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Rules  and  Regulatioi 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  ReguJations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the^uperintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 
[Docket  No.  FV94-81 6-31 FR] 

Nectarines  and  Fresh  Peaches  Grown 
in  California;  Expenses  and 
■-Assessment  Rates  for  the  1994-95 
Fiscal  Year 

AGENCY:  Agricukural  Marketint-  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes 
assessment  rates  for  the  Nectarine 
Administrative  Committee  and  the 
Peach  Commodity  Committee 
(Committees)  under  M.O.  Nos.  916  and 
917  for  the  1994-95  fiscal  year. 
Authorization  of  these  budgets  enable 
the  Committees  to  incur  expenses  that 
are  reasonable  and  necessaryjo 
administer  their  programs.  Funds  to 
administer  these  programs  are  derived 
from  assessments  on  handlers. 
DATES:  Effective  beginning  March  1, 
1994,  through  February  28, 1995. 
Comments  received  by  August  1, 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2523-S.  Washington,  DC  20090- 
6456,  or  by  Facsimile  (202)  720-5698. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Ofllce  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Divi.sion,  AMS,  USDA,  P.O. 


33897 


Rules  and  Regulations 


Federal  Register 
Vol.  59.  No.  126 
Friday.  July  1,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatHlity  arxl  legal  effect,  most  of  whtch 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtw:h  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the^uperintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 
[Docket  No.  FV94-©16-31FR] 

Nectarines  and  Fresh  Peaches  Grown 
in  Calffomia;  Expenses  and 
Assessment  Rates  for  the  1994-95 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes 
assessment  rates  for  the  Nectarine 
Administrative  Committee  and  the 
Peach  Commodity  Committee 
(Committees)  under  M.O.  Nos.  916  and 
917  for  the  1994-95  fiscal  year. 
Authorization  of  these  budgets  enable 
the  Committees  to  incur  expenses  that 
are  reasonable  and  necessaryjo 
administer  t^eir  programs.  Funds  to 
administer  these  programs  are  derived 
from  assessments  on  handlers. 
DATES:  Effective  beginning  March  1, 
1994,  through  February  28, 1995. 
Comments  received  by  August  1, 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  tripUcate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS.  USDA,  P.O.  Box  96456, 
Room  2523-S,  Washington,  DC  20090- 
6456,  or  by  Facsimile  (202)  720-5698. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
vyill  be  available  for  public  inspection  in 
the  OfTice  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 


Box  96456,  Room  2523-S.  Washington. 
DC  20090-6456,  telephone:  (202)  720- 
5127;  or  Terry  Vawter,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  2202  Monterey  Street, 
Suite  102  B.  Fresno,  California  93721, 
telephone:  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
916  (7  CFR  part  916)  regulating  the 
handling  of  nectarines  grown  in 
California  and  Marketing  Agreement 
and  Order  No.  917  (7  CFR  part  917) 
regulating  the  handling  of  fresh  peaches 
.  grown  in  California.  The  agreements 
and  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  nectarines  and  peaches  growTi  in 
California  are  subject  to  assessments.  It 
is  intended  that  the  assessment  rates 
specified  herein  «rill  be  applicable  to  all 
assessable  nectarmes  and  peaches 
handled  during  the  1994-95  fiscal  year, 
which  began  March  1, 1994,  through 
February  28, 1995.  This  interim  final 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 


is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subjfect  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300  handlers 
of  nectarines  and  peaches  regulated 
under  the  marketing  orders  each  season 
and  approximately  1,800  producers  of 
these  fruits  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
•  firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  nectarine  and  peach  marketing 
orders,  administered  by  the  Department, 
require  that  the  assessment  rates  for  a 
•particular  fiscal  year  apply  to  all 
assessable  nectarines  and  peaches 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committees,  the 
agencies  responsible  for  local 
administration  of  their  respective 
marketing  order,  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committees  are  nectarine  and 
peach  handlers  and  producers.  They  are 
familiar  with  the  Committees'  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committees' 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committees  are  derived  by 
dividing  the  anticipated  expenses  by 
expected  shipments  of  nectarines  and 
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peaches.  Because  these  rates  are  applied 
to  actual  shipment^,  they  must  be 
established  at  rates  which  will  provide 
sufficient  income  to  pay  the 
Committees'  expedted  expenses. 

The  Nectarine  Administrative 
Committee  met  on|May  4, 1994,  and 
unanimously  recoi^mended  total 
"     expenses  of  $3,844v635  for  the  1994-95 
fiscal  year.  In  comparison,  tlie  1993-94 
fiscal  year  expense  s  amount  was 
$3,804,962.  repress  nting  a  $39,673 
increase  in  expense  (s  from  the  1993-94 
fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.1825  per  25-poijnd  container  or 
equivalent  for  the  |994-95  fiscal  year, 
\<tiich  is  the  same  Assessment  rate  that 
was  approved  for  the  1993-94  fiscal 
year.  The  assessment  rate,  when  applied 
to  anticipated  shipments  of  18,144,000 
25-pound  containers  or  equivalent  of 
nectarines  would  yield  $3,311,280  in 
assessment  income.  Adequate  funds 
exist  in  the  Commi  :tee's  reserve  to  cover 
additional  expense;.  » 

Major  expense  a  tegories  for  the 
1994-95  nectarine  )udget  include 
$447,118  for  salarids  and  benefits, 
$1 .402,000  for  dom  estic  market 
"development,  and  1 1,000.000  for 
inspection.  Funds  in  the  reserve  at  the 
end  of  the  1994-95  fiscal  year, 
estimated  at  $363,483,  will  be  within 
the  maximum  pern  itted  by  the  order  of 
one  fiscal  year's  ex  )enses. 

The  Peach  Comn  odity  Committee 
also  met  May  4, 191 14.  and  unanimously 
recommended  total  expenses  of 
$3,967,335,  for  the  1994-95  fiscal  year. 
In  comparison,  this  is  $113,790  more 
than  the  $3,853.54;  expense  amount 
that  was  recommended  for  the  1993-94 
fiscal  year. 

The  Committee  a  so  unanimously 
recommended  an  a  isessment  rate  of 
$0.19  per  25-pounc  container  or 
equivalent  for  the  1694-95  fiscal  year, 
which  is  the  same  i  ssessment  rate  that 
was  approved  for  tlie  previous  fiscal 
year.  The  assessment  rate,  when  applied 
to  anticipated  shipi  lents  of  17,571,000 
25-p)ound  containei  s  or  equivalent  of 
peaches.-would  yie  d  $3,338,490  in 
assessment  income  Adequate  funds 
exist  in  the  Committee's  reserve  fund  to 
cover  additional  ex  senses. 

Major  expense  ca  ;egories  for  the 
1994-95  fiscal  peril  )d  are  $447,118  in 
salaries  and  benefitp.  $1,402,000  for 
domestic  market  deivelopment,  and 
$950,000  for  inspection.  Funds  in  the 
reserve  at  the  end  o  "the  1994-95  fiscal  ^ 
year,  estimated  at  $  578,639,  will  be 
within  the  maximum  permitted  by  the 
order  of  one  fiscal  year's  expenses. 


While  this  action 
additional  costs  on 


will  impose  some 
landlers,  the  costs 


are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs.«hould  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committees  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after    .^ 
publication  in  the  Federal  Register 
because:  (1)  The  Committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  the  fiscal  year  for 
the  Committees  began  March  1, 1994, 
and  the  marketing  orders  require  that 
the  rates  of  assessment  for  the  fiscal  year 
apply  to  all  assessable  nectarines  and 
peaches  handled  during  the  fiscal  year; 
(3)  handlers  are  aware  of  this  action 
which  was  recommended  by  the 
Committees  at  public  meetings  and 
which  are  similar  to  budgets  issued  in 
past  years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects 

7CFRPart916 

Marketing  agreements.  Nectarines, 
Reporting  and  recordkeeping    ■. 
requirements. 

7  CFR  Part  91 7 

Marketing  agreements.  Pears,  Peaches, 
Reporting  and  recordkeeping 
requirements. 

For  the  reason  set  forth  in  the 
preamble,  7  CFR  parts  916  and  917  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  916  and  917  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 
Note:  These  sections  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 


PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

2.  A  new  §  916.232  is  added  to  read 
as  follows: 

§  916.232    Expenses  and  assessment  rate. 

Expenses  of  $3,844,635  by  the 
Nectarine  Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0.1825  per  25-pound  container  or 
equivalent  on  assessable  nectarines  is 
established  for  the  fiscal  year  ending 
February  28, 1995.  Unexpended  funds 
may  be  carried  over  as  a  reserve. 

PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

3.  A  new  §917.256  is  added  to  read 
as  follows: 

§  917.256    Expenses  and  assessment  rate. 

Expenses  of  $3,967,355  by  the  Peach 
Commodity  Committee  are  authorized 
and  an  assessment  rate  of  $0.19  per  25- 
pound  container  or  equivalent  on 
assessable  peaches  is  established  for  the 
fiscal  year  ending  February  28, 1995. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  June  27, 1994 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-16062  Filed  6-30-94;  8:45  ami 
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7  CFR  Part  928 

[Docket  No.  FV94-928-1IFR] 

Papayas  Grown  in  Hawaii;  Expenses 
and  Assessment  Rate  for  1994-95 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  for  the  Papaya 
Administrative  Committee  (Committee) 
under  M.O.  No.  928  for  the  1994-95 
fiscal  year.  Authorization  of  this  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  this  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  July  1, 1994, 
through  June  30,  1995.  Comments 
received  by  August  1. 1994,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 


Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Divi.sion,  AMS,  USDA,  PO  Box  96456. 
^    Room  2523-S,  Washington,  DC  20090- 
6456;  Fax  #'(202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  PO 
Box  96456.  Room  2523-S,  Washington, 
DC  20090-6456,  telephone:  (202)  720- 
5127;  or  Martin  Engler,  California 
Marketing  Field  Office,  Frmi  ^nd 
Vegetable  Division,  AMS.'t^DA.  2202 
Monterey  Street,  Suite  102  B,  Fresno. 
California  93721,  telephone:  (20»)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
928  (7  CFR  part  928),  regulating  the 
handling  of  papayas  grown  in. Hawaii. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Aa. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

'i'his  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the   . 
marketing  order  provisions  now  in 
effect,  papayas  grown  in  Hawaii  are 
subje«;t  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
will  be  applicable  to  all  assessable 
papayas  handled  during  the  1994-95 
fiscal  year,  beginning  July  1, 1994, 
through  June  30,  1995.  This  interim 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  60Bc(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  impiosed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
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Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk.  Fruit  and  Vegetable 
Division.  AiMS.  USDA.  PO  Box  96456. 
Room  2523-S,  Washington,  DC  20090- 
6456;  Fax  #'(202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  PO 
Box  96456.  Room  2523-S.  Washington, 
DC  20090-6456,  telephone:  (202)  720- 
5127;  or  Martin  Engler,  California 
Marketing  Field  Office,  Fruj^^nd 
Vegetable  Division,  AMS.'t^DA.  2202 
Monterey  Street.  Suite  102  B.  Fresno. 
California  93721.  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
928  (7  CFR  part  928).  regulating  the 
handling  of  papayas  grown  in. Hawaii. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Aa. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

'this  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the   . 
marketing  order  provisions  now  in 
effect,  papayas  grown  in  Hawaii  are 
subje«;t  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
will  be  applicable  to  all  assessable 
papayas  handled  during  the  1994-95 
fiscal  year,  beginning  July  1, 1994, 
through  June  30,  1995.  This  interim 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  thev  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the' 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 


district  in  which  the  handler  is  an 
inliabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  niling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricuhural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  oF 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  actioa  of  essentially 
.small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  120  handlers 
of  papayas  regulated  under  the 
marketing  order  each  season  and 
approximately  400  papaya  producers  in 
Hawaii.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  tho.se  having  annual  receipts 
of  less  than  $500,000,  apd  small 
agricultural  service  firms  are  defined  as 
those  whose  armual  receipts  are  less 
than  $5,000,000.  A  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities.- 

The  marketing  order,  administered  by 
the  Department,  requires  that  the  • 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  asses.sable  papayas 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are  handlers 
and  producers  of  Hawaii  papayas.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  area,  and 
are  thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committees" 
budget  is  formulated  and  discussed  in  a 
public  meeting.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  papayas.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
provide  sufficient  income  to  pay  the 
Committee's  expected  expenses. 


The  Papaya  Administrative 
Committee  met  on  April  22,*1994,  and 
unanimously  recommended  expenses 
totaling  $589,200  for  its  1994-95 
budget.  This  is  a  $3,260  reduction  in 
expenses  compared  to  the  1993-94 
budget  of  $592,460. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$.0089  per  pound  for  the  1994-95.  fiscal 
year,  which  is  a  S.0024  increase  in  the 
assessment  rate  from  the  $.0065  per 
pound  that  was  approved  for  the  1993- 
94  fiscal  year.  The  assessment  rate, 
when  applied  to  anticipated  shipments 
of  48  million  pounds,  would  yield 
$427,200  in  assessment  income.  Other 
sources  of  program  income  include 
$60,000  from  the  Hawaii  Department  of 
Agriculture,  $57,000  from  the  USDA's 
Foreign  Agricultural  Service,  $25,000 
from  the  GACC.  57,800  from  the 
Japanese  Inspedion  program,  $7,200  in 
interest  income,  and  $5,000  from  the 
County  of  Hawaii.  Income  from  all 
sources  will  be  adequate  to  cover 
estimated  expenses. 

Major  expense  categories  for  the  1994 
fiscal  year  include  5240.000  for  the 
market  expansion  program,  $68,000  for 
research  and  development,  and  578.600 
for  salaries.  Funds  in  the  reserve  at  the 
end  of  the  1994-95  fiscal  year, 
estimated  at  $37,356  will  be  within  the 
maximum  permitted  by  the  order  of  one 
fiscal  years  expenses. 

While  this  action  will  im.pose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  willnot 
have  a  significant  econoihic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  ii^iTfipracticable.  unnecessary., 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cau.se 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis:  (2)  the  fiscal  year  for  the 


33900 


Fedeiial  Register  /  Vol.  59,  No.  126  /  Friday.  July  1,  1994  /  Rules  and  Regulations 


Federal  Register  / 


Committee  begins  Ju^y  1, 1994,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fi^al  year  apply  to 
all  assessable  papaya$  handled  during 
the  fiscal  year;  (3)  handlers  are  aware  of 
this  action  which  wa  i  recommended  by 
the  Committee  at  a  public  meeting;  and 
(4)  this  interim  final  hile  provides  a  30- 
day  comment  period]  and  all  comments 
timely  received  will  lie  considered  prior 


to  finalization  of  this 


action. 


List  of  Subjects  in  7  C  FR  Part  928 

Marketing  agreeme  it 
Reporting  and  record 
requirements. 

For  the  reasons  set 
preamble,  7  CFR  Part 
follows: 


PART^28— PAPAYAiS  GROWN  IN 
HAWAU 


1.  The  authority  citfcti 
Part  928  continues  to 

Authority:  7  U.S.C. 
Note:  This  section  wi 
annual  Code  of  Federal 


ion  for  7  CFR 
read  as  follows: 

6(  1-674. 


2.  A  new  §928.224 
as  follows: 


not  appear  in  the 
tegulations. 

is  added  to  read 


ia«d 
200 


§928.224    Expenses 

Expenses  of  $589 
Administrative  Comiiittee 
authorized  and  an  assessment 
$.0089  per  pound  of 
is  established  for  the 
June  30.  1995.  Unexpended 
be  carried  over  as  a 

Dated:  June  27.  1994. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit 
|FR  Doc.  94-16060  File( 

BILLING  COO€  341(M>2-P 


assessment  rate. 

by  the  Papaya 
are 

rate  of 
^sessable  papayas 
iscal  year  endlhg 
funds  may 
rdserve. 


7  CFR  Part  947 

pocket  No.  FV94-«47-^1FR] 

Oregon-Califomia  Pdtatoes;  Expenses 
and  Assessment  Rat; 


agency:  Agricultural 
USDA. 

ACTION:  Interim  final 
for  comments. 


SUMMARY:  This  interii  i 
authorizes  expenditui  es 
an  assessment  rate  uiider 
Order  No.  947  for  the 
period.  Authorization 
enables  the  Oregon-C  il 
Committee  (Committe  e) 
expenses  that  are  reas  onable 
necessary  to  administ  3r 
Funds  to  administer  t  lis 
derived  from  assessm  jnts 


s.  Papayas, 
eeping 


"orth  in  the 

928  is  amended  as 


at  d 


Vegetable  Division. 
6-30-94;  8:45  am] 


Marketing  Service, 
1  ule  with  request 


final  rule 
and  establishes 
Marketing 
1994-95  fiscal 
of  this  budget 
ifomia  Potato 
to  incur 
and 
the  program, 
program  are 
on  handlers. 


DATES:  Effective  July  1, 1994,  through 
June  30, 1995.  Comments  received  by 
August  1, 1994,  will  be  considered  prior 
to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division.  AMS.  USDA,  PO  Box  96456, 
Room  2523-S,  Washington,  DC  20090- 
6456,  FAX  202-720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  PO 
Box  96456.  room  2523-S,  Washington. 
DC  20090-6456,  telephone  202-720- 
9918.  pr  Teresa  L.  Hutchinson, 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS.  USDA, 
Green-Wyatt  Federal  Building,  room 
369, 1220  Southwest  Third  Avenue, 
Portland,  OR  97204.  telephone  503- 
326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  114  and  Order  No.  947.  both  as 
amended  (7  CFR  part  947),  regulating 
the  handling  of  Irish  potatoes  grown  in 
Oregon-Califomia.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect  Oregon- 
Califomia  potato  handlers  are  subject  to 
assessments.  Funds  to  administer  the 
Oregon-Califomia  potato  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  potatoes  during  the  1994-95 
fiscal  period,  which  begins  July  1,  1994, 
and  ends  June  30, 1995.  This  interim 
final  mle  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
confiict  with  this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 


obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  mle  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  mling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  mling. 

Pursuant  to  tne  requirements  set  forth 
in  the  Regulatory  FlexibilUy  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
mle  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  t^e  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  mles  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  550 
producers  of  Oregon-Califomia  potatoes 
under  this  marketing  order,  and 
approximately  40  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricuhural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Oregon-California  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prepared  by  the 
Oregon-Califomia  Potato  Committee,  the 
agency  responsible  for  lodfl 
administration  of  the  marKetlng  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Oregon-Califomia  potatoes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate    . 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 


shipments  of  Oregon-Caiifomia 
potatoes.  Because  that  rate  will  be 
applied  to  actual  shipments,  it  must  I 
established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee's  expenses. 

The  Committee  imanimously 
rerommended  a  budget  of  $45,100, 
$1,500  more  than  last  season.  Increas 
in  expenditures,  which  include  $150 
the  Committee's  annual  report.  $50  fc 
the  Committee's  audit,  $1,000  for 
inspection  fees,  $500  for  investigatior 
and  compliance,  and  $50  for 
miscellaneous,  will  be  partially  offset 
a  decrease  of  $250  in  staff  travel.  Maji 
expense  items  include  $24,000  for  the 
Oregon  Potato  Commission  contract 
agreement,  $4,500  for  Committee 
Rxpense,  $3,000  each  for  investigatior 
and  compliance  and  staff  travel.  $2,0( 
for  inspection  fees.  $1,500  for 
telephone,  $1,400  for  the  annual  repo 
$1,250  for  postage,  and  $1,000  each  fc 
Committee  compensation  and  office 
supplies.  The  Commission  provides 
certain  services  to  the  Committee  as 
specified  in  a  memorandum  of 
understanding. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0,006  per  hundredweight,  $0,001  mc 
than  last  season.  This  rate,  when 
applied  to  anticipated  shipments  of 
7,500.000  hundredweight,  will  yield 
$45,000  in  assessment  income.  This, 
along  with  $100  ft-om  the  Committee  s 
authorized  reserve,  will  be  adequate  f( 
cover  budgeted  expenses.  Funds  in  thi 
reserve  at  the  beginning  of  the  1994-9 
fiscal  period,  estimated  at  $6,561,  will 
be  within  the  maximum  permitted  by 
the  order  of  one  fiscal  period's 
expenses.  • 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessment; 
on  all  handlers.  Some  of  the  additiona 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  c 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  four 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  caus 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
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shipments  of  Oregon-Caiifomia 
potatoes.  Because  that  rate  will  be 
applied  to  actual  shipments,  it  must  be  - 
established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
nommlttee's  expenses. 

The  Committee  unanimously 
recommended  a  budget  of  $45,100, 
$1,500  more  than  last  season.  Increases 
in  expenditures,  which  include  $150  for 
the  Committee's  annual  report,  $50  for 
the  Committee's  audit,  $1,000  for 
inspection  fees,  $500  for  investigation 
and  compliance,  and  $50  for 
miscellaneous,  will  be  partially  offset  by 
a  decrease  of  $250  in  staff  travel.  Major 
expense  items  include  $24,000  for  the 
Oregon  Potato  Commission  contract 
agreement,  $4,500  for  Committee 
expense,  $3,000  each  for  investigation 
and  compliance  and  staff  travel,  $2,000 
for  inspection  fees,  $1,500  for 
telephone,  $1,400  for  the  annual  report, 
$1,250  for  postage,  and  $1,000  each  for 
Committee  compensation  and  office 
supplies.  The  Commission  provides 
certain  services  to  the  Committee  as 
specified  in  a  memorandum  of 
understanding. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0,006  per  hundredweight,  $0,001  more 
than  last  season.  This  rate,  when 
applied  to  anticipated  shipments  of 
7,500,000  hundredweight,  will  yield 
$45,000  in  assessment  income.  This, 
along  with  $100  from  the  Committee  s 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  at  the  beginning  of  the  1994-95 
fiscal  period,  estimated  at  $6,561,  will 
be  within  the  maximum  permitted  by 
the  order  of  one  fiscal  period's 
expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act.  " 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 


this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  period  begins  on  July 
1, 1994,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  ail  assessable 
potatoes  handled  during  the  fiscal 
period;  (3)  handlers  are  r.\vare  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  confirmed  by  a  mail 
vole  and  is  similar  to  other  budget 
actions  issued  in  past  years;  and  (4)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalizalion  of  this  action. 

Lis!  of  Sub)ec(s  in  7  CFR  Part  947, 

Marketing  agreements,  Potatoes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  94 7- is  amended  as 
ioilows: 

PART  947— IRISH  POTATOES  GROWN 
IN  MODOC  AND  SfSKIYOU  COUNTIES, 
CALIFORNIA,  AND  IN  Alit  COUNTIES 
IN  OREGON,  EXCEPT  MALHEUR 
COUNTY 

1.  The  authority  citation  for  7  CFR 
part  947  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §947.245  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Ck)de  of  Federal  Rfgulalions. 

§  947.245    Expenses  and  assessment  rate. 

Expenses  of  $45,100  by  the  Oregon- 
California  Potato  Committee  are 
authorized,  and  an  assessment  rate  of  . 
$0,006  per  hundredweight  of  assessable 
potatoes  is  established  for  the  fiscal 
period  ending  June  30,  1995. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  Tune  27, 1994. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-16058  Filed  6-30-94;  845  amj 
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7  CFR  Part  1205 
[CN-94-006] 
RiN  0581-AB29 

Amendment  to  Cotton  Research  and 
Promotion  Regulations  Regarding 
Assessment  of  Imported  Cotton- 
Containing  Products 

AGENCY:  Agricultural  Marketing  Senict 
USDA. 

ACTION:  Interim  finaHpile  with  recjuest 
for  comments. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  amending  the  Cotton 
Board  Rules  and  Regulations  tg  allow 
for  the  continuation  of  collections  on 
rf>numbered  imported  cotton-containinc 
products  as  long  as  no  change  in  the 
product  s  Harmonized  Tariff  S«:heduJe 
(KTS)  description  occcrs.  Since 
renumbering  of  products  by  the  US 
Customs  Service  occurs  rather 
frequently,  providing  for  a  continuation 
of  assessment  collection  will  prevent  ' 
unnecessary  and  costly  interruptions  of 
the  program. 

DATES:  This  rule  is  effective  upon 
publication.  Comments  received  by 
August  1,  1994,  will  be  considered  prior 
to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to  Craig 
Shackelford,  Cotton  Division,  AMS. 
USDA,  P.O.  Box  96456,  Room  2641-S 
Washington  D,C.  20090-6456,  or  by 
facsimile  (202)  690^1718.  Three  copies 
of  aH  written  materials  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspectionin  the  » 
office  of  the  Cotton  Division, 
Washington  D.C.,  during  regular 
business  hours.  All  comments  should 
reference  docket  number,  date,  and  page 
number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Shackelford,  Chief,  Cotton 
Research  and  Promf  ;ion  Staff,  Cotton 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2641-S,  Washington,  DC.  20090- 
6456;  ortelephone:  (202)  720-2259. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  to  be  not 
significant  fof  purposes  of  Executive 
Order  1286&;  and  therefore  has  not  be-.?n 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  rule  has  been  i^viewed  under 
Executive  Order  12778,  Civil  Justice, 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
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this  rule.  The  Act  provides  that 
administrative  proceeding!  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  Section  12  of  the  Act,  any 
person  subject  to  an  order  may  file  with 
the  Secretary  a  petition  staling  that  the 
order,  any  provision  of  thejorder,  or  any 
obligation  imposed  in  conr  ection  with 
the  order  is  not  in  accordai  ce  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
person  is  afforded  the  oppc  rtunity  for  a 
hearing  on  the  petition.  Afl  er  the 
hearing,  the  Secretary  wou  d  rule  on  the 
petition.  The  Act  provides  hat  the 
District  Court  of  the  Unitec  States  in 
any  district  in  which  the  p  rson  is  an 
inhabitant,  or  has  his  princ  pal  place  of 
business,  has  jurisdiction  to  review  the 
Se<:rctary's  ruling,  provide!  a  complaint 
is  filed  within  20  days  fron  the  date  of 
the  entry  or  the  ruling. 

There  are  an  estimated  li  ),000 
importers  who  are  presentl ,  subjet.i  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Pr  jmotion 
Order  7  U.S.C.  2101-2118.  This  rule 
will  affect  importers  of  cottan  and 
products  containing  cotton  The 
majority  of  these  importers  are  small 
businesses  under  the  criter  a  established 
by  the  Small  Business  Adn  inistration. 
This  rule  will  help  ensure  t  le 
uninterrupted  collection  of  assessments 
on  products  already  subjecl  to 
assessment. 

The  AMS  Administrator  las 
determined  that  this  interir  i  final  rule 
will  not  have  a  significant  (conomic 
impact  on  a  substantial  nui  iber  of  small 
entities,  as  defined  by  the  F  egulatory 
Flexibility  Act  (5  U.S.C.  60  1  et  seq.].  " 

In  compliance  with  Offic  3  of 
Management  and  Budget  (C  MB) 
regulations  (5  CFR  Part  132  3)  whifdi 
implement  the  Paperwork  deduction 
.-\ct  (PRA)  (44  U.S.C.  3501  vt  seq.)  the 
information  collection  and 
recordkeeping  requirement ;  contained 
in  this  subpart  have  been  p  eviously 
approved  by  OMB  and  assi  :ned  control 
numlier  0581-0093. 

Pursuant  to  5  U.S.C.  55.3,  it  is  found 
and  determined  upon  good  cause  that  it 
is  impractical,  unnecessary  and 
contrary'  to  the  public  intenst  to  give 
preliminary  notice  prior  to  cutting  this 
rule  into  effect  and  that  goc  d  cause 
exists  for  not  postponing  thi  effective 
date  of  action  until  30  days  after 
publication  in  the  Federal  1  Legister 
because:  (1)  it  would  be  disuptive. 
costly,  and  inefficient  to  pe  mit  a 
substantial  interruption  in  < ssessment 
coiledions;  and  (2J  this  interim  final 
rule  provides  for  a  30-day  c  jmment 
period,  and  all  comments  u  ill  be 
(  onsidered  prior  to  finaliza  ion  of  this 
action. 


IMI 


In  July  of  1992.  the  Department  of 
Agriculture  (USDA)  finalized  rules  and 
regulations  for  the  authority  to  collect 
assessments  on  cotton  and  cotton- 
containing  products  as  authorized  in  the 
1990  Farm  Bill.  In  order  to  designate 
specific  imported  products  subject  to 
assessment.  AMS  published,  within  the 
implementing  regulations,  a  table  of 
approximately  700  HTS  numbers  and 
individual  assessment  rates  for  each. 
Collections  began  on  August  1. 1992. 
Soon  after,  the  Department  bf  Commerce 
changed  certain  HTS  numbers  that 
USDA  had  identified  as  subject  to  the 
assessment.  EKiring  the  first  17  months 
of  import  assessments.  AMS  has  found 
that  the  Department  of  Commerce  may 
revise  HTS  numbers  as  a  result  of 
presidential  proclamation, 
congressional  actions,  statistical 
tracking  requirements,  etc.  Often,  these 
changed  numbers  are  merely 
replacements  of  previous  numbers  and 
have  no  impact  on  the  physical 
properties,  description  or  cotton  content 
of  the  product  it  represei^ts. 

The  U.S.  Customs  Service  informed 
USDA  prior  to  the  publishing  of  this 
rule  that  several  HTS  numbers  listed  in 
the  Import  Assessment  Table  contained 
"in  7  CFR  1205.510  would  no  longer  be 
valid  as  of  January  1. 1994,  because  of 
recent  statistical  changes  made  by  the 
Department  of  Commerce.  These 
statistical  changes  to  the  HTS  nimibers 
were  made  for  reasons  associated  with 
the  implementation  of  the  North 
American  Free  Trade  Agreement. 

In  order  to  collect  cotton  research  and 
promotion  assessments  on  imported 
products  containing  cotton.  HTS 
numbers  listed  in  the  Assessment  Table 
in  7  CFR  1205.510  must  correspond  to 
numbers  listed  in  the  Harmonized  Tariff 
Schedule.  USDA  has  found  that 
frequent  nileroaking  is  necessary  in   '"^ 
order  to  maintain  an  up-to-date  list  of 
HTS  numbers  in  the  regulations  which 
provide  the  U.S.  Customs  Service  the 
authority  to  collect  cotton  research  and 
promotion  assessments  on  imported 
cotton  and  products  containing  cotton. 

Changes  made  to  HTS  numbers 
during  calendar  year  1993  have  resulted 
in  reduced  collections  by  U.S.  Customs 
under  the  import  assessment  program 
averaging  over  $30,000  per  month. 

USDA  nas  reason  to  believe  that 
changes  in  HTS  numbering  and  the 
resulting  impact  on  the  Cotton  Research 
and  Promotion  Program  will  continue. 
U.S.  international  trade  agreements  such 
as  NAFTA,  GATT,  and  changes  in  most 
favored  nation  trading  status  for  certain 
textile  producing  countries  will, 
according  to  the  U.S.  Customs  Service, 
generate  changes  in  HTS  headings  on  a 
continuing  basis.  The  Cotton  Research 


and  Promotion  Program  would  in  this 
environment  experience  an 
unpredictable  loss  of  revenue. 

With  the  number  and  frequency  of 
HTS  number  changes  USDA  expects, 
updating  the  list  of  HTS  numbers 
through  rulemaking  is  an  impractical 
solution  to  minimizing  interruptions  in 
assessment  collections.  Therefore,  this 
rule  provides  for  the  continued 
collection  of  assessments  when  HTS 
numbers  are  changed  so  long  as  such 
changes  have  no  impact  on  the  physical 
properties,  description,  or  cotton 
content  of  the  proiducts  involved. 

h  is  important  to  note  that  Commerce 
does  renumber  HTS  headings  where  an 
actual  change  in  the  product  occurs. 
This  rule  would  not  address  this  type  of 
renumbering.  USDA  would  continue  to 
suspend  assessments  in  these  situations 
until  the  cotton  content  and  a  revised 
assessment  rate  could  be  determined 
and  the  assessment  table  revised. 

Based  on  discussions  with  importers 
and  U.S.  Customs  Service  officials, 
USDA  has  determined  that  the  import 
community  supports  continuing  to  pay 
assessments  on  products  when  numbers 
have  changed  but  the  product  remains 
the  same.  In  fact,  suspending  collections 
on  HTS  headings  that  undergo  mere 
renumbering  is  causing  confusion  for 
importers  and  Customs.  Customs 
officials  have  informed  USDA  that  they 
can  program  their  automated  computer 
collection  system  to  continue  collecting 
assessments  when  HTS  headings 
undergo  renumbering. 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising.  Agricultural  research. 
Cotton.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  1205  is  amended 
as  follows: 

PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  Part  1205 
continues  to xead  as  follows: 

Anthority.  7  U.S.C.  2101-2118. 

2.  In  §  1205.510.  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§  1205.S10    Levy  of  assessments. 

*         •         *         •         * 

(b)«   '  * 

(3)  The  following  table  contains 
Harmonized  Tariff  Schedule  (HTS) 
classification  numbers  and 
corresponding  conversion  factors  and    ' 
assessments.  The  left  column  of  the 
following  table  indicates  the  HTS 
classifications  of  imported  cotton  and 
cotton-containing  products  subject  to 


assessment.  The  center  column 
indicated  the  conversion  factor  for 
determining  the  raw  fiber  content  for 
each  kilogram  of  the  HTS.  HTS  numbers 
for  raw  cotton  have  no  conversion  factor 
in  the  table.  The  right  column  indicates 
the  total  assessment  per  kilogram  of  the 
article  assessed. 

(i)  Any  line  item  entry  of  cotton 
appearing  on  Customs  entry 
documentation  in  which  the  value  of 
the  cotton  contained  therein  is  less  than 
$220.99  will  not  be  subject  to 
assessments  as  described  in  this  section. 

(ii)  In  the  event  that  any  HTS  number 
subject  to  assessment  is  changed  and 
such  change  is  merely  a  replacement  of 
a  previous  number  and  has  no  impact 
on  the  physical  properties,  description, 
or  cotton  content  of  the  product 
involved,  assessments  will  continue  to 
be  collected  based  on  the  new  number. 

Datfid:  lune  27, 1994. 
Lon  Hatamiya, 

Administrator. 

(PR  Doc.  94-16061  Filed  6-30-94;  8i45  ami 

BILLING  CODE  341&-C2-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

ff  CFR  Parts  103,  245,  245a,  264,  and 
274a 

[INS  No.  1660-94] 

RIN1115-AD73 

Expansion  of  the  Direct  Mail  Program 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Immigration  and 
Naturalization  Seivice  (Service)  is 
expandiiig  its  Direct  Mail  Program, 
under  which  Certain  applications  or 
pelitioof?  for  iraitngration  benefitF  dan  be 
mailed  directly  toVservice  center  for 
processing.  This  interim  rule  amends 
the  regulations  to  allow  those  type?  of 
applications  designatedior  Direct  Mail 
to  be  filed  with  .service  center  directors. 
This  change  will  reduce  processing  time 
nnA  in-person  visits  to  local  Service 
offices. 

rule  is  effective  July 
ments  must  be 
ugust  30,  1994. 


DATES:  This  inter; 
1,  1994.  Written  c 
submitted  on  or 


before 
ADDRESSES:  Please  submit  written- 
nommenfs,  in  triplicate,  to  the  Records 
.Systems  Division,  Director.  Policy 
Directives  and  Instructions  Branch. 
Immigrnlion  and  Naturalization  Service, 
425  I  Street,  NW.,  Room  r,A{\7, 
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assessment.  The  center  column 
indicated  the  conversion  factor  for 
determining  the  raw  fiber  content  for 
each  kilogram  of  the  HTS.  HTS  numbers 
for  raw  cotton  have  no  conversion  factor 
in  the  table.  The  right  column  indicates 
the  total  assessment  per  kilogram  of  the 
article  assessed. 

(i)  Any  line  item  entry  of  cotton 
appearing  on  Customs  entry 
documentation  in  which  the  value  of 
the  cotton  contained  therein  is  less  than 
$220.99  will  not  be  subject  to 
assessments  as  described  in  this  section. 

(ii)  In  the  event  that  any  HTS  number 
subject  to  assessment  is  changed  and 
such  change  is  merely  a  replacement  of 
a  previous  number  and  has  no  impact 
on  the  physical  properties,  description, 
or  cotton  content  of  the  product 
involved,  assessments  will  continue  to 
be  collected  based  on  the  new  number. 
*        *        *        *     ,    * 

Dated:  June  27, 1994. 
Lon  Hatamiya, 

Administrator. 

|FR  Doc.  94-16061  Filed  6-30-94;  8:45  am] 

B<LUNG  CODE  34«(M)2-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Nsturaiization  Service 

ffCFR  Parts  103,  245,  245a,  264,  and 
274a 

[INS  No.  1660-94] 

RIN1115-AD73 

Expansion  of  the  Direct  Mail  Program 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 


summary:  The  Immigration  and 
Naturalization  Seivice  (Service)  is 
expanding  its  Direct  Mail  Program, 
under  which  dertain  applications  or 
petition^  for  inah^igration  benefitF  tan  he 
mailed  directly  toVservice  center  for 
processing.  This  interim  rule  amends 
the  regulations  to  allow  those  type?  of 
applications  designatedior  Direct  Mail 
to  be  filed  with  service  center  directors. 
This  change  will  reduce. processing  time 
and  in-person  visits  to  local  Service 
offices. 

rule  is  effective  July 
ments  must  be 
ugust  30,  1994. 


DATES:  This  inter; 
1,  1994.  Written  o 
submitted  on  or 


ADDRESSES:  Please  submit  writter>- 
nommenfs.  in  triplicate,  to  the  Records 
Systems  Division,  Director.  Policy 
Directives  and  Instructions  Branch. 
Immigration  and  Naturalization  Service, 
425  I  Stri'et,  NW.,  Room  r>^Q7, 


Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1660-94  on  your  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pearl  Chang,  Senior  Examiner, 
Adjudications  Division,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Room  3214,  Washington,  DC 
20536,  telephone  (202) 514-3240. 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Naturalization  Service 
is  amending  §  103.2  govemingfhe  filing 
of  applications/petitions  for  b^efits 
under  8  CFR  parts  103,  245,  245a,  264, 
and  274a,  by  providing  service  center 
directors  the  authority  to  accept  and 
process  applications/petitions  being 
designated  for  Direct  Mail.  The  existing 
regulations  provide  that  applications  for 
certain  benefits  be  filed  with  the  district 
director  having  jurisdiction  over  the 
applicant's  place  of  residence.  This 
amendment  will  give  the  Service  the 
fiexibility  to  shift  filings  to  the  service 
centers  as  it  continues  to  expand  the 
Direct  Mail  Program. 

Most  applications/petitions  are  filed 
by  mail  directly  to  a  service  center.  The 
service  centers  receipt  the  cases,  handle 
preliminary  processing,  and  either  issue 
a  decision  or  forward  the  case  to  a  local 
Service  office  for  an  interview,  field 
review  or  investigation  based  on  an 
analysis  of  individual  farts  and  profiles. 
The  Service's  strategic  plan  is  to  have 
the  service  centers  absorb  additional, 
workload  by  eventually  adding  more 
types  of  petitions/applications  that  can 
be  accepted  by  service  centers  under  the 
Direct  Mail  Program. 

Background 

Traditionally,  most  Service  customer 
had  to  make  several  trips  to  a  Service 
office  to  obtain  forms,  information,  and 
to  actually  file  applications.  To  impro\e 
service  to  its  customers,  in  1985  the 
"Service i#eveloped  a  three-phase 
strategic  plan  called  the  Direct  Mail 
Program:  The  objective  was  to  facilitate 
and  improve  service  by  gradually 
■pufomating  and  streamlining  the 
adjudication  process. 

Direct  Mail  Program— Phases  I  and  11 

In  the  first  two  pha.ses  of  the  Direct 
Mail  Program,  the  public  began  mailing 
a  variety  of  applications/petitions 
directly  to  one  of  the  four  .service 
centers  instead  of  submitring  these 
applications  in  person  at  the  Service 
field  offices.  Currently,  almost  60 
percent  of  all  applications  and  petiiiohs 
filed  with  the  Service  are  processed  at 
one  of  these  four  service  centers  thereby 
alleviating  the  severe  overcrov.'ding  that 
occurs  in  Service  offices  if  the  workload 
had  to  be  processed  locally.  It  ha?  also 


improved  consistency,  productivity,  and 
timeliness  of  application  processing, 
and  has  provided  more  information 
about  case  status  through  receipt  and 
other  notices.  As  a  result,  the  Direct 
Mail  Program  enjoys  broad  public 
support. 

An  impprtant"  reason  the  service 
centers  have  been  able  to  absorb  the 
additional  workload  can  be  attributed  to 
the  development  and  u.se  of  automated 
technology  such  as  the  Computer 
Linked  Application  Inforfnation 
Management  System  (CLAIMS).  This 
system  is  used  to  track  applications  and 
petitions  iftid  to  process  and  issue 
notices  and  decisions  on  all  filed  cases.   • 
Encouraged  by  these  positive  results, 
the  Service  is  embarking  on  the  third 
and  final  phase  of  the  Direct  Mail 
Program. 

Direct  Mail  Program — Phase  Ufc- 

Phase  III  of  the  Direcl  Mail  Program 
is  intended  to  further  alleviate 
adjudication  burdens  of  local  Service 
offices,  thereby  enabling  the  Service 
offices  to  provide  more  intensive 
contact  services  with  the  public,  such.as 
responding  to  inquiries,  conducting 
interviews,  and  performing  field 
examinations. 

Planned  Procedure  Changes 

During  the  next  several  years,  the 

Service  plans  the  expansion  of  the _^ 

Direct  Mail  Program  through  two 
complementary  strategies  as  follows: 

1.  Continued  Form-ky-Forni  Satioijuidt' 
Conversion 

In  terms  of  plans  for  future 
nationwide  implementation,  the  Spr\ire 
plans  the  following  conversions. 

a.  Application  for  an  Employment 
Authorization  Document  (EAD)— Form 
1-765 

Currently  about  one-half  of  all  EAD 
application^  are  filed  and  processed 
through  Direcl  Mail.  This  conversion 
has  improved  inventory  control,  data 
integrity,  and  overall  service.  It  has  ahv 
meant  the  employment  authoriznlion 
data  is  available  sooner  for  verifit  alien 
purposes. 

During  the  next  12  months,  the 
Service  plans  to  shift  almost  all 
remaining  EAD  applications  to  Direct 
Mail  as  a  new  production  system 
becomes  available  in  the  ser\'ice  centers 
and  the  capacity  is  developed  to 
assimilate  the  workload  into  the  ser\'H  e 
centers.  On  an  interim  basis,  two  tvptjs 
of  applications  will  continue  to  he  filfc 
locally  so  they  can  be  pre-screentiti 
before  being  sent  to-; he  ser\'ice  centt : 
for  processing.  Thest-  are: 
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i.  Applications  with  eligibility  based 
on  an  alien  being  in  proceedings  before 
an  immigration  judge;. and 

ii.  Applications  witl^  eligibility  based 
on  a  separate  application  for  adjustment 
of  status  under  section  245  of  the  Act 
that  was  filed  and  is  pending  at  the  local 
office. 

It  should  be  noted  tl  lat  the  proposed 
changes  in  filing  procedures  for  EAOs 
will  require  applicant!;  to  initially 
submit  their  applicatii  ns  with  two  (2) 
color  photos  and.  unti  a  new 
application  form  contiining  a 
fingerprint  block  and  levised  filing 
iDStructions  is  availab  e.  a  completed 
signature  card  to  a  loc  il  INS  office. 
Applicants  may  also  b?  asked  to  appear 
at  a  local  office  to  picl  up  their  first 
EADs  as  a  means  of  verifying  their 
identity.  After  this  on(  -time  visit  to  the 
lot:al  INS  office,  the  S«  rvice  will  be  able 
to  electronically  verif)  the  applicant's 
idei>tity  when  future  a  aplications  are 
filed. 

After  reviewing  the  ;omments  to  this 
rulemaking,  the  Servic  e  proposes  to 
revise  the  filing  instru  ;tionson  Form  I- 
765  to  reflect  the  proci  idures  outlined 
above  and  then  publis  i  the  new 
irtstructions  in  the  Fe<  eral  Register. 

b.  Application  for  Alitn  Registration 
Card— Forms  1-90. 1-€  DA.  and 
Application  To  AdjusI  Status  From 
Temporary  to  Permani  nt  Resident  1-698 

The  Service  also  pla  ns  to  convert  all 
applications  for  an  alii  in  registration 
card  to  a  single  Direct  Vlail  process. 
Mar\ufacturing  of  a  cai  d  requires  that 
persons  first  have  had  their  right  index 
fingerprint  and  signature  recorded  on  a 
secure  document  so  th  ey  can  be 
incorporated  into  the  i  ard.  Currently 
some  of  these  types  of  applications  are 
filed  by  EJirect  Mail  an  d  the  f)erson  then 
is  instructed  to  appeat  for  this  process 
to  be  done.  In  other  in  stances,  the 
person  must  take  his,c  r  her  application 
to  a  local  office  for  thi  i  proces.i.  The 
local  office  then  forwa  rds  the 
application  to  the  serv  ice  center  for 
receipting  and  procesi  ing. 

The  Service  plans  tc  convert  Forms  I- 
90. 1-90A.  and  l-«98  1 3  Direct  Mail,  first 
by  requiring  that  these  applications  be 
accompanied  by  a  con  pleted  fingerprint 
card.  FD-258.  and  the  i  by  revising  the 
appUcation  forms  to  c  ipture  the  right 
index  fingerprint.  Thii  will  standardize 
the  collection  of  fingei  prints  and 
.signatures  and  enable  [he  Sen.'ice  to 
electronically  capture  and  store  this 
data  for  future  verification.  Althougli 
(.Diitrols  will  have  to  h  e  introduced  to 
fiisure  the  appropriate  fingerprint  and 
iihoto  are  submitted,  i  Itimately  an 
i'pplicant  will  not  nor  nally  have  to 


appear  at  the  local  INS  office  for  these 
processes. 

After  reviewing  the  comments  to 
these  planned  changes,  the  Service  will 
revise  the  filing  instructions  on  Form  I- 
90  to  reflect  the  procedures  outlined 
above  and  then  publish  the  new 
instructions  in  the  Federal  Register. 

c.  Application  To  Adjust  Status — ^Form 
1-485 

The  Service  also  plans  to  convert 
adjustment  of  status  applications  to 
Direct  Mail  over  the  next  several  years. 
This  conversion  will  be  done 
incrementally  by  type  of  eligibility  for 
adjustment — for  example,  shifting  all 
applications  for  adjustment  of  status 
based  on  having  asylee  status  for  a  year. 

The  Service  is  also  considering 
shifting  the  processing  of  completing 
the  transition  of  refugees  to  permanent 
resident  status  to  Direct  Mail.  However, 
this  would  require  the  introduction  of  a 
formal  application  process. 

2.  Office-by-Office  Implementation  of 
Direct  Mai] 

Effective  Jul)/ 1. 1994,  the  Baltimore 
District  Office  will  serve  as  the  pilot  site 
for  the  installation  of  CLAIMS  and 
conversion  to  Direct  Mail.  (See  the 
Notice  published  elsewhere  in  this  issue 
of  Federal  Register  by  the  Immigration 
and  Naturalization  Service.)  Beginning 
in  Baltimore,  CLAIMS  will  be  installed 
in  local  INS  offices  on  an  incremental 
basis.  The  installation  of  CLAIMS  at  any 
district  office  will  permit  a  shift  of  most 
ca.sework  to  Direct  Mail  for  that  district. 
This  office-by-office  conversion  will 
take  place  in  tandem  with  the 
nationwide  form-by-form  conversion 
until  the  Direct  Mail  Program  is 
complete. 

It  should  be  noted  that  the  Service 
plans  to  continue  to  accept  and  process 
certain  applications  locally  even  after 
Phase  III  is  implemented.  Petitions  for 
orphans  will  still  be  filed  and  processed 
locally,  as  will  applications  for  v/aivers 
of  grounds  of  excludability  discovered 
during  an  inten-iew.  Applications  for 
border  crossing  cards  and  waivers  when 
applying  for  admission  will  continue  to 
be  filed  and  processed  at  Ports-of-Entry. 

Where  to  File 

1.  8  CFR  103.2(a)  requires  tliat  an 
application,  petition,  and/or  other 
document  submitted  to  the  Ser\'ice  be 
executed  and  filed  in  accordance  with 
the  instructions  on  the  application  form, 
as  stipulated  by  the  particular  section  of 
the  regulations  requiring  its  submission. 
These  instructions  always  provide 
information  on  where  an  applic:ation  or 
petition  should  be  filed,  including  the 
mailing  address.  In  a  direct  mail 


environment,  an  applicant  should  file 
his  or  her  application  or  petition  with 
either  the  district  director  or  the  service 
center  director  having  jurisdiction  over 
the  applicant's  place  of  residence,  as 
directed  by  the  instructions  on  the  form, 
to  avoid  processing  delays.\ 

2.  Prior  to  the  Direct  Mail  Program, 
Service  regulations  typically  required 
that  applications  or  petitions  be  filed 
with  the  district  director  having 
jurisdiction  over  the  applicant's  place  of 
residence.  Since  the  inception  of  Direct 
Mail,  the  Service  has  been  gradually 
amending  its  regulations  by  replacing 
the  "district  director"  with  "director"  to 
apply  to  both  district  directors  and 
ser\'ice  center  directors.  Most  of  these 
amendments  were  made  when  the 
Service  made  rules  to  implement  the 
Immigration  Act  of  1990.  However, 
certain  sections  in  8  CFR  parts  245, 
245a.  264,  and  274a  still  require  that  the 
form  be  filed  with  the  "district  director" 
having  jurisdiction  over  the  alien's 
place  of  residence.  This  interim  rule 
amends  the  pertinent  sections  by 
removing  the  remaining  references  to 
"district  director"  and  replacing  them 
with  "director"  to  conform  with  the 
Direct  Mail  policy. 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  on  the  "good  cause"  exception 
found  at  5  U.S.C.  553  (a)(2)  and  (d)(3). 
This  regulation  relates  to  agency 
management  as  it  expands  the  scope  of 
the  service  center  directors  to  accept 
and  process  certain  types  of 
applications/ petitions  under  the  Direct 
Mai!  Program.  This  change  will  provide 
flexibility  to  transfer  filings  to  service 
centers  as  the  Direct  Mail  Program  is 
expanded,  thereby  alleviating  the  severe 
overcrowding  that  occurs  in  Service 
officjes  if  the  workload  had  to  be 
processed  locally.  It  will  also  improve 
consistency,  productivity,  and 
timeliness  of  application  processing, 
and  will  provide  more  information 
about  case  status  through  receipt  and 
other  notices. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigj^on 
and  Natufalization  Service,  in    C^ 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  tliat  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  is  merely 
administrative  in  nature  and  expands 
the  scope  of  Ser\'ice  officers. 


Executive  Order  12M6 

This  ru!e  is  not  cortsidefed  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  §  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(aK3)(Al. 

Executive  Order  12612 

The  regulation  will  not  have 
substantial  tfirect  effects  on  the  States, 
on  the  relationship  between  the 
National  Gevemment  and  the  States,  or 
on  the  distribution  of  power  arKf 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Executive  Order  12606 

The  Commissioner  of  the-  homigration 
and  Naturalizatkui  Service  certifies  thM 
.she  has  addressed  this  rule  in  light  of 
the  criteria  in  Executive  Order  12606 
and  has  determined  that  it  will  enhance 
family  well-being  by  reducing  the 
processing  time  for  aliens  applying  for 
certain  immigration  benefits. 

List  of  Subjects 

B  CFR  Part  t03 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

8  CFR  Port  245 

Administrative  practice  and  ** 

procedure.  Aliens,  Immigration. 

8  CFR  Part  245a 

Administrative  practice  and 
procedure.  Aliens.  Immigration. 

8  CFR  Part  264 

Aliens,  Registration  and 
fingerprinting.  Reporting  and 
recordkeeping  requirement.s; 

8  CFR  Part  274a 

Administrative  practice  and 
procedure.  Aliens.  Employment. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

PART  10*-POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAH.ABJLITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows:  • 
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Executive  Onkr  12aS6 

This  rule  is  not  considered  by  the 
Departmenf  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  §  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6{aK3HA). 

Execit4ive  Order  12612 

The  regulation  will  not  have 
substantial  (firect  effects  on  the  States, 
on  the  relationship  between  the 
National  Gevemment  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  suffici^it  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalizatioa  Service  certifies  th^ 
she  has  addressed  this  rule  in  light  of 
the  criteria  in  Executive  Order  12606 
and  has  determined  that  It  will  enhance 
family  well-being  by  reducing  the 
processing  time  for  aliens  applying  for 
certain  immigration  benefits. 

List  of  Subjects 

BCFRPartloa 

Administrative  practice  and" 
procedure.  Authority  delegations 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 


Autbority;  5  U.&.C  552,  552a;  8  U.S.C 
1101.  lioa.  1201. 1252  note.  1252b.  1304. 
1356:  31  U.S-C  9701;  RO.  12356,  47  FR 
14674. 15557.  3  CFR.  1982  Comp..  p.  166;  8 
CFR  part  2. 

2.  In  §  103.2.  paragraph  (a)(l  J  is 
revised  to  read  as  follows: 

§  103.2    Applications,  petitions,  and  other 
documents. 

(a)  Filing.  (1)  General.  Every 
application.,  petition,  appeal,  motion, 
request,  or  other  document  submiUed 
on  the  form  prescribed  by  this  chapter 
shall  be  executed  and  filed  in 
accordance  with  the  instructions  on  the 
form,  such  instructions,  which  include 
where  an  application  or  petition  should 
be  filed,  being  hereby  incorporated  into 
the  particular  section  of  the  regulations 
requiring  its  submission.  The  form  must 
be  filed  with  the  appropriate  filing  fee 
required  by  §  103.7.  Such  fiees  are  non- 
refundable and.  except  as  otherwise 
provided  in  this  chapter,  must  be  paid 
when  the  application  or  petition  is  filed. 


PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 


he  authority  citation  for  part  245 
hues  to  read  as  follows: 

1103.  1T82.  1255; 


X 


utharityt  8  U.S.C.  1101. 
d  8  CFR  part  2. 


8  CFR  Port  245 

Administrative  practice  and 
procedure.  Aliens.  Immigration. 

8  CFR  Port  245a 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 

8  CFR  Part  264 

Aliens,  Registration  and 
fingerprinting.  Reporting  and 
recordkeeping  requirements; 

8  CFR  Part  274a 

Administrative  practice  and 
procedure.  Aliens,  Employment. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  10»-POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAB.ABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  i>art  103 
continues  to  read  as  follows:  • 


[Amended} 

4\  Section  245.2  is  amended  by 
revising  tlie  term  "the  district  director' 
to  reaeJ  "the  director"  whenever  it 
^  ju>ppai\  in  the  following  paragraphs: 

(a)(1) 

(a)(5)(p 

(a)(.'iUli) 
(aM5)(fiil 

(b) 

(c) 

'§245.3    fAmended] 

5.  Section  245.3  is  amended  bv 


revising  the  term  "the  district  director' 
to  read  "the  director"  in  the  first 
sentence. 

§245.7    [Amendedl 

6.  In  §  245.7,  paragraph  (a)  is 
amended  by  revising  the  term  "the 
district  director**  to  read  "the  director" 
in  the  first  sentence. 


PART  245a— ADJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSONS 
ADMITTED  FOR  LAWFUL 
TEMPORARY  OR  PERMANENT 
RESIDENT  STATUS  UNDER  SECTION 
245A  OF  THE  IMMIGRATION  AND 
NATIONALITY  ACT,  AS  AMENDED  BY 
PUBLIC  LAW  99-603,  THE 
IMMIGRATION  REFOAM  AND 
CONTROL  ACT  OF  198&,  AND  PUBLIC 
LAW  100-204,  SECTION  902 


7.  The  authority  citation  for  part  245a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101.1103. 1255a  and 
1 255a  note. 

8.  Section  245a.3  is  amended  by 
revising  paragraph  (d)(1)  to  read  as. 
follows: 

§  245a.3    Application  (or  adjustment  from 
temporary  to  permanent  resident  status. 


(d)*   *   • 

(1)  The  application  must  be  filed  on 
Form  l-t>98.  Form  1-698  must  be 
accompanied  by  the  correct  fee  and 
documents  specified  in  the  instructions. 
The  application  will  be  mailed  to  the 
director  having  jurisdiction  over  {he 
applicant's  place  of  residence. 


PART  264— REGISTRATION  AND 
FINGERPRINTmG  OF  ALIENS  IN  THE 
UNITED  STATES 

9.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  8  LJ.S.C  1103, 1201. 1201a. 
lJOl-1305. 

§264.5    [Anwnded] 

10.  In  §264.5,  paragraph  (e)(2)U)  is 
amended  in  the  first  sentence  by 
revising  the  phrase  ",  in  jierson.  at"  to 
read  "with". 

PART  274a-CONTROL  OF 
EMPLOYMENT  OF  AUENS 

11.  The  authority  citation  for  part 
274a  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103.  1324a.  8 
CFR  part  2. 

§2743.13    [Amendwq 

12.  Section  274a.l3  is  amended  by 
revising  the  term  **district  direttor"  to 
read  "director'*  whenever  it  appears  in 
paragraphs  (a)  and  (d). 

13.  Section  274a.  13  is  further 
amended  in  paragraph  (d)  by  revising 
the  term  "district  director's"  to  read 
"director's"  in  the  last  sentence. 
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Dated:  June  24, 19*  . 
Doris  Meissner, 

Commissioner,  Immigkition 
Naturalization  Senice 
IFR  Doc.  94-16037  Fil 
B*LUNG  CODE  4410-10-M 


and 
d  6-30-94;  8:45  am) 


DEPARTMENT  OF  I  lEALTH  AND 
HUMAN  SERVICES 

Social  Security  Adi^inistration 
RIN0960-AB09 

20  CFR  Part  416 


Supplemental 
Aged,  Blind,  and  Di 
Income 


Secu  rity  Income  for  the 
cabled;  What  Is  Not 


AGENCY:  Social  Secifritv  Administration. 

HHS. 

ACTION:  Final  rules. 


hit 


;  reS  J 
not 


i(  usiy. 


vv  ;re  ( 


SUMMARY:  These  fin 
regulations  as  to  w 
to  be  income  under 
security  income  (SS 
following  instance, 
conform  SSI  policy 
rulings  that  have  re< 
Security  Administrc  t 
consider  Departmen : 
(DVA)  payynents 
medical  expenses 
SSI  purposes.  Prev 
payments  resulting 
medical  expenses 
needs-based  pensioi 
payments  and 
purposes  except  in 
where  SSA's  Acqui 
1(9)  applies  and  in  t 
aiid  the  State  of  Indi 
have  invalidated  SS 
regulations  impl 
basis  a  trea'ment  of 
resulting  from 
expenses  that  gener; 
advant.igeous  to  rec 
rational  policy. 
EFFSCTIVE  DAT€:  luivil.  199-:. 


there  ore 


1  lel 


lem«  nt 


unusi  al 


FOR  FURTHER  IKFCRM|^ 
Duane  Heaton,  Lej'.a 
Operations  Building 
Boulevard.  Balfimoil; 
965-8470. 


nJ 


SUPPLEMENTARY 
-regulations  affect  th 
title  XVI  of  the  Soci4l 
ActJ,  as  amended  ar 
program  under  title 
extent  that  Medicaic 
on  title  XVI  elig'bili 
the  SSI  program  is  t 
minimum  income  It 
and  disabled  people 


rit  ome  or  resources 


1  rules  revise  the 

is  considered  not 
he  supplemental 
)  program  in  the 
he  final  rules 
oa  number  of  court 
uired  the  Social 
ion  (SSA)  to 
of  Veterans  Affairs 
lling  from  unusual 
to  be  income  for 
DVA 
rom  unusual 

considered 
or  compensation 
income  for  SSI 
Ninth  Circuit 
it  scence  Ruling  86- 
e  Eleventh  Circuit 
i  ina  where  courts 
policy.  These 

on  a  national 
)VA  payments 

medical 
lly  will  be  more 
ients  than  current 


TiON  CONTACT: 
Assistant.  3-B-l 
6401  Security 
J,  MD  23235.  (410) 


INFC  RMAT1CN:  These 


SSI  program  undei*^ 
Security  Act  (the 


the  Medicaid 
OX  of  the  Act  to  the 

eligibility  is  based 

.  The  purpose  of 

provide  a 

el  for  aged,  blind, 
wh.o  (io  not  have 
ahc'i  e  levels 


y 


specified  in  the  Act.  The  regulations 
change  what  is  considered  not  to  be 
income  under  the  SSI  program. 

The  DVA  considers  veterans'  unusual 
medical  expenses  by  deducting  them 
from  any  countable  income  when 
computing  some  needs-based  pension 
and  compensation  payments.  (Unusual 
medical  expenses  are  unreimbursed 
medical  expenditures  that  exceed  5 
percent  of  the  applicable  maximum 
annual  DVA  basic  payment  rate.  This    * 
rate  does  not  include  an  aid  and 
attendance  component.)  Unusual 
medical  expenses  may  result  in  a  higher 
monthly  DVA  payment,  an  extra 
payment,  or  an  increase  in  a  payment. 
These  DVA  payments  were  treated  as 
needs-based  pension  or  compensation 
payments  and,  under  §  416.1121(a),  as 
income  for  SSI  purposes. 

In  the  case  ofSummy  v.  Schiveiker, 
688  F.2d  1233  (1982),  the  Ninth  Circuit 
Court  of  Appeals  held  that  these 
additional  DVA  payments  represented 
reimbursement  for  medical  expenses, 
and.  therefore,  were  not  income  for  SSI 
purposes  under  §  416.1109(a).  This 
section,  which  exempted  third-party 
reimbursement.for  medical  expenses 
from  income,  was  subsequently  revised 
and  now  appears  at"§  416.1103(a).  We 
are  adding  §  416.1103(a)(7),  which  refers 
to  DVA  payments  resulting  from 
unusual  medical  e.xpenses,  to  the  list  of 
medical  care  or  services  that  are 
excluded  from  the  definition  of  income. 
By  doing  this,  we  are  recognizing  that 
the  nature  of  such  payments  is 
analogous  to  that  of  other  forms  of 
medical  care  or  services  that  are 
currently  not  income  under 
§416.1 103(a). 

SSA  published  Acquiescence  Ruling 
86-1(9)  to  apply  the  Summy  holding 
within  the  Ninth  Circuit.  Upon 
publication  of  these  regulations. 
Acquiescence  Ruling  86-1(9)  will  be 
withdrawn.  While  the  regulatory  change 
will  generally  benefit  SSI  recipients,  it 
may  result  in  reduced  benefits  or 
ineligibility  for  a  small  number  of  SSI 
recipients.  Undsr  section  1614(f)  of  the 
Act,  the  income  and  resources  of 
spouses  and  parents  who  are  not  eligible 
for  SSI  are  considered  to  the  extent 
determined  by  the  Secretary  as  the 
income  and  resources  of  their  spouses 
and  children  who  live  with  them  and 
are  eligible  for  SS!  benefits.  This  is 
known  as  deeming.  We  do  not  count 
any  of  the  income  of  an  ineligible 
spouse  or  parent  who  receives  payments 
from  a  needs-based  public  income 
maintenance  program  because  to  do  so 
would  defeat  the  purpose  of  such  a 
program. 

Presently,  DVA  payments  resulting 
from  unusual  medical  expenses  are 


considered  needs-based  public  income 
maintenance  payments,  and  we  do  not 
count  under  SSI  deeming  rules  any 
income  of  an  ineligible  spouse  or  parent 
which  was  counted  or  excluded  in 
figuring  these  payments  (see 
§  416.1161(a)(2)).  Under  these  final 
regulations,  DVA  payments  resulting 
from  unusual  medical  expenses  will  be 
considered  reimbursement  for  medical 
expenses  and  not  needs-based  pension 
or  compensation  payments.  For  an 
individual  who  receives  only  such 
payments,  receipt  of  such  payments  will 
no  longer  preclude  our  comlting  as 
income  to  the  SSI  recipient  part  of  the 
income  of  an  ineligible  spouse  or  parent 
used  in  computing  such  payment. 

Example:  Jenny,  a  disabled  child  who 
is  eligible  for  SSI  benefits,  lives  with  her 
father,  Mr.  Morton,  who  received  both  a 
DVA  pension  based  on  need  and  a  title 
II  Social  Security  benefit.  In 
determining  how  much  income  to  deem 
to  the  child,  none  of  Mr.  Morton's  title 
II  benefit  was  considered  income 
deemable  to  Jenny  because  the  DVA  bad 
already  counted  Mr.  Morton's  title  II 
benefit  in  figuring  the  amount  of  his 
DVA  needs-based  pension  payment.  In 
January  1992.  Mr.  Morton  reported  an 
increase  in  his  title  II  benefit  to  the  DVA 
and  the  amount  of  the  increase 
precluded  him  from  receiving  further 
DVA  pension  payments.  Because  no 
DVA  needs-based  pension  payment  was 
being  made,  Mr.  Morton's  title  II  benefit 
was  deemable  as  income  to  Jenny, 
resulting  in  a  reduction  of  her  SSI 
payment.  In  December  1992,  Mr.  Morton 
filed  an  annual  report  with  the  DVA 
reflecting  both  his  title  II  income  and 
evidence  of  his  pajnnent  of  unusual 
medical  expenses.  The  DVA 
recomputed  his  income  for  the  period 
January  1992  through  December  1992 
based  on  the  evidence  of  unusual 
medical  expenses  and  issued  him  a  one- 
time payment.  Under  the  prior  policy. 
we  would  recalculate  Jenny's  SSI 
payment  for  the  period  January  1992 
through  December  1992  in  order  not  to 
deem  to  Jenny  any  of  Mr.  Morton  s  title 
II  benefit  used  by  the  DVA  in 
determining  a  needs-based  pension 
payment.  However,  under  these  final 
regulations,  for  deeming  purposes,  we 
will  not  recalculate  Jenny's  SSI  benefit 
and  will  continue  to  consider  Mr. 
Morton's  title  II  benefit  for  the  period 
Jsr.uary  1992  through  December  1992  a<. 
income  available  to  Jenny.  The  DVA 
payment  resulting  from  unu.sua! 
medical  expenses  will  no  longer  Iw 
considered  a  public  income- 
maintenance  payment  so  we  will  not 
exclude  any  income  used  in  calculaii- 
it.  hut  instead  we  will  consider  thH 
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layment  reimbursement  for  medical 
fxpenses  and  not  income. 
The  above  example  describes  how  we 
I'ill  appty  the  Summy  decision 
lationwide  under  the  SSI  program.  This 

_  in  the  treatment  of  DVA 
jayments  for  unusual  medical  e-^nses 
jlso  affects  bow  income  is  determined 
finder  the  Medicaid  program  under  title 
of  the  Act. 
We  published  a  notice  of  proposed 
ilemaking  (NPRM)  on  August  24,  1988 
(53  FR  32252).  That  NPRM  included 
jroposed  SSA  and  Health  Care 
"inancing  Administration  (HCFA) 
Bgulations  on  the  treatment  of  DVA 
sayments  for  unusual  medical  expenses 
inder  the^ST^rogram  as  well  as  under 
khe  Medicaid  program  under  title  XiX  of 
pe  Act.  SSA  coordinated  and  combined 
khe  NPRM  with  HCFA  because, 
generally,  the  Medicaid  statute  uses  the 
lethodologies  and  treatment  of  income 
if  thQ  cash  assistance  programs  such  as 
sSI  as  the  baseline  for  determining 
jligibility  for  Medicaid.  Thus,  in 
defining  income  for  Medicaid  eligibility 
)urposes,  the  SSI  treatment  of  DVA 
sayments  for  unusual  medical  e.xpenses 
would  usually  be  applied. 
Based  on  the  public  comments  and 
jbsequent  court  decisions,  the 
fedicaid  portion  of  the  final  regulations 
equired  further  consideration.  Asa 
[result,  SSA  elided  to  proceed 
separately  with  the  SSI  portion  of  the 
hnal  regulations.  We  based  this  decision 
3n  the  need  to  provide  uniform  national 
lolicy  in  this  area.  These  changes  in  SSI 
f  ncome  rules  vrill  affect  the  Medicaid 
)rogram  in  those  States  which  use  SSI 
|income  rules  in  their  Medicaid  program. 

imments  Received  Following 
Publication  of  the  NPRM 

When  these  regulations  were 
Ipublished  as  an  NPRM,  interested 

parties  were  given  60  days  to  submit 

comments.  We  received  13  letters:  3 

from  State  or  local  governmental 

sntities.  4  from  special  interest 

irganizations,.  and  6  from  individuals. 

Several  commenters  wrote  merely  to 

support  the  proposed  regulations;  one 
fndicated  that  the  proposed  regulations 

ire  unnecessary;  and  others,  while 

supporting  the  proposed  regulations. 

suggested  changes.  Many  of  the 
Icommenters  addressed  issues  regarding 
[the  Medicaid  aspects  of  the  NPRM.  The 
] issues  raised  by  those  commenters  are 
I  not  within  the  purview  of  these  final 
I  SSI  regulations  and  have  been  referred 
Ito  HCFA  for  appropriate  response.  We 
I  have  summarized  the  SSI  issups  raised 
Ibv  the  commenters  and  responded  to 
Ithfcse  comments  below. 

Comment:  One  coramenter  suggested 
It  hat  the  phrase  "pension  or 
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wyment  reimbursement  for  medical 
fxpenses  and  not  income. 

The  above  example  describes  how  we 
kill  appiy  the  Summy  decision 
lationwide  under  the  SSI  program.  This 

in  the  treatment  of  DVA 
jayments  for  unusual  medical  e)?j^enses 
ilso  affects  bow  income  is  determined 
[^inder  the  Medicaid  program  uiKier  title 
of  the  Act. 
We  published  a  notice  of  proposed 
j-ulemaking  (NPRM)  on  August  24.  1988 
[53  FR  32252).  That  NPRM  included 
3roposed  SSA  and  Health  Care 
•"inancing  Administration  (HCFA) 
Bgulations  on  the  treatment  of  DVA 
payments  for  unusual  medical  expenses 
Linder  the^SE^rogram  as  well  as  under 
khe  Medicaid  program  under  title  XIX  of 
the  Act.  SSA  coordinated  and  combined 
^he  NPRM  with  HCFA  because. 
generally,  the  Medicaid  statute  uses  the 
lethodologies  and  treatment  of  income 
)f  the  cash  assistance  programs  such  as 
fiSI  as  the  baseline  for  determining 
jligibilrty  for  Medicaid.  Thus,  in 
iefining  income  for  Medicaid  eligibility 
)urposes.  the  SSI  treatment  of  DVA 
sayments  for  unusual  medical  e.xpenses 
kould  usually  be  applied. 
Based  on  the  public  comments  and 
subsequent  court  decisions,  the 
vledicaid  portion  of  the  final  regulations 
required  further  consideration.  Asa 
result,  SSA  ctecided  to  proceed 
Separately  with  the  SSI  portion  of  the 
inal  regulations.  We  based  this  decision 
in  the  need  to  provide  uniform  national 
1    icy  in  this  area.  These  changes  in  SSI 
income  rules  vrill  affect  the  Medicaid 
[program  in  those  States  which  use  SSI 
|income  rules  in  their  Medicaid  program. 

Ilomments  Received  Following 
Publication  of  the  NPRM 

When  these  regulations  were 
Ipublished  as  an  NPRM,  interested 

parties  were  given  60  days  to  submit 
i<     nments.  We  received  13  letters:  3 
n  State  or  local  governmental 
ties.  4  from  special  interest 
canizations..  and  6  from  individuals. 
^Several  commenters  wrote  merely  to 
support  the  proposed  regulations;  one 
Findicated  that  the  proposed  regulations 
1*1  re  unnecessary;  and  others,  while 

;  porting  the  proposed  regulations, 
isuggested  changes.  Many  of  the 
Icommenters  addressed  issues  regarding 
Ithe  Medicaid  aspects  of  the  NPRM.  The 
[issues  raised  by  those  commenters  are 
not  within  the  purview  of  these  final 
J  SSI  regulations  and  have  been  referred 
jto  HCFA  for  appropriate  response.  We 
jhave  summarized  the  SSI  issups  raised 
Ibv  the  commenters  and  responded  to 
Ithfcse  comments  below. 

Comment:  One  commenter  suggested 
[that  the  phrase  "pension  or 


compensation  payments"  is  more 
appropriate  than  the  phrase  "pension 
payments"  which  we  used  in  the 
preamble  to  the  NPRM,  because  DVA 
Dependency  and  Lidemnity 
Compensation  payments  are  also 
increased  for  unusual  medical  expenses. 

Response:  We  agree  that  the  phrase 
"pension  payments"  should  be  clarified 
to  more  accurately  describe  DVA 
payments.  In  addition,  we  have 
emphasized  that  these  payments  are 
based  on  need  by  replacing  the  word 
"pension"  with  the  phrase  "needs-based 
pension  or  compensation"  in  the 
description  of  the  rule  change  in  this' 
preamble. 

Corrrnientf  One  commenter  stated  that 
the  Medicaiq^gulations  would  defeat 
the  purpose  wj^tlie  DVA  payments.  In 
support  of  this'  statement  the  commenter 
referred  to  a  September  14,  1978, 
Federal  Register  document  which 
provides; 

"Where  the  SSI^program  reduces  its 
pa\Tnents  to  take  into  account  assistance  of 
this  type  (medical  or  social)  furnished  under 
other  governmental  programs.  SSI  is.  in 
effect,  nullifv'ing  or  frustrating  achievement 
of  those  other  programs'  purposes." 

In  referring  to  the  above  Federal 
Register  statement,  the  commenter 
stated  that  "this  longstanding  principle 
prohibiting  the  nullification  of  other 
benefits  available  to  a  recipient  would 
be  violated  (for  Medicaid  purposes)  if 
the  EWA  reimbursement  for  unusual 
medical  expenses  were  to  be  included 
as  income  in  the  post-eligibility 
determination  of  the  recipients' 
contribution  to  cost  of  care." 

Response:  The  Federal  Register 
statement  to  which  the  commenter  has 
referred  was  made  in  the  context  of  the 
SSI  program  and  not  the  Medicaid 
program.  In  the  context  of  the  SSI 
program,  the  SSI  program  provides 
funds  to  meet  an  individuals  food, 
clothing,  and  shelter  needs,  not  medical 
or  social  service  needs.  One  of  the 
express  purposes  of  these  final  rules  is 
to  revise  SSI  regulations  so  as  not  to 
count  certain  DVA  payments  in 
determining  eligibility  for  and  the 
amount  of  the  SSI  payments.  To  the 
extent  the  commenter  is  referencing  the 
Medicaid  program,  this  comment  has 
been  referred  to  HCFA  for  appropriate 
response.  Other  than  the  change 
explained  above  to  the  preamble  to  the 
regulations,  we  are  adopting  these  SSI 
regulations  as  proposed. 

Regalatory  Procedures 

Executive  Order  128B6 

The  Office  of  Management  and  Budget 
has  reviewed  these  rules  and 
determined  they  do  not  meet  the  criteria 


for  a  significant  regulatory  action  under 
E.O. 12866. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entrties 
because  they  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-3.S4, 
the  Regulatory  Flexibitity  Act.  is  no» 
required. 

Paperwork  Reduction  Act  of  1 9Hf) 

These  regulations  impose  no 
additional  reporting  and  recordkeeping 
requirements  n«cessLtating,clearance  by 
the  Office  of  Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  93.S07.  Supplemental  .St?curit>- 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind,  Disability 
benefits.  Public  assistance  programs^ 
Reporting  and  recordkeeping 
requirements.  Supplemental  set;urity 
incwne.  ^ 

Dated:  August  18,  1993. 

Lawrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved;  .August  30. 199.T. 

Dona  E.  Siialala. 

Secretary  of  Health  and  Human  Services. 

Note:  This  document  was  received  by  thr 
Office  of  the  Federal  Register  on  June  28, 
1^4. 

For  the  reasons  set  out  in  the 
preamble,  part  4fl6  of  Title  20  of  the 
Code  of  FederaJRegulations  is  amended 
as  follows:         \ 

1.  The  authority  citation  tor  subpart  K 
of  part  416  continues  to  read  as  follows: 

Aitdierity:  Sees.  1102,  1602.  1611.  1612. 
1613,  1614(0. 1621,  and  1631  of  the  Social 
.Security  Act:  42  U.S.C.  1302.  1381a.  1382, 
1382a,  1382h,  1382c(f).  1382).  and  1383:  sec 
21 1  of  Pub.  L  93-66,  87  Stat  154. 

2.  In  §416.1103.  a  new  paragrafph 

(a)(7)  is  added  to  read  as  follows^ 

■\ 
§416.1103    What  is  not  income. 


(a)*   •   * 

(7)  Payments  firom  the  Department  of 
Veterans  Affairs  resuhing  from  unitsual 
medical  expenses. 

*        •        «        *        * 
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AGENCY:  Fooc 
HHS. 
ACnON:  Final 


and  Drug  Administration, 
rule.' 


SUMMARY:  Th< 
Administratiqn 
animal  drug 
change  of  spohsor 
drug  applicati  ons 
Richlyn  Laboiatories 
Pharmaceuti 
EFFECTIVE  DATt 


M(d 


FOR  FURTHER 
Benjamin  A. 
Veterinary 
and  Drug  Adr  i 
PI.,  RockvilJe 
1646. 


Food  and  Drug 
(FDA)  is  amending  the 
lations  to  reflect  a 
for  three  new  animal 
(N.\DA's)  fronr 
Inc.,  to  Global 
1  Corp. 

:  July  1.  1994. 
INFORMATION  CONTACT: 
ot.  Center  for 
icine(HFV-130),Food 
inistration,  7500  Standish 
MD  208.55,  301-594- 


Dgul 


F  uyc 


n, 


SUPPLEMENTARY 
Laboratories, 
Kensington  A 
19124, "has  in 
transferred  ov 
and  interests 
065  (Tetracyc 
151  (N-Butyl 
138-900  (Die 
Capsules)  to 
Corp.,  Castor 
Philadelphia, 
Accordingly 
the  regulation 
510.600(t:)(l 
change  of  spoji 
code  assigned 
Inc.,  is  being 
code  for  Glob 


List  of  Subji 

Administra 
procedure,  Ai  imal 
Repining  anc 
requirements 

Therefore, 
Drug,  and  Coshiet 
authority  dele  ?ated 
of  Food  and 
the  Center  for 
CFR  part  510 


PART  510— N 


1.  Theauth 
part  510  contihues 

Authority 

512,701,721  o 
Cosmetic  Act  ( 
353,  360b.  371, 


:  tie  :s 


§510.600    [Ambnd«d] 

2.  Section  5  I 
and  drug  labe  er 
approved  app  ications 
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ions 


Feeds,  and  Related 
o(  Sponsor 


INFORMATION:  Richlyn 
nc.  Castor  and 
es.,  Philadelphia,  PA 
ormed  FDA  that  it  has 
nership  of,  and  all  rights 
,  approved  NADA's  65- 
ine  Hydrochloride),  92- 
i  chloride  Capsules,  and 
)  lorophene  and  Toluene 
(global  Pharmaceutical 
nd  Kensington  Aves.. 
^A  19124. 

,  the  agency  is  amending 
;in  21  CFR' parts 
ind  {c)(2)  to  reflect  the 
sor.  The  drug  labeler 
to  Richlyn  Laboratories, 
I  Btained  as  the  drug  labeler 
1  Pharmaceutical  Corp. 


eel  sin  21  CFR  Part  510 


ive  practice  and 

drugs.  Labeling, 
recordkeeping 


Jnder  the  Federal  Food, 
ic  Act  and  under 

to  the  Commissioner 
s  and  redelegated  to 
Veterinary  Medicine,  21 
s  amended  as  follows: 


Drugs 


EW  ANIMAL  DRUGS 


I  irity  citation  for  21  CFR 
to  read  as  follows: 


(21 


.  201.301,501,502,503, 
the  Federal  Food.  Drug,  and 

U.S.C.  321.331,351,352, 
579e). 


0.600  ^James,  addresses, 
codes  of  sponsors  of 
is  amended  in 


the  table  in  paragraph  (c)(1)  by 
removing  the  entry  for  "Richlyn 
'Laboratories,  Inc."  and  by  alphabetically 
adding  a  new  entry  for  "Global 
Pharmaceutical  Corp.,  Castor  and 
Kensington  Aves.,  Philadelphia,  PA 

19124 000115"  and  in  the  table  in 

paragraph  (c)(2)  in  the  entry  for 
"000115"  by  removing  the  sponsor 
name  "Richlyn  Laboratories,  Inc."  and 
adding  in  its  place  "Global 
Pharmaceutical  Corp." 

Dated:  June  34,  t994. 
Robert  C  Livingston, 

Director,  Office  o/New  Animal  Dnig 
Evaluation,  Center  for  Veterinary  Medicine. 
jFR  Doc.  94-16093  Filed  6-30-94;  8:45  am] 


BILUMG  a 


CODE  4160-01-F 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Praziquantel,  Pyrantel  Pamoate,  and 
Febantel  Tablets 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Miles,  Inc. 
The  NADA  provides  for  the  oral  use  in 
dogs  of  either  of  two  tablets  containing 
different  concentrations  of  praziquantel, 
pyrantel  pamoate,  and  febantel  for  the 
removal  of  tapeworms,  hookworms, 
ascarids,  and  whipworms. 
EFFECTIVE  DATE:  July  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  7500  Standish  PI., 
RockVille,  MD  20855.  301-594-0614. 
SUPPLEMENTARY  INFORMATION:  Miles, 
Inc.,  Agriculture  Division,  Animal 
Health  Products,  P.O.  Box  390,  Shawnee 
Mission,  KS  66201,  filed  NADA  141- 
007  that  provides  for  the  oral  use  in 
small  dogs  (up  to  11.4  kilograms  (kg)  or 
25  pounds  (lb)  of  a  tablet  containing 
22.7  milligrams  (mg)  of  praziquantel, 
22.7  mg  of  pyrantel  (as  pyrantel 
pamoate),  and  113.4  mg  of  febantel  for 
the  removal  of  certain  tapeworms, 
hookworms,  ascarids,  and  whipworms. 
The  NADA  also  provides  for  the  use  in 
medium  and  large  dogs  (11.8  kg  and  or 
over  26  lb  and  over)  of  a  tablet 
containing  three  times  the  preceding 
concentrations.  The  NADA  is  approved 
as  of  May  19,  1994,  and  the  regulations 
are  amended  in  part  520  (21  CFR  part 
520)  by  adding  new  §  520.1872  to  reflect 
the  approval.  The  basis  for  approval  is 


discussed  in  the  freedom  of  information 
summary. 

Under  section  512(c)(2)(F){ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  for  nonfood  producing  animals  j 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  May  19,  1994, 
because  the  application  contains  reports 
of  new  clinical  or  field  investigations 
(other  than  bioequivalence  studies) 
essential  to  the  approval  of  the 
application  and  conducted  or  sponsored 
by  the  applicant. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11{e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seenj 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  And  Drug 
Administration,  rm.  1-23, 12420 
Parklawm  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact] 
on  the  human  environment,  and  that  an 
environmental  impact  st.^tement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.  Monday  through  Friday. 

List  or  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissionei! 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  52a-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows:    „ 

Authority:  Sec.  512  of  the  Federal  Food, 
Daig,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  New  §  520.1872  is  added  to  read  as 
follows: 

§  520.1872    F>raziquantel,  pyrantel  pamoate,  | 
and  febantel  tablets. 

(a)  Specifications.  Each  tablet 
contains  either: 

(1)  Tablet  No.  1:  22.7  milligrams 
praziquantel,  22.7  milligrams  pyrantei 
base,  and  113.4  milligrams  tebantel;  or 
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(2)  Tablet  No.  2:  68  milligrams 
praziquahtel,  68  milligrams  pyrantel  § 

base,  ahd  340.2  milligrams  febantel. 


Kilograms      ^ 

0.9  to  1.8 

2.3  to  3.2 ; 

3.6  to  5.4 

5.9  to  8.2 „ 

8.6  to  11.4 „ ; 

11.8  to  13.6 

14.1  to  20.0 ; 

20.4  to  27.2 

27.7  to  33.6 ;.... 

34.0  to  40.9 

41.3  to  47.2 ; 

47.7  to  54.5 


(ii)  Indications  for  use.  For  the 
removal  of  tapeworms  [Dipylidium 
caninum.  Taenia  pisiformis, 
Echinococcus granulosus);  hookworms 
{Ancyhstoma  caninum,  Uncinaria 
stenocephala];  ascarids  [Toxocara  canis, 
Toxascaris  leoninqf,  and  whipworms 
(Trichuris  vulpis)  in  dogs. 

(iii)  Limitations.  Do  not  use  in 
pregnant  animals.  Do  not  use  in  dogs 
weighing  less  than  0.9  kilogram  (2 
pounds)  or  puppies  less  than  3  weeks  of 
age.  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Dated:  June  21,  1994. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(PR  Doc.  94-16090  Filed  6-30-94;  8:45  am] 

BILLING  CODE  4160-01-F 


'  DEPARTMENT  OF  STATE 

22  CFR  Chapter  I,  Subchapter  G,  and 
Parts  60  through  65 

[Public  Notice  2025] 

Repeal  of  South  Africa  and  Fair  Lat>or 
Standards  Regulations 

AGENCY:  Bureau  of  African  Affairs, 
Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  State  is 
repealing  the  South  Afinca  and  Fair 
Labor  Standards  Regulations  to  reflect 
the  repeal  of  code  of  conduct 
requirements  of  the  Comprehensive 
Anti -Apartheid  Act  of  1986  as  of  the 
date  on  which  the  President  certified  to 
the  Congress  that  an  interim 
government,  elected  on  a  nonracial  basis 
through  free  and  fair  elections,  has 
taken  office  in  South  Africa.  The  repeal 


nformation 
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(2)  Tablet  No.  2:  68  milligrams 
praziqugfhtel,  68  milligrams  pyrantel 
base,  ahd  340.2  milligrams  febantel. 


(b)  Sponsor.  See  000859  in 
§  510.600(c)  of  this  chapter. 


(c)  Conditions  of  use — (1)  Dogs — (i) 
Amount.  Administer  as  a. single  dose 
directly  by  mouth  or  in  a  small  amount 
of  food  as  follows: 


Weight  of  animal 

Number  of  tablets  per 

Kilograms      ^ 

Potinds 

dose 

Tablet  rw.  1 

Tablet  no.  2 

0.9  to  1.8 

2  to  4  

1/2 
1 

1  1/2 

2 

2  1/2 

2.3  to  3.2 : 

5  to  7  

3.6  to  5.4 

8  to  12 

5.9  to  8.2 „ 

13  to  18  : 

8.6  to  11.4 „ ; 

19  to  25 

11.8  to  13.6 ;... 

26  to  30  

1 

1  1/2 

2 

2  1/2 

3 

3  1/2 

4 

14.1  to  20.0 : 

31  to  44  

20.4  to  27.2 

45  to  60  .      . 

27.7  to  33.6 ; _... .. 

34.0  to  40.9 

61  to  74  „  . 

75  to  90  

41.3  to  47.2 ; 

91  to  104 

47.7  to  54.5 

105  to  120  

(ii)  Indications  for  use.  For  the 
removal  of  tapeworms  [Dipylidium 
caninum.  Taenia  pisiforwis, 
Echinococcus granulosus);  hookworms 
[Ancyhstoma  caninum,  Uncinaria 
stenocephala);  ascarids  [Toxocara  canis, 
Toxascaris  leoninciY,  and  whipworms 
(Trichuris  vulpis)  in  dogs. 

(iii)  Limitations.  Do  not  use  in 
pregnant  animals.  Do  not  use  in  dogs 
weighing  less  than  0.9  kilogram  (2 
pounds)  or  puppies  less  than  3  weeks  of 
age.  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Dated:  June  21,  1994. 
Stephen  t.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  94-16090  Filed  6-30-94;  8:45  ami 

BILUNG  CODE  4160-01-F 


'  DEPARTMENT  OF  STATE 

22  CFR  Chapter  I,  Subchapter  G,  and 
Parts  60  through  65 

[Public  Notice  2025] 

Repeal  of  South  Africa  and  Fair  Labor 
Standards  Regulations 

AGENCY:  Bureau  of  African  Affairs, 
Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  State  is 
repealing  the  South  Africa  and  Fair 
Labor  Standards  Regulations  to  reflect 
the  repeal  of  code  of  conduct 
requirements  of  the  Comprehensive 
Anti-Apartheid  Act  of  1986  as  of  the 
date  on  which  the  President  certified  to 
the  Congress  that  an  interim 
government,  elected  on  a  nonracial  basis 
through  free  and  fair  elections,  has 
taken  office  in  South  Africa.  The  repeal 


of  the  code  of  conduct  requirements  is 
provided  for  in  section  4(a)(2)  of  the 
South  African  Democratic  Transition 
Support  Act  of  1993.  The  certification 
was  made  to  Congress  on  June  8,  1994. 

The  last  annual  report  regarding 
implementation  of  the  registration  and 
reporting  requirements  established  in  22 
CFR  part  63  will  cover  calendar  year 
1993. 

EFFECTIVE  DATE:  July  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Bruce,  Office  of  Southern  African 
Affairs  (202)  647-9866,  or  George  Taft, 
Office  of  the  Legal  Adviser,  (202)  647- 
4110. 

SUPPLEMENTARY  INFORMATION:  The  repeal 
of  the  regulations  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  5  U.S.C.  553  and 
554  and  from  analysis  under  the 
Regulatory  Flexibility  Act  of  1980.  The 
repeal  of  the  regulations  is  excluded 
from  Executive  Order  12866,  but  has 
been  reviewed  to  ensure  consistency 
with  its  overall  policies  and  purposes. 
This  final  rule  does  not  contain  a  new 
or  amended  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  etseq.]. 

List  of  Subjects 

22  CFR  Parts  60.  61,  and  64 

Equal  employment  opportunity. 
South  Africa,  United  States  investments 
abroad. 

22  CFR  Parts  62  and  63 

Equal  employment  opportunity. 
Reporting  and  recordkeeping 
requirements.  South  Africa,  United 
States  investments  abroad. 


22  CFR  Part  65 

Equal  employment  opportunity. 
Penalties,  South  Africa,  United  States 
investments  abroad. 

Accordingly,  under  the  authority  of 
22  U.S.C.  50C1  Note,  Pub.  L.  103-149, 
chapter  I  of  title  22  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PARTS  60,  61,  62,  63,  64,  65— 
[REMOVED] 

1.  Parts  60  through  65  are  removed. 
Appendix  to  Sut>chapter  G  [Removed] 

2.  The  appendix  to  subchapter  G  is 
removed. 

SUBCHAPTER  G-[REMOVED  AND 
RESERVED] 

3.  Subchapter  G  is  removed  and 
reser\'ed. 

Dated:  )une  10, 19^4. 
George  E.  Moose, 

Assistant  Secretary  for  African  Affairs. 
|FR  Doc.  94-16054  Filed  6-30-94;  8:45  am] 

BtLUNG  CODE  4710-26-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  655 
RIN2125-A036 

Traffic  Surveillance  and  Control; 
Technical  Amendment 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule;  technical 
amendment. 
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;  This 


SUMMARY 

technical  amendr  lent 
under  the  section 
analysis  ti-  more 
plan's  content  as 
implementation 
operations.  This 
assist  the  States 
agencies  which 
their  systems  by 
terminology  used 
EFFECTIVE  DATE:  J 


dQcument  makes  a  minor 
in  nomenclature 
on  traffic  engineering 
i  ccurately  reflect  the 
)eing  that  of 
r  ither  than  of 
c  hange  will  serve  to 
other  operating 
lize  Federal  funds  for 
arifying  the 
in  the  regulation. 
Iv  1.  1994. 


a  id( 
ui 
cla 


I 


HTV 


FOR  FURTHER 
Morris  Oliver 
Management  and 
or  Ms.  Grace  Reic 
Counsel.  (202) 
Highway  Admini 
Street.  SVV.,  Wash! 
Office  hours  are 
p.m..  e.t.,  Monda] 
except  for  Fed  era 


List  of  Subjects  in 

Grant  programs 
/       Highways  -nd 

symbols.  Traffic  n 

The  FHWA 
655.  subpart  D  as 


road 


hen  by 


■     1.  The  authority 
continues  to  read 


INFOHMATION  CONTACT:  Mr. 
-31,  Office  of  Traffic 
VHS,  (202)366-2251, 
,',  Office  of  the  Chief 
364-0834,  Federal 
ii  tration,  400  Seventh 
ington,  DC  20590. 

7:45  a.m.  to  4:15 
through  Friday, 
legal  holidays. 


fiom 


23  CFR  Part  655 


^—transportation. 

s.  Signs  and 
(tgulatipns. 

amends  23  CFR 
let  forth  below: 


PART  655— TRAF  =IC  OPERATIONS 


citation  for  part  655 
IS  follows: 


Authority:  23  L.S  C  101(a).  104.  105, 
109(d).  114(a).  135,  ;  17.  307.  315.  and  402(a): 
23  CFR  1.32  and  12C  \A.  and  49  CFR  1.48(b). 

§655.409    [Amencfcd] 

2.  Section  655.4  )9(f)  is  amended  by 
removing  the  won  s  "operations  plan" 
in  each  of  the  two  placesjhey  appear 
and  replacing  ther  i  with  the  words 
"implementation   ilan." 

Issued  on:  |une  24  1Q94. 
Rodney  E.  Slater. 
Federal  Highway  Ad  nmistrator. 
jFR  Doc.  «■:- 16071  F  iled  6-30-94:  8:45  ami 

BILUNG  COOE  «»10-22-J 


DEPARTMENT  OR  LABOR 

and  Health 


Occupational 
Administration 


Saf(  ty 


29  CFR  Part  1910 
[Docket  No.  S-060] 
RIN  1218-AA71 

Personal  Protecti\|e  Equipment  for 
General  Industry 


AGENCY:  Occupatic 
Administration  (0>HA) 
Department  of  Labpr 
ACTION:  Final  nile 


nal  Safety  and  Health 
U.S. 


correciions. 


SUMMARY:  This  document  makes 
corrections  to  the  final  rule  on  Personal 
Protective  Equipment  for  General 
Industry,  which  was  published  in  the 
FederaiRegister  on  April  6,  1994  at  59 
FR  16334. 

EFFECTIVE  DATE:  July  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Foster,  U.S.  Department  of 
Labor.  Occupational  Safety  and  Health 
Administration.  Room  N-3647,  200 
Constitution  Avenue  N\V.,  Washington, 
DC  20210.  Telephone:  (202)  219-8151. 

SUPPLEMENTARY  INFORMATION:  This 
document  contains  corrections  to  the 
final  rule  for  Personal  Protective 
Equipment  for  General  Industry,  which 
was  published  on  April  6. 1994  (59  FR 
16334).  As  published,  the  final  rule 
contains  typographical  errors  as  well  as 
language  that  does  not  clearly  e.xpress 
OSHA's  intent.  As  explained  below,  this 
document  is  necessary  to  correct  the 
identified  errors  and  to  indicate  clearly 
what  the  Agency  intended  when  if 
promulgated  the  final  rule. 

Amendments  to  29  CFR  1910.132 
(General  Requirements) 

OSHA  has  received  many  comments 
concerning  the  applicability  of  the 
general  requirements  contained  in 
§  1910.132.  In  the  preamble  to  the  final 
rule  (59  FR  16334),  OSHA  stated: 

The  provisions  ^^xisfing  §§1910.134  and 
1910.137  (which  cover  respiratory  protection 
and  electrical  protective  devices, 
respectively)  are  the  subjects  of  separate 
rulemaking  actions  and  are  not  addressed  by 
this  rulemaking. 

The  comments  to  OSHA  indicated 
that,  although  OSHA  stated  that 
§§  1910.134  and  1910.137  were  not 
being  addressed  by  this  rulemaking 
(April  6,  1994),  it  was  still  unclear 
whether  the  Agency  intended  for  the 
new  requirements  of  §  1910.132  to  apply 
to  §§1910.134  and  1910.137. 

The  intent  of  OSHA  was  that 
paragraph  (d),  hazard  assessment,  and 
paragraph  (f),  training,  would  apply 
only  to  §§  1910.133,  1910.135,  1910.136, 
and  1910.138.  Therefore.  OSHA  is 
amending  the  final  rule  by  adding  a  new 
paragraph,  (g),  to  §  1910.132  that 
explains  the  applicability  of  the 
requirements  for  hazard  asse.ssments 
and  training. 

Amendments  to  29  CFR  1910.133  (Eye 
and  Face  Protection) 

On  page  16361,  the  table:  "Filter 
^Lenses  for  Protection  Against  Radiant 
Energy"  contains  a  typographical  error. 
The  column  heading  "Electric  Size  '/iz 
in."  should  reaa,  "Electrode  Size  \'m 
in." 


Amendments  to  29  CFR  1910.136  (Foot 
Protection) 

On  page  16362.  paragraph  (a)  reads,  in 
part: 

General  rvqiiireinents.  Each  affected 
employee  shall  wear  protective  ftx)twoar 
when  working  in  areas  where  there  is  a 
danger  of  foot  injuries  due  to  falling  and 
rolling  objects  •   •   •  (emphasis  added). 

It  has  come  to  OSHA's  attention  that 
the  word  "and"  between  the  words, 
"falling"  and  "rolling  objects'*  could  be 
interpreted  to  mean  that  both  types  of 
hazard  must  be  present  before  the  use  of 
ptotective  footwear  is  required. 

The  intent  of  OSHA  was  that  the  use 
of  protective  footwear  is  required  when 
either  of  these  hazards  are  present. 
OSHA  inadvertently  used  the  'vord, 
"and"  instead  of  the  word,  "or",  and  is 
amending  paragraph  (a)  of  §  1910.136  of 
the  final  rule  to  clarify  its  intent. 

Amendments  to  29  CFR  1910.138  (Hand 
Protection) 

In  the  final  rule,  OSHA  added  a  new 
section  (§  1910.138)  to  Subpart  I  to 
address  hand  hazards.  However,  the 
Agency,  inadvertently,  failed  to  explain 
what  would  happen  to  the  existing 
§  1910.138,  "Effective  dates." 

It  was  the  intent  of  OSHA  to  remove 
the  exi.sting  §  1910.138,  and  replace  it 
wath  a  new  §  1910.138  that  would 
contain  the  requirements  for  hand 
protection.  Accordingly,  the  Agency  is 
amending  the  final  rule  to  clarify  that 
existing  §  1910.138  is  removed  and  is 
replaced  with  a  new  §  1910.138  for  hand 
protection. 

Authority:  This  document  was  prepared 
under  the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health.  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NVV.,  Washington, 
DC  20210. 

Signed  at  Washington.  DC  this  27th  dav  of 
lune.  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

Accordingly,  the  publication  on  April 
6,  1994  of  Subpart  I  which  was  the 
subject  of  FR  Doc  94^7581  is  hereby 
corrected  as  set  forth  below. 

§1910.132    [Corrected] 

1.  On  page  16360,  in  the  first  column, 
the  amendatory  instruction  number  2  is 
corrected  to  read: 

"2.  New  paragraphs  (d)  through *(g)  are 
added  to  read  as  follows:". 

2.  On  page  16360,  in  the  first  column, 
§  1910.132  is  corrected  by  adding  a  new 
paragraph  (g).  to  read  as  follows: 

(k)  Paragraphs  (d)  and  (f)  of  this  section 
apply  only  to  §§  1910,133. 1910.135.- 
1910.136.  and  1910.138.  Paragraphs(d)  Hml 
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(f)  of  this  section  do  not  apply  to  §§  1910.134 
and  1910.137. 

§1910.133    [Corrected] 

3.  On  page  16361,  in  the  table:  "Filter 
Lenses  for  Protection  Against  Radiant 
Energy",  the  column  heading  "Electric 
Size  Vaz  in."  is  corrected  to  read, 
"Electrode  Size  Vsz  in." 

§1910.136    [Corrected] 

4.  On  page  16362.  in  the  first  column, 
on  line  5  in  paragraph  (a)  of  §  1910.136. 
the  word  "and"  between  the  words 
"falling"  and  "rolling"  is  corrected  to 
read,  "or". 

§1910.138    [Corrected] 

5.  On  page  16362,  in  the  second 
column,  amendatory  instruction  number 
5  is  corrected  to  read: 

"5.  Section  1910.138  is  revised  to  read 
as  follows:". 

(FR  Doc.  94-16014  Filed  6-30-94;  8:45  ami 

BILLING  COOE  4510-26-M 


POSTAL  SERVICE 

39  CFR  Part  111 

Changes  in  Preferred  Postage  Rates 
Second-  and  Third-Class  Mail 

AGENCY:  Postal  Service. 
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3.0  Special  Nonprofit  Rates 

3.1  Pound  Rates 
Pound  rates  are: 
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4.0  Classroom  Rates 

4.1  Pound  Rates 
Poimd  rates  are: 

$0 

* 

/ 
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(0  of  this  section  do  not  apply  to  §§  1910.134 
and  1910.137. 

§1910.133    [Corrected] 

3.  On  page  16361.  in  the  table:  "Filter 
Lenses  for  Protection  Against  Radiant 
Energy",  the  column  heading  "Electric 
Size  V32  in."  is  corrected  to  read, 
"Electrode  Size  V32  in." 

§1910.136    [Corrected] 

4.  On  page  16362.  in  the  first  column, 
on  line  5  in  paragraph  (a)  of  §  1910.136. 
the  word  "and"  between  the  words 
"falling"  and  "rolling"  is  corrected  to 
read,  "or". 

§1910.138    [Corrected] 

5.  On  page  16362,  in  the  second 
column,  amendatory  instruction  number 
5  is  corrected  to  read: 

"5.  Section  1910.138  is  revised  to  read 
as  follows:". 

(FR  Doc.  94-16014  Filed  6-30-94;  8:45  am] 

BILUNG  CODE  4510-26-M 


POSTAL  SERVICE 

39  CFR  Part  111 

Changes  in  Preferred  Postage  Rates- 
Second-  and  Third-Class  Mail 

AGENCY:  Postal  Service. 


ACTiON:  Postage  rate  changes;  correction. 

SUMMARY:  This  document  contains  two 
postage  rates  that  were  omitted  from  the 
Federal  Register  (59  FR  32335-32336) 
published  on  June  23, 1994. 

EFFECTIVE  DATE:  October  2, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  J.  Collins,  (202)  268-5316. 


Authority:  5  U.S.C  552(a);  39  U.S.C.  101. 
401.  403.  404.  3001-3011.  3201-3219.  3403- 
3406,  3621.  3626,  5001. 

Effective  October  2. 1994.  the 
Domestic  Mail  Manual  is  amended  as 
follows: 

2.  Sections  R200  and  R300  are  revised 
to  include  the  new  postage  rates  for 
SUPPLEMENTARY  INFORMATION:  The  second-  and  third-class  mail, 

omitted  rates  were  the  nonadvertising        Module  R— Rates  and  Fees 
per-pound  rate  for  classroom  and  .        .        *        , 

special  rate  publications,  and  the  in-  • 

county  level  K2  per-piece  rate.  This  R200  Second-Class  Mail 

notice  also  corrects  the  in-cpunty  level 

Jl  rate  for  ZIP-(-4  barcoded  flat-size  •        •        •        •        « 

second-class  mail.  All  postage  rates  that     2.0    In-County  Rates 

'^'ki^kS1?*!''^°^*°^'^'^^^'*'^'^  2.1    Pound  Rates 

published  below. 

The  Postal  Service  adopts  the  ^^^  pound  or  fraction: 

following  amendments  to  the  Domestic — 

Mail  Manual,  which  is  incorporated  by Zone 

reference  in  the  Code  of  Federal  _  ,.        ^„ 

Regulations.  See  39  CFR  111.1.  ^'^      '^^ 

All  Others  ..A...... 

List  of  Subjects  in  39  CFR  Partll  1  ' — 

Administrative  practice  and 
procedure.  Postal  Service.  2.2    Piece  Rates 

PART111-IAMENDED]  Per  addressed  piece 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 


Rate 


S0.108 
.118 


Level 


Jl 
J3 
J5 
K1 
K2 
K3 


Regu- 
lar 


S0.078 
.078 
.078 
.041 
.036 
.034 


ZIP+4 
(letter- 
Size) 


0.078 
.074 
.074 


Barcoded 
(letter- 
size) 


S0.078 
.074 
.061 


ZIP+4 
t)arcoded 
(nat-size) 


S0.078 
.063 
.063 


3.0  Special  Nonprofit  Rates 

3.1  Pound  Rates 
Pound  rates  are: 


For  the  nonadvertising  portion- 
$0,109  per  pound  or  fraction. 


3.2    Piece  Rates 
Per  addressed  piece: 


Level 


G  . 
H3 
H5 

11  . 

12  . 

13  . 


Regu- 
lar 


SO.  174 
.131 
.131 
.093 
.091 
.086 


ZIP-H4 
(letter- 
size) 


S0.167 
.127 
.127 


Barcoded 
(letter- 
size) 


SO.  157 
.121 
.114 


ZIP+4 
t>arcoded 
(flat-size) 


S0.151 
.116 
.116 


4.0  Classroom  Rales 

4.1  Pound  Rates 
Pound  rates  are: 


For  the  nonadvertising  portion- 
$0,109  per  pound  or  fraction. 


4.2    Piece  Rates 
Per  addressed  piece: 
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G 

H3 

H5 

II  

12 ^: 

13 


R300    Third-Cla& 
6.0    Special  Bulk 


Third-Class  Letter-Size  Minimum  Per  Piece  Rates— Pieces  0.2085  Lb.  (3.3363  Oz.)  or  Less 


None 

BMC _... 

SCF  

Delivery  Unit 


None  

BMC „ 

SCF  

Delivery  Unit 


Level 


Regu- 
lar 


SO.  174 
.131 
.131 
.093 
.091 
.086 


ZIP+4 
(letter- 
size) 


$0,167 
.127 
.127 


Barcoded 
(letter- 
size) 


SO.  157 
.121 
.114 


ZIP+4 
barcoded 
(flat-size) 


S0.151 
.116 
.116 


Mail. 


Entry  discount 


Nonautomation  rates 


Basic 


S0.116 
.104 
.099 


3/5 


S0.103 
.091 
.086 


Carrier 
route 


$0,079 
.067 
.062 
.057 


Saturation 
W-S 


$0,076 
.064 
.069 
.054 


Entry  discount 


Basic  ZIP+4 


S0.109 

.097 

/.092 


Automation  rates 


3/5Z\PU^ 


S0.099 
.087 
.082 


Basic 
barcoded 


S0.099 
.087 
.082 


■r 


3-Digit 
kjarcoded 


S0.093 
.081 
.076 


5-Digit 
barcoded 


S0.086 
.074 
.069 


A  transmittal  letl  er  making  these 
changes  in  the  Domestic  Mail  Manual 
will  be  published  and  transmitted 
automatically  to  su  wcribers.  Notice  of 
issuance  of  the  transmittal  letter  will  be 
published  in  the  Federal  Register  as 
provided  b>  39  CF^l  111.3. 
Stanley  F.  Mires. 
Chief  Counsel.  Legisk  live. 
IFR  Doc. ,94-15998  Ffed  6-30-94;  8:45  am] 

BILUNG  CODE  7710-12-P 


ENVIRONMENTAL 
AGENCY 


PROTECTION 


40  CFR  Parts  9, 85  86,  and  600 
[FRL-6005-9J 

Short  Test  Emissidn  Regulations  for 
1996  and  Later  Motiel  Year  Light-Duty 
Vehicles  and  Light»Duty  Trucks  and 
Revised  Perfonnar^ce  Warranty 
Regulations,  and  Fusions  to 
Corporate  Averagd  Fuel  Economy 
(CAFE)  Calcula^ons  Pursuant  to  the 
North  American  Free  Trade  Agreement 
ImplementaWi  Act  of  1993;  Correction 


Environmental  Protection 

o  final  regulations. 


AGENCY: 
Agency  (EPA). 
ACTION:  Correction 


summary:  This  document  contains 
corrections  to  two  final  regulations 
which  were  published  Monday. 
November  1. 1993.  and  on  January  6. 
1994.  While  these  regulations  are 
unrelated,  this  action  makes  necessary 
corrections  to  both  in  the  same 
document  for  the  sake  of  exf)€diency. 
The  November  1,  1993,  regulations 
added  new  "short  test"  requirements  to 
previously  existing  regulations  for 
certification.  Selective  Enforcement 
Audit,  and  recall  of  new  gasoline-fueled 
light-duty  vehicles  and  light-duty  trucks 
and  replaced  alfsix  of  the  previously- 
existing  steady-state  performance 
warranty  tests.  The  January  6, 1994, 
regulations  pertained  to  changes  to  the 
Corporate  Average  Fuel  Economy 
calculations  required  by  the  North 
American  Free  Trade  Agreement 
Implementation  Act  of  1993.  Various 
errors  occurred  in  those  two  final  rules, 
relating  to  headings,  paragraph 
references,  omissions,  and  other 
inaccuracies:  this  action  will  correct    • 
those  errors. 

EFFECTIVE  DATE:  July  1. 1994. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Mary  E.  Walsh,  Certification  Division. 
U.S.  Envirorunental  Protection  Agency, 
National  Vehicle  and  Fuel  Emissions 
Laboratory.  2565  Plymouth  Road.  Ann 


Arbor,  MI  481( 
4205. 


5.  Telephone  (313)  668- 


SUPPLEMENTARY  INFORMATION: 
Background 

In  its  Noven^r  1, 1993,  rulemaking 
(58  FR  58382).Vie  Agency  promulgated 
regulations  settihc  forth  new  "short 
test"  standards  ano^procedures,  known 
as  the  Certification  Short  Test,  to  be 
added  to  previously  existing  regulations 
for  certification.  Selective  Enforcement 
Audit,  and  recall  of  new  gasoline-fueled 
light-tluty  vehicles  and  light-duty 
trucks,  effective  beginning  with  the 
1996  model  year.  In  addition,  that  rule 
replaced  all  six  of  the  previously- 
existing  steady-state  test  procedures 
used  in  inspection  and  maintenance 
programs  for  performance  warranty 
purposes.  The  rule  also  contained 
certain  minor  technical  amendments 
concerning  changes  to  quality  control 
checks  and  information  collected  in 
conjunction  with  testing  that  reflect 
changes  that  have  occurred  in  laboratory 
test  program  needs. 

In  its  January  6.  1994,  rulemaking  (59 
FR  677),  the  Agency  promulgated 
changes  to  its  hiel  economy  calculation 
regulations  to  conform  to  changes  in  the 
Motor  Vehicle  Information  &  Cost 
Savings  Act,  15  U.S.C.  2003(b)(2).  made 
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by  section  371  of  the  Nerth  American 
Free  Trade  Agreement  Imptementalion 
Act  of  1903,  Public  Law  103-T82 
(December  8, 19«3). 

Both  Gf  these^  nrtes  contaiiiod 
inadvertent  errors  ia  its  regulatory  text, 
requiring  that  this  action  be  initiated  to 
rectify  them. 

The  Agency  finds  there  is^  good  cause 
to  make  this  correction  effective 
immediately,  because  it  merely  corrects 
minor  teehnical  errors  in  the  originally 
promulgated  rale,  and  does  not  impose 
any  independent  requirements. 

Need  for  Correction 

As  pubfished,  the  final  regulations 
contained  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification.  Corrections  made  in  this 
action  address  those  errors  as  follows: 

Corrections,  made  to  tables  in  §§  9.1 
and '85.2225  clarify  the  proper 
placement  of  elements  In  tables. 

The  headings  for  part  85  and  for 
§§86.708-94  and  86.708-94  vv«re 
incorrectly  given  in  the  November  1. 
1993  rule;  no  changes  to  those  headings 
.  were  intendied.  This  action  restores  the 
original  headings.  ^ 

In  §  85.2233,  the  figure  5,0Qp  is 
revised  to  4.0O0  to  match  changes  made 
in  correcting  amendments  dated 
November  9.  1993  (58  FR  59366lto  the 
November  5,  1992  final  rule  (57  FR 
52950)  upon  which  the  text  in 
§  85.2233(d)  is  based. 

In  §  86.096:-21.  paragraphs  (j)  and  (k) 
identified  six  Certification  Short  Test 
procedures  as  being  described  in 
§86.1439;  at  present,  there  are  only  five 
such  procedures.  The  word  "six"  is 
therefore  deleted  in  both  paragraphs. 

In  §86.116-90.  a  "0"  was  mistakenly 
inserted  in  place  of  a  "4"  rn  the  section 
title.  Since  1994  is  the  initial  year  of 
applicability  intended,  the  suffix  is 
corrected. 

In  §  8&.  1406,  the  reference  to  (fte 
location  of  fuel  specifications 
inadvertently  omitted  §  86.216:  in  this, 
action,  that  section  is  added  to  the 
references. 

Certain  corrections  made  in 
§§86.1430  and  8^.1439  rectify 
erroneous  paragraph  references. 

In  §  86.1430,  text  referring  to  the  first 
chance  portion  of  a  Certification  Short 
Test  is  deleted  because  there  is  no  first 
chance  portion  to  any  Certification 
Short  Test. 

Section  86.r430  indicates  that  more 
information  on  loaded  preconditioning, 
to  be  rua  between  the  speeds  of  30  and 
50  mph,  can  be  found  in  §§  86.1437(c) 
and  86.1438(c).  While  §  86.1438(c)  does 
address  loaded  preconditioning, 
§  86.1437(c)  does  not.  Moreover. 
§86.1438  prescribes  a  minimum  speed 
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by  section  371  of  the  Nerth  American 
Free  Trade  Agreement  Implementalion 
Act  of  1993.  Public  Law  103-182 
(December  8, 1993). 

Both  erf  these^  nrtes  contaiiiod 
inadvertent  errors  in  its  regulatory  text, 
requiring  that  this  action  be  initiated  to 
rectify  them. 

The  Agency  finds  there  is^  good  cause 
to  make  this  correction  effective 
immediately,  because  it  merely  corrects 
minor  technical  errors  in  the  originally 
promulgated  rale,  and  does  not  impose 
any  independent  requirements. 

Need  for  Correction 

As  published,  the  final  regulations 
contained  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification.  Corrections  made  in  this 
action  address  those  errors  as  follows: 

Corrections,  made  to  tables  in  §§  9.1 
and'85v2225  clarify  the  proper 
placement  of  elements  in  tables. 

The  headings  fior  part  85  and  for 
§§86.708-94  and  86.708-94  were 
incorrectly  given  in  the  November  1, 
- 1993  rule;  no  changes  to  those  headings 
were  intended.  This  action  restores  the 
original  headings. 

In  §85.2233,  die  figure  5,0Qp  is 
revised  to  4,000  to  match  changes  made 
in  correcting  amendments  dated 
November  9.  1993  (58  FR  59366l.to  the 
November  5.  1992  final  rule  (57  FR 
52950)  upon  which  the  text  in 
§  85.2233(d)  is  based. 

In  §  86.09&-21,  paragraphs  (j)  and  (k) 
identified  six  Certification  Short  Test 
procedures  as  being  described  in 
§86.1439;  at  present,  there  are  only  five 
such  procedures.  The  word  "six"  is 
therefore  deleted  in.  both  paragraphs. 

In  §86.116-90,  a  "0"  was  mistakenly 
inserted  in  place  of  a  "4"  in  the  section 
title.  Since  1994  is  the  initial  year  of 
applicability  intended,  the  suffix  is 
corrected. 

In  §  8&.1406,  the  reference  to  tfte 
location  of  fuel  specifications 
inadvertently  omitted  §  86.216;  in  this, 
action,  that  section  is  added  to  the 
references. 

Certain  correcjlions  made  in 
§§86.1430  and  8^.1439  rectify 
erroneous  paragraph  references. 

In  §  86.1430.  text  referring  to  the  first 
chance  portion  of  a  Certification  Short 
Test  is  deleted  because  there  is  no  first 
chance  portion  to  any  Certification 
Short  Test. 

•  Section  86.r43tJ  indicates  that  more 
information  on  loaded  preconditioning, 
to  be  rua  between  the  speeds  of  30  and 
50  mph,  can  be  found  in  §§  86.1437(c) 
and  86.143«(c).  While  §  86.1438(c)  does 
address  loaded  preconditioning, 
§  86.1437(c)  does  not.  Moreover, 
§86.1438  prescribes  a  minimum  speed 


of  30  mph  but  neglected  to  give  the 
previously-mentioned  maximum  speed 
of  50  mph.  To  clarify  the  existing 
requirements,  these  inconsistencies  are 
corrected. 

In  §  86.1439.  paragraph  (d)  describes 
the  CST — Loaded  Test,  which  includes 
a  loaded  driving  mode  on  the 
dynamometer.  A  manufacturer  brought 
it  to  EPA's  attention  that  the  point  at 
which  the  gear  is  shifted  into  "drive" 
for  initiating  the  loaded  mode  and  then 
back  into  "neutral"  afterwards  was 
omitted;  appropriate  text  is  added  to 
clarify  the  procedure.  Also  in  this 
section,  paragraph  CO(l)(ii)(A)  was 
mistakenly  published  with  text 
transposed  from  another  paragraph  in 
that  section;  the  correction  restores  the 
intended  test  procedure  indicated  in  the 
NPRM  published  on  January  8,  1993  (58 
FR3380). 

In  §§600.502-81  and  6Q0.511-80. 
inadvertent  errors  that  occurred  in  the 
regulatory  text  that  incorrectly  reference 
other  paragraphs  of  regulatory  te.xt  are 
corrected. 

Correction  of  Publication 

Accordingly,  tlie  publicaUon  on 
November  1,  1993,  and  the  publication 
on  January  6,  1994,  of  the  final 
regulations  which  were  the  subject  of  58 
FR  58382  and  59  FR  677,  respectively, 
are  corrected  as  follows: 

§9.1    (Correetad) 

',     1.  On  page  58400,  in  the  first  column, 
in  §9.1.  the  notation"*  *  *   *   '"is 
added  immediEitely  under  the  heading 
"Control  of  Air  PolltJition  from  New  and 
In-Use  Motor  Vehicles  and  New  and  In- 
Use  Mbtor  Vehicle  Engines; 
Certification  and  Test  Procedures". 

Part  85  (Corrected) 

2.  On  page  58400,  in  the  second 
column,  the  heading  "Control  of  Air 
Pollution  From  Motor  Vehicles  and  New 
and  In-Use  Motor  Vehicle  Engines"  is 
corrected  to  read  "Control  of  Air 
Pollution  From  Motor  Vehicles  3»i 
Motor  Vehjcle  Engines". 

§85.2225    (Corrected) 

3.  On  page  58413.  in  §  85^2225.  ^ 
paragraph  (c)(1),  in  dit  table  at  the 
bottom  of  the  pagp.  in  the  first  column, 
in  line  one.  the  words  "HC.  ppm"  is 
corrected  to  read  "HC,  as  hexane".  and 
on  the  second  line,  the  words  "as 
hexane"  are  deleted. 

§  85.2233    (Corrected) 

4.  On  page  58415.  in  the  second 
column,  in  §  85.2233,  paragraph  (d),  in 
lines  four  and  six.  the  figure  "5,060"  is 
corrected  twice- to  read  "4.000  ". 


§86.096-21    fOotmete^ 

5.  On  page  58417.  In  the  third 
column,  in  §  86.096-21,  paragraph  (j),  in 
line  four,  and  in  para^ph  (k).  in  line 
four,  the  word  "six"  is  removed. 

§86.116-80    (Corrected) 

6.  On  page  58422,  in  the  first  colunm. 
in  instruction  41  and  in  the  section 
heading,  "§86.116-90"  iscorret.led  to 
read  "§86.116-94". 

§86.708-94    (Corrected) 

7.  On  page  58424,  in  the  second 
column,  in  §  86.708-94,  in  the  second 
line  of  the  heading,  the  words  "light 
duty"  are  corrected  to  read  "light-duty". 

§86.706-96    (Corrected) 

8.  On  page  58424.  in  the  third 
column,  in  §86.708-98,  in  the  second 
line  of  the  heading,  the  words  "light 
duty"  are  corrected  to  read  "light-duty". 

§  86.1404    (Corrected) 

9.  On  page  58427.  in  the  second 
column,  in  §86.1400;  paragraph  (b),  in 
line  three,  the  words  "  §§86.113  and 
86.1413"  are  corrected  to  read 
"§86.113,  86.213.  and  86.1413". 

§86.1430    (Corrected) 

10.  On  page  58432,  in  the  third 
column,  in  §86.1430,  paragraph 
(a)(7)(ii),  in  lines  two  and  three,  the 
words  "the  first  chance  test  of  are 
removed. 

1 1.  On  page  58435,  in  the  first 
column,  in  §86.1430,  paragraph 
(c)(3)(ii).  in  Line  five,  the  words  "in 
§  86.1438"  are  corrected  to  read  "in 
§§86. 1438  and  86.1439". 

§86.1437    (Corrected) 

12.  On  page  58436.  in  the  first 
column,  in  §86.1437.  paragraph  (c),  in 
line  four,  the  words  "or.  optiopiaily,  the 
vehicle  will  undergo  loaded  operation 
for  a  minimiim  of  30  seconds  between 
the  speeds  of  30  and  50  mph  (48  to  80 
kph)"  are  added  to  the  end  of  the  first 
sentence,  and  in  lines  seven  and  ten.  the 
words  "or  speed"  are  added  before  die 
word  "range". 

§86.1438    (Corrected) 

13.  On  page  58437.  in  the  second 
column,  in  §86.1438,  paragraph  (c).  in 
lines  seven  and  eight,  the  words  "at  a 
minimum  speed  of  30  mph  (48  kph)" 
are  replaced  by  the  words  "between  the 
speeds  of  30  and  50  mph  (48  to  80 
kph)". 

§86.1439    (Corrected) 

14.  On  page  58439,  in  the  first 
column,  in  §86. 1-439.  para^^ph  (d).  in 
line  six.  the  phrase  ",  and  t^e  gear 
selector  is  in  'drive'  for  automatic 
transmissions,  or  in  second  gear  (or 
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third  gear  if  more 
manual  transmissions 
the  words  "are  met 


a]^prQpriate)  for 
is  added  after 


15.  On  page  5843< 
column,  in  §86.143(1 
(d)(l](i),  in  line  twei  ve 
"(d)(l}(iii)  (A)  thNk^  {] 
corrected  to  read  "(c ) 

16.  On  page  5843< , 
column,  in  §86.143< 
(dKl)(ii)(B).inIine 
mode  is  terminafed 
read  "the  test  is  tenrfina 


t  vo 


in  the  first 
paragraph 
the  phrase  "and 
'park'  or  'neutral' 

has  reached 
the  reference 
to  read 


17.  On  page  58439 
column,  in  §86.143£, 
(d)(2)(i),  in  line  thret 
the  gear  selector  is  ir 
is  added  after  the  wcp-ds 
zero',  and  in  line  six 
■■(d)(2)(iii)"  is  corrected 
■'(d)(2)(ii)". 

18.  On  page  58439  in  the  third 
column,  in  §86.1439  paragraph 
(f)(l)(ii)(A)  is  corrected  to  read  as 
follows: 

§  86.1439    Certiricatiofj  short  test  emission 
test  procedures — EPA. 

•         •  ,       »         • 

(0*  *  * 

(i)*    *    • 
(ii)'   *   • 

(A)  The  vehicle 
mode  and  the  mode  i 
elapsed  lime  of  90  se4onds 
any  measured  values 
equal  to  the  applicab 
standards  as  describe  1 


pa;  ses 


§600.502^1    (Correct4d} 

19.  In  the  Federal 
on  January  6. 1994,  or 
third  column,  in  §60( 
paragraph  (a)(l)(iii 
three,  the  reference  " 
this  section"  is  corret 
"§60«J.511-80(b)(3)  •, 


R« 


§600.51 1-«6    (Correct 

20.  In  the  Federal 
on  January  6,  1994.  on 
first  column,  in  §600 
(aid),  in  line  teji,  the 
••§600.511-80(b)(3J" 
■  paragraph  {b)(3)  of 

Dated:  June  24.  1994. 
Carol  M.  Browner. 
Administrator.       ^ 
IFR  Df)C.  94-15981  Filed 

e:LLMG  COCE  6560-SO-M 


th 


in  the  first 

paragraph 

the  words 
h  (C)"  are 
)(l)tii)  (A)  and  (B)". 

in  the  first 
,  paragraph 

the  words  "the 
are  corrected  to 
t%d". 


the  high-speed 
terminated  at  an 

(mt=90)if 
ire  less  than  or 
short  test 
in  §  86.1438(d). 


R  igister  published 
pige  678.  in  the 
.502-81, 
lines  two  and 
daragraph  fb)(3)  of 
ed  to  read 


ei) 


ister  publi.=.hed 
page  679,  ir.  the 

11-80,  paragraph 
?ference 

corrected  to  read 
is  section". 
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40  CFR  Part  52 

(OR-11-1 -6527a;  FRL-4891-9] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Oregon 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 


SUMMARY:  Environmental  Protection 
Agency  (EPA)  is  approving  a  revision  to 
the  state  implementation  plan  (SIP) 
submitted  by  the  State  of  Oregon  for  the 
purpose  of  bringing  about  the- 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQS)  for 
.    particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PM-10).  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  certain  Federal 
requirements  for  an  approvable 
moderate  nonattainment  area  PM-10 
SIP  for  La  Grande,  Oregon. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  August  30, 1994  unless 
adverse  or  critical  comments  are 
received  by  August  1,  1994.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  addre.ssed  to:  Montel  Livingston, 
EPA,  1200  Sixth  Avenue,  AT-082. 
Seattle.  VVA  98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center.  401  M 
Street,  SW.  Washington.  DC  20460. 
Copies  of  the  State's  request  and  other 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  EPA,  1200  Sixth 
Avenue.  Seattle,  WA  98101,  and  the 
State  of  Oregon  Department  of 
Environmental  Quality,  811  SW.,  Sixth 
Avenue,  Portland,  OR  97201-1390. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Fry,  Air  and  Radiation  Branch 
(AT-082).  EPA,  1200  Sixth  Avenue, 
Seattle,  VVA  98101  (206)  553-2575. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Union  County,  La  Grande. 
Oregon,  Urban  Gro>\lh  Boundary  (UGB), 
was  designated  nonattainment  for  PM- 
10  and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a)  of  the 
Clean  Air  Act  (CAA),  upon  enactment  of 
the  Clean  Air  Act  Amendments  (CAAA)  " 
of  1990  >  (see  56  FR  56694  (November 


'  The  1990  Amendments  lo  She  Clean  Ait  Act 
made  significanlchangesto  the  Art.  See  Pub  L  No 
101-549.  104  Sidl  2399.  R.ferentes  herein  i:e  lo 


6.  1991)  and  40  CFR  §  81.338);  The  air  ' 
quality  planning  requirements  for 
moderate  PM-10  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  Title 
I  of  the  Act.2  EPA  has  issued  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIP's  and  SIP  revisions  submitted  under 
Title  I  of  the  Act,  including  those  State 
■    submittals  containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16. 
1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  Title  I  advanced 
in  this  proposal  and  the  supporting 
rationale.  In  this  rulemaking  action  on 
the  State  of  Oregon's  moderate  PM-10 
SIP  for  the  La  Grande  nonattainment 
area,  EPA  is  proposing  to  apply  its 
interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 
Additional  information  supporting 
EPA's  action  on  this  particular  area  is 
available  for  inspection  at  the  address 
indicated  above.  EPA  will  consider  any 
timely  submitted  comments  before 
taking  final  action  on  this  proposal. 

Those  States  containing  initial 
moderate  PM-10  nonattainment  areas 
(those  areas  designated  nonattainment 
under  section  107(d)(4)(B))  were 
required  to  submit,  among  other  things, 
the  following  provisions  by  November 
15.1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10,1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31. 1994,  or  a-demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  by 
December  31,  1994:  and 


the  Clean  Aii  Act,  as  amended  ("the  Acl").  Thn 
Cican  Air  .Act  is  codified,  as  amended,  in  the  LIS 
Code  at  42  U.S.C  sections  7401,  rt  spq. 

'  Subpart  1  contains  provisions  applicable  lo 
na.iatlalnm$nt  areas  generally  and  subpart  4 
contains  provisions  specifically  appli..abie  to  PM- 
10  nonattainment  areas.  At  times,  .swhpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  !o 
clarify  the  relationship  among  these  provirinnj--  ir 
the  "General  Preamble"  s-d.  as  appropriate,  in 
today  s  notice  and  supptc;  :i.'-;g  information. 
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J  4.  Provisions  to  assure  that  the  control 
[quirements  applicable  to  major 

itionary  sources  of  PM-10  also  apply 

major  stationary  sources  of  PM-10 

Bcursors  except  where  the 
(dministrator  determines  that  such 
jurces  do  not  contributB  significantly 
I  PM-10  levels  wfrich  exceed  the 
[AAQS  in  the  area  see  sections  172(c). 
38.  and  189  of  the  Act). 

Additional  provisions  are  due  at  a 
Jter  date.  States  with  initial  moderate 

-10  nonattainment  areas  were 
[quired  to  submit  a  permit  program  for 
|e  construction  and  operation  of  new 
id  modified  major  stationary  sources 
'  PM-10  by  June  30,  1992  (see  section 
i9(a)).  Such  States  also  were  required 

submit  contingency  measures  by' 
[ovember  15, 1993,  which  become 
JFfective  without  further  action  by  the 
tate  or  EPA,  upon  a  determination  by 
"'A  that  the  area  has  failed  to  achieve 
or  to  attain  the  PM-10  NAAQS  by 
le  applicable  statutory  deadline  (see 
Action  172(c)^^)  and  57  FR  13543- 
3544). 

|.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
ovisioQ6  governing  EPA's  review  of 

submittals  (see  57  FR  13565-13566). 
this  action..  EPA  is  granting  approval 
the  plan  revision  submitted  to  EPA 
November  15. 1991.  EPA  has 
termined  that  the  submittal  meets  all 
t^e  applicable  requirements  of  the 
ct  due  on  November  15,  1991,  with 
spect  to  moderate  area  PM-10 
bmittals.  In  addition,  as  described  in 
rts  II.7  and  IL5  below,  EPA  is 
proving  the  SIP  revision  submitted  on 
ovembet  15,  19ftl,as  meeting  the 

uirement  for  contingency  measures 
r  the  La  Craode,  Oregon  moderate 

-10  nonattaitiment  area  and  is 
anting  the  exclusion  from  PM-10 
ntrol  requirements  authorized  under 
ction  18»(e)  of  the  Act. 

[nalysis  of  State  Submission 

Procedural  Background 

I  The  Act  requires.  States  to  observe 
jrtain  procedural  requirements  in 
sveloping  implementation  plans  and 
an  revisions  for  submission  to  EPA. 
:tion  110(a)(z)  of  the  Act  provides 
liat  each  implementation  plan 
jbmitted  by  a  State  must  be  adopted 
"ter  reasonable  notice  and  public 
learing.'  Section  110(J)  of  the  Act 
|milarly  provides  that  each  revision  to 
implementatron  plan  submitted  by  a 
Itate  under  the  Act  rmist  be  adopted  by 

J  'Also  Section  177(c1(7)  of  the  Act  requires  that 
Ian  provisions  for  nonattainment  areas  meet  ihe 
pplicable  provisions  of  sfK;tion  110(a)(2). 
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J  4.  Provisions  to  assure  ti^at  the  control 
[quirements  applicable  to  major 

jtionary  sources  of  PM-IG  also  apply 

major  stationary  sources  of  PM-10 

Bcursors  eseeept  where  the 
Idministrator  determines  that  such 
jurces  do  not  contribute  significantly 

PM-10  levels  which  exceed  the 
[AAQS  in  the  area  see  sections  172(c), 
iS.and  189  of  the  Act). 

Additional  provisions  are  due  at  a 
\Xer  date.  States  with  initial  moderate 

1-10  nonattainment  areas  were 
Iqiiired  to  submit  a  permit  program  for 
|e  construction  and  operation  of  new 
id  modified  major  stationary  sources 
"PM-10  by  June  30.  1992  (see  section 
i9(a)).  Such  States  also  were  required 

submit  contingency  measures  by' 
lovember  15,  1993,  which  become 
[Ffective  without  further  action  by  the 
tate  or  EPA,  upon  a  determination  by 
"'A  that  the  area  has  failed  to  achieve 
or  to  attain  the  PM-10  NAAQS  by 
le  applicable  statiitory  deadline  (see 
Mion  172(c)(9l  and  57  FR  13543- 
3544). 

This  Action 

Section  llOfk)  of  the  Act  sets  out 
|rovisioQS  governing  EPA's  review  of 
submittals  (see  57  FR  13565-13^566). 
this  action,.  EPA  is  granting  approval 
'  the  plan  revision  submitted  to  EPA 
.November  15. 1991.  EPA  has 
stermined  that  the  submittal  meets  all 
the  applicable  requirements  of  the 
let  due  on  November  15,  1991,  with 
)spect  to  moderate  area  PM-10 
jbmittals.  hi  addition,  as  described  in 
irts  IL7  and  IL5  below,  EPA  is 
jproving  the  SIP  revision  submitted  on 
tovembet  15.  19ftl,as  meeting  the 
pquirement  for  contingency  measuxes 
ar  the  La  Craade.  Oregon  moderate 

1-10  nonattaiximent  area  and  is 
ranting  the  exclusion  from  PM-10 
introl  requirements  authorized  under 
Bction  18»(e)  of  the  Act. 

[nalysis  of  State  Submission 

Procedural  Background 

The  Act  requires  States  to  observe 
srtain  procedural  requirements  in 
Bveloping  implementation  plans  and 
revLsions  for  submission  to  EPA. 
:tion  110(a)(z)  of  the  Act  provides 
bat  each  implementation  plan 
jbmitted  by  a  State  must  be  adopted 
fter  reasonable  notice  and  public 
[earing.'  Section  IIO(J)  of  the  Act 
iniilarly  provides  that  each  revision  to 
implementation  plan  submitted  by  a 
Itate  under  the  Act  rmist  be  adopted  by 

'Also  Seerton  I72tc)(7)  of  the  Act  requires  tha« 
Ian  provisions  for  nonsttainment  areas  meet  ihe 
pplicable  provisions  of  section  110(a)(2). 


such  State  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  farther  EPA  review  and  action 
(see  section  1 10(k)(l)  and  57  FR  13565). 
EPA's  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CfR  part  51. 
appendix  V.  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission. 

The  City  of  La  Grande  held  public 
hearings  on  the  La  Grande  PM-10  plan 
on  July  17  and  August  1.  1991  and 
adopted  the  plan  on  August  7. 1991. 
The  State  of  Oregon  subsequently  held 
public  hearings  on  the  La  Grande  PM- 
10  SIP  on  October  1. 1991  in  La  Grande 
and  Portland,  Oregon,  and  after  the  plan 
was  modified  in  response  to  public 
comments,  the  control  strategy  was 
adopted  November  8,  1991.  The 
modified  plan  was  submitted  to  EPA  on 
November  15,  1991  as  a  proposed 
revision  to  the  SIP. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordan-c  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V.  A  letter  dated 
April  27. 1992  was  forwarded  to  the 
Director  of  the  Oregon  Department  of 
Environmental  Quality  (ODEQ) 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process.  In  this  action  EPA 
approves  the  State  of  Oregon's  PM-10 
SIP  submittal  for  the  La  Grande  PM-10 
nonattainment  area  and  invites  puhlic 
comment  on  the  action. 


2.  Accurate  Emissions  Inventory 

Section  172(eK3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  3hou4d  also  include  a 
comprehensive,  accurate,  and  current  * 
inventory  of  allbwable  emissions  in  the 
area.  Because  the  submission  of  such 
inventories  are  necessary  to  an  area's 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventories  must  be  received  with  the 
attainment/nonattainment 
demonstration  submission  (see  57  FR 
13539):. 

The  base  year  emission  inventory 
(198*y)  developed  for  the  La  Grande  UGB 


identified  the  major  sources  of  PM-10 
concentrations  during  24-hour  worst 
case  winter  periods  as  residential  wood 
combustion  («0%).  fnoitive  dust  (31%!. 
industrial  emissions  (5%)  and  other 
sources,  including  but  not  limrted  to. 
transportation,  and  commercial  «;pace 
heating  (4%).  Annual  emissions  for 
1986  were  residential  wood  combustion 
(48%).  fugitive  dust  (36%).  industrial 
emissions  (10%)..  transportation  (5%) 
and  other  sources  (1%). 

EPA  is  approving  the  emissions 
inventory  because  it  generally  appears 
to  be  accurate,  comprehensive  and 
current,  and  provides  a  sufficient  basis 
for  determining  the  adequacy  of  the 
attainment  demonstration  for  this. area 
consistent  with  the  requirements  of 
sections  172(c)(3)  and  110(a)(2)(K)  of  the 
Clean  Air  Act.*  For  further  details  see 
the  Technical  Support  Document  (T§D). 

3.  RACM  (Including  RACT] 

As  noted,  the  initial  moderate  PM-IO 
nonattaiiunent  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  Implemented  no 
later  than  December  10. 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA's  interpretation  of  the 
RACM  (including  RACT)  requirement 
(see  57  FR  13S39-13.545  and  13560- 
13561). 

Attainment  of  the  24-hour  and  annual 
standards  is  based  on  five  main  control 
strategies  designed  to  reduce 
woodsmoke,  fugitive  dust  and  industrial 
point  source  emissions.  The  available 
control  measures  to  be  implemented  in 
the  La  Grande  nonattainment  area 
include  the  following: 

a.  Voluntary  Wood  Ckimbustion 
Curtailment  Program 

The  City  of  La  Grande  administers  the 
voluntary  wood  combustion  curtailment 
program.  The  City  Planning  Department 
makes  the  daily  advisory  calls,  conducts 
compliance  sur\'eys,  and  the  La  Grande 
Air  Quality  Advisory  Committee 
(LGAQAC)  operates  an  extensive  public 
education  program  in  conjunction  with 
the  ODEQ. 

The  voluntary  curtailment  program 
for  the  La  Grande  nonattainment  area 
includes  a  puWic  education  program 
that  describes  the  need  for  the  public's 
cooperation,  the  health,  safety,  energy, 
economic  benefits  to  individuals  and 


♦Thfi  EPA  issued  guidance  on  PM-10  onii.ssions 
invemories  prior  to  the  enactment  of  ttie  Clean  Air 
Act  Amendments  in  the  form  of  the  1987  PM-lff 
SIP  Development  Guidelina.  The  guidance  provided 
in  this  document  appears  to  be  consistent  with  the 
amended  Act:  therefore.  EPA  may  continue  to  reiy 
on  this  guidance.  See  section  W3  of  the  Act. 
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the  commu  lity,  and  steps  individuals 
can  take  to  lelp  reduce  emissions. 

Key  elerr  ents  of  the  voluntary 
curtailmen  program  and  public 
informatioi  i  program  include:  home  ^ 
wealheriza  ion,  firewood  seasoning, 
cleaner  bui  ling  practices,  proper  stove 
installation  and  sizing,  maintenance  of 
woodbumi  ig  systems  and  curtailment 
of  woodbui  ning  during  poor  ventilation 
episodes. 

Woodbui  ning  advisories  are  made 
and  issued  daily  by  10:15  a.m.  from 
November     through  Ma^  1.  An 
empirical  f  innuta  (based  "oh  the 
previous  fi  -nmjr  ODEQ  nej^helometer 
readings  an  d  tnb  last  3  hours  of 
meteorolog  cal  conditions)  is  used  to 
predict  the  present  day's  PM-10  level. 
The  predict  id  PM-10  level  determines 
the  green/y  >llow/red  advisory  day 
status  (desc  ribed  below).  The  advisory 
is  provided  daily  on  a  telephone 
answering  i  lachine.  The  advisory  is  also 
printed  in  t  le  local  daily  newspaper, 
and  aired  b  i  the  local  radio  stations  and 
cable  televi  lion  channel.  Also,  in  many 
cases,  the  a  Ivisory  is  made  part  of  the 
weather  for  scast  on  the  local  news. 

VVoodbur  ling  curtailment  advisories 
are  issued  a  I  three  levels:  (1)  A  green 
advisory  is  nade  when  the  ambient 
concentrati  )n  is  expected  to  be  50  pg/ 
m-'  or  less,  i  2)  a  yellow  advisory  is  made 
when  the  cdncentration  is  expected  to 
be  greater  \  an  50  jig/m^  but  less  than 
or  equal  to  '  15  jig/m-^,  (3)  a  red  advisory 
'  is  made  wh  m  the  ambient 
concentratii  m  is  expected  to  be  greater 
than  95  ng/i  n-'. 

A  green  a  ivisory  allows  for  wood 
burning  in  <  toves  and  fireplaces,  but 
these  fires  s  louid  be  fueled  with  dry, 
well-season  ?d  wood.  It  is  also  requested 
that  citizen:  build  small,  hot  fires  and 
do  not  dam  )er  down  their  stoves  during 
a  green  adv  sory.  During  a  yellow 
advisory  all  residents,  except  those 
persons  usii  ig  v/ood  as  a  sole  source  of 
heat,  wood  )ellet  stoves  and  ODEQ  or 
EPA  certifie  d  woodstoves,  are  asked  to 
curtail  woo(  burning  for  the  next  24 
hours  and  o  Jtdoor  burning  is  banned. 
During  a  re<  advisory  all  residents, 
except  thos(  using  wood  as  a  sole 
source  of  he  at  or  tl.  ose  using  pellet 
stoves,  are  a  sked  to  curtail  wood 
burning  for  iie  next  24  hours  and 
outdoor  bur  ling  is  banned. 

CompUance  with  the  advisories  is 
determined  through  day  and  nighttime 
surveys  of  v  oodbuming  activity  during 
green,  yello  v  and  red  curtailment 
periods.  GnE  en  days  are  surveyed  to 
determine  a  base  from  which  to  judge 
compliance  with  a  curtailment  call.  Data 
from  the  surveys  are  used  to  direct  the 
public  educ  ition  program,  evaluate 
progress  tov  ard  achieving  program 


goals  and  evaluate  trends  in  PM-10 
concentrations. 

ODEQ  requests  a  30  percent  emission 
reduction  credit  for  its  voluntary 
curtailment  program  in  the  La  Grande 
UGB  during  24-hour  worst  case  periods. 
The  30  percent  credit  is  greater  than  the 
10  percent  generally  suggested  by  EPA. 
The  recommended  10  percent  credit  is 
viewed  by  EPA  as  a  "starting  point  in 
assessing  the  effectiveness  of  residential 
wood  combustion  control  programs". 
However,  final  judgment  of  the  amount 
of  credit  to  be  granted  is  determined  by 
EPA's  regional  offices  based  on  the 
program  features  outlined  in  EPA's 
Guidance  Document  for  Pesidential 
Wood  Combustion  Emission  Control 
Measures.  When  data  are  available, 
credit  higher  than  10  percent  may  be 
granted  based  on  the  program's 
effectiveness. 

Ehiring  the  1992/1993  wood  heating 
season.  La  Grande  conducted 
compliance  surveys  in  the  voluntary 
curtailment  area  during  green,  yellow 
and  red  advisories.  The  results  of  these 
surveys  indicate  that  7  percent  and  54 
percent  of  the  woodbumers  comply  on 
yellow  and  red  advisory  days, 
respectively.  The  observed  54  percent 
compliance  rate  on  red  advisory  days 
easily  exceeds  the  30  percent 
compliance  rate  that  the  ODEQ  is 
claiming  for  La  Grande.  Based  on  these 
results  and  EPA's  review  of  the 
remaining  curtailment  program 
elements,  also  considering  public 
education  and  La  Grande's  and  ODEQ's 
experience  in  managing  curtailment 
programs,  EPA  accepts  the  30  p)ercent 
credit  claimed  for  this  control  measure. 
Further  description  of  this  program  and 
justification  for  this  action  is  set  out  in*^ 
the  TSD. 

b.  Woodstove  Certification 

In  1983,  the  Oregon  Legislature 
directed  ODEQ  to  require  that  all  new 
woodstoves  sold  in  the  state  be  certified 
through  laboratory  testing.  As  a  result, 
stoves  sold  after  July  1986  were  required 
to  emit  particles  at  a  rate  of  50  percent 
less  than  conventional  woodstoves. 
After  July  1988,  new  woodstoves  were 
required  to  emit  70  percent  less  than 
conventional  woodstoves. 

The  Oregon  Environmental  Quality 
Commission  adopted  on  March  2, 1990, 
and  submitted  to  EPA  on  March  15, 
1990,  revisions  to-Qregon's  Woodstove 
Certification  Program  making  it      *^ 
consistent  with  EPA's  New  Source 
Performance  Standards  (NSPS)  for 
Residential  Wood  Heaters,  in  40  CFR 
part  60,  subpart  AAA.  Currently,  ail 
woodstoves  sold  in  the  State  of  Oregon 
must  be  both  ODEQ  and  EPA  certified. 
This  SIP  revision  was  approved  by  EPA 


as  part  of  the  Oregon  SIP  on  June  8. 
1992  (57  FR  24373). 

ODEQ  estimates  that  the  woodstove 
certification  program  will  provide  a  24 
percent  credit  against  baseline  1986 
woodstove  emissions  by  1994.-^  Oregon 
has  historically  pursued  an  aggressive 
woodstove  certification  program. 
Oregon  was  the  first  state  in  the  nation 
to  adopt,  implement  and  enforce  a 
program  of  this  type  (1984).  EPA 
promulgated  the  NSPS  on  February  26, 
1988,  modeled,  in  significant  part,  after  | 
Oregon's  program. 

The  projected  emission  reductions,  inl 
conjunction  with  a  statewide  ban  (OAR  [ 
340-34-010)  on  the  sale  of  used 
uncertified  stoves,  a  ban  on  the 
installation  of  used  uncertified  stoves, 
and  Oregon's  model  woodstove 
certification  program  supports  EPA's 
acceptance  of  Oregon's  woodstove 
certification  credit  claim. 

c.  Woodstove  Replacement  and 
Weatherization  Programs 

ODEQ  requests  a  2  percent  credit  on 
a  24-hour  basis  for  the  $325,000 
woodstove  replacement  and 
weatherization  program.  This  State  of 
Oregon  Community  Block  Grant  was 
available  to  low  and  moderate  income 
residents. 

As  of  September  1993,  53  uncertified 
woodstoves  have  been  removed  from 
residential  dwellings  due  to  the 
program.  These  uncertified  woodstoves  | 
were  replaced  with  37  natural  gas 
furnaces,  12  phase  11  certified 
woodstoves  and  4  pellet  stoves. 
According  to  EPA  calculations,  the 
elimination  of  these  53  uncertified 
woodstoves  equals  a  2  percent  credit 
(when  compared  against  the  2,270 
homes  utilizing  uncertified  woodstoves! 
in  base  year  1986;  and  using  99  percental 
90  percent  and  70  percent  emission 
reduction  credits  for  replacing 
uncertified  woodstoves  with  natural  gas 
furnaces,  pellet  stoves  and  phase  II 
certified  woodstoves,  respectively). 
Therefore,  even  without  the  home 
weatherization  that  also  was  done,  the 
2  percent  credit  achieved  equals  the  2 
percent  credit  claimed  by  ODEQ  for  the  ] 
program.  Because  of  the  demonstrated 
success  of  this  program.  EPA  accepts  th« 
2  percent  credit  requested  by^he  ODEQ.| 
Farther  description  of  the  program  and 
u^tification  for  EPA's  action  is  set  out 
In  the  TSD. 


'  This  estimate  uses  a  1986  baseline  inventory 
and  assumes  or  relies  on:  (1)  a  1%  annual  grow-h 
in  firewood  consumed  by  woodstoves,  (2)  a  2% 
annual  decline  In  Tirewood  consumed  by  fireplaces 
(3)  a  useful  stove  life  of  20  years,  and  (4)  the  fact 
that  the  typical  certified  woodstove  and  pelletslove 
emits  50%  and  90%  less,  respectively,  than  a 
conventional  stove.  EPA  believes  this  is  an  ace  urn 
portrayal  of  the  situation  in  La  Grande. 
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d.  Industrial  Controls 

On  November  8, 1991,  the  Oregon 
Environmental  Quality  Commission 
adopted  changes  to  its  Industrial  Rules 
(OAR  340-30-200  to  230)  for  La  Grande. 
EPA  published  a  Final  Rulemaking  on 
February  23,  1993  (58  FR  10972)  with 
an  April  26, 1993  effective  date,  which 
detailed  its  approval  of  these 
regulations.  These  industrial  rules 
impose  new  emission  limits  for  existing 
wood-waste  boilers  (heating-input 
capacity  of  greater  than  35  million  BTU/ 
Hr),  wood  particle  dryers  at 
particleboard  plants,  ajr  conveying 
systems  and  fugitive  emissions  (for  any 
large  sawmill,  plywood  mill,  veneer 
manufacturing  plant,  particleboard 
plant,  hardboard  plant  or  charcoal 
manufacturing  plant  that  is  located  in 
the  La  Grande  Urban  Growth  Area). 
Because  of  the  current  PM-10  source 
mix  in  the  area,  only  the  wood-waste 
boiler  and  fugitive  control  plan 
requirements  are  presently  being 
implemented  in  the  La  Grande  PM-10 
nonattainment  area. 

-The  overall  reduction  in  area-wide 
industrial  PM-10  emissions,  due  to  the 
implementation  of  the  new  industrial 
rules  and  replacement  of  11  wood- waste 
boilers  with  three  significantly  cleaner 
natural  gas-fired  boilers,  between  1986 
and  1994  is  conservatively  projected  to 
be  30  percent. 

Based  on  EPA's  interpretation  of  the 
RACT  requirement,  as  set  out  in  the 
General  Preamble  and  the  April  2, 1991, 
memorandum  entitled  "PM-10 
Moderate  Area  SIP  Guidance:  Final  Staff 
Work  Product,"  EPA  has  determined 
that  the  industrial  source  control 
measures  satisfy  the  RACT  requirement 
for  stationary  sources  in  the  La  Grande 
moderate  PM-10  nonattainment  area. 

EPA  believes  that  the  emission  limits 
imposed  on  the  board  products 
industries,  supported  by  their 
enforceability,  will  achieve  the 
estimated  industrial  source  emission 
reductions  of  30  percent.  Therefore, 
EPA  accepts  the  30  percent  credit 
requested  by  ODEQ.  For  further  details 
the  reader  is  referred  to  the  Technical 
Support  Document  (TSD)  corresponding 
with  this  action,  which  is  available  at 
the  address  indicated  above. 

e.  Winter  Road  Sanding  Control 
Program 

Winter  road  sanding  has  been  shown 
to  adversely  affect  PM-10  levels 
throughout  the  western  United  States, 
including  La  Grande,  in  areas  that 
experience  measurable  snowfall.  The 
silt-laden,  friable  sand  is  placed  on 
roads  by  local  and  state  highway 
departments  to  provide  vehicles  with 
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with  this  action,  which  is  available  at 
the  address  indicated  above. 

e.  Winter  Road  Sanding  Control 
Program 

Winter  road  sanding  has  been  shown 
to  adversely  affect  PM-10  levels 
throughout  the  western  United  States, 
including  La  Grande,  in  areas  that 
experience  measurable  snowfall.  The 
silt-laden,  friable  sand  is  placed  on 
roads  by  local  and  state  highway 
departments  to  provide  vehicles  with 


better  traction  on  snow  and  ice. 
However,  once  the  snow  has  melted  and 
the  roads  have  dried  out,  the  remaining 
dry,  silty  road  sand  is  easily 
resuspended  by  moving  vehicular 
traffic. 

The  La  Grande  emission  inventory 
identifies  road  sanding  dust  as  a  14 
percent  contributor  to  worst  case  day 
PM-10  levels  in  both  base  year  1986 
and  attainment  year  1994,  without 
control  strategies.  To  address  the  winter 
road  sanding  problem  the  City  of  La 
Grande  obtained  a  written  commitment, 
in  a  letter  dated  October  28, 1991,  from 
the  Oregon  Department  of 
Transportation  (ODOT)  to  reduce 
sanding  application  rates  and  to  cleanup 
sanding  materials  from  roadways  as 
soon  as  practically  possible. 

ODOT  and  ODEQ  project  a  30  percent 
(436  lbs/day)  reduction  in  PM-10  will 
be  accomplished  on  worst  case  days  in 
1994,  due  to  the  winter  road  sanding 
control  program.  This  emission 
reduction  value  was  determined  from 
OEXDT's  projection  that  the  new 
application  rates  and  cleanup  policies 
alone  will  reduce  the  amount  of  fugitive 
dust  from  sanding  by  36  percent.  ODEQ 
then  determined  that  84  percent  of  the 
PM-10  produced  as  the  result  of  road 
sanding  was  created  on  ODOT  roads. 
Therefore.  84  percent  of  36  percent  is 
the  30  percent  emission  reduction  value 
credited  to  the  winter  road  sanding 
program. 

In  addition  to  the  aforementioned 
commitments,  the  ODOT  began  utilizing 
road  sand  with  a  lower  silt  content  in 
November  1991;  thus,  this  road  material 
is  less  likely  to  become  airborne  as  PM- 
10.  However,  the  ODEQ  did  not  take 
emission  reduction  credit  for  this 
measure.  Therefore,  EPA  approves  the 
utilization  of  this  cleaner  sanding 
material  as  a  SIP  strengthening  measure. 

There  are  a  number  of  fugitive  dust 
control  measures  that  the  City  of  La 
Grande  and  State  of  Oregon  require  in 
the  La  Grande  PM-10  nonattairunent 
area.  The  measures  include:  paving/ 
stabilizing  access  streets  to  industrial  or 
commercial  sites;  cleaning  and  securing 
construction  vehicle  loads  to  prevent 
trackout;  requiring  haul  trucks  to  be 
covered;  utilization  of  dust  suppressants 
to  control  PM-10  emissions  from  haul 
roads  greater  than  50  feet  in  length; 
paving  or  chemically  stabilizing 
unpaved  roads;  paving  all  off-street 
parking  areas,  including  driveways  and 
truck  loading  areas;  stabilizing  material 
storage  piles  through  use  of  dust 
palliatives,  water,  compacting  or  other 
methods;  and  prohibiting  the 
disturbance  or  removal  of  soil  cover 
from  any  area  larger  than  5,000  sq.  ft. 
(unless  a  dust  control  plan  has  been 


approved  by  the  City).  Nonetheless 
ODEQ  declined  to  take  credit  for  these 
fugitive  dust  control  measures  because 
the  emissions  were  difficult  to  inventory 
and  these  reductions  were  also 
unnecessary  to  demonstrate  attainment 
of  the  PM-10  standard.  Instead  these 
measures  strengthen  the  SIP  and  help 
further  assure  that  these  fuguive  dust 
sources  will  not  contribute  to  a  future 
exceedance  of  the  PM-10  NAAQS. 

EPA  has  determined  that  the  existing 
ordinances,  programs,  and  regulations 
either  submitted  with  the  La  Grande 
PM-10  SIP  submission  or  else  currently 
contained  in  the  federally  approved 
Oregon  SIP  meet  the  RACM 
requirement.  EPA  also  accepts  ODEQ's 
projection  that  the  road  sanding 
measures  will  reduce  PM-10  emissions 
from  winter  road  sanding  by  30  percent. 
The  lower  silt  content  sand,  in 
conjunction  with  the  other  fugitive  dust 
control  measures,  will  also  help  ensure 
that  sanding  and  other  fugitive  dust 
sources  will  be  adequately  controlled. 
While  the  SIP  is  not  relying  on  these 
strategies  to  attain  the  PM-10  standard, 
EPA  is  approving  these  measures  as 
strengthening  the  SIP. 

f.  Other  Sources 

Where  sources  of  PM-10  contribute 
insignificantly  to  the  PM-10  problem  in 
the  area,  EPA's  policy  is  that  RACM 
does  not  require  the  implementation  of 
potentially  available  control  measures 
(57  FR  13540). 

ODEQ  has  determined  through  its 
analysis  of  the  nonattainment  area 
emissions  data  that  prescribed  burning, 
open  burning  and  transportation  were 
not  significant  sources  of  PM-10 
emissions  (less  than  4  percent  on  a 
worst  case  days).  Neverthetess>^ontrol 
measures  addressing  sources  of 
prescribed  and  open  burning  are 
currently  required  by  ODEQ,  Union 
County,  and  the  City  of  La  Grande. 
While  the  implementation  of  all 
available  prescribed  and  open  burning 
measures  would  not  significantly 
expedite  attainment  in  the  area,  these     •■ 
measures  as  currently  required  should 
help  to  ensure  on-going  maintenance  of 
the  PM-10  NAAQS  in  the  area  and  EPA 
is  therefore  approving  them  as 
strengthening  the  SIP.  The  following  is 
a  list  of  adopted  control  measures 
regulating  open  burning  and  prescribed 
burning  contained  in  the  plan: 

(1)  A  mandatory  field  burning  smoke 
management  program  was  adopted  on 
June  5.  1991,  by  Union  County 
(Ordinance  1991-6)  in  response  to  ttie 
Class  I  area  visibility  protection 
provisions  of  the  Clean  Air  Acr(Section 
169A),  and  was  implemented  during  the 
summer  of  199J.  The  ordinance  requires 
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4.  Demonstration 

Moderate  P.M-lO  nonattainment  areas 
must  submit  a  dei  nonstration  (including 
air  quality  modeli  ng)  showing  that  the 
plan  will  provide  for  attainment  as 
expeditiously  as  p  racticable  but  no  later 


1994  (.see  section 
Act).  The  General 
EPA's  guidance  on  the 


use  of  modeling  f<  ir  moderate  area 
attainment  demor  strations  (57  FR 
13539).  Altematix  ely,  the  state  must 
show  attainment  By  December  31,  1994, 
is  impracticable. '  be  24-hour  PM-10 
NAAQS  is  150  mi  :xograms/cubic  meter 
(Hg/m3),  and  the  s  andard  is  attained 


when  the  expecte 
calendar  year  witl 


concentration  abo  .^e  150  \ig/m^  is  equal 
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(see  40  CFR  section 
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Hg/m '.  ind  the  sta  ndard  is  attained 
when  the  expectei   annual  arithmetic 
mean  concentrati(  n  is  less  than  or  equal 
to  50  tig/m""  (id.). 

As  indicated  in  ihe  General  Preamble, 
57  FR  at  13539,  B  A  has  developed  a 
supplemental  atta  nment  demonstration 
policy  for  initial  P  S4-10  nonattainment 
areas.  This  supple  nnental  policy 
provides  addition  il  flexibility  in 
meeting  ibe  PM-1 )  attainment 
demonstration  re<  uirements.  An  earlier 
April  2.  1991,  mei  lorandum  titled, 
"PM-10  Moderate  Area  SIP  Guidance: 
Final  Staff  Work  P  oduct"  contained 
"Attachment  5"  wpich  described  the 
same  policy. 


ODEQ  conducted  an  attainment 
demonstration  based  upon  receptor 
modeling  (Chemical  Mass  Balance 
(CMB)  version  7.0)  and  proportional 
emission  inventory  roll-bade  analysis  in 
the  La  Grande  nonattainment  area.  Both 
approaches  were  in  close  agreement  in 
identifying  the  major  sources  of  PM-10 
on  exceedance  days  (local  woodsmoke  = 
61  percent  and  60  percent,  and  soil  dust 
=  38  percent  and  32  percent  for  CMB 
and  roll-back  methods,  respectively). 

This  demonstration  indicates  that  La 
Grande  will  attain  both  the  24-hour  and 
annual  PM-10  NAAQS,  with  the 
maximum  24-hour  concentration 
predicted  to  be  148  iig/m^  and  an 
annual  arithmetic  average  concenlration 
projected  to  be  47  yig/m^  in  1994.  The 
demonstration  also  showed  that  the 
PM-10  NAAQS  will  be  maintained  in 
future  years  by  predicting  a  24-hour 
worst  day  design  concentration  of  139  . 
Hg/m^  for  the  year  2000,  and  projecting 
an  annual  average  for  the  year  2000  of 
48  fig/m^.  The  control  strategy  used  to 
achieve  these  design  concentrations  is 
siunmarized  in  the  section  titled 
"RACM  (including  RACT)."  A  more 
detailed  description  of  the  attainment 
lemonstration  is  contained  in  the  TSD 
accompanying  this  notice. 

5.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10,  also  apply  to  major  stationary 
sources  of  PM-10  precursors  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act).  The  General 
Preamble  contains  guidance  addressing 
how  EPA  intends  to  implement  section 
189(e)  (see  57  FR  13539-13540  and 
13541-13542). 

The  filter  analyses  (chemical  mass 
balance)  indicated  that  on  average,  only 
1  percent  and  4  percent  of  the  PM-10 
ma.ss  was  comprised  of  secondary 
particulate  on  high  concentration  days 
and  annually,  respectively.  EPA\J 
believes  that  this  is  an  insignificant 
portion  and,  therefore,  is  granting  the 
exclusion  from  control  requirements 
authorized  under  section  189(e)  for 
major  stationary  sources  of  PM-10 
precursors. 

Note  that  while  EPA  has  made  a 
general  finding  for  this  area,  this  finding 
is  based  on  the  current  character  of  the 
area  including,  for  example,  the  existing 
mix  of  sources  in  the  area.  It  is  possible, 
therefore,  that  future  growth  could 
change  the  significance  of  precursors  in 
therarea.  EPA  intends  to  issue  future 

lidance  addressing  such  potential 
ihanges  in  the  significance  of  precursor 
(missions  in  an  area. 


6.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  ODEQ 
and  EPA  (See  sections  172(c)(6), 
110(a)(2)(A)  and  57  FR  13556).  EPA 
criteria  addre.S!;ing  the  enforceability  of 
SIP's  and  SIP  revisions  were  stated  in  a 
September  23, 1987,  memorandum 
(with  attachments)  from  J.  Craig  Potter. 
Assistant  Administrator  for  Air  and 
Radiation,  et.  al.  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)). 

The  particular  control  measures 
contained  in  the  SIP  are  addressed 
above  under  the  section  headed  "RACM 
(including  RACT)."  These  control 
measures  apply  to  the  types  of  activities 
identified  in  that  discussion  including, 
for  example,  existing  large,  wood-fired 
boilers  with  a  heat  input  capacity 
greater  than  35  million  BTU/Hr,  and 
woodstoves  and  other  wood  burning 
activities.  The  SIP  provides  that  the 
control  measures  for  the  affected 
activities  apply  throughout  the  entire 
nonattainment  area. 

During  its  review,  EPA  determined 
that  the  Oregon  Revised  Statute  Chapter 
468.  as  amended  in  1991,  failed  to 
provide  sufficient  authority  to  ensure 
that  the  industrial  source  control 
measures  contained  in  the  La  Grande 
PM-10  SIPxould  be  adequately 
enforced.  Specifically,  ORS  468.126(1) 
provided  that  penalties  could  not  be 
assessed  against  a  source  for  permit 
violations  unless  the  state  first  provided 
notice  of  the  violation  to  the  source,  and 
further,  if  within  five  days,  the  source 
came  into  compliance  or  provided  an 
adequate  schedule  to  come  into 
compliance  in  the  futiu^,  no  penalties 
could  be  assessed.  EPA  informed  the 
Oregon  Department  of  Environmental 
Quality  that  this  provision  was 
unacceptable  to  the  extent  it  applied  to 
permit  limits  which  were  relied  on  to 
attain,  maintain  or  demonstrate 
attainment  with  a  NAAQS. 

On  September  3,  1993,  the  Governor 
of  Oregon  signed  into  law  new 
legislation  correcting  this  deficiency. 
The  new  law  provides  that  the  five-day 
advance  notice  provision  required  by 
ORS  468.126(1)  does  not  apply  if  the 
notice  requirement  will  disqualify  a 
state  program  from  federal  approval  or 
delegation  (see  Oregon  Senate  Bill  86, 
1993  Session,  §  3  (1993)  to  be  codified 
at  ORS  468.126(2)(e)).  Because  the    . 
notice  provision  bars  dvil  penalties 
from  being  imposed  for  certain  permit 
violations,  application  of  468.126(1) 
fails  to  provide  the  adequate 


enforcement  authority  that  a  state  must 
demonstrate  to  obtain  SIP  approval  (see, 
e.g..  sections  110  and  172(c)  of  the  Clean 
Air  Act  and  40  CFR  51.230). 
Accordingly,  the  notice  requirement 
would  disqualify  this  PM-10  program 
from  federal  approval.  Thus,  the  state 
has  acknowledge,  by  a  letter  dated 
November  5, 1993,  that,  pursuant  to 
ORS  468.126{2)(e).  the  notice  provision 
in  ORS  468.128(1)  will  not  apply  to 
violations  of  SIP  requirements 
contained  in  permits,  including  permits 
containing  industrial  source  control 
requirements,  relied  upon  to  attain, 
maintain  or  demonstrate  attainment 
with  a  NAAQS. 

In  regards  to  a  separate  enforceability 
issue,  the  following  is  a  summary  of  the 
city  and  county  ordinances  which  EPA 
approves  as  part  of  the  SIP  as  either  a 
required  control  measure  or  SIP 
strengthening  measure.  The  content  of 
the  two  ordinances  and  their 
relationship  to  the  SIP  control  strategies 
are  discussed  in  more  detail  in  the  TSD. 

a.  City  of  La  Grande  Air  Quality 
Improvement  Resolution  4122,  Series 
1991.  August  7,  1991.  This  ordinance 
delineates  the  City  of  La  Grande's 
control  of  smoke  and  fugitive  dust 
(control  measure). 

b.  Union  County  Ordinance  No.  1991- 
6.  This  ordinance  controls  and  manages 
field  burning  in  Union  County,  Oregon 
and  creates  a  Union  County  smoke 
management  program  (SIP  strengthening 
measure). 

The  SIP  requires  that  all  affected 
activities  must  be  in  full  compliance 
with  the  applicable  SIP  provisions  by 
December  10,  1993.  In  addition  to  the 
applicable  control  measures,  this 
includes  the  applicable  recordkeeping 
requirements  which  are  addressed  in 
the  supporting  technical  information. 

ODEQ's  submittals  and  the  TSD 
contain  further  information  on 
enforceable  requirements  including 
enforceable  emission  limitations;  a 
description  of  the  rules  contained  in  the 
SIP  and  the  source  types  subject  to 
them;  test  methods  and  compliance 
schedules;  averaging  times  for 
compliance  test  methods;  correctly  cited 
references  of  incorporated  methods/ 
rules;  and  reporting  and  recordkeeping 
requirements. 

ODEQ  also  has  a  program  that  will 
ensure  that  the  control  measures 
contained  in  the  La  Grande  PM-10  SIP 
are  adequately  enforced.  The  TSD 
contains  a  discussion  of  the  personnel 
and  funding  intended  to  support 
effective  implementation  of  the  control 
measures. 
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enforcement  authority  that  a  state  must 
demonstrate  to  obtain  SIP  approval  (see, 
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a.  City  of  La  Grande  Air  Quality 
Improvement  Resolution  4122,  Series 
1991.  August  7,  1991.  This  ordinance 
delineates  the  City  of  La  Grande's 
control  of  smoke  and  fugitive  dust 
(control  measure). 

b.  Union  County  Ordinance  No.  1991- 
6.  This  ordinance  controls  and  manages 
field  burning  in  Union  County,  Oregon 
and  creates  a  Union  County  smoke 
management  program  (SIP  strengthening 
measure). 

The  SIP  requires  that  all  affected 
^  activities  must  be  in  full  compliance 
with  the  applicable  SIP  provisions  by 
December  10.  1993.  In  addition  to  the 
applicable  control  measures,  this 
includes  the  applicable  recordkeeping 
requirements  which  are  addressed  in 
the  supporting  technical  information. 

!   ODEQ's  submittals  and  the  TSD 
contain  further  information  on 
enforceable  requirements  including 
enforceable  emission  limitations;  a 
description  of  the  rules  contained  in  the 
SIP  and  the  source  types  subject  to 
them;  test  methods  and  compHance 
schedules;  averaging  times  for 
compliance  test  methods;  correctly  cited 
references  of  incorporated  methods/ 
rules;  and  reporting  and  recordkeeping 
requirements. 

ODEQ  also  has  a  program  that  will 
ensure  that  the  control  measures 
contained  in  the  La  Grande  PM-10  SIP 
are  adequately  enforced.  The  TSD 
contains  a  discussion  of  the  personnel 
and  funding  intended  to  support 
effective  implementation  of  the  control 
measures. 


7.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  PM-10  nonattainment 
area  SIP's  that  demonstrate  attaii  jnent 
must  include  contingency  measures  (see 
generally  57  FR  13543-13544).  These 
measures  must  have  been  submitted  by 
November  15, 1993  for  the  initial 
moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
part  of  the  area's  attainment  control 
strategy.  These  measures  must  take 
effect  without  further  action  by  the  State 
or  EPA.  upon  a  determination  by  EPA 
that  the  area  has  failed  to  make 
reasonable  further  progress  (RFP)  or 
attain  the  PM-10  NAAQS  by  the 
applicable  statutory  deadline.  The  La 
Grande  nonattainment  area  SIP  contains 
the  following  contingency  measures: 

a.  A  mandatory  woodsmoke 
curtailment  program  that  is  to  take  effect 
if  the  EPA  determines  that  the  area  fails 
to  attain  the  NAAQS  by  December  31, 
1994.  ODEQ  has  the  authority  to 
implement  and  enforce  a  mandatory 
curtailment  program,  upon  notification 
by  EPA  that  the  area  has  failed  to  attain 
the  NAAQS.  should  the  City  of  La 
Grande  or  the  County  of  Union  fail  to 
implement  one.  EPA  approved  these 
rules  (OAR  340-34-150  through  175)  as 
part  of  the  Oregon  SIP  on  June  9. 1992 
(57  FR  24373). 

b.  Removal  of  uncertified  woodstoves 
upon  home  sale  for  any  area  that  fails 
to  meet  the  PM-10  SIP  attainment  date 
of  December  31, 1994.  These  stoves 
would  have  to  be  removed  and 
destroyed  prior  to  sale  of  the  home.  EPA 
approved  these  rules  (OAR  340-34-200 
through  215)  as  part  of  the  Oregon  SIP 
on  June  9.  1992  (57  FR  24373). 

c.  The  continuation  of  the  woodstove 
certification  program  (after  December 
31. 1994)  will  provide  a  net  reduction 
in  residential  wood  burning  emissions 
between  the  years  1994  and  2000.  and 
on  into  the  future. 

d.  The  application  of  BACT  emission 
controls  to  industrial  sources  in  La 
Grande  will  result  in  further  reductions 
of  PM-10  emissions.  Oregon  state 
regulations  (OAR  340-21-200  through 
245)  also  contain  additional  industrial 
contingency  measures  that  would  apply 
to  Oregon's  PM-10  nonattainment  areas 
should  an  area  not  attain  the  standard 
by  the  applicable  CAA  deadline.  These 
rules  were  approved  by  EPA  as  part  of 
the  Oregon  SIP  on  August  19. 1992  (57 
FR  37468).  The  rules  became  effective 
on  October  19. 1992. 

The  expected  emission  reductions  to 
be  achieved  by  implementation  of  the 
contingency  measures  after  the 
December  31. 1994  attainment  date,  is 


estimated  to  be  ati  least  90  tojrt  per  year. 
This  represents  at  least  a  58^ercent 
reduction  when  compared  with  the  156 
tons  per  year  emission  reduction  in  the 
attainment  plan,  which  is  greater  than 
the  25  percent  reduction  value 
suggested  in  the  General  Preamble  (57 
FR  13543-13544). 

The  SIP  provides  that  the  mandatory 
woodsmoke  curtailment  program, 
removal  of  uncertified  woodstoves  and 
application  of  BACT  emission  controls 
to  industrial  sources  in  La  Grande  can 
take  affect  without  further  action  by  the 
state  or  EPA,  should  EPA  determine  that 
the  La  Grande  nonattainment  area  has 
failed  to  achieve  RFP  or  attain  the  PM- 
10  standard  by  the  statutory  attainment 
date  of  December  31, 1994.  The  net 
reduction  in  woodstove  emissions 'due 
to  the  continuation  of  the  woodstove 
certification  program  will  occur 
regardless  of  whether  or  not  the  PM-10 
standard  is  attained  by  December  31, 
1994. 

EPA  is  ai^roving  the  La  Grande 
nonattainment  area  contingency 
measures. 

III.  hnplications  of  This  Action 

EPA  is  approving  this  plan  revision 
submitted  to  EPA  for  the  La  Grande 
nonattainment  area.  Among  other 
things,  ODEQ  has  demonstrated  that  the 
La  Grande  moderate  PM-10 
nonattainment  area  will  attain  the  PM- 
10  NAAQS  by  December  31.  1994.  Note 
that  this  action  includes  approval  of  the 
contingency  measures  for  the  La  Grande 
nonattainment  area. 

IV.  Administrative  Revieijv 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4.  1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6.  1989  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  two 
years.  The  EPA  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request.  This  request  continued  in  effect 
under  Executive  Order  12866  which 
revoked  Executive  Order  12291  on 
September  30.  1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future     i 
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request  for  revisii)n  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  sepairately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
s  U.S.C.  600  et.  » >q.,  EPA  must  prepare 
a  regulatory  flexil  >ility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  smaj  1  entities.  5  U.S.C  603 
and  604.  Altemat  ively,  EPA  may  certify 
that  the  rule  wrill  [lot  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  bus  inesses,  small  not-for- 
profit  enterprises  and  government 
entities  with  juris  diction  over 
populations  of  lets  than  50,000. 

SIP  approvals  i  nder  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  re  i^uirements,  but 
simply  approve  ntquirements  that  the 
State  is  already  inposing.  Therefore, 
because  the  feder  il  SIP-approval  does 
not  impose  any  nuw  requirements,  I 
certify  that  it  doei  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  :he  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysi  5  would  constitute 
federal  inquiry  in  o  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  ba:  ;e  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co  v.  U.S.  E.P-A.,  427 
U^.  246,  256-66   S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Because  EPA  cc  nsiders  this  action 
noncontroversial ;  md  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  becom ;  effective  on  August 
30, 1994  unless  ac  verse  comments  are 
received  byAugui  ;f  1,  1994.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  i withdrawn  and  all 
public  comments  -eceived  will  be 
addressed  in  a  sul  sequent  final  rule 
based  on  the  proposed  rule  (please  see 
short  information)  il  document 
published,  simultiineously,  in  the 
proposal  section  c  f  this  Federal 
Register). 

Under  sectiojj^3  )7(b)(l)  of  the  Clean 
Air  Act,  petitions  or  judicial  review  of 
this  action  muslb;  filed  in  the  United 
States  Court  of  Ap  peals  for  the 
appropriate  circui  by  August  30,  1994. 
Filing  a  petition  f<r  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  final  ity  of  this  rule  for  the 
purposes  of  judici  \\  review  nor  does  it 
extend  the  time  w  thin  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  actior .  This  action  may  not 
be  challenged  late  •  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  section  7607(b)(2). 
Under  Executive  Order  12866  [58  FR 
51735  (October  4, 1993)1,  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requiren>ents  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  tfiat  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  or  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this /die 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter. 

DatetL  May  25,  1994. 
Ckuck  Clarke, 
Regional  Administrator. 

Note:  IncorporatioD  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
the  Federal  Register  on  July  1.  19tt2. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
Sut)part  MM — Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)(107)  to  read  as 
follows: 

§52.1970    Identtfication  of  pten. 

*         •         *         *         » 

(c)  *   *   • 

(107)  On  November  15, 1991.  the 
ODEQ  submitted  a  PM-10 
nonattainment  area  SIP  for  La  Grande. 
Oregon. 

(i)  Incorporation  by  reference. 


(A)  November  15. 1991  letter  from 
ODEQ  to  EPA  Region  10  submitting  the 
PM-10  nonattainment  area  SIP  for  La 
Grande,  Oregon. 

(B)  PM-10  Control  Strategy  for 
Particulate  Matter,  October  1991.  La 
Grande,  Oregon  Nonattainment  Area,  as 
adopted  by  the  Environmental  Quality 
Commission  on  November  8, 1991. 

|FR  Doc.  94-16000  Filed  6-30-94;  8:45  am} 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  062494B] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Recision  of  a  closure. 

SUMMARY:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  Pacific 
ocean  perch  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to  fully 
utilize  the  total  allowable  catch  (TAC)  of 
Pacific  ocean  perch  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  July  4, 1994,  until  12 
midnight,  A. l.t.,  December  31. 1994. 
FOR  FURTHER  INF0RMATK5N  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPtEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §675.20(a)(7)(ii), 
the  Pacific  ocean  perch  TAC  for  the  AI 
was  established  by  the  final  1994  initial 
specifications  of  groundfish  (59  FR 
7656.  February  16,  1994)  and  later 
augmented  from  the  reserve  (59  FR 
21673,  April  26. 1994)  to  a  total  of 
10,900  metric  tons  (mt).  The  directed 
fishery  for  Pacific  ocean  perch  was 
closed  on  April  4, 1994  (59  FR  16570. 
April  7,  1994).  NMFS  has  determined 
that  as  of  June  11.  1994  2.150  mt  remain 
unharvested.  • 


The  Regional  Director,  Alaska  Region, 

NMFS,  has  determined  that  the  1994  j 

TAC  for  Pacific  ocean  perch  in  the  AI  ^ 

has  not  been  reached.  Therefore,  NMFS  ( 

is  rescinding  the  April  4. 1994.  closure  Ji 

and  is  reopening  directed  fishing  for  ( 

Pacific  ocean  perch  in  the  .\I,  effective  e 
at  12  noon,  A.l.t.,  July  4, 1994, 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  OMB  review  under  * 
E^.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
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The  Regional  Director,  Alaska  Region. 
NMFS,  has  determined  that  the  1994 
TAG  for  Pacific  ocean  perch  in  the  AI 
has  not  been  reached.  Therefore.  NfMFS 
is  rescinding  the  April  4, 1994.  closure 
and  is  reopening  directed  fishing  for 
Pacific  ocean  perch  in  the  AI.  effective 
at  12  noon.  A.l.t.,  July  4, 1994. 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  0MB  review  under  * 
EA42866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  June  28, 1994. 
Joe  P.  aem. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc.  94-l€068  Filed  &-30-94;  8:45  am] 
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Propose<ii  Rules 


This  section  of  the  raoERAL 
contains  notices  to  tfi ; 
issuance  of  arfes  and 
purpose  of  these  notii  «s 
persons  an  opportunii  / 
rule  making  pnof  to  tqe 
rules. 


DEPARTMENT  OF 


Agricultural  Marking  Service 

7  CFR  Part  1036 
[DA -94-1 4] 


Milk  in  the  Easterr 
Pennsylvania  Marl  eting 
Proposed  Revision 
Provisicns  of  the 


Ohio-Western 

Area; 
of  Certain 
(Irder 


AGENCY:  Agrii.uUu.'fe!  Marketing  Serviue. 

IJSDA 

ACTION:  Froposed  revision  of  ruk; 


t) 


SUMMARY:  This  do( 
commonts  on  a  prtsbosal 
(lercenlage  of  a  cooperativ 
must  be  delivered 
to  qualify  a  reserve 
operated  Uy  {he  roc  perat 
plant  under  the  Eas  tern 
Pennsylvania  Fede  al 
ipplicable  percen 
hy  to  percentage  p< 
percent  to  25  perce  it 
DATES:  Comments 
.•\uf/.ust  I.  1S94. 
ADDRESSES:  Com  Hi 
should  be  sent  to  U 
Division.  Order  For  m 
room  2971.  South  I 
98456,  yashington 
f  OR  FURTHER  INFCa4ATK)N 
Constance  M.  Bren 
Specialist,  USD.V/HMS/Da 
Order  Formulation 
South  Building,  P 
Washington,  DC  2 
2337 

SUPPt.EWENTARY  INFORMATION 
Regulatory  Flexibi 
601-612)  requires 
examine  the  impact 
on  small  entities.  Pi  irsuant 
605(b).  the  Adminis  trator 
Agricultural  Market  ing 
certified  that  this  p 
not  have  a  signif.caj  it 
on  a  substantial  nuqiber 
entities.  This  rule 
regulatory  impact  o 
milk  handlers  and 
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REGISTER 
put}lic  of  the  proposed 
ragulatioos.  The 
Is  to  give  interested 
to  parttcipate  in  the 
adppton  o(  the  final 


AGRICULTURE 


iment  invites  written 
to  lower  the 
e"s  milk  that 
fluid  milk  plants 
processing  plant 
ive  as  a  pod 
Ohio-VVes/em 
milk  order.  The 
;e  would  be  reduced 
infs.  From  35 


re  due  no  later  than 

<  nts  [iwo  copies) 
?DA/AMS/Dairy 
ulation  Branch, 
uiiding.  P.O.  Box 
DC  20090-6456 
CONTACT: 
er.  Marketing 

iry  Divisior;. 
branch,  room  2971. 
Box  96456, 
01)90-6456.  (202)  720- 


Ity 

tie 


The 
Act  (5  U.S.C. 
Agency  to   . 
of  a  proposed  rule 
to  5  U.S.C 
of  the 
_  Service  has 
•posed  rule  would 
economic  impact 

of  small 
Id  lessen  the 
the  order  on  certain 
V  rould  tend  to  ensure 


woul 


that  dairy  farmers  will  continue  lo  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12806. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
slate  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
use.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  Str.tes  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  '.iling. 

Notice  is  liereby  given  that."  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  and  the 
provisions  of  §  1036.7(f)  of  the  order,  the 
revision  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in  . 
the^Eastem  Ohio-Western  Pennsylvania 
marketing  area  is  being  considered  for 
the  period  September  1,  1994.  through 
Decembei  31, 1995. 

All  persons  who  desire  to  subm.it 
wTitten  data,  views  or  arguments  about 
the  proposed  revision  should  send  tw,o 
copies  of iheir  views  to  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2971,  South  Building, 
P.O.  Box  96456.  Washington,  DC  20090- 
6456  by  the  30th  day  after  publication 
of  this  notice  in  the  Federal  Register. 

All  written  submissions  made 
pursuant  to  this  notice  will  he  made 


Federal  Register    • 

Vol.  59.  No.  126 
Friday.  )uly  1.  1994 


available  for  public  inspection  in  the 
Dairy  Division  during  regular  busine.s.s 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  provision  proposed  for  revision  is 
tht  delivery  percentage  required  of  a 
cooperative  association  opeJ-ating  a 
reserve  processing  pool  plant  pursuant 
to  section  1036.7(d)  of  the  Eastern  Ohio- 
Western  Pennsylvania  order  (Order  36). 
As  proposed,  the  percentage  of  a 
cooperative's  producer  milk  that  must 
be  delivered  to  fluid  milk  plaTits  if  the 
cooperative's  plant  is  to  be  considered 
a  poo!  plant  would  be  decreased  by  thi- 
maximum  allowable  10  percentage 
points,  from  35  percent  to  25  percent, 
for  the  months  of  September  1994 
through  December  1995. 

Section  1046.7(0  allows  the  Directo.- 
of  the  Dairy  Division  to  reduce  or 
increase  a  cooperative's  minimum 
delivery  requirement  by  up  to'lO 
percentage  points  to  prevent 
uneconomic  milk  shipments  or  to  assuie 
an  adequate  supply  of  milk  for  fiuid  use. 
The  order  also  provides  that  the 
minimum  pooling  standard  may  be  met 
on  the  basis  of  deliveries  in  the  current 
month  or  during  the  preceding  12 
months. 

Milk  Marketing  Inc.  (MMI).  a  dairy 
farmer  cooperative  that  supplies  milk  ti> 
Order  36  fluid  milk  plants,  requested 
that  an  earlier  reduction  of  the  delivery 
requirement  be  continued.  The 
cooperative  states  that  milk  production 
pooled  under  the  order  has  increased 
markedly  in  recent  months,  while  Class 
I  use  has  declined.  According  U-  the 
cooperative,  increases  in  production 
without  corresponding  increases  in 
Class  I  usage  create  a  greater-than- 
normal  need  to  move  reserve  supplies  of 
milk  to  manufacturing  facilities.  MMI 
points  out  that  this  problem  has  been 
exacerbated  by  the  reduction  in  Class  I 
use,  creating  a  tremendous  burden  on 
the  cooperative  to  maintain  cooperativi' 
supply  plant  status  under  the  order. 
In  view  of  the  current  supply  and 
demand  relationship,  it  may  be 
necessary  to  continue  the  reduction  in 
delivery  requirements  for  cooperative 
associations  operating  reser.-e 
processing  plants  under  Order  36  as 
quickly  as  possible,  as  proposed,  to 
provide  for  the  efficient  and  economic 
marketing  of  milk  during  the  period 
September  1 ,  1994  through  December 
31.  1995. 


List  of  Subjects  in  7  CFR  Part  1036 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1036  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31.  as 
amended;  7  U.S.C.  601-674. 

Dated:  June  27. 1994. 
Silvio  Capponi,  Jr., 
Acting  Director,  Dairy  Division. 
IFR  Doc.  94-16057  Filed  6-30-94;  8:45  am) 

BILUNG  CODE  3410-02-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  220 

(Regulation  T;  Docket  No.  R-0840] 

Credit  by  Brokers  and  Dealers 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 


SUMMARY:  As  part  of  its  review  of 
Regulation  T,  the  Board  is  proposing 
three  substantive  amendments  to  two 
areas  of  the  regulation.  One  proposal 
specifies  that  customers  must  meet 
initial  margin  calls  or  make  full  cash 
payment  for  securities  purchased  at  a 
broker-dealer  within  two  business  days 
of  the  standard  settlement  period  and 
includes  related  technical  amendments. 
The  other  amendments  would  exempt 
certain  brokers  and  transactions 
involving  U.S.  goveriunent  securities 
from  the  regulation. 

DATES:  Comments  should  be  received  on 
or  before  August  15,  1994. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  R-0840,  may  be  mailed 
to  Mr.  William  Wiles,  Secretar>',  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N\V.,  Washington,  DC  20551. 
Comments  addressed  to  Mr.  Wiles  may 
also  be  delivered  to  the  Board's  mail 
room  between  8:45  a.m.  and  5:15  p.m., 
and  to  the  security  control  room  outside 
of  those  hours.  Both  the  mail  room  and 
the  security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  may  be 
inspected  in  Room  B-1122  between  9 
a.m.  and  5  p.m.,  except  as  provided  in 
§  261.8  of  the  Board's  Rules  Regarding 
the  Availability  of  Information,  12  CFR 
261.8. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Holz,  Senior  Attorney  or  Angela 
Desmond,  Senior  Attorney,  Division  of 
Banking  Supervision  and  Regulation 
(202)  452-2781;  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202)  452-3544. 


Federal  Register  /  Vol.  59.  No.  126  /  Friday,  July  1.  1994  /  Proposed  Rules 


List  of  Subjects  in  7  CFR  Part  1036 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1036  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

Dated:  June  27, 1994. 
Silvio  Capponi,  Jr.. 
Acting  Director,  Dairy  Division. 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  220 

[Regulation  T;  Docket  No.  R-08401 

Credit  by  Brokers  and  Dealers 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  As  part  of  its  reviews  of 
Regulation  T,  the  Board  is  proposing 
three  substantive  amendments  to  two 
areas  of  the  regulation.  One  proposal 
specifies  that  customers  must  meet 
initial  margin  calls  or  make  full  cash 
payment  for  securities  purchased  at  a 
broker-dealer  within  two  business  days 
of  the  standard  settlement  period  and 
includes  related  technical  amendments. 
The  other  amendments  would  exempt 
certain  brokers  and  transactions 
involving  U.S.  government  securities 
from  the  regulation. 

DATES:  Comments  should  be  received  on 
or  before  August  15,  1994. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  R-0840,  may  be  mailed 
to  Mr.  William  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
Comments  addressed  to  Mr.  Wiles  may 
also  be  delivered  to  the  Board's  mail 
room  between  8:45  a.m.  and  5:15  p.m., 
and  to  the  security  control  room  outside 
of  those  hours.  Both  the  mail  room  and 
the  security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  may  be 
inspected  in  Room  B-1122  between  9 
a.m.  and  5  p.m.,  except  as  provided  in 
§  261.8  of  the  Board's  Rules  Regarding 
the  Availability  of  Information,  12  CFR 
261.8. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Holz,  Senior  Attorney  or  Angela 
Desmond,  Senior  Attorney,  Division  of 
Banking  Supervision  and  Regulation 
(202)  452-2781;  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202)  452-3544. 


SUPPLEMENTARY  INFORMATION:  On  August 
18, 1992,  the  Board  published  an 
advance  notice  of  proposed  rulemaking 
(Advance  Notice)  requesting  public 
comment  in  connection  with  a  general 
review  of  Regulation  T.»  The  review  is, 
not  yet  complete,  but  the  Board  believes 
that  certain  developments  since  the 
publication  of  the  Advance  Notice 
warrant  the  publication  of  three 
proposed  amendments  in  two  areas. 

L  Three  Day  Settlement  (T+3). 

In  light  of  the  adoption  by  the 
Securities  and  Exchange  Commission 
(SEC)  of  a  rule  shortening  the  standard 
settlement  period  for  securities 
transactions  from  five  to  three  business 
days  (T+3),  the  Board  proposes  to 
shorten  the  time  periods  specified  in 
Regulation  T  for  customers  to  meet 
margin  calls  or  make  full  cash  jjayment 
by  a  corresponding  two  days.  Related 
amendments  would  raise  the  de 
minimis  amount  below  which 
liquidation  of  unpaid  transactions  is  not 
required  from  $500  to  $1000,  require 
brokers  seeking  extensions  of  the 
payment  periods  to  obtain  them  from 
their  designated  examining  authority 
("DEA"),  and  clarify  that  foreign 
settlement  periods  are  used  to  calculate 
when  restrictions  in  the  cash  account 
are  applied  to  foreign  securities. 

Regulation  T  has  always  required  cash 
payment  for  securities  purchases  within 
seven  business  days  of  trade  date.  The 
seven  day  period  was  initially  chosen 
for  the  cash  account  because  it  was  felt 
that  a  customer  should  have  no 
obligation  to  pay  for  securities  before 
they  were  delivered.  The  two  days 
permitted  beyond  settlement  date 
provide  a  short  period  of  time  for 
resolution  of  problems  before  the  broker 
is  required  to  act  under  Regulation  T, 
i.e.  either  obtain  an  extension  on  the 
customer's  behalf  (if  it  is  determined 
that  a  valid  reason  exists)  or  sell  out  the 
customer's  position. 

The  Board's  Advance  Notice  was 
issued  before  the  SEC  propo.'^ed  its  rule 
adopting  a  T+3  settlement  period.  The 
Advance  Notice  mentioned  the  Group  of 
Thirty's  recommendation  of  a  world- 
wide settlement  standard  of  T+3  and 
said  the  Board  "may  consider 
shortening  the  time  for  customer 
payment  once  the  settlement  period  is 
shortened  from  the  current  five  days." 
The  Board  supported  the  SEC  when  it 
proposed  requiring  T+3  settlement, 
calling  the  proposal  "an  important  and 
achievable  step"  to  reduce  potential 
systemic  distiu-bances  to  financial 
markets  and  to  the  economy.  The  SEC 


also  received  several  comment  letters 
stating  that  the  implementation  of  T+3 
settlement  will  require  the  Federal 
Reserve  to  address  the  possible 
shortening  of  its  Regulation  T  payment 
periods.  Those  letters  were  forwarded  to 
Board  staff  for  consideration  in  the 
context  of  the  ongoing  Regulation  T 
review. 

The  Board  propxwes  to  reword 
Regulation  T  to  specifically  Incorporate 
the  standard  settlement  cycle  and  the 
current  two  day  cushion.  Instead  of 
requiring  payment  within  "seven 
business  days,"  the  regulation  would 
require  pajrment  within  "one  payment 
period."  with  "payment  period'  being 
defined  as  the  standard  settlement 
period  in  the  United  States  plus  two 
business  days.  This  will  not  change  the 
operation  of  the  rule  at  this  time,  but 
once  the  new  language  is  put  into  place 
the  conversion  to  T+3  next  year  will 
automatically  result  in  a  reduction  in 
the  amount  of  time  brokers  can  give 
their  customers  to  pay  for  securities  or 
meet  initial  margin  calls.  Future 
changes  in  settlement  periods  by  the 
SEC  will  similarly  be  automatically 
reflected  in  the  Board's  rule  without  the 
necessity  of  further  amendment. 

The  payment  periods  in  Regulation  T 
can  be  extended  for  exceptional 
circumstances  if  the  broker  applies  to  a 
self-regulatory  organization  (SRO)  for  an 
extension.  In  1988,  the  New  York  Stock 
Exchange  (NYSE)  sought  SEC  approval 
of  a  rule  that  would  require  a  broker 
seeking  a  Regulation  T  extension  to 
obtain  the  extension  from  the  NYSE  if 
the  NYSE  is  the  broker's  DEA.  The 
proposal  was  noted  by  the  Board  in  the 
Advance  Notice,  as  was  a  suggestion  by  . 
the  Credit  CKvision  of  the  Securities 
Industry  Association  that  brokers  be 
permitted  to  grant  customer  extensions 
without  approval  of  an  SRO.  The  SEC 
approved  the  NYSE  rule  filing  in  Mav 
1994.2  In  its  approval  order,  the  SEC 
stated  that  it  does  not  agree  with 
assertions  that  the  objectives  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act")  could  be  better  met  by 
implementing  a  uniform  system  of 
sharing  extension  information.  As  to  the 
other  objections  raised  by  commenters 
(and  also  raised  with  the  Board 
pursuant  to  the  Advance  Notice),  the 
SEC  found  that  "the  regulatory  benefits 
from  the  NYSE  rule  outvx'eigh  any 
competitive  concerns  raised  by  the 
commenters."  Finally,  the  SEC  said  it 
does  not  agree  with  those  commenters 
who  argue  that  broker-dealers  should 
not  be  required  to  submit  requests  for 
extensions  of  time  to  either  their  DEA  or 


'Docket  No.  R-0772,  57  FR  37109,  August  18. 
liW2. 
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11.  Government  Se  curities 
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current  requirement  that  a  broker 
document  that  the  reason  for  tne 
borrowing  stems  from  a  short  sale  or 
failure  to  receive  securities  required  for 
delivery. 

Under  today's  proposal,  whenever  a 
general  broker-dealer  effects  a 
transaction  for  a  customer  that  could  be 
effected  by  a  section  15C  broker,  the 
transaction  could  be  recorded  in  a  new 
government  securities  account.  The 
account  would  allow  these  transactions 
to  be  effected  without  regard  to  other 
restrictions  in  Regulation  T.  The 
account  would  be  permissive;  brokers 
could  continue  to  let  customers  who 
wish  to  use  the  cash  or  margin  account 
for  transactions  involving  government 
securities  do  so.  It  would  allow 
institutional  customers  who  cannot  or 
will  not  use  a  margin  account  to  engage 
in  government  securities  transactions 
not  specifically  authorized  in  the  cash 
account.  For  example,  the  government 
securities  account  could  be  used  to 
effect  purchases  of  government 
securities  on  credit  or  for  cash  as  well 
as  repurchase  and  reverse  repurchase 
agreements.  Borrowing  and  lending  of 
government  securities  could  also  be 
effected  in  the  proposed  account 
without  being  subject  to  the  "permitted 
purpose"  requirement  in  §  220.16  of 
Regulation  T  that  requires  brokers  to 
limit  and  document  the  reasons  for  their 
securities  borrowings.  The  account 
would  also  permit  net  settlement  of 
offsetting  purchases  and  sales  of 
government  securities.  Government 
securities  purchased  or  deposited  in  a 
margin  account  would  still  be  subject  to 
the  current  Regulauon  T  rules  and 
would  therefore  still  be  available  to 
finance  the  purchase  of  other  securities 
in  a  margin  account. 

The  Board  is  not  proposing  to  include 
additional  types  of  exempted  securities, 
such  as  municipal  securities,  in  the 
proposed  government  securities 
account.  Government  securities 
con.stitute  an  unusually  deep  and  liquid 
market  and  are  subject  to  a  unique 
scheme  of  regulation,  as  evidenced  by 
the  Government  Securities  Act  of  1986 

Regulatory  Flexibility  Act 

The  Board  believes  there  will'be  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
this  proposal  is  adopted.  Comments  are 
invited  on  this  statement. 

Paperwork  Reduction  Act 

No  additional  reporting  requirements 
or  modification  to  existing  reporting 
requirements  are  proposed. 


List  of  Subjects  inl2  CFR  Part  220 

Banks,  banking.  Bonds,  Brokers, 
Commodity  futures,  Credit.  Federal 
Reserve  System.  Investment  companies. 
Investments,  Margin,  Margin 
requirements.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  Parr  220  as  follows: 

PART  220-CREDIT  BY  BROKERS 
AND  DEALERS  (REGULATION  T) 

1.  The  authority  citation  for  Part  220" 
is  revised  to  read  as  foUo^vs: 

Auihority:  15  U.S.C.  78c.  78{>.  78h.  78q. ' 
and  78w 

§220.1    [Amended] 

2.  In  §  220.1  the  word  "seven"  in  the  • 
first  sentence  of  paragraph  (b)(1)  is 
revised  to  read  "eight". 

3.  Section  220.2  is  amended  as 
follows: 

a.  A  new  sentence  is  added  to  the  eiul 
of  paragraph  (b). 

b.  Paragraph  (h)  is  revised. 

c.  Paragraphs  (w)  through  (aa)  are 
redesignated  as  paragraphs  (x)  through 
(bb)  and  "ew  paragraph  (w)  is  added. 

The  additions  and  revisions  read  as 
follows: 

§220.2    Definitions. 

*  «         «         *         « 

(b)  *  *  *  Creditor  does  not  include  a 
broker  or  dealer  registered  only  under 
section  15C  of  the  act. 

*  *        *        *        *    . 

(h)  Exawining  authority  meat'.s: 

(1)  The  national  securities  exchange 
or  national  securities  association  of 
which  a  creditor  is  a  member;  or 

(2)  If  a  member  of  more  than  one  self- 
regulatory  organization,  the  organization 
designated  by  the  SEC  as  the  e\aminin'4 
authority  for  the  creditor 

(w)  Payment  period  means  the 
number  of  business  days  in  the  standard 
securities  settlement  cycle  in  the  United 
States  plus  two  business  days. 

*  •        •  "      .*        * 

4.  In  §  220.4,  the  figure  "$.500"  m 
paragraph  (d)  is  revised  to  read  "SlOOO" 
and  paragraph  (c)(3)  is  revised  to  read 
as  follows: 


c 


§220.4    Margin  account 

*         •         *         •         « 

(c)  •■  •   • 

(3)  Time  limits,  (i)  A  margin  call  shall 
be  satisfied  within  one  payment  period 
after  the  margin  defipiency  was  created 
or  increased. 

(ii)  The  paymertt  period  may  be 
extended  for  one  or  more  limited 


periods  upon  application  by  the  creditor 
to  its  examining  authority  unless  tJie 
e.xamining  authority  believes  that  the " 
creditor  is  not  acting  in  good  faith  or 
that  the  creditor  has  not  sufficiently 
detentiined  that  exceptional 
.  circumstances  warrant  such  action. 
Application's  shall  be  filed  and  acted 
upon  prior  to  the  end  of  the  payment    - 
period  or  the  expiration  of  any 
s'lbsequent  extension. 
♦**»*■ 

5;  In  §  220.8,  the  figure  "$500' in 
paragraph  (b](A)  is  revised  to  read 

•  SIOOQ"  and  paragraphs  (b)(l){i) 
introductory  text,  (bl(l)(ii),  (bj(3), 

"  (c)(2)(i),  and  (d)  are  revised  to  read  as 
fallows: 

§  220.8    Cash  acccunt 

•  .  *         •         •         • 

(b)  *   *   • 

(1)  *   *   * 

(i)  Within  one  paymefit  period  of  the 
date: " 

•  *         •         ♦         * 

(ii)  In  the  case  of  the  purchase  of  a 
foreign  security,  within  one  payment  . 
period  of  the  trade  date  or  the  dcte  on 
which.scttlement  is  required  to  occur  by 
the  rules  of  the  foreign  securities 
market,  provided  this  period  does  not 
exceed  the  maximum  time  permitted  by 
ibis  part  for  delivery  against  payment 
transactions. 

(3)  Shipment  of  f^eciiritips.  exlf^nsion. 
If»any  shipment  of  securities  is 
incidental  to  consummation  of  a 
transaction,  a  creditor  may  extend  the 
payment  period  by  the  number  of  days 
required  for  shipment,  but  by  not  more 
than  one  additional  pajment  period. 
***** 

(c)  *   *."* 

(2)  *   *   * 

(i)  Within  one  payment  period  of  the 
trade  date,  or  in  the  case  of  the  purchase 
of  a  foreign  security,  within  the  period 
specified  in  paragraph  (b)(l)(ii)  of  this 
section,  full  pajTnent  is  received  or  any 
check  or  draft  in  payment  has  cleared 
and  the  proceeds  from  the  sala^e  not 
withdrawn  prior  to  such  paymwVor 
check  clearance;  or 
****»- 

(d)  Extension  of  time  periods; 
transfers.  (1)  Unless  the  creditor's 
examining  authority  believes  that  the 
creditor  is  not  acting  in  good  faith  or 
that  the  creditor  has  not  sufficiently 
determined  that  e.xceptional 
circumstances  warrant  such  action,  it 
may  upon  application  by  the  creditor: 

(i)  Extend  any  period  specified  in 
paragraphJb)_ofthis  section; 

(ii)  Authorize  transfer  to  another 
accednt  of  any  transaction' involving  the 
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periods  upon  application  by  the  creditor 
to  its  examining  authority  unless  the 
examining  authority  believes  that  the " 
creditor  is  not  acting  in  good  faith  or 
that  the  creditor  has  not  sufficiently 
detentiined  that  exceptional 
circumstances  warrant  such  action. 
Applications  shall  be  filedand  acted   . 
upon  prior  to  the  end  of  the  payment    - 
fhriod  or  the  expiration  of  any 
s'ibsequent  extension. 
«**»*■ 

5;  In  §  220.8,  the  figure  "$500' in 
paragraph  (b)(4)  is  revised  to  read 
■  SIOOQ"  arid  paragraphs  (b)(l){i) 
introductory  text,  (bl(l)(ii),  (bj(3), 
"  {c)(2)(i),  and  (d)  arc  revised  to  read  as 
follows: 

§  220.8    Cash  account 

*  *         *         »         * 

(b)  *   *   * 

(1)  *   *   * 

(i)  Within  one  payment  period  of  the 
date:' 

•  •         »         »         « 

(ii)  In  the  case  of  the  purchase  of  a 
foreign  security,  within  one  payment  . 
period  of  the  trade  data  or  the  dele  on 
which. settlement  is  required  to  occur  by 
the  rules  of  the  foreign  securities 
market,  provided  this  period  does  not 
exceed  the  ma^timum  time  permitted  by 
ibis  part  for  delivery  against  payment 
transactions. 

(3)  Shipment  ofseciiriiies,  extension. 
If»any  shipment  of  securities  is 
incidental  to  consummation  of  a 
transaction,  a  creditor  may  extend  the 
payment  period  by  the  number  of  days 
required  for  shipment,  but  by  not  more 
than  one  additional  payment  period. 
***** 

(c)  *   *."* 

(2)  *    *    * 

(i)  Within  one  payment  period  of  the 
trade  date,  or  in  the  case  of  the  purchase 
of  a  foreign  security,  within  the  period 
specified  in  paragraph  (b)(l)(ii)  of  this 
section,  full  paj-ment  is  received  or  any 
check  or  draft  in  payment  hgs  cleared 
and  the  proceeds  from  the  salftjre  not 
withdrawn  prior  to  such  paym'iK^or 
check  clearance;  or 
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(d)  Extension  of  time  periods; 
transfers.  (1)  Unless  the  creditor's 
examining  authority  believes  that  the 
creditor  is  not  acting  in  good  faith  or 
that  the  creditor  has  not  sufficiently 
determined  that  exceptional 
circumstances  warrant  such  action,  it 
may  upon  application  by  the  creditor: 

(i)  Extend  any  period  specified  in 
paragraph  (b)  of  this  section: 

(ii)/LUtnorizelransfer  to  another 
accB^nt  of  any  transaction' involving  the 


purchase  of  a  margin  or  exempted 
security;  or 

(iii)  Grant  a  waiver  from  the  90  day 
freeze. 

(2VApplications  shall  be  filed  and 
acted  upon  prior  to  the  end  of  the 
payment  period,  or  in  the  case  of  the 
purchase  of  a  foreign  security  within  the 
period  specified  in  paragraph  (b)(l)(ii) 
of  this  section,  or  the  expiration  of  any 
subsequent  extension.  _         '  • 

6.  Section  220.18  is  redesignated  as 
S  220.19  and  new  §  220.18  is  added  to 
r.>ad  as  follows: 

§  220:18    Govern.nnent  securities  account 
In  a  government  securities  account,  a 
creditor  may  effect  and  finance 
transactions  involving  government 
securities,  provided  the  transaction 
would  be  permissible  for  a  broker  or 
dealer  registered  under  section  I'iC  of 
the  act. 

By  onit^r  of  the  Board  of  (knernors  of  the 
Fi:dcr;ii  Reserve  System,  June  2".  1994. 
William  W.  Wiles, 
Sf  cre.'a  H'  of  the  Board. 

\VH  Doc.  94-16033  Fili-d  6-:j(>-94:  8:45  Air.] 
BILLING  COO€  6210-01-P 


CONSUMEa  PRODUCT  SAFETY 
COMMISSION 

16CFn  Part  1117 

Proposed  Rule;  Requirements  for 
Reporting  Choking  Incidents  to  the 
Consumer  Product  Safety  Commission 
Pursuant  to  the  Child  Safety  Protection 
Act 

agency:  Consumer  Product  Safety 
Commission  (CPSC). 

ACTION:  Proposed  rule. 

-SUMMARY:  The  "Child  Safety  Protection 
.'Vet"  requires  manufacturers, 
distributors,  retailers,  and  importers  of 
marbles,  small  balls,  latex  balloons,  and 
toys  or  games  that  contain  such  items  or 
other  small  parts,  to  report  to  the 
Commission  when  they  loanr  of  certain 
choking  incidents  involving  such 
products.  The  Commission  is  proposing 
a  rule  to  implement  this  reporting 
requirement. 

DATES:  Written  comments  in  response  to 
this  notice  must  be  received  by  the 
Commission  no  later  than  September  14, 
1994. 

ADDRESSES:  Comments,  preferably  in 
five  (5)  copies,  should  be  mailed  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207-0001,  telephone 
(301)  504-0800,  or  delivered  to  room 
502,  East  West  Towers  Building.  4330 


East  West  Highway,  Bethesda,  MD. 
20314. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eric  L.  Stone,  Office  of  Compliance  and 
Enforcement,  at  the  above  address, 
telephone  (301)  504-0626,  extension 

1350. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Section  101  of  the  Child  Safety 
Protection  Act,  (Pub.  L.  No.  103-267) 
(june  17, 1994)  (the  Act)  adds  a  new 
Section  24  to  the  Federal  Hazardous 
Substances  Act  (FHSA),  15  U.S.C.  12fil- 
1277,  to  be  codified  at  15  U.S.C,  127H. 
Section  24  of  the  FHSA  requires  the 
labeling  of  certain  toys.  The 
Commission's  proposed  amendments  of 
16  CFR  Part  .1500  implementing'those 
l.iljeling  requirements  are  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Section  102  of  the  Child  .Safety 
Protection  Act  also  added  a  new 
reporting  requirement: 

Each  manufacturer,  distributor, 
retailer  and  importer  of  a  marble,  small 
ball,  or  l<)tex  balloon,  or  a  tov  or  game 
titat  contains  a  marble,  small  ball,  latex 
I'sHoon  or  other  small  part,  shall  report 
to  the  Commission  any  information 
f  btained  by  such  manufacturer, 
di.stribulor,  retailer,  or  impor'cr  which 
reasonably  supports  the  conclusion 
that— 

[A]  an  incident  occtRred  in  which  a 

i  iiiid  (regardless  of'age)  choked  on  such 
a  marble,  small  ball,  or  l^^ex  balloon  or  * 
on  a  marble,  small  bsil,  latex  balloon,  or 
other  sm.all  part  contained  in  such  toy 
or  game  and 

(B)  as  a  result  of  that  incident  the 
tliild  died,  suffered  serious  injury, 
ctased  breathing  for  any  length  of  time, 
or  was  treated  by  a  medical 
professional. 

(The  full  text  of  section  102  is  published 
in  the  Appendix  to  this  proposal 
because  the  language  will  not  be 
codified  in  the  United  States  Code.) 

Under  the  Act,  a  failure  to  report  is  a 
prohibited  act  under  section  19(a)(3)  of 
the  Consumer  Product  Safety  Act 
(CPSA).  15  U.S.C.  2068(a)(3), 
punishable  by  a  dvil  penaUy  under 
section  20  of  the  CPS.A.  15  U.S.C.  2069. 
The  Act  provides  a  high  degree  of 
confidentiality  for  such  reports.  In 
addition,  the  Act  states  that  reports  shall 
not  be  interpreted  as  admissions  of 
liability  or  of  the  truth  of  the 
information  in  the  reports. 

Several  terms  are  not  defined  by  the 
Act,  and  the  text  of  the  Act  leaves  other 
issues  unresolved.  For  example,  the  Act 
does  not  say  how  soon  a  firm  must 
report  after  it  obtains  reportable 
information.  The  Act  is  also  silent  as  to 
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supports  the  conclusion  that  an  incident 
occurred  in  which  a  child,  regardless  of 
age.  choked  on  such  a  product  and,  as 
a  result  of  such  coking  incident,  the 
child  died,  suffered  serious  injury, 
ceased  breathing  for  any  length  of  time, 
or  was  treated  by  a  medical 
professional."  (§.  Rep.  No.  195. 103d 
Cong.,  2d  Sess.  10  (1993).^ 

The  rule  is  intended  to  require  firms 
to  report  incident  information  obtained 
after  June  17, 1994,  the  effective  date  of 
the  Child  Safety  Protection  Act.  The 
Commission  has  placed  no  limitations 
on  the  age  of  the  child  involved  in  the 
incident  or  on  the  intended  ages  for  the 
toy  or  game  involved.  This  approach  is 
consistent  with  the  Senate  committee 
report  which  said  "reports  are  to  be 
made  regardless  of  the  age  of  the  child 
who  chokes  and  regardless  of  the  ages 
of  the  child  for  which  the  toy  was 
intended."  (S.  Rep.  No.  195, 103d  Cong., 
2d  Sess.  10  (1993)). 

Section  1117.4  of  the  proposal 
requires  firms  to  report  within  24  hours 
of  obtaining  information  about  a 
reportable  choking  incident.  Since  the 
statute  does  not  provide  a  time  frame  for 
reporting,  the  Commission  believes  the 
intent  was  that  firms  report  as  soon  as 
they  obtain  "information  that  supports 
the  conclusion  that  an  incident 
occurred."  (S.  Rep.  No.  195, 103d  Cpn^rr- 
2d  Sess.  10  (1993)).  Moreover.     / 
immediate  reporting  is  important  to 
help  the  Commission  prevent  additional 
choking  incidents  to  children. 

Proposed  §  1117.5  describes  the 
information  that  firms  must  report.  The 
Commission  has  limited  the  reporting 
requirements  to  information  necessary 
to  give  the  Commission  staff  sufficient 
information  to  understand  the  nature  of, 
and  the  context  for,  the  choking 
incident  and  to  determine  whether 
corrective  measures  may  be  necessary. 
Because  these  reports  are  limited  to 
reduce  the  burden  on  reporting  firms, 
the  Commission  anticipated  that  in 
some  cases  the  staff  may  need  to 
investigate  further. 

Section  1117.6  of  the  proposed  rule 
explains  that  this  reporting  provision  is 
in  addition  to,  but  not  a  substitute  for, 
the  reporting  requirements  of  section 
15(b)  of  the  CPSA  (15  U.S.C.  2064(b)). 
Even  if  a  report  of  a  choking  hazard  is 
not  required  by  the  proposed  rule,  a 
rep<}rt  may  be  necessary  under  section 
15(b)  of  the  CPSA  (15  U.S.C.  2064(b)) 
and  16  CFR  Part  1115. 

The  remaining  provisions  of  this 

proposed  regulation  set  forth  the  -^"^ ^ 

confidentiality,  liability  ad  penalty 
provisions  that  would  apply  to  reporting 
in  accordance  with  the  proposed 
regulation  published  below. 


C  Impact  on  Small  Businesses 

In  accordance  with  section  3(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Commission  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities  if 
issued  on  a  final  basis.  Any  obligations 
imposed  upon  such  entities  arise  under 
the  express  provisions  of  section  102  of 
the  Child  Protection  Safety  Act.  Pub.  L. 
No.  103-267.  June  17.  1994.  The 
proposed  regulation  simply  implements 
the  obligations  imposed  by  that  law. 
The  regulation  itself  will  not  have  a 
significant  economic  impact  on  small 
businesses,  either  beneficial  or  negative, 
beyond  that  which  results  from  the 
statutory  provisions. 

D.  Environmental  Considerations 

The  proposed  rule  fall  within  the 
provisions  of  16  CFR  1021.5(c).  which 
designates  categories  of  actions 
conducted  by  the  Consumer  Product 
Safety  Contmission  that  normally  have 
little  or  no  potential  for  affecting  the 
human  environment.  The  Commission 
does  not  believe  that  the  rule  contains 
any  unusual  aspects  which  may 
produce  effects  on  the  human 
environment,  nor  can  the  Commission 
foresee  any  circumstance  in  which  the 
rule  proposed  below  may  produce  such 
effects. 

For  this  reason,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

E.  Proposed  Effective  Date 

This  regulation  is  proposed  to  become 
effective  30  days  after  publication  of  the 
final  regulation  in  the  Federal  Register. 
Subject  firms  should  be  awai^.  however, 
that  the  Child  Safety  Protection  Act 
required  reporting  as  of  June  17, 1994. 
Firms  may  use  this  proposal  for 
guidance  as  to  how  to  comply  with  the 
law. 

List  of  Subjects  in  16  CFR  Part  1117 

Administrative  practice  and " 
procedure,  Business  and  industry. 
Consumer  Protection,  Toy  Safety, 
Penalties,  Reporting  and  recordkeeping 
requirements,  and  Small  Parts. 

Conclusion 

Therefore,  pursuant  to  the  authority  of 
the  Child  Safety  Protection  Act  (Pub.  L. 
103-267),  section  16(b)  of  the  CPSA  (15 

S.C  2065(b)),  and  5  U.S.C.  553.  the 
CPSC  proposes  to  amend  Title  16  of  the 
Code  of  Federal  Regulations,  Chapter  II. 
Subchapter  B  by  adding  a  new  Part  1117 
to  read  as  follows: 


PART  1117— REPORTING  OF 
CHOKING  INCIDENTS  INVOLVING 
MARBLES,  SMALL  BALLS,  LATEX 
BALLOONS  AND  OTHER  SMALL 
PARTS. 

Sec. 

1117.1  Purpose. 

1117.2  Definitions. 

1117.3  Reportable  information. 

11 1 7.4  Time  for  filing  a  report. 

1117.5  Information  t^iaf  must  be  reported 
and  to  whom. 

1117.6  Relation  to  section  1 5(b)  of  the 
CPSA. 

1117.7  Confidentiality  of  reports 

1117.8  Effect  of  reports  on  liability. 

1117.9  Prohibited  acts  and  sanctions. 
Appendix  to  Part  1117— Sec  102  of  the  Child 

Safety  Reporting  Act 
Authority:  Section  102  of  the  Child  Safety 
Protection  Act  (Pub.  L  No.  103-267),  section 
16(b).  15  U.S.C.  1065(b),  and  5  U.S.C.  553. 

§1117.1    PJrtJose. 

The  p4^|se  of  this  part  is  to  set  forth 
the  Comfnission's  regulations  for  reports 
of  choking  incidents  required  by  the 
Child  Safety  Protection  Act.  The  statute 
requires  that  each  manufacturer, 
distributor,  retailer,  and  importer  of  a 
marble,  small  ball,  or  latex  balloon,  or 
a  toy  or  a  game  that  contains  a  marble, 
small  ball,  latex  balloon,  or  other  small 
part,  shall  report  to  the  Commission  any 
information  obtained  by  such 
manufacturer,  distributor,  retailer,  or 
importer  which  reasonably  supports  the 
conclusion  that  an  incident  occurred  in 
which  a  child  (regardless  of  age)  choked 
on  such  a  marble,  small  ball,  or  latex 
balloon  or  on  a  marble,  small  ball,  latex  " 
balloon,  or  other  small  part  contained  in 
such  toy  or  game  and,  as  a  result  of  that 
incident  the  child  died,  suffered  serious . 
injury,  ceased  breathing  for  any  length 
of  time,  or  was  treated  by  a  medical 
professional. 

§1117.2    Definitions. 

(a)  Swall  part  means  any  component 
of  a  toy  or  game  which,  when  tested  in 
accordance  with  the  procedures  in  16 
CFR  1501.4(a)  and  1501.4(b)(1),  fits 
entirely  within  the  cylinder  shown  in     - 
Figure  1  appended  to  16  CFR  1501. 

(b)  Small  ball  means  any  ball  with  a 
diameter  of  1.75  inches  (4.445  cm)  or 
less  when  measured  in  the  manner  set 
forth  in  16  CFR  1500.18(a)(17)(iii)  &  (iv). 
For  purposes  of  this  designation,  the 
term  "ball"  includes  any  spherical, 
ovoid,  or  ellipsoidal  object  that  is 
designed  or  intended  to  be  thrown,  hit, 
kicked,  rolled,  or  bounced,  and  is  either 
not  permanently  attached  to  another  toy 
or  article,  or  is  attached  to  such  toy  or 
article  by  means  of  a  siring,  elastic  cord, 
or  similar  tether.  The  term  "ball" 
includes  any  multi-sided  object  formed    .. 
by  connecting  planes  into  a  generally 
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PART  1117— REPORTING  OF 
CHOKING  INCIDENTS  INVOLVING 
MARBLES,  SMALL  BALLS,  LATEX 
BALLOONS  AND  OTHER  SMALL 
PARTS. 

Sec. 

1117.1  Puqjose. 

1117.2  Definitions. 

1117.3  Reportable  information. 

1117.4  Time  for  filing  a  report. 

1117.5  Information  t^at  must  be  reported 
and  to  whom. 

1117.6  Relation  to  section  1 5(b)  of  the 
CPSA. 

1117.7  Confidentiality  of  reports 

1117.8  Effect  of  reports  on  liability. 

1117.9  Prohibited  acts  and  sanctions. 
Appendix  to  Part  1117— Sec.  102  of  the  Child 

Safety  Reporting  Act 
Authority:  Section  102  of  the  Child  Safety 
Protection  Act  |Pub.  L  No.  103-267),  section 
16(b).  15  U.S.C.  1065(b),  and  5  U.S.C.  553. 

§1117.1    PJflfose. 

The  p  Vpj^se  of  this  part  is  to  set  forth 
the  Commission's  regulations  for  reports 
of  ':hoking  incidents  required  by  the 
Child  Safety  Protection  Act.  The  statute 
requires  that  each  manufacturer, 
distributor,  retailer,  and  importer  of  a 
marble,  small  ball,  or  latex  balloon,  or 
a  toy  or  a  game  that  contains  a  marble, 
small  ball,  latex  balloon,  or  other  small 
part,  shall  report  to  the  Commission  any 
information  obtained  by  such 
manufacturer,  distributor,  retailer,  or 
importer  which  reasonably  supports  thie 
conclusion  that  an  incident  occurred  in 
which  a  child  (regardless  of  age)  choked 
on  such  a  marble,  small  ball,  or  latex 
balloon  or  on  a  marble,  small  ball,  latex 
balloon,  or  other  small  part  contained  in 
such  toy  or  game  and,  as  a  result  of  that 
incident  the  child  died,  suffered  serious 
injury,  ceased  breathing  for  any  length 
of  time,  or  was  treated  by  a  medical 
professional. 

§1117.2    Definitions. 

(a)  Small  part  means  any  component 
of  a  toy  or  game  which,  when  tested  in 
accordance  with  the  procedures  in  16 
CFR  1501.4(a)  and  1501.4(b)(1).  fits 
entirely  within  the  cylinder  shown  in     ., 
Figure  1  appended  to  16  CFR  1501. 

(b)  Small  baU  means  any  ball  with  a 
diameter  of  1.75  inches  (4.445  cm)  or 
less  when  measured  in  the  manner  set 
forth  in  16  CFR  1500.18(a)(17)(iii)  &  (iv). 
For  purposes  of  this  designation,  the 
term  "ball"  includes  any  spherical, 
ovoid,  or  ellipsoidal  object  that  is 
designed  or  intended  to  be  thrown,  hit. 
kicked,  rolled,  or  bounced,  and  is  either 
not  permanently  attached  to  another  toy 
or  article,  or  is  attached  to  such  toy  or 
article  by  means  of  a  string,  elastic  cord, 
or  similar  tether.  The  term  "ball" 
includes  any  multi-sided  object  formed 
by  connecting  planes  into  a  generally 
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spherical,  ovoid,  or  ellipsoidal  shape 
that  is  designated  or  intended  to  be  used 
as  a  ball,  and  any  novelty  'tem  of  a 
generally  spherical,  ovoid,  or  ellipsoiaal 
shape  that  is  designated  or  intended  to 
be  used  as  a  ball. 

(c)  Choked  means  suffered  an 
obstrjction  of  the  airways. 

(d)  A  latex  balloon  is  a  toy  or 
decorative  item  consisting  of  a  latex  bag 
that  is  designed  to  be  inflated  by  air  or 
gas.  The  term  does  not  include 
inflatable  children's  toys  that  are  used      i 
in  aquatic  activities,  such  as  rafts,  water 
wings,  life  rings,  etc. 

(e)  A  marble  is  a  ball  made  of  a  hard 
material,  such  as  glass,  agate,  marble  or 
plastic,  that  is  used  in  various  children's 
games,  generally  as  a  playing  piece  or 
marker. 

(f)  Serious  injury  includes  not  only 
the  concept  of  "grievous  bodily  injury" 
defined  in  the  Commission's  rule  for 
Substantial  Hazard  Reports  at  16  CFR 
1115.12(d).  but  also  any  other 
significant  injury.  Injuries  necessitating 
hospitalization  which  require  actual 
medical  or  surgical  treatment,  fractures, 
lacerations  requiring  sutures, 
concussions,  injuries  to  the  eye,  ear,  or 
internal  organs  requiring  medical 
treatment,  and  injuries  necessitating 
absence  from  school  or  work  or  more 
than  one  day  are  examples  of  situations 
in  which  the  Commission  shall  presume 
that  such  a  serious  injury  has  occurred. 

(g)  Subject  firm  means  any 
manufacturer,  distributor,  retailer  or 
importer  of  marbles,  small  balls,  latex 
balloons,  or  a  toy  or  game  that  contains 
a  marble,  small  ball,  latex  balloon,  or 
other  small  part. 


§1117.4    Time  for  filing  a  report 

A  subject  firm  must  report  within  24 
hours  of  obtaining  information  which 
reasonably  supports  the  conclusion  that 
an  incident  orrurred  in  which  a  child 
(regardless  of  age)  choked  on  a  marble, 
small  ball,  or  latex  balloon  or  on  a 
marble,  small  ball,  latex  balloon,  or 
other  small  part  contained  in  a  toy  or 
game  and,  as  a  resuh  of  that  incident  the 
child  died,  suffered  serious  injury, 
ceased  breathing  for  any  length  of  time, 
or  was  treated  by  a  medical 
professional.  Section  1117.5  sets  forth 
the  information  that  must  be  reported. 


§  1 1 17.3    Reportable  information. 

A  subject  firm  shall  report  any 
information  it  obtains  which  reasonably 
supports  the  conclusion  that  a 
reportable  incident  occurred.  Generally, 
firms  should  report  any  information 
provided  to  the  company,  orally  or  in 
wTiting,  which  states  that  a  child 
choked  on  a  marble,  small  ball,  latex 
balloon,  or  on  a  marble,  small  ball,  latex 
balloon  or  other  small  part  contained  in 
a  toy  or  game  and,  as  a  resuh  of  that 
incident  the  child  died,  suffered  serious 
injury,  ceased  breathing  for  any  length 
of  time,  or  ws  treated  by  a  medical 
profession^  Subject  firms  must  not . 
wait  until  mey  have  investigated  the 
incident  or  conclusively  resolved 
whether  the  information  is  accurate  or 
whether  their  product  was  involved  in 
the  incident.  Firms  shall  not  wait  to 
determine  conclusively  the  cause  of  the 
death,  injury,  cessation  of  breathing  or 
necessity  for  treatment.  An  allegation 
that  such  a  result  followed  the  choking 
incident  is  sufficient  to  require  a  report. 


§  1 1 17.5    Information  that  must  be  reported 
and  to  whom. 

(a)  Reports  shall  be  directed  to  the 
Division  of  Corrective  Actions. 
Consumer  Products  Safety  Commission, 
4330  East  West  Highway,  Bethesda, 
Maryland  20814  (Mailing  Address: 
Washington,  D.C.  20207)  (Phone:  301- 
504-0608,  facsimile:  301-504-0359). 

(b)  Subject  firms  must  report  as  much 
of  the  following  information  as  is 
known  when  the  report  is  made: 

(1)  The  name,  address,  and  title  of  the 
person  submitting  the  report  to  the 
Commission. 

(2)  The  name  and  address  of  the 
subject  firm, 

(3)  The  name  and  address  of  the  child 
who  choked  and  the  person(s)  who 
notified  the  subject  firm  of  the  choking 
incident, 

(4)  Identification  of  the  product 
involved  including  the  date(s)  of 
distribution,  model  or  style  number,  a 
description  of  the  product  (including 
any  labeling  and  warnings),  a 
description  of  the  marble,  small  ball, 
latex  balloon  or  other  small  part 
involved,  and  pictures  or  sample  if 
available, 

(5)  A-description  of  the  choking 
incident  and  any  injuries  that  resulted 
or  medical  treatment  that  was  necessarv, 

(6)  Copies  of  any  information 
obtained  about  the  choking  incident, 

(7)  Any  information  about  changes 
made  to  the  product  or  its  labeling  or 
warnings  with  the  intention  of  avoiding 
such  choking  incidents,  including,  but 
no  limited  to,  the  date(s)  of  the  change 
and  its  implementation,  and  a 
description  of  the  change.  Copies  of  any 
engineering  drawings  or  product  and 
label  samples  that  depict  the  changelsj. 

(8)  The  details  of  any  public  notice  or 
other  corrective  action  planned  by  the 
firm, 

(9)  Such  other  information  as 
appropriate. 

(c)  Subject  firms  must  immediately       | 
supplement  their  reports  when  they 
obtain  further  information  specified  !•> 
.section  (b). 
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§1117.6 
CPSA. 


Relation  to  s  ection  I5<b)  of  the 
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Section  15(b)  of  th  }  CPSA  requires 
subject  firms  to  repoi  t  when  they  obtain 
information  which  n  asonably  supports 
the  conclusion  that  products  they 
distributed  in  commi  irce  fail  to  comply 
with  an  applicable  cdnsumer  product 
safety  rule  or  with  a  'oluntary  consumer 
product  safety  standard  upon  which  the 
Commission  has  reli(  d  under  section  9 
of  the  CPSA,  contain  a  defect  which 
could  create  a  substa  itial  product 
hazard,  or  create  an  i  nreasonable  risk  of 
serious  injury  or  dealn.  The 
Commission's  rules  i  iterpreting  this 
provision  are  set  fori  i  at  16  CFR  11 IL 
The  requirements  of  ection  102  of  the 
CPSA  and  this  Part  ai  e  in  addition  to 
but  not  to  the  exclusi  >n  of,  the 
requirements  in  section  15(b)  and  Part 
1115.  To  comply  witli  section  15(b), 
subject  firms  must  co  itinue  to  evaluate 
safety  information  thi  ly  obtain  about 
their  products.  Subje<  ;t  firms  may  have 
an  obligation  to  repoi  I  under  section 
15(b)  of  the  CPSA  wh  uther  or  not  they 
obtain  information  about  choking 
incidents.  Firms  mus  also  comply 
the  lawsuit  reporting  arovisions  of 
section  37  of  the  CPS.  i.  interpreted  at  16 
CFR  1116. 


§1117.7    Confidentialil 
The  confidentiality 
section  6  of  the  CPSA 
apply  to  reports  subm  itted 
Part.  The  Commissior 
information  submitte< 
the  protection  afforde  1 
submitted  under 
accordance  with 
CPSA  and  subpart  G 
Title  16  of  the  CFR 


secti  an 
secti  )n 


(f 


Iitl^ 

"Till 


1117.8    Effect  of 
A  report  by  a  manu 


distributor,  retailer,  oi 
this  Part  shall  not  be 
purpose,  as  an  adm 
of  the  truth  of  the  in 
in  the  report. 


lads 


rgly 


§1117.9    Prohibited 

(a)  Whoever  knowi 
falsifies  or  conceals  a 
report  submitted  undt  r 
subject  to  criminal  pei 
use.  1001. 

(b)  A  failure  to  repo  t 
Commission  in  a 
required  by  this  Part  i< 
under  section  19(a)(3) 
U.S.C.  2068(a)(3). 

(c)  A  subject  firm  th 
to  report  is  subject  to 
under  section  20  of  th( 
2069.  "Knowing"  meafis 
actual  knowledge  or 


the 


IMI 


of  reports, 
provisions  of 
15  U.S.C.  2055. 
under  this 
shall  afford 
under  this  Part 
to  information 

15(b).  in 

6(b)(5)  of  the 
Part  1101  of 


repotts  on  liability, 
acturer, 

importer  under 
iterpreted.  for  any 
iss  on  of  liability  or 
fo  rmation  contained 


and  sanctions. 

and  willfully 
naterial  fact  in  a 

this  Part  is 
allies  under  18 


to  the 
time^y  fashion  as 

a  prohibited  act 
DftheCPSA.  15 


CJV 


t  knowingly  fails 

il  penalties 
CPSA.  15  U.S.C. 

the  having  of 

presumed 


having  of  knowledge  deemed  to  be 
possessed  by  a  reasonable  person  who 
acts  in  the  circumstances,  including 
knowledge  obtainable  upon  the  exercise 
of  due  care  to  ascertain  the  truth  of 
representations.  Section  20(d)  of  the 
CPSA.  15  U.S.C.  2069(d). 

(d)  Any  person  who  knowingly  and 
willfully  violates  section  19  of  this  Act 
after  having  received  notice  of 
noncompliance  fi-om  the  Commission 
may  be  subject  to  criminal  penalties 
under  section  21  of  the  CPSA.  15  U.S.C. 
2070. 

Appendix  to  Part  1117— Sec.  102  of  the 
■  Child  Safety  Reporting  Act 

§  102    Reporting  Requirements. 

(a)  Reports  to  Consumer  Product 
Safety  Commission. — 

(1)  Requirement  to  Report. — Each 
manufacturer,  distributor,  retailer,  and 
importer  of  a  marble,  small  ball,  or  latex 
balloon,  or  a  toy  or  game  that  contains 
a  marble,  small  ball,  latex  balloon,  or 
other  small  part,  shall  report  to  the 
Commission  any  information  obtained 
by  such  manufacturer,  distributor, 
retailer,  or  imj>orter  which  reasonably 
supports  the  conclusion  that — 

(A)  an  incident  occurred  in  which  a 
child  (regardless  of  age)  choked  on  such 
a  marble,  small  ball,  or  latex  balloon  or 

.on  a  marble,  small  ball,  latex  balloon,  or 
other  small  part  contained  in  such  toy 
or  game:  and 

(B)  as  a  result  of  that  incident  the 
child  died,  suffered  serious  injury, 
ceased  breathing  for  any  length  of  time, 
or  was  treated  by  a  medical 
professional. 

(2)  Treatment  Under  CPSA.— For 
purposes  of  section  19(a)(3)  of  the 
Consumer  Product  Safety  Act  (15  U.S.C. 
2068(a)(3)).  the  requirement  to  report 
information  under  this  subsection  is 
deemed  to  be  a  requirement  under  such 
Act. 

(3)  Effect  on  Liability. — A  report  by  a 
manufacturer,  distributor,  retailer,  or 
importer  under  paragraph  (1)  shall  not 
be  interpreted,  for  any  purpose,  as  an 
admission  of  liability  or  of  the  truth  of 
the  information  contained  in  the  report. 

(bj  Confidentiality  Protections.— The 
confidentiality  protections  of  section 
6(b)  of  the  Consumer  Product  Safety  Act 
(15  U.S.C.  2055(b))  apply  to  any 
information  reported  to  the  Commis5Tbn 
under  subsection  (a)  of  this  section.  F«r 
purpases  of  section  6(b)(5)  of  such  Act. 
information  so  reported  shall  be  treated 
as  information  submitted  pursuant  to 
section  15(b)  of  such  Act  respecting  a 
consumer  product. 


Dated:  June  28. 1994. 

Sadye  E.  Dtmn, 

Secretary.  Consumer  Product  Safety 
Commission. 

(FR  Doc.  94-16083  Filed  G-30-94;  8.45  ami 
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16 CFR  Parti 500 

Multiple  Tube  Mine  and  Shell 
Fireworks  Devices:  Advance  Notice  of 
Proposed  Rulemaking;  Request  for 
Comments  and  Information 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Advance  Notice  of  Pro{>osed 

Rulemaking. 


SUMMARY:  Based  on  currently  available 
information,  the  Commission  has  reason 
to  believe  that  an  unreasonable  risk  of 
injury  may  be  associated  with  multiple 
tube  mine  and  shell  fireworks  devices. 
Requirements  currently  enforced  by  the 
Commission  may  not  adequately 
address  the  risk  of  serious  injury  posed 
by  these  fireworks  devices.  The 
Commission  is  issuing  this  advance 
notice  of  proposed  rulemaking 
("ANPR")  under  the  Federal  Hazardous 
Substances  Act  to  initiate  the  process  of 
amending  its  fireworks  regulations  for 
all  multiple  tube  mine  and  shell 
fireworks  devices.  This  action  applies  to 
all  multiple  tube  mine  and  shell  devices 
which  fire  sequentially  into  the  air. 

The  ANPR  addresses  the  issue  of  how 
to  reduce  the  risk  of  injury  associated 
with  multiple  tube  mine  and  shell 
devices.  One  possible  outcome  of  the 
proceeding  would  be  to  amend  existing 
requirements  for  fireworks  devices  to 
ban  all  multiple  tube  mine  and  shell  ■ 
devices,  or  to  ban  specific  multiple  tube 
mine  and  shell  devices  found  to  present 
an  unreasonable  risk  of  injury. 
Alternatively,  the  Commission  is  also 
considering  whether  to  amend  the 
fireworks  regulations  to  reduce  the  risk 
of  injury  by  (1)  requiring  additional 
labeling  on  these  particular  devices,  or 
(2)  setting  design  or  performance  criteria 
for  these  devices  (by  banning  devices 
not  in  compliance).  A  final  alternative  is 
for  the  Commission  to  refrain  from 
issuing  a  mandatory  requirement  and 
encourage  the  development  of  a 
voluntary  standard. 

The  Conrunission  solicits  written 
comments  from  interested  persons 
concerning  the  risk  of  injury  and  the 
regulatory  alternatives  discussed  in  this 
notice,  as  well  as  other  possible 
methods  to  reduce  or  eliminate  these 
risks. 

DATES:  Written  comments  in  response  to 
this  notice  must  be  received  by  the 


Commission  no  later  than  August  30, 
1994. 

ADDRESSES:  Comments  should  be 
mailed,  preferably  in  five  (5)  copies,  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207,  or  delivered  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  Room  502, 
4330  East-West  Highway,  Bethesda, 
Maryland  20814;  telephone  (301)  504- 
6800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Smith,  Project  Officer,  Directorate 
for  Epidemiology,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone  (301)  504-0470. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Multiple  tube  mine  and  shell 
fireworks  devices  are  a  non-reloadable 
type  of  multiple  shot  device  designed  to 
fire  aerial  shells  and/or  comets  and 
produce  visual  or  audible  effects  in  the 
air.  Mines  are  fireworks  devices 
intended  to  produce  a  low  altitude 
aerial  effect.  Shells  are  aerial  devices 
designed  to  be  propelled  into  the  air 
where  a  small  explosive  charge  breaks 
the  shell  and  creates  a  display  of  stars, 
reports,  and  other  effects.  Mines  and 
shells  may  have  different  propellant 
limits  but  are  generally  combined  into  a 
single  unit  and  in  most  cases  it  is 
difficult  to  distinguish  between  a  mine 
and  a  shell. 

The  products  referenced  in  this 
proceeding  generally  contain  both 
mines  and  shells  and  will  be  referred  to 
as  multiple  tube  mine  and  shell  devices. 
These  devices  are  manufactured 
domestically  and  are  also  imported. 

Multiple  tube  mine  and  shell  devices 
are  comprised  of  several  vertical  tubes 
with  a  common  fuse,  either  with  or 
without  a  horizontal  base.  Because  these 
devices  are  designed  to  fire  shots 
sequentially,  there  is  a  danger  that  after 
the  first  shot  or  few  shots  the  device 
may  become  unstable  and  tip  over.  The 
other  shots  then  may  fire  horizontally  or 
at  an  angle  and  may  hit  the  ojjerator  or 
spectatcys.  The  Commission  is  aware  of 
two  deaflhs  and  two  bum  injuries  to 
spectator^involving  multiple  tube  mine 
and  shellnevices  in  this  scenario. 
Because  of  the  severe  nature  of  injuries 
involved,  the  Commission  is  taking 
action  to  initiate  this  rulemaking 
proceeding. 

The  Commission  regulates  fireworks 
devices  pursuant  to  the  provisions  of 
the  Federal  Hazardous  Substances  Act 
("FHSA").  15  U.S.C  1261  et  seq.  Under 
current  regulations,  the  Commission  has 
declared  certain  specified  fireworks 
devices  to  be  "banned  hazardous    . 
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Commission  no  later  than  August  30, 
1994. 

ADDRESSES:  Comments  should  be 
mailed,  preferably  in  five  (5)  copies,  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207,  or  delivered  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  Room  502, 
4330  East-West  Highway,  Bethesda, 
Maryland  20814;  telephone  (301)  504- 
6800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Smith,  Project  Officer,  Directorate 
for  Epidemiology,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone  (301)  504-0470. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Multiple  tube  mine  and  shell 
firevirorks  devices  are  a  non-reloadable 
type  of  multiple  shot  device  designed  to 
fire  aerial  shells  and/or  comets  and 
produce  visual  or  audible  effects  in  the 
air.  Mines  are  fireworks  devices 
intended  to  produce  a  low  altitude 
aerial  effect.  Shells  are  aerial  devices 
designed  to  be  propelled  into  the  air 
where  a  small  explosive  charge  breaks 
the  shell  and  creates  a  display  of  stars, 
reports,  and  other  effects.  Mines  and 
shells  may  have  different  propellant 
limits  but  are  generally  combined  into  a 
single  unit  and  in  most  cases  it  is 
difficult  to  distinguish  between  a  mine 
and  a  shell. 

The  products  referenced  in  this 
proceeding  generally  contain  both 
mines  and  shells  and  will  be  referred  to 
as  multiple  tube  mine  and  shell  devices. 
These  devices  are  manufactured 
domestically  and  are  also  imported. 

Multiple  tube  mine  and  shell  devices 
are  comprised  of  several  vertical  tubes 
with  a  common  fuse,  either  with  or 
without  a  horizontal  base.  Because  these 
devices  are  designed  to  fire  shots 
sequentially,  there  is  a  danger  that  after 
the  first  shot  or  few  shots  the  device 
may  become  unstable  and  tip  over.  The 
other  shots  then  may  fire  horizontally  or 
at  an  angle  and  may  hit  the  ojierator  or 
spectat(M-s.  The  Commission  is  aware  of 
two  deaflhs  and  two  bum  injuries  to 
spectator^involving  multiple  tube  mine 
and  shell/flevices  in  this  scenario. 
Because  of  the  severe  nature  of  injuries 
involved,  the  Commission  is  taking 
action  to  initiate  this  rulemaking 
proceeding. 

The  Commission  regulates  fireworks 
devices  pursuant  to  the  provisions  of 
the  Federal  Hazardous  Substances  Act 
("FHSA"),  15  U.S.C  1261  et  seq.  Under 
current  regulations,  the  Commission  has 
declared  certain  specified  fireworks 
devices  to  be  "banned  hazardous    . 


substances."  16  CFR  1500.17(a)(3).  (8). 
and  (9). 

Additional  regulations  prescribe  the 
requirements  that  fireworks  devices  not 
specifically  listed  as  banned  must  meet 
to  avoid  being  classified  as  baiuied 
hazardous  substances.  16  CFR  Part 
1507.  These  include  a  requirement  that 
fuses  bum  3  to  6  seconds,  resist  side 
ignition,  and  remain  securely  attached 
to  the  device;  a  base-to-height  ratio 
requirement  for  base  stability;  a 
requirement  to  prevent  blowout  of  the 
tube;  and  a  limit  on  audible  "reports"  to 
2  grains  of  powder.  Id.  at  Part  1507. 
Finally,  additional  Commission 
regulations  prescribe  specific  warnings 
required  on  various  legal  fireworks 
devices.  Id.  at  1500.14(b)(7),  and 
designate  the  size  and  location  of  these 
warnings.  Id.  at  1500.121. 

Large  muhiple  tube  mine  and  shells, 
also  called  display  racks  or  multiple 
tube  aerial  display  devices,  were  first 
produced  by  domestic  manufacturers 
around  1986.  In  July  1991  the  first  of 
two  known  deaths  to  a  spectator,  a  3 
year  old  boy,  resulted  from  the  tip-over 
of  a  large  multiple  tube  mine  and  shell 
device.  The  Commission  staff 
investigated  tbn  incident  and 
determined  that  the  device  involved  in 
the  incident  presented  a  substantial 
product  hazard  under  the  Consumer 
Product  Safety  Act  (15  U.S.C.  2064(b)) 
because  it  posed  a  risk  of  serious  injury 
or  death.  Commission  testing  of  this 
multiple  tube  mine  and  shell  device 
indicated  that  it  complied  with 
Commission  regulations  regarding  base 
to  height  ratios  (sometimes  referred  to  as 
static  stability),  but  that  it  tipped  over 
when  functioning,  posing  a  hazard  to 
users.  The  manufacturer  of  the  device 
then  issued  a  recall  of  the  11,900  units 
distributed  to  retail  stores  and  fireworks 
stands  nationwide. 

The  Commission  informed  the 
fireworks  industry,  including  the 
American  Pyrotechnics  Association 
(APA)  and  the  American  Fireworks 
Standards  Laboratory  (AFSL),  of  the 
potential  for  death  and  serious  injury 
that  large  muhiple  tube  mine  and  shell 
devices  presented.  In  October  1991. 
several  domestic  manufacturers  of 
multiple  tube  mine  and  shell  devices 
began  developing  a  performance  test 
(sometimes  referred  to  as  a  dynamic 
stability  test)  to  test  the  tip-over-while- 
functioning  hazard  of  large  multiple 
tube  mine  and  shells.  This  test  utilized 
a  two  inch  thick  block  of  medium 
density  (2  pounds  per  cubic  foot) 
polyurethane  upholstery  foam  to 
simulate  the  function  of  the  device 
when  used  on  grassy  or  other  uneven 
surfaces.  AFSL  also  began  work  to 
revise  its  voluntary  standard  for  these 


devices  to  address  the  dynamic  stability 
problems  they  presented.  AFSL  issued 
an  interim  revised  voluntary  standard 
for  mines  and  shells  in  January  1993. 

In  addition,  the  Commission  collected 
samples  of  large  multiple  tube  mine  and 
shell  devices  manufactured 
domestically,  and  tested  the  devices  in 
accordance  with  FHSA  requirements. 
The  Commission  also  tested  the  devices 
for  the  tip-over-while-functioning 
hazard  using  the  industry  dynamic 
stability  test.  While  the  devices 
complied  with  FHSA  requirements, 
dynamic  stability  testing  on  a  foam 
surface  revealed  product  tip  overs  while 
functioning.  Therefore,  tiie  Commission 
staff  preliminarily  determined  that  the 
products  presented  substantial  product 
hazards  under  the  CPSA.  As  a  result,  in 
June  and  July  1992  four  different 
domestic  manufactuiers  of  large 
multiple  tube  mine  and  shell  devices 
recalled  six  different  devices  totaling 
approximately  16,600  units. 

In  July  1992  the  Commission  became  *^ 
aware  of  a  death  to  a  65  year  old  woman 
from  injuries  received  when  a  large 
multiple  tube  mine  and  shell  device 
with  a  base  tipped  over  while 
functioning.  The  device  fired  an  aerial 
shell  horizontally,  striking  the  victim  in 
the  left  temple  and  eye.  The 
Commission  determined  that  the 
description  of  the  device  was  similar  to 
the  multiple  tube  mine  and  shell  device 
involved  in  a  similar  death  in  July  1991. 

The  Commission  continued  to 
investigate  this  safety  problem.  In  June 
1993,  another  domestic  manufacturer  of 
three  different  large  multiple  tube  mine 
and  shell  devices  initiated  a  recall  of 
approximately  150,000  units  after  the 
Commission  staff  preliminarily 
determined  that  the  devices  presented  a 
substantial  hazard  because  they  tipped 
over  when  tested  on  foam. 

The  Commission  also  learned  that 
large  multiple  tube  mine  and  shell 
devices  wiUiout  bases  were  "being 
manufactured  and  imported  from  China. 
The  Commission  collected  samples  of 
these  devices  and  tested  them  for 
compliance  with  FHSA  requirements 
and  using  the  dynamic  stability  foam 
test  described  earlier.  The  Commission 
determined  that  while  the  devices 
complied  with  FHSA  requirements,  they 
tipped  over  while  functioning  on  a  foam 
surface,  posing  a  substantial  product 
hazard  which  could  result  in  serious 
injury  or  death.  In  June  1993,  in 
response  to  the  Commission  tests,  three 
different  importers  recalled  six  different 
multiple  tube  mine  and  shell  devices 
vdthout  bases,  totaling  20,450  units.  The 
Commission  also  informed  APA  and 
AFSL  of  the  recalls,  and  they  informed 
their  members.  As  a  result,  several 
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alongw'ith  a  preliminary  regulatory 
analysis  that  includes  a  preliminary 
description  of  potential  costs  and 
benefits  of  the  proposal  and  reasonable 
alternatives  to  the  proposed  regulation 
°  15  U.S.C.  1262(g)  &(h). 

After  reviewing  any  cojunients  on  the 
proposed  rule,  the  Commission  would 
then  decide  whether  to  issue  a  final 
rule.  If  the  Commission  decided  to 
proceed,  it  would  publish  the  text  of  the 
final  rule  and  a  final  regulatory  analysis 
that  includes  a  description  of  potential 
costs  and  benefits,  a  description  of 
alternatives  considered,  and  a  summary 
of  significant  issues  raised  by  comments 
submitted  in  response  to  liie  proposal 
15  U.S.C.  1262(i)(l).  In  addition,  in 
order  to  is.sue  a  final  regulation,  the 
Commission  must  make  findings 
concerning  voluntary  standards,  the 
relationship  of  the  costs  and  benefits  ot 
the  nile  and  the  burden  imposed  by 
regulation.  15  U.S.C.  12t>::(i)(2). 

If  the  Commission  uhimately  rieuided 
to  finalize  the  rule,  procedures 
e.-^tablished  under  section  701(e)  of  thr 
FDCA  would  govern.  15  U.S.C. 
1261(q)(2).  These  procedures  provide 
that  once  the  Commission  issues  a  fioid 
rule  (r:a!led  a  final  order),  interested 
persons  have  a  period  of  thirty  (30)  days 
in  which  to  file  objections  stating 
reasonable  grounds  therefor,  and  )f) 
request  a  public  hearing  on  tho.s»; 
objections.  If  no  objections  are-filtd.  the 
order  becomes  effective  on  the  last  day 
for  ob;ef:tions.  The  filing  of  .objections 
stays  the  implementation  of  those 
provisions  to  which  objections  are 
directed.  After  the  hearing,  the 
presiding  officer  would  issue  an  or.der 
based  upon  substantial  evidence.  21 
use.  .371(e);  IRCFR  Part  1.502 

CTheProducl    •  ' 

Multiple  Uif'e  mine  and  shell 
fireworks  are  Department  of 
Transportation  ("DOT")  1.4Gexpi6>iv»- 
devices  (formerly  Class  C  common 
fireworks  devices)  available  to 
consumers  that  may  be  used  at  or  neiir 
households.  Commissidn  regulations 
require  that  multiple  tube  mine'and 
shell  devices  bear  the  following 
conspicuous  label: 

WAKMNC;  (OR  CAimON)  EMIT.S     '     ■ 

SHCJWERS  OR  SPARKS  (OR  StKKr/S 

FLAMING  BALLS.  IF  MOKF. 

DESCRIPTIVE)  ,  .  ' 

I'.v.'  only  under  Iclosc)  adult  .supei>i.sicKi 
Foi  outdoor  use  only. 
Place  on  a  hard  smooth  surface  (or  ptacr 

upright  on  level  ground,  if  niorr- 

descriptive). 
D<  I  not  hold  in  hand. 
Light  fuse  and  get  away. 
IbCFR  1500.14(hl(^)(ix) 


As  discussed  below,  there  are 
different  types  of  multiple  tube  mine 
and  shell  devices: 

Large  multiple  tube  wine  and  shell 
devices:  These  devices  contain  multiple 
tubes  of  greater  than  one  inch  in  inside 
diameter  and  fire  large  aerial  shells  or    - 
comets  producing  visual  and  audible 
effects  m.ore  than  100  feet  in  the  air.' In  > 
domestically  manufactured  devices 
the.se  large  multiple  tubes  may  be 
individually  labeled  and  configured 
separately  on  a  plastic  or  wooden  base 
or  they  may  be  grouped  together  on  a 
wooden  base  with  a  single  label 
surrounding  them.  The  base  upon 
which  the  discharge  tube  is  mountt^d 
can  have  a  variety-of  different 
dimensions  and  the  tubes  themselves 
can  vary  in  number  and  size.  The  effects 
also  can  vary.  All  of  these  devices  have 
a  single  ignition  fuse  that  ignites  a 
charge  in  each  tul)e  and  sets  off  separate 
.sequential  aerial  displays.  These  devices 
are  sometimes  referred  to  as  display 

.  racks. 

Imported  large  multiple  tube  mine 
and  shell  devices  consist  of  several 
tubes  greater  than  one  inch  in  inside 
diameter  that  are  grouped  together  with 
or  without  a  wooden  or  plastic  base. 
These  tubes  are  fused  in  series  to  fire 
large  shells  and/or  comets  which 
produce  visual  and  audible  effects 

,  sequentially.  Some  of  these  devices 
have  a^single  label  surrounding  the 
grouped  tutes.  and  all  feature  a  single 
fuse  for  ignition.  These  imported 
multiple  tube  mine  and  shells  may  be  ■ 
sold  as  is  to  the  consumer  or  may  be 
used  by  doniestic  manufacturers  as 
in.serts  in  other  display  devices.        x 
Manufacturers  insert  the  entire 
iniported,  device  inside  a  .single 
<:ardboard  tiilie  with  a  manufacturer's 
label,  and  attach  the  insert  in  the  largpr 
tube  to  a  wooden  or  plastic  base. 
The  large  rnultiple  tube  mine  i.'id 

,  shell  devices,  whether  or  not  they 
cbfitain  a  base,  range  in  retail  price  from 
$S0  to  $130  each. 

Small  multiple  tube  mine  and  shell 
dvi'ices:  These  devices  contain  multiple 
tutes  Qf  one  inch  or  less'in  inside 
diameter.  Some  devices  are  referred. to. 
as  "cakes"  and  may-contain  as  many  as 
100  small  multiple  tubes  in  a  single 
device.  They  are  generally  itnported  and 
rnay  or  may  not  contain  a  horizontal 
base.  The  shells  fired  from  these  smBll 
devices  may  e.xplode,  releasing  effects  at 
a  height  of  20  feet  or  greater,  and  are 
ignited  by  a  single  fiise.  These  device^ 
range  in  retail  price  from  $5  to  $30  each. 

Because  ftie  shots  from  small  and 
large  multiple  tube  mine  and  shell 
devices  fire  sequentially  and  there  is  no 
dynamic  stability  requirement,  there  is    . 

t  .1  danger  that  the  force  froni  one  of  the 


earlier  shots  could  upset  the  device  and 
cause  it  to  fall  to  a  horizontal  position. 
One  of  the  subsequent  shots  could 
discharge  while  the  device  is  in  a 
horizontal  {>osition  or  as  it  is  falling.  As 
a  result,  there  is  a  risk  that  one  of  the 
projectiles  could  strike  the  operator  or 
spectators  and  cause  serious  injury.  The 
severity  of  injury  would  depend  on  both 
the  part  of  the  body  the  projectile  strikes 
and  the  kinetic  energy  of  the  projectile. 
Death  could  and  has  resulted  from  a 
projiBctile  striking  someone's  head. 

The  propensity  of  a  multiple  tube 
mine  and  shell  device  to  tip-over  varies 
depending  upon  such  factors  as  shell 
weights,  energy  produced  by  the  lift 
charge,  the  geometric  design  of  the 
device,  and  the  surface  on  which  the 
device  is  fired. 

The  Commission  identified 
domestically  manufactured  large 
multiple  tube  mine  and  shell  devices 
secured  to  a  base  that  have  a  high 
likelihood  of  tip-over  and,  therefore, 
pose  a  high  degree  of  risk.  These 
devices,  which  were  recalled,  fire  3  or 
more  shots  sequentially.  They  consist  of 
a  wooden  base  upvon  which  3  or  more 
vertical  mortar  tubes  are  mounted.  The 
displays  are  propelled  one  hundred  feet 
or  more  into  the  air.  Different  styles  of 
these  devices  provide  different  aerial 
displays  but  otherwise  are  substantially 
similar. 

The  Commission  has  also  identified 
the  tip-over- while- functioning  hazard  in 
imported  large  multiple  tube  mine  and 
shell  devices  containing  no  base.  Small 
and  large  multiple  tube  mine  and  shell 
devices  are  manufactured  domestically 
or  imported  and  are  distributed  to 
consumers  nationwide.  The  retail 
markup  price  of  these  products  from 
wholesale  is  approximately  200  to  400 
percent  per  unit. 

D.  Risk  of  Injury 

f     As  explained  above,  because  these 
multiple  tube  mine  and  shell  devices 
fire  sequentially  they  pose  a  hazard  of 
tipping  over  while  firing.  And,  jf  the 
projectile  were  to  strike  the  operator  or 
a  spectator,  serious  injury  could  result. 
The  Commission  has  noted  two  deaths 
directly  attributable  to  large  multiple 
tube  mine  and  shell  devices.  The  two 
deaths  occurred  during  operation  of 
similar  devices.  In  both  incidents,  the 
device  tipped  over  while  functioning 
and  the  projectile  from  the  device  struck 
the  victims,  both  spectators,  in  the  head. 
The  victims  were  a  3  year-old  boy  and 
a  65  year-old  woman.  Based  on  the 
Commission's  testing  and  reports  of  two 
deaths  involving  tip-over  of  similar 
devices,  the  Commission  believes  that 
the  large  multiple  tube  mine  and  shell 
devices  present  a  serious  risk  of  injury. 
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earlier  shots  could  upset  the  device  and 
cause  it  to  fall  to  a  horizontal  position. 
One  of  the  subsequent  shots  could 
discharge  while  the  device  is  in  a 
horizontal  position  or  as  it  is  falling.  As 
a  result,  there  is  a  risk  that  one  of  the 
projectiles  could  strike  the  operator  or 
spectators  and  cause  serious  injury.  The 
severity  of  injury  w^ould  depend  on  both 
the  part  of  the  body  the  projectile  strikes 
and  the  kinetic  energy  of  the  projectile. 
Death  could  and  has  resulted  from  a 
projiBctile  striking  someone's  head. 

The  propensity  of  a  multiple  tube 
mine  and  shell  device  to  tip-over  varies 
depending  upon  such  factors  as  shell 
weights,  energy  produced  by  the  lift 
charge,  the  geometric  design  of  the 
device,  and  the  surface  on  which  the 
device  is  fired. 

The  Commission  identified 
domestically  manufactured  large 
multiple  tube  mine  and  shell  devices 
secured  to  a  base  that  have  a  high 
likelihood  of  tip-over  and,  therefore, 
pose  a  high  degree  of  risk.  These 
devices,  which  were  recalled,  fire  3  or 
more  shots  sequentially.  They  consist  of 
a  wooden  base  upon  which  3  or  more 
vertical  mortar  tubes  are  mounted.  The 
displays  are  propelled  one  hundred  feet 
or  more  into  the  air.  Different  styles  of 
these  devices  provide  different  aerial 
displays  but  otherwise  are  substantially 
similar. 

The  Commission  has  also  identified 
the  tip-over-while-functioning  hazard  in 
imported  large  multiple  tube  mine  and 
shell  devices  containing  no  base.  Small 
and  large  multiple  tube  mine  and  shell 
devices  are  manufactured  domestically 
or  imported  and  are  distributed  to 
consumers  nationwide.  The  retail 
markup  price  of  these  products  from 
wholesale  is  approximately  200  to  400 
percent  per  unit. 

p.  Risk  of  Injury 

^     As  explained  above,  because  these 
multiple  tube  mine  and  shell  devices 
fire  sequentially  they  pose  a  hazard  of 
tipping  over  while  firing.  And,. if  the 
projectile  were  to  strike  the  operator  or 
a  spectator,  serious  injury  could  result. 
The  Commission  has  noted  two  deaths 
directly  attributable  to  large  multiple 
tube  mine  and  shell  devices.  The  two 
deaths  occurred  during  operation  of 
similar  devices.  In  both  incidents,  the 
device  tipped  over  while  functioning 
and  the  projectile  from  the  device  struck 
the  victims,  both  spectators,  in  the  head. 
The  victims  were  a  3  year-old  boy  and 
a  65  year-old  woman.  Based  on  the 
Commission's  testing  and  reports  of  two 
deaths  involving  tip-over  of  similar 
devices,  the  Commission  believes  that 
the  large  multiple  tube  mine  and  shell 
devices  present  a  serious  risk  of  injury. 


In  addition,  the  Commission  has 
received  information  about  two  non- 
fatal bum  injuries  received  when 
multiple  tube  mine  and  shell  devices 
tipped  over  while  functioning  and  the 
shots  traveled  horizontally  and  struck 
the  victims,  both  of  whom  were 
spectators.  In  one  case,  a  three  year  old 
victim  received  a  bum  injury  when  the 
small  mine  and  shell  device  travelled  40 
feet  and  hit  the  victim  in  the  lap.  In  the 
other  case,  a  thirty-one  year  old  victim 
received  second  degree  thermal  bums 
when  fireworks  device  fired  8  to  10 
shots  before  tipping  over  and  the  last 
shot  traveled  horizontally  20  to  30  feet 
and  hit  the  victim  on  the  leg. 

The  Commission  estimates,  that  150 
bum  injuries  fixim  tip-over  from 
multiple  tube  mine  and  shells  were 
treated  in  hospital  emergency  rooms 
nationwide  in  1992.  This  estimate  is 
based  on  a  nationwide  projection  of  the 
two  documented  bum  injuries  from 
hospitals  in  the  Commission's  National 
Electronic  Injury  Surveillance  System 
(NEISS).  The  Neiss  system  utilizes  a 
national  probability  sample  of  injuries 
treated  in  hospital  emergency  rooms  to 
project  injuries  nationwide.  The  cases 
identified  do  not  represent  the  total 
number  of  incidents  which  may  have 
occurred. 

The  Commission  has  conducted 
limited  tests  on  selected  samples  of 
large  and  small  multiple  tube  mine  and 
shell  devices.  Both  large  and  small 
multiple  tube  mine  and  shell  devices 
raise  concerns  because  of  the  instability 
they  exhibited  during  testing.  Under 
CPSC's  testing,  some  of  these  devices 
demonstrated  a  pattern  of  tip-overs. 
Some  large  devices  repeatedly  tipped 
over  while  functioning  when  the 
Commission  laboratory  staff  tested  the 
devices  on  2-inch  polyurethane  foam,  as 
specified  by  an  industry  voluntary 
standard,  as  well  as  on  a  grass  covered 
surface. 

Several  devices  were  tested  by  the 
Commission's  laboratory  staff  using  a 
dynamic  stability  test  set  forth  in  the 
American  Fireworks  Standard 
Laboratory's  Interim  Voluntary  Standard 
for  Mines  and  Shells  (AFSL  20,21). 
Under  the  AFSL  standard,  all  multiple 
tube  devices  with  inside  tube  diameter 
of  greater  than  one  inch,  (e.g.,  the 
display  rack  devices),  must  remain 
stable  when  shot  on  a  2-inch  thick 
medium  density  pwlyurethane  foam 
pad.  The  purpose  of  the  foam  is  to 
simulate  grass  or  other  uneven  surfaces. 
■  The  Commission's  laboratory  staff 
also  reviewed  testing  data  on  the 
occurrence  of  tip-over  among  small  size 
multiple  tube  mine  and  shell  devices. 
The  staff  observed  that  some  devices 
tipped  over  while  functioning.  In  1992, 


1.5  percent  of  all  small  mine  and  shell 
samples  that  they  tested  exhibited  tip- 
over-while-functioning  on  gravel.  In 
1993.  the  percentage  of  tip-over  was  3.5 
percent. 

E.  Regulatory  Alternatives  Considered 

The  Commission  is  considering 
several  altematives  to  reduce  the 
injuries  and  deaths  caused  by  multiple 
tube  mine  and  shell  devices.. 
Altematives  currently  under 
consideration  include:  (1)  ban  all 
multiple  tube  mine  and  shell  devices; 
(2)  ban  multiple  tube  mine  and  shell 
devices  with  a  inside  tube  diameter  of 
greater  than  one  inch;  (3)  require 
additional  labeling  on  all  multiple  tube 
mine  and  shell  devices;  (4)  establish 
performance  or  design  criteria  to  modify 
the  multiple  tube  mine  and  shell 
devices  (devices  that  do  not  meet  the 
criteria  would  be  baimed);  (5)  pursue 
individual  product  recalls;  and  (6)  take 
no  mandatory  action,  but  encourage  the 
development  of  a  voluntary  standard. 
Some  combination  of  these  altematives 
is  also  possible. 

The  Commission  may  also  consider 
not  issuing  any  new  mandatory 
requirement  applicable  to  these  devices. 
Under  this  alternative,  the  only  stability 
requirements  for  these  devices  would  be 
the  Commission's  mandatory  base  to 
height  requirement  and  the  AFSL 
voluntary  standard.  As  explained  in     ^ 
greater  detail  in  section  F  below, 
however,  the  Commission  believes  that 
the  level  of  conformance  with  this 
aspect  of  the  voluntary  standard  is  not 
sufficiently  high  to  adequately  reduce 
the  risk  of  injury  associated  with  these 
devices. 

F.  Existing  Standards 

Regulations  promulgated  under  the 
FHSA  concerning  fireworks  devices 
apply  to  the  multiple  tube  mine  and 
shell  devices  at  issue  here.  A  brief 
overview  of  these  fireworks  regulations 
is  provided  in  section  A  of  this  notice. 

One  of  the  requirements  under  these 
regulations  is  a  base-to-height  ratio, 
which  applies  to  devices  operated  in  a 
standing  upright  position.  It  requires 
that  the  minimum  horizontal  dimension 
or  the  diameter  of  the  base  of  such  a 
device  must  be  at  least  one-third  of  the 
height  of  the  device.  16  CFR  §  1507.4. 
This  is  a  non-dynamic  stability  test. 
Tliat  is,  the  purpose  of  the  required  ratio 
is  to  assure  that  the  device  does  not  tip 
over.  However,  it  is  a  static  test  and 
does  not  measure  the  stability  of  a 
device  while  it  is  being  fired.  In  1976. 
when  this  requirement  was  issued,  no 
device  like  the  large  multiple  tube  mine 
and  shell  devices  discussed  in  this 
notice  was  available  to  the  consumer 
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standard.  the'Com  miss  ion  cannot 
enforce  the  standard  if  an^importer  or 
manufacturer  does  not  abide  by  it. 

G.  Solicitation  of  Information  and 
Comments 

This  ANPR  is  the  First  step  of  a 
proceeding  to  regulate  multiple  tubt? 
mine  and  shell  fireworks  devices.  All 
interested  persons  are  invited  to  submit 
to  the  Commission  their  comments  or 
on  any  issues  or  information  relevant  to 
the  regulatory  alternatives  discussed 
above.  Specifically,  in  accordance  with 
section  3(f)  of  the  FHSA.  the 
Commission  solicits: 

(1)  Written  comments  w  ith  respect  to 
the  risk  of  injury  identified  by  the 
Commission,  the  regulatory  alternatives 
being  considered,  and  other  possible 
alternatives  for  addressing  the  risk. 

(2)  Any  existing  standard  or  portion  of 
a  standard  which  could  be  issued  af  a 
proposed  regulation. 

(3)  A  statement  of  intention  to  modify 
or  develop  a  voluntary  standard  to 
address  the  risTt  of  injury  discussed  in 
this  notice,  along  with  a  description  of 
a'plan  to  do  so. 

These  comments  may  address  i.ssues 
including,  but  not  limited  to,  the 
feasibility  of  testing  to  determine  a 
correlation  between  the  surfaces  used 
and  the  functioning  of  these  devices; 
economic  information  concerning  the 
marketing  of  large  and  small  multiple 
tube  mine  and  shell  devices  and  the  cost 
of  a  performance  test:  and  the  level  of 
conformance  to  the  AFSL  voluntar>' 
standard,  including  the  percentage  of 
the  multiple  tube  mine  and  shell 
industry  that  conforms  to  the  AFSL 
interim  voluntary  standard.  The 
Commission  is  also  concerned  with  the 
amount  of  force  associated  with  the 
projectiles  fired  from  these  devices. 
Therefore,  in  considering  the 
development  of  a  standard,  the 
Commission  requests  information 
relative  to  the  establishment  of 
maximum  kinetic  energy  or  force 
limitations  for  the  projectiles  of 
multiple  tub^mine  and  shell  fireworks 
devices  which  would  prevent  them  from 
causing  critical  injury  or  death  in  the 
event  of  an  accident.  All  comments  and 
submissions  should  be  addressed  to  the 
Office  of  the  Secretary.  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207-0001.  or 
delivered  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission. 
Room  .502.  4330  East-West  Highway. 
Bethesda.  Maryland  20814,  and  received 
no  later  than  August  30.  ]Qn4. 


Dated:  June  27, 1994. 

Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
■  Commission. 

(FR  Doc.  94-15987  Filed  6-30-94:  8;4.S  .mil 
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16  CFR  Part  1500 

Proposed  Rule  To  Ban  Small  Balls 
Intended  for  Children  Younger  Than 
Three  Years  of  Age  and  To  Require 
Labeling  of  Certain  Toys  and  Games 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Child  Safety  Protection 
Act  of  1S94  (CSPA)  amended  the 
Federal  Hazardous  Substances  Act 
(FHSA)  by  adding  a  new  sec-tion  24. 
which  imposes  labeling  requirements  on 
balls,  balloons,  marbles,  and  certain  toys 
and  games  intended  for  use  by  children 
three  years  of  age  and  older.  The 
amendment  also  bans  certain  balls 
intended  for  use  by  children  younger 
than  three  years  of  age  and  requires  that 
choking  incidents  involving  small  balls, 
balloons,  marbles,  and  toys  or  gomes 
containing  such  articles  or  other  small 
parts  must  be  reported  to  the  Consumer 
Product  Safety  Commission  (the 
Commission).-The  ban  of  small  balls 
and  the  labeling  provisions  are  enforced 
under  the  authority  of  the  FHSA;  the 
reporting  requirements  are  enforced 
Ufider  the  authority  of  the  Consumer 
"'roduct  Safety  Act. 

Although  the  requirements  imposed 
by  the  amendments  are  generally  self- 
e.xecuting.  the  Commission  is  proposing 
these  regulations  to  incorporate  the 
requirements  of  the  CSPA  into  the  Code 
of  Federal  Regulations  (CFR)  and  to 
interpret  or  clarify  certain  provisions  of 
that  legislation. 

DATES:  Written  com.ments  in  response  to 
this  proposed  rule  must  be  received  by 
the  Commission  no  later  than 
September  14.  1994. 

ADDRESSES:  Comments,  preferable  in 
five  (5)  copies,  should  be  mailed  to  the 
Office  of  the  Secretary.  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207-0001.  telephone 
(301)  504-0800,  or  delivered  to  Room 
502,  East-West  Towers  Building.  4330 
East  West  Highway,  Bethesda.  MD 
20814. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Gidding,  Attorney.  Office  of 
Compliance  and  Enforcem.ent. 
Consumer  Product  Safety  Commission. 
■Washington,  DC  20207-0001;  telephone 
(.301)  504-0r.2fi.  ext   1344 
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SUPPLEMENTARY  INFORMATION: 
A.  Background 

In  1979,  the  Commission  issued 
regulations  to  ban  toys  and  other  articles 
which  are  intended  for  children  younger 
than  three  years  of  age  and  which 
present  an  aspiration,  ingestion,  or 
choking  hazard  because  of  small  parts. 
The  small  parts  regulations  are  codified 
at  16  CFR  1500.13(3)0)  and  Part  1501. 
Toys  and  children's  articles  subject  (o 
the  regulations  must  be  placed  in  a 
truncated  cylinder  with  a  diameter  of 
1.25  inches  (31.7  mm.)  and  a  depth 
ranging  from  1  to  2.25  inches  (25.4  mm 
to  57.1  mm).  If  the  product  or  any 
independent  or  detachable  component 
of  the  product  fits  entirely  within  the 
cylinder,  it  is  banned.  Additionally,  a 
toy  or  children's  article  is  banned  if  any 
component  or  piece  of  such  a  product 
becomes  delacjhed  during  "u.se  and 
abuse"  testing.  The  "use  and  abuse" 
tests  are  codified  at  16  CFR  1500.51  and 
1500.52. 

The  small  parts  regulations  apply 
only  to  toys  and  articles  intended  for 
i:se  by  children  younger  than  three 
years  of  age.  Some  products,  including 
balloons,  are  e.xcluded  from  the  scope  of 
these  regulations  because  they  cannot  be 
-  manufactured  to  function  as  intended 
and  still  comply  wfth  the  requirements 
cf  the  regulations. 

Previously,  the  Commission  received 
information  indicating  that  an  average 
of  seven  children  a  year  choke  to  death 
on  balloons  or  parts  of  balloons.  The 
agency  also  received  reports  of  children 
younger  than  three  choking  on  small 
toys  or  game:;,  or  the  parts  of  such 
products,  which  were  intended  for 
children  three  years  of  age  and  older. 
For  example  small  balls  and  marbles 
ere  generally  considered  to  be  intended 
f.:.r  such  older  childrsn.but  have  been 
associated  with  choking  fatalities 
involving  children  under  three. 

In  some  cases,  choking  incidents 
involving  children  younger  than  three 
years  of  age  occurred  after  an  adult 
purcl;3!^td  a  product  labeled  to  indicate 
that  the  article  was  suitable  for  children 
three  years  and  older,  but  gave  the 
article  to  a  child  younger  than  three.  In 
such  ca.ses,  it  is  possible  that  the 
purchaser  believed  that  the  labeling 
statement  was  not  a  safety  message,  but 
instead  referred  to  the  age  at  which  the 
child  could  use  or  enjoy  the  product. 

In  1990,  the  Commission  published 
four  advance  notices  of  proposed 
rulemaking  to  require  precautionary 
labeling  warning  of  the  choking  hazards 
associated,  respectively,  with  balloons, 
small  balls,  marbles,  and  toys  with 
small  parts  inten'ded  for  children  three 
years  of  age  and  older.  In  1992,  afler 
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A.  Background 

In  1979,  the  Commission  issued 
regulations  to  ban  toys  and  other  articles 
which  are  intended  for  children  younger 
than  three  years  of  age  and  which 
present  an  aspiration,  ingestion,  or 
choking  hazard  because  of  small  parts. 
The  small  parts  regulations  are  codified 
at  16  CFR  1500.13(a)(9)  and  Part  1501. 
Toys  and  children's  articles  subject  to 
the  regulations  must  be  placed  in  a 
truncated  cylinder  with  a  diameter  of 
1.25  inches  (31.7  mm.)  and  a  depth 
ranging  from  1  to  2.25  inches  (25.4  mm 
to  57.1  mm).  If  the  product  or  any 
independent  or  detachable  component 
cf  the  product  fits  entirely  within  the 
cylinder,  it  is  banned.  Additionally,  a 
toy  or  children's  article  is  banned  if  any 
component  or  piece  of  such  a  product 
becomes  detached  during  "use  and 
abuse"  testing.  The  "use  and  abuse" 
tests  are  codified  at  16  CFR  1500.51  and 
1500.52. 

The  small  parts  regulations  apply 
only  to  toys  and  articles  intended  for 
i.se  by  children  younger  than  three 
years  of  age.  Some  products,  including 
balloons,  are  e.xcluded  from  the  scope  of 
these  regulations  because  they  cannot  be 
^  manufactured  to  function  as  intended 
and  still  comply  wfth  the  requirements 
cf  the  regulations. 

Previously,  the  Commission  received 
information  indicating  that  an  average 
of  seven  children  a  year  choke  to  death 
on  balloons  or  parts  of  balloons.  The 
agency  also  received  reports  of  children 
younger  than  three  choking  on  small 
triys  or  games,  or  the  parts  of  such 
product.s,  which  were  intended  for 
children  three  years  of  age  and  older. 
For  exarhple  small  balls  and  marbles 
pre  generally  considered  to  be  intended 
f.:.r  such  older  children.but  have  been 
associated  with  choking  fatalities 
involving  children  under  three. 

In  some  cases,  choking  incidents 
involving  children  younger  than  three 
years  of  age  occurred  after  an  adult 
purcl.rff^td  a  product  labeled  to  indicate 
that  the  anicle  was  suitable  for  children 
three  years  and  older,  but  gave  the 
article  to  a  child  younger  than  three.  In 
such  ca.ses,  it  is  possible  that  the 
purchaser  believed  that  the  labeling 
statement  was  not  a  safety  message,  but 
instead  referred  to  the  age  at  which  the 
child  could  use  or  enjoy  the  product. 

In  1990,  the  Commission  published 
four  advance  notices  of  proposed 
rulemaking  to  require  precautionary 
labeling  warning  of  the  choking  hazards 
associated,  respectively,  with  balloons, 
small  balls,  marbles,  and  toys  with 
small  parts  inten'ded  for  children  three 
years  of  age  and  older.  In  1992,  after 


consideration  of  the  records  prepared  by 
the  Commission  staff,  the  Comniissibny^^ 
voted  to  withdraw  all  four  notices. 

B.  The  New  Legislation 

To  provide  additional  protection  for 
young  children  from  the  hazards  of 
choking,  ingestion,  or  aspiration 
associated  with  small  objects,  Congress 
amended  the  Federal  Hazardous 
Substances  Act  (FHSA),  15  U.S.C.  1261 
ct  seq.,  by  enacting  the  Child  Safety 
Protection  Act  of  1994  (CSPA),  Public 
I  aw  103-267.  The  CSPA  establishes  a 
new  section  24  to  the  FHSA  (15  U.S.C. 
1278)  that  requires  precautionary 
labeling  for  certain  latex  balloons, 
marbles,  small  balls,  and  certain  toys 
and  games  that  contain  such  items  or 
other  small  parts.  The  labeling  is 
designed  to  warn  purchasers  that  such 
products  ran  choke  children  younger 
than  three  years  of  age  or,  in  the  case  of 
balloons,  younger  than  eight  years  of 
age.  Products  subjed  to  section  24  that 
do  not  bear  the  required  cautionary 
labeling  are  misbranded  hazardous 
substances  under  section  2(p)  of  the 
FHSA  (15  U.S.C.  1261(p)).  The  new 
.statute  also  bans  any  ball  with  a 
diameter  of  1.75  inches  or  less  intended 
for  children  younger  than  three  years  of 
a;'e. 

The  CSPA  directs  the  Commission  to 
promulgate  regulations  in  accordance 
with  5  U.S.C.  55.3  to  implement  the  ban 
of  small  balls  and  the  labeling 
requirements.  In  addition,  with  respect 
to  toys  or  games  intended  for  children 
between  the  ages  of  three  and  six  years, 
the  section  24(a)  of  the  FHSA  authorizes 
the  Commission  to  set  an  upper  age  no 
lower  than  five  years,  and  to  define  the 
term  "smallpart." 

r.  Proposed  Regulation 

To  implement  section  24  of  the  FHSA 
and  the  other  requirements  of  the  new 
CSPA,  the  Comnii.ssion  proposes  this 
regulation  for  public  comment.  The 
purpose  of  the  proposed  regulation  is  to 
incorporate  the  ban  of  certain  small 
balls  and  the  labeling  requirements 
imposed  by  the  CSPA  into  the  Code  of 
Federal  Regulations  (CFR). 
Additionally,  the  Commission  has 
determined  that  some  provisions  of  the 
CSPA  require  interpretation  or 
( larification.  Accordingly,  the  proposed 
regulation  defines  terms  such  as  "ball," 
"small  ball,"  "small  part,"  and 

descriptive  material";  establishes 
criteria  for  determining  the  age  of 
children  for  which  a  toy  or  game  is 
intended;  and  clarifies  the  applicability 
of  the  type  size,  placement  and 
ronspicuousness  requirements  of  the 
regulation  codified  at  16  CFR  1500.121 
to,  inter  alia,  the  packaging  of  and 


descriptive  literature  that  accompanies 
products  subject  to  the  new  Jabeling 
requirements.  The  following  is  a  brief 
discussiofl  of  the  principal  provisions  of 
the  proposed  regulation. 

J.  Balls  and  Small  Balls 

The  CSPA  bans  any  ball  with  a 
diameter  of  1.75  inches  or  less  that  is 
intended  for  use  by  children  younger 
than  three  years  gf  age.  The  CSPA  also 
adds  a  new  section  24  of  the  FHSA,  • 
which  requires  that  such  balls  must  be 
labeled  if  they  are  intended  for  older 
children.  The  CSPA  does  not  .however, 
define  the  term  "ball".  The  Commission 
believes  the  choking  hazard  that 
Congress  intended  to  address  is 
associated  with  balls  {ypically  used  in 
children's  games  or  ploy,  such  as  board 
games,  "jacks,"  paddle  bail,  or  catch, 
rather  than  with  rnundt-d  or  spherical 
objects  (such  as  ths  heads  cf  figurines) 
produced  during  the  molding  of  toys. 
However,  the  Commission  believes  that 
Congress  did  not  intend  to  apply  the 
term  "ball"  exclusively  to  spherical 
objects.  Thus,  the  term  "ball"  includes 
spherical  objects  (such  as  balls  for  jacks 
and  ftiiniature  soccer  balls);  ellipsoidal 
objects  (such  as  miniature  footballs): 
multi-sided  objects  (sometimes  referred 
to  as  "crazy  balls')  that  are  formed  by 
«  onnecting  planar  surfaces  and  are 
designated  or  intended  for  use  as  balls; 
and  novelty  items  (such  as  balls  with 
facial  characteristics  molded  on  them) 
that  are  designated  or  intended  for  use 
as  balls. 

The  Commission  proposes  lo  define 
the  term  "ball"  to  include  any  spherical, 
ovoid,  or  ellipsoidal  object  that  is 
intended  to  be  thrown,  hit,  kicked, 
rolled,  or  bounced.  The  definition 
includes  balls  attached  to  such  a  toy  or 
article  by  a  string,  elastic  cord,  or 
similar  material.  The  term  also  includes 
any  multi-sided  object  formed  by 
connecting  planes  into  a  generally 
spherical,  ovoid,  or  ellipsoidal  shape 
that  is  designated  or  intended  for  use  as 
a  ball  and  any  novelty  item  designated 
or  intended  for  use  as  a  ball. 

Dice  and  similar  items  would  not  be 
included  in  the  proposed  definition  of 
"ball"  because  they  are  not  generally 
viewed  as  being  balls  in  the  traditional 
sense  of  the  term.  The  proposed  rule 
excludes  from  the  definition  of  the  term 
"ball"  any  ball  that  is  permanently 
enclosed  in  a  pinball  machines,  maze, 
or  similar  outer  container. 

A  "small  ball"  is  a  ball  with  a 
diameter  of  1.75  inches  or  less.  The 
regulation  includes  a  procedure  for 
determining  the  diameter  of  a  rail. 
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whether  an  article  is 
included  in  the  regu 
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a  small  part  is 
ation  banning  toys 


and  other  articles  intended  for  use  by 
children  younger  than  three  years  of  age 
which  present  choki  ig,  aspiration,  or 
ingestion  hazards  b&:ause  of  small 
parts.  (16  CFR  1501.  )  That  procedure 
specifies  that  the  arti  cle  shall  be  placed, 
without  compressing  it,  into  a  cylinder 
of  specified  dimensii  ins.  If  the  article 
fits  entirely  within  tie  cylinder  in  any 
orientation,  it  is  classified  as  a  small 
part.  The  regulation  i  ilso  specifies  that 
an  article  which  doe: ;  not  fit  entirely 
within  the  cylinder  s  'lall  be  subjected  to 
the  appropriate  "use  and  abuse"  tests 
(codified  at  16  CFR  1500.51  and 
1500.52)  to  determin  j  whether 
components  or  piece  >  become  detached. 
Any  such  componen  or  piece  is  also 
evaluated  using  the  '  small  parts" 
cylinder. 

The  tests  for  small  parts  described 
above  are  designed  t(»  reduce  risks  of 
injury  to  children  under  three  years  of 
age,  and  are  based  on  anthrompometric 
data  and  human  experience.  Section  24 
of  the  FHSA  is  also  cfesigned  to  address 
the  risk  of  injury  to  children  younger 
than  three  years  of  aae.  The  Commission 
therefore  believes  the  t  the  test 
procedures  used  to  e'  raluate  toys  or 
other  articles  intende  d  for  such  children 
are  also  appropriate  lor  evaluating  toys 
and  games,  and  comjionents  of  such 
games  or  toys  (such  as  game  pieces  or 
accessories  intended  to  be  detached  or 
removed  from  a  toy  c  r  game),  which  are 
intended  for  use  by  c  lildren  between 
three  and  six  years  ol  age,  Accordingly, 
the  Commission  has  i  iefined  the  term 
"small  part"  by  incoi  porating  by 
reference  in  this  prop  osed  rule  the  test 
procedures  of  16  CFF  1501.4(a)  and 
1501.4(b)(1)  used  to  ( valuate  toys  or 
other  articles  intende  d  for  use  by 
children  younger  tha  i  three  years  of 
age. 

In  adopting  this  ap  jroach,  tlje 
Comm.ission  has  not  ncluded  a  general 
requirement  that  all  such  toys,  games,  or 
components  be  subjei  :ted  to  "use  and 
abuse"  tests  if  these  articles  otherwise 
do  not  meet  the  defin  ition  of  a  small 
part.  The  legislation,  is  drafted,  applies 
only  to  toys  or  games  that  "include"  a 
small  part,  indicating!  that  Congress  was 
primarily  concerned 
components  of  such  [ 
rather  than  pieces  tha 
become  detached  froti 
during  foreseeable  us 
Although  the  term  "ii 
interpreted  to  encompass  pieces 
resulting  from  use  ani  1  abuse  as  well. 


^ith  small 
|ames  or  toys 
may  break  off  or 
such  articles 
e  or  abuse, 
delude"  could  be 


the  legislative  history 


of  the  CSPA  is 


silent  on  this  issue.  At  this  time,  the 
Commission  lacks  sufficient  information 
to  establish  the  need  to  apply  "use  and 
abuse"  tests  to  all  toys  and  games 
intended  for  use  by  children  between 
three  and  six  years  of  age  and  on  the 
costs  associated  with  imposing  such 
testing  requirements.  In  the  absence  of 
such  information  and  in  the  interest  of 
providing  immediate  guidance  to 
manufacturers  affected  by  the  new 
legislation,  the  Commission,  at  this 
time,  has  decided  not  to  propose  "use 
and  abuse"  testing  requirements  for  toys 
or  games  intended  for  children  between 
the  ages  of  three  and  six  years. 

3.  Toys  and  Games  Intended  for  Use  by 
Children  Who  Are  at  Least  Three  Years 
Old  But  Not  Older  Than  Six  Years 

Section  24  of  the  FHSA  establishes 
labeling  requirements  for  any  toy  or 
game  that  includes  a  small  part  and  is 
"intended  for  use  by  children  who  are 
at  least  3  years  old  but  not  older  than 
6  years."  However,  section  24  does  not 
specify  how  the  age  of  the  intended  user 
of  a  game  or  toy  is  to  be  determined. 
The  provisions  of  16  CFR  1501.2  set 
forth  the  criteria  the  Commission  uses  to 
determine  whether  a  toy  or  article  is 
intended  for  use  by  children  younger 
than  three  years  of  age.  These  criteria 
include:  the  manufacturer's  stated  intent 
(such  as  the  age  stated  on  a  label)  if  it 
is  a  reasonable  one;  the  advertising, 
promotion,  and  marketing  of  the  article; 
and  whether  the  article  is  commonly 
recognized  as  being  intended  for 
children  in  this  specified  age  group. 
Additionally,  the  provisions  of  16  CFR 
1501.5  afford  a  firm  whose  products 
may  be  the  subject  of  an  enforcement 
action  the  opportunity  to  present 
arguments  and  evidence  that  the 
products  are  not  violative  before  the 
Commission  initiates  such  an  action. 

The  Commission  believes  that  similar 
criteria  and  enforcement  procedures  are 
appropriate  to  evaluate  whether 
products  are  intended  for  children 
between  the  ages  of  three  and  six  years. 
Accordingly,  the  Commission  has 
included  provisions  in  the  proposed 
regulation  similar  to  those  codified  at  16 
CFR  1501.2  and  1501.5. 

4. 

4.  Upper  Age  Limit        ' 

Section  24  of  the  FHSA  permits  the 
Commission  to  establish  an  alternative 
age  to  the  upper  limit  of  six  years 
specified  in  the  law  for  toys  or  games 
required  to  be  labeled  because  they 
"contain  small  parts  and  are  intended  for 
use  by  children  at  least  three  years  of 
agaN/rhe  alternative  limit  may  not  be 
less  than  five  years  of  age.  For  the 
following  reasons,  the  Commission  does 


not  propose  to  adopt  a  limit  different 
from  six  years  at  this  time. 

From  1990  through  1993,  the 
Commission  staff  conducted  research  on 
the  issue  of  requiring  precautionary 
labeling  on  packages  of  toys  and  games 
intended  for  children  older  and  three 
years  of  age.  As  part  of  this  activity,  the 
Commission  staff  reviewed  literature  on 
child  development,  the  play  interests  of 
different  age  groups  of  children,  and 
early  childhood  education  and  practice. 
The  Commission  also  contracted  with 
outside  experts  to  assist  in  evaluating 
the  appropriate  upper  age  limit  for  such 
labeling. 

The  staff  research  confirms  that  three 
and  four  year  old  children  have  similar 
motor  skills,  cognitive  and  emotional 
development,  and  play  interests. 
However,  the  skills,  levels  of 
development,  and  play  interests  of  such 
children  differ  significantly  from  those   " 
of  children  five  years  and  older. 
Accordingly,  the  staff  originally 
recommended  to  the  Commission  that 
labeling  should  be  required  on  toys  and 
games  intended  for  three  and  four  year    * 
old  children  (those  from  36  months  of 
age  up  to,  but  not  including.  60  months 
of  age).  The  staff  believed  that  this  age 
range  would  provide  a  reasonable, 
degree ^f  protection  to  children  younger 
than  three  years  of  age  and  would  reflect 
a  break  between  the  preschool  and 
school  years  that  could  be  easily 
understood  by  parents.  (Options  on 
Choking  Hazards  Briefing  Package. 
December  30, 1991,  TAB  C, 
Memorandum  from  Shelley  Waters 
Deppa,  EPHF,lo  Marilyn  Wind,  Ph.D., 
entitled  "Transmittal  of  Report  on 
Choking  Hazard  Labels  for  Toys," 
August  31. 1991.) 

However,  section  24  of  the  FHSA 
prohibits  the  Commission  from 
establishing  an  alternative  age  that  is 
less  than  five  years.  Although  the  data 
relied  on  by  the  staff  in  its  original 
recommendation  supports  labeling  for 
toys  and  games  intended  for  three  and 
four  years  olds,  it  does  not  in  itself 
provide  a  basis  for  specifying  an  upper 
age  limit  for  product  labeling  that  is  less 
than  the  six  years  specified  in  the 
legislation.  Thus,  at  this  time,  the 
Commission  declines  to  propose  an   ' 
upper  age  limit  different  from  the  one  . 
specified  in  section  24  of  the  FHSA. 

The  Commission  recognizes  that 
products  intended  for  children  of  a 
specified  age  are  generally  recognized  as 
being  suitable  for  all  children  in  that  age 
group.  For  example,  a  toy  labeled  for 
use  by  children  six  years  oldis  typically 
viewed  as  being  appropriat/for  children 
who  have  just  turned  six,  asi  well  as  for 
those  approaching  their  sevehth 
birthday.  Accordingly,  the  Commission 


proposes  that  the  labeling  provisions  for 
toys  and  games  that  contain  small  parts 
shall  apply  to  those  toys  or  games 
intended  for  children  three  years  of  age 
and  older,  but  younger  than  seven  years 
of  age.  This  approach  is  also  consistent 
with  the  Commission's  Guidelines  for 
Relating  Children's  Ages  to  Toy 
Characteristics,  which  the  Commission 
staff  uses  to  evaluate  toys  and  other 
articles  intended  for  use  by  children. 

5.  "Manufacture  for  Sale"  *  *  * 
"Distribution  in  Commerce" 

The  various  products  enumerated  in 
the  CSPA  are  subject  to  the  labeling 
requirements  of  section  24  of  the  FHSA 
if  they  are  "manufactured  for  sale, 
offered  for  sale,  or  distributed  in 
commerce  in  the  United  States."  Items 
'  which  fail  to  comply  with  the 
requirements  are  misbranded  hazardous 
substances  under  section  2(p)  of  the 
FHSA(15U.S.C.  1261(p)). 

Section  4  of  the  FHSA  (15  U.S.C. 
1263)  identifies  several  transactions 
involving  the  manufacture,  sale,  and 
distribution  of  misbranded  hazardous 
substances  as  "prohibited  acts".  The 
term  "distributed  in  commerce"  in 
section  24  of  the  FHSA  is  arguably 
broader  than  the  transactions  described 
as  prohibited  acts  in  section  4  of  the 
FHSA.  However,  the  initiation  of  an 
enforcement  action'  for  violation  of 
section  24  of  the  FHSA  will  still  hinge 
on  whether  the  Commission  has 
evidence  to  support  the  conclusion  that 
a  manufacturer  has  violated  section  4 
(a),  (b),  (c),  or  (g)  of  the  FHSA.  In  other 
words,  it  is  theoretically  possible  for  a     ■ 
product  in  violation  of  the  labeling 
requirements  to  be  "distributed  in 
commerce"  as  specified  in  section  24  of 
the  FHSA  without  being  involved  in  any 
transaction  prohibited  by  the  literal  text 
of  section  4.  To  avoid  confusion  and  in 
recognition  of  the  substantial  overlap 
between  the  acts  prohibited  by  section 
4  of  the  FHSA  and  the  "manufacture, 
sale,  and  distribution"  language  of 
section  24,  the  Commission  has  not 
included  reference  to  the  latter  in  text 
of  the  proposed  rule. 

6,  Descriptive  Material 

Section.24  of  the  FHSA  requires  that 
descriptive  material  that  accompanies 
any  product  subject  to  its  labeling 
provisions  must  also  bear  the  required 
.labeling.  This  proposed  regulation 
defines  the  term  "descriptive  material" 
as  follows.  The  term  encompasses  any 
instruction  for  use  (whether  written  or 
otherwise)  of  a  product  subject  to  these 
labeling  requirements,  any  depiction  of 
the  product,  and  any  promotional 
material,  advertisement,  or  other  written 
literature  that  describes  any  function. 
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proposes  that  the  labeling  provisions  for 
toys  and  games  that  contain  small  parts 
shall  apply  to  those  toys  or  games 
intended  for  children  three  years  of  age 
and  older,  but  younger  than  seven  years 
of  age.  This  approach  is  also  consistent 
with  the  Commission's  Guidelines  for 
Relating  Children's  Ages  to  Toy 
Characteristics,  which  the  Commission 
staff  uses  to  evaluate  toys  and  other 
articles  intended  for  use  by  children. 

5.  "Manufacture  for  Sale"  *  *  * 
"Distribution  in  Commerce" 

The  various  products  enumerated  in 
the  CSPA  are  subject  to  the  labeling 
requirements  of  section  24  of  the  FHSA 
if  they  are  "manufactured  for  sale, 
offered  for  sale,  or  distributed  in 
commerce  in  the  United  States."  Items 
■  which  fail  to  comply  with  the 
requirements  are  misbranded  hazardous 
substances  under  section  2(p)  of  the 
FHSA(15U.S.C.  1261(p)). 

Section  4  of  the  FHSA  (15  U.S.C. 
1263)  identifies  several  transactions 
involving  the  manufacture,  sale,  and 
distribution  of  misbranded  hazardous 
substances  as  "prohibited  acts".  The 
term  "distributed  in  commerce"  in 
section  24  of  the  FHSA  is  arguably 
broader  than  the  transactions  described 
as  prohibited  acts  in  section  4  of  the 
FHSA.  However,  the  initiation  of  an 
enforcement  action  for  violation  of 
section  24  of  the  FHSA  will  still  hinge 
on  whether  the  Commission  has 
evidence  to  support  the  conclusion  that 
a  manufacturer  has  violated  section  4 
(a),  (b),  (c),  or  (g)  of  the  FHSA.  In  other 
words,  it  is  theoretically  possible  for  a 
product  in  violation  of  the  labeling 
requirements  to  be  "distributed  in 
commerce"  as  specified  in  section  24  of 
the  FHSA  without  being  involved  in  any 
transaction  prohibited  by  the  literal  text 
of  section  4.  To  avoid  confusion  and  in 
recognition  of  the  substantial  overlap 
between  the  acts  prohibited  by  section 
4  of  the  FHSA  and  the  "manufacture, 
sale,  and  distribution"  language  of 
section  24,  the  Commission  has  not 
included  reference  to  the  latter  in  text 
of  the  proposed  rule. 

6,  Descriptive  Material 

Section.24  of  the  FHSA  requires  that 
descriptive  material  that  accompanies 
any  product  subject  to  its  labeling 
provisions  must  also  bear  the  required 
labeling.  This  proposed  regulation 
defines  the  term  "descriptive  material' 
as  follows.  The  term  encompasses  any 
instruction  for  use  (whether  written  or 
otherwise)  of  a  product  subject  to  these 
labeling  requirements,  any  depiction  of 
the  product,  and  any  promotional 
material,  advertisement,  or  other  written 
literature  that  describes  any  function, 


use,  warnings,  user  population,  design 
or  material  specification,  or  other 
characteristic  of  the  product,  including 
its  suitability  for  use  with  or  relation  to 
other  games,  products,  or  toys. 
Descriptive  material  "accompanies"  a 
product  subject  to  the  labeling 
requirements  when  it  is  packaged  with 
the  product,  or  when  it  is  intended  to 
be^istributed  with  the  product  at  the 
time  of  sale  or  delivery  to  the  purchaser. 

7.  Prominence  and  Conspicuousness  of 
Labeling 

Section  24  of  the  FHSA  requires 
generally  that  any  cautionary  statement 
mandated  by  the  Child  Safety  Protection 
Act  of  1994  appear  on  the  principal 
display  panel  of  the  package  of  a 
regulated  product.  Section  24  requires 
further  that  such  statements  be 
displayed  in  the  English  language  in 
conspicuous  arid  legible  type  in  contrast 
by  typography,  layout,  or  color  with 
other  printed  material  on  the  package  of 
a  product,  on  descriptive  material  that 
accompanies  the  product,  and,  if  such  a 
product  is  sold  unpackaged,  on  any  bin, 
container,  or  vending  machine  from 
which  the  product  is  sold  or  dispensed. 
The  required  labeling  statements  "shall 
be  displayed  *  *  *  in  a  manner 
consistent  with  part  1500  of  title  16, 
Code  of  Federal  Regulations."  Section 
24  also  makes  some  exceptions  to  these 
general  requirements  for  specific 
prodOcts. 

The  Commission  previously  codified 
at  16  CFR  1500.121  an  interpretative 
rule  containing  general  labeling 
policies.  The  commission  views  these 
policies  as  satisfying  the  general 
requirements  of  section  2(p)(2)  of  the 
FHSA  relating  to  the  prominence  and 
conspicuousness  of  precautionary 
labeling  statements  for  hazardous 
substances.  Because  the  language  of 
section  24  of  the  FHSA  is  substantially 
the  same  as  that  of  section  2(p)(2),  the 
Commission  believes  it  appropriate  to 
incorporate  by  reference  the 
interpretations  and  policies  contained 
in  16  CFR  1500.121  in  the  rule  proposed 
below,  with  some  modifications. 

Under  16  CFR  1500.121(b)(2)(ii).  all 
items  required  to  appear  on  the 
principal  display  panel  of  a  package 
must  be  blocked  together  in  a  square  or 
rectangular  area  with  oi>  without  a 
border.  The  color  of  that  area  is  not 
specified  in  the  ipgulation.  The 
packages  of  products  subject  to  the 
CSPA,  however,  generally  contain  many 
visual  messages  in  the  form  of  printed 
product  descriptions  and  depictions  and 
in  see-through  features  that  permit  the 
actual  products  to  be  displayed.  As  a 
resuh,  even  if  a  labeling  statement 
required  by  the  CSPA  te<:hnically 


complies  with  the  existing  requirements 
of  16  CFR  1500.121(b)(2)(ii),  the 
messages  provided  by  that  statement 
often  may  be  obscured  by  the  other 
visual  messages  on  the  display  panel. 
To  assure  that  the  precautionary 
labeling  prescribed  by  the  CSPA 
effectively  alerts  the  public  to  potential 
hazards,  the  Commission  proposes  that 
the  color  of  the  square  or  rectangular 
area  in  which  the  precautionary  labeling 
appears  be  in  sharp  contrast  to  the 
background  color  of  the  area  of  the 
package  on  which  it  appears,  to  the 
color  of  any  printed  matter  in  proximity 
to  the  required  labeling  statement,  and. 
if  the  package  is  a  see-through  package, 
to  the  color  of  the  article  contained  in 
the  package.  The  color  of  the  required 
cautionary  labeling  statements  shall  be 
in  sharp  contrast  to  background  color  of 
the  square  or  rectangular  area.  This 
approach  is  consistent  with  the  current 
principles  of  the  American  National 
Standards  Institute  (ANSI)  Z535.4-1991 
Standard  for  Product  Safety  Signs  and 
Labels.  The  Commission  solicits 
comment  on  this  approach  and 
suggestions  for  other  alternatives  to 
assure  that  the  labeling  statements 
required  by  the  CSPA  are  conspicuous. 

Since  16  CFR  1500.121  contains  no 
provisions  applicable  to  the  triangle 
symbol  required  by  the  legislation,  the 
Commission  proposes  the  following 
provisions  for  such  symbols.  The 
triangle  shall  be  an  equilateral  triangle 
to  assure  that  the  conspicuousness  of 
the  triangle  is  not  negated  by  the  use  of 
an  elongated  figure.  With  respect  to  the 
size  of  the  triangles,  the  proposed  rule 
says  the  height  of  the  triangle  shall  be 
at  least  the  height  of  the  letters  in  the 
accompanying  signal  word 
"WARNING".  These  provisions  are 
consistent  with  the  approach  taken  in 
ANSI  Standard  Z552.4-1991  and  in  the 
legislation  itself,  which  depicts  triangles 
larger  than  the  signal  word.  The  height 
of  the  exclamation  point  inside  the 
triangle  shall  be  half  the  height  of  the 
triangle,  and  the  exclamation  point  shall 
be  centered  vertically  Ln  the  triangle.  In 
all  other  resf)ects,  the  triangles  with 
exclamation  points  shall  conform 
generally  to  the  provisions  of  16  CFR 
1500.121  relating  to  signal  words. 
However,  to  assure  that  it  is 
conspicuous,  the  triangle  shall  be 
separated  from  the  signal  word  by  a 
distance  at  least  equal  to  the  space 
occupied  by  the  first  two  letters  of  the 
signal  Word.  The  Commission  solicits 
comments  on  this  approach,  as  well  as 
recommendations  for  alternative 
approaches. 

With  respect  to  the  various  labeling 
statements  required  by  section  24  of  the 
FHSA,  the  word  "WARNING"  shall  be 
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regarded  as  a  signal  word,  and  the 
statement  of  the  principal  hazard 
associated  with  the  products  subject  to 
the  proposed  regulation.  The  remaining 
statements  required  b  r  the  legislation 
shall  be  regarded  as  "i  »ther  cautionary 
material"  as  that  term  is  defined  in  16 
CFR  150O.121(a)(2){vi  i).  However, 
because  section  24  reduires  that  all  of 
the  labeling  statement  mandated  by  the 
law  must  appear  on  the  principal 
display  panel,  the  provision  of  16  CFR 
1500.121(b)(3)  allomijg  "other 
cautionary  labeling"  t6  be  placed  on  a 
display  panel  other  than  the  principal 
display  panel  shall  noi  apply,  except  as 
provided  for  by  sectiop  24(c)(3)  which 
establishes  altemativej rules  for  small 
packages  containing  n  ulti-lingual 
warnings.  In  the  latter  case,  the 
requirements  of  16  CFR  1500.121 
relating  to  the  placement  on  the 
principal  display  pant  1  and  type  size  of 
statements  or  indicate  "s  directing 
attention  to  other  caut  onary  labeling 
that  apf>ear  on  anothei  display  panel 
shall  apply. 

The  proposed  rule  n  (quires  a  space 
between  the  signal  word  and  the 
remainder  of  the  messige.  It  also 
provides  that  multiple!  messages,  such 
as  the  difTerent  statements  in  the 
warning  for  balloons, !  hould  be 
provided  with  sufficie^it  space  between 
them,  when  feasible,  t( » prevent  them 
from  visually  blending  together.  This 
provision  is  consistent!  with  section 
6.5.1  of  ANSI  Z535.4-i991. 

Additionally,  the  ty|  >e  size 
requirements  of  Table  I  of  16  CFR 
1500.121(c)(2)  are  primarily  designed  to 
cover  labeling  for  hazardous  household 
chemicals.  According! ;,  the  correlation 
between  display  panel  size  and  type 
size  stops  display  pan*  Is  with  an  area  in 
excess  of  30  square  inc  hes.  In  the  case 
of  toys  and  games,  hov  ever,  the 
packages  in  which  sue  i  articles  are  sold 
or  stored  are  often  in  e  <.csss  of  100 
square  inches.  Limitin  » the  minimum 
type  size  for  precautio  lary  labeling  on 
such  packages  to  that  required  for 
packages  with  a  displayr  panel  of  greater 
than  30  square  inches  could  well  result 
in  the  labeling  stateme  its  becoming 
inconspicuous.  Accor4ingly,  based  in 
part  on  type  ^ize  requi^ments  found  in 
the  regulation  establislting  labeling 
standards  for  electrical  toys,  16  CFR 
1505.3(d)(2).  the  Comr  lission  has 
included  in  this  regulation  type  size 
requirements  for  large 
vending  machines,  anc 
containers. 

The  term  "packages 


jackages. 
other  large 

■efer  to  the 


package  in  which  a  pre  duct  subject  to 
labeling  under  section  24  of  the  FHSA         I 
is  sold  at  retail  or  is  inl  ended  to  be 
stored,  as  well  as  to  an  j  outer  container 


or  wrapping.  A  package  with  a  principal 
display  panel  with  an  area  of  100  square 
inches  up  to,  but  not  including,  400 
square  inches  shall  have  a  signal  word 
at  least »/«  of  an  inch  in  height.  The 
accompanying  statement  of  hazard  shall 
be  at  least  Vaz  of  an  inch  in  height,  and 
the  other  cautionary  statements  shall  be 
at  least  Vm  of  an  inch  in  height.  With 
respect  to  a  package  with  a  principal^ 
display  panel  of  400  square  inches  or 
more,  the  signal  word,  statement  of 
hazard  and  other  cautionary  labeling 
shall  be  Vz  inch,  V*  inch,  and  Vaz  inch 
in  height,  respectively. 

Descriptive  material  that  accompanies 
a  product  subject  to  the  labeling 
requirements  shall  comply  with  the 
requirements  of  16  CFR  1500.121(c)(6) 
relating  to  literature  containing 
instructions  for  use  which  accompanies 
a  hazardous  substance.  If  the  descriptive 
material  contains  instructions  for  use, 
the  required  precautionary  labeling 
shall  be  in  reasonable  proximity  to  such 
instructions  or  directions  ad  shall  be 
placed  together  within  the  same  general 
area  (see  16  CFR  1500.121(c)(6)). 

D.  Proposed  E£fective  Date 

The  Commission  proposes  thai  this 
regulation  become  effective  on  January 
1, 1995.  and  shall  apply  only  to 
products  entered  into  commerce  on  or 
after  the  effective  date.  The  term 
"entered  into  commerce"  refers  to 
products  manufactured  in  or  imported 
into  the  United  States  after  the  effective 
date. 

E.  Impact  on  Small  Businesses 

In  accordance  with  section  3(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  the  Commission  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
Any  obligations  imposed  upon  such 
entities  arise  under  the^xpress 
provisions  of  section  24  of  the  FHSA. 
This  regulation  simply  clarifies  the 
obligations  imposed  by  that  law  on 
certain  toys,  games,  balloons,  marbles, 
and  balls.  The  regulation  itself  therefore 
will  have  no  significant  economic 
impact  on  small  businesses,  either 
beneficial  or  negative,  beyond  that 
which  results  from  the  statutory 
provisions. 

F.  Environmental  Considerations 

The  proposed  rule  falls  within  the 
provisions  of  16  CFR  1021.5(c)  which 
designates  categories  of  actions 
conducted  by  the  Consumer  Product 
Safety  Commission  that  normally  have 
little  or  no  potential  for  affecting  the 
human  environment.  The  Commission 
does  not  believe  that  the  rule  contains 


any  unusual  aspects  which  may 
produce  effects  on  the  human 
environment,  nor  can  the  Commission 
foresee  any  circumstance  in  which  the 
rule  proposed  below  may  produce  such 
effects.  For  this  reason,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

G.  Preemption  of  State  and  Local 
Requirements 

Section  101(e)  of  the  CSPA  contains 
provisions  which  prohibit  any  state  or 
political  subdivision  of  a  state  from 
enacting  or  enforcing  any  requirement 
relating  to  cautionary  labeling  of  small 
parts  hazards  or  choking  hazards 
associated  with  any  toy,  game,  marble, 
small  ball,  or  balloon  intended  or 
suitable  for  use  by  children  unless  the 
state  or  local  requirement  is  identical  to 
a  requirement  established  by  section  24 
of  the  FHSA  or  by  regulation 
promulgated  by  the  Commission. 
Section  101(e)  allows  a  state  or  political 
subdivision  of  a  stale  to  enforce  a  non- 
identical  requirement  relating  to 
cautionary  labeling  to  warn  of  small 
parts  hazards  or  choking  hazards 
associated  with  any  toy  subject  to  the 
provisions  of  section  24  until  January  1. 
1995.  if  the  non-identical  requirement 
was  in  effect  on  October  2,  1993.  The 
preemptive  provisions  of  section  101(e) 
of  the  CSPA  have  been  included  in  the 
text  of  the  regulation  proposed  below. 

List  of  Subjects  in  16  CFR  Part  1500.19 

Business  and  industry,  Consumer 
protection.  Hazardous  materials.  Infants 
and  children.  Labeling,  Packaging  and 
containers. 

Conclusion 

Therefore,  pursuant  to  the  authority  of 
the  Child  Safety  Protection  Act  of  1994 
(Pub.  L.  103-267).  sections  10(a)  and 
24(c)  of  the  Federal  Hazardous 
Substances  Act,  (15  U.S.C.  1269(a)  and 
1278(c)),  and  5  U.S.C.  553,  the 
Consumer  Product  Safety  Commission 
proposes  to  amend  Title  16  of  the  Code 
of  Federal  Regulations,  Chapter  II, 
Subchapter  C.  Part  1500  as  set  forth 
below. 

PART  1500— HAZARDOUS 
SUBSTANCES  AND  ARTICLES; 
ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS 

1.  The  authority  for  Part  1500  is 
amended  to  read  as  follows: 

Authority:  15  U.S.C.  1261-1278.  2079. 

2.  Section  1500.18  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  by  adding  paragraph  (a)(17)  to  read 
as  follows: 


§  1 500. 1 8    Banned  toys  and  ottier  tinned 
articles  intended  for  use  by  children. 

(a)  Toys  and  other  articles  presenting 
mechanical  hazards.  Under  the 
authority  of  sections  2(0(1)(D)  and  24  of 
the  act  and  pursuant  to  the  provisions 
of  section  3(e)  of  the  act.  the 
Commission  has  determined  that  the 
following  types  of  toys  or  other  articles 
intended  for  use  by  children  present  a 
mechanical  hazard  within  the  meaning 
of  section  2(s)  of  the  act  because  in 
normal  use.  or  when  subjected  to 
reasonably  foreseeable  damage  or  abuse, 
the  design  or  manufacture  presents  an 
unreasonable  risk  of  personal  injury  or 
illness:  "".  ' 

*        •  "     »        »      . » 

(17)  Any  ball  intended  for  children 
under  three  years  of  age  that,  under  the 
influence  of  its  own  weight,  passes,  in 
any  orientation,  entirely  through  a 
circular  hole  with  a  diameter  of  1.75 
inches  (4.445  cm)  inl  rigid  template.  In 
testing  to  evaluate  compliance  with  this 
regulation,  the  diameter  of  opening  in 
the  Commission's  test  template  shall  be 
no  greater  than  1.75  inches  (4.445  cm). 

(ij  For  the  purposes  of  this  paragraph, 
the  term  "ball"  includes  any  spherical, 
ovoid,  or  ellipsoidal  object  that  is 
designed  or  intended  to  be  thrown,  hit, 
kicked,  rolled,  or  bounced.  The  term 
"ball"  includes  any  spherical,  ovoid,  or 
ellipsoidal  object  that  is  attached  to 
such  a  toy  or  article  by  means  of  a 
string,  elastic  cord,  or  similar  tether. 
The  term  "ball"  also  includes  any  multi- 
sided  object  formed  by  connecting 
planes  into  a  generally  spherical,  ovoid, 
or  ellipsoidal  shape  that  is  designated  or 
intended  to  be  used  as  a  ball,  and  any 
novelty  item  of  a  generally  spherical, 
ovoid,  or  ellipsoidal  shape  that  is 
designated  or  intended  to  be  used  as  a 
ball. 

(ii)  The  term  "ball"  does  not  include 
dice;  or  balls  permanently  enclosed 
inside  pinball  machines,  mazes,  or 
similar  outer  containers. 

(iii)  In  determining  whether  such  a 
ball  is  intended  for  use  by  children 
under  three  years  of  age,  the  criteria 
specified  in  16  CFR  1501.2(b)  and  the 
enforcement  procedure  established  by 
16  CFR  1501.5  shall  apply. 
•        •        «        *        • 

3.  A  new  section  1500.19  is  added,  to 
read  as  follows: 

§  1 500. 1 9    Misijranded  toys  and  other 
articles  intended  for  use  by  children. 

(a)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
shall  apply. 

(1)  Bo//  means  a  spherical,  ovoid,  or 
ellipsoidal  object  that  is  designed  or 
intended  to  be  thrown,  hit,  kicked,    .. 
rolled,  or  bounced.  The  term  "ball" 
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§  1 500. 1 8    Banned  toys  and  other  tinned 
articles  intended  for  use  by  children. 

(a)  Toys  and  other  articles  presenting 
mechanical  hazards.  Under  the 
authority  of  sections  2(0{1)(D)  and  24  of 
the  act  and  pursuant  to  the  provisions 
of  section  3(e)  of  the  act.  the 
Commission  has  determined  that  the 
following  types  of  toys  or  other  articles 
intended  for  use  by  children  present  a 
mechanical  hazard  within  the  meaning 
of  section  2(s)  of  the  act  because  in 
normal  use,  or  when  subjected  to 
reasonably  foreseeable  damage  or  abuse, 
the  design  or  manufacture  presents  an 
unreasonable  risk  of  personal  injury  or 
illness: 
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(17)  Any  ball  intended  for  children 
under  three  years  of  age  that,  under  the 
influence  of  its  own  weight,  passes,  in 
any  orientation,  entirely  through  a 
circular  hole  with  a  diameter  of  1.75 
inches  (4.445  cm)  inl  rigid  template.  In 
testing  to  evaluate  compliance  with  this 
regulation,  the  diameter  of  opening  in 
the  Commission's  test  template  shall  be 
no  greater  than  1.75  inches  (4.445  cm). 

(ij  For  the  purposes  of  this  paragraph, 
the  term  "ball"  includes  any  spherical, 
ovoid,  or  ellipsoidal  object  that  is 
designed  or  intended  to  be  thrown,  hit, 
kicked,  rolled,  or  bounced.  The  term 
'i)aH"  includes  any  spherical,  ovoid,  or 
ellipsoidal  object  that  is  attached  to 
such  a  toy  or  article  by  means  of  a 
string,  elastic  cord,  or  similar  tether. 
The  term  "ball"  also  includes  any  multi- 
sided  object  formed  by  connecting 
planes  into  a  generally  spherical,  ovoid, 
or  ellipsoidal  shape  that  is  designated  or 
intended  to  be  used  as  a  ball,  and  any 
novelty  item  of  a  generally  spherical, 
ovoid,  or  ellipsoidal  shape  that  is 
designated  or  intended  to  be  used  as  a 
ball. 

(ii)  The  term  "ball"  does  not  include 
dice;  or  balls  permanently  enclosed 
inside  pinball  machines,  mazes,  or 
similar  outer  containers. 

(iii)  In  determining  whether  such  a 
ball  is  intended  for  use  by  children 
under  three  years  of  age,  the  criteria 
specified  in  16  CFR  1501.2(b)  and  the 
enforcement  procedure  established  by 
16  CFR  1501.5  shall  apply. 
*        •        »        *        • 

3.  A  new  section  1500.19  is  added,  to 
read  as  foUows: 

§  1 500. 1 9    Mist>randed  toys  and  other 
articles  intended  for  use  by  children. 

(a)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
shall  apply. 

(1)  Ball  means  a  spherical,  ovoid,  or 
ellipsoidal  object  that  is  designed  or 
intended  to  be  thrown,  hit.  kicked.    .. 
rolled,  or  bounced.  The  term  "ball" 


includes  any  spherical,  ovoid,  or 
ellipsoidal  object  that  is  attached  to 
such  a  toy  or  article  by  means  of  a 
string,  elastic  cord,  or  similar  tether. 
The  term  "ball"  also  includes  any  multi- 
sided  object  formed  by  connecting 
planes  into  a  generally,  spherical,  ovoid, 
or  ellipsoidal  shape  that  is  designated  or 
intended  to  be  used  as  a  ball,  and  any 
novelty  item  of  a  generally  spherical, 
ovoid,  or  ellipsoidal  shape  that  is 
designated  or  intended  to  be  used  as  a 
ball.  The  term  "ball"  does  not  include 
dice,  or  balls  permanently  enclosed 
inside  pinball  machines,  mazes,  or 
similar  outer  containers. 

(2)  Small  ball  means  a  ball  that,  under 
the  influence  of  its  outi  weight,  passes, 
in  any  orientation,  entirely  through  a 
circular  hole  with  a  diameter  of  1.75 
inches  (4.445  cm)  in  a  rigid  template.  In 
testing  to  evaluate  compliance  with  this 
regulation,  the  diameter  of  opening  in 
the  Commission's  test  template  shall  be 
no  greater  than  1.75  inches  (4.445  cm). 

(3)  Latex  balloon  means  a  toy  or 
decorative  item  consisting  of  a  latex  bag 
that  is  designed  to  be  inflated  by  air  or 
gas.  The  terra  does  not  include 
inflatable  children's  toys  that  are  used 
in  aquatic  activities  such  as  rafts,  water 
wings,  life  rings,  or  other  similar  items. 

(4)  Marble  means  a  ball  made  of  a 
hard  material,  such  as  glass,  agate, 
marble  or  plastic,  that  is  used  in  various 
children's  games,  generally  as  a  playing 
piece  or  marker. 

(5)  Small  part  means  any  object 
which,  when  tested  in  accordance  with 
the  procedures  contained  in  16  CFR 
1501.4(a)  and  1501.4(b)(1),  fits  entirely 
within  the  cylinder  shown  in  Figure  1 
appended  to  16  CFR  1501. 

(6)  Package  or  "packaging"  refers  to 
the  immediate  package  in  which  a 
product  subject  to  labeling  under 
section  24  is  sold  or  is  intended  to  be 
stored,  as  well  as  to  any  outer  container 
or  wrapping. 

(7)  Descriptive  material  means  any 
instruction  (whether  written  or 
otherwise)  for  the  use  of  a  product 
subject  to  these  labeling  requirements, 
any  depiction  of  the  product,  and  any 
promotional  material,  advertisement,  or 
other  written  literature  that  describes 
any  function,  use.  warnings,  user 
population,  design  or  material 
specification,  or  other  characteristic  of 
the  product,  including  its  suitability  for 
use  with  or  its  relationship  to  other 
games,  products,  or  toys.  Descriptive 
material  "accompanies"  a  product 
subject  to  the  labeling  requirements 
when  it  is  packaged  with  the  product  or 
when  it  is  intended  to  be  distributed 
with  the  product  at  the  time  of  sale  or 
delivery  to  the  purchaser. 


(b)  Misbranded  toys  and  children's 
articles.  Pursuant  to  sections  2(p)  and  24 
of  the  FHSA.  the  following  articles  are 
misbranded  hazardous  substances  if 
their  packaging,  any  descriptive 
material  that  accompanies  them,  and,  if 
unpackaged,  any  bin  in  which  they  are 
held  for  sale,  any  container  in  which 
they  are  held  for  retail  display,  or  any 
vending  machine  from  which  they  are 
dispensed  fails  to  bear  the  labeling 
statements  required  below,  or  if  such 
labeling  statements  fail  to  comply  with 
the  prominence  and  conspicuousness 
requirements  of  paragraph  (d)  of  this 
section. 

(1)  Any  toy  or  game  that  is  intended 
for  use  by  children  who  are  at  least 
three  years  old  but  less  than  seven  year> 
of  age  shall  bear  or  contain  the 
following  cautionary  statement  if  the  toy 
or  game  includes  a  small  part: 

BILUNG  CODE  6355-01-M 


A 


WARNING ; 


CHOKING  HAZARD  -Small  parts 
Not  for  children  under  3  years 

BILUNG  CODE  635S-01-C 

(2)  Any  latex  balloon,  or  toy  or  game 
that  contains  a  latex  balloon,  shall  bear 
the  following  cautionarj*  statement: 

BtLUNG  COOE  635&-01-M 


A 


HAHNING: 


CriOnXG  HAZAJUl--  Children  ur.d«r  iisht  yr»  cm 

choke  or  suffocate  on  unlofleced  or  broken  belloone. 

Adult  eupcrvicion  required. 

Keep  uc&oflated  belloone  from  children 

Oiecerd  broken  belloooe  et  once. 


BILLING  CODE  6355-01-C 

(3)(i)  Any  small  ball  intended  for 
children  three  years  or  older  sholl  bear 
the  following  cautionary  statement: 

BILLING  CODE  6355-01-M 


A 


WARNING: 


CKCKIK3  HX2AJiD--Thie  toy  is  •   •m»ll  bill. 
Hot   for  children  under  3  yra. 


BILLING  CODE  63S5-01-C 

(ii)  Any  toy  or  game  intended  for 
children  three  years  or  older  that 
contains  a  small  ball  shall  bear  the 
following  cautionary  statement: 

BILLING  CODE  6355-01-M 


A 


HASNING; 


CnOKINS  KAZARI>--Toy  contains  •  nwll  ball. 
Not   Cor  children  under  3  yra. 


BILUNG  CCDE  6355-41-C 


33938 


(4)(i)  Any  marb 
children  three 
bear  the  following 


e  intended  for 
ye^  of  age  or  older  shall 
cautionary  statement: 


nujMO  cooc  •su-oi-i 


A 


ZHOKIWS   HAZARD- - 

Not  for  children 


gime 


BH.UNO  COOe  S3S5-01-f 

(ii)  Any  toy  or 
children  three 
contains  a  marble 
following  cautionary 

BILUNG  COOE  «3S&-01-I  I 


years 


A 
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WAllNING: 


"hia  toy  is  a  marble, 
under  3  yra. 


intended  for 
of  age  or  older  that 
shall  bear  the 
statement: 


WAJNING: 


CHOKING  HAZARS--' 
Not  for  chil 


Icy 


contains  a  marble. 
iren  under   3   yra. 


BILUNO  COOE  USS-OM 

(c)  Age  of  intenc  ed  user.  In 
determining  the  aj  es  of  the  children  for 
which  any  toy  or  a  rticle  subject  to  this 
subsection  is  inter  ded,  the  following 
factors  are  relevan  :  the  manufacturer's 
stated  intent  (such  as  the  age  stated  on 
a  label)  if  it  is  reas  mable;  the 
advertising,  marketing,  and  promotion 
of  the  article;  and  '  vhether  the  article  is 
commonly  recognized  as  being  intended 
for  children  in  this  age  group.  In 
enforcing  this  proA  ision,  the 
Commission  will  f  )llow  the  procedures 
set  forth  in  16  CFF  1501.5. 

(d)  Prominence  i  ind  conspicuousness 
of  labeling  statements.  The  requirements 
of  16  CFR  1500.12  I  relating  to  the 
prominence  and  c<  nspicuousness  of 
precautionary  labe  ing  statements  for 
hazardous  substan  :es  shall  apply  to  any 
labeling  statement  required  under 
section  1500.19.  w  th  the  following 
clarifications  and  nodifications. 

(1)  All  labeling  statements  required  by 
section  1500.19  sh  til  be  in  the  English 
language,  and  shal  apf>ear  in  the  same 
format  and  layout  i  is  the  statements 
depicted  in  paragn  phs  (b)  and  (e) 
appear.  The  statements  shall  be  blocked 
together  within  a  s  }uare  or  rectangular 
area,  with  or  withe  ut  a  border.  The  color 
of  the  square  or  rec  tangular  area  within 
which  the  precaufianary  labeling 
appears  shall  be  in  sharp  contrast  to: 

(i)  the  backgrour  d  color  of  the  area  of 
the  package  on  wh  ch  it  appears. 

(ii)  to  the  color  o  any  printed  matter 
in  proximity  to  the  required  labeling 
statements,  and, 

(iii)  if  the  packa^  e  is  a  see-through 
package,  to  the  prii  nar>'  color  of  the 
article  contained  ir  the  package.  The 
color  of  the  require  tl  cautionary  labeling 
statements  shall  be  in  sharp  confra.st  to 


Background  color  of  the  square  or 
rectangular  area  in  which  the  labeling 
appears. 

12)  The  words  "WARNING"  or 
"SAFETY  WARNING"  required  by 
section  24  of  the  FHSA  shall  be 
regarded  as  signal  words; 

(3)  The  statement  "CHOKING 
HAZARD"  shall  be  regarded  as  a 
statement  of  the  principal  hazard 
associated  with  the  products  subject  to 
the  regulation; 

(4)  All  other  remaining  statements 
required  by  this  subsection  shall  be 
regarded  as  "other  cautionary  material" 
as  that  term  is  defined  in  16  CFR 
1500.121(a)(2)(viii); 

(5)  The  principal  display  panel  for  a 
bin,  container  for  retail  display,  or 
vending  machine  shall  be  the  side  or 
surface  designed  to  be  most  prominently 
displayed,  shown,  or  presented  to,  or 
examined  by  prospective  purchasers. 
Any  other  side  or  surface  of  such  a  bin, 
container  for  retail  sale,  or  vending 
machine  that  bears  information,  such  as 
price  or  product  description,  for 
examination  by  purchasers  shall  be 
deemed  to  be  a  principal  display  panel; 

(fi)  All  of  the  labeling  statements 
required  by  this  subsection,  including 
those  classified  as  "other  cautionary 
material,"  must  appear  on  the  principal 
display  panel  of  the  product,  except  as 
provided  for  by  section  1500.19(e).  Any 
signal  word  shall  appear  on  the  same 
line  and  in  close  proximity  to  the 
triangle  required  by  section  24.  Any 
statement  of  hazard  shall  appear  below 
the  triangle  and  signal  word  and  shall 
be  separated  from  the  triangle  and  signal 
word  by  a  distance  equal  to  the  height 
of  the  signal  word.  Multiple  messages 
should  be  provided  with  sufficient 
space  between  them,  when  feasible,  to 
prevent  them  from  visually  blending 
together; 

(7)  All  labeling  statements  required  by 
this  subsection  shall  comply  with  the 
type  size  requirements  of  Table  1  of  16 
CFR  1500.121(c)(2)  except  as  follows: 

(i)  If  the  principal  display  panel  has 
an  area  of  100  square  inches  up  to,  but 
not  including,  400  square  inches,  the 
signal  word  shall  be  at  least  V*  of  an 
inch  in  height.  The  accompanying 
statement  of  hazard  shall  be  at  least  Vrz 
of  an  inch  in  height,  and  the  other 
cautionary  statements  shall  be  at  least 
Vfi4  of  an  inch  in  height; 

(ii)  If  the  principafdisplay  panel  is 
400  square  inches  or  more,  ihe  signal 
word,  statement  of  hazard  and  other 
cautionary  labeling  shall  be  at  least  V^ 
of  an  inch  in  height.  The  accompanying 
statement  of  hazard  shall  be  at  least '/« 
of  an  inch  in  height,  and  the  other 
cautionary  statements  shall  be  at  least 
y-i^  of  an  inch  in  height. 


(8)  Labeling  required  by  this 
subsection  that  appears  on  a  bin, 
container  for  retail  display,  or  vending 
machine  shall  be  in  reasonable 
proximity  to  any  pricing  or  product 
information  contained  on  the  principal 
display  panel,  or,  if  such  information  is 
not  present,  in  close  proximity  to  the 
article  that  is  subject  to  the  labeling 
reouirements.  ~ 

(9)  Descriptive  material  that 
accompanies  a  product  subject  to  the 
labeling  requirements,  including 
accompanying  material  subject  to  the 
alternative  allowed  by  section 
1500.19(f),  shall  comply  with  the 
requirements  of  16  CFR  1500.121(c)(6) 
relating  to  literature  containing 
instructions  for  use  which  accompanies 
a  hazardous  substance.  If  the  descriptive 
material  contains  instructions  for  use, 
the  required  precautionary  labeling 
shall  be  in  reasonable  proximity  to  such 
instructions  or  diarctions  and  shall  be 
placed  together  within  the  same  general 
area  (see  16  CFR  1500.121(c)(6)). 

(10)  In  the  case  of  any  alternative 
labeling  statement  permitted  under 
section  1500.19(e),  the  requirements  of 
16  CFR  1500.121(b)(3)  and 
1500.121(c)(2)(iii)  shall  apply  to 
statements  or  indicators  on  the  principal 
display  panel  directing  attention  to  the 
complete  cautionary  labeling  that 
appears  on  another  display  panel. 

(11)  Any  triangle  required  by  this 
subsection  shall  be  an  equilateral 
triangle.  The  height  of  such  a  triangle 
shall  be  equal  to  or  exceed  the  height  of 
the  letters  of  the  signal  word 
"WARNING".  The  height  of  the 
exclamation  point  inside  the  triangle 
shall  be  at  least  half  the  height  of  the 
triangle,  and  the  exclamation  point  shall 
be  centered  vertically  in  the  triangle. 
The  triangle  shall  be  separated  from  the 
signal  word  by  a  distance  at  least  equal 
to  the  space  occupied  by  the  first  two 
letters  of  the  signal  word.  In  all  other 
respects,  the  triangles  with  exclamation 
points  shall  confirm  generally  to  the 
provisions  of  16  CFR  1500.121  relating 
to  signal  words. 

(e)  Alternative  labeling  statements  for 
small  packages.  Any  cautionary 
statement  required  by  section  i500.19(b) 
may  be  displayed  on  a  display  panel  of 
the  package  of  a  product  subject  to  the 
labeling  re<^uirement  other  than  the 
principal  display  panel  only  if: 

(1)  the  pacKage  nas  a  principal  display 
panel  of  15  square  inches  or  less, 

(2)  the  full  labeling  statement  required 
by  paragraph  (b)  of  this  section  is 
displayed  in  three  or  more  languages  on 
another  display  panel  of  the  package  of 
the  product,  and 

(3)(i)  In  the  case  of  a  toy  or  game 
subject  to  section  1500.19(b)(1).  a  small 
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ball  subject  to  section  1500.19(b)(3),  a 
marble  subject  to  section  1500.19(b)(4). 
or  a  toy  or  game  containing  such  a  ball 
or  marble,  the  principal  display  panel  of 
the  package  bears  the  statement: 


BILUNG  COOE  SUS-OI-M 


SAFETY  WARNING: 


BILUNG  CODE  635&-01-C    ' 

and  bears  an  arrow  or  other  indicator 
pointing  toward  or  directing  the 
purchaser's  attention  to  the  display 
panel  on  the  package  where  the  full 
labeling  statement  appears,  or 

(ii)  In  the  case  of  a  balloon  subject  to 
section  1500.19(b)(2)  or  a  toy  or  game 
containing  such  a  balloon,  the  principal 
display  panel  bears  the  statement: 

BILLING  CODE  B3SS-01-M 


A 


WARNING :  -  -  chokimg  hazard 


BILUNG  CODE  635S-01-C 

and  bears  an  arrow  or  other  indicator 
pointing  toward  or  directing  the 
purchaser's  attention  to  the  display 
panel  on  the  package  where  the  full 
labeling  statement  appears. 

(0  Alternative  for  Products 
Manufactured  Outside  the  United 
States.  In  the  case  of  a  product  subject 
to  the  labeling  requirements  of  section 
1500.19(b)  which  is  manufactured 
outside  the  United  States  and  is  directly 
shipped  from  the  manufacturer  to  the 
consumer  by  United  States  mail  or  other 
delivery  service  in  an  immediate 
package  that  contains  descriptive 
material,  the  descriptive  material  inside 
the  immediate  package  of  the  product 
need  not  bear  the  required  labeling 
statements  only  if  the  shipping 
container  of  the  product  contains  other 
accompanying  material  that  bears  the 
required  statements  displayed  in  a 
prominent  and  conspicuous  manner. 

(g)  Preemption.  Section  101(e)  of  the 
Child  Safety  Protection  Act  of  1994 
prohibits  any  state  or  political 
subdivision  of  a  state  from  enacting  or 
enforcing  any  requirement  relating  to 
cautionary  labeling  addressing  small 
parts  hazards  or  choking  hazards 
associated  with  any  toy,  game,  marble, 
small  ball,  or  balloon  intended  or 
suitable  for  use  by  children  unless  the 
state  or  local  requirement  is  identical  to 
a  requirement  established  by  section  24 
of  the  FHSA  or  by  16  CFR  1500.19. 
Section  101(e)  allows  a  state  or  political 
subdivision  of  a  state  to  enforce  a  non- 
identical  requirement  relating  to 
cautionary  labeling  warning  of  small 
parts  hazards  or  choking  hazards 
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ball  subject  to  section  1500.19(b)(3),  a 
marble  subject  to' section  1500.19(b)(4). 
or  a  toy  or  game  containing  such  a  ball 
or  marble,  the  principal  display  panel  of 
the  package  bears  the  statement: 

BILUNG  CODE  635S-01-M 


A 


SAFETY  WARNING: 


BILUNG  CODE  6355-01-C 

and  bears  an  arrow  or  other  indicator 
pointing  toward  or  directing  the 
purchaser's  attention  to  the  display 
panel  on  the  package  where  the  full 
labeling  statement  appears,  or 

(ii)  In  the  case  of  a  balloon  subject  to 
section  1500.19(b)(2)  or  a  toy  or  game 
containing  such  a  balloon,  the  principal 
display  panel  bears  the  statement: 

BILLING  CODE  63SS-01-M 


A 


WARNING :  -  -choking  bxzjjo) 


BILLING  CODE  6355-01-C 

and  bears  an  arrow  or  other  indicator 
pointing  toward  or  directing  the 
purchaser's  attention  to  the  display 
panel  on  the  package  where  the  full 
labeling  statement  appears. 

(f)  Alternative  for  Products 
Manufactured  Outside  the  United 
States.  In  the  case  of  a  product  subject 
to  the  labeling  requirements  of  section 
1500.19(b)  which  is  manufactured 
outside  the  United  States  and  is  directly 
shipped  from  the  manufacturer  to  the 
consumer  by  United  States  mail  or  other 
delivery  service  in  an  immediate 
package  that  contains  descriptive 
material,  the  descriptive  material  inside 
the  immediate  package  of  the  product 
need  not  bear  the  required  labeling 
statements  only  if  the  shipping 
container  of  the  product  contains  other 
accompanying  material  that  bears  the 
required  statements  displayed  in  a 
prominent  and  conspicuous  manner. 

(g)  Preemption.  Section  101(e)  of  the 
Child  Safety  Protection  Act  of  1994 
prohibits  any  state  or  political 
subdivision  of  a  state  from  enacting  or 
enforcing  any  requirement  relating  to 
cautionary  labeling  addressing  small 
parts  hazards  or  choking  hazards 
associated  with  any  toy,  game,  marble, 
small  ball,  or  balloon  intended  or 
suitable  for  use  by  children  unless  the 
state  or  local  requirement  is  identical  to 
a  requirement  established  by  section  24 
of  the  FHSA  or  by  16  CFR  1500.19. 
Section  101(e)  allows  a  state  or  political 
subdivision  of  a  state  to  enforce  a  non- 
identical  requirement  relating  to 
cautionary  labeling  warning  of  small 
parts  hazards  or  choking  hazards 


associated  with  any  toy  subject  to  the 
provisions  of  section  24  until  January  1. 
1995,  if  the  non-identical  requirement 
was  in  effect  on  October  2,  1993. 

Dated:  lune  28. 1994 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

IFR  Doc.  94-16082  Filed  &-30-94;  8:45  am] 

BILUNG  CODE  SSSS-OI-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  334 

Restricted  areas  and  danger  zone,  Key 
West  Hartjor.  Key  West  Nayal  Air 
Station,  Florida 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DoD. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  proposes  to  modify  an 
existing  restricted  area  offshore  of  Boco 
Chica  Key  and  to  revise  the  regulations 
to  prohibit  entry  into  a  portion  of  a 
previously  established  restricted  area 
offshore  of  the  Key  West  Naval  Air 
Station,  Harry  S.  Truman  Annex.  The 
restricted  area  offshore  of  Boca  Chica 
Key  is  also  redesignated  as  a  danger 
zone  as  defined  in  33  CFR  334.2.  The 
danger  zone  is  needed  to  protect  the 
public  from  the  dangers  associated  with 
the  possibility  of  an  errant  round  from 
an  existing  pistol  range  impacting  into 
the  water.  The  establishment  of  the 
danger  zone  will  reduce  the  size  of  the 
previous  restricted  area. 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  1, 1994. 
ADDRESSES:  HQUSACE,  Attn:  CECW- 
OR.  Washington,  D.C.  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lonnie  Shepardson  at  (904)  232- 
1B77  or  Mr.  Ralph  Eppard  at  (202)  272- 
1783. 

SUPPLEMENTARY  INFORMATION:  The 
Commanding  Officer,  Key  West  Naval 
Air  Station,  Key  West,  Florida  has 
requested  that  the  Corps  amend  the 
regulations  in  33  CFR  334.610(b)(iv) 
which  establishes  a  restricted  area  in  the 
waters  offshore  of  the  Key  West  Naval 
Air  Station,  Harry  S.  Truman  Annex. 
The  restricted  area  affects  those  waters 
within  100  yards  of  the  westerly 
shoreline  of  the  Harry  S.  Truman 
Annex,  including  a  portion  of  the 
Truman  Annex  Harbor  entrance. 
Pursuant  to  the  existing  regulations  in 
§  334.610(b)(iv)  vessels  may  enter  that 


portion  of  restricted  area  number  2 
(§  334.610(a)(2)),  between  Truman 
Annex  Mole  and  the  Key  West  Harbor 
Range  Channel,  extending  into  the 
northeasterly  corner  of  the  Truman 
Annex  Mole  and  then  further 
northeasterly  to  the  corner  of  the 
restricted  area.  The  restricted  area  was 
established  in  this  configuration 
because  the  Navy  did  not  have  a 
reasonably  definable  boundan,-  to 
enforce  the  desired  "no  transit"  area. 
The  Navy  has  recently  constructed  a 
breakwater  perpendicular  to  the 
shoreline  at  the  terminus  of  the  existing 
restricted  area.  The  breakwater  is  a 
physical  boundary  which  forms  the 
northeasterly  limit  of  the  restricted  area 
in  the  Truman  Annex  Harbor  and  the 
expanded  no  transit  area.  The  restricted 
area  is  not  enlarged.  This  amendment  is 
needed  to  "close"  the  triangular  area  . 
adjacent  to  the  breakwater  to  protect 
Navy  divers  using  the  area  and  to 
provide  added  security  for  Government 
property.  This  amendment  will  not 
affect  the  transit  of  vessels  in  t)ie  area 
between  Truman  Annex  Mole  and  the 
Key  West  Harbor  Range  Channel. 
The  Navy  also  requests  that  the 
restricted  area  in  §334. 610(a)(6)  be 
amended.  This  is  an  area  currently 
designated  as  a  restricted  area.-but  due 
to  its  purpose,  which  is  to  protect  the 
public  from  the  hazards  associated  with 
a  small  arms  firing  range  onshore,  the 
area  is  redesignated  as  a  danger  zone  in 
accordance  with  definitions  in  33  CFR 
334.2  published  by  the  Corps  on  July  12, 
1993.  (58  FR  37607-37609).  The 
existing  restricted  area  encompasses 
approximately  150.000  square  yards, 
extending  150  yards  out  from  the  shore 
for  approximately  1.000  yards.  This, 
proposed  revision  will  extend  the 
distance  offshore  to  325  yards,  move  the 
area  slightly  to  the  north  and  west  and 
reduce  the  overall  area  by 
approximately  ono-half  to  74,000  square 
yards.  This  additional  distance  offshore 
is  in  accordance  with  the  Militarj' 
Handbook  1027/3B  dated  November  30. 
1992.  We  are  also  making  the  following 
editorial  changes  to  the  regulations.  (1) 
Remove  the  word  "existing"  from 
§  334.610(a)(3).  This  is  an  unnecessary 
word  in  the  regulation,  which  has  no 
bearing  on  the  description  of  the  area. 
(2)  The  regulations  in  §  334.610(b)(1)  are 
amended  to  more  clearly  show  which  of 
the  areas  are  closed  to  transit  by  the 
public  and  those  areas  or  portions  of 
those  areas  that  can  be  transited  within 
the  other  restricted  areas.  These 
editorial  changes  will  not  change  the 
size  or  configuration  of  these  restricted 
areas.  The  Corps  proposes  to  amend  the 
regulations  in  33  CFR  334.610  pursuant 
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to  its  authorities  in 
Rivers  and  Harbors 
U.S.C.  1)  and  Secti 
Appropriations  Act 
3). 


iection  7  of  the 
\(;t  of  1917(33 
0 1  XIX  of  the  Army 
of  1919  (33  use. 


Fle.xibiiity  Act  (Pub  ic  Law  9fi-;i54) 


whichfrequires  the  | 
regulatory  fiexibilit> 
regulation  that  will 
ej:onomic  impact  on 


number  of  small  bu5  nes.ses  (i.e.,  small 
busine.vses  and  smal  governmental 


Economic  Asscssmc  nl  and  Certification 

This  proposed  ru  i  is  issued  with 
respect  to  a  military 
Defense  Etepartmenl 
the  provisions  of  Ex 
do  not  apply.  These 
reviewed  under  the 


function  of  the 
and  a;:<,ordingly, 
(cutive  Order  12866 
rules  have  been 
<egulatorv 


reparation  of  a 
analysis  for  any 
lave  a  significant 
a  substantial 


jurisdictions).  The.st 


approved,  could  ha\je  a  minimal  impact 

on  individuals  fishi 

However,  in  view  of 

high  quality  fi.shing 

outside  of  these  con 

impact  v/ill  be  negli 


g  in  the  area, 
the  abundaiH  e  of 
ireas  available 
ested  areas,  the 
ible.  In  addition. 


by  these  amendmen  s  a  portion  of  one 
area  previously  dosi  d  to  the  public  will 
be  reopened.  This  pi  oposal  will  not 
result  in  any  increas  i  in  costs  to  sports 
fishermen  or  comme  rcial  fisheries  in  the 
area.  Accordingly,  tl  e  preparation  of  a 


regulatory  flexibility 
warranted 


Lis!  of  Subjects  in  3v 

Navigation  (w.nler 
Danger  zones. 

In  consideration  o 
Corps  proposes  to  ailen 
Title  33  to  read  as  fo 


PART  334— DANGE  \ 
RESTRICTED  AREA 


1.  The  authority 
( ontinues  to  read  as 


Authority:  40  S'at  2(j6;  (33  V.S.C  1)  and 
40.StaI.  892  (33  IS.C. 


2.  Section  334.610 
revising  paragraphs 
(b)(1)  ;hrough  (b)(4) 
follows: 


§334.610    Key  West 
Base,  Key  West.  Fla.; 

(a)  The  areas.  * 
(3)  All  waters  with 
Coast  Guard  Station 
end  of  Trumbo  Point 
at  the  shore  at  Latilu 
Longitude  81'47'55. 
westerly  to  Latitude 
Longitude  81  °48'00. 
.south  to  Latitude  24° 
Longitude  81°4800.f 
westerly  to  Latitude 
Longitude  81'^48'12" 


regulations,  if 


analysis  is  not 


CFR  Part  334 

Transportation, 


the  above,  the 

d  Part  334  of 
lows: 


ZONE  AND 
REGULATIONS 


ci  ation  for  part  .134 
bllows: 


). 

is  amended  by 
(3)(3).  (al(6)and 
nd  (c)  to  read  as 


H  arfoor,  at  U.  Naval 
f|aval  restricted  area. 

nlOOy^rdsofthe 
nd  the  Westerly 
Annex  beginning 
(  e24°3,r47.6"N., 
'  VV.;  thence 
4''33'48"N., 
'W.;  thence  due 
J3'45.8"N.. 
'  W.;  thence 
4''33'47"  N., 
kV  ;  thence 


northerly  to  latitude  24°34'06.2"  N., 
Longitude  81°48'10"  W.;  thence  easterly 
to  a  point  joining  the  restricted  area 
around  Fleming  Key  at  Latitude 
24°3403.3  "  N.,  Longitude  81''47'55"  VV. 
(Area  #3).  > 

***** 

(6)  Danger  zone.  All  waters  within  an 
area  along  the  northeast  side  of  the 
Naval  Air  Station  on  Boca  Chica  Key 
defined  by  a  line  beginning  at  Latitude 
24''35'27.2"  N..  Longitude  81''41'48.6" 
VV.:  thence  proceed  in  a  northerly 
direction  to  a  point  at  Latitude 
24''35"48"  N..  Longitude  8r41'49"  W.; 
thence  proceed  westerly  to  a  point  on 
the  shore  at  Latitude  24"'35'49.1"  N.. 
longitude  81''42  03"  W.  (Area  #6). 

(b)  The  Regulations:  (1)  Entering  or 
(Tossing  Restricted  Areas  #1  and  #4  and 
the  Danger  Zone  (Area  #6)  described  in 
Paragraph  (a)  of  this  section  is 
prohibited. 

(2)  Privately  owned  vessels,  properly 
registered  and  bearing  identification  in 
accordance  with  Federal  and/or  State 
laws  and  regulations  may  transit  the 
following  portions  of  restricted  areas  #2, 
*3  and  #5:  NOTE:  All  vessels  entering 
the  areas  at  night  must  display  lights  as 
required  by  Federal  laws  and  Coast 
Guard  regulations  or,  if  no  constant 
lights  are  required,  then  the  vessel  must 
display  a  bright  white  light  showing  all 
around  the  horizon, 

(i)  The  channel,  approximately  75 
yards  in  width,  extending  from  the 
northwest  corner  of  Pier  D-3  of  Trumbo 
Point  Annex,  eastward  beneath  the 
Fleming  Key  bridge  and  along  the  north 
-  shore  of  Trumho  Point  Annex  (area  #3). 

(ii)  A  channel  150-feet  in-width 
which  extends  easterly  from  the  main 
ship  channel  into  Key  West  Bight,  the 
northerly  edge  of  which  channel  passes 
25-feet  .south  of  the  Trumbo  Point 
Annex  piers  on  the  north  side  of  the 
Bight.  While  the  legitimate  access  of 
j.rivately  owned  vessels  to  facilities  of 
Key  West  Bight  is  unimpeded,  it  is 
prohibited  to  moor,  anchor,  or  fish 
within  50  feet  of  any  U.S.  Co\emfnent- 
cwned  pier  or  craft  (area  #3). 

(iii)  The  dredged  portion  of  Boca 
C:hica  channel  from  its  seaward  end  to 
a  point  due  south  of  the  east  end  of  the 
P.oca  Chica  Bridge  (area  #5). 

(iv)  All  of  the  portion  of  Restricted 
Area  No.  2  that  lies  between  the  Truman 
Annex  Mole  and  the  Key  West  Harbor 
Range  Channel.  The  transit  zone 
extends  to  the  northeasterly  comer  of 
the  Truman  Annex  Mole,  thence  to  the 
rorthwesterly  end  of  the  breakwater  at 
Latitude  24''33'21.3"  N.,  Longitude 
fil°48'32.7"W. 

(3)  Stopping  or  landing  by  other  than 
government-owned  vessels  and 


specifically  authorized  private  craft  in 
any  of  the  reslrictod  areas  described  in 
paragraph  (a)  of  this  section  is 
prohibited. 

(4)  Vessels  using  the  restricted 
channel  areas  described  in  paragraph 
(b)(2)(i).  (ii),  (iii),  and  (iv)  of  this  section 
shall  proceed  at  speeds  commensurate 
with  minimum  wake. 

(c)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commanding 
Officer.  Naval  Air  Station,  Key  West, 
Florida,  and  such  agencies  as  he/she 
may  designate. 

Date:  June  14, 1944. 

Approved: 
James  D.  Craig, 

ColoTirl.  Corps  of  Engineers,  Executive 
Director  of  Civi!  Works. 
|FR  Doc.  94-15447  Filed  6-30-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 
[FRI.-5005-1] 
R(N  2040-AC90 

Eftiuent  Guidelines  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  effluent 
guidelines  plan;  correction. 

summary:  EPA  published  a  Notice  of 
Proposed  Effluent  Guidelines  Plan  on 
May  18,  1994  (59  FR  25859).  This 
document  corrects  a  typographical  error 
contained  in  the  May  18, 1994 
document 

rOR  FURTHER  INFORMATION  CONTACT:  Eric 
Strassler,  Engineering  and  Analysis 
Division  (4303),  EPA,  401  M  Street, 
SW.,  Washington,  DC  20460;  telephone 
202-260-7150. 

SUPPLEMENTARY  INFORMATION:  On  May 
18,  1994,  EPA  published  a  Notice  of   - 
Proposed  Effluent  Guidelines  Plan  (59 
FR  25859).  The  notice  contained  a 
typographical  error  in  section  IV.B.2, 
"Selection  of  Categories  for  Future 
Rulemaking"  (59  FR  25864,  column  1, 
lines  19-26).  The  error  resulted  in  an 
incomplete  description  of  the  portion  of 
the  Pulp,  Paper  and  Paperboard  category 
that  the  Agency  is  considering  for 
additional  rulemaking.  The  Corrected 
text  is  as  follows: 

The  seventh  is  comprised  of  six  non- 
bleaching  subcategories  of  the  Pulp, 
Paper  and  Paperboard  category.  (The 
subcategories  are:  G.  Mechanical  P\ilp, 
H.  Non-Wood  Chemical  Pulp;  I. 
Secondary  Fiber  p^ink;  J.  Secondary 
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\Fiber  Non-Deink;  K.  Fine  and 
Jghtweight  Papers  from  Purchased 
Pulp;  and  L.  Tissue.  Filter.  Non-Woven, 
and  Paper  from  Purchased  Pulp.)  The 
recent  proposed  rule  for  the  Pulp,  Paper 
and  Paperboard  Category  included  BPT. 
BCT  and  NSPS  for  conventional 
pollutants  for  these  subcategories,  but 
did  not  address  toxic  and 
nonconventional  pollutant  discharges  • 
(40  CFR  part  430;  58  FR  66104, 
December  17,  1993). 

Dated:  June  23,  1994. 
Tudor  T.  Davies, 

Director.  Office  of  Science  and  Technology. 
(FR  Doc.  94-15986  Filed  6-30-94;  6:45  ami 

BHJJNOCOOE  6S60-6»-P 


40  CFR  Part  52 
[OR-11-1-6527b;  FRL  -4892-1] 

Approval  and  Promulgation  of  State 
Impiementation  Plans:  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  state  implemeiiiution  plan  (SIP) 
revision  submitted  by  the  State  of 
Oregon  for  the  purpose  of  bringing 
about  the  attainment  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  with  an        . 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  implementation  plan  was  submitted 
by  the  state  to  satisfy  certain  Federal 
requirements  for  an  approvable 
moderate  nonattainment  area  PM-10 
SIP  for  La  Grande,  Oregon.  In  the  Final 
rules  Section  of  this  Federal  Register, 
the  EPA  is  approving  the  state's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final' 
rule,  no  further  f  ctivity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  coniment 
period  on  this  notice. 
DATES:  Comments  must  be  received  by 
August  1,  1994. 

ADDRESSES:  Written  comments  should 
be  addre.sscd  to:  Montel  Livingston, 
EPA,  1200  6th  Avenue,  AT-082,  Seattle, 
Washington  98101. 
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\Fiber  Non-Deink;  K.  Fine  and 
Jghtweight  Papers  from  Purchased 
Pulp;  and  L.  Tissue.  Filter.  Non-Woven, 
and  Paper  from  Purchased  Pulp.)  The 
recent  proposed  rule  for  the  Pulp.  Paper 
and  Paperboard  Category  included  BPT. 
BCT  and  NSPS  for  conventional 
pollutants  for  these  subcategories,  but 
did  not  address  toxic  and 
nonconventional  pollutant  discharges 
(40  CFR  part  430;  58  FR  66104. 
December  17,  1993). 

Dated:  lune  23. 1994, 
Tudor  T.  Oavies. 

Director.  Office  of  Science  and  Technology 
IFR  Doc.  94-15986  Filed  6-30-94;  6:45  ami 
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40  CFR  Part  52 
[OR-11-1-6527b;  FRL  -4892-1 J 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  state  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Oregon  for  the  purpose  of  bringing 
about  the  attainment  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  with  an        . 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  implementation  plan  was  submitted 
by  the  state  to  satisfy  certain  Federal 
requirements  for  an  approvable 
moderate  nonattainment  area  PM-10 
SIP  for  La  Grande.  Oregon.  In  the  Final 
rules  Section  of  this  Federal  Register, 
the  EPA  is  approving  the  state's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  f  ctivity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
■  final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  coniment 
period  on  this  notice. 
DATES:  Comments  must  be  received  by 
August  1,  1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston, 
EPA,  1200  6th  Avenue.  AT-082.  Seattle, 
Washington  98101. 


Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center.  401  M 
Street  SW.,  Washington,  DC  20460. 
Copies  of  the  State's  request  and  other 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  EPA.  1200  6th 
Avenue.  Seattle.  WA  98101.  and  the 
State  of  Oregon  Department  of 
Environmental  Quality,  811  SW.  6th 
Avenue,  Portland,  OR  97104-1390. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Fry,  Air  and  Radiation  Branch. 
EPA,  1200  6th  Avenue,  AT-082,  Seattle. 
WA  98101  (206/553-2575). 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  final  rules 
section  of  this  Federal  Register. 

Dated:  May  25.  1994. 
Chuck  Clarke. 
Rpgiona!  Administrator. 
IFK  Doc.  94-15999  Filed  6-30-94:  8:45  ami 
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40  CFR  PART  185 

IOPP-300335;  FRL-4770-3] 
R:n  2070-AC18 

Pesticides;  Proposed  Rule  Revoking 
Certain  Food  Additive  Regulations 

AGENCY:  Environmental  Protection     _ 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke 
certain  food  additive  regulations  for 
several  pesticides  which  EPA  has 
dete.-mined  "induce  cancer"  within  the 
meaning  of  the  Delaney  Clause  of 
section  409  of  the  Federal  Food.  Drug 
and  Cosmetic  Act  (FFDCM.  The  food 
additive  regulations  being  proposed  for 
revocation  include  captan,  ethylene 
p.xide,  mancozeb,  oxyfiuorfen, 
propargite,  propylene  oxide,  and 
simazine.  As  a  result  of  a  1992  court 
decision  regarding  the  Delaney  Clause. 
EPA  recently  revoked  food  additive 
regulations  for  four  pesticides  found  to 
"induce  cancer"  that  were  subject  to  the 
litigation.  This  proposal  continues  a 
series  of  actions  revoking  food  additive 
regulations  for  additional  pesticides 
found  to  "induce  cancer"  within  the 
meaning  of  the  Delaney  Clause. 
DATES:  Written  comments,  identified  by 
the  document  control  number.  lOPP- 
30033")].  must  be  received  on  or  before 
September  29.  1994. 
ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  Section.  Field 
Operation-s  Division  (7506C).  Office  of 


Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  IX  20460.  In  person,  bring 
comments  to;  OPP  Docket,  Public 
Information  Branch,  Field  Operations 
Division.  Rm.  1132,  Cr>stal  Mall  HZ, 
1921  Jefferson  Davis  Hwy,.  Arlington. 
VA.  The  telephone  number  for  the  OPP 
docket  is  {703)-305-5805. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information"  (or 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  act;ordance  with 
procedures  set  forth  in  40  CFR  part  2 
and  in  section  10  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA).  For  questions  related  to 
disclosure  of  materials,  contact  the  OFF 
Docket  at  the  telephone  number  given 
above.  A  copy  of  the  comment  that  does 
not  contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly -by  EP.\ 
writhout  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  the  OPP  Docket,  Rm.  113^ 
at  the  Virginia  address  given  above, 
from  6  a.m.  to  4  p  m.  Monday  through 
Friday,  excluding  legai  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Niloufar  Nazmi,  Special  Review 
and  Reregistration  Division  (7508W).  - 
.  Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Crystal  Station  #1,  2800  Crystal  Drive, 
Arlington,  VA.  Telephone  703-308- 
8028. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Background 

The  Federal  Food.  Drug,  and  Cosmeti.: 
Act  (FFDCA)  (21  U.S  C.  301  et  seq.) 
authorizes  the  establishment  of 
maximum  permissible  levels  of 
pesticides  in  foods,  which  are  referred 
to  as  "tolerances"  (21  U.S.C.  346!a). 
348).  Without  such  a  tolerance  or  an 
exemption  from  a  tolerance,  a  food 
containing  a  pesticide  residue  is 
"adulterated"  under  section  402  of  the 
FFDCA  and  may  not  be  legally  moved 
in  interstate  commerce  (21  U.S.C.  342). 
Monitoring  and  enforcement  of 
pesticide  residues  are  carried  out  by  the 
U.S.  Food  and  Drug  Administration 
(FDA)  and  the  United  States  Department 
of  Agriculture  (USDA). 

The  FFDCA  governs  tolerances  for 
raw  agricultural  commodities  (RACs) 
and  proces.sed  foods  separately.  For 
pesticide  residues  in  or  on  RACs.  EP.'\ 
establishes  tolerances,  or  exemptions 
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from  tolerances  whe»  appropriate, 
under  section  408  of  jthe  FFDCA.  In 
processed  foods,  fooa  additive 
regulations  setting  oiBximum 
permissible  levels  of  pesticide  residues 
are  established  undef  section  409  of  the 
FFDCA.  Section  409  :olerances  are 
required,  however,  only  for  certain 
pesticide  residues  in  processed  food. 


Under  section  402(a) 


no  section  409  tolera  ice  is  required  if 


the  pesticide  residue 


food,  when  ready  to  (at,  is  equal  to  or 
below  the  tolerance  f  )r  that  pesticide  in 
or  on  the  RAC  from  v  hich  it  was 
derived.  This  exemption  in  section 
402(a)(2]  is  commonli/  referred  to  as  the 
■flow-through"  p<ovision  because  it 
allows  the  section  40 1  raw  food 
tolerance  to  flow  thrc  ugh  to  the 
processed  food  form. 
409  tolerance  is  only 
prevent  foods  from  bding  deemed 

concentration  of 
I  in  a  processed 


Thus,  a  section 
necessarv  to 


adulterated  when  the  ( 

the  pesticide  residue 

food  is  greater  than  ti  e  tolerance 

prescribed  for  the  rav  agricultural 

commodity,  or  if  the 

itself  is  treated  or  corf  es  in  contact  with 

a  pesticide. 

If  a  food  additive  r^ulation  must  be 
esfablished,  section  4  39  of  the  FFDCA 
requires  that  the  use  (if  the  pesticide 
will  be  "safe"  (21  U.S.C.  348(c)(3)) 
Relevant  factors  in  th  s  safety 
determination  includ  ?:  (1)  the  probable 
consumption  of  the  p?sticide  or  its 
metabolites;  (2)  the  cumulative  effect  of 
the  pesticide  in  the  d 
animals,  taking  into  a:count  any  related 
substances  in  the  diet;  and  (3) 
appropriate  safety  fac  ors  to  relate  the 
animal  data  to  the  hu  nan  risk 
evaluation.  Section  4(  9  also  contains 
the  Delaney  Clause,  v 
provides  that  "no  adc  itive  shall  be 
deemed  safe  if  it  has  I  een  found,  after 
tests  which  are  appro  )riate  for  the 
evaluation  of  the  safe  y  of  food 
additives,  to  induce  c  mcer  when 
ingested  by  man  or  ar^imal."  (21 
U.S.C.348(c)(3)) 

B.  Regulatory  Backgn  und 


On  May  25. 1989.  t 
California,  the  Natura 
Defense  Council,  Pub 
AFL-CIO,  and  several 
a  petition  requesting 
several  food  additive 
challenging  EPA's  de 
interpretation  of  the 
The  petition,  which 
interpretation  of  the 
requested  that  EP^ 
additive  regulations 
argued  that  these  fodc 
re<{ulations  should  be 


2)  of  the  FFDCA. 


in  a  processed 


e  State  of 

Resources 

ic  Citizen,  the 

individuals  filed 
tliat  EPA  revoke 

egulations  and 

minimis 
I  elaney  Clause. 
si  lught  a  "zero-risk" 
t  elaney  Clause, 
revoke  certain  food 

he  petitioners 

additive 

revoked  because 


they  are  carcinogens  and  therefore 
violate  the  Delaney  Clause. 

EPA  responded  to  the  petition  by 
revoking  certain  food  additive 
regulations,  but  retained  several  others 
on  the  grounds  that  the  Delaney  Clause 
provides  an  exception  for  pesticide 
residues  posing  de  minimis  risk,  and 
EPA  denied  the  petition  for  the  food 
additive  regulations  determined  to  fall 
under  this  exception. 

EPA's  response  was  challenged  by  the 
petitioners  in  the  U.S.  Court  of  Appeals, 
Ninth  Circuit.  On  July  8, 1992,  the  court 
ruled  in  Les  v.  Reilly.  968  F.2d  985  {9th 
Cir.),  cert,  denied,  113  S.Ct.  1361  (1993), 
that  the  Delaney  Clause  barred  the 
establishment  of  a  food  additive 
regulation  for  pesticides  which  "induce 
cancer"  no  matter  how  infinitesimal  the 
risk. 

On  July  14, 1993,  EPA  issued  a 
revised  response  to  the  petition  taking 
into  account  the  court's  ruling.  That 
revised  response  granted  the  original 
petition  and  revoked  the  food  additive 
regulations  named  in  the  petition. 
Published  elsewhere  in  this  issue  of  the 
Federal  Register,  EPA  is  issuing  an 
Order  denying  all  objections  to  the 
revocation.  Although  the  court's  ruling 
dealt  only  with  the  pesticides  named  in 
the  lawsuit,  EPA  is  proceeding  with  the 
revocation  of  other  food  additive 
regulations  for  pesticides  which  EPA 
has  determined  "induce  cancer." 

In  implementing  the  court's  decision 
in  Les  v.  Reilly,  EPA  has  taken  steps  to 
identify  and  revoke  all  section  409 
tolerances  for  pesticides  which  have 
been  found  to  "induce  cancer."  In 
February  1993,  EPA  issued  two  lists  of 
pesticide  uses  which  would  likely  be 
affected  by  the  court's  decision.  The 
first  list  contains  affected  food  and  feed 
additive  regulations,  and  the  second 
identifies  pesticide  uses  where  data 
show  a  food  or  feed  additive  regulation 
must  be  established,  but  cannot  because 
the  pesticide  has  been  found  to  "induce 
cancer."  Both  lists  are  updated  regularly 
to  reflect  changes  in  data  reviews  and 
other  regulatory  actions. 

II.  Proposed  Revocation  of  the  Subject 
Section  409  Tolerances  Which  are 
Inconsistent  with  the  Delance  Clause 

EPA  intends  to  revoke  all  food  and 
feed  additive  regulations  which  it  finds 
are  inconsistent  with  the  Delaney 
Clause.  To  ensure  an  orderly  revocation, 
EPA  will  proceed  in  a  phased  manner. 
This  document  proposes  revocation  of 
food  additive  regulations  established  for 
pesticides  classified  as  a  Group  "B" 
(probable  human)  carcinogens  and  those 
Group  "C"  (possible  human) 
carcinogens  quantified  by  a  linear  low- 
dose  extrapolation  model  and  found  to 


"induce  cancer"  withii  the  meaning  of 
the  Delaney  Clause.  In  the  near  future, 
EPA  will  be  proposing  revocations  of 
other  section  409  tolerances  affected  by 
the  court's  ruling. 

A.  Basis  for  Proposing  Revocation 

As  a  result  of  the  court's  1992 
decision,  the  only  issue  to  be  considered 
for  these  proposed  revocations  is 
whether,  under  the  Delaney  Clause,  a 
pesticide  chemical  induces  cancer  in 
man  or  animals.  If  EPA  makes  this 
determination,  the  Delaney  Clause 
prohibits  the  food  additive  regulation. 

In  construing  the  "induce  cancer" 
standard  as  to  animals,  EPA  follows  a 
weight-  of-the-evidence  approach, 
which  is  guided,  where  appropriate,  by 
the  principles  in  EPA's  Cancer 
Assessment  Guidelines.  As  regards 
animal  carcinogenicity.  EPA,  in  general, 
agrees  with  FDA's  explanation  of  the 
term  "induce  cancer": 
The  carcinogenicity  of  a  substance  in  animals 
is  established  when  administration  in 
adequately  designed  and  conducted  studies 
results  in  an  increase  in  the  incidence  of  one 
or  more  types  of  malignant  (or,  where 
appropriate,  a  combination  of  benign  and 
malignant)  neoplasms  in  treated  animals 
compared  to  untreated  animals  maintained 
under  identical  conditions  except  for 
exposure  to  the  test  compound. 
Determination  that  the  incidence  of 
neoplasms  increases  as  the  result  of  exposure 
to  the  test  compound  requires  a  full 
biological,  pathological,  and  statistical 
evaluation.  Statistics  assist  in  evaluating  the 
biological  conclusion,  but  a  biological 
conclusion  is  not  determined  by  the 
statistical  results. 

(52  FR  49577,  Dec.  31,  1987).  Each  of 
the  pesticides  subject  to  this  proposal  • 
qualifies  as  an  animal  carcinogen  under 
this  test. 

Summarized  below  is  the  information 
supporting  EPA's  determination.  EPA 
has  determined  that  each  of  these 
pesticides  "induces  cancer"  in  animals 
within  the  meaning  of  the  Delaney 
Clause.  Full  copies  of  each  of  these 
reviews,  as  well  as  other  references  in 
this  section,  are  available  in  the  OPP 
Docket,  the  location  of  which  is  given 
under  "ADDRESSES"  above  in  this 
document. 

Captan 

Based  on  several  rodent  studies,  EPA 
has  concluded  that  exposure  to  captan 
results  in  an  increased  incidence  of 
malignant  tiimors  of  the  small  intestines 
in  mice.  The  carcinogenic  potential  of 
captan  is  supported  by  the  increased 
incidence  of  other  tumor  types  found 
outside  of  historical  control  range.  The 
direct-acting  genotoxicity  and  reactivity 
of  captan  support  EPA's  finding  that 
captan  "induces  cancer"  within  the 
meaning  of  the  Delaney  Clause. 


Three  mouse  studies  demonstrated 
positive  carcilfcgenic  results.  In  one 
study,  captan  was  fed  to  CD-I  male  and 
female  mice.  Initial  dosing  of  0.  2,000, 
6,000  and  10.000  parts  per  million 
(ppra)  was  administered,  but  was 
increased  after  4  weeks  to  0.  6.000, 
10,000  and  16,000  ppm.  Marked 
increases  in  adenomas  and  carcinomas 
of  the  small  intestine  were  found  by 
pair-wise  comparison  between  ail  dose 
groups  and  controls.  A  positive  dose- 
related  trend  for  carcinomas,  the 
malignant  component  of  the  induced 
tumors,  was  found  in  both  se.xes.  While 
the  highest  dose  tested  (IIDT)  appears 
excessive,  it  does  not  diminish  the 
biological  significance  of  the  tumors 
which  were  seen  at  lower  doses  and 
which  continued  to  increase  at  the  HDT. 
In  another  2-year  study.  B6C3F1  mice 
were  fed  0.  6.000.  and  16.000  ppm  of 
captan  for  80  weeks.  At  the  HDT.  the 
combined  incidence  of  adenomas/ 
polyps  and  carcinomas  was  increased 
by  pairwise  comparison  with  control 
animals  in  male  mice;  no  compound- 
related  increase  in  tumors  occurred  in 
female  mice.  A  special  study  was 
performed  in  CD-I  mice  (at  0  or  600 
ppm  for  3.  6,  9, 12.  or  18  to  20  months) 
to  examine  the  relationship  between  the 
hyperplastic  and  neoplastic  epithelial 
lesions  produced  by  captan  in  the  small 
intestine.  The  fact  that  a  significant 
increase  in  tumors  was  sesr.  during  tjip 
recovery  period  .following  captan 
administration  supports  the  decision 
that,  although  intestinal  hyperplasia 
may  regre.ss  after  removal  of  captan.  the 
potential  for  progression  to  benign  and 
malignant  neoplasia  remains. 

In  a  2-year  male  and  female  CR  CD  rat 
study  at  0,  500,  2,000,  or  5,000  ppm.  a 
dose-related  trend  for  combined  renal 
tubular  cell  adenomas/can;inomas  was 
found  for  male  rats.  The  combined 
incidence  of  tumors  induced  by  captan 
exceeded  the  testing  laboratory's 
historical  control  range.  In  another 
study,  niale  and  female  Wistar  Cpb  :  WU 
rats  were  fed  captan  at  0. 125.  500  or 
2.000  ppm  for  30  months.  The  incidence 
of  uterine  sarcomas  v/as  increased  by 
pair-wise  comparison  to  the  HDT  with 
control  animals  in  female  rats,  but  no 
compound-related  increase  in  tumors         a 
was  observed  in  male  rats.  a 

A  range  of  studies  demonstrate  that  e 
captan  is  a  genotoxic  agent.  It  is  positive  r 
in  almost  all  in  vitro  studies  for  gene  c 

mutations,  structural  chromosomal  s 

aberrations,  and  induction  of  DNA  ti 

repair.  h 

The  direct  acting  genotoxicity  and 
reactivity  of  captan  would  suggest  a 
likeiy  mechanism  for  carcinogenicity. 
Structural  analogues  closely  related  to 
captan  are  also  carcinogenic  and  induce 
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Three  mouse  studies  demonstrated 
positive  carcilfcgenic  results.  In  one 
study,  captan  was  fed  to  CD-I  male  and 
female  mice.  Initial  dosing  of  0.  2,000, 
6,000  and  10,000  parts  per  million 
(ppra)  was  administered,  but  was 
increased  after  4  weeks  to  0,  6.000, 
10,000  and  16.000  ppm.  Marked 
increases  in  adenomas  and  carcinoma", 
of  the  small  intestine  were  found  by 
pair-wise  comparison  between  ail  dose 
groups  and  controls.  A  positive  dose- 
related  trend  for  carcinomas,  the 
malignant  component  of  the  induced 
tumors,  was  found  in  both  sexes.  While 
the  highest  dose  tested  (HDT)  appears 
excessive,  it  does  not  diminish  the 
biological  significance  of  the  tumors 
which  were  seen  at  lower  doses  and 
which  continued  to  increase  at  the  HDT. 
In  another  2-year  study,  B6C3F1  mice 
were  fed  0,  6,000,  and  16,000  ppm  of 
captan  for  80  weeks.  At  the  HDT.  the 
combined  incidence  of  adenomas/ 
polyps  and  carcinomas  was  increased 
by  pairwise  comparison  with  control 
animals  in  male  mice;  no  compound- 
related  increase  in  tumors  occurred  in 
female  mice.  A  special  study  was 
performed  in  CD-I  mice  (at  0  or  600 
ppm  for  3.  6.  9. 12.  or  18  to  20  months) 
to  examine  the  relationship  between  the 
hyperplastic  and  neoplastic  epithelial 
lesions  produced  by  captan  in  the  smaii 
intestine.  The  fact  that  a  significant 
increase  in  tumors  was  seen  during  thf 
recovery  period  following  captan 
administration  supports  the  decision 
that,  although  intestinal  hyperplasia 
may  regre.ss  after  removal  of  captan.  tiif 
potential  for  progression  to  benign  and 
malignant  neoplasia  remains. 

In  a  2-year  male  and  female  CR  CD  rat 
study  at  0,  500,  2.000,  or  5,000  ppm,  a 
dose-related  trend  for  combined  renal 
tubular  cell  adenomas/canunomas  was 
found  for  male  rats.  The  combined 
incidence  of  tumors  induced  by  captan 
exceeded  the  testing  laboratory's 
historica,!  control  range.  In  another 
study,  male  and  female  VVistar  Cpb  :  VVU 
rats  were  fed  captan  at  0, 125.  500  or 
2.000  ppm  for  30  months.  The  incidence 
of  uterine  sarcomas  v^as  increased  by 
pair-wise  comparison  to  the  HDT  with 
control  animals  in  female  rats,  but  no 
compound-related  increase  in  tumors 
was  observed  in  male  rats. 

A  range  of  studies  demonstrate  that 
captan  is  a  genotoxic  agent.  It  is  positive 
in  almost  all  in  vitro  studies  for  gene 
mutations,  structural  chromosomal 
aberrations,  and  induction  of  DNA 
repair. 

The  direct  acting  genotoxicity  and 
reactivity  of  captan  would  suggest  a 
likely  mechanism  for  carcinogenicity. 
Structural  analogues  closely  related  to 
captan  are  also  carcinogenic  and  indut:e 


cancer  nl  similar  sites  as  captan  {smaW 
intestine  and  renal  cells).  Based  on 
those  results,  EPA  has  detarmined'ftii' 
captan  induces  cancer  in  animals. 
Additional  information  is  included  in 
the  December  5.  1988  HED  Peer  Review 
document. 

Ethylene  Oxide  (EtO) 

Based  on  several  rodent  studies.  EPA 
has  concluded  that  exposure  to  EtO 
results  in  the  induction  of  benign  and 
malignant  tumors  in  muUiple  sites  in 
both  se.xes  of  test  animals.  The 
carcinogenicity  of  EtO  is  supported  by 
its  DNA  reactivity,  genotoxic  properties, 
and  structural  relation  to  other 
carcinogenic  compounds.  Two  studies 
administered  by  the  inhalation  route  to 
Fi.scher  344  rats  demonstrate  positive 
carcinogenic  results.  In  the  first  2-year 
bioassay  administered  as  0. 10.  33.  or 
100  ppm  EtO  vapor,  six  types  of 
carcinogenic  responses  were  considered 
treatment  related.  There  were 
statistically  significant  increases  in 
mononuclear  cell  leuketniri  (spleen)  m 
females  at  the  HDT  and  tumors  of  the 
pancreas  (males  at  the  HDT).  skin 
(males  at  the  HDT).  and  brain  (both 
sexes  at  the  HDT  and  also  in  nitles  at 
the  middle  dose).  There  were  also 
treatment-related  increases  in  the 
peritoneal  njesothelioma  (males  in  aii 
treatment  groups)  and  pituitary^  glaiul 
adenomas  (males  at  the  highest  two 
doses).  In  a  second  2-year  study  using 
male  Fischer  344  rats  at  0.  50.  or  100 
ppm  EtO  vapor,  there  were  dose-related 
increases  in  the  incidences  of  peritoneal 
mesotheliomas  and  brain  tumors,  which 
were  statistically  significant  at  the  HDT 
A  significantly  increa.sed  incidence  of 
mononuclear  cell  leukemia  was  seen  at 
the  low  dose;  the  absence  of  a  dose- 
related  effect  was  attributed  to  morialitv 
at  the  HDT.  Although  both  rat  tests  were 
disrupted  by  non-treatment  related 
infections,  these  infections  do  not 
appear  to  have  affected  the  tumor 
induction  described  above. 

Carcinogenic  effects  were  also 
induced  during  tests  when  B6C3r  1  niic-e 
were  exposed  by  inhalation  to  EtO  (at  0. 
50  or  100  ppm  EtO  vapor).  The 
incidences  of  alveolar/bronchiolar 
adenomas,  carcinomas,  and  combined 
adenomas/carcinomas  in  the  HDT  for 
each  .sex  (except  for  adenomas  in  male 
mice)  were  significantly  greater  than  in. 
control  mice.  There  were  also 
significant  pasitive  trends  in  lung 
tumors  in  each  sex.  Malignant 
lymphomas  of  the  hematopoietic  system 
occurred  with  a  positive  trend  in  female 
mice  with  the  incidence  at  ttie  HUf 
higher  than  in  controls.  The  incidence 
of  mammary  gland  adenocarcinomas  or 
adenosqamous  carcinomas  (combined! 


in  low-dose  females  was  greater  than 
that  in  controls.  The  incidence  of 
hepatocellular  adenomas  in  low  dos»> 
females  wa-?  also  greater  than  tijal  in 
controls. 

In  addition  to  the  inhalation  studies, 
there  is  a  gavage  study  which  showed 
forestomach  tumors  (primarily 
squamour;  cell  <:ar«:i nomas)  and  a 
subcutaneous  study  in  mice  which 
showed  tumors  at  (he  site  of  injection 
Other  studies  show  induction  of  gene 
mutations  in  bacteria,  fungi,  higher 
plants  and  Dmsnphila.  ElO  has  been 
shown  to  be  a  direct-acting  mutagen, 
inducing  dominant  leihal  effects  and 
heritable  translocation  in  rodents  and 
chromosomal  aberrations  in  both  higher 
plants  and  rodents. 

Although  the  majority  of 
carcinogenicity  studies  invo)v(!d  ruute.? 
of  exposure  other  than  ingestion. 
f>ecause  tumors  were  produced  dist&nt 
from  the  site  of  administration,  e.g.. 
brJiin  tumors,  the  data  show  that 
ethylene  oxide  has  tumor-induci.ng 
potential  independent  of  the  route  of 
exposure,  and  thus  EPA  concludes  that 
these  tests  are  appropriate  for  evaluating 
the  safety  of  ethylene  oxide  in  the  diet. 
EPA  also  considered  the  ^avage  study  i(» 
making  the  decision  that  ethylene  cxic!-- 
induces  cancer.  A  more  c;cmplett! 
evaluation  of  the  carcinogenicity  of  ElO 
may  be  found  in  EPA's  Office  of 
Research  and  Development  document 
entitled  "Heaith  Assessment  Documei:' 
for  Ethylene  Oxide"  (EPAy600/«-B4/ 
009F,  1985).  Also,  the  .National 
Toxicology  Program  has  pubiislied  a 
Technical  Report  (No.  326.  1987)  on  its 
inhalation  study  in  mice,  which  ivS 
described  above.  Although  the  OlTice  of 
Pesticide  Programs  has  not  coaduc;ted  .i 
Peer  Review  on  (he  carcinogenicity  of 
EtO.  the  program  agrees  with  the 
analyses  found  in  these  documents  and 
has  determined  that  EtO  ti;ducf  s  tanctr 
in  animals. 

Mancozeb 

As  i.nade  i.ltjr  in  on  Order  published 
in  the  Federal  Register  on  Jime  30. 
1994.  EPA  has  previously  determined 
that  mancozeb  induces  cancer  in 
animals  within  the  meaning  of  the 
Delaney  Clause.  Information  relevant' to 
that  determination  is  laid  out  below 
Any  comrnenter  who  seeks 
reconsideration  of  that  determination 
must  submit  new  evidence 
demonstrating  that  reconsideration  of 
the  previous  determination  is  warranteit 
or  otherwise  explain  why 
reconsideration  is  appropriate. 

EPA  has  concludeci  that  exposure  fo 
mancozeb  results  in  an  increased 
incidence  of  cancer  in  animals,  namely 
benign  and  malignant  thyroid  tumors  in 


33944  I'ederal  Register  /  Vol.  59.  No.  126  /  Friday.  July  1.  1994  /  Proposed  Rules 


JFederal  Register  / 


rodents.  In  a  study  i  ising  male  Sprague- 
Dawley  rats,  the  incidences  of  thyroid 
follicular  cell  adenomas,  carcinomas, 
and  combined  adenpmasy carcinomas  at 
the  HDT  was  significantly  increased  in 
pair-wise  compariSoa  to  controls; 
female  rats  had  a  significant  increase  for 
combined  thyroid  timors.  Mancozeb 
'Cvas  also  associated  jwith  increasing 
trends  in  thyroid  follicular  cell 
adenomas,  carcinorias  and  combined 
adenomas/carcinorr  as.  A  study  in  mice 
was  also  conducted  however,  the  HDT 
was  considered  ina(  equate  to  assess 
carcinogenic  potent  al. 

EPA  also  has  com  iuded  that 
mancozeb  is  carcin(  genie  because  of  the 
presence  of  ethyleni  ( thiourea  (ETU),  a 
metabolite,  contami  lant  and 
degradation  produc  present  in 
mancozeb  products,  A  2-year  bioassay 
in  mice  showed  statistically  significant 
increases  in  combined  hepatocellular 
liver  adenomas/care  inomas  in  both 
sexes  at  two  doses,  i  s  well  as  significant 
positive  (increasing  trends  in  tumors. 
EPA  believes  that  si  mming  of  adenomas 
and  carcinomas  is  a  )propriate  for  this 
type  of  tumor,  but  n  ates  the  study  also 
showed  that  hepatocellular  liver 
carcinomas  alone  w  ;re  statistically 
increased  at  both  dc  ses  in  females  and 
at  the  high  dose  in  r  lales.  This  study 
also  showed  increas  jd  incidences  of 
thyroid  follicular  ce  1  adenomas  and 
carcinomas.  In  rat  si  udies.  exposure  to 
ETU  was  related  to  ncreased  incidences 
of  thyroid  follicular  cell  adenomas  and 
carcinomas  in  both  lexes  (note  the  same 
tumor  type  as  the  m  mcozeb  studies). 

Oxyfluorfen 

EPA  has  concludt  d  that  exposure  to 
oxyfluorfen  results  i  n  an  increased 
incidence  of  hepatoi  lellular  adenomas 
and  carcinomas  in  n  lice.  In  a  20-month 
study.  CD-I  mice  wi  re  fed  oxyfluorfen 
with  doses  ranging  from  0  (as  well  as  an 
additional  control  gi  oup  fed  ethanol)  to 
200  ppm.  During  we  eks  57  and  58  of  the 
testing,  the  HDT  wa  i  increased  to  800 
ppm.  Upon  final  ex<  mination  of  the 
mice,  there  were  sig  lificant  positive 
dose-related  trends  or  hepatocellular 
adenomas,  carcinon  as.  and  combined 
adenomas/carcinomas  in  males.  The 
incidences  of  these  i  umors  exceeded  the 
historical  controls  f(  r  carcinomas  at  the 
two  highest  doses  te  5ted  and  for 
adenomas  at  the  HD  F.  There  were  no 
compound-related  increases  in  tumors 
observed  in  the  femi  ile  mice."  The  HDT 
was  assessed  to  be  ii  ladequate  for 
maximal  dosing  to  a  ssess  the  full 
carcinogenic  potent  al  of  oxyfluorfen.  A 
rat  study  was  also  c<  inducted;  however, 
errors  during  the  te< :  resulted  in  a  dose 
range  deemed  insuf  icient  to  assess  the 
carcinogenicity  of  o:  :yfluorfen. 
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Oxyfluorfen  is  structurally  related  to 
four  other  diphenyl  ether  herbicides 
tha^iave  also  induced  the  tumors  types 
similar  to  those  noted  in  the  oxyfluorfen 
mouse  study  (liver  tumors).  Several 
studies  provide  evidence  that 
oxyfluorfen  has  mutagenic  activity, 
namely  gene  mutations  in  Salmonella 
and  mouse  lymphoma  assays. 

In  1989,  an  EPA  Carcinogenicity  Peer 
Review  convened  to  assess  the 
carcinogenicity  studies  of  oxyfluorfen. 
Although  the  mouse  test  may  not  have 
achieved  the  maximum  tolerated  dose 
for  a  full  assessment  of  carcinogenicity, 
the  liver  tumors  observed  were  dose 
related.  The  occurrence  of  these  tumors 
was  not  significant  by  pair-wise 
comparison  to  concurrent  controls; 
however,  the  Peer  Review  committee 
noted  that  if  a  maximum  dose  actually 
had  been  administered,  the  incidences 
of  both  benign  and  malignant  tumors 
would  have  likely  been  statistically 
significant.  In  addition,  the  incidences, 
even  at  less  than  maximal  appropriate 
dose,  exceeded  the  historical  control 
range.  The  sup|x>rting  evidence  on 
oxyfluorfen 's  mutagenicity  and 
structural  similarity  to  other  chemicals 
which  also  induce  liver  tumors  has  led 
EPA  to  conclude  that  oxyfluorfen 
induces  cancer  in  animals.  The  Peer 
Review  committee's  document  (dated 
September  29, 1989)  contains  more 
discussion  on  the  studies  and 
supporting  evidence. 

Propargite 

EPA  has  concluded  that  exposure  to 
propargite  results  in  an  increased 
incidence  of  undifferentiated  sarcoma  of 
the  jejunum  (a  tumor  in  the 
gastrointestinal  tract)  in  both  sexes  of 
rats.  Male  and  female  Sprague-Dawley 
rats  were  fed  0,  50.  80.  400,  or  800  ppm 
of  propargite  for  2-years.  Both  sexes  had 
a  significant  increasing  trend  for  this 
malignant  tumor  type  with  dose 
increments  of  propargite  as  well  as  a 
pair-wise  difference  from  controls. 
Undifferentiated  sarcoma  of  the 
gastrointestinal  tract  is  a  rare  tumor  in 
rats.  In  the  historical  control  data,  no 
tumors  of  the  jejunum  were  noted. 
Propylene  oxide,  a  known  carcinogen, 
was  used  as  a  stabilizer  in  early  batches 
of  propargite.  However,  EPA  has 
concluded  that  since  the  tumors  were 
mesodermal  in  origin,  they  were 
unlikely  to  have  been  due  to  the 
presence  of  propylene  oxide.  In  another 
study  male  and  female  mice  were  fed  0, 
50.  160,  500,  or  1,000  ppm  propargite 
for  18  months.  There  were  no  apparent 
increases  in  tumors  associated  with 
increases  in  the  dose  level  of  propargite. 
These  tests,  however,  were  considered 
to  be  inadequate  for  judging 


carcinogenicity  since  the  dose  levels 
were  too  low  owing  to  lack  of  systemic 
effects  and  to  the  older  age  of  the  mice 
at  the  time  dosing  was  initiated. 

Propargite  was  demonstrated  to  be 
mutagenic  in  a  Chinese  hamster  ovary 
cell  gene  mutation  study  in  the  absence 
of  metabolic  activation,  which  indicates 
that  propargite  is  a  direct-acting 
mutagen.  Overall  these  data  provide 
evidence  for  a  mutagenicity  concern 
that  would  support  a  carcinogenicity 
concern. 

Exposure  to  propargite  results  in  an 
increased  incidence  of  undifferentiated 
sarcoma  of  the  jejunum  in  both  sexes  of 
Sprague-Dawley  rats.  This  malignant 
tumor  was  produced  with  a  high 
incidence  at  an  unusual  site.  Based  on 
these  results,  EPA  has  determined  that 
propargite  induces  cancer  in  animals. 
Full  details  and  references  can  be  found 
in  the  report  from  the  February  12, 1992 
Peer  Review  Committee  meeting. 

Propylene  Oxide 

EPA  has  concluded  that  exposure  to 
propylene  oxide  results  in  the  induction 
of  benign  and  malignant  tumors  in  the 
nasal  cavity  of  mice  and  rats.  In  a  2-year 
inhalation  study  at  0.  200,  or  400  ppm 
using  B6C3F1  mice,  hemangiomas  and 
hemangiosarcomas  of  the  nasal  cavity 
were  statistically  increased  both 
individually  and  when  the  two  tumor 
types  were  combined  in  male  mice  at 
the  HDT.  In  addition  there  were 
significant  positive  (increasing)  trends 
for  both  benign  and  malignant  tumors  of 
this  typ>e.  In  female  mice,  the  incidence 
of  combined  hemangiomas/ 
hemangiosartomas  was  also  statistically 
significant  atj^  HDT.  The  female  mice 
also  showed  ipignificant  dose-related 
trend  of  maimnary  gland 
adenocarcinomas  relative  to  controls.  In 
a  2-year  inhalation  study,  Cpb:WU 
Wistar  rats  were  exposed  to  propylene 
oxide  at  doses  of  0,  30, 100,  or  300  ppm. 
A  statistically  significant  increase  in 
mammary  gland  fibroadenomas  and 
adenocarcinomas  was  found  in  the  high- 
dose  females  when  compared  to 
controls.  The  number  of  mammary 
tumors  per  rat  was  also  significantly 
increased.  While  there  was  no  increase 
in  tumors  of  the  nasal  cavity,  a 
statistically  significant  increase  in 
nonneoplastic  alterations  (degenerative 
changes  and  hyperplasia)  of  the 
olfactory  and  respiratory  epithelium 
was  observed  in  each  sex  in  each 
exposure  group.  In  addition  to  the 
inhalation  studies,  there  is  a  gavage 
study,  which  showed  forestomach 
tumors  (primarily  squamous  cell 
carcinomas),  and  a  subcutaneous  study 
in  mice,  which  showed  tumors  at  the 
site  of  injection. 


Like  other  epoxides,  propylene  oxide 
is  DNA-reactive.  It  is  a  direct-aciing 
mutagen  with  positive  results  in 
bacterial,  yeast,  Drosophila.  and 
cultured  mammalian  cells.  Propylene 
oxide  is  a  clear  alkylating  agent  and  is 
mutagenic. 

Although  the  majority  of 
carcinogenicity  studies  involved  routes 
of  exposure  other  than  ingestion, 
because  tumors  were  produced  distant 
from  the  site  of  administration  (e.g., 
mammary  gland  tumors),  the  data  shows 
that  propylene  oxide  has  tumor- 
inducing  potential  independent  of  the 
route  of  exposure  and  thus  EPA 
concludes  that  these  tests  are 
appropriate  for  evaluating  the  safety  of 
propylene  oxide  in  the  diet.  (EPA  also 
considered  the  gavage  study  in  making 
its  induce  cancer  call.)  Details  on  the 
studies  related  to  the  carcinogenicity 
and  supporting  information  can  be 
found  in  EPA's  Integrated  Risk 
Information  System  (IRIS)  prepared  by 
the  Agency's  Carcinogenicity  Risk 
Assessment  Verification  Endeavor 
(CRAVE)  group.  Based  on  the  positive 
response  in  the  carcinogenicity  studies, 
propylene  oxide's  structural  similarity 
to  other  known  animal  carcinogens 
(epichlorohydrin  and  ethylene  oxide), 
and  its  genotoxic  potential.  EPA  has 
determined  that  in  appropriate  tests 
propylene  oxide  induces  cancer  in 
animals. 

Simazine 

EPA  has  concluded  that  exposure  to 
simazine  results  in  increased  incidents 
of  malignant  mammary  gland 
carcinomas  and  malignant  pituitary 
gland  carcinomas  in  female  Sprague- 
Dawley  rats  at  the  HDT.  Male  and 
female  Sprague-Dawley  rats  were  fed 
simazine  for  2  years  at  doses  Bf  0  ppm 
(as  controls),  10  ppm.  100  ppm.  or  1.000 
ppm.  Due  to  excessive  mortality  and 
significant  decreased  weight  gain  in 
female  rats  at  the  HDT  (1.000  ppm).  this 
dose  appeared  excessive  for  testing 
-^carcinogenicity.  However,  when  the 
Shortened  lifespan  in  the  females  was  ' 
considered  in  the  statistical  analysis,  the 
incidence  of  malignant  mammary  gland 
carcinoma  at  both  the  100  and  1.000 
ppm  doses  was  statistically  significant 
compared  to  controls.  There  was  a 
statistically  significant  increase  in  the 
copibined  mammary  gland  adenoma/  - 
carcinoma  compared  to  control  ^ 

incidence  as  well.  These  and  other  dose-" 
related  trends  suggest  that  the  mammary 
gland  carcinomas  contributed  to  the 
increased  mortality  at  the  HDT.  There 
were  no  dose-related  adverse  effects 
seen  in  the  male  rats  tested. 

Male  and  female  CD-I  mice  were  fed 
simazine  for  95  VN-eeks  at  levels  ranging 
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Like  other  epoxides,  propylene  oxide 
is  DNA-reactive.  It  is  a  direct-acting 
mutagen  with  positive  results  in 
bacterial,  yeast,  Drosophila.  and 
cultured  mammalian  cells.  Propylene 
oxide  is  a  clear  alkylating  agent  and  is 
mutagenic. 

Although  the  majority  of 
carcinogenicity  studies  involved  routes 
of  exposure  other  than  ingestion, 
because  tumors  were  produced  distant 
from  the  site  of  administration  (e.g., 
mammary  gland  tumors),  the  data  shows 
that  propylene  oxide  has  tumor- 
inducing  potential  independent  of  the 
route  of  exposure  and  thus  EPA 
concludes  that  these  tests  are 
appropriate  for  evaluating  the  safety  of 
propylene  oxide  in  the  diet.  (EPA  also 
considered  the  gavage  study  in  making 
its  induce  cancer  call.)  Details  on  the 
studies  related  to  the  carcinogenicity 
and  supporting  information  can  be 
found  in  EPA's  Integrated  Risk 
Information  System  (IRIS)  prepared  by 
the  Agency's  Carcinogenicity  Risk 
Assessment  Verification  Endeavor 
(CRAVE)  group.  Based  on  the  positive 
response  in  the  carcinogenicity  studies, 
propylene  oxide's  structural  similarity 
to  other  known  animal  carcinogens 
(epichlorohydrin  and  ethylene  oxide), 
and  its  genotoxic  potential,  EPA  has 
determined  that  in  appropriate  tests 
propylene  oxide  induces  cancer  in 
animals. 

Simazine 

EPA  has  concluded  that  exposure  to 
simazine  results  in  increased  incidents 
of  malignant  mammary  gland 
carcinomas  and  malignant  pituitary 
gland  carcinomas  in  female  Sprague- 
Dawley  rats  at  the  HDT.  Male  and 
female  Sprague-Dawley  rats  were  fed 
simazine  for  2  years  at  doses  Bf  0  ppm 
(as  controls),  10  ppm,  100  ppm,  or  1.000 
ppm.  Due  to  excessive  mortality  and 
significant  decreased  weight  gain  in 
female  rats  at  the  HDT  (1.000  ppm).  this 
dose  appeared  excessive  for  testing 
^carcinogenicity.  However,  when  the 
Shortened  lifespan  in  the  females  was  ' 
considered  in  the  statistical  analysis,  the 
incidence  of  malignant  mammary  gland 
carcinoma  at  both  the  100  and  1,000 
ppm  doses  was  statistically  significant 
compared  to  controls.  There  was  a 
statistically  significant  increase  in  the 
coflibined  mammary  gland  adenoma/ 
carcinoma  compared  to  control  ^ 

incidence  as  well.  These  and  other  dose-" 
related  trends  suggest  that  the  mammary 
gland  carcinomas  contributed  to  the 
increased  mortality  at  the  HDT.  There 
were  no  dose-related  adverse  effects 
seen  in  the  male  rats  tested. 

Male  and  female  CD-I  mice  vyere  fed 
simazine  for  95  VN-eeks  at  levels  ranging 
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from  0  to  4000  ppm.  There  was  no 
increased  incidence  of  tumors 
associated  with  simazine  exposure. 

Simazine  is  structurally  related  to 
other  S-triazine  herbicides.  Studies 
involving  several  of  these  compounds 
show  that  exposure  leads  to  an 
increased  incidence  of  mammary  gland 
tumors.  Simazine  was  found  to  be 
negative  for  gene  mutations  in  the 
Salmonella  assay,  but  positive  in  the 
mouse  lymphoma  assay,  the  Drosophila 
assay  and  plant  c>1ogenic  assays. 

Studies  showing  statistically 
significant  increases  in  malignant 
mammary  gland  tumors  and  pituitary 
gland  carcinomas,  together  with  the 
structural  similarity  with  other  S- 
triazine  compounds,  lead  EPA  to 
conclude  that  simazine  induces  cancer 
in  female  rats.  Discussions  of  the 
various  studies  on  the  carcinogenicity  of 
simazine  can  be  found  in  the  Health 
Effects  Division  (HED)  Peer  Review  of 
simazine  (July  31, 1989). 

B.  Proposed  Food  Additive  Revocations 

Captan 

EPA  is  proposing  to  revoke  the  food 
additive  regulation  for  the  fungicide 
captan  (or  N-trichloromethylmercapto- 
4-cyclohexene-l,2-dicarboxiraide)  in  or 
on  washed  raisins.  This  food  additive 
regulation,  set  at  50  ppm,  is  codified  at 
40  CFR  185.500.  EPA  is  proposing 
revocation  of  this  regulation  because  the 
Agency  has  determined  that  captan 
induces  cancer  in  animals.  Thus  the 
regulation  violates  the  Delaney  Clause 
in  section  409  of  the  FFDCA. 


Ethylene  Oxide 

EPA  is  proposing  to  revoke  the  food 
additive  regulations  permitting  the 
direct  application  of  ethylene  oxide  to 
ground  spices.  This  food  additive 
regulation  is  codified  at  40  CFR 
185.2850.  EPA  is  proposing  revocation 
of  this  food  additive  regulation  because, 
based  on  tests  which  are  appropriate  for 
the  evaluation  of  the  safety  of  food 
additives,  ethylene  oxide  lias  been 
found  to  iiTduce  cancer  in  animals.  Thus 
the  regulation  violates  the  Delaney 
Clause  in  section  409  of  the  FFDCA. 

The  American  Spice  Trade 
Association  (ASTA)  has  submitted  a 
letter  challenging  the  applicability  of 
the  inhalation  studies  described  in 
section  11.  A  of  this  notice  to  the 
conclusion  that  EtO  induces  cancer 
within  the  meaning  of  the  Delaney 
Clause.  ASTA  refers  to  section  409, 
which  prohibits  the  approval  of  a  food 
additive  (including  pesticide  residues)  if 
it  is  found  to  induce  cancer  when 
ingested  by  man  or  animal,  or  if  it  is 
found,  after  tests  which  are  appropriate 


for  the  evaluation  of  food  additives,  to 
induce  cancer  in  man  or  animals.  ASTA 
does  not  believe  that  the  inhalation 
studies  are  appropriate  for  assessing 
whether  EtO  induces  cancer  when 
ingested.  A  copy  of  this  letter  is 
available  for  inspection  and  comment 
through  the  OPP  docket  at  the  location 
and  telephone  number  listed  under 
"ADDRESSES"  above  in  this  document 

Mancozeb 

EPA  is  proposing  to  revoke  the  food 
additive  regulations  for  mancozeb 
(expressed  as  the  coordination  product 
of  zinc  ion  and  maneb  (or  manganous 
ethylenebisdithiocarbamate))  for 
residues  in  the  brans  of  barley,  oats,  and 
r>e  (20  ppm)  and  in  the  flours  of  barley, 
oats.  rye.  and  wheat  (1  ppm).  These  food 
additive  regulations  are  codified  at  40 
CFR  185.6300.  EPA  is  proposing  to 
revoke  this  food  additive  regulation 
because  the  Agency  has  determined  that 
mancozeb  induces  cancer  in  animals. 
Thus  the  regulation  violates  the  Delaney 
Clause  in  section  409  of  the  FFDCA. 

Oxyfluorfen 

EPA  is  proposing  to  revoke  the  food 
additive  regulations  for  residues  of 
oxj'fluorfen  on  cottonseed  oil. 
peppermint  oil.  spearmint  oil,  and 
soybean  oil.  These  food  additive 
regulations,  set  at  0.25  ppm,  are  codified 
at  40  CFR  185.4600.  EPA  is  proposing 
to  revoke  these  food  additive  regulations 
because  the  Agency  has  determined  that 
oxyfluorfen  induces  cancer  in  animals. 
Thus  the  regulation  violates  the  Delaney 
clause  in  section  409  of  the  FFDCA. 

Fropargite 

EPA  is  proposing  to  revoke  the  food 
additive  regulations  for  residues  of 
propargite  on  dried  figs  (9  ppm).  raisins 
(25  ppm),  and  dried  tea  (10  ppm).  which 
are  codified  at  40  CFR  185.5000.  EPA  is 
proposing  to  revoke  these  food  additive 
regulations  because  the  Agency  has 
determined  that  propargite  induces 
cancer  in  animals.  Thus  the  regulation 
violates  the  Delaney  Clause  in  section 
409  of  the  FFDCA. 

It  should  be  noted  that  this  proposed 
revocation  of  the  section  409  tolerances 
for  propargite  does  not  affect  hops.  EPA 
recently  announced  a  change  in  its 
policy  with  respect  to  the  classification 
of  dried  hops  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA)  (PR 
Notice  93-12,  December  23.  1993). 
Under  this  revision,  hops  are  considered 
for  regulatory  purposes  as  a  raw 
agricultural  commodity  in  both  the  fresh 
(green)  and  dried  forms.  EPA  has 
reclassified  dried  hops  as  a  raw' 
agricultural  commodity  consistent  with 
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recent  legislative  d 
subject. 

Propylene  Oxide 

EPa  is  proposing 
additive  regulation ; 
propylene  oxide  on 
glace  fruit  (700  ppn 
processed  nutmeati 
(300  ppm).  dried  piunes 
processed  spices 
(300  ppm).  The  food 
regulations  are  codified 
185.5150.  EPA  is 
since  the  Agency 
propylene  oxide  in 
animals  and  ind 
appropriate  for  the 
safety  of  food  additives 
regulation  violates 
in  section  409  of  th 


to  revoke  the  food 
for  residues  of 
cocoa  (300  ppm). 
),  gums  (300  ppm), 
(except  peanuts) 
(7JiQ  ppm). 
}  ppm).  and  starch 
additive 
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determined  that 
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Simazine 
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Pesticide 


Captan  .... 
Ettiylene 
oxKJe. 
.Mancozeb 


Oxyfluorten 


Propargtte 


1 
185. 

185. 


I85.'i600 


185.;  000 


rectives  on  this 


Additive   Regula- 
FOR  Revocation 


85  500 


;'850 
(300 


Commodity  and 

(cod  additive 

regulation  level 

(ppm) 


Raisins  (50.0) 

Ground  sptces 
(50.0) 

Bran  of  oats, 
tjarley.  rye 
(20);  floors  of 
oats,  barley, 
rye,  wheat 
(1.0) 

Peppermint, 
spearmint, 
soytjean,  and 
cottonseed 
oils  (0.25) 

Dnedtea(iO), 
raisins  (25), 
and  dned  figs 
(9) 


Table  1— Food  Additive  Regula- 
tions Proposed  for  Revoca- 
tion—Continued 


ComrtKXJity  and 

Pesticide     1    CFRCita- 

foodaddrtive 

tion 

regulation  level 
(ppm) 

Propylene 

185.5150 

Glace  fmit 

oxide. 

(700),  cocoa 
(300),  gums 

. 

(300).  proc- 
essed 

nutmeats  (ex- 
cept peanuts) 
(300).  dried 
prunes  (700). 
starch  (300). 
processed 
spices  (300) 

Simazine 

185.5350 

Sugarcane  mo- 
lasses (1.0), 
potable  water 

(0.1),  sugar- 
cane syrup 
(1.0) 

C.  Consideration  of  Comments 

Any  interested  person  may  submit 
comments  on  this  proposed  action  on  or 
before  September  29. 1994  at  the 
address  given  in  the  section  entitled 
-ADDRESSES."  Before  issuing  fmal 
actions.  EPA  will  consider  all  relevant 
comments,  which  should  be  limited 
only  to  the  pesticides  and  food  additive 
regulations  subject  to  this  proposed 
notice,  as  well  as  comments  that  have 
already  been  submitted  in  response  to  a 
February  5. 1993  notice  which  asked  for 
comments  on  various  EPA.  FDA.  and 
USDA  policies  for  regulating  pesticide 
residues  in  foods  and  feeds  (58  FR 
7470).  That  notice  requested  comments 
on  the  following  areas:  coordination  of 
section  408  and  409;  concentration  of 
residues;  classification  of  foods  as 
"ready-to-eat";  the  fate  of  affected 
FIFRA  registrations;  the  DES  proviso; 
section  18  emergency  exemptions;  and 
regulatory  impacts. 

III.  Executive  Order  12866 

The  Agency  has  not  completed  an 
evaluation  of  the  economic  impacts  of 
this  regulatory  action  because  an 
evaluation  of  benefits  is  irrelevant  to 
action  under  the  Delaney  Clause.  The 
Agency  is  compelled  to  take  this  action 
without  regard  to  the  cost-benefit 
relationship.  However,  the  Agency 
welcomes  any  comments  and 
information  which  would  contribute  to 
an  analysis  of  the  impacts  of  this  action 
and  similar  future  actions. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354;  94  Stat.  1164.  5  U.S.C. 
601  et  seq.)  requires  EPA  to  anal^-ze 


regulatory  options  to  assess  the 
economic  impact  on  small  businesses, 
small  governments,  and  small 
organizations.  As  explained  above,  the 
Agency  is  compelled  to  take  this  action 
without  regard  to  the  economic  impacts. 
Again,  EPA  welcomes  any  information 
on  impacts  to  small  businesses, 
governments,  and  organizations. 

V.  Paperwork  Reduction  Act 

This  order  does  not  contain  any 
information  collection  requirements 
subject  to  review  by  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  185 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Food 
additives.  Pesticides  and  p)ests. 
Reporting  and  recordkeeping 
requirments. 

Dated:  June  18.  1994.  -     . 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  185  be  amended  as  follows: 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

§  185.500    [Removed] 

2.  By  removing  §  185.500  Captan.      - 
§185.2850    [Removed] 

3.  By  removing  §  185.2850  Ethylene 
oxide. 

§185.4600    [Removed] 

4.  By  removing  §  185.4600 
Oxyfluorfen. 

§185.5000    [Amended] 

5.  By  amending  §  185.5000  Propargite 
by  removing  from  the  table  therein  the 
entries  for  dried  tea,  raisins,  and  dried 
figs. 

§185.5150    [Removed] 

6.  By  removing  §  185.5150  Propylene 
oxide. 

§185.5350    [Removed] 

7.  By  removing  §  185.5350  Simazme. 
IFR  Doc.  94-15925  Filed  6-28-94;  4:15  pm| 
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47  CFR  Parts  6 1 .  64  and  69 
[CO  Docket  No.  92-77,  DA  94-703] 

Billed  Party  Preference  for  0+ 
InterLATA  Calls 

AGENCr:  Federal  Communications 
Commission  (FCC). 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  time. 


SUMMARY:  The  Policy  and  Program 
Planning  Division  of  the  Common 
Carrier  Bureau  of  the  Federal 
Communications  Commission  released 
an  order  extending  the  time  in  which  to 
file  comments  and  replies  in  response  to 
its  Further  Notice  of  Proposed 
Rulemaking.  On  June  6,  1994. 
Competitive  Telecommunications 
Association  (CompTel),  Bell  Atlantic, 
Teleport  Communications,  American 
Public  Communications  Council,  and 
MFS  Communications  filed  a  motion  for 
extension  of  the  filing  deadline  on  th« — : 
grounds  that  extra  time  wras  needed  for 
the  assembly  of  price  and  cost  data  and 
studies  as  well  as  analysis.  The 
Commission  granted  this  request  in 
substantial  part. 

DATES:  Comments  must  be  filed  on  or 
before  August  1,  1994.  and  replies  must 
be  filed  on  or  before  August  31,  1994. 
ADDRESSES:  Federal  Communications 
Commission.  1919  M  St.  NVV.. 
Washington,  DC 20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  S.  Nadel,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  (202)  632-1301. 

SUPPLEMENTARY  INFORMATION: 
Order 

In  the  Matter  of:  Billed  Party  Preference  for 
0+ InterLATA  Calls. 
Adopted:  June  24. 1994. 
Relea.sed:  June  24, 1994. 

By  the  Chief,  Policy  and  Program 
Planning  Division.  Common  Carrier 
Bureau: 

1.  On  June  6. 1994.  Competitive 
Telecommunications  Association 
(CompTel),  Bell  Atlantic.  Teleport 
Communications.  American  Public 
Communications  Council,  and  MFS 
Communications  (hereinafter  Joint 
Parties)  filed  a  motion  for  extension  of 
time  to  file. comments  in  response  to  the 
Further  Notice  of  Proposed  Rulemaking 
in  the  above-captioned  proceeding.' 
Comments  are  scheduled  to  be.filed  by 


'  Billed  Party  Preference  for  0+  InterLATA  Calls. 
CC  Docket  No.  j2-77.  FCC  94-117  (released  June 
6.  1994).  59  F.R.  30754  ()une  15. 1994). 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61 ,  64  and  69 
(CC  Docket  No.  92-77,  DA  94-703] 

Billed  Party  Preference  for  0+ 
InterLATA  Calls 

AGENCr:  Federal  Communications 
Commission  (FCC). 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  time. 


SUMMARY:  The  Policy  and  Program 
Planning  Division  of  the  Common 
Carrier  Bureau  of  the  Federal 
Communications  Commission  released 
an  order  extending  the  time  in  which  to 
file  comments  and  replies  in  response  to 
its  Further  Notice  of  Proposed 
Rulemaking.  On  June  6. 1994. 
Competitive  Telecommunications 
Association  (CompTel),  Bell  Atlantic. 
Teleport  Communications,  American 
Public  Communications  Council,  and 
MFS  Communications  filed  a  motion  for 
extension  of  the  filing  deadline  on  the — 
grounds  that  extra  time  was  needed  for 
the  assembly  of  price  and  cost  data  and 
studies  as  well  as  analysis.  The 
Commission  granted  this  request  in 
substantial  part. 

DATES:  Comments  must  be  filed  on  or 
before  August  1,  1994.  and  replies  must 
be  filed  on  or  before  August  31,  1994. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  St.  N\V., 
Washington,  DC 20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  S.  Nadel,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  (202)  632-1301. 

SUPPLEMENTARY  INFORMATION: 
Order 

In  the  Matter  of:  Billed  Party  Preference  for 
0+  InterLATA  Calls. 
Adopted:  June  24, 1994. 
Released:  June  24, 1994. 

By  the  Chief,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau: 

1.  On  June  6. 1994,  Competitive 
Telecommunications  Association 
(CompTel),  Bell  Atlantic.  Teleport 
Communications,  American  Public 
Communications  Council,  and  MFS 
Communications  (hereinafter  Joint 
Parties)  filed  a  motion  for  extension  of 
time  to  file. comments  in  response  to  the 
Further  Notice  of  Proposed  Bulemaking 
in  the  above-captioned  proceeding.* 
Comments  are  scheduled  to  be. filed  by 


'  Billed  Party  Preference  for  0+  InterLATA  Calls. 
CC  Docket  No.  j2-77.  FCC  94-117  (released  |une 
6.  1994).  59  F.R.  30754  ()une  15. 1994). 


July  8. 1994  and  replies  by  July  29. 
1994.  Joint  Parties  seek  an  extension 
until  August  8, 1994  for  comments  and 
September  12, 1994  for  replies. 

2.  The  Joint  Parties  give  three  reasons 
for  their  request.  First,  they  argue  that 
the  Commission  seeks  comment  on 
many  issues  and  that  a  number  of  these 
require  the  assembly  of  price  and  cost 
data  and  studies  as  well  as  detailed 
analysts.  The  Joint  Parties  assert  that, 
given  the  large  amount  of  information 
requested,  the  thoroughness  and 
usefulness  of  the  record  will  be 
enhanced  immeasurably  if  an  additional 
month  is  provided  for  comments  and  a 
total  of  five  weeks  is  provided  for  reply 
comments.  Second,  the  Joint  Parties 
argue  that  an  extension  of  time  will  help 
minimize  the  likelihood  that  a 
multitude  of  derailed  ex  parte  filings 
will  be  made  after  the  comment  cycle 
has  ended.  They  statethat  an  extension 
will  allow  all  parties  to  develop  more 
fully  the  substantive  data  and  analysis 
requested  in  their  initial  comments, 
thereby  permitting  parties  to  make  their 
primary  reply  thereto  within  the 
scheduled  comment  cycle.  Third,  the 
Joint  Parties  ask  that  deadlines  be 
extended  so  as  to  accommodate  the 
vacation  schedules  of  key  personnel  for 
the  July  4th  and  Labor  Day  weekends. 

3.  We  do  not  routinely  grant 
extensions  of  time.^  In  this  case, 
however,  we  are  aware  that  the  data  we  ' 
seek  includes  a  significant  amount  of 
empirical  information  that  may  not  be 
easy  to  collect  quickly.  We  also  obser\'e 
that  no  party  has  opposed  this  extension 
of  time  and  that  the  Joint  Parties  state 
that  both  AT&T  and  BellSouth  have 
reviewed  this  request  for  extension  and 
that  both  have  indicated  that  they  have 
no  objection  to  it.  Therefore,  in  the 
interests  of  allowing  all  parties  to 
develop  more  fully  the  substantive  data 
and  analysis  requested  in  their  initial 
comments  and  permitting  thorough 
responses  to  those  data  to  be  made  in 
reply  comments,  thereby  enhancing  the 
completeness  of  the  record  for 
evaluating  BPP.  we  are  willing  to  grant 
parties  an  extension  of  time  in  which  to 
file  comments  and  replies.  We  believe, 
however,  that  the  comment  and  reply 
dates  proposed  by  the  Joint  Parties 
would  result  in  excessive  delay,  the 
need  for  which  is  not  clearly 
demonstrated  in  their  petition. 
Therefore,  we  grant  all  parties  an 
extension  of  time  for  the  filing  of 
comments  ftt)m  July  8. 1994  to  August 
1, 1994  and  for  the  filing  of  reply 
comments  ftt)m  July  29,  1994  to  August 
31.  1994. 


4.  Accordingly,  it  is  ordered  that  the 
Joint  Parties  Request  for  Extension  of 
Time  is  granted  to  the  extent  provided 
herein,  and  otherwise  is  denied.^ 
Federal  Communications  Commission. 
James  D.  Schlichting. 

Chief.  Policy  and  Program  Planning  D/iiMon. 
Common  Carrier  Bureau. 
|FK  Doc.  94-15990  Filed  6-30-94:  6:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  654 

[Docket  No.  940686-4166;  I.D.  062094B] 

Stone  Crab  Fishery  of  the  Gulf  of 
Mexico 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NO.AA). 

Commerce. 

ACTION:  Notice  of  a  proposed 

moratorium. 


summary:  NMFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Council  has  proposed,  as  part  of 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Stone  Crab 
Fishery  of  the  Gulf  of  Mexico  (FMP).  a 
4-year  moratorium  on  the  issuance  of 
Federal  numbers  and  color  codes  for  use 
in  the  Gulf  of  Mexico  stone  crab  fishery. 
If  approved,  the  moratorium  will  be 
effective  July  1.  1994.  This  document  is 
intended  to  discourage  entrj-  into  the 
fishery  based  on  economic  speculation 
while  the  Secretary  of  Commerce 
(Secretary)  considers  whether  to 
approve,  disapprove,  or  partially 
disapprove  Amendment  5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore.  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The  Stone 
crab  fishery  in  the  exclusive  economic 
zone  (EEZ)  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  is 
implemented  through  regulations  at  50 
CFR  part  654  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  management 
measures  applicable  to  the  EEZ  portion 
of  the  fishery  generally  conform  to  the 
management  measures  applicable  to 
waters  managed  by  Florida. 


2  47  O-R  1.46(a). 


^This  action  is  taken  pursuant  to  Sections  4(j) 
and  5(c)  of  the  Cormnunications  Act  of  1934.  as 
amended.  47  U.S.C  154(j)  and  15S(c).  and  authority 
delegated  thereunder  pursuant  to  Sections  0.91  and 
0.291  of  the  Commission's  Rules.  47  O-'R  0.91  and 
0.291 
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direct  linear  fashion  with  effort  (number 
of  traps).  Thereafter,  the  yield  to  effort 
ratio  has  fluduated. 

Since  the  current  fishing  fleet  is 
capable  of  harvesting  the  entire  stone 
crab  OY,  additional  fishing  effort  would 
kad  to  harvesting  inefficiencies,  more 
management  constraints,  and  increased 
conservation  risks.  Accordingly,  Florida 
has  proposed  a  moratorium  on 
additional  permits  to  participate  in  the 
fishery  in  state  waters  while  the 
industry  formulates  an  effort  limitation 
program.  The  Council  and  industry  are 
developing  additional  controls  on 
fishing  effort  in  the  EEZ.  Such  controls 
may  include  limited  access  to  the  stone 
crab  resource.  Amendment  5  to  the 
FMP,  currently  being  prepared  for 
submission  to  the  Secretary,  proposes  a 
4-year  moratorium  on  the  issuance  of 
Federal  numbers  and  color  codes, 
commencing  July  1, 1994,  as  a 
complement  to  Florida's  proposed 
action,  while  additional  long  term 
controls  are  considered.  This  document 
advises  current  or  prospective 
pculicipants  in  the  stone  crab  fishery  of 
the  proposed  effective  date  of  the  4-year 
moratorium  in  the  event  that  the 
Secretary  approves  that  part  of 
Amendment  5  regarding  the  4-year 
moratorium. 


"  The  regulations  at  50  CFR  654.4(c) 
provide  that  a  person  who  cannot  obtain 
a  Florida  stone  crab  permit  may  obtain 
from  the  Director,  Southeast  Region, 
NMFS  (Regional  Director),  a  Federal 
number  and  color  code  for  use  in 
marking  his  or  her  gear  and  vessel  when 
fishing  for  stone  crabs  in  the  EEZ.  The 
Regional  Director  has  not  issued  a  single 
laimber/color  code  under  this  provision, 
i  e.,  all  numbers  and  color  codes  used  in 
t!ie  stone  crab  fishery  in  both  the  EEZ 
and  Florida's  waters  have  been  obtained 
from  Florida.  If  Amendment  5  is 
approved  by  the  Secretary  and 
implemented  through  final  regulations, 
t.he  Regional  Director  would  no  longer 
ha  authorized  to  issue  Federal  numbers 
and  color  codes,  and  any  such  numbers 
or  codes  issued  between  July  1, 1994, 
and  the  effective  date  of  the  regtilations 
would  no  longer  be  valid. 

Classification 

This  proposed  rule  is  not  subject  to 
review  under  E.O.  12866. 

Authority:  16  II. S.C.  1801  e/spq. 

Dated:  June  27,  1994. 
I  tenry  R.  Beasly, 

A  cling  Frogram  Managemen  t  Uffictr, 
National  Marine  Fisheries  Service. 
|FR  Doc.  94-16067  Filed  6-28-34;  2:34  pmj 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  ttian  rules  or 
prpposed  aries  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  arxl  agency 
statements  of  wganization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 


RiN  0560-AD81 

1994-1995  Marketing  Year  Penalty 
Rates  for  Alt  Kinds  of  Tobacco  Subject 
to  Quotas 

AGENCY:  Agricuhural  Stabilization  and 
Conservation  Ser\ice,  USDA. 
ACTION:  Notice  "of  determination. 


SUMMARY:  This  noUce  sets  forth  the 
determination  of  the  1994-1995 
marketing  year  penalty  rate  for  excess 
tobacco  for  all  kinds  of  tobacco  subject 
-   to  marketing  quotas.  In  accordance  with 
section  314  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
marketing  quota  penalties  for  a  kind  of 
tobacco  are  assessed  at  tiie  rate  of 
seventy-five  (75)  percent  of  the  average 
fnarket  price  for  that  kind  of  tobacco  for 
the  inunediately  preceding  marketing 
year. 

EFFECTIVE  DATE:  July  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT; 
Michael  D.  Thompson,  Agricultural 
Program  Specialist,  Tobacco  and 
Peanuts  Division,  United  States 
Depsitraent  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
P.O.  Box  2415,  Washington,  DC  2001 3- 
.2415,  phone  202-720-4281. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12886 

This  action  has  been  determined  to  be 
not-significant  for  purposes  of  Executive 
Order  12886  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  •     " 

Federal  Assistance  Program 

The  title  and  number  of  tlie  Federal 
Assistance  Program,  as  found  in  the 
Cat.2log  of  Federal  Domestic  Assistance, 
t'  which  this  notice  applies  are: 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunr^ents  other  than  ailes  of 
prpposed  arias  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 


R1N0560-^D81 

1994-1995  Marketing  Year  Penalty 
Rates  for  All  Kinds  of  Tobacco  Subject 
to  Quotas 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Sen'ice,  USDA. 

ACTIO?*:  Notice  "of  determination. 


SUMMARY:  This  notice  sets  forth  the 
determination  of  the  1994-1995 
marketing  year  penalty  rate  for  excess 
tobacco  for  all  Idnds  of  tobacco  subject 
-   to  marketing  quotas.  In  accordance  with 
section  314  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
marketing  quota  penalties  for  a  kind  of 
tobacco  are  assessed  at  the  rate  of 
seventy-five  (75)  percent  of  the  average 
fnarket  price  for  that  kind  of  tobacco  for 
the  immediately  preceding  marketing 
year 

EFFECTIVE  DATE:  July  1,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Thompson,  Agricultural 
Program  Specialist.  Tobacco  and 
Peanuts  Division,  United  States 
Depaitinent  of  Agriculture.  Agricultural 
Stabilization  and  Conser%'ation  Service. 
P.O.  Box  2415,  Washington,  DC  2001 3- 
2415,  phone  202-720-4281. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12886 

This  action  has  been  determined  to  be 
not-significant  for  purposes  of  Executive 
Order  12886  and  therefore  has  not  been 

reviewed  by  the  Office  of  Management 
and  Budget. 

Federal  Assistance  Program 

The  title  and  number  of  tlie  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 
/^    t'  which  this  notice  applies  arr: 


Commodity  Loan  and  Purchases-— 
10.051. 

Regulatory  Flexibility  Act 

It  has  been  detecmined  that  the 
Regulatory  Flexibility  Act  is  not 
apphcable  to  this  notice  since  the 
Agricultural  StabiHzation  and 
Conserx'ation  Service  is  not  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24,  1983). 

Executive  Order  12778 

Executive  Order  12778  is  not      " 
applicable  to  this  notice. 

Discussion 

Section  314  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
provides  that  the  rate  of  penalty  per 
poimd  for  a  kind  of  tobacco  that  is 
subject  to  marketing  quotas  shall  be 
seventy-five  (75)  percent  of  the  average 
market  price  for  such  tobacco  for  the 
immediately  preceding  marketing  year 

For  all  kinds  of  tobacco  subject  to 
marketing  quotas,  except  Puerto  Rico  • 
(type  46)  tobacco.  The  Agricultural 
Statistics  Board,  National  Agricultural 
Statistical  Service,  United  States 
Department  of  Agriculture  determines 
and  announces  annually  the  average 
market  prices  for  each  type  of  tobacco. 
The  penalty  rates  cU-e  determined  on  the 
basis  of  this  information. 
The  national  marketing  quota  for 
'  Puerto  Rico  (iype  46)  tobacco  for  the 
immediately  preceding  marketing  year 
was  "0"  poimds.  There  is  no  record  of 
any  such  tobacco  being  m.arketed. 
Consequently,  the  penalty  rate  for  the 
1994-1995  marketing  year  cannot  be 
determined  based  on  seventy-five  (75) 
percent  of  the  average  market  price  for 
the  immediately  preceding  year. 
Ihereforc,  the  penalty  rate  for  Puerto 
Rico  (type  46)  tobacco  for  the  1994- 
1995  marketing  year  shall  be  the  same 
as  the  penalty  rate  determined  for  the 
1S89-1990  marketing  year,  the  last  year 
in  which  marketing  information  is 
available. 
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Since  the  determination  of  the  1994- 
1995  marketing  year  rates  of  penalty 
reflect  only  mathematical  computatioos 
which  are  required  to  be  made  in 
accordance  with  a  statutory  formula,  it 
has  been  determined  that  no  further 
public  rulemaking  is  required- 
Determination 

Accordingly,  it  is  determined  the 
1994-1995  marketing  year  rates  of 
penalty  for  kinds  of  tobacco  subject  to 
marketing  quotas  are  as  follows: 


Rate  of  Penalty 

(1 994- 1995  Ma.'Veting  Year] 

Kinds  of  tctarx-x) 

Certs  per 

pOufX] 

Flue-Cured 

1  ?fi 

Burtey  

1  "V; 

Fire-Cured  (Type  21) 

1  29 

Fire-Cured  (Types  22  and  23) 

DafV  Air-Cured  (Types  35  and  36) 

Virginia  Sun-Cured  (Type  37)  

Cigar-Filier  and  Binder  (Types  42, 
43.  44.  54.  and  55)  

1.65 
1  29 
1  14 

1  07 

Puerto  Rico  Dgar-FHIer  (Type  46) 

.57 

Signed  at  Washington.  DC  on  |ur,e  2^ 
1994. 

Bruce  R.  Weber, 

Acting  Administrator.  Agricultural 
Stabilization  and  Conserwtion  Sentcf 
(FR  Doc.  94-16056  Filed  6-30-94:  8  45  sr:', 
BILLING  CODE  M1(M>S-P 


Federal  Grain  Inspection  Service 

Opportunity  for  Designation  in 
Maricopa.  Pinal,  and  Yuma  Counties 
Arizona 

AGENCY:  Federal  Grain  Inspection 
Service  (I CIS). 
ACTION:  Notice. 


SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
authorizes  FGIS*  Administrator  to 
designate  persons  to  provide  official 
services  in  specified  areas.  FGIS  is 
requesting  persons  interested  in 
providing  official  services  in  Maricopa. 
Pinal,  and  Yuma  Counties  Arizona  to 
submit  an  appUcation  for  designation. 
DATES;  Applications  must  be 
postmarked  en  or  sent  by  telecopier 
(FAX)by  August  1,  1994. 
ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart.  Chief, 
Keviow  Branch.  Compliance  Division. 
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FGIS.  USDA.  Roorii  1647  South 
Building.  P.O.  Boj<  96454,  Washington. 
DC  20090-6454.  lilecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machint  at  202-720-1015. 
attention:  Janet  M.I  Hart.  If  an 
application  is  suboiitted  by  telecopier, 
FGIS  reserves  the  tight  to  request  an 
original  appUcation.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  at  1400 
Independence  Avenue,  S.W.,  during 
regular  business  haurs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  teleohone  202-720-8525. 
rmation: 
en  reviewed  and 
e  a  rule  or  regulation 
tive  Order  12866 
egulation  1512-1; 
tive  Order  and 
ation  do  not  apply 


SUPPt.EMENTARY  IN 

This  action  has 
determined  not  to 
as  denned  in  Exec 
and  Departmental 
therefore,  the  Exei 
.  Departmental  Reg 
to  this  action. 

Section  7(f)(1)  oflthe  Act,  authorizes 
FGIS'  Administrator,  after  determining 
that  there  is  a  need  for  official  services, 
to  designate  a  qualified  applicant  to 
provide  official  services  in  a  specified 
area  after  determin  ng  that  the  applicant 
is  l}etter  able  than  <  ny  other  appUcant 
to  provide  such  off  cial  services. 

FGIS  has  given  F  irwell  Grain 
Inspection,  Inc.  (Farwell),  and  the 
California  Departm  snt  of  Food  and 
Agriculture  (CaUfoinia)  authority  to 
provide  official  ser  rices  in  certain 
counties  in  Arizona  f Jr  a  period  ending 
September  1994. 

Farwell  subseque  ntly  advised  FGIS 
that  they  beheve  th  sre  is  sufficient  need 
for  official  inspectii  m  services  to 
warrant  establishin  5  a  permanent  office 
in  Arizona.  Accord  ng,  FGIS  is 
requesting  persons  nterested  in 
'  providing  official  a  trvices  in  Arizona  to 
submit  an  applicatian  for  designation. 

The  Counties  in  i  Lrizona,  pursuant  to 
Section  7(0(2)  of  th  s  Act,  which  may  be 
^  assigned  to  the  app  icant  selected  for 
designation  are  Maj  icopa,  Pinal,  and 
Yuma. 

Interested  person  5  are  hereby  given  an 
opportunity  to  appl  y  for  designation 
under  the  provisior  s  of  Section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  t  lereunder.  Section 
7(g)(1)  of  the  Act  pr  jvides  that 
designations  of  offii  ;ial  agencies  shall 
end  not  later  than  ti  iennially  and  may 
be  renewed  accordi  ig  to  the  criteria  and 
procedures  prescril  ed  in  Section  7(f)  of 
the  Act.  Oesignatioi  1  in  the  Arizona 
Counties  is  for  a  pei  iod  not  to  exceed  3 
years  beginning  abc  ut  January  1,  1995. 
Persons  washing  to  ipply  for 
designation  should  :ontact  the 
Compliance  Divisio  1  at  the  address 
listed  above  for  fom  is  and  information. 


Applications  and  other  available 
information  will  \>e  considered  in 
determining  which  applicant  will  be 
designated  after  the  FGIS  determines 
that  there  is  a  need  for  official  services 
in  the  Aiizaaa.  Counties. 

AUTHORITY:  Pub.  L  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  June  21. 1994 
NeU  E.  Porter 

Director,  Compliance  Division 
[PR  Doc.  94-15574  Filed  6-30-94;  8:45  am) 

BU.UNG  CODE  3410-€N-f 


Opportunity  to  Comment  on  the 
Applicants  for  ttie  Little  Rock  (AR),  Los 
Angeles  (CA),  and  Ohio  Valley  ON) 
Areas 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  FGIS  is  requesting  comments 
on  the  applicants  for  designation  to 
provide  official  services  in  the 
geographic  areas  currently  assigned  to 
Little  Rock  Grain  Exchange  Trust  (Little 
Rock).  Los  Angeles  Grain  Inspection 
Service,  Inc.  (Los  Angeles),  and  Ohio 
Valley  Grain  Inspection,  Inc.  (Ohio 
Valley). 

DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  August  1, 1994. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Janet  M.  Hart, 
Chief,  Review  Branch,  Comphance 
Division,  FGIS,  USDA,  Room  1647 
South  Building,  P.O.  Box  96454, 
Washington,  DC  20090-6454. 
SprintMail  users  may  respond  to 
IA:ATTMAIL,0:USDAJD:A36JHART1. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  IA36JHART.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015,  attention:  Janet  M.  Hart.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  S.W.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  May  3,  1994,  Federal  Register 
(59  FR  22816),  FGIS  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to  Little 


Rock,  Los  Angeles,  and  Ohio  Valley  to 
submit  an  application  for  designation. 
Apphcations  were  due  by  May  31, 1994 
Litde  Rock,  Los  Angeles,  and  Ohio 
Valley,  the  only  applicants,  each 
applied  for  designation  to  serve  the 
entire  area  currently  assigned  to  them 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Commeriters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Comphance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision. 

FGIS  will  publish  notice  of  the  final 
decision  in  the  Federal  Register,  and 
FGIS  will  send  the  applicants  written 
notification  of  the  decision. 

AUTHORmr:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  June  21,  M94 
Neil  E.  Porter 

Director,  Compliance  Division 
[FR  Doc.  94-15573  Filed  6-30-94;  8:45  am) 
BILUNG  COOE  3410-EM-f 


Opportunity  for  Designation  in  the 
States  of  Minnesota  and  Mississippi 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  the  Minnesota 
Department  of  Agriculture  (Minnesota), 
and  the  Mississippi  Department  of 
Agriculture  and  Commerce 
(Mississippi),  will  end  December  31, 
1994,  according  to  the  Act,  and  FGIS  is 
asking  persons  interested  in  providing 
official  services  in  the  specified 
geographic  areas  to  submit  an 
application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  August  1, 1994. 
ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  apphcations  to  the  automatic 
telecopier  machine  at  202-720-1015, 
attention:  Janet  M.  Hart.  If  an 
appUcation  is  submitted  by  telecopier, 
FGIS  reserves  the  right  to  request  an 


a 

em.        /* 

y 


original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Ladepondence  Avenue,  S.W.. 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  Ijeen  reviewed  anil 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Ordtr  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  nf)t  apply 
to  this  action. 

Section  7(fl(l)  of  the  Ad  authorizes 
FGIS'  Administrator  to  designate  a 
qualified  applicant  to  provide  officio! 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provid(> 
such  official  services. 

FGIS  designated  Minriesota.  main 
office  located  in  Saint  Paul,  Minnesota, 
and  Mississippi,  main  office  located  in 
Jackson,  Missis.sippi,  to  provide 
inspet:tion  and  Class  X  and  Class  V 
weighing  services  under  the  Act  oa 
January  i.  1992. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  trionniallv  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  tiie  Act.  The  designation^ 
of  Mirunesota  and  Mississippi  end  on 
December  31,  1994. 

The  geographic  area  present  iy 
iissigned  to  Minnesota,  pursuant  to 
Section  7(0(2)  of  the  Act.  which  may  In; 
assigned  to  the  applicant  selected  for 
designation,  is  tiie  entire  State  of 
Minnesota,  except  those  export  porr 
locations  within  the  Slate. 

The  geographic  area  presently 
assigned  to  Mississippi,  pursuant  to 
Section  7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Mississippi,  except  those  export  port 
locations  within  Uie  State. 

Interested  persons,  including 
Miimcsota  and  Mississippi,  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  official  services 
in  the  geographic  areas  specified  above 
under  the  provisions  of  Sectiofi  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning  January 
I.  1995,  and  ending  December  31,  1997. 
Persons  wishing  to  apply  for 
dosignation  should  contact  the 
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original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Lidependence  Avenue.  S.W.. 
during  regular  business  hours. 
FOR  R^RTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-852S. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
DepartJ];iental  Regulation  do  not  apply 
to  this  action. 

Section  7(fl(l)  of  the  Ad  authorizes 
FCIS'  Administrator  to  designate  a 
quaUfied  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services, 

FGIS  designated  Minnesota,  main 
o.Tice  located  in  Saint  Paul,  Minnesota, 
and  Mississippi,  main  office  located  in 
Jackson,  Mississippi,  to  provide 
inspection  and  Class  X  and  Class  Y 
weighing  services  under  the  Act  on 
January  1.  1992. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  trienniallv  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Minnesota  and  Mississippi  end  on 
December  31.  1994. 

The  geographic  area  presently 
assigned  to  Minnesota,  pursuant  to 
Section  7(0(2)  of  the  Act.  which  may  \m 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Minnesota,  except  those  export  port 
locations  within  the  State. 

The  geographic  area  presently 
assigned  to  Mississippi,  pursuant  to 
Section  7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of 
Mississippi,  except  those  export  port 
locations  within  the  State. 

Interested  persons,  including 
Minnesota  and  Mississippi,  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  ofScia!  services 
in  the  geographic  areas  specified  above 
under  the  provisions  of  Sectioi\  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
l")esignation  in  the  specified  geographic 
areas  is  for  the  period  beginning  January 
).  1995.  and  ending  December  31,  1997. 
Persons  wishing  to  apply  for 
designation  should  contact  the 


Compliance  Division  at  the  address 
listed  above  for  forms  and  informatitm 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  b»* 
designated 

AUTHOnmr:  Pub.  L.  94-582.  90  Sta:  ^I«i7. 
as  amended  (7  U.S.C.  71  et  seq.) 

D.ited:  June  21,  1994 
Neil  E.  Porter 

Director,  Cc>mpliance  Division 
(FR  DcK.  94-1.5572  Filed  6-30^94.  8  }.:■  .!;:..• 
BiLUNG  CO0£  341fr-EN-F 


Designation  of  Grain  Inspection,  3nc 
(ND) 

agency:  Federal  Grain  Ir.i|.K  tioc. 
Service  (FGIS) 
action:  Notice. 

SliMMARY:  FGIS  announces  the 
designation  of  Grain  Inspectio:i.  l.-u 
(Jamestown),  to  provide  official 
inspection  services  under  the  United 
States  Grain  Standards  Act.  as  .jjnondi;! 
(Act). 

EFFECTIVE  DATE:  August  1,  iyM4 
ADDRESSES:  Janet  M.  Hart.  Chief,  Revteu 
Branch,  CompHance  Division.  FGtS. 
USDA.  Room  1647  South  Building.  P  O 
Box  9r>454,  Washington.  DC  20090- 
6454. 

FOR  FURTHER  INF ORMATiON  CONTACT; 
Jar.et  M.  Hart,  telephone  202-720-8.5^5 
SUPPLEMENTARY  INFORMATION: 

"Hiis  action  has  been  revie vvttd  aiia 
detennined  not  to  be  a  ruie  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apph 
to  this  action. 

In  the  Feliriiarv  1,  1994.  Federal 
Register  (5'l  \  K  4678),  FCIS  announced 
that  the  designation  of  Jamestown  ends 
on  July  31.  1994.  and  asked  persons 
interested  in  providing  official  ser\  ices 
within  the  specified  geographic  area  to 
submit  an  apphcation  for  designation 
Applications  were  due  by  March  2. 
1994.  Jamestown,  the  only  applicaiU 
applied  for  designation  in  the  entire 
area  currently  assigned  to  them. 

FGIS  requested  comments  on  the 
applicant  in  the  April  1. 1994,  Federal 
Register  (59  FR  15370).  Comments  were 
due  by  May  2.  1994.  FGIS  received  no 
comments  by  the  deadline.  FGIS 
evaluated  all  available  information 
regarding  the  designation  criteria  in    ' 
Section  7(tJii)(A)  of  the  Act:  and 


according  to  Section  7(n(i]{B), 
determined  that  Jamestown  is  able  to 
provide  official  services  in  the 
geographic  area  for  which  they  applied. 

Effective  August  1, 1994,  and  ending 
July  31,  1997.  Jamestoira  is  designated 
to  provide  official  inspection  services  in 
the  geographic  area  specified  in  the 
February  1. 1994.  Federal  Register. 

Ol'flcial  services  may  In?  obtained  by 
i:nntacting  Jamestown  at  701-2.'i2-1290 

AUTHOHfTV;  Pub  L.  94-582.  90  Stat  28R7. 
0.S  ai  i«':ided  (7  U  S.C.  71  Ff  .i;^  I 

DoU-d:  June  21. 1994 
Neil  E.  Porter 

Ihrcctcr.  Compliance  Division 
fFR  Do.-;.  94-15571  Filed  6-W>-i»-;;  H.4">  anvj 

6JLUNG  CCOC  3410-£H.f 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportijnity  To  Request 
Adirlnistrative  Review 

AGENCY:  International  Trade 
Administration/Import  Admimstratiod 
Commerce 

ACTION:  Notice  of  Opport.mity  lb 
Request  Administrative  Review  of 
Antidumping  or  Countei vailing  Dutv 
Order.  Finding,  or  Suspended 
Investigation. 

Background 

Each  year  during  ihe  anniversary 
month  of  the  publication  of  an 
antidumping  or  counlervaiUng  duty 
order,  finding,  or  suspension  of 
investigation,  an  interestpd  partv.  as 
defined  iirsection  771(9)  of  thi-  Tariff 
Act  of  1930.  as  amended,  may  request, 
in  accordance  with  §  353.22  or  §  355  22 
of  the  Commerce  Regulations  (19  CFR 
353.22/355.22  (1993)).  that  the 
Department  of  Commerce  (the 
Department)  conduct  an  administrative 
review  of  that  antidum.ping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation 

Opportunity  To  Request  a  Review 

Not  later  than  July  31.  1994. 
ir.terested  parties  may  request 
administrative  review  of  the  following 
D.tiers.  findings,  or  suspended 
investigations,  with  anniversary  date^  in 
July  for  the  following  periods: 
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Antidumping  duty  proceedings: 

Armenia  Solid  Urei,  (A-83 1-801)  

Azertatjan:  Solid  Urea.  (A-832-601) ... 

Belarus-Battic:  Solid  Urea,  (A-822-«01)  

Bfazil:  Industrial  NitTocellutose,  (A-351-804) 
Brazil:  Silicon  Metal  (A-35 1-806)  


Estonia-Baltic:  Soli( 
Georgia:  Solid  Ure 
Germany:  Industrial] 
Germany:  Solid  Ure 
Iran:  Certain  In-Sh 


Kyrgzstart  Solid  Ur^ 
Latvia-Baltic:  Solid  i 
Lithuania:  Solid  Ure 
Moldova:  Solid  Ure^ 
Romania:  Solid  Ure| 
Russia:  Solid  Urea, 


Urea,  (A-447-801)  ...„ 

(A-833-801) 

1  Nitrocellulose,  (A-428-803)  „ 

(A^28-605) : _. 

Pistachios,  (A-507-502) 

Japan:  Professtonal  Electric  Cutting  Toote,  (A-588-823)  ; 

Japan:  Industrial  Nrtocellulose,  (A-588-815) 

Japan:  Malleable  C$st-lron  Pipe  Fittings,  (A-588-605)  

Japan:  High  Power  Microwave  Amplifiers  and  Components  Thereof,  (A-588-005)  .... 

Japan:  Fabric  Expanded  Neopfene  Laminate,  (A-588-404)  

Japan:  Synttietic  Methionine,  (A-588-041)  „ ^.... 

Kazakhstan:  Solid  Urea,  (A-834-801) 

4a,  (A-835-^01 ) „ 

l»rea,  (A-449-801 )  , 

(A-t51-801)  „ .„ 

(A-84 1  -801 )  

(A-485-601)  „.;.„ 

(A-821-801) 

Tajikistan:  Solid  Ureja,  (A-842-801)  

Thailand:  Cartx)n  Sljeel  Butt-WeW  Pipe  Fittings,  (A-549-807)  „ 

The  People's  Republic  of  China:  Carbon  Steel  Butt-WeW  Pipe  Fittings,  (A-570-814) 

The  People's  Repuqtic  of  China:  Industrial  Nitrocellutose.  (A-570-802)  

The  RepoMc  of  Korea:  Industrial  Nitrocellutose,  (A-580-805) 

The  United  Kingdonfc  Industrial  Nitrocellutose.  (A-4 12-603) 

Turi<menistan:  SoW  Urea.  (A-843-801) , „. 

Ukraine:  Solid  Urea,  {A-823-801 )  .-_ 

Uzbekistan:  Solid  Utea.  (A-844-801) 

Suspension  Agreements^ 

Brazil:  Certain  Forged  Steel  Crankshafts,  (C-351-609)  

CountervaiHng  Duty  Proceedings: 

Canada:  Certain  Sofwood  Lumber  Products,  (C-122-ei6)  

European  Economiq  Comnnjnity:  Sugar  (C-408-046)  

Uruguay:  Leatt)ef  \A^ring  Apparel.  (C-355-001)  _ 


In  accordance  with 
355.22(a)  of  the 
an  interested  party 
writing  that  the 
administrative  review 
reviews,  the  interest©  1 
specify  for  which  ind 
,  or  resellers  covered 
finding  or  order  it  is 
review,  and  the 
state  why  the  person 
Secretary  to  review 
producers  or  resellers 
party  intends  for  the 
sales  of  merchandise 
producer  if  that  prod 
merchandise  from 
which  was  produced 
country  or  origin,  anc 
orgin  is  subject  to  a 
the  interested  party 
specificially  which 
which  countries  of 
reseller  the  request  is 

Seven  copies  of  the 
submitted  to  the 
Import  Administration 
Trade  Administration 
U.S.  Department  of  Commerce, 


Period 


7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
01/04/93-06/30/94 
7/01/93-O6/30/94 
7/01/93-06/30/94 
7/01/93-O6/30«4 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-O6/3O/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 
7/01/93-06/30/94 

01/01/93-12/31/93 

04/01/93-03/31/94 
01/01/93-12/31/93 
01/01/93-12/31/93 


§§  353.22(a)  and 
regulations, 
request  in 
conduct  an 
.  For  antidumping 
party  must 
vidual  producers 
an  antidumping 
ifequesting  a 

party  must 
desires  the 
particular 
If  the  interested 
'.  lecretary  to  review 
)y  a  reseller  (or  a 
4cer  also  resells 
suppliers) 
n  more  than  one 
each  country  of 
parate  order,  then 
niust  state 
re^ller(s)  and 
n  for  each 
intended  to  cover, 
request  should  be 
Secretary  for 
,  International 
Room  B-099, 


Comr  lerce 

miy 
Secretary 


ih' 


reque  sting 


those 


otier 


org! 


Assi!  tant 


Washington,  D.C.  20230.  The 
Etepartment  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping  Comphance,  Attention: 
John  Kugelman,  in  room  3065  of  the 
main  Commerce  Building.  Further,  in 
accordance  with  §  353.31(g)  or 
§  355.31(g)  of  the  Commerce 
Regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  pubhsh  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  July  31, 1994. 

If  the  Department  does  not  receive,  by 
July  31, 1994,  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  coimtervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antiduiriping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidiunping  or  countervailing  duties 


required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse,    •, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  June  23,  1994. 
Holly  A.  Kuga, 

Acting,  Deputy  Assistant  Secretary  for 

Compliance. 

|FR  Doc.  94-16086  Filed  6-30-94;  8:45  am) 

WLUNG  CODE  351(M>S-M 

[A-475-8t.1] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Grain- 
Oriented  Electrical  Steel  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  L.  Katt  or  Lori  Way,  Office  of 
Antidumping  Investigations,  Import 


Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0498  and  482- 
0656,  respectively. 

Final  Determination 

The  Deprjtment  of  Commerce  (the 
Department)  determines  that  grain- 
oriented  electrical  steel  (GOES)  from 
Italy  is  being,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value, 
as  provided  in  section  735  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  the  preliminary 
determination  and  postponement  of  the 
final  determination  on  February  2,  1994 
(59  FR  5991,  February  9.  1994),  the 
following  events  have  occurred: 

We  conducted  verification  of  the 
respondents'  (ILVA  S.p.A.  and  Acciai 
Speciali  Temi,  S.r.l.  (collectively  Terni)) 
sales  and  cost  questionnaire  responses 
in  Italy  and  the  United  States  in  May 
1994. 

Temi  and  the  petitioners  in  this 
investigation  (Allegheny  Ludlum  Corp., 
Armco,  Inc.,  The  United  Steelworkers  of 
America,  Butler  Armco  Independent 
Union  and  Zanesville  Armco 
Independent  Union)  submitted  case 
briefs  on  Jime  10,  1994,  and  rebuttal 
briefs  on  June  15,  1994.  No  pubUc 
hearing  was  requested. 

On  June  20, 1994,  a  meeting  took 
place  where  representatives  from  the 
Italian  government  expressed  their 
concerns  regarding  our  findings  at 
verification. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  grain-oriented  silicon 
electrical  steel,  which  is  a  flat-rolled 
alloy  steel  product  containing  by  weight 
at  least  0.6  percent  of  silicon,  not  more 
than  0.08  percent  of  carbon,  not  more 
than  1.0  percent  of  aluminum,  and  no 
other  element  in  an  amount  that  would 
give  the  steel  the  characteristics  of 
another  alley  steel,  of  a  thickness  of  no 
more  than  0.56  millimeters,  in  coils  of 
any  width,  or  in  straight  lengths  which 
are  of  a  width  measuring  at  least  1 0 
times  the  thickness,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  niunbers  7225.10.0030, 
7226.10.1030,  7226.10.5015  and 
7226.10.5065.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
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AdministratiMi,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0498  and  482- 
0656,  respectively. 

Final  Determination 

The  Department  of  Commerce  (the 
Department)  determines  that  grain- 
oriented  electrical  steel  (GOES)  from 
Italy  is  being,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value, 
as  provided  in  section  735  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  the  preliminary 
determination  and  postponement  of  the 
final  determination  on  February  2,  1994 
(59  FR  5991,  February  9.  1994),  the 
following  events  have  occurred: 

We  conducted  verification  of  the 
respondents'  (ILVA  S.p.A.  and  Acciai 
Speciali  Temi,  S.r.l.  (collectively  Terni)) 
sales  and  cost  questionnaire  responses 
in  Italy  and  the  United  States  in  May 
1994. 

Temi  and  the  petitioners  in  this 
investigation  (Allegheny  Ludlum  Corp., 
Armco,  Inc.,  The  United  Steelworkers  of 
America,  Butler  Armco  Independent 
Union  and  Zanesville  Armco 
Independent  Union)  submitted  case 
briefs  on  Jime  10,  1994,  and  rebuttal 
briefs  on  June  15,  1994.  No  public 
hearing  was  requested. 

On  June  20, 1994,  a  meeting  took 
place  where  representatives  from  the 
Italian  government  expressed  their 
concerns  regarding  our  findings  at 
verification. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  grain-oriented  silicon 
electrical  steel,  which  is  a  flat-rolled 
alloy  steel  product  containing  by  weight 
at  least  0.6  percent  of  silicon,  not  more 
than  0.08  percent  of  carbon,  not  more 
than  1.0  percent  of  aluminum,  and  no 
other  element  in  an  amount  that  would 
give  the  steel  the  characteristics  of 
another  alley  steel,  of  a  thickness  of  no 
more  than  0.56  millimeters,  in  coils  of 
any  width,  or  in  straight  lengths  which 
are  of  a  width  measuring  at  least  10 
times  the  thickness,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  numbers  7225.10.0030, 
7226.10.1030.  7226.10.5015  and 
7226.10.5065.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 


written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
March  1,  1993,  thrt)ugh  August  31, 
1993. 

Such  or  Similar  Comparisons 

We  have  determined  that  the 
merchandise  subject  to  this 
.    investigation  constitutes  a  single 
.category  of  such  or  similar  merchandise 

Best  Information  Available  (BIA) 

We  were  unable  to  verify  Temi's 
submitted  cost  of  production  (COP)  and 
constructed  value  (CV)  information 
because  the  company  did  not  provide 
adequate  source  documentation  at 
verification  to  substantiate  the  accuracy 
and  completeness  of  its  submitted  costs. 
Section  776(b)  of  the  Act  provides  that 
if  the  Department  is  unable  to  verify, 
within  the  time  specified,  the  accuracy 
and  completeness  of  the  factual 
information  submitted,  it  shall  use  BIA 
as  the  basis  for  its  determination. 
Consequently,  we  have  based  this 
determination  on  BL\.  For  a  detailed 
discussion  of  the  problems  encountered 
in  attempting  to  verily  Temi's  cost 
information,  see  our  response  to 
Comment  One" under  the  "Interested 
Party  Comments"  section  of  this  notice. 

In  determining  what  rate  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  may  assign  lower  rates  for 
those  respondents  who  cooperated  in  an 
investigation  and  rates  based  on  more 
adverse  assumptions  for  those 
respondents  found  to  be  uncooperative 
in  an  investigation  (See,  Final 
Determination  of  Sales  At  Less  Than 
Fair  Value:  Certain  Hot-Rolled  and 
Cold-Rolled  Carbon  Steel  Flat  Products 
and  Certain  Cut-to-Length  Steel  Plate 
from  Belgium,  58  FR  37082,  July  9, 
1993). 

As  detailed  in  the  DOC  position  to 
Comment  One  below,  we  consider  Temi 
to  have  been  cooperative.  When  a 
company  cooperates  with  our  requests 
for  information  but  fails  to  provide  that 
information  in  a  timely  manner  or  in  the 
form  required,  it  is  the  Department's 
practice  to  use  as  BIA  the  higher  of:  1) 
the  average  of  margins  in  the  petition; 
or  2)  the  calculated  margin  for  another 
firm  for  the  same  class  or  kind  of 
merchandise  from  the  same  country. 
Since  there  was  only  one  less  than  fair 
value  margin  alleged  in  the  petition  and 
there  was  no  other  respondent  in  this 
case,  we  have  apphed,  as  BIA,  the  single 
rate  alleged  in  the  petition. 


Fair  Value  Comparisons 

To  determine  whether  sales  of  subjec;! 
merchandise  from  Italy  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  United  States  price  (USP) 
to  foreign  market  value  (FMV).  USP  and 
FMV  were  based  on  information 
contained  in  the  petition,  as  fully 
described  in  the  notice  of  initiation  of 
this  investigation  (58  FR  49017, 
September  21, 1993): 

Interested  Party  Comments 

Comment  1:  Temi  argues  that  the 
Department  should  amend  its  cost 
verification  report  to  "correct  and 
clarify  numerous  misstatements  and 
fundamental  inaccuracies  contained 
therein."  Temi  asserts  that  the  cost 
verification  report  incorrectly  casts  the 
company's  actions  at  verification  as 
uncooperative.  Temi  further  asserts  that 
its  conduct  at  the  cost  verification  and 
throughout  this  investigation  has  been 
cooperative  for  the  following  reasons: 
(1)  Temi  provided  complete  and  timely 
responses  to  the  Department's  requests 
for  information;  (2)  Temi  completed  two 
successful  sales  verifications 
immediately  following  the  cost 
verification;  and  (3)  the  cost  verification 
was  conducted  at  an  inopportune  time 
for  Temi. 

Petitioners  argue  that  Temi  has  been 
uncooperative  and  has  significantly 
impeded  this  investigation  by  failing  to 
prepare  for,  or  cooperatively  participate 
in,  the  cost  verification.  Therefore, 
under  the  Department's  two-tiered  BIA 
methodology,  petitioners  assert  that 
Temi  should  be  assigned  the  highest 
margin  alleged  in  the  petition  as  BIA. 

DOC  Position:  We  disagree  with 
Temi's  statement  regarding  the  accuracy 
of  the  cost  verification  report.  At 
verification  we  found  that  Temi:  (a)  was 
unprepared  and  unable  to  provide 
source  docxmients  in  a  timely  manner, 
which  impeded  the  testing  that  was 
performed  and  limited  the  amount  of 
testing  which  could  be  completed,  (b) 
did  not  prepare  a  reconciliation  between 
cost  and  financial  systems  or  provide  an 
explanation  of  these  systems,  (c)  was 
unable  to  support  that  all  necessary 
variances  were  reported,  (d)  provided 
differing  labor  amounts  in  the  general 
(or  financial)  accounting  system  and  the 
cost  (or  the  analytical)  system  and  the 
cost  of  goods  sold  calculation  prepared 
at  verification,  and  was  unable  to 
reconcile  these  discrepancies,  (e)  did 
not  provide  audited  financial 
statements,  and  did  not  reconcile 
information  to  its  unaudited  statements, 
and  (0  caused  delays  in  other  areas 
which  did  not  allow  the  reported 
amounts  for  general  &  administrative 
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the  petition  to  adequately  cover  the  sale 
of  all  products  sold  by  Temi  in  the 
United  States.  Specifically,  the  CV 
specified  in  the  petition  covers  a  single 
product  which  differs  in  physical 
characteristics  from  certain  of  Temi's 
U.S.  sales.  Additionally,  the  petition 
does  not  provide  adequate  cost 
information  on  which  to  base  difference 
in  merchandise  adjustments.  Under 
such  circumstances,  the  use  of  verified 
U.S.  sales  data  is  inappropriate. 

The  rejection  of  a  respondent's 
questionnaire  re.-^ponses  in  toto  and  use 
of  BIA  is  appropriate  and  consistent 
with  past  practice  in  instances  where  n 
respondent  has  failed  to  provide 
verifiable  COP  information.  (See  e.g.. 
Final  Determination  of  Sales  At  Less 
Than  Fair  Value:  Certain  Forged 
Stainless  Steel  Flanges  from  Taiwan.  58 
FR  68859.  December  29, 1993):  and 
Final  Determination  of  Sales  At  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Lead  &■  Bismuth  Cart)on  Steel  Products 
from  France.  58  FR  6203.  January  27. 
1993.) 

Moreover,  if  the  Department  were  to 
accept  verified  sales  information  when 
a  respondent's  cost  information  (a 
substantial  part  of  the  response)  does 
not  verify,  respondents  would  be  in  a 
position  to  manipulate  margin 
calculations  by  permitting  the 
Department  to  verify  only  that 
information  which  the  respondent 
wishes  the  Department  to  use  in  it.s 
margin  calculation.  Therefore,  as 
described  in  the  "Best  Information 
Available  "  section  above,  we  have  based 
Terni's  margin  for  the  final 
detemiination  on  BIA.  As  permitted  by 
Section  776(b)  of  the  Act,  the 
Department  is  using,  as  BIA, 
information  contained  in  the  petition. 
Temi's  four  comments  pertaining  to 
certain  errors  in  the  petition  hold  no 
merit.  The  first  comment  alleging  a 
mathematical  error  in  petitioner's 
calculation  of  the  cost  of  production  is 
incorrect.  Stage  by  stage  yield  factors  are 
missing  from  petitioner's  worksheet  but 
have  obviously  been  included  in  their 
analysis.  Petitioners  have  recognized  the 
importance  of  yields  by  listing  at  the 
bottom  of  the  worksheet  the  overall 
yield  for  each  product.  This  yield  factor, 
however,  is  an  average  yield  factor  for 
all  stages  of  the  production  process  and. 
therefore  cannot  be  used  e,xclusively  for 
purposes  of  recalculating  costs  on  a 
stage  by  stage  basis.  The  remaining  three 
comments  concern  methodologies  used 
by  the  petitioners  in  the  calculation  of 
the  yield  rate  and  depreciation  and  the 
reliance  upon  petitioner's  costs  as  a 
proxy  for  Temi's  costs.  The  Department 
determined  that  these  methodologies 
were  appropriate  for  purposes  of 


initiation  and  continues  to  find  them 
reasonable  for  purposes  of  calculating 
CV.  Conseqi;ently,  these  methodologies 
are  appropriate  for  u.se  as  BIA. 

Other  Comments 

Temi  made  additional  comments  on 
various  charges  and  adjustments 
contained  in  its  home  market  and  U.S 
sales  listings.  However,  since  we  are 
basing  our  final  determination  on  BIA. 
those  comments  are  now  moot. 
Accordingly,  no  response  on  behalf  of 
the  Department  is  required. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  7.T.')(t;)(4) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Italy  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Serv^ice  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  dumping 
margins,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  margins  are  as 
follows: 


Manufacturer/producer/exportet 

Margin  per- 
centage 

All  Companies  

60.79 

International  Trade  Commission  (LTCI 
Notification 

In  accordance  with  section  735(d)  of 
the  ActT  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  now 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry  within  45 
days.  If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist  with  respect  to  the  subject 
merchandise,  the  proceeding  will  be 
terminated  and  all  securities  posted  will 
be  refunded  or  cancelled.  If  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  asse.ss  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  from  Italy  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notice  to  Interested  Parties 

This  notice  also  serves  as  the  oiily 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility,  pursuant  to  19  CFR 
353.34(d).  concerning  the  retum  or 


destruction  of  proprietary  information 
disclosed  under  APO.  Failure  to  comply 
is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR 
353.20(a)(4). 

Dated:  June  24, 1994. 

Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
Administration. 

jFR  Doc.  94-16085  Filed  6-30-94;  8:45  am] 
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Intent  To  Revoke  Antidumping  Duty 
Orders  And  Findings 

AGENCY:  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 

ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Orders  and 
Findings. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  orders  and 
findings  listed  below.  Domestic 
interested  parties  who  object  to  these 
revocations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  July  1994. 

EFFECTIVE  DATE:  July  1. 1994. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  the  following 
antidumping  duty  orders  and  findings 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Duty  Proceeding 

Armenia 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 
831-801 
Contact:  Thomas  Barlow  at  (202)  482-5256 
Azerbaijan 

Solid  Urea,  52  FR  26366.  July  14, 1987,  A- 
832-801 
Contact;  Thomas  Barlow  at  (202)  482-5256 
Belarus 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 
822-801 
ConUct:  Thomas  Barlow  at  (202)  482-5256 
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destruction  of  proprietary  information 
disclosed  under  APO.  Failure  to  comply 
is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR 
353.20(a)(4). 

Dated:  June  24, 1994. 

Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
Administratior. 

|FR  Doc.  94-16085  Filed  6-30-94;  8:45  am) 
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Intent  To  Revoke  Antidumping  Duty 
Orders  And  Findings 

AGENCY:  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 

ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Orders  and 
Findings. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  pubUc  of  its  intent  to 
revoke  the  antidumping  duty  orders  and 
findings  listed  below.  Domestic 
interested  parties  who  object  to  these 
revocations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  July  1994. 

EFFECTIVE  DATE:  July  1. 1994. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  the  following 
antidumping  duty  orders  and  findings 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Duty  Proceeding 

Armenia 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 
831-801 
Contact:  Thomas  Barlow  at  (202)  482-5256 
Azerbaijan 

Solid  Urea,  52  FR  26366.  July  14, 1987,  A- 
832-801 
Contact;  Thomas  Barlow  at  (202)  482-5256 
Belarus 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 
822-801 
Contact:  Thomas  Barlow  at  (202)  482-5256 


Georgia 

Solid  Urea.  52  FR  26366,  July  14, 1987,  A- 
833-801 
Contact:  Thomas  Barlow  at  (202)  482-5256 
Iran 

In-Shell  Pistachio  Nuts,  51  FR  25922,  July 
17,  1986,  A-507-502 
Contact:  Valerie  Turoscy  at  (202)  482-0145 
Japan 

Neoprene  Laminate.  50  FR  20466,  July  19, 
1935,  A-588-404 
Contact:  Sally  Hastings  at  (202)  482-4366 
Japan 

Cast  Iron  Pipe  Fittings,  52  FR  25281,  July  6, 
1987,A-588-605 
Contact:  Sheila  Forbes  at  (202)  482-5253 
Kazakhstan 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 
834-801 
Contact:Thomas  Barlow  at  (202)  482-5256 
Kyrgyzstan 

Solid  Urea,  52  FR  26366.  July  14. 1987.  A- 
835-801 
Contact:  Thomas  Barlow  at  (202)  482-5256 
Latvia 

Solid  Urea.  52  FR  26366,  July  14.  1987,  A- 
449-801 
Contact:  Thomas  Barlow  at  (202)  482-5256 
Lithuania 

Solid  Urea.  52  FR  26366,  July  14.  1987,  A- 
451-801 
Contact:  Thomas  Barlow  at  (202)  482-5256 
Moldova 

Solid  Urea,  52  FR  263G6,  July  14, 1987,  A- 
841-801 
Contact:  Thomas  Barlow  at  (202)  482-5256 
Russia 

Solid  Urea,  52  FR  26366.  July  14, 1987,  A- 
821-801 
Contact:  Thomas  Bariow  at  (202)  482-5256 
Tajikistan 

Solid  Urea,  52  FR  26366.  July  14,  1987.  A- 
842-801 
Contact:  Thomas  Barlow  at  (202)  482-5256 
Turkmenistan 

Solid  Urea.  52  FR  26366.  July  14.  1987.  A- 
843-801 
Contact:  Thomas  Barlow  at  (202)  482-5256 
Ukraine 

Solid  Urea.  52  FR  26366,  July  14. 1987,  A- 
823-801 
Contact:  Thomas  Barlow  at  (202)  482-5256 
Uzbekistan 

Solid  Urea,  52  FR  26366,  July  14, 1987,  A- 
844-801 
Contact:  Thomas  Barlow  at  (202)  482-5256 
Japan 

Synthetic  Methfonine,  38  FR  18382,  July  10, 
1973,  A-5'88-041 
Contact:  Dennis  Askey  at  (202)  482-0367. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
wi\h  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  domestic  interested  parties 
do  not  object  to  the  Department's  intent 


to  revoke  pursuant  to  this  notice,  we 
shall  conclude  that  the  antidumping 
duty  orders  and  findings  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation.  However, 
if  interested  parties  do  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administi-ative 
review,  or  domestic  interested  parties 
do  object  to  the  Department's  intent  to 
revoke  pursuant  to  this  notice,  the 
Department  will  continue  the  duty  order 
or  finding  without  further  not'ce  to  the 
pubUc. 

Opportunity  to  Object 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)  (3),  (4),  (5),  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  by  the  last  day  of  July 
1994.  Any  submission  objecting  to  a 
revocation  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353.2(k)  (3),  (4), 
(5),  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
You  must  also  include  pertinent 
certification(s)  in  accordance  with 
§§  353.31(g)  and  353.31(i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  June  28,  1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  94-16172  Filed  6-30-94,  8:45  am] 
BILUNG  COOE  351(M)S-P 


Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Quota  Cheese 

AGENCY:  International  Trade 

Administration/Import  Administration, 
Commerce. 

ACTION:  Pubhcation  of  Quarterly  Update 
to  Annual  Listing  of  Foreign 
Government  Subsidies  on  .\rticles  of 
Quota  Cheese. 

summary:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared  a 
quarterly  update  to  its  aimual  fist  of 
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foreign  govemmen 
of  quota  cheese.  Wi  t 
current  listing  of 
have  determined  ei 


EFFECTIVE  DATE:  lu 

FOR  FURTHER  INFORf  ATtON 
Patricia  W.  Stroup 
of  CountervaiHng 
International  Trade 
U.S.  Department  o 
Washington.  DC  20^30 
482-2786. 


subsidies  on  articles 
are  publishing  the 
tHose  subsidies  that  \ve 
ist. 
1. 


1994. 

CONTACT: 
)r  Kam  Goff.  Office 
ampHance. 
Administration, 
fjCommerce, 

telephone:  (2021 


SUPPLEMENTARY 
702ta)ofthe 
1979  ("the  T.\.'\ 
Department  of 
Department")  to  dejerm 
consultation  with  t 
Agriculture,  whelh 


INFORMATION:  Section 
Trade  Agreements  Ac:t  of 
I  squires  the 
Coninerce  ("the 
ine,  in 
le  Secretar)'  of 
r  any  foreign 


Country 


Austria  ........ 

Belgium  , 

Canada  

Denmark 

Finland  ....:..., 

France  

Germany  .; 

Greece 

Ireland  

Italy 

Luxembourg 
rjettiertands 
Norway  ..'..... 


Portugal ...... 

Spain  

Switzerland 
U.K  , 


'Defined  in  19  U.S 
^  Defined  in  19  U  S. 


IFK  Ditc..  94-16203  Til  sdt^-lO-M:  8:4S  am] 
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International  Trade 
Commerce 


Export  Trade  Certif  cate  of  Review 


ACTION:  Notice  of  Issuance 
Trade  Certificate  of 
No.  85-3A015. 


'  Depal 


SUMMARY:  The 

has  issued  an  amen 

Certificate  of  Revie\  r 

Fruit  Export  Tradin 

{ "CDFETC").  This  rjoficc  summarizes 
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government"  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c)(1)  of  theTAA. 
and  to  publish  an  annual  list  and 
quarterly  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(h)(2)  of  the 
TA^A)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  quota  cheese.  The  appendix 
to  this  notice  lists  the  countr\',  the 
subsidy  program  or  programs,  and  the 
gross  and  net  amount  of  each  subsidy  on 
which  information  is  currently 
available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 

I        I     Appendix 

Quota  Cheese  Subsidy  Programs 


constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  eii  foreign 
government  subsidy  programs\vhicli 
benefit  articles  of  quota  cheese  to 
submit  such  information  in  writing  to 
the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,'  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
TAA. 

Datod;  June  27.  I«g4 

Susan  G.  Esserman. 

Assistant  Secretary  far  Import 
Administration. 


Program(s) 


Export  ResL-tution  Payments  

European  ComrTXjnity  (EC)  Restitution  Payments 
Expert  Assistance  on  Certain  Types  of  Cheese  ... 

EC  Resbtution  Payments L ,1 , 

Export  Subsidy jL ^i '. : 

EC  Restitution  Payments i....4.u 

EC  Restitution  Payments 
EC  Restitution  Payments 
EC  Restitution  Payments 
EC  Restitution  Payments 
EC  Restitution  Payments 
EC  Restitution  Payments 
indirect  (Milk)  Sutjsid/ 
Consumer  Subsidy 


Total 

EC  Restitution  Payments 
EC  Restitution  Payments 

Deficierwy  Payments  

EC  Restitution  Payments 


Gross ' 

subsidy  (c/ 
lb.) 


226-2 
36.8 
25.1 
50.1 
90.1 
52  3 
58.6 
.0 
45.1 
75.3 
36.8 
33.6 
16.6 
36.8 


53.4 
36.1 
45.0 
151.0 
36.3 


Net  2  sub- 
sidy (c/ib.) 


226^2 
36.8' 
25.1 
-:1 
90.1 
52^3 
58.6 
.0 
45.1 
75.3 
36.8 
33.6 
16.6 
36.8 


53.4 
36.1 
45.0 
151.0 
36.3 


;.  16 


1677(5). 
1677(6). 


Atirrinistration, 


of  an  Export 
Review,  Application 


ment  of  Commerce 
led  Export  Trade 
to  California  Dried 
Company 


the  conduct  for  which  certification  has 
been  granted. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202^82-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  ill  of 
the  Export  Trading  Company  Act  of 
1SB2  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Expo.*! 
Trade  Certificates  of  Review.  The 
regulations  implem.enting  Title  III  are 
found  at  15  CFR  Part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(h). 
which  requires  the  Department  of 


Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a).  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice 
bring.an  action  in  any  appropriate 
district  court  of  the  United  States  to  sef 
aside  the  determination  en  the  grounds 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate: 
CDFETC's  Export  Trade  Certificate  of 
Review  has  been  amended  to  include 
the  following  change: 

The  following  company  has  been 
added  as  a  "Member"  of  the  Certificate: 
"Mariani  Raisin  Co.,  Inc." 


Federal  Register 


P\irsuant  to  Section  304(a)(2)  of  the 
ETC  Act.  15  use  SecUon  4014(a)(2), 
and  15  CFR  325.7.  the  amended 
Certificate  is  effective  from  April  28, 
1994.  the  date  on  which  the  application 
for  an  amendment  was  deemed 
submitted. 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102.  U.S.  Department  of  [ 

Commerce.  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 

Dated:  June  27, 1994. 

W.  Dawn  Busby, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

[PR  Doc.  94-16081  Filed  6-30-94;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

[I.D.062194H) 
Marine  Mammals 

•  AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  {NOAA), 
Commerce. 

ACTION:  Receipt  of  apphcation  for  a 
scientific  research  permit  (P8G}. 


SUMMARY:  Notice  is  hereby  given  that 
the  Naval  Command  Control  and  Ocean 
Surveillance  Center,  (Principal 
Investigators,  Donald  A.  Carder  and  Sam 
H.  Ridgway).  RDT&E  Division  5107, 
49620  Beluga  Road.  Room  200,  San 
Diego,  CA  92152.  has  applied  in  due 
form  for  a  permit  to  take  several  species 
of  large  and  small  cetaceans  and  sea 
turtles  for  purposes  of  scientific 
research. 

DATES:  Written  comments  miist  be 
receivfed  on  or  before  August  1. 1994. . 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  vmtten  request  or  by  appointment 
in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources,  NMFS.  1315  East- West 
Highway,  Room  13130,  Silver  Spring. 
MD  20910  (301)  713-2289; 

Director.  Northeast  Region.  NMFS, 
One  Blackburn  Drive.  Gloucester,  MA 
01930(508)281-9200; 

Director,  Southwest  Region.  NMFS, 
501  West  Ocean  Blvd.,  Suite  4200.  Long 
Beach,  CA  90802-4213  (310)  980-4016; 

Director,  Southeast  Region.  NMFS. 
9721  Executive  Center  Drive.  St. 
Petersburg,  FL  33702  (813)  893-3141; 

Director.  Northwest  Region.  NMFS, 
7600  Sand  Point  Way.  NE..  BIN  C15700. 
Seattle.  WA  98155  (206)  526-6150;  and 
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P\irsuant  to  Section  304(a)(2)  of  the 
ETC  Act.  15  use  SecUon  4014(a)(2), 
and  15  CFR  325.7,  the  amended 
Certificate  is  effective  from  April  28, 
1994,  the  date  on  which  the  apphcation 
for  an  amendment  was  deemed 
submitted. 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  June  27,  1994. 

W.  Dawn  Busby, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

|FR  Doc.  94-16081  Filed  6-30-94;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

p.D.  062194H] 
Marine  Mammals 

•  agency:  National  Marine  Fisheries 
Service  (NMFSi,  National  Oceanic  and 
Atmospheric  Administration  {NOAA), 
Commerce. 

ACTION:  Receipt  of  apphcation  for  a 
scientific  research  permit  (P8G). 


summary:  Notice  is  hereby  given  that 
the  Naval  Command  Control  and  Ocean 
Surveillance  Center,  (Principal 
Investigators,  Donald  A.  Carder  and  Sam 
H.  Ridgway),  RDT&E  Division  5107, 
49620  Beluga  Road,  Room  200,  San 
Diego,  CA  92152,  has  appUed  in  due 
form  for  a  permit  to  take  several  species 
of  large  and  small  cetaceans  and  sea 
turtles  for  purposes  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  or  before  August  1, 1994.  - 
ADDRESSES:  The  apphcation  and  related 
documents  are  available  for  review 
upon  vnitten  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301)  713-2289; 

Director,  Northeast  Region,  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930(508)281-9200; 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90802-4213  (310)  980-4016; 

Director,  Southeast  Region,  NMFS, 
9721  Executive  Center  Drive,  St. 
Petersburg.  FL  33702  (813)  893-3141; 

Director,  Northwest  Region,  NMFS, 
7600  Sand  Point  Way,  NE..  BIN  C15700, 
Seattle,  WA  98155  (206)  526-6150;  and 


Director,  Alaska  Region,  NMFS.  P.O. 
Box  21668,  Juneau,  AK  99802-0070 
(907) 586-7221. 

Written  data  or  views,  or  requests  for 
a  pubhc  hearing  on  this  apphcation 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS, 
1335  East-West  Highway,  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the^  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  a  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
•^Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
emended  (16  U.S.C.  1531  et  seq.),  and 
tlie  Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Species  and  Wildlife  (50  CFR  part  222). 

The  appHcant  proposes  to  harass 
several  species  of  large  whales  and  sea 
turtles,  which  become  accidentally 
entrapped  or  stranded  in  U.S.  waters, 
with  a  low  frequency  (40  Hz)  sound 
source  and  to  monitor  the  physiological 
responses  of  the  animals.  Additionally, 
prior  to  the  audiometric  assessment,  the 
veterinary  staff  will  first  assess  the 
condition  of  each  animals)  and  provide 
health  care  for  those  animals  who  are  ill 
or  injured  in  order  to  improve  their 
probability  of  survival  following  release 
from  stranding  or  entrapment.  The 
applicant  is  studying  the  auditory 
capabilities  of  cetaceans  and  sea  timles 
and  wrishes  to  obtain  audiometric  data 
including  the  effects  of  age,  ilhiess  and 
other  factors  on  hearing,  that  may  be 
used  in  assessing  the  potential  impact  of 
noise  pollution  on  these  species.  The 
study  period  will  be  from  September 
1994  to  September  1999,  and  the  sample 
size  would  be  a  maximum  of  fifteen  of 
any  one  species  of  cetacean  and  sea 
turtle. 

Dated:  June  23, 1994. 
Ann  D.  Terbush, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
IFR  Doc.  94-16020  Filed  &-30-94;  8:45  ami 
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COMMnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

■  AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Bhnd  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  senices  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have. other  severe  disabihties. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE;  August  1,  1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Bhnd  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  pubhshed  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  comphance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  senices  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  vdll  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplisn 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 
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Conunents  on  this  certification  are 
invited.  Commenten  should  identify  the 
statement(s)  underlyiiig  the  certiScation 
on  which  they  are  prqviding  additional 
information.  | 

The  following  comx  aodities  and 
service*  have  been  pn  >posed  for 
addition  to  Procuremc  mt  List  for 
production  by  the  noi  profit  agencies 
listed: 

Coininodities 

Clam  Clip 

751(M)0-NIB-0078  (llarge  Dispenser) 
7510-O0-NIB-0079  (Large  Refill) 
7510-OO-NIB-0080  (Small  Dispenser) 
7510-OO-NIB-O081  (gmall  Refill) 
NPA:  San  Antonio  Lighthouse.  San 
Antonio,  Texas. 

Services 

Food  Ser\'ice  Attenda  it.  Naval  Air 
Station  Galley,  Builpixig  201,  New 
Brunswick,  Maine,  NPA:  Pathways 
Inc..  Auburn,  Maine . 
Grounds  hdaintenance ,  District  Ranger 
Office  Building  &  VVahweap  Housing 
Units,  Glen  Canyon  JsiaUonal 
Recreation  Area,  Pa|  |e,  Arizona,  NPA: 
Lake  Powell  Institui  ?,  Inc.  Page, 
Arizona. 
Grounds  Maintenance,  U.S.  Army 
Reserve  Center,  San  Jose,  California, 
NPA:  Social  Vocational  Ser\'ices, 
Torrance,  California 
Janitorial/Custodial,  N  Hilary  Traffic 
Management  Command,  1312th 
Medium  Port  Con  mand,  Compton. 
California,  NPA;  I  larbor  Foundation 
for  the  Retarded,  1  larbor  City, 
California. 
Janitorial/Custodial,  Naval  Air  Station, 
Building  2739,  W  lidbey  Island, 
Washington,  NPA  New  Leaf,  Inc., 
Oak  .Hartjor,  Wash  ington. 
Janitorial/Grounds  Ma  intenance,  U.S. 
Army  Reserve  Cer  ter.  Mt.  View, 
California.  NPA:  Social  Vocational 
Services,  Torrance,  California. 
Storage,  Repackaging  (nd  Distribution 
of  Lighting  Supplies,  Defense  General 
Supply  Center,  Richmond,  Virginia. 
NPA:  Arizona  Indus  Ties  for  the  Blind, 
Phoenix.  Arizona,  b  dustries  of  the 
Blind,  Inc.,  Greensboro,  North 
Carolina. 
Beverly  L.  Mflkman, 
Executiw  Director. 
|FR  Doc.  94-16048  Filed 
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Procurement  List  Adc  Ition 


Purchase  From 
or  Severely 


AGENCY:  Committee  fo: 
People  Who  Are  Blind 
Disabled. 

ACnOM:  Addition  to  th^  Procurement 
List. 


IMI 


summary:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  25,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
22,  1994,  the  Committee  for  Purchase 
From  People  Who  Are  Bhnd  or  Severely 
Disabled  published  notice  (59  F.R. 
19164)  of  proposed  addition  to  the 
Procurement  List. 

Comments  were  received  from  the 
current  contractor  for  this  service.  The 
contractor  alleged  that  loss  of  the 
contract  would  have  a  devastating 
impact  on  the  company  by  removing  a 
substantial  part  of  its  sales.  The 
contractor  claimed  that  it  is  currently  a 
year  and  a  half  into  a  contract  for  this 
service  which,  if  all  options  are 
exercised,  will  last  three  years.  The 
contractor  asked  the  Committee  not  to 
take  its  contract  at  this  point  and  to  take 
it  only  through  winning  a  competition 
against  the  company. 

The  percentage  of  the  contractor's 
sales  which  this  service  represents  and 
the  fact  that  the  contractor  has  only 
performed  the  service  for  18  months  led 
the  Committee  to  conclude  that  the 
addition  of  the  service  will  not  have  a 
severe  adverse  impact  on  the  contractor. 
The  addition  of  the  service  to  the 
Procurement  List  will  not  aHiect  the 
contractor's  current  contract  However, 
the  Committee  has  been  informed  by  the 
contracting  activity  that  the  contract 
does  not  have  option  provisions 
allowing  it  to  be  extended  for  a  total 
period  of  three  years,  so  the  contract 
will  expire  at  the  end  of  the  current 
contract  period  regardless  of  whether  or 
not  the  Committee  adds  the  service  to 
the  Procurement  List. 

The  purpose  of  the  Committee's 
program  is  to  create  employment  for 
people  with  severe  disabilities  by 
requiring  Government  agencies  to  go  to 
nonprofit  agencies  employing  these 
people  when  they  purchase  certain 
commodities  and  services.  Once  these 
items  are  added  to  the  Procurement  List, 
the  commenting  contractor  and  others 
are  not  able  to  compete  against  the 
nonprofit  agencies.  There  is  no 
requirement  that  the  nonprofit  agency 
win  a  competition  against  the  current 
contractor  before  a  commodity  or 
service  can  be  added  to  the  Procurement 
List. 


After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  service  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  ether  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government 

' .  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  {41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Janitorial/Custodial,  Federal  Building, 

100  Bluestone  Road,  Mount  Hope, 

West  Virginia. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Execu  tive  Director. 

(PR  Doc.  94-16047  Filed  6-30-94;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notificatiofl  of  Request  for  Approval  of 
a  Collection  of  Information — Labeling 
of  Charcoal 

agency:  Consumer  Product  Safety 

Commission. 

ACTJON:  Notice. 

summary:  In  accordance  with  provisions 
of  the  Paperwork  Reduction  Act  (44       i 
U.S.C.  chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval, 
through  December  31, 1994,  of  a 
collection  of  information  in  the  form  of 
a  study  to  determine  the  effectiveness  of 


labels  to  communicate  hazards  of 
carbon  monoxide  poisoning  associated 
with  burning  charcoal  indoors. 

A  regulation  codified  at  16  CFR 
1500.14(b)(6)  requires  labeling  of  bags  of 
charcoal  intended  for  household  use  to 
warn  that  burning  charcoal  produces 
toxic  fumes  and  should  not  be  used 
indoors  without  proper  ventilation.  The 
Commission  has  received  reports  of  137 
incidents  during  the  years  1986  through 
1993  in  which  persons  suffered  carbon 
monoxide  poisoning  after  burning 
charcoal  inside  a  house,  tent,  van,  or 
other  enclosed  area.  In  92  cases,  the 
poisoning  victim  died.  In  many  cases, 
reports  of  the  incidents  indicated  that 
the  poisoning  victims  did  not  speak 
English, 

In  1992,  the  Commission  granted  a 
petition  which  requested  amendment  of 
the  charcoal  labeUng  regulation.  The 
petition  sought  the  addition  to  the 
required  label  of  an  explicit  statement 
that  burning  charcoal  produces  carbon 
monoxide,  and  that  carbon  monoxide 
has  no  odor.  At  the  time  the 
Commission  granted  this  petition,  the 
agency  also  decided  to  propose  revision 
of  that  portion  of  the  regulation  which 
requires  a  labeling  statement  concerning 
the  indoor  use  of  charcoal. 

In  conjunction  with  the  rulemaking 
proceeding  to  amend  the  labeling 
regulation  for  bags  of  charcoal,  the 
Commission  proposes  to  study  the 
effectiveness  of  a  label  incorporating  a 
pictogram  to  commimicate  the  risk  of 
carbon  monoxide  poisoning  associated 
with  burning  charcoal  indoors.  About 
50  persons  who  do  not  read  English  will 
be  asked  to  view  a  pictogram  intended 
to  depict  hazards  of  burning  charcoal 
indoors  and  to  describe  the  message,  if 
any,  communicated  by  the  pictogram. 

■The  Commission  will  use  the  results 
of  this  study  to  determine  if  the  addition 
of  a  pictogram  or  symbol  to  the  label 
currently  required  for  bags  of  charcoal 
would  improve  the  label's  usefulness  to 
persons  who  do  not  read  English. 

Additional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207 

Title  of  information  collection: 
Collection  of  Information  to  Test 
Pictograms  to  Warn  of  the  Hazard  of 
Burning  Charcoal  in  Homes,  Tents,  and 
Vehicles. 

Type  of  request:  New  collection. 

Frequency  of  collection:  One-time  for 
each  respondent. 

General  description  of  respondents: 
Persons  who  do  not  read  English. 


labels  to  communicate  hazards  of 
carbon  monoxide  poisoning  associated 
with  burning  charcoal  indoors. 

A  regulation  codified  at  16  CFR 
1500.14(b)(6)  requires  labeling  of  bags  of 
charcoal  intended  for  household  use  to 
warn  that  burning  charcoal  produces 
toxic  fumes  and  should  not  be  used 
indoors  without  proper  ventilation.  The 
Commission  has  received  reports  of  137 
incidents  during  the  years  1986  through 
1993  in  which  persons  suffered  carbon 
monoxide  poisoning  after  burning 
charcoal  inside  a  house,  tent,  van,  or 
other  enclosed  area.  In  92  cases,  the 
poisoning  victim  died.  In  many  cases, 
reports  of  the  incidents  indicated  that 
the  poisoning  victims  did  not  spueak 
English. 

In  1992,  the  Commission  granted  a 
petition  which  requested  amendment  of 
the  charcoal  labeling  regulation.  The 
petition  sought  the  addition  to  the 
required  label  of  an  explicit  statement 
that  biuning  charcoal  produces  carbon 
monoxide,  and  that  carbon  mono.xide 
has  no  odor.  At  the  time  the 
Conunission  granted  this  petition,  the 
'  agency  also  decided  to  propose  revision 
of  that  portion  of  the  regulation  which 
requires  a  labeling  statement  concerning 
the  indoor  use  of  charcoal. 

In  conjunction  with  the  rulemaking 
proceeding  to  amend  the  labeling 
regulation  for  bags  of  charcoal,  the 
Commission  proposes  to  study  the 
effectiveness  of  a  label  incorporating  a 
pictogram  to  commimicate  the  risk  of 
carbon  monoxide  poisoning  associated 
with  burning  charcoal  indoors.  About 
50  persons  who  do  not  read  English  will 
be  asked  to  view  a  pictogram  intended 
to  depict  hazards  of  burning  charcoal 
indoors  and  to  describe  the  message,  if 
any,  communicated  by  the  pictogram. 
The  Commission  will  use  the  results 
of  this  study  to  determine  if  the  addition 
of  a  pictogram  or  symbol  to  the  label 
currently  required  for  bags  of  charcoal 
would  improve  the  label's  usefulness  to 
persons  who  do  not  read  English. 

Additional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207 

Title  of  information  collection: 
Collection  of  Information  to  Test 
Pictograms  to  Warn  of  the  Hazard  of 
Burning  Charcoal  in  Homes,  Tents,  and 
Vehicles. 

Type  of  request:  New  collection. 

Frequency  of  collection:  One-time  for 
each  respondent. 

General  description  of  respondents: 
Persons  who  do  not  read  English. 
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Estimated  number  of  respondents:  50 
to  100. 

Estimated  average  number  of  hours 
per  respondent:  0.05.* 

Estimated  number  of  hours  for  all 
respondents:  7.5  to  15. 

Comments:  Comments  on  the  request 
for  approval  of  this  collection  of 
information  should  be  addressed  to 
Donald  Arbuckle,  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  tmd  Budget, 
Washington,  DC  20503;  telephone:  (202) 
395-7340.  Copies  are  available  from 
Francine  Shacter,  Office  of  Planning  and 
Evaluation,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone:  (301)  504-0416. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  appUcable. 

Dated;  June  27, 1994. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

[PR  Doc.  94-15988  Filed  6-30-94;  8:45  am) 

BiLUNG  CODE  6355-01^ 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Membership  of  the  Defense  Logistics 
Agency  Performance  Review  Board 
(PRB) 

AGENCY:  Defense  Logistics  Agency, 
DOD. 

ACTION:  Notice  of  membership  of  the 
DLA  PRBs. 


SUMMARY:  This  notice  announces  the       ' 
appointment  of  the  members  of  the 
PRBs  of  the  Defense  Logistics  Agency. 
The  publication  of  the  PRB  is  required 
by  5  U.S.C.  4314(c)(4). 

The  PRB  provides  fair  and  impartial 
review  of  Senior  Executive  Service 
performance  appraisals  and  makes 
recommendations  regarding 
performance  and  performance  awards  to 
the  Directors,  Defense  Logistics  Agency. 
EFFECTIVE  DATE:  July  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  M.  Miller,  Assistant 
Executive  Director,  Workforce 
Effectiveness  and  Development  Group, 
Human  Resources,  Defense  Logistics 
Agency,  Department  of  Defense, 
Cameron  Station,  Alexandria,  VA,  (703) 
274-6049  or  274-6039. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  are  the  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  PRBs.  They  will 
serve  a  1-year  renewable  term,  effective 
upon  publication  of  this  notice. 


Initial  PRB 

— A.  C.  Ressler,  Executive  Director, 

Human  Resources 
—Marilyn  Bamett,  Executive  Director, 

Acquisition 
— Roger  Roy,  Deputy  Executive  Director, 

Distribution 

2nd  Level  Review 

—Robert  P.  Scott,  Executive  Director, 

Contract  Management 
— Christine  Gallo,  Executive  Director. 

Strategic  Programming  and 

Contingency  Operations 
—James  J.  Grady,  Deputy  Executive 

Director,  Supply  Management 
A.C.  Ressler, 

Execulive  Director.  (Human  Resources). 
[FR  Doc.  94-16096  Filed  6-30-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  1 , 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington.  fX: 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
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Federal  agenci«s  an  d  the  public  an  early 
opportunity  to  comnent  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  ^xtent  that  public 
participation  in  the  approval  process 

;e  of  the 
n,  violate  State  or 
antially  interfere 
ility  to  perform  its 
The'  Acting 
ation  Resources 
\  publishes  this 


would  defeat  the  pi 
information  collect 
Federal  law,  or  subs 
with  any  agency's  al 
statutory  (^ligation^ 
Director  of  the  Infoi 
Management  Servic 


notice  containing  ptoposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  0MB.  Each 
proposed  informatic  n  collection, 
grouped  by  office,  o  mtains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new.  revision.  Extension,  existing 
or  reinstatement;  (21  Title;  (3)  Frequency 
of  collection;  (4)  Th(  i  affected  public;  (5) 
Reporting  burden;  a:  id/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  abave.  Copies  of  the 
requests  are  availabl  b  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated;  June  27.  1994 
Mary  P.  Liggett. 

Acting  Director.  Infom,  -ition  Resources 
Management  Service. 

Office  of  Postseconc  iry  Education 

Type  of  Review.  Revision. 

Title:  Report  of  Fiiancial  Need  and 
Certification  for  the  Jacob  K.  Javits 
Fellowship  Program] 

Frequency.  Annua  ly. 

Affected  Public:  Ir  dividuals  or 
households;  Non-pn  fit  institutions. 

Reporting  Burden:  Responses:  100; 
Burden  Hours:  500. 

Recordkeeping  Bufden: 
Recordkeepers:  100;  Burden  Hours:  500. 

Abstract:  The  repcrt  is  designed  to 
collect  required  information  from 
institutions  of  highei  education 
regarding  graduate  p)^Icipants  of  the 
Jacob  K.  Javits  Fellowship  Program.  The 
data  collected  is  reqi  ired  in  order  that 
continued  funding  n  ay  be  requested  for 
the  fellows. 

|FR  Doc.  94-16011  Filejl  6-30-94;  8:45  ami 
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National  Assessmer  t  Governing 
Board;  Teteconferer  ce 

AGENCY:  National  As  jessment 
Governing  Board;  Ed  ication. 
ACTION:  Notice  of  Tel  sconference. 


SUMMARY:  This  noUa  i 
schedule  and  proposKl 
forthcoming  teleconf  jrence 
Executive  Committee 
Assessment  Govemii  g 


sets  forth  the 

agenda  of  a 
of  the 
of  the  National 

Board  (NAGB  or 


Board).  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES:  July  12,  1994. 
TIME:  11:00  A_M.  (EJD.T.)  to  compbtion 
of  business. 

LOCATION:  800  North  Capitol  Street. 
NW.,  Suite  825,  Washington.  DC. 
FOR  RiRTHER  INFORMATION  CONTACT: 
Mary  Ann  Wiimer,  Operations  Officer, 
National  Assessment  Governing  Board. 
Suite  825,  800  North  Capitol  Street. 
NW..  Washington,  DC  20002^233. 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  III-C  of  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L.  100-297),  (20  USC  1221e- 
1). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Executive  Committee  of  the 
National  Assessment  Governing  Board 
will  meet  via  teleconference  on  July .12, 
1994  from  11:00  A.M.  until  the 
completion  of  business.  Because  this  is 
a  teleconference  meeting,  facilities  will 
be  provided  so  the  pubUc  will  have 
access  to  the  Committee's  deliberations. 
These  facilities  will  be  provided  in  the 
location  listed  in  the  portion  of  this 
notice  titled  "Location". 

The  Committee  will  convene  at  11:00 
A.M.  Following  roll  call  and 
introductory  remarks,  there  will  be 
discussion  of  the  following  items:  (1) 
review  and  approval  of  the  Agenda  for 
the  August  4-6  NAGB  meeting;  (2) 
review  and  approval  of  the  proposed 
budget  for  fiscal  years  1995  and  1996; 
(3)  a  report  on  the  July  8  meeting  on 
hierarchical  linear  modeling;  and  (4) 
news  on  reauthorization  and  Board 
appointments. 

The  public  is  being  given  less  than 
fifteen  days'  notice  of  this 
teleconference  because  of  problems 
encountered  in  scheduling. 


Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  NW..  Washington,  DC. 
from  8:30  A.M.  to  5:00  P.M. 

Dated:  June  28.  1994. 
RoyTrubf, 

Executive  Director,  National  Assessment  - 
Governing  Board.  ^ 

[PR  Doc.  94-16055  Filed  6-30-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site 
Specific  Advisory  Board,  Idaho 
National  Engineering  Lat>oratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB),  Idaho  National 
Engineering  Laboratory. 

DATES:' Monday,  July  11.  1994:  8:30 
a.m.-5  p.m. 

ADDRESSES:  HoUday  Inn-Westbank.  475 
River  Parkway,  Idaho  Falls.  ID. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Beck,  Public  Participation  Program 
Manager,  Office  of  Public 
Accountability,  EM-5.  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  586-7633. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee 

The  EM  SSAB  provides  input  and 
recommendations  to  the  E>epartment  of 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  future 
use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda 

Monday.  July  11, 1994 

8:00  a.m. — Sign-in  and  Registration 
8:30  a.m. — Facilitator  introduction; 

Housekeeping  items 
8:45  a.m. — General  discussion  on  SSAB 

reference  materials  received/ required; 

Identify  SSAB  Recommendation 

deadlines  from  DOE-ID;  Budget 

Committee  presentation  on  the 

revised  SSAB  Budget 
9:30  a.m.— Break 
9:40  a.m. — Continue  revised  SSAB 

Budget  discussion;  Approve  jjroposed 


SSAB  Budget;  Deliver  proposed 

budget  to  DOE-ro  Ex  Officio 
10:30  a.m.— Break 
10:40  a.m. — Discussion  on  SSAB 

Statement  of  Procedures;  Adopt  SSAB 

Statement  of  Procedures 
11:30  a.m.— Lunch  Break 
12:30  p.m. — "Value  Building"  exercise 
1:30  p.m.— Break 
1:40  p.m. — Continue  "Value  Building" 

exercise;  Develop  "Value  Building" 

point  to  be  discussed  at  the  next 

SSAB  meeting 
2:20  p.m.— Break 
2:30  p.m. — Presentation  on  "Radiation 

Basics"  "Radiation  Basics"  Questions 

and  Answers 
3:20  p.m. — Break  . 
3:30  p.m. — Presentation  on  "Spent 

Nuclear  Fuel";  "Spent  Nuclear  Fuel" 

Questions  and  Answers 
4:30  p.m. — Determine  next  meeting 

date(s)  and  location;  Develop  draft 

agenda  items  for  next  meeting; 
5:00  p.m. — ^Public  Coraent  Session  (5- 

minute  rule) 
6:00  p.m. — Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public^ 
Written  statements  may  be  filed  writh 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Don  Beck's  office 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  Due  to 
programmatic  issues  that  had  to  be 
resolved,  the  Federal  Register  notice  is 
being  published  less  than  fifteen  days 
before  the  date  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Pubhc  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  hoHdays. 

Issued  at  Washington,  DC  on  June  28, 1994. 

Marda  L.  Morris, 

Deputy  Advisory  Committee  Management 
Ofpcer. 

|FR  Doc.  94-16102  Filed  6-30-94;  8:45  am) 
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SSAB  Budget;  Deliver  proposed 

budget  to  DOE-ED  Ex  Officio 
10:30  a.m.— Break 
10:40  a.m. — Discussioa  on  SSAB 

Statement  of  Procedures;  Adopt  SSAB 

Statement  of  Procedures 
11:30  a.m.— Lunch  Break 
12:30  p.m. — "Value  Building"  exercise 
1:30  p.m.— Break 
1:40  p.m. — Continue  "Value  Building" 

exercise;  Develop  "Value  Building" 

point  to  be  discussed  at  the  next 

SSAB  meeting 
2:20  p.m.— Break 
2:30  p.m. — Presentation  on  "Radiation 

Basics"  "Radiation  Basics"  Questions 

and  Answers 
3:20  p.m.— Break  . 
3:30  p.m. — Presentation  on  "Spent 

Nuclear  Fuel";  "Spent  Nuclear  Fuel" 

Questions  and  Answers 
4:30  p.m. — Determine  next  meeting 

date(s)  £ind  location;  Develop  draft 

agenda  items  for  next  meeting; 
5:00  p.m. — Public  Coment  Session  (5- 

minute  rule) 
6:00  p.m. — Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public^ 
Written  statements  may  be  filed  vfiih 
the  Committee  eithw  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Don  Beck's  office 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  pubUc  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  Due  to 
programmatic  issues  that  had  to  be 
resolved,  the  Federal  Register  notice  is 
being  published  less  than  fifteen  days 
before  the  date  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  pubhc  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  hoHdays. 

Issued  at  Washington,  DC  on  June  28, 19»4. 

Marda  L.  Marris, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  94-16102  Filed  6-30-94;  8:45  ami 
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Environmental  Management  Site 
Specific  Advisory  Board,  Savannah 
River  Shs 

agency:  Department  of  Energy. 
ACTK)tt:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
-.the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Savannah  River  Site 
DATES:  Monday,  July  25.  1994;  6J10 
p.m.-7:00  p.m.  (public  comment 
session)  Tuesday.  July  26. 1994:  8:30 
a.m.— 4K)0  p.m. 

ADDRESSES;  Aiken  Conference  Center 
215  The  Alley,  Aiken.  S.C. 
FOR  FURTHER  INfORMATION  CONTACT:  Don 
Beck,  Public  Participation  Program 
Manager,  Office  of  Pubhc 
Accountabihty,  EM-5, 1000 
Independence  Avenue,  SW  Washington, 
DC  20585,  (202)  586-7633. 
SUPR.EMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The  E.M  SSAB 
provides  inpvit  and  recommendations  to  the 
Department  of  Energy  on  Enviromnental 
Management  strategic  decisions  that  impact 
future  use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda: 
Monday,  July  25,  1994 

6:00  p.m.  Pjblic  Comment  Session  (5-minute 

rule) 
7:00  p.m.  Adjourn 

Tuesday,  July  26, 1994 

8:00  a.m.  Coffee 

8:30  a.m.  Technical  Briefings  on 

Environmental  Restoration  and  Waste 
Management 
3:30  p.m.  Public  Comment  Session  (S-nrixiute 

rule) 
4:00  p.m.  Adjourn 

If  needed,  time  will  be  aliened  after  public 
comments  for  old  business,  new  business, 
items  added  to  the  agenda,  and 
administrative  details. 

A  final  agenda  will  be  available  at  th« 
meeting  Monday,  July  25, 1994. 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  itenas  should 
contact  Don  Beck's  office  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  5  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda.  The 
Designated  Fedend  Official  is  empowered  to 
conduct  the  meeting  ia  a  &shian  that  will 
facilitate  the  orderly  conduct  of  business. 
Each  individual  wishing  to  make  public 
conunent  will  he  provided  a  maximum  of  5 
minutes  to  present  their  comraenTs.  Due  to 
programmetic  issues  that  had  to  be  resolved. 


the  Federal  Register  notice  is  being 
published  less  than  fifteen  days  before  the 
date  of  the  meeting. 

Minutes;  The  minutes  of  this  meeting  will 
be  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room,  lE-190,  Forrestal  Building.  1000 
Independence  Avenue,  SW,  WashingUDn.  DC 
20535  between  9:00  a.m.  and  4  p  m., 
Monday-Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by  writing  to 
Tom  fieenan.  Department  of  Energy 
Savannah  River  Operations  Office,  PO,  Box 
A,  Aikea,  S.C.  29802,  or  by  caJliug  him  at 
(803)-725-aO74. 

Issued  at  Washington,  DC  on  June  28, 1994. 
Marda  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer,  Environmental  Mant^ement  Site 
Specific  Advisory  Board.  Savannah  River  Site. 
[FR  Doc.  94-16103  Filed  6-30-94;  8:45  amf 
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Federal  Energy  Regulatory 
Commission 

[Project  No.  11305-001  Massachusetts! 

City  of  North  Adams;  Notice  of 
Surrender  of  Preliminary  Permit 

June  27,  1994. 

Take  notice  that  the-Cily  of  North 
Adams,  permittee  for  the  Eclipse  Dam 
Project  No.  11306,  located  en  the  ^Jorth 
Branch  of  Hoosic  River,  Berkshire 
County,  Massachusetts,  has  requested 
that  its  prelirainiary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  November  12, 1992,  and 
would  have  expired  on  October  31. 
1995.  The  permittee  states  that  the 
project  would  be  economically 
infeasible. 

The  permittee  filed  the  request  on 
December  5,  1993,  and  the  preliminary 
permit  for  Project  No.  11306  shall 

remain  in  effect  through  the  thirtieth 

day  after  issuance  of  this  notice  unless 

that  day  is  a  Saturday,  Sunday  or 

hohday  as  described  in  18  CFR 

383.2007,  in  which  case  the  permit  shall 

remain  in  effect  through  the  first 

business  day  following  that  day.  New  v. 

applications  involving  this  project  site,        ^ 

to  the  e.xtent  provided  for  under  18  CFR 

Part  4,  may  be  filed  on  the  next  business 

day. 

Lois  D.  Cashell, 

Secretory. 

IFR  Doc.  94-16018  Filed  6-30-94;  8;45  am] 
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Office  of  Arms  Control  and 
Nonproliferation 

Proposed  Subsequent  Arrangement 

F*ursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
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U.S.C  2160).  notict  is  hereby  given  of 
a  proposed  "subsec;  uent  arrangement" 
under  the  Agreeme  >t  for  Cooperation 
between  the  Govern  ment  of  the  United 
States  of  America  aiid  the  Government 
of  Switzerland  conqeming  Civil  Uses  of 
Atomic  EInergy,  as  atmended,  and  the 
Additional  Agreemi  int  for  Cooperation 
between  the  Govern  ment  of  the  L'nited 
States  of  America  ai  id  the  European 
Atomic  Energy  Community 
(EirRATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  a  i  amended. 

The  subsequent  a  rangement  to  be 
carried  out  under  th  e  above-mentioned 
agreements  involves  the  delivery  of  146 
kilograms  of  fissile  ]  )lutonium  from 
France  to  the  Federi  1  Republic  of 
Germany  for  use  in  he  fabrication  of 
mixed  uranium-plu^  onium  oxide  (MOX) 
fuel  for  use  as  powe  ■  reactor  fuel  within 
the  European  Comn:  unity.  This  fissile 
plutonium.  which  is  subject  to  United 
States  consent  right! .  will  be  used  to 
repay  the  loan  of  pit  tonium  from 
Seimans.  KWU  in  tlje  Federal  Republic 
of  Germany  to  Swita  erland  of  an 
equivalent  amount  c  f  fissile  plutonium 
which  was  not  subj€  ct  to  United  States 
consent  rights.  The  i  Jnited  States  will 
consent  to  the  use  o:  this  plutonium 
within  the  European  Community  for  the 
above-mentioned  pr  >pose. 

In  accordance  wit  i  .Section  131  of  the 
Atomic  Energy  Act  t  f  1954.  as  amended, 
it  has  been  determin  jd  that  this 
subsequent  arrangen  lent  will  not  be 
inimical  to  the  comipon  c'efenne  and 
security. 

This  substqueot  a  rangement  will 
take  effect  no  soonei  than  fifteen  days 
aftpr  the  date  of  pub  ication  of  this 
nutice  and  after  fiftei  m  davs  of 
continuous  session  c  f  the  Congrrss, 
beginr.ing  the  day  af  er  the  date  on 
which  the  reports  re<  uired  bv  section 
13:lb)(l)  of  the  Aton  ic  Energy  Act  of 
1954.  as  amended  (4  I  U.S.C.  2160).  are 
submitted  to  the  Con  imittee  on  Foreign 
Affairs  of  the  House  )f  Representatives 
and  the  Committee  o  i  Foreign  Relations 
of  the  Senate.  The  tw  o  time  periods 
referred  to  above  sha  1  run  concurrently 


Issued  in  Washir.glor 
1904. 

Edward  T.  Fei. 

Acting  Director.  Of/ice 
Policy. 

IFR  Doc.  94-16101  Fi 
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Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Commimity 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  concerning  Qvil  Uses  of 
Atomic  Energj',  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  the  transfer  of  360 
kilograms  of  plutonium  from  France  to 
Belgonucleaire,  Dessel.  Belgium  for 
fabrication  of  mixed  uranium- 
plutonium  oxide  fuel  and  subsequent 
retransfer  of  the  fuel  to  Switzerland  for 
use  at  the  Gosgen  power  reactor. 
Retransfer  documents  RTD/SD(EU)-6« 
and  69  have  been  assigned  to  this 
subsequent  arrangement. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131(b)(1)  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (42  U.S.C.  2160).  are 
submitted  to  the  Committee  on  Foreign 
Affairs  of  the  House  of  Representatives 
and  the  Committee  on  Foreign  Relations 
of  the  Senate.  The  two  time  periods 
referred  to  above  may  run  concurrently. 

Issued  in  VVashingto.a.  IX!  on  June  27.     -, 
19<14.  — 

Edward  T.  Fei, 

Acting  Director,  Office  of  NonproUferation 

Policy.  Office  of  Arms  Control  and 

NonproUferation. 

(FR  Doc  94-16100  Filed  6-30-94;  8:45  am) 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Advisory  Board; 
Meetings         j 

AGENCY:  Department  of  Energy. 
ACTION;  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463;  86  Stat.  770). 
notice  is  hereby  given  of  the  following 
meeting; 

Xame:  State  Energy  Advisory  Board. 
Date  and  Time:  July  18. 1994.  9  a.m. -5 
p.m.:  luly  19. 1994.  9  a.tii.-12  p.m. 


Woce: The  Westin  Hotel.  1900  Fifth 
Avenue.  Seattle.  Washington.  98101. 

f  OR  FURTHER  INFORMATION  CONTACT; 
William  J.  Raup.  Office  of  Technical  and 
Financial  Assistance  (EE-50).  Energy 
Efficiency  and  Renewable  Energy.  US. 
Department  of  Energy.  Washington.  DC. 
20585.  Telephone  202/586-2214. 

SUPPLEMENTARY  INFORMATION:  Purpose  nf 
the  Board:  To  make  recommendations  to 
the  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy 
regarding  goals  and  objectives  and 
programmatic  and  administrative 
policies,  and  to  otherwise  carr)'  out  tlic 
Board's  responsibilities  as  designated  m 
the  State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (P.L.  101- 
440). 

Tentative  Agenda:  Briefings  and 
discussions  of: 

•  Discussion  of  the  strategic  plan  of 
the  Office  of  Energy  Efficiency  and 
Renewable  Energy. 

•  Review  of  STEAB  committee 
activities. 

•  Outline  of  current  Annual  Report. 

Public  Participation;  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Wilham  J.  Raup  at  the 
address  or  telephone  ntunber  listed 
above.  Requests  to  make  oral 
presentations  must  be  received  five  days 
prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  tlie 
statement  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  faciUtate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington.  DC.  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington.  DC,  on  June  28. 
1994.  "  . 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer 

jFR  Doc.  94-16104  Filed  6-30-94;  8:45  ami 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  ER94-970-(X)0,  et  af.J 

Atlantic  City  Electric  Company,  et  al.; 
Electric  Rate  and  Corporate  Reoulatfon 
Filings 

June  23. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Atlantic  City  Electric  Company 

[Docket  Na  ER94-97O-0OO1 

Take  notice  that  on  June  13, 1994, 
Atlantic  City  Electric  Company  (ACE) 
tendered  for  filing  an  amendment  to  the 
Agreement  to  sell  power  to  Delmarva 
Power  &  Light  Company  (DPL)  filed  in 
Docket  No.  ER94-97t)-O00  on  February 
14. 1994. 

ACE  states  that  a  copy  of  the  filing  has 
been  sent  to  DPL,  the  Delaware  Public 
Service  Commission,  the  Maryland 
Public  Service  Commission,  the  Virginia 
State  Corporation  Commission  and  the 
New  Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  July  8,^  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Atlantic  City  Electric  Company 

[Docket  No.  ER94-992-O001 

Take  notice  that  on  June  13, 1994, 
Atlantic  Qty  Electric  Company  (ACE) 
tendered  for  fiUng  an  amendment  to  the 
Agreement  to  sell  power  to  PECO 
Energy  Company  (PECO)  filed  in  Docket 
No.  ER94-992-000  on  February  25, 
1994. 

ACE  states  that  a  copy  of  the  filing  has 
been  sent  to  PECO,  the  New  Jersey 
Board  of  Regulatory  Commissioners  and 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Entergy  Services,  Inc. 

[Docket  Na  EH94-1 044-0001 

Take  notice  that  on  June  13, 1994, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utihty 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  (collectiT«ly,  the  Entergy 
Operating  Companies),  tendered  for 
filing,  pursuant  to  the  Tfansraission 
Service  Tariff  conditionally  accepted  for 
fihng  in  Docket  No.  ER91-569-000 
(Tariff),  amendments  to  the  rates 
submitted  on  March  15, 1994  in 
accordance  with  the  Tariff.  Entergy 
Services  states  that  the  filing  was  made 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  ER94-970-000,  et  at.J 

Atlantic  Crty  Electric  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  23. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Atlantic  City  Electric  Company 

(Docket  No.  ER94-970-0001 

Take  notice  that  on  June  13, 1994, 
Atlantic  City  Electric  Company  (ACE> 
tendered  for  filing  an  amendment  to  the 
Agreement  to  sell  power  to  Delmarva 
Power  &  Light  Company  (DPL)  filed  in 
Docket  No.  ER94-97t)-O00  on  Febniary 
14. 1994. 

ACE  states  that  a  copy  of  the  filing  has 
been  sent  to  DPL,  the  Delaware  Public 
Service  Ccnnmission,  the  Ndaryland 
Public  Service  Commission,  the  Virginia 
State  Corporation  Commission  and  the 
New  Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  July  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Atlcintic  City  Electric  Company 

[Docket  No.  ER94-992-0001 

Take  notice  that  on  June  13, 1994, 
Atlantic  Qty  Electric  Company  tACE) 
tendered  for  fiUng  an  amendment  to  the 
Agreement  to  seU  power  to  PECO 
Energy  Company  (PECO)  filed  in  Docket 
No.  ER94-992-000  on  February  25. 
1994. 

ACE  states  that  a  copy  of  the  filing  has 
been  sent  to  PECO,  the  New  Jersey 
Board  of  Regulatory  Commissioners  and 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  8, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Entergy  Services,  Inc. 

[Docket  Na  ER94-1 044-0001 

Take  notice  that  on  June  13, 1994, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utihty 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  (collecti»«ly,  the  Entergy 
Operating  Companies),  tendered  for 
filing,  pursuant  to  the  Transmission 
Service  Tariff  conditionally  accei>ted  for 
filing  in  Docket  No.  ER91-569-0G0 
(Tariff),  amendments  to  the  rates 
submitted  on  March  15, 1994  in 
accordance  with  the  Tariff.  Entergy 
Services  states  that  the  filing  was  made 
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to  conform  the  March  15, 1994  filing 
with  data  included  in  1993  FERC  Form 
1  Reports  of  certain  of  the  Entergy 
Operating  Companies. 

Comment  date:  July  8, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Interstate  Power  Company 

[Docket  Na  ER94-1 346-000] 

Take  notice  that  on  June  13, 1994, 
Interstate  Power  Company  (IPW) 
tendered  for  filing  Revised  Exhibits  to 
the  Agreement  for  integrated 
Transmission  Area  between  Central 
Iowa  Power  Cooperative  and  Company. 

Comment  date:  July  8, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Company  Serrkes,  Inc. 

[Docket  No.  ER94-1 348-000] 

Take  notice  that  on  June  13, 1994, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company. 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as 
Southern  Companies)  filed  the  Short- 
Term  Non-Firm  Transmission  Service 
Tariff  of  Southern  Companies.  Under 
the  Tariff,  Southern  Companies  will 
provide  point  to  point,  non-firm 
transmission  service  for  periods  ranging 
from  one  hour  to  one  year.  Southern 
Companies  submitted  informational 
schedules  and  workpapers  in  support  of 
the  Tariff.  ' 

Comment  date:  July  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Oklahoma  Gas  and  Electric  Company 

[Docket  No.  ER94-1 349-000] 

Take  notice  that  on  June  13, 1994. 
Oklahoma  Gas  and  Ellectric  Company 
(OG&E)  tendered  for  filing  a  Letter  of 
confirmation  with  the  Oklahoma 
Municipal  Power  Authority  (OMPA) 
regarding  the  installation  of  facilities  for 
the  use  and  benefit  of  OMPA. 

Copies  of  this  filing  have  been  sent  to 
OMPA,  the  Oklahoma  Corporation 
Commission,  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  July  8, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  R.J.  Dahnke  &  Associates 

[Docket  Na  ER94-1352-000J 

Take  notice  that  on  June  13, 1994,  R.J. 
Dahnke  &  Associates  (Dahnke)  tendered 
for  filing  pursuant  to  Rule  205, 18  CFR 
3ft5.205,  a  petition  for  waiver  and 
blanket  approvals  under  various 
regulation  of  the  Conmiission  and  for  an 


order  accepting  its  FERC  Electric  Rate 
Schedule  No.  1. 

Dahnke  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  Dahnke  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Dahnke  is  not  in  the  business  of 
generating  transmitting,  or  distributing 
electric  power. 

Comment  dote.- July  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Montana  Power  Company 

[Docket  No.  ER94-1356-000J 

Take  notice  that  on  June  14, 1994,  The 
Montana  Power  Company  (Montana) 
tendered  for  filing  a  revised  Appendix 
1  as  required  by  Exhibit  C  for  retail  sales 
in  accordance  with  the  provisions  of  the 
Residential  Purchase  and  Sale 
Agreement  (Agreement)  between 
Montana  and  the  Bonneville  Power 
Administration  (BPA). 

The  Agreement  was  entered  into 
pursuant  to  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act,  Public  Law  96-501. 
The  Agreement  provides  for  the 
exchange  of  electric  power  between 
Montana  and  BPA  for  the  benefit  of 
Montana's  residential  and  farm 
customers. 

A  copy  of  the  filing  has  been  served 
upon  BPA. 

Comment  date:  July  8, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Maine  Pnblic  Service  Company 

[Docket  No.  ER94-1357-0001 

Take  notice  that  on  June  13, 1994, 
Maine  Public  Service  Company  (Maine 
Public)  filed  executed  Service 
Agreements  with  Commonwealth 
Electric  Company  and  Cambridge 
Electric  Light  Company.  Maine  Public 
states  that  the  service  agreements  are 
being  submitted  pursuant  to  its  tariff 
provision  pertaining  tp  the  short-term 
non-firm  sale  of  capacity  and  energy 
which  establishes  a  ceiling  rate  at  Maine 
Public's  cost  of  service  for  the  units 
available  for  sale. 

Maine  Public  has  requested  that  the 
service  agreements  become  effective  on 
June  1. 1994  and  requests  waiver  of  the 
Commission's  regulations  regarding 
filing. 

Comment  date:  July  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Midway-Sunset 
Company 

I  Docket  No.  QF86-433-403l 

On  June  16, 1994, 
Cogeneration  Compan|yr 
3466  West  Crocker 
Box  457.  Fellows,  CaJ 
0457.  submitted  for 
for  recertification  of  a 
qualifying  cogeneratic^ 
pursuant  to  Section 
Conunission's  Regulations 
determination  has 
submittal  constitutes 

According  to  the 
topping<ycle  cogenertt 
located  In  Kem  Count  i 
facility  consists  of 
turbine  generators, 
recovery  boilers,  and 
19-mile  230  kV  transn^ission 
Thermal  energy  recov 
facility  is  used  in  enhAiced 
operations  by  Arco  W<  stern 
primary  energy  soiirce 
The  maximum  net  electric 
production  capacity  o 
M\V. 

The  certiScation  of 
originally  issued  to 
Limited  Partnership 
(38  FERC1  62.303  (19^ 
recertification  issued 
Cogeneration  Compan 
(47  FERCl  61.273  (19*9)), 
recertification  is  reque  st 
applicant  to  report  a 
of  payments  under 
the  applicant  and  its 
affiliates.  All  other 
characteristics  remain 
described  In  the  previcju 
and  recertification. 

Comment  date:  Au; 
accordance  with  Standard 
at  the  end  of  this  notic 


N  idway-Sunset 
(Applicant),  of 
Road.  P.O. 
fomia  93224- 

an  application 
facility  as  a 
facility 
.207(b)  of  the 

No 
made  that  the 
complete  filing, 
'cant,  the 
ion  facility  is 
California.  The 
combustion 
waste  heat 
approximately 
line. 
( red  from  the 

oil  recovery 
Energy.  The 
is  natural  gas. 

power 
the  facility  is  219 


I  Suii 
on 


t) 


11.  San  Joaquin  Valley 

rv.  L.P..  and 

L-P. 


BioCocve  rsi 


in  this  docket. 


lOocket  No.  QF87-336-0<  2) 

On  June  14. 1994.  Sa  i  Joaquin  Valley 
Energy  Partners  IV,  L.F 
and  BioConversion  Par  Jiers,  L.P 
(B;oCon version),  (colle  rtively. 
Applicants)  tendered  f<  r  filing  an 
amendment  to  its  filing 
No  detennination  has  I  een  made  that 
the  submittal  constitut(  s  a  complete 
filing. 

The  amendment  pro^  ides  additional 
information  pertaining  primarily  to  the 
owTiership,  use  of  natu  al  gas  and  the 
maximum  net  electrica  capacity  of  the 
small  power  producUoi  i  facihty. 
.^  Comment  date:  July  :  5,  1994,  in 
accordance  with  Standi  ird  Paragraph  E 
at  the  end  of  this  noUct . 
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t  le  facility  was 
Cogeneration 
March  24.  1987 
7)),  and  the 
Midway  Sunset 
on  May  25,  1989 

The  instant 
:ed  by  the 

reallocation  " 
between 
ers  or  their 


rfi  cent : 
cor  tracts  1 


p  irtne 
fac  lily 


inchanged  as 
s  certification 


;i,st 


1,  1994,  in 
Paragraph  E 


Energy  Partners 
icn  Partners, 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  vdih  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385  214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Prote.sts  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the*^roceeding.  * 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
■  inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-16064  Filed  6-30-94;  8:45  am] 
BILUNG  COOE  6717-01-P     ji 

(Docket  No.  feR94-1 156-000.  et  al.) 

Continental  Power  Exchange,  Inc.  on 
behalf  of  Central  Illinois  Public  Service 
Company,  et  al.;  Electric  Rate  and 
Corpcate  Regulation  Filings 

June  24.  1994. 

Take  notice  that  the  following  fifings 
have  been  made  witli  the  Commission: 

1.  Continental  Power  Exchange,  Inc.  on 
behalf  of  Central  Illinois  Public  Service 
Company 

Docket  No.  ER94-1156-O00 

Take  notice  that  on  June  17.  1994. 
Continental  Power  Exchange,  Inc.  (CPE) 
on  behalf  of  Central  Illinois  Public 
Service  Company  (CIPS),  tendered  for 
filing  an  amendment  in  the  above 
referenced  docket. 

Comment  date:  July  11,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3  joaqum  vaiiey      _  ,.,•  .    „  j  t  ■  l.  ,, 

(San  Joaquin).         '■  ^>«^°ns"'  Po^^^  ^nd  Light  Co. 


[Docket  No.  ER94-1331-OOOI 

Take  notice  that  on  June  7.  1994, 
Wisconsin  Power  and  Light  Company 
(WPL)  tendered  for  filing  a  Wholesale 
Power  Agreement  dated  June  1,  1994. 
between  Wisconsin  Public  Power,  Inc. 
System  and  WPL.  WPL  states  that  this 
new  Wholesale  Power  Agreement 
revises  the  previous  agreement  between 
the  two  parties  which  was  dated  July  2, 
1993,  and  designated  Rate  Schedule  No. 
132  by  the  Commission. 

The  purpose  of  this  new  agreement  is 
to  revise  the  points  of  service.  Terms  of 
service  for  this  customer  will  be  on  a 


similar  basis  to  the  terms  of  service  for 
other  W-3  wholesale  customers. 

WPL  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WPL  states  Ihat  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  Wisconsin  Pubhc 
Power,  Inc.  System  and  Wisconsin 
Service  Commission. 

Comment  date:  July  8.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Electric  and  Gas  Co. 

Docket  No.  ER94-1 369-000 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSE&G)  of 
Newark,  New  Jersey  on  June  16.  1994 
tendered  for  filing  an  Agreement  for  the 
sale  and  purchase  of  Capacity  and 
Energy  between  PSE&G  and  the  Borough 
of  MiUtown.  New  Jersey  (Milltown). 
Pursuant  to  the  Agreement.  PSE&G 
proposes  to  begin  selling  power 
effective  June  10. 1994  in  an  effort  to 
provide  economic  benefit  to  Milltown. 

PSE&G  requests  the  Conomission  to 
waive  its  notice  requirements  imder 
Section  35.3  of  its  Regulations  and  such 
other  waives  as  may  be  necessary  in 
order  to  permit  the  Capacity  and  Energy 
Sale  and  Piuchase  Agreement  to  become 
effective  within  forty-eight  (48)  hours 
following  its  filing  with  the 
Commission. 

Copies  of  the  filing  have  been  served 
upon  Milltown  and  the  New  Jersey 
Board  of  Regulatory  Commissioners. 

Comment  date;  July  11. 1994,  in 
accordance  with  Standard  Paragraph  E   - 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  prote'st-with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conomission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc  94-16065  Filed  6-30-94;  8:45  am] 

BILUNQ  COOE  6717-01-P 


Federal  Registe 


[Project  No.  ■!  651 -01 3  Wyoming] 

Swift  Creek  Power  Co.;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

)une27.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropowei  Licensing  has  reviewed  the 
application  for  a  new  minor  Ucense  for 
tlie  existing  Swift  Creek  Project,  located 
on  the  Swij't  Creek,  near  the  town  of 
Afton,  in  Lincoln  County,  Wyoming, 
and  has  prepared  a  Draft  Environmental 
As^sessment  (DEA)  for  the  project.  In  the 
DEA,  the  Commission's  staff  has 
analyzed  the  existing  and  potential 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project,  with  appropriate  mitigation  and 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell? 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  For  fiirther 
information,  contact  Michao)  Spencer, 
Environmental  Coordinator,  at  (202) 
219-2846. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-16017  Filed  6-30-94;  8:45  am) 

BILLING  CODE  6717-01-M 


(Docket  No.  CP94-604-000.  ef  a(.] 

Colorado  Interstate  Gas  Company,  et 
al.,  Natural  Gas  Certificate  Filings 

June  24,  1994. 

Take  notice  that  the  follcvdng  filings 
have  been  made  with  the  Commission: 

1.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP94-604-0001 

Take  notice  that  on  June  15, 1994, 
Colorado  Gas  Interstate  Gas  Company 
(QG),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP94-604-000  a  request  pursuant  to 
§  §  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct  a 
new  delivery  facihty  pursuant  to  CIG's 


[Project  No.  -iSSI-OIS  Wyoming] 

Swift  Creek  Power  Co.;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

)une27.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropowei  Licensing  has  reviewed  the 
application  for  a  new  minor  Ucense  for 
tlie  existing  Swift  Creek  Project,  located 
on  the  Swiit  Creek,  near  the  town  of 
Afton.  in  Lincoln  County.  Wyoming, 
and  has  prepared  a  Draft  Environmental 
Af^sessment  (DEA)  for  the  project.  In  the 
DEA.  the  Commission's  staff  has 
analyzed  the  existing  and  potential 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project,  with  appropriate  mitigation  and 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington.  DC  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell? 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
K'E..  Washington,  DC  20426.  For  further 
information,  contact  Michao)  Spencer, 
Environmental  Coordinator,  at  (202) 
219-2846. 
Lois  D.  Casheil, 
Secretory. 
(FR  Doc.  94-16017  Filed  6-30-94;  8;45  am] 

BILLING  CODE  8717-01-M 

[Docket  No.  CP94-604-000,  et  at.] 

Colorado  Interstate  Gas  Company,  et 
al.,  Natural  Gas  Certificate  Filings 

June  24,  1994. 

Take  notice  that  the  follcvdng  filings 
have  been  made  with  the  Commission: 

1.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP94-604-OOOJ 

Take  notice  that  on  June  15, 1994, 
Colorado  Gas  Interstate  Gas  Company 
(QG),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP94-604-000  a  request  pursuant  to 
§  §  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct  a 
new  delivery  facility  pursuant  to  CIG's 
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blanket  certificate  issued  in  Docket  No. 
CP83-21-000  to  implement  an 
interruptible  transportation  ser\'ice  for 
Meridan  Oil,  Inc.  (Meridan),  pursuant  to 
Section  7(c)  of  the  Natuial  Gas  Act.  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

CIG  proposes  a  new  delivery  facility 
to  be  located  in  Las  Animas  County, 
Colorado.  CIG  states  the  facility  will 
consist  of  a  two-inch  meter  run  and 
facihties  appurtenant  thereto  for  the 
delivery  of  fuel  gas  to  Meridan  for  the 
start  up  of  a  compressor  station.  CIG 
indicates  it  will  transport  approximately 
200  Mcf  per  day  on  an  interruptible 
basis  for  Meridian  under  its  Part  284 
blanket  certificate. 

QG  indicates  its  tariff  does  not 
prohibit  the  addition  of  new  delivery 
points.  Furthe^,  CIG  states  the  proposed 
facihty  will  not  have  an  impact  on  its 
peak  day  or  annual  deliveries. 

Comment  date:  August  8,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Nor  Am  Gas  Transmission  Company 

(Docket  No.  CP94-61 2-000) 

Take  notice  that  on  June  17,  1994, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street.  Houston. 
Texas  77002,  filed  in  Docket  No.  CP94- 
612-000  an  abbreviated  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  as  amended,  and  §  §  157.7  and 
157.18  of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder,  for  permission  to  abandon  a 
firm  transportation  service  for  Arkansas 
Western  Gas  Company.  (Arkansas 
Western),  all  as  more  fully  set  forth  in 
the  apphcation  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  states  that  it  proposes  to 
abandon  a  transportation  service 
originally  authorized  by  Com.mission 
order  issued  October  23.  1956,  in  Docket 
No.  G-10591.  NGT  indicates  that  under 
the  arrangement  with  Arkansas  Western. 
NGT  would  provide  for  transportation 
for  Arkansas  Western  from  a  point  on 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  lines  near  Lynchburg. 
Mississippi,  to  a  point  near  Turrell. 
Arkansas,  and  exchange  of  gas  during 
temporary  periods  of  emergency.  By 
letter  dated  March  30,  1994,  both  parties 
have  agreed  to  the  termination  of  the 
agreement.  NGT  indicates  that  no 
facilities  are  to  be  abandoned. 

Comment  date:  July  15, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


3.  Northwest  Pipeline  Corporation 

(Docket  Nqs.  CP93-613-001) 

Take  notice  that  on  June  14,  1994. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
C:ity,  Utah  84158.  filed  in  Docket  No. 
CP93-61 3-001.  pursuant  to  Sections 
7(b)  and  7(c)  of  the  Natural  Gas  AB.  an 
amendment  to  its  August  2. 1993 
application  in  Docket  No.  CP93-613- 
000.  This  amendment  revises  facilities 
proposed  to  be  constructed  and 
operated  to  provide  102.000  Dth 
equivalent  per  day  of  new  long-term, 
firm  transportation  service  to  Northwest 
Natural  Gas  Company  (Northwest 
Natural)  from  Stanfield,  Oregon  to"-- 
various  defivery  points  on  Northwest's 
Grants  Pass  Lateral,  all  as  more  fully  set 
forth  in  the  amendment  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection.  ; 

Northwest  says  the  facilities  originally 
proposed  to  provide  this  new  service 
now  have  been  redesigned  to  reflect: 

(1)  elimination  of  11.3  miles  of  30- 
inch  mainline  loop  and  associated 
cross-over  taps  because  of  the 
availability  of  additional  existing 
capacity  for  this  project  resulting  from 
the  upcoming  termination  of  a  firm 
transportation  agreement  mth  Columbia 
Power  Associates,  LP  (Columbia  Power). 

(2)  addition  of  a  new  pipeline  loop  on 
the  Grants  Pass  Lateral  as  a  result  of 
correcting  an  error  in  the  existing 
pipeline  specifications  used  in  the 
original  flow  studies;  and 

(3)  various  refinements  to  the  scope  of 
work  originally  proposed  for  the 
remaining  segments  of  the  project  which 
were  identified  during  the  on-going 
detailed  design  process. 

Northwest  now  amends  its 
application  to  request  certificate 
authority  to  construct  and  operate  the 
following  facilities: 

•  5,700  horsepower  of  additional 
compression,  with  appurtenances,  at 
one  existing  compressor  station; 

•  13.2  miles  of  20-inch  pipehne  loop, 
on  new  right-of-way  (deviating  from  the 
existing  Grants  Pass  Lateral),  near 
Gresham,  Oregon; 

•  1.3  miles  of  20-inch  pipeline  loop 
on  the  Grants  Pass  Lateral  near  Salem, 
Oregon; 

•  one  new  meter  station  and  one 
cross-over  tap  to  an  existing  meter 
station  on  the  new  Gresham  Loop;  and 

•  upgrades  of  six  existing  meter 
stations  on  the  Grants  Pass  Lateral. 

Northwest  also  requests  abandonment 
approval  for  certain  existing  facilities 
proposed  to  be  replaced  by  upgraded 
facilities  at  the  aforementioned  six 
meter  stations  on  the  Grants  Pass 
Lateral. 
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Northwest  says  the  astimated  cost  of 
the  Northwest  Natural  Expansion 
Project  has  been  revisad  and  reduced 
from  the  original  $45.  Q  million  estimate 
to  $42.7  million.  Nortl^west  further  says 
that  the  revised  estimate  includes  an 
$8.6  million  cost  increase  for  the 
Gresham  Loop  atthbutable  to  a 
reassessment  of  the  extensive  ri^t-of- 
way,  environmental  arid  construction 
complications  associat^  with  instalHng 
this  loop. 

Northwest  esdmateslthat  it  will  cost 
approximately  $152. OqO  to  remove  the 
metering  facilities  proposed  to  be 
abandoned.  Northwest  further  estimates 
that  the  total  cost  of  tb}  facilities 
proposed  to  be  abandofted  is  $59,204 
with  an  estimated  saivitge  value  of 
$2,400. 

Northwest  requests  sny  waivers  of  the 
"Right -of-First-Refusal  Posting  of 
Pipeline  Capacity"  procedures  set  forth 
in  Section  25  of  the  Geperal  Terms  aikl 
Conditions  of  its  FERCl  Gas  Tariff,  Third 
Revised  >/olume  No.  1,  which  may  be 
necessary  to  allow  the  [capacity  made 
available  by  the  expira  ion  of  the 
Columbia  Power  agreejaent  to  be 
reserved  and  used  for  tfce  Northwest 
Natural  Elxpansion  Project. 

Northwest  proposes  to  finance  the 
construction  cost  of  this  expansion  with 
short-term  bank  borrowings.  Northwest 
proposes  to  convert  thd  short-term  bank 
borrowings  to  an  apprc  priate  mix  of 
long-term  debt  and  equ  ity  which  will 
provide  an  o\'erall  cor{  orate  capital 
structure  of  approximately  45%  long- 
term  debt  and  55%  eqi  ity. 

Northwest  submits  tl  lat.  in 
recognition  of  the  bene  fits  of  the 
proposed  Northwest  N  ttural  Expansion 
Project  to  its  existing  s  ^stem  and  to 
facilitate  prompt  resoli  tion  of  the  rate 
issues  pertinfent  to  this  proceeding,  it  no 
longer  requests  either  c  onditional 
approval  of  alternative  initial  rates  or 
preapproval  of  specific  future  rate  case 
treatment  for  this  proje  :X. 

Northwest  says  the  ^  orthwest  Natural 
Expansion  Agre«»ment  s  subject  to 
Northwest's  open-acce:  is  Rate  Schedule 
TF-1  and  will  be  inipl<  mented  under 
Northwest's  blanket  transportation 
certificate  and  Subpart  G  of  Part  284. 
Northwest  requests  ap|  roval  for  initial 
rates  under  the  Northw  est  Natural 
Expansion  Agreement  I  o  be  its 
maximum  Rate  Schedule  TF-1  rates, 
including  appUcable  surcharges  and 
fuel  reimbursement  in-Jcind  percentages, 
which  are  in  effect  at  the  time  service 
commences  under  the  igreemenL 

Northwest  avers  thatiany  issues  which 
may  be  raised  conceroipg  the  potential 
rate  impact  of  this  proj^t  and  the 
appropriate  future  rate  design  for 
service  under  the  Nortliwest  Natural 


Expansion  Agreement  should  be 
deferred  for  consideration  in  the  first 
rate  proceeding  where  Northwest  files  to 
include  its  expulsion  project  costs  in 
rates.  Northwest  further  states  that  in 
the  first  general  rate  proceeding  in 
which  Northwest  seeks  to  include  the 
costs  of  the  Northwest  Natural 
Expansion  Project  in  rates.  Northwest 
intends  to  re\ise  its  rolled-in  system 
rate  to  reflect  the  additional  costs  and 
biUing  determinants  resulting  from  this 
project. 

Comment  date;  July  15, 1994,  in 
accordance  with  with  the  first  paragraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  NorAm  Gas  Transmission  Company 

(Docket  No.  CP94-61 7-000) 

Take  notice  that  on  June  20, 1994, 
NorAm  Gas  Transmission  Company 
(NGT).  1600  Smith  St.,  Houston,  Texas 
77002,  filed  in  Docket  No.  CP94-617- 
000  a  request  pursuant  to  §§  157.205, 
157.211.  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211,  and  157.212)  for  authorization 
to  construct  and  operate  certain 
facilities  in  Louisiana  under  NGT's 
blanket  certificate  issued  in  Docket  No. 
CP82-384-O00,  et  al..  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fiilly  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

NGT  proposes  to  construct  and 
operate  a  new  2-inch  commercial  tap  for 
deliveries  to  Arkansas  Louisiana  Gas 
Company's  (ALG)  new  customer, 
Winford  Company,  Inc.,  in  Bienville 
Parish,  Louisiana.  The  volume  of  gas  to 
be  delivered  througji  this  tap  is 
approximately  27,900  Mcf  annually  and 
900  Mcf  on  a  peak  day.  The 
construction  cost  is  estimated  at  $2,000 
and  will  be  reimbursed  by  ALG. 

Comment  date:  August  8,  1994,  in 
°  accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Colombia  Gulf  Transmission  Co. 

[Docket  No.  CP94-620-000] 

Take  notice  that  on  June  21, 1994, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulfl,  1700  MacCorkle 
Avenue,  S.  E.,  Charleston,  West  Virginia 
25314-1599,  filed  in  Docket  No.  CP94- 
620-000  a  request  pursuant  to  § 
157.205  of  the  Commission's 
Regulations  to  abandon  by  sale  to 
Stingray  Pipeline  Company  (Stingray) 
certain  offshore  fadUties  in  West 
Cameron  Block  146,  ofishore  Louisiana 
(Block  146)  under  Columbia  Gulfs 
blanket  certificate  issued  in  Docket  Na 
CP83-496-000,  pursuant  to  Section  7  of 


the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gulf  proposes  to  abandon 
950  feet  (0.18  mile)  of  6-inch  pipeline 
extending  from  Block  146  "A"  platform 
to  a  subsea  valve  on  National  Gas 
Pipeline  Company  of  America's 
pipeline,  which  Stingray  currently 
leases,  in  Block  146;  a  6-inch  riser;  and 
a  dual  4-inch  meter  station  and 
appurtenant  facilities  on  the  Block  146 
"A"  platform.  Columbia  Gulf  states  that 
Stingray  would  acquire  the  facilities 
under  its  blanket  certificate  in  Docket 
No.  CP91-1 505-000  at  a  purchase  cost 
of  $126,500.  Columbia  Gulf  states  that 
Elf  Exploration,  Inc.  and  Phillips 
Petroleum  Company,  the  sole 
producers/shippers  on  these  facilities 
have  consented  to  the  abandomnent  by 
sale  to  Stingray. 

Comment  date:  August  8.  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Northwest  Pipeline  Coqioration 

(Docket  No.  CP93-673-001] 

Take  notice  that  on  June  15. 1994, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Sah  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP93-673-001.  pursuant  to  Sections 
7(b)  and  7(c)  of  the  Natural  Gas  Act,  an 
amendment  to  its  August  18,  1993 
application  in  Docket  No.  CP93-673- 
000.  This  amendment  reflects  the 
downsizing  of  Northwest's  originally 
proposed  $228.6  miUion,  258,488  Dth 
per  day  equi\-alent  system  Expansion  II 
Project  to  a  $67.7  million,  62,175  Dth 
per  day  equivalent  project,  all  as  more 
fully  set  forth  in  the  amendment  which 
is  on  file  with  the  Commission  and  open 
for  public  inspection. 

hforthwest  amends  its  apphcatioc  to 
request  certificate  authority  to  construct 
and  operate,  as  its  primary  design  case, 
the  following  facilities  in  the  states  of 
Washington.  Oregon,  and  Idaho  to 
implement  its  downsized  project  for  an 
additional  62,175  Dth  per  day  of  new 
firm  mainline  expansion: 

•  19.2  miles  of  24-inch  loop  pipeline 
in  three  segments  on  Northwest's 
mainline  in  Idaho  and  Wyoming; 

•  12.9  miles  of  new  20-inch  loop 
pipeline  in  three  segments; 

•  13.2  miles  of  new  30-inch  pipeline 
loop  in  place  of  the  20-inch  loop 
(Gresham  Loop)  previously  proposed  in 
the  Northwest  Natural  Expansion 
Project.  Docket  No.  CP93-61 3-000; 

•  two  new  customer-specific  delivery 
laterals:  S.1  miles  of  12-inch  and  16- 
inch  pipeline  for  the  Weyerhaeuser 
Lateral  and  0.2  mile  of  12-inch  pipeline 
for  the  Springfield  Lateral; 


•  a  total  of  9,120  standard  sea-level 
horsepower  of  additional  compression 
at  three  existing  compressor  stations; 

•  modifications  or  upgrades  of 
appurtenant  facifities  at  11  existing 
compressor  stations; 

•  three  new  meter  stations;  and 

,  •  crossover  taps  to  new  loop  lines  for 
three  existing  meter  stations. 

Northwest  also  requests  abandonment 
approval  for  certain  existing  facilities 
proposed  to  be  replaced  by  upgraded, 
facilities  at  six  existing  compressor 
stations  and  one  meter  station. 

Northwest  says  the  certificate 
authority  requested  in  this  Northwest 
Expansion  II  Project  assumes  Northwest 
has  received  Commission  approval  to 
construct  and  operate  the  prerequisite 
facihties  proposed  in  the  Northwest 
Natural  Expansion  Project,  in  Docket 
No.  CP93-613.  If  Northwest  does  not 
receive  approval  to  construct  the 
Northwest  Natural  Expansion  Project  in 
conjunction  with  or  before  the 
expansion  project  herein,  No.rthwest 
alternatively  requests  that  the  proposed 
certificate  authorization  reflect  the 
following  changes  from  the  primary 
design  case  facilities: 

•  eliminate  5,700  standard  sea-level 
horsepower  of  additional  compression 
proposed  at  one  existing  compressor 
station; 

•  add  a  crossover  tap  from  an  existing 
meter  station  to  the  Gresham  Loop; 

•  install  13.2  mile  24-inch  pipeline 
segment,  instead  of  upgrading  a  loop 
(Gresham  Loop)  from  20-inch  to  30- 
inch;  and 

•  an  additional  1.3  miles  of  20-ineh 
pipeline  loop  on  the  Grants  Pass  Lateral. 

Northwest  estimates  the  revised  total 
cost  for  this  primary  design  Northwest 
System  Expansion  11  Project  to  be  $67.7 
miUion.  Northwest  further  estimates 
that  it  will  cost  approximately  $105,300 
to  remove  the  facilities  proposed  to  be 
abandoned.  Northwest  estimates  that 
the  total  original  cost  of  the  facilities 
proposed  to  be  abandoned  is  $604,641 
with  an  estimated  salvage  value  of  '• 

$6,000.  Northwest  says  about  $10.9 
million  of  costs  for  the  Weyerhaeuser  i 

and  Springfield  Utility  Board  Laterals  1 
will  be  paid  for  incrementally  by  I 

specific  shippers.  ] 

Northwest  says  it  has  requested,  as 
part  of  its  proposal  in  the  Northwest  j 

Expansion  II  Project  in  Docket  No.  < 

CP93-673,  to  upgrade  the  20-inch  i 

Gresham  joop,  requested  in  the  i 

Northwest  Natural  Expansion  Project  t 

(Docket  No.  CP93-613),  to  a  30-inch  ( 

pipeline  loop.  Northwest  further  says,  if  \ 
the  Commission  approves  the  upgrade  i 
from  20-inch  to  30-inch  and  approves  i 
the  construction  of  all  facilities  in  both  i 
projects  concurrently,  it  will  allocate  to      f 
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•  a  total  of  9,120  standard  sea-level 
horsepower  of  additional  compression 
at  three  existing  compressor  stations; 

•  modifications  or  upgrades  of 
appurtenant  facilities  at  11  existing 
compressor  stations; 

•  three  new  meter  stations;  and 

•  crossover  taps  to  new  loop  lines  for 
three  existing  meter  stations. 

Northwest  also  requests  abandonment 
approval  for  certain  existing  facilities 
proposed  to  be  replaced  by  upgraded 
facilities  at  six  existing  compressor 
stations  and  one  meter  station. 

Northwest  says  the  certificate 
authority  requested  in  this  Northwest 
Expansion  II  Project  assumes  Northwest 
has  received  Commission  approval  to 
construct  and  operate  the  prerequisite 
facihties  proposed  in  the  Northwest 
Natural  Expansion  Project,  in  Docket 
No.  CP93-613.  If  Northwest  does  not 
receive  approval  to  construct  the 
Northwest  Natural  Expansion  Project  in 
conjunction  with  or  before  the 
expansion  project  herein.  Northwest 
alternatively  requests  that  the  proposed 
certificate  authorization  reflect  the 
following  changes  from  the  primary 
design  case  facilities: 

•  eliminate  5,700  standard  sea-level 
horsepower  of  additional  compression 
proposed  at  one  existing  compressor 
station; 

•  add  a  crossover  tap  from  an  existing 
meter  station  to  the  Gresham  Loop; 

•  install  13.2  mile  24-inch  pipeline 
segment,  instead  of  upgrading  a  loop 
(Gresham  Loop)  from  20-inch  to  30- 
inch;  and 

•  an  additional  1.3  miles  of  20-inch 
pipeline  loop  on  the  Grants  Pass  Lateral. 

Northwest  estimates  the  revised  total 
cost  for  this  primary  design  Northwest 
System  Expansion  11  Project  to  be  $67.7 
million.  Northwest  further  estimates 
that  it  will  cost  approximately  $105,300 
to  remove  the  facilities  proposed  to  be 
abandoned.  Northwest  estimates  that 
the  total  original  cost  of  the  facilities 
proposed  to  be  abandoned  is  $604,641 
with  an  estimated  salvage  value  of 
$6,000.  Northwest  says  about  $10.9 
million  of  costs  for  the  Weyerhaeuser 
and  Springfield  Utility  Board  Laterals 
will  be  paid  for  incrementally  by 
specific  shippers. 

Northwest  says  it  has  requested,  as 
part  of  its  proposal  in  the  Northwest 
Expansion  II  Project  in  Docket  No. 
CP93-673,  to  upgrade  the  20-inch 
Gresham  loop,  requested  in  the 
Northwest  Natural  Expansion  Project 
(Docket  No.  CP93-613),  to  a  30-inch 
pipeline  loop.  Northwest  further  says,  if 
the  Commission  approves  the  upgrade 
from  20-inch  to  30-inch  and  approves 
the  construction  of  all  facilities  in  both 
projects  concurrently,  it  wall  allocate  to 
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the  Northwest  Natural  Expansion 
Project  those  costs  attributable  to 
constructing  a  20-inch  loop,  and  the 
Northwest  Expansion  II  Project  will  be 
allocated  costs  attributable  to  increasing 
the  pipe  diameter  from  20-inch  to  30- 
inch. 

Northwest  indicates  that  the  net 
estimated  cost  of  the  alternative  facility 
case  (no  prerequisite  Northwest  Natural 
Expansion  Project  and  excluding  the 
Weyerhaeuser  and  Springfield  Utility 
Board  Laterals)  is  $70.2  million. 

Northwest  proposes  to  finance  the 
construction  cost  of  this  expansion  with 
short-term  bank  borrowings.  Northwest 
further  proposes  to  convert  the  short- 
term  bank  borrowings  to  an  appropriate 
mix  of  long-term  debt  and  equity  which 
will  provide  an  overall  corporate  capital 
structure  of  approximately  45%  long- 
term  debt  and  55%  equity. 

Northwest  says  it  originally  requested 
authorization  in  Docket  No.  CP93-673- 
000  to  construct  facilities  necessary  to 
expand  its  mainline  and  various  laterals 
to  accommodate  258,488  I>th  per  day  of 
new  firm  service  under  31  long-term 
agreements  with  26  shippers.  Northwest 
further  says,  as  a  result  of  a  one-time 
contract  termination/reduction  option 
provided  to  the  expansion  shippers, 
coupled  with  an  open  season  to  solicit 
replacement  shippers,  19  contracts  for  a 
total  of  134,063  Dth  per  day  were 
terminated,  8  contracts  were  amended 
to  reduce  contract  demands  by  a  total  of 
62.500  Dth  per  day,  4  contracts  did  not 
change,  and  one  new  contract  was 
executed  for  250  Dth  per  day. 

Northwest  says  it  now  has  13  long- 
term  firm  contracts  (primary  term  of  15 
\ears  from  the  in-service  date  and  year 
to  year  thereafter)  under  Northwest's 
TF-1  Rate  Schedule  with  12  expansion 
shippers  for  a  total  of  62.175  Dth  per 
day  in  mainline  contract  demand. 

Northwest  submits  that,  in 
recognition  of  the  benefits  of  this 
proposed  Northwest  Expansion  II 
Project  to  its  existing  system  and  to 
facilitate  prompt  resolution  of  the  rate 
issues  pertinent  to  this  prociseding,  it  no 
longer  requests  pre-approval  of  specific 
future  rate  case  treatment  for  this 
project. 

Northwest  says  its  E.xpansion  II   ' 
Agreements  with  the  shippers  are 
subject  to  Northwest's  open-access  Rate 
Schedule  TF-1  and  will  be 
implemented  under  Northwest's  blanket 
transportation  certificate  and  Subpart  G 
of  Part  284.  Northwest  requests  approval 
for  initial  rates  for  mainline  service 
under  the  expansion  agreements  to  be 
its  maximum  Rate  Schedule  TP-1  rates, 
including  applicable  surcharges  and 
hiel  reimbursement  in-kind  percentages. 


which  are  in  effect  at  the  time  service 
commences  under  the  agreements. 

Northwest  avers  that  any  issues  which 
may  be  raised  concerning  the  potential 
rate  impact  of  this  project  and  the 
appropriate  future  rate  design  for 
service  under  the  Expansion  II 
Agreements  should  be  deferred  for 
consideration  in  the  first  rate 
proceeding  where  Northwest  files  to 
include  its  expansion  project  costs  in 
rates.  Northwest  says  it  intends  to  revise 
its  rolled-in  system  rate  to  reflect  the 
additional  costs  and  billing 
determinants  resulting  from  this  project 
in  the  first  general  rate  proceeding  in 
which  Northwest  seeks  to  include  the 
costs  of  this  expansion  in  rate  base. 

In  addition  to  using  existing  Rate 
Schedule  TF-1  rolled-in  rates  as  its 
initial  rates  for  the  E.xpansion  II 
mainline  services,  Northwest  requests 
approval  to  incrementally  recover  the 
costs  of  the  two  proposed,  customer- 
specific  delivery  laterals  by  assessing 
Facilities  Cost-of-Service  charges  to  the 
applicable  shippers  in  accordance  with 
the  Facilities  Reimbursement  provisions 
of  its  tariff.  Northwest  proposes  to 
initially  charge  Weyerhaeuser  Company 
and  Longview  Cogeneration  Company, 
affiliate  and  assignee  of  Mission  Energy, 
$115,936  per  month  each  for  service  on 
the  proposed  Weyerhaeuser  Lateral  and 
to  initially  charge  Springfield  Utilitv 
Board  $5,140  per  month  for  service  on 
the  Springfield  Utifity  Board  Lateral. 

Comment  date:  July  15,  1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.21 1 ) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  washing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
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by  Sections  7  and  15  bf  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 

a  hearing  will 
notice  befcH%  the 
ignee  on  this 
n  to  inten'ene  is 
uired  herein,  if 
own  review  of 
grant  of  the 


Practice  and  Procei 

be  held  without 

Commission  or  its  d 

application  if  no  mot 

filed  within  the  time 

the  Commission  on  v 

the  matter  Ends  that 

certificate  and/or  percussion  and 

approval  for  the  proposed  abandonment 

are  required  by  the  pi  blic  convenience 

and  necessity.  If  a  mo  ion  for  leave  to 

intervene  is  timely  filud.  or  if  the 

Commission  on  its  om  n  motion  believes 

that  a  formal  hearing  i  s  required,  further 

notice  of  such  hearing  will  be  duly 

given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  iidvised,  it  will  be 
unnecessary  for  appUi  :ant  to  appear  or 
be  represented  at  the  I  learing. 

G.  Any  person  or  the  Commission's 
staff  may.  withifi'43  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
365.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request,  pf  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  ihall  be  deemed  to 
be  authorized  effectivi  t  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  tiie  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  t  pplication  for 
authorization  pursuan  I  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  94-16066  Filed 
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SUMMARY:  Notice  is 
the  State  of  Oregon  an 
Idaho  are  revising  th 
Public  Water  Supply 
Primacy  Programs 
adopted  drinlung  wate  r 
certain  volatile  organic 
synthetic  organic 


BoJh 


chen  licals 


given  that 
the  State  of 
approved  State 

rvision 
States  have 
regulations  for 
chemicals, 
and 
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inorganic  chemicals  (known  as  the 
Phase  V  contaminants).  EPA  has 
determined  that  these  two  sets  of  State 
program  revisions  are  no  less  stringent 
than  the  corresponding  Federal 
regulations.  Tl^refore,  EPA  has 
tentatively  decided  to  approve  both 
States'  program  revisions. 

All  interested  parties  may  request  a 
pidslic  hearing.  A  request  for  a  piiblic 
hearing  must  be  submitted  August  1, 
1994  to  the  Regional  Administrator  at 
the  EPA  address  shown  below. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
August  1, 1994,  a  public  hearing  will  be 
held.  If  DO  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  effective 
August  1.1994. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  the  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  po^on  int«ids  to  submit 
at  such  heariiig:  and  (3)  the  signature  of 
the  individual  making  the  request;  or.  if 
the  request  is  made  on  b^ialf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
these  determinations  are  available  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  as  follows: 

For  the  State  of  Oregon: 

Drinking  Water  Section,  Oregon 
Health  Division,  800  NE  Oregon 
Street,  Portland,  Oregon  97232: 

For  the  State  of  Idaho: 

Department  of  Health  &  Welfare, 
Division  of  Envirormiental  Quality, 
1410  North  Hilton  Street,  Boise, 
Idaho  83706; 

For  either  state: 

Environmental  Protection  Agency, 
Region  10  Library,  1200  Sixth 
Avenue.  Seattle,  Washington  98101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Marshall,  EPA,  Region  10, 
Ground  Water  and  Drinking  Water 
Branch.  1200  Sixth  Avenue.  WD-132, 
Seattle.  Washington  98101;  telephone 
(206) 553-1890. 


Dated:  fuae  14. 1994. 
Chuck  Clarke, 
Regional  Administrator. 
(FR  Doc.  94-16077  FiJed  6-30-94;  8:45  ami 
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Public  Water  Supervision  Program: 
Program  Revision  for  the  State  ot 
Maine 

AGENCY:  Environmeintal  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Maine  is  revising  it's 
approved  State  Public  Water 
Supervision  Primacy  Program.  Maine 
has  adopted  drinking  water  regulations 
for:  (1)  total  coliforms  (including  fecal 
coliforms  and  E.  Coli)  that  correspond  tr 
the  National  Primary  Drinking  Water 
Regulations  for  total  coliforms 
(including  fecal  coliforms  and  E.  Coli) 
promulgated  by  EPA  on  June  29. 1969 
(54  FR  27544)  and  (2)  for  fihration, 
disinfection,  turbidity,  Giardia  lamblia. 
viruses.  Legionella,  and  heterotrophic 
bacteria  that  correspond  to  the  National  . 
Primary  Ikinking  Water  Regulations  for 
filtration,  disinfection,  turbidity,  Giardia 
lamblia,  viruses.  Legionella,  and 
heterotrophic  bacteria  requirements 
promulgated  on  June  29. 1989  (54  FR 
27486).  EPA  has  determined  that  the 
State  program  revisions  are  no  less 
stringent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions.  All  interested 
parties  are  invited  to  request  a  pubUc 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  by  August  1.  1994  to 
the  Regional  Administrator  at  the 
address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
August  1. 1994.  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  effective  - 
August  1.  1994. 

Any  request  for  a  pubiic  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization  of  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intended  to 
submit  at  such  hearing.  (3)  The 
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signature  of  the  individual  making  the 
request:  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the.signature  of  a  resf>onsible  official  of 
the  organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.  Monday  through 
Friday,  at  the  following  offices: 
Drinking  Water  Program,  Division  of 
Health  Engineering.  Maine 
Department  of  Human  Services.  157 
Capitol  Street.  Augusta.  ME  04333 
and 
U.S.  Environmental  Protection 
Agency — Region  I.  Ground  Water 
Management  and  Water  Supply 
Branch,  One  Congress  Street— 1 1th 
Floor,  Boston,  MA  02203 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Ryan,  U.S.  Environmental 
Protection  Agency— Region  I,  Ground 
»  Water  Management  and  Water  Supply 
Branch.  JFK  Federal  Building,  Boston. 
MA  02203.  Telephone:  (617)  565-360&. 

Authority:  Section  1413  of  the  Safe 
Drinking  Water  Act.  as  amended  (1986);  and 
40  CFR  142.10  of  the  National  Primar>- 
Drinking  Water  Regulations. 

-Dated:  June  10.  1994. 
John  P.  DeVillars, 
Begional  Administrator. 
(FR  Doc.  94-15316  Filed  6-30-^94:  8:45  ami 
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[ER-FRL-4712-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  13.  1994  Through  June 
17, 1994  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR. 
dated  April  08,  1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  I>-AFS-L65226-ID  KSMng 
EC2.  Elk  "Creek  Integrated  Resource 
Management  Project,  Implementation. 
Boise  National  Forest,  Mountain  Home 
Ranger  District,  Ehnore  County,  ID. 

Summary:  EPA  expressed 
environmental  concerns  about  impacts 
on  water  quality  from  timber  harvest 
and  road  construction.  EPA  requests 


signature  of  the  individual  making  the 
request:  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the^ignature  of  a  responsible  official  of 
the  organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.  Monday  through 
Friday,  at  the  following  offices: 

Drinking  Water  Program.  Division  of 
Health  Engineering,  Maine 
Department  of  Human  Services,  157 
Capitol  Street.  Augusta,  ME  04333 
and 
U.S.  Environmental  Protection 
Agency — Region  I.  Ground  Water 
Management  and  Water  Supply 
Branch,  One  Congress  Street— nth 
Floor,  Boston,  MA  02203 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Ryan,  U.S.  Environmental 
Protection  Agency— Region  I,  Ground 
^  Water  Management  and  Water  Supply 
Branch,  JFK  Federal  Building,  Boston, 
MA  02203,  Telephone:  (617)  565-3609-. 

Authority:  Section  1413  of  the  Safe 
Drinking  Water  Act,  as  amended  (1986);  and 
40CFR  142.10  of  the  National  Primar>- 
Drinking  Water  Regulations. 

-Dated:  June  10.  1994. 
John  P.  DeVillars, 
Regionol  Administrator. 
IFR  Doc.  94-15316  Filed  6-30-^94.  8:45  am] 
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[ER-FRL-4712-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments. 

Availability  of  EPA  comments 
prepared  June  13,  1994  Through  June 
17, 1994  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(C)  of  the  National  Environmental 
Polic>'  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  a.ssigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR. 
dated  April  08,  1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-AFS-L65226-ID  Rating 
EC2,  Elk  "Creek  Integrated  Resource 
Management  Project,  Implementation, 
Boise  National  Forest,  Mountain  Home 
Ranger  District,  Elmore  County.  ID. 

Summary:  EPA  expressed 
environmental  concerns  about  impacts 
on  water  quality  from  timber  harvest 
and  road  construction.  EPA  requests 


m.onitoring  information  from  these 
impacts  be  included  in  the  final  EIS. 

ERP  No.  D-BLM-K67022-NV  Rating 
EC2.  Robinson  Mining  Project. 
Construction.  Operation  and  Expansion. 
Plan  of  Operation  Approval.  White  Pine, 
Elko  and  Eureka  Counties,  NV. 

Summary:  EPA  expressed 
environmental  concerns  for  potential 
project  impacts  to  water  quality  and 
wildlife,  and  BLM's  prsferred 
reclamation  measures,  as  well  as  the 
need  for  additional  information  in  the 
final  EIS  on  mitigation,  monitoring  and 
emergency  response  planning. 

ERP  No.  D-COE-L39036-WA  Rating 
EC2,  Lower  Snake  River  Biological 
Drawdown  Test  on  Anadromous  Fish 
and  Wildlife.  Implementation.  Lower 
Granite  Reservoir,  W A. 

Summary:  EPA  had  environmental 
concerns  with  the  resource  impacts  and 
stressed  the  necessity  for  biological 
monitoring  and  additional  monitoring  of 
water  quality  and  sediment  parameters. 
EPA  also  requested  additional 
information  about  juvenile  salmon  dam 
passage  mortality  factors,  possible 
dredging  activities,  wastewater 
discharge  remedial  measures,  and  the 
extent  of  wetland  impacts. 

ERP  No.  D-DOE-L09804-00  Rating 
LO.  Delivery  of  the  Canadian 
Entitlement  by  the  United  States  Entity 
of  Power  Benefits.  Implementation.  WA, 
OR,  ID.  MI.  WY.  CA.  NV.  AZ  and  British 
Columbia. 

Summary:  EPA  had  no  objections  to 
the  draft  programmatic  EIS. 

ERP  No.  DS-USN-L11013-VVA  Rating 
LO.  US  West  Coast  Homeporting 
Program  for  Fast  Combat  Support  Ships 
(AOE-6  Class),  Updated  Information,  for 
the  Pier  D  Project  at  Puget  Sound  Naval 
-Shipyard,  Implementation,  Sinclair 
Inlet,  Bremerton.  WA. 

Summary:  EPA  believed  that  adverse 
effects  to  water  quality  and  aquatic 
resources  would  be  avoided  provided 
that  the  mitigation  measures  specified 
in  the  draft  SEIS  are  fully  implemented. 

Final  EISs 

ERP  No.  F-AFS-L65213-ID,  Savant 
Sage  Resource  Area.  Land  and  Resource 
Management  Plan,  Implementation. 
Idaho  Panhandle  National  Forests, 
Fernan  Ranger  District.  Bonner  and 
Kootenai  Counties,  ID. 

Summary:  EPA  had  no  objections  to 
the  preferred  alternative  described  in 
the  EIS. 

ERP  No.  F-FHVV-J40122-WY,  Snake 
River  Canyon  Highway,  Improvement, 
US  26/89  between  Alpine  Junction  to 
Hoback  Junction.  Funding  and  COE  404 
Permit.  Teton  and  Lincoln  Counties, 
WY. 


Summary:  EPA  believed  it  may  be 
possible  to  further  reduce  impacts 
through  speed  reduction  and  additional 
reductions  of  clear  zones  and  shoulder 
width. 

ERP  No.  FS-AFS-K65136-CJ>1, 
CASA— Guard  Timber  Sale,  Timber 
Har\'esting,  Updated  Information 
concerning  Impacts  on  the  California 
Spotted  Owl  and  Fish  Creek  Watershed 
and  Reforestation,  Sequoia  National 
Forest,  Cannell  Meadow  Ranger  District. 
Tulare  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessar>-.  No  comment 
letter  was  sent  to  the  preparing  agency 

ERP  No.  FS-AFS-K65137-CA. 
Cottonwood  and  Golf  Timber  Suies. 
Timber  Harvesting  in  the  Breckenridge 
Compartment.  Updated  Information 
concerning  Withdrawal  of  the  Golf 
Timber  Sale  and  Impacts  on  the 
California  Spotted  Owl  and 
Reforestation  for  the  Cottonwood 
Timber  Sale.  Sequoia  National  Forest. 
Greenhorn  Ranger  District.  Kern  County. 
CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  comment 
letter  was  sent  to  the  preparing  agency. 

Dated:  June  28.  1994. 

Anne  Norton  Miller. 

Director.  Federal  Liaison  Division.  Office  Of 
Federal  Activities. 

(FR  Doc.  94-16079  Fited  6-30-94;  fl  45  dm) 
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Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impart 
Statements  Filed  June  20,  1994  Through 
June  24,  1994  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  940241.  Draft  EIS.  AFS.  MT. 
Beaverhead  National  Forests  Oil  and 
Gas  Leasing.  Exploration. 
Development  and  Land  Acquisition. 
Beaverhead.  Madison,  Silver  Bow, 
Deer  Lodge  and  Gallatin  Counties. 
MT.  Due:  August  15.  1994.  Contact: 
Peri  Suenram  (406)  683-3900. 

EIS  No.  940242.  Final  EIS.  COE.  FL. 
Central  and  Southern  Florida  (Canal 
111  (C-111))  Project,  for  Flood 
Control  and  other  Purposes, 
Implementation.  South  Dade  County, 
FL,  Due:  August  01.  1994.  Contad: 
Stephen  T.  Sutterfield  (904)  232- 
1104. 

EIS  No.  940243,  Final  EIS,  BLM,  ID. 
Twin  Falls  County  Solid  Waste 
Landfill  Facility  Construction  and 


J3970 


Eue: 


J1 

ff(  TSC 


Die: 


Draft  EIS 


IT}  I 


Operation.  Land 
Falls  County,  ID, 
1994.  Contact:  Gar  ^ 
734-4888. 
EIS  No.  940244.  Drai 
Wl-16  OconomowjDC 
(Rock  River  to 
Improvement, 
Section  404  Permi 
Occnomowoc.  Je 
Waukesha  Countie^ 
23.  1994,  Contact: 
(608) 264-5944. 
EIS  No.  940245,  Fina 
Northwest  Arkans4s 
Construction  of 
for  Drai.e  Field  in 
Funding,  Land 
Airport  Layout  Pla  i 
Fayetteville.  AR, 
1994.  Contact:  Brae 
222-5661. 
EIS  No.  940246.  Fina 
COE.CA 

Harbors,  Deep  E>raf 
Improvements. 
Alcatraz  Dredge 
Site  Changed 
Implenientation.  A 
CA.  Due:  August  O: 
Roger  Golden  (415) 
EIS  No.  940247 
Seabed  Hard  Mini 
Project,  License 
former  Kenecott 
to  Ocean  Minerals 
'   Ocean.  Central 
August  29,  19S4, 
JugeUaOl)  713-31 
EIS  No.  S40248,  Fina 
Bent's  Old  Fort  His 
Comprehensive  Ge 
Plan  and  Develop 
Implementation 
County,  CO,  Due:^ 
Contact:  Donald  C 
1695. 
EIS  No.  940249,  Dra 
Caliente  Land  and  ] 
Management  Plan. 
Kem,  Tulare,  King, 
Santa  Barbara  and  > 
CA,  Due:  Septembe 
Contact:  Steve  Larson 
EIS  No.  940250,  Draft 
\VA.  NV,  Program 
Spent  Nuclear  Fuel 
Program  and  Idaho 
Engineering 
Environmental  Res 
Management  Progra^ 
Implementation.  Si 
September  30, 1994 
Borgstiom  (202) 
EJSNtJ.  940251,  Final 
Lowry  Air  Force 
and  Reuse.  Impl 
County,  CO,  Due:  A 


Ajcquisition,  Twin 
August  05, 
R.  Barkett  (208) 


EIS,  FHW.  WI, 
West  Bypass 
WI-|67)  Project, 
Funping  and  COE 
ityof 
okflnd 

WI,  D^e:  August 
ames  R.  Zavoral 


EIS,  FAA,  AR, 

Regional  Airport, 
Refclacement  Airport 

ayetteville. 
Acquisition  and 

,  City  of 
:  August  01, 

Kutchins  (817) 


San 


Laborai  ory 


sits 


Ba  le 
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Supplement, 
Oaklandl  Outer  and  Inner 
Navigation 
Updated  Information, 
Ml  terial  Disposal 
!  Cond  tions, 

amcda  County, 
,  1994,  Contact: 
744-3344. 

,  NOA,  Deep 
Exploration 
Issjiance  for  the 
Mi  ning  Site  (USA-4) 
fining.  Pacific 
Am^  trica  to  HI,  Due: 
C(  intact:  M.  Karl 
19. 
EIS.  NPS.  CO. 
oric  Site, 
eral  Management 
ra|!nt  Concept  Plan, 
ita  Fe  Trail,  Otero 

st  01.1994, 
-I'll  (303)  293- 


i^iigus 


ftlEIS,  BLM,  CA, 

esource 

mplementation, 

San  Luis,  Obispo, 

entura  Counties, 

28, 1994. 
(805) 391-6099. 

EIS.  DOE,  ID.  CA, 
m  itic  National 

Management 

National 


t  jration  and  Waste 


Specific.  Due: 
Contact:  Carol 


58e  -^600. 


EIS,  UAF.  CO, 
(AFB)  Disposal 
em^tation.  Denver 
gust  01.  1994. 


i£ 


Contact:  Ltc.  Gary  Baumgartel  (210) 
536-3869. 

Dated:  June  28,  1994 
Aiuw  Norton  Miller. 

Director,  Federal  Agency  Liaison  Division 

Office  of  Federal  Activities. 

(PR  Doc.  94-16080  Filed  6-30-94;  8:45  am) 
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[FRC  5006-4] 

Public  Meeting  of  the  Cofhmission  for 
Environmental  Cooperation 
Established  Under  the  North  American 
Agreement  on  Environnr>ental 
Cooperation;  Meeting  Agenda 

INTRODUCt;on:  The  Commission  for 
Environmental  Cooperation  (the 
"Commission")  was  established 
pursuant  to  the  North  American 
Agreement  on  Environmental 
Cooperation  and  the  NAFTA 
Implementation  Act,  19  U.S.C.  section 
3301  et  seq.,  to  promote  cooperation  on 
trade  related  environmental  issues 
between  the  United  States,  Canada  and 
Mexico,  and  to  provide  sustainable 
development,  encourage  improved 
pollution  prevention  policies,  and 
enhance  compliance  with  applicable 
laws  and  regulations.  The  governing 
body  of  the  Commission,  the  Council, 
comprised  of  the  environmental 
ministers  of  the  three  NAFTA  countries 
(Deputy  Prime  Minister  and 
Environmental  Minister  Sheila  Copps 
for  Canada;  SEDESOL  Secretary  Carlos 
Rojas  for  Mexico;  and  Environmental 
Protection  Agency  Administrator  Carol 
■  M.  Browner  for  the  U.S.)  have  agreed  to 
hold  the  first  Regular  Session  Council 
meeting  in  Washington,  D.C.  on  July  26, 
1994. 

TIME,  PLACE  AND  PURPOSE:  The  Council 
of  the  Commission  for  Environment 
Cooperation  will  hold  its  first  Regular 
Session  meetings  on  Tuesday,  July  26, 
1994.  The  afternoon  meeting  will  be 
open  to  the  public.  The  public  meeting 
will  take  place  at  the  U.S.  Department    . 
of  State,  Loy  Henderson  Room,  "C" 
Street,  N.W..  Washington,  D.C,  and  will 
run  from  2:30  p.m.  to  6:30  p.m. 

This  meeting  will  afford  the  public  an 
opportunity  to  present  to  the  Council 
their  ideas  and  expectations  related  to 
the  work  to  be  accomplished  by  the 
Commission.  The  Council  for  its  part 
will  share  decisions  made  by  the 
Council  on:  the  selection  of  Executive 
Director,  the  selection  of  members  of  the 
Joint  Pubhc  Advisory  Committee 
(fPAC).  initial  priorities  of  the  Council 
and  expected  funding  levels  for  the 
Commission.  The  proposed  agenda  for 
the  public  session  is  as  follows: 


2:30-3:00    Official  Opening  of  Public 
Meeting  of  the  Commission.  Loy  Henderson 
Room. 

3:00-4:00    Remarks  by  Commission 
Members. 

4:00-4:30    Administration  Issues/ 
Introduction  of  the  Executive  Director' 
Presentation  by  JPAC  Chairperson. 

4:30-6:00    Public  Discussion. 

6:00-6:30    Press  Conference. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public  on  Tuesday.  July 
26  fi-om  2:30  p.m.  to  6:30  p.m.  All 
persons  desiring  to  attend  need  to 
inform  the  Executive  Director  of  the 
CEC  Secretariat  at  the  address  or  telefax 
number  listed  below  no  later  than  5:00 
p.m.  on  Wednesday,  July  20.  There  will 
be  hmited  seating  for  interested 
members  of  the  public,  which  will  be 
available  on  a  first-come,  first-served 
basis  to  those  who  make  that  request  of 
the  CEC  Secretariat  Executive  Director. 

Ninety  minutes  will  be  set  aside  to 
provide  the  public  an  oppoi^inity  to 
make  oral  statements  regarding  their 
views  of  the  work  to  be  accomplished 
by  the  Commission.  Members  of  the 
public  who  wish  to  make  oral 
statements  should  r^-^quest  the 
opportunity  to  do  so  by  contacting  the 
CEC  Secretariat  Executive  Director  in 
writing.  The  CEC  Secretariat  Executive 
Director  must  have  received  the  requests 
at  the  address  or  telefax  number  listed 
below  no  later  than  5:00  p.m.  on 
Wednesday,  July  20.  Persons  seeking  to 
make  oral  presentations  should  specify 
the  subjects  in  their  request  the  subject 
they  wish  to  address.  C)ral  statements 
will  be  Hmited  to  five  minutes.  If  it  is 
not  possible  (o  meet  all  requests,  the 
Council  will  select  presenters  to 
represent  as  broad  a  range  of  views  as 
possible.'  .   . 

FOR  REQUESTS  TO  MAKE  ORAL  STATEMENTS 
OR  TO  ATTEND  THE  PUBLIC  SESSION  ON 
JULY  2«,  CONTACT:  Victor  Lichtinger, 
Executive  Director,  North  American 
Commission  for  Environmental 
Cooperation.  10  Wellington  Street,  Hull, 
Quebec,  Canada,  K1A-OH3.  Telephone: 
(819)  953-9416;  Telefax:  (819)  953- 
2115. 

FOR  FURTHER  INFORMATION  CONTACT; 
Jorge  G.  Range),  Jr.,  NAFTA  Task  Force, 
Mail  Code  7777,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  Telephone: 
(202)  260-6161;  telefax  (202)  260-9459. 

Dated:  )une  28.  1994.  ~ 

lerge  G.  Rangel,  Jr., 

NAFTA  Task  Force. 

(PR  Doc.  94-16078  Filed  6-30-94;  8:45  am! 

BILUNC  CODE  65aO-5(Mll 


[FRL-5006-^1 

Privacy  Act  of  1974;  System  of 
Records 

ACTION:  Notice  of  amendment  to  existing 
Privacy  Act  system  of  records. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  amend  its 
Privacy  Act  system  of  records, 
"Invention  Reports  Submitted  to  the 
Environmental  Protection  Agency," 
previously  published  at  50  FR  50227 
(December  9, 1985).  The  primary 
purpose  of  this  amendment  is  to  clarify 
existing  and  add  new  routine  uses,  to 
add  a  new  category  of  individuals 
covered  by  the  system,  to  reflect 
changes  required  by  the  adoption  of  a 
computer  tracking  system  for  covered 
records,  to  more  accurately  describe  the 
sources  of  records  in  the  system,  and  to 
add  new  data  elements  by  which 
information  may  be  retrieved  from  the 
system.  All  other  changes  to  the  system 
are  of  a  minor  nature. 
EFFECTIVE  DATE:  This  amendment  shall 
become  effective  without  further  notice 
forty  (40)  days  after  publication  unless 
comments  are  received  which  dictate  a 
contrary  determination. 
ADDRESSES:  Comments  should  be 
addressed  to  Patent  Counsel,  U.S.  EPA, 
Office  of  General  Counsel,  General  and 
Information  Law  Division  (2379),  401  M 
Street  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Gorman,  Patent  Counsel. 
U.S.  EPA,  Office  of  General  Counsel, 
General  and  Information  Law  Division 
(2379),  401  M  Street  SW.,  Washington, 
DC  20460.  Tel.  (202)  260-1339. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
amending  a  system  of  records, 
"Invention  Reports  Submitted  to  the 
Environmental  Protection  Agencv-EPA/ 
OGC/Grants-16,"  as  follows: 

First,  EPA  is  adding  new  routine  uses 
and  revising  existing  routine  uses  in  a 
manner  that  is  compatible  with  the 
purpose  for  which  (he  records  were 
collected.  Routine  uses  1,  3,  4,  6.  7  in 
the  notice  (formerly  published  as 
numbers  2,  4.  5,  7,  and  8,  respectively) 
have  been  reorganized  but  not  altered. 
Routine  use  2  (formerly  3)  has  been 
revised  to  clarify  that  contract  patent 
counsel  are  engaged  by  EPA  to  prepare 
and  prosecute  patent  applications  as 
well  as  to  search  patents.  Routine  use  5 
(formerly  6)  has  been  amended  to  reflect 
disclosures  of  files  in  connection  with 
EPA's  implementation  of  the  Federal 
Technology  Transfer  Act  of  1986. 
Routine  use  8  has  been  added  to  enable 
EPA  to  disclose  records  to  Government 
contractors,  other  than  contract  patent 
counsel  covered  in  a  separate  routine 
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[FRL-5006-31 

Privacy  Act  of  1974;  System  of 
Records 

action:  Notice  of  amendment  to  existing 
Privacy  Act  system  of  records. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  amend  its 
Privacy  Act  system  of  records, 
"Invention  Reports  Submitted  to  the 
Environmental  Protection  Agency." 
previously  published  at  50  FR  50227 
(December  9. 1985).  The  primary 
purpose  of  this  amendment  is  to  clarify 
existing  and  add  new  routine  uses,  to 
add  a  new  category  of  individuals 
covered  by  the  system,  to  reflect 
changes  required  by  the  adoption  of  a 
computer  tracking  system  for  covered 
records,  to  more  accurately  describe  the 
sources  of  records  in  the  system,  and  to 
add  new  data  elements  by  which 
information  may  be  retrieved  from  the 
system.  All  other  changes  to  the  system 
are  of  a  minor  nature. 
EFFECTIVE  DATE:  This  amendment  shall 
become  effective  without  further  notice 
forty  (40)  days  after  publication  unless 
comments  are  received  which  dictate  a 
contrary  determination. 
ADDRESSES:  Comments  should  be 
addressed  to  Patent  Counsel,  U.S.  EPA. 
Office  of  General  Counsel.  General  and 
Information  Law  Division  (2379).  401  M 
Street  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Gorman.  Patent  Counsel. 
U.S.  EPA,  Office  of  General  Counsel, 
General  and  Information  Law  Division 
(2379),  401  M  Street  SW..  Washington, 
DC  20460.  Tel.  (202)  260-1339. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
amending  a  system  of  records, 
"Invention  Reports  Submitted  to  the 
Environmental  Protection  Agencv-EPA/ 
OGC/Grants-16,"  as  follows: 

First,  EPA  is  adding  new  routine  uses 
and  revising  existing  routine  uses  in  a 
manner  that  is  compatible  with  the 
purpose  for  which  tixe  records  were 
collected.  Routine  uses  1,  3.  4,  6,  7  in 
the  notice  (formerly  pubUshed  as 
numbers  2,  4,  5,  7.  and  8,  resi>ectively) 
have  been  reorganized  but  not  altered. 
Routine  use  2  (formerly  3)  has  been 
revised  to  clarify  that  contract  patent 
counsel  are  engaged  by  EPA  to  prepare 
and  prosecute  patent  applications  as 
well  as  to  search  patents.  Routine  use  5 
(formerly  6)  has  been  amended  to  reflect 
disclosures  of  files  in  connection  with 
EPA's  implementation  of  the  Fedaral 
Technology  Transfer  Act  of  1986. 
Routine  use  8  has  been  added  to  enable 
EPA  to  disclose  records  to  Government 
contractors,  other  than  contract  patent 
counsel  covered  in  a  separate  routine 


use.  who  are  engaged  to  perform  duties 
on  behalf  of  the  Government.  Routine 
use  9  has  been  added  to  permit 
disclosiu^s  of  records  in  the  system  to 
the  Department  of  Justice  when  EPA  is 
a  party  to  or  has  an  interest  in  litigation. 
In  addition,  a  list  of  five  general  routine 
uses  currently  applicable  to  this  system 
of  records,  but  pubUshed  in  a  separate 
Federal  Register  notice  (40  FR  43194, 
September  18,  1975),  has  been  amended 
and  republished  as  routine  uses  10 
through  14  in  this  notice.  These  routine 
uses  have  been  revised  to  provide  more 
accurate  and  precise  descriptions  of  the 
permitted  disclosvu^s,  which  include 
disclosures  to  Congress  at  an 
individual's  request;  for  law 
enforcement  purposes;  in  connection 
with  judicial  and  administrative 
litigation;  and  in  connection  with 
emplojTnent,  contract  and  benefit 
entitlement  decisions. 

Second.  EPA  has  developed  a 
computer  system  which  indexes  and 
tracks  information  contained  in  this 
system  of  records.  The  sections  of  this 
notice  describing  "Storage," 
"Retrievability,"  and  "Safeguards"  have 
been  revised  to  reflect  the  changes 
resulting  from  adoption  of  the  computer 
tracking  system. 

Third,  the  "Record  Source  Categories" 
section  has  been  revised  to  include  U.S. 
and  foreign  patent  offices,  which  were 
inadvertently  omitted  from  the  prior 
publication  of  this  notice. 

Fourth,  the  section  on  "Categories  of 
Individuals  Covered  by  this  System"  is 
being  revised  to  include  a  new  category 
of  individuals:  Parties  to  cooperative 
research  and  development  agreements 
under  the  Federal  Technology  Transfer 
Act  of  1986. 

Fifth,  the  "Retrievability"  section  of 
the  notice  is  being  revised  to  indicate 
that^information  in  the  system  may  also 
be  retrieved  by  patent  application 
number  and/or  patent  number. 

The  remaining  revisions  to  this 
system  of  records  are  editorial  in  nature 
or  clarify  and  update  the  existing  notice 
to  reflect  administrative,  organizational, 
and  statutory  revisions  which  have 
occurred  since  the  previous  publication 
of  the  notice  in  the  Federal  Register. 

The  report  on  significantly  altered 
systems  of  records  required  by  5  U.S.C. 
552a(r)  has  been  submitted  to  Congress  ' 
and  the  Office  of  Management  and 
Budget. 


Dated:  June  16. 1994. 
Jonathan  Cannon, 

Assistant  Administrator  for  Administration 
and  Resources  Management. 

EPA-16 

SYSTEM  NAME: 

Invention  Reports  Submitted  to  the 
EPA. 

SYSTEM  LOCATION: 

U.S.  Environmental  Protection 
Agency,  Office  of  General  Counsel. 
General  and  Information  Law  Division 
(2379),  401  M  Street  SW.,  Washington. 
DC  20460. 

CATEGOWES  OF  IMXVIOUALS  COVERED  Br  THE 
SYSTEM: 

EPA  employees  and  employees  of 
contractors,  subcontractors,  grantees, 
cooperative  agreement  recipients  (40 
CFR  part  30).  and  parties  to coopsrative 
research  and  development  afrp«   lents 
(15  U.S.Q  3710a)  who  have  sub,  itted 
invention  reports  to  EPA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Invention  reports,  patent  appli.::ations, 
patents,  patent  assignments.  licenses, 
procurement  requests.  Government 
purchase  orders,  and  other  documents 
relevant  to  inventions  made  under  EPA 
sponsorship. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
E.O.  9865,  E.O.  10096,  35  U.S.C  Ch. 
18  (Patent  Rights  in  Inventions  Made 
with  Federal  Assistance).  37  CFR  parts 
101  and  404,  40  CFR  part  30,  48  CFR 
parts  27  and  52. 

PURPOSE(S): 

Records  are  maintained  for  the 
purpose  of  documenting  inventions 
made  u/ffder  EPA  sponsorship,  in.:luding 
filing  patent  applications,  determining 
rights  to  inventions,  licensing 
inventions,  and  ascertaining 
inventorship  and  priority  of  invention. 

ROUTINE  USES  OF  RECORDS  MAIKTAMED  N  THE 
SYSTEM,  tICLllDING  CATEGORIES  C^  USEnS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  may  be  disclosed 
routinely: 

1.  To  scientific  personnel  who  possess 
the  expertise  to  understand  the 
invention  and  evaluate  its  importance  to 
the  Government  and/or  the  public. 

2.  To  contract  patent  counsel  and 
their  employees  retained  by  the  Agency 
for  patent  searching,  preparation  and 
prosecution  of  United  States  and  foreign 
patent  applications. 

3.  To  Government  agencies  whom  we 
contact  regarding  possible  use,  interest 
in  or  ownership  rights  in  our 
inventions. 

4.  To  the  National  Technical 
Information  Service  of  the  Department 
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11.  To  a  Member  of  Congress  or  a 
congressional  office  in  response  to  an 
inquiry  from  that  Member  or  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains. 

12.  To  a  Federal  agency  which  has 
requested  information  relevant  to  its 
decision  in  connection  with  the  firing  or 
retention  of  an  employee;  the  reporting 
of  an  investigation  on  an  employee;  the 
letting  of  a  contract;  or  the  issuance  of 

e  security  clearance,  license,  grant,  or 
other  benefit. 

13.  To  a  Federal,  State  or  local  agency 
where  necessary  to  enable  EPA  to  obtain 
information  relevant  to  an  EPA  decision 
concerning  the  hiring  or  retention  of  an 
employee;  the  letting  of  a  contract;  or 
the  issuance  of  a  security  clearance, 
license,  grant  or  other  benefit. 

14.  To  an  appropriate  Federal.  State, 
local  or  foreign  agency  responsible  for 
investigation,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation 
or  order,  where  there  is  an  indication  of 
a  violation  or  potential  violation  of  the 
statute,  rule,  regulation  or  order  and  the 
information  disclosed  is  relevant  to  the 
matter. 

POLiaES  AND  PflACTJCES  FOR  STORING, 
RSTRIEVMG,  ACCESSING,  RETAMiNG  AND 
DtSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Individual  file  folders  in  file  cabinets 
and  indexed  on  computer  tracking 
system. 

RETRIEVABIUTY: 

Indexed  and  retrieved  by  inventor's 
name,  by  case  identification  number, 
and  by  patent  application  number  or 
patent  number. 

SAFEGUARDS: 

Access  is  limited  to  EPA  personnel 
with  an  official  need  to  know.  During 
non-business  hours,  the  files  are  kept  in 
a  locked  room  in  a  building  with 
controlled  access.  In  addition,  access  to 
the  computerized  index  is  limited  to 
rPA  personnel  with  an  official  need  to 
Icnow  and  an  authorized  password. 

HETENTIGN  AND  DISPOSAL: 

The  records  are  maintained  for 
seventeen  years  after  completion  or 
termination  of  action  on  the  disclosed 
invention,  such  as  issuance  of  a  patent. 
The  records  are  maintained  at  EPA  for 
approximately  three  to  eight  years  and 
are  then  sent  to  a  Federal  Records 
Center  for  tlie  remainder  of  the 
spplicable  retention  period. 

SrSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  General  Counsel.  General 
fend  Information  Law  Division  (2379), 
Office  of  General  Counsel,  U.S. 


Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington.  DC  20460. 

Notification  procedure: 

Written  ir»quiries  should  be  directed 
to  the  System  Manager  at  the  address 
listed  above.  The  System  Manager  will 
provide  additional  information  or 
requirements  if  necessary. 

RECORO  ACCESS  PROCEDURES: 

Same  as  Notification  Procedure.  In 
addition,  individuals  seeking  access 
should  reasonably  specify  the  record 
contents  being  sought. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  Procedure.  In 
addition,  individuals  contesting  records 
should  reasonably  identify  the  record 
and  specify  the  information  being  . 
contested.  The  corrective  action  being 
sought  and  supporting  justification  for 
that  action  should  be  provided. 

RECORD  SOURCE  CATEGORIES: 

Records  in  the  system  are  obtained 
f"om  invention  report  submitters 
covered  by  this  system,  their 
supervisors,  other  persons  with 
knowledge  of  the  invention  or  expertise 
in  the  particular  area  of  the  invention. 
EPA  Patent  Counsel.  EPA  contractors 
v'ho  have  searched  the  invention, 
prepared  a  patent  application  on  the 
invention  and/or  otherwise  performed, 
work  relating  to  a  patent  application, 
and  the  United  States  and  foreign  patent 
offices. 

SySTEM  EXEMPTED  FROM  CERTAIN  PROVIStONS 
OF  THE  ACT: 

None. 
|FR  Doc.  94-16075  Filed  6-30-94;  8:45  am) 

BILLING  CODE  6S60-60-P 

[rRL-5006-1] 

Proposed  Settlement;  Acid  Rain 
Allowance  Allocations  and  Reserves 
Pule  Litigation 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  ofthe  Clean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
S9ttlement  of  Southern  Illinois  Power 
Cooperative,  Inc.  v.  Environmental 
Protection  Agency,  No.  93-2263  (7th 
Cir.). 

This  case  involves  a  challenge  to  the 
final  i^le,  entitled' 'Acid  Rain 
Allowance  Allocations  and  Reserves," 
which,  inter  alia,  aUocated  sulfur 
dioxide  emission  allowances  to  Marion 
[Illinois)  Power  Station  Units  1,  2,  ana 
3.  58  FR  15634, 15662  (March  23. 1993-. 


For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Environmental  Protection 
Agency  will  receive  written  comments 
relating  to  the  settlement  fi-om  persons 
who  were  not  named  as  parties  to  the 
litigation  in  question.  The  Agency  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed 
settlement  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act.  Copies 
of  the  settlement  are  available  from 
Phyllis  Cochran,  Air  and  Radiation 
Division  (2344),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W., 
Washington,  DC  20460,  (202)  260-7606. 
Written  comments  should  be  sent  to  Jon 
Averback  at  the  above  address  and  must 
be  submitted  on  nr  before  August  1, 
1994. 

Dated:  June  27.  1994 
Jean  C.  Nelson, 
General  Counsel. 
[FR  Doc.  94-16016  Filed  6-30-94.  843  ami 

BILUNG  CO0€  6560-60-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

agency:  Board  of  Governors  of  th<! 
Federal  Reserve  System. 
ACTION:  Notice. 

Background: 

On  June  15,  1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 


Report 

FR  2900  

FR  29502951  .; ...., „. 

FR  2000  , 

FR  2001 . 

Small  businesses  are  affected. 

General  descnption  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §§  248(a).  461.  603.  615.  and 
1305(b)(2)l  and  is  given  confidential 
treatment  [5  U.S.C.  §552b(4)]. 

This  package  of  reports  collects 
information  on:  deposits  and  related 
items  from  depository  institutions  that 
have  transaction  accounts  or 
nonpersonal  time  deposits  and  that  are 
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For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Environmental  Protection 
Agency  will  receive  written  comments 
relating  to  the  settlement  from  persons 
who  were  not  named  as  parties  to  the 
litigation  in  question.  The  Agency  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed 
settlement  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  .Act.  Copies 
of  the  settlement  are  available  from 
Phyllis  Cochran,  Air  and  Radiation 
Division  (2344),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W., 
Washington,  DC  20460.  (202)  260-7606. 
Written  comments  should  be  sent  to  Jon 
Averback  at  the  above  address  and  must 
be  submitted  on  or  before  August  1, 
1994. 

Dated:  June  27.  1994 
lean  C.  Nelson, 
General  Counsel. 

[FR  Doc.  94-16016  Filed  6-30-94;  843  nm| 
BILUNO  COOC  e5«0-60-«l 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 


Background: 

On  June  15.  1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 


Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  ofTicial  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrimient(s)  will  be 
placed  into  OMB's  pubhc  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  coUection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATES:  Comments  must  be  submitted  on 
or  before  August  1,  1994. 

ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  he  addressed  to  Mr.  William  W. 
Wiles,  SecretEjy,  Board  of  Governors  of 
the  Federal  Reserve  System,  20tli  and  C 
Streets.  NTW..  Washington,  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  B-1122  between 


9.00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  Uie  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Milo  Sunderhauf,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
E.xecutive  Office  Building,  Room  3208, 
Washington ,  DC  20  5  03 . 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  and  otlier 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Mary  M.  McLaughlin. 
Federal  ^Reserve  Board  Clearance  Officer 
(202-452-3829),  Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve^ystem,  Washington, 
D.C.  20551.  For  the  hearing  impaired 
only.  Telecommunications  Device  for 
the  Deaf  (TTD)  Dorothea  Thompson 
(202-452-3544).  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington,  D.C.  20551.  Proposal  to 
approve  under  OMB  delegated  authority 
the  extension  with  revisions,  of  the 
following  reports: 

1 .  Report  title:  Report  of  Transaction 
Accounts,  Other  Deposits  and  Vault 
Cash;  Reports  of  Certain  Eurocurrency 
Transactions;  and  Advance  Reports  of 
Deposits 

Agency  form  number:  FR  2900;  FR 
2950/51;  and  FR  2000/2001 
OMB  Docket  number:  7100-0087 
Frequency:  Weekly,  Quarterly. 
Daily— Kiependent  upon  request 
Reporters:  Depository  institutions 
Annual  reporting  hours:  1.767,743 


Report 

Estimated  Number 
of  Respondents 

Estimated  Hours  Per  Response 

FR  2900 

8,764  (weekly) 

4,934  (quarterly)  .... 

693  (weekly) 

1  (quarterty) 

186 

1  to  12  (3.50  avg ) 

1  to  12  (3.50  avg.) 

.2  to  5  (1.00  avg) 

.2  to  5  (1.00  avg)                                                                \ 

.3  to  2.4  (.84  avg.)                                   '                             \ 

.3  to  3  (.96  avg.) 

FR  2950/2951 ...._, „ 

FR  2000  , 

FR2001 : 

540  

Small  businesses  are  affected. 

General  descnption  of  report:  This 
information  collection  is  mandatory  [12 
U.S.C.  §§  248(a).  461,  603.  615,  and 
1305(b)(2)l  and  is  given  confidential 
treatment  [5  U.S.C.  §552b(4)]. 

This  package  of  reports  collects 
inforniation  on:  deposits  and  related 
items  from  depository  institutions  that 
have  transaction  accounts  or 
nonpersonai  time  deposits  and  that  are 


not  fully  exempt  fi^m  reserve 
requirements  ("nonexempt 
institutions")  (FR  2900);  Eurocurrency 
transactions  from  depository 
institutions.that  obtain  funds  from 
foreign  (non-U.S.)  sources  or  that 
maintain  foreign  branches  (FR  2950.  FR 
2951);  and  selected  items  on  the  FR 
2900  in  advance  from  samples  of 
commercial  banks  on  a  daily  basis  (FR 
2000)  and  on  a  weekly  basis  (FR  2001). 


The  Federal  Reserve  proposes  that  the 
single  deposit  cutoff  (S44.8  million) 
(nnd  one  of  two  determinants  of 
deposits  reporting  category)  be  replaced 
by  two  separate  deposit  cutoffs  ($44.8 
million  and  $55.0  milhon).  The  higher 
cutoff  would  be  applied  to  nonexempt 
reporters,  resulting  in  a  shift  of  ovei 
1,000  reporters  irom  weekly  to  quarterly 
FR  2900  reporting  and  a  significant 
reduction  in  annual  reporting  buraen. 
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The  lower  cutoff  wou  d  continue  to 
apply  to  fully-exempt  institutions  (see 
Item  1  below).  In  the  uture,  both  cutoffs 
would  be  indexed  am  lually.  Also,  the 
Federal  Reserve  prop<  ises  to  broaden  the 
entity  coverage  of  the  daily  FR  2000  to 
include  large  thrift  ini  ;titutions,  and 
recommends  that  eigl:  teen  thrifts  be 
added  to  the  reportinj  panel.  No 
revisions  to  the  conte;  it  of  any  of  the 
reports  are  proposed,  information 
provided  by  these  reports  is  used  for 
administering  Regulation  D — Reserve 
Requirements  of  Depository  Institutions; 
or  for  constructing,  aijalyzing,  and 
controlling  the  monetpry  and  reserves 
aggregates;  or  both. 

Proposal  to  approve  ^nder  ONfB 
delegated  authority  the  extension 
without  revisions,  of  the  following 
reports: 

1.  Report  title:  Quai  terly  Report  of 
Selected  Deposits,  Vai  lit  Cash  and 
Reservable  Liabilities 
Report  of  Total  Depos 
Liabilities. 

Agency  form  number.  FR  2910q;  FR 
2910a. 

OMB  Docket  number: 

Frequency:  Queuter 

Reporters:  Depositofy  institutions. 

Annual  reporiing  ht  >urs:  7.194 


and  Annual 

ts  and  Reservable 


7100-0175. 
y;  Annually. 


Report 


FR2910q 
FR  2910a 


Esti»  lated 

Num  jef  of 

respoKlents 


an! 


4  31 


age  icies  i 


Small  businesses 

Genera]  description 
information  collection 
U.S.C  ^§  248(a)  and 
confidential  treatment 
§552b(4)]. 

These  reports  collec  t 
from  depository  instityti 
U.S.  branches  and 
banks  and  Edge  and 
corporations)  that  are 
reserve  requirements 
Germain  Etepository 
1982.  Information  projaded 
reports  is  used  to  con 
the  monetary  aggregat^ 
compliance  with  Regu  lati 
Requirements  of  Depo  sitory 
No  changes  are  propo!  ed 
reports. 

2.  Report  title:  Allodation 
Reserve  Tranche  and 
Liabilities  Exemption 

Agency  form  num' 
2930a. 

OMB  Docket  num 

Frequency:  AnnualU^ 
occasion. 


iber 


534 
6.377 


Estimated 

Average 

Hotjfs  Per 

Response 


2.00 
.50 


affected. 
of  reports:  This 
is  mandatory  (12 

1  and  is  given 
[5  U.S.C. 


information 
ons  (other  than 
of  foreign 
ajreement 
iilly  exempt  from 
1  inder  the  Gam-St 
Institutions  Act  of 

by  these 
^ruct  and  analyze 
s  and  to  ensure 
ion  D — Reserve 
Institutions, 
for  these 

of  Low 
teservable 

b«  r:  FR  2930  FR 


7100-0088. 
,  and  on 


Reporters:  Depository  institutions. 

Annual  reporting  hours:  126. 

Estimated  average  hours  per  response: 
.25. 

Estimated  number  of  respondents: 
502. 

Small  businesses  are  affected. 

General  description  of  reports;  This 
information  collection  is  mandatory  (12 
U.S.C.  §§  248(a)  and  461)  and  is  given 
confidential  treatment  [5  U.S.C. 
§552b(4)]. 

This  report  provides  infoimation  on 
the  allocation  of  the  low  reserve  tranche 
and  reservable  liabilities  exemption  for 
depository  institutions  having  offices  (or 
groups  of  ofBces)  that  submit  separate 
FR  2900  deposits  reports.  The  data 
collected  by  these  reports  are  needed  for 
the  calculation  of  required  reserves.  No 
changes  are  proposed  for  these  reports. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  27,  1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  94-16028  Filed  6-30-94;  8:45  am) 

BILLING  C00€  621(M)1-P 


First  Ozaukee  Capital  Corp.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
\mder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 


reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ofBces  of  the  Board  of 
Governors  not  later  than  July  21, 1994 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Ozaukee  Capital  Corp., 
Cedarburg,  Wisconsin,  to  engage  de 
novo  in  making  and  servicing  loans 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  27, 1994. 
Jennifer  J.  Johnson, 
Associa  te  Secretary  of  the  Board. 
[FR  Doc.  94-16030  Filed  6-30-94;  8:45  am) 

BILLING  COOe  6210-01-F 


Maine  Bank  Corp.,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
'considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
vwitten  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  25. 
1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 


*  I 


Atlentic  Avenue,  Boston.  Massachusetts 
02106: 

I.  Maine  Bank  Corp.,  Portland.  Maine, 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Maine  Bank  &  Trust  Company. 
Portland.  Maine. 

B.  Federal  Reserve  Bank  of  Chicago 
Oames  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1 .  First  Ozaukee  Capital  Corp. . 
Cedarburg.  Wisconsin,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Ozaukee  Savings  Bank,  Cedarburg. 
Wisconsin. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  New  Independent  Bancshares,  Inc., 
New  Washington,  Indiana,  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  New 
Washington  State  Bank.  New 
Washington,  Indiana. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  GHB,  Inc.,  Colorado  City.  Colorado 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Greenhorn  Valley  Bank.  '.' 
Colorado  City.  Colorado.  [ 

2.  First  Capital  Corporation,  Fort 
Scott,  Kansas,  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Kincaid  Banc 
Agency,  Inc.,  Kincmd,  Kansas,  and  j 
thereby  indirectly  acquire  Bank  of 
Kincaid,  Kincaid.  Kansas.                             J 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  June  27.  1994. 

(ennifier  J.  Johnson, 

Associate  Secretary  of  the  Board  ' 

[FR  Doc.  94-16032  Filed  6-30-94;  8:45  ami  ' 

BILLING  COOE  621(MI1-F  ' 


Sharon  E.  Thompson,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Contit)l  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  In  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  w^ill  also  be  available 
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Atlentic  Avenue,  Boston.  Massachusetts 
02106: 

1.  Maine  Bank  Corp.,  Portland.  Maine, 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Maine  Bank  &  Trust  Company, 
Portland.  Maine. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  First  Ozaukee  Capita!  Corp., 
Cedarburg,  Wisconsin,  to  become  a  bank- 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Ozaukee  Savings  Bank,  Cedarburg. 
Wisconsin. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  41 1 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  New  Independent  Bancshares.  Inc.. 
New  Washington,  Indiana,  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  New 
Washington  State  Bank,  New 
Washington,  Indiana. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  GHB,  Inc.,  Colorado  City.  Colorado, 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Greenhorn  Valley  Bank. 
Colorado  City,  Colorado. 

2.  First  Capital  Corporation,  Fort 
Scott,  Kansas,  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Kincaid  Banc 
Agency.  Inc.,  Kincaid.  Kansas,  and 
thereby  indirectly  acquire  Bank  of 
Kincaid,  Kincaid,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  27.  1994. 

fennifer  J.  lohnson. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  94-16032  Filed  6-30-94;  8:45  ami 

BILUMG  CODE  621(M)1-F 


Sharon  E.  Thompson,  et  aj.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 


for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\e  Bank  indicated  for  that  notice 
or  to  the  oHices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  21, 1994. 

A.  Federal  Reser\'e  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Sharon  E.  Thompson, 
Mindenmines,  Missouri  and  Joyce  L. 
Draper  (personally  and  as  co-trustee  of 
the  Jon  A.  Simoncic  Trust),  Pittsburg. 
Kansas,  to  acquire  an  additional  22.72 
percent,  for  a  total  of  44.49  percent  of 
the  voting  shares  of  S.T.D.  Investments. 
Inc..  Mindenmines,  Missouri,  and 
thereby  indirectly  acquire  Bank  of 
Minden,  Mindenmines,  Missouri, 

2.  James  H.  Vincent  and  Mildred  A/. 
Vincent,  Yuma,  Colorado,  to  acquire  an 
additional  3.72,  for  a  total  of  12.16 
percent  of  the  voting  shares  of 
Washington  Investment  Company,  Otis. 
Colorado,  and  thereby  indirectly  acquire 
First  National  Bank  of  Akron,  Akron, 
Colorado,  First  National  Bank  of  Otis. 
Otis,  Colorado,  and  First  National  Bank 
of  Yuma,  Yuma,  Colorado. 

B.  Federal  Rmerve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Michael  Evans  Montgomery,  Dallas. 
Texas,  to  acquire  19.81,  for  a  total  of 
35.06  percent  of  the  voting  shares  of 
Metroplex  Bancshares,  Inc.,  Dallas, 
Texas,  and  thereby  indirectly  acquire 
Bent  Tree  National  Bank,  Addison. 
Texas. 

Board  of  Governors  of  the  Federal  Reser^n 
System.  June  27.  1994. 
leanifier  J.  Johnson. 
Associate  Secretary'  of  the  Board. 
(PR  Doc.  94-16031  Filed  6-30-94:  8.45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Hanford  Thyroid  Mortidity  Study 
Advisory  Committee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  J^evention  (CDC) 
announces  the  following  meeting. 

Name:  Hanford  Th>Toid  Morbidity  Study 
Advisory  Committee. 

Time  and  Date:  8:30  a.m.-5  p.m.,  July  18. 
1994.  7  p.m.-9  p.m.,  July  18.  1904. 


P/oce:  Cavanaugh's  River  Inn,  North  700 
Division  Street,  Spokane,  Washington  99202. 

Stofus.Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
providing  advice  and  guidance  to  the 
Director,  CDC.  regarding  the  scientific  merit 
and  direction  of  the  Hanford  Thyroid 
Morbidity  Study.  The  conirainee  will  review 
» development  of  the  study  protocol  and 
recommend  changes  of  scientific  merit  to 
CDC.  advise  on  the  conduct  of  the  pilot  study 
using  the  approved  protocol,  and  assist  in 
determining  the  feasibility  of  a  full-scale 
epidemiologic  study.  If  the  full-scale 
epidemiologic  study  is  carried  out.  the 
committee  will  advise  CDC  on  the  design  and 
conduct  of  the  study  anrf  analysis  cf  the 
results. 

Matters  To  Be  Discussed:  The  Handfard 
Thyroid  Morbidity  Study  Advisory 
Committee  wili  meet  to:  (1)  Discuss  updrtes 
of  the  status  of  various  components  of  the 
Hanford  Th>Toid  Disease  Study  and  (2) 
conduct  a  public  meeting  for  open  discussion 
and  inform  the  public  on  the  progress  of  thf 
pilot  study  being  conducted  by  the  Fred 
Hutchinson  Cancer  Research  Center. 
Specifically,  the  discussions  will  focus  on 
scientific  rationale,  clinical  updates,  tribal 
activities  and  plans,  public  invoKeraent. 
confidentially  assurance,  and  stiitus  reports 
on  the  conduct  of  the  pilot  study.  On  July  18 
at  7  p.m..  the  meeting  will  continue  in  order 
to  allow  more  ti.me  for  public  input  and 
comment. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Infonnotiort:  ^ 
Nadine  Dickerson.  Program  Analyst.      ( 
Radiation  Studies  Branch.  Division  of  / 
Environmental  Hazards  and  Hea'th  Effects. 
National  Center  for  Environmental  Health. 
CDC.  4770  Buford  Highway,  NE.  (F-35), 
Atlanta.  Georgia  30341-3724.  telephone  404/ 
488-7040. 

Dated:  June  28. 1994. 
William  H.  Ginison, 
Acting  Associate  Director  for  Policy 
Coordination  Centers  for  Disease  Control  and 
Prevention  (CDCl. 

[FR  Doc.  94-16153  Filed  6-30-94;  8:45  ami 
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Food  and  Drug  Administration 
[Docket  No.  940-0134] 

Salmonella  Contamination  of  Animal 
Feed  and  Animal  Feed  Ingredients; 
Animal  By-Products  for  Feeds- 
Salmonella  Contamination  Compliance 
Policy  Guides;  Revocation 

agency:  Food  and  Drug  Administration. 

HHS. 

ACnON;  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revoking 
Compliance  Policy  Guide  (CPG)  7126.07 
entitled  "Salmonella  Contamination  of 
Animal  Feed  and  Animal  Feed 
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7126.13  entitled 
For  Feeds — 
CoDtamii^tion."  This  action 
the  guides  no 


Ingredients"  and  CPG 

"Animal  By-Products 

Salmonella 

is  being  taken  becausi 

longer  reflect  FDA  po  icy 

EFFECTIVE  DATE:  July  i,  1994. 

FOR  FUFTTHER  INFORMATION 
Daniel  G.  McChesney 
Grassie,  Center  for  Ve  terinary 
(HFV'-222).  Food  andJDrug 
Administration,  7509 
Rockville,  MD  20855. 
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contact: 
or  Linda  A. 

Medicine 

Standish  PI.. 
301-594-1728. 


SUPPLEMENTARY  INFORMATION:  In 
September  1990,  in  a  Speech  given  by 
FDA's  Center  for  Vete  rinary  Medicine 
(CVM)  entitled  "Symjiosium  on  Feed 
Quality  Assurance,  a  :  System-wide 
Approach,"  FDA  anndunced  its  goal  of 
Salmonella-negative  t  nimal  feed  and 
feed  ingredients.  FDA  has  pubUshed  a 
transcript  of  this  sym|  >osium  in  a 
volume  by  the  same  ti  tie,  which  is 
available  from  CVM  u  ider  Department 
of  Health  and  Human  Services  (DHHS) 
publication  number  (i  DA)  91-6050. 
Copies  are  available  fi  om  Linda  A. 
Grassie  (above  addresi ;). 

To  achieve  this  goal  of  Sdmonella- 
negative  feed  and  feec  ingredients,  CVM 
is  working  with  the  U  S.  Animal  Health 
Association,  academic ,  and  industry  to 
develop  and  impleme:  it  the  hazard 
analysis  of  critical  cor  trol  points 
(HACCP)  quality  assui  ance  programs 
vdthin  the  feed  indust  ry  and  to  develop 
sampling  plans  for  Sa  monella  based  on 
risk.  Effective  July  1,  1 994,  FDA  is 
revoking  CPG's  7126.(  7  and  7126.13 
because  they  no  longe  ■  reflect  FDA 
policy.  The  policy  gui  lance  in  CPG 
7126.07  was  that  FDA  would  not 
routinely  inspect  or  sa  mple  animal  feed 
or  animal  feed  ingredi  mts  of  either 
domestic  or  import  ori  gin  for 
Salmonella  contamina  tion.  CPG  7126.07 
provided  guidance  cri  eria  for 
recommending  legal  ai  tion  for 
Salmonella  contamina  Lion  in  animal  by- 
products for  feed. 

Under  section  402(e   of  the  Federal 
Food,  Drug,  and  Cosm  rtic  Act  (21  U.S.C 
342(a))  animal  feed,  fe  !d  ingredients, 
and  pet  food  containir  g  SahnoneUa  are 
adulterated  and  are  su  jject  to  regulatory 
action.  Reports  of  Sain  tonella 
contamination  will  be  reviewed  on  a 
case-by-case  basis.  Dec  isions  on 
regulatory  action  will  1  )e  based  on 
sample  results,  the  risl :  associated  with 
the  product,  and  the  fi:  td's  actions  to 
remedy  production  ano  handling 
problems  that  may  baiie  caused  the 
Salmonella  contamina  ion. 


n 


Dated:  June  27, 1994. 

Gary  Dykstra, 

Acting  Associate  Cowwisioner  for  Regulatory 
Affairs. 

[PR  Doc.  94-16091  Filed  6-30-94;  &:45  am] 
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[Docket  No.  94P-0157] 

White  Chocolate  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Market  Testing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Kraft  General  Foods,  Inc.,  to  market 
test  a  product  identified  as  "white 
chocolate"  that  deviates  from  the  U.S. 
standards  of  identity  for  chocolate 
products,  e.g.,  chocolate  liquor,  sweet 
chocolate,  milk  chocolate,  buttermilk 
chocolate,  skim  milk  chocolate,  and 
mixed  dairy  product  chocolates,  in  that 
it  is  prepared  without  the  nonfat 
components  of  the  ground  cacao  nibs 
but  contains  the  fat  (cacao  butter) 
expressed  from  the  cacao  nibs.  The  test 
product  may  also  contain  antioxidants. 
The  purpose  of  the  temporary  permit  is 
to  allow  the  apphcant  to  collect  data  on 
consumer  acceptance  of  the  product  in 
support  of  establishing  a  standard  of 
identity  for  white  chocolate. 
DATES:  The  permit  is  effective  for  15 
months,  be^nning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  September  29, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5099. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  bom  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA 
is  giving  noUce  that  a  temporary  permit 
has  been  issued  to  Kraft  General  Foods, 
Inc.,  250  North  St.,  White  Plains.  NY 
1 10625.  The  permit  covers  limited 
interstate  market  testing  of  a  product 
identified  as  "white  chocolate"  that 
deviates  from  the  U.S.  standards  of 
identity  for  chocolate  products,  e.g., 
chocolate  liquor  (21  CFR  163.111), 
sweet  chocolate  (21  CFR  163.123),  milk 
phocolate  (21  CFR  163.130),  buttermilk 


chocolate  (21  CFR  163.135),  skim  milk 
chocolate  (21  CFR  163.140),  and  mixed 
dairy  product  chocolates  (21  CFR 
163.145). 

For  the  purposes  of  this  permit,  white 
chocolate  is  the  soUd  or  semi-plastic 
food  prepared  by  intimately  mixing  and 
grinding  cocoa  butter  with  one  or  more 
nutritive  carbohydrate  sweeteners  and 
one  or  more  dairy  ingredients.  It 
contains  not  less  than  20  percent  of 
cocoa  butter,  not  less  than  14  percent  of 
total  milk  solids,  not  less  than  3.5 
percent  of  milkiat,  not  more  than  55 
percent  of  nutritive  carbohydrate 
sweetener,  and  not  more  than  1.0 
percent  hydroxylated  lecithin  or 
lecithin.  White  chocolate  may  also 
contain  spices,  natural  and  artificial 
flavorings  (not  imitating  chocolate, 
milk,  or  butter),  other  seasonings,  and 
antioxidants  approved  for  food  use;  but 
it  contains  no  added  coloring. 

The  test  product  will  bear  the  name 
"Premium  White  Chocolate  Baking 
Squares."  The  test  product  differs  from 
the  standardized  chocolate  products 
described  in  21  CFR  part  163  in  that  it 
is  prepared  without  the  nonfat 
components  of  the  ground  cacao  nibs 
but  contains  the  fat  (cocoa  butter) 
expressed  from  the  ground  cacao  nibs 
and  it  may  also  contain  antioxidants. 

This  permit  provides  for  the 
tempd'i'ary  marketing  of  237,000 
kilograms  (522,000  pounds)  of  the  test 
product.  The  test  product  will  be 
manufactured  by  Kraft  General  Foods 
Canada,  Inc.,  795  90th  Ave.,  Ville 
LaSalle,  Quebec,  Canada  K8R  3A4  The 
product  wll  be  distributed  nationwide. 
The  information  panel  of  the  label  will 
bear  nutrition  labeling  in  accordance 
with  21  CFR  101.9.  Each  of  the 
ingredients  used  in  the  food  will  be 
declared  on  the  label  as  required  by  the 
applicable  sections  of  21  CFR  part  101. 

This  permit  is  effectiv^for  15  months, 
begiiming  on  the  date  the  test  product 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  September  29, 1994. 

Dated:  June  21, 1994. 
L.  Robert  Lake, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  94-16092  Filed  6-30-94;  8:45  ami 
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Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 


have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  Friday,  May  27,  1994. 

(Call  Reports  Clearance  Officer  on  (410)  965- 
4142  for  copies  of  package) 

1.  Certification  by  a  Religious 
Group — 0960-0093.  The  information  on 
form  SSA-1458  is  used  by  the  Social 
Security  Administration  to  determine 
whether  or  not  the  members  of  a 
specific  religious  group  can  be 
exempted  from  paying  self-employment 


Number  of  Resporxlents  

Frequency  of  Response  

Average  Burden  Per  Resportse 
Estimated  Annual  Burden 


4.  Medical  History  and  Disability 
Report— 0960-0504.  The  information  on 
form  SSA-3820  is  used  by  the  Social 
Security  Administration  to  help  make 
determinations  in  claims  for  disabled 
child's  benefits.  The  respondents  are 
claimants  who  file  for  those  benefits. 

Number  of  Respondents  453,000 

Frequency  of  Response 1 

Average     Burden     Per     Re-     20  minutes. 

spouse. 
Estimated  Annual  Burden  ....     151,000 

hours.    ' 

5.  Social  Security  Request  for 
Information— 0960-NEW.  The 
information  on  form  SSA-6231  vvrill  be 
used  by  the  Social  Security 
Administration  to  complete  or  clarify 
data  previously  provided  by 
representative  payees  on  forms  SSA- 
623  or  SSA-6230.  The  respondents  will 
be  payees  who  furnished  incomplete  or 
luiclear  information. 


Number  of  Respondents  100.000 

Frequency  of  Response 1 

Average     Burden     Per     Re-  15  minutes. 

sponse. 

Estimated  Annual  Burden  ....  25,000  hours. 

OMB  Desk  Officer  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208, 
Washington,  D,C  20503. 


have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  Friday,  May  27,  1994. 

(Call  Reports  Clearance  Officer  on  (410)  965- 
4142  for  copies  of  f>ackage) 

1.  Certification  by  a  Religious 
Group — 0960-0093.  The  information  on 
form  SSA-1458  is  used  by  the  Social 
Security  Administration  to  determine 
whether  or  not  the  members  of  a 
specific  religious  group  can  be 
exempted  from  paying  self-employment 
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tax.  The  respondents  are  members  of 
such  groups. 

Number  of  Respondents  180 

Frequency  of  Response 1 

Average     Burden     Per     Re-  15  minutes. 

sponse. 

Estimated  Annual  Burden  ....  45  hours.   " 

2.  SSA-2765  (Request  for  Self- 
Employment  Information),  SSA-3365 
(Request  for  Employment  Information), 
SSA-4002  (Request  for  Employer 
Information) — 0960-0508.  The 
information  on  these  forms  is  used  by 
the  Social  Security  Administration  to 
determine  who  reported  earnings  belong 
to.  The  respondents  are  workers  or 
employers  who  are  requested  to 


complete  one  of  these  forms  regarding 
certain  unidentifiable  earnings. 

Number  of  Respondents  3,000.000 

Frequency  of  Response l 

Average     Burden     Per     Re-  tO  minutes, 
sponse. 

Estimated  Annual  Burden  ....     500,000 

hours. 

3.  Disability  Report;  Vocational 
Report— 0960-0141.  The  Information  on 
forms  SSA-3368  and  SSA-3369  is  used 
by  the  Social  Security  Administration  to 
help  develop  complete  disability  and 
vocational  information  in  claims  for 
disability  benefits.  The  respondents  are 
claimants  for  those  benefits. 


SSA-3368 


SSA-3369 


Number  of  Respondents  

Frequency  of  Response  _ 

Average  Burden  Per  Response 
Estimated  Annual  Burden 


2,264,000  1,000.000 

1  1 

45  rnlns  30  mins. 

1,698,000  500.000 
hours.  hours. 


4.  Medical  History  and  Disability 
Report— 0960-0504.  The  information  on 
form  SSA-3820  is  used  by  the  Social 
Security  Administration  to  help  make 
determinations  in  claims  for  disabled 
child's  benefits.  The  respondents  are 
claimants  who  file  for  those  benefits. 

Number  of  Respondents  453,000 

Frequency  of  Response 1 

Average     Burden     Per     Re-     20  minutes. 

sponse. 
Estimated  Annual  Burden  ....     151,000 

hours. 

5.  Social  Security  Request  for 
Information— 0960-NEW.  The 
information  on  form  SSA-6231  will  be 
used  by  the  Social  Security 
Administration  to  complete  or  clarify 
data  previously  provided  by 
representative  payees  on  forms  SSA- 
623  or  SSA-6230,  The  respondents  will 
be  payees  who  furnished  incomplete  or 
unclear  information. 


Date:  June  23, 1994. 

Charlotte  Whitenight, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

[FR  Doc.  94-15755  Filed  6-30-94;  8:45  am] 

BtLUNQ  COOe  4190-i»-P 


Number  of  Respondents 100,000 

Frequency  of  Response 1 

Average     Burden     Per    Re-  15  minutes. 

sponse. 

Estimated  Annual  Burden  ....  25.000  hours. 

OMB  Desk  Officer  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  addressr-OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208, 
Washington,  D.C.  20503. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-©4-1»17;  FR-3350-N-90] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  NoUce  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Barbara  Richards,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Sections  2905  and 


2906  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
Public  Law  103-160  (Pryor  Act 
Amendment)  and  with  56  FR  23789 
(May  24, 1991)  and  section  501  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411),  as 
amended,  HUD  is  pubhshing  this  Notice 
to  identify  Federal  buildings  and  other 
real  property  that  HUD  has  reviewed  for 
suitabihty  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventorj'  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  April  21, 
1993  Court  Order  in  National  Coalition 
for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

These  properties  reviewed  are  listed 
as  suitable/available  and  unsuitable.  In 
accordance  with  the  Pryor  Act 
Amendment  the  suitable  properties  will 
be  made  available  for  use  to  assist  the 
homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Please  be 
advised,  in  accordance  with  the 
proxasions  of  the  Piyor  Act  Amendment, 
that  if  no  expressions  of  interest  or 
applications  are  received  by  the 
Department  of  Health  and  Human 
Services  (HHS)  during  the  60  day 
period,  these  properties  will  no  longer 
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be  available  for  use  I  o  assist  the 
homeless.  In  the  cas  5  of  buildings  and 
properties  for  which  no  such  notice  is 
received,  these  builc  ings  and  properties 
shall  be  available  only  for  the  purpose 
of  permitting  a  rede\  elopment  authority 
to  express  in  writing  an  interest  in  the 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  be 
available  for  a  subm:  ssion  by  such 
redevelopment  auth(  irity  exclusively  for 
one  year.  Buildings  ( nd  properties 
available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  re<  evelopment 
authority  does  not  e^  press  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  o  buildings  or 
properties  within  th(  applicable  time 
period  such  building  s  and  properties 
shall  then  be  republi  ihed  as  properties 
available  for  use  to  ai  isist  the  homeless 
pursuant  to  Section  !  01  of  the  Stewart 
B.  McKinney  Homeh  ss  Assistance  Act. 
.  Homeless  assistan<  e  providers 
interested  in  any  sue  i  property  should 
send  a  written  expre!  sion  of  interest  to 
HHS,  addressed  to  Ju  dy  Breitman, 
Division  of  Health  F<  cilities  Planning. 
U.S.  Public  Health  S(  rvice,  HHS;  room 
17A-10,  5600  Fisher ;  Lane.  Rockville, 
MD  20857;  (301)  443  -2265.  (This  is  not 
a  toll-free  nimiber.)  V  HS  will  mail  to  the 
interested  provider  a  i  application 
packet,  which  will  in  elude  instructions 
for  completing  the  ap  plication.  In  order 
to  maximize  the  oppdrtunity  to  utilize  a 
suitable  property,  pre  viders  should 
submit  their  written  (  xpressions  of 
interest  as  soon  as  pc  ssible.  For 
complete  details  con(  eming  the 
processing  of  applica  ions,  the  reader  is 
encouragwi  to  refer  t(  <  the  interim  rule 
governing  this  progra  n.  56  FR  23789 
(May  24. 1991). 

Properties  listed  as  unsuitable  will 
not  be  made  availabh  for  any  other 
purpose  for  20  days  f  om  the  date  of  this 
Notice.  Homeless  ass  stance  providers 
interested  in  a  review  by  HUD  of  the, 
determination  of  unsiiitability  should 
call  the  toll  free  infor  nation  line  at  1- 
800-927-7588  for  del  ailed  instructions 
or  v^te  a  letter  to  Ba  bara  Richards  at 
the  address  listed  at  t  le  beginning  of 
this  Notice.  Included  in  the  request  for 
rpview  should  be  the  jroperty  address 
(including  zip  code),  he  date  of 
pubUcation  in  the  Fe«  eral  Register,  the 
landholding  agency,  i  nd  the  property 
number. 

For  more  informati  >n  regarding 
particular  properties  dentified  in  this 
Notice  (i.e..  acreage,  f  oor  plan,  existing 
sanitary  facilities,  exa  ct  street  address), 
providers  should  con  act  the 
appropriate  landhold  ng  agencies  at  the 
following  addresses:  ( lorps  of  Engineers: 
Gar>-  B.  Paterson,  Chii  (f.  Base 


Realigimient  and  Closure  Office, 
Directorate  of  Real  Estate,  20 
Massachusetts  Ave.,  NW..  Rm.  4133, 
Washington,  DC  20314-1000;  (2C2)  272- 
0520;  U.S.  Navy:  John  J.  Kane.  Deputy 
Division  Director,  Dept.  of  Navy^  Real 
Estate  Operations,  Naval  Facilities 
Engineering  Command,  200  Stovall 
Street,  Alexandria,  VA  22332-2300; 
(703)  32S-0474;  U.S.  Air  Force:  John 
Carr,  Realty  Specialist,  HQ-AFBDA/ 
BDR,  Pentagon,  Washington,  DC  20330- 
5130;  (703)  696-5569;  (These  are  not 
toll-free  numbers). 

Dated:  June  24, 1994. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Prograin, 
Federal  Register  Report  for  07/01/94 

Suitable/Available  Properties 


Buildings  (by  State) 
California 

3  Educational  Facilities 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789420113 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  3 

Comment:  13230-24580  sq.  ft.,  1-2  story, 
needs  rehab,  incs.  instruction  bldgs.,  ed/ 
training,  Bldgs.  101, 133.  75  A&B,  possible 
asbestes/lead  paint,  scheduled  to  be 
vacated  9/96. 

.5  Offices 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420114 

Status:  Pryor  /Amendment 

Base  closure  Number  of  Units:  5 

Comment:  960-21522  sq.  ft.,  1  story,  poss. 
asbestos/lead  paint,  incs.  admin,  ft  transp. 
offices,  personnel  support  detachment, 
#519  sits  bet  two  earthquake  fault  lines, 
sched  to  be  vac.  9/96. 

2  Maintenance  Facilities 

Naval  Medical  Center 

8750  Moimtain  Blvd. 

Oaidand  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789420115 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  2 

Comment:  196/1790  sq.  ft.,  needs  rehab,  poss. 
asbestos/lead  paint,  do  not  meet  seismic 
codes,  inc3.  transp.  maint.  shop,  grounds 
maint.,  Bldgs.  112,  20  A&B,  scheduled  to 
be  vacated  9/96. 

2  Stores 

Naval  .Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close' 

Property  Number:  789420116 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  2 


Comment:  2200/39492  sq.  ft.,  1-2  story, 
needs  rehab,  do  not  meet  seismic  codes, 
poss.  asbestos/lead  paint,  includes 
exchange  retail  store  &  mini  mart, 
scheduled  to  t>e  vacated  9/96. 

4  Recreational  Facilities 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789420117 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  4 

Comment:  1587-9160  sq.  ft.,  1  story,  needs 
rehab,  includes  racquetball  courts, 
swimming^pool,  amusement  center,  picnic 
shelter,  do  not  meet  seismic  codes, 
scheduled  to  be  vacated  9/96. 

2  Bachelor  Quarters 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789420118 

Status:  Pryor  Amendment 

Base  closure  Numt)6r  of  Units:  2 

Comment:  13230-13360  sq.  ft.,  1  story, 
possible  asbestos/lead  paint,  needs  rehab,   • 
do  not  meet  seismic  codes,  incs.  #'s  69 
A&B,  66  A&B,  scheduled  to  be  vacated  9/ 
96. 

2  Garages 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

laiidholding  Agency:  Navy  Base  Close 

Property  Number:  789420119 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  2 

Conunent:  644-5600  sq.  ft.,  1  story,  needs 
rehab,  do  not  meet  seismic  codes^  includes 
detached  garages,  scheduled  to  be  vacated 
9/96. 

2  Security  Facilities 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627-r 

Landholding  Agency:  Navy  Base  Close. 

Property  Number:  789420120 

Status:  Pryor  .\mendment 

Base  closiu*  Number  of  Units:  2 

Comment:  2020/15300  sq.  ft.,  1-2  story, 
poissible  asbestos/lead  paint,  needs  rehab, 
do  not  meet  seismic  codes,  scheduled  to  be 
vacated  9/96. 

6  Medical  Buildings  -       , 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627-- 

Landholding  Agency:  Navy  Base  Close. 

Property  Number:  783420121 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  6 

Comment:  1148-459576  sq.  ft.,  1-9  story, 
needs  rehab,  poss.  asl)estos/lead  paint,  do 
not  meet  seismic  codes,  incs.  hospital,  " 
dental  clinic,  alcohol  rehab  center,  etc,  to 
be  vacated  9/96. 

6  Miscellaneous  Facilities 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

L.andholding  Agency:  Navy  Base  Close 

Property  Number:  789420122 

Status:  Pryor  Amendment 


Base  closure  Number  of  Units:  6 

Comment:  22-775  sq.  fL,  1  story,  some  need 
repairs,  (toss,  asbestos/lead  f>aint,  do  not 
meet  seismic  codes,  incs.  pumphouse, 
water  treatment,  household  vacuum, 
sched.  to  be  vacated  9/96. 

Bldgs.  63  A  &  B 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close- 
Property  Number:  789420123 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  1 

Comment:  13230  sq.  ft,  1  story,  possible 
asbestos/lead  paint,  do  not  meet  seismic 
codes,  includes  medical  repair/facilities 
mngmt  scheduled  to  be  vacated  9/96. 

Bldg.  18 

Naval  Medical  Center 

Oakland  Co:  Alameda  CA  94627- 

Lahdholding  Agency:  Navy  Base  Close 

Property  Number  789420124 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  1 

Comments:  43476  sq.  ft.,  2  story,  Heeds  rehab, 
possible  asbestos/lead  paint,  includes 
consolidated  offices/enlisted  club  mess, 
scheduled  to  be  vacated  9/96. 

Bldg.  501 

Naval  Medical  Center 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420125 

Status:  Pryor  Ameildment 

Base  closure  Number  of  Units:  1 

Comments:  56298  sq.  ft.,  3  story,  possible 
asbestos/lead  paint,  does  not  meet  seismic' 
todes.  includes  barracks,  scheduled  to  be 
vacated  9/96. 

Bldg.  505 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420126 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  1 

Comments:  36900  sq.  ft.,  1  story,  does  not 
meet  seismic  codes,  incs.  cold  storage 
warehouse,  scheduled  to  be  vacated  9/96. 

2  Gate  Sentry  House 

Naval  Medical  Center    ■ 

8750  Mounuin  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420127 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  2 

Comments:  46/106  sq.  ft,  1  story,  do  no^ 
meet  seismic  codes,  possible  asbestos/lead 
paint.  #'s  506,  508,  scheduled  to  be  vacated 
9/96. 

2  Lab  Facilities' 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Numh«r  789420128 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  2 

Comments:  140/13230  sq.  ft.,  1  story,  do  not 
meet  seismic  codes,  poss.  asbetos/lead 
paint,  includes  lab  &  lab  blower  bldgs.  «  65 
&  218,  scheduled  to  be  vacated  9/96. 
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Base  closure  Number  of  Uaits:  6 

Conunent:  22-775  sq.  ft,  1  story,  some  need 
repairs,  poss.  asbestos/lead  paint,  do  not 
meet  seismic  codes,  incs.  pumphouse, 
water  treatment,  household  vacuum, 
sched.  to  be  vacated  9/96. 

Bldgs.  63  A  &  B 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close- 
Property  Nmnber:  789420123 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  1 

Comment:  13230  sq.  ft.  1  story,  possible 
asbestos/lead  paint,  do  not  meet  seismic 
codes,  includes  medical  repair/facilities 
mngmt  scheduled  to  be  vacated  9/96. 

Bldg.  18 

Naval  Medical  Center 

Oakland  Co:  Alameda  C.\  94627- 

Lahdholding  Agency:  Navy  Base  Close 

Property  Number  789420124 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  1 

Comments:  43476  sq.  ft.,  2  story,  needs  rehab, 
possible  asbestos/lead  paint,  includes 
consolidateid  offices/enlisted  club  mess, 
scheduled  to  be  vacated  9/96. 

Bldg.  501 

Naval  Medical  Center 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420125 

Status:  Pryor  Ameiidment 

Base  closure  Number  of  Units:  1 

Comments:  56298  sq.  ft.,  3  story,  possible 
asbestos/lead  paint,  does  not  meet  seismic' 
Codes,  includes  barracks,  scheduled  to  be 
vacated  9/96. 

Bldg.  505 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420126 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  1 

Comments:  36900  sq.  fi.,  1  story,  does  not 
meet  seismic  codes,  incs.  cold  storage 
warehouse,  scheduled  to  be  vacated  9/96. 

2  Gate  Sentry  House 

Naval  Medical  Center    ' 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420127 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  2 

Comments:  46/106  sq.  ft..  1  story,  do  not 
meet  seismic  codes,  possible  asbestos/lead 
paint,  #'s  506,  508,  scheduled  to  be  vacated 
9/96. 

2  Lab  Facilities  '  - 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  NumhKar  789420128 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  2 

Comments:  140/13230  sq.  ft.,  1  story,  do  not 
meet  seismic  codes,  poss.  asbetos/lead 
paint,  includes  lab  &  lab  blower  bldgs.  #65 
&  218,  scheduled  to  be  vacated  9/96. 


6  Storage  Facilities 

Naval  Medical  Ceuter 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420129 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  6 

Comments:  273-3528  sq.  ft.  1  story,  do  not 
meet  seismic  codes,  poss.  asbestos/lead* 
paint,  limited  utilities,  incs.  sheds,  auto 
vehicle  maint,  personnel  support,  sched.  to 
be  vacated  9/96. 

Illinois 

Parcel  J2— Ash  Family  Housing 

Chanute  Air  Force  Base 

Rantoul  Co:  Champaign  IL  61866- 

Location:  Northeast  Comer  of  Chanute  AFB 

Landholding  Agency:  Air  Force-BC 

Property  Number  199420105 

Status;  Pryor  Amendment 

Base  closure  Number  of  Units:  50 

Comments:  50  duplex  buildings  w/100 

residential  units  on  21.8  acres,  1660  sq.  ft. 

ea..  3  bedrooms,  wood  frame  w/vinyl 
•    siding. 

Maryland 

Bldg.  142,  USARCGaithersbury 
Gaithersburg  Co:  Montgomery  MD  20879- 

1624 
Landholding  Agency:  COE-BC 
Property  Number  329420025 
Status:  Pryor  /Vmendment 
Base  closure  Number  of  Units:  1 
Comments:  1-story,  most  recent  use — admin., 

needs  rehab,  presence  of  asbestos, 

scheduled  to  be  vacated  9/94. 
Bldg.  144,  USARC  Gaithersburg 
Gaithersburg  Co:  Montgomery  MD  20879- 

1624 
Landholding  Agency:  COE-BC 
Property  Number  329420026 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comments:  1-story,  most  recent  use — 

barracks,  needs  rehab,  presence  of  asbestos, 

scheduled  to  be  vacated  9/94. 
Bldg.  305.  Fdrt  Holabird 
Baltimore  Co:  Baltimore  MD  2 1203- 
Landhplding  Agency:  COE-BC 
Property  Number  329420027 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comments:  1-story,  wood  fr'ame,  most  recent 

use — admin.,  needs  rehab,  possible 

asbestos,  sceduled  to  be  vacated  9/95. 
Bldg.  306,  Fort  Holabird 
Baltimore  Co:  Baltimore  MD  21203- 
Landholding  Agency:  COE-BC 
Property  Number  329420028 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Conunents:  1-story,  wood  frame,  most  recent 

use — storage,  needs  rehab,  possible 

asbestos,  scheduled  to  be  vacated  9/95. 
Bldg.  307,  Fort  Holabird 
Baltimore  Co:  Bahimore  MD  21203- 
Landholding  Agency:  COE-BC 
Property  Number  329420029 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comments:  1-story,  wood  6«me,  most  recent 

use — storage,  needs  rehab,  possible 

asbestos,  scheduled  to  be  vacated  9/95. 


Massachusetts 

3  Housing  Facilities 

US  Army  Material  Technology  Laboratory 
Arsenal  Street,  Bldg?.  117,  111,  118 
Watertown  Co:  Middlesex  MA  02172- 
Landholding  Agency:  COE-BC 
Property  Number:  329420016 
Status:  Pryor  Amendment 
Base  closure        Number  of  Units:  3 
Conmient:  Various  sq.  ft.,  brick/masonry, 
most  recent  use— housing,  presence  of 
asbestos,  scheduled  to  be  vacated  9/95. 

4  Administrative  Facilities 

US  Army  Material  Technology  Laboratory 

Arsenal  Street,  Bldgs.  97,  292,  131,  39 

Watertown  Co:  Middlesex  MA  02172- 

Landholding  Agency:  COE-BC 

Prop)erty  Number:  329420017 

Status:  Pryor  Amendment 

Base  closure        Number  of  Units:  4 

Comment:  8800-16150  sq.  ft,  most  recent 
use — office/research,  presence  of  asbestos, 
scheduled  to  be  vacated  9/95. 

Bldg.  36 

US  Army  Material  Technology  Laboratory 

Arsenal  Street 

Watertowm  Co:  Middlesex  MA  02172- 

Landholding  Agency:  COE-BC 

Property  Numb«r  329420018 

Status:  Pryor  Amendment 

Base  closure        Number  of  Units:  1 

Comment:  30000  sq.  fL,  most  recent  use^ 
library,  admin.,  auditorium  cafeteria, 
presence  of  asbestos,  scheduled  to  be 
vacated  9/95. 

Bldg.  312 

US  Army  Material  Technology  Laboratory 

Arsenal  Street 

Watertown  Co:  Middlesex  MA  02172- 

Landholding  Agency:  COE-BC 

Property  Number  329420019 

Status:  Pryor  Amendment 

Base  closure        Number  of  Units:  1 

Comment:  30000  sq.  ft.,  most  recent  use- 
mixed  ofc,  machine  shop,  and  research 
facilities,  presence  of  asbestos,  on  Natl. 
Register  as  a  Hist  Landmark,  scheduled  Jo 
be  vacated  9/95. 

Bldg.  313 

US  Army  Material  Technology  Laboratory 

Arsenal  Street 

Watertown  Co:  Middlesex  MA  02172- 

Landholding  Agency:  COE-BC 

Property  Number:  329420020 

Status:  Pryor  Amendment 

Base  closure        Number  of  Units:  1 
Comment:  32500  sq.  ft.,  most  recent  use — 
mixed  ofc,  research  and  small  foundry. 
presence  of  asbestos,  on  NatL  Register^as  a 
Hist.  Landmark,  scheduled  to  be  vacated  9' 
95. 

Bldg.  43 

US  Army  Material  Technology  Laboratory 

Arsenal  Street 

Watertown  Co:  Middlesex  MA  02172- 

Landholding  Agency:  COE-BC 

Property  Numbsr  329420021 

Status:  Pryor  Amendment 

Base  closure        Number  of  Units:  1 

Comment:  19000  sq.  ft,  most  recent  use — 
high  bay  foundry/presses,  presence  of 
asbestos,  on  NatJ.  Register  as  a  Hist. 
Landmark,  scheduled  to  be  vacated  9/95 

Bldg.  311 

US  Army  Material  Technology  Laboratory 


33980 


Arsenal  Slreet 
Watertown  Co:  Middlesex 
Landholding  Agenq 
Property  Number 
Status:  Pryor  Amencjinent 
Base  closure 
Comment:  130000  s< 

machine  shop,  su 

research,  presence 

to  be  vacated  9/95 
Bldg.  37 

US  Army  Material  Technology  Laboratory 
Arsenal  Street 
Watertown  Co:  Mid(lesex 
Landholding  Agency ; 
Property  Number 
Status:  Pryor  Amendjnent 
Base  closure 
Comment:  29500  sq. 

motor  pool,  FE  s 

on  Natl.  Register  a! 

scheduled  to  be  v 


MA  021 72- 
COE-BC 
3J9420022 
[ic  ment 
Number  of  Units;  1 

ft.,  most  recent  use — 
{jply/storage,  and 
of  asbestos,  scheduled 


MA  02172- 
COE-BC 
3219420023 


Nu.i  iber  of  Units:  1 

't..  most  recent  use — 
s,  presence  of  asbestos, 
a  Hist.  Landmark, 
9/95. 


she  p: 


afated  ' 
Bldg.  60 

US  Army  Material  Tihnology  Laboratory 
Arsenal  Street 

Watertown  Co:  Midd  esex  MA  02172- 
Landhoidiiig  Agency  COE-BC 
Property  Number:  32' 1420024 
Status:  Pryor  Araendfient 
Base  closure 
Comment:  12300  sq. 

boiler  plant, 

scheduled  to  be  vadated 


Nuiqber  of  Units:  1 

most  recent  use — 
of  asbestos, 
9/95. 


,  presen  ce 


Area 
07719- 
COE-BC 


II] 


icf  i 


New  Jersey 

Bldgs.  9002,  9003 
Fort  Monmouth,  Evaijs 
Wall  Co:  Monmouth 
Landholding  Agency: 
Property  Number  32<  420030 
Status:  Pryor  Amendipent 
Base  closure 
Comment:  3840  sq.  h 

bousing,  presence 

be  vacated  9/97. 
Bldg.  &-9031 
Fort  Monmouth,  Evai|s 
.  Wall  Co:  Monmouth 
Landholding  Agency: 
Property  Number  32*20031 
Status:  Pryor  Amendii  le 
Base  closure 
Comment:  2406  sq.  ft 

use — fire  station, 

scheduled  to  be  vacated 


!  Fac  il 


^J 


28  Administrative 
Fort  Monmouth,  Evan  i 
Wall  Co:  Monmouth 
Landholding  Agency: 
Property  Number:  3 
Status:  Pryor  AmenHnJent 
Base  closure 
Comment:  various  sq. 
asbestos,  scheduled 


f]?S 


:N| 


Area 
07719- 
:0E— BC 


5  Maintenance  Facili 
Fort  Monmouth,  Evan  i 
Wall  Co:  Monmouth 
Landholding  Agency 
Property  Number  329420033 
Status:  Pryor  Araendn|ent 
Base  closure  Number 
Comment:  various  sq. 
asbestos,  scheduled 


14  Laboratory  Faciliti< 
Fort  Monmouth,  Evani 
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Nun»)€r  of  Units:  2 

each,  2-story  family 
'  asbestos,  scheduled  to 


Area 
07719- 
COE-BC 


NJ 


;nt 


Number  of  Units:  1 

1 -story,  most  recent 
of  asbestos, 
S/97. 


pr  tsence  < 


ities 
Area 
07719- 
:OE-BC 
9120032 


Nimi  er  of  Units:  23 
't.,  presence  of 
to  be  vacated  9/97. 


(f 


Units:  5 
..  presence  of 
o  be  vacated  9/97. 


Area 


Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE— BC 
Property  Number  329420034 
Status:  Pryor  Amendment 
Base  closure  Tiumber  of  Units:  14 
(>)mment:  various  sq.  ft.,  most  recent  use — 
lab  general  purpose,  presence  of  asbestos, 
scheduled  to  be  vacated  9/97. 
29  Storage  Facilities 
F6rt  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  0771^    • 
Landholding  Agency:  COE — BC 
Property  Number  329420035 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  29 
Comment:  various  sq.  ft.,  1-story,  scheduled 

to  be  vacated  9/97. 
Bldg.  9093 

Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
I^ndholding  Agency:  COE— BC 
Property  Number  329420036 
Status:  Prj'or  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  various  sq.  ft.,  most  recent  use — 
guard  bldg.,  scheduled  to  be  vacated  9/97. 
Bldgs.  9111,9113 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Land.holding  Agency:  COE— BC 
Property  Number  329420037 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  2000  &  1126  sq.  ft.,  most  recent 
use — range  house,  presence  of  asbestoSi 
scheduled  to  be  vacated  9/97. 
Bldgs.  B-9084,  B-9085 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  0771^ 
Landholding  Agency:  COE-BC 
Property  Number  329420038 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  1600  4  1800  sq.  ft.,  most  recent 
use — warehouses,  presence  of  asbestos, 
scheduled  to  be  vacated  9/97. 
Bldgs.  B-9345 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE — BC 
Property  Number  329420039 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  800  sq.  ft.,  l-story.-most  recent 
use — machine  shop,  presence  of  asbestos, 
scheduled  to  be  vacated  9/97. 
Bldgs.  B-9043 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE-BC 
Property  Number  329420040 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  7148  sq.  ft.,  1-story,  most  recent 
use — elect,  calibration  facility,  presence  of 
asbestos,  scheduled  to  be  vacated  9/97. 
Bldgs.  B-9059  Facilities 
Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency;  COE — BC 
Property  Number  329420041 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 


Comment:  2778  sq.  ft.,  1 -story,  most  recent 
use — tele,  exchange  bldg.,  presence  of 
asbestos,  scheduled  to  be  vacated  9/97.  • 

Land  (by  State) 
New  Jersey 
Land 

Fort  Monmouth,  Evans  Area 
Wall  Co:  Monmouth  NJ  07719- 
Landholding  Agency:  COE-BC 
Property  Number  329420042 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  1 
Comment:  218  acres,  will  be  part  of  clean-up 
program,  scheduled  to  be  vacated  9/97. 

Unsuitable  Properties 

Buildings  (by  State) 
California 

Bldg.  37 

Naval  Hospital 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number;  789420105 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  1     - 

Reason:  Extensive  deterioration 

Bldg.  85 

Naval  Hospital 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420106 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units;  1 

Reason:  Extensive  deterioration 

Bldg.  88 

Naval  Hospital 

Oakland  Co:  Alameda  CA  94627-  * 

Landholding  Agency;  Navy  Base  Close 

Property  Number  789420107 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  1 

Reason:  Extensive  deterioration 

Bldg.  107 

Naval  Hospital 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Nuj^iber  789420108 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units;  1 

Reason:  Extensive  deterioration 

Structure  141 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency;  Navy  Base  Close 

Property  Number  789420109 

Status;  Pryor  Amendment 

Base  closure  Number  of  Units;  1 

Reason:  Extensive  deterioration  - 

Bldg.  507 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420110 

Status:  Pryor  Amendment 

Base  closure  Nimiber  of  Units:  1 

Reason:  Other 

Comment;  Detached  Latrine 

Structure  116 

Naval  Medical  Center 

8750  Mountain  Blvd. 

Oakland  Co:  Alameda  CA  94627- 


Laiidholding  Agency:  Navy  Base  Close 
Property  Number  789420111 
Status:  Pryor  Amendment 
Base  clos\ire  Ntunber  of  Units:  1 
Reason:  Extensive  detericratior. 
2  Storage  Sheds  [i's  215/216) 
Naval  Medical  Center 
B750  Mountain  Blvd. 
Oakland  Co:  Alameda  CA  94627- 
I.andholding  Agency;  Navy  Base  CIosm 
Property  Number  789420112    ' 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Reason:  Extensive  deterioration 

(FR  Doc.  94-15844  Filed  6-30-94:  8:45  am] 
BiLUNG  CODE  4210-M-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-02(>^«-4210-05;  AZA-28638] 

Notice  of  Realty  Action 
Noncompetitive  Sale  of  Public  Lands 
in  Maricopa  County,  Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice.of  Realty  Action, 

Noncompetitive  Sale. 

summary:  The  following  public  lands 
have  been  found  suitable  for  direct  sale ' 
under  Section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2750;  43  U.S.C.  1712),  at  not  less 
than  the  estimated  fair  market  value  to 
be  established  by  appraisal.  The  land 
will  not  be  offered  for  sale  for  at  least 
60  days  after  the  date  of  publication  of 
this  notice. 

Gila  and  Silt  River  Meridian,  Arizona 

Township  1  South.  Range  5  West 
Sec.  3,  SV2NV2. 

Consisting  of  160.00  acres. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws  pending  disposition  of 
this  action  or  270  days  from  the  date  of 
publication  of  this  notice,  whichever 
occurs  first 

The  conveyance  document,  when 
issued,  will  contain  certain  reservations 
to  the  United  States  and  will  be  subject 
to  any  existing  rights-of-way  and  any 
other  valid  existing  rights.  Detailed 
information  concerning  this  sale  is 
available  for  review  at  the  Lower  Gila 
Resource  Area  Office,  Bureau  of  Land 
Management,  2015  W.  Deer  Valley 
Road,  Phoenix,  Arizona  85027. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
Lower  Gila  Resource  Area,  at  the  above 
address.  In.  the  absence  of  timely  - 
objections,  this  proposal  shall  become 


Laiidholding  Agency:  Navy  Base  Close 
Property  Number:  789420111 
Status:  Pryor  Amendment 
Base  closiire  Number  of  Units:  1 
Reason:  Extensive  detericratiois 
2  Storage  Sheds  («'s  215/21C) 
Naval  Medical  Center 
B750  Mountain  Blvd. 
Oakland  Co:  Alameda  CA  94627- 
I-andholding  Agency:  Navy  Base  CIosk 
Property  Number:  789420112 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Reason:  Extensive  deterioration 

(PR  Doc.  94-15844  Filed  6-30-94;  8:45  am] 
BiLUNG  CODE  4210-S9-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[A2-02a-4-4210-05;  AZA-28638] 

Notice  of  Realty  Action 
Noncompetitive  Sale  of  Public  Lands 
in  Maricopa  County,  Arizona 

agency:  BiKeau  of  Land  Management, 

Interior. 

ACTION:  Notice.of  Realty  Action. 

Noncompetitive  Sale. 

summary:  The  following  public  lands 
have  been  found  suitable  for  direct  sale ' 
under  Section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2750;  43  U.S.C.  1713},  at  not  less 
than  the  estimated  fair  market  value  to 
be  established  by  appraisal.  The  land 
will  not  be  offered  for  sale  for  at  least 
60  days  after  the  date  of  publication  of 
this  notice. 

Gila  and  Silt  River  Meridian,  Arizona 

Township  1  South,  Ranges  West 
Sec.  3.  SV2NV2. 

Consisting  of  160.00  acres. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws  pending  disposition  of 
this  action  or  270  days  from  the  date  of 
publication  of  this  notice,  whichever 
occurs  first 

The  conveyance  document,  when 
issued,  will  contain  certain  reservations 
to  the  United  States  and  will  be  subject 
to  any  existing  rights-of-way  and  any 
other  valid  existing  rights.  Detailed 
information  concerning  this  sale  is 
available  for  review  at  the  Lower  Gila 
Resource  Area  Office,  Bureau  of  Land 
Management,  2015  VV.  Deer  Valley 
Road,  Phoenix,  Arizona  85027. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
Lower  Gila  Resource  Area,  at  the  above 
address.  In.  the  absence  of  timely  - 
objections,  this  proposal  shall  become 
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the  determination  of  the  Department  of 
the  Interior. 

Dated;  June  24.  1994. 
David  J.  Miller, 
A.-:soclate  District  Manager. 
(FR  Doc.  94-15992  Filed  6-30-94;  8  45  ami 
BiLUNG  CODE  4310-32-M 

[A2-055-(H-421(M)4;  AZA  26476] 

Arizona,  Realty  Action,  Land 
Exchange,  Yuma  District;  Correction 

agency:  Bureau  of  Land  Management, 
Interior.  ^ 

ACTION:  Correction. 

SUMMARY:  In  notice  document  on  page 
22170  in  the  issue  of  Friday,  April  29, 
1994,  make  the  following  corrections: 

1.  Delete  entire  paragraph  entitled 
ADDRESSES. 

2.  Iivsert  the  following  paragraph  after 
the  last  paragraph  of  the  original 
notice. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Fedoral  Register,  interested  parties  ma> 
submit  comments  to  the  Area  Manager. 
Yuma  Resource  Area,  ai  the  above 
address. 

Dated:  June  13,  1994. 
Judith  L  Reed. 

District  Manager. 

jFR  Doc.  94-15991  Filed  6-30-94:  8:45  am] 

BHJJNQ  CODE  4310-32-M 

[CA-01 0-421 0-04,  CACA  34312] 

Realty  Action;  Direct  Sale  of  Public 
Land,  Placer  County,  CA,  Amendment 

Notice  document  94-14656  beginning 
on  page  30947  in  the  issue  of  Thursday, 
June  16. 1994,  the  last  paragraph  in  tlie 
third  column  is  hereby  amended  with 
the  statement  that  timber  will  be 
reserved  by  the  United  States. 
O.K.  Swickard, 
Area  Managor. 

[FR  Doc.  94-15993  Filed  6-30-94;  845  am] 
BXUHQ  CODE  4310-40-M 

nD-C20-406A-02;  IDI-29559] 

Action,  Amendment  of  Twin  Falls 
Management  Framework  Plaa'Notice  of 
Realty  Action,  Direct  Sale  of  Public 
Land  In  Twin  Fails  County,  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Amendment  of  Twin  Falls 

Management  Framework  Plan/Direct 

Sale  of  PubUc  Land  in  Twin  Falls 

County. 


SUMMARY:  Pursuant  to  Bureau  of  Land 
Management  (BLM)  planning 
regulations  (43  CFR  1500)  the  Buriey 
District  Office,  BLM,  proposes  to  amend 
the  Twin  Falls  Management  Framework 
Plan  (MFP)  and  offer  the  following 
described  lands  for  direct  public  sale. 
The  lands  have  been  examined  and 
determined  to  b<,-  suitable  for  disposal 
by  direct  sale  pursuant  to  Section  203  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  at  no  less  than 
the  appraised  fair  market  value  of 
$119,000.  The  land  will  not  be  offered 
for  sale  until  at  least  60  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

Boise  Meridian 

T.  lis,  R.  17E.. 

Sec.  31,  SEV,SWV4SEV4.  S''',!SE>  uSE' *. 

Sec.  32.  \VV;i.  SVVV,SW"4SEV4. 
T.  12  S..  R  17  E..  Boise  Meridian 

Sec.  5.  Lots  3,  4.  6,  W-aSW'aNE'  <, 
SV..NWV4.  SVV>,.i.  VVVaW'/lzSEV*. 

Sec.  6,  Lots  1.  8,  Ev^SWV^NEV*.  SE'-.NE' «. 
EV2VVV^SEV«.  EV2SEV4. 

Sec.  7.  NV^NEv.NT'A.  NEv^NWv^NEv,. 

Sec.  8.  NW'ANW'AN'EV*.  N'z.\'^NWVz. 

The  area  described  contains  1083.77  acres, 
more  or  less,  in  Twin  Falls  County. 

The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  for 
ditches  and  canals,  oil  and  gas,  and 
geothermal  resources.  It  will  also  be 
issued  subject  to  any  existing  rights-of- 
way  of  record. 

DATES:  On  or  before  July  1,  19S4.  the  • 
land  described  above  will  be  segregatetl 
bora  appropriation  under  the  public 
land  laws,  including  the  raining  laws, 
except  the  sale  provisions  of  the  Federal 
Land  Policy  and  Management  Act.  The 
segregative  effect  will  end  upon^^-^ 
issuance  of  patent  or  270  days  from  the 
date  of  publication,  whichever  occurs 
first. 

ADDRESSES:  Bureau  of  Land 
Management,  Buriey  District  Office. 
Route  3,  Box  1.  Buriey,  Idaho  83318. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Barker,  Realty  Specialist,  at  the 
address  shov\-n  above  or  at  (208)678- 
5514. 

SUPPLEMENTARY  INFORMATION:  This  land 
is  being  offered  by  direct  sale  to  Twin 
Falls  Coimty  based  on  their  need  to 
construct  a  new  state  of  the  art  sanilar>' 
landfill. 

It  has  been  determined  tliat  the 
subject  parcel  contains  no  locatable 
mineral  vfllues:  therefore,  mineral 
interests,  with  the  exception  of  oil  and 
gas  and  geothermal,  will  be  con\  eyed 
simultaneously.  The  excepted  ieasables 
will  be  reserved  in  the  patent. 

Any  party  that  participated  in  tlie 
plan  ainendment  and  is  adversely 
affected  by  the  amendment  may  protest 


Federal  Register 


this  action  only  as  it  aifects  issues 
submitted  for  the  record  during  the 
planning  process.  The  protest  shall  be  in 
writing  and  filed  withjthe  State  Director 
on  or  before  August  5,1994. 

For  a  period  of  45  diys  firom  the  date 
of  publication  of  this  qotice  in  the 
Federal  Register,  intetjested  parties  may 
submit  comments  to  tl  e  District 
Manager,  Burley  District,  at  the  above 
address.  Any  adverse  comments  will  be 
reviewed  by  the  Distrifrt  Manager,  who 
may  vacate  or  modify  this  realty  action 
to  accommodate  the  pi  otest.  If  the 
protest  is  not  accomrai  idated,  the 
comments  are  subject  io  review  of  the 
State  Director  who  ma  i  sustain,  vacate, 
or  modify  this  realty  a<  tion.  In  the 
absence  of  any  plannii  g  protests  or 
objections  regarding  tile  sale,  this  realty 
action  will  become  thei  final 
determination  of  the  DBpartment  of  the 
Interior  and  the  planni  ng  amendment 
will  be  effective. 

'  Dated:  June  17,  1954. 
Marvin  R.  Bagley, 

Associate  District  Managt 

(PR  Doc.  94-15368  Filed  ^30-94,  8:45  am) 

BtLUNO  CODE  431(M;G-P 


[CO-«42-94-4730-02] 

Colorado:  Rling  of  Ptjits  of  Survey 

The  plats  of  survey  c  f  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  LaJ  ewood, 
Colorado,  effective  10  i  i.m.,  June  7, 
1994. 

The  plat,  representir  g  the  dependent 
resurvey  of  portions  of  the  east 
boundary,  subdivision  il  lines,  and 
certain  mineral  claims,  T.  1  N.,  R.  72  W., 
Sixth  Principal  Meridii  in,  Colorado, 
Group  No.  875,  was  aci  :epted  May  3, 
1994. 

The  supplemental  p  at,  correcting  the 
duplicated  lotting  erroi  s  in  the  NEV4 
and  SEV«  of  section  20  T.  5  S.,  R.  76 
W.,  Sixth  Principal  Meridian,  Colorado, 
was  accepted  April  18,  1994. 

These  surveys  were  (  xecuted  to  meet 
certain  administrative  leeds  of  this 
Bureau. 

The  plat  (in  two  she*  ts),  representing 
the  dependent  resurve; '  of  portions  of 
the  subdivisional  lines  and  certain  tract 
lines,  the  subdivision  (  f  certain  sections 
and  the  metes-and-bouads  survey  of  the 
Paonia  Reservoir  boimi  lary,  T.  13  S.,  R. 
89  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  No.  1(  127,  was  accepted 
April  28,  1994. 

The  plat  representini ;  the  dependent 
resurvey  of  portions  of  the  south 
boundary  and  subdivis  ional  lines,  the 
subdivision  of  sections!  28  and  33  and  a 


metes-and-bounds  survey  of  Paonia 
Reservoir  boundary,  T.  12  S.,  R.  89  W., 
Sixth  Principal  Meridian,  Colorado, 
Group  No.  1027,  was  accepted  April  28, 
1994. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Reclamation. 

All  inquiries  about  this  land  should 
be  sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215. 

Darryl  A.  Wilson,    { 
Acting  Chief,  Cadastral  Surveyor  for 
Colorado. 

[PR  Doc  94-15904  Filed  6-30-94;  8:45  amj 
BILUNQ  COOr  431(^8-41 


Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  Smooth  Conefiower 
for  Review  and  Comment 

AGENCY:  Fish  and  Wildhfe  Sen,'ice, 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a 
technical/agency  draft  recovery  plan  for 
smooth  coneflower  (Echinacea 
laevigata].  This  rare  perennial  herb 
grows  in  open  woods,  cedar  barrens, 
roadsides,  clearcuts,  dry  limestone 
bluffs,  utility  line  rights-of-way,  and 
other  sunny  to  semi-sunny  situations, 
usually  on  magnesium-  and  calcium- 
rich  soils,  in  Virginia,  North  Carolina, 
South  Carolina,  and  Georgia.  Formerly, 
it  probably  occurred  in  prairielike 
habitats  or  post  oak-blackjack  oak 
savannas  maintained  by  fires  caused  by 
lightning  or  set  by  native  Americans. 
Loss  of  this  open  habitat  to  fire 
suppression  and  urbanization  has 
resulted  in  the  decline  of  the  species 
and  its  reduction  to  marginal  and  very 
vulnerable  sites.  Historically,  61 
populations  were  reported  from  eight 
states.  The  species  now  Survives  at  only 
23  of  those  locations,  in  four  states.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
August  30, 1994  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  agency  draft  recovery  plan  may 
obtain  a  copy  by  contacting  the 
Asheville  Field'Office.  U.S.  Fish  and 
Wildlife  Service.  330  Ridgefield  Court, 
Asheville,  North  Carolina  28806 
(Telephone  704/665-1195).  Written 


comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FIWTHER  INFORMATK)N  CONTACT: 
Ms.  Nora  Murdock  at  the  address  and 
telephone  number  shov«i  above  (Ext. 
231). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  recognizing  the  recovery 
levels  for  downUsting  or  delisting  them, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.) 
(Act),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  areas  of  emphasis  for  recovery 
actions  for  smooth  coneflower 
(Echinacea  laevigata)  are  the  Piedmont 
of  North  Carolina  (Durham,  Granville, 
and  Rockingham  Counties),  Virginia 
(Alleghany,  Pulaski,  Montgomery, 
Campbell,  and  Franklin  Counties), 
South  Carolina  (Oconee  and  Anderson 
Counties),  and  Georgia  (Stephens 
County).  Three  additional  populations 
in  South  Carolina  (Aiken  and  Allendale 
Counties)  are  believed  by  some 
authorities  to  have  been  introduced. 
Habitat  protection  and  management, 
reintroduction,  and  preservation  of 
genetic  material  are  major  objectives  of 
this  recovery  plan. 


Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  vrill  be  considered  prior  to 
approval  of  the  plan. 

Authority:  Tlie  authority  for  tiiis  action  is 
Section  4(0  of  the  Endangered  Species  Act, 
16  U.S.C  1533(n. 

Dated:  June  24.  1994. 
BrianP.Cole,^ 
Field  Supervisor. 

IFR  Doc.  94-16088  Filed  6-30-94:  8:45  a.m.l 
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Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Ser\ice. 

Interior. 

ACTION:  Notice;  Endangered  and 

Threatened  Species  Permits. 

SUMMARY:  The  Southeastern  Regional    . 
Office  of  the  Fish  and  Wildlife  Service 
(Service)  is  providing  notice  of  issued 
permits  which  incidentally  take 
threatened  and  endangered  species 
pursuant  to  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (Act) 
(16  U.S.C.  1531-1536)  and  the  Ser\'ice*s 
implementing  regulations  governing 
listed  fish,  wildlife,  and  plant  permits 
(50  CFR  Parts  13  and  17). 

Issuance  of  these  permits,  as  required 
by  the  Act,  was  based  on  findings  that 
such  permits:  (1)  were  applied  for  in 
good  faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permit,  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the  Act. 
Each  permit  issued  was  also  found  in 
compliance  with,  and  is  subject  to.  Parts 
13  and  17  of  Title  50  CFR,  the  Ser\'iccs 
regulations  governing  listed  species 
permits. 

ADDRESSES:  Specific  applications  of 
incidental  take,  the  mandatory  Habitat 
Conservation  Plan  the  authorizing 
permit,  and  supporting  documentation 
are  available  for  review  by  interested 
persons  (by  appointment  during  regular 
business  hours)  at  the  Service's 
Southeast  Regional  Office,  Atlanta/ 
Georgia. 

U.S.  Fish  and  Wildlife  Service,  1875 
Century  Boulevard.  Suite  200.  Atlanta. 
Georgia  30345. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Kick  G.  CK)och  at  the  address  noted 
above,  telephone:  404/679-7110. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  listing  of  issued  permits. 
Each  entry  identifies  the  permit  number, 
the  applicant's  name,  the  species  for 
which  incidental  taking  was  sought,  tfie 
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Public  Comments  Solicited 

Tbe  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority:  The  authority  for  this  action  is 
Section  4(0  of  the  Endangered  Species  Act. 
t6  U.S.Q  1533(0- 

Dated:  June  24, 1994. 
BrianP.Cole.^ 
Field  Supervisor. 
(FR  Doc  94-16088  Filed  6-30-94:  8:45  a.m.| 
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Endangered  and  threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Ser\ice, 

Interior. 

ACTION:  Notice;  Endangered  and 

Threatened  Species  Permits. 

SUMMARY:  The  Southeastern  Regional 
Office  of  the  Fish  and  Wildlife  Service 
(Service)  is  providing  notice  of  issued 
permits  which  incidentally  take 
threatened  and  endangered  species 
pursuant  to  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (Act) 
(16  U.S.C.  1531-1536)  and  the  Ser\'ices 
implementing  regulations  governing 
listed  fish,  wildlife,  and  plant  permits 
(50CFRPartsl3andl7). 

Issuance  of  these  permits,  as  required 
by  the  Act,  was  based  on  findings  that 
such  permits:  (1)  were  applied  for  in 
good  faith.  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permit,  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the  Act. 
Each  permit  issued  was  also  found  in 
compliance  with,  and  is  subject  to.  Parts 
13  and  17  of  Title  50  CFR.  the  Ser\'iccs 
regulations  governing  listed  species 
permits. 

ADDRESSES:  Specific  applications  of 
incidental  take,  the  mandatory  Habitat 
Conservation  Plan  the  authorizing 
permit,  and  supporting  documentation 
are  available  for  review  by  interested 
persons  (by  appointment  during  regular 
business  hours)  at  the  Ser\-ice's 
Southeast  Regional  Office.  Atlanta/ 
Georgia. 

U.S.  Fish  and  Wildlife  Service,  1875 
Century  Boulevard.  Suite  200,  Atlanta. 
Ceoi^ia  30345. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Rick  G.  Gooch  at  the  address  noted 
above,  telephone:  404/679-7110. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  listing  of  issued  permits. 
Each  entry  identifies  the  permit  number, 
the  applicant's  name,  the  species  for 
which  incidental  taking  was  sought,  the 


location  of  the  activity,  and  the  date  the 
permit  was  issued. 

Permit  Niunber  774703. 

Applicant:  WalMart  Stores. 
Incorporated . 

Species:  Florida  scrub  jay.  Eastern 
'  indigo  snake.  Sand  skink.  Blue-tailed 
mole  skink.  Five  species  of  listed  plants 

Project  Location:  City  of  Sebring. 
Highlands  Coimty.  Florida. 

Date  Issued:  March  11, 1993. 

Permit  Number:  780914. 

Applicant:  International  Paper 
Company,  Limited. 

Species:  Red-hills  salan^der. 

Project  Location:  Conecuh  and 
Monroe  Counties.  Alabama. 

Date  Issued:  October  19,  1993. 

Permit  Number:  784126. 

Applicant:  Sea  Mist,  Incorporated. 

Species:  Alabama  beach  mouse. 

Project  Location:  City  of  Gulf  Shores, 
Baldwin  County,  Alabama. 

Date  Issued:  December  27,  1993 

Permit  Number:  787172. 

Applicant:  D&E  Investments,  Limited 

Species:  Alabama  beach  mouse. 

Project  Location:  City  of  Gulf  Shores. 
Baldwin  County.  Alabama. 

Date  Issued:  May  3. 1994. 

Permit  Number:  787698. 

Applicant:  Fel-Kran  Heating  and 
Plumbing  Company,  Incorporated. 

Species:  Perdido  Key  beach  mouse. 

Project  Location:  Baldwin  County. 
Alabama.    * 

Date  Issued:  May  9,  1994. 

Permit  Number:  787965 

Applicant:  Ocean  Ridge.  Limited. 

Species:  Florida  scrub  jay. 

Project  Location:  Brevard  County. 
Florida. 

Date  Issued:  June  1.  1994. 

Permit  Number:  789188. 

Applicant:  Mr.  Harry  Presley- 
Species:  Florida  scrub  jay. 

Project  Location:  City  of  Malabar, 
Brevard  County,  Florida. 

Date  Issued:  June  10,  1994. 

Dated:  June  23.  1994. 
lames  W.  PuUiara.  Jr., 

Regional  Director. 

[FR  Doc.  94-16019  Filed  6-.T0-94:  8.45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-167  (Sub-No.  1140X)] 

Consolidated  Rail  Corporation — 
Abandonment  Exemption — In  Orange 
County,  NY 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemptifiii 


undf-r  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  a  2.7±  mile  line  of 
railroad  between  milepost  66. 2±  and 
milepost  68.9±.  in  Middletown.  Orangr 
County.  NY. 

Conrail  has  certified  that:  (1)  no  local 
or  overhead  traffic  has  moved  over  the 
line  for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  serxice 
on  the  line  (or  by  a  state  or  local 
goverrutient  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-vear 
period;  and  (3)  the  requiremen's  tt  49 
CFR  1105.7  (enviroimiental  reports),  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and  - 
49  CFR  1152.50(d)(1)  (noUce  to 
governmental  agencies)  have  been  met.  . 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  H. 
Co.— Abandonment — Goshen.  360  I.C.C 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  Uiis 
exemption  ivill  be  effective  on  July  31, 
1994.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
fonnal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(cK2),-'  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  ^  must  be  filed  by  July  11, 
1994.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  July  21,  1994. 
with:  Office  of  the  Secretary'.  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  S. 


'  A  swy  will  be  i'.s-.it'd  rou'.inriy  by  the 
Commissitin  in  tboie  proceedings  where  ars 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Cotr.mis<.ion'i 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Hail  Lines.  5  I.C.C2d 
377  (1989).  Any  entity  seeUr.g  a  stey  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  befb.-e 
the  effective  date  of  this  exemption. 

^  Sef  Exempt,  of  Rail  Abandor.mmt^Gffers  of 
Fir.an.  AiS/i/..  4  LC.C2d  164  (19871. 

'The  Commission  will  accept  a  lati-- filed  utii!  i..v 
rpques'  as  Ions  as  it  retains  jursdirtion  to  do  sn., 


6 


ai 


Natalini,  Consolidated 
Two  Commerce  Square 
Street.  P.O.  Box  414 
19101-1416. 

If  the  notice  of  exe  oiption 
false  or  misleading 
exemption  is  void  al 
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report  which 
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Elaine  Kaiser,  Chief  i 
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available  to  the  publi 
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6, 1994. 
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)pseph  H.  Dettmar. 
f  Proceedings. 


Decided:  June  22,  IE 

By  the  Commission. 
Acting  Director,  Office  ( 
Sidney  L.  StrickJand, ; 
Secretary. 
|FR  Doc.  94-16063  File^  6-30-94;  8:45  am] 
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DEPARTMErfT  OF  J<|ISTICE 

Drug  Enforcement  Ajdministration 
[Docket  No.  92-68] 

Lynn  L.  Pearson,  M.1^.,  Denial  of 
Application 

thel 


Drug 


On  June  23, 1992, 
Assistant  Admi 
Diversion  Control, 
Administration  (DEA 
to  Show  Cause  to 
(Respondent),  of  Jasp  s 
proposing  to  deny  his 
registration  as  a 
that  his  registration 
inconsistent  with  the 
set  forth  in  21  U.S.C 
to  Show  Cause  allege  i 
the  Respondent  was 
felony  counts  of  vi 
841(a)(1),  for  the 
the  Schedule  II 
Percodan,  Dilaudid, 
was  sentenced  to  ei 
imprisonment;  that 
previous  DEA 
was  revoked  in  July 
February  1988,  the 
Medical  Examiners 
license  to  practice 
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Deputy 
inistralor,  Office  of 

Enforcement 
issued  an  Order 
L.  Pearson,  M.D. 
T,  Texas, 
appUcation  for 
practitioner  on  grounds 
would  be 
public  interest,  as 
}23(f).  The  Order 
that  in  May  1986, 
c  onvicted  of  two 
dating  21  U.S.C. 
unla  wful  dispensing  of 
controlled  substances 

Dolophine,  and 
years 

Respondent's 
Certifi(iate  of  Registration 
that  in 

State  Board  of 

(^oard)  revoked  his 

,  stayed  the 


and 


ight 
tie 


1987; 
T^as: 


me  dicine. 


revocation,  and  placed  his  license  on 
ten  years  probation;  and  that  in  May 
1991,  the  California  Medical  Board 
revoked  the  Respondent's  medical 
license. 

Respondent,  through  counsel,  filed  a 
request  for  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  the  parties  waived  personal 
appearances,  and  agreed  to  submit 
matters  upon  affidavit  and  documentary 
evidence.  On  February  1, 1994,  in  her 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision,  the  administrative  law  judge 
recommended  that  the  Respondent's 
application  for  a  DEA  Certificate  of 
Registration  be  granted  subject  to  certain 
conditions.  The  Government  filed 
exceptions  to  Judge  Bittner's  opinion. 
On  March  11,  1994,  the  administrative 
law  judge  transmitted  the  record  to  the 
Acting  Administrator.  The  Deputy 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and, 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  the  Respondent  is  a  Board  certified 
orthopedic  surgeon  licensed  to  practice 
medicine  in  the  State  of  Texas.  On  May 
22, 1986.  before  the  United  States 
District  Court  for  the  Southern  District 
of  Texas,  the  Respondent  was  convicted 
of  two  felony  counts  of  a  violation  of  21 
U.S.C.  841(a)(1).  for  the  unlawhil 
dispensing  of  Percodaji,  Dilaudid,  and 
Dolophine,  all  Schedule  II  controlled 
substances.  The  conviction  was  affirmed 
on  appeal.  In  its  decision,  the  Court  of 
Appeals  noted  that  two  of  the 
Respondent's  patients  had  testified  that 
Respondent  prescribed  them  Dilaudid 
for  $10.00  per  pill,  and  that  Respondent 
had  prescribed  8,920  dosage  units  of 
Dilaudid  and  650  dosage  units  of 
Percodan  for  these  two  patients.  On 
October  20,  1986,  as  a  result  of  these 
convictions,  the  DEA  issued  an  Order  to 
Show  Cause  proposing  to  revoke 
Respondent's  previous  registration.  On 
July  31,  1987,  pursuant  to  a 
Memorandum  of  Agreement  between 
the  Respondent  and  DEA,  Respondent's 
DEA  registration  was  revoked. 

The  administrative  law  judge  foimd 
that  on  February  8, 1988,  the  Texas 
State  Board  of  Medical  Examiners 
(Board)  ordered  that  Respondent's 
medical  license  be  revoked,  stayed  that 
revocation,  and  placed  his  ficense  to 
practice  medicine  on  probation  for  ten 
years.  The  tenns  of  this  probation 


limited  the  Respondent  to  practicing 
medicine  without  pay  at  a  local 
commuiiity  health  center  and  prohibited 
Respondent  from  possessing,  dispensing 
or  presciibing  any  controlled  substance. 

"The  afiministrative  law  judge  found 
that  in  May  1990,  the  United  States 
District  Court  discharged  the 
Respondent  from  any  further  sentence, 
noting  his  service  as  a  volunteer 
physician,  the  esteem  accorded  him  by 
his  patients  and  peers,  and  the 
supervision  of  the  Board.  In  Jjjne  1990, 
the  Board  modified  its  previous  order, 
permitting  the  Respondent  to  apply  for 
State  and  DEA  controlled  substance 
registrations  in  Schedules  II  through  V. 
Respondent  was  issued  a  Texas  State 
controlled  substance  registration  in 
February  1992. 

The  administrative  law  judge  found 
that  in  an  affidavit  submitted  by 
Respondent,  Respondent  expressed 
remorse  for  his  past  treatment  of  one  of 
his  patients  and  indicated  that  he  had 
treated  more  than  50,000  patients  in  the 
community  health  center  over  the  past 
several  ye?rs.  Respondent  requested 
registration  in  Schedules  III  through  V 
and  "to  have  in-house  prescribing 
capabilities"  for  Schedules  II  through  V. 
The  chief  of  staff  of  the  local  area 
hospital  submitted  an  affidavit  stating 
that  Respondent  was  honest,  maintained 
an  active  orthofjedic  practice,  and  weis 
an  outstanding  member  of  the  hospital 
staff.  The  administrator  of  the  same 
hospital  filed  a  letter  stating  that  for  a 
period  of  Ume,  the  Resp>ondent  was  the 
only  full  time  physician  at  the  local 
community  health  center,  was  on  call  24 
hours  a  day,  treated  many  indigent 
patients,  and  saw  at  least  sixty  patients 
per  day.  He  further  indicated  that 
Respondent  was  serving  as  Chief  of 
Surgery  at  the  hospital  and  had  the 
highest  respect  of  his  peers.  Other 
health  care  professionals  submitted 
letters  or  affidavits  stating  that  they 
were  imaware  of  any  incidents  of  mis- 
prescribing  of  medications  and  that  the 
Respondent  kept  appropriate  medical 
records,  complied  with  hospital  rules 
and  regulations,  and  was  aware  of  the 
responsibilities  of  prescribing  controlled 
substances. 

The  Deputy  Administrator  may  deny 
an  application  for  registration  if  he 
determines  that  such  registration  would 
be  inconsistent  with  the  public  interest. 
Pursuant  to  21  U.S.C.  823(0,  "[i]n 
determining  the  public  interest,  the 
following  factors  shall  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  of 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 


(3)  The  applicant's  conviction  record 
■  under  Federal  or  State  laws  relating  to 

the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlling  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
Henry/.  Schwarz,  Jr.,  M.D.,  Docket  No. 
88-^2,  54  FR  16422  (1989). 

The  administrative  law  judge  found 
that  the  first  four  factors  were  relevant 
in  determining  whether  the  application 
should  be  granted.  As  to  the  first  factor, 
the  Deputy  Administrator  finds  that  the 
Texas  Board  permitted  the  Respondent 
to  apply  for  a  DEA  Certificate  of 
Registration  in  Schedules  II  through  V, 
and  granted  Respondent  a  State 
Controlled  Deingerous  Substances 
registration  in  February  1992.  As  to  the 
second  factor,  the  Deputy  Administrator 
finds  that  in  1981,  the  Respondent 
illegally  dispensed,  for  personal  gain, 
significant  quantities  of  Schedule  11 
controlled  substances.  Regarding  the 
third  factor,  the  Deputy  Administrator 
finds  that  in  1986,  the  Respondent  was 
convicted  of  two  felony  counts  of 
illegally  dispensing  controlled 
substances,  and  finally,  as  to  the  fourth 
factor,  the  Deputy  Administrator  finds 
that  in  1981,  the  Respondent  violated 
both  State  and  Federal  laws  relating  to 
controlled  substances. 

The  administrative  law  judge 
concurred  with  the  Government's 
contention  that  the  Respondent  has  not 
demonstrated  that  he  is  fully  cognizant 
of  his  responsibilities  as  a  DEA 
registrant.  The  administrative  law  judge 
recommended  that  the  Respondent's 
application  be  granted  in  Schedule  III 
through  V  v«th  a  restriction  that  he  be 
authorized  only  to  prescribe  these 
medications,  and  to  order  or  administer 
them  to  hospitalized  patients,  but  that 
he  not  be  authorized  to  maintain  a 
supply  for  dispensing  to  outpatients. 
The  administrative  law  judge  further 
recommended  that  upon  a  showing  by 
Respondent  that  he  has  completed  a 
course  in  handling  controlled 
substances,  approved  by  the  Board  for 
continuing  medical  education  credit,  he 
be  granted  the  authority  to  handle 
Schedule  II  controlled  substances, 
subject  to  the  same  restrictions  outlined 
above. 

The  Government  filed  exceptions  to 
the  recommendation  of  the 
administrative  law  judge  contending 


(3)  The  applicant's  conviction  record 
-  under  Federal  or  State  laws  relating  to 

the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlling  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
Henry  f.  Schwarz,  Jr.,  M.D.,  Docket  No. 
8&-42,  54  FR  16422  (1989). 

The  administrative  law  judge  found 
that  the  first  four  factors  were  relevant 
in  determining  whether  the  application 
should  be  granted.  As  to  the  first  factor, 
the  Deputy  Administrator  finds  that  the 
Texas  Board  permitted  the  Respondent 
to  apply  for  a  DEA  Certificate  of 
Registration  in  Schedules  II  through  V, 
and  granted  Respondent  a  State 
Controlled  Dangerous  Substances 
registration  in  February  1992.  As  to  the 
second  factor,  the  Deputy  Administrator 
finds  that  in  1981,  the  Respondent 
illegally  dispensed,  for  personal  gain, 
significant  quantities  of  Schedule  II 
controlled  substances.  Regarding  the 
third  factor,  the  Deputy  Administrator 
finds  that  in  1986,  the  Respondent  was 
convicted  of  two  felony  counts  of 
illegally  dispensing  controlled 
substances,  and  finally,  as  to  the  fourth 
factor,  the  Deputy  Administrator  finds 
that  in  1981,  the  Respondent  violated 
both  State  and  Federal  laws  relating  to 
controlled  substances. 

The  administrative  law  judge 
concurred  with  the  Government's 
contention  that  the  Respondent  has  not 
demonstrated  that  he  is  fully  cognizant 
of  his  responsibilities  as  a  DEA 
registrant.  The  administrative  law  judge 
recommended  that  the  Respondent's 
application  be  granted  in  Schedule  III 
through  V  with  a  restriction  that  he  be 
authorized  only  to  prescribe  these 
medications,  and  to  order  or  administer 
them  to  hospitalized  patients,  but  that 
he  not  be  authorized  to  maintain  a 
supply  for  dispensing  to  outpatients. 
The  administrative  law  judge  further 
recommended  that  upon  a  showing  by 
Respondent  that  he  has  completed  a 
course  in  handling  controlled 
substances,  approved  by  the  Board  for 
continuing  medical  education  credit,  he 
be  granted  the  authority  to  handle 
Schedule  II  controlled  substances, 
subject  to  the  same  restrictions  outlined 
above. 

The  Government  filed  exceptions  to 
the  recommendation  of  the 
administrative  law  judge  contending 
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that  Judge  Bittner  gave  undue  weight  to 
the  affidavits  submitted  by  Respondent 
and  failed  to  give  appropriate  weight  to 
the  Government's  evidence.  The 
Government  noted  that  the  Board  stayed 
the  revocation  of  Respondent's  medical 
license  only  if  Respondent  would 
engage  in  voluntary  unpaid  practice, 
and  that  his  criminal  sentence  was 
reduced  in  Ught  of  this  community 
service.  The  Government  also  argued 
that  it  has  estabfished  a  prima  facie  case 
for  denial  of  registration  under  21  U.S.C. 
823(f). 

The  Deputy  Administrator  concurs 
with  the  administrative  law  judge's 
findings  of  fact  and  conclusions  of  law, 
except  as  herein  noted.  The  Deputy 
Administrator  finds  that  the 
Government  has  made  a  prima  facie 
showing  in  support  of  denial  of 
Respondent's  application.  The  Deputy 
Adininistrator  finds  that,  in  light  of  the 
Government  having  met  its  burden  of 
proof,  the  Respondent  has  not 
adequately  shown  that  the  public 
interest  would  be  protected,  particularly 
with  regard  to  Schedule  II  controlled 
substances,  and  further,  that  the 
Respondent's  past  illegal  activities 
outweight  his  affidavit  evidence  of 
character  and  rehabifitation  offered  in 
mitigation. 

The  Deputy  Administrator  declines  to 
adopt  the  administrative  law  judge's 
conclusion  that  the  Respondent's 
registration,  even  with  certain 
restrictions  in  place,  would  be  in  the 
public  interest.  The  Deputy 
Administrator  concludes  that  the 
Respondent's  registration  at  this  time 
would  not  be  in  the  pubhc  interest.  The 
Deputy  Administrator  further  finds  that, 
if,  after  a  period  of  one  year  from  the 
date  of  this  order,  the  Respondent 
presents  additional  evidence  of 
educational  improvements  with  regard 
to  handling  controlled  substances,  and 
continued  rehabilitative  efforts  to 
indicate  that  he  is  cognizant  of  his 
responsibilities  as  a  DEA  registrant,  a 
new  application  for  at  least  partial 
registration  will  be  given  favorable 
consideration. 

The  Deputy  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  0.100(b) 
and  0.104  (59  FR  23637).  hereby  orders 
that  the  application  of  Lyim  L.  Pearson, 
M.D.,  for  registration  as  a  practitioner, 
be,  and  it  hereby  is.  denied.  This  order 
is  effective  July  1, 1994. 

Dated:  June  24, 1994. 
Stephen  H.  Greene, 

Depu  ty  A  dministrator. 

[FR  Doc.  94-15996  Filed  6-30-94;  8:45  am) 
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Immigration  and  Naturalization  Service 

[INSNo.  1660N-94] 

Pilot  Direct  Mail  Program  for  the 
Baltimore  District  Office 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Notice  of  implementation  of  a 
Direct  Mail  Pilot  Program  for  the 
Baltimore  District  Office. 


SUMMARY:  The  Immigration  and 
Naturalization  Service  (INS  or  Service) 
is  implementing  a  pilot  Direct  Mail 
Program  (the  Program)  in  the  Baltimore 
District  Office.  Under  the  pilot  program, 
certain  designated  appHcations  and 
petitions  will  be  directly  mailed  to  the 
Eastern  Service  Center  for  processing. 
This  pilot  Program  is  set  up  as  a  way  of 
testing  the  Direct  Mail  process  to  ensure 
that  it  achieves  the  intended  results  of 
improving  pubfic  service  and  reducing 
burdensome  procedures  at  local  field 
offices. 

EFFECTIVE  DATE:  July  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pearl  Chang,  Senior  Examiner, 
Immigration  and  Naturalization  Service, 
Adjudications  Division,  425  I  Street, 
,  NW.,  Room  3214,  Washington,  DC 
20536.  Telephone:  (202)  514-3240. 
ADDRESSES:  Implementation  of  this  Pilot 
Program  is  a  critical  step  towards  the 
implementation  of  Phase  III  of  the  Direct 
Mail  Program,  which  is  aimed  at 
improving  the  Service's  ability  to 
service  its  customers  in  an  expedient 
manner.  The  Service  welcomes 
comments  about  this  Pijot  Program  and 
will  make  appropriate  changes  before 
adopting  it  nationwide. 

Please  submit  any  written  comments 
you  may  have  concerning  the  pilot 
program,  in  triplicate,  to  the  Records 
Systems  Division.  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Ser\'ice, 
425  I  Street,  NW..  Room  5307. 
Washington.  DC  20536.  To  ensure 
proper  handling,  please  reference  LNS 
No.  1660N-94  on  your  correspondence. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Immigration  and  Naturalization 
Service  is  expanding  its  Direct  Mail 
Program  to  allow  more  applications  and 
petitions  to  be  filed  directly  with  an  INS 
Service  Center.  The  Service  is  soliciting 
comments  about  the  implementation  of 
Direct  Mail  Phase  ni  through  the 
publication  of  an  interim  rule,  which  is 
published  elsewhere  in  this  issue  of 
Federal  Register.  Concurrent  with  the 
publication  of  that  interim  rule,  the 
Ser\'ice  is  publishing  this  notice  tu 


Federal  Register 


announce  the  unph  imentation  of  the 
Direct  Mail  Pilot  Pr  }gram  in  the 
Baltinjore  District  J  ily  \.  1994,  and  to 
solicit  public  comn  ents. 

This  notice  is  to  pilot  this  conversion 
on  a  limited  scale  ii  i  the  Baltimore 
District  Office.  Sine  e  this  is  a  pilot 
program,  not  all  the  procedural  and 
filing  changes  disci  ssed  in  the  interim 
rule  will  be  require  1  at  this  time.  In 
addition,  due  to  the  current  resource 
limitations,  the  Ser  ice  is  unable  to 
convert  all  Baltimoi  e  filings  to  Direct 
Mail. 

Conversion  to  Direft  Mail  in  the 
Baltimore  District 


isi  ern  Service  Center 


filing  With  the  E. 

As  of  July  1.  1994. 
and  petitions  exce 
that  would  nonnall  f 
Baltimore  District  C  ffi 
mailed  to  the  follov 
Eastern  Service  Ceqler 
Weiden  Street,  St 
0001 


all  applications 
those  listed  belo%v 
be  filed  with  the 
ce  will  instead  be 
ing  address:  USINS 

75  Lower 
Ibans,  VT  05479- 


Filin<i  With  the  Bait  more 


p  the 


lel 

App! 


b£  sis 


The  following  a 
petitions  will  conti 
the  Baltimore 

a.  Form  1-90 
cm  Alien  Regist 
applicants  will 
person  at  the  Bait  in 
screening.  Thereafter 
will  fc>rward  the  ap 
nightly  basis  to  the 
Center  for  receiptin 

b.  Form  1-600,  Pe 
Orphan  as  an  Imni 

c.  Form  I-600A 
Advance  Processing 
Petition. 

d.  Form  1-765.  A 
Employment  Autho^izati 
(EAD),' where  the 
either: 

1.  That  the  persor 
before  an  immigratipn 

2.  That  the  persor 
adjustment  of  statu; 
of  the  Act  and  that 
filed,  or  is  already 
Baltimore  District  Clffice 

These  EAD  appHr  ations 
screened  at  the  Bait 
to  verify  the  pendi 
which  eligibility  is 
identity,  and  then 
rrightly  basis  to  the 
Center  for  receiptin 
other  EAD  applicati  )ns 
at  the  Baltimore  Off 
to  the  Eastern  Servi 
addition  to  the  fee 
documentation  currently 
EAD  application 
Service  Center  must 


District  Office 

cations  and 
ue  to  be  filed  with 
Distribt  Office. 
Ap{  lication  to  Replace 
ratio  n  Cird.  which 
continue  to  file  in 
ore  office  for  pre- 
fhe  local  office 
lications  on  a 
iiastern  Service 
and  processing, 
ition  to  Classify 
iate  Relative. 
Hcation  for 
of  an  Orphan 


J  plication  for  aa 
on  Document 
s  of  eligibility  is 


is  in  proceedings 

judge;  or 
is  an  applicant  for 
under  section  245 

)  le  application  was 

p  ending,  at  tlip 


m; 


will  be  pre- 
more  District  Offict- 

proceeding  upon 
>ased  and  to  verif) 

arded  on  a 
iiasfem  Service 
and  processing.  All 
previously  filed 
ce  should  be  mailed 
Center.  In 
the 

required,  each 
iled  to  the  Eastern 
include: 


aid 


1.  two  (2)  ADIT  color  photographs 
meeting  the  specifications  in  the 
instruction  to  the  application,  and 

2.  a  completed  signature  card 
(distributed  with  applications  and 
available  at  the  Baltimore  District 
Office). 

e.  Applications  for  a  waiver  of 
grounds  of  excludability  discovered 
during  an  inter\'iew  conducted  in  the 
Baltimore  District  Office  in  cormection 
with  aiiother  pending  apphcation  or 
filed  at  time  of  application  for 
admission.  i      1, 

f.  Form  N-400,  ApjpHcation  for 
Naturalization.  (The  Service  plans  to 
convert  this  application  to  Direct  Mail 
as  resources  become  available  al  the 
Eastern  Service  Center.) 

Transition  I      11 

During  the  first  thirty  days  following 
the  publication  of  this  notice,  the 
Bahimore  District  Office  will  forward  to 
the  Eastern  Service  Center  applications 
which  are  designed  for  Direct  Mail  and 
are  inadvertently  filed  with  the 
Baltimore  District  Office.  When  the 
applications  forwarded  from  the 
Baltimore  District  Office  arrive  at  the 
Eastern  Service  Center,  they  will  be 
receipted  and  filed  there. 

Diited  June  24.  1994. 

Doris  Meissner, 

Commissioner.  Immigration  and 
Naturalization  Senice. 

[PR  Dor.  94-16036  File^  &-30-94:  8:45  ami 
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Office  of  Justice  Programs 
National  Institute  of  Justice 

Solicitation  for  an  Interagency 
Demonstration  on  Youth,  Firearms, 
and  Violence  f     I      |{ 

agency:  U.S.  Departitient  of  Justice. 
Office  of  Justice  Progi^ms.  National 
Institute  of  Justic^. 


ACTION:  Notice  of 
proposals.        j 


solicitation  of 


SUMMARY:  Notice  is  hereby  given  of 
solicitation  of  proposals  for  an 
Interagency  Demonstration  on  Youth. 
Firearms,  and  Violence,  sponsored 
jointly  by  the  National  Institute  of 
Justice;  the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention;  and  the 
National  Center  for  Injury  Prevention 
and  Control,  of  the  Centers  for  Disease 
Control  and  Prevention. 

DATES:  The  tieadline  for  receipt  of 
proposals  is  close  of  business  on  August 
15.  1994. 


ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  N\V..  Washington, 
DC  20531. 

To  obtain  copies  of  the  Solicitation, 
Interagency  Demonstration  on  Youth, 
Firearms,  and  Violence,  call  the 
National  Criminal  Justice  Reference 
Service.  1-800-851-3420,  Box  6000. 
Rockville.  MD  20850. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Mock.  National  Institute  of  Justice,  633 
Indiana  Avenue,  NW.,  Washington.  DC 
20531.(202)307-0693. 

SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided; 

Authority:  This  action  is  authorized  under 
the  Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  §§  201-03,  as  amended.  42 
U.S.C.  3721-23  (1988). 

Background 

The  unacceptably  high  levels  of 
violent  crimes,  injuries,  and  deaths  in 
the  United  States  among  our  Nation's 
youth  are  creating  a  generation  of 
victims  and  undermining  the  economic 
and  communal  fabric  of  society. 
Firearms  are  a  central  part  of  the 
problem — for  young  people  10  to  34 
years  of  age,  firearms  are  the  second 
leading  cause  of  death.  In  1990,  more 
teenagers  died  from  fireann-related 
injuries  than  from  all  natural  diseases 
combined. 

The  National  Institute  of  Justice,  in 
partnership  with  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention  and 
with  the  Centers  for  Disease  Control  and 
Prex'ention's  National  Center  for  Injury 
Preventron  and  Control,  seeks  to 
develop  a  strategy  for  preventing  and 
controlling  youth  violence.  From  this 
partnership  has  come  a  solicitfi.tion 
requesting  proposals  to  design  and 
implement  a  demonstration  utilizing  a 
problem-solving  approach  to 
understand,  prevent  and  control  youth 
violence.  The  proposed  demonstration 
project  would  in\  olve  a  partnership 
among  the  juvenile  justice  system,  a 
public  health  agency,  and  a  law 
enfort;ement  or  criminal  justice  agency 
v\'ithin  a  target  community. 

For  a  copy  of  the  solicitation. 
Interagency  Demonstration  on  Youth. 
Firearms,  and  Violence,  call  the 
National  Criminal  Justice  Reference 
Ser\ice,  1-800-851-3420.  Box  6000. 
Rockville.  MD  20850. 
Carol  Petrie, 

Acting  Direc  tor.  National  Insiilule  of  Justice 
[PR  Doc.  04-15997  Filed  6-30-94;  8  45  am! 

BILLINO  CODE  4410-1»-P 


^^PARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  preveiiling  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  fixjm  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevaiUng  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
IS  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
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©APARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  hlour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  [}etemiination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Fart  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevaiUng  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
IS  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 


in  accordance  writh  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
wTiting  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  D.C.  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  V 

Arkansas 
AR940045  (Jul.  1. 1994) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  fisted  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinatio.is 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  fisted 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

New  York 
NY940OO3  (Feb.  11.  1994J 
NY940008  (Feb.  11,  1994) 
NY940012  (Feb.  11, 1994) 
NY940O13  (Feb.  11,1994) 
NY940020  (Feb.  11,  1994) 
NY940037  (Feb.  11,1994) 


Volume  11: 
None 

Volume  IB: 
Tennessee 
TN940002  (Feb.  11.1994) 

Volume  rV: 
None 
Volume  V.- 
Iowa 
IA940O02  (Feb.  11,1994) 
IA940003  (Feb.  11.  1994) 
lA 940004  (Feb.  11, 1994) 
lA 940005  (Feb.  11,1994) 
IA940013  (Feb.  11,  1994) 
IA940014  (Feb.  11,1994) 
IA940018  (Feb.  11,1994) 
IA940024  (Feb.  11,1994) 
lA 940028  (Feb.  11.1994) 
Texas 

TX940037(Feb.  11,  1994) 
TX940063  (Feb.  11,1994) 
TX940064  (Feb.  11.1994) 
TX940089  (Feb.  11.1994) 
TX940081  (Feb.  11. 1994) 
TX940085  (Feb.  11,  1994) 

Volume  VI: 

Alasktl 
AK940001  (Feb.  11, 1994) 

Arizona 
AZ940012(Feb.  11,  1994) 
AZ940013  (Feb.  11,1994) 

Idaho 
ID940001  (Feb.  11.1994) 
ID940002  (Feb.  11.1994) 

Oregon 

OR940001  (Feb.  11,  1994) 
OR940004  (Feb.  11,  1994) 

Washington 
WA940001  (Feb.  11,  1994) 
WA940002  (Feb.  11,  1994) 
WA940003  (Feb.  11,  1994) 
WA940007  (Feb.  11,  1994) 
WA940011  (Feb.  11,  1994) 
WA940013  (Feb.  11,  1994) 

General  Wage  Determination 
Publication 


General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Da\'is- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 


for  the 
volume, 
nder  of  the  year, 
will  he 


general  wage  determinations  : 
States  covered  by  ea(  :h 
Throughout  the  remi  ir 
regular  weekly  upda  es 
distributed  to  subscr  bers 

Signed  at  Washingtoi  i.  DC  this  24th  day  of 
I'lnp  1994. 
Alao  L.  Moss. 
Director.  Division  of  Udge 
(FR  Doc.  94-1 577SFilcB 

BILUNC  COD€  4S1ft-27-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

DEPARTMENT  OF  EbuCATION 


Office  of  Vocational 
Education 


Job  Training  Partneteh 
to-Work  Opportunitiiis 
Opportunities  Grant* 
Procedures;  Technical 


AGENCr:  Employmen 
Administration.  Labqr 
Vocational  and  Adul 
Education. 


ACTION:  Technical  Ar  lendnient. 


SUMMARY:  In  notice  dx;unient  94-14804 
beginning  on  page  31B54  in  the  i.ssue  of 
Monday.  June  20,  19!  4.  make  the 
following  amendmer  I: 

On  page  31854  in  t  le  first  column,  the 
>t  of  applications 
as  '(60  days  from 


closing  date  for  recei 

was  previously  listec 

date  of  publication)  i  \  2  p.m.  (Eastern 

Time)."  This  should 


t^ 


"The  closing  date  for  receipt  of 
applications  is  Augu;  t  23,  1994.  at  2 
p.m.  (Eastern  Time). 

Oti  page  31855  in  the  second  column 
in  category  5..  "Perio  1  of  Performance 
the  period  of  perform  int;e  was 
previously  publishedjas  'twehe  (12) 
of  award  by  the 
■  This  should  be 


Determinations. 
&- 30-94;  8:45  ami 


and  Adult 


ip  Act;  Schooi- 
Urtian/Rural 
Application 
Amendment 


and  Training 
.  and  Office  of 
Education. 


>e  changed  to  read. 


months  from  the  date 

Department  of  Labor. 

changed  to  read,  "Th  ;  period  of 

performance  is  twelv  s  (12)  months  from 

the  date  of  award. 


Dated:  Fune  28.  1994 

Doug  Ross, 

Aisiitunt  Secretory'  for 
Tmining.  Department  o, 

.AugtLsta  Souza  Kappne 

Assisliint  Secretary  for 
Education.  Department 
IFRD..O.  94-16106  Filo 

SiLUNG  COOe  4510-JO-M 


nployment  and 
•iLuhor. 


\iocnticnaland  Adtilt 
>f  Education. 
«>-:iO-94:8:43an-,i 


NATIONAL  ARCHIVES  AND  RECORDS 

ADMINISTRATION 

t 
Notice  of  submission  of  prop>osed 

information  collections  to  OMB 

AGENCY:  National  Archives  and  Records 

Administration.  I 

ACTION:  Notice  ofproposed  information 

collections  submitted  to  OMB  for 

approval. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
giving  notice  that  the  proposed 
collections  of  information  described  in 
this  notice  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  Papenvork 
Reduction  Act  and  5  CFR  part  132a. 
Public  comment  \s  invited  on  these 
collections. 

DATES:  Comments  should  be  submitted 
by  August  1.  1994. 
ADDRESSES:  Copies  of  the  proposed 
information  collections  and  supporting 
documentation  can  be  obtained  from  the 
Policy  and  Program  Analysis  Division 
(NAA).  Room  3200.  National  Archives 
at  College  Park.  8601  Adelphi  Road. 
College  Park.  MD  20740-6001. 
Telephone  requests  may  be  made  to 
(301)713-6730. 

Written  comments  should  be  sent  to 
Acting  Director,  Policy  and  Program 
Analysis  Division  (NAA).  National 
Archives  and  Records  Administration. 
8601  Adelphi  Road.  College  Park.  MD 
20740-6001.  A  copy  of  the  comments 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  NARA. 
VVa.shington.  EX:  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  at 
(.301)713-6730. 

The  following  proposed  information 
colle<;tions  have  been  submitted  to 
OMB: 

Voluntary  Customer  Sur\'cys  to 
Implement  E.G.  J2862  in  NARA 

Descripiion:  NARA  will  develop  a 
number  of  survey  questionnaires  and 
focus  groups  to  measure  customer 
satisfaction  in  fiscal  years  1994.  1995. 
and  1996.  The  public  to  be  surveyed 
includes  archival  and  records  center 
researchers,  workshop  users,  and 
museum  visitors. 

Purpose:  The  information  will  be  used 
to  measure  customer  satisfaction  and 
improve  customer  ser\'ice. 

Frequericy  of  response:  One-time. 

Number  of  respondents:  Up  to  35.323 
n'spondents  may  be  surxeyed. 

Reporting  hours  per  i^sponse:  The; 
response  time  vaiSes  according  to  the 


sur\'ey  instrument,  from  3  to  4  minutes 
for  a  simple  questionnaire  to  2  hours  for 
a  focus  group. 

Annua]  reporting  burden  hours:  The 
total  burden  will  be  4,334  hours  over 
the  three  fiscal  years. 

Dated:  lunc  23.  1994 
Trudy  Huskamp  Peterson. 

Acting  Archiiist  of  the  United  States. 

IFR  Doc.  94-16087  Filed  6-30-94;  8:45  .mil 

BILUNC  CODE  75)5-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Publii: 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Presenting  and  Commissioning 
Advisory  Panel  (Consolidated 
Application  Pilot  for  Presenters  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  July  14-1.5, 1994.  The  panel 
will  meet  from  9:00  a.m.  to  5:30  p.m.  on 
July  14  and  from  9.00  a.m  to  6:00  p.m. 
on  July  15  in  Room  730,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:00  p.m.  to  6:00  p.m. 
on  July  15  for  Discussion  of  Policy  and 
Guidelines. 

The  remaining  portions  of  this 
meeting  from  9:00  a.m.  to  5:30  p.m.  on  - 
July  14  and  from  9:00  a.m.  to  3:00  p.m. 
on  July  15  are  for  the  purpose  of  panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National  » 
Foundation  on  the  Arts  and  tlie 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  bt; 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  m.-i> 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  o! 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

if  you  need  special  accomniodatioiis 
due  toa  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1  lUO 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506.  202/682-5532. 


Federal  Register 


TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  wnth  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  forikfe  Arts,  Washington, 
DC  20506^^*^1  202/682-5439. 

Dated:  June  27,  1994. 

Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations,  National 
EndoiiTvent  for  the  Arts. 

IFR  Doc.  94-16015  Filed  6-30-94;  8:45  am) 

BILUNQ  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Call  For  Nominations  For  Advisory 
Committee  on  Reactor  Safeguards 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Call  for  nominations. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  requests 
nominations  of  qualified  candidates  to 
consider  for  appointment  to  its 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS).  Currently,  there  is 
one  opening  on  the  Committee  and 
another  vacancy  is  anticipated  within 
the  next  several  months. 
ADDRESSES:  Submit  nominations  to:  Ms. 
Jude  Himmelberg.  Office  of  Personnel, 
■  U.S.  Nuclear  Regulatory  Commission, 
'  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jude  Himmelberg  at  1-800-368- 
5642  or  in  the  Washington,  IX)  area, 
301-415-7119  (after  July  8,  1994). 
.SUPPLEMENTARY  INFORMATION:  The  ACRS 
was  established  by  Congress  to  provide 
the  Commission  with  independent 
expert  advice  on  matters  related  to 
regulatory  policy  and  the  safety  of 
existing  and  proposed  nuclear  power 
plants.  The  Committee  work  currently 
emphasizes  safety  issues  associated 
with  the  operation  of  the  more  thaii  100 
nuclear  uxits  in  the  United  States  and 
technical  and  policy  issues  related  to 
evolutionary  and  passive  standard  plant 
designs. 

Traditionally,  the  membership  of  the 
ACRS  has  included  indfviduals  from 
national  laboratories,  academic  and 
research  fnstitutions,  industry,  and 
consulting  engineerijig  firms  having 
specific  technical  expertise  along  with  a 
broad  perspective  in  addressing  systems 
concerns. 

The  members  of  the  ACRS  are 
selected  from  a  variety  of  engineering 
and  saentific  disciplines.  Candidates 
are  being  sought  with  experience  in 


TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  iajr^e  Arts,  Washington, 
DC  20506^,^1^1  202/682-5439. 

Dated:  June  27,  1994. 

Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations,  Nationa] 
Endowment  for  the  Arts. 

|FR  Doc.  94-16015  Filed  6-30-94;  8:45  am] 

BILLING  CODE  7S37-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

Call  For  Nominations  For  Advisory 
Committee  on  Reactor  Safeguards 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Call  for  nominations. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  requests 
nominations  of  qualified  candidates  to 
consider  for  appointment  to  its 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS).  Currently,  there  is 
one  opening  on  the  Committee  and 
another  vacancy  is  anticipated  within 
the  next  several  months. 
ADDRESSES:  Submit  nominations  to:  Ms. 
Jude  Himmelberg,  Office  of  Personnel, 
■  U.S.  Nuclear  Regulatory  Commission, 
'  Washington,  DC  20555. 
fOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jude  Himmelberg  at  1-800-368- 
5642  or  in  the  Washington,  tX]  area. 
301-415-7119  (after  July  8,  1994). 
SUPPLEMENTARY  INFORMATION:  The  ACRS 
was  established  by  Congress  to  provide 
the  Commission  with  independent 
expert  advice  on  matters  related  to 
regulatory  policy  and  the  safety  of 
existing  and  proposed  nuclear  power 
plants.  The  Committee  work  currently 
emphasizes  safety  issues  associated 
writh  the  operation  of  the  more  than  100 
nuclear  vjli\.s  in  the  United  States  and 
technical  and  policy  issues  related  to 
evolutionary  and  passive  standard  plant 
designs. 

Traditionally,  the  membership  of  the 
ACRS  has  included  indfvi duals  from 
national  laboratories,  academic  and 
research  mstitutions,  industry,  and 
consulting  engixieering  firms  having 
specific  technical  expertise  along  with  a 
broad  perspective  in  addressing  systems 
concerns. 

The  members  of  the  ACRS  are 
selected  from  a  variety  of  engineering 
and  scientific  disciplines.  Candidates 
are  being  sought  with  experience  in 


such  fields  as  nuclear  power  plant 
operations,  nuclear  engineering, 
mechanical  engineering,  electrical 
engineering,  electronics,  metallurgical 
engineering,  materials  science, 
structural  engineering,  chemical 
engineering,  process  control  systems, 
and  related  fields.  The  Commission  has 
expressed  particular  interest  in 
candidates -with  specific  expertise  in  the 
areas  of  reactor  accident  analysis,  digital 
instrumentation  and  control,  or 
advanced  computer  applications. 
Criteria  used  to  evaluate  candidates 
include  education  and  experience, 
demonstrated  skills  in  nuclear  safety 
matters,  and  the  ability  to  apply  one's 
skills  to  problems  outside  of  one's 
specific  area  of  expertise.  Additionally, 
the  Commission  considers  the  need  for 
specific  expertise  in  relationship  to  the 
tasks  that  lie  ahead,  availability  of 
candidates  to  serve,  and  possible 
conflicts  of  interest.  Consistent  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act,  the  Commission  seeks 
candidates  with  varying  views  on 
reactor  safety  issues. 

Because  members  actively  involved  in 
the  regulated  aspects  of  the  nuclear 
industry  might  be  of  limited  use  to  the 
Committee,  the  degree  and  nature  of  any 
such  involvement  will  be  considered. 
Each  qualified  nominee's  financial 
interests  must  be  reconciled  with 
applicable  federal  and  NRC  rules  and 
n^gulations  prior  to  final  appointment  to 
the  Committee.  This  may  resuh  in  the 
candidate  being  required  to  divest 
himself  or  herself  of  securities  issued  by 
nuclear  industry  entities,  discontinue 
research  projects,  and/or  limit 
involvement  in  certain  types  of 
contracts,  based  on  a  determination  of 
possible  conflict  of  interest. 

Copies  of  a  resume  describing  the 
educational  and  pjofeshiorlal^r 
background  of  the  nominee,  including 
any  special  accomplishments,\ 
professional  references,  ciurent  address, 
and  telephone  number  should  be 
provided.  All  qualified  non-.inees  will 
receive  full  consideration.  Appointment 
v.'ill  be  made  without  regard  to  such 
factors  as  race,  color,  religion,  national 
origin,  sex,  age,  or  handicapping 
condition.  Nominees  must  be  citizens  of 
the  United  States  and  be  able  to  devote 
approximately  50-100  days  per  year  to 
Committee  business.  We  will  be 
accepting  applications  until  August  31, 
1994. 

Dated:  June  22, 1994. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  94-16084  Filed  6-30-94;  8:45  am] 
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OFFICE  OF  GOVERNMENT  ETHICS 

Submission  for  OMB  Approval  of  a 
Proposed  Information  Collection 
Report  Form  Concerning  Payments  to 
.  Charitable  Organizations  in  Lieu  of 
Honoraria 

AGENCY:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Government 
Ethics  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval,  in  accordance 
vdth  the  Paperwork  Reduction  Act  a 
proposed  OGE  form  entitled  "Executive 
Branch  Personnel  Confidential  Report  of 
Payments  to  Charitable  Organizations  in 
I.ieu  of  Honoraria"  that  will  collect 
information  fi-om  certain  current  and 
former  employees  of  the  executive 
branch  of  the  Federal  Government.  The 
new  form  will  collect  the  information 
identified  in  an  OGE  interim  rule, 
which  is  not  yet  effective  (and  the 
renewal  of  whose  paperwork  clearance 
likewise  is  being  sought),  promulgated 
under  the  Ethics  in  Government  Act. 
DATES:  Comments  on  this  proposal 
should  be  received  by  August  1,  1994. 
ADDRESSES:  Comments  should  be  sent  to 
Joseph  F.  Lackey,  Office  of  Information 
and  Regulatory  Affairs,  Office  of     ' 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10236, 
Washington,  DC  20503;  telephone:  202- 
395-7316. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman  or  Robert  W.  Cobb, 
Office  of  Government  Ethics,  Suite  500, 
1201  New  York  Avenue  NW., 
Washington,  DC  20005-3917;  telephone 
202-523-5757,  FAX  202-  523-6325.  A 
copy  of  OGE's  request  for  approval  from 
OMB.  including  the  proposed  new  form, 
may  be  obtained  by  contacting  Mr. 
Gressman  or  Mr.  Cobb. 

SUPPLEMENTARY  INFORMATJON:  The  Office 
of  Government  Ethics  proposes  to 
sponsor  a  new  OGE  Form  205  entitled 
"Executive  Branch  Personnel 
Confidential  Report  of  Payments  to 
Charitable  Organizations  in  Lieu  of 
Honoraria"  and  is  seeking  Paperwork 
Reduction  Act  approval  from  the  Office 
of  Management  and  Budget  for  it.  The 
new  form  vtrill  collect  pertinent  financial 
information  firom  current  officers  and 
employees  in  the  executive  branch 
(other  than  special  Government 
employees)  who  are  required  to  file 
annual  public  financial  disclosure 
reports  (SF  278s)  under  title  I  of  the 
Ethics  in  Government  Act  of  1978  (the 
Ethics  Act),  as  amended,  and  the  OGE 
regulations  at  5  CFR  part  2634  as  well 
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as  from  departing  ind  former  such  filers 
on  whose  behalf  payments  in  heu  of 
honoraria  are  donated  to  charitable 
organizations  during  or  based  on  the 
period  of  their  Go^mment  service.  This 
is  necessary  in  order  to  provide  a  form 
to  collect  certain  information  required 
by  the  financial  difclosure  provisions  of 
section  102(a)(lKA)  of  the  Ethics  Act,  as 
amended  by  die  IS  89  Ethics  Reform 
Act.  5  U.S.C.  app. 

Under  5  U.S.C  app.  501(c).  an 
honorarium  that  c(juld  otherwise  be 
accepted  by  a  Govdmment  employee  is 
deemed  not  to  be  received  by  die 
employee  if  instead  it  is  paid  on  the 
employee's  behalf  (o  a  charitable 
organization  described  in  26  U.S.C. 
170(c).  (The  related  honorarium 
prohibition  at  5  U.S.C  app.  501(b)  has 
been  held  in  abeyance  pending  the 
outcome  of  ongoin|  litigation,  see  U.S. 
V.  National  Treasu^  Employees  Union, 
No.  93-1170,  Supreme  Court  petition 
for  certiorari  grant^  April  18. 1994 
fi-om  990  F.2d  127|  (D.C  Cir.  1993) ) 
See  also  5  CFR  par^  2636  of  the  OGE 
executive  branch-wide  regulations,  as 
published  at  56  FR  1721-1730  (January 
17. 1991)  and  ame4ded  at  57  FR  601- 
602  (January  8.  199(2).  For  purposes  of 
a  qualifving  in  lieu  of  honoraria 
payment,  an  emplciyee  is  not  permitted, 
however,  to  first  revive  the  payment 
and  then  pass  it  aldng  or  donate  it  to  an 
eligible  charitable  organization.  Further, 
no  such  pajTnent  may  exceed  $2,000,  be 
made  to  a  charitable  organization  from 
which  the  employee  or  his  or  her 
parent,  sibling,  spouse,  child,  or 
dependent  relative  derives  a  financial 
benefit,  or  be  taken ;as  a  tax  deduction. 
See  5  CFR  2636.204.  In  addition,  the 
CKiE  executive  branch  Standards  of 
Ethical  Conduct  generally  prohibit  any 
payment  for  an  appearance,  speech  or 
article  that  relates  to  an  employee's 
official  duties.  See  6  CFR  2635.807. 

Officers  and  employees  who  file  the 
executive  branch  S^dard  Form  (SF) 
278  "Executive  Branch  Personnel  PubUc 
Financial  Disclosurp  Report"  under  title 
I  of  the  Ethics  Act.  Whicii  report 
requires  information  on  the  amount, 
date  and  source  of  ^y  payments  to 
charitable  organizatSons  in  lieu  of 
honoraria  from  a  source  totaling  more 
than  S200,  ivill  also|  have  to  file 
pursuant  to  the  Snafl  part  of  5  U.S.C. 
app.  102(a)(1)(A)  a  Supplemental 
confidential  report  cxintaining 
additional  information  concerning  such 
payments.  iDcludlng  the  name  of  the 
recipient  of  the  payment.  This  separate 
confidential  reporting  requirement  of 
pubUc  financial  disclosure  report  (SF 
278)  filers  is  not  yei;  effective  as  to  the 
executive  branch  p^ding  issuance  by 
OGE  of  an  C^/IB-approved  supplemental 


report  form  to  collect  the  information. 
See  56  FR  21589  (May  10. 1991),  56  FR 
51319  (October  11.  1991).  and  57  FR 
5369  (February  14. 1992)  (since  then. 
OGE  has  decided  to  make  the  new 
report  an  OGE.  not  a  standard,  form; 
thus.  General  Services  Administration 
clearance  will  not  be  needed). 
Moreover.  OGE  has  now  determined 
that  filers  of  the  confidential  financial 
disclosure  report  forms  (Standard  Form 
450s)  should  not  be  included  in  this 
supplemental  in  lieu  of  honoraria 
reporting  requirement;  5  CFR  2636.205 
will  be  amended  accordingly  prior  to  its 
effective  date. 

Once  this  new  form  is  approved  and 
OGE  makes  the  underlying  regulatory 
provision,  as  modified,  effective,  public 
annual  and  termination  SF  278  filers 
will  have  to  separately  file  the 
confidential  payments  in  lieu  of 
honoraria  form,  but  only  if  they  have 
any  such  payments  to  report  In  other 
words,  n^ative  (or  "None")  reports  of 
charitable  payments  in  Ueu  of  honoraria 
are  not  required.  Furthermore,  new 
entrants  and  nominees  are  not  subject  to 
reporting  under  the  OGE  rule  as  the 
statutory  provisions  only  apply  to 
employees  during  their  term  of 
Government  service. 

The  reporting  period  for  an  annual 
report  for  payments  in  lieu  of  honoraria 
will  be  the  preceding  calendar  year  or. 
in  the  case  of  a  filer  vvfao  entered 
Government  during  the  prior  year,  that 
portion  of  the  preceding  calendar  year 
beginning  with  the  filer's  date  of  eniry 
on  duty  (if  the  filer's  Government 
service  exceeded  60  days  in  the 
previous  year).  The  reporting  period  for 
a  termination  report  of  a  public  SF  278 
filer  will  be  the  portion  of  the  calendar 
year  of  termination  to  the  date  the  filer 
left  the  Government  and.  if  the  filer  has 
not  already  filed  an  annual  report 
covering  the  period,  the  preceding 
calendar  year  or  other  period  required 
for  that  report. 

The  Office  of  Government  Ethics 
anticipates  that  this  supplemental 
reporting  requirement  will  become 
effective  around  January  1995  covering 
both  terminees  and  annual  filers  (the 
first  annual  reports  will  cover  calendar 
year  1994.  the  regular  due  date  for 
which  is  May  15, 1995).  Further,  if  a 
public  SF  278  filer  leaves  Government 
service  (or  a  reportable  position)  before 
the  future  efEective  date  of  this  new 
supplemental  reporting  requirement,  no 
supplemental  in  lieu  of  honoraria 
charitable  payments  report  will  be  due 
when  this  new  requirement  finally  does 
take  eifect  Once  OMB  approval  is 
obtained  for  the  new  form.  OGE  will 
distribute  it  to  all  executive  branch 


departments  and  agencies  for  local 
reproduction. 

The  information  to  be  reported  on  the 
OGE  Form  205  will  consist  of.  in 
addition  to  the  amoimt  of  the 
payment(s)  in  lieu  of  an  honorarium 
totaling  more  than  $200  from  any  one 
source  and  the  name  and  status  (or 
charitable  purpose)  of  the  chaxitable 
organization(s)  to  which  the  payment(s) 
was  donated  on  the  employee's  behalf, 
the  date  of  the  payment(s).  the  date  on 
which  the  employee  made  an 
underlying  appearance  or  speech  or  on 
which  an  underlying  article  was 
submitted  for  publication,  the  name  of 
the  entity  making  the  payment  to  the 
charitable  recipient,  and  the  subject 
matter  of  the  speech  or  article  or  the 
reason  for  the  appearance.  Terminee  SF 
278  filers  will  also  have  to  separately 
report  any  such  charitable  payments 
contemplated,  but  not  yet  made,  for 
appearances,  speeches,  or  articles  made 
before  termination  of  their  Government 
service. 

These  reports  are  to  be  filed  vdth  the 
employing  executive  branch 
departments  and  agencies  which,  under 
the  law  and  regulation,  are  to  transmit 
them  each  year  to  OGE  (which  in  turn 
reviews  the  reports  of  Senate-confirmed 
Presidential  appointees.)  This 
infonnatioQ  will  be  reviewed  by 
Government  officials  at  the  emplo>ing 
agencies  and  OGE  to  determine 
compliance  with  applicable  laws  and 
regulations.  This  confidential  report 
will  not  be  disclosed  to  any  requesting 
person  unless  otherwise  authorized  by 
law.  See  also  the  form  notice  and  the 
OGE/GOVT-2  Privacy  Act  Government- 
wide  executive  branch  system  of  records 
(which  will  be  revised  to  additionally 
cover  these  new  reports)  for  an 
explanation  of  the  routine  uses  of  this 
information  on  the  form. 

As  this  is  a  new  reporting  requirement 
with  no  prior  data  as  to  the  number  of 
forms  being  filed  annually,  the  total 
number  of  forms  to  be  filed  annually 
and  those  to  be  filed  by  terminees  who 
have  already  left  the  Government  by  the 
time  they  fill  out  their  reports  (i.e.. 
private  citizens)  must  of  necessity  be 
very  approximate  estimates. 

Given  a  potential  estimated  reporting 
population  of  about  19,300  annual  and 
terminee  public  SF  278  filers  each  year 
in  the  executive  branch  (based  on  an 
OGE  1993  agency  survey)  and  based  on 
a  1993  sampling  of  some  200  SF  278 
reports  (which  Mled  to  reveal  any  in 
heu  of  honoraria  charitable  pavTnents). 
OGE  currently  contemplates  that  less 
than  0.5%  of  SF  278  filers  will  have 
payments  on  their  behalf  to  charitable 
organizations  in  lieu  of  honoraria  to 
report.  This  means  that  no  more  than  97 


such  reports  are  expected  to  be  filed 
aniiually.  Of  those  97  report  forms,  OGE 
beheves  that  approximately  8%,  a  total 
of  some  eight  each  year,  will  be  filed  by 
non-Govemment  employee  filers  (public 
SF  278  filer  terminees  having  in  lieu  of 
honoraria  payments  to  report  who  are 
no  longer  Federal  employees  when  they 
file).  Normally,  OMB  Paperwork 
Reduction  Act  approval  is  required  for 
a  nonstatistical  collection  of  information, 
only  if  it  affects  10  or  more  private 
persons  each  year  (not  counting  Federal 
employees  for  information  collections 
within  the  scope  of  their  employment). 
However,  pursuant  to  5  CFR 
1320.7(s)(l),  an  information  collection 
contained  in  a  rule  of  general 
apphcabihty  such  as  5  CFR  2636.205  of 
OGE's  regulations  is  deemed  to  affect  10 
or  more  such  persons  annually.  Thus, 
OGE  is  submitting  this  new  form  for 
OMB  paperwork  approval  (and  is 
seeking  paperwork  renewal  for  the  as- 
yet  not  effective  underlying  regulation, 
which  was  initially  approved  under  the 
Paperwork  Reduction  Act  by  OMB  on 
April  10.  1991). 

The  average  response  time  for 
completion  of  the  proposed  report  form 
is  estimated  to  be  one-half  hour.  Thus, 
the  estimated  actual  reporting  burden 
on  the  public  will  be  four  hours,  eight 
report  forms  (just  counting  those  filed 
by  private  citizens)  times  one-half  hour 
per  form.  However,  using  the 
§  1320.7(s)(l)  regulatory  minimum  of  10 
private  citizen  filers,  the  estimated 
burden  will  come  to  five  hours.  This  is 
a  significant  reduction  in  the  estimated 
burden  from  1991  (200  hours)  when 
OGE  submitted  the  underlying 
regulation  (again,  not  yet  effective)  for 
OMB  paperwork  clearance.  As  noted, 
this  reduction  results  primarily  from 
OGE's  recent  decision  to  exclude  the 
large  body  of  confidential  SF  450  filers 
from  this  future  supplemental  reporting 
requirement  as  well  as  the  lowered 
estimate  of  the  percentage  of  public  SF 
278  filers  who  will  have  in  lieu  of 
honoraria  charitable  payments  to  report. 

Approved:  June  24, 1994. 
Stephen  D.  Potts, 

Director.  Office  of  Government  Ethics. 
IFR  Doc.  94-16094  Filed  6-30-94;  8:45  am] 
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such  reports  are  expected  to  be  filed 
annually.  Of  those  97  report  fonns,  OGE 
believes  that  approximately  8%,  a  total 
of  some  eight  each  year,  will  be  filed  by 
non-Government  employee  filers  (public 
SF  278  filer  terminees  having  in  lieu  of 
honoraria  payments  to  report  who  are 
no  longer  Federal  employees  when  they 
file).  Normally,  0MB  Paperwork 
Reduction  Act  approval  is  required  for 
a  nonstatistical  collection  of  information 
only  if  it  affects  10  or  more  private 
persons  each  year  (not  counting  Federal 
employees  for  information  collections 
within  the  scope  of  their  employment). 
However,  pursuant  to  5  CFR 
1320.7(s)(l),  an  information  collection 
contained  in  a  rule  of  general 
apphcability  such  as  5  CFR  2636.205  of 
OGE's  regulations  is  deemed  to  affect  10 
or  more  such  persons  annually.  Thus, 
OGE  is  submitting  this  new  form  for 
OMB  paperwork  approval  (and  is 
seeking  paperwork  renewal  for  the  as- 
yet  not  effective  underlying  regulation, 
which  was  initially  approved  under  the 
Paperwork  Reduction  Act  by  OMB  on 
April  10,  1991). 

The  average  response  time  for 
completion  of  the  proposed  report  form 
is  estimated  to  be  one-half  hour.  Thus, 
the  estimated  actual  reporting  burden 
on  the  public  will  be  four  hours,  eight 
report  forms  (just  counting  those  filed 
by  private  citizens)  times  one-half  hour 
per  form.  However,  using  the 
§  1320.7(s)(l)  regulatory  minimum  of  10 
private  citizen  filers,  the  estimated 
burden  will  come  to  five  hours.  This  is 
a  significant  reduction  in  the  estimated 
burden  ifrom  1991  (200  hours)  when 
OGE  submitted  the  underlying 
regulation  (again,  not  yet  effective)  for 
OMB  paperwork  clearance.  As  noted, 
this  reduction  results  primarily  from 
OGE's  recent  decision  to  exclude  the 
large  body  of  confidential  SF  450  filers 
from  this  future  supplemental  reporting 
requirement  as  well  as  the  lowered 
estimate  of  the  percentage  of  public  SF 
278  filers  who  will  have  in  lieu  of 
honoraria  charitable  payments  to  report. 

Approved:  June  24, 1994. 
Stephen  D.  Potts, 

Director.  Office  of  Government  Ethics. 
|FR  Doc.  94-16094  Filed  6-30-94;  8:45  am] 
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SECURtTIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
incorporated 

June  27, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(0(1)(B)  of  the  Seciirities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

India  Find,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-12570) 
Mikasa,  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  "'- 
12571), 
Morgan  Stanley  India  Investment  Fund.  Inr. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12572) 
Tele  Dannark  A/S 
American  Depository  Shares,  10  DKK  (File 
No.  7-12573) 
Emphesys  Financial  Group.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12574) 
Joy  Technologies,  Inc. 
Class  A  Conunon  Stock,  $.01  Par  Value 
(File  No.  7-12575) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  19, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
.  450  5th  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extension  of  imlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  94-16045  Filed  6-30-94;  8:45  am) 
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[Release  No.  34-34262;  File  No.  SR-CBOE- 
94-17] 

Self-Regulatorv  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Propo&ed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.  Relating  to  Firm  Ouote 
Responsibilities 

June  27,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  7, 
1994,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
June  17, 1994,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.3  The  Commission  is  publishing 
this  notice  to  sohcit  comments  on  the 
proposed  rule  change  and  Amendment 
No.  1  from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change. 

The  Exchange  is  proposing  to  increase 
from  10  to  100  the  firm  quote  contract 
size  minimum  applicable  to  Designated 
Primary  Market  Makers  ("DPMs")  in 
classes  of  interest  rate  options  for  which 
Public  Automated  Routing  System 
("PAR")  workstations  are  available. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  an4  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  he  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


M5U.S.C  78s(b){l)(1982). 

'  17  CFR  240.19t>-4  (1993). 

'  In  Amendment  No.  1.  the  CBOE  stales  that  the 
reference  to  "public  customer  orders"  in  its 
proposal  is  synonymous  with,  and  should  be 
understood  to  mean,  "non-broker-dealer  customer 
orders."  See  Letter  from  Dan  W.  Schneider.  Schiff 
Hardin  &  Waite,  to  Thomas  McManus.  Division  of 
Market  Regulation,  Commission,  dated  lune  16, 
1994. 
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(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  i/ie  Proposed  Rule 
Change  I 

The  purpose  of  the  proposed  rule 
change  is  to  enhance  depth  and 
liquidity  in  the  Excl^nge's  market  for 
interest  rate  optionsjby  requiring  DPMs 
using  PAR  workstations  to  provide 
quotes  that  are  firm  for  up  to  100 
contracts  on  non-broker-dealer  customer 
orders.  This  quote  she  minimum,  which 
is  substantially  higher  than  the  10- 
contract  minimum  oitherwise  applicable 
to  DPMs  under  CBOE  Rule  8.51  and 
previously-issued  Regiilatory  Circulars, 
will  be  operative  initially  only  in  "TBY" 
(30-year  bond)  inter^  rate  options, 
since  this  is  the  first  iclass  in  which  a 
PAR  workstation  will  be  assigned  to  the 
DPM*  The  Exchange  expects  that  the 
ICO-contract  minimi  m  vkdll  be  extended 
gradually  to  other  cl  isses  of  interest  rate 
options,  as  the  use  o  PAR  workstations 
expands  to  these  clai 
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lepth  and  liquidity 
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The  Exchange  bel 
change  in  DPM  quoti 
levels  will  enhance 
in  the  Exchange's  me 
rate  options.  Current 
trading  in  interest  rale  derivatives  is 
done  in  markets  whore  quoted  or 
negotiated  prices  can  be  obtained  in 
transaction  sizes  larger  than  is  assured 
at  the  CBOE.  By  increasing  the  firm 
quote  size  minimum jat  the  CBOE,  the 
Exchange  believes  that  this  rule  change 
should  enable  the  E^^change  to  compete 
more  effectively  for  0rder  flow  and 
trading  activity  in  interest  rate  options. 

The  Exchange  also|  believes  that  the 
DPMs  affected  by  th€  rule  change  will 
be  able  to  meet  the  h  gher  commitment 
levels  without  incun  ng  undue  tinancial 
risk  because  of  the  ef  iciencies  available 
through  the  PAR  woAstations.  A  PAR 
workstation  is  a  newly-developed, 
automated,  computei-based  workstation 
that  provides  users  with  the  ability  to 
enter  or  revise  quote|,  execute  trades, 
transmit  trade  report  i.  and  enter  other 
data  and  commands  j  it  the  touch  of  a 
screen,  thereby  eliminating  the  delay 
inherent  in  a  keyboartl-based  system. 
This  worJcstation  %vil  enable  DPMs  to 
change  their  publish)  d  quotes  almost 
instantaneously  in  re  >poase  to  changed 
market  conditions,  wnich  in  turn  should 
permit  them  to  manage  the  risk  of 
quoting  100-con  tract 

As  indicated  above 
proposed  rule  chang« 
with  CBOE  Rule  8.5li  affected  DPMs 
will  be  obligated  to  pit)vide  firm  quotes 
for  up  to  100  contrad  s  on  aon-broker- 


larkets. 
under  this 
I  and  in  accordance 


*The  applicability  of 
provided  bir  in  Regulatory 
1993). 


CB<  e  Rule  a.Sl  to  OPMs  is 
(  jrcular  91-31  (May  7. 
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dealer  customer  orders  only.  As  is  the 
case  with  respect  to  any  ojrtion  traded 
on  the  Exchange,  under  CBOE  Rules 
8.51  and  6.6,  the  firm  quote  size 
minimum  will  not  apply  whenever  a 
"fast  market"  is  declared,  and  may  be 
suspended  for  any  class  or  series  on  a 
case  by  case  basis  as  determined  by  the 
CBOE's  Market  Performance  Committee. 
The  CBOE  believes  that  the  proposed 
rule  change  will  enhance  market  making 
efficiency  in  interest  rate  options.  The 
CBOE  further  beUeves  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general,  and  Section 
6(b)(5)  in  particular,  by  providing  rules 
that  perfect  the  mechanisms  of  a  free 
and  open  market  and  that  protect 
investors  and  the  pubUc  interest 

(b)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  emd  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  S  U.S.C.  552,  «vill  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference    ' 
Section.  450  Fifth  Street,  N.W.. 
Washington,  D.C  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-94-17  and  should  be 
submitted  by  July  22, 1994. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authorit)'.* 

Joaadiaa  G.  Katz, 

Secretary. 

IFR  Doc.  94-16040  Filed  5-30-94:  8:45  am) 
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[Release  No.  34-34258;  F«e  No.  SR-<:SE- 
94-06] 

Self-Regulatory  Organizations; 
Cincinnati  Stock  Exchange,  Inc.; 
Notice  of  Filing  of  Proposed  Rule 
Change  To  Amend  and  Extend  the 
Pilot  Program  on  the  Floor  of  the 
Exchange  Relating  to  the  Preferencing 
of  Public  Agency  Market  and 
Marketable  Limit  Orders  by  Approved 
Dealers  and  Other  Proprietary 
Memt)er8 

June  24,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  June  24, 1994.  the  Cinciimati 
Stock  Exchange.  Incorporated  ("CSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  CSE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fit>m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend 
through  May  18,  1995.  its  pilot  program 
which  governs  preferenced  trading.  The 
Commission  originally  approved  this 
pilot  on  February  7, 1991.*  In 
coimection  with  this  extension  of  the 
pilot,  the  Exchange  is  also  proposing 
certain  changes  to  its  rules. 


'  17  CFK  200.30-3(a)(12)(1993). 
■  See  Securities  Exchange  Act  Release  No.  28866 
(Feb.  13.  1991).  56  FR  5854. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  (he  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
siimmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  new  rule 
is  to  extend  through  May  18, 1995,  the 
Exchange's  pilot  program  which  governs 
preferenced  trading.  The  Commission 
originally  appro  ed  this  pilot  in 
February,  1991, ^  and  subsequently 
extended  the  pilot  several  times.^  The 
pilot  is  ciurently  approved  through 
August  6, 1994.  The  Commission's  staff 
has  requested  that  the  Exchange  seek  a 
further  extension  up  to  the  expiration  of 
the  recently-approved  pilot  preferencing 
program  of  the  Boston  Stock  Exchange 
("BSE")  *  so  that  the  Commission  can 
consolidate  its  future  review  of  the 
preferencing  programs  of  the  various 
exchanges.  The  CSE  requests  no  change 
at  this  time  in  the  conditions  under 
which  its  pilot  currently  operates.' 

As  part  of  a  recent  analysis  of  its 
preferencing  program,  the  Exchange  has 
reviewed  the  five  recommendations  of 
the  Division  of  Market  Regulation  in 
Market  20OO:  An  Examination  of 
Current  Equity  Market  Developments.^ 
In  order  to  support  the  Division's 


2  See  Id. 

>  See  Securities  Exchange  Act  Release  Nos.  29524 
(Aug.  5,  1991),  56  FR  38160;  30353  (Feb.  7.  1992), 
57  FR  5918:  31011  (Aug.  7.  1992),  57  FR  38704; 
32280  (May  7.  1993),  58  FR  28422.  and  33975  (April 
28, 1994),  59  FR  23243. 

*  See  Securities  Exchange  Act  Release  No.  34083 
(May  IB,  1994),  59  FR  36229. 

'These  conditions  liniit  the  number  of  issues  in 
which  a  preferencing  dealer  niay  be  registered; 
require  the  Exchange  provide  certain  information  to 
the  Conunission;  prohibit  preference  trading  for 
index  arbitrage  purposes  when  "circuit  breakers" 
are  in  effect:  and  prohibit  the  preferencing  of  any 
order  which  the  preferencing  dealer  has  purchased 
from  the  customer  for  a  direct  cash  pa\mient.  With 
respect  to  the  furnishing  of  information  to  the 
Commission,  the  Exchange  has  agreed  to  certain 
new  requirements  described  herein. 

•See  Division  of  Market  Regulation,  5^curities 
and  Exchange  Commission,  Market  2000:  An 
Examination  of  Current  Equity  Market 
Developments  ("Market  2000"),  Study  m,  p.  14 
(]an.  1994). 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  CSE  has  prepared 
siunmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  new  rule 
is  to  extend  through  May  18, 1995,  the 
Exchange's  pilot  program  which  governs 
preferenced  trading.  The  Commission 
originally  appro  ed  this  pilot  in 
February,  1991, ^  and  subsequently 
extended  the  pilot  several  times.^  The 
pilot  is  ciirrently  approved  through 
August  6, 1994.  The  Commission's  staff 
has  requested  that  the  Exchange  seek  a 
further  extension  up  to  the  expiration  of 
the  recently-approved  pilot  preferencing 
program  of  the  Boston  Stock  Exchange 
("BSE")  *  so  that  the  Commission  can 
consolidate  its  future  review  of  the 
preferencing  programs  of  the  various 
exchanges.  The  CSE  requests  no  change 
at  this  time  in  the  conditions  under 
which  its  pilot  currently  operates.' 

As  part  of  a  recent  analysis  of  its 
preferencing  program,  the  Exchange  has 
reviewed  the  five  recommendations  of 
the  Division  of  Market  Regulation  in 
Market  20OO:  An  Examination  of 
Current  Equity  Market  Developments.^ 
In  order  to  support  the  Division's 


2  See  Id.        ' 

>  See  Securities  Exchange  Act  Release  Nos.  29524 
(Aug.  5,  1991),  56  FR  38160,  30353  (Feb.  7,  1992), 
57  FR  5918;  31011  (Aug.  7.  1992),  57  FR  38704; 
32280  (May  7,  1993),  58  FR  28422.  and  33975  (April 
28, 1994),  59  FR  23243. 

*  See  Securities  Exchange  Act  Release  No.  34083 
(May  18, 1994),  59  FR  36229. 

'These  conditions  lunit  the  number  of  issues  in 
which  a  preferencing  dealer  may  be  registered; 
require  the  Exchange  provide  certain  information  to 
the  Commission;  prohibit  preference  trading  for 
index  arbitrage  purposes  when  "circuit  breakers" 
are  io  effect:  and  prohibit  the  preferencing  of  any 
order  which  the  preferencing  dealer  has  purchased 
from  the  customer  for  a  direct  cash  pa\rment.  With 
respect  to  the  furnishing  of  information  to  the 
Commission,  the  Exchange  has  agreed  to  certain 
new  requirements  described  herein. 

•See  Division  of  Market  Regulation,  5^curities 
and  Exchange  Commission,  Market  2000:  An 
Examination  of  Current  Equity  Market 
Developments  ("Market  2000"),  Study  m.  p.  14 
(]an.  1994). 


efforts,  the  Exchange  proposes  to  codify 
the  Division's  recommendations  by 
adopting  the  rule  changes  described 
below. 

The  first  recommendation  in  Study  HI 
of  Market  2000  is  that  dealers  should 
expose  customer  limit  orders  that  are 
priced  better  than  the  existing 
Intermarket  Trading  System  ("ITS")  best 
bid  or  offer,  unless  a  customer  expressly 
requests  that  the  order  not  be  exposed. 
With  respect  to  this  recommendation, 
the  Exchange  proposes  to  add  the 
following  interpretive  language  to  CSE 
Rule  12.10,'  the  Exchange's  "best 
execution"  rule: 

As  part  of  a  member's  fiduciary  obligation 
to  provide  best  e.xecution  for  its  customer 
orders,  the  member  shall  expose  to  the 
national  market  system  allcr  a  representative 
portion  of  any  limit  order  which  is  priced 
either  on  or  t>etween  the  national  l>est  bid 
and  offer,  unless  (1)  such  order  is 
immediately  executed,  or  (2)  the  customer 
expressly  requests  that  the  order  not  be 
exposed. 

The  above  language  goes  beyond  the 
Division's  recommendation  by  requiring 
that  orders  priced  at  the  national  best 
bid  or  offer  ("NBBO")  be  exposed  in 
addition  to  any  orders  priced  between 
the  NBBO.  Moreover,  in  order  to 
encourage  all  members  to  place  public 
agency  limit  orders  on  the  CSE  book,  the 
Exchange  also  proposes  to  amend  CSE 
Rule  11.10(e)  *  to  eliminate  the 
transaction  charge  on  public  agency 
limit  orders. 

Second,  the  Division  recommends 
that  dealers  should  not  trade  ahead  of 
customer  limit  orders.  This 
recommendation  is  currently  codified  in 
CSE  Rule  12.6,^  the  Exchange's 
"customer  priority"  rule.  This  rule 
provides  that  no  member  may  buy  or 
sell  a  security  for  its  own  account  when 
it  holds  an  imexecuted  customer  market 
or  like-pric6d  limit  order  in  that 
security. 

,     Third,  the  Division  recommends  that, 
if  a  dealer  holds  a  customer  buy  order 
and  a  customer  sell  order  that  can  be 
crossed,  the  dealer  should  cross  those 
orders  without  interposing  itself  as 
dealer.  The  CSE  has  historically 
interpreted  its  Ride  12.6  to  require  the 
crossing  of  like-priced  customer  buy 
£md  sell  orders.  This  requirement  is  a 
logical  extension  of  the  prohibition 
against  trading  ahead  of  customer  orders 
contained  in  Rule  12.6.  In  order  to 
remove  any  doubt,  however,  the  CSE 
proposes  to  codify  the  Division's 


'  Rules  of  the  Cincimuti  Stock  Exchange,  Rule 
12.10. 

"  Rules  of  the  Cincinnati  Stock  Exchange,  Rule 
11.10(e). 

"Rules  of  the  Cincinnati  Stock  Exchange,  Rule 
12.6. 


recommendation  by  adding  the 
following  interpretive  language  to  Rule 
12.6: 

If  a  Designated  Dealer  holds  for  execution 
a  customer  buy  order  and  a  customer  sell 
order  that  can  be  crossed,  the  Designated 
Dealer  shall  cross  them  without  interposing 
itself  as  dealer. 

Fourth,  the  Division  recommends  that 
dealers  establish  and  adhere  to  fixed 
standards  for  queuing  and  executing 
customer  orders.  The  Exchange  has 
historically  interpreted  language  in 
Chapter  III — Rules  of  Fair  Practice '"  and 
Chapter  V — Supervision  *'  of  its  rules  to 
require  such  standards.  Chapters  III  and 
V  impose  a  wide  range  of  obligations  on 
members,  specifically.  Rule  3.6 — Fair 
Dealing  with  Customers,  mandates  that 
all  members  have  a  responsibility  for 
fair  dealing  with  customers  and  Rule 
5.1 — Written  Procedures,  requires  that 
members  establish  and  enforce  written 
procedures  so  that  they  can  adequately 
supervise  their  employees  and  assure 
their  compliance  with  applicable  laws 
and  regulations.  Again,  however,  to 
remove  any  doubt  on  the  subject,  the 
Exchange  proposes  to  codify  the 
Division's  recommendation  by  adding 
the  following  interpretive  language  to 
Rule  3.6: 

Designated  Dealers  who  handle  customer 
orders  on  the  Exchange  shall  establish  and 
enforce  fixe'd  standards  for  queuing  and 
executing  customer  orders. 

Fifth,  the  Division  recommends  that 
dealers  should  not  trade  at  a  price 
outside  the  ITS  best  bid  or  offer  v«thout 
satisfying  the  market  interest  at  that 
price,  in  accordance  with  ITS  trade- 
through  and  block  policies.  This 
recommendation  is  automatically 
enforced  today  by  the  Exchange's 
National  Securities  Trading  System 
("NSTS"). 

Finally,  in  order  to  gauge  the  impact 
of  the  preferencing  program  on  the  CSE 
and  on  the  national  market  system,  the 
Exchange  agrees  to  provide  the 
Commission  with  quarterly  reports 
similar  to  those  required  of  the  BSE  as 
part  of  its  preferencing  program  pilot. 
These  reports  will  provide  the  following 
information: 

(1)  A  list  indicating  how  many 
preferencing  specialists  are  on  the  exchange 
and  the  issues  in  which  they  make  markets. 

(2)  The  volume  of  preferenced  trades  and 
shares  and  the  percentage  of  total  CSE  trade 
and  share  volume  that  preferenced  activity 
represents. 

(3)  The  CSE's  volume  attributable  to  ITS 
commitments  sent  by  other  ITS  participants^ 


■"Rules  of  the  Cincinnati  Stock  Exchange, 
Chapter  ni. 

"Rules  of  the  Cincinnati  Stock  Exchange, 
Chapter  V. 
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and  the  percentage  of  iuch 
which  are  in  issues  w|ich 
specialists. 

(4)  The  number  of 
effected  against  the 

(5)  The  percentage 
improves  and  matches 
percentage  of  time  tha 
price  improveraent  foi 
the  market  is  wider 

(6)  The  CSE's  share 
trade  reports,  as  compared 
commencement  date 


p^ferenced  orders 
limit  order  book, 
r  time  that  the  CSE 
the  NBBO.  and  the 
the  CSE  achieves 
customer  orders  when 

'/sth  point. 
)f  Consolidated  Tape 

to  its  share  on  the 
this  extension. 


NiTSl 


•than 


del 

oial 
dita 
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Although  the  BSE 
required  to  provide 
improvement  data 
provide  this  additi 
believes  that  such 
to  the  Commission 
assessing  the  contril^ution 
preferencing  to  the 
system. 

(2)  Basis 

The  proposed  rule 
consistent  with  Sect  on 
in  general  and  furthi  rs 
Section  6(b)(5)  in  particular 
promotes  just  and  e<  uitable 
of  trade  and  remove: 
and  perfects  the  mei 
and  open  market  an< 
system. 


is  not  currently 
^IBBO  and  price 
CSE  is  offering  to 
data  because  it 
would  be  helpful 
accurately 
of 
iational  market 


B.  Self-Regulatory 
Statement  on  Burdei  \ 


The  CSE  does  not 
proposed  rule  chan^ 
inappropriate  burdei  i 


■Os 


C.  Self-Regulatory 
Statement  on  Commknts 
Proposed  Rule  Chan  je 
Members.  Participar  t. 

The  CSE  solicited 
original  filing  regarding 
pilot  program  from 
See  File  No. 
has  not  solicited 
to  the  additional  changes 
herein. 


t  lel 
SR-CSE  -90-06 
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The  CSE 
contment  with  regard 
set  forth 


ni.  Date  of  E£fiectiveiess  of  the 
Proposed  Rule  Chan  »e  and  Timing  for 
Commission  Action  | 

Within  35  days  of  he  date  of 
publication  of  this  n(  itice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  □  ay  designate  up  to 
90  days  of  such  date  f  it  finds  such 
longer  period  to  be  a  >propriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  m  If-regulatory 
organization  consent  i.  the  Commission 
will: 

(A)  By  order  appro  le  such  proposed 
rule  change,  or 

(B)  Institute  proce*  dings  to  determine 
whether  the  propose*  I  rule  change 
should  be  disapprovid. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  tlian 
those  that  may  be  withheld  from  the 
public  in  accor4ance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  Inspection  and  copying  at 
the  principal  pffice  of  the  CSE.  All 
submissions  should  refer  to  File  No. 
SR-CSE-94-06  and  should  be 
submitted  by  July  22.  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  94-18038  Filed  6-30-94;  8:45  am] 
Bn.uNC  cooe  aoio-oi-M 


[Release  No.  34-34260;  File  No.  SR-GSCC- 

94-6]        , I        ij 

Self-Pegulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Fiiing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  GSCC's  Fee 
Structure 

June  27.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
June  22. 1994.  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Conunission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  items 
have  been  prepared  by  GSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
GSCC's  fee  schedule  to  establish  fees  for 


IS  U.S.C.  7es(h)(l)(iq881 


new  services  provided  in  connection 
with  GSCC's  auction  takedown  proposal 
and  for  certain  services  for  which  GSCC 
does  not  currently  charge. 

n.  Self-Regtilatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  staternents. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

After  a  review  of  its  fee  structure. 
GSCC  has  determined  that 
modifications  are  necessary  and 
appropriate  in  order  to  establish  fees  for: 
(1)  New  services  that  will  be  provided 
in  connection  with  GSCC's  "auction 
takedovvTi  proposal"  and  (2)  certain 
current  services  for  which  GSCC  does 
not  currently  charge.  This  rule  filing 
provides  for  these  fee  structure 
modifications,  which  will  become 
effective  on  August  1. 1994.  A 
discussion  of  the  new  fees  that  are  being 
established  and  the  reasons  for  them 
follows: 

1.  New  Fees  in  Connection  With  the 
Auction  Takedown  Proposal 

Earlier  this  year.  GSCC  received 
approval  frt)m  the  Commission  of  a 
proposed  rule  change  (File  No.  SR- 
GSCC-94-1)  that  with  regard  to 
Treasury  secmity  purchases  made  at 
auction  by  members  of  GSCC's  Netting 
System  ("netting  members")  authorizes 
GSCC  to:  (1)  Accept  and  report  data  on 
such  purchases  through  GSCC's 
Comparison  System;  (2)  net  the 
purchases  with  when-issued  trades  of 
such  members  in  the  same  securities 
through  the  Netting  System;  and  (3) 
assume  responsibility  for  the  delivery  of 
the  purchased  securities. 

One  aspect  of  this  proposal  (known  as 
the  "auction  takedown"  proposal)  has 
GSCC  provide  a  mechanism  for  ensuring 
timely  delivery  of  needed  auction 
purchases  to  a  member  that  beUeves  that 
by  virtue  of  its  secondary  market  trading 
it  will  have  on  issue  date  a  net  short  or 
flat  position  or  a  long  position  that  is 
smaller  than  the  amount  of  auction 
purchases  that  it  requires  in  a  particular 
CUSIP.  To  accomplish  this,  each  such 
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member  is  able  to  request  (a  "priority 
auction  dehvery  request")  on  a  CUSIP- 
by-CUSIP  basis  that  GSCC  deliver  to  it 
needed  auction  purchases  immediately 
after  GSCC  has  received  the  securities 
from  the  Federal  Reserve  Banks  on  issue 
date. 

By  this  rule  filing.  GSCC  establishes  a 
fee  of  $1.00  for  the  making  by  a  member 
of  a  priority  auction  delivery  request. 
This  fee  is  the  same  as  GSCC's  fee  for 
the  netting  of  one  side  of  a  trade. 

The  rule  filing  authorizing  GSCC  to 
implement  the  auction  takedown 
proposal  also  authorizes  GSCC  more 
generally  to  establish  a  mechanism  for 
taking  in  data  on  members'  activities  in 
eligible  securities  from  sources  such  as 
exchanges  and  other  clearing 
torporations  and  to  treat  such  data 
imder  its  rules  as  compared  trades  to  the 
same  extent  as  if  the  data  had  been 
compared  through  the  matching  by 
GSCC  of  data  submitted  by  two 
members. 

By  this  rule  filing,  GSCC  establishes  a 
member  fee  of  $.50  for  the  processing 
and  reporting  of  data  on  one  side  of  a 
trade  received  from  a  locked-in  trade 
source  on  a  locked-in  basis.  This  fee  is 
the  same  as  GSCC's  lowest  fee  for  the 
entry  by  a  member  of  one  side  of  a  trade 
for  comparison  processing  and 
reporting. 

2.  Fees  for  Current  Services 

GSCC  has  determined  that  it  is  now 
appropriate  that  the  costs  incurred  by 
GSCC  in  providing  services  that  GSCC 
has  provided  to  members  to  date 
without  charge  be  covered  by  direct 
charges.  Each  of  these  services  and 
charges  is  discussed  below. 

a.  Modifications  and  cancels.  GSCC 
currently  charges  for  the  entry  by  a 
member  of  one  side  of  a  transaction  in 
an  eligible  security  for  comparison 
processing  and  production  of  reports.  In 
addition  to  the  direct  entry  of  trade  data 
by  a  member,  each  member  also  has  the 
ability  to  input  to  GSCC  a  modifiration 
and/or  cancellation  of  previously- 
transmitted  data.  (Generally,  a 
modification  to  or  cancellation  of  trade 
data  can  be  done  unilaterally  by  a 
member  only  if  the  trade  has  not  already 
been  compared.) 

GSCC  has  not  to  date  charged  for  such 
modifications  and  cancellations  even 
though  it  incurs  costs  in  processing  and 
reporting  those  requests.  The  lowest 
charge  to  a  member  for  the  entry  of  trade 
data  {i.e..  trade  data  entry  involving 
computer-to-computer  input  and 
output)  is  $.50  per  side.  While  the  costs 
of  processing  modifications  and 
cancellation  messages  are  roughly 
equivalent  to  those  associated  with  the 
creation  of  a  transaction,  in  order  to 
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member  is  able  to  request  (a  "priority 
auction  delivery  request")  on  a  CUSIP- 
by-CUSIP  basis  that  GSCC  deliver  to  it 
needed  auction  purchases  immediately 
after  GSCC  has  received  the  securities 
from  the  Federal  Reserve  Banks  on  issue 
date. 

By  this  rule  filing.  GSCC  establishes  a 
fee  of  $1.00  for  the  making  by  a  member 
of  a  priority  auction  delivery  request. 
This  fee  is  the  same  as  GSCC's  fee  for 
the  netting  of  one  side  of  a  trade. 

The  rule  filing  authorizing  GSCC  to 
implement  the  auction  takedown 
proposal  also  authorizes  GSCC  more 
generally  to  estabhsh  a  mechanism  for 
taking  in  data  on  members'  activities  in 
eligible  securities  from  sources  such  as 
exchanges  and  other  clearing 
torporations  and  to  treat  such  data 
under  its  rules  as  compiared  trades  to  the 
same  extent  as  if  the  data  had  been 
compared  through  the  matching  by 
GSCC  of  data  submitted  by  two 
members. 

By  this  rule  filing.  GSCC  establishes  a 
member  fee  of  $.50  for  the  processing 
and  reporting  of  data  on  one  side  of  a 
trade  received  from  a  locked-in  trade 
source  on  a  locked-in  basis.  This  fee  is 
the  same  as  GSCC's  lowest  fee  for  the 
entry  by  a  member  of  one  side  of  a  trade 
for  comparison  processing  and 
reporting. 

2.  Fees  for  Current  Services 

GSCC  has  determined  that  it  is  now 
appropriate  that  the  costs  incurred  by 
GSCC  in  providing  services  that  GSCC 
has  provided  to  members  to  date 
without  charge  be  covered  by  direct 
charges.  Each  of  these  services  and 
charges  is  discussed  below. 

a.  Modifications  and  cancels.  GSCC 
currently  charges  for  the  entry  by  a 
member  of  one  side  of  a  transaction  in 
an  eligible  security  for  comparison 
processing  and  production  of  reports.  In 
addition  to  the  direct  entry  of  trade  data 
by  a  member,  each  member  also  has  the 
ability  to  input  to  GSCC  a  modifimtion 
and/or  cancellation  of  previously- 
transmitted  data.  (Generally,  a 
modification  to  or  cancellation  of  trade 
data  can  be  done  imilaterally  by  a 
member  only  if  the  trade  has  not  already 
been  compared.) 

GSCC  has  not  to  date  charged  for  such 
modifications  and  cancellations  even 
though  it  incurs  costs  in  processing  and 
reporting  those  requests.  The  lowest 
charge  to  a  member  for  the  entry  of  trade 
data  {i.e..  trade  data  entry  involving 
computer-to-computer  input  and 
output)  is  $.50  per  side.  While  the  costs 
of  processing  modifications  and 
cancellation  messages  are  roughly 
equivalent  to  those  associated  with  the 
creation  of  a  transaction,  in  order  to 


enco^fage  members  to  submit 
modifications  and  cancellations  to 
existing  trade  data.  GSCC  is  setting  the 
fee  for  the  modification  to  or 
cancellation  of  one  side  of  a  trade  at 
$.25  per  such  modification  or 
cancellation. 

b.  Terminal  access  fee.  GSCC 
currently  provides  without  charge 
terminal  access  to  its  automated  system 
to  a  growing  number  of  its  members,  hi 
order  to  offset  the  costs  associated  with 
the  provision  of  terminal  access,  which 
include  purchase  and  maintenance  of 
hardware  equipment  and  telephone 
lines,  communication  engineering 
support,  and  other  charges  imposed  by 
the  Securities  Industry  Association 
Corporation  ("SIAC")  (GS^-X's  facilities 
manager),  as  well  as  the  costs  of  training 
participants  and  of  the  monitoring  of 
their  terminal  use,  GSCC  is  imposing  a 
charge  for  access  to  GSCC's  system  of 
$150  per  month  per  terminal. 

c.  Bulk  data  communication 
connection  fee.  GSCC  also  currently 
provides  to  members  withou?  charge 
bulk  data  commimication  access  to  its 
automated  system.  In  order  to  offset  the 
costs  associated  with  the  provision  of 
such  access,  which  are  similar  to  but 
generally  greater  than  those  costs 
associated  with  the  provision  of 
terminal  access,  GSCC  is  imposing  the 
following  charges  for  differing  types  of 
bulk  communication  connections  to  its 
system:  (i)  The  charge  for  a  bulk 
communication  connection  via  a  shared 
hunt  group  is  $150  per  month;  (ii)  the 
charge  for  a  bulk  communication 
connection  via  a  dedicated  dial  port  or 
leased  fine  is  $450  per  month  per  port 
or  hne;  and  (iii)  the  charge  for  a  bulk 
communication  connection  to  GSCC  via 
a  dedicated  digital  leased  line  is  $600 
per  month  per  line. 

It  should  De  noted  that  certain  GSCC 
members  afready  pay  GSCC's  affiliate, 
the  Mational  Securities  Clearing 
Corporation,  which  also  uses  SIAC  as  its 
facilities  manager,  a  bulk  data 
communication  connection  fee.  GSCC 
will  not  impose  a  dupUcative  fee  on 
such  members. 

(b)  The  proposed  rule  change  will 
fairly  reflect  the  costs  incurred  in  GSCC 
in  providing  certain  services  to  its 
members  and,  thus,  is  consistent  with 
the  requirements  of  Section  1 7A  of  the 
Act  and  the  rules  and  regulations 
thereunder.  2 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 


M5U.S.C78q-l(1988). 


appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  prop>osed  rule 
change  have  not  yet  been  solicited  or 
received.  Members  will  be  notified  of 
the  rule  change,  and  comments  will  be 
sohcited  by  an  Important  Notice.  GSCC 
will  notify  the  Commission  of  any 
written  comments  received  by  GSCC. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)(2)  of  Securities 
Exchange  Act  Rule  19b-4  in  that  the 
proposed  rule  change  estabhshes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  GSCC.  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
pubhc  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vwitten  statements 
with  resp>ect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
Cling  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissicji»S  should 
refer  to  file  number  SR-GSCC-94-5  and 
should  be  submitted  by  July  22. 1994. 
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For  the  Commission  4  y 
Market  Regulation,  pun  uant 
authority. 
fonathan  G.  Kat2. 
Secretary. 
IFR  Doc.  94-16042  File* 
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Federal  Register 


the  Division  of 
to  delegated 


6-30-94;  8:45  ainj 


Ffle  No.  SR-*«STC- 


Seif- Regulatory  Orgainizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Itnmediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  the  Definition  of 
Pledged  Position 

June  24. 1994. 

Pursuant  to  Section  19fb)(l)  of  the 
Stxurities  Exchange  /  ct  of  1934 
("Act"),'  notice  is  her  ;by  given  that  on 
February  18. 1994.  Midwest  Securities 
Trust  Company  ("MS'  'C")  filed  with  the 
Securities  and  Exchar  ge  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-Nf  STC-94-05Jas 
described  in  Items  I.  II .  and  III  below, 
which  Items  have  beei  i  prepared 
primarily  by  MSTC.  V  STC 
supplemented  the  pro  josal  with  an 
explanatory-  letter  date  d  June  6.  1994.- 
The  Commission  is  pv  blishing  this 
notice  to  solicit  comm  }nts  on  the 
proposed  rule  change  rem  interested 
persons. 

I.  Self-Regulatory  Org  mizations 
Statement  of  the  Tern*  of  Sul>stance  of 
the  Proposed  Rule  Chiinge 


c  lange ; 


makes  a 
definition  of 
\rticle  I,  Rule  1 


The  proposed  rule 
technical  correction  to|the 
"pledged  position"  in 
of  MSTCs  Rules. 

II.  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of,  and 
Statutory  basis  for,  th^  Proposed  Rule 
Change 


end 
en 


In  its  filing  with  the 
MSTD  included  statea^e 
the  purpose  of  and  bas 
proposed  rule  change 
comments  it  received 
rule  change.  The  text  o 
may  be  examined  at  th 
in  Item  IV  below.  MSTt 
summaries,  set  forth  in 
and  (C)  below,  of  the  most 
aspects  of  such  stateme  n 


'15  1I.S.C78«(1)H98«|. 

^Uitier  from  David  T.  Rusot, 
Laraner.  to  Thomas  C  Etter. 
Marlpt  Regulation.  Commissi 


lommission, 
ints  concerning 
s  for  the 

discussed  any 
the  proposed 
these  statements 
places  specified 
has  prepared 
sections  (A).  (B). 
significant 


iS. 


.  Attorney.  Foley  S. 
i^ttomey,  Division  of 
n  (June  6.  1094). 


(A)  Self-Regulatory  Organizations 
Statement  of  the  Purposes  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposal  is  to 
make  a  technical  revision  to  MSTCs 
definition  of  "pledged  position."  The 
technical  correction  is  needed  to 
conform  the  definition  of  pledged 
position  to  changes  approved  in  File 
Nos.  SR-MSTC-90-01 »  and  SR-MSTC- 
90-08.*  File  No.  SR-MSTC-90-01 
provided  the  basic  definition  of  pledged 
position,  and  File  No.  SR-MSTC-90-08 
added  to  that  definition  in  connection 
with  MSTCs  Same  Day  Funds 
Settlement  Service.  Inadvertently, 
however,  the  earlier  language  of  the  rule 
was  never  modified  to  reflect  the  new 
text  of  File  No.  SR-MSTC-90-08,  and 
the  new  text  was  never  added  to  the 
MSTC  rulebook.  This  filing  corrects 
those  past  oversights. 

MSTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(A)  and  (F)  of  the  Acts  in  that 
it  faciUtates  and  promotes  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

MSTC  believes  that  the  proposed  rule 
change  will  not  place  any  burden  on 
competition. 

(C)  Self-Regulatory  Organizations 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Memt>ers.  Participants,  or  Others 

MSTC  has  neither  solicited  nor 
received  any  written  comments  on  the 
proposed  rule  change. 

nil.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  6  and 
subparagraph  (e)(1)  of  Rule  19b-4 
thereunder  ^  because  it  constitutes  a 
st^ed  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 


^  Securities  Exchange  Act  Release  No.  28877. 
(February  12.  1991).  56  FR  6892  (order  approving 
proposed  rule  change  relating  to  changes  to  MSTCs 
operating  system). 

•Securities  Exchange  .\ct  Release  No.  32300  (May 
12.  1993).  58  FR  29438  (order  approving  proposed 
rule  change  implementing  a  pilot  program  for  sarr.e- 
day  funds  settlemeni  service). 

'  15  U  S.C  78q-l(b)(3KA)  and  (F)  (1988). 

"IS  U.S.C  78s(b)(3)(A)(i)  (1988). 

'  17  CFR  240.19b-4(B)(1)  (1993). 


abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  '       ! 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to  i 

submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions  [ 

should  file  six  copies  thereof  with  the       ; 
Secretary,  Securities  and  Exchange  • 

Commission.  350  Fifdi  Street,  N\V.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N\V.. 
Washington.  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC  All  submissions  should 
refer  to  File  Number  SR-MSTC-94-05 
and  should  be  submitted  by  July  22. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz. 
Secretary: 

IFR  Doc  94-16010  Filed  6-30-94;  8:45  ami 
BILUNC  COOE  8010-01-M 


(Release  No.  34-34261 ;  File  Nos.  SR- 
NSCC-94-09,  SR-MCC-94-06,  and  SR- 
SCCP-94-02] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation,  Midwest  Clearing 
Corporation,  and  Stock  Clearing 
Corporation  of  Philadelphia;  Notice  of 
Filing  and  Order  Granting  Temporary 
Approval  on  an  Accelerated  Basis  of 
Proposed  Rule  Changes  Relating  to 
the  Guarantee  of  Trades  In  Continuous 
Net  Settlement  Systems 

Juoe  27,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that 
National  Securities  Clearing  Corporation 
("NSCC").  Midwest  Clearing 


Corporation  ("MCC"),  and  Stock 
Clearing  Corporation  of  Philadelphia 
("SCCP")  (collectively  referred  to  as 
"Clearing  Corporations")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  on  June  15, 1994,  Jime 
12,  1994,  and  June  24,  1994, 
respectively,  the  proposed  rule  changes 
as  described  in  Items  I  and  11  below.  The 
Commission  is  pubUshing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  changes. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposals  seek  a  one  year 
extension,  through  Jime  30,  1995,  of  the 
Commission's  order  that  authorizes  the 
Clearing  Corporations:  (1)  To  guarantee 
at  an  earher  time  the  settlement  of 
participant  trades  in  their  Continuous 
Net  Settlement  ("CNS")  systems  and  (2) 
to  use  revised  clearing  fund  calculations 
to  protect  against  any  increased  risk 
caused  by  such  earlier  guarantees.^ 

II.  Self-Regulator)'  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
the  Clearing  Corp>orations  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  they 
received  on  the  proposed  rule  changes. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  Clearing  Corporations 
have  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

The  purpose  of  the  proposed  rule 
changes  is  to  extend  through  June  30, 
1995,  the  Commission's  approval  of 


•  17  CFR  200.30-3(a)(12)  (1993). 
'15U.S.C..  78s(b)(l)(1988). 


'  The  Commission  has  approved  these  proposals 
on  a  temporary  basis  on  five  previous  occasions  in 
Securities  Exchange  Act  Release  Nos.  27192 
(August  29,  1989).  54  FR  37010  (approving  File 
Nos.  SR-NSCC-87-04.  SR-MCG-87-03.  and  SR- 
SCCP-87-03  until  December  31,  1990);  28728 
Pecember  31. 1990),  56  FR  717  (approving  File 
Nos.  SR-NSCC-9[>-25,  SR-MCC-90-08.  and  SR- 
SCCP-90-03  until  June  30, 1991);  29388  (June  28, 
1992).  56  FR  30951  (epprovlng  File  Nos.  SR-NSCC- 
91-06.  SR-MCC-91-03.  and  SR-SCCP-91-03 
through  June  30.  1992);  30879  (July  1,  1992).  57  FR 
30279  (approving  File  Nos.  SR-NSCC-fl2-04.  SR- 
MCC-92-07,  and  SR-SCCP-92-02  through  June  30, 
1993);  and  32547  Qune  29.  1993).  58  FR  36491 
(approving  Fild  Nos.  SR-NSCC-93-04.  SR-MCC- 
93-02,  and  SR-SCCP-93-02  through  June  30 
1994). 


Corporation  ("MCC"),  and  Stock 
Clearing  Corporation  of  Philadelphia 
("SCCP")  (collectively  referred  to  as 
"Clearing  Corporations")  Eled  with  the 
Securities  and  Exchange  Commission 
("Commission")  on  June  15. 1994,  June 
12.  1994.  and  June  24, 1994, 
respectively,  the  proposed  rule  changes 
as  described  in  Items  I  and  11  below.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  changes. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposals  seek  a  one  year 
extension,  through  June  30,  1995,  of  the 
Commission's  order  that  authorizes  the 
Clearing  Corporations:  (1)  To  guarantee 
at  an  earlier  time  the  settlement  of 
participant  trades  in  their  Continuous 
Net  Settlement  ("CNS")  systems  and  (2) 
to  use  revised  clearing  fund  calculations 
to  protect  against  any  increased  risk 
caused  by  such  earlier  guarantees.^ 

II.  Self-Regulatorj'  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
the  Clearing  Corp>orations  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  they 
received  on  the  proposed  rule  changes. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  Clearing  Corporations 
have  prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

The  purpose  of  the  proposed  rule 
changes  is  to  extend  through  June  30, 
1995,  the  Commission's  approval  of 
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^  The  Conunission  has  approved  these  proposals 
on  a  temporary  basis  on  five  previous  occasions  in 
Securities  Exchange  Act  Release  Nos.  27192 
(August  29,  1989).  54  FR  37010  (approving  File 
Nos.  SR-NSCC-87-04,  SR-MCC-87-03,  and  SR- 
SCCP-«7-03  until  December  31,  1990);  28728 
(December  31, 1990),  56  FR  717  (approving  File 
Nos.  SR-NSCC-90-25,  SR-MCC-9O-08,  and  SR- 
SCCP-90-03  until  June  30, 1991);  29388  (June  28, 
1992).  56  FR  30951  (approving  File  Nos.  SR-NSCC- 
91-06.  SR-MCC-91-03.  and  SR-SCXy-91-03 
through  June  30,  1992);  30879  (July  1,  1992).  57  FR 
30279  (approving  File  Nos.  SR-NSCC-92-04.  SR- 
MCO92-07,  and  SR-SCCP-92-02  through  June  30, 
1993);  and  32547  (June  29.  1993).  58  FR  36491 
(approving  Fild  No*.  SR-NSCC-93-04,  SR-MCC- 
93-02.  and  SR-SCCP-93-02  through  June  30 
1994). 


NSCCs.  MCC's.  and  SCCP's  procedures 
whereby  the  settlement  of  all  pending 
CNS  trades  are  guaranteed  as  of 
midnight  on  the  day  after  the  trade  date 
for  locked-in  or  automatically  compared 
trades  and  as  of  midnight  on  the  day 
trades  are  reported  to  members  as 
compared  for  all  other  trades.  The 
proposed  rule  changes  also  seek 
extension  through  June  30, 1995.  of  the 
Commission's  approval  of  the  Clearing 
Corporations'  revisions  to  the  CNS 
portions  of  their  clearing  fimd  formulas. 
These  revisions  are  designed  to  protect 
against  increased  risk  associated  with 
earlier  guarantees.^ 

The  Clearing  Corporations  represent 
that  the  proposed  rule  changes  are 
consistent  with  the  Act  and  particularly 
with  Section  17A  of  the  Act  because  it 
will  help  the  Cleaiing  Corporations  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  their  custody  or 
control  or  for  which  they  are 
responsible.'* 

B.  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

The  Clearing  Corporations  believe 
that  the  proposed  rule  changes  will 
impose  no  burden  on  competition. 

C.  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Char.ges  Received  from 
Members,  Participants  or  Others 

The  Clearing  Corporations  have 
neither  solicited  nor  received  any 
comments. 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  Commission  believes  the  Clearing 
Corporations'  proposals  to  continue 
providing  earUer  guarantees  for  CMS 
trades  along  with  revised  formuJas  for 
calculating  clearing  fund  contributions 
axe  consistent  with  the  Act  and 
particularly  with  Section  17A  of  the 
Act.s  Section  17A(b)(3)(F)  of  the  Act^ 
requires  that  the  rales  of  clearing 
agencies  be  designed  to  assure  the 
safeguarding  of  securities  and  funds  that 
are  in  the  custody  or  control  of  the 
clearing  agencies  or  for  which  the 
clearing  agencies  are  responsible  and  be 
designed  to  remove  impediments  to  and 
perfect  the  national  system  for  the 
clearance  and  settlement  of  securities 
transactions. 


'For  a  more  detailed  discussion  of  the  proposals, 
refer  to  Securities  Exchange  Act  Release  Nos. 
32547.  30379.  29388.  27828,  and  27192  and  the 
srcompanying rule  filings,  supra  note  2. 

"  15  U.S.C  78q-l  (1988). 

>15U.S.C78q-l(1988). 

"  15  U.S.C  78q-l (b)(3)(F)  (1988). 


The  Commission  believes  that  these 
proposals  promote  the  perfection  of  the 
national  system  by  providing  increased 
certainty  as  to  settlement  of  securities 
transactions  by  reducing  the  time  that 
clearing  members  are  exposed  to  the 
risk  of  counterparty  default.  The 
Commission  further  beheves  that  these 
proposals  achieve  that  goal  without 
compromising  the  safeguarding  of 
securities  and  funds  in  the  Clearing 
Corporations'  custody  or  control  or  for 
which  they  are  responsible. 

The  Clearing  Corporations  have 
requested  that  the  Commission  find 
good  cause  for  approving  the  proposed 
rale  changes  prior  to  the  thirtieth  day 
after  the  date  of  pubfication  of  notice  of 
the  filings  in  the  Federal  Register. 
Accelerated  approval  will  permit  NSCC, 
MCC,  and  SCCP  to  continue  to  provide 
their  participants  with  earfier  trade 
guarantees  and  to  continue  to  base 
clearing  fund  assessments  on  the 
revised  formulas  without  any  needless 
disruptions  to  the  program.  During  the 
proposals'  temporary  approval  periods, 
the  (Commission  and  the  Clearing 
Corporations  have  continued  to  examine 
the  Clearing  Corporations'  procedures 
end  safeguards  applicable  to  earlier 
guarantees  of  CNS  trades  and  the 
revised  formulas  for  calculating  CNS 
clearing  fimd  contributions.  To  dafe,  the 
earlier  guarantee  procedures  and  revised 
clearing  fund  formulas  have  functioned 
adequately.  Therefore,  the  Commission 
believes  there  is  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing. 
The  Commission  will  continue  to 
monitor  the  adequacy  of  NSCCs, 
MCC's,  and  SCCP's  procedures  and 
safeguards  appficable  to  earlier 
guarantees  of  CNS  trades  and  the 
revised  clearing  fund  formulas.  The 
Clearing  Corporations  remain  under  a 
continuing  obligation  to  provide  data  to 
the  Commission  pertaining  to  earlier 
tiade  guarantees  and  the  ability  of  the 
revised  CNS  clearing  formulas  to  guard 
against  any  increased  risks  posed  by 
earUer  guarantees.^ 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  writh  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 


'The  Cocunission  reserves  the  right  to  amend  the 
data  request  during  the  ensuing  temporarv  approval 
for  any  of  the  Clearing  Corporations  in  order  to 
obtain  the  most  useful  and  accurate  information 
available. 


33998 

submissions,  all  subiequent 
amendments,  all  wriiten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  alUMTitten 
communications  renting  to  the 
proposed  rule  chang^  between  the 
Commission  and  an\ 
those  that  may  be 
public  in  accordance 
provisions  of  5  U.S.l 
available  for  inspect^ 
the  principal  office  i 
Corporations.  All  su&missions  should 
refer  to  File  Nos.  SR-fNSCC-94-09,  SR- 
MCC-94-06.  and  SRfsCCP-94-02  and 
should  be  submitted  by  July  22,  1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  t^e  Act »  that  the 
above-mentioned  proposed  rule  changes 
(File  Nos.  SR-NSCC-94-09.  SR-MCC- 
94-06.  and  SR-SCrf -94-02)  be.  and 


Federal  Register 


'  person,  other  than 

leld  from  the 
I  with  the 
552,  will  be 
}n  and  copying  at 
'  the  Clearing 


through  )une  30. 


hereby  are,  approve^  I 
1995. 

For  the  Commission  1  ly  the  Division  of 
Market  Regulation,  pur  uant  to  delegated 
authority.' 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc  94-16043  File^  6-30-94;  8:45  am] 

BILLMG  C006  aoi»41-M 


Setf-Regulatory  Organizations; 


Applications  for  Uni 


sted  Trading 


Privileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stof  i(  Exctiange, 
Incorporated 

June  27, 1994. 

The  above  named  i  lational  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchahge  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Seci  uities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 


•15U.SX:7S*(b)(1988). 
"17CFR200.3O-3(a)(12) 


[1993). 


for  unlisted  trading  privileges  in  the 
following  securities: 

Allwaste.  Inc. 
Common  Stoclc.  $.01  Par  Value  (File  No.  7- 
12576) 
Automated  Security  Holdings  Pic 
American  Depositary  Shares  (File  No.  7- 
12577) 
Baimco  Corp 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12578) 
Bombay  Co. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-12579) 
Chart  House  Enterprises,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12580) 
Debartolo  Realty 
Conunon  Stock,  No  Par  Value  (File  No.  7- 
12581) 
Glamis  Cold  Ltd. 
Common  Stock.  No  Par  Value  (File  No.  7- 
12582) 
Jacobs  Engineering  Group,  Inc 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-12583) 
japan  Equity  Fund,  Inc. 

Rights  (File  No.  7-12584) 
Mauna  Loa  Macadamia 
Class  A  Depositary  Units,  No  Par  Value 
(File  No.  7-12585) 
McDonald's  Corporation 
Common  Stock,  No  Par  Value  (File  No.  7- 
12586) 
Reader's  Digest  Association,  Inc 
Class  B  Common  Stock,  $.01  Par  Value 
(File  No.  7-12587) 
Chemed  Corp. 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-12588) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  inxdted  to 
submit  on  or  before  July  19, 1994, 
wriHen  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  li 

Jonathan  G.  Katz     | 

Secretary.  |i     '|l 

[FR  Doc  94-16046  Filed  6-30-94;  8:45  am] 
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[Release  No.  34-34255;  File  No.  SR-Ptilx- 
92-03] 

Seif-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1 , 2,  and  3  to  the 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Amending  Options  Floor  Procedure 
Advice  A-2  and  Rule  1066 

June  24, 1994. 

I^u^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
26,  1992,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phbc"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  On 
January  6. 1993.*  June  19, 1993.*  and 
June  23. 1994,*  the  Exchange  filed 
Amendment  Nos.  1,2,  and  3, 
respectively,  to  the  proposed  rule 
change.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 


M5U.S.C78s(b)(l)(1982). 

2  17  CFR  240.19b-4  (1993). 

'  Amendment  No.  1  U  intended  to  clarify  that  an 
Exchange  specialist  may  accept  or  refuse 
contingency  orders  for  placement  on  the  Exchange 
order  book,  except  that  Exchange  floor  official 
approval  is  required  to  refuse  to  accept  a  customer 
contingency  order.  See  Letter  from  Gerald  D. 
O'Coanell.  Vice  President.  Market  SiirveilLance. 
Phlx.  to  Sharon  Lawson.  Assistant  Director. 
Division  of  Market  Regulation.  Commission,  dated 
January  5.  1993. 

*  In  Amendment  No.  2.  the  Exchange  notified  the 
Commission  of  its  intention  to  withdraw  File  No. 
SR-Phlx-92-37.  because  proposed  changes  to  Phlx 
Rule  1066(c)  contained  therein,  which  vrould 
clarify  the  definitions  of  (top-limit  and  stop  (stop- 
loss)  orders  and  add  definitions  of  all-or-none. 
opening-only-marfcet.  market -on-close,  and  cancel- 
replacement  orders,  would  have  duplicated  the 
changes  proposed  by  the  Exchange  in  this  File  No. 
SR-Phlx-92-03.  See  Securities  Exchange  Act 
Release  No.  32380  (M£y  28.  1993),  58  FR  31765 
(June  4. 1993).  Also  in  Amendment  No.  2.  the 
Exchange  proposed  that  Exchange  specialists  be 
permitted  to  accept  spread,  straddle,  and 
combination  orders,  in  addition  to  contingency 
orders,  without  the  prior  approval  of  an  Exchange 
floor  offlciaL  Amendment  No.  2  added  tliat 
Exchange  specialists  would  not  be  permitted  to 
refuse  to  accept  customer  contingency,  spread, 
straddle,  or  combination  orders  without  the  prior 
approval  of  two  Exchange  floor  officials.  See  Letter 
from  Gerald  D.  O'Connell,  Vice  President.  Market 
Surveillance.  Phlx,  to  Michael  Walinskas.  Staff 
Attorney.  Division  of  Market  Regulation. 
Commission,  dated  June  17, 1993. 

>In  Amendment  No.  3.  the  Exchange  deleted 
from  its  propoaal  its  request  that  Exchange 
specialists  be  permitted  to  accept  spread,  straddle, 
and/or  combination  orders  without  the  prior 
approval  of  an  Exchange  floor  official.  See  Letter 
from  Gerald  D.  O'Coimell,  First  Vice  F^ident. 
Phlx.  to  Michael  Walinskas.  Branch  Chief.  Options 
Regulation.  Division  of  Market  Regulation. 
Conmiission,  dated  June  23.  1994. 


proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Phlx  Options  Floor  Procedure  Advice 
(;'OFPA")  A-2.  In  connection  with  the 
changes  proposed  to  OFPA  A-2,  the 
Exchange  proposes  to  amend  Phlx  Rule 
1066  ("Rule  1066").  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Phlx,  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  t/ie  Proposed  Rule 
Change 

The  proposed  rule  change  to  existing 
Exchange  OFPA  A-2  relates  to  the 
acceptance  of  contingency  orders  by 
Exchange  specialists  ("Specialists"). 
The  changes  to  part  (ii)  of  OFPA  A-2 
would  permit  Specialists  to  accept 
contingency  orders  currently  forwarded 
through  the  Automated  Options  Market 
System  (also  known  as  "AUTOM") 
without  the  requirement  of  approval  by 
an  Exchange  floor  official  ("Floor 
Official").  Such  contingency  orders 
would  include  those  currently  set  forth 
in  Rule  1066,  as  well  as  additional  types 
of  contingency  orders  that  the  Exchange 
is  proposing  to  add  to  those  currently 
set  forth  in  Rule  1066.  The  Exchange 
also  is  proposing  to  make  changes  to  the 
fine  schedule  for  OFPA  A-2. 

Currently,  a  Specialist  is  prohibited 
by  OFPA  A-2  from  accepting 
contingency  orders,  other  than  stop 
(stop-loss)  and  stop-limit  orders, 
without  the  express  approval  of  a  Floor 
Official.6  The  proposed  changes  would 
make  permissible  the  acceptance  of 
contingency  orders  by  Specialists 
without  the  approval  of  a  Floor  Official. 


'In  addition,  a  Specialist  may  not  accept  option 
orders  consisting  of  two  or  more  option  series  {i.e., 
spread,  straddle,  and/or  combination  orders) 
without  a  Floor  Official's  approval. 
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proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Phlx  Options  Floor  Procedure  Advice 
(VOFPA")  A-2.  In  connection  with  the 
changes  proposed  to  OFPA  A-2,  the 
Exchange  proposes  to  amend  Phlx  Rule 
1066  ("Rule  1066").  The  text  of  the 
proposed  r\ile  change  is  available  at  the 
Office  of  the  Secretary,  the  Phlx,  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Phlx  has  prepared  siunmaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  to  existing 
Exchange  OFPA  A-2  relates  to  the 
acceptance  of  contingency  orders  by 
Exchange  speciafists  ("Specialists"). 
The  changes  to  part  (ii)  of  OFPA  A-2 
would  permit  Specialists  to  accept 
contingency  orders  ciurently  forwarded 
through  the  Automated  Options  Market 
System  (also  known  as  "AUTOM") 
v«thout  the  requirement  of  approval  by 
an  Exchange  floor  official  ("Floor 
Official").  Such  contingency  orders 
would  include  those  currently  set  forth 
in  Rule  1066,  as  well  as  additional  types 
of  contingency  orders  that  the  Exchange 
is  proposing  to  add  to  those  currently 
set  forth  in  Rule  1066.  The  Exchange 
also  is  proposing  to  make  changes  to  the 
fine  schedule  for  OFPA  A-2. 

Currently,  a  Specialist  is  prohibited 
by  OFPA  A-2  from  accepting 
contingency  orders,  other  than  stop 
(stop-loss)  and  stop-limit  orders, 
without  the  express  approval  of  a  Floor 
Official.^  The  proposed  changes  would 
make  permissible  the  acceptance  of 
contingency  orders  by  Specialists 
without  the  approval  of  a  Floor  Official. 


"In  addition,  a  Specialist  may  not  accept  option 
orders  consisting  of  two  or  more  option  series  {i.e., 
spread,  straddle,  and/or  combination  orders) 
without  a  Floor  Official's  approval. 


The  change  would  extend  this 
allowance  beyond  the  currently 
permitted  acceptance  of  stop  (stop-loss) 
and  stop-limit  orders  to  include 
contingency  orders  as  defined  as  such  in 
paragraph  (c)  of  Rule  1066,  and  will 
apply  to  both  customer  and  broker- 
dealer  accounts.  Fiulhermore,  a 
Specialist  would  be  able  to  refuse  to 
accept  contingency  orders,  but  may  only 
refuse  to  accept  contingency  orders  from 
customer  accounts  upon  the  prior 
approval  of  two  Floor  Officials. 

Accordingly,  the  Exchange  is 
proposing  that  new  subparagraphs 
(c)(5)-(8)  be  added  to  Rule  1066,  which 
sets  forth  types  of  orders.  The  new  text 
would  expand  the  existing  list  of  types 
of  contingency  orders  and  specificallv 
define  each  contingency  order 
permitted.  Included  would  be  the 
following:  all-or-none  orders,  opening- 
only-market  orders,  market-on-close 
orders,  and  cancel-replacement  orders. 
The  Exchange  believes  that  these 
definitions  will  ensure  standardization 
on  the  floor  with  respect  to  the  handling 
and  execution  of  these  orders.  Changes 
to  the  fine  schedule  for  OFPA  A-2 
provide  for  increased  penalties  for  an 
infraction  of  those  guidelines  applicable 
to  Specialists. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,  and  with 
Section  6(b)(5) '  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's  . 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  soUcited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.  • 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secvuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-92-03  and  should  be 
submitted  by  July  22.  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority* 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc  94  16009  Filed  5-30-94;  8:45  am) 
BILUNO  CODE  8010-«1-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
inc. 

June  27,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Excbemge  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unhsted  trading  privileges  in  the 
following  securities: 

jalate.  Ltd. 
Common  Stok,  $.01  Par  Value  (File  No.  7- 
12597) 
ViaCom,  Inc. 
Five  Year  Warrant  to  Purchase  Qass  B 
Common  Stock.  S70  Per  Share  (File  No. 
7-12598) 
Energy  Ventures,  Inc. 


'  15  U.S.C  78f(b)(5)  (1988). 


•  17  CFR  200.30-3(a)(12)  (1993). 


34000 


>ar  Value  (File  No.  7- 
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Par  Value  (File  No. 


ConuQon  Stock,  Sl.oq  Par  Value  (File  No. 
7-12599) 
Uniflex,  Inc. 
Common  Stock.  $.10 
12600) 
Chad  Therapeutics,  Inc 
Common  Stock.  $.01  far  Value  (File  No.  7- 
12601) 
Essex  Property  Trust,  Idc 
Common  Stock.  $.00|  1 
7-12602) 
Conagra.  Inc. 
Series  B  Adjustable  Rite  Cum.  Pfd. 
Securities  (File  No.  7-12603) 
High  woods  Properties.  I  nc. 
Common  Stock.  $.01  far  Value  (File  No.  7- 
12604) 
ViaCom.  Inc. 
Three  Year  Warrant  t(i  Purchase  Class  B 
Common  Stock.  $60  Per  Share  (File  No. 
7-12606) 
Kenneth  Cole  Productio  is.  Inc. 
Common  Stock.  $.01  I  'ar  Value  (File  No.  7- 
12606) 
Pre-Paid  Legal  Services,  Inc. 
$2.40  Cum.  Conv.  Pfd  Stock.  $1.00  Par 
Value  (File  No.  7-1 :  1607) 
Pre-Paid  Legal  Services,  Inc. 
Warrants  Expiring  Jur  e  8.  1999  (File  No.  7- 
12608) 
Pre-Paid  Legal  Services,  Inc. 
Common  Stock,  $.01  l^ar  Value  (File  No,  7- 
12609)  ^. 

Chemical  Banking  Coqx  iration 
Adj.  Rate  Cum.  Pfd.  Si  ock,  $1  Par  Value 
(File  No.  7-12610) 
First  USA,  Inc. 
6'A  Pc  Cum.  Pfd.  Stoc  c.  $.01  Par  Value 
(File  No.  7-12611) 
C-errity  Oil*  Gas  Corpoi  ation 
Dep.  Shares  each  repr  isenting  %  of  a  share 
of  $12,000  Cv.  Pfd. :  ttock  $.01  Par  Value 
(File  No.  7-12612) 
Liberty  Property  Trust 
Common  Shares  of  Be  leflcial  Interest. 
$.001  Par  Value  (Fil^  No.  7-12613) 
Kaydon  Corporation 
Common  Stock.  $0.10 1 

7-12614) 
HS  Resources,  Inc 
Common  Stock.  $.001  Pi  r  Value  (File  No.  7- 
12615) 

Interested  persons  { re  invited  to 
submit  on  or  before  Ji  ly  19. 1994, 
written  data,  views  ar  d  arguments 
concerning  the  above  referenced 
application.  Persons  t  esiring  to  make 
written  comments  sh(  uld  file  three 
copies  thereof  with  th  e  Secretary  of  the 
Securities  and  Exchar  ge  Commission, 
450  5th  Street,  NW. 
20549.  Following  thisl( 
hearing,  the  Commiss  on  will  approve 
the  application  if  it  Buds,  based  upon 
all  the  information  av  ulabli 


Par  Value  (File  No. 


Vf'ashingtbn.  IX! 
opportunity  for 


e  to  it.  that 
the  extensions  of  unUkted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  th  j  maintenance  of 
fair  and  orderly  mark<  its  and  the 
protection  of  investor ;. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz.      |{ 

Secretary. 

[FR  Doc.  94-16044  Filed  6-30-94;  8:45  ami 
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[Release  No.  34-34259;  FUe  No.  SR-Phtx- 
92-09) 

|l       'I   . 
Self-Regulatofy  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  PhiladelpMa  Stock  Excttange,  Inc. 
Regarding  Trading  ttie  Quote  ^>read 
on  PACE 

June  27.  1994.     jl        |l 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  April  10, 1992.  the 
Philadelphia  Stock  Exchange.  Inc. 
( "Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  D  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regiilatory  organization.  On 
April  14, 1994.  the  Phlx  submitted 
Amendment  No.  1  to  the  proposal.'  On 
June  6. 1994.  the  Phlx  submitted 
-  Amendment  No.  2  to  the  proposal.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc.  pursuant  to  Rule  19b-4  of 
the  Act.  proposes  to  adopt  Commentary 
.18  to  Phlx  Rule  229  »  to  prohibit  the  use 
of  tl]e  Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  System  ("PACE")  volume 
execution  guarantees  with  offsetting 
orders  in  low-volatihty.  high  volume 
stocks  in  ordec  to  "trade  the  quote 
t      II 

»See  letter  from  Gerald  D.  O'Connell.  Vice 
President,  Market  Surveillance.  Phlx.  to  Sharon 
Lawson,  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  dated  April  14,  1994.  The 
Phlx  amended  the  language  of  the  rule  to  clarify 
what  level  of  activity  will  constitute  a  violation  of 
the  rule.  Specifically,  the  Exchange  proposes  that 
three  occurrences  within  one  month  will  constitute 
such  a  violation. 

2  In  Affiendment  No.  2  the  Exchange  (a)  clarified 
that  the  three  occurrences  referred  to  in  the 
proposed  conunentary  are  meant  to  be  In  the  same 
stock,  and  (b)  changed  the  word  "may"  to  "will" 
constitute  a  violation.  See  letter  from  Gerald  D. 
O'Connell,  Vice  President.  Phlx,  to  Sharon  Lawson, 
Assistant  Director,  Conunission.  dated  June  1, 1994. 

■>  PACE  is  the  Phlx's  small  order  entry  and 
execution  system  and  Rule  229  details  the 
execution  guarantees  due  a  PACE  order.  See 
Philadelphia  Stock  Exchange  Rules.  Rule  229. 


spread."  Specifically.  Commentary  .18 
would  read  as  follows: 

Any  established  pattern  of  trading  via 
PACE  generating  short-term  trading  profits  by 
unjustly  exploiting  PACE  volimie  execution 
guarantees  is  prohibited.  Specifically,  it  is 
deemed  an  unjust  use  of  PACE  to  place  an 
order  to  buy  at  the  primary  market's  bid  price 
and  simultaneously  or  shortly  thereafter 
place  an  order  to  sell  for  a  related  account 
at  the  primary  market's  offer  price,  or  vice- 
versa,  with  the  intent  to  capitalize  on  the 
expectation  that  transactions  on  the  primary 
market  at  the  respective  limit  prices  will 
elect  the  limit  orders  on  the  Phlx  requiring 
their  execution  and  thus  generate  a  short- 
term  trading  profit  without  the  need  for  a 
change  in  the  quoted  price  of  the  issue  on  the 
primary  market  Three  such  occurrences  in 
the  same  security  within  a  one-month  period 
will  constitute  an  established  pattern  in 
violation  of  this  provision. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  inclkded 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  disctissed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

PACE  is  the  Exchange's  automated 
order  routing,  delivery  and  execution 
system  for  equity's  securities.  Pursuant 
to  Phlx  Rule  229.  customer  orders 
entered  through  PACE  are  entitled  to 
certain  execution  guarantees.*  The  Phlx 
proposes  to  adopt  Commentary  ,18  to 
Phlx  Rule  229  to  address  the  practice  of 
customers  using  PACE  volume 
execution  guarantees  with  offsetting 
limit  orders  in  low-volatility,  high-  > 

volume  stocks  in  order  to  "trade  the 
quote  spread." 

Specifically,  this  practice  is 
encoimtered  when  orders  are  placed 
through  PACE  to  buy  on  the  bid  and  sell 
on  the  offer,  with  the  expectation  that 
each  of  the  orders  will  be  executed 
when  the  required  volume  trades  on  the 
primary  market.  As  a  result,  a  profit  may 
be  realized  on  the  quote  spread  without 
any  quote  change  in  the  stock. 

There  are  currently  many  Exchange- 
traded  stocks  with  low-volatility,  high- 


'See  Phlx  Rule  229,  Commentary  .10. 


volume  trading  characteristics.  The  bid- 
ask  spread  for  these  stocits  is  often 
narrow  and  static.  Because  of  PACE 
volume  gtiarantees.  limit  orders  to  buy 
less  than  600  shares  of  those  stocks  at 
a  price  equal  to  the  primary  market's  bid 
as  well  as  to  sell  at  a  price  equal  to  the 
primary  market's  offer  can  often  receive 
automatic  executions  on  the  Exchange.' 

Specifically,  these  smaller-sized 
orders  are  executed  when  1,000  shares 
or  more  of  that  security  trade  on  the 
primary  market  at  the  order's  limit 
price.  In  this  regard,  proposed 
Commentary  .18  is  designed  to  address 
the  practice  of  customers  "trading  the 
quote  spread"  by  depending  on  the 
aforementioned  PACE  volume  execution 
guarantees  to  generate  short  term 
trading  profits  by  using  offsetting  limit 
orders  in  low-volatility,  high-volume 
stocks. 

For  example,  an  order  may  be  placed 
through  PACE  to  buy  on  the  bid  while 
another  order  in  that  stock  for  the  same 
or  related  accoimt  is  sent  through  PACE 
to  sell  the  same  number  of  shares  on  the 
offer.  The  expectation  is  that  each  of  the 
orders  will  be  executed  at  their 
respective  limit  prtt»s  when  the 
required  volume  trades  on  the  primary 
market.  When  both  orders  are  filled  due 
to  volume  guarantees,  a  profit  is  locked- 
in,  equal  to  the  amount  of  shares 
multiplied  by  the  spread  between  the 
bid  and  offer  less  commissions.  This 
profit  can  occur  within  minutes  after  the 
orders  are  placed  and  without  any  quote 
change  in  the  stock.  Utihzing  PACE  to 
trade  the  quote  spread  in  this  manner 
disadvantages  other  market  participants, 
including  other  PACE  orders  on  the 
Phbc  book,  and  serves  to  create  an 
erroneous  impression  as  to  the  level  of 
-bona  fide  investment  activity  in  the 
subject  stocks. 

The  Exchange  notes  that  this  practice 
is  exploitative  of  the  PACE  volume 
execution  gtiarantees  and  is  imEair  to 
both  the  specialist  and  to  the  other 
PACE  orders  on  the  specialist  book. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act.  in 
general,  and  Section  6(b)(5)  in 
particular,  in  that  it  is  designed  to 
prevent  manipulative  acts  and  practices 
and  to  prevent  discrimination  between 
customers,  issuers,  and  brokers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


'  See  Phlx  Rule  229,  Commentary  .10. 


volume  trading  characteristics.  The  bid- 
ask  spread  for  these  stocks  is  often 
narrow  and  static.  Because  of  PACE 
volume  guarantees,  limit  orders  to  buy 
less  than  600  shares  of  those  stocks  at 
a  price  equal  to  the  primary  market's  bid 
as  well  as  to  sell  at  a  price  equal  to  the 
primary  market's  offer  can  often  receive 
automatic  executions  on  the  Exchange.^ 

Specifically,  these  smaller-sized 
orders  are  executed  when  1,000  shares 
or  more  of  that  security  trade  on  the 
primary  market  at  the  order's  limit 
price.  In  this  regard,  proposed 
Commentary  .18  is  designed  to  address 
the  practice  of  customers  "trading  the 
quote  spread"  by  depending  on  the 
aforenrentioned  PACE  volume  execution 
guarantees  to  generate  short  term 
trading  profits  by  using  offsetting  limit 
orders  in  low-volatility,  high-volume 
stocks. 

For  example,  an  order  may  be  placed 
through  PACE  to  buy  on  the  bid  while 
another  order  in  that  stock  for  the  same 
or  related  account  is  sent  through  PACE 
to  sell  the  same  number  of  shares  on  the 
offer.  The  expectation  is  that  each  of  the 
orders  will  be  executed  at  their 
respective  limit  prttes  when  the 
required  volume  trades  on  the  prinuuy 
market.  When  both  orders  are  filled  due 
to  volume  guarantees,  a  profit  is  locked- 
in,  equal  to  the  amount  of  shares 
multiplied  by  the  spread  between  the 
bid  and  offer  less  commissions.  This 
profit  can  occur  within  minutes  after  the 
orders  are  placed  and  without  any  quote 
change  in  the  stock.  Utilizing  PACE  to 
trade  the  quote  spread  in  this  manner 
disadvantages  other  market  participants, 
including  other  PACE  orders  on  the 
Phlx  book,  and  serves  to  create  an 
erroneous  impression  as  to  the  level  of 
-bona  fide  investment  activity  in  the 
subject  stocks. 

The  Exchange  notes  that  this  practice 
is  exploitative  of  the  PACE  volume 
execution  guarantees  and  is  unfair  to 
both  the  specialist  and  to  the  other 
PACE  orders  on  the  specialist  book. 
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2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act.  in 
general,  and  Section  6(b)(5)  in 
particular,  in  that  it  is  designed  to 
prevent  manipulative  acts  and  practices 
and  to  prevent  discrimination  between 
customers,  issuers,  and  brokers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


'  See  Phlx  Rule  229.  Conunentary  .10. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Phlx  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
vdthin  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  Ending  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  writh  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
vdth  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  irom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-92-09 
and  should  be  submitted  bv  July  22. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(PR  Doc  94-16039  Filed  6-30-94:  8:45  am| 
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[Rei.  No.  IC-2037S;  812-8926] 

SAFECO  Advisor  Series  Trust,  et  al.; 
Notice  of  Application 

June  27,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTJON:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act". 


APPUCANTS:  SAFECO  Advisor  Series 
Trust  (the  "Trust").  SAFECO  Asset 
Management  Company  ("SAM"),  and 
SAFECO  SecuriUes.  Inc.  ("SAFECO 
Securities"). 

RELEVANT  ACT  SECTIONS:  CondiUonal 
order  requested  under  section  6(c) 
granting  an  exemption  from  sections 
l(a)(32).  2(a)(35).  18(f).  18(g).  18(i). 
22(c).  and  22(d),  and  rule  22c-l 
thereunder.  * 

SUMMARY  OF  APPUCATION:  Applicants 
seek  a  conditional  order  permitting 
applicants  to  issue  multiple  classes  of 
shares  representing  interests  in  the  same 
portfolio  of  securities,  and  to  assess  and. 
under  certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of  the 
shares.  Applicants  request  that  any 
relief  granted  pursuant  to  the 
application  also  apply  to  future 
investment  companies  (a)  for  which 
SAM  or  any  person  controlling, 
controlled  by.  or  under  common  control 
with  SAM  serves  as  investment  adviser, 
and/or  SAFECO  Securities  or  any 
person  controlling,  controlled  by.  or 
under  common  control  with  SAFECO 
Securities  serves  as  principal 
underwriter;  and  (b)  that  issue  and  sell 
classes  of  shares  on  a  basis  identical  in 
all  material  respects  to  that  described  in 
the  application- 

FILING  DATES:  The  application  was  filed 
on  April  7.  1994.  and  amended  on  June 
15.  1994.  By  letter  dated  June  24,  1994. 
counsel,  on  behalf  of  applicants^  agreed 
to  file  a  further  amendment  during  the 
notice  period  to  make  certain  technical 
changes.  This  notice  reflects  the  changes 
to  be  made  to  the  application  by  such 
further  amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting. the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  lulv 
22.  1994.  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
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interest,  the  reason  fc  r  the  request,  and 
the  issues  contested,  persons  who  wish 
to  be  notified  of  a  he^ng  may  request 
notification  by  writiii  to  the  SEC's 
Secretary.  ] 

ADDRESSES:  Secretary!,  SEC,  450  Fifth 
Street  NW.,  Washingljon.  D.C.  20549. 
Applicants.  SAFECO iPlaza,  Seattle, 
Washington  98185.    I 
FOR  FURTHER  INFORMATION  COffTACT:  John 
V.  O'Hanlon.  Senior  Attorney,  at  (202) 
942-0578,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0364  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORfyUTlON:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a]  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Represei^ations 

1.  The  Trust  is  a  Delaware  business 
trust  and  an  open-and  diversified 
management  investment  company 
registered  under  the  Act.  The  Trust  has 
established  the  foUovmig  investment 
portfolios:  SAFECO  AJdvisor  Equity 
Fund,  SAFECO  Advisor  Northwest 
Fund,  SAFECO  Advisar  Intermediate- 
Term  Treasury  Fund,  5AFECO  Advisor 
U.S.  Government  Fun  i,  SAFECO 
Advisor  GNMA  Fund  'SAFECO  Advisor 
Municipal  Bond  Fund ,  SAFECO 
Advisor  Intermediate-  Term  Municipal 
Bond  Fund,  and  SAFI  CO  Advisor 
Washington  Municipa  1  Bond  Fund 
(together  wdth  any  futi  ae  investment 
companies  that  rely  oi  i  the  requested 
order,  the  "Funds").  ^  one  of  Uie  Fimds 
has  commenced  offer!  ig  shares. 

2.  SAM  or  a  person  controlling, 
controlled  by,  or  unde  r  common  control 
with  SAM  will  be  the  nvestment 
manager  and  administ  :^tor  for  each  of 
the  Funds.  SAFECO  S  tcurities  or  a 
person  controlling,  coi  itr&lled  by,  or 
under  common  contro  with  SAFECO 
Securities  will  serve  ai  the  distributor  of 
the  shares  of  each  Fun  i  (the 
"Distributor").  Shares 
be  available  through  fi  fiancial 
intermediaries  that  ha'  'e  entered  into 
agreements  with  the  Distributor  to  sell 
shares. 


of  the  Funds  will 


A.  The  Multiple  Class 


System 


3.  Applicants  propone 
be  permitted  to  create 
number  of  classes  (the 
System"),  which  woul  i 
Fund  to  offer  investors 
purchasing  shares  (a) 
with  a  plan  or  plans 
to  rule  12b-l  imder 
"Distribution  Plan");  ( 
with  a  non-rule  12b-l 
services  plan  or  plans 


11 
lac  o 

ths 


that  each  Fund 
m  unlimited 
"Multiple  Class 

allow  each 
the  option  of 

connection 

ipted  pursuant 

Act  (a 

i)  in  connection 
shareholder 
a  "Shareholder 


Services  Plan");  (c)  in  connection  with 
the  allocation  of  certain  expenses  that 
are  directly  atttributable  only  to  a 
particular  class;  (d)  without  any 
Distribution  Plan  or  Shareholder 
Services  Plan  (collectively,  the  "Plans"); 
(e)  subject  to  varying  &t)nt-end  sales 
charges;  (f)  subject  to  varying  CDSCs; 
and/or  (g)  subject  to  certain  conversion 
features. 

4.  With  respect  to  each  class,  each 
Fund  coi^ld  enter  into  one  or  more 
Distribution  Plan  agreements  and/or 
Shareholder  Services  Plan  agreements 
(collectively  "Plan  Agreements")  with 
SAM,  the  Distributor,  and/or  other 
groups,  organizations  or  institutions 
concerning  the  provision  of  certain 
services  to  shareholders  of  that  class. 
The  expense  of  payments  under  a  Plan 
Agreement  ("Plan  Payments")  would  be 
borne  entirely  by  the  beneficial  owners 
of  the  class  of  the  Fund  to  which  the 
Plan  Agreement  relates. 

5.  The  provision  of  distribution 
services  and  shareholder  services  under 
the  Plans  will  complement  (and  not  be 
duplicative  of)  the  services  to  be 
provided  to  each  Fund  by  its  manager, 
investment  adviser(s),  and/or 
distributor,  and  by  the  parties  that 
provide  custody,  transfer  agency,  and 
administrative  services  to  each  Fund. 
When  a  class  is  subject  to  both  a 
Distribution  Plan  and  a  Shareholder 
Services  Plan,  the  provision  of  services 
under  one  Plan  will  complement  (and 
not  be  duplicative  of)  the  services 
provided  imder  the  other  Plan.  The 
Fimds  will  comply  with  Article  III, 
section  26  of  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  wnth  respect  to 
fees  under  a  Plan. 

6.  The  expenses  of  the  Trust  that 
cannot  be  attributed  directly  to  any  one 
Fund  ("Trust  Expenses")  generally  will 
be  allocated  to  each  Fund  based  on  the 
relative  net  assets  of  the  Fimds.  Certain 
expenses  that  may  be  attributable  to  a 
particular  Fund,  but  not  a  particular 
class  ("Fimd  Expenses"),  will  be 
allocated  to  each  class  based  upon  the 
relative  net  assets  of  the  classes.  Certain 
expenses  may  be  attributable  to  a 
particular  class  of  a  Fund  ("Class 
Expenses").  All  such  Class  Expenses 
inciured  by  a  class  will  be  charged 
directly  to  the  net  assets  of  that 
particular  class,  and  thus  will  be  borne 
on  a  pro  rata  basis  by  the  outstanding 
shares  of  such  class. 

7.  SAM  may  choose  to  reimburse  or 
waive  Class  Ebcpenses  on  certain  classes 
of  a  Fund  on  a  voluntary,  temporary 
basis.  Class  Expenses  are  by  their  nature 
specific  to  a  given  class  and  obviously 
expected  to  vary  from  one  class  to 
another.  Appbcants  thus  beheve  that  it 
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is  acceptable  and  consistent  with 
shareholder  expectations  to  reimburse 
or  waive  Class  Expenses  at  different 
levels  for  different  classes  of  the  same 
Fund. 

8.  In  addition,  SAM  may  waive  or 
reimburse  Trust  Expenses  and/or  Fund 
Expenses  (with  or  without  a  waiver  or 
reimbursement  of  Class  Expenses),  but 
only  if  the  same  proportionate  amount 
of  Trust  Expenses  and/ or  Fund 
Expenses  are  waived  or  reimbursed  for 
each  class  of  the  Fund.  Thus,  any  Trust 
Expenses  that  are  waived  or  reimbursed 
would  be  credited  to  each  class  of  a 
Fund  based  on  the  relative  net  assets  of 
the  classes.  Similarly,  any  Fimd 
Expenses  that  are  waived  or  reimbursed 
would  be  credited  to  each  class  of  that 
Fimd  according  to  the  relative  net  assets 
of  the  classes. 

9.  Because  Plan  Payments  and  other 
Class  Expenses  will  be  borne 
exclusively  by  the  class  to  which  they 
are  attributable,  the  net  income  of  (and 
dividends  payable  to)  each  class  within 
a  Fund  may  be  different.  Dividends  paid 
to  each  class  of  shares  in  a  Fimd, 
however,  will  be  declared  and  paid  on 
the  same  days  and  at  the  same  times, 
and,  except  with  respect  to  Plan 
Payments  and  Class  Expenses,  will  be 
determined  in  the  same  manner  and 
paid  in  the  same  amounts. 

10.  Shares  of  one  or  more  classes 
subject  to  a  CDSC  ("Convertible  CDSC 
Shares")  may  automatically  convert  to 
shares  of  a  class  not  subject  to  a  CDSC 
("Non-CDSC  Shares")  after  a  prescribed 
period  of  time,  and  thereafter  be  subject 
to  lower  Plan  Payments,  if  any, 
applicable  to  the  Non-CDSC  Shares.  It  is 
expected  that  Convertible  CDSC  Shares 
will  convert  to  Non-CDSC  Shares  after 
approximately  eight  years  from  the 
purchase  date.  Non-CDSC  Shares  will  in 
all  cases  be  subject  to  lower  aggregate 
Plan  Payments,  if  any,  and  other 
ongoing  Class  Expenses  than 
Convertible  CDSC  Shares. 

11.  The  conversion  will  be  on  the 
basis  of  the  relative  net  asset  values  of 
the  two  classes,  without  the  imposition 
of  any  sales  or  other  charge  except  that 
any  asset-based  sales  or  other  charge 
applicable  to  the  Non-CDSC  Shares 
would  thereafter  be  apphed  to  the 
converted  shares.  Convertible  CDSC 
Shares  in  a  shareholder's  account  that 
were  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of 
Convertible  CDSC  Shares  will  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  any  Convertible 
CDSC  Shares  in  the  shareholder's 
account  convert  to  Non-CDSC  Shares.  '• 
pro  rata  portion  of  the  Convertible 


CDSC  Shares  then  in  the  sub-account 
will  also  convert  to  Non-CDSC  Shares. 

12.  The  conversion  of  Convertible 
CDSC  Shares  into  Non-CDSC  Shares 
would  be  subject  to  the  availability  of  an 
opinion  by  counsel  or  an  Internal 
Revenue  Service  private  letter  ruling  to 
the  effect  that  the  conversion  does  not 
constitute  a  taxable  event  under  federal 
income  tax  law.  The  proposed 
conversion  may  be  suspended  if  such  a 
ruling  or  opinion  is  not  available.  In  that 
event,  no  further  conversions  would 
occur  and  the  Convertible  CDSC  Shares 
might  be  subject  to  higher  Plan  - 
Payments  for  an  indefinite  period. 

13.  Different  classes  within  a  Fund 

will  have  different  exchange  privileges.  [ 
Shares  may  be  exchanged  at  net  asset 

value  for  shares  of  the  corresponding  ' 

class  of  certain  other  Funds.  Exchange  ' 

privileges  wdll  comply  with  rule  lla-3  ' 

under  the  Act.  ' 

B.  The  CDSC                  '  | 

14.  Applicants  request  that  the  Funds  ' 
be  permitted  to  assess  a  CDSC  on  certain  ' 
classes  of  shares.  In  no  event  would  the  ' 
CDSC  exceed  6%  of  the  aggregate  < 
purchase  payments  made  by  an  investor  ' 
in  a  CDSC  class.  The  CDSC  of  any  s 
particular  Fund  may  be  lower  than  6%.  ' 
The  amount  of  the  CDSC  to  be  imposed  i 
in  any  given  instance  will  depend  on  ( 
the  number  of  years  elapsed  since  the  i 
investor  purchased  the  shares  being  f 
redeemed,  as  set  forth  in  the  Fund's  I 
prospectus.  The  amount  of  the  CDSC  8 
and  the  timing  of  its  imposition  may  e 
vary  among  the  Funds.  The  amount  of  r 
the  CDSC  will  be  calculated  as  the  lesser  a 
of  the  amount  that  represents  a  specified  s 
percentage  of  the  net  asset  value  of  the  a 
shares  at  the  time  of  purchase,  or  the  r 
amount  that  represents  such  percentage  a 
of  the  net  asset  value  of  the  shares  at  the  r 
time  of  redemption.  The  CDSC  will  a 
comply,  to  the  extent  applicable,  with  a 
the  requirements  of  Article  III,  Section  v 
26(d)  of  the  Rules  of  Fair  Practice  of  the  e 
NASD.  c 

15.  The  CDSC  will  not  be  imposed  on  a 

redemptions  of  shares  that  were  p 
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ODSC  Shares  then  in  the  sub-account 
will  also  convert  to  Non-CDSC  Shares. 

12.  The  conversion  of  Convertible 
CDSC  Shares  into  Non-CDSC  Shares 
would  be  subject  to  the  availability  of  an 
opinion  by  counsel  or  an  Internal 
Revenue  Service  private  letter  ruling  to 
the  effect  that  the  conversion  does  not 
constitute  a  taxable  event  under  federal 
income  tax  law.  The  proposed 
conversion  may  be  suspended  if  such  a 
ruling  or  opinion  is  not  available.  In  that 
event,  no  further  conversions  would 
occur  and  the  Convertible  CDSC  Shares 
might  be  subject  to  higher  Plan- 
Payments  for  an  indefinite  period. 

13.  Different  classes  within  a  Fund 
will  have  different  exchange  privileges. 
Shares  may  be  exchanged  at  net  asset 
value  for  shares  of  the  corresponding 
class  of  certain  other  Funds.  Exchange 
privileges  will  comply  with  rule  lla-3 

-    under  the  Act. 

B.  The  CDSC 

14.  Applicants  request  that  the  Funds 
be  permitted  to  assess  a  CDSC  on  certain 
classes  of  shares.  In  no  event  would  the 
CDSC  exceed  6%  of  the  aggregate 
purchase  payments  made  by  an  investor 
in  a  CDSC  class.  The  CDSC  of  any 
particular  Fund  may  be  lower  than  6%. 
The  amount  of  the  CDSC  to  be  imposed 
in  any  given  instance  will  depend  on 
the  nvunber  of  years  elapsed  since  the 
investor  purchased  the  shares  being 
redeemed,  as  set  forth  in  the  Fund's 
prospectus.  The  amount  of  the  CDSC 
and  the  timing  of  its  imposition  may 
vary  among  the  Funds.  The  amount  of 
the  CDSC  vdll  be  calculated  as  the  lesser 
of  the  amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amount  that  represents  such  percentage 
of  the  net  asset  value  of  the  shares  at  the 
time  of  redemption.  The  CDSC  will 
comply,  to  the  extent  applicable,  with 
the  requirements  of  Article  HI,  Section 
26(d)  of  the  Rules  of  Fair  Practice  of  the 
NASD. 

15.  The  CDSC  will  not  be  imposed  on 
redemptions  of  shares  that  were 
purchased  more  than  six  years  prior  to 
the  redemptions  (the  "CDSC  Period  "), 
or  on  shares  derived  fi-om  reinvestment 
of  dividends  or  distributions.  No  CDSC 
will  be  imposed  on  an  amount  that 
represents  an  increase  in  the  value  of  a 
shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSC  Period.  In  determining  the 
applicability  and  rate  of  any  CDSC,  it 
will  be  assumed  that  a  redemption  is 
made  first  of  shares  representing 
reinvestment  of  dividends  and  capital 
gain  distributions,  then  of  shares  held 
b>  the  shareholder  for  a  period  equal  to 
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or  greater  than  the  CDSC  Period,  and 
finally  of  other  shares  held  by  the 
shareholder  for  the  longest  period  of 
time.  This  will  result  in  a  charge,  if  any. 
imposed  at  the  lowest  possible  rate.  No 
CDSC  will  be  imposed  on  any  shares 
issued  prior  to  the  date  of  the  order 
granting  exemptive  relief. 

16.  Applicants  request  the  ability  to 
waive  or  reduce  the  CDSC:  (a)  On 
redemptions  following  death  or 
disability,  as  defined  in  section  72(m)(7) 
of  the  Internal  Revenue  Code  of  1986.  as 
amended  (the  "Code"),  of  a  shareholder 
if  redemption  is  made  within  one  year 
after  death  or  disability  of  a  shareholder; 
(b)  in  connection  with  distributions 
from  an  individual  retirement  account 
("IRA"),  or  other  qualified  retirement 
plan,  in  the  limited  circiunstances 
described  in  the  application;  (c)  in 
connection  with  redemptions  of  shares 
purchased  by  current  or  retired  officers, 
directors  or  trustees,  and  current  or 
retired  employees  of  the  Trust  or  any 
other  investment  company  relying  on 
the  request  order,  SAFECO  Corporation 
or  affiliated  companies,  and  by  the 
members  of  the  immediate  famiUes  of 
such  persons;  (d)  in  connection  with 
redemptions  made  by  registered 
representatives  or  full  time  employees 
of  brokers  and  dealers  and  other 
financial  institutions  which  have 
entered  into  dealer  agreements  with  the 
Distributor,  and  the  children,  siblings, 
and  parents  of  such  representatives  and 
employees;  (e)  in  connection  with 
redemptions  of  shares  made  pursuant  to 
a  shareholder's  participation  in  any 
systematic  withdrawal  plan  adopted  by 
a  Fund;  (f)  in  connection  with 
redemptions  by  large  accountholders  of 
a  Fund's  shares;  (g)  in  connection  with 
redemptions  effected  by  advisory 
accounts  managed  by  SAM  or  any 
affiliated  company;  (h)  in  connection 
with  redemptions  by  tax-exempt 
employee  beiiefit  plans,  in  the  limited 
circumstances  described  in  the 
application;  (i)  on  redemptions  effected 
pursuant  to  each  Fund's  right  to 
liquidate  a  shareholder's  account  if  the 
aggregate  net  asset  value  of  shares  held 
in  the  account  is  less  than  the  effective 
minimum  account  size;  (j)  in  connection 
with  redemptions  by  banks,  trust 
companies,  registered  investment 
advisers,  and  other  financial  institutions 
with  trust  powers  which  use  trust  funds 
to  piuchase  shares  of  a  Fund,  in  the 
limited  circumstances  described  in  the 
application;  (k)  redemptions  made  in 
connection  with  participant-directed 
exchange  between  options  in  an 
employer-sponsored  benefit  plan;  (1) 
redemptions  made  for  the  purpose  of 
providing  cash  to  fund  a  loan  to  a 


participant  in  a  tax-qualified  retirement 
plan;  (m)  redemptions  made  in 
connection  with  a  distribution  from  any 
retirement  plan  or  account  that  involves 
the  return  of  an  excess  deferral  amount 
pursuant  to  section  401(k)(8)  or  section 
402(g)(2)  of  the  Code  or  the  return  of 
excess  aggregate  contributions  pursuant 
to  section  401(m)(6)  of  the  Code,  any 
other  distribution  of  excess  funds 
permitted  to  be  made  without  penalty 
under  the  Code,  and  any  redemption 
made  in  connection  with  a  distribution 
(from  a  qualified  profit-sharing  or  stock 
bonus  plan  described  in  section  401  (k) 
of  the  Code)  to  a  participant  or 
beneficiary  under  section 
401(k)(2)(B)(IV)  of  the  Code  upon 
hardship  of  the  covered  employee;  (n) 
redemptions  made  on  behalf  of  accounts 
as  to  which  a  financial  institution  or 
broker-dealer  charges  an  account 
management  fee,  where  the  financial 
institution  or  broker-dealer  has  entered 
into  an  agreement  with  the  Distributor 
regarding  such  accounts;  (o) 
redemptions  made  by  or  for  the  benefit 
of  states,  counties  or  cities,  or  any 
instrumentalities,  departments  or 
authorities  thereof,  in  the  limited 
circumstances  described  in  the 
appliqation;  and  (p)  redemptions  made 
by  any  company  affiliated  with  SAFECO 
Corporation. 

1 7.  If  a  Fund  waives  or  reduces  the 
CDSC,  such  waiver  or  reduction  will  be 
uniformly  applied  to  all  offerees  of  the 
particular  class  of  the  Fund's  shares.  In 
waiving  or  reducing  the  CDSC,  the 
Funds  will  comply  with  the 
requirements  of  rule  22d-l  under  the 
Act.  The  CDSC  will  be  waived  or 
reduced  as  provided  in  a  Fund's 
prospectus  at  the  time  the  investor 
purchased  the  shares. 

18.  Applicants  also  request  the  ability 
to  provide  a  pro  rata  credit  of  any  CDSC 
paid  in  connection  with  a  redemption 
followed  by  a  reinvestment  effected 
within  a  specified  period  not  exceeding 
365  days  from  the  redemption.  Such 
credit  will  be  paid  by  the  Distributor. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  providing  an 
exemption  from  section  18(f)(1),  18(g). 
and  18(i)  to  the  extent  that  the  proposed 
Multiple  Class  System  may  be  deemed 
to  (a)  result  in  a  "senior  security" 
writhin  the  meaning  of  section  18(g)  and 
to  be  prohibited  by  section  18(0(1);  and/ 
or  (b)  violate  the  equal  voting  provisions 
of  section  18(i).  AppUcants  also  request 
an  order  pursuant  to  section  6(c) 
providing  an  exemption  from  sections 
2(a){32).  2(a)(35),  22(c).  and  22(d)  of  the 
Act  and  rule  22c-l  thereunder,  to  the 
extent  necessary  to  permit  the 
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if  any,  with  respect  to  such  class:  (b)  the 
imp>act  of  Class  Expenses,  which  will  be 
limited  to  any  or  all  of  the  following:  (i) 
transfer  agent  fees  identified  as  being 
attributable  to  a  specific  class  of  Shares, 
(ii)  stationery,  printing,  postage,  and 
delivery  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxy  statements  to  current 
shareholders  of  a  specific  class,  (iii) 
Blue  Sky  registration  fees  incurred  by  a 
class  of  shares,  (iv)  Commission 
registration  fees  incurred  by  a  class  of 
shares,  (v)  expenses  of  administrative 
personnel  and  services  as  required  to 
support  the  shareholders  of  a  specific 
class,  (vi)  Trustees'  fees  or  expenses 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares,  (vii)  accounting 
expenses  relating  solely  to  one  class  of 
shares,  (viii)  auditors  fees,  litigation 
expenses,  and  legal  fees  and  expenses 
relating  to  a  class  of  shares,  (ix) 
expenses  incurred  in  connection  with 
shareholders  meetings  as  a  result  of 
issues  relating  to  one  class  of  shares, 
and  (x)  any  other  incremental  expenses 
subsequently  identified  which  should 
be  properly  allocated  to  a  particular 
class  of  shares  and  which,  as  such,  are 
approved  by  the  Commission  pursuant 
to  an  amended  order;  (c)  the  fact  that  the 
classes  will  vote  separately  with  respect 
to  matters  relating  to  the  Fund's 
Distribution  Plan,  if  any,  or  any  other 
matters  appropriately  limited  to  such 
class(es),  except  as  provided  in 
condition  15  below;  (d)  the  different 
exchange  privileges  of  the  classes  of 
shares,  if  any;  (e)  the  designation  of  each 
class  of  shares  of  a  Fimd;  and  (f)  certain 
conversion  features  offered  by  some  of 
the  classes. 

2.  The  Trustees,  including  a  majority 
cf  the  Trustees  who  are  not  interested 
persons  of  the  Trust  ("Independent 
Trustees'),  will  have  approved  the 
Multiple  Class  System  with  respect  to  a 
particular  Fund  prior  to  the 
implementation  of  the  system  by  that 
Fund.  The  minutes  of  the  meetings  of 
the  Trustees  regarding  the  deliberations 
of  the  Trustees  with  respect  to  the 
approvals  necessary  to  implement  the 
Multiple  Class  System  will  reflect  in 
detail  the  reasons  for  the  determination 
by  the  Trustees  that  the  proposed 
Multiple  Class  System  is  in  the  best 
interests  of  each  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 

c  hanges  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Trustees, 
including  a  majority  of  the  Independent 
Trustees.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 


monies  paid  or  payable  by  a  Fimd  to 
meet  Class  Expenses  shall  provide  to  the 
Trustees,  and  the  Trustees  shall  review, 
at  least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  If  any  class  will  be  subject  to  a 
Shareholder  Services  Plan,  the  Plan(s) 
will  be  adopted  and  operated  in 
accordance  with  the  procedures  set 
forth  in  rule  12b-l  (b)  through  (f)  as  if 
the  expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  will  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

5.  On  an  ongoing  basis,  the  Trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and  ' 
otherwise,  will  monitor  each  Fund,  as 
applicable,  for  the  existence  of  any 
material  conflicts  among  the  interests  of 
the  classes  of  its  shares,  if  there  is  more 
than  one  class.  The  Trustees,  including 

a  majority  of  the  Independent  Trustees, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  Each  Fund's 
investment  managgr  and/or  Distributor 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
Trustees.  If  such  a  conflict  arises,  the 
Fund's  investment  manager  and/or  * 
Distributor,  at  their  own  expense,  will 
take  such  actions  as  are  necessary  to 
remedy  such  conflict,  including 
establishing  a  new  registered 
management  investment  company,  if 
necessary. 

6.  The  Trustees  of  the  Trust  will 
receive  quarterly  and  annual  statements 
concerning  the  amounts  expended 
under  the  Plans  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  fee  for 
services  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  cf  a  particular  class  will  not  be 
presented  to  the  Trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  Independent  Trustees  in  the  exercise 
of  their  fiduciary  duties. 

7.  Dividends  and  other  distributions 
paid  by  a  Fund  with  respect  to  each 
class  of  its  shares,  to  the  extent  any 
dividends  and  other  distributions  are 
paid,  will  be  declared  and  paid  on  the 
same  day  and  at  the  same  time,  and  will 
be  determined  in  the  same  manner  and 
will  be  in  the  same  amount,  except  that 
the  amoimt  cf  the  dividends  and  other 
distributions  declared  and  paid  by  a 


particular  class  may  be  different  from 
that  of  another  class  because  Plan 
Payments  made  by  a  class  under  a  Plan 
and  other  Class  Expenses  will  be  borne  - 
exclusively  by  that  class. 

8.  The  methodology  and  procedures  ' 
for  calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  have  been 
reviewed  by  an  expert  (the  "Expert") 
who  has  rendered  a  report  to  applicants, 
which  has  been  provided  to  the 
Conunission.  stating  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  would  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  will  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Conunission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Funds  which  the  Funds  agree  to  make, 
will  be  available  for  inspection  by  the 
Commission  staff  upon  written  request 
to  the  Funds  for  such  work  papers  by  a 
senior  member  of  the  Division  of 
Investment  Management  or  of  a 
Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  and  any  Regional 
Administrators  or  Associate  or  Assistant 
Administrators.  The  initial  report  of  the 
txpert  is  a  report  on  the  "Design  of  a 
System."  including  policies  and 
procedures  related  thereto  to  be  placed 
into  operation,  es  defined  and  described 
in  Statement  of  Auditing  Standards 
("SAS")  No.  70  of  the  American 
Institute  of  Certified  PubUc  Accountants 
("AICPA")  and  the  ongoing  reports  wiW 
be  "Reports  on  Policies  and  Procedures 
Placed  in  Operation  and  Tests  of 
Operating  Effectiveness"  as  defined  and 
described  in  SAS  No.  70,  of  the  AICPA. 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 


particular  class  may  be  different  from 
that  of  another  class  because  Plan 
Payments  made  by  a  class  imder  a  Plan 
and  other  Class  Expenses  will  be  bome  . 
exclusively  by  that  class. 

8.  The  methodology  and  procedures  ' 
for  calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
classes  and  the  proper  allocation  of 
experises  among  the  classes  have  been 
reviewed  by  an  expert  (the  "Expert") 
who  has  rendered  a  report  to  applicants, 
which  has  been  provided  to  the 
Conunission.  stating  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  would  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  will  be  Filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Funds  which  the  Funds  agree  to  make, 
will  be  available  for  inspection  by  the 
Commission  staff  upon  written  request 
to  the  Funds  for  such  work  papers  by  a 
senior  member  of  the  Division  of 
Investment  Management  or  of  a 
Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  and  any  Regional 
Administrators  or  Associate  or  Assistant 
Administrators.  The  initial  report  of  the 
txpert  is  a  report  on  the  "Design  of  a 
System,"  including  policies  and 
procedures  related  thereto  to  be  placed 
into  operation,  as  defined  and  described 
in  Statement  of  Auditing  Standards 
("SAS")  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA")  and  the  ongoing  reports  will 
be  "Reports  on  Policies  and  Procedures 
Placed  in  Operation  and  Tests  of 
Operating  Effectiveness"  as  defined  and 
described  in  SAS  No.  70,  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
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8  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  8  above.  AppUcants  will 
take  immediate  corrective  action  if  the 
Expert  or  appropriate  substitute  Expert 
does  not  so  concur  in  the  ongoing 
reports. 

10.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  with  respect  to  the  Multiple 
Class  System  will  be  set  forth  in 
guidelines  that  will  be  furnished  to  the 
Trustees. 

1 1.  Each  of  the  Funds  will  disclose 
the  respective  expenses,  performance 
data,  distribution  arrangements, 
services,  fees,  sales  loads,  deferred  sales 
loads,  conversion  features,  and 
exchange  privileges  applicable  to  each 
class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  such 
prospectus.  Each  Fund  will  disclose  the 
respective  expenses  and  performance 
data  appUcable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis,  pach 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  Funds'  net  asset  values  and 
public  offering  prices  will  present  each 
class  of  shares  separately. 

12.  The  prospectus  of  each  Fund  wilt 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  levels  of  compensation 
with  respect  to  one  particular  class  of 
shares  over  another  in  the  Fund. 

13.  Apphcants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  apphcation  will  not  imply 
Commission  approval  of,  authorization 
of.  or  acquiescence  in  any  particular 
level  of  payments  that  any  Fund  may 
make  pursuant  to  a  Plan  in  reliance  on 
the  exemptive  order. 

14.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 


sales  load,  fee.  or  other  charge.  After 
conversion,  the  converted  shares  u-ill  be 
subject  to  an  asset-based  sales  charge 
and/or  Service  fee  (as  those  terms  are 
defined  in  Article  III.  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

15.  If  a  Fund  implemeats  any  . 
amendment  to  a  Distribution  Plai^(or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a 
Shareholder  Services  Plan)  that  would 
increase  materially  the  amount  that  may 
be  bome  by  the  Non-CDSC  Shares  under 
-  the  Plan,  then  existing  CDSC  Shares  will 
stop  converting  into  the  Non-CDSC 
Shares  unless  the  holders  of  a  majority 
of  Convertible  CDSC  Shares,  as  defined 
in  the  Act.  voting  separately  as  a  class, 
approve  the  amendment.  The  Trustees 
shall  take  such  action  as  is  necessary  to 
ensure  that  existing  Convertible  CDSC 
Shares  are  exchanged  or  converted  into 
a  new  Class  of  Shares  ("New  Non-CDSC 
Shares"),  identical  in  all  material 
respects  to  Non-CDSC  Shares  as  they 
existed  prior  to  implementation  of  the 
amendment,  no  later  than  the  date  sucli 
shares  previously  were  scheduled  to 
convert  into  Non-CDSC  Shares.  If 
deemed  advisable  by  the  Trustees  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Convertible  CDSC  Shares  for  a  new  class 
("New  Convertible  CDSC  Shares")  of 
shares,  identical  to  e.xisting  Convertible 
CDSC  Shares  in  all  material  respects 
except  that  the  New  Convertible  CDSC 
Shares  will  convert  into  the  New  Non- 
CDSC  Shares.  The  New  Non-CDSC 
Shares  and  New  Convertible  CDSC 
Shares  may  be  created  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
Trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  5.  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of  the 
Non-CDSC  Shares  or  New  Convertible 
CDSC  Shares  shall  be  bome  solely  by 
the  Fund's  investment  manager  or 
Distributor.  Convertible  CDSC  Shares 
sold  after  the  implementation  of  the 
amendment,  may  convert  into  Non- 
CDSC  Shares  subject  to  the  higher 
maximum  payment,  provided  that  the 
material  features  of  the  Non-CDSC 
Shares  plan  and  the  relationship  of  such 
plan  to  the  Convertible  CDSC  Shares  are 
disclosed  in  an  effective  registration 
statement. 

16.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  be  sold  to  particular 
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investors.  Applicants  wU  require  all 
persons  selling  sharea  of  the  Funds  to 
agree  to  conform  to  si^ch  standards. 

17.  Applicants  will|coniply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act.  Investment  Qompany  Act 
Release  No.  16169  (November  2,  1988), 
as  such  rule  is  cinrently  proposed  and 
as  it  may  be  repropos<  id.  adopted  or 
amended. 


ty 


the  Division  of 
under  delegated 


For  the  Commission, 
Investment  Management 
authority. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  94-16041  Filed| 6-30-94;  8:45  amj 
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[Rel.  No.  IC-20374;  812-|8832] 

American  National  Insurance 
Company,  et  al. 

June  24. 1994. 

AGCNCY:  Securities  am  1  Exchange 

Commission  (the  "Coi  amission"  or  the 

"SEC"). 

ACTION:  Notice  of  appi  cation  for 
exemption  under  the  kivestment 
Company  Act  of  1940  |(the  "1940  Act"). 

APPLICANTS:  American  National 
Insurance  Company  ('JAmerican 
National"),  American  Rational  Variable 
Annuity  Separate  Ac 
"Separate  Account") 
Management  and  Re 
("SM&R"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  imder  Section  6(c)  for 
exemptions  from  Sect  ons  26(a)(2)  and 
27(c)(2)  of  the  1940  A(t. 
SUMMARY  OF  APPUCATM)N:  Applicants 
seek  an  order  amendix  g  a  prior  order  to 
the  extent  necessary  tc  permit  the 
deduction  from  the  asj  ets  of  the 
Separate  Account  of  m  ortality  and 
expense  risk  charges  L  aposed  under 
certain  individual  and  group  deferred 
variable  annuity  contr  icts  and 
individual  single  prenium  immediate 
annuity  contracts  and  ihe  distribution 
expense  charge  impoa  (d  under  the 
individual  deferred  an  auity  contracts. 
FlUNG  DATE:  The  applii  nation  was  filed 
on  February  10,  1994  i  nd  amended  on 
March  22, 1994  and  May  4, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  app  ication  will  be 
issued  unless  the  Com  nission  orders  a  . 
hearing.  Interested  per  sons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving ,  Vpplicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  b)  5:30  p.m.  on  July 
19,  1994,  and  should  i  b  accompanied 
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by  proof  of  service  on  the  Applicants  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
vsriting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street 
N.W.,  Washington,  D.C  20549. 
Applicants,  c/o  Gregory  S.  Garrison, 
Esq..  Greer.  Herz  and  Adams,  L.L.P., 
One  Moody  Plaza,  18th  Floor, 
Galveston,  Texas  77550. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz.  Senior  Counsel,  or 
Michael  V.  Wible,  Special  Counsel,  at 
(202)  942-0670,  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  simimary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  American  National  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Texas.  SM4R  is  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934  and  is 
the  principal  underwriter  for  the 
Contracts. 

2.  American  National  estabhshed  the 
Separate  Account  on  July  30, 1991 
pursuant  to  the  insurance  laws  of  the 
State  of  Texas.  The  Contracts  provide 
for  accumulation  of  contract  values 
except  for  immediate  annuity  contracts) 
and  payment  of  annuity  benefits  on  a 
fixed  and/or  variable  basis.  The  variable 
portion  of  the  Contracts  will  be  funded 
initially  through  twelve  subaccounts  of 
the  Separate  Account.  Each  Subaccount 
invests  its  assets  in  the  shares  of  one  of 
twelve  currently  available  portfolios  of 
certain  open-end,  management 
investment  companies. 

3.  The  Contracts  are  available  for 
retirement  plans  which  do  not  qualify 
for  the  special  federal  tax  advantages 
available  under  the  Infernal  Revenue 
Code  and  for  retirement  plans  which  do 
qualify  for  the  federal  tax  advantages 
available  imder  the  Internal  Revenue 
Code.  Purchase  payments  under  the 
Contracts  may  be  made  to  the  general 
account  of  American  National,  the 
Separate  Account  or  allocated  between 
them.  The  Minimum  initial  purchase 
payment  is  $2,000  and  the  minimum 
subsequent  payment  is  $100  for  an 
unallocated  group  contract.  The 
minimum  initial  and  subsequent 
purchase  payment  for  qualified  and 
non-qualified  individual  deferred 


annuity  contracts  is  $100.  The 
minimum  payment  for  an  immediate 
annuity  contract  is  $2,000. 

4.  Ehiring  the  acctmiulation  period  of 
the  deferred  annuity  contracts,  amounts 
allocated  to  the  Separate  Account  may 
be  transferred  among  the  subaccoimts 
and/or  to  the  general  accoimt.  A  transfer 
fee  of  $10  is  assessed  on  the  fifth  and 
each  subsequent  transfer  (other  than 
transfers  resulting  from  policy  loans) 
within  the  contract  year.  The  transfer 
fee  is  imposed  to  compensate  American 
National  for  the  cost  of  effecting  the 
transfer.  American  National  does  not 
expect  to  profit  from  such  charge. 

5.  American  National  assesses  an 
annual  contract  fee  against  each 
deferred  annuity  contract.  For  non- 
qualified individual  deferred  annuity 
contracts  the  fee  is  $25.  For  qualified 
individual  deferred  contracts  the  fee  is 
$30.  American  National  assesses  a  $300 
annual  fee  against  imallocated  group 
deferred  aimuity  contracts.  American 
National  assesses  a  one-time  contract  fee 
of  $100  against  immediate  annuity 
contracts.  The  annual  contract  fee  is 
charged  at  the  end  of  each  contract  year 
to  cover  American  National's  fixed  cost 
of  administering  the  Contracts.  In 
addition,  an  administrative  asset  fee  is 
charged  daily  to  each  subaccount  to 
cover  the  varying  costs  of  administering 
the  Contracts.  The  fee  is  0.10%  annually 
for  qualified  and  non-qualified 
individual  deferred  annuity  contracts 
and  0.20%  annually  for  unallocated 
group  deferred  aimuity  contracts.  These 
charges  are  designed  only  to  reimburse 
American  National  for  the  cost  of 
administration  and  are  not  intended  to 
produce  a  profit. 

6.  American  National  assesses  a 
contingent  deferred  sales  charge  on 
writhdrawals  of  that  portion  of  a 
Contract's  accumulation  value 
representing  purchase  payments.  The 
surrender  charge,  which  is  based  upon 
the  number  of  contract  years  since  the 
contract  year  in  which  a  purchase 
payment  was  made,  declines  at  a  rate  of 
1%  per  year  from  8%  in  the  first  year 
to  0%  of  the  amount  withdrawn  after 
eight  contract  years. 

7.  If  an  annuitant  under  a  deferred 
annuity  contract  (other  than  an 
unallocated  group  contract)  dies  during 
the  accumulation'period,  a  death  benefit 
will  be  payable  to  the  beneficiary.  The   • 
death  benefit  is  equal  to  the  greater  of: 
(1)  The  accumulation  value  (less  any 
policy  debt)  at  the  end  of  the  valuation 
period  during  which  due  proof  of  death 
is  received  by  American  National;  or  (2) 
the  total  dollar  amount  of  purchase 
pajrments,  minus  the  sura  of:  (a)  The 
total  amoimt  of  any  partial  withdrawals; 
and  (b)  any  policy  debt.  The  death 


benefit  under  a  group  unallocated 
contract  will  be  determined  by  the 
applicable  plan. 

8.  Annuity  payments  will  not  be 
affected  by  the  mortality  experience  of 
persons  receiving  such  paynnents  or  of 
the  general  population.  The  annuity 
rates  cannot  be  changed  imder  the 
Contracts.  For  (1)  assxmiing  the  risk  that 
the  life  of  annuitant  will  be  greater  than 
that  assumed  in  the  guaranteed  annuity 
purchase  rates,  and  (2)  providing  the 
death  benefits  prior  to  the  annuity  date. 
American  National  deducts  a  mortality 
risk  charge  from  the  Separate  Account. 
The  charge  is  deducted  from  each 
subaccount  during  each  valuation 
period  at  an  annual  rate  of  0.80%  of  the 
net  asset  value  of  each  subaccount. 

9.  American  National  also  bears  the 
risk  that  the  administration  charges  will 
be  insufficient  to  cover  the  costs  of 
administering  the  Contracts.  For 
assuming  this  expense  risk.  American 
National  deducts  an  expense  risk  charge 
from  the  Separate  Account.  The  charge 
is  deducted  from  each  Subaccount 
during  each  valuation  period  at  an 
annual  rate  of  0.45%  of  the  net  asset 
value  of  the  Subaccoimt. 

10.  American  National  also  bears  the 
risk  that  the  surrender  charges  will  be 
insufficient  to  cover  the  costs  of 
distributing  the  Contracts.  For  assuming 
this  risk,  American  National  deducts  a 
distribution  expense  charge  from  the 
Separate  Accoimt.  The  charge  is 
deducted  from  each  subaccount  during 
each  valuation  period  at  an  annual  rate 
of  0.25%  of  the  net  asset  value  of  the 
subaccount. 

11.  A  Commission  Order  was  issued 
on  December  29, 1993  (Investment 
Company  Act  Release  No.  19985,  the 
"Prior  Order"),  granting  exemptions 
from  the  provisions  of  Sections  26(a)(2) 
and  27(c)(2)  of  the  Act  to  the  extent 
necessary  to  permit  the  deduction  from 
the  assets  of  the  Separate  Account  of  the 
mortality  and  expense  risk  charges 
imposed  under  the  Contracts.  The 
contingent  deferred  sales  charge 
described  in  the  notice  of  application 
for  the  Prior  Order  began  at  8.5%  for 
certain  of  the  Contracts  and  declined 
over  twelve  contract  years.  Applicants 
now  seek  an  order  amending  the  Prior 
Order  to  include  relief  for  the 
distribution  expense  charge  and 
recognizing  certain  changes  made  to  the 
contingent  deferred  sales  charge. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  persons,  securities,  or 
transactions  bom  emy  provision  of  the 
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benefit  under  a  group  unallocated 
contract  will  be  determined  by  the 
applicable  plan. 

8.  Annuity  payments  will  not  be 
affected  by  the  mortality  experience  of 
persons  receiving  such  payments  or  of 
the  general  population.  The  annuity 
rates  cannot  be  changed  under  the 
Contracts.  For  (1)  assuming  the  risk  that 
the  life  of  annuitant  will  be  greater  than 
that  assumed  in  the  guaranteed  annuity 
purchase  rates,  and  (2)  providing  the 
death  benefits  prior  to  the  annuity  date. 
American  National  deducts  a  mortality 
risk  charge  from  the  Separate  Account. 
The  charge  is  deducted  from  each 
subaccount  during  each  valuation 
pieriod  at  an  annual  rate  of  0.80%  of  thi^ 
net  asset  value  of  each  subaccount. 

9.  American  National  also  bears  the 
risk  that  the  administration  charges  will 
be  insufficient  to  cover  the  costs  of 
administering  the  Contracts.  For 
assuming  this  expense  risk,  American 
National  deducts  an  expense  risk  charge 
from  the  Separate  Account.  The  charge 
is  deducted  from  each  Subaccount 
during  each  valuation  period  at  an 
axmual  rate  of  0.45%  of  the  net  asset 
value  of  the  Subaccount. 

10.  American  National  also  bears  the 
risk  that  the  surrender  charges  will  be 
insufficient  to  cover  the  costs  of 
distributing  the  Contracts.  For  assuming 
this  risk,  American  National  deducts  a 
distribution  expense  charge  from  the 
Separate  Accoimt.  The  charge  is 
deducted  from  each  subaccount  during 
each  valuation  period  at  an  annual  rate 
of  0.25%  of  the  net  asset  value  of  the 
subaccount. 

11.  A  Commission  Order  was  issued 
on  December  29, 1993  (Investment 
Company  Act  Release  No.  19985.  the 
"Prior  Order"),  granting  exemptions 
from  the  provisions  of  Sections  26(a)(2) 
and  27(c)(2)  of  the  Act  to  the  extent 
necessary  to  permit  the  deduction  from 
the  assets  of  the  Separate  Account  of  the 
mortality  and  expense  risk  charges 
imposed  under  the  Contracts.  The 
contingent  deferred  sales  charge 
described  in  the  notice  of  application  - 
for  the  Prior  Order  began  at  8.5%  for 
certain  of  the  Contracts  and  declined 
over  twelve  contract  years.  Applicants 
now  seek  an  order  amending  the  Prior 
Order  to  include  rehef  for  the 
distribution  expense  charge  and 
recognizing  certain  changes  made  to  the 
contingent  deferred  sales  charge. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  persons,  securities,  or 
transactions  bom  tmy  provision  of  the 


1940  Act  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  27(c)(2)  of  the  1940  Atl 
prohibits  the  issuer  of  a  periodic 
pajTnent  plan  certificate,  and  any 
depositor  or  underwriter  for  such  issuer, 
from  selling  such  periodic  pajonent  plan 
certificate  unless  proceeds  of  payment.s 
on  such  certificates  (other  than  sales 
loads)  are  held  under  an  indenture  or 
agreement  containing  specified 
provisions.  Section  26(a)(2)  and  the 
Rules  thereunder  do  not  permit  a 
deduction  from  the  assets  of  a  separate 
account  for  mortality  and  expense  risk 
charges  or  distribution  expense  charges. 

3.  Applicants  represent  that  the 
mortality  risk  is  assumed  by  virtue  of 
the  annuity  rates  and  the  death  benefit 
guaranteed  in  the  Contracts.  Applicants 
also  represent  that  the  Contract 
administration  charges  will  not  increase 
regardless  of  the  actual  costs  incurred. 
According  to  the  Applicants,  if  the 
mortality  or  expense  risk  charges  or  tlie 
disL'ibution  expense  charges  are  . 
insufficient  to  cover  the  actual  costs, 
American  National  will  bear  the  loss.  To 
the  extent  that  the  charges  are  in  excess 
of  actual  costs,  American  National  may 
use  the  excess  at  its  discretion  to  offset 
losses  when  the  charges  are  not 
sufficient  to  cover  expenses  or  to  pay 
other  expenses,  including  distribution 
expenses. 

;   4.  AppUcants  assert  that  the  mortality 
and  expense  risk  charge  of  1.25%  is 
reasonable  in  relation  to  the  risks 
assumed  by  American  National  under 
the  Contracts  and  reasonable  in  amount 
as  determined  by  industry  practice  with 
respect  to  comparable  annuity  products. 
Applicants  state  that  these 
determinations  are  based  on  their 
analysis  of  publicly  available 
information  about  similar  industry 
practices,  and  by  taking  into 
consideration  such  factors  as  current 
charge  levels  and  benefits  provided,  the 
.  existence  of  expense  charge  guarantees 
and  guaranteed  annuity  rates.  American 
National  undertakes  to  maintain  at  its 
home  office  a  memorandum,  available 
to  the  Commission  upon  request,  setting 
forth  in  detail  the  methodology  used  in 
making  these  determinations. 

5.  Applicants  represent  that  the 
amount  of  any  surrender  charge 
imposed,  when  added  to  any 
distribution  expense  charge  previously 
paid,  will  not  exceed  9%  of  purchase 
payments  and  that  American  National 
will  monitor  each  Contract  owner's 
account  for  the  purpose  of  ensuring  that 
this  limitation  is  not  exceeded. 


Applicants  also  undertake  to  include  a 
statement  in  the  Contracts'  prospectus 
describing  the  purpose  of  the 
distribution  expense  charge  and  stating 
that  the  staff  of  the  Securities  and 
Exchange  Commission  deems  such' 
distribution  expense  charge  to 
constitute  a  deferred  sales  charge. 

6.  Applicants  represent  that  American 
National  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  Separate 
Account's  distribution  financing 
arrangement  will  benefit  the  Separate 
Account  and  its  investors.  American 
National  represents  that  it  will  maintain 
and  make  available  to  the  Commission 
upon  request  a  memorandum  setting 
forth  the  basis  of  such  conclusion. 
American  National  further  represents 
that  the  assets  of  the  Separate  Account 
will  be  invested  only  in  management 
investment  companies  which  undertake, 
in  the  event  they  should  adopt  a  plan 
for  financing  distribution  expenses 
pursuant  to  Rule  12b-l  under  the  Act, 
to  have  such  plan  fonnulated  and 
approved  by  their  board  of  directors,  tlie 
majority  of  whom  eire  not  "interested 
persons"  of  the  management  investment 
company  within  the  meaning  of  Section 
2(a)(19)ofthe  1940  Act. 

Conclusion 

Applicants  submit  lliat  the  exemptive 
relief  requested  in  the  application  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Ip.vestment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-16008  Filed  6-30-04.  8:45  anil 

BiUmC  COOC  801(M)1-M 


SMALL  BUSINESS  ADMINISTRATION 

[Application  No.  99000124] 

Brunnemer  &  Company;  Application 
for  A  License  To  Operate  as  a  Small 
Business  Investment  Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (15  U.S.C.  661  et  seq.)  has 
been  filed  by  Brunnemer  &  Company. 
6337  Morri.son  Boulevard.  Charlotte^ 
North  Carolina  28211  (Applicant),  with 
the  Small  Business  Administration 
(SBA)  pursuant  to  13  CFR  107.102 
(1993). 
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The  officers,  directors  and  sole  shareholder  of  the  Applicant  are  as  follows: 


Name  and  address 


H.  Keith  Brunnemer,  8Ci  EdgehiU  Road,  South  Chartotte,  NC  28207-1881  

Edward  S.  Goode,  1408  Baltimore  Drive,  Charlotte,  North  Carolina  28207  

Kate  W.  Hendrix.  1218  Hunting  Ridge  Drive,  Belmont,  North  Carolina  28012 

Carolinas  Capital  Invest  (nent  Corporation,  6337  Morrison  Boulevard,  Charlotte, 
North  Carolina  28211. 


The  Applicant  wil 
Carolinas  Capital  Investment 
Corporation,  which  i 
management  companKr 
H.  Keith  Brunnemer 
Goode. 


a  venture  capital 
founded  by  Mr. 
i  ind  Mr.  Edward  S. 


The  Applicant,  a  N  arth 
Corporation  will  begi  a 
$2,500,000  in  private 
Applicant  will  condu  ct 
primarily  in  North  Q  rolina 
Carolina  but  will  con  ii 
in  businesses  in  othei 
United  States. 


£D 


accorda  ace 


SB\ 


Matters  involved  ii 
consideration  of  the 
the  general  business 
character  of  the  proposed 
management,  and  the 
successful  operations  of 
under  their  m 
adequate  profitability 
soundness  in 
Business  Investment 
amended,  and  the 
Regulations. 

Notice  is  further 
may,  not  later  than  3( 
date  of  publication 
submit  vnitten 
proposed  Applicant, 
communication  shou 
Associate  Administralor 
Small  Business  Adi»: 
Street,  S.W.,  6th  Floo 
D.C.  20416. 


SBA's 

plication  include 
J  eputation  and 
owner  and 
probability  of 

the  company 
int.  including 
and  financial 

with  the  Small 
\ct  of  1958,  as 
Rules  and 


A  copy  of  the  Notic  3 
published  in  a  newsp  iper 
circulation  in  Chariot 


(Catalog  of  Federal  Domfcstic 
Program  No.  59.001.  Smtll 
Investment  Companies) 
Dated:  June  21, 1994. 
Robert  D.  Stillman, 
Associate  Administrator 
(FR  Doa  04-16098  Filec 
BILUNG  CODC  802S-01-M 


Title  and/or  relationship 


President,  Treasurer,  Director  

Director  

Secretary,  Assistant  Treasurer,  Director 
Manager „ 


Percent  of 
ownership 
of  tt)e  appli- 
cant 


100 


be  managed  by  [Application  No.  990001 13] 


Carolina 
operations  with 
capital.  The 
its  activities 
and  South 
der  investments 
areas  in  the 


of  this 


gi|en  that  any  person 
days  from  the 
is  Notice, 
ccmmfents  on  the 
\ny  such 
d  be  addressed  to 
for  Investment, 
lijiistration,  409  3rd 
Washington, 


shall  be 

of  general 
e.  North  Carolina. 


Assistance 
Business 


for  Investment. 
&-30-94;  8:45  am) 


Seacoast  Capital  Partners  L.P.;  Filing 
cf  an  Application  for  a  License  To 
operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Seacoast  Capital  Partners  Limited 
Partnership,  55  Femcrofl  Road,  Danvers, 
Massachusetts,  01923,  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  Small 
.Business  Investment  Act  of  1958,  as 
amended,  (15  U.S.C.  et  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder.  Seacoast  Capital  Partners 
Limited  Partnership  is  a  Delaware 
Limited  Partnership. 

Seacoast  Capital  Partners  Limited 
Partnership  will  be  managed  by  Signal 
Capital  Corporation,  located  at  the  same 
address  as  tiie  applicant.  Itel 
Corporation,  2  North  Riverside  Plaza, 
Chicago,  IlUnois  60606,  is  the  sole 
beneficial  owner  of  Signal  Capital 
Corporation  and  Seacoast  Capital 
Partners  Limited  Partnership.  The 
officers  and  management  of  .Seacoast 
Capital  Partners  limited  Partnership  are: 

Name  and  Title        ' 

Eben  S.  Moulton — President  and  Secretary 
Walter  Leonard — VP  Finance,  Signal  Capital 
Gregory  Hulecki — Investment  Manager 
Paul  Giovacchini — Investment  Manager 

Seacoast  Capital  Corporation,  the 
general  partner,  is  a  wholly  owned 
subsidiary  of  Signal  Capital  Corporation 
and  owns  99%  of  the  applicant. 
Seacoast  Capital  Corporation  II,  also  a 
wholly  owned  subsidiary  of  Signal 
Capital  Corporation,  owns  the 
remaining  1%  limited  partnership 
interest.  One  investor  beneficially  ov/ns 
more  than  10  percent  of  the  applicant 
through  his  investments  in  the  Itel 
Corporation  he  is:  Samuel  Zell,  Itel 
Corporation,  2  North  Riverside  Plaza, 
"Chicago  Illinois,  60606. 


The  applicant  will  begin  operations 
with  capitalization  of  approximately  $5 
million  and  will  be  a  source  of  debt  and 
equity  financing  for  qualified  small 
business  concerns.  The  applicant  will 
conduct  its  operations  primarily  in  the 
Commonwealth  of  Massachusetts  but 
will  consider  investments  in  businesses 
in  other  areas  of  the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  tlieir  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Danvers,  Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  June  24, 1994. 
Robert  D.  StilU^, 

Associate  Administrator  for  Investment. 
IFR  Doc.  94-16097  Filed  6-30-94;  8:45  am) 
BILUNG  CODE  8025-01-M' 


DEPARTME^f^  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Mahalo  Air,  Inc.  for 
Certificate  Authority 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  94-6-39)  Docket  49087. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Mahalo  Air, 
Inc..  fit,  willing,  and  able  and  awarding 


it  a  certificate  of  public  convenience 
and  necessity  to  engage  in  interstate  and 
overseas  scheduled  air  transportation  of 
persons,  property,  and  maiL 
DATES:  Persons  wishing  to  file  ' 

objections  should  do  so  no  later  than 
July  8,  1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49087  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Delores  King,  Air  Carrier  Fitness 
Division,  X-56.  Room  6401,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  (202)  366-2343. 

Dated:  June  28.  1994. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc.  94-16072  Filed  6-30-94;  8:45  am] 
BUXmO  CODE  4«10-«2-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  24. 1994 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
subnussion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0113. 

Form  Number:  CF  1002. 

Type  of  Review:  Extension. 

Ti77e.- Certificate  of  Payment  of 
Tonnage  Tax. 

Description:  The  Certificate  of 
Payment  of  Tonnage  Tax  is  generated  by 
U.S.  Customs  upon  payment  of  tonnage 
tax  and  light  money  by  master  of  the 
vessel.  It  is  presented  to  Customs  upon 
each  entry  of  the  vessel  during  the 
tonnage  year  to  ensure  against 
overpayment  of  tonnage  taxes. 

Respondents:  Businesses  or  other  for- 
profit. 


It  a  certificate  of  public  conveaience 
and  necessity  to  engage  in  interstate  and 
overseas  scheduled  air  transportation  of 
persons,  property,  and  mail. 
DATES:  Persons  wishing  to  file  ' 

objections  should  do  so  no  later  than 
July  8.  1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49087  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Delores  King,  Air  Carrier  Fitness 
Division,  X-56,  Room  6401,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  (202)  366-2343. 

Dated:  June  28.  1994. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc.  94-16072  Filed  6-30-94;  8:45  am] 
BILUNQ  CODE  4»10-«2-P 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Sutmitted  to  OMB  for 
Review 

June  24. 1994 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  La  w  96-5 1 1 .  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0113. 

Form  Number:  CF  1002. 

Type  of  Review:  Extension. 

Title:  Certificate  of  Payment  of 
Tonnage  Tax. 

Description:  The  Certificate  of 
Payment  of  Tonnage  Tax  is  generated  by 
U.S.  Customs  upon  payment  of  tonnage 
tax  and  light  money  by  master  of  the 
vessel.  It  is  presented  to  Customs  upon 
each  entry  of  the  vessel  during  the 
tonnage  year  to  ensure  against 
overpayment  of  tonnage  taxes. 

Respondents:  Businesses  or  other  for- 
profit. 


Estimated  Number  of  Recordkeepers: 
133,839. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  minute. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  3,905  hours. 

Clearance  Officer:  LaVerne  Williams 
(202)  927-1555,  U.S.  Customs  Service. 
Paperwork  Management  Branch.  Room 
6316, 1301  Constitution  Avenue,  N.W.. 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderfaauf 
(202)  395-7316,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer 
(FR  Doc.  94-16004  Filed  6-3t>-94;  8:45  am] 
BILUNG  CODE  482(Mtt-«> 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  24. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-0022. 

Form  Number:  IRS  Form  712. 

Type  of  Review:  Extension, 

Title:  Life  Insurance  Statement 

Description:  Form  712  is  used  to 
establish  the  value  of  life  insurance 
policies  for  estate  and  gift  tax  purposes. 
The  tax  is  based  on  the  value  of  these 
policies.  The  form  is  completed  by  life 
insurance  companies. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  60,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 18  hours.  25  minutes; 
Preparing  the  form — 18  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1.122.600  hours. 

OMB  Number.  1545-0025. 

Form  Number:  IRS  Form  851. 

Type  of  Review:  Extension. 


Title:  Affiliations  Schedule. 
Description:  Form  851  is  filed  by  the 
parent  corporation  for  itself  and  the 
affiliated  corporations  in  the  affihated 
group  of  corporations  that  files  a 
consolidated  return  (Form  1120).  Form 
851  is  attached  to  the  1120.  This 
information  is  used  to  identify  the 
members  of  the  affiliated  group,  the  tax 
paid  by  each,  and  to  determine  that  each 
corporation  qualifies  as  a  member  of  the 
affiliated  group  as  defined  in  section 
1504. 

Respondents:  Farms.  Businesses  or 
otlier  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — ff  hours,  51  minutes; 
Learning  about  the  law  or  the  form — 35 
minutes;  Preparing  and  sending  the 
form  to  the  IRS — 45  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  40.840  hours. 
OMB  Number  1545-1091. 
Form  Number  IRS  Form  8810. 
Type  of  Review:  Revision. 
Title:  Corporate  Passive  Activity  Loss 
and  Credit  Limitations. 

Description:  Under  section  469,  losses 
and  credits  from  passive  activities,  to 
the  extent  they  exceed  passive  income 
(or  in  the  case  of  credits,  the  tax 
attributable  to  net  passive  income),  are 
not  allowed.  Form  8810  is  used  by 
personal  service  corporations  and 
closely  held  corporations  to  figure  the 
passive  activity  loss  and  credits  allowed 
and  the  amount  of  loss  and  credit  to  be 
reported  on  their  tax  return. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping— 26  hours.  19  mmutes; 
Learning  about  the  law  or  the  form — 5 
hours,  22  minutes;  Preparing  and 
sending  the  form  to  the  IRS — 6  hours,  2 
minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3.770,000  hours. 
Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571,  1111  Constitution  Avenue. 
N.W..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-3176.  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  94-16005  Filed  6-30-^4:  8:45  am| 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  59,  No.  126 
^  Friday,  July  1,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meftings  published  under 
the  "Govemment  in  th^  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  55^e)(3). 


NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  DATE:  11  a.  n..  Wednesday,  July 
6.1994. 

PLACE:  Board  Confenence  Room, 
Eleventh  Floor,  109^  Fourteenth  St.. 
NW.,  Washington,  Ei:  20570. 

STATUS:  Closed  to  pi  blic  observation 
pursuant  to  5  U.S.C.  Section  552b(c)C2) 
(internal  personnel  i  ules  and  practices) 
and  (c)(6)  (personal  nformation  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasio  n  of  personal 
privacy). 

MATTERS  TO  BE  CONS|)ERED:  Personnel 

matters. 


MORE  INFORMATION: 
Eicecutive  Secretary, 
,  Telephone: 


CONTACT  PERSON  FOR 
John  C.  Truesdale 
Washington,  DC  205^0 
(202) 273-1940. 

Dated:  Washington,  IIC,  June  28, 1994. 
By  direction  of  the  B^ard: 
John  C  Truesdale, 


Executive  Secretary,  Ndfional 
Board. 


[PR  Doc.  94-16171  Fileti 
HLUNO  CODE  7S45-01-M 


UNITED  STATES  INSTITUTE  OF  PEACE 

July  7.  1994.  9:15 


DATE/TIME:  Thursday 
a.m.-5:00  p.m. 

LOCATION:  First  Floor 
1550  M  Street,  NW., 
20005. 


STATUS:  (Open  Sessidn) 
be  closed  pursuant  tc 
Section  552(h)  of  Tit 
Code,  as  provided  in 
1706(h)(3)  of  the  United 
-of  Peace  Act,  Public 


AGENDA:  Approval  of|Minutes 
Sixty-Gfth  Meeting  o 
Directors;  Chairman': 
President's  Report;  General 
Selection  of  Spring 
Grants;  Selection  of 
Grant  Topic. 


CONTACT:  Mr.  Gregor] 
Director,  PubHc  Affairs 
Telephone:  (202)  457 


Labor  Relations 
6-29-94;  1:13  pm) 


Conference  Room, 
A'ashington,  DC 


I — Portions  may 
Subsection  (c)  of 
f  5,  United  States 
subsection 

States  Institute 
aw  98-525. 


of  the 
the  Board  of 
Report; 

Issues; 
of  Unsolicited 
ll995  Solicited 


C  /cle  I 


McCarthy, 
and  Information, 
fl700. 


Dated:  June  29, 1994. 
Charles  E.  Nelson, 

Executive  Vice  President,  United  States 
Institute  of  Peace. 

(PR  Doa  94-16170  Filed  5-29-94;  1:12  pm] 
BILUNO  CODE  31S&-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

(USITC  SE-94-251  | 

TIME  AND  DATE:  July  29. 1994  at  2:30  p.m. 

PUCE:  Room  101,  500  E  Street  SW.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratiflcation  list. 

4.  In  v.  No.  731-TA-659  (Final)  (Grain 
Oriented  Silicon  Electrical  Steel  from  Italy) — 
briefmg  and  vote. 

5.  Outstanding  action  jacket:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  June  23, 1994. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc.  94-16126  Filed  6-28-94;  5:04  pm] 
BILUNO  CO0€  7020-02-P-M 

UNITED  STATES  INTERNATIONAL  TRADE 

COMMISSION 

[USITC  SE-94-24J 

TIME  AND  DATES:  July  20,  1994  at  2:30 

p.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  list. 

4.  Inv.  No.  731-TA-706  (Preliminary) 
(Pineapple  firom  Thailand) — briefing  and 
vote. 

5.  Outstanding  action  jacket:  None. 

In  accordance  with  Commission 
pohcy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 


Issued:  June  23, 1994. 
Donna  R.  Koehnke, 

Secretary. 

[PR  Doc.  94-16125  Piled  6-28-94;  5:04  pm) 

BH-UNQ  CODE  7020-02-P 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

(USITC  S&-94-23) 

TIME  AND  DATE:  July  12. 1994  at  2:30  p.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  list 

4.  Inv.  No.  731-TA-702  (Preliminary) 

(Perrovanadium  from  Russia) — briefing 
and  vote 

5.  Inv.  Nos.  731-TA-703-705  (Preliminary) 

(Purfuryl  Alcohol  from  China,  South 
Africa,  and  Thailand) — briefing  and  vote 

6.  Outstanding  action  jackets: 

1.  GC-94-067;  Federal  Register  notice  in 
Inv.  No.  337-TA-360  (Certain  Devices 
for  Connecting  Computers  via  Telephone 
Lines] 

2.  OP-94-002;  Inv.  No.  332-344  (The 
Economic  Effects  of  Anti-dumping  and 
Countervailing  Duty  Orders  and 
Suspension  Agreements) 

In  accordance  with  Commission 
pohcy,  subject  matter  hsted  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary  (202)  205- 
2000. 

Issued:  June  23,  1994. 
Donna  R.  Koehnke, 
Secretary. 

(PR  Doc.  94-16124  Piled  6-28-94;  5:04  pm) 
BiLUNO  CODE  702(M»-P 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-94-221 

TIME  AND  DATE:  July  8,  1994  at  4:00  p.m. 

PLACE:  Room  101,  500  E  Street  S.W., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  list 

4.  Inv.  No.  22-54  (Wheat,  Wheat  Flour,  and 

Semolina) — briefing  and  vote. 

5.  Outstanding  action  jackets: 

1.  GC-94-065;  A  matter  concerning  Inv. 
No.  337-TA-333  (Certain  Woodworking 
Accessories)  (Ancillary- Proceedings! 


Federal  Register  /  Vol. 


In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  June  23,  1994. 
Donna  R.  Koehnke, 

Secretary. 

(PR  Doc.  94-16123  Filed  6-28-94;  5:04  pm] 
B4LUNG  CODE  7020-02-P 

NATIONAL  FOUNDATION  ON  THE  ARTS  AND 
THE  HUMANITIES 
INSTITUTE  OF  MUSEUM  SERVICES 
SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Boani.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Govemment  through 
the  Sunshine  Act  (Public  Law  94-409) 
and  regulations  of  the  Institute  of 
Museum  Services,  45  CFR  1180.84.    - 


^ 
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la  accordance  with  Commission 
pohcy,  subject  matter  hsted  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke.  Secretary,  (202) 
205-2000. 

Issued:  June  23,  1994. 
Donna  R.  Koehnke. 
Secretary. 

|FR  Doc.  94-16123  Filed  6-28-94;  5:04  pm] 
BILLING  CODE  7020-02-P 

NATIONAL  FOUNDATION  ON  THE  ARTS  AND 
THE  HUMANITIES 
INSTITUTE  OF  MUSEUM  SERVICES 
SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Boanl.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  through 
the  Sunshine  Act  (Public  Law  94-409) 
and  regulations  of  the  Institute  of 
Museum  Services,  45  CFR  1180.84.    ■ 


TIME/DATE:  9:00  a.m.  to  3  p.m.— Friday- 
July  22,  1994. 

STATUS:  Open. 

ADDRESS:  Nancy  Hanks  Center  at  the 
Old  Post  Office  Pavilion,  1100 
Pennsylvania  Avenue,  NW.,  Room  527, 
Washington,  DC  20506,  202/606-8536. 

FOR  FURTHER  INFORMATION  CONTACT:  Elsa 
Mezvinsky,  Special  Assistant  to  the 
Director,  Institute  of  Museum  Services, 
1100  Pennsylvania  Avenue,  NW.,  Room 
510,  Washington.  DC  20506— (202)  606- 
8536.  1 

SUPPLEMENTARY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act,  Title  II  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94—462.  The  Board  has  responsibihty  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  imder  the  Museum  Services 
Act. 

The  meeting  of  Friday,  July  22.  1994 
will  be  open  to  the  public. 


If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506 — (202)  606- 
8536— TDD  (202)  606-8636  at  least 
seven  (7)  days  prior  to  the  meeting  date. 

NATIONAL  MUSEUM  SERVICES  BOARD: 
July  22. 1994 — Meeting  Agenda 

I  NMSB  Chairman's  Report  and  Approval  of 
Minutes  from  April  21, 1994  Meeting 

II.  Guest  Address  to  the  Board 

III.  Agency  Director's  Report 

IV.  Agency  Agenda  Reports:  Programs 

V.  Agency  Agenda  Reports:  Appropriations/ 

Reauthorization 

VI.  Agency  Agenda  Reports:  Legislative 

Other/Public  Affairs 

Dated:  June  21,  1994. 
Linda  Bell. 

Director  of  Policy,  Planning  and  Budget, 
National  Foundation  on  the  Arts  and  the 
Humanities.  Institute  of  Museum  Serx'ices. 
|FR  Doc.  94-16122  Filed  6-28-94:  5:03  pm| 
B4LUNG  CODE  7036-01-M 
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Friday 
July  1,  1994 


Part  II 


Federal  Trade 
Commission 


16  CFR  Part  305 

Rule  Concerning  Disclosures  Regarding 
Energy  Consumption  and  Water  Use  of 
Certain  Home  Appliances  and  Other 
Products  Required  Under  the  Energy 
Policy  Act;  Final  Rule 
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FEDERAL  TRADE  bOMMiSSION 
16  CFR  Part  305 

Rule  Concerning  disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
ttie  Energy  Policy  f  nd  Conservation 
Act  ("Appliance  Labeling  Rule") 

AGENCY:  Federal  Tr^de  Commission. 
ACTION:  Final  rule. 


ni 


n  !ss 
and 


SUMMARY:  The 
Commission  (" 
announces  amen 
305,  hereinafter  re 
Appliance  Labeling 
The  Commission  i 
rulemaking  to  add 
Commission  staff 
during  the  course  o 
since  1980.  Some 
the  format  of  the 
labels.  Other 
product-specific 
furnace  manu 
disclosing  additions 
information  on  fact 
industry  directory; 
categories  used  in 
ranges  of  comparabi  I 
products;  require 
different  energy 
some  product  categ< 
specifications  for 
strength;  and  modi 
other  minor  respect 
EFFECTIVE  DATE 


Federal  Trade 
Commission") 
dnientsto  16  CFR  Part 
ffrred  to  as  "the 
Rule"  or  "the  Rule", 
tiated  this 

issues  raised  by 
interested  parties 
rule  enforcement 
atiendments  are  to 
ired  EnergvGuide 
amenf^ments  will  require 

on  furnaces;  give 
factur^rs  the  option  of 
1  energy  usage 
sheets  or  in  an 
modify  the  sub- 
cpnnection  with  the 
ity  for  certain 
disclosure  of 
usa^e  descriptors  for 
ries;  change  the 

adhesion 
the  Rule  in  certain 


la  >el 


FOR  FURTHER 
James  Mills,  Attorney 
Enforcement  Divisi 
Washington,  D.C.  2(j580 


SUPPLEMENTARY  INFG(RMATION: 
L  Introduction 


pon  ;e 


On  March  5. 1993 
published  a  Notice 
Rulemaking  ("the 
proposing  changes 
the  Commission's 
NPR  were  based  on 
submitted  in  res 
Notice  of  Proposed 
published  on  June  1 
NPR '),  proposing 
The  Commission  in 
rulemaking  in  1988 
interested  persons  h 
Commission  to  cons 
to  the  Rule  since  it 
May  19, 1980.3  The 


'  58  FR  12818.  The  Comjnission's  Rule  is  codified 
al  16  CFR  Pari  305. 

»53FR  22106. 

'The  Commission  also  1 
during  the  review  of  Ihe  R 


December  28, 1994. 
INFORMIIVTION  CONTACT: 

202-326-3035, 
FTC, 


the  Commission 
c  f  Proposed 
1«93NPR') 
t>  the  Rule.'  Some  of 
pioposals  in  the  1993 
comments 

to  an  earlier 
Ijulemaking 

1988  ("the  1988 
cl^nges  totheRule.2 
iated  this 
lecause  various 
d  asked  the 
der  modifications 
bpcame  effective  on 
988  NPR  invited 


lad 


received  comments 
le  under  the  Regulatory 


comment  on  a  number  of  suggestions 
interested  persons  had  proposed, 
including  the  effect  of  the  National 
Appliance  Energy  Conservation  Act 
("NAECA  87")  ■•  appliance  efficiency 
standards,  and  a  proposal  to  exempt 
from  coverage  certain  unvented  space 
heaters. 

The  1993  NPR  addressed  certain 
issues  and  proposed  amendments  that 
had  not  been  raised  in  the  1988  NPR, 
such  as  changes  in  the  form  and 
substance  of  the  EnergyGuide  labels, 
proposals  to  update  the  Rule  in  light  of 
changes  in  related  Department  of  Energy 
("DOE")  regulations,  and  changes  in  the 
energy  efficiency  descriptor 
nomenclature.  The  Commission  also 
allowed  comment  on  the  other  proposed 
amendments  that  had  been  subject  to 
prior  comment.  The  Commission 
requested  in  the  1993  NPR  that  any  such 
additional  comments  be  in  the  nature  of 
rebuttal  comments  identifying  analytical 
flaws  or  misunderstandings,  rather  than 
repetitions  of  earlier  comments.  Finally, 
in  accordance  with  a  statutory  directive, 
the  Commission  invited  comment  on 
whether  metric  terms  should  be 
included  in  certain  Rule  provisions. 

Parts  III  and  IV,  below,  discuss  the 
issues  on  which  comments  were  sought, 
the  comments  the  Commission  received, 
and  the  responsive  amendments  the 
Commission  has  adopted.  Part  V 
discusses  new  issues  raised  by  the  most 
recent  round  of  comments;  Part  VI 
addresses  the  comments  on  the  use  of 
metric  terms  in  connection  with  certain 
of  the  Rule's  requirements;  and  Parts  VII 
and  VIII  discuss  the  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act,  respectively. 
The  amended  Rule  sections  appear  in 
"Text  of  Amendments." 

n.  Background 

The  Energy  Policy  and  Conservation 
Act  of  1975  ("EPCA  •),'  as  amended. 


Flexibility  Act  regarding  ways  to  modify  the  Rule. 
The  Commission  announced  the  completion  of  the 
review  of  the  Rule  under  the  Regulatory  Flexibility 
Act  (iU.S.C.  601  ef  seq.)  in  the  Federal  Register 
on  June  13.  1988.  at  53  FR  22022. 

■•The  National  Appliance  Energy  Conservation 
Act  ("NAECA  87').  Pub.  L  100-12. 101  Stat.  103 
(1987). 

'Pub.  L.  94-163.  89  Stat.  871  (1975).  as  amended 
by  the  .National  Energy  Conservation  Policy  Act, 
Pub.  L.  95-619.  92  Stat.  3258.  (1978).  the  National 
Appliance  Energy  Conservation  Act,  Pub.  L  100- 
12.  101  Stat  103  (1987).  the  National  Appliance 
Energy  Conservation  Amendments  of  1988,  Pub.  L. 
100-357.  102  Stat.  671  (1988).  and  the  Energy 
Policy  Act  of  1992.  Pub.  L.  102-486,  106  Stat.  2776 
(1992).  42  U.S.C.  6291  et  seq.  The  Commission  is 
currently  considering  whether  to  include  pool 
healers  as  covered  products  under  the  Rule.  58  FR 
7852  (Feb.  9.  1993).  The  products  in  categories 
(14H18)  were  recently  added  to  the  list  of  covered 
products  in  EPCA  by  the  Energy  Policy  Act  of'l992. 
42  L'.S.CA.  6292(a)(14)-(18)'(West  Supp.  1993). 


requires  the  Commission  to  prescribe 
labeling  rules  for  the  disclosure  of 
estimated  annual  energy  cost  or 
alternative  energy  consumption 
information  for  the  following  products: 
(1)  Refiigerators,  refrigerator- freezers, 
and  freezers;  (2)  room  air  conditioners; 
(3)  central  air  conditioners  and  heat 
pumps;  (4)  water  heaters;  (5)  furnaces; 
(6)  dishwashers;  (7)  clothes  washers;  (8) 
clothes  dryers;  (9)  direct  heating 
equipment;  (10)  kitchen  ranges  and 
ovens;  (11)  pool  heaters;  (12)  television 
sets;  (13)  fluorescent  lamp  ballasts;  (14) 
specified  lamp  products;  (15) 
showerheads,  except  safety  shower 
showerheads;  (16)  faucets;  (17)  water 
closets;  (18)  urinals;  and  (19)  any  other 
type  of  product  that  the  Department  of 
Energy  ("DOE")  classifies  as  a  covered 
product.  42  U.S.C.  6292(a);  6294(a)(1), 
(2)(A-E).  For  products  in  categories  (1) 
through  (12)  and  (19),  the  Commission 
is  not  required  to  prescribe  labeling 
rules  until  DOE  has  prescribed  test 
procedures  to  measure  the  energy  use  of 
a  particular  covered  product.  42  U.S.C. 
6294(b)(3).  Moreover,  the  Commission 
may  exempt  from  the  Rule  products  in 
categories: 

(a)  1,  2,  4,  6  and  8  through  12  if  it 
determines  that  labeling  is  not 
technologically  or  economically 
feasible.  42  U.S.C.  6294(a)(1);  and, 

(b)  3,  5  and  7  if  labeling  is  not 
technologically  or  economically.feasible 
or  not  likely  to  assist  consumers  in 
making  purchasing  decisions,  42  U.S.C. 
6294(a)(2)(A).6 

With  regard  to  products  in  categories 
(1)  through  (12)  and  (19),  EPCA  states 
that  the  Commission  must  require  the 
labels  to  disclose  the  estimated  annual 
operating  cost  of  such  products,  as 
determined  by  DOE  test  procedures, 
unless  EXDE  determines  that  disclosure 
of  estimated  annual  operating  costs  is 
not  technologically  feasible,  or  the 
Commission  determines  that  such 
disclosure  is  not  likely  to  assist 
consumers  in  making  purchasing 
decisions  or  is  not  economically 
feasible.  If  DOE  or  the  Commission 
makes  these  determinations,  then  the 
Commission  must  require  disclosure  of 
a  different  useful  measure  of  energy 
consumption,  as  determined  in 
accordance  with  DOE  test  procedures.- 
42  U.S.C.  6294(c). 

On  November  19, 1979  the 
Commission  issued  a  final  Rule 
covering  seven  appliance  categories 


The  Commission  amended  the  Rule  to  address 
products  in  categories  (15)-(18)  on  October  25.  1993 
(58  FR  54955)  and  products  in  category  (14)  On  May 
13.  1994  (58  FR  25176). 

"There  is  an  additional  exemption  provision  for 
lamps  that  is  not  pertinent  to  this  analysis.  See  42 
U.S.C.A.  6294(a)(2)(C)(ii)  (West  Supp.  1993). 


then  covered  by  DOE  test  pn)t:edures: 
refrigerators  and  refrigerator  freezers, 
freezers,  dishwashers,  water  heaters, 
clothes  washers,  room  air  conditioners, 
and  furnaces.'  The  Rule  subsequently 
was  amended  to  cover  central  air 
conditioners  and  air  conditioning  heat 
pumps,  fluorescent  lamp  ballasts, 
plumbing  products,  and  lamps.^  For 
most  product  categories,  the  Rule 
requires  that  annual  operating  costs  in 
dollars  and  related  information  be 
disclosed  on  labels,  colled   • 
EnergyCuides.  and  in  retail  sales 
catalogs.  For  three  categories  (room  air 
conditioners,  furnaces,  and  central  air 
conditioners  (including  heal  pumps)),  in 
which  usage  cycles  depend  on  disparate 
climate  conditions  across  the  U.S.  and 
an  "average"  energy  cost  would  be 
irrelevant  to  many  consumers  (and 
therefore  not  likely  to  assist  in  making 
purchasing  decisions),  the  required 
disclosure  is  the  energy  efficiency  rating 
("EER").^  For  room  and  central  air 
conditioners,  the  EERs  must  bu 
disclosed  on  labels; -for  fumacfs.  the    - 
EERs  must  be  disclosed  on  fad  sheets.'** 
Corresponding  cost  information  must  he 
disclosed  on  the  label  for  room  air 
conditioners,  on  fact  sheets  for  fiirnact;s, 
and  on  fact  sheets  or  in  an  .industry 
directory  for  centra!  air  conditioners." 


'  16  CFR  Part  30,'"..  The  Sii.lt  mcnt ..(  (V.ms  anil 
Pur()ose  ("SBP")  for  the  Rule  describws  why  the 
.    Commission  exempted  the  other  catCs(ir;p.>i.  44  Y-H 
at  66467-69. 

B  52  FR  46888  (iJec.  10.  19(17)  (d1i  f  onditionct.s 
and  heat  pumps);  54  FR  28031  i]u\y  5.  1989)  (lanip. 
ballasts;  puniuant  to  the  National  Appliance  Energy 
Conservation  Amendments  of  1988.  the  Rule 
requires  these  products  to  boar  a  caplitil  leiifi  "fc" 
to  show  that  they  meet  the  statute's  minimum 
pnergy  efficiency  standards,  rather  than  the 
information  the  Rule  requires  for  other  produn 
tategoriRs);  58  FR  549S5  (Oci.  25,  lS9.ll 
(showerheads.  faucets,  water  closets  and  viriitrtis. 
water  unf^ge,  rather  than  energy  usage,  must  tie 
di.sclased  for  these  products);  58  FR  25176  (May  i:;. 
.  1994)  (general  service  incandescent  lamps 
including  incandescent  refioctor  lamps,  compati 
.  fluorescent  lamps,  and  genppal  service  fluo-escent 
lamps).  "         .  " 

"When  promulgating  the  lest  procetfures,  DOE.  a^ 
required  by  EPCA.  developed  two  mtasiires  of 
energy  consumption  for  .each  appliance  category:  (1 1 
estimated  dollar  cost  of  operation,  arid  12)  the 
energy  factor,  a  measure  of  the  useful  output  of  au 
appliance's  services  divided  by  the  energy  input. 
For  climate  control  equipment,  under  "the  Rule.  Ihi- 
energy  factor  currently  must  be  referred  to  as  the 
"EEK"  (energy  efficiency  rating).  As  di.scusscd  in 
Part  IV.B.3.,  below,  however,  the  Commission  is 
amending  the  Rule  so  that  the  acronyms  used  in  the 
DOE  tests  and  by  the  industry  ("SEER."  AFUE." 
"HSl'F."  etc.)  instead  must  be  used  in  advert  i.^ing 
as  well  as  on  fact  sheets  and  labels. 

'"As  discussed  in  Part  IV.A.2..  below,  howrvxr. 
the  Commission  is  amending  the  Rule  to  require 
laK'ls  for  furnaces  to  disclose  pitidutt-specific 
information  and  a  range  of  energy  usage  for  all 
.lurnaces  using  the  same  fuel  as  the  labeled  niodt  • 

"  As  discus.-«d  in  Part  1V.A.2..  below,  the 
C^ommi.ssion  is  amending  the  Ritle  to,p»^rmil 
maii'ifacturers  of  fumacr.s.  like  man ti fact urt-.'s  oi 
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then  covered  by  DOE  test  procedures; 
refrigerators  and  refrigerator  freezers, 
freezers,  dishwashers,  water  heaters, 
clothes  washers,  room  air  conditioner?, 
and  furnaces.''  The  Rule  subsequently 
was  amended  to  cover  central  air 
conditioners  and  air  conditioning  heat 
pumps,  fluorescent  lamp  ballasts, 
plumbing  products,  and  lamps.^  For 
most  product  categories,  the  Rule 
requires  that  annual  operating  costs  in 
dollars  and  related  information  be 
disclosed  on  labels,  called  • 
EnergyGuides,  and  in  retail  sales 
catalogs.  For  three  c:ategories  (room  air 
conditioners,  furnaces,  and  central  air 
conditioners  (including  heat  pumps)),  in 
which  usage  cycles  depend  on  disparate 
climate  conditions  acro.ss  the  U.S.  and 
an  "average"  energy  cost  would  be 
irrelevant  to  many  consumers  (and 
therefore  not  likely  to  assist  in  making 
purchasing  decisions),  the  required 
disclosure  is  the  energy  efficiency  ratiug 
("EER").^  For  room  and  central  air 
conditioners,  the  EERs  must  bti 
disclosed  on  labels;  for  furnac  es.  the    - 
EEfls  must  be  disclosed  on  fact  sheets. 'f' 
Corresponding  cost  information  must  be 
disclosed  on  the  label  for  room  air 
conditioners,  on  fact  sheets  for  funiact;s, 
and  on  fact  sheets  or  in  an.indiistry 
directory  for  centra!  air  conditioners." 


'  16  CFR  Part  305.  The  Sii.U  mcnt  «(  (!.ims  and 
I'ur^wse  ("SBP")  for  the  Kule  dpscrib«s  why  the 
.    Commission  exempted  the  other  cattg(>r:o.<i.  44  FK 
at664b7-69. 

» .■52  FR  46888  (IJec.  10. 19(!7)  (d1i  f  onditioncr.s 
and  heat  pumps);  54  FR  28031  {)u\y  5.  1989)  (lamp, 
ballasts;  pursuant  to  the  National  Appliance  Energy 
Conservation  Amendments  of  1988.  the  Kule 
requlrfjs  these  products  to  boar  a  c<\plldl  leiit-r  "f 
to  show  that  ttiey  meet  the  statute's  minimum 
energy  efficiency  standards,  rather  than  the 
infonf^rion  the  Rule  requires  for  other  product 
categories);  58  FR  549S5  (Oci.  25.  169.ll 
(showerheads.  faucets,  water  closets  and  urinals, 
water  u.s^e.  rather  than  energy  usage,  must  be  . 
di.sclftied  for  these  products);  58  FR  25176  (May  i;:. 
.  1994)  (general  service  incandescent  lamps 
including  incandescent  reflector  lamps,  compac  i 
.  fluorescent  lamps,  and  gerppal  service  fluorescent 
lamps).  '         .  "" 

"When  promulgating  the  lesi  procedures.  DOt.  a^ 
required  by  EPCA.  developed  two  measures  of 
energy  consumption  for  .each  appliance  category:  ( !  I 
estimated  dollar  cost  of  operation,  arid  ',2]  the 
energy  factor,  a  measure  of  the  useful  output  of  an 
applianr.e"s  services  divided  by  the  energy  input. 
For  climate  control  equipment,  under  the  Rule.  Ihi- 
energy  factor  currently  must  be  referred  to  as  the 
"EEK"  (energy  efficiency  rating).  As  discussed  in 
Par*  IV.B.3..  below,  however,  the  Commission  is 
amending  the  Rule  so  that  the  acronvms  used  in  tKc 
IKJE  tests  and  by  the  industry  ("SEER."  AFIFE." 
"M.SJ'F."  etc.)  instead  must  be  used  in  advert  jsing 
as  well  as  on  fact  sheets  and  labels. 

">As  discussed  in  Part  IV.A.2..  below,  however, 
the  Comm.i&sion  is  amending  the  Rule  to  require 
laK'ls  for  furnaces  to  disclose  product-specific 
information  and  a  range  of  energy  usage  for  all 
.lurnaces  using  the  same  fuel  as  the  labeled  mode! 

"  As  discus,sed  in  Part  1V.A.2..  below,  the 
C^ommi.ssion  is  amending  the  R\\\e  to,pf>rmi( 
man-ifacturers  of  fumace.s.  like  mantifacturers  ot 


In  addition,  certain  point-of-sale 
promotional  materials  must  disclose  tho 
availability  of  energy  cost  or  energy 
efficiency  rating  information. 

III.  Issues  Discussed  in  the  1993  :<¥!< 

The  1993  NPR  solicited  comments  o.i 
two  sets  of  issues.  The  first  .set  ir.cludtrd 
proposals  on  which  the  Commission 
had  sought  comment  in  the  1988  N!'K 
and  about  which  the  Commission  had 
reached  tentative  conclusions.  The  1903 
NPR  summarized  the  comment.-? 
received  in  response  to  the  lOfW  NPR 
and  explained  the  Commissions 
tentative  conclusions.  For  these 
proposals,  listed  below,  the  IP'^i  ^  NPK 
solicited  only  limited  rtbuttai 
connnents: 

(1)  The  effet;t  of  the  impleiiu.'iitation 
of  NAECA  B7  on  the  Rule; 

(2)  Proposed  amendments  So  ihf; 
requirements  for  furnaces; 

(3)  Proposed  amendments  to  the 
requirements  for  central  air 
conditioners; 

(4)  Proposed  amendments  to  ciiange 
the  sub-categories  on  which  ranges  of 
comparability  are  based  for  rnnni  air 
conditioners; 

(5)  Proposed  amendments  to  change 
the  sub-categories  on  whi{:h  r:i;iges  of 
comparability  are  ba.srd  for  certain  othi-r 
products; 

(6)  Proposed  amendments  to  change 
the  energy  usage  dest  riptor  tor  several 
•products  from  dollars  to  an  a!tfrnat«- 
descriptor; 

(7)  Propo.sed  changes  to  the  liilml 
adhesion  strength  requirenuinls; 

(8)  An  industry  sugge.st'c.i  to^tlhel 
only  display  models  in  retail  oisllets: 

(9)  A  proposal  to  extend  tJie 
"directory  option"  to  ma^iufncli-.rtrs  of 
water  heaters;  and, 

(10)  A  proposal  to  labe!  ck  .i.;.i 
unvented  beaters. 

The  1993  N'FR  also  solicited 
comments  on  a  second  group  ol 
proposals,  listed  belcw,  tiiat  hail  not 
been  previously  discussed  in  (lie  V)HH 
NPR: 

(1)  An  industry  proposal  to  exempt 
central  air  conditioners  from  labeling 
requirements; 

(2)  Minor  revisions  to  update  and 
improve  the  Rule; 

(3)  Using,  in  lieu  of  the  term  "EER." 
the  industry  terms  "AFUE,"  "SEER." 
and  "HSPF"  as  the  required  descriptors 
of  the  energy  usage  of  climate  c:ontro! 
products;  and. 

(4)  Changing  the  format  of  the 
required  EnergyGuide  labels. 

The  1993  NPR  also  solicited  conmieiit  . 
on  whether  the  Commission  should 


require  metric  measurements.  Finally,  to 
obtain  information  relating  to  the 
Regulator}'  Flexibility  Act  and 
PaperAvork  Reduction  Act.  the  1993  NPR 
asked  about  the  effect  of  the  propost^d 
amendments  on  small  businesses  and 
the  burden  of  the  Rule's  reporting  and 
rtKiord keeping  provisions. 

In  ai:cordance  with  42  U.S.C.  e>30f)(a). 
tlie  1993  NPR  afforded  interested 
persons  the  opportunity  to  present  their 
views  in  writing  and  orally  at  a  public 
hearing.  The  Presiding  Officer  did  not 
receive  any  requests  for  an  oral 
pres'.^ntation,  so  no  hearing  was  held. 
Daring  the  comment  period,  which 
extended  from  March  5  through  May  2U. 
19'J3,  the  Commission  received  34 
comments.'^  These  comments  wer»; 
frtim  five  appliance  manufacturers, 
three  appliance  industry  trade 
associations,  nineteen  public  utilities, 
two  utilities  trade  associations,  two  state 
energy  offices,  one  federal  agency,  one 
jcity  and  one  consumer  group.  '■' 


ccmriil  air  conditioners,  to  disclose  tin-  aildiiioua! 
information  id  an  industry  direc'or). 


'^I'hp  comrtients  are  found  on  the  !'i;Llii:  Kivi.ii! 
at  the  Fetural  Trade  Commi,>yiion  in  Washington. 
IK:  under  Rulemaking  Record  Number  Rti11004 
(Appliance  Labeling  Rule).  They  are  grouped  undci 
(Category  U  (Comprehensive  Rev.ew — Industry 
Conimcnis)  and  Category  DO  (Comprehensive 
Review— Comr-ients  from  Ot.hcr  Sourresl.  Other 
material  submitted  to  the  Public  Record  in  this 
proceeding  can  he  found  under  Catcjinry  A  IPublic 
Notices  and  Petitions)  and  Category  11  \ 

(Miscell.tnoous  .Staff  Materials  .Vs.nembled  IViOr  to 
the  Ir.itioticin  of  the  Rulemaking  ProcictCngl. 

'  'The  comnieniers  were:  Amana.  Il-l  and  l>-i 
Ireferer.ces  will  be  to  D-l.  which  is  the  latt-r 
version):  Whirlpool  Corporation  ("Whirlpfiol'),  I> 
3;  Maytiip.  IJ— 4;  The  As.sociation  of  !lo:i!« 
Appliance  Manufacturers  ( '■AI!.\M"1.  !>-?.  Die  Aic 
Conditioning  and  Rpfrigeralion  Institute  ("ARl"). 
IM);  New  Harmony  System.s  (Corpora!, on  ("New 
llanmony').  l)-7;  Speed  Queen.  r>-8;  I  .he  Gas 
Appliance  Manufacturers  Association  ("(i/VMA"). 
I>-9;  Public  S'^rvice  Company  of  North  Ciroiina. 
Inc.  CPSCNC").  DIJ-l:  Brooklyn  Union  (Jas 
(••Brooklyn  Cas"),  D»-2;  The  P.-oplrs  Cas  Light  and 
Coke  Company  ('•Peopjes  Gas").  Dfl-  i;  v,,s!s»ippl 
Valley  Gas  Company  ('•Mississiiipi  (.d<.  f.  i>l>-4; 
Pennsylvania  Gas  and  Water  Comprtny  ('PCiW). 
DD-5;  Alla.'Ka  Gas  Light  Company  ("•Ailrtnta  Cas"). 
l)l>-6:  Piedmont  Natural  CJas  Company  {'•Piedmon' 
Gas'^).  IlI)-7;  The  Americjin  Council  for  an  Energy 
Efficient  Economy  ('ACEEE').  DI>-«:  The 
Washington  State  Energy  Office  CWSEO"),  HI>-9. 
Elizabethtown  Gas  Company  (•Elizabethiown 
CJas^').  DD-ID;  Covington  Gas  Company  ("Covinglup 
Gas"),  DD-Il;  The  U.  S.  Environmental  Proteclion  ■ 
Agency  ("USEPA').  DD-12;  Gibson  County  f-dity 
Di.strict  fGibson  County  Utility').  1)0-1  1; 
Mountain  Fuel  Supply  Compdnv  ("Mmjni.ii, 
F'uel").  DD-14;  Texas  Gas  Transmission 
Corporation  ("•Texas  Gas").  DD-15;  City  of  PainiduU 
(••Palmdale^*).  DD-16;  Oklahoma  Natural  Gas 
Company  ("Oklahoma  Gas").  ni)-17;  Memphi.-. 
Light.  Gas  and  Water  Division  ("Memphis  Electni 
and  (ias").  ni>-18;  Louisville  Gas  and  Electric 
C:omnany  CLGStE').  DI>-19i  Lai  irde  Gas  Compdn^ 
(•  Uclede  G»s').  DD-20;  The  Electric  &  Gas 
Industries  Association  ("EGL^^).  00-21;  The 
American  Gas  A.ssociation  ("AGA").  I)0-22:  The 
California  Energy  Conrunission  ("CEC").  r)I>-23; 
LNTEX. a  Uivision  of  ARKLA.  Inc.  CENIEX").  II!)- 
24:  Consolidated  NaturiJ  Gas  Cximpany  (•CNC^'l. 
I)IV-25: 1  'i,\  (llililii-s.  Inc.  ("l!Cr)  JiO-.;*. 
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IV.  Discussion  of  Coniments  and 
Disposition  of  Issues 

A.  J 988  NPR  Issues  ok  Which  Limited 
Comment  Was  Solicit  id 

Im  plementation  of 
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l.Tlie  Effect  of  tlie 
NAECA  87  on  the 

NAECA  87  establi 
efficiency  standards 
appliances  covered  b) 
became  effective  at  st 
between  January  1, 
1993.«"«DOEhas 
implementing  the 
requirements  (herei 
Minimum  Efficiency 
Rule")."  The  1988 
these  standards  woulc 
energy  usage  ranges  o 
products  to  the  point 
would  no  longer  be 
for  this  reason,  the  Ru 
modified.'^  In  the  1 
Commission  tentatively 
the  1988  NPR  record 
eliminating  any  prod 
because  of  the  new 
standards.  >' 

Two  comments 
Commission's  tentativfe 
conclusion.  CEC  agree  i 
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(which  are  defined  to  include  boilers) 
must  bear  a  label  containing  only 
general  energy-saving  tips  and  referrifig 
the  consumer  to  a  fact  sheet  that 
retailers  must  make  available  to 
consumers.  305.3(g);  305.11(a)(5)(ii)  and 
Figure  3;  305.11(b)(l)(ii).2o  The  fact 
sheets  show  the  combinations  of 
components  available  and  the  overall 
efficiency  of  any  set  of  component 
combinations.-*  In  addition,  the  fact 
sheets  provide  costs  grids  for  estimating 
what  the  "system"  would  cost  the 
consumer  to  operate,  depending  on 
geographic  location  and  utiHty  rate 
structures.  305.11(b)(3)(viii). 

b.  The  Directory  option  and  product- 
specific  label  amendments.  The  1988 
NPR  proposed  to  require  that  the 
furnace  labels  disclose  (a)  the  specific 
product's  energy  factor,  identified  as  the 
EER,  (b)  a  "generic"  range  of  EER's  for 
all  furnaces  that  use  the  same  fuel  as  the 
labeled  unit,  and.  (c)  stronger  language 
directing  consumers  to  either  fact  sheets 
or  a  directory  for  detailed  cost 
information. 

The  1993  NPR  analyzed  the 
comments  and  proposed  amending  the 
Rule  to  require  each  furnace  to  bear  a 
label  that  discloses  product-specific 
information  showing  the  unit's  annual 
fuel  utilization  efficiency  ("AFUE")  and 
a  generic  range  based  on  the  sub- 
categories in  DOE's  Minimum  Efficiency 
Standards  Rule.  The  Commission  also 
proposed  permitting  manufacturers  that 
are  members  of  an  industry  trade 
association  with  a  certification  program 
and  a  directory  to  make  the  required 
efficiency  and  cost  disclosures  through 
the  directory  instead  of  preparing  fact 
sheets,  provided  that  the  directory  met 
the  Rule's  criteria.^^ 


^oThe  Commission's  reasons  for  the  current  label 
and  fact  sheet  disclosure  requirements  for  furnaces 
are  discussed  in  the  SBP  at  44  FR  66470-71. 

"  For  example,  whether  the  furnace  would  be 
available  with  a  vent  damper,  standby  pilot, 
automatic  ignition,  etc. 

'-See  the  discussion  in  the  1993  NPR  at  58  FR 
12820-23.  In  addition  to  these  product -specific 
label  and  directory  option  modifications  to  the 
Rule,  the  Commission  proposed  the  following 
specific  requirements  to  accommodate  several 
potential  difficulties  with  product-specific  labels 
that  some  comments  raised  (see  the  discussion  at 
58  FR  12822-23): 

(1)  When  the  working  units  of  boilers  (or 
furnaces)  are  shipped  separately  from  the  outer 
jackets,  the  units  would  have  to  be  labeled  with 
hang-tag  labels  that  also  have  adhesive  backing,  so 
the  installer  could  affix  the  label  to  the  outside  of 
the  jacket  after  the  unit  is  installed: 

(2)  When  boilers  are  shipped  with  more  than  one 
input  nozzle,  they  would  have  to  be  labeled  to  show 
the  AFUE  ofthe  unit  when  it  is  set  up  with  the 
highest  firing  rate;  and, 

(3)  Boilers  that  may  be  set  up  as  either  steam  or 
hot  water  units  would  have  to  be  labeled  with  the 
hot  water  AFL^E. 

The  Commission  did  not  receive  comment  on 
these  1993  NPR  proposals,  and  has  incorporated 


Five  comments  esponded  to  the  1993 
NPR's  request  for  comments  on  the 
above  proposals.  Amana  stated  that 
most  central  furnace  dealers  also  sell 
central  air  conditioning  products,  so 
allowing  furnace  manufacturers  the 
option  of  being  listed  in  an  industry 
directory  in  lieu  of  providing  facts 
sheets  would  standardize  the  labeling 
protocol  for  these  very  similar  product 
classes.23  Amana  stated,  however,  that 
product-specific  furnace  labels  are  of 
minimal  value  to  consumers  for  the 
reasons  previously  given  by  GAMA.24 
GAMA  again  opposed  a  product-specific 
furnace  label  requirement,  but 
supported  the  directory  option.  It  noted 
that  the  proposed  distribution 
requirements  for  directories  are 
reasonable.25 

CEC  stated  that  product-specific 
information  on  individual  products  is 
helpful  both  to  CEC's  own  standards 
program  and  the  State's  utility  incentive 
programs.2^  A  building  code  inspector 
also  commented  that  his  job  is  made 
easier  and  quicker  when  there  are 
product-specific  labels  on  appliances. 
Otherwise,  it  is  time'consuming  for 
inspectors  to  track  down  the 
information  needed  to  approve  a  new  or 
replacement  installation  of 
equipment.27 

Laclede  Gas  suggested  that  if  product- 
specific  labels  are  required,  they  should 
show  detailed  cost  information  as  well 
as  the  AFUE.za 

Based  on  these  comments,  the 
Commission  has  determined  to  adopt  its 
proposed  amendments.  GAMA's  reasons 
for  opposing  furnace  labeling  continue 
to  be  un persuasive  to  the  Commission. 29 
Similarly,  the  Commission  continues  to 
believe  that  requiring  cost  information 
on  furnace  labels  (as  suggested  by 
Laclede  Gas)  is  not  advisable,  for  the 
reasons  discussed  in  the  Rule's 
Statement  of  Basis  and  Purpose.^o 
Therefore,  the  Commission  is  amending 


them  into  the  Rule.  Seespction  305.11(a)(5)(ii)(J)- 
(L)  ofthe  amended  Rule  in  "Text  of  Amendments," 
below. 

"Amana.  D-1.  1. 

'■•Amana,  D-l,  2.  GAMA's  reasons  for  opposing 
product-specific  furnace  labels  are  detailed  in  the 
1993  NPR  at  58  FR  12821.  See  also  GAMA's 
comment  (D-9)  at  page  1. 

"GAMA,  D-9,  1-2. 

"CEC.  DD-23,  4,  CEC  stated  that  it  is  often 
difficult  to  identify  the  precise  model  from  the 
model  numbers  contained  in  reported  information 
alone,  and  that  it  is  very  useful  to  have  the  energy 
usage  on  the  label  atUched  to  the  model  itself. 

"  City  of  Palmdale.  D[>-16, 1. 

*»  Laclede  Gas,  DD-20,  5. 

-■'Seethe  discussion  at  58  FR  12821-22. 

J"  See  44  FR  66466  at  66470-71.  The  differences 
in  regional  climate  and  consumer  use  patterns  make 
it  impractical  to  disclose  estimated  annual 
operating  cost  as  the  primary  energy  usage 
disclosure  for  these  products. 


the  requirements  for  furnaces  as 
proposed  in  the  1993  NPR.  See  sections 
305.11(a)(5)  and  .11(c)  ofthe  amended 
Rule  in  "Text  of  Amendments,"  below. 

c.  New  sub-categories  for  furnaces. 

The  1988  NPR  proposed  that  the 
ranges  of  comparability  for  furnaces  be 
reduced  from  the  70  currently  required 
ranges  to  a  single  "generic"  range  for 
each  fuel  type  (gas,  oil,  and  electric).'' 
The  1993  NPR  proposed  instead  to 
adopt  as  the  Rule's  ranges  of 
comparability  for  furnaces  the  nine  sub- 
categories for  furnaces  listed  in  NAECA 
87  and  used  in  DOE's  Minimum 
Efficiency  Standards  Rule,  which 
include  a  sub-category  for  both  forced- 
air  furnaces  andboilers  of  each  fuel  type 
and  separate  sub-categories  for  small  gas 
furnaces,  mobile  home  furnaces,  and  gas 
steam  boilers.^^ 

Three  comments  addressed  this  issue. 
Amana  commented  that  the  NAECA  87 
categories  would  improve  consumers' 
ability  to  compare  products.^^  GAMA 
and  CEC  also  supported  the  proposal, 
but  recommend«Jd  against  establishing  a 
separate  category  for  "Small 
Furnaces."  3*  GAMA  stated  that  all 
warm-air  furnaces  (other  than  mobile 
home  furnaces)  have  to  meet  the  same 
standard  and  that  the  NAECA  standards, 
as  GAMA  believes  they  will  be 
amended,  will  not  make  a  distinction 
between  "furnaces"  and  "small 


"The  70  currently  required  ranges  consist  of 
fourteen  ranges,  according  to  capacity  rating  (in 
Btu's  of  input  per  hour),  for  each  of  the  three  fuel 
types,  with  furnaces  and  boilers  fueled  by  natural 
gas  and  oil  broken  out  separately.  A  "generic  range" 
wouJd  encompass  all  sizes  within  a  fuel  type  (i.e., 
one  range,  rather  than  fourteen  ranges  based  on 
capacity  groupings,  for  electric  furnaces).  See  53  FR 
22109. 

•■'5«  FR  12823;  12839-46  (Proposed  Appendices 
G1-G9  to  the  Rule).  The  Ca-nmi.-ision's  reasons  for 
proposing  the  NAECA  87  sub-categories  for 
furnaces  were  as  follows: 

Using  the  DOE  sub-categories  would  result  in 
consistency  between  the  ranges  required  by  the 
Rule  and  DOE's  minimum  efficiency  standiards  for 
these  sub-categories  and  thus  help  manufacturers. 
These  sub-categories  also  would  help  consumers  in 
their  shopping  efforts.  For  example,  for  non-gas- 
sleam  boilers,  the  lowest  efficiency  permitted  by  th« 
standards  is  80%  (75%  for  gas-steam  boilers).  The 
low  end  of  a  single  range  for  all  gas-fueled  boilers 
(as  proposed  in  the  11988)  NPR)  would  be  75%. 
Using  that  figure  as  an  end  point  on  the  range 
would  inaccurately  suggest  to  a  shopper  looking  for 
a  gas/hot  water  boiler  that  a  model  with  an 
efficiency  of  75%  would  be  available,  when  the 
least  efficient  model  of  that  sub-category  permitted 
by  the  standards  would  be  80%  efficient.  Under  the 
system  proposed  today,  with  separate  ranges  for 
each  sub-category,  the  ranges  for  boilers  (except  gas- 
steam)  would  show  the  bottom  end  ofthe  efficiency 
range  to  be  at  the  pertinent  minimum  efficiency 
standard  of  80%. 

W.  at  12823. 

'^  Amana.  D-l.  1. 

»*GAMA,  D-9.  2:CEC,.DD-23, 4-5, 
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the  requirements  for  furnaces  as 
proposed  in  the  1993  NPR.  See  sections 
305.11(a)(5)  and  .11(c)  of  the  amended 
Rule  in  "Text  of  Amendments,"  below. 

c.  New  sub-categories  for  furnaces. 

The  1988  NPR  proposed  that  the 
ranges  of  comparability  for  furnaces  be 
reduced  from  the  70  currently  required 
ranges  to  a  single  "generic"  range  for 
each  fuel  type  (gas.  oil,  and  electric).'' 
The  1993  NPR  proposed  instead  to 
adopt  as  the  Rule's  ranges  of 
comparability  for  furnaces  the  nine  sub- 
categories for  furnaces  listed  in  NAECA 
87  and  used  in  DOE's  Minimum 
Efficiency  Standards  Rule,  which 
include  a  sub-category  for  both  forced- 
air  furnaces  andboilers  of  each  fuel  type 
and  separate  sub-categories  for  small  gas 
furnaces,  mobile  home  furnaces,  and  gas 
steam  boilers.^^ 

Three  comments  addressed  this  issue. 
Amana  commented  that  the  NAECA  87 
categories  would  improve  consumers' 
ability  to  compare  products.'^  GAMA 
and  CEC  also  supported  the  proposal, 
but  recommended  against  establishing  a 
separate  category  for  "Small 
Furnaces."  3*  GAMA  stated  that  all 
warm-air  furnaces  (other  than  mobile 
home  furnaces)  have  to  meet  the  same 
standard  and  that  the  NAECA  standards, 
as  GAMA  believes  they  will  be 
amended,  will  not  maJce  a  distinction 
between  "furnaces"  and  "small 


"  The  70  currently  required  ranges  censisi  of 
fourteen  ranges,  according  to  capacity  rating  (in 
Btu's  of  input  per  hour),  for  each  of  the  three  fuel 
types,  with  furnaces  and  boilers  fueled  by  natural 
gas  and  oil  broken  out  separately.  A  "generic  range" 
wouJd  encompass  all  sizes  within  a  fuel  type  (Le., 
one  range,  rather  than  fourteen  ranges  based  on 
capacity  groupings,  for  electric  furnaces).  See  53  FR 
22109. 

••^sa  FR  1282a;  12839-46  (Proposed  Appendices 
G1-G9  to  the  Rule).  The  Conimi.ssion's  reasons  for 
proposing  the  NAECA  87  sub-categories  for 
furnaces  were  as  follows: 

Using  the  DOE  sub-categories  would  result  in 
consistency  between  the  ranges  required  by  the 
Rule  and  DOE's  minimum  efficiency  standiards  for 
these  sub-categories  and  thus  help  manufacturers. 
These  sub-categories  also  would  help  consumers  in 
their  shopping  efforts.  For  example,  for  non-gas- 
sleam  boilers,  the  lowest  efficiency  permitted  by  the 
standards  is  80%  (75%  for  gas-steam  boilers).  The 
low  end  of  a  single  range  for  all  gas-fueled  boilers 
(as  proposed  in  the  1 19881  NPR)  would  be  75%. 
Using  that  figure  as  an  end  point  on  the  range 
would  inaccurately  suggest  to  a  shopper  looking  for 
a  gas/hot  water  boiler  that  a  model  with  an 
efficiency  of  75%  would  be  available,  when  the 
least  efficient  model  of  that  sub-category  permitled 
by  the  standards  would  be  80%  efficient.  Under  the 
system  proposed  today,  with  separate  ranges  for 
each  sub-category,  the  ranges  for  boilers  (except  gas- 
steam)  would  show  the  bottom  end  of  the  efficiency 
range  to  be  at  the  pertinent  minimum  efficiency 
standard  of  80%. 

W.  at  12823. 

^ '  Amana.  D-1. 1. 

"GAMA.  D-9.  2:CEC..DD-23. 4-5. 


furnaces."  '*  CEC  showed,  on  the  basis 
of  energy  usage  figures  relating  to 
furnaces  marketed  in  California  and 
received  by  CEC  in  connection  with  its 
own  minimum  efficiency  standards 
program,  that  the  ranges  of 
comparability  of  Gas  Furnaces  and 
Small  Gas  Furnaces  are  identical  at  the 
low  end  (the  minimum  efficiency 
standard)  and  virtually  the  same  at  the 
high  end.  CEC  also  suggested  minor 
nomenclature  revisions  for  purposes  of 
clarification.'* 

Based  on  these  comments,  the 
Commission  is  amending  Appendix  G  to 
the  Rule  (pertaining  to  furnaces)  in 
general  accordance  with  the  1993  NPR 
proposal.  The  Commission  is  persuaded 
by  the  GAMA  and  CEC  comments, 
however,  that  adoption  of  the  proposed 
sub-category  "Appendix  G2  to  Part 
305 — Small  Furnaces — Gas  (Under 
45,000  Btu's/hr.  Input)"  would  not 
provide  consumers  with  significantly 
different  efficiency  information  from 
what  the  Furnaces — Gas  sub-category 
(Appendix  Gl)  will  provide.  See  the 
amendments  to  Appendix  G  in  "Text  of 
Amendments,"  below. 

3.  Central  Air  Conditioner  and  Heat 
Pump  Amendments  to  Require  Range 
Information  on  Fact  Sheets  or  in 
Directories  (as  Well  as  on  Labels) 

Currently,  for  central  air  conditioners 
and  heat  pumps,  the  Rule  requires  that 
range  information  appear  only  on  the 
label."  In  the  1988  NPR,  the 
Commission  sought  comment  on  a 
proposal  to  amend  the  Rule  to  require 
that  the  EER  and  range  information 
appear  in  fact  sheets  or  directories  as 
well  as  on  the  labels.  This  proposal  was 
expected  to  assist  consumers  who  might 
not  see  the  labeled  units  because  they 
are  shopping  for  these  products  through 
directories  or  fact  sheets.^ 

In  the  1993  NPR.  noting  that  no 
LX)mment  was  received  on  this  issue  in 
response  to  the  1988  NPR.  the 
Commission  tentatively  concluded  that 
adoption  of  this  requirement  would  be 
in  the  public  interest.  The  Commission 
also  noted  that  ARI's  current  practice 
was  (as  it  still  is)  to  include  the  ranges 


''GAMA.  D-^,  2.  The  DOE  minimum  efficiency 
standards  for  both  of  these  sub-categories  are  the 
same  (78%  AFUE).  See  lOCFR  43a32(e)  (1992). 

*For  example,  renaming  the  categories  other 
than  "Mobile  Home  Furnaces"  to  indicate  that  they 
do  not  include  mobile  home  furnaces,  and  changing 
"Boilers-Gas  (except  gas/steam)"  to  "Boilers-Gas 
(except  steam)"  for  consistency.  CEC,  DD-23,  5.  The 
Commission  believes  that  following  this  snggestion 
could  result  in  confusion  because  of  the  resultant 
difference  in  nomenclature  between  DOE's  furnace 
sut>-categones  and  the  Commission's.  Therefore,  the 
Commission  is  not  adopting  (;EC's  suggestion. 

-"305.li{a)(5)(iii)(D)and(E). 

"53  FR  22109.  note  17. 


in  its  Directory.^  Amanrsupported  this 
proposal  without  giving  any  specific 
reasons.'*' 

The  Commission  has  determined  to 
amend  the  Rule  as  proposed  to  require 
that  the  EER  and  range  information 
appear  on  fact  sheets  or  in  directories  as 
well  as  on  labels,  for  the  reasons 
expressed  in  the  1988  NPR.  This 
amendment  parallels  the  requirements 
being  announced  today  for  furnaces.  See 
sections  305.11(b)(3)(vi)  and  .ll(c)(3)(vi) 
of  the  amended  Rule  in  "Text  of 
Amendments, '  below. 

4.  Proposed  Amendments  to  Modify 
Room  Air  Conditioner  Range  Sub- 
categories 

Currently.  Appendix  E  to  the  Rule 
contains  37  ranges  for  room  air 
conditioners.  The  energy  efficiency 
range  information  the  Commission 
published  prior  to  1988  indicated  that  • 
the  range  of  efficiencies  of  room  air 
conditioners  was  virtually  the  same  for 
each  of  the  capacity  groupings. 
Accordingly,  reducing  the  number  of 
ranges  from  37  to  one  was  expected  to 
decrease  the  industry's  labeling  burden 
without  affecting  the  information 
provided  to  consumei?,  and  the  1988 
NPR  proposed  amending  this  provision 
to  establish  a  single  generic  range.-*' 

The  comments  in  response  to  the 
1988  NPR  on  this  proposal,  however, 
persuaded  the  Commission  that, 
because  products  in  the  different  sub- 
categories have  different  features  and 
applications  and  were  required  to  meet 
(as  of  January  1,  1990)  different 
minimum  efficiency  standards, 
consumer  confusion  could  resuh  if  there 
were  only  a  single  product  category 
range.  Further,  because  NAECA  87  and 
the  DOE's  Minimum  Efficiency 
Standards  Rule  set  five  different 
minimum  EER's  among  the  ten  different 
capacity  groupings,  different  capacity 
grouping  also  seemed  justified. -"^ 
Therefore,  the  1993  NPR  proposed 
amending  the  Rule  to  include  the  sub- 
categories and  capacity  groupings  for 
room  air  conditioners  appearing  in 
DOE's  Minimum  Efficiency  Standards 
Rule  (which  were  derived  from  NAECA 
87). 

Four  comments  addressed  this  issue. 
Whirlpool  unequivocally  supported 
adoption  of  the  proposed  NAECA  87/ 
DOE  sub-categories.*^  AHAM  stated 
that,  although  there  was  no  consensus 
among  its  membership  as  to  how  to 


"5ee5«FR  12823-24. 
"Amana.  a-1.2. 
"See 53  FR  22109. 

«  See  42  U.S.C.  629S(c)  and  54  FR  6062,  at  6077 
(Feb.  7.  1989).  ■ 

■"Whirlpool.  D-3.  4. 
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group  the  product) ;.  all  agree  the 
existing  37  sub-cai  pgories  are  too 
many.**  Amana  agreed  with  reducing 
and  reorganizing  t  le  subcategories,  but 
suggested  its  own  ;roupings.  which  are 
somewhat  more  d<  tailed  than  those 
proposed  in  the  IS  93  NfPR.*''  CEC  stated 
that  it  is  not  neces  ary  for  the 
Commission  to  us<  divisions  for  ranges 
of  comparability  tf  at  DOE  uses  for 
setting  standards*  •  CEC.  therefore, 
suggested  instead  Uvo  sub-categories. 
"Non-heat-pumps'  (broken  down  into 
three  capacity  groi  pings)  and  "Heat 
Pumps"  (in  one  al   inclusive  capacity 
grouping.)*^ 

CEC's  more  inch  sive  sub-categories 
may  frustrate  cons  imers  looking  for  the 
m^st  efficient  proc  utt  with  particular 
features  because  tli  ey  group  together 
room  air  condition  jrs  with  many 
different  features. ''  *  On  the  other  hand, 
Amana  did  not  exf  lain  sufficiently  why 
its  numerous  sub-c  ategories  are 
preferable.  The  Coi  nmission  finds  that 


the  sub-categories 
NPR  are  sufficient! 


»roposed  in  the  1993 
y  detailed  to  help 


consumers  select  t  le  most  efficient 
product  with  the  fe  atures  they  want 
Accordingly,  Appe  ndix  E  of  the 


amended  Rule  in 


Text  of 


.\rnendments."  bel  »w.  refiet.ts  the 
groupings  propose!   in  the  1993  NPR. 

5.  Other  Products-  Proposals  to  Change 
Sub-categories 


a.  Rfffhgemtors. 
and  Freezers.  Un 
there  is  one  range 
refrigerators,  one 
freezers,  and  one 
respon.se  to  the 
comments  recom 
Commission  adopt 
that  parallel  the  su 
established  by 


d(r 


fcr 

fcr 

19«8 

m  ? 


IK  t 


"AHAM.  I>-5.  3-4 

•^Anwna.  U-1.  2.  At 
fhat  the  proposal  does 
products."  however 
sllgge^ted  groupings  woi 
pn>pu!>tHl  in  (he  NPR. 

••CEC.  DD-23.  6. 

*'  Id  di  8.  The  comme 
ot  ciim.pdrability  charts 
retommended  stib-ca 
sdinple  fdnge  charts  usi 
.-oom  air  conditioners 
been  submitted  to  CEC  i 
minimum  efficiency  stai 
provided  figures showinj 
type  in  e?ch  g^oupi^g  'h 
State  of  Cal  i  fomia. 

••Kor  example.  louvi 
cannot  be  used  for  throu 
consumers  looking  for  a 
etficiency  in  forma!  ion 
i'lfierfluods. 

»•  .SiH?  Appendices  A- 


aiegi  ri 


so  J 


fo 


efrigerator-freezers 
the  current  Rule, 
category  for 
refrigerator- 
freezers."*  Ill 
NPR.  four 
nded  that  the 
new  range  categories 
i-categories 
NAgCA  87  and 


h.iien!.  Heyond  stating 
accurdiely  group  similar 
Amkna  did  not  explain  why  it» 
Id  b«!  pffprable  to  those 


t  conldinHd  santple  nnsen 
\^sed  on  Ci^C's 

ies.  C£C:  deriied  the 
energy  u.vige  data  on 
inXalifornia  that  had 
connection  with  CEC'.<. 
r  lards  program.  CEC  also 
the  number  of  each  model 
t  was  marketed  in  the 


en  d 


room  air  conditioners 
h-the-wall  installation,  so 
uilt-in  product  would  find 
the  louyen^d  products 

A-2arKlB 


prescribed  in  DOE's  Minimum 
Efficiency  Standards  Rule.*" 

In  tha  1993  NPR,  the  Commission 
proposed  adopting  the  NAECA  87 
refrigerator,  refrigerator-freezer  and 
freezer  sub-categories.  The  Commission 
stated  that  the  NAECA  87  sub-categories 
would  enable  a  consumer  who  has 
decided  on  a  produrt  with  certain 
features  and  a  specific  door 
configuration  to  see  a  cost  range  on  the 
label  that  includes  only  models  with  the 
same  features  as  the  labeled  unit.  The 
1993  NPR  also  proposed  adding  a  sub- 
category for  "All-Refrigerators  with 
Automatic  Defrost"  (meaning  a  single- 
door  refrigerator,  with  automatic 
defrost,  that  has  a  small  compartment 
for  ice  trays  but  no  compartment  for 
frozen  food  storage),  noting  that  a 
separate  range  would  be  useful  to  those 
consumers  who  are  looking  only  for 
such  a  product."  In  addition,  the 
Commission  proposed  changing  the 
span  of  the  capacity  groupings  within 
the  sub-categories  from  two  cubic  feet  to 
four  cubic  feet.'^  This  would  result  in 
fewer  (and  larger)  groupings  within  each 
of  the  11  sub-categories,  with  more 
models  within  each  group  for 
consumers  to  compare. 

Four  comments  addressed  these 
proposals.  Amana.  Whirlpool  and 
AHAM  supported  adoption  of  the 
NAECA  87  sub-categories.^^  Amana  also 
supported  changing  from  two-  to  four- 
cubic-foot  increments,^*  but  Whirlpool 
and  AHAM  opposed  this  change. 
Whirlpool  contended  that  such 
increments  would  depict  larger  units  in 
a  given  categorj'  as  being  less  efficient, 
which  would  be  inaccurate,  since  "a 
higher  kWh/year  does  not  mean  the  unit 
is  less  efficient."-^  AHAM  said  four- 


'^  .See  the  discussion  in  the  1993  NPR  at  58  FK 
12e2+-25.  NAECA  87  divides  refrigerators  and 
refrigerator-f.-eeiers  into  .seven  sub-categories,  ba^ed 
on  the  configuration  of  the  doors  to  the  two 
compartments  and  whether  the  defrost  systems  are 
manual  or  automatic.  li  divides  freezers  into  three 
sub-categories:  tWo  for  upright  (depending  on  tyjw 
of  defrost  sy.stent!  and  one  for  chest  and  all  other 
types  of  freezers.  DOE  has  adopted  these  sub- 
categories in  its  Minimum  Efficiency  Standards 
Rule.  See  10  CFR  430.32(a|. 

"The  DOE  test  procedure  for  refrigerators  and 
refrigerator-freezers  defines  "all-refrigerator"  as  "an 
electric  refrigerator  which  docs  not  include  a 
compartment  for  the  freezing  and  long  time  storage 
of  food  at  temperatures  below  32  degrees  V  (0.0 
degrees  C).  It  may  include  a  compartment  of  0.50 
Cubic  capacity  (14.2  liters)  or  less  for  the  freezing 
and  storage  of  ice."  10  CFK  Part  4i0.  Subpart  B. 
Appendix  A-1.  1.4  (1992). 

'•  For  example,  instead  of  grouping  products  in 
increments  of  two  cubic  feel,  .such  as:  5.5  to  7.4,  7.5 
to  9.4.  etc..  the  amended  appendices  would  group 
them  in  four-cubicfool  increments,  such  as:  5.5  to 
9  4.  9.5  to  13.4.  p(c. 

5' Amana.  U-1.  1;  Whirl;io<.l,  D-.l.  4.  AHAM.  D- 
5.4-5. 

"Amana.  IWi.  i. 

"Whirlpool.  D- 1.4 


cubic-foot  increments  would  make  It 
harder  for  consumers  to  compare  the 
energy  efficiency  of  similarly  sized 
products.''*' 

CEC  disagreed  with  the  1993  NPR:.s 
proposed  sub-categories,  critiquing 
some  assumptions  and  definitions  upoti 
which  they  were  based.''"'  In  addition. 
CEC  opposed  the  Cominis;iion's 
proposal  to  adopt  a  sub-category  for 
"All-refrigerators  with  Automatic 
Defrost,"  noting  that  the  term  "All- 
refrigerator"  is  not  used  in  DOE's 
Minimum  Efficiency  Standards  Rulo. 
and  is  defined  only  in  the  DOE  test 
procedure  for  refrigerators,  refrigerator- 
freezers  and  freezers.''** 

CEC  proposed  sub-categories  vory 
similar  to  those  currently  provided  in 
the  Rule.  The  CEC  proposal  is  based  on 
an  analysis  of  different  possible  sub- 
category combinations  using  the  actual 
number  of  these  products  in  the  State  of 
California.'"'  The  recommended  sub- 
categories were:  Refrigerators: 
Refrigerator-freezers;  and  Freezers  (with 
a  further  breakout  into  Upright  and 
Chest).  Capacity  groupings  were  in  four- 
cubic-foot  increments,  as  proposed  in 
the  1993  NPR.  However.  CECs  proposal 
still  differs  from  the  current 
requirements  in  its  breakout  of  Freezers 
into  Upright  and  Chest. 

The  Commission  is  not  persuaded  by 
CEC's  comments  that  the  NAECA  87 
sub-categories  are  inappropriate.  The 
NAECA  87  sub-categories  are  based  on 
features  and  door  configurations:  they 
will  benefit  consumers  because  these 
features  are  of  major  significance  to 
them  when  shopping.'^'  Therefore,  the 
amended  Rule  adopts  the  NAECA  87 
sub-categories  for  refrigerators, 
refrigerator-freezers  and  freezers.  See 
Appendices  A1-A8  and  B1-B3  in  "Text 
of  Amendments."  below. 

After  analyzing  the  distribution  of 
models  among  the  capacity  groupings, 
however,  the  Commission  has 
determined  to  retain  the  two-cubic  foot 
increments  currently  required  in  the 
ranges  of  comparability  for  these 
products.  There  are  enough  models 
available  in  the  more  popular  size 
groupings  so  that  two-cubic-foot 
increments  will  provide  consumers  with 
meaningful  selections  among  these 


"•AH.AM.  D-5.  4-5. 

"CEC.  DI>-23.  9-19. 

**/(/.  at  11.  A  footnote  in  the  table  setting  out  thi- 
minimum  efficiency  standards  for  rj-frignrators. 
refrigerator-freezers  and  freezers  in  DOE's 
Minimum  Efficiency  Standards  Rule  refers  to  "ai! 
refrigerators  with  automatic  defrost."  without  a 
hyphen  between  "all"  and  "refrigerators."  CEC 
contends  that  this  simply  means  '"all  refrigerator-.." 
which  could  just  as  easily  be  written 
"refrigerators." 

"W  al  12-19. 

*"  SVf  the  disriission  in  the  Ni'K  .il  5H  FK  1282.^. 
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products  within  the  new  sub-categories. 
Moreover,  the  Commission  agrees  with 
AHAM  that  consumers  could  find  it 
more  difficult  to  use  the  ranges  of 
comparability  to  compare  similar 
models  if  the  capacity  groupings  were 
broken  into  four-cubic-foot  increments. 
The  number  of  different  models  in  some 
of  the  four-foot  groupings  would  be  so 
large  as  to  inhibit  the  consumer 
selection  process.  For  example,  consider 
a  consumer  looking  for  a  19-cubic-foot 
refrigerator-freezer  with  axiomatic 
defrost  and  top-mounted  freezer  and 
without  through -the-door  ice  service.  If 
the  appropriate  subcategory  were 
divided  into  two-cubic-foot  increments 
(18.5  cu.  ft.  to  20.4  cu.  ft.),  the  consumer 
would  be  comparing  the  labeled  model 
with  180  other  models.  The  use  of  four- 
cubic-foot  increments  would  result  in 
the  addition  of  another  215  models, 
most  of  which  would  be  sufficiently 
larger  than  the  desired  19-cubic-foot 
model  (they  would  be  from  20.5  to  22.4 
cu.  ft.)  that  the  information  would  be 
superfluous  and  likely  confusing. 
Accordingly,  the  Commission  finds  that 
two-cubic-foot  increments  would  be 
more  likely  to  assist  consumer  selection 
efforts  than  four-cubic-foot  increments. 

In  response  to  CEC's  comments  on  the 
proposed  "All-Refrigerator  with 
Automatic  Defrost"  sub-category,  the 
Commission  has  changed  the 
designation  of  Appendix  Al  from  the 
previously  proposed  "All-Refrigerators 
with  Automatic  Defrost"  to 
"Refrigerators  with  Automatic  Defrost," 
and  is  including  a  definition  of  "all- 
refrigerator"  within  the  definition  of 
"electric  reftigerafor."*'  See  Appendix 
Al  and  section  305.3(a)(1)  of  the 
amended  Rule  in  "Text  of 
Amendments,"  below. 

b.  Clothes  washers  and  dishwashers. 
The  1988  NPR  solicited  comment  on 
whether  the  Commission  should  adopt 
different  sub-categories  for  other 
products.  Therurrent  Rule  prescribes 
for  dishwashers  and  clothes  washers 
two  sub-categories  each  ("Standard" 
and  "Compact")."  in  response  to  the 
1988  NPR,  one  comment  suggested 
revising  the  current  two  sub-categories 
for  dishwashers  based  on  the  infernal 


"'  CEC  also  staled  that  refrigerator-freezers  with 
internal  freezers  are  not  mentioned  in  DOE's  or  the 
Commissions  regulations  but  should  be  covered  by 
the  Rule.  DD-24  at  12.  In  fact,  these  products  are 
already  covered  by  the  definition  of  refrigerator- 
freezer  in  section  305.3(a)(2)  of  the  Rule.  Finally. 
CEC  expressed  dissatisfaction  with  the  fact  that 
refrigerators  combined  with  other  appliances 
(usually  stoves)  are  not  covered  by  the  Rule.  Such 
coverage  is  not  possible,  however,  becausethere  is 
at  this  lime  no  DOE  test  to  measure  their  energy 
use. 

"■  See  Appendix  C  (Dishwashers)  and  Appendix 
F  (Clothes  washers). 


star 
hov 

Har 
Que 

the 
clot 

A7 

Han 
Que 
thei 
subc 
load 
incli 
load 


Federal  Register  /  Vol.  59.  No.  126  /  Friday.  July  1.  1994  /  Rules  and  Regulations 


products  within  the  new  sub-categories. 
Moreover,  the  Commission  agrees  with 
AHAM  that  consumers  could  find  it 
more  difficuh  to  use  the  ranges  of 
comparability  to  compare  similar 
models  if  the  capacity  groupings  were 
broken  into  four-cubic-foot  increments. 
The  number  of  different  models  in  some 
of  the  four-foot  groupings  would  be  so 
large  as  to  inhibit  the  consumer 
selection  process.  For  example,  consider 
a  consumer  looking  for  a  19-cubic-foot 
refrigerator-freezer  with  axiomatic 
defrost  and  top-mounted  freezer  and 
without  through -the-door  ice  service.  If 
the  appropriate  subcategory  were 
divided  into  two-cubic-foot  increments 
(18.5  cu.  ft.  to  20.4  cu.  ft.),  the  consumer 
would  be  comparing  the  labeled  model 
with  180  other  models.  The  use  of  four- 
cubic-foot  increments  would  result  in 
the  addition  of  another  215  models, 
most  of  which  would  be  sufficiently 
larger  than  the  desired  19-cubic-foot 
model  (they  would  be  from  20.5  to  22.4 
cu.  ft.)  that  the  information  would  be 
superfluous  and  likely  confusing. 
Accordingly,  the  Commission  finds  that 
two-cubic-foot  increments  would  be 
more  likely  to  assist  consumer  selection 
efforts  than  four-cubic-foot  increments. 

In  response  to  CEC's  comments  on  the 
proposed  "All-Refrigerator  with 
Automatic  Defrost"  sub-category,  the 
Commission  has  changed  the 
designation  of  Appendix  Al  from  the 
previously  proposed  "All-Refrigerators 
with  Automatic  Defrost"  to 
"Refrigerators  with  Automatic  Defrost," 
and  is  including  a  definition  of  "all- 
refrigerator"  within  the  definition  of 
"electric  refrigerator."*'  See  Appendix 
Al  and  section  305.3(a)(1)  of  the 
amended  Rule  in  "Text  of 
Amendments,"  below. 

b.  Clothes  washers  and  dishwashers. 
The  1988  NPR  solicited  comment  on 
whether  the  Commission  should  adopt 
different  sub-categories  for  other 
products.  Therurrent  Rule  prescribes 
for  dishwashers  and  clothes  washers 
two  sub-categories  each  ("Standard" 
and  "Compact")."  !„  response  to  the 
1988  NPR,  one  comment  suggested 
revising  the  current  two  sub-categories 
for  dishwashers  based  on  the  infernal 
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"'  CEC  also  staled  that  refrigerator-freezers  with 
internal  freezers  are  no«  mentioned  in  DOE"s  or  the 
Commissions  regulations  but  should  be  covered  by 
the  Rule.  DD-24  at  12.  In  feet,  these  products  are 
already  covered  by  the  definition  of  refrigerator- 
freezer  in  section  305.3(a)(2)  of  the  Rule.  Finally, 
CEC  expressed  dissatisfaction  with  the  fact  that 
refrigerators  combined  with  other  appliances 
(usually  stoves)  are  not  covered  by  the  Rule.  Such 
coverage  is  not  possible,  however.  b€«ause'there  is 
at  this  lime  no  DOE  test  to  measure  their  energy 
use. 

M  See  Appendix  C  (Dishwashers)  and  Appendix 
F  (Clothes  washers). 


water-heating  feature  for  some 
dishwashers  and  the  two  sub-categories 
for  clothes  washers  based  on  tub 
capacity,  door  configuration,  and  other 
features."  In  the  1993  NPR.  the 
Commission  proposed  to  retain  the 
existing  sub-categories  for  dishwashers 
and  clothes  washers,  noting  that 
NAECA  87  did  not  create  new  sub- 
categories for  these  two  products.*^  At 
that  time,  the  standards  for  the  products 
in  DOE 's  Minimum  Efficiency 
Standards  Rule  involved  only  the 
mandatory  inclusion  of  an  energy- 
saving  feature  consisting  of  an  option  to 
dry  without  heat  for  dishwashers  and  an 
unhealed  wash  option  for  clothes 
washers."  The  Commission  noted, 
however,  that  if  future  revisions  to  the 
DOE  standards  appeared  to  warrant  a 
change  in  the  categories  for  these 
products,  the  Commission  would 
consider  the  issue  at  that  time. 

Five  comments  addressed  this  issue. 
All  five  supported  retaining  the  current 
sub-categories  for  dishwashers.**  Four 
comments,  however,  suggested  changing 
the  sub-categories  for  clothes  washers 
by  adding  two  further  subdivisions — 
horizontal  axis  and  vertical  axis."  In 
support,  AHAM  stated  that  the 
technologies  of  the  two  proposed 
subdivisions  are  different  and  that 
consumers  interested  in  the  horizontal 
axis  market  niche  should  be  able  to 
compare  products  within  that 
subdivision.*"* 

Horizontal  axis  clothes  washers 
(which  are  generally  front-loading)  are 
significantly  more  energy-efficient  than 
vertical  axis  washers  (generally  top- 
loading).  Because  the  typical  door 
configurations  for  these  products  are 
different,  consumers  may  shop  for  only 
one  configuration,  and  information 
respecting  the  energy  usage  of  products 
having  the  other  configuration  may  not 
be  useful.  For  example,  consumers 
wanting  to  stack  a  clothes  dryer  on  top 
of  their  washer  to  conserve  space  would 
only  be  interested  in  a  fix)nt  loading 
washer. 


"'SeeSSFR  12825  (March  5. 1993). 

"See  54  FR  6062.  6077  (Feb.  7.  1989).  Both 
standards  were  prescribed  earlier  in  NAECA  87, 
however,  and  became  effective  on  January  1,  1988. 

••Whirlpool.  D-3.  4:  AHAM.  D-5.  5;  New 
Harmony.  D-D-7.  1-3  and  Attachment;  Speed 
Queen.  D-8.  2;  CEC.  DD-23,  20  (CEC  also  supported 
the  proposal  not  to  change  the  sub-categories  for 
clothes  washers). 

•'Whirlpool.  D-3.  4:  AHAM.  D-5,  5;  New 
Harmony.  D-D-7. 1-3  and  Attachment:  Speed 
Queen.  D-8.  2.  New  Harmony  suggested  modifjing 
the  definition  for  "energy  factor"  to  include  the 
subdivisions,  and  Speed  Queen  suggested  that  front 
loaders  (usually  horizontal  axis)  should  not  be 
included  in  the  same  sub-categories  with  top 
loaders  (usually  vertical  axis.) 

•"AHAM.  D-5.  5. 


The  Commission  finds,  therefore;,  that 
separate  ranges  of  comparability  for 
these  products  would  benefit 
consumers.  Accordingly,  the 
Commission  is  retaining  the  current 
sub-categories  for  dishwashers  but 
amending  the  sub-categories  for  clothes 
washers  to  reflect  a  further  subdivision 
into  top-loading  and  front-loading       'y^ 
models.  See  Appendix  F— Clothes  " 
Washers,  in  "Text  of  Amendments," 
below. 

6.  Energy  Cost  Descriptor— Proposals  to 
Change  From  Estimated  Annual 
Operating  Cost  to  an  Alternative 
Descriptor  for  Some  Products 

For  five  appliance  categories 
(refrigerators  and  refrigerator-freezers, 
freezers,  dishwashers,  clothes  washers 
and  water  heaters),  the  Rule  requires 
that  labels  reflect  the  estimated  annual 
dollar  cost  of  operation  for  the  product 
and  the  applicable  range  of  comparable 
products.  This  cost  information  is 
calculated  by  using  the  National 
Average  Representative  Unit  Costs 
("NARUCs")  for  energy  that  DOE 
develops  and  publishes  annually  in  the 
Federal  Register. ea  The  Commission 
publishes  revised  ranges  of 
comparability  annually  in  the  Federal 
Register  if  the  upper  or  lower  limits 
change  by  15%  or  more  from  the 
previously  published  ranges.  If  the 
ranges  do  not  change,  the  Commission 
publishes  a  notice  that  the  prior  range 
is  still  applicable  for  the  next  year. 

The  1988  NPR  solicited  comment  on 
using  alternate  energy  descriptors  that 
would  remain  constant,  rather  than 
dollar  descriptors.  It  proposed  that  the 
labels  disclose  energy  usage  in  kilowatt- 
hours  for  electrically  fueled  products, 
therms  for  natural  gas  products,  and 
gallons  for  oil-fueled  water  heaters.  In 
the  alternative,  the  1988  NPR  proposed 
using  an  energy  factor  similar  to  the  EER 
for  furnaces,  room  air  conditioners,  and 
central  air  conditioners.""  The 
comments  submitted  in  respon.se  to  the 
1988  proposal  generally  favored  the 
elimination  of  dollar  energy  usage 
descriptors  in  favor  of  an  energy 
consumption  descriptor  on  labels  for 
refrigerators,  refrigerator-freezers  and 
freezers,  clothes  washers,  and 
dishwashers.  In  contrast,  the  comments 
generally  favored  either  retention  of 
dollar  cost  or  use  of  an  energy  factor  on 
labels  for  wafer  heaters.'' 

In  the  1993  NPR,  the  Commission 
noted  that  most  appliance  models 


'•"See  42  U.S.C  6293(b)(4).  These  energy  cost 
figures  are  incorporated  into  §  ?05.9  of  the 
Commission's  Rule. 

'»See53FR  22109-10. 

"SeeSBFR  12826-28. 


change  about  every 
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three  years,  whereas 


the  DOE  energy  cos  s  change  annually 
because  of  hiel  cost  changes.  If  energy 
cost  changes  affect  me  upper  or  lower 
limits  of  the  ranges  jf  comparability  by 
15%  or  more,  new  1  ibels  are  required. 
As  a  result,  a  floor  r  lodel  on  display  for 
a  lengthy  time  may  ;how  an  operating 
cost  that  is  different  from  the  cost 
shown  on  an  identical,  newer  unit 
delivered  to  a  consii  mer's  home  because 
the  Commission  hai  required  new 
labels,  not  because  (  f  any  change  in  the 
product's  efficiency  For  the  same 
reason,  two  identica   floor  models, 
manufactured  in  dif  erent  years,  may 
display  different  op<  rating  costs.  Also, 
models  with  differei  it  features  can  have 
labels  based  on  difft  rent  DOE  cost 
figures,  making  it  ur  likely  that  average 
consumers  can  accu  "ately  compare  their 
energy  usage.  As  a  r  suit,  many 
consumers  who  are  amiliar  with  energy 


cost  information  ma 


accuracy  of  cost  infc  rmation  on  labels.'^ 
Pursuant  to  EPCA  labels  may  disclose 
an  altemaie  energy  i  se  figure, 
determined  in  accor  lance  with  DOE 
tests,  if  the  Commiss  ion  determines  that 
estimated  annual  op  ;rating  cost  is  not 
likely  to  assist  consi  mers  in  making 
purchasing  decision  ;  or  is  not 
economically  feasib  i7^  For  the  reasons 
set  forth  in  the  1993  MPR.  the 
Commission  conc!u(  es  that  use  of  a 
dollar  figure  as  the  p  rimary  descriptor  of 
energy  usage  is  not  1  kely  to  assist 
consumers  in  makin  ;  purchasing 
decisions  regarding  i  efrigerators, 
refrigerator-freezers,  reezers,  clothes 
washers,  dishwashei  5.  and  water 
heaters.  Providing  si  ch  label 
information  may  adversely  affect  the 
value  of  the  labeling  program.^*  Below, 
the  Commission  disc  jsses  the  specific 
alternative  disclosun  is  to  be  made  for 
fach  product  categor  /. 

a.  Refrigerators,  re  rigcratorfreezers 
and  freezers.  In  the  1 393  NPR,  the 
Commission  proposed  using  kilowatt- 
hours  per  year  (  "kWI  /year")  as  the 
primary-  energy  usag«  descriptor  instead 
of  a  dollar  cost  on  lal  els  for 
refrigerators,  refrigeri  tor-freezers  and 
freezers.'^  The  Comr  ission  stated  that, 
although  a  kVVh/year  energy  usage 
descriptor  is  more  te(  hnical,  its  use 
would  minimize  labc   changes.  The 
Commission  said  tha  those  consumers 
who  want  to  use  a  dc  lar  cost  figure  can 
use  the  cost  grid  on  t  le  label  that  was 
proposed  to  supplem  jnt  the  kWh/year 
energy  usage  descrip  or. 


^See  58  FR  12827  a!  nol  ■  85 
'M2L!.S.C.6294(c)(l)(A|in. 
"Sfr  58  FK  12827. 


question  the 


The  eight  comments  that  addressed 
the  proposal  strongly  supported  it.'^'* 
Several  noted  that  this  type  of 
disclosure  is  advantageous  because  it  is 
the  same  disclosure  that  Canada 
'  requires  on  its  EnerGuide  labels  for 
appliances. ^7  Two  suggested  that  labels 
include  definitions  of  kVVh/year.^s 
Therefore,  the  Commission  has 
determined  to  require  the  disclosure  of 
kWh/year  as  the  energy  usage  descriptor 
for  refrigerators,  refrigerator-freezers  and 
freezers.  The  Commission  also  is 
requiring  that  a  definition  for  kWh/year 
be  used  on  the  labels. 

Because  the  kWh/year  figures  can 
easily  be  multiplied  by  an  appropriate 
cost  per  year  for  electricity  to  provide  an 
estimated  annual  operating  cost  for  the 
labeled  product  and  the  ranges  of 
comparability,  the  Commission  has 
determined  to  no  longer  require  that  the 
labels  for  refrigerators,  refrigerator- 
freezers  and  freezers  contain  a  cost  grid. 
~  However,  the  primary  kVVh/year 
disclosure  will  be  supplemented  by  a 
single  disclosure  of  estimated  annual 
ope.'-ating  cost  in  the  form  of  a  statement 
at  the  bottom  of  the  label.  This 
statement  will  show  the  operating  cost 
for  the  labeled  product  derived  using 
the  DOE  annual  average  cost  for 
electricity.  The  statement  will  identify- 
the  specific  costs  per  unit  for  electricity 
and  the  year  DOE  published  it.'^" 
Because  the  cost  figure  in  the  statement 
will  be  supplemental  information, 
rather  than  the  primary  basis  for 
product  comparisons,  the  cost  figure 
only  need  be  revised  whenever  a  general 
revision  of  labels  is  occasioned  by  a 
change  of  more  than  15%  in  the  kWh/ 
year  ranges  of  comparability.ao  This 
approach  will  enable  consumers  to 
compare  generally  the  energy  usage  of 
products  expressed  as  an  operating  cost. 
This  figure  supplements  the  main 
energy  usage  descriptor  by  giving 
consumers  some  sense  at  a  glance  of 
how  energy  usage  differences  are 
translated  into  dollars  and  cents.  This 
should  be  helpful  for  those  consumers 
who  do  not  kfiow  their  local  utility 


"•Amana.  IJ-1.  2-3;  Whirlpool.  I>-3.  2;  Maytag. 
U-4,  1-2:  AHAM.  D-5.  6-10;  ACEEE.  DD-8.  i; 
WSEO.  DD-9.  2;  ECIA.  DIV21.  1-2:  CEC.  DD-23. 
20. 

"Amana.  U-l.  3:  Mavt.ig.  D-4.  3-4:  AHAM.  D- 
5.  8-9. 

'"ACEEE.  DD-B.  1:  "A  kilowatt-hour  is  a  measure 
of  electricity  use;"  ACEEE  also  suggested  making 
clear  that  the  lower  the  kVVh/yp.ir.  the  better  the 
efficiency  of  the  product:  WSEO.  D[>-9.  2:  "Eaetgy 
efficient  freezers  use  fewer  Kilowatt-hours  per  year 
and  cost  less  to  run.  A  Kilowatt-hour  is  a  mca.sure 
of  electricity." 

'"See  discussion  of  the  operating  cosi  statement 
in  connection  with  the  elimination  of  cost  grids  in 
Part  IV.B.4.b..  below. 

"'The  operating  cost  statement  will  not  include 
a  range  of  operating  costs. 


rates,  iiee  §305.1  l(a)(5)(i)(E)  and  the 
Sample  Label  for  refrigerator-freezers  in 
the  Amended  Rule  in  "Text  of 
Amendments,"  below. 

b.  Clothes  washers  and  dishwashers. 
The  Rule  currently  requires  labels  for 
clothes  washers  and  dishwashers  to 
contain  two  energy  descriptors — one  to 
show  the  cost  of  operation  for  each 
water-heating  method  (electricity  or 
gas).8>  The  1988  NPR  proposed 
replacin^the  two  dollar  operating  cost 
disclosmjes  with  disclosures  of  kVVh/ 
year  and  therms  per  year.s^  Specifically, 
the  Commission  prtiposed  that  one 
disclosure  would  show  kWh  per  cycle 
(to  run  the  machine  and  heat  the  water) 
when  an  electric  water  heater  is  used. 
The  other  would  show  kWh  per  cycle 
(to  run  the  machine)  and  therms  of  gas 
per  cycle  (to  heat  the  water)  when  the 
product  is  used  with  a  gas  water  heater. 
This  approach  would  require  tv.  o  sets  of 
ranges,  as  well — one  under  eat  h 
disclosure. 

In  the  1993  NPR,  the  Commission 
reiterated  that  use  of  a  dollar  cost 
disclosure  for  these  products  is  unlikely 
to  assist  consumers  in  making  purchase 
decisions,  and  that  simplified  labels  that 
used  alternative  energy  usage 
descriptors  would  be  better.  The- 
Commission  further  stated  that 
disclosing  the  energy  used  per  cycle,  as 
proposed  in  the  1988  NPR.  would 
require  two  disclosures  that  would 
clutter  the  label  and  possibly  confuse 
consumers.8^ 

In  the  1993  NPR.  the  Commission 
therefore  proposed  using  an  energy 
factor  as  the  alternative  descriptor 
because  it  would  result  in  a  label  with 
only  one  energy  usage  descriptor  and 
range  disclosure,  as  on  labels  for  all 
other  products.  As  discussed  in  note 
nine,  above,  an  energy  factor  is  a 
numerical  measure  of  the  useful  output 
of  an  appliance's  services  divided  by  the 
energy  input.  The  DOB  test  procedures 
assume,  for  purposes  of  calculating  the 
energy  factor,  that  the  water  used  by  the 
appliances  is  electrically  heated. 
Accordingly,  the  procedures  yield  a 
single  energy  factor  for  a  dishwasher  or 
clothes  washer  disclosure,  instead  of 
two.  The  Commission  also  proposed 
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•"  See  Sample  Isabels  for  clothes  washers  and 
dishwashers  in  Appendi.t  K  of  the  Rule.  Although 
the  motors  that  power  clothes  washers  and 
dishwashers  run  on  electricity,  the  .source  of  the 
energy  used  to  heat  the  water  they  use  could  be 
either  natural  gas  or  electricity.  When  these 
products  use  water  heated  with  natural  gas.  heating 
the  water  accounts  for  fifty  percent  of  the  energy 
consumed  during  testing.  When  they  use 
electrically  heated  water,  eighty  percent  of  the 
energy  used  by  the  product  is  consumed  in  banting 
the  water. 

'■••'See  53  FR  22110  at  note  22. 

»'Spf  58  FR  12827. 


retaining  the  two  cost  grids  tha}  are  on 
the  labels:  one  shitwing  various  annual 
costs  of  operation  with  electrically 
heated  water  (calculated  using  various 
costs  for  electricity),  and  one  for  gas- 
heated  water  (using  various  costs  for 
gas).  The  Commission  suggested  that 
this  labeling  approach  would  permit 
easier  comparisons  among  similar 
models  and  that  the  two  cost  grids    " 
would  enable  consumers  to  calculate 
annual  operating  costs  and  compare 
models  on  the  basis  of  how  their  water 
is  heated. 

Eighteen  comments  addressed  this 
proposal. »«  Four  supported  the 
proposal.83  ACEEE  preferred  energy 
factor  to  EER,86  and  WSEO  supported 
use  of  an  energy  factor  because  "it  is 
consistent  with  past  practice,  industry 
terminology  and  the  DOE  test 
procedures." 87  CEC  noted  that  "there  is 
no  easily  understood  way  of  describing 
the  efficiency  of  a  dishwasher,  clothes 
washer,  or  water  heater.  Thus,  the  best 
we  can  hope  for  is  to  have  an  energy 
fjctor  which  the  consumer  recognizes  as 
a  measure  of  efficiency  and  that  the 
consumer  recognizes  that  a  high 
lenergy]  factor  means  high 
efficiency.  "88 

Fourteen  comments  opposed  the 
proposal. 88  These  comments  contended 
that  an  energy  factor  is  too  complicated 
and  confusing  and  will  mean  nothing  to 
consumers.90  Five  suggested  changing 


■"Comments  from  the  appliance  industry,  the 
state  agencies,  and  the  consumer  group  were 
specifically  related  either  to  both  dishwashers  and 
clothes  washers,  or  clothes  washers  only  INew 
Harmony.  D-7. 1-3.  and  Speed  Queen.  b-«,  l). 
Comments  from  gas  utilities  generally  encompassed 
dishwashers,  clothes  washers,  and  water  heaters, 
with  a  clear  emphasis  on  water  heaters.  Some 
utilities  rejected  use  of  an  energy  factor  without 
mentioning  any  specific  product  category  (see, 
Brooklyn  Gas.  DD-2, 1;  Mississippi  Gas.  DD-4  l- 
2.  4:  PG*W,  DD-5. 1:  Memphis  Electric  and  Gas, 
UD-18.  1-2). 

"ACEEE.  DD-a,  1:  WSEO.  DD-9, 1-2;  CEC.  DD- 
23.  20:  New  Harmony  did  not  specifically  endorse 
the  use  of  an  energy  factor,  but  did  suggest  a 
specific  definition  for  the  term,  thus  implying 
acceptance  of  it.  D-7. 1-3. 

■'■  ACEEE,  DD-8,  1.  The  comment  was  in  response 
to  a  question  in  the  1993  NPR  (.>;ee  Question  1  a 
at  58  FR  12830). 

"'WSEO.  DI>-9.  2. 

•"CEC,  DD-23.  23. 

""Whirlpool.  D-3,  2;  Mavlag.  EM.  1-2:  AlUM. 
D-5.  6-7,  9-10:  Speed  Queen,  D-8.  1;  PSCNC.  DI>- 
1.  2:  Brooklyn  Gas,  DD-2, 1:  Peoples  Gas.  DD-3,  1: 
Mississippi  Gas,  DD-4,  1-2.  4:  PG»W.  DD-5.  1; 
Memphis  Electric  and  Gas,  DD-ie,  1-2:  LG&E  EID- 
19,  3-4:  EGIA,  DD-21,  2:  AGA.  DD-22,  2-4^ 
ENTEX.  DD-24,  2-3. 

""See.  for  example.  Whirlpool.  I>-3.  3  (energy 
factors  have  meaning  to  engineers,  but  nol  to 
consumers):  Maytag.  D-4,  1-2  (energy  factors  would 
be  very  dlfficuh  and  even  overwhelming  to 
consumers  and  retail  salespeople).  Mississippi  Gas 
suggested  that  the  use  of  an  energy  factor  could 
discriminate  against  minority  and  low  income 
households  and  attached  the  results  of  a  consumer 
SL:r\'ey  in  support  of  its  contention.  DD-4.  1-2. 
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retaining  the  two  cost  grids  tha}  are  on 
the  labels:  one  sh<»Vving  various  annual 
costs  of  operation  with  electrically 
heated  water  (calculated  using  various 
costs  for  electricity),  and  one  for  gas- 
heated  water  (using  various  costs  for 
gas).  The  Commission  suggested  that 
this  labeling  approach  would  permit 
easier  comparisons  among  similar 
models  and  that  the  two  cost  grids 
would  enable  consumers  to  calculate 
annual  operating  costs  and  compare 
models  on  the  basis  of  how  their  water 
is  heated. 

Eighteen  comments  addressed  this 
proposal.**  Four  supported  the 
proposal.es  ACEEE  preferred  energy 
factor  to  EER,86  and  WSEO  supported 
use  of  an  energy  factor  becau.se  "it  is 
consistent  with  past  practice,  industry 
terminology  and  the  DOE  test 
procedures." 87  CEC  noted  that  "there  is 
no  easily  understood  way  of  describing 
the  efficiency  of  a  dishwasher,  clothes 
washer,  or  water  heater.  Thus,  the  best 
we  can  hope  for  is  to  have  an  energy 
fjctor  which  the  consumer  recognizes  as 
a  measure  of  efficiency  and  that  the 
consumer  recognizes  that  a  high 
lenergy]  factor  means  high 
efficiency.  "88 

Fourteen  comments  opposed  the 
proposal. 8s  These  comments  contended 
that  an  energy  factor  is  too  complicated 
and  confusing  and  will  mean  nothing  to 
consumers.90  Five  suggested  changing 

■"Comments  from  the  appliance  induMry,  the 
slate  agencies,  and  the  consumer  graup  were 
specifically  related  either  to  both  dishwashers  and 
clothes  washers,  or  clothes  washers  only  (New 
Harmony.  D-7, 1-3,  and  Speed  Queen,  b-8,  1). 
Comments  from  gas  utilities  generally  encompassed 
dishwashers,  clothes  washers,  and  water  heaters, 
with  a  clear  emphasis  on  water  healers.  Some 
utilities  rejected  use  of  an  energy  factor  without 
mentioning  any  specific  product  category  (see, 
Brooklyn  Gas,  DD-2. 1;  Mississippi  Gas,  DD-*  l- 
2,  4:  PG*W,  DD-5. 1:  Memphis  Electric  and  Gas. 
DD-18,  1-2). 

"ACEEE,  DD-a,  1:  WSEO.  DD-9, 1-2;  CEC,  DD- 
23,  20;  New  Harmony  did  not  specifically  endorse 
the  use  of  an  energy  factor,  but  did  suggest  a 
specific  definition  for  the  term,  thus  implying 
acceptance  of  it.  D-7. 1-3. 

■"■ACEEE.  DD-8,  1.  The  comment  was  in  response 
10  a  question  in  the  1993  NPR  (-:ee  Question  1  a 
at  58  FR  12830). 
"'WSEO.  DD-9,  2. 
•"CEC,  DD-23,  23. 

""Whirlpool.  D-3.  2;  Maytag,  D-4.  1-2:  AIU.M. 
D-5,  6-7,  9-10;  Speed  Queen,  D-8.  1;  PSCNC,  DD- 
1.  2;  Brooklyn  Gas,  DD-2,  1;  Peoples  Gas.  DD-3,  1; 
Mississippi  Gas,  DD-4,  1-2,  4;  PGAW.  DD-5.  1; 
Memphis  Electric  and  Gas,  DD-ie,  1-2;  LG&E  DI>- 
19.  3-4:  EGIA,  DD-21,  2;  AGA,  DD-22,  2-4: 
ENTEX.  DD-24,  2-3. 

•"See.  for  example.  Whirlpool.  D-3,  3  (energy 
{actors  have  meaning  to  engineers,  but  not  to 
consumers);  Maytag,  D-4,  1-2  (energy  factors  would 
be  very  difficult  and  even  oven*helming  to 
consumers  and  retail  salespeople).  Mississippi  Gas 
suggested  that  the  use  of  an  energy  factor  could 
discriminate  against  minority  and  low  income 
households  and  attached  the  results  of  a  consumer 
survey  in  support  of  its  contention.  DD-4,  1-2. 


to  an  energy  consumption  disclosure, 
such  as  kilowatts  per  cycle  or  per  year." 
Nine  recommended  retaining  the 
estimated  annual  operating  cost.^^ 

Two  of  the  comments  favoring 
estimated  annual  operating  cost 
included  consumer  survey  resuhs  in 
support  of  their  position.  ENTEX 
attached  consumer  sun  ey  results 
indicating  that  80%  of  200  consumers 
surveyed  preferred  the  current  label 
when  asked  to  compare  the  1993  NPR 
Sample  4  dishwasher  label  with  the 
current  (estimated  annual  operating 
cost)  dishwasher  label.sa  Mississippi 
Gas's  results  of  a  similar  consumer 
survey  indicated  that  48.5%  of  200  mall 
intercept  consumers  a*  preferred  an 
estimated  annual  operating  cost 
disclosure,  as  did  nine  out  often 
consumers  interviewed  on  videotape. "^ 

Some  of  the  comments  supporting  a 
cost  disclosure  contended  that  an 
energy  factor  disclosure  actually  would 
mislead  consumers.^*  Several  referred 
to  the  1979  Statement  of  Basis  and 
Purpose,  in  which  the  Commission 
concluded  that,  for  appliances  other 
than  climate  control  equipment,  any 
alternative  to  the  estimated  annual 
operating  cost  disclosure  predicated  on 
the  EXDE  tests  (including  the  most  often 
cited  alternative — the  energy  factor) 
would  not  be  likely  to  assist  consumers 
in  making  purchasing  decisions."^ 

The  five  comments  favoring  an  energy 
consumption  disclosure  recommended 
the  use  of  kilowatt-hours — four 
suggesting  kilowatt-hour  use  per  cvcle 
(k VVh/cycle)  98  and  one  suggesting  kWh/ 
cycle  or  kilowatt-hour  use  per  year 
(kVVh/year).99  Whirlpool.  Maytag,  and 
AHAM  commented  that  consumers  are 
familiar  with  kilowatt-hours  because 
they  see  them  every  month  on  their 
electric  bills.^oo  Whirlpool  contended 
that,  with  a  disclosure  of  kWh/cycle. 
dual  disclosures  and  cost  grids  would 
not  be  necessary,  since  consumers 
would  have  all  they  need  to  make  a 
comparative  purchasing  decision. 


••'  Whirlpool.  D-3.  2:  Maytag,  tM,  1-2;  AHAM. 
D-5.  &-7.  9-10;  Speed  Queen.  D-8.  1;  EGIA.  ni>- 
21.2. 

•'•^  PSCNC,  DD-1.  2;  Brooklyn  Gas.  DD-2,  1: 
Ppoples  Gas,  DD-3. 1:  Mississippi  Gas.  DD-4,  1-2 
4:  PG&W.  DD-5.  1;  Memphis  Electric  and  Gas.  DD- 
18.  1-2;  LG&E.  DD-19.  3-4:  AGA.  DD-22.  2-4 
E.NITEX.  DD-24,  2-3. 

"'013-24,  4,  Attachment.  16. 

•"DD-J.  3.  Attachment,  17-18. 

•"  DD-4.  Attachment,  30. 

'"•This  argument  pertains  only  to  weler  heaters, 
however,  as  discussed  in  Part  IV.  A.  6.  c  below. 

"The  reference  Is  to  44  FR  66478  (Nov.  19. 
1979).  See  Brooklyn  Gas,  DD-2,  1:  LG&E.  DD-19 
2:  AGA.  DD-22.  2-3. 

'•Whirlpool,  D-3,  2;  Maytag,  D-i.  1-2;  AHAM, 
D-5,  6-7,  9-10:  EGL^,  DD-21,  2. 

'"Speed  Queen,  D-8,  1. 

""Whirlpool.  D-3,  3:  Maytag,  D-4.  2:  AHAM,  10. 


Whirlpool  suggested  that  those  few 
'     consumers  who  would  want  to  know 
the  estimated  annual  operating  cost  of 
their  appliance  with  a  gas  water  heater 
could  probably  obtain  the  information 
from  the  manufacturer.'"!  AHAM 
recommended  disclosing  kWh/cycle  as 
the  main  disclosure  and  disclosing 
additionally  the  percentage  reduction  in 
operating  cost  if  a  gas  water  heater  is 
used. '02  AHAM  and  Speed  Queen 
pointed  out  that  a  kilowatt-hour 
disclosure  would  be  consistent  with  the 
requirements  of  the  Canadian  Energuide 
labels  for  these  products,  with  Speed 
Queen  specifically  mentioning  kWh/ 
year,  rather  than  kWh/cycle.'"' 

In  the  1993  NPR,  the  Commission 
explained  its  reasons  for  proposing  not 
to  require  the  disclosure  of  estimated 
annual  operating  cost  as  the  primary 
energy  usage  disclosure  on  labels.  Those 
reasons  are  summarized  in  Part  IV. A. 6., 
immediately  above. '<•«  The  comments 
favoring  the  continued  use  of  estimated 
annual  operating  cost  on  labels  for  these 
products  have  not  provided  any  new 
information  that  would  support  a 
change  in  the  Commission's  tentative 
conclusion  about  this  issue.  The 
Commission  rejects,  therefore,  the 
suggestions  that  operating  cost  be 
retained  as  the  primary  descriptor  on 
dishwasher  and  clothes  washer  labels, 
and  reiterates  its  conclusion  that 
estimated  annual  operating  cost  as  the 
primary  energy  usage  disclosure  is.not 
likely  to  assist  consumers  in  making 
purchasing  decisions  with  respect  to 
these  products. 

The  comments  supporting  the 
Commission's  proposed  use  of  energy 
factor  did  not  elaborate  on  why  they 
believed  this  descriptor  would  be 
appropriate.  "•''  In  contrast,  the 
comments  opposing  the  use  of  energy 
factor  were  unanimous  in  the  specific 
criticism  that  the  term  would  mean 
nothing  to  consumers  and  would 
confuse  them."*  For  example.  Ma>1ag 
staled  that  it  was  difficult  to  explain 
energy  factor  sufficiently  to  Maytag 
employees,  even  when  the  person 


'•"  Whirlpool.  D-3.  3. 

'"'-AH.^M.  D-5.  6-7.  9-10. 

""AHAM,  t>-5,  8-9:  Speed  Queen,  D-8.  l. 

"^SfcSafR  12826-27. 

•^  ACEEE  supported  its  use  without  cktioration. 
ACEEE.DD-e,  1.  WSEO  favored  energy  factor  , 
bt»ca'jse  its  use  would  be  consistent  with  the  DOE 
lest  and  with  "Industry  terminology  and  past 
practice."  (presumably  a  reference  to  its  u.se  in  the 
GAMA  Directory  for  water  healers,  because  the 
current  labels  for  clothes  washers  and  dishwashers 
require  the  disclosure  of  estimated  annual  operating 
cost,  not  an  energy  factor.)  WSEO.  D[>-9,  2.  CEC 
acknowledged  that  communication  of  energy  usage 
for  these  two  product  categories  is  difficult  to 
accomplish,  and  that  an  energy  factor  is  the  best 
one  could  hope  for.  CEC.  DD-23.  23. 
•"^.See  note  89.  above. 
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comments 
i  are  familiar 
am  their  utility 
'{use  will  be  more 
factor."*  The 


explaining  the  term  th  oroughly 
understood  the  concept.  Maytag  also 
contended  that  consumers  seeing  energy 
factors  would  be  confused  by  the 
association  of  higher  dumbers  with 
higher  efficiency.  For  pperating  cost 
descriptors  for  clothe^  washers  and 
dishwashers,  "smallei  is  better."  '"''  The 
Commission  is  therefdre  persuaded  by 
the  comments  that  tha  energy  factor 
proposed  in  the  1993  NPR  is  not  the 
most  appropriate  alternative  to 
operating  cost  as  an  energy  usage 
descriptor  for  these  tw  o  product 
categories. 

The  Commission  co  deludes  that  an 
energy  consumption  descriptor  in  terms 
of  kilowatt-hours  of  electricity 
consumed  per  year  (ktVhyyear)  would 
be  the  best  alternative  disclosure  of 
energy  usage  for  clothes  washers  and 
dishwashers.  As  seven 
pointed  out,  consumer 
with  kilowatt-hours 
bills,  so  kilowatt-hoL 
familiar  than  an  ener 
required  disclosure  w^ll  be  in  terms  of 
electricity  consumed  losing  an  electrj^ 
water  heater  alone,  without  showing 
energy  consumption  for  use  of  the 
product  with  both  an  ilectric  and  gas 
water  heater.  By  compering  the  kVVh/ 
year  of  one  product  to|another. 
consumers  will  be  abli  >  to  see  how  the 
products  use  energy  n  lative  to  one 
another.  "**  This  fulfill  >  the  EnergyGuide 
program's  purpose  of  ]  )roviding 
consumers  with  compjrative  energy 
usage  information  for  naking 
purchasing  decisions. 

The  Commission  ag  ees  with 
Whirlpool  that  use  of  a  kilowatt-hour 
usage  descriptor  elimiiiates  the  need  for 
a  cost  grid  because  the  se  consumers 
who  so  wish  may  mul  iply  the  kWh 
figure  by  a  cost  per  kV  'h  for  electricity 
and  convert  the  descri  3tor  into  a  cost- 
per-year  figure. ' '"  Hov  rever,  as  with 
labels  for  refrigerators,  refrigerator-        • 
freezers  and  &«ezers.  \  rater  heaters,  and 
room  air  conditioners,  the  primary 
kVVh/year  disclosure  vrill  be 
supplemented  by  an  e;  itimated  annual 
operating  cost  disclosure  in  the  form  of 
a  statement  at  the  bottom  of  the  label. 
For  clothes  washers  ard  dishwashers, 
this  statement  will  shew  two  operating 
costs  for  the  labeled  pi  oduct — one 
calculated  on  the  basij  of  its  use  with 
an  electric  water  heate  r.  and  one  with  a 


""Maytag.  D-^.  1. 

«*  Whirlpool.  I>-3,  3;  May 

""The  range  ofcomparabi 
before,  provide  information 
product  compares  in  energy 
similarly  sized  products. 

""Whirlpool.  D-3,  3.  See 
elimination  of  cost  grids  on 
I\'.B.4.b..  below. 


ag.  D-^.  2:  A(1AM.  10. 
ily  scale  will,  as 

to  how  the  labeled 
uage  to  all  other 

I  he  discussion  of 
i  11  labels  in  Part 


gas  water  heater — both  derived  using 
the  IX)E  annual  average  cost  for 
electricity  and  gas.  (As  in  the  case  of  the 
current  labels,  the  cost  for  operation 
with  an  oil-fired  water  heater  is  not 
included  because  these  products 
account  for  less  than  one  percent  of  all 
residential  water  heater  sales.)  The 
statement  will  identify  the  specific  costs 
per  unit  for  the  two  fuels  and  the  year 
DOE  published  them. ' ' '  This 
supplemental  disclosure  will  enable 
consumers  to  obtain  a  sense  of  the 
magnitude  of  the  monetary  difference  in 
operating  costs  between  different 
models,  without  requiring  that  they 
make  their  ovm  mathematical 
calculation. 

The  Commission  is  amending  the 
Rule  to  require  a  disclosure  of  kWh/year 
on  labels  for  these  products,  rather  than 
adopting  a  kWh/cycle  descriptor,  as 
several  comments  suggested. "^  A  kVVh/ 
year  disclosure,  because  it  provides  a 
larger  spread  of  figures  than  would  a 
kWh/cycle,  discloses  differences  in 
energy  usage  that  will  be  easier  for 
consumers  to  perceive.  Obviously, 
much  more  electricity  is  consumed 
during  a  year  than  during  one  cycle  of 
operation.  Thus,  kWh/year  will  show 
larger  figures  and  greater  intervals 
between  the  figures  for  different  models 
and,  therefore,  will  illustrate  more 
clearly  the  magnitude  of  the  efficiency 
difference.  Moreover,  a  kWh/year 
disclosure  will  be  consistent  with  the 
amended  disclosure  requirements  for 
the  other  non-climate-control  products 
and  with  the  Canadian  EnerGuide 
program's  required  disclosures  for  these 
two  products  (as  well  as  the  other 
products  covered  by  the  Canadian 
program.)  Accordingly,  the  final 
amended  Rule  requires  that  labels  for 
dishwashers  and  clothes  washers 
disclose  the  products'  energy  usage  in 
terms  of  kilowatt-hours  used  per  year. 
See  section  305.11(a)(5)(i)(E)  through  (J). 
Appendices  C  and  F,  and  Sample  Labels 
for  dishwashers  and  clothes  washers  in 
"Text  of  Amendments,"  below. 

c  Water  heaters.  As  discussed  in  the 
1993  NPR,  the  comments  responding  to 
the  proposal  to  change  from  a  cost 
disclosure  to  energy  factor  or  kWh, 
therms  (of  gas),  or  gallons  (of  oil)  per 
year  for  water  heaters  were  divided 
between  keeping  the  estimated  annual 
operating  cost  and  switching  to  the 
energy  factor.'"  Citing  its  reasoning  in 
the  1988  NPR,  the  Commission 
tentatively  concluded  in  the  1993  NPR 


I ' '  See  discussion  of  the  operating  cost  statement 
in  connection  with  the  elimination  of  cost  grids  in 
Part  IV3.4.b..  below. 

'  'J  See  Whirlpool,  I>-3.  2:  Maytag.  X)-i.  1-2: 
AHAM.  D-5.  6-7.  9-10:  EGIA.  DD-21.  2. 

'"Seediscussion  at  MFR  12827-28.  i 


that,  as  a  primary  disclosure  of  energy 
cost,  a  dollar  disclosure  is  not  likely  to 
assist  consumers  in  making  purchasing 
decisions."*  Because  the  energy  factor 
is  already  in  use  within  the  industry 
and  is  easily  converted  to  estimated 
annual  operating  cost,  the  Commission 
proposed  to  require  it  for  water  heaters, 
even  though  it  could  make  accurate 
cross-fuel  comparisons  difficult."' 

Of  the  23  comments  on  this 
proposal,'  '<•  only  three  favored  replacing 
estimated  annual  operating  cost  with  an 
energy  factor  for  water  heaters. ' ''' 
ACEEE  and  WSEO  favored  the  use  of 
energy  factor  with  Uttle  elaboration."** 
As  with  dishwashers  and  clothes 
washers,  CEC  supported  the  energy 
factor  as  the  best  way  to  communicate 
the  efficiency  of  water  heaters. ' "  CEC 
noted  that  federal  standards  and 
enforcement  actions  and  incentive 
payments  from  utilities  are  all  based  on 
efficiency  values,  rather  than  dollar 
values,  which  can  cause  confusion  by 
changing  annually  for  the  same  basic 
design.'^ 

Almost  all  20  comments  opposing  the 
replacement  of  estimated  annual 
operating  cost  with  the  energy  factor 
disclosure  stated  that  energy  factors 
would  be  much  more  confusing  to 
consumers,  who  understand  and  are 
used  to  dollar  cost  disclosures.  Many 
argued  that  an  energy  factor  disclosure 
could  mislead  consumers  because  the 
range  of  energy  factors  is  from 
approximate^  .55  to  .65  for  gas  water 
heaters  and  from  .86  to  .95  for  electric 
water  heaters.  They  suggested  that  this 
could  lead  consumers  to  conclude 
erroneously  that  electric  water  heaters 
would  be  less  costly  to  run.'-'  Some 


"«See  53  FR  2210»-10.  See  also  42  U.S.C 
6294(c)(l)(AWii). 

' "  The  Commission  noted  that  consumers  who 
wished  to,  could  use  the  cost  grids  at  the  lx>ttom 
of  the  labels  to  make  cross-fuel  comparisons. 

"»PSCNC,  DD-1,  2;  Brooklyn  Gas.  DD-2.  1: 
Peoples  Gas.  DO-3, 1:  Mississippi  Gas.  DD-4. 1-2. 
4:  PG&VV.  DI>-5. 1:  Atlanta  Gas.  DD-a  1:  Piedmont 
Gas.  DI>-7, 1-2:  ACEEE.  DD-«.  1:  WSEO.  DI>-9.  1- 
2:  Elizsbethtown  Gas.  DO-10. 1-2:  Covington  Gas, 
DD-ll,  1:  Gibson  County  Utility.  D-13. 1:  Mountain 
Fuel.  DD-I4. 1-2:  Texas  Gas,  DD-15.  3-4; 
Oklahoma  Gas,  DD-1 7, 1-2:  Memphis  Electric  and 
Gas,  DD-18. 1-2:  LG&E.  DD-19,  3-4:  Uclede  Gas, 
DD-20.  1-5:  AGA.  DD-22.  2-4:  CEC  DD-23.  20,  23; 
ENTEX.  DD-24.  2-3:  Consolidated  Natural  Gas. 
DD-25.  1-4:  UGL  DD-26,  1-2. 

'"ACEEE.  DD-8,  l,WSEO,DD-9. 1-2.  and  CEC 
DD-23.  20. 

'  '•  ACEEE.  DD-fl.  1.  WSEO.  DD-9.  2.  , 

"•CEC  DD-23,  23. 

'»W,at20. 

"'  See,  e.g..  Peoples  Gas.  DD-3. 1:  Piedmont  Gas. 
DD-7. 1-2:  Elizabethtown  Gas.  DD-10, 1-2: 
Mountain  Fuel,  DD-14, 1-2:  Texas  Gas.  DD-15,  3- 
4:  Oklahonu  Ges,  DD-1 7, 1-2:  LG&E.  DD-19. 3-4; 
Uclede  Gas.  DD-20. 1-5;  ENTEX.  DD-24.  2-3.  The 
current  ranges  of  estimated  annual  operating  costs 
for  all  sizes  of  water  heaters  are  from  S122  to  S216 . 


stated  that  requiring  energy  factors 
would  make  it  difficult  for  consumers  to 
compare  water  heaters  using  different 
fuels.'" 

Several  comments  al.so  stated  that 
energy  factors  do  not  take  into 
consideration  the  total  system  efficiency- 
of  the  energy  source  fueling  the  water 
heater. '2^  The  implication  is  that 
electricity  is  considerably  more 
•  expensive  and  energy-intensive  to 
produce  than  natural  gas.  For  example, 
Laclede  Gas  contended  ihat  from 
extraction  to  point  of  end  use,  91%  of 
the  energy  content  of  natural  gas  is 
delivered  to  customers,  whereas  for 
electricity,  27%  of  the  energy  content  is 
delivered.'^'* 

Eight  comments  contended  that 
consumers  are  frequently  in  a  position 
to  judge  energy  cost  before  making  their 
selection  because  they  have  increasing 
opportunities  to  see  water  heaters  before 
purchase  in  building  supply  stores, 
retail  outlets  and  in  new  homes. '-^  They 
concluded  that  such  consumers, 
therefore,  should  be  provided  with 
estimated  annual  operating  cost  on 
labels.  Several  comments  quoted  with 
approval  the  Commission's  conclusion 
in  the  1979  Statement  of  Basis  and 
Purpose  that  any  alternative  to  the 
estimated  annual  operating  cost 
disclosure  predicated  on  the  DOE  tests  ' 
(including  the  most  often  cited 
alternative — the  energy  factor)  would 
not  be  likely  to  assist  consumers  in 
making  purchasing  decisions.'^'' 

As  with  dishwashers  and  clothes 
washers,  the  Commission  explained  in 
the  1993  NPR  why  it  proposed  changing 
from  requiring  an  estimated  annual 
operating  cost  disclosure  as  the  primary 
energy  usage  descriptor  on  labels  for 
water  heaters. '  ^''  Those  reasons  are 
.summarized  in  Part  IV.A.6.,  above.'-"*  As 
with  clothes  washers  and  dishwashers, 
the  comments  favoring  the  continued 
use  of  estimated  annual  operating  cost 
on  labels  for  water  heaters  have  not 
provided  any  new  information  that 
would  support  a  change  in  the 
Commission's  tentative  decision  on  this 
issue.  The  Commission  rejects, 
therefore,  the  suggestions  that  operatii;g 


Tor  gas  water  hefllprs  and  from  S377  lo  $464  for  . 

electric  water  heaters.  56  FR  46534  (Sept.  13,'  1991). 

"-See.  e^..  Brooklyn  Gas.  DD-2.  l;  PG4W.  DD-        ' 
5.  1 :  Consolidated  Gas.  DD-25.  3.  < 

'"See.  eg.,  Peoples  Gas.  DD-3:  Missis.vippi  Gas.        | 
DD-4.  4:  Uclede  Gas.  DD-20.  3. 

'^^UcledeGas.  DD-20.  3.  , 

'"  Peoples  Gas.  DD-3,  1:  Elizabethtown  Gas.  DD-      | 
10.  l-2:eovingionGas.  DD-ll.  1:  Gibson  County 
riillty.I>-13.  l;TexasGas.  DIV15,  4;AGA.  DD-  ' 

22,  3:  Consolidated  Gas,  DD-25.  1-2;  UGI.  DD-26. 
2. 

'^ See  note  97,  above. 
'^■' See  58  FR  12828. 
'=-Sce  58  KR  12826^7. 
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stated  that  requiring  energy  factors 
would  make  it  difficult  for  consumers  to 
compare  water  heaters  using  different 
fuels.'" 

Several  comments  also  stated  that 
energy  factors  do  not  take  into 
consideration  the  total  system  efficiency 
of  the  energy  source  fueling  the  water 
heater. '2^  The  implication  is  that 
electricity  is  considerably  more 
»  expensive  and  energy-intensive  to 
produce  than  natural  gas.  For  example, 
Laclede  Gas  contendedihat  from 
extraction  to  point  of  end  use,  91%  of 
the  energy  content  of  natural  gas  is 
delivered  to  customers,  whereas  for 
electrirify,  27%  of  the  energy  content  is 
delivered,  i^-* 

Eight  comments  contended  that 
consumers  are  frequently  in  a  position 
to  judge  energy  cost  before  making  their 
selection  because  they  have  increasing 
opportunities  to  see  water  heaters  before 
purchase  in  building  supply  stores, 
retail  outlets  and  in  new  homes. '-"^  They 
concluded  that  such  consumers, 
therefore,  should  be  provided  with 
estimated  annual  operating  cost  on 
labels.  Several  comments  quoted  with 
approval  the  Commission's  conclusion 
in  the  1979  Statement  of  Basis  and 
Purpose  that  any  alternative  to  the 
estimated  annual  operating  cost 
disclosure  predicated  on  the  DOE  tests  ' 
(including  the  most  often  cited 
alternative — the  energy  factor)  would 
not  be  likely  to  assist  consumers  in 
making  purchasing  decisions.'^'' 

As  with  dishwashers  and  clothes 
washers,  the  Commission  explained  in 
the  1993  NPR  why  it  proposed  changing 
from  requiring  an  estimated  annual 
operating  cost  disclosure  as  the  primary 
energy  usage  descriptor  on  labels  for 
water  heaters. '  -^^  Those  reasons  are 
summarized  in  Part  IV.A.6.,  above.'-'*  As 
with  clothes  washers  and  dishwashers, 
the  comments  favoring  the  continued 
use  of  estimated  annua!  operating  cost 
on  labels  for  water  heaters  have  not 
provided  any  new  information  that 
would  support  a  change  in  the 
Commission's  tentative  decision  on  this 
issue.  The  Commission  rejects, 
therefore,  the  suggestions  that  operatir^g 


lor  gas  water  he^tprs  and  from  S377  to  S^6^  for 
electric  water  heaters.  56  FR  46534  (Sept.  13,'  1991). 

'"See.  e^..  Brooklyn  Gas,  DD-2.  l:  PGSVV.  nO- 
5,  1;  Consolidated  Gas.  DD-25.  3. 

"'See.  eg..  Peoples  Gas.  DD-3:  Missis.'.ippi  Gas. 
UD-4.  4;  Laclede  Gas.  DD-20.  3. 

'=••  Laclede  G.1S.  DD-20.  3. 

'^'  Peoples  Gas.  DD-3,  1:  Elizabethtown  Gas,  DD- 
10.  1-2:  Covington  Gas,  DD-11.  1:  Gibson  County 
I  'tillty.  I>-13.  1;  Texas  Gas.  DIVlS.  4:  AGA.  DD- 
22,  3;  Consolidated  Gas,  DD-25.  1-2.  l'(;i.  DD-26. 
2. 

'^ See  note  97,  above. 
'^■"See  58  FR  12828. 
'-"  See  58  FP.  12826-27 


cost  be  retained  as  the  primary 
disclosure  of  energy  usage  on  water 
heater  labels,  and  reiterates  its 
conclusion  that  estimated  annual 
operating  cost  as  a  primary  energy  usage 
descriptor  is  not  likely  to  assist 
consumers  in  making  purchasing 
decisions  with  respect  to  these 
products. 

As  in  the  case  of  clothes  washers  and 
dishwashers,  the  comments  supporting 
the  Commission's  proposed  use  of 
energy  factor  for  water  heaters  did  not 
elaborate  on  why  they  believed  this 
descriptor  would  be  appropriate.  ACEEE 
supported  its  use  without  further 
comment. '^-^  WSEO  favored  energy 
factor  because  its  use  would  'oe 
consistent  with  the  DOE  test  and  with 
"industry  terminology  and  past 
practice,"  which  is  presumably  a 
reference  to  its  use  in  the  GAMA 
Directory  for  water  heaters.""  CEC 
acknowledged  that  communication  of 
energy  usage  for  water  heaters  is 
difficult  to  accomplish,  and  that  an 
energy  factor  is  the  best  that  could  be 
hoped  for.'"  The  Commission  is 
persu,ided  by  the  comments  that  the 
energy  factor  is  not  the  best  energy 
usage  descriptor  for  water  heaters. 

Tne  Commission  has  determined  to 
amend  the  Rule  instead  to  require  that 
labels  for  water  heaters  disclose  the 
products'  energy  usage  in  terms  of 
kilowatt-hours  used  per  year  (for 
electricnvater  heaters),  therms  of  natural 
gas  used  per  year  (for  natural  gas-fueled 
water  heaters),  and  gallons  used  per 
year  (for  propane-gas-fueled  and  oil- 
fueled  water  heaters),  as  proposed  in  the 
1988  NPR. '"As  in  the  case  of 
dishwashers  and  clothes  washers,  this 
disclosure  has  the  advantage  of 
obviating  the  need  for  cost  grids  on  the 
labels  by  providing  consumers  with  the 
option  of  determining  cost  by 
multiplying  the  labeled  value  by  the 
appropriate  cost  per  unit  of  the 
applicable  fuel,  which  will  also  be 
disclo.sed  (see  below).  This  calculation 
will  facilitate  consumers'  abilitv  to 
make  cross-fuel  comparisons,  if  they 
wish  to  do  so.  Moreover,  it  provides  a 
disclosure  in  terms  that  will  be  familiar 
to  consumers  because  they  see  kVVh. 
therms  or  gallons  on  their  fuel  bills. 
Finally,  it  maintains  consistency  among 
all  the  labels  for  non-climate-control 
products  covered  by  the  Rule. 

This  primary  disclosure  will  be 
supplemented  by  an  estimated  annual  . 
operating  cost  disclosure  in  the  form  of 
a  statement  at  the  bottom  of  the  label. 


This  statement  will  show  the  operating 
cost  for  the  labeled  product  derived 
using  the  DOE  annual  average  cost  for 
electricity,  gas.  or  oil,  as  appropriate. 
The  statement  will  identify  the  specific 
cost  per  unit  for  the  applicable  fuel  and 
the  year  DOE  published  it.'^s  This 
statement  will  provide  a  basis  for 
making  cross-fuel  comparisons.  The 
additional  advantages  of  retaining 
operating  cost  as  supplemental 
information  have  been  discussed  in  Part 
IV.A.e.a.  and  b.,  above.'^*  See  Amended 
Rule  sections  305.11(a)(5)(i)(E)  through 
0),  Appendices  Dl  through  D3,  and  the 
Sample  Labels  for  water  heaters  in 
"Text  of  Amendments,"  below. 

7.  Proposed  Changes  In  Label  Adhesion 
Strength  Requirement 

Section  305.11(a)(4)(i)  of  the  Rule 
specifies  the  paper  stock  and  minimum 
peel  adhesion  capacity  of  labels  for 
covered  products.  In  addition  to 
-requiring  that  adhesive  labels  be  applied 
"so  they  can  be  easily  removed  without 
use  of  tools  or  liquids,  other  than 
water."  this  section  requires  that  the 
label  adhesive  must  have  "a  minimum 
peel  adhesion  capacity  of  24  ounces  per 
inch  width."  Prior  to  the  1988  .NPR,  the 
Commission  received  requests  to  amend 
this  provision  to  make  the  labels  easier 
for  consumers  to  remove.  The  1988  NPR 
sought  comment  on  whether  to  lower 
the  minimum  peel  adhesion  capacity 
and  on  whether  a  performance  standard 
should  be  adopted  instead. '^s 

In  the  1993  NPR,  the  Commission 
discussed  the  comments  responding  to 
the  1988  NPR,  which  favored  an 
amendment  that  would  make  it  eiisicr  to 
remove  labels.  The  Commission 
concluded  that  the  current  standard  can 
result  in  labels  sticking  to  produds  v.  iih 
excessive  tenacity  and  proposed  a 
specific  performance  standard.  To 
provide  the  industry  with  guidance  ns  to 
an  acceptable  minimum  adhesion 
capacity  sufficient  to  meet  the 
performance  standard,  the  Comrni.ssinn 
also  proposed  changing  the  minimum 
pee!  adhesion  capacity  in  the  Rule  from 
24  to  12  ounces  and  changing  it  from  a 
requirement  to  a  suggestion.'^'' 

Four  comments  addressed  this  issue. 
One  supported  the  proposal,  saying  that 
excessive  label  tenacity  has  been  an 
annoying  problem. »*'  three  others 


'"ACEtE.DD-a.  1. 
•■•"W.SEO.  DD-9,  2. 
'"CtC.  nD-23,  23. 
"'SeeSJFR  22110.  note  22 


" '  See  discussion  of  the  operating  cost  statement 
in  connection  with  the  eiiminalion  of  cost  grids. in 
Part  IV.B.4.b..  below. 

'-'■'  See  also  the  distu."ision  of  the  eiiminalion  of 
cuisl  grids  in  Part  IV.D.4.b..  below, 

"'See  53  FR  22111. 

'  •'  Sri'  58  FK  1 2825-26  and  12835  (propoM-d 
section  305.111a )l|4Ui)). 

"■  ,\man,i.  D-1,2. 
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supported  the  propoial.  but  emphasized 
that  the  Rule  should  not  require  any 
specific  adhesion  capacity.' 3« 

The  Commission  C3ncludes  that  the 
record  supports  revising  the  Rule  to 
state  a  performance  s  tandard  for  label 
adhesion  capacity  without  requiring aiiy 
specific  adhesion  cajacity  number.  The 
Rule  will  state,  for  gi  idance  only,  an 
adhesion  capacity  number  (12  ounces) 
that  the  Commission  deems  adequate  to 
comply  with  the  perf  armance  standard. 
See  section  305.11(a)  4)(i)  of  the 
Amended  Rule  in  "T  >xt  of 
Amendments."  belov. 

8.  Suggestion  To  Lab  d  Only  Display 
Models  In  Retail  Out  ets 

The  1988  NPR  also  requested 
comment  on  a  manufacturer's 
suggestion  that  the  Rule  permit 
manufacturers  to  Iab«  1  only  display 
models  in  retail  outlets  to  reduce 
labeling  cost  while  st  H  providing 
information  to  the  pu  slic.  Because  the 
Commission  interpre  s  EPCA  as 
requiring  a  label  on  a  1  models  of 
covered  products.' '«  he  1988  NPR 
sought  comment  on  vrhether  the 
Commission  should  submit  a  special 
report  to  Congress  re<  ommending  a 
change  in  EPCA  to  al  ow  the 
Commission  to  amen^  the  Rule  in  this 
regard.'*'' 

The  six  comments  Responding  to  the 
discussion  of  this  isstie  in  the  1988  NPR 
opposed  the  proposal  to  label  only 
display  models.  In  th  ;  1993  NPR.' 
therefore,  the  Commi;  ision  stated  that  it 
intended  to  take  no  aftion  on  it.'*"  The 
one  comment  on  the 
only  display  models  ^pported  the 
Commission's  1993  N  PR  tentative 
decision  to  take  no  ac  tion  on  the 
proposal. ''•^  The  Com  mission,  therefore, 
will  not  submit  a  spe<  ial  report  to 
Congress  recommend  ng  such  a  change. 

9.  Directory  Option  fc  r  Water  Heaters 

The  1988  NPR  solic  ited  comment  on 
a  proposal  from  GAM  \  to  repeal  the 
current  product-speci  Ic  labeling 
requirements  for  wate  r  heaters  and. 


instead,  to  allow  man 


provide  required  ener  ^y  usage 


information  in  an  ind 
to  label  their  product! 


provide  no  energy  usc  ge  information  or 


•  "•  Whirlpool.  D-3.  5:  AH  \M.  D-5. 6:  ARI.  D-6. 


S.C  6294(c)(1))  states 
under  this  section 
product  in  the  type 
productsjto  which  the  rule 


2. 

""Section  324(c)(1)  (42  I. 
kpf*   •  *  a  rule  prescribe  1 
snail  require  that  each  covefed 
or  class  of  covered  , 
applies  bear  a  label  which^d(.<icloses 
(emphasis  added). 

'"'This  procedure  is  pern 
of  the  J-TC  Act  (15  U.S.C 

'"Sep  sere  12826 
,      '^-CtC.  DD-23.  20. 


46 : 


ifacturers  to 


istry  directory  and 
with  labels  that 


iited  under  Section  6(0 

ni. 


limited  information.  Of  the  six 
comments  addressing  this  proposal, 
only  one  favored  it  and  the  Commission 
decided  to  leave  the  current  water 
heater  labeling  requirements 
unchanged.  The  Commission  noted  that 
GAMA's  Directory  can  be  a  useful 
voluntary  supplement  to  the  labels  for 
those  consumers  and  industry  members 
who  choose  to  use  it.'*^ 

Four  comments  addressed  this 
issue.'**  No  new  evidence  or  arguments 
were  raised.  GAMA  reiterated  its 
previous  position  that  furnaces  and 
water  heaters  typically  are  purchased 
from  contractor-installers  and  are  not 
seen  on  display  by  consumers  before 
their  purchase  and  installation  and, 
therefore,  should  not  be  subject  to 
mandatory  labeling  requirements.'*^ 
Atlanta  Gas  supported,  without  specific 
reasons,  the  Commission's  position  to 
continue  requiring  product-specific 
labels  for  water  heaters  instead  of 
requiring  only  that  they  be  listed  in  a 
directory.'*®  A  comment  from  a 
building  code  inspector  stated  that 
labels  on  products  reduce  building  code 
inspection  delays  and  make  inspections 
easier.'*' CEC  reported  that  the  major 
manufacturers  use  so  many 
manufacturers'  names,  trade  names,  and 
model  numbers  that  it  is  often  very 
difficult  to  determine  with  any  degree  of 
certainty  what  data  in  a  directory,  either 
GAMA's  or  CEC's.  pertain  to  any 
specific  unit.'*8 

Eight  other  comments  bear  on  this 
issue;  all  of  these  were  received  from 
members  of  the  natural  gas  industry 
who  opposed  requiring  energy  factors 
on  labels  for  water  heaters,  clothes 
washers,  and  dishwashers.  They 
commented  that  appliances,  including 
water  heaters,  increasingly  are  on 
display  in  stores,  building  supply 
outlets,  and  new  homes.  They 
concluded  that  consumers  can  therefore 
make  purchasing  decisions  that 
consider  the  information  on  labels 
attached  to  the  products.'*' 


'•"SeeSBFR  12826. 

' "  GAMA.  D-9. 1 ;  Atlanta  Gas.  DI>-6,  2: 
falmdale,  DD-16. 1:  CEC.  DD-23.  20. 

'"GAMA.  D-9. 1. 

'"■AtlantaGas.  UD-6.  2. 

"Palmdale.  nD-16. 1. 

'«a-C.  DD-23.  20. 

'^"Peoples Gas.  DD-3. 1:  Elizabethlown  Gas,  DD- 
10. 1-2:  Covington  Gas.  DD-ll.  1;  Gibson  County 
Utility.  D-13,  1:  Texas  Gas.  DD-15. 4:  AGA.  DtV- 
22.  3:  Consolidated  Gas.  DD-25. 1-2:  "Martet 
trends  suggest  that  labels  do  indeed  assist  a  large 
number  of  consumers  in  purchases  of  appliances 
such  as  water  heaters.  The  fact  that  most  water 
heaters  are  purchased  either  as  emergency 
replacement  of  leaking  water  heaters  or  in 
corvnection  with  the  purchase  of  a  new  home  does 
not  necessarily  lead  one  to  conclude  that  consumers 
do  not  take  the  time  to  look  at  the  labels  on 
appli.inces  that  they  are  planning  to  purchase.  In 


Accordingly,  the  Commission  is 
retaining  the  product-speci  fie  labeling 
requirements  for  water  heaters. 

10.  Proposal  to  Label  Certain  Unvented 
Heaters 

The  Commission  in  1979  exempted 
electric  unvented  heaters,  or  "space 
heaters."  from  the  Rule.'so  In  1984,  DOE 
published  a  final  test  procedure  for 
"unvented  heaters"  that  use  natural  gas. 
propane  and  kerosene. 'S'  Consequently, 
in  the  1988  NPR.  the  Commission 
sought  comment  on  whether  to  label 
these  other  unvented  heaters. '^^ 

In  the  1993  NPR,  after  analyzing  the 
comments  on  the  issue,  the  Commission 
tentatively  concluded  that  unvented 
heaters  fueled  by  natural  gas,  propane 
and  kerosene  should  be  exempted  from 
the  Rule  because  all  models  are  100% 
efficient.  They  are  not  vented  to  the 
outside  and,  therefore,  all  the  heat 
produced  remains  in  the  area  being 
heated.  In  addition,  compared  to  the 
other  products  covered  by  the  Rule,  they 
consume  minor  eimounts  of  energy.  The 
Commission  found  there  is  no 
significant  difference  in  operating  cost 
among  similarly  sized  models  and, 
therefore,  that  labels  disclosing  costs 
would  not  help  consumers  make 
purchasing  decisions. '^3  The 
Commission  tentatively  concluded  that 
requiring  the  labeling  of  these  products 
would  not  be  economically  feasible 
unless  the  cost  of  labeling  were  offset  by 
some  significant  benefit  to  consumers. 

Two  comments  addressed  this  issue. 
GAMA  favored  exempting  these 
products. '5*  CEC  opposed  an 
exemption,  stating  that  the  fact  that 
there  is  no  real  difference  in  efficiency 
among  these  unvented  space  heaters  is 
in  itself  an  important  piece  of 
information  that  should  be 
communicated  to  consumers-^^* 


the  case  of  new  homes,  it  is  similarly  difficult  to 
conclude  that  the  consumer/homebuyer  never 
actually  takes  the  time  to  at  least  casually  inspect 
the  water  heater  and  thus  see  the  water  heater 
label.":  UGI.  DI>-26.  2. 

""The  Commission  found  that,  because  all  these 
products  operate  with  virtually  the  samr  efficiency, 
the  cost  that  would  be  incurred  by  industry  in 
implementing  label  disclosures  could  not  be 
economically  justified.  The  Commission 
determined  that  the  cost  of  testing  and  labeling 
would  be  substantial  and  would  increase  the 
products'  cost  by  about  3%.  The  evidence  also  did 
not  indicate  that  labeling  would  enable  consumers 
to  make  more  informed  purchasing  decisions 
because  these  products  are  all  essentially  100% 
efficient  in  producing  heat  and  operate  with  little 
variation  in  energy  costs.  44  KR  66466.  al  66468 
(Nov.  19. 1979). 

'"  49  FR  12148  (March  28.  1984). 

"=  See  53 1=1122111. 

"■■The  Commission  assumed  that  consumers 
understand  that  models  that  provide  more  heat  cost 
more  to  operate.  See  58  FR  12828. 

'■"GAMA.  D-9.  2. 

'"CXC.  DD-23.  21. 
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information  that  should  be 
communicated  to  consumers.'^* 

The  Commission  has  the  discretion  to 
exempt  unvented  heaters  from  labeling 
if  labeling  would  not  be  technologically 
or  economically  feasible. 'se  j^e 
Commission  finds  that  the  cost  of 
labeling  would  exceed  whatever  benefit 
that  consumers  may  obtain  from 
learning  that  all  competing  models  of  a 
product  are  about  equal  in  efficiency. 
The  Commission  concludes,  therefore, 
that  a  labeling  requirement  is  not 
economically  feasible,  and  exempts 
these  products  fi-om  the  Rule. 

B.  Issues  Not  Raised  in  the  1988  NPR 

1.  Industry  Proposal  To  Exempt  Central 
Air  Conditioners  From  Labeling 
Requirements 

In  responding  to  the  1988  NPR,  one 
manufacturer  requested  ihat  the 
Commission  repeal  the  recently  adopted 
requirement  for  product-specific  labels 
on  central  air  conditioners.  In 
discussing  this  comment  in  the  1993 
NPR.  the  Commission  stated  that  its 
reasoning  for  requiring  product-specific 
labels  for  central  air  conditioners  is 
described  in  the  Statement  of  Basis  and 
Purpose  published  with  the  central  air 
conditioner  amendments,'*'  and  that 
the  comment  did  not  contain  any  new 
information  to  justify  reconsidering  the 
Rule's  requirements  in  this  regard. i^^ 

Three  comments  addressed  this  issue. 
ARI  favored  repealing  the  labehng 
requirement,  contending  that  consumers 
do  not  use  labels  in  their  purchasing 
decisions  and  that  all  that  is  needed  is 
a  directory  listing  and  a  generic  label 
referring  consumers  to  it.'^s  CEC 
opposed  repealing  the  labeling 
requirement  because  the  label 
information  is  useful  to  consumers,  to 
utilities  with  incentive  rebate  programs 
for  installation  of  efficient  equipment, 
and  to  enforcement  officials.'^ 
Palmdale  also  described  how  labels  on 
heating  and  cooling  equipment  are 
useful  to  building  code  inspectors.'®' 

The  ARI  comment  does  not  provide 
any  new  information  to  justify  repealing 
the  central  air  conditioner  labeling 
requirements.  In  contrast,  the  CEC  and 
Palmdale  comments  strongly  suggest 
that  the  information  on  central  air 
conditioner  labels  is  used  by  the  public. 
The  Commission  therefore  concludes 
that  the  record  supports  retaining  the 


'"GAMA.  D-9.  2. 
'»CEC,  DD-23.  21. 
'"42  U.S.C  6294(a)(1)  and  6294(b)(5l 
'"52  FR  46888.  46891-2  (Dec.  10. 1987). 
"•See  the  discussion  of  Carrier's  comment  at  58 
FR  12828. 

""ARI.  D-6.  1. 
'«'CEC.t)D-23.  21. 
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information  that  should  be 
communicated  to  consumers.iss 

The  Commission  has  the  discretion  to 
exempt  unvented  heaters  from  labeling 
if  labeling  would  not  be  technologically 
or  economically  feasible. '^6  The 
Commission  finds  that  the  cost  of 
labeling  would  exceed  whatever  benefit 
that  consimiers  may  obtain  from 
learning  that  all  competing  models  of  a 
product  are  about  equal  in  efficiency. 
The  Commission  concludes,  therefore, 
that  a  labeling  requirement  is  not 
economically  feasible,  and  exempts 
these  products  from  the  Rule. 

B.  Issues  Not  Raised  in  the  1988  NPfl 

1.  Industry  Proposal  To  Exempt  Central 
Air  Conditioners  From  Labeling 
Requirements 

In  responding  to  the  1988  NPR,  one 
manufacturer  requested  ihat  the 
Commission  repeal  the  recently  adopted 
requirement  for  product-specific  labels 
on  central  air  conditioners.  In 
discussing  this  comment  in  the  1993 
NPR,  the  Commission  stated  that  its 
reasoning  for  requiring  product-specific 
labels  for  central  air  conditioners  is 
described  in  the  Statement  of  Basis  and 
Purpose  published  with  the  central  air 
conditioner  amendments,'*'  and  that 
the  comment  did  not  contain  any  new 
information  to  justify  reconisidering  the 
Rule's  requirements  in  this  regard.  »^5« 

Three  comments  addressed  this  issue. 
ARI  favored  repealing  the  labeling 
requirement,  contending  that  consumers 
do  not  use  labels  in  their  purchasing 
decisions  and  that  all  that  is  needed  is 
a  directory  listing  and  a  generic  label 
referring  consumers  to  it.^^s  CEC 
opposed  repealing  the  labeling 
requirement  because  the  label 
information  is  useful  to  consumers,  to 
utilities  with  incentive  rebate  programs 
for  installation  of  e^cient  equipment, 
and  to  enforcement  officials.'^ 
Palmdale  also  described  how  labels  on 
heating  and  cooling  equipment  are 
useful  to  building  code  inspectors.'^' 

The  ARI  comment  does  not  provide 
any  new  information  to  justify  repealing 
the  central  air  conditioner  labeling 
requirements.  In  contrast,  the  CEC  and 
Palmdale  comments  strongly  suggest 
that  the  information  on  central  air 
conditioner  labels  is  used  by  the  public. 
The  Commission  therefore  concludes 
that  the  record  supports  retaining  the 


labeling  requirement  for  central  air 
conditioners. 

2.  Minor  Revisions  to  the  Rule 

a.  Descriptions  of  covered  products. 
In  the  1993  NPR,  the  Commission  stated 
that  new  definitions  for  certain  products 
appear  in  NAECA  87,  and  that  the  DOE 
test  procedure  product  definitions,  from 
which  the  definitions  in  the  Rule  are 
derived,  have  been  amended  over  the 
years.  As  a  result,  some  of  the 
definitions  of  covered  products  in 
section  305.3  of  the  Rule  are  no  longer 
up-to-date. »62  In  addition,  DOE  has 
approved  test  procedures  for  new 
product  categories  and  has  adopted 
minimum  efficiency  standards  pursuant 
to  NAECA  87. '63  Because  the 
Commission's  Rule  and  DOE's  test 
procedures  and  standards  work  in 
tandem  to  regulate  the  products 
enumerated  in  EPCA,  the  Commission 
proposed  to  revise  the  Rule's  definitions 
to  establish  as  much  consistency  as 
possible  with  DOE's  test  procedures  and 
standards  to  avoid  confusion. 

Two  comments  generally  supported 
these  proposed  amendments  to  the 
Rule.'"  No  comments  opposed  them. 
The  Commission,  therefore,  has 
amended  the  definitions  in  accordance 
with  the  proposals  in  the  1993  NPR.  The 
amended  sections  of  the  Rule  describing 
covered  products  are  contained  in  "Text 
of  Amendments,"  below,  at  sections 
305.3  (a),  (b),  and  (e)  through  (i). 

b.  Determinations  of  energy  usage. 
Section  305.5  of  the  Rule  refers  to  the 
DOE  test  procedures  that  manufacturers 
must  follow  in  determining  the  energy 
usage  figures  to  be  used  in  complying 
with  the  required  disclosures.  In  the 
1993  NPR,  the  Commission  proposed 
amending  section  305.5  to  reflect  that 
the  primary  disclosure  of  energy  usage 
on  labels  for  products  that  had  disclosed 
estimated  annual  operating  cost  would 
be  in  terms  of  either  kilowatt-hour  use 
per  year  or  energy  factor,  instead  of 
estimated  annual  operating  cost.'" 
Only  CEC  commented  on  this,  and  it 
supported  it.'»« 

The  Commission  is  amending  section 
305.5  of  the  Rula  The  section  will  now 
refer  to  kilowatt-hours  per  year,  therms 
per  year,  or  gallons  per  year  because  the 
Commission  has  decided  to  require  the 
disclosure  of  energy  consumption  , ' 


'"GAMA.D-9.2. 
'»'CEC,  DD-23.  21. 
'»«42  U.S.C  6294(aKl)  and  6294(b)(5). 
'"52FR46888.  46891-2  (Dec.  10. 1987).'    - 
'*"  See  the  discussion  of  Carrier's  comment  at  58 
FR  12828. 

'"»ARJ.  D-6.  1. 
'«'CEC.I)D-23.  21. 


J"  See  58  FR  12828-29.  / 

'83  For  exainple.  DOE  developed  a  fesx  procedure 
for  a  new  product  category  added  by  NAECA  87 
(pool  lieaters)  and  test  procedurM  for  two  new 
types  of  water  heaters  (instantaneous  water  heaters 
and  heat  pump  wato  healeirt.)  Those  products  are 
being  addressed  in  a  sepitfate  proceeding. 

'"ARI,  D-6,  2;  CEC.i)D-23.  3.  21. 

>«^See58FRl282& 

'*«CEC,  DD-23.  3,  21. 


descriptors  rather  than  energy  factors. 
See  section  305.5  in  "Text  of 
Amendments,"  below. 

c.  Determinations  of  capacity.  Section 
305.7  of  the  Rule  establishes  the 
methodology  for  determining  the 
capacity,  or  size,  of  covered  products. 
This  is  accomplished  by  a  general 
definition  of  capacity  for  each  product 
followed  by  a  reference  to  the  specific 
section  of  the  IX)E  test  that  contains  the 
procedure  for  determining  the  capacity 
of  the  product.  Because  the  DOE  tests 
have  been  modified  since  these 
references  were  published  in  the  Rule, 
many  references  are  now  incorrect.  The 
Commission  proposed,  in  the  1993  NPR, 
correcting  the  references  in  section 
305.7. 

Two  comments  supported  these 
proposed  amendments  and  none 
opposed  them."'''  Accordingly,  the 
Commission  has  amended  the 
references  as  proposed  in  the  1993  NPR. 
See  section  305.7  in  "Text  of 
Amendments,"  below. 

d.  Past  effective  dates.  Since  the  Rule 
was  first  published  in  1979,  section 
305.18  has  itemized  the  effective  dates 
for  the  Rule's  various  requirements  for 
all  the  covered  product  categories.  The 
effective  dates  for  the  Rule's  particular 
reporting  requirements  also  have 
appeared  separately  in  §  305.8(a). 
Because  of  various  amendments  to  the 
Rule  over  the  years,  §  305.18  and,  to  a 
lesser  extent,  §  305.8(a)  now  list  many 
different  effective  dates. 

In  the  1993  NPR.  the  Commission 
proposed  deleting  §  305.18  entirely  and 
eliminating  the  effective  dates 
provisions  in  §  305.8(a).  The 
Commission  tentatively  found  that  their 
continued  inclusion  in  the  codified 
version  of  the  Rule  is  of  questionable 
value,  that  inclusion  of  all  these 
effective  dates  in  the  Code  of  Federal 
Regulations  version  of  the  Rule  is 
optional,  and  that  deleting  them  will 
have  no  substantive  effect  on  the  Rule. 
The  actual  effective  dates,  if  of  historical 
interest,  can  be  found  in  the  relevant 
Federal  Register  notices.  Finally, 
deletion  of  this  information  will 
simplify  the  Rule  and  reduce  priming 
costs.  The  only  comment  on  this  issue 
supported  the  proposal.'*"  Accordingly, 
for  the  reasons  previously  set  forth,  the 
Commission  is  amending  the  Rule  by 
deleting  §  305.18  entirely  and  by 
eliminating  the  effective  dates  in 
§  305.8(a).  See  §§  305.8(a).  305.18  and 
305.19  (which  will  be  renumbered 
305.18)  in  "Text  of  Amendments,  ' 
below. 


"•'ARI.  D-6.  2:  CEC.  DD-23.  3.  2 1 . 
"*CEC.  DD-23.  25. 
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3.  Energy  Efficiency 
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4.  New  EJiergyGuide  Label  Format 

As  discussed  in  Part  IV.A.6..  above. 
the  1993  NPR  .sought  comment  on 
possible  alternatives  to  dollar  energy 
u.sage  figures  on  labels,  such  as  energy 
factor  or  kilowatt-hour,  therm,  or  gallon 
usage.  In  preparing  proposed  sample 
labels  displaying  the  new  descriptors  for 
public  comment,  the  Commission "s  staff 
determined  that  additional  changes  to 
the  labels  were  necessary.  Specifically, 
the  Commission  needed  to  add 
explanatory  language  for  such  terms  as 
"energy  factor"  and  "kilowatt-hours  per 
year,"  and  needed  to  adjust  the  labels' 
design  to  accommodate  the  disclosures- 
proposed  for  clothes  washers  and 
dishwashers.  Finally,  consumer 
research  conducted  by  DOE  in  1984  and 
1985  had  suggested  that  the  current 
label  format  could  benefit  from 
simplification.'"' 

The  Commission,  therefore,  prepared 
simplified  labels  that  were  intended  to 
be  more  "user-friendly."  In  consultation 
with  DOEs  Office  of  Codes  and 
Standards;  the  Commission  prepared 
three  different  prototype  dishwasher 
labels — a  vertical  graph,  a  bar  graph, 
and  one  that  used  the  current  horizontal 
graph  configuration.  The  1993  NPR  also 
included  a  fourth  label  that  showed  the 
bar  graph  again.st  a  grid  background, 
with  the  high  end  bar  occupying  the  full 
height  of  the  graph  and  with  the  low- 
end  bar  coming  up  only  to  the  first  fine 
in  the  grid. 

The  Commission  conducted  consumer 
research  involving  120  shopping  mall 
consumers  on  the  proposed  alternative 
labels.  The  study  showed  consumers 
preferred  the  bar  graph  format  over  the 
other  two  (as  well  as  over  the  current, 
dual-disclosure  label).  The  Commission 
placed  the  results  of  the  study  on  the 
rulemaking  record  to  aid  the  public  in 
commenting  on  the  proposed  labels. ''* 
In  an  effort  to  understand  better  how 
consumers  perceive,  understand  and 
use  information  on  energy  efficiency, 
the  1993  NPR  asked:  how  would 
"energy  factor"  and  "kilowatt-hour  use 
per  year"  be  perceived  and  understood 
by  consumers:  what  fuel  cost  figures 
and  what  fuel  cost  figure  intervals 
would  be  appropriate  in  the  cost  grids 
on  labels  for  certain  appliances;  how 
easy  is  it  for  consumers  to  use  the  cost 
grids  to  compare  the  relative  costs  of 
alternative  products;  and.  would  the 
costs  to  industry  of  newly  designed 
labels  lie  justified  by  the  improvemeiu 
in  communication.  The  Commission 
also  asked  whether  the  Rule's 
dimension  requirements  for  labels 


de 


should  be  changed  and  for  other 
suggestions  for 'improving  label  des  gii. 

The  Commission  has  divided  the 
discussion  of  the  format  of  EnergyC. 
labels  into  two  issues:  format  of  the 
primary  disclosure,  and  cost  grids. 

a.  Format  of  the  primary  disclostirr. 
Eleven  comments  addressed  the  fornrt 
change  issue.  Five  comments  indicated 
a  preference  for  one  or  another  of  the 
proposed  sample  formats,  thereby 
implicitly  .supporting  change  from  the 
current  format.'"''  Six  advocated  keeping 
the  format  of  required  labels  the  same  or 
essentially  the  same.'""^ 

All  of  the  comments  that  e.xpressed  a 
preference  for  any  of  the  proposed 
sample  labels  favored  Sample  4  (the  bar 
graph  with  grids). '  ^  Speed  Queen 
preferred  the  overall  format  of  Sample  4, 
but  suggested  thai  the  lower  half  of 
Sample  3  was  preferable  because  it 
emphasized  the  definition  of  "energy 
factor.  " '  ■"  ACEEE  and  WSEO  preferred 
Sample  4  and  suggested  minor 
improvements.'^"' WSEO  also   - 
commented  that  the  proposed  changes 
to  the  labels  are  necessary  to  improve 
their  usefulness,  and  that  the  costs  of    . 
the  improvements  will  probably  be  low 
compared  to  the  benefits.'^"  USEPA 
preferred  Sample  4  because  of  the  cross 
grids  behind  the  bar  graph  and  found  it 
the  easiest  to  read  and  understand.'*" 

Whirlpool  commented  that  the 
present  horizontal  format  has  been  in 
use  for  the  past  13  years  with  no  adverse 
consumer  feedback  that  would  indicate 
misunderstanding  or  confusion  about 
the  ranges  of  comparability.  It  further 
noted  that  maintaining  consistency  with 
the  present  format  would  reduce  costs 
to  manufacturers  and,  ultimately,  to 
consumers.  It  also  would  reduce 
confusion  and  the  need  for  reeducation 
among  retail  salespeople  and 
consumers. '»'  Whirlpool.  Maytag  and 
AHAM  asked  that  the  EnergvGuide 


Pfji  (;.•>.  iMi-4.  ■>. 
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'"Amana.  IJ-l.  3;  Speed  Queen. !)-«.  2;  ACttt. 
DLt-e.  1:  WSEO.  DD-9. 1-2:  USEPA,  Dl>-12.  1. 

'"■Whiripool.  D-3.  5;  AHAM.  D-5.  10-11:  ARi, 
t>-6.  2:  GAMA.  D-9.  2;  Mi.isissippi  Cms.  Oli-A.  4; 
Texa.s  Gas,  DD-15.  5-6. 

"^  Amana.  D-l.  3  ("no  objection  to  Ihe  Sample 
4");  Speed  Queen.  D-8,  2:  ACEEE.  DD-e.  1;  WSEO. 
r)D-9.  1-2:  USEPA.  DD-12.  1. 

"« Speed  Queen.  D-«,  2  (the  comment  noted  that 
Ihe  definition  would  not  be  nccessar>-  if  kWh/cycle 
were  used  instead  of  energy  factor). 

' '"  ACEEE  appeared  to  recommend  omitting  the 
definition  of  "energy  factor"  fro,-!!  the  bar  graph 
box.  DU-8,  2.  WSEO  suggested  rearrangement  of 
some  of  the  wording  on  Ihe  label  and  use  of 
"kilowatt-hour."  rather  than  "kilowait."  UD-9.  ;- 
3. 

'"-WSEO  DD-9.  3. 
"■'USEPA.  DD-12.  1 
"•Whirlpool.  D-3.  5 


format  be  consistent  with  the  Canadian 
EnerGuide  label  format.  "^^ 

AHAM  opposed  any  format  changes 
except  to  the  extent  necessary  to 
accommodate  new  energy  usage 
descriptors  because  consumers  have 
become  accustomed  to  reading  the 
existing  EnergyCuide  labels. "«  AHAM 
suggested,  however,  as  did  Whirlpool, 
that  the  format  be  changed  slightly  to 
allow  for  flexibility  in  size  so  labels 
could  range  between  5.25  and  5.50 
inches  in  width,  which  would  include 
the  presently  required  5 Vie"  width 
specification.  According  to  Whirlpool, 
this  would  provide  some  latitude  to 
allow  for  minor  variations  in  printing 
operations."*' 

Speed  Queen  asked  that  labels  not 
become  larger,  because  the  present  size 
specifications  optimize  the  number  of 
labels  that  can  be  printed  from  a  sheet 
of  paper  stock.'**  Amana,  Maytag,  and 
AHAM  requested  that  the  final  label 
format  be  printable  with  manufacturers' 
existing  printing  systems.'**^  ARI  and 
GAMA  commented  that,  if  labels  are  to 
be  required,  they  should  remain  the 
same  because  none  of  the  proposed  new 
formats  would  provide  any  significant, 
cost-justifiable  benefits."*" 

The  Commission  has  determined  not 
to  make  major  changes  in  the  format  of 
the  primary  energy  usage  disclosure  on 
EnergyGuides  except  those  that  are 
necessary  because  the  Commission  is 
amending  the  Rule  to  require  the  use  of 
new  energy  usage  descriptors.  The 
Commission  also  is  eliminating  cost 
grids  from  labels  for  refrigerators, 
refrigerator-freezers,  freezers,  water 
heaters,  clothes  washers,  dishwashers, 
and  room  air  conditioners.  See  the 
discussions  in  Parts  IV.A.6.  b.  and  c, 
above  and  IV.B.4.b..  below.  Consumers 
are  familiar  with  the  current  horizontal 
bar  format,  which  has  been  in  use  for 
twelve  years.  The  Commission  also  has 
concluded  that  the  record  is 
inconclusive  about  the  need  for  and 
advantages  of  a  different  format  for 
presentation  of  the  primary  energy 
usage  disclosure. '8»  Finallyi  retaining 


""Whirlpool,  D-3.  5;  Maytag.  D-4. 4-5;  AHAM. 
D-5. 11-12.  The  Canadian  label,  which  was 
provided  in  Attachments  to  both  Maytag's  and 
AHAM's  comments,  is  based  on  a  horizontal  scale 
similar  to  the  current  EnergyGuide  label. 

""AHAM.  D-5. 11. 

'"AHAM,  D-5, 10-11;  Whirlpool,  D-3,  5. 

•»*  Speed  Queen.  D-«,  2. 

""Amana.  D-l.  3;  Maytag,  D-4.  3;  AHAM.  D-5. 
12.  None  of  these  comments,  however,  provided 
any  specific  information  on  how  to  assure  this. 

"«  ARl.  D-6,  2;  GAMA.  D-9.  2. 

""  See  comments  of  PSCNC.  who  questioned 
making  decisions  on  the  basis  of  such  a  small 
consumer  survey  (DD-l,  1-2)  and  Mississippi  Gas, 
whose  own  consumer  study  suggests  that  the 
Commission  should  conduct  further  study  in  its 
developmeni  of  an  effective  energy  label  (DD-4. 4). 
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format  be  consistent  with  the  Canadian 
EnerGuide  label  format.  "*3 

AHAM  opposed  any  format  changes 
except  to  the  extent  necessary  to 
accommodate  new  energy  usage 
descriptors  because  consumers  have 
become  accustomed  to  reading  the 
existing  EnergyGuide  labels. "«  AHAM 
suggested,  however,  as  did  Whirlpool, 
that  the  format  be  changed  slightly  to 
allow  for  flexibility  in  size  so  labels 
could  range  between  5.25  and  5.50 
inches  in  width,  which  would  include 
the  presently  required  SVis"  width 
specification.  According  to  Whirlpool, 
this  would  provide  some  latitude  to 
allow  for  minor  variations  in  printing 
operations."*' 

Speed  Queen  asked  that  labels  not 
become  larger,  because  the  present  size 
specifications  optimize  the  number  of 
labels  that  can  be  printed  from  a  sheet 
of  paper  stock.'**  Amana,  Maytag,  and 
AHAM  requested  that  the  final  label 
format  be  printable  with  manufacturers' 
existing  printing  systems.'"'  ARI  and 
GAMA  commented  that,  if  labels  are  to 
be  required,  they  should  remain  the 
same  because  none  of  the  proposed  new 
formats  would  provide  any  significant, 
cost-justifiable  benefits. ""' 

The  Commission  has  determined  not 
to  make  major  changes  in  the  format  of 
the  primary  energy  usage  disclosure  on 
EnergyGuides  except  those  that  are 
necessary  because  the  Commission  is 
amending  the  Rule  to  require  the  use  of 
new  energy  usage  descriptors.  The 
Commission  also  is  eliminating  cost 
grids  fi-om  labels  for  refrigerators, 
refrigerator-freezers,  freezers,  water 
heaters,  clothes  washers,  dishwashers, 
and  room  air  conditioners.  See  the 
discussions  in  Parts  IV.A.6.  b.  and  c, 
above  and  IV.B.4.b.,  below.  Consumers 
are  familiar  v«th  the  current  horizontal 
bar  format,  which  has  been  in  use  for 
twelve  years.  The  Commission  also  has 
concluded  that  the  record  is 
inconclusive  about  the  need  for  and 
advantages  of  a  different  format  for 
presentation  of  the  primary  energy 
usage  disclosure.'**  Finally,  retaining 


I"' Whirlpool,  D-3.  5;  Maytag.  D-4. 4-5;  AHAM, 
D-5. 11-12.  The  Canadian  label,  which  was 
provided  in  Attachinents  to  both  Maytag's  and 
AHAM's  comments,  is  based  on  a  horizontal  scale 
similar  to  the  current  EnergyGuide  label. 

'"AHAM.  D-5. 11. 

'«  AHAM,  D-5. 10-11;  Whirlpool.  D-3,  5. 

'«>SpeedQii«en.D-«,  2. 

""Amana.  D-1.  3;  Maytag,  EM.  3:  AHAM.  D-5, 
12.  None  of  these  comments,  however,  provided 
any  specific  information  on  how  to  assure  this. 

'■"ARI.  D-6,  2;  GAMA,  D-9.  2. 

'"»  See  comments  of  PSCNC,  who  questioned 
making  decisions  on  tbe  basis  of  such  a  small 
consumer  survey  (DD-l,  1-2)  and  Mississippi  Gas, 
whose  own  consumer  study  suggests  thai  the 
Conunission  should  conduct  further  study  in  its 
development  of  an  effective  energy  label  (I>D-4. 4). 


the  existing  horizontal  format  of  the 
primary  disclosure  has  the  advantage  of 
continued  consistency  with  Canada's 
EnerGuide  labels. '*« 

Within  the  context  of  the  existing 
horizontal  bar  format,  however,  the 
Commission  is  making  certain  changes 
to  make  the  labels  simpler  and  more 
"user-friendly."  The  Commission 
proposed  many  of  these  changes  as  part 
of  the  Sample  Labels  in  the  1993 
NPR.'*>' 

Specifically,  to  simplify  the 
appearance  of  the  labels  overall,  the 
Commission  has  removed  all  text  from 
the  labels  above  the  "EnergyGuide"  logo 
and  moved  the  phrase  "Based  on 
standard  U.S.  Government  tests"  from 
its  present  location  under  the  horizontal 
bar  so  it  appears  as  the  only  text 
immediately  below  the  EnergyGuide 
logo.  The  Commission  has  increased  the 
size  of  the  type  of  this  phrase  so 
consumers  can  clearly  see  that  the 
energy  usage  information  is  based  on 
government  standards. '^^  The 
Commission  also  has  changed  the 
arrangement  of  the  text  on  the  labels 
somewhat  to  maximize  the  use  of  the 
free  space  resulting  from  the  elimination 
of  the  cost  grids  and  the  references  to 
cost  calculation  that  accompanied  th^ 
(discussed  in  Part  IV.B.4.b.,  below.)     V^ 

In  addition,  to  emphasize  to 
consumers  that  the  information  on  the 


"o See  comments  on  this  subject  from  Amana,  D- 
1.  3;  Whirlpool.  D-3,  5;  Maytag.  D-),  3-4;  AHAM, 
D-5.  2,  8-9;  ARI,  D-€,  3;  Speed  Queen.  D-fl.  2; 
GAMA,  D-9.  3.  With  their  comments.  AHAM  and 
Maytag  provided  copies  of  a  marketing  research 
study  conducted  by  the  Canadian  Government's 
Ministry  of  Energy.  Mines  and  Resources  ("ENfR") 
summarizing  and  discussing  focus  group  interviews 
used  to  test  consumer  comprehension  of  alternative 
energy  label  formats.  EMR  conducted  the  study  in 
connection  with  revisions  to  Canada's  "EnerCuide" 
labels  for  appliances.  Consumers  were  exposed  to 
alternative  formats  of  labels  disclosing  three 
measures  of  energy  usage — energy  efficiency, 
operating  cost,  or  energy  consumption. 

The  study  indicated  that  a  simple  and  clear 
disclosure  of  energy  consumption,  in  the  form  of 
kilowatt-hours  per  year,  was  the  easiest  for 
consumers  to  understand.  Labels  disclosing 
estimated  annual  operating  cost  or  energy  efficiency 
seemed  to  be  more  confusing.  The  study  also 
showed  consumer  preference  for  energv  usage 
disclosure  on  a  scale  measuring  from  "low"  on  the 
left  to  "high"  on  the  right. 

The  revised  label  format  that  will  be  issued  for 
final  comment  by  EMR  discloses  energy  usage  in 
the  form  of  estimated  annual  energy  consumption 
(in  kWh/yr.)  over  a  horizontal  bar  showing  the 
energy  usage  range,  with  color  shading  increases  iir 
intensity  from  left  to  right  as  energy  consumption 
increases.  The  energy  consumption  of  the  labeled 
appliance  is  indicated  with  a  pointer  located  at  the 
appropriate  position  on  the  scale. 

'»'  See  proposed  Sample  Labels  1-*  at  58  FR 
12847-50. 

'»•  One  of  the  findings  in  the  DOE-sponsored 
assessment  of  DOE's  Appliance  Labeling  Rule 
consumer  education  program  was  that  labels  must 
display  more  clearly  the  government's  role  in  the 
tests  for  the  labeling  program  to  have  more 
credibility.  B-3.  35. 


labels  is  for  use  in  comparative 
shopping  (rather  than  to  provide  exact 
energy  usage  of  the  appliance  in  the 
home),  the  Commission  has  added  the 
headline  "Compare  the  (Energy  Use  or 
Energy  Efficiency  )  of  this  (Product) 
with  Others  Before  You  Buy." 

The  Commission  recognizes  that,  at 
least  at  first,  the  energy  consumption 
descriptors  on  the  amended  labels  may 
not  be  as  familiar  to  consumers  as  the 
estimated  annual  dollar  operating  cost 
figures  on  the  current  labels  have  been, 
and  that  the  product-specific  efficiency 
descriptors  may  also  seem  unfamiliar. 
For  each  energy  consumption  descriptor 
(kWh/year,  therms  per  year,  and  gallons 
per  year)  and  energv  efficiency 
descriptor  (EER,  SEER,  AFUE.  and 
HSPF),  therefore,  the  Commission  will 
require  that  the  labels  include  a  simple 
definition. 

Finally,  the  Commission  also  is 
amending  slightly  the  size  requirements 
for  the  labels  in  section  305.11(a)(1)  of 
the  Rule  to  permit  some  flexibility  in 
the  label's  width,  as  requested  by 
AHAM  and  Whirlpool.  This 
accommodates  the  needs  of  the  industry 
and  will  have  a  de  minimis  effect  on 
label  size  consistency. 

The  above-described  modifications 
are  reflected  in  the  amended  Sample 
Labels  in  "Text  of  Amendments," 
below. 

b.  Cost  grids.  Labels  for  refrigerators, 
refrigerator- freezers  and  freezers, 
dishwashers,  clothes  washers,  water 
heaters,  and  room  air  conditioners 
currently  contain  cost  grids  to  enable 
consumers  to  estimate  the  annual 
operating  cost  of  the  product  based  on 
their  owti  utility  rates.  In  the  1993  NPR, 
the  i^ommission  proposed  that  the 
amended  labels  contain  similar, 
although  simpler,  cost  grids.  One 
element  of  these  cost  grids  would  be  a 
range  of  costs  for  the  ftiel  used  by  the 
product  (electricity,  natural  gas,  etc.). 
The  Commission  asked  what  cost 
figures  and  what  intervals  between  the 
cost  figures  would  be  appropriate.  The 
Commission  asked  in  ptarticular  how 
easy  it  is  for  consumers  to  use  the  cost 
grid  to  compare  the  relative  costs  of 
alternative  products.  Although  the 
Commission  did  not  propose 
eliminating  cost  grids  from  the  labels, 
the  Commission  asked  for  suggestions 
for  improving  the  design  of  the 
proposed  labels. 

Ten  comments  addressed  these 
questions.  Four  supported  the 
continued  use  of  cost  grids,  some 
suggesting  minor  modifications.'""  The 


•■"  ACEEE.  DD-8.  1-2:  WSEO,  DD-9,  2;  Texas 
Gas.  DD-15,  4:  CEC,  DD-23.  24. 
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energy  consumed,  the  more  costly  the 
operation  of  the  product  will  be.'"' 

AHAM.  while  supporting  the  existing 
EnergyGuide  format  in  general, 
encouraged  the  Commission  to 
eliminate  cost  grids  from  the  labels. 
AHAM  cited  a  DOE  study  referenced  in 
the  1993  NPR  indicating  that  consumers 
rarely  use  cost  grids. and  often  consider 
them  to  contain  extraneous 
information.-^^  AHAM  also  contended 
that  eliminating  the  grids  would  further 
harmonize  the  Commission's 
EnergyGuide  labels  with  Canada's 
EnerGuides.^^-^ 

EGIA  commented  that  the  cost  grids 
are  confusing  to  customers  and, 
therefore,  confusing  to  salespeople.^^ 
Laclede  Gas,  in  opposing  the  use  of 
energy  factors  on  water  heater  labels, 
noted  that  the  inclusion  of  simplified 
cost  gridslwould  not  be  sufficient  to 
overcome  the  distorted  information 
provided  by  the  energy  factor 
disclosure.-"'' 

The  Commission's  authority  to 
require  cost  grids  is  derived  from 
section  324(c)(5)  of  EFCA.^'*  This 
section  permits,  but  does  not  direct,  the 
Commission  to  require  additional 
information  on  labels  relating  to  energy 
consumption  if  the  Commission 
determines  that  such  information  would 
assist  consumers  in  making  purchasing 
decisions  and  would  not  be  unduly 
burdensome  to  manufacturers. 
Therefore,  the  Commission  has  the 
authority  to  eliminate  cost  grids  from 
labels  if  it  no  longer  believes  that  they 
will  assist  consumers  in  making 
purchasing  decisions. 

Some  industry  members  contended 
that  consumers  often  find  that  the  cost 
grids  are  confusing  and  detract  from  the 
basic  message  of  the  labels.^"^  As 
explained  earlier,  other  amendments  the 
Commission  is  adopting  will  provide 
consumers  with  energy  consumption 
information  that  can  be  readily 
converted  to  provide  the  labeled 
product's  operating  cost.  Specifically, 
the  Commission's  adoption  of  estimated 
annual  energy  consumption  disclosures 
for  refrigerators,  refrigerator-freezers. 


J"' Maytag.  D,-4.  2. 

^'2  See  the  1993  NPR  at  58  FR  1 2829  and  B-2.  38- 
39. The  same  discussion  in  the  DOE  stud^  also 
includes  the  opinions  of  some  consumers  who 
favored  the  cost  grids. 

»"AH,AM.  D-5.  11. 

»<EGIA.  DI>-21.  2. 

»"  Laclede  G^s.  DD-20.  4.  The  comment  was  in 
opposition  to  the  proposal  to  require  energy  factors 
on  water  heater  labels,  supplemented  by  a  cost  grid 
to  enable  consuiners  to  estimate  the  annual 
operating  cost  o|f  the  products  based  on  local  utility 
rates. 

="•42  U.S.C.  0294(c)(5). 

» 'See  Maytag.  U-4.  2:  AHAM.  0-5.  11.  EGIA. 
DD-21/2. 


freezers,  water  heaters,  clothes  washers, 
and  dishwashers  makes  cost  grids  on 
labels  for  those  products  unnecessary 
because  the  information  they  provide 
will  now  be  available  by  multiplying  the 
energy  consumption  figure  by  an 
appropriate  cost  per  kWh,  therm  or 
gallon.^^*  Accordingly,  the  Commission 
has  determined  to  eliminate  cost  grids 
from  labels  for  these  products. 

The  Commission  believes,  however, 
that  consumers  may  want  and  benefit 
from  a  simplified  direct  disclosure  of 
estimated  annual  operating  cost. 
Therefore,  the  Commission  will  now 
require,  on  labels  for  refrigerators, 
refrigeratdr-freezers.  freezers,  clothes 
washers,  dishwashers,  and  water 
heaters,  a  statement  that  shows  the 
operating  costs  for  the  labeled  product 
derived  using  the  DOE  annual  average 
cost  for  electricity,  natural  gas,  propane, 
or  heating  oil,  as  appropriate.  This  will 
provide  consumers  with  an  estimate,  for 
purposes  of  comparison,  of  the 
product's  energy  usage  expressed  as  an 
operating  cost.  'The  statement  will 
identify  the  specific  costs  per  unit  for 
the  appropriate  fuel  and  the  year  DOE 
published  it.  Because  the  statement  will 
not  include  operating  cost  ranges  of 
comparability,  however,  the 
Commission  will  require  updating  of 
these  cost  figures  only  in  connection 
with  label  changes  occasioned  by  the 
publication  of  revisions  to  the  energy 
consumption  ranges  that  must  appear 
with  the  primary  energy  consumption 
disclosure.  The  statement  will  read  as 
followsf 

[Products]  using  more  energy  cost 
more  to  operate.  This  model's  estimated 
yearly  operating  cost  is: 

(Cost  figure  will  be  boxedl  Based  on 
a  (Year!  U.S.  Government  national 

average  cost  of  $ per  |kWh,  therm, 

or  gallon!  for  (electricity,  natural  gas, 
propane,  or  oil].  Your  actual  operating 
cost  will  vary  depending  on  your  local 
utility  rates  and  your  use  of  the 
product.-"** 

The  primary  energy  usage  disclosure 
on  the  current  labels  for  room  air 
conditioners  is  an  energy  efficiency 
figure  identified  as  an  "energy 
efficiency  ratio  (EER)"  in  the 


^"'See  Parts  IV.A.6.a..  b..  and  c.  above. 

^™For  clothes  washers  and  dishwashers,  the    - 
statement  will  read:  IProductjs  using  more  energy 
cost  more  to  operate.  This  model's  estimated  yearly 
operating  cost  is: 

[Electric  cost  figure  will  be  boxedl  when  used 
with  an  electric  water  heater 

[Gas  cost  figure  will  be  boxedl  when  used  with 
a  natural  gas  water  heater 

Based  on  a  (Year)  U.S.  Government  national 

average  cost  of  S per  kWh  for  electricity,  and 

S per  therm  for  natural  gas.  Your  actual 

operating  cost  will  vary  depending  on  your  local 
utility  rates  and  your  use  of  the  product. 
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industry.-'"  The  labels  cJso  niu.st 
disclose  a  cost  grid  based  on  different 
costs  per  kWh  for  electricity  and 
different  hours  of  use  per  year  of  the 
product.  Like  the  cost  grids  on  current 
labels  for  the  products  just  discussed, 
these  cost  grids  are  complicated  and 
occupy  a  significant  amount  of  label 
space.  Although  they  are  not  being 
amended  to  disclose  an  energy 
consumption  descriptor  like  the 
amended  labels  for  these  other  products, 
the  Commission  believes  that,  as  with 
the  other  labels,  room  air  conditioner 
labels  would  benefit  by  replacement  of 
the  cost  grids  with  the  operating  co.st 
statement,  and  is  amending  the  Rule  to 
that  effect.  The  space  on  all  these  labels 
that  was  previously  occupied  by  the 
cost  grids  and  text  references  to  cost 
will  be  available  for  the  remaining  text 
of  the  labels,  which  will  be  presented  in 
a  cleaner,  more  readable  format.^" 

To  implement  the  elimination  of  cost 
grids  from  labels,  the  Commission  is 
amending  the  Sample  Labels  for 
refrigerators,  refrigerator-freezers, 
freezers,  clothes  washers,  dishwashers, 
water  heaters,  and  room  air 
conditioners.  The  Commission  also  is 
amending  the  Appendices  that  pertain 
to  these  categories  to  delete  the  cost  grid 
materials  there  contained  (see 
Appendices  Al-F  in  "Text  of 
Amendments,  "  below)  as  well  as  the 
section  of  the  Rule  that  requires  cost 
grids  to  be  on  labels  for  these  products 
(see  section  305.11(a)(5)(i)(H)  in  "Text 
of  Amendments,"  below.) 

V.  Miscellaneous  Issues 

Several  comments  submitted  in 
response  to  the  1993  NPR  raised  issues 
that  the  Commission  has  not  identified 
for  comment,  or  were  related  only 
indirectly  to  the  proposals  in  the  NPR. 
These  issues  are  discussed  below. 

A.  Effective  Date 

AHAM  and  ARI  requested,  without 
elaboration,  that  the  Commission  allow 
six  months  until  the  amendments 
become  effective.^' 2  Section  324  of 
EPCA  provides  that  a  labeling  rule  must 
take  effect  not  later  than  three  months^ 
after  the  date  it  is  prescribed,  except 
that  the  effective  date  can  be  extended 
to  six  months  if  the  Commission 
determines  that  such  extension  is 
necessary  to  allow  adequate  time  for 
compliance.^"  Because  of  the  nature 
and  extent  of  the  amendments  being 


^'"Seethe  discussion  of  the  Commission's 
adoption  of  industry,  terms  for  required  energy 
efficiency  descriptors  in  Part  rv.B.3..  above. 

" '  See  the  discussion  of  the  text  of  the  labels  in 
Part  IV.B.4.a..  above. 

"2  AHAM.  D-5.  14;  ARL  D-6.  .> 

^  "  42  U.S.C.  6294(b)(4). 
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industry.-"'  The  label.s  cho  must 
disclose  a  cost  grid  based  on  different 
costs  per  kWh  for  electricity  and 
different  hours  of  use  per  year  of  the 
product.  Like  the  cost  grids  on  current 
labels  for  the  products  just  discussed, 
these  cost  grids  are  complicated  and 
occupy  a  significant  amount  of  label 
space.  Although  they  are  not  being 
amended  to  disclose  an  energy 
consumption  descriptor  like  the 
amended  labels  for  these  other  products, 
the  Commission  believes  that,  as  with 
the  other  labels,  room  air  conditioner 
labels  would  benefit  by  replacement  of 
the  cost  grids  with  the  operating  co,st 
statement,  and  is  amending  the  Rule  to 
that  effect.  The  space  on  all  these  labels 
that  was  previously  occupied  by  the 
cost  grids  and  text  references  to  cost 
will  be  available  for  the  remaining  text 
of  the  labels,  which  will  be  presented  in 
a  cleaner,  more  readable  format.^" 

To  implement  the  elimination  of  cost 
grids  from  labels,  the  Commission  is 
amending  the  Sample  Labels  for 
refrigerators,  refrigerator-freezers, 
freezers,  clothes  washers,  dishwashers, 
water  heaters,  and  room  air 
conditioners.  The  Connmission  also  is 
amending  the  Appendices  that  pertain 
to  these  categories  to  delete  the  cost  grid 
materials  there  contained  (see 
Appendices  Al-F  in  "Text  of 
Amendments,"  below)  as  well  as  the 
section  of  the  Rule  that  requires  cost 
grids  to  be  on  labels  for  these  products 
(see  section  305.11(a)(5)(i)(H)  in  "Text 
of  Amendments,"  below.) 

v.  Miscellaneous  Issues 

Several  comments  submitted  in 
response  to  the  1993  NPR  raised  issues 
that  the  Commission  has  not  identified 
for  comment,  or  were  related  only 
indirectly  to  the  proposals  in  the  NPR. 
These  issues  are  discussed  below. 

A.  Effective  Date 

AHAM  and  ARI  requested,  without 
elaboration,  that  the  Commission  allow 
six  months  until  the  amendments 
become  effective.^' 2  Section  324  of 
EPCA  provides  that  a  labeling  rule  must 
take  effect  not  later  than  three  months 
after  the  date  it  is  prescribed,  except 
that  the  effective  date  can  be  extended 
to  six  months  if  the  Commission 
determines  that  such  extension  is 
necessary  to  allow  adequate  time  for 
compliance.^ '3  Because  of  the  nature 
and  extent  of  the  amendments  being 


announced  today,  and  in  view  of  the 
request  by  the  two  trade  assoc:ial!ons, 
the  Commission  finds  that  the  six- 
month  period  is  necessary  to  allow 
those  who  are  subject  to  die  Rule  to 
come  into  compliance  with  the 
amendments.  The  effective  date  of  these 
amendments,  therefore,  will  be  six 
months  from  the  date  of  their 
publication  in  the  Federal  Register. 

B.  Central  Air  Conditioner  Labeling 

ARI  requested  that  the  Commission 
amend  the  Rule  to  require 
manufacturers  of  split-system  central  air 
conditioners  and  the  evaporator  coils 
(sometimes  sold  separately)  that  are  a 
part  of  them  to  base  their 
representations  of  energy  usage  on  the 
DOE  test  procedures.^ '-» AKI  also 
suggested  that  certain  disclosures  on 
central  air  conditioner  labels  be 
amended.- 15  xhe  Commission  believes 
that  soliciting  public  comment  on  the 
proposal  in  the  Federal  Register  may  be 
required  before  imposing  such  an 
amendment. 2'*  The  Commission  will 
tnke  these  suggestions  under  advisement 
for  future  amendments. 

C.  Cost  Grids  and  Furnace  Labeling 

ACEEE  made  several  suggestions 
pertaining  to  figures  and  disclosures  for 
use  on  cost  grids.''"  Because  the 
Commission  is  eliminating  cost  grids 
from  labels  on  refrigerators,  refrigerator- 
freezers,  freezers,  clothes  washers, 
di.shwashers,  water  heaters,  and  room 
air  conditioners,  these  suggestions  are 
no  longer  relevant.  ACEEE  also 
pro\'ided  an  alternative  Heat  Loss  Table 
for  use  with  the  Appendices  pertaining 
to  fiirnaces.^"*  The  Commission  cannot 
modify  the  Heat  Loss  Tables,  however, 
because  they  are  provided  by  DOE  as  a 
p.irt  of  the  test  procedure  for 
furnaces.-'** 


^'"Seethe  discussion  of  the  Commission's 
adoption  of  industry,  terms  for  required  energy 
efficiency  descriptors  in  Part  rV.B.3..  above. 

" '  See  the  discussion  of  the  text  of  the  labels  in 
Part  IV.B.4.a..  above. 

"2AHAM.  D-5.  14:  ARI.  D-6.  .> 

J" 42  U.S.C.  6294(b)(4). 


-■■•ARI,  D-6.  3-4.  Split  system  central  air 
co.nditioners  ronsist  of  a  condensing  unit,  which  is 
usjally  installed  outside,  and  en  evaporator  coil, 
which  is  installed  in  the  duct  work  inside  the 
house.  These  two  parts  can  be  purchased  from  the 
-Some  manufacturer  or  from  two  different 
ni.inufaciurers. 

''"  ARI  asked  that  the  text  on  central  air 
conditioner  labels  be  changed  to  eliminate,  from  the 
following  statement,  the  assertion  that  ratings  may 
Vrtry  "slightly":  "This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser  model 
combined  with  the  most  common  coil.  The  rating 
V.  ill  vary  slightly  with  ditlerenl  coils  and  in 
dif.remnt  geographic  regions."  ARI  also  asked  that 
the  statement  suggest  that  consumers  contact 
dealers  for  the  actual  efficiency  rating  of  the 
p.irthased  combination. 

-"•42  U.S.C.  6306(a)(1). 

•"  ACEtE,  DD-8. 1-3.  For  example.  ACEEE 
suggested  a  map  showing  regional  zones  for  room 
air  conditioners  similar  to  the  map  used  for  central 
air  conditioners. 

-'"W..at3. 

•"42  li.S.r.  324(c)(1). 


D.  Water  Use  Disclosures 

USEPA  suggested  that  the  Rule  be 
expanded  to  include  a  disclosure  of  the 
water-use  efficiency  of  appliances  that 
use  water.--"  Because  EPCA  does  not 
give  the  Commission  the  authority  to 
require  such  disclosures,  the 
Commission  cannot  expand  the  Rule  as. 
L'SEPA  requests.  In  a  related  matter, 
however,  the  Commission  recently  has 
amended  the  Rule  to  require  disclosure 
of  the  water  use  of  certain  plumbing 
products,  in  accordance  with  a  directive 
in  the  Energy  Policy  Act  of  1992.-"' 

E.  Data  Submissions,  Ranges  of 
Comparability,  and  Testing 

CEC  suggested  specific  revisions  to 
three  sections  of  the  Rule.  First.  CEC 
suggested  that  section  305.8  be  amended 
so  required  submissions  of  data  could 
be  made  to  the  Commission  "or  its 
designated  representative.""^  Second. 
CEC  requested  adding  language  to 
section  305.9  that  would  give  the 
Commission  the  authority  to  change  the 
ranges  of  comparability  in 
circAiJnstances  other  than  when  the 
range  limits  change  by  more  than 
15%. --3  Third.  CEC  proposed  several 
changes  to  section  305.16,  which  relates 
to  required  testing  by  designated 
laboratories  for  enforcement  purposes. 
CEC  stated  that  the  section  should 
clarify  whether  "no  more  than  two" 
samples  must  be  tested  and  should 
provide  for  verification  testing  without 
the  notice  and  reverification  procedures 
currently  in  the  section,  and  that  the 
Commission  should  not  pay  for  the  tests 
when  they  are  required."* 

The  Commission  appreciates  CEC's 
suggestions.  However,  before  adopting 
any  such  amendments,  the  Commission 
would  need  to  solicit  public  comment 
on  them.  The  Commission  will  take 
these  suggestions  under  advisement  for 
possible  future  amendment  proceedings. 

VL  Metric  Usage 

Section  205b  of  the  Metric  Conversion 
Act,  as  amended  by  the  Omnibus  Trade 
and  Competitiveness  Act,  states  that  the 
metric  measurement  system  is  the 
preferred  system  of  weights  and 
measures  in  the  United  States."*  It  also 
requires  federal  agencies  to  use  the 
metric  system  in  all  procurements, 
grants  and  other  business- related 
activities  (which  include  rulemakings), 
except  to  the  extent  that  such  use  is 
impractical  or  is  likely  to  cause 


^loUSEPA.  DD-12.  1-2. 

»'  See  58  FR  54955  (Oct.  25.  1993). 

'"CEC.  DD-23,  27-28. 

"'W..28. 

"«W..  28-30.  j 

=53  15  t'.S.C.  205b. 
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of  or  in  addition 

ments. 
on  asked  whether 
e  Rule  should 

of  the  required 
c  or  dual  terms. 
|.  Second,  the 
comment  on 
Id  require  that  the 
r  covered 
in  metric  or  dual 


significant  inefficiencies  or  loss  of 
markets  to  United  States  firms.  Because 
of  its  general  support  of  the  policy 
stated  in  the  Omnibiis  Trade  and 
Competitiveness  Act]  the  Commission 
solicited  comment,  it  the  1993  NPR.  on 
three  areas  of  the  Rute  (described  below) 
with  a  potential  for  t|te  use  of  metric 
terms — either  in  plai 
to  inch-pound  meas 

First,  the  Commis 
section  305.11(a)  of 
specify  the  dimensioi 
EnergyGuides  in  me 
or  remain  unchangei 
Commission  solicitei 
whether  the  Rule  sb 
capacity  descriptors 
products  be  exp 
terms.^^  Manufacturers  must  annually 
submit  to  the  CommL»sion  energy 
efficiency  data  on  their  products,  based 
on  DOE  tests,  that  are  categorized  on  the 
basis  of  these  capacit  r  descriptors. 
These  data  then  form  the  basis  for  the 
ranges  of  comparability  on  the 
EnergyGuides.  See  se;:tion  305.8  of  the 
Rule.  The  Commission  asked  whether  to 
leave  the  present  requirements 
unchanged,  or  to  require  the  reports  to 
the  Commission  and/ or  the  disclosures 
on  the  EnergyGuides  to  be  in  metric  or 
in  dual  terms.  Third.  Jie  cost  grids 
currently  required  on  EnergyGuides  for 
clothes  washers,  dish  tvashers.  and  water 
heaters  show,  as  one  actor  of  the  grid, 
a  fuel  cost  expressed  n  terms  of 
kilowatt-hours  for  eleiAricity,  therms  for 
natural  gas,  and  gallo  is  for  heating  oil. 
None  of  these  is  a  completely  metric 
term.  See  Appendices  C,  D,  and  F.  The 
Commission  solicited  coramenton 
whether  to  require  m(  trie  or  dual 
disclosures,  of  to  leav  e  the  present 
requirements  unchani;ed. 

Ten  comments  addi  essed  the  issue  of 
metric  usage."'  Only  CEC  supported 
adopting  metric  or  du  al  measurements 
in  any  of  the  Rule's  requirements.  The 
others  recommended  eaving  the  Rule 
unchanged. 

CEC  recommended  that  the 
dimension  specificati  ms  for  the  labels 
and  the  capacity  desc  iptors  on  labels  be 
specified  in  dual  terms.  CEC  stated  that 
the  Rule  should  continue  to  allow  that 
submissions  be  made  in  inch-pound 
units  because  Commii  sion  staff  could 
make  the  conversion  lo  metric  units 


°*CurTBntly.  section  305. '  of  the  Rule  requires 
for  some  products  be 


and  first  hour  rating 


that  the  capacity  descriptor^  ( 

in  inch-pound  measurement  cubic  feet  for 

refrigerator*,  refrigerator-fretzers  and  freezers,  Btu"s 

for  climate  control  products  i 

in  gallons  for  water  heaters. 

^'  Amana.  D-1 .  4:  Whirlpbol.  D-3. 6;  AilAM.  D- 
S.  12-13:  ARJ.  D-6.  2-3:  Spiid  Queen.  D-8. 1; 
GAMA.  D-9.  2-3:  ACEEE.  Dp-S.  2;  Texas  Gas.  DD- 
15.  5-6:  Uclede  Gas.  DD-zq,  6;  CEC.  DO-23.  2S- 
.46. 


more  easily  after  preparing  ranges  of 
comparability.  On  cost  grids.  CEC 
recommended  keeping  kWh  without 
inch-pound  equivalents,  and  requiring 
that  therms  and  gallons  be  disclosed 
with  their  metric  equivalents.^'" 

Amana,  Speed  Queen  and  Texas  Gas 
opposed  amending  the  label  dimension 
specifications. 2^  Amana  contended  that 
there  is  no  benefit  to  metric 
dimensioning,  and  Speed  Queen  stated 
that  metric  or  dual  dimensions  would 
most  likely  conflict  with  printing 
industry  standards  for  type  font  sizing 
and  spacing."® 

Most  of  the  comments  that  opposed 
requiring  label  disclosures  in  metric  or 
dual  units  stated  that  the  labels  with 
metric  or  dual  disclosures  would  be 
cluttered  and  complicated.^"  would 
confuse  consumers,^'^  and  would  be 
less  "consumer-friendly,"  contrary  to 
the  Commission's  goals  in  revising  label 
format. 2J'  GAMA  contended  that 
consumers  would  not  understand-metric 
terms  and  that  the  DOE  tests  do  not  use 
them.  GAMA  further  stated  that  a  dual 
disclosure  requirement  would  make  the 
already  full  GAMA  Directory  confusing 
and  unwieldy.23^  ACEEE  stated  that 
dual  or  metric  disclosures  would 
educate  consumers  as  to  metric 
measurements  but  confuse  them  as  to 
energy  usage  and  complicate  the 
labels.  235 

Four  comments  contended  that 
requirements  to  submit  or  disclose 
capacities  in  metric  or  dual  terms  would 
be  place  a  burden  on  the  industry, 
although  none  quantified  the  burden.--^ 
AHAM  and  Texas  Gas  declared  that  a 
change  to  metric  or  dual  disclosures 
would  be  burdensome,  and  Amana 
predicted  that  the  use  of  dual  terms 
would  add  time  to  the  preparation  of 
data  submissions. 23'  ARI  stated  that 
requiring  submissions  in  metric  terms 
would  defeat  the  purpose  of  permitting 
industry  efficiency  descriptors  (such  as 
"AFUE"  and  "SEER"),  and  that  showing 
information  on  labels  in  metric  terms 


^CEC.DD-23,  25-26. 

J"  Amana.  D-1.  4;  Speed  Queen,  D-«,  1;  Texas 
Gas.  DD-l5,5-6. 

J'o  Amana.  D-1.  4;  Speed  Queen.  DS.  1. 

="  ARI.  D-6,  2:  ACEEE,  DD-a.  2:  Texas  Gas.  DD- 
15.  S-6:  (.sclede  Gas.  DD-20. 6. 

^'' ARI.  D-6.  2:  Speed  Queen.  D-B.  1;  ACEEE. 
DD-6.  2:  Uclede  Gas.  DD-20. 6. 

i'' Whirlpool.  D-3, 6:  Speed  Queen,  D-B.  1: 
ACEEE.  DD-«,  2. 

J"  GAMA.  D-«.  2-3. 

i«ACEEE.DD-«.  2. 

«  Amana,  D-1.  4:  AHAM,  D-5, 13:  ARI,  D-6,  2- 
3:  Texas  Gas.  DD-15,  5. 

2"  AHAM,  D-5, 13: .Texas  Gas.  DD-15, 5;  Amana, 
D-1.  4. 


would  be  a  burden  on  industry  that 
would  not  benefit  consumers.^?* 

The  Commission  has  determined  that 
requiring  manufacturers  to  disclose 
label  information  in  metric  terms  could 
cause  significant  inefficiencies  by 
confusing  consumers.  As  ACEEE  stated, 
such  a  requirement  may  raise 
consumers'  awareness  of  metric  terms, 
but  at  the  expense  of  the  basic  purpose 
of  the  labeling  program — effective 
communication  of  energy  usage  of 
labeled  products.  The  Commission  also 
has  concluded  that  dual  disclosures 
would  unacceptably  complicate  labels. 
Because  the  Rule  will  not  require  metric 
or  dual  disclosures  on  labels,  the 
Commission  is  not  requiring 
submissions  in  those  terms. 

To  support  the  policy  articulated  in 
the  Metric  Conversion  Act,  the 
Commission  is  amending  section 
305.11(a)(1)  of  the  Rule  to  have  it 
express  the  dimensions  of  the  labels  in 
inch-pound  and  metric  units.  The 
Commission  is  leaving  unchanged  the 
font,  type-point-size  and  pjca 
specifications  in  the  sample  labels  that 
show  them,  however,  because  they  are 
for  use  only  by  the  printing  industry  in 
setting  up  and  producing  the  labels  and 
because  there  are  no  direct  metric 
equivalents  for  them.^''^ 

VII.  Regulatory  Flexibility  Act 

In  the  1988  NPR.  the  Commission 
concluded,  on  a  preliminary  basis,  that 
an  initial  regulatory  flexibility  analysis 
was  not  necessary  for  the  proposed 
amendments  to  the  Rule  because  the 
amendments,  if  promulgated,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.2-«> 
The  Commission  stated  that  its 
conclusion  was  based  on  information 
presently  available  and  requested 
comment  on  the  subject.  No  comments 
were  received  on  this  issue. 

In  the  1993  NPR.  the  Commission 
again  sought  comment  on  this  issue.  No 
comments  were  received.  Accordingly, 
the  Commission  has  no  reason  to 
believe  that  the  amendments  it  is 
adopting  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

First,  the  amendments  relating  to 
energy  usage  disclosures  for  furnaces 
will  not  have  a  significant  impact 
because  the  two  proposed  changes  are 
likely  to  offset  each  other  in  terms  of 


"•ARI.  D-6,  2-3.  See  discussion  of  industry 
efficiency  descriptors  at  Part  IV.B.3.,  above. 

'■'*The  Commission  could  require  that  the 
dimensions  of  the  printed  areas  of  tho  labels  and 
the  type  size  specifications  be  expressed  in 
millimeters. 

»«  See  Regulatory  Flexibility  Act,  5  U.S.C  603- 
605;  see  also  53  FR  22113. 


cost  and  burden.  To  the  extent  that 
manufacturers  will  have  to  prepare  the 
product-specific  labels,  instead  of  the 
labels  presently  required,  they  will 
incur  somewhat  greater  administrative 
and  printing  expenses.  This  will  be 
offset,  to  some  extent,  because  they  will 
be  able  to  disclose  required  information 
in  an  industry  directory  instead  of 
preparing  fact  sheets.  Overall,  the 
Commission  expects  that  most  firms, 
regardless  of  size,  will  experience  a 
reduction  of  expense  primarily  because 
of  lower  printing  costs. 

Second,  the  amendments  relating  to 
the  creation  of  new  range  sub-categories 
for  furnaces,  room  air  conditioners, 
clothes  washers,  refrigerators, 
refrigerator-freezers,  and  freezers  will 
not  have  a  significant  economic  impact. 
The  amendments  will  impose  few,  if 
any,  additional  costs.  In  addition,  these 
products  would  now  be  categorized  in 
accordance  with  the  subdivisions  in 
DOE's  minimum  efficiency  standards 
program,  making  if  administratively 
easier  for  the  affected  organizations, 
which  will  no  longer  be  required  to 
comply  with  two  sets  of  similar,  but 
inconsistent,  regulations. 

Finally,  the  amendments  relating  to 
the  use  of  a  different  label  format  and 
different  energy  usage  descriptors  on 
labels  will  not  have  a  significant 
economic  impact.  Although  there  will 
be  a  small  initial  cost  in  changing 
current  labels,  the  cost  is  likely  to  be 
offset  in  future  years  because  fewer 
annual  label  changes  are  likely  to  be 
required  with  the  use  of  the  new 
descriptors  which,  unlike  current  dollar 
descriptors,  will  not  be  subject  to 
annual  changes. 

Because  it  appears,  on  the  basis  of 
evidence  presently  available,  that  these 
changes  will  not  be  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  and  its  implementing 
regulation,  the  Commission  concludes 
that  a  final  regulatory  flexibility  analysis 
is  unnecessary.  In  light  of  the  above,  the 
Commission  certifies,  under  the 
provisions  of  Section  5  of  the  Regulatory 
Flexibility  Act,  that  the  amendments  it 
is  adopting  today  will  not  have  a 
significant  economic  impact  on  a 
sub.stantial  number  of  small  entities.*-" 

VIII.  Paperwork  Reduction  Act 

In  the  1988  NPR,  the  Commission 
stated  that  the  Rule  contains  disclosure 
and  reporting  requirements  that 
constitute  "information  collection 
requirements"  as  defined  by  5  C.F.R. 
1320.7(c),  the  regulation  that 


•■"  5  U.S.C  605(b). 
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cost  and  burden.  To  the  extent  that 
manufacturers  will  have  to  prepare  the 
product-specific  labels,  instead  of  the 
labels  presently  required,  they  will 
incur  somewhat  greater  administrative 
and  printing  expenses.  This  will  be 
offset,  to  some  extent,  because  they  will 
be  able  to  disclose  required  information 
in  an  industry  directory  instead  of 
preparing  fact  sheets.  Overall,  the 
Commission  expects  that  most  firms, 
regardless  of  size,  will  experience  a 
reduction  of  expense  primarily  because 
of  lower  printing  costs. 

Second,  the  amendments  relating  to 
the  creation  of  new  range  sub-categories 
for  furnaces,  room  air  conditioners, 
clothes  washers,  refrigerators, 
refrigerator-freezers,  and  freezers  will 
not  have  a  significant  economic  impact. 
The  amendments  will  impose  few,  if 
any,  additional  costs.  In  addition,  these 
products  would  now  be  categorized  in 
accordance  with  the  subdivisions  in 
DOE'S  minimum  efficiency  standards 
program,  making  it  administratively 
easier  for  the  affected  organizations, 
which  will  no  longer  be  required  to 
comply  with  two  sets  of  similar,  but 
inconsistent,  regulations. 

Finally,  the  amendments  relating  to 
the  use  of  a  different  label  format  and 
different  energy  usage  descriptors  on 
labels  will  not  have  a  significant 
economic  impact.  Although  there  will 
be  a  small  initial  cost  in  changing 
current  labels,  the  cost  is  likely  to  be 
offset  in  future  years  because  fewer 
annual  label  changes  are  likely  to  be 
required  with  the  use  of  the  new 
descriptors  which,  unlike  current  dollar 
descriptors,  will  not  be  subject  to 
annual  changes. 

Because  it  appears,  on  the  basis  of 
evidence  presently  available,  that  these 
changes  will  not  be  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  and  its  implementing 
regulation,  the  Commission  concludes 
that  a  final  regulatory  flexibility  analysis 
is  uimecessary.  In  light  of  the  above,  the 
Commission  certifies,  under  the 
provisions  of  Section  5  of  the  Regulatory 
Flexibility  Act,  that  the  amendments  it 
is  adopting  today  will  not  have  a 
significant  economic  impact  on  a 
sub.stantial  number  of  small  entities.-^' 

VIII.  Paperwork  Reduction  Act 

In  the  1988  NPR,  the  Commission 
stated  that  the  Rule  contains  disclosure 
and  reporting  requirements  that 
constitute  "information  collection 
requirements"  as  defined  by  5  C.F.R. 
1320.7(c),  the  regulation  that 


implements  the  Paperwork  Reduction 
Act  (••PRA").2-»2  The  Commission  noted 
that  the  Rule  had  been  reviewed  and 
approved  in  1984  by  the  Office  of 
Management  and  Budget  ("OMB")  and 
assigned  OMB  Control  No.  3084-0068. 
Since  the  1988  NPR  was  published,  the 
Supreme  Court  has  determined  that 
agency  regulations  requiring  disclosures 
to  third  parties  are  not  subject  to  the 
PRA.^"'  OMB  has  again  reviewed  the 
Rule  and  extended  its  approval  for  its 
recordkeeping  and  reporting 
requirements  until  February  28,  1996. 
The  amendments  now  being  adopted  do 
not  alter  the  recordkeeping  or  reporting 
requirements  and.  therefore,  do  not 
require  further  OMB  clearance. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Incorporation  by 
reference,  Labeling,  Reporting  and 
recordkeeping  requirements.  Water 
conservation. 

For  the  reasons  set  forth  in  the 
preamble,  16  CFR  is  amended  as 
follows: 

Text  of  Amendments 

PART  305— RULE  CONCERNING 
DISCLOSURES  REGARDING  ENERGY 
CONSUMPTION  AND  WATER  USE  OF 
CERTAIN  HOME  APPLIANCES  AND 
OTHER  PRODUCTS  REQUIRED 
UNDER  THE  ENERGY  POLICY  AND 
CONSERVATION  ACT  {'APPLIANCE 
LABELING  RULE  ") 

1.  Part  305  is  amended  by  revising  the 
heading  to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  30,5 
continues  to  read  as  follows: 

Authority:  42  D.S.C.  6294. 

3.  Sections  305.2  (h)  through  (j)  are 
revised  to  read  as  follows: 

§305.2    Definitions. 

*         »         •         *         * 

(h)  Estimated  annual  enorgy 
consumption  and  estimated  annual 
operating  cost.  (1)  Estimated  annual 
energy  consumption  means  the  energy 
or  (for  products  described  in  sections 
305.3(k)-(n))  water  that  is  likely  to  be 
consumed  annually  in  repre.sentative 
use  of  a  consumer  product,  as 
determined  in  accordance  with  tests 
prescribed  under  sedion  323  of  the  Act 
(42  U.S.C.  6293). 

(i)  Kilowatt-hour  use  per  year,  or 
kWh/yr.,  means  estimated  annual  energy 
consumption  expressed  in  kilowatt- 
hours  of  electricity. 


'  5  use.  605(b). 


•^-44  U.S.C  3501-35;iO. 

■" Dt lie  V.  United Steelworkcrs nfAniema,  494 
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(ii)  Therm  use  per  year,  or  thermshr.. 
means  estimated  annual  energy 
consumption  expressed  in  therms  of 
natural  gas. 

(iii)  Gallon  use  per  year,  or  gallons/ 
yr.,  means  estimated  annual  energy 
consumption  expressed  in  gallons  of- 
propane  or  No.  2  heating  oil. 

(2)  Estimated  annual  operating  cost 
means  the  aggregate  retail  cost  of  the 
energy  that  is  likely  to  be  consumed 
annually  in  representative  use  of  a 
consumer  product,  as  determined  in 
accordance  with  tests  prescribed  under 
section  323  of  the  Act  (42  U.S.C.  6293). 

(i)  Energy  efficiency  rating  means  the 
following  product-specific  energy  usage 
descriptors:  "annual  fuel  utilization 
efficiency  (AFUE)"  for  furnaces;  "energ> 
efficiency  ratio  (EER)"  for  room  air 
conditioners;  "seasonal  energy 
efficiency  ratio  (SEER)"  for  the  cooling 
function  of  central  air  conditioners  and 
heat  pumps;  and,  "heating  sea.sonal 
performance  factor  (HSPF)  "  for  the 
heating  function  of  heat  pumps,  as  all 
four  descriptors  are  determined  in 
accordance  with  tests  prescribed  under 
section  323  of  the  Act  (42  U.S.C.  6293). 
These  product-specific  energy  usage 
descriptors  shall  be  used  in  satisfying 
all  the  requirements  of  this  part. 

(j)  Range  of  estimated  annual  ent'ri:v 
consumption  means  the  range  of 
estimated  annual  energy  consumption 
per  year  of  all  models  within  a 
designated  range  of  comparability. 
*         *        •         •        * 

4.  Sections  305.3  (a)  and  (b)  are 
revised  to  read  as  follows: 

§  305.3    Description  of  covered  products  to 
which  this  part  applies. 

(a)  Refrigerators  and  refrigerator- 
freezers.  (1 )  Electric  refrigerator  means  a 
cabinet  designed  for  the  refrigerated 
storage  of  food  at  temperatures  above  32 
°y.,  and  having  a  source  of  refrigeration 
requiring  single  phase,  ahernatin- 
current  electric  energy  input  onh .  .An 
electric  refrigerator  may  include  a 
compartment  for  the  freezing  and 
storage  of  food  at  temperatures  below  32 
"F.,  but  does  not  provide  a  separate  low 
temperature  compartment  designed  for 
the  freezing  and  storage  of  food  at 
temperatures  below  8  °F.  An  "all- 
refrigerator"  is  an  electric  refrigerator 
which  does  not  include  a  compartment 
for  the  freezing  and  long  time  storage  of 
food  at  temperatures  below  32  "F  (0.0 
"C).  An  "all-refrigerator"  may  include  a 
compartment  of  0.50  cubic  capacity 
(14.2  liters)  or  less  for  the  freezing  and 
storage  of  ice. 

(2)  Electric  refrigerator-freezer  means 
a  cabinet  which  consists  of  two  or  m'^'e 
compartments  with  at  least  one  of  Ihn 
compartments  designed  for  the 
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refrigerated  storage  of  food  at 
temperatures  above  32  fp.  and  with  at 
least  one  of  the  comparunents  designed 
for  the  freezing  and  stoi  age  of  food  at 
temperatures  below  8  "l '.  which  may  be 
adjusted  by  the  user  to  a  temperature  of 
0  °F.  or  below.  The  soui  ce  of 
refrigeration  requires  single  phase, 
alternating  current  elect  ric  energy  input 
only. 

(b)  Freezer  means  a  a  binet  designed 
as  a  unit  for  the  h^ezin;  and  storage  of 
food  at  temperatures  of  )  "F.  or  below, 
and  having  a  source  of  lefrigeration 
requiring  single  phase,  alternating 
current  electric  energy  input  only. 
•        •        •        »        * 

5.  Section  305.3  is  am  ended  by 
adding  paragraph  (c)(l}  and  reserving 
paragraph  (c)(2)  to  read  ss  follows: 

§  305.3    Description  of  covered  products  to 
wtiich  this  part  applies. 


c  es 


lid 


(c)  *   •   * 

(1)  Water  Heating  Dis^ 
a  dishwasher  which  is 
heating  cold  inlet  water 
or  a  dishwasher  for  whi^h 
manufacturer  recomme 
with  a  nominal  inlet  wa 
of  120  °F.  and  may  operite 
these  inlet  water  temper  jt 
providing  internal  watei 
above  120  °F.  in  at  least 
of  the  normal  cycle. 

6.  Section  305.3(e)  is 
as  follows: 


ngle  phase 
ch  is  an  encased 


§  305.3    Description  of  cohered  products  to 
wtitcti  ttiis  part  app4ies. 

•  »         •         »  . 

(e)  Room  air  conditior  er  means  a 
consumer  product,  othei  than  a 
packaged  terminal  air  co  nditioner 
which  is  powered  by  a  s 
electric  current  and  whi 
assembly  designed  as  a  i  nit  for 
mounting  in  a  window  c  r  through  the 
wall  for  the  purpose  of  p  roviding 
delivery  of  conditioned  i  ir  to  an 
enclosed  space.  It  indue  es  a  prime 
source  of  refrigeration  ar  d  may  include 
a  means  for  ventilating  aid  heating. 

•  •        •        •        * 

7.  Section  305.3(f)  intrbductory  text  is 
revised  to  read  as  followj 

§  305.3    Description  of  cohered  products  to 
wtiicti  this  part  applies. 


washer  means 

igned  for 
(nominal  50  °F.) 
the 

s  operation 
er  temperature 
at  either  of 
ures  by 
heating  to 
one  wash  phase 

iBvised  to  read 


•  mea  ns 


(f)  Clothes  washer 
product  designed  to  clea  i 
utilizing  a  water  solutior 
or  detergent  and  mechan  cal 
other  rnovement,  and  mu  st 
following  classes:  automatic 


a  consumer 
clothes, 
of  soap  and/ 
agitation  or 
be  one  of  the 
clothes 


washers,  semi-automatic  clothes 
washers,  and  other  clothes  washers. 

*  •        •        *        • 

8.  Section  305.3(g)  is  revised  to  read 
as  follows: 

§  305.3    Description  of  covered  products  to 
wttich  tttis  part  appites. 

*  »        •        •        • 

(g)  Furnaces.  (1)  Furnace  means  a 
product  which  utilizes  only  single- 
phase  electric  current,  or  single-phase 
electric  current  or  DC  current  in 
conjunction  with  natural  gas.  propane, 
or  home  heating  oil.  and  which — 

(i)  Is  designed  to  be  the  principal 
heating  sources  for  the  hving  space  of  a 
residence: 

(ii)  Is  not  contained  within  the  same 
cabinet  with  a  central  air  conditioner 
whose  rated  cooling  capacity  is  above 
65,000  Btu  per  hour; 

(iii)  Is  an  electric  central  furnace, 
electric  boiler,  forced-air  central 
furnace,  gravity  central  furnace,  or  low- 
pressure  steam  or  hot  water  boiler  and 

(iv)  Has  a  heat  input  rate  of  less  than 
300.000  Btu  per  hour  for  electric  boilers 
and  low  pressure  steam  or  hot  water 
boilers  and  less  than  225,000  Btu  per 
hour  for  forced-air  central  furnaces, 
gravity  central  furnaces,  and  electric 
central  furnaces. 

(2)  Electric  central  furnace  means  a 
furnace  designed  to  supply  heat  through 
a  system  of  ducts  with  air  as  the  heating 
medium,  in  which  heat  is  generated  by 
one  or  more  electric  resistance  heating 
elements  and  the  heated  air  is  circulated 
by  means  of  a  fan  or  blower. 

(3)  Forced  air  central  furnace  means 
a  gas  or  oil  burning  furnace  designed  to 
supply  heat  through  a  system  of  ducts 
with  air  as  the  heating  medium.  The 
heat  generated  by  combustion  of  gas  or 
oil  is  transferred  to  the  air  within  a 
casing  by  conduction  through  heat 
exchange  surfaces  and  is  circulated 
through  the  duct  system  by  means  of  a 
fan  or  blower. 

(4)  Gravity  central  furnace  means  a 
gas  fueled  furnace  which  depends 
primarily  on  natural  convection  for 
circulation  of  heated  air  and  which  is 
designed  to  be  used  in  conjunction  with 
a  system  of  ducts. 

(5)  Electric  boiler  means  an 
electrically  powered  furnace  designed  to 
supply  low  pressure  steam  or  hot  water 
for  space  heating  application.  A  low 
pressure  steam  boiler  operates  at  or 
below  15  pounds  per  square  inch  gauge 
(psig)  steam  pressure;  a  hot  water  boiler 
operates  at  or  below  160  psig  water 
pressure  and  250  "F.  water  temperature. 

(6)  Low  pressure  steam  or  hot  water 
boiler  means  an  electric,  gas  or  oil 
burning  furnace  designed  to  supply  low 
pressure  steam  or  hot  water  for  space 


heating  application.  A  low  pressure 
steam  boiler  operates  at  or  below  15 
pounds  psig  steam  pressure;  a  hot  water 
boiler  operates  at  or  below  160  psig 
water  pressure  and  250  "F.  water 
temperature. 

(7)  Outdoor  furnace  or  boiler  is  a 
furnace  or  boiler  normally  intended  for 
installation  out-of-doors  or  in  an 
unheated  space  (such  as  an  attic  or  a 
crawl  space). 

(8)  Weatherized  warm  air  furnace  or 
boiler  means  a  furnace  or  boiler 
designed  for  installation  outdoors, 
approved  for  resistance  to  wind,  rain, 
and  snow,  and  supplied  with  its  own 
venting  system. 

*  •        •        *        » 

9.  Section  305.3(h)  introductory  text 
and  paragraph  (h)(3)  are  revised,  and 
paragraphs  (h)  (4)  and  (5)  are  added,  to 
read  as  follows: 

§  305.3    Description  of  covered  products  to 
wtiicti  this  part  applies. 

»         •         •         •         • 

(h)  Central  air  conditioner  means  a 
product,  other  than  a  packaged  terminal 
air  conditioner,  which  is  powered  by 
single  phase  electric  current,  air  cooled, 
rated  below  65.000  Btu  per  hour,  not 
contained  within  the  same  cabinet  as  a 
furnace,  the  rated  capacity  of  which  is 
above  225,000  Btu  per  hour,  and  is  a 
heat  pump  or  a  cooling  only  unit, 

*  •        *        •        • 

(3)  Evaporator  coil  means  a 
component  of  a  central  air  conditioner 
which  is  designed  to  absorb  heat  from 
an  enclosed  space  and  transfer  the  heat 
to  a  refrigerant. 

(4)  Single  package  unit  means  any 
central  air  conditioner  in  which  all  the 
major  assemblies  are  enclosed  in  one 
cabinet. 

(5)  Split  system  means  any  central  air 
conditioner  in  which  one  or  more  of  the 
major  assemblies  are  separate  from  the 
others. 

*  •  •  »  w 

10.  Section  305. 3(i)  is  revi.sed  to  read 
as  follows: 

§  305.3    Description  of  covered  products  to 
which  this  part  applies. 

*  *         »         •         • 

(i)  Heat  pump  means  a  product,  other 
than  a  packaged  terminal  heat  pump. . 
which  consists  of  one  or  more 
assemblies,  powered  by  single  phase 
electric  current,  rated  below  65,000  Btu 
per  hour,  utilizing  an  indooi 
conditioning  coil,  compressor,  and 
refrigerant-to-outdoor  air  heat  exchanger 
to  provide  air  heating,  and  may  also 
provide  air  cooling,  dehumidifying, 
humidifying,  circulating,  ai>d  air 
cleaning. 


11.  The  section  heading  and  the 
introductory  text  of  paragraph  (a)  of 
§  305.5  are  revised  to  read  as  follows: 

§  305.5    Determinations  of  estimated 
annual  energy  consumption,  estimated 
annual  operating  cost,  and  energy 
efficiency  rating,  and  of  water  use  rate. 
(a)  Procedures  for  determining  the 
estimated  annual  energy  consumption, 
the  estimated  annual  operating  ccsts, 
the  energy  efficiency  ratings  and  the 
efficacy  factors  of  covered  products  are 
those  found  in  10  CFR  Part  430.  Subpart 
B,  in  the  following  sections: 
*        •        *        «        • 

12.  Section  305.7  is  revised  to  read  as 
follows: 

§  305.7    Determinations  of  capacity. 

The  capacity  of  covered  products 
shall  be  determined  as  follows: 

(a)  Refrigerators  and  refrigerator- 
freezers.  The  capacity  shall  be  the  total 
refrigerated  volume  (VT)  in  cubic  feet, 
rounded  to  the  nearest  one-tenth  of  a 
cubic  foot,  as  determined  according  to 
Appendix  Al  to  10  CFR  Part  430, 
Subpart  B. 
;     (b)  Freezers.  The  capacity  shall  be  the 
'  total  refrigerated  volume  (VT)  in  cubic 
feet,  rounded  to  the  nearest  one-tenth  of 
a  cubic  foot,  as  determined  according  to 
Appendix  Bl  to  10  CFR  Part  430. 
Subpart  B. 

(c)  Dishwashers.  The  capacity  shall  be 
the  place-setting  capacity,  determined 
according  to  Appendix  C  to  10  CFR  Part 
430.  Subpart  B. 

(d)  Water  heaters.  The  capacity  shall 
be  the  first  hour  rating,  as  determined 
according  to  Appendix  E  to  10  CFR  Part 
430,  Subpart  B. 

(e)  Room  air  conditioners.  The 
capacity  shall  be  the  cooling  capacity  in 
Btu's  per  hour,  as  determined  according 
to  Appendix  F  to  10  CFR  Part  430. 
Subpart  B,  but  rounded  to  the  nearest 
value  ending  in  hundreds  that  will 
satisfy  the  relationship  that  the  value  of 
EER  used  in  representations  equals  the 
rounded  value  of  capacity  divided  by 
the  value  of  input  power  in  watts.  If  a 
value  ending  in  hundreds  will  not 
satisfy  this  relationship,  the  capacity 
may  be  rounded  to  the  nearest  value 
ending  in  50  that  will. 

(0  Clothes  washers.  The  capacity  shall 
be  the  tub  capacity,  rounded  to  the 
nearest  gallon,  as  determined  according 
to  Appendix  J  to  10  CFR  Part  430. 
Subpart  B.  in  the  terms  "standard"  or 
"compact"  as  defined  in  Appendix  J. 

(g)  Furnaces.  The  capacity  shall  be  the 
heating  capacity  in  Btu's  per  hour, 
rounded  to  the  nearest  1,000  Btu's  per 
hour,  as  determined  acconfiog  to 
Appendix  N  to  10  CFR  Part  430.  Sub»rt 
B  .  ^- 
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11.  The  section  heading  and  the 
introductory  text  of  paragraph  (a)  of 
§  305.5  are  revised  to  read  as  follows: 

§  305.5    Determinations  of  estimated 
annual  energy  consumption,  estimated 
annual  operating  cost,  and  energy 
efficiency  rating,  and  of  water  use  rale. 
(a)  Procedures  for  determining  the 
estimated  annual  energy  consumption, 
the  estimated  annual  operating  costs, 
the  energy  efficiency  ratings  and  the 
efficacy  factors  of  covered  products  are 
those  found  in  10  CFR  Part  430.  Subpart 
B.  in  the  following  sections: 
*        •        *        •        • 

12.  Section  305.7  is  revised  to  read  as 
follows: 

§  305.7    Determinations  of  capacity. 

The  capacity  of  covered  products 
shall  be  determined  as  follows: 

(a)  Refrigerators  and  refrigerator- 
freezers.  The  capacity  shall  be  the  total 
refrigerated  volume  (VT)  in  cubic  feet, 
rounded  to  the  nearest  one-tenth  of  a 
cubic  foot,  as  determined  according  to 
Appendix  Al  to  10  CFR  Part  430. 
Subpart  B. 

)     (b)  Freezers.  The  capacity  shall  be  the 
total  refrigerated  volume  (VT)  in  cubic 
feet,  rounded  to  the  nearest  one-tenth  of 
a  cubic  foot,  as  determined  according  to 
Appendix  Bl  to  10  CFR  Part  430. 
Subpart  B. 

(t)  Dishwashers.  The  capacity  shall  be 
the  place-setting  capacity,  determined 
according  to  Appendix  C  to  10  CFR  Part 
430.  Subpart  B. 

(d)  Water  heaters.  The  capacity  shall 
be  the  first  hour  rating,  as  determined 
according  to  Appendix  E  to  10  CFR  Part 
430.  Subpart  B. 

fe)  Room  air  conditioners.  The 
capacity  shall  be  the  cooling  capacity  in 
Btu's  per  hour,  as  determined  according 
to  Appendix  F  to  10  CFR  Part  430. 
Subpart  B.  but  rounded  to  the  nearest 
value  ending  in  hundreds  that  will 
satisfy  the  relationship  that  the  value  of 
EER  used  in  representations  equals  the 
rounded  value  of  capacity  divided  by 
the  value  of  input  power  in  watts.  If  a 
value  ending  in  hundreds  will  not 
satisfy  this  relationship,  the  capacity 
may  be  rounded  to  the  nearest  value 
ending  in  50  that  will. 

(0  Clothes  washers.  The  capacity  shall 
be  the  tub  capacity,  rounded  to  the 
nearest  gallon,  as  determined  according 
to  Appendix  J  to  10  CFR  Part  430. 
Subpart  B.  in  the  terms  "standard"  or 
"compact"  as  defined  in  Appendix  J. 

(g)  Furnaces.  The  capacity  shall  he  the 
heating  capacity  in  Btu's  per  hour, 
rounded  to  the  nearest  1,000  Btu's  per 
hour,  as  determined  according  to 
Appendix  N  to  10  CFR  Part  430.  Subpart 
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(h)  Central  air  conditioners,  cooling 
The  capacity  shall  be  the  cooling 
capacity  in  Btu's  per  hour,  as 
determined  according  to  Appendix  M  to 
10  CFR  Part  430.  Subpart  B.  rounded  to 
the  nearest  100  Btu's  per  hour  for 
capacities  less  than  20.000  Btu's  per 
hour;  to  the  nearest  200  Btu's  per  hour 
for  capacities^etvveen  20.000  and 
37.999  Btu's  per  hour;  and  to  the  nearest 
500  Btu's  per  hour  for  capacities 
between  38,000  and  64.999  Btu's  per 
hour. 

(i)  Central  air  conditioners,  heating. 
The  capacity  shall  be  the  heating 
capacity  in  Btu's  per  hour,  as 
determined  according  to  Appendix  M  to 
10  CFR  Pan  430.  Subpart  B.  rounded  to 
the  nearest  100  Btu's  per  hour  for 
capacities  less  than  20.000  Btu's  per 
hour;  to  the  nearest  200  Btu's  per  hour 
for  capacities  between  20.000  and 
37.999  Btu's  per  hour;  and  to  the  nearest 
500  Btu's  per  hour  for  capacities 
between  38.000  and  64.999  Btu's  per 
hour. 

(i)  Fluorescent  lamp  ballasts.  The 
capacity  shall  be  the  ballast  input 
voltage,  as  determined  according  to 
Appendix  Q  to  10  CFR  Part  430.  Subpart 
B. 

13.  Section  305.8(a)(1)  is  revised  to 
read  as  follows: 


manufacture  of  covered  products  shall 
be  submitted  whenever  a  new  basic 
model  is  introduced  on  the  market. 
•        •        »        . 

§305.9    (Amended) 

14.  Section  305.9(b)  is  amended  by 
removing  the  second  sentence. 

15.  Section  305.1Q  is  revised  to  read 
as  follows: 


§  305.8    Submission  of  data. 

(a)(1)  Each  manufacturer  of  a  covered 
product  (except  manufacturers  of 
fluorescent  lamp  ballasts,  showerheads. 
faucets,  water  closets  or  urinals)  shall 
submit  annually  to  the  Commission  a 
report  listing  the  estimated  annual 
energy  consumption  (for  refrigerators, 
refrigerator-freezers,  freezers,  clothes 
washers,  dishwashers  and  water 
heaters)  or  the  energy  efficiency  ratipg 
(for  room  air  conditioners,  central  air 
conditioners,  heat  pumps  and  furnaces) 
for  each  basic  model  in  current 
production,  defermined^ccording  to 
§  305.5  and  statistically  verified 
according  to  §  305.6.  The  report  must 
also  list,  for  each  basic  model  in  current 
production:  the  model  numbers  for  each 
basic  model;  the  total  energy 
consumption,  determined  in  accordance 
with  §  305.5.  used  to  calculate  the 
estimated  annual  energy  consumption 
or  energy  efficiency  rating;  the  number 
of  tests  performed;  and.  its  capacity, 
determined  in  accordance  with  §  305.7. 
For  those  models  that  use  more  than  one 
energy  source  or  more  than  one  cycle, 
each  separate  amount  of  energy 
consumption  or  energy  cost,  measured 
in  accordance  with  §  305.5.  shall  be 
listed  in  the  report.  Appendix  J 
illustrates  a  suggested  reporting  format. 
Starting  serial  numbers  or  other 
numbers  identifying  the  date  of 


§305.10    Ranges  of  estimated  annual 
energy  consumption  and  energy  eff  iciencw 
ratings.  ' 

(a)  The  range  of  estimated  annual 
energy  consumption  or  energy 
efficiency  ratings  for  each  covered 
product  (except  fluorescent  lamp 
ballasts,  showerheads.  faucets,  vvater 
closets  or  urinals)  shall  be  taken  from 
the  appropriate  appendix  to  this  rule  in 
effect  at  the  time  the  labels  are  affixed 
to  the  product.  The  Commission  shall 
publish  revised  ranges  annually  in  the 
Federal  Register,  if  appropriate,  or  a 
statement  that  the  specific  prior  ranges 
are  still  applicable  for  the  new  year. 
Ranges  will  be  changed  if  the  estimated 
annual  energy  consumption  orenei^ 
efficiency  ratings  of  the  products  within 
the  range  change  in  a  way  that  would 
alter  the  upper  or  lower  estimated 
annual  energy  consumption  or  energy 
efficiency  rating  limits  of  the  range  by 
15%  or  more  from  that  previously 
published.  When  a  range  is  revised,  all 
information  disseminated  after  90  days 
following  the  publication  of  the  revision 
shall  conform  to  the  revised  range. 
Products  that  have  been  labeled  prior  to 
the  effective  date  of  a  modification 
under  this  section  need  not  be  relabeled, 
(b)  When  the  estimated  annual  energy 
consumption  or  energy  efficiency  rating 
of  a  given  model  of  a  covered  product 
falls  outside  the  limits  of  the  current 
range  for  that  product,  w  hich  could 
result  from  the  introduction  of  a  new  or 
changed  model,  the  manufacturer  shall 

(1)  Omit  placement  of  such  produci 
on  the  scale,  and 

(2)  Add  one  of  the  two  sentences 
below,  as  appropriate,  in  the  space  just 
below  the  scale,  as  follows: 

The  estimated  annual  eneipy  consumption 
of  this  model  was  not  available  at  the  time 
the  range  was  published. 

The  energ>-  efficiency  rating  of  this  model 
was  not  available  at  the  time  the  raiiue  whs 
published. 

16.  In  §305.11.  paragraphs  (a)(1).  (2). 
(3)  and  (4)(i)  are  revised  to  read  as 
follows: 

5  305. 1 1    Labeling  for  covered  products. 

(a)  Labels  for  covered  products  other 
than  fluorescent  lamp  ballasts, 
showerheads.  faucets,  water  closets  and 
urvio/.«J—(l)  Loyout.  All  energy  labels 
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less  than  0.5  inches  (1.27  cm.)  wide. 
The  strips  shall  be  within  0.25  inches 
(.64  cm)  of  the  opposite  edges  of  the 
label.  For  a  "flap-tag"  label,  the 
pressure-sensitive  adhesive  shall  be 
applied  in  one  strip  not  less  that  0.5 
inches  (1.27  cm.)  wide.  The  strip  shall 
be  within  0.25  inches]. 64  cm.)  of  the 
top  edge  of  the  label. 


§305.11    [Amended] 

17.  Section  305. 11  (a)(5)(i)(A)  is 
amended  by  removing  the  second 
sentence. 

18.  In  §305.11,  paragraphs  (a)(5)(i)(E) 
through  (H)  and  (J)  are  revised  to  read 
as  follows: 


Labeling  for  covered  products. 


§305.11 

(a)  * 

(5)  *    *    *  I 

(i)*   •    • 

(E)  Estimated  annual  energy 
consumption  for  refrigerators, 
refrigerator-freezers,  freezers,  clothes 
washurs,  dishwashers  and  water  heaters 
and  energy  efficiency  ratings  for  room 
air  conditioners  are  as  determined  in 
accordance  with  §  305.5. 

(F)  Ranges  of  comparability  and  of 
estimated  annua!  energy  consumption 
and  energy  efficiency  ratings,  as 
applicable,  are  found  in  the  appropriate 
appendices  accompanying  this  part. 

(G)  Placement  of  the  labeled  product 
on  the  scale  shall  be  proportionate  to 
the  lowest  and  highest  estimated  annual 
energy  consumption  or  energy 
efficiency  ratings  forming  the  scale. 

(H)  Labels  must  contain  a  statement 
disclosing  the  product's  estimated 
annual  operating  cost  derived  using  the 
DOE  National  Average  Repre.sentaiive 
Unit  Cost  for  the  appropriate  fuel  that 
W3S  i;urrent  when  the  label  was  printed: 
The  statement  must  disclose  the  specific 
cost  per  unit  for  the  fuel  and  the  vear 
DOE  published  it. 

(;)  For  refrigerators,  refrigerator- 
freezers,  freezers,  and  water  heaters,  the 
statement  will  read  as  follows  (fill  in  the 
blanks  with  the  appropriate  appliance 
name,  the  operating  cost,  the  year,  and 
the  energy  cost  figures): 

[Rpfrigeralors.  or  Freezers,  or  Water 
HoatersI  using  more  energy  cost  more  to 
opi-ratn. 

This  models  estimated  yearly  operating 
fust  is:  [Cost  figure  will  be  tx)xed|  Ba.sed  on 
a  |Yi-ar|  U.S.  Government  national  average 

cost  of  S per  [kVVh.  thenm.  or 

gallon!  for  jelettricity,  natural  gas.  propane, 
or  oil].  Your  actual  operating  cost  will  vary 
depending  on  your  local  utility  rates  and 
your  use  of  the-product. 

[2)  For  clothes  washers  and 
dishwashers,  the  statement  will  read  as 
follows  (fill  in  the  blanks  with  the 


appropriate  appliance  name,  the 
operating  cost,  the  number  of  loads  per 
week,  the  year,  and  the  energy  co.st 
figures): 

(Clothes  Washers,  or  DishwashersI  using 
more  energy  cost  more  to  operate. 

This  model's  estimated  yearly  oporatinj? 
cost  is:  lElectric  cost  figure  wilf^  boxed  I 
when  used  with  an  electric  water  heater  [Gus 
cost  figure  .will  be  boxed)  when  used  with  a 
natural  gas  water  heater. 

Based  on  |6  washlnads  a  week  for 
dishwashers,  or  8  washloads  a  week  for 
clothes  washcrsl,  a  |Year|  II..S.  Governni(^nt 

national  average  cost  of  S per 

.    kWh  for  electricity,  and  S per 

therm  for  natural  gas.  Your  actual  operating 
cost  will  vary  depending  on  your  local  utility 
rates  and  your  use  of  the  product. 

(3)  For  room  air  conditioners,  the 
statement  will  read  as  follows  (fill  in  the 
blanks  with  the  appropriate  operating 
cost,  the  year,  and  the  energy  cost 
figures):  '         - 

More  efficient  ait  conditioners  co.st  less  to 
operate. 

This  models  estimated  yearly  operating 
cost  is:  ICost  figure  will  be  boxed)  Based  on- 
a  [Year!  U.S.  Government  national  average 

cost  of  S per  kWh  for  electricity. 

Your  actual  operating  cost  will  vary 
depending  on  your  local  utility  rates  and 
your  use  of  the  product.' 
•  •  *  •  » 

(J)  A  statement  that  the  estimated 
annual  energy  consumption  and  energy, 
efficiency  ratings,  as  applicable,  are 
based  on  U.S.  Government  standard 
tests  is  required  on  all  labels,  as 
indicated  in  the  prototype  labels. 
»        »        »        •        » 

19.  In  §305!ll,  paragraphs  (a)(5)(iL) 
(C)  through  (E)  are  revised  and 
paragraphs  (a)(5)(ii)  (F)  through  (L)  are 
added  to  read  as  follows: 

§305.11    Laljellng  for  covered  products. 

(a)*  •  * 
(5)*  *  • 
(ii)  *   *   * 

(C)  The  annual  fuel  utilization 
efficiency  for  furnaces  is  determined  in 
accordance  with  §  305.5. 

(D)  Each  furnace  label  shall  contain  a 
generic  range  consisting  of  the  lowest 
and  highest  annual  fuel  utilization 
efficiencies  for  all  furnaces  that  utilize 
the  same  energy  source. 

(E)  Placement  of  the  labeled  product 
on  the  scale  shall  be  proportionate  to 
the  lowest  and  highest  annual  fuel 
utilization  efficiency  ratings  forming  the 
scale. 

(F)  The  following  statement  shall 
appear  on  the  label  beneath  the  range(s) 
in  bold  print: 

Federal  law  requires  the  selltir  or  insfidler 
of  this  appliance  to  make  available  a  fact 
sheet  Qr  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost  of 
this  equipment.  Ask  for  this  information. 


(G)  A  statement  that  the  annual  fuel 
utilization  efficiency  ratings  are  based 
on  U.S.  Government  standard  tests  is 
required  on  all  labels. 

(H)  The  following  statement  shall 
appear  at  the  bottom  of  the  label: 

IMPORTANT:  REMOVAL  OF  THIS  LABEL 
BEFORE  CONSUMER  PURCHASE  IS  A 
VIOLATION  OF  FEDERAL  LAW  (42  U.S.C. 
6302). 

(I)  No  marks  or  information  other  than 
specified  in  this  part  shall  appear  on  or 
directly  adjoining  this  label  except  for  a 
part  or  publication  number 
identification,  as  desired  by  the 
manufacturer.  The  identificatioii 
number  shall  be  in  the  lower  right-hand 
comer  of  the  label,  and  characters  shall 
be  in  6  point  type  or  smaller. 

(J)  Manufacturers  of  boilers  that  are 
shipped  without  jackets  must  label  their 
products  with  hang-tags  that  also  have 
adhesive  backing  on  them  that  complies 
with  the  specifications  contained  in 
§  305.11(a)(4). 

(K)  Manufacturers  of  boilers  shipped 
with  more  than  one  input  nozzle  to  be 
installed  in  the  field  must  label  such 
boilers  with  the  AFUE  of  the  system 
when  it  is  set  up  with  the  nozzle  that 
results  in  the  lowest  annual  fuel 
utilization  efficiency  rating. 

(L)  Manufacturers  that  ship  out 
boilers  that  may  be  set  up  as  either 
steam  or  hot  water  units  must  label  the 
boilers  with  the  AFUE  rating  derived  by 
conducting  the  required  test  on  the 
boiler  as  a  hot  water  unit. 

•  *     .    *        •'     .  » 

20.  The  first  two  sentences  of 
§  305.11(a)(5)(iii)(C)  introductory  text 
are  revised  to  read  as  follows: 

§  305.1 1    Labeling  for  covered  products. 

(a)"    *   • 

(5)  •   •   * 

(iii)  *    *    * 

(C)  The  seasonal  energy  efficiency 
ratio  for  the  cooling  function  of  central 
air  conditioners  is  determined  in 
accordance  with  §  305.5.  For  the  heating 
function,  the  heating  seasonal 
performance  factor  shall  be  calculated 
for  heating  Region  IV  for  the 
standardized  design  heating 
requirement  nearest  the  capacity- 
measured  in  the  High  Temperature  Test 
in  accordance  with  §  305.5.  •  •  • 

*  •        •        •        • 

21.  Section  305.11(a)(5)(iii)(D)  is 
revised  to  read  as  follows: 

§  305,1 1    LatMling  for  covered  products. 

(a)*  •  * 
(5)*  *  • 
(iii)  *   •   • 

(D)(7)  Each  cooling  only  central  air 
conditioner  label  shall  contain  a  generic 
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(G)  A  statement  that  the  annual  ftiel 
utilization  efficiency  ratings  are  based 
on  U.S.  Government  standard  tests  is  - 
required  on  all  labels. 

(H)  The  following  statement  shall 
appear  at  the  bottom  of  the  label: 

IMPORTANT:  REMOVAL  OF  THIS  LABEL 
BEFORE  CONSUMER  PURCHASE  IS  A 
VIOLATION  OF  FEDERAL  LAW  (42  U.S.C. 
6302). 

(I)  No  marks  or  information  other  than 
specified  in  this  part  shall  appear  on  or 
directly  adjoining  this  label  except  for  a 
part  or  publication  number 
identification,  as  desired  by  the 
manufacturer.  The  identificatioii 
number  shall  be  in  the  lower  right-hand 
comer  of  the  label,  and  characters  shall 
be  in  6  point  type  or  smaller. 

(J)  Manufacturers  of  boilers  that  are 
shipped  without  jackets  must  label  their 
products  with  hang-tags  that  also  have 
adhesive  backing  on  them  that  complies 
with  the  specifications  contained  in 
§  305.11(a)(4). 

(K)  Manufacturers  of  boilers  shipped 
with  more  than  one  input  nozzle  to  be 
installed  in  the  field  must  label  such 
boilers  with  the  AFUE  of  the  system 
when  it  is  set  up  with  the  nozzle  that 
results  in  the  lowest  annual  fuel 
utilization  efficiency  rating. 

(L)  Manufacturers  that  ship  out 
boilers  that  may  be  set  up  as  either 
steam  or  hot  water  units  must  label  the 
boilers  with  the  AFUE  rating  derived  by 
conducting  the  required  test  on  the 
boiler  as  a  hot  water  unit. 
•        *     .    *        »      .  • 

20.  The  first  two  sentences  of 

§  305.11(a)(5)(iii)(C)  introductory  text 
are  revised  to  read  as  follows: 

§305.11    Labeling  for  covered  products. 

(a)  •    •   * 

(5)  •   •   * 

(iii)  *    *    * 

(C)  The  seasonal  energy  efficiency 
ratio  for  the  cooling  function  of  central 
air  conditioners  is  determined  in 
accordance  with  §  305.5.  For  the  heating 
function,  the  heating  seasonal 
performance  factor  shall  be  calculated 
for  heating  Region  IV  for  the 
standardized  design  heating 
requirement  nearest  the  capacity 
measured  in  the  High  Temperature  Test 
in  accordance  with  §  305.5.  *  •  • 
*        *        *        •        • 

21.  Section  305.11(a)(5)(iii){D)  is 
revised  to  read  as  follows: 


LatMling  for  covered  products. 


§305.11 

(al- 
es)* *  • 
(iii)  •  *  *  • 

(D)(7)  Each  cooling  only  central  air 
conditioner  label  shall  contain  a  generic 


range  consisting  of  the  lowest  and 
highest  seasonal  energy  efficiency  ratios 
for  all  cooling  only  central  air 
conditioners. 

[2)  Each  heat  pump  label,  except  as 
noted  in  paragraph  (a)(5)(iii)(D)(3)  of 
this  section,  shall  contain  two  generic 
ranges.  The  first  range  shall  consist  of 
the  lowest  and  highest  seasonal  energy 
efficiency  ratios  for  the  cooling  side  of 
all  heat  pumps.  The  second  range  shall 
consist  of  the  lowest  and  highest  heating 
seasonal  performance  factors  for  the 
heating  side  of  all  heat  pumps. 

(5)  Each  heating  only  heat  pump  label 
shall  contain  a  generic  range  consisting 
of  the  lowest  and  highest  heating 
seasonal  performance  factors  for  all 
heating  only  heat  pcmps. 
*        »        *        •        * 

22.  Sections  305.11(a)(5)(iii)(G)  (7) 
through  [3)  are  revised  to  read  as 
follows: 

§305.11    Labeling  for  covered  products. 

(a)  *   *  • 

(5)  •   •  * 

(iii)  •    *   * 

(G)*   *   • 

(7)  For  labels  disclosing  the  seasonal 
energy  efficiency  ratio  for  cooling,  the 
statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coil. 
The  rating  may  var>'  slightly  with  different 
coils. 

[2)  For  labels  disclosing  both  the 
seasonal  energy  efficiency  ratio  for 
cooling  and  the  beating  seasonal 
performance  factor  for  heating,  the 
statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coil. 
The  rating  will  vary  slightly  with  different 
coils  and  in  dtfferent  geographic  regions. 

(3)  For  labels  disclosing  the  heating 
seasonal  performance  factor  for  heating, 
the  statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standa^  tests  of  this  condenser 
model  combined  with  the  most  common  coil. 
The  rating  will  vary  slightly  with  different 
coils  and  in  different  geographic  regions. 

Central  air  conditioner  labels  disclosing 
the  efficiency  ratings  for  specific 
condenser/coil  combinations  do  not 
have  to  contain  any  of  the  above  three 
statements.  They  must  contain  only  the 
general  disclosure  that  the  energy  costs 
and  efficiency  ratings  are  based  on  U.S. 
Government  tests. 
*        *        *        •        • 

23.  Section  305.11(b)(3)(vi)  is  revised 
to  read  as  follows: 

§  305.1 1    Lat>eling  for  covered  products. 


(bl*  *  • 

(3)*   *   * 

(vi)  Ranges  of  comparability  and  of 
energy  efficiency  ratings  are  found  in 
section  1  of  the  appropriate  appendices 
accompanying  this  part. 

*  »        *        •        • 

24.  Sections  305.11(b)(3)(x)  (A) 
through  fC)  are  revised  to  read  as 
follows: 

§  305.1 1    Labeling  for  covered  products. 

*  •         •         •         « 

(b)'  •  • 
(3)*  •  • 
(x)  *    *   • 

(A)  For  fact  sheets  disclosing  the 
seasonal  energy  efficiency  ratio  for 
cooling,  the  statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  comrron  coil. 
The  rating  may  vary  slightly  with  dif  ;rent 
coils. 

(B)  For  fact  sheets  disclosing  both  the 
seasonal  energy  efficiency  ratio  for 
cooling  and  the  heating  seasonal 
performance  factor  for  heating,  tie 
statement  should  read: 

This  energy  rating  is  based  on  U.S. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common  coil. 
The  rating  will  vary  slightly  with  different 
coils  and  in  different  geographic  regions. 

(C)  For  fact  sheets  disclosing  the 
heating  seasonal  performance  factor  for 
heating,  the  statement  should  read: 

This  energy  rating  is  based  on  U.S. 
(iovernment  standard  tests  of  this  coi:denser 
model  combined  with  the  most  common  coiL 
The  rating  will  vary  slightly  with  different 
coils  and  in  different  geographic  regions. 

*  •         •         *         « 

25.  In  §305.11,  paragraphs  (c) 
introductory  text  and  ((:){!)  are  revised, 
and  paragraph  (c)(3)(vi)  is  added  to  read 
as  follows: 

§  305.1 1    Labeling  for  covered  products. 

•  •         •         •         • 

(c)  Manufacturers  of  furnaces  and 
central  air  conditioners  may  elect  to 
disseminate  information  regarding  the 
efficiencies  and  costs  of  operation  of 
their  products  by  means  of  a  directory 
or  similar  publication,  rather  than  on 
fact  sheets,  provided  the  publication 
meets  the  following  criteria: 

(1)  Distribution. 

(i)  It  must  be  distributed  to 
substantially  all  retailers  and  assemblers 
of  central  air  conditioners  and  furnaces 
selling  or  assembling  models  listed  in 
the  directory. 

(ii)  It  must  be  made  available  at  cost 
to  all  other  interested  parties. 
•        »        •        *        • 

(3)  Contents.  '    *   * 
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§  305. 1 3    Promotional 
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3f  sale  concerning 
etcept  fluorescent 
showefheads,  faucets, 
Is)  shall  clearly 

ude  in  such 
ollowing  required 


I  cli 


Before  purchasing  thi 
important  information 
annual  enorgy  consumj^tion 
efficiency  rating  that  is 
retailer. 


lab  3ler 


section 


eich 


uier 


lab  tier 


C  1 


(2)  Any  manufactu 
retailer  or  private 
printed  material  for  c 
distribution  at  point 
a  covered  product  th 
lamp  ballast  to  whicl 
applicable  under 
shall  disclose  conspi 
printed  material,  in  e 
such  fluorescent  lam  » 
encircled  capital  lettf  r 

(3)  Any  manufaci 
retailer  or  private 
printed  material  for 
distribution  at  point 
a  covered  product 
faucet,  water  closet 
clearly  and 
such  printed  material 
water  use,  expressed 
liters  per  minute  (gp 
cycle  (gpc/Lpc)  or  gal 
flush  (gpf/LpO,  as  < 
§  305.11(e). 

(h)  This  section 
(ll^Written  warrant 

(2)  Use  and  care 
instructions,  or  other 
containing  primarily 
information  for  the . 

(3)  Printed  material 
the  identification  of  a 


(if 
thct 
or 
conspicu(  us 


;  spec 
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is  revised  to  read 


appliance,  road 
bout  its  e.stimated 

or  energy 
vai  table  from  your 


er.  distributor, 

who  prepares 
isplay  or 
f  sale  concerning 
(  is  a  fluorescent 
standards  are 

325  of  the  Act. 
uously  in  such 

description  of 
ballast,  an 
"E". 
distributor, 
who  prepares 
splay  or 
sale  concerning 
is  a  showerhead, 
urinal  shall 

iy  include  in 
the  produci's 
n  gallons  and 
/Lpm)  or  per 
ons  and  liters  per 
ified  in 


ni 


sha  I  not  apply  to: 


es. 


mariuals,  installation 
irinted  material 
•ost-purchase 

aser. 
containing  only 
:overed  product. 


pi  rcha 


\ 


pricing  information  and/or  non-energy 
related  representations  concerning  that 
product. 

(4)  Any  printed  material  distributed 
prior  to  the  effective  date  listed  in 
§  305.4(e). 

27.  Section  305.14  is  revi.sed  to  read 
as  follows: 

§305.14    Catalogs.    | 

(a)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  in  a  catalog  a  covered  product 
(except  fluorescent  lamp  ballast.s, 
showerheads,  faucets,  water  closets  or 
urinals)  shall  include  in  such  catalog, 
on  each  page  that  lists  the  co\'ered 
product,  the  following  information 
required  to  be  disclosed  on  the  label: 

(1)  The  capacity  of  the  model. 

(2)  The  estimated  annual  energy 
consumption  for  refrigerators, 
refrigerator-freezers,  freezers,  clothes 
washers,  dishwashers  and  water  heaters. 

(3)  The  energy  efficiency  rating  for 
room  air  conditioners,  central  air 
conditioners,  and  furnaces. 

(4)  The  range  of  estimated  annua! 
energy  consumption  or  energy 
efficiency  ratings,  which  shall  be  those 
that  are  current  at  the  closing  date  for 
printing  or  the  printing  deadline  of  the 
catalog. 

(b)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  fluorescent  lamp  ballasts  that 
are  "covered  products,"  as  defined  in 

§  305.2(o),  and  to  which  standards  are 
applicable  under  section  325  of  the  Act, 
i:i  a  catalog,  ft-om  which  they  may  be 
purchased  by  cash,  charge  account  or 
credit  terms,  shall  disclose 
conspicuously  in  such  catalog,  in  each 
description  of  such  fluorescent  lamp 
ballasts,  a  capital  letter  "E"  printed 
within  a  circle. 

(c)  Any  manufacturer,  distributor, 
retailer,  or  private  labeler  who 
advertises  a  covered  product  that  is  a 
showerhead,  faucet,  water  closet  or 
urinal  in  a  catalog,  from  which  it  may 
be  purchased,  shall  include  in  such 
catalog,  on  each  page  that  lists  the 
covered  product,  the  product's  water 
u.se.  expres.sed  in  gallons  and  liters  per 
minute  (gpm/Lpm)  or  per  cycle  (gpc/ 


Lpc)  or  gallons  and  liters  per  fiush  (gpf/ 
Lpf)  as  specified  in  §  305.11(e). 

28.  Section  305.16  is  revised  to  read- 
as  follows: 

§  305.16    Required  testing  by  designated 
lat>oratory. 

Upon  notification  by  the  Commission 
or  its  designated  representative,  a 
manufacturer  of  a  covered  product  shall 
supply,  at  the  manufacturer's  expense, 
no  more  than  two  of  each  model  of  each 
product  to  a  laboratory,  which  will  be 
identified  by  the  Commission  or  its 
designated  representative  in  the  notice, 
for  the  purpose  of  ascertaining  whether 
the  estimated  annual  energy 
consumption,  the  estimated  annual 
operating  cost,  or  the  energy  efficiency 
rating  disclosed  on  the  label  or  fac:f 
sheet  or  in  an  industry  directory,  or,  as 
required  in  a  catalog,  or  the 
representation  made  by  the  label  that 
the  product  is  in  compliance  with 
applicable  standards  in  section  325  of 
the  Act,  42  U.S.C.  6295.  is  accurate. 
Such  a  procedure  will  only  be  followed 
after  the  Commission  or  its  staff  has 
examined  the  underlying  test  data 
provided  by  the  manufacturer  as 
required  by  §  305.15(h)  and  after  the     . 
manufacturer  has  been  afforded  the 
opportunity  to  reverify  test  results  from 
which  the  estimated  annual  energy 
consumption,  the  estimated  annual 
operating  cost,  or  the  energy  efficiency 
rating  for  each  basic  model  was  derived. 
A  representative  designated  by  the 
Commission  shall  be  permitted  to 
observe  any  reverification  procedures 
required  by  this  part,  and  to  inspect  the 
resuhs  of  such  reverification.  The 
Commission  will  pay  the  charges  for 
testing  by  designated  laboratories. 

§305.18    [Removed]  I 

29.  Section  305.18  is  removed. 
§  305. 1 9    [Redesignated  as  §  305. 18] 

30.  Set;tion  305.19  is  redesignated  as 
§305.18. 

31.  Appendices  Al  and  A2  to  part  305 
are  revised;  Appendices  A3  through  A8 
are  added:  Appendix  B  is  removed;  and 
Appendices  Bl  through  B3  are  added,  to 
read  as  follows: 


Appendix  A1  tc 


Manufacturer's  rated  total 


Less  ttian  2.5  

2.5  to  4.4 

4  5  to  6  4  ....; 

6.5  to  84 

8.5  to  10.4 

10.5  to  12.4 

12.5  to  14.4 : 

14.5  to  16.4 

16.5  and  over 

Appendix  A2  to  Part  305— R 


Manufacturer's  rated  total 

■ s _ 

Less  ttian  2.5 .....'. 

2.5  to  4.4 _ ; .., 

4.5  to  6.4  ;.: 

6.5  to  8.4  ........; 

8.5  to  10.4 

10.5  to  12.4  „.... 

12.5  to  14.4  _ -. 

14.5  to  16.4 ., 

16.5  to  18.4 

18.5  to  20.4 '. 

20.5  to  22.4 „ ■ 

22.5  to  24.4  

24.5  to  26.4 :. . 

26.5  to  28.4 

28.5  and  over ; ; 

Appendix  A3  to  Part  30: 


Manufacturer's  rated  total 


Less  than  10.5  .'. „. ,,.... 

10.5  to  12.4 

12.5  to  14.4 - .- 

14.5  to  16.4 

16.5  to  18.4  

18.5  to  20.4 .". ...„ 

20.5  to  22.4 ; :. 

22.5  to  24.4 

24.5  to  26.4 

26.5  to  28.4 , .-_, 

28.5  aixl  over „ 

Appendix-  A4  to  Part  305— Reprice 

Wi 


Manufacturer's  rated  total  r 


Less  than  10.5 
10.5  to  12.4 
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Appendix  A1  to  Part  305— Refrigerators  With  Automatic  Defrost 

(Range  Information] 


Manufacturer's  rated  total  refrigerated  volume  in  cubic  feet 


Less  than  2.5 

2.5  to  4.4 

4.5  to  6:4  ....;. 

6.5  to  8.4 

8.5  to  10.4  .... 
10.5  to  12.4  .. 
12.5  to  14.4  .. 
14.5  to  16.4  .. 
16.5  ar>d  over 


Range  of  estinnated  annual  energy 
consumption  (kWfVyr.) 


Low 


Higti 


Appendix  A2  to  Part  305— Refrigerators  and  Refrigerator-Freezers  With  Manual  Defrost 

[Range  Information] 


Manufacturer's  rated  total  refngerated  volume  in  cubic  feet 


Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 


: — ■ c — — — — 

Less  than  2.5 -....'.. 

2.5  to  4.4 _ ; .., 

4.5  to  6.4  ;.: - " '. ' 

6.5  to  8.4 ...........;........: :..„. 

8.5  to  10.4 

10.5  to  12.4 „.... '  "'" 

12.5  to  14.4  _ -. ' 

14.5  to  16.4 ., \ 

16.5  to  18.4 

18.5  to  20.4 

20.5  to  22.4 „ ■■ 

22.5  to  24.4 

24.5  to  26.4 

26.5  to  28.4 - ._ ; '...""."!!"I!"""I!""!""!"!!!"!!!! 

28.5  and  over , ".!"..:."!.".."..." 

Appendix  A3  to  Part  305— Refrigerator-Freezers  With  Partial  Automatic  Defrost 

[Range  Information] 


Manufacturers  rated  total  refrigerated  volume  in  cubic  feet 


Less  than  10.5 
10.5  to  12.4  .... 

12.5  to  14.4  .... 

14.6  to  16.4  .... 
16.5  to  18.4  .... 
18.5  to  20.4  .... 
20.5  to  22.4  .... 
22.5  to  24.4  .... 
24.5  to  26.4  .... 
26.5  to  28.4  .... 
28.5  and  over . 


Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 


Appendix-  A4  to  Part  305— Refrigerator-Freezers  With  Automatic  Defrost  With  Top-Mounted  Freezer 

Without  Through-the-Door  Ice  Service 

[Range  Information] 


Manufacturer's  rated  total  refrigerated  volume  in  cutnc  feet 


Less  than  10.5 
10.5  to  12.4 


Range  of  estimated  annual  energy 
consun^tion  (kWh/yr.) 


Low 


High 


5  9 
ISS 

34038            Federa 

m 

1                                                                                                                                                                                                                                                   *                 - 
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Appendix  A4  to  F 

ART  305— Refrigerator-Freezers  With  Automatic  Defrost  With  Top-Mounted  Freezer 
Without  Through-the-Door  Ice  Service— Continued 

[Range  Information] 

Mai 

lufacturer's  rated  total  refrigerated  volume  in  nihjc  fedt 

Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 

Low 

High 

12.5  to  14.4  

14.5  to  16.4 

16.5  to  18.4 

18.5  to  20.4 

20.5  to  22.4 

,    *] 

22.5  to  24.4 

24.5  to  26.4 

26.5  to  28.4 

■ 

28.5  and  over 

Appendix  A5  to  F 

art  305— Refrigerator-Freezers  With  Automatic  Defrost  With  Side-Mounted  Freezer  Without 
Through-the-Door  Ice  Service 

[Range  Information] 

1 

1 

2 

Mar 

ufacturer's  rated  total  refrigerated  volume  in  cutiic  feet 

Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 

6 

Low 

High 

Lessttian  10.5  

10.5  to  12.4 

12.5  to  14.4 

J.... 

14.5  to  16.4 

16.5  to  18.4 

\ 

18.510  20.4 

20.5  to  22.4 

1* 

•••.••1. 

22.5  to  24.4  

24.5  to  26.4  

1 

I  1 

26.5  to  28.4  „ 

li . .  ^ 

J  1- 

28.5  and  over 

t     * 

1 

Appendix  A6  to  Paf 

T  305— Refrigerator-Freezers  With  Automatic  Defrost  With  Bottom-Mounted  Freezer 

[Range  Information] 

i 

994 

Man 

jfacturer's  rated  total  refrigerated  volume  in  cubic  feet 

Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 

^ 

Low 

High 

Less  than  10.5 

L 

10.5  to  12.4 

12.5  to  14.4 

- 

14.5  to  16.4 „ 

"••••i — 

16.5  to  18.4 _ 

' 

18.5  to  20.4 

20.5  to  22.4  

'z:zz:zzzzzzzizzzzzzXiXzz. 

22.5  to  24.4 

24.5  to  26.4  ....._ 

26.5  to  28.4 

28.5  and  over 



Appendix  A7  to  Pari 

305— Refrigerator-Freezers  With  Automatic  Defrost  With  Top-Mounted  Freezer  With 
Through-the-Door  Ice  Service 

[Range  Information) 

Man 

rfacturer's  rated  total  refrigerated  volume  in  cubic  feet 

Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 

Low 

High 

Less  than  10.5 „ 

10.5  to  12.4 

■■ 

12.5  to  14.4 

z: 1 

IMI 

• 

1 

' 

Federal  Register  /  Vol. 


Appendix  A7  to  Part  305— RefrIger; 

THf 


Manufacturer's  rated  total 


14.5  to  16.4 

16.5  to  18.4 

18.5  to  20.4 

20.5  to  22.4 

22.5  to  24.4 

24.5  to  26.4 

26.5  to  28.4 "_ 

28.5  and  over 

Appendix  A8  to  Part  305— Reprice 


Manufacturer's  rated  total  i 


Less  than  10.5  

10.5  to  12.4 „ 

12.5  to  14.4 

14.5  to  16.4 

16.5  to  18.4 _ 

18.5  to  20.4 - 

20.5  to  22.4 :. 

22  5  to  24.4 

24.5  to  26  4 ;. 

26.5  to  28.4 :..,..; 

28.5  and  over 

Appendix  Bl  to 


Manufacturers  rated  total  r 


Less  than  5.5 

5.5  to  7.4  

7.5  to  9.4  

9.5  to  11.4 

11  5  to  13.4  ... 
13.5  to  15.4  ... 
15.5  to  17.4  ... 
17.5  to  19.4  ... 
19.5  to  21.4  ... 
21.5  to  23.4  ;.. 
23.5  to  25.4  ... 
25.5  to  27.4  .... 
27.5  to  29.4  .... 
29.5  and  over. 


Appendix  82  to  Pa 


Manufacturer's  rated  total  re 


Less  than  5.5 

5.5  to  7.4 

'5  to9.4 
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APPENDIX  A7  TO  Part  305-REFRiGERATOR-FREEZERS  WITH  AUTOMATIC  DEFROST  WiTH  TOP-MOUNTED  FREEZER  WiTH 

Through-the-Door  Ice  Service— Continued 

^      (Range  Information) 


Manufacturer's  rated  total  refngerated  volume  in  cubic  feet 


14.5  to  16.4 

16.5  to  18.4 

18.5  to  20.4 

20.5  to  22.4 

22.5  to  24.4 

24.5  to  26.4 

26.5  to  28.4 ." 

28.5  arxl  over 

Appendix  A8  to  Part  305— Refrigerator-Freezers  With  Automatic  Defrost  With  Sidf-Mounted  Freezer 

With  Through-the-Door  Ice  Service 

(Range  Information) 


Range  of  estmated  annual  eoerg> 
consumption  (kWh/yr.) 


Manufacturer's  rated  total  refrigerated  voiunne  in  cubic  feet 


Range  of  estimated  annual  energy 
consumption  (kWfv'yr.) 


Less  than  10.5 

10.5  to  12.4 

12.5  to  14.4 

14.5  to  16.4 

16.5  to  18.4 _ ■ " 

18.5  to  20.4 .: -  ;    " 

20.5  to  22.4 :-.  

22  5  to  24.4  " 

24.5  to  26.4  ..; 

26.5  to  28.4  :.....;... -.... '.'ZZ'''Z'"'Z. 

28.5  and  over : !!...!.!!!1.1".."!.  " 

Appendix  Bi  to  Part  305— Upright  Freezers  With  Manual  Defrost 

[Range  Information] 


Manufacturer's  rated  total  refngerated  volume  in  cube  feet 


Less  tfian  5.5 

5  5  to  7.4 

7.5  to  9.4 

9.5  to  11.4  .... 
11 -5  to  13.4  ... 
13.5  to  15.4  ... 
15.5  to  17.4  ... 
17.5  to  19.4  ... 
19.5  to  21.4  ... 
21.5  to  23.4  ;.. 
23.5  to  25.4  ... 
25.5  to  27.4  ... 
27.5  to  29.4  ... 
29.5  and  over. 


Rarxje  of  estimated  annual  energy 
consumption  (kWh'yr.) 


Appendix  B2  to  Part  305— Upright  Freezers  With  Automatic  Defrost 

(Range  Information) 


Manufacturer's  rated  total  refngerated  volume  in  cubic  feet 


Less  than  5.5 

5.5  to  7.4 

'5  to  9.4 


Range  of  estimated  annual  energy 
consumption  (kWti'yr.) 


Low 


H^gh 


/OL 
5  9 

ISS 

34040 
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Appf 

NDix  B2  TO  Part  305— Upright  Freezers  With  Automata  Defrost— Continued 

[Range  Information) 

V 

inufacturer's  rated  total  refrigerated  volume  in  cut))C  feet 

Range  o(  estintated  aruuiai  energy 
consumption  (kWWyr.) 

Low 

High 

9.5  to  11.4 

- 

11.5  to  13.4 

13.5  to  15.4  

.L      L 

15.5  to  17.4 

'       ' 

17.5  to  19.4  

,                                                                                                                                                                  "*"***"****"**"**********" 

19.5  to  21.4 

21.5  to  23.4 

t       [^ 

23.5  to  25.4 

\      \    ■ 

25.5  to  27.4  

27.5  to  29.4  

29.5  and  over 

-, 

i.S^ZZZZ"Z""'""Z'"".. 

1 -*• 1 

1 

0 

Appendix  B3  to  Part  305— Chest  Freezers  and  All  Other  Freezers 

(Range  Information) 

6 

M, 

nufacturer's  rated  total  refrigerated  volume  in  cubic  feet 

Range  of  estimated  annual  energy 
consumption  (kWtVyr.) 

Low 

High 

Less  than  5.5  .... 

5  5  to  7.4  

1 

7  5  to  9.4  

;-f"- :•■ 

9.5  to  11.4  

■• 

11.5  to  13.4  

13.5  to  15.4  

- 

15.5  to  17.4 

1    1 

17.5  to  19.4 

J  L 

19.5  to  21.4 

21.5  to  23.4  ........ 

::::::::::::::::::::::;: i 

- 

23.5  to  25.4  

} t 

25.5  to  27.4  

i 

27.5  to  29.4  

J 

1  ...:.::::::;::::: 

.t. 

1 

29.5  and  over 

32.  Appendix  C  t( 

"Compact"  inclui 

"Standard"   inclu 

Place  settings  shf 

to  the  operating  norm 

■ — ' 

994 

es  countertop  dishwasher  models  with  a  capacity  of  fewer  than  eight  (8)  place  settings, 
les  portable  or  built-in  dishwasher  models  with  a  capacity  of  eight  (8)  or  more  place  settings. 
11  be  in  accordance  with  Appendix  C  to  10  CFR  Part  430.  Subpart  B.  Load  patterns  shall  conform 
il  for  the  model  being  tested. 

Capacity 

Range  of  estimated  annual  energy 

consumption  (kWh/yr.) 

Low 

High 

Compact 

\ 

Standard 

Ml 

33.  Append 

ces  D 

-D3  to  Part  305  are  revised  to  read  as  f( 

illows: 

1 

Federal  Register  /  Vol.  5 


Append 

Cj 

- 

First  t 

Less  than  21 

21  to  24 

25  to  29  

30  to  34  

V 

35  to  40  

41  to  47  

48  to  55 

56  to  64 

65  to  74  „ 

75  to  86  

87  to  99  

100  to  114 

115  to  131 

Over  I3l "."."'".""" 

Appendix  t 

Cap, 

First  hoi 

Less  than  21 

21  to  24 

25  to  29 

30  to  34 „....„.....;.. 

35  to  40 

41  to  47 

48  to  55 „ 

56  to  64 

65  to  74 „... 

75  to  86 

87  to  99 „.„. 

100  to  114 

115  to  131  „ 

Over  131  , 

APPENDI) 


* Capa 

First  houi 

Cess  than  65 

65  to  74  ...._ 

75  to  86 ".'.' 

87  to  99 '" 

100  to  114 ..."!!!!.."! 

115  to  131 ..""!.."!!."! 

Over  131 ""I!I!!II!!!!!!!!!!!"!I 

34.  Appendix  E  to  Part  305  is  revised  to  n 


Less  than  21 

21  to  24  

25  to  29  ....... 

30  to  34  

35  to  40  

41  to  47  

48  to  55  

56  to  64  

65  to  74  ....... 

75  to  86  

87  to  99  

100  to  114  ... 
115  to  131  .... 
Over  l3l  


Less  than  21 

21  to  24 

25  to  29 

30  to  34 

35  to  40 

41  to  47 

48  to  55 

56  to  64  ........ 

65  to  74 

75  to  86 

87  to  99 

100  to  114  .... 
115  to  131  .... 
Over  131  
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Appendix  D1  to  Part  305-Water  heater-Gas 

(Range  InformationJ 


Capacity 


First  hour  rating 


Range  of  estimated  annual  energy 

consumption  (therms/yr,  and  gal- 

lons/yr.) 


Natural  gas 
ttierms/yr. 


Low 


High 


Propane  gaJ- 
tons/yr. 


Low 


High 


Appendix  D2  to  Part  305-Water  Heater— Electric 

(Range  Information] 


Capacity 


First  hour  rating 


Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 


Low 


High 


Appendix  D3  to  Part  305— Water  Heater— Oil 

(Range  Information) 


« 

Capacity 

Range  of  estinnated  annual  energy 
consumpbon  (gallons/yr.) 

First  hour  rating 

Low 

High 

Cess  than  65 

65  to  74  ...._ 

75  to  86 " 

87  to  99 " 

1 00  to  1 14 

1 15  to  131  ■ 

Over  131  

34.  Appendix  E  to  Part  305  is  revised  to  read  as  follows: 


34042 


Federal 


Bu 


Wrttxjuf  Reverse 
Less  than  6,000 
6.000  to  7,999  Bti 
8,000  to  13,999 
14,000  to  19,999 
20.000  and  more 

Without  Reverse 
Less  than  6,000 
6,000  to  7,999  BfL 
8,000  to  13.999 
14,00e  to  19,999 
20,000  and  more 

With  Reverse  CycJe 

With  Reverse  Cyde 


Cy  ;le  and  with  Louvered  Sides: 
E  tu 


)tu. 
itu 


Cy(  le  and  without  Louvered  Sides: 


Bu 


Bij 


ftu 


l!tu  

ind  with  Louvered  Sides, 
without  Louvered  Sides. 


35.  Appendix 


"Compact" 
water. 

"Standard' 
more. 


F  to  part  305  is  revised  to  read  as  follows: 

Appendix  F  to  Part  305— Clothes  Washers 

Range  Information 
:ludes  all  hou.sehold  clothes  washers  with  a  tub  capacity  of  less  than  1.6  cu.   n.  or  13  gallons  of 

udes  all  hoij^hold  clothes  washers  with  a  tub  capacity  of  1.6  cu.  ft.  or  13  gallons  of  water 


re 


Cofnpact: 

Top  Loading  .. 

Front  Loading 
Standard: 

Top  Loading  .. 

Front  Loading 


36.   Appendic 
follows: 


All  Capacities 


4C 

81 

10* 
12« 
14« 


'  For  charts  on  natui|al 
a  Cost  per  therm — 
b.  Cost  per  gallon  (c 
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Appendix  E  to  Part  305— Room  Air  Conditioners 

(Range  Information] 


Manufacturer's  rated  cooling  capacity  in  Btu's/hr 


%  { 


Range  of  energy  efficiency  ratios 
EEF 


(EERs) 


Low 


High 


or 


Capacity 


Range  of  estimated  annual  energy 
consumption  (kWh/yr.) 


Low 


High 


«s 


Gl   through  G5  of  Part   305  are  revised,  and  Appendices  G6  through  08  are  added   to  read 


as 


Appendix  to  Part  305— Furnaces— Gas 

(1.  Range  Information] 


Manufacturer's  rated  heating  capacities  (Btu's/hr.) 


Range  of  annual  fuel  utilization  effi- 
ciencies (AFUE's) 


Low 


High 


|2.  Yat-ly  Ccjt  Iniomstion:  Cost  Gnd] 


Cost  per  kilov/att  houf ' 


0<^'  ""in'"^  P^oj^ne  9as,  substitute  the  following  cost  figures: 
•V-76<,'  79«,'  82c,"  85«,'  88<,  91 1,  94e,  9rr,  S1  00. 


Btu  heat  loss  of 

home  (see  chart 

t)ek>w) 


Federal  Register  /  Vol. 


c.  Cost  per  gallon  (propane)— 35«.  40t.  45«,  50 
The  following  table  shows  the  heat  los 


Manufacturers  rated  heat  output  c 

5.000  to  10.000 

1 1 ,000  to  16,000 

17.000  to  25.000 

26,000  to  42.000 

43,000  to  59.000 "' 

60,000  to  76.000 

77,000  to  93.000 

94.000  to  110.000 

111.000  to  127.000 .'. 

128.000  to  144.000 

145.000  to  161,000 ..."!!1.."!."."!!!!."." 

162.000  to  178,000 

179.000  to  195.000 

196.000  and  over 

Beside  each  cost  in  the  cost  grid,  am 
the  cost  estimate  for  the  model  being  la 
the  heat  loss  values  in  place  of  the  design  Y 

Append 


Manufacturer's  rated  he 


All  Capacities 

( 

4c  

6c    ; ■" 

8c ■; 

1 0C  ■■""■■"■ 

1 2c  ....; 

14c ™ "!""!"""""""'■ 

'  For  charts  on  natural  gas,  oil  and  propane  gas 

a.  Cost  per  therm— 10c.  20c.  30c.  40c.  50c.  60c 

b.  Cost  per  gallon  (oil)— 76c.  79c,  82c.  85c,  88c 

c.  Cost  per  gallon  (propane)— 35c.  40c.  45c.  50c 

The  following  table  shows  the  heat  loss 


Manufacturers'  rated  heat  output  of  i 

5.000  to  10.000 

1 1 .000  to  1 6.000 .....  ' ""Z 

17,000  to  25,000 _„ ""■ 

26,000  to  42,000 
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c.  Cost  per  gallon  (propane)— 35«,  40t.  45«.  50*.  55t.  60«. 
The  following  table  shows  the  heat  loss  values  (in  thousand  Btu's/hr.)  to  be  used  in  the  cost  grid: 


(Heat  Loss  Tabte] 


Manufacturers  rated  heat  output  of  model  to  be  labeled  (Btu's  per  hour) 


5.000  to  10.000  . 

11.000  to  16,000  . 

17,000  to  25,000  . 

26,000  to  42.000  . 

43,000  to  59,000  . 

60,000  to  76,000  . 

77,000  to  93.000  . 

94.000  to  110,000 
111.000  to  127.000 
128,000  to  144.000 
145,000  to  161.000 

162.000  to  178.000 

179.000  to  195.000 

196.000  and  over ... 


Design  heat  loss 
of  fTKXlel  to  be  la- 
beled (1,000  Btu's 
per  hour) 


Beside  each  cost  in  the  cost 

the  cost  estimate  for  the  model  ^  .„„^.^u  „;,,„„ 

the  heat  loss  values  in  place  of  the  design  heat  loss  used 


Heat  loss  values 

to  be  used  on  the 

grid  (1.000  Btu's 

per  hour) 


5 

5.  10 

10,  15 

15,20.25 

25,  30,  35,  40 

35,  40,  45.  50 

40.  45,  50,  60 

50,  60,  70,  80 

60,  70,  80,  90 

70,  80,  90,  100 

80,90,  100,  110, 

120 

90,  100,  110,  120, 

130 

100,  110,  120, 

130.  140 

120.  130.  140. 

150.  160 


CTid,  and  below  the  appropriate 

being  labeled  using  the  table  costs  in  place  of  the  national 


value  taken  from  the  heat  loss  table, 
average  cost  and 


in  the  table  with  the  national  average  cost. 


place 
using 


Appendix  G2  to  Part  305— Furnaces— Electric 

(1 .  Range  Information] 


h^anufacturer's  rated  heating  capacities  (Btu's/hr.) 

Ranges  of  annual  fuel  utilization  effi- 
ciencies (AFUE's) 

All  Capacities  

Low 

High 

■ :::::::::::::^:™^^™^ : " 

(2.  Yearty  Com  tofcxmatioo:  Cos  God) 

# 

Cost  per  kilowatt  hour ' 

Btu  heat  loss  of 

home  (see  chart 
below) 

4c  

6c  ; ■ • 

8c  ■■ ■ •• 

10c  • •• 

12c " — ••' 

14c 

'  Pot  rhflrtc  nn  natural  n-^^    #vU  ^nW  ^^^^^ ^ .... 



a.  Cost  per  themv— 10c.  20c,  30c.  40c.  50c.  60c 

b.  Cost  per  gallon  (oil)— 76c.  79c.  82c.  86c,  88c.  91  c.  94c  97c  $1  00 

c.  Cost  per  gallon  (propane)— 35c.  40c.  45c.  50c,  55c.  60c 


The  following  table  shows  the  heat  loss  values  (in  fhousand  Btu's/hr.)  to  be  used  in  the  cost  grid: 


(Heat  Loss  Table] 


Manufacturers'  rated  heat  output  of  model  to  be  labeled  (Btu's  per  hour) 


5.000  to  10,000  .. 
11.000  to  16.000 
17.000  to  25.000 
26,000  to  42,000 


Design  heat  loss 
of  nrKxJel  to  be  la- 
beled (1.000  Btu's 
per  hour) 


5 
10 
15 
20 


Heat  loss  values 

to  be  used  on  the 

grid  (1.000  Btu's 

per  hour) 


5 

5,10 

10,  15 

15,  20,  25 
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ManufacJ  jrers"  rated  heat  output  ot  model  to  be  labeled  (Btu's  per  hour) 


43.000  to  59.000  .... 
60.000  to  76,000  . .. 
77.000  to  93,000  . ... 
94.000  to  110.000  .. 
11 1,000  to  127.000 
128,000  to  144,000 
145.000  to  161,000 

162.000  to  178,000 

179,000  to  195,000 

196,000  and  over  . . 


Beside  each  cost 
the  cost  estimate  foi 
the  heat  loss  values  ir 


Air  Capacities 


4c  .. 
6c  .. 
8c  .. 
10c 
i2e 

14c 


'  For  Charts  on  rutural , 

a.  Cost  per  therm — lOc 

b.  Cost  per  gallon  (oil)--f  76c 
c  Cost  per  gaHon 


5.000  to  10.000 

11.000  to  16.000  .... 
17.000  to  25.000  .... 
26.000  to  42.000  .... 
43.000  to  59,000  .... 
60,000  to  76,000  .... 
77.000  to  93.000  .... 
94.000  to  110.000  .. 
11 1.000  to  127.000 
128.000  to  144,000 
145.000  to  161,000 


[Heat  Loss  Tablel 


Design  heat  loss 
of  model  to  be  la- 
beled (1.000  Btu's 
per  hour) 


30 
40 
50 
60 
70 
80 
90 

100 

110 

130 


Heat  loss  values 

to  be  used  on  the 

grid  (1,000  Btus 

per  hour) 


25,  30,  35.  40 

35,  40,  45.  50 

40.  45.  50,  60 

50.  60.  70.  80 

60,  70,  80,  90 

70,  80,  90,  100 

80,90,  100,  110, 

120 

90,  100,  110,  120, 

130 

100,  110.  120. 

130,  140 

120,  130,  140. 

150,  160 


in  the  cost  end.  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 

Appendix  G3  to  Part  305— Furnaces— Oil 

[1.  Range  Information) 


Manufacturer's  rated  heating  capacities  (Btu's/hr.) 


Range  of  annual  fuel  utilization  effi- 
ciencies (AFUE's) 


Low 


High 


P  Veaiiy  Cost  tntonnalKxi:  Cost  Gnd) 


Cost  per  kilowatt  houf' 


oU  and  propane  gas,  substitute  the  following  cost  figures: 
20c,  30c,  40c,  50c,  60c. 

79c,  82c.  85c.  88c.  91C.  94c.  97c,  Sl.OO. 
40c,  45c.  50c.  55c,  60c. 


Btu  heat  loss  of 

hdme  (see  chart 

below) 


(as 


(prop  jne>— 35c, 


The  following  tabh  shows  the  heat  loss  values  (in  thousand  Btu's/hr.)  to  be  used  in  the  ccst  grid: 


[Hdat  Loss  Table) 


Manufacti  rers'  rated  heat  output  of  model  to  be  labeled  (Btu's  pef  hour) 


Design  heat  loss 
of  model  to  be  la- 
beled (1,000  Btu's 
per  hour) 


5 
10 
15 
20 
30 
40 
50 
60 
70 
80 
90 


Heat  loss  values 

to  be  used  on  the 

grid  (1,000  Btu's 

per  hour) 


5 

5.10 

10,  15 

15,  20.  25 

25,  30,  35,  40 

35,  40,  45.  50 

40,  45,  50,  60 

50.  60,  70.  80 

60,  70,  80,  90 

70,  80.  90,  100 

80,90.  100,  110, 

120 


Federal  Register  /  Vol 


Manufacturers'  rated  beat  outpu 


162.000  to  178.000 
179.000  to  195.000 
196,000  and  over  ... 


Beside  each  cost  in  the  cost  grid,  i 
the  cost  estimate  for  the  model  being 
the  heat  loss  values  in  place  of  the  desigi 

Appeni 


.    ■ ". 

N^anufacturer's  rated 

All  Capacities 

- 

■ 

4- „  -  ' 

6-......., ;......  "- 7" 

8- ■■-■"■■ 

10- ■■ * 

12- : ■ 

14-...: ; ZZ^'^'Z 

'  For  charts  on  natural  gas.  oil  and  propane  as 

a.  Cost  pef  thferm— 10-.  20~.  30-.  40-  50-  6 

b.  Cost  per  gallon  (oil)— 76-.  79-.  82-.  85-.' 81 

c.  Cost  per  gallon  (propane)— 35-.  40-,  45-,  E 

The  following  table  shows  the  heat  lo! 


Manufacturers*  rated  heat  output 


5,000  to  10,000 

5,000  to  10,000 

11.000  to  16,000  ..„ 
17,000  to  25.000  .... 
26.000  to  42.000  .... 
43.000  to  59.000  .... 
60,000  to  76,000  .... 
77,000  to  93.000  .... 
94.000  to  110,000  .. 
11 1,000  to  127.000 
128.000  to  144.000 
145,000  to  161,000 

162,000  to  178,000 

179.000  to  195.000  . 

196,000  and  over .... 
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(Heat  Loss  Table] 


Manufacturers'  rated  heat  output  ot  model  to  be  labeled  (Btu's  per  hour) 


162.000  to  178,000 
179,000  to  195,000 
196,000  and  over .. 


Design  heat  loss 
of  nxxlel  to  be  la- 
beled {1,000  Btu's 
per  hour) 


Heat  loss  values 

to  be  used  on  the 

grid  (1,000  Btus 

per  hdur) 


90.  TOO,  110.  120. 

130 

100.  110.  120. 

130,  140 

120.  130,  140. 

150,  160 


.he  hea.  loss  values  in  place  of  the  de,|„  hen,  lossIS^  i n^h^'ab ">vf,h'S,e''„°."o°„yatrS° ol """°«'  ""'  ""'  '" 


I'erage  cosi 

Appendix  G4  to  Part  305— Mobile  Home  Furnaces 

1.  [Range  Information) 


are 

sinq 


Manufacturer's  rated  heating  capacities  (Btu's/hr.) 


All  Capacities- 


Range  of  annual  fuel  Htili2at«on  effi- 
ciencies (AFUE's) 


Low 


(2.  Yearty  Cost  Inhxmaton:  Cost  Grdl 


Cost  per  kilov/att  tiour " 


4- 
6- 
8- 
10 
12 
14-. 


l'S)S^%r.rS^Sr^-' 3^4^0-^55!'^'"''"'^^  ''^  following  cost  figures: 

b.  Cost  per  gallon  (oil)— 76-.  79~,  82-,  85-,  88-,  91-,  94-  97-^  Si  00 

c.  Cost  per  gallon  (propane)— 35-,  40-.  45-,  50-.  55-,  60~. 


The  following  table  shows  the  heat  loss  values  (in  thousand  Btu's/hr.)  to  be  used  in  the  cost  grid: 


High 


Btu  heat  loss  of 

home  (see  ctiart 

t>elow) 


[Heat  Loss  Table] 


Manufacturers'  rated  heat  output  of  model  to  t>e  labeled  (Btu's  per  hour) 


Design  heat  toss 
of  model  to  be  la- 
beled (1 .000  Btu's 
per  hour) 


5.000  to  10,000 

5.000  to  10.000 

11,000  to  16,000  ..„ 
17.000  to  25,000  .... 
26,000  to  42,000  .... 
43,000  to  59,000  .... 
60.000  to  76,000  .... 
77,000  to  93,000  .... 
94,000  to  110.000  .. 
11 1.000  to  127,000 
128,000  to  144,000 
145,000  to  161.000 

162,000  to  178.000 

179.000  to  195,000  . 

196,000  and  over .... 


Heat  loss  values 

to  be  used  on  the 

gnd  (1,000  Btu's 

per  hour) 


5 
5 

5,  10 

10,  15 

15,  20,  25 

25.  30,  35,  40 

35.  40.  45,  50 

40.  45.  50,  50 

50,  60,  70,  80 

60,  70.  80.  90 

70,  80,  90,  100 

80,90,  100.  110, 

120 

90,  100,  110,  120, 

130 

100.  110,  120, 

130,  140 

120,  130,  140. 

150.  160 


34046 


Fedetal 


Beside  each  cos: 
the  cost  estimate 
the  heat  loss  values 


fcr 


n 


All  Capacities 


4c  .... 
6c  .... 
8«  .... 
10c  .. 
12c  .. 
14c  ... 


'  For  charts  on  natural 

a.  Cost  per  therm — 100 

b.  Cost  per  gallon  {oil>4-76€ 

c.  Cost  per  gallon  (protiane) 


gas,  oil  and  propane  gas,  substitute  the  following  cost  fiaures- 
K  20c.  30c.  40c.  50c,  60c. 

79c.  82c.  85c.  88c,  91 C.  94c,  97c.  Si  .00 
I— 35c.  40C.  45c.  50c.  55c.  60c. 


The  following  tab  e  shows  the  heat  loss  values  (in  thousand  Btu's/hr.)  to  be  used  in  the  cost  grid: 


5,000  to  10,000 

11,000  to  16,000  .... 
17,000  to  25,000  .... 
26,000  to  42,000  .... 
43.000  to  59,000  .... 
60,000  to  76,000  .... 
77,000  to  93,000  .... 
94,000  to  110.000  .. 
11 1,000  to  127,000 
128,000  to  144,000 
146,000  to  161,000 

162,000  to  178.000  , 

179.000  to  195.000  . 

196.000  and  over .... 


Beside  each  cost 
the  cost  estimate  for 
the  heat  loss  values  in 


AU  capacities 
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in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 

APPENDIX  G5  TO  Part  305— Boilers— Gas  (Except  Steam) 

(1 .  Range  Information]  ,  . 


Manufacturer's  rated  heating  capacities  (Btu's/hr.) 


Range  of  annual  fuel  utilization  effi- 
ciencies (AFUE's) 


Low 


High 


p.  Yearty  Cost  Information:  Cost  Gn<fl 


Cost  per  kilowatt  hour  ^ 


Btu  heat  loss  of 

home  (see  chart 

below) 


[Heat  Loss  Table] 


Manufacti  irers'  rated  heat  output  of  nrxxtel  to  be  labeled  (Btu's  per  hour) 


Design  heat  toss 
of  model  to  be  la- 
beled (1.000  Btu's 
per  hour) 


5 
10 
15 
20 
30 
40 
50 
60 
70 
80 
90 

100 

110 

130 


Heat  loss  values 

to  be  used  on  the 

grid  (1.000  Btu's 

per  hour) 


5 

5.  10 

10.  15 

15.  20.  25 

25.  30.  35.  40 

35,  40.  45,  50 

40.  45.  50.  60 

50,  60,  70,  80 

60.70.80.90 

70.  80.  90.  100 

80.90.  100,  110, 

120 

90,  100,  110,  120, 

130 

100,110,120. 

130,  140 

120.  130,  140, 

150.  160 


n  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  model  being  labeled  using  the  table  costs  in  place  of  the  national  average  cost  and  using 
place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 

Appendix  G6  to  Part  305— Boilers— Gas  (Steam) 

[1.  Range  Information) 


Manufacturer's  rated  heating  capacities  (Btu's/hr.) 


Range  of  annual  fuel  utilization  effi- 
ciencies (AFUE's) 


Low 


High 


Federal  Register  /  Vol. 


4<t ; _  - 

6<t  : '-  

6t ;. ..: 

100 . 

12tf  _ -■ 

140 !!"I!Z 

'  For  charts  on  natural  gas,  oil  and  propane  ga 

a.  Cost  per  therm— 10c,  20f.  30e,  40c,  50c  60 

b.  Cost  per  gallon  (oil)— 76c.  79c,  B2c.  85c.  88 

c.  Cost  per  gallon  (propane)— 35c.  40c.  45c.  5( 

The  following  table  shows  the  heat  los 


Manufacturers'  rated  heat  output  < 


5.000  to  10,000 

11.000  to  16,000-.... 
17,000  to  25.000  .... 
26.000  to  42.000  .... 
43,000  to  59.000  .... 
60.000  to  76.000  .... 
77,000  to  93,000 .... 
94,000  to  110.000  .. 
11 1.000  to  127.000 
128.000  to  144,000 
145,000  to  161.000 

162.000  to  178.000 

179,000  to  195.000 

196.000  and  over  ... 


ani 


Beside  each  cost  in  the  <;ost  grid, 
the  cost  estimate  for  the  model  being  k 
theheat  loss  values  in  place  of  the  design  1 

Apf 


Manufacturer's  rated  he 


All  Capacities 


4c  „ „ 

6c ; :  ;■■ 

8c 

10c -„...; ■ 

12c  r.. ,     ■ 

14c  .; .; ; '..,''"". 

'  For  charts  on  natural  gas.  oil  ar>d  propane  gas 
a  Cost  per  therm— 10c.  20c.  30c.  40c.  50c.  60c'. 
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12  Vea)*y  CoK  Mtyrntfifn:  Cost  Gf^ 


Cost  per  kilowatt  hour ' 


4<t  ; ._.- -  

6i  : -    : 

8< : ..;;;■ " " • • - 

iO(t ■■■ 

12c  , _ ■■ • 

i4(f „ .!!"ZZ!Z ' ■■ 

l*"^^!^  ^k"  "^^?^  ^  o^«  °i^^  propane  gas.  sutwtitute  the  following  cost  figures 

a.  Costpertherm— 10c.  20f.  30e.  40c.  50c  60c  -y"  c» 

b.  Cost  per  gallon  (oil)— 76c.  79c,  B2c.  85c.  88c,  91  c.  94c  c  97c  SI  00 

c.  Cost  per  gallon  (propane)— 35c.  40c.  45c,  50c.  55c.  60c. '       '      • 

The  following  table  shows  the  heat  loss  values  (in  thousand  Btu's/hr.)  to  he  used  in  the  cost  grid: 


Btu  heat  loss  of 

home  (see  chart 

below) 


(Heat  Loss  Tabte] 


Manufacturers'  rated  heat  output  of  n'XKlel  to  be  labeled  (Btu's  per  hour) 


5,000  to  10.000 

11.000  to  16,000-... 
1 7.000  to  25.000  ... 
26.000  to  42,000  ... 
43,000  to  59.000  ... 
60,000  to  76.000  ... 
77.000  to  93.000  ... 
94.000  to  110.000  . 
11 1,000  to  127,000 
128,000  to  144,000 
145,000  to  161,000 

162.000  10  178,000 

179,000  to  195.000 

196.000  and  over  . 


Design  tieat  loss 

of  model  to  be  la- 

t)eled  (1.000  Btus 

per  hour) 

i 


Beside  each  cost  in  the  <;ost 
the  cost  estimate  for  the  model 


5 
10 
15 

20 
30 
40 
50 
60 
70 
80 
90 

100 

110 

130 


Heat  loss  values 

to  be  used  on  the 

grid  (1.000  Btu's 

per  hour) 


15. 
30. 


5 

5.  10 

10.  15 

20,25 

25.  30.  35,  40 

35.  40.  45.  50 

40.  45.  50,  60 

50.  60.  70.  80 

60.  70.  80.  90 

70.  80.  90.  100 

80.90.  100.  no. 

J20 

90.  100.  110.  120. 

130 

110.  120. 

130,  140 

130.  140. 

150.  160 


100. 


120. 


I' 


rid,  and  below  the 


appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
fhch^.f  1^  o      1  I         vr    j®'"^  labeled  using  the  table  costs  in  place  of  the  national  ^verace  cost  and 

the  heat  loss  values  in  place  of  the  design  heat  loss  used  in  the  table  with  '  •       '  "vem^e  cosi  aim 


h  the  national  average  cost. 


usini> 


Appendix  G7  to  Part  305— Boilers— Oil 

(1.  Range  Information) 


^ 


Manufacturers  rated  heatmg  capacities  (Btu's/hr.) 


All  Capacities 


Rar>ge  of  annual  fuel  utilization  effi- 
ciencies (AFUE's) 


Low 


High 


(2  Veaiy  Cost  infoftnaton  Coa  G-hJ] 


Cost  per  kilowatt  hour ' 


4« - -.... ..; ..:....: - 

6c :... .  • • 

8c ; ,..., .,..     ■/'" ■ 

lOc „...; -     " ' ■ 

12c r.. ■ """ ■  ;•" ■•• 

14c  .: .: : '...^'"""Z"'. ~"- 

'  For  charts  on  natural  gas.  oil  and  propane  gas.  substitute  the  following  cost  figures 
a  Cost  per  therrrv-IOc.  20c.  30c.  40c.  50c.  60c. 


Btu  heat  toss  of 

home  (see  chart 

t)elow) 


34048 
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b.  Cost  per  gallon  (o(i>— 76« 
C.  Cost  per  gallon 


79«.  82c.  85<.  88«,  91«.  94^,  97«,  Sl.OO. 
(propane)— 35«.  40c.  45c.  50c.  55c,  60c. 


The  following  t  ible  shows  the  heat  loss  values  (in  thousand  Btu's/hr.)  to  be  used  in  the  cost  grid 

[Heat  Loss  Tabtel 


Manufa  cturers"  rated  heat  output  of  model  to  be  lat)eled  (Btu's  per  hour) 


5.000  to  10.000 

11,000  to  16.000  .... 
17,000  to  25.000  .... 
26.000  to  42,000  .... 
43,000  to  59,000  .... 
60,000  to  76.000  .... 
■  77.000  to  93.000  .... 
94,000  to  110,000  .. 
11 1,000  to  127,000 
128.000  to  144,000 
145,000  to  161,000 

162.000  to  178,000 

179,000  to  195.000. 

196,000  and  over  .... 


Beside  each  cost 
the  cost  estimate  fpr 
the  heat  loss  values 


All  Capacities 


4c  . 
6c  .. 
8c  .. 
10c 
12c 
14c 


Design  heat  loss 
of  model  to  b>e  la- 
beled (1,000  Btu"s 
per  hour) 


5 
10 
15 
20 
30 
40 
50 
60 
70 
80 
90 

100 

110 

130 


Heat  loss  values 

to  be  used  on  the 

grid  (1,000)  Btu's 

per  hour) 


5 

5.10 

10.  15 

15.20.25 

25,  30,  35.  40 

35.  40.  45.  50 

40,45,50.60 

50,  60,  70,  80 

60.  70.  80,  90 

70,80,90.  100 

80.90.  100,  110. 

120 

90,  180.  110.  120, 

130 

100.  110.  120. 

130.  140 

120.  130.  140. 

150.  160 


in  the  cost  grid,  and  below  the  appropriate  heat  loss  value  taken  from  the  heat  loss  table,  place 
the  m(Klel  bemg  labeled  usmg  the  table  costs  in  place  of  the  national  average  cost  and  using 
n  place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 

Appendix  68  to  Part  305— Boilers— Electric 

(1 .  Range  Infof mationj 


Manufacturer's  rated  heabng  capacities  (Btu"s/hf.) 


Range  of  annual  fuel  utilization  effi- 
ciencies (AFUE's) 


Low 


High 


|2.  Yearty  CoW  Infcjrmaftoo:  Cost  Gn<J( 


Cost  per  kilowatt  hour' 


'  For  charts  on  natura  gas,  oil  and  propane  gas.  substitute  the  fdlowing  cost  fiqures- 

a.  Cost  per  therm— icjc.  20c,  30c.  40c,  50c,  60c 

b.  Cost  per  gallon  (oill— 76c.  79c.  82c,  85c.  eSv,  91c.  94c,  97c  SI  00 

c.  Cost  per  gallon  (pre  pane)— 35c.  40c.  45c,  50c.  55c.  60c. 


Btu  heat  loss  of 

home  (see  chart 

below) 


The  following  tal  le  shows  the  heat  loss  values  (in  thousand  Btu's/hr.)  to  be  used  in  the  cost  grid: 


5.000  to  10.000 
11,000  to  16.000 
17,000  to  25,000 


(Heat  Loss  Table} 


Design  heat  loss 
of  model  to  be  la- 
beled (1.000  Btu's 
per  hour) 


5 
10 
15 


Heat  loss  values 

to  be  used  on  the 

grid  (1.000)  Btu's 

per  hour) 


5 

5.  10 

10.  15 


Federal  Register  /  Vol.  5 


Manufacturers'  rated  heat  output  o 


26,000  to  42,000 

43,000  to  59,000 

60,000  to  76,000 

77,000  to  93.000 

94,000  to  110,000  ... 
11 1,000  to  127,00a. 
128,000  to  144,000  . 
145,000  to  161,000  . 

162,000  to  178,000 

179,000  to  195,000  . 

-196;000  and  over 


Beside  each  cost  in  the  cost  grid,  and 
the  cost  estimate  for  the  model  being  lal 
the  heat  loss  values  in  place  of  the  design  h 

37.  Page  1  of  the  Sample  Fact  Sheet  in  / 

Appendix  H  to  Part  305- 


BILUNG  CODE  67S0-01-P 
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ions  34049 


[Heat  Loss  Table) 


Manufacturefs'  rated  heat  outpol  of  modet  to  be  tebeled  (Btu-s  per  hour) 


26,000  to  42,000  .... 
43,000  to  59,000  .... 
60,000  to  76,000  .... 
77,000  to  93,000  .... 
94,000  to  110,000  .. 
111.000  to  127,000- 
128,000  to  144,000 
145,000  to  161,000 

162,000  to  178,000 

179,000  to  195,000  . 

■196,000  and  over  .... 


Design  heat  loss 
of  rTKxjel  to  be  la- 
beted  (1,000  Btu's 
per  hour) 


Heat  loss  values 

to  be  used  on  the 

grid  (1,000)  Btu's 

per  hour) 


20  15,20.25 

30  25,  30,  35.  40 

40  35,  40,  45.  50 

50  40,  45,  50,  60 

60  50,  60,  70,  80 

70  60,  70,  80,  90 

80  70.  80,  90.  100 

90       80,90,100.110. 

120 

100     90,100,110,120, 

130 

110  100.110,120, 

130.  140 

130  120,  130.  140. 

150.  160 


,h«  nnct      f.^^^.^°f  '"  ^h«  ^°«    ^'^'  3"!  below  the  appropriate  heat  loss  value  taken  from  the  heat 

t^hp/t  In^""!       °'  '^'  "'"r^u   ^/'"^  '?'^^'^  "^^"»  ^  ''^^^  "^^^'^  ^"  P'^^«  °f  'he  national  average 
the  heat  loss  values  m  place  of  the  design  heat  loss  used  in  the  table  with  the  national  average  cost. 
37.  Page  1  of  the  Sample  Fact  Sheet  in  Appendix  H  to  Part  305  is  revised  as  folloxvs: 

Appendix  H  to  Part  305-Cooling  Performance  and  Cost  for  Central  Air  Conditioners 


loss  table,  place 
cost  and  using 


BILLING  CODE  6750-01-P 
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BJLUNQ  CODE  SrsO-OI-'' 


|An  exampts  of  a  (act  sheet  tor  centra)  air  condiboners  or  (or  oniy  the  cooling  (unction  of  heat  pumpsl 


CUDE 


Split  System  Central  Air  Conditioner  (Cooling  Only) 

Cooling  Capacity: 


Models 


XXXC1 
XX)W2 
YYY/C3 
YW/C6 


aroooBTunr 

31,400BTU/hr 
29,000  BTUyhr 
29.400  BTU^r 


CodJiq  Perfonnau^ 


Model  XXX/C1 

12.7  SEER 


trrergy  eHiciency  range  of  all  similar  models 


UastEffldsntMsdel 
10.0 


MostEfflcioiitMntol 
16.9 


Model  XXX/C2 
12.6SEER 


Energy  efficiency  range  of  alf  simlfar  models 


Model  YYY/C3 
13.0SEER 

T 


Energy  efficiency  range  o|  all  similar  models 


MsstEfflciantMsdsl 
16.9 


Lust  Efficimt  Mod*] 
10.0 


Model  YYY/C6 

12.9  SEER 

T 


Energy  efliciency  range  of  afl  similar  m^ls 


M«stEfflci«itM8d«l 
16.9 


LBastEffit^ent  Medal 
10.0 


Most  EfflcisRt  Modal 
16J 


This  (Of  these)  energy  fatins(s)  is  (or  are)  based  on  U.S.  Govemnwni  standard  tests  of  Biis  (or 
these)  conoenser  mod€t(s)  combined  with  the  most  common  coil(s).  The  ratmgs  may  vary  siigJrt^ 
*1th  different  cote. 

fTh<»  «  Pago  1  of  Sajnple  Fact  Sheet] 
***** 
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38.  Page  1  of  the  Sample  Fact  Sheet  i 
COST  TABLE  ($  PER  YEAR)")  is  revised  a 

Appendix  I  to  Part  3K 


BILLING  CODE  6750-01-P 


Federal  Register  /  Vot.  59.  No.  126  /  Friday.  July  1.  1994  /  Rules  and  Regulat 


ions 


34051 


COST  TaI[e  (sVeR  %"^rusle^  1"  foK'''  '  "'  '^''  ""'  ""-"  "•  ""^^'^^^  ^'^^^^  ANNUAL  HEAT,NG 
Appendb.  I  lo  Part  SOS-Heating  IVrfomaKe  and  Cosl  for  Central  Air  Conditioners 


BILLING  CODE  6750-01-«> 


^OL 


BiLUNC  CODE  erso-oi-c 


(An  example  of  a  tact  sheet  snowing  oniy  the  heating  tunction  tor  heat  pumpsi 

EIIERqnGUIDE 


Heating  Capacity. 


MOOESS 


xxx/o 

XX)W2 


33.000  BTlHir 
35,000  BTUIv 


Heating  Perfomiance  for  Region  IV 


Model  XXX/C1 

7.9HSPF 


Energy  eHiciency  range  of  all  similar  models 


tsastEfflclMitMiitel 


Most  ETflciant  Medal 
10.2 


Model  XXX/C2 

8.9HSPF    . 

T 


Energy  efficiency  range  of  all  similar  models 


Uast  Efficient  MoM 
6.8 


Meet  Effldent  Model 
10.2 


This  (Of  these)  enenjy  ratinj^s)  is  (or  are)  based  on  U.S.  Government  standard  tests  of  ttiis  (or 
these)  condenser  modeHs)  comt)ined  wiOi  the  most  common  coil(s)  The  rattnos  will  vary  siigJitJy 
Mth  djfteren!  coils  and  in  diftereni  geographic  regions. 


*  *  *  *  * 


fTh(s  IS  Page  1  of  Sample  Fact  Sheet| 

*  «  ♦  ♦  ♦ 
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39.  Section  8.  of  Appendix  J  to  Part  30; 

Appendi: 

8.  Estimated  Annual  Energy  Consumpti 

40.  Appendix  K  to  Part  30.")  is  revised  a 

A 

BILLING  CODE  67$0-01-P 
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39.  Section  8.  of  Appendix  J  to  Part  305  is  revised  to  read  as  follows: 

Appendix  J  Part  305— Suggested  Data  Reporting  Format 

8.  Estimated  Annual  Energy  Consumption  or  Energy  Efficiency  Rating 


40.  Appendix  K  to  Part  30.'5  is  revised  as  follows: 

Appendix  K  to  Part  305— Sample  Labels 


BILLING  CODE  6750-01- 
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10/12  Heiv. 
Cond  Reg 


10/12  Relv. 
Cond.  Reg. 


14/14  Helv. 
Cond.  Blacir 
Reg 

.5  pL  rule     _ 


20  pi  njle 


10/12  Heiv 
Cond  Reg.Use 
Helv  Cond." 
Black  twhere 
indicated 


.5  pL  oile 


18"  Hetv.     _ 
Cond    Black 

10/12  Helv. 
Cond.  Reg. 

6'  Helv:  Cond. 
Reg. 


i  U  copy  Helvetica  Condensed  Regular  or  Black 


All  copy  X  28  pi. 


Based  on  standard  U.S.  Government  tests 


EIIERGVGUIDE 


Refrigerator-Freezer 

With  Automatic  Defrost  j 

With  Side-Mounted  Freezer 

Without  Through-the-Door-lce  Service 


XYZ  Corporation 

Model  ABC-W 

Capacity;  23  Cubic  Feet 


Compare  the  Energy  Use  of  this  Refrigerator 
with  Others  Before  You  Buy. 


This  Model  Uses 

776kWh/year  -^ 


T 


Energy  use  (kWh/year)  range  of  all  similar  models 


Uses  Least 

Energy 

776 


Uses  Most 

Energy 

1467 


kWh/year  (kilowatt-hours  per  year)  Is  «  measure  of  energy  (electricity)  use. 
Your  utility  company  uses  it  to  compute  your  bill.  Only  models  with  22.5  to  24.4 
cubic  feet  and  the  above  features  are  used  in  this  scale. 


Refrigerators  using  more  energy  cost  more  to  operate. 
This  model's  estimated  yearly  operating  cost  is: 


Based  on  a  1 992  U.S.  Govemment  national  average  cost  of  825e  per  kWh  for 
electncity.  Your  actual  operating  cost  will  vary  depending  on  your  local  utility  rates 
and  your  use  of  the  product 

lapwtiit:  Ranwal  of  Ita  laM  kdcre  csiBunar  «vic<an  K  •  ttoUan  of  FMmiI  to  (42  U.&C  6302). 


Prototype  Label  1 
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10/12  Helv. 
Cond.  Reg. 


20/22  Hetv. 
Cond.  Black 


10'  Helv. 
Cond.  Reg. 


14"  Helv. 
Cond.  Black 

14/14  Helv. 
Cond.  Black 


_  14/14  Helv. 
'Cond.  Black 


Box: 
24 'tall 


Federal  Register  /  Vol.  [ 


' 

Alia 

>py  Helvetica  Condensed 

10/19  H«(«      . 

Based  on  standard  U.i 

EI1E 

Clothes  Washer 
Capacity:  Standard 
Top  Loading 

Compare  th 

Cond.  Reg. 

10/19  HaK/ 

Cond.  Reg. 

Numeral:  14' 

. 

He^.  Cond. 

20  pt  mlA          ,_ 

^     Enerov  use 

10/12  Helv. 

Uses  Least 

Energy 

267 

Cond.  Reg. 
Use  Heiv.  Cond. 

kWh/year(kiiow8tt-lio 

Your  utility  company  u 
clothes  washers  are  us 

Black  where 
indicated 

.5 pL  mte    '      ... 

18*  Hflhi       „   „ 

1 

h     1 

Clotlies  waslier 
riiis  model's  es 

M 

Mhen  used  with  an  electric 

3ased  on  eight  loads  of  ( 
)f8.25(perkWhforete 
»st  will  vary  depending 

■(Mtnt  RwnoMl  ol  tNt  bM  Mon 

Cond.  Black 

10/12  Hah/ 

1 

Cond.  Reg. 

10/1?  H»lu 

Cond.  Reg. 
6'  Helv.  Cond. 

1 

^     ( 

C 

^     1 

Reg. 

Federal  Register  /  Vol.  59.  No.  126  /  Friday.  July  i.  1994  /  Rules  and  Regulat 


ions 


34055 


10/12  Hetv. 
Cond.  Reg. 


10/12  Helv., 
Cond.  Reg. 


Numeral:  14' 
He^.  Cond." 


.Spt.  rule 
20  pt  rule 


10/12  Helv. 
Corxl.  Reg. 
Use  Helv.  Cond. 
Black  wherB""^ 
indicated 


.5  pL  rule 


18*  Helv.     _ 
Cond.  Black 


10/12  Helv., 
Cond.  Reg. 

10/12  Helv. . 
Cond.  Reg. 


6'  Helv.  Cond 
Reg. 


All  copy  Helvetica  Condertsed  Regular  or  Black 


All  copy  X  28  pi. 


Based  on  standard  U.S.  Govemnfient  tests 


ENERCVCUJIDE 


Clothes  Washer 
Capacity:  Standard 
Top  Loading 


I  XY2  Corporation 

Model(S)  MR328.  XL12.  NAA83 


Compare  the  Eneigy  Use  of  this  Clothes  Washer 
with  Others  Before  You  Buy. 


This  Model  Uses^ 

■*-  873kWh/year-* 


T 


Energy  use  (kWh/year)  range  of  all  similar  models 


Uses  Least 

Energy 

267 


Uses  Most 

Energy 

1818 


kWh^ear  (kiiowatt-hours  per  year)  is  a  measure  of  energy  (electricity)  use. 
^    Your  utility  company  uses  it  to  compute  your  bill.  Only  standard  size,  top  loading 
clothes  washers  are  used  in  this  scale. 


Clothes  washers  using  more  energy  cost  more  to  operate. 
This  model's  estimated  yearly  operating  cost  is: 

EJl"' 


when  used  with  an  electric  water  heater 


when  used  with  a  natural  gas  water  heater 


Based  on  eight  loads  of  clothes  a  week  and  a  1 992  U.S.  Government  national  average  cost 
of  8.25t  per  kWh  for  electricity  and  58^  per  therm  for  natural  gas.  Your  actual  operating 
cost  will  vary  depending  on  your  local  ubTtfy  rates  and  your  use  of  the  produa 


iBfMInt  RwnoMl  ol  mt  bM  More  e 


r  punOM  k  i  «MtlM  «( fMml  to  («  U.&a  630Z) 


Prototype  Label  2 


10/12  Helv. 
Cond.  Reg. 


20/22  Helv. 
Cond.  Black 


14/14  Helv. 
'Cond.  Black 

■      10'  Helv. 
Cond.  Reg. 


14-  Helv. 
Cond  Black 

_  14/14  Helv. 
'Cond.  Black 


14/14  Helv. 
Cond.  Black 

Box: 
24   tall 
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10/12  He>v., 
Cond  Reg. 


1(V12  He(v. 
Cond.  Reg. 


U/UHfllv. 
Cond.  Black- 


■SpL  njle 
20  pL  rule 


10/12  Helv. 
Cond.  Reg.  __ 
Use  Helv  Cond. 
Black  where 
indicated 


.5  pL  rule 


18'  He<v     _ 
Cond.  Black 

10/12  Helv. 
Cond.  Reg 

6'  Helv. 
Cond.  Reg. 


AJl  copy  Heivebca  Condertsed  Regular  or  Biack 


AH  copy  X  28  pi. 


Based  on  standard  U.S.  Government  tests 


EnERGVGUIDE 


Water  Heater— Natural  Gas 
Capacity  (first  hour  rating) 
60  gallons 


ias  ■ 


XYZ  Corporation 

Model(s)  RP23. 

RP38 


Compare  the  Energy  Use  of  this  Iflbter  Heater 
with  Others  Before  You  Buy. 


-t-fci 


This  Model  Uses 

240  therms/year  ^ 


Energy  use  (therms/year)  range  of  all  similar  models 


Uses  Least 

Energy 

245 


Uses  Most 
Energy 
295 


Tke  Esttnated  Amuiai  Energy  ConsmnptlM  of  tUs  model  was  sot 
arailafeteatttetlaettewflewgBaMlsted. 


Based  on  a  1992  U.S.  Government  national  average  cost  of  $0.58  per  therm  for 
natural  gas.  Your  actual  operating  cost  will  vary  depending  on  your  local  utility  rates 

and  your  use  of  ttie  product. 

.l«Krttiil:  ^n)o«l  of  UW IJW  6t«o»»  CMBimr  wraaa  »  J  iitrtOon  ot  f«d«l  »w  (C  OiC.  6302). 


Therms/year  is  a  measure  of  energy  use.  Your  utility  compaiiy  uses  It  to  compute 
your  bill.  Only  models  with  first  hour  ratings  of  56  to  64  gallons  are  used  in  this 
scale. 


Natural  gas  water  heaters  that  use  fewer  therms/year  cost 
less  to  operate.  This  model's  estimated  yearly  operating 


cost  is: 


$140 


Prototype  Label  3 
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10/1?Helv. 
Cond.  Reg. 


20/22  Helv. 
Cond.  Black 


10"  Helv. 

Cond.  Reg. 

10/12  Helv. 
Cond.  Reg. 


14/14  Helv. 
Cood.  black 

10/12  Helv. 
"Cond.  Black 


.  14/14  Helv; 
" Cond.  Biack 


■Box:  24'  tall 


Federal  Register  /  Vol. 


All  copy  Helvetica  Condensed 


Based  on  standard  U.£ 


^^.  Central  Air  Cond'itionei 
Cooling  Only 
Split  System 


f^   SEER,  the  Seasonal  Ere 
central  air  conditioners 

► __ 

Central  air  cond 
energy  efficient 

■^  alhis  energy  rating  is  baa 
combined  wth  the  most 

■  Federal  lav/  requires  the ! 
diredoiy  giving  further  ir 
Ask  for  this  information. 


layonaM  Remonl  ol  Vis  BM  betor* 
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All  copy  Helvetica  Condensed  Regular  or  Black 


10/12  Helv, 
Cond.  Reg. 


10/12  Hetv. 
Cond.  Reg. 


.5  pL  rule 


20  PL  mie 


10/12  Helv. . 
Cond.  Reg. 
Use  Helv. 

Cond.  Black 

where  indicated 


.5  pt.  rule 


BulleU:  r 


AH  copy  X  28  pi. 


Based  on  standard  U.S.  Government  tests 


EnERCYCUDE 


Central  Air  Conditioner 
Cooling  Only 
Split  System 


XYZ  Corporation 
Model  122345 


Compare  the  Energy  Efficiency  Of  this 
Air  Conditioner  with  Others  Before  You  Buy. 


This  Model's  Efficiency 

11  .SSEER 


▼ 


Energy  efficiency  range  of  all  similar  models 


Least 

Efficient 

10.0 


Most 

Efficient 

16.9 


*"   SEER,  ttie  Seasonal  Energy  Efficiency  Ratio,  is  the  measure  of  energy  efficiency  for 
central  air  conditioners. 


Central  air  conditioners  witli  higher  SEERs  are  more 
energy  efficient. 


^  "This  energy  ratings  based  on  LI5.  Government  standanJ  tests  of  this  condenser  model 
comtjined  wth  the  most  ca  nmon  co8.  Ttie  rating  may  vary  slight^  with  different  coils. 
■  Federal  lav/  requires  the  seller  or  instaiter  of  this  appliance  to  make  availat)Ie  a  tact  sheet  or 
directory  giving  further  informatian  about  the  efficiency  and  operating  cost  of  this  equipment 
Ask  for  this  information. 


6'  Helv.  Cond. 

pgg  1^       l«»o(ttni  Ren»»jlo(tlHtBb«!t>«(of«oonBin»fp«n*iM«i«i»««ionof 


tan  442  UlC.  (302). 


Prototype  Label  4 


10/12  Helv. 
Cond.  Reg. 


20/22  Helv. 
"Cond.  Black 


_  14/14  Helv. 
'Cond.  Black 


14'  Hetv. 

"Cood.  Black 

_  14/14  Hetv. 
'Cond.  Black 


_  14/14  Helv. 
"Cond.  Black 


10/12  Helv. 
'  Cond.  Reg 
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10/12  Helv., 
Cond.  Reg 


10/12  H««v. 
Cond.  Reg 


10/10  Helv. 
Cond.  Black 


14'iule 
.5*  nte 


10/10  Hetv,  _ 
Cond.  Reg 
Use  Helv. 
Cond.  Black 
where 
mOcatod 


Butets:?- 


6-  Helv. 
Cond.  Reg. 


All  copy  Hetveijca  Condensed  Regular  or  Black 


All  copy  X  28  pi. 


Based  on  standard  U.S.  Government  tests 


ERGYGUIDE 


Heat  Pump 
Cooling  and  Heating 
Split  System 


XYZ  Corporation 
Model  12345 


Compare  the  Energy  Efficiency  of  this  Heat  Pump 
with  Others  Before  You  Buy. 


This  Modei  (CooHog) 

-»►   12.0SEER-^ 


Energy  efficiency  range  of  all  similar  models 


Lesst 

Efficient 

10.0 


Rnest 

Effldeiit 

164 


^,  The  SEER,  Seasonal  Energy  Efficiency  Ratio,  is  ttie  seasonal  measure  of  energy 

efficiency  for  heat  pumps  wtien  cooling. 


TUs  NMel  (Ksatiiig) 

7.5HSPF 


En^gy  efficiency  range  of  all  similar  models 


Least 

Efficieot 

6.8 


NlOSt 

Effident 
10.2 


The  HSPF.  Heating  Seasonal  Performance  Factor,  is  ttie  seasonal  measure  of  energy 
efficiency  for  heat  pumps  when  heating. 

Heat  pumps  with  higtier  SEEHsand  HSPFsare  more  energy  efficient 


■TTiCi.  energy  ratings  are  l3ased  on  US. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common 
coi!.  The  ratings  will  vaiysfighdywitfi  differ- 
ent coiis  and  in  tfffererrt  geographic  regions. 


I  Federal  law  requires  ttie  sefler  or  vistaliei  ui 
this  appfiance  to  make  avails  a  tact  sheet 
or  diiectoiy  giving  further  infomialion  atxxjt 
the  efficiency  and  Gpeiating  cost  of  this 
equpnent  Ask  for  this  infonnation. 


-^' lamUM.  A«ina«i  o!  tR>  l>M  M!ora  ooiau^  gwaoa  ■  a  i«)Mm  o<  f«d<nl  k*  (42  U.&C  6302). 


Prototype  Label  5 
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10/12  Helv. 
Cond.  Reg. 


18.'20  Helv 
'Cond.  Black 

10*  Helv. 
Cond.  Reg. 

11'  Helv. 
Cond.  Black 

10/10  Helv. 
■  Cond.  Black 


ia'14H9lV. 

Cond.  Eiiack 


10/12  Helv. 
Cond.  Reg. 


Fefkral  Register  /  Vol 


Based  on  standard 


Refrigerator-Freeze 
With  Automatic  Del 
With  Side-Mounted 
Without  Through-tf 


kWli/year(kilowatt- 
Your  utility  company 
cubic  feet  and  the  at 


Refrigeratoisi 
This  model's  e 


Based  on  a  1992  U.S 
electricity.  Your  actu< 
and  your  use  of  the  p 

latorttni:  R«mo«at  ol  tftit  KM  M 
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Based  on  standard  U.S.  Government  tests 


Refrigerator-freezer 
VWtfi  Automatic  Defrost 
Witti  SkJe-Mounted  Freezer 
Without  Through-ttie-Door-lce  Service 


UDE 


XYZ  Corporatjon 

i^todeJ  ABC-W 

Capacity:  23  Cubic  Feet 


Compare  the  Energy  Use  Of  this  Refrigerator 
with  Oth^s  Before  You  Buy. 


This  Model  Uses 

776kWh/year 


T 


Energy  use  (kWh/year)  range  of  all  similar  models 


Uses  Least 

Energy 

776 


Uses  Most 

Energy 

1467 


kWh/year  (kilowatt-toours  per  year)  is  a  measure  of  energy  (etectridty)  use. 
Your  utility  company  uses  it  to  compute  your  bill.  Only  modete  v^itft  225  to  24.4 
cubic  feet  and  the  above  features  ane  used  in  this  scate. 


Ref  rigeratois  using  more  energy  cost  more  to  operate. 
Tliis  model's  estimated  yearly  operating  cost  is: 


Based  on  a  1992  U,S.  Govemmem  national  average  cost  of  8.25c  per  icWh  for 
electricity.  Your  actual  operating  cost  will  vary  depending  on  your  local  utility  rates 
and  your  use  of  the  product       'i 


layoilHi:  Rtmont  of  tMc  UM  bOor*  c 


k  •  nMltn  «  Mm  tar  («  O&C  63(m. 


Sample  Label  1 
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Based  on  standard  U.S.  Government  tests 


ENERqNGUIDE 


Freezer 

Upright  Type 

With  Manual  Defrost 


XYZ  Corporation 

Modei(S)  MR328,  XL  12.  N'A83 

Capacity:  21 .2  Cubic  Feet 


Compare  the  Energy  Use  of  this  Freezer 
with  Others  Before  You  Buy. 


This  Model  Uses 

764kWh/year 


T 


Energy  use  (kWh/year)  range  of  ail  similar  models 


Uses  Least 

Energy 

630 


Uses  Most 

Energy 

1079 


kWh/year  (kilowatt-hours  per  year)  is  a  measure  of  energy  (electricity)  use. 
Your  utility  company  uses  it  to  compute  your  bill.  Only  models  with  19.5  to  21 .4 
cubic  feet  with  the  above  features  are  used  in  this  scale. 


Freezers  using  more  energy  cost  more  to  operate. 
This  model's  estimated  yearly  operating  cost  is: 

Based  on  a  1992  U.S.  Government  national  average  cost  of  8.25e  per  kWh  for 
electricity  Your  actual  operating  cost  will  vary  depending  on  your  local  utility  rates 
and  your  use  of  the  product  , 

la»e«1*aL  R«miMii  ol  Ite  liM  bitora  comunar  wRlaM  h  (  (toMton  ol  fidatf  |M(«  U.&C.  S302) 


Sample  Label  2 


14^ 


Federal 

Register  /  Vol.  j 

Based  on  standard  U 

nil 

Uil 

Clothes  Washer 
Capacity:  Standard 
Top  Loading 

Compare  til 

■ 

IM 

1    Energy  us 

V 

Uses  Least 

Energy 

267 

i 

l(Wh^ear(kilowatl-h 
Your  utility  company 
clothes  washers  are  u 

Clothes  washei 
rhis  model's  es 

M 

when  used  with  an  electn 

Based  on  eight  loads  of 
of  8.250  per  KWh  for  ele 
cost  will  vary  depending 

lm««Uit  Renont  of  mt  taM  Mo 
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34061 


Based  on  standard  U.S.  Government  tests 


ElOGVGUIDE 


Clothes  Washer 
Capacity:  Standard 
Top  Loading 


^^^     Mo 


XYZ  Corporation 
Model(s)  MR328.  XL12.  NAA83 


tonpare  the  Energy  Use  Of  this  Clothes  Washer 
with  Others  Before  Yini  Buy. 


This  Model  Uses 

STSkWh/year 


T 


Energy  use  (kWh/year)  range  of  all  similar  models 


Uses  Least 

Energy 

267 


Uses  Most 

Energy 

1818 


kWh/year  (idlowatHhours  per  year)  is  a  measure  of  energy  (electricity)  use. 
Your  utility  company  uses  it  to  compute  your  bill.  Only  standard  size,  top  loading 
clothes  washers  are  used  in  this  scale. 


Clothes  washers  using  more  energy  cost  more  to  operate. 
This  moders  estimated  yearly  operating  cost  is: 


when  used  with  an  electiic  water  heater  when  used  with  a  natural  gss  water  heater 

Based  on  eight  loads  of  clothes  a  week  and  a  1 992  U.S.  Government  national  average  cost 
of  8.250  per  kWh  for  electricity  and  58f  per  themi  for  natural  gas.  Your  actual  operating 
cost  will  vary  depending  on  your  local  utility  rates  and  your  use  of  the  product 

lapoMaiC  Rejionl  of  INt  taM  Mora  oDflwnw  purdOM  k  a  DtoUon  ol  Wml  b«  (42  U.SC  1302). 


Sample  Label  3 
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Based  on  standard  U.S.  Government  tests 


EnERGIfGUDE 


Dishwasher 
Capacity:  Standard 


^^^     Mg 


XYZ  Corporation 
Model(s)  MR328,  XL12.  NAA83 


Compare  the  Energy  Use  of  this  Dishwasher 
with  Others  Before  You  Buy. 


This  Model  Uses 

860kWh/year 


T 


Energy  use  (kWh/year)  range  of  all  similar  models 


Uses  Least 

Energy 

558 


Uses  Most 
Energy 
my 


W^h/year  (idlowatt-hours  per  year)  is  a  measure  of  energy  (electricity)  use. 
Your  utility  company  uses  it  to  compute  your  bill.  Only  standard  size  dishwashers 
are  used  in  this  scale.  i      i 


Distiv/asbeis  using  more  energy  cost  more  to  operate. 
Tliis  model's  estimated  yearly  operating  cost  is: 


when  used  with  an  electric  water  heater  when  used  with  a  natural  gas  water  heater 

Based  on  six  washtoads  a  week  and  a  1992  U5.  Government  natJonai  average  cost  of 
825e  per  kWh  for  electncity  and  58<  per  thenn  tor  natural  gas.  Your  actual  operating  cost 
will  vary  depending  on  your  local  utility  rales  and  your  use  of  tiie  product 


lavoMM:  R*n<o«al  of  tM  WM*  Mort  cotmraf  pwdHH  k  t 


0«Mmlb«(«aSLCn02) 


Sample  Label  4 
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Federal 

Register  /  Vol. 

Based  on  standard  U. 

mi 

- 

tnt 

Water  Heater— Matur 
Capacity  (first  hour  n 
60  gallons 

Compare  tt 

wT 

This  Model  U 

240  ttierms/year 

■  Energy  use 

Uses  Least 

Energy 

245 

TtoEstinab 

^ 

Therms/year  Is  a  mea 
your  bill.  Only  models 
scale. 

Natural  gas  wa 
less  to  operate 
cost  is: 

Based  on  a  1992  U.S. 
natural  gas.  Your  actu 
and  your  use  of  the  pr 

hipottiM:  RmwiaI  ot  IM  kM  Mo 
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Based  on  standard  U.S.  Government  tests 


DIERGYGUIDE 


Water  Heater— Natural  Gas 
Capacity  (fiist  hour  rating): 
60  gallons 


>as  ■ 


XYZ  Corporation 
Model(s)  RP23, 
RP38 


Compare  the  Energy  Use  of  this  Ubter  Heater 
with  Others  Before  You  Buy. 


This  Model  Uses 

240  ttierms/Vear 


Energy  use  (therms/year)  range  of  ail  similar  models 


Uses  Least 

Energy 

245 


Uses  Most 

Energy 

295 


Tte  Estinated  Annual  Energy  CoBsumption  af  tUs  ■edei  was  not 
|_ iwHabte  at  the  time  tte  raage  was  paMlslied. 

Therms/year  Is  a  measure  of  energy  use.  Your  utility  company  uses  it  to  compute 
your  bill.  Only  models  with  first  hour  ratings  of  56  to  64  gallons  are  used  In  this 
scale. 


Natural  gas  water  heaters  that  use  fewer  therms/year  cost 
less  to  operate.  This  model's  estimated  yearly  operating 
cost  is: 


$140 


Based  on  a  1992  U.S.  Government  national  average  cost  of  $0.58  per  therm  for 
natural  gas.  Your  actual  operating  cost  will  vary  depending  on  your  local  utility  rates 
and  your  use  of  the  product 

RtoietAl  d  IMitiM  Mora  cmannr  punton  ha  KtoUkxi  gt  Mm  k«  (42  O&C  6302). 


Sample  Label  5 
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Based  on  standard  U.S.  Government  tests 


Room  Air  Conditioner 
WittKXit  Reverse 
With  Louvered  Sides 


ERGVG 

tioner  ■ 

Cyde  I  ^^^^ 

'ides  ^^^r 


XYZ  Corporation 

Model  122345 

Capacity:  13.000  BTUs 


CompaiB  the  Bieigy  Efficiency  Of  this 

Buy. 


ThivModel's  Efficiency 
IOJIeer 


T 


Energy  efficiency  range  of  all  similar  models 


Least 

Efficient 

9.0 


Most 
Efficient 
11.0 


EER,  ttie  Energy  Efficiency  Ratio,  is  the  measure  of  energy  efficiency  for  room  air 
conditioners.  Only  models  twtween  8,000  and  13,000  BTUs  woth  the  above  features 
are  used  in  this  scale. 


IMore  efficient  air  conditioners  cost  less  to  operate. 
Ttiis  model's  estimated  yearly  operating  cost  is: 

M 

Based  on  a  1992  U.S.  Government  national  average  cost  of  825e  per  l(Wh  for 
electricity.  Your  actual  operating  cost  will  vary  depending  on  your  local  utility  rates 
and  your  use  of  the  product. 

la»ailiiL  RtrriMl  ot  un  laM  MIort  osnuiiw  iwtiBM  «i « alDMtoa  o(  M«M  few  (42  U&C  6302). 


Sample  Label  6 


153 


Federal 

Register  /  Vol. 

Based  on  standard  I 

1 

Furnace— Nature  G 

Compa 

Fumac 

- 

This  M( 

80.7AFU 

T 

I        Energy 

- 

Least 

Efficient 

78.0 

« 

The  AFUE.  Annual  Fi 
furnaces  and  boilers 

Natural  gas  fu 
energy  efficiei 

Federallaw  requires  the 
director^' giving  further  i 
Asl<  for  this  infomiation. 

- 

lavwtoM:  Removil  ol  INs  UM  ta 
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Based  on  standard  U.S.  Government  tests 


EnERGVCUDE 

Fumace— Natural  Gas  I  XYZ  Corporation 

^^^^  Model  2345X 

Compare  the  &iergy  Efficiency  of  this 
Furnace  with  Others  Before  You  Buy. 


This  Moders  Efficiency 

80.7AFUE 


T 


Fnergy  efficiency  range  of  all  similar  models 


Least 

Efficient 

78.0 


Most 

Efficient 

97.0 


The  AFUE.  Annual  Fuel  Utilization  Efficiency.  Is  the  measure  of  enefgy  efficiency  for 
furnaces  and  boilers.  Only  furnaces  fueled  by  natural  gas  are  used  In  this  scale. 


Natural  gas  furnaces  tliat  liave  liiglier  AFUEs  are  more 
energy  efficient. 


Federal  law  requires  the  seller  or  installer  of  this  affDfance  to  make  avalable  a  fact  stie«  or 
directoiv' giving  tufther  information  about  the  efficiency  and  operating  cost  of  thK  egupni^ 
Ask  for  this  infomfiation. 

layoitoM:  Flemovil  ol  IMS  liM  Mora  conuiiar  fORMM  k  I  itoUion  of  f«d«^  few  (42  U^C.  6302). 


Sample  Label  7 
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Based  on  standard  U.S.  Government  tests 


EI1ERGVCUIDE 


Central  Air  Conditioner 
Cooling  OnJy 
Split  System 


XYZ  Corporation 
Model  122345 


Compare  the  Energy  Efficiency  Of  this 
Air  Condib'oner  with  Others  Before  You  Buy. 


This  Model's  Efficiency 

11.5SEER 


▼ 


Energy  efficiertcy  range  of  all  similar  models 


Least 

Efficient 

10.0 


Most 

Efficient 

16.9 


BEER  tfie  Seasonal  Energy  Efficiency  Ratio,  is  the  measure  of  energy  efficiency  for 
''"ntral  air  conditioners. 


[ 


Central  air  conditioners  with  higher  SEERs  are  more 
energy  efficient. 

TTk  ene  rgy  rating  is  based  on  U5.  Government  standard  tests  of  tte  cofx^ 
combTOJ  withifie  most  COTmon  coil  The  rating  may  vary  sfigf%v«tti  anterent  coils. 

Federal  law  fBtMres  the  seller  or  instafler  of  this  appliance  to  make  availablealaash^ 
?'^'^^^'^''*'^^^^^«^'<yafid  operating  cost  of  this  equpment 


lit  (tewxil  of  B*  M*  6*of •  oonainw  puida*  »  .  ,«*aofi  o(  F«d«il  fcw 


fCa&C6302). 


Sample  Label  8 
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C 


Federal 

Register  /  Vol. 

Based  on  standard  L 

mi 

, 

Ull 

.Heat  Pump 

Cooling  and  Heating 

* 

Split  System 

Compare  tt 

1 

- 

Least 

'. 

Effideat 

•    ' 

10.0 

The  SEER,  Seasonal 

efficiency  for  heat  pi 

" 

Least 

Efficient 

6.8 

The  HSPF,  Heating  S 

( 

-  i 

sfficiency  for  heat  pu 

Iteat  pumps  with 

■These  energy  ratings 

Government  standard 

model  combined  with 

ooll.  The  ratings  vflBw 

enttx)ils  and  in  differe 

- 

• 

layoiMtRwnowloflNibMki 

By  direction  of  the  Q)minission. 
Donald  S.  Clark. 
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Based  on  standard  U.S.  Government  tests 


EIIERGVGUIPE 


,  Heat  Pump 
Cooling  and  Heating 
Split  System 


XYZ  Corporation 
Model  12345 


Compare  the  Energy  Efficiency  of  this  Heat  Pump 
wittiOtfieis  Before  You  Buy. 


This  MtM  (Cooling) 

12.0SEER 

:■ '"   " ;      Energy  efficiency  range  of  all  similar  models 

Least                                                                                     Masl 
Effideat                                                                            Effldeal 
10.0                                                                                           16.4 

The  SEER,  Seasonal  Energy  Efficiency  Ratio,  is  the  seasonal  measure  of  energy 
efficiency  for  heat  pumps  when  cooling. 

TUsMoiel  (Heating) 

7.5  HSPF 

▼ 

1 

Energy  efficiency  range  Of  all  Similar  models 

1 
1 
( 

jeast                                                                                Most 
Efficient                                                                          Effideot 
5-8                                                                                             10.2 

llie  HSPF.  Heating  Seasonal  Performance  Factor,  is  the  seasonal  measure  of  energy 
efficiency  for  heat  pumps  when  heating. 

Heat  puinps  writh  higher  SEBts  and  ISPFs  are  more  energy  efficient 


■These  energy  ratings  are  t>ased  on  U3. 
Government  standard  tests  of  this  condenser 
model  combined  with  the  most  common 
coil.  The  ratings  wiD  vary  sligtiOy  with  cfiffer- 
ent  coils  and  in  different  geographic  regions. 


I  Federal  law  requires  the  seller  or  ins^ler  of 
this  appliance  to  make  available  a  fact  sheet 
or  directory  giving  further  information  about 
the  efficiency  and  operating  cost  of  this 
equipment  Ask  for  this  information. 


lafeilui:  RmdowI  ot  W  l)M  fe#6r«  coiworar  eucto*  k  J  ttoMon  ot  Fadnl  k«  (42  U.S.C.  6302) 


Sample  Label  9 


By  direction  of  the  Q)minission. 
Donald  S.  Clark, 
Secretory. 
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ENVIRONME^frAL  j>ROTECTION 
AGENCY 

40  CFR  Parts  9  and  112 
[SW  H-FRL  5002-6] 
RIN  2050-A030 

Oil  Pollution  Preveiition;  Non- 
Transportation- Related  Onshore 
Facilities 

AGENCY:  U.S.  Envirc+imental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  rule ;  imends  the  Oil 
Pollution  Preventior  regulation, 
promulgated  under  1  he  Clean  Water  Act 
for  transportation-re  ated  onshore  and 
offshore  facilities.  T  le  revision 
incorporates  new  re<  uirements  added 
by  the  Oil  Pollution 
direct  certain  facility 
operators  to  prepare 


\ct  of  1990  that 
owners  and 
plans  for 


responding  to  a  wori  t  case  discharge  of 
oil  and  to  a  substantial  threat  of  such  a 
discharge.  Requirements  to  plan  for  a 
small  and  medium  discharge  of  oil,  as 
appropriate,  are  also  added  by  this 
revision. 

EFFECTIVE  DATE:  Augist  30,  1994. 

ADDRESSES:  The  offu  ial  record  for  this 
rulemaking  is  locate*  I  in  the  Superfund 
Docket,  Room  M26 II  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washiiigton,  DC  20460 
[Docket  Number  SPdC-2Pl.  The  docket 
is  available  for  inspection  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 
Appointments  to  review  the  docket  can 
be  made  by  caUing  2i2-260-3046.  The 
public  may  copy  a  maximum  of  266 
pages  from  any  regulatory  docket  at  no 
cost.  If  the  number  of  pages  copied 


exceeds  266,  howeve  ■ 
cents  will  be  incurrei 
additional  page,  plus 
administrative  fee 


FOR  FURTHER  INFORMAfflON 
Bobbie  Lively-Diebol  i 
Response  and  Abaten  >ent 
Emergency  Response 
U.S.  Environmental 
401  M  Street.  SW.,  Wlashingt 
20460  at  703-356-8 
SPCC  Information  li 
or  the  RCRA/Superfuiid 
424-9346  (in  the  Wa^ingt 
metropolitan  area 
Telecommunications  De 
(TDD)  Hotline  numb<i^ 
(in  the  Washington 
area,  703-412-3323) 


IMI 


,  a  charge  of  15 
for  each 
a  $25.00 


CONTACT:  -■ 
,  Oil  Pollution 

Branch, 
Division  (52020), 
F  rotection  Agency, 
on,  DC 
the  ERNS/ 
at  202-260-2342; 
Hotline  at  800- 

:on,  DC 
12-9810).  The 
vice  for  the  Deaf 
is  800-553-7672 
metropolitan 


ECi 


SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Introduction 

A.  Statutory  Authority 

B.  The  Oil  Pollution  Act  of  1990 

C.  Background  of  the  Rulemaking 

n.  Summary  of  Revisions  to  the  CKl  Pollutioo 
Prevention  Regulation 

A.  Summary  of  Approach  to  Implementing 
Facility  Response  Plan  Requirements 

B.  Response  to  Major  Issues  Raised  by 
Commenters 

C.  Section-by-Section  Analysis 
III.  Regulatory  Analyses 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Display  of  OMB  Control  Numbers 

I.  Introduction 

A.  Statutory  Authority 

Section  4202(a)(6)  of  the  Oil  Pollution 
Act  of  1990  (OPA).  Public  Law  101-380, 
amends  section  311(j)  of  the  Federal 
Water  Pollution  Control  Act,  also 
known  as  the  Clean  Water  Act  (CWA), 
and  under  CWA  section  311(j)(5)  (See 
33  U.S.C.  1321(j)(5))  directs  the 
President  to  issue  regulations  that 
require  owners  or  operators  of  tank 
vessels,  offshore  facilities,  and  certain 
onshore  £acilities  to  prepare  and  submit 
to  the  President  plans  for.  among  other 
things,  responding,  to  the  maximum 
extent  practicable,  to  a  worst  case 
discharge  of  oil  and  to  a  substantial 
threat  of  such  a  discharge. 

Section  311(j)(l)(C)  of  the  CWA 
authorizes  the  President  to  issue 
regulations  establishing  procedures, 
methods,  equipment,  and  other 
requirements  to  prevent  discharges  of 
oil  from  vessels  and  facilities  and  to 
contain  such  discharges.  (See  33  U.S.C. 
1321(j)(l){C).)  The  President  has 
delegated  the  authority  to  regulate  non- 
transportation-related  onshore  facilities 
under  sections  311(j)(l)(C)  and  311(j)(5) 
of  the  CWA  to  the  U.S.  Environmental 
Protection  Agency  (EPA  or  the  Agency). 
(See  Executive  Order  (E.O.)  12777. 
section  2(b)(1).  56  FR  54757  (October 
22,  1991).  superseding  E.O.  11735,  38 
FR  21243.)  By  this  same  E.O.,  the 
President  has  delegated  similar 
authority  over  transportation-related 
onshore  facilities,  deepwater  ports,  and 
vessels  to  the  U.S.  Department  of 
Transportation  (DOT),  and  authority 
over  other  offshore  facilities,  including 
associated  pipelines,  to  the  U.S. 
Department  of  the  Interior  (DOI).  A 
Memorandum  of  Understanding  (MOU) 
among  EPA.  DOI.  and  DOT  effective 
February  3. 1994,  has  redelegated  the 
responsibility  to  regulate  certain 
offshore  facilities  located  in  and  along 
the  Great  Lakes,  rivers,  coastal  wetlands. 


and  the  Gulf  Coast  barrier  islands  fitim 
DOI  to  EPA.  (See  E.O.  12777  §  2(i) 
regarding  authority  to  redelegate.)  The 
MOU  is  included  as  Appendix  B  to  40 
CFR  part  112.  An  MOU  between  the 
Secretary  of  Transportation  and  the  EPA 
Administrator,  dated  November  24, 
1971  (36  FR  24080.  December  18, 1971), 
establishes  the  definitions  of  non- 
transportation-related  facilities  and 
transportation-related  facilities.  The 
definitions  from  the  MOU  are  currently 
included  in  Appendix  A  to  40  CFR  part 
112. 

B.  The  Oil  Pollution  Act  of  1990 

The  OPA  (Public  Law  101-380, 104 
Stat.  484)  was  enacted  to  expand 
prevention  and  preparedness  activities, 
improve  response  capabilities,  ensure 
that  shippers  and  oil  companies  pay  the 
costs  of  spills  that  do  occur,  provide  an 
additional  economic  incentive  to 
prevent  spills  through  increased 
penalties  and  enhanced  enforcement, 
establish  an  expanded  research  and 
development  program,  and  establish  a 
new  Oil  Spill  Liability  Trust  Fund, 
administered  by  the  U.S.  Coast  Guard 
(USCG).  As  provided  in  sections 
2002(b).  2003.  and  2004  of  the  OPA.  the 
new  Fund  replaces  the  fund  originally 
established  under  section  3 1 1  (k)  of  the 
CWA  and  other  oil  pollution  funds. 

Section  4202(a)  of  the  OPA  amends 
CWA  section  311(j)  to  require 
regulations  for  owners  or  operators  of 
facilities  to  prepare  and  submit  "a  plan 
for  responding,  to  the  maximum  extent 
practicable,  to  a  worst  case  discharge, 
and  to  a  substantial  threat  of  such  a 
discharge,  of  oil  or  a  hazardous 
substance."  This  requirement  applies  to 
all  offshore  facilities  and  any  onshore 
facility  that,  "because  of  its  location, 
could  reasonably  be  expected  to  cause 
siibstantial  harm  to  the  environment  by 
discharging  into  or  on  the  navigable 
waters,  adjoining  shorelines,  or  the 
exclusive  economic  zone"  ("substantial 
harm  facilities").  As  stated  in  the 
February  17. 1993  proposed  rule  (58  FR 
8824).  this  rulemaking  addresses  only 
plans  for  responding  to  discharges  of 
oil. 

Under  CWA  and  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA),  the  United  States  has 
developed  a  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  (40  CFR  part  300)  and  has  " 
established  Area  Committees  to  develop 
Area  Contingency  Plans  (ACPs)  as 
elements  of  a  comprehensive  oil  and 
hazardous  substance  spill  response 
system.  As  amended  by  the  OPA,  CWA 
section  31  l(j)(5)(C)  sets  forth  certain 


minimum  requirements  for  facility         « 
response  plans.  The  plans  must: 

•  Be  consisteTit  with  the  requirements 
ofthe  NCP  and  ACPs; 

•  Identify  the  qualified  individual 
having  full  authority  to  implement 
removal  actions,  and  require  immediate, 
communications  between  that 
individual  and  the  appropriate  Federal 
official  and  the  persons  providing 
removal  personnel  and  equipment; 

•  Identify-  and  ensure  by  contract  or 
other  approved  means  the  availability  of 
private  personnel  and  equipment 
necessary  to  remove,  to  the  ma.ximum 
extent  practicable,  a  worst  case 
discharge  (including  a  discharge 

^resulting  from  fire  or  explosion),  and  to 
mitigate  or  prevent  a  substantial  threat 
of  such  a  discharge; 

•  Describe  the  training,  equipment 
testing,  periodic  unannounced  drills, 
and  respon.se  actions  of  persons  at  the 
facility,  to  be  carried  out  under  the  plan 
to  ensure  the  safety  of  the  facility  and 
to  mitigate  or  prevent  a  discharge  or  the 
substantial  threat  of  a  discharge;  and 

•  Be  updated  periodically. 

Under  section  311(j)(5)(D),  additional 
review  and  approval  provisions  apply  to 
response  plans  prepared  for  offshore    . 
facilities  and  for  onshore  facilities  that, 
because  of  their  location,  "could 
reasonably  be  expected  to  cause 
significant  and  substantial  harm  to  the 
environment  by  discharging  into  or  on 
the  navigable  waters  or  adjoining 
shorelines  or  the  exclusive  economic 
zone"  (emphasis  added)  ("significant 
and  substantial  harm  facilities").  Under 
authority  delegated  in  E.O.  12777,  EPA 
is  responsible  for  the  following 
activities  for  each  of  these  response 
plans  at  non-transportation-rolated 
onshore  facilities: 

•  Promptly  reviewing  the  response 
plan; 

•  Requiring  amendments  to  any  plan 
that  does  not  meet  the  section  311(j)(5) 
requirements; 

•  Approving  any  plan  that  meets 
these  requirements;  and 

•  Reviewing  each  plan  periodically 
thereafter. 

The  CWA  and  the  OPA  require  that 
owners  or  operators  of  "substantial 
harm  facilities"  submit  their  response 
plans  to  EPA  (as  delegated  by  the 
President  in  E.O.  12777)  by  February-  18. 
1993.  or  stop  handling,  storing,  or 
transporting  oil.  In  addition,  luider 
CWA  section  311(j)(5)  and  OPA  section 
4202(b)(4).  a  facility  required  to  prepare 
and  submit  a  resf>onse  plan  under  the 
OPA  may  not  handle,  store,  or  transport 
oil  after  August  18,  1993  unless:  (1)  in 
the  case  of  a  facility  for  which  a  plan  is 
reviewed  by  EPA,  the  plan  has  been 
approved  by  EPA;  and  (2)  the  facility  is 
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minimum  requirements  for  facility 
response  plans.  The  plans  must: 

•  Be  consistent  with  the  requirements 
oftheNCPandACPs; 

•  Identify  the  qualified  individual 
having  full  authority  to  implement 
removal  actions,  and  require  immediate 
communications  between  that 
individual  and  the  appropriate  Federal 
official  and  the  persons  providing 
removal  personnel  and  equipment; 

•  Identify  and  ensure  by  contract  or 
other  approved  means  the  availability  of 
private  personnel  and  equipment 
necessary  to  remove,  to  the  maximum 
extent  practicable,  a  worst  case 
discharge  (including  a  discharge 
resuhing  from  fire  or  explosion),  and  to 
mitigate  or  prevent  a  substantial  threat 
of  such  a  discharge; 

•  Describe  the  training,  equipment 
testing,  periodic  unannounced  drills, 
and  respon.se  actions  of  persons  at  the 
facility,  to  be  carried  out  under  the  plan 
to  ensure  the  safety  of  the  facility  and 
to  mitigate  or  prevent  a  discharge  or  the 
substantial  threat  of  a  discharge;  and 

•  Be  updated  periodically. 

Under  section  311(j)(5)(D).  additional 
review  and  approval  provisions  apply  to 
response  plans  prepared  for  offshore 
facilities  and  for  onshore  facilities  that, 
because  of  their  Focation,  "could 
reasonably  be  expected  to  cause 
significant  and  substantial  harm  to  the 
environment  by  discharging  into  or  on 
the  navigable  waters  or  adjoining 
shorelines  or  the  exclusive  economic 
zone"  (emphasis  added)  ("significant 
and  substantial  harm  facilities").  Under 
authority  delegated  in  E.O.  12777,  EPA 
is  responsible  for  the  following 
activities  for  each  of  these  response 
plans  at  non-transportation-related 
onshore  facilities: 

•  Promptly  reviewing  the  response 
plan; 

•  Requiring  amendments  to  any  plan 
that  does  not  meet  the  section  311(j)(5) 
requirements; 

•  Approving  any  plan  that  meets 
these  requirements;  and 

•  Reviewing  each  plan  periodically 
thereafter. 

The  CVVA  and  the  OPA  require  that 
ovxTiers  or  operators  of  "substantial 
harm  facilities"  submit  their  response 
plans  to  EPA  (as  delegated  by  the 
President  in  E.O,  12777)  by  Februarj-  18. 
1993,  or  stop  handling,  storing,  or 
transporting  oil.  In  addition,  luider 
CWA  section  311(j)(5)  and  OPA  section 
4202fb)(4).  a  facility  required  to  prepare 
and  submit  a  response  plan  under  the 
OPA  may  not  handle,  store,  or  transport 
oil  after  August  18,  1993  unless:  (1)  in 
the  case  of  a  facility  for  which  a  plan  is 
reviewed  by  EPA,  the  plan  has  been 
approved  by  EPA;  and  (2)  the  facility  is 


operating  in  compliance  with  the  plan. 
The  statute  provides  that  a  "significant 
and  substantial  harm  facility"  may  be 
allowed  to  operate  without  an  approved 
response  plan  for  up  to  two  years  after 
the  facility  submits  a  plan  for  review  (no 
later  than  February  18, 1995).  if  the 
owTier  or  operator  certifies  that  he  or  she 
has  ensured  by  contract  or  other 
approved  means  the  availability  of 
private  personnel  and  equipment 
necessary  to  respond,  to  the  maximum 
extent  practicable,  to  a  v.-orst  case 
discharge  of  oil,  or  a  substantial  threat 
of  such  a  discharge.  Owrners  or  operators 
of  "substantial  harm  facilities"  are  not 
required  to  have  their  plans  approved 
by  EPA,  but,  are  required  to  operate  in 
compliance  with  their  plans  after 
August  18, 1993. 

Under  the  OPA,  facility  owners  or 
operators  who  fail  to  comply  with 
section  311(j)  requirements  are  subject 
to  new  administrative  penalties  and 
more  stringent  judicial  penalties  than 
those  imposed  previously  under  the 
CVVA.  Section  4301(b)  of  the  OPA 
amends  CWA  section  311(b)  to 
authorize  a  civil  judicial  penalty  of 
525,000  per  day  of  violation  for  failure 
to  comply  with  regulations  under  CWA 
section  311(j).  In  addition  to  these  civil 
penalties,  OPA  section  4301(b)  amends 
CVVA  section  311(b)  to  authorize 
administrative  penalties  for  failure  to 
comply  with  section  311(j)  regulations 
of  up  to  $10,000  per  violation,  not  to 
exceed  $25,000  for  Class  I  penalties,  and 
up  to  $10,000  per  day  per  violation,  not 
to  exceed  $125,000  for  Class  II  penalties. 
The  differences  between  "Class  I"  and 
"Class  11"  administrative  penalties  are 
the  amounts  of  the  potential  penalties 
and  the  hearing  procedures  used  (for 
instance.  Class  U  procedures  will 
generally  ensure  the  owTier  or  operator 
a  more  extensive  opportunity  to  be 
heard  through  the  proceedings).  These 
revised  penalty  provisions  are 
applicable  to  violations  occurring  after 
the  August  18, 1990,  enactment  of  the 
OPA.  Violations  occurring  before 
enactment  of  the  OPA  remain  subject  to 
penalty  provisions  criginallv  set  forth  in 
CVVA  section  311. 

C.  Background  of  the  Rulemaking 

Jurisdictional  Issues 

Although  the  issue  was  not  raised 
specifically  in  the  proposed  rule,  the 
question  of  clarifying  jurisdiction  is  a 
pervasive  issue  In  this  rulemaking, 
because  there  are  a  number  of  regulatory 
agencies  with  OPA  authority  over  the 
same  or  similar  entities. 

By  E.O.  12777,  the  President 
delegated  certain  OPA  authorities  to 
EPA,  DOI,  and  DOT.  By  terms  of  the 


E.O.,  EPA  must  develop  response  plan 
regulations  for  onshore  non- 
transportation-related  facilities,  while 
the  Minerals  Management  Ser\ice 
(MMS)  in  DOI  is  granted  similar 
authority  for  offshore  non- 
transportation-related  faciUties.  The 
usee  must  develop  requirements  for 
vessels  and  offshore  transportation- 
related  facilities,  and  the  Research  and 
Special  Programs  Administration 
(RSPA)  has  responsibility  for  onshore 
pipelines  and  rolling  stock.  (The  USCG 
and  RSPA  are  agencies  in  DOT.) 

As  it  applies  to  the  CVVA,  the  tcnn 
"offshore  facility"  means  any  facility  of 
any  kind  located  in,  on,  or  under  any  of 
the  navigable  waters  of  the  United 
States,  and  any  facility  of  any  kind  that 
is  subject  to  the  jurisdiction  of  the 
United  States  and  is  located  in.  on,  or 
under  any  other  waters,  other  than  a 
vessel  or  a  public  vessel.  (See  CVVA 
section  311(a)(ii).)  The  combined  cfftxt 
of  this  definition  and  the  delegations 
under  E.O.  12777  gives  DOI  (M.MS) 
responsibility  for  non-transportation- 
related  fixed  offshore  facilities  in  inland 
lakes  and  rivers.  (See  E.O.  §  2(b)(3).) 

However,  EPA,  DOI  MMS,  and  DOT 
have  agreed  that  EPA  responsibility 
should  extend  to  these  non- 
transportatiou-related  fixed  offshore 
facilities  in  inland  lakes  and  rivers, 
because  EPA  has  the  expertise  to 
prowde  oversight  of  facility  functions, 
and  because  the  maintenance  of 
continuity  in  oversight  will  facilitate 
compliance  for  the  regulated 
community.  Under  §2(i)  of  E.O.  12777. 
the  President  authorized  EP.^.  DOI.  and 
DOT  to  redelegate  any  of  tlieir 
responsibilities  under  the  OPA  to  the 
head  of  any  Executive  department  or 
agency  widi  the  consent  of  the  agency 
head.  The  Secretaries  of  EKDI  and  DOT. 
and  the  Administrator  of  EPA  signed  an 
MOU  on  February  3,  1994,  that  gives  to 
EPA  jurisdiction  all  non-transportation- 
related  fixed  facilities  located  landward 
of  the  "coast  line."  For  purposes  of  the 
MOU.  the  term  "coast  line"  is  defined 
as  in  the  Submerged  Land  Act  (43 
U.S.C.  1301(c))  to  mean  "the  fine  of 
ordinarj-  low  water  along  that  portion  of 
the  coast  that  is  in  direct  contact  with 
the  open  sea  and  the  line  marking  the 
seaward  limit  of  inland  waters."  MMS 
has  prepared  detailed  charts  that  reflect 
the  position  of  the  "coast  Hne"  and  can 
be  contacted  for  additional  information 
on  the  status  of  a  oarticular  facility. 

EPA  does  not  aadress  response  plan 
requirements  for  non-transportation- 
related  fixed  offshore  facilities  in  this 
final  rule,  but  will  do  so  under  a 
separate  rulemaking.  However,  becaus? 
EPA  now  has  jurisdictional 
responsibility  over  such  facilities. 
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Appendix  E  (Appendix  F  in  the 
proposed  rule  renamed  in  this  final  rule 
as  "Determination  and  Evaluation  of 
Required  Response  Resources  for 
Facility  Response  Plans")  with  USCG 
response  resource  rules  developed  for 
marine  transfer  facilities  (February  5, 
1993,  58  FR  7330).  (A  complete 
discussion  of  Appendix  E  appears  later 
in  this  preamble.)  For  non- 
transportation-related  facilities  that 
handle  or  store  non-petroleum  oils,  EPA 
also  has  adopted  an  approach  similar  to 
the  USCG's  regulatory  approach  for 
response  equipment  strategies  (58  FR 
7362). 

The  coordination  efforts  resulted  in 
several  key  decisions  which  are 
described  below  and  discussed  in 
greater  depth  later  in  this  preamble.  A 
common  tlieme  of  discussion  among 
agency  representatives  was  the  need  to 
facilitate  the  regulated  community's 
efforts  to  implement  multiple  sets  of 
response  planning  requirements.  EPA 
emphasizes  that  it  will  accept  a 
response  plan  prepared  to  meet  State  or 
other  Federal  requirements  as  long  as 
the  plan  meets  the  requirements  of  this 
final  rule  and  is  appropriately  cross- 
referenced.  In  response  to  the  need  to 
provide  owners  or  operators  with 
additional  direction  on  conducting 
drills/exercises  to  meet  the  OPA 
requirements,  the  National  Preparedness 
for  Response  Exercise  Program  (PREP) 
was  developed  through  a  joint  effort  of 
the  Federal  agencies  implementing  OPA 
response  plan  regulations  with 
involvement  from' other  Federal 
representatives  (e.g.,  natural  resource 
trustees).  State  agencies,  members  of  the 
regulated  community,  and  oil  spill 
response  organizations.  These  efforts 
resulted  in  the  creation  of  guidelines  to 
assist  owners  or  operators  in  following 
the  PREP.  EPA  references,  as  guidance, 
PREP  guidelines  at  §112.21  of  today's 
final  rule.  The  PREP  draft  guidelines  are 
available  from  Petty  Officer  Daniel  Caras 
at  (202)  267-6570  or  fax  267^085/4065. 
(See  Appendix  E  to  this  part,  section  10, 
for  availability).  The  USCG  has 
develof)ed  similar  guidance  for  training, 
and  EPA  references  these  training 
guidelines  at  §112.21  of  today's  final 
rule,  indicating  that  following  these 
guidelines  (or  demonstrating  a 
comparable  program)  is  an  acceptable 
means  to  satisfy  the  OPA  requirement  to 
describe  training. 

Another  interagency  effort  that 
resulted  in  a  coordinated  approach  to 
develop  response  plan  requirements 
involved  the  identification  of  fish  and 
wildlife  and  sensitive  environments. 
The  Federal  agencies  implementing 
OPA  regulations  contributed  to  the 
development  of  a  guidance  document 


prepared  by  the  natural  resource 
trustees  to  assist  owners  or  operators  in 
identifying  fish  and  wildlife  and 
sensitive  environments  for  the 
evaluation  of  the  substantial  harm 
criteria  and  for  the  development  of  a 
response  plan,  if  required.  Although 
EPA  has  removed  the  proposed 
Appendix  D  that  covered  this  subject, 
facility  owners  and  operators  still  must 
consider  fish  and  wildlife  and  sensitive 
environments.  EPA  refers  facility 
owners  or  operators  to  Appendices  I,  II, 
and  III  of  the  "Guidance  for  Facility  and 
Vessel  Response  Plans:  Fish  and 
Wildlife  and  Sensitive  Environments" 
published  by  NOAA  within  the 
Department  of  Commerce  (DOC)  in  the 
Federal  Register  at  59  FR  14714,  March 
29,  1994.  This  document  will  provide 
guidance  on  fish  and  wildUfe  and 
sensitive  environments  until 
geographic-specific  annexes  of  ACPs  are 
fully  develojjed.  (See  the  discussion  of 
ACPs  later  in  this  preamble.)  Owners  or 
operators  are  encouraged  to  contact  the 
appropriate  Are^  Committee,  EPA 
Regional  office  (inland  areas),  USCG 
Captain  of  the  Port  (coastal  areas),  or 
natural  resource  agencies  listed  in  the 
DOC/NOAA  Guidance  for  information 
on  fish  and  wildlife  and  sensitive 
environments  as  it  becomes  available. 

A  final  critical  area  where  Federal 
agencies  implementing  the  OPA  reached 
agreement  was  the  review  of  response 
plans.  For  response  purposes,  the  NCP 
divides  the  United  States  into  inland 
and  coastal  zones,  with  EPA  responsible 
for  providing  On-Scene  Coordinators 
(OSCs)  for  the  inland  zone,  and  the 
USCG  responsible  for  providing  OSCs 
for  the  coastal  zone.  EPA  will  provide 
an  opportunity  for  designated  USCG 
OSCs  to  review  and  comment  on 
response  plans  for  non-transportation- 
related  onshore  facilities  subject  to  40 
CFR  part  112,  and  geographically 
located  in  the  coastal  zone.  For  facilities 
subject  to  40  CFR  part  112,  EPA  will 
maintain  the  responsibility  for  final 
approval  of  the  response  plan;  however, 
the  Regional  Administrator  (RA)  will 
consider  any  USCG  OSC  objection  to  a 
response  plan  and  attempt  to  resolve 
any  issues  through  interagency 
discussions. 

The  NCP  and  ACPs.  Section 
311(j)(5)(C)  of  the  CWA  requires  that 
facility  response  plans  be  consistent 
with  the  requirement.s  of  the  NCP  and 
ACPs.  The  NCP  provides  the  general 
organizational  structure  and  procedures 
for  addressing  discharges  of  oil  and 
hazardous  substances  under  the  CWA, 
as  well  as  releases  of  hazardous 
substances,  pollutants,  and 
contaminants  under  CERCLA.  Among 
other  things,  the  NCP  specifies 


responsibilities  among  Federal.  State, 
and  local  governments;  describes 
resources  available  for  response; 
summarizes  State  and  local  emergency 
planning  requirements  under  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA  or  SARA 
Title  III);  and  establishes  procedures  for 
undertaking  removal  actions  under  the 
CWA.  UnUl  a  revised  NCP  is  published, 
as  mandated  under  OPA  section 
4201(c),  facility  response  plans  should 
be  consistent  with  die  current  NCP  and, 
if  necessary,  revised  to  be  consistent 
with  the  pending  NCP  revisions  when 
they  are  promulgated.  fRevisions  to  die 
NCP  were  proposed  on  October  22. 
1993.  at  58  FR  54702.) 

ACPs  are  mandated  under  CWA 
section  311(j)(4)  and  prepared  by  Area 
Committees  comprised  of  members 
appointed  by  the  President  from 
qualified  personnel  of  Federal,  State, 
and  local  agencies.  When  implemented 
in  conjimction  with  other  elements  of 
the  NCP.  ACPs  must  be  adequate  to 
remove  a  worst  case  discharge  from  a 
facihty  operating  in  or  near  the  area 
covered  by  the  plan.  ACPs  cover 
discharges  affecting  all  U.S.  waters  and 
adjoining  shorelines.  EPA  and  the  USCG 
are  responsible  for  establishing  Area 
Committees  for  the  inland  and  coastal 
zones,  respectively.  In  the  inland 
Regions,  ACPs  have  been  completed  and 
approved  by  EPA.  The  ACP  process, 
however,  is  dynamic,  and  Area 
Committees  will  continue  to  refine  the 
ACPs  to  provide  more  detailed 
information  on  protection  priorities, 
develop  protection  strategies,  and 
identify  appropriate  cleanup  strategies 
for  inland  areas.  Area  Committees  have 
the  option  to  further  subdivide  their 
areas  into  smaller,  geographically 
distinct  subareas  and  develop 
geographic-specific  annexes  for  these 
subareas.  Members  of  the  public  may 
contribute  to  the  ACP  refinement 
process  through  involvement  with  Area 
Committees  in  the  development  of 
geographic-specific  annexes. 

Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  regulations  in  Subpart 
D  of  40  CFR  part  264,  and  Subpart  D  of 
40  CFR  part  265  promulgated  imder 
RCRA,  require  owners  and  operators  of 
hazardous  waste  facilities  to  develop 
facility-specific  contingency  plans.  The 
plans  must  include  response 
procedures;  a  list  of  each  person 
qualified  to  act  as  a  facility  emergency 
coordinator;  a  list  of  all  emergency 
equipment  and,  when  required, 
decontamination  equipment  at  the 
facility;  evacuation  plans,  when 
evacuation  could  be  necessary;  and 
arrangements  agreed  to  by  local  police 
departments,  fire  departments, 
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responsibilities  among  Federal,  State, 
and  local  governments;  describes 
resources  available  for  response; 
summarizes  State  and  local  emergency 
planning  requirements  under  the 
Emergency  Planning  and  Ck)mmunity 
Right-to-Know  Act  (EPCRA  or  SARA 
Title  III);  and  establishes  procedures  for 
undertaking  removal  actions  under  the 
CAVA.  Until  a  revised  NCP  is  published, 
as  mandated  under  OPA  section 
4201(c),  facility  response  plans  should 
be  consistent  with  the  current  NCP  and, 
if  necessary,  revised  to  be  consistent 
with  the  pending  NCP  revisions  when 
they  are  promulgated.  (Revisions  to  the 
NCP  were  proposed  on  October  22, 
1993.  at  58  FR  54702.) 

ACPs  are  mandated  under  CWA 
section  311(j)(4)  and  prepared  by  Area 
Committees  comprised  of  members 
appointed  by  the  President  from 
qualified  personnel  of  Federal,  State, 
and  local  agencies.  When  implemented 
in  conjimction  vdth  other  elements  of 
the  NCP,  ACPs  must  be  adequate  to 
remove  a  worst  case  discharge  from  a 
facihty  operating  in  or  near  the  area 
covered  by  the  plan.  ACPs  cover 
discharges  affecting  all  U.S.  waters  and 
adjoining  shorelines.  EPA  and  the  USCG 
are  responsible  for  establishing  Area 
Committees  for  the  inland  and  coastal 
zones,  respectively.  In  the  inland 
Regions,  ACPs  have  been  completed  and 
approved  by  EPA.  The  ACP  process, 
however,  is  dynamic,  and  Area 
Committees  will  continue  to  refine  the 
ACPs  to  provide  more  detailed 
information  on  protection  priorities, 
develop  protection  strategies,  and 
identify  appropriate  cleanup  strategies 
for  inland  areas.  Area  Committees  have 
the  option  to  further  subdivide  their 
areas  into  smaller,  geographically 
distinct  subareas  and  develop 
geographic-specific  annexes  for  these 
subareas.  Members  of  the  public  may 
contribute  to  the  ACP  refinement 
process  through  involvement  v«th  Area 
Committees  in  the  development  of 
geographic-specific  annexes. 

Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  regulations  in  Subpart 
D  of  40  CFR  part  264.  and  Subpart  D  of 
40  CFR  part  265  promulgated  under 
RCRA,  require  owners  and  operators  of 
hazardous  waste  facilities  to  develop 
facihty-specific  contingency  plans.  The 
plans  must  include  response 
procedures;  a  list  of  each  person 
qualified  to  act  as  a  facility  emergency 
coordinator;  a  list  of  all  emergency 
equipment  and,  when  required, 
decontamination  equipment  at  the 
facility;  evacuation  plans,  when 
evacuation  could  be  necessary;  and 
arrangements  agreed  to  by  local  police 
departments,  fire  departments. 


hospitals,  contractors,  and  State  and 
local  emergency  response  teams  to 
coordinate  emergency  services.  In 
addition,  newly  promidgated  40  CFR 
part  279  establishes  facility-specific 
contingency  planning  and  emergency 
procedure  requirements  for  used  oil  at 
reprocessing  and  refining  facihties.  To 
avoid  duphcation  of  effort,  owners  or 
operators  of  faciUties  subject  to  the 
regulations  in  40  CFR  parts  264,  265. 
and  279  may  incorporate  these  RCRA 
provisions  and  the  response  planning 
requirements  of  other  applicable  Federal 
regulations  into  their  facihty  response 
plans. 

EPCRA.  Among  other  things,  EPCRA 
requires  local  emergency  planning 
committees  (LEPCs)  to  develop  local 
emergency  response  plans  for  their 
community  and  review  them  at  least 
annually.  Under  EPCRA.  the  owner  or 
operator  of  a  facility  where  a  listed 
"extremely  hazardous  substance"  is 
present  in  an  amount  in  excess  of  the 
threshold  planning  quantity  must  notify 
the  State  emergency  response 
commission  (SERC).  In  addition,  upon 
request  of  the  LEPC.  the  owner  or 
operator  must  provide  the  LEPC  with 
any  information  necessary  to  develop 
and  implement  the  local  emergency 
response  plan.  Because  of  the 
requirement  that  certain  facilities 
participate  in  emergency  planning 
under  EPCRA,  some  overlap  may  exist 
with  response  plan  requirements 
outlined  in  today's  rule. 

The  OPA  Conference  Report  states 
that  OPA  facility  response  plans  should 
be  consistent  with  plans  prepared  under 
other  programs,  and  that  any 
information  developed  under  section 
311(j)  should  be  made  available  to 
SERCs  and  LEPCs.  (See  OPA  Conference 
Report.  H.R.  Rep.  No.  101-653.  101st 
Cong..  2d  Sess.  1990  at  p.  151.) 
Therefore,  a  facility  response  plan 
should  be  consistent  with  the  local 
emergency  response  plan  for  the 
community  in  which  the  faciUty  is 
located,  and  to  ensure  such  consistency, 
facility  owners  or  operators  should 
review  the  appropriate  local  emergency 
response  plan.  In  addition,  upon  request 
of  the  LEPC  or  SERC,  the  facihty  should 
provide  a  copy  of  the  facihty  response 
plan. 

Clean  Air  Act.  Under  section  112(r)  of 
the  Clean  Air  Act  (CAA).  as  amended  in 
1990.  EPA  is  to  promulgate  risk 
management  program  regulations  for  the 
prevention  and  detection  of  accidental 
releases  and  for  responses  to  such 
releases,  including  requirements  for  a 
risk  management  plan  (RMP)  for 
chemical  accidental  release  prevention. 
The  regulation  Usting  the  covered 
chemicals  and  threshold  quantities  was 


pubhshed  in  the  Federal  Register  on 
January  31. 1994  (59  FR  4478).  The 
proposed  rule  for  the  risk  management 
program  was  published  in  the  Federal 
Register  on  October  20,  1993  (58  FR 
54190). 

Regulated  facilities  are  required  to  do 
three  things:  register  with  EPA;  develop 
and  implement  a  risk  management 
program  that  includes  a  hazard 
assessment,  a  prevention  program,  and 
an  emergency  response  program;  and 
develop  and  submit  an  RMP  to  the 
Chemical  Safety  and  Hazard 
hivestigation  Board,  the  implementing 
agency,  the  SERC.  and  the  LEPC.  The 
RMP  is  to  be  made  available  to  the 
public. 

EPA  anticipates  that  facilities  affected 
by  both  regulations  can  prepare  one 
response  plan  that  meets  the  Oil 
PoUution  Act  requirements  for  oil  and 
the  CAA  requirements  for  chemicals. 

Prevention  Technical  Requirements 

EPA's  proposed  rule  for  the  facihty 
response  plan  rulemaking  contained 
certain  provisions  related  to  aspects  of 
40  CFR  part  112  that  did  not  address  the 
OPA  facihty  response  plan 
requirements.  EPA  has  decided  not  to 
include  these  provisions  in  today's  final 
rule.  These  provisions  are  more  closely 
related  to  the  40  CFR  part  112  revisions 
proposed  on  October  22.  1991  (56  FR 
54612),  and  will  be  finahzed  when  that 
proposal  is  finaUzed.  The  proposed 
provisions  not  included  in  today's  final 
rule  are  as  follows: 

•  §  1 1 2. 1  (d)(4)— Reiterating  that 
Underground  Storage  Tanks  are  to  be 
Marked  on  EHagrams; 

•  §  112.1(g)— Regional  Administrator 
Authority  to  Require  SPCC  Plan 
Preparation; 

•  S  112.2— DefiniUons  of  "Alteration" 
and  "Repair"; 

•  §  112.4(d)— Amendment  of  SPCC 
Plan  by  Regional  Administrator; 

•  §112. 7(a)(2)— Submission  of  SPCC 
Plans  for  Waiver  of  Technical 
Requirements; 

•  §  112.7(d) — Requirement  to  Prepare 
a  Contingency  Plan  When  the 
Installation  of  Secondary  Contaiimient 
Structures  is  not  Practicable; 

•  §  1 1 2. 7(  f>— Prevention  Training; 
and 

•  §112.7{i)/AppendixH— Ensiuing 
Against  Brittle  Fracture. 

Only  proposed  changes  to  §§  1 12.2 
(except  for  the  definitions  of 
"alteration"  and  "repair")  and  112.20, 
and  the  addition  of  §  112.21  are 
included  in  today's  final  rule.  The 
content  of  §  112.21  is  adapted  from 
§  112.7  of  the  proposed  rule  which 
addressed  training  and  drills/exercises 
for  both  prevention  and  response. 
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n.  Summary  of  Revisions  to  the  Oil 
Pollution  Prevention  Regulation 

This  section  provides  a  summary  of 
the  response  planning  provisions 
included  in  today's  final  rule.  Section 
n.A  provides  a  brief  kununary  of  the 
overall  approach  to  ^plementation  of 
response  plan  requirtements.  In  Section 
II.B,  EPA  simunarizeB  and  responds  to 
major  issues  raised  by  the  public  during 
the  comment  periodrpinally,  Section 
II.C  provides  a  sectiqn-by-section 
discussion  of  changes  from  the 
proposed  rule  to  the  inal  rule. 

A.  Summary  of  Appioach  to 
Implementing  Facilii  y  Response  Plan 
Requirements 

EPA  is  finalizing  a  i  approach  for 
identifying  facilities  subject  to  response 
planning  requirements  similar  to  Uiat 
outUned  in  the  proposed  rule.  Only 
owners  or  operators  Af  "substantial 
harm  facilities"  are  required  to  prepare 
and  submit  plans.  EI^  will  approve 
only  those  plans  submitted  for 
"significant  and  subaanUal  harm 
facihties."  Risk-base<^  factors  for 
evaluating  the  potential  to  cause 
substantial  harm  and  significant  and 
substantial  harm  are  estabhshed  in 
§  112.20(0  of  today's  tule  and  include: 
type  of  transfer  operation;  oil  storage 
capacity;  lack  of  secondary 
containment;  proximity  to  fish  and 
wildlife  and  sensitive  environments 
(described  as  "environmentally 
sensitive  areas"  in  thf  proposal), 
navigable  waters,  and  drinking  water 
intakes;  spill  history;  age  of  oil  storage 
tanks;  and  other  fadllty-specific  and 
Region-specific  infonpation. 

There  are  two  me 
onshore  facility  may 
be  a  "substantial  har 
first  involves  the  use 
criteria  provided  in  §1 12.20(f)(1)  and  in 
the  flowchart  in  App^dix  C  to  40  CFR 
part  112  by  owners  on  operators  to 
identify  "substantial  iarm  facilities." 
The  second  provides  0ach  RA  the 
authority  to  determine  whether  any 
facihty  subject  to  the  i  Dil  Pollution 
Prevention  regulation  is  a  "substantial 
harm  facihty"  based  en  the  specific 
criteria  in  §  112.20(f)(i),  the  factors  in 
§  112.20(f)(2)(A)-(F).  ^r  other  site- 
specific  characteristics  and 
environmental  factors]  that  may  be 
relevant  under  §  112.2G(f)(2)(G).  In 
applying  these  factorsd  the  RA  may  seek 
input  on  specific  facilities  from  other 
agencies  such  as  the  lisCC  and  natural 
resource  trustee  agendes.  The  RA  also 
may  consider  petitions  from  the  public 
to  determine  whether  b  facility  is  a 
"substantial  harm  facility." 
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ds  by  which  an 
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To  determine  whether  an  onshore 
facihty  could  be  a  "significant  and 
substantial  harm  facihty,"  the  RA  will 
consider  the  substantial  harm  criteria  in 
§  112.20(f)(2)  as  well  as  additional 
factors  in  §  112.20(f)(3),  including  site- 
specific  information  such  as  local 
impacts  on  pubhc  health. 

In  today's  final  rule,  facility  owners  or 
operators  are  provided  with  a  process  to 
appeal  the  substantial  harm  and 
significant  and  substantial  harm 
determinations  or  the  RA's  decision  not 
to  approve  a  response  plan  for  which 
approval  is  required. 

Finally,  under  §  112.20(e),  owners  or 
operators  who  are  not  required  to 
submit  plans  must  maintain  onsite  at 
the  facility  a  signed  certification  form, 
which  indicates  that  the  facility  has 
been  determined  by  the  facihty  owner 
or  operator  not  to  meet  the  criteria  in 
§  112.20(f)(1). 

Discussion  of  Response  Plans 

Those  facility  owners  or  operators 
who  submit  plans  must  include  a  signed 
response  plan  cover  sheet  (as  provided 
in  40  CFR  part  112,  Appendix  F, 
Attachment  F-1),  which  indicates  that 
the  information  contained  in  the  plan  is 
accurate,  and  that  gives  a  basic 
summary  of  facihty  information, 
including  the  results  of  the  substantial  . 
harm  determination. 

The  required  elements  for  response 
planning  in  §  112.20(h)  of  this  rule  are 
designed  to  direct  a  facihty  owner  or 
operator  in  gathering  the  information 
needed  to  prepare  a  response  plan.  The 
response  plan  elements  address 
requirements  under  CWA  section 
311(j)(5)  (as  amended  by  the  OPA), 
including  requirements  for  response 
training  and  participation  in  response 
drills/exercises.  Appendix  F  to  the  rule 
includes  a  model  response  plan  that 
further  describes  the  required  elements 
in  §  112.20(h).  The  majority  of  elements 
in  the  model  plan  are  taken  directly 
from  §  112.20(h)  or  are  logical 
extensions  of  the  general  requirements 
in  §  112.20(h)  and  are  therefore 
requirements  prefaced  by  use  of  the 
word  "must"  or  "shall."  EPA  recognizes 
that  certain  other  elements  may  not  be 
applicable  in  all  cases.  To  provide 
flexibihty  for  facilities  with  imique 
circumstances,  certain  elements  are 
prefaced  by  use  of  the  words  "shall,  as 
appropriate"  or  are  modified  by.  use  of 
the  words  "or  an  equivalent."  Finally, 
other  elements  are  presented  as 
recommendations  and  are  prefaced  by 
use  of  the  word  "may." 

As  discussed  previously  in  this 
preamble,  the  requirements  in 
§  112.20(h)  and  the  model  response  plan 
in  Appendix  F  do  not  preclude  the  use 


of  a  preexisting  response  plan.  Owners 
or  operators  may  submit  a  plan  prepared 
to  meet  other  Federal  or  State 
requirements,  as  long  as  the  elements  in 
§  112.20  are  addressed  (including  the 
requirement  for  an  emergency  response 
action  plan),  and  a  cross-reference  to  the 
model  response  plan  is  provided. 

Under  today's  rule,  owners  or 
operators  of  "substantial  harm 
facilities"  must  prepare  plans  to 
respond  to  a  worst  case  discharge,  and 
small  and  medium  discharges  as 
appropriate.  Such  response  planning  by 
facihties  will  help  ensure  protection  of 
public  health  and  welfare  and  the 
environment  by  facilitating  effective 
response  to  discharges  to  navigable 
waters  or  adjoining  shorelines.  The 
requirement  to  plan  for  several  different 
spill  sizes  is  consistent  with  other 
agencies'  (such  as  the  USCG's) 
implementation  of  OPA  response 
plaiming  requirements.  For  example, 
the  average  most  probable  discharge  and 
the  maximum  most  probable  discharge 
under  the  USCG  interim  final  rule  set 
out  the  same  values  in  barrels  as  EPA 
sets  out  in  gallons  for  small  and 
medium  spills  (58  FR  7358,  February  5, 
1993).  EPA  is  authorized  to  require 
owners  or  operators  to  plan  for  small 
and  medium  discharges  by  §  311(j)(l)(C) 
of  the  CWA. 

OPA  section  4201(b)  (CWA  section    • 
311(a)(24))  defines  "worst  case 
discharge"  for  a  facihty  as  the  largest 
foreseeable  discharge  in  adverse 
weather  conditions.  The  OPA 
Conference  Report  indicates  that  facihty 
owners  or  operators  are  expected  to 
prepare  plans  for  responding  to 
discharges  that  are  worse  than  either  the 
largest  spill  to  date  at  the  facility  or  the 
maximum  probable  spill  for  that  facility 
type.  (See  H.R.  Rep.  No.  101-653,  101st 
Cong.,  2d  Sess.  1990  at  pp.  149-150.) 
Today,  EPA  finahzes  a  requirement  for 
a  facihty's  worst  case  discharge 
planning  amoimt  based  on  the  capacity 
of  the  largest  single  tank  within  a 
secondary  containment  area,  or  the 
combined  capacity  of  a  group  of 
abovegroimd  tanks  permanently 
manifolded  together  within  a  common 
secondary  containment  area  lacking 
internal  subdivisions,  whichever  is 
greater,  plus  an  additional  quantity 
based  on  lack  of  secondary  containment, 
as  appropriate.  (For  facihties  that  lack 
secondary  containment  for  all  tanks,  the 
worst  case  discharge  would  be  the  total 
storage  capacity  at  the  facihty.) 
Production  facihties  would  also  need  to 
consider  production  volumes.  Single 
tank  facihties  are  allowed  to  reduce  the 
worst  case  discharge  volume  for  the 
presence  of  adequate  secondary 
containment. 


EPA  has  provided  worksheets  in 
Appendix  D,  which  owners  or  operators 
of  storage  and  production  facihties  are 
required  to  use  in  the  calculation  of 
worst  case  discharge  amounts.  For 
complexes,  the  worst  case  discharge 
volume  is  the  larger  of  the  amounts 
calculated  for  each  component  of  the 
facihty  regulated  by  a  different  agency 
using  procedures  contained  in  the 
respective  regulations.  EPA  requires  that 
ox^Tiers  or  operators  of  complexes  (a 
complex  is  a  facihty  with  a  combination 
of  transportation-related  and  non- 
transportation-related  components,  e.g., 
a  marine  transfer  facility  with 
abovegrnund  storage  tanks)  plan  for  the 
single  largest  worst  case  discharge  at  the 
facihty.  To  facihtate  this  process.  EPA 
has  modified  Appendix  E  as  described 
in  Section  II.B  of  this  preamble  to  be 
consistent  with  the  USCG's  "Guidelines 
for  Determining  and  Evaluating 
Required  Response  Resources  for 
Facilitv  Response  Plans." 

In  addition  to  planning  for  a  worst 
case  discharge,  under  proposed 
§  112.20,  facihty  owners  and  operators 
are  required  to  plan  for  (1)  a  small  spill, 
defined  as  any  spill  volume  less  than  or 
equal  to  2,100  gallons,  provided  that 
this  amount  is  less  than  the  worst  case 
discharge  amount;  and  (2)  a  medium 
spill,  defined  as  any  spill  volume 
greater  than  2,100  gallons,  and  less  than 
or  equal  to  36.000  gallons  or  10  percent 
of  the  capacity  of  the  largest  tank  at  the 
facihty,  whichever  is  less,  provided  that 
this  amount  is  less  than  the  worst  case 
discharge  amount.  For  facihties  where 
the  worst  case  discharge  is  a  mediiun 
spill,  the  owner  or  operator  is  required 
to  plan  for  two  amounts,  a  worst  case 
spill  and  a  small  spill.  For  facilities 
where  the  worst  case  discharge  is  a 
small  spill,  the  owner  or  operator  must 
plan  only  for  a  worst  case  discharge. 

For  medium  spills  at  complexes,  the 
owner  or  operator  must  first  determine 
a  medium  spill  volume  for  the 
transportation-related  and  non- 
transportation-related  components  at 
the  facihty.  (The  USCG's  term 
"maximum  most  probable  discharge"  is 
generally  equivalent  to  a  medium  spill. 
See  58  FR  7354.)  The  owner  or  operator 
must  then  compare  the  medium 
planning  amounts  for  each  component 
of  the  facihty.  Following  this 
comparison,  the  owner  or  operator  must 
select  the  larger  of  the  quantities  as  the 
medium  planning  amount  for  the 
overall  facihty.  A  similar  procedure 
must  be  followed  for  a  small  spill.  (The 
USCG's  term  "average  most  probable 
discharge"  is  generally  equivalent  to  a 
small  spill.  See  58  FR  7353.)  EPA 
requires  that  owners  or  operators  of 
complexes  plan  for  a  single  small  and 
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EPA  has  provided  worksheets  in 
Appendix  D,  which  owners  or  operators 
of  storage  and  production  facilities  are 
required  to  use  in  the  calculation  of 
worst  case  discharge  amounts.  For 
complexes,  the  worst  case  discharge 
volume  is  the  larger  of  the  amounts 
calculated  for  each  component  of  the 
facility  regulated  by  a  different  agency 
using  procedures  contained  in  the 
respective  regulations.  EPA  requires  that 
owners  or  operators  of  complexes  (a 
complex  is  a  facihty  with  a  combination 
of  transportation-related  and  non- 
transportation-related  components,  e.g., 
a  marine  transfer  facility  with 
abovegrnund  storage  tanks)  plan  for  the 
single  largest  worst  case  discharge  at  the 
faciUty.  To  facilitate  this  process.  EPA 
has  modified  Appendix  E  as  described 
in  Section  II.B  of  this  preamble  to  be 
consistent  with  the  USCG's  "Guidelines 
for  Determining  and  Evaluating 
Required  Response  Resources  for 
Facility  Response  Plans." 

In  addition  to  planning  for  a  worst 
case  discharge,  under  proposed 
§  112.20,  facility  owners  and  operators 
are  required  to  plan  for  (1)  a  small  spill, 
defined  as  any  spill  volume  less  than  or 
equal  to  2,100  gallons,  provided  that 
this  amount  is  less  than  the  worst  case 
discharge  amount;  and  (2)  a  medium 
spill,  defined  as  any  spill  volume 
greater  than  2.100  gallons,  and  less  than 
or  equal  to  36.000  gallons  or  10  percent 
of  the  capacity  of  the  largest  tank  at  the 
facihty,  whichever  is  less,  provided  that 
this  amount  is  less  than  the  worst  case 
discharge  amount.  For  facilities  where 
the  worst  case  discharge  is  a  medium 
spill,  the  owner  or  operator  is  required 
to  plan  for  two  amounts,  a  worst  case 
spill  and  a  small  spill.  For  facihties 
where  the  worst  case  discharge  is  a 
small  spill,  the  owner  or  operator  must 
plan  only  for  a  worst  case  discharge. 

For  medium  spills  at  complexes,  the 
owner  or  operator  must  first  determine 
a  medium  spill  volume  for  the 
transportation-related  and  non- 
transportation-related  components  at 
the  facihty.  (The  USCXJ's  term 
"maximum  most  probable  discharge"  is 
generally  equivalent  to  a  medium  spill. 
See  58  FR  7354.)  The  owner  or  operator 
must  then  compare  the  medium 
planning  amounts  for  each  component 
of  the  facihty.  Following  this 
comparisoa,  the  ourner  or  operator  must 
select  the  larger  of  the  quantities  as  the 
medium  planning  amount  for  the 
overall  facility.  A  similar  procedure 
must  be  followed  for  a  small  spill.  (The 
USCG's  term  "average  most  probable 
discharge"  is  generally  equivalent  to  a 
small  spill.  See  58  FR  7353.)  EPA 
requires  that  owners  or  operators  of 
complexes  plan  for  a  single  small  and 


medium  spill  at  the  faciUty  in 
accordance  with  the  requirements  in 
Appendix  E. 

Equipment  Requirements 

In  Appendix  E  to  today's  rule,  EPA 
establishes  reqiiirements  to  determine 
for  planning  purposes  the  quantity  of 
resources  and  response  times  necessary 
to  respond  to  the  "maximum  extent 
practicable"  to  a  worst  case  discharge, 
and  to  other  discharges,  as  appropriate. 
The  requirements  were  adapted  from 
similar  requirements  developed  by  the 
USCG  for  vessel  response  plans  and 
facility  response  plans  for  marine 
transportation-related  onshore  facihties. 
These  procedures  recognize  practical 
and  technical  limits  on  response 
capabilities  that  an  individual  faciUty 
owner  or  operator  can  provide  in 
advance  and  on  response  times  for 
resources  to  arrive  on  scene.  To  address 
these  limitations,  Appendix  E 
establishes  operability  criteria  for  oil 
response  resources  and  caps  on 
response  resources  that  facility  owners 
or  operators  must  identify  and  ensure 
the  availability  of,  through  contract  or 
other  approved  means.  The  caps  reflect 
an  estimate  of  the  response  capability  at 
a  given  facihty  that  is  considered  a 
practical  target  to  be  met  by  1993  and 
beyond. 

Appendix  E  (Appendix  F  in  the 
proposed  rule)  has  been  renamed 
"Determination  and  Evaluation  of 
Required  Response  Resources  for 
Facihty  Response  Plans."  EPA  made 
this  change  to  clarify  that  facihfy 
owners  and  operators  must  use  this 
appendix  to  determine  whether  they 
have  appropriate  and  adequate  amounts 
of  resources  to  meet  the  planning 
requirements  in  this  final  rule.  In  this 
appendix,  EPA  has  substituted  the 
words  "shall"  or  "shall,  as  appropriate" 
for  the  word  "should"  to  clarify  whether 
the  requirements  are  mandatory, 
regardless  of  the  circiunstances.  The 
phrase  "shall,  as  appropriate"  is 
consistent  with  EPA's  intent  in  the 
proposal  to  provide  ovraers  or  operators 
flexibihty  for  facihties  with  unique 
circiunstances.  As  required  at 
§  112.20(h)(3)(i).  in  cases  where  it  is  not 
appropriate  to  follow  part  of  Appendix 
E  to  identify  response  resources  to  meet 
the  faciUty  response  plan  requirements, 
owners  or  operators  must  clearly 
demonstrate  in  the  plan  why  use  of 
Appendix  E  is  not  appropriate  at  the 
facihty  and  make  comparable 
arrangements  for  response  resources. 
Section  311(j)(5)(C)(iu)  of  the  CWA 
requires  the  faciUty  response  plan  to 
identify  and  ensure  the  availability,  by 
contracts  or  other  means  approved  by 
the  President  (as  delegated  to  EPA),  of 


private  personnel  and  equipment 
necessary  to  respond  to  the  maximum 
extent  practicable,  to  a  worst  case 
discharge.  For  the  purposes  of  today's 
rule,  "contract  or  other  approved 
means"  is  defined  in  §  112.2  of  today's 
final  rule  as: 

•  A  written  contractual  agreement 
with  an  Oil  Spill  Removal  Organization 
(OSRO(s)).  The  agreement  must  identify 
and  ensure  the  availabiUty  of  the 
necessary  personnel  and  equipment 
within  appropriate  response  times:  and/ 
or 

•  Written  certification  that  the 
necessary  persormel  and  equipment 
resources,  owned  or  operated  by  the 
facility  owner  or  operator,  are  available 
to  respond  to  a  discharge  within 
appropriate  response  times;  and/or 

•  Active  membership  in  a  local  or 
regional  OSRO(s).  which  has  identified 
and  ensures  adequate  access,  through 
membership,  to  necessary  personnel 
and  equipment  within  appropriate 
response  times  in  the  specified 
geographic  areas;  and/or 

•  Omer  specific  arrangements 
approved  by  the  RA  upon  request  of  the 
owner  or  operator. 

If  the  owner  or  operator  plans  to  rely 
on  faciUty-ovvrned  equipment  to  satisfy 
the  requirement  at  §  112.20(h)(3)  to 
identify  and  ensure  the  availability  of 
response  resources,  then  equipment 
inventories  must  be  provided.  When 
rel}'ing  on  othe^  arrangements,  evidence 
of  contracts  or  approved  means  must  be 
included  In  the  response  plan  so  that 
the  availabiUty  of  resources  can  be 
verified  during  plan  review.  It  is  not 
necessary  to  Ust  specific  quantities  of 
equipment  in  the  faciUty  response  plan 
when  Usting  a  USCX^-classified  OSRO(s) 
that  has  sufficient  removal  capacity  to 
recover  up  to  the  rate  indicated  by  the 
associated  caps.  (See  Section  II.B  of  this 
preamble  for  additional  discussion  on 
this  issue.) 

Final  Rule  AppUcation  to  Affected 
Facilities 

The  following  paragraphs  present 
EPA's  approach  to  implement  the 
response  plan  requirements  of  OPA  and 
of  this  final  rule.  Section  112.20(a)  of 
the  rule  has  been  revised  to  reflect  this 
approach. 

The  Agency  proposed  in  the  February 
17. 1993  Federal  Register  (58  FR  8824) 
its  faciUty  response  plan  rule  for  non- 
transportation-related  onshore  facilities 
under  its  {imsdiction.  Before  this 
pubUcation.  EPA  made  available 
outreach  materials  describing  its  basic 
approach  for  Implementation  of  the 
OPA  response  plan  requirements  to 
allow  facility  owners  or  operators  the 
opportimity  to  prepare  and  submit 
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response  plans  by  tJ  le  February  18, 
1993,  OP  A  deadline.  EPA  received  over 
4.500  plans  from  o^fners  or  operators  of 
facilities  that  met  the  criteria  to  be  a 
"substantial  harm  facility."  EPA- 
Regional  personnel  fiave  identified  the 
subset  of  "significa4t  and  substantia] 
harm  facilities"  froiti  those  fadhties  that 
submitted  response  (plans  by  February 
18,  1993  and.  as  appropriate,  issued 
authorizations  to  th^ se  facilities  to 
continue  to  Of)erate  after  August  18, 
1993.  based  on  a  revjiew  of  a  facility's 
certification  of  response  resources. 
These  plans  will  be  reviewed  and,  if 
appropriate,  approved  under  the  OPA 
statutory  requiremeits  by  February  18. 
1995.  For  inadequate  plans  submitted 
before  the  February  jlS.  1993  statutory 
deadline.  RAs  may  rjotify  facility 
owners  or  operators  that  additional 
information  or  plan  "evisions  are 
necessary  in  advance  of  February  18, 
1995.  for  plan  approval. 

To  recognize  the  cbmpliance  efforts  of 
owners  or  operators  of  those  facilities  in 
existence  on  or  befoije  February  18, 1993 
who  submitted  respdnse  plans  to  meet 
the  OPA  requiremenks  by  the  statutory 
deadline.  EPA  will  allow  them  until 
February  18.  1995  to  revise  their 
response  plan,  if  necsssary.  to  satisfy 
the  requirements  of  this  rule  and 
resubmit  their  plans  (or  updated 
portions)  to  the  RA.  (See 
§  112.20(a)(l)(i).)  Th^  revised  plans  for 
"significant  and  sub^antiai  harm 
facilities"  will  be  revtiewed  periodically 
thereafter  on  a  schediile  established  by 
the  RA  provided  that  the  period 
between  plan  review*  does  not  exceed 
five  years.  (See  §  112  20(c)(4).)  RAs  may 
institute  a  process  byj  which  such  plan 
reviews  are  staggered  so  that  not  all 
plans  will  need  to  be  reapproved  in  the 
same  year. 

Owners  or  operatoi  s  of  existing 
facilities  that  were  in  operation  on  or 
before  February  18. 1P93  who  failed  to 
submit  a  facility  respbnse  plan  to  meet 
the  OPA  requirements  by  February  18. 
1 993  must  submit  a  r^ponse  plan  that 
meets  the  requiremeiits  of  this  rule  to 
the  RA  by  the  effectiAie  date  of  the  final 
rule.  (See  §  112.20(a)^l)(ii).)  EPA 
recognizes  that  such  (acilities  may  have 
prepared  and  submittjed  to  the  RA  some 
form  of  a  response  pl4n  after  the 
statutory  deadline.  O^ers  or  operators 
may  submit  revised  portions  of  the  plan 
to  bring  the  plan  into  compliance  with 
the  final  rule  requirei^ents.  Plans  for 
"significant  and  substantial  harm 
facilities"  will  be  reviewed  for  initial 
approval  by  RAa  within  a  reasonable 
time.  Such  plans  will  be  reviewed 
periodically  thereafte^  on  a  schedule 
established  by  the  RAi  provided  that  the 
period  between  plan  neviews  does  not 


exceed  five  years.  RAs  may  choose  to 
stagger  such  plan  reviews. 

Owners  or  operators  of  facilities  that 
commenced  operations  after  February 
18,  1993  but  before  the  effective  date  of 
this  final  rule  must  submit  a  response 
plan  that  meets  the  requirements  of  this 
final  rule  to  the  RA  by  its  effective  date. 
EPA  recognizes  that  such  facilities  may 
have  prepared  and  submitted  some  form 
of  a  response  plan  to  the  RA  prior  to  the 
publication  of  this  rule.  Owners  or 
operator  may  submit  revised  portions  of 
the  plan  to  bring  the  plan  into 
compliance  with  the  final  rule 
requirements.  (See  §112.20(a)(2)(i).) 
RAs  will  review  plans  for  "significant 
and  substantial  harm  facilities"  for 
initial  approval  within  a  reasonable 
time.  The  plans  will  then  be  placed  on 
the  Region's  review  cycle  as  described 
in  the  preceding  paragraphs. 

The  Agency  recognizes  that 
identification  of  "substantial  harm 
facihties"  will  continue  to  occur  as  new 
facilities  come  on-line  and  existing 
facilities  newly  meet  the  criteria  for 
substantial  harm  as  a  result  of  a  change 
tn  operations  or  site  characteristics.  EPA 
is  requiring  in  §  112.20(a)(2)(ii)  and  (iii) 
that:  (1)  newly  constructed  facilities 
(facilities  that  come  into  existence  after 
the  effective  date  of  the  final  rule)  that 
meet  the  apphcability  criteria  must 
prepare  and  submit  a  response  plan  in 
accordance  with  the  final  rule  prior  to 
the  start  of  operations  (adjustments  to 
the  response  plan  to  reflect  changes  that 
occur  at  the  facility  during  the  start-up 
phase  of  operations  must  be  submitted 
to  the  Regional  Administrator  after  an 
operational  trial  period  of  60  days);  and 
(2)  existing  facilities  that  become  subject 
to  the  response  plan  requirements  as  the 
result  of  a  planned  change  in  operations 
(after  the  effective  date  of  the  final  rule) 
must  prepare  and  submit  a  response 
plan  in  accordance  with  the  final  rule 
prior  to  the  implementation  of  changes 
at  the  facility.  RAs  v«ll  review  plans 
submitted  for  such  newly  designated 
"substantial  harm  facilities"  to 
determine  if  a  facihty  is  a  "significant 
and  substantial  harm  facility."  RAs  will 
review  for  approval  plans  for 
"significant  and  substantial  harm 
facihties"  within  a  reasonable  time  and 
then  place  the  plans  on  the  Region's 
review  cycle  as  discussed  previously. 
An  existing  facility,  however,  may 
become  subject  to  the  response  plan 
requirements  through  one  or  a 
combination  of  unplanned  events,  such 
as  a  reportable  spill  or  the  identification 
of  fish  and  wildlife  and  sensitive 
environments  adjacent  to  the  site  during 
the  ACP  refinement  process.  In  the 
event  of  such  an  unplanned  change,  the 
owner  or  operator  is  required  to  prepare 


and  submit  a  response  plan  to  the  RA 
within  six  months  of  when  the  change 
occurs  (See  §  112.20(a)(2)(iv).)  The 
Agency  believes  that  allowing  six 
months  from  when  a  change  caused  by 
-  an  unplanned  event  occurs  to  prepare 
and  submit  a  plan  is  reasonable. 

Under  §  112.20(g)(2),  facility  owners 
or  operators  are  required  to  review 
appropriate  sections  of  the  NCP  and 
ACP  annually  and  revise  their  response 
plans  accordingly.  In  addition, 
§  112.20(d)(1)  requires  the  owner  or 
operator  of  a  facility  for  which  a 
response  plan  is  required  to  resubmit 
relevant  portions  of  the  plan  within  60 
days  of  each  material  change  in  the 
plan.  For  "substantial  harm  facilities," 
Regions  will  review  such  changes  to 
determine  if  the  facility  should  be 
reclassified  as  a  "significant  and 
substantial  harm  facility."  For 
"significant  and  substantial  harm 
facilities,"  the  Regions  will  review  such 
changes  for  approval  as  described  in 
§  112.20(d)(4). 

B.  Response  to  Major  Issues  Raised  by 
Conunenters 

A  total  of  1282  comments  were 
received  on  the  proposed  rule.  The 
majority  of  these  comments  were  one- 
page  form  letters  bom  members  of,  and 
on  behalf  of,  numerous  environmental 
professional  groups  and  addressed  the 
issue  of  whether  certification  of 
response  plans  by  an  independent  party 
was  appropriate.  A  document  entitled 
"Response  to  Comments  Document  for 
the  Facility  Response  Plan  Rulemaking" 
that  summarizes  and  provides  responses 
to  all  comments  received  on  the 
proposed  rule  is  available  in  the  public 
docket.  The  major  issues  raised  by  the 
commenters  and  the  Agency's  responses 
are  described  in  this  section. 

Option  One  vs.  Option  Two 

In  the  preamble  to  the  proposed  rule, 
the  Agency  discussed  two  options  for 
identifying  facihties  subject  to  facility 
response  plan  requirements  under  this 
rulemaking.  In  the  proposed  rule,  EPA 
proposed  the  first  option,  but  requested 
comment  on  the  merits  of  both  options. 
The  two  alternatives  are  outlined  briefly 
in  the  next  paragraph. 

Under  Option  1,  EPA  proposed  to 
require  under  CWA  sections  311(j)(5) 
and  311(j)(l)(C)  that:  (1)  the  owner  or 
operator  of  a  "substantial  harm  facility" 
prepare  and  submit  a  response  pltm,  and 
(2)  "significant  and  substantia]  harm 
facilities"  have  their  plans  promptly 
reviewed  for  approval  by  EPA.  Criteria 
provided  in  §  112.20(f)(1)  coupled  with 
RA  determinations  would  be  used  to- 
identify  "substantial  harm  facihties" 


and  a  subset  of  "significant  and 
substantial  harm  facilities." 

EPA's  second  approach  was  also 
based  on  the  authority  contained  in 
CWA  secUons  311(j)  (1)  and  (5).  Under 
Option  2.  all  facilities  regulated  under 
40  CFR  part  112  would  be  required  to 
prepare  facility  response  plans:  certain 
small,  low-risk  facilities  with  secondarv- 
containment  structures  would  be 
allowed  to  prepare  an  abridged  version 
of  a  response  plan.  Only  "substantial 
harm  facilities"  would  only  be  required 
to  submit  plans  to  EPA.  "Significant  and 
substantial  harm  faciUties"  would 
submit  plans  to  EPA  and  have  their 
plans  reviewed  and  approved. 

The  Agency  receivecf  numerous 
comments  on  the  two  options,  with  ihv 
vast  majority  favoring  Option  1. 
Supporters  of  Option  1  stated  that 
Option  2  would  create  too  great  a 
burden  on  facilities  and  EPA.  in  relation 
to  the  relatively  low  environmental 
benefits  derived  from  planning. 
Commenters  representing  small,  lower- 
risk  facilities  expressed  concern  that 
being  required  to  prepeire  response 
plans  would  impose  unnecessary 
financial  burdens.  In  addition, 
commenters  felt  that  40  CFR  part  112 
was  sufficiently  protective  of  the 
environment  for  non-substantial-harm 
facilities.  A  small  number  of 
commenters  representing  both  industry 
and  environmental  groups  supported 
Option  2.  stating  that  it  most  closely 
reflected  the  mandates  of  the  OPA  and 
that  it  would  provide  a  more 
comprehensive  emergency  response 
plaiming  net\york. 

In  today's  final  rule.  EPA  finalizes 
Option  1.  The  Agency  believes  that  this 
option  targets  high-risk  facilities  in  a 
cost  effective  manner  that  is 
nevertheless  protective  of  the 
environment.  Owners  or  operators  of 
facilities  covered  by  the  Oil  Pollution 
Prevention  regulation  must  evaluate 
their  faciUties  against  a  series  of 
substantial  harm  screening  criteria. 
Although  EPA  encourages  all  oil  storage 
facilities  under  its  jurisdiction  to 
prepare  oil  spill  response  plans,  owners 
or  operators  of  those  facilities  not 
meeting  the  criteria  provided  in 
§  112.20(f)(1)  are  only  required  to 
prepare  a  facility  response  plan  if  the 
RA  independently  determines  that  the 
faciHty  is  a  "substantial  harm  faciUty." 
Because  of  the  size  and  diversity  of  the 
regulated  community  under  EPA's 
jurisdiction  ptirsuant  to  the  OPA  and 
the  tight  timeframe  established  by  the 
OPA.  EPA  is  implementing  a  substantial 
harm  selection  process  with  two 
components  (i.e..  published  criteria  and 
an  RA  determination).  The  pubUshed 
criteria  are  designed  to  capture  the  vast 
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and  a  subset  of  "significant  and 
subaTantial  harm  facilities." 

EPA's  second  approach  was  also 
based  on  the  authority  contained  in 
CWA  sections  311(j)  (1)  and  (5).  Under 
Option  2.  all  facilities  regulated  under 
40  CFR  part  112  would  be  required  to 
prepare  facility  response  plans:  certain 
small,  low-risk  facilities  with  secondary 
containment  structures  would  be 
allowed  to  prepare  an  abridged  version 
of  a  response  plan.  Only  "substantial 
harm  faciHties"  would  only  be  required 
to  submit  plans  to  EPA.  "Significant  and 
substantial  harm  facilities"  would 
submit  plans  to  EPA  and  have  their 
plans  reviewed  and  approved. 

The  Agency  received  numerous 
comments  on  the  two  options,  with  the 
vast  majority  favoring  Option  1. 
Supporters  of  Option  1  stated  that 
Option  2  would  create  too  great  a 
burden  on  facilities  and  EPA.  in  relation 
to  the  relatively  low  environmental 
benefits  derived  fi-om  planning. 
Commenters  representing  small,  lower- 
risk  facilities  expressed  concern  that 
being  required  to  prepare  response 
plans  would  impose  unnecessary 
financial  burdens.  In  addition, 
commenters  felt  that  40  CFR  part  112 
was  sufficiently  protective  of  the 
environment  for  non-substantial-harm 
facilities.  A  small  number  of 
commenters  representing  both  industry 
and  environmental  groups  supported 
Option  2.  stating  that  it  most  closely 
reflected  the  mandates  of  the  OP  A  and 
tliat  it  would  provide  a  more 
comprehensive  emergency  response 
planning  network. 

In  today's  final  rule.  EPA  finalizes 
Option  1.  The  Agency  believes  that  this 
option  targets  high-risk  facilities  in  a 
cost  effective  manner  that  is 
nevertheless  protective  of  the 
environment.  Owners  or  operators  of 
facilities  covered  by  the  Oil  Pollution 
Prevention  regulation  must  evaluate 
their  facihties  against  a  series  of 
substantial  harm  screening  criteria. 
Although  EPA  encourages  all  oil  storage 
facilities  under  its  jurisdiction  to 
prepare  oil  spill  response  plans,  owners 
or  operators  of  those  facilities  not 
meeting  the  criteria  provided  in 
§  U2.20(f)(l)  are  only  required  to 
prepare  a  facility  response  plan  if  the 
RA  independently  determines  that  the 
faciHty  is  a  "substantial  harm  facility." 
Because  of  the  size  and  diversity  of  the 
regulated  community  under  EPA's 
jurisdiction  pursuant  to  the  OPA  and 
the  tight  timeframe  established  by  the 
OPA.  EPA  is  implementing  a  substantial 
harm  selection  process  with  two 
components  (i.e.,  published  criteria  and 
an  RA  determination).  The  pubUshed 
criteria  are  designed  to  cfipture  the  vast 


majority  of  "substantial  harm  facilities." 
To  simplify  the  process,  EPA  developed 
specific  selection  criteria  to  be  applied 
in  a  consistent  manner  by  all  owners 
and  operators.  Nevertheless.  EPA 
believes  that  there  are  facilities  that  do 
not  meet  the  criteria  in  §  112.20(f)(l ). 
but  may.  due  to  facility-specific  or 
location-specific  circumstances,  pose 
sufficient  risk  to  the  environment  to  be 
designated  as  "substantial  harm 
facilities."  Accordingly,  RAs.  as  the 
designated  representatives  of  EPA.  are 
granted  authority  to  designate  a  facility 
on  a  case-by-case  basis  as  a  "substantia! 
harm  facility." 

Substantial  Harm  Criteria 

As  required  by  §  112.20(fl(l)  and  the 
.  flowchart  in  Appendix  C  to  40  CFR  part 
112,  a  facility  is  a  "substantial  harm 
facility  ■•if  either  of  the  following  two 
criteria  are  met: 

(1)  The  facility  transfers  oil  over  water 
to  or  from  vessels  and  has  a  total  oil 
storage  capacity  greater  than  or  equal  to 
42.000  gallons;  or 

(2)  The  facility's  total  oil  storage 
capacity  is  greater  than  or  equal  to  1 
million  gallons,  and  one  or  more  of  the 
following  is  true: 

•  The  Tacihty  does  not  have 
secondary  containment  for  each 
aboveground  storage  area  sufficiently 
large  to  contain  the  capacity  of  the 
largest  aboveground  storage  tank  within 
each  storage  area  plus  sufficient 
freeboard  to  allow  for  precipitation: 

•  The  facihty  is  located  at  a  distance 
(as  calculated  using  the  appropriate 
formula  in  Appendix  C  or  a  comparable 
formula)  such  that  a  discharge  from  the 
facility  could  cause  injury  to  fish  and 
wildhfe  and  sensitive  environments: 

•  The  facihty  is  located  at  a  distance 
(as  calculated  using  the  appropriate 
formula  in  Appendix  C  or  a  comparable 
formula)  such  that  a  discharge  from  the 
facility  would  shut  down  operations  at 
a  public  drinking  water  intake;  or 

•  The  facility  has  had  a  reportable 
spill  greater  than  or  equal  to  10.000 
gallons  within  the  last  5  years. 

A  number  of  commenters  suggested 
that  EPA  is  attempting  to  regulate 
transportation-related  facilities  that  are 
covered  by  USCG  regulations.  Several  of 
these  commenters  stated  that  EPA's 
approach  would  result  in  redundant  and 
conflicting  regulations  for  such 
facilities. 

The  Agency  considered  these 
comments  and  decided  to  retain  the 
over-water  transfers  criterion 
(§  112.20(f)(l){i)).  The  criterion  was 
designed  to  identify  as  posing  a  risk  of 
substantial  harm  to  the  environment 
those  facilities  that  store  oil  above  a 
certain  quantity  located  in  close 


proximity  to  naxigable  waters.  EPA  is 
not  attempting  to  regulate  marine 
transfer  operations,  hi  40  CFR  112.1. 
EPA  clearly  explains  which  facilities 
fall  under  its  authority.  The  section 
states  that  EPA  jurisdiction  does  not 
extend  to  transportation-related 
facilities.  The  Agency  has  the  authority, 
however,  to  regulate  the  non- 
transportation-related  storage 
component  of  facihties  that  may  have  a 
marine  transfer  component. 

Sevei;al  commenters  indicated  that  the 
42.000  gallon  cutoff  for  transfers  over- 
water  is  appropriate.  Other  commenters 
questioned  the  potential  of  a  42.000 
gallon  spill  to  cause  substantial  harm  to 
the  environment. 

EPA  has  decided  that  non- 
transportation-related  storage 
components  of  complexes  should  U; 
regulated  at  a  lower  capacity  threshold 
than  storage  facilities  without  an  over- 
water  transfer  component  (i.e..  42.000 
gallons  versus  1  million  gallons), 
because  the  location  of  over-water 
transfer  EaciUties  poses  a  higher  risk  to 
navigable  waters.  Spills  at  such  facilities 
are  more  likely  to  reach  navigable 
waters  than  spills  from  facilities  located 
further  from  navigable  waters.  Also,  it  is 
likely  that  a  higher  percentage  of  the 
total  amount  released  will  reach 
navigable  waters  at  a  facihty  directly 
adjacent  to  navigable  waters  than  at  a 
facility  located  further  away.  Data 
indicate  that  for  oil  discharges  above 
42.000  gallons,  the  number  of  incidents 
with  reported  effects  including  fishkills. 
wildlife  damage,  or  fire  is  greater  than 
for  oil  discharges  below  42,000  gallons. 
At  the  0.01  level  of  significance,  the  size 
of  the  release  is  related  to  the 
occurrence  of  reported  effects.  For 
certain  release  size  thresholds  other 
than  42,000  gallons,  however,  a  similar 
statistically  significant  relationship 
could  not  be  shown.^ 

EPA  requested  comment  in  the 
proposed  rule  on  the  appropriateness  of 
the  use  of  a  proposed  1  million  gallon 
or  a  200.000  gallon  size  cut-off  for  total 
storage  capacity  to  determine  a 
threshold  for  substantial  harm.  (.See 
§112.20(f)(l)(ii).) 

The  Agency  received  numerous 
comments  suggesting  that  the  1  million 
gallon  cutoff  was  appropriate.  A  smaller 
number  of  commenters  including  other 
Federal  government  agencies  and 
environmental  associations,  indicated 
that  the  size  cut-off  for  substantial  harm 
should  be  200,000  gallons  or  lower. 


^Sludy  prepared  for  EPA  titled    Analysis  of  Data 
Relating  to  Facility  Size.  Oil  Discharge*,  and 
Environmental  Effects."  Available  for  inspection  in 
the Superfund  Docket,  Room  M261S. at  the  US 
Environmental  Protection  Ager.cy.  401  M  Street. 
SW..  Washington.  DC  20460. 
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Advocates  for  a  lovrer  cut-off  contended 
that  smali  facilities  with  a  high 
throughput  may  haVe  a  higher  potential 
to  cause  substantial  harm  than  large 
facilities  with  low  throughput.  These 
commenters  also  si^ggested  that  the  OP  A 
Conference  Repwrt  indicated  that  the 
requirement  to  prepare  and  submit 
response  plans  should  be  applied 
broadly,  because  even  small  discharges 
from  an  onshore  fadhty  could  resuh  in 
substantial  harm  under  certain 
circumstances.         i 

Although  EPA  recjognizes  that  large 
storage  capacity  is  ^  substantial  harm 
risk  factra-.  the  Agericy  also  recognizes 
that  the  intent  of  OPA  was  not  to 
exclude  certain  smajller  facilities,  such 
as  those  near  public  drinking  water 
intakes  or  fish  and  wildlife  and 
sensitive  environments,  from 
consideration  as  having  the  potential  to 
cause  substantial  ha^.  EPA  intends 
that  the  RA  determination  process  be 
used  to  identify  additional  high-risk 
facilities  that  do  no^  meet  the  criteria  in 
§  112.20(f)(1)  although  nonetheless  pose 
substantial  harm.      ' 

The  Agency  decitfed  to  identify 
certain  high-risk  facilities  that  pose  a 
threat  of  substantia]  jharm  because  of 
their  size  in  combination  with  facility- 
specific  characteristics  (i.e.,  secondary 
containment  and  spill  history)  or 
location-specific  (i.e^,  proximity  to  fish 
and  wildlife  and  senkitive  environments 
and  pubhc  drinking  jwater  intakes).  The 
largest  oil  spills,  which  could  pose  the 
greatest  risk  to  the  environment,  occur 
at  large  facihties.  Data  on  the  effects  of 
spills  from  abovegroimd  storage  tanks 
indicate  that  when  ^rger  qiiantities  of 
oil  are  discharged,  fi^  and  wildlife 
damage,  off-site  soil  bollution,  and 
property  damage  are  greater  than  for 
smaller  discharges.  ^  JThe  Agency 
beheves  that  regulatory  coverage  and 
protection  of  the  environment  will  be 
ensured,  since  facilities  that  are  smaller 
than  1  million  gallorts,  but  that  could 
cause  substantial  haitn  because  of  their 
proximity  to  navigabfe  waters  or  fish 
and  wildlife  and  seniitive 


environments,  could 
the  RA's  authority  to 
to  submit  a  response 


be  selected  under 
require  a  facility 
plan,  regardless  of 


whether  the  facility  neets  the  criteria  in 
§  112.20(f)(1)  (althou  ;h  the  RA 
considers  these  facto  •s  as  part  of  the 
determination). 

In  addition,  severa  commenters 
suggested  that  the  av  (rage  oil  storage 
should  be  used 
determine  the  oil 
substantial  harm. 
Commenters  indicate  d  that  the  normal 
amount  of  oil  stored  i  it  a  facility  is  often 


inventory  of  a  facilit) 
instead  of  capacity  to 
storage  threshold  for 


'Ibid. 


less  than  the  total  capacity,  because 
facilities  are  overdesigned  to  meet 
seasonal  demands.  Commenters  also 
contended  that  tanks  dedicated  for 
standby  service  and  tanks  not  in  service 
should  not  be  counted  in  determining  a 
fadhty's  capacity,  and  that  certification 
methods  could  be  employed  to  ensure 
that  excess  capacity  is  not  being  used. 

In  today's  filial  rule,  EPA  retains 
capacity  rather  than  inventory  as  the 
basis  for  assessing  risk  to  the 
environment.  The  decision  was  based 
largely  on  the  fact  that  substantial  barm 
determinations  using  inventory  would 
be  difficult  or  impossible  to  enforce  and 
might  not  accurately  reflect  the  true 
worst  case  for  the  facifity.  EPA  would  be 
unable  to  inspect  facihties  often  enough 
to  ensure  that  their  inventory  is  actually 
below  the  substantial  harm  threshold. 
Moreover,  owners  or  operatois  would 
likely  find  it  difficult  to  constantly  track 
inventory  to  ensure  that  changes  in 
inventory  did  not  trigger  additional 
regulatory  requirements  and  at  some 
lime  the  tank  could  be  filled  to  capacity, 
hi  addition,  there  is  a  need  to  maintain 
consistency  in  the  Oil  Pollution 
Prevention  regulation,  and  the  original 
regulation  uses  storage  capacity  for 
threshold  determinations  instead  of 
using  inventory.  However,  EPA  has 
proposed  in  a  separate  rulemaking 
pubhshed  on  October  22,  1991  (58  FR 
54612),  to  allow  owners  or  operators  to 
exclude  permanently  closed  tanks  (as 
defined  in  §  112.2  of  the  proposed  rule 
published  on  October  22, 1991)  from  the 
total  capacity  of  the  fecility  for  the 
purposes  of  the  Oil  Pollution  Prevention 
regulation.  If  these  changes  are 
finalized,  permanently  closed  tanks 
would  not  have  to  be  considered  in  the 
substantial  harm  evaluation. 

Several  commenters  argued  that  the 
10,000  gallon  reportable  spill  criterion 
(proposed  at  §  112.20(0(ii)(D),  58  FR 
8849)  should  be  modified  to  allow  a 
facility  owner  the  opportunity  to 
petition  the  RA  for  exclusion  based 
upon  modifications  to  the  facility  or  to 
its  spill  prevention  procedures  made 
after  the  release. 

EPA  agrees  that  continuous 
improvements  in  spill  prevention 
procedures  are  important  and  that 
owners  and  operators  that  have 
significantly  upgraded  their  facility 
within  five  years  of  a  spill  greater  than 
or  equal  to  10,000  gallons  ft)y  replacing 
tanks  or  adding  secondary  containment, 
for  example)  should  be  allowed  to 
request  exclusion  from  the  substantial 
harm  category. 

The  Agency  includes  a  two-stage 
appeals  process  in  §  112.20(i)  of  today's 
rule.  The  appeals  process  allows  an 
ouTier  or  operator  to  petition  the  RA  to 


remove  a  facility  from  the  category  of 
substantial  harm  because  of 
improvements  at  the  facility  that  lead  to 
greatly  reduced  risk  to  the  environment. 
The  appeals  process  is  discussed  in 
greater  detail  in  the  "Appeals  Process" 
section  of  this  preamble.  Of  course,  even 
if  a  facility  obtains  reUef  through 
appeal,  the  RA  still  retains  authority  to 
require  a  Plan,  under  §  112.20(b)  should 
the  circumstances  on  which  the  relief 
was  granted  change  in  the  future. 

In  the  proposed  rule,  EPA  provided 
formulas  in  Appendix  C  for  owners  or 
operators  to  determine  appropriate 
distances  to  fish  and  wildlife  and 
sensitive  environments  and  drinking 
water  intakes  for  purposes  of  evaluating 
the  substantial  harm  criterion.  EPA  also 
proposed  to  allow  the  use  of  an 
alternative  formula  acceptable  to  the 
RA.  EPA  soUcited  data  and  comments 
on  the  appropriateness  of  the  distance 
calculations  in  Appendix  C  for  inland 
areas. 

Several  commenters  supported  the 
overall  approach  of  using  a  calculated 
distance  to  define  proximity.  However, 
numerous  commenters  indicated  that 
the  formulas  used  to  calculate  the 
planning  distances  in  Appendix  C  are 
too  complex,  cumbersome,  or 
impracticable  for  general  use. 

The  Agency  does  not  agree.  The 
planning  distance  formulas  proposed  in- 
Appendix  C  are  appropriate  based  on  an 
evaluation  of  engineering  principles  and 
input  from  an  interagency  technical 
workgroup  that  included  representatives 
from  the  Natural  Resource  Trustee 
agencies,  as  well  the  agencies 
responsible  for  measiuTng  river  height 
and  flow.  The  Agency's  primary  goal 
was  to  provide  a  series  of  formulas  that 
were  technically  supportable.  EPA  has 
provided  the  least  complex  formulas 
that  are  still  technically  supportable. 
Moreover,  EPA  allows  owners  or 
operators  to  use  comparable  formulas  to 
calculate  appropriate  distances 
provided  that  the  formula  is  acceptable 
to  the  RA  and  they  send  supporting 
documentation  on  the  reliability  and 
analytical  soundness  of  the  formulas 
(see  §  112.20(a)(3)). 

Several  commenters  noted  that  the 
formulas  proposed  in  Appendix  C  did 
not  account  for  tides,  currents,  wind 
direction,  and  other  weather-dependent 
flow  rates.  One  commenter 
recommended  that  EPA  use  the  USCG 
planning  distances  for  discharges  into 
tidal  waters.  To  more  accurately  account 
for  the  range  of  movement  of  spilled  oil 
in  certain  aquatic  environments,  EPA 
includes  in  Appendix  C  of  today's  final 
rule  a  section  on  oil  transport  in  tidal 
influence  areas  as  a  separate  type  of 
calculation.  EPA  adopts  the  tidal 


influence  area  criteria  &t)m  the  USCG's 
interim  final  rule  for  Marine 
Transportation-Related  (MTR)  Facilities 
(58  FR  7358,  February  5,  1993). 

Some  commenters  stated  that  the 
proposed  response  times  in  Table  3  of 
Appendix  C  for  calculating  the  plaiming 
distances  were  inappropriate  and  would 
overpredict  the  area  of  the  spill.  Some 
commenters  noted  that  actual  response 
times  could  be  considerably  faster  than 
those  proposed  because  some  facilities 
have  their  owti  response  resources. 
Conversely,  one  commenter  expressed 
concern  that  the  response  times  are  too 
short  and  do  not  account  for  adverse 
weather  conditions  or  phased  planning 
required  for  certain  discharges.  Other 
commenters  noted  that  the  proposed 
response  times  in  Table  3  of  Appendix 
C  were  inconsistent  with  the  response 
times  listed  in  Appendix  F  of  the 
proposed  rule  for  determining  response 
resources  for  a  worst  ease  discharge  and 
should  be  changed.  No  data  were 
provided  by  commenters  to  support 
alternative  response  times  for  use  in  the 
distance  calculations. 

In  today's  rule,  to  clarify  the 
information  presented,  EPA  reformats         c 
Table  3  of  Appendix  C.  EPA  used  the  c 

same  geographic  areas  for  facifity 
location  (i.e.,  higher  volume  port  area.         a 
Great  Lakes,  and  all  other  river  and  d 

canal,  inland,  and  nearshore  areas)  as  a 

those  specified  in  the  equipment  e 

appendix  (Appendix  E)  to  maintain  c 

consistency  between  different  sections  tl 
of  the  regulation  and  because  the  facility  d 
location  directly  impacts  the  arrival  s 

time  of  response  resources.  a 

The  specified-time  intervals  in  Table  si 
3  of  Appendix  C  are  to  be  used  only  to  / 
aid  in  the  determination  of  whether  a  c 
facility  is  a  "substantial  harm  facility."  t( 
Once  it  is  determined  that  a  plan  must  a 
be  developed  for  the  facility,  the  owner  o 
tif  operator  would  consult  Appendix  E  § 
to  determine  appropriate  resource  levels  (( 
and  response  times.  The  specified  time  -  o 
intervals  in  Table  3  of  Appendix  C  are  n 
less  than  the  Tier  1  response  times  r« 

specified  in  Appendix  E  for  the  tl 

corresponding  operating  areas,  because  tl 
EPA  assumes  that,  for  purposes  of  u 

determining  whether  a  facility  is  a  nr 

"substantial  harm  facility."  no  response  d 
planning  has  been  done.  This  s< 

conservative  assumption  is  only  used  w 

for  screening  purposes  and  is  not  used  ti 
for  other  aspects  of  the  rulemaking.  ai 

Owners  or  operators  are  reminded  that       w 
EPA  has  included  at  §  112.20(i)  of  the 
final  rule  an  appeals  process  for,  among      d( 
other  things,  the  determination  of  a( 

substantial  harm.  te 

EPA  believes  that  these  times  oi 

accurately  estimate  the  times  needed  to  re 
respond  to  spills  from  EPA-reguIated  fr 
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influence  area  criteria  from  the  USCG's 
interim  final  rule  for  Marine 
Transportation-Related  (MTR)  Facilities 
{58  FR  7358,  February  5,  1993). 

Some  commenters  stated  that  the 
proposed  response  times  in  Table  3  of 
Appendix  C  for  calculating  the  planning 
distances  were  inappropriate  and  would 
overpredict  the  area  of  the  spill.  Some 
commenters  noted  that  actual  response 
times  could  be  considerably  faster  than 
those  proposed  because  some  facilities 
have  their  own  response  resources. 
Conversely,  one  commenter  expressed 
concern  that  the  response  times  are  too 
short  and  do  not  account  for  adverse 
weather  conditions  or  phased  planning 
required  for  certain  discharges.  Other 
commenters  noted  that  the  proposed 
response  times  in  Table  3  of  Appendix 
C  were  inconsistent  with  the  response 
times  listed  in  Appendix  F  of  the 
proposed  rule  for  determining  response 
resources  for  a  worst  case  discharge  and 
should  be  changed.  No  data  were 
provided  by  commenters  to  support 
alternative  response  times  for  use  in  the 
distance  calculations. 

In  today's  rule,  to  clarify  the 
information  presented,  EPA  reformats 
Table  3  of  Appendix  C.  EPA  used  the 
same  geographic  areas  for  facihty 
location  (i.e.,  higher  volume  port  area. 
Great  Lakes,  and  all  other  river  and 
canal,  inland,  and  nearshore  areas)  as 
those  specified  In  the  equipment 
appendix  (Appendix  El  to  maintain 
consistency  between  different  sections 
of  the  regulation  and  because  the  facility 
location  directly  impacts  the  arrival 
time  of  response  resources. 

The  specified-tlme  intervals  in  Table 
3  of  Appendix  C  are  to  be  used  only  to 
aid  in  the  determination  of  whether  a 
facility  is  a  "substantial  harm  facility." 
Once  it  is  determined  that  a  plan  must 
be  developed  for  the  facihty,  the  owner 
fiff  operator  would  consult  Appendix  E 
to  determine  appropriate  resource  levels 
and  response  times.  The  specified  time 
intervals  in  Table  3  of  Appendix  C  are 
less  than  the  Tier  1  response  times 
specified  in  Appendix  E  for  the 
corresponding  operating  areas,  because 
EPA  assumes  that,  for  purposes  of 
determining  whether  a  facility  is  a 
"substantial  harm  facility,"  no  response 
planning  has  been  done.  This 
conservative  assumption  is  only  used 
for  screening  purposes  and  is  not  used 
for  other  aspects  of  the  rulemaking. 
Owners  or  operators  are  reminded  that 
EPA  has  included  at  §  1 12.20(i)  of  the 
final  rule  an  appeals  process  for,  among 
other  things,  the  determination  of 
substantial  harm. 

EPA  beheves  that  these  times 
accurately  estimate  the  times  needed  to 
respond  to  spills  from  EPA-reguIated 


facilities  that  have  not  pre-planned  their 
response  to  spills  (i.e.,  a  facility  owner 
or  operator  who  has  not  pre-planned 
response  activities  would  be  able  to 
contact  a  local  spill  response  company, 
coordinate  response  actions,  and  deploy 
resources  within  15  or  27  hours 
following  discovery  of  the  spill. 
'  depending  on  facility  location).  In 
general,  facilities  located  in  higher 
volume  port  areas  have  a  higher  density 
of  response  contractors  and  resources 
nearby.  Therefore.  EPA  estimated  a 
shorter  time  interval  for  these  facilities 
compared  with  facilities  located  in  all 
other  operating  areas. 

One  commenter  noted  an  inaccuracy 
in  the  formula  proposed  in  Attachnxent 
C-III.of  Appendix  C  of  the  proposed 
rule.  Oil  Transport  on  Still  Water, 
(which  converts  an  oil  discharge  volume 
into  a  siu-face  area),  when  the  volume  of 
the  spilled  oil  is  converted  to  units 
other  than  cubic  meters.  In  Attachment 
C-III  of  Appendix  C  of  today's  rule,  FJ'A 
incorporates  a  conversion  factor  into  the 
formula  to  address  the  inaccuracy  by 
allowing  facility  owners  and  operators 
to  directly  input  the  worst  case 
discharge  volume  in  gallons  and  to 
obtain  a  spill  surface  area  in  square  feft. 

EPA  requested  comment  on  the 
appropriateness  of  using  specified 
distances  to  environmentally  sensitive 
areas  (fish  and  wildlife  and  sensitive 
environments)  in  the  substantial  hann 
criterion.  Many  commenters  suggested 
that  EPA  allow  a  facility  owner  or 
operator  to  use  alternative  methods  or 
set  distances  to  determine  the 
appropriate  distance  from  the  facility  for 
screening  purposes.  In  today's  rule,  the 
Agency  allows  the  use  of  formulas 
comparable  to  the  Appendix  C  formula 
to  calculate  the  planning  distarre  to  fish 
and  wildlife  and  sensitive  Ciiviionments 
or  public  drnking  water  intakes  (see 
§112.20(a)(3)  and  §llZ.20(f)(i)  (Bland 
(C)).  provided  that  facihty  owners  and 
operators  attach  documentation  to  the 
response  plan  cover  sheet  on  the 
reliability  and  analytical  soundness  of 
the  comparable  formula.  EPA  believes 
that  calculating  a  planning  distance 
using  the  formulas  in  Appendix  C  is 
more  appropriate  than  using  set 
distances  to  fish  and  wildhfe  and 
sensitive  environments,  because  of  the 
wide  variety  of  site-specific  conditions 
that  may  surround  a  particular  facility 
and  the  various  flow  characteristics  of 
water  bodies. 

In  §  112.2  of  the  proposed  rule.  EPA 
defined  "injury"  as  "a  measurable 
adverse  change,  either  long-  or  short- 
term,  in  the  chemical  or  physical  quality 
or  the  viability  of  a  natural  resource 
resulting  either  directly  or  indirectly 
from  exposure  to  a  discharge  of  oil.  or 


exposure  to  a  product  of  reactions 
resulting  from  a  discharge  of  oil."  This 
definition  is  adopted  from  the  Natural 
Resource  Damage  Assessments  (NRDA) 
rule  at  43  CFR  1 1.14(v)  to  assist  facihty 
owners  and  operators  and  RAs  to 
determine  whether  a  facility  is  located 
at  a  distance  from  fish  and  wildlifB  and 
sensitive  environments  such  that  an  oil 
spill  will  cause  "injury."  The  Agency 
requested  comment  on  the 
appropriateness  of  defining  "injury"  in 
such  a  manner. 

Several  commenters  stated  that  the 
definition  of  "injury"  was  so  broad  that 
it  would  include  almost  every  facility 
that  stores  greater  than  or  equal  to  one 
milUon  gallons  of  oil  and  would  resuh 
in  excessive  regulation,  economic 
burden,  and  unnecessary  lawsuits. 
Several  commenters  staled  that  EPA 
should  limit  the  definition  of  "injury" 
so  that  facility  owners  and  operators 
would  only  have  to  consider  the 
potential  to  cause  substantial  harm, 
rather  than  the  potential  to  cause  any 
harm.  Some  commenters  supported 
EPA's  choice  to  incorporate  a  definition 
of  "injury"  that  was  already 
promulgated  under  other  regulatory 
programs. 

Tne  Agency  carefully  considered 
comments  on  the  definition  of  "injury" 
and  consulted  with  NOAA  and  other 
Natural  Resource  Trustees  agencies  as  to 
the  merits  of  using  an  alternative 
definition.  EPA  maintains  that  the 
definition  of  "injury"  is  appropriate  to 
assess  substantial  harm  based  on  the 
extensive  experience  of  Natural 
Resource  Trustees  in  conducting 
evaluations  of  oil  spill  impacts  on 
natural  resources.  Federal  officials 
authorized  by  the  President  and  the 
authorized  representatives  of  Indian 
tribes  arid  State  and  foreign 
governments  act  as  public  trustees  to 
recover  damages  to  natural  resources 
under  their  trusteeship.  Under  the  NCP. 
each  trustee  has  responsibilities  for 
protection  of  resources;  mitigation  and 
assessment  of  damage;  and  restoration, 
rehabilitation,  replacement,  or 
acquisition  of  resources  equivalent  to 
■  those  affected.  Because  of  the  need  to 
maintaiii  consistency  with  the  NCP,  the 
Agency  believes  it  is  appropriate  to  use 
the  definition  of  injmy  es  established  by 
the  Natural  Resource  Trustees  for  this 
rule.  In  the  preamble  to  the  NRDA  final 
rule  (51  FR  27706),  DOI  indicates  that 
the  injury  definition  does  not  measure 
insignificant  changes  and  that  the 
definition  rehes  on  changes  that  have 
been  demonstrated  to  adversely  impact 
the  resources  in  question,  or  services 
provided  by  those  resources.  EPA  notes 
that  there  is  nothing  in  the  definition  of 
"injury"  that  refers  to  the  term  harm  (or 
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substantial  hann).  ani  1  that  the  term 
"injury"  is  not  equivilent  to  these 
terms.  The  potential  tpr  a  spill  to  cause 
any  injury  to  a  fish  arid  wildlife  and 
sensitive  environment  coupled  with  a 
total  oil  storage  capacity  of  greater  than 
or  equal  to  1  million  gallons  forms  one 
of  the  substantial  hari^  criteria.  The 
criterion  is  designed  is  an  indicator  of 
the  potential  for  a  discharge  from  a 
facility  to  cause  substkntial  harm  to  the 
environment.  I 

The  Agency  requested  comment  on 
whether  private  drinl^ng  water  supplies 
should  be  included  in  the  criteria  for 
determination  of  substantial  harm. 
Some  commenters  supported  the  same 
treatment  for  private  water  intakes  as  for 
pubhc  water  supplies  if  the  private 
diinidng  water  suppUes  are  surface 
water  intakes  rather  tttan  groundwater 
wells.  One  commenter  recommended 
that  the  RA  consider  private' drinking 
water  intakes  in  the  determination  of 
significant  and  substa  itial  harm. 
Conversely,  several  cc  mmenters 
opposed  the  use  of  pri  >ximity  to  private 
drinking  water  intakes  as  a  criterion'for 
the  substantial  harm  qetermination 
because  most  private  orinking  water 
intakes  use  groundwajer.  These 
commenters  stated  that  such  private 
intakes  would  be  difficult  to  identify 
and  locate.  Two  commenters  suggested 
that  EPA  should  defin 
water  intakes  based  oi 
"public  water  systems 
143.2(c)  which  e.xclud 
intakes. 

EPA  agrees  with  the  commenters  that 
most  private  drinking  water  intakes  are 
difficult  to  identify  an  1  that  most  use 
grotmdwater.  In  today  s  rule.  EPA  does 
not  include  proximity  to  private 
drinking  water  intakes  as  a  criterion  for 
use  by  owners  or  oper  itors  to  identify 
whether  their  facility  i  s  a  "substantiai 
harm  facility."  The  R/  ,  however,  may 
consider  a  facility's  pr  jximity  to  private 
drinking  water  intakes  in  the 
determination  of  subsl  antial  harm  or 
significant  and  substantial  harm.  In 
Appendix  C  to  today's  rule,  EPA 
clarifies  that  public  dr  nking  water 
intakes  are  analogous  I  o  "public  water 
systems"  as  defined  at  40  CFR  143.2. 

Several  commenters  opposed  the 
requirements  to  calcul  ite  a  planning 
distance  to  determine  lubstantial  harm 
if  a  fadhty  has  adequa  :e  secondary 
containment.  Some  co!  nmenters  stated 
that  the  planning  distance  calculations 
should  reflect  the  presence  of  secondary 
and  tertiary  containm^t  and  give  credit 
for  flow  reduction  measures  and 
inspection  programs,  "^he  Conference 
Report  states  that  in  defining  a  worst 
case  discharge  as  the  largest  foreseeable 
discharge  at  a  facibty.  "kingress 


public  drinking 
the  definition  of 
'  at  40  CFR 
s  private  water 


intended  to  describe  a  spill  that  is  worse 
than  either  the  largest  spill  to  date  or  the 
maximimi  probable  spill  for  the  facility 
type.  (Conference  Report  No.  101-653, 
p.  147.)  EPA  interprets  this  language  to 
mean  that  facility  response  plans  should 
address  cases  where  prevention 
measures  could  fail.  Indeed,  as  detailed 
in  the  Technical  Background 
Document  ■•  supporting  this  rulemaking, 
in  some  cases,  containment  systems  fail 
resulting  in  the  discharge  of  oil  to 
surface  waters.  Therefore,  EPA 
maintains  that  proximity  to  fish  and 
wildlife  and  sensitive  environments  and 
drinking  water  intakes  must  be 
considered  despite  the  presence  of 
secendary  containment.  This  is  an 
example  of  EPA 's  long  established 
poHcy  set  forth  in  §  112.1(d)(l)(i),  that 
the  determination  of  proximity  "shall  be 
based  solely  upon  a  consideration  of  the 
geographical,  locational  aspects  of  the 
facility  (such  as  proximity  to  navigable 
waters  or  adjoining  shorelines,  land 
contour,  drainage,  etc.)  and  shall 
exclude  consideration  of  manmade 
features  such  as  dikes  .   .   ."  It  is  also 
consistent  with  the  statutory  definition 
of  worst  case  discharge  for  vessels, 
which  includes  the  entire  cargo  tank 
capacity,  whether  or  not  the  vessel  has 
a  double  hull  or  other  spill  prevention 
measures. 

RA  Determination 

Several  commenters  indicated  their 
support  for  the  provision  in  the 
proposed  rule  that  states  factors  that  the 
RA  may  use  (§  112.20(f)(2))  to  determine 
whether  a  facility  is  a  "substantial  harm 
facility"  irrespective  of  the  substantial 
harm  criteria  in  §  112.20(f)(1).  One  of 
these  commenters  suggested  that  this 
authority  provides  a  system  of  checks 
and  balances  that  should  ensure  that  all 
facilities  subject  to  the  regulation  will 
be  required  to  comply.  Other 
commenters  expressed  concern  that  the 
authority  granted  to  the  RA  in 
§  112.20(b)(1)  provides  the  RA  with  too 
much  discretion  in  determining  whether 
a  facility  is  a  "substantial  harm  facility." 
Some  of  these  commenters  suggested 
that  the  criteria  used  by  the  RA  should 
be  objective  and  consistent  with  the 
criteria  used  by  ov^Tiers  or  operators, 
and  expressed  confusion  about  the  RA's 
authority  to  use  "other  site-specific 
characteristics  or  environmental 
factors"  to  select  facilities.  One 
commenter  indicated  that,  as  proposed, 
the  RA  would  not  be  required  to  look  at 


*The  Technical  Background  Document  to 
Support  the  Implementation  of  the  OPA  Response 
Plan  Requirements.  U.S.  EPA.  February  1993. 
Available  for  inspection  in  the  Superfund  Docket, 
room  M261S,  at  the  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW  ,  Washington.  DC  20460. 


the  relationship  of  the  specified  criteria 
provided  in  §  112.20(OJl)  (e.g..  the  R.\ 
may  consider  that  one  criterion  is 
enough  to  require  a  response  plan  to  be 
submitted).  One  conm«nter  felt  that 
there  is  insufficient  justification  in  the 
propKwed  rule  for  allovnng  the  RA  to 
select  facilities  that  do  not  meet  the 
criteria  in  §  112.20(f)(1). 

EPA  recognizes  that  RAs  possess 
unique  knowledge  of  Region-specific 
considerations  that  may  have  a  bearing 
on  whether  to  identify  a  facility  as  a 
"substantial  harm  facility."  This  RA 
authority  is  necessary,  because  the  OPA 
through  E.O.  12777  directs  EPA 
ultimately  to  determine  which  facilities 
are  "substantial  harm  facilities"  and 
"significant  and  substantial  harm 
facilities."  As  such,  EPA  retains  the  RA 
determination  com{>onent  of  substantial 
harm  selection  in  the  final  rule.  In 
§  112.20(b)(1),  EPA  clarifies  that  if  such 
a  determination  is  made,  the  Regional 
Administrator  shall  notify  the  facility 
owner  or  operator  in  writing  and  shall 
provide  a  basis  for  the  determination. 
Further,  EPA  notes  that  an  appeals 
process  is  included  to  allow  owners  or 
operators  the  opportuinity  to  challenge 
the  RA's  determination. 

EPA  is  developing  a  guidance 
document  to  assist  the  RA  with  the 
identification  of  "substantial  harm 
facilities."  This  guidance  would  outline 
specific  screening  procedures  for  use  by 
RAs  and  will  foster  consistency  in  the 
way  the  substantial  harm  factors  are 
applied.  Further,  RAs  may  use 
"Guidance  for  Facihty  and  Vessel 
Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments"  (see  Appendix 
E  to  this  part,  section  10,  for 
availabihty)  and  information  fi-om  the 
ACPs,  when  available,  to  identify  fish 
and  wildlife  and  sensitive  environments 
as  part  of  the  substantial  harm 
determination  process. 

Public  Petitions 

Section  112.20(i')(2)(ii)  allows  any 
person  who  believes  that  a  facility  may 
be  a  "substantial  harm  facility"  to 
provide  information  to  the  RA  through 
a  petition  for  his  or  her  use  in 
determining  whether  the  facihty  should 
be  required  to  prepare  and  submit  a 
response  plan.  This  petition  must 
include  a  discussion  of  how  the 
substantial  harm  factors  in 
§  112.20(0(2)(i)  apply  to  the  facility. 

Commenters  in  lavor  of  allowing  the 
pubhc  to  have  input  in  the 
determination  of  whether  a  facihty  is  a 
"substantial  harm  facility"  argued  that 
the  pubhc  should  play  a  larger  role  in 
the  selection  and  review  process. 
However,  many  of  these  commenters 
argued  that  the  proposed  procedures  are 


too  burdensome  for  petitioners  and  that 
the  facility  owner  or  operator  should 
have  the  responsibility  to  provide  the 
necessary  information.  Commenters 
against  allowing  public  petitions  felt 
that  the  public  petition  process  would 
be  burdensome  to  EPA  and  the 
regulated  community.  Some 
commenters  argued  that  the  public  does 
not  have  enough  information  to 
participate  in  the  process. 

In  today's  final  rule,  EPA  establishes 
a  process  to  allow  the  public  the 
opportunity  to  provide  input  on  a 
voluntary  basis  and  welcomes  such 
involvement.  The  Agency  has  decided 
to  broaden  the  language  in 
§  112.20(0(2)(ii)  from  the  proposed  rule 
to  clarify  that  other  government 
agencies  in  addition  to  the  pubhc  may 
provide  information  to  RAs  for  the 
determination  of  substantial  harm  and 
that  the  RA  shall  consider  such 
petitions  and  respond  in  an  appropriate 
amount  of  time.  The  Agency  beheves 
that  information  provided  by  the  public 
and  other  government  agencies  will 
assist  rather  than  burden  the  RA. 
However,  reviewing  non-transportation- 
related  facilities'  response  plans  for 
approval  is  a  governmental  function 
delegated  to  EPA. 

EPA  wishes  to  clarify  that  it  is  not 
necessary  for  petitioners  to  determine 
quantitatively  whether  the  facility  meets 
one  of  the  specific  criteria  in 
§  112.20(f)(1).  but  rather  to  provide  a 
reasonable  basis,  from  the  factors  in 
§  112.2O(0(2)(i).  for  asserting  that  the 
facility  may  pose  a  risk  to  the 
environment.  A  petition  that  fails  to 
document  the  reasons  why  a  facility 
should  be  classified  as  a  "substantial 
harm  facihty"  (e.g.,  the  facility  is  near 
a  drinking  water  supply  or  a  priority 
sensitive  environment  listed  in  an  ACP, 
the  facility  has  a  history  of  frequent 
spills  or  poor  maintenance,  etc.)  may 
not  be  considered  by  the  RA.  However, 
petitioners  would  not  have  to  provide 
detailed  analyses  and  calculations. 
Other  avenues  of  participation  for  the 
public  in  the  response  planning  process 
include  involvement  in  the  ACP 
development  process  or  participation  in 
the  LEPC. 

Determination  of  Significant  and 
Substantial  Harm 

As  discussed  in  Section  II.  A  of  this 
preamble,  RAs  will  review  submitted 
plans  to  identify  facilities  that  are 
"significant  and  substantial  harm 
facilities"  using  the  substantial  harm 
factors  set  out  in  §  112.20(f)(2),  and 
additional  significant  and  substantial 
harm  factors  in  §112.20(0(3). 

Several  commenters  supported  the 
proposed  factors  to  determine 
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too  burdensome  for  petitioners  and  that 
the  facility  owTier  or  operator  should 
have  the  responsibility  to  provide  the 
necessary  information.  Commenters 
against  allowing  public  petitions  felt 
that  the  public  petition  process  would 
be  burdensome  to  EPA  and  the 
regulated  community.  Some 
commenters  argued  that  the  public  does 
not  have  enough  information  to 
participate  in  the  process. 

In  today's  final  rule,  EPA  establishes 
a  process  to  allow  the  public  the 
opportunity  to  provide  input  on  a 
voluntary  basis  and  welcomes  such 
involvement.  The  Agency  has  decided 
to  broaden  the  language  in 
§  112.20(f)(2){ii)  from  the  proposed  rule 
to  clarify  that  other  government 
agencies  in  addition  to  the  public  may 
provide  information  to  RAs  for  the 
determination  of  substantial  harm  and 
that  the  RA  shall  consider  such 
petitions  and  respond  in  an  appropriate 
amount  of  time.  The  Agency  believes 
that  information  provided  by  the  public 
and  other  government  agencies  will 
assist  rather  than  burden  the  RA. 
However,  reviewing  non-transportation- 
related  facilities'  response  plans  for 
approval  is  a  governmental  function 
delegated  to  EPA. 

EPA  wishes  to  clarify  that  it  is  not 
necessary  for  petitioners  to  determine 
quantitatively  whether  the  facility  meets 
one  of  the  specific  criteria  in 
§  112.20(f)(1),  but  rather  to  provide  a 
reasonable  basis,  from  the  factors  in 
§  112.20(f)(2)(i).  for  asserting  that  the 
facility  may  pose  a  risk  to  the 
environment.  A  petition  that  fails  to 
document  the  reasons  why  a  facility 
should  be  classified  as  a  "substantial 
harm  facility"  {e.g.,  the  facility  is  near 
a  drinking  water  supply  or  a  priority 
sensitive  environment  listed  in  an  ACP, 
the  facility  has  a  history  of  frequent 
spills  or  poor  maintenance,  etc.)  may 
not  be  considered  by  the  RA.  However, 
petitioners  would  not  have  to  provide 
detailed  analyses  and  calculations. 
Other  avenues  of  participation  for  the 
public  in  the  response  planning  process 
include  involvement  in  the  AGP 
development  process  or  participation  in 
the  LEPC. 

Determination  of  Significant  and 
Substantial  Harm 

As  discussed  in  Section  II.  A  of  this 
preamble,  RAs  will  review  submitted 
plans  to  identify  facilities  that  are 
"significant  and  substantial  harm 
facilities"  using  the  substantial  harm 
factors  set  out  in  §  112.20(f)(2).  and 
additional  significant  and  substantial 
harm  factors  in  §112.20(0(3). 

Several  commenters  supported  the 
proposed  factors  to  determine 


significant  and  substantial  harm, 
indicating  that  EPA's  use  of  risk-based 
screening  criteria  for  substantial  harm 
and  significant  and  substantial  harm 
determinations  would  reduce  the 
prospect  of  excessive  regulation  for 
those  facilities  that  do  not  pose  a 
significant  risk.  Others  indicated  that 
EPA  should  define  more  clearly  the 
criteria  that  the  RA  would  use  to 
determine  significant  and  substantial 
harm  to  help  ensure  consistent 
application  of  the  criteria  both  within 
an  EPA  Region  and  across  EPA  Regions. 
Several  commenters  suggested  that  EPA 
develop  a  screening  mechanism  that 
would  provide  the  RA  with  some 
concrete  guidelines  to  follow  but  still 
allow  some  latitude  to  exercise  his  or 
her  expert  judgment. 

EPA  Headquarters  has  provided 
written  guidance  *  to  Regional  personnel 
to  assist  them  to  determine  which 
fjacilities  are  "significant  and  substantial 
harm  facifities."  The  guidance  provides 
a  series  of  screens  and  instructions  on 
how  to  evaluate  the  risk  factors 
included  at  §  112.20(f)(3)  of  today's  rule. 
In  general,  the  screens  provide  various 
combinations  of  the  risk  factors  that 
indicate  increased  levels  of  risk  posed 
by  a  particular  facility.  For  example,  a 
facility  that  has  an  oil  storage  capacity 
greater  than  1  million  gallons  and  meets 
more  than  one  of  the  risk-based  criteria 
described  in  §  1 12.20(0(1  )(ii)  (A) 
through  (D)  would  be  a  "significant  and 
substantial  harm  facility."  The  guidance 
document  will  help  ensure  a  greater 
degree  of  consistency  in  Regional 
determinations  of  "significant  and 
substantial  harm  facilities,"  but 
preserves  the  RAs  ability  to  make  case- 
by-case  determinations  based  on  unique 
facility-  or  location-specific  concerns. 
One  commenter  noted  that  EPA  and 
the  USCG  chose  different  approaches  for 
separating  "substantial  harm  facilities" 
and  "significant  and  substantial  harm 
facilities."  The  commenter  said  that 
EPA's  case-by-case  determination  of 
significant  and  substantial  harm  is  more 
subjective  than  the  USCG's.  and  has  the 
potential  for  treating  facility  owners 
unequally. 

EPA  believes  that  its  approach  to 
determine  substantial  harm  and 
significant  and  substantial  harm  is 
consistent  with  the  OPA  and  does  not 
diverge  from  the  USCG's  approach.  The 
agencies'  approaches  are  parallel  in  that 
each  accoimts  for  the  higher  risk  of 
harm  associated  with  transfers  of  high 


'  "Interim  Guidance  for  the  Determination  of 
Signiflcant  and  Substantial  Harm,"  V.S.  EPA.  June 
15,  1993.  Available  for  intpection  in  the  Superfund 
Docket,  Room  M2615.  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW..  Washington, 
DC2(M60. 


volumes  of  oil  over  water  (i.e.,  at 
locations  adjacent  to  navigable  waters). 
Because  EPA  regulates  a  larger  and  more 
diverse  universe  of  facilities  than  the 
USCG,  it  would  be  difficult  to  publish 
a  few  general  criteria  that  include  the 
majority  of  high-risk  facilities  without 
also  including  many  low-risk  facilities. 
Therefore,  as  discussed  previously.  EPA 
decided  to  implement  a  substantial 
harm  selection  process  with  two 
components  (i.e.,  pubhshed  criteria  and 
an  RA  determination).  The  OPA 
Conference  Report  explicitly  states  that 
significant  and  substantial  harm  criteria 
should  include,  at  a  minimum,  oil 
storage  capacity,  location  of  fish  and 
wildlife  and  sensitive  environments, 
and  location  of  potable  water  supplies. 
(H.R.  Rep.  No.  101-653,  101st  Cong.,  2d 
Sess.  1991  at  p.  150.)  These  criteria  are 
among  the  elements  the  RAs  may 
consider,  as  set  forth  in  §§  112.20(0  (1) 
and  (2)  in  making  the  significant  and 
substantial  harm  determination. 
Further,  where  the  Conference  Report 
states  that  the  criteria  should  not  result 
in  selection  of  facilities  based  solely  on 
the  size  or  age  of  storage  tanks  (See  H.R. 
Rep.  No.  101-653,  101st  Cong.,  2d  Sess. 
1990  at  p.  150),  it  impfies  that  these  mav 
be  among  the  criteria.  EPA  does  not 
agree  that  its  case-by-case  approach  to 
identify  a  "significant  and  substantial 
harm  facihty"  is  overly  subjective.  As 
previously  discussed,  EPA  has  provided 
written  guidance  to  Regions  on  the 
determination  of  significant  and 
substantial  harm  to  promote  a  more 
objective  and  consistent  approach 
across  all  EPA  Regions. 

As  the  President's  designee  for 
regulating  non-transportation-related 
onshore  facilities,  EPA  has  decided  that 
Region-specific  and  facihty -specific 
information  is  relevant  in  the 
determination  of  significant  and 
substantial  harm,  because  these 
elements  may  vary  materially  between 
Regions  and  facilities.  For  example, 
some  facilities  may  be  located  on  karst 
or  unstable  terrain  because  of  the 
presence  of  underground  streams  or 
fault  lines  while  other  facilities  are 
situated  on  more  stable  terrain  where 
the  risk  of  discharge  may  be  lower. 

Some  commenters  argued  that  the  RA 
should  review  and  approve  plans 
submitted  by  "substantial  harm 
facihties."  They  indicated  that  without 
such  approval,  these  plans  are  likely  to 
vary  widely  in  their  capacity  to  assure 
adequate  response,  and  may  even 
propose  inappropriate  use  of 
dispersants  or  other  treatment 
technologies. 

EPA  agrees  that  a  review  of  plans 
fi^m  "substantial  harm  facilities"  may 
be  desirable.  The  OPA  legislative 
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history  indicates  th  at  criteria  should  be 
developed  to  select  for  review  and 
approval  plans  for  onshore  facilities  that 
could  cause  both  significant  and 
substantial  harm,  (^ee  H.R.  Rep.  No. 
101-653.  101st  Ccrig  ,  2d  Sess.  1990  at 
p.  150.)  Ck)ngress  expected  that  only- 
some  proportion  oflall  submitted 
onshore  facility  resbonse  plans  would 
be  reviewed  and  approved.  The  highest 
priority  for  EPA's  uke  of  limited 
resources  must  be  (nrected  to  those 
facilities  on  which  Congress  has 
focused.  The  Agenc  y  has  and  will 
continue  to  underta  (.e  a  Limited  review 
of  all  plans  to  ident  iy  "significant  and 
substantial  harm  fai  ilities." 

Submission  and  Rei  ubmission  Process 
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In  §§  112.20(a)(2) 
proposed  rule,  EPA 


ii)and  (iii)  of  the 
proposed  that  newly 


constructed  or  mod  Bed  facilities, 
which  become  subj(  ct  to  the  response 
plan  requirements,  must  prepare  and 
submit  a  response  p  Ian  prior  to  the  stcirt 
of  operations  of  the  new  facility  or 
modified  portions  c  "the  facility.  For 
unplanned  changes  that  result  in  a 
facility  meeting  the  substantial  harm 
screening  criteria,  E  'A  proposed  to 
allow  the  facility  ov  -ner  or  operator  si.x 
months  to  prepare  a  ad  submit  a 
response  plan.  Seve  -al  commenters 
urged  EPA  to  give  c  ivners  and  operators 
time  following  com  >letion  of 
construction  or  mo<  ification  to  prepeu-e 
and  submit  a  respor  se  plan  to  EPA 
(implying  that  open  tions  should  be 
allowed  to  proceed  )eforE  submission  of 
the  response  plan).   <1ost  commenters 
felt  that  the  six-mon  th  time  period  was 
sufficient  for  submit  ting  a  facility 
response  plan  after  i  inplanned  changes 

EPA  does  not  req(  ire  owners  or 
operators  to  prepare  and  submit  a  plan 
before  beginning  or  ;ompleting 
construction,  but  pr  or  to  the  handling, 
storing,  or  transport  ng  of  oil.  An  owner 
or  ofierator  can  prep  are  a  plan  diiring 
the  constTdction  phi  se,  and  complete 
and  submit  it  before  the  facility  is  ready 
to  come  on  line.  EP,'  i  recognizes  that 
changes  to  a  facility  s  operations  are 
common  during  the  start-up  phase  of  a 
new  facility  or  new  i  romponent  of  a 
facility.  As  stated  in  the  proposed  rule 
preamble  (58  FR  882  9).  adjustments  to 
the  response  plan  ca  n  be  made  and 
submitted  to  the  Ag<  ncy  after  an 
operational  trial  per  od  of  60  days.  In 
today's  final  rule,  th  ;  Agency  adds  this 
recommendation  as  i  requirement  at 
§112.20(a)(2)(ii)anc  (iii) 
(§  n2.20(a)(2)(i)(B)  i  nd  (C)  of  the 
proposed  rule)  and  c  larifies  that 
adjustments  to  the  p  an  to  reflect 
changes  that  occur  a ;  the  facility  during 
the  start-up  phase  m  ist  be  submitted 
after  an  operational  i  rial  period  of  60 


days.  EPA  believes  that  this  revision 
will  ensure  that  the  information 
contained  in  the  plan  is  reflective  of  the 
normal  operating  conditions  at  the 
facility. 

Section  311(j)(5)(C)  of  the  C\VA  states 
that  facility  response  plans  must  be 
updated  periodically,  and  under  section 
3n(j)(5)(D).  EPA  (as  the  President's 
delegatee)  is  required  to  review 
periodically,  and.  if  appropriate, 
approve  each  plan  for  a  "significant  and 
substantial  harm  facility."  In 
§  112.20(g),  the  proposed  rule  provided 
that  owners  or  operators  must  review 
relevant  portions  of  the  NCP  and 
applicable  ACP  annually  and  revise  the 
response  plan  to  ensure  consistency 
with  these  plans.  Section  112.20(g)  of 
the  proposed  rule  also  proposed  to 
require  owners  or  operators  to  update 
their  plans  periodically  when  changes  at 
the  facility  warrant  such  updates.  In 
§  112.20(c).  the  proposed  rule  stated  that 
the  RA  would  review  periodically 
response  plans  for  "significant  and 
substantial  harm  facilities."  No  other 
specific  time  periods  for  plan  review 
were  proposed,  but  in  the  preamble  EPA 
solicited  comments  on  how  frequently 
the  RA  should  review  approved 
response  plans. 

Several  commenters  suggested  that 
the  rule  should  provide  definite  time 
periods  for  plan  review,  and  some 
supported  annual  plan  review  by  each 
facility.  Memy  commenters  had  an 
opinion  about  the  frequency  of  review 
of  approved  plans  by  the  RA.  Some 
supported  a  three-year  time  period,  but 
the  majority  preferred  five  years.  A  few 
commenters  expressed  concern  that 
specific  reevaluation  and  reapproval 
intervals  were  not  part  of  the  proposed 
rule. 

As  described  in  the  proposed  rule,  the 
ovvTier  or  operator  of  a  "substantial  harm 
facihty"  must  review  the  NCP  and  the 
ACP  annually  and  revise  the  plan,  if 
necessary,  to  be  consistent  with  these 
documents.  (See  §  112.20(g)(2).)  To 
clarify  other  review  requirements.  EPA 
has  reorganized  §  112.20(g)  by  removing 
the  requirement  for  periodic  review  and 
update  of  the  plan  from  paragraph  (g)(1) 
and  moving  it  to  new  paragraph  (g)(3). 
In  §  112.20(c)  of  the  final  rule,  EPA 
re\ises  paragraph  (c)(4)  to  indicate  that 
approved  plans  will  be  reviewed  by  the 
RA  periodically  on  a  schedule 
established  by  the  RA  provided  that  the 
period  between  plan  reviews  does  not 
exceed  five  years.  As  discussed 
previously'.  RAs  may  choose  to  stagger 
such  reviews  to  facilitate  the  review 
process.  This  five-year  time  period  is 
consistent  with  the  USCG  interim  final 
rule  for  MTR  facilities.  (See  33  CFR  part 
154.)  Within  the  five-year  period.  EPA 


will  undertake  a  full  reevaluation  of  the 
plan  and,  if  necessary,  require 
amendments.  With  regard  to 
commenters'  concerns  that  specific 
review  intervals  were  not  identified  in 
the  proposal,  periodic  review  is 
expressly  required  by  OPA,  and  EPA 
requested  comment  on  what  review 
interval  would  be  appropriate  (See  58 
FR  8828). 

Proposed  §  112.20(d)  would  require 
owners  or  operators  of  'significant  and 
substantial  barm  facilities"  to  revise  and 
resubmit  the  plan  for  approval  within 
60  days  of  each  material  change  at  the 
facility.  EPA  revises  §  112.20(d)(1)  to 
indicate  that  owners  or  operators  of  all 
facilities  for  which  a  response  plan  is 
required  ("substantial  harm  facilities" 
and  "significant  and  substantial  harm 
facilities")  must  revise  the  plan  (and 
resubmit  relevant  portions  to  the  RA) 
when  there  are  facility  changes  that 
materially  may  affect  the  response  to  a 
worst  case  discharge.  This  change  is 
necessary  to  ensure  that  EPA  receives 
the  necessary  information  to  determine 
if  "substantial  harm  facilities"  undergo 
changes  that  could  lead  to  their  being 
designated  as  "significant  and 
substantial  harm  facilities."  The 
requirement  for  the  RA  to  review  for 
approval  changes  to  plans  for 
"significant  and  substantial  harm 
facilities"  that  was  proposed  at 
§  112.20(d)(1)  has  been  moved  to  new 
§  112.20(d)(4).  Some  commenters 
supported  the  60-day  time  period,  some 
thought  it  was  too  short,  and  others 
thought  it  was  too  long.  One  commenter 
pointed  out  that  proposed  §  112.20(d)(2) 
implied  that  material  changes  must  be 
approved  prior  to  being  made.  A  few 
commenters  requested  clarification  on 
which  material  changes  trigger 
resubmission,  and  two  commenters 
opposed  resubmitting  the  entire  plan, 
rather  than  a  plan  am.endment.  EPA 
requested  comments  on  the  proposal  in 
§  112.20(d)(2)  that  otvners  and  operators 
must  submit  changes  to  the  emergency, 
notification  list  to  the  IL\  as  these 
changes  occur,  vdthout  resubmitting  the 
plan  for  approval.  Some  commenters 
supported  the  proposal  and  others 
opposed  it  as  an  unnecessary  burden. 

As  stated  in  the  preamble  to  the 
proposed  rule,  a  material  change  is  one 
that  could  affect  the  adequacy  of  a 
facility's  response  capabihties.  The 
material  changes  listed  in  the  final  rule 
are  not  inclusive,  but  are  similar  to 
those  in  the  USCG  regulations  at  33  CFR 
154.1065  for  revisions  that  must  be 
submitted  by  a  MTR  facility  for 
inclusion  in  an  existing  plan  or  for 
approval.  Because  of  the  scope  of 
facilities  that  EPA  regulates,  it  is 
difficuh  to  provide  a  definitive  list  of  all 


material  changes  that  would  be 
appr(^riate  for  regulated  facilities  under 
all  circumstances.  EPA's  intent  in 
including  those  changes  listed  in 
§  112.20(d)(l)(i)  through  (iv)  is  to 
describe  those  types  of  changes  that  are 
so  significant  in  nature  that  3iey  should 
trigger  revision  of  the  response  plan  and 
submission  of  the  new  information  to 
EPA  for  review. 

EPA  clarifies  in  §  112.20(d)  (1)  and  (2) 
that  a  change  in  the  identity  of  an 
OSRO(s)  is  a  material  change  requiring 
approval  only  if  it  results  in  a  material 
change  in  support  capabilities. 
However,  a  copy  of  any  such  change 
must  be  provided  to  the  RA.  Paragraph 
(d)(l)(v)  specifies  that  any  other  changes 
that  materially  affect  implementation  of 
the  response  plan  would  trigger 
submission.  "This  requirement  allows 
the  RA  discretion  to  determine  on  a  site- 
specific  basis  what  changes  may  require 
submission  because  they  materially 
affect  implementation  of  the  facility's 
response  plan.  The  purpose  of  proposed 
§  112.20(d)(2)  was  to  clarify  that  certain 
changes,  such  as  revised  names  or 
telephone  numbers,  do  not  require  RA 
approval  but  must  be  included  in 
updating  the  plan.  To  avoid  confusion, 
the  word  "prior"  has  been  removed  in 
the  final  rule.  EPA  does  not  intend 
minor  changes  to  facMity  operations 
(e.g.,  small  fluctuations  in  the  nimiber  of 
product  transfers)  or  response  planning 
procedures  (e.g.,  changes  in  the  internal 
alerting  procedures)  to  trigger 
submission. 

The  60-day  time  period  for  submitting 
revised  portions  of  the  plan  as  a  result 
of  a  material  change  is  retained  in  the 
final  rule.  EPA  believes  the  60-day  time 
period  is  reasonable  and  is  consistent 
with  the  intent  of  the  OPA,  while  giving 
facility  owners  or  operators  flexibility  to 
comply  with  the  response  plan 
requirements  in  a  timely  manner. 
Furthermore,  to  ease  the  burden  on 
facility  owners  or  operators,  EPA  revises 
§  112.20(d)(1)  in  the  final  rule  to 
indicate  that  the  owner  or  operator  must 
submit  only  relevant  portions  of  the 
plan  (i.e.,  those  portions  that  were 
revised  to  reflect  the  material  change) 
and  not  the  entire  response  plan.  This 
change  will  facilitate  the  process  to 
revise  and  submit  required  information 
within  60  daj's  of  the  change.  RAs  will 
rexdew  submitted  information  for 
approval  and  notify  ovraers  or  operators 
within  a  reasonable  time  if  the  plan 
amendments  are  unacceptable. 

Appeals  Process     • 

In  the  proposed  rule,  the  Agency 
requested  comment  on  allowing  the 
owner  or  operator  to  participate  in  and 
appeal  the  RA's  determination  of 
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material  changes  that  would  be 
appropriate  for  regulated  facilities  under 
all  circumstances.  EPA's  intent  in 
including  those  changes  listed  in 
§  112.20(d)(l)(i)  through  (iv)  is  to 
describe  those  types  of  changes  that  are 
so  significant  in  natiire  that  they  should 
trigger  revision  of  the  response  plan  and 
submission  of  the  new  information  to 
EPA  for  review. 

EPA  clarifies  in  §  112.20(d)  (1)  and  (2) 
that  a  change  in  the  identity  of  an 
OSRO(s)  is  a  material  change  requiring 
approval  only  if  it  results  in  a  material 
change  in  support  capabilities. 
However,  a  copy  of  any  such  change 
must  be  provided  to  the  RA.  Paragraph 
(d)(l)(v)  specifies  that  any  other  changes 
that  materially  affect  implementation  of 
the  response  plan  would  trigger 
submission.  This  requirement  allows 
the  RA  discretion  to  determine  on  a  site- 
specific  basis  what  changes  may  require 
submission  because  they  materially 
affect  implementation  of  the  facility's 
response  plan.  The  purpose  of  proposed 
§  112.20(d)(2)  was  to  clarify  that  certain 
changes,  such  as  revised  names  or 
telephone  numbers,  do  not  require  RA 
approval  but  must  be  included  in 
updating  the  plan.  To  avoid  confusion, 
the  word  "prior"  has  been  removed  in 
the  final  rule.  EPA  does  not  intend 
minor  changes  to  facMity  operations 
(e.g..  small  fluctuations  in  the  number  of 
product  transfers)  or  response  planning 
procedures  (e.g..  changes  in  the  internal 
alerting  procedures)  to  trigger 
submission. 

The  60-day  time  period  for  submitting 
revised  portions  of  the  plan  as  a  result 
of  a  material  change  is  retained  in  the 
final  rule.  EPA  believes  the  60-day  time 
period  is  reasonable  and  is  consistent 
with  the  intent  of  the  OPA.  while  giving 
facility  owners  or  operators  flexibility  to 
comply  with  the  response  plan 
requirements  in  a  timely  manner. 
Furthermore,  to  ease  the  burden  on 
facility  owners  or  operators,  EPA  revises 
§  112.20(d)(1)  in  the  final  rule  to 
indicate  that  the  owner  or  operator  must 
submit  only  relevant  portions  of  the 
plan  (i.e.,  those  portions  that  were 
revised  to  reflect  the  material  change) 
and  not  the  entire  response  plan.  This 
change  will  facilitate  the  process  to 
revise  and  submit  required  information 
within  60  daj's  of  the  change.  RAs  will 
review  submitted  information  for 
approval  and  notify  ovmers  or  operators 
within  a  reasonable  time  if  the  plan 
amendments  are  unacceptable. 


substantial  harm  and  significant  and 
substantial  harm,  and  the  disapproval  of 
a  facility  response  plan. 

Several  commenters  were  concerned 
that  lack  of  an  appeals  process  would 
deprive  facility  owners  or  operators  of 
their  due  process.  Many  commenters 
supported  a  formal  appeals  process, 
while  others  stated  that  an  exchange  of 
information  before  an  appeal  would 
assist  the  RA  in  making  a  final 
determination.  Others  preferred  a 
combined  appeals  process,  with  the  first 
stage  of  an  appeal  involving  an  informal 
exchange  of  information  followed,  if 
necessary,  by  a  formal  appeals  process 
(such  as  described  in  §  112.4(f))  to 
ensure  due  process.  Several  commenters 
requested  a  process  by  which  a  facility 
could  be  removed  from  the  category  of 
substantial  harm  or  significant  and 
substantial  harm  because  of 
improvements  at  the  facility  that  lead  to 
reduced  risk  to  the  environment. 

EPA  recognizes  the  importance  of 
allowing  facility  owner  or  operators  to 
present  relevant  information,  and 
therefore  includes  in  §  112.20(i)  of 
today's  final  rule  a  two-part  appeals 
process.  The  first  stage  allows  a  facility 
ovimer  or  operator  to  submit  to  the  R.^ 
a  request  for  reconsideration  that 
includes  information  and  data  to 
support  the  request.  The  RA  would 
evaluate  the  submitted  information  and 
reach  a  decision  on  the  facility's  risk 
classification  or  the  status  of  plan 
approval  (including  whether  changes  to 
a  facility's  worst  case  discharge 
planning  volume  are  necessary  for 
approval)  as  rapidly  as  possible.  EPA 
expects  that  the  request  for 
reconsideration  process  vsill  be  the 
primary  mechanism  to  address  disputes 
over  EPA  decisions.  However,  a  follow- 
up  process  will  also  be  available  for 
appeal  of  the  RA's  determination  to  the 
Administrator  of  EPA  using  procedures 
similar  to  those  in  §  112.4(0. 

The  appeals  processes  described  in 
the  preceding  paragraph  are  also 
available  to  owners  or  operators  of 
facilities  that  have  been  classified  as 
substantial  harm  or  significant  and 
substantial  harm  for  some  time  and  who 
beheve  that,  because  of  an  unplanned 
event  (e.g.,  a  significant  change  to  the 
ACP's  list  of  protection  priorities)  or 
improvements  at  the  facifity  (e.g., 
construction  of  adequate  secondary 
containment  or  an  improved  spill 
history),  the  facility  now  poses  a  lower 
risk  of  harm  to  the  environment. 


Appeals  Process 

In  the  proposed  rule,  the  Agency 
requested  comment  on  allowing  the 
owner  or  operator  to  participate  in  and 
appeal  the  RA's  determination  of 


Certification  of  Non-Substantial  Harm 

EPA  proposed  in  §  112.20(e)  to 
require  that  ovvmers  or  operators  of  those 
regulated  facilities  not  submitting 
response  plans  complete  and  maintain 


at  the  facility,  with  the  SPCC  Plan,  a 
certification  form  that  indicates  that  the 
facility  was  determined  by  the  owner  or 
operator  not  to  be  a  "substantial  harm 
facility"  as  indicated  by  the  flowchart 
contained  in  Appendix  C. 

Several  commenters  supported  EPAs 
proposal  to  allow  facilities  to  self- 
certify  when  they  do  not  meet  the 
criteria  for  substantial  harm  and  agreed 
that  submission  of  the  form  to  EPA  was 
unnecessarj'.  However,  other 
commenters  were  concerned  that  there 
is  no  outside  review  or  verification  of  a 
facility  owner's  or  operator's  evaluation 
of  the  substantial  harm  criteria.  Those 
commenters  suggested  that  the  rule  be 
amended  to  require  officials  from  EPA 
or  some  other  agency  (e.g.,  the  State 
water  pollution  control  agency,  the 
SERC.  the  LEPCs.  or  the  natural 
resource  management  agencies)  review 
determinations  and  calculations  made 
by  facility  owners  or  operators  who 
have  not  submitted  facility  response 
plans.  Others  requested  that  EPA 
provide  more  assistance  to  ensure  that 
certification  is  done  properly  (e.g.,  a 
hotline  or  guidance  manual).  Several 
commenters  indicated  that  completing 
the  form  was  burdensome,  especially  to 
small  facilities,  and  questioned  the 
benefits  of  completing  and  maintaining 
the  form. 

Today,  EPA  finalizes  at  §  112.20(e)  the 
requirement  to  complete  and  maintain  a 
certification  form  as  it  was  proposed  in 
the  proposed  rule.  EPA  maintains  that  it 
is  not  necessary  to  submit  the  form  to 
the  RA  or  other  government  officials. 
EPA  believes  that  the  certification  form 
does  not  involve  a  major  effort  to 
complete  and  has  value  as  an 
enforcement  tool  and  as  a  record  of 
awareness  of  response  plaiming 
requirements.  Facihty  owners  or 
operators  can,  if  necessary,  consult  with 
appropriate  Regional  personnel  or  the 
SPCC  Information  Line  (202-260-2342) 
for  additional  information  on  evaluating 
the  criteria  in  §  112.20(f)(1)  and 
completing  accompanying  certification 
form. 

Agency  agrees  that  verification  of  a 
facility's  determination  may  sometimes 
be  appropriate.  EPA  anticipates  that 
during  facility  inspections.  Regional 
persomnel  will  review  the  certification 
form  and  other  information  for  facilities 
without  a  response  plan. 

Model  Response  Plan 

Today.  EPA  finalizes  the  model 
response  plan  in  Appendix  F  (which 
has  been  relabeled  from  the  proposed 
rule  where  it  was  called  Appendix  G) 
with  a  series  of  minor  changes.  These 
changes  are  to  clarify  certain  provisions, 
improve  the  organization  of  the  model 
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plan,  and  ensure  gn  )ater  consistency 
with  the  response  pBan  rules  of  other 
Federal  agencies.     | 

In  the  proposed  rule,  EPA  proposed 
that  owners  or  operators  identify  and 
describe  the  duties  >f  the  facility's 
"emergency  responie  coordinator"  in 
the  facility  respons0  plan.  This  person 
was  to  be  the  "qualified  individual" 
required  by  section  Bll(j)  of  the  CVVA. 
and  would  have  full  authority, 
including  contracting  authority,  to 
implement  removaljactions.  Proposed 
§  112.20(h){3)(ix)  set  out  the  duUes  of 
the  emergency  response  coordinator. 
The  USCG's  interimj  final  rule  (58  FR 
7330.  February  5.  1^93)  requires  the 
owner  or  operator  t 
individual"  who  hai 


name  a  "qualified 
the  duties  of  EPA 's 
coordinator." 
suggested  EPA  and 


emergency  respon: 
Several  commente: 

the  USCG  adopt  uni  form  terms  in  their 
final  rules  for  identi  ying  this 
individual.  One  commenter  specifically 
suggested  that  EPA  i  eplace  "emergency 
response  coordinate  r"  with  the  USCG's 
term,  "qualified  ind  vidual." 

EPA  agrees,  and  h  is  changed  the  term 
"emergency  response  coordinator" 
wherever  it  appears  in  today's  rule  to 
"qualified  individui  1."  Although  EPA  is 
not  amending  the  necessary 
qualifications  or  de*ription  of  duties 
for  the  qualified  ind  vidual,  the  Agency 
stresses  that  the  qua  ified  individual 
should  be  able  to  res  pond  immediately 
(i.e..  within  2  hours  to  a  spill  at  the 
facility. 

In  section  1.1  of  A  apendix  G  of  the 
proposed  rule  (Appe  ndix  F  in  the  final 
rule),  the  Agency  in(  icated  the 
Emergency  Respons( '  Action  Plan 
(ERAP)  shall  includ*  a  description  of 
immediate  actions,  a  nd  referenced 
section  1.7  of  the  mc  del  plan.  Several 
commenters  requesti  id  clarification  on 
what  should  be  desc  'ibed  in  this 
section.  To  clarify  w  lat  constitutes  a 
description  of  Lmme  liate  actions.  EPA 
has  changed  the  refe  -ence  for  immediate 
actions  to  section  1./  1 .  which  focuses 
on  the  implementatii  m  of  response 
actions.  For  the  purp  ose  of  the  ER,\P, 
immediate  actions  ir  elude,  at  a 
minimum:  (1)  Stopp  ng  the  flow  of 
spilled  material  (e.g.  securing  pumps, 
closing  valves);  (2)  m  aming  personnel; 

(3)  shutting  off  igniti  an  soiut;es  (e.g., 
motors,  electrical  cir  ;uits,  open  fiames); 

(4)  initiating  contain  nent;  (5)  notifying 
the  National  Responi  e  Center;  and  (6) 
notifying  appropriati  t  State  and  local 
officials.  A  sample  fc  rm  for  describing 
immediate  actions  in  the  plan  is  also 
included  in  Appendix  F. 

In  §  112.20(h)(3j(vii)  of  the  proposed 
rule,  EPA  proposed  ta  require  facility 
owners  or  operators  I  o  include  plans  for 
evacuation  of  faciliti  «  and  surrounding 


communities  to  ensure  the  safety  of 
individuals  that  are  at  high  risk  in  the 
event  of  a  spill  or  other  release  (this 
information  was  also  to  be  included  in 
the  emergency  response  action  plan). 
Several  commenters  stated  that 
requiring  facilities  to  assume  primary 
responsibility  for  the  development  of 
evacuation  plans  for  the  surrounding 
community  is  unreasonable.  These 
commenters  stated  that  Federal.  State, 
and  local  agencies,  which  have 
expertise  in  emergency  evacuation,  are 
responsible  for  the  preparation  and 
implementation  of  community 
evacuation  plans. 

EPA  does  not  intend  for  facilities  to 
develop  community  evacuation  plans, 
but  any  plans  affecting  the  area 
surrounding  the  faciUty  must  be 
referenced  in  the  response  plan. 
SecUons  112.20  (h)(l)(vi)  and  (h)(3)(vii) 
are  revised  to  clarify  the  requirement  to 
reference  community  evacuation  plans. 
Facility  owners  or  operators  should 
contact  the  Fire  Department  and  LEPC 
to  assure  coordination  with  existing 
conuniuiity  evacuation  plans. 

In  section  1.4.3  of  proposed  Appendix 
G  (Appendix  F  in  this  final  rule).  EPA 
recommended  that  facility  owners  or 
operators  complete  a  quantitative 
analysis  of  spill  potential  to  aid  in 
developing  discharge  scenarios  and 
response  techniques,  and  consider 
factors  such  as  tank  age.  spill  history, 
horizontal  range  of  a  potential  spill,  and 
vulnerability  to  natural  disasters. 
Several  commenters  stated  that  the 
analysis  was  unnecessary  and 
burdensome,  and  requested  guidance 
about  the  level  of  effort  the  Agency 
expects  to  be  expended  to  analyze  a 
facility's  spill  potential  (e.g.,  tank  by 
tank  evaluation,  general  site  study). 

In  response  to  commenters'  concerns, 
EPA  has  reworded  section  1.4.3  of  the 
appendix  by  deleting  the  word 
"quantitative"  fi^m  the  description  of 
the  spill  probability  analysis.  This 
should  decrease  the  burden  on  the 
regulated  community  by  giving  facility 
owners  and  operators  the  flexibility  to 
determine  what  factors  to  consider  and 
allowing  them  to  perform  a  more 
general  analysis,  including  quantitative 
and/or  qualitative  factors,  using  the 
information  in  section  1.4.3  of  the 
model  plan  as  a  guide. 

In  section  1.8  of  Apf)endix  G  of  the 
proposed  rule.  EPA  proposed  to  require 
faciUties  to  maintain  training  and 
meeting  logs  in  the  response  plan  to  aid 
facility  owners,  operators,  and 
employees  in  spill  prevention 
awareness  and  response  requirements. 
Several  commenters  stated  that 
including  logs  within  the  response  plan 
would  detract  from  their  effectiveness. 


In  response  to  these  commenters' 
concerns,  the  Agency  indicates  in 
§  112.20(h)(8)(iv)  and  in  Appendix  F  of 
the  final  rule  that  logs  may  be  included 
in  the  facility  response  plan  or  kept  as 
ah  aimex  to  the  plan. 

To  facilitate  the  review  of  response 
plans  for  complexes.  EPA  requires  in 
today's  final  rule  that  the  owner  or 
operator  of  a  complex  identify,  on  the 
facility  diagram  submitted  with  the 
response  plan,  the  interface  between 
portions  of  the  complex  that  are 
regulated  by  different  agencies.  (See 
section  1.9  of  Appendix  F.)  EPA 
requires  this  interface  to  be  consistent 
with  the  USCG's  interim  final  rule  for 
MTR  facilities. 

Facility  Response  Plan  Certification 

In  Section  III.G  of  the  preamble  to  the 
proposed  rule,  EPA  requested  comment 
on  a  requirement  for  certification  by  a 
Registered  Professional  Engineer  (PE) 
for  certain  portions  of  the  response  plan, 
such  as  determination  of  worst  case 
discharge.  EPA  also  solicited  comment 
on  which  professions  may  be  suitable  to 
evaluate  and  certify  the  contents  of  the 
response  plan  if  EPA  determines  a 
certification  requirement  is  appropriate. 
In  particular,  the  Agency  requested 
comment  on  the  suitability  of  Certified 
Hazardous  Materials  Managers  to 
perform  the  plan  certification  function. 

The  Agency  received  many  comments 
on  the  issue  of  certification  of  response 
plans.  In  general,  commenters  expressed 
support  for  the  rulemaking  effort  and 
the  certification  provision,  and  sought 
EPA's  consideration  on  the  suitability  of 
different  professions  to  review  and 
approve  response  plans.  Among  the 
remaining  commenters  (those  not 
affiliated  with  an  environmental 
professional  organization),  almost  two- 
thirds  felt  that  certification  was 
unnecessary  and  cited  cost,  PE's 
unfamiliarity  writh  the  facility,  and  EPA 
review  as  the  major  reasons  for  their 
opposition.  Some  commenters  indicated 
that,  at  most,  certification  should  be 
limited  to  construction  or  structural 
aspects  of  the  facility  described  in  the 
response  plan,  because  oil  spill 
response  training  and  knowledge  is  not 
widespread  among  many  environmental 
professionals.  Others  said  they  would 
favor  certification  only  if  an  in-house 
employee  could  perform  the  function.  In 
addition,  many  commenters  who 
supported  the  certification  provision 
requested  that  EPA.develop  uniform 
standards  for  certifying,  ranking,  and 
approving  the  use  of  different  types  of 
environmental  professionals. 

The  Agency  considered  these 
comments  and  has  decided  not  to 
require  plan  certification  by  an  outside 


professional  in  the  final  rule.  Facility 
response  plans  from  "significant  and 
substantial  harm  facifities"  are  already 
subject  to  review  and  approval  by  EPA. 
In  addition,  facility  owners  and 
operators  are  required  to  certify  (on  the 
cover  sheet  in  Appendix  F)  that  the 
information  contained  in  the  plan  is 
accurate.  EPA  believes  that  this 
certification  will  be  sufficient  to  ensure 
accurate  and  comprehensive 
implementation  of  the  response  plan 
requirements  and  that  additional 
certification  would  be  unnecessary  and 
burdensome  to  the  regulated 
community.  This  approach  is  consistent 
with  the  approaches  taken  by  RSPA  and 
the  USCG  in  implementing  facility, 
response  plan  requirements. 

Contract  or  Other  Approved  Means 

In  §  112.2  of  the  proposed  rule.  EPA 
defined  "contracts  or  other  approved 
means'  to  include  written  contractual 
agreements  with  an  OSRO(s),  written 
certifications,  active  membership  in  an 
OSRO.  and  other  specific  arrangements 
approved  by  the  RA.  EPA's  intent  in 
including  the  fourth  option  was  to  allow 
the  RA  discretion  to  accept  alternate 
arrangements  not  covered  by  the  first 
three  mechanisms  that  would  also 
satisfy  the  OPA  requirement  to  ensure 
the  availabihty  of  private  personnel  and 
equipment  necessary  to  respond,  to  the 
maximum  extent  practicable,  to  a  worst 
case  discharge. 

The  comments  addressing  this  issue 
were  mixed.  Commenters.  in  general, 
requested  that  EPA's  definition  more 
closely  mirror  the  definition  used  in  the 
USCG's  interim  final  rule  for  MTR 
facilities.  (See  33  CFR  154.1028.)  Some 
commenters  requested  that  EPA  adopt, 
in  addition  to  the  proposed  language, 
several  additional  methods  that  the 
USCG  included  in  its  definition.  One 
method  provides  an  alternative  for  use 
by  all  MTR  facilities  to  ensure  the 
availability  of  response  resources.  The 
method  requires  a  document  that 
identifies  the  resources  of  the  OSRO(s) 
capable  of  being  provided  within 
stipulated  response  times  in  the  specific 
geographic  area;  includes  the  parties' 
acknowledgement  that  the  OSRO(s)  will 
commit  the  resources  in  the  event  of  a 
required  response;  allows  the  USCG  to 
verify  the  availabihty  of  documented 
resources;  and  is  referenced  in  the 
response  plan.  Another  USCG  method, 
acceptable  for  "substantial  harm 
facilities"  and  MTR  facilities  that 
handle,  store,  or  transport  Group  5 
persistent  oils  and  non-petroleum  oils, 
permits  the  identification  of  an  OSRO(s) 
and  resoim;es  willing  to  respond  within 
stipulated  response  times  in  the 
specified  geographic  area.  This  method 


Federal  Register  /  Vol.  59.  No.  126  /  Friday.  July  1.  1994  /Rules  and  Regulations  34085 


professional  in  the  final  rule.  Facility 
response  plans  from  "significant  and 
substantial  harm  facihties"  are  already 
subject  to  review  and  approval  by  EPA. 
In  addition,  facility  owners  and 
operators  are  required  to  certify  (on  the 
cover  sheet  in  Appendix  F)  that  the 
information  contained  in  the  plan  is 
accurate.  EPA  believes  that  this 
certification  will  be  sufficient  to  ensure 
accurate  and  comprehensive 
implementation  of  the  response  plan 
requirements  and  that  additional 
certification  would  be  unnecessary  and 
burdensome  to  the  regulated 
community.  This  approach  is  consistent 
with  the  approaches  taken  by  RSPA  and 
the  USCG  in  implementing  facility, 
response  plan  requirements. 

Contract  or  Other  Approved  Means 

In  §  112.2  of  the  proposed  rule.  EPA 
defined  "contracts  or  other  approved 
means'  to  include  written  contractual 
agreements  with  an  OSRO(s),  written 
certifications,  active  membership  in  an 
OSRO,  and  other  specific  arrangements 
approved  by  the  RA.  EPA's  intent  in 
including  the  fourth  option  was  to  allow 
the  RA  discretion  to  accept  alternate 
arrangements  not  covered  by  the  first 
three  mechanisms  that  would  also 
satisfy  the  OPA  requirement  to  ensure 
the  availability  of  private  personnel  and 
equipment  necessary  to  respond,  to  the 
maximum  extent  practicable,  to  a  worst 
case  discharge. 

The  comments  addressing  this  issue 
were  mixed.  Commenters,  in  general, 
requested  that  EPA's  definition  more 
closely  mirror  the  definition  used  in  the 
USCG's  interim  final  rule  for  MTR 
facilities.  (See  33  CFR  154.1028.)  Some 
commenters  requested  that  EPA  adopt, 
in  addition  to  the  proposed  language, 
several  additional  methods  that  the 
USCG  included  in  its  definition.  One 
method  provides  an  alternative  for  use 
by  all  MTR  facilities  to  ensure  the 
availability  of  response  resources.  The 
method  requires  a  document  that 
identifies  the  resources  of  the  OSRO(s) 
capable  of  being  provided  within 
stipulated  response  times  in  the  specific 
geographic  area;  includes  the  parties' 
acknowledgement  that  the  OSRO(s)  will 
commit  the  resources  in  the  event  of  a 
required  response;  allows  the  USCG  to 
verify  the  availability  of  documented 
resources;  and  is  referenced  in  the 
response  plan.  Another  USCG  method, 
acceptable  for  "substantial  harm 
facilities"  and  MTR  facilities  that 
handle,  store,  or  transport  Group  5 
persistent  oils  and  non-petroleum  oils, 
permits  the  identification  of  an  OSRO(s) 
and  resources  willing  to  respond  within 
stipulated  response  times  in  the 
specified  geographic  area.  This  method 


does  not  require  a  contract  between  the 
facility  and  OSRO(s).  but  requires  the 
OSRO(s)  to  supply  a  letter  to  the  facility 
stating  its  willingness  to  respond  to  a 
discharge  at  the  facility  and  that  it  has 
the  specified  resources.  Commenters 
explained  their  preference  for  these  two 
methods  to  ensure  consistency  with  the 
USCG's  interim  final  rule  for  MTR 
facilities,  avoid  different  procedures  for 
complexes,  address  small  contractor 
financial  concerns,  and  reduce 
confusion  among  the  regulatory 
agencies  reviewring  plans  to  ensure 
response  contractor  capabilities. 

Several  commenters  supported  EPA's 
proposed  definition  citing  its  greater 
simplicity  and  flexibifity;  however, 
these  commenters  stressed  that  the  RA 
be  granted  broad  flexibility  in  exercising 
his  or  her  authority  to  determine 
appropriate  "other  approved  means." 

In  today's  final  rule,  the  definition  of 
"contract  or  other  approved  means' '  has 
been  revised  to  replace  the  term 
"response  contractor"  vdth  the  term  "oil 
spill  removal  organization(s)"  to  match 
the  USCG's  language.  For  clarification, 
EPA  also  adds  a  definition  for  "oil  spill 
removal  organization"  in  §  112.2  of 
today's  rule.  The  definition  is  similar  to 
that  used  in  the  USCG's  interim  final 
rule  for  MTR  faciliUes.  An  OSRO  is 
defined  as  an  entity  that  provides 
response  resources,  and  includes  any 
for-profit  or  not-for-profit  contractor, 
cooperative,  or  in-bouse  response 
resources  that  have  been  established  in 
a  geographic  area  to  provide  required 
response  resources.  These  riianges  do 
not  alter  the  meaning  of  the  term 
"contract  or  other  approved  means"  as 
originally  proposed.  The  EPA  definition 
i.ncludes  four  means  that  owners  or 
operators  can  use  to  ensure  the 
availability  of  required  response 
resources.  The  first  is  a  written  contract 
with  an  OSRO(s)  (i.e.,  a  response 
contractor).  The  second  is  for  the  facihty 
crwner  or  operator  to  provide  and 
operate  facility-owned  equipment.  The 
third  is  active  membership  in  an 
OSRO(s)  (i.e.,  a  local  or  Regional  oil 
spill  response  cooperative). 

Finally,  EPA's  fourth  means  has  the 
flexibihty  inherent  in  the  USCG's 
previously  referenced  methods  in  that  it 
allows  all  regulated  facilities  to  propoje 
other  means  of  demonstrating  adequate  - 
response  capability,  subject  to  approval 
by  the  appropriate  RA.  Among  the  kinds 
of  instruments  which  an  RA  might  find 
a  sufficient  means  of  ensuring 
availability  of  required  resources  is  a 
docimient  that  incorporates  the 
elements  set  out  in  the  USCG's  interim 
final  rule  for  MTR  facilities  at  33  CFR 
154.1028(a)(4)  (i)  through  (iii).  For 
example,  an  RA  might  find  a  document 


sufficient  to  ensure  availabifity  if  it 
identified  the  response  resources  being 
provided  by  the  OSRO(s);  set  out  the 
parties'  acknowledgement  that  the 
OSRO(s)  intends  to^ommit  the 
resources  in  the  event  of  a  response; 
p)ermitted  EPA  to  verify  the  availability 
of  resources  through  tests,  inspection, 
and  drills/exercises;  and  is  referenced  in 
the  response  plan. 

Maximum  Extent  Practicable 

The  OPA  requires  that  a  facility 
response  plan  be  developed  to  respond 
to  the  maximum  extent  practicable,  to  a 
worst  case  discharge  of  oil.  The 
Conference  Report  states  that  to 
determine  maximum  extent  practicable, 
the  President  should  "consider  the 
technological  limitations  associated 
with  oil  spill  removal,  and  the  practical 
and  technical  fimits  of  the  spill 
response  capabilities  of  individual 
owmers  and  operators.  "  (H.R.  Rep.  No. 
101-653, 101st  Cong.,  2d  Sess.  1991  at 
p.  150.) 

In  §  112.2  of  the  proposed  rule,  EPA 
pi-oposed  to  define  "maximum  extent 
practicable"  as  "the  limitations  used  to 
determine  oil  spill  plaiming  resources 
and  response  times  for  on-water 
recovery,  shoreline  protection,  and 
cleanup  for  worst  case  discharges  fi-om 
onshore  non-transportation-related 
facihties  in  adverse  weather.  The 
appropriate  limitations  for  such 
plaiming  are  available  technology  and 
the  practical  and  technical  limits  on  an 
individual  facifity  owner  or  operator." 

Numerous  commenters  objected  to 
EPA's  definition.  Many  of  the 
commenters  argued  that  EPA  ^id  not 
consider  economic  limits  in  defining 
maximum  extent  practicable,  and  that 
Congress  intended  for  EPA  to  evaluate 
costs  and  other  economic  considerations 
in  defining  the  term.  Two  commenters 
suggested  that  EPA  amend  the  term  to 
include  the  word  "economic."  Another 
commenter  stated  that  Congress 
intended  for  the  Agency  to  apply  the 
concept  based  on  what  is 
technologically  and  economicallv 
feasible  for  an  individual  owiier  or 
operator,  and  EPA  was  remiss  in  failing 
to  engage  the  industry  in  a  discussion  of 
costs  from  the  industry's  perspective. 
This  last  point,  they  argued,  was 
compounding  the  USCG's  failure  to 
engage  the  industry  in  a  "full-blown 
discussion  of  costs"  during  its 
Negotiated  Rulemaking  on  the  vessel  oil 
response  plan  rule.  The  commenter 
argued  further  that  in  determining 
"maximum  extent  practicable"  for 
owners  and  operators,  EPA  was  required 
to  factor  in  public  response  resources. 

One  commenter  said  that  there  are  so 
few  oil  spill  response  organizations 
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available  that  the  demand  for  their 
services  to  meet  worst  case  discharge 
planning  volumes  would  place  an 
undue  financial  burden  on  facility 
owners  and  operators  who  must  procure 
those  services.  Another  commenter 
suggested  a  revision  to  the  definition  to 
delegate  authority  to  l|be  RA  to  decide 
what  "maximum  extent  practicable" 
means.  Some  said  that  EPA  should 
revise  the  definition  to  make  it  more 
consistent  with  the  UfeCG's. 

EPA  has  factored  cqsAs  into  the 
definition  of  maximuai  extent 
practicable  through  procedures 
contained  in  Appendix  E  to  today's  rule 
to  be  used  by  owners  ^r  operators  to 
determine  appropriate  levels  of 
response  resources.  (As  discussed  later 
in  this  preamble,  the  nequirements  in 
Appendix  E  were  prepaied  from  a 
similar  set  of  instructibns  developed  by 
the  usee.)  For  example,  in  determining 
what  is  "practicable,"!  Appendix  E  sets 
caps  for  the  faciUty  on  the  amount  of 
response  resources  fo^  which  a  facility 
owner  or  operator  mukt  contract  or 
ensure  bj'  other  approved  means.  These 
caps  reflect  the  Umits  of  currently 
available  technology  acad  private 
removal  capabihties,  and  will  be 
adjusted  upward  to  reflect  anticipated 
increases  in  private  removal  capabilities 
through  the  year  2003.  Appendix  E  also 
includes  tiered  arrivalj  tiroes  for 
response  resources  so  jthat  a  facility 
owner  or  operator  doea  not  have  to  plan 
for  all  required  resources  to  be  located 
at  the  facility  or  in  its  immediate  area. 

With  regard  to  the  iavolvement  of 
Federal  response  resources  in 
determining  maximura  extent 
practicable,  EPA  notes  that  a  major 
objective  of  the  OPA  amendments  to 
section311(j)(5)ofthe(CWA  is  to  create 
a  system  in  which  private  f>arties  supply 
the  bulk  of  response  re  sources  needed 
for  an  oil  spill  respond  in  a  given  area. 
A  worst  case  discharge  will  likely 
require  the  use  of  both  public  and 
private  resources.  Hov  'ever,  section 
311(j)(5)(C)(iii)  states  specifically  that  a 
facility  owner  or  operator  must  identify 
and  ensiire  by  conLrad  or  other 
approved  means  the  availabihty  of 
private  personnel  and  equipment 
necessary  to  remove  tc  the  maximum 
extent  practicable  a  wirst  case 
discharge.  EPA  cannoti  in  defining 
"maximum  extent  practicable,"  abrogate 
this  statutory  requirement. 

In  response  to  the  comment  that  the 
rule  will  benefit  response  contractors  at 
great  cost  to  owners  ai^d  operators.  EPA 
notes  that  the  statute  r^uires  owners 
and  curators  to  ensurt  the  availabihty 
of  private  resources.  In  setting  out  four 
ways  to  ensxire  availab^ity  (only  one  of 
which  is  a  written  contractual 


agreement).  EPA  has  attempted  to  give 
private  parties  the  maximimi  possible 
flexibility  to  construct  arrangements  to 
meet  this  statutory  objective. 

EPA  agrees  with  the  commenters  who 
suggested  that  the  definition  of 
maximuim  extent  practicable  be  made 
more  consistent  with  the  USCG's  and 
that  the  RA  have  the  ability  to  evaluate 
"maximum  extent  practicable"  in  a 
given  Region.  Therefore,  in  §  112.2  of 
the  final  rule,  the  definition  of 
"maximum  extent  practicable"  is 
revised  to  be  more  consistent  with  the 
USCG's  and  to  include  a  provision  on 
RA  authority. 

Other  Definitional  Changes 

Commenters  suggested  thai  EPA  and 
the  USCG  should  better  coordinate 
certain  parts  of  their  respective 
regulations  to  allow  complexes  to  follow 
a  single  set  of  requirements.  As 
discussed  in  Section  I.C  of  this 
preamble.  EPA  and  the  USCG 
participated  in  a  series  of  cross-agency 
meetings  to  facilitate  consistency  in 
response  plan  requirements.  In  today's 
final  rule.  EPA  has  revised  the 
definitions  of  "adverse  weather"  and 
"contracts  or  other  approved  means"  in 
§  112.2  of  the  rule;  added  a  definition  of 
"oil  spill  removal  organization"  in 
§  112.2  of  the  rule;  and  revised  "Great 
Lakes,"  "higher  volume  port  area,"  and 
"inland  area"  in  Appendix  C  of  the  rule 
to  more  closely  follow  the  USCG's 
definitions  in  its  interim  final  rule  for 
MTR  facihties.  In  addition,  EPA  adds  to 
Appendix  E  definitions  for  the  terms 
"nearshore,"  "ocean,"  "operating  area," 
and  "operating  environment,"  also 
adopted  &t>m  the  USCG's  interim  final 
rule  for  MTR  facilities.  These  revisions 
are  conforming  changes  and  are  for  the 
most  part  non-substantive.  A  simmiary 
of  the  changes  follows.  (The  definitions 
of  "contracts  or  other  approved  means" 
and  "oil  spill  removal  organization"  are 
discussed  elsewhere  in  this  preamble.) 

•  The  definition  of  "adverse  weather" 
is  revised  to  include  references  to 
weather  conditions  such  as  wave  height, 
ice  conditions,  temperatures,  weather- 
related  visibility,  and  currents  within 
the  area  in  which  the  equipment  is  to 
function.  These  changes  result  in  an 
expanded  definition  of  "adverse 
weather"  that  is  as  consistent  as 
possible  with  the  USCG  definition  of  the 
same  term,  that  incorporates  relevant 
weather  conditions  which  contribute  to 
adverse  weather,  and  that  maintains  a 
standard  against  which  to  evaluate 
weather  conditions. 

•  A  definition  of  "oil  spill  removal 
organization"  (OSRO)  has  been  added, 
because  this  term  is  Included  in  the 


definition  of  "contract  or  other 
approved  means," 

•  The  definition  of  "Great  Lakes"  is 
revised  to  match  the  USCG's  definition. 

•  The  definition  of  "higher  volume 
port  area"  was  revised  to  add  several 
port  areas  contained  in  the  USCG's 
definition. 

•  The  definition  of  "inland  area"  was 
changed  to  remove  rivers  and  canals 
from  the  water  bodies  that  are  excluded 
in  the  USCG's  definition. 

•  The  definition  of  "nearshore"  was 
added  to  ensure  greater  consistency 
with  the  USCG's  interim  final  rule  for 
MTR  facihties  and  facilitate  the  use  of 
Appendix  E. 

•  The  definition  of  "ocean"  as  it 
appUes  to  facihties  in  EPA's  jurisdiction 
was  added  to  be  consistent  with  the 
USCG's  interim  final  rule  for  MTR 
facihties  and  facihtate  the  use  of 
Appendix  E.  "Ocean"  describes  the 
operating  environment  normally  found 
in  nearshore  areas. 

•  The  definition  of  "operating  area" 
was  added  to  be  consistent  with  the 
USCG's  interim  final  rule  for  MTR 
facilities  and  facihtate  the  use  of 
Appendix  E.  "Operating  area"  means 
the  geographic  location  in  which  a 
facility  is  handling,  storing,  or 
transporting  oil  The  four  operating 
areas  apphcable  to  EPA's  jurisdiction 
are  Rivers  and  Canals.  Inland  Areas. 
Nearshore,  and  Great  Lakes.  The 
operating  area  classification  may  not  be 
changed  by  the  OSC  and  the  boundaries 
of  each  area  are  specified  in  their 
definition. 

•  The  definition  of  "operating 
environi&ent"  was  added  to  be 
consistent  with  the  USCG's  interim  final 
rule  for  MTR  facilities  and  facihtate  the 
use  of  Appendix  E.  "Operating 
environment"  means  the  conditions  in 
which  the  response  equipment  is 
designed  to  function.  The  four  operating 
environments  are  Rivers  and  Canals, 
Inland  Areas.  Great  Lakes,  and  Oceans. 
The  OSC  may  reclassify  a  specific  body 
of  water  in  the  ACP  to  better  reflect 
conditions  expected  to  be  encountered 
in  an  operating  area  during  response 
activities.* 


•The  conditions  prsMnt  in  each  operating 
enviroiunent  (i.e.;  significant  wave  height  and  sea 
stete)  are  listed  in  Table  1  of  Appendix  E  and  wili 
normally  be  conditions  present  in  each 
corresponding  operating  area.  For  example,  an 
owner  or  operator  whose  facility  is  located  on  a 
river  [i.e.,  the  Rivers  and  Caiuls  operating  area)  will 
normally  have  to  plan  to  respond  to  a  spill  using 
equipment  capable  of  functioning  in  the  Rivers  and 
Canals  operating  environment,  (i.e..  the  conditions 
described  by  a  significant  tvave  height  of  less  than 
or  equal  to  1  foot  or  a  sea  stats  of  1).  The  Ocean 
operating  environment  nomudly  describes  the 
conditions  present  in  the  Nearshore  operating  area 
(i.e..  significant  wave  height  of  less  than  or^ual 
to  6  feet  and  a  sea  state  between  3  and  4).  While 


These  changes  should  eliminate 
confusion  on  the  part  of  owners  or 
operators  of  complexes  in  complying 
with  the  response  plan  requirements 
contained  in  today's  rule,  and  facilitate   . 
the  development  of  a  single  plan  with 
separate  sections  addressing  each 
component  of  a  complex  regulated  by 
more  than  one  agency. 

Equipment  Requirements 

In  Appendix  F  to  the  proposed  rule 
(Appendix  E  in  this  final  rule),  EPA 
provided  methodologies  to  assist  facility 
owners  and  operators  in  determining 
the  types  and  amounts  of  equipment 
and  response  times  that  are  needed  to 
respond  to  spills  of  a  given  size.  As 
discussed  previously,  the  methodologies 
were  prepared  from  similar  instructions 
developed  by  the  USCG  and  adapted  to 
reflect  the  type  and  location  of  facihties 
that  EPA  regulates.  The  Agency 
requested  comment  on  the  procediues 
contained  in  Appendix  F  of  the 
proposed  rule  for  the  determination  and 
evaluation  of  required  response 
resources.  In  addition,  EPA  sohcited 
comment  on  whether  the  methodologies 
are  appropriate  for  planning  for  inland 
spills  by  owners  or  operators  of  non- 
transportation-related  onshore  facilities. 

Numerous  comments  were  received 
on  proposed  Appendix  F  (Appendix  E 
in  this  final  rule).  In  general, 
commenters  requested  that  EPA  and  the 
USCG  work  toward  facihtating  a  greater 
degree  of  consistency  in  their  respective 
sets  of  equipment  requirements.  As 
discussed  previously,  a  series  of  cross- 
agency  meetings  were  conducted  to 
resolve  differences  between  the 
approaches  taken  by  the  various  Federal 
agencies  implementing  OPA 
requirements. 

For  reasons  discussed  earlier  in  this 
preamble,  proposed  Appendix  F  has 
been  renamed  and  relettered  as 
Appendix  E  of  today's  final  rule  and  the 
mandatory  nature  of  certain 
requirements  has  been  clarified  while 
preserving  flexibility  for  facilities  with 
unique  circumstances.  Other  changes 
(including  the  definitional  changes 
aheady  discussed)  have  been  made  to 
ensure  consistency  with  Appendix  C  of 
the  USCG's  interim  final  rule  for  MTR 
facilities.  Consistency  between  the 
rulemakings  will  help  the  regulated 
community  to  develop  and  implement 
response  plans  efficiently.  A  discussion 
of  tire  major  issues  raised  by 


the  OSC  can  not  change  the  operating  area,  he  or 
she  nrwy  change  the  operating  environment  for  a 
given  location  if  it  is  determined  that  the  new 
operating  environment  better  describes  the 
conditions  present  a!  that  location.  Any 
reclassification  of  a  specific  location  must  be  done 
in  the  appropriate  ACP. 
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These  changes  should  eliminate 
confusion  on  the  part  of  owners  or 
operators  of  complexes  in  complying 
with  the  response  plan  requirements 
contained  in  today's  rule,  and  facilitate 
the  development  of  a  single  plan  with 
separate  sections  addressing  each 
component  of  a  complex  regulated  by 
more  than  one  agency. 

Equipment  Requirements 

In  Appendix  F  to  the  proposed  rule 
(Appendix  E  in  this  final  rule),  EPA 
provided  methodologies  to  assist  facility 
owners  and  operators  in  determining 
the  types  and  amounts  of  equipment 
and  response  times  that  are  needed  to 
respond  to  spills  of  a  given  size.  As 
discussed  previously,  the  methodologies 
were  prepared  from  similar  instructions 
developed  by  the  USCG  and  adapted  to 
reflect  the  type  and  location  of  facilities 
that  EPA  regulates.  The  Agency 
requested  comment  on  the  procedures 
contained  in  Appendix  F  of  the 
proposed  rule  for  the  determination  and 
evaluation  of  required  response 
resources.  In  addition,  EPA  solicited 
comment  on  whether  the  methodologies 
are  appropriate  for  planning  for  inland 
spills  by  owners  or  operators  of  non- 
transportation-related  onshore  facilities. 

Numerous  comments  were  received 
on  proposed  Appendix  F  (Appendix  E 
in  this  final  rule).  In  general, 
commenters  requested  that  EPA  and  the 
USCG  work  toward  facihtating  a  greater 
degree  of  consistency  in  their  respective 
sets  of  equipment  requirements.  As 
discussed  previously,  a  series  of  cross- 
agency  meetings  were  conducted  to 
resolve  differences  between  the 
approaches  taken  by  the  various  Federal 
agencies  implementing  OPA 
requirements. 

For  reasons  discussed  earlier  in  this 
preamble,  proposed  Appendix  F  has 
been  renamed  and  relettered  as 
Appendix  E  of  today's  final  rule  and  the 
mandatory  nature  of  certain 
requirements  has  been  clarified  while 
preserving  flexibility  for  facilities  with 
unique  circumstances.  Other  changes 
(including  the  definitional  changes 
already  discussed)  have  been  made  to 
ensure  consistency  with  Appendix  C  of 
the  usee's  interim  final  rule  for  MTR 
facilities.  Consistency  between  the 
rulemakings  will  help  the  regulated 
community  to  develop  and  implement 
response  plans  efficiently.  A  discussion 
of  the  major  issues  raised  by 


the  OSC  can  not  change  the  operating  area,  he  or 
she  nwy  change  the  operating  environment  for  a 
given  location  if  it  is  determined  that  the  new 
operating  environment  better  describes  the 
conditions  present  at  that  location.  Any 
reclassification  of  a  speciHc  location  must  be  done 
in  the  appropriate  ACP. 


commenters  on  the  equipment  appendix 
follows. 

In  the  table  in  section  5.3  of  the 
appendix,  tiered  response  times  for 
,   facilities  in  the  Great  Lakes  operating 
area  were  grouped  with  the  response 
times  for  the  Higher  Volume  Port 
operating  areas.  Commenters  stated  that 
EPA's  tiered  response  times  should 
match  those  used  by  the  USCG.  To 
maintain  consistency  with  the  USCG, 
EPA  has  changed  the  Table  in  section 
5.3  of  Appendix  E.  The  Great  Lakes     " 
have  been  grouped  with  all  other  rivers, 
inland,  and  nearshore  areas  into  Tiers  1, 
2,  and  3  with  response  times  of  12,  36, 
and  60  hours,  respectively.  Conforming 
changes  are  also  included  in  section 
7.2.3  of  Appendix  E. 

Because  of  the  frequency  of  spills  to 
shallow  waters  and  the  need  for 
specialized  recovery  devices  in  these 
environments,  EPA  adds  section  5.6  to 
Appendix  E.  This  section  was  adopted 
from  the  usee's  interim  final  rule  for 
MTR  facilities  and  requires  facility 
owners  or  operators  to  ensure  that 
resources  are  available  for  shallow  water 
response  activities.  The  provisions 
indicate  that  at  least  20  percent  of  the 
on-water  response  equipment  should  be 
identified  for  operating  in  water  6  feet 
deep  or  less. 

In  the  proposed  rule,  EPA  proposed 
that  owners  or  operators  consider  four 
groups  of  oil  (the  heavieroils  were 
included  in  the  Group  4  oils)  when 
evaluating  response  resources. 
Commenters  stated  that  EPA  should 
adopt  a  separate  category  for  oils  with 
a  specific  gravity  greater  than  or  equal 
to  1.0  and  provide  appropriate 
guidelines  to  determine  response 
resources  for  discharges  of  such  oils.  In 
today's  rule,  EPA  adds  a  category  for 
Group  5  oils  to  the  definition  of 
"persistent  oils."  Group  5  oils  are  oils 
with  a  specific  gravity  of  greater  than  or 
equal  to  1.0.  Because  Group  5  oils  sink 
or  remain  suspended  beneath  the 
water's  surface,  the  resources  and 
techniques  that  needed  to  respond  to 
discharges  of  these  types  of  oils  are 
different  fix)m  those  used  to  respond  to 
discharges  of  oils  that  float  on  water. 
Response  resource  requirements  and  the 
specific  conditions  that  owners  and 
operators  need  to  consider  when 
planning  to  respond  to  discharges  of 
Group  5  oils  are  added  in  section  7.6  of 
Appendix  E.  To  ensure  adequate 
response  resource  planning,  EPA 
clarifies  in  section  7.2.2  of  Appendix  E 
that,  in  order  to  identify  the  required 
amount  of  response  equipment, 
facihties  handling,  storing,  or 
transporting  some  combination  of  Group 
1  through  4  oils  (e.g.,  a  Group  1  oil  and 
a  Group  3  oil)  must  do  separate 


calculations  using  the  worksheet  in 
Attachment  E-1  for  each  oil  group  on 
site  except  for  those  oil  groups  that 
constitute  10  percent  or  less  by  volume 
of  the  total  storage  capacity  at  the 
facility.  Owners  or  operators  must  then 
select  the  oil  group  that  results  in  the 
largest  on-water  recovery  volume  to 
plan  for  the  amount  of  response 
resources  for  a  worst  case  discharge. 
(Group  5  oils  should  be  addressed 
separatelyusing  the  separate  procedures 
to  determine  response  resources  that  are 
contained  in  Appendix  E.) 

In  the  proposed  rule,  EPA  proposed 
that  owners  or  operators  of  facilities  thai 
handle,  store,  or  transport,  non- 
petroleum  oils  calculate  an  amount  of 
response  equipment  by  grouping  all 
non-petroleum  oils  as  Group  4  oils  and 
using  the  associated  emulsification 
factors  and  other  parameters  listed  in 
the  tables  of  Api>endix  F  of  the 
proposed  rule.  Some  commenters 
suggested  that  EPA  establish  separate 
response  plan  requirements  and 
selection  criteria  for  owners  or  operators 
of  facilities  that  handle,  store,  or 
transport  non-petroleum  oils.  These 
commenters  argued  that  fundamental 
chemical  and  physical  differences 
between  petroleiun  and  non-petroleum 
oils  indicate  the  necessity  for  different 
response  techniques  and  equipment. 
Two  of  the  commenters  stated  that 
usee  regulations  create  separate 
response  plan  development  and 
evaluation  criteria  for  non-petroleum 
oils,  and  one  commenter  recommended 
that  EPA  adopt  the  USCC  criteria.  Some 
commenters  stated  that  for  the  piu-poses 
of  this  rulemaking,  the  term  "oil" 
should  exclude  non-peti-oleum  oils. 

EPA  has  determined  that  for  the 
purposes  of  section  311(j)  planning,  the 
OPA  includes  non-petroleum  oils.  The 
Agency  notes  that  the  definition  of  "oil  " 
in  the  Clean  Water  Act  includes  oil  of 
any  kind,  atid  that  EPA  uses  this  broad 
definition  in  40  CFR  part  110.  Discharge 
of  Oil. 

EPA  agrees  with  commenters  that 
certain  equipment  and  strategies  used 
for  petroleum  oil  spills  may  be 
inappropriate  for  non-petroleum  oil. 
The  Agency  fiulher  agrees  that  making 
its  regulations  match  the  USCG's  as 
nearly  as  practicable  will  reduce  the 
prospects  for  confusion  among  facility 
owners  or  operators — especially  owners 
or  operators  of  complexes.  Reducing 
confusion,  in  turn,  increases  compliance 
at  the  least  possible  cost  and  expedites 
the  development  of  a  national  oil 
response  planning  program.  Therefore, 
the  Agency  has  decided  to  adapt  for 
non-transportation-related  facihties 
under  EPA  jurisdiction,  the  USCC 
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approach  to  detenpine  response 
resources  for  non- petroleum  oils. 
This  adaptation  ineans  that  in 
calculating  requirsd  response  resources 
for  non-petroleiunuacilities,  an  owner  or 
operator  will  not  use  emulsification  or 
evaporation  factori  in  Table  3  of 
Appendix  E.  Ratlwr,  these  facility 
owners  or  operatois  must:  (1)  Show 
procedures  and  strategies  for  responding 
to  the  maximum  ettenf  practicable  to  a 
worst  case  discharge;  (2)  show  sources 
of  equipment  and  rupplies  necessary  to 
locate,  recover,  an<^  mitigate  discharges; 
(3)  demonstrate  th<t  the  equipment 
identified  will  woik  in  the  conditions 
expected  in  the  relevant  geographic 
areas,  and  respond  within  the  required 
times  (according  tq  Table  1  of  Appendix 
E);  and  (4)  ensure  the  availability  of 
required  resources  iby  contract  or  other 
approved  means.  /\t  such  time  as  there 

•arch  on  such  factors 

evaporation  of  non- 

ional  changes  may 

for  response 

ise  planning  for  non- 

ies.  Section  7.7  has 

ndix  E  to  reflect 
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are  results  from 
as  emulsification 
petroleum  oil,  add 
be  made  to  the  rul 
resources  for  res_ 
petroleum  oil  facil 
been  added  to  App^ 
these  changes.        I 

Several  commenlers  noted  that  the 
statutory  definition  of  oil  includes  a 
wide  variety  of  oilsi  such  as  petroleum 
oils  and  non-petrolpum  oils  that  can 
affect  the  environn^ent  by  a  variety  of 
mechanisms.  Response  strategies 
associated  with  noa-petroleum  oils  may 
differ  from  those  associated  with 
petroleum  oils.  Tharefore,  EPA  is 
providing  these  definitions  to  assist 
owners  or  operator  in  distinguishing 
between  oil  types. 

•  Petroleum  oil  r  leans  petroleum  in 
any  form  including  crude  oil.  fuel  oil, 
mineral  oil,  sludge.joil  refuse,  and 


oil  means  oil  of  any 
leum-based.  It 

vegetable  oil,  and 
oil. 

IS  a  non-petroleum 


refined  products. 

•  Non-petrole 
kind  that  is  not  p>e 
includes  animal  fat 
other  non-{)etrolei 

•  Animal  fat  m  ^    

oil,  fat.  or  grease  dejived  torn  animal 
oils  not  specifically^ identified 
elsewhere. 

•  Vegetable  oil  njBans  a  non- 
petroleum  oil  or  fat  peri  ved  from  plant 
seeds,  nuts,  kernels  or  fruits  not 
specifically  identified  elsewhere. 

•  Other  non-petrtileum  oil  means  a 
non-petroleum  oil  oh  any  kind  that  is 
not  generally  an  aniinal  fat  or  vegetable 
oil. 

Additional  changes  made  to  the 
equipment  requirenjents  to  match  the 
USCG's  requirements  are  as  follows: 

•  Section  2.3.1  isiadded.  This  section 
indicates  that  the  RA  may  require 
owners  or  operatorsito  identify  in  the 
facility  response  plan  boom  that  meets 


the  boom  criteria  in  Table  1  of 
Appendix  E.  If  documentation  that  the 
boom  meets  the  Table  1  criteria  is 
unavailable,  the  RA.inay  require  that  the 
boom  be  tested  in  accordance  with 
ASTM  standards. 

•  The  on-water  speed  for  determining 
the  travel  time  to  the  site  of  the 
discharge  was  adjusted  kom  10  knots  to 
5  knots  in  section  2.6  of  Appendix  E. 

•  A  provision  was  added  to  section 
3.3.1  of  Appendix  E  for  complexes  with 
a  marine  transfer  component  to  provide 
an  amount  of  boom  that  is  equal  to  two 
times  the  length  of  the  largest  vessel  that 
transfers  oil  at  the  facility  or  1,000  feeti 
whichever  is  greater.  For  complexes,  the 
non-transportation-related  portion  of  the 
facility  response  plan  need  not  include 
reference  to  boom  length  if  it  is  already 
referenced  in  the  MTR  portion  of  the 
facility  response  plan. 

•  Language  was  added  to  section  5.4 
of  Appendix  E  to  indicate  that  facility 
owners  or  operators  whose  planning 
volume  exceeds  the  caps  in  Table  5  of 
Appendix  E  must  identify  sources  of 
additional  equipment;  and  clarify  that 
facility  owners  or  operators  who  have 
identified  USCG-classified  OSROs  are 
not  required  to  fist  specific  quantities  of 
available  equipment  in  their  response 
plan. 

•  A  provision  was  added  to  section 

6.2  of  Appendix  E  to  allow  the  RA  to 
assign  lower  efficiency  factors  to 
equipment  when  warranted. 

•  A  provision  was  added  to  section 

6.3  of  Appendix  E  to  allow  the  facility 
owner  or  operator  to  use  equivalent  tests 
of  effective  daily  recovery  rates  when 
approved  by  EPA. 

•  Section  6.4  has  been  renumbered  to 
6.3.2  and  provisions  added  for  RA 
determination  of  acceptable  alternative 
efficiency  factors  and  effective  daily 
recovery  capacity. 

•  Sections  7.4,  7.6.3,  and  7.7.5  are 
added  to  clarify  that  owners  or  operators 
must  identify  firefighting  resources  in 
addressing  response  resources  under  the 
plan. 

•  Criteria  for  containment  boom  in 
the  ocean  operating  environment  were 
added  to  Table  1  of  Appendix  E. 

EPA  considered  whether  to  adopt 
language  in  Appendix  E  to  address  the 
use  of  dispersants  and  in-situ  burning. 
Some  commenters  suggested  that  the 
Agency  address  these  response 
measures  using  Section  8  of  the  USCG's 
Appendix  C  as  a  model.  In  today's  final 
rule,  EPA  has  included  some 
information  from  Section  8  of  the 
USCG's  Appendix  C  to  address  the  use 
of  dispersants  listed  on  the  NCP  Product 
Schedule.  Use  of  dispersants  during 
spill  response  will  be  based  on  the 


provisions  of  the  NCP  ^  and  applicable 
ACP.  The  USCG  permits  a  limited  offset 
against  required  response  resources  if 
the  use  of  dispersants  or  in-situ  burning 
is  part  of  the  response  strategy.  EPA  wih 
not  include' such  an  offset  for  non- 
transportation-related  facilities  for  two 
reasons.  To  date,  the  ACPs  do  not  allow 
use  of  dispersants  in  inland  waters  and 
a  facility  under  EPA  jurisdiction  in  a 
coastal  area  cannot  use  dispersants 
given  the  shallow  water  depth. 

Verification  of  Response  Capability 

In  the  preamble  to  the  proposed  rule, 
EPA  stated  that  it  may  use  various 
methods  (including  an  OSRO 
certification  or  approval  program) 
during  the  plan  review  process  to 
evaluate  the  availability  and  adequacy 
of  personnel  and  equipment  to  respond 
to  a  worst  case  discharge,  to  the 
maximum  extent  practicable.  The 
Agency  has  reviewed  the  USCG  OSRO 
classification  process.  This  is  a 
voluntary  process  whereby  OSROs  can 
submit  a  description  of  their  resource* 
and  capabilities  to  the  USCG  National 
Strike  Force  Coordination  Center  and  be 
evaluated  for  classification  according  to 
their  capabiUties.  This  process  assists 
vessel  and  facility  owners  trying  to 
locate  appropriate  resources,  and 
simplifies  the  planning  process  by 
allowing  these  owners  (who  identify  an 
OSRO(s)  to  meet  response  resource 
requirements)  simply  to  list  the  OSRO{s) 
and  its  classification  in  the  response 
plan,  rather  than  list  equipment 
recovery,  containment,  and  storage 
resources  in  the  plan.  The  Agency 
specifically  requested  comments  on  the 
criteria  to  evaluate  OSRO  agreements,  a 
mechanism  for  approving  OSROs,  and 
the  advisability  of  establishing  an  OSRO 
approval  process. 

Most  commenters  agreed  that  EPA 
should  establish  its  own  OSRO 
classification  process  or  use  the  USCG's 
classification  process  to  streamhne  the 
development  of  facility  response  plans. 
Many  of  these  commenters  agreed  that 
EPA  should  coordinate  writh  the  USCG 
in  planning  such  a  program,  if  it  is  to 
be  different  from  the  USCG's 
classification  process.  Several 
commenters  specifically  mentioned  that 
details  of  response  resources  should  not 
be  required  within  the  response  plans. 
These  commenters  felt  that  this 
information  would  distract  from  the 
emergency  purpose  of  the  document.  A 
few  commenters  offered  additional 
criteria  to  be  used  in  the  evaluation  of 
response  resources.  In  dissent,  some 


'  Facility  owners  or  operators  may  call  the  NCP 
Hotline  at  202  260-2343  for  information  on  the 
current  HCP  Product  Schedule 


commenters  requested  a 
"standardization  approach"  using 
performance  criteria  instead  of  a 
classification  process. 

EPA  is  not  implementing  a  new  OSRO 
classification  program  at  this  time. 
Facility  owners  or  operators  can  rely  on 
the  USCG  OSRO  classification  process 
or  other  appropriate  OSRO  evaluation 
programs  in  place  at  the  State  level  for 
defined  geographic  areas  (e.g.,  State  of 
Washington)  to  identify  in  the  plan 
resources  to  respond  to  a  worst  case 
discharge,  to  the  maximum  extent 
practicable.  However,  where  the 
provider  of  response  resources  is  not  a 
USCG-classified  OSRO  (or  State- 
evaluated  OSRO),  RAs  have  the  option 
to  perform  their  own  evaluation  or 
verification  to  ensure  that  equipment  is 
available ^nd  is  in  proper  condition.  In 
this  evaluation,  the  RA  may  consider 
several  factors  including:  the  proximity 
of  response  resources  to  the  facility;  the 
adequacy  of  equipment  and  personnel 
resources;  the  OSRO's  past  performance 
and  safety  record;  the  number  of 
additional  facilities  the  OSRO  has 
agreed  to  support;  knowledge  of  state-of- 
the-art  response  techniques;  knowledge 
of  local  fish  and  wildhfe  and  sensitive 
environments  and  the  ACP;  the 
adequacy  of  the  incident  command 
stn>cturer  record-keeping  practices  for 
personnel  safety  equipment;  and 
proficiency  in  spill  management.  This 
evaluation  may  involve  visiting  such 
organizations  to  determine  whether 
equipment  is  available  and  in  good 
working  order.  Facility  owners  or 
operators  also  should  consider  such 
factors  when  they  evaluate  the 
capabihties  of  an  OSRO(s)  to  be  listed 
in  the  response  plan.  RAs  also  may 
evaluate  an  OSRO's  capabilities 
(including  the  facility  owner's 
equipment  and  response  resources 
when  this  is  the  case)  dimng  PREP  area 
drills/exercises.  EPA  chose  not  to  adopt 
a  specific  classification  program  of  its 
own  to  avoid  an  additional  step  in  the 
process  to  prepare  and  review  facility 
response  plans. 

Fish  and  Wildlife  and  ^nsitive 
Environments 

EPA  has  identified  proximity  to  fish 
and  wildlife  and  sensitive  environments 
as  a  factor  in  the  substantial  harm 
determination.  EPA  intended  for  owners 
or  operators  to  use  Appendix  D  of  the 
proposed  rule  as  interim  guidance  for 
the  identification  of  environmentally  > 

sensitive  areas  until  ACPs  were  ( 

available.  Several  commenters  urged 
EPA  to  allow  facility  owners  or 
operators  to  use  the  NCP  or  ACPs  for  the 
identification  of  environmentally 
sensitive  areas.  Other  commenters 
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commenters  requested  a 
"standardization  approach"  using 
performance  criteria  instead  of  a 
classification  process. 

EPA  is  not  implementing  a  new  OSRO 
classification  program  at  this  time. 
Facility  owners  or  operators  can  rely  on 
the  USCG  OSRO  classification  process 
or  other  appropriate  OSRO  evaluation 
programs  in  place  at  the  State  level  for 
defined  geographic  areas  (e.g.,  State  of 
Washington)  to  identify  in  the  plan 
resources  to  respond  to  a  worst  case 
discharge,  to  the  maximum  extent 
practicable.  However,  where  the 
provider  of  response  resources  is  not  a 
USCG-classified  OSRO  (or  State- 
evaluated  OSRO),  RAs  have  the  option 
to  perform  their  own  evaluation  or 
verification  to  ensure  that  equipment  is 
available -and  is  in  proper  condition.  In 
this  evaluation,  the  RA  may  consider 
several  factors  including:  the  proximity 
of  response  resources  to  the  facility;  the 
adequacy  of  equipment  and  personnel 
resources;  the  OSRO's  past  performance 
and  safety  record;  the  number  of 
additional  facilities  the  OSRO  has 
agreed  to  support;  knowledge  of  state-of- 
the-art  response  techniques;  knowledge 
of  local  fish  and  wildhfe  and  sensitive 
environments  and  the  ACP;  the 
adequacy  of  the  incident  command 
stn>cturer  record-keeping  practices  for 
personnel  safety  equipment;  and 
proficiency  in  spill  management.  This 
evaluation  may  involve  visiting  such 
organizations  to  determine  whether 
equipment  is  available  and  in  good 
working  order.  Facility  owners  or 
operators  also  should  consider  such 
factors  when  they  evaluate  the 
capabilities  of  an  OSRO(s)  to  be  listed 
in  the  response  plan.  RAs  also  may 
evaluate  an  OSRO's  capabilities 
(including  the  facility  owner's 
equipment  and  response  resources 
when  this  is  the  case)  diuring  PREP  area 
drills/exercises.  EPA  chose  not  to  adopt 
a  specific  classification  program  of  its 
own  to  avoid  an  additional  step  in  the 
process  to  prepare  and  review  facility 
response  plans.  ,         .    . 

Fish  and  Wildlife  and  ^nsitive 
Environments 

EPA  has  identified  proximity  to  fish 
and  wildlife  and  sensitive  environments 
as  a  factor  in  the  substantial  harm 
determination.  EPA  intended  for  owners 
or  operators  to  use  Appendix  D  of  the 
proposed  rule  as  interim  guidance  for 
the  identification  of  environmentally 
sensitive  areas  until  ACPs  were 
available.  Several  commenters  urged 
EPA  to  allow  facility  owners  or 
operators  to  use  the  NCP  or  ACPs  for  the 
identification  of  environmentally 
sensitive  areas.  Other  commenters 


stated  that  the  definition  of 
"enviroimientally  sensitive  areas"  was 
too  broad,  making  it_ difficult  to  use  in 
the  determination  of  substantial  harm. 
Some  commenters  objected  to  the  listing 
of  particular  areas  (e.g.,  wetlands, 
national  monuments)  as  sensitive,  while 
others  requested  that  additional  areas 
(e.g.,  water  intakes  for  electric  utilities 
and  municipalities,  National  and  State 
parks,  and  National  forests)  be  included 
in  the  definition  of  sensitive 
environments. 

As  discussed  previously,  EPA  does 
not  include  proposed  Appendix  D  in 
this  final  rule.  To  serve  the  purpose  of 
proposed  Appendix  D  (i.e.,  to  guide 
owners  or  operators  in  identifying  fish 
and  wildlife  and  sensitive 
environments),  EPA  adds  a  general 
definition  of  "fish  and  wildlife  and 
sensitive  environments"  at  §  112.2  of 
the  final  rule  and  references  certain 
documents  for  further  information.  The 
definition,  adapted  from  the  text  of 
proposed  Appendix  D,  reads  as  follows: 
"areas  that  may  be  identified  by  either 
their  legal  designation  or  by  evaluations 
of  Area  Committees  (for  planning)  or 
members  of  the  Federal  On-Scene 
Coordiiiators  spill  response  structure 
(during  responses).  These  areas  may 
include  wetlands.  National  and  State 
parks,  critical  habitats  for  endangered/ 
threatened  species,  wilderness  and 
natural  resource  areas,  marine 
sanctuaries  and  estuarine  reserves, 
conservation  areas,  preserves,  wildlife 
areas,  wildlife  refuges,  wiid  and  scenic 
rivers,  recreational  areas,  national 
forests.  Federal  and  State  lands  that  are 
research  national  areas,  heritage 
program  areas,  land  trust  areas,  and 
historical  and  arcbeological  sites  and 
parks.  These  areas  may  also  include 
unique  habitats  such  as:  aquaculture 
sites  and  agricultural  surface  water 
intakes,  bird  nesting  areas,  critical 
biological  resource  areas,  designated 
migratory  routes,  and  designated 
seasonal  habitats."  To  help  facility 
owners  or  operators  better  address 
required  fish  and  wildlife  and  sensitive 
environments  concerns,  EPA 
contributed  to  a  governmental 
committee  formed  by  various  Federal 
agencies  to  develop  a  consistent 
definition  of  fish  and  wildlife  and 
sensitive  environments.  The  committee 
was  made  up  of  representatives  from 
various  Natural  Resource  Trustee 
agencies  and  irom  the  agencies  with 
OPA  response  plan  authority.  After 
considering  comments  on  the  EPA's 
proposed  rule,  the  committee  developed 
an  interagency  guidance  document 
based  on  the  information  contained  in 
Appendix  D  of  the  proposed  rule.  The 


introductory  text  has  been  expanded  to 
explain  in  more  detail  some 
environmental  sensitivity  issues,  and 
address  the  substance  of  the  public 
comments  that  EPA  and  the  USCG 
received  on  this  subject.  To  ensure  more 
comprehensive  response  planning  and 
to  better  protect  fish  and  wildlife  and 
sensitive  environments.  Attachment  D- 
IV  ("Vulnerabihty  of  Aquatic 
Ecosystems")  and  Attachment  D-V 
("Vulnerability  Scale  of  Aquatic 
Habitats  Impacted  by  Oil  Spills")  of 
proposed  Appendix  D  have  been 
replaced  by  Appendix  IV  ("Sensitive 
Biological  and  Human-Use  Resources') 
and  Appendix  V  ("Ranking  of  Shoreline 
Habitats  Impacted  by  Oil  Spills"), 
respectively  in  the  DOC/NOAA 
guidance. 

In  addition,  other  environmental  areas 
were  added  to  those  listed  in  Appendix 
D,  Attachment  D-I  ("Responsible 
Federal  Agencies  for  Specific 
Environmental  Resources"),  such  as  the 
National  Forest  System,  Areas  of  Critical 
Environmental  Concern,  and  cultural 
resources.  This  guidance  also  contains 
additional  mailing  addresses  and  phone 
numbers  of  government  offices  where 
facility  owmers  or  operators  may  obtain 
additional  information.  The  document 
titled,  "Guidance  for  Facility  and  Vessel 
Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments,"  was 
published  in  the  Federal  Register  by 
DOC/NOAA  at  59  FR  14714.  March  29, 
1994.  In  today's  rule,  EPA  has  removed 
the  Environmentally  Sensitive  Areas 
appendix  that  was  proposed  in  the 
proposed  rule  and  references  to  the 
appendix  contained  in  proposed 
§  112.20.  EPA  refers  facility  owners  and 
operators  to  Appendices  1, 11,  and  III  of 
DOC/NOAA 's  guidance  for  guidance  to 
identify  fish  and  wildlife  and  sensitive 
environments  until  geographic-specific 
armexes  to  the  ACPs  are  refined  to  the 
point  where  they  address  fish  and 
wildlife  and  sensitive  environments 
concerns  in  detail.  As  discussed 
previously,  in  the  inland  zone  (as 
defined  in  40  CFR  300.5),  ACPs  have 
been  develojped  and  will  undergo 
continuous  refinement.  Facility  owners 
or  operators  may  contact  the  appropriate 
Regional  office  for  fish  and  wildhfe  and 
sensitive  environments  information  as  it 
becomes  available. 

Worst  Case  Discharge 

Under  §  112.20(h)(5)  of  the  proposed 
rule,  owners  or  ojjerators  who  must 
prepare  a  facility  response  plan  under 
§  1 12.20  must  calculate  a  worst  case 
discharge  quantity  as  described  in 
proposed  Appendix  E.  (Appendix  E  has 
been  relabeled  as  Appendix  D  in  today's 
final  rule.)  This  worst  case  discharge 
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credit,  nor  do  they  show  that  a  smaller 
credit  should  be  established.  Historical 
data  illustrate  that  secondary 
containment  is  not  always  completely 
effective,  due  to  wave  effects,  breaches 
in  containment  walls,  or  operator  error 
(such  as  an  open  secondary  containment 
drainage  valve). 

With  respect  to  multiple-tfuik 
facilities.  EPA  notes  that  it  is  finalizing 
the  proposed  credit  for  secondary 
containment  at  these  facilities.  As  in  tlie 
proposed  rule,  the  calculation  method 
in  the  final  rule  focuses  on  the  oil 
storajge  capacity  of  the  largest  tank 
within  a  secondary  containment  area  or 
a  group  of  tanks  permanently 
manifolded  together  within  a  common 
secondary'  containment  area  as  a 
planning  amount  for  the  worst  case 
discharge.  This  amount  reflects  a  credit 
for  secondary  containment  resulting  in 
a  lesser  planning  amount  than  the 
capacity  of  all  tanks  within  secondary 
containment  or  the  capacity  of  all  tanks 
at  the  fa^-ility.  Facilities  that  lack 
secondary  containment  would  therefore 
be  required  to  include  the  cuipacity  of  all- 
storage  tanks  without  secondary 
containment  in  their  worst  case 
discharge  volume,  while  those  facilities 
with  credit  for  secondary  containment 
would  only  need  to  consider  the 
capacity  of  the  largest  tank  or  group  of 
tanks  within  a  single  secondary 
containment  area.  As  such,  the  presence 
of  secondary  containment  leads  to  a 
significant  credit  that  reduces  the  worst 
case  discharge  planning  amount  and  the 
associated  response  resource 
requirements. 

Numerous  commenters  requested  that 
EPA  grant  credit  for  facility  spill 
prevention  measures  and  practices 
(other  than  secondary  containment)  m 
the  calculation  of  the  worst  case 
discharge.  Specific  preventive  measures 
mentioned  by  commenters  include 
tertiary  containment,  conformance  with 
American  Petroleum  Institute  tank 
standards,  automatic  shutdown  systems, 
high-level  alarms,  corrosion  protection, 
and  hydrostatic  testing.  Many 
commenters  generally  supported  credit 
for  specific  preventive  measures 
because  of  the  capacity  of  such 
measures  to  reduce  spill  size  or  spill 
migration  Many  commenters  also 
argued  that  credit  for  other  spill 
prevention  measures  would  provide 
incentives  to  the  regulated  community 
to  enhance  spill  prevention  systems. 
Owners  or  operators  would  implement 
such  measures  to  decrease  the  worst 
case  discharge  volume,  and  thus, 
decrease  necessary  expenditures  for 
-planning  and  response  resources. 

In  today's  final  rule.  EPA  retains  the 
credit  for  secondary  containment  at  the 


facility,  but  does  not  provide  additional 
credits  to  facilities  for  the  presence  uf 
such  preventive  measures  in  the 
calculation  of  the  worst  case  dischurge. 
Although  EPA  encourages  facilities  tf) 
implement  additional  preventive 
measures  such  as  those  cited  by  the 
commenters.  the  Agency  believes  Ihii! 
the  effects  of  these  measures  on  the  si  'e 
and  impact  of  a  potential  spill  are  not 
readily  quantifiable,  nor  as  easily 
supported  with  historical  spill  evidence, 
as  those  of  secondary  containment.  In 
addition,  the  Agency  believes  that 
granting  credit  for  these  prevention 
measures  likely  would  require  a  more 
detailed  verification  and  inspection 
process  than  would  granting  cr^'dil  for 
secondary  containment.  Further. 
Congress'  intent  was  that  plarming 
reflect  the  worst  case  discharge,  and  that 
the  private  sector  be  encouraged  to 
increase  its  spill  response  capability 

In  the  calculation  of  a  worst  case 
discharge,  EPA  proposedto  require 
multiple-tank  facilities  with  secondary 
containment  for  which  the  nearest 
opportunity  for  discharge  (i.e.,  storage 
tank,  piping,  or  flowline)  is  adjacent  to 
navigable  water,  to  incorporate  an 
additional  10  percent  factor  in  the 
calculation  of  the  worst  case  discharg»> 
quantity.  (See  Parts  A3  and  B3  of 
Appentiix  E  of  the  proposed  rule )  The 
Agency  proposed  the  10  percent 
distinction  in  the  calculation  of  a  worst 
case  discharge  volume  between 
multiple-tank  facilities  adjacent  to 
navigable  waters  and  those  not  adjacent 
to  navigable  waters  as  a  safety  factor  to 
address  the  potential  for  releases  from 
multiple  tanks. 

Many  commenters  opposed  the  use  of 
a  110  percent  planning  volume  for 
facilities  located  adjacent  to  navigable    • 
water,  because  a  facility  could  not 
discharge  more  than  100  percent  of  its 
capacity.  Some  commenters  apparently 
did  not  realize  that  the  provision  only 
applied  to  multiple-tank  facilities,  and 
argued  that  the  110  percent  planning 
volume  factor  should  be  eliminated 
because  it  is  impossible  for  a  single  tank 
to  discharge  more  than  100  percent  of 
its  capacity. 

EPA  has  considered  these  comments 
and  has  decided  to  eliminate 
consideration  of  a  facility's  location 
adjacent  to  navigable  waters  from  the 
calculation  of  the  worst  case  discharge. 
Adding  an  additional  10  percent  to  the 
planning  volume  is  unnecessary, 
because  the  emulsification  table  in 
Appendix  E  will  account  for  removing 
material  in  excess  of  tank  capacity  for 
all  petroleum  facilities  for  which  an 
owner  or  operator  must  plan  under  this 
rule.  There  is  no  need  to  impose  an 
additional  cost  burden  on  multiple-tank 


facility  owners  and  operators  for 
proximity  to  navigable  waters.  In 
Appendix  D  of  today's  final  rule,  the 
worksheets  have  been  changed 
accordingly;  this  change  will  simplify 
the  calculation  and  reduce  confusion  in 
the  regulated  conununity. 

Several  commenters  requested  that 
EPA  clarify  its  definition  of 
"permanently  manifolded  tanks"  used 
in  the  calculation  of  a  worst  case- 
discharge  volume.  Several  commenters 
expressed  confusion  about  whether 
permanently  manifolded  tanks 
connected  by  piping  systems  with 
valves  that  are  normally  shut,  and 
permanently  manifolded  tanks  that  are 
.  separated  by  internal  divisions  in  the 
secondarj'  containment  area,  are 
considered  separate  tanks  for  purposes 
of  the  worst  case  discharge  calculation. 

The  proposed  definition  of 
"permanently  manifolded  tanks" 
indicated  that  such  systems  were  to  be 
considered  as  separate  tanks  for  the 
worst  case  discharge  calculation. 
However,  to  better  clarify  EPA's  intent, 
the  definition  of  "permanently 
manifolded  tanks"  has  been  modified 
slightly  in  Appendix  D  of  the  final  rule. 
The  changes  make  it  clear  that  within  a 
common  secondary  containment  area, 
interconnected  tanks  are  considered  to 
be  single  tanks  if  one  or  more  of  the 
manifolded  tanks  functions  as  an 
overflow  container  for  another  tank  (i.e., 
is  connected  by  piping  at  the  top).  In 
this  case,  individual  manifolded  tank 
volumes  are  not  combined  when 
calculating  the  worst  case  discharge 
planning  volume.  The  owner  or  operator 
must  provide  evidence  in  the  response 
plan  that  tanks  with  common  piping  or 
piping  systems  are  not  operated  as  one 
unit. 

EPA  recognizes  that  failures 
associated  with  multiple  tanks  that  are 
hydraulically  connected  could  result  in 
the  discharge  of  a  greater  volume  of  oil 
than  the  capacity  of  any  one  of  the 
tanks.  The  definition  of  "permanently 
manifolded  tanks"  adequately  accounts 
for  this  possibility.  The  owner  or 
operator  of  a  facility  with  permanently 
manifolded  tanks  would  combine  the 
capacities  of  all  tanks  manifolded 
together  to  calculate  the  worst  case 
discharge  planning  volume  for  the 
facility. 

Owners  or  operators  of  onshore 
production  facilities  must  consider  both 
storage  capacity  and  production 
activities  in  the  determination  of  a  worst 
case  discharge  planning  volume.  In  the 
proposed  rule,  EPA  defined  production 
volume  for  production  wells  (producing 
by  pumping)  as  the  pumping  rate  of  the 
highest  output  well  at  the  facihty, 
multiplied  by  1.5  times  the  number  of 
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facility  owners  and  operators  for 
proximity  to  navigable  waters.  In 
Appendix  D  of  today's  final  rule,  the 
worksheets  have  been  changed 
accordingly;  this  change  will  simplify 
the  calculation  and  reduce  confusion  in 
the  regulated  community. 

Several  commenters  requested  that 
EPA  clarify  its  definition  of 
"permanently  manifolded  tanks"  used 
in  the  calculation  of  a  worst  case- 
discharge  volume.  Several  commenters 
expressed  confusion  about  whether 
permanently  manifolded  tanks 
connected  by  piping  systems  with 
valves  that  are  normally  shut,  and 
permanently  manifolded  tanks  that  are 
separated  by  internal  divisions  in  the 
secondar>'  containment  area,  are 
considered  separate  tanks  for  purposes 
of  the  worst  case  discharge  calculation. 

The  proposed  definition  of 
"permanently  manifolded  tanks" 
indicated  that  such  systems  were  to  be 
considered  as  separate  tanks  for  the 
worst  case  discharge  calculation. 
However,  to  better  clarify  EPA's  intent, 
the  definition  of  "permanently 
manifolded  tanks"  has  been  modified 
slightly  in  Appendix  D  of  the  final  rule. 
The  changes  make  it  clear  that  within  a 
common  secondary  containment  area, 
interconnected  tanks  are  considered  to 
be  single  tanks  if  one  or  more  of  the 
manifolded  tanks  functions  as  an 
overflow  container  for  another  tank  (i.e.. 
is  connected  by  piping  at  the  top).  In 
this  case,  individual  manifolded  tank 
volumes  are  not  combined  when 
calculating  the  worst  case  discharge 
planning  volvune.  The  owner  or  operator 
must  provide  evidence  in  the  response 
plan  that  tanks  with  conmion  piping  or 
piping  systems  are  not  operated  as  one 
unit. 

EPA  recognizes  that  failures 
associated  with  multiple  tanks  that  are 
hydraulically  connected  could  result  in 
the  discharge  of  a  greater  volume  of  oil 
than  the  capacity  of  any  one  of  the 
tanks.  The  definition  of  "permanently 
manifolded  tanks"  adequately  accounts 
for  this  possibility.  The  owner  or 
operator  of  a  facility  with  permanently 
manifolded  tanks  would  combine  the 
capacities  of  all  tanks  manifolded 
together  to  calculate  the  worst  case 
discharge  planning  volume  for  the 
facihty. 

Owners  or  operators  of  onshore 
production  facilities  must  consider  both 
storage  capacity  and  production 
activities  in  the  determination  of  a  worst 
case  discharge  planning  volume.  In  the 
proposed  rule,  EPA  defined  production 
volume  for  production  wells  (producing 
by  pumping)  as  the  piunping  rate  of  the 
highest  output  well  at  the  facihty, 
multiplied  by  1.5  times  the  number  of 


days  the  facihty  is  unattended 
(Appendix  E.  Part  B).  Several 
commenters  stated  that  EPA  had  not 
provided  sufficient  justification  for 
requiring  the  calculation  of  the  worst 
case  discharge  planning  volume  to 
include  use  of  die  1.5  multipher. 
Commenters  believed  that  the  piunping 
rate  of  the  highest  rate  well  could  easily 
be  determined  and  should  not  be 
artificially  inflated,  and  suggested  that 
the  multiplier  be  used  only  when  the 
rate  of  the  highest  rate  well  is  unknown. 
In  response  to  commenters'  concerns, 
EPA  revised  the  worst  case  discharge 
calculation  in  Appendix  D  of  the  final 
rule  to  require  facihty  owners  or 
operators  to  use  the  1.5  multiplier  only 
if  the  rate  of  the  well  with  the  highest 
output  or  the  number  of  days  the  facility 
is  unattended  cannot  be  estimated  with 
Certainty.  EPA  beUeves  that  the  use  of 
the  1.5  mulUpUer  is  appropriate  in  these 
instances  because  it  provides  a 
conservative  basis  upon  which  to 
incorporate  these  uncertain  estimates  of 
discharge  potential  in  the  calculation  of 
a  worst  case  discharge.  If  the  facihty 
owner  or  operator  knows  the  rate  of  the 
well  with  the  highest  output  and  can 
predict  the  number  of  days  that  the 
facility  will  be  unattended,  then  the 
production  volume  for  each  production 
well  (producing  by  pumping)  is  equal  to 
the  pumping  rate  of  the  well,  multiphed 
by  the  greatest  number  of  days  the 
facility  will  be  unattended.  If  the  actual 
pumping  rate  will  exceed  the  planned 
piunping  rate,  or  the  facihty  will  be 
unattended  for  longer  than  the  time 
indicated  in  the  facihty  response  plan, 
then  the  owner  or  operator  must  amend 
the  facihty  response  plan  to  reflect  this 
operational  change  at  the  facihty.  The 
ovraer  or  operator  must  resubmit  the 
appropriate  sections  of  the  plan  in 
accordance  with  §  112.20(d)(1). 

In  Appendix  E  of  the  proposed  rule, 
the  proposed  worst  case  discharge 
planning  volume  for  facihties  with 
exploratory  wells  or  production  wells 
producing  under  pressure  was  the 
forecasted  production  volume  for  the 
highest  output  well  at  the  facility  plus 
the  appropriate  oil  storage  capacity 
component.  The  proposed  rate  for 
exploratory  wells  and  production  wells 
producing  under  pressure  was  the 
maximum  30-day  forecasted  well  rate 
for  wells  10,000  feet  deep  or  less,  or  the 
maximum  45-day  forecasted  well  rate 
for  wells  more  than  10,000  feet  deep. 
Several  commenters  fi-om  the  oil 
industry  stated  that  the  forecasted  well 
rates  were  imwarranted  because  cleanup 
procedures  will  begin  before  the  entire 
volume  of  the  discharge  reaches  the 
environment.  Commenters  suggested 
that  EPA  consider  inspection  frequency 


or  time  intervals  equal  to  the 
appropriate  response  tier  as  factors  to 
detemtine  the  worst  case  discharge 
planning  yolume.  In  considering 
revisions  to  the  proposed  worst  case 
discharge  planning  volume  calculation, 
EPA  also  solicited  input  from  MMS, 
which  is  in  the  process  of  promulgating 
response  plan  regulations  for  certain 
offshore  production  faciUties. 

EPA  compared  the  response  efforts 
required  and  damage  resulting  from 
dischaiTges  from  production  wells 
producing  under  pressure  or  exploratory 
wells  to  the  response  efforts  required 
and  damage  resulting  from  discharges 
from  storage  tanks  or  production  wells 
producing  by  pumping.  Because 
discharges  from  storage  tanks  or 
production  wells  are  discrete  events,  the 
volume  of  oil  that  is  discharged  is  not 
influenced  by  response  actions  after 
they  have  been  discovered.  For 
production  wells  producing  under 
pressure  and  exploratory  wells, 
response  efforts  can  mitigate  the  effects 
of  the  discharge  during  the  time  it  takes 
response  personnel  to  stop  the  flow  of 
oil.  For  these  reasons,  EPA  has  revised 
the  calculations  for  worst  case  discharge 
planning  volume  for  facihties  with 
exploratory  wells  or  production  wells 
producing  under  pressure. 

The  final  version  of  the  appendix 
(Appendix  D  in  the  final  rule)  requires 
the  facility  owner  or  operator  to 
compare  the  forecasted  rate  of  the 
highest  output  well  to  the  capwcity  of 
response  equipment  and  personnel  to 
recover  the  volume  of  oil  that  could  be 
discharged  to  calculate  the  production 
volume.  If  the  well  rate  would 
overwhelm  the  response  efforts,  the 
worst  case  discharge  planning  volume 
would  be  calculated  in  a  manner  similar 
to  that  dbscribed  in  the  proposed  rule. 
(See  Method  A  of  Attachment  EV-1.)  If 
the  emergency  response  effort  would 
match  or  exceed  the  forecasted  rate  of 
the  highest  output  well,  then  the  facility 
owner  or  operator  would  calculate  the 
production  volume  based  on  the  sum  of: 
1)  the  volume  of  oil  discharge  from  the 
well  between  the  time  of  the  blowout 
and  the  expected  time  the  response 
resources  are  on  scene  and  recovering 
oil;  and  2)  the  volume  of  oil  discharged 
after  the  response  resources  begin 
operating  until  the  spill  is  stopped 
(adjusted  for  the  amount  of  oil 
recovered).  (See  Part  B  of  Attachment 
E>-2.)  As  in  the  case  of  production 
facilities  with  wells  producing  by 
pumping.  Part  B  of  Appendix  D  requires 
that  the  appropriate  storage  oil  capacity 
also  be  added  to  the  production  volume 
to  determine  the  worst  case  discharge 
planning  volume.  EPA  describes  these 
methods  to  calculate  the  production 
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volume  for  productioi  i  facilities  with 
wells  producing  under  pressure  or 
exploratory  wells  in  Attachment  I>-1. 
"Methods  to  Calculate  the  Production 
Volumes  for  Producti(  in  Facilities  with 
Exploratory  Wells  or  1  'reduction  Wells 
Producing  Under  Pres  sure."  to 
Appendix  D. 

Response  Planning  Le  lels 

As  part  of  the  respo  ise  planning 
requirements.  EPA  pn  posed  in 
§  112.20(h)(5)  that  "su  astantial  harm 
facilities"  must  evaluate  smaller,  more 
probable  discharge  qu  mtities  for  their 
facility  response  plan  n  addition  to  the 
worst  case  discharge  s  jecified  by  the 
OPA.  As  proposed.  th(  owner  or 
operator  of  a  facility  w  ould  plan  for 
small  (2.100  gallons  oi  less)  and 
medium  (between  2,1(  lO  gallons  and 
36,000  gallons,  or  ten  )ercent  of  the 
capacity  of  the  largest  ;ank.  whichever 
is  less)  discharge  quan  titles,  provided 
that  these  amounts  are  less  than  the 
worst  case  discharge  a  nount. 

EPA  received  comm  jnts  both  in 
support  of.  and  oppos<  d  to.  the  concept 
of  planning  for  varioui  response  levels. 
Some  commenters  ind  cated  that  the 
establishment  of  such  additional 
planning  requirements  was  beyond  the 
OPA  mandate.  Other  c  ommenters 
argued  that  planning  for  smaller  spills 
wiW  be  encompassed  i  i  planning  for  a 
worst  case  discharge,  t  lat  planning  for 
smaller  spills  is  a  func  ion  of  good 
management  practices  and  should  not 
be  regulated,  or  that  pi  e-existing  SPCC 
Plans  adequately  addn  ss  smaller  spills. 

EPA  has  considered  iiese  comments 
and  decided  to  retain  t  le  planning 
approach  outlined  in  t  le  proposed  rule. 
Although  planning  for  several  discharge 
amounts  is  not  mandal  ed  specifically 
under  OPA.  EPA  has  b  oad  and  ample 
regulatory  authority  ui  der  CWA  section 
311(j)(l)(C)  for  such  a  lequirement.  The 
Agency  believes  that  d  scharges  less 
severe  than  a  worst  cas  e  scenario  may 
pose  a  serious  threat  tc  navigable 
waters,  especially  from  the  cumulative 
effects  of  several  disch  irges,  and  that 
preparation  to  respond  to  smaller  spills 
could  lead  to  better  ov(  rail  protection  of 
the  nation's  navigable  vaters.  In 
addition,  this  three- lev  5I  approach  is 
consistent  with  the  US  X's 
implementation  of  plai  ning  scenarios 
under  OPA  and  some  5  tate  response 
plan  rulemakings. 

Various  sizes  of  disc  larges  can 
require  different  types  md  amounts  of 
equipment,  products,  a  nd  personnel, 
and  must  therefore  be  a  ddressed 
separately.  For  examphs.  a  facility  may 
want  to  hire  a  contractc  t  to  support 
response  to  a  worst  cas ;  discharge 
scenario,  but  handle  sn  aller. 


IMI 


operational  spills  using  its  own 
personnel  and  equipment.  To  the  extent 
that  facihty  personnel  are  better  able  to 
address  immediate  actions  associated 
with  smaller  spills,  they  will  be  better 
prepared  to  initiate  a  response  to  a 
worst  case  discharge  until  back-up 
resources  arrive  on-scene.  Increased 
proficiency  in  handling  the  initial  stages 
of  a  discharge  can  result  in  significant 
reductions  in  the  extent  of  spill 
movement  and  associated  impacts  to  the 
environment. 

As  many  commenters  recognized, 
planning  for  responses  to  more 
commonly  occurring  discharges  may  be 
more  beneficial  to  facilities  than 
planning  for  a  worst  case  discharge  that 
has  a  lower  probability  of  occiurence — 
nevertheless.  EPA  continues  to 
recognize  that  this  planning  approach 
may  not  be  appropriate  for  all  facilities, 
including  th.'^se  where  the  range  of 
possible  spill  scenarios  is  small.  Under 
today's  final  rule,  as  in  the  proposed 
rule,  large  facilities  would  still  need  to 
plan  for  three  discharge  amounts,  but  a 
small  facility  may  only  need  to  plan  for 
two  scenarios  or  a  single  scenario  if  its 
worst  case  discharge  falls  within  one  of 
the  specified  ranges. 

To  address  the  planning 
requirements,  the  owner  or  operator 
must  consider  the  different  types  of 
facility-specific  scenarios  that  may 
result  in  discharges  at  the  facility.  To 
the  extent  possible,  the  scenarios  should 
accoimt  for  the  range  of  different 
operations  that  take  place  at  the  facility. 
Appendix  F  of  the  rule  contains 
guidance  on  the  development  of  such 
scenarios  including  a  list  of  areas  of 
operation  to  consider  (e.g.,  oil  storage 
tanks,  piping,  vehicle  rehieling  areas, 
and  tank  car  and  tank  truck  loading  and 
unloading  areas),  and  a  list  of  factors 
that  may  affect  response  efforts  at  the 
facility  (e.g..  direction  of  spill  pathways, 
weather  conditions,  and  available 
response  equipment).  As  part  of  this 
process,  owners  or  operators  shall 
describe  the  threat  posed  by  mobile 
facilities  operating  on  site,  especially 
during  loading  or  unFoading  operations 
where  the  risk  of  a  discharge  is 
increased.  Also,  owners  or  operators  of 
large  facilities  that  handle,  store,  or 
transport  oil  at  more  than  one 
geographically  distinct  location  (e.g..  oil 
storage  areas  at  opposite  ends  of  a 
single,  continuous  parcel  of  property) 
shall,  as  appropriate,  develop  separate 
sections  of  the  response  plans  for  each 
area  where  oil  is  stored,  used,  or 
distributed. 

Several  commenters  expressed 
confusion  between  the  tiered  planning 
amounts  described  in  proposed 
§  112.20(h)(5)  and  the  response  tiers  in 


proposed  Appendix  F  for  mobilizing 
resources  in  response  to  a  worst  case 
discharge.  To  avoid  confusion  in  the 
final  rule,  EPA  replaces  the  term  "tiered 
planning  scenarios"  with  "response 
planning  levels"  to  describe  small. 
medium,  and  worst  case  response 
planning  amounts. 

Drills/Exercises  and  Training 

The  proposed  rule  contained  general 
requirements  for  response  training  and 
drills/exercises,  but  did  not  specify 
what  the  training  and  drills/exercises 
should  entail.  Specifically,  proposed 
§  112.7(f)(l)(iii)  required  that  all 
personnel  involved  in  oil-handling 
activities  participate  in  unannounced 
drills/exercises,  at  least  annually. 
Proposed  §  112.20(h)(8)(ii)  required  that 
the  facility  response  plan  contain  a 
description  and  record  of  training 
courses  and  periodic  unannounced 
drills/exercises  to  be  carried  out  under 
the  response  plan. 

Some  commenters  suggested  that 
training  should  be  required  only  for 
employees  of  "substantial  harm 
facilities"  and  that  only  response 
personnel  should  be  required  to 
participate  in  drills/exercises.  EPA 
notes  that  a  general  training  program  is 
required  at  40  CFR  112.7(e)(10)  fdr  all 
facilities  subject  to  the  rule.  However, 
the  final  rule  limits  the  requirement  for 
response  training  and  drills/exercises  to 
facilities  that  must  prepare  a  response 
plan. 

One  commenter  argued  that  the  OPA 
does  not  mandate  employee  training. 
EPA  notes  that  the  OPA  added  CWA 
section  311(j)(5)(C)  to  specify  that  the 
response  plan  must  describe  training 
and  periodic  unannoimced  drills/ 
exercises  to  be  carried  out  under  the 
plan.  The  Agency  interprets  this 
requirement  to  mean  that  Congress 
intended  for  facilities  to  conduct  a 
program  of  training  and  drills/exercises 
for  response  to  oil  spills. 

EPA  has  moved  some  subject  matter 
on  response  training  and  drills/exercises 
from  proposed  §  112.7  to  a  new  §  112.21 
so  that  all  requirements  relevant  to 
implementation  of  the  OPA  (i.e., 
requirements  for  response  training)  are 
addressed  in  this  final  rule. 
Requirements  for  oil  spill  prevention    ' 
training  that  are  not  necessary  for  the 
OPA  implementation  will  remain  in 
proposed  §  112.7(f)  and  will  be 
addiressed  in  a  separate  rulemaking. 

To  provide  additional  direction  to  the 
regulated  commimity  on  what 
constitutes  an  acceptable  training 
program,  EPA  expands  the  discussion  of 
training  in  today's  final  rule.  As  set 
forth  at  §  112.21.  response  training  must 
be  functional  in  nature  and 


commensurate  wi\h  the  specific  duties 
of  each  type  of  facility  personnel  with 
responsibilities  under  the  plan.  A 
facility's  training  program  can  be  based 
on  the  USCG's  Training  Elements  for  Oil 
Spill  Response,  to  the  extent  applicable 
to  facility  operations,  or  another 
response  training  program  acceptable  to 
the  RA.  The  training  elements  are 
available  from  Petty  Officer  Daniel  Caras 
at  (202)  267-6570  or  fax  267-4085/4065. 

As  set  forth  in  the  OPA,  drills/ 
exercises  are  evolutions  that  are 
designed  to  periodically  test  the  ability 
of  response  personnel  to  ensure  the 
safety  of  the  facihty  and  to  mitigate  or 
prevent  discharges  of  oil.  A  drill/ 
exercise  program  is  comprised  of  facility 
drills/exercises,  including  tabletop  and 
deployment  e.xercises,  both  announced 
and  unannounced,  as  well  as 
participation  in  larger  area  drills/ 
exercises  and  evaluation  of  these  drills/ 
exercises.  The  requirement  to  develop  a 
drill/exercise  program  is  included  at 
§  112.21.  This  section  references  the 
National  PREP.  As  described  in  Section 
l.C  of  this  preamble,  PREP  is  a  joint 
industry/government  effort  to  establish 
recognized  national  guidelines  for 
conducting  drills/exercises  to  meet  the 
OPA  requirements.  Following  the  PREP 
guidelines  (see  Appendix  E  to  this  part, 
section  10,  for  availability)  would 
satisfy  a  facility's  requirements  for 
drills/exercises  under  this  final  rule. 
Alternately,  under  §  112.21(c),  a  facihty 
owner  or  operator  may  develop  a 
program  that  is  not  based  on  the  PREP 
guidelines.  Such  a  program  is  subject  to 
approval  by  the  RA  based  on  the 
description  of  the  program  provided  in 
the  response  plan. 

Descriptions  of  training  and  drills/ 
exercises  for  facility  personnel  engaged 
in  oil  spill  response  must  be  provided 
in  the  plan  as  stated  in  §  1 12.20(h)(8). 
To  satisfy  this  requirement,  facilities 
must  describe  conformance  with  the 
PREP  guidelines  as  part  of  their 
response  plan  or  provide  a  detailed 
description  of  an  alternative  drill/ 
exercise  program.  Lessons  learned  from 
t]ie  facility  owner's  or  operator's 
evaluation  of  response  drills/exercises 
may  help  identify  other  relevant  subject 
areas  for  training.  As  part  of  the  PREP 
development  process,  the  USCG,  with 
assistance  from  other  Federal  agencies, 
OSROs,  and  the  regulated  community, 
is  preparing  a  reference  document  to 
assist  facility  owners  and  operators  In 
the  evaluation  of  their  drills/exercises. 

As  described  in  Section  II.B  of  this 
preamble,  some  commenters  objected  to 
including  logs  for  training  and  drills/ 
exercises  in  the  response  plan.  EFA  will 
not  require  training  records  and  records 
of  drills/exercises  to  be  included  in  the 
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commensurate  wi\h  the  specific  duties 
of  each  type  of  facility  personnel  with 
responsibilities  under  the  plan.  A 
facility's  training  program  can  be  based 
on  the  USCG's  Training  Elements  for  Oil 
Spill  Response,  to  the  extent  applicable 
to  facility  operations,  or  another 
response  training  program  acceptable  to 
the  RA.  The  training  elements  are 
available  from  Petty  Officer  Daniel  Caras 
at  (202)  267-6570  or  fax  267-4085/4065. 

As  set  forth  in  the  OPA,  drills/ 
exercises  are  evolutions  that  are 
designed  to  periodically  test  the  ability 
of  response  personnel  to  ensure  the 
stfety  of  the  facility  and  to  mitigate  or 
prevent  discharges  of  oil.  A  drill/ 
exercise  program  is  comprised  of  facility 
drills/exerrises,  including  tabletop  and 
deployment  exercises,  both  announced 
and  unannounced,  as  well  as 
participation  in  larger  area  drills/ 
exercises  and  evaluation  of  these  drills/ 
exercises.  The  requirement  to  develop  a 
drill/exercise  program  is  included  at 
§  112.21.  This  section  references  the 
National  PREP.  As  described  in  Section 
J.C  of  this  preamble,  PREP  is  a  joint 
industry/government  effort  to  establish 
recognized  national  guidelines  for 
conducting  drills/exercises  to  meet  the 
OPA  requirements.  Following  the  PREP 
guidelines  (see  Appjendix  E  to  this  part, 
section  10,  for  availability)  would 
satisfy  a  facility's  requirements  for 
drills/exercises  under  this  final  rule. 
Alternately,  under  §  112.21(c),  a  facihty 
owner  or  operator  may  develop  a 
program  that  is  not  based  on  the  PREP 
guidelines.  Such  a  program  is  subject  to 
approval  by  the  RA  based  on  the 
description  of  the  program  provided  in 
the  response  plan. 

Descriptions  of  training  and  drills/ 
exercises  for  facility  personnel  engaged 
in  oil  spill  response  must  be  provided 
in  the  plan  as  stated  in  §  1 12.20(h)(8). 
To  satisfy  this  requirement,  facilities 
must  describe  conformance  with  the 
PREP  guidelines  as  part  of  their 
response  plan  or  provide  a  detailed 
description  of  an  alternative  drill/ 
exercise  program.  Lessons  learned  from 
t]ie  facility  owner's  or  operator's 
evaluation  of  response  drills/exercises 
may  help  identify  other  relevant  subject 
areas  for  training.  As  part  of  the  PREP 
development  process,  the  USCG,  with 
assistance  from  other  Federal  agencies, 
OSROs,  and  the  regulated  community, 
is  preparing  a  reference  document  to 
assist  facility  owners  and  operators  in 
the  evaluation  of  their  drills/exercises. 

As  described  in  Section  II.B  of  this 
preamble,  some  commenters  objected  to 
including  logs  for  training  and  drills/ 
exercises  in  the  response  plan.  EPA  will 
not  require  training  records  and  rvcords 
nf  drills/exercises  to  be  included  in  the 


response  plan,  because  that  is 
impracticable  without  constantly 
revising  the  plan.  Section 
112.20(h){8)(iv)  of  the  final  mle  makes 
it  clear  that  the  logs  may  be  included  in 
the  response  plan  or  maintained  as  an 
annex  to  the  response  plan. 

C.  Section-by-Section  Analysis 

This  section  lists  sequentially  the 
major  changes  from  the  proposed  rule 
that  have  been  incorporated  into  today's 
final  rule.  The  revisions  hsted  below 
result  from  consideration  of  public 
comments  on  the  proposed  rule  (as 
previously  discussed,  the  Response  to 
Comments  Document  for  the  Facility 
Response  Plan  Rulemaking  maintained 
at  the  docket  contains  detailed 
summaries  of,  and  responses  to.  all 
comments  received  on  the  proposed 
rule)  and  from  efforts  to  coordinate  EPA 
and  other  Federal  agencies' 
requirements  for  implementing  response 
plan  regulations  under  the  OPA.  A 
detailed  discussion  of  the  reasoning 
behind  most  of  these  changes  can  be 
found  in  Section  I.C  or  II.B  of  this 
preamble.  In  addition  to  the  major 
changes  detailed  below,  EPA  has  also 
made  a  series  of  minor  editorial  changes 
to  correct  typographical  and 
grammatical  errors,  to  conform  more 
closely  with  language  from  different 
sections  of  today's  rule  and  language 
from  the  USCG's  interim  final  rule  for 
NfTR  facilities,  and  to  improve  the 
clarity  of  the  requirements. 

As  discussed  m  Section  I  of  this 
preamble,  EPA  vdll  defer  finalizing 
changes  to  certain  sections  of  the 
regulation  as  proposed  in  the  proposed 
rule.  EPA  plans  to  address  these 
changes  in  a  subsequent  rulemaking. 
Changes  to  the  following  paragraphs 
from  the  proposed  rule  are  not  included 
in  today's  final  rule:  paragraphs  (d)(4) 
a.id  (g)  of  §  112.1  (General  Applicability 
and  Notification);  paragraph  (d)  of 
§  1 12.4  (Amendment  of  Spill 
Prevention,  Control,  and 
Countermeasure  Plan  by  Regional 
Administrator);  and  paragraphs  (a)(2), 
(d).  (f),  (i),  and  (j)  of  §  112.7  (Spill 
Prevention,  Control,  and 
Countermeasure  Plan  general 
requirements).  Also.  Appendi>^  H 
(Brittle  Fracture  Considerations  in  API 
Standard  653)  as  proposed  at  58  FR 
8324  is  not  included  in  today's  final 
rule. 

Section  112.2    Definition^ 

In  §  112.2,  the  definitions  of  "adverse 
weather,"  "contract  or  other  approved 
means,"  "maximum  extent  practicable." 
and  "worst  case  discharge  '  are  revised; 
the  definitions  of  "alteration"  and 
"repair"  from  the  proposed  rule  are  not 


included;  and  definitions  of  "fish  and 
wildlife  and  sensitive  environments" 
and  "oil  spill  removal  organization"  are 
added. 

SecUon  112.20    Facility  Response  Plans 

Throughout  §  112.20.  the  term 
"emergency  response  coordinator"  is    " 
replaced  with  the  term  "qualified 
individual."  and  the  term 
"environmentally  sensitive  areas"  is 
replaced  with  the  term  "fish  and 
wildhfe  and  sensitive  environments." 

Paragraph  (a)  is  reorganized  and 
revisedto  specify  EPA's  approach  to 
implement  the  facility  response  plan    . 
requirements  of  OPA  and  of  this  final 
rule. 

Paragraphs  (a)(2)(ii)  and  (iii) 
(paragraphs  (a)(2)(ii)  and  (iii)  from  the 
proposed  rule)  are  expanded  to  specify 
that  for  new  facilities  and  facilities 
undergoing  a  plaimed  change  in 
operations,  adjustments  to  the  response 
plan  to  refiegt  changes  that  occur  at  the 
facility  during  the  start-up  phase  of 
operations  must  be  submitted  to  the  RA 
after  an  operational  trial  period  of  60 
days. 

Paragraph  (b)(1)  is  revised  to  clarify 
that  if  the  RA  makes  a  determination  of 
substantial  harm  then  he  or  she  shall 
notify  the  facility  owner  or  operator  in 
writing  and  shall  provide  a  basis  for  the 
determination. 

Paragraph  (c)(4)  is  revised  to  specify, 
for  plans  to  be  reviewed  by  the  RA,  that 
the  RA  will  review  plans  periodically 
on  a  schedule  established  by  the  RA 
provided  that  the  period  between  plan 
reviews  does  not  exceed  five  years. 

Paragraph  (d)(1)  is  revised  to  extend 
its  applicability  to  all  facilities  for 
which  a  response  plan  is  required  and 
to  clarify  that  only  revised  portions  of 
e  response  plan  need  to  be  resubmitted 
for  approval  and  inclusion  in  the 
existing  plan.  The  requirement  for  the 
RA  to  review  for  approval  changes  to 
plans  for  "significant  and  substantial 
harm  facilities"  that  was  proposed  at 
§  112.20(d)(1)  has  been  moved  to  new 
§  112.20(d)(4). 

Paragraphs  (d)(l)(iii)  and  (d)(2)  are 
revised  to  clarify  that  a  change  in  the 
identity  of  an  OSRO(s)  that  does  not 
result  in  a  material  change  in  support 
capabilities  is  not  a  material  change 
requiring  approval  but  that  a  copy  of 
such  a  change  must  be  provided  to  the 
RA. 

Paragraph  (d)(2)  is  revised  to  state  that 
certain  amendments  do  not  require 
"approval"  by  the  RA,  rather  than 
"prior  approval." 

Paragraph  (d)(3)  is  added  to  indicate 
that  the  EPA-issued  facility 
identification  number  (where  one  has 
been  assigned)  must  accompany  any 
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changes  to  the  plan  that  are  submitted 
to  the  RA.  This  number  is  issued  when 
the  plan  was  received  and  is  included 

on  all  EPA  correspondences  to  the 
facility.  Including  thi^  number  on  all 
subsequent  submissiqas  by  the  facility 
to  EPA  will  ensure  proper  tracking  and 
handUng  of  information. 

Paragraph  (0(l){i)  i^  revised  to  clarify 
that  total  oil  storage  capacity  and  not 
total  storage  capacity  |s  the  criteria  to  be 
evaluated.  j 

Paragraph  (f)(l)(ii)(^)  is  revised  to 
clarify  that  adequate  secondary 
containment  must  ace  ount  for 
precipitation  as  requiied  by 
§n2.7(e)(2)(ii).  i 

Paragraph  (f)(l){ii)(I))  is  revised  to 
clarify  it  addresses  reportable  oil  spills. 

Paragraphs  (f)(l)(ii)(B)  and  (n(2)(i)(D) 
are  revised  to  remove  reference  to 
Appendix  D.  to  add  a  Reference  to  the 
"Guidance  for  Facility  and  Vessel 
Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Envaronmei^ts"  (see  Appendix 
E  to  this  part,  section  10,  for 
availability)  and  the  appropriate  ACP, 
and  to  clarify  that  uselof  an  alternative 
formula  does  not  requnre  prior  approval 
by  the  VJK  but  that  the  formula  must  be 
comparable  to  the  appropriate  formula 
in  Appendix  C  to  this  jwirt.  Conforming 
edits  are  made  to  paragraphs  (a)(3]  and 
(e).  [ 

Paragraph  (f)(2)(ii)  is  revised  to  clarify 
that  "any  person"  inc  udes 
representatives  from  ether  government 
agencies  in  addition  ti  >  the  pubhc,  to 
more  accurately  describe  the  contents  of 
paragraph  {f)(2)(i)  as  factors  not  criteria, 
and  to  clarify  that  the  RA  shall  consider 
petitions  and  respond  in  an  appropriate 
amount  of  time. 

Paragraph  (f)(3)(i)  is  removed  to 
reflect  the  deletion  of  i\pp>endix  D  and 
because  the  RA  alread  y  has  authority 
under  p>aragraph  (fl{2)rto  consider 
proximity  to  other  are^s  determined  to 
possess  ecological  val  le.  The  remainder 
of  paragraph  (f)(3)  is  r  mumbered 
accordingly. 

Paragraph  (g)  is  reoiganized  by 
removing  the  requirement  for  periodic 
review  and  update  of  he  plan  from 
paragraph  (g)(1)  and  n  loving  it  to  new 
paragraph  {g)(3). 

Paragraph  (h)  is  revised  to  clarify  the 
mandatory  nature  of  /  ppendix  F. 

Paragraphs  (h)(l)(vi  and  (h)(3)(vii) 
are  revised  to  clarify  ijiat  facility  owners 
or  operators  need  only  reference  but  not 
include  community  evacuation  plans  in 
the  respxnise  plan.       ! 

Paragraph  (h)(l)(vii|  is  revised  to 
clarify  that  securing  the  source  of  the 
discharge  is  among  the  immediate 
measures  that  must  bq  < 
plan. 


described  in  the 


Paragraph  (hM2)  is  revised  to  clarify 
that  a  brief  description  of  the  type  of 
facility  (i.e.,  SIC  Code)  must  be  provided 
as  part  of  the  basic  facihty  information. 

Paragraph  (h)(3Kx)  is  removed  and 
paragraph  (h)(3Ki)  is  revised  to  clarify 
the  mandatory  nature  of  Appendix  E 
and  allow  under  certain  circumstances 
owners  or  operators  to  make  comparable 
arrangements  for  response  resources. 

Paragraph  (hK5)  is  revised  to  replace 
the  reference  to  tiered  response 
planning  with  a  reference  to  response 
planning  levels.  Conforming  edits  are 
made  to  Appendix  F. 

Paragraph  (h)(5)(ii)  is  revised  to 
clarify  that  for  complexes,  the  small 
planning  quantity  shall  be  the  larger  of 
the  amounts  calculated  for  each 
component  of  the  facility. 

Paragraph  (h)(8)  is  revised  to  clarify 
the  requirements  to  describe  programs 
for  drills/exercises  and  response 
training,  and  indicate  that  logs  may  be 
kept  as  an  annex  to  the  response  plan. 

Paragraph  (h)(ll)  is  added  to  cross- 
reference  the  requirement  at 
§  112.20(aK2)  to  complete  a  response 
plan  cover  sheet  provided  in  Section  2.0 
of  Appendix  F. 

New  §  112.20(i)  is  added  to  allow 
owners  or  operators  to  request 
reconsideration  of  or  appeal  certain 
decisions  by  the  RA. 

Section  112.21    Facility  Response 
Training  and  Drills 

New  §  112.21  is  added  to  describe 
requirements  for  facility  response 
training  and  drills/exercises.  The 
requirements  for  annual  drills/exercises 
in  proposed  §  112.7(0(l)(iii)  are 
replaced  by  a  requirement  to  follow  the 
PREP  gxiidelines  or  an  alternative 
program  acceptable  to  the  RA. 
Provisions  related  to  spill  prevention 
training  in  §  112.7(f)  will  be  finalized  in 
a  future  rulemaking. 

Appendix  B — Memorandum  of 
Understanding  Among  DOI,  DOT,  and 
EPA 

The  Memorandiun  of  Understanding 
Among  the  Secretary  of  the  Interior, 
Secretary  of  Transportation,  and 
Administrator  of  the  Environmental 
Protection  Agency  signed  on  February  3, 
1994  is  added  at  Appendix  B  to  40  CFR 
part  112. 

Appendix  C — Substantial  Harm  Criteria 

The  title  of  the  Appendix  was 
changed  from  'Ttetermination  of 
Substantial  Harm"  to  "Substantial  Harm 
Criteria." 

Throughout  Appendix  C,  the  term 
"environmentally  sensitive  areas"  is 
replaced  with  the  term  "fish  and 
wildlife  and  sensitive  environments," 


the  term  "drinking  water  intake"  is 
replaced  with  the  term  "public  drinking 
water  intake,"  the  language  is  clarified 
to  indicate  which  provisions  are 
required,  and  "alternative"  is  changed 
to  "comparable." 

For  response  time  estimation 
purposes,  in  section  1.1,  the  definitions 
of  "Great  Lakes,"  "Higher  Volume  Port 
Area,"  and  "Inland  Area"  are  revised. 

The  list  of  the  substantial  harm 
criteria  in  section  2.0  is  removed  to 
eliminate  redundancy  with 
§  112.20(f)(1)  and  the  flowchart  in 
Attachment  C-I  to  Appendix  C.  Section 
2.1  is  renamed  section  2.0. 

In  new  section  2.0,  the  language  is 
clarified  to  indicate  that  the  term 
"public  drinking  water  intake"  is 
analogous  to  the  term  "public  water 
system"  at  40  CFR  143.2(c)  as  described 
at  40  CFR  part  110.  Footnotes  clarifying 
that  public  drinking  water  intakes  are 
analogous  to  public  water  systems  as 
described  at  40  CFR  143.2(c)  are  added 
to  this  section  and  Attachment  C-II.  The 
definition  of  "injury"  is  removed  from 
this  section  to  eliminate  redundancy 
with  the  definition  in  §  112.2. 

In  section  3.0,  the  last  sentence  is 
revised  to  clarify  that  for  facilities  that 
do  not  meet  the  substantial  harm  criteria 
using  a  comparable  formula  to  calculate 
the  planning  distance,  documentation  of 
the  comparable  formula  must  not  only 
be  maintained  at  the  facility  but  must  be 
made  available  to  EPA  if  requested.  The 
first  sentence  in  the  oil  t^nsport  on 
moving  navigable  waters  in  Attachment 
C-III  is  revised  to  include  "or  a 
comparable  formula  as  described  in 
§  112.20(a)(3)"  and  "for  oil  transport  on 
moving  navigable  water."  The  section 
describing  oil  transport  on-moving 
navigable  waters  in  Attachment  C-III  is 
clarified  to  indicated  that  adverse 
weather  conditions  shall  be  considered. 

In  Attachment  C-IIl,  a  section 
describing  a  method  to  determine  a 
planning  distance  for  tidal-influenced 
navigable  water  is  added  and  the 
appropriate  cross-reference  is  provided. 
A  paragraph  is  added  to  indicate  that  if 
a  facihty  owner  or  operator  determines 
that  more  than  one  type  of  navigable 
water  applies,  the  planning  distance 
calculation  must  be  performed  for  each 
navigable  water  type,  and  the  greatest 
distance  must  be  used  in  the  substantial 
harm  evaluation.  The  third  paragraph  is 
revised  to  provide  an  example  of  an 
instance  where  it  would  not  be 
necessary  to  calculate  a  planning 
distance  for  screening  purposes.  The 
fourth  paragraph  of  Attachment  C-III  is 
revised  to  include  a  reference  to  the 
example  for  determining  the  planning 
distance  for  the  two  types  of  navigable 
waters.  The  format  of  Table  3  is  revised 


and  further  explanation  of  how  the  time 
intervals  in  Table  3  should  be  used  to 
calculate  a  baseline  planning  distance  is 
added.  A  conversion  constant  is  added 
to  the  formula  for  calculating  the  surface 
area  covered  by  an  oil  spill  on  still 
water.  Conforming  changes  are  made  to 
the  description  of  the  formula  and  the 
sample  calculation.  Qarifying  language 
is  added  to  the  description  of  the 
section  on  oil  transport  over  land.  Also, 
language  is  added  to  clarify  the  term 
"close  proximity"  for  purposes  of 
calculating  the  planning  distance. 
Section  4.0  "References"  is  added  to 
Appendix  C. 

Environmentally  Sensitive  Areas 
(Appendix  D  in  the  Proposed  Rule) 

The  Environmentally  Sensitive  Areas 
appendix  from  the  proposed  rule  is 
removed.  Instead,  EPA  refers  owners  or 
operators  to  Appendices  I,  II,  and  111  of 
the  "Guidance  for  Facihty  and  Vessel 
Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments,"  (see 
Appendix  E  to  this  part,  section  10,  for 
availability)  and  to  the  appropriate  ACP 
for  guidance  in  identifying  fish  and 
wildlife  and  sensitive  environments. 

Appendix  D — Determination  of  a  Worst 
Case  Discharge  (Appendix  E  in  the 
Proposed  Rule) 

Throughout  Appendix  D,  the  language 
is  clarified  to  indicate  which  provisions 
are  required  and  which  are  provided 
only  as  guidance.  The  last  sentence  of 
the  first  paragraph  of  the  instructions  is 
revised  to  remove  "and  its  proximity  to 
navigable  waters." 

Paris  Al  and  Bl  of  the  instructions  for 
the  determination  of  the  worst  case 
discharge  at  single-tank  facilities  are 
revised  to  reflect  credit  for  adequate 
secondary  containment. 

Parts  A3  and  B3  of  the  instructions 
are  removed  and  Parts  A2  and  B2  and 
explanatory  notes  revised  to  reflect 
elimination  of  the  additional  10  percent 
factor  for  proximity  to  navigable  waters 
and  clarification  of  the  terms 
"permanently  manifolded  tanks"  and 
"adequate  secondary  containment." 

Part  B  of  the  instructions  for  the 
determination  of  the  worst  case 
discharge  for  production  facilities  is 
revised  to  reflect  changes  in  the 
calculations  for  production  wells 
producing  by  pumping.  Part  B  is  also 
revised  to  reflect  changes  in  the 
calculations  for  exploratory  wells  and 
production  wells  producing  under 
pressure.  Attachment  D-I  is  added  to 
describe  these  changes. 
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and  further  explanation  of  how  the  time 
intervals  in  Table  3  should  be  used  to 
calculate  a  baseline  planning  distance  is 
added.  A  conversion  constant  is  added 
to  the  formula  for  calculating  the  surface 
area  covered  by  an  oil  spill  on  still 
water.  Conforming  changes  are  made  to 
the  description  of  the  formula  and  the 
sample  calculation.  Qarifying  language 
is  added  to  the  description  of  the 
section  on  oil  transport  over  land.  Also, 
language  is  added  to  clarify  the  term 
"close  proximity"'  for  purposes  of 
calculating  the  planning  distance. 
Section  4.0  "References"  is  added  to 
Appendix  C. 

Environmentally  Sensitive  Areas 
{Appendix  D  in  the  Proposed  Rule) 

The  Environmentally  Sensitive  Areas 
appendix  from  the  proposed  rule  is 
removed.  Instead,  EPA  refers  owners  or 
operators  to  Appendices  I,  II,  and  111  of 
the  "Guidance  for  Facihty  and  Vessel 
Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments,"  (see 
Appendix  E  to  this  part,  section  10.  for 
availability)  and  to  the  appropriate  ACP 
for  guidance  in  identifying  fish  and 
wildlife  and  sensitive  environments. 

Appendix  D — Determination  of  a  Worst 
Case  Discharge  (Appendix  E  in  the 
Proposed  Rule) 

Throughout  Appendix  D,  the  laiiguage 
is  clarified  to  indicate  which  provisions 
are  required  and  which  are  provided 
only  as  guidance.  The  last  sentence  of 
the  first  paragraph  of  the  instructions  is 
revised  to  remove  "and  its  proximity  to 
navigable  waters." 

Parts  Al  and  Bl  of  the  instructions  for 
the  determination  of  the  worst  case 
discharge  at  single-tank  facilities  are 
revised  to  reflect  credit  for  adequate 
secondary  containment. 

Parts  A3  and  B3  of  the  instructions 
are  removed  and  Parts  A2  and  B2  and 
explanatory  notes  revised  to  reflect 
elimination  of  the  additional  10  percent 
factor  for  proximity  to  navigable  waters 
and  clarification  of  the  terms 
"permanently  manifolded  tanks"  and 
"adequate  secondary  containment." 

Part  B  of  the  instructions  for  the 
determination  of  the  worst  case 
discharge  for  production  facilities  is 
revised  to  reflect  changes  in  the 
calculations  for  production  wells 
producing  by  pumping.  Part  B  is  also 
revised  to  reflect  changes  In  the 
calculations  for  exploratory  wells  and 
production  wells  producing  under 
pressure.  Attachment  D-I  is  added  to 
describe  these  changes. 


Appendix  E— Determination  and 
Evaluation  of  Required  Response 
Resources  for  Facility  Response  Plans 
(Appendix  F  in  the  Proposed  Rule) 

The  title  of  the  Appendix  was 
changed  from  "Guidelines  for 
Determining  and  Evaluating  Required 
Response  Resources  for  Facility 
Response  Plans"  to  "Determination  and 
Evaluation  of  Required  Response 
Resources  for  Facility  Response  Plans." 

Throughout  Appendix  E,  the  term 
"environmentally  sensitive  areas"  is 
replaced  with  the  term  "fish  and 
wildlife  and  sensitive  environments"  as 
defined  at  §  112.2  and  references  to 
former  Appendix  D  replaced  v^ith 
references  to  the  Guidance  for  Facility 
and  Vessel  Response  Plans:  Fish  and 
Wildlife  and  Sensitive  Environments 
published  by  DOC/NOAA  in  the  Federal 
Register  on  March  29, 1994  and  to  the 
appropriate  ACP.  The  language  is 
clarified  to  indicate  which  provisions 
are  required.  Section  1.1  is  revised  to 
specify  that  this  appendix  shall  be  used 
by  facility  owners  and  operators  to 
determine  resources  for  the  response 
plan  and  by  the  RA  in  the Teview  of    " 
facility  response  plans. 

Section  1.2  iS  added  to  Appendix  E, 
and  the  definitions  of  non-persistent 
and  persistent  oils  and  non-petroleum 
oils  from  Attachment  F-2  of  the 
proposed  rule  are  moved  into  section 
12  of  Appendix  E.  Group  5  oils  are 
added  to  the  definition  of  persistent  oils 
to  account  for  oils  that  have  specific 
gravities  that  are  equal  to  or  greater  than 
1.0.  The  definitions  of  "nearshore," 
"ocean,"  "operating  area,"  and 
"operating  environment"  are  added  to 
section  1.2  of  Appendix  E.  Section  1.2.8 
is  added  to  reference  other  definitions. 

Sections  3.2  and  4.2  are  revised  to 
replace  "synonymous  with"  with  "that 
corresponds  to." 

Section  5.6  is  revised  to  indicate  that 
at  least  20  percent  of  the  on-water 
response  equipment  must  be  capable  of 
operating  in  shallow  water. 

A  reference  to  section  7.6  which 
describes  the  procedures  for  non- 
petroleum  oils  is  added  to  section  7.1. 
Section  7.4  is  revised  to  remove  the 
110  percent  factor  from  the  example 
worst  case  discharge  calculation.  The 
resulting  tier  values  are  revised 
accordingly. 

References  to  the  definitions  and 
response  resource  considerations  for 
Group  5  and  non-petroleum  oils  were 
added  to  Tables  2  and  3. 

As  described  in  Section  II. B  of  this 
preamble,  a  series  of  changes  to  the 
remaining  sections  of  Appendix  E  (e.g., 
the  addition  of  separate  procedures  for 
non-petroleum  oils)  are  made  to  ensure 


greater  consistency  with  the  equipment 
instructions  contained  in  the  USCG's 
interim  final  rule  for  MTR  facilities. 

Appendix  F— Model  Facility-Specific 
Response  Plan  (Appendix  G  in  the 
Proposed  Rule) 

The  title  of  Appendix  G,  "Standard 
Facility-Specific  Response  Plan,"  is 
changed  to  "Model  Facility-Specific 
Response  Plan"  in  the  final  rule. 

Throughout  Appendix  F.  the  term 
"emergency  response  coordinator"  is 
replaced  with  the  term  "qualified 
individual,"  the  term  "environmentally 
sensitive  areas"  is  replaced  with  the 
term  "fish  and  vdldhfe  and  sensitive 
environments,"  the  language  is  clarified 
to  indicate  which  provisions  are 
required,  and  the  language  is  clarified  In 
indicate  "oil  storage  capacity,"  "oil 
storage  tanks,"  and  "aboveground  oil 
storage  tanks"  where  appropriate. 

Section  1.0  is  revised  to  specify  that 
owners  or  operators  of  large  facilities 
that  handle,  store,  or  transport  oil  at 
more  than  one  geographically  distinct 
location  shall,  as  appropriate,  develop 
separate  sections  of  the  response  plan 
for  each  storage  area.  The  reference  for 
immediate  actions  is  changed  from 
■•(Section  1.7)  condensed"  to  "(Section 
1.7.1)  complete." 

Section  1.2  is  revised  to  indicate  that 
the  home  and  work  address  of  the 
qualified  individual(s)  shall  be  listed  in 
the  response  plan.  The  list  of  States 
with  EPA-approved  wellhead  protection 
programs  is  replaced  with  an 
information  number  for  the  SDWA 
Hotline  and  a  definition  of  "wellhead 
prptection  area"  is  added. 

Paragraph  4  (now  paragraph  5)  of  the 
introduction  to  section  1.3,  Emergency 
Response  Information,  is  revised  to 
clarify  which  types  of  emergency 
response  personnel  should  be  included 
on  the  personnel  Usts.  Section  1.3.1  is 
revised  to  include  the  phone  number  of 
the  Regional  Response  Center,  to  specif 
that  the  Federal  OSC  should  be 
contacted,  and  to  remove  the  item 
requiring  notification  of  the  Area 
Committee  from  the  fist.  Section  1.3.2  is 
split  into  sections  1.3.2  and  1.3  3  and 
the  remainder  of  section  1.3  is 
renumbered  accordingly.  Also,  section 
1.3.2  is  revised  to  improve  clarity  and 
to  indicate  that  the  facihty  owner  or 
operator  must  follow  appropriate 
procedures  contained  in  the  NCP  and 
ACP  to  obtain  approval  for  the  use  of 
dispersants.  New  section  1.3.3  is  revised 
to  include  a  log  for  basic  information  on 
equipment  testing  (from  section  1.3.2  of 
the  proposed  rule)  and  deplovment 
drills  (from  the  results  of  required 
drills/exercises).  Section  1.3.3  (now 
1.3.4)  is  revised  by  reordering  the  lists 
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and  adding  "pager  Qumber"  to  the 
facility  response  team  list.  Section  1.3.4 
(now  1.3.5)  is  revised  to  clarify  that 
facilities  must,  as  appropriate,  reference 
existing  community  evacuation  plans. 

The  language  in  section  1.4  is  revised 
to  clarify  the  mandalory  nature  of  the 
hazard  evaluation  provisions.  A 
definition  of  surface  impoundment  is 
added  to  section  1.4,1.  In  section  1.4.2, 
examples  of  areas  of  economic 
importance  are  add^.  Section  1.4.3  is 
revised  to  remove  the  word 
"quantitative."         j 

Section  1.5.2  is  revised  to  remove 
details  on  the  calculation  of  worst  case 
discharge  planning  tolume  to  avoid 
redunduicy  with  Appendix  D. 

A  form  detailing  recommended 
immediate  actions  i^  added  to  section 
1.7.1. 

Section  1.8  is  reviited  to  clarify  the 
requirements  to  desoribe  the  facility's 
drill/exercise  and  trtining  programs  and 
to  reflect  that  logs  may  be  included  in 
the  response  plan  on  kept  as  an  annex 
to  the  plan.  Conformjing  changes  are 
made  to  the  sample  jogs  throughout  the 
appendix.  ! 

Section  1.9  is  revi^d  to  add  provision 
L,  that  requires  the  owner  or  operator  of 
a  complex  to  identin  the  interface 
between  portions  of  the  facility  that  are 
regulated  by  differeqt  agencies.  EPA 
believes  that  this  wiljl  help  reinforce 
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owners  or  operators  understanding  of 
jurisdictional  issues  at  certain  faciUties. 

The  response  plan  cover  sheet  is 
revised  to  a  fill-in-the-blank  form.  A 
footnote  is  added  to  explain  where  to 
locate  Dun  A  Bradstreet  and  SIC  code 
information.  Conforming  changes  are 
made  to  Section  2.0, 

The  acronyms  EXX,  MMS,  PREP, 
RRC,  and  RSPA  are  added  to  section  3.0. 


Rute  Famlianzatioo  ..... 

FaoWy  Response  Ran 

Total _. 


Table  i.- 


III.  Regulatory  Analyses 

A.  Executive  Order  12866 

Under  E.O.  12866.  (58  PR  51735, 
October  4,  1993)  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  E.O.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  lilcely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 

Total  Cost  To  Affected  Facilities  of  the  Final  Rule 

Pn  millions  of  dollars] 


or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  E.0. 12866. 

Pursuant  to  the  terms  of  E.O.  12866, 
it  has  been  determined  that  this  rule  is 
a  "significant  regulatory  action"  because 
it  will  have  an  annual  effect  on  the 
economy  of  more  than  $100  million.  An 
economic  analysis  performed  by  the 
Agency,  available  for  inspection  in 
Room  M2615  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460,  shows  that  this 
rule  would  result  in  estimated  costs  to 
affected  facilities  of  greater  than  $1 00 
million  in  the  first  year.  As  such,  this 
action  was  submitted  to  OMB  for  review 
as  required  by  E.O.  12866.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

The  analysis  shows  that  the  action 
will  result  in  costs  to  the  regulated 
community  of  appro.ximately  $107.2 
million  during  the  first  year  that  the  rule 
is  in  effect  and  approximately  $41.6 
million  in  each  subsequent  year.  The 
first-year,  subsequent-year,  and 
annualized  costs  of  the  revisions  to 
affected  facilities  are  presented  in  Table 
1. 


Requirement 


First-year 
costs 


12.2 

95.0 

107.2 


EPA  is  also  expected  to  incur  costs 
estimated  at  $1.3  million  in  the  first 
year  and  $1.2  million  in  the  second  year 
to  implement  the  program. 

The  Regulatory  Imbact  Analysis  (RIA) 
prepared  in  support  (if  this  rule  also 
includes  an  assessmeat  of  the 
environmental  benefits  associated  with 
the  proposed  revisions.  This  quantified 
benefit  estimate  includes  only  the 
benefits  of  avoided  c|ean-up  costs,  value 
of  lost  product,  avoi 
damages,  and  avoi 
as  a  resuh  of  the  miti 
severity  of  spills  that 
damages  caused  by  oil  spills  that  are  not 
included  in  the  quantitative  estimate, 
include  lost  profit  by  business,  public 
health  risks,  and  fore|one  existence/ 
option  value.  Assimiitig  that  response 
plans  effectively  reduce  oil  spill  damage 


Subsequent- 
year  costs 


0 

41.6 
41.6 


Annualized 

value  of  total 

costs 


1.7 

48.7 
50.4 


natural  resource 
property  damages 
;ation  of  the 
ur.  Other 


by  30  percent,  benefits  that  have  been 
quantified  in  the  RIA  are  estimated  to 
range  fi^m  $20.3  million  to  $40.6 
million  depending  on  assumptions 
regarding  the  volume  of  discharged  oil 
that  escapes  secondary  containment 
systems. 

B,  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601-611)  requires  that  a 
Regulatory  Flexibility  Analysis  be 
preformed  for  all  rules  that  are  likely  to 
have  a  "significant  impact  on  a 
substantial  number  of  small  entities." 
The  results  of  a  preliminary  analysis 
indicate  that  this  rule  will  not  have 
significant  adverse  impacts  on  small 
businesses  because  small  businesses  are 
unlikely  to  meet  the  criteria  to  prepare 
and  submit  a  response  plan  and  are 


therefore  unlikely  to  be  affected  by  the 
facility  response  planning  requirements, 
which  account  for  virtually  all  of  the 
total  costs  of  the  final  rulemaking  (see 
the  "Regulatory  Impact  Analysis  of 
Revisions  to  the  Oil  Pollution 
Prevention  Regulation  to  Implement  the 
FaciUty  Response  Planning 
Requirements  of  the  Oil  Pollution  Act  of 
1990,"  Appendix  F,  March  1994. 
available  for  inspection  in  Room  M2615 
at  the  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW..  Washington. 
DC  20460).  Therefore.  EPA  certifies  that 
this  proposed  rule  is  not  expected  to 
have  a  significant  impact  on  small 
entities,  and  therefore  that  no 
Regulatory  Flexibility  Analysis  is 
necessary. 


C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  control  number 
2050-0135. 

Preparation  of  a  response  plan  has  an 
estimated  first-year  reporting  burden 
ranging  from  131.75  hours  to  350  hours 
per  respondent,  averaging  194.5  h6urs, 
and  an  estimated  first-year 
recordkeeping  burden  ranging  from  13.5 
hours  to  34  hours  per  respondent, 
averaging  21.5  hours.  These  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Maintaining,  reviewing,  and  updating  a 
response  plan  have  an  estimated  annual 
reporting  burden  in  subsequent  years 
ranging  from  52  hours  to  161  hours  per 
respondent,  averaging  83  hours,  and  an 
estimated  annual  recordkeeping  burden 
in  subsequent  years  ranging  from  two  to 
ten  hours  per  respondent,  averaging 
4.75  hours.  Facilities  regulated  under 
the  Oil  Pollution  Prevention  rule  that 
are  not  required  to  prepare  response 
plans  have  an  estimated  reporting 
burden  ranging  &t)m  0.25  to  6.5  hours 
per  respondent,  averaging  less  than  one 
hour. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  PoUcy  Branch;  EPA; 
401  M  St..  SW.  (Mail  Code  2136); 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 

D.  Display  of  OMB  Control  Numbers 

EPA  is  also  amending  the  table  of 
currently  approved  information 
collection  request  (ICR)  control  numbers 
issued  by  OMB  for  various  regulations. 
This  amendment  updates  the  table  to 
accurately  display  those  information 
requirements  contained  in  this  final 
rule.  This  display  of  the  OMB  control 
number  and  its  subsequent  codification 
in  the  Code  of  Federal  Regulations 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

The  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  resuh.  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(3)(B)  of  the  Administrative  ( 
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C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  control  number 
205Q-0135. 

Preparation  of  a  response  plan  has  an 
estimated  first-year  reporting  burden 
ranging  from  131.75  hours  to  350  hours 
per  respondent,  averaging  194.5  hburs, 
and  an  estimated  first-year 
recordkeeping  burden  ranging  from  13.5 
hours  to  34  hours  per  respondent, 
averaging  21.5  hours.  These  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Maintaining,  reviewing,  and  updating  a 
response  plan  have  an  estimated  annual 
reporting  burden  in  subsequent  years 
ranging  from  52  hours  to  161  hours  per 
respondent,  averaging  83  hours,  and  an 
estimated  annual  recordkeeping  burden 
in  subsequent  years  ranging  from  two  to 
ten  hours  per  respondent,  averaging 
4.75  hoiu^.  Facilities  regulated  under 
the  Oil  Pollution  Prevention  rule  that 
are  not  required  to  prepare  response 
plans  have  an  estimated  reporting 
burden  ranging  from  0.25  to  6.5  hours 
per  respondent,  averaging  less  than  one 
hour. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch;  EPA; 
401  M  St..  SW.  (Mail  Code  2136); 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 

D.  Display  of  OMB  Control  Numbers 

EPA  is  also  amending  the  table  of 
currently  approved  information 
collection  request  (ICR)  control  numbers 
issued  by  OMB  for  various  regulations. 
This  amendment  updates  the  table  to 
accurately  display  those  information 
requirements  contained  in  this  final 
rule.  This  display  of  the  OMB  control 
number  and  its  subsequent  codification 
in  the  Code  of  Federal  Regulations 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

The  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(3){B)  of  the  Administrative 


Procedure  Act  (5  U.S.C.  553(b)(3)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary. 

List  of  Subjects 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  112 

Environmental  protection.  Fire 
prevention.  Flammable  materials. 
Materials  handling  and  storage.  Oil 
pollution.  Oil  spill  response.  Penalties, 
Petroleum,  Reporting  and  recordkeeping 
requirements.  Tanks,  Water  pollution 
control,  Water  resources. 

Dated:  June  15, 1994. 
Carol  M.  Browner. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  Parts  9  and  112  are 
amended  as  follows: 

PART  9-OMB  APPROVAL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  ef  seq..  136-I36y; 
15  U.S.C.  2001.  2003,  2005.  2006.  2601-2671; 
21  use.  331  j.  346a,  348;  31  U.S.C  9701;  33 
U.S.C  1251  et  seq.,  1311, 1313d.  1314, 1321, 
1326. 1330, 1344. 1345  (d)  and  (e),  1361;  E.O. 
11735,  38  PR  21243.  3  CFR.  1971-1975 
Comp.  p.  973:  42  U.S.C  241,  242b,  243.  246. 
300f.  300g.  300g-l.  300g-2.  300g-3.  300g-4. 
300g-5.  300g-6.  300H-1.  300J-2,  300J-3,  300j- 
4,  300)-9. 1857  et  seq..  6901-€992k.  7401- 
7671q.  7542.  9601-9657,  11023. 11048. 

2.  Section  9.1  is  amended  by  adding 
a  centerheading  and  entry  to  the  table  in 
numerical  order  to  read  as  follows: 

§  9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  con- 
trol No. 


Oil  Pollution  Prevention;  Non-. 
Transportation-Related  On- 
shore FacJIities  112J20 2050-0135 


PART  112— OiL  POLLUTION 
PREVENTION 

3.  The  authority  citation  for  part  112 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321  and  1361;  E.O. 
12777  (October  18. 1991).  3  CFR.  1991 
Comp..  p.  351. 


4.  Section  1 12.2  is  amended  by 
removing  the  paragraph  designations  (a) 
through  (1).  placing  definitions  in 
alphabetical  order,  and  adding  the 
following  new  definitions  in 
alphabetical  order,  to  read  as  follows: 

§112.2    Definitions. 
•         •         •         «         » 

Adverse  weather  means  the  weather 
conditions  that  make  it  difficult  for 
response  equipment  and  personnel  to 
cleanup  or  remove  spilled  oil.  and  that 
will  be  considered  when  identifying 
response  systems  and  equipment  in  a 
response  plan  for  the  applicable 
operating  environment.  Factors  to 
consider  include  significant  wave  height 
as  specified  in  Appendix  E  to  this  part, 
as  appropriate,  ice  conditions, 
temperatures,  weather-related  visibility, 
and  currents  uithin  the  area  in  which 
the  systems  or  equipment  are  intended 
to  function. 

Complex  means  a  facility  possessing  a 
combination  of  transportation-related 
and  non-transportation-related 
components  that  is  subject  to  the 
jurisdiction  of  more  than  one  Federal 
agency  under  section  31  l(j)  of  the  Clean 
Water  Act. 

Contract  or  other  approved  means:  (1 ) 
A  vmtten  contractual  agreement  with  an 
oil  spill  removal  oi^anization(s)  that 
identifies  and  ensures  the  availabiUty  of 
the  necessary  personnel  and  equipment 
within  appropriate  response  times;  and/ 
or 

(2)  A  written  certification  by  the 
owner  or  operator  that  the  necessary 
personnel  and  equipment  resources, 
owned  or  operated  by  the  facility  owner 
or  operator,  are  available  to  respond  to 
a  discharge  within  appropriate  response 
times;  and/or 

(3)  Active  membership  in  a  local  or 
regional  oil  spill  removal  organization(s) 
that  has  identified  and  ensures  adequate 
access  through  such  membership  to 
necessary  personnel  and  equipment  to 
respond  to  a  discharge  within 
appropriate  response  times  in  the 
specified  geographic  areas;  and/or 

(4)  Other  specific  arrangements 
approved  by  the  Regional  Administrator 
upon  request  of  the  owner  or  operator. 

•         *         •         •         • 

Fish  and  wildlife  and  sensitive 
environments  means  areas  that  may  be 
identified  by  either  their  legal 
designation  or  by  evaluations  of  Area 
Committees  (for  planning)  or  members 
of  the  Federal  On-Scene  Coordinator's 
spill  response  structure  (during 
responses).  These  areas  may  include 
wetlands.  National  and  State  parks, 
critical  habitats  for  endangered/ 
threatened  species,  wilderness  and 
natural  resource  areas,  marine 
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sanctuaries  and  estuiirine  reserves, 
conservation  areas,  preserves,  wildlife 
areas,  wildlife  refuges,  wild  and  scenic 
rivers,  recreational  a«as,  national 
forests.  Federal  and  !  Itate  lands  that  are 
research  national  areas,  heritage 
program  areas,  land  Irust  areas,  and 
historical  and  archeo  logical  sites  and 
parks.  These  areas  ra  ly  also  include 
unique  habitats  such  as:  aquaculture 
sites  and  agricultiu-ai  surface  water 
intakes,  bird  nesting  u'eas,  critical 
biological  resource  a  eas,  designated 
migratorj-  routes,  anc  designated 
seasonal  habitats. 

Injury  means  a  mei  surable  adverse 
change,  either  long-  c  r  short-term,  in  the 
chemical  or  physical  quality  or  the 
viability  of  a  natural  esource  resulting 
either  directly  or  ind:  rectly  from 
exposure  to  a  dischai  je  of  oil,  or 
exposure  to  a  produc  of  reactions 
resulting  from  a  disci  arge  of  oil. 

Maximum  extent  p  acticabJe  means 
the  limitations  used  t  j  determine  oil 
spill  planning  resoun  ;es  and  response 
times  for  on-water  r3(  overy,  shoreline 
protection,  and  clean  jp  for  worst  case 
discharges  from  onsh  ire  non- 
transportation-relatei.  facilities  in 
adverse  weather.  It  cc  nsiders  the 
planned  capability  to  respond  lo  a  worst 
case  discharge  in  adv  srse  weather,  as 
contained  in  a  respon  se  plan  that  meets 
the  requirements  in  §  112.20  or  in  a 
specific  plan  approve  i  by  the  Regional 
Administrator. 


ide> 
d  s 


OH  SpJll  Removal 
an  entity  that  provi 
resoiuxes,  and  inclu 
not-for-profit  contrac^jr 
in-hoase  response 
been  established  in  a 
provide  requiied 


Worst  case  dischar^  p 
non-transportation-re 
means  the  largest  foreieeabl 
in  adverse  weather  cop 
determined  using  the 
Appendix  D  to  this  paH 

5.  Sections  112.20  aidll2.21  are 
added  to  read  as  folloi  \rs: 


<  respo  \se 


§112.20    Facility 

(a)  The  owmer  or 
transportation-related 
that,  because  of  its  location 
reasonably  be  expecte  1 
substantial  harm  to  tb 
discharging  oil  into  or 
waters  or  adjoining  s 
prepare  and  submit  a 
plan  to  the  Regional 
according  to  the  follo\|ing 

(1)  For  the  owner  or 
facility  in  operation 


oi 


C  Organization  means 
oil  spill  response 
any  for-profit  or 
,  cooperative,  or 
that  have 
[eographic  area  to 
resources. 


res  )urces i 


resp  )nse 


for  an  onshore 
3ted  facility 

e  discharge 

ditions  as 
vorksheets  in 


plans, 
operator  of  any  non- 
onshore  facility 
could 
to  cause 
environment  by 
on  the  navigable 

ines  shall 
acihty  response 
Ajdministrator, 
provisions: 
operator  of  a 
or  before 


February  18,  1993  who  is  required  to 
prepare  and  submit  a  response  plan 
under  33  U.S.C.  1321  (j)(5).  the  Oil 
Pollution  Act  of  1990  (Pub.  L.  101-380, 
33  U.S.C.  2701  etseq.)  requires  the 
submission  of  a  response  plan  that 
satisfies  the  requirements  of  33  U.S.C. 
1321(j)(5)  no  later  than  February  18, 
1993. 

(i)  The  owmer  or  operator  of  an 
existing  facility  that  was  in  operation  on 
or  before  February  18, 1993  who 
submitted  a  response  plan  by  February 
18,  1993  shall  revise  the  response  plan 
to  satisfy  the  requirements  of  this 
section  and  resubmit  the  response  plan 
or  updated  portions  of  the  response  plan 
to  the  Regional  Administrator  by 
February  18,  1995. 

(ii)  The  owner  or  operator  of  an 
existing  facility  in  operation  on  or 
before  February  18, 1993  who  failed  to 
submit  a  response  plan  by  February  18, 
1993  shall  prepare  and  submit  a 
response  plan  that  satisfies  the 
requirements  of  this  section  to  the 
Regional  Administrator  before  August 
30.1994.  II       j 

(2)  The  owner  or  operator  of  a  facility 
in  operation  on  or  after  August  30. 1994 
that  satisfies  the  criteria  in  paragraph 
(fl(l)  of  this  section  or  that  is  notified  by 
the  Regional  Administrator  pursuant  to 
paragraph  (b)  of  this  section  shall 
prepare  and  submit  a  facility  response 
plan  that  satisfies  the  requirements  of 
this  section  to  the  Regional 
Administrator. 

(i)  For  a  facility  that  commenced 
operations  after  February  18,  1993  but 
prior  to  August  30, 1994,  and  is  required 
to  prepare  and  submit  a  response  plan 
based  on  the  criteria  in  paragraph  (f)(1) 
of  this  section,  the  owner  or  operator 
shall  submit  the  response  plan  or 
updated  portions  of  the  response  plan, 
along  with  a  completed  version  of  the 
response  plan  cover  sheet  contained  in 
Appendix  F  to  this  part,  to  the  Regional 
Administrator  prior  to  August  30,  1994. 

(ii)  For  a  newly  constructed  facility 
ihat  commences  operation  after  August 
30. 1994,  and  is  required  to  prepare  and 
submit  a  response  plan  based  on  the 
criteria  in  paragraph  (f)(1)  of  this 
section,  the  owner  or  operator  shall 
submit  the  response  plan,  along  with  a 
completed  version  of  the  response  plan 
cover  sheet  contained  in  Appendix  F  to 
this  part,  to  the  Regional  Administrator 
prior  to  the  start  of  operations 
(adjustments  to  the  response  plan  to 
reflect  changes  that  occur  at  the  facility 
during  the  start-up  phase  of  operations 
must  be  submitted  to  the  Regional 
Administrator  after  an  operational  trial 
period  of  60  days). 

(iii)  For  a  facility  required  to  prepare 
and  submit  a  response  plan  after  August 


30, 1994,  as  a  result  of  a  plaimed  change 
in  design,  construction,  operation,  or 
maintenance  that  renders  the  facility 
subject  to  the  criteria  in  paragraph  (f)(1) 
of  this  section,  the  owner  or  operator 
shall  submit  the  response  plan,  along 
with  a  completed  version  of  the 
response  plan  cover  sheet  contained  in 
Appendix  F  to  this  part,  to  the  Regional 
Administrator  before  the  portion  of  the 
facility  imdergotng  change  commences 
operations  (adjustments  to  the  response 
plan  to  reflect  changes  that  occur  at  the 
facility  during  the  start-up  phase  of 
operations  must  be  submitted  to  the 
Regional  Administrator  after  an 
operational  trial  period  of  60  days). 

(iv)  For  a  facihty  required  to  prepare 
and  submit  a  response  plan  after  August 
30,  1994,  as  a  result  of  an  unplanned 
event  or  change  in  facility 
characteristics  that  renders  the  facility 
subject  to  the  criteria  in  paragraph  (f)(1) 
of  this  section,  the  owner  or  operator 
shall  submit  the  response  plan,  along 
with.a  completed  version  of  the 
response  plan  cover  sheet  contained  in 
Appendix  F  to  this  part,  to  the  Regional 
Administrator  within  six  months  of  the 
unplanned  event  or  change. 

(3)  In  the  event  the  owner  or  operator 
of  a  facility  that  is  required  to  prepare 
and  submit  a  response  plan  uses  an 
alternative  formula  that  is  comparable  to 
one  contained  in  Appendix  C  to  this 
part  to  evaluate  the  criterion  in 
paragraph  (f)(l)(ii)(B)  or  (f)(l)(ii)(C)  of 
this  section,  the  owner  or  operator  shall 
attach  documentation  to  the  response 
plan  cover  sheet  contained  in  Appendix 
F  to  this  part  that  demonstrates  the 
reliability  and  analytical  soundness  of 
the  alternative  formula. 

(b)(1)  The  Regional  Administrator 
may  at  any  time  require  the  owner  or 
operator  of  any  non-transpor^at ion- 
related  onshore  facility  to  prepare  and 
submit  a  facility  response  plan  under 
this  section  after  considering  the  factors 
in  paragraph  (0(2)  of  this  section.  If 
such  a  determination  is  made,  the 
Regional  Administrator  shall  notify  the 
facility  owner  or  operator  in  writing  and 
shall  provide  a  basis  for  the 
determination.  If  the  Regional 
Administrator  notifies  the  owner  or 
operator  in  writing  of  the  requirement  to 
prepare  and  submit  a  response  plan 
under  this  section,  the  owner  or 
operator  of  the  facility  shall  submit  the 
response  plan  to  the  Regional 
Administrator  within  sixmonths  of 
receipt  of  such  written  notification. 

(2)  The  Regional  Administrator  shall      - 
review  plans  submitted  by  such 
facilities  to  determine  whether  the 
facility  could,  because  of  its  location, 
reasonably  be  expected  to  cause 
significant  and  substantial  harm  to  the    . 


environment  by  dinchaiyng  oil  into  or 
on  the  navigable  waton  at  adjoining 
shorelines. 

(c)  The  Regional  Administrator  shall 
determine  whether  a  facility  could, 
because  of  its  location,  reasonably  be 
expected  to  cause  significant  and 
substantial  harm  to  the  environment  by 
discharging  oil  into  or  on  the  navigable 
waters  or  adjoining  shorelines,  based  on 
the  factors  in  paragraph  (f)(3)  of  this 
section.  If  such  a  determination  is  made, 
the  Regional  Administrator  shall  notify 
the  owner  or  operator  of  the  facility  in 
writing  and: 

(1)  Promptly  review  the  facility 
response  plan; 

(2)  Require  amendments  to  any 
response  plan  that  does  not  meet  the 
requirements  of  this  section; 

•  (3)  Approve  any  response  plan  that 
meets  the  requirements  of  this  section; 
and 

(4)  Review  each  response  plan 
periodically  thereafter  on  a  schedule 
established  by  the  Regional 
Administrator  provided  that  the  period 
between  plan  reviews  does  not  exceed 
five  years. 

(d)(1)  The  owner  or  operator  of  a 
facility  for  which  a  response  plan  is 
required  under  this  part  shall  revise  and 
resubmit  revised  portions  of  the 
response  plan  within  60  days  of  each 
facility  change  that  materially  may 
affect  the  response  to  a  worst  case 
discharge,  including: 

(i)  A  change  in  the  facility's 
configuration  that  materially  alters  the 
information  included  in  the  response 
plan; 

(ii)  A  change  in  the  type  of  oil 
handled,  stored,  or  transferred  that 
materially  alters  the  required  response 
resources; 

(iii)  A  material  change  in  capabilities 
of  the  oil  spill  removal  organization(s) 
that  provide  equipment  and  personnel 
to  respond  to  discharges  of  oil  described 
in  paragraph  (h)(5)  of  this  section; 

(iv)  A  material  change  in  the  facility's 
spill  prevention  and  response 
equipment  or  emergency  response 
procedures;  and 

(v)  Any  other  changes  that  materially 
affect  the  implementation  of  the 
response  plan. 

■  (2)  Except  as  provided  in  paragraph 
(d)(1)  of  this  section,  amendinents  to 
personnel  and  telephone  number  lists 
included  in  the  response  plan  and  a 
change  in  the  oil  spill  removal 
organization(s)  that  does  not  result  in  a 
material  change  in  support  capabilities 
do  not  require  approval  by  the  Regional 
Administrator.  Facility  owners  or 
operators  shall  provide  a  copy  of  such 
changes  to  the  Regional  Administrator 
as  the  revisions  occur.  -  ^ 
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Rnvironment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines. 

(c)  The  Regional  Administrator  shall 
determine  whether  a  facility  could, 
because  of  its  location,  reasonably  be 
expected  to  cause  significant  and 
substantial  harm  to  the  environment  by 
discharging  oil  into  or  on  the  navigable 
waters  or  adjoining  shorelines,  based  on 
the  factors  in  paragraph  (0(3)  of  this 
section.  If  such  a  determination  is  made, 
the  Regional  Administrator  shall  notify 
the  owner  or  operator  of  the  facility  in 
writing  and: 

(1)  Promptly  review  the  facility 
response  plan; 

(2)  Require  amendments  to  any 
response  plan  that  does  not  meet  the 
requirements  of  this  section; 

(3)  Approve  any  response  plan  that 
meets  the  requirements  of  this  section; 
and 

(4)  Review  each  response  plan 
periodically  thereafter  on  a  schedule 
established  by  the  Regional 
Administrator  provided  that  the  period 
between  plan  reviews  does  not  exceed 
five  years. 

(d)(1)  The  owner  or  operator  of  a 
facility  for  which  a  response  plan  is 
required  under  this  part  shall  revise  and 
resubmit  revised  portions  of  the 
response  plan  within  60  days  of  each 
facility  change  that  materially  may 
affect  the  response  to  a  worst  case 
discharge,  including: 

(i)  A  change  in  the  facility's 
configuration  that  materially  alters  the 
information  included  in  the  response 
plan; 

(ii)  A  change  in  the  type  of  oil 
handled,  stored,  or  transferred  that 
materially  alters  the  reqmred  response 
resources; 

(iii)  A  material  change  in  cap)abilities 
of  the  oil  spill  removal  organization(s) 
that  pro\'ide  equipment  and  personnel 
to  respond  to  discharges  of  oil  described 
in  paragraph  (h)(5)  of  this  section; 

(iv)  A  material  change  in  the  facility's 
spill  prevention  and  response 
equipment  or  emergency  response 
procedures;  and 

(v)  Any  other  changes  that  materially 
affect  the  implementation  of  the 
response  plan. 

■  (2)  Except  as  provided  in  paragraph 
(d)(1)  of  ttds  section,  amendments  to 
personnel  and  telephone  number  lists 
included  in  the  response  plan  and  a 
change  in  the  oil  spill  removal 
organization(s)  that  does  not  result  in  a 
material  change  in  support  capabilities 
do  not  require  approval  by  the  Regional 
Administrator.  Facility  owners  or 
operators  shall  provide  a  copy  of  such 
changes  to  the  Regional  Administrator 
as  the  revisions  occur. 


(3)  The  owner  or  operator  of  a  fecility 
that  submits  changes  to  a  response  plan 
as  provided  in  paragraph  (d)(1)  or  (d)(2) 
of  this  section  shall  provide  the  EPA- 
issued  facility  identification  number 
(where  one  has  been  assigned)  with  the 
changes. 

(4)  The  Regional  Administrator  shall 
review  for  approval  changes  to  a 
response  plan  submitted  pursuant  to 
paragraph  (d)(1)  of  this  section  for  a 
facility  determined  pursuant  to 
paragraph  (f)(3)  of  this  section  to  have 
the  potential  to  cause  significant  and 
substantial  harm  to  the  environment. 

(e)  If  the  owner  or  operator  of  a 
facility  determines  pursuant  to 
paragraph  (a)(2)  of  this  section  that  the 
facility  could  not,  because  of  its 
location,  reasonably  be  expected  to 
cause  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shoreUnes,  the  owner  or  operator  shall 
complete  and  maintain  at  the  facility  the 
certification  form  contained  in 
Appendix  C  to  this  part  and,  in  the 
event  an  alternative  formula  that  is 
comparable  to  one  contained  in 
Appendix  C  to  this  part  is  used  to 
evaluate  the  criterion  in  paragraph 
(n(l)(ii)(B)  or  (f)(l)(ii)(C)  of  this  section, 
the  owner  or  operator  shall  attach 
documentation  to  the  certification  form 
that  demonstrates  the  reliability  and 
analytical  soundness  of  the  comparable 
formula  and  shall  notify  the  Regional 
Administrator  in  writing  that  an 
alternative  formula  was  used. 

(0(1)  A  facility  could,  because  of  its 
location,  reasonably  be  expected  to 
cause  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines  pursuant  to  paragraph  (a)(2) 
of  this  section,  if  it  meets  any  of  the 
Jollowing  criteria  applied  in  accordance 
with  the  flowchart  contained  in 
Attachment  C-I  to  Appendix  C  to  this 
part: 

(i)  The  facility  transfers  oil  over  water 
to  or  from  vessels  and  has  a  total  oil 
storage  capacity  greater  than  or  equal  to 
42,000gallons;  or 

(ii)  The  facility's  total  oil  storage 
capacity  is  greater  than  or  equal  to  1 
million  gallons,  and  one  of  the 
following  is  true: 

(A)  The  facility  does  not  have 
secondary  containment  for  each 
aboveground  storage  area  sufficiently 
large  to  contain  the  capacity  of  the 
largest  aboveground  oil  storage  tank 
within  each  storage  area  plus  sufficient 
fi^eboard  to  allow  for  precipitation; 

(B)  The  facility  is  located  at  a  distance 
(as  calculated  using  the  appropriate 
formula  in  Appendix  C  to  this  part  or  a 
comparable  formula)  such  that  a 


discharge  frtMn  the  facility  could  cause 
injury  to  fish  and  wildhfe  and  sensitive 
environments.  For  further  description  of 
fish  and  wildhfe  and  sensitive 
environments,  see  Appendices  I.  II,  and 
III  of  the  "Guidance  for  Facility  and 
Vessel  Response  P'ans:  Fish  and 
Wildlife  and  Sensitive  Environments" 
(see  Appendix  E  to  this  part,  section  10. 
for  availabihty)  and  the  applicable  Area 
Contingency  Plan  prepared  pursuant  to 
section  311(j)(4)  of  the  Clean  Water  Act; 

(C)  Thefttcility  is  located  at  a  distance 
(as  calculated  using  the  appropriate 
formula  in  Appendix  C  to  this  part  or  a 
comparable  formula)  such  that  a 
discharge  from  the  facility  would  shut 
dovsrn  a  public  drinking  water  intake;  or 

(D)  The  facility  has  had  a  reportable 
oil  spill  in  an  amount  greater  than  or 
equal  to  10,000  gallons  within  the  last 
5  years. 

(2)(i)  To  determine  whether  a  f^cilify 
could,  because  of  its  location, 
reasonably  be  expected  to  cause 
substantial  harm  to  the  environment  by 
discharging  oil  into  or  on  the  navigable 
waters  or  adjoining  shoreUnes  pursuant 
to  paragraph  (b)  of  this  section,  the 
Regional  Administrator  shall  con.slder 
the  following: 

(A)  Type  of  transfer  operation: 

(B)  Oil  storage  capacity; 

(C)  Lack  of  secondary  containment; 

(D)  Proximity  to  fish  and  wildlife  and 
sensitive  environments  and  other  areas 
determined  by  the  Regional 
Administrator  to  possess  ecological 
value; 

(E)  Proximity  to  drinking  water 
intakes; 

(F)  Spill  history;  and 

(G)  Other  site-specific  characteristics 
and  environmental  factors  that  the 
Regional  Administrator  determines  to  be 
relevant  to  protecting  the  environment 
from  harm  by  discharges  of  oil  into  or 
on  navigable  waters  or  adjoining 
shorelines. 

(ii)  Any  person,  including  a  member 
of  the  public  or  any  representative  from 
a  Federal,  State,  or  local  agency  who 
believes  that  a  facility  subject  to  this 
section  could,  because  of  its  location, 
reasonably  be  expected  to  cause 
substantial  harm  to  the  environment  by 
discharging  oil  into  or  on  the  navigable 
waters  or  adjoining  shorelines  may 
petition  the  Regional  Administrator  to 
determine  whether  the  facility  meets  the 
criteria  in  paragraph  (f)(2)(i)  of  this 
section.  Such  petition  shall  include  a 
discussion  of  how  the  factors  In 
paragraph  (f)(2)(i)  of  this  section  apply 
to  the  facility  in  question.  The  RA  shall 
consider  such  petitions  and  respond  in 
an  appropriate  amount  of  time. 

(3)  To  determine  whether  a  facility 
could,  because  of  its  location. 


ieial 


34100  Fedefal  Register  /  Vol.  59.  No.  126  /Friday.  July  1,  1994  /  Rules  and  Regulations 


reasonably  be  expectijd  to  cause 
significant  and  substantial  hann  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines,  the  Regio|ial  Administrator 
may  consider  the  factors  in  paragraph 
;  well  as  the 
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t  spills; 
igable  waters; 
ge  tanks;  and 
ecific  and  Region- 


(0(2)  of  this  section 
following 

(i)  Frequency  of  p. 

(ii)  Proximity  to  n. 

(iii)  Age  of  oil  sto 

(iv)  Otner  facility 
specific  information, [including  local 
impacts  on  public  heblth. 

(g)(1)  All  facility  rsponse  plans  shall 
be  consistent  with  the  requirements  of 
the  National  Oil  and  Hazardous 
Substance  Pollution  tontingency  Plan 
(40  CFR  part  300)  and  applicable  Area 
Contingency  Plans  pi  epared  pursuant  to 
section  311(j)(4)  of  thB  Clean  Water  Act. 
The  facility  response  plan  should  be 
coordinated  with  the  local  emergency 
response  plan  develo  jed  by  the  local 
emergency  planning  :ommittee  under 
section  303  of  Title  U  of  the  Superfund 
Amendments  and  Rei  lUthorization  Act 
of  1986  (42  U.S.C.  11  )01  et  seq).  Upon 
request,  the  owner  or  operator  should 
provide  a  copy  of  the  facility  response 
plan  to  the  local  emei  gency  planning 
committee  or  State  er  lergency  response 
commission. 

(2)  The  owner  or  o{  erator  shall  review 
relevant  portions  of  t]  le  National  Oil  and 
Hazardous  Substance  i  Pollution 
Contingency  Plan  anc  applicable  Area 
Contingency  Plan  am  ually  and.  if 
necessary,  revise  the  acility  response 
plan  to  ensure  consis  ency  with  these 
plans. 

(3)  The  o^^-ner  or  o;  erator  shall  review 
and  update  the  facilit  i  response  plan 
periodically  to  reflect  changes  at  the 
facility. 

(h)  A  response  plan  shall  follow  the 
format  of  the  model  it  cility-specific 
response  plan  includt  d  in  Appendix  F 
to  this  part,  unless  an  equivalent 
response  plan  has  be*  q  prepared  to 
meet  State  or  other  Fe  deral 
requirements.  A  respt  nse  plan  that  does 
not  follow  the  specifi(  d  format  in 
Appendix  F  to  this  pa  rt  shall  have  an 
emergency  response  a  irtion  plan  as 
specified  in  paragrapl  s  (h)(1)  of  this 
section  and  be  supple  nented  with  a 
cross-reference  sectioi  i  to  identify  the 
location  of  the  elemer  ts  listed  in 
paragraphs  (h)(2)  throigh  (h)(10)  of  this 
section.  To  meet  the  r  (quirements  of 
this  part,  a  response  p  an  shall  address 
the  following  element  5,  as  further 
described  in  Append!  c  F  to  this  part: 

(1 )  Emergency  respi  nse  action  plan. 
The  response  plan  she  11  include  an 
emergency  response  a  ::tion  plan  in  the 
format  specified  in  paagraphs  (h](l)(i) 
through  (viii)  of  this  s  jction  that  is 


maintained  in  the  front  of  the  response 
plan,  or  as  a  separate  document 
accompanying  the  response  plan,  and 
that  includes  the  following  information: 

(i)  The  identity  and  telephone  number 
of  a  qualified  individual  having  full 
authority,  including  contracting 
authority,  to  implement  removal 
actions; 

(ii)  The  identity  of  individuals  or 
organizations  to  be  contacted  in  the 
event  of  a  discharge  so  that  immediate 
communications  between  the  qualified 
individual  identified  in  paragraph  (h)(1) 
of  this  section  and  the  appropriate 
Federal  officials  and  the  persons 
providing  response  personnel  and 
equipment  can  be  ensured; 

(iii)  A  description  of  information  to 
pass  to  resfKinse  personnel  in  the  event 
of  a  reportable  spill; 

(iv)  A  description  of  the  facility's 
response  equipment  and  its  location; 

(v)  A  description  of  response 
personnel  capabilities,  including  the 
duties  of  ftersons  at  the  facility  during 
a  response  action  and  their  response 
times  and  qualifications; 

(vi)  Plans  for  evacuation  of  the  facility 
and  a  reference  to  community 
evacuation  plans,  as  appropriate; 

(vii)  A  description  of  immediate 
measures  to  secure  the  source  of  the 
discharge,  and  to  provide  adequate 
containment  and  drainage  of  spilled  oil; 
and 

(viii)  A  diagram  of  the  facility. 

(2)  Facility  information.  The  response 
plan  shall  identify  and  discuss  the 
location  and  type  of  the  facihty,  the 
identity  and  tenure  of  the  present  owner 
and  operator,  and  the  identity  of  the 
qualified  individual  identified  in 
paragraph  (h)(1)  of  this  section. 

(3)  Information  about  emergency 
response.  The  response  plan  shall 
include: 

(i)  The  identity  of  private  personnel 
and  equipment  necessary  to  remove  to 
the  maximum  extent  practicable  a  worst 
case  discharge  and  other  discharges  of 
oil  described  in  paragraph  (h)(5)  of  this 
section,  and  to  mitigate  or  prevent  a 
substantial  threat  of  a  worst  case 
discharge  (To  identify  response 
resources  to  meet  the  facility  response 
plan  requirements  of  this  section, 
owrners  or  operators  shall  follow 
Appendix  E  to  this  part  or,  whsre  not 
appropriate,  shall  clearly  demonstrate  in 
the  response  plan  why  use  of  Appendix 
E  of  this  part  is  not  appropriate  at  the 
facihty  and  make  comparable 
arrangements  for  response  resources); 

(ii)  Evidence  of  contracts  or  other 
approved  means  for  ensuring  the 
availability  of  such  persormel  and 
equipment; 


(iii)  The  identity  and  the  telephone 
number  of  individuals  or  organizations 
to  be  contacted  in  the  event  of  a 
discharge  so  that  inunediate 
commimications  between  the  qualified 
individual  identified  in  paragraph  (h)(lj 
of  this  section  and  the  appropriate 
Federal  official  and  the  persons 
providing  response  personnel  and 
equipment  can  be  ensured; 

(iv)  A  description  of  information  to 
pass  to  response  personnel  in  the  event 
of  a  reportable  spill; 

(v)  A  description  of  response 
personnel  capabilities,  including  the 
duties  of  persons  at  the  facihty  during 
a  response  action  and  their  response 
times  and  quahfications; 

(vi)  A  description  of  the  facility's 
response  equipment,  the  location  of  the 
equipment,  and  equipment  testing;  - 

(vii)  Plans  for  evacuation  of  the 
facility  and  a  reference  to  community 
evacuation  plans,  as  appropriate; 

(viii)  A  diagram  of  evacuation  routes; 
and 

(ix)  A  description  of  the  duties  of  the 
qualified  individual  identified  in 
paragraph  (h)(1)  of  this  section,  that 
include: 

(A)  Activate  internal  alarms  and 
hazard  communication  systems  to  notify 
all  facility  personnel; 

(B)  Notify  all  response  personnel,  as 
needed;  - 

(C)  Identify  the  character,  exact 
source,  amount,  and  extent  of  the 
release,  as  well  as  the  other  items 
needed  for  notification; 

(D)  Notify  and  provide  necessary 
information  to  the  appropriate  Federal. 
State,  and  local  authorities  with 
designated  response  roles,  including  the 
National  Response  Center,  State 
Emergency  Response  Commission,  and 
Local  Emergency  Plaimiag  Committee; 

(E)  Assess  the  interaction  of  the 
spilled  substance  with  water  and/or 
other  substances  stored  at  the  facility 
and  notify  response  personnel  at  the 
scene  of  that  assessment; 

(F)  Assess  the  possible  hazards  to 
human  health  and  the  environment  due 
to  the  relea^.  This  assessment  must 
consider  both  the  direct  and  indirect 
effects  of  the  release  (i.e.,  the  effects  of 
any  toxic,  irritating,  or  asphyxiating 
gases  that  may  be  generated,  or  the 
effects  of  any  hazardous  surface  water 
runoffs  from  water  or  chemical  agents 
used  to  control  fire  and  heat-induced 
explosion); 

(G)  Assess  and  implement  prompt 
removal  actions  to  contain  and  remove 
the  substance  released; 

(H)  Coordinate  rescue  and  response    • 
actions  as  previously  arranged  with  » P 
response  personnel; 


(I)  Use  authority  to  immediately 
access  company  hmding  to  initiate 
cleanup  activities;  and 

(J)  Direct  cleanup  activities  until 
properly  relieved  of  this  responsibility. 

(4)  Hazard  evaluation.  The  response 
plan  shall  discuss  the  facility's  known 
or  reasonably  identifiable  history  of 
discharges  reportable  under  40  CFR  part 
110  for  the  entire  Ufe  of  the  facihty  and 
shall  identify  areas  within  the  facility 
where  discharges  could  occur  and  what 
the  potential  effects  of  the  discharges 
would  be  on  the  affected  environment. 
To  assess  the  range  of  areas  potentially 
affected,  owners  or  operators  shall, 
where  appropriate,  consider  the 
distance  calculated  in  paragraph 
{f)(l)(ii)  of  this  section  to  determine 
whether  a  facility  could,  because  of  its 
location,  reasonably  be  expected  to 
cause  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
•shorelines. 

(5)  Response  planning  levels.  The 
response  plan  shall  include  discussion 
of  specific  planning  scenarios  for: 

(ij  A  worst  case  aischarge,  as 
calculated  using  the  appropriate 
worksheet  in.Appendix  D  to  this  part. 
In  cases  where  the  Regional 
Administrator  determines  that  the  wOrst 
case  discharge  volume  calculated  by  the 
facility  is  not  appropriate,  the  Regional 
Administrator  may  specify  the  worst 
case  discharge  amount  to  be  used  for 
response  planning  at  the  facihty.  For 
complexes,  the  worst  case  planning 
quantity  shall  be  the  larger  of  the 
amounts  calculated  for  each  component 
of  the  facility'; 

(ii)  A  discharge  of  2,100  gallons  or 
less,  provided  that  this  amount  is  less 
than  the  worst  case  discharge  amount. 
For  complexes,  this  planning  quantity 
shall  be  the  larger  of  the  amounts 
calculated  for  each  component  of  the 
facility;  and 

(iii)  A  discharge  greater  than  2,100 
gallons  and  less  than  or  equal  to  36,000 
gallons  or  10  percent  of  the  capacity  of 
the  largest  tank  at  the  facility, 
whichever  is  less,  provided  that  this 
amount  is  less  than  the  worst  case 
discharge  amount.  For  complexes,  this 
planning  quantity  shall  be  Uie  larger  of 
the  amounts  calculated  for  each 
component  of  the  facility. 

(6)  Discharge  detection  systems.  The 
response  plan  shall  describe  the 
procedures  £md  equipment  used  to 
detect  discharges. 

(7)  Plan  implementation.  The 
response  plan  shall  describe: 

(i)  Response  actions  to  be  carried  out 
by  facility  personnel  or  contracted 
personnel  under  the  response  plan  to 
ensure  the  safety  of  the  facility  and  to 
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(I)  Use  authority  to  immediately 
access  company  hinding  to  initiate 
cleanup  activities;  and 

(J)  Direct  cleanup  activities  until 
properly  relieved  of  this  responsibility. 

(4)  Hazard  evaluation.  The  response 
plan  shall  discuss  the  facility's  known 
or  reasonably  identifiable  history  of 
discharges  reportable  under  40  CFR  part 
1 10  for  the  entire  Ufe  of  the  facihty  and 
shall  identify  areas  within  the  facility 
where  discharges  could  occur  and  what 
the  potential  effects  of  the  discharges 
would  be  on  the  affected  environment. 
To  assess  the  range  of  areas  potentially 
affected,  owners  or  operators  shall, 
where  appropriate,  consider  the 
distance  calculated  in  paragraph 
{f)(l)(ii)  of  this  section  to  determine 
whether  a  facility  could,  because  of  its 
location,  reasonably  be  expected  to 
cause  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
•shorelines. 

(5)  Response  planning  levels.  The 
response  plan  shall  include  discussion 
of  specific  planning  scenarios  for: 

(i)  A  worst  case  discharge,  as 
calculated  using  the  appropriate 
worksheet  in.Appendix  D  to  this  part. 
In  cases  where  the  Regional 
Administrator  determines  that  the  worst 
case  discharge  volume  calculated  by  the 
facility  is  not  appropriate,  the  Regional 
Administrator  may  specify  the  worst 
case  discharge  amount  to  be  used  for 
response  planning  at  the  facihty.  For 
complexes,  the  worst  case  planning 
quantity  shall  be  the  larger  of  the 
amounts  calculated  for  each  component 
of  the  facility; 

(ii)  A  discharge  of  2,100  gallons  or 
less,  provided  that  this  amount  is  less 
than  the  worst  case  discharge  amount. 
For  complexes,  this  planning  quantity 
shall  be  the  larger  of  the  amounts 
calculated  for  each  component  of  the 
facility;  and 

(iii)  A  discharge  greater  than  2.100 
gallons  and  less  than  or  equal  to  36,000 
gallons  or  10  percent  of  the  capacity  of 
the  largest  tank  at  the  facility, 
whichever  is  less,  provided  that  this 
amount  is  less  than  the  worst  case 
discharge  amount.  For  complexes,  this 
planning  quantity  shall  be  the  larger  of 
the  amounts  calculated  for  each 
component  of  the  facility. 

(6)  Discharge  detection  systems.  The 
response  plan  shall  describe  the 
procedures  and  equipment  used  to 
detect  discharges. 

(7)  Plan  implementation.  The 
response  plan  shall  describe: 

(i)  Response  actions  to  be  carried  out 
by  facility  persormel  or  contracted 
personnel  under  the  response  plan  to 
ensure  the  safety  of  the  facility  and  to 


mitigate  or  prevent  discharges  described 
in  paragraph  (h)(5)  of  this  section  or  the 
substantial  threat  of  such  discharges; 

(ii)  A  description  of  the  equipment  to 
be  used  for  each  scenario; 

(iii)  Plans  to  dispose  of  contaminated 
cleanup  materials;  and 

(iv)  Measures  to  provide  adequate 
containment  and  drainage  of  spilled  oil. 

(8)  Self-inspection,  drills/exercises, 
and  response  training.  The  response 
plan  shall  include: 

(i)  A  checklist  and  record  of 
inspections  for  tanks,  secondary 
containment,  and  response  equipment; 

(ii)  A  description  of  the  drill/exercise 
program  to  be  carried  out  imder  the 
response  plan  as  described  in  §  112.21; 

(iii)  A  description  of  the  training 
program  to  be  carried  out  under  the 
response  plan  as  described  in  §  112.21; 
and 

(iv)  Logs  of  discharge  prevention 
meetings,  training  sessions,  and  drills/ 
exercises.  These  logs  may  be  maintained 
as  an  aimex  to  the  response  plan. 

(9)  Diagrams.  The  response  plan  shall 
include  site  plan  and  drainage  plan 
diagrams. 

(10)  Security  systems.  The  response 
plan  shall  include  a  description  of 
facility  security  systems. 

(11)  Response  plan  cover  sheet.  The 
response  plan  shall  include  a  completed 
response  plan  cover  sheet  provided  in 
Section  2.0  of  Appendix  F  to  this  part. 

(i)(l )  In  the  event  the  owner  or 
operator  of  a  facility  does  not  agree  with 
the  Regional  Administrator's 
determination  that  the  facihty  could, 
because  of  its  location,  reasonably  be 
expected  to  cause  substantial  harm  or 
significant  and  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines,  or  that  amendments  to  the 
facility  response  plan  are  necessary 
prior  to  approval,  such  as  changes  to  the 
worst  case  discharge  planning  volume, 
the  owner  or  operator  may  submit  a 
request  for  reconsideration  to  the 
Regional  Administrator  and  provide 
additional  information  and  data  in 
vmting  to  support  the  request.  The 
request  and  accompanying  information 
must  be  submitted  to  the  Regional 
Administrator  within  60  days  of  receipt 
of  notice  of  the  Regional  Administrator's 
original  decision.  The  Regional 
Administrator  shall  consider  the  request 
and  render  a  decision  as  rapidly  as 
practicable. 

(2)  In  the  event  the  owner  or  operator 
of  a  facility  beheves  a  change  in  the 
facility's  classification  status  is 
warranted  because  of  an  unplanned 
event  or  change  in  the  facility's 
characteristics  (i.e.,  substantial  harm  or 
significant  and  substantial  harm),  the 


owner  or  operator  may  submit  a  request 
for  reconsideration  to  the  Regional 
Administrator  and  provide  additional 
information  and  data  in  writing  to 
support  the  request.  The  Regional 
Administrator  shall  consider  the  request 
and  render  a  decision  as  rapidly  as 
practicable. 

(3)  After  a  request  for  reconsideration 
under  paragraph  (i)(l)  or  (i)(2)  of  this 
section  has  been  denied  by  the  Regional 
Administrator,  an  owner  or  operator 
may  appeal  a  determination  made  by 
the  Regional  Administrator.  The  appeal 
shall  be  made  to  the  EPA  Administrator 
and  shall  be  made  in  writing  within  60 
days  of  receipt  of  the  decision  from  the 
Regional  Administrator  that  the  request 
for  reconsideration  was  denied.  A 
complete  copy  of  the  appeal  must  be 
sent  to  the  Regional  Administrator  at  the 
time  the  appeal  is  made.  The  appeal 
shall  contain  a  clear  and  concise 
statement  of  the  issues  and  points  of  fact 
in  the  case.  It  also  may  contain 
additional  information  from  the  owner 
or  operator,  or  from  any  other  person. 
The  EPA  Administrator  may  request 
additional  information  from  the  owner 
or  operator,  or  from  any  other  person. 
The  EPA  Administrator  shall  render  a 
decision  as  rapidly  as  practicable  and 
shall  notify  the  owner  or  operator  of  the 
decision. 

§  1 1 2.21    Facility  response  training  and 
driiis/exercises. 

(a)  The  owner  or  operator  of  any 
facility  required  to  prepare  a  facility 
response  plan  under  §  112.20  shall 
develop  and  implement  a  facility 
response  training  program  and  a  drill/ 
exercise  program  that  satisfy  the 
requirements  of  this  section.  The  owner 
or  operator  shall  describe  the  programs 
in  the  response  plan  as  provided  in 

§  112.20(h)(8). 

(b)  The  facility  ovmer  or  operator 
shall  develop  a  facility  response  training 
program  to  train  those  personnel 
involved  in  oil  spill  response  activities. 
It  is  recommended  that  the  training 
program  be  based  on  the  USCG's 
Training  Elements  for  Oil  Spill 
Response,  as  apphcable  to  facihty 
operations.  An  alternative  program  can 
also  be  acceptable  subject  to  approval  by 
the  Regional  Administrator. 

(1)  The  ovmei  or  operator  shall  be 
responsible  for  the  proper  instruction  of 
facility  personnel  in  the  procedures  to 
respond  to  discharges  of  oil  and  in 
applicable  oil  spill  response  laws,  rules, 
and  regulations. 

(2)  Training  shall  be  functional  in 
nature  according  to  job  tasks  for  both 
supervisory  and  non-suf>ervisory 
operational  personnel. 
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(3)  Trainers  shall 
lesson  plans  on  su 
facility  personnel  ini^olved 
response  and  cleanu] ) 

(c)  The  facility 
shall  develop  a  progibm 
response 

evaluation  proced 
follows  the  National 
Response  Exercise  Pijogram 
Appendix  E  to  this 
availability)  will  be 
for  purposes  of  this 
alternative  program 
acceptable  subject  to 
Regional  Administraior, 

6.  Part  112  is  amended 
redesignating  the  app  end: 
titled  "Memorandum 
Between  the  Secretary 
and  the  Adrainistrat 
Environmental  Protect 
Appendix  A  to  Part 


Appendices  B  Through 

7.  Part  112  is  amentied 
Appendices  B  throug  i  F  to  read  as 
follows: 


watu—  ~fjm^ 
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F  Part  112    [Added] 

by  adding 


Appendix  B  to  Part  llzJ-Memoranduni  of 
Understanding  Among  l|ie  Secretary  of  the 
Interior,  Secretary  of  Transportation,  and 
Administrator  of  the  Environmental 
Protection  Agency 

Purpose 

lofU 


jt  risdi 


This  Memorandum 
(MOU)  establishes  the 
responsibilities  foroffshbre 
including  pipelines,  pur  luant 
(i)(l)(c).  (j)(5).  and  (j)(6)( 
Act  (CWA).  as  amended 
Act  of  1990  (Public  Law 
Secretary  of  the  Departnie 
(DOI),  Secretary  of  the 
Transportation  (DOT) 
the  Environmental  Protefction 
agree  to  the  division  of 
forth  below  for  spill  pretention 
response  planning,  and 
insf)ection  activities  purJuant 
provisions. 

Background 


nderstanding 
"ictional 
facilities, 
to  section  311 
K)  of  the  Clean  Water 
jy  the  Oil  Pollution 
101-380).  The 
nt  of  the  Interior 
Department  of 

d  Administrator  of 
Agency  (EPA) 
sponsibilities  set 

and  control, 
uipment 
to  those 


,  an 


Executive  Order  (E.O. 
54757)  delegates  to  DO! 
various  responsibilities  n 
311(j)  of  the  CWA.  Sectidns 
and  2(e)(3)  of  E.O.  12777 
spill  prevention  and  con:  rol 
planning,  and  equipmeni 
activities  associated  with 
Section  311(a)(ll)  defin^ 
facility"  to  include  facil 
located  in.  on,  or  under 
the  United  States.  By 
the  traditional  DOI  role 
on  the  Outer  Continental 
by  EO.  12777  to  include  inland 
streams,  and  any  other  i 


'  usii  ig 


Responsibilities 

Pursuant  to  section  2(i 
redelegates.  and  EPA  anc 


12777  (56  FR 
DOT.  and  EPA 
ientified  in  section 
2(b)(3).  2(d)(3). 
assigned  to  DOI 
contingency 
inspection 
offshore  facilities, 
the  term  "offshore 
lies  of  any  kind 
gable  waters  of 
this  definition, 
regulating  fecilities 
Shelf  is  expanded 
lakes,  rivers, 
nd  waters. 


raviB 
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of  E.O.  12777,  DOI 
DOT  agree  to 


assume,  the  functions  vested  in  DOI  by 
sections  2(b)(3).  2(d)(3),  and  2(e)(3)  of  E.O. 
12777  as  set  forth  below.  For  purposes  of  this 
MOU,  the  term  "coast  line"  shall  be  defined 
as  in  the  Submerged  Lands  Act  (43  U.S.C 
1301(c))  to  mean  "the  line  of  ordinary  low 
water  along  that  portion  of  the  coast  which 
is  in  direct  contact  with  the  open  sea  and  the 
line  marking  the  seaward  limit  of  inland 
waters." 

1.  To  EPA.  DOI  redelegates  responsibility 
for  non-transportation-related  offshore 
facilities  located  landward  of  the  coast  line. 

2.  To  DOT,  DOI  redelegates  responsibility 
for  transportation-related  facilities,  including 
pipelines,  located  landward  of  the  coast  line. 
The  DOT  retains  jurisdiction  for  ^eepwater 
ports  and  their  associated  seaward  pip>elines, 
as  delegated  by  E.O.  12777. 

3.  The  EXDI  retains  jurisdiction  over 
facilities,  including  pipelines,  located 
seaward  of  the  coast  line,  except  for 
deepwater  |X)rts  and  associated  seaward 
pipelines  delegated  by  E.O.  12777  to  DOT. 

EfiFective  Date 

This  MOU  is  effective  on  the  date  of  the 
final  execution  by  the  indicated  signatories. 

Limitations  ll-         I 

1.  The  DOI,  DOT.  and  EPA  may  agree  in 
writing  to  exceptions  to  this  MOU  on  a 
facility-specific  basis.  Affected  parties  will 
receive  notification  of  the  exceptions. 

2.  Nothing  in  this  MOU  is  intended  to 
replace,  supersede,  or  modify  any  existing 
agreements  between  or  among  DOI,  DOT.  or 
EPA. 

Modification  and  Termination 

Any  fjarty  to  this  agreement  may  profKJse 
modifications  by  submitting  them  in  writing 
to  the  heads  of  the  other  agency/department 
No  modification  may  be  adopted  except  with 
the  consent  of  all  parties.  All  parties  shall 
indicate  their  consent  to  or  disagreement 
with  any  proposed  modification  within  60 
days  of  receipt.  Upon  the  request  of  any 
party,  representatives  of  all  parties  shall  meet 
for  the  purpwse  of  considering  exceptions  or 
modifications  to  this  agreement.  This  MOU 
may  be  terminated  only  with  the  mutual 
consent  of  all  parties. 

Dated:  November  8, 1993. 
Bruce  Babbitt,    I 
Secretary  of  the  Interior. 

Dated:  December  14, 1993. 
Federico  Peiia, 
Secretary  of  Transportation. 

Dated:  February  3,  1994. 

Carol  M.  Browner, 

Administrator,  Environmental  Protection 
Agency. 

Appendix  C  to  Part  112— Substantial  Harm 
jCriteria  i 

1.0    Introduction 

The  flowchart  provided  in  Attachment  C- 
I  to  this  appendix  shows  the  decision  tree 
with  the  criteria  to  identify  whether  a  facility 
"could  reasonably  be  expected  to  cause 
substantial  harm  to  the  environment  by 
discharging  into  or  on  the  navigable  waters 
or  adjoining  shorelines."  In  addition,  the 


Regional  Administrator  has  the  discretion  to 
identify  facilities  that  must  prepare  and 
submit  facility-specific  response  plans  to 
EPA. 

J.l     Definitions 

1.1.1     Great  Lakes  means  Lakes  Su  perior. 
Michigan,  Huron,  Erie,  and  Ontario,  their 
connecting  and  tributary  waters,  the  Saint 
Lawrence  River  as  far  as  Saint  Regis,  and 
adjacent  port  areas. 

1.1.2    Higher  Volume  Port  Areas  include 

(1)  Boston,  MA; 

(2)  New  York,  NY; 

(3)  Delaware  Bay  and  River  to 
Philadelphia,  PA; 

(4)  St.  Croix,  VI; 

(5)  Pascagoula.  MS; 

(6)  Mississippi  River  from  Southwest  Pass, 
LA  to  Baton  Rouge.  LA; 

(7)  Louisiana  Offshore  Oil  Port  (LOOP). 
LA; 

(8)  Lake  Charles,  LA; 

(9)  Sabine-Neches  River.  TX; 

(10)  Galveston  Bay  and  Houston  Ship 
Channel.  TX; 

(11)  Corpus  Christi.TX; 

(12)  Los  Angeles/Long  Beach  Harbor,  CA; 

(13)  San  Francisco  Bay,  San  Pablo  Bay, 
Carquinez  Strait,  and  Suisun  Bay  to  Antioch, 
CA; 

(14)  Straits  of  Juan  de  Fuca  from  Port 
Angeles.  WA  to  and  including  Puget  Sound-, 
WA; 

(15)  Prince  William  Sound.  AK;  and 

(16)  Others  as  specified  by  the  Regional 
Administrator  for  any  EPA  Region. 

1.1.3  Inland  Area  means  the  area 
shoreward  of  the  boundary  lines  defined  in 
46  CFR  part  7,  except  in  the  Gulf  of  .Mexico. 
In  the  Gulf  of  Mexico,  it  means  the  area 
shoreward  of  the  lines  of  demarcation 
(COLREG  lines  as  defined  in  33  CFR 
80.740—80.850).  The  inland  area  does  not 
include  the  Great  Lakes. 

1.1.4  Rivers  and  Canals  means  a  body  of 
water  confined  within  the  inland  area, 
including  the  Intracoastal  Waterways  and 
other  waterways  artificially  created  for 
navigating  that  have  project  depths  of  12  feet 
or  less. 

2.0    Description  of  Screening  Criteria  for  the 
Substantial  Harm  Flowchart 

A  facility  that  has  the  potential  to  cause 
substantial  harm  to  the  environment  in  the 
event  of  a  discharge  must  pref>are  and  submit 
a  facility-specific  response  plan  to  EPA  in 
accordance  with  Appendix  F  to  this  part.  A 
description  of  the  screening  criteria  for  the 
substantial  harm  flowchart  is  provided 
below: 

2.1    Non-Transportation-Related  Facilities 
With  a  Total  Oil  Storage  Capacity  Greater 
Than  or  Equal  to  42.000  Gallons  Where 
Operations  Include  Over-Water  Trvnsfers.of 
Oil.  A  non-transportation-related  facility  with 
a  total  oil  storage  capacity  greater  than  42,000 
gallons  that  transfers  oil  over  water  to  or  from 
vessels  must  submit  a  response  plan  to  EPA. 
Daily  oil  transfer  operations  at  these  types  of 
facilities  occur  between  barges  and  vessels 
and  onshore  bulk  storage  tanks  over  open 
water.  These  facilities  are  located  adjacent  to 
navigable  water. 


2  2     Lack  of  Adequate  Secondary 
Conicintr.ent  at  Fnrilities  With  a  Total  Oil 
Storage  Capacity  Greater  Than  or  Equal  to  1 
Million  Gallons.  Any  facility  with  a  total  oil 
storage  capacity  greater  than  or  equal  to  1 
million  gallons  without  secondary 
containment  sufficiently  large  to  contain  the 
capacity  of  the  largest  aboveground  oil 
storage  tank  within  each  area  plus  sufficient 
freeboard  to  allow  for  precipitation  must 
submit  a  response  plan  to  EPA.  Secondary- 
containment  structures  that  meet  the 
standard  of  jgood  engineering  practice  for  the 
purposes  of  this  part  include  berms,  dikes, 
retaining  walls,  curbing,  culverts,  gutters,  or 
other  ^irainage  systen«. 

2.3    Proximity  to  Fish  and  Wildlife  and 
Sensitiiv  Environments  at  Facilities  With  a 
Total  Oil  Storage  Capacity  Greater  Than  or 
Equal  to  1  Million  Gallons.  A  faciHty  with  a 
total  oil  storage  capacity  greater  than  or  equal 
to  1  million  gallons  must  submit  its  response 
plan  if  it  is  located  at  a  distance  such  that 
a  discharge  bom  the  facility  could  cause 
injury  (as  defined  et  40CFR  112.2)  to  fish 
a.ad  wildlife  and  sensitive  environments.  For 
further  description  of  fish  and  wildlife  and 
sensitive  environments,  see  Appendices  1. 11. 
and  m  to  DOaNOAA's  "Guidance  for 
Facility  and  Vessel  Response  Plans:  Fish  and 
Wildlife  and  Sensitive  Environments"  (see 
Appendix  E  to  this  port,  section  10.  for 
availability)  and  the  appPrable  Area 
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2  2     Lack  of  Adequate  Secondary 
Contcinir.enl  at  Fnrilities  With  a  Total  Oil 
Storage  Capacity  Greater  Than  or  Equal  to  1 
Million  Gallons.  Any  focility  with  a  total  oil 
storage  capacity  greater  than  or  equal  to  1 
roil  lion  gallons  without  secondary 
contaiiunent  sufficiently  large  to  contain  the 
capacity  of  the  largest  aboveground  oil 
storage  tank  within  each  area  plus  sufficient 
freeboard  to  allow  for  precipitation  must 
submit  a  response  plan  to  EPA.  Secondary 
containment  structures  that  meet  the 
standard  of  jgood  engineering  practice  for  the 
purposes  of  this  part  include  berms,  dikes, 
retaining  walls,  curbing,  culverts,  gutters,  or 
other ^irainage  systems. 

2.3    Proximity  to  Fish  and  Wildlife  and 
Sensitiw  Environments  at  Facilities  With  a 
Total  Oil  Storage  Capacity  Greater  Than  or 
Equal  to  1  Million  Gallons.  A  facility  with  a 
total  oil  storage  capacity  greater  than  or  equal 
to  1  million  gallons  must  submit  its  response 
plan  if  it  is  located  at  a  distance  such  that 
a  discharge  from  the  facility  could  cause 
injury  (as  defined  at  40CFR  112.2)  to  fish 
and  wildlife  and  sensitive  environments.  For 
further  description  of  fish  and  wildlife  and 
sensitive  environments,  see  Appendices  I.  U 
and  in  to  DOaNOAA's  "Guidance  for 
Facility  and  Vessel  Response  Plans:  Fish  and 
Wildlife  and  Sensitive  Environments"  (seip 
Appendix  E  to  this  part,  section  10,  for 
availability)  and  the  applfrable  .Area 


Contingency  Plan.  Facility  owners  or 
operators  must  determine  the  distance  at 
which  an  oil  spill  could  cause  injury  to  fish 
and  wildlife  and  sensitive  environments 
using  the  appropriate  formula  presented  m 
Attachment  C-III  to  this  appendix  or  a 
comparable  formula. 

2.4  Proximity  to  Public  Drinking  Water 
Intakes  at  Facilities  with  a  Total  Storage  Oil 
Capacity  Greater  Than  or  Equal  to  i  Million 
Gallons.  A  facility  with  a  total  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  must  submit  its  response  plan  if  it  is 
located  at  a  distance  such  that  a  discharge 
from  the  facility  would  shut  doivn  a  publii. 
drinking  water  intake,  which  is  analogous  to 
a  public  water  system  as  described  at  40  CFR 
143.2(c).  The  distance  at  which  an  oil  spill 
from  an  SPCC-regulated  facility  would  shut 
down  a  public  drinking  water  intake  shall  be 
calculated  using  the  appropriate  formula 
presented  in  Attachment  C-IIl  to  this 
appendix  or  a  comparable  formula. 

2.5  Facilities  That  Have  Experienced 
Reportable  Oil  Spills  in  an  Amount  Greater 
Than  or  Equal  to  10,000  Gallons  Within  the 
Past  5  Years  and  That  Have  a  Total  Oil 
Storage  Capacity  Greater  Than  or  Equal  to  1 
Million  Gallons.  A  facility's  oil  spill  histor>- 
within  the  past  5  years  shall  be  considered 
in  the  evalualion  for  substantial  harm.  Any 
facility  with  a  total  oil  storage  capacity 
grieat-jr  than  or  equal  to  1  million  gallons  that 


has  experienced  a  reportable  oil  spill  in  an 
amount  ^ater  than  or  equal  to  10,000 
gallons  within  the  past  5  years  must  submi; 
a  response  plan  to  EPA. 

3.0    Certification  for  Facilities  That  Do  Not 
Pose  Substantial  Harm 

If  the  facility  does  not  meet  the  substantial 
harm  criteria  listed  in  Attachment  C-I  to  this 
appendix,  the  owner  or  operator  shall 
complete  and  maintain  at  the  facility  the 
certification  form  contained  in  Attachment 
C-II  to  this  appendix.  In  the  event  an 
alternative  formula  that  is  comparable  to  the 
one  in  this  appendix  is  used  to  evaluate  the 
substantial  harm  criteria,  the  owner  or 
operator  shall  attach  documentation  to  the 
certification  form  that  demonstrates  the 
reliability  and  analytical  soundness  of  the 
comparable  formula  and  shall  notih-  the 
Regional  Administrator  in  writing  that  an 
alternative  formula  was  used 

4.0    References 

Chow,  V.T.  1959.  Open  Channel 
Hydraulics.  McGraw  Hill. 

usee  IFR  (58  FR  7353.  Februar>  5.  199.1! 
This  document  is  available  through  EPA's 
rulemaking  docket  as  noted  in  Appendix  E  to 
this  part,  section  10. 

Attachments  to  Appendix  C 
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Acuchmcnt  C  -  I 


Flowchart  of  Criteria  for  Substantial  Harm 


E>ocs  the 
water  to  or 
the  facility 
capacity 
42,000  galJ 


facility  transfer  oil  over  i 

rom  vessels  and  does  | 

have  a  total  oil  storage  i_ 
greater  than  or  equal  to 


lors 


Does  the  facility  have  a  total  oil 
storage  cap  icity  greater  than  or 
equal  to  1  miliion  gallons.' 


No  S 
E: 


BILUNu  COOe  t660-S0~C 


Vm 


No 


••    Submit  Response  Plan 


Ves 


Within  any  abovcground  storage  tank 
area,  does  the  faolicy  lack  secondary 
containment  that  is  sufficiently  large  to 
contain  the  capacity  of  the  largest 
aboveground  oil  storage  tar\k  plus  sufficient 
frecbcMrd  to  allow  for  precipitation.^ 


Yes 


No 


b  the  facility  located  at  a  distance  ' 
such  that  a  discharge  from  the  facility 
could  cause  injury  to  fish  and  wildlife 
and  sensitive  environments  '  ? 


Vm 


No 


Is  the  facility  located  at  a  disunce  ' 
such  that  a  discharge  from  the  faciUty 
would  shut  down  a  public  drinking 
water  intake  ^  ? 


Yes 


No 


Has  the  facility  experienced  a  reportable 
oil  spill  in  an  amount  greater  than  or  equal 
to  10,000  gallons  within  the  last  S  years? 


^«    J 


c. 


jbmittal  of  Response  Plan 
cept  at  RA  Discretion 


No 


1  Calculated  using  the  appropriate 
fonnula  in  Attachment  C-FII  to  this 
appendix  or  a  comparable  formuia. 

2  For  further  description  of  fish  and 
wildlife  and  sensitive  environments, 
see  Appendices  I,  II,  and  ID  to 
DOC/NOAA's     tjuidance  for  Facility 
and  Vessel  Response  Plans:    J^ish  and 
Wildlife  and  Sensitive  Environments" 
(59  FR  14713,  March  29.  1994)  and 
the  applicable  Area  Contingency  Plan. 

3  Public  drinking  water  intakes  arc 
analogous  to  public  water  systems 
as  descnbed  at  40  CFR  143.2(c). 
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Attachment  C-U— Certification  of  the 
Applicability  of  the  Substantial  Harm 
Criteria 

Facility  Name 


Facility  Addresses:     — 

1.  Does  the  fecility  transfer  oil  over  water 
to  or  from  vessels  and  does  the  facility  have 
a  total  oil  storage  capacity  greater  than  or 
equal  to  42.000  gallons? 

Yes No 

2.  Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  does  the  facility  lack  secondary 
containment  that  is  sufBciently  large  to 
contain  the  capacity  of  the  largest 
aboveground  oil  storage  tank  plus  sufficient 
freeboard  to  allow  for  precipitation  within 
any  aboveground  oil  storage  tank  area? 

Yes No 

3.  Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  is  the  fecility  located  at  a 
distance  (as  calculated  using  the  appropriate 
formula  in  Attachment  C-in  to  this  appendix 
or  a  comparable  formula ')  such  that  a 
discharge  from  the  facility  could  cause  injury 
to  fish  and  wildlife  and  sensitive 
environments?  For  further  description  offish 
and  wildlife  and  sensitive  environments,  see 
Appendices  I,  n.  and  III  to  DOC/NOAA's 
■'Guidance  for  Facility  and  Vessel  Response 
Plans:  Fish  and  Wildlife  and  Sensitive 
Environments"  (see  Appendix  E  to  this  part, 
section  10,  for  availabilifj)  and  the 
applicable  Area  (Contingency  Plan. 

Yes No 

4.  Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  is  the  facility  located  at  a 
distance  (as  calculated  using  the  appropriate 
formula  in  Attachment  OIIl  to  this  appendix 
or  a  comparable  formula  >)  such  that  a 
discharge  from  the  facility  would  shut  down 
a  public  drinking  water  intake  ^  ? 

Yes No 

5.  Does  the  Gacility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  has  the  facility  experienced  a 
reportable  oil  spill  in  an  amount  greater  than 
or  equal  to  10,000  gallons  within  the  last  5 
years? 

Yes No 

C^ertification 

I  certify  under  penalty  of  law  that  1  have 
personally  examined  and  am  familiar  with 
the  information  submitted  in  this  document, 
and  that  based  on  my  hiquiry  of  those 
individuals  responsible  for  obtaining  this 
information,  I  believe  that  the  submitted 
information  is  true,  accurate,  and  complete. 

Signature 


Name  (please  type  or  print) 


Title 


'  If  a  comparable  fomuila  is  used  documentation 
of  the  reliability  and  analytical  soundness  of  the 
comparable  fonnula  must  be  attached  to  this  form. 

»For  the  purposes  of  40  CFR  part  112,  public 
drinking  water  intakes  are  analogous  to  public 
water  systems  as  described  at  40  CFR  143.2(c). 
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Attachment  C-II— Certification  of  the 
Applicability  of  the  Substantial  Harm 
Criteria 

Facility  Name: 


Facility  Addresses:     — . 

1.  Does  the  facility  transfer  oil  over  water 
to  or  from  vessels  and  does  the  facility  have 
a  total  oil  storage  capacity  greater  than  or 
equal  to  42,000  gallons? 

Yes No 

2.  Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  does  the  facility  lack  secondary 
containment  that  is  sufficiently  large  to 
contain  the  capacity  of  the  largest 
aboveground  oil  storage  tank  plus  sufficient 
freeboard  to  allow  for  precipitation  within 
any  aboveground  oil  storage  tank  area? 

Yes No 

3.  Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  is  the  facility  located  at  a 
distance  (as  calculated  using  the  appropriate 
formula  in  Attachment  C-in  to  this  appendix 
or  a  comparable  formula  M  such  that  a 
discharge  from  the  facility  could  cause  injury 
to  fish  and  wildlife  and  sensitive 
environments?  For  further  description  offish 
and  wildlife  and  sensitive  environments,  see 
Appendices  I,  n.  and  III  to  DOC/NOAA's 
"Guidance  for  Facility  and  Vessel  Response 
Plans:  Fish  and  Wildlife  and  Sensitive 
EnvironmenU"  (see  Appendix  E  to  this  part, 
section  10,  for  availability)  and  the 
applicable  Area  Contingency  Plan. 

Yes No 

4.  Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  is  the  facility  located  at  a 
distance  (as  calculated  using  the  appropriate 
formula  in  Attachment  C-IIl  to  this  appendix 
or  a  comparable  formula ')  such  that  a 
discharge  from  the  facility  would  shut  down 
a  public  drinking  water  intake  ^  ? 

Yes No 

5.  Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  1  million 
gallons  and  has  the  facility  experienced  a 
reportable  oil  spill  in  an  amount  greater  than 
or  equal  to  10,000  gallons  within  the  last  5 
years? 

Yes No 

Certification 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  information  submitted  in  this  document, 
and  that  based  on  my  Inquiry  of  those 
individuals  responsible  for  obtaining  this 
information,  I  believe  that  the  submitted 
information  is  true,  accurate,  and  complete. 

Signature 


Name  (please  type  or  print) 


Title 


Date 

Attachment  C-m— Calculation  of  the 
Planning  Distance 

-     3.0    Introduction 

1.1    The  facility  owner  or  operator  must 
evaluate  whether  the  facility  is  located  at  a 
distance  such  that  a  discharge  from  the 
facility  could  cause  injury  to  fish  and 
wildlife  and  sensitive  environments  or 
disrupt  operations  at  a  public  drinking  water 
intake.  To  quantify  that  distance,  EPA 
considered  oil  transport  mechanisms  over 
land  and  on  still,  tidal  influence,  and  moving 
navigable  waters.  EPA  has  determined  that 
the  primary  concern  for  calculation  of  a 
planning  distance  is  the  transport  of  oil  in 
navigable  waters  during  adverse  weather 
conditions.  Therefore,  two  formulas  have 
been  developed  to  determine  distances  for 
planning  purposes  frwrn  the  point  of 
discharge  at  the  facility  to  the  potential  site 
of  impact  on  moving  and  still  waters, 
respectively.  The  formula  for  oil  transport  on 
moving  navigable  water  is  based  on  the 
velocity  of  the  water  body  and  the  time 
interval  for  arrival  of  response  resources.  The 
still  water  formula  accounts  for  the  spread  of 
discharged  oil  over  the  surface  of  the  water. 
The  method  to  determine  oil  transport  on 
tidal  influence  areas  is  based  on  the  type  of 
oil  spilled  and  the  distance  down  current 
during  ebb  tide  and  up  current  diunng  flood 
tide  to  the  point  of  maximum  tidal  influence. 

1.2    EPA's  formulas  were  designed  to  be 
simple  to  use.  However,  facility  owners  or 
operators  may  calculate  planning  distances 
using  more  sophisticated  formulas,  which 
take  into  account  broader  scientific  or 
engineering  principles,  or  local  conditions. 
Such  comparable  formulas  may  result  in 
different  planning  distances  than  EPA's 
formulas.  In  the  event  that  an  alternative 
formula  that  is  comparable  to  one  contained 
in  this  appendix  is  used  to  evaluate  the 
criterion  in  40  CFR  112.20(f)(l)(ii)(B)  or 
(f)(l)(ii)(C),  the  owner  or  operator  shall  attach 
documentation  to  the  response  plan  cover 
sheet  contained  in  Appendix  F  to  this  part 
that  demonstrates  the  reliability  and 
analytical  soundness  of  the  alternative 
formula  and  shall  notify  the  Regional 
Administrator  in  writing  that  an  alternative 
formula  was  used.^ 

1.3    A  regulated  facility  may  meet  the 
criteria  for  the  potential  to  cause  substantial 
harm  to  the  environment  without  having  to 
perform  a  planning  distance  calculation.  For 
facilities  that  meet  the  substantial  harm 
criteria  because  of  inadequate  secondary 
containment  or  oil  spill  history,  as  listed  in 


>  If  a  comparable  fomvula  is  used  documentation 
of  the  reliability  and  analytical  soundness  of  the 
comparable  formula  must  be  attached  to  this  form. 

'  For  the  purposes  of  40  CFR  part  112.  public 
drinking  water  intakes  are  analogous  to  public 
water  s>-stems  as  described  at  40  CFR  143.2(c). 


'  For  persistent  oils  or  non-persistent  oils,  a  worst 
case  trajectory  model  (i.a,  an  alternative  fomiula) 
may  be  substituted  for  the  disUnce  formulas 
described  in  still,  moving,  and  tidal  waters,  subject 
to  Regional  Administrator's  review  of  the  model. 
An  example  of  an  alternative  fonnula  that  is 
comparable  to  the  one  contained  in  this  appendix 
would  be  a  virarst  case  trajectory  calculation  based 
on  credible  adverse  winds,  currents,  and/or  river 
stages,  over  a  range  of  seasons,  weather  conditions, 
and  river  stages.  Based  on  historical  information  or 
8  spill  trajectory  model,  the  Agency  may  require 
that  additional  fish  and  midlife  and  sensitive 
environments  or  public  drinking  water  intakes  also 
be  protected. 


the  flowchart  in  Attachment  C-I  to  this 
appendix,  calculation  of  the  planning 
distance  is  unnecessary.  For  facihties  that  do 
not  meet  the  substantial  harm  criteria  for 
secondary  contairunent  or  oil  spill  history  as 
listed  in  the  flowchart,  calculation  of  a 
planning  distance  for  proximity  to  fish  and 
wildlife  and  sensitive  environments  and 
public  drinking  water  intakes  is  required, 
unless  it  is  clear  without  performing  the 
calculation  (e.g.,  the  facility  is  located  in  a 
wetland)  that  these  areas  would  be  imjicted. 

1.4  A  facility  owner  or  operator  who  must 
perform  a  plaiming  distance  calculation  on 
navigable  water  is  only  required  to  do  so  for 
the  type  of  navigable  water  conditions  (i.e.. 
moving  wafer,  still  water,  or  tidal-  influenced 
water)  applicable  to  the  facility.  If  a  facility 
owner  or  operator  determines  that  more  than 
one  type  of  navigable  water  condition 
applies,  then  the  facility  owner  or  operator  is 
required  to  perform  a  planning  distance 
calculation  for  each  navigable  water  type  to 
determine  the  greatest  single  distance  that  oil 
may  be  transported.  As  a  result,  the  final 
planning  distance  for  oil  transport  on  water 
shall  be  the  greatest  individual  distance 
rather  than  a  summation  of  each  calculated 
planning  distance. 

1.5  The  planning  distance  formula  for 
transport  on  moving  waterways  contains 
three  variables:  the  velocity  of  the  navigable 
water  (v),  the  response  time  inteival  (t),  and 
a  conversion  factor  (c).  The  velocity,  v,  is 
determined  by  using  the  Chezy-Manning 
equation,  which.  In  this  case,  models  the 
flood  flow  rate  of  water  in  open  channels. 
The  Chezy-Manning  equation  contains  three 
variables  which  must  be  determined  by 
facility  owners  or  operators.  Manning's 
Roughness  Coefficient  (for  flood  flow  rates), 
n.  can  be  determined  frism  Table  1  of  this 
attachment  The  hydraulic  radius,  r.  can  be 
estimated  using  the  average  mid-chdnnel 
depth  from  charts  provided  by  the  sources 
listed  in  Table  2  of  this  attachment.  The 
average  slope  of  the  river,  s.  can  be 
determined  using  topographic  maps  that  can 
be  ordered  from  the  U.S.  Geological  Survey, 
as  listed  in  Table  2  of  this  attachment 

1.6    Table  3  of  this  attachment  contains 
specified  time  intervals  for  estimating  the 
arrival  of  response  resources  at  the  scene  of 
a  discharge.  Assuming  no  prior  planning, 
response  resources  should  be  able  to  arrive 
at  the  discharge  site  within  12  hours  of  the 
discovery  of  any  oil  discharge  in  Higher 
Volume  Port  Areas  and  within  24  hours  in 
Great  Lakes  and  all  other  river,  canal,  inland, 
and  nearshore  areas.  The  specified  time 
intervals  in  Table  3  of  Appendix  C  are  to  be 
used  only  to  aid  in  the  identification  of 
whether  a  facility  could  cause  substantial 
harm  to  the  environment  Chice  it  is 
determined  that  a  plan  must  be  developed  for 
the  facility,  the  owner  or  operator  shall 
reference  Appendbc  E  to  this  part  to 
determine  appropriate  resource  levels  and 
response  times.  The  specified  time  intervals 
of  this  appendix  include  a  3-hour  time  period 
for  deployment  of  boom  and  other  response 
equipment.  The  Regional  Administrator  may 
identify  additional  areas  as  appropriate. 
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2.0    Oil  Transport  on  M  Tving  Navigable 
Waters 


ai 


2.1     The  facility 
must  use  the  followin  ; 
comparable  formula 
§  112.20(a)(3)  to  calcu 
distance  for  oil 
navigable  water 
d=v  X  t  X  c;  where 
d:  the  distance  downstreini 
within  which  fish 


ovfner  or  operator 
formula  or  a 
described  in 
ate  the  planning 
transport  on  moving 


1  ai  d 


sensitive  env 
or  a  public  drinking 
be  shut  down  in  the 
discharge  (in  miles); 

v:  the  velocity  of  the  rive 
concern  (in  ft/sec)  as 
Chezy-Manning's 
and  tables  1  and  2 

t:  the  time  interval  speci 
upon  the  type  of 
(in  hours):  and 

c:  constant  conversion  faitor 
hr»ft  (3600  sec/hr  +  5  280 
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wildlife  and 
ironmekts  could  be  injured 
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determined  by 
equation  (see  below 
this  attachment); 
in  Table  3  based 
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2.2  Chezy-Manning's 
determine  velocity: 
v=l.5/n  X  r^3  X  sVz;  wh 
v=the  velocity  of  the  rive 

sec); 
n=Manning's  Roughness 
Table  1  of  this  attac 
r=the  hydraulic  radius; 
can  be  approximated 
channels  by  mult 
mid-channel  depth  o 
by  0.667  (sources  for 
channel  depth  are  lis 
this  attachment);  and 
s=the  average  slope  of  the 
obtained  from  US 
topographic  maps  at 
Table  2  of  this  attachAien 
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Table  1.— Manning's 
Coefficient  for  Nafural 


[NOTE:  Coefficients  are  presented  kx  high  flow 
rates  at  of  r>ear  t|xxj  stage] 


Stream  descnpboi 


po  )ls): 


KMrxx  Streams  (Top  Wiclthj<100  ft.> 
C  lean: 

Straight 

Winding  

Sluggish  {Weedy,  deep 

No  trees  or  brush 

Trees  and/of  brush  .. 
Major  Streams  (Top  Width 
Regular  section; 

(No  boukjers/bfush) 
Irregular  section: 

(Brush)  


Table  2.— Sources 

THE  ChEZY-MANNiHiG 
All  of  the  charts  and  related 
navigational  waters  may 
Distritxition  Branch 
(N/CG33) 

National  Ocean  Service 
Rrverdale,  Maryland  207^7-1199 


0.68  sec*mile/ 
ft/mile), 
ion  is  used  to 


of  concern  (in  ft/ 


river  (unitless) 
Geological  Survey 
he  address  listed  in 

t. 


roughness 
Streams 


>100ft.) 


Rough- 
ness co- 
efficient 
(n) 


0.03 
.04 

.06 
.10 


.035 
\05 


)F  R  and  S  FOR 

Equation 

publications  for 
t)e  ordered  from: 


Table  2.— Sources  of  r  and  s  for 

THE     CHEZY-MANNING     EQUATION— 

Continued    | 

Phone:  (301)436-6990 

There  will  be  a  charge  for  materials  or- 
dered and  a  VISA  or  Mastercard  will  be 
accepted. 
The  mid-channel  depth  to  be  used  in  ttie  cal- 
culation of  ttie  hydraulic  radius  (r)  can  be 

obtained     directly     from     the     following 

sources: 

Charts  of  Canadian  Coastal  and  Great 
Lakes  Wafers: 

Canadian  Hydrographk:  Service 

Department  of  Fisheries  and  Oceans  Insti- 
tute 

P.O.  Box  8080 

1675  Russell  Road 

Ottawa,  Ontario  KIG  3H6 

Canada 

Phone:  (613)  996-4931 

Charts  and  Maps  of  Lower  Mississippi 
River 

(Gulf  of  Mexkx)  to  Ohio  River  and  St 
Francis,  White,  Big  Sunftower, 
Afchatalaya,  and  other  rivers): 

U.S.  Army  Corps  of  Engineers 

Vicksburg  DIsthcl 

P.O.  Box  60 

Vickstxjrg,  Mississippi  39180 

Phone:  (601)  634-5000 

Charts  of  Upper  Mississippi  River  and  Illi- 
nois Waterway  to  Lake  Michigan: 

U.S.  Anmy  Corps  of  Engineers 

Rock  Island  District 

P.O.  Box  2004 

Rock  island,  Illinois  61204 

Phone:  (309)  794-5552 

Charts  of  Missouri  River: 

U.S.  Army  Corps  of  Engineers 

Omaha  District 

6014  U.S.  Post  Office  and  Courthouse 

Omaha,  t4ebraska  68102 

Phone:  (402)  221-3900 

Charts  of  Ohio  River: 

U.S.  Army  Corps  of  Engineers 

Ohio  River  Division 

P.O.  Box  1159 

Cincinnati,  Ohio  45201 

Phone:  (51 3)  684-3002 
Charts  of  Tennessee  Valley  Authority  Res- 
ervoirs.   Tennessee    River    and    Tritxi- 
taries: 
Tennessee  Valley  Authority 
Maps  and  Engineering  Section 
416  Union  Avenue 
Knoxville.  Tennessee  37902 
Phone:  (615)  632-2921 
Charts  of  Black   Warrior  River.  Alatiama 
River,   Tomtiigbee   River.    Apalachicola 
River  and  Pearl  River: 
U.S.  Army  Corps  of  Engineers 
Mobile  District 
P.O.  Box  2288 

Mobile,  Alabama  36628-0001 
Phone:  (205)  690-251 1 
The  average  stope  of  the  river  (s)  may  be 
obtained  from  topographic  maps: 
US.  Geological  Survey 
Map  Distritxjtion 
Federal  Center 
Bkjg.  41  I 

Box  25286 


Table  2.— Sources  of  r  and  s  for 

THE     CHEZY-MaNNING     EQUATION— 

Continued 

Denver,  Cotorado  80225 
Additional  information  can  tie  obtained  from 
the  following  sources: 

1.  The  State's  Department  of  Natural  Re- 
sources (DNR)  or  the  State's  Aids  to 
Navigation  office; 

2.  A  knowledgeable  local  marina  operator; 
or 

3.  A  knowtedgeat)le  local  water  authority 
(e.g..  State  water  commission) 

2.3    The  average  slope  of  the  river  (s)  can 
be  determined  from  the  topographic  maps 
using  the  following  steps: 

(1)  Locate  the  facility  on  the  map. 

(2)  Find  the  Normal  Pool  Elevation  at  the 
point  of  discharge  from  the  facility  into  the 
wafer  (A). 

(3)  Find  the  Normal  Pool  Elevation  of  the 
public  drinking  water  intake  or  fish  and 
wildlife  and  sensitive  environment  located 
downstream  (B)  (Note:  The  owner  or  operator 
should  use  a  minimum  of  20  miles 
downstream  as  a  cutoff  to  obtain  the  average 
slop)€  if  the  location  of  a  specific  public 
drinking  water  intake  or  fish  and  wildlife  and 
sensitive  environment  is  unknown). 

(4)  If  the  Normal  Pool  Elevation  is  not 
available,  the  elevation  contours  can  be  used 
to  find  the  slope.  Determine  elevation  of  the 
water  at  the  point  of  discharge  from  the 
facility  (A).  Determine  the  elevation  of  the 
water  at  the  appropriate  distance 
downstream  (B).  The  formula  presented 
below  can  be  used  to  calculate  the  slope. 

(5)  Determine  the  distance  (in  miles) 
between  the  facility  and  the  public  drinking 
water  intake  or  fish  and  wildlife  and 
sensitive  environments  (C). 

(6)  Use  the  following  formula  to  find  the 
slope,  which  will  be  a  unitless  value: 
Average  Slope=|{A— B)  (fl)/C  (miles))  >  ll 
mile/5280  feet] 

2.4  If  it  is  not  feasible  to  determine  the 
slope  and  mid-channel  depth  by  the  Chezy- 
Manning  equation,  then  the  river  velocity  can 
be  approximated  on-  site.  A  specific  length, 
such  as  100  feet,  can  be  marked  off  along  the 
shoreline.  A  float  can  be  dropped  into  the 
stream  at)ove  the  mark,  and  the  time  required 
for  the  float  to  travel  the  distance  can  be  used 
to  determine  the  velocity  in  feet  per  second. 
However,  this  method  will  not  yield  an 
average  velocity  for  the  length  of  the  su«am. 
but  a  velocity  only  for  the  specific  location 
of  measurement.  In  addition,  the  flow  rate 
will  vary  de(>endingon  weather  conditions 
such  as  wind  and  rainfall.  It  is  recommended 
that  facility  owners  or  operators  repeat  the 
measurement  under  a  variety  of  conditions  to 
obtain  the  most  accurate  estimate  of  the 
surface  water  velocity  under  adverse  weather 
conditions. 

2.5  The  planning  distance  calculations 
for  moving  and  still  navigable  waters  are 
based  on  worst  case  discharges  of  persistent 
oils.  Persistent  oils  are  of  concern  because 
they  can  remain  in  the  water  for  significant 
periods  of  time  and  can  potentially  exist  in 
large  quantities  downstream.  Owners  or 
operators  of  facilities  that  store  persistent  as 
well  as  non-persistent  oils  may  use  a 
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comparable  formula.  The  volume  of  oil 
discharged  is  not  included  as  part  of  the 
planning  distance  calculation  for  moving 
navigable  waters.  Facilities  that  will  meet 
this  substantial  harm  criterion  are  those  with 
facility  capacities  greater  than  or  equal  to  1 
million  gallons.  It  is  assumed  that  these 
facilities  are  capable  of  having  an  oil 
discharge  of  sufficient  quantity  to  cause 
injury  to  fish  and  Mrildlife  and  sensitive 
environments  or  shut  down  a  public  drinking 
water  intaJce.  While  owners  or  operators  of 
transfer  facilities  that  store  greater  than  or 
equal  to  42.000  gallons  are  not  required  to 
use  a  planning  distance  formula  for  purposes 
of  the  substantial  harm  criteria,  they  should 
use  a  planning  distance  calculation  in  the 
development  of  facility -speci  fie  response 
plans. 

Table  3.— Specified  Time  Intervals 


Operating 

Substantial  harm  planning  time 

areas 

(hrs) 

Higher  vol- 

12      hour       anival+3 

hour 

ume  port 

depk>ymenf=15  hours. 

area. 

Great 

24       hour       arrival+3 

hour 

Lakes. 

deployment=27  hours. 

All  other 

24       hour       arrivai-t-3 

hour 

rivers 

deployment=27  hours 

and  ca- 

nals, irv 

land. 

and 

near- 

shore 

areas. 

2 .6    Example  of  the  Planning  Distance 
Calculation  for  Oil  Transport  on  Moving 
Navigable  Waters.  The  following  example 
provides  a  sample  calculation  using  the 
planning  distance  formula  for  a  facility 
discharging  oil  into  the  Monongahela  River: 
(1)  Solve  for  v  by  evaluating  n.  r,  and  s  for 
the  Chezy-Manning  equation: 

Find  the  roughness  coefTicienf.  n,  on  Table 
1  of  this  attachment  for  a  regular  section  of 
a  major  stream  with  a  top  width  greater  than 
100  feet.  The  top  width  of  the  river  can  be 
found  from  the  topographic  map. 
n=0.035. 
Find  slope,  s,  where  A=727  feet,  8=710  feet, 

and  C=25  miles. 
Solving: 

s=[(727  ft— 710  ft)/25  miles)  x  |l  mile/5280 
feet|=1.3xlO-* 
The  average  mid-channel  depth  is  found  by 
averaging  the  mid-channel  depth  for  each 
mile  along  the  length  of  the  river  between  the 
facility  and  the  public  drinking  water  intake 
or  the  fish  or  wildlife  or  sensitive 
environment  (or  20  miles  downstream  if 
applicable).  This  value  is  multiplied  by  0.667 
to  obtain  the  hydraulic  radius.  The  mid- 
channel  depth  is  found  by  obtaining  values 
for  r  and  s  from  the  sources  shown  in  Table 
2  for  the  Monongahela  River. 
Solving: 

r=O.667x20  feet=13.33  feet 
Solve  for  v  using: 
v=1.5/nxr^ixs"»: 

v=|1.5/0.035jx(13.33)2'Ml-3xlO-*)"2 
v=2.73  feet/second 
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comparable  fonnula.  The  volume  of  oil 
discharged  is  not  included  as  part  of  the 
planning  distance  calculation  for  moving 
navigable  waters.  Facilities  that  will  meet 
this  substantial  harm  criterion  are  those  with 
facility  capacities  greater  than  or  equal  to  1 
million  gallons.  It  is  assumed  that  these 
facilities  are  capable  of  having  an  oil 
discharge  of  sufficient  quantity  to  cause 
injury  to  fish  and  wildlife  and  sensitive 
environments  or  shut  down  a  public  drinking 
water  intake.  While  owners  or  operators  of 
transfer  facilities  that  store  greater  than  or 
equal  to  42.000  gallons  are  not  required  to 
use  a  planning  distance  formula  for  purposes 
of  the  substantial  harm  criteria,  they  should 
use  a  planning  distance  calculation  in  the 
development  of  facility -specific  response 
plans. 

Table  3.— SPEapiEO  Time  Intervals 


Operating 

Sutjstantial  harm  planning 

time 

areas 

(hre) 

Higher  vol- 

12      hour       arrival+3 

hour 

ume  port 

deployment=15  hours. 

area. 

Great 

24       hour       arrival+3 

hour 

Lakes. 

deployment=27  hours. 

All  other 

24       hour       arrivai>3 

hour 

rrvers 

deployment=27  hours. 

and  ca- 

nals. Irv 

land. 

and 

near- 

shore 

areas. 

■ 

2.6    Example  of  the  Planning  Distance 
Calculation  for  Oil  Transport  on  Moving 
Navigable  Waters.  The  following  example 
provides  a  sample  calculation  using  the 
planning  distance  formula  for  a  fiacility 
discharging  oil  into  the  Monongahela  River: 
(1)  Solve  for  v  by  evaluating  n,  r.  and  s  for 
the  Chezy-Manning  equation: 

Find  the  roughness  coefficient,  n.  on  Table 
1  of  this  attachment  for  a  regular  section  of 
a  major  stream  with  a  top  width  greater  than 
100  feet.  The  top  width  of  the  river  can  be 
found  from  the  topographic  map. 
n=0.035. 
Find  slope,  s.  where  A=727  feet,  B=710  feet, 

and  C=25  miles. 
Solving: 

s=((727  fl— 710  ft)/25  miles]  x  |l  mile/5280 
feef|=1.3xlO-* 
The  average  mid-channel  depth  is  found  by 
averaging  the  mid-channel  depth  for  each 
mile  along  the  length  of  the  river  between  the 
facility  and  the  public  drinking  water  intake 
or  the  fish  or  wildlife  or  sensitive 
environment  (or  20  miles  downstream  if 
applicable).  This  value  is  multiplied  by  0.667 
to  obtain  the  hydraulic  radius.  The  mid- 
channel  depth  is  found  by  obtaining  values 
for  r  and  s  from  the  sources  shown  in  Table 
2  for  the  Monongahela  River. 
Solving: 

r=0.667x20  feet=13.33  feet 
Solve  for  v  using: 
v=1.5/nxr^ixs"»: 

v=(1.5/0.035]x(13.33)2'Jx(1.3xl0-«)"' 
v=2.73  feet/second 


(2)  Find  t  from  Table  3  of  this  attachment 
The  Monongahela  River's  resource  response 
time  is  27  hours. 

(3)  Solve  for  planning  distance,  d: 
d=v  X  t  X  c 

.    d={a.73  ft/sec)x(27  hours )x(0.68  sec»mile/ 
hr.fl) 
d=50  miles 

Therefore,  50  miles  downstream  is  the 
appropriate  planning  distance  for  this 
facility. 

3  0    Oil  Transport  on  Still  Water 

3.1  For  bodies  of  water  including  lakes  or 
ponds  that  do  not  have  a  measurable 
velocity,  tlxe  spreading  of  the  oil  over  the 
surface  must  be  considered.  Owners  or 
operators  of  facilities  located  next  to  still 
water  bodies  may  use  a  comparable  means  of 
calculating  the  planning  distance.  If  a 
comparable  formula  is  used,  documentation 
of  the  reliability  and  analytical  soundness  of 
the  comparable  calculation  must  be  attached 
to  the  response  plan  cover  sheet. 

3.2  Example  of  the  Planning  Distance 
Calculation  for  Oil  Transport  on  Still  Water 
To  assist  those  facilities  which  could 
potentially  discharge  into  a  still  body  of 
water,  the  following  analysis  was  performed 
to  provide  an  example  of  the  type  of  formula 
that  may  be  used  to  calculate  the  planning 
distance.  For  this  example,  a  worst  case 
discharge  of  2.000,000  gallons  is  used. 

(1)  The  surface  area  in  square  feet  covered 
by  an  oil  spill  on  still  water,  Al,  can  be 
determined  by  the  following  formula,*  where 
V  is  the  volume  of  the  spill  in  gallons  and 

C  is  a  constant  conversion  factor 

A,=10*xVy*xC 

C=0.1643 

A,=10»x(2,000,000  gallons)V4x(0.1643) 

A,=8.74xl0»  ft^ 

(2)  The  spreading  formula  is  based  on  the 
theoretical  condition  that  the  oil  will  spread 
uniformly  in  all  directions  forming  a  circle. 
In  reality,  the  outfall  of  the  discharge  will 
direct  the  oil  to  the  surface  of  the  water 
where  it  intersects  the  shoreline.  Although 
the  oil  will  not  spread  uniformly  in  all 
directions,  it  is  assumed  that  the  dischaige 
will  spread  from  the  shoreline  into  a  semi- 
circle (this  assumption  does  not  account  for 
winds  or  wave  action). 

(3)  The  area  of  a  circle=Jtr2 

(4)  To  account  for  the  assumption  that  oil 
will  spread  in  a  semi-circular  shape,  the  area 
of  a  circle  is  divided  by  2  and  is  designated 
as  Aj. 

A2=(rcri)/2 

Solving  for  the  radius,  r,  using  the 

relationship  Ai=Aj:  8.74x10*  ft^=()ir^)/2 
Therefore,  r=23,586  ft 
r=23,586  ft+5,280  ft/mile=4.5  miles 
Assuming  a  20  knot  wind  under  storm 

conditions: 
1  knot=1.15  miles/hour 
20  knotsxl.15  miles/hour/knot=23  miles/hr 


■'Huang.  J.C.  and  Monastero,  F.C..  1982.  flenen 
of  the  State-of-the-Art  of  Oil  Pollution  Models.  Final 
report  submitted  to  the  American  Petroleum 
Institute  by  Raytheon  Ocean  Systems,  Co.,  East 
Providence,  Rhode  Island. 


Assuming  that  the  oil  slick  moves  at  3 

percent  of  the  wind's  speed:' 
23  miles/hourx0.03=0.69  miles/hour 

(5)  To  estimate  the  distance  that  the  oil 
will  travel,  use  the  times  required  for 
response  resources  to  arrive  at  different 
geographic  locations  as  shown  in  Table  3  of 
this  attachment. 

For  example: 

For  Higher  Volume  Port  Areas:  15  hrsx0,69 

miles/hr=10.4  miles 
For  Great  Lakes  and  all  other  areas:  27 

hrsxO.69  miles/hr=18.6  miles 

(6)  The  total  distance  that  the  oil  will  travel 
frtjm  the  point  of  discharge,  including  the 
distance  due  to  spreading,  is  calculated  as 
follows: 

Higher  Volume  Port  Areas;  d=10.4-H».5  miles 

or  approximately  15  miles 
Great  Lakes  and  all  other  areas:  d=18.&H.S 

miles  or  approximately  23  miles 

4.0    Oil  Transport  on  Tidal-Influence  Areas 

4.1  The  planning  distance  method  for 
tidal  influence  navigable  water  is  based  on 
worst  case  discharges  of  persistent  and  non- 
persistent  oils.  Persistent  oils  are  of  primary 
concern  because  they  can  potentially  cause 
hann  over  a  greater  distance.  For  persistent 
oils  dischai^ged  into  tidal  waters,  the 
planning  distance  is  15  miles  from  the 
facility  down  current  during  ebb  tide  and  to 
the  point  of  maximum  tidal  influence  or  15 
miles,  whichever  is  less,  during  flood  tide. 

4.2  For  non-persistent  oils  discharged 
into  tidal  waters,  the  planning  distance  is  5 
miles  from  the  facility  down  current  during 
ebb  tide  and  to  the  point  of  maximum  tidal 
influence  or  5  miles,  whichever  is  less, 
during  flood  tide. 

4.3  Example  of  Determining  the  Planning 
Distance  for  Two  Types  of  Navigable  Water 
Conditions.  Below  is  an  example  of  how  to 
determine  the  proper  planning  distance 
when  a  facility  could  impact  two  types  of 
navigable  v/ater  conditions:  moving  water 
and  tidal  water. 

(1)  Facility  X  stores  persistent  oil  and  is 
located  downstream  from  locks  along  a  slow 
moving  river  which  is  affected  by  tides.  The 
river  velocity,  v,  is  determined  to  be  0.5  feet/ 
second  from  the  Chezy-Manning  equation 
used  to  calculate  oil  transport  on  moving 
navigable  waters.  The  specified  time  interval. 
t,  obtained  trom  Table  3  of  this  attachment 
for  river  areas  is  27  hours.  Therefore,  solving 
for  the  planning  distance,  d: 

d=v  X  t  X  c 

d=(0.5  ft/sec)  X  (27  hours)  x  (0.68  sec»mile/ 

hr»ft) 
d=9.18  miles. 

(2)  However,  the  planning  distance  for 
maximum  tidal  influence  down  current 
duriiTg  ebb  tide  is  15  miles,  which  is  greater 
than  the  calculated  9.18  miles.  Therefore.  15 
miles  downstream  is  the  appropriate 
planning  distance  for  this  facility. 

5.0    Oil  Transport  Over  Land 

5.1     Facility  owners  or  operators  must 
evaluate  the  potential  for  oil  to  be 


'  Oil  Spill  Prevention  &■  Control.  National  Spill 
Control  School.  Corpus  Christi  Sute  University, 
Thirteenth  Edition.  May  1990. 
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transported  over  land  t«  navigable  waters  of 
the  United  States.  The  0wner  or  operator 
must  evaluate  the  likelihood  that  portions  of 
a  worst  case  discharge  i^ould  reach  navigable 
waters  via  open  channel  flow  or  from  sheet 
flow  across  the  land,  or  be  prevented  from 
reaching  navigable  wati  rs  when  trapped  in 
natural  or  man-made  d<  pressions  excluding 
secondary  containment 

5.2    As  discharged  o  I 
may  enter  a  storm  drain  ( 
channel  intended  for  d:  linage.  It  is  assumed 
that  once  oil  reaches  sui±  an  inlet,  it  will 
flow  into  the  receiving  i  lavigable  water. 
During  a  storm  event,  it  is  highly  probable 
that  the  oil  will  either  f  dw  into  the  drainage 


structures  or  follow  the 


natural  contours  of 


the  land  and  flow  into  t  je  navigable  water. 
Expected  minimum  anc  maximum  velocities 
are  provided  as  exampli  s  of  of)en  concrete 
channel  and  pijje  flow.  The  ranges  listed 
below  reflect  minimum  and  maximum 
velocities  used  as  design  criteria.*  The 
calculation  below  demonstrates  that  the  time 
required  for  oil  to  travel  through  a  storm 
drain  or  open  concrete  c  hannel  to  navigable 
water  is  negligible  and  c  an  be  considered 
Instantaneous.  The  velo  ;ities  are: 
For  open  concrete  chani  lels: 
maximum  velocity=25  f  (et  per  second 
minimum  velocity=3  fe(  t  per  second 
For  storm  drains: 

maximum  velocity=25  ffcet  per  second 
minimum  velocity=2  fe<  t  per  second 

5.3     Assuming  a  leng  h  of  0.5  mile  from 
the  point  of  discharge  th  rough  an  open 
concrete  channel  or  con  lete  storm  drain  to 


'  The  design  velocities  w 
Howard  County.  Maryland 
Works'  Storm  Drainage  D«ilg; 


obtained  from 
)epartment  of  Public 
n  Manual. 


structures. 

I  travels  over  land, 

or  open  concrete 


a  navigable  water,  the  travel  times  (distance/ 
velocity)  are: 

1.8  mlnut%  at  a  velocity  of  25  feet  per  second 
14.7  minutes  at  a  velocity  of  3  feet  per  second 
22.0  minutes  for  at  a  velocity  of  2  feet  per 
second 

5.4  The  distances  that  shall  be  considered 
to  determine  the  planning  distance  are 
illustrated  in  Figure  C-I  of  this  attachment. 
The  relevant  distances  can  be  described  as 
follows: 

Dl=Dlstance  from  the  nearest  opportunity  for 
discharge,  X|,  to  a  storm  drain  or  an 
open  concrete  channel  leading  to 
navigable  water. 

D2=Distance  through  the  storm  drain  or  open 
concrete  channel  to  navigable  water. 

D3=Distance  downstream  from  the  outfall 
within  which  fish  and  wildlife  and 
sensitive  environments  cduld  be  injxured 
or  a  public  drinking  water  intake  would 
be  shut  down  as  determined  by  the 
planning  distance  formula. 

D4=E)istance  from  the  nearest  opportunity  for 
discharge,  X2,  to  fish  and  wildlife  and 
sensitive  environments  not  bordering 
navigable  water. 

5.5  A  facility  owner  or  operator  whose 
nearest  opportunity  for  discharge  is  located 
within  0.5  mile  of  a  navigable  water  must 
complete  the  planning  distance  calculation 
(D3)  for  the  type  of  navigable  water  near  the 
facility  or  use  a  comparable  formula. 

5.6  A  facility  that  is  located  at  a  distance 
greater  than  0.5  mile  from  a  navigable  water 
must  also  calculate  a  planning  distance  (D3) 
if  it  is  in  close  proximity  (i.e.,  Dl  is  less  than 
0.5  mile  and  other  factors  are  conducive  to 
oil  travel  over  land)  to  storm  drains  that  flow 


to  navigable  waters.  Factors  to  be  considered 
in  assessing  oil  transport  over  land  to  storm 
drains  shall  include  the  topography  of  the 
surrounding  area,  drainage  patterns,  man- 
made  barriers  (excluding  secondary 
containment  structures),  and  soil  distribution 
and  porosity.  Storm  drains  or  concrete 
drainage  chaimels  that  are  located  in  close 
proximity  to  the  facility  can  provide  a  direct 
pathway  to  navigable  waters,  regardless  of 
the  length  of  the  drainage  pipe.  If  Dl  is  less 
thsm  or  equal  to  0.5  mile,  a  discharge  from 
the  facility  could  pose  substantial  harm 
because  the  time  to  travel  the  distance  hrorn 
the  storm  drain  to  the  navigable  water  (D2) 
is  virtually  instantaneous. 

5.7  A  facility's  proximity  to  fish  and 
wildlife  and  sensitive  environments  not 
bordering  a  navigable  water,  as  depicted  as 
D4  in  Figure  C-I  of  this  attachment,  must 
also  be  considered,  regardless  of  the  distance 
from  the  facility  to  navigable  waters.  Factors 
to  be  considered  in  assessing  oil  transport 
over  land  to  fish  and  wildlife  and  sensitive 
environments  should  include  the  topography 
of  the  surrounding  area,  drainage  ptattems, 
man-made  barriers  (excluding  secondary 
containment  structures),  and  soil  distribution 
and  porosity. 

5.8  If  a  facility  is  not  found  to  pose 
substantial  harm  to  fish  and  wildlife  and 
sensitive  environments  not  bordering 
navigable  waters  via  oil  transport  on  land, 
then  supporting  documentation  should  be 
maintained  at  the  facility.  However,  such 
documentation  should  be  submitted  with  the 
response  plan  if  a  facility  is  found  to  pose 
substantial  harm. 

BILLING  CODE  6S<0-S(M> 
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1.0    Instructions 

1.1     Anovmeror 
complete  this  worksfieet 
the  criteria,  as . 
this  part,  or  it  is 
the  facility  could 
the  environment.  Thfe 
case  disch»ge  plann  ing 
emergency  planning 
required  in  40  CFR 
or  operators  who  mu  st 
plan.  When  planninj 
resources  and  equipi  lent 
respond  to  the  w 
volume,  adverse  wea  ther 
taken  into  consideravon 
operator  is  required 
facility's  worst  case 
volume  from  either 
for  an  onshore  storag : 
this  appendix  for  an 
facility.  The  worksh 
provision  of  adequati 
at  a  facility. 

1.2    For  onshore 
production  facilities  , 
manifolded  oil  storag  • 
tanks  that  are  design!  d 
operated  in  such  a  mi  inner 
tanks  function  as  one 
multiple  tank  volume  s 
worst  case  discharge 
could  cause  the  disc 
more  than  one  tank, 
must  provide  evidenc  e 
that  tanks  with 
systems  are  not  op>era  :ed 
evidence  is  provided 
RA,  the  worst  case 
volume  would  be 
the  largest  oil  storage  tank 
secondary  containment 
Storage  tank  within  a 
containment  area,  w' 
permanently  manifolc  ed 
as  one  oil  storage  unit 
discharge  planning ' 
on  the  combined  oil 
manifolded  tanks  or  t 
largest  single  oil 
secondary  containmei  t 
greater.  For  purposes 
permanently  manifolqed 
separated  by  internal 
are  consir''»red  to  be 
individual  manifoldec 
combined. 

1.3    For  product 
of  exploratory  wells,  ^ 
oil  storage  tanks  must 
calculation.  Part  B  of 
these  additional  factoid 
and  provides  steps 
total  worst  case 
Onshore  oil  productioii 
all  wells,  flowliaes, 
storage  facilities,  gathi 
auxiliary  non-transportation 
equipment  and  fiacili 
geographical  oil  or 
single  operator.  Althoiigh 
case  discharge  plannin  j 


9perator  is  required  to 
if  the  facility  meets 
in  Appendix  C  to 
determined  by  the  RA  that 
substantial  harm  to 
calculation  of  a  worst 
_  volume  is  used  for 
purposes,  and  is 
1.20  for  facilitj'  owners 
prepare  a  resjxinse 
for  the  amount  of 
necessary  to 
I  discharge  planning 
conditions  must  be 
An  owner  or 
determine  the 
<  ischarge  planning 
rt  A  of  this  appendix 
facility,  or  Part  B  of 
inshore  production 

considers  the 
secondary  containment 


i  basi  id 


i  for 


s  orage  facilities  and 
permanently 
tanks  are  defined  as 
installed,  and/or 
that  the  multiple 
storage  unit  (i.e., 

are  equalized).  In  a 
icenaria  a  single  failure 
i  arge  of  the  contents  of 
the  owner  or  operator 
in  the  response  plan 
piping  or  piping 
as  one  unit.  If  such 
md  is  acceptable  to  the 
di!  charge  planning 
on  the  capacity  of 

within  a  common 
area  or  the  largest  oil 
iingle  secondary 
h  chever  is  gre3t«r.  For 
tanks  that  function 
the  worst  case 
urae  would  be  based 
s  orage  capacity  of  all 
le  capacity'  of  the 
;e  tank  within  a 

area,  whichever  is 
•f  this  rule. 

tanks  that  are 
I  livisions  for  each  tank 
s:  ngle  tanks  and 

tank  volumes  are  not 

:tiori  facilities,  the  presence 
p  roduction  wells,  and 
De  considered  in  the 
t  lis  appendix  takes 
into  consideration 
their  inclusion  in  the 
discha  rge  planning  volume, 
facilities  may  include 
sebaration  equipmient, 
16  ring  lines,  and 

-related 
ti'  IS  in  a  single 
field  operated  by  a 
a  potential  worst 
volume  is  calculated 


within  each  section  of  the  worksheet,  the 
final  worst  case  amount  depends  on  the  risk 
parameter  that  results  in  the  greatest  volume. 
1.4    Marine  transportation-related  transfer 
facilities  that  contain  fixed  aboveground 
onshore  structures  used  for  bulk  oil  storage 
are  jointly  regulated  by  EPA  and  the  U.S. 
Coast  Guard  (USCG).  and  are  termed 
"complexes."  Because  the  USCG  also 
requires  response  plans  from  transportation- 
related  facilities  to  address  a  worst  case 
discharge  of  oal.  a  separate  calculation  for  the 
worst  case  discharge  planning  volume  for 
USCG-related  facilities  is  included  in  the 
USCG  IFR  (see  Appendix  E  to  this  part, 
section  10.  for  availability).  All  complexes 
that  are  jointly  regulated  by  EPA  and  the 
USCG  must  compare  both  calculations  for 
worst  case  discharge  planning  volume 
derived  by  using  the  EPA  and  USCG 
methodologies  and  plan  for  whichever 
volume  is  greater. 

PART  A:  WORST  CASE  DISCHARGE 
PLANNING  VOLUME  CALCULATION  FOR 
ONSHORE  STORAGE  FACILmES » 

Part  A  of  this  worksheet  is  to  be  completed 
by  the  owner  or  operator  of  an  SPOC- 
regulated  facility  (excluding  oil  production 
facilities)  if  the  facility  meets  die  criteria  as 
presented  in  Appendix  C  to  this  part,  or  if 
it  is  determined  by  the  RA  that  the  facility 
could  cause  substantial  harm  to  the 
environment.  If  you  are  the  owner  or  operator 
of  a  production  facility,  please  proceed  to 
Part  B  of  this  worksheet. 

A.l     SL\CLE-TANK  FACIUTIES 

For  facilities  containing  only  one 
aboveground  oil  storage  tank,  the  worst  case 
discharge  planning  volume  equals  the 
capacity  of  the  oil  storage  tank.  If  adequate 
secondary  containment  (sufficiently  large  to 
contain  the  capacity  of  the  aboveground  oil 
storage  tank  plus  sufEcient  freeboard  to  allow 
for  precipitation)  exists  for  the  oil  storage 
tank,  multiply  the  capacity  of  the  tank  by  0.8. 
(1)  FINAL  WORST  CASE  VOLUME: 
GAL 


(2)  Do  not  proceed  further. 

A  .2    SEC01<DAR  Y  CONTAINMEST— 
SfULTIPLE'TANK  FACILITIES 

Are  all  abovegrourKi  oil  storage  tanks  or 
g.'oups  of  abovegrtwnd  oil  storage  tanks  at 
the  facility  without  adequate  secondary 
containment?  * 
(Y/Nl 

A.2.1     If  the  answer  is  yes,  the  final  worst 
case  discharge  planning  volume  equals  the 
total  abcn'eground  oil  storage  capacity  at  the 
facilitv- 

(1)  FINAL  WORST  CASE  VOLUME: 
GAL 

(2)  Do  not  proceed  further. 

A.2.2    If  the  answer  is  no,  calculate  the 
total  aboveground  oil  storage  capacity  of 
tanks  without  adequ^e  secondary 
containment.  If  o// aboveground  oil  storage 


'  "Storage  facilities"  represent  all  facilities 
subject  to  this  part.  e}ecluding  oil  production 
facilities. 

^  Secondary  containment  is  defined  in  40  CFR 
112.7(eK2).  Acceptable  methods  and  structures  for 
containment  are  also  given  in  40  CFR  112.7(c)(1). 


tanks  or  groups  of  aboveground  oil  storage 
tanks  at  the  facility  have  adequate  secondary 
containment,  ENTER  "0"  (zero). 
:  GAL 

A. 2. 3    Calculate  the  capacity  of  the  largest 
single  aboveground  oil  storage  tank  within  an 
adequate  secondary  containment  area  or  the 
combined  capacity  of  a  group  of  aboveground 
oil  storage  tanks  permanently  manifolded 
together. -whichever  is  greater.  PLUS  THE 
VOLUME  FROM  QUESTION  A2(b). 

HNAL  WORST  CASE  VOLUME:  a  .    . 

GAL 

PART  B:  WORST  CASE  DISCHARGE 
PLANNING  VOLUME  CALCULATION  FOR 
ONSHORE  PRODUCTION  FACILmES 

Part  B  of  this  worksheet  is  to  be  completed 
by  the  owner  or  operator  of  an  SPCC- 
regulated  oil  production  facility  if  the  facility 
meets  the  criteria  presented  in  Appendix  C 
to  this  part,  or  if  it  is  determined  by  the  RA 
that  the  facility  could  cause  substantial  harm. 
A  production  facility  consists  of  all  wells 
(producing  and  exploratory)  and  related 
equipment  in  a  single  geographical  oil  or  gas 
field  operated  by  a  single  operator. 

B.  1     SINGLE-  TASK  FACILITIES 

B.1.1     For  facilities  containing  only  one 
aboveground  oil  storage  tank,  the  worst  case 
discharge  planning  volume  equals  the 
capacity  of  the  aboveground  oil  storage  tank 
plus  the  production  volume  of  the  well  with 
the  highest  output  at  the  facility.  If  adequate 
secondary  containment  (sufficiently  large  to 
contain  the  capacity  of  the  aboveground  oil 
storage  tank  phis  sufficient  freeboard  to  allow 
for  precipitation)  exists- for  the  storage  tank, 
multiply  the  capacity  of  the  tank  by  0.8. 

B.1.2    For  facilities  with  production  wells 
producing  by  pumping,  if  the  rate  of  the  well 
withlhe  highest  output  is  known  and  the 
number  of  days  the  facility  is  unattended  can 
be  predicted,  then  the  production  volume  is 
equal  to  tte  piiinping  rate  of  the  well 
multiplied  by  the  greatest  number  of  days  the 
facility  is  unattended. 

B.1.3    If  the  pumping  rate  of  the  well  with 
the  higliest  ou^ut  is  estimated  cc  the 
maximum  number  of  days  the  facility  is 
unattended  is  estimated,  then  the  production 
volume  is  determined  from  the  pumping  rate 
of  the  well  multiplied  by  1.5  times  the 
greatest  number  of  days  that  the  facility  has 
been  or  is  expected  to  be  unattended. 

B.1.4    Attachment  D-1  to  this  appendix    ' 
provides  methods  for  calculating  the 
production  volume  for  exploratory  wells  and 
production  wells  producing  ur>der  pressure 

(1)  FINAL  WORST  CASE  VOLUME: 
GAL 

(2)  Do  not  proceed  further. 

B.2    SECONDARY  CONTAINMENT— 
MULTIPLE-TANK  FACILITIES 

Are  all  aboveground  oil  storage  tanks  or 
groups  of  aboveground  oil  storage  tanks  at 
the  facility  without  adequate  secondarj- 
containment? 


'  All  complexes  that  are  jointly  regulated  by  EPA 
and  the  USCG  must  also  calculate  the  worst  case 
discharge  planning  volume  for  the  transportation- 
related  portions  of  the  facility  and  plan  for 
whichever  volume  is  greater. 


(Y/N) 

B.2.1     If  the  answer  is  >es.  the  final  worst 


case  volume  equals  the  total  aboveground  oil 
storage  capacity  without  adequate  secondan,- 
containment  plus  the  production  volume  of 
the  well  with  the  highest  output  at  the 
facility. 

(1)  For  facilities  with  production  wells 

,  producing  by  pumping,  if  the  rate  of  the  well 
with  the  highest  output-is  known  and  the 
number  of  days  the  facility  is  unattended  can 
be  predicted,  then  the  production  volume  is 
equal  to  the  pumping  rate  of  the  well 
.multiplied  by  the  greatest  number  of  days  the 
facility  is  unattended. 

(2)  If  the  punipingrafeofthewell  with  the 
highest  output  is  estimated  or  the  maximum 
number  of  days  the  facility  is  unattended  is 
estimated,  then  the  production  volume  is 
determined  from  the  pumping  rate  of  rtie 
well  multiplied  by  1.5  times  the  greatest 

■  number  of  days  that  the  facility  has  been  or 
is  expected  to  be  unattended. 

(3)  Attachment  D-1  to  this  appendi.i 
provides  methods  for  calculating  the 
production  volumes  for.exploratory  wells 
and  production  wells  producing-under 
pressure. 

(A)  FINAL  WORST  CASE  VOLUME 

GAL  , 

(B)  Do  not  proteed  further. 

B.2. 2     If  the  answer  is  no.calcu'.dte  the 
total  aboveground  oil  storage  capacity  of   " 
tanks  without  adequate  secondary 
containment.  If  all  aboveground  oil  storage 
tanks  or  groupsof  aboveground  oil  storage 
tanks  at  the  facility  have  adequate  secondary 
containment.  ENTER  "0"  {7ero) 
Z_GAL 

B.2. 3    Calculate  the  capacity  of  thd  largest 
single  aboveground  oil  storage  tank  v.-ithin  an 
adequate  secondary  containment  area  or  the 
combined  cap)acity  of  a  group  of  aboveground 
oil  storage  tanks  permanently  manifolded 
together,  whichever  is  greater,  plus  the 
production  volume  oT  the  well  with  the 
highest  output.  PLUS  THE  VOLUNtE  FROM 
QUESTION  B2(b).  Attachment  D-1  provides 
methods  for  calculating  the  production 
volumes  for  exploratory  wells  and 
production  wells  producing  under  pressure 

(1 )  FINAL  WORST  CASE  VOLUME:  * 
_: GAL  - 

(2)  Do  not  proceed  further. 

Attachments  to  Appendix  D 

Attachment  D-I— Methods  to  Calcuiate 
Production  Volumes  for  Production 
Facilities  With  Explorator>-  Wells  or 
Production  Welb  Producing  Under  Pressure 

to    Introduction 

The  owner  or  operator  of  a  production 
facility  with  exploratory  wells  or  production 
wells  producing  under  pressure  shall 
compare  the  well  rate  of  the  highest  output 
well  (rate  of  well),  in  barrels  per  day.  to  the 
ability  of  response  equipment  and  fjersonnel 
to  recover  the  volume  of  oil  that  could  be 
discharged  (rate  of  recovery),  in  barrels  pet 


■•  All  complexes  that  are  jointly  regulated  by  EP.^ 
and  the  USCC  must  also  calculate  the  worst  case 
discharge  planning  volume  for  the  transportation 
related  portions  of  the  facility  and  plan  for 
■whichever  volumt;  is  greater 
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(Y/N) 

B.2.1     If  the  answer  is  >-es.  the  final  worst 
case  volume  equals  the  total  aboveground  oil 
storage  capacity  without  adequate  secondan.- 
containment  plus  the  production  volume  of 
the  well  with  the  highest  output  at  the 
facility. 

(1)  For  facilities  with  production  wells 
producing  by  pumping,  if  the  rate  of  the  well 
with  the  highest  output-is  known  and  the 
number  of  days  the  facility  is  unattended  tar. 
be  predicted,  then  the  production  volume  is 
equal  to  the  pumping  rate  of  the  well 
.multiplied  by  the  greatest  number  of  days  the 

facility  is  unattended. 

(2)  If  the  pumping  rate  of  the  well  with  the 
highest  output  is  estimated  or  the  maximum 
number  of  days  the  facility  is  unattended  is 
estimated,  then  the  production  volume  is 
determined  from  the  pumping  rate  of  tlie 
well  multiplied  by  1.5  times  the  greatest 

■  number  of  days  that  the  facility  has  been  ur 
is  expected  to  be  unattended. 

(3J  Attachment  I>-1  to  this  appe.idix 
provides  methods  for  calculating  the 
production  volumes  for.e.xplorator)'  wells 
and  production  wells  producing-under 
pressure. 

(A)  FINAL  WORST  CASE  VOLUME 
____  GAL  . 

(B)  Do  not  proceed  further. 

B.2.2     If  the  answer  is  no.calcu  late  the 
total  aboveground  oil  storage  capacity  of   " 
tanks  without  adequate  secondary 
containment.  If  all  aboveground  oil  storage 
tanks  or  groupsof  aboveground  oil  storage 
tanlcs  at  the  facility  have  adequate  secondary 
containment.  ENTER  "0"  (zero) 
GAL 

B.2.3    Calculate  the  capacity  of  the  largest 
single  aboveground  oil  storage  tank  v.-tthHi  an 
.adequate  secondary  containment  area  or  the 
combined  captacity  of  a  group  of  aboveground 
oil  storage  tanks  permanently  manifolded 
together,  whichever  is  greater,  plus  the 
production  volume  oT  the  well  with  the 
highest  output.  PLUS  THE  VOLUME  FROM 
QUESTION  B2(b).  Attachment  D-1  provides 
methods  for  calculating  the  production 
volumes  for  exploratory  weils  and 
production  wells  producing  under  pressure 

(1)  FINAL  WORST  CASE  VOLUME:  ■• 
_^ GAL  - 

(2)  Do  not  proceed  further. 

Attachinents  to  .\ppendix  D 

Attachment  D-I — Methods  to  Calctilale 
Production  Volumes  for  FYoduction 
Facilities  With  Explorator>-  Wells  or 
Production  Welb  Producing  Under  Pressure 

to    Introduction 

The  owner  or  operator  of  a  production 
facility  with  exploratory  wells  or  productio:> 
wells  producing  under  pressure  shall 
compare  the  well  rate  of  the  highest  output 
well  (rate  of  well),  in  barrels  per  day.  to  the 
ability  of  response  equipment  and  personnel 
to  recover  the  volume  of  oil  that  could  be 
discharged  (rate  of  recovery),  in  barrels  per 


day  The  result  of  this  comparison  will 
determine  the  method  used  to  calculate  the 
production  volume  for  the  production 
facility.  This  production  volume  is  to  be  usttd 
to  calculate  the  worst  case  discharge 
planning  volume  in  Part  B  of  this  appendix 

2.P    Description  of  Methods 

2.1  Method  A     . 

If  the  well  rate  would  overwhelm  the 
response  efforts  (i.e..  rate  of  well/rate  o! 
recovery  >  1),  then  the  production  volume 
would  be  the  3b-day  forecasted  welt  rate  for 
a  well  10.000  feet  deep  or  less,  or  the  45-dav 
forecasted  well  rate  for  a  well  deeper  than 
10.000  feet.. 

(1)  For  wells  10.000  feet  deep  or  less, 
{•roduction  voh.'r.e=.30  days  x  rate  of  well 

(2)  For  wells  deeper  than  10.000  feet: 
Production  volume=4S  days  k  rate  of  well 

2.2  Method  B 

2.2. 1  If  the  rate  of  recoverj'  would  be 
greater'than  the  well  rate  (i.e  .  rate  of  well/ 
rate  of  recovery  <1 ).  then  the.  production 
volume  would  equal  the  sum  of  two  terms: 

Production  volume=distharge  volumci  + 
.discharge  volume^ 

2.2.2  The  first  term  represents  .the  volume 
of  the  eil  discharged  from  the  well  beUveer. 
the  time  of  the  blowout  and  the  lime  the 
rcsp)onse  resources  are  on  scene  and 

-  recovering  oil  (discharge  voluroei). 

Discharge  volume, =(days  unattended*days 
to  respond)  x  (rate  of  well) 

2.2.3  The  second  term  represents  the 
volurrie  of  oil  discharged  from  the  well  after 
the  response  resources  begin  operating  until 
the  spill  is  stopped,  adjusted  for  the  recover>' 
rate  of  the  re.sponse  resources  (discharge 
volumez). 

(1)  For  wells  10.000  feel  deep  or  less; 
Discharge  voluniei=|30  days — (days 

unattended  ■••  days  to  respond)!  x  (rate  of 
well)  X  (rate  of  well/rate  of  recovery) 

(2)  For  wells  deeper  than  10.000  feet: 
Disrha.-ge  volume:=|45  days — (days 

unattended  ■••  days  to  respondU  x  (rate  of 
well)  X  (rate  of  well/rate  of  recovery) 

3.0    Example 

3  J     A  facility  consists  of  two  production 
wells  producing  under  pressure,  which  are 
both  less  than  10.000  feet  deep.  The  well  rale 
of  well  A  is  5  barrels  per  day,  and  the  well 
rate  of  well  B  is  10  barrels  per  day.  The 
facility  is  unattended  for  a  maximum  of  7 
days.  The  facility  operator  estimates  thai  it 
will  take  2  days  to  have  response  equipment 
and  personnel  on  scene  and  responding  to  a 
blowout,  and  that  the  projected  rate  of 
recover)-  will  be  20  barrels  per  day. 

(1)  First,  the  facility  operator  determines 
that  the  highest  output  well  is  well  B.  The 


■*  All  complexes  that  are  jointly  regulated  by  EP.^ 
and  the  USCC  must  also  calculate  the  worst  case 
discharge  planning  volume  for  the  transportation 
related  portions  of  the  Ability  and  plan  for 
■whichever  volume  is  greatpr 


facility  operator  calruidies  the  ratio  of  the 
rale  of  well  to  the  rate  of  recovery: 
10  barrels  per  day/20  barrels  per  day=0.5 
Because  the  ratio  is  less  than  one.  the 
facility  operator  will  use  Method  B  to 
calculate  the  production  volume. 
(2)  The  first  term  of  the  equation  is: 
rhscharge  volume,  =(7  days  +  2  days)  x  (lo 
barrels  per  day)=90  barrels 
O]  The  second  term  of  the  equation  is: 
f)ischar8e  volume;-|30  days— (7  days  *■  2 
days)!  \  (10  ban-els  per  day)  x  (0  5)=10S 
barrels 

(41  Therefore,  the  production  volume  is: 
Production  volumc=90  barrels  ♦  105 
barTe!s=l'3.s  barrels 

3.2     If  the  recovery  rate  was  t  barrels  per 
day.  the  ratio  of  rate  of  well  lo  rate  cf 
recovery  would  lie  2.  so  the  facility  uperator 
would  use  Method  A.  The  production 
volume  would  have  been: 
.30  days  X  10  barrels  per  day=300  barrels 

•Appendix  E  to  Part  112— Determination 
and  Evaluation  of  Required  Response 
Resources  for  Facilit)'  Response  Plans 

/ .0    Purpose  and  Definitions 

11    The  purpose  of  this  appendix  is  to 
describe  the  procedures  to  identify  response 
resources  to  meet  the  requirements  of 
§  112.20.  To  identify-  response  rtrsources  to 
meet  the  facility  response  plan  reqjirenn.-rits 
of  40  CFR  n2.20ih).  owners  cr  operators 
shall  follow  this  appendix  or.  where  not 
appropriate,  shall  clearly  demonstrate  in  th»; 
response  plan  why  use  of  this  appendix  is 
not  appropriate  at  the  facility  and  make 
comparable  arrangements  for  response 
resources. 

1.2     Definitions. 

1.2.1  /Vears/ior?  Is  an  operating  area 
defined  as  extending  seaward  12  miles  from 
the  boundary  lines  defined  in  46  CFR  part  7 
except  in  the  Gulf  of  Mexico.  In  the  Gulf  of 
Mexico,  it  means  the  area  extending  12  miles 
from  the  line  of  demarcation  (COLREG  lines) 
defined  in  49  CFR  80.740  and  80.850. 

1.2.2  Non-perfistent  oils  or  Croup  1  oils 
include: 

(1)  A  petroleum-based  oil  that,  at  the  time 
of  shipment,  consists  of  hydrocarbon 
fractions: 

(A)  At  least  50  percent  of  which  by 
volume,  distill  at  a  temperature  of  340 
degrees  C  (645  degrees  F);  and 

(B)  At  least  95  percent  of  which  by  volume, 
distill  at  a  temperature  of  370  degrees  C  (700 
degrees  F);  and 

(2)  A  n6n-petro!eum  oil  with  a  specific 
gravity  less  man  0.8. 

1.2.3  Non-petroleum  oil  is  oil  of  any  kind 
that  is  not  petroleum-based.  It  includes,  but 
is  not  limited  to.  animal  and  vegetable  oils. 

1.2.4  Ocean  means  the  nearshore  area 

1.2.5  Opprat/ng  areo  means  Rivers  and 
Canals.  Inland,  Nearshore.  and  Great  Lakes 
geographic  location(s)  in  which  a  facility  is 
handling,  storing,  or  transporting  oil. 

1.2.6  Operaf  jrjg  eni'/ronmenf  means 
Rivers  and  Canals.  Inland.  Great  Lakes,  or 
Ocean.  These  terms  are  used  to  define  the 
conditions  in  which  response  equipment  is 
designed  to  function. 

1.2.7  PtTsistent  oils  include: 
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(1)  A  petroJeum-basedjoii  that  does  not 
meet  the  distillation  criteria  for  a  non- 
p>erststeiit oil.  Persistent! 
classified  based  on  speci 
follows: 

(A)  Croup  2 — specific  j 
0.85; 

(B)  Group  3 — specific  i 
greater  than  0.8S  and  lesf 

(C)  Group  4 — specific  i 
greater  than  0.95  and  lesf 

(D)  Group  5 — specific  | 
greater  than  1.0. 

(2)  A  non-f)etroleum  o 
gravity  of  0.8  or  greater. '  bese  oik  are  further 
classified  based  on  sf)€CL  ic  gravity  as 
follows: 

(A)  Group  2 — specific  iravity  equal  to  or 
greater  than  0.8  and  less  han  0.85; 

(B)  Group  3 — specific  j  ravity  equal  to  or 


jils  are  further 
He  gravity  as 

ivity  less  than 

avityequal  to  or 
than  0.95; 

vity  equal  to  or 
than  1.0;  or 
ity  equal  to  or 

1  with  a  specific 


greater  than  0.85  and  lesi 


(C)  Group  4 — spiecific  j  ravity  equal  to  or 
greater  than  0.95  and  les!  than  1.0;  or 

(D)  Group  5 — specific  j  ra\'ity  equal  to  or 
greater  than  1.0. 

1.2.8    Other  definitior  s  are  included  in 
§  112.2.  section  1.2  of  Ap  jendices  C  and  E, 
and  section  3.0  of  Af>pen  iix  F. 

2.0    Equipment  Operabi  ity  and  Readiness 

2.1  All  equipment  id<  ntified  in  a 
response  plan  must  be  d«  signed  to  operate  in 
the  conditions  expected  i  a  the  facility's 
geographic  area  (i.e..  opei  ating  environment). 
These  conditions  vary  wi  lely  based  on 
location  and  season.  Tliei  elbre,  it  is  difficult 
to  identify  a  single  stockp  iie  of  res|x>nse 
equipment  that  will  fund  ion  effectively  in 
each  geographic  location  i.e..  operating 
area). 

2.2  Facilities  handlin] ;.  storing,  or 
transporting  oil  in  more  t  lan  one  operating 
eavirtmment  as  indicated  in  Table  1  of  this 
appendix  must  identify  et  juipment  capable  of 
successfully  functioning  i  n  each  operating 
environraent 

2.3  When  identifying  >quipnient  for  the 
response  plan  (based  on  t  je  use  of  this 
appendix),  a  facility  oww  i  or  operator  must 
consider  the  inherent  lim  tations  of  the 
operability  of  equipment  i  :omponents  and 
response  systems.  The  cri  eria  in  Table  1  of 
this  appendix  shall  be  us4  d  to  evaluate  the 
operability  in  a  given  env  ronraent.  These 
criteria  reflect  the  general  conditions  in 
certain  operating  environ]  r>ents. 

2.3.1     The  Regional  Ad  ministrator  may 
require  documentation  th  it  the  boom 
identified  in  a  facility  resj  lortse  plan  loeets 
the  criteria  in  Table  1  of  t!  lis  appendix. 
Absent  acceptable  documi  tntation.  the 
Regional  Administrator  m  ay  require  that  the 
boom  be  tested  to  demons  [rate  that  it  meets 
the  criteria  in  Table  1  of  tj  lis  appendix. 
Testing  must  be  in  accords  ixice  with  ASTM  F 
715.  ASTM  F  989,  or  otbei  tests  approved  by 
EPA  as  deemed  appropria^  (see  .Appendix  E 
to  this  part,  section  10,  fof( general 
availability  of  doc\iroenU)( 

2.4  Table  1  of  this  appendix  lists  criteria 
for  oil  recovery  device*  tsofi  boom.  All  other 
equipment  necessary  to  sijstain  or  support 
response  operations  in  an  pperating 
environment  must  be  desired  to  Auction  in 
the  same  conditions.  For  e  sample,  boats  that 
deploy  or  support  skinime  rs  or  boom  must  be 


than  0.95; 


capable  of  being  safely  operated  in  the 
significant  wave  heights  listed  for  the 
applicable  operating  environment. 

2.5  A  fKllity  owner  or  operator  shall 
refer  to  the  applicable  Area  Contingency  Plan 
(ACP).  where  available,  to  determine  if  ice, 
debris,  and  weather-related  visibility  are 
significant  factors  to  evaiuAte  the  operability 
of  equipment.  The  ACP  may  also  identify  the 
average  temperature  ranges  expected  in  the 
facility's  operating  area.  All  equipment 
identified  in  a  response  plan  must  be 
designed  to  operate  within  those  conditions 
or  ranges. 

2.6  This  appendix  provides  information 
on  respxinse  resource  mobilization  and 
response  times.  The  distance  of  the  facility 
from  the  storage  location  of  the  response 
resources  must  be  used  to  determine  whether 
the  resources  can  arrive  on-scene  within  the 
stated  tirrje.  A  fiacility  owner  or  operator  shall 
include  the  time  for  notification, 
mobilization,  and  travel  of  resources 
identified  to  meet  the  medium  and  Tier  1 
worst  case  discharge  requirements  identified 
in  section  4.3  of  this  appendix  (for  medium 
discharges)  and  section  5.3  of  this  appendix 
(for  worst  case  discharges).  The  facility 
owner  or  operator  must  plan  for  notification 
and  mobilization  of  Tier  2  and  3  response 
resources  as  necessary  to  meet  the 
requirements  for  arrival  on-scene  in 
accordance  with  section  5.3  of  this  appendix. 
An  on-water  speed  of  5  knots  and  a  land 
speed  of  35  miles  per  hour  is  assumed, 
unless  the  facility  owner  or  operator  can 
demonstrate  otherwise. 

2.7  In  identifying  equipment,  the  facility 
owner  or  operator  shall  list  the  storage 
location,  quantity,  and  manufccturer's  make 
and  noodel.  For  oil  recovery  devices,  the 
effective  daily  recovery  capacity,  as 
determined  using  section  6  of  this  appendix, 
must  be  included.  For  boom,  the  overall 
boom  height  (draft  and  freeboard)  shall  be 
included.  A  facility  owner  or  operator  is 
responsible  for  ensuring  that  the  identified 
boom  has  compatible  connectors. 

3.0    Determiniag  Response  Resources 
Required  for  Small  Discharges 

3.1  A  facility  owner  or  operator  shall 
identify  sufficient  response  resources 
available,  by  contract  or  other  approved 
means  as  described  in  §  112.2.  to  respond  to 
a  small  discharge.  A  small  discharge  is 
defined  as  any  discharge  volume  less  than  or 
equal  to  2,100  gallons,  but  not  to  exceed  the 
calculated  worst  case  discharge.  The 
equipment  must  be  designed  to  function  in 
the  operating  environment  at  the  point  of 
exp>ected  use. 

3.2  Complexes  that  are  regulated  by  EPA 
and  the  USCG  must  also  consider  planning 
quantities  ftor  the  transportation-related 
transfer  portion  of  the  facility.  The  USCG 
planning  level  that  corresponds  to  EPA's 

"small  discharge"  is  termed  "the  average 
most  probable  discharge."  The  USCG 
revisions  to  33  CFR  part  154  define  "the 
average  most  probable  discharge"  as  a 
discharge  of  50  barrels  (2,100  gallons). 
Owners  or  of>erators  of  complexes  must 
compare  oil  spill  volumes  for  a  small 
discharge  and  an  average  most  probable 
discharge  and  plan  for  whichever  quantity  is 
greater. 


3.3    The  response  resources  shall,  as 
app)rapriati>.  include: 

3.3.1  Oite  thousand  feet  of  containment 
boom  (or.  for  complexes  with  marine  transfer 
compoiHT.ts,  1.000  fieet  of  containment  boom 
or  two  tiijiis  the  length  of  the  largest  vessel 
that  regulnriy  conducts  oil  transfers  to  or 
from  the  farility,  whichever  is  greater),  and 

a  means  of  deploying  it  within  1  hour  of  the 
disoovwy  of  a  spill; 

3.3.2  Oi!  recovery  devices  with  an 
effective  daily  recovery  capacity  equal  to  the 
amount  of  oil  discharged  in  a  small  discharge 
or  greater  which  is  available  at  the  facility 
within  2  hours  of  the  detection  of  an  oil 
discharge;  and 

3.3.3  Oil  storage  capacity  for  recovered 
oily  material  indicated  in  section  9.2  of  this 
appendix. 

4.0    Determining  Response  Resources 
Required  for  Medium  Discharges 

4.1  A  facility  owner  or  operator  shall 
identify  sufficient  response  resources  - 
available,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  to  respond  to 
a  medium  discharge  of  oil  for  that  facility. 
This  will  require  response  resources  capwble 
of  containing  and  cuUectitig  up  to  36,000 
gallons  of  oil  or  10  percent  of  the  worst  case 
discharge,  whichever  is  less.  All  equipment 
identified  must  be  desigr»ed  to  operate  in  the 
applicable  operating  environment  sjjecified 
in  Table  1  of  this  appendix. 

4.2  Complexes  that  are  regulated  by  EPA 
and  the  USCG  nwist  also  consider  planning 
qtiantities  for  the  transportationH^lated 
transfer  portion  of  the  facility.  The  USCG 
planning  level  that  corresponds  to  EPA's 
"m.edium  discharge"  is  termed  "the 
maximum  most  probable  dischai^e."  The 
USCG  revisions  to  33  CFR  part  154  define 
"the  maxinum)  roost  {»^>bable  discharge"  as 
a  discharge  of  1 ,2t)0  barrels  (50.400  gallons) ' 
or  10  percent  of  the  worst  case  dischai^, 
whichever  is  less.  Owners  or  operators  of 
complexes  must  compare  spill  volumes  for  a 
medium  discharge  and  a  maximum  most 
probable  discharge  and  plan  for  whichever 
quantity  is  greater. 

4.3  Oil  recovery  devices  identifted  to 
meet  the  applicable  medium  discharge 
volume  planning  criteria  must  be  located 
such  that  they  are  capable  of  arriving  on- 
scene  within  6  hours  in  higher  volume  port 
areas  and  the  Great  Lakes  and  within  12 
hours  in  all  other  areas.  Higher  volume  port 
areas  and  Great  Lakes  areas  are  defined  in 
section  1.2  of  Appendix  C  to  this  part 

4.4  Because  rapid  control,  containment, 
and  removal  of  oil  are  critical  to  reduce  spill 
impact,  the  owner  or  operator  must 
determine  response  resources  using  an 
effective  daily  recovery  capacity  for  oil 
recovery  devices  equal  to  50  percent  of  the 
planning  volume  applicable  for  the  facility  as 
determined  in  section  4.1  of  this  appendix. 
The  effective  daily  recovery  capacity  for  oil 
recovery  devices  identified  in  the  plan  must 
be  determined  using  the  criteria  in  section  6 
of  this  appendix. 

4.5  In  addition  to  oil  recovery  capacity, 
the  plan  shall,  as  appropriate,  identify 
suflKTient  quantity  of  containment  boom 
available,  by  contract  or  other  approved 
means  as  described  in  §  112.2.  to  arrive 


within  the  required  response  times  for  oil 
collection  and  containment  and  for 
protection  of  fish  and  wildlifB  and  sensitive 
environments.  For  further  description  offish 
and  wildlife  and  sensitive  environments,  see 
Appendices  I.  IL  and  III  to  DOC/NOAA's 
"Guidance  for  Facility  and  Vessel  Response 
Plans:  Fish  and  Wildlife  and  Sensitive 
Environments"  (see  Appendix  E  to  this  part, 
section  10,  for  availability)  and  the 
applicable  ACP.  While  the  regulation  does 
rrot  set  required  quantities  of  boom  for  oil 
collection  and  containment,  the  response 
plan  shall  identify  and  ensure,  by  contract  or 
other  approved  means  as  described  in 
§  112.2.  the  availability  of  the  quantity  of 
boom  identified  in  the  plan  for  this  purpose. 

4.6  The  plan  must  indicate  the 
availability  of  temporary  storage  capacity  to 

-meet  section  9.2  of  this  appendix.  If  available 
storage  capacity  is  insufficient  to  meet  this 
level,  then  the  effective  daily  recovery 
capacity  must  be  derated  (downgraded)  to  the 
limits  of  the  available  storage  capacity. 

4.7  The  following  is  an  example  of  a 
medium  discharge  voluine  planning 
calculation  for  equipment  identification  in  a 
higher  volume  port  area:  The  facility's  largest 
aboveground  storage  tank  volume  is  840.000 
gallons.  Ten  percent  of  this  capacity  is  84,000 
gallons.  Because  10  percent  of  the  facility's 
lai^est  tank,  or  84.000  gallons,  is  greater  than 
36,000  gallons,  36.000  gallons  is  used  as  the 
planning  volume.  The  effective  daily 
recovery  capacity  is  50  percent  of  the 
planning  volimie.  or  IS.OOO  gallons  per  day. 
The  ability  of  oil  recovery  devices  to  meet 
this  capacity  must  be  calculated  using  the 
procedures  in  section  6  of  this  appendix. 
Temporary  storage  capacity  available  on- 
scene  must  equal  twice  the  daily  recovery 
cajjacity  as  indicated  in  section  9.2  of  this 
appendix,  or  36,000  gallons  per  day.  This  is 
the  information  the  facility  owner  or  operator 
must  use  to  identify  and  ensure  the 
availability  of  the  required  response 
resourc«s,  by  contract  or  other  approved 
means  as  described  in  §  112.2.  The  facility 
owner  shall  also  identify  how  much  boom  is 
available  for  use. 

5.0    Determining  Response  Resources 
Required  for  the  Worst  Case  Discharge  to  the 
S4aximum  Extent  Practicable 

"5.1    A  fecility  owner  or  operator  shall 
identify  and  ensure  the  availability  of,  by 
contract  or  other  approved  means  as 
described  in  §  112.2.  sufficient  response 
resources  to  respond  to  the  worst  case 
discharge  of  oil  to  the  maximum  extent 
practicable.  Section  7  of  this  appendix 
describes  the  method  to  determine  the 
necessary  response  resources.  A  worksheet  is 
provided  as  Attachment  E-1  at  the  end  of 
this  appendix  to  simplify  the  procedures 
involved  in  calculating  the  planning  volume 
for  response  resources  for  the  worst  case 
discharge. 

5.2    Complexes  that  are  regulated  by  EPA 
and  the  USCG  roust  also  consider  planning 
for  the  worst  case  discharge  at  the 
transportation-related  portion  of  the  facility. 
The  USCG  requires  that  transportation- 
related  facility  owners  or  operators  use  a 
different  calculation  for  the  worst  case 
discharge  in  the  revisions  to  33  CFR  part  154.     i 
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within  the  required  response  times  for  oil 
collection  and  containment  and  for 
protection  of  fish  and  wildlife  and  sensitive 
environments.  For  further  description  offish 
and  wildlife  and  sensitive  environments,  see 
Appendices  1, 11,  and  III  to  DOC/NOAA's 
"Guidance  for  Facility  and  Vessel  Response 
Plans:  Fish  and  Wildlife  and  Sensitive 
Environments"  (see  Appendix  E  to  this  part, 
section  10,  for  availability)  and  the 
applicable  ACP.  While  the  regulation  does 
not  set  required  quantities  of  toom  for  oil 
collection  and  centainment,  the  response 
plan  shall  identify  and  ensure,  by  contract  or 
other  approved  means  as  described  in 
§  112.2,  the  availability  of  the  quantity  of 
boom  identified  in  the  plan  for  this  purpose. 

4.6  The  plan  must  indicate  the 
availability  of  temporary  storage  capacity  to 
meet  section  9.2  of  this  appendix.  If  available 
storage  capacity  is  insufficient  to  meet  this 
level,  then  the  effective  daily  recovery 
capacity  must  be  derated  (downgraded)  to  the 
limits  of  the  available  storage  capacity. 

4.7  The  following  is  an  example  of  a 
medium  discharge  volurne  planning 
calculation  for  equipment  identification  in  a 
higher  volume  port  area:  The  facility's  largest 
aboveground  storage  tank  volume  is  84Q.000 
gallons.  Ten  percent  of  this  capacity  is  84,000 
gallons.  Because  10  percent  of  the  facility's 
lai^est  tank,  or  84,000  gallons,  is  greater  than 
36,000  gallons,  38,000  gallons  is  used  as  the 
planning  volume.  The  effective  daily 
recovery  capacity  is  50  percent  of  the 
planning  volimie,  or  lfi,000  gallons  per  day. 
The  ability  of  oil  recovery  devices  to  meet 
this  capacity  must  be  calculated  using  the 
procedures  in  section  6  of  this  appendix. 
Temporary  storage  capacity  available  on- 
scene  must  equal  twice  the  daily  recovery 
capacity  as  indicated  in  section  9.2  of  this 
appendix,  or  36,000  gallons  per  day.  This  is 
the  information  the  facility  owner  or  operator 
must  use  to  identify  and  ensiu^  the 
availability  of  the  required  response 
resources,  by  contract  or  other  approved 
means  as  described  in  §  112.2.  The  facility 
owner  shall  also  identify  how  much  boom  is 
available  for  use. 

5.0    Determining  Response  Resources 
Required  for  the  Worst  Case  Discharge  to  the 
S4aximum  Extent  Practicable 

"5.1    A  fecility  owner  or  operator  shall 
identify  and  ensure  the  availability  of,  by 
contract  or  other  approved  means  as 
described  in  §  112.2,  sufficient  response 
resources  to  respond  to  the  worst  case 
discharge  of  oil  to  the  maximum  extent 
practicable.  Section  7  of  this  appendix 
describes  the  method  to  determine  the 
necessary  response  resouices.  A  woricsheet  is 
provided  as  Attachment  E-1  at  the  end  of 
this  appendix  to  simplify  the  procedures 
involv«Jd  in  calculating  the  planning  volume 
for  response  resources  for  the  worst  case 
discharge. 

5.2    Complexes  that  are  regulated  by  EPA 
and  the  USCG  roust  also  consider  planning 
for  the  worst  case  discharge  at  the 
transportation-related  portion  of  the  fecility. 
The  USCG  requires  that  transportation- 
related  facility  owners  or  operators  use  a 
different  calculation  for  the  worst  case 
discharge  in  the  revisions  to  33  CFR  part  154. 


Owners  or  operators  of  complex  facilities  that 
are  regulated  by  EPA  and  the  USCG  must 
compare  both  calculations  of  worst  case 
discharge  derived  by  EPA  and  the  USCG  and 
plan  for  whichever  volume  is  greater. 

5-3    Oil  spill  response  resources  identified 
in  the  response  plan  and  available,  by 
contract  or  other  approved  means  as 
described  in  §  112.2,  to  meet  the  applicable 
worst  case  discharge  planning  volutne  must 
be  located  such  that  they  are  capable  of 
arriving  at  the  scene  of  a  discharge  v«rithin  the 
times  specified  for  the  applicable  response 
tier  listed  below: 


Tier  1 

Tier  2 

Tiers 

Higher 

6  hfs 

30  hrs 

54  hrs 

voK 

ume 

port 

• 

areas. 

Great 

12  hrs 

36  hrs 

60  hrs 

Lakes. 

Another 

12  hrs 

36  hrs 

60  hrs 

river 

an6 

canal. 

ir>- 

larxl. 

and 

near- 

shore 

areas. 

The  three  levels  of  response  tiers  apply  to  the 
amount  of  time  in  which  facility  owners  or 
operators  must  plan  for  response  resources  to 
arrive  at  the  scene  of  a  spill  to  respond  to  the 
worst  case  discharge  planning  volume.  For 
example,  at  a  worst  case  discharge  in  an 
inland  area,  the  first  tier  of  response 
resources  (i.e.,  that  amount  of  on-water  and 
shoreline  cleanup  capacity  necessary  to 
respond  to  the  fraction  of  the  worst  case 
discharge  as  indicated  through  the  series  of 
steps  described  in  sections  7.2  and  7.3  of  this 
appendix)  would  arrive  at  the  scene  of  the 
discharge  within  12  hours;  the  second  tier  of 
response  resources  would  arrive  within  36 
hours;  and  the  third  tier  of  response 
resources  would  arrive  within  60  hours. 

5.4    Tlie  effective  daily  recovery  capacity 
for  oil  recovery  devices  identified  in  the 
response  plan  must  be  determined  using  the 
criteria  in  section  6  of  this  appendix.  A 
facility  owner  or  operator  shall  identify  the 
storage  locations  of  all  response  resources 
used  for  aach  tier.  The  owner  or  operator  of 
a  facility  whose  required  daily  recovery 
capacity  exceeds  the  applicable  contracting 
caps  in  Table  5  of  this  appendix  shall,  as 
appropriate,  identify  sources  of  additional 
equipment,  their  location,  and  the 
arrangements  made  to  obtain  this  equipment 
dinring  a  response.  The  owner  or  operator  of 
a  facility  whose  calculated  planning  volume 
exceeds  the  applicable  contracting  caps  in 
Table  5  of  this  appendix  shall,  as 
appropriate,  identify  sources  of  additional 
equipment  equal  to  twice  the  cap  listed  in 
Tier  3  or  the  amount  necessary  to  reach  the 
calculated  planning  volume,  whichever  is 
lower.  The  resources  identified  above  the  cap 
shall  be  capable  of  arriving  on-scene  not  later 
than  the  Tier  3  response  times  in  section  5.3 


of  this  appendix.  No  contract  is  required. 
While  general  listings  of  available  response 
equipment  may  be  used  to  identify  additional 
sources  (i.e.,  "public"  resources  vs.  "private" 
resources),  the  response  plan  shall  identify 
the  specific  sources,  locations,  and  quantities 
of  equipment  that  a  facility  own»  or  operator 
has  considered  in  his  or  her  planning.  When 
listing  USCG-classified  oil  spill  removal 
orgamzatiQn(s)  that  have  sufficient  removal 
capacity  to  recover  the  volume  above  the 
response  capacity  cap  for  the  specific  facility, 
as  specified  in  Table  5  of  this  appendix,  it 
is  not  necessary  to  list  specific  quaatitiies  of 
equipment 

5.5  A  facility  owner  Off  operator  shall 
identify  the  availability  of  temporary  storage 
capacity  to  meet  section  9.2  of  this  appendix. 
If  available  storage  capacity  is  insufficient, 
then  the  effective  daily  recovery  capacity 
must  be  derated  (do\\'ngraded)  to  the  limits 
of  the  available  storage  capacity. 

5.6  When  selecting  response  resources 
necessary  to  meet  the  response  plan 
requirements,  the  facility  owner  or  operdtor 
shall,  as  appropriate,  ensure  that  a  portion  of 
those  resources  is  capable  of  being  used  in 
close-to-shore  response  activities  in  shallow 
water.  For  any  EPA-regulated  facility  that  is 
required  to  plan  for  response  in  shallow 
water,  at  least  20  percent  of  the  on-water 
response  equipment  identified  for  the 
applicable  operating  area  shall,  as 
appropriate,  be  capable  of  operating  in  water 
of  6  feet  or  less  depth. 

5.7  In  addition  to  oil  spill  recovery 
devices,  a  facility  owner  or  operator  shall 
identify  sufficient  quantities  of  boom  that  are 
available,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  to  arrive  on- 
scene  within  the  specified  response  times  for 
oil  containment  and  collection.  The  specific 
quantity  of  boom  required  for  collection  and 
containment  will  depend  on  the  facility- 
specific  infonnation  and  response  strategies 
employed.  A  facility  owner  or  oparator  shall, 
as  appropriate,  also  ideotify  sufficient 
quantities  of  oil  containment  boom  to  protect 
fish  and  wildlife  and  sensitive  environments. 
For  forther  description  of  fish  and  wildlife 
and  sensitive  environments,  see  Appendices 
I,  II,  and  III  to  DOC/NOAA  s  "Guidance  far 
Facility  and  Vessel  Response  Plans:  Fish  and 
Wildlife  and  Sensitive  Environroents"  (see 
Appendix  E  to  this  part,  sectioa  10.  for 
availability),  and  the  applicable  ACP.  Refer  to 
this  guidance  document  for  the  number  of 
days  and  geographic  areas  (i.e..  operating 
environments)  specified  in  Table  2  of  this 
appendix 

5.8    A  facility  owner  or  operator  shall  also 
identify,  by  contract  or  other  approved  means 
as  described  in  §  112.2.  the  availability  of  an 
oil  spill  removal  organization's)  (as  described 
in  §  112.2)  capable  of  responding  to  a 
shoreline  cleanup  operation  involving  the 
calculated  volume  of  oil  and'emulsified  oil 
that  might  impact  the  affiected  shoreline.  The 
volume  of  oil  that  shall,  as  appropriate,  be 
planned  for  is  calculated  through  the 
application  of  factors  contained  in  Tables  2 
and  3  of  this  appendix.  The  volume 
calculated  from  these  tables  is  intended  to 
assist  the  facilify  owner  or  operator  to 
identify  an  oil  spill  removal  organization 
with  sufficient  resources  and  expertise. 
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5. 0    Determining  Effe^ive  Daily  Recovery 
Capacity  for  Oil  flecovt/y  Devices 

6.1  Oil  recovery  d^ices  identified  by  a 
facility  owner  or  oper^or  must  be  identified 
by  the  manufacturer,  model,  and  effective 
daily  recovery  capacity.  These  capacities 
must  be  used  to  detenf  ine  whether  there  is 
sufficient  capacity  to  ifeet  the  applicable 
planning  criteria  for  a  Imall  discharge,  a 
medium  discharge,  and  a  worst  case 
discharge  to  the  maximum  extent  practicable. 

6.2  To  determine  tie  effective  daily 
recovery  capacity  of  oi|  recovery  devices,  the 
formula  listed  in  secticti  6.2.1  of  this 
appendix  shall  be  useq.  This  formula 
considers  potential  limlitations  due  to 
available  daylight,  weather,  sea  state,  and 
percentage  of  emulsifie  d  oil  in  the  recovered 
material.  The  RA  may  i  issign  a  lower 
efficiency  factor  to  equ  pment  listed  in  a 
response  plan  if  it  is  di  termined  that  such  a 
reduction  is  warranted 

6.2.1     The  following  I 
to  calculate  the  effectiv  3  daily  recovery 
capacity: 

R  =  T  X  24  hours  x  E 
where: 


recovery  capacity; 
sarrels  jjer  hour 
and 
factor  (or  lower 
by  the  Regional 


enc^ 

edl 


R — Effective  daily 

T — Throughput  rate  in 

(nameplate  capaci 
E — 20  percent  efficienc 

factor  as  determin 

Administrator) 

6.2.2  For  those  devices  in  which  the 
pimip  limits  the  throug  iput  of  liquid, 
throughput  rate  shall  b<  calculateid  using  the 
pump  capacity. 

6.2.3  For  belt  or  rao  3tyf)e  devices,  the 
throughput  rate  shall  b«  calculated  using  the 
speed  of  the  belt  or  raoji  through  the  device, 
assumed  thickness  of  oi  1  adhering  to  or 
collected  by  the  device,  and  surface  area  of 
the  belt  or  mop.  For  pui  poses  of  this 
calculation,  the  assumep  thickness  of  oil  will 
be  '/•  inch. 

6.2.4  Facility  owneife  or  operators  that 
include  oil  recovery  devices  whose 
throughput  is  not  measurable  using  a  pump 
capacity  or  belt/mop  sp  sed  may  provide 
information  to  support  i  in  alternative  method 
of  calculation.  This  infarmation  must  be 


submitted  following  the 


formula  shall  be  used 


procedures  in 


capacity  should  be 
recovery  device. 


section  6.3.2  of  this  apptendix. 

6.3    As  an  altemativf  to  section  6.2  of  this 
appendix,  a  facility  owi  er  or  operator  may 
submit  adequate  evidenre  that  a  different 
effective  daily  recovery 
applied  for  a  specific  oi 
Adequate  evidence  is  adtual  verified 
performance  data  in  spijl  conditions  or  tests 
using  American  Societyjof  Testing  and 
Materials  (ASTM)  Standard  F  631-80,  F  808- 
83  (1988),  or  an  equivahnt  test  approved  by 
EPA  as  deemed  appropi  ate  (see  Appendix  E 
to  this  part,  section  10, 1  sr  general 
availability  of  documen  s). 

6.3.1    The  following 
to  calculate  the  effective 
capacity  under  this  altei  native: 
R  =  DxU 
where: 
R — Effective  daily  recovfery  capacity; 


ormula  must  be  used 
daily  recovery 


D — Average  Oil  Recovery  Rate  in  barrels  per 
hour  (Item  26  in  F  808-83;  Item  13.1.15 
in  F  631-80;  or  actual  performance  data); 
and 

U — Hours  per  day  that  equipment  can 
operate  under  spill  conditions.  Ten 
hours  per  day  must  be  used  unless  a 
facility  owner  or  operator  can 
demonstrate  that  the  recovery  operation 
can  be  sustained  for  longer  periods. 
6.3.2    A  facility  owner  or  operator 

submitting  a  response  plan  shall  provide  data 

that  supports  the  effective  daily  recovery 

capacities  for  the  oil  recovery  devices  listed. 

The  following  is  an  example  of  these 

calculations: 

(1)  A  weir  skimmer  identified  in  a  response 
plan  has  a  manufacturer's  rated  throughput  at 
the  pump  of  267  gallons  per  minute  (gpm). 
267  gpm=381  barrels  per  hour  (bph) 

R=381  bphx24  hr/dayx0.2=l,829  barrels  per 
day 

(2)  After  testing  using  ASTM  procedures, 
the  skinuner's  oil  recovery  rate  is  determined 
to  be  220  gpm.  The  facility  owner  or  ojjerator 
identifies  sufficient  resources  available  to 
support  operations  for  12  hours  per  day. 
220  gpm=314  bph 

R=314  bphxl2  hr/day=3,768  barrels  per  day 

(3)  The  facility  owner  or  operator  will  be 
able  to  use  the  higher  capacity  if  sufficient 
temporary  oil  storage  capacity  is  available. 
Determination  of  alternative  efficiency 
factors  under  section  6.2  of  this  appendix  or 
the  acceptability  of  an  alternative  effective 
daily  recovery  capacity  under  section  6.3  of 
this  appendix  will  be  made  by  the  Regional 
Administrator  as  deemed  appropriate. 

7. 0    Calculating  Planning  Volumes  for  a 
Worst  Case  Discharge 

7.1  A  facility  owner  or  operator  shall  plan 
for  a  response  to  the  facility's  worst  case 
discharge.  The  plaiming  for  on-water  oil 
recovery  must  take  into  account  a  loss  of 
some  oil  to  the  environment  due  to 
evaporative  and  natural  dissipation,  potential 
increases  in  volume  due  to  emulsification, 
and  the  potential  for  deposition  of  oil  on  the 
shoreline.  The  procedures  for  non-petroleum 
oils  are  discussed  in  section  7.7  of  this 
appendix. 

7.2  The  following  procedures  must  be 
used  by  a  fecility  owner  or  operator  in 
determining  the  required  on-water  oil 
recovery  capacity: 

7.2.1    The  following  must  be  determined: 
the  worst  case  discharge  volume  of  oil  in  the 
facility:  the  appropriate  group(s)  for  the  types 
of  oil  handled,  stored,  or  transported  at  the 
facility  (persistent  (Groups  2,  3,  4,  5)  or  non- 
persistent  (Group  1)1;  and  the  facility's 
specific  operating  area.  See  sections  1.2.2  and 
1.2.7  of  this  appendix  for  the  definitions  of 
non-persistent  and  persistent  oils, 
respectively.  Facilities  that  handle,  store,  or 
transport  oil  firom  different  oil  groups  must 
calculate  each  group  separately,  unless  the 
oil  group  constitutes  10  percent  or  less  by 
volume  of  the  facility's  total  oil  storage 
capacity.  This  information  is  to  be  used  with 
Table  2  of  this  appendix  to  determine  the 
percentages  of  the  total  volume  to  be  used  for 
removal  capacity  planning.  Table  2  of  this 
appendix  divides  the  volume  into  three 


categories:  oil  lost  to  the  environment;  oil 
deposited  on  the  shoreline;  and  oil  available 
for  on-water  recovery. 

7.2.2  The  on-water  oil  recovery  volume 
shall,  as  appropriate,  be  adjusted  using  the 
appropriate  emulsification  factor  found  in 
Table  3  of  this  appendix.  Facilities  that 
handle,  store,  or  transport  oil  ftom  different 
petroleum  groups  must  compare  the  on-water 
recovery  volume  for  each  oil  group  (unless 
the  oil  group  constitutes  10  percent  or  less 
by  volume  of  the  facility's.total  storage 
capacity)  and  use  the  calculation  that  results 
in  the  largest  on-water  oil  recovery  volume 

to  plan  for  the  amount  of  response  resources 
for  a  worst  case  discharge. 

7.2.3  The  adjusted  volume  is  multiplied 
by  the  on-water  oil  recovery  resource 
mobilization  factor  found  in  Table  4  of  this 
appendix  from  the  appropriate  operating  area 
and  response  tier  to  determine  the  total  on- 
water  oil  recovery  capacity  in  barrels  per  day 
that  must  be  identified  or  contracted  to  arrive 
on-scene  within  the  applicable  time  for  each 
response  tier.  Three  tiers  are  specified.  For 
higher  volume  port  areas,  the  contracted  tiers 
of  resources  must  be  located  such  that  they 
are  capable  of  arriving  on-scene  within  6 
hours  for  Tier  1.  30  hours  for  Tier  2.  and  54 
hours  for  Tier  3  of  the  discovery  of  an  oil 
discharge.  For  all  other  rivers  and  canals, 
inland,  nearshore  areas,  and  the  Great  Lakes, 
these  tiers  are  12,  36,  and  60  hours. 

7.2.4  The  resulting  on-water  oil  recovery 
capacity  in  barrels  per  day  for  each  tier  is 
used  to  identify  response  resources  necessary 
to  sustain  operations  in  the  applicable 
operating  area.  The  equipment  shall  be 
capable  of  sustaining  operations  for  the  time 
period  specified  in  Table  2  of  this  appendix. 
The  facility  owner  or  operator  shall  identify 
and  ensure  the  availability,  by  contract  or 
other  approved  means  as  described  in 

§  112.2,  of  sufficient  oil  spill  recovery 
devices  to  provide  the  effective  daily  oil 
recovery  capacity  required.  If  the  required 
capacity  exceeds  the  applicable  cap  specified 
in  Table  5  of  this  appendix,  then  a  facility 
owner  or  operator  shall  ensure,  by  contract 
or  other  approved  means  as  described  in 
§  112.2,  only  for  the  quantity  of  resources 
required  to  meet  the  cap,  but  shall  identify 
sources  of  additional  resources  as  indicated 
in  section  5.4  of  this  appendix.  The  owner  or 
operator  of  a  facility  whose  planning  volume 
exceeded  the  cap  in  1993  must  make 
arrangements  to  identify  and  ensure  the 
availability,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  for  additional 
capacity  to  be  under  contract  by  1998  or 
2003,  as  appropriate.  For  a  facility  that  • 
handles  multiple  groups  of  oil,  the  required 
effective  daily  recovery  capacity  for  each  oil 
group  is  calculated  before  applying  the  cap. 
The  oil  group  calculation  resulting  in  the         i 
lai;gest  on-water  recovery  volume  must  be 
used  to  plan  for  the  amount  of  response 
resources  for  a  worst  case  discharge,  unless 
the  oil  group  comprises  10  percent  or  less  by 
xolume  of  the  facility's  total  oil  storage 
capacity. 

7.3    The  procedures  discussed  in  sections 
7.3.1-7.3.3  of  this  appendix  must  be  used  to 
calculate  the  planning  volume  for  identifying 
shoreline  cleanup  capacity  (for  Groups  1 
through  Group  4  oils). 


J 


7.3.1  The  following  must  be  determined: 
the  worst  case  discharge  volume  of  oil  fiar  thi 
facility;  the  appropriate  group(s)  for  the  type 
of  oil  handled,  stored,  or  transported  at  the 
facility  [persistent  (Groups  2,  3,  or  4)  or  non- 
persistent  (Group  1)1;  and  the  geographic 
area(s)  in  which  the  facility  operates  [i.e., 
operating  areas).  For  a  facility  handling, 
storing,  or  transporting  oil  from  different      . 
groups,  each  group  must  be  calculated 
separately.  Using  this  information.  Table  2  ol 
this  appendix  must  be  used  to  determine  the 
percentages  of  the  total  volimie  to  be  used  foi 
shoreline  cleanup  resource  planning. 

7.3.2  The  shoreline  cleanup  planning 
volume  must  be  adjusted  to  reflect  an 
emulsification  factor  using  the  same 
procedure  as  described  in  section  7  2.2  of 
this  apptendix. 

7.3.3  The  resulting  volume  shall  be  used 
to  identify  an  oil  spill  removal  organization 
with  the  appropriate  shoreline  cleanup 
capability. 

7.4    A  response  plan  must  identify 
response  resources  with  fire  fighting' 
capability.  The  owner  or  operator  of  a  facility 
for  a  facility  that  handles,  stores,  or 
tcansports  Group  1  through  Group  4  oils  that 
does  not  have  adequate  fire  fighting  resources 
located  at  the  facility  or  that  cannot  lely  on 
sufficient  local  fire  fighting  resources  must 
identify  adequate  fire  fighting  resources.  It  is 
recommended  that  the  facility  owner  or  - 
operator  ensure,  by  contract  or  other 
approved  means  as  described  in  §  112.2.  the 
availability  of  these  resources.  The  response 
plan  must  also  identify  an  individual  located 
at  the  facility  to  work  with  the  fire 
department  for  Group  1  through  Group  4  oil 
fires.  This  individual  shall  also  verify  that 
sufficient  well-trained  fire  fighting  resources 
are  available  within  a  reasonable  response 
time  to  a  worst  case  scenario.  The  individual 
may  be  the  qualified  individual  identified  in 
the  response  plan  or  another  appropriate 
individual  located  at  the  facility. 

7.5    The  following  is  an  example  of  the 
procedure  described  above  in  sections  7.2 
and  7.3  of  this  appendix:  A  facility  with  a 
270,000  barrel  (11.3  million  gallons)  capacity 
for  #6  oil  (specific  gravity  0.96)  is  located  in 
a  higher  volume  port  area.  The  facility  is  on 
a  peninsula  and  has  docks  on  both  the  ocean 
and  bay  sides.  The  facility  has  four 
aboveground  oil  storage  tanks  with  a 
combined  total  capacity  of  80,000  barrels 
(3.36  million  gallons)  and  no  secondary 
containment.  The  remaining  facility  tanks  are 
inside  secondary  containment  structures.  The 
largest  aboveground  oil  storage  tank  (90,000 
barrels  or  3.78  million  gallons)  has  its  own 
secondary  containment.  Two  50,000  barrel 
(2.1  million  gallon)  tanks  (that  are  not 
connected  by  a  manifold)  are  within  a 
common  secondary  containment  tank  area, 
which  is  capable  of  holding  100,000  barrels 
(4.2  million  gallons)  plus  sufficient 
freeboard. 

7.5.1    The  worst  case  discharge  for  the 
facility  is  calculated  by  adding  the  capacity 
of  all  aboveground  oil  storage  tanks  without 
secondary  containment  (80.000  barrels)  plus 
the  capacity  of  the  largest  aboveground  oil 
storage  tank  inside  secondary  containment. 
The  resulting  worst  case  discharge  volume  is 
1 70,000  barrels  or  7.14  million  gallons. 
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7.3.1  The  following  must  be  determined: 
the  worst  case  discharge  volume  of  oil  for  the 
facility;  the  appropriate  group(s)  for  the  types 
of  oil  handled,  stored,  or  transported  at  the 
facility  [persistent  (Groups  2,  3,  or  4)  or  non- 
persistent  (Group  1)];  and  the  geographic 
area(s)  in  which  the  facility  operates  {i.e., 
operating  areas).  For  a  facility  handling, 
storing,  or  transporting  oil  from  different 
pDups,  each  group  must  be  calculated 
separately.  Using  this  information.  Table  2  of 
this  appendix  must  be  used  to  determine  the 
percentages  of  the  total  volume  to  be  used  for 
shoreline  cleanup  resource  planning. 

7.3.2  The  shoreline  cleanup  planning 
volume  must  be  adjusted  to  reflect  an 
emulsification  factor  using  the  same 
procedure  as  described  in  section  7  2.2  of 
this  appendix. 

7.3.3  The  resulting  volume  shall  be  used 
to  identify  an  oil  spill  removal  organization 
with  the  appropriate  shoreline  cleanup 
capability. 

7.4    A  response  plan  must  identify 
response  resources  with  fire  fighting 
capability.  The  owner  or  operator  of  a  facility 
for  a  fecility  that  handles,  stores,  or 
teansports  Group  1  through  Group  4  oils  that 
does  not  have  adequate  fire  fighting  resources 
located  at  the  facility  or  that  cannot  rely  on 
sufficient  local  fire  fighting  resources  must 
identify  adequate  fire  fighting  resources.  If  is 
recommended  that  the  facility  own«'  or  - 
operator  ensure,  by  contract  or  other 
approved  means  as  described  in  §  112.2,  the 
availability  of  these  resources.  The  response 
plan  must  also  identify  an  individual  located 
at  the  facility  to  work  with  the  fire 
department  for  Group  1  through  Group  4  oil 
fires.  This  individual  shall  also  verify  that 
suffident  well-trained  fire  fighting  resources 
are  available  within  a  reasonable  response 
time  to  a  worst  case  scenario.  The  individual 
may  be  the  qualified  individual  identified  in 
the  response  plan  or  another  appropriate 
individual  located  at  the  facility. 

7.5    The  following  is  an  example  of  the 
procedure  described  above  in  sections  7.2 
and  7.3  of  this  appendix:  A  facility  with  a 
270.000  barrel  (11.3  million  gallons)  capacity 
for  #6  oil  (specific  gravity  6.96)  is  located  in 
a  higher  volume  port  area.  The  facility  is  on 
a  peninsula  and  has  docks  on  both  the  ocean 
and  bay  sides.  The  facility  has  four 
aboveground  oil  storage  tanks  with  a 
combined  total  capacity  of  80,000  barrels 
(3.36  million  gallons)  and  no  secondary 
containment.  The  remaining  facility  tanks  are 
inside  secondary  contairunent  structures.  The 
largest  aboveground  oil  storage  tank  (90,000 
barrels  or  3.78  million  gallons)  has  its  own 
secondary  containment.  Two  50,000  barrel 
(2.1  million  gallon)  tankfl  (that  are  not 
connected  by  a  manifold)  are  within  a 
common  secondary  containment  tank  area, 
which  is  capable  of  holding  100,000  barrels 
(4.2  million  gallons)  plus  sufficient 
freeboard. 

7.5.1    The  worst  case  discharge  for  the 
facility  is  calculated  by  adding  the  capacity 
of  all  aboveground  oil  storage  tanks  without 
secondary  containment  (80,000  barrels)  plus 
the  capacity  of  the  largest  aboveground  oil 
storage  tank  inside  secondary  containment. 
The  resulting  worst  case  discharge  volume  is 
1 70,000  barrels  or  7.14  million  gallons. 


7.5.2    Because  the  requirements  for  Tiers 
1,  2,  and  3  for  inland  and  nearshore  exceed 
the  caps  identified  in  Table  5  of  this 
appendix,  the  facility  owner  will  contract  for 
a  response  to  10,000  barrels  per  day  (l^d)  for 
Tier  1,  20.000  bpd  for  Tier  2,  and  40,000  bpd 
for  Tier  3.  Resources  for  the  remaining  7,850 
bpd  for  Tier  1.  9.750  bpd  for  Tier  2.  and 
7.600  bpd  for  Tier  3  shall  be  identified  but 
need  not  be  contracted  for  in  advance.  The 
facility  owner  or  operator  shall,  as 
appropriate,  also  identify  or  contract  for 
quantities  of  boom  identified  in  their 
response  plan  for  the  protection  of  fish  and 
wildlife  and  sensitive  environments  within 
the  area  potentially  impacted  bv  a  worst  case 
discharge  from  the  facility.  For  further 
description  of  fish  and  wildlife  and  sensitive 
environments,  see  Appendices  I,  II,  and  III  to 
DOCVNOAAs  "Guidance  for  Facility  and 
Vessel  Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments,"  (see  Appendix  E  to 
this  part,  section  10,  for  availability)  and  the 
applicable  AGP.  Attachment  C-IU  to 
Appendix  C  provides  a  method  for 
calculating  a  planning  distance  to  fish  and 
wildlife  and  sensitive  environments  and 
public  drinking  water  intakes  that  may  be 
impacted  in  the  event  of  a  worst  case 
discharge. 

7.6  The  procedures  discussed  in  sections 
7.6.1 — 7.6.3  of  this  appendix  must  be  used  to 
determine  appropri«te  response  resources  for 
facilities  with  Group  5  oils. 

7.6.1    The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group  5 
oils  shall,  as  appropriate,  identify  the 
response  resources  available  by  contract  or 
other  approved  means,  as  described  in 
§  112.2.  The  equipment  identified  in  a 
response  plan  shall,  as  appropriate,  include; 

(1)  Sonar,  sampling  equipment,  or  other 
methods  for  locating  the  oil  on  the  bottom  or 
suspended  in  the  water  column; 

(2)  Containment  boom,  sorbenf  boom,  silt 
curtains,  or  other  methods  for  containing  the 
oil  that  may  remain  floating  on  the  surface 
or  to  reduce  spreading  on  the  bottom; 

(3)  Dredges,  pumps,  or  other  equipment 
necessary  to  recover  oil  from  the  bottom  and 
shoreline; 

(4)  Equipment  necessary  to  assess  the 
impact  of  such  discharges;  and 

(5)  Other  appropriate  equipment  necessary 
to  respond  to  a  discharge  involving  the  type 
of  oil  handled,  stored,  or  transported. 

7.6.2  Response  resources  identified  in  a 
response  plan  for  a  facility  that  handles, 
stores,  or  transports  Group  5  oils  under 
section  7.6.1  of  this  appendix  shall  be 
capable  of  being  deployed  (on  site)  within  24 
hours  of  discovery  of  a  discharge  to  the  area 
where  the  facility  is  operating. 

7.6.3  A  response  plan  must  identify 
response  resources  with  fire  fighting 
capability.  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group  5 
oils  that  does  not  have  adequate  fire  fighting 
resources  located  at  the  facility  or  that  cannot 
rely  on  sufficient  local  fire  fighting  resources 
must  identify  adequate  fire  fighting 
resources.  It  is  recommended  that  the  owner 
or  operator  ensure,  by  contract  or  other 
approved  means  as  described  in  §  112.2.  the 
availability  of  these  resources.  The  response 
plan  shall  also  identifj'  an  individual  located 


at  the  facility  to  work  with  the  fire 
department  for  Group  5  oil  fires.  This 
individual  shall  also  verify  that  sufficient 
well-traifted  fire  fighting  resources  are 
available  within  a  reasonable  response  time 
to  respond  to  a  worst  case  discharge.  The 
individual  may  be  the  qualified  individual 
identified  in  the  response  plan  or  another 
appropriate  individual  located  at  the  facility 
7.7    The  procedures  described  in  sections 
7.7.1-7.7.5  of  this  appendix  must  be  used  to 
determine  appropriate  response  plan 
development  and  evaluation  criteria  for 
facilities  that  handle,  store,  or  transport  non- 
petroleum  oils.  Refer  to  section  8  of  this 
appendix  for  information  on  the  limitations 
on  the  use  of  dispersants  for  inland  and" 
nearshore  areas. 

7.7.1  An  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  non- 
petroleum  oil  must  provide  information  i^ 
his  or  her  plan  that  identifies: 

(1)  Procedures  and  strategies  for 
responding  to  a  worst  case  discharge  of  non- 
petroleum  oils  to  the  maximum  extent 
practicable;  and 

(2)  Sources  of  the  equipment  and  supplies 
necessary  to  locate,  recover,  and  mitigate 
such  a  discharge. 

7.7.2  An  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  non- 
petroleum  oil  must  ensure  that  any 
equipment  identified  in  a  response  plan  is 
capable  of  operating  in  the  conditions 
expected  in  the  geographic  area(s)  (i.e  . 
operating  enviromnents)  in  which  the  facility 
operates  using  the  criteria  in  Table  1  of  this 
appendix.  When  evaluating  the  operabilify  of 
equipment,  the  facility  owner  or  operator 
must  consider  limitations  thai  are  identified 
in  the  appropriate  ACPs.  tncludiog: 

(1)  Ice  conditions; 

(2)  Debris; 

(3)  Temperature  ranges;  and 

(4)  Weather-related  visibility. 

7.7.3    The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  non- 
petroleum  oil  must  identify  the  response 
resources  that  are  available  by  contract  or 
other  approved  means,  as  described  in 
§  112.2.  The  equipment  described  in  the 
response  plan  shall,  as  appropriate,  include: 

(1)  Containment  boom,  sorbenl  boom,  or 
other  methods  for  containing  oil  fioating  on 
the  surface  or  to  protect  shorelines  from, 
impact; 

(2)  Oil  recovery  devices  appropriate  for  the 
type  of  non -petroleum  oil  carried;  and 

(3)  Other  appropriate  equipment  necessary 
to  respond  to  a  discharge  involving  the  type 
of  oil  carried. 

7.7.4  Response  resources  identified  in  a 
response  plan  according  to  section  7.7.3  of 
this  appendix  must  be  capable  of 
commencing  an  effective  on-scene  response 
within  the  applicable  tier  response  times  in 
section  5.3  of  this  appendix. 

7.7.5  A  response  plaa  must  identify 
response  resources  with  fire  fighting 
capability.  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  non- 
petroleum  oils  that  does  not  have  adequate 
fire  fighting  resources  located  at  the  facility 
or  that  cannot  rely  on  sufficient  local  fire 
fighting  resources  must  identify  adequate  fire 
lighting  resources.  It  is  recommended  thai 
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the  owner  or  operator  ensure,  by  contract  or 
other  approved  means  as  described  in 
§  112.2,  the  availability  qf  these  resources. 
The  response  plan  must  ilso  identify  an 
individual  located  at  thejfacility  to  work  with 
the  fire  department  for  non-petroleum  fires. 
This  individual  shall  alse  verify  that 
sufficient  well-trained  file  fighting  resources 
are  available  within  a  reasonable  response 
time  to  a  worst  case  scen&rio.  The  individual 
may  be  the  qualified  individual  identified  in 
the  response  plan  or  another  appropriate 
individual  located  at  the  Ifacility. 

8.0    Determining  the  Availability  of 
Alternative  Response  M^hods 

8.1  For  dispersants  ta  be  identified  in  a 
response  plan,  they  musdbe  on  the  NCP 
Product  Schedule  that  is  tnaintained  by  EPA. 
(Some  States  have  a  list  of  approved 
disf)ersants  for  use  within  State  waters. 
These  State-approved  dispersants  are  listed 
cu  the  NCP  Product  Schadule.) 

8.2  Identification  of  c  ispersant 
application  in  the  plan  di>es  not  imply  that 
the  use  of  this  technique 
Actual  authorization  for  use  during  a  spill 
response  will  be  govemel  by  the  provisions 
of  the  NCP  and  the  appli(  able  ACP.  To  date. 
disp>ersant  application  hes  not  been  approved 
by  ACPs  for  inland  areas 
nearshore  areas. 


or  shallow 


9.0    Additional  Equipmint 
Sustain  Response  Operai  i 

9.1    A  facility  owner 
appropriate,  ensure  that 
of  trained  personnel  and 
sp>otting  aircraft,  containAient 
materials,  boom  anchorir  g 
other  supplies  are  aval 
resp>onse  of>erations  to  o 


dr  operator  shall,  as 
!  ufficient  numbers 
twats,  aerial 

boom,  sorbent 
materials,  and 
to  sustain 
completion.  All  such 


ilat  lie 


Rivers  and  Canals 

Inland 

Great  Lakes 

Ocean  


Necessary  to 
ons 


equipment  must  be  suitable  for  use  with  the 
primary  equipment  identified  in  the  resp>onse 
plan.  A  facility  owner  or  operator  is  not 
required  to  list  these  resources,  but  shall 
certify  their  availability. 

9.2  A  facility  owner  or  operator  shall 
evaluate  the  availability  of  adequate 
temporary  storage  capacity  to  sustain  the 
effective  daily  recovery  capacities  from 
equipment  identified  in  the  plan.  Because  of 
the  inefficiencies  of  oil  spill  recovery 
devices,  response  plans  must  identify  daily 
storage  capacity  equivalent  to  twice  the 
effective  daily  recovety  capacity  required  on- 
scene.  This  temporary  storage  capacity  may 
be  reduced  if  a  facility  owner  or  operator  can 
demonstrate  by  waste  stream  analysis  that 
the  efficiencies  of  the  oil  recovery  devices, 
ability  to  decant  waste,  or  the  availability  of 
alternative  temporary  storage  or  disfHJsal 
locations  will  reduce  the  overall  volume  of 
oily  material  storage  requirement. 

9.3  A  facility  owner  or  operator  shall 
ensure  that  his  or  her  planning  includes  the 
capability  to  arrange  for  disposal  of  recovered 
oil  products.  Specific  disposal  procedures 
will  be  addressed  in  the  applicable  ACP. 

10.0    References  and  Availability 

10.1     All  materials  listed  in  this  section 
are  part  of  EPA's  rulemaking  docket,  and  are 
located  in  the  Superfund  Docket,  Room 
M2615,  at  the  U.S.  Envirormiental  Protection 
Agency,  401  M  Street,  SW.,  Washington,  DC 
20460  (Docket  Number  SPCC-2P).  The 
docket  is  available  for  inspection  between 
9:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 
Appointments  to  review  the  docket  can  be 
made  by  calling  202-260-3046.  The  public 
may  copy  a  maximum  of  266  pages  from  any 
regulatory  docket  at  no  cost.  If  the  number  of 


pages  copied  exceeds  266,  however,  a  charge 
of  15  cents  will  be  incurred  for  each 
additional  page,  plus  a  $25.00  administrative 
fiee.  Charges  for  copies  and  docket  hours  are 
subject  to  change. 

10.2  The  docket  will  mail  copies  of 
materials  to  requestors  who  are  outside  the 
Washington  D.Q  metro  area.  Materials  may 
be  available  from  other  sources,  as  noted  in 
this  section.  The  ERNS/SPCC  Information 
line  at  202-260-2342  or  the  RCRA/ 
Superfund  Hotline  at  800-424-9346  may  also 
provide  additional  information  on  where  to 
obtain  documents.  To  contact  the  RCRA/ 
Superfund  Hotline  in  the  Washington,  DC 
metropolitan  area,  dial  703-412-9810.  The 
Teleconmiunications  Device  for  the  Deaf 
(TDD)  Hotline  number  is  800-553-7672,  or, 
in  the  Washington,  DC  metropolitan  area, 
703-412-3323. 

10.3  Documents  Referenced 

(1)  National  Preparedness  for  Response 
Exercise  Program  (PREP).  The  PREP  draft 
guidelines  are  available  from  United  States 
Coast  Guard  Headquarters  (G-MEP-4),  2100 
Second  Street,  SW.,  Washington,  DC  20593. 
(See  58  FR  53990,  October  19, 1993,  Notice 
of  Availability  of  PREP  Guidelines). 

(2)  "Guidance  for  Facility  and  Vessel 
Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments"  (published  in  the 
Federal  Register  by  DOC/NOAA  at  59  FR 
14713,  March  29, 1994).  The  guidance  is 
available  in  the  Supdtfund  Docket  (see 
sections  10.1  and  10.2  of  this  appendix). 

(3)  ASTM  Standards.  ASTM  F  715,  ASTM 
F  989,  ASTM  F  631-80,  ASTM  F  808-83 
(1988).  The  ASTM  standards  are  available 
from  the  American  Society  for  Testing  and 
Materials,  1916  Race  Street,  Philadelphia,  PA 
19103-1187. 


Table  1  to  Appendix  E— Response  Resource  Operating  Criteria 


Oil  Recovery  Devices 


Operating  environment 


Significant  wave 
height' 


<1  foot 
^3  feet 
^4  feet 
^6  feet 


Sea  state 


1 

2 

2-3 

3-4 


Boom 


Boom  property 


Significant  Wave  Height  ^ 

Sea  State 

Boom  heigtit— inches  (dr^  plus  freetx}ard)  ^., 

Reserve  Buoyancy  to  Weight  Ratio 
Total  Tensile  Strength — p^nds 


Skirt  Fabric  Tensile  Strength — pounds 
Skirt  Fabric  Tear  Strengtt^— pounds  .... 


Use 


Rivers 

and 

canals 


S  1  .... 

1  

6-18. 
2:1  .... 
4.500 

200  ... 
100... 


Inland 


^  3 

2 

18-42 

2:1  

15,000- 
20.000. 

300 

100 


Great 
Lakes 


S  4 

2-3 

18-42 

2:1  

15,000- 
20.000. 

300 

100 


Ocean 


<6 
3^ 
>42 

3:1  to  4:1 
>  20.000 

500 
125 


'  Oil  recovery  devices  ahd  boom  shall  best  least  capable  of  operating  In  wave  heights  up  to  and  including  the  values  listed  In  Table  1  for  each 
operating  environment. 
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Table  2  to 


Soill  location 


Scstainability  ol  on-watet  oil  recovery 


Oil  group '' 


1   Non-pers(Sten1  Oils 

2.  Light  cnxJes  „ 

3.  Medium  crudes  and  fuels 

4.  Heavy  cnxtes  and  fuels 

Group  5  Oils  are  defined  in  section  1.2.7  ot  tfus  ( 

'  Non-pelroleura  oils  are  defined  m  sect'on  i  j 
pendix. 

Table  3  to  Appendix  E— Emulsi- 
FicATiON  Factors  for  Petroleum 
Oil  Groups^ 


Non-Persis?ent  Oil: 

Group  1  , 10 

Peisistent  Oil:  ^ 

Group? 1.8 

Group  3  ."_ 2.0 

Group  4  „......„„ -  14 


Table  5  to  Appes 


Pebfuary  18.  1993; 

All  except  Rivers  &  Canals,  Great  Lakes 

Great  Lakes  

Rivers  &  Canals 

Felxuaty  18,  1998: 

AM  e)ic^  Rivers  &  Canals,  Great  Lakes  ....: 

Great  Lakes  _ ..„„. 

Rivers  &  Canals  „. .. 

Februaty  18.  2003: 

All  except  Rivers  &  Canals.  Great  Lakes  .... 

Great  Lakes  ...'. 

Rivers  &  Carvals „ ; 

Note  The  caps  show  cumulatrve  overall  ef ect^ 
TBD=To  Be  Determined. 
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Table  2  to  Appendix  E— Removal  Capacitv  Planning  Table 


Sd*II  location 


Rivers  and  canals 


SusJainability  of  on-water  oil  recovery 


3  days 


Nearshore/inland  Great  Lakes 
4  days 


Oil  group  ^ 


Percent  nat- 
ural dissipa- 
tion 


Percent  re- 
covered 
iloating  oil 


Percent  oil 
onshore 


Percent  nat-     Percent  re- 
L»r3l  dissipa-       covered 
tion  floating  oil 


Percent  oil 
Onslwre 


1.  Non-persistenl  oils  

2.  LigM  crudes  „ 

3.  Medium  crudes  and  fuels 

4.  Heavy  crudes  arxl  fuels 


80 

40 

20 

5 


10 
15 
15 
20 


10 
45 
65 
75 


80 
50 
30 
10 


20 
50 
50 
50 


10 
30 
50 
70 


Group  5  cite  are  defined  in  section  1.2.7  ot  this  appendix;  the  response  resource  considefaftons  are  outlir^  m  section  7.6  of  tt^s  appendix. 
pe'ndS""^''"'®""'  °"^  ^^  '^^"^  '"  ^^'°"  ^-^^  °'  ^^  aPPe-^'*;  ^  response  resource  considefatK)r>s  are  oirtlmed  in  secton  7.7  of  this  ap- 


Table  3  TO  Appendix  E— Emulsi- 
FtCATiON  Factors  for  Petroleum 
Oil  Groups  ^ 


Non-Persisfenl  Oil: 

Group  1   .., 

Persistent  Oil: 

Group  2  

Groups  

Group  4  


10 

1.8 
20 
14 


Table  3  to  Appendix  E— Emulsi- 
FiCATioN  Factors  for  Petroleum 
Oil  Groups  i— Continued 


Group  5  oils  are  defined  in  section  1.2.7  of 
this  appendix;  the  response  resource  corv 
siderations  are  outlined  in  section  7.6  of 
this  appendix. 

"S«>e  secflcws  ^23  ana  ysi  of  mis  appendu  to>  gioup- 
oes^iatons  lot  nor-pe^sieni  a^  perssteni  ois,  respec- 

t't«ly. 


Table  4  to  Appendix  E— On-Water 
Oil  Recovery  Resource  Mobili- 
zation Factors 


Oper3t»ng  area 

Tier  1 

Tier  2 

Tier  3 

Rivers  and  Ca- 
nals   

lnlan(VNearshore 
Great  Lakes  .. 

0.30 
0.15 

0.40 
0.25 

0-60 
040 

Note:  These  nwbilization  faclors  are  for  total 
resources  nfK)t>ilfzed,  not  incremental  response 
resources. 


Table  5  to  Appendix  E— Response  Capability  Caps  by  Operating  Area 


Fet)fuary  18.  1993; 

All  except  Rivers  &  Canals,  Great  Lakes 

Great  Lakes  ,. 

Rivers  &  Canals 

February  18, 1998: 

AM  excejal  Rivers  &  Canals,  Great  Lakes 

Great  Lakes 

Rivers  &  Canals 

February  18,  2003: 

All  except  Rivers  &  Canals,  Great  Lakes  . 

Great  Lakes  ...'. 

Rivers  &  Canals „ , 


Tier  1 


lOK  bbls/day  . 
5K  bbls/day  ... 
1.5K  bbls-'day 


12.5K  bbls/day  .. 
6.35K  bbls/day  .. 
1.875K  bWs'day 


TBD 
TED 
TBD 


Tier  2 


20K  bbte,bay  . 
10K  bbts/oay  . 
3.0K  bbis/day 


25K  bWs'day 

12.3K  bbls/day 

3.75K  bbls/day 


TBD 

TBD. 

TBD. 


?2i?-  J^*^  ^'^^^  cumulatrve  overall  elective  daily  recovery  capacity,  not  incremental  increases 
TBD=To  Be  Determined. 


Tier  3 


40K  bb!s/day. 
20K  bbls/day. 
6.0K  bbis'day. 

50K  bbls/day. 
25K  bbls/day. 
7.5K  bbis'day. 

TBD. 
TBD. 
TBD 
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Part   I   Backgrcund  Information 


Step    (A)    Calculate  Worst  Case  Discharge   in  barrels    (Appendix  D) 

Step    (B)   Oil  Croup'    (Table   3  and  section  1.2  of  this  appendix) 
I 

D 


Step  (C)  Operajting  Area  (choose  one> 

Step  (D)  Percentages  of  Oil  (Table  2  of  this  appendix) 


Percent 
Nat-ural  0 


Lost 


issLpat 


(D1) 


Step  ,(F)    Enml« 
(Table  3   of 


Step    (C)    On-V 
(Table  4  of 

Tier 


(G1) 


1 

calculations     for 
less   by  volune    of 
calculation,      the 
percentage     of    the 


ATTACHMENT  E-1    -- 

tfORKSHEET  TO  PLAN  VOLDNZ  OF  RESPONSE  RESOURCES 

F(»l  \KittS7  CASE  DISCHARGE 


CA) 


Nearshore/Inland 
Great  Lakes 


D 


or  Rivers 
and  Canals 


to 

ion 


Percent  Recovered 
Floating  Oil 


Percent 
Oil  Onshore 


(D2) 


(OS) 


Step  (El)  On-*ater  Oil  Recovery   Step  (02)  x  Step  (A) 

100 

Step   (B2)    Shoijeline  Recovery        Step    (D3)    x  Step   (A)      . 

100 


(ED 


ification  Pactor 
tihis  appendix) 


(E2) 


Water 


Oil  Recovery  Resource  Mobilization  Factor 
tihis  appendix)  ||   |l 


Tier 

2 

1 

(F) 


Tier  3 


(62)11 


(63) 


A  facility  that  handles,  stores,  or  transports  multiple  groups  of  oil  nust  do  separate 

^ach  oil  group  on  site  except  for  those  oil  gro^as  that  constitute  10  percent  or 
the  total  oil  storage  capacity  at  the  facility.   For  purposes  of  this 
^oluaes  of  all  products  in  an  oil  group  nust  be  simed  to  deteraine  the 
facility's  total  oil  storage  capacity. 
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ATTA 

WORXSBEIT  TO 
PC 


Part   II  On-Water  Oil   Recovery 


Tier   1 


Step  (El)  X  step  (F)  x 
Step  <01) 


Part  III  Shoreline  Cleanup  V 


Part  IV  On-Water  Response  Cap 
(Table  5  of  this  appendix) 
(Amount  needed  to  be  contract 


Tier  1 

1 

(J1) 
Part  V  On-Water  Amount 

Needed 

Advance  (barrels/dav) 
Tier  1 

Part  11  Tier  1  -  Step  (Jl) 


NOTE:   To  convert  from  barrel) 
Parts  II  through  V  by  42  qall< 
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ATTACKBIKHT  K-1    (CONTIKXJZD)    -- 

WORXSBSXT  TO  PLAN  VOLUNB  07  USPOHSS  RSS0URC8S 
VOSi  WORST  CASK  OISCHAtLGX 


Part   II  On-Water  Oil   Recovery  Capacity    (barrels/day) 
Tier   1  Tier  2 


Zl 


step  (El)  X  Step  (D  x 
Step  <ai) 


Step  (El)  X  Step  <F)  X 
Step  iGZi 


Tier  3 


Step  (El)  X  Step  (F)  x 
Step  (G3) 


Part  III  Shoreline  Cleanup  Volume  (barrels) 


Part  IV  On-Water  Respcp.ge  Capacity  By  Operating  Area 

(Table  5  of  this  appendix) 

(Amount  needed  to  be  contracted  for   in  barrels/day) 


Tier   1 


Tier  2 


(J1) 


X  J2> 


Step  (E2)  X  Step  (F) 


Tier  3 


(J3) 


Part  V  On-Water  Amount  Needed  to  be  Identified,    but   not  Contracted  for   in 
Advance    (barrels/day) 


Tier   1 


Tier  2 


Tier  3 


Part  11  Tier  1  -  Step  (Jl> 


Part  II  Tier  2  -  Step  (J2) 


Part  II  Tier  3  -  ^tep  (J3) 


NOTE:   To  convert  from  barrele/day  to  gallons/day,  multiply  the  quantities  in 
Parts  II  through  V  by  42  gallons/barrel. 
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ATTACHMSHT  K-1  XZAMPLK  •- 

WORXSBSST  TO  PLAV  VOLOKK  OF  RZSPOBSK  UZSOURCMS 

FOR  WORST  CASS  DZSCHARGB 


Step  (A)  Calculate  Worst  Case  Discharge  in  barrels  (Appendix  0) 


Step  (B)  Oil  Crsup'  (Table  3  and  section  1.2  of  this  appendix) 


170,000 


(A) 


Step  (C)  Operating  Area  (choose  one)  

Step  (D)  Percentages  of  Oil  (Table  2  of  this  appendix) 


E 


Nearshore/ Inland 
Great  Lakes 


D 


or  Rivers 
and  canals 


Percent  Lost  to 
Natural   Dissit>ation 


10 


<»1) 


Step  (El)  On-Water  Oil  Recovery 


Step  (E2)  Shoreline  Recovery 


Step    (V)    Einuls 
(Table   3   of 


Step  (G)  On-Watfer 
(Table  4  of  thk 

Tier  1 


0.15 


(61) 


Percent  Recovered 
Floating  Oil 


Percent  Oil 
Onshore 


50 


70 


<M> 


Step  (D2)  X  Step  (A) 
100 


(OS) 


85,000 


(CD 


Step  (D3)  X  Step  (A) 
100 


119,000 


iCication  Factor 
this  appendix) 


(E2) 


1.4 


Oil  Recovery  Resource  Mobilization  Factor 
.s  appendix) 


Tier  2 


(F) 


Tier  3 


0.25 


0.40 


II 


(G2) 


(03) 


'  A  fscility  that  hafidles,  stores,  or  transports  multiple  groups  of  oil  nist  do  separate  calculations  for 
each  oil  group  on  siQe  except  for  those  oil  groups  that  constitute  10  percent  or  less  by  volme  of  the  total 
oil  storage  capacity  at  the  facility.  For  purposes  of  this  calculation,  the  voluaes  of  all  products  in  an 
oil  grocf*  must  be  stianed  to  detenaine  the  percentage  of  the  facility's  total  oil  storage  capacity. 
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ATTACH! 
NORICSHSBT  T 


Step  (ED  X  Step  (F)  x 
Step  (G1) 


Part  III  Shoreline  Cleanup 


Part  IV  On-Water  Response  Cc 
(Table  5  of  this  appendix) 
(Amount  needed  to  be  contrac 


Part  V  On-Water  Amount  Needs 
Advance  (barrels/day) 


Part  II  Tier  1  -  Step  (J1) 


NOTE:   To  convert  from  barre 
Parts  II  through  V  by  42  g»i 
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"ORKSHKKT  TO  PUUT  VOLUMK  OF  RKSPO^r^  RSSOURCSS 
FOR  WORST  CASK  DISCHARQZ 


Part  II  On-Water  Oil  Recovery  Capacity  (barrela/day) 


34121 


Tier  1 


17,850 


Tier  2 


29,750 


Zl 


step  <E1)  X  Step  (F)  x 
Step  (G1) 


Step  CE1)  X  Step  (F)  x 
Step  (GZ) 


Tier  3 


47,600 


Step  (El)  X  step  (F)  x 
Step  (G3) 


Part  III  Shoreline  Cleanup  Volume  (barrels) 


Part  IV  On-Water  Response  Capacity  By  Operating  Area 

(Table  5  of  this  appendix)  

(Amount  needed  to  be  contracted  for  in  barrels /day) 


Tier   1 


Tier  2 


10,000 


20,000 


ZI 


(J1) 


(J2) 


166,600 


Step  (E2)  X  Step  (F) 


Tier   3 


40,000 


(J3) 


P*^*  V  On-Water  Amount   Needed  to  be   Identified,    but   not   Contracted   for   in 
Advance    (barrels/day) 


H 


Tier  1 


7,850 


Part  II  TJer  1  -  Step  (Jl) 


Tier   2 


9,750 


Part  II   Tier  2  •  Step  (J2) 


Tier  3 


7,600 


Part  II  Tier  3  -  Step  (J3) 


NOTE:   To  convert  from  barrels/day  to  gallons/day,  multiply  the  quantities  in 
Parts  II  through  V  by  42  gaUons/barrel. 
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Appendix  F  To  Part  Iizj-Facility -Specific 
Response  Plan 

To  We  of  Con  tents 

1.0  Model  Facility-S]  lecific  Response 
Plan 

1.1  Emergency  Respcnse  Action  Plan 

1.2  Facility  Informati  Dn 

1.3  Emergency  Respc  nse  Information 

1.3.1  Notification 

1.3.2  Response  Equi(  ment  List 

1.3.3  Response  Equ  i  f  ment  Testing/ 
Deplo>Tnent 

1.3.4  Personnel 

1.3.5  Evacuation  Plai  iS 

1.3.6  Qualified  Indiv  dual's  Duties 

1.4  Hazard  Evaluation 

1.4.1  Hazard  Identification 

1.4.2  Vulnerability  A  lalysis 

1.4.3  Analysis  of  the  i>otential  for  an  Oil 
Spill 

1.4.4  Facility  Reportj  ble  Oil  Spill  History 

1.5  Discharge  Scenarios 

1.5.1  Small  and  Medium  Discharges 

1.5.2  Worst  Case  Discharge 

1.6  Discharge  Detection)  Systems 

1.6.1  Discharge  Detedtion  By  Personnel 

1.6.2  Automated  Discharge  Detection 

1.7  Plan  Implementation 

1.7.1  Response  Resoi^rces  for  Small, 
Medium,  and  Worst  pase  Spills 

1.7.2  Disposal  Plans 


•  1.7.3    Containment  and  Drainage  Planning 

1.8  Self-Inspection,  Drills/Exercises,  and 
Response  Training 

1.8.1  Facility  Self-Inspection 

1.8.1.1  Tank  Insp)ection 

1.8.1.2  Response  Equipment  Inspection 

1.8.1.3  Secondary  Containment 
Inspection 

1.8.2  Facility  Drills/Exercises 

1.8.2.1  Qualified  Individual  Notification 
Drill  Logs 

1.8.2.2  Spill  Management  Team  Tabletop 
Exercise  Logs 

1.8.3  Response  Training 

1.8.3.1  Personnel  Response  Training  Logs 

1.8.3.2  Discharge  Prevention  Meeting 
Logs 

1.9  Diagrams 

1.10  Security 

2.0    Response  Plan  Cover  Sheet 
3.0    Acronyms 
4.0    References 

1.0  Model  Facility-Specific  Response  Plan 

(A)  Owners  or  operators  of  facilities 
regulated  under  this  part  which  pose  a  threat 
of  substantial  harm  to  the  environment  by 
discharging  oil  into  or  on  navigable  waters  or 
adjoining  shorelines  are  required  to  prepare 
and  submit  facility-sjjecific  respxjnse  plans  to 
EPA  in  accordance  with  the  provisions  in 
this  appendix.  This  appendix  further 
describes  the  required  elements  in 
§  112.20(h). 


.1 


(B)  Response  plans  must  be  sent  to  the 
appropriate  EPA  Regional  office.  Figure  F-1 
of  this  Appendix  lists  each  EPA  Regional 
office  and  the  address  where  owners  or 
operators  must  submit  their  response  plans. 
Those  facilities  deemed  by  the  Regional 
Administrator  (RA)  to  pose  a  threat  of 
significant  and  substantial  harm  to  the 
environment  will  have  their  plans  reviewed    . 
and  approved  by  EPA.  In  certain  cases, 
information  required  in  the  model  response 
plan  is  similar  to  information  currently 
nfiaintained  in  the  facility's  Spill  Prevention, 
Control,  and  Countermeasures  (SPCC)  Plan  as 
required  by  40  CFR  112.3.  In  these  cases, 
owners  or  operators  may  reproduce  the 
information  and  include  a  photocopy  in  the 
response  plan. 

(C)  A  complex  may  develop  a  single 
response  plan  with  a  set  of  core  elements  for 
all  regulating  agencies  and  separate  sections 
for  the  non-transportation-related  and 
transportation-related  components,  as 
described  in  §  112.20(h).  Owners  or  ojjerators 
of  large  facilities  that  handle,  store,  or 
transport  oil  at  more  than  one  geographically 
distinct  location  (e.g.,  oil  storage  areas  at 
opposite  ends  of  a  single,  continuous  parcel 
of  property)  shall,  as  appropriate,  develop 
separate  sections  of  the  response  plan  for 
each  storage  area. 

BILUNG  CODE  6560-60-P 
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:ed  in  a  number  of 
tions  of  the 
ion  Plan  may  be 
d  versions  of  the 
iated  sections  of 
icrgency  RespKjnse 


1 . 1  Emergency  Respon  se  Action  Plan 

Several  sections  of  th)  i  response  plan  shall 
be  co-located  for  easy  aocess  by  response 
personnel  during  an  actual  emergency  or  oil 
spill.  This  collection  of  tections  shall  be 
called  the  Emergency  R^sptonse  Action  Plan. 
The  Agency  intends  that  the  Action  Plan 
contain  only  as  much  information  as  is 
necessary  to  combat  the  spill  and  be  arranged 
so  response  actions  are  ^ot  delayed.  The 
Action  Plan  may  be 
ways.  For  example,  the 
Emergency  Response  Ai 
photocopies  or  condem 
forms  included  in  the 
the  resp>ons€  plan.  Each 
Action  Plan  section  may  be  tabbed  for  quick 
reference.  The  Action  PJan  shall  be 
maintained  in  the  front  t>f  the  same  binder 
that  contains  the  complete  response  plan  or 
it  shall  be  contained  in  a  separate  binder.  In 
the  latter  case,  both  bine  ers  shall  be  kept 
together  so  that  the  entii  e  plan  can  be 
accessed  by  the  qualifier  I  individual  and 
appropriate  spill  response  personnel.  The 
Emergency  Response  Ac  tion  Plan  shall  be 
made  up  of  the  followin ;  sections: 

1.  Qualified  Individual  I  aformation  (Section 

1.2)  partial 

2.  Emergency  Notificati(  n  Phone  List 

(Section  1.3.1)  com]  ilete 

3.  Spill  Response  Notifii  ation  Form  (Section 

1.3.1)  complete 

4.  Response  Equipment  ^ist  and  Location 

(Section  1.3.2)  com]  ilete 

5.  Response  Equipment  Testing  and 

Deployment  (Sectioi  1.3.3)  complete 

6.  Facility  Response  Tea  m  (Section  1.3.4) 

partial 

7.  Evacuation  Plan  (Sect  on  1.3.5)  condensed 

8.  Immediate  Actions  (S  sction  1.7.1) 

complete 

9.  Facility  Diagram  (Sec  ion  1.9)  complete 

1.2  Facility  Informatio  1 

The  facility  inforraatidn  form  is  designed 
to  provide  an  overview  i  if  the  site  and  a 
description  of  past  activ  ties  at  the  facility. 
Much  of  the  informatior  required  by  this 
section  may  be  obtained  firom  the  facility's 
existing  SFCC  Plan. 

1.2.1  Facility  namei  nd  location  .Enter 
facility  name  and  street  iddress.  Enter  the 
address  of  corpwrate  hea  dquarters  only  if 
corporate  headquarters  i  je  physically  located 
at  the  fecility.  Include  c  ty.  county,  state,  zip 
code,  and  phone  numbe '. 

1.2.2  Latitude  and  L  mg/tuc/e;  Enter  the 
latitude  and  longitude  o  the  facility.  Include 
degrees,  minutes,  and  s(  conds  of  the  main 
entrance  of  the  facility. 

1.2.3  Wellhead  Prott  ction  Area:  Indicate 
if  the  facility  is  located  I  n  or  drains  into  a 
wellhead  protection  arei  i  as  defined  by  the 
Safe  Drinking  Water  Acl  of  1986  (SDVVA).' 
The  response  plan  requirements  in  the 
Wellhead  Protection  Pre  gram  are  outlined  by 


'  A  wellhead  protection 
surface  and  subsurface  area 
well  or  wellfleld.  supplying 
through  which  contaminani  s 
to  move  toward  and  reach 
wellfield.  For  further  inforriat 
and  territory  protection  pro  [rams 
operators  may  contact  the 
426-4791. 


ea  is  denned  as  the 
surrounding  a  water 
a  public  water  system, 
are  reasonably  likely 

water  well  or 
ion  regarding  State 
facility  owners  or 
SbVVA  Hotline  at  1-800- 


sjch  1 


the  State  or  Territory  in  which  the  facility 
resides. 

1.2.4  OwTier/ope/iofor;  Write  the  name  of 
the  company  or  person  operating  the  facility 
and  the  name  of  the  person  or  com[>any  that 
owns  the  fecility.  if  the  two  are  different.  List 
the  address  of  the  owrner,  if  the  two  are 
different. 

1.2.5  Qualified  Individual :yNnte  the 
name  of  the  qualified  Individual  for  the  - 
entire  facility.  If  more  than  one  person  is 
listed,  each  individual  indicated  in  this 
section  shall  have  full  authority  to 
implement  the  facility  response  plan.  For 
each  individual,  list:  name,  position,  home 
and  work  addresses  (street  addresses,  not 
P.O.  boxes),  emergency  phone  number,  and 
sp>ecific  response  training  ex{>erience. 

1.2.6  Date  of  Oil  Storage  Start-up:  Enter 
the  year  which  the  present  facility  first 
started  storing  oil. 

1.2.7  Current  Operation:  Briefly  describe 
the  facility's  operations  and  include  the 
Standard  Industry  Classification  (SIC)  code. 

1.2.8  Dates  and  Type  of  Substantial 
Expansion:  Include  information  on 
expansions  that  have  occurred  at  the  facility. 
Examples  of  such  expansions  include,  but  are 
not  limited  to:  Throughput  expansion, 
addition  of  a  product  line,  change  of  a 
product  line,  and  installation  of  additional 
oil  storage  capacity.  The  data  provided  shall 
include  all  facility  historical  information  and 
detail  the  expansion  of  the  facility.  An 
example  of  substantial  expansion  is  any 
material  alteration  of  the  facility  which 
causes  the  owner  or  operator  of  the  facility 

to  re-evaluate  and  increase  the  response 
equipment  necessary  to  adequately  resp>ond 
to  a  worst  case  discharge  from  the  facility. 
Date  of  Last  I'pdate: 

Facility  Information  Form 

Facility  Name: 


Location  (Street  Address): 

City: State: Zip: . 

County:  _ 


.  Phone  Number:  (        ) 


Degrees . 


Latitude: 

Seconds 

Longitude: Degrees  . 

, Seconds 


Minutes 


.  Minutes 


Wellhead  Protection  Area: 
Owner: 


Owner  Location  (Street  Address):  

(if  different  from  Facility  Address) 

City: State: Zip: 

County: Phone  Number:  (        ) 


Operator  (if  not  Owner):    

Qualified  Individual(s):  (attach  additional 
sheets  if  more  than  one) 

Name:     

Position:    


Work  Address: 
Home  Address: 


Emergency  Phone  Number:  { 
Date  of  Oil  Storage  Start-up:     - 
Current  Op)erations:    


Date(s)      and       Type(s)      of      Substantial 
Expansion(s):    

(Attach  additional  sheets  if  necessary) 

1 .3    Emergency  Response  Information 

(A)  The  information  provided  in  this 
section  shall  describe  what  will  be 


needed  in  an  actual  emergency 
involving  the  discharge  of  oil  or  a 
combination  of  hazardous  substances 
and  oil  discharge.  The  Emergency 
Response  Information  section  of  the 
plan  must  include  the  following 
components: 

(1)  The  information  provided  in  the 
Emergency  Notification  Phone  List  in  section 
1.3.1  identifies  and  prioritizes  the  names  and 
phone  numbers  of  the  organizations  and 
persoimel  that  need  to  be  notified 
immediately  in  the  event  of  an  emergency. 
This  section  shall  include  all  the  appropriate 
phone  numbers  for  the  facility.  These 
numbers  must  be  verified  each  time  the  plan 
is  updated.  The  contact  list  must  be 
accessible  to  all  facility  employees  to  ensure 
that,  in  case  of  a  discharge,  any  employee  on 
site  could  immediately  notify  the  appropriate 
parties. 

(2)  The  Spill  Respwnse  Notification  Form 
in  section  1.3.1  creates  a  checklist  of 
information  that  shall  be  provided  to  the 
National  Respwnse  Center  (NRC)  and  other 
response  ptersonnel.  All  information  on  this 
checklist  must  be  known  at  the  time  of 
notification,  or  be  in  the  process  of  being 
collected.  This  notification  form  is  based  on 
a  similar  form  used  by  the  NRC  Note:  Do  not 
delay  spill  notification  to  collect  the 
information  on  the  list. 

(3)  Section  1.3.2  provides  a  description  of 
the  facility's  list  of  emergency  resi>onse 
equipment  and  location  of  the  response 
equipment.  When  appropriate,  the  amount  of 
oil  that  emergency  resp>onse  equipment  can 
handle  and  any  limitations  (e.g.,  launching 
sites)  must  be  described. 

(4)  Section  1.3.3  provides  information 
regarding  respK)nse  equipment  tests  and 
deployment  drills.  Response  equipment 
deployment  exercises  shall  be  conducted  to 
ensure  that  respxinse  equipment  is 
o;)erational  and  the  personnel  who  would 
op>erate  the  equipment  in  a  spill  response  are 
capable  of  deploying  and  op>erating  it.  Only 

a  representative  sample  of  each  typte  of 
respK)nse  equipment  needs  to  be  deployed 
and  op>erated,  as  long  as  the  remainder  is 
prop)erly  maintained.  If  appropriate,  testing 
of  response  equipment  may  be  conducted 
while  it  is  being  deployed.  Facilities  without 
facility-owned  respxjnse  equipment  must 
ensure  that  the  oil  spill  removal  organization 
that  is  identified  in  the  response  plan  to 
provide  this  response  equipment  certifies 
that  the  deployment  exercises  have  been  met. 
Refer  to  the  National  Preparedness  fur 
Response  Exercise  Program  (PREP) 
Guidelines  (see  App>endix  E  to  this  part, 
section  10,  for  availability),  which  satisfy  Oil 
Pollution  Act  (OPA)  response  exercise 
requirements. 

(5)  Section  1.3. 4  lists  the  facility  response 
p>ersoimel,  including  those  employed  by  the 
facility  and  those  imder  contract  to  the 
facility  for  response  activities,  the  amount  of 
time  needed  for  p)ersonnel  to  resptond.  their 
responsibility  in  the  case  of  an  emergency, 
and  their  level  of  respjonse  training.  Three 
different  forms  are  included  in  this  section. 
The  Emergency  Respionse  Personnel  List 
shall  be  comp}osed  of  all  piersonnel  employed 
by  the  facility  whose  duties  involve 
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responding  to  emergencies,  including  oil 
spills,  even  when  they  are  not  physically 
present  at  the  site.  An  example  of  this  fy-pe 
of  ()erson  would  be  the  Building  Engineer-in- 
Charge  or  Plant  Fire  Chief.  The  second  form 
is  a  list  of  the  Emergency  Response 
Contractors  (both  primary  and  secondar\') 
retained  by  the  facility.  Any  changes  in 
contractor  status  must  be  reflected  in  updates 
to  the  response  plan.  Evidence  of  contracts 
with  response  contractors  shall  be  included 
in  this  section  so  that  the  availability  of 
resources  can  be  verified.  The  last  form  is  the 
Facility  Response  Team  List,  which  shall  be 
composed  of  both  emergency  response 
p>ersonne]  (referenced  by  job  titie/posiiion] 
and  emergency  response  contractors, 
included  in  one  of  the  two  lists  described 
above,  that  will  respond  immediately  upon 
discovery  of  an  oil  spill  or  other  emergency 
(i.e.,  the  first  p>eople  to  respond).  These  are 
to  be  persons  normally  on  the  facihly 
premises  or  primary  response  contractors. 
Examples  of  these  p>ersonnel  would  be  the 
Facility  Hazardous  Materials  (HAZMAT) 
Spill  Team  1,  Facility  Fire  Engine  Company 
1,  Production  Supervisor,  or  Transfer 
Sup)ervisor.  Company  p}ersonnel  must  be  ab-e 
to  respond  inmiediately  and  adequately  if 
contractor  support  is  not  available. 

f6)  Section  1.3.5  lists  factors  that  must,  as 
appropriate,  be  considered  when  preparing 
an  evacuation  plan. 

(7)  Section  1.3.6  references  the 
responsibilities  of  the  qualified  individual  for 
the  facility  in  the  event  of  an  emergency. 

(B)  The  information  provided  in  the 
emergency  response  section  will  aid  in  the 
assessment  of  the  facility's  ability  to  respond 
to  a  worst  case  discharge  and  will  identify 
additional  assistance  that  may  be  needed.  In 
addition,  the  facility  owner  or  op>erator  may 
want  to  produce  a  wallet-size  card  containing 
a  checklist  of  the  inunediate  response  and 
notification  steps  to  be  taken  in  the  event  of 
an  oil  discharge. 

J. 3.  J    Notification 

Date  of  Last  Update:   — 

Emergency  Notification  Pbone  List  Whom  To 
Notify 

Reporter's  Name:     ^ 

Date: 


Facility. Name: ^ ■ 

Owner  Name:  ■ 

Facility  Identification  Number   

Date  and  Time  of  Each  NRC  Notification:     — 


CHRIS  Code 


Discharged  quantity 


Response  Action 

Actions  Taken  to  Correct,  Control  or  Mitigate 
Incident: 
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responding  to  emergencies,  including  oiJ 
spills,  even  when  they  are  not  physically 
present  at  the  site.  An  example  of  this  type 
of  person  would  be  the  Building  Engineer-in- 
Charge  or  Plant  Fire  Chief.  The  second  form 
is  a  list  of  the  Emergency  Response 
Contractors  (both  primary  and  secondary) 
retained  by  the  facility.  Any  changes  in 
contractor  status  must  be  reflected  in  updates 
to  the  response  plan.  Evidence  of  contracts 
with  response  contractors  shall  be  included 
jn  this  section  so  that  the  availability  of 
resources  can  be  verified.  The  last  form  is  the 
Facility  Response  Team  List,  which  shall  be 
composed  of  both  emergency  response 
personnel  (referenced  by  job  title/posii ion) 
and  emergency  response  contractors, 
included  in  one  of  the  two  lists  described 
above,  that  will  respond  inunediafely  upon 
discovery  of  an  oil  spill  or  other  emergency 
(i.e.,  the  first  people  to  respond).  These  are 
to  be  persons  normally  on  the  facility 
-premises  or  primary  response  contractcys. 
Examples  of  these  personnel  would  be  the 
Facility  Hazardous  Materials  (HAZMAT) 
Spill  Team  1,  Facility  Fire  Engine  Compar/y 
1,  Production  Supervisor,  or  Transfer 
Supervisor.  Company  p>ersonnel  must  be  ab-e 
to  respond  immediately  and  adequately  if 
contractor  support  is  not  available. 

i6]  Section  1.3.5  lists  factors  tbaitmust,  as 
appropriate,  be  considered  when  preparing 
an  evacuation  plan.  ^ 

(7)  Section  1.3.6  references  the 
responsibilities  of  the  qualified  individual  for 
the  facility  in  the  event  of  an  emergency. 

(B)  The  information  provided  in  the 
emergency  response  section  will  aid  in  the 
assessment  of  the  facility's  ability  to  respond 
to  a  worst  case  discharge  and  will  identify 
additional  assistance  that  may  be  needed.  In 
addition,  the  facility  owner  or  op>erator  may 
want  to  produce  a  wallet-size  card  containing 
a  checklist  of  the  immediate  response  and 
notification  steps  to  be  taken  in  the  event  of 
an  oil  discharge. 

1.3.1    Notification 

Date  of  Last  Update:   


Emergency  Notification  Phone  List  VVbom  To 
Notify 

Reporter's  Name: 

Date: — 


Facility. Name: ■ — ^ : 

Ov»mer  Name:  ■ 

Facility  Identification  Number   

Date  and  Time  of  Each  NRC  Notification:     — 


Organizaticn 


Phone  No. 


1 .  National  Response 
Center  (NRC): 

2.  Qualified  Individual: 
Evening  Phone: 

3.  Company  Response 
Team: 

Evening  Phone: 

4  Federal  On-Scene  Co- . 
ordinatot  (OSC)  and/or 
Regional  Response 
Center  (RRC): 

Eveni'-/g  PhDne(s): 

Paget  Nurnber(s): 

5.  Local  Response  TeaTi 
(Fire  Dept./Coopera-  ' 
tives): 

6.  Fire  Marshall: 

E  i^ening  Phor>e: 

7  State  EmergerKy  Re- 
sponse Commissiori 
(SERC): 

Evening  Phone 

8  State  Poftce: 

9.  Local  Emergency 
Planr!r>g  Commrtlee 
(LEPC): 

10.  Local  Water  Supp»y 
System: 

Evening  Phone: 

1 1 .  Weather  Report; 

12.  Local  Television/ 
Radio  Station  for  Evac- 
uation Notification: 


1-800-424-8802 


Organization 


Phone  No. 


13.  Hospitals: 


Spill  Response  Notification  Form 

Reporter's  Last  Name:    

First; 

M.L:    . 


Position:    

Phone  Numbers: 

Day(        ) 
•    Evening  (        ) 
Company: 


Organization  Tj-pe: 
Address:    — ■ 


City:    

State: 

Zip: 

Were  Materials  Discharged? (Y/N) 

Confidential? (Y/N) 

Meeting  Federal  Obligations  to  Report? 
(Y/N)  Date  Called: 


Calhng  for  Responsible  Party? . 
Time  Called: 


Incident  Description 

Source  and/or  Cause  of  Incident: 


(Y/N) 


Date  of  Incident:  - 
Time  of  Incident: 


AM/PM 


Incident  Address/Locaiion 


Nearest  City:. 
County: 


State: 


Zip: 


Distance  from  City: 

L  Direction  from  City: 

Section: Township: . 

Borough: 


.  Units  of  Measure: 


Range: 


Container  Type 
Capacity: 


.  Tank  Oil  Storage 


.  Units  of  Measure: 


Facility  Oil  Storage  Capacity: 

of  Measure: 

Facility  Latitude: Degrees  _ 

Minutes Seconds 

Facility  Longitude: Degrees  . 

Minutes Seconds 

Material 


Units 


CHRIS  Code 


Discharged  Quantity 


Unit  of  measure 


Material  Discharged 
in  water 


Quantity 


Unit  ot  measure 


Response  Action 

Actions  Taken  to  Correct,  Control  or  Mitigate 
Incident: 


Impact 

Number  of  Injuries: 
Deaths: 


Number  of 
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Were  there  Evacuations? 
Number  Evacuated: 


Was  there  any  Damage? 
Damage  in  Dollars  (approj^imate) 
Medium  Affected 
Description 


More  Information  about  V  edium: 


Additional  Information 

Any  information  about  thi  incident  not 
recorded  elsewhere  in  tte  report: 


Were  appropriate  proce(  I 
receive  approval  for  use  o 
accordance  with  the  NCP 


ures  used  to 
dispersants  in 
40  CFK  300.910) 


.  Sorbents — Operational  Status: 
Type  and  Year  Purchased: 
Amount:    


Absorption  Capacity  (ga|. 
Storage  Location(s): 
.  Hand  Tools — Operationkl  Status: 


Type  arxj 
year 


Ouantit' 


7.  Communication  Equi;  iment  (include 
operating  frequency  and  c  lannel  and/or 
cellular  phone  numbers)—  Operational 
Status: 


(Y/N) 
(Y/N) 


Model        Year 


Caller  Notifications 

EPA? fY/N)  usee? 

State? (Y/N) 


.  gal./min. 


,  (Y/N) 


Other? 


.  (Y/N)  Describe: 


1.3.2    Response  Equipment  List 

Date  of  Last  Update: 
Facility  Response  Equipment  List 

1.  Skimmers/Pumps — Operational  Status: 


Type 

Number: 

Capacity: ^ 

Daily  Effective  Recovery  Rate: 

Storage  Location(s):    

Etete  Fuel  L««t  Changed:    — — 
2.  Boom — Operational  Status:  — 

Type,  Model,  and  Year     

Type        Model        Year 
NumDen    


Size  (length): 

Containment  Area: . 
Storage  Location: 


.sq. 


Type,  Model,  and  Year: 


3.  Chemicals  Stored  (Dispersants  listed  on 
EPA's  NCP  Product  Schedule) 


Type 


Amount 


Date 
purchased 


Treatment 
capacity 


Storage 
location 


and  the  Area  Contingency  Plan  (ACP).  where 

applicable? (Y/N). 

Name  and  State  of  On-Scene  Coordinator 
(OSC)  authorizing  use: . 


Date  Authorized: . 

4.  Disp>ersant  Dispensing  Equipment- 
Operational  Status: . 


Type  and  year 


Capacity 


Storage 
location 


Response 

time 
(minutes) 


Storage 
location 


Type  and 
year 

Quantity 

Storage  loca- 
tion/rujmber 

8.  Fire  Fighting  and  Personnel  Protective 
Equipments-Operational  Status: 

Type  and 
year 

Quantity 

Storage 
location 

9.  Other  (e.g..  Heavy  Equipment.  Boats  and 
Motors) — Operational  Status: 


Type  and 
year 

Quantity 

Storage 
location 

J  .3.3    Response  Equipment  Testing/ 
Deployment 

Date  of  Last  Update: 

Response  Equipment  Testing  and 
Deployment  Drill  Log 

Last  Inspection  or  Response  Equipment  Test 

Date:  

Inspection  Frequency:   

Last  Deployment  Drill  Date:     

Deployment  Frequency: 


Oil  Spill  Removal  Oiganization  Certification 
(if  applicable): 

1.3.4    Personnel 
Date  of  Last  Update: 


Federal  Register  /  Vol. 


Name 

Phone' 

R 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

'  Phone  number  to  be  used  when  person  is  not 


CorTtractor 


Phone 


3. 


R€ 


'  Include  evidence  of  conUacts/agreements  with 


Team  member 


Oualif>ed  Individual: 
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Emergency  Response  Personnel 

Company  Personnel 


Name 

Phone ^ 

Response  time 

Responsibility  during  response  action 

Response  training  type/date 

1. 

2. 

3. 

4. 

5. 

6. 

— -                   . 

7. 

8. 

■ . 

9. 

10. 

■ 

11. 

12. 

'  Phone  numt)er  to  be  used  when  person  Is  not  on-site. 


Emergency  Response  Contractors 

Date  of  Last  Update: 


Contractor 


1. 


Phone 


3. 


Response  time 


Contract  responsitMllty ' 


'  Include  evidence  of  conUacts/agreen>ents  with  response  contractors  to  ensure  the  avaiiabilrty  of  personnel  and  response  equipment 


Facility  Response  Team 

Date  of  Last  Update: 


Team  member 


0ualif>ed  Individual: 


Response  time 
(minutes) 


Phone  or  pager  number  (day/evening) 
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Ti  lam  member 


Note:  If  the  facility 
review  ttie  contractors' 


us^ 


Facility  Response  Team— Continued 

Date  of  Last  LIpdate: 


Response  lime 
(mifHJtes) 


Ptione  or  pager  mjmber  (day/evening) 


contracted  help  in  an  emergency  response  situation,  ttie  owner  or  operator  must  provide  ttie  contractors'  names  and 
to  provide  adequate  personnel  and  response  equipment 


capacities 


1.3.5    E\'acuation  Phns 

1.3.5.1  Based  on  the  wah-sis  of  the 
facility,  as  discussed  elsewhere  in  the  plan. 
a  facility-wide  evacuatio  n  plan  shall  be 
developed.  In  addition,  { tlans  to  evacuate 
parts  of  the  facility  that  i  re  at  a  high  risk  of 
exposure  in  the  event  of  a  spill  or  other 
release  must  be  develop)  d.  Evacuation  routes 
must  be  shown  oo  a  dia^  ram  of  the  facility 
(see  section  1.9  of  this  a(  pendix).  When 
developing  evacuation  p  lans,  consideration 
must  be  given  to  the  foil  >wing  factors,  as 
appropriate: 

(1)  Location  of  stored  Materials; 

(2)  Hazard  imposed  b)  spilled  material: 

(3)  Spill  flow  directioi : 

(4)  Prevailing  wind  dii  ection  and  speed; 

(5)  Water  currents,  tidi «,  or  wave 
conditions  (if  applicable 

(6)  Arrival  route  of  emergency  response 
personnel  and  response  equipment; 

(7)  Evacuation  routes: 

(8)  Alternative  routes  ^f  evacuation: 

(9)  Transportation  of  itijured  personnel  to 
nearest  emergency  medical  facility: 

(10)  Location  of  aiannynotification  systems; 

(11)  The  need  for  a  ceitralized  check-in 
area  for  evacuation  valid  ation  (roll  call); 

(12)  Selection  of  a  roit  gation  command 
center,  and 

(13)  Location  of  sheite  -  at  the  facility  as  an 
alternative  to  evacuation . 

1.3.5.2  One  resource  that  may  be  helpful 
to  owners  or  Ofjerators  it  preparing  this 
section  of  the  response  p  Ian  is  The  Handbook 
of  Chemical  Hazard  Anc  lysis  Procedures  by 
the  Federal  Emergency  ^  lanagement  Agency 
(FEMA),  Department  of '  "ransp>ortation 
(DOT),  and  EPA.  The  He  ndbook  of  Chemical 
Hazard  Analysis  Proced  ires  is  available 
from:  FEMA  .  Publicatio  i  Office.  500  C 
Street.  S.W..  Washingtor ,  DC  20472,  (202) 
646-3484. 

1.3.5.3  As  specified  i  n  §  112.20(h){l)(vi). 
the  facility  owner  or  ope  rator  must  reference 


existing  community  evacuation  plans,  as 
appropriate. 

1.3.6    Qualified  Individual's  Duties 

The  duties  of  the  designated  qualified 
individual  are  specified  in  §  112.20(h)(3)(ix). 
The  qualified  individual's  duties  must  be 
described  and  be  consistent  with  the 
minimiun  requirements  in  §  112.20(h)(3)(ix). 
In  addition,  the  qualified  individual  must  be 
identified  with  the  Facility  Information  in 
section  1.2  of  the  response  plan. 

1.4    Hazard  Evaluation 

This  section  requires  the  facility  owner  or 
operator  to  examine  the  facility's  operations 
closely  and  to  predict  where  discharges 
could  occur.  Hazard  evaluation  is  a  widely 
used  industry  practice  that  allows  facility 
owners  or  operators  to  develop  a  complete 
understanding  of  potential  hazards  and  the 
resp>onse  actions  necessary  to  address  these 
hazards.  The  Handbook  of  Chemical  Hazard 
Analysis  Procedures,  prepared  by  the  EPA, 
DOT,  and  the  FEMA  and  the  Hazardous 
Materials  Emergency  Planning  Guide  (NRT- 
1),  prepared  by  the  National  Response  Team 
are  good  references  for  conducting  a  hazard 
analysis.  Hazard  identification  and 
evaluation  will  assist  fecility  owners  or 
operators  in  planning  for  p>otential 
discharges,  thereby  reducing  the  severity  of 
discharge  im[>acts  that  may  occur  in  the 
future.  The  evaluation  also  may  help  the 
o{>erator  identif>'  and  correct  {X)tential 
sources  of  discharges.  In  addition,  special 
hazards  to  workers  and  emergency  response 
personnel's  health  and  safety  shaU  be 
evaluated,  as  well  as  the  facility's  oil  spill 
history. 

1.4.1     Hazard    Identification 

The  Tank  and  Surface  Impoundment  (SI) 
forms,  or  their  equivalent,  that  are  part  of  this 
section  must  be  completed  according  to  the 
directions  below.  ("Surface  Impoundment" 


means  a  facility  or  part  of  a  facility  which  is 
a  natural  topographic  depression,  man-made 
excavation,  or  diked  area  formed  primarily  of 
earthen  materials  (although  it  may  be  lined 
with  man-made  materials),  which  is  designed 
to  hold  an  acciunulation  of  liquid  wastes  or 
wastes  containing  free  liquids,  and  which  is 
not  an  injection  well  or  a  seepage  facility.) 
Similar  worksheets,  or  their  equivalent,  must 
be  develof>ed  for  any  other  type  of  storage 
containers. 

(1)  List  each  tank  at  the  facility  with  a 
separate  and  distinct  identifier.  Begin 
aboveground  tank  identifiers  with  an  "A" 
and  belowground  tank  identifiers  with  a  "B". 
or  submit  multiple  sheets  with  the 
aboveground  tanks  and  belowground  tanks 
on  separate  sheets. 

(2)  Use  gallons  for  the  maximum  capacity 
of  a  tank;  and  use  square  feet  for  the  area. 

(3)  Using  the  appropriate  identifiers  and 
the  following  instructions,  fill  in  the 
appropriate  forms: 

(a)  "Tank  or  SI  number — Using  the 
aforementioned  identifiers  (A  or  B)  or 
multiple  reporting  sheets,  identify  each  tank 
or  SI  at  the  facility  that  stores  oil  or 
hazardous  materials. 

(b)  Substance  Stored — For  each  tank  or  SI 
identified,  record  the  material  that  is  stored 
therein.  If  the  tank  or  SI  is  used  to  store  more 
than  one  material,  list  all  of  the  stored 
materials. 

(c)  Quantity  Stored — For  each  material 
stored  in  each  tank  or  SI,  repnirt  the  average 
volume  of  material  stored  on  any  given  day.   ■ 

(d)  Tank  Type  or  Surface  Area/Year — For 
each  tank,  report  the  typ>e  of  tank  (e.g., 
floating  top),  and  the  year  the  tank  was 
originally  installed.  If  the  tank  has  been 
refabricated,  the  year  that  the  latest 
refabrication  was  completed  must  be 
recorded  in  parentheses  next  to  the  year 
installed.  For  each  SI,  record  the  surface  area 


of  the  impoundment  and  the  year  it  went  into 
service. 

fe)  Maximum  Capacity— Record  the 
operational  maximimi  capacity  for  each  tank 
and  SL  If  the  maximum  capacity  varies  with 
the  season,  record  the  upper  and  lower 
limits. 

(f)  Failure/Cause— Record  the  cause  and 
date  of  any  tank  or  SI  failure  which  has 
resulted  in  a  loss  of  tank  or  SI  contents. 

(4)  Using  the  numbers  from  the  tank  and 
SI  forms,  label  a  schematic  drawing  of  the 
facility.  This  drawing  shall  be  identical  to 
any  schematic  drawings  included  in  the 
SPCC  Plan. 

(5)  Using  knowledge  of  the  fecility  and  its 
operations,  describe  the  following  in  writing: 


Tank  No. 

Substance  Stored 

(Oil  and  Hazardous 

Substance) 

'  Tank  =  any  container  that  stores  oil. 
Attach  as  many  sheets  as  necessary. 


Hazard 


SI  No. 

Substance  Stored 

Attach  as  many  sheets  as  necessary. 
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of  the  impoundment  and  the  year  it  went  into 
service. 

(e)  Maximum  Capacity— Record  the 
operational  maximum  capacity  for  each  tank 
and  SI.  If  the  maximum  capacity  varies  with, 
the  season,  record  the  upper  and  lower 
limits. 

(f)  Failure/Cause — Record  the  cause  and 
date  of  any  tank  or  SI  failure  which  has 
resulted  in  a  loss  of  tank  or  SI  contents. 

(4)  Using  the  numbers  from  the  tank  and 
SI  forms,  label  a  schematic  drawing  of  the 
facility.  This  drawii^  shall  be  identical  to 
any  schematic  drawings  included  in  the 
SPCC  Plan. 

(5)  Using  knowledge  of  the  facility  and  its 
operations,  describe  the  following  in  writing: 


34129 


(a)  The  loading  and  unloading  of 
trans|K)rtation  vehicles  that  risk  the  discharge 
of  oil  or  release  of  hazardous  substances 
during  transport  processes.  These  operations 
may  include  loading  and  unloading  of  trucks, 
railroad  cars,  or  vessels.  Estimate  the  volume 
of  material  involved  in  transfer  operations,  if 
the  exact  volume  cannot  be  detennined. 

(b)  Day-to-day  operations  that  may  present 
a  risk  of  discharging  oil  or  releasing  a 
hazardous  substance.  These  activities  include 
scheduled  venting,  piping  repair  or 
replacement,  valve  maintenance,  transfer  of 
tank  contents  from  one  tank  to  another,  etc. 
(not  including  transportation-related 
activities).  Estimate  the  volume  of  material 

Hazard  Identification  Tanks  ^ 

Date  of  Last  Update: 


involved  in  these  operations,  if  the  exact 
volume  cannot  be  determined. 

(c)  The  secondary  containment  volume 
associated  with  each  tank  and/or  transfer 
point  at  the  facility.  The  numbering  schenje 
developed  on  the  tables,  or  an  equivalent 
system,  must  be  used  to  identify  each 
containment  area.  Capacities  must  be  listed 
for  each  individual  unit  (tanks,  slumps, 
drainage  traps,  and  ponds),  as  well  as  the 
facility  total. 

(d)  Nonnal  daily  throughput  for  the  facilit>- 
and  any  effect  on  potential  discharge 
volumes  that  a  negative  or  positive  change  in 
that  throughput  may  cause. 


Tank  No. 

Substance  Stored 

(Oil  and  Hazardous 

Substance) 

Quantity  Stored  (gal- 
lons) 

Tank  TypeA'ear 

Maximum  Capacity 
(gallons) 

Failure/Cause 

. — 

^ 

*  TanAr  —  anu  r^rsniain^^ 

Attach  as  many  sheets  as  necessary. 


Hazard  Identification  Surface  Impoundments  (Sis) 

Date  of  Last  Update: 


SI  No. 

Substance  Stored 

Quantity  Stored  (gal- 
lons) 

Surface  AreaTr'eaf 

Maximum  Capacity 
(gallons) 

Failure/Cause 

Attach  as  many  sheets 

as  necessary. 
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or  operators  can 
lula  that  is 
by  the  RA.  If  a 

used, 


1.4.2  Vulnerability .  \nalysis 

The  vulnerability  ahalysis  shall 
address  the  potential  effects  (i.e.,  to 
human  health,  property,  or  the 
environment)  of  an  oil  spill.  Attachment 
C-III  to  Appendix  C  tp  this  part 
provides  a  method  that  owners  or 
operators  shall  use  tO]  determine 
appropriate  distances  from  the  facility 
to  fish  and  wildlife  asd  sensitive 
environments.  Ownei 
use  a  comparable  for 
considered  acceptable 
comparable  formula  it 
documentation  of  the  reliability  and 
analytical  soundness  pf  the  formula 
must  be  attached  to  U  e  response  plan 
cover  sheet.  This  ana  ysis  must  be 
prepared  for  each  fac  lity  and,  as 
appropriate,  must  dis  niss  the 
vulnerability  of: 

(1)  Water  intakes  (conking,  cooling, 
.  or  other); 

(2)  Schools; 

(3)  Medical  facilitie  s; 

(4)  Residential  area^; 

(5)  Businesses; 

(6)  Wetlands  or  oth^r  sensitive 
environments;  ^ 

(7)  Fish  and  wildlift: 

(8)  Lakes  and  strear  is; 

(9)  Endangered  flor  i  and  fauna; 

(10)  Recreational  ar  3as; 

(11)  Transportation 
and  water); 

(12)  Utilities;  and 

(13)  Other  areas  of  ( conomic 
importance  (e.g.,  beac  les,  marinas) 
including  terrestriallji  s 
environments,  aquati<  i 
and  unique  habitats. 

1.4.3  Analysis  of  th^  j 
Oil  Spill 


oper  It 


Each  owner  or 
the  probability  of  a 
facility.  This  analysis 
factors  such  as  oil  spi 
horizontal  range  of  a 
vulnerability  to  natu 
shall,  as  appropriate, 
factors  such  as  tank 
will  provide  informal 
discharge  scenarios 
discharge  and  small 
discharges  and  aid  in 
of  techniques  to 
frequency  of  spills, 
operator  may  need  to 
the  tanks  and  the  oi 
facility. 


reduce 


2  Refer  (o  the  DOC/NOAA 
and  Vessel  Response  Plans: 
Sensitive  Environments"  (Sie 
pari,  section  10,  for  availdbi  ily). 


routes  (air,  land. 


sensitive 
environments, 

Potential  for  an 


or  shall  analyze 
sp  ill  occurring  at  the 
shall  incorporate 
1  history, 

lotential  spill,  and 
r  il  disaster,  and 

ncorporate  other 
aj  e.  This  analysis 

on  for  developing 
fc  r  a  worst  case 
a  id  medium 
the  development 
the  size  and 


Tl  le  owner  or 

research  the  age  of 
spill  history  at  the 


'Guidance  for  Facility 

•;sh  and  Wildlife  and 

ay^f.ndw  E  to  this 


1.4.4    Facility  Reportable  Oil  Spill 
History 

Briefly  describe  the  facility's 
reportable  oil  spill  ^  history  for  the 
entire  life  of  the  facility  to  the  extent 
that  such  information  is  reasonably 
identifiable,  including: 

(1)  Date  of  discharge(s); 

(2)  List  of  discharge  causes; 

(3)  Material(s)  discharged; 

(4)  Amount  discharged  in  gallons; 

(5)  Amount  of  discharge  that  reached 
navigable  waters,  if  applicable; 

(6)  Effectiveness  and  capacity  of 
secondary  containment; 

(7)  Clean-up  actions  taken; 

(8)  Steps  taxen  to  reduce  possibility  of 
recurrence; 

(9)  Total  oil  storage  capacity  of  the 
tank(s)  or  impoundment (s)  from  which 
the  material  discharged; 

(10)  Enforcement  actions; 

(11)  Effectiveness  of  monitoring 
equipment;  and 

(12)  E)escription(s)  of  how  each  oil 
spill  was  detected. 

The  information  solicited  in  this  section 
may  be  similar  to  requirements  in  40 
CFR  112.4(a).  Any  duplicate 
information  required  by  §  112.4(a)  may 
be  photocopied  and  inserted. 

1.5    Discharge  Scenarios 

In  this  section,  the  o\v'ner  or  operator 
is  required  to  provide  a  description  of 
the  facility's  worst  case  discharge,  as 
well  as  a  small  and  medium  spill,  as 
appropriate.  A  multi-level  planning 
approach  has  been  chosen  because  the 
response  actions  to  a  spill  (i.e., 
necessary  response  eqiiipment, 
products,  and  personnel)  are  dependent 
on  the  magnitude  of  the  spill.  Planning 
for  lesser  discharges  is  necessary 
because  the  nature  of  the  response  may 
be  qualitatively  different  depending  on 
the  quantity  of  the  discharge.  The 
facility  owner  or  operator  shall  discuss 
the  potential  direction  of  the  spill 
pathway. 

1  5.1    Small  and  Medium  Discharges 

1.5.1.1    To  address  multi-level 
planning  requirements,  the  owner  or 
operator  must  consider  types  of  facility- 
sped  Gc  spill  scenarios  that  may 
contribute  to  a  small  or  medium  spill. 
The  scenarios  shall  account  for  all  the 
operations  that  take  place  at  the  facility, 
including  but  not  limited  to: 

(1)  Loading  and  unloading  of  surface 
transportation;  • 


*Ar  described  in  40  CFF  part  no,  rpporiobJe  oj) 
spills  are  those  that:  (a)  violate  applicable  wa^er 
quality  standards,  or  (b)  cause  a  filnn  o.-  sheen  Lpon 
or  di.scolordtion  of  the  surface  of  the  water  or 
adjoining  shorelines  or  cause  a  sludge  or  emuition 
to  be  depasited  beneath  the  surface  of  the  wjjpt  or 
vpon  adjoining  shorelines 


(2)  Facility  maintenance; 

(3)  Facility  piping; 

(4)  Pumping  stations  and  sumps; 

(5)  Oil  storage  tanks; 

(6)  Vehicle  refueling;  and 

(7)  Age  and  condition  of  facility  and 
components. 

1.5.1.2    The  scenarios  shall  also 
consider  factors  that  affect  the  response 
efforts  required  by  the  facility.  These 
include  but  are  not  limited  to: 

(1)  Size  of  the  spill; 

(2)  Proximity  to  downgradient  wells, 
waterways,  and  drinking  water  intakes; 

(3)  Proximity  to  fish  and  wildlife  and 
sensitive  environments; 

(4)  Likelihood  that  the  discharge  will 
travel  offsite  (i.e.,  topography, 
drainage) ; 

(5)  Location  of  the  material  spilled 
(i.e.,  on  a  concrete  pad  or  directly  on  the 
soil); 

(6)  Material  discharged; 

(7)  Weather  or  aquatic  conditions  (i.e., 
river  flow); 

(8)  Available  remediation  equipment; 

(9)  Probability  of  a  chain  reaction  of 
failures;  and 

(10)  Direction  of  spill  pathway. 

1.5.2    Worst  Case  Discharge 

1.5.2.1  In  this  section,  the  owner  or 
operator  must  identify  the  worst  case 
discharge  volume  at  the  facility. 
Worksheets  for  production  and  non- 
production  facility  owners  or  operators 
to  use  when  calculating  worst  case 
discharge  are  presented  in  Appendix  D 
to  this  part.  When  plaiming  for  the 
worst  case  discharge  response,  all  of  the 
aforementioned  factors  listed  in  the 
small  and  medium  discharge  section  of 
the  response  plan  shall  be  addressed. 

1 .5.2.2  For  onshore  storage  facilities 
and  production  facilities,  permanently 
manifolded  oil  storage  tanks  are  defined 
as  tanks  that  are  designed,  installed, 
and/or  operated  in  such  a  manner  that 
the  multiple  tanks  function  as  one 
storage  unit  (i.e.,  multiple  tank  volumes 
are  equalized).  In  this  section  of  the 
response  plan,  owners  or  operators  must 
provide  evidence  that  oil  storage  tanks 
with  common  piping  or  piping  systems 
are  not  operated  as  one  unit.  If  such 
evidence  is  provided  and  is  acceptable 
to  the  RA,  the  worst  case  discharge 
volume  shaU  be  based  on  the  combined 
oil  storage  capacity  of  all  manifold  tanks 
or  the  oil  storage  capacity  of  ihe  largest 
single  oil  storage  tank  within  the 
secondary  containment  area,  whichever 
is  greater.  For  permanently  manifolded 
oil  storage  tanks  that  function  as  one 
storage  unit,  the  worst  case  discharge 
shall  be  based  on  the  combined  oil 
storage  capacity  of  all  manifolded  taiiks 
or  the  oil  storage  capacity  of  the  large  si 
single  tank  within  a  secondary 


containment  area,  whichever  is  greater. 
For  purposes  of  the  worst  case  discharge 
calculation,  permanently  manifolded  oil 
storage  tanks  that  are  separated  by 
internal  divisions  for  eaci  tank  are 
considered  to  be  single  tanks  and 
individual  manifolded  tank  volumes  are 
not  combined. 

1.6    Discharge  Detection  Systems 

.  In  this  section,  the  facility  owner  or 
operator  shall  provide  a  detailed 
description  of  the  procedures  and 
equipment  used  to  detect  discharges.  A 
section  on  spill  detection  by  personnel 
and  a  discussion  of  automated  spill 
detection,  if  applicable,  shall  be 
included  for  both  regular  operations  and 
after  hours  operations.  In  addition,  the 
facility  owner  or  operator  shall  discuss 
how  the  reliability  of  any  automated 
system  will  be  checked  and  how 
frequently  the  system  will  be  inspected. 

1.6.1     Discharge  Detection  by  Personnel 

In  this  section,  facility  owners  or 
operators  shall  describe  the  procedures 
and  personnel  that  will  detect  any  spill 
or  uncontrolled  discharge  of  oil  or 
release  of  a  hazardous  substance.  A 
thorough  discussion  of  facility 
inspections  must  be  included.  In 
addition,  a  description  of  initial 
response  actions  shall  be  addressed. 
This  section  shall  reference  section  1.3.1 
of  the  response  plan  for  emergency 
response  information. 

J. 6.2    Automated  Discharge  Detection       o 

In  this  section,  facility  owners  or 
operators  must  describe  any  automated 
spill  detection  equipment  that  the 
facility  has  in  place.  This  section  shall 
include  a  discussion  of  overfill  alarms, 
secondary  containment  sensors,  etc.  A 
discussion  of  the  plans  to  verify  an 
automated  alarm  and  the  actions  to  be 
taken  once  verified  must  also  be 
included. 


n 

a 


ei 

ii 
d 


Mate 


4. 


1  7.3    Containment  and  Drainage  Planning 

A  proper  plan  to  contain  and  control  a  spill     f" 
through  drainage  may  limit  the  threat  of  ^•' 

harm  to  human  health  and  the  environment. 
This  section  shall  describe  how  to  contain  ^^ 

and  control  a  spill  through  drainage, 
including: 


dr 
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containment  area,  whichever  is  greater. 
For  purposes  of  the  worst  case  discharge 
calculation,  permanently  manifolded  oil 
storage  tanks  that  are  separated  by 
internal  divisions  for  eacii  tank  are 
considered  to  be  single  tanks  and 
individual  manifolded  tank  volumes  are 
not  combined. 

1.6    Discharge  Detection  Systems 

.  In  this  section,  the  facility  owner  or 
operator  shall  provide  a  detailed 
description  of  the  procedures  and 
equipment  used  to  detect  discharges.  A 
section  on  spill  detection  by  personnel 
and  a  discussion  of  automated  spill 
detection,  if  applicable,  shall  be 
included  for  both  regular  operations  and 
after  hours  operations.  In  addition,  the 
facility  owner  or  operator  shall  discuss 
how  the  reliability  of  any  automated 
system  will  be  checked  and  how 
frequently  the  system  will  be  inspected. 

1 .6. 1    Discharge  Detection  by  Personnel 

In  this  section,  facility  owners  or 
operators  shall  describe  the  procedures 
and  personnel  that  will  detect  any  spill 
or  uncontrolled  discharge  of  oil  or 
release  of  a  hazardous  substance.  A 
thorough  discussion  of  facility 
inspections  must  be  included.  In 
addition,  a  description  of  initial 
response  actions  shall  be  addressed. 
This  section  shall  reference  section  1.3.1 
of  the  response  plan  for  emergency 
response  information. 

.1 .6.2    Automated  Discharge  Detection 

In  this  section,  facility  owners  or 
operators  must  describe  any  automated 
spill  detection  equipment  that  the 
facility  has  in  place.  This  section  shall 
include  a  discussion  of  overfill  alarms, 
secondary  containment  sensors,  etc.  A 
discussion  of  the  plans  to  verify  an 
automated  alarm  and  the  actions  to  be 
taken  once  verified  must  also  be 
included. 


1.7    Plan  Implementation 

In  this  section,  facility  owners  or 
operators  must  explain  in  detail  how  to 
implement  the  facility's  emergency 
response  plan  by  describing  response 
actions  to  be  carried  out  under  the  plan 
to  ensure  the  safety  of  the  facility  and 
to  mitigate  or  prevent  discharges 
described  in  section  1.5  of  the  response 
plan.  This  section  shall  include  the        • 
identification  of  response  resources  for 
small,  medium,  and  worst  case  spills: 
disposal  plans:  and  containment  and 
drainage  plaiming.  A  list  of  those 
personnel  who  would  be  involved  in  the 
cleanup  shall  be  identified.  Procedures 
that  the  facility  will  use,  where 
appropriate  or  necessary,  to  update  their 
plan  after  an  oil  spill  event  and  the  time 
frame  to  update  the  plan  must  be 
described. 

1.7.1     Response  Resources  for  Small, 
Medium,  and  Worst  Case  Spills 

1.7.1.1    Once  the  spill  scenarios  have 
been  identified  in  section  1.5  of  the 
response  plan,  the  facility  ovmer  or 
operator  shall  identify  and  describe 
implementation  of  the  response  actions. 
The  facility  ovmer  or  operator  shall 
demonstrate  accessibility  to  the  proper 
response  personnel  and  equipment  to 
effectively  respond  to  all  of  the 
identified  spill  scenarios.  The 
determination  and  demonstration  of 
adequate  response  capability  are 
presented  in  Appendix  E  to  this  part.  In 
addition,  steps  to  expedite  the  cleanup 
of  oil  spills  must  be  discussed.  At  a 
minimum,  the  following  items  must  be 
addressed: 

(1)  Emergency  plans  for  spill 
response; 

(2)  Additional  response  training: 

(3)  Additional  contracted  help; 

(4)  Access  to  additional  response 
equipment/experts;  and 

(5j  Ability  to  implement  the  plan 
including  response  training  and  practice 
drills. 


1.7.1.2A  recommended  form  detailing 
immediate  actions  follows. 

Oil  Spill  Response— Immediate 
Actions 


1 .  Stop  the  product 
flow. 

2.  Warn  personnel  .... 

3.  Shut  off  ignition 
sources. 

4.  Initiate  containment 


5.  Notify  NRC 

6.  Notify  OSC 

7.  Notify,  as  appro- 
priate 


Act  quickly  to  secure 

pumps,  close 

valves,  etc. 
Enforce  safety  and 

security  measures. 
Motors,  electncal  cir- 
cuits, open  flames, 

etc. 
Around  the  tank  and^ 

or  in  Itie  water  with 

ofllxwm. 
1-800-«24-8802 


Soixce:   FOSS.  Oil   Sp*   nesponse— Emefgeocy   Pra-e- 
duras.  Revised  Oxamber  3.  19% 

1.7.2    Disposal  Plans 

1-7.2.1     Facility  OH-ners  or  operators  must 
describe  how  and  where  the  facility  intends 
to  recover,  reuse,  decontaminate,  or  dispose 
of  materials  after  a  discharge  has  taken  place. 
The  appropriate  permits  required  to  transport 
or  dispose  of  recovered  materials  according 
to  local,  State,  and  Federal  requirements 
must  be  addressed.  Materials  that  must  be 
accounted  for  in  the  disposal  plan,  as 
appropriate,  include: 

(1)  Recovered  product; 

(2)  Contaminated  soil; 

(3)  Contaminated  equipment  and  materials, 
including  drums,  tank  parts,  valves,  and 
shovels: 

(4)  Personnel  protective  equipment; 

(5)  Decontamination  solutions; 

(6)  Adsorbents;  and 

(7)  Spent  chemicals. 

1.7.2.2    These  plans  must  be  prepared  in 
accordance  with  Federal  (e.g..  the  Resource 
Conservation  and  Recovery  Act  (RCRAI), 
State,  and  local  regulations,  where 
applicable.  A  copy  of  the  disposal  plans  from 
the  facility's  SPCC  Flan  may  be  inserted  with 
this  section,  including  any  diagrams  in  those 
plans. 


Material 

Disposal  fa- 
cility 

Location 

RCRA  per- 

mit'manifest 

1. 

2. 

3. 

4. 

- 

1.7.3    Containment  and  Drainage  Planning 

A  proper  plan  to  contain  and  control  a  spill 
through  drainage  may  limit  the  threat  of 
harm  to  human  health  and  the  environment. 
This  section  shall  describe  how  to  contain 
and  control  a  spill  through  drainage, 
including: 


(1)  The  available  volume  of  containment 
(use  the  information  presented  in  section 
1.4.1  of  the  response  plan); 

(2)  The  route  of  drainage  &x»m  oil  storage 
and  transfer  areas; 

(3)  The  construction  materials  used  in 
drainage  troughs: 


(4)  The  tvpe  and  number  of  valves  and 
separators  used  in  the  drainage  system: 
(3)  Sump  pump  capacities: 

(6)  The  containment  capacity  of  weirs  and 
booms  that  might  be  used  and  their  location 
(see  section  1.3.2  of  this  appendix);  and 

(7)  Other  cleanup  materials. 
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In  addition,  facility  om 
meet  the  inspection  an 
requirements  for  drain 
CFR  112.7(e).  A  copy  0 
drainage  plans  that  are 
112.7(e)  may  be  insertt 
including  any  diagram 
NOTE:  The  general  p« 
drainage  may  contain  i 
requirements. 

l.fl    Self -Inspect  ion.  L 
Response  Training 

The  owner  or  operali 
programs  for  facility  re 
for  drills/exercises  acc( 
requ  irements  of  40  CFI 
kept  for  facility  drilis/e 
response  training,  and 
meetings.  Much  of  the 

lers  or  operators  must      l  8.J    Facility  Self-Inspection                            Tank  Inspection  Giecklist 

1  monitoring                       Pursuant  to  40  CFR  112.7(e)(8).  each                i  Check  tanks  for  leaks,  specifically  looking 

ige  contained  in  40           facility  shall  include  the  written  procedures               for: 

f  the  containment  and      and  records  of  inspections  in  the  SPCC  Plan           a.  drip  marks; 

required  in  40  CFR          The  inspection  shall  include  the  tanks,                    B  discoloration  of  tanks 

d  in  this  section.             .  se-^undary  confainment,  and  response                     ^    ^^j,^^  containing  spilled  or  leaked 

in  those  plans.                equipment  at  the  facility.  Records  of  the                    material- 

.                                     inspections  oftanks  and  secondary                                         .  '                                     - 
rmit  for  stormwater          containment  required  by  40CFR  112.7(e)               D.  corrosion; 
dditional                          shall  be  cross-referenced  in  the  response                ^  cracks;  and 

plan.  The  inspection  of  response  equipment           F.  localized  dead  vegetation 

,,  ,_        .            _,          %a  new  requirement  in  this  plan.  Facility           2  Check  foundation  for 
ills/Exercises.ond          self-inspection  requires  t>.-o  steps  (1)  a                   A.  cracks; 

checklist  of  things  to  inspect;  and  (2)  a                    B.  discoloration; 
r  must  develop                method  of  recording  the  actual  inspection              C  puddles  containing  spilled  oi  leaked 
ponse  training  and          and  its  findings.  The  date  of  each  inspection              material; 
rding  to  the                      shaU  be  noted.  These  records  are  required  to          d  settling; 

112.21.  Logs  must  be      be  maintained  for  5  years.                                        E.  gaps  between  lank  and  foundalion:  and 
Kcpcises,  personnel           1  8.]1     Tank  Inspection                                         F.  damage  caused  by  vegetation  roots 
pill  prevention                    The  tank  inspection  checklist  presented           3  Check  piping  for:                     • 
ecordkeeping                  below  has  been  included  as  guidance  duiing          A.  droplets  of  stored  material. 

1 
2 
6 

JL 
1 

information  required  b 
contained  in  the  SPCC 
CFR  112.3.  These  logs  1 
facility  response  plan  c 
the  facility  response  pi 

this  section  is  also         inspections  and  monitoring.  Similar                        ^  discoloration; 
'Ian  required  bv  40          requirements  exist  in  40  CFR  112.7(e)-                     C  corrosion; 

lay  be  included  in  the     Duplicate  information  from  the  SPCC  Plan              D.  bowing  of  pipe  between  supports, 
•  kept  as  an  annex  to        ""^y  be  photocopied  and  inserted  in  this                 E.  evidence  of  stored  materia)  sieepage  from 
n                                       section.  The  inspection  checklist  consists  of               valves  or  seals;  and 

the  following  items:                                                   F  localized  dead  vegetation 

Tank/Surface  iMPOuNDMENfT  iNSPECTiON  LOG 

- 

InspecttJf 

Tar*  or  S!« 

Date 

Comments 
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1.8.  J. 2    Response  Equipment  Inspection 

Using  the  Emergency  Response  Equipment 
List  provided  in  section  1.3.2  of  the  response 
plan,  describe  each  type  of  response 
equipment,  checking  for  the  following; 


R 

[Use 


Inspector 


1.8.  J. 3    Secondary  Containment  Inspection 

Inspect  the  secondary  containment  (as 
described  in  sections  1.4.1  and  1.7.2  of  the 
response  plan),  checking  the  following: 

Secondary  Containment  Checklist 

1.  Dike  or  berm  system. 

A.  Level  of  precipitation  in  dike/available 
capacity; 

B.  Operational  status  of  drainage  valves; 

C.  Dike  or  berm  permeability; 

D.  Debris; 

E.  Erosion; 

F.  Permeability  of  the  earthen  floor  of 
diked  area;  and 

G.  Location/status  of  pipes,  inlets,  drainage 
beneath  tanks,  etc. 

2.  Secondary  containment 

A.  Cracks; 

B.  Discoloration; 

C.  Presence  of  spilled  or  leaked  material 
.(standing  liquid); 

D.  Corrosion;  and 


1 

3.1 
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1.8.1.2    Response  Equipment  Inspection 

Using  the  Emergency  Response  Equipment 
List  provided  in  section  1.3.2  of  the  response 
plan,  describe  each  type  of  response 
equipment,  checking  for  the  following; 


Response  Equipment  Checklist 

1.  Inventory  (item  and  quantity); 

2.  Storage  location; 

3.  Accessibility  (time  to  access  and. 
respond); 

4.  Operational  status/condition; 


5.  Actual  use/testing  (last  test  date  and 
frequency  of  testing);  and 

6.  Shelf  life  (present  age,  expected 
replacement  date). 

Please  note  any  discrepancies  between  this 
list  and  the  available  response  equipment. 


Response  Equipment  Inspection  Log 

[Use  section  1.32  of  the  response  plan  as  a  checklist] 


Inspector 


Date 


Comments 


1.8.1.3    Secondary  Containment  Inspection 

Inspect  the  secondary  containment  (as 
described  in  sections  1.4.1  and  1.7.2  of  the 
response  plan),  checking  the  following: 

Secondary  Contaiimient  Checklist 

1.  Dike  or  berm  system. 

A.  Level  of  precipitation  in  dike/available 
capacity; 

B.  Operational  status  of  drainage  valves; 

C.  Dike  or  berm  permeability; 

D.  Debris; 

E.  Erosion: 

F.  Permeability  of  the  earthen  floor  of 
diked  area;  and 

G.  Location/status  of  pipes,  inlets,  drainage 
beneath  tanks,  etc. 

2.  Secondary  containment 

A.  Cracks; 

B.  Discoloration; 

C.  Presence  of  spilled  or  leaked  material 
(standing  liquid); 

D.  Corrosion;  and 


E.  Valve  conditions. 
3.  Retention  and  drainage  ponds 
A-  Erosion; 

B.  Available  capacity; 

C.  Presence  of  spilled  or  leaked  material: 

D.  Debris;  and 

E.  Stressed  vegetation. 

During  inspection,  make  note  of 
discrepancies  in  any  of  the  above 
mentioned  items,  and  report  them 
immediately  to  the  proper  facihty 
personnel.  Similar  requirements  exist  in 
40  CFR  112.7(e).  IDuplicate  informaUon 
from  the  SPCC  Plan  may  be  photocopied 
and  inserted  in  this  section. 

1 . ».2    Facility  Drills/Exercises 

(A)  CWA  section  311(j)(5).  as  amended  by 
OPA,  requires  the  response  plan  to  contain 
a  description  of  facility  drills/exercises. 
According  to  40  CFR  112.21(c),  the  facility 
owner  or  operator  shall  develop  a  program  of 
facility  response  drills/exercises,  including 
evaluation  procedures.  Following  the  PREP 


guidelines  (see  Appendix  E  to  this  part, 
section  10.  for  availability)  would  satisfy-  a 
facility's  requirements  for  drills/exercises 
under  this  part.  Alternately,  under 
§  112.21(c).  a  facility  owner  or  operator  may 
develop  a  program  that  is  not  based  on  the 
PREP  guidelines.  Such  a  program  is  subject 
to  approval  by  the  Regional  Administrator 
based  on  the  description  of  the  program 
provided  in  the  resp>onse  plan. 

(B)  The  PREP  Guidelines  specify  that  the 
facility  conduct  internal  and  external  drills/ 
exercises.  The  internal  exercises  include: 
qualified  individual  notification  drills,  spill 
management  team  tabletop  exercises, 
equipment  deployment  exercises,  and 
unannounced  exercises.  External  exercises 
include  Area  Exercises.  Credit  for  an  Area  or 
Facility-specific  Exercise  will  be  given  to  the 
facility  for  an  actual  response  to  a  spill  in  the 
area  if  the  plan  was  utilized  for  response  to 
the  spill  and  the  objectives  of  the  Exercise 
were  met  and  were  properly  evaluated, 
documented  and  self-certified. 
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(C)  Section  112. 
facinty  owner  or 
description  of  the 
be  carried  o-rt  un 
Qualified  Iiuividu 
Sfrtll  Management 
shall  be  provided  i 
1.8.2.2.  respective! 
included  in  ifae 
as  an  annex  to  the 
section  1.3.3  of  thi 
Deployment  Drill  Lbgs. 


:  0(hU8)(ii]  requires  the 
o{  lerator  to  provide  a 
( rill/exercise  pro^m  to 
r  the  response  plan. 

Notification  Drill  and 
Team  Tabletop  Drill  logs 
sections  1.8.2.1  and 
.  These  logs  may  be 
ity  response  plan  or  kept 
scility  response  plan.  See 
appendix  for  Equipment 


UJ  : 


facl 


li 


i.a.2.1  QuaHOed 
Drill  Logs  Qualifiec 
Drill  Log 

Date:   

Company: 

Q\JaI)fie3  rndividui  Us): 
Emergency  Sceiiari  > 


ndividual  Notification 
Individual  Sotification 


Evaluation; 


Dale:    

Attendees; 


Changes  to  be  Implemented; 


Time  Table  for  Implementation: 


1.8.2.2    Spill  Management  Team  Tabletop 
Exercise  Logs  Spill  Adanagement  Team 
Tabletop  Exercise  Log 

Dete:   , 


Company; 

QtraKfied  I^d^vidual(s^ 
Emergency  Scenario:  — 


Evaluation; 


Changes  to  be  Implemented; 


1 . 8  J    Response  Training 

Section  112.21(3)  requires  facility  owners 
or  operators  to  develop  programs  for  facility 
response  training.  Facility  owners  or 
operators  are  required  by  §112.20(h](8)liii)  to 
provide  a  description  of  the  response  training 
program  to-be  carried  out  under  the  response 
plan.  A  facility's  training  program  can  be 
based  oh  the  USCG's  Training  Elements  for 
Oil  Spill  Response,  to  the  extent  applicable 
to  facility  operations,  or  another  response 
training  program  acceptable  to  the  RA.  The 
training  elements  are  available  from  Petty 
Officer  Daniel  Caras  at  (202)  267-6570  or  fax 
267-4085/4065.  Personnel  response  training 
logs  and  discharge  prevention  meeting  logs    " 
shall  be  included  in  sections  1.8.3.1  and 
1.8.3.2  of  the  response  plan  respectively. 
These  logs  may  be  included  in  the  facility 
response  plan  or  kept  as  an  annex  to  the  - 
facility  response  plan. 


Time  Table  for  Implementation; 


1.8.3.1 
Logs 


Personnel  Response  Training 


Personnel  Response  Training  Log 


Name 


Response  training/date  and  number  of  hours 


Prevention  tratning/date  and  nunibef  o<  hours 


1.8.3.2    Discbarge  Phevenf/on  .Meetings  Logs 
Discharge  Prevention  Meeting  Log 


Subject'i  isue  idenfitied 


Required  action 


Implementation  date 
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1.9    Diagrams 

The  facility-specific  response  plan  shall 
include  the  following  diagrams.  Additional 
diagrams  that  would  aid  in  the  development 
of  response  plan  sections  may  also  be 
included. 

(1)  The  Site  Plan  Diagram  shall,  as 
appropriate,  include  and  identily: 

(A)  the  entire  facility  to  scale; 

(B)  above  and  below  ground  bulk  oil 
storage  tanks; 

(C)  the  contents  and  capacities  of  bulk  oil 
storage  tanks; 

(D)  the  contents  and  capacity  of  drum  oil 
storage  areas; 

(E)  the  contents  and  capacities  of  surface 
impoundments; 

(F)  process  buildings; 

(G)  transfer  areas: 

(H)  secondary  containment  systems 
(location  and  capacity); 

(I)  structures  where  hazardous  materials 
are  stored  or  handled,  including 
materials  stored  and  capacity  of  storage; 

(J)  location  of  conununication  and 
emergency  response  equipment; 
.  (K)  location  of  electrical  equipment  which 
contains  oil;  and 

(L)  for  complexes  only,  the  interface(s)  (i.e., 
valve  or  component)  between  the  portion 
of  the  facility  regulated  by  EPA  and  the 
portion(s)  regulated  by  other  Agencies. 
In  most  cases,  this  interface  is  defined  as 
the  last  valve  inside  secondary 
containment  before  piping  leaves  the 
secondary  containment  area  to  connect 
to  the  transportation-related  portion  of 
the  facility  (i.e..  the  structure  used  or 
intended  to  be  used  to  transfer  oil  to  or 
from  a  vessel  or  pipeline).  In  the  absence 
of  secondary  containment,  this  interface 
is  the  valve  manifold  adjacent  to  the  tank 
nearest  the  transfer  structure  as 
described  above.  The  interface  may  be 
defined  differently  at  a  specific  facility  if 
agreed  to  by  the  RA  and  the  appropriate 
Federal  official. 

(2)  The  Site  Drainage  Plan  Diagram  shall,  as 

appropriate,  include: 

(A)  major  sanitary  and  storm  sewers, 
manholes,  and  drains; 

(B)  weirs  and  shut-off  valves; 

(C)  surface  water  receiving  streams; 

(D)  fire  fighting  water  sources; 

(E)  other  utilities; 

(F)  response  personnel  ingress  and  egress; 

(G)  response  equipment  transportation 
routes;  and 

(H)  direction  of  spill  flow  from  discharge 
points. 

(3)  The  Site  Evacuation  Plan  Diagram  shall. 

as  appropriate,  include: 

(A)  site  plan  diagram  with  evacuation 
route(s);  and 

(B)  location  of  evacuation  regrouping^areas. 

1.10    Security 

According  to  40  CFR  112.7(e)(9).  facilities 
are  required  to  maintain  a  certain  level  of 
security,  as  appropriate.  In  this  section,  a 
description  of  the  facility  security  shall  be 
provided  and  include,  as  appropriate: 

(1)  emergency  cut-off  locations  (automatic  or 

manual  valves); 

(2)  enclosures  (e.g.,  fencing,  etc.); 

(3)  guards  and  their  duties,  day  and  night; 
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1.9    Diagrams 

The  facility-specific  response  plan  shall 
include  the  following  diagrams.  Additional 
diagrams  that  would  aid  in  the  development 
of  response  plan  sections  may  also  be 
included. 

(1)  The  Site  Plan  Diagram  shall,  as 
appropriate,  include  and  identiiy: 

(A)  the  entire  facility  to  scale; 

(B)  above  and  below  ground  bulk  oil 
storage  tanks; 

(C)  the  contents  and  capacities  of  bulk  oil 
storage  tanks; 

(D)  the  contents  and  capacity  of  drum  oil 
storage  areas; 

(E)  the  contents  and  capacities  of  surface 
imfKtundments; 

(F)  process  buildings; 

(G)  transfer  areas; 

(H)  secondary  containment  systems 
(location  and  capacity); 

(I)  structures  where  hazardous  materials 
are  stored  or  handled,  including 
materials  stored  and  capacity  of  storage; 

(J)  location  of  communication  and 
emei;gency  response  equipment; 

(K)  location  of  electrical  equipment  which 
contains  oil;  and 

(L)  for  complexes  only,  the  interface(s)  (i.e., 
valve  or  component)  between  the  portion 
of  the  facility  regulated  by  EPA  and  the 
portion(s)  regulated  by  other  Agencies. 
In  most  cases,  this  interface  is  defined  as 
the  last  valve  inside  secondary 
containment  before  piping  leaves  the 
secondary  containment  area  to  connect 
to  the  transportation-related  portion  of 
the  facility  (i.e.,  the  structure  used  or 
intended  to  be  used  to  transfer  oil  to  or 
from  a  vessel  or  pipeline).  In  the  absence 
of  secondary  containment,  this  interface 
is  the  valve  manifold  adjacent  to  the  tank 
nearest  the  transfer  structure  as 
described  above.  The  interface  may  be 
defined  differently  at  a  specific  facility  if 
agreed  to  by  the  RA  and  the  appropriate 
Federal  official. 

(2)  The  Site  Drainage  Plan  Diagram  shall,  as 

appropriate,  include: 

(A)  major  sanitary  and  storm  sewers, 
manholes,  and  drains; 

(B)  weirs  and  shut-off  valves; 

(C)  surface  water  receiving  streams; 

(D)  fire  fighting  water  sources; 

(E)  other  utilities; 

(F)  response  personnel  ingress  and  egress; 

(G)  response  equipment  transportation 
routes;  and 

(H)  direction  of  spill  flow  from  discharge 
points. 

(3)  The  Site  Evacuation  Plan  Diagram  shall, 

as  appropriate,  include: 

(A)  site  plan  diagram  with  evacuation 
route(s);  and 

(B)  location  of  evacuation  regrouping^areas. 

1.10    Security 

According  to  40  CFR  il 2.7(e)(9),  facilities 
are  required  to  maintain  a  certain  level  of 
security,  as  appropriate.  In  this  sectioih,  a 
description  of  the  facility  security  shall  be 
provided  and  include,  as  appropriate: 

(1)  emergency  cut-off  locations  (automatic  or 

manual  valves); 

(2)  enclosures  (e.g..  fencing,  etc.): 

(3)  guards  and  their  duties,  day  and  night; 


(4)  lighting; 

(5)  valve  and  pump  locks;  and 

(6)  pipeline  connection  caps. 

The  spec  Plan  contains  similar  information. 
Duplicate  information  may  be  photocopied 
and  inserted  in  this  section. 

2.0  Response  Plan  Cover  Sheet 

A  three-page  form  has  been  developed  to 
be  completed  and  submitted  to  the  RA  by 
owners  or  operators  who  are  required  to 
prepare  and  submit  a  facility-specific 
response  plan.  The  cover  sheet  (Attachment 
F-1)  must  accompany  the  response  plan  to 
provide  the  Agency  with  basic  information 
concerning  the  facility.  This  section  will 
describe  the  Response  Plan  Cover  Sheet  and 
provide  instructions  for  its  completion. 

2. 1  Page  One — General  Information 

O^ner/OperatoT  of  Facility:  Enter  the  name 
of  the  owner  of  the  facility  (if  the  owner  is 
the  operator).  Enter  the  operator  of  the 
facility  if  otherwise.  If  the  owner/operator  of 
the  facility  is  a  corporation,  enter  the  name 
of  the  facility's  principal  corporate  executive. 
Enter  as  much  of  the  name  as  will  fit  in  each 
section. 

(1)  Facility  Name:  Enter  the  proper  name 
of  the  facility. 

(2)  Facility  Address:  Enter  the  street 
address,  city.  State,  and  zip  code. 

(3)  Facility  Phone  Number:  Enter  the  phone 
number  of  the  focility. 

(4)  Latitude  and  Longitude:  Enter  the 
facility  latitude  and  longitude  in  degrees, 
minutes,  and  seconds. 

(5)  Dun  and  Bradstreet  Number:  Enter  the 
facility's  Dun  and  Bradstreet  number  if 
available  (this  information  may  be  obtained 
from  public  library  resources). 

(6)  Standard  Industrial  Classification  (SIC) 
Code:  Enter  the  facility's  SIC  code  as 
determined  by  the  Office  of  Management  and 
Budget  (this  information  may  be  obtained 
from  public  library  resources). 

(7)  Largest  Oil  Storage  Tank  Capacity: 
Enter  the  capacity  in  GALLONS  of  the  largest 
aboveground  oil  storage  tank  at  the  facility. 

(8)  Maximum  Oil  Storage  Capacity:  Enter 
the  total  maximum  capacity  in  GALLONS  of 
all  aboveground  oil  storage  tanks  at  the 
facility. 

(9)  Number  of  Oil  Storage  Tanks:  Enter  the 
number  of  all  aboveground  oil  storage  tanks 
at  the  facility. 

(10)  Worst  Case  Discharge  Amount:  Using 
information  from  the  worksheets  in 
Appendix  D.  enter  the  amount  of  the  worst 
case  discharge  in  GALLONS. 

(11)  Facility  Distance  to  Navigable  Wafers; 
Mark  the  appropriate  line  for  the  nearest 
distance  between  an  opportunity  for 
discharge  (i.e.,  oil  storage  tank,  piping,  or 
fiowline)  and  a  navigable  water. 

2.2    Page  Two 
Harm  Criteria 


-Applicability  of  Substantial 


Using  the  flowchart  provided  in 
Attachment  C-I  to  Appendix  C  to  this  part, 
mark  the  appropriate  answer  to  each 
question.  Explanations  of  referenced  terms 
can  be  found  in  Appendix  C  to  this  part.  If 
a  comparable  formula  to  the  ones  described 
in  Attachment  C-III  to  Appendix  C  to  this 
part  is  used  to  calculate  the  planning 


distance,  documentation  of  the  reliability  and 
analytical  soundness  of  the  formula  must  be 
attached  to  the  response  plan  cover  sheet. 

2.3    Page  Three— Certification 

Complete  this  block  after  all  other 
questions  have  been  answered. 

3.0    Acronyms 

ACP:  Area  Contingency  Plan 

ASTM:  American  Society  of  Testing 

Materials 
bbls:  Barrels 
bpd:  Barrels  per  Day 
bph:  Barrels  per  Hour 
CHRIS:  Chemical  Hazards  Response 

Information  System 
C\VA:  Clean  Water  Act 
DOI:  Department  of  Interior 
DOC:  Department  of  Commerce 
DOT:  Department  of  Transportation 
EPA:  Environmental  Protection  Agency 
FEMA:  Federal  Emergency  Management 

Agency 
FR:  Federal  Register 
gal:  Gallons 

gpm:  Gallons  per  Minute 
HAZMAT:  Hazardous  Materials 
LEPC:  Local  Emergency  Planning  Committee 
MMS:  Minerals  Management  Service  (part  of 

DOI) 
NCP:  National  Oil  and  Hazardous  Substances 

Pollution  Contingency  Plan 
NOAA:  National  Oceanic  and  Atmospheric 

Administration  (part  of  DOC) 
NRC:  National  Response  Center 
NRT:  National  Response  Team 
OPA:  Oil  Pollution  Act  of  1990 
OSC:  On-Scene  Coordinator 
PREP:  National  Preparedness  for  Response 

Exercise  Program 
RA:  Regional  Administrator 
RCRA:  Resource  Conservation  and  Recovery 

Act 
RRC:  Regional  Response  Onters 
RRT:  Regional  Response  Team 
RSPA:  Research  and  Special  Programs 

Administration 
SARA:  Superfund  Amendments  and 

Reauthorization  Act 
SERC:  State  Emergency  Response 

Commission 
SDWA:  Safe  Drinking  Water  Act  of  1986 
SI:  Surface  Impoundment 
SIC:  Standard  Industrial  Classification 
SPCC:  Spill  Prevention,  Control,  and 

Countermeasures 
USCG:  United  States  Coast  Guard 
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Attachments  to  Appei  «fix  F 

Attachment  F-1— Respcnse  Plan  Caver  Sheet 

This  cover  sheet  wiB  provide  EPA  with 
basic  infonr.tion  con*  emrng  the  facility.  It 
must  accompany  a  suamiited  facility 
response  plan.  Explanitions  and  detailed 
instructions  can  he  fot  nd  in  Appendix  F. 
Please  type  or  write  le;  [ibly  in  blue  or  Uack 
ink.  Public  reporting  b  jrden  for  the 
collection  of  this  infor  nation  is  estimated  to 
vary  from  1  hour  to  27 )  hours  per  response 
In  the  first  ya»,  with  a  a  average  of  5  hours 
per  response.  This  esti  nate  includes  time  for 
reviewing  instructimia  searching  existing 
data  sources,  gathering  the  data  needed,  and 
completiog  and  reviewing  the  collection  of 
information.  Send  compients  regarding  the 


burden  estimate  of  thia 


including  suggestions  (or  reducing  this 
burden  to:  Chief.  Inforiiation  Policy  Branch, 
PM-223,  U.S.  Environmental  Protection 
Agency.  401  M  St..  SW  ,  Washington,  D.C 
20460;  and  to  the  Offic  »  of  Information  and" 
Regulatory  Affairs.  Offi  e»  of  Management  and 
Budget,  Washington  Dfl  205a3. 

General  Information 
Owner/Operator  of  Facility: 


Facility  Narnf: 

Facility  Address  (street 


City,  State,  and  U.S.  Zi  ^Codia: 


Facility  Phone  No.: 
Latitude  (Degrees:  Nort|>)( 


information. 


address  or  route): 


degrees,  minutes,  seconds 
Dun  *  Bradstreet  Number: ' 


Largest  Abovegjtrand  Oil  Storage  Tank 
Capacity  (Gallons): 

Number  of  Aboveground  Oil  Storage  Tanks: 


Longitude  (De^ees:  West): 


degrees,  minutes,  secoads     

Standard     Industrial     Classification     (SIC) 
Code:'    ■ 


Maximum  Oil  Storage  Capacity  (Gallons):    — 
Worst  Case  Oil  Discharge  Amount  (Giallons): 
Facility  Distance-  to  Navigable  Water.  Mark 

the  appropriate  line.  

0-V4  mile V4-V2  mile V2-I  mile 

>1  mile 1 

ApplicabUtty  ef  Sofactantial  HarmCritKria 

Does  the  facility  transfer  oil  over-water*  to 
or  from  vessels  and  does  the  facility  have  a 
total  oil  storage  capacity  greater  than  or  equal 
to  42,080  gallons? 

Yes . 

No 


Does  the  facility  have  a  total  oil  stor^e 
capacity  greater  than  or  equal  to  1  million 
gallons  and.  within  any  storage  area,  does  the 
facility  lack  secondary  containment  ^  that  is 
sufficiently  large  to  contain  the  capacity  of 
the  largest  aboveground  oil  storage  tank  plus 
sufficient  freeboard  to  allow  for 
precipitation? 


Yes 

No 


Does  the  facility  have  a  totai  oil  storag» 
capacity  greater  than  or  equal  to  1  million 
gallons  and  is  the  facility  located  at  a 


'  Thes*  niunbecs  nwy  be  ofartdined  fram  public 
library  resources. 

'  Explaiutions  at  the  abtne-ceferencad  tarms  can 
ba  iaund  in  Appendix  C  to  ttiis  part.  If  a  compatable 
•  formula  to  the  ooas  contained  in  Attachment  C-IH 
is  used  to  establish  the  appropriate  distance  to  fish 
and  wildlife  and  sensitive  enviroiiinsnu  or  public 
drinking  water  intakes,  documentation  of  the 
reliability  and  analytical  soundness  of  ttie  formula 
must  be  attached  to  this  form. 


distance  2  (as  calculated  using  the 
appropriate  formula  in  Appendix  C  or  a 
comparable  formula)  such  that  a  discharge 
from  the  facility  could  cause  injury  to  fish- 
and  wildlife  and  sensitive  environments?  ^ 

Yes^ — 

No  . 


Does  the  facility  have  a  total  oil  storage  ca- 
pacity greater  than  or  equal  to  1  milHon  gal- 
lons and  is  the  facility  located  at  a  distance  ^ 
(as  calculated  using  the  appropriate  formula 
in  Appendix  C  or  a  comparable  formula) 
such  that  a  discharge  from  the  facility,  would 
shut  down  a  public  drinking  water  intake?  * 

Yes '. 

No 

Does  the  facility  have  a  total  oil  storage 
capacity  greater  than  or  equal  to  t  million 
gallons  and  has  the  facility  experienced  a 
reportable  oil  spill  *  in  an  amount  greater 
than  or  equal  to  10.000  gallons  within  the 
last  5  years? 
Yes — — :: _ 

No : 


Certification 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  information  submitted  in  this  dociunent, 
and  that  based  on  my  inquiry  of  those 
individuals  responsible  for  obtaining 
information.  I  believe  that  the  submitted 
inJormation  is  true,  accurate,  and  complete. 

Signature: 

Name  (Please  type  or  print):     


Title:  — 

Date: ■ 

[FR  Doc.  94-15404  Filed  6-30-94',  d'.45am] 

BILUNG  CODE  <5S0-S0-P 


'  For  further  description  of  Ssh  and^ wildtHe  and 
sensitive  emiironmaots,  see  Appandica*.  I,  n,  and  HI 
to  DOC/NOAAs  "Guixlance  for  Faeiljty  and  Vessel 
Response  Planai  Fish  and  Wildli&  and  Sensitive 
Environments"  (see  Appendix  E  to  thia  pail,  section 
10.  for  availability)  and  the  applicabia  f£P: 
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THE  TREASURY 


Fiscal  Service 

[Dept  Circular  570;  1994  Revision] 

Companies  Hoiding  Certificates  of 
Authority  as  Acceptable  Sureties  on 
Federal  Bonds  an<l  as  Acceptable 
Reinsuring  Companies 

Effective  July  1,1994 

This  Circular  is 
as  of  July  1,  solely 
of  Federal  bond-a 
persons  required  tc 
United  States.  Cop 
interim  changes  an 
pertinent  to  Federa 


I  ublished  annually, 
or  the  information 

p|)roving  officers  and 

give  bonds  to  the 

es  of  the  Circular. 

1  other  information 

sureties  may  be 


obtained  from  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Surety  Bond  Branch, 
Washington.  DC  20227.  Telephone 
(FTS/202)  874-«85Q.  (Effective 
September,  1994,  the  address  will 
change  to:  U.S.  Dept.  of  Treasury, 
Financial  Management  Service.  Surety 
Bond  Branch,  3700  East  West  Hwy.,  Rm. 
6F02,  Hyattsville.  MD  20782,  Telephone 
number  will  not  change.)  Interim 
changes  are  published  in  the  Federal 
Register  as  they  occur. 

For  the  most  current  list  of  Treasury 
authorized  companies,  all  year  round, 
24  hours  a  day,  free  of  charge,  use  your 
computer  modem  and  dial  into  our 


Public  Bulletin  Board  system  at  (FTS, 
202)  874-7214. 

The  following  companies  have 
compUed  with  the  law  and  the 
regulations  of  the  U.S.  Department  of 
the  Treasury  and  are  acceptable  as 
sureties  and  reinsurers  on  Federal  bonds 
under  Title  31  of  the  United  States 
Code,  Sections  9304  to  9308  [See  Note 
{a)l. 

Diane  E.  Clark, 

Assistant  Commissioner,  Financial 
Information,  Financial  Management  Service. 

Important  information  is  contained  in 
the  notes  at  the  end  of  this  circular. 
Piease  read  the  notes  carefully. 

BaUNG  CODE  48ia-3S-P 


Federal  Register  t 

Acceptance  insuranci 
222  South  15th  Street,  Si 
PHONE:   (402)  344-8800. 
$5,018,000.  SURETY  LICEN! 
MI,  NE,  ND,  OH,  TN,  VA,  I 

ACCREDITED  SURETY  A] 
BUSINESS  ADDRESS:  P.O.  Bi 
PHONE:   (407)  841-8500. 
$594,000.  SURETY  LICENSE: 
INCORPORATED  IN:  Florida 

ACSTAR  INSURANCE  COi 
233  Main  Street,  P.O.  Bo; 
PHONE:  (312)  902-5616. 
$1,631,000.  SURETY  LICENJ 
DE,  DC,  FL,  GA,  ID,  IL,  : 
MN,  MS,  MO,  MT,  NE,  NV,  1 
PA,  RI,  SC,  SO,  TN,  TX,  \ 
INCORPORATED  IN:  Illinoii 

Aegis  Security  Insu: 

P.O.  Box  3153,  Harrisbun 
(717)  657-9671.  UNDERWR 
SURETY  LICENSES  c/:  AL,  i 
KS,  KY,  LA,  MD,  MI,  MS,  1 
OH,  OK,  OR,  PA,  RI,  SC,  I 
INCORPORATED  IN:  Pennsyl' 

Aetna  Casualty  &  Su: 

BUSINESS  ADDRESS:  151  Fa: 
06156.  PHONE:  (203)  2' 
$20,414,000.  SURETY  LICE) 
DC,  FL,  GA,  HI,  ID,  IL,  ' 
MN,  MS,  MT,  NE,  NV,  NH,  I 
SC,  SD,  TN,  TX,  UT,  VT,  ^ 
Connecticut. 

Aetna  Casualty  and  i 
BUSINESS  ADDRESS:  151  Fa: 
06156.  PHONE:  (203)  2* 
$172,142,000.  SURETY  LIC] 
DE,  DC,  FL,  GA,  GU,  HI,  : 
MA,  MI,  MN,  MS,  MO,  MT,  J 
OK,  OR,  PA,  PR,  RI,  SC,  i 
WI,  WY.  INCORPORATED  IN: 


See  Footnotes/Notes  at  enc 
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Acceptance  Insurance  Company.  BUSINESS  ADDRESS: 
222  South  15th  Street,  Suite  600  North,  Omaha,  NE  68102. 
PHONE:   (402)  344-8800.   UNDERWRITING  LIMITATION  b/: 
$5,018,000.  SURETY  LICENSES  c/ :  AZ ,  AR,  CO,  GA,  IL,  lA,  KY, 
MI,  NE,  ND,  OH,  TN,  VA,  WI.  INCORPORATED  IN:  Nebraska. 

ACCREDITED  SURETY  AND  CASUTOiTY  COMPANY,  INC. 

BUSINESS  ADDRESS:  P.O.  Box  568529,  Orlando,  FL   32856-8529. 
PHONE:   (407)  841-8500.   UNDERWRITING  LIMITATION  b/ : 
$594,000.  SURETY  LICENSES  c/:  AL,  FL,  GA,  IN,  LA,  MD,  MS,  VA, 
INCORPORATED  IN:  Florida. 
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ACSTAR  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
233  Main  Street,  P.O.  Box  2350,  New  Britain,  CT  06050-2350. 
PHONE:   (312)  902-5616.   UNDERWRITING  LIMITATION  b/: 
$1,631,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Illinois. 


Aegis  Security  Insiirance  Compzmy.  BUSINESS  ADDRESS: 
P.O.  Box  3153,  Harrisburg,  PA   17105.    PHONE: 
(717)  657-9671.   UNDERWRITING  LIMITATION  b/:  $995,000. 

SURETY  LICENSES  c/ :  AL,  AZ,  AR,  CA,  DE,  FL,  GA,  ID,  IL,  IN,  lA, 

KS,  KY,  LA,  MD,  MI,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND, 

OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  VT,  VA,  WA,  WV,  WI. 
INCORPORATED  IN:  Pennsylvania. 

Aetna  Casualty  6  Surety  Con^any  of  America. 

BUSINESS  ADDRESS:  151  Farmington  Avenue,  Hartford,  CT 

06156.    PHONE:   (203)  273-0123.   UNDERWRITING  LIMITATION  b/: 

$20,414,000.  SURETY  LICENSES  C/ :  AK,  AZ,  XR,  CA,  CO,  CT,  DE, 

DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 

MN,  MS,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OR,  PA,  RI, 

SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:   ' 

Connecticut. 

Aetna  Casualty  and  Surety  Compzmy  (The) . 
BUSINESS  ADDRESS:  151  Farmington  Avenue,  Hartford,  CT 
06156.    PHONE:   (203)  273-0123.   UNDERWRITING  LIMITATION  b/ : 
$172,142,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 
OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV, 
WI,  WY.  INCORPORATED  IN:  Connecticut. 


See  Footnotes/Notes  at  end  of  Circular 
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Aetni  i 
BUSINESS 
60532-362* 
LIMITATIOJ 
AR,  CA,  CC 
LA,  ME,  MI 
NC,  ND,  OF 
WV,    WI,    m 


Aetna 

BUSINESS 
06156. 
$6,137,00C 
DE,  DC,  FI 
MN,  MS,  MC 
SC,  SD,  Th 
Connecticut 
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Casualty  and  Surety  Company  of  Illinois. 

i^DDRESS:  2525  Cabot  Drive,  SUITE:  303,  Lisle,  IL 
PHONE:  (708)  245-4001.  UNDERWRITING 
b/:  $32,903,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 
,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY, 
,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,'NJ,  NM,  NY, 
,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA, 
.INCORPORATED  IN:  Illinois. 


Casualty  Company  of  Connecticut. 

Address:  151  Farmington  Avenue,  Hartford,  CT 
JJHONE:   (203)  273-0123.   UNDERWRITING  LIMITATION  b/ : 
.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
,  MT,  NE,  NH,  NJ,  NM,  NY,  ND,  OH,  OK,  OR,  PA,  RI , 
,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 


Aetnd  Commercial  Insurance  Company.  BUSINESS  ADDRESS: 
151  Farminigton  Avenue,  Hartford,  CT   06156.    PHONE: 
(203)  273-J0123.   UNDERWRITING  LIMITATION  b/ :  $6,449,000. 
SURETY  LICjENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 


GA,  ID,  IL 
MT,  NE,  NJ 
VA,  WA,  WV 


IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO, 
,  NM,  OH,  OK,  OR,  PA,  RI ,  SC,  SD,  TN,  TX,  UT,  VT, 
,  WI,  WY.  INCORPORATED  IN:  Connecticut. 


Aetna 

151  Fan 
(203)  273- 
SURETY  Lie: 


Life  and  Casualty  Compemy.  BUSINESS  ADDRESS: 
ton  Avenue,  Hartford,  CT  06156.    PHONE: 
0123.   UNDERWRITING  LIMITATION  b/:  $433,678,000. 
NSES  c/:  CT,  DC,  PA.  INCORPORATED  IN:  Connecticut 


Affiliated  FM  Insurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  7>00,  Johnston,  RI   02919.    PHONE: 
(401)  275-6000.   UNDERWRITING  LIMITATION  b/ :  $4,856,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID.  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
■"^   ""   ""r  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY. 


MO,  MT,  NE 
RI,  SC,  SD 


INC0RP0RAT:2D  in:  Rhode  Island. 


Alaska  Pacific  Assuramce  Compemy.  BUSINESS  ADDRESS: 
1601  Chestiiut  Street,  P.O.  Box  7716,  Philadelphia,  PA 

PBONE:   (907)  263-0200.   UNDERWRITING  LIMITATION  b/ : 
-   SURETY  LICENSES  c/:  AK,  AZ,  CA,  CO,  CT,  DE,  DC, 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA,  MI,  MN,  MS, 
NJ,  NM,  NY,  OH,  OR,  PA,  RI,  SC,    SD,  TX,  UT,  VA, 
WY.  INCORPORATED  IN:  Alaska. 


19192. 
$2,115,000 
FL,  GA,  HI, 
MO,  MT,  NE, 
WA,  WV,  WI 


See  Footnote s/Notes  at  end  of  Circular 
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Allegheny  Mutual  Cas 
P.O.  Box  1116,  Meadville, 
(814)  336-2521.  UNDERWR3 
SURETY  LICENSES  c/ :  DC,  I 

PA,  TN,  TX,  WI.  incorpor;^ 

Allendale  Mutual  Ins 
Post  Office  Box  7500,  Joh 
(401)  275-3000.  UNDERWRI 
SURETY  LICENSES  c/:  AL,  A 
GA,  HI,  ID,  IL,  IN,  lA,  K 
MO,  MT,  NE,  NV,  NH,  NJ,  N 
RI,  SC,  SD,  TN,  TX,  UT,  V 
INCORPORATED  IN:  Rhode  Is 

Alliance  Assurance  C 

BUSINESS  ADDRESS:  10  East 
NY  10022.  PHONE:  (212 
LIMITATION  b/:  $12,018,00 
INCORPORATED  IN:  New  York 

Allied  Mutual  Insura 
701  5th  Avenue,  Des  Moine 
(515)  280-4211.  UNDERWRI 
SURETY  LICENSES  c/ :  AZ ,  A 
KY,  MI,  MN,  MO,  MT,  NE,  N 
UT,  WA,  WI,  WY.  INCORPORA 

Allstate  Insurance  C 
3075  Sanders  Rd. ,  Ste  HIB 
PHONE:  (708)  402-5000.  i 
$627,428,000.  SURETY  LICE; 
DE,  DC,  FL,  GA,  HI,  ID,  i: 
MN,  MS,  MO,  MT,  NE,  NV,  N] 
PA,  PR,  RI,  SC,  SD,  TN,  T 
INCORPORATED  IN:  Illinois 

AMCC  Insurance  Compzu 
701  5th  Avenue,  Des  Moine: 
(515)  280-4211.  UNDERWRr 
SURETY  LICENSES  c/ :  AZ,  Ci 
Ml,  MN,  MO,  MT,  NE,  NM,  Nl 
INCORPORATED  IN:  Iowa. 


See  Footnotes/Notes  at  end 
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Allegheny  Mutual  casualty  company.  BUSINESS  ADDRESS: 
P.O.  Box  1116,  Meadville,  PA  16335-7116.    PHONE: 
(814)  336-2521.   UNDERWRITING  LIMITATION  b/ :  $768,000. 
SURETY  LICENSES  c/:  DC,  FL,  IL,  IN,  LA,  MD,  MI,  NJ,  OH,  OK, 
PA,  TN,  TX,  WI.  INCORPORATED  IN:  Pennsylvania. 

Allendale  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  7500,  Johnston,  RI   02919.    PHONE: 
(401)  275-3000.   UNDERWRITING  LIMITATION  b/ :  $69,606,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Rhode  Island. 

Alliance  Assurance  Company  of  America. 

BUSINESS  ADDRESS:  10  East  50th  Street,  27th  Floor,  New  York 
NY   10022.    PHONE:   (212)  753-8130.   UNDERWRITING 
LIMITATION  b/:  $12,018,000.  SURETY  LICENSES  c/ :  IN,  KY,  ME. 
INCORPORATED  IN:  New  York. 

Allied  Mutual  Insursmce  Company.  BUSINESS  ADDRESS: 
701  5th  Avenue,  Des  Moines,  lA  50391-2007.    PHONE: 
(515)  280-4211.   UNDERWRITING  LIMITATION  b/ :  $18,202,000. 
SURETY  LICENSES  c/ :  AZ,  AR,  CA,  CO,  DC,  ID,  IL,  IN,  lA,  KS, 
KY,  MI,  MN,  MO,  MT,  NE,  NV,  NM,  ND,  OH,  OK,  OR,  SD,  TN,  TX, 
UT,  WA,  WI,  WY.  INCORPORATED  IN:  Iowa. 

Allstate  Insurance  company.  BUSINESS  ADDRESS: 
3075  Sanders  Rd. ,  Ste  HIB,  Northbrook,  IL  60062-7127. 
PHONE:   (708)  402-5000.   UNDERWRITING  LIMITATION  b/: 
$627,428,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  Illinois. 

AMCC  Insurance  Company.  BUSINESS  ADDRESS: 
701  5th  Avenue,  Des  Moines,  lA  50391-2007.    PHONE: 
(515)  280-4211.   UNDERWRITING  LIMITATION  b/:  $12,886,000. 
SURETY  LICENSES  C/:  AZ,  CA,  CO,  DC,  ID,  IL,  IN,  lA,  KS,  KY, 
MI,  MN,  MO,  MT,  NE,  NM,  ND,  OH,  OR,  SD,  TN,  TX,  UT,  WI,  WY. 
INCORPORATED  IN:  Iowa. 


See  Footnotes/Notes  at  end  of  Circular 
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Amesican  Automobile  Insurance  Company. 
BUSINESS  I  ADDRESS:  777  San  Marin  Drive,  Novato,  CA  94998. 
PHONE:   d415)  899-2000.   UNDERWRITING  LIMITATION  b/ : 
$9,565,000.  SURETY  LICENSES  c/ :  AK,  AS,  AZ ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD, 
MA,  MI,  WN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 
OK,  OR,  ^,    PR,  RI,  SC,  SD,    TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV, 
WI,  WY.  IJNCORPORATED  IN:  Missouri. 

AMERICAN  BANKERS  lUSURANCE  COMPANY  OF  FLORIDA. 
BUSINESS  ADDRESS:  11222  Quail  Roost  Dr.,  Miami,  FL   33157. 
PHONE:   (305)  253-2244.   UNDERWRITING  LIMITATION  b/ : 
$4,339,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI, 
WY.  INCORPORATED  IN:  Florida. 

American  Bonding  Company.  BUSINESS  ADDRESS: 
6245  E.  Bt-oadway,  SUITE:  600,  Tucson,  AZ   85711.    PHONE: 
(602)  747^5555.   UNDERWRITING  LIMITATION  b/ :  $1,324,000. 
SURETY  LICENSES  c/ :  AK,  AZ,  AR,  CA,  CO,  DE,  DC,  FL,  GA,  GU, 
HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MN,  MS,  MO,  MT,  NE,  NV, 
NM,  NC,  OH,  OK,  OR,  PA,  SD,  TN,  TX,  UT,  VA,  WA,  WV. 
INCORPORATED  IN:  Arizona. 


Ameri 

BUSINESS  \ 
(312)  822 
SURETY  LI 
GA,  HI,  I 
MO,  MT,  N] 
RI,  SC,  S 
INCORPORA' 


Lean  Casualty  Company  of  Reading,  Pennsylv2uiia. 

ADDRESS:  CNA  Plaza,  Chicago,  IL   60685.    PHONE: 
■5000.   UNDERWRITING  LIMITATION  b/ :  $21,87^^000. 
:ENSES  c/:  AL,  AK,  AZ ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
;,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
>,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
'ED  IN:  Pennsylvania. 


AMERICAN  CONTRACTORS  INDEMNITY  COMPANY. 
BUSINESS  Address:  9841  Airport  Blva.,  SUITE:  916, 
Los  Angelas,  CA   90045.    PHONE:   (310)  649-0990. 
UNDERWRITING  LIMITATION  b/:  $287,000.  SURETY  LICENSES  c/ :  CA, 
NM.  INCORPORATED  IN:  California.  -.  -. 


Amer 
500  North 
PHONE :  ( 
$38,627,0 
DE,  DC,  F 
MN,  MS, 
RI,  SC, 
INCORPORA 


can  Economy  Insurance  Company.  BUSINESS  ADDRESS: 
Meridian  Street,  Indianapolis,  IN  46204-1275. 
17)  262-6262.   UNDERWRITING  LIMITATION  b/ : 
00.  SURETY  LICENSES  c/ :  AL,  AK,  AZ ,  AR,  CA,  CO,  CT, 
,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  ME,  MD,  MA,  MI, 
,  MT,  NE,  NV,  NH,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY. 
ED  IN:  Indiana. 


MO 
SI) 


See  Footnotes/Notes  at  end  of  Circular 
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American  Employers* 
BUSINESS  ADDRESS:  One  Be 
PHONE:   (617)  725-6000. 
$18,125,000.  SURETY  LICE 
DE,  DC,  FL,  GA,  HI,  ID, 
MI,  MN,  MS,  MO,  MT,  NE, 
OR,  PA,  RI,  SC,  SD,  TN, 
INCORPORATED  IN:  Massach 

American  Fidelity  C 
70  Pine  Street,  New  York 
(212)  770-7000.  UNDERWR 
SURETY  LICENSES  c/:  AK,  i 
ND,  OK,  RI,  SD,  UT,  VT,  1 

American  Fire  and  C 

136  North  Third  Street,  ] 
(513)  867-3000.  UNDERWR 
SURETY  LICENSES  c/:  AL,  i 
MS,  NC,  SC,  TN,  TX,  VA.  : 

American  Guarantee  i 

BUSINESS  ADDRESS:  1400  Ai 
PHONE:  (708)  605-6000. 
$21,362,000.  SURETY  LICE] 
DE,  DC,  FL,  GA,  ID,  IL,  : 
MN,  MS,  nOt  MT,  NE,  NV,  1 
PA,  RI,  SC,  SD,  TN,  TX,  I 
INCORPORATED  IN:  New  Yorl 

American  Home  Assurs 
70  Pine  Street,  New  York, 
(212)  770-7000.  UNDERWR: 
SURETY  LICENSES  c/:  AL,  1 
GA,  GU,  HI,  ID,  IL,  IN,  ] 
MS,  MO,  MT,  NE,  NV,  NH,  I 
RI,  SC,  SD,  TN,  TX,  UT,  \ 
INCORPORATED  IN:  New  Yorl 

American  Insurance  ( 
777  San  Marin  Drive,  Nove 
(402)  498-2400.  UNDERWR] 
SURETY  LICENSES  c/ :  AL,  ; 
FL,  GA,  GU,  HI,  ID,  IL,  ] 
MN,  MS,  MO,  MT,  NE,  NV,  b 
PA,  PR,  RI,  SC,  SD,  TN,  1 
INCORPORATED  IN:  Nebraska 


See  Footnotes/ Notes  at  enc 
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American  Employers*  Insurance  Company. 
BUSINESS  ADDRESS:  One  Beacon  Street,  Boston,  MA  02108. 
PHONE:   (617)  725-6000.   UNDERWRITING  LIMITATION  b/: 
$18,125,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,.  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OF., 
OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Massachusetts. 

American  Fidelity  Company.  BUSINESS  ADDRESS: 
70  Pine  Street,  New  York,  NY  10270.   PHONE: 
(212)  770-7000.   UNDERWRITING  LIMITATION  b/:  $1,441,000. 
SURETY  LICENSES  c/:  AK,  CT,  DC,  lA,  ME,  MD,  MA,  MS,  NE,  NH, 
ND,  OK,  RI,  SD,  UT,  VT,  WV.  INCORPORATED  IN:  Vermont. 

American  Pire  and  Casualty  Company,  BUSINESS  ADDRESS: 
136  North  Third  Street,  Hamilton,  OH  45025.   PHONE: 
(513)  867-3000.   UNDERWRITING  LIMITATION  b/:  $11,078,000. 
SURETY  LICENSES  c/:  AL,  AR,  CO,  DC,  FL,  GA,  KS,  KY,  LA,  MD, 
MS,  NC,  SC,  TN,  TX,  VA.  INCORPORATED  IN:  Ohio. 

American  Guarantee  and  Liability  lnsur€uice  Company. 
BUSINESS  ADDRESS:  1400  American  Lane,  Schaumburg,  IL  60196. 
PHONE:   (708)  605-6000.   UNDERWRITING  LIMITATION  b/: 
$21,362,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  New  York. 

American  Home  Assurance  Company.  BUSINESS  ADDRESS: 
70  Pine  Street,  New  York,  NY  10270.   PHONE: 
(212)  770-7000.   UNDERWRITING  LIMITATION  b/:  $133,758,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  New  York. 

American  Insurance  company  (The).  BUSINESS  ADDRESS: 
777  San  Marin  Drive,  Novato,  CA  94998.    PHONE: 
(402)  498-2400.   UNDERWRITING  LIMITATION  b/ :  $40,317,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Nebraska. 


See  Footnotes/ Notes  at  end  of  Circular 
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Ame^icain  Manufacturers  Mutual  Insurance  Coapany. 

BUSINESS j ADDRESS:  1  Kemper  Drive,  Long  Grove,  IL 
6OO49-OO01.  PHONE:  (708)  540-2000.  UNDERWRITING 
LIMITATION  b/:  $16,296,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 
AR,  CA,  (io,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY, 
LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY, 
NC,  ND,  CH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA, 
WV,  WI,  VY.  INCORPORATED  IN:  Illinois. 

Amexican  Motorists  Insurance  Company.  BUSINESS  ADDRESS 
1  Kemper  Drive,  Ix)ng  Grove,  IL  60049-0001.    PHONE: 
(708)  540-2000.   UNDERWRITING  LIMITATION  b/ :  $24,792,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI , 
SC,  SD,  IN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN; 
Illinois. 

American  National  Fire  Insurzuice  Compzmy. 

BUSINESS  ADDRESS:  580  Walnut  Street,  Cincinnati,  OH  45202. 
PHONE:  (513)  369-5000.  UNDERWRITING  LIMITATION  b/ : 
$2,016,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORAPED  IN:  New  York. 


American  Re-Insurzmce  Company.  BUSINESS  ADDRESS: 
555  College  Road  East,  P.O.  Box  5241,  Princeton,  NJ  08543. 
PHONE:   (^09)  243-4200.   UNDERWRITING  LIMITATION  b/: 
$107,928,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  DE, 
DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  RI,  Sd,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Delaware.     , 

AMERICAN  ROAD  INSUSANCB  COMPANY  (THE) » 
BUSINESS  fDDRESS:  The  American  Road,  Dearborn,  MI 
48121-6027.    PHONE:   (800)  234-2722.   UNDERWRITING 
LIMITATION  b/:  $38,522,000.  SURETY  LICENSES  C/ :  AL,  AK,  AZ, 
AR,  CA,  CO,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA, 
ME,  MD,  Ml,  MN,  MS,  MO,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 
OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORA' ?ED  IN:  Michigan. 


See  Footno' :es/Notes  at  end  of  Circular 
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American  Statas  iBsurance  Company.  BUSINESS  ADDRESS: 
500  North  Meridian  Street,  Indianapolis,  IN  46204-1275. 
PHONE:   (317)  262-6262.   UNDERWRITING  LIMITATION  b/ : 
$106,844,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  Rr,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  Indiana. 

American  Surety  and  Casualty  Company.  BUSINESS  ADDRESS: 
P.  O.  Box  24827,  Jacksonville,  FL   32241-4827.    PHONE* 
(904)  733-6661.   UNDERWRITING  LIMITATION  b/:  $550,000.* 
SURETY  LICENSES  c/:  AL,  DC,  FL,  GA,  TN.  INCORPORATED  IN: 
Florida. 

American  Surety  Company.  BUSINESS  ADDRESS: 
3901  West  86th  Street,  SUITE:  450,  Indianapolis,  IN 
46268-0932.    PHONE:   (317)  875-8700.   UNDERWRITING 
LIMITATION  b/:  $316,000.  SURETY  LICENSES  c/ :  CA. 
INCORPORATED  IN:  California. 

Amwest  Surety  Insuremce  Company.  BUSINESS  ADDRESS:  . 
P.O.  Box  4500,  Woodland  Hills,  CA   91365-4500.    PHONE:  ' 
(818)  704-1111.   UNDERWRITING  LIMITATION  b/ :  $2,856,000. 
SURETY  UCENSES  C/:  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY . 
INCORPORATED  IN:  California. 

Antilles  Insurance  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  3507,  Old  San  Juan,  PR   00902.    PHONE: 
(809)  721-4900.   UNDERWRITING  LIMITATION  b/:  $1,395,000. 
SURETY  LICENSES  c/ :  PR.  INCORPORATED  IN:  Puerto  Rico. 

Argonaut  Insuramce  Company.  BUSINESS  ADDRESS: 
250  Middlefield  Road,  Menlo  Park,  CA   94025-3507.    PHONE: 
(415)  326-0900.   UNDERWRITING  LIMITATION  b/ :  $52,931,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  California. 


See  Footnotes/Notes  at  end  of  Circular 
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ArJnrriJght  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 
225  Wyman  Street,  P.O.  Box  9198,  Waltham,  MA  02254-9198. 
PHONE:   (61[7)  890-9300.   UNDERWRITING  LIMITATION  b/ : 
$59,613,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,^  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS, I  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  PR,I  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATEp  IN:  Massachusetts. 

Associated  Indemnity  Corporation.  BUSINESS  ADDRESS: 
777  San  Marin  Drive,  Novate,  CA  94998.    PHONE: 
(415)  899-2000.   UNDERWRITING  LIMITATION  b/ :  $3,783,000. 
SURETY  LICENSES  C/:  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  GU,  Hi;  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OR,  PA, 
PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATEp  IN:  California. 

ATLANTIC  ALLIANCE  FIDELITY  AND  SURETY  COMPANY. 
BUSINESS  ADDRESS:  P.O.  Box  985,  Cherry  Hill,  NJ   08003. 
PHONE:   (609)  795-5575.   UNDERWRITING  LIMITATION  b/: 
$310,000.  StjRETY  LICENSES  c/ :  DE,  DC,  FL,  MD,  MA,"mO,  NJ,  NY, 
PA,  TX.  INCORPORATED  IN:  New  Jersey. 

Atlantic  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 

45  Wall  Street,  New  York,  NY   10005.    PHONE: 

(212)  943-1800.  UNDERWRITING  LIMITATION  b/ :  $27,126,000. 

SURETY  LICENSES  c/:  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 

IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 

NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 

TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 


GA,  HI,  ID, 
MO,  MT,  NE, 
RI,  SC,  SD, 


INCORPORATEp  IN:  New  York. 

Auto-Owners  Insurance  Compamy.  BUSINESS  ADDRESS: 
Post  Office,  Box  30660,  Lansing,  MI   48909.    PHONE: 
(517)  323-lfeOO.   UNDERWRITING  LIMITATION  b/ :  $97,556,000. 
SURETY  LICENSES  c/ :  AL,  AZ,  CO,  FL,  GA,  IL,  IN,  lA,  KS,  KY, 
MI,  MN,  MO,  NE,  NM,  NC,  ND,  OH,  OR,  SC,  SD,  TN,  TX,  VA,  WI . 
INCORPORATED  IN:  Michigan. 

Automopile  Insurance  Company  of  Hartford,  Connecticut  (The) . 

BUSINESS  ADDRESS:  151  Farmington  Avenue,  Hartford,  CT 
06156.    PHONE:   (203)  273-0123.   UNDERWRITING  LIMITATION  b/: 
.  SURETY  LICENSES  c/ :  AK,  AZ,  AR,  CA,  CO,  CT,  DC, 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  Connecticut. 


$20,696,000 
FL,  GA,  HI, 
MS,  MO,  MT, 
PR,  RI,  SC, 


See  Footnote  5/Notes  at  end  of  Circular 
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BANKERS  INSURANCE 
P.O.  Box  15707,  St.  Pei 
(813)  823-4000.  UNDER! 
SURETY  LICENSES  c/ :  AL 
KY,  LA,  MS,  MO,  NV,  NM 
INCORPORATED  IN:  FLORIl 

BITUMINOUS  CASUJ^l 
320  -  18th  Street,  Rod 
(309)  786-5401.  UNDERi 
SURETY  LICENSES  c/:  AL, 
GA,  ID,  IL,  IN,  lA,  KS, 
MT,  NE,  NV,  NJ,  NM,  NY, 
TN,  TX,  UT,  VT,  VA,  WA, 

BOND  SAFEGUARD  IN£ 

246  E.  Janata  Blvd.,  Lc 
(708)  495-9380.  UNDERfc 
SURETY  LICENSES  c/:  IL, 
INCORPORATED  IN:  II line 


Boston  old 

180  Maiden  Lane, 
(609)  395-2000. 
SURETY  LICENSES 
GA,  HI,  ID,  IL, 
MO,  MT,  NE,  NV, 
RI,  SC,  SD,  TN, 
INCORPORATED  IN: 


Colony 

New  Yc 
UNDERM 
c/:  AL, 
IN,  lA, 
NH,  NJ, 
TX,  UT, 
Massac 


Buckeye  Union  Insu 

BUSINESS  ADDRESS:  P.O. 
PHONE:   (609)  395-2000. 
$34,420,000.  SURETY  LIC 
KY,  MD,  MI,  MO,  NY,  Off, 
Ohio. 

Capitol  Indemnity  i 
P.O.  Box  5900,  Madison, 
(608)  231-4450.   UNDERW] 
SURETY  LICENSES  c/ :  AZ , 
KY,  LA,  MI,  MN,  MO,  MT, 
TX,  UT,  WA,  WI,  WY.  INC( 


See  Footnotes/Notes  at  er 
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BANKERS  INSURANCE  COMPANY.  BUSINESS  ADDRESS' 
P.O.  Box  15707,  St.  Petersburg,  FL   33733.    PHONE: 
(813)  823-4000.   UNDERWRITING  LIMITATION  b/ :  $716,000 
.  SURETY  LICENSES  c/:  AL,  AZ ,  AR,  CA,  DE,  DC,  FL,  ck,    IL,  lA, 
KY,  LA,  MS,  MO,  NV,  NM,  OH,  PA,  SC,  TN,  TX,  VA. 
INCORPORATED  IN:  FLORIDA. 

BITUMINOUS  CASUALTY  CORPORATION.  BUSINESS  ADDRESS: 
320  -  18th  Street,  Rock  Island,  IL   61201.    PHONE- 
(309)  786-5401.   UNDERWRITING  LIMITATION  b/ :  $8,884,000 
SURETY  LICENSES  c/r  AL,  AK,  AZ,  AR,-  CA,  CO,  CT,  DE,  DC,  FL 
GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,' 
MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC,  SD 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Illinois. 

BOND  SAFEGUARD  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
246  E.  Janata  Blvd. ,  Lombard,  IL  60148.    PHONE: 
(708)  495-9380.   UNDERWRITING  LIMITATION  b/ :  $374,000. 
SURETY  LICENSES  c/:  IL,  IN,  KS,  MO,  NC,  OK,  TN,  TX. 
INCORPORATED  IN:  Illinois. 

Boston  Did  Colony  Insurance  Company.  BUSINESS  ADDRESS: 
180  Maiden  Lane,  New  York,  NY   10038.    PHONE- 
(609)  395-2000.   UNDERWRITING  LIMITATION  b/ :  $1,917  000. 
SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  Massachusetts. 

Buckeye  Union  Insurance  Company  (Tbe) . 

BUSINESS  ADDRESS:  P.O.  Box  1499,  Columbus,  OH  43216. 
PHONE:   (609)  395-2000.   UNDERWRITING  LIMITATION  b/ : 
$34,420,000.  SURETY  LICENSES  C/:  AK,  DC,  FL,  IL,  IN,  lA,  KS, 
KY,  MD,  MI,  MO,  NY,  OH",  PA,  RI ,  SD,  VA,  WV.  INCORPORATED  IN: 
Ohio. 

Capitol  Indemnity  Corporation.  BUSINESS  ADDRESS: 
P.O.  Box  5900,  Madison,  WI   53705-0900.    PHONE: 
(608)  231-4450.   UNDERWRITING  LIMITATION  b/ :  $3,942,000. 
SURETY  LICENSES  c/ :  AZ,  AR,  CO,  DE,  FL,  ID,  IL,  IN,  lA,  KS, 
KY,  LA,  MI,  MN,  MO,  MT,  NE,  NV,  NM,  ND,  OH,  OK,  OR,  PA,  SD, 
TX,  UT,  WA,  WI,  WY.  INCORPORATED  IN:  Wisconsin. 


See  Footnotes/Notes  at  end  of  Circular 
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Centenziial  Insurance  Company.  BUSINESS  ADDRESS: 
45  Wall  Street,  New  York,  NY   10005.    PHONE: 
(212)  943-iaOO.   UNDERWRITING  LIMITATION  b/:  $12,850,000. 
SURETY  LICENSES  c/:  AK,  AS,  AZ ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  iNV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  |TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  New  York.      , 

Century  Indeomity  Company.  BUSINESS  ADDRESS: 
1601  Chestnult  St.,  P.O.  Box  7716,  Philadelphia,  PA   19192. 
PHONE:   (213)  761-1000.   UNDERWRITING  LIMITATION  b/ : 
$1,237,000.  [SURETY  LICENSES  C/:  AL,  AK,  AZ ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  tJT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  Connecticut. 

CENTURY  SURETY  COMPANY.  BUSINESS  ADDRESS: 
P.O.  Box  2689,  Columbus,  OH   43216-2689.    PHONE: 
(614)  895-2000.   UNDERWRITING  LIMITATION  b/ :  $1,466,000. 
SURETY  LICENSES  c/:  AZ,  IN,  OH,  WV,  WI.  INCORPORATED  IN:  OHIO. 

Charter]  Oak  Fire  Insurzoice  Company  (The) . 

BUSINESS  ADC41ESS:  One  Tower  Square,  Hartford,  CT 
06183-6014.  PHONE:  (203)  277-0111.  UNDERWRITING 
LIMITATION  b^:  $11,175,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 
AR,  CA,  CO,  pr,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY, 
LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY, 
NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI ,  SC,  SD,  TN,  TX,  UT,  VT,  VA, 
VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Connecticut. 

CHRYSLEJi  insurance  COMPANY.  BUSINESS  ADDRESS: 
P.O.  Box  5168,  Southfield,  MI   48086-5168.    PHONE: 
(810)  948-3390.   UNDERWRITING  LIMITATION  b/ :  $7,782,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  kL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY.  INCORPORATED  IN: 
Michigan. 

CHUBB  INDEMNITY  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
4  World  Trade  Center,  New  York,  NY   10048. 
PHONE:   (908i  903-2000.   UNDERWRITING  LIMITATION  b/ : 
$454,000.  SURETY  LICENSES  c/:  AK,  AZ,  CA,  CT,  DE,  DC,  GA,  IL, 
lA,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MO,  MT,  NJ,  NY,  OH,  OR,  PA, 
RI,  SC,  TN,  '?X,  VA,  WA,  WI.  INCORPORATED  IN:  New  York. 


See  Footnotes/Notes  at  end  of  Circular 
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CIGNA  Insursuice  Co 
8755  West  Higgins  Rd. , 
(312)  380-8100.   UNDERW 
SURETY  LICENSES  c/ :  IL. 

CIGNA  Insurance  Co 

600  East  Las  Colinas  Bl 
PHONE:  (214)  869-8500. 
$2,790,000.  SURETY  LICE 

CIGNA  Insurzuice  Co 
BUSINESS  ADDRESS:  9200 
SUITE:  303,  Indianapoli 
(215)  761-1000.   UNDERW 
SURETY  LICENSES  c/:  IN. 

Cincinnati  Casualt 
P.O.  Box  145496,  Cincini 
(513)  870-2000.   UNDERW] 
SURETY  LICENSES  c/:  AL, 
MD,  MI,  MS,  MO,  NE,  NM, 
VT,  VA,  WV,  WI,  WY.  INC( 

Cincinnati  Insurzmi 
Post  Office  Box  145496, 
PHONE:  (513)  870-2000. 
$92,411,000.  SURETY  LI CI 
DE,  DC,  FL,  GA,  HI,  ID, 
MI,  MN,  MS,  MO,  MT,  NE, 
OR,  PA,  PR,  RI,  SC,  SD, 
INCORPORATED  IN:  Ohio. 

COLONIAL  AMERICAN  C 
BUSINESS  ADDRESS:  210  Nc 
21201.  PHONE:  (410)  E 
$593,000.  SURETY  LICENSE 
INCORPORATED  IN:  Marylar 

COLONIAL  SURETY  COM 
50  Chestnut  Ridge  Road, 
(201)  573-8788.   UNDERWP 
SURETY  LICENSES  c/:  DE, 
Pennsylvania. 

Commercial  Casualty 
BUSINESS  ADDRESS:  160  Te 
30092-2911.  PHONE:  (4 
LIMITATION  b/:  $525,000. 
INCORPORATED  IN:  GEORGIA 


See  Footnotes/Notes  at  en 
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«^e..  J:  ^  Insurance  Company  of  Illinois.  BUSINESS  ADDRESS: 
8755  West  Higgms  Rd. ,  Chicago,  IL  60631.    PHONE: 
(312)  380-8100.   UNDERWRITING  LIMITATION  b/ :  $2,745,000. 
SURETY  LICENSES  c/:  IL.  INCORPORATED  IN:  Illinois. 

CIGNA  Insurance  Company  of  Texas.  BUSINESS  ADDRESS: 
600  East  Las  Colinas  Blvd.,  SUITE:  620,  Irving,  TX  75039 
PHONE:   (214)  869-8500.   UNDERWRITING  LIMITATION  b/ • 
§2,790,000.  SURETY  LICENSES  c/:  NM,  TX.  INCORPORATED  IN:  Texas, 

CIGNA  Insurance  Compamy  of  the  Midwest. 

BUSINESS  ADDRESS:  9200  Keystone  Crossing,  P.O.  Box  80995 
SUITE:  303,  Indianapolis,  IN   46280-809^5.    PHONE* 
(215)  761-1000.   UNDERWRITING  LIMITATION  b/:  $2,128,000 
SURETY  LICENSES  c/:  IN.  INCORPORATED  IN:  INDIANA. 

Cincinnati  Casualty  Company  (The).  BUSINESS  ADDRESS: 
P.O.  Box  145496,  Cincinnati,  OH  45250-5496.    PHONE- 
(513)  870-2000.   UNDERWRITING  LIMITATION  b/:  $8,500,000. 
SURETY  LICENSES  c/:  AL,  AZ,  CO,  FL,  GA,  IL,  IN,  lA,  KS,  KY, 
MD,  MI,  MS,  MO,  NE,  NM,  NC,  OH,  OK,  PA,  SC,  SD,  TN,  TX.  UT 
VT,  VA,  WV,  WI,  WY.  INCORPORATED  IN:  Ohio. 

Cincinnati  Insuremce  Company  (The).  BUSINESS  ADDRESS: 
Post  Office  Box  145496,  Cincinnati,  OH   45250-5496. 
PHONE:   (513)  870-2000.   UNDERWRITING  LIMITATION  b/ : 
$92,411,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT. 
DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA. 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK. 
OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Ohio. 

COLONIAL  AMERICAN  CASUALTY  AND  SURETY  COMPANY. 
BUSINESS  ADDRESS:  210  North  Charles  Street,  Baltimore,  MD 
21201.    PHONE:   (410)  539-0800.   UNDERWRITING  LIMITATION  b/:  - 
$593,000.  SURETY  LICENSES  c/:  DC,  lA,  KS,  MD,  MO,  TX.  VA. 
INCORPORATED  IN:  Maryland. 

COLONIAL  SURETY  COMPANY.  BUSINESS  ADDRESS: 
50  Chestnut  Ridge  Road,  Montvale,  NJ  07645.    PHONE: 
(201)  573-8788.   UNDERWRITING  LIMITATION  b/:  $199,000. 
SURETY  LICENSES  c/:  DE,  DC,  MD,  MA,  NJ,  PA.  INCORPORATED  IN: 
Pennsylvania. 

Commercial  Casualty  Insurance  Company  of  Georgia. 
BUSINESS  ADDRESS:  160  Technology  Parkway,  Norcross,  GA 
30092-2911.    PHONE:   (404)  729-8101.   UNDERWRITING 
LIMITATION  b/:  $525,000.  SURETY  LICENSES  c/:  GA. 
INCORPORATED  IN:  GEORGIA. 


See  Footnotes/Notes  at  end  of  Circular 
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Commeroial  Insttrance  Company  of  Newark,  Mav  Jersay. 

BUSINESS  ADDRESS:  180  Maiden  Leine,  New  York,  NY   10038. 
PHONE:   (609)  395-2000.   UNDERWRITING  LIMITATION  b/ : 
$9,234,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  RI,  ISC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  New  Jersey. 

Conmerdial  Union  Insurzmce  Company.  BUSINESS  ADDRESS: 
One  Beacon  gtreet,  Boston,  MA  02108.   PHONE: 
(617)  725-6000.   UNDERWRITING  LIMITATION  b/ :  $47,873,000. 
SURETY  LICENSES  C/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  trL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Massachusetts. 

CONNECTICUT  INDEMNITY  COMPANY  (THE).  BUSINESS  ADDRESS: 
P.O.  Box  42Q,  Hartford,  CT  06141.  PHONE:  (203)  674-6600, 
underwriting!  limitation  b/:  $2,865,000.  SURETY  LICENSES  c/: 
AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 
lA,  KS,  KY,  fA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH, 
NJ,  NM,  NY,  UC,    ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT, 


VT,  VA,  WA, 


WI,  WY.  INCORPORATED  IN:  CONNECTICUT. 


Cbnsoliilatad  Surety  Insurance  Company,  Inc.  2J 

Continental  Casiialty  Company.  BUSINESS  ADDRESS: 
CNA  Plaza,  Chicago,  IL  60685.   PHONE:   (312)  822-5000. 
UNDERWRITING  LIMITATION  b/ :  $252,331,000. 

SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 

GA,  HI,  ID,  llL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 

MO,  MT,  NE,  m,    NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 

RI,  SC,  SD,  tTN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 

INCORPORATED!  IN:  Illinois. 

I 

Continental  Insurance  Company  (The).  BUSINESS  ADDRESS: 
180  Maiden  Lane,  New  York,  NY  10038.  PHONE: 
(609)  395-2000.  UNDERWRITING  LIMITATION  b/:  $33,767,000. 
SURETY  LICENSES  c/:  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  kr,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  New  Hampshire. 

CONTINENTAL  INSURANCE  COMPANY  OF  PUERTO  RICO  (THE) . 

BUSINESS  ADDjlESS:  P.O.  Box  431,  San  Patricio  Plaza,  PMC, 
San  Juan,  PR   00968.    PHONE:   (809)  793-6111. 
UNDERWRITING  LIMITATION  b/ :  $14,116,000.  SURETY  LICENSES  C/ 
PR,  VI.  INCORPORATED  IN:  Puerto  Rico. 

See  Footnotes I^Notes  at  end  of  Circular 


Continental  Reinsi 

180  Maiden  Lane,  New  Yc 
(215)  761-3535.  UNDERV 
SURETY  LICENSES  c/:  AK, 
IN,  lA,  LA,  MI,  MS,  MT, 
PR,  TX,  UT,  VA,  WA,  WY. 

Continental  Westei 

BUSINESS  ADDRESS:  P.O. 
PHONE:   (515)  278-3000. 
$7,397,000.  SURETY  LICE 
KS,  KY,  ME,  MI,  MN,  MO, 
WI,  WY.  INCORPORATED  IN 

CONTRACTORS  BONDIN 
BUSINESS  ADDRESS:  P.O. 
PHONE:   (206)  622-7053. 
$1,665,000.  SURETY  LICE 
DE,  DC,  FL,  GA,  HI,  ID, 
MI,  MN,  MS,  MO,  MT,  NE, 
PR,  RI,  SC,  SD,  TN,  TX, 
INCORPORATED  IN:  Washin^ 

Cooperativa  de  Seep 
BUSINESS  ADDRESS:  G.P.O 
00936-3846.  PHONE:  (i 
LIMITATION  b/:  $8,951,0i 
INCORPORATED  IN:  Puerto 

CREDIT  GENERAL  INS1 
709  Brookpark  Road,  Cle^ 
(216)  778-6920.   UNDERW] 
SURETY  LICENSES  c/:  AK, 
IN,  lA,  KS,  KY,  LA,  MD, 
OH,  OK,  PA,  SC,  SD,  TN, 
OHIO. 

CUMBERLAND  CASUALTl 
4311  West  Waters  Avenue, 
PHONE:   (813)  885-2112. 
$600,000.  SURETY  LICENSI 
NV,  ND,  SC,  SD,  TX,  WY. 

Cxamberland  Surety  ] 
BUSINESS  ADDRESS:  367  We 
40507.  PHONE:  (800)  7 
$533,000.  SURETY  LICENSE 
INCORPORATED  IN:  Kentuck 


See  Footnotes/Notes  at  en 
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Continental  Reinsurance  Corporation.  BUSINESS  ADDRESS: 
180  Maiden  Lane,  New  York,  NY   10038.    PHONE^ 
(215)  761-3535.   UNDERWRITING  LIMITATION  b/:  $22,367,000. 
SURETY  LICENSES  C/:  AK,  AZ,  AR,  CA,  CO,  DC,  FL,  HI,  ID,  IL, 
IN,  lA,  LA,  MI,  MS,  MT,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR. 
PR,  TX,  UT,  VA,  WA,  WY.  INCORPORATED  IN:  California. 

Continental  Western  Insurance  Company. 
BUSINESS  ADDRESS:  P.O.  Box  1594,  Des  Moines,  lA   50306. 
PHONE:   (515)  278-3000.   UNDERWRITING  LIMITATION  b/* 
$7,397,000.  SURETY  LICENSES  c/:  AZ,  AR,  CO,  ID,  IL,  IN   lA 
KS,  KY,  ME,  MI,  MN,  MO,  MT,  NE,  NV,  NM,  ND,  OH,  OK,  Sd!  Ut! 
WI,  WY.  INCORPORATED  IN:  Iowa.  '    '    ' 

CONTRACTORS  BONDING  AND  INSURANCE  COMPANY. 
BUSINESS  ADDRESS:  P.O.  Box  9271,  Seattle,  WA  98109-0271 
PHONE:   (206)  622-7053.   UNDERWRITING  LIMITATION  b/: 
$1,665,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NC,  ND,  OH,  OK,  OR,  PA, 
PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Washington. 

Cooperativa  de  Seguros  Multiples  de  Puerto  Rico. 

BUSINESS  ADDRESS:  G.P.O.  Box  363846,  San  Juan,  PR 
00936-3846.    PHONE:   (809)  758-8585.   UNDERWRITING 
LIMITATION  b/:  $8,951,000.  SURETY  LICENSES  c/:  PR. 
INCORPORATED  IN:  Puerto  Rico. 

CREDIT  GENERAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
709  Brookpark  Road,  Cleveland,  OH  44109.    PHONE: 
(216)  778-6920.   UNDERWRITING  LIMITATION  b/:  $1,209,000. 
SURETY  LICENSES  c/:  AK,  AZ,  AR,  CA,  CO,  DC,  FL,  GA,  ID,  IL, 
IN,  lA,  KS,  KY,  LA,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NM,  ND, 
OH,  OK,  PA,  SC,  SD,  TN,  UT,  VA,  WA,  WV,  WI .  INCORPORATED  IN: 
OHIO. 

CUMBERLAND  CASUALTY  &  SURETY  COMPANY.  BUSINESS  ADDRESS: 
4311  West  Waters  Avenue,  SUITE:  501,  Tampa,  FL  33614. 
PHONE:   (813)  885-2112.   UNDERWRITING  LIMITATION  b/ : 
$600,000.  SURETY  LICENSES  c/:  DE,  DC,  FL,  ID,  IN,  LA,  MD,  MT 
NV,  ND,  SC,  SD,  TX,  WY.  INCORPORATED  IN:  Texas. 

Cumberland  Surety  Insurance  Company,  Inc. . 

BUSINESS  ADDRESS:  367  West  Short  Street,  Lexington,  KY 
40507.    PHONE:   (800)  767-8622.   UNDERWRITING  LIMITATION  b/: 
$533,000.  SURETY  LICENSES  c/:  DC,  IL,  IN,  KY,  MS,  OH,  TN. 
INCORPORATED  IN:  Kentucky. 


See  Footnotes/Notes  at  end  of  Circular 
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CUMIS  IMSUBMiCB  SOCIETY,  IMC.  BUSINESS  ADDRESS: 
Post  Office  Box  1084,  Madison,  WI   53701.    PHONE: 
(608)  238-5^51.   UNDERWRITING  LIMITATION  b/ :  $15,712,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AS,  AZ ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
PR,  RI,  SC,  |SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY. 
INCORPORATEd  IN:  Wisconsin. 

DAIRYL^ND  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
1800  North  Fjoint  Drive,  Stevens  Point,  WI   54481.    PHONE: 
(715)  346-6000.   UNDERWRITING  LIMITATION  b/ :  $19,062,000. 
SURETY  LICENBES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  DE,  FL,  GA,  ID, 
IL,  IN,  lA,  KS,  KY,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  SC,  SD,  TN,  TX,  UT,  VT,  VA, 
WA,  WV,  WI,  WY.  INCORPORATED  IN:  Wisconsin. 

DELTA  CASUALTY  COMPANY.  BUSINESS  ADDRESS: 
4711  North  cdark  Street,  Chicago,  IL   60640.    PHONE: 
(312)  878-8500.   UNDERWRITING  LIMITATION  b/ :  $598,000. 
SURETY  LICENCES  c/ :  IL,  lA.  INCORPORATED  IN:  Illinois. 

DEVELOPERS  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
P.O.  Box  19725,  Irvine,  CA   92713.    PHONE:   (714)  263-3300. 
UNDERWRITING}  LIMITATION  b/ :  $528,000.  SURETY  LICENSES  c/ :  AZ, 
CA,  NV,  OR,  WA.  INCORPORATED  IN:  California. 

DIAMOND;  STATE  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
Three  Bala  PjLaza,  East,  SUITE:  300,  Bala  Cynwyd,  PA  19004. 
PHONE:  (215)^  664-1500.  UNDERWRITING  LIMITATION  b/: 
$1,737,000.  SURETY  LICENSES  c/ :  AL,  AZ,  AR,  CO,  DE,  DC,  FL, 
GA,  ID,  IN,  lA, .KS,  KY,  LA,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE, 
NV,  NH,  NJ,  ;«<,  NC,  ND,  OH,  OK,  OR,  RI ,  SC,  SD,  TN,  UT,  VT, 
VA,  WV,  WY.  INCORPORATED  IN:  INDIANA. 

Empire  Fire  and  Marine  Insurance  Compamy. 
BUSINESS  ADDRESS:  1624  Douyias  Street,  Omaha,  NE   68102. 
PHONE:   (402i  341-0135.   UNDERWRITING  LIMITATION  b/ : 
$9,490,000.  SURETY  LICENSES  c/:  AK,  AZ,  AR,  CA,  CO,  FL,  GA, 
HI,  ID,  IL,  IN,  lA,  KS,  KY,  ME,  MD,  MI,  MN,  MS,  MO,  MT,  NE, 
NV,  NH,  NJ,  KM,  NY,  NC,  ND,  OH,  OR,  PA,  RI,  SC,  SD,  TX,  UT, 
VT,  VA,  WA,  KI,  WY.  INCORPORATED  IN:  Nebraska. 

EMPLOYEllS*  FIRE  INSURANCE  COMPANY  (THE). 

BUSINESS  ADDRESS:  One  Beacon  Street,  Boston,  MA  02108. 
PHONE:  (617)  725-6000.  UNDERWRITING  LIMITATION  b/ : 
$7,390,000.  ^URETY  LICENSES  c/ :  AL,  AK,  AZ ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  Massachusetts. 

See  FootnotesyNotes  at  end  of  Circular 
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EMPLOYERS  INSURANCE  OP  WAUSAU  A  Mutual  Company. 
BUSINESS  ADDRESS:  P.O.  Box  8017,  Wausau,  WI   54402-8017. 
PHONE:   (715)  845-5211.   UNDERWRITING  LIMITATION  b/ : 
$33,376,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  Wisconsin. 

Employers  Mutual  Casualty  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  712,  Des  Moines,  lA   50303-0712.    PHONE: 
(515)  280-2511.   UNDERWRITING  LIMITATION  b/:  $27,532,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
Iowa . 

Employers  Reinsurance  Corporation.  BUSINESS  ADDRESS: 
5200  Metcalf,  P.O.  Box  2991,  Overland  Park,  KS   66201-1391. 
PHONE:   (913)  676-5200.   UNDERWRITING  LIMITATION  b/ : 
$136,808,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Missouri. 

Erie  Insurance  Company.  BUSINESS  ADDRESS: 
100  Erie  Insurance  Place,  Erie,  PA   1653  0.    PHONE: 
(814)  870-2000.   UNDERWRITING  LIMITATION  b/c  $4,181,000. 
SURETY  LICENSES  c/ :  DC,  IN,  KY,  MD,  NY,'  NC,  OH,  PA,  TN,  VA, 
WV.  INCORPORATED  IN:  Pennsylvania. 

EXPLORER  INSURANCE  COMPANY  (THE) .  BUSINESS  ADDRESS: 
P.O.  Box  85563,  San  Diego,  CA   92186-5563.    PHONE: 
(619)  54  6-2400.   UNDERWRITING  LIMITATION  b/ :  $1,741,000. 
SURETx  LICENSES  c/ :  AZ,  CA,  ID,  IL,  lA,  MT,  NV,  NM,  OR,  TX, 
UT.  INCORPORATED  IN:  Arizona. 

FAR  WEST  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
P.O.  Box  4500,  Woodland  Hills,  CA   91365-4500.    PHONE: 
(818)  704-1111.   UNDERWRITING  LIMITATION  b/ :  $479,000. 
SURETY  LICENSES  c/ :  AK,  AZ,  CA,  CO,  DC,  ID,  IN,  MN,  MO,  MT, 
NV,  NM,  OR,  PA,  SD,  TX,  UT,  WY.  INCORPORATED  IN:  California. 

Farmers  Alliance  Mutual  Insurance  Company. 
BUSINESS  ADDRESS:  1122  North  Main  Street,  McPherson,  KS 
67460.    PHONE:   (316)  241-2200.   UNDERWRITING  LIMITATION  b/ : 
$5,326,000.  SURETY  LICENSES  c/ :  AZ,  CO,  ID,  IN,  lA,  KS ,  MN, 
MO,  MT,  NE,  NM,  ND,  OK,  SD,  TX,  WY.  INCORPORATED  IN:  Kansas. 


See  Footnotes/Notes  at  end  of  Circular 
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Famin^ton  Casualty  Company.  BUSINESS  ADDRESS: 
151  Farmington  Avenue,  Hartford,  CT  06156.    PHONE: 
(203)  273-0X23.   UNDERWRITING  LIMITATION  b/:  $15,903,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  PL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 


SC,  SD,  TN, 
Connecticut,, 


TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 


^     Pamlaid  Mutual  insurance  Company.  BUSINESS  ADDRESS: 
1963  Bell  Avenue,  Des  Moines,  lA  50315.    PHONE: 
(515)  245-8800.   UNDERWRITING  LIMITATION  b/ :  $5,90^,000. 
SURETY  LICENSES  C/:  AR,  CO,  ID,  IL,  IN,  lA,  KS,  KY,  MI,  MN, 
MO,  MT,  NE,  NV,  ND,  OH,  OK,  OR,  SD,  TX,  UT,  WI,  WY* 
INCORPORATED  IN:  Iowa. 

Federal  Insurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  1615,  15  Mountain  View  Road,  Warren,  NJ 
07061-1615.    PHONE:   (908)  580-2000.   UNDERWRITING 
LIMITATION  b/:  $165,401,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 
AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS, 
KY,  LA,  ME,  'MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM, 
NY,  NC,  ND,  jOH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  VI,  WA,  iWV,  WI,  WY.  INCORPORATED  IN:  Indiana. 

FEDERATED  MUTUAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
121  East  Park  Square,  Owatonna,  MN   55060.    PHONE: 
(507)  455-5200.   UNDERWRITING  LIMITATION  b/:  $48,364,000. 
SURETY  LICEtlSES  c/:  AL^  AZ,  AR,  CA,  CO,  DE,  DC,  FL,  GA,  ID, 
IL,  IN,  lA,  !kS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE, 
NV,  NJ,  NM,  ""   --   -- 
VT,  VA,  WA, 


NY,  NC,  ND,  OH,  OK,  OR,  PA,  SC,  SD,  TN,  TX,  UT, 
WV,  WI,  WY.  INCORPORATED  IN:  Minnesota. 


f 


Fidelity  and  Casualty  Company  of  New  York  (The) . 

BUSINESS  ADDRESS:  180  Maiden  Lane,  New  York,  NY  10038. 
PHONE:   (609)  395-2000.   UNDERWRITING  LIMITATION  b/ : 
$13,896,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  New  Hampshire. 


Fidelii 

BUSINESS  ADI 
21201.  PH( 
$23,735,000. 


and  Deposit  Company  of  Maryland. 

SS:  210  North  Charles  Street,  Baltimore,  MD 
E:   (410)  539-0800.   UNDERWRITING  LIMITATION  b/: 


SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  bA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 
OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV, 
WI,  WY.  INCORPORATED  IN:  Maryland. 


See  Footnotes /'Notes  at  end  of  Circular 


FIDELITY  AND  GUAR 

BUSINESS  ADDRESS:  P.O. 
Baltimore,  MD  21203. 
UNDERWRITING  LIMITATIO 
AL,  AK,  AZ,  AR,  GA,  CO 
lA,  KS,  KY,  LA,  ME,  MD 
NJ,  NM,  NY,  NC,  ND,  OH 
VT,  VA,  WA,  WV,  WI,  WY 

Fidelity  and  Guar. 

BUSINESS  ADDRESS:  P.O. 
PHONE:  (410)  547-3000 
$4,695,000.  SURETY  LI CI 
DE,  DC,  PL,  GA,  HI,  ID 
MN,  MS,  MO,  MT,  NE,  NV 
RI,  SD,  TN,  TX,  UT,  VT, 

Fireman* s  Fund  Ini 

777  San  Marin  Drive,  Nc 
(415)  899-2000.  UNDERV 
SURETY  LICENSES  c/ :  AL, 
PL,  GA,  GU,  HI,  ID,  IL, 
MN,  MS,  MO,  MT,  NE,  NV, 
PA,  PR,  RI,  SC,  SD,  TN, 
INCORPORATED  IN:  Califc 

Firemen « s  Insurant 

BUSINESS  ADDRESS:  180  V. 
PHONE:  (609)  395-2000. 
$40,029,000.  SURETY  LIC 
DE,  DC,  FL,  GA,  HI,  ID, 
MI,  MN,  MS,  MO,  MT,  NE, 
OR,  PA,  RI,  SC,  SD,  TN, 
INCORPORATED  IN:  New  Je 

First  Community  In 
1400  N.  Goodman  street, 
(716)  338-8523.  UNDERW 
SURETY  LICENSES  c/:  AL, 
NV,  NH,  NJ,  NY,  NC,  ND, 
WY.  INCORPORATED  IN:  Ne 

First  Financial  in 

401-417  Fayette  Avenue, 
PHONE:  (919)  538-2800. 
$2,553,000.  SURETY  LICE] 
DC,  FL,  GA,  HI,  ID,  IL, 
MT,  NE,  NV,  NM,  ND,  OH, 
WV,  WI,  WY.  INCORPORATE! 


See  Footnotes/Notes  at  ei 
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FIDELITY  AND  GUARANTY  INSURANCE  COMPANY. 
BUSINESS  ADDRESS;  P.O.  Box  1138,  100  Light  Street 
Baltimore,  MD   21203.    PHONE:   (410)  547-3000 
UNDERWRITING  LIMITATION  b/:  $1,426,000.  SURETY  LICENSES  c/: 

ii'  t^'  t^'    ^'    ^^'  ^°'  ^'    °E'  DC,  FL,  GA,  HI,  ID,  IL,  IN, 

lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO   MT   NE  NV  NH 

NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI   SC   SD   TN  TX  UT 

VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  liwa. 

Fidelity  and  Guaranty  Insiuranco  Underwriters,  inc 
BUSINESS  ADDRESS:  P.O.  Box  1138,  Baltimore,  MD  21203 
PHONE:   (410)  547-3000.   UNDERWRITING  LIMITATION  b/- 
$4,695,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA, 'cO,  CT 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,.  lA,  KS,  KY,  ME   MD  MA   MI,' 
MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OH.  OK   OR   PA 
RI,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WY.  INCORPORATED  IN:  Ohio. 

Fireman's  Fund  Insxirance  Company.  BUSINESS  ADDRESS-   ' 
777  San  Mann  Drive,  Novato,  CA   94998.    PHONE: 
(415)  899-2000.   UNDERWRITING  LIMITATION  b/ :  $171,947  000 
SURETY  LICENSES  c/ :  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  D^ 
FL,  GA,  GU,  HI,  ID,  IL,  IN;  lA,  KS,  KY,  LA,  ME,  MD,  MA,  Ml', 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK   OR 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY 
INCORPORATED  IN:  California.  ,   x,  *»x. 

Firemen's  Insurance  Company  of  Newark,  New  Jersey. 

BUSINESS  ADDRESS:  180  Maiden  Lane,  New  York,  NY   10038 
PHONE:   (609)  395-2000.   UNDERWRITING  LIMITATION  b/ • 
$40,029,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,'  CO,  CT 

2t'  2S'  U"    ^^'  "^'  ^^'    ^^'    ^N,  lA,  KS,  KY.  LA,  ME,  MD,  MA, 

MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK 

OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  New  Jersey. 

First  community  Insurance  Company.  BUSINESS  ADDRESS: 
1400  N.  Goodman  otreet,  Rochester,  NY   14692.    PHONE- 
(716)  338-8523.   UNDERWRITING  LIMITATION  b/ :  $502, 000 ! 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  HI,  ID,  IL,  lA,  KY,  MD,  MT, 
NV,  NH,  NJ,  NY,  NC,  ND,  OH,  OK,  RI ,  SD,  TN,  TX,  UT,  WA,  WI, 
WY.  INCORPORATED  IN:  New  York. 

First  Financial  Insuremce  Company.  BUSINESS  ADDRESS* 
401-417  Fayette  Avenue,  Springfield,  IL  62704-2788. 
PHONE:   (919)  538-2800.   UNDERWRITING  LIMITATION  b/ - 
$2,553,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ ,  AR,  CA,  CO,  DE, 
DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  MD,  MI,  MN,  MS,  MO, 
MT,  NE,  NV,  NM,  ND,  OH,  OR,  RI,  SD,  TN,  TX,  UT,  VT,  VA,  WA, 
WV,  WI,  WY.  INCORPORATED  IN:  Illinois.  > 


See  Footnotes/Notes  at  end  of  Circular 
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First  Insurance  Company  of  Hawaii,  Ltd.. 

BUSINESS  ADDRESS:  Post  Office  Box  2866,  Honolulu,  HI  96803. 

PHONE:   (8018)  527-7777.   UNDERWRITING  LIMITATION  b/ : 

$4, 9 19, 000. j  SURETY  LICENSES  c/ :  GU,  HI.  INCORPORATED  IN:  Hawaii 

First  Rational  Insurance  Company  of  America. 
BUSINESS  ADpRESS:  SAFECO  Plaza,  Seattle,  WA   98185. 
PHONE:   (20^)  545-5000.   UNDERWRITING  LIMITATION  b/ : 
$6,071,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,IgA,  id,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA,  MI,  MN, 
MS,  MO,  MT,iNE,  NV,  NM,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD, 
TN,  TX,  UT,jVA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Washington. 

FRONTIER  INSURANCE  COMPANY.  J/   BUSINESS  ADDRESS: 
195  Lake  Lotoise  Marie  Road,  Rock  Hill,  NY  12775-8000. 
PHONE:   (806)  836-2100.   UNDERWRITING  LIMITATION  b/ : 
$10,142,000i  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  ME,  MD,  MA,  MI, 
MN,  MS,  MO, !mT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INC0RP0RATE1>  IN:  New  York. 


QENERAi  ACCIDENT  INSURANCE  COMPANY  (PUERTO  RICO)  LIMITED. 
BUSINESS  ADDRESS:  P.O.  Box  363786,  San  Juan,  PR   00936-3786. 
(80^)  765-8700.   UNDERWRITING  LIMITATION  b/ : 

SURETY  LICENSES  c/ :  PR,  VI.  INCORPORATED  IN: 


PHONE: 
$4,497,000. 
Puerto  Rico. 


GENERAL  ACCIDENT  INSURANCE  COMPANY  OF  AMERICA. 
BUSINESS  ADDRESS:  436  Walnut  Street,  P.O.  Box  1109, 
Philadelphia,  PA  19105-1109.    PHONE:   (215)  625-1000. 
UNDERWRITINd  LIMITATION  b/:  $98,242,000.  SURETY  LICENSES  c/ 
AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 


AL,  AK,  AZ, 


lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH, 
NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX, 
WA,  WV,  WI,  WY.  INCORPORATED  IN:  Pennsylvania. 


NJ,  NM,  NY, 

UT,  VT,  VA, 


General'  Insurance  Company  of  America.  BUSINESS  ADDRESS: 
SAFECO  Plaza,  Seattle,  WA   98185.    PHONE:   (206)  545-5000. 
UNDERWRITING  LIMITATION  b/ :  $55,740,000.  SURETY  LICENSES  c/ : 
AL,  AK,  AZ,  lAR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL, 
IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 


NH,  NJ,  NM, 
TX,  UT,  VT, 
Washington. 


^Y,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN, 
7A,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 


See  Footnotes J 
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General  Reinsuranc 

P.O.  Box  10350,  695  Eas 
06904-2350.  PHONE:  (! 
LIMITATION  b/:  $383,555 
CA,  CO,  CT,  DE,  DC,  FL, 
MA,  MI,  MN,  MS,  MO,  MT, 
OK,  OR,  PA,  RI,  SC,  SD, 
INCORPORATED  IN:  Delawa; 

Glens  Falls  insura] 
180  Maiden  Lane,  New  Yo: 
(609)  395-2000.   UNDERW] 
SURETY  LICENSES  c/:  AL, 
GA,  HI,  ID,  IL,  IN,  lA, 
MO,  MT,  NE,  NV,  NH,  NJ, 
RI,  SC,  SD,  TN,  TX,  UT, 
INCORPORATED  IN:  Delawa] 

Global  Surety  &  Ins 
160  Kiewit  Plaza,  Omaha, 
(402)  271-2846.  UNDERWI 
SURETY  LICENSES  c/:  AZ^^ 
Nebraska. 

Grain  Dealers  Mutua 
BUSINESS  ADDRESS:  Post  C 
46206.  PHONE:  (317)  S 
$3,478,000.  SURETY  LICE^ 
KS,  KY,  LA,  MN,  MS,  MO, 
TX,  VA,  WA,  WI,  WY.  INCC 

GRAMERCY  INSURANCE 
110  South  French  Street, 
PHONE:   (302)  571-0525. 
$206,000.  SURETY  LICENSE 
INCORPORATED  IN:  Delawar 

Granite  State  Insux 
70  Pine  Street,  New  York 
(212)  770-7000.   UNDERWK 
SURETY  LICENSES  c/ :  AL, 
IL,  IN,  lA,  KS,  KY,  LA, 
NV,  NH,  NJ,  NM,  NY,  NC, 
TX,  UT,  VT,  VA,  WA,  WV, 


Notes  at  end  of  Circular 
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General  Reinsurance  Corporation.  BUSINESS  ADDRESS: 
P.O.  Box  10350,  695  East  Main  Street,  Stamford,  CT 
06904-2350.    PHONE:   (203)  328-5000.   UNDERWRITING 
LIMITATION  b/:  $383,555,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 
OK,  OR,  PA,  RI,  SC,  SD,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Delaware. 

Glens  Falls  Insurance  Company  (The).  BUSINESS  ADDRESS: 
180  Maiden  Lane,  New  York,  NY  10038.   PHONE: 
(609)  395-2000.   UNDERWRITING  LIMITATION  b/:  $2,955,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI.  WY. 
INCORPORATED  IN:  Delaware. 

Global  Surety  &  Insurance  Co..  BUSINESS  ADDRESS: 
160  Kiewit  Plaza,  Omaha,  NE  68131.   PHONE: 
(402)  271-2846.   UNDERWRITING  LIMITATION  b/ :  $3,490,000. 
SURETY  LICENSES  c/:  AZ,  CA,  CO,  MT,  NE,  SD.  INCORPORATED  IN: 
Nebraska. 

Grain  Dealers  Mutual  Insurance  Compimy. 
BUSINESS  ADDRESS:  Post  Office  Box  1747,  Indianapolis,  IN 
46206.    PHONE:   (317)  923-2453.   UNDERWRITING  LIMITATION  b/: 
$3,478,000.  SURETY  LICENSES  c/:  AZ,  AR,  CO,  GA,  IL,  IN,  lA, 
KS,  KY,  LA,  MN,  MS,  MO,  NE,  NV,  NM,  NC,  OH,  OK,  OR,  SD,  TN, 
TX,  VA,  WA,  WI,  WY.  INCORPORATED  IN:  Indiana. 

6RAMERCY  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
110  South  French  Street,  #203,  Wilmington,  DE  19801. 
PHONE:   (302)  571-0525.   UNDERWRITING  LIMITATION  b/: 
$206,000.  SURETY  LICENSES  c/:  DE,  LA,  MD,  OK,  TX. 
INCORPORATED  IN:  Delaware. 

Granite  State  Insurance  Company.  BUSINESS  ADDRESS: 

70  Pine  Street,  New  York,  NY  10270.   PHONE: 

(212)  770-7000.  UNDERWRITING  LIMITATION  b/ :  $1,226,000. 

SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  DC,  FL,  GA,  ID, 

IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE, 

NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN, 

TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Pennsylvania. 


See  Footnotes/Notes  at  end  of  Circular 
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Great  American  Insurance  Company.  BUSINESS  ADDRESS: 
580  Walnut  Street,  Cincinnati,  OH  45202.    PHONE: 
(513)  369-^000.   UNDERWRITING  LIMITATION  b/:  $64,080,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,i  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 

SC,  SD,  tnJ  —  —  —  —   -   - 
Ohio. 


TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN; 


Great  Northern  Insurance  Company.  BUSINESS  ADDRESS: 
P_.0.  Box  1^15,  15  Mountain  View  Road,  Warren,  NJ 

PHONE:   (908)  903-2000.   UNDERWRITING 
b/:  $11,157,000.  SURETY  LICENSES  C/:  AL,  AK,  AZ, 
GA,  HI,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MT,  NE,  NV,  NH,  NJ,  NM,  NY,  ND,  OH,  OK,  OR,  PA, 
TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 


07061-1615. 
LIMITATION 
AR,  DC,  FL, 
MN,  MS,  MO, 
RI,  SC,  SD, 
Minnesota. 


Gulf  Insurance  Company,  business  ADDRESS^ 
P.O.  Box  1771,  Dallas,  TX   75221-1771.    PHONE: 
(214)  650-2fe00.   UNDERWRITING  LIMITATION  b/ :  $23,143,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
^,   ""   ""   ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 


GA,  GU,  HI, 
MS,  MO,  MT, 
RI,  SC,  SD, 


INCORPORATE^)  IN:  Missouri, 

I 

Hamilton  Mutual  Insurance  Company  of  Cincinnati,  Ohio  (The) 

BUSINESS  ADDRESS:  1520  Madison  Road,  Cincinnati,  OH 
45206-1787.    PHONE:   (513)  221-6010.   UNDERWRITING 
LIMITATION  b/:  $949,000.  SURETY  LICENSES  c/:  IN,  KY,  MI,  OH, 
TN.  INCORPORATED  IN:  Ohio. 

Hanove^  Insurance  Company  (The) .  BUSINESS  ADDRESS : 
100  North  Parkway,  Worcester,  MA  01605.    PHONE: 
(508)  853-7200.   UNDERWRITING  LIMITATION  b/ :  $84,629,000 


SURETY  LICE 
GA,  HI,  ID, 
MO,  MT,  NE, 
SC,  SD,  TN, 


ISEi,  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 

IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 

NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 

TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 


New  Hampshiire. 

HARCO  KATIONAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 

P.O.  Box  68309,  Schaumburg,  IL  60168-0309.    PHONE: 

(708)  734-4:. 00,  UNDERWRITING  LIMITATION  b/ :  $3,581,000. 

SURETY  LICElfSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 

IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO, 

NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC, 

UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 


GA,  ID,  IL, 
MT,  NE,  NV, 
SD,  TN,  TX, 
New  Yor}c. 


See  Footnotes /Notes  at  end  of  Circular 


Harleysville  Nutua 

BUSINESS  ADDRESS:  355  V. 
19438-2297.  PHONE:  ( 
LIMITATION  b/:  $26,732, 
DC,  GA,  IL,  IN,  lA,  KS, 
OH,  PA,  SC,  TN,  TX,  UT, 
Pennsylvania. 

Hartford  Accident 

BUSINESS  ADDRESS:  Hartf 
PHONE:  (203)  547-5000. 
$114,819,000.  SURETY  LI 
DE,  DC,  FL,  GA,  HI,  ID, 
MI,  MN,  MS,  MO,  MT,  NE, 
OR,  PA,  PR,  RI,  SC,  SD, 
INCORPORATED  IN:  Connec 

Hartford  Casualty 
Hartford  Plaza,  Hartf or 
(203)  547-5000.  UNDERW 
SURETY  LICENSES  c/:  AL, 
GA,  HI,  ID,  IL,  IN,  lA, 
MO,  MT,  NE,  NV,  NH,  NJ, 
SC,  SD,  TN,  TX,  UT,  VT, 
Indiana. 

Hartford  Fire  Insu 
Hartford  Plaza,  Hart for 
(203)  547-5000.  UNDERW; 
SURETY  LICENSES  c/ :  AL, 
GA,  GU,  HI,  ID,  IL,  IN, 
MS,  MO,  MT,  NE,  NV,  NH, 
PR,  RI,  SC,  SD,  TN,  TX, 
INCORPORATED  IN:  Connec" 

Hartford  Insureuice 
BUSlitESS  ADDRESS:  Hartf ( 
PHONE:   (312)  346-6000. 
$28,549,000.  SURETY  LIC] 
Illinois. 

Hartford  Insurance 
BUSINESS  ADDRESS:  Hartf ( 
PHONE:  (203)  547-5000. 
$2,491,000.  SURETY  LICEI 
DC,  FL,  GA,  HI,  ID,  IL, 
MN,  MS,  MT,  NE,  NH,  NJ, 
SC,  SD,  TN,  TX,  UT,  VT, 
Indiana. 


See  Footnotes/Notes  at  er 
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Harleysville  Mutual  Insurance  CoBpaoy. 

BUSINESS  ADDRESS:  355  Maple  Avenue,  Harleysville,  PA 
19438-2297.    PHONE:   (215)  256-5000.   UNDERWRITING 
LIMITATION  b/:  $26,732,000.  SURETY  LICENSES  c/:  CA,  CO,  DE, 
DC,  GA,  IL,  IN,  lA,  KS,  KY,  MD,  MI,  MN,  MS,  MO,  NJ,  NM,  NC, 
OH,  PA,  SC,  TN,  TX,  UT,  VA,  WV,  WI .  INCORPORATED  IN: 
Pennsylvania. 

Hartford  Accident  and  Indemnity  Compajiy. 
BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT   06115. 
PHONE:   (203)  547-5000.   UNDERWRITING  LIMITATION  b/: 
$114,819,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT. 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Connecticut. 

Hartford  Casualty  Insurance  Company.  BUSINESS  ADDRESS: 
Hartford  Plaza,  Hartford,  CT  06115.    PHONE: 
(203)  547-5000.   UNDERWRITING  LIMITATION!  b/:  $24,536,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,-  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
Indiana. 

Hartford  Fire  Insurance  Company.  BUSINESS  ADDRESS: 
Hartford  Plaza,  Hartford,  CT  06115.    PHONE: 
(203)  547-5000.   UNDERWRITING  LIMITATION  b/:  $331,422,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Connecticut. 

Hartford  Insurance  Compsmy  of  Illinois. 

BUSli.ESS  ADDRESS:  Hartford  Plaza,  Hartford,  *-T  06115. 
PHONE:   (312)  346-6000.   UNDERWRITING  LIMITATION  b/: 
$28,549,000.  SURETY  LICENSES  c/:  IL,  PA.  INCORPORATED  IN: 
Illinois. 

Hartford  Insurance  Compeuiy  of  the  Midwest. 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT  06115. 
PHONE:   (203)  547-5000.   UNDERWRITING  LIMITATION  b/: 
$2,491,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MT,  NE,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI , 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN; 
Indiana. 


See  Footnotes/Notes  at  end  of  Circular 
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Hartford  Insurance  Company  of  the  Southeast. 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT  06115. 
PHONE:   (20i)  547-5000,   UNDERWRITING  LIMITATION  b/ : 
$2,206,000.  SURETY  LICENSES  c/ :  CT,  FL,  GA,  LA,  PA. 
INCORPORATE^  IN:  Florida. 

Hartfoj'd  Underwriters  Insurance  Company. 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT  06115. 
PHONE:   (203)  547-5000.   UNDERWRITING  LIMITATION  b/ : 
$10,095,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  RI,  ISC,  SD,    TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATEp  IN:  Connecticut. 

Heritage  Mutual  Insurance  company.  7/     BUSINESS  ADDRESS: 
2800  South  Taylor  Drive,  P.O.  Box  58,  Sheboygan,  WI 
53082-0058.    PHONE:   (414)  458-9131.   UNDERWRITING 
LIMITATION  t/:  $7,940,000.  SURETY  LICENSES  c/ :  AZ,  AR,  CO,  DE, 


FL,  GA,  ID, 
OR,  PA,  SD, 
Wisconsin. 


IL,  IN,  lA,  KS,  KY,  MI,  MN,  MO,  NE,  NV,  ND,  OH, 
TN,  TX,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 


Highlands  Insurance  Company.  BUSINESS  ADDRESS: 
10370  Richmdnd  Avenue,  Houston,  TX  77042-4123.   PHONE: 
(713)  952-9955.   UNDERWRITING  LIMITATION  b/ :  $18,394,000. 
SURETY  LICENSES  C/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Texas. 

Highlands  Underwriters  Insurance  Company. 

BUSINESS  ADDJEIESS:  10370  Richmond  Avenue,  Houston,  TX 
77042-4123.    PHONE:   (713)  952-9555.   UNDERWRITING 
LIMITATION  b/:  $2,671,000.  SURETY  LICENSES  c/:  AL,  AZ,  AR,  CA, 
FL,  GA,  LA,  MS,  NM,  OK,  TX.  INCORPORATED  IH:  Texas. 


L,  MS, 


Home  Injdemnity  Company  (The).  BUSINESS  ADDRESS: 
59  Maiden  Lane",  7th  Floor,  New  York,  NY  10038.   PHONE: 
(212)  530-70b0.   UNDERWRITING  LIMITATION  b/ :  $10,834,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  GU,  il,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  4T,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 


PA,  PR,  RI, 
INCORPORATED 


5C,  SD,  TN,  TX,  DT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
IN:  New  Hampshire. 


See  Footnotes /Notes  at  end  of  Circular 


Home  Insurance  Coo 
59  Maiden  Lane,  7th  Flo 
(212)  530-7000.  UNDERW 
SURETY  LICENSES  c/:  AL, 
FL,  GA,  GU,  HI,  ID,  IL, 
MN,  MS,  MO,  MT,  NE,  NV, 
PA,  PR,  RI,  SO,  SD,  TN, 
INCORPORATED  IN:  New  Ha 

Houston  General  In 
Post  Office  Box  2932,  P 
(817)  377-6000.  UNDERW 
SURETY  LICENSES  c/:  AL, 
GA,  ID,  IL,  IN,  lA,  KS, 
NY,  NC,  ND,  OH,  OR,  PA, 
INCORPORATED  IN:  Texas. 

Illinois  National 
500  West  Madison  Street 
(312)  930-5417.   UNDERW] 
SURETY  LICENSES  c/:  AK, 
NV,  NH,  NM,  NY,  ND,  OH, 
INCORPORATED  IN:  Illino 

Indemnity  Company  < 
P.O.  Box  19725,  Irvine, 
UNDERWRITING  LIMITATION 
CA,  NV,  OR,  WA.  INC0RP03 

Indemnity  Insurance 
BUSINESS  ADDRESS:  1601  < 
Philadelphia,  PA  19192, 
UNDERWRITING  LIMITATION 
AL,  AK,  AZ,  AR,  CA,  CO, 
lA,  KS,  KY,  LA,  ME,  MD, 
NJ,  NM,  NY,  NC,  ND,  OH, 
UT,  VT,  VA,  VI,  WA,  WV, 

Indiana  Lumbemens 
BUSINESS  ADDRESS:  P.O.  E 
46268-1168.    PHONE:   (£ 
LIMITATION  b/:  $2,826,0C 
CA,  CO,  DE,  DC,  FL,  GA, 
MN,  MS,  MO,  MT,  NE,  NV, 
TN,  TX,  UT,  VA,  WA,  WV, 

Inland  Insurance  Cc 
Post  Office  Box  80468,  I 
(402)  435-4302.   UNDERWB 
SURETY  LICENSES  c/:  AZ, 
WY.  INCORPORATED  IN:  Neb 

See  Footnotes/Notes  at  en 
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Home  ZnsTuranca  Cooi^any  (The).  BUSINESS  ADDRESS: 
59  Maiden  Lane,  7th  Floor,  New  York,  NY   1003S.    PHONE: 
(212)  530-7000.   UNDERWRITING  LIMITATION  b/:  $60,816,000. 
SURETY  LICENSES  c/:  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  GU,  m,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  HJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  DT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  New  Hampshire. 

Houston  General  Insnraace  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  2932,  Fort  Worth,  TX   76113-2932.    PHONE: 
(817)  377-6000.   UNDERWRITING  LIMITATION  b/:  $9,085,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE, -DC,  FL, 
GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MI,  MN,  MS,  MO,  MT,  NM, 
NY,  NC,  ND,  OH,  OR,  PA,  SC,  SD,  TN,  TX,  DT,  VA,  WA,  WI ,  WY. 
INCORPORATED  IN:  Texas. 

Illinois  National  Insurance  Company.  BUSINESS  ADDRESS: 
500  West  Madison  Street,  Chicago,  IL  60606-2511.    PHONE: 
(312)  930-5417.   UNDERWRITING  LIMITATION  b/:  $1,622,000. 
SURETY  LICENSES  c/:  AK,  IL,  IN,  lA,  KY,  MD,  MI,  tK>,  MT,  NE, 
NV,  NH,  NM,  NY,  ND,  OH,  RI,  SD,  TX,  UT,  VT,  WV,  WY. 
INCORPORATED  IN:  Illinois. 

Indemnity  Company  of  California.  BUSINESS  ADDRESS: 
P.O.  Box  19725,  Irvine,  CA   92713.    PHONE:   (714)  263-3300. 
UNDERWRITING  LIMITATION  b/:  $737,000.  SURETY  LICENSES  c/ :  AZ, 
CA,  NV,  OR,  WA.  INCORPORATED  IN:  California. 

Indemnity  Insurance  Company  of  North  America. 
BUSINESS  ADDRESS:  1601  Chestnut  St.,  P.O.  Box  7716, 
Philadelphia,  PA   19192.    PIK5NE:   (215)  761-1000. 
UNDERWRITING  LIMITATION  b/:  $11,724,000.  SURETY  LICENSES  c/: 
AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 
lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH, 
NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  Iw :  New  York. 

Indiana  Lumbermens  Mutual  Insurance  Company. 

BUSINESS  ADDRESS:  P.O.  Box  6^600,  Indianapolis,  IN 
46268-1168.    PHONE:   (800)  428-1441.   UNDERWRITING 
LIMITATION  b/:  $2,826,000.  SURETY  LICENSES  c/:  7^  AK,  -AZ,  AR, 
CA,  CO,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NM,  NC,  ND,  OH,  OK,  OR,  PA,  SC,  SD, 
TN,  TX,  UT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Indiana. 

Inland  Insurance  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  80468,  Lincoln,  NE  68501.    PHONE: 
(402)  435-4302.   UNDERWRITING  LIMITATION  b/ :  $3,879,000. 
SURETY  LICENSES  c/:  AZ,  CO,  lA,  KS,  MN,  MT,  NE,  ND,  OK,  SD, 
WY.  INCORPORATED  IN:  Nebraska. 

See  Footnotes/Notes  at  end  of  Circular 
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Insuraince  Company  of  North  America.  BUSINESS  ADDRESS: 
1601  Chestnut  St.,  P.O.  Box  7716,  Philadelphia,  PA  19192. 
PHONE:   (215)  761-1000.   UNDERWRITING  LIMITATION  b/: 
$32,845,000(.  SURETY  LICENSES  c/:  AL,  AK,  AS,  AZ,  AR,  CA,  CO, 
FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND, 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA, 
INCORPORATED  IN:  Pennsylvania. 


CT,  DE,  DC, 
MD,  MA,  MI, 
OH,  OK,  OR, 
WV.  WI,  WY. 


Insiuraace  Company  of  the  State  of  Pennsylvamia. 

BUSINESS  APDRESS:  70  Pine  Street,  New  York,  NY  10270. 

PHONE:   (21p)  770-7000.   UNDERWRITING  LIMITATION  b/: 

.  StJRETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 


$32,020,000 
DE,  DC,  FL, 
MI,  MN,  MS, 
OR,  PA,  RI, 


INCORPORATED  IN:  Pennsylvania. 

Insurance  Company  of  the  West.  BUSINESS  ADDRESS: 
Post  Office  Box  85563,  San  Diego,  CA   92186-5563.    PHONE: 
(619)  546-2»00.   UNDERWRITING  LIMITATION  b/:  $10,639,000. 
SURETY  LICENSES  C/:  AK,  AZ,  CA,  CO,  HI,  ID,  IL,  lA,  MD,  MI, 
MN,  MS,  MO,|MT,  NE,  NV,  NM,  OH,  OK,  OR,  RI,  SC,  SD,  TN,  TX, 
UT,  WA,  WI,  WY.  INCORPORATED  IN:  California. 

INTEGRAND  ASSURANCE  COMPANY.  BUSINESS  ADDRESS: 
P.O.  Box  70128,  San  Juan,  PR   00936-8128.    PHONE: 
(809)  781-0707.   UNDERWRITING  LIMITATION  b/:  $3,101,000. 
SURETY  LICENSES  c/:  PR.  INCORPORATED  IN:  Puerto  Rico. 

Intercirgo 


1450  East 
PHONE:  (70 
$1,053,000. 
FL,  GA,  HI, 
NE,  NV,  NJ, 
UT,  7A,  VI, 


Insurance  Company.  BUSINESS  ADDRESS: 
American  Lane,  20th  Floor,  Schaumburg,  IL  60173. 
i)  517-2510.  UNDERWRITING  LIMITATION  b/: 
SURETY  LICENSES  c/ :  AL,  AK,  AZ,  CA,  CO,  DE,  DC, 
ID,  IL,  IN,  lA,  KY,  LA,  MD,  MA,  MI,  MN,  MO,  MT, 
NM,  NY,  NC,  ND,  OH,  OR,  PA,  PR,  SC,  SD,  TN,  TX, 
WA,  WI,  WY.  INCORPORATED  IN:  Ilxinois. 


Intern;  itional 


ii;> 


BUSINESS 
PHONE:  (3 
$10,134,000 
DE,  DC,  FL, 
MN,  MS,  MO, 
PA,  RI,  SC, 
INCORPORATED 


BUSINESS  ADDRESS 

11530. 

$4,789,000. 


Business  &  Mercantile  REassuremce  Company. 
ADtRESS:  307  N.  Michigan  Ave. ,  Chicago,  IL  60601. 
)  346-8100.   UNDERWRITING  LIMITATION  b/: 
.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
SD,  TN,  TX,  UT,  VT,  VA,  WA,.  WV,  WI,  WY. 
IN:  Illinois. 


INTERNATIONAL  CREDIT  OF  NORTH  AMERICA  REINSURANCE  INC.. 
1205  Franklin  Avenue,  Garden  City,  NY 
(516)  746-7676.   UNDERWRITING  LIMITATION  b/ : 
SURETY  LICENSES  c/ :  NY.  INCORPORATED  IN:  New  York. 


PHDNE; 


See  Footnote;  ;/Notes  at  end  of  Circular 
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International  Fide: 

BUSINESS  ADDRESS:  One  N< 
07102-5207.    PHONE:   (: 
LIMITATION  b/:  $2,765,0( 
CO,  CT,  DE,  DC,  FL,  GA, 
MA,  MI,  MN,  MS,  MO,  MT, 
OR,  PA,  PR,  RI,  SC,  SD, 
INCORPORATED  IN:  New  Jei 

ISLAND  INSURANCE  CC 
P.O.  Box  1520,  Honolulu, 
(808)  531-1311.  UNDERWI 
SURETY  LICENSES  c/ :  HI. 

ITT  Lyndon  Property 
BUSINESS  ADDRESS:  645  Mc 
63141.    PHONE:   (314)  £ 
$9,499,000.  SURETY  LICE^ 
DE,  DC,  FL,  GA,  HI,  ID, 
MN,  MS,  MO,  MT,  NE,  NV, 
SC,  SD,  TN,  TX,  UT,  VT, 
Missouri. 

John  Deere  Insuranc 
3400  80th  Street,  Moline 
(309)  765-8388.   UNDERWF 
SURETY  LICENSES  c/:  AL, 
GA,  HI,  ID,  IL,  IN,  lA, 
MO,  MT,  NE,  NV,  NH,  NJ, 
SC,  SD,  TN,  TX,  UT,  VT, 
Illinois. 

Kansas  Bankers  Sure 
P.  O.  Box  1654,  Topeka, 
(913)  234-2631.   UNDERWR 
SUPJTTY  LICENSES  c/:  AR, 
ND,  OK,  SD,  TN,  WI,  WV. 

Kansas  City  Fire  an 

BUSINESS  ADDRESS:  180  Ma 
PHONE:  (609)  395-2000. 
$1,838,000.  SURETY  LICEN 
DE,  DC,  FL,  GA,  ID,  IL, 
MN,  MS,  MO,  MT,  NE,  NV, 
PA,  RI,  SC,  SD,  TN,  TX, 
INCORPORATED  IN:  Missour 


See  Footnotes/Notes  at  en 
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International  Fidelity  Insurance  Coxapany. 

BUSINESS  ADDRESS:  One  Newark  Center,  20th  Floor,  Newark,  NJ 
07102-5207.    PHONE:   (201)  624-7200.   UNDERWRITING 
LIMITATION  b/:  $2,765,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ ,  AR. 
CO,  CT,  DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WY. 
INCORPORATED  IN:  New  Jersey. 

ISLAND  INSURANCE  COMPANY,  LIMITED.  BUSINESS  ADDRESS: 
P.O.  Box  1520,  Honolulu,  HI   96806.    PHONE: 
(808)  531-1311.   UNDERWRITING  LIMITATION  b/ :  $5,943,000. 
SURETY  LICENSES  c/ :  HI.  INCORPORATED  IN:  Hawaii. 

ITT  Lyndon  Property  Insurance  Company. 
BUSINESS  ADDRESS:  645  Maryville  Centre  Drive,  St.  Louis,  MO 
63141.    PHONE:   (314)  542-3636.   UNDERWRITING  LIMITATION  b/ : 
$9,499,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
Missouri. 

John  Deere  Insurance  Company.  BUSINESS  ADDRESS: 
3400  80th  street,  Moline,  IL   61265.    PHONE: 
(309)  765-8388.   UNDERWRITING  LIMITATION  b/ :  $9,763,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  N€,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
Illinois. 

Kansas  Bankers  Surety  Company  (Tbe) .  BUSINESS  ADDRESS: 
P.  O.  Box  1654,  Topeka,  KS   66601-1654.    PHONE: 
(913)  234-2631.   UNDERWRITING  LIMITATION  b/ :  $3,319,000. 
SUPJTTY  LICENSES  c/:  AR,  CO,  IL,  IN,  lA,  KS,  MN,  MO,  MT,  NE, 
ND,  OK,  SD,  TN,  WI,  WV.  INCORPORATED  IN:  Kansas. 

Kansas  City  Fire  and  Marine  Insurance  Company. 

BUSINESS  ADDRESS:  180  Maiden  Lane,  New  York,  NY   10038. 
PHONE:   (609)  395-2000.   UNDERWRITING  LIMITATION  b/ : 
$1,838,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Missouri. 


See  Footnotes/Notes  at  end  of  Circuleu: 


34164 


I 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Notices 


Federal  Roister 


KEMPER  REINSURANCE  COMPANY.  BUSINESS  ADDRESS: 
1  Kemper  Drive,  Long  Grove,  IL  60049.  '   PHONE: 
(708)  540-2600.   UNDERWRITING  LIMITATION  b/:  $35,784,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CT,  DE,  DC,  FL,  GA, 
ID,  IL,  INL  lA,  KS,  KY,  LA,  MI,  MN,  MS,  NE,  NV,  NJ,  NM,  OH, 
OK,  OR,  PAL  RI,  TN,  UT,  WA,  WI.  INCORPORATED  IN:  Illinois. 

Lawyers  Surety  corporation.  BUSINESS  ADDRESS: 
P.O.Box  569480,  Dallas,  TX   75356-9480.    PHONE: 
(214)  634-1900.   UNDERWRITING  LIMITATION  b/:  $471,000. 
SURETY  LICENSES  C/:  AL,  AR,  CA,  FL,  GA,  KY,  MS,  NC,  OK,  SC, 
TN,  TX.  INCORPORATED  IN:  Texas. 

Liberty  Mutual  Insurzmce  Compzmy.  BUSINESS  ADDRESS: 
175  Berkeley  Street,  Boston,  MA  02117.   PHONE: 
(617)  357-i500.   UNDERWRITING  LIMITATION  b/:  $110,177,000.  . 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Massachusetts. 

Lincoln  General  Insurance  Company.  BUSINESS  ADDRESS: 
3350  Whitetord  Road,  York,  PA   17402.    PHONE: 
(717)  757-0000.   UNDERWRITING  LIMITATION  b/:  $2,179,000. 
SURETY  LICENSES  c/ :  AL,  CO,  GA,  ID,  IN,  lA,  KS,  KY,  LA,  MD, 
MN,  MS,  MO,  'MT,  NE,  NV,  NM,  ND,  OH,  OK,  OR,  PA,  SC,  SD,  TN, 
UT,  VA,  WV,  WI,  WY.  INCORPORATED  IN:  Pennsylvania. 


London 

BUSINESS 
NY   10022. 
LIMITATION 
MI,  MN,  NJ< 


Assurance  of  America  Inc.  (The) . 

AI^DRESS:  10  East  50th  Street,  27th  Floor,  New  York, 
PHONE:   (212)  753-8130.   UNDERWRITING 
b/:  $17,310,000.  SURETY  LICENSES  c/:  AK,  lA,  ME, 
NY,  ND,  OH,  UT,  VT.  INCORPORATED  IN:  New  York. 


Lumbermens 
1  Kemper  Drive, 
(708)  540-iOOO. 

surety  licenses 
fl,  ga,  hi,  id, 
ms,  mo,  mt.  ne, 
ri,  sc,  sd,  tn, 
incorporati;d  in 


Mutual  Casualty  company.  BUSINESS  ADDRESS: 
Long  Grove,  IL  60049-0001.   PHONE: 

UNDERWRITING  LIMITATION  b/:  $114,379,000. 
c/:  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
IL„  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
aW,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,"  PA, 
TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
:  Illinois. 


Massachusetts  Bay  Insurance  Company.  BUSINESS  ADDRESS: 
100  North  I^arkway,  Worcester,  MA  01605.   PHONE: 
(508)  853-1200.   UNDERWRITING  LIMITATION  b/:  $1,452,000. 
SURETY  LICENSES  C/:  AL,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA, 
KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  NE,  NH, 
NC,  OH,  OK,  OR,  PA,  RI,  SC,  TN,  TX,  VT,  VA,  WA, 


IL,  IN,  lA. 
NJ,  NM,  NY, 


WV,  WI.  INC:ORPORATED  JN:  Massachusetts. 
See  Footnotes/ Notes  at  end  of  Circular 


Merchants  Bonding 
2100  Grand  Avenue,  Des 
(515)  243-8171.   UNDERW 
SURETY  LICENSES  c/ :  AL, 
IN,  lA,  KS,  LA,  MI,  MN, 
PA,  SC,  SD,  TN,  TX,  UT, 

Michigan  Millers  M 

BUSINESS  ADDRESS:  Post  < 
48909-7560.    PHONE:   ( 
LIMITATION  b/:  $7,646,0i 
DC,  FL,  ID,  IN,  KS,  KY, 
TX,  UT,  VA,  WA,  WI.  INC< 

Mid-Century  insurai 
Post  Office  Box  2478,  T« 
90051.  PHONE:  (213)  < 
$62,732,000.  SURETY  LICl 
IL,  IN,  lA,  KS,  KY,  MN, 
OR,  SD,  TN,  TX,  UT,  VA, 
California. 

MID-CONTINENT  CASU2 
Post  Office  Box  1409,  Ti: 
(918)  587-7221.   UNDERWB 
SURETY  LICENSES  c/ :  AL, 
MO,  MT,  NE,  NM,  ND,  OK, 
Okleihoma. 

Mid-Stata  Surety  Co 

3400  East  Lafayette,  Det 
(313)  882-7979.  UNDERWR 
SURETY  LICENSES  c/:  MI. 

MIDWESTERN  INDEMNIT 

1700  Edison  Drive,  Milfo: 

(r\3)    576-3200.   UNDERWR! 

SURETY  LICENSES  c/:  AL,  ( 

MO,  NE,  NC,  OH,  PA,  TN,  ^ 

Millers  Mutual  Fire 

BUSINESS  ADDRESS:  Post  OJ 
76113-2269.  PHONE:  (8: 
LIMITATION  b/:  $6,603,00( 
ID,  IL,  IN,  lA,  LA,  MI,  I 
WY.  INCORPORATED  IN:  Texc 


See  F;>otnotes/Notes  at  end 
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^,n/^  *f«^<=5*?*°  Bonding  Company  (Mutual).  BUSINESS  ADDRESS: 
2100  Grand  Avenue,  Des  Moines,  lA  50312.    PHONE- 
(515)  243-8171.   UNDERWRITING  LIMITATION  b/:  $1,085,000 
SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  FL/gA   ID   IL 
IN,  lA,  KS,  LA,  MI,  MN,  MO,  NE   NV   NM  NC   ND   OH,'  Ok'  Or' 
PA,  SC,  SD,  TN,  TX,  UT,  VA,  WA,  WI,'  Wy!  INCORPORATED  IN:  ?iwa. 

Michigan  Millers  Mutual  Insurance  Companv. 

BUSINESS  ADDRESS:  Post  Office  Box  30060,  Lansing,  MI 
48909-7560.    PHONE:   (517)  482-6211.   UNDERWRITING 
i.l^^l^'^^^^   ^/*  $7,646,000.  SURETY  LICENSES  c/ :  AZ,  AR,  CA   CO 
DC,  FL,  ID,  IN,  KS,  KY,  MI,  MO,  NE,  NJ,  NY,  NC,  OH,  OK  PA 
TX,  UT,  VA,  WA,  WI.  INCORPORATED  IN:  Michigan.        '    ' 

Mid-Century  Insurance  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  2478,  Terminal  Annex,  Los  Angeles,  CA 
90051.    PHONE:   (213)  932-3200.   UNDERWRITING  LIMITATION  b/- 
$62,732,000.  SURETY  LICENSES  c/ :  AZ,  CA,  CO,  DC,  FL,  GA   ID 
IL,  IN,  lA,  KS,  KY,  MN,  MO,  MT,  NE,  NV,  NM,  NY,  ND,  OH, 'oK 
OR,  SD,  TN,  TX,  UT,  VA,  WA,  WI,  WY.  INCORPORATED  li:       ' 
California. 

MID-CONTINENT  CASUALTY  COMPANY.  BUSINESS  ADDRESS* 
Post  Office  Box  1409,  Tulsa,  OK   74101.    PHONE- 
(918)  587-7221.   UNDERWRITING  LIMITATION  b/ :  $4,402,000. 

^"^^   ^l^^fl^   °/-*  ^'  ^2'  ^'  ^'    II"  IN   lA,  KS,'mn;  MS, 
MO,  MT,  NE,  NM,  ND,  OK,  TX,  UT,  WA,  WY.  INCORPORATED  IN: 
Olclahoma. 

Mid-State  Surety  Corporation.  BUSINESS  ADDRESS: 
3400  East  Lafayette,  Detroit,  MI  48207.    PHONE: 
(313)  882-7979.   UNDERWRITING  LIMITATION  b/:  $296,000. 
SURETY  LICENSES  c/:  MI.  INCORPORATED  IN:  Michigan. 

,n.«  MIDWESTERN  INDEMNITY  COMPANY  (THE).  7/      BUSINESS  ADDRESS: 

1700  Edison  Drive,  Milford,  OH  45150.   PHONE: 

(•■13)  576-3200.   UNDERWRITING  LIMITATION  1/:  $6,861,000. 

Sn^'^MP  ""Ir^^u^  U''    ^'  ^^'  ^^'  ^'''  ^A'  KS:  K?,'mI,'mN,  MS, 
MO.  NE,  NC,  OH,  PA,  TN,  VA,  WV,  WI.  INCORPORATED  IN:  Ohio. 

Millers  Mutual  Pire  Insurance  Company  of  Texas  (The) . 
BUSINESS  ADDRESS:  Post  Office  Box  2269,  Fort  Worth  TX 
76113-2269.    PHONE:   (817)  332-7761.   UNDERWRITING 
LIMITATION  b/:  $6,603,000.  SURETY  LICENSES  c/ :  AZ,  CA,  CO   DC 
ID,  IL,  IN,  lA,  LA,  MI,  NE,  NM,  OH,  OK,  OR,  SC,  TX,  UT,  WA,   ' 
WY.  INCORPORATED  IN:  Texas.  /    /    /    ,    ,  wa, 


See  F;>otnotes/Notes  at  end  of  Circular 
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Nilljars*  Mutual  Insurance  Association  of  Illinois. 

BUSINESS  ADDRESS:  111  East  Fourth  Street,  P.O.  Box  9006, 
Alton,  IL   62002-9006.    PHONE:   (618)  463-3636. 
UNDERWRITONG  LIMITATION  b/:  $3,637,000.  SURETY  LICENSES  c/ : 
AL,  AR,  Op,    GA,  IL,  IN,  lA,  KS,  KY,  LA,  MN,  MS,  MO,  MT,  NE, 
NC,  ND,  OH,  SD,  TN,  TX,  WI.  INCORPORATED  IN:  Illinois. 

Minniesota  Trust  Company  of  Austin.  BUSINESS  ADDRESS: 
P.O.  Box  463,  Austin,  MN   55912-0463.    PHONE: 
(507)  437-3231.   UNDERWRITING  LIMITATION  b/:  $159,000. 
SURETY  LICENSES  c/ :  CO,  MN,  MT,  ND,  UT.  INCORPORATED  IN: 
Minnesota . 

MOTORS  INSURANCE  CORPORATION.  BUSINESS  ADDRESS: 
3044  West! Grand  Boulevard,  Detroit,  MI   48202.    PHONE: 
(313)  5564-5000.   UNDERWRITING  LIMITATION  b/ :  $79,384,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AZ ,  AR,  DE,  DC,  FL,  GA,  ID,  IL, 
IN,  lA,  Kr,  LA,  ME,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ, 
NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  VT,  VA, 
WA,  WV,  W::,  WY.  incorporated  IN:  New  York.  • 


MOUNTBATTBN  ENVIRONMENTAL  INSURANCE  &  SURETY  COMPANY,  INC 

BUSINESS  ADDRESS:  33  RocJ^ill  Road,  Bala  Cynwyd,  PA   19004. 
^""    (^15)  664-2324.   UNDERWRITING  LIMITATION  b/: 

SURETY  LICENSES  c/ :  PA.  INCORPORATED  IN:  Pennsylvania 


PHONE: 
$173,000. 


Munidh 


LICENSES 


560  Lexington 

(212)  310 

SURETY 

HI,  ID,  IL 

NM,  NY,  NC 

WA,  WV,  m 


American  Reinsurance  Company.  BUSINESS  ADDRESS: 
n  Avenue,  New  York,  NY  10022.  PHONE: 
1600.  UNDERWRITING  LIMITATION  b/ :  $29,068,000. 
"  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  GA, 
,  IN,  lA,  KS,  KY,  LA,  MI,  MN,  MS,  MT,  NV,  NH,  NJ, 
,  ND,  OH,  OK,  OR,  PA,  RI,  SD,  TN,  TX,  UT,  VT,  VA, 
.  INCORPORATED  IN:  New  York.  ' 


BUSINESS 
PHONE :   ( 
$86,119, 
DE,  DC,  FI 
MA,  MI,  M^ 
OK,  OR,  PA 
WI,  WY. 


914; 
oco 


Munidipal  Bond  Investors  Assurance  Corporation. 

gDDRESS:  113  King  Street,  Armonk,  NY   10504-1610. 
'')  273-454-..   UNDERWRITING  LIMITATION  b/ : 

.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  lA,  ME,  MD, 
,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 
,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  W7 , 
I>^CORPORATED  IN:  New  York. 


MUTUAIL 
BUSINESS 
PHONE :   ( 
$8,016,000 
GA,  ID,  IL 
NE,  NV,  NM 
UT,  VT,  VA 


SERVICE  CASUALTY  INSURANCE  COMPANY. 
AJDDRESS:  P.O.  Box  64035,  St.  Paul,  MN   55164-0035. 
""~)  631-7000.   UNDERWRITING  LIMITATION  b/ : 
.  SURETY  LICENSES  c/ :  AL,  AZ,  AR,  CA,  CO,  DC,  FL, 
IN,  lA,  KS,  KY,  LA,  MD,  MA,  MI,  MN,  MS,  MO,  MT, 
,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC,  SD,  TN,  TX, 
,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Minnesota. 


See  Footnot2s/Notes  at  end  of  Circular 


Federal  Register 

MAC  Reinsurance  Cox 

P.  O.  Box  2568,  One  Gree 
06836-2568.    PHONE:   (2 
LIMITATION  b/:  $40,616,0 
CA,  CO,  DE,  DC,  FL,  ID, 
MN,  MS,  MO,  MT,  NE,  NV, 
PA,  PR,  RI,  SC,  SD,  TN, 
INCORPORATED  IN:  New  Yor 

Hational  American  I 
1008  Manvel  Avenue,  Chan 
(405)  258->0804.   UNDERWR 
SURETY  LICENSES  c/:  AL, 
ID,  IL,  IN,  lA,  KS,  KY, 
NM,  NY,  ND,  OH,  OK,  OR, 
WV,  WI,  WY.  INCORPORATED 

Mational-Ben  Frankl 

BUSINESS  ADDRESS:  200  So 
60606.  PHONE:  (312)  8 
$8,872,000.  SURETY  LICEN; 
MN,  NY,  NC,  ND,  RI,  SD,  1 

National  Fire  Insur 
BUSINESS  ADDRESS:  CNA  PI; 
(312)  822-5000.  UNDERWR! 
SURETY  LICENSES  c/:  AL,  J 
GA,  HI,  ID,  IL,  IN,  lA,  ] 
MO,  MT,  NE,  NV,  NH,  NJ,  1 
RI,  SC,  SD,  TN,  TX,  UT,  \ 
INCORPORATED  IN:  Connect: 

National  Grange  Muti 
BUSINESS  ADDRESS:  55  Wesi 
PHONE:  (603)  352-4000. 
$12,451,000.  SURETY  LICEl 
NH,  NY,  NC,  OH,  PA,  RI,  J 
INCORPORATED  IN:  New  Hamj 

National  Indemnity  c 
3024  Harney  Street,  Omaha 
(402)  536-3000.  UNDERWR] 
SURETY  LICENSES  c/ :  AL,  f 
GA,  ID,  IL,  IN,  lA,  KS,  J 
NE,  NV,  NH,  NM,  NC,  ND,  C 
UT,  VT,  VA,  WA,  WV,  WI,  W 


See  Footnotes/Notes  at  end 
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NAC  Reinsurance  Corporation.  BUSINESS  ADDRESS: 
P.  O.  Box  2568,  One  Greenwich  Plaza,  Greenwich,  CT 
06836-2568.    PHONE:   (203)  622-5200.   UNDERWRITING 
LIMITATION  b/:  $40,616,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 
CA,  CO,  DE,  DC,  PL,  ID,  IL,  IN,  lA,  KS,  KY,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  New  York. 

National  American  Insurance  Company.  BUSINESS  ADDRESS: 
1008  Manvel  Avenue,  Chandler,  OK  74834.  PHONE: 
(405)  258-0804.  UNDERWRITING  LIMITATION  b/:  $1,842,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  DC,  FL,  GA,  HI, 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NM,  NY,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VA,  WA, 
WV,  WI,  WY.  INCORPORATED  IN:  Nebraska. 

National-Ben  Franklin  Insurance  Company  of  Illinois. 
BUSINESS  ADDRESS:  200  South  Wacker  Drive,  Chicago,  IL 
60606.    PHONE:   (312)  876-5250.   UNDERWRITING  LIMITATION  b/: 
$8,872,000.  SURETY  LICENSES  c/:  DC,  IL,  IN,  lA,  KY,  MD,  MI, 
MN,  NY,  NC,  ND,  RI,  SD,  WI.  INCORPORATED  IN:  Illinois. 

National  Fire  Insurance  Company  of  Hartford. 
BUSINESS  ADDRESS:  CNA  Plaza,  Chicago,  IL  60685.    PHONE: 
(312)  822-5000.   UNDERWRITING  LIMITATION  b/:  $39,142,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Connecticut. 

National  Gramge  Mutual  Insurance  Company. 
BUSINESS  ADDRESS:  55  West  Street,  Keene,  NH  03431. 
PHONE:   (603)  352-4000.   UNDERWRITING  LIMITATION  b/: 
$12,451,000.  SURETY  LICENSES  c/:  CT,  DE,  DC,  ME,  MD,  MA,  MI, 
NH,  NY,  NC,  OH,  PA,  RI,  SC,  TN,  VT,  VA,  WV,  WI. 
INCORPORATED  IN:  New  Hampshire. 

National  Indemnity  Company.  BUSINESS  ADDRESS: 
3024  Harney  Street,  Omaha,  NE  68131.   PHONE: 
(402)  536-3000.   UNDERWRITING  LIMITATION  b/:  $391,030,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MI,  MN,  MS,  MO,  MT, 
NE,  NV,  NH,  NM,.  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Nebraska. 


See  Footnotes/Notes  at  end  of  Circular 
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NATIONAL  REINSURAHCB  CORPORATION.  BUSINESS  ADDRESS: 
777  Long  Ridge  Road,  Stamford,  CT   06904-2167.    PHONE: 
(203)  329-7700.   UNDERWRITING  LIMITATION  b/ :  $35,574,000. 
SURETY  LICENSES  c/ :  AK,  AZ,  AR,  CA,  CO,  DE,    DC,  FL,  HI,  ID, 
IL,  IN,  IAJ  KS,  KY,  la,  ME,  MD,  MA,  MI,  MN,  MS,  MT,  NE,  NV, 
NJ,  NY,  NCJ  ND,  OH,  OK,  PA,  PR,  RI,  SC,  TN,  TX,  UT,  VT,  VA, 
WA,  WV,  WlJ  WY.  INCORPORATED  IN:  Delaware. 

Hatioiial  Surety  Corporation.  BUSINESS  ADDRESS: 
200  West  Monroe  Street,  Chicago,  IL  60606.    PHONE: 
(312)  580-dOOO.   UNDERWRITING  LIMITATION  b/:  $11,285,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AS,  AZ ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  Illinois. 

National  Union  Fire  Insurance  Company  of  Pittsburgh/  PA. 
BUSIKZSS  ADDRESS:  70  Pine  Street,  New  York,  NY   10270. 
PHONE:   (212)  770-7000.   UNDERWRITING  LIMITATION  b/: 
$88,266,000|.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD, 
MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 
PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI, 


DE,  DC,  FL, 
MA,  MI,  MN, 
OK,  OR,  PA, 


WY.  INCORPORATED  IN:  Pennsylvania. 

Nationwide  Mutual  Insurance  Company.  BUSINESS  ADDRESS: 
One  Nationwide  Plaza,  Columbus,  OH  43216.  PHONE: 
(614)  249-7  111.  UNDERWRITING  LIMITATION  b/:  $129,078,000. 
SURETY  LICEf^SES  c/ :  AL,  AK,  AZ ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
IL/  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
NV,  NH,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI, 
TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 


GA,  HI,  ID, 
MO,  MT,  NE, 
SC,  SD,  TN, 


INCORPORATED  IN:  Ohio. 


NAVIGArORS  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
Street,  New  York,  wf   10038.    PHONE: 
00.   UNDERWRITING  LIMITATION  b/:  $6,282,000. 
~    -   c/:    AL,  AK,  AZ,  DE,  DC,  GA,  HI,  IL,  IN,  lA, 
MD,  MI,  MN,  MS,  MO,  NE,  NJ,  NY,  NC,  ND,  OH,  OK, 
TN,  TX,  UT,  VA,  WA,  WI,  WY.  INCORPORATED  IN: 


123  William 
(212)  406-2 
SURETY  LICEKSES 
KS,  KY,  LA, 
PA,  RI,  SD, 
New  York. 


Av(inue 


Nether 
62  Maple 
UNDERWRITING 
AZ,  CA,  CT, 
NJ,  NY,  NC, 
New  Hampshi 


ands  Insurance  Company  (The).  BUSINESS  ADDRESS: 
Keene,  NH   03431.    PHONE:   (603)  352-3221, 
LIMITATION  b/:  $1,170,000.  SURETY  LICENSES  c/ : 
DC,  GA,  ID,  IL,  IN,  lA,  KY,  ME,  MD,  MI,  NV,  NH, 
OH,  RI,  SC,  UT,  VT,  VA,  WA,  WI .  INCORPORATED  IN: 


]:e. 


See  Footnotes  ;/Notes  at  end  of  Circular 


Hew  Hampshire  Insui 
70  Pine  Street,  New  Yor) 
(212)  770-7000.   UNDERWI 
SURETY  LICENSES  c/ :  AL, 
GA,  GU,  HI,  ID,  IL,  IN, 
MS,  MO,  MT,  NE,  NV,  NH, 
PR,  RI,  SC,  SD,  TN,  TX, 
INCORPORATED  IN:  Pennsy] 

Hobal  Insuranoe  Coa 
LBJ  Freeway,  SUITE:  300, 
243-1886.   UNDERWRITING 
LICENSES  C/:  AL,  AK,  AZ, 
ID,  IL,  IN,  lA,  KS,  KY, 
NE,  NH,  NV,  NM,  NY,  NC, 
TN,  TX,  UT,  VT,  VA,  WA, 

North  American  Rein 
BUSINESS  ADDRESS:  237  Pa 
,  PHONE:   (212)  907-8000. 
$27,622,000.  SURETY  LICE 
DC,  FL,  GA,  HI,  ID,  IL, 
MS,  MO,  MT,  NE,  NJ,  NY, 
TX,  UT,  VT,  VA,  WA,  WI.- 

NORTH  AMERICAN  SPEC 
BUSINESS  ADDRESS:  650  El 
03101-2524.  PHONE:  (6 
LIMITATION  b/:  $3,192,00 
CA,  CO,  CT,  DE,  DC,  FL, 
MD,  MA,  MI,  MN,  MS,  MO,  i 
OH,  OK,  OR,  PA,  RI,  SC, 
WY.  INCORPORATED  IN:  New 

Northbrook  Property 
BUSINESS  ADDRESS:  3075  S< 
60062-7127.  PHONE:  (7i 
LIMITATION  b/:  $18,012,0i 
AR,  CA,  CO,  CT,  DE,  DC,  ] 
LA,  ME,  MD,  MI,  MN,  MS,  1 
ND,  OH,  OK,  OR,  PA,  PR,  ] 
WV,  WI,  WY.  INCORPORATED 

Northern  Assurance  ( 

BUSINESS  ADDRESS:  One  Be< 
PHONE:  (617)  725-6000. 
$20,581,000.  SURETY  LICEl 
DE,  DC,  FL,  GA,  HI,  ID,  ] 
MI,  MN,  MS,  MO,  MT,  NE,  I 
OR,  PA,  RI,  SC,  SD,  TN,  1 
INCORPORATED  IN:  Massachi 

See  Footnotes /Notes  at  end 
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How  Hampshire  Insurance  conpany.  BUSINESS  ADDRESS: 
70  Pine  Street,  Mew  York,  NY   10270.    PHONE: 
(212)  770-7000.   UNDERWRITING  LIMITATION  b/ :  $47,646,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  * 
GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Pennsylvania. 

Hobel  Insurance  Company.  J./  BUSINESS  ADDRESS:  3010 
LBJ  Freeway,  SUITE:  300,  Dallas,  TX  75234.    PHONE:  (214) 
243-1886.   UNDERWRITING  LIMITATION  b/:  $2,542,000.   SURETY 
LICENSES  C/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  FL,  GA,  HI, 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT, 
NE,  NH,  NV,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Texas. 

Nortb  American  Reinsurance  Corporation. 

BUSINESS  ADDRESS:  237  Park  Avenue,  New  York,  NY  10017. 
PHONE:   (212)  907-8000.   UNDERWRITING  LIMITATION  b/ : 
$27,622,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  CA,  CO,  CT,  DE, 
DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
MS,  MO,  MT,  NE,  NJ,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  SC,  SD,  TN, 
TX,  UT,  VT,  VA,  WA,  WI.  INCORPORATED  IN:  New  York. 

NORTH  AMERICAN  SPECIALTY  INSURANCE  COMPANY. 
BUSINESS  ADDRESS:  650  Elm  Street,  6th  Floor,  Manchester,  NH 
03101-2524.    PHONE:   (603)  644-6600.   UNDERWRITING 
LIMITATION  b/:  $3,192,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME, 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND, 
OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI, 
WY.  INCORPORATED  IN:  New  Hampshire. 

Nortlibrook  Property  and  Casualty  Insurance  Company. 
BUSINESS  ADDRESS:  3075  Sanders  Rd.,  Ste  HIB,  Northbrook,  IL 
60062-7127.    PHONE:   (708)  402-5000.   UNDERWRITING 
LIMITATION  b/:  $18,012,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 
AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY, 
LA,  ME,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC, 
ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA, 
WV,  WI,  WY.  INCORPORATED  IN:.  Illinois. 

Northern  Assiirance  Company  of  America  (The) . 
BUSINESS  ADDRESS:  One  Beacon  Street,  Boston,  MA  02108. 
PHONE:   (617)  725-6000.   UNDERWRITING  LIMITATION  b/ : 
$20,581,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
rDE,    DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Massachusetts. 

See  Footnotes /Notes  at  end  of  Circular 
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HORTHWESTERN  PACIFIC  INDEMNITY  COMPANY. 
BUSINESS  ADDRESS:  15  Mountain  View  Road,  P.O.  Box  1615, 
Warren,  NJ   07061-1615.    PHONE:   (503)  221-4240. 
UNDERWRrriNG  LIMITATION  b/:  $2,203,000.  SURETY  LICENSES  c/: 
CA,  OK,  OR,  TX,  WA.  INCORPORATED  IN:  Oregon. 

Oceaaic  Insurance  and  Surety  Compemy.  BUSINESS  ADDRESS: 
1450  E.  Aaerican  Lane,  20th  Floor,  Schaumburg,  IL  60173. 
PHONE:   (708)  517-2510.   UNDERWRITING  LIMITATION  b/: 
$392,000.  SURETY  LICENSES  c/:  IL,  NM.  INCORPORATED  IN:  Illinois. 

Ohio  Casualty  Insurance  Company  (The) . 

BUSINESS  Address:  136  North  Third  street,  Hamilton,  OH 
45025.    PHONE:   (513)  867-3000.   UNDERWRITING  LIMITATION  b/ : 
$71,357,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CO,  CT,  DE, 
DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA,  MI,  MN, 
MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORA-fED  IN:  Ohio. 

Ohio  .Farmers  Insurance  Compemy.  BUSINESS  ADDRESS: 
P.O.  Box  ^001,  Westfield  Centr,  OH   44251-5001.    PHONE: 
(216)  887^0101.   UNDERWRITING  LIMITATION  b/:  $37,006,000. 
SURETY  LICENSES  c/ :  AL,  AZ,  AR,  CA,  CO,  DE,  DC,  PL,  GA,  ID, 
IL,  IN,  lA,  KY,  LA,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ, 
NM,  NY,  Nd,  ND,  OH,  OK,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA, 
WA,  WV,  WI,  WY.  INCORPORATED  IN:  Ohio. 

Oklahoma 


Post  Officje 
(918)  587- 
SURETY 


Surety  Company.  BUSINESS  ADDRESS: 
Box  1409,  Tulsa,  OK  74101.    PHONE: 
7221.   UNDERWRITING  LIMITATION  b/:  $728,000. 

c/:  AR,  KS,  OK,  TX.  INCORPORATED  IN:  Oklahoma 


LICENSES 


Jux  CENSES 


Old 
Post  Offide 
(412)  834- 
SURETY 
GA,  GU,  HI 
MS,  MO,  MT 
PR,  RI,  SC 
INCORPORATED 


Republic  Insurance  Compauiy.  BUSINESS  ADDRESS: 
e  Box  789,  Greensburg,  PA   15601-0789.    PHONE: 
5000^   UNDERWRITING  LIMITATION  b/:  $28,265,000. 

c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  OE,  DC,  PL, 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
^  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  wr,  WY. 
IN:  Pennsylvania. 


Old  Republic  Surety  Company.  BUSINESS  ADDRESS: 
P.O.  Box  1^35,  Milwaukee,  WI  53201.  PHONE: 
(414>  797-J640.  UNDERWRITING  LIMITATION  b/:  $1,183,000. 
SURETY  LICENSES  C/:  AL,  AZ,  AR,  CA,  CO,  DC,  GA,  ID,  IL,  IN, 
lA,  KS,  MD,  MN,  MS,  MO,  MT,  NE,  NV,  NM,  NC,  OH,  OK,  OR,  PA, 
SC,  SD,  TN|,  TX,  UT,  VA,  WA,  WI,  WY.  INCORPORATED  IN: 
Wisconsin. 


See  Footnot 


2s/Notes  at  end  of  Circular 


Pacific  Employers  .1 
1601  Chestnut  Street,  P. 
19192.    PHONE:   (215)  1 
$16,781,000.  SURETY  LICE 
DE,  DC,  PL,  GA,  HI,  ID, 
MI,  MN,  MS,  MO,  MT,  NE, 
OR,  PA,  PR,  RI,  SC,  SD, 
WY.  INCORPORATED  IN:  Cal 

Pacific  Indemnity  G 
P.O.  Box  1615,  15  Mounta 
07061-1615.    PHONE:   (9 
LIMITATION  b/:  $54,309,0 
AR,  CA,  CO,  CT,  DE,  DC, 
LA,  ME,  MD,  MA,  MI,  MN, 
NC,  ND,  OH,  OK,  OR,  PA, 
WV,  WI,  WY.  INCORPORATED 

Pacific  Insurance  C 

1001  Bishop  Street,  P.O. 
PHONE:   (808)  546-5700. 
$27,673,000.  SURETY  LICE 

Peerless  Insurance 

62  Maple  Avenue,  Keene, 
UNDERWRITING  LIMITATION 
AL,  AK,  AZ,  AR,  CA,  CO, 
KS,  KY,  LA,  ME,  MD,  MI,  ; 
NC,  ND,  OH,  OK,  OR,  PA, 
WV,  WI,  WY.  INCORPORATED 

Pekin  Insurance  Com; 
2505  Court  Street,  Pekin 
(309)  346-1161.  UNDERWR 
SURETY  LICENSES  c/:  IL,  : 

Pennsylvania  Genera: 
BUSINESS  ADDRESS:  436  Wa! 
Philadelphia,  PA  19105-: 
UNDERWRITING  LIMITATION  1 
AL,  AZ,  AR,  CA,  CO,  CT,  I 
MI,  MN,  MO,  NE,  NH,  NJ,  1 
WV,  WI.  INCORPORATED  IN: 

Pennsylvania  Manufa< 
BUSINESS  ADDRESS:  925  Ch< 
19107.  PHONE:  (215)  6: 
$15,156,000.  SURETY  LICEl 
GA,  ID,  IL,  IN,  lA,  KY,  1 
NH,  NJ,  NM,  NY,  NC,  OH,  ( 
VA,  WA,  WV,  WI.  INCORPOW 

See  Pootnotes/Notes  at  enc 
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Pacific  Employers  Insurance  Company.  BUSINESS  ADDRESS: 
1601  Chestnut  Street,  P.O.  Box  7716,  Philadelphia,  PA 
19192.    PHONE:   (215)  761-1000.   UNDERWRITING  LIMITATION  b/ : 
$16,781,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI, 
WY.  INCORPORATED  IN:  California. 

Pacific  Indemnity  Company.  BUSINESS  ADDRESS: 
P.O.  Box  1615,  15  Mountain  View  Road,  Warren,  NJ 
07061-1615.    PHONE:   (908)  903-2000.   UNDERWRITING 
LIMITATION  b/:  $54,309,000.  SURETY  LICENSES  C/ :  AL,  AK,  AZ, 
AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY, 
LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY, 
NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA, 
WV,  WI,  WY.  INCORPORATED  IN:  California. 

Pacific  Insurance  Company,  Limited.  BUSINESS  ADDRESS: 
1001  Bishop  Street,  P.O.  Box  1140,  Honolulu,  HI   96807. 
PHONE:   (808)  546-5700.   UNDERWRITING  LIMITATION  b/ : 
$27,673,000.  SURETY  LICENSES  c/:  HI.  INCORPORATED  IN:  Hawaii. 

Peerless  Insurance  Company.  BUSINESS  ADDRESS: 
62  Maple  Avenue,  Keene,  NH  03431.  PHONE:  (603)  358-3810. 
UNDERWRITING  LIMITATION  b/ :  $7,139,000.  SURETY  LICENSES  c/: 
AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA, 
KS,  KY,  LA,  ME,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NM,  NY, 
NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA, 
WV,  WI,  WY.  INCORPORATED  IN:  New  Hampshire. 

Pekin  Insurance  Company.  BUSINESS  ADDRESS: 
2505  Court  Street,  Pekin,  IL  61558.    PHONE: 
(309)  346-1161.   UNDERWRITING  LIMITATION  b/:  $2,954,000. 
SURETY  LICENSES  c/:  IL,  IN,  lA,  WI.  INCORPORATED  IN:  Illinois. 

Pennsylvania  General  Insurance  Company. 
BUSINESS  ADDRESS:  436  Walnut  Street,  P.O.  Box  1109, 
Philadelphia,  PA   19105-1109.    PHONE:   (215)  625-1000. 
UNDERWRITING  LIMITATION  b/ :  $14,983,000.  SURETY  LICENSES  c/: 
AL,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  GA,  IL,  IN,  KS,  KY,  MD,  MA, 
MI,  MN,  MO,  NE,  NH,  NJ,  NM,  MY,  OH,  PA,  RI,  TN,  TX,  VA,  WA, 
WV,  WI.  INCORPORATED  IN:  Pennsylvania. 

Pennsylvania  Manufacturers*  Association  Insurance  Company. 
BUSINESS  ADDRESS:  925  Chestnut  Street,  Philadelphia,  PA 
19107.    PHONE:   (215)  629-5124.   UNDERWRITING  LIMITATION  b/: 
$15,156,000.  SURETY  LICENSES  c/:  AK,  AZ,  CA,  CO,  DE,  DC,  FL, 
GA,  ID,  IL,  IN,  lA,  KY,  LA,  MD,  MA,  MI,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  OH,  OK,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  WA,  WV,  WI.  INCORPORATED  IN:  Pennsylvania. 


See  Footnotes/Notes  at  end  of  Circular 
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Pennsylvamia  Millers  Mutual  Insurance  Company. 
BUSINESS  ADDRESS:  72  North  Franklin  Street,  Wilkes-Barre, 
PA   18773-P016.    PHONE:   (717)  822-8111.   UNDERWRITING 
LIMITATION  b/:  $3,374,000.  SURETY  LICENSES  c/:  AL,  GT,  DC,  FL, 
GA,  ID,  IN,  KS,  ME,  MD,  MA,  MS,  MO,  NH,  NJ,  NY,  NC,  ND,  PA, 
RI,  SC,  TN,  UT,  VT,  VA,  WA.  INCORPORATED  IN:  Pennsylvan^ia . 

Pennsylvania  National  Mutual  Casualty  Insurance  Company. 
BUSINESS  ADDRESS:  P.O.  Box  2361,  Harrisburg,  PA  17105-2361. 
PHONE:   (7i7)  234-4941.   UNDERWRITING  LIMITATION  b/: 
$18,894,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CO,  DE,  DC, 
FL,  GA,  IDL  IL,  in,  IA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  NE,  NJL  NM,  NY,  NC,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VAl  WA,  WV,  WI .  INCORPORATED  IN:  Pennsylvania. 

Personal  Service  Insurance  Co.  (The).  BUSINESS  ADDRESS: 
P.O.  BOX  1^6,  Columbus,  OH   43216-1226.    PHONE: 
(614)  221-5115.   UNDERWRITING  LIMITATION  b/:  $3,093,000. 
SURETY  LICENSES  c/:  IN,  OH.  INCORPORATED  IN:  OHIO. 

Phoenix  Assureuice  Compzmy  of  New  York. 
BUSINESS  APDRESS:  4  World  Trade  Center,  SUITE:  6274, 
New  York,  NY   10048.    PHONE:   (212)  775-1300. 
UNDERWRITING  LIMITATION  b/ :  $5,169,000.  SURETY  LICENSES  c/: 
AL,  AK,  AZi  AR,  CA,  CO,  CT',  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL, 
IN,  IA,  KSJ  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM   NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN, 
TX,  UT,  VTJ  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
New  Hampshire. 

Phoenix  Insurance  Company  (The).  BUSINESS  ADDRESS: 
One  Tower  Square,  Hartford,  CT  06183-6014.    PHONE: 
(203)  277-0  111.   UNDERWRITING  LIMITATION  b/:  $49,304,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
IL,  IN,  IA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 


Pioneer 

3900  East 
PHONE:   (3 
$127,000. 


GA,  HI,  ID, 
MO,  MT,  NE, 
RI,  SC,  SD, 
INCORPORATID  IN:  Connecticut. 


General  Insurance  Compzmy.  BUSINESS  ADDRESS: 
Jjexico  Avenue,  SUITE:  330,  Denver,  CO  80210. 

)  758-8122.   UNDERWRITING  LIMITATION  b/ : 
dURETY  LICENSES  c/ :  CO.  INCORPORATED  IN:  Colorado, 


PLANEOJ  INDEMNITY  COMPANY.  BUSINESS  ADDRESS: 
410  17th  St^reet,  SUITE:  1675,  Denver,  CO   80202.    PHONE: 
(713)  961-3)300.   UNDERWRITING  LIMITATION  b/ :  $602,000. 
SURETY  LICENSES  c/:  AL,  CO,  GA,  HI,  ID,  IN,  KS,  KY,  MO,  MT, 
OR,  SD,  TX,  WA,  WV.  INCORPORATED  IN:  Colorado. 


See  Footnote 


s/Notes  at  end  of  Circular 
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PREFERRED  NATIONAL  ] 
P.O.  Box  407003,  FT  Laudt 
(305)  752-1222.  UNDERWR] 
SURETY  LICENSES  c/:  PL.  ] 

Progressive  Casualty 

BUSINESS  ADDRESS:  6300  Wj 
OH  44143-2182.  PHONE; 
LIMITATION  b/:  $8,566,00C 
CO,  CT,  DE,  DC,  FL,  GA,  C 
MD,  MA,  MI,  MN,  MS,  MO,  K 
OK,  OR,  PA,  RI,  SC,  SD,  1 
INCORPORATED  IN:  Ohio. 

PROTECTION  MUTUAL  IK 
300  S.  Northwest  Highway, 
(708)  825-4474.  UNDERWRI 
SURETY  LICENSES  c/:  AL,  A 
GA,  HI,  ID,  IL,  IN,  IA,  K 
MO,  MT,  NE,  NV,  NH,  NJ,  N 
RI,  SC,  SD,  TN,  TX,  UT,  V 
INCORPORATED  IN:  Illinois 

Protective  Insurance 

1099  North  Meridian  Stree 
PHONE:  (317)  636-9800. 
$15,787,000.  SURETY  LICEN 
DE,  DC,  FL,  GA,  HI,  ID,  I 
MI,  MN,  MS,  MO,  MT,  NE,  K 
OR,  PA,  RI,  SC,  SD,  TN,  T 
INCORPORATED  IN:  Indiana. 

Prudential  Reinsuran( 
3  Gateway  Center,  Newark, 
(201)  802-8000.  UNDERWRr 
SURETY  LICENSES  c/:  AL,  A] 
GA,  GU,  HI,  ID,  IL,  IN,  li 
MO,  MT,  NE,  NV,  NH,  NJ,  Nl 
SC,  SD,  TN,  TX,  UT,  VT,  VJ 

Reinsurance  Corporate 

BUSINESS  ADDRESS:  80  Maid< 
PHONE:  (212)  363-4440.  I 
$6,769,000.  SURETY  LICENSI 
DC,  FL,  GA,  ID,  IL,  IN,  i; 
MT,  NE,  NV,  NJ,  NM,  NY,  NC 
TN,  TX,  UT,  VT,  VA,  VI,  W/ 
New  York. 


See  Footnotes/Notes  at  end 
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PREFERRED  NATIONAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
P.O.  Box  407003,  FT  Lauderdale,  PL  33340-7003.    PHONE- 
(305)  752-1222.   UNDERWRITING  LIMITATION  b/:  $1,009,000 
SURETY  LICENSES  c/:  FL.  INCORPORATED  IN:  FLORIDA. 

Progressive  Casualty  Insurance  Company. 
BUSINESS  ADDRESS:  6300  Wilson  Mills  Road,  Mayfield  Villaqe 
OH   44143-2182.    PHONE:   (216)  461-5000.   UNDERWRITING    ' 
LIMITATION  b/:  $8,566,000.  SURETY  LICENSES  c/:  AL,  AK.  AZ   CA 
CO,  CT,  DE,  DC,  FL,  GA,  GU,  ID,  IL,  IN,  lA,  KS,  KY,  ll,    ME,   ' 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NY,  NC,  ND,  OH 
OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY 
INCORPORATED  IN:  Ohio.  r   x,  r,i. 

PROTECTION  MUTUAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS- 
300  S.  Northwest  Highway,  Park  Ridge,  IL  60068.    PHONE- 
(708)  825-4474.   UNDERWRITING  LIMITATION  b/:  $33,781,000 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,' 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Illinois. 

Protective  Insurance  Company.  BUSINESS  ADDRESS: 
1099  North  Meridian  Street,  Indianapolis,  IN  46204. 
PHONE:   (317)  636-9800.   UNDERWRITING  LIMITATION  b/: 
$15,787,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  Indiana. 

Prudential  Reinsurance  Company.  BUSINESS  ADDRESS: 
3  Gateway  Center,  Newark,  NJ  07102-4077.   PHONE: 
(201)  802-8000.   UNDERWRITING  LIMITATION  b/:  $41,515,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  ND,  OH,  OK,  OR,  PA,  PR,  RI, 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WI.  INCORPORATED  IN:  Delaware. 

Reinsurance  Corporation  of  New  YorX  (The) . 

BUSINESS  ADDRESS:  80  Maiden  Lane,  New  York,  NY   10038. 
PHONE:   (212)  363-4440.   UNDERWRITING  LIMITATION  b/: 
$6,769,000.  SURETY  LICENSES  c/:  AL,  AK,  AS,  AZ ,  AR,  CA,  CO, 
DC,  FL,  GA,  ID,  IL,  IN,  lA,  KY,  LA,  ME,  MD,  MI,  MN,  MS,  MO, 
MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
New  York. 


See  Footnotes/Notes  at  end  of  Circular 
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Relikiice  Insurance  Compsmy.  BUSINESS  ADDRESS: 
4  Penn  Center  Plaza,  Philadelphia,  PA   19103.    PHONE: 
(215)  8 64 f 4 000.   UNDERWRITING  LIMITATION  b/ :  $36,560,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  GtJ,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  Mp,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  Pennsylvania. 

Reliince  National  Indemnity  Compzuiy.  BUSINESS  ADDRESS: 
4  Penn  Cetiter  Plaza,  Philadelphia,  PA  19103.   PHONE: 
(215)  864t4000.   UNDERWRITING  LIMITATION  b/ :  $6,341,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  m6,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Wisconsin. 

Reliance  National  Insurance  Company  of  New  York. 
BUSINESS  ADDRESS:  4  Penn  Center  Plaza,  Philadelphia,  PA 
19103.    PHONE:   (215)  864-4000.   UNDERWRITING  LIMITATION  b/: 
$2,383,00(1.  SURETY  LICENSES  c/ :  NY.  INCORPORATED  IN:  New  York, 

ReptiOlic  Western  Insurance  Compemy.  BUSINESS  ADDRESS: 
2721  North  Central  Avenue,  Phoenix,  AZ  85004-1120. 
PHONE:   (e02)  263-6755.   UNDERWRITING  LIMITATION  b/ : 
$10,806,0(0.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MC,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  RI,  SC  ,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  Arizona. 

Royal  Indemnity  Company.  BUSINESS  ADDRESS: 
9300  Arrovlpoint  Blvd.,  P.O.  Box  1000,  Charlotte,  NC 
28201-lOod.    PHONE:   (704)  522-2000.   UNDERWRITING 
LIMITATIO^  b/:  $14,356,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 
AR,  CA,  CC,  CT,  DE,  DC,  FL,  GA,  nL ,    ID,  IL,  IN,  lA,  KS,  KY, 
LA,  ME,  ME,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  MY, 
NC,  ND,  Ot,  OK,  OR,  PA,  RI,  SC,    SD,  TN,  TX,  UT,  VT,  VA,  WA, 
WV,  WI,  W\ ,  INCORPORATED  IN:  Delaware. 

SAPEcIo  Insurance  Company  of  America.  BUSINESS  ADDRESS: 
SAFECO  Plaza,  Seattle,  WA  98185.  PHONE:  (206)  545-5000. 
UNDERWRITING  LIMITATION  b/ :  $79,599,000.  SURETY  LICENSES  c/ : 
AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL, 
IN,  lA,  K£,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  Nl^,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC,  SD,  TN,  TX, 
UT,  VA,  WA|,  WV,  WI,  WY.  INCORPORATED  IN:  Washington. 


See  Footnotes/Notes  at  end  of  Circular 


SAFECO  Insurance  c* 
SAFECO  PLAZA,  Seattle,  \ 
UNDERWRITING  LIMITATION 
AZ,  CO,  IL,  KS,  KY,  MD, 
TX,  UT,  WI,  WY.  INCORPOI 

SAFECO  National  ins 
SAFECO  Plaza,  Seattle,  \ 
UNDERWRITING  LIMITATION 
CO,  KY,  MD,  MO,  NY,  UT, 

SCOR  REINSURANCE  CC 
110  William  Street,  Suit 
PHONE:   (212)  978-8200. 
$18,839,000.  SURETY  LICI 
MI,  MS,  NE,  NM,  NY,  NC, 
New  York. 

Sea  Insurance  Compa 
BUSINESS  ADDRESS:  10  Eas 
NY  10022.  PHONE:  (21 
LIMITATION  b/:  $10,438,0 
CA,  CT,  DE,  ID,  IL,  IN, 
MT,  NE,  NV,  NH,  NJ,  NM, 
TN,  UT,  VT,  VA,  WA,  WV, 

Seaboard  surety  Com 
Burnt  Mills  Road  and  Rou 
PHONE:  (908)  658-3500. 
$11,866,000.  SURETY  LICE 
DE,  DC,  FL,  GA,  GU,  HI, 
MA,  MI,  MN,  MS,  MO,  MT,  ] 
OK,  OR,  PA,  PR,  RI,  SC,  1 
WI,  WY.  INCORPORATED  IN: 

SECURITY  INSURANCE  ( 
BUSINESS  ADur<ESS:  P.O.  B( 
PHONE:  (203)  674-6600. 
$18,148,000.  SURETY  LICEl 
DE,  DC,  FL,  GA,  HI,  ID,  : 
MN,  MS,  MO,  MT,  NE,  NV,  1 
SC,  SD,  TN,  TX,  UT,  VT,  \ 
CONNECTICUT. 

Security  National  li 
Post  Office  Box  655028,  I 
(214)  360-8000.  UNDERWR] 
SURETY  LICENSES  c/:  AL,  / 
MS,  MO,  MT,  NE,  NM,  OH,  C 
Texas . 


See  Footnotes/Notes  at  end 
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8APEC0  Insurance  Compzmy  of  Illinois.  BUSINESS  ADDRESS: 
SAFECO  PLAZA,  Seattle,  WA   98185.    PHONE:   (708)  490-2900 
UNDERWRITING  LIMITATION  b/:  $9,261,000.  SURETY  LICENSES  c/ :* 
AZ,  CO,  IL,  KS,  KY,  MD,  MI,  MN,  MS,  NE,  NM,  OH,  OR,  PA,  TN, 
TX,  UT,  WI,  WY.  INCORPORATED  IN:  Illinois. 

SAFECO  National  Insurance  Company.  BUSINESS  ADDRESS: 
SAFECO  Plaza,  Seattle,  WA  98185.    PHONE:   (206)  545-5000. 
UNDERWRITING  LIMITATION  b/:  $4,886,000.  SURETY  LICENSES  c/- 
CO,  KY,  MD,  MO,  NY,  UT,  WI.  INCORPORATED  IN:  Missouri. 

8C0R  REINSURANCE  COMPANY.  BUSINESS  ADDRESS: 
110  William  Street,  Suite  1800,  New  York,  NY  10038. 
PHONE:   (212)  978-8200.   UNDERWRITING  LIMITATION  b/: 
$18,839,000.  SURETY  LICENSES  c/:  AL,  AZ,  CA,  ID,  IN,  lA,  LA 
MI,  MS,  NE,  NM,  NY,  NC,  OH,  OK,  OR,  PA,  TX.  INCORPORATED  IN: 
New  York. 

Sea  Insurance  Company  of  America  (The) . 
BUSINESS  ADDRESS:  10  East  50th  Street,  27th  Floor,  New  York 
NY   10022.    PHONE:   (212)  753-8130.   UNDERWRITING 
LIMITATION  b/:  $10,438,000.  SURETY  LICENSES  c/ :  AK,  AZ ,  AR 
CA,  CT,  DE,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MI,  MN,  MS,  MO 
MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SD 
TN,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  New  York. 

Seaboard  Surety  Company.  BUSINESS  ADDRESS: 
Burnt  Mills  Road  and  Route  206,  Bedminster,  NJ  07921. 
PHONE:   (908)  658-3500.   UNDERWRITING  LIMITATION  b/: 
$11,866,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  PL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 
OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV. 
WI,  WY.  INCORPORATED  IN:  New  York. 

SECURITY  INSURANCE  COMPANY  OP  HARTFORD. 
BUSINESS  hDutiESS:    P.O.  Box  420,  Hartford,  CT  06141. 
PHONE:   (203)  674-6600.   UNDERWRITING  LIMITATION  b/: 
$18,148,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI , 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
CONNECTICUT. 

Security  National  Insurance  Compzmy.  BUSINESS  ADDRESS: 
Post  Office  Box  655028,  Dallas,  TX   75265-5028.    PHONE: 
(214)  360-8000.   UNDERWRITING  LIMITATION  b/ :  $1,274,000. 
SURETY  LICENSES  c/:  AL,  AR,  CA,  CO,  GA,  ID,  IL,  IN,  KS,  KY, 
MS,  MO,  MT,  NE,  NM,  OH,  OK,  OR,  TX,  WI,  WY.  INCORPORATED  IN: 
Texas. 


See  Pootnotes/Notes  at  end  of  Circular 
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Select  Insurance  Coapany.  BUSINESS  ADDRESS: 
Post  Office  Box  1771,  Dallas,  TX  75221-1771.    PHONE: 
(214)  650-2800.   UNDERWRITING  LIMITATION  b/ :  $2,265,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  DE,  DC,    FL,  GA, 
ID,  IL,  IN,  lA,  KY,  LA,  MD,  MI,  MS,  MO,  MT,  NE,  NV,  NM,  NC, 
OH,  OR,  SC,  SD,  TN,  TX,  VT,  VA,  WA,  WV,  WI,  WY. 

INCORPORATTED  IN:  Texas. 

■  ■    ■ 

!  ■     .  .  ■ 

Selejctive  Insurance  Company  of  America. 
BUSINESS  ADDRESS:  Wantage  Avenue,  Branchville,  NJ  07890. 
PHONE:   (201)  948-3000.   UNDERWRITING  LIMITATION  b/ : 
$11,846,000.  SURETY  LICENSES  c/:  AL,  DE,  DC,  FL,  GA,  MD,  MS, 
NJ,  NY,  NC,  PA,  SC,  TX,  VA.  INCORPORATED  IN:  New  Jersey. 

SENTINEL  INSURANCE  COMPANY,  LTD..  BUSINESS  ADDRESS: 
1001  Bishop  Street,  P.O.  Box  1140,  Honolulu,  HI   96807. 
PHONE:   (fe08)  546-5700.   UNDERWRITING  LIMITATION  b/ : 
$1,529,000.  SURETY  LICENSES  c/ :  HI.  INCORPORATED  IN:  Hawaii. 

Sentry  insurance  A  Mutual  Compeuiy.  BUSINESS  ADDRESS: 
1800  North  Point  Drive,  Stevens  Point,  WI   54481.    PHONE: 
(715)  346-6000.   UNDERWRITING  LIMITATION  b/ :  $95,302,000. 
SURETY  LICrENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TK,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Wisconsin. 

Signot  Star  Reinsurance  Company.  BUSINESS  ADDRESS: 
100  Campui  Drive,  P.O.  Box  853,  Florham  Park,  NJ  ' 
07932-0853.    PHONE:   (201)  301-8000.   UNDERWRITING 
LIMITATION  b/:  $24,015,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ, 
AR,  CA,  C6,  CT,  DE,  DC,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  MD,  MI, 
MN,  MS,  MT,  NE,  NV,  NJ,  NM,  NY,  ND,  OH,  OK,  OR,  PA,  RI ,  SC, 
SD,  UT,  VT,  VA,  WA,  WV,_WI.  INCORPORATED  IN:  Delaware. 

Skanaia  America  Reinsurauxce  corporation. 

BUSINESS  ADDRESS:  One  Liberty  Plaza,  New  York,  NY   10006.. 
PHONE:   (:i2)  978-4700.   UNDERWRITING  LIMITATION  b/ : 
$26,249,0(0.  SURETY  LICENSES  c/:  AL,  AZ ,  CA,  DE,  DC,  GA,  ID, 
IL,  IN,  i;.,  MI,  MS,  MT,  NE,  NY,  OH,  OK,  OR,  PA,  TN,  TX,  UT, 
VA,  WA,  WI.  INCORPORATED  IN:  Delaware. 

SOREMA  NORTH  AMERICA  REINSURANCE  COMPANY. 
BUSINESS  ADDRESS:  199  Water  Street,  New  York,  NY 


10038-352 
LIMITATIO^ 


HI,  ID,  II,  lA,  KS,  LA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NM,  NY, 


OH,  OR,  PJ 
New  York. 


See  Footnotes/Notes  at  end  of  Circular 


PHONE:   (212)  480-1900.   UNDERWRITING 
b/:  $10,531,000.  SURETY  LICENSES  c/:  AK,  AZ ,  DC, 


,  RI,  SD,  TN,  TX,  UT,  WA,  WI.  INCORPORATED  IN: 
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St.  Paul  Fire  and  Marine  Insurance  Coapany. 
BUSINESS  ADDRESS:  385  Washington  Street,  St.  Paul  MN 
55102.    PHONE:   (6ia>  221-7911.   UNDERWRITING  LIMITATION  i>/ ' 
$112,284,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI-,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK 
OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI 
WY.  INCORPORATED  IN:  Minnesota.  .  /  «-l, 

,«.   ST.  PAUL  GUARDIAN  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
385  Washington  Street,  St.  Paul,  MN  55102.    PHONE- 
(612)  221-7911.   UNDERWRITING  LIMITATION  b/ :  $2,654,000 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CO,  CT,  DE,  DC,  FL,  GA 
HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,' 
MT,  NE,  NH,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  RI,  SC,  SD,  TN   TX 
UT,  VT,  VA,  WA,  WV,  WI.  INCORPORATED  IN:  Minnesota. 

St.  Paul  Mercury  Insurance  Company.  BUSINESS  ADDRESS: 
385  Washington  Street,  St.  Paul,  MN  55102.    PHONE: 
(612)  221-7911.   UNDERWRITING  LIMITATION  b/:  $5,067,000. 
SURETY  LICENSES  C/:  AL,  AK,  AZ ,  AR,  CA,  CO,  CT,  DE,  DC,  FL 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  Ms! 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI 
SC,  SD,,TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY.  INCORPORATED  IN: 
Minnesota. 

Standard  Fire  Insurance  Company  (The) . 
BUSINESS  ADDRESS:  151  Fannington  Avenue,  Hartford,  CT 
06156.    PHONE:   (203)  273-0123.   UNDERWRITING  LIMITATION  b/ : 
$54,181,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI , 
WY.  INCORPORATED  IN:  Connecticut. 

Star  Insurance  Company.  BUSINESS  ADDRESS: 
26600  Telegraph  Road,  Southfield,  MI   48034.    PHONE: 
(313)  358-4020.   UNDERWRITING  LIMITATION  b/ :  $2,368,000. 
SURETY  LICENSES  c/ :  AK,  AZ,  AR,  CA,  CO,  DE,  DC,  FL,  GA,  ID, 
IL,  IN,  lA,  KS,  KY,  LA,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ, 
NM,  NY,  ND,  OH,  OK,  OR,  PA,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA, 
WV,  WI,  WY.  INCORPORATED  IN:  Michigan.  - 

State  Automobile  Kutual  Insureuice  Company. 
BUSINESS  ADDRESS:  518  East  Broad  Street,  Columbus,  OH 
43215-3976.    PHONE:   (614)  464-5000.   UNDERWRITING 
LIMITATION  b/:  $33,487,000.  SURETY  LICENSES  c/ :  AL,  AZ ,  AR, 
CO,  FL,  GA,  IL,  IN,  lA,  KS,  KY,  MD,  MI,  MN,  MS,  MO,  MT,  NE, 
NC,  ND,  OH,  PA,  SC,  SD,  TN,  VA,  WV,  WI ,  WY.  INCORPORATED  IN: 
Ohio. 


See  Footnotes/Notes  at  end  of  Circular 
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Stata  Farm  Fire  and  Casualty  Company.  BUSINESS  ADDRESS: 
112  East  Washington  Street,  Bloomington,  XL  61701. 
PHONE:   (3d9)  766-2311.   UNDERWRITING  LIMITATION  b/ : 
$176,787, OQO.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DH;  DC,  FLJ  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS„  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  RI^  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORAT8D  IN:  Illinois. 


State  surety  Company.  BUSINESS  ADDRESS:  P.O.  Box  1976, 
Des  Moines,  lA  50306.    PHONE:   (515)  270-0009. 
UNDERWRITING  LIMITATION  b/:  $356,000.  SURETY  LICENSES  c/ :  AZ, 
CO,  DC,  ID,  IL,  lA,  KS,  MN,  MO,  MT,  NE,  NM,  ND,  OK,  SD,  WI, 
WY.  INCORPORATED  IN:  Iowa. 

Stateiiide  Insiurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  799,  WauJcegan,  IL   60079.    PHONE:   (708)  662-0073. 
UNDERWRITING  LIMITATION  b/ :  $623,000.  SURETY  LICENSES  c/ :  AZ, 
AR,  IL,  IN,  lA,  MN,  MO,  NE,  NV,  OH,  TN,  WI.  INCORPORATED  IN: 
Illinois. 

SUN  INSURANCE  COMPANY  OF  NEW  YORK  2.1 

8\m  Inaurance  Office  of  America  Inc..  BUSINESS  ADDRESS: 
10  East  50th  Street,  27th  Floor,  New  York,  NY  10022. 
PHONE:   (21^)  753-8130.   UNDERWRITING  LIMITATION  b/ : 
$11,840,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,!MQ,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  ND,  OH,  OK,  PA, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  New  York. 

Surety  Company  of  the  Pacific.  BUSINESS  ADDRESS: 
Post  Office  Box  1067,  Northridge,  CA  91328.    PHONE: 
(818)  894-7878.   UNDERWRITING  LIMITATION  b/ :  $601,000. 
SURETY  LICENSES  c/ :  CA.  INCORPORATED  IN:  California. 

TEXAS  PACIFIC  INDEMNITY  COMPANY.  BUSI.rESS  ADDRESS: 
Diamond  Shanrock  Tower,  717  North  Harwood,  Dallas,  TX 
75201.    PHONE:   (214)  754-0777.   UNDERWRITING  LIMITATION  b/ : 
$666,000.  SURETY  LICENSES  c/ :  AR,  TX.  INCORPORATED  IN:  Texas. 

TIG  Insurance  Company.  BUSINESS  ADDRESS: 
P.  O.  Box  1^2870,  Irving,  TX  75015-8810.    PHONE: 
(818)  596-5600.   UNDERWRITING  LIMITATION  b/ :  $86,355,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 


GA,  GU,  HI, 
MS,  MO,  MT, 
RI,  SC,  SD, 


ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 


INCORPORATE!)  IN:  California. 


See  Footnotes /Notes  at  end  of  Circular 
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7n  MofJ^M^^^'^*''*^  company  of  Michigan.  BUSINESS  ADDRESS: 
70  West  Michigan  Avenue,  Battle  Creek,  MI   49017     phonf- 
(818)  596-5000.   UNDERWRITING  LIMITAxioN  b/'  $2  -iss  OoS 
SURETY  LICENSES  c/ :  AR,  ID,  IL.  IN   lA   KS   KY   MT  '^   ,^ 
.SD,  TX,  UT,  WY.  INCORP^RATilD  IN:  Michigan  '    '    '  '^'  '^' 

■,-,-,  o"?u^f®°f®^  insurance  Company.  BUSINESS  ADDRESS: 
333  South  Anita  Drive,  Orange,  CA   92668.    PHONE- 

Sy'lIcISsES  ./'"''^^'^Jv'^?  LIMITATION  b/ :  $12,^97,000. 

bURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO   CT   DF   nr   ft 

GA,  GU,  HI/  ID,  IL,  IN,  lA,  KS   KY   LA   ME   Md'  ^'    S?'  ^' 

MS,  MO,  MT,  NE,  NV,  NJ,  NM   NC   ND   OH   OK   Or'  ^'  Rt'  ^' 

Caiifornia:  '^'    '^''^^'  ^''  ^^'  ^'  ^^'  ^^'  INCORpin^^D'^N: 

Titan  Indemnity  Company.  BUSINESS  ADDRESS: 
P.O.  Box  60007,  San  Antonio,  TX   78209.    PHONE* 
illil    324-4546.   UNDERWRITING  LIMITATION  b/ :  $3, '689  000 
SURETY  LICENSES  c/ :  AL,  AK,  AR,  CA,  CO,  DE,  DC,  FL   GA   HI 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA   MI   MN   MS   MO   Mt'  Se' 
Z'    !I^  ^'^^'    NC,  ND,  OH,  OK,  OR   PA   SC   SD   TN   Tx'  Ut' 
VT,  VA,  WA,  WI,  WY.  INCORPORATED  IN:  T4xas! 

o:.  ^.TRANSATLANTIC  REINSURANCE  COMPANY.  BUSINESS  ADDRESS- 
80  Pine  Street,  New  York,  NY  10005.   PHONE- 
mil    ^■70-2000.   UNDERWRITING  LIMITATION  b/ :  $30,482,000 
SURETY  LICENSES  c/ :  CT,  IL,  IN,  lA,  NV   NM   NY   OH   OK   pa 
INCORPORATED  IN:  New  York.  '    '    '    '  °^'  ^^• 

ny,^      Transcontinental  Insurance  Company.  BUSINESS  ADDRESS: 
CNA  Plaza,  Chicago,  IL   60685.    PHONE:   (312)  822-5000 
UNDERWRITING  LIMITATION  b/ :  $15,725,000.  SURETY  LICENSES  c/ • 
AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN 
lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS   MO   MT   NE   NV   Nh' 

S'  Z'    ''^'    '''''    '''''    °^''  ^^'  °«'  PA,  PR   RI   SC   SD   TN   to' 
UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  n4w  Y^rk. 

/>>T.   Transportation  Insurance  Company.  BUSINESS  ADDRESS: 
CNA  Plaza,  Chicago,  IL  60685.    PHONE:   (312)  822-5000 
UNDERWRITING  LIMITATION  b/ :  $5,647,000.  SURETY  LICENSES 'c/- 
AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI.  ID   IL   IN 

mt'  JS'  ^'    ^'  ^'    "°'  ^'  ^^'  ^'  MS,.  MO,  MT   NE,'  NV,'  NH,' 
NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC   SD   TN   TX   UT 
VT,  VA,  WA,  WI,  WY.  INCORPORATED  IN:  lllinois.  ' 


See  Footnotes/Notes  at  end  of  Circular 
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Travelers  Indemnity  Company  (The).  BUSINESS  ADDRESS; 
One  Tower  Square,  Hartford,  CT  06183-6014.    PHONE: 
(203)  277-0111.   UNDERWRITING  LIMITATION  b/ :  $147,728,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  GU,  HI,  lb,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
MS,  MO,  MT,  NJE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
PR,  RI,  SC,  Sb,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATED  tTN:  Connecticut. 

TRAVELER^  INDEMNITY  COMPANY  OP  AMERICA  (THE) . 

BUSINESS  ADDRJISS:  211  Perimeter  Center  Parkway,  Atlanta,  GA 
30346.  PHONE:  (404)  393-7598.  UNDERWRITING  LIMITATION  b/ 
$8,394,000.  StjRETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  Gk,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MI, 
MN,  MS,  MO,  Mt,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  PR,  RI,  St,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATED  tN:  Georgia. 

Travelers  Indemnity  Company  of  Illinois  (The) . 

BUSINESS  ADDRESS:  184  Shuman  Blvd.,  Naperville,  IL  60563. 
PHONE:  (708)  983-2245.  UNDERWRITING  LIMITATION  b/ : 
$4,032,000.  sriFRETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CA,  CO,  CT 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA 
MI,  MN,  MS,  m6,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK 
OR,  PA,  PR,  RJ,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI 
WY.  INCORPORAtED  IN:  Illinois. 

Traveler^  Indemnity  Company  of  Rhode  Islemd  (The) . 

BUSINESS  ADDRESS:  One  Tower  Square,  Hartford,  CT 
06183-6014.    IpHONE:   (203)  277-0111.   UNDERWRITING 
LIMITATION  b/:i  $21,404,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ 
AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY 
LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY 
NC,  ND,  OH,  O:^   —   —   —   -- 


,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA 
VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Rhode  Island. 


Tri-State  Insurance  Company  of  Minnesota. 

BUSINESS  ADDRESS:  One  Roundwind  Road,  Luverne,  MN  56156. 
PHONE:   (507)  283-9561.   UNDERWRITING  LIMITATION  b/ : 
$4,439,000.  SURETY  LICENSES  C/ :  IL,  IN,  lA,  MN,  MO,  NE,  ND, 
OH,  SD,  WI.  INCORPORATED  IN:  Minnesota. 


Trinity  Universal  Insurance  Company.  BUSINESS  ADDRESS: 
Post  Office  BoK  655028,  Dallas,  TX   75265-5028.    PHONE: 
(214)  360-8000.   UNDERWRITING  LIMITATION  b/:  $29,464,000. 
SURETY  LICENSES  c/ :  AL,  AZ,  AR,  CA,  CO,  GA,  ID,  IL,  IN,  lA, 
KS,  KY,  LA,  MI,  MS,  MO,  MT,  NE,  NM,  OH,  OK,  OR,  TN,  TX,  WA, 
WI,  WY.  INCORPORATED  IN:  Texas. 


See  Footnotes/NDtes  at  end  of  Circular 
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oTTOTVTHi'^^^y  universal  Insurance  Company  of  Kansas,  Inc. 
BUSINESS  ADDRESS:  P.O.  Box  655028,  Dallas,  TX   75265-5028 
PHONE:   (214)  360-8000.   UNDERWRITING  LIMITATION  b/ • 
tl'^^:,?.^^:^^^^'^^   LICENSES  c/:  AL,  AZ,  CO,  GA,  ID,  KS,  KY,  LA, 
MS,  MO,  MT,  NE,  OH,  OK,  OR,  TX,  WA,  WI.  INCORPORATED  IN: 
Kansas . 

Trumbull  insurance  Company.  BUSINESS  ADDRESS: 
Hartford  Plaza,  Hartford,  CT  06115.   PHONE: 
(203)  547-5000.   UNDERWRITING  LIMITATION  b/:  $1,914  000 
,   SURETY  LICENSES  c/:  AL,  AK,  CT,  DE,  DC,  IN,  MA,  MN, 'mO, *NE, 
NJ,  OK,  PA,  RI,  WY.  INCORPORATED  IN:  Connecticut. 

Twin  City  Fire  Insurance  Company.  BUSINESS  ADDRESS: 
Hartford  Plaza,  Hartford,  CT  06115.   PHONE: 

(203)  547-5000.   UNDERWRITING  LIMITATION  to/:    $8,725,000. 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  PL 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,.  WI,  WY.  INCORPORATED  IN: 
Indiana. 

U.S.  Capital  Insurance  Company.  BUSINESS  ADDRESS: 
4  West  Red  Oak  Lane,  White  Plains,  NY  10604-3602.   PHONE* 
(914)  649-4757.   UNDERWRITING  LIMITATION  to/:    $914,000. 
SURETY  LICENSES  c/:  AL,  AZ,  CA,  DE,  DC,  PL,  GA,  IN,  lA,  LA, 
MD,  MI,  MT,  NE,  NV,  NM,  NY,  ND,  OH,  PA,  SD,  TN,  TX,  UT,  VA. 
WI.  INCORPORATED  IN:  NEW  YORK. 

ULICO  CASUALTY  COMPANY.  BUSINESS  ADDRESS: 
111  Massachusetts  Avenue,  NW,  Washington,  DC  20001. 
PHONE:   (202)  682-0900.   UNDERWRITING  LIMITATION  to/: 
$5,377,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  ND,  OH,  OK,  OR,  PA,  SC, 
SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
Delaware. 

Underwriters  Indemnity  Compsmy.  BUSINESS  ADDRESS: 
8  Greenway  Plaza,  SUITE:  400,  Houston,  TX  77046.    PHONE: 
(713)  961-1300.   UNDERWRITING  LIMITATION  to/:    $406,000. 
SURETY  LICENSES  c/:  AL,  GA,  HI,  IL,  IN,  KS,  KY,  LA.  MS,  MO, 
MT,  NE,  NV,  NM,  ND,  OH,  OK,  OR,  PA/  SD,  TN,  TX,  UT,  WA,  WV. 
WI,  WY.  INCORPORATED  IN:  Texas. 

UNDERWRITERS  REINSURANCE  COMPANY.  BUSINESS  ADDRESS: 
P.O.  Box  4030,  Woodland  Hills,  CA  91365.   PHONE: 
(818)  225-1000.   UNDERWRITING  LIMITATION  to/:    $24,772,000. 
SURETY  LICENSES  c/:  AZ,  CA,  DE,  DC,  ID,  IL,  lA,  MS,  NE,  NV, 
NM,  NY,  OH,  PA,  RI,  TX,  UT,  WI.  INCORPORATED  IN: 
New  Hampshire. 

See  Footnotes/Notes  at  end  of  Circular 
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Unigard  8«ciirity  Insuranctt  Company.  BUSINESS  ADDRESS: 
1215  Fourth  Avenue,  Seattle,  WA  98161-0196.   PHONE: 
(206)  292-7861.   UNDERWRITING  LIMITATION  b/:  $7,171,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AZ,  AR,  CO,  CT,  DE,  DC,  PL,  GA, 
IN,  lA,  KS,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH, 


NM,  NC,  ND, 
WA,  WV,  WI. 


OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA, 
INCORPORATED  IN:  Washington. 


Union  Insurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  80439,  Lincoln,  NE   68501-0439.    PHONE: 
(402)  476-7^88.   UNDERWRITING  LIMITATION  b/ :  $2,326,000. 
SURETY  LICENSES  c/ :  AR,  CO,  DC,  ID,  lA,  KS,  MD,  MN,  MS,  MO, 
MT,  NE,  ND, ,0K,  SD,  TX,  UT,  VA,  WA,  WY.  INCORPORATED  IN: 
Nebraska. 


United  Capitol  Insurance  coi^any.  j/  BUSINESS  ADDRESS: 
1400  Lake  Hearn  Drive,  Atlanta,  GA  30319.   PHONE: 
(404)  843-5^99.   UNDERWRITING  LIMITATION  b/ :  $6,568,000. 
SURETY  LICENSES  c/ :  AZ,  WI.  INCORPORATED  IN:  Wisconsin. 

United  Coastal  Insurance  Company.  ^/  BUSINESS  ADDRESS: 
P.O.  Box  23go,  233  Main  Street,  New  Britain,  CT  06050-2350. 
PHONE:   (20^)  223-5000.   UNDERWRITING  LIMITATION  b/ : 
$3,716,000.  SURETY  LICENSES  c/ :  AZ.  INCORPORATED  IN:  Arizona. 

United  Pire  &  Casualty  Company.  BUSINESS  ADDRESS: 
P.O.  Box  739109,  CedauT  Rapids,  lA   52407.    PHONE: 
(319)  399-57to0.   UNDERWRITING  LIMITATION  b/ :  $11,128,000. 
SURETY  LICENSES  C/ :  AK,  AZ,  AR,  CA,  CO,  ID,  IL,  IN,  lA,  KS, 
KY,  LA,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  ND,  OH, 
OK,  OR,  SC,  SD,  TX,  UT,  WA,  WI,  WY.  INdORPORATED  IN:  Iowa. 

UNITED  NATIONAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
Three  Bala  Plaza  East,  SUITE:  300,  Bala  Cynwyd,  PA  19004. 
PHONE:   (6101  664-1500.   UNDERWRITING  LIMITATION  b/ : 
$8,730,000.  ^URETY  LICENSES  c/ :  PA.  INCORPORATED  IN: 
Pennsylvania!. 

United  Pacific  Insurance  company.  BUSINESS  ADDRESS: 
4  Penn  Cente^  Plaza,  Philadelphia,  PA  19103.   PHONE: 
(215)  864-4000.   UNDERWRITING  LIMITATION  b/ :  $4,631,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  PR,  RI,  ^C,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Pennsylvania. 

United  Pacific  Insurance  Company  of  New  York. 

BUSINESS  ADDRESS:  4  Penn  Center  Plaza,  Philadelphia,  PA 
19103.    PHONE:   (215)  864-4000.   UNDERWRITING  LIMITATION  b/ : 
$2,112,000.  SURETY  LICENSES  c/ :  NY.  INCORPORATED  IN:  New  York, 


See  Footnotes/Notes  at  end  of  Circular 
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mToxxT^Ji*'®**  States  Fidelity  and  Guaranty  Company. 
BUSINESS  ADDRESS:  Post  Office  Box  1138 /lOO  Light  Street 
Baltimore,  MD   21203.    PHONE:   (410)  547-3000     ^^''^^^' 
UNDERWRITING  LIMITATION  b/:  $97,767,000.  SURET^  LICENSES  C/ 

lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS.  MO   MT   NE   NV   mh 
NJ,  NM,  NY,  NC,  NO,  OH,  OK,  OR   PA   RI   SC   SD,'  ^'    5^'  uJ' 
VT,  VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  M4ryland^    ' 

«  c,-.^"^°  STATES  PIRE  INSURANCE  COMPANY.  BUSINESS  ADDRESS" 
6  sylvan  Way,  Parsippany,  NJ  07054.   PHONE-       *^^^^t.^^. 

i^iY^LIclNSES  ,"^°f?WRITING  LIMITATION  b/ :  '  $29  ,  885,  000  . 
SURETY  LICENSES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC.  FL 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME   MD   MA   MI   MN   Mq 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY   NC   ND   OH   OK;  O^,    7k      Pr' 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI   WA   WV   WI   WY         ' 
INCORPORATED  IN:  New  York.  ' 

P  O   SJ!5^??.?^^?5  ^  INDEMNITY  COMPANY.  BUSINESS  ADDRESS: 
oA?;.    ^^^'  °^^  ^^"  "^"^^  station,  San  Juan,  PR 
>T?2?^:mx^?/v..  ^5°^^*   ^®°^>  722-8896.   UNDERWRITING 
LIMITATION  b/:  $222,000.  SURETY  LICENSES  c/ :  PR. 
INCORPORATED  IN:  Puerto  Rico. 

^no  ^F^^^^SAL  BONDING  INSURANCE  COMPANY.  BUSINESS  ADDRESS' 
518  Stuyvesant  Avenue,  Lyndhurst,  NJ  07071.   PHONE- 
iT^iL"*??"^^^^*   UNDERWRITING  LIMITATION  b/ :  $805,000. 
SURETY  LICENSES  c/ :  NJ.  INCORPOPATED - IN :  New  Jers4y 

UNIVERSAL  INSURANCE  COMPANY.  BUSINESS  ADDRESS - 
G.P.O.  Box  71338,  San  Juan,  PR   00936.    PKONE- 
(809)  793-7202.   UNDERWRITING  LIMITATION  b/ •  S4  035  oon 
SURETY  LICENSES  c/:  PR.  INCORPORATED  IN:  ^Jto   Vioo 

Universal  Surety  Company.  BUSINESS  ADDRESS: 
Post  Office  Box  80468,  Lincoln,  NE  68501.    PHONE- 
(402)  435-4302.   UNDERWRITING  LIMITATION  b/:  $2,156  000 

I^S:  '-'^'^''^'^^■^/^  ^^'  ^°'^^'  IL'  lA,  KS,  Mf:'i^''MS?'MT, 
NE  N-M  ND,  OH,  OK,  OR,  SD.  UT,  WI,  WY.  .  INCORPORATED  IN:  ' 
Nebraska. 

Universal  Surety  of  America.  BUSINESS  ADDRESS: 
P.O.  Box  1068,  Houston,  TX   77251-1068.    PHONE: 
iZi^i  722-4600.   UNDERWRITING  LIMITATION  b/ :  $628,000. 
SURETY  LICENSES  c/:  AL,  AR,  CO,  PL,  GA,  KS,  LA,  MS,  m,    NM 
NC,  OK,  SC,  TN,  TX.  INCORPORATED  IN:  T^xas 


See  Footnotes/Notes  at  end  of  Circular 
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BUSINESS  ADDRESS:  6363  College  Blvd.,  Overland  Park,  KS 
66211.    PHONE:   (913)  339-1000.   UNDERWRITING  LIMITATION  b/ 
$33,003,000.  SURETY  LICENSES  c/:  AL,  AK,  AZ ,  AR,  CA,  CO,  CT, 
DE,  DC,  FL,  C^A,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  Mo,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  NO,  OH,  OK, 
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OR,  PA,  RI,  ! 

INCORPORATED 


C,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY, 
IN:  Missouri. 


Utica  M\^tual  Insurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  530,1  Utica,  NY  13503-0530.  PHONE: 
(315)  734-20q0.  UNDERWRITING  LIMITATION  b/:  $19,602,000. 
SURETY  LICENCES  c/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IJL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  itV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  IN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY. 
INCORPORATED  IN:  New  York. 


lorge  Insurance  Company.  BUSINESS  ADDRESS: 
Chjicago,  IL   60685.    PHONE:   (312)  822-5000. 

LIMITATION  b/:  $12,569,000.  SURETY  LICENSES  c/ 
PtR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA, 
WE,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ, 
ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 

I,  WY.  INCORPORATED  IN:  Pennsylvania. 


Valley 

CNA  Plaza, 
UNDERWRITING 
AL ,  AK ,  A2 , 
KS,  KY,  LA, 
NM,  NY,  NC, 
VA",  WA,  WV,  V 

VAN  TOL  SURETY  COMPANY,  INCORPORATED.  BUSINESS  ADDRESS: 
424  Fifth  Strjeet,  Brookings,  SD  57006.    PHONE: 
(605)  692-6294.   UNDERWRITING  LIMITATION  b/ :  $198,000. 
SURETY  LICENSES  c/ :  SD.  INCORPORATED  IN:  South  Dakota. 

VESTA  FIRE  INSURANCE  CORPORATION.  BUSINESS  ADDRESS: 
P.O  Box  43360,  Birmingham,  AL   35243-3360.    PHONE: 
(205)  970-7000.   UNDERWRITING  LIMITATION  b/ :  $20,275,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AZ ,  AR,  DC,  IL,  IN,  lA,  KS ,  KY, 
MN,  MO,  MT,  hte,  NV,  NJ,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC,  SD, 
TN,  TX,  UT,  VA,  WA,  WV,  WI ,  WY.  INCORPORATED  IN:  Alabama. 


Vigilant 
P.O.  Box  1615 
07061-1615. 


Insurance  Company.  BUSINESS  ADDRESS: 
15  Mountain  View  Road,  Warren,  NJ 

PHONE:  (908)  903-2000.  UNDERWRITING 
LIMITATION  b/l:  $31,776,000.  SURETY  LICENSES  c/ :  AL,  AK,  AZ, 
AR,  CA,  CO,  or,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY, 
LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY, 
NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI, 
WA,  WV,  WI,  WY.  INCORPORATED  IN:  New  York. 


See  Footnotes/  *Jotes  at  end  of  Circular 
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Washington  Interxuttional  Insurance  Coapany. 

BUSINESS  ADDRESS:  1930  Thoreau  Drive,  SUITE-  101 
Schaumburg,  IL   60173.    PHONE:   (708)  490-1850  ' 
UNDERWRITING  LIMITATION  b/:  $1,300,000.  SURETY  LICENSES  c/- 
AL,  AK,  AZ,  AR,  CA,  CO,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA   KS* 

J^'  ^'    IJ?'  ^'  "^'  ^'    "^'  ^°'  NEr  NV,  NM,  NY,  NC,  ND,'  OH,' 
OK,  OR,  PA,  SC,  SD,  TN,  TX,  UT,  VA,  WA,  WI,  WY 
INCORPORATED  IN:  Arizona. 

West  American  Insurance  Company.  BUSINESS  ADDRESS: 
•136  North  Third  Street,  Hamilton,  OH   45025.    PHONE- 
(513)  867-3000.   UNDERWRITING  LIMITATION  b/ :  $51,779*000 
SURETY  LICENSES  c/:  AL,  AZ,  AR,  CO,  CT,  DE,  DC,  FL,  Ga"  ID 
IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  Nv' 
NJ,  NM,  NY,  NC,  ND,  OH,  OR,  PA,  SC,  SD,  TN,  TX,  UT   VA   WA 
WV,  WI,  WY.  INCORPORATED  IN:  Califirnii.  ' 

Westchester  Pire  Insurance  Company.  BUSINESS  ADDRESS - 
Six  Concourse  Parkway,  SUITE:  2700,  Atlanta,  GA   30328-5346 
PHONE:   (404)  393-9955.   UNDERWRITING  LIMITATION  b/ - 
$16,555,000.  SURETY  LICENSES  c/:  AL,  AK,  AS,  AZ ,  AR,  CA,  CO 
CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH. 
OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI 
WY.  INCORPORATED  IN:  New  York.  '    '   ■^' 

Western  surety  Company.  BUSINESS  ADDRESS: 
P.O.  Box  5077,  Sioux  Falls,  SD   57117-5077.    PHONE: 
(605)  336-0850.   UNDERWRITING  LIMITATION  b/ :  $3,545,000. 
SURETY  LICENSES  c/ :  AL,  AK,  AZ ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI  " 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY.  INCORPORATED  IN: 
South  Dakota. 

Westfield  Insurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  5O01,  Westfield  Ctr. ,  OH   44251-5001.    PHuNE: 
(216)  887-0101.   UNDERWRITING  LIMITATION  b/ :  $20,576,000. 
SURETY  LICENSES  c/ :  AL,  AZ,  AR,  CA,  CO,  DE,  DC,  FL,  GA,  ID, 
IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NJ,  NM,  NY,  NC,  ND,  OH,  OK,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT. 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Ohio. 

Westfield  National  Insurance  company.  BUSINESS  ADDRESS: 
P.O.  Box  5001,  Westfield  Ctr.,  OH   44251-5001.    PHONE: 
(216)  887-0101.   UNDERWRITING  LIMITATION  b/ :  $5,642,000. 
SURETY  LICENSES  c/ :  CA,  lA,  OH.  INCORPORATED  IN:  Ohio. 


See  Footnotes/Notes  at  end  of  Circular 
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WINTERTHUR  REINSURANCE  CORPORATION  OF  AMERICA. 

BUSINESS  ADDRESS:  Two  World  Financial  Center, 

225  Liberty  Street,  42nd  Floor,  New  York,  NY  10281. 

PHONE:   (212)  416-5700.   UNDERWRITING  LIMITATION  b/ : 

$21,076,000.  SURETY  LICENSES  c/:  AL,  AZ,  CA,  DE,  DC,  IL,  IN, 

KY,  MI,  MN,  MS,  MT,  NE,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 

RI,  SC,  SD,  pX,  UT,  VT,  WA,  WV,  WI.  INCORPORATED  IN:  NEW  YORK. 

ZENITH  INSURANCE  COMPANY.  BUSINESS  ADDRESS: 
21255  Califa  Street,  Woodland  Hills,  CA  91367.    PHONE: 
(818)  713-1000.   UNDERWRITING  LIMITATION  b/:  $20,134,000: 
SURETY  LICENSES  c/:  AZ,  AR,  CA,  CO,  HI,  ID,  NM,  OK,  OR,  TX, 
UT.  INCORPORATED  IN:  CALIFORNIA. 


See  Footnotes  I/Notes  at  end  of  Circular 


COMPANIES  HOLDING  C 

REINSURING  COMPANI 

CIRCULAR  NO.  297.  R] 


FOLKSAHERICA  REI] 
One  Liberty  Plaza,  191 
PHONE:  (212)  312-250( 
$9,942,000. 

Frankona  America 
P.O.  Box  419069,  Kans< 
(816)  471-2200.   UNDEI 

Generali  -  U.S.  I 

One  Liberty  Plaza,  Nev 
(212)  602-7600.   UNDEI 

GREAT  LAKES  REIN£ 
BUSINESS  ADDRESS:  Wal] 
New  York,  NY  10005-15 
UNDERWRITING  LIMITATIC 

^ 

Munich  Reinsuranc 
BUSINESS  ADDRESS:  560 
PHONE:   (212)  310-180C 
$44,330,000. 

Swiss  Reinsuremce 
BUSINESS  ADDRESS:  237 
PHONE:   (212)  907-8000 
$33,891,000. 

Tokio  Marine  and  I 
BUSINESS  ADDRESS:  101 
PHONE:   (212)  297-6600 
$15,693,000. 

Western  Atlantic 

BUSINESS  ADDRESS:  380 
PHONE:   (212)  973-5800 
$10,109,000. 

Zurich  Insurzuice 

BUSINESS  ADDRESS:  1400 
PHONE:  (708)  605-6000 
$64,363,000. 


See  Footnotes/Notes  at  ,( 
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COMPANIES  HOLDING  CERTIFICATES  OF  AUTHORITY  AS  ACCEPTABLE 

REINSURING  COMPANIES  UNDER  SECTION  223.3(b)  OF  TREASURY 
CIRCULAR  NO.  297.  REVISED  SEPTEMBER  1.  1978  FSee  Note  (e)] 

/ 

FOLKSAMERICA  REINSURANCE  COMPANY.  BUSINESS  ADDRESS: 
One  Liberty  Plaza,  19th  Floor,  New  York,  NY  10006. 
PHONE:   (212)  312-2500.   UNDERWRITING  LIMITATION  b/ : 
$9,942,000. 

Frankona  America  Reinsurance  Company.  BUSINESS  ADDRESS: 
P.O.  Box  419069,  Kansas  City,  MO   64141-6069.    PHONE: 
(816)  471-2200.   UNDERWRITING  LIMITATION  b/ :  $10,798,000. 

Generali  -  U.S.  Branch.  BUSINESS  ADDRESS: 
One  Liberty  Plaza,  New  York,  NY  10006.    PHONE: 
(212)  602-7600.   UNDERWRITING  LIMITATION  b/ :  $6,460,000. 

GREAT  LAKES  REINSURANCE  COMPANY  (THE),  U.S.  BRANCH. 
BUSINESS  ADDRESS:  Wall  Street  Plaza,  88  Pine  Street, 
New  York,  NY   10005-1894.    PHONE:   (212)  809-1061. 
UNDERWRITING  LIMITATION  b/ :  $5,217,000. 

^ 

Munich  Reinsurstnce  Company,  U.S.  Branch. 
BUSINESS  ADDRESS:  560  Lexihgton  Ave.,  New  York,  NY   10022. 
PHONE:   (212)  310-1800.   UNDERWRITING  LIMITATION  b/ : 
$44,330,000. 

Swiss  Reinsurjmce  Con^any,  U.S.  Branch. 
BUSINESS  ADDRESS:  237  Park  Avenue,  New  York,  NY   10017. 
PHONE:   (212)  907-8000.   UNDERWRITING  LIMITATION  b/ : 
$33,891,000. 

Tokio  Marine  and  Fire  Insurance  Con^any,  Limited  (The),  U.S.  Branch. 
BUSINESS  ADDRESS:  101  Park  Avenue,  New  York,  NY   10178. 
PHONE:   (212)  297-6600.   UNDERWRITING  LIMITATION  b/ : 
$15,693,000. 

Westezn  Atlantic  Reinsurance  Corporation. 

BUSINESS  ADDRESS:  380  Madison  Avenue,  New  York,  NY   10017. 
PHONE:   (212)  973-5800.   UNDERWRITING  LIMITATION  b/ : 
$10,109,000. 

Zurich  Insurzuice  Company,  U.S.  Breuxch. 

BUSINESS  ADDRESS:  1400  American  Lane,  Schaumburg,  IL  60196. 
PHONE:   (708)  605-6000.   UNDERWRITING  LIMITATION  b/: 
$64,363,000. 


See  Footnotes/Notes  at  end  of  Circular 
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2/ 


Nobel 
South 


FOOTNOTES 


Insurance  Company  changed  its  State  of  Domicile  from 
Carolina  to  Texas,  effective  December  17,  1993.. 


SUN  INSURANCE  COMPANY  OF  NEW  YORK  changed  its  name  to  CHUBB 
INDEMNITpf  INSURANCE  COMPANY,  effective  March  17,  1994. 

i 

Consolidated  Surety  Insurance  Company,  Inc.  redomesticated 
from  New] Mexico  to  California  and  changed  its  name  to  AMERICAN 
CONTRACTORS  INDEMNITY  COMPANY,  effective  May  23,  1994. 

Frontier I  Insurance  Company  is  required  by  State  law  to  conduct 
business  in  the  States  of  Arkansas,  Florida,  Iowa,  Nevada, 
North  Dakota,  Texas  and  Utah  as  Frontier  Insurance  Company  DBA 
Frontier  Insurance  Company  of  New  York.  In  Missouri,  Frontier 
Insurance  Company  is  required  by  State  law  to  conduct  business 
as  New  York  Frontier  Insurance  Company. 

Capital  Insurance  Company  is  required  by  State  law  to 
business  in  the  State  of  California  as  MultiPlus 
Co. 


U.S. 

conduct 

Insurance 


United  cipitol  Insuremce  Compcmy  and  United  Coastal  Insurance 
Company  are  both  approved  surplus  lines  carriers  in  all  fifty 
states.  Such  approval  may  indicate  that  the  Company  is 
authorized  to  write  surety  in  a  particular  state,  even  though 
the  Company  is  not  licensed  in  the  State.  Questions  related 
to  this,  may  be  directed  to  the  appropriate  State  Insurance 
Department. 

This  Company  has  a  name  very  similar  to  another  company  that 
is  NOT  certified  by  this  Department.  Please  ensure  that  the 
name  of  the  company  and  the  State  of  Incorporation  are  exactly 
as  they  appear  in  this  Circular. 


(a)   All 
renewable  Jul^ 
Authority  as 
acceptable  as 


NOTES 


Certificates  of  Authority  expire  June  30,  and  are 
1,  annually.   Companies  holding  Certificates  of 
lepteU^le  sureties  on  Federal  bonds  eure  also 

reinsuring  companies. 


(b)  The  lunderwriting  Limitations  published  herein  are  on  a 
per  bond  basiq.  Treasviry  requirements  do  not  limit  the  penal  sum 
(face  aunount)  of  bonds  which  surety  companies  may  provide. 
However ,  when  the  penal  sum  exceeds  a  companv^s  Underwriting 
Limitation.  1;he  excess  must  be  protected  by  co-insurance, 
reinsurance,  or  other  methods  in  accordance  with  Treasury  Circular 
297,  Revised  September  1,  1978  (31  CFR  Section  223.10,  Section 
223.11)  .  Treasury  refers  to  a  bond  of  this  type  as  an  Excess  Risk. 


When  Excess  Risks  on  j 
protected  bv  reinsurancg 
of  a  Federal  reinsurano 
45  days  thereafter, 
underwriting  limitation 
provided  will  govern  abs 

(c)  A  surety  comp< 
area  in  which  it  provid< 
State  or  other  area  in  \ 
contract  is  to  be  perf ox 
31  CFR  Section  223.5  (1 
District  of  Columbia,  A: 
Virgin  Islands. 

License  informatio 
Treasury  Department  by 
license  information,  yoi 
applicable  State  Insura 
contact  the  Surety  Bond 

(d)  FEDERAL  PRO( 
companies  are  required  t 
with  31  U.S.C.  9306  anc 
Where  the  principal  r( 
performed;  and  in  the 
returnable  or  filed.  No 
other  area  where  the  „< 
224.2).  The  ncuae  and  « 
agent  in  a  particular  Fe 
from  the  Clerk  of  the  U. 
appointment  documents  aj 
surety  company's  underwr 
may  not  be  its  authorize 

SERVICE  OF  PROCESS: 
process  agent  appointed  ] 
wheiw  the  appointment  < 
absence  of  such  agent  f 
agent  has  not  been  duly 
or  the  agent  is  absent  fi 
directly  on  the  Clerk  of 
31  U.S.C.  9306. 

(e)  Companies  holdi 
reinsuring  companies  are 
on  Federal  bonds. 

(f)  Some  companies 
various  states.   Such  ap] 
authorized  to  write  sure- 
company  is  not  licensed 
may  be  directed  to  the  a] 

[FR  Doc.  94-15889  Filed  6-30-94;  8:45  am) 
BtLUNG  CODE  4810-35-P 
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When  Excess  Risks  on  bonds  in  favor  of  the  United  States  are 
protected  bv  reinsurance,  such  reinsurance  is  to  be  effected  by  use 
of  a  Federal  reinsurance  form  to  be  filed  with  the  bond  or  within 
45  days  thereafter.  In  protecting  such  excess  risks,  the 
underwriting  limitation  in  force  on  the  day  in  which  the  bond  was 
provided  will  govern  absolutely. 

(c)  A  surety  company  must  be  licensed  in  the  State  or  other 
area  in  which  it  provides  a  bond,  but  need  not  be  licensed  in  the 
State  or  other  area  in  which  the  principal  resides  or  where  the 
contract  is  to  be  performed  [28  Op.  Atty.  Gen.  127,  Dec.  24,  1909; 
31  CFR  Section  223.5  (b)  ] .  The  term  •'other  area**  includes  the 
District  of  Columbia,  American  Samoa,  Guam,  Puerto  Rico,  and  the 
Virgin  Islands. 

License  information  in  this  Circular  is  provided  to  the 
Treasury  Department  by  the  companies  themselves.  For  updated 
license  information,  vou  mav  contact  the  company  directly  or  the 
applicable  State  Insurance  Department.  For  further  assistance, 
contact  the  Surety  Bond.  Branch, 

(d)  FEDERAL  PROCESS  AGENTS:  Treasury  approved  surety 
companies  are  required  to  appoint  Federal  process  agents  in  accord 
with  31  U.S.C.  9306  and  31  CFR  224  in  the  following  districts: 
vmere  the  principal  resides;  where  the  obligation  is  to  be 
performed;  and  in  the  District  of  Columbia  where  the  bond  is 
returnable  or  filed.  No  process  agent  is  required  in  the  State  or 
other  area  where  the  company  is  incorporated  (31  CFR  Section 
224.2).  The  name  and  address  of  a  particular  surety's  process 
agent  in  a  particular  Federal  Judicial  District  may  be  obtained 
from  the  Clerk  of  the  U.S.  District  Court  in  that  district.  (The 
appointment  documents  are  on  file  with  the  clerks.)  (NOTE:  A 
surety  company's  underwriting  agent  who  furnishes  its  bonds  may  or 
may  not  be  its  authorized  process  agent.) 

SERVICE  OF  PROCESS:  Process  should  be  served  on  the  Federal 
process  agent  appointed  by  a  surety  in  a  judicial  district,  except 
wheiw  the  appointment  of  such  agent  is  pending  or  during  the 
absence  of  such  agent  from  the  district.  Only  in  the  event  an 
agent  has  not  been  duly  appointed,  or  the  appointment  is  pending, 
or  the  agent  is  absent  from  the  district,  should  process  be  served 
directly  on  the  Clerk  of  the  court  pursuant  to  the  provisions  of 
31  U.S.C.  9306. 

(e)  Companies  holding  Certificates  of  Authority  as  acceptable 
reinsuring  companies  are  acceptable  only  as  reinsuring  companies 
on  Federal  bonds. 

(f )  Some  companies  may  be  approved  surplus  lines  carriers  in 
various  states.   Such  approval  may  indicate  that  the  company  is 
authorized  to  write  surety  in  a  particular  state,  even  though  the 
company  is  not  licensed  in  the  state.   Questions  related  to  this 
may  be  directed  to  the  appropriate  State  Insurance  Department. 


(FR  Doc.  94-15889  Filed  6-30-94;  8:45  am) 
BILUNG  CODE  481  »-3»-P 
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DEPARTMENT  OF  TRAh  SPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  71  and  93 

pocket  No.  26968;  Notice  ffo.  94-23] 

Offshore  Airspace  Reconfiguration; 
Valparaiso,  FL  Terminal  Area 

AGENCY:  Federal  Aviatior 
Administration  (FA A),  D  3T. 
ACTION:  Notice  of  propose  d  rulemaking 
(NPRM). 


SUMMARY:  This  action  pre  poses  to  retain 
the  Valparaiso,  Florida  T  srminal  Area 
and  Sp)ecial  Air  Traffic  R  lies  in  part  93 
of  the  FAR;  amend  the  Cfess  D  airspace 
areas  for  Eglin  Air  Force  3ase  (AFB), 
Eglin  AF  Auxiliary  No.  3  Duke  Field, 
and  Hurlburt  Field;  amer  d  the 
Crestview  Class  E  airspace  area;  and 
delete  the  Eglin  Class  D  ^  lorth-South 
corridor.  Additionally,  the  FAA 
proposes  to  modify  the  e;  tablished 
North-South  and  East-W«  st  corridors 
associated  with  the  Valp<  raise.  Florida 
Terminal  Area  and  Eglin 
of  the  FAR.  The  FAA  is  p  roposing  this 
action  to  simplify  operating  procedures, 
airspace  assignment  and 
The  intended  effect  of  this  proposed 
action  is  to  continue  to  p  ovide  for  the 
safe  operational  mix  of  m  ilitary  and 
civil  aircraft  within  the  V  alparaiso, 
Florida  Terminal  Area. 

DATES:  Comments  must  b  s  submitted  on 

or  before  August  15. 199^ 

ADDRESSES:  Comments 

should  be  mailed,  in  triplicate 

Federal  Aviation  Admini  Jtration 

of  the  Chief  Counsel.  Att(  ntion 

Docket  (AGC-200).  Dockst 

800  Independence  Aveni  e 

Washington.  DC  20591 

delivered  must  be  marke< 

26968.  The  official  docke 

examined  in  the  Office  o 

Counsel.  Room  91 5G.  we  jkdays 

Federal  holidays,  betwee  i 

5:00  p.m.,  except  on 

FOR  FURTHER  INFORMATION 
Mr.  Joseph  C.  White.  Air 
Branch.  ATP-230.  Airsp 
Aeronautical  Information 
Federal  Aviation  Adminiptrat 
Independence  Avenue 
Washington.  DC.  20591; 
(202) 267-8783. 


Fedf  ral 


S\\l 


SUPPLEMENTARY  INFORMAlK>N: 
Comments  Invited 


in 


Interested  persons  are  i 
participate  in  the  making 
proposed  rule  by  submitt  ng 
written  data,  views,  or  ar;  ^ments  as 
they  may  desire.  Commei  ts  relating  to 


IMI 


this  NPRM 
to: 

Office 
Rules 
No.  26968, 
SW.. 
Cjomments 
Docket  No. 
may  be 
the  Chief 

except 
8:30  a.m.  and 

holidays. 
CONTACT: 
Traffic  Rules 
Rules  and 
Division, 
ion, 800 


ace , 


elephone 


vited  to 
of  the 
such 


the  envirorunental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  should 
identify  the  regulatory  docket  or  notice 
number  and  should  be  submitted  in 
tripUcate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  specified  will  be  considered 
by  the  Administrator  before  taking 
action  on  this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  wdll  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comment  to  Docket 
No.  26968."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-220,  800 
-Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPFUvl's 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2 A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

The  Offshore  Airspace 
Reconfiguration  Final  Rule  (58  FR 
12128;  March  2, 1993).  which  replaced 
the  Valparaiso,  Florida  Terminal  Area 
with  the  Eglin  Florida  Class  D  airspace 
area,  became  effective  on  December  9, 
1993.  This  rule  also  amended  part  71  of 
the  FAR  to  revoke  the  Eglin  AFB, 
Florida  and  the  Eglin  Air  Force 
Auxiliary  No.  3,  Duke  Field,  Florida 
Class  D  airspace  areas;  modified  the 
Hurlburt  Field.  Florida  Class  D  airspace 
area  and  the  Crestview,  Florida  Class  E 
airspace  area;  and  established  the  Eglin, 
Florida  Class  D  North-South  corridor. 
However,  by  a  separate  rulemaking 


action  (58  FR  63274;  November  30, 
1993),  this  portion  of  the  Offshore 
Airspace  Reconfiguration  Final  Rule 
was  delayed  until  December  8, 1994. 
This  delay  permitted  the  FAA  and  the 
Department  of  Defense  (DOD)  to 
conduct  a  micro-review  of  the  effects  of 
the  airspace  reclassification  on  this  area. 
On  December  8, 1994,  the  Valparaiso, 
Florida  Terminal  Area  is  scheduled  to 
be  replaced  with  the  Eglin,  Florida  Class 
D  airspace  areas. 

Need  for  Rulemaking 

The  Eglin  Florida  Class  D  airspace 
area,  as  promulgated  in  the  Offshore 
Airspace  Reconfiguiration  Final  Rule, 
provides  for  one  airspace  area  for  the 
North-South  corridor  and  one  for  the 
East-West  corridor.  If  the  Eglin,  Florida 
Class  D  airspace  area  becomes  effective 
on  December  8, 1994,  civil  aircraft 
would  be  required  to  establish  and 
maintain  two-way  radio 
commimications  with  the  Eglin  Radar 
Control  Facility  (ERCF),  prior  to 
entering  the  Eglin,  Florida  Class  D 
airspace  area.  The  ERCF  would  be 
required  to  provide  class  D  services  if 
workload  or  traffic  conditions  permit. 
However,  if  controller  workload  or 
traffic  conditions  prevent  immediate 
availability  of  Class  D  services,  the 
ERCF  controllers  would  be  required  to 
inform  the  pilot  to  remain  outside  the 
Class  D  airspace  areas  imtil  services  can 
be  provided. 

The  joint  FAA  and  DOD  micro-review 
of  procedures  and  operations  was 
conducted  to  determine  the  amount  and 
extent  of  controlled  airspace  necessary 
to  contain  certain  air  traffic  control 
operations.  The  following  data 
summarizes  the  results  of  this  micro- 
review: 

(1)  In  1993,  ERFC  logged  a  traffic 
count  of  223.627  total  operations.  Of 
this  total  39%  (86,137)  were  civilian 
operations.  Military  operations  were 
61%  (137,490)  and  represented  a  16% 
increase  over  the  total  number  of 
operations  for  the  preceding  year. 

(2)  A  total  of  9,385  military  missions 
were  flown  in  Eglin's  restricted  areas 
during  1993.  This  is  approximately  a 
17%  increase  in  restricted  area  usage 
over  the  preceding  year. 

(3)  During  1993.  the  Eglin  AFB 
recorded  424  corridor  penetrations.  A 
corridor  penetration  occurs  when  one  or 
more  military  aircraft  transits  the  North- 
South  or  East- West  corridors  flying 
between  Eglin's  Special  Use  Airspace 
(SUA)  areas  as  part  of  their  mission 
profile.  Consistent  with  the  projected 
increases  in  military  operations,  these 
events  are  forecast  to  increase  in  1994. 

(4)  If  the  Eglin,  Florida  Class  D 
airspace  area  becomes  effective  on 
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E)ecember  8, 1994.  the  requirement  to 

estabUsh  positive  air  traffic  control  in  I 
the  North-South  and  East-West  corridors    t 

would  lead  to  dramatic  increases  in  air  i 

traffic  and  ERCF  controller  workload.  1; 

These  increases  in  air  traffic  and  t 

controller  workload  would  increase  air  a 

traffic  control  delays  imposed  on  civil  a 

and  military  aircraft,  both  in  the  air  and  r 

on  the  ground.  a 

(5)  Under  the  Valparaiso,  Florida. 

Special  Air  Traffic  Rules  in  part  93  of  b 

the  FAR.  access  to  the  North-South  C 

corridor  is  limited  during  miUtary  a 

operations,  but  access  to  the  East-West  1 

corridor  is  not  impeded.  However,  b 

under  the  EgUn  Class  D  airspace  area,  E 

during  miUtary  operations,  access  to  the     F 

entire  Class  D  airspace  area  (both  the  d 

North-South  and  East- West  corridors)  tl 

will  be  limited.  a 

Based  on  the  foregoing,  the  FAA  has  C 

determined  that  the  Egfin,  Florida  Class  tl 

D  airspace  area  would  not  meet  the  o 

airspace  needs  for  that  area.  „ 

Accordingly,  it  is  necessary  to  retain  the 

Valparaiso.  Florida  Terminal  Area  and 

Special  Air  Traffic  Rules  contained  in  V 

part  93  of  the  FAR  to  accommodate  the  S 

actual  and  projected  increase  in  air  tl 

traffic  while  maintaining  the  same  level  ai 

of  safety  for  aircraft  transiting  the  North-  A 

South  and  East-West  corridors.  H 

.      Accordingly,  to  enhance  safety  in  the  C 

immediate  vicinity  of  the  EgUn  AFB.  the  E\ 

FAA  proposes  to  move  the  southern  A 

boundary  of  the  North-South  corridor  re 

from  its  present  lateral  position  north  of  ar 

Eglin  AFB  to  a  position  south  to  Eglin  of 

AFB  coincident  vnth  latitude  30''25'01"  bi 

North.  The  existing  designation  of  the  b) 

North-South  Corridor  fi-om  surface  to  an  its 

unlimited  altitude  was  found  to  be  Al 

excessive.  Therefore,  the  FAA  proposes  co 

to  modify  the  North-South  corridor  N( 

airspace  ceiling.  mi 

The  FAA  also  proposes  to  modify  the  VV 

center  portion  of  the  East-West  corridor  th( 

to  include  airspace  from  the  surface  up  18 

to  but  not  including  18,000  ft.  MFL.  The  di' 

East- West  corridor  located  below  fol 

Restricted  Areas  R-2915C,R-2919B.  ( 

and  R-2914B.  excluding  the  center  thi 

portion,  extends  from  the  surface  up  to  un 

but  not  including  8,500  feet  MSL.  This  an 

effectively  would  divide  the  East-West  to, 

corridor  into  3  separate  sections.  { 

This  proposed  action  would  simpUfy  th£ 

operating  procedures  and  the  complex  tha 

aeronautical  charting  of  Eglin "s  airspace,  res 

Moreover,  it  would  further  reduce  the  AF 

potential  hazard  of  VFR  aircraft  crossing  sui 

the  flight  paths  of  high  speed,  high  MS 

performance,  and  often  armed  military  ( 

aircraft  transiting  to/from/between  tha 

Eglin's  most  commonly  used  East  (R-  un( 

2914A,  R-2919A)  and  West  (R-2915A.  anc 

R-2915B)  ranges,  up 
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December  8, 1994.  the  requirement  to 
establish  positive  air  traffic  control  in 
the  North-South  and  East-West  corridors 
would  lead  to  dramatic  increases  in  air 
traffic  and  ERCF  controller  workload. 
These  increases  in  air  traffic  and 
controller  workload  would  increase  air 
traffic  control  delays  imposed  on  civil 
and  military  aircraft,  both  in  the  air  and 
on  the  ground. 

(5)  Under  the  Valparaiso.  Florida. 
Special  Air  Traffic  Rules  in  part  93  of 
the  FAR.  access  to  the  North-South 
corridor  is  limited  during  military 
operations,  but  access  to  the  East-West 
corridor  is  not  impeded.  However, 
under  the  Eglin  Class  D  airspace  area, 
during  military  operations,  access  to  the 
entire  Class  D  airspace  area  (both  the 
North-South  and  East- West  corridors) 
will  be  limited. 

Based  on  the  foregoing,  the  FAA  has 
determined  that  the  Eghn,  Florida  Class 
D  airspace  area  would  not  meet  the 
airspace  needs  for  that  area. 
Accordingly,  it  is  necessary  to  retain  the 
Valparaiso.  Florida  Terminal  Area  and 
Special  Air  Traffic  Rules  contained  in 
part  93  of  the  FAR  to  accommodate  the 
actual  and  projected  increase  in  air 
traffic  while  maintaining  the  same  level 
of  safety  for  aircraft  transiting  the  North- 
South  and  East-West  corridors. 
.      Accordingly,  to  enhance  safety  in  the 
immediate  vicinity  of  the  Eglin  AFB.  the 
FAA  proposes  to  move  the  southern 
boundary  of  the  North-South  corridor 
from  its  present  lateral  position  north  of 
Eglin  AFB  to  a  position  south  to  Eglin 
AFB  coincident  with  latitude  30''25'01" 
North.  The  existing  designation  of  the 
North-South  Corridor  from  surface  to  an 
unlimited  altitude  was  found  to  be 
excessive.  Therefore,  the  FAA  proposes 
to  modify  the  North-South  corridor 
airspace  ceiling. 

The  FAA  also  proposes  to  modify  the 
center  portion  of  the  East-West  corridor 
to  include  airspace  from  the  surface  up 
to  but  not  including  18.000  ft.  MFL.  The 
East- West  corridor  located  below 
Restricted  Areas  R-2915C,  R-2919B. 
and  R-2914B.  excluding  the  center 
portion,  extends  from  the  surface  up  to 
but  not  including  8.500  feet  MSL.  This 
effectively  would  divide  the  East-West 
corridor  into  3  separate  sections. 

This  proposed  action  would  simpUfy 
operating  procedures  and  the  complex 
aeronautical  charting  of  Eglin  "s  airspace. 
Moreover,  it  would  further  reduce  the 
potential  hazard  of  VFR  aircraft  crossing 
the  flight  paths  of  high  speed,  high 
performance,  and  often  armed  military 
aircraft  transiting  to/fromA)etween 
Eglin 's  most  commonly  used  East  (R- 
2914A.  R-2919A)  and  West  (R-2915A. 
R-2915B)  ranges. 
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The  Offehore  Airspace 
Reconfiguration  Final  Rule  discussed 
the  Eghn  Florida  Class  D  airspace  area 
in  the  preamble.  The  final  rule, 
however,  did  not  include  the  regulatory 
text  for  the  EgUn,  Florida  Class  D 
airspace  area.  Therefore,  this  action 
amends  the  intent  of  the  FAA  by 
rescinding  the  Eglin,  Florida  Class  D 
airspace  area. 

This  action  amends  the  incorporation 
by  reference  in  14  CFR  part  71.1  of  FAA 
Order  7400.9A.  Airspace  Designation 
and  Reposing  Points,  dated  June  1 7, 
1993.  and  effective  September  16. 1993 
by:  (1)  revising  the  Eglin  AFB.  and  the 
Eglin  AF  Auxiliary  No.  3,  Duke  Field 
Florida  Class  D  airspace  areas;  (2) 
deleting  the  pending  amendments  for 
the  Hurlburt  Field.  Florida  Class  D 
airspace  area,  and  the  Crestview.  Florida 
Class  E  airspace  area;  and  (3)  deleting 
the  EgUn,  Florida  Class  D  North- South 
corridor. 

The  Proposal 


The  FAA  proposes  to  retain  the 
Valparaiso.  Florida  Terminal  Area  and 
Special  Air  Traffic  Rules  in  part  93  of 
the  FAR;  amend  the  Class  D  airspace 
areas  for  Eglin  AFB.  the  Eglin  AF 
Auxiliary  No.  3  Duke  Field,  and  the 
Huriburt  Field;  amend  the  Crestview 
Class  E  airspace  area:  and  delete  the 
Eglin  Class  D  North-South  corridor. 
Additionally,  the  FAA  proposes  to 
revise  the  North-South  corridor  airspace 
area  by  reestablishing  the  vertical  limits 
of  that  corridor  from  the  surface  up  to 
but  not  including  18,000  feet  MSL  and 
by  moving  the  southern  boimdary  from 
its  present  lateral  position  north  of  Eglin 
AFB  to  a  position  south  of  Eglin  AFB- 
coincident  with  latitude  30°25'01" 
North.  Further,  the  FAA  proposes  to 
modify  the  center  portion  of  the  East- 
West  corridor  to  include  airspace  from 
the  surface  up  to  but  not  including 
18.000  ft  MSL.  This  would  effectively 
divide  the  East-West  corridor  into  the 
following  three  sections: 

(1)  The  west  section  would  include 
that  East-West  corridor  airspace  area 
underlying  Restricted  Area  R-2915C 
and  extending  upward  from  the  surface 
to,  but  not  including,  8,500  feet  MSL. 

(2)  The  center  section  would  include 
that  East-West  corridor  airspace  areas 
that  does  not  underUe  any  of  the 
restricted  areas  associated  with  Eglin 
AFB  and  extends  upward  from  the 
surface  to,  but  not  including  18.000  feet 
MSL. 

(3)  The  east  section  would  include 
that  East-West  corridor  airspace  area 
underlying  Restricted  Areas  R-2919B 
and  R-2914B  extending  from  the  surface 
up  to.  but  not  including,  8,500  ft  MSL. 


Economic  Evaluation 

Pfoposed  changes  to  federal 
regulations  must  undergo  several 
economic  analyses.  First.  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibihty  Act 
of  1980  reqmres  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule:  (1)  would  generate  benefits  that 
justify  its  costs  and  is  not  "a  significant 
regulatory  action"  as  defined  in  the 
Executive  Order;  (2)  is  not  significant  as 
defined  in  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 
not  constitute  a  barrier  to  international 
trade.  These  analyses  are  summarized 
below. 

Costs 

The  FAA  has  determined  that  there 
would  be  little  or  no  cost  associated 
with  implementation  of  the  proposed 
modification.  This  determination  is 
based  on  the  following  reasons. 

The  proposed  rule  would  impose  no 
additional  administrative,  personnel,  or 
equipment  costs  on  Eglin  AFB  or  the 
FAA.  Any  additional  operations 
workload  generated  by  the  proposed 
rule  would  be  absorbed  by  current 
personnel  and  equipment  resources. 

The  cost  to  aircraft  operators  would 
be  small  delays  and  deviations  from 
their  current  flight  times  and  paths  that 
may  occasionally  occur  while  Eglin 
ATC  clears  military  aircraft  across  the 
southern  end  of  the  North-South 
corridor.  However,  the  FAA  contends 
that  these  delays  would  be  so  short  and 
infi^uent  that  they  would  impose  little 
if  any  cost 

Benefits 

The  benefits  of  the  proposed  rule 
would  be  primarily  in  the  form  of 
improved  ATC  efficiency  and  enhanced 
safety.  Improved  ATC  efficiency  would 
come  from  lowering  the  ceiling  of  the 
North-South  corridor.  This  would 
eliminate  the  need  for  FAA  ATC  and 
Eglin  ATC  to  coordinate  the  control  of 
civilian  traffic  transiting  the  corridor 
above  18.000  feet  MSL.  The  proposed 
rule  would  also  allow  Eglin  ATC  to 
better  separate  the  flow  of  military  and 
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Determination 
1  Treat  Impact 


Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  In  addition,  the  FAA 
certifies  that  this  regulation  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  .A^ct. 
This  proposal  is  not  considered 
significant  under  DOT  order  2100.5, 
Pohcies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations.  An  Initial  Regulatory 
FlexibiUty  Determination  and 
International  Impact  Assessment  have 
been  placed  in  the  docket.  A  copy  may 
be  obtained  by  contacting  the  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects 

14CFRPart71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

14\CFRPart93 

Air  traffic  control.  .-Airports,  Alaska, 
Federal  Aviation  Administration, 
Navigation  (air),  Penalties,  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Amendmeol 

hi  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  71  and  93  of 
the  Federal  Aviation  Regulations,  (14 
CFR  parts  71  and  93)  as  follows: 

I 

PART  71— DESSGNATJON  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
FONTS 

The  authority  citation  for  14  CFR 
pari  71  continues  to  read  as  follows: 

Ablhorily:  49  U.S.C.  app  1348(a),  1354(a), 
1510,  E.O  10854,  24  FR  9565,  3  CFR,  :959- 
1363  Ccrp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.89.       1 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  part  71.1,  of  the  Federal 
Aviation  Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

ParO^aph  5000— Chss  D  Airspace 


ASO  PL  D  Eglin  AF  Aux  No.  3  Duke  Field, 
FL  (Revised] 

Eglin  AF  Aux  No.  3  Duke  Field,  FL 

(lat.  ^CSgW"  N,  long.  86°31'23"  W) 
Bob  Sikes  Airport 

(lat.  30''46'44"  N,  long.  Be'SYZO"  W) 
Eglin  AFB 
(lat.  30''29'1 3"  N ,  long.  86°3 1  '34  "  W ) 
That,  airspace  extending  upward  from  the 
surface  to  and  including  2.700  feet  MSL 
within  a  5.2-mile  radius  of  Eglin  AF  Aux  .Mo. 
3  Duke  Field;  excluding  the  portion  nonh  of 
a  line  connecting  the  2  points  of  intersection 
with  a  4.2-inile  radius  circle  centered  on  Bob 
Sikes  Airport;  excluding  the  portion  south  of 
a  line  connecting  the  2  points  of  intersection 
with  a  5.5-mile  radius  circle  centered  on 
Eglin  AFB.  This  Class  D  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  notice  to  Airmen 
The  effective  days  and  times  will  thereafter 
be  continuously  published  in  the  Airport/ 
Facility  Directory. 


ASO  FL  D  Eglin  AFB,  FL  (Revised] 

Eglin  AFB,  FL 

(lat.  30'>29'13"N.  long.  86°31'34  "  VV) 
Destjn-Fort  Walton  Beach  Airport 

(lat.  30°24-01"N,  long.  86''28'18-'  VV) 
Duke  Field 

(lat.  30°39'07"N,  long.  se-Sl^S"  VV) 
Huriburt  Field 

(lat.  30='25'44"  N,  long.  86'^41'20"  VV) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  5.5-mile  radius  of  Eglin  AFB  and 
within  a  4'-mile  .'adius  of  Destin-Fort  Wslksn 
Beach  Airport;  excluding  the  portior.  north  of 
a  line  connecting  the  2  points  of  intersection 
within  a  5.2-mile  radius  circle  centered  on 
Duke  Field;  excluding  the  portion  southwest 
of  a  line  connecting  the  2  points  of 
intersection  within  a  5.3-mile  radius  cf 
Huriburt  Field. 


Eglin  Htirlburt  Field,  FL  (Remaved) 


ASO  FL  D  Eglin,  FL  North-South  Corridor 
[Removed] 


Parograph  6002 — Class  E  aiispace  orpos 
df  signaled  as  a  surface  area  for  an  ohpcri. 
*         •         *        .*         « 

Crestvsew,  FL  [Removed) 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

1.  The  authority  citation  for  Part  93 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app  1302, 1303.  1348 
1354(a),  1421(a),  1424,  2451  et  seq.;  49  US  C. 
206(g). 

2.  Sections  93.81  and  93.83  are 
revised  to  read  as  foilows: 


§  93.81    Applicability  and  description  of 
area. 

(a)  This  subpart  pirescribes  the 
Valparaiso.  Florida  Terminal  Area,  and 
the  special  air  rules  for  operating 
aircraft  within  that  Area. 

(b)  The  Valparaiso.  Florida  Terminal 
Area  is  designated  as  follows: 

(1)  North-South  Corridor.  The  North- 
South  Corridor  includes  the  airspace 
extending  upward  from  the  surface  up 
to,  but  not  including,  18,000  feet  MSL. 
bounded  by  a  line  beginning  at: 

Latitude  30''42'51"  N.,  Longitude 

86°38'02  "  W.;  to 
Latitude  30''43'18"  N..  Longitude 

86''27'37"W.;tO 
Latitude  30'*37'01"  N.,  Longitude 

86''27'37"W.;to 
Latitude  30°37'01"  N.,  Longitude 

86''25'30"W.;to 
Latitude  30»33'01"  N.,  Longitude 

86°25'30"W.;to 
Latitude  SO^SS'Ol"  N.,  Longitude 

86'*25'00"  W.;  to 
Latitude  30°25'01"  N.,  Longitude 

86°25'00"  W.;  to 
Latitude  30''25'01"  N. .  Longitude 

86«'38'12"W.;to 
Latitude  30''29'02"  N.,  Longitude 

86°38'02"  W.;  to  point  of  beginning. 

(2)  East-West  Corridor— The  East- 
West  Corridor  is  divided  into  three 
sections  to  accommodate  the  different 
altitudes  as  portions  of  the  corridor 
underlie  restricted  areas  R-2915C,  R- 
2919B,  and  R-2914B. 

(i)  The  west  section  would  include 
that  airspace  extending  upward  fi-om  the 
surface  to  but  not  including  8,500  feet 
MSL,  bounded  by  a  line  beginning  at: 
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§  93.81    Applicability  and  description  of 
area. 

(a)  This  subpart  prescribes  the 
Valparaiso,  Florida  Terminal  Area,  and 
the  special  air  rules  for  operating 
aircraft  within  that  Area. 

(b)  The  Valp)araiso.  Florida  Terminal 
Area  is  designated  as  follows: 

(1)  North-South  Corridor.  The  North- 
South  Corridor  includes  the  airspace 
extending  upward  from  the  surface  up 
to,  but  not  including,  18,000  feet  MSL, 
bounded  by  a  line  beginning  at: 

Latitude  30''42'51"  N.,  Longitude 

86°38'02"  W.;  to 
Latitude  SOMS'lB"  N..  Longitude 

86'"27'37"W.;to 
Latitude  SCST'Ol"  N.,  Longitude 

86''27'37"W.;to 
Latitude  30'*37'01"  N.,  Longitude 

86''25'30"W.;to 
Latitude  30°33'01"  N.,  Longitude 

86°25'30"W.;to 
Latitude  30''33'01"  N.,  Longitude 

86'*25'00"  W.;  to 
Latitude  30''25'01"  N.,  Longitude 

86°25'00"  W.;  to 
Latitude  30''25'01"  N. ,  Longitude 

86'38'12"W.;to 
Latitude  30''29'02"  N.,  Longitude 

86''38'02"  W.;  to  point  of  beginning. 

(2)  East-West  Corridor— The  East- 
West  Corridor  is  divided  into  three 
sections  to  acconunodate  the  different 
altitudes  as  portions  of  the  corridor 
underlie  restricted  areas  R-2915C,  R- 
2919B,  and  R-2914B. 

(i)  The  west  section  would  include 
that  airspace  extending  upward  from  the 
surface  to  but  not  including  8,500  feet 
MSL,  bounded  by  a  line  beginning  at: 


Utitude  30''22'47"  N.,  Longitude 
86°51'30"  W.:  then  along  the 
shoreline  to  Latitude  30°23'46"  N., 
Longitude  86''38'15"  W.;  to  Latitude 
30°20'51"  N.,  Longitude  Be^SB'SO"  W.; 
then  3  NM  from  and  parallel  to  the 
shoreline  to  Latitude  30°19'31"  N.. 
Longitude  86°51'30"  W.;  to  the 
beginning, 
(ii)  The  center  section  would  include 

that  airspace  extending  upward  from  the 

surface  to  but  not  including  18,000  feet 

MSL,  bounded  by  a  line  beginning  at: 

Latitude  30°25'01"  N.,  Longitude 
86°38'12"VV.;tO 

Latitude  SCZS'Ol"  N.,  Longitude 
86°25'00"W.:to 

Latitude  30*'25'01"  N.,  Longitude 
86''22'26"  W.;  to 

Latitude  30''19'46"  N.,  Longitude 
86»23'45"  W.;  then  3  NM  from  and 
parallel  to  the  shoreline  to  Latitude 
30'*20'51"  N., 

Longitude  SB'SS'SO"  W.;  Latitude 
30<'23'46"  N., 

Longitude  86'*38'15"  W.;  to  the 
beginning. 

(iii)  The  east  section  would  include 
that  airspace  extending  upward  from  the 
surface  to  but  not  including  8,500  feet 
MSL,  bounded  by  a  line  beginning  at: 
Latitude  30''25'01"  N.,  Longitude 

86''22'26"  W.;  to 
Latitude  30»22'01"  N..  Longitude 

86»08'00"W.;to 
Latitude  30<'19'16"  N.,  Longitude 

BS'SG'OO"  W.;  to 
Latitude  30«'11'01"  N.,  Longitude 

BS^se'OO"  W.;  then  3  NM  from  and 

parallel  to  the  shoreline  to  Latitude 

30''19'46"  N.,  Longitude  86°23'45"  W.; 

to  the  beginning. 


§93.83    Aircraft  Operations. 

(a)  North-South  Corridor.  Unless 
otherwise  authorized  by  ATC  (including 
the  Eglin  Radar  Control  Facility),  no 
person  may  operate  an  aircraft  in  flight 
within  the  Norfh-South  Corridor 
designated  in  §  93.81(b)(1)  unless— 

(1)  Before  operating  within  the 
corridor,  that  person  obtains  a  clearance 
from  the  Eglin  Radar  Control  Facility  or 
an  appropriate  FAA  ATC  facility;  and 

(2)  That  person  maintains  two-way 
radio  communication  with  the  Eglin 
Radar  Control  Facility  or  an  appropriate 
FAA  ATC  facility  while  within  the 
corridor. 

(b)  East-West  Corridor.  Unless 
otherwise  authorized  by  ATC  (including 
the  Eglin  Radar  Control  Facility),  no 
person  may  operate  an  aircraft  in  flight 
within  the  East-West  Corridor 
designated  in  §  93.81(b)(2)  unless— 

(1)  Before  operating  within  the 
corridor,  that  person  establishes  two- 
way  radio  communications  with  Eglin 
Radar  Control  Facility  or  an  appropriate 
FAA  ATC  facility  and  receives  an  ATC 
advisory  concerning  operations  being 
conducted  therein;  and 

(2)  That  person  maintains  two-way 
radio  communications  with  the  Eglin 
Radar  Control  Facility  or  an  appropriate 
FAA  ATC  facility  while  within  the 
corridor. 

Issued  in  Washington  DC.  on  June  21, 
1994. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  94-15623  Filed  6-30-94;  8:45  am] 
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responsibilities  of  citizenship.  This 
program  furthers  this  Goal  by  providing 
grant  funds  to  allow  prospective  faculty 
members  to  obtain  doctoral  degrees  that 
will  allow  them  to  enter  the  higher 
education  professorate,  and  experienced 
faculty  members  to  engage  in  doctoral 
study  or  participate  in  professional 
development  programs  that  will 
enhance  their  skills  and  careers. 

On  April  22. 1994,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  (59  FR  19280). 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  six  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  follows. 

Major  issues  are  grouped  according  to 
subject.  Technical  and  other  minor 
changes  are  not  addressed. 

Financial  Need 

Comments:  One  commenter  suggests 
deleting  the  requirement  in  §  641.30(a) 
and  §  641 .4  of  the  regulations  that  an 
individual  must  have  financial  need  to 
be  eligible  for  a  prospective  faculty 
development  fellowship. 

The  same  commenter  questions  the 
use  of  the  Title  IV.  Part  F,  needs 
analysis  for  this  program.  The 
commenter  believes  this  needs  analysis 
does  not  take  into  consideration  the 
special  financial  responsibiUties  of 
graduate  students  who  have  homes, 
families,  and  other  commitments. 
-    Discussion:  Section  951(a)(2)  of  the 
HEA  requires  that  an  individual  m.ust 
have  financial  need  to  be  eligible  for  a 
prospective  faculty  development 
fellowship.  The  Secretary  is  not  legally 
authorized  to  change  this^ requirement. 

The  Secretary  has  applied  the  Title 
IV,  Part  F,  needs  analysis  to  all  of  the 
Title  IX  fellowship  programs.  The 
Secretary  believes  that  this  analysis 
takes  into  consideration  the  special 
financial  responsibilities  of  graduate 
students.  A  graduate  student  is  defined 
as  an  independent  student  under 
section  480(d)(4)  of  the  HEA.  Sections 
476  and  477  of  the  Title  IV,  Part  F, 
needs  analysis  have  separate  provisions 
for  independent  students  which  take 
into  account  factors  such  as  the 
student's  marital  status  and  number  of 
dependents. 

Changes:  None. 

Cooperation  Among  Members  of 
Consortium 

Comments:  One  commenter  suggests 
requiring  that  members  of  a  consortium 
discuss  and  develop  common  strategies 


to  respond  to  the  changing  needs  of 
their  institutions. 

Discussion:  The  Secretary  agrees  with 
the  commenter.  but  does  not  believe  any 
change  to  the  regulations  is  necessary  to 
ensure  that  members  of  a  consortium 
cooperate  in  carrying  out  the  grant.  If 
the  applicant  is  a  consortiimi, 
§§641.10(b)(5)(ii)  and  641.11(b)(5)(ir)  of 
the  regulations  require  that  an 
application  for  a  fellowship  include  the 
terms  of  cooperation  among  the 
members  of  a  consortium. 

Changes:  None. 

Selection  of  One  or  Adore  of  the 
Categories  of  Fellowships  for  Absolute 
Funding  Priority 

Comments:  One  commenter  suggests 
that  §641.25  be  deleted  from  the 
regulations.  This  provision  authorizes 
the  Secretary  to  give  an  absolute  priority 
to  one  or  two  of  the  categories  of 
fellowships  under  this  program  in  any 
given  year.  The  commenter  believes 
institutions  should  have  the  flexibility 
to  apply  for  all  three  types  of 
fellowships. 

Discussion:  The  Secretary  believes 
that  there  may  be  limited  funds 
available  under  this  program.  As  a 
result,  the  Secretary  may  wish  to  direct 
program  funds  to  one  or  two  of  the  three 
categories  of  fellowships  in  order  to 
achieve  the  greatest  results  with  limited 
resources.    • 

C/ianges;  None. 

Repayment  Obligation 

Comments:  Several  commenters 
suggest  eliminating  the  requirement  in 
§ 641.70(b)  and  (c)  thata  prospective  or 
experienced  faculty  development  fellow 
must  repay  the  amoimt  of  his  or  her 
fellowship  in  the  event  that  he  or  she 
does  not  obtain  a  teaching  position  - 
within  five  years  of  completion  of  the 
degree  for  which  fellowship  assistance 
was  awarded.  One  of  these  commenters 
believes  it  is  becoming  increasingly 
difficult  to  obtain  teaching  positions  in 
light  of  the  narrowing  job  market.  This 
commenter  believes  that  this  is 
especially  true  in  the  case  of 
experienced  faculty  development 
fellows  who  must  find,  under  section 
954(1)  of  the  HEA  and  §641. 70(c)  of  the 
regulations,  a  position  in  a  public  or 
private  nonprofit  institution  that  has  a 
significant  minority  enrollment. 

Several  commenters  also  suggest 
eliminating  the  repayment  requirement 
for  prospective  and  experienced  faculty 
development  fellows  under  §641.70(aj 
when  a  fellow  fails  to  complete  his  or 
her  degree  within  the  period  in  which 
the  fellowship  is  awarded.  These 
commenters  believe  it  is  unreasonable 
to  expect  a  fellow  to  complete  his  or  hnr 


degree  in  five  years  (the  normal  period 
of  the  fellowship)  because  the  national 
average  for  completion  of  graduate 
degree  programs  is  longer  than  five 
years. 

Several  commenters  oppose  the 
definition  of  "significant  enrollment"  of 
miilority  students  in  §  641.7(b)  to  mean 
an  undergraduate  enrollment  of  at  least 
25  percent.  These  commenters  believe 
that  this  definition  severely  reduces  an 
experienced  faculty  development 
fellow's  choice  of  possible  schools  in 
which  to  fulfill  his  or  her  teaching 
obligation  under  §641. 70(c).  One 
commenter  suggests  that  this  definition 
be  expanded  to  mean  an  undergraduate 
minority  enrollment  of  at  least  25 
percent  or  3,000  students.  Another 
commenter  also  favors  adding  a 
niunerical  count  and  oHiered  as  an 
example  1,000.  These  commenters 
believe  that  a  numerical  count  addresses 
the  needs  of  large  schools  with  large 
minority  populations  where  the 
minority  population  does  not  equal  25 
percent. 

Finally,  one  commenter  states  that 
professional  development  fellows 
should  be  required  to  fulfill  a  return  of 
service  requirement  on  a  one-for-one 
basis  at  an  institution  with  a  significant 
eru-ollment  of  minority  students  for  each 
term  of  fellowship  funding. 

Discussion:  Section  954  of  the  HEA 
imposes  the  repayment  requirement 
where  a  fellow  fails  to  fulfill  his  or  her 
teaching  obligation  within  a  5-year 
period  of  completing  his  or  her  degree. 
The  Secretary  is  not  legally  authorized 
to  change  this  requirement.  Section 
956(a)(5)  of  the  HEA  and  §  641.73(a)(6) 
of  the  regulations,  however,  provide  that 
a  fellow's  repayment  obligation  is 
deferred  during  any  period  in  which  the 
fellow  is  seeking  and  unable  to  find  full- 
time  employment  for  a  single  period  not 
to  exceed  12  months. 

In  regard  to  the  time-to-degree 
requirement  in  §641. 70(a),  the  Secretary 
believes  that  the  purpose  of  prospective 
and  experienced  faculty  development 
fellowships  is  to  allow  a  fellow  to 
acquire  a  doctoral  degree.  Therefore,  the 
Secretary  believes  that  a  fellow  should 
be  required  to  agree  to  complete  the 
doctoral  degree  requirement  as  part  of 
his  or  her  reciprocal  obligation  for 
receiving  the  fellowship.  The  Secretary 
notes,  however,  that  §641. 74(d)  of  the 
regulations  provides  an  exception  to 
this  requirement  where  the  fellow  is 
enrolled  in  a  doctoral  study  program 
full  time  and  is  making  satisfactory 
progress  toward  receiving  a  doctoral 
degree. 

The  definition  of  "significant 
enrollment"  of  minority  students  is 
consistent  with  the  definition  of 
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degree  in  five  years  (the  normal  period 
of  the  fellowship)  because  the  national 
average  for  completion  of  graduate 
degree  programs  is  longer  than  five 
years. 

Several  commenters  oppose  the 
definition  of  "significant  enrollment"  of 
miriority  students  in  §  641.7(b)  to  mean 
an  undergraduate  enrollment  of  at  least 
25  percent.  These  commenters  beUeve 
that  this  definition  severely  reduces  an 
experienced  facuUy  development 
fellow's  choice  of  possible  schools  in 
which  to  fulfill  his  or  her  teaching 
obligation  under  §641. 70(c).  One 
commenter  suggests  that  this  definition 
be  expanded  to  mean  an  undergraduate 
minority  enrollment  of  at  least  25 
percent  or  3,000  students.  Another 
commenter  also  favors  adding  a 
nimierical  count  and  oHiered  as  an 
example  1,000.  These  commenters 
beheve  that  a  numerical  count  addresses 
the  needs  of  large  schools  with  large 
minority  populations  where  the 
minority  population  does  not  equal  25 
percent. 

Finally,  one  commenter  states  that 
professional  development  fellows 
should  be  required  to  fulfill  a  return  of 
service  requirement  on  a  one-for-one 
basis  at  an  institution  with  a  significant 
enrollment  of  minority  students  for  each 
term  of  fellowship  funding. 

Discussion:  Section  954  of  the  HEA 
imposes  the  repayment  requirement 
where  a  fellow  fails  to  fulfill  his  or  her 
teaching  obUgation  within  a  5-year 
period  of  completing  his  or  her  degree. 
The  Secretary  is  not  legally  authorized 
to  change  this  requirement.  Section 
956(a)(5)  of  the  HEA  and  §641. 73(a)(6) 
of  the  regulations,  however,  provide  that 
a  fellow's  repayment  obligation  is 
deferred  during  any  period  in  which  the 
fellow  is  seeking  and  unable  to  find  full- 
time  employment  for  a  single  period  not 
to  exceed  12  months. 

In  regard  to  the  time-to-degree 
requirement  in  §641. 70(a),  the  Secretary 
believes  that  the  purpose  of  prospective 
and  experienced  faculty  development 
fellowships  is  to  allow  a  fellow  to 
acquire  a  doctoral  degree.  Therefore,  the 
Secretary  believes  that  a  fellow  should 
be  required  to  agree  to  complete  the 
doctoral  degree  requirement  as  part  of 
his  or  her  reciprocal  obligation  for 
receiving  the  fellowship.  The  Secretary 
notes,  however,  that  §  641.74(d)  of  the 
regulations  provides  an  exception  to 
this  requirement  where  the  fellow  is 
enrolled  in  a  doctoral  study  program 
full  time  and  is  making  satisfactory 
progress  toward  receiving  a  doctoral 
degree. 

The  definition  of  "significant 
enrollment"  of  minority  students  is 
consistent  with  the  definition  of 


"Hispanic-serving  institution"  imder 
the  Hispanic-Serving  Institutions  (HSI) 
program.  Section  316(b)(1)  of  the  HEA 
defines  an  HSI  to  include,  among  other 
things,  an  institution  that  has  an 
enrollment  of  undergraduate  full-time 
equivalent  students  that  is  at  least  25  ' 
percent  Hispanic  students.  In  addition, 
the  Secretaiy  beUeves  a  ratio  or 
percentage  is  appropriate  because, 
unUke  a  numerical  count,  it  accounts  for 
the  proportion  of  minority  students 
relative  to  total  enrolbnent. 

Finally,  the  Secretary  does  not  beheve 
that  there  is  anjT  authority  for  imposing 
a  teaching  obligation  on  professional 
development  fellows.  Section  954  of  the 
HEA  imposes  a  repayment  obUgation  for 
prospective  and  experienced  faculty 
development  fellowships,  but  is  silent 
on  any  similar  repayment  obUgation  in 
the  case  of  professional  development 
fellowships.  The  Secretary  beUeves  that 
this  silence  is  an  expression  of 
congressional  intent  not  to  impose  a 
repayment  obligaUon  for  these 
fellowships.  Fvirther,  given  the  short- 
term  nature  of  the  fellowships,  e.g.,  a 
seminar  could  be  as  short  as  a  week,  it 
is  impracticable  to  impose  a  teaching 
obligation. 

Changes:  None. 

Obligation  of  Fellow  to  Return  to  Hiring 
Institution  After  Completion  of 
Fellowship 

Comments:  One  commenter  suggests 
that  the  Secretary  require  an 
experienced  faculty  development  feUow 
to  return  to  his  or  her  hiring  (or  home) 
institution  after  completion  of  their 
fellowship. 

Discussion:  The  Secretary  does  not 
beUeve  that  there  is  authority  to  impose 
the  type  of  requirement  suggested  by  the 
commenter.  The  Secretary  beUeves  that 
each  fellow  should  have  the  opportimity 
to  determine  at  which  institution  he  or 
she  wishes  to  teach  upon  completion  of 
the  degree.  Furthermore,  if  the  fellow's 
home  institution  does  not  have  a 
significant  minority  enrollment,  an 
experienced  faculty  development  fellow 
must  teach  at  another  institution  that 
has  a  significant  minority  enrollment  in 
order  to  comply  with  the  requirements 
of  section  954(1)  of  the  HEA. 
Changes:  None. 

Purpose  of  Faculty  Professional 
Development  Fellowships 

Comments:  One  commenter  suggests 
that  faculty  professional  development 
fellowships  be  used  to  support  study 
leaves,  i.e.,  leaves  of  absence  akin  to 
sabbaticals,  but  attuned  to  continuing 
study  opportunities  for  active  faculty 
designed  to  enhance  instructional 
methodologies  and  update  research 


endeavors.  If  this  is  done,  this 
commenter  requests  that  funding  for 
these  study  leaves  equal  that  afforded 
experienced  faculty  development 
fellows  even  though  they  are  for  a 
shorter  length  of  time. 

Discussion:  Professional  development 
fellowships  may  not  be  used  for  study 
leaves  or  independent  programs,  but 
rather  must  be  used  for  structiued  short- 
term  professional  development 
programs  in  which  the  fellow  enrolls  in 
a  program  of  instruction,  including 
seminars,  conferences,  and  workshops. 
Section  641.5(b)  of  the  regulations 
provides  that  funds  for  fellowships  for 
professional  development  programs  may 
only  be  used  for  costs  of  instruction  and 
other  specified  expenses. 

Changes:  None. 

Improving  Instructional  Methodologies 

Comments:  One  commenter  suggests 
requiring  experienced  faculty 
development  feUows  to  offer  instruction 
on  effective  instructional  methodologies 
to  the  faculty  at  the  degree-granting 
institution  during  the  time  in  which 
they  receive  fellowship  support. 

Discussion:  The  Secretary  does  not 
believe  that  there  is  aulhority  in  the 
statute  for  imposing  the  type  of 
reqmrement  suggested  by  the 
commenter.  The  Secretary  beUeves  that 
this  type  of  requirement  goes  beyond 
the  repayment  obligations  of 
experienced  faculty  development 
fellows  in  section  954(1)  of  the  HEA. 

Changes:  None. 

Administrative  Allowance 

Comments:  One  commenter  suggests 
that  grantees  be  allowed  to  maintain  5 
to  10  percent  of  each  grant  as  an 
administrative  allowance.  This 
allowance  would  be  used  to  track  the 
fellows  to  ensure  that  they  are  making 
significant  progress  toward  acquiring 
their  degrees  and  that  tiiey  fulfill  their 
teaching  obUgations.  In  the  event  that  a 
fellow  is  unable  to  fulfiU  either  of  these 
responsibiUties,  the  allowance  would 
also  be  used  to  ensure  repayment  of  the 
amount  of  the  feUowship  received  by 
the  fellow. 

Discussion:  The  Secretary  does  not 
believe  that  there  is  authority  in  the 
statute  to  permit  a  grantee  to  maintain 
the  type  of  administrative  allowance 
suggested  by  the  commenter.  All  of  the 
grant  funds  are  to  be  used  to  support  the 
fellowships  funded  under  this  part,  and 
may  not  be  used  for  any  other  purpose. 

Changes:  None. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
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order  the  Secretaiy  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  c^sts  associated  with 
the  final  regulaticfis  are  those  resulting 
from  statutory  requirements  and  those 
determined  by  thA  Secretary  to  be 
necessary  for  adnnnistering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  colle<  lion  requirements,  if 
and  explained 
preamble  under  the 
heading  Paperwoi  k  Reduction  Act  of 
1980. 


any,  are  identifiec 
elsewhere  in  this 


In  assessing  the 


benefits — both  qu  mtitative  and 
qualitative — of  th(«e  regulations,  the 
Secretary  has  dete  rmined  that  the 
benefits  of  the  reg  jiations  justify  the 
costs. 


Intergoverrmenta  I 

This  progiam  is 
requirements  of 
and  the  regulati 
The  objective  of 
to  foster  an  interg^ 
partnership  and  a 
federalism  by  re 
developed  by  Stat^ 
governments  for 
review  of  propose  1 
assistance. 

In  accordance 
dociunent  is  intended 
notification  of  the 
plans  and  actions 


Review 

subject  to  the 
Executive  Order  12372 
in  34  CFR  Part  79. 
Executive  order  is 
vemmental 
strengthened 
on  processes 
and  local 
c^rdination  and 
Federal  financial 


lor  s 
^Uiel 


ly  ng  ( 


with 


1  v  I 


In  the  notice  of 
the  Secretary 
whether  the 
require  transmissi  )n 
is  being  gathered " 
any  other  a__>.ncy 
United  States. 

Based  on  the 
rules  and  its  own 
Department  has 
regulations  in  this 
require  transmissi  )n 
is  being  gathered ' 
any  other  agency 
United  States. 


■  84— 271A-  Faculty 


Qomestic  Assistance 
Development 


(Catalog  of  Federal 
Number 
Fellowship  Program 

List  of  Subjects  in 

College  and  uniVersuies 
program-educatioi  i 
recordkeeping  reqi  lirements 

Dated:  June  24. 1 

David  A.  Longaneck^r, 

Assistant  Secretary  f  >r  Postsecondarv 
Education. 

The  Sec.'  -'.ary 
title  34  of  the  Code 


potential  costs  and 


the  order,  this 
to  provide  early 
Department's  specific 
~or  this  program. 


Assessment  of  Educational  Impact 

roposed  rulemaking 
requ  jsted  comments  on 
propc  sed  regulations  would 
of  information  that 
or  is  available  from 
authority  of  the 


<r  i 


re*>onse  to  the  proposed 

1  eview,  the 
determined  that  the 
document  do  not 
of  information  that 
or  is  available  from 
authority  of  the 


ly  I 


34  CFR  Part  641 

Grant 
,  Reporting  and 

dr 

9^4. 


aipends  chapter  VI  of 
of  Federal 


Regulations  by  adding  a  new  part  641  to 
read  as  follows: 

PART  641— FACULTY  DEVELOPMENT 
FELLOWSHIP  PROGRAM 

Subpart  A— General 
Soc 

641.1  What  is  the  Faculty  Development 
Fellowship  Program? 

641.2  Who  is  eligible  for  a  grant  to  fund 
prospective  and  experienced  faculty 
development  fellowships? 

641.3  Who  is  eligible  for  a  grant  to  fund 
faculty  professional  development 
fellowships? 

641.4  What  activities  may  the  Secretary 
fund? 

641.5  What  is  included  in  the  grant?  . 

641.6  What  regulations  apply? 

641.7  What  definitions  apply? 

641.8  What  is  the  duration  of  a  project  - 
period? 

Subpart  B — How  Does  One  Apply  for  a 
Grant? 

641.10  How  does  an  applicant  apply  for  a 
grant  to  fund  prospective  and 
expterienced  faculty  development 
fellowships? 

641.11  How  does  an  applicant  apply  for  a 
grant  to  fund  faculty  professional 
development  fellowships? 

Sut>part  C— How  Does  the  Secretary  Make 
an  Award? 

641.20  How  does  the  Secretary  evaluate  an 
application? 

641.21  What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application 
for  a  grant  to  fund  prospective  and 
experienced  faculty  development 
fellowships? 

641.22  What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application 
for  a  grant  to  fund  faculty  professional 
development  fellowships? 

641.23  What  additional  factors  does  the 
Secretary  consider? 

641.24  What  priorities  does  the  Secretary 
establish  for  grants  to  fund  prospective 
and  experienced  faculty  development 
fellowships? 

641.25  What  other  priorities  does  the 
Secretary  establish? 

Subpart  D— How  Are  Fellows  Selected? 

641.30  How  does  a  grantee  select  fellows? 

641.31  How  does  an  individual  apply  for  a 
fellowship? 


641.32    What  special  rule  applies  to  the 
distribution  of  fellowships? 

Subpart  E— How  Does  tt>e  Secretary 
Distribute  Funds? 

641.40    What  is  the  amount  of  a  Stipend 
awarded  to  prospective  and  experienced 
faculty  development  fellows? 

Subpart  F— What  Are  the  Administrative 
Responsibilities  of  the  Grantee  That 
Receives  Funds  for  Prospective  and 
Experienced  Faculty  Developn^nt 
Fellowships? 

641.50  How  does  a  grantee  disburse  and 
return  funds  -for  prospective  or 
experienced  faculty  development 
fellowships? 

641.51  What  training  is  a  grantee  required 
to  provide  to  prospective  faculty 
development  fellows? 

641.52  What  records  are  required  from  a 
grantee  that  receives  grant  funds  for 
prospective  or  experienced  faculty 
development  fellowships? 

Subpart  G — What  Are  the  Administrative 
Responsibilities  of  the  Grantee  That 
Receives  Funds  for  Faculty  Professional 
Development  Fellowships? 

641.60  How  does  a  grantee  disburse  and 
return  funds  for  faculty  professional 
development  fellowships? 

641.61  What  records  are  required  from  a 
grantee  that  receives  funds  for  faculty  - 
professional  development  fellowships? 

Subpart  H— What  Conditions  Apply  to 
Prospective  and  Experienced  Faculty 
Development  Fellowships? 

641.70  What  agreement  must  be  made  by 
prospective  and  experienced  faculty 
development  fellows? 

641.71  What  are  the  requirements  for  a 
prospective  or  exi>erienced  faculty 
development  fellow  to  receive ' 
fellowship  payments? 

641.72  What  are  the  repayment  provisions 
for  prospective  and  experienced  faculty 
development  fellowships? 

641.73  What  are  grounds  for  deferral  from 
the  repayment  schedule? 

641.74  What  exceptions  apply  to  the 
agreement  to  complete  the  requirements 
for  doctoral  study  within  the  period  in 
which  the  fellowship  is  awarded? 

Authority:  20  U.S.C.  1134r-1134r-6. 
unless  otherwise  noted. 

Subpart  A — General 

§  641.1    What  is  the  Faculty  Devek>pment 
Fellowship  Program? 

(a)  The  Faculty  Development 
Fellowship  Program  provides  grants  to 
institutions  of  higher  education, 
consortia  of  institutions,  and  consortia 
of  institutions  and  nonprofit 
organizations  to  fund  fellowships  for 
individuals  fi-om  underrepresented 
minority  groups  to  enter  or  continue  in 
the  higher  education  professorate. 

(b)  Under  the  program,  the  Secretary 
awards  grants  for  the  following  types  of 
fellowships: 


(1)  Prospective  faculty  development 
fellowships,  as  described  in  §  641.4(a). 

(2)  Experienced  faculty  development 
fellowships,  as  described  in  §  641.4(b). 

(3)  Faculty  professional  development 
fellowships,  as  described  in  §  641.4(c). 

(.\ulhority;  20  U.S.C.  1134r) 

§641.2    Who  is  eligible  tor  a  grant  to  fund 
prospective  and  experienced  faculty 
development  fellowships? 

(a)  The  Secretary  awards  grants  for 
prospective  and  experienced  faculty 
development  fellowships  to  the 
following: 

(1)  An  institution  with  a 
demonstrated  record  of  enhancing  the 
access  to  graduate  education  of 
individuals  from  underrepresented 
minority  groups. 

(2)  A  consortium  of  institutions  with 
a  demonstrated  record  of  enhancing  the 
access  to  graduate  education  of 
individuals  from  imderrepresented 
minority  groups. 

(3)  A  consortium  of  nonprofit 
organizations  and  institutions  with  a 
demonstrated  record  of  enhancing  the 
access  to  graduate  education  of 
individuals  from  underrepresented 
minority'  groups. 

(b)  A  consortium  has  a  demonstrated 
record  of  enhancing  the  access  to 
graduate  education  of  individuals  from 
underrepresented  minority  groups  if 
each  institution  in  the  consortium  that 
intends  to  offer  a  program  of  doctoral 
study  has  a  demonstrated  record  of 
enhancing  the  access  to  graduate 
education  of  individuals  from 
underrepresented  minority  groups. 

(c)  An  institution  that  intends  to  offer 
a  program  of  doctoral  study  has  a 
demonstrated  record  of  enhancing 
access  to  graduate  education  if  it 
provides  evidence  of  the  following: 

(1)  A  social  and  academic 
environment  that  is  supportive  of  the 
academic  success  of  students  and 
faculty  who  are  members  of 
underrepresented  minority  groups. 

(2)  Procedures  to  identify,  recruit,  and 
enhance  the  access  of  individuals  from 
underrepresented  minority  groups  to 
graduate  education. 

(3)  A  successful  record  of  completion 
of  doctoral  degree  programs  by 
individuals  from  underrepreisented 
minority  groups. 

(4)  A  successful  record  of  assisting 
individuals  trom  underrepresented 
minority  groups  who  receive  doctoral 
degrees  enter  the  higher  education 
professorate. 

(d)  The  Secretary  does  not  award  a 
grant  under  this  part  fw  study  at  a 
school  or  department  of  divinity. 

(Authority:  20 U.S.C  1134,  1134r) 
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(1)  Prospective  faculty  development 
ffillowships,  as  described  in  §641. 4(a). 

(2)  Experienced  faculty  development 
fellowships,  as  described  in  §  641.4(b). 

(3)  Faculty  professional  development 
fellowships,  as  described  in  §  641.4(c). 

(.\ulhority;  20  U.S.C.  1134r) 

§641.2    Who  is  eligible  for  a  grant  to  fund 
prospective  and  experienced  faculty 
development  fellowships? 

(a)  The  Secretary  awards  grants  for 
prospective  and  experienced  faculty 
development  fellowships  to  the 
following: 

(1)  An  institution  with  a 
demonstrated  record  of  enhancing  the 
access  to  graduate  education  of 
individuals  from  tmderrepresented 
minority  groups. 

(2)  A  consortium  of  institutions  with 
a  demonstrated  record  of  enhancing  the 
access  to  graduate  education  of 
individuals  from  imderrepresented 
minority  groups. 

(3)  A  consortium  of  nonprofit 
organizations  and  institutions  with  a 
demonstrated  record  of  enhancing  the 
access  to  graduate  education  of 
individuals  from  underrepresented 
minority  groups. 

(b)  A  consortium  has  a  demonstrated 
record  of  enhancing  the  access  to 
graduate  education  of  individuals  from 
underrepresented  minority  groups  if 
each  institution  in  the  consortium  that 
intends  to  offer  a  program  of  doctoral 
study  has  a  demonstrated  record  of 
enhancing  the  access  to  graduate 
education  of  individuals  from 
underrepresented  minority  groups. 

(c)  An  institution  that  intends  to  offer 
a  program  of  doctoral  study  has  a 
demonstrated  record  of  enhancing 
access  to  graduate  education  if  it 
provides  evidence  of  the  following: 

(1)  A  social  and  academic 
envirotunent  that  is  supportive  of  the 
academic  success  of  students  and 
faculty  who  are  members  of 
underrepresented  minority  groups. 

(2)  Procedures  to  identify,  recruit,  and 
enhance  the  access  of  individuals  from 
underrepresented  minority  groups  to 
graduate  education. 

(3)  A  successful  record  of  completion 
of  doctoral  degree  programs  by 
individiiais  from  underrepreisented 
minority  groups. 

(4)  A  successful  record  of  assisting 
individuals  irom  imderrepresented 
minority  groups  who  receive  doctoral 
degrees  wjter  the  higher  education 
professorate. 

(d)  The  Secretary  does  not  award  a 
grant  under  this  part  for  study  at  a 
school  or  depatrtment  of  divinity. 

(Authority:  20U.S.C  1134.  1134r) 


§641.3    Who  Is  ettgit>te  for  a  grant  to  famJ 
faculty  professional  devetopmem 
fellowships? 

(a)  The  Secretary  awards  grants  for 
faculty  professional  development 
fellowshijjs  to  the  following: 

(1)  An  institution  with  a 
demonstrated  record  of  enhancing  the 
professional  development  of  faculty 
from  imderrepresented  minority  groups. 

(2)  A  consortium  of  institutions  with 
a  demonstrated  record  of  enhancing  the 
professional  development  of  faculty 
from  imderrepresented  minority  groups. 

(3)  A  consortium  of  nonprofit 
organizations  and  institutions  with  a 
demonstrated  record  of  enhancing  the 
professional  development  of  faculty 
from  underrepresented  minority  groups. 

(b)  A  consortium  has  a  demonstrated 
record  of  enhancing  the  prrofessional 
development  of  faculty  from 
underrepresented  minority  ^oups  if 
each  institution  and  nonprofit 
organization  in  the  consortium  that 
intends  to  offer  a  professional 
development  program  has  a 
demonstrated  record  of  enhancing  the 
professional  development  of  faculty 
from  underrepresented  minority  groups. 

(c)  An  institution  or  nonprofit 
organization  that  intends  to  offer  a 
professional  development  program  has  a 
demonstrated  record  of  enhancing  the 
professional  development  of  faculty 
from  underrepresented  minority  groups 
if  it  provides  evidence  that  it  has 
pohcies  or  procedures  for  assisting 
faculty  from  underrepresented  minority 
groups  to  participate  in  professional 
development  programs.  This  evidence, 
includes,  but  is  not  limited  to  the 
following: 

(1)  An  academic  environment  that  is 
responsive  to  advancing  the  careers  of 
underrepresented  minorities. 

(2)  Programs  that  have  been  designed 
to  provide  opportunities  for  faculty  from 
underrepresented  minority  groups  to 
improve  instructional  methodology. 

(3)  A  successful  record  of  providing 
opportunities  for  faculty  from 

''underrepresented  minority  groups  to 
attend  workshops,  seminars,  and  other 
professional  development  activities 
relating  to  their  academic  careers. 

(d)  The  Secretary  does  not  award  a 
grant  under  this  part  for  study  at  a 
school  or  department  of  divinity. 
(Authority:  20  U.S.C  1134r) 

S  641.4    What  acthrlties  may  the  Secretary 
fund? 

The  Secretary  awards  grants  to  fund 
the  following  types  of  fellowships: 

(a)  Prospective  faculty  development 
fellowships.  Fellowships  for  talented 
baccalaureate  degree  recipients  from 
underrepresented  minority  groups  who 


have  financial  need  and  who  wish  to 
obtain  a  doctoral  degree  and  enter  the 
higher  education  professorate. 

(b)  Experiencea  faculty  development 
fellowships.  Fellowships  for  talented 
faculty  from  underrepresented  minority 
groups  who  wish  to  continue  in  the 
higher  education  professorate  and 
obtain  a  doctoral  degree. 

(c)(1)  Faculty  professional 
development  fellowships.  Fellowships 
for  talented  faculty  from 
underrepresented  minority  groups  who 
wish  to  participate  in  short-term 
professional  development  programs, 
including  seminars,  conferences,  and 
workshops,  specifically  designed  to 
enhance  their  skills  and  careers. 

(2)  Grant  funds  for  faculty 
professional  development  fellowships 
may  not  be  used  to  fund  study  leading 
to  a  doctoral  degree. 

(Authority;  20  U.S.C.  1134r) 

§641.5    What  is  Included  in  the  grant? 

(a)  Each  grant  to  fund  prospective  and 
experienced  faculty  development 
fellowships  consists  of  the  stipends  paid 
by  the  Secretary  through  the  grantee  to 
fellows.  The  stipend  provides  an 
allowance  to  a  fellow  for  the  fellow's 
(and  his  or  her  dependents")  subsi.ttence 
and  other  expenses. 

(b)(1)  Each  grant  to  fund  faculty 
professional  development  fellowships 
consists  of  the  allowable  costs  of  the 
fellows'  participation  in  professional 
development  programs. 

(2)  For  the  purposes  of  paragraph 
(b)(1)  of  this  section,  allowable  costs  are 
the  following: 

(i)  Costs  of  instruction,  including  fees 
for  materials  and  supplies. 

(ii)  Out-of-town  travel  expenses, 
excluding  foreign  travel. 

(iii)  Per  diem  expenses  for  food  and 
lodging  during  the  period  of  instruction 

(Authority:  20  U.S.C.  n34r,  1134r-l) 

§641.6    What  regulations  apply? 

The  following  regulations  apply  to  the 
Faculty  Development  Fellowship 
Program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants). 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regxdations). 

(4)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  Part  82  (New  Restnciions 
on  Lobbying). 

(6)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
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(Nonprocurement) 
Govemmentwide 
Drug-Free  Workpl 

(7)  34  CFR  Part 
and  Campuses). 

(b)  The  regulations 

(Authority:  20  U.S.C 


and 

equirements  for 
(Grants)). 
(Drug-Free  Schools 


16 


used 


§641.7    What  definitions 

(a)  Definitions  ir 
following  terni(s) 
defined  in  34  CFR 

Applicant 

Application 

Award 

Budget 

Budget  Period 

Department 

EDGAR 

Grant 

Grantee 

Nonprofit 

Project 

Project  Period 

Secretary 


apply? 
EDGAR.  The 

in  this  part  are 
r7.1: 


Mith  1 


r«c 


tij 


(b)  Other  Defi 
definitions  also  ap 

Academic  field 
study  in  an  acaden^c 
an  institution  of  hi 
than  a  school  or 

Academic  year 
period  beginning 
instructional  term 

Consortium  of  i, 
education  means 
institutions  of  highi 
have  entered  into 
arrangement  for  th« 
out  common  object 

Doctoral  study 
postbaccalaureate 
leading  to  a  degree 
field  of  graduate 
dissertation. 

Fei'Vow  means  a 
fellowship  under 

Fellowship  mean 
a  grantee  to  an  indi 
part. 

Financial  need 
financial  need  as 
Title  rv,  Part  F,  of 
period  of  the  fellowf  s 
approved  field  of 
which  the  fellowsb|p 

HEA  means  the 
of  1965,  as  amendei 
seq.). 

Historically  black 
universities  (HBCUi ) 
institutions  listed 
(Strengthening 
Colleges  and  Uni 
34  CFR  609.2  (Stre 
Historically  Black 
Program). 

Institution  ofhigt 
(institution)  means 


u 


in  this  part. 
1134r) 


'^initkjns:  The  following 

ly  to  this  part: 

n^eans  an  area  of 

department  within 
;her  education  other 
de  jartment  of  divinity, 
nieans  the  12-month 
the  fall 
f  the  institution. 
itutions  of  higher 
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higher  education,  other  than  a  school  or 
department  of  divinity,  as  defined  in 
section  1201(a)  of  the  HEA. 

Minority  means  Alaskan  Native. 
American  Indian.  Asian-American, 
Black  (African-American),  Hispanic 
American,  Native  Hawaiian,  or  Pacific 
Islander. 

Predominantly  black  colleges  and 
universities  means  those  institutions 
whose  undergraduate  enrollment 
consists  of  more  than  fifty  percent  black 
students. 

Satisfactory  progress  means  that  a 
fellow  meets  or  exceeds  the  institution's 
criteria  and  standards  established  for  a 
student's  continued  status  as  a 
candidate  for  the  degree  in  the  academic 
field  for  which  the  fellowship  was 
awarded. 

School  or  department  of  divinity 
■  means  an  institution,  or  an  academic 
department  of  an  institution,  whose 
program  is  specifically  for  the  education 
of  students  to  prepare  them  to  become 
ministers  of  religion  or  lo  enter  into 
some  other  religious  vocation  or  to 
prepare  them  to  teach  theological 
subjects. 

Significant  enrollment  means  an 
imdergraduate  enrollment  of  at  least  25 
percent. 

Supervised  training  means  formal  and 
informal  training  or  instruction  in 
teaching  methods  followed  by  the 
opportunity  for  a  fellow  to  teach  at  the 
graduate  or  undergraduate  level  under 
the  guidance  and  direction  of  senior 
faculty. 

Temporarily  totally  disabled  means 
the  inability  by  virtue  of  an  injury  or 
illness  to  be  gainfully  employed  during 
a  reasonable  period  of  recovery. 

Underrepresented  means 
proportionate  representation,  as 
measured  by  degree  recipients,  thai  is 
less  than  the  proportionate 
representation  in  the  general 
population — 

(i)  As  indicated  by — 

(A)  The  most  current  edition  of  the 
Department's  Digest  of  Educational 
Statistics  (This  document  is  available 
ftx)m  U.S.  Department  of  Education. 
Office  of  Education  Research  and 
Improvement,  555  New  Jersey  Avenue, 
NVV.,  Washington,  DC  20208-5641, 
Attention:  Educational  Statistics.); 

(B)  The  National  Research  Council's 
Doctorate  Recipients  from  United  States 
Universities  (This  document  is  available 
from  the  National  Research  Council. 
2101  Constitution  Avenue,  NW.. 
Washington,  DC  20418.);  or 

(C)  Other  standard  statistical 
references,  as  announced  annually  in 
the  Federal  Register  notice  inviting 
applications  for  new  awards  under  this 
program;  or 


(ii)  As  documeii't  i  by  national  survey 
data  submitted  to  and  accepted  by  the 
Secretary  on  a  case-by-case  basis. 

(Authority;  20  U.S.C.  1134r) 

§  641.8    What  is  th«  duration  of  a  project 
period? 

(a)  The  maximum  duration  of  a  grant 
to  fund  prospective  or  experienced 
faculty  development  fellowships  is  60 
months. 

(b)  The  maximum  duration  of  a  grant 
to  fund  faculty  professional  '  . 
development  fellowships  is-36  months. 
(Authority:  20  U.S.C.  1134r) 

Subpart  B — How  Does  One  Apply  for  a 
Grant? 

§  641 .1 0    How  does  an  applicant  apply  lor 
a  grant  to  fund  prospective  and 
experienced  faculty  developnient 
fellowships? 

To  apply  for  a  grant  to  fund 
prospective  and  experienced  faculty 
development  fellowships,  an  applicant 
shall  submit  an  application  that — 

(a)  Responds  to  the  appropriate 
selection  criteria  in  §641.21;  and 

(b)  Contains — 

(1)  The  applicant's  plan  for 
identifying  and  recruiting  talented  and 
financially  needy  baccalaureate  degree 
recipients  or  talented  faculty  fi-om 
underrepresented  minority  groups  who 
may  participate  in  the  project; 

(2)  A  description  of  the  program  or 
programs  of  doctoral  study  for  which  it 
will  award  fellowships; 

(3)  The  applicant's  plan  fcr  using 
minority  faculty  and  other  faculty  as 
advisors,  mentors,  and  academic 
resources  in  support  of  the  project; 

(4)  A  description  of  other  resources  of 
the  applicant,  including  tuition  waivers, 
assistantships.  or  financial  aid  other 
than  loans,  that  the  applicant  shall  make 
available  to  fellows; 

(5)  if  the  applicant  is  a  consortium — 
(i)  The  signed  agreement  listing  the — 

(A)  Names  of  the  undergraduate 
institutions  that  are  historically  or 
predominantly  black  colleges  and 
universities  or  o'lher  institutions  with 
significant  enrollments  of  individuals 
from  minority  groups  that  have  agreed 
to  cooperate  with  the  applicant  to  carrv 
out  the  purposes  of  the  project;  and 

(B)  Names  of  the  other  institutions  or 
nonprofit  organizations  included  in  the 
consortium;  and 

(ii)  The  terms  of  cooperation  among 
the  members  of  the  consortium; 

(6)(i)  If  the  applicant  is  applying  for 
a  grant  to  fund  prospective  faculty 
development  fellowships,  assurances 
that  the  applicant  will  provide  at  least 
one  academic  term  of  supervised 
training  in  instruction  to  each  fellow 
during  the  period  cf  die  fellowship:  cr 


(ii)  If  the  applicant  is  applying  for  a 
grant  to  hind  experienced  faculty 
development  fellowships,  assurances 
that  the  applicant  will  provide  an 
oppOTtnnity  for  each  feikrw  to  improve 
his  or  her  instructional  methods; 

(7)  Assurances  that  the  applicant  will 
ensure  that  frflows  are  making 
satisfactory  progress  in,  and  devoting 
full  time  to,  Ae  doctoral  study  program 
in  which  they  are  enrolled;  and 

(8)  Evidence  that  each  institution  &at 
plans  to  Offer  q  program  of  doctoral 
study  to  fellows  has  a  demonstrated 
record  of  enhancing  the  access  to 
graduate  education  of  individuals  from 
underrepresented  minority  groups,  as 
required  in  §  641.2(c). 

(Authority:  20  U.S.C.  1134r-2) 

§  641.1 1    How  doe*  an  applicant  apply  lor 
a  grant  to  fund  faculty  professional 
devetopnieiil  feMowshlps? 

To  apply  for  a  grant  to  fund  faculty 
professional  dev^opment  fellowships, 
an  applicant  shall  submit  an  apphcation 
that— 

(a)  Responds  to  the  selection  criteria 
in  §641.22;  and 

(b)  Contains — 

(1)  The  applicant's  plan  for 
identifying  and  recruiting  talented 
faculty  bom  underrepresented  minority 
groups  who  wish  to  participate  in 
professional  development  programs 
specifically  designed  to  advance  their 
careers; 

(2)  A  description  of  the  program  or 
programs  of  professional  development 
the  applicant  plans  to  offer,  and  the 
ways  in  which  the  program  or  pro-ams 
are  specifically  designed  to  advance  the 
careers  of  faculty  from  underrepresented 
minority  groups; 

(3)  The  applicant's  plan  for  using 
minority  and  other  facuhy  as  advisors, 
mentors,  and  acad^nic  resources  in 
support  of  1i»  project; 

(4)  A  description  of  other  resources  of 
the  applic«rt  that  the  applicant  shall 
make  available  to  fellows; 

(5)  If  the  applicMSt  is  a  consortium — 
(i)  The  signed  agreement  listing  the — 

(A)  Names  of  the  undergraduate 
institutions  that  are  historically  or 
predominantly  Wadk  colleges  and 
universities  or  other  institutions  with 
significant  enreOineBiu  of  individuals 
from  joinority  groups  that  have  agreed 
to  cooperate  to  cany  out  the  purposes  of 
the  project;  and 

(B)  Names  of  the  other  institotioBs  or 
nonprofit  organizations  included  in  the 
consortium;  and 

(ii)  The  terms  of -cooperation  among 
the  members  of  the  consortinm;  and 

(6)  Evidence  that  each  institution  or 
nonprofit  otfanazaRaon  that  plans  to 
offer  a  faculty  professional  development 
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(ii)  If  liie  applicant  is  applying  for  a 
grant  to  fcind  experienced  faculty 
development  felkm'ships,  assurances 
that  the  applicant  will  provide  an 
oppOTtnnKy  for  each  fellow  to  improve 
his  or  her  instructional  methods; 

(7)  Assurances  that  the  applicant  will 
ensure  that  fellovirs  are  making 
satisfactory  progress  in,  and  devoting 
full  time  to,  the  doctoral  study  program 
in  which  they  are  enrolled;  and 

(8)  Evidence  that  each  institution  that 
plans  to  Offer  q  program  of  doctoral 
study  to  fellows  has  a  demonstrated 
record  of  enhancing  the  access  to 
graduate  education  of  individuals  from 
underrepresented  minority  groups,  as 
required  in  §  641.2(c). 

(Authority:  20  U.S.C.  1134r-2) 

§641.11    How  doM  an  applicant  apply  for 
a  grant  to  fund  taeulty  professional 
devetopment  fettowstrtps? 

To  apply  for  a  grant  to  fund  faculty 
professional  dev^opment  fellowships, 
an  apphcant  shall  snbmit  an  apphcation 
that— 

(a)  Responds  to  the  selection  criteria 
in  §641.22;  and 

(b)  Contains — 

(1)  The  applicant's  plan  for 
identifying  and  recruiting  talented 
faculty  from  underrepresented  minority 
groups  who  wish  to  participate  in 
professional  development  programs 
specifically  designed  to  advance  their 
careers; 

(2)  A  description  of  the  program  or 
programs  of  professional  developmeot 
the  applicant  plans  to  offer,  and  the 
ways  in  which  the  program  or  pro-ams 
are  specifically  designed  to  advance  the 
careers  of  faculty  from  underrepresented 
minority  groups; 

(3)  The  applicants  plan  for  using 
minority  and  other  facuhy  as  advisors, 
mentors,  asd  •cademic  resources  in 
support  of  the  project; 

(4)  A  description  of  other  resources  of 
the  applicant  that  the  ^jplicant  shall 
make  available  to  fellows; 

(5)  If  the  applicant  is  a  consortium — 
(i)  The  si^ed  agreement  listing  the — 
(A)  Names  of  the  undergraduate 

institutions  that  are  historically  or 
predominantly  Wadk  colleges  and 
universities  or  other  institutions  with 
significant  enn^lraento  of  individuals 
from  minority  froups  that  have  agreed 
to  cooperate  to  carry  out  the  purposes  of 
the  project;  and 

(BJ  Names  of  the  other  institutions  or 
nonproifit  organizations  included  in  the 
consortium;  and 

(ii)  The  ^erms  oF<30operBtion  among 
the  members  of  the  co«sortinm;  and 

(6)  Evidence  »fe«t  each  institutioB  ot 
nonpros  oifanization  that  plans  to 
offer  a  faculty  proli&ssional  development 


program  has  a  demonstrated  record  of 
enhancing  the  professional  development 
of  faculty  from  underrepresented 
minority  groups,  as  required  in 
§  641.3(c). 


(Approved  by  the  Office  of  Management  and 
Budget  under  cootrol  number  1840-0687) 
(Authority:  20  U.S.C.  1134r) 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§641.20    How  doesthe  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  to  hind 
prospective  or  experienced  faculty 
development  fellowships  on  the  basis  of 
the  selection  criteria  in  §  641.21 .  the 
additional  considerations  in  §  641.23. 
and  the  priorities  in  5  641^4. 

(b)  The  Secretary  evaluates  an 
application  for  a  grant  to  fund  faculty 
professional  development  fellowships 
on  the  basis  of  the  selection  criteria  in 
§  641.22  and  the  additional 
conuderations  in  §641.23. 

(c)  The  Secretary  awards  up  to  100 
points  for  the  selection  criteria  in 
§641.21  and  up  to  100  points  for  the 
selection  cntena  in  §  641.22. 

(d)  The  maximum  possible  score  for 
each  critenoe  is  indicated  in 
parentheses. 

(Authority:  20U.S.C.  1134r-2) 

§641^1    WkatMtooNMiorHeHadoasMie 
Secretary  usa  to  avaluato  an  ^tpUcaflon  «ar 
a  grant  to  (undprDspacttva  or  aaperienced 
faculty  deweiopmeot  faliewships? 

The  Secretary  uses  the  foUowii^ 
criteria  to  evaluate  an  application  fatr  a 
grant  to  fund  prosfjactive  or  experienced 
faculty  devekiipment  fellowships: 

(a)  Applicant's  commitment.  (24 
points)  The  Secretary  reviews  each 
application  to  determine  the  overall 
strength  of  the  applicarat's  coannitaient 
to  meet  the  needs  of  fellows,  including 
consideration  of  the  extent  to  which— 

(1)  The  social  and  academic 
environmeDt  oi  each  institution  that 
pltms  to  offer  a  program  of  doctoral 
study  is  supportive  of  the  academic 
success  of  rtudents  and  feculty  who  are 
members  of  underrepresented  minority 
groups; 

(2J  The  apphcant  plans  to  identify, 
recruit,  and  enhance  the  access  of 
individntk  from  underrepresented 
minonty  groups  to  graduate  education; 

(3)  Each  institutMm  that  p^ans  to  offer 
a  program  of  doctoral  study  base 
successful  record  of  individuals  from 
underrepresented  minority  groups 
completing  doctoral  degree  programs; 

(4)  Each  institution  that  plans  to  offer 
a  program  of  doctoral  study  has  a 
successful  record  of  assisting 


individuals  from  umdwrepresented 
minority  groups  who  receive  doctoral 
degrees  to  enter  the  higher  education 
professorate; 

(5)  If  the  applicant  is  a  consortium, 
the  apphcant  has  the  commitment  of 
institutions  that  are  historicaiiy  and 
predominantly  black  or  other  - 
institutiohs  with  significant  enrolhnents 
of  individuals  from  underrepresented 
minority  grot^w  to  cooperate  with  the 
apphcant  to  carry  out  the  purposes  of 
the  project;  and 

(6)  Individuals  from  underrepresented 
minority  groups  are  represented  among 
the  administrators  and  faculty  of  each 
institution  that  plans  to  offer  a  program 
of  doctoral  study. 

(b)  Meeting  ^e  purposes  of  the 
program.  (14  points).  The  Secretary- 
reviews  each  apphcation  to  determine 
how  well  the  project  will  meet  the 
purposes  of  the  pro^m,  including  the 
extwJl  to  which — 

(1)  The  applicant's  general  and 
specific  objectives  for  the  project  are 
realistic  and  measurable;  and 

(2)  The  applicant's  objectives  for  the 
project  seek  to  increase  the  number  of 
individuals  frtjm  underrepresmitod 
minorily  groups  to  enter  or  continue  in 
the  higher  education  professorate. 

[c)  Quality  of  implementiUian 
strategy.  (32  points).  The  Secretary 
reviews  eadi  application  to  determine— 

tl)  The  potential  effectiveness  of  the 
applicant's  plan  for  identifying  and 
recruiting,  to  participate  in  the  project, 
talented — 

(i)  Facuhy;  ot 

(ii)  Baocalaureate  degree  recipients  (S 
points); 

(2)  The  quality  of  ihe  program  or 
programs  of  doctoral  study  that  the 
apphcant  pkns  ta  offer,  including— 

(i)  If  the  applicant  Bp}>lie8  for  «  grant 
to  fund  prospective  facuhy  development 
fellowships,  one  academic  term  of 
supervised  teaching  opportunitfes  ibr 
these  fellows;  or 

(ii)  If  the  apphcant  apphes  for  a  grant 
to  fund  e^erienced  faculty 
devetnpmeHt  fellowships,  opportunities 
for  fellows  to  improve  dieir 
instructional  methods  (14  points); 

(3)  The  <}a^ty  of  the  applicant  s 
policies  and  prooedtires  to  monitor 
whether  a  feiiow  is  making  satisfactory- 
progress  towards  receivii^  a  doctoral 
degree  (S  points);  and 

(4)  The  extent  to  which  the  pohcies 
and  procedures  the  applicant  proposes 
to  institute  for  admiiiisterix^  the  project 
are  Likely  to  ansure  efficient  and 
effective  project  implementatioa. 
including  assistance  to  and  oversight  of 
the  project  director  (5  points). 

(d)  Quality  of  key  personnel.  (12 
points). 
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(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  thq  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  (3  pointsl; 

(ii)  The  qualifiqations  of  each  of  the 
key  faculty  to  be  iksed  on  the  project  (4 
points); 

(iii)  The  time  that  each  person 
referred  to  in  paraigraphs  (d)(l)(i}  and 
(ii)  of  this  section  will  conmiit  to  the 
project  (3  points)dand 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  emplo>'ment 
practices,  will  ensure  that  its  personnel 
are  selected  withdut  regard  to  race, 
color,  national  onjgin,  religion,  gender, 
age.  or  disabling  oondition.  except 
pursuant  to  a  lawful  affirmative  action 
plan  (2  points),    i 

(2)  To  determine  personnel 
qualifications  unc^er  paragraphs  (d)(l)(i) 
and  (ii)  of  this  secjtion.  the  Secretary 
consider 


(i)  The  past  woi^  experiences  and 
training  of  key  pri^fessional  personnel  as 
directly  related  tojthe  stated  project 
purposes  and  objectives;  and 

(ii)  Any  other  qualifications  of  the  key 
professional  persdnnel  that  pertain  to 
the  quality  of  the  project. 

(e)  Adequacy  o^resources.  (9  points). 
The  Secretary  reviews  each  application 
to  determine  the  epctent  of  the  resources 
the  applicant  plans  to  make  available  to 
fellows,  includina— 

(1)  Tuition  waivers,  assistantships,  or 
financial  aid  othei  than  loans  that  will 
be  available  to  fellowship  recipients; 

(2)  Use  of  faculty  from 
underrepresented  minority  groups  and 
other  faculty  as  advisors,  mentors,  and 
academic  resource  s  in  support  of  the 
project;  and 

(3)  Space  and  e<  uipment. 

(f)  Evaluation  p.  an.  (9  points).  The 
Secretary  reviews  leach  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  appl^ant's  evaluation 
methods — 

(1)  Relate  to  the  specific  goals  and 
measurable  objectives  of  the  project; 

(2)  Include  both!  process  and  product 
evaluation  measures  that  are  objective 
and  designed  to  pi  oduce  data  that  are 
quantifiable;  and 

(3)  Describe  ho\i  the  applicant  will 


analyze  and  repor 
make  adjustments 
a  regular  basis. 

(Approved  by  the  0#ice 
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S  641 .22    What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application  (or 
a  grant  to  fund  faculty  professional 
development  fellowships? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
grant  to  fund  faculty  professional 
development  fellowships: 

(a)  Meeting  the  puqxtses  of  the 
program.  (20  points).  The  Secretary 
reviews  each  application  to  determine 
how  well  the  project  will  meet  the 
purposes  of  the  program,  including  the 
extent  to  which — 

(1)  The  applicant  proposes  a  project 
specifically  designed  to  advance  the 
careers  of  faculty  from  underrepresented 
minority  groups;  and 

(2)  The  applicant's  general  and 
specific  objectives  for  the  project  are 
realistic  and  measurable. 

(b)  Quality  of  implementation 
strategy.  (40  points).  The  Secretary 
reviews  each  application  to  determine — 

(1)  The  potential  effectiveness  of  the 
applicant's  plan  for  identifying  and 
recruiting  faculty  from 
underrepresented  minority  groups  who 
wish  to  remain  in  the  higher  education 
professorate  and  participate  in  a 
professional  development  program 
specifically  designed  to  advance  their 
careers  (10  points); 

(2)  The  quality  of  the  program  or 
programs  to  be  offered  to  the  faculty  and 
the  extent  to  which  these  programs  are 
structured  to  advance  the  careers  of 
underrepresented  minorities  (15  points); 

(3)  The  extent  to  which  the  applicant 
plans  to  measure  or  monitor  whether 
the  faculty  is  benefitting  from  the 
program  or  programs  designed  to 
advance  their  careers  (5  points); 

(4)  The  extent  to  which  the  program 
or  programs  include  opportunities  for 
faculty  to  improve  their  teaching 
methods  (5  points);  and 

(5)  The  extent  to  which  individuals 
from  underrepresented  minority  groups 
are  represented  among  the 
administrators  and  faculty  of  the  project 
(5  points). 

(c)  Grant  management.  (12  points). 
The  Secretary  reviews  each  application 
to  determine  the  applicant's  ability  to 
provide  for  the  overall  administration  of 
the  grant  award,  including  providing 
assistance  to  and  oversight  of  the  project 
director  in  order  to  achieve  the  stated 
project  piu^ioses  and  objectives. 

(a)  Adequacy  of  resources.  (9  points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  resources 
the  applicant  plans  to  devote  to  the 
project,  including — 

(1)  The  use  of  faculty  from 
underrepresented  minority  groups  and 
other  faculty  as  advisors,  mentors,  and 
academic  resources  in  support  of  the 
project;  and 


(2)  Space,  materials,  and  equipment. 

(e)  Budget.  (10  points).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan.  (9  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  evaluation 
methods — 

(1)  Relate  to  the  specific  goals  and 
measurable  objectives  of  the  project; 

(2)  Include  both  process  and  product 
evaluation  measures  that  are  objective 
and  designed  to  produce  data  that  are 
quantifiable;  and 

(3)  Describe  how  the  applicant  will 
analyze  and  report  the  data  so  that  it  can 
make  adjustments  and  improvements  on 
a  regular  basis. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0687) 
(Authority:  20  U.S.C.  1134r-2) 

§  641 .23    What  additional  factors  does  the 
Secretary  consider? 

In  awarding  grants  to  fund 
prospective  faculty  development 
fellowships,  experienced  faculty 
development  fellowships,  and  faculty 
professional  development  fellowships, 
the  Secretary  ensures — 

(a)  An  equitable  geographic 
distribution  of  grants; 

(b)  That  both  public  and  private 
institutions  are  fairly  represented  among 
grantees;  and 

(c)  That  there  is  an  equitable 
distribution  of  fellowships  among 
underrepresented  minority  groups. 

(Authority:  20  U.S.C.  1134r) 

S  641 .24    What  priorities  does  the  Secretary 
establish  for  grants  to  fund  prospective  and 
experienced  faculty  development 
fellowships? 

(a)  In  awarding  grants  to  fund 
prospective  and  experienced  faculty 
development  fellowships,  the  Secretary 
awards  3  additional  points  to  applicants 
whose  applications  describe  projects 
that— 

(1)  Provide  each  fellow — 
(i)  A  tuition  waiver;  and 

(ii)(A)  A  minimum  $2,000  in  support 
beyond  the  stipend  received  by  each 
fellow  under  §  641.4  (a)  or  (b);  or 

(B)  Additional  financial  support  in 
conjunction  with  teaching  or  research 
activities  that  are  part  of  the  fellow's 
doctoral  program: 

(2)  Provide  additional  financial 
support  to  each  fellow  from  non-Federal 
resources,  either  in  cash  or  in-kind, 
such  as  contributions  from  the  business 
community  and  civic  organizations; 


(3)  Emphasize  courses  of  study 
leading  to  the  doctoral  degrees  in 
disciplines  where  minorities  are 
underrepresented;  and 

(4)  Describe  steps  to  ensure  that  a 
fellow  will  teach  at  an  institution  where 
minority  undergraduate  students  are 
likely  to  benefit  from  the  educational 
experience  and  academic  achievement 
of  the  fellow. 

(b)(1)  The  Secretary  may  waive  all  or 
any  portion  of  the  requirements  in 
paragraph  (a)(1)  of  this  section  upon  the 
request  of  any  institution  that  has  been 
designated  as  an  eUgible  institution 
under  Title  III  of  the  Act  in  the  year  in 
which  the  institution,  or  the  consortium 
of  which  the  institution  is  a  member,  is 
applying  for  a  grant  under  this  program, 

(2)  In  the  case  of  a  consortium,  the 
waiver  in  paragraph  (b)(1)  of  this  section 
applies  only  to  the  eligible  Title  III 
institution(s)  and  not  to  any  other 
member  of  the  consortium. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0687) 
(Authority:  20  U.S.C.  1134r) 

§  641 .25    What  other  priorities  does  the 
Secretary  establish? 

(a)  The  Secretary  may  give  absolute 
priority  to  applications  for  grants  to 
fund — 

(1)  Prospective  faculty  development 
fellowships; 

(2)  Experienced  faculty  development 
fellowships; 

(3)  Faculty  professional  development 
fellowships;  or 

(4)  Two  or  more  of  the  categories  of 
fellowships  fisted  in  paragraphs  (a)  (1). 
(2).  and  (3)  of  this  section. 

(b)  Each  year,  the  Secretary 
announces  the  absolute  priority  under 
paragraph  (a)  of  this  section  in  a  notice 
inviting  applications  for  this  program 
published  in  the  Federal  Register. 
(Authority:  20  U.S.C.  1134r) 

Subpart  D— How  are  Fellows  Selected? 

§  641 .30    How  does  a  grantee  select 
fellows? 

In  selecting  individuals  to  receive 
fellowships,  a  grantee  shall  consider 
only  individuals  who  are — 

(a)  Identified  under  §  641.4;  and 

(b)  (1)  United  States  citizens  or 
nationals; 

(2)  Permanent  residents  of  the  United 
States; 

(3)  In  the  United  States  for  other  than 
a  temporary  purpose  and  intend  to 
become  citizens  or  permanent  residents; 
or 

(4)  Permanent  residents  of  the  Trust 
Territory  of  the  Pacific  Islands  (Palau). 
(Authority:  20  U.S.C.  1134, 1144a) 
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(3)  Emphasize  courses  of  study 
leading  to  the  doctoral  degrees  in 
disciplines  where  minorities  are 
underrepresented;  and 

(4)  Describe  steps  to  ensure  that  a 
fellow  will  teach  at  an  institution  where 
minority  undergraduate  students  are 
likely  to  benefit  from  the  educational 
experience  and  academic  achievement 
of  the  fellow. 

(b)(1)  The  Secretaiy  may  waive  all  or 
any  portion  of  the  requirements  in 
paragraph  (a)(1)  of  this  section  upon  the 
request  of  any  institution  that  has  been 
designated  as  an  ehgible  institution 
under  Title  III  of  the  Act  in  the  year  in 
which  the  institution,  or  the  consortium 
of  which  the  institution  is  a  member,  is 
applying  for  a  grant  under  this  program, 

(2)  In  the  case  of  a  consortium,  the 
waiver  in  paragraph  (b)(1)  of  this  section 
applies  only  to  the  eligible  Title  III 
institution(s)  and  not  to  any  other 
member  of  the  consortium. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0687) 
( Au  thority :  20  U.  S.C.  1 1 34r) 

§  641 .25    What  other  priorities  does  the 
Secretary  establish? 

(a)  The  Secretary  may  give  absolute 
priority  to  appUcations  for  grants  to 
fund — 

(1)  Prospective  faculty  development 
fellowships; 

(2)  Experienced  faculty  development 
fellowships; 

(3)  Faculty  professional  development 
fellowships;  or 

(4)  Two  or  more  of  the  categories  of 
fellowships  Hsted  in  paragraphs  (a)  (1), 
(2),  and  (3)  of  this  section. 

(b)  Each  year,  the  Secretary 
annoimces  the  absolute  priority  under 
paragraph  (a)  of  this  section  in  a  notice 
inviting  applications  for  this  program 
published  in  the  Federal  Register. 
(Authority:  20  U.S.C.  1134r) 

Subpart  D— How  are  Fellows  Selected? 

§  641 .30    How  does  a  grantee  select 
fellows? 

In  selecting  individuals  to  receive 
fellowships,  a  grantee  shall  consider 
only  individuals  who  are — 

(a)  Identified  under  §  641.4;  and 

(b)  (1)  United  States  citizens  or 
nationals; 

(2)  Permanent  residents  of  the  United 
States; 

(3)  In  the  United  States  for  other  than 
a  temporary  purpose  and  intend  to 
become  citizens  or  permanent  residents; 
or 

(4)  Permanent  residents  of  the  Trust 
Territory  of  the  Pacific  Islands  (Palau). 
(Authority:  20  U.S.C.  1134, 1144a) 


§  641 .31    How  does  an  individual  apply  for 
a  fellowship? 

An  individual  shall  apply  directly  to 
the  grantee. 

(Authority:  20  U.S.C.  1134) 

§  641 .32    What  special  rule  applies  to  the 
distribution  of  fellowships? 

(a)  Each  grantee  receiving  a  grant  to 
fund  prospective  faculty  development 
fellowships  shall  ensure  that  there  is  an 
equitable  distribution  of  fellowships 
among  underrepresented  minority 
groups.  For  the  purposes  of  this 
paragraph,  an  equitable  distribution 
means  the  distribution  of  fellowships  in 
a  manner  that  reflects  the  representation 
of  eligible  individuals  from 
underrepresented  minority  groups 
applying  for  prospective  faculty 
development  fellowships  from  each 
grantee. 

(b)  Each  grantee  receiving  a  grant  to 
fund  experienced  faculty  development 
fellowships  shall  ensure  that  there  is  an 
equitable  distribution  of  fellowships 
among  underrepresented  minority 
groups.  For  purposes  of  this  paragraph, 
an  equitable  distribution  means  the 
distribution  of  fellowships  in  a  manner 
that  reflects  the  representation  of 
underrepresented  minority  groups 
among  eligible  non-doctoral  degree 
bearing  faculty  applying  for  experienced 
faculty  development  fellowships  at  each 
institution  fi^m  which  fellows  are 
selected. 

(c)  Each  grantee  receiving  a  grant  to 
fund  faculty  professional  development 
fellowships  shall  ensure  that  there  is  an 
equitable  distribution  of  fellowships 
among  underrepresented  minority 
groups.  For  the  purposes  of  this 
paragraph,  an  equitable  distribution 
means  the  distribution  of  fellowships  in 
a  manner  that  reflects  the  representation 
of  imderrepresented  minority  groups 
among  eligible  members  of  the  faculty 
applying  for  faculty  professional 
development  fellowships  at  each 
institution  from  which  fellows  are 
selected. 

(d)  Nothing  in  paragraphs  (a),  (b),  or 
(c)  of  this  section  requires  a  grantee  to 
grant  preference  or  disparate  treatment 
to  the  members  of  one  group  because 
the  members  of  a  group  are  not 
receiving  fellowships  imder  this  part 
that  are  in  proportion  to  their 
representation  in  any  community,  State, 
section,  or  other  area. 

(Authority:  20  U.S.C.  1134r) 


Subpart  E — How  Does  the  Secretary 
Distribute  Funds? 

§  641 .40    What  Is  the  amount  of  a  stipend 
awarded  to  prospective  and  experienced 
faculty  development  fellows? 

(a)  The  grantee  shall  pay  the  fellow  a 
stipend  at  a  level  of  support  equal  to 
that  provided  by  the  National  Science 
Foundation  graduate  fellowships  or  the 
fellow's  demonstrated  level  of  financial 
need,  whichever  is  less. 

(b)  The  Secretary  announces  the 
amount  of  the  maximum  stipend 
awarded  to  graduate  fellowship 
recipients  in  a  notice  published  in  the 
Federal  Register. 

(Authority:  20 U.S.C  1134r-l) 

Subpart  F— What  Are  the 
^  Administrative  Responsibilities  of  the 
Grantee  That  Receives  Funds  for 
Prospective  and  Experienced  Faculty 
Development  Fellowships? 

§  641 .50  How  does  a  grantee  disburse  and 
retum  funds  for  prospective  or  experienced 
faculty  development  fellowships? 

(a)  A  grantee  shall  disburse  a  stipend 
to  a  prospective  or  experienced  faculty 
development  fellow  in  accordance  vdth 
the  regular  payment  schedule  of  the 
institution  in  which  the  fellow  is 
enrolled,  but  shall  not  make  less  than 
one  payment  per  academic  term. 

(b)  If  a  fellow  writhdraws  &x)m  an 
institution  or  completes  his  or  her 
program  of  study  before  the  completion 
of  an  academic  term  for  which  he  or  she 
received  a  stipend  installment,  the 
grantee  may  award  the  fellowship  for 
the  remainder  of  the  project  period  to 
another  individual  who  satisfies  the 
requirements  in  §  641.30. 

(c)  If  a  fellowship  is  vacated  and  the 
grantee  does  not  award  the  fellowship  to 
another  individual,  the  grantee  shall 
return  unexpended  stipend  funds  to  the 
Secretary,  unless  the  Secretary 
authorizes  the  use  of  those  funds  for  a 
subsequent  budget  period.  The 
institution  shall  retum  the  unexpended 
stipend  funds  at  a  time  and  in  a  maimer 
determined  by  the  Secretary. 

(d)  If  a  fellow  withdraws  from  his  or 
her  program  of  study  before  the 
completion  of  the  academic  term  for 
which  he  or  she  received  a  stipend 
installment,  the  fellow  shall  retum  a 
prorated  portion  of  the  stipend  j 
installment  to  the  institution  at  a  time 
and  in  a  maimer  determined  by  the 
Secretary. 

(Authority:  20  U.S.C.  1134r) 
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§  641 .51    What  ttaining  Is  a  grantee 
required  to  proviUe  to  prospective  faculty 
development  fellows? 

lall  provide  prospective 
lent  fellows  at  least  one 
3f  supervised  training. 

;.C  1134r) 


The  grantee : 
faculty  develoj 
academic  term  i 


(Authority:  20  U.l 

§  641.52    What  r^ords  are  required  from  a 
grantee  that  receives  grant  funds  for 
prospective  or  enperienced  faculty 
development  fellowships? 

(a)  A  grantee  jhat  receives  funds  for 
prospective  and  experienced  faculty 
development  fellowships  shall  keep 
records  necessa^  to  establish — 

(1)  That  each  fellow  satisfies  the 
eligibility  requi;  einents  in  §641.30; 

(2)(i)  The  timi  (  and  amount  of  all 
disbursements;  md 

(ii)  Return  of  stipend  payments  under 
§641.50  (c)  and  (d):  and 

(3)  That  assur  mces  provided  in  its 
application  havi !  been  satisfied. 

(b)  Afler  the  c  ampletion  of  each 
academic  year,  i  i  grantee  shall  provide 
to  the  Secretary  prior  to  the  receipt  of 
additional  grant  funds  for  disbursement 
to  a  prospectivelor  experienced  faculty 
development  felow,  a  certification  that 
the  fellow  is  em  oiled  in,  is  making 
satisfactory  prof  ress  in,  and  is  devoting 
full  time  to.  the  ioctoral  program  in 
which  the  fellov  r  is  enrolled. 


(Approved  by  t.h« 
Buidget  under  con 
(Authoritv:  20  U 


Dffice  of  Management  and 
rol  number  1840-0687) 
dc  1134r) 


Subpart  G— Wh  it  Are  ttie 
Administrative  ^esponsitMlities  of  ttie 
Grantee  That  Receives  Funds  for 
Faculty  Professional  Development 
Fellowships? 

§  641.60    How  does  a  grantee  disburse  and 
return  funds  for  faculty  professional 
development  fetio  wships? 

(a)  A  grantee  t  lat  receives  grant  funds 
for  professional  ievelopment 
fellowships  shal  disburse  grant  funds  to 
a  faculty  profess  onal  development 
fellow  in  a  timel  /  maimer. 

fb)  If  a  fellow  '  withdraws  from  a 
professional  dev  jlopment  program 
before  the  comp!  etion  of  the  program, 
the  grantee  may  iward  the  fellowship 
for  tie  remainde  •  of  the  project  period 
to  another  indivi  dual  who  satisfies  the 
requirements  in  j  641. 30. 

(c)  If  a  fellows  lip  is  vacated  and  the 
grantee  does  not  {award  the  fellowship  to 
another  individiial,  the  grantee  shall 
return  unexpendjed  grant  funds  to  the 
Secretary,  unlesd  the  Secretary 
authorizes  the  uj  e  of  those  funds  for  a 
subsequent  budg  et  period.  The 
institution  shall  eturn  the  unexjiended 
grant  funds  at  a  t  ine  and  in  a  manner 
determined  bv  th  e  Secretary. 


(Authority:  20  U.S.C.  1134r) 

§  641 .61    What  records  are  required  from  a 
grantee  that  receives  funds  for  faculty 
professional  development  fellowships? 

A  grantee  that  receives  funds  for 
faculty  professional  development 
fellowships  shall  keep  records  necessary 
to  establish — 

(a)  That  each  fellow  satisfies  the 
eligibility  requirements  in  §641.30; 

(b)  The  time  and  amount  of  all 
disbursements  and  the  return  of 
unexpended  grant  funds;  and 

(c)  That  all  grant  funds  are  used  for 
allowable  costs. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0687) 
(.Authority:  20  U.S.C  1134r) 

Subpart  H— What  Conditions  Apply  to 
Prospective  and  Experienced  Faculty 
Development  Fellowships? 

§641.70    What  agreement  must  be  made  by 
prospective  and  experienced  faculty 
development  fellows? 

Each  prospective  and  experienced 
faculty  development  fellow  shall  enter 
into  an  agreement  with  the  grantee  in 
which  he  or  she  agrees — 

(a)  To  complete  the  requirements  for 
a  doctoral  degree  within  the  period  for 
which  the  fellowship  is  awarded; 

(b)  If  the  fellow  is  a  prospective 
faculty  development  fellow,  to  teach  full 
time,  within  five  years  after  completing 
the  doctoral  degree  for  which  the 
fellowship  was  awarded,  for  a  period  of 
not  less  than  one  year  for  each  year  for 
which  financial  assistance  under  this 
program  was  received,  in  a  public  or 
private  nonprofit  institution  of  higher 
education; 

(c)  If  the  fellow  is  an  experienced 
faculty  development  fellow,  to  teach  full 
time,  within  five  years  after  completing 
the  doctoral  degree  for  which  the 
fellowship  was  awarded,  for  a  period  of 
not  less  than  one  year  for  each  year  for 
which  financial  assistance  under  this 
program  was  received,  in  a  public  or 
private  nonprofit  institution  of  higher 
education  that  has  a  significant  minority 
enrollment; 

(d)  (1)  To  annually  provide  to  the 
Secretary  evidence  that  the  fellow  is  in 
compliance  with  paragraphs  (a),  and  (b) 
or  (c),  as  appropriate,  of  this  section. 

(2)  Evidence  that  a  fellow  is  in 
compliance  with  his  or  her  teaching 
obligation  under  paragraphs  (b)  or  (c)  of 
this  section  mitst  include  a  certification 
from  the  instituti(Hi  in  which  the  fellow 
is  teaching  certifying  that  the  fellow  is 
employed  as  a  fidl-time  teacher;  and 

(e)  To  repay  the  fellowship  assistance 
received  in  accordance  with  §  641.72(a), 
in  the  event  the  conditions  of 


paragraphs  (a),  (b)  or  (c).  as  appropriate, 
or  (d)  of  this  section  are  not  complied 
with  by  the  fellow. 

(Authority:  20  U.S.C.  1134r-3) 

§  641 .71    What  are  the  requirements  for  a 
prospective  or  experienced  facutty 
development  fellow  to  receive  fellowship 
payments? 

The  grantee  shall  disburse  grant  funds 
to  each  prospective  and  experienced 
faculty  development  fellow  who — 

(a)  Is  selected  in  accordance  with  the 
criteria  established  under  §  641.30; 

(b)  Signs  an  agreement  imder 
§641.70; 

(c)  Is  enrolled  as  a  full-time  student  in 
a  program  of  doctoral  study  in  an 
institution  of  higher  education;  and 

(d)  Is  maintaining  satisfactory 
progress  towards  a  doctoral  degree. 

(Aulhohfy:  20  U.S.C.  1134r) 

§  641 .72    What  are  the  repayment 
provisions  for  prospective  and  experienced 
faculty  development  fellowships? 

(a)  If  a  fellow  is  found  to  be  in 
noncompliance  with  the  agreement 
entered  into  under  §  641.70,  the  fellow 
shall— 

(1)  Repay  the  amount  of  the  grant 
funds  received,  prorated  according  to 
the  fraction  of  the  teaching  obligation 
not  completed,  as  determined  by  the 
Secretary  in  accordance  with  paragraph 
(b)  of  this  section; 

(2)  Pay  a  simple,  per  annum  interest 
charge  on  the  outstanding  principal,  as 
determined  by  the  Secretary,  in 
accordance  with  paragraph  (c)  of  this 
section;  and 

(3)  Fay  all  reasonable  collection  costs, 
as  determined  by  the  Secretary,  in 
accordance  with  34  CFR  part  682. 

(b)  A  fellow  required  by  paragraph  (a) 
of  this  section  to  repay  his  or  her 
fellowship  shall — 

(1)  Enter  repayment  status  on  the  first 
day  of  the  first  calendar  month  after — 

(i)  The  Secretary  has  determined  that 
the  fellow  is  no  longer  pursuing  a  full- 
time  course  of  study  leading  to  a 
doctored  degree  and  has  not  received  a 
doctoral  degree; 

(ii)  The  date  the  fellow  informs  the 
grantee  or  the  Secretary  that  he  or  she 
does  not  plan  to  fulfill  the  teaching 
obligation  under  §  641.70  (b)  ot  (c);  or 

(iii)  The  latest  date  on  which  a  fellow 
must  have  begun  teaching  in  order  to 
have  completed  his  (w  her  teaching 
obligation  under  §  641.70  (b)  or  (c):  and 

(2)  Make  monthly  or  quarterly 
payments  to  the  Secretary  that — 

(i)  Cover  principal,  interest,  and 
reasonable  collection  costs  according  to 
a  schedule  estabfished  by  the  Secretary 
that  calls  for  complete  repayment 
within  10  years  after  the  fellow  enters 


repayment  status,  except  as  provided  in 
paragraph  (b)(2)(ii)  of  this  section;  and 

(ii)  Amount  annually  to  no  less  than 
$1,800  or  the  unpaid  balance, 
whichever  is  less. 

(c)  The  interest  charge  referred  to  in 
paragraph  {a)(2)  of  this  section  accrues 
from — 

(1)  The  date  of  the  disbursement  of 
the  initial  fellowship  payment  if — 

(i)  The  Secretary  aetermines  that  the 
fellow  is  no  longer  pursuing  a  course  of 
full-time  study  leading  to  a  doctoral 
degree;  or 

(li)  The  fellow  informs  the  grantee  or 
the  Secretary  that  he  or  she  does  not 
plan  to  fulfill  the  teaching  obligation 
under§641.70(b)or(c);or 

(2)  The  latest  date  on  which  a  fellow 
must  have  begun  teaching  in  order  to 
have  completed  his  or  her  teaching 
obligation  within  5  years  after 
completing  the  degree  for  which  the 
fellowship  was  awarded. 

(d)(1)  The  interest  charge  referred  to 
in  paragraph  (a)(2)  of  this  section  is 
calculated  annually  for  the  program  for 
the  twelve-month  period  extending  from 
July  1  of  each  year  through  June  30  of 
the  subsequent  year  and  is  set  at  a  rate 
that  is  the  greater  of  the  following  rates 
established  pursuant  to  section  427A  of 
the  HEA  for  the  same  twelve-month 
period: 

(i)  The  rate  charged  to  new  borrowers 
under  the  Robert  T.  Stafford  Federal 
Student  Loan  Program  (Title  IV,  Part  B 
of  the  HEA). 

(ii)  The  rate  charged  to  new  borrowers 
under  the  Federal  Supplemental  Loans 
for  Students  and  Federal  PLUS 
Programs  (section  428A  and  428B  of  the 
HEA.  respectively)  as  published  in  the 
Federal  Register. 

(2)  For  a  fellow  required  to  repay  his 
or  her  fellowship^ 

(i)  The  interest  charge  applicable  to 
the  period  extending  from  the  date  on 
which  interest  begins  to  accrue 
(determined  in  accordance  with 
paragraph  (c)  of  this  section)  until  the 
date  on  which  the  fellow's  repayment 
period  begins  (determined  in 
accordance  with  paragraph  (b)  of  this 
section)  is  adjusted  annually  and  is  set 
at  the  rate  established  for  the  program 
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repayment  status,  except  as  provided  in 
paragraph  (b)(2)(ii)  of  this  section;  and 

(ii)  Amount  annually  to  no  less  than 
$1,800  or  the  unpaid  balance, 
whichever  is  less. 

(c)  The  interest  charge  referred  to  in 
paragraph  (a)(2)  of  this  section  accrues 
from — 

(1)  The  date  of  the  disbursement  of 
the  initial  fellowship  payment  if — 

(i)  The  Secretary  aetermines  that  the 
fellow  is  no  longer  pursuing  a  course  of 
full-time  study  leading  to  a  doctoral 
degree;  or 

pi)  The  fellow  informs  the  grantee  or 
the  Secretary  that  he  or  she  does  not 
plan  to  fulfill  the  teaching  obligation 
under§641.70(b)or(c);or 

(2)  The  latest  date  on  which  a  fellow 
must  have  begun  teaching  in  order  to 
have  completed  his  or  her  teaching 
obligation  within  5  years  after 
completing  the  degree  for  which  the 
fellowship  was  awarded. 

(d)(1)  The  interest  charge  referred  to 
in  paragraph  (a)(2)  of  this  section  is 
calculated  annually  for  the  program  for 
the  twelve-month  period  extending  from 
July  1  of  each  year  through  June  30  of 
the  subsequent  year  and  is  set  at  a  rate 
that  is  the  greater  of  the  following  rates 
established  pursuant  to  section  427A  of 
the  HEA  for  the  same  twelve-month 
period: 

(i)  The  rate  charged  to  new  borrowers 
under  the  Robert  T.  Stafford  Federal 
Student  Loan  Program  (Title  IV,  Part  B 
of  the  HEA). 

(ii)  The  rate  charged  to  new  borrowers 
under  the  Federal  Supplemental  Loans 
for  Students  and  Federal  PLUS 
Programs  (section  428A  and  428B  of  the 
HEA.  respectively)  as  published  in  the 
Federal  Register. 

(2)  For  a  fellow  required  to  repay  his 
or  her  fellowship — 

(i)  The  interest  charge  applicable  to 
the  period  extending  from  the  date  on 
which  interest  begins  to  accrue 
(determined  in  accordance  with 
paragraph  (c)  of  this  section)  until  the 
date  on  which  the  fellow's  repayment 
period  begins  (determined  in 
accordance  with  paragraph  (b)  of  this 
section)  is  adjusted  annually  and  is  set 
at  the  rate  established  for  the  program 


in  accordance  with  paragraph  (d)(1)  of 
this  section;  and 

(ii)  The  interest  charge  applicable 
during  the  repayment  period  is  the  rate 
established  for  the  program  in 
accordance  with  paragraph  {d)(l)  of  this 
section  that  is  in  effect  on  the  date  on 
which  the  fellow's  repayment  period 
begins. 

(e)  A  fellow  is  not  required  to  make 
repayments  amounting  to  more  than 
$3,600  annually  unless  higher  payments 
are  needed  to  complete  the  entire 
repayment  within  the  ten-year  period 
described  in  paragraph  (b)(2)  of  this 
section. 

(Authority:  20  U.S.C.  1134r-4) 

§  641.73    What  are  grounds  for  deferral 
from  the  repayment  schedule? 

(a)  A  fellow  is  not  in  violation  of  the 
repayment  schedule  entered  into  under 
§  641.72  during  any  period  in  which  the 
fellow  is — 

(1)  Pursuing  a  full-time  course  of 
doctoral  study: 

(2)  Serving,  for  a  period  not  to  exceed 
3  years,  as  a  member  of  the  armed 
services  of  the  United  States; 

(3)  Serving  as  a  Peace  Corps 
volunteer,  or  as  a  volunteer  under  the 
Domestic  Service  Volunteer  Act  of  1973; 

(4)  Temporarily  totally  disabled  for  a 
period  of  time  not  to  exceed  3  years  as 
estabhshed  by  sworn  affidavit  of  a 
qualified  physician; 

(5)  Unable  to  secure  employment  for 
a  period  of  time  not  to  exceed  12 
months  because  the  fellow  is  providing 
care,  such  as  continuous  nursing, 
required  by  a  spouse  or  another  member 
of  fellow's  immediate  family  who  is 
disabled; 

(6)  Seeking  and  unable  to  find  full- 
time  employment  for  a  single  period  not 
to  exceed  12  months;  or  , 

(7)  Engaged  in  full-time  employment 
as  a  teacher  in  a  public  or  private 
nonprofit  preschool,  elementary  or 
secondary  school,  or  a  public  or  private 
nonprofit  preschool,  education  program. 

(b)  During  the  time  a  fellow  meets  any 
of  the  conditions  listed  in  paragraph  (a) 
of  this  section,  he  or  she  need  not  make 
the  repayments  required  by  §  641.72  and 
interest  does  not  accrue. 


(c)  The  Secretary  extends  the  10-year 
repayment  period  established  under 

§  641.72(c)(2)  by  a  period  equal  to  the 
length  of  time  a  fellow  meets  any  of  the 
conditions  listed  in  paragraph  (a)  of  this 
section. 

(d)  A  fellow  shall  provide  a 
certification  annually  to  the  Secretary 
that  he  or  she  quahfies  for  one  or  more 
of  the  conditions  for  deferral  listed  in 
paragraph  (a)  of  this  section. 

(e)  A  fellow  shall  be  excused  from 
repayment  of  any  fellowship  assistance 
received  under  this  program  if — 

(1)  The  fellow  becomes  permanently 
totally  disabled  as  established  by  sworn 
affidavit  of  a  qualified  physician;  or 

(2)  The  fellow  has  died,  as  established 
by  a  death  certificate  or  other  evidence 
conclusive  under  State  law, 

(Authority:  20  U.S.C.  1134r-5) 

§  641 .74    What  exceptions  apply  to  the 
agreement  to  complete  ttie  requirements  for 
doctoral  study  wtthin  the  period  in  which 
the  fellowship  is  awarded? 

A  prospective  or  an  experienced 
faculty  development  fellow  is  not  in 
violation  of  the  agreement  to  complete 
the  requirements  for  a  doctoral  degree 
during  the  period  for  which  the 
fellowship  is  awarded,  under 
§  641.70(a),  if  he  or  she  is — 

(a)  Serving,  for  a  period  not  to  exceed 
3  years,  as  a  member  of  the  armed 
services  of  the  United  States; 

(b)  Temporarily  totally  disabled  for  a 
period  not  to  exceed  3  years  as 
established  by  sworn  affidavit  of  a 
qualified  physician; 

(c)  Unable  to  continue  study  for  a 
period  of  time  not  to  exceed  12  months 
because  the  fellow  is  providing  care, 
such  as  continuous  nursing,  required  by 
a  spouse  or  another  member  of  the 
fellow's  immediate  family  who  is 
disabled;  or 

(d)  Enrolled  in  a  doctoral  study 
program  full-time  and  is  making 
satisfactory  progress  towards  receiving  a 
doctoral  degree. 

(Authority:  20  U.S.C.  1134r-5) 

(FR  Doc.  94-15960  Filed  6-30-94;  8:45  ami 

BILUNG  CODE  40MM>1-P 


34208 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Notices 


DEPARTMENT  Of  EDUCATION 

[CFDA  No.:  84.271] 

Faculty  Developntent  Fellowship 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1994 

Purpose  of  Program 

The  Faculty  Oetelopment  Fellowship 
Program  provides  grants  to  institutions 
of  higher  educatic«i,  consortia  of 
institutions,  and  donsortia  of 
institutions  and  nonprofit  organizations 
to  fund  fellowship  s  for  individuals  from 
underrepresented  minority  groups  to 
enter  or  continue  In  the  higher 
education  professorate. 

On  March  31, 11194,  the  President 
signed  into  law  th }  Goals  2000:  Educate 
America  Act  (Pub  L.  103-227).  The  Act 
enunciates  eight  ^  ational  Education 
Goals  for  the  year  2000.  This  program 
addresses  the  Nati  anal  Education  Goals, 
that  the  Nation's  tisaching  force  will 
have  access  to  programs  for  the 
continued  improvement  of  their 
professional  skills  and  the  opportunity 
to  acquire  the  kno  vledge  and  skills 


needed  to  instruct 


American  students ;  for  the  next  century. 
This  program  furti  lers  the  Goals  by 
providing  grant  fu  ids  to  allow 
prospective  facult; '  members  and 
experienced  faculty  members  to  engage 
in  doctoral  study  c  r  participate  in 
professional  devel  jpment  programs  that 
will  enhance  their  skills  and  careers. 

Eligible  Applicant  > 

h  gh 


Institutions  of 
consortia  of  institiiti 
of  institutions  and 
organizations  that 
record  of  enhancir  g 
graduate  educatioi 
underrepresented 

No  feuowship 
this  program  for 
department  of  div 

Deadline  For  Tr^nsmitta] 
Applications:  Augi 

Deadline  for  Intirgove. 
Review:  Septembei 

Applications  Avaii  ible 

Available  Funds 

Estimated  Range 
$200.000-S400.00(  I 


shall 
St  idy 


ici 


and  prepare  all 


er  education, 
ons,  and  consortia 
nonprofit 

lave  a  demonstrated 
the  access  to 
of  individuals  from 
ninority  groups. 
"  be  awarded  under 

at  a  school  or 
ity. 

of 
list  15,  1994. 
rnmental 
28, 1994. 

July  1.1994. 
$3.5  million. 
of  Awards: 


Estimated  Average  Size  (^Awards: 

$350,000. 

Estimated  Number  of  Awards:  8-12. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period ' 

Up  to  60  months  for  the  Experienced 
Faculty  Development  Fellowships.  Up 
to  36  months  for  the  Faculty 
Professional  Development  Fellowships. 

Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  82.  85,  and 
86;  and  (b).  The  regulations  in  34  CFR 
part  641  as  pubhsbed  elsewhere  in  this 
issue  of  the  Federal  Register. 

SUPPLEMENTARY  INFORMATION:  This 
program  provides  three  types  of 
fellowships — (1)  Prospective  Faculty 
Development  Fellowships  for  talented 
baccalaureate  degree  recipients  from 
underrepresented  minority  groups  who 
have  financial  ne^d  and  who  wish  to 
obtain  a  doctoral  degree  and  enter  the 
higher  education  professorate;  (2) 
Experienced  Faculty  Development 
Fellowships  for  talented  faculty  from 
underrepresented  minority  groups  who 
wish  to  continue  in  the  higher 
education  professorate  and  obtain  a 
doctoral  degree;  and  (3)  Faculty 
Professional  Development  Fellowships 
for  talented  faciUty  from 
underrepresented  minority  groups  who 
wish  to  participate  in  short-term 
professional  development  programs, 
including  seminars,  conferences,  and 
workshops,  specifically  designed  to 
enhance  their  skills  and  careers.  The 
purpose  of  the  program  is  to  increase 
the  niunber  of  doctoral  degrees  received 
by  members  of  underrepresented 
minority  groups  in  the  higher  education 
professorate  and  to  provide  professional 
development  activities  to 
underrepresented  minority  faculty. 
Grant  funds  for  pros|>ective  and 
experienced  faculty  development 
fellowships  may  be  used  to  pay  stipends 
to  the  fellows.  Grant  funds  for  faculty 
professional  development  fellowships 
may  be  used  to  cover  allowable  costs 
specified  in  the  program  regulations. 


Stripend  Level 

The  Secretary  has  determined  that  the 
maximum  fiellowship  stipend  for 
experienced  faculty  development 
fellows  for  academic  year  1994-1995  is 
$14,400,  which  is  equal  to  the  level  of 
support  that  the  National  Science 
Foimdation  is  providing  for  its  graduate 
fellowships. 

Priority 

Under  34  CFR  75.105(c)(3)  and  34 
CFR  641.24(a)  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  of  the  following  priorities.  The 
Secretary  funds  under  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities: 

-1.  Experienced  faculty  development 
fellowships;  or 

2.  Faculty  professional  development 

fellowships. 

For  Applications  or  Information 
Contact:  Karen  W.  Johnson,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SVV..  Portals  Building. 
Courtyard  Level  C-80,  Washington,  DC 
20202-5329.  Telephone:  (202)  260- 
3209.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-877-«339 
between  8  ajn.  and  8  p jn..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Etepartment's 
funding  oppOTtuniries,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  BOARD),  telephone  (202) 
260-9950;  or  the  fritemet  Gopher  Server 
at  GOPHER.ED.GOV  (under  . 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  ofBcial 
application  notice  for  a  discretionary, 
grant  competition  is  the  notice 
published  in  the  Federal  Register.     . 

Authority:  20  U.S.C  1134r. 

Dated:  June  24.  1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  94-15961  Filed  6-30-94;  8:45  amj 
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Financial  Responsibility  for  Water 
Pollution  (Vessels) 

AGENCY:  Coast  Guard. bOT. 
ACTION:  Interim  rule  w  ith  request  for 
comments. 


SUMMARY:  The  Coast  G  uard  is 
promulgating  interim  regulations  to 
implement  the  provisions  concerning 
financial  responsibilitV  for  vessels 
under  the  Oil  Pollutioh  Act  of  1990  and 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  as  amended  (Act^.  These 
provisions  require  owners  and  operators 
of  vessels  (with  certain  exceptions)  to 
establish  and  maintain  evidence  of 
insurance  or  other  evidence  of  financial 
responsibility  sufficient  to  meet  their 
potential  liability  under  the  Acts  for 
discharges  or  threatened  discharges  of 
oil  or  hazardous  substances.  The 
regulations  are  administrative  in  nature 
and  concern  procedures  for  evidencing 
financial  responsibiliti. 
DATES:  Effective  Date.  This  rule  is 
effective  on  July  1, 1994. 

Comment  Closing  D^te.  Comments 
must  be  received  on  or!  before 
September  29. 1994.     I 

Implementation  Dat*.  The  Coast 
Guard  will  issue  new  Oertificates  of 
Financial  Responsibilijy  under  this  rule 
beginning  December  2*,  1994.  following 
the  implementation  sckedule  described 
in  this  preamble. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretar] .  Marine  Safety 
Council  (G-LRA/3406)  (CGD  91-0051. 
U.S.  Coast  Guard  Head  juarters.  2100 
Second  Street  SW..  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Mon  lay  through 
Friday,  except  Federal  lolidays.  The 
telephone  number  is  (2  )2)  267-1477. 

The  Executive  Secret  uy  maintains  the 
public  docket  for  this  nlemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  aval  able  for 
inspection  or  copying  a  (room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  Unless 
otherwise  indicated,  documents  referred 
to  in  this  preamble  also  are  available  in 
this  docket. 

FOR  FURTHER  INFORMATW  CONTACT:  Mr. 
Robert  M.  Skall.  (703)  2p5-4704.  or  Mr. 


Robert  S.  Horowitz.  (703)  235-4792. 
National  Pollution  Funds  Center. 
Procedural  questions  may  be  directed  to 
Mr.  Richard  Castellano  at  (703)  235- 
4810. 

SUPPLEMENTARY  INFORMATION: 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
comments  on  the  implementation 
schedule  as  well  as  other  changes  to  the 
NPRM.  Commenters  are  requested  not  to 
resubmit  or  restate  comments  already 
filed  to  the  docket,  as  those  comments 
have  been  considered  in  promulgating 
this  rule.  Persons  submitting  comments 
should  include  their  names  and 
addresses,  identify  this  rulemaking 
(CGD  91-005)  and  thfr specific  section  of 
this  rule  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unboimd  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  rule  in  view 
of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Robert 
M.  Skall,  Project  Manager,  and  Mr. 
Robert  S.  Horowitz.  Project  Counsel. 
National  Pollution  Fimds  Center. 

Regulatory  Information 

This  interim  rule  is  being  made 
effective  on  the  date  of  publication  for 
the  reasons  given  irt  the 
"Implementation  Schedule"  section  of 
this  preamble.  Therefore,  the  Coast 
Guard  for  good  cause  finds,  under  5 
U.S.C.  553(d)(3).  that  this  rule  should  be 
made  effective  in  less  than  30  days  after 
publication.  An  interim,  rather  than  a 
final,  rule  is  being  issued  to  enable  the 
public  to  comment  on  the  changes  that 
have  been  made  to  the  notice  of 
proposed  rulemaking  (NPRM). 


Regulatory  History 

On  September  26, 1991,  the  Coast 
Guard  published  an  NPRM  titled 
"Financial  Responsibility  for  Water 
Pollution  (Vessels)"  in  the  Federal 
Register  (56  FR  49006).  The  Coast  Guard 
received  over  300  letters  commenting  on 
this  proposal.  On  July  21, 1993,  the 
Coast  Guard  published  a  notice  of 
availability  of  a  Preliminary  Regulatory 
Impact  Analysis  (PRIA)  in  the  Federal 
Register  (58  FR  38994).  The  Coast  Guard 
received  over  60  letters  commenting  on 
this  PRIA. 

Several  of  the  commenters  requested 
a  public  hearing.  Extensive  comments 
were  provided  to  the  public  docket, 
both  concerning  the  NPRM  and  the 
PRIA.  during  this  extended  comment 
period.  In  addition,  on  November  9, 
1991,  the  House  Subcommittee  on  Coast 
Guard  and  Navigation  of  the  House 
Committee  on  Merchant  Marine  and 
Fisheries  held  a  Congressional  hearing 
concerning  the  substance  of  the  NPRM. 
Certificates  of  Financial  Responsibility   - 
Under  the  Oil  Pollution  Act:  Hearing 
Before  the  Subcommittee  on  Coast 
Guard  and  Navigation  of  the  House 
Committee  on  Merchant  Marine  and 
Fisheries,  102dCong.,  1st  Sess.  (1991). 
Witnesses'  oral  and  written  statements 
at  this  hearing  are  very  similar  to 
comments  supplied  to  this  rulemaking 
docket.  The  Coast  Guard  determined 
that  a  public  hearing  would  not  further 
illuminate  the  detailed  comments 
provided  to  the  docket  or  otherwise 
facilitate  development  of  the  rule. 
Accordingly,  a  pubhc  hearing  was  not 
held  by  the  Coast  Guard. 

The  Coast  Guard  also  received  about 
eight  letters  concerning  this  rulemaking 
in  response  to  a  request  for  comments 
to  the  regulatory  review  docket 
associated  with  former  President  Bush's 
regulations  moratorium  and  review 
(Coast  Guard  Docket  No.  CGD  92-005 
and  DOT  Docket  No.  92-1).  These 
comments  sound  the  same  themes  as  the 
comments  to  this  docket  (CGD  91-005). 
This  preamble,  the  PRIA  and  the  final 
RIA  that  accompanies  this  rule  address 
the  issues  raised  by  these  comments. 

Background  and  Purpose 

On  August  18. 1990.  the  President 
signed  into  law  the  Oil  Pollution  Act  of 
1990  (Pub.  L.  101-380;  33  U.S.C.  2701 
et  seq.)  (OPA  90).  Under  Federal  law 
before  that  date,  several  statutes  dealt 
with  the  issue  of  oil  spill  liability  and 
compensation.  Each  was  different  and 
narrow  in  scope. 

To  remedy  this  situation.  OPA  90 
repealed  or  superseded  certain  oil  spill 
liability  provisions  under  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C. 


1321)  (FWPCA).  title  lU  of  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  of  1978  (43  U.S.C.  1814) 
(OCSLAA),  the  Trans-Alaska  Pipeline 
Authorization  Act  (43  U.S.C.  1653) 

(TAPAA).  and  the  Deepwater  Port  Act  of  . 
1974  (33  U.S.C.  1517)  (DPA).  The 

financial  responsibility  provisions  of  ] 

those  acts  (i.e.,  the  provisions  requiring  1 

vessel  owners  and  operators  to  maintain  i 

evidence  of  financial  responsibility  1 

sufficient  to  meet  their  potential  ( 

liability  under  each  of  those  Acts)  were  j 

replaced  by  a  single  financial  i 

responsibility  regime  under  section  1 

1016  of  OPA  90  (33  U.S.C.  2716).  This  t 

new  financial  responsibility  regime  is  ( 

keyed  to  the  broader  and  higher  limits  j 

of  hability  under  OPA  90.  1 

In  addition  to  OPA  90.  which  is  ( 

limited  to  all  types  of  oil.  the  j 

Comprehensive  Enviroiunental  t 

Response,  Compensation,  and  Liability  1 

Act,  as  amended  (42  U.S.C.  9601  et  seq.)  j 

(CERCLA  or  Superfund)  also  concerns  ( 

pollution  liability  and  compensation.  c 

CERCLA  estabUshes  a  financial  I 

responsibility  regime  for  hazardous  t 

substances  other  than  oil.  The  c 

Conference  Report  on  OPA  90  (H.  Rep.  h 

No.  653.  101st  Cong.,  2d  Sess.  120  r 

(1990)  (Conference  Report)  states:  g 

To  avoid  undue  administrative  burdens, 
the  regulations  for  financial  responsibility  for 
vessels  should  be  consolidated,  wherever 
possible,  with  those  under  other  Federal 
statutes.  In  this  manner,  only  one  certificate 
would  be  required  for  vessels  to  meet  the 
requirements  for  financial  responsibility  for 
the  statutes  consolidated  by  this  Act.  and  * 
other  pollution  laws  such  as  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980. 

This  rulemaking,  therefore, 
consolidates  financial  responsibility 
requirements  for  vessels  imder  both 
OPA  90  and  CERCLA.  It  allows  the 
issuance  of  a  single,  unified  Certificate 
of  Financial  Responsibility  (COFR  or 
Certificate)  for  vessels,  replacing  the 
separate  certificates  and  financial 
responsibility  regimes  imder  the 
FWPCA.  OCSLAA,  TAPAA.  and  DPA. 
This  new,  unified  COFR  and  financial 
responsibility  regime  (under  new  part 
138)  also  make  it  unnecessary  for  a 
separate  Certificate  and  regime  under 
CERCLA.  In  effect,  this  rule  alleviates 
the  need  for  five  separate  sets  of 
regulations  and  certificates,  as  well  as 
the  accompanying  paperwork  burden  on 
government  and  industry. 

Discussion  of  Comments  and  Changes 

General  Issues 

This  rulemaking  proceeding  has  been 
contentious  due  to  a  ntmiber  of  factors, 
most  of  which  are  not  directly  germane 
to  the  specifics  of  the  rule  itself.  Many 
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1321)  (FVVPCA),  title  ID  of  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  of  1978  (43  U.S.C.  1814) 
(CX:SLAA),  the  Trans-Alaska  Pipeline 
Authorization  Act  (43  U.S.C.  1653) 
(TAPAA),  and  the  Deepwater  Port  Act  of 
1974  (33  U.S.C.  1517)  (DPA).  The 
financial  responsibility  provisions  of 
those  acts  (i.e.,  the  provisions  requiring 
vessel  owners  and  operators  to  maintain 
evidence  of  financial  responsibility 
sufficient  to  meet  their  potential 
liability  under  each  of  those  Acts)  were 
replaced  by  a  single  financial 
responsibility  regime  under  section 
1016  of  OPA  90  (33  U.S.C.  2716).  This 
new  financial  responsibility  regime  is 
keyed  to  the  broader  and  higher  limits 
of  liability  under  OPA  90. 

In  addition  to  OPA  90,  which  is 
limited  to  all  types  of  oil,  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (42  U.S.C.  9601  et  seq.) 
(CERCLA  or  Superftmd)  also  concerns 
pollution  liability  and  compensation. 
CERCLA  establishes  a  financial 
responsibility  regime  for  hazardous 
substances  other  than  oil.  The 
Conference  Report  on  OPA  90  (H.  Rep. 
No.  653, 101st  Cong.,  2d  Sess.  120 
(1990)  (Conference  Report)  states: 

To  avoid  undue  administrative  burdens, 
the  regulations  for  financial  responsibility  for 
vessels  should  be  consolidated,  wherever 
possible,  with  those  under  other  Federal 
statutes.  In  this  manner,  only  one  certificate 
would  be  required  for  vessels  to  meet  the 
requirements  for  financial  responsibility  for 
the  statutes  consolidated  by  this  Act,  and  * 
other  pollution  laws  such  as  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980. 

This  rulemaking,  therefore, 
consolidates  financial  responsibility 
requirements  for  vessels  under  both 
OPA  90  and  CERCLA.  It  allows  the 
issuance  of  a  single,  unified  Certificate 
of  Financial  Responsibility  (COFR  or 
Certificate)  for  vessels,  replacing  the 
separate  certificates  and  financial 
responsibility  regimes  imder  the 
FWPCA,  OCSLAA,  TAPAA.  and  DPA. 
This  new,  unified  COFR  and  financial 
responsibihty  regime  (under  new  part 
138)  also  make  it  unnecessary  for  a 
separate  Certificate  and  regime  under 
CERCLA.  In  effect,  this  rule  alleviates 
the  need  for  five  separate  sets  of 
regulations  and  certificates,  as  well  as 
the  accompanying  paperwork  burden  on 
government  and  industry. 

Discussion  of  Comments  and  Changes 

General  Issues 

This  rulemaking  proceeding  has  been 
contentious  due  to  a  number  of  factors, 
most  of  which  are  not  directly  germane 
to  the  specifics  of  the  rule  itself.  Many 


in  the  maritime  industry  opposed  title  I 
of  OPA  90  as  enacted,  preferring  instead 
the  international  liabifity  and 
compensation  scheme  for  oil,  namely 
the  International  Convention  on  Civil 
Liabihty  for  Oil  Pollution  Damage  of 
1969  (1969  CLC)  and  its  companion 
International  Convention  on  the 
Establishment  of  an  International  Fund 
for  Compensation  for  Oil  Pollution 
Damage  (1971  Fund  Convention). 
(These  Conventions  may  be  replaced  by 
1992  Protocols,  which  incorporate 
amendments  made  in  1984  Protocols.) 
Under  the  1969  CLC.  insurers  such  as 
the  Protection  and  Indemnity  Clubs  (P&l 
Clubs)  provide  financial  responsibility 
guaranties  on  behalf  of  their  shipowner 
members.  These  guaranties  subject  the 
Clubs  to  direct  action  by  all  claimants 
and  do  not  allow  the  use  of  policy 
defenses.  The  lower  shipowner  limits  of 
liability  under  the  1969  CLC  are 
practically  unbreachable  compared  to 
OPA  90.  Although  this  is  not  an  issue 
directly  related  to  this  rulemaking,  it 
has,  nevertheless,  been  the  reason  why 
this  rulemaking  has  been  drawn  out  and 
contentious.  In  short,  this  rulemaking 
has  become  the  victim  of  the  non- 
rulemaking-related  opposition  to  OPA 
90. 

The  U.S.  Congress,  after  the  EXXON 
VALDEZ  catastrophe,  essentially 
adopted  the  1969  CLC's  financial 
responsibility  scheme,  but  rejected  its 
unbreachable  limit  of  liabihty  scheme, 
and  instead  enacted  OPA  90.  Thus, 
although  OPA  90's  financial 
responsibility  concept  and  mechanism 
is  very  similar  to  that  of  the  1969  CLC, 
OPA  90  potentially  exposes  owners  and 
operators  to  far  greater  liabilities  for 
removal  costs  and  damages  from  oil 
spills.  OPA  90's  philosophy  is  that,  in 
general,  the  spiller— not  U.S.  consumers 
and  taxpayers — should  bear  the  lion's 
share  of  costs  and  damages. 

In  addition,  imder  OPA  90,  owners 
and  operators  remain  subject  to 
potential  unlimited  liabilities  under 
State  laws  as  well.  Adoption  of  the  1969 
CLC  would  have  required  preemption  of 
State  laws.  These  issues  are  not  matters 
within  the  Coast  Guard's  discretion  to 
affect.  Nevertheless,  these  issues  have 
impeded  drastically  the  course  of  this 
rulemaking. 

Oceangoing  shipowners  and  their 
wholly  owned  insurers,  the  P&I  Clubs 
that  are  members  of  the  International 
Group  of  P&I  Clubs,  objected  to  OPA 
90's  liability  and  compensation  scheme 
before  enactment,  after  enactment,  and 
in  several  comments  to  this  rulemaking 
docket.  These  commenters  have 
emerged  OPA  90's  liability  provisions 
with  financial  responsibility  issues, 
complicating  this  rulemaking 


proceeding.  The  most  serious 
commingling  of  the  issues  is  the 
unsubstantiated  allegation  by  the  P&l 
Clubs  and  their  principal  reinsurer, 
Lloyd's  of  London,  that,  somehow, 
despite  OPA  90's  clear  statement  to  the 
contrary,  the  American  court  system 
would  make  insurers  serving  as  OPA  90 
guarantors  subject  to  unlimited  liability. 
Although  it  is  true  that  no  insurer  can 
survive  a  legal  system  that  imposes 
xmlimited  liability  on  insurers,  it  is 
equally  true  that  Congress  always  has 
been  well  aware  of  that  fact  and  paid 
sufficient  attention  to  that  matter  when 
it  drafted  OPA  90's  provisions.  No  one 
disputes  the  fact  that  vessel  owners  and 
operators  are  subject  to  potential 
unlimited  liability  under  OPA  90  (for 
example,  when  there  is  gross 
negligence),  but  that  fact  should  not  be 
confused  wdth  the  alleged  potential  for 
guarantors  to  be  liable  without  limit 
because  of  this  rule.  There  simply  is  no 
support  in  OPA  90  or  in  law  for  the 
insiu^rs'  assertions. 

The  P&I  Clubs,  in  particular,  by 
stating  early  on  that  under  no 
circumstances  would  they  open 
themselves  up  to  unlimited  liability  by 
continuing  to  provide  1 969  CLC-type ' 
insiu-ance  guaranties  to  the  Coast  Guard, 
placed  an  understandable  fear  in  many 
segments  of  the  maritime  industn,'.  This 
fear  was  that,  because  the  P&I  Clubs 
have  a  virtual  monopoly  on  relatively 
inexpensive  marine  pollution  liabihty 
insurance,  no  vessel  could  demonstrate 
acceptable  evidence  of  financial 
responsibility  without  the  P&I  Clubs. 
The  obvious  consequence  was  said  to  be 
that,  if  the  Coast  Guard  adopted  the 
NPRM,  neither  oil  nor  other 
commodities  would  move  in  United 
States  trade,  thiereby  severely  disrupting 
the  United  States  and  global  economies. 
In  later  comments  to  the  docket,  the  P&I 
Clubs  confirmed  that  their  shipowner 
boards  of  directors  would  not  permit  the 
P&I  Clubs  to  soften  their  stand.  Thus, 
the  main  focus  of  the  debate  has  been 
whether  the  P&I  Qubs  would,  in  fact, 
not  provide  these  guaranties,  and  on  the 
assumption  that  they  would  not. 
whether  there  are  other  options 
(obtainable  commercial  insurance  or 
bonds)  available  to  avoid  this  alleged 
economic  disruption.  In  fact,  no 
commenters  objected  to  the  time-tested 
mechanics  of  the  proposed  rule,  which 
mechanics  have  been  in  place  and 
worked  well  for  23  years  in  the  United 
States,  and  since  1975  in  the  rest  of  the 
world  imder  the  1969  CLC. 

In  order  to  explore  all  possible 
options,  the  Coast  Guard  has  examined 
all  comments  carefully,  and  looked  at 
the  suggested  alternatives  to  the  NPRM. 
The  PRIA.  made  available  on  July  21 . 
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1993,  and  open  for  public  comment, 
refined  the  issues  apd  elicited  several 
amplifying  conuneilts. 

All  issues  now  h^ve  been  aired,  and 
{he  Coast  Guard  ha$  decided  to  adopt 
the  essence  of  the  NPRM.  subject  to 
technical  changes  adopting  many  of  the 
commenters'  sugge^  tions  and, 
hopefully,  alleviating  the  comments  that 
P&l  Clubs  and  othei  guarantors  could 
somehow  become  si  ibject  to  unlimited 
liability.  These  chai  iges  are  identified  in 
the  discussion  that  oUows.  The  Coast 
Guard  has  decided  i  >n  this  course  of 
action  because  it  be  ieves  that  the 
central  objections  o  the  commenters  to 
the  rule  are  objectio  is  to  OPA  90  itself 
(for  example,  potenlial  unlimited 
liability  of  vessel  ov  ners  and  operators], 
and.  if  necessary,  sh  ould  be  dealt  with 
by  the  Congress  and  not  the  Coast 
Guard.  The  central  i  isue  germane  to  this 
rulemaking  is  whetl  er  owners  and 
operators  will  be  ab  e  to  obtain  financial 
responsibility  guara  ities  if  the  P&I 
Clubs,  as  they  have  t  leclared,  do  not 
provide  guaranties  c  f  insurance.  From 
the  letters  submitted  to  the  regulatory 
docket,  the  Coast  Guard  concludes  that 
even  if  the  P&I  Club  i  do  not  provide 
these  guaranties,  ah(  imative  financial 
responsibility  source «  will  be  available. 
These  include  comn  ercial  insurance 
entities  and  surety  band  companies,  as 
well  as  the  potential  greater  use  of  self- 
insurance  and  financial  guaranties. 
These  alternatives  aie  described  more 
fully  in  the  final  regi  ilatory  impact 
analysis  (RIA)  that  a<  xiompanies  this 
rule,  a  summary  of  v  hich  appears  under 
the  heading  "Regula  ory  Impact 
Analysis"  in  this  pre  amble.  The  Coast 
Guard  has  determine  d  that  the  approach 
in  the  NPRM  best  fui  fills  the  intent  of 
Congress  to  assure  p  ompt  and  certain 
compensation  by  the  polluter  to  victims 
of  oil  spills  and  haza  rdous  substance 
releases.  Other  suggc  sted  alternatives  do 
not  satisfy  that  inten  .  Among  these 
alternatives  are:  treat  ing  P&I  Club 
membership  as  an  as  set  for  self- 
insurance  purposes;  reating  P&I  Club 
membership,  with  a  )rovision  making 
the  Oil  Spill  Liabilit]  Trust  Fund  a 
"loss-payee,"  as  a  foi  m  of  self- 
in.surance;  and  adopt  ion  through 
legislation  of  a  "Man  iatory  Ejtcess 
Insurance  Facility."  '  'hese  alternatives 
are  discussed  in  deta  1  in  the  final  RIA 
accompanying  this  n  le.  The 
alternatives  have  not  been  adopted.  That 
was  the  main  issue  ii  this  proceeding. 
The  other  issues  prin  arily  concern 
specific  technical  asp  ects  of  each 
section  of  the  rules. 

Part  and  Section  Nui  ibers 

The  NPRM  propos(  d  that  preexisting 
part  130  be  replaced  >y  a  completely 


new  part  130,  that  parts  131  and  132  be 
removed,  and  that  subpart  D  of  part  137 
be  removed  and  reserved.  In  order  to 
phase  in  the  new  rules  with  the  least 
disruption  and  cost  to  the  maritime  ' 
industry,  an  orderly  compliance 
schedule  is  being  adopted.  This 
schedule  allows  existing  Certificates  for 
non-tank  vessels  to  be  used  until  their 
regularly  scheduled  expiration  dates,  as 
described  in  the  section  of  this  preamble 
labeled.  "Implementation  Schedule." 
Because  of  this  phased  approach, 
preexisting  parts  130,  131,  and  132,  and 
subpart  D  of  part  137,  must  temporarily 
remain  effective  after  the  effective  date 
of  this  rule.  Accordingly,  a  new  part  138 
has  been  designated  for  the  rule  that 
will  replace  preexisting  parts  130,  131. 
and  132,  and  subpart  D  of  part  137. 
Conforming  amendments  have  been 
made  to  33  CFR  parts  130. 131,  and  132, 
and  subpart  D  of  part  137.  The  following 
table  shows  the  location  in  the  new  part 
138  of  the  corresponding  sections  of  the 
NPRM: 


NPRM  Part  130 


130.1(b) „ 

130.1(a):  130.2(b) 
("vesset'l. 


1302 „.. 

130.3 

130.4 „ 

130.5  

130.6 

130.1(c) 

130.7 

130.8  ^ 

130.9 

130.10 

130.11  „ 

130.12 

130.13  

130.14  

130.15  

Appendix  A 
Appendix  B 
Appendix  C 
Appendix  O 
Apjjendix  E 
Appendix  F 


Part  138 


isaio. 

138.12. 

138.15  [new]. 

138.20. 

138.30. 

138.40. 

138.50. 

138.60. 

138.65. 

138.70. 

138.80. 

138.90. 

138.100. 

138.110. 

138.120. 

138.130. 

138.140. 

138.150. 

Appendix  A. 

Apjaendix  B. 

Appendix  C. 

Appendix  D. 

Appendix  E. 

Appendix  F. 


Appendix  G  |  138.80(0. 

Implementation  Schedule 

Section  1016(h)  of  OPA  90  (33  U.S.C. 
27l6(h]]  states  that  financial 
responsibility  regulations  under  acts 
repealed  or  superseded  by  OPA  90 
remain  in  effect  until  superseded  by 
new  regulations  issued  under  OPA  90. 
Therefore,  the  financial  responsibility 
requirements  in  33  CFR  part  130 
(FWPCA).  33  CFR  part  131  (TAPAA],  33 
CFR  part  132  (OCSlj\A),  and  33  CFR 
part  137.  subpart  D  (DPA]  will  remain 
in  effect  with  respect  to  individual 
vessels  in  the  manner  prescribed  by 
section  138.15  of  this  rule.  The  intent  of 


the  implementation  schedule  (which 
could  also  be  termed  a  compliance 
schedule]  is  to  allow  for  an  orderly 
transition  to  part  138  by  allowing,  as 
some  commenters  recommended, 
COFRs  issued  under  the  preexisting 
regulations  to  remain  valid  until  their 
expiration  dates.  TTie  Coast  Guard  is 
adopting  that  comment,  but  only  with 
respect  to  non-tank  vessels.  (As 
explained  below,  tank  vessels  will  be 
required  to  demonstrate  financial 
responsibility  under  the  new  part  138 
on  a  more  expedited  schedule.]  This 
phased-in  transition  will  also  enable  the 
Coast  Guard  to  issue  new  Certificates  in 
an  orderly  manner  utilizing  existing 
resources.  Rather  than  attempting  to 
issue  approximately  23,000  new  COFRs 
by  a  single,  mandatory  date,  the  Coast 
Guard  expects  the  future  Certificate 
renewal  cycle,  applicable  to  Certificates 
issued  under  this  rule,  to  result  in  the 
renewal  of  about  one-third  that  number 
each  year.  No  new  Coast  Guard 
re.sources  would  be  required  for  that 
routine  renewal  cycle. 

The  existing  operators  of  non-tank 
vessels  which  presently  are  subject  to 
the  regulations  issued  under  one  or 
more  of  the  preexisting  CFR  parts  may 
continue  to  comply  with  those 
preexisting  regulations  for,  in  some 
cases,  three  and  one  half  years  after 
publication  of  this  rule  in  the  Federal 
Register,  depending  upon  the  expiration 
dates  of  their  preexisting  COFRs.  These 
operators  also  have  the  option  of 
choosing  to  comply  with  this  rule  soon 
after  its  initial  implementation  date, 
which  is  180  days  after  the  publication 
date,  i.e.,  "effective  date". 

On  the  other  hand,  self-propelled  tank 
vessels,  followed  by  non-self-propelled 
tank  vessels,  will  be  required  to  comply 
with  this  rule  sooner  than  non-tank 
vessels  because  of  the  generally  greater  ' 
danger  of  large  and  possibly 
catastrophic  spills  from  tank  vessels. 
Self-propelled  tank  vessels  will  be 
required  to  submit,  not  later  than  180 
days  after  publication  of  this  rule  in  the 
Federal  Register,  at  least  the  evidence  of 
financial  responsibility  required  by  this 
rule  (new  application  forms  will  be 
required  later].  Non-self-propelled  tank 
vessels  (i.e.,  tank  barges)  wiirbe 
required  to  submit,  not  later  than  one 
year  after  publication  of  this  rule  in  the 
Federal  Register,  application  forms  as 
well  as  evidence  of  financial 
responsibility  required  by  this  rule. 

Although  this  phased  transition  to  the 
new  rule  may  appear  complicated  it  is 
designed  to  impose  the  loast 
burdensome  requirements  on  the 
regulated  community  while  balancing 
the  need  of  potential  claimants  to  be 
assured  that  the  vessels  posing  the  > 


greatest  pollution  threat,  tank  vessels, 
are  in  compHance  within  a  reasonable 
time;  It  also  accounts  for  the 
administrative  needs  of  the  Coast  Guard. 
A  reading  of  the  actual  regulation 
(§  138.15)  is  encouraged  to  ensure  a  full 
understanding  of  the  compliance 
deadlines. 

There  are  three  dates  germane  to  this 
implementation  schedule.  The  first  is 
the  "effective  date".  The  other  two  can 
be  termed  the  "initial  implementation 
date"  and  the  "final  implementation 
date".  The  effective  date,  as  already 
discussed,  is  the  date  of  pubfication  in 
the  Federal  Register.  The  initial 
implementation  date  is  the  date  180 
days  after  the  effective  date.  The  final 
implementation  date  is  the  date  three 
years  plus  180  days  after  the  effective 
date.  The  final  implementation  date  is 
the  date  by  which  every  vessel  subject 
to  OPA  90/CERCLA  financial 
responsibility  provisions  is  required  to 
have  an  OPA  90/CERCLA  COFR  issued 
imder  this  new  part  138. 

Effective  Date:  The  effective  date  of 
this  rule  is  the  date  of  its  publication  in 
the  Federal  Register  (see  DATES  at  the 
beginning  of  this  preamble),  for  the 
following  reasons: 

(1)  The  phased  implementation 
schedule  imposes  both  a  benefit  and  a 
condition  on  current  Certificate  holders. 
The  benefit  is  the  abihty  to  use, 
temporarily,  an  existing  Certificate.  The 
condition  is  that  the  Coast  Guard  will 
not  accept  the  siurender  (for  the 
purpose  of  obtaining  a  new  Certificate     ' 
with  an  extended  expiration  date)  of  a 
Certificate  during  the  179  day  period 
beginning  on  the  effective  date 
(publication  date)  of  this  rule. 
Otherwise,  Certificate  holders  simply 
could  surrender  their  existing 
Certificates  and  request  the  Coast  Guard 
to  issue  new  Certificates  with  new 
three-year  expiration  dates.  Were  the 
Coast  Guard  to  allow  this,  the  Coast 
Guard  would  be  encouraging  vessel 
owners  and  operators  to  unreasonably 
delay  compliance  with  the  law  and  this 
new  rule.  The  likely  result  would  be 
that  thousands  of  COFRs  would  be 
surrendered  with  requests  for  reissuance 
^th  new  three-year  expiration  dates,  as 
would  otherwise  be  permitted  by  the 
preexisting  rules.  This  would  be  an 
intolerable  situations-one  not 
contemplated  by  Congress,  and  wholly 
inconsistent  with  the  intent  of  the 
orderly  implementation  schedule  now 
being  adopted. 

(2)  A  second  reason  for  the  immediate 
effective  date  is  to  enable  vessel  owners 
and  operators  that  either  are  required,  or 
wish,  to  carry  new  Certificates  under  the 
new  rule  on  or  soon  after  the  initial 
implementation  date,  to  file  their 
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greatest  pollution  threat,  tank  vessels, 
are  in  compliance  within  a  reasonable 
time;  It  also  accounts  for  the 
administrative  needs  of  the  Coast  Guard 
A  reading  of  the  actual  regulation 
(§  138.15)  is  encouraged  to  ensure  a  full 
understanding  of  the  compliance 
deadlines. 

There  are  three  dates  germane  to  this 
implementation  schedule.  The  first  is 
the  "effective  date".  The  other  two  can 
be  termed  the  "initial  implementation 
date"  and  the  "final  implementation 
date".  The  effective  date,  as  already 
discussed,  is  the  date  of  publication  in 
the  Federal  Register.  The  initial 
implementation  date  is  the  date  180 
days  after  the  effective  date.  The  final 
implementation  date  is  the  date  three 
years  plus  180  days  after  the  effective 
date.  The  final  implementation  date  is 
the  date  by  which  every  vessel  subject 
to  OPA  90/CERCLA  financial 
responsibility  provisions  is  required  to 
have  an  OPA  90/CERCLA  COFR  issued 
under  this  new  part  138. 

Effective  Date:  The  effective  date  of 
this  rule  is  the  date  of  its  publication  in 
the  Federal  Register  (see  DATES  at  the 
beginning  of  this  preamble),  for  the 
following  reasons: 

(1)  The  phased  implementation 
schedule  imposes  both  a  benefit  and  a 
condition  on  current  Certificate  holders. 
The  benefit  is  the  abihty  to  use, 
temporarily,  an  existing  Certificate.  The 
condition  is  that  the  Coast  Guard  will 
not  accept  the  surrender  (for  the 
purpose  of  obtaining  a  new  Certificate 
with  an  extended  expiration  date)  of  a 
Certificate  during  the  179  day  period 
beginning  on  the  effective  date 
(publication  date)  of  this  rule. 
Otherwise,  Certificate  holders  simply 
could  surrender  their  existing 
Certificates  and  request  the  Coast  Guard 
to  issue  new  Certificates  with  new 
three-year  expiration  dates.  Were  the 
Coast  Guard  to  allow  this,  the  Coast 
Guard  would  be  encouraging  vessel 
owners  and  operators  to  unreasonably 
delay  compliance  with  the  law  and  this 
new  rule.  The  likely  result  would  be 
that  thousands  of  COFRs  would  be 
surrendered  with  requests  for  reissuance 
-with  new  three-year  expiration  dates,  as 
would  otherwise  be  permitted  by  the 
preexisting  rules.  This  would  be  an 
intolerable  situations-one  not 
contemplated  by  Congress,  and  wholly 
inconsistent  with  the  intent  of  the 
orderly  implementation  schedule  now 
being  adopted. 

(2)  A  second  reason  for  the  immediate 
effective  date  is  to  enable  vessel  owners 
and  operators  that  either  are  required,  or 
wish,  to  carry  new  Certificates  under  the 
new  rule  on  or  soon  after  the  initial 
implementation  date,  to  file  their 


applications  as  soon  as  possible.  For 
example,  operators  who  already 
purchase  OPA  90/CERCA  liability 
.    insurance  and  whose  insurers'  agree  to 
issue  the  insurance  guaranty  appended 
to  this  rule,  may  wish  to  apply  for  OPA 
90/CERCLA  COFRs  on  or  shortly  after 
the  effective  date  of  this  rule.  The  same 
applies  to  operators  who  can  obtain 
OPA  90/CERCLA  surety  bond  or 
financial  guaranties,  or  who  can  self- 
insure. 

(3)  Although  this  rule  is  being  made 
effective  immediately,  no  vessel  is 
required  to  possess  a  new  OPA  90/ 
CERCLA  COFR  (part  138  COFR)  until  at 
least  the  initial  implementation  date 
-  (180  days  after  the  effective  date). 
Therefore,  there  is  no  burden  placed 
upon  any  vessel  owTier  or  operator  by 
making  the  effective  date  immediate. 
For  these  reasons,  the  Coast  Guard  has 
determined  under  5  U.S.C.  553(d)(3) 
that  good  cause  exists  for  making  the 
rule  effective  in  less  than  30  days  after 
pubhcation  in  the  Federal  Register. 
Initial  and  Final  Implementation 
Dates:  New  §  138.15  (and  the 
conforming  new  §§  130.0,  131.0, 132.0, 
and  137.300  in  the  preexisting 
regulations)  sets  forth  the  effects  of 
these  dates  on  all  vessels,  including 
vessels  having  existing  COFRs  issued     • 
under  the  preexisting  regulations,  i.e., 
issued  before  the  initial  implementation 
date  of  this  new  rule.  The  discussion  in 
this  preamble  under  §  138.15  explains 
these  requirements. 

Upon  the  final  implementation  date, 
33  CFR  parts  130, 131.  and  132  and 
subpart  D  of  part  137  (which  concern 
vessel  financial  responsibility  under  the 
FWPCA,  TAPAA,  OCSLAA,  and  DPA 
for  water  pollution)  vkill  be  removed. 
Title  33  CFR  part  138  will  then  be  the 
sole  rule  governing  vessel  financial 
responsibihty  for  oil  spill  incidents  and 
hazardous  substance  releases. 
"Incidents"  and  "releases"  are  statutory 
terms  with  legal  significance  under  OPA 
90  and  CERCLA,  respectively. 

Mobile  GflEshore  Drilling  Units 
(MODUs) 

Requirements  for  OPA  90  COFRs  for 
offshore  facilities  per  se  do  not  fall 
under  the  jurisdiction  of  the  U.S.  Coast 
Guard  and,  therefore,  are  not  included 
in  this  rule.  However,  COFRs  issued  to 
vessels  which  are  MODUs  under  this 
rule  will  cover  not  only  the  general  (i.e., 
non-tank  vessel)  liability  of  MODUs 
(section  1004(a)(2)  of  OPA  90)  but  their 
tank  vessel  liability  as  well  (section 
1004(b)(1)  of  OPA  90).  Specifically, 
MODUs,  when  being  used  as  offshore 
facilities,  are  deemed  by  OPA  90  to  be 
tank  vessels  with  respect  to  discharges 
of  oil  on  or  above  the  surface  of  the 


water.  This  rule,  therefore,  concerns 
only  vessel  financial  responsibility,  not 
offshore  facility  financial  responsibility. 
Financial  responsibility  requirements 
for  offshore  facilities  under  OPA  90  are 
administered  by  the  Department  of 
Interior's  Minerals  Management  Service. 

Some  commenters  observed  that  the 
dehneation  of  responsibility  between  a 
MODU  operator  and  an  offshore 
leaseholder  should  be  clarified  by  these 
rules.  The  Coast  Guard  believes  there 
are  two  distinct  issues  here:  (1) 
Demonstration  of  financial 
responsibility,  and  (2)  Uability  in  the 
event  of  an  oil  discharge  or  substantial 
threat  of  a  discharge.  (Clarification  of 
what  constitutes  a  MODU  is 
accomplished  in  §  138.12(b)  and  in  the 
definition  of  "self-elevating  lift  vessel". 
See  discussion  associated  with 
§§  138.12  and  138.20.)  As  to  financial 
responsibility,  since  a  MODU,  when 
operating  as  an  offshore  facility,  has  the 
potential  for  liabifity  as  a  "tank  vessel", 
a  MODU  must  demonstrate  financial 
responsibility  that  would  apply  to  both 
non-tank  vessel  and  tank  vessel 
situations.  All  of  the  guaranty  forms 
provide  for  such  all-purpose  coverage. 
It  could  be  argued  that  questions  of 
allocating  liability  he  outside  the  scope 
of  this  rulemaking  respecting  financial 
responsibility.  However,  the  Coast 
Guard  is  aware  of  the  importance  to 
responsible  parties  and  guarantors  of 
assessing  liability  exposure  in  making 
decisions  relating  to  the  provision  of 
coverage,  and  hence  financial 
responsibility,  for  that  exposure. 
Consequently,  while  recognizing  that 
the  courts  will  determine  matters  of 
liability  under  the  provisions  of  OPA 
90,  the  Coast  Guard  believes  the 
following  legislative  history  is  pertinent 
to  the  determination  of  Congressional 
intent  as  to  the  scope  of  liability 
respecting  MODUs  operating  as  offshore 
facilities. 

The  enactment  of  title  I  of  OPA  90 
represented  the  culmination  of  the  work 
of  many  Congresses  on  comprehensive 
oil  pollution  liability  and  compensation 
at  the  federal  level.  The  text  of 
subsection  (b)  of  section  1004  of  OPA 
90,  33  U.S.C.  2704(b),  which  concerns 
the  delineation  of  MODU  ouner  and 
operator  and  lessee  or  permittee 
liabihty,  derived  from  related  provisions 
in  bills  considered  by  prior  Congresses. 

The  first  bills  concerning 
comprehensive  oil  spill  liability  and 
compensation  in  which  this  delineation 
was  made  were  H.R.  2222  and  2368, 
introduced  and  considered  by  the  98th 
Congress.  Chairman  Studds  of  the 
House  Coast  Guard  and  Navigation 
Subcommittee  of  the  House  Merchant 
Marine  and  Fisheries  Committee,  at  a 
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hearing  of  that  Subct^mmittee  relating  to 
those  bills  and  H.R.  ^115  held  on  April 
20. 1983,  called  atterftion  to  the  addition 
of  text  relating  to  that  delineation: 

Mr.  Biaggi  has  introd 
which  is  identical  to  thi 
j^conunittee  in  the  last 

I  have  introduced  H 
incorporates  the  main  t 
legislation  with  three  s 
First,  it  incorporates  th< 
allocating  liability  betwi 
and  lessees  which  was 
last  year;  *   *   '.Oil  Poll 
Hearing  on  H.R.  2222  ( 
before  the  Subcomm.  o; 
Navigation  of  the  Hou 
Marine  and  Fisheries.  91 
(1983). 


icedH-R.  2115, 

bill  approved  by  our 
ingress. 

2222.  which 
lenies  of  past 
;nificant  variations. 

proposed  change  in 
sen  oil  contractors 

icluded  in  H.R.  5906 
lution  Liability: 
[R.  2115,  H.R.  2368). 

Coast  Guard  and 
Conim.  on  Merchant 
1th  Cong.  1st  Sess.  1 


The  bill  referred  topy  Mr.  Studds. 
H.R.  5906  (97th  Cong  ),  as  being  the  one 
in  which  the  related  c  hange  originated, 
passed  the  House  of  F  epresentatives  on 
December  13. 1982.  1 16  Cong.  Rec. 
30336  (1982).  That  hi  1  would  have 
amended  title  III  of  th  e  Outer 
Continental  Shelf  Lar  ds  Act 
Amendments  of  1978  the  extant  federal 
statute  concerning  oil  pollution  liability 
and  compensation  rel  oitive  to  vessels 
and  facilities  engaged  in  Outer 
Continental  Shelf  Lanids  Act  activities. 
Mr.  Studds,  speaking  dn  behalf  of  H.R. 
5906.  informed  the  H<>use  that  one  of 
the  goals  of  that  bill  vi  as: 

To  reapportion  the  lial  irlity  among  the 
parties  operating  on  the  X2S*to  reflect  more 
closely  the  industry  practice  that  prevailed 
prior  to  enactment  of  the  ( 


Finally,  the 
mandated  by  H.R.  5906 
associated  with  OCS 
equitably  among  the , 
devejopment  While  title 
imposes  liability  solely 
operators  of  offshore 
H.R.  5906.  as  amended 
among  the  holders  of 
easements  issued  under 
as  the  owners  and 
mobile  offshore  drilling 
Id.  at  30334. 


lea:  es 


1  operat  jrs 


during  the 
of  H.R.  5906. 
wfre  of  special 

scope  of  the 
'tlieMODU  owner 


In  the  ensuing  rema|ks 
House's  consideration 
those  of  Mr.  Breaux 
pertinence  to  the  partibular 
intended  liability  of 
or  operator: 

The  current  statute  has  resulted  in  Coast 
Guard  interpretations  holding  the  drilling 
contractors  solely  responsible  for  all  oil  spills 
and  the  major  oil  compai  y  lessees  free  from 
liability. 


OCSLAA. 


reapportio^mient  of  liability 

ill  allocate  the  risks 
devfelopment  more 
part  icipants  in  that 
III  presently 
lipon  the  owners  and 
facilities  and  vessels, 
ill  apportion  it 
permits,  and 
I  he  OCSLAA.  as  well 
of  vessels, 
nits  and  piptelines. 


Essentially,  the  amendi  nent  enacts  into 
statute  the  preferred  indi|stry  practice  for  the 
apportionment  of  liability.  The  general  rule, 
therefore,  is  the  imposition  of  liability  on  oil 
company  lessee  for  any  oil  spill  emanating 


from  their  lease  and  the  oil  reservoir 
contained  therein.  •  •  •  The  Committee 
intends  that  the  point  of  origin  of  an 
uncontrolled  flow  of  oil  determines  where  an 
oil  pollution  incident  originates,  and  not 
where  the  oil  and  water  first  come  into 
contact  with  one  another.  For  example,  the 
Pemex  Bay  of  Campeche  oil  spill  originated 
below  the  surface  of  the  water. 

Within  this  general  rule,  the  amendment 
would  impose  liability  on  the  drilling 
contractor  op>erating  on  a  lease  for  those  oil 
spills  originating  on  or  above  the  surface  of 
the  water.  Our  intent  in  dividing  liability  in 
this  manner  is  to  hold  the  contractor 
responsible  only  for  the  required  petroleum 
and  other  oil  that  is  present  on  the  rig  in 
order  for  it  to  conduct  its  operations  and 
which  are  clearly  under  the  control  of  the  rig 
owner  (Emphasis  added)  Id.  at  30335. 

A  careful  examination  of  the 
legislative  history  of  the  succeeding 
bills  relating  to  comprehensive  oil  spill 
liability  and  compensation  has  failed  to 
disclose  any  expressed  alteration  in 
Congressional  intent  respecting  the 
allocation  of  liability  for  MODUs 
engaged  in  drilling  operations. 

This  apparent  Congressional  intent 
comports  with  the  position  advocated 
by  some  commenters.  Moreover,  if  the 
words  "on  or  above  the  surface"  were 
appUed  literally,  a  result  certainly 
unintended  by  Congress  could  easily 
occur.  That  result  would  be  to  invite 
liability  considerations  to  take 
precedence  over  safety  and 
environmental  protection  decisions, 
Clearly,  in  this  comprehensive 
environmental  legislation,  it  would  be 
unreasonable  to  interpret  the  statute  in 
a  way  that  could  easily  degrade  safety 
and  the  environment.  By  recognizing 
that  when  the  source  of  a  discharge  is 
beloy  the  seabed,  the  spill  is  not  an 
above  the  surface  spill,  emergency 
response  actions  will  be  predicated  on 
the  best  and  safest  means  to  abate  the 
blowout,  rather  than  on  the  means  (e.g., 
shutting  in  the  blowout  preventer  and 
risking  a  pressure  buildup  that  could 
result  in  a  catastrophic  sub-seabed  well 
blowout)  which  would  shift  liability 
without  regard  to  safety  or  the 
environment.  If  the  parties  involved  (the 
leaseholder  and  the  MODU  owner  or 
operator)  so  choose,  they  can  enter  into 
indemnification  agreements  to  allocate 
among  themselves  an  apportionment  of 
liability.  The  indemnification 
agreements  cannot  be  used,  however,  to 
avoid  completely  liability  to  a  claimant 
under  OPA  90. 

Paperless  COFRs 

One  commenter  recommended  that 
the  Fleet  Certificate  concept  (which 
concerns  non-tank  barges)  be  expanded 
to  cover  tank  barges  as  well,  and  that  no 
COFR  or  copy  be  required  aboard  any 


barge  on  inland  waters.  In  view  of  its 
evolving  computer  technology  for  COFR 
enforcement  purposes,  the  Coast  Guard 
may  be  able  to  adopt  that 
recommendation  in  the  future. 
However,  the  Coast  Guard's  computer 
network  has  not  yet  evolved  to  a  level 
where  this  suggestion  can  be 
implemented.  When  it  becomes  possible 
for  the  Coast  Guard  to  adopt  such  a 
system,  a  notice  proposing  this  change 
will  be  published  in  the  Federal 
Register. 

Applicable  Amounts  of  Financial 
Responsibility 

Appendices  B  through  F  are  guaranty 
form  for  evidencing  financial 
responsibility.  Each  contains  an 
"Applicable  Amoimt  Table".  Appendix 
G  of  the  NPRM,  which  also  contained 
the  Applicable  Amount  Table,  has  been 
moved  to  a  new  paragraph  (0  of 
§  138.80.  Section  138.80(0  and  the 
Applicable  Amount  Table  in  each  form 
set  out  the  means  by  which  applicants 
and  guarantors  calculate  the  amounts  of 
financial  responsibility  required  to  be 
estabUshed  and  maintained  under  this 
rule. 

The  amount  of  financial  responsibility 
which  must  be  established  and 
maintained  with  respect  to  each  vessel 
to  be  covered  under  section  1016(a)  of 
OPA  90  (33  U.S.C.  2716(a))  (i.e..  the 
amount  applicable  to  the  vessel  imder 
OPA  90)  is  calculated  by  applying  the 
appropriate  formula  specified  in 
§  138.80(0(1)  (Part  I  of  the  Applicable 
Amount  Table  in  the  forms)  in 
accordance  with  the  type  of  vessel  and 
its  size  in  gross  tons.  The  formulae  set 
out  in  §  138.80(0(1)  and  Part  I  are  based 
upon  the  provisions  of  paragraphs  (a)(1) 
and  (a)(2)  of  section  1004  of  OPA  90  (33 
U.S.C.  2704),  as  mandated  by  section 
1016(a)  of  OPA  90. 

With  respect  to  CERCLA,  the  NPRM 
proposed  that  all  vessels  demonstrate 
financial  responsibility  at  the  minimum 
amount  of  $5  million,  by  applying  the 
formula  specified  under  Part  11  of  the 
Table,  as  proposed.  The  formula  was 
derived  fiiam  the  provisions  of  section 
108(a)(1)  of  CERCLA.  In  deriving  the 
formula  for  Part  II  as  proposed.  3ie 
Coast  Guard  took  cognizance  of 
practical  considerations  of  which 
Congress  must  be  deemed  to  have  been 
aware  when  drafting  CERCLA.  The  terra 
"hazardous  substances"  as  defined  for 
the  purposes  of  CERCLA  (42  U.S.C. 
9601(14))  includes  an  almost  limitless 
number  of  materials.  In  addition,  there 
are  numerous  methods  by  which  any 
one  of  those  materials,  especially  in 
small  amounts,  may  be  carried  as  cargo 
aboard  vessels.  At  the  time  a  CORF 
application  for  a  particular  vessel  is 


processed,  and  even  after  a  COFR  is 
issued,  there  is  no  known  way  for  the 
Coast  Guard  to  determine  that  a 
hazardous  substance  is  not  being 
carried,  or  will  not  be  carried  (especially 
in  small  amoimts),  aboard  that  vessel  as 
carga 

Consequently,  in  order  to  assure  that 
the  statutorily  required  amount  of 
financial  responsibility  had  been 
calculated  and  established  and  would 
be  maintained  for  every  subject  vessel, 
it  was  considered  necessary  to  assume 
that  all  vessels  subject  to  the  provisions 
of  section  108(a)(1)  of  CERCLA  carry,  or 
might  carry,  hazardous  substances  as 
cargo.  For  this  reason,  the  formula  in 
part  n  of  the  Table  as  proposed 
prescribed  a  minimum  of  $5,000,000  for 
all  vessels.  Comments  were  encouraged 
regarding  possible  means  by  which  a 
determination  could  be  made  at  the  time 
of  certification  that,  in  &ct.  a  particular 
vessel  is  not  carrying  and  will  not  carry 
hazardous  substances  as  cargo. 

Some  commenters,  however,  object  to 
having  to  demonstrate  financial 
responsibihty  at  this  minimum  $5 
milhon  level.  They  assert  that  this  is 
inconsistent  with  CERCLA  in  that 
CERCLA  recognizes  that  for  vessels  not 
carrying  hazardous  substances  as  cargo, 
the  liability  limit  is  a  minimum  of 
"(500,000  (section  108(a)(1)  of  CERCLA 
requires  financial  responsibility  to  cover 
the  liability  prescribed  under  section 
107(a)(1),  and  that  section  in  paragraph 
(B)  establishes  a  minimtmi  lied)ility  limit 
of  $500,000  for  vessels  not  carrying 
hazardous  substances  as  cargo).  One 
commenter  states  that  if  the  Coast  Guard 
can  rely  upon  a  declaration  of  a  vessel 
owner  that  the  vessel  is  a  ncHi-tank 
vessel,  a  similar  declaration  should  be 
allowed  for  carriage  of  hazardous 
substances  as  cargo.  Another  commenter 
alleges  that  vessels  carrying  hazardous 
substances  as  cargo  can  only  do  so  in 
accordance  with  Coast  Guard  safety 
regulations,  and  that  it  is  inappropriate 
to  assume  that  vessels  will  operate  in 
violation  of  those  regulations. 

In  adjusting  this  rule,  the  Coast  Guard 
has  adopted  revisions  that  balance  two 
of  CERCLA's  apparently  contrary 
mandates:  (1)  That  the  Coast  Guard 
certify  that  the  required  minimum 
amount  of  financial  responsibility  ($5 
million)  is  maintained  by  a  responsible 
party  in  the  event  of  a  release  or 
threatened  release  of  a  hazardous 
substance  carried  as  cargo;  and  (2)  the 
provision  in  CERCLA  that  vessels  that 
do  not  carry  hazardous  substances  as 
cargo  need  demonstrate  financial 
responsibility  only  at  the  greater  of 
$500,000  or  $300  per  gross  ton.  The 
Coast  Guard  concludes  that  the  fairest 
way  to  accommodate  these  two 
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processed,  and  even  ahm  •  COFR  is 
issued,  there  is  no  known  way  Uft  the 
Coast  Guard  to  detennine  that  a 
hazardous  substance  is  not  being 
carried,  or  will  not  be  carried  (especially 
in  small  amounts),  aboard  that  vessel  as 
carco. 

Q)nsequently,  in  order  to  assure  that 
the  statutorily  required  amount  of 
financial  responsibility  had  been 
calculated  and  established  and  would 
be  maintained  for  every  subject  vessel, 
it  was  considered  necessary  to  assume 
that  all  vessels  subject  to  the  provisions 
of  section  108(a)(1)  of  CERCLA  carry,  or 
might  carry,  hazardous  substances  as 
carga  For  this  reason,  the  formula  in 
part  n  of  the  Table  as  proposed 
prescribed  a  minimum  of  $5,000,000  for 
all  vessels.  Comments  were  encouraged 
regarding  possible  means  by  which  a 
determination  could  be  made  at  the  time 
of  certification  that,  in  fact,  a  particular 
vessel  is  not  carrying  and  will  not  carry 
hazardous  substances  as  cargo. 

Some  commenters,  however,  6b|ect  to 
having  to  demonstrate  financial 
responsibility  at  this  minimum  $5 
million  level.  They  assert  that  this  is 
inconsistent  with  CERCLA  in  that 
CERCLA  recognizes  that  for  vessels  not 
carrying  hazardous  substances  as  cargo, 
the  liability  limit  is  a  minimum  of 
"(500,000  (section  108(a)(1)  of  CERCLA 
requires  financial  responsibility  to  cover 
the  liability  prescribed  under  section 
107(a)(1).  and  that  section  in  paragraph 
(B)  establishes  a  minimiun  li^ihty  limit 
of  $500,000  for  vessels  not  carrying 
hazardous  substances  as  cargo).  One 
commenter  states  that  if  the  Coast  Guard 
can  rely  upon  a  declaration  of  a  vessel 
owner  that  the  vessel  is  a  non-tank 
vessel,  a  similar  declaration  should  be 
allowed  for  carriage  of  hazardous 
substances  as  cargo.  Another  commenter 
alleges  that  vessels  carrying  hazardous 
substances  as  cargo  can  only  do  so  in 
accordance  with  Coast  Guard  safety 
regulations,  and  that  it  is  inappropriate 
to  assume  that  vessels  will  operate  in 
violation  of  those  regulations. 

In  adjusting  this  rule,  the  Coast  Guard 
has  adopted  revisions  that  balance  two 
of  CERCLA's  apparently  contrary 
mandates:  (1)  That  the  Coast  Guard 
certify  that  the  required  minimum 
amount  of  financial  responsibiUty  ($5 
miUion)  is  maintained  by  a  responsible 
party  in  the  event  of  a  release  or 
threatened  release  of  a  hazardous 
substance  carried  as  cargo;  and  (2)  the 
provision  in  CERCLA  tl^t  vessels  that 
do  not  carry  hazardous  substances  as 
cargo  need  demonstrate  financial 
responsibility  only  at  the  greater  of 
$500,000  or  $300  per  gross  ton.  The 
Coast  Guard  concludes  that  the  fairest 
way  to  accommodate  these  two 


opposing  interests  is  by  allowing  the 
vessel  op««tor  and  the  provide  of 
financial  responsibiUty  to  decide  the 
matter  between  themselves.  For 
example,  if  an  insurer  or  surety 
company  is  satisfied  that  its  insured  or 
prindpd  in  fact  does  not  and  will  not 
carry  hazardous  substances  as  cargo, 
then  the  cost  of  the  insurance  or  surety 
bond  guaranty  with  respect  to  CERCLA 
may  be  priced  at  the  $500,000/$300  per 
gross  ton  premium.  The  proposed  and 
now  adopted  wording  of  the  insurance 
and  the  financial  guaranty  forms,  as 
well  as  the  new  wording  of  the  surety 
bond  guaranty,  is  such  that,  should  a 
release  occiu-  and  the  facts  show  that  a 
vessel  was  carrying  a  hazardous 
substance  as  cargo,  the  limit  of  the 
guaranty  will  automatically  be  raised  to 
the  higher  amount,  i.a,  the  greater  of 
$300  per  gross  ton  or  $5  miUion.  (The 
guaranty  forms  have  also  been  amended 
to  achieve  a  parallel  result  with  respect 
to  OPA  90  financial  respcmsibility  if  the 
vessel  is  in  fact  a  tank  vessel.)  This  v«ll 
not  affect  the  qualifications  of  self- 
insurers  or  financial  guarantors  who,  as 
proposed,  still  must  demonstrate 
working  capital  and  net  worth  according 
to  the  $300  per  gross  ton/$5  miUion 
formula.  Only  by  methods  such  as  these 
may  the  Coest  Guard  certify  that 
financial  responsibibty  requirements 
have  been  met.  whether  or  not 
hazardous  substances  are  carried  as 
cargo.  The  Coast  Guard  has  determined 
that  this  protection  is  necessary  given 
the  pecuhar  nature  of  hazardous 
substance  carriage,  and  the  inability  to 
be  assured  ahead  of  time  that  no 
hazardous  substances  are  being  or  will 
be  carried  as  cargo.  Section  138.80(0(2) 
(Part  II  of  the  AppHcable  Amount  Table 
in  the  forms)  has  been  adjusted  to  reflect 
this  decision. 

The  Coast  Guard  also  notes  that,  with 
respect  to  carriage  of  hazardous 
substances,  this  decisirai  only  affects 
vessels  under  16,666  gross  tons.  Above 
16.666  gross  tons,  at  $300  per  gross  tcm 
a  vessel  would  have  to  meet  the  $5 
million  minimum  threshold.  However, 
those  operators  of  smaller  vessels  who 
can  assiue  their  financial  responsibibty 
providers  that  hazardous  sub^stances  are 
not  and  will  not  be  carried  as  cargo,  may 
obtain  a  cost  savings  by  being  able  to 
purchase  guaranties  of  financial 
responsibility  at  the  $500,000/$300  per 
gross  ton  pr«nium  level. 

SecUtm  138.80(0(3)  (Part  III  ol  the 
Table  in  the  forms)  is  simply  the 
addition  of  the  amounts  of  finanoal 
responsibility  required  by  paragraphs 
(0(1)  and  (0(2)  of  §  138.80  (Parts  I  and 
II  of  the  Table  in  the  forms).  This  sum 
is  termed  the  "total  apphcahle  amount". 
The  fcmnula  is  derived  from  the 


provisions  of  section  1004  of  OPA  90 
and  secticm  107(a)  of  CERCLA  (as  noted 
above)  and  reflects  the  fact  that  Uability 
stemmii^  from  one  event  may  arise 
under  lx>th  Acts.  In  such  a 
circumstance,  and  only  in  such  a 
circumstance,  it  is  necessary  that  two 
separate  aitd  distinct  amounts  of 
financial  responsibibty  be  available  to 
meet  equally  separate  and  distinct 
amounts  of  bability  under  the  Acts.  The 
"total  applicable  amoimt"  is  not  an 
aggregate  amoimt  appUcable  to  a 
guarantor's  liability  under  just  one  of 
the  Acts. 

One  company  commented  that  some 
of  its  barges  are  unable  to  carry  both  oil 
and  hazardous  substances  at  the  same 
time,  and  therefore,  that  it  should  not 
have  to  establish  an  amount  of  financial 
responsibibty  reflecting  both  OPA  and 
CERCLA  with  respect  to  such  single- 
comntodity  barges.  The  Coast  Guard 
concluded,  however,  that  it  is  not  in  a 
position  to  issue  a  special  tank  barge 
COFR  just  for  OPA  90  and  a  sqjarate 
tank  barge  COFR  just  for  CERCLA.  In 
the  first  place,  the  Coest  Guard  could 
never  be  certain  that  a  partictilar  tank 
barge,  which  had  been  issued  only  a 
CERCLA  COFR,  was  not  carrying  oil,  or 
vice  versa,  in  order  to  become  certain 
that  a  barge's  COFR  matched  its 
permissible  cargo,  it  would  be  necessary 
to  physically  detain  the  barge,  test  its 
cargo  and  determine  whether  it  was 
either  an  OPA  90-reguiated  oil  or  a 
CERCLA-regulated  hazardous  substance 
derivative  of  oil.  and  then  match  such 
cargo  against  the  type  of  COFR  being 
carried  that  particular  day.  The 
tremendous  cost,  delay  and  burden  such 
an  enforcement  system  would  «)tail, 
both  for  the  barge  industry  and  the 
Coast  Guard,  would  not  justify  separate 
certification  and  enforcement 
procedures. 

Section-by-Section  Discussion 

A  number  of  drafting  changes  have 
been  made  to  improve  readability  and  to 
specify  the  persons  upon  whom 
obligations  are  placed.  These  changes 
are  considered  non-substantive  and  are 
not  further  explained.  Also,  new 
sections  have  been  added  to  add  further . 
clarity  to  the  rule.  These  are:  §  138.12 
(applicabihty);§  138.15 
(implementation  schedule);  and 
§  138.65  (issuance  and  carriage  of 
Certificates).  Only  §  138.15  contains 
entirely  new  text,  reflecting  the 
compliance  schedule  adopted  by  this 
rule. 

Section  138.10    Scvpe 

This  section  addresses  the  general 
purpose  of  these  regulations,  namely 
that  they  establish  the  procedures  for 


34216  Federil  Register  /  Vol.  59.  No.  126  /  Friday,  July  1.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol. 


establishing  and  mainttaining  evidence 
of  financial  respcmsibility  under  OPA  90 
and  CERCLA.  This  section  is  derived 
from  proposed  §  130.1(b).  (Proposed 
§  130.1(a)  is  new  §  139.12(a),  and 
proposed  §  130.1(b)  isjnew  §  138.65.) 
Section  138.10  clarifi^  the  proposed 
text  by  adding  the  term  "demise 
charterer"  to  the  class  of  f)ersons  who 
must  be  covered  by  the  evidence  of 
financial  responsibiht^  required  under 
this  part.  This  clarificition  is  being 
made  because  both  OPA  90  and 
CERCLA  define  an  "o^vner  or  operator" 
of  a  vessel  as  including  any  demise 
charterer  of  the  vessel]  Thus,  if  any 
vessel  subject  to  this  f^ 
simultaneously  has  aii|  owner,  a  demise 
charterer  and  an  "operator"  (as  defined 
in  this  part),  all  three  if  those  entities 
automatically  will  be  f overed  by  the 
guaranty  of  insurance  Or  other  evidence 
of  financial  responsibility  submitted 
under  this  part.  Demisp  charterer,  as 
used  in  this  part,  is  syhonymous  with 
the  common  parlance  term  "bareboat 
charterer".  I 

Section  130.1(d)  of  t^e  NPRM.  which 
concerned  "public  vessels",  has  been 
deleted.  New  §  138.12Td)  provides  that 
33  CFR  part  138  does  mot  apply  to  any 
pubUc  vessel.  Thus,  it  (will  not  be 
necessary  for  public  vessels  to  apply  for 
COFRs.  However,  all  pubhc  vessels 
which  are  not  readily  Identifiable  as 
such  (i.e..  vessels  whidh  are  not  naval 
war  ships.  Coast  Guar^cutters.  etc.)  and 
which  are  crewed  by  nongovernmental 
personnel,  are  strongly  encouraged  to 
carry  appropriate  government 
documentation  indicanng  that  the 
vessels  are,  in  fact,  public  vessels,  i.e.. 
vessels  owned  or  bareboat  chartered  by 
a  government  and  not  engaged  in 
commerce.  Such  doci 
including  a  copy  of  an; 
party,  will  serve  to  av( 
misunderstandings  wil 
personnel  who  are  not  readily  dble  to 
determine  whether  a  p  uticular  vessel, 
especially  a  vessel  owi  ed  and  operated 
by  private  interests,  anti  engaged  in 
business  which  could  1  le  construed  as 
commercial  in  nature  ( 
or  is  not  a  pubUc  vesse  . 

Section  138.12    Appli  :abiUty 

New  §  138.12  has  be^n  created  to  state 
clearly  the  applicability  of  part  138. 
This  section  is  comprised  of  parts  of 
proposed  §  130.1(a),  ail  of  the 
definition  of  "vessel"  ttom  proposed 
§  130.2(b). 

Paragraph  (a)(1):  In  tesponse  to 
comments,  this  paragraph,  which  is 
derived  fi-om  proposedl§  130.1(a)(1).  has 
been  amended  to  make  it  clear  that 
"vessels  of  any  size  usi^ig  the  waters  of 
the  exclusive  economic  zone  to 


lentation, 

'  bareboat  charter 

Id 
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i.g..  dredging),  is 


transship  or  lighter  oil"  means  both 
deUvering  and  receiving  vessels.  The 
term  "vessel  of  any  size"  does  not 
include  the  towing/pushing  vessel  (tug) 
that  has  custody  of  a  barge 
transshipping  or  fightering  oil  within 
the  exclusive  economic  zone.  That  is,  a 
tug  of  300  gross  tons  or  less  would  not 
be  made  a  tank  barge  (i.e.,  would  not  be 
made  subject  to  the  financial 
responsibility  requirements  of  this  rule) 
just  because  it  had  custody  of  a 
transshipping  or  lightering  vessel. 

Paragraph  (a)(2):  This  paragraph  is 
derived  from  proposed  §  130.1(a)(2). 
The  FWPCA  excluded  from  the 
requirement  to  estabUsh  and  maintain 
evidence  of  financial  responsibihty.  a 
non-self-propelled  "barge"  that  does  not 
carry  oil  as  cargo  or  fuel.  Section 
1016(a)(1)  of  OPA  90  excludes  from  that 
requirement  a  non-self-propelled 
"vessel"  that  does  not  carry  oil  as  cargo 
or  fuel.  In  this  rule,  the  Coast  Guard 
considers  OPA  90 's  use  of  the  term 
"non-self-propelled  vessels"  to  mean 
non-self-propelled  barges.  This 
construction  is  consistent  with  a  similar 
exception  in  CERCLA.  Therefore,  in 
§  138.12(a)(2)(ii)  of  this  rule,  the 
exception  refers  to  "barges"  rather  than 
"vessels". 

Paragraph  (b):  This  paragraph 
concerns  MODU  liability  and  is  derived 
from  the  proposed  definition  of  the 
term,  "vessel".  Some  commenters 
asserted  that  a  mobile  offshore  drilling 
unit  (MODU)  should  not  be  treated  as  a 
tank  vessel  when  drilling.  The  Coast 
Guard  cannot  adopt  this  suggestion  as 
the  liability  ascribed  to  a  MODU  when 
drilling  has  been  fixed  by  Congress. 
Therefore,  paragraph  (b)  of  §  138.12  has 
been  amended  to  make  it  clear  that 
under  OPA  90,  when  there  is  an  "on  or 
above  the  surface  of  the  water" 
discharge  or  substantial  threat  of  a 
discharge  of  oil  from  a  MODU,  the 
MODU  is  treated  as  tank  vessel  (for 
purposes  of  determining  the  limits  of 
liability  and  the  identity  of  the 
responsible  party)  (33  U.S.C.  2704(b)). 
Since  a  MODU  has  potential  liability  as 
a  tank  vessel,  the  MODU  operator  must 
demonstrate  financial  responsibility  at 
tank  vessel  limits  to  cover  the  time  that 
the  MODU  is  operating  as  an  offshore 
facility  and  has  a  spill  "on  or  above  the 
surface  of  the  water." 

Paragraph  (c):  This  paragraph  has 
been  added  to  make  it  clear  that 
CERCLA's  financial  responsibility 
provisions  and  this  rule  apply  to  self- 
propelled  vessels  which  exceed  300 
gross  tons,  even  if  they  do  not  carry 
hazardous  substances.  Congress 
mandated  that  owners,  demise 
charterers,  and  operators  of  all  self- 
propelled  vessels  over  300  gross  tons 


comply  with  CERCLA's  financial 
responsibility  provisions,  without 
regard  to  whether  or  not  the  vessels 
actually  carry  hazardous  substances.  In 
this  connection,  the  following  points 
may  be  indicative  of  Congressional 
thiiiking:  Most,  if  not  all,  self-propelled 
vessels  over  300  gross  tons  carry 
hazardous  substances  in  one  form  or 
another  (e.g.,  ships'  stores);  and 
insurance  coverage  for  liabilities 
concerning  releases  of  hazardous 
substances  from  brown  water  vessels 
has  never  been  unavailable  or  subject  to 
high  premiums  in  the  United  States  (viz: 
coverage  provided  by  the  Water  Quality 
Insurance  Syndicate,  New  York,  NY). 
Further,  with  respect  to  blue  water 
(oceangoing)  vessels,  the  International 
Group  of  P&I  Clubs  traditionally  has 
provided  imlimited  liability  coverage 
for  releases  of  hazardous  substances, 
and  still  does;  and  P&I  Club  premiums 
for  this  coverage  (while  not  broken  out 
from  the  total  calls  and  premiums  for 
P&I  cover)  are  understood  to  be 
relatively  low.  Accordingly,  prudent 
vessel  operators  would  choose  to  take 
advantage  of  the  available,  relatively 
inexpensive  insurance  and  carry  such 
coverage  as  a  matter  of  course.  Whatever 
the  reason  for  the  Congressional 
mandate  may  have  been,  the  Coast 
Guard  has  no  rulemaking  flexibility 
where  the  law  is  clear  on  its  face. 

Paragraph  (d):  This  paragraph  recites 
that  33  CFR  part  138  does  not  apply  to 
public  vessels. 


Section  138.15 
Schedule 


Implementation 


This  new  section  sets  forth  the 
implementation  schedule  for  vessels 
requiring  COFRs  imder  OPA  90  and 
CERCLA  by  specifying  mandatory 
compliance  dates  for  categories  of 
vessels.  As  discussed  earlier  under 
"Implementation  Schedule,"  this 
section  establishes  a  phased  compliance 
schedule,  based  on  two  categories  of 
vessels — tank  vessels  (which  are  broken 
into  two  groups,  self-propelled  and  non- 
self-propelled),  and  non-tank  vessels.  As 
to  the  latter  category,  this  section,  for 
the  most  part,  allows  vessels  to  operate 
with  their  prexisting  COFRs  until  they 
expire.  This  section  also  prevents  vessel 
owners  and  operators  &X)m  surrendering 
prexisting  COFRs  solely  for  the  purpose 
of  obtaining,  imder  the  preexisting 
rules,  new  COFRs  with  extended 
expiration  dates. 

Paragraph  (a):  This  paragraph  governs 
the  compliance  schedule  for  tank 
vessels.  Paragraph  (a)(1)  provides  that  a 
self-propelled  tank  vessel  may  continue 
to  carry  its  preexisting  COFR  (or  obtain 
one  and  carry  it)  until  December  28, 
1995.  so  long  as  acceptable  evidence  of 


financial  responsibility  has  been 
submitted  under  the  new  part  138  by 
December  28, 1994.  A  non-self- 
propelled  tank  vessel  may  continue  to 
carry  its  preexisting  COFR  (or  obtain 
one  and  carry  it)  imtil  July  1,  1995. 

Paragraph  (a)(2)  concerns  self- 
propelled  tank  vessels  and  requires  that 
they  submit  evidence  of  financial 
responsibility  under  the  new  part  138 
by  December  28, 1994.  An  application 
form  for  a  new  COFR  may  be  submitted 

at  a  later  date.  For  administrative  i 

convenience,  preexisting  Certificates  i 
issued  under  33  CFR  parts  130, 131,  or 

132  may  continue  to  be  carried  on  these  1 
self-prOpelled  tank  vessels  so  long  as  the  ( 
new  part  138  evidence  of  financial 

responsibility  has  been  submitted.  If  ( 
this  new  evidence  of  financial 

responsibility  is  not  submitted  by  I 

December  28, 1994,  the  preexisting  ( 
Certificates  for  that  vessel  will  be 

revoked  on  that  date.  By  December  28,  i 

1995.  a  self-propelled  tank  vessel  must  J 

have  applied  for,  and  be  carrying,  a  new  ( 

part  1 38  Certificate,  regardless  of  the  i 

expiration  date  on  any  preexisting  i 

Certificates.  ^ 

Paragraph  (a)(3)  concerns  the  t 

requirements  for  a  self-propelled  tank  s 
vessel  that  does  not  possess  a 

preexisting  COFR  issued  under  33  CFR  j 

part  130  before  December  28,  1994.  This  t 

vessel  may  not  operate  on  or  after  that  c 

date  unless  it  carries  a  new  part  138  ( 

COFR.  Accordingly,  this  vessel  must  r 

apply  for  a  new  part  1 38  COFR  v 

following  the  procedures  specified  in  1 

§§138.50  and  138.60.  c 

Paragraph  (a)(4)  requires  a  non-self-  r 

propelled  tank  vessel  to  submit  ( 

evidence  of  financial  responsibility  and  j] 

a  new  application  form  under  this  new  2 

rule  at  least  21  days  before  July  1, 1995.  \\ 

(The  21  days  refers  to  a  time  constraint  r 

imposed  by  §  138.50.)  By  July  1 ,  1995,  {, 

a  non-self-propelled  tank  vessel  must  „ 

carry  a  new  OPA  90/CERCLA  (part  138)  „ 
COFR.  On  that  date,  preexisting  COFRs 

for  non-self-propelled  tank  vessels  will  ^ 
be  revoked. 

Paragraph  (b):  This  paragraph  governs  ci 

the  compliance  schedule  for  non-tank  b 

vessels.  Paragraph  (b)(1)  provides  that  a.  n 

non-tank  vessel  must  carry  a  part  138  v, 

Certificate  no  later  than  December  28,  vi 

1997,  provided  that  before  that  date,  the  a 

vessel  carries  a  non-expired,  part  130  el 

Certificate.  A  part  132  Certificate,  if  a 
applicable  to  that  vessel,  must  also  be 

carried.  A  non-tank  vessel  subject  to  hi 

part  138  may  apply  for  a  part  138  te 

Certificate  any  time  on  or  after  July  1,  te 
1994. 

Paragraph  (b)(2)  provides  that  on  and  A 

after  December  28, 1994,  and  before  in 

December  28, 1997,  a  Certificate  issued  th 

to  replace  an  existing  33  CFR  part  130  U 
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financial  responsibility  has  been 
submitted  under  the  new  part  138  by 
December  28.  1994.  A  non-self- 
propelled  tank  vessel  may  continue  to 
carry  its  preexisting  COFR  (or  obtain 
one  and  carry  it)  until  July  1 .  1995. 

Paragraph  (a)(2)  concerns  self- 
propelled  tank  vessels  and  requires  that 
they  submit  evidence  of  financial 
responsibility  under  the  new  part  138 
by  December  28, 1994.  An  application 
form  for  a  new  COFR  may  be  submitted 
at  a  later  date.  For  administrative 
convenience,  preexisting  Certificates 
issued  under  33  CFR  parts  130, 131.  or 
132  may  continue  to  be  carried  on  these 
self-propelled  tank  vessels  so  long  as  the 
new  part  138  evidence  of  financial 
responsibility  has  been  submitted.  If 
this  new  evidence  of  financial 
responsibility  is  not  submitted  by 
December  28. 1994,  the  preexisting 
Certificates  for  that  vessel  will  be 
revoked  on  that  date.  By  December  28, 
1995,  a  self-propelled  tank  vessel  must 
have  applied  for,  and  be  carrying,  a  new 
part  138  Certificate,  regardless  of  the 
expiration  date  on  any  preexisting 
Certificates. 

Paragraph  {a)(3)  concerns  the 
requirements  for  a  self-propelled  tank 
vessel  that  does  not  possess  a 
preexisting  COFR  issued  under  33  CFR 
part  130  before  December  28,  1994.  This 
vessel  may  not  operate  on  or  after  that 
date  unless  it  carries  a  new  part  138 
COFR.  Accordingly,  this  vessel  must 
apply  for  a  new  part  1 38  COFR 
following  the  procedures  specified  in 
§§  138.50  and  138.60. 

Paragraph  (a)(4)  reqiiires  a  non-self- 
propelled  tank  vessel  to  submit 
evidence  of  financial  responsibility  and 
a  new  application  form  under  this  new 
rule  at  least  21  days  before  July  1, 1995. 
(The  21  days  refers  to  a  time  constraint 
imposed  by  §  138.50.)  By  July  1, 1995, 
a  non-self-propelled  tank  vessel  must 
carry  a  new  OPA  90/CERCLA  (part  138) 
COFR.  On  that  date,  preexisting  COFRs 
for  non-self-propelled  tank  vessels  will 
be  revoked. 

Paro^vph  (b):  This  paragraph  governs 
the  compliance  schedule  for  non-tank 
vessels.  Paragraph  (b)(1)  provides  that  a 
non-tank  vessel  must  carry  a  part  138 
Certificate  no  later  than  December  28, 
1997,  provided  that  before  that  date,  the 
vessel  carries  a  non-expired,  part  130 
Certificate.  A  part  132  Certificate,  if 
applicable  to  that  vessel,  must  also  be 
carried.  A  non-tank  vessel  subject  to 
part  138  may  apply  for  a  part  138 
Certificate  any  time  on  or  after  July  1. 
1994. 

Paragraph  (b)(2)  provides  that  on  and 
after  December  28. 1994.  and  before 
December  28. 1997.  a  Certificate  issued 
to  replace  an  existing  33  CFR  part  130 


or  132  Certificate  for  non-tank  vessels 
will  bear  the  same  expiration  date  as  the 
Certificate  being  replaced.  The 
circumstances  where  this  might  occur 
are  when  a  Certificate  has  been  lost,  or 
there  is  a  vessel  name  change  or 
operator  name  change.  A  change  in  legal 
identity  is  not  a  mere  name  change.  This 
paragraph  also  provides  that  during  this 
interval,  the  expiration  date  on  a 
renewal  Certificate  issued  under  33  CFR 
part  132  will  be  the  same  as  the 
expiration  date  on  the  33  CFR  part  130 
Certificate  for  that  vessel. 

Paragraph  (b)(3)  provides  that  a  non- 
tank  vessel  holding  a  33  CFR  part  130 
Certificate  issued  before  December  28, 
1994,  may  continue  to  operate  with  that 
Certificate  until  it  expires. 

Paragraphs  (b)(4)  and  (b)(5)  provide 
that  new  Certificates  issued  under  33 
CFR  parts  130  and  132  on  or  after  July 
1. 1994.  and  before  December  28, 1994, 
will  bear  an  expiration  date  three  years 
after  the  date  of  issuance,  except  that  a 
Certificate  surrendered  during  that 
interval  with  a  request  for  the  issuance 
of  a  new  Certificate  for  that  same  vessel 
will  bear  an  expiration  date  the  same  as 
the  expiration  date  appearing  on  the 
surrendered  Certificate. 

Paragraph  (c):  Tbis  paragraph 
provides  that  after  the  effective  date  of 
this  rule,  a  vessel  that  is  300  gross  tons 
or  less  and,  therefore,  does  not  carry  a 
Certificate  under  33  CFR  part  130,  need 
no  longer  carry  a  Certificate  issued 
under  33  CFR  part  131  (relating  to 
TAPAA)  or  part  132  (relating  to 
OCSLAA).  so  long  as  that  vessel  is  not 
required  by  OPA  90  to  obtain  a 
Certificate  because  the  vessel  is  engaged 
in  hghtering  in  the  Exclusive  Economic 
Zone.  A  vessel  of  this  size  engaged  in 
lightering  is  required  to  maintain  its 
part  131  or  132  Certificate  until  the 
vessel  obtains  a  certificate  under 
paragraph  (a)  or  (b)  of  this  section,  as 
may  be  applicable. 

Section  138.20    Definitions 

Cargo:  At  the  suggestion  of  one 
commenter.  the  definition  of  cargo  has 
been  amended  to  make  it  clear  that 
neither  hazardous  substances  nor  oil. 
when  carried  solely  for  use  aboard 
vessels  (oil  to  power  or  lube  onboard 
machinery;  paints;  cleaners;  degreasers; 
etc.),  are  included  in  the  definition  of 
cargo. 

Demise  Charterer:  A  definition  has 
been  added  to  make  it  clear  that  this 
term  is  synonymous  writh  the  common 
term  "bareboat  charterer". 

Fish  tender  vessel  and  fishing  vessel: 
A  definition  was  added  for  these  terms 
in  order  to  indicate  that  the  terms  have 
the  same  meaning  as  set  forth  in  46 
U.S.C.  2101.  This  will  aid  in 


determining  the  meaning  of  the  terra 
"tank  vessel".  Section  5209  of  Pub.  L. 
102-587  provided  that  each  of  these 
types  of  vessel  is  not  a  tank  vessel.  This 
law  was  enacted  after  the  NPRM  was 
published. 

Guarantor:  For  the  sake  of 
convenience  to  persons  who  must 
comply  with  this  rule,  a  definition  of 
"guarantor",  based  on  the  definition  in 
OPA  90  and  CERCLA,  was  added  to  the 
rule. 

Hazardous  material:  Some 
commenters  observed  that  this  term  is 
different  from  "hazardous  substances" 
as  used  in  CERCLA,  and  were 
concerned  that  tank  vessel  liability  not 
be  ascribed  to  vessels  carrying  non- 
liquid  hazardous  substances.  A 
definition  of  this  term  has  been  added 
to  make  clear  that  a  vessel  carrying 
liquid  hazardous  materials  is  a  tank 
vessel.  In  the  Conference  Report,  at  page 
102,  Congress  stated.  "The  term  'tank 
vessel'  has  the  same  meaning  as  that 
term  has  under  section  2101  of  title  46. 
United  States  Code."  This  46  U.S.C. 
2101  definition  of  tank  v(?ssel  uses  the 
term  "hazardous  material,"  which  is 
defined  in  46  U.S.C.  2101(14).  and  that 
definition  of  hazardous  material 
controls. 

Insurer:  This  definition  has  been 
amended  to  clarify  the  meaning  of 
"insurer"  or  "insurers"  as  used  in  this 
rule  (see,  for  example.  §  138.80(b)(1) 
concerning  insurance  guaranties).  The 
words  "is  a  type  of  guarantor"  have 
been  added  to  make  it  clear  that,  insofar 
as  insurers  are  concerned,  this  rule 
applies  only  to  that  class  of  insurers 
who  choose  to  be  guarantors. 

Offshore  supply  vessel:  A  definition  of 
this  term  was  added  to  indicate  that  it 
has  the  same  meaning  as  set  forth  in  46 
U.S.C.  2101,  and  will  assist  in  the 
determination  of  the  term  "tank  vessel". 
Section  5209  Pubfic  Law  102-587, 
enacted  after  the  NPRM  was  published, , 
provided  that  an  offshore  supply  vessel  * 
is  not  a  tank  vessel. 

Operator:  Some  commenters  felt  this 
definition  was  confusing  and  some 
recommended  that  the  term 
"responsible  party"  be  used  instead. 
Accordingly,  the  definition  of  operator 
was  amended  first,  to  narrow  its  scope 
by  deleting  the  words  "including  but 
not  limited  to"  and.  second,  to  clarify  its 
meaning  by  adding  the  words  "or  who 
agree  by  contract  to  become 
responsible"  (for  a  vessel  in  the  capacity 
of  an  operator].  The  first  change  was 
made  to  make  the  definition  less  open 
ended.  There  are  entities,  such  as 
agents,  "manager",  traditional  time 
charterers  and  traditional  voyage 
charterers  (i.e..  charterers  who  do  not 
take  operational  responsibility  for  the 
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vessels  they  charter)  that  are  not 
intended  to  be  included  in  this 
definition.  The  second  change  was 
made  for  the  benefit  pf  persons,  such  as 
ship  repair  yards,  wl  lo  objected  to  the 
word  "repairer"  in  tlie  definition  of 
operator.  For  exampk.  one  commenter 
stated  that  the  ownei  or  operator  who 
brings  a  vessel  to  the  shipyard  remains 
absolutely  the  owner  or  operator,  and 
there  is  no  transfer  o  rights  or 
responsibihties  to  thi  i  repair  facility.  In 
a  case  such  as  this,  tl  e  term  "operator" 
would  not  apply  to  n  pair  facilities. 
Howev  sr,  in  a  case  w  here  a  ship  repair 
yard  either  is  respon*  ible  under  law,  or 
for  commercial  reaso  is  agrees  with 
owners  to  become  rej  ponsible  for 
pollution  liability  in  x)nnection  with  a 
vessel  under  the  repa  irer's  custody,  that 
repair  facility  is  and  i> as  been  subject  to 
vessel  financial  responsibility 
requiremeats  since  197\.  See  discussion 
at  43  FR  35705,  Augvst  11, 1978.  In 
short,  this  rule  does  t  ot  transform  non- 
liable  repairers  of  ves  seis  into  legally 
liable  "operators"  of  those  Vessels. 
Shipyards  and  other  ]  )€rsons  who  would 
not  otherwise  be  resp  snsible  for  vessels 
are  free,  of  course,  to  contract  with 
vessel  owners,  as  the; '  may  see  fit,  with 
respect  to  becoming  r  ssponsible  for  (i.e., 
becoming  the  operate  rs  of)  vessels  in 
their  custody.  As  alw  lys.  if  repairers  or 
other  person  are  not  r  sponsible  for  the 
non-owned  vessels  in  their  custody,  this 
nile  will  not  apply  to  them.  In  a  case 
such  as  that,  any  vali(  1  CX)FR,  issued  to 
a  vessel's  owner,  opeiator,  or  bareboat 
charterer,  will  remain  valid  and  must  be 
retained  aboard  the  vdssel  while  in  the 
repairer's  custody.  The  third  change  to 
the  definition  of  "ope  rator"  was  the 
addition  of  the  word  '  custodian".  This 
change  was  made  mej  ely  to  confirm  that 
a  person  who  is  responsible  for  a  vessel 
need  not  physically  o  )erate  the  vessel — 
move  it  from  place  to  jfcace — to  be  its 
"operator"  for  purpos  «  of  this  rule. 

Public  Vessel:  In  aci  :ordance  with  a 
ruling  by  the  General  liounsel  of  the 
Department  of  Transp  irtation 
interpreting  the  statut  )ry  definition  of 
"public  vessel",  this  c  efinition  has  l>een 
modified  by  deleting  i  le  words  "and 
operated  ".  According  y,  any  vessel 
owned  or  bareboat  ch  rtered  by  the 
United  States,  or  by  a  state  or  political 
subdivision  of  a  State,  or  by  a  foreign 
nation,  is  a  public  ves  el  except  when 
engaged  in  a  commerc  ial  service.  (An 
example  of  a  conunen  ial  ser\'ice  is 
holding  oneself  out  fo  hire  to  carry 
passengers  or  cargo,  ai  id  the  lack  of 
profit  is  not  necessarii  y  determinative  of 
a  commercial  service.. 

Accordingly,  it  is  m  longer  necessary 
that  a  vessel  be  physic  illy  operated  by 
a  governmental  entity  ^r  under  its  direct 


day-to-day  control  in  order  to  qualify  as 
a  public  vessel,  i.e.,  vessels  owned  or 
bareboat  chartered  by  governmental 
agencies  may  be  crewed  by  commercial 
entities  and  remain  "public  vessels",  for 
the  purpose  of  this  regulation,  provided 
the  vessels  engage  only  in  governmental 
(noncommercial)  service. 

Self -elevating  lift  vessel:  This 
definition  was  added  because  OPA  90 
defines  a  "mobile  offshore  drilUng  unit" 
(MODU)  as  a  vessel,  other  than  a  "self- 
elevating  lift  vessel",  capable  of  use  as 
an  offshore  facility.  It  has  been  argued 
that  because  a  self-elevating  lift  vessel 
can.  hterally,  be  a  type  of  MODU  known 
as  a  jack-up  drilUng  rig,  Congress 
intended  the  term  "self-elevating  lift 
vessel"  to  include  a  jack-up  drilling  rig, 
i.e..  that  MODUs  do  not  include  jack-up 
drilling  rigs.  One  argument  to  the 
contrary  is  that  Congress  could  not  have 
meant  to  exclude  jack-up  drilling  rigs 
from  the  definition  of  MODUs  b^use 
jack-up  drilling  rigs  constitute  the  most 
common  type  of  MODU;  had  Congress 
intended  to  exclude  from  the 
classification  of  MODUs  the  most 
conmion  type  of  MODU  (jack-up  drilling 
rigs),  it  surely  would  have  at  least 
hinted  at  that  result,  in  the  law's 
legislative  history.  Another  argument  to 
the  contrary  is  that  had  Congress 
intended  to  exclude  jack-up  drilling 
rigs,  it  would  have  used  the  term  "self- 
elevating  drilling  vessel",  not  "self- 
elevating  lift  vessel."  The  Coast  Guard 
interprets  OPA  90  s  use  of  the  term 
"self-elevating  lift  vessel"  to  mean  a 
self-elevating,  offshore  work  boat  (or 
work  barge)  that  does  not  engage  in 
actual  drilling  operations. 

Tank  Vessel:  This  definition  has  been 
changed  by  deleting  the  proposed 
regulatory  definition  and  substituting 
the  definition  in  section  1001(34)  of 
OPA  90  (33  U.S.C.  2701(34)).  with  three 
clarifications.  This  accords  with 
Congressional  intent  expressed  in  the 
Conference  Report  at  page  102.  First,  the 
word  "liquid"  has  been  inserted  before 
the  words  "horardous  material",  in 
accordance;  with  the  definition  of 
hazardous  material  in  46  U.S.C. 
2101(14)  (see  explanation  imder 
"hazardous  material").  Second,  specific 
exclusions  to  the  definition  of  "tank 
vessel  '  have  been  added  in  accordance 
with  section  5209  of  Public  Law  102- 
587.  which  was  enacted  after  the  NPRM 
was  pubUshed.  Third,  in  accordance 
with  one  comment,  the  definition  has 
been  amended  to  make  it  clear  that  a 
vessel  towing  or  pushing,  or  having  in 
its  custody,  a  tank  barge,  cannot  for 
those  reasons  alone,  be  deemed 
included  in  the  definition  of  tank  vessel. 
Some  carriers  of  liquefied  natural  gas 
(LNG)  argued  that  they  should  be  able 


to  demonstrate  lower  levels  of  financial 
responsibility  than  is  required  for  oil- 
carrying  tank  vessels.  Tank  vessel  limits 
are  set  by  Congress  and  the  Coast  Guard 
is  not  empowered  to  lower  those  limits. 
A  vessel  carrying  LNG  clearly  meets  the 
definition  of  "tank  vessel". 

Section  138.30    General 

Paragraph  (a):  A  number  of 
commenters  were  concerned  that  the 
NPRM^was  ambiguous,  possibly 
multiplying  the  liability  limit  with 
respect  to  a  vessel  by  three — that  is,  the 
ovimer,  operator,  and  demise  charterer 
would  each  have  liabiUty  up  to  the 
specified  limit,  and  their  liabilities 
would  be  added  together.  That  was  not 
the  intent  of  the  NPRM.  Nevertheless, 
potential  guarantors  were  likewise 
concerned  that  they  might  be  liable  for 
three  times  the  amount  of  the  guaranty. 
The  Coast  Guard  believes  that  OPA  90 
and  CERCLA  impose  only  one  limit  of 
liability,  per  incident  or  release  or 
threatened  release,  under  each  Act  for  a 
guarantor  with  respect  to  a  vessel. 
Therefore,  this  subsection  has  been 
amended  to  clarify  the  fact  that  even 
though  the  owner,  demise  charterer,  and 
operator  of  a  vessel  are  jointly  and 
severally  Uable,  and  must  all  be  covered 
by  the  evidence  of  financial 
responsibility  submitted  for  a  COFR,  the 
amount  of  that  financial  responsibility 
provided  by  a  guarantor  is  for  the  single 
limit.  For  example,  if  the  operator  of  a 
40,000  gross  ton  tanker  spills  oil  and  the 
$1,200  per  gross  ton  limit  of  liability  is 
not  broken,  the  owner,  demise  charterer, 
operator,  and  guarantor  would  be  jointly 
and  severally  habie  for  that  incident, 
and  the  guarantor's  liability  (without 
regard  to  whether  the  Umit  is  broken) 
under  OPA  90  should  the  owner, 
demise  charterer,  and  operator  pay 
nothing,  cannot  exceed  the  amount  of 
financial  responsibiUty  provided  by  the 
guarantor,  in  this  case  $48  million 
{Sl,200x  40.000). 

This  section  also  has  been  amended  to 
confirm  that  the  total  amount  of 
financial  responsibility  provided  by  a 
guarantor  is  not  applicable  to  an 
incident  or  release  or  threatened  release 
of  just  oil  or  just  hazardous 
substances— only  the  amount  guarantied 
for  an  oil  incident  is  available  for  that 
incident,  and  only  the  amount 
guarantied  for  a  hazardous  substance 
release  or  threatened  release  is  available 
for  that  event. 

Paragraph  (b):  As  recommended  by 
some<:ommenters,  this  paragraph  has 
been  amended  to  state  that  this  rule 
does  not  apply  to  time  charterers  or 
voyage  charterers,  i.e..  charterers  who 
do  not  assume,  and  do  not  have 
imposed  upon  them  by  contract  or 


otherwise,  the  responsibility  associated 
with  operation  of  a  vessel. 

Paragraphs  (cHf):  Potential  insurance 
guarantors  commented  that  guarantors 
should  be  able  to  rely  upon  official 
tonnage  certificates,  particularly  with 
respect  to  tank  vessels  under  OPA  90.  A 
tank  vessel  greater  than  3,000  gross  tons 
carries  a  minimum  liability  often 
million  dollars  while  a  tank  vessel  of 
3,000  gross  tons  or  less  carries  a 
minimum  liability  of  two  miUion 
dollars.  Guarantors  justifiably  relying  on 
tonnage  set  out  in  tonnage  certificates 
understandably  wish  to  avoid  situations, 
where,  afterincidents  involving  tank 
vessels,  they  could  find  themselves 
exposed  in  a  direct  action  to  a  ten 
miUion  dollar  liability  rather  than  the 
anticipated  lower  limit  applicable  to 
tank  vessels  of  3,000  gross  tons  or  less. 

Thus,  in  a  case  where  a  tank  vessel's 
official,  applicable  tonnage  document 
declares  the  vessel's  official  tonnage  to 
be  (for  example)  2,990  gross  tons,  the 
Coast  Guard  agrees  that  the  vessel's 
guarantor  should  be  able  to  rely  on  a 
maximiun  liability  under  OPA  90  of 
$3,588,000  (2,990  tons  x  $1,200  per  ton) 
even  if  it  develops  that  2,990  gross  tons 
was  a  typographical  error  on  the  official, 
applicable  tonnage  certificate  or  the 
vessel  was  incorrectly  measured,  and 
that  the  vessel's  true  tonnage  is  over 
3,000  gross  tons.  The  rule  has  been 
amended  in  order  to  provide  that 
protection  to  guarantors,  except  where  a 
guarantor  knew  or  should  have  known 
that  the  applicable  tonnage  certificate 
was  incorrect.  (This  additional  defense 
is  reflected  in  the  various  guaranty 
forms  appended  to  this  rule.)  Paragraphs 
(c),  (d),  and  (e)  have  been  revised 
slightly  to  clarify  the  appropriate 
tonnage  to  use  for  various  vessel  types 
and  flags,  and  a  clause  has  been  added 
to  each  section  to  clarify  the  appropriate     C 
tonnage  used  for  determining  the  limits      t 
of  liability  under  OPA  90  CERCLA.  c 

Section  138.50    Time  to  Apply  ^ 

Paragraph  (a):  Paragraph  (a)  was  q 

amended  at  the  request  of  one  £ 

commenter,  to  provide  that  the  Coast  g 

Guard  may  waive  the  requirement  to  file  f, 
an  application  for  a  Certificate  of 

Financial  Responsibility  at  least  21  days  ^ 

before  the  Certificate  is  required.  This  ^ 
same  amendment  was  made  in 

§  138.70(a),  concerning  appHcations  to  u 

renew  Certificates.  An  example  of  a    '  ai 

circumstance  when  the  21 -day  c 

requirement  might  be  waived  is  when  a  gi 

tank  vessel,  not  having  a  current  COFR  gi 

and  not  planning  on  entering  the  United  a 

States,  does  not  have  an  opportunity  to  fi 
file  an  application  21  days  in  advance 

because  it  is  redirected  on  short  notice  p 

to  call  at  a  United  States  port.  The  Coast  ii 
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otherwise,  the  responsibility  associated 
with  operation  of  a  vessel. 

Paragraphs  (cHf):  Potential  insurance 
guarantors  commented  that  guarantors 
should  be  able  to  rely  upon  official 
tormage  certificates,  particularly  with 
respect  to  tank  vessels  under  OPA  90.  A 
tank  vessel  greater  than  3,000  gross  tons 
carries  a  minimum  liability  of  ten 
million  dollar^  while  a  taiik  vessel  of 
3,000  gross  tons  or  less  carries  a 
minimum  liability  of  two  million 
dollars.  Guarantors  justifiably  relying  on 
tonnage  set  out  in  tonnage  certificates 
imderstandably  wish  to  avoid  situations 
where,  after  "incidents  involving  tank 
vessels,  they  could  find  themselves 
exposed  in  a  direct  action  to  a  ten 
million  dollar  liability  rather  than  the 
anticipated  lower  limit  applicable  to 
tank  vessels  of  3,000  gross  tons  or  less. 

Thus,  in  a  case  where  a  tank  vessel's 
official,  applicable  tonnage  document 
declares  the  vessel's  official  tonnage  to 
be  (for  example)  2,990  gross  tons,  the 
Coast  Guard  agrees  that  the  vessel's 
guarantor  should  be  able  to  rely  on  a 
maximiun  liability  under  OPA  90  of 
$3,588,000  (2,990  tons  x  $1,200  per  ton) 
even  if  it  develops  that  2,990  gross  tons 
was  a  typographical  error  on  the  official, 
applicable  tonnage  certificate  or  the 
vessel  was  incorrectly  measured,  and 
that  the  vessel's  true  tonnage  is  over 
3,000  gross  tons.  The  rule  has  been 
amended  in  order  to  provide  that 
protection  to  guarantors,  except  where  a 
gucirantor  knew  or  should  have  known 
that  the  applicable  tonnage  certificate 
was  incorrect.  (This  additional  defense 
is  reflected  in  the  various  guaranty 
forms  appended  to  this  rule.)  Paragraphs 
(c),  (d),  and  (e)  have  been  revised 
slightly  to  clarify  the  appropriate 
toimage  to  use  for  various  vessel  types 
and  flags,  and  a  clause  has  been  added 
to  each  section  to  clarify  the  appropriate 
tonnage  used  for  determining  the  limits 
of  liability  under  OPA  90  CERCLA. 

Section  138.50    Time  to  Apply 

Paragraph  (a):  Paragraph  (a)  was 
amended  at  the  request  of  one 
commenter,  to  provide  that  the  Coast 
Guard  may  waive  the  requirement  to  file 
an  application  for  a  Certificate  of 
Financial  Responsibility  at  least  21  days 
before  the  Certificate  is  required.  This 
same  amendment  was  made  in 
§  138.70(a),  concerning  applications  to 
renew  Certificates.  An  example  of  a 
circumstance  when  the  21 -day 
requirement  might  be  waived  is  when  a 
tank  vessel,  not  having  a  current  COFR 
and  not  planning  on  entering  the  United 
States,  does  not  have  an  opportunity  to 
file  an  application  21  days  in  advance 
because  it  is  redirected  on  short  notice 
to  call  at  a  United  States  port.  The  Coast 


Guard  makes  every  attempt  to 
accommodate  unusual  circumstances. 

Section  138.60    Application.  General 
Instructions 

Paragraph  (c):  This  paragraph  was 
amended  at  the  request  of  one 
commenter,  by  deleting  the  words 
"other  empowered"  and  substituting 
therefore  the  more  correct  words  "the 
chief  executive  officer,  or  any  other  duly 
authorized",  to  describe  who  may  sign 
an  application  on  behalf  of  a  corporate 
applicant. 

Paragraph  (d):  This  paragraph  was 
amended  at  the  request  of  one 
commenter,  to  change  "days"  to 
"business  days"  in  order  to  provide 
more  time  for  an  applicant  to  inform  the 
Coast  Guard  of  a  change  in  the 
information  provided  in  an  application. 
For  the  same  reason,  "days"  was 
changed  to  "business  days"  in 
§  138.80(b)(3)(iii)(B). 

Section  138.65    Issuance  and  Carriages 
of  Certificates 

This  new  section  is  derived  from  the 
text  of  proposed  §  130.1(c).  It  is  placed 
more  properly  in  a  section  other  than 
"scope." 

The  text  has  been  amended  to  make 
it  clear  that  vessels  are  not  subject  to 
sanctions  for  failure  to  carry  a  valid 
Certificate  of  Financial  Responsibility  in 
cases  where  a  COFR  is  removed  fi^m  a 
vessel  temporarily,  at  the  request  of  U.S. 
law  enforcement  personnel. 

Section  138.70    Renewal  of  Certificates 

A  new  paragraph  (c)  was  added  to 
clarify  that  the  first  time  a  Certificate  is 
required  under  part  138,  to  replace  a 
Certificate  issued  under  33  CFR  part 
130,  a  new  full  application  form,  rather 
than  a  letter,  is  required.  However,  the 
Coast  Guard  is  not  requiring  a  "first 
time"  apphcation  fee  under  these 
circumstances,  recognizing  that  under 
preexisting  practice,  a  "first  time"  fee  is 
not  required  for  a  renewal  application. 
Once  a  new  application  form  has  been 
filed  for  a  part  138  Certificate,  any 
additional  Certificates  may  be  applied 
for  by  letter. 

Section  138.80    Financial 
Responsibility,  How  Established 

A  number  of  changes,  explained 
under  each  paragraph,  were  made  to 
address  several  comments.  These 
changes  concern  use  of  multiple 
guarantors,  defenses  available  to 
guarantors,  and  the  addition  of  a 
catchall  method,  "other  evidence  of 
financial  responsibility". 

Paragraph  (b)(1)  (Insurance):  In  the 
proposed  phrase  "executed  by  an 
insurer  that  has  been  approved  by  *  *  • 


the  Director,  NPFC.  for  purposes  of  this 
part",  the  word  "approved"  was  deleted 
and  the  words  "found  acceptable"  were 
substituted.  The  word  "acceptable"  is 
preferred  because  it  is  used  in  the 
definition  of  "Insurer"  in  §  138.20(b). 
Section  138.80(b)(1)  also  has  been 
amended  to  clarify  the  fact  that  more 
than  one  insurer  may  execute  an 
insurance  guaranty,  and  that  the 
subscribing  insurers  shall  be  jointly  and 
severally  liable  unless  percentages  of 
participation  are  provided  on  the 
guaranty  by  each  subscribing  insiu^r. 
For  purposes  of  this  part,  and  as 
discussed  below,  a  percentage  means  a 
vertical  percentage  (rather  than  a 
horizontal  layering). 

One  commenter  recommended  that 
the  Coast  Guard  incorporate  standards 
for  approval  of  insurers,  sureties,  and 
financial  guarantors.  Standards  for 
sureties  are  set  by  the  Department  of  the 
Treasury,  as  OPA  90  requires  bonding 
companies  to  be  authorized  to  do 
business  in  the  United  States,  a 
reference  to  Treasury-approved  sureties. 
Financial  guarantors  must  meet  the 
detailed  standards  for  self-insurers. 
Insurers  must  be  acceptable  to  the  Coast 
Guard,  and  for  many  years,  acceptability 
had  been  determined  by  the  Federal 
Maritime  Commission  (FMC)  on  a  case- 
by-case  basis.  The  Coast  Guard  has 
followed  the  criteria  established  by 
these  decisions.  Any  insurer  desiring  to 
be  recognized,  as  an  acceptable  insurer 
may  telephone,  wrrite  to,  or  meet  with 
the  Coast  Guard  to  review  the  factors 
considered.  The  Coast  Guard  is 
evaluating  the  possibility  of  a  future 
rulemaking  adopting  acceptability 
standards,  but  has  decided  not  to 
develop  these  standards  through  this 
financial  responsibility  rule. 

Paragraph  (b)(2)  (Surety  bond):  This 
paragraph  was  amended  to  clarify  the 
fact  that  more  than  one  surety  may 
execute  a  surety  bond  guaranty  form.  As 
in  the  cage  of  insurers,  sureties  must 
state  vertical  percentages  of 
participation  if  they  wish  to  avoid  joint 
and  several  liabiUty. 

Paragraph  (b)(3)  (Self-insurance):  A 
number  of  commenters  recommended 
that  the  Coast  Guard  adjust  the  net 
worth  and  working  capital  formulae  by 
allowing  worldwide  assets  rather  than 
only  U.S.-based  assets  to  be  counted  in 
the  asset  side  of  the  equation.  The  Coast 
Guard  has  not  adopted  this  suggestion. 
The  reasons  are  explained  fully  in  the 
Regulatory  Impact  Analysis  associated 
with  this  rulemaking.  Paragraph 
(b)(3)(vi)  permits  the  Coast  Guard  to 
waive  the  working  capital  requirement 
under  certain  circumstances.  Under 
paragraph  (b)(3)(vi)(A)  the  Coast  Guard 
may  waive  the  working  capital 
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requirement  for  prospective  self- 
insurers  who  are  regulated  public 
utilities,  municipal  4r  other 
governmental  entiti^.  or  charitable, 
non-profit  making  oiganizations  imder 
section  501(c)  of  the  Internal  Revenue 
Code.  One  commenter  stated  that  it  is  a 
tax-exempt,  not-for-profit  U.S.  oil  spill 
response  corporation,  that  operates 
vessels  for  that  purpose.  It  commented 
that  it  does  not  believe  it  will  be  able 
to  obtain  a  surety  bond,  insurance  or 
financial  guaranty,  or  be  able  to  qualify 
as  a  self-insurer  under  the  proposed 
rule.  It,  therefore,  believes  that  the 
proposed  rule  will  hamper  "reliable" 
response  organizatio|is  and  thus, 
undermine  an  essenl|ial  purpose  of  OPA 
90 — a  quick,  effective  response  to  oil 
spills.  It  proposes,  among  other  things, 
that  the  section  in  question  be  amended 
so  that  the  availabihjy  of  the  working 
capital  waiver  woulq  not  be  limited  to 
charitable  organizations;  i.e.,  that  the 
waiver  be  made  available  to  any  non- 
profit response  orgat^zation  qualifying 
as  a  social  welfare  oi 
section  501(c)(4)  of 
Code. 

This  comment  req 
extension  of  the  app 
working  capital  reqi 
proposed  §  130.8(b)( 
does  not  take  into  c 


anization  under 
e  Internal  Revenue 


esting  an 
cability  of  the 

ment  under 
)(vi)(A)  apparently 

ideration  the 


next  paragraph  (i.e. 

§138.80(b)(3)(vi)(B))|of  the  rule  which 
allows  an  alternative  i 
organizations  to  apply  for  waivers. 
Accordingly,  paragraph  (b)(3)(vi)(A)of 
§  138.80  has  not  been  amended.  The 
Coast  Guard  does  not  believe  that  this 
rule  will  inhibit  the  ( ommenter's  ability 
to  obtain  COFRs.  or  c  therwise 
undermine  any  essential  purpose  of  the 
law.  The  essential  purpose  of  OPA  90  to 
be  implemented  by  tkis  rule  is  to  deny 
the  use  of  United  States  waters  to 
entities  which  do  not  have  the  financial 
capacity  to  meet  OPA  90  and  CERCLA 
liability,  by  demonstrating  self- 
insurance  capacity,  o  r  by  purchasing  an 
insurance  or  surety  b  ond  guaranty  or  by 
obtaining  a  financial  ^aranty. 

Paragraph  (b)l4)  (nnancial  Guaranty): 
This  paragraph  was  amended, 
consistent  with  the  insurance  and  surety 
bond  guaranty  methods,  to  allow  more 
than  one  financial  guarantor  to  execute 
a  financial  guaranty  fcrm.  Financial 
guarantors  also  must  state  vertical  (i.e., 
non-layering  type)  percentages  of 
participation  to  avoid  joint  and  several 
liability.  I 

Paragraph  (bJISj  (Ckher  evidence): 
This  is  a  new  paragraph  which  has  been 
added  to  the  rule  as  t^  result  of  the 
numerous  comments  requesting  the 
Coast  Guard  to  accept  evidence  of 
financial  responsibility  by  methods 


other  than  the  four  proposed  methods. 
This  new  paragraph  will  permit  "other 
evidence  of  financial  responsibility"  if  it 
meets  the  criteria  set  fortii  in  this  new 
paragraph  and  in  expanded  §  138.80(d). 
"Other  evidence"  meeting  that  criteria, 
if  being  submitted  for  the  first  time, 
must  be  submitted  at  least  45  days 
before  a  Certificate  is  required.  The 
Coast  Guard  will  not  accept  an  "other 
evidence"  method  that  merely  alters  or 
deletes  a  provision  of  one  of  the 
established  methods.  For  example,  a 
proposed  "other  evidence"  guaranty 
form  that  includes  a  clause  requiring 
COFRs  to  be  renewed  each  year  rather 
than  every  three  years  as  provided  in 
the  rule  would  not  be  accepted.  Some 
commenters  suggested  that  the  use  of 
letters  of  credit  be  authorized.  The  use 
of  letters  of  credit  is  discussed  at  the 
end  of  this  section.  Since  commenters 
stated  they  would  not  utilize  this 
method,  it  has  not  been  included 
separately.  However,  it  is  a  method  that 
could  be  proposed  imder  paragraph 
(b)(5).  An  applicant  seeking  approval  of 
"other  evidence"  must  submit  a  sample, 
proposed  guaranty  form. 

Paragraph  (c):  This  paragraph  has 
been  amended  in  response  to  comments 
that  neither  OPA  90  nor  CERCLA 
specifically  requires  the  Coast  Guard  to 
make  co-subscribers  to  an  insurance, 
surety  bond,  or  financial  guaranty 
jointly  and  severally  liable.  The  Coast 
Guard  agrees  with  these  comments. 

The  gist  of  these  comments  is  that  if 
the  Coast  Guard  would  permit  co- 
subscribers  to  be  liable  only  up  to  their 
individual  limits  of  participation  on  a 
particular  bond,  no  individual  amount 
of  financial  responsibility  required  by 
OPA  90  and  CERCLA  (the  Total 
Applicable  Amount)  would  be 
impossible  to  write.  For  example,  a 
major  surety  broker  commented  that  at 
least  32  Treasury-approved  sureties 
have  indicated  to  that  broker  an  interest 
in  WTiting  surety  bond  guaranties.  One 
of  these  companies  is  approved  to  write 
bonds  in  excess  of  $200  million,  and  the 
32  companies  have  an  approved, 
combined  undervmting  capacity  in 
excess  of  $1  billion.  Accordingly,  the 
Coast  Guard  has  acceded  to  this  request 
and  has  amended  proposed  §  130.8(c) 
(new  §  138.80(c))  to  specifically  allow 
limited  (i.e.,  non-joint  and  several  as 
among  themselves)  participation  on  a 
single  bond  or  other  guaranty. 

Tne  Coast  Guard  will  only  accept,  for 
purposes  of  a  guaranty,  percentages  of 
participation  on  a  vertical,  non-layered 
basis  (tiers,  one  in  excess  of  another,  are 
not  acceptable).  For  example,  four 
insurers  may  each  limit  their 
participation  to  25  percent.  If  a  spill 
results  in  SIO.OOO  in  costs  and  damages. 


each  insurer  would  be  liable  as  a 
guarantor  for  $2,500.  The  Coast  Guard 
will  not  accept  a  horizontal  arrangement 
whereby  one  insurer  subscribes  to  a  first 
tier  of  $2,500,  a  second  insurer  to  the 
next  tier  of  $2,500,  and  so  forth.  Under 
this  latter,  layered  arrangement,  if  the 
total  costs  and  damages  were  $10,000, 
but  the  first  insurer,  subscribing  for  only 
the  first  $2,500  layer  was  bankrupt,  the 
other  insurers  may  be  under  no 
obligation  to  pay.  The  Coast  Guard 
cannot  accept  this  result. 

In  addition,  the  Coast  Guard  has 
limited  this  shared  participation  to  no 
more  than  four  guarantors  executing  a 
guaranty  form.  The  Coast  Guard  believes 
this  limitation  is  needed  to  provide  a 
manageable  process  for  claimants 
dealing  with  guarantors.  More  than  four 
insurers  or  sureties,  however,  can  still 
participate  in  a  guaranty  by  appointing 
a  lead  underwriter  or  surety  to  act  on 
their  behalf,  such  as  is  done  by  Lloyd's 
Underwriters.  Further,  in  order  to 
facilitate  dealing  with  multiple 
guarantors  and  to  avoid  complications 
that  might  ensue  if  the  guarantors  do  not 
all  agree  on  a  particular  action,  the 
Coast  Guard  is  requiring  the  guarantors 
to  appoint  a  lead  guarantor  to  act  on 
behalf  of,  and  have  the  authority  to 
bind,  the  co-guarantors.  Paragraph  (c) 
further  provides  that  if  one  or  more 
guarantors  do  not  specify  percentages  of 
participation,  then  as  between  or  among 
them,  tfiey  share  joint  and  several 
liability  for  the  total  of  the  unspecified 
portion.  Those  guarantors  specifying 
percentages  will  be  liable  only  up  to 
respective  specified  limits,  as  noted 
above.  The  Coast  Guard  considers  this 
an  important  incentive  to  permit  new 
providers  of  financial  responsibility  to 
become  guarantors  under  OPA  90  and 
CERCLA. 

Paragraph  (d)  (Direct  action }:  This 
paragraph  has  been  rewritten  in 
response  to  comments  requesting 
clarification  of  the  exposure  and  limits 
of  Uability  of  guarantors  under  OPA  90 
and  CERCLA.  Anytliing  that  might  be 
considered  new,  e.g.,  a  guarantor's  right 
to  limit  its  liability  to  the  tonnage  on  an 
official  tonnage  document,  has  already 
been  discussed  herein,  or  is  discussed 
below  in  connection  with  specific 
guaranty  forms.  It  is  appropriate  to  note 
in  this  section  of  the  preamble, 
however,  that  a  claim  against  an  insurer 
or  a  surety  in  coiuiection  with  an 
insurance  or  surety  bond  guaranty 
established  under  this  part  does  not 
entitle  a  claimant  to  somehow  "cut- 
through"  the  guarantor  and  reach  the 
guarantor's  ensuring  entity.  No  right  of 
direct  action  against  a  guarantor  relating 
to  financial  responsibility  provided 
under  this  part  endows  a  claimant  with 


rights  against  a  guarantor's  reinsurer. 
This  is  not  to  say.  of  course,  that  a 
guarantor  and  its  reinsurer  are  in  any 
way  precluded  from  entering  into  a 
reinsurance  arrangement  that  permits 
cut-throughs  by  claimants  against 
reinsurers.  Such  cut-through  clauses, 
however,  are  not  imposed  by  this  rule. 
Letters  of  Credit:  Section  1016(e)  of 
OPA  90  allows  the  Coast  Guard  to 
consider  inclusion  of  a  letter  of  credit  in 
the  permissible  methods  of  establishing 
financial  responsibiUty.  The  use  of 
letters  of  credit  as  evidence  of  financial 
responsibility  has  never  been  and  is  not 
now  being  requested  by  the 
international  vessel  operating  industry. 
Years  ago,  lengthy,  in-depth  exploration 
of  this  matter  was  undertaken  with  one 
of  the  largest  U.S.  financial  institutions 
in  an  effort  to  determine  the  value  of, 
irrevocable  letters  of  credit  as  evidence 
of  financial  responsibility  under  direct 
action  statutes.  It  was  concluded  by  all 
concerned  that  such  instruments  were 
of  little  or  no  value  for  such  purposes. 
One  of  the  reasons  for  that  conclusion 
was  that,  unlike  insurance  companies 
defending  their  own  money,  banks  and 
other  financial  institutions  that  issue 
letters  of  credit  generally  would  have  no 
interest  in  providing  the  legal  and  other 
resources  necessary  to  seriously 
investigate  or  defend  claims  against 
their  principals'  money  for  removal 
costs  and  economic  damages. 

During  this  rulemaking,  not  one 
financial  institution  came  forward  to  - 
state  that  it  would  be  willing  to  issue 
letters  of  credit  as  OPA  90  guaranties, 
and  no  commenter  explained  how 
letters  of  credit  could  be  structured  so 
that  they  could  become  appropriate 
mechanisms  for  \jie  financial 
responsibiUty  purposes  of  OPA  90  and 
CERCIA.  Nor  has  any  vessel  operator 
come  forward  to  state  that  it  would  be 
willing  to  allow  a  bank  to  act  as  a 
guarantor  and  put  at  risk  millions  of 
dollars  of  the  operator's  money  without 
a  vigorous  defense  mechanism. 

In  the  proposal  stage  of  this 
rulemaking,  it  was  assumed  that  there 
may  be  some  vessel  operators  who  did 
not  wash  to  use  insurance,  financial  or 
surety  bond  guaranties.  The  Coast 
Guard,  therefore,  encouraged  comments 
on  how  letters  of  credit  might  be  used 
as  evidence  of  financial  responsibility. 
Several  commenters  stated  tiiat  letters  of 
credit  were  not  viable  options  for 
demonstrating  financial  responsibility. 
Although  no  conunenter  stated  that  it 
would  or  could  use  a  letter  of  credit  as 
evidence  of  financial  responsibility, 
some  commenters  argued  that, 
nevertheless,  the  non-inclusion  of 
letters  of  credit  constituted  a  fatal  flaw 
in  the  NPRM.  The  Coast  Guard  does  not 
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rights  against  a  guarantor's  reinsurer. 
This  is  not  to  say.  of  course,  that  a 
guarantor  and  its  reinsurer  are  in  any 
way  precluded  from  entering  into  a 
reinsurance  arrangement  that  permits 
cut-throughs  by  claimants  against 
"reinsurers.  Such  cut-through  clauses, 
however,  are  not  imposed  by  this  rule. 
Letters  of  Credit:  Section  1016(e)  of 
OPA  90  allows  the  Coast  Guard  to 
consider  inclusion  of  a  letter  of  credit  in 
the  permissible  methods  of  establishing 
financial  responsibility.  The  use  of 
letters  of  credit  as  evidence  of  financial 
responsibility  has  never  been  and  is  not 
novv  being  requested  by  the 
international  vessel  operating  industry. 
Years  ago.  lengthy,  in-depth  exploration 
of  this  matter  was  undertaken  with  one 
of  the  largest  U.S.  financial  institutions 
in  an  effort  to  determine  the  value  of 
irrevocable  letters  of  credit  as  evidence 
of  financial  responsibility  under  direct 
action  statutes.  It  was  concluded  by  all 
concerned  that  such  instruments  were 
of  little  or  no  value  for  such  purposes. 
One  of  the  reasons  for  that  conclusion 
was  that,  unlike  insurance  companies 
defending  their  own  money,  banks  and 
other  financial  institutions  that  issue 
letters  of  credit  generally  would  have  no 
interest  in  providing  the  legal  and  other 
resources  necessary  to  seriously 
investigate  or  defend  claims  against 
their  principals'  money  for  removal 
costs  and  economic  damages. 

During  this  rulemaking,  not  one 
financial  institution  came  forward  to 
state  that  it  would  be  willing  to  issue 
letters  of  credit  as  OPA  90  guaranties, 
and  no  commenter  explained  how 
letters  of  credit  could  be  structured  so 
that  they  could  become  appropriate 
mechanisms  for  t^e  financial 
responsibility  purposes  of  OPA  90  and 
CERCIA.  Nor  has  any  vessel  operator 
come  forward  to  state  that  it  would  be 
willing  to  allow  a  bank  to  act  as  a 
guarantor  and  put  at  risk  millions  of 
dollars  of  the  operator's  money  without 
a  vigorous  defense  mechanism. 

In  the  proposal  stage  of  this 
rulemaking,  it  was  assumed  that  there 
may  be  some  vessel  operators  who  did 
not  wish  to  use  insurance,  financial  or 
surety  bond  guaranties.  The  Coast 
Guard,  therefore,  encouraged  comments 
on  how  letters  of  credit  might  be  used 
as  evidence  of  financial  responsibility. 
Several  commenters  stated  that  letters  of 
credit  were  not  viable  options  for 
demonstrating  financial  responsibility. 
■  Although  no  commenter  stated  that  it 
would  or  could  use  a  letter  of  credit  as 
evidence  of  financial  responsibility, 
some  commenters  argued  that, 
nevertheless,  the  non-inclusion  of 
letters  of  credit  constituted  a  fatal  flaw 
in  the  NPRM.  The  Coast  Guard  does  not 


agree,  given  the  general  convergence  of 
views  among  the  commenters. 
Therefore,  no  change  is  being  made,  i.e., 
letters  of  credit  are  not  being 
specifically  included  in  this  final  rule. 

No  door  on  any  financial 
responsibility  method  is  being  closed 
with  finality,  however.  The  Coast  Guard 
has  taken  the  advice  of  several 
commenters  that  an  additional  category, 
permitted  by  section  1016(e)  of  OPA  90. 
be  included  in  the  rule,  and  has  added 
a  catchall  category,  "other  evidence  of 
financial  responsibility"  (see  discussion 
under  §  138.80(b)(5)).  If  an  applicant 
and  bank  wish  to  use  a  letter  of  credit, 
it  can  be  proposed,  in  a  specific 
situation,  as  "other  evidence"  under  the 
guidehnes  estabUshed  in  §  138.80(b)(5). 
Paragraph  (f):  This  new  paragraph  has 
been  added  to  incorporate  the 
"Applicable  Amount  Table"  that  was 
contained  in  Appendix  G  of  the  NPRM. 
This  paragraph  (and  the  corresponding 
applicable  amount  table  in  each 
guaranty  form)  sets  out  the  means  by 
which  applicants  and  guarantors 
calculate  the  amounts  of  financial 
responsibility  required  to  be  established 
and  maintained  under  this  rule.  As 
discussed  earlier,  this  calculation  has 
been  amended  to  reflect  the  actual 
limits  of  liabihty  applicable  to  vessels 
under  CERCLA,  rather  than  just  the 
limit  applicable  to  vessels  carrying 
hazardous  substances  as  cargo. 

Section  1 38.90    Individual  and  Fleet 
Certificates 

Fleet  Certificates 

This  rule  will  further  reduce  the 
existing  burden  on  operators  of  non- 
tank  barges  that  sometimes  carry  oily 
cargo  or  small  amounts  of  oil  or 
hazardous  substances.  Such  operators 
currently  bear  the  ex{>ense  and 
paperwork  burden  of  obtaining 
individual  COFRs  and  paying 
certification  fees  for  a  COFR  for  each 
barge,  just  on  the  chance  that  one  or 
more  of  those  barges  may  technically 
become  subject  to  financial 
responsibility  requirements.  Examples 
of  such  non-tank  barges  are  deck  or 
hopper  barges  that  might  occasionally 
carry  a  few  barrels  of  oil.  oily  metal 
shavings  or  non-bulk  hazardous 
substances.  Upon  request  (and  with  the 
cooperation  of  a  guarantor),  a  single 
COFR,  designated  as  a  Fleet  Certificate, 
may  now  be  issued  to  the  operator  of 
these  non-tank  barges.  Only  a  certified 
copy  of  that  single  Fleet  COFR  would 
need  to  be  carried  on  each  barge,  and 
then  only  when  that  barge  had  oil  or 
hazardous  substances  aboard.  See 
§  138.90(b)  of  this  rule. 


Paragraph  (b):  Paragraph  (b)  has  been 
changed  in  one  respect.  In  the  proposal, 
only  an  insurance  guaranty  was 
envisioned  as  being  an  appropriate 
method  of  establishing  financial 
responsibility  for  Fleet  Certificates. 
Upon  reflection,  there  is  no  reason  why 
other  types  of  guaranties  should  be 
excluded.  This  paragraph  reflects  this 
broader  approach. 

Paragraphs  (d)  and  (e):  Some  of  the 
notice  requirements  in  these  paragraphs 
have  been  stated  more  precisely  by 
adding  specific  time  limits. 

Section  138.120    Certificates.  Denial  or 
Revocation 

Some  commenters  recommended  that 
this  section  be  revised  to  afford  more 
procedural  protections  to  certificants 
whose  Certificates  are  subject  to 
revocation.  Proposed  §  130.12  (new 
§  138.120)  has  been  redrafted  to  afford 
greater  procedural  protections  to 
applicants  and  certificants.  and  to 
remove  ambiguities  fi^m  the  proposed 
text. 

Paragraph  (a):'Vhis  paragraph  governs 
the  circumstances  under  which  the 
issuance  of  a  Certificate  may  be  denied. 
It  is  derived  from  paragraphs  (a)  and  (b) 
of  proposed  §  130.12. 

Paragraph  (b):  This  paragraph  governs 
the  circumstances  under  which  a 
Certificate  may  be  revoked.  It  also  is 
derived  from  paragraphs  (a)  and  (b)  of 
proposed  §  130.12. 

Paragraph  (c):  Paragraph  (c)  governs 
the  circumstances  under  which  a 
Certificate  is  automatically  revoked, 
without  prior  notice.  It  is  derived  from 
paragraph  (b)  of  proposed  §  130.12(b). 

Paragraph  (d):  This  paragraph  is 
derived  bom  proposed  §  130.12(c)  and 
provides  that  before  a  Certificate  is 
denied  under  paragraph  (a)  of  this 
section  or  revoked  under  paragraph  (b). 
the  Coast  Guard  will  advise  the 
applicant  or  certificant.  in  writing,  of 
the  proposed  denial  or  revocation,  and 
the  reasons  therefore. 

Paragraph  (e):  This  paragraph  is 
derived  from  proposed  §  130.12(d)  and 
provides  that  proposed  revocations  due 
to  failure  to  file  required  financial 
statements  and  other  information 
become  effective  within  10  days  of  the 
notice,  unless  the  certificant 
demonstrates  that  the  information  has 
been  filed. 

Paragraph  (f):  This  paragraph  is 
derived  from  proposed  §  130.12(e)  and 
provides  an  applicant  or  certificant  the 
opportunity  to  present  information 
showing  why  a  proposed  denial  under 
paragraph  (a)(1)  or  (a)(3)  of  this  section 
or  revocation  under  paragraph  (b)(1)  or 
(b)(2)  is  unwarranted.  A  new  sentence  is 
added  to  clarify  that  a  Certificate 
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remains  valid  pendint  a  decision  under 
this  paragraph.  Note  t  lat  these 
procedures  do  not  ap]  ily  to  an 
immediate  revocation  under  paragraph 
(c)  of  this  section. 

Paragraph  (g):  Parag; 
and  provides  an  applicant  or  certificant 
the  opportunity  to  req  iiest 
reconsideration  of  an 
decision  on  issuance  ir  revocation.  This 
paragraph  states  the  a  )plicable 
procedures  for  filing  s 
reconsideration,  and  a  Iso  provides  that 
a  revoked  certificate  r  tmains  invalid 
pending  a  decision  on 
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Section  138.140    Enforcement 


Some  conunenters  believed  the 
penalties  identified  in  this  section  are 
unfair.  This  section  simply  restates,  for 
the  convenience  of  the  user,  the 
sanctions  prescribed  by  Congress  in 
OPA  90  and  CERCLA.  The  Coast  Guard 
has  no  discretion  to  alter  these  potential 
sanctions.  Another  commenter 
recommended  that  an  appeals  process 
be  incorporated  in  connection  with  the 
Coast  Guard's  detention  of  a  vessel.  This 
suggestion  is  beyond  the  scope  of  this 
rulemaking,  which  deals  with  methods 
for  demonstrating  financial 
responsibility,  and  associated  matters.  It 
is  noted  that  actions  by  Coast  Guard 
enforcement  personnel  are  governed  by 
other  regulations.  For  example,  certain 
actions  taken  by  Coast  Guard  Captains 
of  the  Port  may  be  appealed  according 
to  procedures  elaborated  in  33  CFR  part 
160. 

Section  138.150    Service  of  Process 

Text  has  been  added  to  this  section  to 
reflect  responsibilities  placed  upon 
responsible  parties  and  guarantors  by 
OPA  90,  such  as  receipt  of  a  notice  of 
designation  of  source.  The  additional 
text  clarifies  that  the  persons  designated 
by  applicants  and  guarantors  as  agents 
to  receive  service  of  process  also  may  be 
served  with  notices  of  designations  and 
presentations  of  claims  imder  the  Acts. 
The  Application  Form  and  guaranty 
forms  have  also  been  amended  to  reflect 
this  clarification. 

Appendix  A — Application  for 
Certificate 

The  application  form  was  left 
basically  the  same  as  in  the  proposal. 
Substantive  changes  are  as  follows: 

Part  I,  Question  4:  This  portion  of  the 
apphcation  was  amended  to  permit 
United  States  applicants  the  option  of 
appointing  themselves  as  U.S.  agents  for 
service  of  process,  as  is  currently 
permitted  under  part  130.  Doing  so 
would  preclude  the  need  for  the 
appUcant  and  U.S.  agent  to  complete 
part  IV,  Concurrence  of  Agent.  As  is 
presently  the  case.  Certificates  will  not 
be  issued  to  vessel  operators  who  have 
not  appointed  U.S.  agents  for  service  of 
process,  with  accompanying  written 
concurrence  by  such  agents.  This  is  the 
purpose  of  part  IV  of  the  application 
form.  Since  1971,  each  P&I  Club  has 
arranged  for  a  blanket  concurrence  of 
agent  for  service  of  process  to  be 
maintained  on  file  with  the  Coast 
Guard's  National  Pollution  Funds 
Center.  This  makes  it  unnecessary  for 
vessel  owners  and  operators  who  are 
members  of  the  P&I  Clubs,  or  their  U.S. 
agents  for  service  of  process,  to 


complete  part  IV  of  the  application 
form. 

Because  vessel  owners  and  operators 
who  are  members  of  P&I  Clubs 
apparently  will  not  currently  permit 
their  Clubs  to  act  as  guarantors  for 
purposes  of  this  rule,  it  has  to  be  fifther 
assumed  that  the  P&I  Clubs  will  not  be 
permitted  to  continue  to  arrange  blanket 
conciurences  of  U.S.  agents  for  service 
of  process  for  purposes  of  this  rule. 
Accordingly,  each  applicant  who  is  a 
member  of  a  P&I  Club  now  will  have  to: 
(1)  Locate  in  the  United  States  an  entity 
willing  to  act  as  that  applicant's  agent 
for  service  of  process  and;  (2)  mail  to 
that  agent  part  IV  of  an  application 
form,  with  a  request  to  forward  the 
completed,  executed  part  IV-A  to  the 
National  Pollution  Funds  Center  (part 
IV-B  is  to  be  completed  by  the  applicant 
before  mailing  to  the  agent).  Applicants 
are  encoiuaged  to  mail  parts  I,  II  and  III, 
fees,  and  any  evidence  of  financial 
responsibiUty  directly  to  the  National 
Pollution  Fluids  Center  to  minimize 
mail  handling.  In  most  cases,  guarantors 
are  instructed  by  vessel  operators  to 
mail  guaranties  directly  to  the  National 
Pollution  Funds  Center. 

A  U.S.  agent  for  service  of  process 
who  is  willing  to  act  as  agent  for  an 
operator's  entire  fleet  of  vessels  need 
complete  part  IV-A  only  once.  An  agent 
for  service  of  process,  acting  solely  as 
agent,  does  not  incur  any  OPA  90/ 
CERCLA  liability  for  removal  costs  or 
damages.  An  agent's  responsibilities  are 
as  agreed  between  itself  and  the  vessel 
operator  on  whose  behalf  the  agent 
agrees  to  act. 

Part  II,  column  (d):  As  proposed, 
column  (d)  requested  an  applicant  to 
indicate  a  vessel's  "Registration 
Number".  As  amended,  column  (d) 
requests  a  "Documentation  Number"  for 
U.S.-flag  vessels  and  an  "IMO  Number" 
for  non-U.S.-flag  vessels.  A 
"Registration  Number"  is  requested  if 
an  "IMO  Number"  has  not  been 
assigned. 

Part  III,  question  1 1 :  Question  11  is  an 
addition  to  the  proposed  Part  II,  and 
was  necessary  to  accommodate  an 
applicant  who  wishes  to  establish 
evidence  of  financial  responsibility 
other  than  by  self-insurance,  insurance 
guaranties,  surety  bond  guaranties,  or 
financial  guaranties.  If  that  is  the  case, 
new  question  11  requests  the  applicant 
to  provide,  separately,  all  of  the 
information  required  by  §  138.80(b)(5)  of 
this  rule  (see  discussion  under 
§  138.80(b)(5)), 

Appendices  B  Through  F 

These  appendices  are,  respectively, 
the  insurance  guaranty  form,  the  master 
insurance  guaranty  form,  the  surety 


bond  guaranty  form,  the  financial 
guaranty  form  and  the  master  financial 
guaranty  form.  Each  of  these  guaranty 
forms  has  undergone  numerous  <Jianges 
in  format  and  wording  which  have  no 
impact  on  meaning  or  content. 
However,  each  guaranty  form  has 
undergone  the  following  common 
substantive  amendments: 

Defenses:  The  defenses  are  those 
enumerated  in  §  138.80(d).  Rather  than 
.  merely  say  that  in  the  event  of  a  direct 
action  a  guarantor  may  invoke  only  the 
rights  and  defenses  specifically 
permitted  by  the  Acts,  those  rights  and 
defenses  are  now  mentioned  in  more 
detail  in  each  guaranty  form.  These 
statutorily  permitted  rights  and  defenses 
comprise  defense  numbers  one  and  two 
of  a  new  section  in  each  guareinty  form, 
which  new  section  hsts  the  rights  and 
defenses  available  to  guarantors  in  the 
event  of  a  direct  action.  Right  or  defense 
number  three  confirms  that  a  guarantor 
shall  have  the  right  to  limit  its  OPA  90/ 
CERCLA  liability  under  its  guaranty  to 
the  amount  of  that  guaranty,  despite  the 
number  of  claimants  and  venues  in 
which  claims  are  brought  against  the 
guarantor  for  the  same  incident,  release 
or  threatened  release.  Number  four,  in 
this  new  listing  of  rights  and  defenses, 
provides  that  a  guarantor  shall  have  the 
right  to  limit  its  liability  to  the  amount 
obtained  by  using  the  gross  tonnage 
entered  on  the  involved  vessel's 
international  tonnage  certificate  or  other 
certificate  of  measurement,  whichever  is 
the  vessel's  official,  applicable 
declaration  of  tonnage,  except  where  the 
guarantor  knew  or  should  have  known 
that  the  applicable  tonnage  certificate 
was  incorrect.  The  Coast  Guard  intends 
the  right  to  so  limit  liability  to  be 
available  to  guarantors  despite  any 
higher  or  different  tonnage  which  may 
be  listed  on  the  COFR  application  form 
or  guaranty  form.  Indeed,  the  Coast 
Guard  intends  this  right  of  a  guarantor 
to  so  limit  its  liability  to  apply  even  if 
it  is  determined  after  an  incident  or 
release  that  the  official  tonnage 
document  is  incorrect  and  that  a  vessel's 
correctly  admeasured  tonnage  exceeds 
the  tonnage  listed  on  the  incorrect 
tonnage  document.  The  Coast  Guard 
agrees  with  a  commenter  that  a 
guarantor  should  be  able  to  rely  on  a 
vessel's  official  tonnage  dociment 
rather  than  find  itself  liable  for  a  $10 
milhon  tank  vessel  hability  when  it 
accepted  an  exposure  and  a  premium 
based  on  a  tonnage  document  that 
indicated  a  substantially  lesser  amount 
X)f  iiabihty  (see  the  liability  minimums 
for  tank  vessels  under  section  1004(a)  of 
OPA  90).  This  right  is  being  ex-tended  to 
guarantors  under  the  general  rulemaking 
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bond  guaranty  fonn.  the  financial 
guaranty  form  and  the  master  financial 
guaranty  form.  Each  of  these  guaranty 
forms  has  undergone  numerous  <Jianges 
in  format  and  wording  which  have  no 
impact  on  meaning  or  content. 
However,  each  guaranty  form  has 
undergone  the  following  common 
substantive  amendments: 

Defenses:  The  defenses  are  those 
enumerated  in  §  138.80(d).  Radier  than 
merely  say  that  in  the  event  of  a  direct 
action  a  guarantor  may  invoke  only  the 
rights  and  defenses  specifically 
permitted  by  the  Acts,  those  rights  and 
defenses  are  now  mentioned  in  more 
detail  in  each  guaranty  form.  These 
statutorily  permitted  rights  and  defenses 
comprise  defense  numbers  one  and  two 
of  a  new  section  in  each  guaremty  form, 
which  new  section  hsts  the  rights  and 
defenses  available  to  guarantors  in  the 
event  of  a  direct  action.  Right  or  defense 
number  three  confirms  that  a  guarantor 
shall  have  the  right  to  limit  its  OPA  90/ 
CERCLA  liability  under  its  guaranty  to 
the  amount  of  that  guaranty,  despite  the 
■  number  of  claimants  and  venues  in 
which  claims  are  brought  against  the 
guarantor  for  the  same  incident,  release 
or  threatened  release.  Number  four,  in 
this  new  listing  of  rights  and  defenses, 
provides  that  a  guarantor  shall  have  the 
right  to  limit  its  liability  to  the  amount 
obtained  by  using  the  gross  tonnage 
entered  on  the  involved  vessel's 
international  tonnage  certificate  or  other 
certificate  of  measurement,  whichever  is 
the  vessel's  official,  applicable 
declaration  of  tonnage,  e.xcept  where  the 
guarantor  knew  or  should  have  known 
that  the  applicable  tonnage  certificate 
was  incorrect.  The  Coast  Guard  intends 
the  right  to  so  limit  liability  to  be 
available  to  guarantors  despite  any 
higher  or  different  tonnage  which  may 
be  listed  on  the  COFR  application  form 
or  guaranty  form.  Indeed,  the  Coast 
Guard  intends  this  right  of  a  guarantor 
to  so  limit  its  liability  to  apply  even  if 
it  is  determined  after  an  incident  or 
release  that  the  official  tonnage 
document  is  incorrect  and  that  a  vessel's 
correctly  admeasured  tonnage  exceeds 
the  tonnage  listed  on  the  incorrect 
tonnage  document.  The  Coast  Guard 
agrees  with  a  commenter  that  a 
guarantor  should  be  able  to  rely  on  a 
vessel's  official  tonnage  document 
rather  tlian  find  itself  liable  for  a  $10 
milhon  tank  vessel  liability  when  it 
accepted  an  exposure  and  a  premium 
based  on  a  tonnage  document  that 
indicated  a  substantially  lesser  amount 
X)f  fiability  (see  the  liabihty  minimums 
for  tank  vessels  under  section  1004(a)  of 
OPA  90).  This  right  is  being  extended  to 
guarantors  under  the  general  rulemaking 


authority  contained  in  OPA  90  and 
CERCLA  to  define  terms  such  as  gross 
tons,  and  under  section  1016(e)  of  OPA 
90.  Only  a  guarantor  may  invoke  this 
right  or  defense.  The  responsible  party's 
liability  is  based  on  the  actual  gross 
tonnage  of  the  vessel. 

Right  or  defense  number  five  in  the 
new  section  of  the  guaranty  forms  is  that 
"the  claim  is  not  one  made  under  either 
of  the  Acts."  Potential  guarantors  were 
concerned  that  by  executing  the 
guaranty  form,  they  would  be  subjecting 
themselves  to  direct  action  under  other 
laws  as  well,  whether  in  federal  or  state 
courts.  The  Coast  Guard  does  not 
believe  that  this  was  the  intent  of 
Congress.  Accordingly,  the  purpose  of 
this  defense  is  to  ensure  that  guarantors 
are  not  subject  to  direct  actions  under 
other  laws  solely  because  they  executed 
the  OPA  90/CERCLA  guaranty  to  the 
Coast  Guard. 

The  Coast  Guard  does  not  intend,  and 
does  not  believe  Congress  intended,  that 
execution  of  a  guaranty  appended  to  or 
acceptable  under  this  part  in  any  way 
indicates  that  the  guarantor  is  implicitly 
agreeing  to  liability  in  an  amount  or 
scope  different  than  set  forth  in  such 
guaranty.  No  guaranty  accepted  under 
and  executed  for  purposes  of  this  part, 
without  more,  is  to  be  construed  as 
subjecting  the  guarantor  to  unlimited 
liability  in  any  venue  for  any  purpose. 
The  Coast  Guard  considers  this  defense 
to  be  absolute,  and  necessary  to 
effectuate  the  purposes  of  OPA  90,  in 
accordance  with  section  1016(e)  of  OPA 
90. 

foint  and  spvemi  liability:  The  second 
common  change  to  the  guaranty  forms  is 
the  granting  of  an  option  to  co- 
subscribing  guarantors.  In  the  proposed 
rule,  joint  guarantors  to  a  single 
guaranty  form  would  be  jointly  and 
severally  liable  for  the  full  amount  of 
the  guaranty.  This  second  common 
amendment  to  the  guaranty  forms, 
however,  permits  each  joint  guarantor 
the  option  of  limiting  its  liability  to  less 
than  the  full  amount  of  the  guaranty  by 
specifying  i;s  particular  percentage  of 
participation  m  each  guaranty  it  co- 
executes.  However,  that  participation 
must  be  in  a  vertical,  non-layered  share 
(see  discussion  under  §  138.80(c)).  Any 
co-insurer  not  specifying  a  percentage  of 
participation  would  be  held  liable  for 
the  unspecified  portion  of  any  risk.  If  no 
co-insurers  specify  a  percentage  of 
participation,  each  would  be  held 
jointly  and  severally  liable  up  to  the  full 
amount  of  the  guaranty.  The  Coast 
Guard  will  continue  to  permit 
acceptable  market  entities  such  as  the 
Institute  of  London  Underwriters  end 
the  Underwriters  at  Lloyd's  to  execute  a 
guaranty  under  the  signature  of  a  lead 


underwriter,  or  underwriters,  with  each 
co-Subscribing,  limited-liability 
signatory  counting  as  only  one 
guarantor.  Thus,  for  example,  twenty  or 
so  Lloyd's  syndicates  may  join  together 
under  one  lead  underwriter  (i.e.,  one 
signature  on  the  guaranty  form)  for  40 
percent  of  a  risk,  with  numerous 
Institute  of  London  Underwriters 
joining  together  under  one  lead 
underwriter  (i.e.,  one  signature  guaranty 
on  the  guaranty  form)  for  the  remaining 
60  percent.  This  method  would  count  as 
only  two  guarantors  under  this  new 
rule.  Co-guarantors  must  appoint  and 
name  on  the  form  a  lead  guarantor, 
having  authority  to  bind  all  co- 
guarantors.  Tliis  will  facilitate  handling 
of  claims  or  other  activities  under  the 
Acts.  The  co-guarantors  decide  among 
themselves  which  guarantor  will  serve 
as  lead,  and  certainly  should  specify 
among  themselves  how  claims  or  other 
activities  under  the  Acts  will  be 
handled. 

Deletion  of  the  sixty-day  notice:  The 
third  common  change  made  to  the 
guaranty  forms  is  the  deletion  of  tlje 
proposed  requirement  for  a  sixty-days 
wTitten  notice  of  cancellation 
requirement  in  connection  with  laden 
tankers.  The  Coast  Guard  concludes 
that,  based  on  23  years  experience, 
thirty  days  written  notice  of 
cancellation  of  a  guaranty  will  provide 
adequate  notice  in  almost  all  cases. 

Service  of  process:  The  fourth 
common  change  is  the  clarification  that 
an  agent  designated  to  receive  ser\ice  of 
process  also  is  required  to  receive 
notices  of  designation  or  presentations 
of  claims  under  the  Acts. 

TotaJ  Applicable  Amount:  The  fifth 
and  final  common  change  made  to  the 
guaranty  forms  is  the  relaxation  in  the 
method  of  calculating  the  total 
applicable  amount  with  respect  to 
vessels  carrying  hazardous  substances 
as  cargo.  The  relaxation  (with  respect  to 
guaranties)  of  the  proposed  rcquiremt^nt    . 
that  financial  responsibility  always 
would  have  to  be  demonstrated  at  the 
minimum  amount  of  $5  million,  aicp.ady 
hasheen  discussed  in  this  preaniliie 
under  the  heading  "Applicable 
Amounts  of  Financial  Responsibilitv" 

As  already  discussed,  a  guarantor'and 
its  principal  or  insured  may  decide 
among  themselves  as  to  the  level  of 
premium  to  be  paid  for  the  cover,  it 
being  understood  that  the  guarantor  will 
in  any  case  be  liable  for  the  limit  of 
liabihty  applicable  to  the  type  of  vessel 
in  question  at  the  time  of  the  incident, 
release  or  threatened  release,  despite  the 
level  of  premium  accepted  bv  the 
guarantor.  This  concept  of  full  coverage, 
regardless  of  the  type  of  vessel,  applies 
under  current  part  130  and  was  the 
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basis  for  certain  langiiage 
guaranty  fonns  appei  ided 
Nevertheless,  in  viev 
of  the  total  applicabL  j 
calculation,  all  of  the 
appended  to  this  par 
insurance  guaranty 
amended  to  emphasi^ 
full  coverage,  includ  ng 
liability.  Thus,  the  s\  rety 
form,  for  example, 
adding  the  followingjclause: 


f(irm 


Principal  and  Surety 
agree  that  if  at  the  time 
release,  or  threatened  release 
is  a  tank  vessel  or  is 
substance  as  cargo,  the 
surety  bond  guaranty  a\|tomati 
increases,  if  necessary, 
amount  appropriate 
determined  in  accordai^re 
Applicable  Amount 
however,  shall  the  pena  I 
an  amount  greater  than 
amount. 


1  carry 


oi 


in  all  of  the 
to  this  part, 
of  the  relaxation 
amount 
guaranty  forms 
(except  the  two 
s)  have  been 
that  concept  of 
tank  vessel 
bond  guaranty 
been  amended  by 


)r  Sureties  further 
sf  an  incident, 

a  covered  vessel 
ing  a  hazardous 
>en8l  sum  of  this 
cally 
the  total  applicable 
forbuch  vessel  as 
with  the 
e  below.  In  no  case, 
sura  be  increased  to 
:he  total  applicable 


This  change  is  esp<  daily  appropriate 
to  the  surety  bond  gu  iranty  form 
(Appendix  D)  becaus  j  of  the  bond 
guaranty's  provision  lor  showing  the 
penal  sum  of  the  guaranty.  It  was 
believed  appropriate  to  also  amend  the 
financial  guaranty  foi  ms  (Appendices  E 
and  F)  in  order  to  ren  lind  prospective 
financial  guarantors  t  iiat  the  amoimts  of 
working  capital  and/i  ir  net  worth  to  be 
demonstrated  (in  ord  sr  to  qualify  as 
financial  guarantors)  Mrould  be  based  on 
the  minimum  $5  million  formula  for 
CERCLA,  and  $1,200  per  gross  ton/$lG 
million  for  OPA  90,  \  rhen  calculating 
the  total  applicable  a  nount  to  be 
guarantied. 

Appendix  D  Surety  £  end  Guaranty 
Form 


A  change  peculiar 
guaranty  form  is  the 
following  clause: 

If  the  Principal  is 
one  vessel  covered  by 
penal  suin  is  the  total 
the  vessel  having  the 
the  Acts. 


o  the  bond 
i  dditionofthe 


resdonsible  for  more  than 
tt  is  guaranty,  then  the 
a]  plicable  amount  for 
gr  atest  liability  under 


This  change  was 
clarify  the  surety's 
CERCLA  liability 
guaranty,  regardless 
sum  indicated  on  the 
This  new  clause, 
second  new  clause 
to  the  form,  permits 
automatically  to  cove^ 
for  which  the  vessel 
is  responsible  under 
provides  protection 
of  such  vessels  are  s 
other  evidence  of 
responsibility  (on 
operator-principal 


111  lit  I 
uncer 
qfl 
}b 
when 
tbit 
tiel 


mbde  solely  to 
of  OPA  90/ 
a  bond 
the  actual  penal 
bond  guaranty, 
coupled  with  a 
has  been  added 
bond  guaranty 
all  of  the  vessels 
( perator-principal 
I  he  Acts,  yet 
the  surety  if  any 
ip^fically  named  in 


findncial 

bel  alf  of  the  vessel 
na  ned  on  the  bond 


guaranty)  applicable  during  an  incident, 
release  or  threatened  release  giving  rise 
to  a  claim  against  the  surety  or  vessel 
operator-principal.  This  second  new 
clause  appears  directly  above  the  name 
of  the  surety's  U.S.  agent  for  service  of 
process,  and  will  aid  in  determining  the 
specific  vessels  covered  by  a  bond 
guaranty,  should  such  question  ever 
arise. 

Assessment 

The  NPRM  was  classified  as  not 
"major"  under  former  Executive  Order 
12291,  which  was  revoked  and  replaced 
by  Executive  Order  12866  (September 
30, 1993),  but  was  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979)  because  of 
substantial  public  interest.  Many 
commenters  to  the  NPRM  stated  that  the 
proposed  should  be  classified  as  major 
under  Executive  Order  12291.  In  fact, 
this  rulemaking  has  followed  most  of 
the  procedural  aspects  of  a  "major"  rule, 
notably,  the  publication  of  the  PRIA  for 
public  comment.  Executive  Order  12866 
now  governs  this  proceeding. 

This  rule  is  a  significant  regulatory 
action  imder  section  3{fl  of  Executive 
Order  12866  because  it  is  perceived  to 
raise  novel  legal  and  policy  issues.  It 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  requires  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  is 
significant  under  the  regulatory  policies 
and  procedures  of  DOT.  A  Regulatory 
Impact  Analysis  ("assessment"  under 
the  new  Executive  Order)  has  been 
prepared  and  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  imder  ADDRESSES.  The 
purpose  of  Executive  Order  12866  (and 
its  predecessor)  is  to  improve  the 
internal  management  of  the  federal 
government  and  it  does  not  create  any 
procedural  or  substantive  rights  or 
benefits  enforceable  at  law  bv  a  party 
against  the  United  States. 

These  regulations  are  promulgated 
under  section  1016(a)  of  OPA  90  (33 
U.S.C.  2716)  and  section  108(a)(1)  of 
CERCLA  (42  U.S.C.  9608(a)(1)). 
concerning  the  "estabfishment  and 
maintenance"  of  evidence  of  financial 
responsibility  for  vessels.  This 
rulemaking  is  intended  to  implement 
that  joint  statutory  mandate  and, 
therefore,  primarily  is  limited  to  matter 
relating  to  "establishment  and 
maintenance"  of  financial 
responsibility,  such  as  how  to  apply  for 
a  COFR  and  how  to  establish  evidence 
of  financial  responsibility. 


This  rule  imposes  no  new  paperwork 
burdens  on  vessel  operators.  The 
methods  for  applying  for  a  COFR  and 
establishing  evidence  are  similar  to 
those  in  the  preexisting  regulations 
under  the  FWPCA,  TAPAA,  OCSLAA, 
and  DPA.  Vessel  operators  will  be 
required  to  complete  and  submit  a    ■ 
prescribed  application  form  for  a  COFR 
and,  if  other  than  a  self-insurer,  a 
prescribed  form,  completed  by  their 
guarantors,  evidencing  acceptable 
financial  responsibility.  A  similar 
requirement,  however,  is  being  imposed 
presently  under  preexisting  33  CFR 
parts  130, 131,  and  132,  and  subpart  D 
of  part  137.  This  rule  not  only  adopts 
these  application  procedures  but 
actually  reduces  the  paperwork  burden 
by  requiring  that  only  one  application 
be  submitted  under  OPA  90/CERCLA, 
rather  than  separate  applications  under 
the  FWPCA,  TAPAA,  and  OCSLAA, 
which  is  now  the  case.  The 
implementation  schedule,  discussed 
under  §  138.15,  will  also  alleviate  some 
burden  in  that,  for  most  vessels,  new 
COFRs  will  only  have  to  be  obtained  at 
their  normal  renewal  cycle. 

This  rule  may  affect  a  slightly 
different  population  of  vessels  than 
under  the  preexisting  regulations.  This 
difference  results  from  section  1016(a) 
of  OPA  90  (33  U.S.C.  2716(a)).  Before 
OPA  90  was  enacted,  the  most 
encompassing  Federal  statute 
concerning  financial  responsibility  (the 
FWPCA)  was  limited  to  vessels  over  300 
gross  tons.  (TAPAA,  OCSLAA,  and  DPA 
have  no  vessel  tonnage  limits,  but  very 
few  vessels  of  300  gross  tons  or  less 
operate  under  those  regimes.)  Under 
section  1016(a)(2)  of  OPA  90,  all  vessels 
"using  the  waters  of  the  exclusive 
economic  zone  to  transship  or  lighter  oil 
destined  for  a  place  subject  to  the 
jurisdiction  of  the  United  States"  also 
must  meet  the  financial  responsibility 
requirements.  The  exact  number  of 
vessels  of  300  gross  tons  or  less  engaged 
in  transshipping  or  lightering  oil,  not 
already  subject  to  the  preexisting 
regulations,  is  unknown.  The  Coast 
Guard  requested  information  on  the 
vessel  population  not  subject  to  a 
financial  responsibility  regime  under 
Federal  law  before  enactment  of  OPA  90 
and  which  must  now  comply  with  the 
requirements  of  section  1016  of  OPA  90, 
but  none  was  provided. 

Regulatory  Impact  Analysis 

General  Issues 

Due  to  the  substantial  public  interest 
in  this  rulemaking,  on  July  21, 1993,  a 
Preliminary  Regulatory  Impact  Analysis 
was  made  available  for  pubhc  comment 
(58  FR  38994),  in  accordance  with  the 


Federal  Register  /  Vol.  5' 

request  of  many  commenters  to  the  "i 

NPRM.  Nearly  600  copies  of  the  PRIA  a 

were  distributed  worldwide.  The  PRIA  tt 

analyzed  the  costs  and  benefits  of  four  c< 

options,  namely:  (1)  Retain  the  tc 
preexisting  rules;  (2)  adopt  the  NPRM; 

(3)  amend  the  NPRM  to  accept  entry  in 
a  Protection  and  Indemnity  Club  (P&I 
Club)  as  an  asset  for  self-insurance;  and  ag 

(4)  amend  the  NPRM's  self-insurance  pi 
formulate  (i.e.,  eliminate  the  working  sh 
capital  requirement  and/or  the  as 
requirement  to  maintain  assets  in  the  d£ 
United  States  by  allowing  worldwide  re 
assets  to  be  measured  against  worldwide  oi 
liabilities).  The  PRIA  noted  that  these  cc 
were  the  options  (not  all  of  which  are,  pi 
necessarily,  legally  permissible  options)  th 
most  often  mentioned  in  comments  to  en 
the  NPRM.  CO 

Over  60  letters  commenting  on  the  ad 

PEIA  were  received.  The  comments  fall  in 

into  four  general  categories:  (1)  Those  Oi 

that  support  the  NPRM;  (2)  those  that  la< 

support  the  P&I  Club  membership  as  an  as; 

asset  option,  with  an  added  feature  of  gu 

making  the  Oil  Spill  Liability  Trust  an 

Fimd  an  assignee  of  the  member's  rights 

under  the  Club  policy;  (3)  those  that  thi 

oppose  the  NPRM  altogether  (primarily  m? 

the  P&I  Clubs  and  Lloyd's  of  London);  art 

(4)  and  those  that  support  enactment  of  CE 

legislation  to  create  a  Mandatory  Excess  rer 

Insiu-ance  Facihty  (MEIF),  to  address  or 

tank  vessel  owners'  desires  to  be  granted  un 

higher  levels  of  insurance  than  appear  co] 

to  be  available  in  the  commercial  spi 

marketplace.  The  MEIF  then  could  also  daj 

serve  as  a  COFR  insurance  guarantor.  prt 

The  central  concern  expressed  by  1 

most  vessel  owners  and  operators  is  api 

how  to  provide  evidence  of  financial  Aci 

responsibiUty  if  their  P&I  Clubs  do  not  alh 

issue  insurance  guaranties.  The  Clubs  cla: 

act  in  unison  through  the  International  ntu 

Group  of  P&I  Clubs.  They  have  to-1 

unequivocally  stated  in  their  comments  onl 

that  these  same  vessel  owners  and  shi] 

operators  will  not  permit  the  Clubs  to  acti 

provide  insurance  guaranties,  and  that  caa 

there  is  no  rule  change  that  could  be  the 

made  to  induce  them  to  do  so.  The  pay 

reason  for  this  position  has  not.  in  the  thei 

Coast  Guard's  judgment,  been  made  shij 

clear  nor  has  it  been  adequately  Thi 

justified.  Thus,  the  PRIA  and  final  RIA  feat 

assess  the  so-called  "train-wreck"  not 

scenario,  i.e.,  the  unlikely  scenario  bee; 

whereby  the  NPRM  is  adopted  as  a  rule,  inv( 

the  P&I  Clubs  remain  prohibited  by  their  clau 

shipowner  members  to  provide  P&I 

insurance  guaranties,  and  no  other  the 

sources  of  financial  responsibifity  exist .  this 

The  final  RIA  takes  into  account  all  the  that 

comments  and  concludes  that  a  "train-  metJ 

wreck"  is  not  likely  to  occur  because  it  coul 

appears  that  other  sources  of  financial  CER 

responsibility  will  develop.  Even  if  they  Tl 

do  not  develop,  there  need  not  be  a  Faci 
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request  of  many  commenters  to  the 
NPRM.  Nearly  600  copies  of  the  PRIA 
were  distributed  worldwide.  The  PRIA 
analyzed  the  costs  and  benefits  of  four 
options,  namely:  (1)  Retain  the 
preexisting  rules;  (2)  adopt  the  NPRM; 

(3)  amend  the  NPIUvI  to  accept  entry  in 
a  Protection  and  Indemnity  Club  (P&I 
Club)  as  an  asset  for  self-insurance;  and 

(4)  amend  the  NPRM's  self-insurance 
formulate  (i.e.,  eliminate  the  working 
capital  requirement  and/or  the 
requirement  to  maintain  assets  in  the 
United  States  by  allowing  worldwide 
assets  to  be  measured  against  worldwide 
liabilities).  The  PRIA  noted  that  these 
were  the  options  (not  all  of  which  are, 
necessarily,  legally  permissible  options) 
most  often  mentioned  in  comments  to 
the  NPRM. 

Over  60  letters  commenting  on  the 
PRIA  were  received.  The  comments  fall 
into  four  general  categories:  (1)  Those 
that  support  the  NPRM;  (2)  those  that 
support  the  P&I  Club  membership  as  an 
asset  option,  with  an  added  feature  of 
making  the  Oil  Spill  Liability  Trust 
Fund  an  assignee  of  the  member's  rights 
under  the  Club  poHcy;  (3)  those  that 
oppose  the  NPRM  altogether  (primarily 
the  P&I  Clubs  and  Lloyd's  of  London); 
(4)  and  those  that  support  enactment  of 
legislation  to  create  a  Mandatory  Excess 
Insurance  Facility  (MEIF).  to  address 
tank  vessel  owners'  desires  to  be  granted 
higher  levels  of  insurance  than  appear 
to  be  available  in  the  commercial 
marketplace.  The  MEIF  then  could  also 
serve  as  a  COFR  insurance  guarantor. 

The  central  concern  expressed  by 
most  vessel  owners  and  operators  is 
how  to  provide  evidence  of  financial 
responsibility  if  their  P&I  Clubs  do  not 
issue  insurance  guaranties.  The  Clubs 
act  in  unison  through  the  International 
Group  of  P&I  Clubs.  They  have 
unequivocally  stated  in  their  comments 
that  these  same  vessel  owners  and 
operators  will  not  permit  the  Clubs  to 
provide  insurance  guaranties,  and  that 
there  is  no  rule  change  that  could  be 
made  to  induce  them  to  do  so.  The 
reason  for  this  position  has  not,  in  the 
Coast  Guard's  judgment,  been  made 
clear  nor  has  it  been  adequately 
justified.  Thus,  the  PRIA  and  final  RIA 
assess  the  so-called  "train-wreck" 
scenario,  i.e..  the  unlikely  scenario 
whereby  the  NPRM  is  adopted  as  a  rule, 
the  P&I  Clubs  remain  prohibited  by  their 
shipowner  members  to  provide 
insurance  guaranties,  and  no  other 
sources  of  financial  responsibifity  exist. 
The  final  RIA  takes  into  account  all  the 
comments  and  concludes  that  a  "train- 
wreck"  is  not  likely  to  occur  because  it 
appears  that  other  sources  of  financial 
responsibility  will  develop.  Even  if  they 
do  not  develop,  there  need  not  be  a 


"train-wreck"  because  the  shipowners 
can  vote  to  permit  their  Clubs  to  issue 
the  guaranties.  The  choice  of 
compliance  with  this  rule  is  entirely  up 
to  the  shipowners. 

Summary  of  Costs  and  Benefits 

The  options  have  been  measured 
against  the  fundamental  legislative 
precept,  namely,  that  the  polluter 
should  pay  promptly  and  with 
assurance  for  removal  costs  and 
damages  resulting  bom  an  oil  spill  or 
release  of  hazardous  substances.  The 
option  that  most  closely  fulfills  this 
congressional  objective  is  the  approach 
proposed  in  the  NPRM  and  adopted  in 
this  rule.  It  is  legally  defensible,  it 
enhances  claimants'  rights  to 
compensation,  it  does  not  impose  undue 
administrative  burdens,  and  it  need  not 
impose  measurable  costs  on  consumers. 
On  the  other  hand,  the  other  options  all 
lack  the  Congressionally  intended 
assurance  that  the  polluter  or  its 
guarantor  will  pay  promptly  for  costs 
and  damages. 

The  "do  nothing"  approach  means 
that  financial  responsibility  is 
maintained  at  much  lower  levels  than 
are  required  by  OPA  90.  and  that 
CERCLA  vessel  financial  responsibility 
remains  unimplemented.  If  an  oil  spill 
or  hazardous  substance  release  occurs 
under  this  circumstance,  there  is  serious 
concern  whether  a  guarantor  or  the 
spiller  will  pay  removal  costs  and 
damages  that  exceed  the  lower, 
preexisting  limits  of  liability. 

The  P&I  Club  membership-as-an-asset 
approach  is  not  supported  by  Generally 
Accepted  Accounting  Principles,  and 
allows  the  P&I  Clubs  to  avoid  paying 
claims  by  invoking  an  unlimited 
number  of  policy  defenses  and  the  pay- 
to-be-paid  rule.  Under  this  rule,  a  Club 
only  is  required  to  "indenmify"  its 
shipowmer-member  for  payments 
actually  made  by  the  shipowner.  In  the 
case  of  bankruptcy,  for  example,  where 
the  shipowner  is  discharged  fi-om 
paying  removal  costs  and  damages, 
there  would  be  no  obligation  for  the 
shipoMTier's  P&I  Club  to  pay  claimants. 
This  option,  even  with  the  added 
feature  of  the  assignment  clause,  offers 
not  much  greater  protection  to  claimants 
because  policy  defenses  could  still  be 
invoked.  Additionally,  the  assignment 
clause  would  require  the  assent  of  the 
P&I  Clubs,  and  there  is  no  evidence  in 
the  record  that  the  Clubs  would  provide 
this  assent.  Hence,  there  is  no  assurance 
that  shipowners  would  have  this 
method  available  to  them,  even  if  it 
could  be  adopted  under  OPA  90  and 
CERCLA. 

The  Mandatory  Excess  Insurance 
Facility  (MEIF).  proposed  primarily  to 


provide  shipowners  with  very  high 
levels  of  insiu^nce.  could  provide 
assurance  of  payment  fulfilling,  on  the 
surface,  the  polluter  pays  concept.  This 
approach,  however,  requires  legislation, 
a  necessarily  long-term  endeavor.  Its 
initially  conceived  funding  mechanisms 
place  the  cost  of  this  approach  on  U.S. 
consumers  and  taxpayers,  but  the 
funding  mechanisms  have  not  been 
fully  developed.  A  full  assessment  of 
the  MEIF.  including  the  demands  that 
might  be  placed  on  the  public  treasury, 
has  not  been  possible.  Even  though  the 
funding  details  have  not  been  fully 
developed,  the  MEIF,  overall,  would  be 
a  more  costly  option  than  the  NPRM 
approach.  Its  tanker  owner  proponents 
have  stated  that  their  primary  objective 
is  to  address  the  lack  of  high  levels  of 
insurance  to  cover  a  shipowner's 
potential  unlimited  hability  under  OPA 
90.  Most  of  the  MEIF'8  costs  are 
attributable  to  the  higher  levels  of 
insurance  and  not  with  OPA  90 
financial  responsibility  requirements. 
For  these  reasons,  and  since  there 
appear  to  be  commercial  alternatives  to 
P&I  Club  insurance  guaranties,  the  MEIF 
currently  is  not  viewed  as  a  timely  or 
practical  source  of  insurance  guaranties. 
Nevertheless,  the  Coast  Guard 
understands  tankers  owners'  concerns 
regarding  the  lack  of  very  high  levels  of 
oil  pollution  insurance  in  the 
commercial  marketplace.  The  Coast 
Guard  intends  to  continue  examining 
the  MEIF  for  this  purpose,  recognizing 
that  this  is.  fundamentally,  a  liability 
issue  beyond  the  scope  of  this 
rulemaking  and  one  that  would  have  to 
be  dealt  with  through  legislation. 

The  main  concern  about  the  NPRM 
approach  is  whether  it  will  cause  a 
"train-vkrreck."  Representatives  of  two 
new  insurance  entities  now  being 
formed  commented  in  response  to  the 
PRIA  that  they  were  developing 
insurance  alternatives  to  P&I  Clubs  for 
the  purpose  of  providing  financial 
responsibihty  guaranties. 
Representatives  of  surety  companies 
commented  that  surety  bonds  can  be  a 
source  of  financial  responsibility 
guaranties.  The  major  provider  of 
financial  responsibihty  backing  for 
FWPCA  COFRs  for  the  inland  and  near 
coastal  fleet,  the  Water  Quality 
Insurance  Syndicate,  has  not  stated  any 
refusal  to  issue  OPA  90  and  CERCL  A 
financial  responsibihty  guaranties.  One 
domestic  insurance  company  and  one 
independent  P&I  Club  voiced  an  interest 
as  well,  and  many  domestic  and  foreign 
insurance  companies  would  be  able  to 
issue  guaranties  immediately,  if  they 
chose  to  do  so.  Thus,  the  record 
demonstrates  that  alternative  sources  of 
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financial  responsibility  becking  era 
likely  to  be  available,  luggesting  tbat  tbe 
"train-wreck"  will  not  occur. 

Tbls  is  not  to  say  that  if  the  P&I  Clubs 
and  their  members  "W"*»*"  their 
refusal  to  issue  financial  responsibility 
guaranties  this  rule  will  not  result  in 
more  costs  to  the  shipowner.  Most  of 
those  costs  are  likely  to  be  passed  to  the 
end  consumer,  principally  in  a 
fractional  increase  in  ifce  cfost  of  a  gallon 
of  refined  product,  such  ae  gasoline. 
Assessment  of  costs  isjvery  difficult 
because,  for  commerciel  reasons,  the 
intended  insiuance  providers  have  been 
unwilling  to  submit  cost  estimates  to  the 
docket  On  the  other  hand,  one  siuety 
company  did  submit  rough  cost 
estimates.  The  final  RIA  makes  a 
number  of  assumptions  about  possible 
costs,  and  calculates  the  possible  range 
of  costs.  The  presumed  "worst-case" 
cost  translates  to  less  tban  two-fifths  of 
one  cent  per  gallon  of  refined  product 

The  final  RIA.  whicb  is  available  in 
the  docket  for  inspection  or  copying,  as 
indicated  under  A00R6SSES,  details  the 
cost  calciilations  and  Qssiunptions.  The 
Coast  Guard  concludes  that  the  cost  of 
the  approach  taken  in  this  rule  is 
minimal  and  that  the  benefits  to  the 
pubhc  justify  these  co$ts.  Further,  since 
these  costs  need  not  b4  incurred,  the 
Coast  Guard  concludes  that  cost  is  not 
the  sole  controlling  factor  in  the 
decision  on  which  option  to  select. 

Small  Entities  i 

In  the  NPRM,  the  Cdast  Guard 
solicited  comments  &qm  small 
businesses,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.SC  601  et  seq.),  to 
ascertain  whether  the  proposed  rule  will 
have  a  significant  economic  impact  on 
their  business.  One  commenter,  tbe 
Delta  Queen  Steamboat  Company 
("Delta"),  seeks  exemdtion  from  this 
regulation,  as  it  believis  is  permitted 
under  5  U.S.C  603(c)(4). 

Delta  states  that  it  isja  small  cruise 
hne  operator,  whose  two  overnight, 
passenger,  paddlewheel  steamboats 
operate  on  the  inland  nvers  of  the 
Mississippi,  Cttxio.  Cumberland  and 
Tennessee.  Tbe  largest  of  those  vessels, 
at  3,364  gross  tons,  recsiires  combined 
OFA  90  and  CERCLA  ^ancial 
responsibility  imder  ti^  NPRM  of 
$7,018,400.  Even  tbough  the  company 
stated  it  currently  has  |300,000,000  of 
oil  pollution  insuranc^  with  a  P&I  Chib, 
the  Chib  has  indicated  that  it  will  not 
provide  a  guaranty  of  insurance  for 
purposes  of  the  COFR  rule.  Delta  also 
states  that  it  cannot  demonstrate 
financial  responsibility  using  the  other 
methods  listed  in  the  riPRM.  Therefore, 
Delta  requests  exemption  fiom  the  final 
COFR  rule. 


The  Coast  Guard  bebeves  that  Delta 
will  be  able  to  demonstrate  financial 
responsibility  through  alternative 
means,  and  is  in  no  difiierent  position 
than  any  other  vessel  owner  or  operator. 
For  example,  one  of  the  alternative 
insurance  companies  indicated  that  it 
believed  tbe  cost  of  insurance  for  non- 
tankers  would  be  minimal.  The  amount 
of  financial  responsibility  required  by 
Delta  is  within  the  capacity  of  the  Water 
Quality  Insurance  Syndicate,  which  has 
not  declared  it  will  not  provide  the 
guarantees  of  insurance,  and  any 
number  of  surety  companies. 

Title  5  U.S.C  "603(c)(4)  provides  that 
consistent  with  the  objectives  of  the 
relevant  statutes  (in  this  case  OPA  90 
and  CERCLA),  this  analysis  shall 
discuss  significant  alternatives,  such  as 
an  exemption  from  the  rule  for  small 
entities.  Neither  OPA  90  nor  CERCLA 
provide  a  basis  to  exempt  covered 
vessels  from  the  requirement  to 
demonstrate  evidence  of  financial 
responsibility.  Accordingly,  no 
provision  for  exemptions  is  provided  in 
this  rule.  As  noted  above,  no  exemptkni 
is  warranted  in  tbe  case  of  Deha  (or 
similar  entities)  as  alternative  sources  of 
financial  responsibility  guaranties  are 
ex{>ected  to  be  available. 

This  nile  will  have  minimal  direct 
economic  impact  on  small  business.  The 
rule  retains  procedures  presently  in 
effect,  and  through  consolidation, 
eliminates  duplication  of  effort  on  the 
part  of  the  regulated  industry. 
Therefore,  the  Coast  Guard  certifies 
imder  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Infonnation 

This  rule  contains  coUection-of- 
information  requirements.  The  Coast 
Guard  has  submitted  these  requirements 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504Qi) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq),  and  OMB  has 
approved  them.  The  information 
collection  requirements  under  this  rule 
continue  previous  reqiurements.  CMB 
Control  Number  2115-0545  was 
assigned  to  33  CFR  parts  130, 131. 132, 
and  137.  The  collection-of-information 
requirements  in  these  four  parts  are 
being  consobdated  into  pert  138.  Under 
this  rule,  the  need  to  apply  for  separate 
Certificates  under  separate  laws  is 
eliminated,  along  with  the  associated 
paperworL  Because  of  the  phase-in 
provisions  in  this  ruie,  the  information 
collection  requirements  in  33  CFR  parts 
130, 131, 132,  and  137  remain  in  effect 
for  varying  periods  of  time.  The  table  in 


33  part  4  is  being  amended  to  show  this 
approval  number. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Otda  12612. 
Secti(m  1018  of  OPA  90  specifically 
allows  states  to  enact  their  own  UabiUty 
laws,  and  many  states  have  indeed 
established  their  own  requirements. 
Therefore,  the  Coast  Guard  has 
determined  tliat  this  rale  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

EnviitMunent 

The  Coast  Guard  ccmsidered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  Ml 64 75. IB, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rulemaking  is  administrative  in 
nature  and  has  no  environmental 
impact.  This  rule  provides  the 
procedure  by  which  a  vessel  operator 
establishes  evidence  of  financial 
responsibility. 

A  "Categorical  Exchisicm 
Determination"  is  available  in  the 
docket  for  inspection  (v  copying  where 
indicated  under  ADORCSSES. 

List  of  Sobjects 

33  CFR  Part  4 

Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  130 

Insurance.  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Part  131 

Alaska,  Insurance,  Maritime  carriers. 
Oil  pollution,  Pipelines,  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  132 

Continental  shelf.  Insurance, 
Maritime  carriers.  Oil  pollution, 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  137 

Claims,  Harbors,  Insurance.  CHI 
pollution.  Reporting  and  recordkeeping 
requirements.  Vessels. 

33  CFR  Part  138 

Insurance,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

For  tbe  reesons  set  out  In  the 
preamble,  the  Coest  Guard  amends  33 
CFR  parts  4,  130, 131.  132,  and  137,  and 
adds  a  new  part  138,  as  follows: 


PART  4— OMB  CONTROL  NUMBERS 
ASSIGNED  PURSUANT  TO  THE 
PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3507;  49  CFR  1.45(a). 
§4.02    [Amended] 

2.  In  §  4.02,  add  the  following  entries 
in  niunerical  order  to  the  table: 

Part  130 2115-0545 

Part  131 2115-0545 

Part  132 2115-0545 

Part  138 :, 2115-0545. 

PART  130— FINANCIAL 
RESPONSIBILITY  FOR  WATER 
POLLUTION 

3.  The  authority  citation  for  part  130 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  2716;  49  CFR  1.46. 

4.  Section  130.0  is  added  to  read  as 
follows: 

§130.0    Dates. 

(a)  A  Certificate  will  not  be  issued 
under  this  part  on  or  after  December  28, 
1997. 

(b)  A  Certificate  issued  under  this  part 
on  or  after  July  1, 1994.  has  the 
expiration  date  specified  in  §  138.15  of 
this  chapter. 

PART  131— FINANCIAL 
RESPONSIBILITY  FOR  OIL 
POLLUTION— ALASKA  PIPELINE 

5.  The  authority  citation  for  part  131 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C  2716;  49  CFR  1.46. 

6.  Section  131.0  is  added  to  read  as 
follows: 

§131.0    Dates. 

(a)  A  Certificate  will  not  be  issued 
under  this  part  on  or  after  July  1, 1995. 

(b)  A  Certificate  issued  under  this  part 
on  or  after  July  1, 1994,  has  the 
expiration  date  specified  in  §  138.15  of 
this  chapter. 

PART  132— FINANCIAL 
RESPONSIBILITY  FOR  OIL 
POLLUTION-OUTER  CONTINENTAL 
SHELF 

7.  The  authority  citation  for  part  132 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  2716;  49  CFR  1.46. 

8.  Section  132.0  is  added  to  read  as 
follows: 

§132.0    Dates. 

(a)  A  (Certificate  will  not  be  issued 
under  this  part  on  or  after  December  28, 
1997. 

(b)  A  Certificate  issued  under  this  part 
on  or  after  July  1. 1994,  has  the 
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PAPERWORK  REDUCTION  ACT                             i,7_n«Du.ATcn  ^  ^^P^""^^  ^ '°  ^"^  WS-Master  Insura.ce 

1.  The  authority  citation  for  part  4           UabTl  J^T^Nn'^^'^^^" '^"^  a    ^Tn^''^ 

continues  to  r«ad  as  foUows:    ^                  LIABILITY  FUND  ^Tual^nty  FoS '           '''^  ^"** 

Authority:  44  U.S.C  3507;  49  CFR  1.45(a).      .   9- "^le  authority  citation  for  part  137  AppendixE  to  Part  ISfr-Financial  Guaranty 

IS  revised  to  read  as  follows:  Fonn                                                  ' 

^  ^'^^1    Sfr^**®?^  .u    r  „      .                            Authority:  33  U.S.C.  2716;  49  CFR  1.46.  Appendix  F  to  Part  13a-Master  Financial 

2.  In  §  4.02,  add  the  following  entries  Guaranty  Form 

in  numerical  order  to  the  table:                   Subparts  B  and  C— [Removed  and  Authority:  33  U.S.C.  27i6;  42  U.S.C.  9608; 

Part  130 2115-0545    Reserved]  sec.  7(b),  e.o.  12580,52  fr  2923, 3  CFR. 

Partl31 2115-0545         -«   p   u  1987  Comp.,  p.  198;  49  CFR  1.46;  §138.30 

Part  132 2115-0541        10- Subparts  B  and  C  of  part  137  are  also  issued  under  the  authority  of  46  U.S.C. 

Part  138 :..i'ZZZZZZZ2U&^s^5.    '^'"oved  and  reserved.  2103:  46  U.S.C.  14302;  49  CFR  1.46. 

PART  130— FINANCIAL                             Subpart  D— [Amended]  §138.10   Scope. 

RESPONSIBILITY  FOR  WATER                      1 1  Section  l  -i?  -^nn  ic  .^A.A  t«  u^u  ^^  ^**  ^°^  ^®  procedures  by 

POLLUTION                                                   cniLrn.         J      r    ,      ^®^^°  which  an  operator  of  a  vessel  may 

^^       "                                                subpart  D  to  read  as  follows:  establish  and  maintain,  for  itself,  and, 

3.  The  authority  citaUon  for  part  130       §137.300    Dates.                                  ^     where  the  operator  is  not  the  ovraer  or 
is  revised  to  read  as  follows:                           fni  tk^it..^^  a^ „  demise  charterer,  for  die  owner  and 

Au^orit^  33  U.S.C.  2716;  49  CFR  1.46.            .J^^.V^l^t^^^^^S^'^l^^fr  -  'ofZZ^Tr  ^^^TrvT' '  ^^^ '-- 

followsr '^  130.0  is  added  to  read  as         ve^l  under  diis  pari  on  or  aL  July  1.  Hlb'Si^y'^ofthZr'^^^^^^^^^^ 

SiaO-ODate.                                               acSif^rS^catfofr^"^*"^  ^^"'^  'Z^TZfA'S^'^^^^^Uon 

(a)  A  Certificate  will  not  be  issued            Sl^Jer  tS  «  n«^  .f  tl^^^^^  °^'  ^^'  ^^  ^^^  (OPA  90)  (33  U.S.C.  2702h 
under  diis  part  on  or  after  December  28.     ZT£ ^^^^tiF^  ^    T"^^  «»d 

1997.  "^  oflhfscSoter  ^      ^^'^      °        (b)  Senate  107(a)(1)  of  die 

(b)  A  Certificate  issued  under  this  part                     ^  Comprehensive  Environmental 

on  or  after  July  1,  1994.  has  the                       j*'»*»i  The  ftinctions  of  the  Fund  Response.  Compensation,  and  Liability 

expiration  date  specified  in  §  138.15  of       Admmistrator  have  been  assumed  by  the  Act.  as  amended  (CERCLA)  (42  U  S  C. 

diis  chapter.                                                      "'rector.  National  Pollution  Funds  Center,  9607(a)(1)) 

United  States  Coast  Guard.  4200  Wilson 

PART  131— FINANCIAL                                 Boulevard,  suite  lOOO,  Arlington.  Virginia  §138.12    Applicability. 

RESPONSIBILITY  FOR  OIL                         l^h^rts^hf2T^H^TJ^ATl^^°''%  («J  This  part  appUes  to- 

POLLUTION-ALASKA  PIPELINE              nZ£  "  723:23 tJSs  '^'^  ^'  ^"""^'^  (D  A  taiTvesiel  of  anv  size,  and  to 

5.  The  auUiority  citation  for  part  131        ...  a  foreign-flag  vessel  of  any  size,  using 
is  revised  to  read  as  follows                         ^"^'P^'^  E-[Removed  and  Reserved]  ^^^  ^'at««  of  the  exclusive  economic 

.    ,                                                              ,n  c  u        ^    ,  zone  to  transship  or  lighter  Oil  (whedier 

Authonfy:  33  U.S.C  2716;  49  CFR  1.46.             12.  Subpart  E  of  part  137  is  removed  deUvering  or  receiving)  destined  for  a 

6.  Section  131.0  is  added  to  read  as         ^,1'^n®!^!^:,  •      j.    ,  place  subject  to  die  jurisdiction  of  die 
follows:                                                              ^^-  ^^^  ^38  IS  added  to  read  as  United  States;  and 

..-.,,    _                                                        follows:  (2)  A  vessel  using  the  navigable 

',,      °^^®!.-         ■     .                                 PARTiaA-PiNAMriAi  waters  of  die  United  States  or  any  port 

(a)  A  Certificate  will  not  be  issued           RESPONsImuA  fAr  watpb  °'  P'"^^  *"^J«^ »°  ^he  jurisdiction  of  die 
"°rS?'.^'  P-^  °"  °'  ^^J  ^"'/  !•  "95.        POLLUTION ^KqSq?^  ^"'*«^  States,  including  an  offshore 

(b)  A  Certificate  issued  under  diis  part     POLLUTION  (VESSELS)  facility  subject  to  die  jurisdiction  of  the 

on  or  after  July  1,1994.  has  die  United  States,  except— 

EhaoJer''''^'''^''"^^"^"'''"^       "B-^o    Scope.  ,   ^  A  vessel  diat  is  300  gross  tons  or 

138.12    Applicability.  ^^f'^f           „            „,,          ^ 

PART  132— FINANCIAL                                "^l^    Implementation  schedule.  UD  A  non-self-propelled  barge  diat 

RESPONSimi  rrv  POD  nil                           "8.20    Definitions.  does  not  carry  oil  as  cargo  or  fuel  and 

POLLUTION-iiiyER  rSwriNP^^          ""^°    ^"""'  does  not  carry  hazardous  substances  as 

KULLUIIUN-OUTER  CONTINENTAL        138.40    Where  to  apply  for  and  obtain  forms,  cargo. 

138.50    Time  to  apply.  (b)  For  the  purposes  of  financial 

7.  The  audiority  citation  for  part  132        llit^    Applications,  general  instructions.  responsibility  under  OPA  90.  a  mobile 
is  revised  to  read  as  follows:                         Ultl    Issuance  and  carnage  of  Certificates,  offshore  drilUng  unit  is  treated  as  a  tank 

foiw""-"''""''""" '"''"''         "»■'»    MMdud.adFW,C.„ir,ces.  "f  «  s"l>s.anU.l  threat  of  a  dischaije.  of 

luuuwi.                                                           138.100    Non-owning  operator's  Oil  on  or  above  die  surface  of  die  water. 

§  132.0    Dates.                                                       responsibility  for  identification.  ^  mobile  offshore  drilling  unit  is  treated 

fal  A  r^rtifinata  ,.nii  „„f  K„  •        ^           138.110    Master  Certificates.  as  a  vessel  odier  dian  a  tank  vessel 

..nHirth^^StnT  ft     iC'^"v!.   00       "^-^20    Certificates,  denial  or  revocation.  when  it  is  not  being  used  as  an  offshore 

under  this  part  on  or  after  December  28.      138.130    Fees.  facility. 

^^A,'iA  r»-5«    .    •        J      J      u.              138.140    Enforcement  (c)  For  die  purposes  of  financial 

on^o  aft^TuiTlSlaTtt'^^'^P'^    7''',.  ^-«°^P—  responsibiUt/^der CERCL^Ss part 

on  or  alter  July  1.1994.  has  die                   Appendix  A  to  Part  138-Application  Form.  applies  to  a  self-propelled  vessel  oveT 
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300  gross  tons,  even  if  it  does  not  carry 
hazardous  substances. 

(d)  This  part  doet  (lot  apply  to  a 
public  vessel.         I 

§138.15    Implementlrtion  schedule. 

(a)  A  tank  vessel  is  subject  to  the 
following  implementation  schedule: 

(1)  Until  December  28, 1994,  a  tank 
vessel  is  required  t(  >  carry  a  Certificate 
issued  under  parts  130, 131,  and  132  of 
this  chapter,  as  ma;  be  applicable  to 
that  vessel.  On  or  a  ter  that  date,  and 
until  July  1, 1995,  a  non-self-propelled 
tank  vessel  must  capy  a  Certificate 
issued  under  parts  130, 131,  and  132  of 
this  chapter,  as  mat  be  applicable  to 
that  vessef,  unless  ft  carries  a  Certificate 
issued  under  this  pirt. 

(2)  A  self-propeU  }d  tank  vessel  to 
which  this  part  applies  and  which 
carries  a  valid  Certipcate  issued  under 
part  130  of  this  chabter  may  not  operate 
on  or  after  December  28,  1994,  luiless 
the  operator  of  thatjvessel  has  submitted 
to  the  Director,  NPIfC,  before  that  date 
acceptable  evidenci  of  financial 
responsibility  applicable  to  that  vessel 
under  this  part.  A  ^If-propelled  tank 
vessel  covered  by  tiat  evidence  of 
financial  responsibility  before  December 
28,  1994,  may  continue  to  operate  with 
the  Certificate  issudd  under  part  130  of 
this  chapter.  The  expiration  date  of  the 
Certificate  issued  u|ider  part  130  of  this 
chapter  for  that  vesiel  will  be  deemed 
to  be  December  28, 1995,  regardless  of 
the  expiration  date  Appearing  on  the 
Certificate.  Thereafter,  a  Certificate 
issued  under  this  part  is  required. 

(3)  A  self-propellfd  tank  vessel  to 
which  this  part  applies,  but  which  does 
not  carry  a  valid  Ce|tificat8  issued 

s  chapter  before 
may  not  operate  on 
ess  it  carries  a 


s  part, 
lelled  tank  vessel  to 


under  part  130  of 
December  28, 1994 
or  after  that  date 
Certificate  under  th; 

(4)  A  non-self-pr( 
which  this  part  applies  may  not  operate 
on  or  after  July  1, 1^95,  without  a 
Certificate  issued  uAder  this  part.  A 
non-self-propelled  t  ank  vessel  may 
continue  to  operate  with  a  Certificate 
issued  under  parts  ]  30,  131,  and  132  of 
this  chapter,  as  may  be  applicable  to 
that  vessel,  until  that  date. 

(b)  A  vessel  that  is  not  a  tank  vessel 
(non-tank  vessel)  is  subject  to  the 
following  implemeiitation  schedule: 

(1)  Until  December  28, 1997,  a  non- 
tank  vessel  is  requirjed  to  carry  a 
Certificate  issued  luider  parts  130  and 
132  of  this  chapter,  IS  may  be  appUcable 
to  that  vessel,  imlest  that  vessel  carries 
a  Certificate  issued  under  this  part.  On 
or  after  December  2i  1, 1997,  each  non- 
tank  vessel  subject  t  o  this  part  must 
carry  a  Certificate  is  sued  under  this 
part. 


(2)  A  Certificate  is  issued,  on  and  after 
December  28, 1994,  and  before 
December  28, 1997.  under  parts  130  and 
132  of  this  chapter  only  to  replace  a  lost 
Certificate  or  to  replace  a  Certificate  due 
to  a  vessel  or  operator  name  change  (a 
change  of  legal  identity,  such  as 
reincorporation  or  other  reorganization, 
is  not  considered  a  name  change).  The 
expiration  date  that  will  appear  on  the 
replacement  Certificate  will  be  the  same 
as  the  expiration  date  of  the  Certificate 
being  replaced.  During  that  three-year 
time  period,  with  respect  to  part  132  of 
this  chapter,  the  expiration  date  that 
will  appear  on  a  Certificate  being 
replaced,  or  on  an  existing  Certificate 
being  renewed,  will  be  adjusted  to 
coincide  with  the  expiration  date  of  the 
Certificate,  if  any,  for  that  vessel  issued 
under  part  130  of  this  chapter. 

(3)  A  non-tank  vessel  that  has  a 
Certificate  issued  before  December  28, 
1994,  under  part  130  of  this  chapter  is 
not  required  to  carry  a  Certificate  under 
this  part  until  the  date  of  expiration  of 
the  Certificate  issued  imder  part  130  of 
this  chapter. 

(4)  Except  as  provided  in  paragraph 
(b)(5)  of  this  section,  a  Certificate  issued 
on  and  after  July  1, 1994,  and  before 
December  28, 1994,  under  parts  130  and 
132  of  this  chapter  is  issued  with  an 
expiration  date  three  years  from  the  date 
of  issuance. 

(5)  If  a  Certificate  issued  under  part 

130  of  this  chapter  with  an  expiration 
date  of  December  28, 1994,  or  later  is 
surrendered,  and  a  new  Certificate  is 
requested  for  the  same  non-tank  vessel 
before  December  28,  1994,  the  new 
Certificate  wrill  have  the  same  expiration 
date  as  that  of  the  surrendered 
Certificate. 

(c)  On  or  after  July  1, 1994,  a  vessel 
that  is  subject  to  either  part  131  or  132, 
or  both,  of  this  chapter  but  that  is  not 
subject  to  part  130  of  this  chapter 
because  the  vessel  is  300  gross  tons  or 
less  is  not  required  to  comply  with  part 

131  or  132  of  this  chapter,  unless  that 
vessel  is  subject  to  this  part  under 

§  138.12(a)(1). 

S138^    Definitions. 

(a)  As  used  in  this  part  (including  the 
appendices  to  this  part),  the  following 
terms  have  the  same  meaning  as  set 
forth  in — 

(1)  Section  1001  of  the  Oil  Pollution 
Act  of  1990  (33  U.S.C.  2701),  respecting 
the  financial  responsibility  referred  to  in 
§  138.10(b)(1):  claimant,  damages, 
discharge,  exclusive  economic  zone, 
navigable  waters,  mobile  offshore 
drilling  unit,  natural  resources,  offshore 
facility,  oil,  person,  remove,  removal, 
removal  costs,  and  United  States;  and 


(2)  Section  101  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  (42 
U.S.C.  9601),  respecting  the  financial 
responsibiUty  referred  to  in 
§  138.10(b)(2):  claimant,  damages, 
environment,  hazardous  substance, 
navigable  waters,  natural  resources, 
person,  release,  remove,  removal,  and 
United  States. 

(b)  As  used  in  this  part  (including  the 
appendices  to  this  part) — 

Acts  means  OPA  90  and  CERCLA. 

Applicant  means  an  operator  who  has 
applied  for  a  Certificate  or  for  the 
renewal  of  a  Certificate  under  this  part. 

Application  means  "Application  for 
Vessel  Certificate  of  Financial 
ResponsibiUty  (Water  Pollution)",  as 
illustrated  in  Appendix  A  of  this  part. 

Ca7;go  means  goods  or  materials  on 
board  a  vessel  for  purposes  of 
transportation,  whether  proprietary  or 
nonproprietary.  A  hazardous  substance 
or  oil  carried  solely  for  use  aboard  the 
carrying  vessel  is  not  "cargo". 

CERCLA  means  title  I  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (42  U.S.C.  9601  et 
seq.). 

Certificant  means  an  operator  who  has 
been  issued  a  Certificate  under  this  part. 

Certificate  means  a  "Vessel  Certificate 
of  Financial  Responsibility  (Water 
Pollution)"  issued  under  this  part, 
unless  otherwise  indicated. 

Director,  NPFC,  means  the  head  of  the 
U.S.  Coast  Guard  National  Pollution 
Funds  Center  (NPFC). 

Financial  responsibility  means 
statutorily  required  financial  ability  tg 
meet  liability  under  the  Acts. 

Fish  tender  vessel  and  fishing  vessel 
have  the  same  meaning  as  set  forth  in 
46  U.S.C.  2101. 

Fuel  means  any  oil  or  hazardous 
substance  used  or  capable  of  being  used 
to  produce  heat  or  power  by  burning, 
including  power  to  operate  equipment. 

Guarantor  means  any  person  who 
provides  evidence  of  financial 
responsibiUty,  under  the  Acts,  on  behalf 
of  a  vessel  owner,  operator,  and  demise 
charterer.  A  vessel  operator  who  can 
qualify  as  a  self-insurer  may  act  as  both 
a  self-insiu«r  of  vessels  it  operates  and 
as  a  financial  guarantor  of  other  vessels, 
under  §  138.80(b)(4). 

Hazardous  material  means  a  liquid 
material  or  substance  that  is — 

(1)  Flammable  or  combustible; 

(2)  Designated  a  hazardous  substance 
under  section  311(b)  of  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C 
1221);  or 

(3)  Designated  a  hazardous  material 
under  section  104  of  the  Hazardous 
Material  Transportation  Act  (49  App. 
U.S.C.  1803). 


Incident  means  any  occurrence  or 
series  of  occurrences  having  the  same 
origin,  involving  one  or  more  vessels. 
faciUties,  or  any  combination  thereof, 
resulting  in  the  discharge  or  substantial 
threat  of  discharge  of  oil  into  or  upon 
the  navigable  waters  or  adjoining 
shorelines  or  the  exclusive  economic 
zone. 

Insurer  is  a  type  of  guarantor  and 
means  one  or  more  insurance 
companies,  associations  of 
underwriters,  shipowners'  protection 
and  indemnity  associations,  or  other 
persons,  each  of  which  must  be 
acceptable  to  the  Coast  Guard. 

Master  Certificate  means  a  Certificate 
issued  under  this  part  to  a  person  acting 
as  vessel  operator  in  its  capacity  as  a 
builder,  repairer,  scrapper,  or  seller  of 
vessels. 

Offshore  supply  vessel  has  the  same 
meaning  as  set  forth  in  46  U.S.C.  2101. 

OPA  90  means  title  I  of  the  Oil 
Pollution  Act  of  1990  (33  U.S.C.  2701  et  - 
seq^). 

Operator  means  a  person  who  is  an 
owner,  a  demise  charterer,  or  other 
contractor,  who  conducts  the  operation 
of,  or  who  is  responsible  for  the 
operation  of,  a  vessel.  A  builder, 
repairer,  scrapper,  or  seller  who  is 
responsible,  or  who  agrees  by  contract 
to  become  responsible,  for  a  vessel  is  an 
operator. 

Owner  means  any  person  holding 
legal  or  equitable  title  to  a  vessel.  In  a 
case  where  a  Certificate  of 
Documentation  or  equivalent  document 
has  been  issued,  the  owner  is 
considered  to  be  the  person  or  persons 
whose  name  or  names  appear  thereon  as 
owner.  For  purposes  of  CERCLA  only, 
"owner"  does  not  include  a  person  who. 
without  participating  in  the 
management  of  a  vessel,  holds  indicia  of 
ownership  primarily  to  protect  the 
owner's  security  interest  in  the  vessel. 
Public  vessel  means  a  vessel 
Owned  or  bareboat  chartered  by  the 
United  States,  or  by  a  State  or  poUtical 
subdivision  thereof,  or  by  a  foreign 
nation,  except  when  the  vessel  is 
engaged  in  commerce. 

Self-elevating  lift  vessel  means  a , 
vessel  with  movable  legs  capable  of 
raising  its  hull  above  the  surface  of  the 
sea  and  that  is  an  offshore  work  boat 
(such  as  a  work  barge)  that  does  not 
engage  in  drilling  operations. 

Tank  vessel  means  a  vessel  (other 
than  an  offshore  supply  vessel,  a  fishing 
or  fish  tender  vessel  of  750  gross  or  less 
that  transfers  fuel  without  chaise  to  a 
fishing  vessel  owned  by  the  same 
person,  or  a  towing  or  pushing  vessel 
(tug)  amply  because  it  has  in  its 
custody  a  tank  barge)  that  is  constructed 
or  adapted  to  carry,  or  that  carries,  oil 
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Incident  means  any  occurrence  or 
series  of  occiurences  having  the  same 
origin,  involving  one  or  more  vessels, 
facilities,  or  any  combination  thereof, 
resulting  in  the  discharge  or  substantial 
threat  of  discharge  of  oil  into  or  upon 
the  navigable  waters  or  adjoining 
shorelines  or  the  exclusive  economic 
zone. 

Insurer  is  a  type  of  guarantor  and 
means  one  or  more  insurance 
companies,  associations  of 
underwriters,  shipowners'  protection 
and  indenmity  associations,  or  other 
persons,  each  of  which  must  be 
acceptable  to  the  Coast  Guard. 

Master  Certificate  means  a  Certificate 
issued  under  this  part  to  a  person  acting 
as  vessel  operator  in  its  capacity  as  a 
builder,  repairer,  scrapper,  or  seller  of 
vessels. 

Offshore  supply  vessel  has  the  same 
meaning  as  set  forth  in  46  U.S.C.  2101. 

OPA  90  means  title  I  of  the  Oil 
Pollution  Act  of  1990  (33  U.S.C.  2701  et 

Operator  means  a  person  who  is  an 
owner,  a  demise  charterer,  or  other 
contractor,  who  conducts  the  operation 
of.  or  who  is  responsible  for  the 
operation  of.  a  vessel.  A  builder, 
repairer,  scrapper,  or  seller  who  is 
responsible,  or  who  agrees  by  contract 
to  become  responsible,  for  a  vessel  is  an 
operator. 

Oivner  means  any  person  holding 
legal  or  equitable  title  to  a  vessel.  In  a 
case  where  a  Certificate  of 
Documentation  or  equivalent  document 
has  been  issued,  the  owner  is 
considered  to  be  the  person  or  persons 
whose  name  or  names  appear  thereon  as 
owner.  For  purposes  of  CERCLA  only, 
"owner"  does  not  include  a  person  who, 
without  participating  in  the 
management  of  a  vessel,  holds  indicia  of 
ownership  primarily  to  protect  the 
owner's  security  interest  in  the  vessel. 
Public  vessel  means  a  vessel 
Owned  or  bareboat  chartered  by  the 
United  States,  or  by  a  State  or  political 
subdivision  thereof,  or  by  a  foreign 
nation,  except  when  the  vessel  is 
engaged  in  commerce. 

Self-elevating  lift  vessel  means  a . 
vessel  with  movable  legs  capable  of 
raising  its  hull  above  the  surface  of  the 
sea  and  that  is  an  offshore  work  boat 
(such  as  a  work  barge)  that  does  not 
engage  in  drilling  operations. 

Tank  vessel  means  a  vessel  (other 
than  an  offshore  supply  vessel,  a  fishing 
or  fish  tender  vessel  of  750  gross  or  less 
that  transfers  fuel  without  chaise  to  a 
fishing  vessel  owned  by  the  same 
person,  or  a  towing  or  pushing  vessel 
(tug)  amply  because  it  has  in  its 
custody  a  tank  barge)  that  is  constructed 
or  adapted  to  carry,  or  that  carries,  oil 
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or  liquid  hazardous  material  in  bulk  as 
cargo  or  cargo  residue,  and  that— 

(1)  Is  a  vessel  of  the  United  States; 

(2)  Operates  on  the  navigable  waters; 
or 

(3)  Transfers  oil  or  hazardous  material 
in  a  place  subject  to  the  jurisdiction  of 
the  United  States. 

Total  Applicable  Amount  means  the 
amount  determined  under  §  138.80(f)(3). 

Vessel  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water. 


§138.30    General. 

(a)  The  regulations  in  this  part  set 
forth  the  procedures  whereby  an 
operator  of  a  vessel  subject  to  this  part 
can  demonstrate  that  it  and  the  owner 
and  demise  charterer  of  the  vessel  are 
financially  able  to  meet  potential 
liability  for  costs  and  damages  in  the 
amounts  estabUshed  by  this  part.  The 
owner,  operator,  and  demise  charterer 
are  strictly,  jointly,  and  severally  liable 
for  the  costs  and  damages  resulting  ftom 
an  incident  or  a  release  or  threatened 
release,  but  together  they  need  only 
establish  and  maintain  an  amount  of 
financial  responsibility  equal  to  the 
single  limit  of  liability  per  incident, 
release,  or  threatened  release.  Only  that 
portion  of  the  evidence  of  financial 
responsibility  under  this  part  with 
respect  to — 

(1)  OPA  90  is  required  to  be  made 
available  by  a  guarantor  for  the  costs 
and  damages  related  to  an  incident 
where  there  is  not  also  a  release  or 
threatened  release;  and 

(2)  CERCLA  is  required  to  be  made 
available  by  a  guarantor  for  the  costs 
and  damages  related  to  a  release  or 
threatened  release  where  there  is  not 
also  an  incident.  A  guarantor  (or  a  self- 
insurer  for  whom  the  exceptions  to 
limitations  of  hability  are  not 
applicable),  therefore,  is  not  required  to 
apply  the  entire  amount  of  financial 
responsibiUty  to  an  incident  involving 
oil  alone  or  a  release  or  threatened 
release  invoivmg  a  hazardous  substance 
alone. 

(b)  Where  a  vessel  is  operated  by  its 
owner,  or  the  owmer  is  responsible  for 
its  operation,  the  owner  is  considered  to 
be  the  operator  and  shall  submit  the 
application  for  a  Certificate.  In  all  other 
cases,  the  vessel  operator  shall  submit 
the  application.  A  time  or  voyage 
charterer  that  does  not  assume 
responsibility  for  the  operation  of  the 
vessel  is  not  considered  an  operator  for 
the  purposes  of  this  part. 

(c)  For  a  United  States-flag  vessel,  the 
applicable  ^o&s  tons  or  gross  tonnage, 
as  referred  to  in  this  part,  is  determined 
as'foHows: 


(1)  For  a  documented  U.S.  vessel 
measured  under  both  46  U.S.C. 
Chapters  143  (Convention 
Measurement)  and  145  (Regulatory 
Measurement).  The  vessel's  regulatory- 
gross  tonnage  is  used  to  determine 
whether  the  vessel  exceeds  300  gross 
tons  where  that  threshold  applies  under 
the  Acts.  If  the  vessel's  regulatory 
tonnage  is  determined  under  the  Dual 
Measurement  System  in  46  CFR  part  69. 
subpart  D.  the  higher  gross  tonnage  is 
the  regulatory  tonnage  for  the  purposes 
of  the  300  gross  ton  threshold.  The 
vessel's  gross  tonnage  as  measured 
under  the  International  Convention  on 
Tonnage  Measurement  of  Ships,  1969 
("Convention"),  is  used  to  determine 
the  vessel's  required  amount  of  financial 
responsibiUty,  and  hmit  of  hability 
under  section  1004(a)  of  OP.A  90  and 
under  section  107(a)  of  CERCLA. 

(2)  For  all  other  United  States  vessels. 
The  vessel's  gross  tonnage  under  46  CFR 
part  69  is  used  for  determining  both  the 
300  gross  ton  threshold,  the  required 
amount  of  financial  responsibility,  and 
limit  of  liability  under  section  1004(a)  of 
OPA  90  and  under  section  107(a)  of 
CERCLA.  If  the  vessel  is  measured 
under  the  Dual  Measurement  System, 
the  higher  gross  tonnage  is  used  in  all 
determinations. 

(d)  For  a  vessel  of  a  foreign  country 
that  is  a  party  to  the  Convention,  gross 
tonnage,  as  referred  to  in  this  part,  is 
determined  as  follows: 

(1 )  For  a  vessel  assigned,  or  presently 
required  to  be  assigned,  gross  tonnage 
under  Annex  I  of  the  Convention.  The 
vessel  s  gross  tonnage  as  measured 
under  Annex  I  of  the  Convention  is  used 
for  determining  the  300  gross  ton 
threshold,  if  applicable,  the  required 
amount  of  financial  responsibiUty,  and 
limit  of  liabiUty  under  section  1004(a)  of 
OPA  90  and  under  section  107(a)  of 
CERCLA. 

(2)  For  a  vessel  not  presently  required 
to  be  assigned  gross  tonnage  under 
Annex  I  of  the  Convention.  The  highest 
gross  tonnage  that  appears  on  the 
vessel's  certificate  of  documentation  or 
equivalent  document  and  that  is 
acceptable  to  the  Coast  Guard  under  46 
U.S.C.  chapter  143  is  used  for 
determining  the  300  gross  ton  threshold, 
if  appUcable.  the  required  amount  of 
financial  responsibility,  and  Umit  of 
liabiUty  under  section  1004(a)  of  OPA 
90  and  under  section  107(a)  of  CERCLA. 
If  the  vessel  has  no  document  or  the 
gross  tonnage  appearing  on  the 
document  is  not  acceptable  under  46 
U.S.C.  chapter  143,  the  vessel's  gross 
tonnage  is  determined  by  applying  the 
Convention  Measurement  System  under 
46  CFR  part  69.  subpart  B.  or  if 
applicable,  the  SimpUfied  Measurement 
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System  under  46  CFI  part  69,  subpart 
E.  The  measurement  .tandards  applied 
are  subject  to  applicable  international 
agreements  to  which  ^e  United  States 
Government  is  a  partV. 

(e)  For  a  vessel  of  aforeign  country 
that  is  not  a  party  to  me  Convention, 
gross  tonnage,  as  refe  Ted  to  in  this  part, 
is  determined  as  folk  ws: 

(1)  For  a  vessel  mei  isured  under  laws 
and  regulations  founi  i  by  the 
Commandant  to  be  si  milar  to  Annex  I  of 
the  Convention.  The  '  'essel's  gross 
tonnage  under  the  siriilar  laws  and 
regulations  is  used  fo  -  determining  the 
300  gross  ton  thresho  d,  if  applicable, 
the  required  amount  i  )f  Qnancial 
responsibility,  and  lii  nit  of  liability 
under  section  1004(3;  of  OPA  90  and 
under  section  107(a)  )f  CERCLA.  The 
measurement  standai  ds  applied  are 
subject  to  applicable  international 
agreements  to  which  he  United  States 
Government  is  a  part; '. 

(2)  For  a  vessel  not  measured  under 
laws  and  regulations  'ound  by  the 
Commandant  to  be  si  nilar  to  Annex  I  of 
the  Convention.  The  '  essel's  gross 
tonnage  under  46  CFI  [  part  69,  subpart 
B,  or,  if  applicable,  sv  bpart  E,  is  used  for 
determining  the  300  [  ross  ton  threshold, 
if  applicable,  the  reqi.  ired  amount  of 
financial  responsibili  y,  and  limit  of 
hability  under  sectioi ,  1004(a]  of  OPA 
90  and  under  section  107(a)  of  CERCLA. 
The  measurement  standards  applied  are 
subject  to  applicable  International 
agreements  to  which  he  United  States 
is  a  party. 

(fj  A  person  who  a^  rees  to  act  as  a 
guarantor  or  a  self-ins  urer  is  bound  by 
the  vessel's  gross  toni  lage  as  determined 
under  paragraphs  (c),  (d),  or  (e)  of  this 
section,  regardless  of  what  gross  tonnage 
is  specified  in  an  app  ication  or 
guaranty  form  illustra  ted  in  the 
appendices  to  this  pa  t.  Guarantors, 
however,  may  limit  ti  eir  Uability  under 
a  guaranty  of  financia  responsibility  to 
the  applicable  gross  l(  innage  appearing 
on  a  vessel's  Intemati  anal  Tonnage 
Certificate  or  other  of  icial,  applicable 
certificate  of  measure  nent  and  shall  not 
incur  any  greater  liab;  lity  with  respect 
to  that  guaranty,  exce  )t  when  the 
guarantors  knew  or  si  ould  have  knovni 
that  the  applicable  toi  inage  certificate 
was  incorrect. 


Where  to  appn  for  and  obtain 


§138.40 
forms. 

(a)  An  operator  shal 
application  for  a  Certi 
renewal  of  a  Certifical 
fees  and  evidence  of  I 
responsibility,  with  tlie  Coast  Guapd 
National  Pollution  Funds  Center  at  the 
following  address:  U.l  >.  Coast  Guard, 
National  Pollution  Fu  nds  Center  (cv). 


file  an 
icate  and  a 

together  with 
Inandal 


4200  Wilson  Boulevard,  Suite  1000, 
Arlington,  VA  22203-1804,  telephone 
(703)  235-4813,  Telex  248324 
(Answerback  CGNPFC  UR),  Telefax 
(703) 235-4835. 

(b)  Forms  may  be  obtained  at  the 
address  in  paragraph  (a)  of  this  section, 
and  all  requests  for  assistance,  including 
telephone  inquiries,  in  completing 
applications  should  be  directed  to  the 
U.S.  Coast  Guard  at  that  same  address. 

§  138.50    Tinw  to  apply. 

(a)  A  vessel  operator  who  wishes  to 
obtain  a  Certificate  shall  file  a 
completed  application  form,  evidence  of 
financial  responsibility  and  appropriate 
fees  at  least  21  days  prior  to  the  date  the 
Certificate  is  required.  The  Director, 
NPFC.  may  waive  this  21-day 
requirement. 

Oj)  The  Director,  NPFC,  generally 
processes  applications  in  the  order  in 
which  they  are  received  at  the  National 
Pollution  Funds  Center. 

§  138.60    Applications,  general 
instructions. 

(a)  The  application  for  a  Certificate 
(Form  CG-5585)  is  illustrated  in 
Appendix  A  of  this  part.  An  application 
and  all  supporting  dociunents  must  be 
in  English.  All  monetary  terms  must  be 
expressed  in  United  States  dollars. 

(b)  An  authorized  official  of  the 
applicant  shall  sign  the  application.  The 
title  of  the  signer  must  be  shown  in  the 
space  provided  on  the  application. 

(c)  The  application  must  be 
accompanied  by  a  written  statement 
providing  authority  to  sign,  where  the 
signer  is  not  disclosed  as  an  individual 
(sole  proprietor)  applicant,  a  partner  in 
a  partnership  applicant,  or  a  director, 
chief  executive  officer,  or  any  other  duly 
authorized  officer  of  a  corporate 
apphcant. 

(d)  If,  before  the  issuance  of  a 
Certificate,  the  applicant  becomes  aware 
of  a  change  in  any  of  the  facts  contained 
in  the  application  or  supporting 
documentation,  the  applicant  shall, 
within  five  business  days  of  becoming 
aware  of  the  change,  notify  the  Director, 
NPFC,  in  writing,  of  the  change. 

§  138.65    Issuance  and  carriage  of 
Certificates. 

Upon  the  satisfactory  demonstration 
of  financial  responsibility  and  payment 
of  fees,  the  Director,  NPFC,  issues  a 
Vessel  Certificate  of  Financial 
Responsibility  (Water  Pollution),  the 
original  of  which  (except  as  provided  in 
§§  138.90  (a)  and  (b)  and  138.110(f))  is 
to  be  carried  aboard  the  vessel  covered 
by  the  Certificate.  The  carriage  of  a  valid 
Certificate  or  authorized  copy  indicates 
compliance  with  these  regulations. 


Failure  to  carry  a  valid  Certificate  or 
authorized  copy  subjects  the  vessel  to 
enforcement  action,  except  where  a 
Certificate  is  removed  temporarily  fi-om 
a  vessel  for  inspection  by  a  United 
States  Government  official. 

§  138.70    Renewal  of  Certificates. 

(a)  An  operator  shall  file  a  written 
application  for  the  renewal  of  a 
Certificate  at  least  21  days,  but  not 
earlier  than  90  days,  before  the 
expiration  date  of  the  Certificate.  Except 
as  provided  in  paragraph  (c)  of  this 
section,  a  letter  may  be  used  for  this 
purpose.  The  Director,  NPFC,  may 
waive  this  21 -day  requirement. 

(b)  The  applicant  shall  identify  in  the 
renewal  application  any  changes  which 
have  occurred  since  the  original 
apphcation  for  a  Certificate  was  filed, 
and  set  forth  the  correct  information  in 
full. 

(c)  An  applicant  that  applies  for  the 
first  time  for  a  Certificate  issued  under 
this  part  to  replace  a  Certificate  issued 
under  part  130  of  this  chapter  shall 
submit  an  application  form  illustrated 
in  Appendix  A  of  this  part.  An 
applicant  is  not  required  to  pay  an 
application  fee  imder  §  138.130(c)  for 
this  first-time  application. 

§  1 38.80    Financial  responsibility,  how 
established. 

(a)  General.  In  addition  to  submitting 
an  application  and  fees,  an  applicant 
5hall  submit,  or  cause  to  be  submitted, 
evidence  of  financial  responsibility  in 
an  amount  determined  under 

§  138.80(f).  A  guarantor  may  submit 
directly  to  the  Director,  NPFC,  the 
evidence  of  financial  responsibility. 

(b)  Methods.  An  applicant  shall 
establish  evidence  of  financial 
responsibility  by  one  or  more  of  the 
following  methods: 

(1)  Insurance.  By  filing  with  the- 
Director,  NPFC,  an  insurance  guaranty 
form  CG-5586,  illustrated  in  Appendix 
B  of  this  part  (or,  when  applying  for  a 
Master  Certificate,  a  master  insurance 
guaranty^  form  CG-5586-1,  illustrated  in 
Appendix  C  of  this  part),  executed  by 
not  more  than  four  insurers  that  have 
been  found  acceptable  by  and  remain 
acceptable  to  the  Director,  NPFC,  for 
purposes  of  this  part. 

(2)  Surety  bond.  By  filing  with  the 
Director,  NJPFC,  a  sxu«ty  bond  guaranty 
form  CG-5  586-2,  illustrated  in 
Appendix  D  of  this  part,  executed  by 
not  more  than  four  acceptable  surety 
companies  certified  by  the  United  States 
Department  of  the  Treasury  with  respect 
to  the  issuance  of  Federal  bonds  in  the 
maximiun  penal  simi  of  each  bond  to  be 
issued  under  this  part. 
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(3)  Self-insurance.  By  filing  the  c 

financial  statements  specified  in  tl 

paragraph  (b)(3)(i)  of  this  section  for  the     y 

applicant's  last  fiscal  year  preceding  the     o 

date  of  application  and  by  fi 

demonstrating  that  the  applicant  a^ 

maintains,  in  the  United  States,  working 

capital  and  net  worth  each  in  amounts  a 

equal  to  or  greater  than  the  total 

applicable  amount'calculated  in  D 

accordance  with  §  138.80(fi.  based  on  a  fi 

vessel  carrying  hazardous  substances  as 

cargo.  As  used  in  this  paragraph,  rt 

working  capital  means  the  amount  of  tt 

current  assets  located  in  the  United  N 

States,  less  all  current  liabilities  di 

anywhere  in  the  world;  and  net  worth  oi 

means  the  amount  of  all  assets  located  vv 

in  the  United  States,  less  all  liabilities  b( 

anywhere  in  the  world.  After  the  initial 

submission,  for  each  of  the  apphcant's  re 

fiscal  years,  the  applicant  or  certificant  m 

shall  submit  statements  as  follows:  w 

(i)  Initial  and  annual  submissions.  An     ap 

applicant  or  certificant  shall  submit     "  ar 

annual,  current,  and  audited  non-  (b 

consolidated  financial  statements  with  af 

the  associated  notes,  certified  by  an  m 

independent  Certified  Public  Di 

Accountant.  These  financial  statements  of 

must  be  accompanied  by  an  additional  fir 

statement  from  the  Treasurer  (or  ap 

equivalent  official)  of  the  applicant  or  ex 

certificant  certifying  both  the  amount  of  thi 

current  assets'and  the  amount  of  total  lej 

assets  included  in  the  accompanying  afl 

balance  sheet,  which  are  located  in  the  wi 

United  States.  If  the  financial  statements  ex 

cannot  be  submitted  in  non-  | 

consolidated  form,  a  consolidated  NF 

statement  may  be  submitted  if  fai 

accompanied  by  an  additional  statement  sta 

prepared  by  the  same  Certified  Public  rec 

Accountant,  certifying  to  the  amount  by  sec 

which  the  applicant's  or  certificant's—  ( 

(A)  Total  assets,  located  in  the  United  Dii 
States,  exceed  its  total  (i.e.,  worldwide)  car 
liabilities;  and  ^.gj 

(B)  Current  assets,  located  in  the  ( 
United  States,  exceed  its  total  (i.e.,  mu 
worldwide)  current  liabilities.  This  ent 
additional  statement  must  specifically  che 
name  the  applicant  or  certificant.  org 
indicate  that  the  amounts  so  certified  50] 
relate  only  to  the  applicant  or  apt 
certificant,  apart  fi-om  any  other  der 
affiliated  entity,  and  identify  the  aw 
consolidated  financial  statement  to  intt 
which  it  applies.  (j 

(ii)  Semiannual  submissions.  When  woi 

the  applicant's  or  certificant's  fact 

demonstrated  net  worth  is  not  at  Jeast  fina 

ten  times  the  total  applicable  amount  of  cert 

financial  responsibility,  the  applicant's  amc 

or  certificant's  Treasurer  (or  equivalent  fina 

official)  shall -file  affidavits  covering  the  stab 
first  six  months  of  the  apphcant's  or          -con; 

certificant's  fiscal  year.  The  affidavits  [4 

must  state  that  neither  the  working  the . 
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(3)  Self-insurance.  By  filing  the 
financial  statements  specified  in 
paragraph  (b)(3)(i)  of  this  section  for  the 
applicant's  last  fiscal  year  preceding  the 
date  of  application  and  by 
demonstrating  that  the  applicant 
maintains,  in  the  United  States,  working 
capital  and  net  worth  each  in  amounts 
equal  to  or  greater  than  the  total 
applicable  amount'calculated  in 
accordance  with  §  138.80(f),  based  on  a 
vessel  carrying  hazardous  substances  as 
cargo.  As  used  in  this  paragraph. 
working  capita]  means  the  amount  of 
current  assets  located  in  the  United 
States,  less  all  current  liabilities 
anywhere  in  the  world;  and  net  worth 
means  the  amount  of  all  assets  located 
in  the  United  States,  less  all  Uabifities 
anywhere  in  the  world.  After  the  initial 
submission,  for  each  of  the  apphcanfs 
fiscal  years,  the  applicant  or  certificant 
shall  submit  statements  as  follows: 

(i)  Initial  and  annual  submissions.  An 
applicant  or  certificant  shall  submit     " 
annual,  current,  and  audited  non- 
consolidated  financial  statements  with 
the  associated  notes,  certified  by  an 
independent  Certified  Public 
Accountant.  These  financial  statements 
must  be  accompanied  by  an  additional 
statement  fi-om  the  Treasurer  (or 
equivalent  official)  of  the  apphcant  or 
certificant  certifying  both  the  amount  of 
current  assets'and  the  amount  of  total 
assets  included  in  the  accompanying 
balance  sheet,  which  are  located  in  the 
United  States.  If  the  financial  statements 
cannot  be  submitted  in  non- 
consolidated  form,  a  consolidated 
statement  may  be  submitted  if 
accompanied  by  an  additional  statement 
prepared  by  the  same  Certified  Public 
Accountant,  certifying  to  the  amount  by 
which  the  applicant's  or  certificant's— 

(A)  Total  assets,  located  in  the  United 
States,  exceed  its  total  (i.e..  worldwide) 
liabilities;  and 

(B)  Current  assets,  located  in  the 
United  States,  exceed  its  total  (i.e.. 
worldwide)  current  liabihties.  This 
additional  statement  must  specifically 
name  the  applicant  or  certificant, 
indicate  that  the  amounts  so  certified 
relate  only  to  the  applicant  or 
certificant,  apart  from  any  other 
affiliated  entity,  and  identify  the 
consolidated  financial  statement  to 
which  it  applies. 

(ii)  Semiannual  submissions.  When 
the  applicant's  or  certificant's 
demonstrated  net  worth  is  not  at  Jeast 
ten  times  the  total  applicable  amount  of 
financial  responsibiUty,  the  applicant's 
or  certificant's  Treasurer  (or  equivalent 
official)  shall iile  affidavits  covering  the 
first  six  months  of  the  applicant's  or 
certificant's  fiscal  year.  The  affidavits 
must  state  that  neither  the  working, 


capital  nor  the  net  worth  have,  during 
the  first  six  months  of  the  current  fiscal 
year,  fallen  below  the  applicant's  or 
certificant's  required  amount  of 
financial  responsibility  as  determined  in 
accordance  with  this  part. 

(iii)  Additional  submissions.  An 
apoUcant  or  certificant— 

(A)  Shall,  upon  request  of  the 
Director.  NPFC.  submit  additional 
financial  information;  and 

(B)  Who  estabhshes  financial 
responsibility  under  paragraph  (b)(3)  of 
this  section  shall  notify  the  Director. 
NPFC.  within  five  business  days  of  the 
date  the  applicant  or  certificant  knows, 
or  has  reason  to  beheve,  that  the 
working  capital  or  net  worth  has  fallen 
below  the  amounts  required  by  this  part. 

(iv)  Time  for  submissions.  All 
required  annual  financial  statements 
must  be  received  by  the  Director,  NPFC, 
within  90  days  after  the  close  of  the 
applicant's  or  certificant's  fiscal  year, 
and  all  affidavits  required  by  paragraph 
(b)(3)(ii)  of  this  section  within  30  days 
after  the  close  of  the  applicable  six- 
month  period.  Upon  written  request,  the 
Director,  NPFC.  may  grant  an  extension 
of  the  time  limits  for  filing  the  annual 
financial  statements  or  affidavits.  An 
applicant  or  certificant  that  requests  an 
extension  must  set  forth  the  reason  for 
the  extension  and  deliver  the  request  at 
least  15  days  before  the  statements  or 
affidavits  are  due.  The  Director.  NPFC, 
will  not  consider  a  request  for  an 
extension  of  more  than  60  days. 

(v)  Failure  to  submit.  The  Director. 
NPFC.  may  revoke  a  certificate  for 
failure  of  the  certificant  to  submit  any 
statement,  data,  notification,  or  affidavit 
required  by  paragraph  (b)(3)  of  this 
section. 

(vi)  Waiver  of  working  capital.  The 
Director.  NPFC,  may  w^aive  the  working 
capital  requirement  for  any  apphcant  or 
certificant  that — 

(A)  Is  a  regulated  public  utility,  a 
municipal  or  higher-level  governmental 
entity,  or  an  entity  operating  solely  as  a 
charitable,  non-profit  making 
organization  quaUfying  under  section 
501(c)  Internal  Revenue  Code.  The 
applicant  or  certificant  must 
demonstrate  in  writing  that  the  grant  of 
a  waiver  would  benefit  a  local  pubUc 
interest;  or 

(B)  Demonstrates  in  WTiting  that 
working  capital  is  not  a  significant 
factor  in  the  applicant's  or  certificant's 
financial  condition.  An  applicant's  or 
certificant's  net  worth  in  relation  to  the 
amount  of  its  required  amount  of 
financial  responsibiUty  and  a  history  of 
stable  operations  are  the  major  elements 
considered  by  the  Director,  NPFC. 

(4)  Financial  Guaranty.  By  filing  with 
the  Director,  NPFC.  a  Financial 


Guaranty  Form  CG-5  586-3,  illustrated 
in  Appendix  E  of  this  part  (when 
applying  for  a  Master  Certificate,  a 
Master  Financial  Guaranty  Form  CG- 
5586-4,  illustrated  in  Appendix  F  of 
this  part),  executed  by  not  more  than 
four  financial  guarantors,  such  as  a 
parent  or  affiliate  acceptable  to  the 
Coast  Guard.  A  financial  guarantor  shall 
comply  with  all  of  the  self-insurance 
provisions  of  paragraph  (b)(3)  of  this 
section.  In  addition,  a  person  that  is  a 
financial  guarantor  for  more  than  one 
applicant  or  certificant  shall  have 
working  capital  and  net  worth  no  less 
than  the  aggregate  total  applicable 
amounts  of  financial  responsibility 
provided  as  a  guarantor  for  each 
applicant  or  certificant.  plus  the  amount 
required  to  be  demonstrated  by  a  self- 
insurer  under  this  part,  if  also  acting  as 
a  self-insurer. 

(5)  Other  evidence  of  financial 
responsibility.  The  Director.  NPFC.  will 
not  accept  a  self-insurance  method  other 
than  the  one  described  in  paragraph 
(b)(3)  of  this  section.  An  applicant  may 
in  writing  request  the  Director,  NPFC,  to 
accept  a  method  different  from  one 
described  in  paragraph  (b)  (1),  (2).  or  (4) 
of  this  section  to  demonstrate  evidence 
of  financial  responsibility.  An  applicant 
submitting  a  request  under  this 
paragraph  shall  submit  the  request  to 
the  Director.  NPFC.  at  least  45  days 
prior  to  the  date  the  Certificate  is 
required.  The  applicant  shall  describe  in 
detail  the  method  proposed,  the  reasons 
why  the  applicant  does  not  wish  to  use 
or  is  unable  to  use  one  of  the  methods 
described  in  paragraph  (b)  (1),  (2).  or  (4) 
of  this  section,  and  how  the  proposed 
method  assures  that  the  applicant  is 
able  to  fulfill  its  obfigation  to  pay  costs 
and  damages  in  the  event  of  an  incident 
or  a  release  or  threatened  release.  The 
Director,  NPFC.  will  not  accept  a 
method  under  this  paragraph  that 
merely  deletes  or  alters  a  provision  of 
one  of  the  methods  described  in 
paragraph  (b)  (1),  (2).  or  (4)  of  this 
section  (for  example,  one  that  alters  the 
termination  clause  of  the  insurance 
guaranty  form  illustrated  in  Appendix  B 
of  this  part).  An  applicant  that  makes  a 
request  under  this  paragraph  shall 
provide  the  Director.  NPFC.  a  proposed 
guaranty  form  that  includes  all  the 
elements  described  in  paragraphs  (c) 
and  (d)  of  this  section.  A  decision  of  the 
Director,  NPFC.  not  to  accept  a  method 
requested  by  an  apphcant  under  this 
paragraph  is  final  agency  action. 

(c)  Forms— {I)  Multiple  guarantors. 
Four  or  fewer  insurers  (a  lead 
underwriter  is  considered  to  be  one 
insurer)  may  jointly  execute  an 
insurance  guaranty  form.  Four  or  fewer 
sureties  (including  lead  sureties)  may 
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jointly  execute  a  su^ty  bond  guaranty 
form.  Four  or  fewei*  financial  guarantors 
may  jointly  executa  a  financial  guaranty 
form.  If  more  than  one  insurer,  surety, 
or  financial  guarantor  executes  the 
relevant  form —      i 

(i)  Each  is  bound  [for  the  payment  of 
sums  only  in  accordance  with  the 
percentage  of  vertiqal  participation 
specified  on  the  relevant  form  for  that 
insurer,  surety,  or  financial  guarantor. 
Participation  in  the  form  of  layering 
(tiers,  one  in  excesa  of  another)  is  not 
acceptable;  only  vertical  participation 
on  a  percentage  bas{s  is  acceptable 
unless  none  of  the  Participants  specifies 
a  percent  of  participation.  If  no 
percentage  of  participation  is  specified 
for  an  insurer,  sureljy,  or  financial 
guarantor,  the  Uabil^ty  of  that  insurer, 
surety,  or  financial  Guarantor  is  joint 
and  several  for  the  total  of  the 
unspecified  portions;  and 

(ii)  The  guarantoiB  must  designate  a 
lead  guarantor  having  authority  to  bind 
all  guarantors  for  actions  required  of 
guarantors  under  thfi  Acts.  Including  but 
not  limited  to  receipt  of  designation  of 
source,  advertisement  of  a  designation, 
and  receipt  and  settlement  of  claims. 

(2)  Operator  namh-  An  applicant  shall 
ensure  that  each  foiin  submitted  under 
this  part  sets  forth  in  full  the  correct 
legal  name  of  the  vessel  operator  to 
whom  a  certificate  is  to  be  issued. 

(d)  Direct  AcUon.il) 
Acknowledgment.  Any  evidence  of 
financial  responsibflity  submitted  under 
this  part  must  contain  an 
acknowledgment  bv  the  insiuer  or  other 
guarantor  that  an  acxion  in  court  by  a 
claimant  (including  a  claimant  by  right 
of  subrogation)  for  oosts  and  damage 
claims  arising  under  the  provisions  of 
the  Acts,  may  be  brought  directly 
against  the  insurer  it  other  guarantor. 
The  evidence  of  fin^cial  responsibihty 
must  also  provide  tl^at,  in  the  event  an 
action  is  brought  under  the  Acts  directly 
against  the  insurer  or  other  guarantor, 
the  insurer  or  other  guarantor  may 
invoke  only  the  foll<)wing  rights  and 
defenses: 

elease,  or  threatened 
^y  the  willful 
erson  for  whom  the 


liat  the  person  for 


(i)  The  incident,  i 
release  was  caused 
misconduct  of  the  i 
guaranty  is  provide 

(ii)  Any  defense  i 
whom  the  guaranty  is  provided  may 
raise  under  the  Acta. 

(iii)  A  defense  reljting  to  the  amoimt 
of  a  claim  or  claims^  filed  in  any  action 
in  any  court  or  othei^  proceeding,  that 
exceeds  the  amount]  of  the  guaranty  with 
respect  to  an  incide^it  or  with  respect  to 
a  release  or  threatenied  release. 

(iv)  A  defense  relating  to  the  amount 


of  a  claim  or  claims 


that  exceeds  the 


amount  of  the  guarapty,  which  amount 


is  based  on  the  gross  tonnage  of  the 
vessel  as  entered  on  the  vessel's 
International  Tonnage  Certific^ate  or 
other  official,  applicable  certificate  of 
measurement,  except  when  the 
guarantor  knew  or  should  have  known 
that  the  applic:able  tonnage  certificate 
was  incorrect. 

(v)  The  claim  is  not  one  made  under 
either  of  the  Acts. 

(2)  Limitation  on  guarantor  liability.  A 
guarantor  that  participates  in  any 
evidenc:e  of  financial  responsibility 
under  this  part  shall  be  liable  because 
of  that  ftarticipatlon,  with  respect  to  an 
incident  or  a  release  or  threatened 
release,  in  any  prcKeeding  only  for  the 
amount  and  type  of  costs  and  damages 
specified  in  the  evidenc:e  of  financial 
responsibility.  A  guarantor  shall  not  be- 
considered  to  have  consented  to  direct 
action  under  any  law  other  than  the 
Acts,  or  to  unlimited  liability  imder  any 
law  or  in  any  venue,  solely  because  of 
the  guarantor's  participation  in 
providing  any  evidence  of  financial 
responsibihty  imder  this  part.  In  the 
event  of  any  finding  that  liability  of  a 
guarantor  exceeds  the  amount  of  the 
guaranty  provided  imder  this  part,  that 
guaranty  is  considered  null  and  void 
with  respect  to  that  excess. 

(e)  Public  access  to  data.  Financnal 
data  filed  by  an  apphc:ant,  certificant, 
and  any  othw  person  is  considered 
public  information  to  the  extent 
required  by  the  Freedom  of  Information 
Act  (5  U.S.C  552)  and  permitted  by  the 
Privacy  Act  (5  U.S.C.  552a). 

(f)  Total  applicable  amount  (1)  The 
applicable  amoimt  under  OPA  90  is 
determined  as  follows: 

(i)  For  a  tank  vessel — 

(A)  Over  300  gross  tons  (and  a  vessel 
of  300  gross  tons  or  less  using  the  waters 
of  the  United  States  Exclusive  Economic 
Zone  to  transship  or  Ughter  oil  destined 
for  a  place  subject  to  the  jurisdiction  of 
the  United  States,  as  specified  in 

§  138.12(a)(1))  but  not  exceeding  3.000 
gross  tons,  the  greater  of  $2,000,000  or 
$1,200  per  gross  ton;  and 

(B)  Over  3,000  gross  tons,  the  greater 
of  $10,000,000  or  $1,200  per  gross  ton. 

(ii)  For  a  vessel  other  than  a  tank 
vessel,  over  300  gross  tons,  the  greater 
of  $500,000  or  $600  per  gross  ton. 

(2)  The  apphcable  amount  under 
CERCLA  is  determined  as  follows: 

(i)  For  a  vessel  over  300  gross  tons 
carrying  a  hazardous  substance  as  cargo, 
the  greater  of  $5,000,000  or  $300  per 
gross  ton. 

(ii)  For  any  other  vessel  over  300  gross 
tons,  the  greater  of  $500,000  or  $300  per 
gross  ton. 

(3)  The  total  apphc^able  amount  is  the 
maximum  appfic^able  amount  calculated 
under  paragraph  (f)(1)  of  this  section 


plus  maximum  applicable  amount 
calcnilated  under  paragraph  (f)(2)  of  this 
section. 

§138.90    IndlvMuaf  and  Fleet  CertMicates. 

(a)  The  Director,  NPFC,  issues  an 
individual  Certific:ate  for  each  vessel 
listed  on  a  completed  appUcation  when 
the  Director,  NPFC,  determines  that 
acceptable  evidence  of  financial 
responsibility  has  been  provided  and 
appropriate  fees  have  been  paid,  except 
where  a  Fleet  Certificate  is  issued  under 
this  section  or  where  a  Master 
Certificate  is  issued  under  §  138.110. 
Each  Certificate  of  any  type  issued 
under  this  part  is  issiiied  only  in  the 
name  of  a  vessel  operator  and  is 
effective  for  not  more  than  three  years 
from  the  date  of  issue,  as  indic^ated  on 
each  Certific:ate.  An  authorized  official 
of  the  apphc^ant  may  submit  to  the 
Director,  NPFC,  a  letter  requesting  that 
additional  vessels  be  added  to  a 
previously  submitted  application  for  an 
individued  Certificate.  The  letter  must 
set  forth  all  information  required  in  item 
5  of  the  application  form.  The 
authorized  official  shall  also  submit  or 
cause  to  be  submitted  acxeptable 
evidence  of  financial  responsibility,  if 
required,  and  certific:ati(m  fees  for  these 
additional  vessels.  The  certificant  shall 
carry  the  original  individual  Certific:ate 
on  the  vessel  named  on  the  Certificate, 
except  that  a  legible  copy  (certified  as 
accurate  by  a  notary  public  or  other 
person  authorized  to  take  oaths  in  the 
United  States)  may  be  carried  instead  of 
the  original  if  the  vessel  is  an  unmanned 
barge  and  does  not  have  a  document 
carrying  device  which  the  vessel 
operator  believes  would  offer  suitable 
protection  for  the  original  Certificate.  If 
a  notarized  copy  of  an  individual 
Certificate  is  carried  aboard  a  barge,  the 
Certificate  shall  retain  the  original  in  the 
United  States  and  shall  make  it  readily 
available  for  inspection  by  United  States 
Government  officials. 

(b)  An  operator  of  two  or  more  barges 
that  are  not  tank  vessels  and  that  from 
time  to  time  may  be  subject  to  this  part 
(e.g.,  a  hopper  barge  over  300  gross  tons 
when  carrying  oily  metal  shavings  or 
similar  cargo),  so  long  as  the  operator  of 
such  a  fleet  is  a  self-insurer  or  arranges 
with  an  acceptable  guarantor  to  cover, 
automatic^ally,  all  suc:h  barges  for  which 
the  operator  may  from  time  to  time  be 
responsible,  may  apply  to  the  Director, 
NPFC,  for  issuance  of  a  Fleet  Certificate. 
A  legible  copy  of  the  Fleet  Certificate, 
certified  as  accurate  by  a  notary  pubUc 
or  other  person  authorized  to  take  oaths 
in  the  United  States,  must  be  carried  on 
each  barge  when  subject  to  this  part.  In 
addition,  the  certific:ant  shall  retain  in 
the  United  States  the  original  Fleet 


Certificate  and  shall  make  it  readily 
available  for  inspection  by  United  States 
Government  officials.  The  original  Fleet 
Certificate,  when  invalid,  must  be 
completed  on  the  reverse  side  and 
returned  immediately  to  the  Director, 
NPFC,  and  all  copies  must  be  destroyed. 
When  the  certificant  ceases  to  be 
responsible  for  a  barge  covered  by  a 
Fleet  Certificate,  the  certificant  shall 
immediately  destroy  the  copy  of  the 
Fleet  Certificate  carried  atx)ard  that 
barge. 

(c)  A  person  shall  not  make  any    " 
alteration  on  any  Certificate  issued 
under  this  part  or  copy  of  that 
Certificate,  except  the  notarized 
certifications  permitted  in  §  138.110(0 

.  and  paragraphs  (a)  and  (b)  of  this 
section.  A  Certificate  or  copy  containing 
any  alteration  is  void. 

(d)  If,  at  any  time  after  a  Certificate 
has  been  issued,  a  certificant  becomes 
aware  of  a  change  in  any  of  the  facts 
contained  in  the  apphcaUon  or 
supporting  documentation,  the 
certificant  shall  notify  the  Director, 
NPFC,  in  writing  within  10  days  of 
becoming  aware  of  the  change.  A  vessel 
or  operator  name  change  or  change  of  a 
■guarantor  shall  be  reported  as  soon  as 
possible  by  telefax  or  other  electronic 
means  to  the  Director,  NPFC,  and 
followed  by  a  written  notice  sent  within 
three  business  days. 

(e)  Except  as  provided  in  §  138.90(0. 
at  the  moment  a  certificant  ceases  to  be 
the  operator  of  a  vessel  for  any  reason, 
including  a  vessel  that  is  scrapped  or 
transferred  to  a  new  operator,  the 
individual  Certificate  naming  the  vessel,, ' 
and  any  copies  of  the  Certificate,  are 
void  and  their  further  use  is  prohibited. 
In  that  case,  the  certificant  shall,  within 
10  days  of  the  Certificate  becoming 
void,  complete  the  reverse  side  of  the 
original  individual  Certificate  naming 
the  involved  vessel  and  return  the 
Certificate  to  the  Director,  NPFC.  If  the 
Certificate  cannot  be  returned  because  it 
has  been  lost  or  destroyed,  the 
certificant  shall,  within  three  business 
days,  submit  the  following  information       ' 
in  writing  to  the  Director,  NPFC:  * 

(1)  The  number  of  the  individual  ^ 
Certificate  and  the  name  of  the  vessel. 

(2)  The  date  and  reason  why  the  f 
certificant  ceased  to  be  the  operator  of  ^ 
the  vessel.  § 

(3)  The  lcx:ation  of  the  vessel  on  the  e 
date  the  certificant  ceased  to  be  the  a 
operator.  s 

(4)  The  name  and  maiUng  address  of  a 
the  person  to  whom  the  vessel  was  sold  F 
or  transferred.  K 

(0  In  the  event  of  the  temporary  a 

transfer  of  custody  of  an  unmanned  d 

barge  certificated  under  this  part,  where     o 
the  certificant  transferring  the  barge  a] 
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Certificate  and  shall  make  it  readily 
available  for  inspection  by  United  States 
Govenunent  officials.  The  original  Fleet 
Certificate,  when  invalid,  must  be 
completed  on  the  reverse  side  and 
returned  immediately  to  the  Director. 
NPFC,  and  all  copies  must  be  destroyed. 
When  the  certificant  ceases  to  be 
responsible  for  a  barge  covered  by  a 
Fleet  Certificate,  the  certificant  shall 
immediately  destroy  the  copy  of  the 
Fleet  Certificate  carried  aboard  that 
barge. 

(c)  A  person  shall  not  make  any    ' 
alteration  on  any  Certificate  issued 
under  this  part  or  copy  of  that 
Certificate,  except  the  notarized 
certifications  permitted  in  §  138.110(f) 
.  and  paragraphs  (a)  and  (b)  of  this 
section.  A  Certificate  or  copy  containing 
any  alteration  is  void. 

Id)  If,  at  any  time  after  a  Certificate 
has  been  issued,  a  certificant  becomes 
aware  of  a  change  in  any  of  the  facts 
contained  in  the  application  or 
supporting  documentation,  the 
certificant  shall  notify  the  Director, 
NPFC,  in  writing  within  10  days  of 
becoming  aware  of  the  change.  A  vessel 
or  operator  name  change  or  change  of  a 
guarantor  shall  be  reported  as  soon  as 
possible  by  telefax  or  other  electronic 
means  to  the  Director.  NPFC,  and 
followed  by  a  written  notice  sent  within 
three  business  days. 

(e)  Except  as  provided  in  §  138.90(0, 
at  the  moment  a  certificant  ceases  to  be 
the  operator  of  a  vessel  for  any  reason, 
including  a  vessel  that  is  scrapped  or 
transferred  to  a  new  operator,  the 
individual  Certificate  naming  the  vessel, 
and  any  copies  of  the  Certificate,  are 
void  and  their  further  use  is  prohibited. 
In  that  case,  the  certificant  shall,  within 
10  days  of  the  Certificate  becoming 
void,  complete  the  reverse  side  of  the 
original  individual  Certificate  naming 
the  involved  vessel  and  return" the 
Certificate  to  the  Director,  NPFC.  If  the 
Certificate  carmot  be  returned  because  it 
has  been  lost  or  destroyed,  the 
certificant  shall,  within  three  business 
days,  submit  the  following  information 
in  writing  to  the  Director,  NPFC: 

(1)  The  number  of  the  individual 
"Certificate  and  the  name  of  the  vessel. 

(2)  The  date  and  reason  why  the 
certificant  ceased  to  be  the  operator  of 
the  vessel. 

(3)  The  location  of  the  vessel  on  the 
date  the  certificant  ceased  to  be  the 


continues  to  be  liable  under  the  Acts 
and  continues  to  maintain  on  file  with 
the  Director,  NPFC.  acceptable  evidence 
of  financial  responsibility  with  respect 
to  the  barge,  the  existing  individual 
Certificate  remains  in  effect.  A 
temporary  new  individual  Certificate  is 
not  required.  A  transferee  is  encouraged 
to  require  the  transferring  certificant  to 
acknowledge  in  writing  that  the 
transferring  certificant  agrees  to  remain 
responsible  for  pollution  liabilities. 


operator. 

(4)  The  name  and  mailing  address  of 
the  person  to  whom  the  vessel  was  sold 
t)r  transferred. 

(f)  In  the  event  of  the  temporary 
transfer  of  ciistody  of  an  unmanned 
barge  certificated  under  this  part,  where 
the  certificant  transferring  the  barge 


§  1 38.1  GO    Non-owning  operator's 
responsibiUty  for  klenttfication. 

(a)  Each  operator  that  is  not  an  owner 
of  a  vessel  certificated  under  this  part, 
other  than  an  immanned  barge,  shall 
ensure  that  the  original  or  a  legible  copy 
of  the  demise  charter-party  (or  other 
written  document  on  the  owner's 
letterhead,  signed  by  the  vessel  owner, 
which  specifically  identifies  the  vessel 
operator  named  on  the  Certificate)  is 
maintained  on  board  the  vessel. 

(bl  The  demise  charter-party  or  other 
document  required  by  paragraph  (a)  of 
this  section  must  be  presented,  upon 
request,  for  examination  to  a  United 
States  Government  official. 


S  138.110    Master  Certificates. 

(a)  A  contractor  or  other  person  who 
is  responsible  for  a  vessel  in  the 
capacity  of  a  builder,  a  scrapper,  or 
seller  (including  a  repairer  who  agrees 
to  be  responsible  for  a  vessel  under  its 
custody)  may  apply  for  a  Master 
Certificate  instead  of  applying  for  an 
individual  Certificate  for  each  vessel.  A 
Master  Certificate  covers  ail  of  the 
vessels  subject  to  this  part  held  by  the 
applicant  solely  for  purposes  of 
construction,  repair,  scrapping,  or  sale. 
A  vessel  which  is  being  operated 
commercially  in  any  business  venture, 
including  the  business  of  building, 
repairing,  scrapping,  or  selling  (e.g..  a 
slop  barge  used  by  a  shipyard)  caimot  be 
covered  by  a  Master  Certificate.  Any 
vessel  for  which  a  Certificate  is 
required,  but  which  is  not  eligible  for  a 
Master  Certificate,  must  be  covered  by 
either  an  individual  Certificate  or  a 
Fleet  Certificate. 

(b)  An  applicant  for  a  Master 
Certificate  shall  submit  an  application 
form  in  the  manner  prescribed  by 
§  138.60.  An  applicant  shall  estabhsh 
evidence  of  financial  responsibility  in 
accordance  with  §  138.80,  by 
submission,  for  example,  of  an 
acceptable  Master  Insurance  Guaranty 
Form,  Surety  Bond  Guaranty  Form. 
Master  Financial  Guaranty  Form,  or 
acceptable  self-insurance 
documentation.  An  appb'cation  mus(  be 
completed  in  full,  except  for  Item  5.  The 
applicant  shall  make  the  following 


statement  in  Item  5:  "This  is  an 
application  for  a  Master  Certificate.  The 
largest  tank  vessel  to  be  covered  by  this 
application  is  finsert  applicable  gross 
tons)  gross  tons.  The  largest  vessel  other 
than  a  tank  vessel  is  {insert  applicable 
gross  tons)  gross  tons."  The  dollar 
amount  of  financial  responsibility 
evidenced  by  the  applicant  must  be 
sufficient  to  meet  the  amount  required 
under  this  part. 

(c)  Each  Master  Certificate  issued  by 
the  Director.  NPFC.  indicates— 

(1)  The  name  of  the  applicant  (i.e.,  the 
builder,  repairer,  scrapper,  or  seller); 

(2)  The  date  of  issuance  and 
termination,  encompassing  a  period  of 
not  more  than  three  years;  and 

(3)  The  gross  tons  of  the  largest  tank 
vessel  and  gross  tons  of  the  largest 
vessel  other  than  a  tank  vessel  eligible 
for  coverage  by  that  Master  Certificate. 
The  Master  Certificate  does  not  identify 
the  name  of  each  vessel  covered  by  the 
Certificate. 

(d)  Each  additional  vessel  which  does 
not  exceed  the  respective  tonnages 
indicated  on  the  Master  Certificate  and 
which  is  eligible  for  coverage  by  a 
Master  Certificate  is  automatically 
covered  by  that  Master  Certificate. 
Before  acquiring  a  vessel,  by  any  means, 
including  conversion  of  an  existing 
vessel,  that  would  have  the  effect  of 
increasing  the  certificant's  required 
amount  of  financial  responsibility 
(above  that  provided  for  issuance  of  the 
existing  Master  Certificate),  the 
certificant  shall  submit  to  the  Director, 
NPFC.  the  following: 

(1)  Evidence  of  increased  financial 
responsibility. 

(2)  A  new  certification  fee. 

(3)  Either  a  new  application  or  a  letter 
amending  the  existing  application  to 
reflect  the  new  gross  tonnage  which  is 
to  be  indicated  on  a  new  Master 
Certificate. 

(e)  A  person  to  whom  a  Master 
Certificate  has  been  issued  shall  submit 
to  the  Director.  NPFC,  every  six  months 
begiiming  the  month  after  the  month  in 
which  the  Master  Certificate  is  issued,  a 
report  indicating  the  name,  previous 
name,  type,  and  gross  tonnage  of  each 
vessel  covered  by  the  Master  Certificate 
during  the  preceding  six-month 
reporting  period  and  indicating  which 
vessels,  if  any,  are  tank  vessels. 

(0  The  certificant  shall  ensure  that  a 
legible  copy  of  the  Master  Certificate 
(certiffed  as  accurate  by  a  notary  public 
or  other  person  authorized  to  take  oaths 
in  the  United  States)  is  carried  aboard 
each  vessel  covered  by  the  Master 
Certificate.  The  certificant  shall  retain 
the  original  Master  Certificate  at  a 
location  in  the  United  States  and  shall 
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make  it  readily  available  for  inspection 
by  United  States  Govei^mient  officials. 

(gj  Upon  revocation  or  other 
invalidation  of  the  Master  Certificate, 
the  certificant  shall  return  the  original 
Certificate  within  10  days  to  the 
Director,  NPFC.  The  cettificant  shall 
ensure  that  all  copies  at  the  Certificate 
are  destroyed.  [ 

§138.120    Certificates,  dieniai  or 
revocation.  I 

(a)  The  Director,  NPRC,  may  deny  a 
Certificate  when  an  applicant — 

( 1 )  Willfully  or  knowdngly  makes  a 
false  statement  in  connection  with  an 
application  for  an  initiil  or  renewal 
Certificate; 

(2)  Fails  to  estabUsh  acceptable 
evidence  of  financial  re  sponsibility  as 
required  by  this  part;    ' 

(3)  Fails  to  pay  the  required 
apohcation  or  certificate  fees; 

(4)  Fails  to  comply  wjith  or  respond  to 
lawful  inquiries,  regulations,  or  orders 
of  the  Coast  Guard  perttdning  to  the 
activities  subject  to  thii  part;  or 

(5)  Fails  to  timely  file  required 
statements,  data,  notifi(^tions,  or 
affidavits.  I 

(b)  The  Director,  NPRC,  may  revoke  a 
Certificate  when  a  certificant — 

(1)  Willfully  or  knowingly  makes  a 
false  statement  in  connection  with  an 
apphcation  for  an  initi^  or  a  renewal 
Certificate,  or  in  coimeqtion  with  any 
other  filing  required  by  this  part; 

(2)  Fails  to  comply  with  or  respond  to 
lawful  inquiries,  regulations,  or  orders 
of  the  Coast  Guard  pertiining  to  the 
activities  subject  to  thisjpart;  or 

(3)  Fails  to  timely  file  required 
statements,  data,  notifiqations,  or 
affidavits. 

(c)  A  Certificate  is  impediately 
invahd,  and  considered  revoked, 
without  prior  notice,  when  the 
certificant —  j 

(1)  Fails  to  maintain  acceptable 
evidence  of  financial  responsibility  as 
required  by  this  part; 

(2)  Is  no  longer  the  repponsible 
operator  of  the  vessel  inj  question;  or 

(3)  Alters  any  Certificate  or  copy  of  a 
Certificate  except  as  peimitted  by  this 
part  in  connection  with  notarized 
certifications  of  copies. 

(d)  The  Director.  NPFC.  advises  the 
applicant  or  certificant.  in  writing,  of 
the  intention  to  deny  or  revoke  a 
Certificate  under  paragr  iph  (a)  or  (b)  of 
this  section  and  states  tie  reason 


therefor.  Written  advicei 


Director,  NPFC,  that  an  Incomplete 
application  will  be  considered 
vvithdrawn  unless  it  is  completed 
within  a  stated  period,  is  the  equivalent 
of  a  denial. 

(e)  If  the  intended  rev  xation  under 
paragraph  (b)  of  this  sec  tion  is  based  on 


from  the 


failure  to  timely  file  the  required 
financial  statements,  data,  notifications, 
or  affidavits,  the  revocation  is  effective 
10  days  after  the  date  of  the  notice  of 
intention  to  revoke,  unless,  before 
revocation,  the  certificant  demonstrates 
to  the  satisfaction  of  the  Director.  NPFC, 
that  the  required  documents  were 
timely  filed  or  have  been  filed. 

(f)  If  the  intended  denial  is  based  on 
paragraph  (a)(1)  or  (a)(4)  of  this  section, 
or  the  intended  revocation  is  based  on 
paragraph  (b)(1)  or  (b)(2)  of  this  section, 
the  applicant  or  certificant  may  request, 
in  writing,  an  opportunity  to  present 
information  for  the  purpose  of  showing 
that  the  appUcant  or  certificant  is  in 
compliance  with  the  part.  The  request 
must  be  received  by  the  Director,  NPFC, 
within  10  days  after  the  date  of  the 
notification  of  Intention  to  deny  or 
revoke.  A  Certificate  subject  to 
revocation  under  this  paragraph  remains 
valid  until  the  Director,  NPFC,  issues  a 
written  decision  revoking  the 
Certificate. 

(g)  An  applicant  or  certificant  whose 
Certificate  has  been  denied  under 
paragraph  (a)  of  this  section  or  revoked 
under  paragraph  (b)  or  (c)  of  this  section 
may  request  the  Director,  NPFC,  to 
reconsider  the  denial  or  revocation.  The 
certificant  shall  file  a  request  for 
reconsideration,  in  writing,  to  the 
Director,  NPFC,  within  20  days  of  the 
date  of  the  denial  or  revocation.  The 
certificant  shall  state  the  reasons  for 
reconsideration.  The  Director,  NPFC, 
issues  a  written  decision  on  the  request 
within  30  days  of  receipt,  except  that 
failure  to  Issue  a  decision  within  30 
days  shall  be  deemed  an  affirmance  of 

a  denial  or  revocation.  Until  the 
Director,  NPFC,  issues  this  decision,  a 
revoked  certificate  remains  invalid.  A 
decision  by  the  Ehrector,  NPFC, 
affirming  a  denial  or  revocation,  is  final 
agency  action.        i 

§138.130    Fees. 

(a)  The  Director.  NPFC,  vnll  not  issue 
a  Certificate  until  the  fees  set  forth  in 
paragraphs  (c)  and  (d)  of  this  section 
have  been  paid. 

(b)  Fees  must  be  paid  in  United  States 
currency  by  check,  draft,  or  postal 
money  order  made  payable  to  the  "U.S. 
Coast  Guard".  Cash  will  not  be 
accepted. 

(c)  Except  as  provided  in  §  138.70(c), 
an  applicant  that  submits  an  application 
for  the  first  time  under  this  part,  shall 
pay  an  initial,  non-refundable 
application  fee  of  $150  for  each  type  of 
application  (i.e.,  individual 
Certificate(s),  Fleet  Certificate,  and 
Master  Certificate).  An  applicant  that 
submits  an  application  for  an  additional 
(i.e.,  supplemental)  individual 


Certificate,  or  to  replace,  amend  or 
renew  an  existing  Certificate,  is  not 
required  to  pay  a  new  application  fee. 
However,  if  an  applicant  for  any  reason 
withdraws  or  permits  the  withdrawal  of 
an  application  for  an  individual 
Certificate(s)  and  the  applicant  holds  no 
valid  individual  Certificate(s),  in  order 
to  reapply  for  an  individual 
Certificate(s)  covering  the  same  or 
different  vessels  the  applicant  shall 
submit  a  new  application  form  and  an 
application  fee  of  $150.  Similarly,  an 
applicant  shall  submit  a  new 
application  form  and  fee  to  obtain  a  new 
Fleet  or  Master  Certificate  following 
invalidation  of  a  Fleet  or  Master 
Certificate. 

(d)  In  addition  to  the  application  fee 
of  $150,  an  applicant  shall  also  pay  a 
certification  fee  of  $80  for  each 
Certificate  requested.  An  applicant  shall 
submit  the  certification  fee  for  each 
vessel  listed  in,  or  later  added  to,  an 
application  for  an  individual 
Certificate(s).  An  applicant  shall  submit 
the  $80  certification  fee  to  renew  or  to 
reissue  a  Certificate  for  any  reason, 
including,  but  not  limited  to,  a  vessel  or 
operator  name  change  or  a  lost 
certificate. 

(e)  A  certification  fee  is  refunded, 
upon  receipt  of  a  written  request,  if  the 
application  is  denied  or  withdrawn 
before  issuance  of  the  Certificate. 
Overpayments  of  application  and 
certification  fees  are  refunded,  on 
request,  only  if  the  refund  is  for  $50  or 
more.  However,  any  overpayments  not , 
refunded  wrill  be  credited,  for  a  period 
of  three  years  from  the  date  of  receipt 
of  the  monies  by  the  Coast  Guard,  for 
the  applicant's  possible  future  use  or 
transfer  to  another  applicant  under  this 
part. 

§138.140    Enforcement 

(a)  Any  person  who  fails  to  comply 
with  this  part  with  respect  to  evidence 
of  financial  responsibility  under  section 
1016  of  OPA  90  (33  U.S.C.  2716)  is 
subject  to  a  civil  penalty  of  not  more 
than  $25,000  per  day  of  violation,  in 
accordance  with  section  4303(a)  of  OPA 
90  (33  U.S.C.  2716a{a)).  In  addiUon, 
under  section  4303(b)  of  that  Act  (33 
U.S.C.  2716a(b)),  the  Attorney  General 
may  secure  such  relief  as  may  be 
necessary  to  compel  compliance  with 
this  part  including  termination  of 
operations.  Fiuther,  any  person  who 
fails  to  comply  with  this  part  vdth 
respect  to  evidence  of  financial 
responsibihty  under  section  108(a)(1)  of 
CERCLA  (42  U.S.C.  9608(a)(1))  is  subject 
to  a  Class  I  administrative  civil  penalty 
of  not  more  than  $25,000  per  violation 
and  a  Class  II  administrative  civil 
penalty  or  judicial  penalty  of  $25,000 


per  day  of  violation  (or  $75,000  per  day 
in  the  case  of  a  second  or  subsequent 
violation),  in  accordance  with  section 
109(a)  of  CERCLA  (42  U.S.C.  9609(a)). 

(b)  The  Secretary  of  the  Treasury  shall 
withhold  or  revoke  the  clearance 
required  by  section  4197  of  the  Revised 
Statutes  (46  U.S.C.  91)  to  any  vessel 
subject  to  this  part  that  does  not 
produce  evidence  of  financial 
responsibility  required  by  this  part. 

(c)  The  Coast  Guard  may  deny  entry 
to  any  port  or  place  in  the  United  States 
or  the  navigable  waters  of  the  United 
States,  and  may  detain  at  a  port  or  place 
in  the  United  States  in  which  it  is 
located,  any  vessel  subject  to  this  part, 
which,  upon  request,  does  not  produce   ' 
evidence  of  financial  responsibility 
required  by  this  part. 

(d)  Any  vessel  subject  to  this  part 
which  is  found  in  the  navigable  waters 
without  the  necessary  evidence  of 
financial  responsibility  is  subject  to 
seizure  by  and  forfeiture  to  the  United 
States. 

(e)  Knowingly  and  willfully  using  an 
invalid  Certificate,  or  any  copy  thereof.  . 
is  fiaud. 

§138.150    Service  of  process. 

(a)  When  executing  the  forms  required 
by  this  part,  each  applicant  and 
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per  day  of  violation  (or  $75,000  per  day 
in  the  case  of  a  second  or  subsequent 
violation),  in  accordance  with  section 
109(a)  of  CERCLA  (42  U.S.C.  9609(a)). 

(b)  The  Secretary  of  the  Treasury  shall 
withhold  or  revoke  the  clearance 
required  by  section  4197  of  the  Revised 
Statutes  (46  U.S.C.  91)  to  any  vessel 
subject  to  this  part  that  does  not 
produce  evidence  of  financial 
responsibility  required  by  this  part. 

(c)  The  Coast  Guard  may  deny  entry 
to  any  port  or  place  in  the  United  States 
or  the  navigable  waters  of  the  United 
States,  and  may  detain  at  a  port  or  place 
in  the  United  States  in  which  it  is 
located,  any  vessel  subject  to  this  part, 
which,  upon  request,  does  not  produce 
evidence  of  financial  responsibility 
required  by  this  part. 

fd)  Any  vessel  subject  to  this  part 
which  is  foimd  in  the  navigable  waters 
without  the  necessary  evidence  of 
financial  responsibility  is  subject  to 
seiziue  by  and  forfeiture  to  the  United 
States. 

(e)  Knowingly  and  willfully  using  an 
invalid  Certificate,  or  any  copy  thereof, 
is  fraud. 

§138.150    Service  of  process. 

(a)  When  executing  the  forms  required 
by  this  part,  each  applicant  and 
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guarantor  shall  designate  thereon  a 
person  located  in  the  United  States  as 
its  agent  for  service  of  process  for 
purposes  of  this  part  and  for  receipt  of 
notices  of  designations  and 
presentations  of  claims  under  the  Acts 
(collectively  referred  to  as  "service  of 
process").  Each  designated  agent  shall 
acknowledge  the  designation  in  writing 
unless  the  agent  has  already  furnished 
the  Director,  NPFC,  with  a  "master" 
(i.e.,  blanket)  concurrence  showing  that 
it  has  agreed  in  advance  to  act  as  the 
United  States  agent  for  service  of 
process  for  the  applicant,  certificant,  or 
guarantor  in  question. 

(b)  If  any  applicant,  certificant,  or 
guarantor  desires,  for  any  reason,  to 
change  any  designated  agent,  the 
applicant,  certificant,  or  guarantor  shall 
notify  the  Director.  NPFC,  of  the  change 
and  furnish  the  relevant  information, 
including  the  new  agent's 
acknowledgment  in  accordance  with 
paragraph  (a)  of  this  section,  if  a 
"master"  concurrence  is  not  applicable. 
In  the  event  of  death,  disability,  or 
unavailabiUty  of  a  designated  agent,  the 
apphcant,  certificant,  or  guarantor  shall 
designate  another  agent  in  accordance 
with  paragraph  (a)  of  this  section  within 
10  days  of  knowledge  of  any  such  event, 


The  applicant,  certificant,  or  guarantor 
shall  submit  the  new  designation  to  the 
Director,  NPFC.  The  Director,  NPFC, 
may  revoke  a  certificate  if  an  applicant, 
certificant,  or  guarantor  fails  to 
designate  and  maintain  an  agent  for 
service  of  process. 

(c)  If  a  designated  agent  can  not  be 
served  because  of  death,  disability, 
unavailability,  or  similar  event  and 
another  agent  has  not  been  designated 
under  this  section,  then  service  of 
process  on  the  Director,  NPFC,  will 
constitute  valid  service  of  process. 
Sen,:  ice  of  process  on  the  Director, 
NPFC,  will  not  be  eflective  unless  the 
server — 

(1)  Sends  the  applicant,  certificant,  or 
guarantor  (by  registered  mail,  at  its  last 
known  address  on  file  with  the  Director, 
NPFC),  a  copy  of  each  document  served 
on  the  Director,  NPFC;  and 

(2)  Attests  to  this  registered  mailing, 
at  the  time  process  is  served  upon  the 
Director.  NPFC,  indicating  that  the 
intent  of  the  mailing  is  to  effect  service 
of  process  on  the  apphcant,  certificant, 
or  guarantor  and  that  service  on  the 
designated  agent  is  not  possible,  stating 
the  reason  why. 

eauNC  CODE  4»ia-i4-M 
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Ipp'-ndix  -A   to   Part    I  i8   -   Application   Forn 


DEPAfJlTMENTOFTRANSPORTATION 

US.  COAST  GUARD 
CG-5585 

APPLICATION  FOR  VESSEL  CERTIFICATE  OF 
RNANC1AL  RESPONSIBILITY  (WATER  POLLUTION) 


LRES 

fapcAcant 


130  mrt  p»-  respofxfcflH 
AppfDvao  0MB  No  21 15-05^5 


GENERAL 
(PART  I  OF  4  PARTS) 


I.  (a)  LeQalnam«of  apcActrit  (name  of  raspcnsitie  operator  of  all  vessM  listed  in  Part  li): 


'r)  TraiM  nam*,  imtf. 


|b)  Efltfittt  aqurvawni  oi  legal  iwwne  if  custunarily  written  m  languag*  other  Utan  6nglcA: 


2.  is  in«  the  first  time  tive  aAowe-rvamed  applicant  s  suCmitting  appicatnrt  FonnOG-55857 


•P 


YES 


Dno 


WMO*.  wttflt  Coast  QuaM  control  mjtntier  was  assigned  to  ttt*  first 
OG-SStS? 


mpic^tt^fonw 


INSTRUCTIQNS 

Please  type  or  priot  and  submit  this 
application  to  Dinctor.  Coast  Guard  NatioDal 
PoUutioD  Funds  CenUr  (cv),  A200  Wilsoa 
Boulevard.  SuiU  1000,  ArUnstsa,  VA  22243- 
1804.  The  appliratioa  is  in  foiir  parts:  Part  1  - 
General;  Part  D -Evidence  of  Financial 
Responsibility;  Part  in  -  DedanitioB;  Put 
IV -Concurrence  of  Agent  Applicants  most 
•aswer  afl  applicable  questioBs.  If  a  question 
docs  not  apply,  answer  "aotapp&cable.* 
Incomplete  applicatioas  wifl  be  returned.  If 
additional  space  is  irquireti,  supplemental 
Accts  may  be  attached.  Ail  iafonoation  must 
be  provided  in  the  English  language. 


THIS  SPACE  FOR  USE  BY  USCX3  ONLY 


1  State  appiicanrs  legaJ  fo<m  of  orgamzatnn,  la.,  wAather  operating  as  an  individual,  corporation,  partnerstiip.  association,  jomt  stock  company, 
business  tnjst.  or  ot^er  organtzad  group  of  persoris  (wlMihar  inoorporaied  or  noQ  or  as  a  (ooalyar,  Ifustaa.  or  other  iQuidatirtg  a(^ 
descnpe  currant  business  actMies  and  ler^  of  time  •noaoed  Ihefwi. 


(a)  K  a  corpofation.  a&s<£iaLion.  or  otner  orgari^aiion.  indicata: 


Slate  m  u^  Urvtad  States,  or  foreign  country,  in  wTucfi  incorporated  or  organized: 


iSia: 


(b)  If  a  partnersfiip,  prov  3e  name  and  address  of  each  partner. 


Dale  of  incorporation  or  organizatiort: 


4  Name  and  address  of  app.cart  5  '.^n.iM  Suies  agent  or  other  person  authorized  t)y  applicant  to  accept  service  of  process  and  receipt  of  noicas 
of  designations  and  presentations  o(  oaims  m  the  United  States  (coOectr^efy  referred  to  as  'setvioe  Of  process')  (See  Pan  IV)  (U.  S.  appicams 
may  appoint  t^emse^es  as  agent.  e4iminatM>g  the  need  to  complele  Part  IV.) 


PREVIOUS  EOtnON  IS  OSSQUTE 
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Reverse  of  CG-55S5 


EVIDENCE  OF  FD^ 


5.  List  all  applicant's  vessels  which  re< 
columrt  (f)  indicate  the  number  "1*  I 
ttv'  operator  is  not  the  registered  ov 


NOTE:    Designate  the  type  of  vessel  by  usin 


CARGO  VESSELS.  SELF-PROPPI I  f[) 

Broalibuai  tieigtitar         to 

Containership  *         11 

Roa  ort-ro«  off  12 

Barge  cairiar  (e.g..  lash,  seabee)        J9 

Combinaiiofl  breakbulk  containershlp  ■         14 

Combination  roN  on-rel  off  containetstiip  * 

Combination  barge  carrier  containershlp  * 

Tanker         17 

Dry  bulk  canier         18 

Afl  other  seV-propeOed  cargo  vessels         19 

OO/bulk/ora  carrier  (OBO)         20 


tj 
16 


*  Containership  categories  should  be  as: 

multi-tier  container  deckloads. 
••   Passenger  categories  should  be  assigr 
***   Includes  floating  cranes,  dredges,  dock 


5.  (g)    If  applicant  indicated  '2'  for  any  v 


NAME  OF  VESSEL 
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Reverse  of  CG-5535 


EVIDENCE  OF  FINANCIAL  RESPONSIBILITY  (PART  II  OF  4  PARTS) 


5.    Ust  atl  applicanrs  vessels  which  reouire  Certificates  of  Financial  Responsibility  under  33  CFR  138  12    in 


NAME  OF  VESSEL 
(a) 


rrVPEOF 

VESSEL 

(See  note 

below) 

(b) 


CX)UNTRY 

OF 
REGISTRY 

(c) 


US  VESSELS:  Documental  ion  Number 
FOREIGN  VESSELS:  International 
Maritime  Organization  (IMO)  Number 
or  Country  of  Registration  Number  if 
no  IMO  number  has  been  assigned, 
(d) 


GROSS 
TONS 

(e) 


or 

•2" 

(0 


NOTE:    Designate  the  type  of  vessel  by  using  a  number  from  one  of  the  following  categories: 

PASSENGER  VFRSp|  ^ 
Passenger  vessel  •  •         30 


CARGO  VESSELS.  SELF-PRDPFI I  pp 

Breatibu*  bBlgtiter         10 

Containersrup  *         ii 

Roa  on-ia«  off         tS 

Barge  cairier  (e.g..  lasH  soabee)         J3 

Combination  breakbulk  containerstilp  * 

Combination  roM  on-ro«  off  eontainefSfiip 

Combinatioa  barge  carrier  containersbip  * 

Tanlcer         17 

Dry  bulk  canier         18 

AR  otner  self-propelled  cargo  vessels 

Oa/bulk/ore  carrier  (OBO)         20 


Combination  passenget/targo 
vessel  *  •        31 


14 


Feny 


32 


15 
16 


RECREATIONAL  VESSELS 
Al  types  of  pleasure  craA         40 


19 


UTILITY  CRAPT 

Tank  barge  60 

Tug  and  lowboat        si 

Barge  and  scow         S2 

Mobile  offsbore 

drilling  unit  53 

Fshmg  vessel         54 
Factory  vessel         55 
Research  vessel         5C 
A«  other  utiMy  craft  "•  57 

MISCELLANEOUS 
Vessels  not  otherwise  specified     GO 


-  Tw^acia   riix  uuwrwise  SpeC 


5.  (g)    If  applicant  indicated  •2'  for  any  vessel  listed  above  in  column  5(f).  indicate: 


NAME  OF  VESSEL 


OWNER 


OWNER'S  MAIUNG  ADDRESS 
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PART  U  (CONTD) 


are  appticaMe  to  fw  appicabon: 


rwpoiwMWy.  Cltsck  i»«  apcMopnata  box|es)  tokw  and  answar  on>)f  Oia  Min(s)  ««(«icli 


i    1     Insurance 

(Answer  itam  T) 


Q  Surety  Bond 
(Answer  item  8) 


I    I  Financial  Guaranty 
(Answer  it&n  9) 


I    I     Seif-hisurance 
(Answer  item  10) 


I    I  Other  evidence 
(Answer  item  1 1) 


7.     WaiT^aMadafeasor«ppicawritaMiaaoaflMara*>y  (litMayicaa^inarBncBafie^pttti^iagwOreay.ClaaaC^^ 

Camw.  or/ns</rarx»(aaran»fowi>CG-55agflr(>«af<art»surar>caGi>araf>»/=iorrnCG-55aS-f.  musttwAMtwAaresCortiAcafs  witftw 


T     Total  amount  of  v^Wf  bond  guaranty. 


Naina  and  addrasa  ot  appiicarrs  suraiy  boiKi  guararttor  tStraq^  Bond  CtMramy /^orm  C6-5506-J?  m<«r  M 


9.      Naaw  ana  adorass  of  appfccanrs  financial  guaranlor  (Fmsnaal  Guaranry  Form  CG-5See-3.  or  Master  Fmanaal  Guaranty  Form  CG-5St6-4. 

and  an  rwjutraa  fnanaai  data  must  bs  Hied  before  a  Certificate  wui  be  issued^. 


Financial  Guaran  Ws  fiscal  year 


(Month) 


IKyT 


10 


(Momti) 


(^y) 


10.    If  applicant  ntanos  (o  qualify  as  a  self-insurer,  attacn  all  required  financial  data  and  indicate  fiscal  year 


(Month) 


(Cay) 


(Month) 


(Day) 


I.   ifappticantHitendsloqualifythiougnoiherevlOenoe.  supptyal nforrnation required  t>y3j%;i  A  t38.80(bHS). 


Federal  Register  /Vol. 


Reverse  of  CG-558S 


12.  Applicanrs  mailmg  address  (street,  number,  pc 
box.  city,  state  or  country.  Indicate  ZIP  code  if 
Unted  States): 


13.    Tetetax  number  and/or  telex  number  and  ansiM 


I  dedare  that  t  have  examined  th 
t)est  of  my  knowledge  and  belief,  it  is  true 
above  is  the  responsible  operator  of  ail  ve 
agent  designated  in  item  4  of  Part  I  above 
Director.  Coast  Guard  National  Pollution  I 
event  the  Director,  Coast  Guard  National 
signed  this  application  in  my  capacity  as  i 
pursuant  to  the  power  vested  in  me  by  the 


SlGrjATUREOFALT 


NOTE;     Please  be  sure  that  Parts  I.  II,  and  III  have  t> 
Part  iv,  attached. 

NO  CERTIFICAT 
FORM  Hi 


COMMEMTS; 


Any  peraon  who  knowingly  and  wlltfully  make*  a 


Federal  Register  /Vol.  59.  No.  126  /  Friday.  July  1.  1994  /  Rules  and  Regulations  34239 

RevafS«o(CG-558S 


DECLARATION  (PART  III  OF  4  PARTS) 


12.    Appiicanfs  maibng  address  (street,  number,  post  office 
box.  city,  state  or  countiy.  Indicate  ZIP  code  if  in  Itte 
United  States): 


13.    Tetetax  number  and/or  telex  number  and  anstwerback: 


14.     Type  or  print  in  uus  space  me  name  and  title  of  tneofficalwno 
is  signirtg  ths  appbcation: 


15.    Address  oT  prnopal  offics  m  ttie  Urated  Sutes  (it  any). 


16.    Teiepnonena  (a/ea  code  ana  numoar^. 


I  dedare  that  I  have  examined  this  application,  including  any  accompanying  schedules  and  staterrients  and  to  the 
t)est  of  my  knowledge  and  belief,  it  is  true,  correct,  and  complete.  Furthermore,  the  applicant  named  in  item  1  (a)  of  Part  I 
above  e  the  responsible  operator  of  all  vessels  now  listed  in  or  later  added  to  this  application,  t  agree  that  in  the  event  the 
agent  designated  in  Hem  4  of  Part  I  above,  or  that  agenTs  replacement  as  may  be  designated  later  with  the  approval  of  the 
Director.  Coast  Guard  National  Pollution  Funds  Center,  cannot  be  served  due  to  death,  disability,  unavailability,  or  similar 
event,  the  Director.  Coast  Guard  National  Pollution  Funds  Center,  is  considered  the  agent  for  service  of  process.  I  have 
signed  this  application  in  my  capacity  as  an  authorized  official  of  the  applicant,  or.  It  acting  under  a  power  of  attorney 
pursuant  to  the  power  vested  in  me  by  the  applicant  as  evidenced  by  the  attached  power  of  attorney 


IMPORTANT 


DATE 


SIGNATURE  OF  AUT>iORI2ED  OFFICI/O. 


NOTE:     Ptese  be  sure  ttwt  Parts  I,  ll,  and  ill  nave  been  completed  in  fuH  and  that  Part  iii  has  been  cateo  and  swed  Then  proceed  to 
Part  IV,  aitacned. 

NO  CERTIFICATE  WILL  BE  ISSUED  UNLESS  A  COMPLETED  APPLICATIOM 
FORM  HAS  BEEN  RECEIVED.  PROCESSED  AHD  APPROVED. 


COMMENTS: 


mnj 


Any  person  who  knowingly  and  willfully  make*  a  false  statement  In  this  sppUcatlon  Is  subject  to  lh»  sanctions  prescribed  In  18  U.S.C.  1001. 
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Federal  Register  /  Vol.  ! 


Appendix  B  to  Pe 


CONCURRENCE  OF  AGENT  (PART  IV  OF  4  PARTS) 


PART  rv- A  musf  be  eomplet«d  by  the  patson  dacignatod  in  iam  4  of  Part  I  to  serva  as  appticanrs  United  States  agent  for  service  of 
prooacs  Part  iv-6  must  baoomp«atad  by  ma  applicant  A/tor  Parts  IV-A  and  IV-B  are  completed.  Part  iv  should  be  submitted  to  tna 
DmOtx.  Coast  Guaid  Nabonal  Pollution  Funds  Caniar,  by  Hw  applicani  or  by  th«  agent,  eitttar  separately  or  togetner  with  Parts  I,  II. 
andin   (Panrt/nomin(Mbeeofrvi»imi»lh»agBniatagnmMnumiVofPania^Baayhassut)mmadtotheUS^C^ 
t>taf*»Ckinarr9nc0alA^jarit.agrear^jtos&ni*ont)ehaHolcan»mafipiicafitswtw  Pan  IV  also  need  noi  be  compiatBd 

ttrmap(HicanteaUntaaSM»santayanahasappo»itadiOalfasaoenimtBm4ofPwtl.) 


It  is  hereby  i  igreed  that 


PARTIV-A 


shall  serve  as  th«  applicant's  United  States  agent  for  service  of  process  for  purposes  of  33  CFR  part  1 38.  This 
designation  and  agreement  shall  cease  immediately  in  the  event  the  applicant  designates  a  new  agent  acceptable 
to  the  Director,  National  Pollution  Funds  Center. 

Date: 


Signature  of  per;  on  signing  on  behalf  of  agent 


Title: 


Business  address 


Name  of  applica/ 1  (from  item  1(a)) 


Date: 


Type  or  Print  Nar  le  and  Title 


PART  rV-B  (TO  BE  COMPLETED  BY APPUCANT) 


Signature  of  auth  prized  official  signing  on  tiehalf  of  applicant 


(Person  signing  here  should  aso  sign  in 
appropriate  place  on  Pan  ill) 


-5- 


INSURANCE  GUARANTY 

RESPONSIBILITY  UNDER 

COMPREHENSIVE  ENVIRO] 

LIABI] 


The  undersigned  insure 
that  for  purposes  of  com 
provisions  of  the  Oil  Pc 
Comprehensive  Environmenta 
Act,  as  amended  ("CERCLA"), 
the  vessel  owners,  operat 
"Assureds")  of  each  respec 
("covered  vessel")  are  inst 
damages  to  which  the  Assu 
1002  of  OPA  90,  as  limited 
of  CERCLA,  as  limited  by  $ 
an  amount  equal  to  the 
accordance  with  the  Applic 
covered  vessel. 

The  amount  and  scope  o 
Insurer  is  not  conditioned 
agreement,  or  understandli 
Coverage  hereunder  is 
responsibility  under  each  ( 
effect  at  the  time  of  tl 
releasee s)  giving  rise  to  c 


with  offices  at 


is  designated  as  the  Insure 
of  process  for  the  purpos 
notices  of  designation  and 
If  the  designated  agent  can 
unavailability,  the  Direct! 
Center  ("Center"),  is  the  a< 

The  Insurer  consents 
claim,  including  any  claim 
damages  arising  under  sectd 
1004(a),  or  section  107  (a 
107(c)(1)(A)  and  (B),  or  be 
direct  action  under  OPA  90 
incident  shall  not  exceed  1 
Applicable  Amount  Table  bel( 
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Appendix  B  to  Part  138  -  Insurance  Guaranty  Form 

Insurance  Co.  Form  No. 

DEPARTMENT  OF  TRANSPORTATION 

U.S.  COAST  GUARD 

CG-5586 

INSURANCE  GUARANTY  FURNISHED  AS  EVIDENCE  OF  FINANCIAL 

RESPONSIBILITY  UNDER  THE  OIL  POLLUTION  ACT  OF  1990  AND  THE 

COMPREHENSIVE  ENVIRONMENTAL  RESPONSE,  COMPENSATION  AND 

LIABILITY  ACT,  AS  AMENDED 

The  undersigned  insurer  or  insurers  ("Insurer")  hereby  certifies 
that  for  purposes  of  complying  with  the  financial  responsibility 
provisions  of  the  Oil  Pollution  Act  of  1990  ( "OPA  90" )  and  the 
Comprehensive  Environmental  Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  (referred  to  collectively  as  the  "Acts"), 
the  vessel  owners,  operators,  and  demise  charterers  ("Assured"  or 
"Assureds")  of  each  respective  vessel  named  in  the  schedules  below 
("covered  vessel")  are  insured  by  it  against  liability  for  costs  and 
damages  to  which  the  Assureds  may  be  subject  under  either  section 
1002  of  OPA  90,  as  limited  by  section  1004(a),  or  section  107(a)(1) 
of  CERCLA,  as  limited  by  sections  107(c)(1)(A)  and  (B),  or  both,  in 
an  amount  equal  to  the  total  applicable  amount  determined'  in 
accordance  with  the  Applicable  Amount  Table  below,  respecting  each 
covered  vessel. 

The  amount  and  scope  of  insurance  coverage  hereby  provided  by  the 
Insurer  is  not  conditioned  or  dependent  in  any  way  upon  any  contract, 
agreement,  or  understanding  between  an  Assured  and  the  Insurer! 
Coverage  hereunder  is  for  purposes  of  evidencing  financial 
responsibility  under  each  of  the  Acts,  separately,  at  the  levels  in 
effect  at  the  time  of  the  incident(s),  release(s)  or  threatened 
release(s)  giving  rise  to  claims. 


(Name  of  Agent) 


with  offices  at 


is  designated  as  the  Insurer's  agent  in  the  United  States  for  service 
of  process  for  the  purposes  of  this  guaranty  and  for  receipt  of 
notices  of  designation  and  presentations  of  claims  under  the  Acts. 
If  the  designated  agent  cannot  be  served  due  to  death,  disability,  or 
unavailability,  the  Director,  Coast  Guard  National  Pollution  Funds 
Center  ("Center"),  is  the  agent  for  these  purposes. 

The  Insurer  consents  to  be  sued  directly  with  respect  to  any 
claim,  including  any  claim  by  right  of  subrogation,  for  costs  and 
damages  arising  under  section  1002  of  OPA  90,  as  limited  by  section 
1004(a),  or  section  107(a)(1)  of  CERCLA,  as  limited  by  sections 
107(c)(1)(A)  and  (B),  or  both,  against  any  Assured.  However,  in  any 
direct  action  under  OPA  90  the  Insurer's  liability  per  vessel  per 
incident  shall  not  exceed  the  amount  determined  under  part  I  of  the 
Applicable  Amount  Table  below  and,  in  any  direct  action  under  CERCLA, 
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the  Insurer' 
shall   not 
Applicable 
invoke  only 


liabxJity  per  vessel  per  release  or  threatened  release 
ijxceed   the   amount  determined   under  part   II   of   the 
Amount  Table  below.    The  Insurer  shall  be  entitled  to 
:he  following  rights  and  defenses  in  any  direct  action: 


(1)  The  incident,  release,  or  threatened  release 
was  caused  by  the  willful  misconduct  of  the  Assured. 

(2)  Any  defense  that  the  Assured  may  raise  under 
the  Acts. 

(3)  A  defense  relating  to  the  amount  of  a  claim 
or  claims,  filed  in  any  action  in  any  court  or  other 
proceeding,  that  exceeds  the  amount  of  this  guaranty 
with  respect  to  an  incident  or  with  respect  to  a 
release  or  threatened  release. 

;4)  A  defense  relating  to  the  amount  of  a  claim 
or  cJ  aimff"~i:hat  exceeds  the  amount  of  this  guaranty, 
which  amoun^e  is  based  on  the  gross  tonnage  of  a 
coversd  vessel  as  entered  on  the  vessel's 
International  Tonnage  Certificate  or  other  official, 
appllfcable  certificate  of  measurement,  except  where 
the  {r^^arantor  knew  or  should  have  known  that  the 
applicable  tonnage  certificate  was  incorrect. 

15)  The  claim  is  not  one  made  under  either  of  the 
■ 
than  four  Insurers  (including  lead  underwriters)  may 
execute  thisi  guaranty.  If  more  than  one  Insurer  executes  this 
guaranty,  each  Insurer  binds  itself  jointly  and  severally  for  the 
purpose  of  allowing  joint  action  or  actions  against  any  or  all  of  the 
Insurers,  and!  for  all  other  purposes  each  Insurer  is  bound  for  the 
payment  of  sums  only  in  accordance  with  the  percentage  of 
participatiori  set  forth  opposite  the  name  of  the  Insurer  below.  If 
no  percentage  of  participation  is  indicated  for  an  Insurer  or 
Insurers,  th«s  liability  of  such  Insurer  or  Insurers  shall  be  joint 
^or  the  total  of  the  unspecified  portions. 


and  several  f 


for 


Insurer 
insurance 


is  designate^ 
guarantors 
not  limited 
designation, 
only  one 

The 
in  relation 
occurring  on 
date  of  this 
each  incident 
under  section 
with  respect 

The  e 
the  date  the 
each  covered 


CG-5586 


(Name  of  kad  guarantor) 

as  the  lead  guarantor  having  authority  to   bind  all 

actions  of  guarantors  under  the  Acts,  including  but 

;o  receipt  of  designation  of  source,  advertisement  of  a 

and  receipt  and  settlement  of  claims  (Inapplicable  if 

executes  this  guaranty). 

evidenced  by  this  guaranty  shall  be  applicable  only 

to  each  Incident,   release,   and  threatened  release 

or  after  the  effective  date  and  before  the  termination 

guaranty  and  shall  be  applicable  only  in  relation  to 

,  release  and  threatened  release  giving  rise  to  claims 

1002  of  OPA  90  or  section  107(a)(1)  of  CERCLA,  or  both, 

to  any  of  the  covered  vessels. 

date  of  this  guaranty  for  each  covered  vessel  is 
vessel  is  named  in  or  added  to  the  schedules  below.  For 
vessel,  the  termination  date  of  this  guaranty  is  30  days 


f  fective 


-         Federal  Register  /  Vol.  5 

after  the  date  of  receipt 
Insurer  has  elected  to  t 
guaranty  and  has  so  notif 
schedule  below. 

Termination  of  this  g 
affect  the  liability  of  tl 
release,  or  threatened  r 
termination  becomes  effecti 

If,  during  the  currer 
that  an  additional  vessel  1 
Insurer  accedes  to  that  rec 
vessel  is  considered  incli 
vessel. 

Title  33  CFT?  part  138 

Effective  date  of  cove 
guaranty : 


[NOTE:  For  each  additional  : 
manner  as  for  Insurer  above. 
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after  the  date  of  receipt  by  tht  Ceater  of  written  notice  that  the 
Insurer  has  elected  to  terminate  the  insurance  evidenced  by  this 
guaranty  and  has  so  notified  the  vessel  operator  identified  on  the 
schedule  below. 

Termination  of  this  guaranty  as  to  any  covered  vessel  shall  not 
affect  the  liability  of  the  Insurer  in  connection  with  an  incident 
release,  or  threatened  release  occurring  prior  to  the  date  the 
termination  becomes  effective. 

If,  during  the  currency  of  this  guaranty,  an  Assured  requests 
that  an  additional  vessel  be  made  subject  to  this  guaranty  and  if  the 
Insurer  accedes  to  that  request  and  so  notifies  the  Center,  then  that 
vessel  is  considered  included  in  the  schedules  below  as  a  covered 
vessel. 

Title  33  CFR  part  138  governs  this  guaranty. 

Effective  date  of  coverage  for  vessels  originally  named  in  this 
guaranty: 


(day/momh/year) 


(Name  of  Insurer) 


(Percentage  of  Panicipaiion) 


(Maihng  Address) 


By: 


(Signature  of  Official  Signing 
On  Behalf  of  Insurer) 


(Typed  Name  and  Title  of  Signer) 


[NOTE:  For  each  additional  Insurer,  provide  information  in  the  same 
manner  as  for  Insurer  above.] 


CG-S586 
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APPLICABLE  AMOUNT  TABLE 


(I)   Appllcabtle  Amount  Under  the  Oil  Pollution  Act  of  1990 


VESSEL  TYPE 


Tank  vessel 


Tank  vessel 


Vessel  other 
than  a  tank 
vessel 


VESSEL'S  GROSS  TONR  APPLICABLE  AMOUNT 

Over  300  gross  tons*  The  greater  of 

but  not  to  exceed  $2,000,000  or 

3,000  gross  tons.  $1,200  per  gross  ton. 


Over  3,000  gross 
tons . 


Over  300  gross  tons, 


The  greater  of 
$10,000,000  or 
$1,200  per  gross  ton. 


The  greater  of 

$500,000  or 

$600  per  gross  ton. 


*  This  minirium  gross  ton  limit  does  not  apply  to  any  vessel 
using  the  waters  of  the  U.S.  Exclusive  Economic  Zone  to 


transship  or 
jurisdiction 
138^a2(a)(l)j 


lighter  oil  destined  for  a  place  subject  to  the 
of  the  United  States  (as  specified  in  33  CFR 


(II)  ApplicablJe  Amount  Under  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act,  as  Amended. 


VESSEL 


rVPE 


Vessel  over 
carrying  haz 
as  cargo 


3  DO  gross  tons 
ardous  substance 


Any  other  vespel  over  300 
gross  tons 


(III)   Total  Atpl 
calculated  und^r 
under  (II). 


CC-5586 


APPLICABLE    AMOUNT 

The  greater  of 

$5,000,000  or 

$300  per  gross  ton. 


The  greater  of 

$500,000  or 

^300  per  gross  ton, 


icable  Amount  =  Maximum  applicable  amount 

( I )  plus  maximum  applicable  amount  calculated 


Federal  Register  /  Vol. 


Insurance  Ouaranty  Fonn  CG-5586  No. 
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SCHEDULEOFVESSELS 


VESSEL 


GROSS  TONS 


ASSURED 
OPERATOR 


Insurance  Ouaranty  Foim  CG-5586  No. 
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VESSEL 


Insurance  Guaranty  Foim 


SCHEDULE  OF  VESSELS 
ADDED  TO  ABOVE  VESSELS 


GROSS  TONS 


ASSURED 
OPERATOR 


DATE 
ADDED 


Federal  Register  /  Vol.  5 


Appendix^  C  to  Part  136 


DEPARTMH 


U.J 


MASTER  INSURANCE  GUARAN- 

RESPONSIBILITY  FOR  BUILDEF 

VESSELS  UNDER  THE  O] 

COMPREHENSIVE  ENVIRONS 

LIABILIT 


The  undersigned  insu 
certifies  that  for  purpos 
responsibility  provisions 
("OPA  90")  and  the  Com 
Compensation,  and  Liability 
to  collectively  as  the  "Acti 


(Nair 


and  any  separate  demise 
referred  to  as  "Assured" )  ( 
insured  by  it  against  liab; 
the  Assured  may  be  subject 
as  limited  by  section  1004 (c 
limited  by  sections  107(c) ( 
equal  to  the  total  applies 
with  the  Applicable  Amount 
vessel.   This  guaranty  is  i 
for  which  either  or  both  A 
and  which  the  Assured  holds 
scrapping,  or  sale. 

The  amount  and  scope  o 
by  the  Insurer  is  not  condd 
any  contract,  agreement,  or 
the  Insurer.  Coverage  here 
financial  responsibility  unc 
the  levels  in  effect  at  the 
or  threatened  release(s)  giv 


with  offices  at 


X-5586  No. 


is  designated  as  the  Insure 
service  of  process  for  puirpo 
of  notices  of  designation  ar 
Acts.   If  the  designated  ag 
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Appendix:  C   to   Part   138    -   Master   Insurance  Guaranty   Form 

Insurance  Co.  Form  No. 


DEPARTMENT   OF   TRANSPORTATION 

U.S.    COAST   GUARD 

CG-5586-1 

MASTER  INSURANCE  GUARANTY  FURNISHED  AS  EVIDENCE  OF  FINANriAi 
RESPONSIBILITY  FOR  BUILDERS,  REPAIRERS.  S:i5vPPERS  OR  SELL^^^ 
VESSELS  UNDER  THE  OIL  POLLUTION  ACrOF1990'AND  THE 
COMPREHENSIVE  ENVIRONMENTAL  RESPONSE,  COMPENSATION  AND 

LL\BILITY  ACT,  AS  AMENDED 

The     undersigned      insurer     or     insurers      r  "incsnT-or-'M      k«^«w 

""^""^"'f^,!*^^^     '°^     purposes     of     compTyfng     with     the     financial 

J'-ognn"!^''^  h^^°7k  ^^°"o^     °^     *^^     Oil     Pollution     Act     o?i9lJ 
(    OPA  90    )        and       the       Comprehensive       Environmental       Response 
Compensation     and  Liability  Act,    as  amended   ("CERCLA"),    ulfer?ld 
to  collectively  as  the   "Acts"),  vrererrea 


(Name  of  Assured  Operator) 


^22  ^"J  separate  demise  charterer  and  owner  (collectivelv 
fnf^'''"H'^K'^°.r  \^^"^«d")  of  each  vessel  covered  hereunder  are 
insured  by  it  against  liability  for  costs  and  damages  ?owh?ch 
the  Assured  may  be  subject  under  either  section  1002  of  OPA  90 
??  ^i'^i^S'^  ^^  section  1004(a),  or  section  107(a)(1)  of  CERCLA  as 
limited  by  sections  107(c)(1)(A)  and  (B),  or  both   in  an  am^un? 

w?th^hf  A^'^^i.'^^K?'  fPP^i^^*'^^  amount  d4termined  '  in  acco?Sance 
^i!Li  JPP^i^ab^^  Amount  Table  below,  respecting  each  covered 
?r  b  ^Th^s  guaranty  is  applicable  in  relation  to  any  vessel 
fnH  J:?/''^^  .V'''^^''  °^.  ^""^  '^^^^  ^^^"i^^  financial  responsib????y 
strapping, 'o?  sll^^   ^°''^  '°^  ^^^^^^^^  °^  construction,  repai? 

Hx,  ^J^%  amount  and  scope  of  insurance  coverage  hereby  provided 
by  the  Insurer  xs  not  conditioned  or  dependent  in  any  way  upln 
any  contract,  agreement,  or  understanding  between  the  Assured^? 
the  Insurer.  Coverage  hereunder  is  for  purposes  of  evidlnc?na 
financial  responsibility  under  each  of  the  aSs,  separately  at 
the  levels  in  effect  at  the  time  of  the  incident(s)  releasees) 
or  threat^aed  release(s)  giving  rise  to  claims.       reiease(s). 


(Nameof  Ageni) 


With  offices  at 


ifr.?f  ^  I  ^^  ^^®  Insurer's  agent  in  the  United  States  for 
^^  riZ.  °  process  for  purposes  of  this  guaranty  and  for  receipt 
of  notices  of  designation  and  presentations  of  claims  under  the 
Acts.   If  the  designated  agent  cannot  be  served  due  to  death. 
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dlsabiliXi,  or  unavailability,  the  Director,  Coast  Guard  National 
Pollution  Funds  Center  ("Center"),  is  the  agent  for  these 
purposes . 

The  Insurer  consents  to  be  sued  directly  with  respect  to  any 
claim,  including  any  claim  by  right  of  subrogation,  for  costs  and 
damages  arising  under  section  1002  of  OPA  90,  as  limited  by 
section  1004(a),  or  section  107(a)(1)  of  CERCLA,  as  limited  by 
sections  107(c)(1)(A)  and  (B),  or  both,  against  the  Assured. 
However,  in  any  direct  action  under  OPA  90,  the  Insurer's 
liability  peir  vessel  per  incident  shall  not  exceed  the  amount 
determined  uAder  part  I  of  the  Applicable  Amount  Table  below  and, 
in  any  diredt  action  under  CERCLA,  the  Insurer's  liability  per 
vessel  per  i+elease  or  threatened  release  shall  not  exceed  the 
amount  determined  under  part  II  of  the  Applicable  Amount  Table 
below.  The  Insurer  shall  be  entitled  to  invoke  only  the 
following  ric hts  and  defenses  in  any  direct  action: 

(1)  The  incident,  release,  or  threatened 
release  was  caused  by  the  willful  misconduct  of  the 
Assured. 

2)  Any  defense  that  the  Assured  may  raise 
the  Acts. 

3)  A  defense  relating  to  the  amount  of  a 
or  claims,  filed  in  any  action  in  any  court 

or  ot  ler  proceeding,  that  exceeds  the  amount  of 
this  cuaranty  with  respect  to  an  incident  or  with 
respect  to  a  release  or  threatened  release. 

4)  A  defense  relating  to  the  amount  of  a 
or  claims  that  exceeds  the  amount  of  this 

guaranty,  which  amount  is  based  on  the  gross 
tonnagje  of  a  covered  vessel  as  entered  on  the 
vessel! 's  International  Tonnage  Certificate  or  other 
officijal,  applicable  certificate  of  measurement. 


under 
claim 


( 


claim 


except 
known 


where  the  guarantor  knew  or  should  have 
that  the  applicable  tonnage  certificate  was 
incorrject . 

(5)  The  claim  is  not  one  made  under  either  of 
the  Acts. 


No  more 
execute  this 
guaranty, 
purpose  of  a 
the  Insurers, 
for  the 
participation 
If  no  pel 
Insurers,  th€i 
joint  and 


eaci 


sev  2ral 


than  four  Insurers  ( including  lead  underwriters )  may 

guaranty.   If  mo'-**  than  one  Insurer  executes  this 

Insurer  binds  itself  jointly  and  severally  for  the 

l|Lowing  joint  action  or  actions  against  any  or  all  of 

and  for  all  other  purposes  each  Insurer  is  bound 

t  of  sums  only  in  accordance  with  the  percentage  of 

set  forth  opposite  the  name  of  the  Insurer  below. 

ge  of  participation  is  indicated  for  an  Insurer  or 

liability  of  such  Insurer  or  Insurers  shall  be 

for  the  total  of  the  unspecified  portions. 


is  designated 
guarantors  fdr 


CG-5586-1 


(Name  of  lead  guarantor) 
as  the  lead  guarantor  having  authority  to  bind  all 
actions  of  guarantors  under  the  Acts,  including 


Federal  Register  /  Vol.  5! 

but  not  limited  to  re 
advertisement  of  a  designa 
claims  (inapplicable  if  onl^ 

The  insurance  evidencec 
only  in  relation  to  each  inc 
occurring  on  or  after  the 
beforfe  the  termination  da 
applicable  only  in  relat; 
threatened  release  giving  3 
OPA  90  or  section  107(a)(1) 
any  covered  vessel.  The  t 
date  of  recej^pt  by  the  Cent 
has  elected  to  terminate  the 
and  has  so  notified  the  abo\ 

Termination  of  this  gu 
of  the  Insurer  in  conned 
threatened  release  occurrin 
becomes  effective. 

Title  33  CFR  part  138  c 

Effective  Date: 


[NOTE:  For  each  additional  Ii 
the  same  manner  as  for  Insure 


Master  Insurance  Guaranty  Form  CG-5586-1  No. 
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but   not   limited   to   recei^j   of   designation   of   source 
advertisement  of  a  designation,  and  receipt  and  settlement  of 
claims  (inapplicable  if  only  one  Insurer  executes  this  guaranty) 

The  insurance  evidenced  by  this  guaranty  shall  be  applicable 
only  in  relation  to  each  incident,  release,  or  threatened  release 
occurring  on  or  after  the  effective  date  of  this  guaranty  and 
beforfe  the  termination  date  of  this  guaranty  and  shall  be 
applicable  only  in  relation  to  each  incident,  release  and 
threatened  release  giving  rise  to  claims  under  section  1002  of 
OPA  90  or  section  107(a)(1)  of  CERCLA,  or  both,  with  respect  to 
any  covered  vessel.  The  termination  date  is  30  days  after  the 
date  of  rece:^pt  by  the  Center  of  written  notice  that  the  Insurer 
has  elected  to  terminate  the  insurance  evidenced  by  this  guaranty 
and  has  so  notified  the  above  named  Assured  operator. 

Termination  of  this  guaranty  does  not  affect  the  liability 
of  the-  Insurer  in  connection  with  an  incident,  release  or 
threatened  release  occurring  prior  to  the  date  the  termination 
becomes  effective. 

Title  33  CFR  part  138  governs  this  guaranty. 

Effective  Date: 


(day/month/year) 


(Name  of  Insurer) 


(Percentage  of  Panicipation) 


(Mailing  Address) 


By: 


(Signature  of  Official  Signing 
On  Behalf  of  Insurer) 


(Typed  Name  and  Title  of  Signer) 


[NOTE:  For  each  additional  Insurer,  provide  information  in 
the  same  manner  as  for  Insurer  above.] 


Master  Insurance  Guaranty  Form  CG-5586-1  No. 


IMI 


APPLICABLE  AMOUNT  TABLE 


( I )   Applica  3le  Amount  Under  the  Oil  Pollution  Act  of  1990 


VESSEL  TYPE 


Tank  vessel 


Tank  vessel 


. 


Vessel  other 
than  a  tank 
vessel 


*   This  min 
using  the 
transship 
jurisdiction 
138.12(a)(l 


welters 


or 


Leal  1 


(II)   Appli 

Response 


VESSEI    TYPE 


Vessel  over 
carrying 
as  cargo 


(III)   Total 
calculated 
under  (II) 

CC-5586-1 


VESSEL'S  GROSS  TONS    APPLICABLE  AMOUNT 


Over  300  gross  tons* 
but  not  to  exceed 
3,000  gross  tons. 


Over  3,000  gross 
tons. 


Over  300  gross  tons. 


The  greater  of 

$2,000,000  or 

$1,200  per  gross  ton. 


The  greater  of 
$10,000,000  or 
$1,200  per  gross  ton. 


The  greater  of 

$500,000  or 

$600  per  gross  ton. 


mum  gross  ton  limit  does  not  apply  to  any  vessel 
of  the  U.S.  Exclusive  Economic  Zone  to 
lighter  oil  destined  for  a  place  subject  to  the 
of  the  United  States  (as  specified  in  33  CFR 

). 


e  Amount  Under  the  Comprehensive  Environmental 
,  Compensation,  and  Liability  Acr,  as  Amended. 


300  gross  tons 
hazardous  substance 


Any  other  vqssel  over  300 
gross  tons 


APPLICABLE  AMOUNT 

The  greater  of 

$5,000,000  or 

$300  per  gross  ton. 

The  greater  of 

$500,000  or 

$300  per  gross  ton. 


Applicable  Amount  =  Maximum  applicable  amount 
under  (I)  plus  maximum  applicable  amount  calculated 


Federal  Register  /  Vol.  5 


Appendix  D  to  Part  ] 


SURETY  BOND  GUARANTY  F 

RESPONSIBILITY  UNDE 

AND  THE  COMPREHEN: 

COMPENSATION,  AN 


("Principal"),  and  the  und< 
("Surety"  or  "Sureties"),  € 
Department  of  the  Treasury  t 
an  approved  surety,  are  he 
States  of  America  and  other 


for  costs  and  damages  for  wh 
Oil  Pollution  Act  of  199( 
Environmental  Response,  Co 
amended  ( "CERCLA" )  ( refer rt 
"Principal"  includes,  in  ac 
ovmer  and  demise  charterei 
guaranty  ( "covered  vessel" ) . 

The  Principal  has  eled 
Guard  National  Pollution  Fun 
guaranty  as  evidence  of  fin 
the  Coast  Guard  a  Cert i fie 
Responsibility  (Water  Pollut 
any  liability  for  costs  and  ( 
covered  vessel  under  secti 
section  1004(a),  or  section 
£:_2tions  107(c)(1)(A)  and  (B 

The  Surety  agrees  that 
guaranty  shall  be  availabli 
America  or  other  claimants 
which  the  Principal  may  be  h« 
sum  shall  be  the  total 
accordance  with  the  Applicc 
payment  we,  the  undersigne 
executors,  administrators,  s 
severally. 

No  more  than  four  Sure 
execute  this  guaranty.   If  tl 
executing  this  guaranty,  we, 
penal  sura  jointly  and  sever 
joint  action  or  actions  aga: 
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Appendix  D  to  Part  138  -  Surety  Bond  Guaranty  Form 

SURETY  CO.  BOND  NO. 

DEPARTMENT  OF  TRANSPORTATION 

U.S.  COAST  GUARD 

CG-5586-2 

SURETY  BOND  GUARANTY  FURNISHED  AS  EVIDENCE  OF  FINANCIAL 
RESPONSIBILITY  UNDER  THE  OIL  POLLUTION  ACT  OF  1990 
AND  THE  COMPREHENSIVE  ENVIRONMENTAL  RESPONSE 
COMPENSATION,  AND  LIABILITY  ACT,  AS  AMENDED     ' 


34251 


of 


(Name  of  Vessel  Operator) 


(City,  State  and  Country) 


..o""  f  ?^  ),  and  the  undersigned  surety  company  or  companies 
("Surety"  or  "Sureties"),  each  authorized  by  the  United  s?2t el 
Department  of  the  Treasury  to  do  business  in  the  United  States  as 
an  approved  starety  are  held  and  firmly  bound  unto  the  United 
states  of  America  and  other  claimants  in  the  penal  sura  of 


for  costs  and  damages  for  which  the  Principal  is  liable  under,  the 

?ii^  '^°^^"!^?"  o-^""^  °^  ^^^°  ("OPA90")  and  the  Comprehensive 
Environmental  Response,  Compensation,  and  Liability  Act  a<j 
amended  ( "CERCLA" )  (referred  to  collectively  as  the  "Acts") 

Principal"  includes,  in  addition  to  the  vessel  operator  th4 
ovmer  and  demise  charterer  of  each  vessel  covered  by  '  this 
guaranty  ("covered  vessel"). 

The  Principal  has  elected  to  file  with  the  Director  Coast 
Guard  National  Pollution  Funds  Center  ("Center")  this  surety  bond 
guaranty  as  evidence  of  financial  responsibility  to  obtaii?  from 
the  Coast  Guard  a  Certificate,  or  Certificates,  of  Financial 
Responsibility  (Water  Pollution)  under  33  CFR  part  138  to  meet 
any  liability  for  costs  and  damages  incurred  in  connection  with  a 
covered  vessel  under  section  1002  of  OPA  90,  as  limited  bv 
section  1004(a),  or  section  107(a)(1)  of  CERCLA,  as  limited  bv 
£,2tions  107(c)(1)(A)  and  (B),  or  both.  -Linixrea  Dy 

The  Surety  agrees  that  the  penal  sum  of  this  surety  bond 
guaranty  shall  be  available  to  pay  to  the  United  States  of 
America  or  other  claimants  under  the  Acts  any  sum  or  sums  for 
which  the  Principal  may  be  held  liable  under  the  Acts.  The  penal 
sum  shall  be  the  total  applicable  amount,  determined  in 
accordance  with  the  Applicable  Amount  Table  below,  for  which 
payment  we,  the  undersigned,  bind  ourselves  and  our  heirs 
executors,  administrators,  successors  and  assigns,  jointly  and 
severally.  "^     i     ^  y* 

No  more  than  four  Sureties  (including  lead  Sureties)  may 
execute  this  guaranty.  If  there  is  more  than  one  surety  company 
executing  this  guaranty,  we,  the  Sureties,  bind  ourselves  in  the 
penal  sum  jointly  and  severally  for  the  purpose  of  allowing  a 
joint  action  or  actions  against  any  or  all  of  us,  and  for  all 
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other  purposes  each  Surety  binds  .^^self,  jointly  and  severally 
with  the  Pra.ncipal,  for  the  payment  of  the  percentage  of  the 
penal  sum  onjly  as  is  set  forth  opposite  the  name  of  each  Surety. 
If  no  percejntage  is  indicated  for  a  Surety  or  Sureties,  the 
liability  ofl  such  Surety  or  Sureties  shall  be  joint  and  several 
for  the  totalL  of  the  unspecified  portions. 


(Name  of  lead  guarantor) 

is  designated  as  the  lead  guarantor  having  authority  to  bind  all 
guarantors  fior  actions  of  guarantors  under,  the  Acts,  including 
but  not  ikmited  to  receipt  of  designation  of  source, 
advertisement  of  a  designation,  and  receipt  and  settlement  of 
claims  (inapplicable  if  only  one  Surety  executes  this  guaranty). 

Principal  and  the  Surety  or  Sureties  agree  that  if  all  or  a 
portion  of  -^he  penal  sum  is  paid,  the  penal  sura  is  considered 
reinstated  to  its  full  amount  until  30  days  after  receipt  from 
the  Surety  Of  written  notice  to  the  Director,  NPFC,  that  the 
penal  sum  hais  not  been  reinstated.  Principal  and  the  Surety  or 
Sureties  fu^^ther  agree  that  if  at  the  time  of  an  incident, 
release,  or  threatened  release  a  covered  vessel  is  a  tank  vessel 
or  is  carry  ling  a  hazardous  substance  as  cargo,  the  penal  sum  of 
this  surety  bond  guaranty  automatically  increases,  if  necessary, 
to  the  total  applicable  amount  appropriate  for  such  vessel  as 
determined  in  accordance  with  the  Applicable  Amount  Table  below. 
In  no  case,  however,  shall  the  penal  sum  be  increased  to  an 
amount  greater  than  the  total  applicable  amount. 

The  penel  sxim  is  not  further  conditioned  or  dependent  in  any 
way  upon  any  contract,  agreement  or  understanding  between  the 
Principal  and  Surety.  If  the  Principal  is  responsible  for  more 
than  one  vessel  covered  by  this  guaranty,  then  the  penal  sum  is 
the  total  applicable  amount  for  the  vessel  having  the  greatest 
liability  under  the  Acts. 

The  liability  of  the  Surety  as  guarantor  under  OPA  or 
C01CLA,  or  both,  shall  not  be  discharged  by  any  payment  or 
succession  of  payments  hereunder,  unless  and  until  such  payment 
or  payments  amount  in  the  aggregate  to  the  penal  sura  of  this  bond 
guaranty. 

Any  cleim,  including  any  claim  by  right  of  subrogation, 
against  the  IPrincipal  for  costs  and  damages  arising  under  either 


section  1002 
107(a)(1)  of 
or  both,  may 


of  OPA  90,  as  limited  by  section  1004(a),  or  section 
CE..CLA,  as  limited  by  sections  107(c)(1)(A)  and  (B), 
be  brought  directly  against  the  Surety,  and  the 
Surety  consents  to  suit  with  respect  to  these  claims.  However, 
in  any  direct  action  under  OPA  90  the  Surety's  liability  shall 
not  exceed  the  amount  determined  under  part  I  of  the  Applicable 
Amount  Table  below  and,  in  any  direct  action  under  CERCLA  the 
Surety's  liability  shall  not  exceed  the  amount  determined  under 


part  II  of  t 
direct  claim, 
defenses: 


le  Applicable  Amount  Table  below.   In  the  event  of  a 
the  Surety  raety  invoke  only  the  following  rights  and 


(1)    The  incident,   release,   or  threatened 
release  was  caused  by  the  willful  misconduct  of  the. 
Principal. 


CX}-S58fr-2 
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(2)  Any  defensi 
under  the  Acts. 

( 3 )  A  defense 
claim  or  claims,  fil 
or  other  proceeding, 
this  guaranty  with  r 
respect  to  a  release 

( 4 )  A  defense 
claim  or  claims  tha' 
guaranty,  which  amo 
tonnage  of  the  vesse 
International  Tonne 
official,  applicable 
except  where  the  sur* 
that  the  applicabl 
incorrect . 

(5)  The  claim  i 
the  Acts. 

This  bond  is  effective 
12:01  a.m.,  standa 


first  named  herein,  and  shal 
or  terminated  as  herein  p 
Operator  or  the  Surety  maj 
guaranty  by  written  notice 
party,  with  a  copy  (showing 
the  other  party  by  certi 
terraination  is  effective  t 
receives  the  written  notice  < 
be  liable  hereunder  in  conn€ 
threatened  release  occurring 
guaranty  as  herein  provided, 
the  liability  of  the  Suret 
release,  or  threatened  relee 
termination  becomes  effectiv 
hereunder  in  connection  witl 
vessel   specifically   named 
responsibility,  which  is  app 
the  above  named  Vessel  Opera- 
file  with  the  Center  during 
release  giving  rise  to  a  clai 

,  The  Surety  designates 


with  offices  at 


as  the  Surety's  agent  in  the 
for  the  purposes  of  this  sure 
notices  of  designation  and 
Acts.   If  the  designated  ag( 
disability,  or  unavailability 
Pollution  Funds  Center,  is  th 
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(2)  Any  defense  that  the  Principal  may  r-'^e 
under  the  Acts. 

(3)  A  defense  relating  to  the  amount  of  a 
claim  or  claims,  filed  in  any  action  in  any  court 
or  other  proceeding,  that  exceeds  the  amount  of 
this  guaranty  with  respect  to  an  incident  or  with 
respect  to  a  release  or  threatened  release. 

(4)  A  defense  relating  to  the  amount  of  a 
claim  or  claims  that  exceeds  the  amount  of  this 
guaranty,  which  amount  is  based  on  the  gross 
tonnage  of  the  vessel  as  entered  on  the  vessel's 
International  Tonnage  Certificate  or  other 
official,  applicable  certificate  of  measurement, 
except  where  the  surety  knew  or  should  have  known 
that  the  applicable  tonnage  certificate  was 
incorrect. 

(5)  The  claim  is  not  one  made  under  either  of 
the  Acts. 


This  bond  is  effective  the 


day  of 


,  12:01  a.m.,  standard  time  at  the  address  of  the  Surety 

first  named  herein,  and  shall  continue  in  force  until  discharged 
or  terminated  as  herein  provided.    The  above  named  Vessel 
Operator  or  the  Surety  may  at  any  time  terminate  this  bond 
guaranty  by  written  notice  sent  by  certified  mail  to  the  other 
party,  with  a  copy  (showing  that  the  original  notice  was  sent  to 
the  other  party  by  certified  mail)   to  the  Center.    The 
termination  is  effective  thirty  (30)  days  after  the  Center 
receives  the  written  notice  of  termination.   The  Surety  shall  not 
be  liable  hereunder  in  connection  with  an  incident,  release  or 
threatened  release  occurring  after  the  termination  of  this  bond 
guaranty  as  herein  provided,  but  the  termination  shall  not  affect 
the  liability  of  the  Surety  in  connection  with  an  incident 
release,  or  threatened  release  occurring  prior  to  the  date  the 
termination  becomes  effective.   Nor  shall  the  Surety  be  liable 
hereunder  in  connection  with  a  non-covered  vessel,  which  is  a 
vessel   specifically   named   in   other   evidence   of   financial 
responsibility,  which  is  applicable  to  that  vessel  on  behalf  of 
the  above  named  Vessel  Operator,  and  which  is  accepted  by  and  on 
file  with  the  Center  during  an  incident,  release,  or  threatened 
release  giving  rise  to  a  claim  against  the  Surety  or  Principal. 

,  The  Surety  designates 


(Name  of  Agent) 


with  offices  at 


as  the  Surety's  agent  in  the  United  States  for  service  of  process 
for  the  purposes  of  this  surety  bond  guaranty  and  for  receipt  of 
notices  of  designation  and  presentations  of  claims  under  the 
Acts.  If  the  designated  agent  cannot  be  served  due  to  death 
disability,  or  unavailability,  the  Director,  Coast  Guard  National 
Pollution  Funds  Center,  is  the  agent  for  these  purposes. 


CG-S586-2 
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Title   3: 1  CFR  part   138  governs:   t:his  bond  guaranty. 


In 

owners    and 
this 


witness 


instrui  lent 


whereof,  the  Vessel  Operator,  for  itself  and 
demise  charterers,  if  any,  and  Surety  have  executed 
on  the day  of 


VESSEL  OPERATOR 


(Signature  of  S^le  Proprietor 
or  Partner) 


(Typed) 


(Sig.nalure  of  S<^h  Proprietor 
or  Partner) 


(Typed) 


(Signature  of  S<]jk  Proprietor 
or  Partner) 


(Typed) 


(Corporation) 


(Business  Addre  ss) 


(Signature) 


(Typed  Name  an  i  Title) 


CG-5586-2 


(Business  Address) 


(Business  Address) 


(Business  Address) 


(Affix  Corporate  Seal) 


SlfRETY  BOND  NO. 
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(State  of  Incorporation) 


[NOTE:  For  every  co-Surety, 
manner  as  for  Surety  above '.  ] 
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SURETY 


(Name) 


(Percentage  of  Panicipalion) 


(Address) 


(Affix  Corporate   Seal) 


(Signature(s)) 


(State  of  Incorporation) 


(Typed  Namc(s)  and  Ti»le(s)) 


LZii  aTfriSr^^^ab'lJl:,^'^"''^''^^"^"-"^-  ^"  ^^^  -- 
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SURETY  BONO  NO 


^ei< 
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APPLICABLE  AMOUNT  TABLE 


(I)   Applicable  Amount  Under  the  Oil  Pollution  Act  of  1990 


VESSEL  TYPi: 


Tank  vessel . 


Tank  vesse' . 


Vessel  oth€  r 
than  a  tan>: 
vessel 


VESSEL'S  GROSS  TONS    APPLICABLE  AMOUNT 


Over  300  gross  tons* 
but  not  to  exceed 
3,000  gross  tons. 


Over  3,000  gross 
tons. 


The  greater  of 

$2,000,000  or 

$1,200  per  gross  ton, 


The  greater  of 
$10,000,000  or 
$1,200  per  gross  tori. 


Over  300  gross  tons.   The  greater  of 

$500,000  or 
S600  per  gross  ton. 


*  This  miriimum  gross  ton  limit  does  not  apply  to  any  vessel 
using  the  v aters  of  the  U.S.  Exclusive  Economic  Zone  to 
transship, cr  lighter  oil  destined  for  a  place  subject  to  the 
jurisdicticn  of  the  United  States  (as  specified  in  33  CPR 
138.12(a)(]  )). 


(11)  Applic 
Resp 


qble  Amount  Under  the  Comprehensive  Environmental 
Compensation,  and  Liability  Act,  as  Amended. 


on*  e 


VESSEL  TYPE 


Vessel  ovei 
carrying  he 
as  cargo 


Any  other  Vessel  over  300 
gross  tons 


(III)   Totall 
calculated 
under  (II) 


CG-S586-2 


300  gross  tons 
zardous  substance 


APPLICABLE  AMOUNT 

The  greater  of 

$5,000,000  or 

$300  per  gross  ton. 


The  greater  of 

$500,000  or 

$300  per  gross  ton. 


Applicable  Amount  =  Maximum  applicable  amount 
linder  (I)  plus  maximum  applicable  amount  calculated 
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Appendix  E   to   Part 


FINANCIAL  GUARANTY  Fl 

RESPONSIBILITY  UNDER  TH 

COMPREHENSIVE  ENVIRO] 

ANDLIABII 


the  operator  of .  each  ves 

("covered  vessel"),  desire 

responsibility  for  the  ovg 

(referred  to  collectively  , 

in  accordance  with  the  Oil 

the   Comprehensive   Enviror 

Liability  Act,  as  amended  ( 

the  "Acts").   The  underslg 

("Guarantor")   hereby   guar 

hereof,  to  discharge  the  i 

each  covered  vessel  for  coj 

OPA  90,  as  limited  by  sect 

CERCLA,  as  limited  by  secti 

an  amount  equal  to  the  tc 

accordance  with  the  Applica 

and  the  Guarantor  agree  t. 

release,  or  threatened  rele 

or  is  carrying  a  hazardou 

liability   of  .  the   Guarant 

applicable  amount  appropric 

accordance  with  the  Applicj 

and   scope   of   the   Guara 

conditioned  or  dependent  in 

or  understanding  between  tl 

Guarantor  shall  furnish  wr 

Guard   National   Pollution 

judgments  rendered  and  payraj 

Financial  Guaranty. 

2.  Any  claim,  includii 
against  the  Operator  for  co 
section  1002  of  OPA  90  as  1: 
107(a)(1)  of  CERCLA  as  limi1 
or  both,  may  be  brought  6±i 
Guarantor  consents  to  sud 
However,  in  any  direct  ac 
liability  per  vessel  per  ii 
determined  under  part  I  of  t 
in  any  direct  action  under 
vessel  per  release  or  thre< 
amount  determined  under  par 
below.    The  Guarantor  shai 


Federal  Register  /  Vol.  59.  No.  126  /  Friday.  July  i.  1994  /  Rules  and  Regulations 


Appendix  E  to  Part  138  -  Financial  Guaranty  Form 

FINANCIAL  GUARANTY  NO. . 

DEPARTMENT  OF  TRANSPORTATION 

U.S.  COAST  GUARD 

CG-5586-3 

FINANCIAL  GUARANTY  FURNISHED  AS  EVIDENCE  OF  FINANCIAL 

RESPONSIBILITY  UNDER  THE  OIL  POLLUTION  ACT  OF  1990  AND  TOE 

COMPREHENSIVE  ENVIRONMENTAL  RESPONSE,  COMPENSATION 

AND  LIABILITY  ACT,  AS  AMENDED 


34257 


1. 


(Name  of  Vessel  Operator)  ' ' 

the  operator  of  ^  each  vessel  named  in  the  annexed  schedules 
(  covered  vessel"),  desires  to  establish  evidence  of  financial 
responsibxlity  for  the  owner,  operator,  and  demise  cha??2rer 
referred  to  collectively  as  "Operator")  of  each  covered  vessel 
in  accordance  with  the  Oil  Pollution  Act  of  1990  ( "OPA  90")  and 
the   Comprehensive   Environmental   Response,   Compensation,   and 
Lxabilxty  Act,  as  amended  ( "CERCLA" )  (referred  to  collectively  Ss 
^-GuJr.'^n^oV-^   h""^  undersigned  Financial  Guarantor  or  Guarlito^J 
(  Guarantor")   hereby   guarantees,   subject   to   the   provisions 
hereof,  to  discharge  the  Operator's  liability  with  respect  ?o 
n??Qn°''^''^'^i  .''^l^^^  J"""   """^^^    ^"^  damages  under  section  1002  of 
ppprr?'  ^^  A   J'^f  w^^  section  1004(a),  or  section  107(a)(1)  of 
CERCLA,  as  limited  by  sections  107(c)(1)(B)  and  (A),  or  both   in 
an  artKJunt  equal  to  the  total  applicable  amount  determined  in 
accordance  with  the  Applicable  Amount  Table  below.   The  Operator 
and  the  Guarantor  agree  that  if  at  the  time  of  an  incident 
release,  or  threatened  release  a  covered  vessel  is  a  tank  vessel 
?LK'-^i.^^'''^i''^^w  ^^=2a^dous  substance  as  cargo,  the  limit  of 
liability   of   the   Guarantor   hereunder   shall   be   the   total 
applicable  amount  appropriate  for  such  a  vessel  determined  in 
accordance  with  the  Applicable  Amount  Table  below.   The  amount 
and   scope   of   the   Guarantor's   liability   are   not   further 
conditioned  or  dependent  in  any  way  upon  any  contract,  agreement 
or  understanding  between  the  Operator  and  the  Guarantor    Th4 
Guarantor  shall  furnish  written  notice  to  the  Director   Coast 
Guard   National   Pollution   Funds   Center   ("Center")    of   all 
judgments  rendered  and  payments  made  by  the  Guarantor  under  this 
Financial  Guaranty.  . 

2.   Any  claim,  including  any  claim  by  right  of  subrogation 
against  the  Operator  for  costs  and  damages  arising  under  either 
section  1002  of  OPA  90  as  limited  by  section  1004(a),  or  section 
107(a)(1)  of  CERCLA  as  limited  by  sections  107(c)(1)(A)  and  (B) 
or  both,  may  be  brought  directly  against  the  Guarantor  and  th4 
Guarantor   consents   to   suit   with   respect   to   these   claims 
However,   in  any  direct  action  under  OPA  90  the  Guarantor's 
liability  per  vessel  per  incident  shall  not  exceed  the  amount 
determined  under  part  I  of  the  Applicable  Amount  Table  below  and 
in  any  direct  action  under  CERCLA  the  Guarantor's  liability  per 
vessel  per  release  or  threatened  release  shall  not  exceed  the 
amount  determined  under  part  II  of  the  Applicable  Amount  Table 
below.    The  Guarantor  shall  be  entitled  to  invoke  only  the 


IMI 
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following  rights  and  def€!..ses  in  any  direct  action: 


(1) 
was 


Oper  ator , 


under 

claiinn 
or 
this 
re 


( 2 )  Any  defense  that  the  Operator  may  raise 
the  Acts. 

( 3 )  A  defense  relating  to  the  amount  of  a 
or  claims,  filed  in  any  action  in  any  court 

other  proceeding,  that  exceeds  the  amount  of 
Guaranty  with  respect  to  an  incident  or  with 
to  a  release  or  threatened  release. 

( 4 )  A  defense  relating  to  the  amount  of  a 
or  claims  that  exceeds  the  amount  of  this 

which  amount  is  based  on  the  gross 

of  the  covered  vessel  as  entered  on  the 

»l's  International  Tonnage  Certificate  or  other 

al,  applicable  certificate  of  measurement, 

where  the  guarantor  knew  or  should  have 

that   the   applicable   certificate   ivas 

t. 

( 5 )  The  claim  is  not  one  made  under  either  of 
\cts. 


spect 


claitn 

Guaranty 

tonnage 

VessB 

offici 

exce  ?t 

knowi 

incorrec 


the 


attach  only 
release 
termination 
Guaranty 
vessel  is 
covered 
after  the 
the  Gua 
respect  to 
vessel   Opt! 
Termination 
liability 
release,  oi 
termination 


4.  I 
requests 
the 
in  writing 
Schedule  B 


that 
Guarantor 


5. 

with  offi 


ThB 


ices 


as  the 
process  for 
of  designal  i 


CC-S536-3 


The  incident,  release,  or  threatened  release 
caused   by   the   willful   misconduct   of   the 


llhe  Guarantor's  liability  under  this  Guaranty  shall 

in  relation  to  each  incident,  release,  or  threatened 

occjurring  on  or  after  the  effective  date  and  before  the 

date  of  this  Guaranty.   The  effective  date  of  this 

f6r    each  covered  vessel  listed  below  is  the  date  the 

named  in  or  added  to  the  schedules  below.   For  each 

vessel,  the  termination  date  of  the  Guaranty  is  30  days 

(late  of  receipt  by  the  Center  of  written  notice  that 

ranltor  has  elected  to  terminate  this  "  Guaranty,   with 

any  of  the  covered  vessels,  and  has  so  notified  the 

rator   identified   above   on   the   schedule   below. 

of  this  Guaranty  as  to  any  vessel  does  not  affect  the 

f  the  Guarantor  in  connection  with  an  incident, 

threatened  release  occurring  prior  to  the  date  the 

becomes  effective. 


during  the  currency  cf  this  Guar'nty,  the  Operator 
a  vessel  become  subject  to  this  Guaranty,  and  if 
accedes  to  that  request  and  so  notifies  the  Center 
then  that  vessel  shall  be  ^considered  included  in 
as  a  covered  vessel  and  subject  to  this  Guaranty. 


Guarantor  designates 
at 


(Name  of  Agent) 


Guarantor 


s  agent  in  the  United  States  for  service  of 
purposes  of  this  Guaranty  and  for  receipt  of  notices 
on  and  presentations  of  claims  under  the  Acts.   If 
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the  v_-;signated  agent  cannol 
unavailability,  the  Direc 
Funds  Center,  is  the  agent 

6.   No  more  than  four 
Guaranty.    If  more  than  < 
each  Guarantor  binds  itseli 
of  allowing  a  joint  action 
Guarantors,  and  for  all 
itself,  jointly  and  severa 
of  the  percentage  of  sums  i 
of  the  Guarantor.   If  no 
Guarantors,  the  liability 
be  joint  and  several  for  tt 


is  designated  as  the  lead  < 
guarantors  for  actions  of 
but  not  limited  to  r( 
advertisement  of  a  design, 
claims  (inapplicable  if  o 
this  guaranty). 

7.   Title  33  CFR  part 

EFFECTIVE  DATE: 


(Tyi 


(Per 


By; 


[NOTE:  For  each  co-Guarant 
manner  as  for  Guarantor  abo 


CG-5586-3 
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the  v_-;signated  agent  cannot  be  served  due  to  deoch,  disability  or 
unavailability,  the  Director,  Coast  Guard  National  Pollution 
Funds  Center,  is  the  agent  for  service  of  process. 

6.  No  more  than  four  Financial  Guarantors  may  execute  this 
Guaranty.  If  more  than  one  Guarantor  executes  this  Guaranty, 
each  Guarantor  binds  itself  jointly  and  severally  for  the  purpose 
of  allowing  a  joint  action  or  actions  against  any  or  all  of  the 
Guarantors,  and  for  all  other  purposes  each  Guarantor  binds 
itself,  jointly  and  severally  with  the  Operator,  for  the  payment 
of  the  percentage  of  sums  only  as  is  set  forth  opposite  the  name 
of  the  Guarantor.  If  no  limit  is  indicated  for  a  Guarantor  or 
Guarantors,  the  liability  of  such  Guarantor  or  Guarantors  shall 
be  joint  and  several  for  the  total  of  the  unspecified  portions. 
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(Name  of  Lead  Guarantor)  ~ 

is  designated  as  the  lead  guarantor  having  authority  to  bind  all 
guarantors  for  actions  of  guarantors  under  the  Acts,  including 
but  not  limited  to  receipt  of  designation  of  source, 
advertisement  of  a  designation,  and  receipt  and  settlement  of 
claims  (inapplicable  if  only  one  Financial  Guarantor  executes 
this  guaranty). 

7.   Title  33  CFR  part  138  governs  this  Financial  Guaranty. 
EFFECTIVE  DATE: 


(Month/Day/Year  and  Place  of  Execution) 


(Typed  Name  of  Guarantor) 


(Address  of  Guarantor) 


(Percentage  of  Participation) 


By; 


(Signature) 


(Type  Name  and  Title  of 
Person  Signing  Above) 


[NOTE:  For  each  co-Guarantor,  provide  information  in  the  same 
manner  as  for  Guarantor  above . ] 
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APPLICABLE  AMOUNT  TABLE 


(I)   Applicable  Amount  Under  the  Oil  Pollution  Act  of  1990 


VESSEL  TYP! 


Tank  vessel 


Tank  vessel 


Vessel  other 
than  a  tank 
vessel 


VESSEL'S  GROSS  TONS 

Over  300  gross  tons* 
but  not  to  exceed 
3,000  gross  tons. 


Over  3,000  gross 
tons. 


Over  300  gross  tons. 


APPLICABLE  AMOUNT 

The  greater  of 

$2,000,000  or 

$1,200  per  gross  ton. 


The  greater  of 
$10,000,000  or 
$1,200  per  gross  ton, 


The  greater  of 

$500,000  or 

$600  per  gross  ton. 


This 
[using  the 
transship 
jurisdictidn 
138.12(a)(l 


mirjimum  gross  ton  limit  does  not  apply  to  any  vessel 
vjjaters  of  the  U.S.  Exclusive  Economic  Zone  to 

lighter  oil  destined  for  a  place  subject  to  the 
of  the  United  States  (as  specified  in  33  CFR 
) ) . 


or 


(II)  Applicable  Amount  Under  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act,  as  Amended. 


VESSEL  TYPE 


Vessel  over 
carrying 
as  cargo 


300  gross  tons 
hazardous  substance 


Any  other  vessel  over  300 
gross  tons 


(III)   Total 
calculated 
under  (II). 


CC-S586-3 


APPLICABLE  AMOUNT 

The  greater  of 

$5,000,000  or 

$300  per  gross  ton. 


The  greater  of 

$500,000  or 

$300  per  gross  ton, 


Applicable  Amount  =  Maximum  applicable  amount 
uhder  (I)  plus  maximum  applicable  amount  calculated 
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SCHEDUT.E   A 


SCHEDUT.E   A 


Federal  Register  /  Voi.  59.  No.  126  /  Friday.  July  1.  1994  /  Rules  and  Regul 


ations  34261 


VESSEL 


VESSELS  INITIALLY  I  ISTFn 

SROSS    TONS  OPERATOR 


CG-5586-3 


Financia  Guanray  Na . 


34262  Federal  Register  /  Vol.  59.  No.  126  /  Friday.  July  1.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  5 


SCHEDULE    B 


VE  ;SELS  ADDFD  TN  ArmRPANCF  V^ITH  CLAIJSF  4 


VESSEL 


CC-55S6-3 


GROSS  TONS 


OPERATOR 


DATE  ADDED 


Financial  Guaranty  No. 


Appendix  F  to  Part  13< 


DEPARTME 
U. 

MASTER  FINANCIAL  GU/ 

FINANCIAL  RESPONSIBILITi 

OR  SELLERS  OF  VESSEL5 

1990  AND  THE  COMPREH] 

COMPENSATION,  Ah 


1. 

(Name  of  Bi 

Is  in,    or  from  time  to  time 

or      vessels      ("Vessel"      or 

construction,   repair,   sc: 

establish  evidence  of  finan 

owner   and   demise   charte 

"Operator" )  of  each  Vessel 

Act  of   1990   ( "OPA  90") 

Response,  Compensation,  and 

(referred  to  collectively 

Financial    Guarantor   or 

guarantees,  subject  to  the 

Operator's  liability  with  : 

damages  under  section  100: 

1004(a),  or  section  107(a)( 

107(c)(1)(A)  and  (B),  or  b 

applicable  amount  determine 

Amount  Table  below.   The  Op« 

at  the  time  of  an  inciden 

covered  vessel  is  a  tank 

substance  as  cargo,  the  1 

hereunder  shall  be  the  tot 

such  vessel  determined  in  i 

Table  below.   The  amount  ar 

conditioned  or  dependent  in 

or  understanding  between  tl 

Guarantor  shall  furnish  wr 

Guard   National   Pollution 

judgments  rendered  and  paym< 

Financial  Guaranty. 


2.  Any  claim,  includii 
against  the  Operator  for  co 
section  1002  of  OPA  90  as  1: 
107(a)(1)  of  CERCLA  as  limii 
or  both,  may  be  brought  di] 
Guarantor  consents  to  suj 
However,  in  any  direct  ac 
liability  per  vessel  per  i: 
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Appendix  F  to  Part  138  -  Master  Financial  Guaranty  Form 

FINANCIAL  GUARANTY  NO. 


DEPARTMENT  OF  TRANSPORTATION 

U.S.  COAST  GUARD 

CG-5586-4 

MASTER  FINANCIAL  GUARANTY  FURNISHED  AS  EVIDENCE  OF 

FINANCIAL  RESPONSIBILITY  FOR  BUILDERS,  REPAIRERS,  SCRAPPERS 

OR  SELLERS  OF  VESSELS  UNDER  THE  OIL  POLLUTION  ACTOF 

1990  AND  THE  COMPREHENSIVE  ENVIRONMENTAL  RESPONSE 

COMPENSATION,  AND  UABILITY  ACT,  AS  AMENDED 


1. 


(Name  of  Builder,  Repairer,  Scrapper  or  Seller)  " 

is  in,  or  from  time  to  time  may  come  into,  possession  of  a  vessel 
or  vessels  ("Vessel"  or  "Vessels")  held  for  purposes  of 
construction  repair,  scrapping,  or  sale,  and  desires  to 
establish  evidence  of  financial  responsibility  for  itself  and  any 
owner  and  demise  charterer  (collectively  referred  to  as 
Operator  )  of  each  Vessel  in  accordance  with  the  Oil  Pollution 
Acr  of  1990  ("OPA90")  and  the  Comprehensive  Environmental 
Response  Compensation,  and  Liability  Act,  as  amended  ( "CERCLA" ) 
(referred  to  collectively  as  the  "Acts").  The  undersigned 
Financial  Guarantor  or  Guarantors  ("Guarantor")  herebv 
guarantees,  subject  to  the  provisions  hereof,  to  discharge  the 
Operator's  liability  with  respect  to  each  Vessel  for  costs  and 
?nn?r!  "'''^®''  section  1002  of  OPA  90,  as  limited  by  section 

lS?fit  ^w°^^^T?S^'°^^^l^^^  °^  ^^^^^'  ^^  li-^i^^^  b/ sections 
107  c)(l)(A)  and  (B),  or  both,  in  an  amount  equal  to  the  total 

applicable  amount  determined  in  accordance  with  the  Applicable 
Amount  Table  below.  The  Operator  and  the  Guarantor  agree  that  if 
at  the  time  of  an  incident,  release,  or  threatened  release  a 
covered  vessel  is  a  tank  vessel  or  is  carrying  a  hazardous 
substance  as  cargo,  the  limit  of  liability  of  the  Guarantor 
hereunder  shall  be  the  total  applicable  amount  appropriate  for 
such  vessel  determined  in  accordance  with  the  Applicable  Amount 
Table  below.  The  amount  and  scope  of  liability  are  not  further 
conditioned  or  dependent  in  any  way  upon  any  contract,  agreement 
or  understanding  between  the  Operator  and  the  Guarantor.  The 
Guarantor  shall  furnish  written  notice  to  the  Director  Coast 
Guard  National  Pollution  Funds  Center  ("Center")  of  all 
judgments  rendered  and  payments  made  by  the  Guarantor  under  this 
Financial  Guaranty. 

2.   Any  claim,  including  any  claim  by  right  of  subrogation 
against  the  Operator  for  costs  and  damages  arising  under  either 
section  1002  of  OPA  90  as  limited  by  section  1004(a),  or  section 
107(a)(1)  of  CERCLA  as  limited  by  sections  107(c)(1)(A)  and  (B) 
or  both,  may  be  brought  directly  against  the  Guarantor  and  th4 
Guarantor  consents   to   suit  with   respect   to   these   claims 
However,   in  any  direct  action  under  OPA  90  the  Guarantor's 
liability  per  vessel  per  incident  shall  not  exceed  the  amount 


34264 


Federal  Register  /  Vol.  59.  No.  126  /  Friday.  July  1,  1994  /  Rules  and  Regulations 


dett.  rained  under  part  I  of  the  Applicable  Arooui.j  Table  below  and, 
in  any  dirett  action  under  CERCLA  the  Guarantor's  liability  per 
vessel  per  i  release  or  threatened  release  shall  not  exceed  the 
amount  determined  under  part  II  of  the  Applicable  Amount  Table 
below.  The  Guarantor  shall  be  entitled  to  invoke  only  the 
following  r:.ghts  and  defenses  in  any  direct  action: 

(1)  The  incident,  release,  or  threatened 
release  was  caused  by  the  willful  misconduct  of  the 
Operator. 

( 2 )  Any  defense  that  the  Operator  may  raise 
under  the  Acts. 

( 3 )  A  defense  relating  to  the  amount  of  a 
claiii  or  claims,  filed  in  any  action  in  any  court 
or  ether  proceeding,  that  exceeds  the  amount  of 
this  Guaranty  with  respect  to  an  incident  or  with 
resp<!ct  to  a  release  or  threatened  release. 

(4)  A  defense  relating  to  the  amount  of  a 
claiiii  or  claims  that  exceeds  the  amount  of  this 
Guaranty,  which  amount  is  based  on  the  gross 
tonnage  of  the  covered  vessel  as  entered  on  the 
Vessel's  International  Tonnage  Certificate  or  other 
offi<^ial,  applicable  certificate  of  measurement, 
except  where  the  guarantor  knew  or  should  have 
known  that  the  applicable  tonnage  certificate  was 
inco]'rect. 

(5)  The  claim  is  not  one  made  under  either  of 
the  ;*cts. 


3. 

attach  only 
release 
termination 
days  after 
that  the 
so  notified 
affect  the 
incident, 
date  the 


Tie 


Guarantor's  liability  under  this  Guaranty  shall 

in  relation  to  each  incident,  release,  or  threatened 

on  or  after  the  effective  date  and  before  the 

date  of  this  Guaranty.   The  termination  date  is  30 

the  date  of  receipt  by  the  Center  of  written  notice 

has  elected  to  terminate  this  Guaranty  and  has 

the  Operator.   Termination  of  this  Guaranty  shall  not 

liability  of  the  Guarantor  in  connection  with  ah 

release,  or  threatened  release  occurring  prior  to  the 

ion  becomes  effective. 


occiirring 


Gucirantor 


teiminat: 


4.   Th€i  Guarantor  designates 


with  offices  at 


Guai antor 


as  the 

process  for 

of  designat 

the  designa 

or  unavailability 

is  the  agent 


No 


CXJ-5586-4 


(Name  of  Agent) 


s  agent  in  the  United  States  for  service  of 

purposes  of  this  Guaranty  and  for  receipt  of  notices 

on  and  presentations  of  claims  under  the  Acts.   If 

agent  cannot  be  served  due  to  death,  disability, 

the  Director,  National  Pollution  Funds  Center, 

for  these  purposes. 


more  than  four  Financial  Guarantors  may  execute  tnis. 


Federal  Register  /  Vol.  i 


Guaranty.  .If  more  than 
each  Guarantor  binds  itse 
of -allowing  a  joint  acti 
Guarantors,  and  for  alJ 
itself,  jointly  and  seve: 
of  the  percentage  of  sum; 
of  the  Guarantor.  If  no 
or  Guarantors,  the  liab 
shall  be  joint  and  sevt 
portions . 


-is  designated  as  the  lead 
guarantors  for  actions  o 
but  not  limited  to 
advertisement  of  a  desic 
claims  (inapplicable  if ' 
this  guaranty). 

6.   Title  33  CFR  part  138 

"EFFECTIVE  DATE: 


C 


(P' 


By: 


[NOTE:  For  each  co-Gyaran 
manner  as  for  Guarantor  ab< 


CG-55S6-4 


Federal  Register  /  Vol.  59.  No.  126  /  Friday,  July  1.  1994  /  Rules  and  Regulations  34265 


Guaranty.  ,If  more  than  one  Guarantor  executes  this  Guarantv 
each  Guarantor  binds  itself  jointly  and  severally  for  the  purpos4 
of -allowing  a  joint  action  or  actions  against  any  or  all  of  the 
Guarantors,  and  for  all  other  purposes  each  Guarantor  binds 
itself,  jointly  and  severally  with  the  Operator,  for  the  payment 
of  the  percentage  of  sums  only  as  is  set  forth  opposite  the  name 
of  the  Guarantor.  If  no  percentage  is  indicated  for  a  Guarantor 
or  Guarantors,  the  liability  of  such  Guarantor  or  Guarantors 
shall  be  joint  and  several  for  the  total  of  the  unspecified 
portions.  t"='--^j--i-eu 


(Name  of  lead  guaranior) 
Is  designated  as  the  lead  guarantor  having  authority  to  bind  all 
guarantors  for  actions  of  guarantors  under  the  Acts,  includina 
but  not  limited  to  receipt  of  designation  of  source 
advertisement  ^  of  a  designation,  and  receipt  and  settlement  of 
claims  (inapplicable  if  only  one  Financial  Guarantor  executes 
this  guaranty).  ^^v^c-uce^ 

6.   Title  33  CFR  part  138  governs  this  Financial  Guaranty. 
EFFECTIVE  DATE: 


(Month,Day/Year  and  Place  of  Execution) 


(Typed  Name  of  Guarantor) 


(Address  of  Guarantor) 


(Percentage  of  Panicipation) 


By: 


(Signature) 


(Type  Name  and  Title  of 
Person  Signing  Above) 


[NOTE:  For  each  co-Guarantor,  provide  information 
manner  as  for  Guarantor  above.] 


in  the  same 


CG-i5S6-4 
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APPLICABLE  AMOUNT  TABLE 


(I)   Applicjble  Amount  Under  the  Oil  Pollution  Act  of  1990 


VESSEL  TYP 


Tarik  vesse 


Tank  vesse  . 


Vessel  oth J 
than  a  tant 
vessel 


*  This  ml 
using  the 
transship 
jurisdicti 
138-12(a)( 


(II)  Applic 
Respon 


Vessel  ove 
carrying  h 
as  cargo 


(III)   Tot£ 
calculated 
under  (IT,. 

CC-ii36-< 


Federal  Register  J  Vol. 


VESSEL'S  GROSS  TONS    APPLICABLE  AMOUNT 


Over  300  gross  tons* 
but  not  to  exceed 
3,000  gross  tons. 


Over  3,000  gross 
tons . 


Over  300  gross  tons. 


The  greater  of 
$2,000,000  or 
$1,200  per  gross  ton, 


The  greater  of 
$10,000,000  or 
$1,200  per  gross  ton. 


The  greater  of 

$500,000  or 

$600  per  gross  ton. 


imuxn  gross  ton  limit  does  not  §pply  to  any  vessel 
ters  of  the  U.S.  Exclusive  Econotr.ic  Zone  to 
lighter  oil  destined  for  a  place  subject  to  the 
of  the  United  States  (as  specified  in  33  CFR 


n 

wa 
or 
on 
.)) 


able  Amount  Under  the  Comprehensive  Environmental 
e.  Compensation,  and  Liability  Act.  as  Amended. 


VESS  :l  type 


300  gross  toxia 
zardous  substance 


Any  other  "ressel  over  300 
gross  tons 


applicable  AVjQUNT 

The  greater  of 
$5,000,000  or 
$300  per  gross  ton. 


The  greater  of 

$500,000  or 

$300  per  gross  ton . 


AppjLicab.^e  Amount  =  Maximum  applicable  amount 
maor   (I)  plus  ir.ay.imu.-n  applicable  amount  ca'culated 


Dated:  June  27, 1994. 
Robert  E.  Kramek, 

Admiral,  U.S.  Coast  Guard  Commandant. 
|FR  Doc.  94-16034  Filed  6-30-94;  8:45  am) 
BILUNG  CODE  4910-14-C 
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Dated:  June  27, 1994. 
Robert  E.  Kramek. 

Admiral,  U.S.  Coast  Guard  Commandant. 
|FR  Doc.  94-16034  Filed  6-30-94;  8:45  am) 
BILUNG  CODE  4910-14-C 


V 


Friday 
July  1,  1994 


■i  ^  S 

■  ^  am 


^     S      ^ 


\ 


Part  VIII 

Department  of  the  Interior 

Fish  and  Wildlife  Service 


^  ^j        Department  of  Commerce 


National  Oceanic  and  Atmospheric 
Administration 


Endangered  and  Threatened  Wildlife  and 
Plants:  Policy  Statements;  Notices 
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Federal  Register 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  ancJ  Atmospheric 
Administration 


ineat 


Endangered  and  Thiieatened  Wildlife 
and  Plants:  Notice  of  interagency 
Cooperative  Policy  fbr  Peer  Review  in 
Endangered  Specie^  Act  Activities 

AGENCIES:  Fish  and  V^ildlife  Service, 
Interior,  and  National  Miirine  Fisheries 
Service,  National  Octonic  and 
Atmospheric  Admin^tration  (NOAA). 
Commerce. 

ACTION:  Notice  of  policy  statement. 


SUMMARY:  The  Fish 
and  National  Marine  I 
(hereafter  referred  to  j 
announce  interagency 


d  Wildlife  Service 
isheries  Service 
s  Services) 
policy  to  clarify 


the  role  of  peer  review  in  activities 
undertaken  by  the  Services  under 
authority  of  the  Endangered  Species  Act 
of  1973  (Act),  as  amejided,  and 
associated  regulations  Ln  Title  50  of  the 
Code  of  Federal  Regulations.  This  policy 
is  intended  to  complement  and  not 
circimivent  or  supersede  the  current 
pubhc  review  proces$es  in  the  listing 
and  recovery  progranjs. 

EFFECTIVE  DATE:  July  1.  1994. 

FOR  FURTHER  INFORM/^ION  COffTACT: 
Jamie  Rappaport  Claiii.  Chief,  Division 
of  Endangered  Specif,  U.S.  Fish  and 
Wildhfe  Service,  ARliSQ  452, 18th  and 
C  Streets,  NW.,  Washington.  D.C.  20240 
(telephone  703/358-2 171),  or  Russell 
Bellmer,  Chief,  Endai  igered  Species 
Division,  National  M^irine  Fisheries 
Service,  1335  East-W((st  Highway,  Silver 
Spring,  Maryland  20*  It)  (telephone  301/ 
713-2322). 

SUPPLEMENTARY  tNFOf  MATKW: 
Background 

The  Act  requires  th  s  Services  to  make 
biological  decisions  b  ased  upon  the  best 
scientific  and  comme  -cial  data 
available.  These  decisions  involve 
listing,  reclassificatio  1,  and  delisting  of 
plant  and  animal  species,  critical  habitat 
designations,  and  reatvery  planning  and 
implementation. 

The  current  pubhc  ■eview  process 
involves  the  active  so  icitation  of 
comments  on  propose  d  listing  rules  and 
draft  recovery  plans  h  y  the  scientific 
community.  State  anc  i 
Tribal  governments,  ahd  other 
interested  parties  on  I  le  general 
information  base  and 
upon  which  the  Servi  ::e  is  basing  a 
biological  decision. 


Federal  agencies. 


the  assumptions 


IMI 


The  Services  also  make  formal 
solicitations  of  expert  opinions  and 
analyses  on  one  or  more  specific 
questions  or  assumptions.  This 
solicitation  process  may  take  place 
during  a  public  comment  period  on  any 
proposed  rule  or  draft  recovery  plan, 
during  the  status  review  of  a  species 
under  active  consideration  for  listing,  or 
at  any  other  time  deemed  necessary  to 
clarify  a  scientific  question. 

Independent  peer  review  will  be 
solicited  on  listing  recommendations 
and  draft  recovery  plans  to  ensure  the 
best  biological  and  commercial 
information  is  being  used  in  the 
decisionmaking  process,  as  weli  as  to 
ensure  that  reviews  by  recognized 
experts  are  incorporated  into  the  review 
process  of  rulemakings  and  recovery 
plans  developed  in  accordance  with  the 
requirements  of  the  Act. 

Policy 

A.  In  the  following  endangered 
species  activities,  it  is  the  policy  of  the 
Services  to  incorporate  independent 
peer  review  in  listing  and  recovery 
activities,  during  the  public  comment 
period,  in  the  following  manner: 

(1)  Listing 

(a)  Solicit  the  expert  opinions  of  three 
appropriate  and  independent  specialists 
regarding  pertinent  scientific  or 
commercial  data  and  assumptions 
relating  to  the  taxonomy,  population 
models,  and  supportive  biological  and 
ecological  information  for  species  under 
consideration  for  listing; 

(b)  Summarize  in  the  final  decision 
document  (rule  or  notice  of  withdrawal) 
the  opinions  of  all  independent  peer 
reviewers  received  on  the  species  under 
consideration  and  include  all  such 
reports,  opinions,  and  other  data  in  the 
administrative  record  of  the  final 
decision. 

(2)  Recovery  f       ' 

(a)  Utilize  the  expertise  of  and 
actively  solicit  independent  peer  review 
to  obtain  all  available  scientific  and 
commercial  information  from 
appropriate  local.  State  and  Federal 
agencies;  Tribal  governments;  academic 
and  scientific  groups  and  individuals; 
and  any  other  party  that  may  possess 
pertinent  information  during  the 
development  of  draft  recovery  plans  for 
listed  animal  and  plant  species. 

(b)  Document  and  use,  where 
appropriate,  independent  peer  review  to 
review  pertinent  scientific  data  relating 
to  the  selection  or  implementation  of 
specialized  recovery  tasks  or  similar 
topics  in  draft  or  approved  recovery 
plans  for  listed  species., 


(c)  Summarize  in  the  final  recovery 
plan  the  opinions  of  all  independent 
peer  reviewers  asked  to  respond  on  an 
issue  and  include  the  reports  and 
opinions  in  the  administrative  record  of 
that  plan. 

Independent  peer  reviewers  should  be 
selected  fi'om  the  academic  and 
scientific  commimity,  Tribal  and  other 
native  American  groups.  Federal  and 
State  agencies,  and  the  private  sector; 
those  selected  have  demonstrated 
expertise  and  specialized  knowledge 
related  to  the  scientific  area  under 
consideration. 

B.  Special  Circumstances 

(1)  Sometimes,  specific  questions  are 
raised  that  may  require  additional 
review  prior  to  a  final  decision,  (e.g. 
scientific  disagreement  to  the  extent  that 
leads  the  Service  to  make  a  6-month 
extension  of  the  statutory  rulemaking 
jjeriod).  The  Services  will  determine 
when  a  special  independent  peer  review 
process  is  necessary  and  will  select  the 
individuals  responsible  for  the  review. 
Special  independent  peer  review  should 
only  be  used  when  it  is  likely  to  reduce 
or  resolve  the  unacceptable  level  of 
scientific  uncertainty. 

(2)  The  results  of  any  special 
independent  peer  review  process  will  be 
written,  entered  into  the  permanent 
administrative  record  of  the  decision, 
and  made  available  for  public  review.  If 
the  peer  review  is  in  the  context  of  an 
action  for  which  there  is  a  formal  public 
comment  period,  e.g..  a  listing, 
designation  of  critical  habitat,  or 
development  of  a  recovery  plan,  the 
public  will  be  given  an  opportunity  to 
review  the  report  arid  provide  comment. 

Scope  of  Policy 

The  scope  of  this  policy  is 
Servicewide  for  all  species  of  fish  and 
wildlife  and  plants,  as  defined  pursuant 
to  section  3  of  the  Act  (16  U.S.C.  1532). 

Authority 

The  authority  for  this  pohcy  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531-1544). 

Dated:  June  27, 1994. 

Moilie  H.  Beattie, 

Director.  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 

Dated:  June  24. 1994. 
RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  94-16021  Filed  &-30-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Interagency 
Cooperative  Policy  on  Information 
Standards  Under  the  Endangered 
Species  Act 

AGENCIES:  Fish  and  Wildlife  Service. 
Interior,  and  National  Marine  Fisheries 
Service.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  The  Fish  and  Wildhfe  Service 
and  National  Marine  Fisheries  Service 
(hereafter  referred  to  as  Services) 
announce  interagency  policy  to  provide 
criteria,  establish  procedures,  and 
provide  guidance  to  ensure  that 
decisions  made  by  the  Services  under 
the  authority  of  the  Endangered  Species 
Act  of  1973  (Act),  as  amended  represent 
the  best  scientific  and  commercial  data 
available.  This  poHcy  is  intended  to 
complement  the  current  public  review 
processes  prescribed  by  sections 
4(b)(4)(6)  and  10(a)(2)(B)  of  the  Act  and 
associated  regulations  in  title  50  of  the 
Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  July  1, 1994. 
FOB  FURTHER  INFORMATION  CONTACT: 
Jamie  Rappaport  Clark,  Chief,  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  ARLSQ  452. 18th  and 
C  Streets  NW.,  Washington,  DC  20240 
(telephone  703/358-2171),  or  Russell 
Bellmer.  Chief.  Endangered  Species 
Division.  National  Marine  Fisheries 
Service,  1335  East-West  Highway.  Silver 
Spring.  Maryland  20910  (telephone  301/ 
713-2322). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Act  requires  the  Secretary  of  the 
Interior  and  the  Secretary  of  Commerce 
to  determine  whether  any  species  is 
endangered  or  threatened  (16  U.S.C. 
1533).  When  making  these 
determinations,  the  Secretary  is  directed 
to  use  the  best  scientific  and 
commercial  data  available. 

The  Services  receive  and  use 
information  on  the  biology,  ecology, 
distribution,  abundance,  status,  and 
trends  of  species  fi-om  a  wide  variety  of 
sources  as  part  of  their  responsibifity  to 
implement  the  Act.  Some  of  this 
information  is  anecdotal,  some  of  it  is 
oral,  and  some  of  it  is  found  in  written 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Interagency 
Cooperative  Policy  on  Information 
Standards  Under  the  Endangered 
Species  Act 

agencies:  Fish  and  Wildlife  Service. 
Interior,  and  National  Marine  Fisheries 
Service.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  The  Fish  and  Wildhfe  Service 
and  National  Marine  Fisheries  Service 
(hereafter  referred  to  as  Services) 
announce  interagency  policy  to  provide 
criteria,  establish  procedures,  and 
provide  guidance  to  ensure  that 
decisions  made  by  the  Services  under 
the  authority  of  the  Endangered  Species 
Act  of  1973  (Act),  as  amended  represent 
the  best  scientific  and  commercial  data 
available.  This  policy  is  intended  to 
complement  the  current  pubhc  review 
processes  prescribed  by  sections 
4(b)(4)(6)  and  10(a)(2)(B)  of  the  Act  and 
associated  regulations  in  title  50  of  the 
Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  July  1, 1994. 
FOB  FURTHER  INFORMATION  CONTACT: 
Jamie  Rappaport  Clark,  Chief,  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  ARLSQ  452. 18th  and 
C  Streets  NW.,  Washington,  DC  20240 
(telephone  703/358-2171),  or  Russell 
Bellmer,  Chief,  Endangered  Species 
Division,  National  Marine  Fisheries 
Service,  1335  East-West  Highway.  Silver 
Spring.  Maryland  20910  (telephone  301/ 
713-2322). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Act  requires  the  Secretary  of  the 
Interior  and  the  Secretary  of  Commerce 
to  determine  whether  any  species  is 
endangered  or  threatened  (16  U.S.C. 
1533).  When  making  these 
determinations,  the  Secretary  is  directed 
to  use  the  best  scientific  and 
commercial  data  available. 

The  Services  receive  and  use 
information  on  the  biology,  ecology, 
distribution,  abundance,  status,  and 
trends  of  species  from  a  wide  variety  of 
sources  as  part  of  their  responsibility  to 
implement  the  Act.  Some  of  this 
information  is  anecdotal,  some  of  it  is 
oral,  and  some  of  it  is  found  in  written 


docimients.  These  documents  include 
status  surveys,  biological  assessments, 
and  other  unpublished  material  (that  is, 
"gray  literature")  from  State  natural 
resource  agencies  and  natvu^l  heritage 
programs.  Tribal  governments,  other 
Federal  agencies,  consulting  firms, 
contractors,  and  individuals  associated 
,  with  professional  organizations  and 
higher  educational  institutions.  The 
Services  also  use  pubUshed  articles 
from  juried  professional  journals.  The 
reliability  of  the  information  contained 
in  these  sources  can  be  as  variable  as  the 
sources  themselves.  As  part  of  their 
routine  activities  Service  biologists  are 
required  to  gather,  revievv,  and  evaluate 
information  from  these  sources  prior  to 
undertaking  Usting,  recovery, 
consultation,  and  permitting  actions. 

Policy 

To  assure  the  quality  of  the  biological, 
ecological,  and  other  information  that  is 
used  by  the  Services  in  their 
implementation  of  the  Act,  it  is  the 
policy  of  the  Services: 

a.  To  require  biologists  to  evaluate  all 
scientific  and  other  information  that 
will  be  used  to  (a)  determine  the  status 
of  candidate  species;  (b)  support  listing 
actions;  (c)  develop  or  implement 
recovery  plans;  (d)  monitor  species  that 
have  been  removed  from  the  Ust  of 
threatened  and  endangered  species;  (e) 
to  prepare  biological  opinions, 
incidental  take  statements,  and 
biological  assessments;  and  (0  issue 
scientific  and  incidental  take  permits. 
This  review  will  be  conducted  to  ensure 
that  any  information  used  by  the 
Services  to  implement  the  Act  is 
rehable.  credible,  and  represents  the 
best  scientific  and  commercial  data 
available. 

b.  To  gather  and  Impartially  evaluate 
biological,  ecological,  and  other 
information  that  disputes  official 
positions,  decisions,  and  actions 
proposed  or  taken  by  the  Services 
during  their  implementation  of  the  Act. 

c.  To  require  oiologists  to  document 
their  evaluation  of  information  that 
supports  or  does  not  support  a  position 
being  proposed  as  an  official  agency 
position  on  a  status  review,  listing 
action,  recovery  plan  or  action, 
interagency  consultation,  or  permitting 
action.  These  evaluations  will  rely  on 
the  best  available  comprehensive, 
technical  information  regarding  the 
status  and  habitat  requirements  for  a 
species  throughout  its  range. 

d.  To  the  extent  consistent  with 
sections  4,  7,  and  10  of  the  ESA,  and  to 
the  extent  consistent  with  the  use  of  the 
best  scientific  and  commercial  data 
available,  use  primary  and  original 
sources  of  information  as  the  basis  for 


recommendations  to  (1)  place  a  species 
on  the  list  of  candidate  species,  (2) 
promulgate  a  regulation  to  add  a  species 
to  the  hst  of  threatened  and  endangered 
species,  (3)  to  remove  a  species  from  the 
list  of  threatened  and  endangered 
species,  (4)  designate  critical  habitat,  (5) 
revise  the  status  of  a  species  Usted  as 
threatened  or  endangered,  (6)  make  a 
determination  of  whether  a  Federal 
action  is  likely  to  jeopardize  a  proposed, 
threatened,  or  endangered  species  or 
destroy  or  adversely  modify  critical 
habitat;  and  (7)  issue  a  scientific  or 
incidental  take  permit.  These  sources 
shall  be  retained  as  part  of  the 
administrative  record  supporting  an 
action  and  shall  be  referenced  in  all 
official  Federal  Register  notices  and 
biological  opinions  prepared  for  an 
action. 

e.  To  collect,  evaluate,  and  complete 
all  reviews  of  biological,  ecological,  and 
other  relevant  information  within  the 
schedules  established  by  the  Act, 
appropriate  regulations,  and  applicable 
policies. 

f.  To  conduct  management-level 
review  of  docimients  developed  and 
drafted  by  Service  biologists  to  verify 
and  assure  the  quality  of  the  science 
used  to  establish  official  positions, 
decisions,  and  actions  taken  by  the 
Services  during  their  implementation  of 
the  Act. 

Scope  of  Policy 

This  policy  applies  Servicewide  for 
all  species  of  fish  and  wildlife  and 
plants,  as  defined  pursuant  to  section  3 
of  the  Act  (16  U.S.C.  1532),  and  for 
listing,  recovery,  interagency 
consultation,  management  and  scientific 
authorities,  and  permitting  programs  as 
outlined  in,  and  to  the  extent  consistent 
with,  the  provisions  of  sections  4(a)(c), 
4(e)(g),  7(a)(c).  8A(c),  and  10(a)  of  the 
Act,  respectively. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 

Dated:  June  27, 1994. 

MoUie  H.  Beattie, 

Director,  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

Dated:  June  24, 1994. 
RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Senice. 
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DEPARTME^fr  OF  THE  INTERIOR 

Fistt  and  Wildlife  Sefvice 

DEPARTMENT  Of  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Tlireatened  Wildlife 
and  Plants:  Notice  of  Interagency 
Cooperative  Policy  f^r  Endangered 
Species  Act  Section  p  Prohit}itions 

AGENOES:  Fish  and  WildUfe  Service. 
Interior,  and  National  Marine  Fisheries 
Service.  National  OceBnic  and 
Atmospheric  Administration  (NOAA), 
Commerce.  j 

ACTION:  Notice  of  polity  statement. 

SUMMARY:  The  Fish  a4d  Wildlife  Service 
and  National  Marine  Fisheries  Service 
(hereafter  referred  to  as  Services) 
announce  interagency  cooperative 
policy  to  establish  a  procedure  at  the 
time  a  species  is  liste4  as  threatened  or 
endangered  to  identify  to  the  maximum 
extent  practicable  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended, 
and  to  increase  publi(^  uncjerstanding 
and  provide  as  much  tertainty  as 
possible  regarding  the!  prohibitions  that 
will  apply  imder  section  9.  By 
identifying  activities  likely  or  not  likely 
to  result  in  violation  c " 
tinie  a  species  is  listec 
intend  to  increase  pul 
the  effect  of  the  listinj 
ongoing  activities  within  a  species' 
range. 

EFFECTIVE  DATE:  July  ij  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jamie  Rappaport  Clarii  Chief,  Division 
of  Endangered  Speciei  U.S.  Fish  and 
Wildlife  Service,  AR^iQ452. 18th  and 
C  Streets  NW,.  Washiilgton.  DC  20240 
(telephone  703/358-2171),  or  Russell 
Bellmer,  Chief.  Endan]  ;ered  Spec^ 
Division,  National  Ma:  ine  Fisheries 
Service,  1335  East-We;t  Highway,  Silver 
Spring,  Maryland  209:  0  (telephone  301/ 
713-2322). 

SUPPLEMENTARY  INFORl^ATJON 

Background 

Section  9  of  the  Act 
activities  that  directly 
affect  endangered 
prohibitions  apply  to 
organizations,  and 
United  States  jurisdict 
of  the  Act  allows  the  , 
regulations  that  apply 
prohibitions  of  section 
species.  Under  the  Act 
it  is  illegal  for  any  per*)n 


f  section  9  at  the 
1  the  Services 
lie  awareness  of 
on  proposed  and 


)rohibits  certain 
)r  indirectly 
These 
individuals, 
subject  to 
on.  Section  4(d) 

ulgation  of 
iUiy  or  all  of  the 
9  to  threatened 
and  regulations, 
subject  to  the 


spec  les 

all 
agei  icies 


jurisdiction  of  the  United  States  to  take 
(includes  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect;  or  to  attempt  any  of  these), 
import  or  export,  ship  in  interstate  or 
foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  endangered  fish  or  wildlife  species 
and  most  threatened  fish  and  wildlife 
species.  It  is  also  illegal  to  possess,  sell, 
deliver,  carry,  transport,  or  ship  any 
such  wildlife  that  has  been  taken 
illegally.  With  respect  to  endangered 
plants,  analogous  prohibitions  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or  to 
remove  and  reduce  to  possession  any 
such  plant  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
endangered  plants,  the  Act  prohibits 
malicious  damage  or  destruction  of  any 
such  species  on  any  area  under  Federal 
jurisdiction,  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
any  such  species  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation,  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law. 

Policy  .      II  -   i 

It  is  the  policy  of  the  Services  to 
identify,  to  the  extent  known  at  the  time 
a  species  is  Usted,  specific  activities  that 
will  not  be  considered  likely  to  result  in 
violation  of  section  9.  To  the  extent 
possible,  activities  that  will  be 
considered  likely  to  result  in  violation 
also  will  be  identified  in  as  specific  a 
manner  as  possible.  For  those  activities 
whose  likelihood  of  violation  is 
uncertain,  a  contact  will  be  identified  in 
the  final  listing  document  to  assist  the 
public  in  determining  whether  a 
particular  activity  would  constitute  a 
prohibited  act  under  section  9. 


Scope  of  Policy       !i      |1 

This  policy  applies  for  all  species  of 
fish  and  wildlife  and  plants,  as  defined 
under  the  Act.  listed  after  October  1, 
1994. 

Authority  (|      |' 

The  authority  for  this  pohcy  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 


Dated:  June  27, 1994. 

MoUie  H.  Beatde, 

Director.  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 

Dated:  June  24, 1994. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries. 
NatJonal  Marine  Fisheries  Service. 
[FR  Doc.  94-16023  Filed  6-30-«4;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  -Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Interagency 
Cooperative  Policy  on  Recovery  Plan 
Participation  »id  Implementation 
Under  the  Endangered  Species  Act 

AGENCIES:  Fish  and  Wildlife  Service, 
Interior,  and  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  policy  statement. 


SUMMARY:  The  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service 
(hereafter  referred  to  as  Services) 
announce  interagency  policy  relative  to 
recovery  plan  participation  and 
implementation  under  the  Endangered 
Species  Act  of  1973.  as  amended.  This 
cooperative  policy  is  intended  to 
minimize  social  and  economic  impacts 
consistent  with  timely  recovery  of 
species  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
In  addition,  this  policy  provides  a 
Participation  Plan  process,  which 
involves  all  appropriate  agencies  and 
affected  interests  in  a  mutually- 
developed  strategy  to  implement  one  or 
more  recovery  action^. 

EFFECTIVE  DATE:  July  1.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jamie  Rappaport  Clark,  Chief.  Division 
of  Endangered  Species.  U.S.  Fish  and 
Wildlife  Service,  ARLSQ  452, 18th  and 
C  Streets  NW..  Washington,  DC  20240 
(telephone  703/358-2171),  or  Russell 
Bellmer,  Chief,  Endangered  Species 
Division,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Silver 
Spring.  Maryland  20910  (telephone  301/ 
713-2322). 


SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(f)  of  the  Act  directs  the 
Secretary  of  the  Commerce  and  the 
Secretary  of  Interior  to  develop  and 
implement  recovery  plans  for  animal 
and  plant  species  listed  as  endangered 
or  threatened,  unless  such  plans  would 
not  promote  the  conservation  of  the 
species.  Coordination  among  State, 
Tribal  or  Federal  agencies,  academic 
institutions,  private  individuals  and 
organizations,  commercial  enterprises, 
and  other  affected  parties  is  perhaps  the 
most  essential  ingredient  for  recovering 
a  species. 

Policy 

To  enhance  recovery  plan 
development  and  implementation, 
while  recommending  measures  that 
accomplish  the  goals  of  a  recovery  plan, 
the  Services  will: 

A.  Diversify  areas  of  expertise 
represented  on  a  recovery  team, 

B.  Develop  multiple  species  plans  when 
possible, 

C.  Minimize  the  social  and  economic 
impacts  of  implementing  recovery 
actions, 

D.  Involve  representatives  of  a^ected 
groups  and  provide  stakeholders  the 
opportunity  to  participate  in  recovery 
plan  development,  and 

E.  Develop  recovery  plans  within  2  1/2 
years  after  final  listing. 

(Ij  Recovery  Plan  Preparation  and 
Process 

The  method  to  be  used  for  recovery 
plan  preparation  shall  be  based  on 
several  factors,  including  the  range  or 
ecosystem  of  the  species  (limited  vs. 
extensive),  the  complexity  of  the 
recovery  actions  contemplated,  the 
nimiber  of  organizations  responsible  for 
the  implementation  of  the  recovery 
tasks,  the  availability  and  expertise  of 
personnel,  and  the  availability  of  funds. 
Outside  expertise  in  the  form  of 
recovery  teams,  other  Federal  agencies, 
State  agency  personnel.  Tribal 
governments,  private  conservation 
organizations,  and  private  contractors 
shall  be  used,  as  necessary,  to  develop 
and  implement  recovery  plans  in  a 
timely  manner  that  will  minimize  the 
social  and  economic  consequences  of 
plan  implementation. 

Team  members  should  be  selected  for 
their  knowledge  of  the  species  or  for 
expertise  in  elements  of  recovery  plan 
design  oi  implementation  (such  as  local 
planning,  rural  sociology,  economics, 
forestry,  etc.),  rather  than  their 
professional  or  other  affiliations.  Teams 
are  to  be  composed  of  recognized 
experts  in  their  fields  and  are 


SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(f)  of  the  Act  directs  the 
Secretary  of  the  Commerce  and  the 
Secretary  of  Interior  to  develop  and 
implement  recovery  plans  for  animal 
and  plant  species  listed  as  endangered 
or  threatened,  unless  such  plans  would 
not  promote  the  conservation  of  the 
species.  Coordination  among  State, 
Tribal  or  Federal  agencies,  academic 
institutions,  private  individuals  and 
organizations,  commercial  enterprises, 
and  other  affected  parties  is  perhaps  the 
most  essential  ingredient  for  recovering 
a  species. 

Policy 

To  enhance  recovery  plan 
development  and  implementation, 
while  recommending  measures  that 
accomplish  the  goals  of  a  recovery  plan, 
the  Services  will: 

A.  Diversify  areas  of  expertise 
represented  on  a  recovery  team, 

B.  Develop  multiple  species  plans  when 
possible, 

C.  Minimize  the  social  and  economic 
impacts  of  implementing  recovery 
actions, 

D.  kivolve  representatives  of  alTected 
groups  and  provide  stakeholders  the 
opportunity  to  participate  in  recovery 
plan  development,  and 

E.  Develop  recovery  plans  writhin  2  1/2 
years  after  final  listing. 

(Ij  Recovery  Plan  Preparation  and 
Process 

The  method  to  be  used  for  recovery 
plan  preparation  shall  be  based  on 
several  factors,  including  the  range  or 
ecosystem  of  the  species  (limited  vs. 
extensive),  the  complexity  of  the 
recovery  actions  contemplated,  the 
niunber  of  organizations  responsible  for 
the  implementation  of  the  recovery 
tasks,  the  availability  and  expertise  of 
personnel,  and  the  availability  of  funds. 
Outside  expertise  in  the  form  of 
recovery  teams,  other  Federal  agencies. 
State  agency  personnel.  Tribal 
governments,  private  conservation 
organizations,  and  private  contractors 
shall  be  used,  as  necessary,  to  develop 
and  implement  recovery  plans  in  a 
timely  manner  that  will  minimize  the 
social  and  economic  consequences  of 
plan  implementation. 

Team  members  should  be  selected  for 
their  knowledge  of  the  species  or  for 
expertise  in  elements  of  recovery  plan 
design  oi  implementation  (such  as  local 
planning,  rural  sociology,  economics, 
forestry,  etc.),  rather  than  their 
professional  or  other  afflUations.  Teams 
are  to  be  composed  of  recognized 
experts  in  their  fields  and  are 
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encouraged  to  explore  all  avenues  in 
arriving  at  solutions  necessary  to 
recover  threatened  or  endangered 
species.  Factors  for  selection  of  team 
members  eu^  (1)  expertise  (including 
current  involvement,  if  possible),  with 
respect  to  the  species,  closely  related 
species,  or  the  ecosystem  in  which  it  is 
or  may  once  again  become  a  part.  (2) 
special  knowledge  of  one  or  more 
threats  contributing  to  the  listed  status 
of  the  species  and  (3)  knowledge  of  one 
or  more  related  disciplines,  such  as  land 
use  planning,  state  regulations,  etc.  The 
Services  also  will  select  team  members 
based  on  special  knowledge  essential  for 
the  development  of  recovery 
implementation  schedules,  particularly 
development  of  Participation  Plans  that 
are  intended  to  minimize  the  social  and 
economic  effects  of  recovery  actions. 
Teams  should  include  representatives  of 
State,  Tribal,  or  Federal  agencies,    ' 
academic  institutions,  private 
indi\dduals  and  organizations, 
commercial  enterprises,  and  other 
constituencies  with  an  interest  in  the 
species  and  its  recovery  or  the  economic 
or  social  impacts  of  recovery. 

(2)  Involvement  of  Affected  Groups 

Whether  a  recovery  plan  is  developed 
by  the  Service's  biologists,  contractors, 
or  a  recovery  team,  each  plan  will  seek 
the  best  information  to  fulfill  the  intent 
of  the  Act  regarding  recovery  planning. 
This  information  and  input  firom 
affected  interests  will  be  used  to 
develop  alternatives  for  recovery 
implementation  that  not  only  meet 
requirements  for  the  recovery  of  a 
species,  but  minimize  social  and 
economic  effects  of  recovery  actions. 
Representatives  of  affected  interests  that 
can  be  determined  during  recovery  plan 
development  will  be  asked  to 
participate  during  plan  development 
and  implementation. 

(3)  Implementing  Recovery  Actions 

Implementation  of  recovery  plans  will 
be  accomplished  through  the  means  that 
will  provide  for  timely  recovery  of  the 
species  while  minimizing  social  and 
economic  impacts.  The  Services  will 
involve  all  affected  interests  in  the 
recovery  plan  implementation  process 
through  the  development  of  a 
Participation  Plan.  A  Participation  Plan 
should  involve  all  appropriate  agencies 
and  affected  interests  in  a  mutually 
developed  strategy  to  implement  one  of 
more  specifically  designated  recovery 
actions.  Participation  Plans  should 
ensure  that  a  feasible  strategy  is 
developed  for  all  affected  interests 
while  providing  reaUstic  and  timely 
recovery  of  the  species. 


Nothing  in  this  policy  is  intended  to 
change  the  current  poUcy  of  developing 
recovery  plans  within  2Vi  years  after 
final  listing  of  a  species  (18  months  for 
draft  recovery  plan  and  a  final  recovery 
plan  within  an  additional  12  months  of 
the  draft). 

Scope  of  Policy 

The  scope  of  this  pohcy  is 
Servicewide  for  all  species  of  fish  and 
wildlifie  and  plants,  as  defined  pursuant 
to  section  3  of  the  Act  (16  U.S.C  1532). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  5131-1544). 

Dated:  Juoe  27.  1994. 
Mollie  H.  Beattie, 

Director.  U.S.  Fish  and  Wildlife  St^rxice. 
Department  of  the  Interior. 

Dated:  )une  24.  1994. 
RoUand  A.  Schmitten. 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Senice. 
|FR  Doc.  94-16024  Filed  6-30-94;  8:45  am) 
BtLUNG  CODE  4310.6S-P 
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Fish  and  WikUife  Service 

DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Interagency 
Cooperative  Policy  for  the  Ecosystem 
Approach  to  the  Endangered  Spiecies 
Act 

AGENCIES:  Fish  and  Wildlife  Service. 

Interior,  and  National  Marine  Fisheries 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NO.AA), 

Commerce. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  The  Fish  and  Wildfife  Service 
and  National  Marine  Fisheries  Service 
(hereafter  referred  to  as  Services) 
announce  interagency  policy  to 
incorporate  ecosystem  considerations  m 
Endangered  Species  Act  actions 
regarding  listing,  interagency 
cooperation,  recovery  and  cooperative 
activities. 

EFFECTIVE  DATE:  July  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jamie  Rappaport  Clark,  Chief,  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  ARLSQ  452,  18th  and 
C  Streets  NW.,  Washington.  DC  20240 
(telephone  703/358-2171).  or  Russell 
Bellmer.  Chief,  Endangered  Species 
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Division,  National  \^rine 
Service,  1335  East-West 
Spring.  Maryland  20^10 
713-2322). 


SUPPLEMENTARY  INFOt^MATION: 
Background 


Federal  Register  /  Vol.  59,  No.  126  /  Friday,  July  1,  1994  /  Notices 


Fisheries 
Highway,  Silver 
(telephone  301/ 


of  the  Act  (section 
means  whereby  the 


A  primary  purpose 
2fb))  is  "to  provide  a 
ecosystems  upon  which  endangered  or 
threatened  species  de  pend  may  be 
conserved.  .  .  .* 

Section  5(a)  author  zes  the 
establishment  and  in:  plementation  of  a 
program  to  conserve  ish,  wildlife,  and 
plants,  including  thoi  le  which  are  listed 
as  endangered  or  thre  atened.  Section  6 
authorizes  partnershi  as  with  the  States 
to  develop  cooperati\  e  programs  for  the 
conservation  of  endai  igered  and 
threatened  species.  &!ction  7(a)(ll 
obligates  all  Federal  agencies  to  utilize 
their  authorities  to  further  the  purposes 
of  the  Act  by  carrying  out  programs  for 
the  conservation  of  ei  idangered  and 
threatened  species.  S(  iction  8 
encourages  partnerships  with  foreign 
countries  to  provide  mr  conservation  of 
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Success  of  ecosyste^ 
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Setting  new  internal 
teamwork  and  communication  between 
regions  and  other  agei  icies  will  be 
emphasized  to  suppoit  an  ecosystem 
approach  to  species  c(  )nservation. 
Species  will  be  consei  ved  best  not  by  a 
species-by-species  ap|  )roach  but  by  an 
ecosystem  conservati<  n  strategy  that 
transcends  individual  species.  The 
future  for  endangered  and  threatened 
species  will  be  detem  ined  by  how  well 
the  agencies  integrate  ecosystem 
conservation  with  the 
resource  use. 
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Policy 

The  purpose  of  this 
policy  is  to  promote 
through  activities 
Services  under 
Endangered  Species 
as  amended,  and 
in  Title  50  of  the 
Regulations.  In  the 
endangered  species 
policy  of  the  Services 
ecosystem- consi 
Species  Act  activities 
manner: 


growing  need  for 


cooperative 
h  jalthy  ecosystems 
imd  artaken  by  the 
author  ty  of  the 

i^ctof  1973  (Act), 
asso<  riated  regulations 
Code  X)I  Federal 
fol  owing 
activities,  it  is  the 
:o  incorporate 
derations  in  Endangered 
n  the  following 


A.  Listing  I 

(1)  Group  listing  decisions  on  a 
geographic,  taxonomic,  or  ecosystem 
basis  where  pos.sible. 

(2)  Develop  partnerships  with  other 
Federal,  State,  Tribal,  and  private 
agencies  to  conduct  comprehensive 
status  reviews  across  the  entire  range  of 
candidate  species. 

B.  Interagency  Cooperation 

(1)  Develop  cooperative  approaches  to 
threatened  and  endangered  sp>ecies 
conservation  that  restore,  reconstruct,  or 
rehabilitate  the  structure,  distribution, 
connectivity  and  function  upon  which 
those  listed  species  depend. 

C.  Recovery 

(1)  Develop  and  implement  recovery 
plans  for  commimities  or  ecosystems 
where  multiple  listed  and  candidate 
species  occur. 

(2)  Develop  and  implement  recovery 
plans  for  threatened  and  endangered 
species  in  a  manner  that  restores, 
reconstructs,  or  rehabilitates  the 
structure,  distribution,  connectivity  and 
function  upon  which  those  listed 
species  depend.  In  particular,  these 
recovery  plans  shall  be  developed  and 
implemented  in  a  manner  that 
conserves  the  biotic  diversity  (including 
the  conservation  of  candidate  species, 
other  rare  species  that  may  not  be  Hsted, 
unique  biotic  communities,  etc.)  of  the 
ecosystems  upon  which  the  listed 
species  depend. 

(3)  Expand  the  scope  of  recovery 
plans  to  address  ecosystem  conservation 
by  enhsting  local  jiuisdictlons,  private 
organizations,  and  affected  individuals 
in  recovery  plan  development  and 
implementation. 

(4)  Develop  and  implement 
agreements  among  multiple  agencies 
that  allow  for  sharing  of  resources  and 
decision  making  on  recovery  actions  for 
wide-ranging  species. 

D.  Cooperative  Efforts 

(1)  Use  the  authorities  of  the  Act  to 
develop  clear,  consistent  policies  that 
integrate  the  mandates  of  Federal,  State, 
Tribal,  and  local  governments  to  prevent 
species  endangerment  by  protecting, 
conserving,  restoring,  or  rehabilitating 
ecosystems  that  are  important  for 
conservation  of  biodiversity. 

(2)  Integrate  research  ana  technology 
development  on  conservation  of 
endangered  and  threatened  species  with 
initiatives  for  management  of 
ecosystems  that  serve  many  other  uses. 

(3)  Prioritize  actions  and  system 
monitoring  schemes  to  meet  specific 
objectives  for  genetic  resources,  species 
populations,  biological  communities, 
and  ecological  processes  through 


carefully  designed  adaptive 
management  strategies. 

(4)  Integrate  ecosystem-based  goals  of 
the  Endangered  Species  Act  with 
existing  mandates  under  other 
environmental  laws,  such  as  the 
National  Environmental  Policy  Act, 
Clean  Water  Act,  Clean  Air  Act,  Marine 
Mammal  Protection  Act,  Magnuson 
Fishery  Conservation  and  Management 
Act,  and  Fish  and  Wildlife  Coordination 
Act. 

Scope  of  Policy 

The  scope  of  this  policy  is 
Servicewide  for  all  species  of  fish  and 
wildlife  and  plants,  as  defined  pursuant 
to  section  3  under  the  Act  (16  U.S.C. 
1532)  and  for  listing,  recovery,  land 
acquisition,  interagency  consultation, 
international  cooperation,  and 
permitting  programs  as  outlined  in,  and 
to  the  extent  consistent  with  the 
provisions  of  sections  4(a)(c),  4(e)(g), 
7(a)(c),  8A(c),  and  10(a)  of  the  Act. 
respectively. 

Authority 

The  authority  for  this  policy  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 

Dated:  June  27, 1994. 
MoUie  H.  Beattie. 

Director.  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

Dated:  June  24, 1994. 
RoUand  A.  Schmitten. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  94-16025  Filed  6-30-94;  8:45  am] 
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SUMMARY:  The  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service 
(hereafter  referred  to  as  Services) 
announce  interagency  policy  to  clarify 
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the  role  of  State  agencies  in  activities 

undertaken  by  the  Services  under  i 

authority  of  the  Endangered  Species  Act  ( 

of  1973,  as  amended  (Act),  and  i 

associated  regulations  in  title  50  Code  of  < 

Federal  Regulations.             -  ; 
EFFECTIVE  DATE:  July  1.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  £ 

Jamie  Rappaport  Clark,  Chief,  Division  I 

ofEndangered  Species.  U.S.  Fish  and  « 

Wildlife  Service,  ARLSQ  452,  18th  and  £ 

C  Streets  NW.,  Washington,  DC  20240  £ 

(telephone  703/358-21 71),  or  Russell  r 

Bellmer,  Chief,  Endangered  Species  t 
Division,  National  Marine  Fisheries 

Service,  1335  East-West  Highway,  Silver  i 

Spring,  Maryland  20910  (telephone  301/  r 
713-2322). 

SUPPLEMENTARY  INFORMATION: 

Background  i: 

The  Services  recognizes  that,  in  the 
exercise  of  their  general  governmental 
powers.  States  possess  broad  trustee  and 
pohce  powers  over  fish,  wildlife  and 
plants  and  their  habitats  within  their 
borders.  Unless  preempted  by  Federal 
authority.  States  possess  primary 
authority  and  responsibility  for 
protection  and  management  of  fish, 
wildlife  and  plants  and  their  habitats. 

State  agencies  often  possess  scientific 
data  and  valuable  expertise  on  the  status 
and  distribution  of  endangered, 
threatened  and  candidate  species  of 
wildlife  and  plants.  State  agencies, 
because  of  their  authorities  and  their 
close  woridng  relationships  with  local 
governments  and  landowners,  are  in  a 
imique  position  to  assist  the  Services  in 
implementing  all  aspects  of  the  Act.  In 
this  regard,  section  6  of  the  Act  provides 
that  the  Services  shall  cooperate  to  the 
maximum  extent  practicable  with  the 
States  in  carrying  out  the  program 
authorized  by  the  Act.  The  term  State 
agency  means  any  State  agency, 
department,  board,  conunission,  or 
other  governmental  entity  which  is 
responsible  for  the  management  and 
conservation  of  fish,  plant,  or  Wildlife 
resources  within  a  State. 

Policy  th 

In  the  following  Endangered  Species  co 

Act  programs,  it  is  the  policy  of  the  ui 

Services  to:         -  co 

A.  Prelisting  Conservation        -  f^ 

1 .  Utilize  the  expertise  and  solicit  the  re! 

information  of  State  agencies  in  bu 

determining  which  species  should  be  ac 

included  on  the  list  of  candidate  animal  op 

and  plant  species.  or 
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the  role  of  State  agencies  in  activities 
undertaken  by  the  Services  under 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (Act),  and 
associated  regulations  in  title  50  Code  of 
Federal  Regulations. 
EFFECTIVE  DATE:  July  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jamie  Rappaport  Clark.  Chief.  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  ARLSQ  452,  18th  and 
C  Streets  NW..  Washington,  DC  20240 
(telephone  703/358-2171),  or  Russell 
Belliner,  Chief.  Endangered  Species 
Division.  National  Marine  Fisheries 
Service,  1335  East- West  Highway;  Silver 
Spring,  Maryland  20910  (telephone  301/ 
713-2322). 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Services  recognizes  that,  in  the 
exercise  of  their  general  governmental 
pow^ers.  States  possess  broad  trustee  and 
police  powers  over  fish,  wildlife  and 
plants  and  their  habitats  within  their 
borders.  Unless  preempted  by  Federal 
authority.  States  possess  primary 
authority  and  responsibility  for 
protection  and  management  of  fish, 
wildlife  and  plants  and  their  habitats. 

State  agencies  often  possess  scientific 
data  and  valuable  expertise  on  the  status 
and  distribution  of  endangered, 
threatened  and  candidate  species  of 
wildlife  and  plants.  State  agencies, 
because  of  their  authorities  and  their 
close  woridng  relationships  with  local 
governments  and  landowners,  are  in  a 
unique  position  to  assist  the  Services  in 
implementing  all  aspects  of  the  Act.  In 
this  regard,  section  6  of  the  Act  provides 
that  the  Services  shall  cooperate  to  the 
maximum  extent  practicable  with  the 
States  in  carrying  out  the  program 
authorized  by  the  Act.  The  term  State 
agency  means  any  State  agency, 
department,  board,  commission,  or 
other  governmental  entity  which  is 
responsible  for  the  management  and 
conservation  of  fish,  plant,  or  Wildlife 
resources  within  a  State. 

Policy 

In  the  following  Endangered  Species 
Act  programs,  it  is  the  policy  of  the 
Services  to:        - 

A.  Prelisting  Conservation 

1.  Utihze  the  expertise  and  solicit  the 
information  of  State  agencies  in 
determining  which  species  should  be 
included  on  the  hst  of  candidate  animal 
and  plant  species. 


2.  Utilize  the  expertise  and  solicit  the 
information  of  State  agencies  in 
conducting  population  status 
inventories  and  geographical 
distribution  surveys  to  determine  which 
species  warrant  listing. 

3.  Utilize  the  expertise  of  State 
agencies  in  designing  and  implementing 
prelisting  stabilization  actions, 
consistent  with  their  authorities,  for 
species  and  habitat  to  remove  or 
alleviate  threats  so  that  listing  priority  is 
reduced  or  listing  as  endangered  or 
threatened  is  not  warranted. 

4.  Utilize  the  expertise  and  solicit  the 
information  of  State  agencies  in 
responding  to  listing  petitions. 

B.  Listing 

1.  Utilize  the  expertise  and  solicit  the 
information  of  State  agencies  in 
preparing  proposed  and  final  rules  to: 
(a)  List  species  as  endangered  or 
threatened,  (b)  define  and  describe  those 
conditions  under  which  take  should  be 
prohibited  for  threatened  species,  (c) 
designate  critical  habitat,  and  (d) 
reclassify  a  species  from  endangered  to 
threatened  (or  vice  versa)  or  remove  a 
species  from  the  list. 

2.  Provide  notification  to  State 
agencies  of  any  proposed  regulation  in 
accordance  with  provisions  of  the  Act. 

C.  Consultation 

1 .  Inform  State  agencies  of  any 
Federal  agency  action  that  is  Ukely  to 
adversely  affect  listed  or  designated 
critical  habitat;  or  that  is  likely  to 
adversely  affect  proposed  species  or 
proposed  critical  habitat  and  request 
relevant  information  frt)m  them, 
including  the  results  of  any  related 
studies,  in  analyzing  the  effects  of  the 
action  and  cumulative  effects  on  the 
species  and  habitat. 

2.  Request  an  information  update 
from  State  agencies  prior  to  preparing 
the  final  biological  opinion  to  ensure 
that  the  findings  and  recommendations 
are  based  on  the  best  scientific  and 
commercial  data  available. 

3.  Recommend  to  Federal  agencies 
that  they  provide  State  agencies  with 
copies  of  the  final  biological  opinion 
unless  the  information  related  to  the 
consultation  is  protected  by  national 
security  classification  or  is  confidential 
business  information.  Decisions  to 
release  such  classified  or  confidential 
business  information  shall  follow  the 
action  agency's  procedures.  Biological 
opinions,  not  containing  such  classified 
or  confidential  business  information. 


will  be  provided  to  the  State  agencies  by 
the  Services,  if  not  provided  by  the 
action  agency,  after  10  working  days. 
The  exception  to  this  waiting  period 
allows  simultaneous  provision  of  copies 
when  there  is  a  joint  Federal-State 
consultation  action. 

D.  Habitat  Conservation  Planning 

1.  Utilize  the  expertise  and  solicit  the 
information  and  participation  of  State 
agencies  in  all  aspects  of  the  Habitat 
Conservation  Planning  (HCP)  process. 

E.  Recovery' 

1.  Utilize  the  expertise  and  solicit  the 
information  and  participation  of  State 
agencies  in  all  aspects  of  the  recovery 
planning  process  for  all  species  under 
their  jurisdiction. 

2.  Utilize  the  expertise  and  solicit  the 
information  and  participation  of  State 
agencies  in  implementing  recovery 
plans  for  hsted  species.  State  agencies 
have  the  capabilities  to  carry  out  many 
of  the  actions  identified  in  recovery 
plans  and  are  in  an  excellent  position  to 
do  so  because  of  their  close  working 
relationships  with  local  governments 
and  landowners. 

3.  UtiUze  the  expertise  and  authority 
of  State  agencies  in  designing  and 
implementing  monitoring  programs  for 
species  that  have  been  removed  from 
the  list  of  Endangered  and  Threatened 
Wildlife  and  Plants.  Unless  preempted 
by  Federal  authority,  States  possess 
primary  authority  and  responsibihty  for 
protection  and  management  of  fish, 
wildlife  and  plants  and  their  habitats, 
and  are  in  an  excellent  position  to 
provide  for  the  conservation  of  these 
species  following  their  removal  from  the 
list. 

Scope  of  Policy 

The  scope  of  this  policy  is 
Service  wide. 

Authority 

The  authority  for  this  policy  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1536). 

Dated:  June  27.  1994. 
MoUie  H.  Beattie. 

Director.  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 

Dated:  June  24. 1994. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  94-16026  Filed  6-30-94;  8:45  am] 
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DEPARTMENT  OF  ^UCATION 

34  CFR  Part  685 

RIN  1840-AC11 

Federal  Direct  Stud<  nt  Loan  Program 

agency:  Department  of  Education. 
ACTION:  Final  Standa|-ds,  Criteria,  and 
Procedures. 


SUMMARY:  The  Secretary  of  Education 
issues  standards,  criteria,  and 
procedures  govemin]  [  the  repayment 
and  consolidation  of  loans  under  the 
Federal  Direct  Studei  it  Loan  (Direct 
Loan)  Program  in  the  academic  year 
beginning  July  1, 1994. 

These  standards,  ci  iteria,  and 
procedures  apply  to  1  oans  under  the 
Federal  Direct  Staffo^  Loans  Program, 
the  Federal  Direct  Ui^subsidized 
Stafford  Loans  Progrjm,  and  the  Federal 
Direct  PLUS  Program ,  collectively 
referred  to  as  the  Din  ct  Loan  Program. 
EFFECTIVE  DATE:  July  I,  1994,  with  the 
exception  of  §§685.239,  685.213, 
685.214,  and  685.215.  These  sections 
will  become  effective  after  the 
information  collectioh  requirements 
contained  in  those  se  :tions  have  been 
submitted  by  the  Dep  artment  of 
Education  to,  and  approved  by,  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980.  If 
you  want  to  know  th<  effective  date  of 
these  sections,  call  oi  write  the 
Department  of  Educa  ion  contact 
person.  A  docimient  i  innouncing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Mahaffie,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S\V., 
(Room  4060,  ROB-3)  Washington,  DC 
20202-5162.  Telephone:  (202)  708- 
9069.  Individuals  wh  3  use  a 
telecommunications  ( levice  for  the  deaf 
(TDD)  may  call  the  F«  deral  Information 
Relay  Service  (FIRS)  it  1-800-677-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Frid  ly. 
SUPP1.EMENTARY  INFOR  »(IATION:  The 
Student  Loan  Reform  Act  of  1993, 
enacted  on  August  10,  1993,  established 
the  Direct  Loan  Progr  im  under  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  See  Subtitle  A  of  the 
Omnibus  Budget  Rec(  nciliation  Act  of 
1993  (Pub.  L.  103-66],  Under  the  Direct 
Loan  Program,  loan  a  pital  is  provided 
directly  to  student  ani  1  parent  borrowers 
by  the  Federal  Goveniment  rather  than 
through  private  lenders.  Borrowers 
under  the  Direct  Loan  Program  are 
provided  a  range  of  re  payment  options, 
including  an  income  i  ontingent 
repayment  plan. 


The  HEA  directs  the  Secretary  to 
consult  with  members  of  the  higher 
education  commimity  and  to  publish  a 
notice  of  standards,  criteria,  and 
procedures  for  the  program's  first  year 
in  lieu  of  issuing  regulations  using  the 
Department's  usual  procedures.  The 
Secretary's  representatives  have 
consulted  with  representatives  of 
students,  colleges,  universities, 
proprietary  schools,  and  educational 
associations,  as  well  as  representatives 
of  the  financial  aid  commimity,  in 
developing  this  notice.  In  particidar,  the 
Secretary's  representatives  have  had 
extensive  consultations  with  the  other 
members  of  the  Direct  Student  Loan 
Regulations  Negotiated  Rulemaking 
Advisory  Committee  established  to 
develop  proposed  regulations  for  the 
second  and  subsequent  years  of  the 
program.  See  the  Secretary's 
announcement  of  his  intention  to 
establish  this  Committee  at  58  FR  68619 
(December  28, 1993). 

This  notice  establishes  the  policies 
and  procedures  necessary  to  govern 
repayment  of  loans  under  the  Direct 
Loan  Program  and  to  establish  standards 
and  procedures  relating  to  Federal 
Direct  Consolidation  Loans  for  the 
1994-1995  academic  year. 

I.  Background 

On  September  10, 1993,  the  Secretary 
publisHed  a  notice  in  the  Federal 
Register  (58  FR  47816)  soliciting 
applications  from  schools  for 
participation  in  the  Direct  Loan 
Program.  Over  1,100  schools  responded 
to  that  invitation.  On  December  28, 
1993,  the  Secretary  selected  104 
schools,  representing  approximately  five 
percent  (5%)  of  the  total  Federal  Family 
Education  Loan  (FFEL)  Program  loan 
volume,  to  participate  in  the  Direct  Loan 
Program  for  the  academic  year 
beginning  July  1, 1994  (58  FR  68690). 
On  January  4, 1994,  the  Secretary 
published  a  notice  containing  most  of 
the  standards,  criteria,  and  procedures 
needed  for  the  first-year  implementation 
of  the  Direct  Loan  Program  (59  FR  472). 
Cross-references  in  the  repayment  and 
consolidation  provisions  of  this  notice 
are  to  sections  of  34  CFR  Part  685  that 
were  included  in  the  rules  published  on 
January  4, 1994. 

The  repayment  and  consolidation 
rules  in  this  notice  complete  the 
provisions  needed  for  the  first  year  of 
the  program.  These  rules  are  applicable 
for  the  period  beginning  July  1, 1994, 
and  ending  Jime  30, 1995.  As  required 
by  statute,  program  regulations  for  the 
Direct  Loan  Program  in  future  years  are 
being  developed  through  the  use  of  a 
negotiated  rulemaking  process  to  the 
extent  practicable. 


n.  Summary  of  Contents 

Section  685.204    Deferment 

This  section  contains  revisions  to 
paragraphs  (b)  and  (c)  that  clarify  the 
deferment  requirements  for  all  Direct 
Loan  borrowers.  In  addition,  a  new 
paragraph  (d)  states  the  deferment 
requirements  for  certain  Direct 
Consolidation  Loan  borrowers. 

Section  685.207    Obligation  to  Repay    - 

This  section  contains  provisions 
relating  to  a  borrower's  obligation  to 
repay  a  Direct  Loan  that  generally 
parallel  provisions  applicable  to  the 
FFEL  program.  On  the  basis  of 
consultations  with  members  of  the 
higher  education  community,  the 
Secretary  has  included  clarifying 
provisions  concerning  (1)  the  collection 
costs  for  which  a  borrower  is 
responsible  (in  paragraph  (a));  (2)  the 
borrower's  obligations  upon  re-enrolling 
in  school  after  a  loan  has  entered 
repayment  (in  paragraph  {b)(l));  and  (3) 
the  date  on  which  a  grace  period  begins 
for  a  borrower  who  withdraws  from  a 
correspondence  program  (in  paragraph 
(d)). 

Section  685.208    Repayment  Plans 

This  section  contains  descriptions  of 
the  various  repayment  plans  required  to 
be  made  available  to  Direct  Loan 
borrowers  by  section  455(d)(1)  of  the 
HEA.  To  simplify  the  administration  of 
the  program,  paragraph  (a)(4)  requires 
that  all  Direct  Loans  obtained  by  a 
borrower  be  repaid  together  under  the 
same  repayment  plan.  The  sole 
exception  to  this  requirement  is  that 
Direct  PLUS  loans,  which  are  the  only 
loans  that  may  not  be  rep>aid  under  the 
income  contingent  repayment  plan,  may 
be  repaid  separately. 

The  features  of  the  standard 
repayment  plan  that  is  comparable  to 
the  standard  repayment  plan  under  the 
FFEL  program  are  described  in 
paragraph  (b).  Generally,  a  borrower 
must  repay  the  loan  by  making  fixed 
monthly  payments  for  ten  years.  Under 
the  extended  repayment  plan  described 
in  paragraph  (c),  a  borrower  must  repay 
the  loan  by  making  fixed  monthly 
payments  within  an  extended  period  of 
time  of  12  to  thirty  years  that  varies 
with  the  borrower's  debt  level.  The 
repayment  period  under  this  plan  is  the 
same  as  the  period  for  repayment  of  a 
consolidation  loan  under  the  FFEL 
program. 

Under  the  graduated  repayment  plan 
described  in  paragraph  (d),  a  borrower 
must  repay  the  loan  by  making  monthly 
payments  at  two  or  more  levels  within 
the  same  period  of  time  as  the  period 
applicable  under  the  extended 


repayment  plan.  The  Secretarj-  believes 
that  this  approach  offers  flexibility  and 
at  the  same  time  enables  a  borrower  to 
assess  the  relative  benefits  of  various 
repayment  plans  with  ease.  As  a  result 
of  consultation  v.nth  members  of  the 
higher  education  community,  this 
section  provides  that  the  Secretary  may 
adjust  the  monthly  payment  amount 
under  the  standard,  extended,  and 
g*duated  repajTnent  plans  to  reflect 
changes  in  the  vari.able  interest  rate 
identified  in  §  685.202(a). 

The  income  contingent  repajTnent- 
plan  is  summarized  in  paragraph  (f)  and 
described  in  detail  in  §685.209  and 
Appendix  B.  Under  this  plan,  a 
borrower  may  choose  to  repay  Direct 
Loans  in  one  of  two  ways  described  in 
§  685.209.  A  borrower's  monthly 
repayment  amount  generally  varies  with 
tiie  Adjusted  Gross  Income  (AGI) 
reported  by  the  borrower,  the  amount  of 
tlie  borrower's  Direct  Loan  debt,  and 
family  size.  Specific  provisions  in 
§  685.209  apply  in  the  case  of  a  married 
couple  who  wish  to  repay  their  Direct 
Loans  jointly.  Payments  under  the 
income  contingent  repayment  plan 
increase  progressively  with  debt  to 
discourage  excessive  borrowing  and  to 
ensure  that  most  borrowers  repay  their 
loans  within  the  25-year  period  allowed 
by  the  statute.  The  borrower  is  not 
required  to  repay  any  amount  that 
remains  outstanding  at  the  end  of  the     ' 
repajrment  period. 

The  Secretary  intends  to  review 
periodically  the  method  for  calculating 
monthly  repayment  amounts  under  the 
income  contingent  repayment  plaji. 
However,  if  the  Secretary  amends  the 
regulations  governing  that  method,  the 
regulations  in  effect  when  a  borrower's 
first  Direct  Loan  enters  repayment 
determine  the  monthly  repayment 
amount  for  all  the  borrower's  Direct 
Loans  unless  the  borrower  requests 
othcru-ise. 

The  alternative  repayment  plan 
provisions  in  paragraph  (g)  implement 
the  Secretary's  statutory  authority  to 
'  provide  an  alternative  plan,  on  a  case- 
by-case  basis,  to  a  borrower  who  can 
demonstrate  that  none  of  the  other 
available  plans  can  accommodate  the 
borrower's  exceptional  circumstances. 

Section  685.209    Income  Contingent 
Repayment  Plan 

This  section  contains  provisions 
governing  the  two  options  available  for 
repayment  of  Direct  Loans  under  the 
income  contingent  repayment  plan 
(ICRP).  The  ICRP  is  designed  to  be 
attractive  to  a  broad  range  of  borrowers. 
The  plan  provides  reasonable  monthly 
repayment  amounts  for  borrowers  with 
varying  amotmts  of  debt  and  income 
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repayment  plan.  The  Secretar>-  believes 
that  this  approach  offers  flexibility  and 
at  the  same  time  enables  a  borrower  to 
assess  the  relative  benefits  of  various 
repayment  plans  with  ease.  As  a  result 
of  consultation  with  members  of  the 
higher  education  community,  this 
section  provides  that  the  Secretary  may 
adjust  the  monthly  pa>Tnent  amount 
under  the  standard,  extended,  and 
gAduated  repayment  plans  to  reflect 
changes  in  the  variable  interest  rate 
identified  in  §  685.202(a). 

The  income  contingent  repayment 
plan  is  summarized  in  paragraph  (f)  a.id 
described  in  detail  in  §685.209  and 
Appendix  B.  Under  this  plan,  a 
borrower  may  choose  to  repay  Direct 
Loans  in  one  of  two  ways  described  in 
§  685.209.  A  borrower's  monthly 
repay.Tient  amount  generally  varies  with 
the  Adjusted  Gross  Income  (AGI) 
reported  by  the  borrower,  the  amount  of 
the  borrower's  Direct  Loan  debt,  and 
family  size.  Specific  provisions  in  . 
§  685.209  apply  in  the  case  of  a  married 
couple  who  wish  to  repay  their  Direct 
Loans  jointly.  Payments  under  the 
Income  contingent  repayment  plan 
increase  progressively  with  debt  to 
discourage  excessive  borrowing  and  to 
ensure  that  most  borrowers  repay  their 
loans  within  the  25-year  period  allowed 
by  the  statute.  The  borrower  is  not 
required  to  repay  any  amount  that 
remains  outstanding  at  the  end  of  the     ' 
repajrment  period. 

The  Secretary  intends  to  review 
periodically  the  method  for  calculating 
monthly  repayment  amounts  Under  the 
income  contingent  repayment  plan. 
However,  if  the  Secretary  amends  the 
regulations  governing  that  method,  the 
regulations  in  effect  when  a  borrower's 
first  Direct  Loan  enters  repayment 
determine  the  monthly  repayment 
amount  for  all  the  borrower's  Direct 
Loans  unless  the  borrower  requests 
otherwise. 

The  alternative  repayment  plan 
provisions  in  paragraph  (g)  implement 
the  Secretary's  statutory  authority  to 
-  provide  an  alternative  plan,  on  a  case- 
by-case  basis,  to  a  borrower  who  can 
demonstrate  that  none  of  the  other 
available  plans  can  accommodate  the 
borrower's  exceptional  circumstances. 

Section  685.209    Income  Contingent 
Repayment  Plan 

This  section  contains  provisions 
governing  the  two  options  available  for 
repayment  of  Direct  Loans  under  the 
income  contingent  repayment  plan 
(ICRP).  The  ICRP  is  designed  to  be 
attractive  to  a  broad  range  of  borrowers. 
The  plan  provides  reasonable  monthly 
repayment  amounts  for  borrowers  with 
varying  amounts  of  debt  and  income 


and  ensures  that  most  borrowers  repay 
their  loans  in  a  reasonable  amount  of 
time.  The  plan  also  addresses  excessive 
borrowing  through  a  payback  rate  that 
rises  as  debt  increases.  Examples  of  the 
calculation  of  monthly  repayment 
amounts  under  both  options  are 
included  in  Appendix  B  to  the 
regulations. 

Option  1,  Calculation  of  the  monthly 
payment  imder  Option  1  of  the  ICRP  is 
described  in  paragraph  (b).  In  general, 
the  borrower's  aimual  repayment 
obligation  is  the  borrower's  AGI 
multiplied  by  a  "payback  rate"  that  is 
based  on  the  borrower's  debt.  The 
monthly  payment  is  the  annual 
repa>Tnent  obligation  divided  by  12. 
minus  an  adjustment  for  family  size. 
The  "payback  rate"  varies  from  {out  to 
15  percent,  calculated  as  described  in 
paragraph  (b)(2).  The  family  size 
adjustment  is  seven  dollars  per 
dependent  for  up  to  five  dependents.  If 
the  calculated  monthly  payment  is  less 
than  $25,  the  borrower  is  not  required 
to  make  a  payment.  When  a  borrower  is 
not  required  to  make  a  payment,  the 
principal  amount  is  unchanged  and 
interest  on  the  principal  accrues  and 
may  be  capitalized. 

Option  2.  Calculation  of  the  monthly 
payment  under  Option  2  of  tlie  ICRP  is 
described  in  paragraph  (c).  In  general, 
under  this  option,  a  borrower's  monthly 
payment  is  the  same  as  under  Option  1 
except  that  no  payment  exceeds  the 
monthly  amount  the  borrower  would 
repay  over  12  years  using  standard 
amortization.  If  a  borrower  chooses  this 
option:  (1)  The  borrower's  payments  do 
not  exceed  the  12-year  standard 
amortization  amount  regardless  of  the 
borrower's  income;  (2)  tJhe  borrower'.s 
repayment  period  may  be  e.xtended 
beyond  the  repayment  period  under 
Option  1  (but  not  beyond  the  25-year 
maximum  repayment  period  described 
in  §  685.209(d)(2)(i);  and  (3)  interest 
accrues  throughout  the  repayment 
period  and  is  capitalized  until  the 
limitation  on  capitalization  of  interest  is 
reached. 

Joint  repayment  by  married 
borrowers.  This  section  includes 
provisions  for  joint  repayment  of  Direct 
Loans  by  married  borrowers.  A  step-by- 
step  calculation  of  a  combined  amount 
is  included  as  Example  2  in  .Appendix 
B. 

Repayment  period.  Provisions 
govierning  the  repajTnent  period  under 
the  ICRP  are  contained  in  paragraph 
(d)(2).  The  maximum  period  is  25  years. 
excluding  periods  of  authorized 
deferment  and  forbccuance  under 
§§685.204  and  685.205,  respectively, 
and  periods  in  which  the  borrower 
made  payments  under  another 


repa>'ment  plan.  The  Secretary  believes 
the  exclusion  of  repayment  periods 
under  other  plans  is  needed  to  prevent 
abuses  through  which  a  borrower  might 
be  able  to  avoid  repaying  a  portion  of 
the  loan  by  shifting  from  one  plan  to 
another  as  the  borrower's  income 
changed. 

If  a  borrower  repays  more  than  one 
lean  under  the  ICRP  and  the  loans  enter 
repayment  at  different  times,  a  separate 
repayment  period  for  each  loan  begins 
when  the  loan  enters  repayment.  This 
approach  ensures  that  no  loan  will  be 
repaid  under  the  ICRP  for  more  than  23 
years.  If  loans  enter  repayment  at  the 
same  time,  a  single  repayment  period 
applies. 

To  encourage  borrowers  to  begin 
repaying  their  loans  and  to  limit 
negative  amortization  at  the  beginning 
of  the  repayment  period,  a  borrower 
must  make  monthly  payments  of 
accrued  interest  until  the  Secretaiy 
calculates  the  borrower's  monthly 
payment  on  the  basis  of  the  borrowers 
income.  A  borrower  who  is  unable  fo 
make  monthly  payments  of  accnred 
interest  or  qualify  for  a  deferment  under 
§  685.204  may  request  forbearance 
under  §685.205. 

Limit  on  capitalization  of  interest. 
The  Secretaiy  beheves  a  limit  on  the 
amount  of  interest  that  is  added  to 
principal  (the  capitalization  of  interest! 
is  desirable  to  prevent  an  excessive 
increase  in  a  borrower's  debt  burden 
when  the  borrower's  income  is 
insufficient  to  cover  accruing  interest. 
Paragraph  (d)(3)  permits  capitaUzation 
of  unpaid  interest  until  the  outstanding 
principal  amount  Increases  to  one  and 
one-half  times  the  original  principal 
amount.  Thereafter,  unpaid  interest 
accrues  but  is  not  capitalized. 

Consent  to  disclosure  of  tax  return 
information.  In  order  to  repay  a  Direct 
Loan  under  the  ICRP,  a  borrower  must 
consent,  on  a  form  provided  by  the 
Secretary,  to  the  disclosure  of  certain  * 
tax  return  information  by -the  Internal 
Revenue  Service  to  agents  of  the 
Secretary  for  purposes  of  calculating  a 
monthly  repayment  amount  and 
servicing  and  collecting  a  loan.  The 
information  subject  to  disclosure  is 
taxpayer  identity  information  as  defined 
in  26  U.S.C.  6103(b)(6)  (including  such 
information  as  name,  address,  and 
social  security  number),  tax  fifing  status, 
and  AGI.  Paragraph  (d)(5)  describes  the 
procedures  for  providing  written 
consent  and  requires  that  consent  be 
provided  for  a  period  of  five  years.  If  a 
borrower  selects  the  ICRP  but  fails  to 
provide  or  renew  consent,  or  withdraws 
consent  without  selecting  a  different 
repayment  plan,  the  Secretary 
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Section  685.211     Miskellaneous 
Repayment  Provisions 

This  section  governi  an  assortment  of 
topics  relating  to  the  r  jpayment  of 
Direct  Loans.  Paragrap  h 
borrower  to  prepay  all 
at  any  time  and  states 
prepayment  is  appliec 
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effects  of  a  borrower's 
Direct  Loan.  Paragrapl^  (d)  sets  out  the 
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determines  that  a  borrower  is  ineligible 
for  some  or  all  of  a  Dir  set  Loan  and 
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describes  how  the  Secretary  seeks 
repayment  of  the  loan. 

Section  685.212    Discharge  of  a  Loan 
Obligation 

This  section  provides  for  the 
Secretary's  discharge  of  the  obligation  of 
a  borrower  and  any  endorser  to  repay  a 
loan  if  (1)  the  borrower  (or  the  student 
on  whose  behalf  a  parent  borrowed)  has 
died;  (2)  the  borrower  has  become 
totally  and  permanently  disabled,  as 
described  in  paragraph  (b);  (3)  the 
borrower's  obligation  to  repay  is 
discharged  in  bankruptcy;  (4)  the 
borrower  meets  the  criteria  in  §  685.213, 
relating  to  closed  schools;  or  (5)  the 
borrower  meets  the  criteria  in  §  685.214, 
relating  to  false  certification  or 
unauthorized  disbursement 


Section  685.213    Closed  School 
Discharge 

This  section  provides  for  the 
discharge  of  the  obhgation  of  a  borrower 
and  any  endorser  to  repay  a  loan  if  the 
borrower  (or  student  on  whose  behalf 
the  parent  borrowed)  did  not  complete 
the  program  of  study  for  which  the  loan 
was  made  because  the  school  closed. 
The  provisions  of  this  section  arc 
modeled  on  provisions  for  the  FFEL 
program  pubUshed  on  April  29, 1994.  in 
order  to  provide  borrowers  with 
comparable  protection  under  both 
programs  (see  59  PR  22462).  The 
qualifications  for  discharge  under  this 
section  are  set  out  in  paragraphs  (c) 
through  (e).  Among  other  requirements, 
a  borrower  must  cooperate  with  the 
Secretary  in  any  judicial  or 
administrative  proceeding  to  recover  for 
amounts  discharged  or  to  take  related 
enforcement  action,  and  must  transfer 
any  rights  to  a  loan  refund  to  the 
Secretary.  The  discharge  procedures 
used  by  the  Secretary  are  described  in 
paragraph  (f).  j|       |; 

Section  685.214    Discharge  for  False 
Certification  of  Student  Eligibility  or 
Unauthorized  Disbursement 

This  section  provides  for  the 
discharge  of  the  obligation  of  a  borrower 
and  any  endorser  to  repay  a  loan  if  (1) 
a  school  falsely  certifies  the  loan 
eligibihty  of  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed),  er  (2)  the  school  endorsed 
the  borrower's  loan  check  or  signed  the 
borrower's  authorization  for  electronic 
fluids  transfer  without  authorization. 
The  provisions  of  this  section  are 
modeled  on  provisions  for  the  FFEL 
program  pubhshed  on  April  29, 1994,  in 
order  to  provide  borrowers  with 
comparable  protection  under  both 
programs  (see  59  FR  22462).  Additional 
actions  that  the  Secretary  may  take 


against  unscrupulous  schools  are 
described  in  the  preamble  to  that 
document. 

The  qualifications  for  discharge  under 
this  section  are  set  out  in  paragraph  (c) 
and  include  the  requirements  in 
§  685.213  relating  to  cooperation  with 
the  Secretary  in  enforcement  actions 
and  transfers  to  the  Secretary  of  any 
rights  to  a  loan  refund.  The  discharge 
procedures  used  by  the  Secretary  a^ 
described  in  paragraph  (d). 

Section  685.215    Consoli(.  jtion 

This  section  contains  i  revisions 
governing  the  consolidation  of  certain 
Federal  education  loans  into  Federal 
Direct  Consolidation  Loans 

Eligible  loans.  The  types  of  loans  that 
may  be  consolidated  under  this  section 
are  listed  in  paragraph  (b)  and  include 
all  loans  made  under  the  Federal  Family 
Education  Loan  (FFEL)  Program,  the 
Direct  Loan  Program,  and  the  National 
Direct  Student  Loan  Program,  as  well  as 
certain  loans  made  under  the  PubUc 
Health  Service  Act.  The  Secretary  has 
included  consolidation  loans  made 
under  the  FFEL  program  to  permit  all 
FFEL  borrowers  to  participate  in  the 
income  contingent  repayment  plan  that 
is  available  only  under  the  Direct  Loan 
Program. 

Types  of  Federal  Direct  Consolidation 
Loans.  There  are  three  types  of  Federal 
Direct  Consolidation  Loans — 
subsidized,  PLUS,  and  unsubsidized 
consolidation  loans.  The  loans  that  may 
be  consolidated  into  each  type  of 
consolidation  loan  are  hsted  in 
paragraph  (c).  Subsidized  consolidation 
loans  allow  borrowers  to  continue  to  be 
free  of  the  obligation  to  pay  interest 
during  authorized  periods  of  deferment. 
PLUS  consolidation  loans  are  available 
for  all  loans  made  to  parents  on  behalf 
of  students.  Unsubsidized  consolidation 
loans  are  available  for  all  other  eligible 
types  of  loans. 

Borrower  eligibility.  The  eligibility 
requirements  that  a  borrower  must  meet  - 
to  obtain  a  Federal  Direct  Consolidation 
Loan  are  stated  in  paragraph  (d).  Direct 
Loan  borrowers  and  any  FFEL  borrower 
who  is  unable  to  obtain  an  FFEL 
consolidation  loan  or  an  FFEL 
consolidation  loan  with  income 
sensitive  repa}Tnent  terms  acceptable  to 
the  borrower  may  consolidate  their 
loans  under  the  Direct  Loan  Program  if 
they  meet  the  other  requirements  of 
paragraph  (d).  With  the  exception  of 
provisions  taken  from  statute 
concerning  the  FFEL  loans  that  may  be 
consolidated  into  a  Direct  Loan,  most  of 
the  requirements  parallel  requirements 
for  the  FFEL  program. 

The  Secretary  has  included  provisions 
that  prevent  consolidation  by  (l)a 
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borrower  who  is  in  default,  unless  the 
borrower  has  made  satisfactory 
arrangements  to  repay  the  defaulted 
loan  or  agrees  to  repay  the  consolidation 
loan  under  the  ICRP;  and  (2)  a  PLUS 
loan  borrower  with  an  adverse  credit 
history  at  the  time  of  consolidation, 
unless  the  borrower  obtains  an  endorser 
or  provides  evidence  of  extenuating 
circumstances.  Married  borrowers  may 
consolidate  their  loans  jointly  if  they 
agree  to  be  held  jointly  and  severally 
liable  on  the  consolidation  loan  and 
meet  the  other  requirements  of 
paragraph  (d)(2). 

Loan  application  and  origination.  A 
single  application  for  one  or  more 
consolidation  loans  is  permitted  under 
paragraph  (e).  That  paragraph  also 
permits  a  borrower  to  add  eligible  loans 
upon  request  within  180  days  after  the 
date  of  the  consolidation  loan's 
origination.  Provisions  in  paragraph  (f) 
that  govern  origination  of  consolidation 
loans  are  taken  from  the  FFEL  program. 

Interest  rates.  The  Secretary  has 
decided  to  apply  to  Federal  Direct 
Consolidation  Loans  the  same  variable 
interest  rates  that  apply  to  other  Direct 
Loans.  The  Secretary  believes  these 
rates  will  be  beneficial  to  most 
borrowers. 

Repayment  and  refunds.  As  provided 
in  paragraph  (h),  a  borrower  may  repay 
a  Federal  Direct  Consolidation  Loan 
under  any  of  the  Direct  Loan  repayment 
plans,  except  that  certain  restriclions 
apply  to  defaulted  borrowers,  and  the 
ICRP  is  not  available  to  a  PLUS 
consolidation  loan  borrower.  The 
Secretary  has  included  the  exception  for 
PLUS  borrowers  to  provide  consistency 
with  the  statutory  prohibition  against 
repayment  of  Direct  Loans  by  parents 
under  the  ICRP.  The  provisions  of 
paragraph  (i)  and  (j),  relaUng  to 
repayment  periods  and  repayment 
schedules,  respectively,  are  taken  from 
the  FFEL  program,  as  are  provisions  in 
paragraph  (k),  relating  to  a  lender's 
obligations  upon  receiving  a  refund 
from  a  school  on  a  loan  that  has  been 
consolidated. 

Joint  consolidation  loans.  If  two 
married  borrowers  obtain  a  joint 
consolidation  loan,  special  provisions 
apply  under  paragraph  (1).  This 
paragraph  provides  that  both  borrowers 
must  meet  the  requirements  of  the 
applicable  section  in  order  to  obtain  a 
deferment  under  §  685.204  or 
forbearance  imder  §  685.205.  To  obtain 
a  discharge  under  §  685.212,  each 
spouse  must  qualify  for  one  of  the  types 
of  discharge  described  in  that  section. 
The  Secretary  discharges  a  portion  of 
the  loan  if  one  spouse  meets  the 
requirements  of  §685.212  (d)  or  (e). 
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borrower  who  is  in  default,  unless  the 
borrower  has  made  satisfactory 
arrangements  to  repay  the  defaulted 
loan  or  agrees  to  repay  the  consolidation 
loan  under  the  ICRP;  and  (2)  a  PLUS 
loan  borrower  with  an  adverse  credit 
history  at  the  time  of  consolidation, 
unless  the  borrower  obtains  an  endorser 
or  provides  evidence  of  extenuating 
circumstances.  Married  borrowers  may 
consolidate  their  loans  jointly  if  they 
agree  to  be  held  jointly  and  severally 
liable  on  the  consolidation  loan  and 
meet  the  other  requirements  of 
paragraph  (d)(2). 

Loan  application  and  origination.  A 
single  application  for  one  or  more 
consolidation  loans  is  permitted  under 
paragraph  (e).  That  paragraph  also 
permits  a  borrower  to  add  eligible  loans 
upon  request  writhin  180  days  after  the 
date  of  the  consolidation  loan's 
origination.  Provisions  in  paragraph  (f) 
that  govern  origination  of  consolidation 
loans  are  taken  from  the  FFEL  program. 

Interest  rates.  The  Secretary  has 
decided  to  apply  to  Federal  Direct 
Consolidation  Loans  the  same  variable 
interest  rates  that  apply  to  other  Direct 
Loans.  The  Secretary  believes  these 
rates  will  be  beneficial  to  most 
borrowers. 

Repayment  and  refunds.  As  provided 
in  paragraph  (h),  a  borrower  may  repay 
a  Federal  Direct  Consolidation  Loan 
under  any  of  the  Direct  Loan  repayment 
plans,  except  that  certain  restrictions 
apply  to  defaulted  borrowers,  and  the 
ICRP  is  not  available  to  a  PLUS 
consolidation  loan  borrower.  The 
Secretary  has  included  the  exception  for 
PLUS  borrowers  to  provide  consistency 
with  the  statutory  prohibition  against 
repayment  of  Direct  Loans  by  parents 
under  the  ICRP.  The  provisions  of 
paragraph  (i)  and  (j),  relaUng  to 
repayment  periods  and  repayment 
schedules,  respectively,  are  taken  from 
the  FFEL  program,  as  are  provisions  in 
paragraph  (k),  relating  to  a  lender's 
obligations  upon  receiving  a  refund 
from  a  school  on  a  loan  that  has  been 
consolidated. 

Joint  consolidation  loans.  If  two 
married  borrowers  obtain  a  joint 
consolidation  loan,  special  provisions 
apply  under  paragraph  (1).  This 
paragraph  provides  that  both  borrowers 
must  meet  the  requirements  of  the 
applicable  section  in  order  to  obtain  a 
deferment  under  §  685.204  or 
forbearance  under  §  685.205.  To  obtain 
a  discharge  under  §  685.212,  each 
spouse  must  qualify  for  one  of  the  types 
of  discharge  described  in  that  section. 
The  Secretary  discharges  a  portion  of 
the  loan  if  one  spouse  meets  the 
requirements  of  §685.212  (d)  or  (e). 


m.  Executive  Order  12866 

The  contents  of  this  notice  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order,  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  the 
standards,  criteria,  and  procedures  in 
this  notice. 

The  potential  costs  associated  with 
the  contents  of  this  notice  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently.  In 
assessing  the  potential  costs  and 
benefits— both  quantitative  and 
qualitative — of  these  standards,  criteria, 
and  procedures,  the  Secretary  has 
determined  that  the  benefits  of  these 
standards,  criteria,  and  procedures 
justify  the  costs. 

The  Secretary  has  also  determined 
that  the  contents  of  this  notice  do  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

The  contents  of  this  notice  are 
consistent  with  the  requirements  of  the 
HEA  and  promote  the  President's 
priorities. 

IV.  Paperwork  Reduction  Act  of  1980 

Sections  685.209,  68S.213.  685.214, 
and  685.215  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  this  notice  to  the  Office 
of  Management  and  Budget  for  its 
review  (44  U.S.C.  3504(h)). 

This  notice  affects  borrowers  of 
Federal  student  loans  authorized  by  title 
IV  of  the  HEA  and  schools  that 
administer  the  Direct  Loan  Program. 
The  annual  public  reporting  burden  for 
the  required  collection  of  information  is 
estimated  to  be  12.029  hours  (an  average 
of  59  minutes  for  each  of  the  estimated 
12.350  individuals  who  provide 
information  regarding  eligibility  for  a 
Federal  Direct  Consolidation  Loan  or 
income  contingent  repayment) 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
revievdng  the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Room  3002.  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention;  Dan  Chenok. 


V.  Waiver  of  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  an  opportunity  to 
comment  on  proposed  regulations. 
However,  Pub.  L.  103-66  requires  that 
the  Secretary  publish  a  notice  in  fieu  of 
regulations  for  the  first  year  of  the  Direct 
Loan  Program  and  exempts  the  contents 
of  the  notice  bom  the  rulemaking 
requirements  of  section  431  of  the 
General  Education  Provisions  Act.  In 
developing  this  notice,  the  Secretary's 
representatives  have  consulted 
extensively  with  the  other  members  of 
the  Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee  estabUshed  to  develop 
proposed  regulations  for  the  second  and 
subsequent  years  of  the  program,  as  well 
as  other  members  of  the  hi^er 
education  community.  The  statutory 
timeframe  for  the  implementation  of  the 
program  does  not  permit  the  solicitation 
of  further  public  comment.  A  public 
comment  period,  while  helpful,  would 
seriously  delay  the  provision  of 
necessary  guidance  for  the  operation  of 
the  Direct  Loan  Program.  Therefore,  the 
Secretary  finds  that  solicitation  of 
public  comments  would  be 
impracticable  and  contrary  to  the  public 
interest  under  5  U.S.C.  553(b)(B). 

List  of  Subjects  in  34  CFR  Part  685 

Administrative  practice  or  procedure. 
Colleges  and  universities.  Education. 
Loan  programs-education,  Student  aid. 
Vocational  education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.268.  Federal  Direct  Student  Loan~ 
Program) 

Dated:  )une  28.  1994. 
Richard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  amends  Part  685  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  685— STANDARDS,  CRITERIA, 
AND  PROCEDURES  FOR  THE  DIRECT 
LOAN  PROGRAM 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  20  U.S.C  1087a  et  seq. 

2.  Section  685.204  is  amended  by 
revising  paragraphs  (b)  and  (c)  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§685.204    Defennent 


(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  a  Direct  Loan 
borrower  is  eligible  for  a  deferment 
during  any  period  during  which  the 
borrower  meets  any  of  the  following 
requirements: 
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(1)(1)  The  borrow^i^- 

(A)  Is  carrying  at  least  one-half  the 
nonnal  full-time  work  load  for  the 
course  of  study  that,  the  borrower  is 
pursuing,  as  determined  by  the  eligible 
school  the  borroweij  is  attending; 

(B)  Is  pursuing  a  course  of  study 
pursuant  to  a  graduate  fellowship 
program  approved  by  the  Secretary;  or 

(C)  Is  pursuing  a  rehabilitation 
training  program,  approved  by  the 
Secretary,  for  individuals  with 
disabihties;  and 

(ii)  The  borrower  s  not  serving  in  a 
medical  internship  or  residency 
program,  except  for  a  residency  program 
in  dentistry.  i 

(2)  The  borrower  is  seeking  and 
imable  to  find  full-t^e  employment. 

(3)(i)  The  borrower  has  experienced  or 
will  experience  an  economic  hardship. 

(ii)  For  purposes  (Jf  paragraph  {b)(3)(i) 
of  this  section,  the  SJecretary  determines 
whether  a  borrower  is  eligible  for  a 
deferment  due  to  an  economic  hardship 
using  the  standards  ^d  procedures  set 
forth  in  34  CFR  682.2l0(s)(6)  with 
references  to  the  lender  understood  to 
mean  the  Secretary.  | 

(c)  No  deferment  linder  paragraphs 
(b)(2)  or  (3)  of  this  section  may  exceed 
three  years.  j 

(d)  If,  at  the  time  cif  consolidation,  a 
EMrect  Consolidation  Loan  borrower  has 
an  outstanding  baladce  on  an  FFEL 
Program  loan  that  was  made  prior  to 
July  1, 1993,  the  borrower  is  eligible  for 
a  deferment  during-f 

(1)  The  periods  de^ribed  in 
paragraph  (b)  of  this  section;  and 

(2)  The  periods  described  in  34  CFR 
682.210(b),  including  those  periods  that 
apply  to  a  "new  borrbwer"  as  that  term 
is  defined  in  34  CFR  682.210(b)(7). 

(Authority:  20  U.S.C  lb87a  et  seq.) 

3.  Sections  685.207  through  685.215 
are  added  to  Subparq  B  to  read  as 
follows: 

§  685.207    Obligation  lo  repay. 

(a)  (^ligation  of  repayment  in 
general.  (1)  A  borrower  is  obhgated  to 
repay  the  full  amount  of  a  Direct  Loan, 
including  the  principal  balance,  fees, 
any  collection  costs  Charged  under 

§  685.202(e),  and  an)|  interest  not 
subsidized  by  the  Secretary,  unless  the 
borrower  is  relieved  of  the  obligation  to 
repay  as  provided  in  this  part. 

(2)  The  borrower's  repayment  of  a 
Direct  Loan  may  alsq  be  subject  to  the 
deferment  provision*  in  §  685.204,  the 
forbearance  provisions  in  §  685.205,  and 
the  discharge  provisions  in  §685.212. 

(b)  Federal  Direct  Stafford  Loan 
repayment.  (1)  Durinjg  the  period  in 
which  a  borrower  is  aiu'olled  at  an 


eligible  school  on  at 


east  a  half-time 


basis,  the  borrower  is  in  an  "in-school" 
period  and  is  not  required  to  make 
payments  on  a  Federal  Direct  Stafford 
Loan  unless — 

(i)  The  loan  entered  repayment  before 
the  in-school  period  began;  and 

(ii)  The  borrower  has  not  been  granted 
a  deferment  imder  §  685.204(a)(1). 

r2)(i)  When  a  borrower  ceases  to  be 
enrolled  at  an  eligible  school  on  at  least 
a  half-time  basis,  a  six-month  grace 
period  begins,  unless  the  grace  period 
has  been  previously  exhausted. 

(ii)  During  a  grace  period,  the 
borrower  is  not  required  to  make 
payments  on  a  Federal  Direct  Stafford 
Loan. 

(3)  A  borrower  is  not  obligated  to  pay 
interest  on  a  Federal  Direct  Stafford 
Loan  for  in-school  or  grace  periods  if  the 
borrower  is  not  required  to  make 
payments  on  the  loan  during  those 
periods. 

(4)  The  repayment  period  for  a 
Federal  Direct  Stafford  Loan  begins 
when  the  six-month  grace  period  ends. 
A  borrower  is  obligated  to  repay  the 
loan  under  paragraph  (a)  of  this  section 
during  the  repayment  period. 

(c)  Federal  Direct  Unsubsidized 
Stafford  Loan  repayment.  (1)  During  the 
period  in  which  a  borrower  is  erux)Iled 
at  an  eligible  school  on  at  least  a  half- 
time  basis,  the  borrower  is  in  an  "in- 
school"  period  and  is  not  required  to 
make  payments  of  principal  on  a 
Federal  Direct  Unsubsidized  Stafford 
Loan  unless — 

(i)  The  loan  entered  repayment  before 
the  in-school  period  began;  and 

(ii)  The  borrower  has  not  been  granted 
a  deferment  under  §685. 204(a)(2). 

(2)  (i)  When  a  borrower  ceases  to  be 
enrolled  at  an  eligible  school  on  at  least 
a  half-time  basis,  a  six-month  grace 
period  begins,  unless  the  grace  period 
has  been  previously  exhausted. 

(ii)  During  a  grace  period,  the 
borrower  is  not  required  to  make  any 
principal  payments  on  a  Federal  Direct 
Unsubsidized  Stafford  Loan. 

(3)  A  borrower  is  responsible  for  the 
interest  that  accrues  on  a  Federal  Direct 
Unsubsidized  Stafford  Loan  during  in- 
school  and  grace  periods.  Interest  that 
accrues  may  be  capitalized  or  paid  by 
the  borrower. 

(4)  The  repayment  period  for  a 
Federal  Dirwt  Unsubsidized  Stafford 
Loan  begins  when  the  six-month  grace 
period  ends.  A  borrower  is  obligated  to 
repay  the  loan  tmder  paragraph  (a)  of 
this  section  during  the  repayment 
period. 

(d)  Determining  the  date  on  which  the 
grace  period  begins  for  students  in 
correspondence  programs.  The  grace 
period  for  students  etuolled  in 
correspondence  programs  begins  on  the 


student's  withdrawal  dateas 
determined  under  §  685.304(b)(3). 

(e)  Federal  Direct  PLUS  Loan 
repayment.  The  repayment  period  for  a 
Federal  Direct  PLUS  Loan  begins  on  the 
day  after  the  loan  is  fully  disbursed. 
Interest  begins  to  accrue  on  the  date  the 
first  installment  is  disbursed.  A 
borrower  is  obligated  to  repay  the  loan 
under  paragraph  (a)  of  this  section 
during  the  repayment  period. 

(f)  Federal  Direct  Consolidation  Loan 
repayment.  The  repayment  period  for  a 
Federal  Direct  Consolidation  Loan 
begins  on  the  day  after  the  loan  is  made. 
The  borrower  is  obligated  to  repay  the 
loan  under  paragraph  (a)  of  this  section 
during  the  repayment  period. 

(Authority:  20  U.S.C.  1087a  et  seq.) 

S  685.208    Repayment  plans. 

(a)  General.  (1)  A  borrower  may  repay 
a  Federal  Direct  Stafford  Loan,  a  Federal 
Direct  Unsubsidized  Stafford  Loan,  a 
Federal  Direct  Subsidized  Consolidation 
Loan,  or  a  Federal  Direct  Unsubsidized 
Consolidation  Loan  under  the  standard 
repayment  plan,  the  extended 
repayment  plan,  the  graduated 
repayment  plan,  or  the  income 
contingent  repayment  plan. 

(2)  A  borrower  may  repay  a  Federal 
Direct  PLUS  Loan  or  a  Federal  Direct 
PLUS  Consohdation  Loan  under  the 
standard  repayment  plan,  the  extended 
repayment  plan,  or  the  graduated 
repayment  plan. 

(3)  The  Secretary  may  provide  an 
alternative  repayment  plan  in 
accordance  with  paragraph  (g)  of  this 
section. 

(4)  All  Direct  Loans  obtained  by  one 
borrower  must  be  repaid  together  under 
the  same  repajonent  plan,  except  that  a 
borrower  of  a  Federal  Direct  PLUS  Loan 
or  a  Federal  Direct  PLUS  Consolidation 
Loan  may  repay  the  Federal  Direct 
PLUS  Loan  or  the  Federal  Direct  PLUS 
Consolidation  Loan  separately  from 
other  Direct  Loans  obtained  by  that 
borrower. 

(b)  Standard  repayment  plan.  (1) 
Under  the  standard  repayment  plan,  a 
borrower  shall  repay  a  loan  in  fiill 
within  ten  years  from  the  date  the  loan 
entered  repayment  by  making  fixed 
monthly  payments. 

(2)  Periods  of  authorized  deferment  or 
forbearaqce  are  not  included  in  the  ten- 
year  repayment  period. 

(3)  A  borrower's  payments  under  the 
standard  repayment  plan  are  at  least  $50 
per  month,  except  that  a  borrower's 
final  payment  may  be  less  than  $50. 

(4)  The  fixed  monthly  repayment 
amount  may  be  adjusted  to  reflect 
changes  in  the  variable  interest  rate 
identified  in  §  685.202(a). 


(c)  Extended  repayment  plan.  (1 ) 
Under  the  extended  repayment  plan,  a 
borrower  shall  repay  a  loan  in  full  by 
making  fixed  monthly  payments  within 
an  extended  period  of  time  that  varies 
with  the  total  amount  of  the  borrower's 
loans,  as  described  in  paragraph  (e)  of 
this  section. 

(2)  Periods  of  deferment  and 
forbearance  are  not  included  in  the 
number  of  years  of  repayment. 

(3)  A  borrower  makes" fixed  monthly 
payments  of  at  least  $50.  except  that  a 
borrower's  final  payment  may  be  less 
than  $50. 

(4)  The  fixed  monthly  repayment 
amount  may  be  adjusted  to  reflect 
changes  in  the  variable  interest  rate 
identified  in  §  685.202(a). 

(d)  Graduated  repayment  plan.  (1) 
Under  the  graduated  repayment  plan,  a 
borrower  shall  repay  a  loan  in  full  by 
making  pa)rments  at  two  or  more  levels 
within  a  period  of  time  that  varies  with 
the  total  amount  of  the  borrower's  loans, 
as  described  in  paragraph  (e)  of  this 
section. 

(2)  The  monthly  repayment  amount 
may  be  adjusted  to  reflect  changes  in  the 
variable  interest  rate  identified  in 

§  685.202(a). 

(3)  No  scheduled  payment  under  the 
graduated  repayment  plan  may  be  less 
than  the  amount  of  interest  accrued  on 
the  loan  between  monthly  payments, 
less  than  50%  of  the  payment  amount 
that  would  be  required  under  the 
standard  repayment  plan,  or  more  than 
150%  of  the  pa)rment  amount  that 
would  be  required  under  the  standard 
repayment  plan. 

(e)  Repayment  period  for  the  extended 
and  graduated  plans.  Under  the 
extended  and  graduated  repayment 
plans,  if  the  total  amount  of  the 
borrower's  Direct  Loans  is — 

(1)  Less  than  $10,000,  the  borrower 
shall  repay  the  loans  within  12  years  of 
entering  repayment; 

(2)  Greater  than  or  equal  to  $10,000 
but  less  than  $20,000.  the  borrower  shall 
repay  the  loans  within  15  years  of 
entering  repayment; 

(3)  Greater  than  or  equal  to  $20,000 
but  less  than  $40,000,  the  borrower  shall 
repay  the  loans  within  20  years  of 
entering  repayment; 

(4)  Greater  than  or  equal  to  $40,000 
but  less  than  $60,000,  the  borrower  shall 
repay  the  loans  within  25  years  of 
entering  repayment;  and 

(5)  Greater  than  or  equal  to  $60,000. 
the  borrower  shall  repay  the  loans 
vdthin  30  years  of  entering  repajTnent. 

(f)  Income  contingent  repayment  plan. 
(1)  Under  the  income  contingent 
repayment  plan,  a  borrower's  monthly 
repayment  amount  is  generally  based  on 
the  total  amount  of  the  borrower's  (and. 
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(c)  Extended  repayment  plan.  (1) 
Under  the  extended  repayment  plan,  a 
borrower  shall  repay  a  loan  in  full  by 
making  fixed  monthly  payments  within 
an  extended  period  of  time  that  varies 
with  the  total  amount  of  the  borrower's 
loans,  as  described  in  paragraph  (e)  of 
this  section. 

(2)  Periods  of  deferment  and 
forbearance  are  not  included  in  the 
number  of  years  of  repa>Tnent. 

(3)  A  borrower  makes  fixed  monthly 
payments  of  at  least  $50.  except  that  a 
borrower's  final  payment  may  be  less 
than  $50. 

(4)  The  fixed  monthly  repavTnent 
amount  may  be  adjusted  to  reflect 
changes  in  the  variable  interest  rate 
identified  in  §  685.202(a). 

(d)  Graduated  repayment  plan.  (1) 
Under  the  graduated  repayment  plan,  a 
borrower  shall  repay  a  loan  in  full  by 
making  pajnnents  at  two  or  more  levels 
within  a  period  of  time  that  varies  with 
the  total  amount  of  the  borrower's  loans, 
as  described  in  paragraph  (e)  of  this 
section. 

(2)  The  monthly  repayment  amount 
may  be  adjusted  to  reflect  changes  in  the 
variable  interest  rate  identified  in 

§  685.202(a). 

(3)  No  scheduled  payment  under  the 
graduated  repayment  plan  may  be  less 
than  the  amount  of  interest  accrued  on 
the  loan  betvraen  monthly  payments, 
less  than  50%  of  the  payment  amount 
that  would  be  required  under  the 
standard  repayment  plan,  or  more  than 
150%  of  the  payment  amount  that 
would  be  required  under  the  standard 
repayment  plan. 

(e)  Repayment  period  for  the  extended 
and  graduated  plans.  Under  the 
extended  and  graduated  repayment 
plans,  if  the  total  amount  of  the 
borrower's  Direct  Loans  is — 

(1)  Less  than  $10,000.  the  borrower 
shall  repay  the  loans  within  12  years  of 
entering  repayment; 

(2)  Greater  than  or  equal  to  $10,000 
but  less  than  $20,000,  the  borrower  shall 
repay  the  loans  within  15  years  of 
entering  repayment; 

(3)  Greater  than  or  equal  to  $20,000 
but  less  than  $40,000.  the  borrower  shall 
repay  the  loans  within  20  years  of 
entering  repayment; 

(4)  Greater  than  or  eqiial  to  $40,000 
but  less  than  $60,000.  the  borrower  shall 
repay  the  loans  within  25  years  of 
entering  repayment;  and 

(5)  Greater  than  or  equal  to  $60,000. 
the  borrower  shall  ref>ay  the  loans 
vnthin  30  years  of  entering  repajTnent. 

(f)  Income  contingent  repayment  plan. 
(1)  Under  the  income  contingent 
repayment  plan,  a  borrower's  monthly 
repayment  amount  is  generally  based  on 
the  total  amount  of  the  borrower's  (and. 


in  some  circtunstances,  the  borrower's 
spouse's)  Direct  Loans,  family  size,  and 
Adjusted  Gross  Income  (AGI)  reported 
by  the  borrower  for  the  most  recent  year 
for  which  the  Secretary  has  obtained 
income  information.  In  the  case  of  a 
married  borrower  who  files  a  joint 
Federal  income  tax  return  and  is  not 
repaying  loans  jointly  with  a  spouse 
under  §  685.209(a)(3),  the  borrower's 
AGI  includes  the  income  sf  the 
borrower's  spouse.  A  borrower  shall 
make  payments  on  a  loan  until  the  loan 
is  repaid  in  full  or  until  the  loan  has 
been  in  repayment  through  the  end  of 
the  income  contingent  repajment 
period. 

(2)  The  regulations  in  effect  at  the 
time  a  borrower's  first  Direct  Loan 
enters  repajTnent  govern  the  method  for 
determining  the  borrower's  monthly 
repayment  amoimt  for  all  of  the 
borrower's  Direct  Loans,  unless — 

(i)  The  Secretary  amends  the 
regulations  relating  to  a  borrower's 
monthly  repajTnent  amount  under  the 
income  contingent  repayment  plan;  and 

(ii)  The  borrower  submits  a  written 
request  that  the  amended  regulations 
apply  to  the  repayment  of  the 
borrower's  Direct  Loans. 

(3)  Provisions  governing  the  income 
contingent  repayment  plan  are  set  out  in 
§685.209. 

(g)  Alternative  repayment.  (1)  The 
Secretary  may  provide  an  alternative 
repayment  plan  for  a  borrower  who 
demonstrates  to  the  Secretary's 
satisfaction  that  the  terms  and 
conditions  of  the  repayment  plans 
specified  in  paragraphs  (b)  through  (f)  of 
this  section  are*not  adequate  to 
accommodate  the  borrower's 
exceptional  circumstances. 

(2)  The  Secretary  may  require  a 
borrower  to  provide  evidence  of  the 
borrower's  exceptional  circumstances 
before  permitting  the  borrower  to  repay 
a  loan  imder  an  alternative  repayment 
plan. 

(3)  If  the  Secretary  agrees  to  permit  a 
borrower  to  repay  a  loan  under  an 
alternative  repayment  plan,  the 
Secretary  notifies  the  borrower  in 
writing  of  the  terms  of  the  plan.  After 
the  borrower  receives  notification  of  the 
terms  of  the  plan,  the  borrower  may 
accept  the  plan  or  choose  another 
repayment  plan. 

(4)  If  a  borrower's  payment  under  the 
alternative  repayment  plan  is  less  than 
the  accrued  interest  on  the  loan,  the 
unpaid  interest  is  added  to  the  principal 
balance  of  the  loan. 

(Authority:  20  U.S.C.  10678  et  seq.) 


§  685.209    Income  contingent  repayment 
plan. 

(a)(1)  Under  the  income  contingent 
repayment  plan  described  in 
§  685.208(f).  a  borrower  may  choose  to 
repay  Direct  Loans  in  one  of  two  ways. 
The  borrower's  options  are  described  in 
paragraphs  (b)  and  (c)  of  this  section. 

(2)  A  borrower  may  change  options 
under  the  income  contingent  repayment 
plan  by  notifying  the  Secretary  in 
vn-iting.  However,  a  borrower  may 
change  options  no  more  frequently  than 
once  a  year.  The  Secretary  annually 
provides  the  borrower  with  estimates  of 
monthly  paj-ment  amounts  under  each 
option. 

(3)  The  Secretary  may  determine  that 
special  circumstances,  such  as  a  loss  of 
employment  by  the  borrower  or  the 
borrower's  spouse,  warrant  an 
adjustment  tn  the  borrower's  repayment 
obligations. 

(4)  Married  borrowers  may  repay  their 
loans  jointly  if  they  meet  the  following 
requirements: 

(i)  Each  spouse  is  repaying  a  Direct 
Loan  under  the  same  option  of  the 
income  contingent  repayment  plan. 

(ii)  The  spouses  filed  a  joint  Federal 
income  tax  return  for  the  most  recent 
year  for  which  the  Secretary  has 
obtained  income  information. 

(iii)  The  spouses  submit  a  written 
request  that  includes  their  names  and 
social  seciuity  numbers  to  the  Secretary. 

(5)  Examples  of  the  calculation  of  the 
monthly  repayment  amounts  under  both 
options  of  the  income  contingent 
repayment  plan  are  included  in 
Appendix  B  to  this  part. 

(b)  OpUon  1.(1)  General,  (i)  In 
general,  under  Option  1 ,  a  borrower 
shall  make  monthly  payments 
calculated  using  a  percentage  of  the 
borrower's  Adjusted  Gross  Income  (AGI) 
called  the  "payback  rata"  The  payback 
rate  is  based  upon  the  total  amount  of 
the  borrower's  Direct  Loans,  as 
described  under  paragraph  (b)(2)  of  this 
section.  The  minimum  payback  rate  is 
four  percent,  and  the  maximum  rate  is 
15  percent 

(ii)  If  a  borrower  provides 
documentation  acceptable  to  the 
Secretary  that  the  borrower  has  one  or 
more  dependents  other  than  the 
borrower's  spouse,  the  Secretary 
subtracts  &t)m  the  borrower's  monthly 
payment  a  family  size  adjustment  of 
seven  dollars  per  dependent  for  up  to 
five  dependents. 

(iii)  A  borrower's  monthly  payment  is 
equal  to  the  borrower's  AGI  multiplied 
by  the  payback  rate,  divided  by  12 
months,  minus  the  family  size 
adjustment  amount.  However,  if  the 
monthly  repayment  amount  is  less  tnan 
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$25,  the  borrower  is  i  lot  required  to 
make  a  payment. 

(2)  Payback  rate,  (i)  A  borrower's 
payback  rate  is  based  upon  the 
borrower's  Direct  Lo^  debt  when  the 
borrower's  first  loan  fnters  repayment 
and  does  not  change  unless  the 
borrower  obtains  another  Direct  Loan  or 
the  borrower  and  the  borrower's  spouse 
obtain  approval  to  repay  their  loans 
jointly  under  paragraph  (a)(4)  of  this 
section.  If  the  horrower  obtains  another 
Direct  Loan,  a  new  payback  rate  for  all 
of  the  borrower's  Dir^t  Loans  is 
calculated  on  the  basjs  of  the  combined 
amounts  of  the  loans  When  they  entered 
repayment. 

(ii)  If  the  total  amovint  of  a  borrower's 
Direct  Loans  is  less  tl  an  or  equal  to 
SI, 000,  the  payback  Fite  is  four  percent. 
If  the  total  amount  of  H  borrower's  Direct 
Loans  is  greater  than  $1,000,  the 
payback  rate  is  four  percent  plus  an 
additional  percent  that  begins  at  zero 
and  increases  at  a  rat4  of  0.2  percent  for 
each  additional  Sl.OOb  borrowed  up  to 
^  a  maximum  payback  rate  of  15  percent. 

(iii)  More  spedficafly,  if  the  total 
amount  of  a  borrower's  Direct  Loans  is 
greater  than  $1,000,  tie  payback  rate  is 
the  lesser  of  0.15  or  the  following:  0.04 
■f  (debt  - 1,000)  (O.OO0OO2). 

(3)  Exception  for  certain  married 
bonvwers.  The  combined  monthly 
payment  amount  for  married  borrowers 
who  repay  their  loans  jointly  under 
paragraph  (a)(4)  of  this  section  is  the 
total  of  the  individual  monthly  payment 
amounts  for  each  bornower  calculated 
luider  paragraph  (b)(lKiii)  of  this 
section.  The  amount  qf  a  borrower's 
individual  monthly  payment  amount  is 
applied  to  that  borrower's  debt.  The 
payback  rate  for  each  borrower  is 
calculated  separately  on  the  basis  of  the 
amount  of  the  borrower's  Direct  Loans. 
For  purposes  of  this  peragraph,  the 
Secretary  assumes  thajl  the  AGI  for  each 
borrower  is  proportionate  to  the  relative 
size  of  the  borrower's  {individual  debt 
and  subtracts  one  halt  of  the  applicable 
family  size  adjustment  from  each 
borrower's  monthly  payment  amount.  If 
the  combined  monthly  repayment 
amount  is  less  than  $25,  the  borrowers 
are  not  required  to  mapce  a  payment. 

(c)  Option  2.  (1)  General,  (i)  In 
general,  under  Option!  2,  a  borrower 
shall  make  monthly  payments  as 
calculated  under  Option  1,  except  that 
no  monthly  payment  Exceeds  the 
amount  the  borrower  would  repay  over 
12  years  using  standaijd  amortization. 
The  Secretary  calculalies  the  12-year 
standard  amortization  amoimt  on  the 
basis  of  the  interest  rate  in  effect  when 
the  borrower  chooses  Option  2.  The 
amount  a  borrower  wculd  repay  over  12 
years  using  standard  abiortization  is 


determined  without  any  family  size 
adjustment  or  minimum  monthly 
repayment  amount. 

(ii)  More  specifically,  if  a  borrower 
chooses  Option  2  under  the  income 
contingent  repayment  plan — 

(A)  "The  borrower's  payments  do  not 
exceed  the  12-year  standard 
amortization  amount  regardless  of  the 
borrower's  income; 

(B)  The  borrower's  repayment  period 
may  be  extended  beyond  the  repayment 
period  under  Option  1  (but  not  beyond 
the  25-year  maximum  period  described 
in  §  685.209(d){2}(i));  and 

(C)  Interest  accrues  throughout  the 
repayment  period  and  is  capitalized 
until  the  limitation  on  capitalization  of 
interest  in  paragraph  (d)(3)  of  this 
section  is  reached. 

(iii)  Exception  jot  certain  married 
bonowers.  The  combined  monthly 
payment  amount  for  married  borrowers 
who  repay  their  loans  jointly  under 
paragraph  (a)(4)  of  this  section  is  the 
total  of  the  individual  monthly  payment 
amounts  for  each  borrower  calculated 
under  paragraph  (b)(l)(iii)  of  this 
section,  unless  the  combined  amount 
exceeds  the  12-year  standard 
amortization  amount.  If  the  combined 
amount  exceeds  the  12-year  standard 
amortization  amount,  the  couple  pays 
the  12-year  standard  amortization 
amount,  and  the  amount  appUed  to  each 
borrower's  debt  is  determined  by 
calculating  the  12-year  standard 
amortization  amount  for  that  borrower's 
debt. 

(d)  Other  features  of  the  income 
contingent  repayment  plan.  (1) 
Alternative  documentation  of  income.  If 
a  borrower's  AGI  is  not  available  or  if, 
in  the  Secretary's  opinion,  the 
borrower's  reported  AGI  does  not 
reasonably  reflect  the  borrower's  current 
income,  the  Secretary  may  use  other 
documentation  of  income  provided  by 
the  borrower  to  calculate  the  borrower's 
monthly  repayment  amount. 

(2)  Repayment  period,  (i)  The 
maximum  repayment  period  under  the 
income  contingent  repayment  plan  is  25 
years. 

(ii)  The  repayment  period  does  not 
include  periods  in  which  the  borrower 
makes  payments  under  the  standard, 
extended,  graduated,  or  alternative 
repayment  plan  or  periods  of  authorized 
deferment  or  forbearance. 

(iii)  If  a  borrower  repays  more  than 
one  loan  under  the  income  contingent 
repayment  plan,  a  separate  repayment 

f)eriod  for  each  loan  begins  when  that 
oan  enters  repayment. 

(iv)  If  a  borrower  has  not  repaid  a  loan 
in  full  at  the  end  of  the  25-year 
repayment  period  under  the  income 
contingent  repayment  plan,  the 


1 


Secretary  cancels  the  unpaid  portion  of 
the  loan. 

(v)  At  the  beginning  of  the  repayment 
period,  a  borrower  shall  make  monthly 
payments  of  the  amount  of  interest  that 
accrues  on  the  borrower's  Direct  Loans 
until  the  Secretary  calculates  the 
borrower's  monthly  repayment  amount 
on  the  basis  of  the  borrower's  income. 

(3)  Limitation  on  capitalization  of 
interest.  If  the  amount  of  a  borrower's 
monthly  payment  is  less  than  the 
accrued  interest,  the  unpaid  interest  is 
capitalized  until  the  outstanding 
principal  amount  increases  to  one  and 
one-half  times  the  original  principal 
amount.  After  the  outstanding  principal 
amount  reaches  one  and  one-half  times 
the  original  amount,  interest  continues 
to  accrue  but  is  not  capitalized. 

(4)  Notification  of  terms  and 
conditions.  When  a  borrower  selects  or 
is  required  by  the  Secretary  to  repay  a 
loan  under  the  income  contingent 
repayment  plan,  the  Secretary  notifies 
the  borrower  of  the  terms  and 
conditions  of  the  plan,  including — 

(i)  That  the  Internal  Revenue  Service 
will  disclose  certain  tax  return 
information  to  the  Secretary  or  the 
Secretary's  agents;  and 

(ii)  That  if  the  borrower  believes  that 
special  circumstances  warrant  an 
adjustment  to  the  borrower's  repayment 
obligations,  as  described  in 
§  685.209(a)(3),  the  borrower  may 
contact  the  Secretary  and  obtain  the 
Secretary's  determination  as  to  whether 
an  adjustment  is  appropriate. 

(5)  Consent  to  disclosure  of  tax  return 
information,  (i)  A  borrower  shall 
provide  written  consent  to  the 
disclosure  of  certain  tax  return 
information  by  the  Internal  Revenue 
Service  (IRS)  to  agents  of  the  Secretary 
for  purposes  of  calculating  a  monthly 
repayment  amoimt  and  servicing  and 
collecting  a  loan  under  the  income 
contingent  repayment  plan.  The 
borrower  shall  provide  consent  by 
signing  a  consent  form,  developed 
consistent  with  26  CFR  301.6103(c}-l 
and  provided  to  the  borrower  by  the 
Secretary,  and  shall  return  the  signed 
form  to  the  Secretary. 

(ii)  The  borrower  shall  consent  to 
disclosure  of  the  borrower's  taxpayer 
identity  information  as  defined  in  26 
U.S.C.  6103(b)(6),  tax  filing  status,  and 
AGI. 

(iii)  The  borrower  shall  provide 
consent  for  a  p>eriod  of  five  years  fi'ora 
the  date  the  borrower  signs  the  consent 
form.  The  Secretary  provides  the 
borrower  a  new  consent  form  before  that 
period  expires.  The  IRS  does  not 
disclose  tax  return  information  after  the 
IRS  has  processed  a  borrower's 
withdrawal  of  consent. 


(iv)  The  Secretary  designates  the 
standard  repayment  plan  for  a  borrower 
\vbo  selects  the  income  contingent 
repayment  plan  but — 

(A)  Fails  to  provide  the  required 
written  consent; 

(B)  Fails  to  renew  WTitten  consent 
upon  the  expiration  of  the  five-year 
period  for  consent;  or 

(C)  Withdraws  consent  and  does  not 
select  another  repayment  plan. 

(v)  If  a  borrower  defaults  and  the 
Secretary  designates  the  income 
contingent  repayment  plan  for  the 
borrower  but  the  borrower  fails  to 
provide  the  required  written  consent. 
the  Secretary  consults  with  the  borrower 
prior  to  establishing  a  repayment  plan 
for  the  borrower. 

(Authorityr  20  U.S.C.  1087a  et  seq.) 

§  685.21 0    Chotee  of  repayment  plan. 

(a)  Initial  selection  of  a  repayment 
plan.  (1)  Before  a  Direct  Loan  enters  into    i 
repayment,  the  Secretary  provides  the 

borrower  a  description  of  the  available  ] 

repayment  plans  and  requests  the  "  ( 
borrower  to  select  one.  A  borrower  may 

select  a  repayment  plan  before  the  loan  i 
enters  repayment  by  notifying  the 

Secretarj-  of  the  borrower's  selection  in  i 

writing.  < 

(2)  If  a  borrower  does  not  select  a  j 

repayment  plan  within  45  days  after  the  j 
Secretary  provides  the  borrower  with  a 

description  of  available  repayment  J 

plans,  the  Secretary  designates  the  t 

standard  repayment  plan  described  in  f 

§  685.208(b)  for  the  borrower.  b 

(b)  Changing  repayment  plans.  (1)  A 

borrower  may  change  repa>'ment  plans  b 

at  any  time  after  the  loan  has  entered  e 

repayment  by  notifying  the  Secretary  in  ii 

writing.  However,  a  borrower  who  is  p 
repaying  a  defaulted  loan  under  the 

income  contingent  repayment  plan  d 

under  §685.211(c)(3)(ii)  may  not  change  a; 

to  another  repayment  plan  unless—  at 

(i)  The  borrower  was  required  to  and 

did  make  a  payment  under  the  income  T 

contingent  repayment  plan  in  each  of  ai 

the  prior  six  months;  and  D 

(ii)  The  borrower  makes  and  the  tc 

Secretary  approves  a  request  to  change  re 

plans.  bj 

(2)  (i)  A  borrower  may  not  change  to  R( 

a  repay-raent  plan  that  has  a  maximum  F« 

repayment  period  of  less  than  the           .  ga 

number  of  years  the  loan  has  already 

been  in  repayment,  except  that  a  Di 

borrower  may  change  to  the  income  Uj 

contingent  repayment  plan  at  any  time.  Di 

(ii)  If  a  borrower  changes  plans, -the  or 

repayment  period  is  the  period  provided  Cc 

for  under  the  borrower's  new  repayment  de 

plan,  calculated  from  the  date  the  loan  rei 

initially  entered  repayment.  However,  if  i 

a  borrower  changes  to  the  income  Se 

contingent  repayment  plan,  the  ini 
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(ivj  The  Secretary  designates  the 
standard  repayment  plan  for  a  borrower 
^vbo  selects  the  income  contingent 
repayment  plan  but — 

(A)  Fails  to  pro\ide  the  required 
written  consent; 

(B)  Fails  to  renew  UTitten  consent 
upon  the  expiration  of  the  five-year 
period  for  consent;  or 

(C)  Withdraws  consent  and  does  not 
select  another  repayment  plan. 

(v)  If  a  borrower  defaults  and  the 
Secretary  designates  the  income 
contingent  repayment  plan  for  the 
borrower  but  the  borrower  fails  to 
provide  the  required  written  consent, 
the  Secretary  consults  with  the  borrower 
prior  to  establishing  a  repayment  plan 
for  the  borrower. 

(Authority:  20  U.S.C.  1087a  et  seq.) 


repayment  period  is  calculated  as 
described  in  §  685.209(d)(2). 
(Authority:  20  U.S.C.  1087a  et  seq.) 


§  685.21 0    Choice  of  repayment  plan. 

(a)  Initial  selection  of  a  repayment 
plan.  (1)  Before  a  Direct  Loan  enters  into 
repayment,  the  Secretary  provides  the 
borrower  a  description  of  the  available 
repayment  plans  and  requests  the 
borrower  to  select  one.  A  borrower  may 
select  a  repayment  plan  before  the  loan 
enters  repayment  by  notifying  the 
Secretarj-  of  the  borrower's  selection  in 
WTiting. 

(2)  If  a  borrower  does  not  select  a 
repayment  plan  within  45  days  after  the 
Secretary  provides  the  borrower  with  a 
description  of  available  repayment 
plans,  the  Secretary  designates  the 
standard  repayment  plan  described  in 
§  685.208(b)  for  the  borrower. 

(b)  Changing  repayment  plans.  (1)  A 
borrower  may  change  repayment  plans 
at  any  time  after  the  loan  has  entered 
repayment  by  notifjing  the  Secretary  in 
wrriting.  However,  a  borrower  who  is 
repaying  a  defaulted  loan  under  the 
income  contingent  repayment  plan 
under  §  685.211(c)(3)(ii)  may  not  change 
to  another  repayment  plan  unless— 

(i)  The  borrower  was  required  to  and 
did  make  a  payment  under  the  income 
contingent  repayment  plan  in  each  of 
the  prior  six  months;  and 

(ii)  The  borrower  makes  and  the 
Secretary'  approves  a  request  to  change 
plans. 

(2)  (i)  A  borrower  may  not  change  to 
a  repaj-ment  plan  that  has  a  maximum 
repayment  period  of  less  than  the 
number  of  years  the  loan  has  already 
been  in  repayment,  except  that  a 
borrower  may  change  to  the  income 
contingent  repayment  plan  at  any  time. 

(ii)  If  a  borrower  changes  plans. -the 
repayment  period  is  the  period  provided 
for  under  the  borrower's  new  repayment 
plan,  calculated  from  the  date  the  loan 
initially  entered  repayment.  However,  if 
a  borrower  changes  to  the  income 
contingent  repayment  plan,  the 


§685.211    Miscellaneous  repayment 
provisions. 

(a)  Payment  application  and 
prepayment.  (1)  The  Secretary  applies 
any  payment  first  to  any  accrued 
charges  and  collection  costs,  then  to  any 
outstanding  interest,  and  then  to 
outstanding  principal. 

(2)  A  borrower  may  prepay  all  or  part 
of  a  loan  at  any  time  without  penalty. 
If  a  borrower  pays  any  amount  in  excess 
of  the  amount  due,  the  excess  amount 
is  a  prepayment. 

(3J  If  a  prepay-ment  equals  or  exceeds 
the  monthly  repayment  amount  under 
the  borrower's  repayment  plan,  the 
Secretary — 

(i)  Apphes  the  prepaid  amount 
according  to  paragraph  (a)(1)  of  diis 
section; 

(ii)  Advances  the  due  date  of  the  next 
payment  unless  the  borrower  requests 
otherwise;  and 

(iii)  Notifies  the  borrower  of  any 
revised  due  date  for  the  next  payment. 

(4)  If  a  prepayment  is  less  than  the 
monthly  repayment  amount,  the 
Secretary  applies  the  prepayment 
according  to  paragraph  (a)(1)  of  this 
section. 

(b)  Refunds  from  schools.  The 
Secretary  applies  any  refund  due  to  a 
borrower  that  the  Secretary  receives 
from  a  school  under  §  668.22  to  the 
borrower's  outstanding  principal. 

(c)  Default.  (1)  Acceleration.  If  a 
borrower  defaults  on  a  Direct  Loan,  the 
entire  impaid  balance  and  accrued 
interest  are  immediately  due  and 
payable. 

(2)  Collection  charges.  If  a  borrower 
defaults  on  a  Direct  Loan,  the  Secretary 
assesses  collection  charges  in 
accordance  with  §  685.202(e). 

(3)  Collection  of  a  defaulted  loan,  (i) 
The  Secretary  may  take  any  action 
authorized  by  law  to  collect  a  defaulted 
Direct  Loan  including,  but  not  hmited 
to,  filing  a  lav.-suit  against  the  borrower, 
reporting  tlie  default  to  national  credit 
bureaus,  requesting  the  Internal 
Revenue  Service  to  offset  the  borrower's 
Federal  income  tax  refund,  and 
garnishing  the  borrower's  wages. 

(ii)  If  a  borrower  defaults  on  a  Federal 
Direct  Stafford  Loan,  a  Federal  Direct 
Unsubsidized  Stafford  Loan,  a  Federal 
Direct  Unsubsidized  Consolidation  Loan 
or  a  Federal  Direct  Subsidized 
Consolidation  Loan,  the  Secretary  may 
designate  the  income  contingent 
repayment  plan  for  the  borrower. 

(d)  Ineligible  borrowers.  (1)  The 
Secretary  determines  that  a  borrower  is 
ineligible  if.  at  the  time  the  loan  was 


made  and  without  the  school's  or  the 
Secretary's  knowledge,  the  borrower  (or 
the  student  on  whose  behalf  a  parent 
borrowed)  provided  false  or  erroneous 
information  or  took  actions  that  caused 
the  borrower  or  student — 

(i)  To  receive  a  loan  for  which  the 
borrower  is  wholly  or  partially 
ineligible; 

(ii)  To  receive  interest  benefits  for 
which  the  borrower  was  ineligible;  or 

(iii)  To  receive  loan  proceeds  for  a 
period  of  enrolhnent  for  which  the 
borrower  was  not  eligible. 

(2)  If  the  Secretary  makes  tlie 
determination  described  in  paragraph 
(d)(1)  of  this  section,  the  Secretary  sends 
an  ineligible  borrower  a  demand  letter 
that  requires  the  borrower  to  repay  some 
or  all  of  a  loan,  as  appropriate.  The 
demand  letter  requires  that  within  30 
days  of  the  borrower's  receipt  of  the 
letter,  the  borrower  repay  any  principal 
amount  for  which  the  borrower  is 
ineligible  and  any  accrued  interest, 
including  interest  subsidized  by  the 
Secretary,  through  the  previous  quarter 

(3)  If  a  borrower  fails  to  comply  with 
the  demand  letter  described  in 
paragraph  (d)(2)  of  this  section,  the 
borrower  is  in  default. 

(4)  A  borrower  may  not  consolidate  a 
loan  under  §  685.215  for  which  the 
borrower  is  wholly  or  partially 
ineligible. 

(Aulhority:  20  U.S.C.  1087a  et  seq.) 


§  685.21 2    Discharge  of  a  loan  obligation. 

(a)  Death.  If  the  Secretary  receives 
acceptable  documentation  that  a 
borrower  (or  the  student  on  whose 
behalf  a  parent  borrowed)  has  died,  the 
Secretary-  discharges  the  obligation  of 
the  borrower  and  any  endorser  to  make 
any  further  payments  on  the  loan. 

fb)  Total  and  permanent  disability.  If 
the  Secretary  receives  acceptable 
documentation  that  a  borrower  has 
become  totally  and  permanently 
disabled,  the  Secretary-  discharges  the 
obligation  of  the  borrower  and  any 
endorser  to  make  any  further  payments 
on  the  loan.  A  borrower  is  not 
considered  totally  and  permanently 
disabled  based  on  a  condition  that 
existed  at  the  time  the  borrower  applied 
for  the  loan  unless  the  borrower's 
condition  substantially  deteriorated 
after  the  loan  was  made  so  as  to  render 
the  borrower  totally  and  permanently 
disabled. 

(c)  Bankruptcy.  If  a  borrower's 
obligation  to  repay  a  loan  is  dischaiged 
in  bankruptcy,  the  Secretary-  does  not 
require  the  borrower  or  any  endorser  to 
make  any  further  payments  on  the  loan: 

(d)  Closed  schools.  If  a  borrower 
meets  the  requirements  in  §  685.213,  the 
Secretary  dischai-ges  the  obligation  of 
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the  borrower  and  a^iy  endorser  to  make 
any  further  paymeiits  on  the  loan. 

(e)  False  certificdtion  and 
unauthorized  disbi^rsement.  If  a 
borrower  meets  thai  requirements  in 
§685.214,  the  Secretary  discharges  the 
obligation  of  the  borrower  and  any 
endorser  to  make  ai  »y  further  payments 
on  the  loan. 

(0  Payments  rece  ived  after  eligibility 
for  discharge.  The  I  tecretary  returns  to 
the  sender  or.  for  a  lischarge  based  on 
death,  the  borrowers  estate,  those 
payments  received  after  the 
requirements  for  di  jcharge  have  been 
met. 

(g)  Loan  forgivew  fss  demonstration 
program,  if  funds  aj  e  appropriated  for 
the  loan  forgiveness  demonstration 
program  authorized  by  section  428]  of 
the  Act,  the  Secretary  follows  the 
procedures  and  applies  the  standards  in 
34  CFR  682.215  for  borrowers  under  the 
Direct  Loan  Prograr  i. 

(Authority:  20  U.S.C.   :087a  et  seq.) 

§  685.21 3    Closed  sc|iooi  discharge. 

(a)  General.  (1)  Tie  Secretary 
discharges  the  borrower's  (and  any 
endorser's)  obligation  to  repay  a  Direct 
Loan  in  accordance  with  the  provisions 
of  this  section  if  tha  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed)  did  not  complete  the  program 
of  study  for  which  tpe  loan  was  made 
because  the  school  Jit  which  the 
borrower  (or  studen  t)  was  enrolled 
closed,  as  described  in  paragraph  (c)  of 
this  section. 

(2)  For  purposes  cf  this  section — 
(i)  A  school's  closure  date  is  the  date 
that  the  school  ceasi » to  provide 
educational  instruction  in  all  programs, 
as  determined  by  ths  Secretary;  and 

(ii)  "School"  meais  a  school's  main 
campus  or  any  local  ion  or  branch  of  the 
main  campus. 

(b)  Relief  pursuar  t  to  discharge.  (1) 
Discharge  under  thi  i  section  relieves  the 
borrower  of  any  pas  or  present 
obligation  to  repay  1  ae  loan  and  any 
accrued  charges  or  ( Ollection  costs  with 
respect  to  the  loan. 

(2)  The  discharge  of  a  loan  under  this 
section  qualifies  the  borrower  for 
reimbursement  of  ai  lounts  paid 
voluntarily  or  throu  ^  enforced 
collection  on  the  lo<  n. 

(3)  The  Secretary  loes  not  regard  a 
borrower  who  has  d  "faulted  on  a  loan 
discharged  under  th  !s  section  as  in 
default  on  the  loan  i  fter  discharge,  and 
such  a  borrower  is  e  igible  to  receive 
assistance  under  pre  grams  authorized 
by  title  rV  of  the  Act. 

(4)  The  Secretary  i  eports  the 
discharge  of  a  loan  i  nder  this  section  to 
all  credit  reporting  a  gencies  to  which 


the  Secretary  previously  reported  the 
status  of  the  loan. 

(c)  Borrower  qualification  for 
discharge.  In  order  to  qualify  for 
discharge  of  a  loan  under  this  section, 
a  borrower  shall  submit  to  the  Secretary 
a  written  request  and  sworn  statement, 
and  the  factual  assertions  in  the 
statement  must  be  true.  The  statement 
need  not  be  notarized  but  must  be  made 
by  the  borrower  under  penalty  of 
perjury.  In  the  statement,  the  borrower 
shall— 

(1)  State  that  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed) — 

(i)  Received  the  proceeds  of  a  loan  to 
attend  a  school; 

(ii)  Did  not  complete  the  program  of 
study  at  that  school  because  the  school 
closed  while  the  student  was  enrolled, 
or  the  student  withdrew  from  the  school 
not  more  than  90  days  before  the  school 
closed  (or  longer  in  exceptional 
circumstances);  and 

(iii)  Did  not  complete  the  program  of 
study  through  a  teach-out  at  another 
school  or  by  transferring  academic 
credits  or  hours  earned  at  the  closed 
school  to  another  school; 

(2)  State  whether  the  borrower  (or 
student)  has  made  a  claim  with  respect 
to  the  school's  closing  with  any  third 
party,  such  as  the  holder  of  a 
performance  bond  or  a  tuition  recovery 
program,  and,  if  so,  the  amount  of  any 
payment  received  by  the  borrower  (or 
student)  or  credited  to  the  borrower's 
loan  obligation;  and 

(3)  State  that  the  borrower  (or 
student) — 

(i)  Agrees  to  provide  to  the  Secretary 
upon  request  other  documentation 
reasonably  available  to  the  borrower 
that  demonstrates  that  the  borrower 
meets  the  qualifications  for  discharge 
under  this  section;  and 

(ii)  Agrees  to  cooperate  with  the 
Secretary  in  enforcement  actions  in 
accordance  with  paragraph  (d)  of  this 
section  and  to  transfer  any  right  to 
recovery  against  a  third  party  to  the 
Secretary  in  accordance  with  paragraph 
(e)  of  this  section. 

(d)  Cooperation  by  borrower  in 
enforcement  actions.  (1)  In  order  to 
obtain  a  discharge  under  this  section,  a 
borrower  shall  cooperate  with  the 
Secretary  in  any  judicial  or 
administrative  proceeding  brought  by 
the  Secretary  to  recover  for  amounts 
discharged  or  to  take  other  enforcement 
action  with  respect  to  the  conduct  on 
which  the  discharge  was  based.  At  the 
request  of  the  Secretary  and  upon  the 
Secretary's  tendering  to  the  borrower 
the  fees  and  costs  that  are  customarily 
provided  in  litigation  to  reimburse 
witnesses,  the  borrower  shall — 


(i)  Provide  testimony  regarding  any 
representation  made  by  the  borrower  to 
support  a  request  for  discharge;  .   . 

(ii)  Produce  any  documents 
reasonably  available  to  the  borrower 
with  respect  to  those  representations; 
and 

(iii)  If  required  by  the  Secretary, 
provide  a  sworn  statement  regarding 
those  dociunents  and  representations. 

(2)  The  Secretary  denies  the  request 
for  a  discharge  or  revokes  the  discharge 
of  a  borrower  who— 

(i)  Fails  to  provide  the  testimony, 
documents,  or  a  sworn  statement 
required  under  paragraph  (d)(1)  of  this 
section;  or 

(ii)  Provides  testimony,  documents,  or 
a  sworn  statement  that  does  not  support 
the  material  representations  made  by 
the  borrower  to  obtain  the  discharge. 

(e)  Transfer  to  the  Secretary  of 
borrower's  right  of  recovery  against  third 
parties.  (1)  Upon  discharge  under  this 
section,  the  borrower  is  deemed  to  have 
assigned  to  and  relinquished  in  favor  of 
the  Secretary  any  right  to  a  loan  refund 
(up  to  the  amount  discharged)  that  the 
borrower  (or  student)  may  have  by 
contract  or  applicable  law  with  respect 
to  the  loan  or  the  enrollment  agreement 
for  the  program  for  which  the  loan  was 
received,  against  the  school,  its 
principals,  its  affiliates  and  their 
successors,  its  sureties,  and  any  private 
fund,  including  the  portion  of  a  public 
fund  that  represents  funds  received 
from  a  private  party. 

(2)  The  provisions  of  this  section 
apply  notwithstanding  any  provision  of 
State  law  that  would  otherwise  restrict 
transfer  of  those  rights  by  the  borrower 
(or  student),  limit  or  prevent  a  transferee 
from  exercising  those  rights,  or  establish 
procedures  or  a  scheme  of  distribution 
that  would  prejudice  the  Secretary's 
ability  to  recover  on  those  rights. 

(3)  Nothing  in  this  section  limits  or 
forecloses  the  borrower's  (or  student's) 
right  to  pursue  legal  and  equitable  relief 
regarding  disputes  arising  from  matters 
unrelated  to  the  discharged  Direct  Loan. 

(f)  Discharge  procedures.  (1)  After 
confirming  the  date  of  a  school's 
closure,  the  Secretary  identifies  any 
Direct  Loan  borrower  (or  student  on 
whose  behalf  a  parent  borrowed)  who 
appears  to  have  been  enrolled  at  the 
school  on  the  school  closure  date  or  to 
have  withdrawn  not  more  than  90  days 
prior  to  the  closure  date. 

(2)  If  the  borrower's  current  address  is 
known,  the  Secretary  mails  the  borrower 
a  discharge  application  and  an 
explanation  of  the  qualifications  and 
procedures  for  obtaining  a  discharge. 
The  Secretary  also  promptly  suspends 
any  efforts  to  collect  from  the  borrower 


on  any  affected  loan.  The  Secretary  may 
continue  to  receive  borrower  payments. 

(3)  If  the  borrower's  current  aadress  is 
.unknowm.  the  Secretarj-  attempts  to 
locate  the  borrower  and  determines  the 
borrower's  potential  eligibility  for  a 
discharge  under  this  section  by 
consulting  with  representatives  of  tlie 
closed  school,  the  school's  licensing 
agency,  the  school's  accrediting  agency, 
and  other  appropriate  parties.  If  the 
Secretary  learns  the  new  address  of  a 
borrower,  the  Secretary  mails  to  the 
borrower  a  discharge  application  and 
explanation  and  suspends  collection,  as 
described  in  paragraph  (0(2)  of  this 
section. 

(4)  If  a  borrower  fails  to.  submit  the 
written  request  and  sworn  statement  ' 
described  in  paragraph  (c)  of  this 
section  within  60  days  of  the  Secretary's 
mailing  the  discharge  application,  the 
Secretary  resumes  collection  and  grants 
forbearance  of  p.rincipal  and  interest  fcr 
the  period  in  which  collection  activity 
was  suspended.  The  Secretary  may 
capitalize  any  interest  accrued  and  not 
paid  during  that  period. 

(5)  If  the  Secretary  determines  that  a 
twrrower  who  requests  a  discharge 
meets  the  qualifications  for  a  discharge, 
the  Secretary  notifies  the  borrower  in 
writing  of  that  determination. 

(6)  if  the  Secretary  determines  that  a 
borrower  who  requests  a  discharge  does 
not  meet  the  qualifications  for  a 
discharge,  the  Secretary  notifies  that 
borrower  in  writing  of  that 
determination  and  the  reasons  fortlie 
determination. 

(Authority: -20  use.  1087a  et  seq.  I 

.   §685:214    Discharge  for  false  certification 
of  studen!  eligibility  or  unauthorized 
payment 

(a)  (1)  False  certification.  The 
Secretary  discharges  a  borrower's  (  and 
any  endorser's)  obligation  to  repay  a 
Direct  Loan  in  accordance  with  the 
provisions  of  this  section  if  a  school 
falsely  certifies  the  eligibility  of  the 
borrower  (or  the  student  on  whose  '    ' 

behalf  a  parent  borrowed)  to  recei  ve  the  ' 
loan.  The  Secretary  considers  a  ' 

student's  eligibility  to  borrow  to  have  "  • 
been  falsely  certified  by  the  school  if  the  ' 
school—  I 

(i)  Admitted  the  student  on  the  basis 
of  ability  to  benefit  from  its  training  and      ' 
the  student  did  not  meet  the 
requirements  for  admission  described  in     ' 
34  CFR  Part  668  and  section  484(d)  of         I 
the  Act,  as  apuUcable;  or  < 

(ii)  Signed  tne  borrower  s  name  on  the     t 
loan  application  or  promissory  note  s 

without  the  borrower's  authorization.  a 

(2)  Unauthorized  payment.  The 
Secretary  discharges  a  borrower's  (and 
any  endorser's)  obligation  to  repay  a  r 
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on  any  affected  loan.  The  Secretary  may 
continue  to  receive  borrower  payments. 

(3)  If  the  borrower's  current  address  is 
.unknown,  the  Secretarj-  attempts  to 
locate  the  borrower  and  determines  the 
borrower's  potential  eligibility  for  a 
discharge  under  this  section  by 
consulting  with  representatives  of  tlie 
closed  school,  the  school's  licensing 
agency,  the  school's  accrediting  agency, 
and  other  appropriate  parties.  If  the 
Secretary  learns  the  new  address  of  a 
borrower,  the  Secretary  mails  to  the 
borrower  a  discharge  application  and 
explanation  and  suspends  collection,  as 
described  in  paragraph  (0(2)  of  this 
section. 

(4)  If  a  borrower  fails  to.  submit  the 
written  request  and  sworn  statement  ' 
described  in  paragraph  (c)  of  this 
section  within  60  days  of  the  Secretary's 
mailing  the  discharge  application,  the 
Secretary  resumes  collection  and  grants 
forbearance  of  p.rincipal  and  interest  fcr 
the  period  in  which  collection  activity 
was  suspended.  The  Secretary  may 
capitalize  any  interest  accrued  and  not 
paid  during  that  period. 

(5)  If  the  Secretary  determines  that  a 
lK)rrQwer  who  requests  a  discharge 
meets  the  qualifications  for  a  discharge, 
the  Secretary  notiBes  the  borrower  in 
writing  of  that  determination. 

(6)  If  the  Secretary  determines  that  a 
born)wer  who  requests  a  discharge  does 
not  meet  the  qualifications  for  a 
discharge,  the  Secretary  notifies  that 
borrower  in  wri  t  i  ng  of  that 
determination  and  the  reasons  forthe 
determination. 

(Authority: -20  U-S.C.  1087a  et  seq.) 

.  §685:214    Discharge  for  false  certification 
of  student  e)lgibi!lty  or  unauthorized 
payment 

(a)  (1)  False  certification.  The 
Secretary  discharges  a  borrower's  (  and 
any  endorser's)  obligation  to  repay  a 
Direct  Loan  in  accordance  with  the 
provisions  of  this  section  if  a  school 
falsely  certifies  Lhe  eligibility  of  the 
borrower  (or  the  student  on  w  hose  ' 

behalf  a  parent  borrowed)  to  receive  the 
loan.  The  Secretary  considers  a 
student's  eligibility  to  borrow  to  have  " 
been  falsely  certified  by  the  school  if  the 
school— 

(i)  Admitted  the  student  on  the  basis 
of  ability  to  benefit  from  its  training  and 
the  student  did  not  meet  the 
requirements  for  admission  described  in 
34  CFR  Part  668  and  section  484(d)  of 
the  Act,  as  apuiicable;  or 

(ii)  Signed  tne  borrower  s  name  on  the 
loan  application  or  promissory  note 
without  the  borrower's  authorization. 

[2]  Unauthorized  payinent.  The 
Secretary  discharges  a  borrower's  (and 
any  endorser's)  obligation  to  repay  a 


Direct  Loan  if  the  school,  without  the 
borrower's  authorization,  endorsed  the 
borrower's  loan  check  or  signed  the 
borrower's  authorization  for  electronic 
funds  transfer,  unless  the  proceeds  of 
the  loan  were  delivered  to  the  student 
or  applied  to  charges  owed  by  the 
student  to  the  school. 

(b)  Relief  pursuant  to  discharge.  (Ij 
Discharge  tor  false  certification  "under 
paragraph  (a)("l)  of  this  section  relieves 
the  borrower  of  any  past  or  present 
obligation  to  repay  the  loan  and  any 
accrued  charges  and  collection  costs 
with  respect  to  the  loan. 

(2)  Discharge  for  unauthorized 
payment  under  paragraph  (a)(2}  uf  this 
section  relieves  the  borrower  of  tiie 
obligation  to  repay  the  a.Tiount  of  the 
payment  discharged. 

(3)  The  discharge  under  this  station 
_  qualifies  the  borrower  for 

reimbursement  of  amounts  paid 
voluntarily  or  through  enforced 
collection  on  the  discharged  loan  or 
payment. 

(4)  The  Secretary  does  not  regard  a 
borrower  who  has  defaulted  on  a  loan 
discharged-under  this  section  as  in  . 
default  on  the  loan  after  discharge,  and 
such  a  borrower  is  eUgible  to  receive 
assistance  under  programs  authorized 
by  title  IV  of  the  Act. 

(5)  The  Secretary  reports  the 
discharge  under  this  section  to  all  credit 
reporting  agencies  to  which  the 
Secretary  previously  reported  the  status 
of  the  loan. 

(c)  Borrower  qualification  for 
discharge.  In  order  to  qualify  for 
disc4iarge  under  this  section,  the 
borrower  shalj-submit  to  the  Secretary  a 
written  request  and  a  sworn  statement, 
and  the  factual  assertions  in  the 
statement  must  be  true.  The   tci.inent 
need  not  be  notarized  but  must  be  made 
by  the  borrower  under  penalty  of 
perjury.  In  the  statement,  the  borrower 
shall  meet  the  following  requirements: 

(1)  Ability  to  benefit.  In  the  case  of  a 
borrower  requesting  a  discharge  based 
on  the  school's  defective  testing  of  the 
student's  abiUty  to  benefit,  the  borrower 
shall  state  that  the  borrower  (or  the 
student  on  whose  behalf  a  parent 
borrowed) — 

(i)  Received  a  disbursement  of  a  loan 
to  attend  a  school; 

(ii)  Received  a  Direct  Loan  at  that 
school  on  the  basis  of  an  ability  to 
benefit  from  the  school's  training  and 
did  not  meet  the  eligibility  requirements 
described  in  34  CFR  Part  668  and 
section  484(d)  of  the  Act.  as  applicable; 
and 

(iii)  Either — 

(A)  Withdrew  from  the  school  and  did 
not  find  employment  in  the  o<:cupation 


for  which  tlie  training  program  was 
intended;  or 

(B)  Completed  tiie  training  program 
for  which  the  loan  was  made,  attempted 
to  obtain  employment  in  the  occupation 
for  w  hich  the  program  was  intended, 
and  was  not  able  to  find  employment  in 
that  occupation  or  obtained 
employment  in  that  occupation  only 
after  receiving  additional  training  that 
was  not  provided  by  the  school  that 
certified  tlie  loan. 

(2)  Unauthorized  loan.  In  the  cas»>  uf 
a  borrower  requesting  a  discharge 
bi-cause  the  school  signed  the 
borrower's  name  on  the  loan  appiiuilion 
or  promissory  note  without  tJie 
borrower's  authorisation,  the  borrower 
shall—  ■ 

(i)  State  thai  he  or  she  did  not  sign  the 
document  in  question  or  authorize  the 
school  to  do  so;  and 

(ii)  Provide  five  different  specimens  of 
his  or  her  signature,  two  of  which  mu.st 
be  within  one  year  before  or  after  the 
date  of  the  contested  signature. 

(3)  Unauthorized  payment.  In  die  case 
of  a  borrower  requesting  a  dischargt^ 
because  the  school,  without  the 
borrower's  authorization,  endorsed  tin- 
borrower's  loan  checker  signed  the 
borrower's  authorization  for  electronic 
funds  transfer,  the  borrower  shall— 

(i)  State  that  he  or  she  did  not  endorse 
the  loan  check  or  sign  the  authorization 
for  electronic  funds  transfer  or  authorize 
the  school  to  do  so; 

(ii)  Provide  five  different  specimens  of 
his  or  her  signature,  two  of  which  must 
be  within  one  year  before  or  after  the 
date  of  the  contested  signature; 

(iii)  State  that  the  proceeds  of  the 
contested  disbursement  were  not 
delivered  to  the  student  or  applied  fn 
charges  owed  by  the  student  to  the 
school. 

(4)  Claim  to  third  party.  Tlio  borrower 
shall  state  whether  the  borrower  {or 
student)  has  made  a  claim  with  respect 
to  the  school's  false  certification  or 
unauthorized  payment  with  any  third 
party,  such  as  the  holder  of  a 
performance  bond  or  a  tuition  recovery 
program,  and,  if  so.  the  amount  of  any 
payment  received  by  the  borrower  (or 
student)  or  credited  to  the  borrower  s 
loan  obligation. 

(5)  Stale  that  the  borrower  (or 
student) — 

(i)  Agrees  to  provide  to  the  Secretary 
upon  request  other  documentation 
reasonably  available  to  the  borrower 
that  demonstrates  that  the  borrower 
meets  the  qualifications  for  discharge 
under  this  section;  and 

(ii)  Agrees  to  cooperate  with  the 
Secretary  in  enforcement  actions  as 
described  in  §685. 213(d)  and  to  transfer 
any  right  to  recovery  against  a  third 


party  to  the  Secretar  i  as  described  in 
§  685.213(e). 

(d)  Discharge  prodedures.  (1)  If  the 
Secretary  detennineJ  that  a  borrower's 
Direct  Loan  may  be  « ligible  for  a 
discharge  under  this  section,  the 
Secretary  mails  the  t  orrower  a 
disclosure  applicaticn  and  an 
explanation  of  the  qualifications  and 
procedures  for  obtaii  ling  a  discharge. 
The  Secretary  also  pi  omptly  suspends 
any  efforts  to  collect  from  the  borrower 
on  any  affected  loan.  The  Secretary  may 
continue  to  receive  h  orrower  payments. 

(2)  If  the  borrower  fails  to  submit  the 
written  request  and  s  worn  statement 
described  in  paragra]  »h  (c)  of  this 
section  within  60  da  's  of  the  Secretary's 
mailing  the  disclosui  e  application,  the 
Secretary  resimies  cc  llection  and  grants 
forbearance  of  princi  jal  and  interest  for 
the  period  in  which  (  ollection  activity 
was  suspended.  The  Secretary  may 
capitahze  any  intere;  t  accrued  and  not 
paid  during  that  peri  xl. 

(3)  If  theborrower  submits  the  written 
request  and  sworn  statement  described 
in  paragraph  (c)  of  th  3  section,  the 
Secretary  determines  whether  to  grant  a 
request  for  discharge  under  this  section 
by  reviewing  the  request  and  sworn 
statement  in  light  of  information 
available  from  the  Se  ;retary's  records 
and  from  other  sourci  !s,  including 
guaranty  agencies,  St  ite  authorities,  and 
cognizant  accrediting  associations. 

(4)  If  the  Secretary  determines  that  the 
borrower  meets  the  a  iplicable 
requirements  for  a  di  charge  under 
paragraph  (c)  of  this  !  ection,  the 
Secretary-  notifies  the  borrower  in 
writing  of  that  detem  ination. 

(5)  If  the  Secretary  ietermines  that  the 
borrower  does  not  qu  ilify  for  a 
discharge,  the  Secret,  ry  notifies  the 
borrower  in  writing  o  that 
determination  and  th  s  reasons  for  the 
determination. 

(Authority:  20  U.S.C.  10  }7a  ef  seq.\ 

§  685.21 5    Consolidation 

(a)  Federal  Direct 
Loans.  A  borrower  m 
or  more  education  los  ns  : 
certain  Federal  progr.  ms 
more  Federal  Direct 
Loans.  Loans  consoli<|at 
Federal  Direct  Conso 
discharged  when  the 
Consolidation  Loan  i 

(b)  Loans  eligible  fcf  < 
The  following  loans 
consolidated  into  a  Federal 
Consolidation  Loan: 

(1)  Federal  Stafford 

(2)  Guaranteed  Student 

(3)  Federal  Insured 
(FISL). 

f4)  Federal  Direct  S  afford  Loans. 


Qpnsolidation 
y  consolidate  one 
made  under 
into  one  or 
Oonsolidation 
ted  into  a 
dation  Loan  are 
^ederal  Direct 
originated. 
consolidation. 
be 
Direct 


11  lay 


Loans. 

Loans. 
Student  Loans 


(5)  Federal  Direct  Subsidized 
Consolidation  Loans. 

(6)  Federal  Perkins  Loans. 

(7)  National  Direct  Student  Loans 
(NDSL). 

(8)  National  Defense  Student  Loans 
(NDSL). 

(9)  Federal  PLUS  Loans. 

(10)  Parent  Loans  for  Undergraduate 
Students  (PLUS). 

(11)  Federal  DirectPLUS  Loans.    . 

(12)  Federal  Direct  PLUS 
Consolidation  Loans. 

(13)  Federal  Unsubsidized  Stafford 
Loans. 

(14)  Federal  Supplemental  Loans  for 
Students  (SLS). 

(15)  Federal  Consolidation  Loans. 

(16)  Federal  Direct  Unsubsidized 
Stafford  Loans. 

(17)  Federal  Direct  Unsubsidized 
Consolidation  Loans. 

(18)  Auxiliary  Loans  to  Assist 
Students  (ALAS). 

(19)  Health  Professions  Student  Loans 
(HPSL). 

(20)  Health  Education  Assistance 
Loans  (HEAL). 

(21)  Other  loans  made  under  subpart 
II  of  part  A  of  title  VII  of  the  Public 
Health  Service  Act. 

(c)  Types  of  Federal  Direct 
Consolidation  Loans.  (1)  The  loans 
identified  in  paragraphs  (b)  (1)  through 
(8)  may  be  consolidated  into  a  Federal 
Direct  Subsidized  Consolidation  Loan. 

(2)  The  loans  identified  in  paragraphs 
(b)  (9)  through  (12)  may  be  consolidated 
into  a  Federal  Direct  PLUS 
Consolidation  Loan.  i 

(3)  The  loans  identified  in  paragraphs 
(b)  (13)  through  (21)  may  be 
consolidated  into  a  Federal  Direct 
Unsubsidized  Consolidation  Loan. 

(d)  Eligibility  for  a  Federal  Direct 
Consolidation  Loan.  (1)  A  borrower  may 
obtain  a  Federal  Direct  Consolidation 
Loan  if,  at  the  time  the  borrower  applies 
for  such  a  loan,  the  borrower  meets  the 
following  requirements: 

(i)  The  borrower  either — 

(A)  Has  an  outstanding  balance  on  a 
Direct  Loan;  or 

(B)  Has  an  outstanding  balance  on  an 
FFEL  loan  and  asserts  either — 

(1)  That  the  borrower  is  unable  to 
obtain  an  FFEL  consolidation  loan;  or 

(2)  That  the  borrower  is  unable  to 
obtain  an  FFEL  consolidation  loan  with 
income-sensitive  repayment  terms 
acceptable  to  the  borrower  and  is 
eligible  for  the  income  contingent 
repayment  plan  under  the  Direct  Loan 
Program. 

(ii)  On  the  loans  being  consolidated, 
the  borrower  is — 

(A)  In  a  six-month  grace  period; 

(B)  In  a  repayment  period  but  not  in 
default;  i 


(C)  In  default  but  has  made 
satisfactory  arrangements  to  repay  the 
defaulted  loan;  or 

(D)  In  default  but  agrees  to  repay  the 
consolidation  loan  under  the  income 
contingent  repayment  plan  described  in 
§  6a5. 208(f)  and  signs  the  consent  form 
described  in  §  685.209(b)(5). 

(iii)  The  borrower  certifies  that  no 
other  application  to  consolidate  any  of 
the  borrower's  loans  listed  in  paragraph 
(b)  of  this  section  is  pending  with  any 
other  lender. 

(iv)  The  borrower  agrees  to  notify  the 
Secretary  of  any  change  in  address. 

(v)  In  the  case  of  a  Federal  Direct 
PLUS  Consolidation  Loan — 

(A)  The  borrower  may  not  have  an 
adverse  credit  history  as  defined  in 
§685.200(b)(7)(ii):or 

(B)  If  the  borrower  has  such  an 
adverse  credit  history,  the  borrower 
shall  obtain  an  endorser  for  the 
consolidation  loan  who  does  not  have 
an  adverse  credit  history  or  provide 
documentation  satisfactory  to  the 
Secretary  that  extenuating 
circumstances  relating  to  the  borrowers 
credit  history  exist. 

(2)  Two  married  borrowers  may 
consolidate  their  loans  together  if  they 
meet  the  following  requirements: 

(i)  At  least  one  spouse  meets  the 
requirements  of  paragraph  (d)(l)(i)  of 
this  section. 

(ii)  Both  spouses  meet  the 
requirements  of  paragraphs  (d)(2)  (ii) 
through  (v)  of  this  section. 

(iii)  Each  spouse  agrees  to  be  held 
jointly  and  severally  liable  for  the 
repayment  of  the  total  amount  of  the 
consolidation  loan  and  to  repay  the  loan 
regardless  of  any  change  in  marital 
status. 

(e)  Application  for  a  Federal  Direct 
Consolidation  Loan.  To  obtain  a  Federal 
Direct  Consolidation  Loan,  a  borrower 
or  borrowers  shall  submit  a  completed 
application  to  the  Secretary.  A  single 
application  may  be  used  for  one  or  more 
consolidation  loans.  A  borrower  may 
add  eligible  loans  to  a  Federal  Direct 
Consolidation  Loan  by  submitting  a 
request  to  the  Secretary  within  180  days 
after  the  date  on  which  the  Federal 
Direct  Consolidation  Loan  is  originated. 

(f)  Origination  of  a  consolidation 
loan.  (1)  If  the  Secretary  approves  an 
application  for  a  consolidation  loan,  the 
Secretary  pays  to  each  holder  of  a  loan 
selected  for  consolidation  an  amount 
equal  to  the  unpaid  balance,  accrued 
interest,  fees,  and  collection  costs  due 
on  the  loan. 

(2)  Upon  receipt  of  the  proceeds  of  a 
Federal  Direct  Consolidation  Loan,  the 
holder  of  a  consolidated  loan  shall 
promptly  apply  the  proceeds  to  fully 
discharge  the  borrower's  obligation  on 
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the  con.solidated  loan,  The  holder  of  a 

consolidated  loan  must  return  to  the  b 

borrower  the  promissory  note  marked  n 

"paid-in-full."  jj 

(3)  The  principal  balance  of  a  Federal  r 
Direct  Consolidation  Loan  is  equal  to  a 
the  sum  of  the  amounts  paid  to  the  c 
holders  of  the  consolidated  loans. 

(4)  If  the  amount  paid  by  the  Secretary'  d 
to  the  holder  of  a  consolidated  loan  u 
exceeds  the  amount  needed  to  discharge  & 
the  borrower's  obligation  on  the  loan,  v, 
the  holder  of  the  consolidated  loan  shall 
promptly  refund  the  excess  amount  to  e( 
the  Secretary  to  be  credited  against  the  ir 
outstanding  balance  of  the  Federal 

Direct  Consolidation  Loan.  Si 

(5)  If  the  amount  paid  by  the  Secretary  F 
to  the  holder  of  the  consolidated  loan  is  n 
insufficient  to  discharge  the  borrower's  ix 
obligation  on  the  loan,  the  lender  shall  re 
notify  the  Secretary  in  writing  of  the  b( 
remaining  amount  due  on  the  loans.  The  ui 
Secretary  promptly  pays  the  remaining 
amount  due.  to 

(g)  Interest  rate.  The  interest  rate  on  pe 

a  Federal  Direct  Subsidized  St 

Consolidation  Loan  or  a  Federal  Direct  "ad 

Unsubsidized  Consolidation  Loan  is  the  re 

rate  established  for  a  Federal  Direct  pe 
Stafford  Loan  under  §685. 202(a)(1).  The 

interest  rate  on  a  Federal  Direct  PLUS  a  I 

Consolidation  Loan  is  the  rate  or 

established  for  a  Federal  Direct  PLUS  ini 

Loan  under  §  685.202(a)(2).  Lo 

(h)  Repayment  plans.  A  borrower  may 

repay  a  Federal  Direct  Consolidation  ex 

Loan  under  any  of  the  repayment  plans  to 

described  in  §  685.208,  except  that—  re( 

(1)  A  borrower  may  not  repay  a  | 
Federal  Direct  PLUS  Consolidation  Loan  th« 
under  the  income  contingent  repayment  tra 
plan;  and                                           "  ( 

(2)  A  borrower  who  became  eligible  to  coi 
consolidate  a  defaulted  loan  under  pai 
paragraph  (d)(l)(ii)(D)  of  this  section  sec 
shall  repay  the  consolidation  loan  under  Coi 
the  income  contingent  repayment  plan  ma 
unles.s —  ( 

(i)  The  borrower  was  required  to  and  on 

did  make  a  payment  under  the  income  Loc 

contingent  repayment  plan  in  each  of  sha 

the  prior  six  months;  and  sec 

(ii)  The  borrower  makes  and  the  (: 

Secretary  approves  a  request  to  change  fori 

Pja"s-                                                .  Cor 

(i)  Repayment  period.  (1)  The  botl 

repayment  period  for  a  Federal  Direct  reqi 

Consolidation  Loan  begins  on  the  day  (; 

after  the  loan  is  disbursed.  disc 

(2)  Under  the  extended  or  graduated  Con 

repayment  plan,  the  Secretary  eaci 

determines  the  repavment  period  under  reqi 

§  685.208(e)  on  the  basis  of  the  disc 

outstanding  balances  on  all  of  the  (ii 

borrower's  loans  that  are  eligible  for  reqi 

(consolidation  and  the  balances  on  other  §  68 

education  loans  except  as  provided  in  con; 

paragraph  (i)(3)  of  this  section.  Con 
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the  consolidated  loan.  The  holder  of  a 
consolidated  loan  must  return  to  the 
borrower  the  promissory  note  marked 
"paid-in-hill." 

(3)  The  principal  balance  of  a  Federal 
Direct  Consolidation  Loan  is  equal  to 
the  sum  of  the  amounts  paid  to  the 
holders  of  the  consolidated  loans. 

(4)  If  the  amount  paid  by  the  Secretary- 
to  the  holder  of  a  consolidated  loan 
exceeds  the  amount  needed  to  discharge 
the  borrower's  obligation  on  the  loan, 
the  holder  of  the  consolidated  loan  shall 
promptly  refund  the  excess  amount  to 
the  Secretary  to  be  credited  against  the 
outstanding  balance  of  the  Federal 
Direct  Consolidation  Loan. 

(5)  If  the  amount  paid  by  the  Secretary 
to  the  holder  of  the  consolidated  loan  is 
insufficient  to  discharge  the  borrower's 
obligation  on  the  loan,  the  lender  shall 
notify  the  Secretary  in  writing  of  the 
remaining  amount  due  on  the  loans.  The 
Secretary  promptly  pays  the  remaining 
amount  due. 

(g)  Interest  rate.  The  interest  rate  on 
a  Federal  Direct  Subsidized 
Consolidation  Loan  or  a  Federal  Direct 
Unsubsidized  Consolidation  Loan  is  the 
rate  established  for  a  Federal  Direct 
Stafford  Loan  under  §685. 202(a)(1).  The 
interest  rate  on  a  Federal  Direct  PLUS 
Consolidation  Loan  is  the  rate 
established  for  a  Federal  Direct  PLUS 
Loan  under  §  685.202(a)(2). 

(h)  Repayment  plans.  A  borrower  may 
repay  a  Federal  Direct  Consolidation 
Loan  under  any  of  the  repayment  plans 
described  in  §  685.208,  except  that— 

(1)  A  borrower  may  not  repay  a 
Federal  Direct  PLUS  Consolidation  Loan 
under  the  income  contingent  repayment 
plan;  and 

(2)  A  borrower  who  became  eligible  to 
consohdate  a  defaulted  loan  under 
paragraph  (d)(l)(ii)(D)  of  this  section 
shall  repay  the  consolidation  loan  under 
the  income  contingent  repayment  plan 
unles,s — 

(i)  The  borrower  was  required  to  and 
did  make  a  payment  under  the  income 
contingent  repayment  plan  in  each  of 
the  prior  six  months;  and 

(ii)  The  borrower  makes  and  the 
Secretary  approves  a  request  to  change 
plans. 

(i)  Repayment  period.  (1)  The 
repayment  period  for  a  Federal  Direct 
Consolidation  Loan  begins  on  the  day 
after  the  loan  is  disbursed. 

(2)  Under  the  extended  or  graduated 
repayment  plan,  the  Secretary 
determines  the  repavment  period  under 
§  685.208(e)  on  the  basis  of  the 
outstanding  balances  on  all  of  the 
borrower's  loans  that  are  eligible  for 
consolidation  and  the  balances  on  other 
education  loans  except  as  provided  in 
paragraph  (i)(3)  of  this  section. 


(3)  (i)  The  total  amount  of  outstanding 
balances  on  the  other  education  loans 
used  to  determine  the  repayment  period 
under  the  graduated  or  extended 
repayment  plan  may  not  exceed  the 
amount  of  the  Federal  Direct 
Consolidation  Loan. 

(ii)  The  borrower  may  not  be  in 
default  on  the  other  education  loan 
unless  the  borrower  has  made 
satisfactory  repayment  arrangements 
with  the  holder  of  the  loan. 

(iii)  The  lender  of  the  other 
educational  loBn  may  not  be  an 
individual. 

(j)  Repayment  schedule.  (1)  The 
Secretary  provides  a  borrower  of  a 
Federal  Direct  Consolidation  Loan  a 
repayment  schedule  before  the 
borrower's  first  payment  is  due.  The 
repayment  schedule  identifies  the 
borrower's  monthly  repayment  amount 
under  the  repayment  plan  selected. 

(2)  If  a  borrower  adds  an  eligible  loan 
to  the  consolidation  loan  under 
paragraph  (d)(2)  of  this  section,  the 
Secretary  makes  appropriate 
adjustments  to  the  borrower's  monthly 
repavTnent  amount  and  repayment 
period. 

(k)  Refunds  received  from  schools.  If 
a  lender  receives  a  refund  from  a  school 
on  a  loan  that  has  been  consolidated 
into  a  Federal  Direct  Consolidation 
Loan,  the  lender  shall— 

(1)  Transmit  the  refund  and  an 
explanation  of  the  source  of  the  refund 
to  the  Secretary  within  30  days  of 
receipt;  and 

(2)  Inform  the  borrower  in  writing  that 
the  lender  has  received  the  refund  and 
transmitted  it  to  the  Secretary. 

(1)  Special  provisions  for  joint 
consolidation  loans.  The  provisions  of 
paragraphs  (I)(l)  through  (3)  of  this 
section  apply  to  a  Federal  Direct 
Consolidation  Loan  obtained  by  two 
married  borrowers. 

(1)  Deferment.  To  obtain  a  deferment 
on  a  joint  Federal  Direct  Consolidation 
Loan  under  §  685.204,  both  borrowers 
shall  meet  the  requirements  of  that 
section. 

(2)  Forbearance.  To  obtain 
forbearance  on  a  joint  Federal  Direct 
Consolidation  Loan  under  §685.205, 
both  borrowers  shall  meet  the 
requirements  of  that  section. 

(3)  Discharge,  (i)  To  obtain  a 
discharge  of  a  joint  Federal  Direct 
Consolidation  Loan  under  §  685.212, 
each  borrower  shall  meet  the 
requirements  for  one  of  the  types  of 
discharge  described  in  that  section. 

(ii)  If  a  borrower  meets  the 
requirements  for  discharge  under 
§685.212  (d)  or  (e)  on  a  loan  that  was 
consolidated  into  a  joint  Federal  Direct 
Consolidation  Loan  and  the  borrower's 


spouse  does  not  meet  the  requirements 
for  any  type  of  discharge  described  in 
§685.212,  the  Secretary  discharges  a 
portion  of  the  consolidation  loan  equal 
to  the  amount  of  the  loan  that  would 
have  been  eligible  for  discharge  under 
the  provisions  of  §685.212  (d)  or  (e),  as 
applicable. 

(Authority:  20  U.S.C.  1078-8.  1087a  et  seq.) 

4.  A  new  Appendix  B  is  added  to  part 
685  to  read  as  follows: 

Appendix  B— Income  Contingent 
Repayment  Examples  of  the  Calculation 
of  Monthly  Repayment  Amounts 

Example  1.  A  single  borrower  with  Si 2.500 
of  Direct  L.oans  and  an  Adjusted  Gross 
Income  (AGl)  of  $25,000. 

Step  1:  Under  either  Option  1  or  Option  2. 
calculate  the  payback  rate.  Because  the 
borrower's  debt  is  greater  than  $1 .000,  the 
payback  rate  is  calculated  on  the  basis  of  the 
formula  in  §685.209(b)(2)()ii).  as  follows: 

•  Subtract  $1 .000  from  the  total  amount  of 
the  borrower's  Direct  Loans: 
(Si  2.500  -  $1 ,000=S1 1 .500). 

•  Multiply  the  result  by  0.000002 
Si  1 ,500x0.000002=0.023). 

•  Add  the  result  fo  0.04: 
(0.04+0.023=0.063). 

•  The  result  is  the  payback  rate. 
Step  2:  Compare  "the  calculated  payback 

rate  (0.063)  to  the  maximum  payback  rate 
(0.15).  Because  the  calculated  rate  is  less  than 
the  maximum  rate,  the  borrowers  pa\  back 
rate  is  0.063. 

Step  3:  Calculate  the  annual  repa\Tnent 
amount  by  multiplying  the  borrower's  AGI  by 
the  payback  rate:  (S25.000x0.063=S1.575). 

Step  4:  Calculate  the  monthly  n?pavment 
amount  by  dividing  the  annual  repayment 
amount  by  12  months:  (Sl.575-12=Sl31.25). 

Step  S.Compare  the  caknilafed  monthly 
repavment  amount  (Si 31. 25)  to  the  S25 
minimum  repayment  amount.  Because  the 
calculated  amount  is  greater  than  the 
minimum  amount,  the  borrower's  monthly 
repavTnent  amount  is  S131.25  under  Ootion 

1.  . 
Step  6:  If  the  borrower  has  chosen  Option 

2,  compare  the  monthly  repayment  amount 
under  Option  1  (S131.25)  to  the  amount  the 
borrower  would  repay  under  a  12-year 
standard  amortization.  The  Secretary 
calculates  the  12-year  standard  amortization 
amount  using  the  interest  rate  in  effect  when 
the  borrower  chose  Option  2.  If  the  interest 
rate  was  seven  percent,  the  12-year  standard 
amortization  amount  is  approximately  SlO.28 
for  every  $l  .000  of  debt  In  this  example,  the 
12-year  standard  amortization  amount  is 
approximately  S128.50  (510.28x12.5). 
Because  the  monthly  fwvment  calculated 
under  Option  1  (S131.25)  exceeds  the  12-vear 
standard  amortization  amount  (Si  28.50),  the 
borrower's  monthly  repa\-menf  amount  is 
S128.50  under  Option  2. 

Example  2:  Married  borrowers  with  a 
combined  Adjusted  Gross  Income  (AGl)  ot 
S30.000.  The  husband  has  $5,000  of  Direct 
Loans.  The  wife  has  Si  5,000  of  Direct  Loans. 
The  couple  has  two  dependents. 

Step  1:  Under  either  Option  1  or  Option  2. 
calculate  the  husband's  payback  rate. 
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grtate 


fiom 
COO 


B(  cause  I 


m<  ximum  i 


Because  his  debt  is 
payback  rate  is  calculated 
formula  in  S685.2O90^)(2)( 

•  Subtract  $1,000 
husband's  loans:  (S5 

•  Multiply  the  result 
($4,000x0.000002=0. 

•  Add  the  result  to 
(0.04>O.008=0.048). 

•  The  result  is  the 
Step  2:  Compare  the 

payback  rate  (0.048)  tc 
payback  rate  (0.15). 
rate  is  less  than  the 
husband's  payback 

Step  3:  Calculate  th« 
AGl  by  multiplying 
(S30.000I  by  the  amouht 
loans  ( S5. 000).  divide< 
of  the  couple's  debt 
(S30.«X)x$5.00O^520j 

Sfep  4  ■  Calculate  th< 
repayment  amount  by 
huslnnd's  assumed 
payback  rate  (0.048): 

Step  5:  Divide  the  ainual 
amount  by  12  months: 

Step  6:  Calculate  tb( 
size  adiustment  amoui  t 
number  of  dependents  (2) 

Step  7:  Calculate  the 
family  size  adjustmeni 
the  total  fiamily  size  a 
(Sl4+2=$r). 

Step  8:  Calculate  th< 
rvpayraent  amount  by 


•  than  $1 .000.  the 
on  the  basis  of  the 
iii)  as  follows: 
the  amount  of  the 
-$l,000=$4.00O) 
by  0.000002; 

oba]. 

)04: 

ti  usband's  pa>back  rate 
husband's  calculated 
the  maximum 

the  calculated 
rate,  the 
is  0.048. 

husband's  assumed 
couple's  total  AGI 
of  the  husband's 
by  the  total  amount 
,000): 
( •00=$7,500|. 
husband's  annual 
multiplying  the 
($7,500)  by  his 
,500x0.048=$360). 
repayment 
($36O+12=$30). 
couple's  total  family 
by  multiplying  the 
by$7:(2x$7=Sl4l 
couple's  individual 
amounts  by  dividing 
ustment  (Sl4)  by  2; 
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husband's  monthly 
subtracting  his  family 


size  adjustment  amount  ($7)  from  the  amount 
calculated  in  Step  5  ($30):  ($30-$7=$23). 
Step  9:  Calculate  the  wife's  payback  rate. 
Because  her  debt  is  greater  than  Si  .000.  the 
payback  rate  is  calculated  on  the  basis  of  the  - 
formula  in  §685.209(b)(2)(iii)  as  follows: 

•  Subtract  $1,000  from  the  amount  of  the 
wife's  loans:  (Sl5.000-Sl.000=S14,000). 

•  Multiply  the  result  by  0.000002: 
($14,000x0.000002=0.026). 

•  Add  the  result  to  0.04:  I 
(0.04^0.028^0.068). 

•  The  result  is  the  wife's  payback  rate. 
Step  10;  Compare  the  wife's  calculated 

payback  rate  (0.068)  to  the  rflftximum 
payback  rate  (0.15).  Because  tbe  calculated 
rate  is  less  than  the  maximum  rate,  the  wife's 
payback  rate  is  0.068. 

Step  7 1: Calculate  the  wife's  assumed  AGI 
by  multiplymg  the  couple's  total  AGI 
($30,000)  by  the  amount  of  the  wife's  loans 
($15,000).  divided  by  the  total  amount  of  the 
couple's  debt  (520,000): 
($30.000xSl5.00O^$20,000=$22.500). 

Step  12;  Calculate  the  wife's  annual 
repajTnent  amount  by  multiplying  the  wife's 
assumed  AGI  ($22,500)  by  her  pa)'back  rate 
(0.068):  ($22.500x0.068=51 .530). 

Step  13:  Divide  the  annua!  repayment 
amount  by  12  months:  (51.53O+12=$127.50) 

Step  14;  Calculate  the  wife's  monthly 
repayment  amount  by  subtracting  her  family 
size  adjustment  amount  calculated  in  Step  7 
($7)  from  the  amount  calculated  in  Step  13 
(S127.50):  {S127.50- 57=5120.50).  i 


Step  15:  Calculate  the  couple's  combined 
monthly  repayment  amount  by  adding  the 
husband's  monthly  repayment  amount 
calculated  in  Step  8  ($23)  and  the  wife's 
monthly  repayment  amotmt  calculated  in 
Step  14  ($120.50):  (S23-«-$120.50=$143.SO). 

Step  16:  Compare  the  couple's  combined 
monthly  repa>-ment  amount  ($143.50)  to  the 
$25  minimum  repajTnent  amount.  Because 
the  calculated  amount  is  greater  than  the 
minimum  amount,  the  couple's  combined 
monthly  repajTnent  amount  is  $M3.50  under 
Option  1. 

Step  17:  If  the  couple  has  chosen  Option 
2,  compare  the  combined  monthly  repayment 
amount  under  Option  1  ($143.50)  to  the 
amount  the  couple  would  repay *under  a  12- 
year  standard  amortization.  "The  Secretary 
calculates  the  12-year  standard  amonization 
amount  using  the  interest  rate  in  effect  wtieii 
the  couple  chose  Option  2.  If  the  interest  rate 
was  seven  percent,  the  12-year  standard 
amortization  amount  is  approximately  $10.28 
for  every  $1,000  of  debt.  In  this  example,  the 
12-year  standard  amortization  amount  is 
approximately  $205.60  (510.28x20).  Because 
the  monthly  payment  calculated  under 
Option  1  ($143.50)  does  not  exceed  the  12- 
year  standard  amortization  amount  ($205,601, 
the  couple's  combined  monthly  repayment 
amount  is  $143.50  under  Option  2. 

Table — Income  Contingent  Repayment  Plan 

Note:  This  table  will  not  appear  in  the 
Code  of  Federal  Regulations. 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  3280 

[Docket  No.  R-94-163a:  FR-3380-N-06] 

Interpretative  Bulletin  for 
Manufactured  Homej  Construction  and 
Safety  Standards  and  Notice  of  Waiver 
of  Certain  Requirenr>ents 


Assistant 
-Federal  Housing 


AGENCY:  Office  of  the  . 

Secretary  for  Housin; 

Commissioner,  HUD 

ACTION:  Notice  of  int(  rpretative  bulletin 

and  waiver. 


and 


I  claiify 
thit 


summary:  hud 
amending  the  Federa; 
Home  Construction 
Standards  (FMHCSS 
1994  (59  FR  2456)  to 
resistance  of  manu 
wind  forces  in  areas 
hurricanes.  An  Interd: 
was  issued  on  April 
published  in  the 
April  21,  1994  to 
the  new  standards 
subject  of  questions 
and  the  public.  This 
Bulletin  addresses 
questions  and 
of  a  waiver,  pursuant 
3280.1(b),  relating  to 
wall  cladding. 
DATES:  Issued  June  2' 
FOB  FURTHER 
David  C.  Nimraer, 
Manufactured  Housing 
Functions,  Departmeit 
Urban  Development, 
SW.,  Attn:  Mailroom 
Washington.  EX: 
Telephones:  (voice) 
(TDD)  (202)  708-459  1 
toll-free  numbers.) 
SUPPLEMENTARY 
Accordingly,  the 
Interpretative  Bulleti^ 
the  Secretary's 
should  not  be  subject 
comment,  has  been 
Department. 


published  a  final  rule 
Manufactured 

Safety 
on  January  14, 
improve  the 
factured  homes  to 
)rone  to 

retative  Bulletin 
1994  and 
Federal  Register  on 

some  aspects  of 
have  been  the 
f  rom  the  industry 
nterpretative 
ce  rtain  additional 
aimoujices  the  issuance 
to  24  CFR 
certain,  exterior 


I INFORMA  HON 


Interpretative  Bulletfi 

Manufactured  Home 
Safety  Standards 

24  CFR  Part  3280 

Under  Section  604 
Manufactured  Housing 
and  Safety  Standards 
U.S.C.  5403,  the 
Department  of  Housiitg 


1994. 

CONTACT: 
Director,  Office  of 
and  Regulatory 
of  Housing  and 
451  Seventh  Street 
B-133, 
2041 Q-8000. 


(!02) 


755-7410; 
(These  are  not 

INFOi^TlON: 
folh  iwing 

which  includes 
deten^ination  that  it 
to  notice-and- 
i^ued  by  the 


to  the  Standards 

Construction  and 


of  the  National 
Construction 

Actof  1974.  42 
of  the  U.S. 
and  Urban 


SecTiJtary 


Development  ("HUD")  is  authorized  to 
issue,  amend  and  revoke  by  order 
appropriate  Federal  manufactured  home 
construction  and  safety  standards.  On 
January  14,  1994  (59  FR  2456),  HUD 
pubUshed  certain  changes  to  the  Federal 
Manufactured  Home  Construction  and 
Safety  Standards  for  high  wind  areas. 
The  effective  date  of  the  wind  standards 
is  July  13.  1994. 

Since  the  pubhcation  of  this  rule,  the 
Department  received  a  number  of 
questions  asking  for  clarification  of 
certain  provisions.  Those  who  requested 
the  clarifications  urged  the  Department 
to  provide  a  timely  response  so  that 
industry  designers  can  move  forward  to 
revise  plans  and  specifications  well 
ahead  of  the  effective  date. 

HUD  recognized  that  it  was 
imperative  to  respond  to  these  requests 
for  clarification  as  soon  as  possible  to 
assist  Primary  Inspection  Agencies 
("PIAs").  manufacturers  and  State 
Administrative  Agencies  in 
understanding  the  changes  to  the 
manufactured  housing  standards  in 
advance  of  the  effective  date.  Therefore, 
on  April  21,  1994,  the  Department 
published  a  series  of  technical 
interpretations  of  the  rule  in  the  Federal 
Register  [59  FR  19072). 

In  that  Interpretative  Bulletin,  the 
Department  indicated  that  it  may  issue 
further  Interpretative  Bulletins  to 
provide  further  assistance  in  the 
implementation  of  these  new  standards. 
Since  the  publication  of  those 
interpretations,  additional  requests  for 
clarification  of  both  rules  have  been 
received. 

In  addition,  certain  questions  were 
raised  about  24  CFR 
3280.305(c)(l)(ii)(B)  and  Footnote  8  to 
the  "Table  of  Design  Wind  Pressures," 
The  questions  related  to  the  requirement 
that  exterior  wall  cladding  materials  be 
fastened  at  6"  on  center  ("o.c")  as 
provided  in  Footnote  8.  The  Department 
has  been  advised  that  the 
impracticability  of  such  a  fastening 
requirement  may  have  a  significant 
negative  effect  on  the  manufacturers  of 
certain  siding  traditionally  used  in 
-manufactured  hoiising.  The  use  of  these 
specific  requirements  was  not  intended 
to  prohibit  the  utiUzatlon  of  any 
material,  piece  of  equipment,  or  system 
which  cannot  meet  the  precise 
specifications. 

24  CFR  3280.1(b)  of  the  Manufactured 
Home  Construction  and  Safety 
Standards  provides  that  where  any 
material,  piece  of  equipment,  or  system 
which  does  not  meet  precise 
specifications  set  out  in  the  standard  is 
shown,  to  the  satisfaction  of  the 
Secretary,  to  meet  the  level  of 
performance  of  a  material,  piece  of 


equipment  or  system  which  meets  the 
precise  specifications,  the  Secretary  mav 
waive  the  specifications  set  out  in  the 
standard  for  that  material,  piece  of 
equipment,  or  system.  The  Secretary,  in 
granting  such  a  waiver,  may  set  out  any 
limitations  or  other  requirements  with 
respect  to  how  the  material,  piece  of 
equipment,  or  system  must  be  used, 
including  any  tests  of  the  material,  piece 
of  equipment,  or  system  which  the 
Secretary  determines  must  be  carried 
out  before  it  can  be  used. 

Accordingly,  this  Interpretative 
Bulletin,  in  accordance  with  24  CFR 
3280.1(b),  also  announces  the  waiver  of 
certain  requirements  of  24  CFR 
3280.305(c)(l)(ii)(B)  and  Footnote  8  to 
the  "Table  of  Design  Wind  Pressures" 
applicable  to  permeable  exterior  wall 
cladding  materials  which  carmot  be 
secured  at  the  6"  o.c.  fastening  pattern. 
This  Interpretative  Bulletin,  however, 
sets  out  limitations  and  other 
requirements  with  respect  to  how  the  . 
waiver  applies. 

Due  to  tne  need  for  expeditious 
resolution  of  the  issue  relnting  to  air 
permeable  exterior  wall  cladding 
materials  and  the  need  for  expeditious 
resolution  and  clarification  of  other 
issues  related  to  the  wind  rule,  and 
since  these  clarifications  do  not 
establish  a  change  in  the  position  or 
pohcy  of  the  Department  but  merely 
involved  technical  matters,  the 
Secretary  deems  it  not  to  be  in  the 
public  interest  to  issue  the 
announcement  of  the  waiver  or  the 
clarifications  for  public  comment  in  the 
Federal  Register  or  to  otherwise  treat 
this  Interpretative  Bulletin  as 
rulemaking.  The  Department  is 
providing  this  guidance  to 
manufacturers  and  PIAs  so  that  they  can 
proceed  immediately  with  the  redesign 
of  their  homes. 

I.  Waiver  of  Certain  Requirements  of  24 
CFR  328G.305(c)(l)(ii){B)  and  Footnote 
8  to  the  "Table  of  Design  Wind 
Pressures"  Relating  to  Permeable 
Exterior  Wall  Cladding  Materials  , 
Which  Cannot  Be  Secured  at  the  6"  o.c. 
Fastening  Pattern 

The  Secretary,  through  his  duly 
authorized  designee,  finds  that  it  may  be 
impracticable  for  certain  exterior 
cladding  materials  to  be  fastened  at  6" 
o.c.  as  provided  in  Footnote  8  of  24  CFR 
3280.305(c)(l)(ii)(B).  Accordingly,  the 
Secretary  hereby  grants  waiver  of 
certain  requirements  of  24  CFR 
3280.305(c)(l)(ii)(B)  and  Footnote  8  to 
the  "Table  of  Design  Wind  Pressures" 
applicable  to  permeable  exterior  wall 
cladding  materials  which  caimot  be 
secured  at  the  required  fastening 
pattern.  Because  this  waiver  has  been 


issued,  the  requirements  of  24  CFR 
3280.305(c)(l)(ii)(B)  and  Footnote  8  to 
the  "Table  of  Design  Wind  Pressures," 
to  which  the  waiver  relates,  may  be  met 
either  by  meeting  the  specifications  set 
out  in  the  standard  or  by  meeting  the 
following  requirements: 

Air  permeable  exterior  wall  cladding 
materials  which  cannot  be  secured  at 
the  6"  o.c.  fastening  pattern  due  to  the 
materials'  configuration,  such  as  vinyl 
lap  siding,  may  be  alternatively 
evaluated  by  testing  for  the  design 
pressures  specified  in  the  "Table  of 
Design  Wind  Pressures,"  provided  that 
the  following  requirements  are  met: 

1.  Thp  air  permeable  siding  is 
intermittently  secured  through 
structural  rated  wall  sheathing  at  least 
Vb"  thick  at  a  maximum  spacing  of  16" 
o.c.  to  the  wall  framing; 

2.  The  Va"  structurafrated  wall 
sheathing  is  secured  to  wall  framing 
members  (plates,  studs,  jamb  studs, 
headers)  at  6"  o.c.  except  that  for 
vertical  wall  and  jamb  studs,  the  6"  o.c. 
orientation  is  in  the  vertical  direction; 

3.  The  wall  framing  members  are 
installed  at  a  maximum  spacing  no 
greater  than  16"  o.c; 

4.  The  exterior  cladding  materials  are 
fastened  in  accordance  with  the 
manufacturer's  installation  instructions; 
and 

5.  For  vinyl  siding,  the  siding  and 
fastening  strip  (nailing  hem)  is  at  least 
.035"  in  thickness. 

Such  tests  must  be  conducted  in 
accordance  with  24  CFR  3280.401(b) 
and  demonstrate  the  adequacy  of  the 
design  to  resist  the  negative  design 
pressures  in  the  "Table  of  Design  Wind 
Pressures"  for  wall  comers  and  other 
areas.  The  entire  exterior  wall 
construction  and  fastenings  including 
the  exterior  wall  cladding  (siding),  ^a" 
minimum  structural  rated  sheathing, 
and  wall  framing  members  must  be 
tested  for  the  full  negative  design 
pressures  specified  by  the  "Table  of 
Design  Wind  Pressures." 

While  the  above  requirement  does  not 
meet  precise  specifications  set  out  in  24 
CFR  3280.305(c)(l)(ii)(b)  and  Footnote  8 
to  the  "Table  of  Design  Wind 
Pressures,"  the  Secretary,  through  his 
duly  authorized  designee,  is  satisfied 
that  comphance  with  this  requirement 
will  meet  the  level  of  performance 
sought  in  24  CFR  3280.305(c)(l)(ii)(b) 
and  Footnote  8  to  the  "Table  of  Design 
Wind  Pressures." 

II.  Additional  Clarifications  of  the 
Wind  Standards 

The  requested  clarifications  of  the 
Manufactured  Home  Construction  and 
Safety  Standards  have  been  organized 
into  questions  and  answers. 
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issued,  the  requirements  of  24  CFR 
3280.305(c)(l)(ii)(B)  and  Footnote  8  to 
the  "Table  of  Design  Wind  Pressures," 
to  which  the  waiver  relates,  may  be  met 
either  by  meeting  the  specifications  set 
out  in  the  standi  or  by  meeting  the 
following  requirements: 

Air  permeable  exterior  wall  cladding 
materials  which  caimot  be  secured  at 
the  6"  o.c.  fastening  pattern  due  to  the 
materials'  configuration,  such  as  vinyl 
lap  siding,  may  be  alternatively 
evaluated  by  testing  for  the  design 
pressures  specified  in  the  "Table  of 
Design  Wind  Pressvures,"  provided  that 
the  following  requirements  are  met: 

1.  Tho  air  permeable  siding  is 
intermittently  secured  through 
structural  rated  wall  sheathing  at  least 
Vb"  thick  at  a  maximum  spacing  of  16" 
o.c.  to  the  wall  framing; 

2.  The  3/8"  structural  rated  wall 
sheathing  is  secured  to  wall  framing 
members  (plates,  studs,  jamb  studs, 
headersl  at  6"  o.c.  except  that  for 
vertical  wall  and  jamb  studs,  the  6"  o.c. 
orientation  is  in  the  vertical  direction; 

3.  The  wall  framing  members  are 
installed  at  a  maximum  spacing  no 
greater  than  16"  o.c; 

4.  The  exterior  cladding  materials  are 
fastened  in  accordance  with  the 
manufacturer's  installation  instructions; 
and 

5.  For  vinyl  siding,  the  siding  and 
fastening  strip  (nailing  hem)  is  at  least 
.035"  in  thickness. 

Such  tests  must  be  conducted  in 
accordance  with  24  CFR  3280.401(b) 
and  demonstrate  the  adequacy  of  the 
design  to  resist  the  negative  design 
pressures  in  the  "Table  of  Design  Wind 
Pressures"  for  wall  comers  and  other 
areas.  The  entire  exterior  wall 
construction  and  fastenings  including 
the  exterior  wall  cladding  (siding),  Va" 
minimum  structural  rated  sheathing, 
and  wall  framing  members  must  be 
tested  for  the  full  negative  design 
pressures  specified  by  the  "Table  of 
Design  Wind  Pressures." 

While  the  above  requirement  does  not 
meet  precise  specifications  set  out  in  24 
CFR  3280.305(c)(l)(ii)(b)  and  Footnote  8 
to  the  "Table  of  Design  Wind 
Pressures,"  the  Secretary,  through  his 
duly  authorized  designee,  is  satisfied 
that  compliance  with  this  requirement 
will  meet  the  level  of  performance 
sought  in  24  CFR  3280.305(cj(l)(ii)(b) 
and  Footnote  8  to  the  "Table  of  Design 
Wind  Pressures." 

II.  Additional  Clarifications  of  the 
Wind  Standards 

The  requested  clarifications  of  the 
Manufactured  Home  Construction  and 
Safety  Standards  have  been  organized 
into  questions  and  answers. 


34295 


Questions:  1.  24  CFR  3280.304 — Will 
the  Department  accept  the  application 
of  a  1.6  load  duration  factor  as 
permitted  m  the  91  NDS  for  wind  loads 
in  designing  coimections  which  use 
staples? 

Answer:  No.  However,  as  indicated  in 
our  response  to  Question  6  in  the 
previous  faterpretative  Bulletin 
published  in  the  Federal  Register  on 
April  21, 1994  [59  FR  19075],  a  1.33 
factor  may  be  used  in  accordance  with 
UM-25d.  No  additional  test  data  or 
adequate  technical  substantiation  has 
been  provided  which  changes  our  prior 
clarification  on  this  subject. 

2.  24  CFR  3280.304  and 
3280.306(n(2>— Does  the  1.6  load 
duration  factor  permitted  by  the  NDS 
also  apply  to  the  design  of  interior 
partitions? 

Answer:  Yes.  24  CFR  3280.305(f)(2)  as 
amended  in  the  Federal  Register  on 
October  25,  1993  |59  FR  54975] 
indicates  that  a  1.33  factor  may  he  used 
to  increase  the  allowable  design  stress. 
The  1.6  factor  which  is  permitted  under 
the  1991  National  Design  Specification 
for  Wood  Products  would  also  be 
acceptable  for  interior  partition 
members. 

3.  24  CFR  3280.305(c)(l)(i)-(a)  Can 
the  dead  load  of  the  whole  roof/ceiling 
assembly  including  the  trusses  be 
subtracted  from  the  design  roof  uplift 
loads  to  obtain  a  net  uplift  for  test/ 
design  purposes? 

(b)  If  so,  can  all  of  the  actual  dead 
loads  be  used  including  eave  portions? 

Answer:  (a)  Yes,  the  dead  load  may  be 
deducted  for  homes  designed  to  be 
located  in  high  wind  areas  (Wind  Zones 
II  and  IIJ).  However,  the  roof/ceiling 
dead  load  (including  trusses)  cannot  be 
deducted  from  the  "net"  upHft  load  for 
homes  designed  for  Wind  Zone  I. 

(b)  Yes,  except  for  Wind  Zone  I  as 
indicated  in  the  response  to  3.  (a)  above 
4.  24  CFR  3280.305(c)(l)(ii)-{a)  Do  the 
design  prints,  calculations  and  test 
reports,  etc.,  relating  to  shear  walls, 
diaphragms,  ridge  beams,  fastenings  and 
its  components  and  cladding  material 
(roof  trusses,  wall  studs,  exterior 
sheathing,  roofing  siding  material 
exterior  glazing,  etc.)  need  to  be  sealed 
(stamped)  and/or  signed  by  a  registered 
Professional  Engineer  or  Architect? 

(b)  Can  a  Professional  Engineer  on  the 
staff  of  a  DAPIA,  witness  component 
tests  in  the  capacity  of  a  listing  agency 
(24  CFR  3280.2(a)(14),  and  24  CFR 
3282.360],  provide  the  professional 
certification  required,  tmd  accept  the 
certified  design  for  clients  it  serves  as  a 
DAPIA  without  violating  the  conflict  of 
interest  provisions  of  24  CFR  3282.359 
of  the  Manufactured  Housing 


Procedural  and  Enforcement 
Regulations? 

Answer:  (a)  All  of  the  cited  documents 
are  required  to  be  certified  by  a 
Professional  Engineer  or  Architect.  If  a 
Professional  Engineer  or  Architect  elects 
not  to  seal  and/or  sign  each  document, 
there  must  be  an  up-to-date  record  in 
the  package  (e.g.  an  index  or  list  of  all 
dociunents)  which  the  Professional 
Engineer  or  Architect  has  prepared  and 
sealed. 

(b)  Yes,  provided  a  different 
Professional  Engineer  on  the  staff  of  the 
DAPIA  who  did  not  witness  the  tests 
and  certify  the  design  accepts  the  listing 
for  any  manufacturer  clients  it  serves  as 
a  DAPIA. 

5.  24  CFR  3280.305(c)(l)(ii)-(a)  Do    . 
skylights  need  to  be  designed  for  the 
same  wind  design  pressure  as  the  roof 
system?  What  pressures  would  apply? 

(b)  Do  the  skylights  need  to  be 
protected  similar  to  exterior  windows 
and  shding  glass  doors  of  homes  ■ 
designed  to  be  in  Wind  Zones  II  and  III' 

Answer:  (a)  Skylights  need  to  be 
designed  to  resist  the  same  design 
pressures  as  "Exterior  roof  coverings, 
sheathings,  and  fastenings"  indicated  in 
the  "Table  of  Design  Wind  Pressures". 
The  location  of  the  skylight  in  the  roof 
would  determine  the  specific  design 
pressure  requirements.  However,  it  is 
not  necessary  to  complete  certification 
of  skylights  to  the  higher  wind  pressures 
until  January  17,  1995. 

(b)  The  Department  believes  that  the  - 
subject  needs  further  examination 
before  a  final  judgment  is  made.  The 
Department  will  issue  further  guidance 
on  this  question  in  the  future. 

6.  24  CFR  3280.305(c)(l)(ii)(a)— Can 
the  wind  design  pressures  for  Wind 
Zones  11  and  III  be  based  in  part  on 
ASCE  7-88  and  in  part  on  the  "Table  of 
Design  Wind  Pressures"? 

Answer:  No.  The  two  alternatives 
cannot  be  mixed.  One  of  the  two 
methods  must  be  used  to  completely 
design  the  manufactured  home  structure 
and  each  of  its  wind  resisting  parts  for 
the  design  wind  pressures  designated  bv 
ASCE  7-88  or  the  "Table". 

7.  24  CFR  3280.305(c)(l)(ii)(a)— What 
specific  design  wind  pressures  are 
required  to  be  used  for  homes  designed 
for  high  wind  areas  with  roof  slopes  less 
than  10  degrees  or  greater  than  30 
degrees? 

Answer:  The  design  criteria  are  those 
for  Overturning,  Sliding  and  Anchoring, 
Main  Wind  Force  Resisting  Systems, 
and  Components  and  Cladding 
identified  in  Chapter  6.,  "Wind  Loads" 
of  ASCE  7-88. 

8.  24  CFR  3280.305(c)(l)(ii){b)— 
Additional  questions  regarding  Footnote 
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8  in  the  "Table  of  De  iign  Wind 
Pressures": 

(a)  Can  air  perineal  ile  exterior  wall 
cladding  materials  w  lich  cannot  be 
secured  at  the  6"  o.c.  fastening  pattern 
due  to  their  configun  ition  be 
alternatively  evaluat(  id  by  testing  for  the 
design  pressures  specified  in  the 
•Table"? 

(b)  If  the  answer  to  (a)  is  yes,  can  a 
pressure  reduction  factor  be  applied  in 
testing  certain  air  pei  meable  exterior 
cladding  materials,  such  as  vinyl  lap 
siding,  for  the  design  pressures 
specified  by  the  "Table"? 

(c)  Do  the  fastening  requirements  for 
structural  rated  sheat  ling  to  wall 
framing  members  in  1 ' ootnote  8  of  the 
Table  of  Design  Pressures  indicated  ih 
our  response  to  Ques  ion  17,  in  the 
previous  Interpretati\  e  Bulletin  (59  FR 
19076],  also  apply  wlien  the  material  is 
both  a  structural  shea  thing  and  an 
exterior  covering  mat  jrial? 

(d)  Can  exterior  cla  iding  materials, 
such  as  vertical  steel  liding,  which  are 
directly  seciued  to  wall  framing 
members  without  a  M  \"  rated  structural 
sheaLaing  be  evaluate  d  by  testing  for  the 
design  pressures  specified  in  the  Table? 

Answer,  (a)  Yes,  pntvided  that  there  is 
compliance  with  the  i  equirements  of  the 
waiver  announced  ab  )ve. 

(b)No. 

(c)  Yes,  provided  fa  steners  for  any 
combined  Ve"  minimi  im  structural  rated 
sheathing  and  exterio  ■  covering  material 
are  installed  at  6"  o.c.  from  the 
sheathing  to  wall  fran  ling  members 
(plates,  studs,  jamb  st  ids.  headers).  For 
vertical  wall  and  jaml  i  studs  the 
orientation  of  6"  o.c.  i  s  in  the  vertical 
direction. 

(d)  Yes,  provided  tt  e  e.xterior 
covering  and  its  fastei  lings  are  capable 
of  resisting  the  full  pc  sitive  and 
negative  design  pressi  ires  specified  in 
the  "Table"  for  wall  comers  and  other 
areas  when  tested  in  a  ccordance  with  24 
CFR  3280.401(b)  of  th  j  Standards. 

9.  24  CFR  3280.305  c)(l)(ii)(b)— What 
uplift  loads  are  requir  »d  to  be  used 
when  evaluating  the  f  eld  connection  of 
ridge  beams  of  multi-module  homes? 

Answer:  For  design!  which  are 
prepared  in  accordam  e  with  the  "Table 
of  Design  Wind  Press\ires",  the 
pressures  indicated  for  the  entry  "Ridge 
Beams  and  Other  Mai:  j  Roof  Support 
Beams"  are  to  be  used  to  design  the 
connections  ( -  30  PSI '  Wind  Zone  II, 
-  36  PSF  Wind  Zone  I U). 

10.  24  CFR  3280.30J(c)(l)(ii)(b)— Do 
the  higher  uplift  loadsj  indicated  in  the 
Table  within  3'-0"  from  the  ridge  and 
sidewall  need  to  be  afqplied  to  roof 
trusses  in  conjunction  with  the  normal 
uplift  loads  when  upli  ft  tested/ 
evaluated? 


Answer.  No.  However,  trusses  are 
required  to  be  doubled  within  3'-0"  from 
each  end  of  the  roof  and  all  roof  trusses 
are  to  be  capable  of  resisting  the  design 
pressures  indicated  in  the  Table  { -  39 
PSF  for  Wind  Zone  U;  -  47  PSF  for 
Wind  Zone  UI). 

11.  24  CFR  3280.305(c)(l)(ii)(b)— (a) 
Do  manufactured  home  sidewalls 
including  header  assemblies  in  high 
wind  areas  need  to  be  calculated/tested 
for  combined  horizontal  and  uplift  wind 
forces? 

(b)  If  yes.  what  uplift  pressures  should 
be  applied? 

(c)  If  testing  is  used  to  substantiate  a 
manufacturers  design,  do  the  wall 
assemblies  need  to  be  tested  under  the 
combined  loading  conditions? 

(d)  Can  the  sidewalls  be  tested  for  the 
horizontal  wind  load  only  and 
calculated  for  the  tensile  load 
independently  using  accepted 
engineering  design  practices? 

(e)  If  sidewalls  are  tested,  can  wall 
stud  requirements  for  openings  be 
evaluated  separately  by  calculations 
using  accepted  engineering  practices? 

(f)  Is  there  a  minimum  number  of  wall 
studs  which  are  required  to  be  utilized 
in  tested  assemblies? 

(g)  Would  any  testing  procedure 
employed  that  apphes  combined 
loading  to  a  sidewall  test  assembly 
require  HUD  approval  in  accordance 
with  24  CFR  3280.303(g)? 

Answer,  (a)  Yes. 

(b)  For  sidewall  studs  not  located  at 
openings,  the  design  uplift  pressure  is 

-  39  PSF  for  Wind  Zone  0  and  -  47  PSF 
for  Wind  Zone  HI.  For  headers  and  studs 
at  openings,  the  uplift  design  pressure  is 

-  30  PSF  for  Wind  Zone  II  and  -  36  PSF 
for  Wind  Zone  III. 

(c)Yes. 

(d)  No. 

(e)  Yes. 

{T\  There  is  no  minimum  quantity  of 
wall  studs  which  must  be  utilized  in  a 
test  assembly  for  a  sidewall.  However, 
there  needs  to  be  an  adequate  number 
of  wall  studs  in  the  assembly  to  measure 
all  wind  load  effects  and  the  influence 
of  repetitive  framing  members  in 
resisting  the  combined  lateral  and  uplift 
design  vdnd  pressures. 

(g)  No.  The  requirement  for  obtaining 
HUD  approval  of  testing  procedures 
pursuant  to  24  CFR  3280.303(g)  is  not 
effective  until  October  25, 1994. 
However,  manufacturers  and  DAPIAs 
are  encouraged  to  submit  proposed 
testing  protocols  to  the  Department  for 
review  and  evaluation  prior  to  the 
effective  date. 

12.  For  homes  with  end  gables,  does 
the  3'-0"  measurement  for  doubling  of 
roof  trusses  start  at  the  extreme  end  of 
the  gable  or  at  the  endwall? 


Answer:  All  trusses  within  3'-0"  of 
the  extreme  end  of  the  gable  are  to  be 
doubled. 

13.  24  CFR  3280.306(a)— In  designing 
anchoring  or  foundation  systems,  can 
the  dead  load  of  the  complete  home  be 
deducted  to  determine  the  net 
overturning  wind  design  forces? 

/Inswer;  Yes,  the  dead  load  of  the 
entire  structure  may  be  used  to  resist 
wind  loading  effects  in  all  Wind  Zones. 

14.  24  CFR  3280.305(c)(l)(ii)(b)— If  a 
roof  truss  forms  or  contains  an  eave  at 
the  sidewall,  does  the  overhang  or 
projection  have  to  meet  the  higher  eave 
load  requirements  in  the  "Table  of 
Design  Pressures"  for  Wind  Zones  II  (- 
51  PSF)  and  Ifl  (-62  PSF)? 

Answer:  Yes. 

15.  24  CFR  3280.305(c)(l)(ii)(b)-{a) 
Does  Footnote  6  of  the  "Table  of  Design 
Pressures"  require  complete  cementing 
of  the  underlayment  of  asphalt  roofing 
shingles  to  a  */•"  structural  rated  roof 
sheathing  or  is  the  cement  to  be  applied 
to  all  edges,  ends,  and  end  laps  of  ^e 
underlajTTient  and  other  areas  indicated 
in  the  Asphalt  Roofing  Manufacturers 
Association  (ARMA)  Residential 
Roofing  Manual,  Chapter  7,  for  low 
slope  applications? 

(b)  If  the  cement  appfication  is  limited 
to  edges,  ends  and  end  laps  of  the 
underlayment,  is  a  6"  minimum  vdde 
strip  of  asphalt  cement  acceptable  for 
those  areas  and  a  3"  minimum  wide 
strip  of  asphalt  cement  acceptable  for 
top  laps? 

Answer,  (a)  The  application  of  cement 
for  the  underlayment  need  only  be 
applied  to  edges,  ends  and  end  laps  of 
the  underlayment.  This  is  m  addition  to 
cementing  required  for  the  starter  strip, 
eave  flashing,  and  locations  24"  from 
the  inside  of  the  exterior  wall  as 
indicated  in  the  ARMA  Residential       ^ 
Roofing  Manual,  Chapter  7.  for  low 
slope  applications. 

(b)  Yes. 

16.  24  CFR  3280.402(c)(2)— Please 
confirm  if  the  roof  trusses  required  to  be 
uplift  tested  for  high  wind  areas  shall  be 
tested  in  the  inverted  position  and  loads 
applied  to  the  bottom  chords  of  the  roof 
trusses? 

Answer:  Roof  trusses  may  be  tested  for 
uplift  loads  either  in  an  inverted  or 
upright  position.  The  Department  is  in     . 
the  process  of  examining  research  and 
engineering  analysis  to  determine  the 
proper  protocol  for  testing  trusses. 
Further  guidance  will  be  issued  on  this 
subject  in  the  future. 

17.  Questions  regarding  the  effective 
date  of  the  new  wind  safety  standards 
as  related  to  the  Department's  statement 
in  the  Interpretative  Bulletin  published 
in  the  Federal  Register  on  April  21, 
1994:  "Every  home  entering  the  first 


stage  of  production  as  of  July  13, 1994 
must  comply  with  the  new  wind  safety 
provisions."  (59  FR.19075). 

(a)  Does  this  mean  that  every  home 
entering  the  first  stage  of  production 
before  July  13.  1994  may  still  comply 
with  the  current  wind  standards? 

(b)  Please  clarify  that  the  first  stage  of 
production  for  an  individual 
manufacturing  plant  is  identified  in  the 
approved  quality  control  manual  for 
that  facility? 

(c)  Can  manufacturers  produce  homes 
to  the  new  wind  standards  earlier  than 
the  effective  date  of  July  13, 1994? 

Answer:  (a)  Homes  that  enter  the  first 
stage  before  July  13, 1994  may  not 
necessarily  be  built  to  the  current 
standards.  Based  on  our  review  of  the 
National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
of  1974  ("Act")  and  the  Manufactured 
Home  Procedural  and  Enforcement 
Regulations  ("Regulations"),  all  homes 
that  are  labeled  on  or  after  the  effective 
date  of  the  new  standards  would  be 
required  to  comply  with  those 
standards.  Pursuant  to  24  CFR  3280.8(c) 
and  24  CFR  3282.362(c)(2)(i)(c),  the 
label  is  the  certification  by  the 
manufacturer  Ihat  the  home  "is 
constructed  in  conformance  with  the 
Federal  manufactured  home 
construction  and  safety  standards  in 
effect  on  the  date  of  manufacture. " 
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must  comply  with  the  new  wind  safety 
provisions."  (59  FR.19075). 

(a)  Does  this  mean  that  every  home 
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before  July  13,  1994  may  still  comply 
with  the  current  wind  standards? 

(b)  Please  clarify  that  the  first  stage  of 
production  for  an  individual 
manufacturing  plant  is  identified  in  the 
approved  quality  control  manual  for 
that  facility? 

(c)  Can  manufacturers  produce  homes 
to  the  new  wind  standards  earlier  than 
the  effective  date  of  July  13, 1994? 

Answer:  (a)  Homes  that  enter  the  first 
stage  before  July  13, 1994  may  not 
necessarily  be  built  to  the  current 
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National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
of  1974  ("Act")  and  the  Manufactured 
Home  Procedural  and  Enforcement 
Regulations  ("Regulations"),  all  homes 
that  are  labeled  on  or  after  the  effective 
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required  to  comply  with  those 
standards.  Pursuant  to  24  CFR  3280.8(c) 
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constructed  in  conformance  with  the 
Federal  manufactured  home 
construction  and  safety  standards  in 
effect  on  the  date  of  manufacture. " 


The  "Date  of  Manufacture"  is  the  date 
on  which  the  label  is  affixed  to  the 
manufactured  home.  The  label  is  to  be 
affixed  only  at  the  end  of  the  last  stage 
of  production  of  the  manufactured 
home.  Consequently,  a  manufacturer 
labeling  a  home  on  or  after  the  effective 
date  of  the  new  standards  must  comply 
with  those  standards  or  be  in  violation 
of  Section  610(a)(4)  of  the  Act,  42  U.S.C. 
5409(a)(4),  even  if  the  home  entered  the 
first  stage  of  production  before  the 
effective  date.  The  Department 
recognizes  that,  in  one  respect,  the 
Regulations  are  not  clear.  Because  of 
this  lack  of  clarity,  the  Department,  in 
this  instance  only,  will  take  no  action  to 
enforce  this  requirement  if  it  can  be 
showm  that  homes  entered  the  normal 
first  stage  of  production  before  July  13, 
1994.  In  the  future,  however,  the 
Department  will  expect  compliance 
with  the  standards  that  are  in  effect  on 
the  date  the  home  is  labeled. 

(b)  The  Regulations,  under  24  CFR 
3282.203(c),  require  the  DAPIA  to 
approve  the  quality  assurance  manual 
which  includes,  among  other 
information,  "a  station-by-station 
description  of  the  manufacturing 
process."  Therefore,  the  normal  first 
station  in  the  production  process  as 
identified  in  the  quality  control  manual 
would  be  "the  first  stage  of  production." 


(c)  Yes,  provided  the  manufacturer  is 
completely  capable  of  meeting  all 
requirements  of  the  new  standards,  uses 
the  new  data  plate  and  includes  a  copy 
of  the  new  wind  zone  map  with  each 
home  so  produced.  In  addition,  the 
Department  urges  manufacturers  to  use 
the  time  before  the  effective  dale  of  the 
standards  to  prepare  for  producing 
homes  to  the  new  standards  so  that 
production  will  continue  without 
interruption.  This  includes  preparing 
designs,  seeking  approval  for  the 
designs  ordering  any  necessary 
materials,  testing,  etc.  For  homes  that 
are  built  to  the  current  standards  but 
sold  after  July  13,  1994  to  be  sited  in  an 
area  designated  as  Zone  II  or  Zone  III  in 
the  new  rule,  the  Department 
recommends  that  the  consumer  be 
informed:  (1)  That  the  home  has  been 
built  to  previous  standards  which  have 
since  been  amended;  and  (2)  that  these 
new  wind  standards  have  been  enacted 
to  increase  the  safety  of  manufactured 
homes  in  high-wind  areas. 

Authority:  42  U.S.C.  5403  and  42  L'.S.C 

3535(d). 

Dated:  )une  24, 1994. 
lames  E.  Schoenbei-ger. 

Associate  General  Deputy^  Assistant  Secretary 
for  Housing-Federal  Housing  Commissioner. 
IFR  Doc.  94-16073  Filed  6-30-94;  8:45  am) 
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Residential  Antidisplacement  and 
Relocation  Assistance  Plan 


agency:  Office  of  the 
action:  Proposed  rule 


Secretary.  HUD 


SUMMARY:  The  Depart  nent  is  proposing 
minimum  requiremen  ts  for  a  Residential 
AntidisplacemenI  anc  Relocation 
Assistance  Plan  (Plan 
law  requires  a  partici]  ating  jiuisdiction 
to  certif)'  in  its  Comprehensive  Housing 
Affordability  Strategyj(CHAS)  that  it  is 


.  Recently  enacted 


irovides:  for  the 
ncome  housing 
:onverted  to 


following  a  Plan  that 
replacement  of  lower 
that  is  demolished  or 
another  use  in  connec  tion  with  a 
HOME-assisted  projec  t;  and  relocation 
assistance  to  lower  im  :ome,  persons 
displaced  by  such  cor  version  or  by 
demolition.  Commun;  ly  Development 
Block  Grant  (CDBG)  Ftograms  are 
currently  subject  to  cc  mpliance  with  a 
Plan.  Conforming  chai  iges  would  be 
made  to  the  CDBG  reg  illations,  so  that 
all  HOME  and  CDBG  1  'rograms  would 
be  subject  to  the  same  '. 
requirements  in  24  CI  R  part  43. 

DATES:  Comments  mu  A  be  received  by 
August  1, 1994. 


tie 


^51 


ADDRESSES:  Interested 
invited  to  submit  cominents 
this  proposed  rule  to 
Clerk.  Office  of  General 
10276.  Department  of  housing 
Urban  Development 
S.W..  Washington,  D. 
Commimications  shodld 
above  docket  number 
Facsimile  (FAXJ 
acceptable.  A  copy  of 
communication  subm 
available  for  public  inkpecti 
copying  between  7:30 
p.m.  weekdays  at  the 


FOR  FURTHER  INFORMA^ON 
Huecker.  Director,  or 
Deputy  Director,  Relocation 
Estate  Di\asion.  Office 
Housing,  U.S.  Departi^ent 
and  Urban  Developm 
Street,  S.W..  Washingij; 
telephone  (202)  708^36 
2565  (TDD)  (these  are 
numbers). 


persons  are 

regarding 
Rules  Docket 
Counsel,  Room 
and 
Seventh  Street. 
20410-0500. 
refer  to  the 
md  title. 


comr  lents 


are  not 
jach 
tted  will  be 

on  and 
a.m.  and  5:30 
!  bove  address. 


COtfTACT:  H.  I 
.lei  Geffner, 

and  Real 
of  A.ffordable 
of  Housing 
451  Seventh 
n.  DC.  20410. 

or (202) 708- 
30t  toll-free 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  df  1980  (44 
U.S.C.  3501-3520).  The  pubhc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  include  the  Ume  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information,  kiformation  on  the 
estimated  public  reporting  burden  is 
provided  under  the  Preamble  heading. 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk,  451  Seventh  Street, 
S.W.,  room  10276.  Washington,  DC 
20410.  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  Attention: 
Desk  Officer  for  HUD,  Washington,  DC 
20503. 

At  the  end  of  the  public  comment 
period  on  this  proposed  rule,  the 
Department  may  amend  the  information 
collection  requirements  set  out  in  this 
rule  to  reflect  public  comments  or  OMB 
comments  received  concerning  the 
information  collection. 

Justification  for  Shortened  Comment 
Period 

It  is  the  general  practice  of  the 
Department  to  provide  a  60-day  public 
comment  period  on  all  proposed  rules. 
However,  under  section  220(b)  of  the 
Housing  and  Community  Development 
Act  of  1992  (1992  Act),  each  HOME 
participating  jurisdiction  must  certify  in 
its  Comprehensive  Housing 
Affordability  Strategy  (CHAS)  that  it  is 
following  a  residential  antidisplacement 
and  relocation  assistance  plan  that 
provides  the  same  rights  in  connection 
with  a  HOME  project  as  are  provided 
under  section  104(d)  of  the  Housing  and 
Community  Development  Act  of  1974 
(section  104(d))  in  connection  with  a 
Community  Development  Block  Grant 
(CDBG)  or  Urban  Development  Action 
Grant  (UDAG)  project. 

Because  inherent  incompatibilities 
make  the  CDBG  regulations 
implementing  section  104(d) 
inappropriate  for  adoption  in  the  HOME 
program,  the  Department  is  proposing 
new  regulations  that  jurisdictions  could 
apply  consistently  in  the  applicable 
programs.  This  consolidation  of 


requirements  should  simplify 
compliance  with  the  requirements  for 
those  programs. 

The  regulation  implementing  the  new 
CHAS  certification  requirement  was 
published  on  March  12. 1993  (58  PR 
13686).  In  order  to  minimize  confusion 
and  ensure  imiformity  with  respect  to 
the  application  of  Plan  requirements  to 
affected  programs,  the  Department 
intends  to  implement  this  proposed 
rule,  which  would  establish  part  43  as 
a  single  source  reference  for  the 
requirements  of  residential 
antidisplacement  and  relocation 
assistance  plans,  as  soon  as  possible. 
Therefore,  the  Department  is  shortening 
its  usual  60-day  public  comment  period 
to  30  days  for  this  proposed  rule,  so  that 
affected  jurisdictions  will  be  able  to 
refer  to  the  final  rule  when  preparing 
their  next  CHAS  submissions. 

Background 

On  October  28.  1992.  the  President 
approved  the  Housing  and  Communitv 
Development  Act  of  1992  (Pub.  L.  102- 
550)  (1992  Act):  Section  220(b)  of  the 
1992  Act  amended  section  .105(b)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (42  U.S.C.  12705(b))  to 
require  a  participating  jurisdiction  to  , 
certify  as  part  of  its  Comprehensive 
Housing  Affordabihty  Strategy  (CHAS) 
that  it  is  following  a  Residential 
Antidisplacement  and  Relocation 
Assistance  Plan  (Plan)  under  its  HOME 
Investment  Partnerships  Program 
(HOME)  that  is  equivalent  tc  the  Plan 
required  for  the  Community 
Development  Block  Grant  (CDBG) 
Program  imder  section  104(d)  of  the 
Housing  and  Community  Development 
Act  of  1974  (1974  Act). 

The  requirements  for  a  Plan  under  the 
CDBG  Entitlement  Program,  the  CDBG 
HUD-administered  Small  Cities 
Program,  the  Section  108  Loan 
Guarantee  Program,  and  the  Urban 
Developm.ent  Action  Grant  (UDAG) 
program  are  set  out  in  24  CFR 
570.606(c).  The  requirements  for  the 
State  CDBG  Program  are  set  out  in  24 
CFR  570.488(c).  Under  the  Plan,  then,  a 
recipient  qf  HOME  or  CDBG  assistance 
must: 

(1)  Identify  the  reasonable  steps  it  will 
take  to  minimize  the  displacement  of 
families  and  individuals  from  their 
homes  as  a  result  of  an  assisted  project. 

(2)  Replace  all  occupied  and  vacant 
occupiable  "lower  income  housing"  that 
is  converted  to  a  use  other  than  "lower 
income  housing"  or  is  demolished  for  a 
project. 

(3)  Provide  relocation  assistance  to 
lower  income  families  and  individuals 
displaced  as  a  direct  result  of  the 
conversion  of  lower  income  housing  or 


the  demolition  of  any  housing  for  a 
project. 

The  requirement  that  a  participating 
jurisdiction  certify  that  it  is  following  a 
Plan  under  the  HOME  Program  has  been 
incorporated  into  the  CHAS  regulation 
(24  CFR  part  91)  through  a  final  rule 
published  March  12, 1993  (58  FR  " 
13686). 

To  ensure  uniformity  with  respect  to 
the  application  of  Plan  requireigents  to 
affected  programs,  the  Department  is 
proposing  Part  43  as  a  single  source 
reference  for  the  requirements  of 
residential  antidisplacement  and 
relocation  assistance  plans.  Conforming 
changes  would  be  made  to  24  CFR 
-    570.488  (State  CDBG  Program),  24  CFR 
570.606  (CDBG  Entitlement  Grant 
Program),  and  24  CFR  92.353(e)  (HOME 
Program),  to  reference  the  applicabihty 
of  the  Part  43  requirements. 

Temiinolngy 

The  requirements  of  Part  43  would 
cover  the  HOKfE,  CDBG,  and  UDAG 
programs.  Terminology'  that  is  used  in 
the  regulations  for  these  programs  is  not 
necessarily  defined  identicaUy. 
Accordingly,  to  provide  instructions 
that  work  under  all  applicable 
progranis.  Part  43  would  use  the 
following  terms: 

(1 )  Lower  income  person.  The  term 
"lower  income  person"  (defined  at 
§43.5)  would  mean  a  person  whose 
income  does  not  exceed  the  Section  8 
low  income  hmit  estabhshed  by  HUD. 
The  terra  "person"  would  mean  all 
occupants  of  the  dwelling.  Accordingly, 
a  "lower  income  person"  may  be  a 
single  family,  one  individual  living 
alone,  two  or  more  families  living 
together,  or  any  other  group  of  related 
or  unrelated  occupants  who  share  living 
arrangements.  However,  on  a  case-by- 
case  basis,  for  good  cause,  the  recipient 
may  determine  that  the  occupants  of  the 
dwelling  unit  constitute  two  or  more 
persons  with  separate  entitlements  to 
relocation  assistance,  if  such 
determination  does  not  reduce  the  level 
of  assistance  to  which  any  individual 
would  be  entitled  if  all  occupants 
shared  one  entitlement. 

Except  in  those  special  cases  where 
the  recipient  determines  that  the 
household  constituted  two  or  more 
persons,  the  terra  "lower  income 
person"  imder  Part  43  would  be  the 
same  as  the  CDBG  terms  "low  and 
moderate  income  household"  and 
"lower  income  household,"  as  defined 
in  the  regulations  at  24  CFR  570.3,  and 
the  term  "low  income  household" 
under  the  HOME  Program.  The  terra 
"household"  has  the  same  meaning 
under  both  the  CDBG  and  HOME 


Federal  Register  /  Vol.  59.  No.  126  /  Friday.  July  1.  1994  /  Proposed  Rules 


34301 


the  demolition  of  any  housing  for  a 
project. 

The  requirement  that  a  participating 
jurisdiction  certify  that  it  is  following  a 
Plan  under  the  HOME  Program  has  been 
incorporated  into  the  CHAS  regulation 
(24  CFR  part  91)  through  a  final  rule 
published  March  12, 1993  (58  FR  ' 
13686). 

To  ensure  uniformity  with  respect  to 
the  application  of  Plan  requireigents  to 
affected  programs,  the  Department  is 
proposing  Part  43  as  a  single  source 
reference  for  the  requirements  of 
residential  antidisplacement  and 
relocation  assistance  plans.  Conforining 
changes  would  be  made  to  24  CFR 
-    570.488  (State  CDBG  Progr-am),  24  CFR 
570.606  (CDBG  Entitlement  Grant 
Program),  and  24  CFR  92.353(e)  (HOME 
Program),  to  reference  the  applicability 
of  the  Part  43  requirements. 

Terminology 

The  requirements  of  Part  43  would 
cover  the  HOME.  CDBG.  and  UDAG 
programs.  Terminology'  that  is  used  in 
the  regulations  for  these  programs  is  not 
necessarily  defined  identically. 
Accordingly,  to  provide  instructions 
that  work  under  all  applicable 
programs,  Part  43  would  use  the 
following  terms: 

(1 )  Lower  income  person.  The  term 
"lower  income  persoa"  (defined  at 
§43.5)  would  mean  a  person  whose 
income  does  not  exceed  the  Section  8 
low  income  Umit  estabhshed  by  HUD. 
The  terra  "person"  would  mean  all 
occupants  of  the  dwelling.  Accordingly, 
a  "lower  income  person"  may  be  a 
single  family,  one  individual  living 
alone,  two  or  more  families  living 
together,  or  any  other  group  of  related 
or  unrelated  occupants  who  share  living 
arrangements.  However,  on  a  case-by- 
case  basis,  for  good  cause,  the  recipient 
may  determine  that  the  occupants  of  the 
dwelling  unit  constitute  two  or  more 
persons  with  separate  entitlements  to 
relocation  assistance,  if  such 
determination  does  not  reduce  the  level 
of  assistance  to  which  any  individual 
v.ould  be  entitled  if  all  occupants 
shared  one  entitlement. 

Except  in  those  special  cases  where 
the  recipient  determines  that  the 
household  constituted  two  or  more 
persons,  the  terra  "lower  income 
person"  imder  Part  43  would  be  the 
same  as  the  CDBG  terms  "low  and 
moderate  income  household"  and 
"lower  income  household,"  as  defined 
in  the  regulations  at  24  CFR  570.3,  and 
the  terra  "low  income  household" 
under  the  HOME  Program.  The  terra 
"household"  has  the  same  meaning 
under  both  the  CDBG  and  HOME 


Programs,  as  defined  in  the  respective 
program  regulations. 

The  definition  of  "lower  income 
person"  controls  which  of  the  occupants 
in  a  housing  unit  will  have  their 
incomes  aggregated  for  purposes  of 
determining  whether  or  not  the  group 
meets  the  eUgibility  threshold  for 
relocation  assistance  under  Part  43. 
Example:  A  mother,  her  two  minor 
children,  and  two  unrelated  adults  live 
together  in  the  same  housing  unit. 
Under  Part  43,  these  five  occupants 
V.  ould  constitute  one  person,  which 
would  have  to  meet  the  Section  8 
income  limits  for  a  family  of  five  in 
order  to  qualify  for  assistance  under  Part 
.43. 

Under  the  current  CDBG  regulations, 
this  household  constitutes  three  famiUes 
(defined  in  24  CFR  570.3  as  "all  persons 
living  in  the  same  household  who  are 
related  by  birth,  marriage  or  adoption"), 
and  the  income  of  each  family  is  looked 
B»  separately  to  determine  whether  it 
meets  the  Section  8  test.  Under  the 
HOME  Program,  the  number  of 
"families"  within  this  household  may 
bo  less  than  three  because  the  HOME 
Program  regulations  adopt  the  defmition 
of  "family"  given  at  24  CFR  812.2.  That 
definition  states  that  the  term  "includes 
but  is  not  limited  to"  a  certain  class  of 
single  or  unrelated  persons  that  might 
'  not  generally  be  considered  part  of  a 
family.  A  participating  jurisdiction  in 
the  HOME  Program  is  free  to  adopt  its 
own  definition  of  "family"  as  long  as 
the  specified  classes  are  included! 

Defining  a  "person"  as  all  members  of 
a  imit  would  give  this  term  the  same 
meaning  as  the  historic  interpretation  of 
the  term  "person"  for  purposes  of 
implementing  the  Uniform  Relocation 
Act.  But  it  would  represent  a  charge 
from  the  ciurent  policy  for 
i.mplemenlation  of  the 
Antidisplacement  Plan  in  the  CDBG 
program,  which  defines  an  eligible 
displaced  "person"  as  a  lower  income 
"family"  or  "individual." 

The  proposal  to  define  a  "person,"  for 
rrlocation  purposes  under  Part  43,  as 
generally  including  all  occupants  of  the 
housing  unit  is  made  to  reflect  the 
reality  of  those  circumstances  where  the 
occupants  living  together  in  a  dwelling 
unit  do  not  have  a  traditional  family 
relationship,  but  nevertheless,  are 
capable  of  contributing  to  the 
household's  monthly  housing  costs. 
Second,  this  change  would  confonn 
CDBG  Antidisplacement  Plan  relocation 
policy  to  Uniform  Relocation  Act 
policy. 

(2)  Lower  income  housing.  The  term 
"lower  income  housing"  would  be 
defined  at  §43.5.  This  is  a  change  from 
the  term  "low/moderate- income 


dwelling  unit"  currently  used  to 
implement  Plan  requirements  in  the 
CDBG  programs.  The  change  is  made  to 
avoid  any  misunderstanding  that  might 
arise  from  the  term  'moderate  income," 
which  is  used  to  describe  families  with 
incomes  from  80-95%  of  the  median 
area  income  under  the  HOME  program. 
Under  the  CDBG  programs  "moderate- 
income  families"  have  incomes  that  do 
not  exceed  80%  of  the  median  area 
income. 

Also,  because  housing  replacement 
requirements  in  this  part  are  measured 
by  number  of  bedrooms,  rather  than  the 
number  of  dwelling  units,  the  term 
"housing"  is  more  appropriate  than 
"dwelling  unit." 

Generally,  under  the  regulations  in 
this  part,  "lower  income  housing" 
would  be  renter-occupied,  owner- 
occupied,  or  vacant  housing  wdth  a 
"market  rent"  that  does  not  exceed  the 
applicable  Fair  Market  Rent  (FMR) 
established  for  the  Section  8  Existing 
Housing  Program.  The  market  rent 
would  be  defined  as  the  rent  that  a 
property  would  most  probably 
command  in  an  open  market.  Because 
property  owners  generally  attempt  to 
maximize  profit,  the  market  rent  for  a 
renter-occupied  property  is  ufually  the 
same  as  the  actual  rent  charged.  For 
purposes  of  these  regulations,  the 
market  rent  would  be  permitted  to  be 
established  by  a  review  of  rents  for 
comparable  space,  carried  out  by  a 
person  famihar  with  real  property 
values  in  the  area.  The  person  doing  the 
review  would  not  need  to  be  a  licensed 
appraiser. 

The  FMRs  are  established  by  HUD  on 
a  metropolitan-wide  basis.  If  a 
community  within  a  metropoHtan  area 
has  substantially  higher  hoiising  costs, 
HUD  may  establish  a  higher  FMR  as  an 
exception  that  applies  to  that  specific 
community.  The  definition  cf  "lower 
income  housing"  would  indicate  that, 
where  applicable,  such  a  "comm.unity-" 
wide  exception  FMR"  would  be  used  to 
determine  whether  a  unit  is  lower 
income  housing.  This  polic}'.  which  is 
a  clarification  to  the  existing  Plan 
requirements  under  the  CDBG  Program, 
would  be  followed  because  the 
community-wide  exception  FMR 
reflects  actual  housing  costs  in  the 
community  and  is  the  basis  for  the 
operation  of  HUD-assisted  housing 
programs  in  the  community,  including 
the  determination  of  Section  8  housing 
program  subsidies. 

(3)  Project.  The  term  "project"  would 
be  defined  according  to  the  nattire  of  the 
activities  involved,  rather  than  the 
specific  funding  of  the  component 
activities.  If  activities  are  integrally 
related,  they  would  be  considered  one 
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project.  Examples  wotjld  be  given  in  the 
rule  to  iUustrate  how  the  requirements 
of  Part  43  would  apply. 

(4)  Recipient.  The  tefm  "recipient"  is 
defined  at  §  41.5.  A  "g^tee"  under  the 
CDBG  Entitlement  Program,  a 
"participjating  jurisdiction"  under  the 
HOME  Program,  a  "St«te  recipienr* 
under  the  State  CDBG  program  and 
State  HOkffi  Program,  fend  a  "public 
entity"  or  "designated  public  agency" 
under  the  Section  108  Loan  Guarantee. 
Program,  would  each  be  considered  a 
"recipient"  under  Part  43. 

(5)  Recognition  of  elfsibility.  The  term 
"recognition  of  ehgibinty".  is  detined  in 
§  43.201(c).  and  replace  the  term 

'initiation  of  negotiations"  under  the 
current  CDBG  regulations.  The 
definition  indicates  thf  action  that 
establishes  a  person's  aligibility  for 
relocation  assistance  or.  in  the 
alternative,  the  persons  right  to 
continue  to  occupy  thd  property  under 
the  conditions  specifini  in  the  notice  of 
displacement.  I 

Removal  of  Dilapidated  Housing 

The  current  rule  (applicable  to  the 
CDBG  Program)  requin  is  recipients  to 
rpplace  vacant,  dilapid  ited  housing  that 
is  not  suitable  for  rehabilitation  if  the 
unit  was  occupied  at  aiiy  time  within 
the  period  beginning  oiie  year  before  the 
execution  of  the  contract  covering  the 
demoUtion.  The  current  rule,  therefore, 
has  the  effect  of  prever  ting  or  delaying 
the  demolition  of  run-down  vacant 
buildings  that  are  a  danger  to  the  public 
health  and  safety.  For  mis  reason,  and 
because  the  removal  oflvacant. 
dilapidated  housing  th^t  is  clearly  not 
occupiabie  does  not  di|ninish  the 
available  useful  supply  ( 
housing,  the  12-month 
reduced  to  three  montl^  (see 
§  43.101(a)(3)). 

Ovemi^t  Homeless  Sl|elters  and  Other 

Public  Facilities 

Section  43.101(b)  de!  cribes  the 
circumstances  under  Hfiich  lower 
income  housing  would 
have  been  "converted" 


of  lower  income 
period  would  be 


be  considered  to 
and,  therefore,  to 


trigger  the  requirement ;  of  the 
regulations  in  this  part.  Under  the 
current  pohcy  (appiical  »le  to  the  CDBG 
Program),  changing  lower  income 
housing  into  an  ovemi^  ht  emergency 
shelter  constitutes  "conversion,"  even  if 
the  "market  rent"  of  th(  shelter  housing 
upon  completion  of  the  project  does  not 
exceed  the  Section  8  FUR.  (To  date, 
most  ovemi^t  sheltersihave  been 
developed  from  commaDrcial  or  special 
purpose  space,  rather  tlian  existing 
housing,  and,  therefore^  have  not 
tri^iired  a  replacement  requirement.) 


The  existing  paiicy  with  regard  to 
emergency  shelters  reflects  an  earlier 
HUD  view  that  because  the  post-project 
use  by  the  tenants  of  such  facihties  is 
temporary,  ihe  change  from  a  permanent 
use  constituted  conversion.  Questions 
have  been  raised  about  this  policy  and 
the  policy  applicable  to  changing  lower 
income  housing  into  nursing  homes, 
battered  spouse  shelters,  halfway 
houses,  group  homes  and  transitional 
housing.  The  Department  has  concluded 
that  such  facilities  and  emergency 
overnight  shelters  may  contribute  to  the 
supply  of  available  lower  income 
housing,  and  changing  conventional 
housing  into  such  a  use  does  not 
necessarily  trigger  a  replacement 
requirement  (unless  the  post-project 
"market  rent"  exceeds  the  applicable 
Section  8  FMK).  In  other  words,  the 
Department  would  consider  the 
physical  structure,  rather  than  whether 
the  tenants  are  permitted  to  remain  for 
only  a  temporary  period  of  time  and 
must  vacate  to  permit  use  by  other 
tenants. 

Owner-Occupied  Units 

The  requirements  of  a  Plan  apply  to 
owner-occupied ,  as  well  as  tenant- 
occupied,  housing.  Displaced  owner- 
occupants  who  meet  the  criteria  of  a 
"displaced  person"  (defined  in  §43.11) 
are  eligible  for  relocation  assistance 
under  the  regulations  in  part  43.  Owner- 
occupied  lower  income  housing  that  is 
demolished  must  be  replaced.  (The  imit 
is  lower  Income  housing  if  its  market 
rent,  as  determined  by  someone  who  is 
familiar  with  local  real  estate  values, 
does  not  exceed  the  applicable  FMR.) 

However,  a  unit  that  is  owned  and 
occupied  by  the  same  person  before  and 
after  assisted  rehabilitation  would  not 
be  considered  to  have  been  "converted." 
regardless  of  its  post-project  market  rent 
(see  §43.101(c)(2)(i)).  Nor  would  any 
unit  that,  upon  completion  of  the 
project,  is  owned  and  occupied  by  a 
lower  income  person  (see 
§43.101(c)(2)(ii))  be  considered  to  be 
converted. 

HOME-Assisted  Rental  Housing 

As  described  in  §  43.101(c)(2)(iii),  a 
imit  that,  upon  completion  of  the 
rehabilitation,  meets  the  HOME 
affordability  criteria  at  §  92.252  would 
not  be  considered  to  have  been 
converted,  and,  therefore,  the 
rehabilitation  would  not  trigger  the 
requirements  of  the  regulations  in  this 
part.  (Persons  displaced  by 
rehabilitation  for  an  assisted  project  are 
eligible  for  assistance  under  the 
Uniform  Relocation  Act.) 


Equity  and  Consistency  m  Relocation 
Assistance  Requirements 

The  implementation  of  relocation 
assistance  requirements  in  the  CDBG 
and  HOME  Programs  poses  a  special 
challenge  for  recipients.  In  significant 
part,  this  is  because  of  differences 
between  the  requirements  of  the  URA 
(and  the  government-wide 
implementing  rule  at  49  CFR  part  24) 
and  the  requirements  for  a  Plan 
established  under  section  104(d)  of  the 
1 974  Act.  The  CDBG  and  HOME 
programs  are  subject  to  both  the  Plan 
and  the  URA,  eacii  of  which  provides 
for  comprehensive  relocation  assistance 
to  displaced  families  and  individuals. 
HUD  does  not  have  the  authority  to 
amend  URA  regulatory  policies  in  49 
CFR  part  24  to  reflect  circimistances 
unique  to  HUD  programs.  In  addition, 
resolution  of  statutory  differences 
would  require  legislative  chanee. 

However,  a  recipient  can  partially 
address  existing  inconsistencies  through 
its  authority  to  adopt  an  Optional 
Relocation  Policy  under  24  CFR 
570.488(d),  570.606(d).  or  92.353(d). 
HUD  encourages  recipients  to  consider 
this  possibiHty.  In  particular,  recipients 
may  wish  to  consider  adopting  a  policy 
that  will  ensure  the  same  level  of 
means-tested  rental  assistance  to  all 
families  and  individuals  who  are 
displaced  as  a  direct  result  of 
rehabilitation,  demolition,  acquisition, 
or  conversion  for  an  assisted  project. 
Currently,  only  families  and  individuals 
displaced  by  conversion  or  demohtion 
are  covered  by  the  section  104(d) 
relocation  assistance  requirements  of  a 
Plan. 

Some,  but  not  all,  housing 
rehabilitation  results  in  conversion. 
Most  conversion  results  when  the  pre- 
rehabilitation  market  rent  of  the  imit 
does  not  exceed  the  Section  8  FMR,  but 
the  post-rehabilitation  market  rent  does 
and  there  is  no  project-based  subsidy  or 
other  provision  to  reduce  the  actual  rent 
to  the  Section  8  FMR.  Accordingly,  the 
rehabilitation  of  a  muhifamily  building 
may  result  in  the  conversion  of  some 
imits,  but  not  others.  It  is,  in  fact, 
possible  that  a  very  low-income  family 
displaced  by  the  rehabilitation  of  lower 
income  multifamily  housing  may  n(j»t 
qualify  for  assistance  under  the  Plan 
(because  the  post-rehabilitation  market 
rent  does  not  exceed  the  Section  8 
FMR — thereby  limiting  the  person  to 
less  generous  URA  assistance),  while  a 
family  with  a  higher  income  (but  still  a 
lower  income  family)  displaced  from 
lower  income  bousing  in  the  same 
building  may  receive  the  more  generous 
section  104(d)  relocation  assistance 
under  the  Plan  (because  the  post- 


rehabilitation  market  rent  for  the 
family's  more  desirable  unit  exceeds  the 
Section  8  FMR). 

Providing  different  levels  of 
assistance  to  families  in  essentially 
similar  circumstances  neither  would  be 
fair  nor  would  promote  successful 
programs.  Recipients  can  address  this 
inequity  by  adopting  an  Optional 
Relocation  Program  Policy  that  provides 
the  same  levels  of  assistance  to  all 
families  displaced  by  rehabilitation, 
demolition,  acquisition,  or  conversion 
for  an  assisted  project. 

Standards  for  Computing  Rental  or 
Purchase  Assistance 

The  level  of  rental  or  purchase 
assistance  to  be  provided  to  a  person 
(family  or  individual)  under  the  Plan 
depends  on  the  person's  total  income 
and  the  portion  of  that  income  that  the 
person  can  be  expected  to  contribute 
toward  the  person's  monthly  housing 
cost  (rent  and  utilities)  if  the  person 
were  to  rent  a  comparable  replacement 
dwelling. 

Part  43  would  allow  recipients  to 
establish  their  own  reasonable  standards 
for  computing  the  monthly  gross  income 
(defined  in  §43.5)  of  a  household.  This 
policy  increases  the  likelihood  that  a 
recipient  can  adopt  standards  consistent 
with  the  character  of  its  program  and  its 
administrative  capacity.  The  recipient 
may,  if  it  chooses,  determine  the  total 
income  of  a  displaced  person  in 
accordance  with  the  standards  for  the 
Section  8  Program  (see  24  CFR  813.107). 
or  it  may  follow  the  standards  it 
currently  uses  to  compute  URA  rental  pr 
purchase  assistance. 

Part  43  would  also  permit  a  recipient 
to  establish  its  own  reasonable 
standards  for  determining  the  amount 
that  a  person  must  contribute  toward 
the  cost  of  renting  a  dwelling.  The 
required  contribution  (described  in 
§  42.213(b)(2))  could  not,  however, 
exceed  30%  of  the  occupant's  monthly 
gross  income,  unless  the  occupant  is  a 
dependent.  Assistance  to  a  dependent 
person  may  be  based  on  the  monthly 
housing  cost  for  tlie  displacement 
dwelling. 

The  flexibility  provided  by  the 
proposed  rule  would  enable  the 
recipient  to  establish  monthly  rental 
.subsidies  that  are:  (1)  Equal  to  those 
under  the  URA  regulations;  (2)  the  same 
as  the  initial  monthly  subsidy  under  the 
Section  8  program;  or  (3)  at  a  level 
between  the  URA  and  Section  8 
standards.  The  latter  situation  would 
occur,  for  example,  if  the  recipient 
established  a  standard  that  would 
provide  one  or  more,  but  not  all,  of  the 
Section  8  adjustments  to  income  (e.g.. 
bdjustment  for  dependents). 
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rehabilitation  market  rent  for  the 
family's  more  desirable  unit  exceeds  the 
Section  8  FMR). 

Providing  different  levels  of 
assistance  to  families  in  essentially 
similar  circumstances  neither  would  be 
fair  nor  would  promote  successful 
programs.  Recipients  can  address  this 
inequity  by  adopting  an  Optional 
Relocation  Program  Policy  that  provides 
the  same  levels  of  assistance  to  all 
families  displaced  by  rehabilitation, 
demolition,  acquisition,  or  conversion 
for  an  assisted  project. 

Standards  for  Computing  Rental  or 
Purchase  Assistance 

The  level  of  rental  or  purchase 
assistance  to  be  provided  to  a  person 
(family  or  individual)  under  the  Plan 
depends  on  the  person's  total  income 
and  the  portion  of  that  income  that  the 
person  can  be  expected  to  contribute 
toward  the  person's  monthly  housing 
cost  (rent  and  utilities)  if  the  person 
were  to  rent  a  comparable  replacement 
dwelling. 

Part  43  would  allow  recipients  to 
establish  their  own  reasonable  standards 
for  computing  the  monthly  gross  income 
(defined  in  §43.5)  of  a  household.  This 
policy  increases  the  likelihood  that  a 
recipient  can  adopt  standards  consistent 
with  the  character  of  its  program  and  its 
administrative  capacity.  The  recipient 
may,  if  it  chooses,  determine  the  total 
income  of  a  displaced  person  in 
accordance  with  the  standards  for  the 
Section  8  Program  (see  24  CFR  813.107). 
or  it  may  follow  the  standards  it 
currently  uses  to  compute  URA  rental  pr 
purchase  assistance. 

Part  43  would  also  permit  a  recipient 
to  establish  its  own  reasonable 
standards  for  determining  the  amount 
that  a  person  must  contribute  toward 
the  cost  of  renting  a  dwelling.  The 
required  contribution  (described  in 
§  42.213(b)(2))  could  not.  however, 
exceed  30%  of  the  occupant's  monthly 
gross  income,  unless  the  occupant  is  a 
dependent.  Assistance  to  a  dependent 
person  may  be  based  on  the  monthly 
housing  cost  for  the  displacement 
dwelling. 

The  flexibility  provided  by  the 
proposed  rule  would  enable  the 
recipient  to  establish  monthly  rental 
subsidies  that  are:  (1)  Equal  to  those 
under  the  URA  regulations;  (2)  the  same 
as  the  initial  monthly  subsidy  under  the 
Section  8  program;  or  (3)  at  a  level 
between  the  URA  and  Section  8 
standards.  The  latter  situation  would 
occur,  for  example,  if  the  recipient 
established  a  standard  that  would 
provide  one  or  more,  but  not  all.  of  the 
Section  8  adjustments  to  income  (e.g., 
bdjustment  for  dependents). 


Unlike  Section  8  housing  program 
subsidies,  relocation  rental  subsidies  are 
not  adjusted  each  year  (e.g.,  to  reflect 
changes  in  income  or  medical 
expenses).  Accordingly,  this  proposed 
rule  would  not  require  recipients  to 
adopt  all  of  the  Section  8  standards  for 
determining  gross  income  or  for  making 
adjustments  to  income  when 
determining  relocation  payments. 
Regardless  of  the  standards  adopted, 
however,  the  standards  must  ensure 
equal  assistance  for  each  class  of 
occupants. 

Standards  for  Moving  Expense  and 
Dislocation  Allowances 

A  displaced  person  who  chooses  to 
receive  relocation  assistance  at  section 
104(d)  levels  may  elect  to  accept  a 
"moving  expense  and  dislocation 
allowance"  as  an  alternative  to  a 
payment  for  actual  reasonable  moving 
and  related  expenses.  Section  43.211(b) 
would  allow  a  recipient  to  estabhsh  the 
schedule  of  moving  expense  and 
dislocation  allowances  that  it  believes  is 
appropriate  to  the  recipient's 
jurisdiction. 

The  allowances  would  have  to  take 
into  account  the  number  of  rooms  in  the 
displacement  dwelUng,  whether  the 
displaced  person  owns  and  must  move 
the  furniture,  and  the  types  of  expenses 
described  in  §43.211.  Separate 
schedules  may  be  established  for 
apartment  units  and  one-unit  buildings. 
A  recipient  could,  but  would  not  be 
required  to,  establish  allowances  equal 
to  the  URA  allowances  published 
periodically  by  the  Federal  Highway 
Administration  (FHWA).  The 
Department  believes  the  flexibility 
provided  by  this  pohcy  is  appropriate 
because  the  FHVVA-established  URA 
allowances  are  State-wide  and,  for  a 
specific  commimity,  may  be  at 
substantial  variance  with  local 
transportation  and  labor  costs. 

CDBG-Funded  Code  Enforcement 

On  February  3.  1992.  HUD  issued  a 
proposed  rule  entitled.  "Community 
Development  Block  Grant  Funded  Code 
Enforcement"  (57  FR  3971).  The  rule 
proposed  to  amend  24  CFR  part  570  to 
apply  the  Plan  requirements  to  the 
conversion  or  demoHtion  of  lower 
income  housing  that  resulted  from 
CDBG- funded  code  enforcement 
activity.  Under  the  proposal  such 
housing  would  have  to  be  replaced,  and 
lower  income  persons  displaced  by  the 
conversion  or  by  demolition  that 
resulted  from  CDBG-funded  code 
enforcement  would  be  entitled  to 
relocation  assistance  at  the  section 
104(d)  levels,  even  if  the  actual 


conversion  or  demolition  was  not 
CDBG-assisted. 

HUD  specifically  invited  comment  on 
the  public's  view  of  the  consequences  of 
this  proposal  (e.g.,  would  localities  shift 
to  local  funding  of  code  enforcement  or 
would  there  be  a  reduction  in  code 
enforcement).  A  total  of  22  comments 
were  received.  All  opposed  adoption  of 
the  proposed  requirements.  Concerns 
cited  included  the  increased  cost  and  a 
fear  that  the  increased  cost  would  lead 
to  a  reduction  in  code  enforcement  and 
greater  deterioration  in  the  supply  of 
housing  that  is  available  to  lower 
income  persons. 

HUD's  decision  on  whether  to  apply 
the  Plan  requirements  to  CDBG-funded 
code  enforcement  activity  proposed  in 
the  February  3,  1992,  Federal  Register 
notice  (57  FR  3971)  will  be  included  in 
the  final  rule  published  in  connection 
with  this  rulemaking  process.  HUD  will 
consider  any  additional  public 
comments  on  this  proposal  that  are 
submitted  to  the  Rules  Docket  Clerk  by 
the  deadUne  for  comments  on  this 
proposed  rule. 

Because  there  are  two  separate  Plan 
components  that  can  have  a  significant 
impact  on  a  project — the  relocation 
assistance  requirements  and  the  one-for- 
one  lower  income  housing  replacement 
provisions — commenters  are  asked  to 
address  specifically  each  of  these  two 
components.  For  example,  a  commenter 
may  support  the  apphcation  of  one 
component  to  a  project,  but  not  the 
other. 

Effective  Date  of  Plan  Requirements 
Under  HOME  Program 

The  requirement  to  implement  a  Plan 
under  the  HOME  Program  becomes 
effective  on  the  date  the  participating 
jurisdiction  signs  the  required 
certification  in  its  FY  1994 
Comprehensive  Housing  Affordabiljty 
Strategy.  In  accoidance  with  Section 
223  of  the  1992  Act.  the  Plan 
n3quirements  will  apply  to  all 
obligations  (commitments)  of  HOME 
funds  made  on  or  after  that  date.  This 
would  include  any  unobligated  1992  or 
1993  HOME  funds. 

Other  Matters 

Public  Reporting  Burden 

The  information  collection 
"  requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  The  Department  has 
deterinined  that  the  following 
provisions  contain  information 
collection  requirements. 
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Tabulation  of  y^NNUAL  Reporting  Burden;  Proposed  Rule— Residential  Antidisplacement  and  Relocation 
;    -  Assistance  Plan 

^24  CFR  Part  43J 


Descnptiofi  i  rf  information  collection 


Requirements  of  Plan  . . 

Appeals  

Disclosure  and  submtsdien  requirements 
Exception  to  housirtg  re()iacement  requirements 


Total  tnjrden 


Regulatory  Flexibilit  r  Aci 


The  Secretary,  in 
Regulatory  Flexibi 
605  (b}),  has  reviewed 
before  pubhcation 
certifies  that  this 
have  a  signiHcant 
a  substantial  numbei 
The  proposed  rule 
residential  ani 
relocation  assistance 


lity 


aiidl 


in 


Section  of 

?4  CFR  af- 

lected 


43.1 
43.45 
43.105 
43.107 


Numtier 
of  re- 
spond- 
ents 


435 
S© 

200 
50 


Number 
of  re- 
sponses 
per  re- 
spondent 


Total  an- 
nual re- 
sponses 


435r 

50 

200 

50 


Hours  per 
respor^ 


;5 
20 
20 
40 


Total 
hours 


218 
1,000 
4.000 
2.000 
7.218 


ove 

2506- 


0102 
0102 
0102 
0102 


accordance  with  the 
Act(5U.S.C. 
this  proposed  rule 
by  approving  it 
pre  posed  rule  does  not 
ecpnamic  impact  on 
of  small  entities, 
iplements  a 
tidispl  icement  and 

plan  for  the  HOME 
by  section  220(b) 
Community 
1992.  and  makes 
dir  ents  to  similar 
appHa  ible  to  the 

ent  Block  Grant 


op  m 


program,  as  reqmrec 
of  the  Housing  and 
Development  Act  of 
conforming  amen 
requirements 
Community  Devel 
program. 

Enx'ironmenta]  Revk  h 

A  Finding  of  No  S  gnificant  Impact 
vdth  respect  to  the  e  ivironment  has 
been  made  in  accorttence  with  HUD 
regulations  at  24  CFR  Part  50  that 
implement  section  1 32(2)(C)  of  the    • 
National  Enviromne  ital  Policy  Act  of 
1969.  The  finding  of  No  Significant 
Impact  is  available  fpr  public  inspection 
between  7:30  a.m.  add  5:30  p.m. 
weekdays  in  the  OfHce  of  the  Rules 
Docket  Clerk  at  the  s  bove  address. 

Executive  Order  126 12,  Federalism 

The  General  Coun  jel,  as  the 
Designated  Official  i  inder  section  6(a 
Executive  order  126  .2 


of 
Federalism,  has 


determined  that  the  policies  contained 
in  this  proposed  ruk  have  federahsm 
implications,  and  ar ;  subject  to  review 
under  the  order.  Sp€  cifically,  the 
proposed  rule  imple  ments  a  residential 
antidisplacement  and  relocation 
assistance  plan  for  Uke  HOME  program 
that  is  comparable  t(  i  the  requirements 
applicable  to  the  Coi  nmunity 
Eievelopment  Block  Grant  (CDBG) 
programs.  As  requir*d  by  section  220(b) 
of  the  Housing  and  ( Community 
Development  Act  of  1992.  a 
participating  jurisdii  :tion  under  the 
HOME  program  mu«  t  certify  that  it  is 
following  such  a  pla  q. 


In  order  to  clarify  the  requirements 
applicable  to  both  the  HOME  and  CDBG 
programs,  the  proposed  rule  also  would 
make  conforming  amendments  to  the 
existing  CDBG  regulations.  While  the 
proposed  rule  would  have  federalism 
impacts,  a  more  comprehensive  review 
under  the  Executive  Order  12612  is  not 
required  because  the  implementation  of 
the  statute  leaves  Httle  discretion  with 
the  Department  to  lessen  these  impacts. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Cfficial  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  imj)act 
on  family  fomaBtion,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  The 
residential  antidisplacement  and 
relocation  assistance  plan  that  would  be 
implemented  under  this  proposed  rule 
would  benefit  families  and  individuals 
affected  by  projects  funded  under  the 
HOME  program,  by  further  protecting 
their  access  to  housing.  This  additional 
protection  would  provide  an  alternative 
to  the  assistance  currently  available  to 
these  families  and  individuals  under  the 
URA.  Accordingly,  since  the  impact  on 
the  family  is  beneficial,  no  further 
review  is  considered  necessary. 

Regulatory  Agenda 

This  proposed  rule  was  listed  as  Item 
No.  1518  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25. 1994  (59  FR 
20424.  20431).  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  43 

Grant  programs— housing  and 
comraimity  development.  Low  and 
moderate  income  housing. 
Manufactured  homes.  Relocation 
assistance.  Rent  subsidies.  Reporting 
and  recordkeeping  lequirements. 


24  CFR  Part  92. 

Administrative  practice  and 
procedure.  Grant  programs — rhousing 
and  community  dev^opraent,  Graiti 
programs — Indians,  Indians,  Low  and 
moderate  income  housing. 
Manufactured  homes.  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa, 
Community  development  block  grants, . 
Grant  programs — education.  Grant 
programs— housing  and  community 
development,  Guam,  Indians,  Lead 
poisoning.  Loan  programs — housing  and 
commouiity  development.  Low  and 
moderate  income  housing.  New 
communities.  Northern  Mariana  Islands. 
Pacific  Islands  Trust  Territory.  Pockets 
of  poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Small 
cities,  Student  aid.  Virgin  Islands. 

Accordingly,  the  Department 
proposes  to  amend  title  24  of  the  Code 
of  Federal  Regulations  by  adding  a  new 
part  43,  consisting  of  §§43.1  through 
43.215,  and  by  amending  parts  92  and 
570,  as  follows: 

1.  Part  43  would  be  added  to  read  as 
follows: 

PART  4J— RESIDENTIAL 
ANTHMSPLACEMENT  AND 
RELOCATION  ASSISTANCE  PLAN 

Subpart  A— General  Provisions 

Sec. 

43.1  Requirements  of  plan. 

43.5  Defmitions. 

43.7  Comparable  replacement  dwelling — 

defioed. 
43.9  Decent,  safe,  and  sanitary  dwelling — 

defined. 
43.11  Displaced  pwrson — defined. 
43.14  Project — defined. 
43.20  Recipient  certification,  HUD 

monitoring,  and  corrective  action. 
43.23  No  duplication  of  payments. 
43.30  Waivers  and  time  extensions. 
43.35  General  requirements  governing 

payments. 
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43.40  Relocation  paymfinN  not  considprpd  as 

income. 
43.45  Appeals. 
43.50  Recordkeeping. 

Subpart  B— One-For-One  Replacement  of 
Lower  Income  Housing 

43.101  Housing  that  must  be  replaced. 
43. 103  Housing  that  meets  replacement 

requirements. 
43.105  Disclosure  and  submission 

requirements. 
43.107  Exception  to  housing  replacement 

requirements. 

Subpart  C— Assistance  to  Site  Occupants 

43.201  Introduction. 

43.203  Sunamary  of  assistance. 

43.205  Timely  notices. 

43.207  Other  advisory  services. 

43.209  Temporary  relocation  and  moves 

within  complex. 
43.211  Payment  for  moving  and  related 

expenses. 
43.213  Rental  and  purchase  assistance 
43.215  Special  requirements  covering 

manufactured  homes. 

Authority:  42  U.S.C.  3535(d).  5301-5320. 
and  12701-12839. 

Subpart  A— General  Provisions 

§43.1    Requirements  of  plan. 

In  order  to  obtain  HUD  financial 
assistance,  as  defined  in  §  43.5.  a 
recipient  must  certify  that  it  is  following 
a  residential  antidisplacement  and 
relocation  assistance  plan  (the  Plan). 
(The  Plan  does  not  have  to  be  submitted 
to  HUD.)  The  regulations  in  this  part 
describe  the  requirements  of  the  Plan. 
The  Plan  has  three  components: 

(a)  Minimize  displacement.  Consistent 
with  program  goals  and  objectives,  a 
recipient  shall  assure  that  it  will  take  all 
reasonable  steps  to  minimize  the 
displacement  of  families  and 
individuals  from  their  homes  and 
neighborhoods  as  a  result  of  a  project 
(defined  in  §  43.14).  The  recipient  shall 
identify  in  the  Plan  the  steps  that  it  will 
take  to  cany  out  this  policy. 

(b)  One-for-one  replacement  of  lower 
income  housing.  The  recipient  must 
replace  occupied  and  vacant  occupiable 
lower  income  housing  (defined  in 
§  43.5)  that  is  converted  to  a  use  other 
than  lower  income  housing  or  is 
demolished  for  a  project.  The 
replacement  requirements  are  described 
in  subpart  B  of  this  part. 

(c)  Relocation  assistance.  The 
recipient  must  provide  relocation 
assistance  to  lower  income  persons 
displaced  as  a  direct  result  of  the 
conversion  of  lower  income  housing  or 
the  demolition  of  any  housing  for  a 
project.  The  relocation  assistance 
requirements  are  described  in  subpart  C 
of  this  part. 
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43.40  Relocation  paym«nN  not  considpiwl  as 

income. 
43.45  Appeals. 
43.50  Recordkeeping. 

Subpart  B — One-For-One  Replacement  of 
Lower  Income  Housing 

43.101  Housing  that  must  be  replaced. 
43.103  Housing  that  meets  replacement 

requirements. 
43.105  Disclosure  and  submission 

requirements. 
43.107  Exception  to  housing  replacement 

requirements. 

Subpart  C— Assistance  to  Site  Occupants 

43.201  Introduction. 

43.203  Summary  of  assistance. 

43.205  Timely  notices. 

43.207  Other  advisory  services. 

43.209  Temporary  relocation  and  moves 

within  complex. 
43.211  Payment  for  moving  and  related 

expenses. 
43.213  Rental  and  purchase  assistance 
43.215  Special  requirements  covering 

manufactured  homes. 

Authority:  42  U.S.C.  3535(d).  5301-5320. 
and  12701-12839. 

Subpart  A— General  Provisions 

§43.1    Requirements  of  plan. 

In  order  to  obtain  HUD  financial 
assistance,  as  defined  in  §  43.5,  a 
recipient  must  certify  that  it  is  following 
a  residential  antidisplacement  and 
relocation  assistance  plan  (the  Plan). 
(The  Plan  does  not  have  to  be  submitted 
to  HUD.)  The  regulations  in  this  part 
describe  the  requirements  of  the  Plan. 
The  Plan  has  three  components: 

(a)  Minimize  displacement.  Consistent 
ivith  program  goals  and  objectives,  a 
recipient  shall  assure  that  it  will  take  all 
reasonable  steps  to  minimize  the 
displacement  of  famihes  and 
individuals  from  their  homes  and 
neighborhoods  as  a  result  of  a  project 
(defined  in  §  43.14).  The  recipient  shall 
identify  in  the  Plan  the  steps  that  it  will 
take  to  carry  out  this  policy. 

(b)  One-for-one  replacement  of  lower 
income  housing.  The  recipient  must 
replace  occupied  and  vacant  occupiable 
lower  income  housing  (defined  in 
§  43.5)  that  is  converted  to  a  use  other 
than  lower  income  housing  or  is 
demolished  for  a  project.  The 
replacement  requirements  are  described 
in  subpart  B  of  this  part. 

(c)  Relocation  assistance.  The 
recipient  must  provide  relocation 
assistance  to  lower  income  persons 
displaced  as  a  direct  result  of  the 
conversion  of  lower  income  housing  or 
the  demoUtion  of  any  housing  for  a 
project.  The  relocation  assistance 
requirements  are  described  in  subpart  C 
of  this  part. 


§43.5    Definitions. 

Comparable  Replacement  Dwelling 
means,  for  relocation  purposes  under 
this  part,  a  dwelling  that  satisfies  the 
requirements  in  §  43.7. 

Decent,  safe  and  sanitary  dwelling 
means  a  dwelling  that  meets  the 
*  requirements  in  §  43.9. 

Displaced  person  means  a  person  as 
defined  in  §43.11. 

Dwelling  means  the  place  of 
permanent  or  customary  and  usual 
residence  of  a  person,  according  to  local 
custom  or  law,  including  a  single-family 
house;  a  single  family  unit  in  a  two- 
family,  multifamily,  or  multi-purpose 
property;  a  imit  of  a  ccndominiiun  or 
cooperative  housing  project;  a  non- 
housekeeping  imit;  a  manufactured 
housing  unit;  or  any  other  residential 
unit. 

Fair  market  rent  (FMR)  means  the  fair 
market  rent  as  that  term  is  defined  in  24 
CFR  882.102,  in  the  regulations  for  the 
Section  8  Housing  Assistance  Payments 
Program — Existing  Housing. 

HA  or  Housing  Agency  means  any 
State,  county,  municipal,  or  other 
governmental  entity  or  public  body  (or 
its  agency  or  instrumentality)  that  is 
authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  lower 
income  housing.  The  term  includes 
PHA  (Public  Housing  Agency)  and  IHA 
(Indian  Housing  Authority). 

HUD  means  me  Department  of  . 
Housing  and  Urban  Development. 
"HUD  Field  Office"  means  the  HUD 
Office  with  responsibility  for 
administering  the  applicable 
requirements  for  the  recipient's 
program.  (The  HUD  office  administering 
the  relocation  regulations  in  this  part 
may  not  be  the  HUD  office 
administering  the  one-for-one 
replacement  requirements  in  subpart  B 
of  this  part.) 

HUD  financial  assistance  means  a 
grant,  loan,  contribution,  or  loan 
guarantee  provided  under  any  of  the 
following  HUD-assisted  programs. 

(1)  Ck)mmunity  Development  Block 
Grant  (CDBG)  Entitlement  Pr^ram  (24 
CFR  part  570); 

(2)  HOME  Program  (24  CFR  part  92). 
However,  HOME  for  Indians  (subpart  M 
of  24  CFR  part  92)  and  HOME  for 
hisular  Areas  (24  CFR  92.64)  are 
excluded. 

(3)  State  CDBG  Program  (24  CFR  part 
570,  subpart  I). 

(4)  CDBG  HUD-administered  Small 
Cities  Program  (24  CFR  570.426, 
570.430.  or  570.435(d)). 

(5)  CDBG  Section  108  Loan  Guarantee 
Program  (24  CFR  part  570,  subpart  M). 

(6)  Urban  Development  Action  Grant 
(UDAG)  Program  (24  CFR  part  570. 
subpart  G). 


L/jwer  income  housing  means  renter- 
occupied,  owner-occupied,  or  vacant 
housing  for  w^hich  either 

(1)  The  market  rent  plus  utility  costs 
do  not  exceed  the  applicable  Fair 
Market  Rent  (FMR)  for  existing  housing 
established  under  24  CFR  part  888  for 
the  recipient  jurisdiction  (community- 
wide  exception  FMR,  where  applicable); 
or 

(2)  The  market  rent  plus  utility  costs 
exceed  the  appUcable  Section  8  FMR, 
but  there  is  a  written  agreement  between 
the  owner  and  a  governmental  body 
committing  the  owner  for  a  substantial 
period  of  time  to  a  monthly  housing  cost 
charge  to  the  occupant  that  does  not 
exceed  the  appUcable  Section  8  FMR. 
(To  qualify  as  lower  income 
replacement  housing,  that  period  must 
be  at  least  10  years.  The  commitment 
may  be  based  on  a  project-based  subsidy 
that  has  a  term,  including  renewals,  that 
is  pre-fimded  or  subject  only  to 
congressional  appropriations.) 

Lower  income  person  means  a  person 
having  an  income  equal  to  or  less  than 
the  Section  8  low  income  limit 
established  by  HUD.  The  method  for 
determining  income  under  the  Section  8 
Housing  Assistance  Payments  Program 
need  not  be  used  for  this  purpose. 
*  Market  rent  means  the  rent  that  a 
property  would  most  probably 
command  in  an  open  market,  whether  it 
is  renter-occupied,  owner-occupied  or 
vacant.  For  purposes  of  this  part,  it  shall 
be  determined  on  the  basis  of  a  review 
of  rents  currently  paid,  and  rents  asked, 
for  comparable  space,  carried  out  by  a 
person  familiar  with  real  estate  values 
in  the  area. 

Monthly  gross  income  means  Vn  of 
the  total  income  of  all  adult  members  (at 
least  18  years  old  or  older)  of  the 
household  that  is  anticipated  to  be 
received  for  a  12-month  period,  as 
determined  by  the  recipient. 
Scholarship  aid  used  to  pay  costs  of 
tuition,  fees,  books,  equipment,  supplies 
or  transportation  of  student  is  excluded 
from  this  calculation.  The  recipient  may 
determine  this  income  in  accordance 
with  the  standards  for  the  Section  8 
Existing  Housing  Program  (described  at 
24  CFR  813.102),  or  it  may  establish  its 
own  standards,  consistent  with 
applicable  law  and  this  part.  If  the 
recipient  adopts  its  own  standards,  it 
must  do  so  in  a  wTitten  policy  that 
establishes  the  same  standards  for  each 
class  of  occupants. 

Monthly  housing  cost  means  the 
actual  monthly  contract  rent,  plus  an 
allowance  for  the  reasonable  use  of 
required  utility  services  not  included  in 
the  contract  rent.  The  allowance  shall 
equal  Viz  of  the  estimated  cost  of  such 
utilities  for  the  next  12  months. 
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Required  utility  servic  js  include  those 
necessary  for  heat,  coo  cing,  lighting, 
water  and  sewer,  and  i  ir  conditioning 
(if  required  by  climatic  conditions). 
Telephone  and  trash  n  raoval  services 
are  not  covered. 

Neighborhood  mean ;  a  geographic 
location  designated  in  :omprehensive 
plans,  ordinances,  or  other  local 
documents  as  a  neighbirhood.  village, 
or  similar  geographica  designation  that 
is  within  the  boundary  but  does  not 
encompass  the  entire  a  rea.  of  the  unit  of 
general  local  govemme  nt.  However,  if 
the  unit  of  general  loca  government  has 
a  population  under  25,  )00,  the 
neighborhood  may,  bui  need  not, 
encompass  the  entire  a  -ea  of  the  unit  of 
general  local  govemme  nt 

Person  means  all  the  occupants  of  a 
dwelling.  The  occupan  s  may  be  a  single 
family,  one  individual  iving  alone,  two 
or  more  families  living  logether,  or  any 
other  group  of  related  c  r  unrelated 
occupants  who  share  li  /ing 
aja^ngements.  Howevei .  on  a  case-by- 
case  basis,  for  good  cau  se,  the  recipient 
may  determine  that  the  occupants  of  the 
dwelling  constitute  twc  or  more  persons 
with  separate  entitleme  nts  to  relocation 
assistance,  if  such  deteimination  does 
not  reduce  the  level  of  i  issistance  to 
which  any  individual  v  ould  be  entitled 
if  all  occupants  shared  )ne  entitlement. 

Project  means  one  or  more  activities 
that  meet  the  requirem«  nts  of  §  43.14. 

Recipient  means:  (1)  "he  "grantee" 
under  the  CD3G  Entitle  nent  Program, 
CDBG  HUD-administen  d  Small  Cities 
Program,  and  Urban  De  ,'elopment 
Action  Grant  (UDAG)  Pogram. 

(2)  The  "State  recipie  it"  under  the 
State  CDBG  J*rogram. 

(3)  The  "public  entity  '  or  "designated 
public  agency"  under  tj  e  Section  108 
Loan  Guarantee  Prograr  i. 

(4)  The  "participating  jurisdiction' 
under  the  iiOME  Progn  m.  except  as 
provided  in  paragraph  { i)  of  this 
definition. 

(5)  The  "State  recipie  it"  under  a 
HOME  Program  when  tl  e  State 
distributes  HOME  fund;  to  a  luiit  of 
general  local  govemmei  I  to  carry  out 
the  program. 

Recognition  ofeligjbi,  ity.  See  the 
definition  in  §43. 201(c) 

Section  104(d)  means  section  104(d) 
of  the  Housing  and  Coni  munity 
Development  Act  of  197  4.  42  U.S.C. 
5304(d). 

Standard  condition  hi  s  the  meaning 
established  in  the  recipient's 
Comprehensive  flousinj  Affordability 
Strategy  (CHAS)  (24  CF  :  part  91).  The 
term  is  defined  by  the  re  cipient.  For 
State  funded  programs,  jowever,  the 
State  may  establish  a  se  larate  definition 
for  sub-State  areas  and  r  »gions. 


State  has  the  meaning  set  forth  in  the 
applicable  program  regulation. 

Substandard  condition  but  suitable 
for  rehabilitation  has  the  meaning 
established  in  the  recipient's 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  (24  CFR  part  91).  The 
term  is  defined  by  the  recipient.  For 
State  funded  programs,  however,  the 
State  may  establish  a  separate  definition 
for  sub- State  areas  and  regions. 

Tenant  means  a  person  who  has  the 
lawful  temporary  use  and  occupancy  of 
real  property  owned  by  another. 

URA  means  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  42 
U.S.C.  4601-J655. 

Vacant  occupiable  housing.  See  the 
definition  in  §  43.101(b). 

§  43.7    Comparable  replacement  dwelling- 
defined. 

For  relocation  purposes,  a  dwelling  is 
a  "comparable  replacement  dwelling"  if 
it  is: 

(a)  Decent,  safe,  and  sanitary,  as 
defined  in  §43.9; 

(b)  Functionally  equivalent  to  the 
displacement  dwelling.  The 
replacement  dwelling  must  provide  the 
same  utifity  and  be  capable  of 
contributing  to  a  comparable  style  of 
living.  A  comparable  replacement 
dwelling  need  not  possess  every  feature 
of  the  displacement  dwelling,  but  the 
principal  features  must  be  present. 
Reasonable  trade-offs  for  specific 
features  (e.g.,  basement  space  for  garage 
space)  may  be  acceptable  provided  the 
unit  is  equal  to  or  better  than  the 
displacement  dwelling.  Generally,  a 
comparable  replacement  dwelling  must 
contain,  at  a  minimum,  approximately 
as  much  space  as,  and  must  be 
adaptable  to  the  same  range  of  purposes 
as,  the  displacement  dwelling.  When 
the  displacement  dwelling  is 
dilapidated,  however,  a  smaller  decent, 
safe  and  sanitar>'  replacement  dwelling 
may  be  determined  to  be  functionally 
equivalent; 

(c)  In  an  area  not  subject  to 
unreasonable  adverse  environmental 
conditions  from  either  natural  or  human 
sources; 

(d)  In  a  location  that  is  generally  not 
less  desirable  than  the  location  of  the 
displacement  dwelling  with  respect  to 
public  utihties  and  commercial  and 
public  facilities,  and  is  reasonably 
accessible  to  the  person's  place  of 
employment; 

(e)  On  a  site  with  normal  site 
improvements,  including  customary 
landscaping.  A  site  for  single-family 
housing  shall  be  typical  in  size  for 
residential  development.  The  site  need 
not  include  special  improvements  such 


as  outbuildings,  swimming  pools,  or 
greenhouses; 

(f)  Currently  available  to  the  person. 
A  dwelling  is  considered  available  if: 

(1)  It  is  actually  on  the  market; 

(2)  The  person  is  infonned  of  its 
location; 

*     (3)  The  person  has  sufficient  time  to 
negodate  and  enter  into  a  purchase 
agreement  or  lease  for  it;  and 

(4)  Subject  to  reasonable  safeguards, 
the  person  is  assured  of  receiving  any 
payments  required  under  this  part  in 
sufficient  time  to  complete  the  purchase 
or  lease  of  the  dwelling;  and 

(g)  Within  the  financial  means  of  the 
person.  A  displaced  person's 
contribution  toward  the  cost  of  renting 
a  comparable  replacement  dwelling 
shall  not  exceed  the  amount  established 
under  §43.21 3(b)(2). 

§  43.9    Decent,  safe,  and  sanitary 
dwelling — defined. 

(a)  Definition — generally.  A  dwelling 
is  "decent,  safe,  and  sanitary"  for 
purposes  of  this  part  if  it: 

(1)  Meets  local  housing  and 
occupancy  codes  and  the  standards 
listed  in  paragraph  (b)  of  this  section;  or 

(2)  Is  in  compliance  with  the 
applicable  HUD  housing  quality 
standards  (HQS),  if  the  dwelling  is 
occupied  in  cormection  with  a  program 
that  is  subject  to  those  HQS  (eg.,  24 
CFR  882.109). 

fb)  Standards.  The  dweUing  shall:  (1) 
Be  adequate  in  size  with  respect  to  the 
number  of  rooms  and  area  of  living 
space  needed  to  accommodate  the 
person.  There  must  be  at  least  one 
bedroom  or  Uving/'bedroom  for  each  two 
people  in  the  household; 

(2)  Be  structurally  sound, 
weathertight,  and  in  good  repair; 

(3)  Contain  a  safe  electrical  wiring 
system  adequate  for  lighting  and  other 
devices; 

(4)  Have,  and  be  capable  of 
maintaining,  a  healthy  thermal 
environment.  The  heating/cooling 
system  must  be  safe; 

(5)  Have  adequate  sanitary  facilities  in 
a  separate,  well-lighted  and  ventilated 
bathroom  that  provides  privacy  to  the 
user.  The  facilities  are  acceptable  if  the 
bathroom  contains  a  fixed  basin  with  a 
sink  trap  and  hot  and  cold  running 
watsr,  a  bathtub  or  shower  stall  with  hoi 
and  cold  running  water,  and  a  flush 
wafer  closet,  all  in  good  working  order 
and  properly  connected  to  a  sewage 
drainage  system.  The  bathroom  must  be 
in  the  dwelling,  unless  the  dwelling  is 
single-room  occupancy  (SRO)  housing; 

(6)  Contain  a  kitchen  area  with  a  fully 
usable  sink,  properly  connected  to 
potable  hot  and  cold  water  and  to  a 
sewage  drainage  system,  and  adequate 


space  and  utility  service  connections  for 
a  stove  and  refiigerator,  unless  the 
dwelling  is  not  a  housekeeping 
dwelling; 

(7)  Contain  unobstructed  egress  to 
safe,  open  space  at  ground  level; 

(8)  For  a  person  with  disabilities,  be 
free  of  any  barriers  that  would  preclude 
reasonable  ingress,  egress,  or  use  of  the 
dwelling  by  such  person.  This 
requirement  will  be  met  if  the  dwelling 
meets  pertinent  standards  prescribed  by 
the  American  National  Standards 
Institute,  Inc.  (ANSI  All 7.1;  see 
Appendix  II  to  subchapter  A  of  24  CFR) 
or  the  Uniform  Federal  Accessibility 
Standards  (UFAS)  (see  Appendix  A  to 
24  CFR  part  40).  This  requirement  will 
also  be  satisfied  if  the  displaced  person 
elects  to  relocate  to  a  dwelling  that  he 
or  she  selects  (a  dwelling  not  offered  by 
the  recipient)  and  the  displaced  person 
determines  that  he  or  she  has  reasonable 
ingress,  egress,  and  use  of  the  dwelling; 
and 

(9)  Comply  with  the  lead-based  paint 
requirements  of  24  CFR  part  35. 

(c)  Exceptions.  HUD  may  approve 
variations,  based  on  local  climatic  or 
geographic  conditions,  from  the 
standards  in  this  section. 

§43.11    Displaced  person— defined.  ' 

(a)  Definition— generally.  The  term 
"displaced  person"  means  any  lower 
income  person  who  moves  from  real 
property,  or  moves  his  or  her  personal 
property  from  real  property, 
permanently  and  involuntarily,  as  a 
direct  result  of  the  conversion  of 
occupied  or  vacant  occupiable  lower 
income  housing  or  of  the  demolition  of 
any  dwelling,  when  the  conversion  or 
demolition  are  for  a  project  (as  defined 
in  §43.14). 

(b)  Persons  who  qualify.  The  term 
"displaced  person"  includes,  but  is  not 
limited  to: 

(1)  A  person  who  moves  permanently 
from  the  real  property  after  the  property 
owner  (or  person  in  control  of  the  site) 
issues  a  vacate  notice  to  the  person,  or 
refuses  to  renew  an  expiring  lease  in 
order  to  evade  the  responsibility  to 
provide  relocation  assistance,  if  the 
move  occurs  on  or  after: 

(i)  The  date  the  applicant  submits  the 
request  for  assistance  for  the  project  that 
is  later  approved,  if  the  apphcant  has 
site  control;  or 

(ii)  The  date  the  apphcant  obtains  site 
control,  if  that  occurs  after  the  request 
for  assistance; 

(2)  Any  person,  including  a  person 
who  moves  before  the  date  described  in 
paragraph  (b)(1)  of  this  section,  if  either 
HUD  or  the  recipient  (or  the  State,  if  a 
State  funds  the  recipient)  determines 
that  the  displacement  occurred  as  a 
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space  and  utility  service  connections  for 
a  stove  and  refrigerator,  unless  the 
dwrelling  is  not  a  housekeeping 
dwelling; 

(7)  Contain  unobstructed  egress  to 
safe,  open  space  at  ground  level; 

(8)  For  a  person  with  disabiUties.  be 
free  of  any  barriers  that  would  preclude 
reasonable  ingress,  egress,  or  use  of  the 
dwelling  by  such  person.  This 
requirement  will  be  met  if  the  dwelling 
meets  pertinent  standards  prescribed  by 
the  American  National  Standards 
Institute,  Inc.  (ANSI  All 7.1;  see 
Appendix  II  to  subchapter  A  of  24  CFR) 
or  the  Uniform  Federal  Accessibility 
Standards  (UFAS)  (see  Appendix  A  to 
24  CFR  part  40).  This  requirement  will 
also  be  satisfied  if  the  displaced  person 
elects  to  relocate  to  a  dwelUng  that  he 
or  she  selects  (a  dwelling  not  offered  by 
the  recipient)  and  the  displaced  person 
detennines  that  he  or  she  has  reasonable 
ingress,  egress,  and  use  of  the  dwelling; 
and 

(9)  Comply  with  the  lead-based  paint 
requirements  of  24  CFR  part  35. 

(c)  Exceptions.  HUD  may  approve 
variations,  based  on  local  climatic  or 
geographic  conditions,  from  the 
standards  in  this  section. 

§43.11    Displaced  person— defined. 

(a)  Definition— generally.  The  term 
"displaced  person"  means  any  lower 
income  person  who  moves  from  real 
property,  or  moves  his  or  her  personal 
property  from  real  property, 
permanently  and  involuntarily,  as  a 
direct  result  of  the  conversion  of 
occupied  or  vacant  occupiable  lower 
income  housing  or  of  the  demoUtion  of 
any  dwelling,  when  the  conversion  or 
demolition  are  for  a  project  (as  defined 
in  §43.14). 

(b)  Persons  who  qualify.  The  term 
"displaced  person"  includes,  but  is  not 
limited  to: 

(1)  A  person  who  moves  permanently 
from  the  real  property  after  the  property 
owner  (or  person  in  control  of  the  site) 
issues  a  vacate  notice  to  the  person,  or 
refuses  to  renew  an  expiring  lease  in 
order  to  evade  the  responsibility  to 
provide  relocation  assistance,  if  the 
move  occurs  on  or  after: 

(i)  The  date  the  applicant  submits  the 
request  for  assistance  for  the  project  that 
is  later  approved,  if  the  apphcant  has 
site  control;  or 

(ii)  The  date  the  applicant  obtains  site 
control,  if  that  occurs  after  the  request 
for  assistance: 

(2)  Any  person,  including  a  person 
who  moves  before  the  date  described  in 
paragraph  (b)(1)  of  this  section,  if  either 
HUD  or  the  recipient  (or  the  State,  if  a 
State  funds  the  recipient)  determines 
that  the  displacement  occurred  as  a 


direct  result  of  conversion  or  demolition 
for  the  project; 

(3)(i)  A  tenant-occupant  of  a  dwelling 
who  moves  permanently  &x>m  the 
building/complex  on  or  after  the  date  of 
recognition  of  efigibility  (defined  in 
§  43.201(c)).  if  the  move  occurs  before 
the  tenant  is  provided  written  notice 
offering  him  or  her  the  opportunity  to 
lease  and  occupy  a  suitable,  decent. 
safe,  and  sanitary  dwelling  in  the  same 
building/complex,  under  reasonable 
terms  and  conditions,  upon  completion 
of  the  project.  Reasonable  terms  and 
conditions  shall  include  a  lease  term  of 
at  least  1  year  (unless  the  tenant  agrees 
to  a  shorter  term)  at  a  monthly  housing 
cost  that  does  not  exceed  the  greater  of: 

(A)  The  tenant's  rent  before 
recognition  of  eUgibiUty  (as  defined  in 
§  43.201(c))  and  estimated  utility  costs; 
or 

(B)  The  tenant's  contribution  under 
the  recipient's  financial  means 
standards  (described  in  §43.21 3(b)(2)). 

(ii)  If  the  initial  monthly  housing  cost 
is  at  or  near  the  maximum  permissible 
cost,  there  must  be  a  reasonable  basis  for 
concluding  at  the  time  of  the  notice,  that 
future  rent  increases  will  be  reasonable. 

(4)  A  tenant-occupant  of  a  dwelling 
who  is  required  to  relocate  temporarily 
for  the  project,  but  does  not  return  to  the 
building/complex,  if  either 

(i)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation  (including  the 
cost  of  moving  to  and  from  the 
temporarily  occupied  unit,  increased 
housing  costs,  and  incidental  expenses, 
such  as  telephone  and  cable  television 
reinstallation  charges);  or 

(ii)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  and 

(5)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex 
permanently  after  he  or  she  has  been 
required  to  move  to  another  unit  in  the 
.building/complex,  if  either: 

(i)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or 

(ii)  Other  conditions  of  the  move  are 
not  reasonable. 

(c)  Persons  not  eligible. 
Notwithstanding  the  provisions  of 
paragraphs  (a)  or  (b)  of  this  section,  a 
person  does  not  qualify  as  a  displaced 
person,  and  is  not  entitled  to  relocation 
assistance,  if  any  of  the  following 
applies: 

(1)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement;  violation  of 
applicable  Federal.  State,  or  local  law; 
or  other  good  cause,  and  the  recipient 


determines  that  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance.  The  effective  date  of  any 
termination  or  refusal  to  renew  the  lease 
or  occupancy  agreement  must  be 
preceded  by  at  least  30  days  written 
notice  to  the  tenant  specifying  the 
groimds  for  the  action; 

(2)  The  person  has  no  legal  right  to 
occupy  the  property  under  State  or  local 
law  (e.g.,  squatter); 

(3)  The  recipient  determines  that  the 
person  occupied  the  property  for  the 
purpose  of  obtaining  relocation 
assistance  and  HUD  concurs  in  that 
determination; 

(4)  The  person  moves  into  the 
property  after  the  request  for  project 
assistance  but,  before  signing  a  lease 
and  commencing  occupancy,  was 
provided  written  notice  of  the  project, 
its  possible  impact  on  the  persor  (e.g., 
the  person  may  be  displaced, 
temporarily  relocated,  or  siiffer  a  rent 
increase)  and  the  fact  that  the  person 
would  not  quahfy  as  a  displaced  person 
as  a  result  of  the  project; 

(5)  The  person  is  an  owner-occupant 
of  the  property  who  moves  as  a  result 
of  voluntary  conversion  or  demolition 
(however,  a  tenant  displaced  as  a  direct 
result  of  the  conversion  or  demolition  is 
eligible); 

(ej  The  person,  after  receiving  a  notice 
of  eligibility  for  relocation  assistance,  is 
notified  in  writing  that  he  or  she  will 
not  be  displaced  for  the  project.  Such 
notice  shall  not  be  issued  unless  the 
person  has  not  moved  and  the  retipient 
agrees  to  reimburse  the  person  for  any 
expenses  incurred  to  satisfy  any  binding 
contractual  relocation  obligations 
entered  into  after  the  effective  date  of 
the  notice  of  eligibility  for  relocation 
assistance;  or 

(7)  The  recipient  determines  that  the 
person  was  not  displaced  as  a  direct 
result  of  the  conversion  or  demolition, 
and  HUD  concurs  in  that  determination. 

(d)  When  in  doubt.  The  recipient  may. 
at  any  time,  ask  HUD  to  determine 
whether  a  specific  displacement  is  or 
would  be  covered  by  this  section. 

§43.14    Project— defined. 

(a)  Definition— generally.  The  term 
"project"  means  one  or  more  acti\ities 
paid  for  in  whole  or  in  part  with  MUD 
financial  assistance,  as  described  .n  this 
paragraph.  Two  or  more  activities  that 
are  integrally  related,  each  essential  to 
the  other,  are  considered  one  project, 
whether  or  not  all  of  the  component 
activities  receive  HUD  financial 
assistance.  Conversion  or  demolition 
that  Is  not  paid  for  with  HUD  financial 
assistance  will  trigger  the  requirements 
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of  this  part  If  it  is  part  of  a  project  that 
includes  an  assisted  activity. 

(b)  Criteria.  In  det(  frmining  whether 
two  or  more  activities  (e.g.,  real  property 
acquisition,  rehabilii  ation,  demolition, 
constrjction,  or  provision  of  services) 
are  part  of  a  single  p  -oject, 
consideration  shall  I  e  given  to  the 
extent  to  which  thes  j  activities  share 
the  same: 

(1)  Location;  i.e.,  v  whether  the 
activities  are  located  on  the  same  site 
(e.g.,  one  tract  or  cor  tiguous  tracts  of 
real  property  in  the  s  ame  or  related 
ownership)  after  pro  ect  completion; 

(2)  Developer/own  ;r;  i.e.,  whether  the 
activities  are  carried  out  by,  or  on  behalf 
of,  a  single  entity  or  ;lose!y  related 
entities; 

(3)  Timeframe;  i.e.  whether  the 
individual  activities  lake  place  within  a 
reasonable  time  frara  b  of  each  other;  and 

(4)  Objective;  i.e..  i  whether  the 
activities  are  interde  )endent. 

(c)  Examples  of  de  ermi notions. —  ( 1 ) 
Rehabilitation — exai  iple.  A  contract  for 
the  rehabilitation  of  1 1  mullifamily 
building  is  executed.  HUD  financial 
assistance  is  used  to  jay  part  of  the  cost 
of  rehabilitating  som  (,  but  not  all,  of  the 
units  in  the  building  Non-Federal 
financing  is  used  to  [  ay  for  the 
rehabilitation  of  the  dthers. 
Determination:  All  \}  e  rehabilitation  is 
part  of  a  single  project.  All  "converted" 
units  in  the  building  must  be  replaced. 
End  any  persons  disp  laced  by  the 
conversion  are  eiigib  e  for  relocation 
assistance. 

(2)  Construction — i  sample.  Local 
funds  are  used  to  acq  iiire  and  clear  a 
site  for  a  new  housin  ;  complex.  HUD 
funds  are  used  to  par  ially  finance  the 
construction  of  the  C(  mplex. 
Determination:  The  a  :quisition  of  the 
site,  demolition  of  tb  t  improvements, 
and  construction  of  t  le  housing 
complex  comprise  a  <  ingle  project.  All 
converted  units  on  th  j  site  must  be 
r«;placed  and  all  persi  tiis  occupying  the 
site  are  "displaced  pt  rsons"  under  the 
regulations  in  this  pa  1. 

(3)  Acquisition — e-x  ample.  A  number 
of  contiguous  parcels  are  acquired  to 
assemble  a  site  for  co  istruction  of  a  new 
building.  HUD  financ  al  assistance  is 
used  to  pay  part  of  th  (  cost  of  acquiring 
one  parcel.  Non-Fede  -al  funds  are  used 
to  purchase  the  ether  parcels  and 
demohsh  the  improv(  ments. 
Determination:  The  ai  quisition  of  each 
of  the  parcels  in  the  s  te,  the  demohtion 
of  the  improvements  md  construction 
cf  the  new  building  a  e  part  of  a  single 
project  The  demoliti(  m  of  lower  income 
housing  on  any  of  the  parcels  triggers 
the  replacement  requj  reraents  and  any 
person  displaced  fron  i  the  site  is  eligible 
for  relocation  assistan  ce. 


$43.20    Recipient  certification.  HUD 
monitoring,  and  correctlye  action. 

(a)  Certification.  (1)  Before  an  award 
of  HUD  financial  assistance  is  made,  the 
recipient  must  certify  that  it  is  following 
a  Residential  Antidisplacement  and 
Relocation  Assistance  Plan  that 
complies  with  the  regulations  in  this 
part.  (The  certification  for  the  HOME 
Program  is  made  as  part  of  the 
submission  of  the  Comprehensive 
Housing  Affordability  Strategy  (CHAS) 
in  accordance  with  the  CHAS  regulation 
in  24  CFR  91.21.)  If  the  recipient 
provides  project  funds  to  a  third  party, 
the  recipient  remains  responsible  for 
ensuring  compliance  with  this  part, 
r.  of  withstanding  the  third  party's 
contractual  obligation  to  the  recipient  to 
comply. 

(2)  A  recipient  certification  will  be 
satisfactory  to  HUD,  unless  HUD  has 
determined  that: 

(i)  The  recipient  has  not  complied 
\s-ith  the  requirements  of  this  part;  or 
(ii)  There  is  evidence,  not  directly 
involving  the  recipient's  past 
compliance  with  this  part,  that  tends  to 
challenge  in  a  substantial  maimer  the 
recipient's  certification  that  it  will 
comply  with  this  part.  If  HUD  makes 
such  delennination,  HUD  may  require 
the  recipient  to  submit  further 
assurances  before  approving  the 
proj^ram  or  project. 

fb)  Monitoring  and  corrective  action. 
HUD  will  monitor  the  recipient's 
program  or  project  to  determine  if  it  has 
b^^n  canied  out  in  comphance  with  the 
certification  and  requirements 
contained  in  this  part.  If  HUD  finds  that 
the  recipient  has  failed  to  comply  with 
a  requirement,  the  recipient  will  be 
provided  an  opportunity  to  contest  the 
f.nding  in  accordance  with  the 
applicable  program  regulations  (see  24 
CFR  parts  92  and  570).  If  the  recipient 
is  unsuccessful  in  contesting  the 
finding,  the  recipient  shall  undertake 
the  corrective  or  remedial  action 
specified  by  HUD. 

(1)  Payment  and  housing  deficiencies. 
Whenever  HUD  determines  that  a 
person  did  not  receive  the  full  amount 
of  a  payment  required  under  this  part, 
the  recipient  sh^U  ensure  that  the 
Correct  payment,  as  specified  by  HUD, 
is  made  promptly.  Whenever  a  person 
occupies  inadequate  housing  because 
required  pa>7nents,  housing  referrals, 
property  inspection,  or  other  services 
were  not  offered  in  accordance  with  the 
requirements  of  this  part,  the  recapient 
shall  jpromptly  take  whatsver  steps  are 
eppropriate,  and  shall  bear  whatever 
reasonable  costs  are  necessary,  to: 

(i)  Enable  the  person  to  relocate  to  a 
comparable  replacement  dwelling.  If  the 
person  chooses  to  relocate  to  other 


decent,  safe,  and  sanitary  housing,  the 
amount  of  assistance  may  be  hmited  to 
the  amount  necessary  to  obtain  a 
comparable  replac^ement  dwelling;  or 

(ii)  Ensure  the  repair  or  rehabilitation 
of  the  dwelling  (xxnipied  by  the  person 
to  the  extent  necessary  to  correct 
deficiencies  that  would  not  be  present  if 
the  recipient  had  met  its  obligations 
under  this  part.  The  recipient  is  not 
reqiured  to  remedy  housing  deficiencies 
that  were  caused  through  the  fault  or 
neglect  of  the  person  occupying  the 
dwelling.  A  recipient  may  use  its  code    " 
enforcement  powers  or  other  programs    . 
to  ensure  that  the  owner  of  a  tenant- 
cx:cupied  dwelling  makes  the  repairs 
necessary  to  correct  housing 
deficiencies. 

(2)  Fair  housing  and  equal 
opportunity  violations.  HUD's  Office/ 
EH  vision  of  Fair  Housing  and  Equal 
Opportunity  will  determine  whether 
failure  to  meet  any  of  the  requirements 
in  this  part  violates  statutory  or 
regulatory  civil  rights-related  program 
requirements  or  civil  rights  law. 

(c)  Sanctions.  If  the  recipient  does  not 
take  and  complete  required  corrective 
action  in  a  timely  manner,  HUD  may 
apply  sanctions  in  accordance  with 
epphcable  program  regulations  (24  CFR 
parts  92  and  570).  Examples  of 
sanctions  are  the  suspension  or 
termination  of  all  HUD  financial 
assistance  for  a  project  and  the  recovery 
of  funds  expended  for  activities  not 
cf>rrled  out  in  accordance  with  this  part. 
Remedial  actions  may  also  include 
referral  to  the  Attorney  General  with  a    .. 
recommendation  fcjr  civil  action, 
including  mandatory  or  injunctive 
relief. 

(d)  Fraud,  waste  and  mismanagement. 
The  recipient  shall  take  appropriate 
Pleasures  to  carry  out  these  policies  In 

a  manner  that  minimizes  fraud,  waste, 
end  mismanagement.  Recipient  officials 
shall  report  instances  of  fraud  and  waste 
to  the  HUD  Regional  Inspector  General. 

§  43.25    No  duplication  of  payments. 
No  person  shall  be  provided  any 
compensation  under  the  regulations  in 
this  part  that  has  substantially  the  same 
purpose  and  effect  es  other 
compensation  the  person  received 
under  Federal,  State,  or  local  law.  The 
recipient  need  not  conduct  an 
exhaustive  search  for  duplicative 
payments,  but  must  avoid  making  a 
duplicative  payment  based  on  the 
recipient's  current  knowledge. 

§  43.30    Waivers  and  time  extensions. 

(a)  Time  extension — granting.  On  a 
case-by-case  basis,  for  good  cause  the 
recapient  shall  extend  any  time  limit 
specified  for  the  following  actions: 


Federal  Register  /  Vc 

(llThe'filingof  a  claim  or  an  appeal;  I 

or  I 

(2)  Purchasing,  renting,  or  occupying  r 

a  replacement  dwelling  in  order  to  a 

qualify  for  a  replacement  housing  c 

payment.  ^ 

(b)  Time  extension — denial.  If  the  a 

recipient. denies  a  person's  request  for  c 

an  extension  of  the  time  limits,  the  p 

recipient  shall  notify  the  person  of  the  r 
basis  for  the  recipient's  determination 

and  shall  advise  the  person  of  the  r 

procedures  for  appealing  the  e 

determination.  The  appeal  procedures  b 

are  set  out  in  §  43.45.  a 

(c)W/^a;Ver6y  person.  A  person  may  n 

waive  his  or  her  right  to  assistance  by    -  fi 

refusing  to  file  an  appfication  or  claim  6 

for  the  assistance,  or  by  signing  a  '   d 
WTitten  waiver  in  a  format  acceptable  to 

HUD.  A  written  waiver  must  describe  d 

the  specific  assistance  to  be  waived,  and  n 

must  tite  the  law  or  regulations  under  n 

which  the  assistance  is  available.  is 

(d)  Waiver  by  HUD.  On  a  case-by-case  si 

basis,  upon  a  finding  of  good  cause  HUD  tl 

may  waive  any  requirement  of  this  part  a( 

that  is  not  required  by  law.  A  recipient's  p 

request  for  a  waiver  and  justification  p 

shall  be  submitted  in  vmting  to  HUD.  ni 

The  HUD  Field  Office  will  forward  the  cl 

request,  with  its  recommendation  and  a 

comments,  to  HUD  Headquarters.  HUD  rt 

will  publish  a  notice  in  the  Federal  cl 

Register  informing  the  public  of  the  in 
waiver  of  any  requirement  of  subpart  B 

ofthis  part.  The  notice  will  contain  all  fo 

relevant  information  concerning  the  w 

waiver.  (An  exception  granted  by  the  af 

HUD  Field  Office  under  §  43.107  is  not  o< 

considered  a  waiver  and  will  not  be  sb 

IJublished  in  the  Federal  Register.)  ca 

§  43.35    General  requirements  governing  di 

payments.  ^.^ 

(a)  Documentation. — (1)  General.  A  co 

claim  for  a  payment  must  be  supported  oc 

by  reasonable  documentation  of  bu 

expenses  (e.g..  bids,  estimates,  bills,  re 

certified  prices,  appraisals)  or  income  en 

earned  (e.g.,  tax  returns,  certified  as 

financial  statements,  employer  income  rej 

verification).  A  person  must  be  provided  be 

reasonable  assistance  necessary  to  toj 

complete  and  file  any  required  claim  for  dv 

pa\'ment.                          *  | 

(2)  Self -moves.  If  a  person  elects  to  oo 

take  full  responsibility  for  the  co: 

relocation,  the  recipient  may  make  a  in 

payment  for  the  person's  moving  and  en 

related  expenses  in  an  amoimt  not  to  Ho 

exceed  the  lowest  acceptable  bid  or  pn 

estimate  obtained  by  the  recipient  or  avi 

prepared  by  qualified  recipient  staff.  oc( 

without  requiring  additional  { 

documentation  from  the  claimant.  A  < 

Unless  the  move  is  low-cost  or  dis 

uncomplicated,  the  recipient  shall  pei 

obtain  at  least  two  bids  or  estimates.  the 
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or 


(1)  Thefiling  of  a  claim  or  an  appeal: 


(2)  Purchasing,  renting,  or  occupying 
a  replacement  dwelling  in  order  to 
qualify  for  a  replacement  housing 
payment. 

(b)  Time  extension — denial.  If  the 
recipient  denies  a  person's  request  for 
an  extension  of  the  time  limits,  the 
recipient  shall  notify  the  person  of  the 
basis  for  the  recipient's  determination 
and  shall  advise  the  person  of  the 
procedures  for  appealing  the 
determination.  The  appeal  procedures 
are  set  out  in  §  43.45. 

(c)  Waiver  by  person.  A  person  may 
waive  his  or  her  right  to  assistance  by 
refusing  to  file  an  application  or  claim 
for  the  assistance,  or  by  signing  a 
WTitten  waiver  in  a  format  acceptable  to 
HUD.  A  written  waiver  must  describe 
the  specific  assistance  to  be  waived,  and 
musttite  the  law  or  regulations  under 
which  the  assistance  is  available. 

(d)  Waiver  by  HUD.  On  a  case-by-case 
basis,  upon  a  finding  of  good  cause  HUD 
may  waive  any  requirement  of  this  part 
that  is  not  required  by  law.  A  recipient's 
request  for  a  waiver  and  justification 
shall  be  submitted  in  writing  to  HUD. 
The  HUD  Field  Office  will  forward  the 
request,  with,  its  recommendation  and 
comments,  to  HUD  Headquarters.  HUD 
will  publish  a  notice  in  the  Federal 
Register  informing  the  public  of  the 
waiver  of  any  requirement  of  subpart  B 
of  this  part.  The  notice  will  contain  all 
relevant  information  concerning  the 
waiver.  (An  exception  granted  by  the 
HUD  Field  Office  under  §  43.107  is  not 
considered  a  waiver  and  will  not  be 
published  in  the  Federal  Register.) 

§  43.35    General  requirements  governing 
payments. 

(a)  Documentation. — (1)  General.  A 
claim  for  a  payment  must  be  supported 
by  reasonable  documentation  of 
expenses  (e.g..  bids,  estimates,  bills, 
certified  prices,  appraisals)  or  income 
earned  (e.g..  tax  returns,  certified 
financial  statements,  employer  income 
verification).  A  person  must  be  provided 
reasonable  assistance  necessary  to 
complete  and  file  any  required  claim  for 
payment. 

(2)  Self-moves.  If  a  person  elects  to 
take  full  responsibility  for  the 
relocation,  the  recipient  may  make  a 
payment  for  the  person's  moving  and 
related  expenses  in  an  amount  not  to 
exceed  the  lowest  acceptable  bid  or 
estimate  obtained  by  the  recipient  or 
prepared  by  qualified  recipient  stalT. 
without  requiring  additional 
documentation  from  the  claimant. 
Unless  the  move  is  low-cost  or 
uncomplicated,  the  recipient  shall 
obtain  at  least  two  bids  or  estimates. 


Because  of  the  savings  that  may  be 
possible  through  a  self-move,  the 
recipient  may  negotiate  a  payment 
amount  below  the  lowest  acceptable  bid 
or  estimate.  If  the  recipient  and  the 
claimant  are  unable  to  agree  upon  an 
amount  to  cover  the  self-move,  full 
documentation,  as  described  in 
paragraph  (a)(l)-of  this  section,  is 
required. 

(b)  Expeditious  payment.  The 
recipient  shall  review  each  claim  in  an 
expeditious  manner.  The  claimant  shall 
be  notified  promptly  as  to  any 
additional  documentation  that  is 
required  to  support  the  claim.  Payment 
for  a  claim  shall  be  made  as  soon  as 
feasible  following  receipt  of  sufficient 
documentation  to  support  the  claim. 

(c)  Advance  payment.  If  a  claimant 
demonstrates  the  need  for  an  advance 
relocation  payment  in  order  to  avoid  or 
reduce  a  hardship,  the  recipient  shall 
issue  the  pajinent,  subject  to  such 
safeguards  as  are  appropriate  to  ensure 
that  the  objective  of  the  payment  is 
accomplished.  For  example,  an  advance 
payment  may  be  placed  in  escrow  or 
paid  directly  to  the  moving  contractor, 
new  landlord,  or  utiUty  company.  The 
claimant  m.ay  be  required  to  enter  into 

a  contract  committing  the  claimant  to 
return  any  amount  for  which  the 
claimant  is  later  determined  to  be 
ineligible. 

(d)  Time  for  filing  claim.  All  claims 
for  a  relocation  payment  shall  be  filed 
with  the  recipient  within  18  months 
after  the  date  of  displacement  (last  day 
of  actual  move).  However,  the  recipient 
shall  extend  this  time  period  for  good 
cause. 

(e)  Occupants  of  displacement 
dwelling  move  separately.  (1)  If  the 
recipient  makes  a  timely  offer  of  a 
comparable  replacement  dwelling  to  the 
occupants  of  the  displacement  dwelling, 
but  the  occupants  move  to  separate 
replacement  dwellings,  each  occupant  is 
entitled  to  a  reasonable  prorated  share, 
as  determined  by  the  recipient,  of  any 
relocation  payment{s)  that  would  have 
been  made  if  the  occupants  moved 
together  to  the  comparable  replacement 
dwelling. 

(2)  If  Qie  recipient  determines  that  the 
occupants  of  the  displacement  dwelling 
constitute  two  or  more  persons  (defined 
in  §  43.5),  each  person  has  a  separate 
entitlement  to  relocation  payments. 
However,  no  individual  shall  be 
provided  less  assistance  than  would  be 
available  to  the  individual  if  all 
occupants  shared  one  entitlement. 

(f)  Rental  assistance  in  installments. 
A  cash  rental  assistance  payment  to  a 
displaced  tenant  must  be  disbursed  in 
periodic  installments.  A  later  change  in 
the  person's  income  or  rent,  or  in  the 


condition  or  location  of  the  person's 
housing,  is  not  a  basis  for  changing  the 
amount  or  duration  of  the  cash 
installments  issued  under  this  part. 
However,  the  level  of  tenant-based 
rental  assistance  provided  under  an 
assisted  housing  program  (e.g..  Section 
8  rental  certificate)  may  be  changed 
according  to  changes  in  the  person's 
income  or  rent. 

(g)  Purchase  of  replacement  dwelling. 
A  displaced  person  is  considered  to 
have  met  the  requirement  to  purchase  a 
replacement  dwelling  under  this  part  if 
the  person  purchases  an  interest  in  a 
housing  cooperative  or  mutual  housing 
association  (see  §43.2 13(c)).  (However, 
a  displaced  owner-occupant  may  obtain 
a  greater  level  of  assistance  under  the 
URA  than  under  this  part.) 

(h)  Occupancy  of  displacement  and 
replacement  dwellings.  No  person  shall 
be  denied  eligibility  for  a  replacement 
housing  payment  solely  because  the 
person  is  unable  to  meet  the  occupancy 
requirements  set  forth  in  this  part  as  a 
result  of: 

(1)  A  disaster,  an  emergency,  or  an 
imminent  threat  to  the  pubUc  health  or 
welfare,  as  determined  by  the  President 
or  the  recipient,  occurring  after  the 
project  is  approved;  or 

(2)  Another  reason  beyond  the 
person's  control,  such  as  a  delay  in  the 
construction  of  the  replacement 
dwelhng,  military  reserve  duty,  illness. 
or  hospital  stay,  as  determined  by  the 
recipient. 

(i)  Notice  of  denial  of  claim.  If  the 
recipient  disapproves  all  or  part  of  a 
payment  claimed  or  refuses  to  consider 
the  claim  on  its  merits  because  of 
untimely  fifing  or  other  grounds,  the 
recipient  shall  promptly  notify  the 
claimant  in  writing  of  the  recipient's 
determination,  the  basis  for  its 
determination,  and  the  procedures  for 
appealing  that  determination. 

(j)  Set-offs  from  relocation  payment. 
(1)  A  relocation  payment  shall  be  paid 
directly  to  the  displaced  person,  unless: 
(i)  The  person  consents,  in  writing,  to 
the  assignment  of  the  pajTnent  to 
another; 
(ii)  A  court  orders  otherwise;  or 
(iii)  The  person  is  in  arrears,  as 
determined  by  a  court,  ou  rent  owed  to 
the  recipient  or  owner.  A  rental 
arrearage  may  be  deducted  from  a 
payment,  provided  the  deduction  will 
not  prevent  the  displaced  person  from 
obtaining  a  comparable  replacement 
dwelling. 

(2)  Except  as  provided  in  paragraph 
(j)(l)  of  this  section,  the  recipient  shall 
not  withhold  any  part  of  a  relocation 
payment  to  satisfy  any  obligation  of  a 
person  to  a  creditor. 
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(k)  Conversion  of  •ental  assistance  to 
purchase  assistancd  A  displaced  person 
who  initially  rents  a  replacement 
dwelling,  receives  rental  assistance 
under  this  part  and  ^ter  purchases  a 
replacement  dwelliitg  is  eUgible  to 
receive  purchase  assistance  if  he  or  she 
meets  the  eligibility  jcriteria  for  such 
assistance,  includint  purchase  and 
occupancy  within  t^ia  prescribed  one- 
year  period.  Any  portion  of  the  rental 
assistance  that  has  been  disbursed  shall 
be  deducted  from  the  purchase 
assistance  payment  I 

0)  Payment  after  death.  A 
replacement  housing  payment  issued 
under  this  part  is  personal  to  the 
displaced  person  and  upon  his  or  her 


ed  portion  of  the 
I  paid  to  heirs  or 

ibutable  to  the 
9riod  of  actual 
placement  housing 

It  shall  be 


death  any  undisbi. 
payment  shall  not  ] 
assigns,  except  that:  I 
(IjThe  amount  atlj 
displaced  person's  [ 
occupancy  of  the  rep 
shall  be  paid; 

(2)  The  full  payme 
disbursed  in  any  cas^  in  which  a 
member  of  a  displacW  household  dies 
and  any  other  member  of  the  household 
continues  to  occupy  a  replacement 
dwelling;  and 

(3)  Any  portion  of  la  replacement 
housing  payment  necessary  to  satisfy 
the  legal  obligation  df  an  estate  in 
connection  with  the  selection  of  a 
replacement  dwellln  ;  by  or  on  behalf  of 
the  deceased  person  phall  be  disbursed 
to  the  estate. 

§  43.40    Relocation  p^ments  not 
considered  as  tncomeH 

A  relocation  paymknt  provided  under 
this  part  shall  not  belconsidered  as 
income  to  the  recipi^t  for  purposes  of 


the  Internal  Revenue 


Code. 


§43.45    Appeals. 

(a)  Actions  which  i  nay  be  appealed.  A 
person  may  file  a  wri  tten  appeal  with 
the  recipient  in  any  qase  in  which  the 
person  believes  that  ^he  recipient  has 
failed  to: 

(1)  Properly  detera  line  that  the  person 
has  qualified,  or  will  qualify  upon 
moving,  as  a  displaced  person  who  is 
eligible  for  relocation  assistance; 

(2)  Properly  deterritine  the  amount  of 
any  required  payment.  A  person's 
acceptance  of  a  paynjent  that  is  less 
than  the  full  amount  claimed  does  not 
limit  the  person's  rigfat  to  appeal; 

(3)  Provide  appropriate  referrals  to 
comparable  replacenient  dwellings  or 
inspect  the  replacem  jnt  dwelling  in  a 
timely  manner;  or 

(4)  Waive  the  time  limit  for 

(i)  The  filing  of  a  ci  aim  or  an  appeal; 
or 

(ii)  Purchasing,  reilting  ox  occupying 
8  replacement  dwelli  ng. 


IMI 


(b)  Time  Hmit  for  initiating  appeal. 
The  recipient  may  set  a  reasonable  time 
limit  for  a  person  to  file  an  appeal  The 
time  limit  shall  not  be  less  thaa  60  days 
after  the  person  receives  written 
notification  of  the  recipient's 
determination  on  the  person's  claim.  On 
a  case-by-case  basis,  for  good  cause,  the 
recipient  shall  extend  this  time  limit 

(cj  Assistance  in  presenting  appeal.  A 
person  has  a  right  to  be  represented  by 
legal  counsel  or  any  other  representative 
in  connection  with  the  appeal,  at  the 
person's  own  expense.  If  a  person  is 
unable  to  prepare  a  written  appeal 
without  help,  the  recipient  shall  provide 
the  help  or  refer  the  person  to  an 
appropriate  third  party  who  will 
provide  the  help  at  no  cost  to  the  person 
(e.g.,  a  dtiz^i  group,  tenant  union, 
neighborhood  legal  services,  or  urban 
league). 

(d)  Review  of  records  by  person 
making  appeal.  The  recipient  shall 
permit  a  person  to  inspect  and  copy  all 
materials  pertinent  to  his  or  her  appeal, 
except  materials  that  the  recipient 
determines  may  not  be  disclosed  to  the 
person  for  reasons  of  confidentiality. 
The  recipient  may,  however,  impose 
reasonable  conditions  on  the  person's 
right  to  inspect,  consistent  with 
applicable  laws. 

le)  Determination  on  appeal  and 
notification.  The  recipient  shall 
consider  a  written  appeal  regardless  of 
form.  The  official  conducting  the  review 
shall  be  either  the  head  of  the  recipient 
or  an  authorized  designee  who  was  not 
directly  involved  in  any  action 
appealed.  The  recipient  shall  consider 
all  pertinent  material  submitted  by  the 
person  and  any  other  available 
information  needed  to  ensure  a  fair 
review.  Promptly  after  receipt  of  all  this 
information,  the  recipient  shall  make  a 
written  determination  on  the  appeal  and 
furnish  the  person  a  copy,  along  with  an 
explanation  of  the  basis  on  which  the 
decision  was  made.  If  the  full  relief 
requested  is  not  granted,  the  recipient 
shall  advise  the  person  of  the  right  to 
ask  for  a  review  of  the  recipient's 
determination,  in  accordance  with 
paragraph  (f)  of  this  section. 

(0  Review  of  recipient  determination. 
(1)  A  person  who  is  dissatisfied  with  the 
recipient's  determination  on  the 
person's  appeal  may  request  a  review  of 
that  decision.  An  appeal  of  a  recipient's 
decision  shall  be  reviewed  by: 

(i)  HUD,  if  the  recipient  is  funded  by 
HUD;  or 

(ii)  The  State,  if  the  recipient  is 
funded  by  the  State. 

(2)  The  reviewer  shall  provide  a  copy 
of  its  determination,  along  with  a 
written  explanation  of  the  basis  for  its 
decision,  to  the  person  and  the 


'•edoient.  If  the  full  relief  is  not  granted, 
the  person  shall  be  advised  of  the  right 
to  seek  judicial  review. 

(g)  Judicial  review.  Nothing  in  this 
part  ^all  in  any  way  preclude  or  limit 
a  person  from  seeking  judicial  review  of 
the  person's  appeal  on  its  merits  after 
the  person  exhausts  the  administrative 
remedies  described  in  this  section. 

§43.50    Recordkeeping. 

(a)  General.  The  recipient  shall 
maintain  records  in  sufficient  detail  to 
demonstrate  compliance  with  this  part. 
These  records  shall  include  a  fist  or  lists 
with  the  name,  address,  and  race/ 
ethnicity  of  each  household,  and  the 
gender  of  each  single  head  of 
household,  who: 

(1)  Occupies  the  property  on  the  date 
described  in  §  43.11(b)(1): 

(2)  Moves  into  the  property  after  the 
date  described  in  §  43.11(b)(1),  but 
before  completion  of  the  project;  and 

(3)  Occupies  the  property  upon 
completion  of  the  project. 

(b)  Retention  period.  The  records  for 
a  project  shall  be  maintained  for  at  least 
three  years  after  the  latest  of: 

(1)  The  date  all  relocation  pa^onents 
under  this  part  and  all  payments  for  the 
acquisition  of  the  teal  property  have 
been  issued; 

(2)  The  date  the  project  is  completed; 
or 

(3)  The  date  by  which  all  issues 
resulting  from  litigation,  negotiation, 
audit,  or  other  action  are  resolved. 

(c)  Confidentiality  of  records.Recoids 
maintained  by  the  recipient  to 
demonstrate  compliance  with  this  part 
are  confidentiaL  The  records  shall  not 
be  made  available  as  public  information, 
imless  required  by  law.  Only  authorized 
staff  of  the  recipient  and  HUD  shall 
have  access  to  these  records.  However, 
upon  the  written  request  of  any 
occupant  of  the  project  site,  the 
recipient  shall  give  that  person  or  that 
person's  designated  representative  the 
opportunity  to  inspect  and  copy,  during 
normal  business  hours,  all  pertinent 
records  except  material  that  the 
recipient  determines  must  be  withheld 
from  the  perscm  for  reasons  of 
confidentiality. 

Subpart  B — One-For-On«  Replacement 
of  Lower  Income  Housing 

§43.101    Housing  that  must  be  replaced. 

(a)  General.  Occupied  and  vacant 
occupiable  lower  income  housing  that  is 
demolished  or  ccHiverted  to  a  use  other- 
than  as  lower  inccNne  housing  for  a 
project  must  be  replaced  with  lower 
income  housing  in  accordance  with  the 
requirements  in  this  subpart,  unless  an 
exception  is  granted  vmder  §  43.107. 


fb)  Vacant  occupiable  housing — 
defined.  For  purposes  of  this  subpart, 
the  term  "vacant  occupiable  housing" 
means  housing  that  is  in: 

(1)  Standard  condition; 

(2)  Substandard  condition,  but 
.     suitable  for  rehabilitation;  or 

(3)  Substandard  condition  not  suitable 
for  rehabihtation.  but  has  been 
occupied,  by  a  person  with  the  legal 
right  to  occupy  the  property,  at  any  time 
within  the  period  beginning  three 
months  before  execution  of  the  contract 
for  the  demolition  or  the  rehabilitation 
related  to  the  conversion.  This 
replacement  requirement  does  not  apply 
to  the  demolition  or  conversion  oT 
vacant  housing  rendered  unoccupiable 
by  a  presidentially  declared  emergency 
or  disaster,  or  by  a  fire  or  other  disaster 
beyond  the  control  of  the  owner  or- 
occupant. 

(c)  Conversion— defined.  (1)  Except  as 
provided  in  paragraph  (c)(2)  of  Ais 
section.  lower  income  housing  is 
converted  to  a  use  other  than  as  lower 
income  housing  if,  upon  completion  of 
the  project,  the  housing  unit  is: 

(i)  Used  for  non-housing  purposes;  or 

(ii)  Used  for  housing  purposes,  but  no 
longer  meets  the  definition  of  lower 
income  housing  in  §  43. .5. 

(2)  A  housing  unit  that  continues  to 
lie  used  for  housing  after  completion  of 
the  project  is  not  converted  if,  upon 
completion  of  the  project,  the  unit  is: 

(i)  Owned  and  occupied  by  a  person 
who  owned  and  occupied  the  unit 
before  the  project; 

(ii)  Owned  and  occupied  by  a  lower 
income  person;  or 

(iii)  Rental  housing  that  meets  the 
HONiE  affordabihty  criteria  in  24  CFR 
92.252. 

(d)  Reconfiguration  of  space. 
Reconfiguration  of  interior  space  in 
lower  income  housing  does  not  trigger 
a  replacement  requirement,  unless  the 
housing  is  no  longer  lower  income 
housing  after  the  reconfiguration. 

(e)  Demolition  or  conversion  at 
replacement  housing  site.  If  the  off-site 
development  of  replacement  lower 
income  housing  to  meet  the 
requirements  of  this  part  results  in  the 
demolition  or  conversion  of  other  lower 
income  housing,  that  other  demolition 
or  conversion  is  also  subject  to  the 
housing  replacement  and  relocation 
requirements  of  this  part. 

§  43. 103    Housing  that  meets  replacement 
requirements. 

One-for-one  replacement  lower 
income  housing  must  meet  the 
following  requirements: 

(a)  Location.  At  least  one  of  the 
following  conditions  must  be  met: 

( 1 )  Eligible  households  of  all  races 
and  ethnic  groups  will  have  equal  and 
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[h]  Vacant  occupJable  bousing — 
defined.  For  purposes  of  this  subpart, 
the  term  "vacant  occupiable  housing" 
means  housing  that  is  in: 

(1)  Standardcondition; 

(2)  Substandard  condition,  but 
suitable  for  rehabilitation:  or 

(3)  Substandard  condition  not  suitable 
for  rehabilitation,  but  has  been 

.    occupied,  by  a  person  with  the  legal 
right  to  occupy  the  property,  at  any  time 
within  the  period  beginning  three 
months  before  execution  of  the  contract 
for  the  demolition  or  the  rehabilitation 
related  to  the  conversion.  This 
replacement  requirement  does  not  apply 
to  the  demolition  or  conversion  oT 
vacant  housing  rendered  unoccupiable 
by  a  presidentially  declared  emergency 
or  disaster,  or  by  a  fire  or  other  disaster 
beyond  the  control  of  the  owner  or 
occupant. 

(c)  Conversion— defined.  (1)  Except  as 
provided  in  paragraph  (c)(2iof  this 
section.  lower  income  housing  is 
converted  to  a  use  other  than  as  lower 
income  housing  if,  upon  completion  of 
the  project,  the  housing  unit  is: 

(ij  Used  for  non-housing  purposes;  or 

(ii)  Used  for  housing  purposes,  but  no 
longer  meets  the  definition  of  lower 
income  housing  in  §  43.5. 

(2)  A  housing  unit  that  continues  to 
lye  used  for  housing  after  completion  of 
the  project  is  not  converted  if,  upon 
completion  of  the  project,  the  unit  is: 

(i)  Owned  and  occupied  by  a  person 
who  owned  and  occupied  the  unit 
before  the  project; 

(ii)  Owned  and  occupied  by  a  lower 
income  person;  or 

(iii)  Rental  housing  that  meets  the 
HOME  affordability  criteria  in  24  CFR 
92.252. 

(d)  Reconfiguration  of  space. 
Reconfigiuation  of  interior  space  in 
lower  income  housing  does  not  trigger 
a  replacement  requirement,  unless  the 
housing  is  no  longer  lower  income 
housing  after  the  reconfiguration. 

(e)  Demolition  or  conversion  at  - 
replacement  housing  site.  If  the  off-site 
development  of  replacement  lower 
income  housing  to  meet  the 
requirements  of  this  part  results  in  the 
demolition  or  conversion  of  other  lower 
income  housing,  that  other  demolition 
or  conversion  is  also  subject  to  the 
housing  replacement  and  relocation 
requirements  of  this  part. 


§  43. 103    Housing  that  meets  replacement 
requirements. 

One-for-one  replacement  lower 
income  housing  must  meet  the 
following  requirements: 

(a)  Location.  At  least  one  of  the 
following  conditions  must  be  met: 

( 1 )  Eligible  households  of  all  races 
and  ethnic  groups  will  have  equal  and 


meaningful  access  to  the  replacement 
housii^; 

(2)  Tnere  are  opportunities  in  the 
metropolitan  area  for  assisted 
households  to  choose  non-minority 
neighborhoods  (or  these  opportunities 
are  under  development);  or 

(3)  The  proposed  housing  investment 
is  consistent  with  the  recipient's 
consohdated  plan. 

(b)  Size.  The  replacement  housing 
must  contain  at  least  as  many  bedrooms 
as  the  housing  that  is  demolished  or 
converted.  The  mix  of  units  may  vary; 
however,  the  recipient  must  provide  the 
information  required  under  §43. 105(g) 
in  any  case  where  it  proposes  to: 

(1)  Replace  units  with  an  appropriate 
number  of  smaller  units  (e.g.,  a  2- 
bedroom  unit  with  two  1 -bedroom 
units);  or 

(2)  Replace  efficiency  units  or  single- 
room  occupancy  (SRO)  housing  with 
units  of  a  different  size. 

(c)  Condition.  The  replacement 
housing  must  be  provided  in  standard 
condition.  A  vacant  unit  that  has  been 
raised  to  standard  from  substandard 
condition  may  qualify  as  replacement 
housing  if: 

(1)  No  person  was  displaced  from  the 
unit  as  a  direct  result  of  a  project;  and 

(2)  The  unit  was  vacant  for  at  least 
three  months  before  the  execution  of  the 
contract  between  the  owner  of  the 
property  and  the  rehabiUtation 
contractor. 

(d)  Timing.  The  replacement  housing 
must  initially  become  available  for 
occupancy  during  the  period  beginning 
one  year  before  the  recipient's 
submission  of  the  information  required 
under  §43.105  and  ending  three  years 
after  the  commencement  of  the 
demohtion  or  the  rehabilitation  related 
to  the  conversion. 

(e)  Affordability.  The  replacement 
housing  must  be  designed  to  remain 
lower  income  housing  for  at  least  10 
years  from  the  date  of  initial  occupancy. 
Replacement  housing  may  be  provided 
by  any  government  agency  or  private 
developer,  and  may  include: 

(1)  Rental  or  owTier-occupied  housing 
with  a  market  rent  that  does  not  exceed 
the  applicable  Section  8  FMR,  if,  based 
on  available  data  and  trends,  the 
recipient  determines  that  the  market 
rent  is  likely  to  remain  within  the 
applicable  FMR  for  at  least  10  years;  and 

(2)  Housing  for  which  there  is  a  firm 
commitment  to  reduce  the  actual  rent 
for  the  unit  to  an  amount  that  does  not 
exceed  the  FMR  for  a  period  of  at  least 
10  years  (e.g..  by  a  project -based  subsidy 
that  has  a  term,  including  renewals  that 
are  pre-funded  or  subject  only  to 
congressional  appropriations,  of  at  least 
10  years). 


§  43.105    Disclosure  and  submission 
requirements. 

(a)  Before  the  recipient  enters  into  an 
agreement  committing  it  to  provide 
HUD  financicd  assistance  for  any  project 
that  will  directly  result  in  the 
demolition  of  lower  income  housing  or 
the  conversion  of  lower  income  housing 
to  another  use.  the  recipient  must  make 
pubUc  and,  for  monitoring  purposes, 
submit  to  HUD  or,  in  the  case  of  a  State- 
funded  recipient,  to  the  State,  the 
following  information: 

(1)  A  description  of  the  proposed 
project; 

(2)  The  address,  number  of  bedrooms, 
and  location  on  a  map  of  the  lower 
income  housing  that  wriH  be  demolished 
or  converted  to  a  use  other  than  as  lower 
income  housing; 

(3)  A  time  schedule  for  the 
commencement  and  completion  of  the 
demolition  or  conversion; 

(4)  To  the  extent  known,  the  address, 
number  of  bedrooms,  and  location  on  a 
map  of  the  replacement  housing  that  has 
been  or  will  be  provided.  Any  exceptio.i 
that  will  be  sought  under  §43.107  shall 
be  identified.  For  tracking  purposes,  the 
information  shall  ctarrelate  the 
replacement  housing  with  the  specific 
converted/demolished  housing  it 
replaces  and  shall  indicate  whether  the 
replacement  housing  is  located  in  an 
area  of  minority  concentration  (see 
§43.207(c)(4)(iv)); 

(5)  The  soiuce  of  funding,  and  a  time 
schedule  for  the  provision  of  the 
replacement  housing; 

(6)  The  basis  for  concluding  that  the 
replacement  housing  will  remain  lower 
income  housing  for  at  least  10  years 
from  the  date  of  initial  occupancy;  and 

(7)  Information  demonstrating  that 
any  proposed  replacement  of  dwelling 
units  with  an  appropriate  number  of 
smaller  dwelling  units,  or  any  proposed 
replacement  of  efficiency  or  single-room 
occupancy  (SRO)  units  with  units  of  a 
different  size,  is  appropriate  and 
consistent  with  the  recipient's  housing 
needs  and  priorities  as  identified  in  the 
HUD-approved  comprehensive  housing 
affordability  strategy  (CHAS). 

(b)  To  the  extent  that  the  specific 
location  of  the  replacement  housing  and 
other  data  required  by  paragraphs  (a)(4) 
through  (a)(7)  of  this  section  are  not 
known,  the  recipient  shall  identify  the 
general  location  of  the  housing  on  a  map 
and  complete  the  disclosure  and 
submission  requirements  as  soon  as  the 
specific  data  ere  available. 

§43.107    Exception  to  housing 
replacement  requirements. 

(a)  General.  To  the  exient  that  HUD 
determines,  based  upon  objective  data, 
that  there  is  an  adequate  supply  of 
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vacant  lower  incon  e  housing  in 
standard  condition  available  on  a 
nondiscriminatory'  >asis  within  the 
recipient's  jurisdidion,  the  one-for-one 
replacement  requir  sments  of  this 
subpart  do  not  app  y. 

(b)  Criteria  for  ex  cepUon.  (1)  In 
determining  the  ad^  squacy  of  supply, 
HUD  will  consider  whether  the 
demolition  or  conv  irsion  will  have  a 
material  impact  on  the  ability  of  lower 
income  persons  to  ind  suitable  lower 
income  housing.  H  JD  will  consider 
relevant  evidence  o  f  housing  supply  and 
demand  including,  but  not  limited  to, 
the  following  factoi  s:  the  housing 
vacancy  rate  in  the  urisdiction;  the 
amount  of  vacant  Ic  wer  income  housing 
in  the  jurisdiction  ( excluding  units  that 
will  be  demolished  or  converted);  the 
recipient's  housing  needs  as  described 
in  its  CHAS;  the  nu  Tiber  of  ehgible 
families  on  waiting  lists  for  assisted 
housing:  and  releva  nt  past  or  predicted 
demographic  chang  bs. 

(2)  HUD's  decisic  q  to  grant  an 
exception  may  taJce  into  account  the 
supply  of  vacant  lo^  ver  income  housing 
in  standard  condition  in  an  area  that  is 
larger  than  the  recij  ient's  jurisdiction. 
This  additional  hou  sing  shall  be 
considered  if  HUD  i  letermines  that  the 
housing  is  available  on  a 
nondiscriminatory  1  >asis  and  would  be 
suitable  to  serve  the  needs  of  the  lower 
income  persons  tha  could  be  served  by 
the  lower  income  hi  msing  that  is  to  be 
demolished  or  conv  erted.  HUD  will  base 
this  determination  (  n  geographic  and 
demographic  factor ;,  such  as  location 
and  access  to  places  of  employment  and 
to  other  facilities. 

(c)  Request  for  ex  :eption.  A  recipient 
shall  submit  its  reqi  lest  for  an  exception 
under  this  section  ti  >: 

(1)  HLT).  if  the  re(  ;ipient  is  funded  by 
HUD;  or 

(2)  The  State,  if  ti  e  recipient  is 
funded  by  a  State.  /  fter  the  State 
reviews  a  recipient'  i  request  and  any 
related  public  comn  lents,  the  State  shall 
forward  the  request  with  its 
recommendation  to  HUD. 

(d)  Public  disclosi  ire.  A  request  for  an 
exception  shall  be  n  lade  public 
simultaneously  wit]  i  its  submission.  The 
public  disclosure  shall  identify  the 
address  of  the  Offic(  s  (HUD  or  State)  that 
will  consider  the  re(  [uest,  and  shall 
inform  interested  p«  rsons  that  they  have 
30  days  from  the  daje  of  the  submission 
to  provide  that  OfBoe  with  additional 
information  supporting  or  opposing  the 
recipient's  request. 

(e)  Action  pending  exception.  Lower 
income  housing  for  which  an  exception 
is  requested  shall  not  be  demolished  or 
converted  before  th0  exception  is 
approved. 


(f)  Displacement.  HUD's  approval  of 
an  exception  under  this  section  does  not 
relieve  the  recipient  of  the  obligation  to 
provide  relocation  assistance  to  persons 
displaced  from  the  housing  for  which 
the  exception  was  granted. 

Subpart  C— Assistance  to  She 
Occupants 

§43.201     Introduction. 

(a)  Purpose  of  subpart.  This  subpart 
describes  the  assistance  that  must  be 
offered  to  persons  occupying  property 
undereoing  demoUtion  or  conversion. 

(b)  Choice  of  relocation  assistance. 
Each  displaced  person  is  entitled  to 
choose  to  receive  either: 

(1)  Relocation  assistance  at  section 
104(d)  levels,  as  described  in  this 
subpart  C;  or 

(2)  Relocation  assistance  under  the 
URA.  This  level  of  assistance  is 
described  in  49  CFR  part  24.  and: 

(i)  For  the  HOME  program,  24  CFR 
92.353; 

(ii)  For  the  State  Community 
Development  Block  Grant  (CDBG) 
program.  24  CFR  570.488;  and 

(iii)  For  other  CDBG  programs,  the 
Section  108  Loan  Guarantee  program, 
and  Urban  Development  Action  Grant 
(UDAG)  pro^'am,  24  CFR  570.606. 

(c)  Recognition  of  eligibility— defined. 
As  used  in  this  subpart  and  §43.11 
(Displaced  person-— defined),  the  term 
"recognition  of  eligibility"  has  the 
following  meaning: 

(1)  For  the  conversion  or  demolition 
of  privately  owned  property,  unless  the 
recipient,  with  the  concurrence  of  HUD, 
establishes  a  different  trigger  event,  the 
term  "recognition  of  eligibihty"  means: 

(i)  The  execution  of  the  assistance 
contract  between  the  recipient  (or 
subrecipient)  and  the  person  carrying 
out  the  project,  if  the  person  has  site 
control;  or 

(ii)  The  action  by  which  site  control 
is  obtained,  if  site  control  is  obtained 
after  execution  of  the  assistance 
contract;  or 

(2)  For  the  conversion  or  demolition 
of  property  owned  by  a  public  agency, 
the  term  "recognition  of  eligibility" 
means  the  execution  of  the  contract 
between  the  public  agency  and  the 
rehabilitation  or  demolition  contractor, 
or  any  earlier  action  that  the  recipient 
determines  is  appropriate. 

§  43.203    Summary  of  assistance. 

The  following  assistance  must  be 
provided  under  this  subpart: 

(a)  All  occupants  must  be  provided 
timely  information  notices,  as  described 
in  §43.205; 

(b)  All  occupants  must  be  provided 
other  appropriate  advisory  services,  as 
described  in  §43.207; 


(c)  Persons  required  to  relocate  for  a 
temporary  period  or  to  move  within  the 
building/complex  shall  be  provided  the 
assistance  required  by  §  43.209; 

(d)  Displaced  persons  must  be 
provided  payment  for  moving  and 
related  expenses,  as  described  in 
§43.211;  and 

(e)  Displaced  persons  must  be 
provided  rental  or  purchase  assistance, 
including  the  cost  of  a  security  deposit, 
as  described  in  §  43.213. 

§43.205    Timely  notices. 

(a)  Basic  policy.  Each  person 
occupying  the  property  that  is 
undergoing  demolition  or  conversion  is 
entitled  to  timely  notice  explaining  the 
impact  of  the  project  on  the  person  and 
the  applicable  protections  and 
assistance  to  which  the  person  is 
entitled.  When  feasible,  two  or  more 
notices  required  by  this  section  may  be 
consolidated  in  one  timely 
communication. 

(b)  General  information  notice.  (1)  As 
soon  as  feasible,  each  person  occupying 
the  property  shall  be  issued  an 
appropriate  advisory  notice  as  described 
in  paragraph  (f)  of  this  section.  The 
notice  shall  explain  that  the  project  has 
been  proposed  and  its  possible  impact  ! 
on  the  person,  if  it  is  approved. 

(2)  If  displacement  is  a  possibility,  the 
notice  shall,  at  a  minimum,  include  - 
information  that: 

(i)  Cautions  the  person  not  to  move 
before  the  project  is  approved  and  the 
person  receives  a  notice  of  eligibiUty  for 
relocation  assistance; 

(ii)  Indicates  that,  if  the  project  is 
approved,  the  person  may  choose 
assistance  at  either  the  levels  described 
in  this  subpart  or  under  the  URA,  and 
generally  describes  the  relocation 
payments,  basic  conditions  of  eligibility, 
and  procedures  for  obtaining  pwyment 
under  each  option; 

(iii)  Explains  that  a  person  to  be 
displaced  will  be  given  reasonable 
relocation  advisory  services,  including 
referrals  to  comparable  and  suitable 
replacement  dwellings,  assistance  in 
filing  payment  claims,  and  other 
necessary  assistance  to  help  the  person 
relocate  successfully; 

(iv)  Explains  that  a  person  to  be 
displaced  will  not  be  required  to  move 
from  the  property  earlier  than  90  days 
after  referral  to  at  least  one  comparable 
replacement  dwelling  (see  paragraphs 
(d)  and  (e)  of  this  section);  and 

(v)  D^cribes  a  person's  right  to 
appeal  the  recipioit's  determination  as 
to  the  person's  ehgibility  for  relocation 
assistance  and  the  amount  of  any 
relocation  payment. 

(c)  Notice  of  nondisplacement  or 
eligibility  for  relocation  assistance. 


Before  or  promptly  after  recognition  of 
eligibility  (as  defined  in  §  43.201(c)). 
each  person  directly  affected  by  the 
conversion  or  demohtion  shall  be  issued 
one  of  the  following  written  notices: 
(1)  Notice  of  nondisplacement 
■   (tenants  only).  The  notice  of 
nondisplacement  shall  describe  the 
reasonable  terms  and  conditions  under 
which  the  tenant  may  continue  to 
occupy  the  property  (see  §43. 209(a)  for 
temporary  relocation  policies).  These 
reasonable  terms  and  conditions  shall 
include  the  opportunity  to  lease  and 
occupy,  upon  completion  of  the  project, 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  same  building/complex 
at  a  monthly  housing  cost  that  does  not 
exceed  the  greater  of  the  tenjmt's  current 
monthly  housing  cost,  or  the  tenant's 
contribution  under  the  recipient's 
financial  means  standards  (described  in 
§  43.213(b)(2)).  A  tenant  who  moves 
permanently  may  qualify  for  assistance 
as  a  displaced  person  if  the  tenant  is  not 
provided  a  timely  notice  of 
nondisplacement  or  there  is  a  violation 
of  the  provisions  of  the  notice  of 
nondisplacement  after  it  is  issued. 

(2)  IWotice  of  eligibility  for  relocation 
assistance.  The  notice  of  eligibility  for 
relocation  assistance  shall: 

(i)  Inform  the  person  of  his/her 
eligibility  for  the  relocation  assistance 
and  the  effective  date  of  such  eligibility; 
and 

(ii)  Describe  the  assistance,  including 
the  estimated  amoimt  of  financial 
assistance,  and  the  procedures  for 
obtaining  the  assistance. 

(d)  Notice  of  comparable  replacement 
dwelling  (persons  to  be  displaced).  As 
soon  as  feasible,  a  person  to  be 
displaced  shall  be  notified  in  writing  of 
the  specific  representative  comparable 
replacement  dwelling  and  related  price 
or  rent  that  will  be  used  to  establish  the 
maximum  replacement  housing 
payment  for  which  the  person  may 
quahfy.  If  feasible,  the  notice  should  be 
consolidated  with  the  notice  of 
eligibility  for  relocation  assistance. 

(e)  Ninety-day  notice  (persons  to  be 
displaced)— {1)  Policy  and  timing.  No 
lawful  occupant  to  be  displaced  shall  be 
required  to  move  without  at  least  90 
days'  advance  written  notice  of  the 
earliest  date  by  which  the  move  may  be 
required.  The  90-day  notice  shall  not  be 
given  before  the  person  is  issued  the 
notices  of  eligibility  and  comparable 
replacement  dwelling  described  in 
paragraphs  (c)(2)  and  (d)  of  this  section. 

(2)  Content.  The  90-day  notice  shall 
either: 

(i)  State  the  specific  date  by  which  the 
property  must  be  vacated;  or 

(ii)  Specify  the  earUest  date  by  which 
the  person  may  be  required  to  move  and 
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Before  or  promptly  after  recognition  of 
eligibility  (as  defined  in  §  43.201(c)), 
each  person  directly  affected  by  the 
conversion  or  demolition  shall  be  issued 
one  of  the  following  written  notices: 
(1)  Notice  of  nonaisplacement 
■    (tenants  onlyj.ThencAice  of 
nondisplacement  shall  describe  the 
reasonable  terms  and  conditions  under 
which  the  tenant  may  continue  to 
occupy  the  property  (see  §  43.209(a)  for 
temporary  relocation  policies).  These 
reasonable  terms  and  conditions  shall 
include  the  opportunity  to  lease  and 
occupy,  upon  completion  of  the  project, 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  same  building/complex 
at  a  monthly  housing  cost  that  does  not 
exceed  the  greater  of  the  tenant's  current 
monthly  housing  cost,  or  the  tenant's 
contribution  under  the  recipient's 
financial  means  standards  (described  in 
§  43.213(b)(2)).  A  tenant  who  moves 
permanently  may  qualify  for  assistance 
as  a  displaced  person  if  the  tenant  is  not 
provided  a  timely  notice  of 
nondisplacement  or  there  is  a  violation 
of  the  provisions  of  the  notice  of 
nondisplacement  after  it  is  issued. 

(2)  Notice  of  eligibility  for  relocation 
assistance.  The  notice  of  eligibility  for 
relocation  assistance  shall: 

(i)  Inform  the  person  of  his/her 
eligibility  for  the  relocation  assistance 
and  the  effective  date  of  such  eligibility; 
and 

(ii)  Describe  the  assistance,  including 
the  estimated  amoimt  of  financial 
assistance,  and  the  procedures  for 
obtaining  the  assistance. 

(d)  Notice  of  comparable  replacement 
dwelling  (persons  to  be  displaced).  As 
soon  as  feasible,  a  person  to  be 
displaced  shall  be  notified  in  writing  of 
the  specific  representative  comparable 
replacement  dwelling  and  related  price 
or  rent  that  will  be  used  to  establish  the 
maximum  replacement  housing 
payment  for  which  the  person  may 
qualify.  If  feasible,  the  notice  should  be 
consolidated  with  the  notice  of 
eligibility  for  relocation  assistance. 

(e)  Ninety-day  notice  (persons  to  be 
displaced)— {1)  Policy  and  timing.  No 
lawful  occupant  to  be  displaced  shall  be 
required  to  move  without  at  least  90 
days'  advance  written  notice  of  the 
earliest  date  by  which  the  move  may  be 
required.  The  90-day  notice  shall  not  be 
given  before  the  person  is  issued  the 
notices  of  eligibiUty  and  comparable 
replacement  dwelling  described  in 
paragraphs  (c)(2)  and  (d)  of  this  section. 

(2)  Content.  The  90-day  notice  shall 
either: 

(i)  State  the  specific  date  by  which  the 
property  must  be  vacated;  or 

(ii)  Specify  the  earliest  date  by  which 
the  person  may  be  required  to  move  and 
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indicate  that  the  person  will  receive  a 
vacate  notice  indicating,  at  least  30  days 
in  advance,  the  specific  date  by  which 
he  or  she  must  move. 

(3)  Urgent  need.  In  unusual 
circumstances,  an  occupant  may  be 
required  to  vacate  the  property  on  less 
than  90  days'  advance  written  notice  if 
the  recipient  determines  that  a  90-day 
notice  is  impracticable,  such  as  when 
the  person's  continued  occupancy  of  the 
property  would  constitute  a  substantial 
danger  to  health  or  safety.  A  copy  of  the 
recipient's  determination  shall  be 
included  in  the  case  file. 

(4)  Notice  not  required.  The  90-day 
notice  need  not  be  issued  if: 

(i)  There  is  no  structure  or  personal 
property  on  the  real  property: 

(ii)  The  person  maxes  an  informed 
decision  to  relocate  and  vacates  the 
property  without  prior  notice;  or 

(iii)  The  person  owns  the  property 
and  enters  into  a  negotiated  agreement 
specifying  delivery  of  possession. 

(f)  Manner  of  notices.  (1)  A  notice 
required  by  this  section  must  be 
personally  served  or  sent  by  certified  or 
registered  first-class  mail,  return  receipt 
requested,  unless  the  project  will  not 
result  in  a  rent  increase  or  relocation.  If 
the  project  will  not  result  in  a  rent 
increase  or  require  permanent  or 
temporary  relocation,  a  general 
information  notice/notice  of 
nondisplacement  may  be  served  by 
posting  it  in  accessible  locations  and 
providing  a  copy  to  the  tenants' 
representative. 

(2)  Each  notice  shall  be  written  in 
plain,  imderstandable  language.  Persons 
who  are  unable  to  read  and  understand 
the  notice  (e.g.,  illiterate,  foreign 
language,  or  impaired  vision  or  other 
disability)  must  be  provided  with 
appropriate  translation/communication 
(e.g.,  sign  language  interpreter  or  reader) 
and  counseling. 

(3)  Each  notice  shall  indicate  the 
name  and  telephone  number  (including 
the  telecommunications  device  for  the 
deaf  (TDD)  number,  if  appUcable)  of  a 
person  who  may  be  contacted  for 
answers  to  questions  or  other  needed 
help. 

^  43.207    Other  advisory  services. 

(a)  Early  consultation  and 
coordination.  To  the  extent  feasible, 
property  occupants  directly  affected  by 
the  project  shall  be  consulted  in 
advance  of  project  approval,  to  obtain 
their  ideas  and  preferences  and  basic 
information  (e.g.,  family  size  and 
income)  needed  to  estimate  project  costs 
and  determine  project  feasibility.  When 
public  meetings  are  held,  the  meeting 
room  must  be  accessible  to  all  members 
of  the  intended  audience,  regardless  of 


disability.  Appropriate  steps  shall  be 
taken  to  ensure  cooperation  and 
coordination  among  government 
agencies,  neighborhoKKd  groups  and 
•  affected  persons  so  that  the  project  can 
proceed  efficiently  with  minimal 
duplication  of  effort. 

(b)  Adxisory  senices— persons  not  to 
be  displaced.  In  addition  to  receiving 
the  notices  described  in  §  43.205. 
persons  who  will  not  be  displaced  shall: 

(1)  Receive  an  explanation  of  the 
terms  and  conditions  of  occupancy  that 
will  apply  upon  completion  of  the 
project,  and,  where  applicable,  the 
policies  covering  temporary  relocation 
and  moving  within  the  building/ 
complex. 

(2)  Consistent  with  program  objectives 
and  available  resources,  l^  provided 
information  on  available  housing 
assistance  and  help  in  applying  for  such 
assistance,  counseling,  referrals  to  other 
sources  of  assistance  (e.g..  drug  and 
alcohol  treatment,  welfare  assistance, 
child  care,  voter  registration,  training) 
and  any  other  help  as  may  be 
appropriate. 

(c)  Advisory  senices— persons  to  be 
displaced. — (1)  Determine  relocation 
needs  and  preferences.  The  relocation 
needs  and  preferences  of  each  person 
shall  be  determined  as  soon  as  feasible. 
Information  necessary  to  select  a 
comparable  replacement  dwelling  and 
establish  the  maximum  replacement 
housing  payment  (e.g..  household  size 
and  income  and  dwelling 
characteristics)  should  be  obtained 
before  eligibility  for  relocation 
assistance  is  triggered. 

(2)  Select  most  representative 
comparable  replacement  dwelling.  If 
available,  at  least  three  comparable 
replacement  dwrellings  shall  be 
inspected,  internally  and  externally,  to 
ensure  that  they  meet  the  requirements 
of  a  comparable  replacement  dwelling. 
The  maximum  replacement  housing 
pa\'ment  shall  be  based  on  the  cost  for 
the  comparable  replacement  dweUing 
that  is  most  representative  of  the 
displacement  dwelling.  To  the  extent 
feasible,  the  comparable  replacement 
dwellings  shall  be  selected  from  the 
neighborhood  in  which  the 
displacement  dwelling  is  located,  or  m 
nearby  similar  neighborhoods  where 
housing  costs  are  generally  the  same  or 
higher.  (In  order  to  qualify  as  a 
comparable  replacement  dwelling,  the 
housing  must  be  currently  available,  as 
pro\ided  in  §43.7(0.) 

(3)  Explain  assistance  available.  As 
soon  as  feasible,  the  recipient  shall 
explain  the  relocation  payments  and 
other  assistance  for  wiiich  the  person 
may  be  eligible,  the  related  eligibility 
requirements,  and  the  procedures  for 
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obtaining  such  assista  nee.  The  recipient 
shall  explain  the  reasi  ins  why  it  selected 
a  specific  comparable  replacement 
dwelling  as  most  representative,  and, 
where  applicable,  the  expected  terms 
and  conditions  of  the  new  mortgage 
financing.  If  feasible,jhese  explanations 
shall  be  face-to-face.  Persons  who  are 
unable  to  understand  pe  information 
shall  be  provided  appropriate 
translation  (e.g.,  sign  fenguage  or 
bilingual  presentation  . 

(4)  Referrals  to  avai  able  replacement 
dwellings.  The  recipie  it  shall: 

(i)  Provide  current  i  iformation  on  the 
availability,  purchase  prices,  and  rents 
of  corr.fMrable  replacenent  dwellings 
and  other  suitable,  de<  ent,  safe,  and 
sanitary  replacement  <  wellings.  This 
information  shall  be  p  ovided  on  a 
continuing  basis  until  the  person  selects 
the  replacement  dwel  ing  to  which  he  or 
she  will  relocate.  (See  also  requirement 
in  §  43.205(d)  to  provi  ie  written  notice 
of  comparable  replace  nenf  dwelling.) 

(ii)  Offer  transportat  on  to  inspect  the 
housing  to  which  the   lerson  is  referred. 
Transportation  for  per  ions  with 
disabilities  shall  be  ac  ;essjble. 

(iii)  Supply  eligible  jersons  with 
appropriate  informatic  n  about  the 
availability  of  housing  assistance  under 
Federal,  State  or  local  jrograms,  and 
assist  eligible  persons  n  applying  for 
such  assistance. 

(iv)  Advise  the  pers(  n  of  the  person's 
rights  under  the  Fair  F  ousing  Act  (42 
U.S.C.  3601-19).  Cons  stent  with  the 
recipient's  affirmative  obligation  to 
further  fair  housing,  ti  b  recipient  shall 
offer  replacement  hou;  ing  opportunities 
in  a  variety  of  location  i.  Referrals  to 
minority  persons  shall  include  referrals 
to  suitable  replacemen  dwelhngs  not 
located  in  an  area  of  m  nority 
concentration.  (Minorl  y  concenL'ation, 
defined  in  relation  to  1  )cal  conditions, 
exists  when  the  propoi  Hon  of  minority 
residents  substantially  exceeds  that  of 
the  jurisdiction  as  a  whole  )  This  policy, 
however,  does  not  req\  ire  a  recipient  to 
provide  a  person  a  larg  ;r  payment  than 
is  necessary  to  enable  I  le  person  to 
relocate  to  a  comparab  e  replacement 
dwelling. 

(5)  Inspection  of  rep,  acement 
dwellings,  (i)  Wheneve  ■  feasible,  the 
recipient  shall  inspect  lousing  before 
providing  a  referral  to  <  issure  that  it 
meets  the  appHcable  st  indards  (i.e., 
definitions  for  compar;  ble  replacement 
dwelling  and/or  decen  ,  safe,  and 
sanitary  dwelling  in  §§  43.7  and  43.9).  If 
a  full,  internal  and  exte  mal  inspection 
is  not  made  before  the  eferral,  the 
person  shall  be  notifiec  of  the  need  for 
the  inspection  before  n  aking  a 
commitment  to  rent  or  juy  the  dweUing. 
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(ii)  Before  making  a  replacement 
housing  payment,  the  recipient  must 
ensure  that  a  thorough  internal  and 
external  insp)ection  of  the  actual 
replacement  dwelling  has  been  made  to 
determine  that  it  is  a  decent,  safe,  and 
sanitary  dwelling.  If  the  person  relocates 
to  another  community,  the  recipient 
may  arrange  for  officials  of  that 
community  to  perform  the  inspection. 

(iii)  If  the  person  elects  to  move  to  a 
replacement  dwelling  that  is  not  decent, 
safe,  and  sanitary,  the  recipient  must  so 
notify  HUD  at  least  30  days  in  advance 
of  its  denial  of  the  replacement  housing 
payment.  The  notification  shall  include 
an  explanation  of  its  efforts  to  obtain 
compliance  with  such  requirements. 

(6)  Other  help.  The  recipient  shall 
provide  counseling,  referrals  to  other 
sources  of  assistance  (e.g.,  welfare 
assistance,  job  training,  drug  or  alcohol 
treatment,  child  care,  voter  registration), 
and  such  other  help  as  may  be 
appropriate  to  minimize  hardships.  In 
addition,  the  recipient  shall  keep  each 
person  informed  as  to  the  earhest  date 
by  which  the  person  may  have  to  vacate 
the  property  and  assist  the  person  in 
completing  any  claim  forms  that  must 
be  filed  to  obtain  relocation  payments. 

(7)  Occupant  of  overnight  shelter.  The 
occupant  of  an  overnight  shelter  for  the 
homeless  is  not  considered  to  be  the 
resident  of  a  dwelling  and  therefore  is 
not  ehgible  for  rental  or  purchase 
assistance  under  §43.213.  However,  a 
person  displaced  from  an  overnight 
shelter  must  be  provided  the 
opportunity  to  occupy  another 
overnight  shelter  under  similar  or  better 
conditions. 

§  43.209    Temporary  relocation  and  moves 
within  complex. 

(a)  Temporary  relocation  of  person 
not  to  be  displaced.  A  tenant  who  will 
not  be  required  to  move  from  the 
building/complex  permanently  may 
need  to  relocate  temporarily  to  permit 
the  project  to  be  carried  out.  All 
conditions  of  the  temporary  relocation, 
including  location  and  period  of 
temporary  occupancy,  must  be 
reasonable.  At  a  minimum,  the  tenant 
shall  be  provided: 

(1)  Reimbursement  for  all  reasonable 
and  necessary  out-of-pocket  expenses 
incurred  in  connection  with  the 
temporary  relocation,  including  the  cost 
of  moving  to  and  from  the  temporarily 
occupied  housing,  any  increase  in 
monthly  housing  cost,  and  any 
incidental  expenses  (e.g.,  costs  of 
reinstalUng  telephone  and  cable  TV 
service);  and 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 


(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  address  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  reasonable  terms  and 
conditions  under  which  the  tenant  may 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the 
building/complex  upon  completion  of 
the  project;  and 

(iv)  The  provision  for  reimbursement 
of  out-of-pocket  expenses  described  in 
paragraph  (a)(1)  of  this  section. 

(b)  Person  not  to  be  displaced  moves 
within  building/complex.  If  a  tenant  is 
required  to  move  permanently  to 
another  unit  in  the  building/complex  in 
order  to  carry  out  the  project: 

( 1 )  The  tenant  must  oe  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move;  and 

(2)  All  other  conditions  of  the. 
relocation  must  be  reasonable. 

(c)  Emergency  temporary  relocation  of 
person  to  be  displaced. 

( 1 )  Emergency  circumstances.  A 
person  to  be  displaced  may  not  be 
required  to  move  temporarily,  unless 
the  move  results  from: 

(i)  A  presidentially  declared  major 
disaster  as  defined  in  section  104(c)  of  - 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121); 

(ii)  A  presidentially  declared 
emergency; 

(iii)  Another  emergency,  as 
determined  by  the  recipient,  that 
requires  immediate  vacation  of  the  real 
property,  such  as  when  continued 
occupancy  of  the  displacement  dwelling 
constitutes  a  substantial  danger  to  the 
health  or  safety  of  the  occupants  or  the 
public. 

(2)  Notification  to  HUD.  Whenever  a 
person  is  required  to  make  an 
emergency  move  (without  prior  referral 
to  a  comparable  replacement  dwelling), 
HUD  shall  be  notified. 

(3)  Basic  conditions  of  emergency 
temporary  relocation.  Whenever  a 
person  is  required  to  relocate  for  a 
temporary  period  because  of  an 
emergency,  the  recipient  shall: 

(i)  Take  whatever  steps  are  necessary 
to  assure  that  the  person  is  relocated 
temporarily  to  a  decent,  safe  and 
sanitary  dwelling; 

(ii)  Pay  the  actual  reasonable  out-of-     • 
pocket  expenses  incurred  in  moving  to 
and  from  the  temporarily  occupied 
housing,  any  increase  in  monthly 
housing  costs,  and  any  incidental  cosis 
(e.g..  costs  of  reinstalling  telephone  and 
cable  television  service);  and 

(iii)  Inform  the  person  in  writing  ol 
the  person's  continuing  eligibility  for 


relocation  assistance  for  the  permanent 
relocation,  and,  as  soon  &s  feasible,  refer 
the  perron  to  at  least  one  comparable 
replacement  dwelling.  For  purposes  of 
quahfying  for  payments,  the  date  of 
displacement  is  the  date  the  person 
moves  from  the  temporarily  occupied 
dwelling. 

(d)  Person  to  be  displaced  elects  to 
relocate  temporarily. 

(1)  Although  a  p)erson  to  be  displaced 
cannot  be  required  to  relocate 
temporarily  except  in  emergency 
circumstances,  he  or  she  may  elect  to  do 
so. 

(2)  A  lower  income  person  to  be 
displaced  from  lower  income  housing 
who  elects  to  relocate  temporarily  shall 
be  eligible  for  temporary  relocation 
assistance  (including  interim  living 
costs),  if: 

(i)  None  of  the  comparable 
replacement  dweUings  to  which  the 
person  has  been  referred  qualifies  as 
lower  income  housing.  (A  comparable 
replacement  dwelling  may  have  a 
market  rent  that  exceeds  the  applicable 
Section  8  FMR  and  not  be  made 
affordable  by  a  long  term  project -based 
subsidy.  If  so,  the  replacement  dwelling 
does  not  meet  the  definition  of  lower 
income  housing,  even  though  it  will  be 
temporarily  affordable  to  the  displaced 
person  through  the  relocation 
assistance);  and 

(ii)  The  person  makes  a  commitment 
to  relocate  to  lower  income  housing  that 
is  scheduled  to  become  available  in 
accordance  with  subpart  B  of  this  part. 

(3)  The  assistance  to  be  provided  to  an 
eligible  lower  income  person  shall 
include  reimbursement  for  reasonable 
and  necessary  out-of-pocket  costs 
incurred  in  connection  with  the 
temporary  relocation,  including  the  cost 
of  moving  to  and  from  the  temporarily 
occupied  housing,  any  increased 
monthly  housing  costs,  and  any 
incidental  expenses. 

§  43.21 1    Payment  for  moving  and  related 
expenses. 

(a)  Actual  reasonable  mo\ing  and 
related  expenses.  A  displaced  person  is 
entitled  to  payment  of  his  or  her  actual 
moving  and  related  expenses,  as  the 
recipient  determines  to  be  reasonable 
and  necessary,  including  expenses  for: 

(1)  Transportation  of  the  displaced 
person  and  personal  property. 
Transportation  costs  for  a  distance 
beyond  50  miles  are  not  eligible  unless 
the  recipient  determines  that  relocation      , 
beyond  50  miles  is  justified; 

(2)  Packing,  crating,  uncrating,  and 
unpacking  of  the  personal  property;  | 

(3)  Storage  of  the  personal  property  i 
foraperiodnot  to  exceed  12  months,          i 


Federal  Register  /  Vol.  59.  No.  126  /  Friday.  July  1.  1994  /  Proposed  Rules 


34315 


relocation  assistance  for  the  permanent 
relocation,  and,  as  soon  &s  feasible,  refer 
the  per^n  to  at  least  one  comparable 
replacement  dwelling.  For  purposes  of 
qualifying  for  payments,  the  date  of 
displacement  is  the  date  the  person 
moves  from  the  temporarily  occupied 
dwelling. 

(d)  Person  to  be  displaced  elects  to 
relocate  temporarily. 

(1)  Although  a  person  to  be  displaced 
carmot  be  required  to  relocate 
temporarily  except  in  emergency 
circumstances,  he  or  she  may  elect  to  do 
so. 

(2)  A  lower  income  person  to  be 
displaced  from  lower  income  housing 
who  elects  to  relocate  temporarily  shall 
be  eligible  for  temporary  relocation 
assistance  (including  interim  Uving 
costs),  if: 

(i)  None  of  the  comparable 
replacement  dwellings  to  which  the 
person  has  been  referred  qualifies  as 
lower  income  housing.  (A  comparable 
replacement  dwelling  may  have  a 
market  rent  that  exceeds  the  applicable 
Section  8  FMR  and  not  be  made 
affordable  by  a  long  term  project-based 
subsidy.  If  so.  the  replacement  dwelling 
does  not  meet  the  definition  of  lower 
income  housing,  even  though  it  will  be 
temporarily  affordable  to  the  displaced 
person  through  the  relocation 
assistance);  and 

(ii)  The  person  makes  a  commitment 
to  relocate  to  lower  income  housing  that 
is  scheduled  to  become  available  in 
accordance  with  subpart  B  of  this  part. 

(3)  The  assistance  to  be  provided  to  an 
eligible  lower  income  person  shall 
include  reimbursement  for  reasonable 
and  necessary  out-of-pocket  costs 
incurred  in  connection  with  the 
temporary  relocation,  including  the  cost 
of  moving  to  and  from  the  temporarily 
occupied  housing,  any  increased 
monthly  housing  costs,  and  any 
incidental  expenses. 

§  43.21 1    Payment  lor  moving  and  related 
expenses. 

(a)  Actual  reasonable  moxing  and 
related  expenses.  A  displaced  person  is 
entitled  to  pajTnent  of  his  or  her  actual 
moving  and  related  expenses,  as  the 
recipient  determines  to  be  reasonable 
and  necessary,  including  expenses  for: 

(1)  Transportation  of  the  displaced 
person  and  personal  property. 
Transportation  costs  for  a  distance 
beyond  50  miles  are  not  eligible  unless 
the  recipient  determines  that  relocation 
beyond  50  miles  is  justified; 

(2)  Packing,  crating,  imcra ting,  and 
unpacking  of  the  personal  property; 

(3)  Storage  of  the  personal  property 
for  a  period  not  to  exceed  12  months, 


unless  the  recipient  determines  that  a 
longer  period  is  necessary; 

(4)  Disconnecting,  dismantling, 
removiiig.  reassembling,  and  reinstalling 
relocated  household  appliances  and 
other  personal  property; 

(5)  UtiUty  hookups,  including 
reinstallation  of  telephone  and  cable 
television  service; 

(6)  Insurance  for  the  replacement 
value  of  the  property  in  connection  with 
the  move  and  necessary  storage; 

(7)  The  replacement  value  of  property 
lost,  stolen,  or  damaged  in  the  process 
of  moving  (not  through  the  fault  or 
negligence  of  the  displaced  person,  his 
or  her  agent,  or  employee),  where 
insurance  covering  such  loss,  theft,  or 
damage  is  not  reasonably  available; 

(8)  Credit  checks;  and 

(9)  Other  moving-related  expenses 
that  the  recipient  determines  to  be 
reasonable  and  necessary,  except  the 
following  ineligible  expenses: 

(i)  Interest  on  a  loan  to  cover  moving 
expenses; 

(ii)  Personal  injury; 

(iii)  Any  legal  fee  or  other  cost  for 
preparing  a  claim  for  a  relocation 
payment  or  for  representing  the 
claimant  before  the  recipient;  and 

(iv)  The  cost  of  moving  any  structure 
or  other  real  property  improvement. 

(b)  Moving  expense  and  dislocation 
allo}\'ance.  A  displaced  person  may 
choose  to  receive  a  moving  expense  and 
dislocation  allowance  as  an  alternative 
to  a  payment  for  the  actual  reasonable 
moving  and  related  expenses  described 
in  paragraph  (a)  of  this  section.  The 
amount  of  the  allowance  shall  be 
determined  in  accordance  with  a 
schedule  of  allowances  estabUshed  by 
the  recipient.  Separate  schedules  may 
be  established  for  apartment  units  and 
single-unit  buildings.  The  schedule  of 
allowance  shall  take  into  account: 

(1)  The  nimiber  of  rooms  in  the 
displacement  dwelling,  which  may 
include  outbuildings; 

(2)  Whether  the  displaced  person 
owTis  and  must  move  the  furniture;  and 

(3)  At  a  minimum,  the  kinds  of 
expenses  described  in  §43. 211(a). 

§  43.21 3    Rental  and  purchase  assistance. 

(a)  Summary  of  assistance.  A 
displaced  person  is  entitled  to: 

(1)  Choose  to  receive  either:  (i)  Rental 
assistance,  as  described  in  paragraph  (b) 
of  this  section;  or 

(ii)  Purchase  assistance,  as  described 
in  paragraph  (c)  of  this  section; 

(2)  Payment  of  security  deposit,  as 
described  in  paragraph  (d)  of  this 
section. 

(3)  TemfKJrary  relocation  assistance 
(i.e.,  interim  Hving  costs,  within  the 
meaning  of  section  104(d)),  when 
required  by  §  43.209(d). 


(b)  Rental  assistance.  Each  person  to 
be  displaced  must  be  offered  rental 
assistance  in  accordance  with  the 
following: 

(1)  Cash  assistance.  If  provided  in 
cash  payments,  the  rental  assistance 
shall  be  equal  to  60  times  the  amount 
obtained  by  subtracting  the  contribution 
to  be  made  by  the  displaced  person 
(determined  in  accordance  with 
paragraph  (b)(3)  of  this  section)  from  the 
lesser  of: 

(i)  The  monthly  housing  cost,  as 
defined  in  §  43.5,  for  a  comparable 
replacement  dwelling;  or 
-  (ii)  The  monthly  housing  cost  for  the 
decent,  safe  and  sanitary  replacement 
dwelling  to  which  the  person  relocates. 

(2)  Tenant-based  housing  program 
subsidy,  (i)  All  or  a  portion  of  the 
required  rental  assistance  may  be 
offered  through  a  tenant-based  housing 
program  subsidy  (e.g.,  a  Section  8  rental 
certificate  or  voucher  provided  through 
the  HA.  if  it  is  available  in  accordance 
with  the  HAs  HUD-approved  tenant 
selection  preferences  and  the  person 
qualifies).  If  the  initial  monthly  housing 
program  subsidy  is  less  than  that 
provided  under  paragraph  (b)(1)  of  this 
section,  the  tenant  must  be  provided  a 
cash  rental  supplement  equal  to  60 
times  the  gap.  If  the  term  of  the  housing 
program  subsidy  is  less  than  60  months, 
the  recipient  must  ensure  that  payments 
imder  the  formula  in  paragraph  (b)  of 
this  section  will  be  made  for  the 
remainder  of  the  60-month  period. 

(ii)  Whenever  a  tenant-based  housing 
program  subsidy  is  offered  as  a  full  or 
partial  alternative  to  cash  assistance,  the 
recipient  must  provide  referrals  to 
comparable  replacement  dwellings 
where  the  owmer  is  willing  to 
participate  in  the  housing  program.  If 
the  person  then  refuses  the  tenant-based 
housing  program  subsidy,  or  rents  and 
moves  to  a  unit  where  he  or  she  is 
unable  to  receive  the  housing  program 
subsidy,  the  recipient  shall  have 
satisfied  the  rental  assistance 
requirements  under  this  section.  (In 
such  case,  the  displaced  person  may 
seek  assistance  pursuant  to  the  URA.) 
(3)  Financial  means  standards.  The 
recipient  shall  adopt  a  written  policy 
available  to  the  public  that  describes  its 
standards  for  determining  the 
contribution  that  a  person  is  expected  to 
make  toward  the  monthly  housing  cost 
of  a  comparable  replacement  dwelling. 
This  contribution  shall  not  exceed  30 
percent  of  the  person's  monthly  gross 
income,  imless  the  person  is  a  displaced 
dependent.  The  contribution  of  a 
displac-ed  dependent  shall  not  exceed 
the  monthly  housing  cost  for  the 
displacement  dwelling.  (A  student  or 
resident  of  an  institution  may  be 
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assumed  to  be  a  dependent,  unless  the 
student  or  resident  idemonstrates 
otherwise.)  The  recipient's  standards 
shall  ensure  equal  assistance  within 
each  class  of  persor  s. 

(c)  Purchase  assii  tance.  (1)  As  an 
alternative  to  rental  assistance  under 
paragraph  (b)  of  this  section,  a  displaced 
person  who  purcha  ^s  an  interest  in  a 
housing  cooperativ(  i  or  mutual  housing 
association  and  occ  apies  a  decent,  safe, 
and  sanitary  dwelh:  ig  in  the  cooperative 
or  association,  is  entitled  to  receive  a 
lump-sum  payment  This  lump-sum 
payment  shall  be  ec  ual  to  the 
capitalized  value  of  60  monthly 
installments  of  the  ( moimt  that  is 
obtained  by  subtrac  ing  the  person's 
contribution,  descri  )ed  in  paragraph 
(b)(3)  of  this  section ,  from  the  monthly 
housing  cost  for  a  c<  imparable 
replacement  dwellii  ig. 

(2)  To  compute  th  a  capitalized  value, 
the  installments  shall  be  discounted  at 
the  rate  of  interest  p  aid  on  passbook 
saving  deposits  by  a  federally  insured 
bank  or  savings  and  loan  institution 
conducting  businesj  in  the  recipient 
jurisdiction. 

(d)  Payment  of  set  urity  deposit.  A 
displaced  person  wl  lo  rents  a 
replacement  dwellii  g  is  entitled  to 
payment  for  the  reas  onable  euid 
necessary  cost  of  a  s  jcurity  deposit.  The 
payment  shall  not  e:  :ceed  the  contract 
rent  for  one  month  (  ncluding  utilities 
covered  by  the  lease  ,  unless  the 
recipient  determine!  that  a  higher 
payment  is  justified  The  person  is 

'  entitled  to  keep  any  later  refund  of  the 
deposit. 

(e)  Occupancy req uirenients.To 
qualify  for  replacem  ;nt  housing 
assistance  under  thii  i  section,  the 
displaced  person  mi  st  rent  or  buy,  and 
must  occupy,  a  dece  it,  safe  and  sanitary 
dwelling  within  one  year  after  the  date 
of  displacement. 

§  43.215    Special  reqL  Irements  covering 
manufactured  homes. 

(a)  Mobile  bom 
section  provides 
covering  relocation 
person  displaced 
home  or  manufactured 
used  in  this  section, 
home"  shall  have  thi 
"manufactured  horn 
defined  in  section 
Manufactured 
and  Safety  Standard 
U.S.C.  5402)  and  im] 
regulations  at  24  CFI 

(b)  Cost  ofm 
addition  to  the 
§  43.211(b),  a  displaded 
of  a  mobile  home  wfa  a 
reoccupies  the  mobil » 


fron 


6C3 


expei  ses 


w —  definition.  This 
adc  ttional  guidance 
J  ayments  to  a 
a  manufactured 
home  site.  As 
;he  term  "mobile 
same  meaning  as 
',  as  that  term  is 
of  the  National 
Housing  Construction 
Act  of  1974  (42 
lementing 
3280.2. 
oving}fnobUe home.  Ln 
described  in 


IMI 


owner-occupant 
relocates  and 
home  on  a 


replacement  site  is  eUgible  for  the 
reasonable  and  necessary  costs  of: 

(1)  Moving  the  mobile  home 
(including  packing,  securing,  and 
unpacking  any  items  of  personal 
property); 

(2)  Disassembling,  moving,  and 
reassembling  any  attached 
appurtenances,  such  as  porches,  decks, 
skirtmg,  and  awnings,  anchoring  of  the 
unit,  and  utility  "hook-up"  charges; 

(3)  Repairs  and  modifications 
necessary  so  that  the  mobile  home  can 
be  moved  and  made  decent,  safe,  and 
sanitary,  if  the.  recipient  deterinines  that 
it  would  be  economically  feasible  to  do 
so;  and 

(4)  A  nonretumable  mobile  home  park 
entrance  fee,  to  the  extent  that  it  does 
not  exceed  the  fee  at  a  comparable 
mobile  home  park,  if: 

(i)  The  person  is  displaced  from  a 
mobile  home  park;  or 

(ii)  The  recipient  determines  that 
payment  of  the  fee  is  necessary  to  the 
relocation. 

(c)  Renta] /Purchase  assistance  based 
on  dwelling  and  site.  Both  the  mobile 
home  and  mobile  home  site  must  be 
considered  when  computing  rental/ 
purchase  assistance.  For  example,  the 
displaced  person  may  have  owned  the 
displacement  mobile  homo  and  rented 
the  site,  or  may  have  rented  the  mobile 
home  and  owned  the  site.  Similarly,  a 
person  may  elect  to  purchase  a 
replacement  mobile  home  and  rent  a 
replacement  site,  or  to  rent  the  mobile 
home  and  purchase  the  site.  In  such 
cases,  the  total  assistance  shall  consist 
of  a  payment  for  a  dwelling  and  a 
payment  for  a  site,  each  computed 
under  the  applicable  provisions  in 
§43.213. 

(d)  Replacement  mobile  home/site  not 
available.  The  maximum  rental/ 
purchase  assistance  under  this  section 
shall  be  based  on  the  cost  of  a 
comparable  replacement  mobile  home 
and  suitable  site,  unless  they  are  not 
reasonably  available.  If  a  comparable 
replacement  mobile  home  and  suitable 
site  are  not  reasonably  available,  the 
payment  shall  be  computed  on  the  basis 
of  the  reasonable  cost  of  a  conventional 
comparable  replacement  dwelling. 

(e)  Mobile  home  park.  If  the 
demolition  or  conversion  of  a  portion  of 
a  mobile  home  park  makes  continued 
operation  of  the  park  infeasible, 
necessitating  relocation  of  a  mobile 
home  located  on  the  remainder 
property,  the  occupant  shall  be 
considered  a  displaced  person  who  is 
entitled  to  relocation  payments  and 
other  assistance  under  this  part. 


PART  92— HOME  INVESTMENT 
PARTNERSHIPS  PROGRAM 

2.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C  3535(d)  and  12701- 
12839. 

3.  Paragraph  (c)(6)  of  §92.150  would 
be  revised  to  read  as  follows: 

§  92.150    Submission  of  program 
description  and  certifications. 

•  »         •         *        • 

(c)  *   •   * 

(6)  A  certification  thai  it: 

(i)  Is  following  a  Residential 
Antidisplacement  and  Relocation 
Assistance  Plan  in  accordance  with  the 
requirements  in  24  CFR  part  43; 

(ii)  Will  comply  writh  the  Uniform 
Relocation  Assistance  and  Real  Pjoperty 
Acquisition  Policies  Act  of  1970  and 
implementing  regulations  at  49  CFR  part 
24;  and 

(iii)  Will  comply  with  the 
requirements  in  §  92.353. 

•  •        •        •        * 

4.  The  section  heading  and 
paragraphs  (e),  (h)  introductory  text,  and 
(h)(1)  of  §92.353  would  be  revised  to 
read  as  follows: 

§  92.353    Retocation,  acquisition,  and 
replacement  of  low-income  housing. 

•  •         •         •         * 

(e)  Residential  antidisplacement  and 
relocation  assistance  plan.  Each 
participating  jurisdiction  shall  comply 
with  the  Residential  Antidisplacement 
and  Relocation  Assistance  Plan 
requirements  in  24  CFR  part  43.  These 
requirements  include  one-for-one 
replacement  of  low-income  housing  and 
the  provision  of  relocation  assistance. 
»         »        *        *        « 

(h)  Responsibility  of  participating 
jurisdiction.  (1)  The  jurisdiction  must 
certify  that  it  will  comply  with  the  URA, 
the  regulations  at  49  CFR  part  24,  and 
the  requirements  of  this  section, 
including  the  provisions  on  the 
residential  antidisplacement  and 
relocation  assistance  plan  in  paragraph 
(e)  of  this  section.  The  jurisdiction  must 
ensure  this  compliance  notwithstanding 
any  third  party's  contractual  obligation 
to  the  jurisdiction  to  comply. 


PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

5.  The  authority  citation  for  part  570 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5300- 
5320. 

6.  Paragraph  (h)  of  §  570.303  would  De 
re\'ised  to  read  as  follows: 


§570.303    Certifications. 


(h)(1)  It  is  following  a  Residential  s 
Antidisplacement  and  Relocation 

Assistance  Plan  in  accordance  with  the  / 

requirements  in  24  CFR  part  43.  as  / 

required  by  section  104(d)  of  the  Act;  ii 

(2)  It  will  comply  with  the  Uniform  2 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and  § 
implementing  regulations  at  49  CFR  part 
24:  g 

(3)  It  will  comply  with  the  relocation  u 
requirements  in  §  570.605(1));  and  * 

(4)  It  will  comply  with  the 
requirements  in  §  570.606(d)  governing  j, 
optional  relocation  assistance  imder  n 
section  105(8)(11)  of  the  Act. 


7.  Paragraph  (c){14)(ix)(I)  of  §  570.458 
would  be  revised  to  read  as  follows: 

§  570.458    Full  applications. 

•         •         »         •         « 

(c)  •   •    • 

(14)  •    •    • 

(ix)'-   •   » 

(I)(2)  A  Residential  Antidisplacement 
and  Relocation  Assistance  Plan  in 
accordance  with  the  requirements  of  24 


n 
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§570.303    Certifications. 

»         •         *         *         • 

(h)(1)  It  is  folloxnng  a  Residential 
Antidispiacement  and  Relocation 
Assistance  Plan  in  accordance  with  the 
requirements  in  24  CFR  part  43.  as 
required  by  section  104(d)  of  the  Act; 

(2)  It  will  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and 
implementing  regulations  at  49  CFR  part 
24: 

(3)  It  will  comply  with  the  relocation 
requirements  in  §  570.608(b);  and 

(4)  It  will  comply  with  the 
requirements  in  §  570.606(d)  governing 
optional  relocation  assistance  under 
section  105(a)(ll)  of  the  Act. 

*        •        *        •        • 

7.  Paragraph  (cKl4)(ix)(I)  of  §  570.458 
would  be  revised  to  read  as  follows: 

§570.458    Full  app!lcations. 

*  «  *  •  • 

(c)*   •    ' 

(14)  •    •    * 

(ix)"    •    • 

{I)(2)  A  Residential  Antidispiacement 
and  Relocation  Assistance  Plan  in 
accordance  with  the  requirements  of  24 


34317 


CFR  part  43  (including  the  requirement 
to  certify  that  the  grantee  is  following 
such  a  plan); 

(2)  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and 
implementing  regulations  at  49  CFR  part 
24: 

(3)  The  relocation  requirements  in 
§  570.606(b);  and 

(4)  The  requirements  in  §  570.606(d) 
governing  optional  relocation  assistance 
under  section  105(a)(ll)  of  the  Act;  and 

•  •        •        »        * 

8.  The  section  title  and  paragraph  (c) 
introductory  text  of  §  570.488  would  be 
revised  to  read  as  follows: 

§  570.488    Relocation,  acquisition,  and 
replacement  of  lower  income  housing.  , 

•  *         *         «         « 

(c)  Residential  antidispiacement  and 
relocation  assistance  plan.  Each  State 
shall  ensure  that  each  State  recipient 
certifies  to  the  State  that  the  State 
recipient  is  following  a  Residential 
Antidispiacement  and  Relocation 
Assistance  Plan  providing  one-for-ohe 
replacement  of  lower  income  housing 
and  relocation  assistance  in  accordance 


with  24  CFR  part  43.  Under  section 
106(d)(5)(A)  of  the  Act.  the  State 
recipient  must  also  certify  to  the  State 
that  the  State  recipient  uill  minimize 
the  displacement  of  persons  as  a  result 
of  assisted  activities. 

*  *        *        •        • 

9.  The  section  title  and  paragraph  (c) 
introductory  te.vt  of  §  570.606  would  be 
revised  to  read  as  follows; 

§  570.606    Relocation,  acquisition,  and 
replacement  of  lower  income  housing. 

*  *         «         *         * 

(c)  Residential  antidispiacement  and 
relocation  assistance  plan.  Each  grantee 
shall  comply  with  the  Residential 
Antidispiacement  and  Relocation 
Assistance  Plan  requirements  in  24  CFR 
part  43.  These  requirements  include 
one-for-one  replacement  of  lower 
income  housing  and  the  provision  of 
relocation  assistance. 

*  *        •  ,      »        • 

Dated:  June  27.  1994. 
Henry  G.  Cisneros, 

Secretory'. 
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ENVIRONMENTALj  PROTECTION 
AGENCY 

40  CFR  Parts  141  4nd  142 
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Drinking  Water;  National  Primary 
Drinking  Water  Regulations — Synthetic 
Organic  Chemical)  and  Inorganic 
Chemicals;  National  Primary  Drinking 
Water  Regulations  Implementation; 
Monitoring  for  Unr^ulated 
Contaminants 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  technical 
amendments. 


summary:  In  this  dc  cument.  EPA  is 
amending  the  Natic  nal  Primary 
Ehinking  Water  Reg  ulations  to  correct 
typographical  error ;.  clarify  language 


which  was  unclear 


and  correct  mistakes 


where  the  preamble  correctly  indicated 
the  Agency's  intent  but  the  language  of 
the  regulation  was  i  n  error.  These 
changes  are  intendc  d  to  simplify 
implementation  of  I  he  regulations  by 
reducing  confusion  about  Agency 
requirements. 

EFFECTIVE  DATE:  Thise  amendments  axe 
effective  July  1,  199  4. 

FOR  FURTHER  INFOR*UtK)N  CONTACT: 
Richard  Reding,  Technical  Support 
Division,  Office  of  ( iroimd  Water  and 
Drinking  Water,  En'  'ironmental 
Protection  Agency.  Cincinnati,  Ohio 
45268,  (513)  569-7946. 


iMATION:  In  1987, 
lational  Primary 
lations  for  eight 
I).  In  1991,  EPA 

Primary  Drinking 
ir  38  contaminants 


SUPPLEMENTARY  tNF< 
EPA  promulgated 
Drinking  Water  Reg 
contaminants  {JPha 
promulgated  NaUoi 

Water  Regulations  ^  

(Phase  II).  In  1992,  EPA  promulgated 
National  Primary  D  inking  Water 
Regulations  for  23  contaminants  (Phase 
V).  The  regulations  :ontained»Sh-ors 
which  are  corrected  by  this  document. 
This  dociunent  also  clarifies  the  intent 
of  the  regulatory  re<  uirements  in  cases 
where  the  language  was  confusing  or 
contradictory  with  1  he  preamble. 

The  Administrati  le  Procedure  Act  5 
U.S.C.  553,  provide;  that  when  an 
Agency  finds  good  ( ause,  it  may  issue 
a  rule  wnthout  first  providing  notice  and 
comment  and  makelthe  rule 
immediately  effective.  This  document 
corrects  errors  and  amissions  in  40  CFR 
141  and  142.  These  revisions  are  so 
minor  that  the  Agei^  finds  that  neither 
comment  nor  a  dela  yed  effective  date  is 


necessary  or  in  the  :  lublic  interest. 
Accordingly,  EPA  f  nds  that  there  is 
good  cause  not  to  sc  licit  comment  on 


this  document  and  to  have  the  revisions 
.  immediately  effective. 

Corrections  to  the  Regulation 

This  document  corrects  errors  in  the 
regulatory  language.  These  corrections 
are  described  below. 

This  document  corrects  the  definition 
of  "Initial  compliance  period"  in  §  141.2 
by  inserting  the  "§"  before  141.61  and 
141.62  which  was  mistakenly  omitted. 
This  docimient  also  corrects  141.62(b) 
(11)-(16)  to  (11)-(15),  as  the  table  only 
lists  15  contaminants. 

§§  141.23(d),  (d)(4),  (e),  and  (e)(3)  and 
§  141.62(b)  establish  monitoring 
frequencies  for  transient  non- 
community  water  systems  (TWSs)  for 
nitrate  and  nitrite.  A  definition  for 
transient  non-community  water  system 
was  not  included  in  the  promulgation  of 
the  final  rule.  This  document  amends 
§  141.2  to  include  a  definition  of  a 
transient  non-community  water  system. 

This  docxmient  adds  the  effective 
dates  for  the  regulations  promulgated 
July  17,  1992,  and  the  regulations 
contained  in  Subpart  I — Control  of  Lead 
and  Copper,  to  §  141.6,  the  general 
section  on  effective  dates  for  part  141. 

This  docimient  corrects  a  reference  in 
§  141.6(h)  from  §  141(0(16)  to 
§  141.24(f)(16). 

This  docimient  corrects  errors  in 
§  141.23(a)(1)  and  (2)  by  revising 
§  141.23(a)(1)  and  (2)  and  §  141.23(c)(1) 
by  replacing  the  starting  dates  with  the 
term  "initial  compliance  period."  The 
January  1, 1993  starting  date  fisted  in 
the  current  regulations  will  not  be  valid 
for  future  regulations.  The  "three  year 
cycle"  in  the  current  regulations  in 
§  141.23(c)  predates  the  Standardized 
Monitoring  Framework  compliance 
cycle  and  needs  to  be  explicitly 
consistent  with  it. 

This  document  adds  the  Phase  V 
inorganic  contaminants  (antimony, 
beryllium,  cyanide,  nickel  and  thallium) 
to  paragraphs  §  141.23(a)(5), 
§  141.23(f)(1)  and  §  141.23(i)(2),  which 
refer  to  monitoring  requirements.  The 
Phase  V  Federal  Register  Notice, 
specifically  57  FR  31819,  indicates  that 
the  monitoring  requirements  for  these 
contaminants  conform  to  those  already 
listed  for  the  inorganic  contaminants  in 
these  paragraphs,  and  that  the  intention 
was  to  add  them  to  these  paragraphs. 
These  additions  were  inadvertently 
omitted. 

This  document  puts  the  method  title 
"Atomic  Absorption;  Platform"  in  the 
table  in  §  141.23(a)(4)(i)  to  be  consistent 
with  the  way  Table  1 1  appeared  on  page 
31798  of  the  preamble  to  the  final  Phase 
V  rule  (July  17, 1992).  It  also  deletes 
footnote  1  which  referred  to  Appendix 
A  of  EPA  Method  200.7  since  the 


appendix  has  been  incorporated  in"  the 
text  of  the  method;  this  change  is  also 
consistejit  with  how  Table  11  appeared 
in  the  preamble. 

This  document  clarifies  that  States 
may  grhnt  a  monitoring  waiver  for 
cyanide  if  the  State  determines  the 
system  is  not  vulnerable  by  virtue  of  no 
proximity  tq  an  industrial  source  of 
cyanide.  The  preamble  to  the  final  rule 
said  this  clarification  was  contained  in 
the  final  rule  but  it  was  omitted. 

This  document  corrects  a 
typographical  error  in  §  141.23(c)(5)(iii). 
This  document  clarifies  a  statement  in 
§  141.23(i)  (1)  and  (2)  that  compliance 
for  each  contaminant  is  determined 
separately. 

This  document  corrects  a 
typographical  error  in  §  141.23(i)(l)  by 
changing  the  term  "our"  to  "out." 

This  document  eliminates  the 
paragraph  numbered  §  141.23(k)(l), 
replaces  it  with  the  paragraph  currently 
numbered  §  141.23(k)(4),  and  then 
renumbers  the  remaining  paragraphs.  It 
also  corrects  a  typographical  error  in  a 
table  heading  in  the  new  §  141.23(k)(l) 
and  a  typographical  error  in  the  method 
applicable  to  antimony  ("Method  220.9" 
should  be  "Method  200.9"). 

The  document  corrects  misspelled 
words  in  §  141.23  (q)(3)  and  (q)(4), 
which  should  both  read  "Coupled",  not 
"Coupledd"  or  "Couple". 

This  document  deletes  sections 
describing  sampling  and  analytical 
requirements  (§  141.24  (a)  through  (e)), 
which  refer  to  endrin.  Phase  V  amended 
the  existing  regulations  for  endrin  by 
deleting  the  MCL  for  endrin  from 
§  141.12  and  adding  the  MCL  to 
§  141.61(c),  and  by  including  sampling 
and  analytical  requirements  for  endrin 
in  §  141.24(h).  These  requirements  were 
immediately  effective  (August  17, 1992). 
Accordingly,  it  is  clear  that  the 
provisions  of  141.24  (a)  through  (e)  were 
superfluous;  they  were  unintentionally  . 
retained  and  are  now  deleted. 

This  document  corrects  a 
typographical  error  in  the  designation  of 
"21"  to  "(21)"  in  §  141.24(f)(4). 

This  document  corrects  references  to 
"approved  laboratories"  which  should 
refer  to  "certified  laboratories"  in 
several  sections.  - 

This  document  corrects  §  141.24(0(7) 
and  §  141.24(0(10)  by  inserting  the  term 
"non-community"  which  was 
mistakenly  omitted  after  the  term  "non- 
transient".  NTNCWS  is  a  defined  term 
in  the  regulations  (§  141.2);  "non- 
transient"  is  not  a  term  used  in 
NPDWRs. 

This  document  corrects  an  omission 
in  §  141.24  (0(14)(i)  and  (h)(10)(i)  by 
specifying  the  follow-up  procedures  to 
be  taken  when  composite  samples 


exceed  the  specified  level  The 
paragraph  currently  states  that,  if  the 
results  of  the  composite  sample  are 
above  specified  levels,  a  follow-up 
sample  fi^m  each  of  the  composite  sites 
must  be  taken  within  14  days.  The 
paragraph  then  needs  to  state  that  the 
follow-up  samples  need  to  be  analyzed 
for  the  contaminants  which  were  above 
specified  levels.  The  correct  follow-up 
language  appears  in  §  141.23CaK4j(i)  for 
inorganic  contaminants  but  was 
inadvertently  omitted  in  §  141.24  on 
organic  contaminants. 

This  document  corrects  §  141.24 
(0(14Miii)  by  replacing  the  text  with  text 
consistent  with  §  141.24(h)(10)(iii), 
which  was  the  original  intent  of  the 
regulations,  as  discussed  on  page  31826, 
column  2  line  1  of  the  Fi?.  July  17, 1992. 
This  document  completes  the  citation 
of  a  manual  in  §  141.24(0(16)  by  adding 
the  date  of  publication  of  the  manual.  It 
also  updates  the  toll-free  telephone 
niunber  cited  in  the  paragraph. 

This  document  deletes  §  14t.24(g). 
These  peragraphs  are  from  the  Phase  I 
rule  11987)  and  refer  to  the  original  eight 
volatile  organic  chemicals  (VOCs).  The 
preamble  bom  the  Phase  II  rule  (1991) 
states  our  intention  was  to  have 
identical  monitoring  requirements  for 
all  18  VOCs,  as  discussed  on  page  3561, 
column  2.  paragraph  c.  of  the  FR, 
January  30, 1991.  The  paragraphs  in 
§  141.24(g)  wwe  replaced  B^ 
superseded  by  those  in  §  141.24(f),  but 
were  inadvertently  left  in  the  text  and 
are  now  deleted. 

This  document  darifies  the  intent  of 
§  141.24(h)(4)  to  specify  that  mom'toring 
begins  in  the  "Initial  compliance 
period."  Currently,  the  regulations 
specify  January  1. 1993,  a  date  which 
v«ll  not  be  valid  for  the  next  set  of 
regulations. 

This  document  reinserts 
subparagraphs  §  141.24(h)(10)[iJ.  ixi], 
and  (iii)  which  were  inadvertentfy 
deleted  by  the  Phase  V  FR.  July  17. 
1992,  which  did  not  state  that  onfy  the 
introductory  text  was  to  be  replaced. 

This  document  corrects  an  omission 
in  §  141.24(h)(l2)  to  add  the  citation  to 
the  July  1990  methods  manual,  which 
contains  the  methods  promulgated  new 
with  Phase  V:  Methods  547, 548, 549, 
550,  and  55Q.1.  This  document  also 
adds  a  new  subparagraph  in 
§  141.24(hKl2)  to  cite  Method  506 
which  was  discussed  in  the  preamble 
but  omitted  frcun  the  rule. 
This  document  corrects 
§  141.32(eK62)  by  replacing  the  number 
"0.004'|  with  the  correct  value  of 
"0.006",  the  maximum  contaminant 
level  as  established  by  §  141.61(c). 
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exceed  the  specified  leveL  The 
paragraph  currentry  states  that,  if  the 
results  of  the  composite  sample  are 
above  specified  levels,  a  follow-up 
sample  from  each  of  the  composite  sites 
must  be  taken  within  14  days.  The 
paragraph  then  needs  to  state  that  the 
foIIow-up  samples  need  to  be  analyzed 
for  the  contaminants  which  were  above 
specified  levels.  The  correct  follow-up 
language  appears  in  §  141.23(aK4Ki)  for 
inorganic  contaminants  but  was 
inadvertently  omitted  in  §  141.24  on 
organic  contaminants. 

This  document  corrects  §  141.24 
(fl(14Miii)  by  replacing  the  text  with  text 
consistent  with  §  141.24(h)(10)(iii), 
which  was  the  original  intent  of  the 
regulations,  as  discussed  on  pa%e  31826. 
column  2  line  1  of  the  FR,  July  17, 1992. 
This  document  completes  the  citation 
of  a  manual  in  §  141.24(0(16)  by  adding 
the  date  of  publication  of  the  manual.  It 
also  updates  the  toll-free  telephone 
number  cited  in  the  paragraph. 

This  document  deletes  §  141.24(g). 
These  paragraphs  are  from  the  Phase  I 
rule  (1987)  and  refer  to  the  original  eight 
volatile  organic  chemicals  (VOCs).  The 
preamble  from  the  Phase  11  rule  (1991) 
states  our  intention  was  to  have 
identical  monitoring  requirements  for 
all  18  VOCs,  as  dismissed  on  page  3561, 
column  2.  paragraph  c  of  the  FR, 
January  30, 1991.  The  paragraphs  in 
§  141.24(g)  were  replaced  and 
superseded  by  those  in  §  141.24(f).  but 
were  inadvertently  left  in  the  text  and 
are  now  deleted. 

This  documeiTt  darifies  the  intent  of 
§  141.24(h)(4)  to  specify  that  mom'toring 
begins  in  the  "Initial  compliance 
period."  Currently,  the  regulations 
specify  January  1,  1993.  a  date  which 
will  not  be  vaKd  for  the  next  set  of 
regulations. 

This  docmnent  reinserts 
subparagraphs  §  141.24(h)(I0)CiJ.  Ui], 
and  (iii)  which  were  inadvertently 
deleted  by  the  Phase  V  FR.  July  17, 
1992,  which  did  not  state  that  only  the 
introductory  text  was  to  be  replaced. 

This  document  corrects  an  omission 
in  §  141.24(h)(12)  to  add  the  citation  to 
the  July  1990  methods  manual,  which 
contains  the  methods  promulgated  new 
with  Phase  V:  Methods  547, 548, 549, 
550,  and  55Q.1.  This  document  also 
adds  a  new  subparagraph  in 
§  141.24(hMl2]  to  cite  Method  506 
which  was  discussed  in  the  preamble 
but  omitted  from  the  rule. 
This  document  corrects 
§  141.32(eK62)  by  replacing  the  number 
"0.004'|  with  the  correct  value  of 
"0.006",  the  maximum  contaminant 
level  as  established  by  §  141.61(c). 


This  doctunent  ctorects  several 
typographical  errors  in  §  141.32(e]  (30), 
(33).  (35)  and  (41). 

This  document  corrects  the  title  of 
§  141.40  to  read  "contaminants"  rather 
than  "chemicals". 

This  document  makes  corrections  to 
§  141.40(e)  as  "Chlorobenzene"  is 
currently  regulated  as 
"Monochlorobenzene",  and 
"Dibromomethane"  was  mistakenly 
omitted. 

This  document  corrects  an  error  in 
§  141.40(g)  to  dte  the  correct  version  of 
the  methods  manual  By  deleting  the 
specific  reference  to  the  manual  in  this 
paragraph,  and  referring  instead  to 
§  141.24(f)(16)  where  the  manual  is  also 
hsted.  EPA  reduces  the  chance  in  the 
future  that  the  reference  will  be  updated 
in  one  paragraph  but  not  the  other.  The 
telephone  immber  at  the  end  of  the 
paragraph  is  also  updated. 

This  document  replaces  references 
which  have  been  superseded  by  Phase 
II  and  Phase  V  and  which  should  have 
been  revised. 

This  document  deletes  1.2,4- 
Trichlorobenzene  from  the  hst  of 
unregulated  contaminants  in  §  141.40rj). 
This  contaminant  became  a  regulated 
contaminant  in  regulations  promulgated 
on  July  17, 1992  (57  FR  31776)  and, 
therefore,  no  longer  Is  an  unregulated 
contaminant.  Other  contaminants  which 
had  previously  been  listed  in  §  141.40(j) 
were  deleted  in  the  Jufy  1 7, 1992, 
regulation  but  1,2.4-Trichlorobenzene 
was  overlooked. 

This  document  corrects  several 
typographical  errors  in  the  "List  of 
Unregulated  Organic  Contaminants;"  in 
§  141.40(n){ll)  and  adds  a  reference  to 
where  the  manuals  containing  the 
methods  can  be  found. 

This  document  corrects  the  effective 
date  of  the  regulation  of  endrin 
discussed  in  §  141.60(a)(3)  to  be 
consistent  with  the  date  shown  in  the 
effective  date  section  at  the  begiiming  of 
the  r^ulaticm. 

This  document  corrects  the  table  in  § 
141.61(b).  which  lists  best  available 
technology  for  the  organic 
contaminants.  The  changes  made  to 
Table  §  141.61(b)  in  57  FR  31846  of  July 
17. 1992  should  have  specified  by 
asterisks  that  the  new  table  was  to  be 
added  to  the  existing  tabk,  and  was  not 
to  supersede  iL  The  asterisks  were 
inadvertently  omitted,  and  consequently 
the  rest  of  the  table  is  presented  as 
"superseded  text"  in  the  CFR  40  1993 
Edition.  This  document  merges  the  two 
tables  and  includes  all  the  contaminants 
in  both  tables  and  the  "OX"  column. 
The  word  "synthetic"  is  removed,  since 
the  merged  tabte  will  include 
contaminants  referred  to  as  "VOCs" 


(volatile  organic  contaminants)  as  well 

as  "SOCs"  (synthetic  organic 

contaminants). 
This  document  corrects  the  best 

available  technology  hsting  for 

toxaphene  and  toluene  in  §  141.61(b)  to 

make  them  consistent  with  the  listing  in 

§  142.62(a).  It  also  corrects  a 

typographical  error  in  the  CAS  number 

for  glyphosate. 
This  document  corrects  the  MCL  for 

aldicarb  sulfono  listed  in  §  141.61(c). 
This  document  corrects  a 

typographical  error  in  the  spelling  of 

"ultraviolet"  in  §  141.62(c). 
This  document  corrects  the  best 

available  technology  listing  for  alachlor 

and  hexachlorobenzene  in  §  142.62  to  be 
consistent  with  the  technology  hsted  for 
these  two  contaminants  in  §  141.61.  and 
corrects  the  spelling  of  "dalapoo." 

This  document  corrects  typograjrfiical 
errors  in  the  table  headings  identifying 
best  available  technologies  for  achieving 
compliance  with  the  maximum 
contaminant  levels  for  organic 
chemicals.  Packed  Tower  Aeration  was 
incorrectly  ^>hreviated  as  "PAT"  and 
Granular  Activated  Carbon  ¥»as 
incorrectly  abbreviated  as  "GAO"  in 
§  142.62(a). 

This  document  corrects  a 
typographical  error  in  the  "Key  to  BATS 
in  Table"  in  the  tabfe  entitled  "BAT  for 
Inorganic  Compounds  Listed  in  Secticm 
141.62(B)"  in  §  141.62(c).  The  tabfe  title 
currently  has  a  superscript  "6"  rather 
than  the  word  "Section." 

Economic  Aaalysis 

Under  Executive  Order  12^6  (58  FR 
51735  (October  4.  1993)),  the  Agency 
must  determine  whether  the  r^ulatory 
action  is  "significait"  and  therefore 
sul^ect  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Oder  defines  "significant 
regulato.ry  action"  as  one  that  is  hkefy 
to  resuh  in  a  rule  that  may: 

fa)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
ecOTiomy.  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  heahh  or  safety,  or 
State,  local,  or  tribal  governments  a» 
communities; 

(b)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(c)  Materially  alter  the  budgetary 
impact  on  entitlements,  grants,  user 
fees,  or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(d)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
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Because  this  rule  tnakes  only 
technical  corrections  to  previous  rules, 
it  is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is,  therefoije,  not  subject  to 
OMB  review. 

Other  Requirements 

A.  Regulatory  Flexibility  Analysis 

The  Regulatory  Fie:  ability  Act 
requires  EPA  to  consider  the  effect  of 
regulations  on  small  ^tities  (5  U.S.C. 
602  et  seq.).  If  there  is  a  significant 
economic  effect  on  a  !  ubstantial  number 
of  small  entities,  the  I  kgency  must 
prepare  a  Regulatory  Flexibility 
Analysis  (RFA)  describing  alternatives 
that  would  minimize  the  impact.  The 
impact  of  the  requirements  corrected 
and  clarified  in  diis  rile  was  assessed 
at  the  time  the  requirements  were 
imposed.  Thus,  there  lis  no  additional 
impact  imposed  by  thjese  regulations, 
and  a  Regulatory  Fle^f  biUty  Analysis  is 
not  required. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  Phase  I, 
II,  and  V  rules  were  approved  by  OMB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  ai  the  time  the  rules 
were  promulgated.  N(  i  additional 
requirements  are  imp  3sed  by  these 
technical  amendments. 

C.  Federalism  Review 

Executive  Order  12  512  requires  all 
Federal  agencies  to  cc  nsider  legislative 
and  regulatory  propot  lals  and  other 
major  policy  actions  lb  determine  if  they 
have  substantial  effects  on  federalism 
goals  and  principles  £  s  set  forth  in  the 
Executive  Order.  Acording  to  EPA's 
Guideline  for  Implem  anting  Executive 
Order  12612:  Federalism,  "(ilf  an  EPA 
action  is  mandated  o^  the  necessary 
means  to  carry  it  out 
statute,  then  no  furth^ 
assessment  is  requi 
which  are  being  co 

rule  were  required  byj  statute.  Thus,  no 
federalism  assessment  was  required  to 
support  the  original  riiles  or  these 
technical  amendmenljs. 

List  of  Sub)ects  in  40  |CFR  Parts  141  and 
142 

Environmental  protection. 
Administrative  practijce  and  procedure, 
Chemicals,  Reporting  and  recordkeeping 
requirements.  Water  iupply. 

Dated:  June  21. 1994. 
Robert  Perdasepe,  * 

Assistant  Administratoiyor  Water. 

Parts  141  and  142  df  Chapter  I  of  Title 
40  of  the  Code  of  Fe<^ral  Regulations 
are  amended  as  follows: 


imphed  by 
r  federalism 
."The  regulations 
ted  by  today's 


PART  141— [AMENDED] 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l,  300g-2, 
300g-3.  300g-4.  300g-5.  300g-6,  300J-4.  and 
300J-9. 

§141^    [Amended] 

2.  In  §  141.2,  in  the  definition  of 
Initial  compliance  period,  before 
"141.61"  and  "141.62."  add  "§  ".  Also, 
change  the  designation  "§  141.62(b) 
(11H16)"  to  "§  141.62(b)  (IIHIS)". 

3.  §  141.2  is  amended  by  adding,  in 
alphabetical  order,  a  definition  for 
"Transient  non-community  water 
system"  to  read  as  follows: 

§141.2    Definitions. 

***** 

Transient  non-community  water 
system  or  TWS  means  a  non-community 
water  system  that  does  not  regularly 
serve  at  least  25  of  the  same  persons 
over  six  months  per  year. 


§141.6    [Amended] 

4.  In  §  141.6,  revise  paragraph  (a)  to 
read  as  follows: 

§141.6    Effective  dates. 

(a)  Except  as  provided  in  paragraphs 
(a)  through  (h)  of  this  section,  and  in 
§  141.80(a)(2),  the  regulations  set  forth 
in  this  part  shall  take  effect  on  June  24, 
1977. 
*         •         •         *         • 

5.  In  §  141.6(h),  revise  the  reference 
"§  141(f)(16)"  to  read  "§  141.24(f)(16)". 

§141.23    [Amended] 

6.  In  §  141.23  revise  paragraphs  (a)(1), 
(a)(2)  including  the  note,  and  (a)(5)  to 
read  as  follows: 

§  141.23    Inorganic  chemical  sampling  and 
analytical  requirements. 

***** 

(a)*   *   • 

(1)  Groundwater  systems  shall  take  a 
minimum  of  one  sample  at  every  entry 
point  to  the  distribution  system  which 
is  representative  of  each  well  after 
treatment  (hereafter  called  a  sampling 
point)  beginning  in  the  initial 
compliance  period.  The  system  shall 
take  each  sample  at  the  same  sampling 
point  unless  conditions  make  another 
sampling  point  more  representative  of 
each  source  or  treatment  plant. 

(2)  Surface  water  systems  shall  take  a 
minimum  of  one  sample  at  every  entry 
point  to  the  distribution  system  after 
any  appUcation  of  treatment  or  in  the 
distribution  system  at  a  point  which  is 
representative  of  each  source  after 
treatment  (hereafter  called  a  sampling 
point)  beginning  in  the  initial 


compliance  period.  The  system  shall 
take  each  sample  at  the  same  sampling 
point  unless  conditions  make  another 
sampling  point  more  representative  of 
each  source  or  treatment  plant 

Note:  For  purposes  of  this  paragraph, 
sxirface  water  systems  include  systems  with 
a  combination  of  surface  and  ground  sources. 
***** 

(5)  The  frequency  of  monitoring  for 
asbestos  shall  be  in  accordance  with 
paragraph  (b)  of  this  section:  the 
frequency  of  monitoring  for  antimony, 
barium,  beryllium,  cadmium, 
chromium,  cyanide,  fluoride,  mercury, 
nickel,  selenium  and  thalUum  shall  be 
in  accordance  with  paragraph  (c)  of  this 
section;  the  frequency  of  monitoring  for 
nitrate  shall  be  in  accordance  with 
paragraph  (d)  of  this  section;  and  the 
frequency  of  monitoring  for  nitrite  shall 
be  in  accordance  with  paragraph  (e)  of 
this  section. 

*  *        *        •        * 

7.  In  the  table  in  §  141.23(a)(4)(i),  add 
immediately  below  "Atomic 
Absorption;  Furnace"  in  the  third 
column  for  "Antimony"  "Nickel"  and 
"Thallium"  the  words  "Atomic 
Absorption;  Platform";  in  the  third 
column  for  "Beryllium"  remove  "xl" 
and  add  the  words  "Atomic  Absorption; 
Platform";  remove  footnote  1;  and 
redesignate  footnotes  2  through  6  as 
footnotes  1  through  5. 

8.  In  §  141.23(c)(1),  delete  the  phrase 
"once  every  three  years"  and  substitute 
"during  each  compliance  period". 

9.  In  §  141.23,  add  a  sentence  to  the 
end  of  paragraph  (c)(2)  to  read  as 
follows: 

_•**** 

(c)*  •  • 

(2)  *  •  *  States  may  grant  a  public 
water  system  a  waiver  for  monitoring  of 
cyanide,  provided  that  the  State 
determines  that  the  system  is  not 
vulnerable  due  to  lack  of  any  industrial 
source  of  cyanide. 
***** 

10.  In  §  141.23(c)(5)(iii),  revise  the 
word  "prcoedures"  to  read 
"procedures". 

11.  In  §  141.23,  revise  paragraph  (f)(1) 
to  read  as  follows: 

•  *        *        •        • 

(0*  *  • 

(1)  Where  the  results  of  sampling  for 
asbestos,  antimony,  barium,  beryllium, 
cadmium,  chromium,  cyanide,  fluoride, 
mercury,  nickel,  selenium  or  thallium 
indicate  an  exceedance  of  the  maximum 
contaminant  level,  the  State  may  require 
that  one  additional  sample  be  collected 
as  soon  as  possible  after  the  initial 
sample  was  taken  (but  not  to  exceed  two 
weeks)  at  the  same  sampling  point. 


12.  In  §  141.23{iKl).  in  the  first 
sentence  revise  the  phrase  "and 
thallium"  to  read  "or  thallium"  and,  in 
the  second  sentence  revise  the  word 
"our"  to  read  "out". 

13.  In  §  141.23(i)(2j,  revise  the  first 

sentence  to  read: 
(i)*   .  * 

(2)  For  systems  which  are  monitoring 
annually,  or  less  frequently,  the  system 
is  out  of  compliance  with  the  maximum 
contaminant  levels  for  asbestos, 
antimony,  barium,  berylliimi.  cadmium^ 
chromium,  cyanide,  fhioride.  mercury, 
nickel,  selenium  or  thallium  if  the  level 
of  a  contaminant  at  any  sampling  point 
is  greater  than  the  MCL  *  •   * 
*        •        *        •        * 

14.  §  141.23  is  amended  by  removing 
paragraph  (k)(l)  and  redesignating 
paragraph  (k)(4)  as  paragraph  (k)(l), 
paragraph  (k)(5)  as  paragraph  (k)(4),  and 
paragraph  (k)(6)  as  paragraph  (kM5). 

15.  In  the  table  headings  in  newly 
designated  §141.23(kMl).  inthe^econd 
column,  revise  the  word  "Methodogy" 
to  read  "Methodology".  In  the  table,  in 
the  third  column,  for  Antimony,  Atomic 
Absorption;  PlatfOTm  revise  "2'20.9"  to 
read  "200.9". 

16.  hi  §  141.23(q)(3),  remove  the 
second  "d"  at  the  end  of  the  word 
"Coupledd".  In  §  141.23(q)(4),  add  a  "A" 
to  the  end  of  the  word  "Couple". 

§141.24    [Amended] 

17.  In  §  141.24,  remove  and  resexve 
paragraphs  (a)  through  (e). 

18.  in  S  141.24(f)(4),  revise  the 
number  "21"  to  read  "(21)". 

19.  to  §  141.24(f)(7)  and  (fjtio).  in  the  . 
first  sentence  afterthe  word  "non- 
transient",  add  "non-ccKnmunity". 

20.  In  S  141.24(fl(20).  revise  the 
reference  to  "approved  laboratory"  to 
read  "certified  laboratory". 

21.  In  §  141.24,  revise  paragraphs 
(f)(14)(i)  and  (fXl4)|iii)  to  read  as 
fblloivs: 

*  •        •        •        • 

(14)  *  •  * 

(i)  If  the  concentration  in  the 
composite  sample  is  greater  than  or 
equal  to  0.0005  mg/1  for  any 
contaminant  listed  in  §  141.61(a).  then  a 
follow-up  sample  must  be  taken  within 
14  days  at  each  sampling  point  included    ] 
in  the  composite,  and  be  analyzed  for 
that  contaminanL 

*  •        •        •        • 

Jiii)  If  the  population  served  by  the  ] 

system  is  >  3,300  persons,  then  ) 

compositing  may  only  be  permitted  by       i 
the  State  at  sampling  paints  within  a 
single  system.  In  systems  serving  5 
3300  persons,  the  State  may  permit 
comporting  among  diffiBrent  systems 
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12.  In  §  141.23{i)(l).  in  the  first 
sentence  revise  the  phrase  "and 
thallium"  to  read  "or  thallium"  and,  in 
the  second  sentence  revise  the  word 
"our"  to  read  "out". 

13.  In  §  141.23(i)(2),  revise  the  first 
sentence  to  read: 

(i)*   •  * 

(2)  For  systems  which  are  monitoring 
annually,  or  less  frequently,  the  system 
is  out  of  compliance  with  the  maximum 
contaminant  levels  for  asbestos, 
antimony,  barium,  beryllium,  cadmium^ 
chromium,  cyanide,  fluoride,  mercury, 
nickel,  selenium  or  thaUium  if  the  level 
of  a  contaminant  at  any  sampling  point 
is  greater  than  the  MCL  *  •  * 
•         •         *         •        ♦ 

14.  §  141.23  is  amended  by  removing 
paragraph  (k)(l)  and  redesignating 
paragraph  {k)(4)  as  paragraph  (k)(lj, 
paragraph  (k)(5}  as  paragraph  (k)(4),  and 
paragraph  (k)(6)  as  paragraph  {ki(5). 

15.  In  the  table  headings  in  newly 
designated  §141.23(kMl>,  in  the^econd 
column,  revise  the  word  "Metbodogy" 
to  read  "Methodology".  In  the  table,  in 
the  third  column,  for  Antin»ny,  Atomic 
Absorption:  PlatftHin  revise  "220.9"  to 
read  "200.9". 

16.  hi  §  141.23(q)(3},  remove  the 
second  "d"  at  the  end  of  the  word 
"Coupledd".  In  §  141.23(q)(4),  add  a  "d" 
to  the  end  of  the  word  "Couple". 

§141.24    [Amended] 

17.  In  §  141.24,  remove  and  resexve 
paragraphs  (a)  through  (e). 

18.  In  §  141.24(f)(4).  revise  the 
number  "21"  to  read  "(21)". 

19.  hi  §  141.24(f)(7)  and  (f)(10).  in  the 
first  sentence  after  the  word  "non- 
transient",  add  "non-cwnmunity". 

20.  hi  S  141.24(f)(20).  revise  the 
reference  to  "approved  laboratory"  to 
read  "certified  laboratory". 

21.  In  S  141.24,  revise  paragraphs 
(f)(14)(i)  and  (f)(14)(iii)  to  read  as 
follows: 

•         *         •         •        • 

(f)  *  *  • 

(14)  *  •  * 

(i)  If  the  concentration  in  the 
composite  sample  is  greater  than  or 
equal  to  0.0005  mg/1  for  any 
contaminant  listed  in  §  141.61(a),  then  a 
follow-up  sample  must  be  taken  within 
14  days  at  each  sampling  point  included 
in  the  composite,  and  be  analyzed  for 
that  contaminant 


(iii)  If  the  population  served  by  the 
system  is  >  3,300  persons,  then 
compositing  may  only  be  permitted  by 
the  State  at  sampling  paints  within  « 
single  system.  In  systems  serving  i 
3.300  persons,  the  State  may  permit 
compositing  among  different  systems 


provided  the  5-sample  limit  is 

maintained. 

22.  in  §  141.24(f){16),  after  "EPA/eOO/ 
4-68/039,"  add  "December  1989, 
Revised  July  1991".  Also,  revise  the  toll- 
free  telephone  number  at  the  end  of  the 
paragraph  fi^m  "800-336-^700"  to  read 
"800-553-6847". 

23.  In  §  141.24,  remove  and  reserve 
paragraph  (g). 

24.  In  §  141.24,  revise  paragraph 
(h)(4)(i)  to  read  as  follows: 

•  -*••• 

(h)  *  •  * 

(4)  *  •  • 

(i)  Each  community  and  non-transient 
non-community  water  system  shall  take 
four  consecutive  quarterly  samples  for 
each  contaminant  listed  in  §  141.61(c) 
during  each  compliance  period 
beginning  with  the  initial  compliance 
period. 
»        •        •        •        • 

25.  In  §  141.24,  add  paragraphs 
(h)(10)(i),  (h)(10){ii),  and  (h)(10)(iii)  to 
read  as  follows: 

•  •        *        •        • 

(b)  •  •  • 

ho)  •  •  • 

(i)  If  the  concentration  in  the 
composite  sjimple  detects  one  or  more 
contaminants  listed  in  §  141.61(c),  then 
a  follow-up  sample  must  be  taken 
within  14  daj-s  at  each  sampling  point 
included  in  the  composite,  and  be 
analyzed  for  that  contaminant. 

(ii)  If  duplicates  of  the  original  sample 
taken  from  each  samphng  point  used  in 
the  composite  are  available,  the  system 
may  use  these  duplicates  instead  of 
resamphng.  The  duplicate  must  be 
analyzed  and  the  results  reported  to  the 
State  within  14  days  of  collection. 

(iii)  If  the  peculation  served  by  the 
system  is  >3,300  persons,  then 
compositing  may  only  be  permitted  by 
the  State  at  sampling  points  within  a 
single  system.  In  systems  serving  < 
3.300  persons,  the  State  may  permit 
compositing  among  different  systems 
provided  the  5-sample  limit  is 
maintained. 


26.  In  §  141.24.  revise  paragraph 
OiHl2)  introductory  text  and  add 
paragraph  (hUl2)lxv)  to  read  as  follows: 


600/4-88/039,  December  1988,  Revised 
July  1991  and  in  "Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Watei^SuppIement  I". 
EPA/600/4-90/020.  July  1990,  and 
"Supplement  II".  EPA/600/R-92/129. 
August  1992.  Environmental  Monitoring 
Systems  Laboratory,  Qacinnati,  OH 
45268.  These  documents  are  available 
from  the  National  Technical  Information 
Service  (NTIS)  NTIS  PB91-231480, 
PB91-146027  and  PB92-207703,  li.S. 
Department  of  Commerce.  5285  Port 
Royal  Road.  Springfield,  Virginia  22161. 
The  NTIS  toll-free  number  is  1-800- 
553-6847. 

•  •         »         »         » 
(xv)  Method  506,  "Determination  of 

Phthalate  and  Adipale  Esters  in 
Eh-inking  Water  by  Liquid-Liquid 
Extraction  or  Liquid-Solid  ExUaction 
and  Gas  Chromatography  with 
Photoioniration  Detection."  Method  506 
can  be  used  to  measure  di(2-ethylhexyl) 
adipate  and  di(2-ethylhexyl)  jrfithalate. 

•  «         •         •         • 

§141.28    [Amended} 

27.  In  §  141.28,  remove  "Approved 
laboratories"  in  the  heading  and  add 
"Certified  laboratories",  and  renwve 
"laboratory  approved"  in  paragraph  (a) 
and  add  "laboratory  certified". 

§141.32    (Amcndedl 

28.  hi  S 141  J2(e)(30).  the  second 
sentence  should  be  revised  to  read 
"This  organic  chemical  is  a  pesticide 
used  to  control  termites.". 

29.  hi  §  141.32(e)(33),  the  last 
sentence  should  be  revised  to  read 
"Chinking  water  that  meets  the  EPA 
standard  is  associated  with  Uttle  to  none 
of  this  risk  and  is  considered  safe  with 
le^wct  to  cJs-1.2-dichk»oethylene." 

3a  ha  §  141.32(eM35),  the  word 
••rwrofr*  in  the  third  sentence  should  be 
revised  to  read  "runoff*. 

31.  hi  §  Ul  J2(e)(41),  the  word 
"eposure-  in  the  first  sentence  should 
be  revised  to  read  "exposure". 

32.  In  §  141  J2(e)(62),  before  the  wocd 
"parts",  revise  the  number  "0.004"  to 
read  "0.006". 


(h)  •  •  • 

(12)  Analysis  for  the  contaminants 
Ksted  ui  §  141.61(cJ  and  for  endrin  in 
§  141.12(a)  shall  be  conducted  using  the 
following  EPA  methods  or  their 
equivalent  as  approved  by  EPA.  These 
methods  are  conUined  in  "Methods  for 
the  Determination  of  Organic 
Compounds  in  Drinking  Water,"  EPA/ 


SUt>40    {Ameadedl 

33.  In  the  title  of  §  141.40,  revise  the 
word  "chemicals"  to  reed 
"contaminants". 

34.  b»  §  141.40(e)(5),  nnrise  the  word 
**Chlorobenzene"  to  read 
THbromomethane'*. 

35.  In  §  141.40,  revise  paragraph  (g)  to 
read  as  follows  §  141.40  Special 
monitoring  for  inorganic  and  organic 
contaminants. 

•        •        •        •        • 

(g)  Anal3fsis  for  the  organic 
contaminants  in  paragraphs  (e)  and  (j)  of 
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this  section  shall  be  co|iducted  using 
the  recommended  EPA{  methods,  or 
their  equivalent  as  determined  by  EPA. 
These  methods  are  contained  in  the 
reference  at  §  141.24(0(16). 

•  *  *  •  J 

36.  In  §  141.40(h).  reiiove 
"laboratories  approved    and  add 
"laboratories  certified'^  remove 
"§141.24(g)(ll)"anda[id 
'•§141.24{f)(17)". 

37.  In  141.40.  remove  paragraph  (jK2) 
and  redesignate  the  regaining 
paragraphs  (j)(3)  throu^  (j)(15)  as 
paragraphs  (j)(2)  through  (j)(14). 

38.  In  §  141.40.  revi$( ;  paragraph 
(n)(ll)  to  read  as  follovs: 


Organic  contami- 
nants 


(n) •  •  * 

(11)  The  listed  methods 
manuals  cited  at  §  141. 
Unregulated  Organic 


are  in  the 
J4(h)(12).  List  of 
G  mtaminants: 


CAS  No. 


15972-60-8  

116-06-3  

1646-88-4  _ 

1646-87-3  

1912-24-9  

50-32-8  - 

1563-66-2  

56-23-5  

57-74-9  

94-75-7  

103-23-1   „... 

117-81-7  

96-12-8  .„.. 

95-50-1   

106-46-7 

107-06-2  

75-35-4  

156-69-2  

1  Do  \)\^^    •••*••••■«••••*•••••..> 

75-09-2  

78-87-5  

88-85-7  ..._ „... 

85-00-7  

145-73-0  „.. 

72-20-8  _ 

100-41-4  

106-9^-4  

1071-83-6  .... 

1024-57-3  

118-74-1   

77-47-3  _.. 

58-89-9  „ 

72-43-5  „^ 

108-90-7  _ 

23135-22-0  ..„ 

87-86-6  

1918-02-1  .. 

1336-36-3  

122-34-9  ^ 

100-42-6  _™™ 

1746-01-6  ^ 

127-18-4  

108-88-3  

8001-35-2  „.. 


AkJicart) 

Aldicart)  sulfone  

Aldicarb  sulfoxide  .... 

AWrin 

Butachlor 

Cartjaryl 

Dtcamba 

DiekJrin 

3-hydroxycart»furan 

Mettxxnyl 

Metoiachlor 

MetritXizin 

Propachlor 


EPA  analytical  method 


531.1 

531.1 

531.1 

505.  508.  and  525.1 

507.  525.1 

531.1 

515.1 

505.  508.  525.1 

531.1 

531.1 

507.  525.1 

507.  525.1 

508.  525.1 


§141.60    [Amended] 

39.  In  §  141.60.  revise  paragraph  (a)(3) 
to  read  as  follows: 


§141.60    Effective  dates. 

(a)  *  •  • 

(3)  The  effective  date  for  paragraphs 
(a)(19)  through  (a)(21),  (c)(19)  through 
(c)(25).  and  (c)(27)  through  (c)(33)  of 
§  141.61  is  January  17. 1994.  The 
effective  date  of  §  141.61(c)(26)  is 
August  17. 1992. 
•        •        *        »        « 

§141.61    [Amended] 

40.  In  the  text  preceding  the  table  in 
§  141.61(b),  remove  the  word 
"synthetic". 

41.  In  §  141.61(b).  revise  the  table  to 
read  as  follows: 

§  141.61    Maximum  contaminant  levels  for 
organic  contaminants. 

***** 

(b)  •  •  * 


BAT  FOR  Organi 

CAS  No. 

93-72-1   „.  . 

2.4,5-TP  (S^^ex) 
1.2.4-TrichlofObe 
1,1,1-Trichloroett 
1.1.2-Trichloroett 
Trichlofoethylene 
Vinyl  chlofide  .... 
Xylene  

120-82-1   

71-55-6 

79-00-5  

79-01-6  

75-01-4  „ 

1330-20-7  

BAT  R3R  Organic  Contaminants  Listed  in  §  141.61  (a)  and  (c) 


42.  In  §  1 4 1 .61  (c),  in  the  table,  revise 
the  number  "0.003"  in  the  MCL  column 
for  the  entry  "(4)  1646-87-4  Aldicarb 
sulfone"  to  read  "0.002". 

§141.62    (Amended] 

43.  In  §  141.62(c),  in  kev  11  under  the 
table,  revise  "Ultraviolent"  to  read 
"Ultraviolet". 


Contaminant 


Alactitof 

Akjtcart)  

Akjicart)  sulfone 

Aldicart)  sulfoxide 

Atrazine  

Benzene  . „ 

Benzo(alpyrene  

Cartwfuran  

Cartxm  tetrachtofide 

Chlordane 

Dalapon 

2.4-D 

Di  (2-ettiylhexyl)  adipate  

Di  (2-ethy1hexyl)  phthalate  

Dityomochloropropane  (DBCP)  . 

o-Oichlofobenzene  

para-Oichlorobenzene ~. 

1 .2-Dichtoroethane  

1.1-Otctilofoettiy1ene 

cis-1 .2-Dtctilofoethylene 

trans-1 .2-Dtchlofoetfiylene  ... 

Dichlofomethane  - 

1 .2-DictikKopfopane ., 

Dinoseb  „ 

Diquat  ...:. „.. 

EndClhall  

Endrin  

Ethylbenzene „.. 

Ethylene  Dttxomide  (EDS) 

Gyiphosate  _ 

Heptachlof 

Heptactilof  epoxide  , 

Hexachlorobenzene  

HexachlorocycJopentadiene 

Lindane „, 

Methoxychlof  , 

Monochkxobenzene , 

Oxamyl  (Vydate) 

Pentachlorophenol 

Pidoram  , 

Polychlofinated  biphenyls  (PCS) , 

Simazine ,.., 

Styrene  — .....; 

2,3.7.&-TCDD  (Dioxin) , 

TetracWoroethylene „.....> 

Toluene 

Toxaphene  , 


GAC 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


PTA 


X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 


X 
X 


X 
X 


OX 
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BAT  FOR  ORGANIC  CONTAMINANTS  LISTED  IN  §  141.61  (a)  AND  (c)-Contrnued 


CAS  No. 


93-72-1   

120-82-1   

71-55-6 

79-00-5  

79-01-6  

75-01-4  

1330-20-7  


Contaminant 


2,4,5-TP  (Si^ex)  

1 .2,4-Trichlorobenzene 
1,1,1-Trichloroethane  ... 
1.1,2-Tnchloroethane  ... 

Trichloroethylene 

Vinyl  chlofide 

Xylene  


42.  In  §  141.61(c).  in  the  table,  revise 
the  number  "O.OOS"  in  the  MCL  column 
for  the  entry  ••|4)  1646-87-4  Aldicarb 
sulfone"  to  read  "0.002". 

§141.62    [AmendedJ 

43.  In  §  141.62(c).  in  key  11  under  the 
table,  revise  "Uhraviolent"  to  read 
"Ultraviolet". 


PART  142— [AMENDED] 

44.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g,  300g-l,  300o- 
2,  300g-3.  300g-4.  300g-5,  300g-6,  300H» 
and  300J-9.  ' 

§142.62    (Amended] 

45.  The  table  in  §  142.62(a)  is 
amended  as  follows: 

a.  In  the  Best  available  technologies 
subheadings,  revise  "PAT"  to  read 


GAC 


X 
X 
X 
X 
X 


PTA 


X 
X 
X 
X 
X 
X 


OX 


"PTA"  and  revise  "GAO"  to  read 
"GAG"; 

b.  In  the  entry  for  "(19)  Alachlor", 
remove  the  "X"  in  the  "PTA"  column; 

c.  In  entry  (38).  in  the  contaminant  ' 
column,  revise  "Dalapone"  to  read 
"Dalapon";  and 

d.  In  the  entry  for  "(47) 
Hexachlorobenzene".  remove  the  "X" 
from  the  "OX"  column  and  add  the  "X" 
to  the  "GAC"  column. 
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Proclamation  6704  of  June  30,  1994 

To  Modify  Duty-Free  Treatment  Under  the  Generalized 
System  of  Preferences  and  for  Other  Purposes 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

(19  U.S.C  2461  et  seq.),  the  President  may  designate  specified  articles  nro 
vided  for  m  the  Harmonized  Tariff  Schedule  of^he  United  States  Cms^) 
as  eligible  for  preferential  tariff  treatment  under  the  Generalized  System 

1  ':^  T'"'  ^'^^''"^  ^^'°  ^^P^'^^  f"''"  d^^'8"^»«d  beneficial^  deveC 
2464?rUiT?ho^''T\^°  section  504(a)(1)  of  the  1974  Act  (19  U.S.C. 
2464  a)(l)).  the  President  may  withdraw,  suspend,  or  limit  the  application 

n^  r  ^;L^^  '"^•^l"'""^  '''°"^^^  "°^^^  ^«^^*°"  501  of  the  1974^  Act  ?S 
nftf;  ;      'J  y^^^^ J"^^ect  to  any  article  or  with  respect  to  any  country. 

974  Z'iTu^c\^ll%'t  ^^'^^  '"  ^^^^'°"^  ^°^  ^"d  502(c)  of  th^ 
fl9USr  Stfiiin^  2462(c)).  Pursuant  to  section  504(c)  of  the  1974  Act 
l\   io;^;5i  2^^^^''"'  beneficiary  developing  countries,  except  those  designated 

504CM6J  of  the  1974  Act.  are  subject  to  limitations  on  the  preferential 
treatment  afforded  under  the  GSP.  Pursuant  to  section  504(c)(5)  onheT974 
Act  a  country  that  is  no  longer  treated  as  a  beneficiary  developing  countrv 
with  respect  to  an  eligible  article  may  be  redesignated  as  a^  £fneS 
developing  country  with  respect  to  such  article  if  imports  of  such  artic  e 
from  such  country  did  not  exceed  the  limitations  in  section  504(c)(1)  (after 
application  of  paragraph  (c)(2))  during  the  preceding  calendar  year  Further 
pursuant  to  section  504(d)(2)  of  the  1974  Act  (19  U.S.C.  2464(d)(2)    the 
President  may  disregard  the  limitations  provided  in  section  504(c)(1)(B) 
with  respect  to  any  eligible  article  if  the  appraised  value  of  the  total  import 
of  such  article  into  the  United  States  during  the  preceding  calendar  ^year 
is  not  m  excess  of  an  amount  that  bears  the  same  ratio  to  $5,000;000 
as  the  gross  national  product  of  the  United  States  for  that  calendar  year 
(as  determined  by  the  Department  of  Commerce)  bears  to  the  gross  national 
product  of  the  United  States  for  calendar  year  1979.  national 

2.  Pursuant  to  sections  501,  503(a).  and  504(a)  of  the  1974  Act  (19  USC 
2461.  2463(a).  and  2464(a)),  in  order  to  subdivide  and  amend  the  nomen- 
^ht  r'^p"!  k""'^'!^  provisions  of  the  HTS  to  modify  tariff  treatment  under 
the  GSP.  1  have  detennined,  after  taking  into  account  information  and  advice 
received  under  section  503(a),  that  the  HTS  should  be  modified  to  adjust 

V  nfTp"iQ7l^i^';'';°?  °^  f^^^^  ^J""^^'-  '"  ^^^"•°"-  P"^s"«"t  to  title 
L/r,  ^  !  1  "'•  '  have  determined  that  it  is  appropriate  to  designate 
specified  articles  provided  for  in  the  HTS  as  eligible  for  preferential  tariff 
treatment  under  the  GSP  when  imported  from  designated  beneficiary  develop- 
ing countries,  and  that  such  treatment  for  other  articles  should  be  terminated 
1  tiave  also  determmed,  pursuant  to  section  504(a)(1)  of  the  1974  Act.  having 
ojnsidered  the  factors  set  forth  in  sections  501  and  502(c)  of  the  1974 
Act    and  pursuant  to  sections  504(c)(1)  and  (c)(2)  of  the  1974  Act.  that 

nn?*"tK^"^co^T""^'^  '^""^"^  "°*  ^«^^«  preferential  tariff  treatment 
under  the  GSP  with  respect  to  certain  eligible  articles.  Further,  I  have 
deternimed.  pursuant  to  section  504(c)(5)  of  the  1974  Act.  that  certain  coun- 
ries  should  be  redesignated  as  beneficiary  developing  countries  with  respect 
to  certain  eligible  articles.  These  countries  have  been  previously  excluded 
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from  benefits  of  the  GSP  with  respect  to  such  eligible  articles  pursuant 
to  section  504(c)(1)  of  the  1974  Act.  Last,  I  have  determined  that  section 
504(c)(1)(B)  of  the  1974  Act  should  not  apply  with  respect  to  certain  eligible 
articles  pursuant  to  section  504(d)(2)  of  the  1974  Act. 

3.  Proclamation  6641  of  December  15, 1993,  implemented  the  North  American 
Free  Trade  Agreement.  Certain  conforming  changes  and  technical  corrections 
to  the  HTS  were  omitted  from  this  proclamation.  I  have  decided  that  it 
is  appropriate  to  modify  the  HTS  to  make  such  changes  and  corrections. 

4.  Section  604  of  the  1974  Act,  as  amended  (19  U.S.C.  2483).  authorizes 
the  President  to  embody  in  the  HTS  the  substance  of  the  relevant  provisions 
of  that  Act,  and  of  other  Acts  affecting  import  treatment,  and  actions  there- 
under, including  the  removal,  modification.^  continuance,  or  imposition  of 
any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  title  V 
and  section  604  of  the  1974  Act,  do  proclaim  that: 

(1)  In  order  to  designate  certain  articles  as  eligible  articles  for  purposes 
of  the  GSP  when  imported  from  designated  beneficiary  developing  countries, 
the  HTS  is  modified  as  provided  in  Annex  I  to  this  proclamation. 

(2)(a)  In  order  to  designate  certain  articles  as  eligible  articles  for  purposes 
of  the  GSP  when  imported  from  any  designated  beneficiary  developing  coun- 
try, the  Rates  of  Duty  1-Special  subcolumn  for  the  HTS  subheadings  enumer- 
ated in  Annex  11(a)  to  this  proclamation  is  modified  by  inserting  in  the 
parentheses  the  symbol  "A"  as  provided  in  such  Annex. 

(b)  In  order  to  designate  certain  articles  as  eligible  articles  for  purposes 
of  the  GSP  when  imported  from  any  designated  beneficiary  developing  coun- 
try excluding  India,  the  Rates  of  Duty  1-Special  subcolumn  for  the  HTS 
subheading  enumerated  in  Annex  11(b)  to  this  proclamation  is  modified 
by  inserting  in  the  parentheses  the  symbol  "A*"  as  provided  in  such  Annex. 

(c)  In  order  to  terminate  preferential  tariff  treatment  under  the  GSP 
for  certain  articles  imported  from  all  designated  beneficiary  developing  coun- 
tries, the  Rates  of  Duty  1-Special  subcolumn  for  the  HTS  subheading  in 
Annex  11(c)  to  this  proclamation  is  modified  by  deleting  the  symbol  "A*" 
as  set  forth  in  such  Annex. 

(d)  In  order  to  restore  preferential  tariff  treatment  under  the  GSP  to 
a  country  which  has  been  excluded  from  the  benefits  of  the  GSP  for  an 
eligible  article,  the  Rates  of  Duty  1-Special  subcolumn  for  each  of  the 
HTS  subheadings  enumerated  in  Annex  11(d)  to  this  proclamation  is  modified: 
(i)  by  deleting  symbol  "A*"  in  parentheses,  and  (ii)  by  inserting  in  such 
subcolumn  the  symbol  "A"  in  lieu  thereof 

(e)  In  order  to  provide  that  one  or  more  countries  should  no  longer 
be  treated  as  a  beneficiary  developing  countr\'  with  respect  to  an  eligible 
article  for  purposes  of  the  GSP,  the  Rates  of  Duty  1-Special  subcolumn 
for  each  of  the  HTS  provisions  enumerated  in  Annex  11(e)  to  this  proclamation 
is  modified:  (i)  by  deleting  the  symbol  "A"  in  parentheses,  and  (ii)  by 
inserting  in  such  subcolumn  the  symbol  "A*"  in  lieu  thereof 

(3)  In  order  to  provide  that  one  of  more  countries  that  have  not  been 
treated  as  beneficiary  developing  countries  with  respect  to  one  or  more 
eligible  articles  should  be  redesignated  as  beneficiary  developing  countries 
with  respect  to  such  article  for  purposes  of  the  GSP,  and  to  provide  that 
one  or  more  countries  should  no  longer  be  treated  as  beneficiary  developing 
countries  with  respect  to  an  eligible  article  for  purposes  of  the  GSP.  general 
note  4  to  the  HTS  is  modified  as  provided  in  Annex  III  to  this  proclamation. 

(4)  In  order  to  provide  for  the  continuation  of  previously  proclaimed 
staged  reductions  on  certain  Canadian  goods,  falling  under  HTS  provisions 
modified  in  Annex  I  to  this  proclamation,  effective  with  respect  to  goods 
of  Canada  under  the  terms  of  general  note  12  to  the  HTS,  that  are  entered, 
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Tn  Tinpv  Tv  f^°7,  ^^'^^house  for  consumption,  on  or  after  the  dates  specified 
•     fl     i  ^?  '^**  proclamation,  the  rate  of  duty  in  the  HTS  set  forth 

in  the  Rates  of  Duty  1-Specia)  subcolumn  followed  by  the  symbol  -CA" 
m  parentheses  for  each  of  the  HTS  subheadings  enumerated  in  Annex  IV 
to  this  proclamation  is  modified  as  provided  in  such  Annex. 

JalJ""  7l^'  *°  P"""^"^^  ^^'  '^  continuation  of  previously  proclaimed 
staged  reductions  on  certain  Mexican  goods,  falling  under  Hts  provisions 
modified  m  Annex  I  to  this  proclamation,  effective  with  respect  to  goods 
of  Mexico  under  the  terms  of  general  note  12  to  the  HTS.  that  are  enfered 
or  withdrawn  froni  warehouse  for  consumption,  on  or  after  the  dates  specified 
m  Annex  V  to  this  proclamation,  the  rate  of  duty  in  the  HTS  set  forth 
in  the  Rates  of  Duty  l-Special  subcolumn  followed  by  the  symbol  "MX" 
m  parentheses  for  each  of  the  HTS  subheadings  enumerated  in  Annex  V 
to  this  proclamation  is  modified  as  provided  in  such  Annex. 

■   '^^  I"  ofder  to  provide  for  certain  modifications  to  the  GSP    the  HTS 
is  modified  as  set  forth  in  Annex  VU  to  this  proclamation. 
-  (7)  In  order  to  correct  certain  technical  errors  and  to  make  certain  ronform- 
mg  changes  in  HTS  provisions,  the  HTS  is  modified  as  provided  in  Annex 
vi  to  this  proclamation. 

(8)  Any  provisions  of  previous  proclamations  and  Executive  orders  incon- 
sistent With  the  provisions  of  this  proclamation  are  hereby  superseded  to 
the  extent  of  such  inconsistency.  j       f  ' 

.hin^lJ  '^^^,'^'fi*^!'p"S  made  by  Annexes  I.  II,  and  III  to  this  proclamation 
shall  be  effective  with  respect  to  articles  both:   (i)  imported  on  or  after 
anuary  1,  1976,  and  (ii)  entered,  or  withdrawn  from  warehou.se  for  consumn- 
tion,  on  or  after  July  1, 1994.  ^ 

(b)  The  modifications  made  by  Annexes  IV,   V,  VI.  and  VII  to  thi.s 
proclamation  shall  be  effective  on  or  after  the  dates  set  forth  in  such  Annexes. 

IN  VVITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
ot  une,^  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
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Hodlflcatlona  to  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 

The  HTS  Is  modified  as  provided  below,  with  bracketed  matter  Included  to 
assist  In  the  understanding  of  proclaimed  modifications.   The  following 
supersedes  matter  In  the  HTS.   The  subheadings  and  superior  text  are  set  forth 
In  columnar  format,  and  material  In  such  columns  Is  Inserted  In  the  columns  of 
the  HTS  designated  "Headlng/Subheadlng- ,  "Article  Description",  -Rates  of  Duty 
1-General".  -Rates  of  Duty  l-Speclal",  and  -Rates  of  Duty  2",  respectively. 

gffectlve  with  respect  to  articles  both:  fn  Inmorted  on  or  after  J«n.i«rv  }, 
1976.  apd  (U)  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or 
after  July  1.  199^. 

1.   Subheading  2309.90.90  Is  superseded  by: 

tPreparatlons  of  ■  kind.. .J 
totherrj 

toiher:] 

(Other:! 
'  "Oth«r: 


2309.90.70 


2309.90.9S 


Preparations.  Mith  • 
baala  of  v<tanin  t^j. 
for  ai^iplcaienting 
aniaal  feed 


SX 


Other Jt 


Frte  (A,CA,E, 
IL.J.NX) 

Free  (CA.E.IL, 
J.NX) 


20% 


20t« 


2.   Subheading  2921.49.40  Is  superseded  and  the  following  Inserted  In 

nunerlcal  sequence: 

Uiiine-function  co«f>ounds:l 
Uroaiatic  aonoenlnes...;! 
(Other:] 

(Other:) 

(Drugs:] 
-2921. t9. 38  Seles!  Una 

hydrochloride.. a.2X 


2921.49.42 


Other e.2X 


tr—  (A*,CA,E, 
IL.J.NX) 

Free  (CA.E.IL, 
J.MX) 


I5.4t/kg  * 

n.sx 

15.4c/kg  * 
7t.5X» 


3(a).      Subheading  2933.39.37  is  superseded  and  the  following  Inserted  In 
numerical  sequence: 

(Heterocyclic  coapointe  Mith  nitrogen.. .i| 
(Coopounds  containing  an  utfused 

pyridine...:) 
(Other:) 

(Other:) 

(Drugs:) 

Ethlonaslda.......... 


-29.  i.39.54 


n 


2933.39.42 


Other. 


Free  t«*.CA,E. 

IL.J) 
6.4X  (NX) 

Free  ((Uk.E.U, 

J) 
A.4X  (NX) 


t5.«</k« 
6SX 


tS.«t/kg  » 
6SX" 


(b).      Conforming  change:     The  article  description  for  headings  9902  29  70 
9902.29.99  and  9902.30.81  and  subheading  9906.29.21   is  modlfUd  by  deleting 
-2933.39.37-  and  Inserting  "2933.39.42"   in  lieu  thereof. 
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4.   Subhead! 
following  ir 


S(a).   Subheac 


<b) ,  Conform: 
is  modified  by 
thereof. 
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>*■      Subheadings  2937.92  20   2917  Q'>  an    ^  ^«, 

following  insfrted  In  nu^ekcal  sequl;    ''^'   '' '^^   ««  superseded  and  the 

tHor«3oe«.  naturtl  or...:j 

tOth«r  hormones  and  th«»r...:l 
(EstroBcna  and  proae*t(rw:l 

-2937.92.15  '"•"'•!,  ^.   .  _ 

Estradiol  Iwruoata *  o« 

II-.J)  *P1 

-  S.SJt  (NX) 

2937.92.30  ,.,,^,„,  cyc.open,,.- 

proptcnata  (Estradiol 
_  cyplonate) a  o« 

.  ,       J)  *W 

S.SS  (MX) 

»"'2-'0  Estradiol ■  , 

«l.J)  7«.5> 

6.9X  (MX) 

2937.92.90  Other..........  ^  .  « 

-  '                       -  J)  78. 5X- 

(Other:)  *-9»  (KX) 

"2937.99.70  Irer^l*^  .c.t... ,„ 

ll.J) 

2.n  (MX) 

2937.99.90  other 

^-^  "•••  <C*.E.It.  25X- 

J) 
2.tt  (MX) 

5(a).   Subheading  7308.90.90  Is  superseded  by: 

tStructurea  (axcludlriB  prafabrlcatad...ii 
(Othar:| 

^  "Othar: 

7308.90.70  Staal  grating. ,„ 

NX) 
2.2»  (CA) 
''M.90.95  othw ,  _ 

MX) 
2.2a  (Dl) 

thereof.  '  "08.90.90  .nd  Inserting  •7308.90.95-  In  lieu 
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6.   Subheadings  8407.36.15  and  8607.34.65  are  superseded  and  the  following 
inserted  In  nuoerical  sequence: 

[Spark- Ignition  reclprocM4nt...:| 

(Reciprocatinf  ^<(t«n  engines  of ...:1 
[Of  •  cylt««ler  capacity  Mcecdtng 
1.000  ec:J 

VH  «  cylinder  capacity  not 
exceeding  2,000  cc:] 
"To  be  Installed  In 
vehicle*  of  subheading 
»M.X,  «r  heading  B702. 
em  «r  VOA: 

Used  or  rebuilt 3. IX 


8407.3i.U 


8407.34.18 


8407.34.U 


8407.34.48 


Other 3.U 


(Of  a  cylinder  capacity 
Ci>ce«d«og  2,000  cc:l 
"To  be  installed  In 
vehicle*  of  subheading 
8701.20.  or  heading  8702, 
870S  or  6704: 

Used  or  rebul  1 1 3.1X 


Other. 


3. IX 


7.      Subheading  8409.91.91   Is   superseded  by: 

(Parts  suitable  for  use  solely  or  principally 
with  the  engines  of  heading  6407  or  8408:1 
(Other: I 

[Suitable  for  use  solely  or...:I 
[Other:] 

"for  vehicles  of  subheading 
«»H.20.  «r  ««eeding  8702, 
8703  or  8704: 
8409.91.30  AluBinua  cylinder 

heads 


3.tX 


8409.91.50 


Other 5.1X 


free  (A,B.E,I1.J. 

NX) 
1.2X  (CA) 

free  (A.B,E,IL.J, 

NX) 
t-2X  (CA) 


35X 


35X" 


Free  (A.B.E.IL.J, 

MX) 
1.2X  (CA) 

free  (A,B.E,IL.J. 

NX) 
1.2X  (CA) 


35X 


35X- 


free  (A*,B,E.IL,J)     35X 
1.2X  (CA) 
2.4X  (NX) 

free  (A*,B,E,IL,i)     35X" 
1.2X  (CA) 
2.4X  (HX) 
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8(a).      Subhe 
(Tim 


Effective  v\t\ 
19   6.    and    Ml 
after  July   1 , 

(a)  For  HTS  si 
Duty  1 -Special 
the   symbol    "A, 

(b)  For  HTS  su 
Insert    In   the 
alphabetical   o 

(c)  For  HTS  he 
delete   the   sym 

(d)  For  HTS  su 
1 -Special   subc 

(e)  For  the  fo 
subcolunin,    deli 

1301.90.40 
1515.30.40 
1604.15.00 
2515.11.00 
4203.21.20 
4412.12.15 
4412   19.10 
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8(a).      Subheading  9106.90.80  Is  superseded  by; 


9106.90.70 


tTI«e  of  day  racordlng...:} 
(Other:] 

"Othar: 

Apparatus  for  Maturing, 
recording  or  otherutaa 
Indicating  intervale  of  time, 
with  clock  or  watch  Bovcnentt, 
battery  powered 


9106.90.95 


Othmr. 


4S<  each  ♦ 
71  ♦ 
2.S«/JcMel 


iS<  each  * 
n  ♦ 

2.S</Jewel 


(b).   Conforming  change: 

(1)  The  article  description  for  heading  9902  91  06 
deleting  "9106.90.80-  and  Inserting  "9106.90. 70  or  JlSI 
cnereoi . 

A   /*J^  V^^J^^^'^^^   description  for  subheading  9905  91 
deleting  "9106.90.80-  and  Inserting  -9106.90.95-  In  lieu 


Free  (A.e^lt.j,  «4.$0  each 

NX)  «  tix  ♦ 

18«  each  ♦  2.8»  25«/ie»*1 

♦  K/Jetiel  (CA) 

fret  (E.IL.J^)  U.50  each 

18«  each  ♦  2.n  ,  «»  ♦ 

♦  1«/Jetiel  <CA1  2S«/ie.»l- 


is  modified  by 
90.95-  In  lieu 

10  la  BK>dlfled  by 
thereof. 


Annex  II 


Modification  In  the  HTS  of  an  Article's  Preferential 
Tariff  Treatment  under  the  GSP 

Effective  wjrh  respect  to  arMcU.  hnrh-  (f>  l.n„.r.H  »„  -r  afr.r  I,....,.  , 

(a)  For  HTS  subheadings  0805.30.40.  8529.90.01  and  8529.90.29.  In  the  Rates  of 
Duty  1-Speclal  subcolumn.  Insert  In  the  parentheses  following  th^  -Free-  rate 
the  symbol  "A.-  In  alphabetical  order.  * 

(b)  For  HTS  subheading  2902.11.00.  in  the  Rates  of  Duty  1-Speclal  subcoluinn 

i?;h:beJic:^n:r'""  ^°'^°-^"«  ^'^ ''--'  -^^  ^^'  -^'-^  "-*.-  ^" 
d:!etrthrs^boi"?Ar-!°°-'.°'  *-  ^^^  «"«^  ^^  ^^y  ^-^p-^-^  -^-^-. 

(d)  For  HTS  subheadings  8402.20.00  and  8527.31.40.  in  the  Rates  of  Duty 
1-Special  subcolumn.  delete  the  symbol  "A*-  and  insert  an  "A-  in  lieu  thereof. 

(e)  For  the  following  HTS  subheadings,  in  the  Rates  of  Duty  1-Speclal 
subcolumn.  delete  the  symbol  "A-  and  insert  an  "A*-  in  lieu  thereof: 


1301.90.40 
1515.30.40 
1604.15.00 
2515.11.00 
4203.21.20 
4412.12.15 
4412  19.10 


4412.99.10 
4417.00.60 
4802.60.10 
5607.29.00 
6905.10.00 
7115.90.10 
7308.20.00 


7614.10.50 
8104.11.00 
8409.99.91 
8517.30.15 
8535.40.00 
8544.30.00 
8546.10.00 
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Annex  III 

• 

Modifications  to  General  Mote  4(d)  of  the  HTS 

r 

Effective 

with  respect  to  articles  both:  fi>  Imported  on  or  after  January  1. 

1976.  and 

(ii)  entered,  or  withdrawn  from  warehouse 

for  consumption,  on  or 

after  Julv 

I.  199^. 

General  not«  4(d)  is  modified  by: 

<a)  deleting  the  following  HTS  provisions  and  Che  country  set  ouC  opposite 

such  provi 

sions: 

4007.00.00  Malaysia 
8402.20.00  Philippines 
8409.91.91  Brazil 
6527.31.40  Nalaysie 

(b)   adding  in  numerical  sequence,  the  following  HTS 

subheadings  and  countries 

- 

set  out  opposite  them: 

1301.90.40 

Brazil                      4802.60.10 

Brazil 

1515.30.40 

India                        5607.29.00 

Brazil 

1604.15.00 

Chile                        6905.10.00 

Venezuela 

''515.11.00 

Brazil                       7115.90.10 

Argentina 

902.11.00 

India                        7308.20.00 

Brazil 

2921.49.38 

India                       7308.90.70 

Venezuela 

2933.39.34 

India                        7614.10.50 

Brazil 

2937.92.15 

India                       8104.11.00 

Russia 

- 

2937.92.70 

India                       B<i09.91.30 

Brazil 

2937.99.70 

India                       8409.91.50 

Brazil 

4203.21.20 

Indonesia                   8409.99.91 

Brazil 

4412.12.15 

Brazil                      8517.30.15 

Israel 

4412.19.10 

Brazil                       8535.40.00 

Ooainlcan  Republic 

4412.99.10 

Brazil                       8544.30.00 

Thailand 

4417.00.60 

Brazil                       8546.10.00 

Brazil 

(c)   deleting  the  country  set  out  opposite  the  following  HTS  sub>ieading: 

8521.10.60  Indonesia 

(d)   adding,  in  alphabetical  order,  the  country  set  out  opposite  the  following 

HTS  subheadings: 

2843.30.00 

Chile                       2929.10.15 

Brazil 

2849.10.00 

Brazil                       2933.40.30 

Brazil 

2903.19.10 

Brazil                       3812.20.10 

Brazil 

2907.23.00 

Brazil                       4104.10.40 

Brazil 

2909.44.00 

Brazil                       4109.00.70 

Brazil 

2917.32.00 

Brazil                       8471.92.32 

Thailand 

- 

2921.12.00 

Brazil                      6471. 92. 3A 

Thailand 

Federal  Register  /  Vol.  5 


Effective  with 
to  the  HTS.  en 
January  1  of  e, 


7308.90.70 
7308.90.95 

8407.34.14 
8407.34.18 
8407.34.44 
8407.34.48 

8409.91.30 
8409.91.50 

9106.90.70 


V106.90.95 


n 
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Annex  IV 


Effective  with  respect  to  poods  of  Canada,  under  the  terms  of  general  note  12 
^:q  the  HTS.  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after 
January  1  of  each  of  the  veara  listed  below 

(  ).   For  each  of  the  following  subheadings,  the  Rates  of  Duty  1-Speclal 
subcolumn  Is  modified  (1)  by  deleting  the  rate  of  duty  preceding  the  synbol 
"CA"  in  parentheses  and  inserting  the  rate  of  duty  specified  for  such 
subheading  in  the  first  dated  column  in  the  table  below  in  lieu  thereof,  and 
(11)  for  each  of  the  subsequent  dated  columns  the  rates  of  duty  that  are 
followed  by  the  symbol  "CA"  in  parentheses  are  deleted  and  the  following  rates 
of  duty  are  inserted  in  such  subheadings  in  lieu  thereof  on  the  date 
specified. 


HTS 

Subheading 

1995 

1996 

1997- 

1998 

7308.90.70 

1.7% 

1.1% 

o;5% 

Free 

7308.90.95 

1.7% 

1.1% 

0.5% 

Free 

8U07.3U.U 

0.9% 

0.6% 

0.3% 

Free 

8407.34.18 

0.9% 

0.6% 

0.3% 

Free 

8407.34.44 

0.9% 

0.6% 

0.3% 

Free 

8407.34.48 

0.9% 

0.6% 

0.3% 

Free 

8409.91.30 

0.9% 

0.6% 

0.3% 

Free 

8409.91.50 

0.9% 

0.6% 

0.3% 

Free 

9106.90.70 

13. 5C  each  + 

9C  each  + 

4.5C  each  -f 

Free 

2.1%  + 

1.4%  + 

0.7%  + 

0.7C/Jewel 

0.5C/Jewel 

0.2C/Jewel 

V106.90.95 

13.  5C  each  -t- 

9C  each  ■«■ 

4.5C  each  + 

Free 

2.1%  + 

1.4%  -1- 

0.7%  + 

0.7C/jewel 

0.5C/Jewel 

0.2C/Jewel 
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Effective  with  reapect  to  eood3  of  Mexico,  under  the  terms  of  general  note  12 
to  the  HTS.  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after 
January  1  of  each  of  the  years  listed  belovf. 

For  each  of  the  following  subheadings,  the  Rates  of  Duty  1-Speclal  subcoluran  - 
Is  modified  (1)  by  deleting  the  rate  of  duty  preceding  the  symbol  "MX"  In 
parentheses  and  Inserting  the  rate  of  duty  specified  for  such  subheading  In 
the  first  dated  column  In  the  table  below  In  lieu  thereof,  and  (11)  for  each 
of  the  subsequent  dated  columns  the  rates  of  duty  that  are  followed  by  the 
symbol  "MX"  In  parentheses  are  deleted  and  Che  following  rates  of  duty  are 
Inst -ted  in  such  subheadings  In  lieu  thereof  on  the  date  specified. 


HIS 

Subheading 

1995 

1994 

1997 

1998 

1999 

2000 

2001 

2002 

2003 

293J.J9.3a 

4.8X 

3.2X 

1.6X 

free 

Free 

Free 

Free 

Free 

frtt 

2933.39.42 

4.8X 

3.2X 

t.6X 

fm 

Free 

Free 

Free 

frt* 

Free 

2937.92.15 

4.U 

2.7X 

t.3X 

Free 

Fret 

Free 

fret 

fr^ 

Free 

2937.92.30 

4. IX 

2.7X 

1.3X 

Free 

Free 

Free 

Free 

Free 

Free 

2937.92.70 

S.2X 

3.4X 

1.7X 

Free 

Free 

Free 

Free 

Free 

Free 

2937.92.90 

5.2X 

3. a 

1.7X 

Fre« 

Free 

Free 

Free 

Free 

Free 

2937.99.70 

2.5X 

2.2X 

1.9X 

1.6X 

1.2X 

0.9X 

0.6X 

0.3X 

Free 

2937.99.90 

2.5X 

2.2X 

1.9X 

1.6X 

1.2X 

0.9X 

0.6X 

0.3X 

frf 

8409.91.30 

1.8X 

I.2X 

0.6X 

Frt* 

Free 

Free 

Free 

Free 

Free 

8409.91.50 

1.8X 

1.2X 

0.6X 

Free 

Free 

Free 

Free 

Free 

Free 

Annex  VI 


(a).   Effective  January  1.  1994. 

1.  For  HTS  subheading  2907.23.00,  In  the  Rates  of  Duty  1-Speclal  subcolumn, 
delete  the  rate  "3.3C/kg  +  13.7%"  preceding  the  symbol  "MX"  and  Insert 
••3.3C/kg  +  12.3%"  In  lieu  thereof. 

2.  For  HTS  subheading  5810.92.00,  In  the  Rates  of  Duty  1 -General  subcoluran 
and  the  Rates  of  Duty  2  column,  delete  the  rate  "See  additional  U.S.  note  1" 
and  Insert  "See  additional  U.S.  note  2"  in  lieu  thereof. 

3.  Additional  U.S.  note  h   to  chapter  85  Is  modified  by  deleting  references  to 
-^529.90.56"  and  "8529.90.59"  from  such  note. 

(*.      Heading  9802.00.90  is  modified  by  striking  from  the  article  description 
the  words  "In  whole  of  fabrics"  and  by  inserting  in  lieu  thereof  the  phrase  ", 
in  which  all  fabric  components  were". 


5. 

The  U.S.    n 

the 

following  I 

••27 

For   the  | 

sheet"  Bu 

polyestei 

a  smooth 

(a)       a  1 

(b)       a  I 

(c)        an 

(d)       a  ] 

sti 

(e)       af 

(b). 

Effective 

note 

12    to   the 

or  a 

fter  Januar 

For  each  of  the 
is  modified  (1) 
parentheses  and 
the  first  dated 
of  the  subsequei 
symbol  "CA"  in  ] 
Inserted  in  suci 


2<.01. 10.21 
2401.10.29 


Effective  with  r 
1976.  and  (11)  e 
after  a  date  to 
Trade  Reoresenta 

(a)  General  not 

(1)  deleting 
such  subheadings 

1301. 90. AO  Brazl 
2515.11.00  Brazl 
4412.12.15  Brazl 
4412.19.10  Brazi; 
4412.99.10  Brazil 
4417.00.60  Brazi] 
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(a).      (con.) 


5_   The  U.S.  notes  to  subchapter  VI  of  chapter  99  are  modified  by  insertlne 
the  following  U.S.  note  27  in  nuaerical  sequence:  inserting 


•27, 


For  the  purposes  of  subheading  9906.56.01.  the  ter»  -non-woven  f<h.r 
sh&et     means  sheet  comprising  a  highly  uniform  and  random  array  of 
polyester  fibers  1.5  to  3.0  denier,  thermally  bonded  and  calendered  into 
a  smooth  surface  web  having-- 


(a) 
(b) 
(c) 
(d) 

(e) 


a  thickness  of  3.7  to  4.0  nils; 

a  basis  weight  of  2.5  oz.  per  sq.  yd.; 

a  machine  tensile  strength  of  30  lb  per  sq.  in.  or  greater- 

a  low  cross-direction  tensile  (approximately  1/3  of  MD  tensile 

strength;  and 

a  Frazier  air  permeability  of  1.0  to  1.5  cfm  per  sq.  ft." 


<b).   Effective  with  respect  to  goods  of  Canada  under  the  terms  of  ^ent^r/.1 
pote  12  to  the  HTS.  entered,  or  withdrawn  from  war..hf>use  for  consuraptlon   on 
or  after  January  1  of  each  of  the  vears  listed  below.  ' 

For  each  of  the  following  subheadings,  the  Rates  of  Duty  1-Special  subcolunn 
is  modified  (i)  by  deleting  the  rate  of  duty  preceding  the  symbol  "CA"  in 
parentheses  and  inserting  the  rate  of  duty  specified  for  such  subheading  in 
the  first  dated  column  in  the  table  below  in  lieu  thereof,  and  (11)  for  each 
of  the  subsequent  dated  columns  the  rates  of  duty  that  are  followed  by  the 
symbol  "CA"  in  parentheses  are  deleted  and  the  following  rates  of  duty  are 
inserted  in  suqh  subheadings  in  lieu  thereof  on  the  date  specified 


HTS 
£  bheading 

1995 

1996 

1997 

1998 

2401.10.21 
2401.10.29 

23.8C/kg 
23.8C/kg 

15.8C/kg 
15.8C/kg 

7.9C/kg 
7.9C/kg 

Free 
Free 

Annex  VII 


Effective  with  respect  to  articles  both:  (U    imported  on  or  after  January  1. 
1976.  and  (ii)  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or 
after  a  date  to  be  announced  in  the  Federal  Register  by  the  United  States 
Trade  Representative. 

(a)  General  note  4(d)  is  modified  by: 

(i)  deleting  the  following  HTS  subheadings  and  the  country  set  out  opposite 
such  subheadings: 


1301.90.40  Brazil 
2515.11.00  Brazil 
4412.12.15  Brazil 
4412.19.10  Brazil 
4412.99.10  Brazil 
4417.00.60  Brazil 


4802.60.10  Brazil 
5607.29.00  Brazil 
7614.10.50  Brazil 
8409.91.30  Brazil 
8546.10.00  Brazil 
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Annex  VII  (con.) 

(a)   (con.): 

(11)   deleting  the  eotintry  set  out  opposite  the  following  HTS  subheadings: 


2849.10.00  Brazil 
2903.19.10  Brazil 
2909.44.00  Brazil 
2917.32.00  Brazil 
2921.12.00  Brazil 


2929.10.15  Brazil 
2933.40.30  Brazil 
3812.20.10  Brazil 
4104.10.40  Brazil 
4109.00.70  Brazil 


(b)  For  the  following  HTS  subheadings,  in  the  Rates  of  Duty  1- Special 
•ubcoluan,  delete  the  syiriwl  "A*-  and  insert  an  "A"  in  lieu  thereof. 


1301.90.40 
2S1S.11.00 
4412. 12. IS 
4412.19.10 
4412.99.10 
4417.00.60 


4802.60.10 
S607. 29.00 
7614.10.50 
8409.91.30 
.8546.10.00 
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Memorandum  of  June  30,  1994 

Actions  Concerning  the  Generalized  System  of  Preferences 

Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  section  504  of  the  Trade  Act  of  1974.  as  amended  (the  1974 
Act)  (19  U.S.C.  2464).  I  am  authorized  and  to  modifv'  the  application  of 
duty-free  treatment  under  the  Generalized  System  of  Preferences  (GSP)  cur- 
rently being  afforded  to  such  beneficiary  developing  countries  as  a  result 
of  my  determinations. 

Pursuant  to  section  504  of  the  1974  Act.  after  considering  various  requests 
for  a  waiver  of  the  application  of  section  504(c)  of  the  1974  Act  (19  U.S.C. 
2464)(c))  with  respect  to  certain  eligible  articles.  I  have  determined  that 
it  is  appropriate  to  modify  the  application  of  duty-free  treatment  under 
the  GSP  currently  being  afforded  to  certain  articles  and  to  certain  beneficiary 
developing  countries. 

Specifically,  pursuant  to  section  504(c)(3)  of  the  1974  Act  (19  U.S.C. 
2464(c)(3)).  I  have  determined  that  it  is  appropriate  to  waive  the  application 
of  section  504(c)  of  the  1974  Act  with  respect  to  certain  eligible  articles 
from  certain  beneficiary  developing  countries.  I  have  received  the  advice 
of  the  United. States  International  Trade  Commission  on  whether  any  indus- 
tries in  the  United  States  are  likely  to  be  adversely  affected  by  such  waivers, 
and  I  have  determined,  based  on  that  advice  and  on  the  considerations 
described  in  sections  501  and  502(c)  of  the  1974  Act  (19  U.S.C.  2461  and 
2462(c)).  that  such  waivers  are  in  the  national  economic  interest  of  the 
United  States.  The  waivers  of  the  application  of  section  504(c)  of  the  1974 
Act  apply  to  the  eligible  articles  iif  the  HTS  subheadings  and  the  benericiar>- 
developing  countries  set  opposite  such  HTS  subheadings  enumerated  below. 

HTS  Subheadings  and  Countries  Granted  Waivers  of 
Section  504(c)  of  the  1974  Act 


HTS 

Subheading 

Country 

4203.21.40 

Philippines 

7113.19.21 

Israel 

8402.20.00 

Philippines 

8407.34.15 

Brazil » 

8407.34.45 

Brazil  2 

8409.91.91 

Brazil  3 

8471.20.00 

Indonesia 

8471.20.00 

Malaysia 

8471.91.00 

Indonesia 

8471.91.00 

Malaysia 

8521.10.60 

Indonesia 

8525.20.20 

Philippines 

8525.20.50 

Malaysia 

8525.20.50 

Philippines 

8527.31.40 

Malaysia 

8529.90.01 

Indonesia 

8529.90.29 

Indonesia 
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These  determinations  skaU  be  published  in  the  Federal  Register. 
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spouses  of  judges  of  the 
District  of  Columbia  courts. 
(June  28.  1994;  108  Stat. 
730;  1  page) 

H.R.  4205/P.L.  103-269 

To  amend  title  1 1 ,  D.C.  Code, 
to  clarify  that  blind  individuals 
are  eligible  to  serve  as  jurors 
in  the  Superior  Court  of  the 
District  of  Columt>ia  (June  28, 
1994;  108  Stat  731;  1  page) 
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0-26 
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52 
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400-699 

700-899 

900-999 

1000-1059 

1060-1119 

1120-1199 

1200-1499 

1500-1899 

1900-1939 

1940-1949 

1950-1999 

2000-End 

8 

9  Parts: 


Titles  revised  as  of  Ap^l  1, 1994: 
Tme 


17 
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200-6nd 

10  Parts: 

0-50 

51-199 

200-399  (Cover  only) 

400-499 

500-End 

11 

12  Parts: 

1-199 

200-219 
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300-^99 
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600-End 

13 

14  Parts: 

1-59 

60-139 

140-199 

200-1199 

1200-End 

15  Parts: 
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800-End 

16  Parts: 
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1000-End 


200-239 
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eOO-End 
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This  table  is  used  by  the  Office  of  the  age 

Federal  Register  to  compute  certain  dat 

datfes,  such  as  effective  dates  and  coi 
comment  deadlines,  whidi  appear  in 


Projected  July  1, 1994  editions: 
TWe 


28Parts: 

34  Parts: 

1-42 

1-299 

43-End 

300-399 

400-End 

29  Parts: 

0-99 

35 

100-499 

500-899 

at  Parts: 

900-1899 

1-199 

1900-1910  (§§  1901.1- 

aOO-End 

1910.999) 

1910(§§1910.100O-End) 

37 

1911-1925 

1926 

38  Parts: 

1927-End 

0-17 

-     . 

18-End 

30  Parts: 

1-199 

39 

200-699 

700-End 

40  Parts: 

1-51 

31  Parts: 

52 

0-199 

53-59 

200-End 

60 

61-80 

32  Parts: 

81-85 

1-190 

8e-99 

191-399 

100-149 

400-629 

150-189 

630-699 

190-259 

700-799 

260-299 

800-End 

300-399 

400-424 

33  Parts: 

425-699 

1-124 

700-789 

125-199 

790-End 

200-End 

41  Parts: 

Chs.  1-100 

Chs.  102-200 

Oh.  101 

Ch.  201-End 

Date  of  FR 

pubucahon 


July  1 


Julys 


July  6 


July? 


Julys 


July  1 1 


July  12 


July  13 


July  14 


July  15 


July  18 


July  19 


July  20 


July  21 


July  22 


July  25 


July  26 


July  27 


July  28 


July  29 


16  OAYS  AFTER 
PUBLICATION 


July  18 


July  20 


July  21 


July  22 


July  25 


July  26 


July  27 


July  28 


July  29 


August  1 


August  2 


August  3 


August  4 


August  5 


Augusts 


August  9 


August  10 


August  11 


August  12 


August  15 
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ill 


TABLE  OF  EFFECTIVE  DATES  AWD  TIME  PERIODS->IULY  1994 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dat^s.  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 


agency  documents.  In  computing  these 
dates,  the  day  after  publication  is 
counted  as  the  first  day. 


When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 

A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  OF  FR 

PUBLICATION 

t6  DAYS  AFTER 
PUBLICATION 

30  OArS  AFTER 

PUBLCAIUN 

45  DAYS  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PUBLICATION 

90  DAYS  AFTER 
PUBLICATION 

July  1 

July  IS 

August  1 

August  15 

August  30 

September  29 

Julys 

July  20 

August  4 
August  5 

August  19 

September  6 

Octobers 

Julys 

July  21 

August  22 

September  6 

October  4 

July? 

July  22 

Augusts 

August  22 

Septemt>er  6 

Octobers 

Julys 

July  25 
July  26 

August  8 
August  10 

August  22 

September  6 

Octot)er  6 

July  1 1 

August  25 

September  9 

October  11 

July  12 

July  27 

August  1 1 

August  26 

September  12 

October  11 

July  13 

Ju»y28 

August  12 

August  29 

September  12 

October  11 

July  14 

July  29 

-      August  15 

August  29 

September  12 

October  12 

July  15 

August  1 

August  15 

August  29 

September  13 

October  13 

July  18 

August  2 
August  3 

August  17 
August  18 

Septemberl 
Septemtjer  2 

September  16 

October  17 

July  19 

Septemt)er  19 

October  17 

July  20 

August  4 

August  19 

Septembers 

Septen*)ef  19 

October  18 

July  21 

August  5 

August  22 
August  22 

September  6 

September  19 

October  19 

Juty22 

Augusts 

September  6 

September  20 

October  20 

July  25 

August  9 

August  24 

September  8 

September  23 

October  24 

July2S 

August  10 

August  25 

September  9 

September  26 

October  24 

July  27 

August  11 
August  12 

August  26 

September  12 

September  26 

October  25 

July  28 

August  29 

September  12 

September  26 

October  26 

July  29 

August  15 

August  29 

September  27 

oepieniiDer  12 

October  27 

ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  vHiea  to  expect  your  rawwai  nollco  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  wiU  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  of  Aown  in  this  example: 


A  venewal  nodce  wdl  be 
lent  appfOKimaceiy  90  day* 
befoie  thi*  date. 


:afr    sMntei2J 

JJOHN  SMTTB 

:212  MAIN  rrREET 

:  rGRBSTVILLB  MD  20747 


DBC94  R  1  :  IaFRDO     SMITH212J 

:  :jc»ai  smith 

•  I  212  MAIN  STREET 

1  :  PORBSTVIU^  MD  20747 


Aienewal  aodce  wilbe 
■ent  sppvoMtaDMeiy  90dBfi 
befote  dkk  dBtt. 

/ : 

DEC94  R  1 


Tb  be  sure  tfut  your  service  continues  without  interruption,  please  retivn  your  lenewal  notKS  promptly. 
If  your  subacriptioo  service  is  discontinued,  simply  send  your  mailing  label  from  any  inne  lo  tlis 
SnperiiMeadflnC  of  Docvment&,  Washington,  DC  20402-9372  with  the  proper  lenuttancc  Yoor  service 
win  be  reinsattDd. 


Tb  r"n-i-]r— --'-' Please  SEND  YOUR  MAHJNO  LABEL,  along  with  yoor  now  address  lo  liw 

S«periniendQntarDooinneatt,Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Wnfainflon, 
DC  20<02-9373. 


1\i  iniialii  rfiaiH  jiini  iiiliiiri1|iTlnn    rrirr    Please  SEND  YOUR  MAILINO  LABEL,  akmg  widi 
yoor  oonwpondenoe,  10  the  Superintendent  of  Documents,  Attn:  Chief ,  Mail  List  Brandi,  Mail 
Slop:  SSOM,  Washiagion,  DC  20402-^9375. 

lb  order  a  new  snhecr^MkMK  Please  use  the  (vder  form  provided  below. 


■; 


•5468         I 
DYES,  cX. 


Of  Documents  Subscrlpllon  Order  Fonm     Ohmgm 


K% 


Tb  tn  your  onlMV  (nSI  91^-ittl 

my  aUbecr^ptions  as  folows: 

aObsotittorn  to  Fadeiai  Register  (Fl^;  Ix^/U^ing  the  da^  Fede^ 

of  Cpde  of  Federat  Regulation  Sectksra  A/fected.  at  M90  r61 2.50  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daiy  only  (FROO).  at  *444  ^555  foreign)  each  per  year. 


The  total  cost  of  my  order  Is  S_ 
regular  shipping 


.  pncludes 

vid  handling.)  Price  subject  to  change. 

I 


Company  or  paraotai 


(Plaasa  typa  or  print) 


AddWorui  addroaa/attartion  lina 


For  prtvacy,  thttek  box  bek>wt 

□  Do  not  make  my  r>ame  availabie  to  other  mailers 
Check  metfiodof  peymonti 

□  Check  payable  to  SupehnterxJerrt  of  Documents 

QGPO  Deposit  Account    |    |    |    |    |    n~|-n 


Straataddraaa 


Ctty.  Stata.  Zip  ooqa 


Oaytima  phorta 


Inciudlng 


□  VISA 

Q  MasterCard 

1    1 

1    kexpiratkxv  dal^ 

1    1    1    1    1    1    i    1    1    1 

1    i    1 

1     1     1     1     1     1     1 

Thank  you  Hor  your  ordert 

coda 


Purctwaa  ordar  nuiribm  (optional) 


AMmorlzlna  itgnituit  *^ 

I  Ibc  Super1r>tendent  of  Documents 

P.O  Bom  371954.  Pittsburgh.  PA  16250-7954 


Pi 


Pamphlet  prints  of  ptiWic  laws 
laws  upon  enactment  and  at 
Legislative  history  references 
issued  irregularly  upon  enactr 

(Individual  laws  also  nnay  be  p 
20402-9328.  Prices  vary.  See 
newly  enacted  laws.) 


Superintendent 

l—J  YEiS.  enter  my  subscriptiorKs)  as  ft>lkj< 


OfOor  Proc»s8'ng  CoOs 

*  6216 


subscriptions  to  PUBLIC  LAWS  for  t! 


The  total  cost  of  my  order  is  $ Ir 

postage  and  handling  and  are  subject  to  chang« 


(Companv  or  Personal  Name) 


(Please 


(Additional  address.'anention  line* 


(Street  address) 


(City,  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purcha.se  Order  No.) 

Ma>  «»«•  malie  your  name/address  available  lo  other  mai 


i      ^ 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  puWic  tews,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soow  as  possible  after  approval  by  the  President 
Legislative  history  references  appe»  on  each  law.  Subscription  service  includes  aU  public  tews 
issued  in^guterly  upon  enactment,  for  the  103d  Congress.  2d  Session.  1994 

(Individual  laws  atso  may  be  purchased  from  the  Superintendent  of  Documents,  Washmgton  OC 
20402-9328.  Pnces  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Charge  yourtmitr. 


o,*,rfvoc«„„gco«.  Superintendent  of  Documents  Subscriptions  Order  Form 

*  6216 

L-J    I  Ij5>,  enter  my  subscriptiorKs)  as  foiiows: 

To  fax  yomr  «iim  (2t2)  512-2233 

subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress.  2d  Session.  1994  for  $156  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  mnlar  domestic 

postage  and  handling  and  are  subject  to  change.  ,  "«—  -^"caut 


(Compan>  or  Personal  Name) 


(Please  t>pe  or  print) 


(AtWilional  address/attention  line) 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
1 — 1  GPO  I>eposit  Account 


(Street  address) 


I I  VISA  or  MasterCard  Account 


-D 


(Cit>.  State.  ZIP  Code) 


M  i  t  M 


(Credit  card  expiration  date) 


(Daytiine  phone  including  area  code) 

(Purcha,se  Order  No.) 

YKS    NO 
Ma>  u«r  make  your  name/address  avwlable  lo  other  mailers?  CD    {~) 


Thank  you  /or 
your  order! 


(Aothortzmg  Signaiwief 

Mail  To:    New  Orders,  Superintendent  of  Documents 
PO.  Box  371954.  Pittsburgh.  W  15250-7954 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirenients  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technok>gy. 

Price  $5.50 


Superintendent  of  Documents  PubNcatton  Order  Form 

Ord«f  |KOc«Ming  code:   •4133  quj^,  ^^ 

\  ■t-'df  pieaw  tend  me  te  foUowtag  mdiated  pubbataomt:  •  T«  tai  yM 


itia 


copi«a  of  DOCUMENT  DKAFTING  HANDBOOE  at  $S.M 


S/N  069-000-00037-1 


1.  The  toul  coat  of  my 
Ail  prlcM  tnclud*  regular 

Fleaaa  Typa  ar  Palal 
2 


liS. 


Fonign  ordara  pleaaa  add  an  addttloaal  28%. 
and  handling  and  we  auli^  to 


(Company  or  peBonal  n*m«) 


(AddiUon*] 


|StTe«<  address) 


(City.  SUta.  ZIP 


L 


•ttention  line) 


9.  Please  ckooa*  method  of  payment: 

LJ  Check  payable  to  die  SeperiaMMleal  of  Documents 

LJ  GPO  Depoail  Accoeal 

O  VISA  or  MMieiCartl  Accouitt 


M  I  I  I  I  i-n 


(Daytime  phone  Including  ana  code) 

(SigBanoc) 

4.  Mai  Ite:  New  Orders,  Superintendent  of  Documenta.  PA  Box  371954.  FMriiargh,  FA  192S0-79S4 


i  M  1  1  1  1  1 

1     1     1     I     1     1     1     1     1     1 

Thaaft  jwa  for  jwer  0f4tr! 

(Cicdii  card  npintkom  date) 

(Re*  tani) 


Superintendent  of  Documents  Order  Fc 

Ordr  fVic— >«  Coda: 

•7296 

LJ  yes,  send  me subscriptions  to 

S/N  069-000-00056-8.  at  $20.00  ($25.0( 

The  total  cost  of  my  order  is  $ 


Company  or  personal  name 


(Reaset 


Additional  address/attention  line 


Street  address 


City.  State,  Zip  code 


Oa/time  phone  including  area  code 


Purchase  order  number  (optional) 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  dociiment. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archivea  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Ondv  nooasata  Coda: 

7296 


Charge  your  order. 
It's  easyl 


To  ^  your  ortJert  ^02)  S1t-t20O 

LJ  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8.  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City.  State,  Zip  code 


Oa/time  phone  including  area  code 


Purchase  order  numiser  (optional) 


..  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


(Please  type  or  print) 


Checl(  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 


QGPO  Deposit  Account             i        |        1    i-     i 

□  VISA      Q  MasterCard                         (expiration  dM«) 

1    1  1    1         1     1    1       1 

Thank  you  for  your  ordert 


4/94 


Authorizing  signature 

Mcyito:  Superintendent  of  Documents 

P.O.  Box  371 954.  Pittsburgh.  PA  1 5250-7954 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Aesearc/i  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41). $28.00 

Stock  Number  069-000-00031-2 

VolurDe  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


^  ^  J. 


■■2JiI 


Superintendent  of  Documents  Publications  Onler  Form 

ttjifui'y  I  Charge  your  order. 

^^2  I  /rt  Msy/ 

Please  Type  or  Pr|nt  (Form  is  aligned  for  typewriter  use.)  1^  Cu  your  orden  and  iiiquiii«8-(202)  512-225* 

Prices  include  r^ular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  caU  Order  and 

Infonnation  Desk  at  202-783-3238  to  verily  prices.  Internationa]  customers  please  add  25%. 


Q<y 


Stock 


dumber 


021-602-00(01-9 


(Company  or  persona  name) 


(Additional  addrcss/at)  ention  line) 


(Street  address) 


(City,  State,  ZIP  Cod^) 
( ) 


Title 


Catalog-Bestselling  Government  Books 


Price 
Each 


fuee 


Ibtal  for  Publications 


Total 
Price 


FREE 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 


I I  GPO  Deposit  Account 

I I  VISA  or  MasterCard  Account 


cn 


(Daytime  phone  including  area  code) 

Mail  order  to: 

New  Orders.  Swperiifcudeut  ef  Documents 

PXl  Box  371954,  Pittsburgh,  PA  15250-7954 


(Credit  caid  expiration  date)        '^^^  J""*  M  y«i*r  order! 


(Signature) 


Order  Now! 

The  United  States 
Government  Man 
1993/94 

As  the  official  handbook  of  the  Fader 
the  Manual  is  the  best  source  of  inform; 
•activities,  functions,  organization,  and  p 
of  the  agencies  of  the  legislative,  judicia 
branches.  It  also  includes  information  o 
agencies  and  international  organization 
United  States  participates. 

Particularly  helpful  for  those  intereste 
and  who  to  see  about  a  subject  of  partic 
each  agency's  "Sources  of  Information" 
provides  addresses  and  telephone  numt 
obtaining  specifics  on  consumer  activiti 
grants,  employment,  publications  and  fi 
other  areas  of  citizen  interest.  The  Mam 
comprehensive  name  and  agency/subjec 

Of  significant  historical  interest  is  A 
which  lists  the  agencies  and  functions 
Government  abolished,  transferred,  or 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Offici 
Register,  National  Archives  and  Records 

$30.00  per  copy 


Superintendent  o 


Order  Processing  Coda: 

"^6395 


I I  YES,  please  send  me 

at  $30.00  ($37.50  foreign)  each. 

The  total  cost  of  my  order  is  $ 


.cop 


(Company  or  personal  name) 


(Please 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  2:ip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  na) 


Order  Now! 

The  United  States 
Government  Manual 
1993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
•activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


The  United  States 
Governmtnt  Manual 


1993/94 


I 


Superintendent  of  Documents  Pnblicatioiis  Order  Form 


OrJst  Procsssing  Code: 

*6395 


ChargB  your  order. 
Ifseasyt 


To  fax  your  orders  (202)  512-2250 

U  YES,  please  send  me copies  of  the  The  United  States  Govemmeot  Manual,  1993/94  S/N  069-000-00053-3 

at  $30.00  ($37.50  foreign)  each. 


The  total  cost  of  my  order  is  $ 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  State,  ISp  code) 

(Daytime  phone  including  area  codrt) 

(Purchase  order  na) 


Please  choose  method  of  payment: 

G  Check  payable  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account        |    |    jj    | 


□  VISA  a  MasterCard  Account 


(Credit  card  expiration  date) 


-D 


n 


Thank  you  for 
your  order! 


(Authorizing  signature)  f*ma/99 

Mail  to:    Superintendent  of  Documents 

P.Q  Box  371954.  Pittsburgh,  PA  15250-7954 


^OL 


^LjU  ^^  ^V 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  voiume*  containing  ihc  public  m««iage« 
•nd  •latcmcnit.  n«wt  conferences,  and  other 
•elected  papers  released  by  the  White  House 

Volumes  for  the  following  years  are  avatrabie.  other 
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Presidential  Documents 


Proclamation  6705  of  June  30,  1994 

50th  Anniversary  of  the  Liberation  of  Guam 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Fifty  years  ago.  on  July  21.  1944,  after  two  and  a  half  years  of  occupation. 
55,000  United  States  Marines  and  soldiers  stormed  the  small  Pacific  Island 
of  Guam  in  an  effort  to  bring  about  the  liberation  of  a  people  oppressed 
by  tyranny.  .  . 

The  conquest  of  Guam  by  Imperial  Japanese  forces  had  begun  shortly  after 
the  attack  on  Pearl  Harbor  when  Saipan-based  Japanese  bonibers  launched 
the  first  in  a  series  of  raids  on  the  island.  The  small  defending  force  consisted 
of  a  handful  of  military  and  civilian  construction  workers,  as  well  as  the 
local  Guam  Insular  Guard  and  the  Guam  Militia.  Hopes  of  defending  the 
island  ended  in  the  early  morning  hours  of  December  10,  1941,  when  the 
island's  governor  surrendered  his  post  and  the  island,  thuf  making  Guam 
the  only  American  community  to  be  occupied  during  World  War  II. 

The  Chamorxos,  the  indigenous  people  of  Guam,  endured  great  hardships 
during  the  occupation  as  their  captors  forced  them  to  work  long  hours 
in  the  fields,  repair  or  build  airfields  and  defense  iristallations,  and  dig 
hundreds  of  Japanese  shelter  caves.  But  liberation  was  close  at  hand.  Guam 
offered  an  ideal  strategic  position  for  the  Allied  forces,  as  it  would  provide 
a  centralized  location  between  the  Japanese  homeland  and  the  Philippine 
Islands  to  launch  long-range  bomber  attacks.  By  taking  the  Marianas  Islands 
back,  we  would  also  be  able  to  sever  vital  enemy  supply  lines,  thus  cutting 
off  thousands  of  enemy  soldiers  and  ending  their  effectiveness  in  the  war. 

The  battle  for  Guam  was  fierce.  Enemy  forces  continued  to  launch  counter- 
attacks despite  their  lack  of  supplies  or  hope  of  winning.  But  the  Americans 
were  just  as  determined  and  went  to  great  lengths  to  complete  their  mission. 

Chief  of  Staff  General  Dwight  D.  Eisenhower  stated  it  best  when  he  said: 

"In  a  nation  at  war,  teamwork  by  the  whole  people  is  necessary 
for  victory.  But  the  issue  is  decided  on  the  battlefield,  toward  which  " 
all  national  effort  leads.  The  country's  fate  lies  in  the  hands  of 
its  soldier  citizens;  in  the  clash  of  battle  is  found  the  final  test 
of  plans,  training,  equipment,  and — above  all — the  fighting  spirit 
of  units  and  individuals." 

And  it  was  the  spirit  of  the  Americans  fighting  on  Guam  that  brought 
a  quick  end  to  organized  resistance  on  the  island  as  it  was  secured  by 
the  American  forces  on  August  10, 1944. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  July  21,  1994,  as  the 
'■50th  Anniversary  of  the  Liberation  of  Guam."  I  call  upon  all  Americans 
to  observe  this  day  with  appropriate  programs  and  activities. 


34344  Fedeyal  Register  /  Vol.  59.  No.  127  /  Tuesday.  July  5.  1994  /  Presidential  Documents 


(FR  Doc.  94-1632r 
Filed  6-30-94;  2:20  pm| 
Billing  code  3195-01-F 


IMI 


IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  tvvo  hundred 
and  eighteenth. 
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contains  regulatory  documents  having  general 
applicat)illty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulabons,  wntch  is  putjJished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulatiorre  is  sold  tjy 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1421 
RIN  056O-AD74 

General  Price  Support  Regulations  for 
Grain,  Rice,  and  Oilseeds  for  1993  and 
Sut>sequent  Crop  Years 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 


StiMMARY:  This  interim  rule  amends  the 
regulations  with  respect  to  the  price 
support  loan  programs  for  grains  and 
similarly  bandied  commodities, 
including  oilseeds  (canola,  mustard 
seed,  rapeseed,  safflower  seed, 
soybeans,  and  sunflower  seed),  which 
are  conducted  by  the  Commodity  Credit 
Corporation  (CCC)  in  accordance  with 
the  Agricultural  Act  of  1949.  as 
amended  (the  1949  Act),  and  other  acts. 
The  amendments  made  by  this  interim 
rule  will  provide  greater  clarity, 
enhance  the  administration  of  CCC 
programs  by  providing  uniformity 
between  CCC  price  support  programs, 
eliminate  obsolete  provisions,  provide 
more  authority  to  State  and  county 
committees  in  administering  the 
programs,  lessen  the  administrative 
actions  CCC  imposes  on  producers  who 
violate  the  loan  and  loan  deficiency 
payment  (LDP)  agreements,  and  correct 
errors. 

DATES:  Interim  rule  effective  July  5, 
1994.  Comments  must  be  received  on  or 
before  August  4, 1994,  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Submit  comments  to 
Director,  Cotton,  Grain,  and  Rice  J*rice 
Support  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of  Agriculture 
(USDA),  PO  Box  2415,  Washington,  DC 
20013-2415;  telephone  202-720-7641. 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1421 
RIM  056a-AD74 

General  Price  Support  Regulations  for 
Grain,  Rice,  and  Oilseeds  for  1993  and 
Sut>sequent  Crop  Years 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  This  interim  rule  amends  the 
regulations  with  respect  to  the  price 
support  loan  programs  for  grains  and 
similarly  handled  commodities, 
including  oilseeds  (canola,  mustard 
seed,  rapeseed,  safllower  seed, 
soybeans,  and  sunflower  seed),  which 
are  conducted  by  the  Commodity  Credit 
Corporation  (CCC)  in  accordance  with 
the  Agricultural  Act  of  1949.  as 
amended  (the  1949  Act),  and  other  acts. 
The  amendments  made  by  this  interim 
rule  will  provide  greater  clarity, 
enhance  the  administration  of  CCC 
programs  by  providing  uniformity 
between  CCC  price  support  programs, 
eliminate  obsolete  provisions,  provide 
more  authority  to  State  and  county 
committees  in  administering  the 
programs,  lessen  the  administrative 
actions  CCC  imposes  on  producers  who 
violate  the  loan  and  loan  deficiency 
payment  (LDP)  agreements,  and  correct 
errors. 

DATES:  Interim  rule  effective  July  5, 
1994.  Comments  must  be  received  on  or 
before  August  4,  1994,  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Submit  comments  to 
Director,  Cotton,  Grain,  and  Rice  Price 
Support  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of  Agriculture 
(USDA),  PO  Box  2415,  Washington,  DC 
20013-2415;  telephone  202-720-7641. 


Comments  received  may  be  inspected 
between  9  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  holidays,  in 
room  3623,  South  Agriculture  Building, 
USDA,  14th  Street  and  Independence 
Avenue,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Wright.  Program  Specialist, 
Cotton,  Grain,  and  Rice  Price  Support 
Division.  Agricultural  Stabilization  and 
Conservation  Service.  USDA,  PO  Box 
2415,  Washington,  EX:  20013-2415; 
telephone  202-720-8481. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not-significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are 
Commodity  Loans  and  Purchases — 
10.051. 

Regulatory  Flexibility  Act 

If  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  the  CCC  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  these  determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  human  environment. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
pursuant  to  Executive  Order  12778.  To 
the  extent  State  and  local  laws  are  in 
conflict  with  these  regulatory 
provisions,  it  is  the  intent  of  CCC  that 
the  terms  of  the  regulations  prevail.  The 
provisions  of  this  interim  rule  are  not 
retroactive.  Prior  to  any  judicial  action 


in  a  court  of  competent  jurisdiction, 
administrative  review  under  7  CFR  part 
780  must  be  exhausted. 

Paperwork  Reduction  Act 

Public  reporting  burden  for  the 
information  collections  contained  in 
this  regulation  with  respect  to  price 
support  programs  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information.  The  information 
collections  have  previously  been  cleared 
under  the  current  regulations  by  the 
Office  of  Management  and  Budget 
(OMB),  and  assigned  OMB  Nos.  0560- 
0087  and  0560-0129.  In  accordance 
with  the  provisions  of  44  U.S.C.  35.  the 
information  collection  requirements  that 
are  revised  as  a  resuh  of  this  rule  will 
be  resubmitted  to  OMB  for  review. 

Comments 

Since  producers  are  currently  making 
decisions  regarding  commodities  which 
may  be  pledged  as  colFateral  for  CCC 
price  support  loans,  the  provisions  of 
this  interim  rule  are  effective  upon 
publication  in  the  Federal  Register. 
Comments  are  requested,  however,  and 
will  be  taken  into  consideration  when 
developing  the  final  rule.  This  interim 
rule  will  be  scheduled  for  review  so  that 
a  final  document  discussing  comments 
received  and  any  amendments  required 
can  be  published  in  the  Federal  Register 
as  soon  as  possible. 

Background 

The  1949  Act  sets  forth  the  statutory 
authority  for  CCC  price  support 
programs.  CCC  price  support  programs 
are  intended  to  stabilize  market  prices 
and  provide  interim  financing  to 
producers  to  assist  in  the  orderly 
marketing  of  eligible  commodities. 

This  interim  rule  amends  regulations 
found  at  7  CFR  part  1421  to  provide 
rules  for  administering  CCC  price 
support  programs  for  the  1993  and 
subsequent  crop  years. 

Section  1421.1  is  amended  to  remove 
the  reference  to  soybeans.  Soybeans  are 
already  included  because  they  are 
defined  as  an  oilseed  in  §  1421.3. 

Section  1421.3  is  amended  to:  (a)  Add 
the  reference  to  part  1425;  (b)  clarify 
that  the  definitions  in  this  part  apply  if 
there  are  any  conflicts  with  the 
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referenced  parts;  ai  id  (c)  add  n 
definition  of  high  r  loisture 
commodities. 

This  interim  n.:le  amends  ^  1421.4(b) 
to  add  references  t(  i  a  receiver,  guardian, 
or  trustee  which  w  ;re  inadvertently 
omitted.  In  additio  i.  §  1421.4(f)  is 
amended  to  removi :  an  obsolete 
reference. 

Section  1421. 5(b  (1)  is  amended  to 
clarify  the  applicat  on  of  the  provision 
of  the  paragraph  to  loans,  purchases, 
and  LDP's  and  §  14  21.5(b){4)(iv)  to 
correct  the  unit  of  i  [leasure  for  peanuts 
to  tons  and  hundre  iths  of  a  ton. 

Section  110  of  thi  1949  Act  sets  forth 
the  statutory  autho  ity  for  the  farmer 
owned  reserve  (FO  i)  program  for  wheat 
and  feed  grains. 

Producers  with  r  sgular  9-month 
nonrecourse  price  '  upport  loans  are 
eligible  to  enter  tht  FOR  upon  maturity 
of  the  regular  loan.  Producers  may  repay 
regular  9-month  loi  ns  and  repledge  the 
(.ommodity  pledget  as  collateral  for 
such  initial  loan  fo  a  subsequent  loan. 
Undercurrent  program  regulations,  the 
maturity  date  for  tl:  e  subsequent  loan  is 
the  same  as  the  ma  urity  date  for  the 
initial  9-month  loan.  Section  110(h)(1) 
of  the  1949  Act  proiides.  in  part,  that 
"an  extended  loan  ihall  only  be  made 
to  a  producer  after  he  expiration  of  a  9- 
month  price  suppo  t  loan  *   *   *."■ 
Accordingly,  undei  current  program 
regulations,  grain  p  edged  as  collateral 
for  a  subsequent  loi  n  is  not  eligible  to 
be  pledged  as  col  la  eral  for  a  FOR  loan 
because  the  grain  i<  not  placed  into  the 
FOR  "after  the  expi  ration  of  a  9-month 
price  support  loan'  . 

This  interim  rule  amends 
4»  1421.5(d)(2)  to  pr  )vide  that  CCC  may 
allow  producers  to  extend  price  support 
loans  which  are  les ;  than  9  months  in 
length  because  the  :ollateral  securing 
such  loan  had  been  previously  pledged 
as  collateral  for  a  pi  ice  support  loan  so 
that  the  maturity  d<  te  for  such 
subsequent  loan  is  he  last  day  of  the 
ninth  month  follow  ing  the  month  such 
subsequent  loan  w£  s  disbursed  This 
would  permit  prod  icers  having  such  a 
loan  to  enter  into  tf  e  FOR  upon 
maturity  if  all  othei  eligibility 
requirements  are  m  it 

This  interim  rule  amends  §  1421.7  by 
removing  paragrapl  (b)  and 
redesignating  parag  raphs  (c)  and  (d)  as 
paragraphs  (b)  and  c).  respectively.  The 
weed  control  provi:  ions  are  removed 
because  1I!CC  has<l«  termined  that  weed 
control  laws  do  not  affect  the  value  of 
a  commodity. 

In  addition,  this  i  nterim  rule  amends 
t>  1421.7(c)(1)  to  ini  lude  rice  and  to 
remove  the  referenc  e  to  the  weed 
control  law  di.scour  ts  Section  1421.7  is 
also  amended  to  ret  esign.^iti;  paragraph 


IMI 


(c)(3)  as  (c)(4)  and  add  a  new  paragraph 
(c)(3).  which  was  inadvertently  omitted, 
which  includes  the  method  to 
determine  the  loan  rate  for  rice  based  on 
the  milling  yield. 

This  interim  rule  amends 
§  1421.8(b)(2)  to  remove  an  incorrect 
reference  to  the  United  States 
Warehouse  Act. 

This  interim  rule  amends 
tj  1421.9(f)(2)(iv)  by  removing  paragraph 
(G)  to  correct  an  error.  Rice  has  not  been 
stored  identity  preserved  for  many 
years. 

This  interim  rule  amends 
§§  1421.9(f)(2)(xiv)(B)(5)(v)  and 
1421.18(b){15)(ii)(GJ  to  correcl  the 
terminology  that  the  sunflower  seed 
mu.st  pass  through  a  'Vm"  round  hole 
screen. 

This  interim  rule  amends  §  1421.11(a) 
to  correct  a  typographical  error. 

Provisions  tor  taking  administrative 
offsets  are  provided  in  part  3  of  this  title 
and  part  1403  of  this  chapter. 
Accordingly,  this  interim  rule  removes 
and  reserves  §  1421.14. 

This  interim  rule  amends  §  1421.16 
(a)  and  (c)  to  include  applicable 
references  to  Forms  CCC-666.  CCC-666 
LDP.  CCC-678.  and  CCC-709  and  to 
remove  mcorrect  references  to  Forms 
CCC-700  and  CCC-701. 

Producers  who  violate  the  loan  note 
and  security  agreement  by  moving  farjn- 
stored  loan  collateral  from  the  structures 
designated  for  the  storage  of  such  loan 
collateral,  without  prior  written  consent 
of  the  county  committee,  are  subject  to 
liquidated  damages.  In  some  cases,  the 
collateral  is  moved  to  other  structures 
on  the  farm  which  makes  it  possible  for 
CCC  to  perfect  its  security  on  such 
collateral.  CCC  has  determined  that 
when  such  security  can  be  established, 
producers  should  not  be  subject  to  such 
liquidated  damages.  Accordingly,  this 
interim  rule  amends  §  1421.16(b)(2)  to 
clarify  that  unauthorized  removal  only 
includes  cases  where  CCC  cannot  obtain 
the  first  lien  on  the  collateral. 

It  is  difficult  to  prove  the  amount  of 
damages  to  CCC  for  loan  and  LDP 
violations  committed  by  producers; 
however.  20  and  50  percent  of  the  loan 
and  LDP  rates,  as  applicable,  were 
established  for  first  and  second 
violations,  respectively,  when  the 
county  committee  determined  that  the 
producer  acted  in  good  faith.  CCC  has 
determined  that  the  liquidated  damages 
can  he  reduced  without  affecting  the 
administration  of  the  loan  and  LDP 
programs.  Accordingly,  this  interim  rule 
amends  §  1421.16  to:  (a)  Decrease  the 
liquidated  damages  amounts;  alW  (b) 
add  paragraph  (q)  to  provide  that  any  or 
all  of  the  liquidated  damages  may  be 
v'tiivt'd  luider ct:rtain  c:oiiditions. 


In  addition,  under  certain  conditions, 
producers  who  violate  loan  and  LDP 
provisions  may  be  denied  loans  and 
LDP's  on  commodities  stored  on  the 
farm.  CCC  has  determined  that  this 
penalty  is  severe  and  should  only  be 
assessed  when  the  county  committee 
determines  that  such  action  is  necessary 
to  protect  the  interests  of  CCC. 
Accordingly,  in  §  1421.16.  paragraphs 

(d)  and  (e)  have  been  amended  to 
remove  the  requirement  for  denial  of 
farm-stored  loans  or  LDP's  and 
paragraphs  (k)  and  (I)  have  been 
amended  to  clarify  that  producers  nuist 
pay  the  liquidated  damages  asses.sed 
and  such  amounts  cannot  be  repaid 
with  a  commodity  certificate  under  the 
provisions  of  part  1470  of  this  chapter. 

Section  1421.17  provides 
requirements  for  farm-stored 
commodities.  Section  1421.17  is 
amended  as  follows:  (a)  Paragraph  (a) 
has  been  amended  to  clarify  that  the 
reduced  quantity  for  loan  shall  be  the 
mortgaged  loan  quantity:  (b)  paragraph 
{c)(l)  has  been  amended  to  clarify  that, 
when  farm-stored  loans  are  transferred 
from  the  farm  to  warehouse  storage,  the 
warehouse-stored  quantity  cannot 
exceed  110  percent  of  the  loan  quantity 
transferred  from  the  farm-stored  loan; 
(c)  paragraph  (c)(3)  has  been  amended  to 
cx)rret:t  a  reference;  and  (d)  paragraph  (e) 
has  been  amended  to  include  a 
reference  to  Form  CCG-709  which  was 
omitted. 

This  interim  rule  amends  §  1421.18  to 
correct  the  following  errors:  (a) 
paragraph  (b)(12)(iv)(B)  has  been 
amended  to  correct  the  spelling  of 
"green";  (b)  paragraph  (b)(13)(iv)(D)  has 
been  amended  to  correct  punctuation: 
and  (c)  paragraph  (b)(13)(iv)(D)(.5)  has 
been  amended  to  correct  the  spelling  of 
"inconspicuous." 

This  interim  rule  amends  §  1421.19(h) 
to  correct  the  spelling  of  "Form." 

This  interim  rule  amends  §  1421.20  as 
follows:  fa)  paragraph  (a)(2)  to  correct  - 
two  references;  and  (b)  to  add  paragraph 

(e)  to  provide  if  a  producer  moves  a 
commodity  from  storage  without  prior 
approval  on  a  nonworkday,  the 
producer  will  not  be  subject  to 
administrative  actions  providing  the 
producer  notifies  the  county  office  on 
the  next  workday  that  the  commodity 
has  been  moved  and  such  movement  is 
approved  by  CCC. 

Section  1421.22  provides  the 
settlement  provisions  of  price  support 
loans.  This  interim  rule  amends 
§  1421. 22" as  follows:  (a)  Paragraph 
(c)(3)(i)(A)  to  correct  the  percentage  of 
foreign  material  for  peanuts;  (>)) 
paragraph  (c)(4)  to  remove  references  to 
location  differentials  for  rice  Ixicause 
suclwreference  is  obsolete;  and  (c)  to  add 


paragraphs  (e)  through  (i)  to  include 
provisions  that:-(l)  CCC  may  pay  to 
producers  the  cost  for  hauling 
commodities  delivered  to  CCC  beyond 
the  producer's  normal  delivery  point, 
(2)  producers  may  deliver  commodities 
to  CCC  directly  to  rail  cars,  (3) 
producers  will  receive  storage  credit  for 
commodities  delivered  or  forfeited  to 
CCC  in  advance  of  the  loan  maturity 
date,  and  (4)  producers  will  receive 
credit  for  prepaid  warehouse  charges  for 
rec;eiving  and  loading  out  for 
commodities  delivered  or  forfeited  to 
CCC. 

Section  1421.29  provides  the 
provisions  for  LDP's.  Section  1421.29  is 
amended  as  follows:  (a)  paragraph  (b)(3) 
removes  references  to  obsolete  forms 
and  corrects  an  incorrect  reference;  (b) 
paragraphs  (c)  arid  (g)  adds  references  to 
rice  for  clarity;  and  (c)  paragraph  (h)  is 
removed  and  paragraph  (i)  is 
redesignated  as  paragraph  (h).  This 
provision  was  included  to  allow 
producers  delivering  commodities  to  a 
buyer  directly  after  harvest  an 
opportunity  to  file  for  a  LDP  on  the  day 
such  commodities  were  harvested  and 
delivered.  This  required  producers  to 
report  deliveries  to  the  county  office 
before  the  next  loan  repayment  rate 
announcement.  Since  this  provision  was 
implemented,  CCC  developed  a  more 
workable  procedure  that  allows 
producers  to  request  LDP's  in  advance 
of  harvest  and  delivery  with  the  LDP 
rate  based  on  the  loan  repayment  rate 
announced  and  in  effect  on  the  day  the 
commodity  is  delivered  to  the 
processor,  buyer,  warehouse,  or 
cooperative  according  to  redesignated 
S  1421.29(h).  Accordingly,  the 
provisions  in  removed  paragraph  (h)  are 
no  longer  needed. 

This  interim  rule  amends  §  1421.202 
to  add  a  reference  to  wheat  which  was 
inadvertently  omitted  and  corred-s  an 
incorrect  reference. 

Section  1421.205  is  amended  as 
follows:  (a)  paragraphs  (a)  and  (b)  clarify 
that  a  reserve  loan  is  approved  rather 
than  disbursed: and  (b)  paragraph  (a)(2) 
clarifies  the  quantity  for  which  the     - 
reserve  agreement  is  approved.     . 

This  interim  rule  amends 
f)  1421.206(b)  as  follows:  (aj  removes    ■ 
referencesjo  grain  which  grades 
"sample  grade"  because  such  grain  is     , 
not  eligible  for  a  FOR  loan;  and  (b)        " 
removes  the  provision  that  corn  eligible 
for  the  For  must  be  shelled  corn. 
Currently,  corn  pledged  as  collateral  for 
a  FOR  loan  is  restricted  to  shelled  corn. 
CCC  has  determined  that  producers  of 
ear  corn  should  not  be  denied 
participation  in  the  FOR  and  that  the 
quality  of  the  grain  m  the  FOR  would 
not  be  adversely  affected  if  ear  corn  is 
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paragraphs  (e)  through  (i)  to  include 
provisions  that:-(l)  CCC  may  pay  to 
producers  the  cost  for  hauling 
commodities  delivered  to  CCC  beyond 
the  producer's  normal  delivery  point, 
(2)  producers  may  deliver  commodities 
to  CCC  directly  to  rail  cars,  (3) 
producers  will  receive  storage  credit  for 
commodities  delivered  or  forfeited  fo 
CCC  in  advance  of  the  loan  maturity 
date,  and  (4)  producers  will  receive 
credit  for  prepaid  warehouse  charges  for 
receiving  and  loading  out  for 
commodities  delivered  or  forfeited  fo 
CCC. 

Section  1421.29  provides  the 
provisions  for  LDP's.  Section  1421.29  is 
amended  as  follows:  (a)  paragraph  fb)(3) 
removes  references  to  obsolete  forms 
and  corrects  an  incorrect  reference;  fb) 
paragraphs  (c)  arid  (g)  adds  references  to 
rice  for  clarity:  and  (c)  paragraph  (h)  is 
removed  and  paragraph  (i)  is 
redesignated  as  paragraph  (h).  This 
provision  was  included  to  allow 
producers  delivering  commodities  to  a 
buyer  directly  after  harvest  an 
opportunity  fo  file  for  a  LDP  on  the  day 
such  commodities  were  harvested  and 
delivered.  This  required  producers  fo 
report  deliveries  fo  the  county  office 
before  the  next  loan  repayment  rate 
announcement.  Since  this  provision  was 
implemented,  CCC  developed  a  more 
workable  procedure  that  allows 
producers  to  request  LDP's  in  advance 
of  har\'esf  and  delivery  with  the  LDP 
rate  based  on  the  loan  repayment  rale 
announced  and  in  effect  on  the  day  the 
I  ommodity  is  delivered  fo  the 
processor,  buyer,  warehouse,  or 
cooperative  according  to  redesignated 
§  1421.29(h).  Accordingly,  the 
provisions  in  removed  paragraph  (h)  are 
no  longer  needed. 

This  interim  rule  amends  §  1421.202 
to  add  a  reference  fo  wheat  which  was 
inadvertently  omitted  and  correct.s  an 
incorrect  reference. 

Section  1421.205  is  amended  as 
follows:  (a)  paragraphs  (a)  and  (b)  clarify 
that  a  reserve  loan  is  approved  rather 
than  d'sbursedrand  (b)  paragraph  (a)(2) 
clarifies  the  quantity  for  which  the     - 
reserve  agreement  is  approved.     . 

This  interim  rule  amends 
«)  1421.206(b)  as  follows:  (aj  removes    ■ 
referencesjo  grain  which  grades 
"sample  grade"  because  such  grain  is     , 
not  eligible  for  a  FOR  loan;  and  (b)        " 
removes  the  provision  that  corn  eligible 
for  the  FOR  must  be  shelled  corn. 
Currenf ly,  corn  pjedged  as  collateral  for 
a  FOR  loan  is  restricted  fo  shelled  corn. 
CCC  has  determined  that  producers  of 
ear  corn  should  not  be  denied 
participation  in  the  FOR  and  that  the 
quality  of  the  grain  in  the  FOR  would 
not  be  adversely  affected  if  ear  corn  is 


permitted  into  the  FOR.  Accordingly, 
this  interim  rule  removes  the  stipulation 
that  com  must  be  shelled. 

Quantities  of  a  commodity  approved 
for  FOR  that  are  in  approved  storage 
earn  storage  credit  and  CCC  pays 
producers  storage  payments  at  the  end 
of  each  quarterly  period.  Producers  with 
commodities  stored  in  approved 
warehouse  storage  must  pay  or  provide 
for  the  storage  charged  by  the 
warehouse  before  CCC  will  pay  the  FOR 
storage  payment.  This  interim  rule 
amends  §  1421.207  to  clarify  these 
provisions. 

Section  1421.208  has  been  amended 
to  remove  a  typographical  trror. 
Section  1421.210  provides  the 
commingling  and  rotation  provisions  for 
FOR  loans.  Accordingly,  §1421.210  is 
amended  as  follows:  (a)  paragraph  (a) 
clarifies  the  provisions  that  are 
applicable  to  producers  who  commingle 
a  quantity  of  an  eligible  commodity 
with  the  quantity  approved  for  FOR;  (b) 
paragraphs  (b)(2)  and  (b)(4)  add  the 
provision  that  producers  may  rotate 
rOR  loan  collateral  by  replacing  such 
collateral  with  grain  from  existing 
stocks.  In  the  past,  producers  were  only 
allowed  to  use  grain  from  their  most 
recent  harvest  as  replacement  stocks  for 
rotated  FOR  loan  collateral.  CCC  has 
determined  that  this  requirement  was 
unnecessary  and  that  CCC  would  be  at 
no  risk  by  allowing  producers  to  use 
grain  from  their  existing  stocks  of 
harvested  grain  fi-om  any  past  harvest; 
(c)  paragraph  (b)(5)(i)  corrects 
punctuation,  paragraph  (b)(5)(ii) 
removes  an  incorrect  reference,  and 
paragraph  {b)(5)(iv)  reduces  the  percent 
of  liquidated  damages  for  failing  to 
replace  the  rotated  quantity;  (d) 
paragraph  (c)(1)  removes  the  reference 
to  new  grain  to  conform  to  the  changes 
made  in  paragraphs  (b)(2)  and  (b)(4);  (e) 
paragraph  (c)(2)  corrects  a  typographical 
error;  (0  paragraph  (c)(3)  clarifies  that 
storage  shall  not  be  earned  for  FOR 
collateral  relea.sed  for  sale  by  the 
producer  from  the  date  of  the  rotation 
request  until  the  replacement  stocks  are 
in  place;  (g)  paragraph  (c)(4)  requires 
that  the  producer  certify  fo  the  FOR 
quantity  that  the  producer  is  requesting 
CCC  fo  release  for  rotation  that  the 
producer  intends  fo  feed  and  clarifies 
that  storage  shall  riot  be  eanied  for  such 
collateral  released  from  the  date  of  the 
rotation  request  until  the  replacement 
stocks  are  in  place;  and  (h)  paragraph 
(c)(5)  removes  the  requirement  to 
measure  and  inspect  the  grain  to  be 
released  and  the  growing  crop  of  the 
replacement  stocks  fo  conform  to  the 
(  hanges  made  in  paragraphs  (b)(2)  and 
(b)(4),  and  clarifies  that  the  replacement 
.stot^ks,  when  such  stocks  are  already  In 


store  on  the  farm,  must  be  inspected  and 
measured  before  the  release  of  the  FOR 
collateral. 

This  interim  rule  amends  §  1421.211 
to  clarify  that  producers  may  repay  FOR 
loans  at  any  time  at  the  marketing  loan 
repayment  rate  if  such  rate  is  in  effect. 

This  interim  rule  amends  §  1421.215 
to  conform  to  the  existing  provisions  for 
loss  of  or  damage  to  regular  loans  in 
§1421.15. 

This  interim  rule  amends  §  1421.320 
to  clarify  that  rice  marketing  certificate 
payments  may  be  paid  in  a  form  other 
than  commodity  certificates,  and  such 
payments  apply  to  that  quantity  of  a 
commodity  redeemed  from  loan  or  on 
which  a  LDP  was  made. 

This  interim  nile  amends  §§  1421.321 
1421.323  and  1421.324  fo  correct 
references  to  the  agreement  with  CCC 
for  a  rice  marketing  certificate  payments 
arrd  amends  the  heading  to  §  1421.323. 

This  interim  rule  amends 
§  1421.323(b)  to  clarify  that  rice 
marketing  certificate  payments  apply  to 
that  quantify  of  a  commodity  redeerned 
•  from  loan  or  on  which  a  LDP  was  made. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains.  Loan  programs/agriculture. 
Oilseeds,  Peanuts.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Soybeans.  Surety  bonds. 
Warehouses. 

Accordingly,  7  CFR  part  1421  is 
amended  as  follows: 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODrTIES 

1.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Authority:  7  U.S.C  1421. 1423,  1425. 
1441Z.  1444f-1,  1445b-3a.  1445c-3.  144.5<'. 
arid  144Bf;  15  U.S.C.  714b  and  714c. 
Subpart— Kice  Markoling  Certificate  Prf)j;ram 
is  also  issuod  under  authority  of  7  IJ  S  C 
1441-2;  L-i  use.  714b and  714c 

2.  Section  1421.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1421.1     Applicability. 

(a)  The  regulations  of  this  subpart  are 
applicable  to  the  1991  and  subsequent 
crops  of  barley,  com,  grain  sorghum, 
cats,  peanuts,  rice,  rj-e,  wheat,  and 
oilseeds  as  set  forth  ia§  1421.3.  These 
regulations  set  forth  the  terms  and 
conditions  under  which  price  support 
loans  and  pun;hase  agreements  shall  be 
entered  info  and  loan  deficiency 
payments  made  by  the  Commodity 
Credit  Corporation  (CCC).  Additional 
terms  and  conditions  are  set  forth  in  the 
note  and  security  agreement,  loan 
deficiency  payment  application,  and  the 
purchase  agreement  which  must  be 
executed  by  a  producer  in  order  to 
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such  loans  shall  be 
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3.  Section  1421.3  ii  revised  to  read  as 
follows: 

$1421.3    Definitkms. 

The  definitions  set  fortfa  in  tkis 
section  shall  be  applicable  for  all 
purposes  of  program  winunistration. 
The  terms  defined  in  part  719  of  this 
title  and  parts  1413  eiid  1425  of  this 
chapter  ^aiJ  also  be  applicable,  except 
where  those  definitiOEts  conflict  with 
the  definitions  set  iofth  in  this  sectiori. 

Basic  support  rate  hieans  the  price 
support  rate  estabiisoed  by  CCC  for  a 
commodity  before  ank-  adjustnwnt  for 
premiums  and  discowits. 

Charges  means  all  fees, costs,  and 
expenses  incurred  iB|inRuring.  carrying, 
handling,  storing, 
marketing  the  comnxJdity  tendered  to 
OCC  for  price  suppor ..  Chaises  also 
include  any  other  ex|>enses  incurred  by 
CXX  in  protecting  CC Cs  or  the 
producer's  interest  in  such  commodity. 

High  moisture  com  modrties  means 
barley,  com.  and  grai  fi  sorghum 
normally  harvested  a  k1  iiitended  to  be 
Btored  or  marketed  in  a  high  iTK)i."rture 
condition. 

Loan  deficiency  qu  mtity  means  the 
eligible  quantity  \xim  h  was  certified  by 
the  producer  as  eligii:  le  to  be  pledged  as 
collateral  for  a  price  <  upport  loan,  for 
which  the  producer  elected  to  forgo 
obtaining  price  suppWt. 

Loan  quantity  meai  is  the  quantity  on 
which  the  price  snpp  >rt  loan  was 
disbursed  shown  on  wre  note  and 
security  agreement. 

Oilseeds  means  an;  crop  of  soybeans, 
sunflower  seed,  cano  a,  rapeseed, 
safflower,  flaxseed,  tr  ustard  seed,  and 
other  oilseeds  as  dete  rmined  and 
announced  by  CCC. 

Purchase  quantity  i  neans  the  eligible 
quantity  designated  c  a  Form  CCC-614, 
Purchase  Agreement  or  purchase  by 
CCC. 

4.  Section  1421.4  is  amended  by 
re\ising  paragraphs  (f)  and  If)  to  read  as 
follows: 


1 


§U21.4    Eligible  producers 


{b)  A  receiver  or  tni  stee  of  an 
insolvent  or  bankrupt  debtor's  estate,  an 
executor  or  an  admin  strator  of  a 
deceased  person's  est rte.  a  guardian  of 
an  estate  of  a  ward  or  an  incompetent 
person,  and  trustees  cf  a  trust  shall  be 
considered  to  represefit  the  insolvent  or 
bankrupt  debtor,  tbe  ier^ased  person, 
the  ward  or  incompetent,  and  the 
beneficiaries  of  a  trus  ,  i«espectively.  and 


the  production  of  the  receiver,  executor, 
administrator,  guardian,  or  trustee  shall 
be  considered  to  be  the  production  of 
the  person  or  estate  represented  by  the 
receiver,  executor,  administrator, 
guardian,  or  tnistee.  Loan,  loan 
deficiency  payment,  or  purchase 
agreement  documents  execxrted  by  any 
such  person  will  be  accepted  by  CCC 
only  if  they  are  legally  valid  and  such 
person  has  the  aufiiority  to  sign  the 
applicable  documents. 

*  «        *        «        * 

(0  Warehouse-Stored  loans  to 
warehousemen.  Warehouse-stored  loans 
may  be  made  to  a  warehouseman  who. 
acting  on  behalf  and  with  the 
authorization  of  a  producer,  tenders  to 
CCC  warehouse  receipts  issued  by  such 
warehouseman  for  a  commodity 
produced  by  such  warehouseman  only 
in  those  States  where  the  issuaince  and 
pledge  of  such  warehouse  receipts  is 
valid  under  State  law. 

*  *        *        *        ♦ 

5.  Section  1421.5  is  amended  by 
revising  paragraphs  fb)(lh  {b)(4Miv).  and 
(d)(2)  to  read  as  follows: 

§  1421 .5    General  eligibility  requirements. 

***** 

(b)  (1)  Commodities  for  foans, 
purchases,  or  LDP's  must  be  tendered  to 
CCC  by  an  eligible  producer  and  must 
be  eligible  and  in  existence  when 
approved  by  CCC.  For  loans  and 
pujrchases,  commodities  must  aisobe 
stored  in  approved  storage  at  the  tin>e  of 
disbursemerrt  of  loan  or  purchase 
agreement  proceeds.  Tbe  commodity 
must  not  have  been  sold,  nor  any  sales 
option  on  such  commodity  granted,  to  a 
buyer  under  a  contract  «vhich  provides 
that  tbe  buyer  may  direct  the  producer 
to  pledge  the  commodity  to  QX  as 
collateral  for  a  price  support  ioan  or  to 
obtain  a  loan  deficiency  payment.  Such 
commodities  nnist  also  be  merchantable 
for  food,  feed,  or  other  uses  determiiied 
by  CCC  and  nrust  not  contain  mercurial 
compounds,  toxiu  producing  molds,  or 
other  substances  poisonous  to  humans 
or  animals. 

*  »        »        *        * 

.    (4)*    •   • 

(iv)  Quantities  of  peanuts  shall  be  in  - 
tons  and  hundredths  of  a  ton; 


fd)-  •  • 

(2)  The  commodity  reoffered  as 
security  for  the  sulwequent  loan  shall 
have  the  same  maturity  date  as  the 
original  loan,  except  that  if  a  farmer 
owned  reserve  program  is  in  effect  in 
accordance  with  §§  1421.200  through 
1421.217,  C(Xmay  allow  a  producer  to 
request  that  maturity  date  of  such 
subsequent  loan  be  the  last  day  of  the 


ninth  month  following  the  month  the 
subsequent  loan  is  disbursed. 

***** 

6.  Section  1421.7  is  amended  by: 

A.  Removing  paragraph  (b), 

B.  Redesign atirtg  paragraphs  [c]  and 
(d)  as  paragraphs  (b)  and  {cj 
respectively, 

C.  Revising  redesignated  paragraph 
(c)(1). 

D.  Redesignating  redesignated 
paragraph  (c)(3)  as  paragraph  (c)(4).  and 

E.  Adding  a  new  paragraph  (c)(3)  to 
read  as  follows: 


§1421.7 
rates. 


Adjustment  of  t>asic  support 


(c)  (1)  With  respect  to  all  commodities 
exoept  peanuts  and  rice,  warehouse- 
stored  loans  and  purchase  agreement 
payments  shall  be  disbursed  att  levels 
based  on  the  basic  county  support  rate 
for  the  county  where  tha  commodity  is 
stored,  adjusted  for  tbe  schedule  of 
premiums  and  discounts  established  for 
the  comnvodity  on  the  basis  of  quality 
factors  set  forth  on  warehouse  receipts 
or  supplemental  certificates  and  for 
other  quality  factors,  as  determined  and 
announced  by  CCC. 

*  * .       *        *        * 

13)  With  respect  lo  rice.  «vapehouse- 
stored  loans  and  purchase  agreement 
payments  shall  be  disbursed  at  level* 
based  on  the  milling  yields  times  the 
whole  and  broken  kernel  loan  rates, 
adjusted  for  the  schedule  of  discoimts 
on  the  basis  of  qiiahty  factors  set  ferth 
on  warehouse  receipts  or  supplemental 
certificates  and  for  other  quality  fectorsi. 
as  determined  and  announced  by -CCC. 

*  *  it  ^t  * 

7.  Section  1421^  is  amended  by 
revising  paragraph  (bM23  to  read  as 
follows:    . 

§  1421.8    Approved  storage. 

*****  -        ^ 

(b)  *  *  * 

(2)  A  warehouse  operated  by  ati 
approved  cooperative  as  defined  in  part 
1425  of  this  chaipter. 

***** 

8.  Section  1421.^  is  amended  by: 

A.  Revisir^  paragraphs  (f)(2Mivj{E) 
and  (f)(2Kiv)(F). 

B.  Remwiftg  paragraph  {f3(2.>(iv)(CL 
and 

C.  Revising  paragraph 
(f)(2)(xiv)(B)(5)(4')  to  read  as  folfows: 

§1421.9    Warehouse  receipts. 

***** 

t2)  -  •  • 
(ivj  •  •  * 
-  (El  Milling  yield:  and 
(F)  Moisture. 


(xiv)  *  *  • 
(B)*** 
(5)  *  •  • 

(v)  Seed  size  passing  through  a  *V»v«" 
round  hole  screen; 

9.  Section  1421.11(a)  is  revised  to 
read  as  follows:  - 

§1421.11    Liens. 

(a)  The  county  office  shall  file  or 
record,  as  required  by  State  law,  all 
.security  agreements  which  are  issued 
with  respect  to  commodities  pledged  as 
collateral  for  price  support  loans.  The 
cost  of  filing  and  recording  shall  be  paid 
for  by  CCC. 


§  1 42 1 . 1 4    [Removed  and  Reserved] 

10.  Section  1421.14  is  removed  and 
reserved. 

11.  Section  1421.16  is  amended  by: 

A.  Revising  paragraph  (a)(1) 
introductory  text  and  revising 
paragraphs  (a)(l)(i),  (a)(2).  (a)(3).  (b)(1). 
(b)(2).  (c),  (d)  introductory  text,  and 
(d)(2). 

B.  Revising  paragraphs  (e), 
(k)(l)(ii)(C),  and  (k)(l)(ii)(D), 

C.  Adding  paragraph  (k)(l)(ii)(E), 

D.  Revising  paragraphs  (l)(l)(ii}  and 
(l)(l)(iii),and 

E.  Adding  paragraphs  (l)(l){iv)  and  fq) 
to  read  as  follows: 

§1421.16    Personal  liability  of  the 
producers. 

(a)  *  *  * 

(1)  When  signing  Form  CCC-666, 
Farm  Stored  Loan  Quantity 
Certification,  when  applicable.  Form 
CCC-677,  Farm  Storage  Note  and 
Security  Agreement,  and  Form  CCC- 
678,  Warehouse  Storage  Note  and 
Security  Agreement,  that  the  producer 
will  not: 

(i)  Provide  an  incorrect  certification  of 
the  quantity  or  make  any  fraudulent 
representation  for  loan,  of 
***** 

(2)  When  signing  Form  CCC-666  LDP, 
Loan  Deficiency  Payment  Application 
and  Certification, "or  CCC-709,  Direct 
Loan  Deficiency  Payment  Agreement,  as 
applicable,  that  the  producer  will  not 
provide  an  incorrect  certification  of  the 
quantity  or  make  any  fraudulent         .   ' 
representation  for  loan  deficiency 
payment  purposes. 

(3)  That  violation  of  the  terms  and 
conditions  of  the  Form  CCC-677,  Form 
CCC-678,  Form  CCC-666  LDP,  or  Form 
CCC-709,  as  applicable,  will  cause  harm 
or  damage  to  CCC  in  that  funds  may  be 
disbursed  to  the  producer  for  a  quantity 
of  a  commodity  which  is  not  actually  in 
existence  or  for  a  quantity  on  which  the 
producer  is  not  eligible. 
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(xiv)  •  *  • 

(5)  *  •  • 

(v)  Seed  size  passing  through  a  'Vim" 
round  hole  screen; 

*        •        *        »        * 

9.  Section  1421.11(a)  is  revised  to 
read  as  follows: 

§1421.11    Liens. 

(a)  The  county  office  shall  file  or 
record,  as  required  by  State  law,  all 
security  agreements  which  are  issued 
with  respect  to  commodities  pledged  as 
collateral  for  price  support  loans.  The 
cost  of  filing  and  recording  shall  be  paid 
for  by  CCC. 


§  1 42 1 . 1 4    [Removed  and  Reserved) 

10.  Section  1421.14  is  removed  and 
reserved. 

11.  Section  1421.16  is  amended  by: 

A.  Revising  paragraph  (a)(1) 
introductory  text  and  revising 
paragraphs  (a)(l)(i),  (a)(2).  (a)(3).  (b)(1). 
(b)(2).  (c).  (d)  introductory  text,  and 
(d)(2), 

B.  Revising  paragraphs  (e). 
(k)(l)(ii)(C).  and  (k)(l)(ii)(D). 

C.  Adding  paragraph  (k)(l)(ii)(E). 

D.  Revising  paragraphs  (l)(l)(ii)  and 
(l)(l)(iii).and 

E.  Adding  paragraphs  (l)(l)(iv)  and  (q) 
to  read  as  follows: 

§1421.16    Personal  liability  of  the 
producers. 

(a)  *  *  * 

(1)  When  signing  Form  CCC-666, 
Farm  Stored  Loan  Quantity 
Certification,  when  applicable.  Form 
CCC-677,  Farm  Storage  Note  and 
Security  Agreement,  and  Form  CCC- 
678,  Warehouse  Storage  Note  and 
Security  Agreement,  that  the  producer 
will  not: 

(i)  Provide  an  incorrect  certification  of 
'  the  quantity  or  make  any  fraudulent 
representation  for  loan,  of 
•        *        •        «        » 

(2)  When  signing  Form  CCC-666  LDP. 
Loan  Deficiency  Payment  Application 
and  Certification. "or  CCC-709,  Direct 
Loan  Deficiency  Payment  Agreement,  as 
applicable,  that  the  producer  will  not 
provide  an  incorrect  certification  of  the 
quantity  or  make  any  fraudulent 
representation  for  loan  deficiency 
payment  purposes. 

(3)  That  violation  of  the  terms  and 
conditions  of  the  Form  CCC-677,  Form 
CCC-678,  Form  CCC-666  LDP.  or  Form 
CCC-709,  as  applicable,  will  cause  harm 
or  damage  to  CCC  in  that  funds  may  be 
disbursed  to  the  producer  for  a  quantity 
of  a  commodity  which  is  not  actually  in 
existence  or  for  a  quantity  on  which  the 
producer  is  not  eligible. 


(b)  *  *  * 

(1)  Incorrect  certification  is  the 
certifying  of  a  quantity  of  a  commodity 
for  the  purpose  of  obtaining  a 
commodity  loan  or  a  loan  deficiency 
payment  in  excess  of  the  quantity 
eligible  for  such  loan  or  loan  deficiency 
payment  or  the  making  of  any 
fraudulent  representation  with  respect 
to  obtaining  loans  or  loan  deficiency    - 
payments. 

(2)  Unauthorized  removal  is  the 
movement  of  any  farm-stored  loan 
quantity  from  the  storage  structure  in 
which  the  commodity  was  stored  or 
structures  which  were  designated  when 
the  loan  was  approved  to  any  other 
storage  structure  whether  or  not  such 
structure  is  located  on  the  producer's 
farm  without  prior  written  authorization 
from  the  county  committee  in 
accordance  with  §  1421.20,  if  the 
movement  of  loan  collateral  prevents 
CCC  from  obtaining  the  first  lien  on 

-such  collateral. 
•        •        *        •        * 

(c)  The  producer  and  CCC  agree  that 
it  will  be  difficuh,  if  not  impossible,  to 
prove  the  amount  of  damages  to  CCC  for 
the  violations  in  accordance  with 
paragraph  (b)  of  this  section. 
Accordingly,  if  the  county  committee 
determines  that  the  producer  has 
violated  the  terms  and  conditions  of 
Form  CCC-677,  Form  CCC-678.  Form 
CCC-666  LDP.  or  Form  CCC-709.  as 
applicable,  liquidated  damages  shall  be 
assessed  on  the  quantity  of  the 
commodity  which  is  involved  in  the 
violation.  If  CCC  determines  the 
producer: 

(1)  Acted  in  good  faith  when  the 
violation  occurred,  liquidated  damages 
will  be  assessed  by  multiplying  the 
quantity  involved  in  the  violation  by: 

(i)  10  percent  of  the  loan  rate 
applicable  to  the  loan  note  or  the  loan 
deficiency  payment  rate  for  the  first 
offense;  or 

(ii)  25  percent  of  the  loan  rate 
applicable  to  the  loan  note  or  the  loan 
deficiency  payment  rate  for  the  second 
offense;  or 

(2)  Did  not  act  in  good  faith  with 
regard  to  the  violation,  or  for  cases  other 
than  the  first  or  second  offense, 
liquidated  damages  will  be  assessed  by 
multiplying  the  quantity  involved  in  the 
violation  by  25  percent  of  the  loan  rate 
applicable  to  the  loan  note  or  the  loan 
deficiency  payment  rate. 

(d)  For  liquidated  damages  assessed 
in  accordance  with  paragraph  (c)(1)  of 
this  section,  the  county  committee  shall: 
•        •        »        •        •* 

(2)  If  the  producer  fails  to  pay  such 
amount  within  30  days  from  the  date  of 
notification,  call  the  applicable  loan 


involved  in  the  violation,  or  for  loan 
deficiency  payments,  require  repayment 
of  the  entire  loan  deficiency  payment 
and  charges  plus  interest. 

(e)  For  liquidated  damages  assessed  in 
accordance  with  paragraph  (c)(2)  of  this 
section,  the  county  committee  shall  call 
the  loan  involved  in  the  violation,  or  for 
loan  deficiency  payments,  require 
repayment  of  the  entire  loan  deficiency 
payment  and  charges  plus  interest. 

•  •        •        *        • 

(k)(l)*** 
(ii)  *  *  • 

(C)  All  other  costs  which  CCC  would 
not  have  incurred  but  for  the  fraudulent 
representation,  the  unauthorized 
disposition  or  movement  of  the  loan 
collateral; 

(D)  Interest  on  such  amounts; 

(E)  Liquidated  damages  assessed 
under  paragraph  (c)  of  this  section;  and 

[1)  With  regard  to  amounts  due  for  a 
loan,  the  payment  of  such  amounts  may 
not  be  satisfied  by  the  forfeiture  of  loan 
collateral  to  CCC  of  commodities  with  a 
settlement  value  that  is  less  than  the 
total  of  such  amounts;  or 

(2)  By  repayment  of  such  loan  at  the 
lower  loan  repayment  rate  as  prescribed 
in  §  1421.25  and  may  not  utilize  the 
provisions  of  part  1470  of  this  chapter 
with  respect  to  such  loans. 

•  *        »        •        • 

(1)(1)*   •   * 

(ii)  All  other  costs  which  CCC  would 
not  have  incurred  but  for  the  producer's 
fraudulent  representation; 

(iii)  Interest  which  has  accrued  with 
respect  to  such  amounts;  and 

(iv)  Liquidated  damages  assessed 
under  paragraph  (c)  of  this  section. 

•  *        »        •        • 

(q)  Any  or  all  of  the  liquidated 
damages  assessed  in  accordance  with 
the  provisions  of  paragraph  (c)  of  this 
section  may  be  waived  as  determined  by 
CCC. 

12.  Section  1421.17  is  amended  by 
revising  paragraphs  (a),  (c)(1),  (c)(3),  and 
(e)  to  read  as  follows: 

§1421.17    Farm-stored  commodities. 

(a)  The  quantity  of  a  commodity 
which  shall  be  used  to  determine  the 
amount  of  a  farm-stored  loan  shall  not 
exceed  a  percentage  (the  "loan 
percentage"),  as  established  by  the  State 
committee  which  shall  not  exceed  a 
percentage  established  by  CCC.  of  the 
certified  or  measured  quantity  of  the 
eligible  commodity  stored  in  approved 
farm  storage  and  covered  by  the  note 
and  security  agreement.  The  quantity  of 
a  commodity  pledged  as  security  for  a 
farm-storage  loan  shall  be  measured  or 
certified  in  accordance  with  paragraph 
(e)  of  this  section.  Farm-stored  loans 
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may  be  oiade  on  le«j  than  lite  maxunum 
quantity  eligible  ioT  ^oaa  at  the 
producer's  request,  if  the  loan  <|uantity 
is  reduced  by  the  Stdte  connnittee.  the 
county  comouttee.  or  by  request  of  ite 
producer,  such  reduced  quantity  shail 
be  the  mortgaged  quantity  on  thie  note 
and  security  agreement  for  the 
commodity  in  a  bin,  crib,  or  iot  on 
u'hich  the  loan  is  melfie. 
*        *        *        * 

(c)*  •  * 

(1)  Liquidation  of  (he  farm-stored  ioan 
or  part  thereof  shall  pe  made  through 
the  pledge  of  wafebcbse  reoe^s  for  the 
commodity  placed  under  warehouse- 
stored  loan  and  the  immediate  pa^'meal 
by  the  producer  of  ti|e  anumat  by  which 
the  warehouse-stored  loan  is  less  thaa 
the  farm-stored  loan  pr  part  thereof  and 
charges  plus  interest^  The  ioan  quantity 
for  the  Harehouse-st<^red  loan  cartnot 
e.xceed  110  percent  df  the  ioan  quantity 
transfefTed  from  tbe  larm-stored  ioan. 


(3)  For  loans  extended  in  accordar»ce 
with  S§  1421.200  thriogh  1421.217. 
CCC  may  limit  the<waTrtity  for  a 
warehoiwe-stored  loqn  to  the  quantity 
approved  on  the  farrrter  o**7»ed  reserve 
agreement  loan. 


of  a 


f(. 
lea 


(e)  The  quantity 
pledged  as  security 
loan  or  for  which  a 
payment  is  requeste<! 
determined  on  the 
of  the  commodity  wi^ich 
producer  certifies  rn 
CCC-666  for  a  loan 
LDPorCCC-709.  as 
loan  deficiency  payrrient 
be  pledged  as  collateral 
available  for  loan  or 
paym^it  purposes. 


commodity 
r  a  farm-stored 

n  deficiency 
maybe 
is  of  the  quantity 

an  eligible 
ivriting  on  Form 

Form  ccc-eee 

pplicabie,  for  a 
is  eligible  to 
and  is  otherwise 
oan  deficiencv 


aid 


13.  Section  1421.1 
revising  paragraphs 
(bKl3)(iv)(Dl.  {bKl3Hiv1(D)(5) 
tbKlSKii)(C)  to  read 


is  amended  by 
{t))(12)(iv)(B). 
and 
foltows: 


«s 


§1421.18    Warehouse- Stored  loans. 


*   *  • 


(b) 

(12?*   •   * 

(iv)-   *    * 

(B)  For  distinctly  gfeen  seeds.  1.5 
percent: 
*        * 

(13)'   ' 

(Dl  For  admixtures 


(5J  For  incoQspicui  us  admixtures.  5.0 
percent 

*        »        *        • 


(ii)*   *   • 

(C)  The  sunflower  seed  gross  wei^t 
must  be  ad}u«ted  downward  to  reflect 
undersized  seed,  passing  through  a 
'*/fi4"  round  hole  screen,  docikage,  and 
for  the  presence  iJif  any  admixtures. 

14.  Section  1421.19  ts  unendedby 
revising  paragraph  (b)  to  read  as  follows: 

§1421.19    Uquklation  of  loans. 


(b)  If  the  producer  desires  to  deliver 
eligible  commodities  to  CCC  in 
satisfaction  of  the  ioan,  the  producer 
must  notify  CCC  of  such  iutentixM 
befcM«  the  loaa  maturity  date  by  giving 
wTitten  notice  to  the  county  of^ce 
which  disbursed  the  proceeds  for  such 
loan.  If  the  producer  fails  to  deliver 
such  commodities  to  CCC  by  the  date 
specified  on  Form  CCC-691. 
Commodity  Delivery  Notioeu  and  the 
producer  subsequently  redeems  the 
commodity  pledged  as  collateral  fcM-the 
loan  before  delivery  is  completed, 
interest  shall  continue  to  be  assessed  on 
such  amount  in  accordance  with  part 
14t)5  of  thfs  chapter. 

15.  Section  1421.2D  is  amended  by: 

A.  Revising  paragraph  {aK2).  and 

B.  Adding  paragraph  (ej  to  read  as 
follows: 

§1421.20    Aelease  of  the  commodity 
p'edgeil  as  coUateral  for  a  loan. 

(a)  '  •   • 

(2)  If  CCC  so  armoonces.  an  amotust 
less  than  the  principal  amount  of  tiw 
loan  and  chains  plus  interest  under  the 
terms  and  conditions  specified  by  CCC 
at  the  time  the  producer  redeenas  the 
commodity  pledged  as  collateral  lor 
such  loan  in  accordance  with  §  1421.25. 
The  producer  may  request  ar»d  CCC  may 
approve  removal  of  a  quantity  of  the 
commodity  from  storage,  without  the 
payment  of  CCC  of  the  loan  amouot,  if 
the  principal  amount  outstanding  on 
such  loan  before  such  removal  does  not 
exceed  the  maximuin  loan  value  of  the 
quantity  of  the  coirunodity  reraaining  in 
storage  after  such  removal.  When  the 
proceeds  of  the  sale  of  the  commodity 
are  needed  to  repay  all  or  a  part  of  a 
£arm-stored  loaa.  the  pioducer  must 
request  and  obtain  prior  wTitten 
approval  of  the  county  office  on  a  form 
prescribed  by  CCC  in  order  to  remove  a 
soedfied  quantity  of  the  commodity 
from  storage.  Any  such  approval  shall 
be  subject  to  the  terms  and  conditions 
set  forth  in  the  appbcable  form,  cqpies 
of  which  may  be  obtained  by  producers 
at  the  county  office.  Any  such  approval 
shall  not  constitute  a  release  of  COC's 
security  interest  in  the  commodity  or 
release  the  producer  from  liability  far 
any  amounts  due  and  owing  to  CCC 


with  respect  to  the  loan  indebtedness  if 
full  payment  of  such  amounts  is  not 
received  by  the  county  office.  If  a 
producer  fails  to  repay  a  ioan  within  the 
time  period  prescribed  by  <XC  for  a 
farm-storage  loan  and  commodity 
pledged  as  loan  collateral  has  been 
delivered  to  a  buyer  in  accordance  with 
Form  CCC-681-1,  Authorization  for 
Delivery  of  Loan  Collateral  for  Sale, 
such  producer  may  aot  lepay  the  loan 
at  the  level  that  ts  less  than  the  ioan 
level  determined  in  accordance  with 
§1421.25{aJUMii3,  M2i.or  (dM2i. 

(e)  If  the  comiTKMiity  is  moved  on  a  ' 

nonworkday  from  storage  without 
obtaining  prior  approval  to  move  such 
commodity,  such  removal  shall 
constitute  tmatithorized  removal  or 
disposition,  as  apphcalUe,  of  Ruch 
commodity  unless  the  producer  notifies 
the  county  office  the  next  workday  that 
such  commodity  has  been  oaored  and 
such  movement  is  approved  by  CXDC. 
16.  Section  1421.22  is  amended  by: 

A.  Revising  paragraphs <cJ(3Mi)(A) 
and  (c)(4).  and 

B.  Adding  paragraphs <«),  ffl.  (g1.  (hi. 
and  (i)  to  read  as  folloMs: 

§1421.22    SetttemenL 

•  **«»■ 

(3)  *    *    • 

(A)  $2  per  too.  a^  we^'ht,  for  each 
full  1  percent  of  foreign  material  m 
excess  of  15  percent;  and 

•  •        •        •        • 

(4)  With  respect  to  rice  acquired  by 
CCC  at  a  locatioa  other  than  an 
approved  warehouse,  settkaneut  shall 
be  made  on  the  basis  of  the  class,  grade, 
and  quality  entries  set  forth  in  the 
Federal-State  inspection  certificate  and 
on  the  basis  of  the  quantity  set  forth  in 
the  weight  oral  ificates. 

•  •        •        *        • 

(e)  When  a  producer  is  directed  by  the 
county  office  to  haul  the  commodity  for 
a  loan,  except  aromatic  rice,  a  greater 
distance  th.an  would  ha\'e  been 
necessary  to  make  delivery  to  the 
producer's  customary  delivery  point,  aw 
determined  by  CCC,  the  producer  will 
be  allowed  compensation,  as 
determined  by  the  State  conunittee  at  a 
rate  not  to  exceed  the  common  carrier 
truck  rate  or  the  rate  available  from  local 
truckers,  for  hauling  the  eligible 
commodity  the  additional  distance.  In 
determining  the  rate  of  payment  for 
excess  hauling,  the  Stale  committee  may 
establish  reasonable  mileage  minimums 
below  which  producers  will  not  receive 
compensation  for  hauliog. 

(f3  (Ij  Producers  may  request 
trackloading  for  loan  collateral  where 


Federal  Register  /  Vol.  I 


approved  warehouse  space  is  not 
available  locally  or  where  KCCO 
determines  that  it  would  be  to  the 
benefit  of  CCC  Where  local  weighing 
facilities  are  not  available  or  when 
requested  by  producers,  destination 
weights  may  be  used  for  settlement 
purposes.  All  producers  loading  in  the 
same  car  must  sign  an  agreement  stating 
the  percentage  share  of  the  total 
quantity  to  be  credited  to  each.  When 
requested  by  producers  prior  to  delivery' 
of  the  commodity,  settlement  may  be 
made  on  the  basis  of  destination  grades. 
Such  destination  grade  determination 
for  a  car  shall  be  applied  to  the  entire 
quantity  of  a  commodity  loaded  into  the 
same  car,  regardless  of  the  grade  or 
.    quality  of  a  commodity  loaded  into  the 
car  by  any  producer. 

(2)  A  trackloading  payment  of  J9 
cents  per  bushel  (or  31.66  cents  per 
hundredweight  in  the  case  of  sorghum, 
oilseeds,  and  rice,  excluding  aromatic 
rice)  shall  be  made  to  the  producer  on 
an  eligible  commodity  delivered  to  CCC 
under  this  subsection. 

(g)  If  a  farm-stored  commodity  is 
delivered  in  advance  of  the  applicable 
loan  maturity  date  as  provided  in 
§§  1421.19  and  1421.21.  a  deduction  for  - 
storage  charges  shall  be  made.  The 
deduction  shall  be  made  for  the  period 
from  the  date  of  delivery  to  the 
applicable  maturity  date  or  expiration 
date  for  the  commodity.  Such  deduction 
shall  be  at  the  rate  charged  by  the 
warehouse  to  which  the  commodity  was 
delivered.  No  deduction  for  storage 
charges  shall  be  made  for  early  delivery 
of  a  farm-stored  commodity  if  the  loan 
maturity  date  is  accelerated  by  CCC 
under  a  general  acceleration  of  the 
maturity  date  in  a  {particular  area. 

(h)  A  refund  of  warehouse  storage 
charges  will  be  made  by  CCC  to  the 
producer  if  the  maturity  date  of  a 
warehouse  storage  loan  is  accelerated  by 
CCC  for  reasons  other  than  any  wrongful 
act  or  omission  on  the  part  of  the 
producer,  and  the  commodity  is  not 
redeemed.  The  amount  of  the  storage 
charges  to  be  refunded  shall  be 
computed  at  the  lesser  of  the  UGSA  rate 
or  the  rate  prepaid  by  the  producer  for 
the  period  of  unearned  storage, 
(i)  If  a  warehouse  charges  tbe 
producer  for  either  the  receiving  charges 
or  the  receiving  and  loading  out  charges 
on  an  eligible  commodity  in  an 
approved  warehouse,  the  producer 
shall,  upon  delivery  to  CCC  of 
warehouse  receipts  representing  the 
commodity  stored  in  such  warehouse, 
be  reimbursed  or  given  credit  by  the 
county  office  for  such  prepaid  charges  at 
the  les.ser  of  the  UGSA  rate  or  the  rate 
prepaid  by  the  producer.  The  producer 
must  furnish  to  the  county  office. 
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approved  warehouse  space  is  not 
available  locally  or  where  KCCO 
determines  that  it  would  be  to  the 
benefit  of  CCC  Where  local  weighing 
facilities  are  not  available  or  when 
requested  by  producers,  destination 
weights  may  be  used  for  settlement 
purposes.  All  producers  loading  in  the 
same  car  must  sign  an  agreement  stating 
the  percentage  share  of  the  total 
quantity  to  be  credited  to  each.  When 
requested  by  producers  prior  to  deliver)' 
of  the  rx>mmodity.  settlement  may  be 
made  on  the  basis  of  destination  grades. 
Such  destination  grade  determination 
for  a  car  shall  be  applied  to  the  entire 
quantity  of  a  commodity  loaded  into  the 
same  car.  regardless  of  the  grade  or 
quality  of  a  commodity  loaded  into  the 
car  by  any  producer. 

(2)  A  trackloading  payment  of  J9 
cents  per  bushel  (or  31.66  cents  per 
hundredweight  in  the  case  of  sorghum, 
oilseeds,  and  rice,  excluding  aromatic 
rice)  shall  be  made  to  the  producer  on 
an  eligible  commodity  delivered  to  CCC 
under  this  subsection. 

(g)  If  a  farm-stored  commodity  is 
delivered  in  advance  of  the  applicable 
loan  maturity  date  as  provided  in 
§§  1421.19  and  1421.21.  a  deduction  for 
storage  charges  shall  be  made.  The 
deduction  shall  be  made  for  the  period 
from  the  date  of  delivery  to  the 
applicable  maturity  date  or  expiration 
date  for  the  commodity.  Such  deduction 
shall  be  at  the  rate  charged  by  the 
warehouse  to  which  the  commodity  was 
delivered.  No  deduction  for  storage 
charges  shall  be  made  for  early  deliver}- 
of  a  farm-stored  commodity  if  the  loan 
maturity  date  is  accelerated  by  CCC 
under  a  general  acceleration  of  the 
maturity  date  in  a  f>articular  area. 

(h)  A  refund  of  warehouse  storage 
charges  will  be  made  by  COC  to  the 
producer  if  the  maturity  date  of  a 
warehouse  storage  loan  is  accelerated  by 
CCC  for  reasons  other  than  any  wrongful 
act  or  omission  on  the  part  of  the 
producer,  and  the  commodity  is  not 
redeemed.  The  amount  of  the  storage 
charges  to  be  refunded  shall  be 
computed  at  the  lesser  of  the  UGSA  rate 
or  the  rate  prepaid  by  the  producer  for 
the  period  of  unearned  storage, 
(ij  If  a  warehouse  charges  the 
producer  for  either  the  receiving  charges 
or  the  receiving  and  loading  out  charges 
on  an  eligible  commodity  in  an 
approved  warehouse,  the  producer 
shall,  upon  delivery  to  CCC  of 
warehouse  receipts  representing  the 
commodity  stored  in  such  warehouse, 
be  reimbursed  or  given  credit  by  the 
county  office  for  such  prepaid  charges  at 
the  les.ser  of  the  UGSA  rate  or  the  rate 
prepaid  by  the  producer.  The  producer 
must  furnish  to  the  county  office. 


written  evidence  signed  by  the 
warehouse  operator  that  such  cliai^es 
have  been  paid. 
17.  Section  1421.29  is  amended  by: 

A.  Revising  paragraphs  (b)(3),  (c).  and 
(g)  to  read  as  follows, 

B.  Removing  paragraph  (h),  and 

C.  Redesignating  paragraph  (i)  as 
paragraph  (h). 

§  1421 .29    Loan  deficierKy  payments. 
*        •        •        •        * 

(3)  File  and  request  pa>7nent  on  Form 
CCC-666  LDP.  unless  the  producer 
enters  into  an  agreement  according  to 
paragraph  (h)  of  this  section,  for  a 
quantity  of  an  eligible  commodity; 
■*•••• 

(c)  The  loan  deficiency  payment  rate 
for  a  crop  shall  be  the  amount  by  which 
the  price  support  loan  level  for  the  crop 
exceeds  the  le\'el  at  which  CCC  has 
announced  that  producers  may  repay 
their  price  support  loans  in  accordance 
with  §  1421.25.  Such  rate  shall  be  the 
amount  determined  on  the  day  the 
producer  submits  a  completed  request 
for  a  loan  deficiency  payment  to  the 
county  office.  When  such  request  is  for 
rice  and  the  request  provides  that  the 
loan  deficiency  payment  rate  shall  be 
based  on  the  date  of  delivery,  and  the 
documentation  of  deliverj'  indicates  the 
rice  was  delivered  after  3  p.m.  eastern 
time,  the  loan  deficiency  jsayment  rate 
in  effect  after  3  p.m.  eastern  time  of  the 
delivery  date  shall  be  used.  In  all  other 
cases  for  rice  where  the  loan  deficiency 
pa\ment  rate  is  based  on  the  delivery 
date,  the  payment  rate  in  effect  at 
12:00:01  a.m.  eastern  time  of  the 
delivery  date  shall  be  used. 

•  •  -  .    •    ■    •        * 

(g)  Notwithstanding  any  other 
provision  of  this  section,  on  the  day  of 
the  announcement  of  the  adjusted  woHd 
price,  applications  for  loan  deficiency 
payments  for  rice  that  specify  the 
payment  rate  will  not  be  accept*^ 
between  2  p.m.  eastern  time  and  the 
time  of  the  world  price  announcrement. 

*  •        •        •        • 

IH.  Section  1421.202  is  revi.sed  to  read 
as  follows: 

§  1 421 .202    Lengtt)  of  reserve  agreements. 
The  length  of  a  FOR  loan  shall  be  27 
months  from  the  maturity  date  of  the 
regular  price  support  loan.  The  day 
following  the  maturity  date  of  the 
regular  price  support  loan  shall  be  the 
effective  date  of  the  FOR  loan 
agreement.  In  order  to  assure  that 
producers  throughout  the  United  States 
are  treated  in  a  fair  and  equitable 
manner.  CCC  may  allow  extensions  of 
regular  price  support  loans  for  wheat. 


com,  grain  sorghum,  oats,  and  barley 
which  expire  in  or  before  the  month 
following  the  month  of  the  date  for  such 
commodity  as  specified  in 
§  1421.201(b).  The  terms  and  conditions 
of  such  extension  shall  be  provided 
through  actual  notice  to  affected 
producers.  FOR  agreements  may  be 
extended  by  CCC,  at  CCCs  sole" 
discretion,  at  maturity  for  an  additional 
six  months. 

19.  Section  1421.205  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  revising  paragraphs  (a)(2)  and  (b)  to 
read  as  follows: 

§1421.205    Quantity  eligible  for  grain 
reserve  loans. 

(a)  Fann-stored  FOR  loans  .shall  be 
approved  on  a  quantity  not  to  exceed 
the  lesser  of: 


(2)  The  quantity  upon  which  the 
disbursement  of  the  regular  price 
support  loan  was  based. 

(b)  Warehouse-stored  FOR  loans  shall 
be  approved  on  a  quantity  not  to  exceed 
the  quantity  shown  on  the  warehouse 
receipt  or  the  supplemental  certificate, 
if  applicable,  which  secured  the  regular 
price  support  loan. 

20.  Section  1421.206  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1421.206    Quality  eligtbility  requirements 
of  FOR  loans. 

•  «         •         •         • 

(b)  Grain  which  is  pledged  as 
collateral  for  a  FOR  loan  must  meet  tl>e 
quality  eligibility  requirements  for 
securing  a  regular  price  support  loan. 

***** 

21.  Section  1421.207  is  amended  by 
revising  paragraphs  (bMl),  (b|(2)(i).  and 
(b)(2)(iii)  to  read  as  follows: 

§  1421.207    Storage  rates. 

•  *         •         •         • 

(b)  (1)  Storage  payments  shall  l)e  paid 
quarterly,  starting  from  the  effective 
date  of  the  FOR  loan.  Such  payments 
shall  be  paid  within  30  days  after  the 
end  of  each  quarter  in  which  such 
payments  are  earned.  Storage  payments 
shall  not  be  earned  when  the  grain 
which  was  pledged  as  collateral  for  the 
FOR  loan  is  not  in  storage,  as 
determined  by  CCC.  Storage  payments 
shall  not  be  earned  when  the  5-day 
adjusted  market  price  determined  in 
accordance  with  §  1421.209(e)  equals  or 
exceeds  95  percent  of  the  current  year's 
established  price  for  the  commodity,  hi 
such  instance,  no  storage  payments 
shall  be  earned  from  the  day  the  5-day 
adjusted  market  price  was  equal  to  or 
exceeded  95  percent  of  such  established 
price  through  the  ninetieth  day 
following  the  last  day  on  which  the  5- 
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price  equalled  or 
of  such  established 


day  adjusted  markei 
exceeded  95  percen 
price. 

(2)*  *  • 

(i)  A  FOR  agreement  shall  not  be 
approved  until  the  f  roducer  provides 
written  evidence  to  XC  that  at  least  the 
next  year's  storage,  including  any 
storage  deduction  applicable  to  the 
regular  loan,  has  be<  n  paid  to  the 
warehouse  or  arran§  ements  fw  the 
payment  of  such  sto  "age  have  been 
made  with  the  ware  jouse  on  the  FOR 


loan  quantity. 


(iii)  The  eighth  qu  irterly  storage 
payment  shall  not  b*  i  made  until  the 
producer  provides  vritten  evidence  to 
CCC  that  storage  has  been  paid  to  the 
warehouse  or  arrang  ements  for  the 
payment  of  such  stoi-age  have  been 
made  with  the  wareiouse  on  the  FOR 


quantity  through  the 
date. 


22.  Section  1421. 
as  follows; 


2  D8  is  revised  to  read 


^21. 


m  jdity. 
sh£ll 


§1421.208    Ct>arging  merest 

FOR  loans  shall  ni 
unless  CCC  determiries 
adjusted  market  pricte 
accordance  with  §  1 
commodity  is  equal 
percent  of  the  currei^t 
price  for  such  com 
instance,  interest 
day  the  5-day  adjusted 
equal  to  or  exceeded 
such  established 
accrue  for  the  baiande 
following  the  last  day 
day  adjusted  market 
exceeded  105  percen ; 
established  price  thn 
succeeding  months 
which  shall  be  appli 
during  an  interest-, 
be  the  rate  applicabh 
price  support  loan  as 
accordance  with  part 
chapter. 

23.  Section  1421.210 
revising  paragraphs  (p) 
introductory  text,  (b) 
(b)(5)(ii),  (b)(5)(iv),  (d)( 
text,  (c)(2).  (c)(3).  {c)(H) 
read  as  follows: 


§  1421.210    Commingling  and  replacement 
of  wheat  and  feed  grair  s. 

(a)  In  the  case  of  fafm- 
loans,  if  an  eligible  i 
commodity  has  been 
an  ineligible  quantity  ( 
the  commingled  com  nodity 
eligible  to  be  pledgee  < 
FOR  loan  unless  the 
§1421.17  (b)(1)  or 


FOR  loan  maturity 


accrue  interest 

that  the  5-day 

determined  in 

.209(e)  for  the 

o  or  exceeds  105 

year's  established 

In  such 
accrue  from  the 
market  price  was 
105  percent  of 
>  and  continue  to 
of  the  month 
on  which  the  5- 
jrice  equaled  or 
of  such 
( mgh  the  two 

he  rate  of  interest 
( :able  to  a  FOR  loan 
ac  HTiing  period  shall 
to  the  regular 
determined  in 
1405  of  this 

is  amended  by 
(b)(2).  (b)(4)  " 
4)(ii).{b)(5)(i), 
1)  introductory 
and  (c)(5)  to" 


-stored  FOR 
qtiantity  of  a 
commingled  with 
of  the  commodity, 

is  not 
as  collateral  for  a 
•rovisions  in 
are  met. 


(bi  2) 


(b)*   *  * 

(2)  Grain  which  is  used  to  replace 
existing  FOR  loan  collateral  must  have 
been  produced  by  the  producer  and  be 
eligible  to  be  pledged  as  collateral  for  a 
regular  price  support  loan,  except  that 
compliance  with  the  terms  and 
conditions  of  any  commodity  program 
conducted  in  accordance  with  part  1413 
of  this  chapter  on  the  farm  on  which 
such  replacement  grain  was  produced  is 
not  required.  Replacement  loan 
collateral  may  be  grain  from  the  crop 
which  is  harvested  after  the  date 
established  by  the  State  committee  in 
accordance  with  paragraph  (b)(1)  of  this 
section  or  be  grain  from  a  producer's 
existing  stocks  in  CCC-approved  farm 
storage.  This  grain  must  not  have  been 
purchased  and  must  be  free  of  any  liens 
or  encumbrances  unless  waivers  that 
fully  protect  the  interest  of  CCC  are 
obtained.  With  resjject  to  wheat,  such 
replacement  grain  must  be  of  the  same 
class  as  the  regular  price  support  loan 
collateral. 

•  •        *        *        » 

(4)  To  protect  the  interest  of  CCC  in 
the  quantity  of  collateral  to  be  released 
for  replacement  in  accordance  with 
paragraph  (c)(l)(i)  or  (c)(l)(iii)  of  this 
section,  the  county  committee  may 
require  producers  to  remit  payments  to 
the  CCC  before  a  request  to  replace  FOR 
loan  collateral  is  approved.  In  such 
cases,  the  amount  to  be  remitted  shall  be 
the  smaller  of:  j, 

•  *        •        *      ■  •'' 

(ii)  The  product  of  the  market  price 
available  in  the  county  office  on  the 
date  that  the  replacement  request  was 
made,  times  the  quantity  to  he  replaced, 
as  determined  by  CCC. 

(5)*   *   • 

(i)  The  principal  amount  of  the  FOR 
loan  and  other  charges  plus  interest 
from  the  disbursement  date  of  such 
amount; 

(ii)  Storage  payments  made  in 
accordance  with  the  loan  from  the  date 
the  request  for  replacement  was 
approved  for  CCC  to  the  disbursement 
date  of  such  payments; 

•  •<>•• 

(iv)  Liquidated  damages  computed  by 
multiplying  the  quantity  not  replaced  by 
25  percent  of  the  loan  rate  applicable  to 
the  loan  note. 

(c)  (1)  A  producer  who  files  a  Form 
CCC-687-1  or  CCC-681  requesting  the 
approval  to  replace  existing  FOR  loan 
collateral  may  after  approval  of  the 
request: 

•  •        *        »        • 

(2)  A  producer  who  delivers  grain  to 
a  CCC-approved  warehouse  in 
accordance  with  paragraph  (c)(1)  of  this 
section  shall  cause  to  be  delivered  to 


CCC  a  warehouse  receipt  issued  in  the 
name  of  CCC  with  respect  to  such  grain. 
The  warehouse  receipt  shall  show  that 
storage  charges  have  been  paid  or 
otherwise  provided  for  through  the  fina' 
date  specified  to  complete  the 
replacement,  and  CCC  shall  retain 
control  of  the  receipt  until  the  producer 
has  replaced  the  original  FOR  loan 
collateral  with  eligible  replacement 
grain.  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  if  the  producer 
fails  to  replace  the  grain  within  the 
approved  replacement  period,  CCC  shall 
take  title  to  the  warehouse  receipt 
without  any  further  action  by  the 
producer  and  shall  determine  the  value 
of  the  grain  represented  by  the  receipt. 
This  value  shall  be  determined  in 
accordance  with  §  1421.22  and  shall  be 
credited  to  the  amount  owed  by  the 
producer  as  determined  in  accordance 
with  paragraph  (b)(5)  of  this  section. 

(3)  A  producer  who,  in  accordance 
with  paragraph  (c)(1)  of  this  section, 
sells  the  grain  which  is  the  collateral  for 
the  FOR  loan  shall  only  sell  such  grain 
to  the  person  specified  on  Form  CCC- 
681.  Storage  payments  shall  not  be 
earned  on  the  quantity  rotated,  as 
determined  by  CCC,  from  the  date  the 
rotation  request  is  approved  until  the 
replacement  stocks  are  in  place.  To 
protect  the  interest  of  CCC  in  the 
quantity  of  collateral  to  be  released  for 
replacement,  the  county  committee  may 
require  the  purchaser  to  make  and  remit 
to  CCC  a  check  for  the  full  amount  of 
the  purchase.  In  such  instances,  CCC 
shall  make  these  funds  available  to  the 
producer  upon  the  replacement  of  the 
original  FOR  loan  collateral  with 
eligible  replacement  grain  if  such 
replacement  occurs  prior  to  the  final 
date  of  the  approved  replacement 
period.  Except  as  provided  in  paragraph 
(b)(3)  of  this  section;  if  the  producer 
fails  to  replace  the  grain  by  this  date,  the 
producer  shall  forfeit  the  sales  proceeds 
to  CCC  without  any  further  action  by  the 
producer.  Such  sales  proceeds  shall  be 
credited  to  the  amount  owed  by  the 
producer  as  determined  in  accordance 
with  paragraph  (b)(5)  of  this  .section. 

(4)  A  producer  who,  in  accordance 
with  paragraph  (c)(1)  of  this  section, 
intends  to  feed  such  grain  to  the 
producer's  own  livestock,  may  only  feed 
the  quantity  of  grain  which  was 
approved  by  the  county  committee  for 
such  purposes.  The  producer  must 
certify  to  the  quantity  the  producer 
intends  to  use  for  feed  during  the 
approved  rotation  period.  Storage 
payments  shall  not  be  earned  on  the 
quantity  rotated,  as  determined  by  CCC. 
from  the  date  the  rotation  request  is 
approved  until  the  replacement  stocks 


are  in  place  in  CCC-approved  farm 
storage. 

(5)  Any  producer  who  files  a  Form 
CCC-687-1  or  CCC-6B1  with  the  county 
committee  shall  not  remove  the  existing 
FOR  loan  collateral  until  written 
approval  has  been  made  by  the  county 
committee.  The  producer  shall  allow  a 
representative  of  the  county  committee 
to  inspect  and  measure,  at  the 
producer's  expense,  the  quantity  of 
replacement  grain  when  such 
replacement  stocks  are  in  place  in  CCC- 
approved  farm  storage.  Producers  who 
request  approval  to  replace  existing  FOR 
loan  collateral  with  existing  stocks  in 
CCC-approved  farm  storage  shall  not 
receive  approval  to  remove  the  existing 
FOR  loan  collateral  until  the 
replacement  stocks  have  been  inspected 
and  measured. 

24.  Section  1421.211  is  revised  to  read 
as  follows: 

§  1 421 .21 1    Redemption  requirements  and 
emergency  call. 

(a)  A  producer  may  redeem  the 
commodity  pledged  as  collateral  for  a 
FOR  loan  at  any  time  by  repaying  the 
principal  amount  of  the  FOR  loan  and 
other  charges  plus  interest  as  provided 
in  this  part  or,  if  CCC  so  announces,  an 
amount  less  than  the  principal  amount 
of  the  FOR  loan  and  other  charges  plus 
interest  in  accordance  with 

§  1421.25(d)(2). 

(b)  Notwithstanding  any  other 
provision  of  this  part,  the  Secretary  may 
require  producers  to  repay  FOR  loans 
prior  to  the  maturity  date  of  such  loans 
if  the  Secretary  determines  that 
emergency  conditions  exist  which 
require  that  the  commodity  which  is 
serving  as  collateral  for  the  FOR  loan  be 
made  available  in  the  market  to  meet 
urgent  domestic  or  international  needs 
and  such  determination  and  the  reasons 
therefore  are  reported  to  the  President, 
the  Committee  on  Agriculture, 
Nutrition,  and  Forestry  of  the  Senate, 
and  the  Committee  on  Agriculture  of  the 
House  of  Representatives  at  least 
fourteen  days  before  taking  such  aciion. 
Repayment  shall  consist  of  the  amount 
in  accordance  with  paragraph  (a)  of  this 
section.  If  the  called  loan  is  not 
redeemed  within  the  time  prescribed  by 
the  Secretary,  CCC  may  take  title  to  the 
commodity  without  any  further  action 
by  the  producer. 

25.  Section  1421.215  is  revLsed  to  read 
as  follows: 

§1421.215    Loss  or  damage  to  the 
commodity. 

The  producer  is  responsible  for  any 
and  all  loss  in  quantity  or  quality  of  the 
commodity  pledged  for  a  FOR  loan.  CCC 
shall  not  assume  any  loss  in  quantity  or 
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are  in  place  in  CCC-approved  farm 
storage. 

(5J  Any  producer  who  files  a  Form 
CCC-687-1  or  CCC-681  with  the  county 
committee  shall  not  remove  the  existing 
FOR  loan  collateral  until  written 
approval  has  been  made  by  the  county 
committee.  The  producer  shall  allow  a 
representative  of  the  county  committee 
to  inspect  and  measure,  at  the 
producer's  expense,  the  quantity  of 
replacement  grain  when  such 
replacement  stocks  are  in  place  in  CCC- 
approved  farm  storage.  Producers  who 
request  approval  to  replace  existing  FOR 
loan  collateral  with  existing  stocks  in 
CCC-approved  farm  storage  shall  not 
receive  approval  to  remove  the  existing 
FOR  loan  collateral  until  the 
replacement  stocks  have  been  inspected 
and  measured. 

24.  Section  1421^11  is  revised  to  read 
as  follows: 

§  1421.21 1    Redemption  requirements  and 
emergency  call. 

(a)  A  producer  may  redeem  the 
commodity  pledged  as  collateral  for  a 
FOR  loan  at  any  time  by  repaying  the 
principal  amount  of  the  FOR  loan  and 
other  charges  plus  interest  as  provided 
in  this  part  or,  if  CCC  so  announces,  an 
amount  less  than  the  principal  amount 
of  the  FOR  loan  and  other  charges  plus 
interest  in  accordance  with 
§  1421.25(d)(2). 

(b)  Notwithstanding  any  other 
provision  of  this  part,  the  Secretary  may 
require  producers  to  repay  FOR  loans 
prior  to  the  maturity  date  of  such  loans 
if  the  Secretary  determines  that 
emergency  conditions  exist  which 
require  that  the  commodity  which  is 
serving  as  collateral  for  the  FOR  loan  be 
made  available  in  the  market  to  meet 
urgent  domestic  or  international  needs 
and  such  determination  and  the  reasons 
therefore  are  reported  to  the  President, 
the  Committee  on  Agriculture. 
Nutrition,  and  Forestry  of  the  Senate, 
and  the  Committee  on  Agriculture  of  the 
House  of  Representatives  at  least 
fourteen  days  before  taking  such  action. 
Repayment  shall  consist  of  the  amount 
in  accordance  with  paragraph  (a)  of  this 
section.  If  the  called  loan  is  not 
redeemed  within  the  time  prescribed  by 
the  Secretary,  CCC  may  take  title  to  the' 
commodity  without  any  further  action 
by  the  producer. 

25.  Section  1421.215  is  revised  to  read 
as  follows: 

§1421.215    Loss  or  damage  to  the 
commodity. 

The  producer  is  responsible  for  any 
and  all  loss  in  quantity  or  quality  of  the 
commodity  pledged  for  a  FOR  loan.  CCC 
shall  not  assume  any  loss  in  quantity  or 


quality  of  the  FOR  farm-stored  loan 
collateral. 

26.  Section  1421.320  is  amended  by 
revising  paragraphs  (a)  aixl  (c)(2)  to  read 
as  follows: 

§  1 421 .320    General  provisions. 

(a)  This  subpart  sets  out  the  terms  and 
conditions  under  which  the  CCC  shall 
make  payments  to  eligible  persons  who 
have  entered  into  an  agreement  with 
CCC  to  participate  in  the  rice  marketing 
certificate  program. 

*  •        »        «        • 

(c)  *  •  •    " 

(2)  With  respeci  to  eligible  rice  which 
has  not  been  and  will  not  be  pledged  as 
collateral  for  a  price  support  loan 
received  a  loan  deficiency  payment  in 
accordance  with  §  1421.29. 

27.  Section  1421.321  is  amended  by 
revising  introductory  text  to  read  as 
follows: 

§  1 421 .321     Eligible  persons. 

For  the  purposes  of  this  subpart,  the 
following  persons  shall  be  considered  to 
be  eligible  to  enter  into  an  agreement 
with  CCC  and  to  receive  payment  in 
accordance  with  this  subpart: 

*  •        •        •        • 

28.  Section  1421.323  is  revised  to  read 
as  follows: 

§1421.323    Rice  marketing  certificate 
payments. 

(a)  Payments  in  accordance  with  this 
subpart  shall  be  made  available  to 
eligible  persons  who  have  complied 
with  the  terms  and  conditions  set  forth 
in  this  subpart  and  who  have  entered 
into  an  agreement  with  CCC. 

(b)  Pa>-ments  in  accordance  with  this 
subpart  shall  be  made  when  the 
producer  receives  a  loan  deficiency- 
payment  in  accordance  wnith  §  1421.29 
or  when  X\te  producer  repays  a  loan  in 
accordance  with  §  1421.25. 

29.  Section  1421.324  is  revised  to  read 
as  follows: 

§  1 42 1 .324    Payment  rate. 

The  payment  rate  for  thg  purposes  of 
calculating  payments  made  available  in 
accordance  with  this  subpart  shall  be 
based  upon  the  difference  between  the 
adjusted  worid  price  for  the  class  of  rice 
and  the  loan  repayment  level  in  effect 
for  the  loan  deficiency  payment  or  loan 
repayment. 

Signed  in  Washington.  ix:,«n  Juno  27. 
1994. 

Bruce  R.  W  eber. 

ExecuUve  Vice  Pntsident.  Commodity  CrvtUt 
Corporation. 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1755 
RIN  0572-AA57 

Specification  for  Filled  Fiber  Optic 
Cables 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  The  Rural  Electrification 
Administration  (REA)  amends  its 
regulations  on  Telecommunications 
Standards  and  Specifications  for 
Materials,  Equipment  and  Construction 
by  rescinding  REA  Bulletin  345-90. 
REA  Specification  for  Totally  Filled 
Fiber  Optic  Cable,  PE-90.  and  codifying 
the  revised  specification.  The  revised 
specification:  Allowrs  the  use  of 
dispersion-shifted  single  mode  fibers; 
allows  use  of  62.5/125  micrometer 
inultimode  fibers;  includes  a  section  on 
self-supporting  aerial  fiber  optic  cable: 
and  establishes  end  product 
requirements  associated  with  the 
options  stated  above.  This  revised 
specification  updates  the  end  product 
performance  requirements  of  filled  fiber 
optic  cables  brought  about  through 
technological  advancements  made 
during  the  last  seven  years. 
DATES:  Effective  date:  August  4. 1994. 

Incorporation  by  reference: 
Incorporation  by  reference  of  c-ertain 
publications  listed  in  this  final  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gamett  G.  Adams.  Chief.  Outside  Plant 
Branch.  Telecommunications  Standards 
Division,  Rural  Electrification 
Administration,  room  2844,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250- 
1500.  telephone  number  (202)  720- 
0667. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Gvil 
Justice  Reform.  If  adopted,  this  final  rule 
will  not: 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  policies; 

(2)  Have  any  retroactive  effect;  and 

(3)  Require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule 


343^1  Fedeial  Register  /  Vol.  59,  No.  127  /  Tuesday.  July  5,  1994  /  Rules  and  Regulation.s 


in 


Regulatory  Flexibi 

The  Administrator 
determined  that  thi 
have  a  significant  i 
substantial  numberjof 
defined  by  the  Regi  1 
Act  {5  U.S.C.  et  seq^ 
involves  standards 
which  may  increast 
term  costs  to  the 
Houever.  the  long 
(  osts  are  reduced  tli  rough 
durability  and  lowe- 
ovur  time. 


1  ity  Act  Certification 


ofREAhas 
final  rule  will  not 
pact  on  a 

small  entities,  as 
atory  Flexibility 
This  final  rule 
md  specifications, 
the  direct  short- 
borrower, 
t^rm  direct  economic 
greater 
maintenance  cost 


R£A 


Infonnation  Collection  and 
Recordkeeping  Req  iirements 

In  (Compliance  wi 
Management  and  Bi^dget 
regulations  (5  CFR 
implements  the 
Act  of  1980  (Pub.  L 
3504  of  that  Act,  in 
and  recordkeeping 
contained  in  this  fi 
submitted  to  OMB 
Comments  concemihg 
requirements  shou 
Office  of  Informati 
Affairs  of  OMB.  Att4nt 
for  USDA.  room  32 
Office  Building  (NEpB) 
DC  20503.  When  Offo 
information  and 
requirement  contai 
REA  will  publish  an 
final  rule  to  add  the|OMB 
number  and  statem 
text. 


National  Environmental  Policy  Act 
Certification 


The  Adniinistrato 
determined  that  lhi« 
significantly  affect  t 
human  environment 
National  Environmertal 
1969  (42  U.S.C  432 
this  action  does  not 
environmental  impafct 
assessment. 

Cataloo  of  Federal  C  omestic  Assistance 


Thf  program  desc 
rule  is  listed  in  the 
Domestic  Assistance 
No.  10.851.  Rural  Tt|eph 
Loan  Guarantees 
Telephone  Bank 
available  on  a  su 
the  Superintendent 
United  States  Cover 
Office.  Washington, 


an  1 
Loa  lis 
jbsc]  ip 
(if 


Executive  Order  12ab2 

This  final  rule  is 
scope  of  Executive 
Intergovernmental 
may  require  consu 


IMI 


Federal  Register  /  Vol. 


h  the  Office  of 
(OMB) 
1320)  which 
.vork  Reduction 
96-511)  and  section 
I  jrmation  collection 
uirements 
I  rule  have  henn 
approval, 
these 
be  directed  to  the 
and  Regulatory 
ion:  Desk  Officer 
New  Executive 
Washington, 
has  approv€;d  the 
dkeeping 

in  this  final  rule, 
amendment  to  this 

control 
t  to  the  regulatory 


I  art 

:  Pap  srv 


ijqi 
ira 
f)r 


il( 
io  I 


rec  )r 


r  ed 


len 


of  REA  has 
final  rule  will  not 
e  quality  of  the 
as  defined  by  the 
Policy  Act  of 
et  seq).  Therefore, 
equire  an 
statement  or 


ibedby  this  final 
(fatalog  of  Federal 

programs  under 

one  Loans  and 
No.  10.852,  Rural 
.  This  catalog  is 
tion  basis  from 
Document!?, 

ment  Pointing 

DC  20402. 


eccl 


Crder 


luded  from  the 
12372. 
C  >nsultation,  which 
it^tion  With  State  and 


local  officials.  A  Notice  of  Final  rule 
titled  Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Background 

REA  issues  publications  titled 
"Bulletin"  which  serve  te  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
reeded  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  secure  REA 
financing.  REA  issues  standards  and 
specifications  for  the  construction  of 
telephone  facilities  financed  with  REA 
Loan  Funds.  REA  is  rescinding  Bulletin 
345-90,  "REA  Specification  for  Totally 
Filled  Fiber  Optic  Cable,  PE-90."  and 
codifying  this  specification  at  7  CFR 
1755.900,  REA  Specification  for  Filled 
Fiber  Optic  Cables. 

Filled  fiber  optic  cable  is  used  in 
outside  plant  by  REA  telephone 
borrowers  as  a  physical  transport 
medium  for  voice  and  data.  The  current 
PJ;A  Specification  PE-90  limits  the  type 
of  single  mode  fiber  to  dispersion- 
unshifted.  The  limitation  was 
established  because  REA  borrowers' 
lightwave  systems  operate  at  the  1310 
nanometer  wavelength  for  which  the 
dispersion-unshifted  fiber  is  optimally 
designed.  The  dispersion-unshifted 
single  mode  fiber  can  also  be  used  in 
lightwave  systems  operating  at  the  1550 
nanometer  wavelength  window  but  with 
a  degradation  in  signal  transmission.  To 
provide  REA  borrowers  with  a  quality 
fiber  optic  cable  to  be  used  in  lightwave 
systems  operating  at  1550  nanometers 
without  signal  degradation,  the  revised 
specification  will  include  single  mode 
dispersion-shifted  fiber  as  an  option  to 
single  mode  di-spersion-unshifted  fiber. 

The  current  REA  Specification  PE-90 
limits  multimode  fiber  to  50/125 
micrometers  because  at  the  time  the 
specification  was  written,  it  was  the 
only  diameter  multimode  fiber  in 
existence.  Since  that  time  the  fiber  optic 
industry'  has  developed  several 
multimode  fiber  designs  of  which  the 
62.5/125  micrometer  design  has  become 
the  de  facto  standard.  Now  that  62.5/125 
micrometer  multimode  fiber  is  an 
accepted  industry  standard,  the  revised 
specification  will  include  the  62.5/125 
multimode  fiber  as  an  option  to  the  50/ 
125  multimode  fiber. 

The  current  REA  Specification  PE-90 
does  not  include  a  self-supporting  aerial 
f  ber  optic  cable  because  when  the 
specification  was  written,  no  such  cable 
design  existed.  Since  issuance  of  the 


current  specification,  fiber  optic  cable 
manufacturers  have  developed  such 
cable  designs.  These  designs  have  been 
installed  in  operating  telephone  systems 
and  are  providing  satisfactory  field 
performance.  The  installation  cost  of 
self-supporting  aerial  fiber  optic  cable  is 
less  than  the  installation  cost  of  lashed 
aerial  fiber  optic  cable.  To  provide  REA 
borrowers  with  a  less  costly  aerial  fiber 
optic  cable  installation,  the  revised 
specification  will  include  a  section  on 
self-supporting  aerial  fiber  optic  cable. 

The  current  specification  includes 
only  end  product  requirements 
associated  with  filled  fiber  optic  cable 
utilizing  only  dispersion-unshifted 
single  mode  fibers  and  50/125 
micrometers  multimode  fibers  and 
lashed  aerial  fiberoptic  cables.  Since 
the  revised  specification  will  allow 
dispersion-shifted  single  mode  fibers. 
62.5/125  micrometers  multimode  fibers, 
and  self-supporting  aerial  fiber  optic 
cables,  end  product  requirements  have 
been  included  to  assure  quality 
products  for  these  applications. 

This  action  establishes  REA 
requirements  for  a  wider  range  of  fi  lied 
fiber  optic  cables  without  affecting 
current  designs  or  manufacturing 
techniques.  This  wadened  selection  of 
cables  will  afford  REA  telephone 
borrowers  the  opportunity  to  increase 
subscriber  services  in  an  economical 
and  efficient  manner  through  enhanced 
cable  designs  brought  about  by 
technological  advancements  made 
during  the  past  seven  years. 

Comments 

On  September  1, 1993,  REA  published 
a  proposed  rule  (58  FR  46097)  to  rescind 
REA  Bulletin  345-90,  REA  Specification 
for  Totally  Filled  Fiber  Optic  Cable,  PE- 
90,  and  to  codify  the  revised 
specification  at  7  CFR  1755.900,  REA 
Specification  for  Filled  Fiber  Optic 
Cables.  Comments  on  this  proposed  rule 
were  due  by  October  1, 1993.  Comments 
and  recommendations  were  received 
from  several  companies  by  this  due 
date.  The  Comments,  recommendations, 
and  responses  are  summarized  as 
follows: 

One  respondent  commented  that  the 
language  in  paragraphs  (a)(l)(i)  through 
(a)(l)(iv)  of  7  CFR  1755.900  should  be 
changed  to  reflect  fiber  optic  cable 
designs  currently  being  used  by  REA 
borrowers. 

Besponse:  REA  reviewed  the 
proposed  language  submitted  by  the  " 
r.ommenter  and  as  a  result  of  our  review 
will  chiange  the  present  language  in 
paragraphs  (a)(l)(i)  through  (a)(l)(iv)  of 
7  CFR  1755.900  to  the  language 
proposed  by  the  commenter. 

X 


.   One  respondent  commented  that  the 
lainguage  "twenty-four  colors"  in 
paragraph  (a)(2)  of  the  specification 
should  be  changed  to  "twelve  colors" 
because  the  Electronic  Industries 
Association/Telecommunications 
Industries  Association  [ElhlTlA)  598 
Standard,  Color  Coding  of  Fiber  Optic 
Cables,  defines  twelve  standard  colors 
with  black  and  yellow  striping  used  to 
expand  identification  up  to  twenty-four 
colors. 

Response:  Since  the  EIA/TIA  598 
Standard  allows  for  identification  of 
twenty-four  fibers  using  a  twenty-four 
color  coding  scheme  that  is  identical  to 
the  twenty-four  color  coding  scheme 
specified  in  7  CFR  1755.900,  REA  will 
not  change  the  language  "twenty-four 
colors"  to  the  commenter  proposed 
language  of  "twelve  colors." 

Three  respondents  commented  that 
the  issue  dates  of  the  Electronic 
Industries  Association  (EIA)  and  the 
Electronic  Industries  Association/ 
Telecommunications  Industries 
Association  (EIA/TIA)  Standards 
referenced  in  paragraphs  (a)(8)  and 
(a)(9)  of  the  specification  should  be 
changed  to  refTect  their  current  issue 
dates. 

Response:  REA  agrees  with  the 
commenters  recommendations  and  will 
change  paragraphs  (a)(8)  and  (a)(9)  of 
the  specification  to  reflect  the  current 
issue  dates  of  the  EIA  and  EIA/TIA 
Standards. 

One  respondent  commented  that  the 
mode-field  diameter  requirement  of 
7.5±1.3  micrometers  for  dispersion- 
shifted  single  mode  fibers  specified  in 
paragraph  (b)(4)  of  the  specification  will 
eliminate  the  use  of  their  currently 
manufactured  dispersion-shifted  single 
mode  fiber  by  REA  borrowers. 

Response:  Since  it  is  not  REA's  intent 
to  eliminate  the  use  of  dispersion- 
shifted  single  mode  fibers  which  are 
currently  manufactured  and  used  on 
non-REA  telecommunication  systems 
with  satisfactory  results,  REA  will 
change  the  mode-field  diameter 
requirement  for  dispersion-shifted 
single  mode  fibers  from  7.511.3 
micrometers  to  7.5+1.5  micrometers/ 
- 1.3  micrometers  to  allow  use  of  the 
manufacturer's  dispersion-shifted  .single 
mode  fiber  by  REA  borrowers. 

Two  commenters  recommended  that 
paragraph  (b)(14)  of  the  specification 
which  requires  that  all  optical  fibers  in 
any  single  length  of  cable  of  the  same 
type  be  eliminated  from  the 
specification  because  it  would  deny 
REA  borrowers  thex)pportunity  of 
purchasing  hybrid  cables  which  contain 
both  single  mode  and  multimode  fibers. 
Response:  In  reviewing  past  REA  515 
Contracts  containing  fiber  optic  cables. 
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,   One  respondent  commented  that  the 
language  "twenty-four  colors"  in 
paragraph  (a)(2)  of  the  specification 
should  be  changed  to  "twelve  colors" 
because  the  Electronic  Industries 
Association/Telecommunications 
Industries  Association  (EIA/TIA)  598 
Standard,  Color  Coding  of  Fiber  Optic 
Cables,  defines  twelve  standard  colors 
with  black  and  yellow  striping  used  to 
expand  identification  up  to  twenty-four 
colors. 

Response:  Since  the  EIA/TIA  598 
Standard  allows  for  identification  of 
twenty-four  fibers  using  a  twenty-four 
color  coding  scheme  that  is  identical  to 
the  twenty-four  color  coding  scheme 
specified  in  7  CFR  1755.900.  REA  will 
not  change  the  language  "twenty-four 
colors"  to  the  commenter  proposed 
language  of  "twelve  colors." 

Three  respondents  commented  that 
the  issue  dates  of  the  Electronic 
Industries  Association  (EIA)  and  the 
Electronic  Industries  Association/ 
Telecommunications  Industries 
Association  (EIA/TIA)  Standards 
referenced  in  paragraphs  (a)(8)  and 
(a)(9)  of  the  specification  should  be 
changed  to  reflect  their  current  issue 
dates. 

Response:  REA  agrees  with  the 
commenters  recommendations  and  will 
change  paragraphs  (a)(8)  and  (a)(9)  of 
the  specification  to  reflect  the  current 
issue  dates  of  the  EIA  and  ElA/TIA 
Standards. 

One  respondent  commented  that  the 
mode-field  diameter  requirement  of 
7.511.3  micrometers  for  dispersion- 
shifted  single  mode  fibers  specified  in 
paragraph  (b)(4)  of  the  specification  will 
eliminate  the  u.se  of  their  currently 
manufactured  dispersion-shifted  single 
mode  fiber  by  REA  borrowers. 

Response:  Since  it  is  not  REA's  intent 
to  eliminate  the  use  of  dispersion- 
shifted  single  mode  fibers  which  are 
currently  manufactured  and  used  on 
non-REA  telecommunication  systems 
with  satisfactory  results.  REA  will 
change  the  mode-field  diameter 
requirement  for  dispersion-shifted 
single  mode  fibers  from  7.511.3 
micrometers  to  7.5+1.5  micrometers/ 
-  1.3  micrometers  to  allow  use  of  the 
manufacturer's  dispersion-shifted  single 
mode  fiber  by  REA  borrowers. 

Two  commenters  recommended  that 
paragraph  (b)(14)  of  the  specification 
which  requires  that  all  optical  fibers  in 
any  single  length  of  cable  of  the  same 
type  be  eliminated  from  the 
specification  because  it  would  deny 
REA  borrowers  the-opportunity  of 
purchasing  hybrid  cables  which  contain 
both  single  mode  and  multimode  fibers. 
Response:  In  reviewing  past  REA  515 
Contracts  containing  fiber  optic  cables. 


REA  borrowers  never  purchased  hybrid 
cables  containing  both  single  mode  and 
multimode  optical  fibers.  Review  of 
current  REA  515  Contracts  reveal  that 
REA  borrowers  are  still  not  purchasing 
these  hybrid  fiber  optic  cables.  In  fact 
REA  borrowers  only  purchase  single 
mode  fiber  optic  cables.  Since  there  is 
no  current  interest  by  REA  borrowers  in 
purchasing  hybrid  cables  containing 
both  single  mode  and  multimode  optical 
fibers.  REA  at  this  time  will  not 
eliminate  paragraph  (b)(14)  fi-om  the 
specification  as  recommended  by  the 
com  menters. 

Two  respondents  commented  on  the 
shrinkback  test  to  be  performed  on  both 
loose  tube  and  tight  tube  buffers.  The 
first  respondent  indicated  that  tight  tulie 
buffers  containing  the  optical  fibers 
cannot  meet  criterion  specified  in  the 
specification.  The  second  respondent 
recommended  that  the  shrinkback  test 
be  eliminated  fi-om  the  specification 
because  they  consider  this  test  to  be  a 
cable  component  test  and  not  a 
completed  cable  performance  test. 

Response:  In  regard  to  the  first 
commenters  comment,  REA  has  no  data 
from  other  manufacturers  indicating 
that  tight  tube  buffers  containing  the 
optical  fibers  cannot  comply  with  the 
.shrinkback  requirement  of  the 
specification.  In  addition  the 
respondent  did  not  provide  test  data  as 
to  what  the  requirement  should  be  for 
tight  tube  buffers  containing  the  optical 
filers.  Finally  paragraph  (c)(6)  of  the 
specification  allows  the  manufacturer 
the  option  of  removing  the  optical  fibers 
from  the  tight  tube  buffers  prior  to 
performance  of  the  shrinkback  test. 
Since  the  respondent  did  not  provide  an 
alternative  requirement  and  the  fact  that 
the  specification  allows  for  removal  of 
the  fibers  from  the  buffer  tubes  prior  to 
shrinkback  testing.  REA  will  not  change 
the  shrinkback  requirement  specified  in 
the  specification. 

Regarding  the  second  respondent's 
comment.  REA  considers  the  shrinkback 
test  for  loose  and  tight  tube  buffers  to  be 
a  completed  cable  performance  test 
because  the  shrinkback  test  provides 
REA  with  one  means  of  assuring  that  the 
buffer  tubes  can  withstand  the  rigors  of 
the  field  cable  splicing  operation.  Since 
REA  considers  the  performance  of  the 
buffer  tubes  to  be  a  critical  requirement 
of  the  field  cable  splicing  operation. 
REA  will  not  eliminate  the  shrinkback 
test  from  the  specification  as 
recommended  by  the  respondent. 

One  respondent  recommended  that 
the  cold  bend  test  for  loose  and  tight 
tube  buffers  be  eliminated  from  the 
specification  because  they  consider  this 
test  to  be  a  cable  component  test  and  not 
a  completed  cable  performance  test.  The 


same  respondent  also  recommended 
that  if  REA  maintained  the  cold  bend 
test  that  the  mandrel  diameter  be 
changed  fi-om  5  times  the  tube  diameter 
to  10  times  the  tube  diameter. 

Response:  REA  considers  the  cold 
bend  test  for  loose  and  tight  tube  buffers 
to  be  a  completed  cable  performance 
test  because  the  cold  bend  test  provides 
REA  with  one  means  of  assuring  that  the 
buffer  tubes  can  withstand  the  rigors  of 
the  field  cable  splicing  operation.  Sincx; 
REA  considers  the  performance  of  the 
buffer  tubes  to  be  a  critical  requirement 
of  the  field  cable  splicing  operation. 
REA  will  not  eliminate  the  cold  bend 
test  from  the  specification  as 
recommended  by  the  respondent. 
In  response  to  the  commenter's 
recommendation  for  changing  the  sire 
of  the  test  mandrel  diameter,  REA 
would  like  to  point  out  that  mandrel 
diameter  of  5  times  the  buffer  tube 
diameter  is  the  same  mandrel  diameter 
as  specified  in  REA  Bulletin  34.'>-00. 
Since  manufacturers  have  been 
performing  the  cold  bend  test  using  the 
mandrel  diameter  of  5  times  the  buffer 
tube  diameter  as  specified  in  REA 
Bulletin  345-90  for  more  than  seven 
years  without  any  reported  problems, 
REA  will  not  change  the  mandrel 
diameter  for  the  cold  bend  test  specified 
in  7  CFR  1755.900  to  the  mandrel 
diameter  recommended  by  the 
commenter. 

Three  respondents  recommended  that 
reference  in  paragraph  (d)(2)  of  the 
specification  for  defining  the  color 
limits  of  the  colored  optical  fibers  be 
changed  from  EIA-3ri9-.^-1084  to  EIA/ 
TIA-598. 

Response:  The  reason  that  REA 
referenced  the  EIA-359-A-1984  copper 
cuible  standard  for  defining  the  color 
limits  of  the  colored  optical  fibers 
except  for  rose  and  aqua  colors  in  7  CFR 
1 755.900  is  because  at  the  time  of  its 
writing  no  EIA  standard  existed  for 
defining  the  color  limits  for  fiber  optic 
cables.  Since  EIA  has  now  published  a 
color  coding  standard  solely  for  filwr 
optic  cables  which  includes  the  rose 
color,  REA  will  change  the  reference  in 
paragraph  (d)(2)  of  7  CFR  1755.900  fioni 
EIA-359-A-1984  to  EIA/TIA-598. 

Five  respondents  recommended  that 
the  color  limits  specified  in  paragraph 
(d)(2)(i)  of  the  specification  for  rose  be 
eliminated  and  the  aqua  limits  be 
changed  to  the  proposed  EIA  limits. 

Response:  The  reason  for  specifying 
the  rose  and  aqua  color  limits  in  7.CF'R 
1755.900  was  because  the  EIA-359-A- 
1984  standard  did  not  contain  limits  for 
these  colors.  Since  the  EL\/TIA-598 
Standard  specifies  the  rose  color  limits, 
REA  will  eliminate  the  rose  color  limits 
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from  paragraph  (d)(^)(i)  of  7  CFR 
1755.900. 

Regarding  the  aqu4  color  limit,  EIA/ 
TIA-598  contains  a  (olor  limit  for  aqua 
but  the  fiber  optic  cable  industry  is 


dissatisfied  with  the 
TIA  standard.  In  fact 
the  current  standard 
aqua  limits  being  prci 
industry.  Therefore 
aqua  color  limits  of 


limitsiof  theEIA/ 
EIA/TIA  is  revising 
to  reflect  the  new 
posed  by  the 
assure  that  the 
CFR  1755.900  will 


coincide  with  the  proposed  aqua  limits 
of  the  revised  EIA/TlA-598  Standard, 
REA  will  change  the  aqua  limits 
currently  specified  i^  7  CFR  1755.900  to 
the  aqua  color  limits  proposed  for 
incorporation  into  thje  revised  EIA/TIA- 
598  Color  Standard. 

One  respondent  cqmmented  that 
paragraph  (dK2)(ii)  of  the  specification 
which  states  that  REL  i  will  not  accept 
alternative  coloring  s  chemes  which 
deviate  from  the  cole  r  coding  scheme 
specified  in  paragrap^i  (d)(1)  of  7  CFR 
1755.900  be  eliminated  from  the 
specification. 

Response:  The  rea;  on  for  this 
requirement  is  to  provide  REA 
borrowers  with  one  c  olor  coding 
standard  for  identification  of  buffer 
tubes  and  optical  fib<  rs  to  facilitate  the 
splicing  of  fiber  optic  cables  in  the  field. 
If  REA  allowed  alten  ative  coloring 
schemes  for  identifiolion  of  buffer 
tubes  and  optical  fib<  rs  as 
recommended  by  the  commenter,  REA 
would  be  doing  a  dis  lervice  to  our 
borrowers  by  negatin  5  the  requirement's 
intended  purpose  of  acilitating  field 
splicing  of  fiber  optic  cables  by  REA 
borrowers.  Since  this  requirement  will 
facilitate  the  splicing  of  fiber  optic 
cables  in  the  field  by  REA  borrowers, 
REA  will  not  eliminae  paragraph 
(d)(2)(ii)  from  the  specification  as 
recommended  by  the  commenter. 

Two  respondents  c  jmmented  on  the 
splicing  of  strength  n  embers  as 
specified  in  paragrap  1  (e)(4)  of  the 
specification.  The  fir  t  respondent 
recommended  that  th  b  1  kilometer 
splicing  limitation  fo  ■  strength  members 
be  changed  to  500  mt  ters.  The  second 
respondent  questioned  the  rationale  for 
hmiting  the  number  ( f  strength  member 
splices. 

Response:  REA  lim  ts  the  number  of 
strength  member  spli  res  to  1  per 
kilometer  in  the  com]  ileted  cable  to 
avoid  strength  memb  ir  spheres  being  in 
close  proximity  to  on  j  another  which  in 
the  opinion  of  REA  cduld  lead  to  failure 
of  the  cable  during  in  rtallation  as  a 
result  of  splice  breakc  ge.  Since  REA 
borrowers  have  been  nstalling  fiber 
optic  cables  with  the  ibove  strength 
member  splice  requir  >ment  for  the  past 
seven  years  without  a  ny  reported 
installation  failnres,  lEA  will  not 


change  the  requirement  specified  in 
paragraph  (e)(4)  of  7  CFR  1755.900. 

Two  respondents  commented  that  the 
language  of  paragraph  (0(3)  should  be 
modified  to  allow  the  cable 
manufacturer  the  option  of  using  natural 
colored  threads  and  tapes  as  core 
binders. 

Response:  REA  has  reviewed  the 
suggested  change  in  language  and  the 
reasons  for  the  c:hange  in  language 
presented  by  the  commentators.  Because 
REA  agrees  with  the  reasons  for  their 
suggested  change  in  language,  REA  will 
modify  the  language  in  paragraph  (f)(3) 
of  the  specification  to  allow 
manufacturers  the  option  of  providing 
natural  colored  threads  and  tapes  as 
core  binders. 

One  respondent  commented  that  the 
language  in  paragraph  (0(4)  of  7  CFR 
1755.900  should  be  changeid  to  better 
reflect  the  functional  needs  of  fiber 
optic  cables  currently  being  used  by 
RJEA  borrowers. 

Response:  REA  reviewed  the  reason 
for  the  proposed  change  in  language 
submitted  by  the  commenter  and  as  a 
result  of  our  review  will  change  the 
present  language  in  paragraph  (0(4)  of  7 
CFR  1755.900  to  the  language  proposed 
by  the  commenter. 

Two  respondents  commented  on  the 
core  wrap  section  of  7  CFR  1755.900. 
The  first  commenter  recommended  that 
the  core  wrap  section  (paragraph  (h)  of 
the  specification)  be  revised  to  more 
clearly  indicate  that  the  use  of  core 
wraps  in  the  manufacture  of  fiber  optic 
cable  is  an  option.  The  second 
commenter  recommended  that  the  core 
wrap  section  be  further  modified  to 
allow  one  or  more  core  wraps  in  the 
manufacture  of  fiber  optic  cable. 

Response:  In  regards  to  the  first 
respondent's  comment,  REA  has 
reviewed  the  present  language  of 
paragraph  (h)  and  agrees  with  the 
respondent's  comment  that  the  core 
wrap  section  does  not  clearly  indicate 
that  the  use  of  a  core  wrap  in  the 
manufacture  of  the  cable  is  at  the  option 
of  the  manufacturer.  Since  REA  agrees 
with  the  commenter's  comment,  REA 
will  revise  paragraph  (h)  of  7  CFR 
1755.900  to  clearly  indicate  that  the  use 
of  a  core  wrap  is  at  the  option  of  the 
manufacturer. 

Regarding  the  second  respondent's 
comment,  the  latest  issues  of  REA's 
copper  cable  specifications  covered 
under  7  CFR  1755.390  and  7  CFR 
1755.890  allow  the  use  of  multiple  core 
wraps  in  manufacture  of  these  type 
cables  provided  at  the  filling  compound 
is  applied  between  each  core  wrap 
layer.  Since  REA  allows  the  use  of 
multiple  core  wraps  in  the  manufacture 
of  copper  cables,  REA  will  also  allow 


the  use  of  multiple  core  wraps  in  the 
manufacture  of  fiber  optic  enables. 
Therefore  paragraph  (h)  of  7  CFR 
1755.900  will  be  modified  to  allow  the 
use  of  multiple  core  wraps  by  fiber  optic 
cable  manufacturers.  REA  will  also 
modify  paragraph  (h)  to  indicate  that 
when  multiple  core  wraps  are  used  that 
the  filling  compound  must  be  applied 
between  each  core  wrap  layer  to  prevent 
the  ingress  of  water  between  each  core 
wrap  layer. 

Two  respondents  commented  that  the 
testing  of  the  inner  jacket  for  fungus 
resistance  as  specified  in  paragraph 
(i)(3)  of  the  specnfication  should  be 
eliminated  because  the  polyethylene 
compounds  used  for  the  inner  jackets 
are  inherently  resistant  to  fungus  attack. 

flesponse.- The  current  REA  Bulletin 
345-90  allows  fiber  optic  cable 
manufacturers  the  option  of  using  any 
available  material  for  producing  inner 
jackets.  To  assure  that  these  inner  jacket 
materials  would  provide  satisfactory 
field  service,  the  bulletin  required  that 
they  pass  a  fungus  resistance  test.  Since 
7  CFR  1755.900  now  specifies  that  only 
polyethylene  compounds  can  be  used  to 
produce  inner  jackets  and  REA  knows 
that  these  compounds  are  inherently 
resistant  to  fungus  attack,  REA  will 
eliminate  the  fungus  resistance  test, 
paragraph  (i)(3),  for  inner  jacket 
materials  from  7  CFR  1755.900. 

One  respondent  commented  that 
paragraph  (j)(2)  of  7  CFR  1755.900 
should  be  modified  to  indicate  that  a 
flooding  compound  is  only  required  for 
armored  cable  and  that  jacket  slip  lest 
reference  in  the  paragraph  be  clarified  to 
indicate  that  it  only  applies  to  Hooded 
cable  designs. 

Response:  In  reviewing  the  present 
language  of  the  flooding  compound 
section,  paragraphs  (j)(l)  through  (j)(4), 
of  7  CFR  1755.900,  paragraph  (j)(l) 
clearly  indicates  that  Hooding 
compound  applies  only  to  armored  fiber 
optic  cable  designs.  Also  the  present 
language  of  the  jacket  slip  test, 
paragraph  (III)(3),  Appendix  A,  clearly 
indicates  that  this  t6st  is  only  performed 
on  Hooded  cable  designs.  Because  the 
present  language  in  both  paragraphs 
clearly  indicate  the  intent  of  the 
commenter's  recommendation,  REA  will 
not  revise  paragraph  (j)(2)  of  7  CFR 
1755.900  as  recommended  by  the 
commenter. 

One  respondent  commented  that 
"water  blocking  tape"  language  of 
paragraph  (j)(4)  be  changed  to  "water 
blocking  material"  to  allow  for  the  use 
of  water  blocking  tapes  or  powders  in 
lieu  of  a  Hooding  compound. 

Response:  REA  has  allowed  the  use  of 
water  blocking  tapes  in  place  of  Hooding 
compounds  in  filled  fiber  optic  cables 
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for  several  years  with  satisfactory  field 

performance,  but  the  use  of  water  i 

blocking  powders  in  place  of  the  t 

flooding  compound  is  a  new  application    t 

for  fiber  optic  cables  with  limited  field 

experience.  Until  fiber  optic  cables  i 

using  water  blcx:king  powders  as  t 

replacements  for  flooding  compounds  t 

gain  more  field  experience  to  assure  I 

reliable  service,  REA  will  not  change  the    t 

language  in  paragraph  (j)(4)  of  7  CFR  t 

1755.900  to  the  language  recommended  v 

by  the  commenter.  a 

One  respondent  recommended  that  p 

armor  overlap  be  changed  from  3.0  v 

millimeters  to  either  1.8  millimeters  or  1; 

sufficient  to  meet  the  requirements  of  c 

paragraph  (q)  of  7  CFR  1 755.900.  c 

Response:  The  reason  7  CFR  1755.900     n 

specifies  a  minimum  armor  overlap  of  s 

3.0  millimeters  is  to  assure  proper  v 

forming  of  the  armor  overlap  is  achieved    (1 

to  avoid  longitudinal  splitting  of  the  a 

jacket  during  installation.  Since  REA  i.s 

concerned  that  armor  overlaps  less  than  p 

3.0  millimeters  can  result  in  n 

longitudinal  spUtting  of  the  jacket  ci 

during  installation  because  of  improper  tl 

forming.  REA  will  not  change  the  a 

present  requirement  of  3.0  millimeters  ir 

to  the  recommended  comments  of  the  a 

respondent.  b( 

One  commenter  recommended  that  pi 

reduction  in  thickness  of  the  armoring 

material  due  either  to  corrugating  or  the  ja 

application  process  be  changed  from  10  c( 

percent  to  5  percent.  in 

Response:  REA  would  like  to  point  ai 

out  that  the  10  percent  requirement  for  0 

the  reduction  in  armor  thickness  is  the  cs 

same  requirement  as  specified  in  REA  ca 

Bulletin  345-90.  Since  manufacturers  sf 

have  been  meeting  the  10  percent  armor  sp 

reduction  thickness  requirement  as  te 

.specified  in  REA  Bulletin  345-90  for  ca 

more  than  seven  years  without  any  sti 

reported  problems.  REA  will  not  change  pa 

the  10  percent  armor  reduction  ali 

thickness  requirement  in  7  CFR  ar 

1755.900  to  the  5  percent  armor  ca 

reduction  thickness  requirement  as  mi 

recommended  by  the  commenter.  pe 

Two  respondents  recommended  ' 

c:hanging  the  present  language  of  I01 

paragraph  (k)(6)  to  more  clearly  define  etl 

the  intent  of  the  requirement.  de 

Response:  REA  has  reviewed  the  al  1 

proposed  language  submitted  by  both  ret 

commentators  and  agrees  that  their  in." 

propased  language  will  more  cleariy  oa 

define  the  intent  of  the  requirement.  be< 

Therefore.  REA  will  change  the  present  exj 

language  of  paragraph  (k)(6)  specified  in  we 

7  CFR  1755.900  to  the  proposed  1 

language  recommended  by  the  lov 

commenters.  \m 

One  respondent  recommended  that  coi 

paragraphs  (k)(8).  (k)(9).  and  (k)(10)  of  oul 

the  specification  be  eliminated  from  the  for 
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for  several  years  with  satisfactory  field 
performance,  but  the  use  of  water 
blocking  powders  in  place  of  the 
flooding  compound  is  a  new  application 
for  fiber  optic  cables  with  limited  field 
experience.  Until  fiber  optic  cables 
using  water  blocking  powders  as 
replacements  for  flooding  compounds 
gain  more  field  experience  to  assure 
reliable  service.  REA  will  not  change  the 
language  in  paragraph  (j)(4)  of  7  CFR 
1755.900  to  the  language  recommended 
by  the  commenter. 

One  respondent  recommended  that 
armor  overlap  be  changed  from  3.0 
millimeters  to  either  1.8  millimeters  or 
sufficient  to  meet  the  requirements  of 
paragraph  (q)  of  7  CFR  1755.900. 

i?esponse.  The  reason  7  CFR  1755.900 
specifies  a  minimum  armor  overlap  of 
3.0  millimeters  is  to  assure  proper 
forming  of  the  armor  overlap  is  achieved 
to  avoid  longitudinal  splitting  of  the 
jacket  during  installation.  Since  REA  i.s 
concerned  that  armor  overlaps  less  than 
3.0  millimeters  can  resuh  in 
longitudinal  sphtting  of  the  jacket 
during  installation  because  of  improper 
forming.  REA  will  not  change  the 
pres£«it  requirement  of  3.0  millimeters 
to  the  recommended  comments  of  the 
respondent. 

One  commenter  recommended  that 
reduction  in  thickness  of  the  armoring 
material  due  either  to  corrugating  or  the 
application  process  be  changed  from  10 
percent  to  5  percent. 

Response:  REA  would  like  to  point 
out  that  the  10  percent  requirement  for 
the  reduction  in  armor  thickness  is  the 
same  requirement  as  specified  in  REA 
Bulletin  345-90.  Since  manufacturers 
iiave  been  meeting  the  10  percent  armor 
reduction  thickness  requirement  as 
.specified  in  REA  Bulletin  345-90  for 
more  than  seven  years  without  any 
reported  problems.  REA  will  not  change 
the  10  percent  armor  reduction 
thickness  requirement  in  7  CFR 
1755.900  to  the  5  percent  armor 
reduction  thickness  requirement  as 
recommended  by  the  commenter. 
Two  respondents  recommended 
changing  the  present  language  of 
paragraph  (k)(6)  to  more  clearly  define 
the  intent  of  the  requirement. 

Response:  REA  has  reviewed  the 
proposed  language  submitted  by  both 
commentators  and  agrees  that  their 
propased  language  will  more  cleariy 
define  the  intent  of  the  requirement. 
Therefore.  REA  will  change  the  present 
language  of  paragraph  (k)(6J  specified  in 
7  CFR  1755.900  to  the  proposed 
language  recommended  by  the 
commenters. 

One  respondent  recommended  that 
paragraphs  (k)(8),  (k)(9).  and  (k)(10)  of 
the  specification  be  eliminated  from  the 


specification  because  they  consider 
these  tests  to  be  cable  component  tests 
and  not  completed  cable  performance 
tests. 

Response:  REA  considers  the  tests 
specified  in  paragraphs  {k)(8),  (k)(9). 
and  (k)(10)  of  the  specification  to  be 
completed  cable  performance  tests 
because  these  tests  provide  REA  witli 
the  means  of  assuring  that  the  plastic 
coated  steel  armor  of  the  cable  will 
withstand  the  rigors  of  the  installation 
as  well  as  a  means  of  assuring  that  the 
plastic  coated  steel  armor  of  the  cable 
wil  1  provide  satisfactory  service  over  the 
life  of  the  completed  cable.  Since  REA 
considers  the  perfonnance  of  the  plastic 
coated  steel  armor  to  be  a  critical 
requirement  in  the  installation  and 
service  life  of  completed  cables.  REA 
will  not  eliminate  paragraphs  (k){8). 
(k)(9),  and  (k){10)  fi-om  7  CFR  1755.900 
as  recommended  by  the  respondent. 

One  respondent  recommended  that 
paragraph  (k)(10)  of  7  CFR  1755.900  be 
modified  to  exclude  from  the  90  percent 
calculation  the  area  of  the  armor  under 
the  strength  members  for  cables 
containing  embedded  strength  memters 
in  the  outer  jacket  because  these  type 
cables  can  still  pass  the  armor  to  jacket 
bond  strength  requirement  specified  in 
paragraph  (k)(10)  of  the  specification. 

Response:  A  review  of  recent  armor  to 
jacket  bond  strength  data  for  cables 
containing  embedded  strength  members 
in  the  outer  jacket  when  the  area  of  the 
armor  under  the  strength  members  is 
excluded  from  the  90  percent 
calculation  revealed  that  these  type 
cables  can  pass  the  requirement 
specified  in  paragraph  (k){10)  of  the 
specification  without  difficulty.  Since 
test  data  indicate  that  these  type  cables 
can  pass  the  armor  to  jacket  bond 
strength  requirement.  REA  will  modify 
paragraph  (k)(10)  of  7  CFR  1755.900  to 
allow  the  exclusion  of  the  area  of  the 
armor  under  the  strength  members  for 
cables  containing  embedded  strength 
members  in  the  outer  jacket  from  the  90 
percent  calculation. 

One  respondent  recommended  that 
low  density  polyethylene,  low  density 
ethylene  copolymer,  and  linear  low 
density  polyethylene  compounds  not  be 
allowed  as  outer  jacket  materials.  The 
reason  for  their  comment  is  that 
installation  damage  to  the  cable  can 
oc-cur  as  a  result  of  the  above  materials 
becoming  soft  at  the  high  temperatures 
experienced  during  hot  summer 
weather. 

Response:  Low  density  polyethylene, 
low  density  ethylene  copolymer,  and 
linear  low  density  polyethylene 
compounds  have  been  used  by  REA  as 
outer  jacket  materials  for  copper  cables 
for  over  twenty  years  and  for  filK;r  optic 


cables  for  over  seven  years  without  any 
reported  high  temperature  installation 
problems  a.ssociated  with  hot  summer 
weather.  Since  REA  has  never  received 
complaints  from  borrowers  installing 
cables  using  any  one  of  the  above 
compounds  during  hot  summer 
weather.  REA  will  not  eliminate  the  use 
of  low  density  polyethylene,  low 
density  ethylene  copol>'mer.  and  linear 
low  density  polyethylene  compounds  as 
outer  jacket  materials  from  the 
specification  as  recommended  by  the 
commenter. 

One  respondent  recommended  that 
melt  flow  rate,  environmental  stress 
crack,  and  impact  tests  for  jacketing 
materials  be  eliminated  from  the 
specification  because  they  consider 
these  tests  to  be  cable  component  tests 
and  not  completed  cable  performance 
tests. 

Response:  REA  considers  the  melt 
flow  rate,  environmental  stress  crack, 
and  impad  tests  for  jacketing  materials 
to  be  completed  cable  performance  tests 
because  these  tests  provide  REA  with 
the  means  of  assuring  that  the  jacketing 
material  of  the  cable  will  withstand  the 
rigors  of  installation  as  well  as  a  means 
of  assuring  that  the  jacketing  material  of 
the  cable  will  provide  satisfactory 
service  over  the  life  of  the  completed 
cable.  Since  REA  considers  the 
performance  of  jacket  material  to  \)c  a 
critical  requirement  in  the  installation 
and  ser\'ice  life  of  completed  cables. 
REA  will  not  eliminate  the  melt  flow 
rate,  environmental  stress  crack,  and 
impact  tests  for  jacketing  materials  from 
7  CFR  1755.900  as  recbmmended  by  the 
respondent. 

One  commenter  rec:ommended 
replacing  the  ASTM  D  4565-90a  test 
method  referenced  for  both  jacket 
tensile  strength/elongation  and  jacket 
shrinkback  in  7  CFR  1755.900  with  the 
EIA-455-89A  test  method  for  jacket 
tensile  strength/elongation  and  the  EIA- 
455-86  test  method  for  jacket 
shrinkback  because  these  test  methods 
are  the  current  fiber  optic  industry 
standards  for  these  jacket  properties. 

Response:  A  review  of  trie  ASTM  and 
EL\  test  methods  for  jacket  tensile 
strength/elongation  and  jacket 
shrinkback  properties  indicates  that  the 
EIA  test  methods  are  more  applicable 
for  the  testing  of  fiber  optic  cables  than 
the  ASTM  test  method.  Since  the  EIA 
test  methods  are  more  applicable  to  the 
testing  of  fiber  optic  cables.  REA  will 
replace  the  reference  to  ASTM  D  4565- 
90a  in  paragraphs  (m)(5)(ii)  and 
(m)(5)(iv)  of  7  CFR  1755.900  with  EIA- 
455-89A  and  EIA-455-86.  respectively. 

One  respondent  recommended  that 
the  minimum  jacket  thickness  over  the 
strength  members  for  c:ables  containing 
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embedded  strengtii  members  in  the 
outer  jacket  be  changed  from  0.5 
millimeter  to  0.9  ijillimeter. 

Response:  REA  has  accepted  one 
manufacturer  of  fiier  optic  cable 
containing  embedded  strength  members 
in  the  outer  jacket  using  the  0.5 
millimeter  minimum  jacket  thickness, 
over  the  embedded  strength  members. 
That  manufacturer's  cable  has  been  used 
by  REA  borrowers  ifor  over  four  years 
without  any  reported  field  failures. 
Since  REA  has  sati  sfactory  field 
performance  histoiy  on  fiber  optic 
cables  with  embedi  led  strength 
members  using  the  minimum  0.5 
millimeter  jacket  thickness  over  the 
embedded  strength  members,  REA  will 
not  change  the  0.5  millimeter  minimum 
jacket  thickness  spjcified  in  7  CFR 
1755.900  to  the  minimum  jacket 
thickness  recomme  nded  by  the 
commenter. 

One  respondent  ecommended  that 
the  maximum  toler  mce  limit  for  the 
web  width  of  self-s  apporting  cable  be 
changed  from  +0.5    millimeters  to  -t-1.58 
millimeters. 

Besponse:  The  re  sson  that  the 
maximum  tolerano » limit  for  the  web 
width  of  self-suppcrting  cables  is 
specified  at  ■♦■0.51  millimeters  is  to 
assure  that  the  web  of  self-supporting 
cables  can  be  slit  b; '  craftpersons  during 
installation  using  e  cisting  slitting  tools. 
Increasing  the  max:  mum  web  width 
tolerance  to  +1.58  i  lillimeters  as 
recommended  by  tl  e  commenter  would 
require  the  develop  ment  of  special 
slitting  tools  to  assi  le  satisfactory 
installation  of  thes€  thicker  webbed  self- 
supporting  cables  b  y  craftpersons.  Since 
it  is  not  the  intent  c  f  REA  to  burden 
craftpersons  with  S]  ►ecial  tools  needed 
to  install  theses  thi(ker  webbed  self- 
supporting  cables.  1  LEA  will  not  change 
the  maximum  toler  mce  limit  for  the 
web  width  of  self-si  ipporting  cables 
specified  in  7  CFR  ;  755.900  to  the 
maximum  toleranct  limit  recommended 
by  the  respondent. 

One  respondent  r  jcommended  that 
the  sheath  slitting  c  jrd  be  made  a 
mandatory  compon  ml  of  the  cable 
instead  of  an  optional  cable  component. 

Response:  The  rei  sons  7  CFR 
1755.900  specifies  t  lat  the  sheath 
slitting  cord  is  an  o|  itional  component 
of  the  cable  are  bea  use  not  all  cable 
installers  use  the  sheath  slitting  cord  to 
open  the  cable  jackt  t  during  installation 
and  diunng  extreme  y  cold  weather 
installation.  The  shdath  slitting  cord 
does  not  aid  the  ins:  aller  in  opening  the 
cable  jacket  because  of  the  stiffness  of 
the  jacket.  Because  ( (f  the  above  reasons, 
REA  will  not  make  I  he  sheath  slitting 
cord  a  mandatory  a  ble  component  in  7 
CFR  1755.900. 


IMI 


Two  respondents  commented  that  the 
language  in  paragraph  (n)(2)  of  7  CFR 
1755.900  should  be  changed  to  better 
reflect  the  functional  needs  of  fiber 
optic  cables  currently  being  used  by 
REA  borrowers  and  to  quantify  the 
sheath  slitting  cord  requirement. 

Response-.  REA  reviewed  the  reasons 
for  the  proposed  change  in  language 
submitted  by  the  commentators  and  as 
a  result  of  our  review  will  change  the 
present  language  in  paragraph  (n)(2)  of 
7  CFR  1755.900  to  better  reflect  the 
functional  needs  of  fiber  optic  cables 
currently  being  used  by  REA  borrowers 
and  to  quantify  the  sheath  slitting  cord 
requirement. 

One  respondent  recommended  that 
the  numbering  sequence  for  re-marked 
c:ables  be  changed  from  3,000  to  1.000. 

Response:  REA  would  like  to  point 
out  that  the  3,000  numbering  sequence 
for  re-marked  cables  specifi^  in  7  CFR 
1755.900  is  the  same  numbering 
sequence  for  re-marked  cables  as 
specified  in  REA  Bulletin  345-90.  Since 
manufacturers  have  been  using  the 
3.000  numbering  sequence  for  re- 
marked cables  as  specified  in  REA 
Bulletin  345-90  for  more  than  seven 
years  without  any  reported  problems, 
REA  will  not  change  the  numbering 
sequence  for  re-marked  cables  specified 
in  7  CFR  1755.900  to  the  numbering 
sequence  for  re-marked  cables 
recommended  by  the  commenter. 

One  respondent  recommended  adding 
a  new  identification  marking 
requirement  to  7  CFR  1755.900  that 
requires  a  telephone  handset  symbol  to 
be  marked  on  the  outer  jacket  of  fiber 
optic  cables  intended  for  direct  burial 
installation  in  accordance  with  Rule 
350G  of  the  1993  National  Electric 
Safety  Code  (NESC). 

Response:  Since  the  REA  Form  515 
Construction  Contract  requires  that  all 
types  of  construction  comply  with  the 
safety  requirements  specified  in  the 
NESC,  REA  will  change  paragraph  (o)(2) 
in  7  CFR  1755.900  to  require  that  all 
direct  buried  fiber  optic  cables  be 
marked  with  the  telephone  handset 
symbol  in  accordance  with  Rule  350G  of 
the  1993  NESC.  This  change  will  cause 
existing  paragraphs  (o)(2)  through 
(o)(ll)  to  be  renumbered  as  paragraphs 
(o)(3)  through  (o)(12)  in  7  CFR  1755.900. 

Two  respondents  commented  on  the 
attenuation  requirements  specified  in 
paragraph  (p)(l)(i)  of  7  CFR  1755.900. 
The  first  respondent  recommended 
deleting  the  reference  to  EL'\/TIA-455- 
59  because  this  standard  is  used  to 
determine  point  discontinuities  and  not 
attenuation.  The  second  respondent 
recommended  changing  the  attenuation 
values  specified  in  7  CFR  1755.900  for 
dispersion-unshifted  and  dispersion- 


shifted  single  mode  optical  fibers  to  0.4 
dB/km  and  0.25  dB/km.  respectively. 
Response:  With  regard  to  the  EIA/ 
TIA-455-59  reference,  REA  agrees  with 
the  commenter  and  will  eliminate  the. 
reference  to  EIA/TIA-455-59  in 
paragraph  (p)(l)(i)  of  7  CFR  1755.900. 

In  regard  to  the  change  in  attenuation 
requirements,  REA  is  satisfied  that  the 
0.5  dB/km  maximum  attenuation 
requirement  for  both  dispersion- 
unshifted  and  dispersion-shifted  single 
mode  optical  fibers,  although 
considered  very  loose  when  compared 
to  other  industry  standards,  will  provide 
REA  borrowers  with  satisfactory  optical 
signal  transmission.  REA  would  also 
like  to  point  out  that  the  REA  Form  515 
Construction  Contract  allows  REA 
borrowers  the  opportunity  to  specify 
lower  attenuation  values  than  the  0.5 
dB/km  maximum  specification  value  for 
these  type  optical  fibers  and  when  such 
values  are  specified  in  the  contract  they 
must  be  met  by  the  cable  supplier  to 
execute  the  contract. 

Since  REA  is  satisfied  that -0.5  dB/km 
maximum  attenuation  for  both 
dispersion-unshifted  and  dispersion- 
shifted  single  mode  optical  fibers  will 
provide  satisfactory  optical  transmission 
and  the  knowledge  that  ilEA  borrowers 
can  specify  lower  attenuation  values 
than  the  specification  value  to 
successfully  execute  the  REA  Form  515 
Construgtion  Contract,  REA  will  not 
change  the  attenuation  values  specified 
in  7  CFR  1755.900  to  values 
recommended  by  the  commenter. 
One  respondent  recommended 
deleting  the  requirement  to  conduct 
attenuation  measurementsat  the 
wavelength  specified  for  the  application 
as  stated  in  paragraphs  (pKl)(iv)  and 
(p)(2Kiii)  of  7  CFR  1755.900.  The  reason 
for  the  respondent's  recommendation  is 
the  possibility  of  REA  borrowers 
specifying  attenuation  requirements  at 
nonstandard  wavelengths  which  would 
require  the  development  of  new  test 
equipment.  The  development  of  this 
new  equipment  would  in  turn  result  in 
added  cable  costs. 

Response:  A  review  of  past  REA  Form 
515  Construction  Contracts  indicated 
that  REA  borrowers  were  specifying 
attenuation  requirements  at  the 
accepted  industry  wavelengths  of  850 
and  1300  nanometers  for  multimode 
fibers,  and  1310  and  1550  for  single 
mode  fibers.  A  review  of  present 
construction  contracts  also  reveals  that 
REA  borrowers  are  still  specifying 
attenuation  requirements  at  the 
accepted  industry  wavelengths  of  850 
and  1300  nanometers  for  multimode 
fibers,  and  1310  and  1550  for  single 
mode  fibers. 


Since  REA  borrowers  are  specifying 
attenuation  requirements  at  the  industry 
accepted  wavelengths  and  liot  at 
nonstandard  wavelengths,  the 
requirement  to  conduct  attenuation 
measurements  at  the  wavelength 
specified  in  paragraphs  (p)(ll{iv)  and 
(p)(2)(iii)  of  7  CFR  1755.900  will  not  be 
deleted  fi-om  the  specification  as 
recommended  by  the  commenter.     - 

One  respondent  commented  that  the 
dispersion  and  dispersion  slope 
requirements  of  2.7  ps/nra»km  and 
0.085  pstnm2»km).  respectively  for    ' 
dispersion-shifted  single  mode  fibers  - 
specified  in  paragraph  (p)(l)(vii)  of  the 
specification  will  eliminate  the  use  of 
their  currently  manufactured  dispersion 
shifted  single  mode  fiber  by  REA 
borrowers. 

flesponse.- Since  it  is  not  REA's  intent 
to  eliminate  the  use  of  dispersion- 
shifted  single  mode  fibers  which  are 
currently  manufactured  and  used  on 
non-REA  telecommunication  systems 
with  satisfactory  results,  REA  will 
change  the  dispersion  and  dispersion 
slope  requirements  for  dispersion- 
shifted  single  mode  fibers  from  2.7  ps/ 
nm»km  and  0.085  ps(nm2»km). 
respectively  to  3.5  ps/nm»km  and  0.095 
p8(nm2»km),  respectively  to  allow  use  of 
the  manufacturer's  dispersion  shifted 
single  mode  fiber  by  REA  borrowers. 
Three  respondents  recommended 
changing  the  1250  nanometer  cut-off 
wavelength  for  single  mode  fibers 
.  specified  in  paragraph  (p)(l)(viH)  of  7 
CFR  1755.900  to  the  industry  accepted 
wavelength  of  1260  nanometers. 

Response:  If  7  CFR  1755.900 
maintained  the  1250  nanometer  cut-off 
wavelength  for  single  mode  fibers.  REA 
would  force  manufacturers  to  maintain 
two  separate  fiber  optic  cable 
inventories  based  solely  on  the  different 
cut-off  wavelength  requirements.  This 
in  turn  would  result  in  higher  fiber 
optic  cable  prices  to  REA  borrowers.  By 
changing  the  cut-off  wavelength 
requirement  for  single  mode  fibers  from 
1250  nanometers  to  1260  nanometers, 
REA  would  eliminate  the  need  for 
manufacturers  to  maintain  separate  fiber 
optic  cable  inventories.  This  change 
would  reduce  fiber  eptic  cable  costs  to 
REA  borrowers.  Therefore,  REA  will 
change  the  single  mode  fiber  cut-off 
wavelength  requirement  in  paragraph 
(p){l)(viii)  of  7  CFR  1755.900  fi-om  1250 
nanometers  to  1260  nanometers. 

One  respondent  commented  on  the 
medianical  requirements  for  multimode 
fiber  optic  cables  specified  in  7  CFR 
1755.900.  The  first  comment 
recommended  deleting  the  mechanical 
requirements  for  multimode  fiber  optic 
cables  specified  in  paragraphs  {q)(l) 
through  (q)(5)  of  the  specification 
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Since  REA  borrowers  are  specifying 
attenuation  requirements  at  the  industry 
accepted  wavelengths  and  riot  at 
nonstandard  wavelengths,  the 
requirement  to  conduct  attenuation 
measurements  at  the  wavelength 
specified  in  paragraphs  (p)(l)(iv)  and 
(p)(2){iii)  of  7  CFR  1755.900  will  not  be 
deleted  from  the  specification  as 
recommended  by  the  commenter. 

One  respondent  commented  that  the 
dispersion  and  dispersion  slope 
requirements  of  2.7  ps/nra»km  and 
0.085  ps(nni2»km).  respectively  for 
dispersion-shifted  single  mode  fibers  - 
specified  in  paragraph  (p)(l)(vii)  of  the 
specification  will  eliminate  the  use  of 
their  currently  manufactured  dispersion 
shifted  single  mode  fiber  by  REA 
borrowers. 

Response:  Since  it  is  not  REA's  intent 
to  eliminate  the  use  of  dispersion- 
shifted  single  mode  fibers  which  are 
currently  manufactured  and  used  on 
non-REA  telecommunication  systems 
with  satisfactory  results,  REA  will 
change  the  dispersion  and  dispersion 
slope  requirements  for  dispersion- 
shifted  single  mode  fibers  from  2.7  ps/ 
nm»km  and  0.085  ps(nm2»k.m). 
respectively  to  3.5  ps/nm»km  and  0.095 
p8(nm2»km).  respectively  to  allow  use  of 
the  manufacturer's  dispersion  shifted 
single  mode  fiber  by  REA  borrowers. 
Three  respondents  recommended 
changing  the  1250  nanometer  cut-off 
wavelength  for  single  mode  fibers 
.  specified  in  paragraph  (p){l)(viiH)  of  7 
CFR  1755.900  to  the  industry  accepted 
wavelength  of  1260  nanometers. 

Response:  If  7  CFR  1755.900 
maintained  the  1250  nanometer  cut-off 
wavelength  for  single  mode  fibers.  REA 
would  force  manufacturers  to  maintain 
two  separate  fiber  optic  cable 
inventories  based  solely  on  the  different 
cut-off  wavelength  requirements.  This 
in  turn  would  result  in  higher  fiber 
optic  cable  prices  to  REA  borrowers.  By 
changing  the  cut-off  wavelength 
requirement  for  single  mode  fibers  from 
1250  nanometers  to  1260  nanometers. 
REA  would  eliminate  the  need  for 
manufacturers  to  maintain  separate  fiber 
optic  cable  inventories.  This  change 
would  reduce  fiber  ©ptic  cable  costs  to 
REA  borrowers.  Therefore.  REA  will 
change  the  single  mode  fiber  cut-off 
wavelength  requirement  in  paragraph 
(p){l)(viii)  of  7  CFR  1755.900  from  1250 
nanometers  to  1260  nanometers. 

One  respondent  commented  on  the 
mechanical  requirements  for  multimode 
fiber  optic  cables  specified  in  7  CFR 
1755.900.  The  first  comment 
recommended  deleting  the  mechanical 
requirements  for  muUimode  fiber  optic 
cables  specified  in  paragraphs  (qKl) 
through  (q)(5)  of  the  specification 


because  they  feel  that  the  qualification 
of  single  mode  fiber  optic  cable  designs 
to  the  mechanical  requirements  are 
adequate  to  qualify  multimode  fiber 
optic  cable  designs.  The  second 
comment  recommended  that  if  REA 
retained  the  mechanical  requirements 
for  multimode  fiber  optic  cables  that  the 
allowable  change  in  attenuation  be 
changed  from  a  maximum  of  0.030  dB 
to  a  maximum  of  0.040  dB  since  this  is 
the  present  de  facto  industry 
requirement  for  multimode  optical 
fibers. 

Response:  In  regards  to  the  first 
comment.  7  CFR  1755.900  requires  both 
multimode  and  single  mode  fiber  optic 
cables  to  be  tested  for  the  mechanical 
properties  specified  in  paragraphs  (q){l) 
through  (q)(5)  of  the  specification  to 
assure  that  both  cable  types  will 
withstand  the  rigors  of  field  installation 
and  provide  satisfactory  service  over 
their  useful  lives.  REA  is  of  the  opinion 
that  both  multimode  and  single  mode 
fiber  optic  cable  designs  must  be  tested 
for  the  mechanical  requirements 
specified  in  paragraphs  (q)(l)  through 
(q)(5)  of  the  specification  to  assure  REA 
borrowers  that  these  designs  will 
withstand  the  rigors  of  field  installation 
and  provide  satisfactory  f>erfonnance 
over  their  useful  service  lives. 
Therefore,  REA  will  not  eliminate  the 
"  mechanical  requirements  for  multimode 
fiber  optic  cables  specified  in 
paragraphs  (q)(l)  through  (q)(5)  of  7  CFR 
1755.900. 

Regarding  the  second  conmient,  since 
it  is  REA's  intent  to  use  de  facto 
industry  requirements;  where 
applicable,  REA  will  change  the 
maximum  allowable  change  in 
attenuation  for  multimode  fiber  optic 
cables  ftxim  0.30  dB  to  0.40  dB  in 
paragraphs  (q){l)  through  ^q)(5)  of  7  CFR 
1755.900. 

Two  respondents  recommended  that 
mechanical  testing  specified  in 
paragraphs  (qKl)  through  (q){5)  of  7  CFR 
1755.900  for  dispersion-unshifted  single 
mode  fiber  optic  cables  be  performed  at 
only  the  1550  nanometer  wavelength  in 
place  of  the  required  testing  at  both 
1310  and  1550  nanometer  wavelengths. 
The  reasons  for  their  comments  are 
based  on  the  data  indicating  that  testing 
of  optical  fibers  at  the  1550  nanometer 
wavelength  is  considered  the  worst  case 
condition  because  the  fibers  are  more 
sensitive  to  bends  at  this  wavelength. 
Response:  7  CFR  1755.900  requires 
mechanical  testing  of  dispersion- 
unshifted  single  mode  fiber  optic  cables 
at  both  the  1310  nanometer  and  1550 
nanometer  wavelengths.  The  reason  for 
the  mechanical  testing  of  dispersion- 
unshifted  single  mode  fiber  optic  cables 
at  both  the  1310  and  1550  nanometer 


wavelengths  is  to  assure  satisfactory 
transmission  of  the  optical  signals  at 
these  wavelengths  when  specified  by 
REA  borrowers.  Although  REA  agrees 
with  the  commentators  comments,  data 
from  the  REA  Form  515  Construction 
Contracts  indicate  that  the  majority  of 
lightwave  systems  installed  by  REA 
borrowers  operate  at  the  1310 
nanometer  wavelength  and  not  at  the 
1550  nanometer  wavelength. 

Since  the  majority  of  REA  borrower 
lightwave  systems  operate  at  the  1310 
nanometer  wavelength.  REA  must 
require  mechanical  testing  of 
dispersion-unshifted  single  mode  fiber 
optic  cables  at  the  1310  nanometer 
wavelength  to  assure  that  cables 
installed  by  REA  borrowers  with 
lightwave  systems  operating  at  the  1310 
nanometer  wavelength  will  provide 
satisfactory  optical  signal  transmission. 
Therefore,  REA  will  not  eliminate  the 
mechanical  testing  of  dispersion- 
unshifted  single  mode  fiber  optic  cables 
at  the  1310  nanometer  wavelength  as 
recommended  by  the  commenters. 

One  respondent  recommended 
changing  the  cable  bend  test 
temperature  of  -46'C,  Test  Condition  C 
of  EIA/TIA-455-37A,  specified  in 
paragraph  (q)(l)(iii)  of  7  CFR  1755.900 
to  -  30'>C,  Test  Condition  E  of  EIA/TIA- 
455-37A.  because  this  is  the  de  facto 
industry  test  temperature  for  fiber  optic 
cables. 

Response:  Since  it  is  REA's  intent  to 
use  de  facto  industry  requirements 
where  applicable,  REA  will  change  the 
cable  bend  test  temperature  of  -  46°C, 
Test  Condition  C  of  EIA/TIA-455-37A. 
to  -  30°C.  Test  Condition  E  of  EIA/TIA- 
455-37A,  in  paragraph  (q)(l)(iii)  of  7 
CFR  1755.900. 

Three  respondents  recommended 
replacing  the  cable  bend  test  mandrel 
diameter  of  15  times  the  cable  diameter 
specified  in  paragraph  (q)(l)(iii)(A)  of  7 
CFR  1755.900  with  a  test  mandrel 
diameter  of  20  times  the  cable  diameter 
because  this  is  the  de  facto  industry 
requirement  for  fiber  optic  cables. 

Response:  Since  it  is  REA's  intent  to 
use  de  facto  industry  requirements 
where  applicable.  REA  will  change  the 
cable  bend  test  mandrel  diameter  of  15 
times  the  cable  diameter  to  a  test 
mandrel  diameter  of  20  times  the  cable 
diameter  in  paragraph  (qKlKiiiKA)  of  7 
CFR  1755.900. 

Two  respondents  recommending 
deleting  the  cable  bend  test  requirement 
that  the  armor  overlap  be  on  the  out.side 
of  the  bend  when  bend  testing  armored 
cables  in  accordance  with  paragraph 
(q)(l)(iii)(C)  of  7  CFR  1755.900. 

Response:  REA  would  like  to  point 
out  that  the  cable  bend  test  requirement 
stipulating  that  the  armor  overlap  be  on 
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the  outside  of  the  bend  when  bend 
testing  annored  cables  specified  in  7 
CFR  1755.900  is  thfi  same  requirement 
for  annored  cables  las  specified  in  REA 
Bulletin  345-90.  Since  manufacturers 
have  been  bend  testing  armored  cables 
using  this  requirement  in  REA  Bulletin 
345-90  for  more  thpn  seven  years 
without  any  reported  problems,  REA 
will  not  delete  the  |«quirement  that  the 
armor  overlap  be  oil  the  outside  of  the 
bend  when  bend  testing  armored  cables 
in  7  CFR  1755. 900. 

One  respondent  recommended  that 
the  requirement  that  there  be  no 
delamination  of  jacket  bond  after  cable 
ed  in  paragraph 
(755.900  be  deleted 
3n. 

iould  like  to  point 
^nd  test  requirement 
'  be  no 
ket  bond  after  cable 


bend  testing  specil 
(q)(l)(iv)  of  7  CFR 
from  the  specificati 

Response:  REA 
out  that  the  cable 
stipulating  that  thei 
delamination  of  jac) 
bend  testing  specifijed  in  7  CFR 
1755.900  is  the  sarne  requirement  as 
specified  in  REA  Billetin  345-90.  Since 
manufacturers  havd  been  bend  testing 
cables  using  this  requirement  in  REA 
Bulletin  345-90  fori  more  than  seven 
years  without  any  reported  problems, 
REA  will  not  delete  the  requirement  that 
there  be  no  delamination  of  jacket  bond 
after  cable  bend  testing  in  paragraph 
(qKl)(iv)  of  7  CFR  l|755.900. 

commented  on  the 
St.  paragraph 
755.900.  The  first 
nded  changing  the 
compressive  force 
millimeters  per 
3  millimeters  to  20 
te  to  make  the 
St  of  7  CFR 


Two  respondent 
cable  compression 
(q)(3)(iii).of7CFR 
respondent  recom 
rate  for  applying  th 
from  a  nominal  of 
minute  to  a  range  o 
millimeters  per  mi 
cable  compression 
1755.900  compatibly  with  the  de  facto 
industry  standard.  1  he  second 
respondent  recommended  changing 
holding  time  of  the  :ompressive  force 
fit)m  15  minutes  to  10  minutes  because 
the  10  minute  requi  "ement  is  the  de 
facto  industry  requi  -ement  for  fiber 
optic  cables. 

Response:  Since  i  is  REA's  intent  to  . 
use  de  facto  industr ,'  requirements 
where  applicable,  R  EA  will  change  the 
rate  for  applying  the  compressive  force 
from  a  nominal  of  5  millimeters  per 
minute  to  a  range  of  3  millimeters  to  20 
millimeters  per  minute  and  will  also 
change  the  holding  ime  of  the 
compressive  force  fiom  15  minutes  to  10 
minutes  in  paragraai  (q)(3)(iii)  of  7  CFR 
1755.900. 

Three  respondent!  commented  on  the 
cable  flex  test  requii  ements  specified  in 
paragraph  (q)(5)(iv)  jf  7  CFR  1755.900. 
Two  of  the  respondents  recommended 
that  a  fracture  length  of  no  more  than  5 
millimeters  be  allow  ed  on  the  armor 
after  flexing  since  tl;  is  is  the  de  facto 


industry  requirement  for  fiber  optic 
cables.  The  third  respondent 
recommended  deleting  the  requirement 
that  there  be  no  delamination  of  jacket 
to  armor  bond  in  nonflooded  cables 
after  flex  testing. 

Response:  7  CFR  1755.900  requires 
that  there  be  no  visible  evidence  of 
fracture  of  the  armor  after  flexing. 
Reason  for  the  requirement  is  one  means 
of  assuring  that  continuity  of  the  armor 
will  be  maintained  after  the  rigors  of 
installation.  Maintaining  the  armor 
continuity  after  installation  is  important 
requirement  in  assuring  protection  of 
the  telephone  equipment  and  telephone 
company  personnel  against  hazardous 
electrical  currents.  If  REA  allowed  a 
minimum  fracture  length  of  the  armor 
after  flexing  but  before  installation,  the 
possibility  exists  that  these  small 
fracture  lengths  in  the  armor  could 
develop  into  complete  breaks  of  the 
armor  at  these  fractured  locations  as  a 
result  of  difficulties  encountered  during 
installation.  These  breaks  in  the  armor 
would  result  in  loss  of  armor  continuity. 
The  loss  of  armor  continuity  in  turn 
would  subject  the  telephone  equipment 
and  telephone  comp)any  personnel  to 
possible  hazardous  electrical  currents 
which  could  result  in  damaged 
equipment  or  personal  injury  to 
telephone  company  personnel.  Since 
REA  has  a  responsibility  to  its  ' 

borrowers  to  assure  that  their  telephone 
equipment  and  personnel  are  protected 
against  hazardous  electrical  currents, 
REA  will  not  change  the  present 
requirement  of  no  visible  evidence  of 
fracture  of  the  armor  after  flexing 
specified  in  7  CFR  1755.900  to  the 
recommendation  requested  by  the  first 
two  commenters. 

In  regard  to  the  requirement  that  there 
be  no  delamination  of  jacket  to  armor 
bond  in  nonflooded  cables  after  flex 
testing,  REA  specified  this  requirement 
on  nonflooded  cables  to  assure  that  the 
bond  strength  between  the  outer  jacket 
and  the  plastic  coated  armor  would  be 
maintained  after  installation  to  assure 
that  water  could  not  enter  nonflooded 
cables  at  the  outer  jacket/armor 
interface.  If  REA  eliminated  this 
requirement  as  recommended  by  the 
third  commenter,  voids  at  the  outer 
jacket/armor  interface  could  develop  in 
nonflooded  cables  after  installation. 
These  voids  could  allow  the  entry  of 
water  into  nonflooded  cables  resulting 
in  possible  degradation  of  the  optical 
signal  over  time.  Since  REA  has  a 
responsibility  to  our  borrowers  to  assure 
that  optical  signal  of  nonflooded  cables 
will  not  degrade  as  a  result  of  water 
entry.  REA  will  not  eliminate  the 
requirement  that  there  be  no 
delamination  of  jacket  to  armor  bond  in 


nonflooded  cables  after  flex  testing  as 
recommended  by  the  third  commenter. ' 

Seven  respondents  recommended 
replacing  Appendix  A  of  7  CFR 
1755.900  with  de  facto  industry  tests  to 
determine  the  long  term  stability  of  their 
fiber  optic  cables. 

Response:  The  tests  specified  in 
Appendix  A  of  7  CFR  1755.900  have 
been  used  by  REA  for  over  sixteen  years 
for  determining  the  long  term 
performance  of  copper  cables  with 
satisfactory  results.  Since  these  test  have 
proven  invaluable  for  determining  the 
long  term  stability  of  copper  cables, 
REA  decided  to  apply  these  same 
proven  tests  to  determine  the  long  term 
stability  of  fiber  optic  cables.  Therefore 
REA  will  not  replace  Appendix  A  with 
de  facto  industry  tests  as  recommended 
by  the  commenters. 

List  of  Subjects  in  7  CFR  Part  1 755 

Incorporation  by  reference.  Loan 
programs — communications,  Reporting 
and  recordkeeping  requirements.  Rural 
areas,  Telephone. 

For  the  reasons  set  out  in  the 
preamble,  REA  amends  chapter  XVII  of 
title  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION. 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  II.S.C.  901  etseq.,  1921  etseq. 

§1755.97    [Amended] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  REA  Bulletin  345-90 
from  the  table. 

3.  Section  1755.900  is  added  to  read 
as  follows: 

§1755.900    REA  specification  for  filled 
fiber  optic  cables. 

(a)  Scope.  (1)  This  section  covers  the 
requirement  for  filled  fiber  optic  cables 
intended  for  aerial  installation  either  by 
attachment  to  a  support  strand  or  by  an 
integrated  self-supporting  arrangement, 
for  underground  apf)lication  by 
placement  in  a  duct,  or  for  buried 
installations  either  by  trenching  or  by 
direct  plowing. 

(i)  The  optical  waveguides  are  glass 
fibers  having  directly-applied  protective 
coatings,  and  are  called  "fibers",  herein. 
These  fibers  may  be  assembled  in  either 
loose  fiber  bundles  with  a  protective 
core  tube,  encased  in  several  protective 
buffer  tubes,  or  in  tight  buffer  tubes. 

(ii)  Fillers,  strength  members,  core 
wraps,  and  bedding  tapes  may  complete 
the  cable  core. 


(iii)  The  core  or  buffer  tubes 
containing  the  fibers  and  the  interstices 
between  the  bufler  tubes,  fillers,  and 
-   strength  members  in  the  core  structure 
are  filled  with  a  suitable  material  to 
exclude  water. 

(iv)  The  cable  structure  is  completed 
by  an  extruded  overall  plastic  jacket. 
This  jacket  may  have  strength  members 
embedded  in  it,  in  some  designs. 

(v)  Buried  installation  requires  an 
armor  under  the  outer  jacket. 

{vi)  For  self-supporting  cable  the  outer 
jacket  may  be  extruded  over  the  support 
messenger  and  cable  core. 

(2)  The  cable  is  fully  color  coded  so 
that  each  fiber  is  distinguishable  from 
every  other  fiber.  A  basic  color  scheme 
of  twenty-four  colors  allows  individual 
fiber  identification.  Colored  tubes, 
binders,  threads,  stripings,  or  markings 
provide  fiber  group  identification. 

(3)  Cable  manufactured  to  this  section  - 
must  demonstrate  compliance  with  the 
qualification  testing  requirements  to 
ensure  satisfactory  end-use  performance 
characteristics  for  the  intended 
applications. 

(4)  Optical  cable  designs  not 
specifically  addressed  by  this  section 
may  be  allowed  if  accepted  by  REA. 
Justification  for  acceptance  of  a 
modified  design  must  be  provided  to 
substantiate  product  utility  and  long 
term  stability  and  endurance. 

(5)  All  cables  sold  to  REA  borrowers 
for  projects  involving  REA  loan  funds 
under  this  section  must  be  accepted  by 
REA  Teciinical  Standards  Committee 
"A"  (Telephone).  For  cables 
manufactured  to  the  specification  of  this 
section,  all  design  changes  to  an 
accepted  design  must  be  submitted  for 
acceptance.  REA  will  be  the  sole 
authority  on  what  constitutes  a  design 
change. 

(6)  The  American  National  Standard 
Institute/Institute  of  Electrical  and 
Electronics  Engineers.  Inc  (ANSI/IEEE). 
1993  National  Electrical  Safety  Code 
(NESCJ  referenced  in  this  section  is 
incorporated  by  reference  by  REA.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of 
ANSI/IEEE  1993  NESC  are  available  for 
inspection  during  normal  business 
hours  at  REA.  room  2845,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
Copies  are  available  frtim  IEEE  Service 
Center,  445  Hoes  Lane.  Piscataway.  NJ 
08854,  telephone  number  1  (800)  678- 
4333. 

(7)  American  Society  for  Testing  and 
Materials  Specifications  (ASTM)  A  640- 
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(iii)  The  core  or  buffer  tubes 
containing  the  fibers  and  the  interstices 
between  the  buffer  tubes,  fillers,  and 
strength  members  in  the  core  structure 
are  filled  with  a  suitable  material  to 
exclude  water. 

(iv)  The  cable  structure  is  completed 
by  an  extruded  overall  plastic  jacket. 
This  jacket  may  have  strength  members 
embedded  in  it,  in  some  designs. 

(v)  Buried  installation  requires  an 
armor  under  the  outer  jacket. 

(vi)  For  self-supporting  cable  the  outer 
jacket  may  be  extruded  over  the  support 
messenger  and  cable  core. 

(2)  The  cable  is  fully  color  coded  so 
that  each  fiber  is  distinguishable  from 
every  other  fiber.  A  basic  color  scheme 
of  twenty-four  colors  allows  individual 
fiber  identification.  Colored  tubes, 
binders,  threads,  stripings,  or  markings 
provide  fiber  group  identification. 

(3)  Cable  manufactured  to  this  section 
must  demonstrate  compliance  with  the 
qualification  testing  requirements  to 
ensure  satisfactory  end-use  performance 
characteristics  for  the  intended 
applications. 

(4)  Optical  cable  designs  not 
specifically  addressed  by  this  section 
may  be  allowed  if  accepted  by  REA. 
Justification  for  acceptance  of  a 
modified  design  must  be  provided  to 
substantiate  product  utility  and  long 
term  stability  and  endurance. 

(5)  All  cables  sold  to  REA  borrowers 
for  projects  involving  REA  loan  funds 
under  this  section  must  be  accepted  by 
REA  Technical  Standards  Committee 
"A"  (Telephone).  For  cables 
manufactured  to  the  specification  of  this 
section,  all  design  changes  to  an 
accepted  design  must  be  submitted  for 
acceptance.  REA  will  be  the  sole 
authority  on  what  constitutes  a  design 
change. 

(6)  The  American  National  Standard 
Institute/Institute  of  Electrical  and 
Electronics  Engineers.  Inc  (ANSI/IEEE). 
1993  National  Electrical  Safety  Code 
fNESCJ  referenced  in  this  section  is 
incorporated  by  reference  by  REA.  This 
incorpKjration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of 
ANSI/IEEE  1993  NESC  are  available  for 
inspection  during  normal  business 
hours  at  REA.  room  2845,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
Copies  are  available  bxtm  IEEE  Service 
Center,  445  Hoes  Lane.  Piscataway,  NJ 
08854,  telephone  number  1  (800)  678- 
4333. 

(7)  American  Society  for  Testing  and 
Materials  Specifications  (ASTM)  A  640- 


91.  Standard  Specification  for  Zinc- 
Coated  Steel  Strand  for  Messenger 
Support  of  Figure  8  Cable;  ASTM  B 
736-92a.  Standard  Specification  for 
Aluminum.  Aluminum  Alloy,  and 
Aluminum-Clad  Steel  Cable  Shielding 
Stock:  ASTM  D  1238-90b,  Standard 
Test  Method  for  Flow  Rates  of 
Thermoplastics  by  Extrusion 
Plastometen  ASTM  D  1248-84  (1989). 
Standard  Specification  for  Polyethylene 
Plastic  Molding  and  Extrusion 
Materials.  ASTM  D  1535-89.  Standard 
Test  Method  for  Specifying  Color  by  the 
Munsell  System;  ASTM  D  3349-86. 
Standard  Test  Method  for  Absorption 
Coefficient  of  Carbon  Black  Pigmented 
Ethylene  Plastic;  ASTM  D  4565-90a. 
Standard  Test  Methods  for  Physical  and 
Environmental  Performance  Properties 
of  Insulations  and  Jackets  for 
Telecommunications  Wire  and  Cable- 
ASTM  D  4566-^0.  Standard  Test 
Methods  for  Electrical  Performance 
Properties  of  Insulations  and  Jackets  for 
Telecommunications  Wire  and  Cable- 
ASTM  D  4568-86,  Standard  Test 
Methods  for  Evaluating  Compatibility 
Between  Cable  Filling  and  Flooding 
Compounds  and  Polyolefin  Cable 
Materials;  and  ASTM  E  29-90,  Standard 
Practice  for  Using  Significant  Digits  in 
Test  Data  to  Determine  Conformance 
with  Specifications,  referenced  in  this 
section  are  incorporated  by  reference  by 
REA.  These  incorporations  by  references 
were  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
of  ASTM  standards  are  available  for 
inspection  during  normal  business 
hours  at  REA,  room  2845.  U.S. 
Department  of  Agriculture.  Washington 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
Copies  are  available  fi-om  ASTM,  1916 
Race  Street,  Philadelphia,  Pennsylvania 
19103-1187,  telephone  number  (215) 
299-5585. 

(8)  Electronic  Industries  Association 
Standards  (EIA}-455-20.  Measurement 
of  Change  in  Optical  Transmittance: 
EIA-455-41,  Compressive  Loading 
Resistance  of  Fiber  Optic  Cables;  EIA- 
455-86,  Fiber  Optic  Cable  Jacket 
Shrinkage;  EL\-455-89A,  Fiber  Optic 
Cable  Jacket  Elongation  And  Tensile 
Strength;  and  EL\^55-174,  Mode  Field 
Diameter  of  Single-Mode  Optical  Fiber 
by  Knife-Edge  Scanning  in  the  Far  Field, 
referenced  in  this  section  are 
incorporated  by  reference  by  REA. 
These  incorporations  by  references  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  of  EIA 
standards  are  available  for  inspection 


during  normal  business  hours  at  REA. 
room  2845.  U.S.  Department  of 
Agricuhure.  Washington.  DC  20250- 
1500  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700,  Washington.  DC.  Copies  are 
available  from  Global  Engineering 
Documents.  15  Inverness  Way  Ea.st. 
Englewood.  CO  801 12,  telephone 
number  (303)  792-2181. 

(9)  Electronic  Industries  Association/ 
Telecommunications  Industries 
Association  Standards  (EIA/TlA)-455- 
25A.  Repeated  Impact  Testing  of  Fiber 
Optic  Cables  and  Cable  Assemblies; 
EIA/TL\-455-30B.  Frequency  Domain 
Measurement  of  Multimode  Optical 
Fiber  Information  Transmission 
Capacity;  EL\/TlA-455-31B.  Fiber 
Tensile  Proof  Test  Method;  EIA/TIA-* 
455-37A,  Low  or  High  Temperature 
Bend  Test  for  Fiber  Optic  Cable;  EIA/ 
T1A-455-45B,  Method  for  Measuring 
Optical  Fiber  Geometry  Using  a 
Laboratory  Microscope;  EIA/TIA-455- 
46A.  Spectral  Attenuation  Measurement 
for  Long-Length.  Graded-Index  Optical 
Fibers;  EIA/TlA-^55-^8B.  Measurement 
of  Optical  Fiber  Cladding  Diameter 
Using  Laser-Based  Instruments;  EL\/ 
TIA-455-51A.  Pulse  Distortion 
Measurement  of  Multimode  Glass 
Optical  Fiber  Information  Transmis.sion 
Capacity;  ELA/TL^-455-53A. 
Attenuation  by  Substitution 
Measurement  for  Multimode  Graded- 
Index  Optical  Fibers  or  Fiber 
Assemblies  Used  in  Long  Length 
Communications  Systems;  EIA/TIA- 
455-55B.  End-View  Methods  for 
Measuring  Coating  and  Buffer  Geometr>- 
of  Optical  Fibers;  EIAmA-455-58A, 
Core  Diameter  Measurement  of  Graded- 
Index  Optical  Fibers;  EIA/TL\-455-59, 
Measurement  of  Fiber  Point  Defects 
Using  an  OTDR;  EL\/TIA-455-61. 
Measurement  of  Fiber  or  Cable 
Attenuation  Using  an  OTDR;  EL\/TL\- 
455-78A,  Spectral-Attenuation  Cutback 
Measurement  for  Single-Mode  Optical 
Fibers;  EIA/TL\-455-^lA.  Compound 
Flow  (Drip)  Test  for  Filled  Fiber  Optic 
Cable;  EL\/TIA-455-82B,  Fluid 
Penetration  Test  for  Fluid-Blocked  Fiber 
OpUc  Cable:  EL\/TL\-455-85A,  Fiber 
Optic  Cable  Twist  Test;  EL\/TIA-455- 
104A,  Fiber  Optic  Cable  Cyclic  Flexing 
Test;  EIA/TL\^55-164A.  Single-Mode 
Fiber.  Measurement  of  Mode  Field 
Diameter  by  Far-Field  Scanning;  ELV 
TIA-455-165A,  Mode  Field  Diameter 
Measurement  Near  Field  Scanning 
Technique;  EL\/TL\-455-167A.  Mode 
Field  Diameter.  Variable  Aperture  in  the 
Far  Field;  EL\/TIA-455-168A. 
Chromatic  Dispersion  Measurement  of 
Multimode  Graded-Index  and  Single- 
Mode  Optical  Fibers  by  Spectral  Group 
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Delay  Measurement  in  the  Time 
Domain;  EIA/TIA-4  55-169A,  Chromatic 
Dispersion  Measure  Tient  of  Single- 
Mode  Optical  Fiben  by  the  Phase-Shift 
Method;  ElA/TIA-4  55-170,  Cable  Cutoff 
Wavelength  of  Singi  e-Mode  Fiber  by 
Transmitted  Power;  EIA/T1A^55-173, 
Coating  Geometry  \  easurement  for 
Optical  Fiber  Side-V  iew  Method;  EIA/ 
TLA— 455-1 75 A,  Chr  jmatic  Dispersion 
Measurement  of  Sin  }le-Mode  Optical 
Fibers  bv  the  DifTere  atial  Phase  Shift 
Method :"EIA/T1A-4  15-176.  Method  for 
Measuring  Optical  F  iber  Cross-Sectional 
Geometry  by  Autom  Jted  Grev-Scaie 
Analysis-  EIA/TIA--  55-1 77A, 
Numerical  Aperture  Measurement  of 
Graded-Index  Optici  il  Fibers;  EIA/TIA- 
455-178.  Measurem  mts  of  Strip  Force 
Required  for  Mechai  lically  Removing 
Coatings  from  Optic  il  Fibers;  and  EIA/ 
TlA-598.  Color  Cod  ng  of  Fiber  Optic 
Cables,  referenced  ir  this  section  are 
incorporated  by  refe  ■ence  by  REA. 
These  incorporation  i  by  references  were 
approved  by  the  Din  ctor  of  the  Federal 
Register  in  accordan  :e  with  5  U.S.C. 
552(a)  and  1  CFR  pa  t  51.  Copies  of  EIA/ 
TIA  standards  are  av  ailable  for 
inspection  during  nc  rmal  business 
hours  at  REA.  room  :  1845,  U.S. 
Department  of  Agric  ilture,  Washington, 
DC  20250-1500  or  a1  the  Office  of  the 
Federal  Register,  80(  North  Capitol 
Street.  N\V..  suite  70  ),  Washington,  DC. 
Copies  are  available  rom  Global 
Engineering  Docume  its,  15  Inverness 
Way  East.  Englewooi  ,  CO  80112, 
telephone  number  (3  )3)  792-2181. 

(10)  REA  intends  t  lat  the  optical 
fibers  contained  in  tl  e  cables 
manufactured  in  aco  )rdance  with  this 
section  have  characti  ristics  that  will 
allow  signals,  having  a  range  of 
wavelengths,  to  be  c<  rried 
simultaneously. 

(b)  Optica]  fibers.  (1)  The  solid  gla.ss 
optical  fibers  must  ci  insist  of  a 
cylindrical  cere  and  ;l3dding  covered 
by  either  an  ultravio  et-cured  acrylate  or 
other  suitable  coatin;  . 

(2)  The  optical  fib<  r  types  must  be  one 
of  the  following: 

(i)  Dispersion-unsl  ifted  single  mode 
fiber  EIA  Class  IVa; 

(ii)  Dispersion-shil  ed  single  mode 
fiber  EIA  Class  IVb; 

(iii)  50/125  micron  eter  multimode 
fiber  EIA  Class  la;  or 

(iv)  62.5/125  micrt  meter  multimode 
fiber  EIA  Class  la. 

(3)  The  dispersion-  iinshifted  single 
mode  fiber  core  must  have  either  a 
matched  or  depresses  clad  step 
refractive  index  profi  e  with  a  mode- 
field  diameter  of  Q.Od  1.0  micrometers 
when  measured  at  13  00  nanometers  and 
10.5-f  1.0  micrometer  /- 1.5 
micrometers  when  m  jasured  at  1550 
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nanometers  in  accordance  with  any  one 
of  the  following  test  methods: 

(i)  EIA/T1A-455-164A; 

(ii)  EIA/TIA-455-165A; 

(iii)  EIA/TIA-455-167A;  or 

(iv)  EIA-455-174. 

(4)  The  dispersion-shifted  single 
mode  fiber  core  must  have  either  a 
segmented  core  design  or  depressed 
clad  step  refractive  index  profile  with  a 
mode-field  diameter  of  7.5+1.5 
micrometers/  - 1.3  micrometers  when 
measured  at  1550  nanometers  in 
accordance  with  any  one  of  the  test 
procedures  specified  in  paragraph  (b)(3) 
of  this  section. 

(5)  The  core  clad  off-set  of  the 
dispersion-unshifted  and  dispersion- 
shifted  single  mode  fibers  must  not  be 
greater  than  1.0  micrometer  when 
measured  in  accordance  with  either 
EIA/TIA-455-45B  or  EIA/TIA-455-176. 

(6)  The  multimode  fiber  cores  must 
have  graded  (parabolic)  refi-active  index 
profiles  with  core  diameters  of  50.013.0 
micrometers  or  62.5±3.0  micrometers 
when  measured  in  accordance  with 
either  EIA/TIA-455-58A.  or  EIA/TIA- 
455-176. 

(7)  The  core  noncircularity  of 
multimode  fibers  must  not  exceed  6 
percent  when  measured  in  accordance 
with  either  EIA/T1A-455-45B  or  EIA/ 
TlA-455-176. 

(8)  The  outside  diameter  of  the  glass 
fiber  for  both  single  mode  and 
multimode  fibers  must  be  12512.0 
micrometers  when  measured  in 
accordance  with  any  one  of  the 
following  test  methods: 

(i)  EIA/T1A-455^5B; 
(ii)  EIA/TIA-455-176;  or 
(iii)  EIA/TIA-455-48B.  Methods  A  or 
B. 

(9)  The  outside  diameter  of  the  glass 
fiber  must  be  nominally  concentric  with 
the  fiber  core  as  is  consistent  with  the 
best  commercial  practice. 

(10)  The  individual  fibers  must  be 
proof  tested  at  a  minimum  tensile  stress 
of  0.35  gigapascal  for  approximately  one 
second  when  measured  in  accordance 
with  EIA/TIA-455-31B. 

(11)  Factory  splices  of  fibers  are 
allowed  provided  that  prior  acceptance 
from  REA  is  obtained  for  the  splice 
technique,  that  all  splices  are 
documented  and  reported  to  the 
customer  and  that  the  spliced  fiber 
rneets  all  requirements  of  this  section. 

(12)  The  optical  fiber  must  be  coated 
with  a  suitable  material  to  preserve  the 
intrinsic  strength  of  the  glass  having  an 
outside  diameter  of  250115  micrometers 
when  measured  in  accordance  with 
either  EIA/TIA-455-55B  or  EIA/TIA- 
455-173. 

(13)  The  maximum  force  required  to 
remove  25  millimeters  of  protective 


fiber  coating  must  not  exceed  13 
newtons  when  measured  in  accordance 
.  with  EIA/TIA-455-178. 

(14)  All  optical  fibers  in  any  single 
length  of  cable  must  be  of  the  same  type. 

(c)  Buffer/coating.  (1)  The  optical  " 
fibers  contained  in  a  tube  buffer  (loose 
tube),  an  inner  jacket  (unit  core),  a 
channel  or  otherwise  loosely  packaged 
must  have  a  clearance  between  the 
fibers  and  the  inside  of  the  container 
sufficient  to  allow  for  thermal 
expansions  without  constraining  the 
fibers.  The  protective  container  must  be 
manufactured  from  a  material  having  a 
coefficient  of  friction  sufficiently  low  to 
allow  the  fibers  free  movement. 

(2)  Optical  fibers  covered  in  near 
contact  with  an  extrusion  (tight  tube) 
must  have  an  intermediate  soft  buffer  to 
allow  for  thermal  expansions  and  minor 
pressures. 

(3)  All  protective  coverings  in  any 
single  length  of  cable  must  be 
continuous  and  be  of  the  same  material 
except  at  splice  locations. 

(4)  The  protective  coverings  must  be 
free  from  holes,  splits,  blisters,  and 
other  imperfections  and  must  be  as 
smooth  and  concentric  as  is  consistent 
with  the  best  commercial  practice. 

(5)  Repairs  to  the  fiber  coatings  are 
not  allowed  except  at  splice  locations. 

(6)  Both  loose  tube  and  tight  tube 
coverings  of  each  color  and  other  fiber 
package  types  removed  from  the 
finished  cable  must  meet  the  following 
bhrinkback  and  cold  bend  performance 

jequirements.  The  fibers  may  be  ieft  in 
the  tubes. 

(i)  Shrinkback.  Testing  must  be 
conducted  in  accordance  with  ASTM  D 
4565-90a,  paragraph  14.1,  using  a  talc 
bed  at  a  temperature  of  95  °C. 
Shrinkback  must  not  exceed  5  percent 
of  the  original  150  millimeter  length  of 
the  specimen.  The  total  shrinkage  of  the 
specimen  must  be  measured. 

(ii)  Cold  bend.  Testing  must  be 
conducted  on  at  least  one  tube  from 
each  color  in  the  cable.  Stabilize  the 
specimen  to  -  2011  °C  for  a  minimum 
of  four  hours.  While  holding  the 
specimen  and  mandrel  at  the  test 
temperature,  wrap  the  tube  in  a  tight 
helix  ten  times  around  a  mandrel  with 
a  diameter  not  greater  than  five  times 
the  tube  diameter.  The  tube  must  show 
no  evidence  of  cracking  when  observed 
with  normal  or  corrected-to-normal 
vision. 

Note:  Channel  cores  and  similar  slotted 
single  component  core  designs  need  not  be 
tested  for  cold  bend. 

(d)  Fiber  and  buffer  tube 
identification.  (1)  The  colors  designated 
for  identification  of  loose  buffer  tubes, 
tight  tube  buffer  fibers  and  individual 


fihcrs  in  rnultifiber  tubes,  slots  or 
txiurlUis  are  shown  in  the  following 
t(it)le: 


Buffer  tube  and 
fiber  No. 

Color 

1  

2  

3  ..: 

4 

5  

6  .: : 

Blue. 

Orange. 

Green. 

Brown 

Slate. 

Wtiite 

7 

Red 

8 

9 

Black 
Yellow 

10  ; "...:.... 

Violet 

11  

Rose 

12 

13 

14  

Aqua 

Blue/Black  Tracer. 
Orange/Black  Tracer 
Green/Black  Tracpr 

15 

16 : 

Brown/Black  Tracer 

17  

Slate/Black  Tracer 

18 

WhitP/RlarJc  Jracfr 

19  

Red/Black  Tracer 

20 

21   

22 : 

23  .; 

24  

Black/Yellow  Tracer. 
Yellow/Black  Tracer. 
Violet/Black  Tracer. 
Rose/Slack  Tracer. 
Aqua/Black  Tracer. 

(2)  Standards  of  color.  Except  for  the 
aqua  color,  the  colors  of  fibers  and  tubes 
supplied  in  accordance  with  this  section 
are  specified  in  terms  of  the  Munsell 
Color  System  (ASTM  D  1535-89)  and 
must  comply  with  the  color  limits  as 
defined  in  EIA/TIA-59a.  (A  visual  color 
standard  meeting  these  requirements 
and  entitled  '"Munsell  Color  Charts  for 
Color  Coding."  may  be  obtained  from 
the  Munsell  Color  Company,  Inc..  2441 
North  Calvert  Street.  Baltimore. 
Maryland  21218.  The  latest  edition  of 
the  color  standard  should  be  used.) 

(i)  The  aqua  color  limits  using  the 
Munsell  Color  System  must  be  as 
folloivs: 

Munsell  Notation 


Symbol 

Aqua  color 

Ce.ntroJd 

10BG  7/6 

H++ ,.... 

58  7/6 

H  -  -  

5BG  7/6 

V++ 

10BG  8/4 

V  -  - , 

C++ „... . . 

10BG  6/6 
Non6 

C  -  -  ..-. 

lOBG  7/4 

(ii)  Other  coloring  schemes  used  for 
providing  identification  of  buffer  tubes 
and  optical  fibers  which  deviate  from 
the  requirements  of  paragraph  (d)(1)  of 
this  section  will  not  be  accepted  by 
REA. 

(e)  Strength  members.  (1)  Strength 
members  must  be  an  integral  part  of  the 
cable  construction,  but  are  not 
considered  part  of  the  support 
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tihtis  in  inultifiber  tubes,  slots  or 
txiuillnsare  shown  in  the  follouin^ 
Icihie: 


Buffer  tut>e  and 
fiber  No. 

Color 

1  

Blue 

2  

Orange 
Green 

3  ..; 

4 

Brown 

5  

Slate 

6  .: ; 

White 

7 ;.. 

Red 

8 

Blaek 

9 

Yellow 

10  ; 

Violet 

11 

Rose 

12 

13  

Aqua; 
Blue/Black  tracer 

14  

Orange/Black  Tracer 
Green/Black  Tractor 

15 

16 : 

Brown/Black  Tracer 

17  

Slate/Black  Tracer 

18     .    .. 

WhitP/RlarJt  Trarfr 

19  

Red/Black  Tracer 

20  

21   

22 : 

23 

24  

Black/Yellow  Tracer, 
Yellow/Black  Tracer. 
Violet'Biack  Tracer. 
Rose/Black  Tracer. 
Aqua/BJack  Tracer. 

(2)  Standards  of  color.  Except  for  the 
iiqua  color,  the  colors  of  fibers  and  tubes 
supplied  in  accordance  with  this  section 
are  specified  in  terms  of  the  Munsell 
Color  System  (ASTM  D  1535-89)  and 
must  comply  with  the  color  limits  as 
defined  in  EIA/TIA-598.  (A  visual  color 
standard  meeting  these  requirements 
and  entitled  "Munsell  Color  Charts  for 
Color  Coding."  may  be  obtained  from 
the  Munsell  Color  Company,  Inc..  2441 
North  Calvert  Street,  Baltimore, 
Maryland  21218.  The  latest  edition  of 
the  color  standard  should  be  used.) 

(i)  The  aqua  color  limits  using  the 
Munsell  Color  System  must  be  as 
folloivs: 

Munsell  Notation 


Symbol 

Aqua  color 

CentroJd 

H++ ,.... 

10BG  7/6 
53  7/6 

H  -  -  

5BG  7/6 

V++ 

10BG  8/4 

V  -  -  

10BG  6/6 

C++ „  . . 

None 

C--  ..: 

10BG  7/4 

(ii)  Other  coloring  schemes  used  for 
providing  identification  of  buffer  tubes 
and  optical  fibers  which  deviate  from 
the  requirements  of  paragraph  (d)(1)  of 
this  section  will  not  be  accepted  by 
REA. 

(e)  Strength  members.  (1)  Strength 
members  muist  be  an  integral  part  of  the 
cable  construction,  but  are  not 
considered  part  of  the  support 


messenger  for  self-supporting  optical 
cable. 

(2)  The  combined  strength  of  all  the 
strength  members  must  be  sufficient  to 
.support  the  stress  of  installation  and  to 
protect  the  cable  in  ser\-ice. 

(3)  Strength  members  may  be 
incorporated  into  the  core  as  a  central 
support  member  or  filler,  as  fillers 
between  the  fiber  packages,  as  an 
annular  serving  over  the  core,  as  an 
annular  ser\'ing  over  the  inteFmediate 
jacket,  embedded  in  the  outer  jacket  or 
as  a  combination  of  any  of  these 
methods. 

(4)  The  central  support  member  or 
filler  must  contain  no  more  than  one 
splice  per  kilometer  of  cable.  Individual 
fillers  placed  between  the  fiber  packages 
and  placed  as  annular  servings  over  the 
core  must  contain  no  more  than  one 
splice  per  kilometer  of  cable.  Cable 
sections  having  central  member  or  filler 
splices  must  meet  the  same  physical 
requirements  as  unspliced  cable 
sections. 

(5)  Strength  member  materials  and 
splicing  techniques  must  be  accepted  by 
REA  prior  to  their  use. 

(6)  In  each  length  of  completed  cable 
having  a  metallic  central  member,  the 
dielectric  strength  between  the  armor 
and  the  metallic  center  member  must 
withstand  at  least  15  kilovolts  direct 
current  for  3  seconds. 

(f)  Forming  the  cable  core.  (1) 
Protected  fibers  must  be  assembled  with 
the  optional  central  support  member, 
fillers  and  strength  members  in  such  a 
way  as  to  form  a  cylindrical  group. 

(2)  The  standard  cylindrical  group  or 
core  designs  shall  consist  of  4,  6.  8, 10. 
12. 16.  18.  20.  or  24  fibers.  Cylindrical 
groups  or  core  designs  larger  than  the 
sizes  shown  above  must  meet  all  the 
requirements  of  this  section. 

(3)  When  threads  or  tapes  are  used  as 
core  binders,  they  must  be  colored 
either  white  or  natural  and  must  be  o 
nonhygroscopic  and  nonwicking 
dielectric  material. 

(4)  When  threads  or  tapes  are  used  as 
unit  binders  to  define  optical  fiber  units 
in  loose  tube,  tight  tube,  slotted,  or 
bundled  cored  designs,  they  must  be 
colored  in  accordance  with  the  table 
listed  below  and  must  be  a 
n&nhygroscopic  and  nonwicking 
dielectric  material  or  be  rendered  such 
by  the  filling  compound.  The  colors  of 
the  binders  must  be  in  accordance  with 
paragraphs  (d)(2)  introductory  text  and 
(d)(2)(i)  of  this  section. 


Unit  No. 

Binder  color 

1  . 

2  . 

3  . 

Blue. 

Orange. 

Green. 

Unit  No. 


4  .. 

5  . 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 


Binder  color 


24  Aqua-Black 


Brown. 

Slate. 

White. 

Red. 

Black.  ^^ 

Yellow. 

Viotet. 

Rose. 

Aqua. 

Blue-Black. 

Orange-Black. 

Green-Black. 

BrowrvBlack. 

State-Blai*. 

White-Black. 

Red  Black. 

Black-Blad(-Ye)low. 

Yellow-Yeltow-Black. 

Violet-Black. 

Rose-Black. 


(g)  Filling  compound.  (1)  To  prevent 
the  ingress  of  water  into  the  core,  a 
filling  compound  must  be  applied  into 
the  interior  of  the  loose  fiber  tubes  and 
into  the  interstices  of  the  core.  When  a 
core  wrap  is  used,  the  filling  compound 
must  also  be  applied  to  the  core  wrap, 
over  the  core  wrap  and  between  the  corn 
wrap  and  inner  jacket  when  required. 

(2)  The  materials  must  be 
homogeneous  and  uniformly  mixed;  free 
from  dirt,  metallic  particles  and  other 
foreign  matter  easily  removed;  nontoxic 
and  present  no  dermal  hazards. 

(3)  The  individual  cable  manufacturer 
must  satisfy  REA  that  the  filling 
compound  selected  for  use  is  suitable 
for  its  intended  appHcation.  The  filling 
compound  must  be  compatible  with  the 
cable  components  when  tested  in 
accordance  with  ASTM  D  4568-86  at  a 
temperature  of  80°  C. 

(h)  Core  wrap  (optional I.  (1)  At  the 
option  of  the  manufacturer,  one  or  more 
layers  of  nonhygroscopic  and 
nonwicking  dielectric  material  may  be 
a  pp  I  i  ed  o ver  the  core. 

12)  The  core  wrap(s)  can  be  used  to 
provide  a  heat  barrier  to  prevent 
deformation  or  adhesion  between  the 
fiber  tulMJS  or  can  be  used  to  contain  the 
core. 

(3)  When  core  wraps  are  used, 
sufficient  filling  compound  must  be 
applied  to  the  core  wraps  so  that  voids 
or  air  spaces  existing  between  the  core 
wraps  and  between  Uie  core  the  inner 
side  of  the  core  wrap  are  minimized. 

(i)  Inner  jacket.  (1)  Inner  jackets  may 
be  applied  directly  over  the  core  or  over 
the  strength  members. 

(i)  For  armored  cable  an  inner  jacket 
is  optional  but  recommended.  The  inner 
jacket  may  absorb  stresses  in  the  cable 
core  that  may  be  introduced  by  armor 
application  or  by  armored  cable 
installation. 
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(ii)  For  unarmored  cable  an  inner 
jacket  is  optionalj 

(2)  The  inner  jacket  material  and  test 
reauirements  muiit  be  as  for  the  outer 
jacket  material  per  paragraphs  (Tn)(3) 
introductory  text  through  (in)(3)(v)  of 
this  section,  except  that  either  black  or 
natural  polyethylene  may  be  used.  In 
the  case  of  natural  polyethylene,  the 
requirements  for  Absorption  coefficient 
and  the  inclusion  of  furnace  black  are 
waived. 

(j)  Flooding  coimpound.  (1)  Sufficient 
flooding  compound  must  be  applied 
between  the  inne«  jacket  and  armor  and 
between  the  armor  and  outer  jacket  so 
that  voids  and  airjspaces  in  these  areas 
are  minimized.  Tne  use  of  floodant 
between  the  armor  and  outer  jacket  is 
not  required  when  uniform  bonding,  per 
paragraph  (k)(10)  m  this  section,  is 
achieved  betweenlthe  plastic-clad  armor 
and  the  outer  jacket. 

(2)  The  flooding  compound  must  be 
compatible  with  the  jacket  when  tested 
in  accordance  with  ASTM  D  4568-86  at 
a  temperature  of  aD"  C  The  floodant 
must  exhibit  adhesive  properties 
sufficient  to  prevent  jacket  slip  when 
tested  in  accordance  with  the 
requirements  of  A  jpendix  A,  paragraph 
(III)(3),  of  this  seel  ion. 

(3)  The  individi  al  cable  manufacturer 
must  satisfy  REA  fcat  the  flooding 
compound  selected  for  use  is  acceptable 
for  the  application. 

(4)  In  lieu  of  a  fltKxling  compound, 
water  blocking  tapes  may  be  applied 
between  the  inner  jacket  and  armor  and 
between  the  armoi  and  outer  jacket  to 
prevent  water  mig  -ation.  The  use  of  the 
water  blocking  tap  b  between  the  armor 
and  outer  jacket  is  not  required  when 
uniform  bonding,  )er  paragraph  (k)(10) 
of  this  section,  is  e  chieved  between  the 
plastic-clad  armor  and  the  outer  jacket. 

(k)  Armor.  (1)  A  steel  armor,  plastic 
coated  on  both  sid  js,  is  required  for 
direct  buried  cabl«  manufactured  under 
the  provisions  oft  lis  section.  An  armor 
is  optional  for  due ;  and  aerial  cable  as 
required  by  the  purchaser.  The  plastic 
coated  steel  armor  must  be  applied 
longitudinally  din  ctly  over  the  core 
wrap  or  the  interm  ediate  jacket  and 
have  a  minimum  c  verlap  of  3.0 
millimeters. 

(2)  The  uncoatet  steel  tape  must  be 
electrolytic  chrom  >  coated  steel  (ECCS) 
with  a  thickness  o  0.155  ±  0.015 
millimeters. 

(3)  The  reductio  i  in  thickness  of  the 
armoring  material  lue  to  the  corrugating 
or  to  the  applicatic  n  process  must  be 
kept  to  a  minimun  and  must  not  exceed 
10  percent  at  any  s  Jot. 

(4)  The  armor  of  each  length  of  cable 
must  be  electrical!  r  continuous  with  no 
more  than  one  join  1  or  splice  allowed 


per  kilometer  of  cable.  This  requirement 
does  not  apply  to  a  joint  or  splice  made 
in  the  raw  material  by  the  raw  material 
manufacturer. 

(5)  The  breaking  strength  of  any 
section  of  an  armor  tape,  containing  a 
factory  splice  joint,  must  not  be  less 
than  80  percent  of  the  breaking  strength 
of  an  adjacent  section  of  the  armor  of 
equal  length  without  a  joint. 

(6)  For  cables  containing  no  floodant 
over  the  armor,  the  overlap  portions  of 
the  armor  tape  must  be  bonded  in  cables 
having  a  flat,  noncorrugated  armor  to 
meet  the  requirements  of  paragraphs 
(q)(l)  through  (q)(7)(ii)  of  this  section.  If 
the  tape  is  corrugated,  the  overlap 
portions  of  the  armor  tape  must  be 
sufficiently  bonded  and  the  corrugations 
must  be  sufficiently  in  register  to  meet 
the  requirements  of  paragraphs  (q)(l) 
through  (q)(7)(ii)  of  this  section. 

(7)  The'armor  tape  must  be  so  applied 
as  to  enable  the  cable  to  pass  the  bend 
test  as  specified  in  paragraph  (q)(l)  of 
this  section. 

(8)  The  protective  coating  on  the  steel 
armor  must  meet  the  Bonding-to-Metal, 
Heat  Sealability,  Lap-Shear  and 
Moisture  Resistance  requirements  of 
Type  I,  Class  2  coated  metals  in 
accordance  with  ASTM  B  736-92a. 

(9)  The  ability  of  the  plastic-clad 
metal  to  resist  the  flooding  compound 
must  be  determined  as  required  by 
ASTM  D  4568-86  using  a  one  meter 
length  of  coated  steel  which  must  be 
aged  for  7  days  at  68±1  »C.  There  must 
be  no  delamination  of  the  coating  from 
the  steel  at  the  conclusion  of  the  test. 

(10)  When  the  jacket  is  bonded  to  the 
plastic  coated  armor,  the  bond  between 
the  plastic  coated  armor  and  the  outer 
jacket  must  not  be  less  than  525 
newtons  per  meter  over  at  least  90 
percent  of  the  cable  circimiference  when 
tested  in  accordance  with  ASTM  D 
4565-90a.  For  cables  with  strength 
members  embedded  in  the  jacket,  and 
residing  directly  over  the  armor,  the 
area  of  the  armor  directly  under  the 
strength  member  is  excluded  from  the 
90  percent  calculation. 

(1)  Optional  support  messenger  (aerial 
cable).  (1)  When  a  self-supporting  aerial 
cable  containing  an  integrated  support 
messenger  is  supplied,  the  support 
messenger  must  comply  with  the 
requirements  specified  in  paragraphs 
(1)(2)  introductory  text  through  (IK6)  of 
this  section. 

(2)  The  fully  flooded,  stranded 
support  messenger  must  be  6.35 
millimeters  diameter.  7  wire,  extra  high 
strength  grade.  Class  A  galvanized  steel 
strand  conforming  to  ASTM  A  640-91 
with  exceptions  and  additional 
provisions  as  follows: 


(i)  The  maximum  lay  of  the  individual 
wires  of  the  strand  must  be  140 
millimeters. 

(ii)  Any  section  of  a  completed  strand 
containing  a  joint  must  have  minimum 
tensile  strength  and  elongation  of  29.500 
newtons  and  3.5  percent,  respectively, 
when  tested  in  accordance  with  the 
procedures  specified  ASTM  A  640-91. 

(iii)  The  individual  wires  from  a 
completed  strand  which  contain  joints 
must  not  fracture  when  tested  according 
to  the  "Ductility  of  Steel"  procedures 
specified  in  ASTM  A  640-91  except  that 
the  mandrel  diameter  must  be  equal  to 
5  times  the  nominal  diameter  of  the 
individual  wires. 

(3)  The  support  strand  must  be 
completely  covered  with  a  corrosion 
protective  floodant.  The  floodant  must 
be  homogeneous  and  uniformly  mixed. 

(4)  The  floodant  must  be  nontoxic  and 
present  no  dermal  hazard. 

(5)  The  floodant  must  be  free  from 
dirt,  metallic  particles,  and  other  foreign 
matter  that  may  interfere  with  the 
performance  of  the  cable. 

(6)  The  floodant  must  be  compatible 
with  the  polyethylene  outer  jacket  and 
must  be  acceptable  to  REA. 

(7)  Other  methods  of  providing  self- 
supporting  cable  specifically  not 
addressed  in  this  section  may  be 
allowed  if  accepted  by  REA. 
Justification  for  acceptance  of  a 
modified  design  must  be  provided  to 
substantiate  product  utility  and  long 
term  stability  and  endurance. 

(m)  Outer  jacket.  (1)  The  outer  jacket 
must  provide  the  cable  with  a  tough, 
flexible,  protective  covering  which  can 
withstand  exposure  to  sunlight,  to 
atmosphere  temperatures  and  to  stresses 
reasonably  expected  in  normal 
installation  and  service. 

(2)  The  jacket  must  be  free  from  holes,  - 
splits,  blisters,  or  other  imperfections 
and  shall  be  as  smooth  and  concentric 

as  is  consistent  with  the  best 
commercial  practice. 

(3)  The  raw  material  used  for  the 
outer  jacket  must  be  one  of  the  five 
types  listed  in  paragraphs  (m)(3)(i) 
through  (m)(3)(v)  of  this  section.  The 
raw  material  must  contain  an 
antioxidant  to  provide  long  term 
stabilization  and  the  materials  must 
contain  a  2.60±0.25  percent 
concentration  of  furnace  black  to 
provide  ultraviolet  shielding.  Both  the 
antioxidant  and  furnace  black  must  be 
compounded  into  the  material  by  the 
raw  material  supplier. 

(i)  Low  density,  high  molecular 
weight  polyethylene  (LDHMW)  must 
conform  to  the  requirements  of  ASTM  D 
1248-84(1989),  Type  I.  Class  C. 
Category  4  or  5.  Grade  J3. 


(ii)  Low  density,  high  molecular 
weight  ethylene  copol>Tmer  (LDHMW) 
must  conform  to  the  requirements  of 
ASTM  D  1248-84(1989).  Type  I.  Class 
C.  Category  4  or  5.  Grade  J3. 

(iii)  Linear  low  density,  high 
molecular  weight  polyethylene 
(LLDHMW)  must  conform  to  thu 
requirements  of  ASTM  D  1248- 


8. 
5, 

nn 
A 
C 

(N 
ol 
CI 


Prop< 


Melt  Flow  Rate: 

Percent  increase  from  raw  material.  Maximum 

<0.41  (Inrtial  Melt  Index) 

0.41-2.00  (Inrtial  Melt  Index)  1'".'.' 

Tensile  Strength: 

Minimum,  Megapascals  

Ultnnate  Elongation: 

Minimum,  Percent 

Ertvironmental  Stress  Cracking: 

Maximum.  Failures 

Shrinktjack;  

Maximum.  Percent „ 

Impact: 

Maxinxim,  Failures 


(.">)  Testing  procedures.  The 
procedures  for  testing  jacket  specimens 
for  compliance  with  paragraph  (m)(4)  of 
this  section  must  be  as  follows: 

(i)  Melt  flow  rate.  The  melt  flow  ratt- 
must  be  determined  by  ASTM  D  1238- 
90b.  Condition  E.  Jacketing  material 
must  be  free  from  flooding  and  filling 
compound. 

(ii)  Tensile  strength  and  ultimate 
elongation.  Test  in  accordance  with 
EIA-455-89A.  using  a  jaw  separation 
speed  of  500  millimeters  per  minute  for 
low  density  material  and  50  millimeters 
per  minute  for  high  and  medium 
density  materials. 

(iii)  Environmental  stress  cracking. 
Test  in  accordance  with  ASTM  D  4565- 
90n. 
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(B)  The  maximum  and  minimum  sucl 

thickness  values  shall  be  based  on  the  mil! 

average  of  each  axial  section.  (c 

(7)  For  jackets  having  embedded  ^"P 
strength  members,  the  jacket  thickness  ^^^^ 
must  meet  the  requirements  of 

paragraph  (m)(6)  of  this  section  except 

that  the  jacket  thickness  over  the 

strength  members  must  not  be  less  than 

0.50  millimeters.  , 

(n 

(8)  The  minimum  jacket  thickness  at  A  si 
any  point  over  the  support  messenger  (2 
for  self-supporting  aerial  cable  utilizing  it  mi 
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(ii)  Low  density,  high  molecular 
weight  ethylene  copol>'mer  (LDHMVV) 
must  conform  to  the  requirements  of 
ASTM  D  1248-84(1989).  Type  I.  Class 
C,  Category  4  or  5.  Grade  J3. 

(iii)  Linear  low  density,  high 
molecular  weight  polyethylene 
(LLDHMW)  must  conform  to  the 
requirements  of  ASTM  D  1248- 


84(1989).  Type  I.  Class  C.  Categor\'  4  or 
5.  Grade  J3.  ' 

(iv)  High  density  polyethylene  (HD) 
must  conform  to  the  requirements  of 
ASTNI  D  1248-84(1989),  Type  III,  Class 
C,  Category  4  or  5,  Grade  J4. 

(v)  Medium  density  polyethylene 
(MD)  must  conform  to  the  requirements 
of  ASTM  D  1248-84(1989).  Type  11. 
Class  C.  Categorj'  4  or  5.  Grade  14. 


Property 


Melt  Flow  Rate: 

Percent  iricrease  from  raw  rraterial.  Maximum 

<0.41  (Initial  Melt  Index)  „ 

0.41-2.00  (Initial  Melt  Index)  ZZ 

Tensile  Strength: 

Minimum.  Megapascals  ...„. 

Ultinrate  Elongation: 

Minimum,  Percent 

Environmental  Stress  Cracking: 

Maximum.  Failures 

Shrinktjack:  — •— 

Maximum.  Percent „. 

Impact: 

Maximum.  Failures 


[ft)  Testing  procedures.  The 
procedures  for  testing  jacket  specimens 
for  compliance  with  paragraph  (m)(4)  of 
this  section  must  be  as  follows: 

(!)  Melt  flow  rate.  The  melt  flow  rate 
must  be  determined  by  ASTM  D  1238- 
90b.  Condition  E.  Jacketing  material 
must  be  free  from  flooding  and  filling 
compound. 

(ii)  Tensih  strength  and  ultimate 
elongation.  Test  in  accordance  with 
EIA-455-89A.  using  a  jaw  separation 
speed  of  500  miUimeters  per  minute  for 
low  density  material  and  50  millimeters 
per  minute  for  high  and  medium 
density  materials. 

(iii)  Environmental  stress  cracking. 
Test  in  accordance  with  ASTM  D  4565- 
90a. 


(iv)  Stirinkback.  Test  in  accordance 
wilh  the  procedures  specified  in  EIA- 
455-86  using  a  temperature  of  100  ±  l'^ 
C  for  a  4  hour  period  for  low  density 
material  and  a  test  temperature  of  115 
-±  1°  C  for  a  4  hour  period  for  high  and 
medium  density  materials. 

(v)  Impact.  The  test  must  bu 
performed  in  accordance  with  ASTM  D 
4565-90a  using  an  impact  force  of  4 
newton-meters  at  a  temperature  of  -  20 
±  2°  C.  A  cracked  or  split  jacket 
constitutes  failure. 

(6)  Jacket  thickness.  The  nominal 
outer  jacket  thickness  must  not  be  less 
than  1.3  miUimeters.  The  test  rr'-thod 
used  must  either  be  the  End  Sample 
Method  (paragraph  (m)(6)(i)  of  this 
section)  or  the  Continuous  Uniformity 


(vi)  Particle  size  of  the  carbon  selected 
for  use  must  not  average  greater  than  20 
nanometers. 

(vii)  Absorption  cotifficient  must  Ix'  a 
minimum  of  400  in  accordance  with  the 
procediues  of  ASTM  D  3349-86. 

t4)  The  outer  jacketing  material 
removed  from  or  tested  on  the  cable 
must  be  capable  of  meeting  the 
following  performance  requirements: 


LLDHMW 

ethylene 

copolymer 


100 


12 


400 


0/10 


2/10 


LDHMl^ 

poly- 
ethylene 


50 


50 


12 


400 


2/10 


2/10 


HDof  MD 

poly- 
ethylene 


50 

16.5 
300 

2/10 
5 

2-10 


Thickness  Gauge  Method  (paraj^raph 
(m)(6)(ii)  of  this  section). 

(i)  End  sample  method.  The  jacket 
must  be  capable  of  meeting  the 
following  requirements: 
Minimum  Average  Thickness:  90 

percent  (%)  of  nominal  thickness 
Minimum  Spot  Thickness:  70  %  of 

nominal  thickness 

(ii)  Continuous  uniformity  thickness 
gauge.  (A)  The  jacket  must  be  capable  of 
meeting  the  following  requirements: 
Minimum  Average  Thickness:  75  %  of 

nominal  thickness 
Minimum  Thickness:  70  %  of  nominal 

thickness 
Maximum  Eccentricity:  40  %  of 

nominal  thickness 


I.-,,  -on..^  ....      '^'^''-  Thickness  -  Min.  Thickness 
rAxentncitv  =  — — —^  x  1 00 

Average  Thickness 


(B)  The  maximum  and  minimum 
thickness  values  shall  be  based  on  the 
average  of  each  axial  section. 

(7)  For  jackets  having  embedded 
strength  members,  the  jacket  thickness 
must  meet  the  requirements  of 
paragraph  (m)(6)  of  this  section  except 
that  the  jacket  thickness  over  the 
strength  members  must  not  be  less  than 
0.50  millimeters. 

(8)  The  minimum  jacket  thickness  at 
any  point  over  the  support  messenger 
for  self-supporting  aerial  cable  utilizing 


such  an  element  must  be  1.1 
millimeters. 

(9)  The  web  dimension  for  self- 
supporting  aerial  cable  utilizing  such  a 
feature  must  be  as  follows: 

Height:  2.2910.750  millimeters 

Width:  I.52!S-5J'"'!!''"*'!'^'^ 
-0.25  millimeters 

(n)  Sheath  slitting  cord  (optional).  (1) 
A  sheath  slitting  cord  is  optional. 

(2)  When  a  sheath  slitting  cord  is  used 
it  must  be  nonhygroscopic  and 


nonwicking  or  be  rendered  such  by  the 
filling  or  flooding  compound, 
continuous  throughout  a  length  of  cable 
and  of  sufficient  strength  to  open  the 
sheath  over  at  least  a  one  meter  length 
without  breaking  the  cord  at  a 
temperature  of  23±5  "C. 

(o)  Identification  marker  and  length 
marker.  (1)  Each  length  of  cable  must  be 
permanently  labeled  either  Optical 
Cable.  OC,  Optical  Fiber  Cable,  or  OF  on 
the  outer  jacket  and  identified  as  to 
manufacturer  and  ypar  of  manufacture. 
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in  Meters  or  Feet . 
not  more  than  2 
outside  of  the  jaci 
(7)  Continuous : 


(2)  Each  length  t>f  cable  intended  for 
direct  burial  installation  shall  be 
marked  with  a  telephone  handset  in 
compliance  with  $ule  350G  of  the  1993 
National  Electrical  Safety  Code  (NESC). 

(3)  Mark  the  number  of  hbers  on  the 
jacket. 

(4)  The  markingp  must  be  printed  on 
the  jacket  at  regular  intervals  of  not 
more  than  2  met  em. 

(5)  An  alternative  method  of  marking 
may  be  used  if  acoeptable  to  REA. 

(6)  The  complete  a  cable  must  have 
sequentially  numljered  length  markers 

regular  intervals  of 
3ters  along  the 
i\. 
^uential  numbering 
must  be  employed  in  a  single  length  of 
cable. 

(8)  The  number;  must  be 
dimensioned  and  ;paced  to  produce 
good  legibility  anc  must  be 
approximately  3  nillimeters  in  height. 
An  occasional  ille;  ;ible  marking  is 
permissible  if  ther  s  is  a  legible  marking 
located  not  more  t  lan  2  meters  from  it. 

(9)  The  method  )f  marking  must  be  by 
means  of  suitable  surface  markings 
producing  a  clear  i  listinguishable 
contrasting  markir  g  acceptable  to  REA. 
Where  direct  or  tnnsverse  printing  is 
employed,  the  characters  should  be 
indented  to  produce  greater  durability 
of  marking.  Any  ol  her  method  of  length 
marking  must  be  acceptable  to  REA  as 
producing  a  marke  r  suitable  for  the 
field.  Size,  shape  and  spacing  of 
numbers,  durability  and  overall 
legibility  of  the  mi  rker  will  be 
considered  in  acct  ptance  of  the  method. 

(10)  Agreement  jetween  the  actual 
length  of  the  cable  and  the  length 
marking  on  the  cal  ile  jacket  must  be 
within  the  limits  c  f  +1  percent,  -  0 
percent. 

(11)  The  color  o  the  initial  marking 
must  be  white  or  s  Iver.  If  the  initial 
marking  fails  to  mi  let  the  requirements 
of  the  preceding  pi  iragraphs,  it  will  be 
permissible  to  eith  er  remove  the 
defective  marking  md  re-mark  with  the 
white  or  silver  coll  >r  or  leave  the 
defective  marking  an  the  cable  and  re- 
mark with  yellow.  No  further  re- 
marking is  permittsd.  Any  re-marking 
must  be  on  a  diffeient  portion  of  the 
cable  circumferen<  e  than  any  existing 
marking  when  pos  sible  and  have  a 
numbering  sequen  ::e  differing  from  any 
other  existing  mar  Ling  by  at  least  3,000. 

(12)  Any  reel  of  ;able  that  contains 
more  than  one  set  )f  sequential 
markings  must  be  abeled  to  indicate  the 
color  and  sequena  i  of  marking  to  be 
used.  The  labeling  must  be  applied  to 
the  reel  and  also  tc  the  cable. 

(p)  Optical  perfc  rmance.  (1)  The 
optical  performani  e  of  the  single  mode 


fibers  must  be  in  accordance  with  the 
requirements  specified  in  paragraphs 
(p)(l)(i)  through  (p)(l)(viii)  of  this 
section. 

(i)  The  attenuation  values  of  the  single 
mode  fibers  within  the  cable  must  not 
exceed  0.5  decibel  per  kilometer  (dB/ 
km)  for  dispersion-unshifled  single 
mode  fiber  at  1310  and  1550  nanometers 
and  must  not  exceed  0.5  dB/km  for 
dispersion-shifted  single  mode  fiber  at 
1550  nanometers.  The  test  method  used 
for  measuring  the  attenuation  must  be  in 
accordance  with  either: 

(A)  EIA/T1A-455-78A;  or 

(B)  EIA/TIA-i55-61. 

(ii)  The  attenuation  values  for 
wavelengths  between  1285  and  1330 
nanometers  and  between  1525  and  1575 
nanometers  for  dispersion-unshifted 
fibers  must  not  exceed  the  attenuation  at 
1310  and  1550  nanometers  by  more  than 
0.1  dB/km.  The  attenuation  values  for 
wavelengths  between  1525  and  1575 
nanometers  for  dispersion-shifted  fibers 
must  not  exceed  the  attenuation  at  1550 
nanometers  by  more  than  0.1  dB/km. 
The  test  method  used  for  measuring  the 
attenuation  must  be  in  accordance  with 
any  one  of  the  methods  specified  in 
paragraph  (p)(l)(i)  of  this  section. 

(iii)  Attenuation  discontinuities  in  the 
fiber's  length  must  not  exceed  0.1 
decibel  (dB)  for  dispersion-unshifted 
fiber  at  1310120  and  1550120 
nanometers  and  must  not  exceed  0.1  dB 
for  dispersion-shifted  fiber  at  1550120 
nanometers  when  measured  in 
accordance  with  EIA/nA-455-59. 

(iv)  Measurement  of  the  attenuation 
must  be  conducted  at  the  wavelength 
specified  for  application  and  must  be 
expressed  in  decibels  per  kilometer. 

(v)  Because  the  accuracy  of 
attenuation  measurements  for  single 
mode  fibers  becomes  questionable  when 
measured  on  short  cable  lengths, 
attenuation  measurements  are  to  be 
made  utilizing  characterization  cable 
lengths.  If  the  ship  length  of  cable  is  less 
than  one  kilometer,  the  attenuation 
values  measured  on  longer  lengths  of 
cable  (characterization  length  of  cable) 
before  cutting  to  the  ship  lengths  of 
cable  may  be  applied  to  the  ship 
lengths. 

(vi)  For  dispersion-unshifted  fiber  the 
zero  dispersion  wavelength  must  be 
between  1300  and  1322  nanometers, 
and  the  value  of  the  dispersion  slope  at 
the  zero-dispersion  wavelength  must 
not  be  greater  than  0.092  picosecond  per 
nanometer  squared  times  kilometer  (ps/ 
(nm^«km)  when  measured  in  accordance 
with  either: 

(A)  EIA/TIA-455-168A; 

(B)  EIA/TIA-455-169A;  or 

(C)  EIAyTIA-455-175A. 


(vii)  For  dispersion-shifted  fiber,  the 
dispersion  over  the  wavelength  range 
between  1525  and  1575  nanometers 
must  not  exceed  3.5  picosecond  per 
nanometer  times  kilometer  (ps/ 
(nm^'km))  and  must  have  a  maximum 
dispersion  slope  of  0.095  ps/(nm-«km) 
at  the  zero  dispersion  wavelength  when 
measured  in  accordance  with  any  one  of 
the  test  procedures  specified  in 
paragraph  (p)(l)(vi)  of  this  section. 

(viii)  The  cut  off  wavelength  of  the 
dispersion-unshifted  and  the 
dispersion-shifted  fibers  in  a  cable  must 
be  less  than  1260  nanometers  when 
measured  in  accordance  with  ELA/TIA- 
455-170. 

(2)  The  optical  performance  of  the 
multimode  fibers  must  be  in  accordance 
with  the  requirements  specified  in 
paragraphs  (p)(2)(i)  through  (p)(2){vi)  of 
this  section. 

(i)  The  attenuation  values  of  the  50/ 
125  and  62.5/125  micrometer 
multimode  fibers  within  the  cable  must 
not  exceed  1.5  dB/km  at  1300 
nanometers  when  measured  in 
accordance  with  either 

(A)  EIA/T1A-455-46A; 

(B)  EIA/TIA-455-53A;  or 
(C)EIA/TIA-455-61. 

(ii)  Attenuation  discontinuities  in  the 
fiber's  length  must  not  exceed  0.2  dB  for 
both  multimode  fiber  types  at  1300120 
nanometers  when  measured  in 
accordance  with  EIA/TlA-455-59. 

(iii)  Measurement  of  the  attenuation 
must  be  conducted  at  the  wavelength 
specified  for  application  and  must  be 
expressed  in  decibels  per  kilometer. 

(iv)  Because  the  accuracy  of 
attenuation  measurements  for 
multimode  fibers  becomes  questionable 
when  measured  on  short  cable  lengths, 
attenuation  measurements  are  to  be 
made  utilizing  characterization  cable 
lengths.  If  the  ship  length  of  cable  is  less 
than  one  kilometer,  the  attenuation 
values  measured  on  longer  lengths  of 
cable  (characterization  length  of  cable) 
before  cutting  to  the  ship  lengths  of 
cable  may  be  applied  to  the  ship 
lengths. 

(v)  The  bandwidth  of  the  multimode 
fibers  at  the  -  3  dB  optical  power  of  the 
optical  fibers  within  the  cable  must  be 
within  the  limits  prescribed  in  the 
purchase  order. 

(vi)  The  test  methods  used  to  measure 
bandwidth  must  be  in  accordance  with 
either  EIA/TIA-455-30B  or  EIA/TIA- 
455-51A. 

(3)  Numerical  aperture  (NA)  for  each 
multimode  optical  fiber  in  the  cable 
must  be  0.2010.015  for  the  50/125 
micrometer  design  and  0.27510.015  for 
the  62.5/125  micrometer  design  when 
measured  in  accordance  with  EIA/TIA- 
455-1 77  A. 


Iq)  Mechanical  requirements — (1) 
Cable  bend  test,  (i)  All  cables 

manufactured  in  accordance  with  the  i 
requirements  of  this  section  must  be 

capable  of  meeting  the  following  bend  i 

test  without  exhibiting  an  increase  in  i 
fiber  attenuation  greater  than  0.10  dB  for 

single  mode  fibers  and  0.40  dB  for  < 

multimode  fibers.  ] 

(ii)  Measure  the  attenuation  of 

dispersion-unshifted  single  mode  fibers  i 

at  1310120  and  1550+20  nanometers,  ; 

dispersion-shifted  single  mode  fibers  at  i 

1550120  nanometers  and  multimode  ] 
fibers  at  1300  20  nanometers. 

(iii)  After  measuring  the  attenuation 

of  the  optical  fibers,  test  the  cable  "i 

sample  in  accordance  with  EIA/TIA-  r 

455-37A,  Test  Condition  E,  Turns  Test  i 

Level  3.  The  following  detailed  test  t 

conditions  shall  apply:  f 

(A)  Section  4.2— Mandrel  diameter  s 
must  be  20  times  the  cable  diameter.  r 

(B)  Section  4.5 — Measure  the  c 
attenuation  increase  of  the  wound 
sample  at  the  test  temperature  and  c 
specified  wavelengths  in  accordance  p 
with  EIA-455-20. 

(C)  For  armored  cable,  the  armor  c 
overlap  must  be  on  the  outside  of  the  a 
bend.  x, 

(D)  For  self-supporting  cable,  the  o 
jacketed  support  messenger  and 
connection  web  must  be  removed  prior  n 
to  testing.  p 

(iv)  The  cable  may  be  allowed  to  c 

warm  to  room  temperature  before  visual  t( 

inspection.  The  bent  area  of  the  cable  fi 

must  show  neither  visible  evidence  of  s: 

fracture  of  the  jacket  nor  delamination  n 
of  the  bond  at  the  overlap  and  to  the 

outer  jacket  in  nonflooded  cable.  After  o 

removal  of  the  jacket,  there  must  be  no  p 
visible  evidence  of  fracture  of  the  armor, 

when  present,  and  of  the  components  in  o 

the  core.  a( 

(2)  Cable  impact  test,  (i)  All  cables  T 
manufactured  in  accordance  with  the  c] 
requirements  of  this  section  must  be  tl 
capable  of  meeting  the  following  impact  c( 
test  without  exhibiting  an  increase  in 

fiber  attenuation  greater  than  0.10  dB  for  b( 

single  mode  fibers  and  0.40  dB  for  vi 

multimode  fibers,  and  without  cracking  n( 

or  splitting  of  the  cable  jacket.  o\ 

(ii)  Measure  the  attenuation  of  the  n( 

optical  fibers  in  accordance  with  ja 

paragraph  (q)(l)(ii)  of  this  section.  of 

(iii)  After  measuring  the  attenuation  ar 
of  the  optical  fibers,  test  the  cable  in 

accordance  with  EIA/TIA-455-25A.  m 

(3)  Ca6/e  compression  test,  (i)  All  ca 
cables  manufactured  in  accordance  with  he 
the  requirements  of  this  section  must  be  ac 
capable  of  meeting  the  following  us 
compressive  strength  test  without  sa 
exhibiting  an  increase  in  fiber  co 
attenuation  greater  than  0  JO  dB  for 

single  mode  fibers  and  0.4  dB  for  mi 
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(q)  Mechanical  requirements — 11) 
Cable  bend  test,  (i)  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
capable  of  meeting  the  following  bend 
test  without  exhibiting  an  increase  in 
fiber  attenuation  greater  than  0.10  dB  for 
single  mode  fibers  and  0.40  dB  for 
multimode  fibers. 

(ii)  Measure  the  attenuation  of 
dispersion-unshifted  single  mode  fibers 
at  1310120  and  1550±20  nanometers, 
dispersion-shifted  single  mode  fibers  at 
1550120  nanometers  and  multimode 
fibers  at  1300  20  nanometers. 

(iii)  After  measuring  the  attenuation 
of  the  optical  fibers,  test  the  cable 
sample  in  accordance  with  EIA/TIA- 
455-37A,  Test  Condition  E.  Turns  Test 
Level  3.  The  following  detailed  test 
conditions  shall  apply: 

(A)  Section  4.2— Mandrel  diameter 
must  be  20  times  the  cable  diameter. 

(B)  Section  4.5 — Measure  the 
attenuation  increase  of  the  wound 
sample  at  the  test  temperature  and 
specified  wavelengths  in  accordance 
with  EIA-455-20. 

(C)  For  armored  cable,  the  armor 
overlap  must  be  on  the  outside  of  the 
bend. 

(D)  For  self-supporting  cable,  the 
jacketed  support  messenger  and 
connection  web  must  be  removed  prior 
to  testing. 

(iv)  The  cable  may  be  allowed  to 
warm  to  room  temperature  before  visual 
inspection.  The  bent  area  of  the  cable 
must  show  neither  visible  evidence  of 
fracture  of  the  jacket  nor  delamination 
of  the  bond  at  the  overlap  and  to  the 
outer  jacket  in  nonflooded  cable.  After 
removal  of  the  jacket,  there  must  be  no 
visible  evidence  of  fracture  of  the  armor, 
when  present,  and  of  the  components  in 
the  core. 

(2)  Cable  impact  test,  (i)  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  seclion  must  be 
capable  of  meeting  the  following  impact 
test  without  exhibiting  an  increase  in 
fiber  attenuation  greater  than  0.10  dB  for 
single  mode  fibers  and  0.40  dB  for 
multimode  fibers,  and  without  cracking 
or  splitting  of  the  cable  jacket. 

(ii)  Measure  the  attenuation  of  the 
optical  fibers  in  accordance  with 
paragraph  (q)(l)(ii)  of  this  section. 

(iii)  After  measuring  the  attenuation 
of  the  optical  fibers,  test  the  cable  in 
accordance  with  EIA/TIA-455-25A. 

(3)  Cable  compression  test,  (i)  All 
cables  manufactured  in  accordance  with 
the  requirements  of  this  section  must  be 
capable  of  meeting  the  following 
compressive  strength  test  without 
exhibiting  an  increase  in  fiber 
attenuation  greater  than  0  JO  dB  for 
single  mode  fibers  and  0.4  dB  for 


multimode  and  without  cracking  or 
splitting  of  the  cable  jacket  when 
subjected  to  a  minimum  compressive 
load  of  440  newtons  per  centimeter  for 
armored  cable  and  220  newtons  per 
centimeter  for  nonarmored  cable. 

(ii)  Measure  the  attenuation  of  the 
optical  fibers  in  accordance  with 
paragraph  (q)(l)(ii)  of  this  section. 

(iii)  After  measuring  the  attenuation 
of  the  optical  fibers,  test  the  cable  in 
accordance  with  EIA-455-41  using  a 
rate  of  3  millimeters  to  20  millimeters 
per  minute  and  maintaining  the  load  for 
10  minutes. 

(4)  Cable  twist  test,  (i)  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
capable  of  meeting  the  following  twist 
test  without  exhibiting  an  increase  in 
fiber  attenuation  greater  than  0.10  dB  for 
single  mode  fibers  and  0.40  dB  for 
multimode  fibers,  and  without  cracking 
or  splitting  of  the  cable  jacket. 

(ii)  Measure  the  attenuation  of  the 
optical  fibers  in  accordance  with 
paragraph  (q)(l)(ii)  of  this  section. 

(iii)  After  measuring  the  attenuation 
of  the  optical  fibers,  test  the  cable  in 
accordance  with  EIA/TIA-455-85A, 
using  a  maximum  cable  twisting  length 
of  4  meters. 

(5)  Cable  flex  test,  (i)  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
capable  of  meeting  the  following  fiex 
test  without  exhibiting  an  increase  in 
fiber  attenuation  greater  than  0.10  dB  for 
.single  mode  fibers  and  0.40  dB  for 
multimode  fibers. 

(ii)  Measure  the  attenuation  of  the 
optical  fibers  in  accordance  with 
paragraph  (q)(l)(ii)  of  this  section. 

(iii)  After  measuring  the  attenuation 
of  the  optical  fibers,  test  the  cable  in 
accordance  with  EIAmA-455-104A, 
Te.st  Conditions  I  and  II,  flexed  for  25 
cycles  using  a  sheave  diameter  not  less 
than  20  times  the  cable  diameter  (Test 
condition  letter  B). 

(iv)  After  completion  of  the  test,  the 
bent  area  of  the  cable  must  show  neither 
visible  evidence  of  fracture  of  the  jacket 
nor  delamination  of  the  bond  at  the 
overlap  and  to  the  outer  jacket  in 
nonflooded  cable.  After  removal  of  the 
jacket,  there  must  be  no  visible  evidence 
of  fracture  of  the  armor,  when  present, 
and  of  the  components  in  the  core. 

(6)  Water  penetration  test,  (i)  A  one 
meter  length  of  completed  fiber  optic 
cable  must  be  preconditioned  for  24 
hours  at  2315  "C  and  then  tested  in 
accordance  with  E1A/TIA-455-82B 
using  a  one  meter  water  head  over  the 
sample  or  placed  under  the  equivalent 
continuous  pressure  for  one  hour. 

(ii)  After  tlie  one  hour  period,  there 
must  be  no  water  leakage  through  the 


.sheath  interfaces,  under  the  core  wrap, 
between  the  cable  core  interstices  or 
through  the  fiber  buffers. 

(iii)  If  water  leakage  is  detected  in  the 
first  sample,  one  additional  3  meter 
sample  from  EACH  END  of  the  same 
reel  must  be  tested  in  accordance  with 
paragraph  (q)(6)(i)  of  this  section.  If 
either  sample  exhibits  water  leakage,  the 
entire  reel  of  cable  is  to  be  rejected.  If 
the  samples  exhibit  no  leakage,  the 
entire  reel  of  cable  is  considered 
acceptable. 

(7)  Compound  flow  test,  (i)  Three  300 
millimeter  long  test  samples  must  be 
preconditioned  for  24  hours  at  2315  °C 
and  then  tested  in  accordance  wjth  ElA/ 
TIA— 455-81A  using  a  test  temperature 
of  80  11  "C 

(ii)  The  amount  of  filling  or  flooding 
compounds  that  flowed  or  dripped  from 
any  of  the  suspended  cable  sf)ecimens 
must  be  less  than  or  equal  to  0.5  grams 
of  material.  The  measurement  of  an 
amount  greater  than  0.5  grams  for  any 
of  the  suspended  cable  specimens 
constitutes  failure. 

(r)  Preconnectorized  cable  (optional}. 
(1)  At  the  option  of  the  manufacturer 
and  upon  request  by  the  purchaser,  the 
cable  may  be  factory  terminated  with 
connectors  acceptable  to  REA. 

(2)  All  connectors  must  be  accepted 
by  REA  prior  to  their  use. 

(s)  Acceptance  testing  and  extent  of 
testing.  (1)  The  tests  described  in 
Appendix  A  of  this  section  are  intended 
for  acceptance  of  cable  designs  and 
major  modifications  of  accepted 
designs.  What  constitutes  a  major 
modification  is  at  the  discretion  of  REA. 
These  tests  are  intended  to  show  the 
inherent  capability  of  the  manufacturer 
to  produce  cable  products  that  have 
satisfactory  performance  characteristics, 
long  life  and  long-term  optical  stability 
but  are  not  intended  as  field  tests. 

(2)  For  initial  acceptance,  the 
manufacturer  must  submit: 

(i)  An  original  signature  certification 
that  the  product  fully  complies  with 
each  section  of  the  specification: 
(ii)  Qualification  Test  Data,  per 
Appendix  A  of  this  section; 

(iii)  A  set  of  instructions  for  handling 
the  cable; 

(iv)  OSHA  Material  Safety  Data  Sheets 
for  all  components; 

(v)  Agree  to  periodic  plant 
inspections; 

(vi)  A  certification  that  the  produci 
does  or  does  not  comply  with  the 
domestic  origin  manufacturing 
provisions,  of  the  "Buy  American" 
requirements  of  the  Rural  Electrification 
Act  of  1938  (52  Stat.  818); 

(vii)  Written  user  testimonials 
concerning  field  performance  of  the 
product;  and 
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(viii)  Other  nonpf^oprietary  data 
deemed  necessary  by  the  Chief,  Outside 
Plant  Branch  (Telebhone). 

(3)  For  requalificstion  acceptance,  the 
manufacturer  must  submit  an  original 
signature  certification  that  the  product 
fully  complies  with  each  section  of  the 
specification,  excluding  the 
Qualification  Section,  and  a  certification 
that  the  product  does  or  does  not 
comply  with  the  ddmestic  origin 
manufacturing  proi  isions  of  the  "Buy 
American"  requirei  nents  of  the  Rural 
Electrification  Act  (if  1938  (52  Stat.  818), 
for  acceptance  by  S  jptember  30  every 
three  years.  The  rec  uired  data  and 
certification  must  h  ave  been  gathered 
within  90  days  of  tl  e  submission. 

(4)  Initial  and  req  ualification 
acceptance  request:  should  be 
addressed  to:  Chair  nan.  Technical 
Standards  Committ  je  "A"  (Telephone). 
Telecommunicatioi  s  Standards 
Division,  Rural  Eiec  trification 
Administration.  Wt  shington.  DC  20250- 
1500. 

(5)  Tests  on  too  f  ercent  of  completed 
cable,  (i)  The  armor  for  each  length  of 
cable  must  be  testec  for  continuity  using 
the  procedures  of  A  3TM  D  4566-90. 

(ii)  Attenuation  f(r  each  optical  fiber 
in  the  cable  must  b(  measured 

(iii)  Optical  discontinuities  must  be 
i.solated  and  their  Ic  cation  and 
amplitude  recorded 

(6)  Capability  tesi  s.  Tests  on  a  quality 
assurance  basis  mui  t  be  made  as 
frequently  as  is  reqi  ired  for  each 
manufacturer  to  det  ?miine  and  maintain 
compliance  with: 

(i)  Numerical  ape  ture  and  bandwidth 
of  multimode  fibers 

(ii)  Cut  off  wavele  ngth  of  single  mode 
fibers; 

(iii)  Dispersion  of  single  mode  fibers. 

(iv)  Shrinkback  ai  d  cold  testing  of 
loose  tube  and  tight  tube  buffers: 

(v)  Adhesion  prop  erties  of  the 
protective  fiber  coating: 

(vi)  Dielectric  strt  ngth  between  the 
armor  and  the  meta  lie  central  member. 

(vii)  Performance  requirements  for  the 
inner  and  outer  jack  sting  materials; 

(viii)  Performance  requirements  for 
the  filling  and  flood  ng  compoimds; 

(ix)  Bonding  prop  jrties  of  the  coated 
armoring  material; 

(x)  Sequential  ma  king  and  lettering;  . 

(xi)  Cable  bend  ar  d  cable  impact  tests; 

(xii)  Water  penetr  ition  and  compound 
flow  tests; 

(xiii)  Cable  twist,  .able  flex,  and  cable 
compression  tests;  a  id 

(xiv)  Performemce  requirements  of 
support  messenger. 

(l)  Records  ofopti  :al  and  physical 
ff?sfs.  (1)  Each  manu  acturer  must 
maintain  suitable  summar>-  records  for  a 
period  of  at  least  3  y?arsofall  optical 


and  physical  tests  required  on 
completed  cable  by  this  section  as  set 
forth  in  paragraphs  (s)(5)  and  (s)(6)  of 
this  section.  The  test  data  for  a 
particular  reel  must  be  in  a  form  that  it 
may  be  readily  available  to  REA  upon 
request.  The  optical  data  must  be 
furnished  to  the  purchaser  on  a  suitable 
and  easily  readable  form. 

(2)  Measurements  and  computed 
values  must  be  rounded  off  to  the 
number  of  places  or  figures  specified  for 
the  requirement  according  to  ASTM  E 
29-90. 

(u)  Manufacturing  irregularities.  (1) 
Repairs  to  the  armor,  when  present,  are 
not  permitted  in  cable  supplied  to  end 
users  under  this  section. 

(2)  Minor  defects  in  the  inner  and 
outer  jacket  (defects  having  a  dimension 
of  3  millimeter  or  less  in  any  direction) 
may  be  repaired  by  means  of  heat  fusing 
in  accordance  with  good  commercial 
practices  utilizing  sheath  grade 
compounds. 

(3)  Buffer  tube  repair  is  permitted 
only  in  conjunction  with  fiber  splicing 

(v)  Packaging  and  preparation  for 
shipment.  (1)  The  cable  must  be 
shipped  on  reels.  The  diameter  of  the 
drum  must  be  large  enough  to  prevent 
damage  to  the  cable  from  reeling  and 
unreeling.  The  reels  must  be  substantia! 
and  so  constructed  as  to  prevent  damage 
during  shipment  and  handling. 

(2)  A  circumferential  thermal  wrap  or 
other  means  of  protection  complying 
with  the  requirements  of  Appendix  B  of 
this  section  must  be  secured  between 
the  outer  edges  of  the  reel  flange  to 
protect  the  cable  against  damage  during 
storage  and  shipment. 

(3)  Cable  manufactured  to  the 
requirements  of  this  section  must  be 
sealed  at  the  ends  to  prevent  entrance  of 
moisture.  The  method  of  sealing  must 
l)e  accepted  by  REA  prior  to  its  u.se. 

(4)  The  end-of-pull  (outer  end)  of  the 
cable  must  be  securely  fastened  to 
prevent  the  cable  from  coming  loose 
during  transit.  The  start-of-puU  (inner 
end)  of  the  cable  must  project  through 
a  slot  in  the  flange  of  the  reel,  around 
an  inner  riser,  or  into  a  recess  on  the 
reel  flange  near  the  drum  and  fastened 
in  such  a  way  to  prevent  the  cable  from 
becoming  loose  during  installation. 

(5)  Spikes,  staples  or  other  fastening 
devices  must  be  used  in  a  manner 
which  will  not  result  in  penetration  of 
the  cable. 

(6)  The  arbor  hole  must  admit  a 
spindle  63.5  millimeters  in  diameter 
without  binding.  Steel  arbor  hole  liners 
may  be  used  but  must  be  accepted  by 
REA  prior  to  their  use. 

(7)  Each  reel  must  be  plainly  marked 
to  indicate  the  direction  in  which  it 


should  be  rolled  to  prevent  loosening  of 
the  cable  on  the  reel. 

(8)  Each  reel  must  be  stenciled  or 
lettered  with  the  name  of  the 
manufacturer. 

(9)  The  following  information  must  l)e 
either  stenciled  on  the  reel  or  on  a  tag 
firmly  attached  to  the  reel: 

Optical  Cable 

Number  of  Fibers 

Armored  or  Nonarmorod 

Year  of  Manufacture 

Nameof  Cable  Manufactur*"      -    ' 

Length  of  Cable 

Reel  Number 

REA7CFR  17.=i5.9(KJ 

Example: 

Optical  C:al)le  ,  - 

4  fiber 

ArmortHl 

198« 

XYZConi(viny 

lOSOmeters 

Reel  Number  3 

REA  7  CFR  1755  900     >' 

(10)  When  preconnectorized  cable  i.s 
shipped,  the  splicing  modules  must  be 
protected  to  prevent  damage  during 
shipment  and  handling.  The  protet:tion 
method  must  be  accepted  by  RE.A  prior 
to  its  use. 

Appendix  A  to  7  CFR  1755.900 
-Qualification  Tests  Methods 

(1)  The  tost  procedures  described  in  this 
appendix  are  for  qualification  of  initial  cablr 
designs  and  major  modifications  of  acceptetl 
designs.  Included  in  (V)  of  this  appendix  a^^ 
suggested  formats  that  may  be  used  in 
submitting^est  results  to  REA 

(11)  Sample  selection  and  preparation.  (1) 
All  testing  must  t)e  performed  on  lengths 
removed  sequentially  from  any  of  the  same   - 
cables  listed  below.  The  cables  must  not  hav*- 
been  exposed  to  temperatures  in  excess  of 
38*C  since  their  initial  cool  downs  after 
sheathing.  The  lengths  specified  are 
minimum  lengthsand  if  desirable  from  a 
laboratory  testing  standpoint  longer  ieiigth-i 
may  be  used: 

ia)  12  single  mode  fiber  iacket{^d  cable, 
consisting  of  6  single  mode  dis|x;rsion- 
unshifted  fibers  and  6  single  mode 
dispersion-shifted  fibers. 

(b)  1 2  multimode  fiber  jacketed  cable 
consistingof  6  50/125  micrometer  multimode 
fibers  and  6  62.5/125  micrometer  multimode 
fibers. 

(c)  24  fiber  jacketed  combination  cable 
consistingof  6  single  mode  dispersion- 
unshifted  fibers:  6  single  mode  dispersion- 
shifted  fibers;  6  50/125  micrometer 
multimode  fibers;  and  6  62.5/125  micrometer 
multimode  fibers. 

(2)  Length  A  shall  be  a  minimimi  of  500 
meters  long.  Coil  the  sample  with  a  diameter 
of  50  to  75  times  its  sheath  diameter.  Three 
lengths  are  required  if  only  requesting 
acceptance  for  either  single  mode  filnir  cable 
(a),  multimode  fiber  cable  (b).  or  using  the 
combination  fiber  cable  (c).  Six  lengths.  3 
lengths  of  single  mode  fiber  cable  (a),  and  :i 
lengths  of  multimode  fiber  cable  (b).  am 
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required  if  requesting  acceptance  for  both 
single  mode  and  niultimode  fiber  cables. 

(3)  Length  B  shall  be  one  meter  long.  Four 
lengths  of  either  single  mode  fiber  cable  (a), 
multimode  fiber  cable  (b)  or  the  combination 
fiber  cable  (c)  are  required. 

(4)  Length  C  shall  be  600  millimeters  long. 
Four  lengths  of  either  single  mode  fiber  cable 
(a),  multimode  fiber  cable  (b)  or  the 
combination  fiber  cable  (c)  are  required. 

(5)  Data  reference  temperature.  Unless 
otherwise  specified,  all  measurement  shall  be 
made  at  23±5'*C. 

(Ill)  Environmental  tests — (1)  Heat  aging 
test,  (a)  Test  samples.  Place  one  or  two 
samples  of  length  A  and  one  sample  each  of 
lengths  B  and  C  in  an  oven  or  environmental 
chamber.  The  ends  of  sample  A  must  exit 
from  the  chamber  or  oven  for  optical  tests. 
Securely  seal  the  oven  exit  holes. 

(b)  Sequence  of  tests.  The  samples  are  to 
be  subjected  to  the  following  tests  after 
conditioning: 

(i)  Water  Penetration  Test  outlined  in 
paragraph  (III )  (2)  of  this^ppendix;  and 

(ii)  Jacket  Slip  Strength  Test  outlined  in 
paragraph  (III)  (3)  of  this  appendix.  (For  g 

Flooded  Designs  Only)  s 

(c)  Initial  measurements,  (i)  For  sample(s)  o 
A  measure  the  attenuation  for  the  single  t: 
mode  dispersion-unshifted  fibers  at  1310  and  tl 
1550  nanometers,  for  single  mode  dispersion-  F 
shifted  fibers  at  1550  nanometers  and/or  for  v 
multimode  fibers  at  1300  nanometers  at  a 
temperature  of  23±5''C.  Also  measure  the  '  g 
bandwidth  of  the  multimode  fibers.  Calculate  Si 
the  attenuation  data  on  a  per  kilometer  basis:  1 
Calculate  the  bandwidth  data  on  a  w 
megahertz-kilometer  (MHz-km)  basis.                  d 

(ii)  Record  on  suggested  formats  in  (V)  of  w 
this  appendix  or  on  other  easily  readable  n 

formats.  '  q. 

(d)  Heat  conditioning,  (i)  Immediately  after  p 
completing  the  initial  measurements,  vt 
condition  the  sample(s)  for  14  days  at  a  u 
temperatiire  of  6512*^.                                            a 

(ii)  At  the  end  of  this  period  note  any  d 

exudation  of  cable  filler.  Measure  the  pi 

parameters  given  in  paragraph  (III)(l)(c)  of  pi 

this  appendix.  Record  on  suggested  formats        pi 
in  (V)  of  this  appendix  or  on  other  easily 
readable  formats.  Q 

(e)  Overall  optical  deviation,  (i)  Calculate  s£ 
the  change  in  all  parameters  between  the  a{ 
final  parameters  after  conditioning  with 

initial  parameters  in  paragraph  (III)(l)(c)  of         sa 
this  appendix.  s; 
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required  if  requesting  acceptance  for  both 
single  mode  and  niultimode  fiber  cables. 

(3)  Length  B  shall  be  one  meter  long.  Four 
lengths  of  either  single  mode  fiber  cable  (a), 
multimode  fiber  cable  fb)  or  the  combination 
fiber  cable  (c)  are  required. 

(4)  Length  C  shall  be  600  millimeters  long. 
Four  lengths  of  either  single  mode  fiber  cable 
(a),  multimode  fiber  cable  (b)  or  the 
combination  fiber  cable  (c)  are  required. 

(5)  Data  reference  temperature.  Unless 
otheru-ise  specified,  all  measurement  shall  be 
made  at  23+5^. 

(Ill)  Environmental  tests — (1)  Heat  aging 
test,  (a)  Test  samples.  Place  one  or  two 
samples  of  length  A  and  one  sample  each  of 
lengths  B  and  C  in  an  oven  or  environmental 
chamber.  The  ends  of  sample  A  must  exit 
from  the  chamber  or  oven  for  Optical  tests. 
Securely  seal  the  oven  exit  holes. 

(b)  Sequence  of  tests.  The  samples  are  to 
be  subjected  to  the  following  tests  after 
conditioning: 

(i)  Water  Penetration  Test  outlined  in 
paragraph  (III )  (2)  of  this^ppendix;  and 

(ii)  Jackst  Slip  Strength  Test  outlined  in 
paragraph  (lU)  (3)  of  this  appendix.  (For 
Flooded  Designs  Only) 

(c)  Initial  measurements,  (i)  For  sample(s) 
A  measure  the  attenuation  for  the  single 
mode  dispersion-unshifted  fibers  at  1310  and 
1550  nanometers,  for  single  mode  dispersion- 
shifted  fibers  at  1550  nanometers  and/or  for 
multimode  fibers  at  1300  nanometers  at  a 
temperature  of  Ziti'C.  Also  measure  the 
bandwidth  of  the  multimode  fibers.  Calculate 
the  attenuation  data  on  a  per  kilometer  basis; 
Calculate  the  bandwidth  data  on  a 
megahertz-kilometer  (MHz-km)  basis. 

(ii)  Record  on  suggested  formats  in  (V)  of 
this  appendix  or  on  other  easily  readable 
formats. 

(d)  Heat  conditioning,  (i)  Immediately  after 
completing  the  initial  measurements, 
condition  the  sample(s)  for  14  days  at  a 
temperature  of  6512*^. 

(ii)  At  the  end  of  this  period  note  any 
exudation  of  cable  filler.  Measure  the 
parameters  given  in  paragraph  (III)(l)(c)  of 
this  appendix.  Record  on  suggested  formats 
in  (V)  of  this  appendix  or  on  other  easily 
readable  formats. 

(e)  Overall  optical  deviation,  (i)  Calculate 
the  change  in  all  parameters  between  the 
final  parameters  after  conditioning  with 
initial  parameters  in  paragraph  (lll)(l)(c)  of 
this  appendix. 


(ii)  The  stability  of  the  optical  parameters 
after  completion  of  this  test  must  be  within 
the  following  prescribed  limits: 

(A)  Attenuation.  The  attenuation  of  each 
multimode  fiber  must  not  change  by  more 
than  0.3  db/km  and  the  attenuation  of  each 
single  mode  fiber  must  not  change  by  more 
than  0.1  dB/km. 

(B)  Bandwidth.  The  bandwidth  of  each 
multimode  fiber  must  not  change  by  more 
than  15  percent  from  their  original  values. 

(2)  Water  penetration  testing,  (a)  A 
watertight  closure  must  be  placed  over  the 
jacket  of  length  B  from  paragraph  (in)(l)(a)  of 
this  appendix.  The  closure  must  not  be 
placed  over  the  jacket  so  tightly  that  the  flow 
of  water  through  pre-existing  voids  or  air 
spaces  is  restricted.  The  other  end  of  the 
sample  must  remain  open. 

(b)  Test  per  Option  A  or  Option  B.  (i) 
Option  A.  Weigh  the  sample  and  closure 
prior  to  testing.  Fill  the  closure  with  water 
and  place  under  a  continuous  pressure  of  10 
±  0.7  kilopascals  for  one  hour.  Collect  the 
water  leakage  from  the  end  of  the  test  sample 
during  the  test  and  weigh  to  the  nearest  0.1 
gram.  Immediately  after  the  one  hour  test, 
seal  the  ends  of  the  cable  with  a  thin  layer 
of  grease  and  remove  all  visible  water  from 
the  closure,  being  careful  not  to  remove  water 
that  penetrated  into  the  core  during  the  test. 
Reweigh  the  sample  and  determine  the 
weight  of  water  that  penetrated  into  the  core. 

(ii)  Option  B.  Fill  the  closure  with  a  0.2 
gram  sodium  fluorscein  per  liter  water 
solution  and  apply  a  continuous  pressure  of 
10  ±  0.7  kilopascals  for  one  hour.  Catch  and 
weigh  any  water  that  leaks  from  the  end  of 
the  cable  during  the  one  hour  period.  If  no 
water  leaks  &t)m  the  sample,  carefully 
remove  the  water  6t)m  the  closure.  Then 
carefully  remove  the  outer  jacket,  armor,  if 
present,  inner  jacket.if  present,  and  core 
wrap  one  at  a  time,  examining  with  an 
ultraviolet  light  source  for  water  penetration. 
After  removal  of  the  core  wrap,  carefully 
dissect  the  core  and  examine  for  water 
penetration  within  the  core.  Where  water 
penetration  is  observed,  measure  the 
penetration  distance. 

(3)  Jacket  slip  strength  test.  (For  Flooded 
Design  Only)  (a)  Sample  selection.  Test 
sample  C  from  paragraph  (III)(l)(a)  of  this 
appendix. 

(b)  Sample  preparation.  Prepare  test 
sample  in  accordance  with  the  procedures 
specified  in  ASTM  D  4565-90a. 


(c)  Sample  conditioning  and  testing. 
Remove  the.  sample  from  the  tensile  tester 
prior  to  testing  and  condition  for  one  hour  at 
50  ±  2''C.  Test  immediately  in  accordance 
with  the  procedures  specified  in  ASTM  D 
456.5-903.  A  minimum  jacket  slip  strength  of 
67  newtons  is  required.  Record  the  load 
attained  on  the  suggested  formats  in  (V)  of 
this  appendix  or  on  other  easily  readable 
formats. 

(4)  Temperature  and  humidity  exposure. 
(a)  Repeat  paragraphs  (III)(l)(a)  through 
(lll)(l){c)(ii)  of  this  appendix  for  separate  set 
of  samples  A,  B  and  C  which  have  not  been 
subjected  to  prior  environmental 
conditioning. 

(b)  Immediately  after  completing  the 
measurements,  expose  the  test  sample  to  100 
temperature  cyclings.  Relative  humidity 
within  the  chamber  shall  be  maintained  at  90 
±  2  percent.  One  cycle  consists  of  beginning 
at  a  stabilized  chamber  and  test  sample 
temperature  of  52  ±  2°C,  increasing  the 
temperature  to  57  ±  2'X:.  allowing  the 
chamber  and  test  samples  to  stabilize  at  this 
level,  then  dropping  the  temperature  back  to 
52  ±  2°C. 

(c)  Repeat  paragraphs  (III)(l)(d)(ii)  through 
■  (III)(3)(c)  of  this  appendix. 

(5)  Temperature  cycling,  (a)  Repeal 
paragraphs  (in)(l)(a)  through  (IIl)(l)(c)(ii)  of 
this  appendix  for  separate  set  of  samples  .\, 
B,  and  C  which  have  not  been  subjected  to 
prior  environmental  conditioning. 

(b)  Immediately  after  completing  the 
measurements,  subject  the  test  sample  to  10 
cycles  of  temperature  between  -  40°C  and 
+60'C.  The  test  sample  must  be  held  at  each 
temperature  extreme  for  a  minimum  of  1  '/i 
hours  during  each  cycle  of  temperature.  The 
air  within  the  temperature  cycling  chamber 
must  be  circulated  throughout  the  duration  of 
the  cycling. 

(c)  Repeat  paragraphs  (III)(l)(d)(ii)  through 
(ni)(3)(c)  of  this  appendix. 

(IV)  Control  sample— {a]  Test  samples.  A 
separate  set  of  lengths  B  and  C  must  have 
been  maintained  at  23  ±  5°C  for  at  least  48 
hours  before  the  testing. 

(b)  Repeat  paragraphs  (III)(2)  through 
(IIl)(3)(c)  of  this  appendix  for  these  samples. 

(V)  The  following  suggested  formats  may 
be  used  in  submitting  the  test  results  to  REAr 
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Appendix  B  to  7  CFR  1755.900— Thermal 
Reel  Wrap  Qualification 

(I)  The  test  procedures  described  in  this 
appendix  are  only  for  qualification  of  initial 
and  subsequent  changes  in  thermal  reel 
wraps. 

(II)  Sample  selection.  All  testing  must  be 
performed  on  two  450  millimeter  lengths  of 
cable  removed  sequentially  from  the  same 


fiber  jacketed  cable.  This  cable  must  not  have 
been  exposed  to  temperatures  in  excess  of  38 
°C  since  its  initial  cool  down  after  sheathing. 

(IH)  Test  procedure,  (t)  Place  the  hvo 
samples  on  an  insulating  material  such  as 
wood. 

(2)  Tape  thennocoupies  to  the  jackets  of 
each  sample  to  measure  the  jacket 
temperature. 

(3)  Cover  one  sample  with  the  thermal  reel 
wrap. 

(4)  Expose  the  samples  to  a  radiant  heat 
source  capable  of  heating  the  uncovered 
jacket  sample  to  a  minimum  of  71  °C.  A  GE 
600  watt  photoflood  lamp  or  an  equivalent 
lamp  having  the  light  spectrum 
approximately  that  of  the  sun  shall  be  used. 

(5)  The  height  of  the  lamp  above  the  jacket 
shall  be  380  millimeters  or  an  equivalent 
height  that  produces  the  71  "C  jacket 
temperature  on  the  unwTapped  sample  shall 
be  used. 

(6)  After  the  samples  have  stabilized  at  the 
temperature,  the  jacket  temperatures  of  the 
samples  shall  be  recorded  after  one  hour  of 
exposure  to  the  heat  source. 


(7)  Compute  the  temperature  difference 
between  jackets. 

(8)  For  the  thermal  reel  wrap  to  be 
acceptable  to  REA,  the  temperature 
difference  between  the  jacket  with  the 
thermal  reel  wrap  and  the  jacket  without  the 
reel  wrap  shall  be  greater  than  or  equal  to  17 
"C. 

Dated:  June  2. 1994. 
Bob  J.  Nash, 

Under  Secretary.  Small  Community  and  Rural 
Dexelopment. 

IFR  Doc.  94-14104  Filed  7:-l-94;  8.45  am] 
BILUNO  CODE  3410-15-P 


Animal  and  Plant  Healtti  Inspection 
Service 

9  CFR  Part  92 

[Docket  No.  93-137-2] 

importation  of  Ratites  and  Hatching 
Eggs  of  Ratites 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 


SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
interim  rule  that  required  specified 
identification  and  recordkeeping  for 
ratites  and  ratite  hatching  eggs  that  are 
intended  for  importation  into  the  United 
States.  This  extension  will  provide 
interested  persons  with  additional  time 
in  which  to  prepare  comments  on  the 
interim  rule. 

DATES:  Consideration  will  be  given  only 
to  written  comments  on  Docket  No.  93- 
137-1  that  are  received  on  or  before  July 
20.  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
137-1.  Comments  received  may  be 
insp)ected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SVV.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
281 7  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  Hand,  Senior  Staff  Veterinarian, 
Import-Export  Animals  Staff,  National 
Center  for  Import-Export,  Veterinary 
Services,  APHIS.  USDA,  room  768, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  (301)  436-5907. 
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(7)  Compute  the  temperature  difference 
between  jackets. 

(8)  For  the  thermal  reel  wrap  to  be 
acceptable  to  REA,  the  temperature 
difference  between  the  jacket  with  the 
thermal  reel  wrap  and  the  jacket  without  the 
reel  wrap  shall  be  greater  than  or  equal  to  1 7 

Dated:  June  2. 1994. 
Bob  J.  Nash. 

Under  Secretary.  Small  Community  and  Rural 
Dexelopment. 

IFR  Doc.  94-14104  Filed  7-1-94;  8.45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

[Docket  No.  93-137-2] 

Importation  of  Ratites  and  Hatching 
Eggs  of  Ratites 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 


SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
interim  rule  that  required  specified 
identification  and  recordkeeping  for 
ratites  and  ratite  hatching  eggs  that  are 
intended  for  importation  into  the  United 
States.  This  extension  will  provide 
interested  persons  with  additional  time 
in  which  to  prepare  comments  on  the 
interim  rule. 

DATES:  Consideration  will  be  given  only 
to  written  comments  on  Docket  No.  93- 
137-1  that  are  received  on  or  before  July 
20,  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
137-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
281 7  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  Hand,  Senior  Staff  Veterinarian, 
Import-Export  Animals  Staff.  National 
Center  for  Import-Export,  Veterinary 
Services,  APHIS.  USDA.  room  768, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-5907. 


SUPPLEMENTARY  INFORMATION:  On  March 
8, 1994,  we  published  in  the  Federal 
Register  (59  FR  10729-10734.  Docket 
No.  93-137-1)  an  interim  rule  that 
amended  the  animal  import  regulations 
in  9  CFR  part  92  by  requiring  that 
specified  identification  and 
recordkeeping  requirements  be  met  in 
the  country  of  export  for  ratites  and 
ratite  hatching  eggs  intended  for 
importation  into  the  United  States. 
Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  May 
9. 1994. 

So  that  we  may  consider  comments 
received  after  that  date,  we  are 
extending  and  reopening  the  public 
comment  period  until  15  days  after 
publication  of  this  notice.  During  this 
period,  other  interested  persons  may 
also  submit  their  comments  for  our 
consideration.  Therefore,  in  this 
document,  we  are  reopening  and 
extending  the  comment  period  on 
Docket  No.  93-137-1.  so  that  we  may 
consider  all  written  comments  received 
on  or  before  July  20.  1994. 

Authority:  7  U.S.C.  1622, 19  U.S.C.  1306: 
21  U.S.C.  102-105.  Ill,  114a.  134a,  134b 
134c,  134d,  134f,  135. 136,  and  136a;  31 
U.S.C.  9701;  7  CFR  2.17.  2.51,  and  371.2(d). 

Done  in  Washington.  DC,  this  29th  day  of 
June  1994. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc.  94-16201  Filed  7-1-94;  8:45  am) 
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will  be  effective  60  days  from  the  date 
the  direct  final  rule  is  published  in  the 
Federal  Register.  This  new  policy 
should  expedite  the  promulgation  of 
routine  or  otherwise  noncontroversial 
rules  by  reducing  the  time  that  would  be 
required  to  develop,  review,  clear,  and 
publish  separate  proposed  and  final 
rules. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  M.  Cohen,  Director,  Regulations 
Development,  Policy,  Evaluation  and 
Planning  Staff,  Room  3812  South 
Agriculture  Building,  14th  and 
Indep)endence  Avenue  SW., 
Wa.shington,  DC  20250-3700;  (202)  720- 
7164. 

SUPPLEMENTARY  INFORMATION:  The  Food 
Safety  and  Inspection  Service  (FSIS)  is 
committed  to  improving  the  efficiency 
of  our  regulatory  process.  As  such,  we 
plan  to  adopt  the  rulemaking  technique 
known  as  "direct  final  rulemaking." 
which  will  be  used  to  promulgate  some 
of  FSIS- rules. 


Food  Safety  and  Inspection  Service 
9  CFR  Chapter  III 
[Docket  No.  94-01 9N] 

Use  of  Direct  Final  Rulemaking 

AGENCY:  Food  Safety  and  Inspection 
Service. 

ACTION:  Policy  statement. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  is  implementing  a 
new  rulemaking  procedure  to  expedite 
noncontroversial  changes  to  its 
regulations.  Rules  that  the  agency  judges 
to  be  noncontroversial  and  unlikely  to 
result  in  adverse  comments  will  be     - 
published  as  "direct  final"  rules. 
"Adverse  comments"  are  comments  that 
suggest  that  a  rule  should  not  be 
adopted  or  suggest  that  a  change  should 
be  made  to  the  rule.  Each  direct  final 
rule  will  advise  the  public  that  no 
adverse  comments  are  anticipated  and 
that  unless  written  adverse  comments  or 
written  notice  of  intent  to  submit 
adverse  comments  are  received  within 
30  days,  the  revision  made  by  the  rule 


The  Direct  Final  Rule  Process 

Rules  that  FSIS  judges  to  be 
noncontroversial  and  unlikely  to 
generate  adverse  comments  will  be 
published  as  direct  final  rules.  Such 
direct  final  rules  will  advise  the  public 
that  no  adverse  comments  are 
anticipated  and  that  unless  written 
adverse  comments  or  written  notice  of 
intent  to  submit  adverse  comments  are 
received  within  30  days,  the  revision 
made  by  the  rule  will  be  effective  60 
days  ftxjm  the  date  the  direct  final  rule 
is  published  in  the  Federal  Register. 

"Adverse  comments  '  are  comments 
that  suggest  that  the  rale  should  not  be 
adopted  or  that  a  change  should  be 
made  to  the  rule.  A  comment  expressing 
support  for  the  rule  as  published  would 
not  be  considered  adverse.  Also,  a 
comment  suggesting  that  requirements 
in  the  rule  should,  or  should  not,  be 
employed  by  FSIS  in  programs  or 
situations  outside  the  scope  of  the  direct 
final  rule  would  not  be  considered 
adverse. 

In  accordance  with  the  rulemaking 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  this 
procedure  gives  the  public  general 
notice  of  FSIS"  intent  to  revise  or  adopt 
a  new  rule  and  gives  interested  persons 
an  opportunity  to  participate  in  the 
rulemaking  through  submission  of 
comments.  The  major  feature  of  direct 
final  rulemaking  is  that  if  FSIS  receives 
no  written  adverse  comments  within  30 
days  of  the  publication  of  a  direct  final 
rule  or  any  written  notice  of  intent  to 
submit  adverse  comments,  the  rule  will 
become  effective  without  the  need  to 
publish  a  separate  final  rule.  However. 


FSIS  will  publish 
Register  stating  that 
comments  and  no 
intent  to  submit  adv 
received  regarding 
and  confirming  that 
is  effective  on  the  da  I 
direct  final  rule. 

If  FSIS  receives 
comments  or  written 
submit  adverse 
days  of  the  publ 
rule.  FSIS  will  publi 
Register  a  notice  of 
direct  final  rule.  If 
proceed  with  the  ni 
final  nile  will  be  re 
proposed  rule,  and 
through  the  normal 
rulemaking  procedu 

Determining  When 
Rulemaking 

Not  all  FSIS  rules 
for  direct  final  rulem 
use  the  direct  final 
niles  that  we  consi 
and  unlikely  to 
comments.  The  deci 
final  rulemaking  for 
situations  will  be 
experience  with  simi 
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William  |.  Hudnalt. 

Acting  Administrator 
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COMMISSION 

17  CFR  Parts  1,  33.  atid  190 


Futu 


Risk  Disclosure  by 
Commission  Merchants 
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AGENCY:  Commodity 
Commission. 
ACTION:  Final  rules. 
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SUMMARY:  The  Commodity 
Trading  Commission 
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permitted  on  certain  foreign  exchanges. 
The  generic  statement  may  be  used  by 
firms  subject  to  CFTC  jurisdiction  in 
lieu  of  the  separate  disclosure 
statements  that  will  continue  to  be 
authorized  by  Commission  rules.  The 
statement,  which  was  developed  in 
cooperation  with  various  international 
regulators,  also  is  intended  to  satisfy  the 
risk  disclosure  requirements  of  certain 
foreign  jurisdictions  who  have 
implemented  the  language  of  this 
proposed  risk  disclosure  statement  in 
their  jurisdictions  in  accordance  with 
their  domestic  law. 

EFFECTIVE  DATE:  July  5.  1994. 

FOR  FURTHER  INFORMATION  CONTACT;  Jane 
C.  Kang.  Esq..  or  Robert  H.  Rosenfeld, 
Esq..  Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission.  2033  K  Street,  N\V., 
Washington.  DC  20581;  telephone  (202) 
254-89.S5. 

SUPPLEMENTARY  INFORMATION: 

Background     \\ 

On  March  30. 1993,  the  Commodity 
Futures  Trading  Commission 
(Commission)  approved  for  publication 
in  the  Federal  Register  amendments  to 
its  rules  1.55.  30.6.  33.7,  180.3,  190.06 
and  190.10.1  Among  other  things,  the 
rule  amendments  consolidated  the 
foreign  httures  and  foreign  commodity 
options  risk  disclosure  statement 
required  by  rule  30.6  with  the  domestic 
hitures  risk  disclosure  statement 
required  by  rule  1.55. 

In  addition,  rule  1.55  was  amended  to 
provide  in  paragraph  (c)  that  the 
Commission  may  approve  for  use  in  lieu 
of  the  prescribed  rule  1.55  disclosure 
statement  a  risk  disclosure  statement 
approved  by  one  or  more  foreign 
regulatory  agencies  or  self-regulator>' 
organizations  if  the  Commission 
determines  that  such  .statement  is 
reasonably  calculated  to  provide  the 
disf:losures  specified  by  rule  1.55.  Rule 
1.55(c)  was  adopted  by  the  Commission 
to  permit  firms  doing  multinational 
business  to  use  the  same  risk  disclosure 
statement  for  foreign  and  U.S.-based 
business,  thereby  reducing  duplicative 
disclosure  requirements  without 
sacrificing  important  cu.stomer 


'  58  re  17495  (April  5.  1993).  On  May  5.  19<)4. 
thr  Commission  also  proposed  substantial  revLsicns 
to  the  diiclo&ure  framework  applicable  to 
commodity  pool  operators  (CPOs)  and  commodity 
trading  advisors  (CTAs)  designed  to  achieve  greatpi 
simplicity,  focus  and  clarity  in  performance  historv 
prfwentation.  streamlining  other  required 
disclosures  and  a  more  concise  and  readable  ftirmal 
for  disclosure  documents.  59  FR  25351  (May  16. 
1994).  If  adopted,  these  changes  would  substitute 
J'art  4  disclosure  for  rule  1  55  disclosure  in  certain 


protections  or  obscuring  any  special 
risks  of  trading  outside  the  U.S.^ 

Although  initially  addressed  to  the 
approval  of  the  individual  disclosure 
statements  of  a  particular  jurisdiction, 
the  Commission  in  proposing  the 
amendments  to.  among  others,  rule  1.5.t. 
stated  that  the  rule  contemplates  a 
mechanism  for  eventually  sub,stitutin^  ix 
uniform  disclosure  format,  accepted 
internationally,  that  could  be  used  on  n 
general  basis  and  supplemented  as 
warranted  for  particular  kinds  of 
transactions  or  special  markets.^ 

The  Commission  also  noted  that  it 
was  considering  development  of  a 
"plain  language"  option  disclosure 
statement  and  requested  comment 
concerning  the  desirability  of 
developing  a  simpler  options  disclosure 
statement  and  other  possible 
improvements."  Generally,  the 
commenters  who  addressed  this  issue 
supported  the  development  of  a  plain 
language  generic  options  risk  disclosure 
statement  and  also  encouraged  the 
Commission  to  consider  incorporating 
the  required  options  disclosure  into  the 
revised  rule  1.55  statement.  However, 
the  Commission  deferred  taking  such 
action  pending  the  outcome  of 
international  efforts  to  develop  a 
consolidated  futures  and  options 
statement.^ 

In  this  connection,  the  Commission 
stated  that  certain  international 
regulators  were  endeavoring  to  develop 
a  single  risk  disclosure  statement  that 
would  be  acceptable  in  multiple 
jurisdictions  for  domestic  and  cross- 
border  transactions  in  futures  and 
options  and  stated  that:  f- 

The  Commission  is  monitoring 
developments  in  this  area  and  anticipates 
that  if  a  universal  statement  of  this  nature  is 
developed,  it  will  consider  permitting  the  use 
of  such  a  statement  in  lieu  of  the  new 
consolidated  rule  1.55  risk  disclosure 
statement  as  well  as  the  options  disclosure 
statement  required  by  rule  33.7. 

On  Januar>'  5,  1994.  the  Commission 
approved  for  publication  in  the  Federal 
Register  an  advance  notice  of  proposed 
rulemaking  which  requested  comment 
on  the  text  of  a  two-page  generic  risk 
disclosure  statement  then  the  subject  of 
multilateral  discussions  among 
international  regulators.^  The  proposed 
text  was  intended  to  meet  the  risk 
disclosure  requirements  for  both 
domestic  and  foreign  commodity  futures 
and  commodity  option  products  subject 


^Sw  57  FR  46101.  46103  (October  7,  1992). 
'57  FR  46101.  46103-46104  (October  7,  1992) 
*57  FR  46101.  46108  (October  7. 1992). 
»58  FR  17495.  17502  (April  5,  1993). 
••56  FR  17495.  17497  (April  5.  1993). 
' 59  FR  1506. 1508  (January  1 1 ,  1994). 
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to  regulation  by  the  CFTC  and  thereby 
substitute  for  the  statements  required  by 
rules  1.55,  33.7  and  190.10  as  well  as 
the  special  disclosures  related  to 
futures-style  margining  of  options 
permitted  on  certain  foreign  exchanges.** 

Comments  on  Advance  Notice  and 
Related  Text  Modifications 

The  Commission  received  comments 
from  the  National  Futures  Association 
(NFA),  the  Futures  Industry  Association 
(FIA),  the  Chicago  Mercantile  Exchange 
(CME),  the  Business  Law  Section  of  the 
American  Bar  Association  (ABA),  and 
Schulte  Roth  &  Zabel  (SRZ),  a  law  firm. 
AH  commenters  generally  supported  the 
Commission's  proposal  for  a  broader 
consolidated  risk  disclosure  statement. 
The  commenters  particularly  supported 
substituting  the  generic  risk  disclosure 
statement  for  the  current  rule  33.7 
statement  for  domestic  exchange-traded 
commodity  options.  The  commenters 
generally  believed  that  consolidation  of 
risk  disclosure  statements  into  one 
concise  document  could  increase  the 
clarity  of  generic  disclosure  to 
customers  and  make  the  disclosure 
statement  a  more  effective  customer 
protection  mechanism  by  focusing 
customers'  attention  on  particular  risks 
and  upon  obtaining  adequate 
information  on  risks. 

In  response  to  the  Commission's 
query  whether  use  of  the  generic 
statement  should  be  made  mandatory  or 
discretionary,  and  whether  any 
distinctions  should  be  made  with 
respect  to  the  type  of  firm  that  should 
be  permitted  to  use  the  generic 
statement,  commenters  urged  the 
Commission  not  to  eliminate  the  current 
risk  disclosure  statement(s)  but  rather  to 
permit  firms  to  choose  which  disclosure 
statement(s)  to  provide  to  customers. 
For  example,  firms  may  not  wish  to 
redesign  and  reprint  disclosure 
statements. 

The  Commission,  therefore,  agrees 
that  all  firms  (without  regard  to  whether 
the  firms  engage  in  cross-border 
business)  should  have  the  flexibility  to 
determine  whether  they  distribute  to 


•See.  e.g..  CFTC  Advisory  No.  90-1  11987-1990 
Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CCH)  124.597 
(disclosure  statement  relating  to  the  deferred 
payment  of  option  premiums,  superseding  separate 
disclosure  addenda  required  by  orders  concerning 
the  London  International  Financial  Futures 
Exchange  (54  FR  37636  (September  12, 1989)).  the 
International  Petroleum  Exchange  (54  FR  50356 
(December  6. 1989)).  and  the  London  Futures  and 
Options  Exchange  (renamed  as  the  London 
Commodity  Exchange)  (54  FR  50348  (December  6. 
1989));  and  55  FR  14238  (April  17. 1990)  (Sydney 
Futures  Exchange).  The  text  of  the  generic  risk 
disclosure  statement  regarding  futures-style 
margining  of  the  options  premium  is  substantially 
similar  to  the  language  of  the  addenda  referred  to 
above. 
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to  regulation  by  the  CFTC  and  thereby 
substitute  for  the  statements  required  by 
rules  1.55.  33.7  and  190.10  as  well  as 
the  special  disclosures  related  to 
futures-style  margining  of  options 
permitted  on  certain  foreign  exchanges."* 

Comments  on  Advance  Notice  and 
Related  Text  Modifications 

The  Commission  received  comments 
from  the  National  Futures  Association 
(NFA),  the  Futures  Industry  Association 
(FIA),  the  Chicago  Mercantile  Exchange 
(CME).  the  Business  Law  Section  of  the 
American  Bar  Association  (ABA),  and 
Schulte  Roth  &  Zabel  (SRZ).  a  law  firm. 
All  commenters  generally  supported  the 
Commission's  proposal  for  a  broader 
consolidated  risk  disclosure  statement. 
The  commenters  particularly  supported 
substituting  the  generic  risk  disclosure 
statement  for  the  current  rule  33.7 
statement  for  domestic  exchange-traded 
commodity  options.  The  commenters 
generally  believed  that  consolidation  of 
risk  disclosure  statements  into  one 
concise  document  could  increase  the 
clarity  of  generic  disclosure  to 
customers  and  make  the  disclosure 
statement  a  more  effective  customer 
protection  mechanism  by  focusing 
customers'  attention  on  particular  risks 
and  upon  obtaining  adequate 
information  on  risks. 

In  response  to  the  Commission's 
query  whether  use  of  the  generic 
statement  should  be  made  mandatory  or 
discretionary,  and  whether  any 
distinctions  should  be  made  with 
respect  to  the  type  of  firm  that  should 
be  permitted  to  use  the  generic 
statement,  commenters  urged  the 
Commission  not  to  eliminate  the  current 
risk  disclosure  statement(s)  but  rather  to 
permit  firms  to  choose  which  disclosure 
statement(s)  to  provide  to  customers. 
For  example,  firms  may  not  wish  to 
redesign  and  reprint  disclosure 
statements. 

The  Commission,  therefore,  agrees 
that  all  firms  (without  regard  to  whether 
the  firms  engage  in  cross-border 
business)  should  have  the  flexibility  to 
determine  whether  they  distribute  to 


*See.  eg  .CFTC  Advisory  No.  90-1  11987-1990 
Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CCH)  124.597 
(disclosure  statemeni  relating  to  the  deferred 
payment  of  option  premiums,  superseding  separate 
disclosure  addenda  required  by  orders  concerning 
Ihe  London  International  Financial  Futures 
Exchange  (54  FR  37636  (September  12. 1989)).  the 
International  Petroleum  Exchange  (54  FR  50356 
(December  6. 1989)).  and  the  London  Futures  and 
Options  Exchange  (renamed  as  the  London 
Commodity  Exchange)  (54  FR  50348  (December  6. 
1989));  and  55  FR  14238  (April  17, 1990)  (Sydney 
Futures  Exchange).  The  text  of  the  generic  risk 
disclosure  statement  regarding  futures-style 
margining  of  the  options  premium  Is  substantially 
similar  to  the  language  of  the  addenda  referred  to 
above. 


customers  the  new  generic  disclosure 
statement  or  the  existing  separate  risk 
disclosure  statements  referred  to  above. 

Several  commenters  stated  that  the 
section  on  electronic  execution  systems 
needed  clarification.  Specifically,  as 
published  in  the  advance  notice, 
paragraph  11  of  the  generic  statement  on 
electronic  trading  referred  to  the 
possibility  that  losses  resulting  from 
systems  failure  may  be  subject  to 
limitations  on  liability.  Commenters 
noted  that  liability  limitations  are  not 
unique  to  electronic  trade  execution 
systems  and  may  have  the  unintended 
implication  that  such  systems  are  less 
safe  than  floor-based  systems.  They 
recommended  that  this  language  appear 
in  the  section  on  trading  facilitjes 
(paragraph  10),  which  applies  to  all 
trading  systems  (floor  and  electronic). 
The  Commission  agrees  that  both  floor 
and  electronic  trading  venues  are 
supported  by  systems  for  which  certain 
types  of  features  are  beyond  the  control 
of  the  exchange  and  that  liability 
limitations  may  apply  to  such  features. 
As  a  consequence  it  believes  that  the 
foregoing  alteration  of  the  text  is 
appropriate  and  is  more  satisfactory  to 
the  international  regulators  who  are 
considering  adoption  of  the  generic  risk 
disclosure  statement,  some  of  which 
only  have  electronic  systems.'  The 
Commission  therefore  has  amended  the 
laneuage  accordingly. 

Tne  advance  notice  of  proposed 
rulemaking  on  the  generic  risk 
disclosure  statement  noted  that  an 
additional  topic  addressed  in  the 
generic  statement  was  the  risks  of  off- 
exchange  trading.  In  particular,  the 
informational  working  group  drafting 
the  generic  statement  concluded  that 
such  a  provision,  if  worded 
appropriately,  would  not  mislead  or 
confuse  customers  in  those  jurisdictions 
which,  for  example,  do  not  permit  retail 
customers  to  participate  in  off-exchange 
markets.  Although  the  Commission 
received  no  comments  on  this 
provision,  in  view  of  current  public 
discussions  related  to  over-the-counter 
derivatives,  the  Commission  has 
decided  to  add  the  words  "and 
attendant  risks"  at  the  end  of  paragraph 
12  to  enhance  relevant  disclosure  in  this 
regard.  The  Commission  notes  in  this 
regard  that  the  generic  risk  statement  is 


'The  international  regulators  currently  prepared 
to  permit  the  use  of  the  generic  risk  disclosure 
statement  in  their  jurisdictions  and  the  products  for 
which  the  statement  may  be  used  are  specified  in 
the  Addendum  to  the  statement.  The  Commission 
intends  to  update  and  amend  the  list  periodically, 
as  appropriate,  in  tlie  federal  Register.  In  addition, 
the  Commission  notes  that  notwithstanding  the 
adoption  of  the  generic  risk  disclosure  statement  by 
a  foreign  jurisdiction,  other  disclosure  requirements 
may  continue  in  effect  in  such  jurisdictions. 


intended  to  cause  a  customer  to  ask 
additional  questions  of  its  broker. 

Some  commenters  raised  concerns  as 
to  the  reference  in  paragraph  l  of  the 
proposed  disclosure  statement  regarding 
the  time  frame  for  meeting  margin  calls. 
They  believed  the  reference  could  be 
construed  as  overriding  the  terms  set 
forth  in  a  customer  account  agreement 
between  the  firm  and  its  customer.  The 
Commission  wishes  to  clarify  that  the 
language  of  the  generic  risk  disclosure 
statement  is  not  intended  to  modify  the 
terms  and  conditions  of  a  firm's 
customer  account  agreement  concerning 
the  timing  of  margin  payments 
(provided  that  these  are  consistent  with 
the  Commodity  Exchange  Act  (CEA)) 
but  to  call  to  the  customer's  attention 
generally  that  failure  to  post  margin  can 
have  significant  consequences. 

One  commenter  suggested  that  in 
order  to  alleviate  the  paperwork  burden 
on  registrants,  the  Commission  should 
not  require  inclusion  in  the  risk 
disclosure  statement  that  is  delivered  to 
customers  the  Addendum  that  sets  forth 
the  participating  jurisdictions  which 
have  adopted  the  generic  statement  and 
the  products  for  which  the  statement 
may  be  used.  Although  the  Commission 
believes  that  the  Addendum  is 
necessary  to  enable  firms  to  ensure  that 
use  of  the  generic  statement  for  a 
particular  product  is  in  compliance  with 
the  applicable  risk  disclosure 
requirements  of  various  jurisdictions, 
the  Addendum  ordinarily  should  not  be 
necessary  for  customers  who  should 
receive  additional  or  different 
disclosure  if  the  generic  statement  is  not 
accepted  by  a  particular  jurisdiction  or 
for  a  particular  product. '"  Otherwise, 
although  the  Commission  intends  to 
publish,  amend  and  update,  as 
appropriate,  the  Addendum  to  the 
generic  risk  disclosure  statement,  the 
Commission  agrees  that  apart  from  the 
limitations  on  its  use  in  the  U.S.  to 
futures,  options  on  futures  and  options 
on  commodities,  the  Addendum  listing 
participating  jurisdictions  need  not  be 
made  part  of  the  disclosure  document 
itself.  Firms  may,  however,  eled  to 
include  the  Addendum  as  long  as  it 
appears  on  a  separate  page  after  the 
actual  risk  disclosure  text. 

In  its  advance  notice,  the  Commission 
noted  that  the  elimination  of  a 
Commission  mandated  description  of 
options  trading  and  other  educational 
material  from  the  mandated  risk 


'"It  is.  however,  imponant  in  the  U.S.  that  there 
be  no  possible  confusion  as  lo  what  disclosure  is 
required  for  options  on  equities,  which  are 
governed  by  U.S.  securities  laws.  In  order  to  be 
used  in  the  U.S..  therefore,  the  Addendum  musi 
reflect  the  products  for  which  use  of  the  generic  risk 
disclosure  statement  is  permitted. 
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disclosure  statement  does  not  mean  that 
nrms  do  not  have  th  j  obligation  to 
provide  all  material  disclosures 
consistent  with  the  |  iroduct  traded  and 
level  of  experience,  sophistication  and 
Hnancial  capacity  oi  customers  in 
compliance  with  Co  nmission  and  NFA 
rules."  One  commeiiter  believed  that 
the  streamlined  disc  osure  statement 
was  sufficient  and  tl  at  if  the 
Commission  believe :  that  additional 
disclosures  are  nece  ;sary  that  it  provide 
specific  guidance  on  this  issue. 

As  discussed  by  tl  e  Commission 
when  it  adopted  ruh  1.55(d)  (currently 
rule  1.55(f)).  the  obli  Rations  of  a  futures 
commission  mercha  it  (FCM)  and 
introducing  broker  (  B)  to  disclose 
material  informatior  to  customers  arise 
under  the  CEA  and  <  ther  applicable 
law.  The  Commission  further  noted  that 
the  essential  purpos  s  of  the  rule  was  to 
confirm  the  existing  obligations  of  an 
FCM  or  IB  under  the  law  and  to  make 
clear  that  distributio  n  of  a  standard 
disclosure  statement  was  not  intended 
to  alter  those  obligat  ons. '  - 

Because  the  natur :  and  extent  of  the 
disclosure  which  an  FCM  or  IB  may  be 
required  to  make  to  1 1  customer 
necessarily  must  de]  lend  on  the  facts 
and  circumstances  o  "  the  particular 
transaction  and  also  on  the  precise 
nature  of  the  FCM's  jr  IB's  relationship 
to  the  customer,  any  attempt  by  the 
Commission' to  enur  lerate  the  precise 
scope  and  form  of  di  sclosure  for  all 
conceivable  custom*  r  relationships, 
products  and  tradini  strategies  would 
be  difficult  to  accora  plish  and  would 


diminish  the  impact 


statement  which  is  i  itended  to  highlight 
;  )f  futures  and 
he  areas  where 


the  significant  risks 
options  trading  and 
customers  should  se  jk  additional 
particularized  infon  lation."  These 
considerations  conti  lue  to  apply  to  the 
current  rulemaking,  ivhich  is  intended 
to  consolidate  and  ii  iprove  the 
mandated  disclosun  process. 
Accordingly,  nothin  ;  in  the  current 
rulemaking  should  1  e  construed  as 
reducing  the  existin  ;  obligation  to  make 


"59FR1506.  1507  (la 
(x)mmiss;on  rule  1.55(f). 
sKlion  Irequiring  dtslribu 
stdiememl  does  not  reliev 
merchant  or  introducing 
disclosure  obligation  it  nr 
law."  See  also  NFA  Com 
your  cuslomer"  rule). 
"Sce50F"K5380(Febri 
"  The  extent  of  t  hese  ot 
bi-ing  defined  on  a  case-b;  -case 
administralive  and  r«para 
Livil  actions.  Further,  the 
risk  disclosure  statement 
customer  to  elicit  further 
broker  on  certain  ls,sije^. 


of  the  generic 


iar>  11.  1904).  cif/ng 
hich  provides  that:  "Thiv 
ion  of  a  risk  dLsclosure 
d  futures  commission 
tftiker  from  any  other 
have  under  applicable 
iance  Rule  2-30  ("knovi 


ir>  8.  19851 
igalions  is  con>tcinllv 

basis  in 
ion"!  proceedings  and 
anguage  of  the  generic 
•  peciflcally  directs  the 
iformdtion  from  the 


all  disclosures  required  under 
applicable  law. 

Finally,  one  commenter  suggested 
that  the  acknowledgement  requirement 
should  be  eliminated  with  respect  to 
sophisticated  investors.  The  CFTC  has 
determined  not  to  address  this  matter  at 
this  time. 

Procedure — Final  Rule  Amendments 

When  the  Commission  issued  its 
advance  notice  concerning  the  proposed 
text  of  a  generic  disclosure  statement 
that  could  be  adopted  by  several 
jurisdictions  regulating  futures  and 
options  transactions,  the  Commission 
contemplated  that  a  further  comment 
process  coald  be  necessary.  However, 
for  the  reasons  noted  below,  the 
Commission  believes  that  a  complete 
rulemaking  record  has  been  compiled 
and  that  further  proposal  of  the  text  of 
the  generic  risk  disclosure  statement  is 
unnecessary. 

Public  comments  received  on  the 
advance  notice  were  unanimous  in 
recommending  the  adoption  of  the 
generic  risk  disclosure  statement 
(subject  to  minor  revision),  including 
substituting  the  proposed  generic 
statement  for  the  rule  33.7  statement  for 
domestic  exchange-traded  commodity 
options  and  the  statement  required  by 
rule  190.10  for  non-cash  deposits  as 
margin.'*  Second,  the  Commission 
received  comment  on  the  generic  risk 
disclosure  proposal  in  connection  with 
the  recent  amendments  consolidating 
rules  1.55  and  30.6,  which 
contemplated  Commission  approval  of 
the  substitution  of  a  document  which 
can  be  used  in  multiple  jurisdictions.'-'' 
Third,  as  provided  herein,  the  use  of  the 
generic  risk  disclosure  is  not  mandatory, 
i.e..  the  language  may  be  used  but  is  not 
required  to  be  substituted  for  the 
statements  now  required  by  rules  1.55. 
33.7  and  190.10(c)  and  other  disclosure 
requirements  set  forth  in  the  advance 
notice. 

Accordingly,  the  final  rules  amend 
§§  1.55(c),  33.7  and  190.10(c)  to 
incorporate  text  which  permits 
registrants  to  satisfy  the  requirements  of 
rules  1.55.  33.7  and  190.10(c)  by 
substituting  the  generic  risk  disclosure 


"59  FR  1506.  1506  (January  11. 1994).Jn 
riddilion  to  expressly  inviting  public  comment  o.l 
the  d.'afr  text  of  the  generic  risk  disclosure 
statement  to  substitute  for  current  disclosures 
contained  in  rules  1.55.  33.7.  190.10  and 
Commi.ssion  orders  and  Advisories  regarding 
disclosures  related  to  futures-style  margining  of 
options  premium  allowed  by  certain  foreign 
exchanges,  the  Commission  also  requested 
commeni  on  whether  the  statement  would  be  most 
useful  if  made  mandatory  and  whether  its  use 
should  be  limited  to  firms  doing  cross-border 
business  or  more  broadly. 

"58  FR  17495.  17497  (April  5.  1993):  57  FK 
40101.  4f.lO.I(Of  tober  7.  19921. 


statement  as  set  forth  below,  which  will 
be  published  in  a  new  appendix  to  part 
1  of  the  Commission's  regulations.  "The 
Commission  also  clarifies  herein  that 
the  generic  risk  disclosure  statement 
may  be  used  in  lieu  of  the  special 
disclosure  addendum  to  rule  33.7  in 
connection  with  transactions  on  certain 
foreign  exchanges  which  do  not  collect 
the  full  option  premium. 

Effect  of  Alternate  Disclosure  Statement 

The  Commission  is  hereby  permitting 
the  generic  risk  disclosure  statement  set 
forth  herein  in  appendix  A  to  rule 
1.55(c)  to  be  used  in  lieu  of  the 
statements  required  by  rules  1.55 
(which  incorporates  the  risk-disclosure 
contained  in  Commission  rule  30.6  for 
foreign  futures  and  foreign  commodity 
options),  rule  33.7  (domestic  exchange- 
traded  commodity  options)  and  the 
special  bankruptcy  disclosures  of 
Commission  rule  190.10(c)  related  to  the 
acceptance  of  non-cash  margin. 

The  approval  of  the  generic  risk 
disclosure  statement  is  not  intended  to 
alter  disclosure  requirements  other  than 
those  specifically  addressed.  For 
example,  the  disclosure  statement 
would  be  required  to  be  delivered  prior 
to  the  opening  of  the  account  and  the 
acknowledgement  and  manner  of 
delivery  of  the  disclosure  statement  [i.e  . 
as  a  separate  written  statement  or  in  a 
booklet)  would  not  be  altered.  The 
Commission  also  would  not  change  the 
requirement  that  compliance  with 
requirements  related  to  providing 
customers  with  risk  disclosure 
statements  does  not  relieve  an  FCM  or 
IB  from  any  other  disclosure  obligation 
it  may  have  under  applicable  law."' 
Similarly,  the  single  signature 
acknowledgment  procedure  contained 
in  rule  1.55(d)  would  continue  to 
apply  '^  as  will  the  amendment  to  CFTC 
rule  190.10(c)  eliminating  the 
requirement  that  the  prescribed 


"In  addition  to  clarifying  that  firms  have  an 
obligation  to  disclose  alljnaterial  facts,  the 
Commission  also  wishes  to  clarify  that  firms  must 
comply  with  the  disclosure  obligations  imposed  by 
other  regulatory  authorities.  U.S.  or  foreign. 

''The  Commission  wishes  to  reiterate  that  the 
single  signature  acknowledgment  format  may  not 
generally  be  u.sed  for  the  endorsements  required  by 
rule  180.3  with  respect  to  arbitration  and  other 
dispute  resolution  agreements  e.\cept  with  respect 
to  Qualified  Eligible  Participants  (QEPs)  as  de.^med 
in  rule4.7(a)(l)(ii)and  for  certain  persons  or 
entities  specifically  within  the  scope  of  rule  4.5(a). 
See  rule  lB0.3(b)(2')  (as  amended  by  58  FR  17495 
(April  5.  1993)).  Nor  would  the  single 
acknowledgment  affect  the  obligation  of  an  FCM  or 
IB  to  obtain,  by  instrument  separate  and  apart  from 
the  customer  agreement,  a  customer's  consent  that 
the  FCM  may  knowingly  take  the  other  side  of  a 
customer's  order,  or  to  transfer  funds  from  a 
customer's  segregated  account  to  an  account  that  is 
not  segregated.  See  discussion  in  58  FR  17495, 
17499  (April  5.  1<»91). 


disclosure  concerning  the  treatment  of 
non-cash  margin  in  FCM  bankruptcies 
be  acknowledged.'" 

The  distribution  of  the  generic  risk 
disclosure  statement  also  could 
substitute  for  the  special  disclosure 
requirements  related  to  futures-style 
margining  of  option  premiums 
permitted  on  certain  foreign  exchanges. 

The  generic  risk  disclosure  statement 
would  not,  however,  alter  the  separate 
disclosure  requirements  concerning 
electronic  trading  systems  or  trading 
linkages  between  domestic  and  foreign 
futures  exchanges  that  may  be  mandated 
by  U.S.  self-regulatory  organizations.'^ 

Finally,  the  Commission  notes  that  if 
a  firm  elects  to  use  the  generic  risk 
disclosure  statement  rather  than  the 
statement  required  by  rule  190.10(c), 
and  uses  a  separate  subordination 
agreement  required  by  Financial  and 
Segregation  Interpretation  No.  12— 
"Cieposit  of  Customer  Funds  in  Foreign 
Depositories"  for  customers  depositing 
margin  in  foreign  depositories.^o  that 
statement  must  be  separately 
acknowledged. 21  A  separate  signature 
also  would  continue  to  be  necessary 
where  subordination  or  similar  consent 
to  contractual  modification  of  certain 
rights  is  required  for  other  purposes, 
such  as  for  participation  in  cross- 
margining  programs. 22 

Separate  Statement 

In  its  previous  revision  of  rule  1.55, 
the  Commission  included  an 
amendment  intended  to  clarify  that  the 
prescribed  risk  disclosure  statement 
may  be  provided  as  a  physically 
separate  document  or  in  a  booklet 
containing  other  commodity  interest 


">  The  Commission  notes  that  the  generic 
statement  discloses  more  clearly  than  the  statement 
in  CFTC  rule  190.10(c)  that  cash  and  non-cash 
margin  .-nay  be  subject  to  the  same  treatment  in  the 
event  of  a  firm  bankruptcy. 
.      '9.Spe  58  FR  17495.  17496.  n.7  (April  5.  1993) 
citing,  for  example,  NFA  Compliance  Rule  2-28. 
CME  rule  874  and  Commodity  Exchange  Inc.  rule 
5  14  (addressing  risk  disclosure  requirements 
applicable  to  foreign  futures  and  options  as  a  result 
of  trading  linkages  between  domestic  and  foreign 
exchanges).  See  also  CME  rule  577  and  Chicago 
Board  of  Trade  rule  9A.20  which  address  the  risk 
disclosure  requirements  applicable  to  users  of 
GLOBEX.  and  New  York  Mercantile  Exchange  rule 
6.22  which  addresses  the  risk  disclosure 
requirements  applicable  to  the  users  of  the  .^CCESS 
electronic  trading  system. 

^°See  53  FR  46911  (November  21.  1988).  The 
Commission  stated  that  the  subordination 
Hgreement  discussed  in  Financial  and  Segregation 
Interpretation  No.  12  may  be  incorporated  into  the 
rule  190.10(c)  bankruptcy  disclosure  document  or 
separately  executed.  W.  at  46913—46914. 

*'  Separate  acknowledgement  of  the  rule 
190.10(c)(2)  disclosure  statement  In  this  context  is 
a  substitute  for  execution  of  a  separate 
subordination  agreement. 

"  Id.,  citing  "Financial  and  Segregation 
Interpretation  No.  12." 
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disclosure  concerning  the  treatment  of 
non-cash  margin  in  FCM  bankruptcies 
be  acknowledged.' 8 

The  distribution  of  the  generic  risk 
disclosure  statement  also  could 
substitute  for  the  special  disclosure 
requirements  related  to  futures-style 
margining  of  option  premiums 
permitted  on  certain  foreign  exchanges. 

The  generic  risk  disclosure  statement 
would  not,  however,  alter  the  separate 
disclosure  requirements  concerning 
electronic  trading  systems  or  trading 
linkages  between  domestic  and  foreign 
futures  exchanges  that  may  be  mandated 
by  U.S.  self-regulatory  organizations.'" 

Finally,  the  Commission  notes  that  if 
a  firm  elects  to  use  the  generic  risk 
d.sclosure  statement  rather  than  the 
statement  required  by  rule  190.10(c), 
and  uses  a  separate  subordination 
agreement  required  by  Financial  and 
Segregation  Interpretation  No.  12 — 
"Deposit  of  Customer  Funds  in  Foreign 
Depositories"  for  customers  depositing 
margin  in  foreign  depositories.^o  that 
statement  must  be  separately 
acknowledged.^'  A  separate  signature 
also  would  continue  to  be  necessary 
where  subordination  or  similar  consent 
to  contractual  modification  of  certain 
rights  is  required  for  other  purposes, 
such  as  for  participation  in  cross- 
margining  programs. 22 

Separate  Statement 

In  its  previous  revision  of  rule  1.55, 
the  Commission  included  an 
amendment  intended  to  clarify  that  the 
prescribed  risk  disclosure  statement 
may  be  provided  as  a  physically 
separate  document  or  in  a  booklet 
containing  other  commodity  interest 


'»  The  Commission  notes  that  the  generic 
stalument  discloses  more  clearly  than  the  statement 
in  CFTC  rule  190.10(c)  that  cash  and  non-cash 
margin  may  be  subject  to  the  same  treatment  in  the 
event  of  a  firm  bankruptcy. 
.      ">Spe  58  FR  17495,  17496.  n.7  (April  5.  1993) 
citing,  for  example,  NFA  Compliance  Rule  2-28, 
CME  rule  874  and  Commodity  Exchange  hic.  rule 
5  14  (addressing  risk  disclosure  requirements 
applicable  to  foreign  futures  and  options  as  a  result 
of  trading  linkages  between  domestic  and  foreign 
exchanges).  See  also  CME  rule  577  and  Chicago 
Board  of  Trade  rule  9A.20  which  address  the  risk 
disclosure  requirements  applicable  to  users  of 
CLOBEX,  and  New  York  Mercantile  Exchange  rule 
f>.22  which  addresses  the  risk  disclosure 
requirements  applicable  to  the  users  of  the  .ACCESS 
tlectronic  trading  system. 

soSeeSa  FR  46911  (November  21.  1988).  The 
Commission  stated  that  the  subordination 
agreement  discussed  in  Financial  and  Segregation 
Interpretation  No.  12  may  be  incorporated  into  the 
rule  190.10(c)  bankruptcy  disclosure  document  or 
separately  executed.  W.  at  46913—46914. 

^'  Separate  acknowledgement  of  the  rule 
190.10(c)(2)  disclosure  statement  In  this  context  is 
a  substitute  for  execution  of  a  separate 
subordination  agreement. 

-' W..  citing  "Financial  and  Segregation 
Interpretation  No.  12." 


account  materials,  as  long  as  the  rule 
1.55  risk  disclosure  statement  appears 
as  the  cover  page  or  the  first  page,  and 
is  the  only  material  on  such  page,  by 
which  it  means  the  page  immediately 
following  the  cover  page. 

As  the  generic  statement  requires 
approximately  two  pages  of  printed  text.. 
the  statement  may  appear  on  more  than 
one  page,  provided  that  it  is  the  only 
text  that  appears  on  those  pages. 

Application  to  Rule  30.3  and  30.10 
Orders 

After  the  effective  date  of  these  rule 
amendments,  all  firms  operating 
pursuant  to  confirmed  rule  30.10 
relief,23  and  firms  complying  with  the 
terms  of  an  outstanding  order  under  rule 
30.3  may  elect  to  use  the  generic  risk 
disclosure  statement  or  the  risk 
disclosure  statements  mandated  by  rules 
1.55  and  33.7  and  applicable 
Commission  orders,  as  appropriate.^* 

Timetable  for  Implementation 

Under  the  most  recent  disclosure 
revisions,  the  Commission  stated  that 
firms  would  be  permitted  to  use  existing 
disclosure  statements  (i.e.,  either 
separate  rule  1.55.  30.6.  33.7  and 
1 90.10(c)  documents)  up  to  and 
including  July  1,  1994.25 

Although  the  Commission  intends  for 
the  current  rulemaking  to  take  effect 
upon  the  publication  of  this  Federal 
Register  release,  the  Commission  is 
permitting  firms  for  a  period  not  to 
exceed  sixty  days  after  the  date  herein 
to  continue  to  use  the  separate 
statements  contained  in  rules  1.55  and 
30.6. 

Accordingly,  after  the  date  herein, 
firms  may  use  either  the  new  generic 
risk  disclosvue  statement  or  the  revised 
rule  1.55  risk  disclosure  statement 
(which  incorporates  the  rule  30.6 
disclosure  statement)  or,  for  a  period  not 
to  exceed  sixty  days  after  the  effective 
date  of  this  Federal  Register  release,  the 
separate  rule  1.55  and  rule  30.6  risk 
disclosure  statements  to  comply  with 
relevant  risk  disclosure  obligations.^e 


^^  Firms  operating  pursuant  to  Commission  rule 
30.10  relief  had  been  permitted  to  comply  with  the 
risk  disclosure  requirements  set  forth  in  the 
relevant  Commission  orders,  i.e.,  they  could 
continue  to  use  the  text  of  rule  30.6  as  published 
prior  to  the  1993  revisions  to  Commission  rules 
1.55  and  30.6  (which  incorporated  the  rule  30.6 
disclosures  for  foreign  futures  into  the  rule  1.55 
disclosures  for  domestic  futures)  (see  58  FR  17496 
(April  5,  1993)). 

"See.  e.^  .  CFTC  Advisory  No.  90-1  (1987-1990 
Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CCH)  124.597 
(disclosure  statement  relating  to  the  deferred 
payment  of  option  premiums  for  options). 

"SeeSSFR  17495,  17497  (April  5,  1993). 

2*  See  no  action  letter  of  the  CFTC's  Division  of 
Trading  and  Markets  dated  June  8.  1994  regarding 
the  July  1.  1994  effective  date  of  the  revised  rule 
1.55  risk  disclosure  statement. 


Amendment  of  CFR 

A.  Papen\x>rk  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA),  44  U.S.C.  3501  et  seq..  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  The 
amendments  to  rules  1.55,  33.7  and 
190.10  do  not  change  the  burdens 
associated  vdth  those  rules.  The  groups 
of  rules  of  which  they  are  a  part  have 
the  following  burdens: 
Rule  33.7— (3038-0007) 
Average  Burden  Hours  Per 

Response — 50.32 
Number  of  Respondents — 190,197 
Frequency  of  Response — Occasionally 
Rule  190.10— (3038-0021) 
Average  Burden  Hours — 0.35 
Number  of  Respondents — 802 
Frequency  of  Response — Occasionally 
No  additional  burden  is  associated 
with  the  amendments  to  rules  33.7 
and  190.10. 

The  burden  associated  with  the  group 
which  encompasses  rules  1.55, 180.3 
and  rule  1.65  is: 

Rules  1.55, 180.3  and  1.65 — (3038- 
0022) 
Average  Burden  Hours  Per 

Response — 613.26 
Number  of  Respondents — 4295 
Frequency  of  Response — Occasionally 
No  additional  burden  is  associated 
with  the  amendments  to  rule  1.55. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  §  601  et  seq.,  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  these  rules  on  small 
business.  In  this  connection,  the 
Commission  previously  has  determined 
that  FCMs  and  Commodity  Pool 
Operators  should  not  be  considered 
small  entities  for  purposes  of  the  RFA.27 
With  respect  to  IBs  and  Commodity 
Trading  Advisors  (CTAs),  the 
Commission  has  stated  that  it  would 
evaluate  within  the  context  of  each 
proposal  whether  all  or  some  IBs  and 
CTAs  should  be  considered  small 
entities,  and  if  so,  that  it  would  analyze 
the  economic  impact  on  them  of  any 
rule.28  Because  the  proposed 
amendments  to  the  Commission  rules 
discussed  herein  will  not  result  in  any 
significant  additional  burdens  to  the 
above  mentioned  registrants  and  may  in 
practice  result  in  a  reduction  of  certain 


»"47  FR  18618  (April  30.  1982). 
"W.  (CTAs)  and  48  FR  35248,  35276  (August  3. 
1983)  (IBs). 
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existing  burdens,  the  Commission 
believes  that  the  proposed  rule 
amendments  will  n^X  have  a  significant 
economir  impact  ort  such  entities. 
Therefore,  pursuant  I  to  section  3(a)  of 
the  RFA.  5  U.S.C.  §ft05(b).  the  Acting 
Chairman  of  the  Coi|iinission  certifies 
that  these  proposed  tvle  amendments 
will  not  have  a  significant  economic 
impact  on  a  substan  ial  number  of  small 
entities. 


List  of  Subjects 

17  CFR  Parti 


tun  s, 


Commodity  fut 
exchange-traded  coiti 
transactions. 

17  CFR  Part  33 


Commodity  futuit  s.  Domestic 
exchange-traded  cor  imodity  option 
transactions. 


17  CFB  Part  190 
Bankruptc>'. 

In  consideration 
pursuant  to  the  authbrity 
the  Commodity  Excl  ange 
particular,  sections 
and  8a  of  the  Act.  as 
2.  6b.  6d.  6fand  12a 
hereby  amends  Cha^^i 
the  Code  of  Federal 
follows: 


1,  Domestic 
modity  option 


the  foregoing  and 
contained  in 
Act.  and  in 
a)(l).4b.4d.4f 
amended.  7  U.S.C. 
the  Commission 
er  I  of  Title  17  of 
Regulations  as 


n 


PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 


1.  The  authority  citation 
continues  to  read  as 


for  part  1 
bllows: 


AuUiority:  7  U.S.C  \k 
6b.  6c.  6d.6e.  6f.  6g.6h, 
6n.  6o.  6p.  7.  7a.  7b,  8 
13a-l.  16.  16a,  19.21.  * 


2.  Section  1.55  is 
paragraph  (c)  and  by 


a  mended  by  revising 
adding  a  new 
Appendix  A  to  read  i  is  follows: 

§  1.55    Distribution  of  'Risk  Disclosure 
Statement"  by  futures  tommlsslon 
merchants  and  Introdujcing  brokers. 


1.  2.  Za.  4. 4a.  6. 6a, 
6i.  6j.6k.6l.6m. 
K  12. 12a.  12c,  13a. 
and  24 


may  approve  for 
disclosure 

paragraph  (b)  of 
losure  statement 
ore  foreign 

self-regulatory 
immission 


(c)  The  Commissi 
use  in  lieu  of  the  ris! 
document  required 
this  section  a  risk  di 
approved  by  one  or 
regulatory  agencies 
organizations  if  the 
determines  that  such  risk  disclosure 
statement  is  reasonaqly  calculated  to 
provide  the  disclosune  required  by 
paragraph  (b)  of  this  Section.  Notice  of 
risk  disclosure  statements  that  may  be 
used  to  satisfy  Comniission  disclosure 
requirements,  what  rfquirements  such 
statements  meet  and  the  jurisdictions 


w^l^ch  accept  each  format  will  be  set 
forth  in  appendix  A  to  this  section. 


Appendix  A  to  CFTC  Rule  1.55(c)— 
Generic  Risk  Disclosure  Statement 

Risk  Disclosure  Statement  for  Futures 
and  Options 

This  brief  statement  does  not  disclose 
all  of  the  risks  and  other  significant 
-  aspects  of  trading  in  futures  and 
options.  In  light  of  the  risks,  you  should 
undertake  such  transactions  only  if  you 
understand  the  nature  of  the  contracts 
(and  contractual  relationships)  into 
which  you  are  entering  and  the  extent 
of  your  exposure  to  risk  Trading  in 
futures  and  options  is  not  suitable  for 
many  members  of  the  public.  You 
should  carefully  consider  whether 
trading  is  appropriate  for  you  in  light  of 
your  experience,  objectives,  financial 
resources  and  other  relevant 
circumstances. 

Futures  jj 

1.  Effect  of  'Leverage'  or  'Gearing* 

Transactions  in  futures  carry  a  high 
degree  of  risk.  The  amount  of  initial 
margin  is  small  relative  to  the  value  of 
the  futures  contract  so  that  transactions 
are  'leveraged'  or  'geared'.  A  relatively 
small  market  movement  will  have  a 
proportionately  larger  impact  on  the  . 
funds  you  have  deposited  or  will  have 
to  deposit:  this  may  work  against  you  as 
well  as  for  you.  You  may  sustain  a  total 
loss  of  initial  margin  funds  and  any 
additional  funds  deposited  %vith  the 
firm  to  maintain  your  position.  If  the 
market  moves  against  your  position  or 
margin  levels  are  increased,  you  may  be 
called  upon  to  pay  substantial 
additional  funds  on  short  notice  to 
maintain  your  position.  If  you  fail  to 
comply  with  a  request  for  additional 
funds  within  the  time  prescribed,  your 
position  may  be  liquidated  at  a  loss  and 
you  will  be  liable  for  any  resulting 
deficit. 

2.  Risk-reducing  orders  or  strategies 

The  placing  of  certain  orders  (e.g. 
'stop-loss'  orders,  where  permitted 
under  local  law,  or  'stop-limit'  orders) 
which  are  intended  to  limit  losses  to 
certain  amounts  may  not  be  effective 
because  market  conditions  may  make  it 
impossible  to  execute  such  orders. 
Strategies  using  combinations  of 
positions,  such  as  'spread'  and  'straddle" 
positions  may  be  as  risky  as  taking 
simple  'long'  or  'short'  positions. 


Options 

3.  Variable  degree  of  risk 

Transactions  in  options  carry  a  high 
degree  of  risk.  Purchasers  and  sellers  of 
options  should  familiarize  themselves 
with  the  type  of  option  (i.e.  put  or  call) 
which  they  contemplate  trading  and  the 
associated  risks.  You  should  calculate 
the  extent  to  which  the  value  of  the 
options  must  increase  for  your  position 
to  become  profitable,  taking  into 
account  the  premium  and  all  transaction 
costs. 

The  purchaser  of  options  may  offset 
or  exercise  the  options  or  allow  the 
options  to  expire.  The  exercise  of  an 
option  results  either  in  a  cash  settlement 
or  in  the  purchaser  acquiring  or 
delivering  the  underlying  interest.  If  the 
option  is  on  a  future,  the  purchaser  will 
acquire  a  futures  position  with 
associated  liabilities  for  margin  (see  the 
section  on  Futures  above).  If  the 
purchased  options  expire  worthless,  you 
will  suffer  a  total  loss  of  your 
investment  which  will  consist  of  the 
option  premium  plus  transaction  costs. 
If  you  are  contemplating  purchasing 
deep-out-of-the-money  options,  you 
should  be  aware  that  the  chance  of  such 
options  becoming  profitable  ordinarily 
is  remote. 

Selling  ('vn-iting*  or  'granting')  an     .^ 
option  generally  entails  considerably 
greater  risk  than  purchasing  options. 
Although  the  premium  received  by  the 
seller  is  fixed,  the  seller  may  sustain  a 
loss  well  in  excess  of  that  amount.  The 
seller  will  be  liable  for  additional 
margin  to  maintain  the  position  if  the 
market  moves  imfavorably.  The  seller 
will  also  be  exposed  to  the  risk  of  the 
purchaser  exercising  the  option  and  the 
seller  will  be  obligated  to  either  settle 
the  option  in  cash  or  to  acquire  or 
deliver  the  underlying  interest.  If  the 
option  is  on  a  future,  the  seller  will 
acquire  a  position  in  a  future  with 
associated  liabilities  for  margin  (see  the 
section  on  Futures  above).  If  the  option 
is  'covered'  by  the  seller  holding  a 
corresponding  position  in  the 
underlying  interest  or  a  future  or 
another  option,  the  risk  may  be  reduced. 
If  the  option  is  not  covered,  the  risk  of 
loss  can  be  unlimited. 

Certain  exchanges  in  some 
jurisdictions  permit  deferred  payment  of 
the  option  premium,  exposing  the 
purchaser  to  liability  for  margin 
payments  not  exceeding  the  amount  of  - 
the  premium.  The  purchaser  is  still 
subject  to  the  risk  of  losing  the  premium 
and  transaction  costs.  When  the  option 
is  exercised  or  expires,  the  purchaseris 
responsible  for  any  unpaid  premium 
outstanding  at  that  time. 
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Additional  risks  common  to  futures  and 
options 

4.  Terms  and  conditions  of  contracts 

You  should  ask  the  firm  with  which 
you  deal  about  the  terms  and  conditions 
of  the  specific  futures  or  options  which 
you  are  trading  and  associated 
obligations  (e.g.  the  circumstances 
under  which  you  may  become  obligated 
to  make  or  take  delivery  of  tlie 
underlying  interest  of  a  futures  contract 
and,  in  respect  of  options,  expiration   ' 
dates  and  restrictions  on  the  time  for 
exercise).  Under  certain  circumstances 
the  specifications  of  outstanding 
contracts  (including  the  exercise  price 
of  an  option)  may  be  modified  by  the 
exchange  or  clearing  house  to  reflect 
changes  in  the  underlying  interest. 

5.  Suspension  or  restriction  of  trading 
and  pricing  relationships 

Market  conditions  (e.g.  illiquidity) 
and/or  the  operation  of  the  rules  of 
certain  markets  (e.g.  the  suspension  of 
trading  in  any  contract  or  contract 
month  because  of  price  limits  or  "circuit 
breakers")  may  increase  the  risk  of  loss 
by  making  it  difficult  or  impossible  to 
effect  transactions  or  liquidate/offset 
positions.  If  you  have  sold  options,  this 
may  increase  the  risk  of  loss. 

Further,  normal  pricing  relationships 
-  between  the  underlying  interest  and  the 
future,  and  the  underlying  interest  and 
the  option  may  not  exist.  This  can  occur 
when,  for  example,  the  futures  contract 
underlying  the  option  is  subject  to  price 
limits  while  the  option  is  not.  The 
absence  of  an  underlying  reference  price 
may  make  it  difficult  to  judge  "fair" 
value. 

fi.  Deposited  cash  and  property 

You  should  familiarize  yourself  with 
the  protections  accorded  money  or  other 
property  you  deposit  for  domestic  and 
foreign  transactions,  particularly  in  the 
event  of  a  firm  insolvency  or 
bankruptcy.  The  extent  to  which  you 
may  recover  your  money  or  property 
may  be  governed  by  specific  legislation 
or  locai  rules.  In  some  jurisdictions, 
property  which  had  been  specifically 
identifiable  as  your  own  will  be  pro- 
rated in  the  same  manner  as  cash  for 
purposes  of  distribution  in  the  event  of 
a  shortfall. 

7.  Commission  and  other  charges 

Before  you  begin  to  trade,  you  should 
obtain  a  clear  explanation  of  all 
commission,  fees  and  other  charges  for 
which  you  wall  be  fiable.  These  charges 
will  affect  your  net  profit  (if  any)  or 
increase  your  loss. 
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Additional  risks  common  to  futures  and 
options 

4.  Terms  and  conditions  of  contracts 

You  should  ask  the  firm  with  which 
you  deal  about  the  terms  and  conditions 
of  the  specific  futures  or  options  which 
you  are  trading  and  associated 
obligations  (e.g.  the  circumstances 
under  which  you  may  become  obligated 
to  make  or  take  delivery  of  tlie  i 

underlying  interest  of  a  futures  contract 
and,  in  respect  of  options,  expiration   ' 
dates  and  restrictions  on  the  time  for 
exercise).  Under  certain  circumstances 
the  specifications  of  outstanding 
contracts  (including  the  exercise  price 
of  an  option)  may  be  modified  by  the 
exchange  or  clearing  house  to  reflect 
changes  in  the  underlying  interest. 

5.  Suspension  or  restriction  of  trading 
and  pricing  relationships 

Market  conditions  (e.g.  illiquidity) 
and/or  the  operation  of  the  rules  of 
certain  markets  (e.g.  the  suspension  of 
trading  in  any  contract  or  contract 
month  because  of  price  limits  or  "circuit 
breakers")  may  increase  the  risk  of  loss 
by  making  it  difficult  or  impossible  to 
effect  transactions  or  liquidate/offeet 
positions.  If  you  have  sold  options,  this 
may  increase  the  risk  of  loss. 

Further,  normal  pricing  relationships 
-  between  the  underiying  interest  and  the 
future,  and  the  underiying  interest  and 
the  option  may  not  exist.  This  can  occur 
when,  for  example,  the  futures  contract 
underlying  the  option  is  subject  to  price 
limits  while  the  option  is  not.  The 
absence  of  an  underiying  reference  price 
may  make  it  difficult  to  judge  "fair" 
value. 

fi.  Deposited  cash  and  property 

You  should  familiarize  yourself  with 
the  protections  accorded  money  or  other 
property  you  deposit  for  domestic  and 
foreign  transactions,  particularly  in  the 
event  of  a  firm  insolvency  or 
bankruptcy.  The  extent  to  which  you 
may  recover  your  money  or  property 
may  be  governed  by  specific  legislation 
or  local  rules.  In  some  jurisdictions, 
property  which  had  been  specifically 
identifiable  as  your  own  will  be  pro- 
rated in  the  same  manner  as  cash  for 
purposes  of  distribution  in  the  event  of 
a  shortfall. 

7.  Commission  and  other  charges 

Before  ypu  begin  to  trade,  you  should 
obtain  a  clear  explanation  of  all 
commission,  fees  and  other  charges  for 
which  you  wall  be  fiable.  These  charges 
will  affect  your  net  profit  (if  any)  or 
increase  your  loss. 


8.  Transactions  in  other  jurisdictions 

Transactions  on  markets  in  other 
jurisdictions,  including  markets 
formally  linked  to  a  domestic  market, 
may  expose  you  to  additional  risk.  Such- 
markets  may  be  subject  to  regulation 
which  may  offer  different  or  diminished 
investor  protection.  Before  you  trade 
you  should  enquire  about  any  rules 
relevant  to  your  particular  transactions. 
Your  local  regulatory  authority  will  be 
unable  to  compel  the  enforcement  of  the 
rules  of  regulatory  authorities  or 
markets  in  other  jurisdictions  where 
your  transactions  have  been  effected. 
You  should  ask  the  firm  with  which  you 
deal  for  details  about  the  types  of 
redress  available  in  both  your  home 
jurisdiction  and  other  relevant 
jurisdictions  before  you  start  to  trade. 

9.  Currency  risks 

The  profit  or  loss  in  transactions  in 
foreign  currency-denominated  contracts 
(whether  they  are  traded  in  your  own  or 
another  jurisdiction)  will  be  affected  by 
fluctuations  in  currency  rates  where 
there  is  a  need  to  convert  from  the 
currency  denomination  of  the  contract 
to  another  currency. 

10.  Trading  facilities 

Most  open-outcry  and  electronic 
trading  facilities  are  supported  by 
computer-based  component  systems  for 
the  order-routing,  execution,  matching, 
registration  or  clearing  oT  trades.  As 
with  all  facilities  and  systems,  they  are 
vulnerable  to  temporary  disruption  or 
failure.  Your  ability  to  recover  certain 
losses  may  be  subject  to  limits  on 
liability  imposed  by  the  system 
provider,  the  market,  the  clearing  house 
aijd/or  member  firms.  Such  limits  may 
vary:  you  should  ask  the  firm  with 
which  you  deal  for  details  in  this 
respect. 

1 1.  Electronic  trading 

Trading  on  an  electronic  trading 
system  may  differ  not  only  from  trading 
in  an  open-outcry  market  but  also  ft-om 
trading  on  other  electronic  trading 
systems.  If  you  undertake  transactions 
on  an  electronic  trading  system,  you 
will  be  exposed  to  risks  associated  with 
the  system  including  the  failure  of 
hardware  and  software.  The  result  of 
any  system  failure  may  be  that  your 
order  is  either  not  executed  according  to 
your  instructions  or  is  not  executed  at 
all. 

1 2.  Off-exchange  transactions 

In  some  jurisdictions,  and  only  then 
_in  restricted  circumstances,  firms  are 
permitted  to  effect  off-exchange 
transactions.  The  firm  with  which  you 
deal  may  be  acting  as  your  counterparty 


to  the  transaction.  It  may  be  difficult  or 
impossible  to  liquidate  an  existing 
position,  to  assess  the  value,  to 
determine  a  fair  price  or  to  assess  the 
exposure  to  risk.  For  these  reasons,  ^ 
these  transactions  may  involve 
increased  risks.  Off-exchange 
transactions  may  be  less  regulated  or 
subjet^t  to  a  separate  regulatory  regime. 
Before  you  undertake  such  transactions, 
you  should  familiarize  yourself  with 
applicable  rules  and  attendant  risks. 
I  hereby  acknowledge  that  I  have 
received  and  understood  this  risk 
disclosure  statement. 


Date 


Signature  of  Customer 


[The  following  language  should  be 
printed  on  a  page  other  than  the  pages 
containing  the  disclosure  language 
above  and  may  be  omitted  from  the 
required  disclosure  statement] 

This  disclosure  document  meets  the 
risk  disclosure  requirements  in  the 
jurisdictions  identified  below  ONLY  for 
those  instruments  which  are  specified. 
United  States:  commodity  futures  and 
options  on  commodity  futures  subject 
to  the  Commodity  Exchange  Act 
lother  jurisdictions:  etc.] 

PART  33— REGULATION  OF 
DOMESTIC  EXCHANGE-TRADED 
COMMODITY  OPTION  TRANSACTIONS 

3.  The  authority  citation  for  this  part 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2.  4.  6.  6a,  6b,  6c. 
6d.  6e,  6f,  6g,  6h.  6i.  6j,  6k.  61,  6m,  6n.  6o. 
7.  7a,  7b,  8,  9.  11.  12a.  12c,  13a,  13a-l.  13b. 
19  and  21,  unless  othenvise  noted. 

4.  Section  33.7  is  amended  by  revising 
paragraph  (a)(l)(i)  as  follows: 

§  33.7    Disclosure. 

(a)(1)*   *   ' 

(i)  Furnishes  the  option  cu.stomer 
with  a  separate  written  disclosure 
statement  as  set  forth  in  this  section  or 
another  statement  approved  under 
§  1.55(c)  of  this  chapter  and  set  forth  in    • 
appendix  A  to  §  1.55  which  the 
Commission  finds  satisfies  this 
requirement,  or  includes  either  such 
statement  in  a  booklet  containing  the 
customer  account  agreement  and  other 
disclosure  statements  required  by 
Commission  rules;  provided,  however, 
that  if  the  statement  contained  in  §33.7 
is  used  it  must  follow  the  statement 
required  by  §  1.55;  and 


PART  190— BANKRUPTCY  RULES 

5.  The  authority  citation  for  part  190 
continues  to  read  as  follows: 
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2.  4a.  6c.  6d.  6g.  7. 
11  U.S.C  362,  546. 


Authority:  7  U.S  C.  la 

7a.  12. 19.  23,  and  24 1 
548.  556  and  761-766. 

6.  Section  190.10  i^  amended  by 
revising  paragraph  (cIl)  as  follows: 

§190.10    General. 

•  •        •        * 

(c)(1)  Disclosure  statement  for  non- 
cash margin.  (1)  Except  as  provided  in 
§§  1.65,  no  commodit)'  broker  (other 
than  a  clearing  organisation]  may  accept 
property  other  than  cash  from  or  for  the 
account  of  a  customer  to  margin, 
guarantee,  or  secure  a  commodity 
contract  unless,  the  cc  mmodity  broker 
first  furnishes  the  cuslomer  with  the 
disclosure  statement  a  et  forth  in 
paragraph  (cK2)  of  thii;  section  in 
boldface  print  in  at  le<  st  10  point  type 
which  may  be  provided  as  either  a 
separate,  written  document  or 
incorporated  into  the  customer 
agreement,  or  with  an<>ther  statement 
approved  under  §  ISSlc)  of  this  chapter 
and  set  forth  in  appen  lix  A  to  §  1.55 
which  the  Commission  Hnds  satisfies 
this  requirement. 

•  «        *        • 

Issued  in  Washington.  DC.  on  }une  28, 
1994  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
|FR  Doc.  94-16119  Filed  p-1-94;  8:45  am) 
BILUNC  CODE  «3S1-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  90  and  91 

Revitalizing  Base  Closure 
Communities  and  Coifimunity 
Assistance 


agency:  Office  of  the 
Defense,  DoD. 

ACTION:  Interim  final 
comment  period. 


J  ecretary  of 
rfle;  extension  of 


Wednes<  ay 


summary:  On 
the  Department  of 
interim  final  rule  (59 
proposed  rule  (59  FR 
Revitalizing  Base  Clos 
Public  comments  on 
final  rule  and  the 
required  by  July  5 
period  on  the  interim 
extended  until  August 
the  high  level  of  intere  A. 
of  the  issues  raised  in 
received  to  date  and 
hold  a  public  hearing 
the  final  rule.  The 
the  proposed  rule  is 
and  expires  on  July  5, 


IMt 


,  April  6.  1994, 
published  an 
16123) and  a 
57)  regarding 
i^re  Communities, 
the  interim 
rule  were 
The  comment 
f  nal  rule  is  being 
1994,  due  to 
the  complexity 
]  lublic  comments 

s  decision  to 
b  efore  publishing 
period  on 
being  extended 
994. 


Defense 

FR 

IBl 

Jiire 

b<^ 

propjsed 
1991 


DoD 


com  tnent 
net 


DATES:  Comments  on  the  interim  final 
rule  must  now  be  received  by  August  5, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Klelman  or  Frank  Savat, 
telephone  703-614-5356. 

Dated:  June  28.  1994. 
L.M.  ByniuB. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  94-16117  Filed  7-1-94;  8:45  ami 

BILLING  CODE  5000-«4-M 

32  CFR  Parts  383  and  389 
Organizational  Charters 

AGENCY:  Office  of  the  Secretary  of 
Defense,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Defense 
hereby  removes  32  CFR  parts  383  and 
389  concerning  internal  organizations. 
These  parts  have  served  the  purpose  for 
which  they  were  intended  and  are  no 
longer  valid. 

EFFECTIVE  DATE:  July  5. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  L.M. 
Bynum,  Correspondence  and  Directives 
Directorate,  1155  Defense  Pentagon, 
Washington,  DC  20301-1155  (703-697- 
4111). 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  383  and 
389 

Organization  and  functions 
(Government  agencies). 

PARTS  383  AND  389— {REMOVED] 

Accordingly,  by  the  authority  of  10  . 
use.  301,  32  CFR  parts  383  and  389 
are  removed. 

Dated:  June  29, 1994. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

X)fficer.  Department  of  Defense. 

[FR  Doc.  94-16190  Filed  7-1-94;  8:45  amj 

BILUNG  CODE  SOOtMVMM 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  3 

RIN  2900-AG81 


Active  Military  Service  Certified  Under 
Section  401  of  Public  L^w  95-202 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its  regulations 


concerning  persons  who  are  included  as 
having  served  on  active  duty.  The  need 
for  this  action  results  from  recent 
decisions  of  the  Secretary  of  the  Air 
Force  that  the  service  of  the  group 
known  as  "U.S.  Qvilian  Fli^t  Crew 
and  Aviation  Groimd  Support 
Employees  of  Northwest  Airlines.  Who 
Served  Overseas  as  a  Result  of 
Northwest  Airline's  Contract  with  the 
Air  Transport  Command  during  the 
Period  December  14, 1941  through 
August  14. 1945,"  and  the  group  known 
as  "U.S.  Qvilian  Female  Employees  of 
the  U.S.  Army  Nurse  Corps  While 
Serving  in  the  Defense  of  Bataan  and 
Corregidor  during  the  Period  January  2. 
1942  to  February  3.  1945."  constitutes 
active  military  service  in  the  Armed 
Forces  of  the  United  States  for  purposes 
of  all  laws  administered  by  VA.  The 
effect  of  this  action  Is  to  confer  veteran 
status  for  VA  benefit  piuposes  on  former 
members  of  these  groups  who  were 
discharged  imder  honorable  conditions. 
EFFECTIVE  DATE:  The  efi^ective  date  is 
December  13.  1993.  the  date  on  which 
the  Secretary  of  the  Air  Force 
determined  that  such  service  constitutes 
active  duty. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge.  Consultant.  Regulations 
Staff.  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration.  810  Vermont  Avenue 
NW..  Washington.  EX:  20420.  telephone 
(202)  273-7210. 

SUPP1.EMENTARY  INFORMATION:  Section 
401  of  Public  Law  95-202  authorized 
the  Secretary  of  Defense  to  determine 
whether  the  service  of  members  of 
civilian  or  contractual  groups  shall  be 
considered  active  duty  for  the  purposes 
of  all  laws  administered  by  VA. 
A  notice  of  certification  of  the 
following  group  by  the  Secretary  of  the 
Air  Force  appeared  in  the  Federal 
Register  of  January  4, 1994  (59  FR  297): 
U.S.  Civilian  Flight  Crew  and  Aviation 
Ground  Support  Employees  of 
Northwest  Airlines.  Who  Served 
Overseas  as  a  Result  of  Northwest 
Airline's  Contract  with  the  Air 
Transport  Command  during  the  Period 
December  14. 1941  through  August  14. 
1945. 

A  notice  of  certification  of  the 
following  group  by  the  Secretary  of  the 
Air  Force  appeared  in  the  Federal 
Register  of  January  4, 1994  (59  FR  298): 
U.S.  Civilian  Female  Employees  of  the 
U.S.  Army  Nurse  Corps  While  Serving 
in  the  Defense  of  Bataan  and  Corregidor 
During  the  Period  January  2. 1942  to 
February  3, 1945. 

VA  is  issuing  a  final  rule  to  amend  the 
provisions  of  38  CFR  3.7(x).  Because 
this  change  implements  determinations 


of  the  Secretary  of  the  Air  Force  in 
accordcUice  with  Public  Law  95-202. 
T-vhich  are  binding  on  VA,  publication  as 
a  proposal  is  unnecessary. 

Since  a  notice  of  proposed  rulemaking 
is  imnecessary  and  will  iu)t  be 
published,  this  amendntent  is  not  a 
"rule"  as  defined  in  and  made  subject 
to  the  Regulatory  Flexibility  Act  (JIFA), 
5  U.S.C.  601(2).  In  any  case,  this 
regulatory  amendment  will  not  have  n 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  RFA,  5  U.S.C. 
601-612.  This  amendment  will  not 
directly  affect  any  small  entitv. 

There  is  no  affected  Catalog  of  Federal 
Domestic  Assistance  program  nurabw. 

List  'of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Handicapped, 
Health  care.  Pensions.  Veterans. 

Approved:  June  16. 1994. 
Jesse  Brown, 
Secretory  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamhle,  38  CFR  part  3  is  amended  to 
read  as  follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indetnnity 
Compensation 

l.The  authority  citation  for  part  3., 
subpart  A  continues  to  read  as  follows: 

AuthociJy:  38  U.S.C.  501(a),  wnless 
otherwise  noted. 

2.  In  §  3.7,  remove  the  authoriity 
citation  that  appears  after  paragraph 
(x)(23)  and  insert  new  paragraphs 
()f)(27)  and  (x){28)  and  an  authority 
citation  to  read  as  follows:    . 

§3.7    Persons tnduded. 

*        *        ■*        •     .  *    ■  _ 

(x)  Active  military  ser\icf  certified  as 
such  under  section  401  of  Pub.  L.-9B- 
202.  •  •  • 

(27)  U.S.  Ci%-ihan  Flight  Crew  and 
Aviation  Ground  Support  Employees  of 
Northwest  Airlines,  Who  Served 
Overseas  as  a  Result  of  Northwest 
Airline's  Contract  with  the  Air 
Transport  Command  during  the  Period 
December  14,  1941  through  August  14, 
1945. 

(28)  U.S.  Civilian  Female  Employees 
of  the  U.S.  Army  Nnrse  Corps  While 
Serving  in  the  Itefense  of  fiataan  and 
Corregidor  During  the  Period  Januaiy  2, 
1942  to  February  3. 1945. 

(Authorin':  Sec.  401.  Pub.  L. '95-202.  91  Stat. 
1450) 
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of  the  Secretary  of  the  Air  Force  in 
accordioice  withPublic  Law  95-202, 
"vvhich  are  binding  on  VA,  publication  as 
a  proposal  is  annecessary. 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  wiU  not  be 
published,  this  amendment  is  not  a 
"rulfi"  as  defined  in  and  made  subjeot 
to  the  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601(2).  In  any  case,  this 
regulatory  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  -entities  as 
they  are  defined  in  the  RFA,  5  tJ.S.C. 
601-612.  This  amendment -will  not 
directly  affect  any  small  entity. 

There  is  no  affected  Catalog  of  Federal 
Domestic  Assistance  program  number. 

List  'of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped. 
Health  care.  Pensions,  Veterans. 

Approved:  June  ID.  19S4. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  to 
read  as  follows: 

PART  3— AfJJUDtCATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

l.The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

AuJhorify:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  In  §  3.7,  remove  the  authority 
citation  that  appears  after  paragraph 
(x)(23)  and  insert  new  paragraphs 
(x)(27)  and  (x)(28)  and  «n  authority 
citation  to  read  as  follows: 

§3.7    Persons  induded. 

*         •        *        •      .  «      , 

(x)  Active  mititary  senice  certified  as 
siicb  under  section  401  ofPuh.  L.-95- 
202.  *  •  • 

(27)  U.S.  Civ-ihan  Flight  Ci«w  and 
Aviation  Gronnd  Support  Employees  of 
Northwest  Airlines,  Who  Sinved 
Overseas  as  a  Resolt  of  ^Northwest 
Airline's  Contract  with  the  Air 
Transport  Command  during  the  Period 
December  14. 1941  thisou^  August  14. 
1945. 

(28)  U.S.  Civilian  Female  Employees 
of  the  U.S.  Army  Nurse  Corps  While 
Serving  in  the  E)efense  of  fiataan  and 
Corregidor  Durii^  the  Period  January  2, 
1942  to  February  3, 1945. 

(Authority:  Sec.  401.  Pub.  L.  95-202.  91  Stat. 
1450) 
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ENVIRONMENTAL  PROTCCTION 
AGENCY 

40CFRPart52 

[NJ12-4-«314;  l«y9-2-«S15;  P«2-2-63t6; 
Vlt-S-6317;  ««L-«004-6] 

Clean  Air  Act  Approval  and 
PronfHilgation  of  Titte  V,  Section  507. 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
Region  2  States:  New  Jersey,  New 
York,  Puerto  Rfco,  and  the  U.S.  Virgin 
Islands 

AGENCY:  Environmental  Protetlion 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  finalizing  the 
conditional  approvals  to  each  state 
implementation  plan  (SIP)  revision 
submitted  by  the  States  of  New  Jersey 
and  the  U.S.  Virgin  Islands,  and  the  full 
approvals  toeach  state  SIP  revision 
submitted  by  New  York  and  the 
Commonwealth  of  Puerto  Rico  as 
proposed  in  the  Fedecal  Register  on 
December  21. 1993  for  the  purpose  of 
establishing  State  Small  Business 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistance 
Programs  (PROCaAMs).  The 
implementation  plans  were  submitted 
by  the  states  to  satisfy  the  Federal 
mandate  of  the  Clean  Air  Act  (CAA)  to 
ensure  that  small  businesses  have  access 
to  the  technical  assistance  and 
regulatory  information  necessary  to 
comply  with  the  CAA. 

EFFECTIVE  DATE:  This  action  is  effective 
on  August?,  1994. 

ADDRESSES:  Copies  of  all  of  the  States' 
submittals  and  EPA "s  technical  support 
documents  ate  available  for  inspection 
during  normal  business  hours  at  the 
EPA  Region  11  Office.  26  Federal  Plaza, 
room  505,  New  York,  New  York  10278. 
In  addition,  copies  of  a  specific  state 
submittal  and  EPA's  technical  support 
document  can  be  found  at  the 
appropriate  state  office  below: 
New  Jersej' — Office  of  4'ermit 
Information  and  Assistance,  New 
Jersey  Deptutment  of  Environmental 
Protection  and  Energy,  401  East  State 
Street,  Trenton,  NJ 08625-0423, 
Attention:  Chuck  McCarty. 
New  York— Bureau  of  Technical 
Services,  Air  Resources  Division,  New 
York  State  Department  of 
Environmental  Conservation.  50  Wolf 
Road.  Albany.  NY  12233,  Attention: 
Virginia  Rest. 
Puerto  Rico — Air  Programs  Area,Paerto 
Rico  Environmental  Quality  Board. 
Eurobank  Building.  431  Ponoe  de 


Leon  Avenue,  Hato  Rey,  PR  00910. 
Attention:  Fxanasco  Claudio. 
The  U.S.  Virgin  Islands — Virgin  Islands 
Department  of  Planning  and  Natural 
Resources,  Division  of  Environmemal 
Protection.  Buildmg  111.  Apartment 
114.  Water  Gut  Homes.  Christiansted. 
St.  Croix.  VI  00820.  Attention: 
Benjamin  Nazario. 
FOR  FURTMEW  INFORMATION  CONTACT: 
Steven  C  Riva.  Chief.  Permitting  and 
Toxics  Support  Section,  at  the  above 
EPA  address  or  at  telephone  number 
(212) 264-9356. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implememation  of  the  provisions  of 
the  Clean  Air  Act  (CAA).  as  amended  in 
1990.  will  require  regulation  of  many 
small  businesses  so  that  areas  may 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  frequendy  lack  the 
technical  exf)ertise  and  financial 
resources  necessary  to  evaluate  sucli 
regulations  and  to  determine  die 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  states 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM),  and  submit  this 
PROGRAM  as  a  revision  to  the  Federally 
approved  SIP.  hi  addition,  the  CAA 
directs  the  Environmental  Protection 
Agency  {EPA)  to  oversee  these  small 
business  assistance  programs  and  rejjort 
to  Congress  on  their  implementation 
The  requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
Title  V  of  the  C\A.  In  February  1992, 
EPA  issued  Guidelines  for  the 
Implementation  of  Section  507  of  the 
1990  Clean  Air  Act  Amendments  (Final 
Guidelines)  in  order  to  deUneate  the 
federal  and  state  roles  in  meeting  the 
new  statutory  provisions  and  as  a  tool 
to  provide  further  guidance  to  the  .states 
on  submitting  acceptable  SIP  revisions. 
The  States  of  New  Jersey,  New  York. 
Puerto  Rico,  and  the  U.S.  Virgin  Islands 
have  submitted  SIP  revisions  to  EPA  in 
order  to  satisfy  the  requirements  of 
section  507.  In  order  to  gain  full 
approval,  the  state  submittal  must 
provide  for  each  of  the  foUouing 
PROGRAM  components:  (1)  The 
establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Smell  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  pro<:ess; 
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and  (3)  the  creation 
Advisory  Panel  (CAIf) 
report  on  the  overall 
SBAP. 

EPA  proposed  to 
approve  New  Jersey'i 
Virgin  Islands'  SIPs 
New  York's  and  Pue^o 
the  establishment  of 
on  December  21, 1 
detailed  discussion 
PROGR-\M  and  EPA 
PROGRAMS  is  conta 
cited  Federal  Regist^" 

In  addition,  a  thi 
comment  period  was 
December  21, 1993 
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York's  PROGRAM. 
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effectiveness  of  the 
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II.  Summary  of  Subn  littals 

A.  New  Jersey 

New  Jersey  has  me 
requirements  of  section 
by  submitting  a  SIP 
11,  1993  that  impl 
PROGRAM  elements 
milestone  dates  for 
PROGRAM  elements 
November  15,  1994. ' 
adopted  by  the  New 
of  Environmental 
(DEPE)  on  January  11 
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Information  and 
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enati  legislation  in 
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members  to  the  CAP 
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B.  New  York 

New  York  has  met 
requirements  of  secti 
by  submitting  a  SIP 


IMI 


all  of  the 

507  of  the  CAA 
.'ision  on  January 

all  required 
or  delineates 
en  any  remaining 
will  be  enacted  by 
he  final  plan  was 
ersey  Department 

on  and  Energy 
1993. 
the  first 

t  by  locating  the 
Dffice  of  Permit 

and  by 
to  meet  the  six 
in  section  507(a) 
has  met  the 
ponent  and  the 
section  507(a)  of 
the  New  Jersey 

and  Economic 
Bu.siness 
Business 
To  meet  the  third 
t  and  section 
Jersey  will 
to  authorize 
CAP.  and 
ill  be  appointed 

15,  1994. 
Jersey  presently 

to  establish 
is  conditionally 
seciion  507 
will  be  granted 
a  CAP  has 
as  a  SIP 


•f 
Small 


Nt  w 
or  ier 


aul  lority 


I  esta  )lish 
sub  nitted 


ell  of  the 

0  n  507  of  the  CAA 
reti^ision  on  January 


11, 1993  that  implements  all  required 
PROGRAM  elements  or  delineates 
milestone  dates  for  when  any  remaining 
PROGRAM  elements  will  be  enacted  by 
November  15,  1994.  A  copy  of  New 
York's  adopted  legislation  authorizing 
the  PROGRAM  was  sent  as  a 
supplement  to  the  SIP  on  August  26, 
1993.  The  final  plan  was  adopted  by  the 
New  York  State  Department  of 
Environmental  Conservation  (DEC)  on 
January  11,  1993. 

New  York  has  met  the  first 
PROGRAM  component  by  locating  the 
SBAP  within  the  New  York  State 
Environmental  Facilities  Corporation 
(EFC)  with  oversight  provided  by  DEC's 
Small  Business  Section.  New  York  has 
also  committed  in  its  SIP  to  m.eet  the  six 
requirements  set  forth  in  section  507(a) 
of  the  CAA  for  the  Small  Business 
Assistance  Program.  New  York  has  met 
the  second  PROGRAM  component  and 
the  seventh  requirement  of  section 
507(a)  of  the  CAA  by  designating  the 
New  York  State  Department  of 
Economic  Development,  Division  of 
Small  Business,  to  be  the  Small 
Business  Ombudsman's  Office.  To  meet 
the  third  PROGRAM  component  and 
soction  507(e)  of  the  CAA.  New  York 
has  enacted  legislation  which  authorizes 
the  duties  of  the  CAP  and  the 
appointment  of  members.  Because  New 
York  has  met  all  requisite  requirements 
and  has  the  authority  to  implement  all 
PROGRAM  elements,  EPA  is  approving 
New  York's  section  507  program. 
However,  New  York  still  needs  to 
appoint  members  to  the  CAP.  which 
must  occur  no  later  than  November  15. 
1994. 

EPA  received  two  comments  on  New 
York's  revised  SIP  during  the  30  day 
public  comment  period.  The  comments 
have  been  evaluated  by  EPA,  and  a 
summary  of  the  comments  and  EPA's 
responses  are  set  forth  below. 

Comment  U1:  The  Environmental 
Facilities  Corporation  (EFC).  New 
York's  SB.\P  Office,  commented  that 
New  York's  PROGRAM  could  be 
strengthened  if  the  following  changes 
were  made  to  the  SIP:  (1)  The  SBAP  is 
evaluated  by  the  CAP  only  and  not  by 
the  state  Ombudsman;  and  (2)  the  SBAP 
is  able  to  address  the  CAP  directly  as  its 
own  representative  instead  of  the 
Ombudsman  acting  as  the  representative 
of  the  SBAP  before  the  CAP.  EFC 
believes  that  in  order  for  the  PROGRAM 
to  function  most  effectively,  the 
Ombudsman  and  SBAP  must  be 
partners  with  a  mutually  beneficial 
relationship.  However,  this  equal 
partnership  is  disturbed  under  New 
York's  PROGRAM  because:  the 
Ombudsman  has  evaluative  power  over 
the  SBAP;  and  the  SBAP  does  not  have 


the  power  to  represent  itself,  its  program 
and  its  efforts  directly  to  the  CAP,  but 
is  indirectly  represented  by  a  third 
voice,  the  Ombudsman. 

Response:  The  two  suggestions  raised 
by  EFC  have  been  carefully  considered 
by  EPA  and  DEC.  and  EPA  is  providing 
the  following  specific  responses. 

With  regards  to  the  first  suggestion. 
EPA  disagrees  with  the  concept  of  a 
state  Ombudsman  not  evaluating  the 
SBAP.  In  EPA's  Final  Guidelines,  EPA 
delineates  several  suggested  duties  of  an 
Ombudsman's  office.  Two  of  the  duties 
include:  conducting  independent 
evaluations  of  all  aspects  of  the  SBAP;- 
and  periodically  reviewing  the  work 
and  services  provided  by  the  SBAP  with 
trade  associations  and  small  business 
representatives.  One  of  EPA's  criteria  in 
determining  whether  the  state  office 
chosen  as  Ombudsman  can  adequately 
serve  in  its  duties  is  whether  the 
Ombudsman's  office  has  been  granted 
sufficient  independent  authority  to 
identify  problems  and  make 
recommendations  as  they  relate  to  the 
implementation  of  the  SBAP.  New  York 
has  met  EPA's  criteria  by  granting  the 
Ombudsman  the  above  evaluative  roles. 
Furthermore,  the  Ombudsman's  office, 
in  its  role  as  the  representative  of  small 
businesses,  is  the  place  where  small 
businesses  go  if  they  have  grievances 
regarding  the  SBAP  or  are  not  getting 
the  necessary  technical  assistance.  The 
Ombudsman  must,  therefore,  have  the 
authority  to  make  recommendations  on 
how  the  SBAP  can  be  more  effective. 
Thus.  EPA  believes  New  York's  SIP 
should  not  be  revised  to  remove  the 
Ombudsman's  ability  to  evaluate  the 
SBAP  as  such  an  evaluative  role  is 
imperative  for  the  Ombudsman's  Office 
to  be  a  true  representative  of  the  small 
business  community. 

With  regards  to  the  second  suggestion. 
New  York  had  always  intended  that  the 
SBAP  could  present  itself,  its  program 
and  its  efforts  directly  to  the  CAP.  The 
SIP  also  allows  for  each  small  business 
office  (including  the  SBAP, 
Ombudsman,  and  DEC)  to  provide  input 
to  the  CAP  in  the  form  of  progress 
reports,  pending  issues  and  proposed 
actions  for  the  CAP  to  use  during  its 
quarterly  or  semiannual  meetings. 
Nevertheless,  in  order  to  alleviate  any 
confusion,  New  York  submitted  a 
supplement  to  its  SIP  which  clarifies 
what  New  York  meant  when  stating  that 
the  "Ombudsman  will  serve  as  the 
representative  of  the  SBAP  to  the 
Compliance  Advisory  Panel."  The  word 
"representative"  in  this  phrase  means 
"overall  evaluator".  In  other  words,  the 
Ombudsman  will  provide  the  CAP  with 
an  overall  evaluation  of  the  SBAP.  The 
word  "representative"  is  not  meant  to 
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infer  that  the  Ombudsman  will  act  as 
the  agent  of  the  SBAP  before  the  CAP. 
The  supplemeitt  further  clarifies  that  the 
SBAP  can  present  itself  before  the  CAP 
to  explain  its  accomplishments,  make 
recommendations,  and  express  any 
program  needs. 

EPA  finds  that  the  structuie  as 
provided  in  New  York's  SIP  is 
acoeprtable  based  on  section  'S07  o(f  the 
CAA  and  EPA's  Final  Guidelines. 
Therefore,  EPA  is  finalizing  its  approval 
of  New  York's  PROGRAM. 

Comment  92:  The  Erie  County 
Environmental  Compliance  Services 
Program  commented  that  New  York's 
SBAP  should  be  encouraged  to  utilize 
the  services  of  local  agencies  that 
already  provide  assistance  to  small 
businesses  in  the  State.  The  Erie  County 
program,  as  well  as  several  other  local 
{JTOgrams throughout  New  York  State, 
already  successftiTly  provide  many  of 
the  services/functions  in  rendering 
technical  assistance  to  small  businesses 
as  proposed  for  the  SBAP.  The  Erie 
County  program  endorses  that  local 
programs  continue  to  receive  state  and 
federal  funds,  including  funds  to  be 
supported  by  Title  V  fees,  so  that  the 
local  programs  can  work  with  the  SBAP 
on  technical  assistance  to  the  small 
business  com  m  unity . 

Response;  EPA  supports  Erie  County's 
endorsement  that  New  York  use  existing 
local  infrastructures  as  a  means  to  reach 
out  to  the  small  business  community. 
New  Yonk  ako  endorses  the  concept. 
One  reason  DEC  chose  EFC  as  the  SBAP 
is  that  EFC  has  the  ability  to  subcontract 
with  local  agencies.  EFC  fully  intends  to 
Kmit  the  size  of  its  in-house  staff 
working  on  the  SBAP  and  will  use 
existing  local  progran^  to  perform 
audits  and  conduct  other  field  activities 
where  the  scope  and  volume  of  those 
activities  exceed  FFC's  in-bouse  staff 
capacity. 

C.  Puerto  Rico 

Puerto  Rico  "has  met  all  of  the 
requirements  of  section  507  of  the  CAA 
by  submitting  a  SIP  revision  on 
November  l*.  1992  that  implements  afl 
required  PROGRAM  elements  or 
delineates  milestone  dates  for  when  any 
remaining  PROGRAM  elements  will  be 
enacted  by  November  15. 1994. 
Supplemental  information  was  sent  on 
January  14,  1993  and  October  25, 1993, 
which  included  Puerto  Rico's  adopted 
legislation  authorizing  the  PROGRAM. 
The  final  plan  was  adopted  by  the 
Puerto  Rico  Environmeatal  Quality 
Board  (EQB)  on  November  4. 1992. 

Puerto  Rico  has  met  the  first 
PROGRAM  component  by  locating  the 
SBAP  within  EQB  "s  Planning  Division 
aiul  conunitting  in  its  SIP  torn eet  the 
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infer  that  .the  Ombudsman  urill  act  as 
the  agent  of  the  SB  AP  before  the  CAP. 
The  supplemeat  further  clarifies  that  the 
SBAP  can  present  Hself  before  the  CAP 
to  explain  its  accomphshment£.  make 
recommendations,  and  express  any 
program  needs. 

EPA  finds  that  the  structure  as 
provided  in  New  York's  SIP  is 
acceprtable  based  on  section  507  of  the 
CAA  and  EPA's  Final  Guidelines. 
Therefore,  EPA  is  finalizing  its  approval 
of  New  York's  PROGRAM. 

Comment  ^2:  The  Erie  County 
Environmental  Compliance  Services 
Program  commented  that  New  York's 
SBAP  should  be  encouraged  to  utilize 
the  services  of  local  agencies  that 
already  provide  assistance  to  small 
businesses  in  the  State.  The  Erie  County 
program,  as  well  as  several  other  local 
programs  throughout  New  York  State, 
already  successfully  provide  many  of 
the  services/functions  in  rendering 
technical  assistance  to  small  businesses 
as  proposed  for  the  SBAP.  The  Erie 
County  program  endorses  that  local 
programs  continue  to  receive  state  and 
federal  funds,  including  funds  to  be 
supported  by  Title  V  fees,  so  that  the 
local  programs  can  work  with  the  SBAP 
on  technical  assistance  to  the  small 
business  communtty. 

Response:  EPA  supports  Erie  County's 
endorsement  that  New  York  use  existing 
local  infrastructures  as  a  means  to  reach 
out  to  the  small  business  community. 
New  York  also  endorses  the  concept. 
One  reason  DEC  chose  EFC  as  the  SBAP 
is  that  EFC  has  the  aWhty  to  subcontract 
with  local  agencies.  EFC  fully  intends  to 
Kmil  the  size  of  its  in-house  staff 
working  on  the  SBAP  and  will  use 
existing  local  programs  to  perform 
audits  and  conduct  other  field  activities 
where  the  scope  and  volume  of  those 
activities  exceed EFCs in-house  sta^ 
capacity. 


C.  Puerto  Rico 

Puerto  Rico  has  met  all  of  the 
requirements  of  section  sa7  of  the  CAA 
by  submitting  a  SIP  revision  on 
November  I'e,  1992  that  implements  all 
required  PROGRAM  elements  or 
delineates  milestone  dates  for  when  any 
remaining  PROGRAM  elements  wiU  be 
enacted  by  November  15,  1994. 
Supplemental  information  was  sent  on 
January  14,  1993  and  October  25, 1993, 
which  included  Puerto  Rico's  adopted 
legislation  authorizing  the  PROGRAM. 
The  final  plan  was  adopted  by  the 
Puerto  Rico  EnviroomeBtal  Quality 
Board  (EQB)  on  November  4, 1992. 

Puerto  Rico  ha«  met  the  first 
PROGRAM  component  by  locating  the 
SBAP  within  EQB  "s  Planning  Division 
arul  cosamitting  in  its  SIP  Is  meet  the 


six  requirements  «et  forth  in  section 
507(a)  of  the  CAA.  Pirarto  Rico  has  .met 
the  second  PROGRAM  component  and 
the  seventh  requirement  of  section 
507(a;)  of  the  CAA  by  Facemmending 
that  the  Governor  choose  the  existing 
Citizen's  Ombudsman's,  the  Puerto  Rico 
Citizen's  hivestigating  Official  as  Puerto 
Rico's  Ombudsnaan's  Office.  Legislation 
has  been  enacted  which  provides 
authority  for  the  Ombudsman's  duties. 
To  meet  the  third  PROGRAM 
component  arui  section  307(e)  of  the 
CAA.  Puerto  Rico  has  enacted 
legislation  which  authorizes  the  duties 
of  the  CAP  and  the  appointment  of 
memhers.  Because  Puerto  Rico  has  met 
all  the  requisite  requirements  and  has 
the  authority  to  implement  all 
PROGRAM  elements.  EPA  is  approving 
Puerto  Rico's  section  507  program 
However,  Puerto  Rico  still  needs  to  have 
an  Ombudsman's  Office  in  place  and 
appoint  members  to  the  CAP.  which 
must  occur  no  later  than  Novemfber  15. 
1994. 

D.  The  U.S.  Virgin  Islands 

The  U.S.  Virgin  Islands  has  met  all  of 
the  requirements  of  section  507  of  the 
CAA  by  submitting  a  SIP  revision  on 
)anuary  15, 1993  that  implements  all 
required  PROGRAM  elements  or 
delineates  milestone  dates  for  when  any 
remaining  PROGRAM  elements  virlH  be' 
enacted  by  November  15, 1994.  The 
final  plan  was  adopted  by  the  Virgin 
Islands  Department  of  Planning  and 
Natural  Resources  (DPNR)  on  January 
14.  1993. 

The  U.S.  Virgin  Islands  has  met  the 
first  PROGRAM  component  by  locating 
the  SBAP  within  DPNR's  Division  of 
Environmerrtal  Protection  and  by 
committing  in  its  SiP  to  meet  the  six 
requirements  set  forth  in  section  507(a) 
of  the  CAA.  The  U.S.  Virgin  Islands  has 
met  the  second  PROGRAM  component 
and  the  seventh  requirement  of  section 
507(a)  of  the  CAA  by  designating  the 
Virgin  Islands  Small  Business 
Development  Agency  to  be  the  Small 
Business  Ombudsman's  Office.  The 
Ombudsman's  Office  will  be  assisted  by 
the  Small  Business  Development  Center 
of  the  University  of  the  Virgin  Islands. 
To  meet  the  third  PROGRAM 
component  and  section  507(e)  of  the 
CAA,  the  U.S.  Virgin  Islands  will  enact 
legtslation  to  authorize  the 
establishment  of  a  CAP,  and  members  to 
the  CAP  will  be  appointed  no  later  than 
November  15, 1994. 

EPA  finds  that  the  U.S.  Virgin  Islands 
presently  lacks  the  requisite  authority  to 
establish  a  CAP.  Therefore.  EPA  is 
conditionally  approving  the  U.S.  Virgin 
Islands'  section  507  prograni.  Full 
approval  will  be  granted  once  authority 


to  (establish  a  CAP  has  been  enacted  and 
submitted  as  a  SiP  revision. 

///.  Final  Action 

EPA  is  conditionally  approving  the 
SIP  revisions  submftted  hy  the  States  of 
New  Jersey  and  the  U.S.  Virgin  Islands^, 
and  fully  approving  the  SIP  revisions 
submitted  by  New  York  and  Puerto 
Rico.  The  revisions  were  made  to  satisfy 
the  requirements  of  section  507  of  Che 
CAA. 

Betause  New  Jersey-  and  the  U.S. 
Virgin  Islands  have  made  commitiBeBts 
that  EPA  believes  meet  the  requirements 
necessary  for  EPA  to  grant  conditional 
approval.  EPA  is  granting  a  conditional 
approval  uader  section  1 10(k)(4)  of  the 
Act.  New  Jersey'  and  the  U.S.  Virgin 
Islands  must  meet  their  commitment  to 
have  their  programs  fully  operational  by 
November  15,  1994  and  submit  tliese 
requirements  to  EPA  by  that  datp  If 
New  Jersey  or  the  U.S.  Virgin  Is'i  ids 
fails  to  adopt  or  submit  any  of  tin.  »e 
requirements  to  EPA  within  this  time 
frame,  this  approval  will  become  n 
disapproval  on  that  date.  EPA  will 
notify  the  State  by  letter  that  this  action 
has  occurred.  At  that  time,  this 
commitment  will  no  longer  be  a  part  of 
the  approved  New  Jersey-  or  U.S.  Virgin 
Islands  SIP.  EPA  subsequently  will 
publish  a  notice  in  the  notice  section  of 
the  Federal  Register.  If  the  state  adopts 
and  submits  these  requirements  to  EPA 
within  the  applicable  time  frame,  the 
conditionally  approved  submission  avill 
remain  a  part  of  the  SIP  until  EPA  takes 
final  action  approving  or  disapproving 
the  new  submittal.  If  EPA  disapproves 
the  new  submittal,  the  conditionally 
approved  Small  Business  Plan  wi'l  also 
be  removed  from  the  SIP.  If  EPA 
approves  the  submittal,  those  iwwly 
approved  rules  will  become  a  part -of  the 
SIP  and  will  modif\-  or  replace  the 
commitment  and  the  Small  Business 
Plan  on  which  the  tronditional  approval  " 
is  based. 

If  the  conditional  approval  is 
converted  to  a  disapproval,  the 
sanctions  clock  under  section  179(a) 
will  begin.  This  clock  will  begin  at  the 
time  EPA  issues  the  final  disapproval  or 
on  the  date  the  State  fails  to  meet  its 
commitment.  In  the  latter  case.  EIPA  will 
notify  the  State  by  letter  that  the 
conditional  approval  has  been 
converted  to  a  disapproval  and  thai  the 
sanctions  clock  has  btgun.  If  the  State 
does  not  submit  and  EPA  does  not 
approve  the  rule  on  which  the 
disapproval  was  based  withui  18 
months  of  the  disapproval.  EPA  mast 
impose  one  of  tfie  sanctions  under 
section  179(b) — ^highway  funding 
restrictions  or  the  oSset  sanction.  In 
addition,  the  final  disapproval  triggers 
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Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  from  date  of 
publication.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review,  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Small  business 
assi.stance  program. 

Dated:  June  10,  1994.  I 

William  J.  Muszynski. 
Acting  Regional  Administrator 

40  CFR  Part  52  is  amended  as  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows:    | 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  FF— New  Jersey  ]j      j 

2.  Section  52.1607  is  added  to  read  as 
follows: 

§  52. 1 607    Small  business  technical  and 
environmental  compliance  assistance 
program. 

On  January  11, 1993.  the  New  Jersey 
Department  of  Environmental  Protection 
and  Energy  submitted  a  plan  for  the 
establishment  and  implementation  of  a 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
incorporation  in  the  New  Jersey  state 
implementation  plan.  This  plan  satisfies 
the  requirements  of  section  507  of  the 
Clean  Air  Act.  and  New  Jersey  must 
implement  the  program  as  approved  by 
EP.A. 

Subpart  HH— New  York 

3.  Section  52.1690  is  addfed  til)  read  as 
follows: 

§  52.1690    Small  business  technical  and 
environmental  compliance  assistance 
program. 

On  January  11.  1993.  (he  New  York 
State  Department  of  Environmental 
Conservation  submitted  a  plan  for  the 
establishment  and  implementation  of  a 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 


incorporation  in  the  New  York  state 
implementation  plan.  This  plan  meets 
the  requirements  of  section  507  of  the 
Qean  Air  Act,  and  New  York  must 
implement  the  program  as  approved  by 
EPA. 

Subpart  BBB— Puerto  Rico 

4.  Section  52.2732  is  added  to  read  as 
follows: 

§  52.2732    Small  business  technical  and 
environmental  compliance  assistance 
program. 

On  November  16,  1992,  the  Puerto 
Rico  Environmental  Quality  Board 
submitted  a  plan  for  the  establishment 
and  implementation  of  a  Small  Bosine<;s 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistance 
Program  for  incorporation  in  the  Puerto 
Rico  state  implementation  plan.  This 
plan  meets  the  requirements  of  section 
507  of  the  Clean  Air  Act,  and  Puerto 
Rico  must  implement  the  plan  as 
approved  by  EPA. 

Subpart  CCC— Virgin  Islands 

5.  Section  52.2782  is  added  to  read  as 
follows: 

§  52.2782    Small  business  technical  and 
environmental  compliance  assistance 
program. 

On  January  15,  1993,  the  Virgin 
Islands  Department  of  Planning  and 
Natural  Resources  submitted  a  plan  to 
establish  and  implement  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  for  incorporation  in 
the  Virgin  Islands  state  implementation 
plan.  This  plan  meets  the  requirements 
of  section  507  of  the  Clean  Air  Act.  and 
the  U.S.  Virgin  Islands  must  implement 
the  program  as  approved  by  EPA. 

|FR  Doc.  94-16128  Filed  7-1-94;  8:45  ami 
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40  CFR  Part  372 
[OPPTS-400073B;  FRL-4864-8] 

Glycol  Ethers  Category;  Toxic 
Chemical  Release  Reporting; 
Community  Right-to-Know 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  redefining  the  glycol 
ethers  category  list  of  toxic  chemicals 
subject  to  reporting  under  section  313  of 
the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA).  EPA  is  changing  the  present 
definition  of  the  glycol  ethers  rategory     - 


to  exclude  the  high  molecular  weight 
glycol  ethers  that  do  not.  in  EPA's 
judgement,  meet  the  criteria  set  out  in 
EPCRA  section  313(d).  This  redefinition 
of  the  glycol  ethers  category,  which  is 
based  on  EPA's  review  of  available 
human  health  data  on  short-chain 
length  glycol  ethers,  eliminates  the 
EPCRA  section  313  reporting 
requirements  for  those  glycol  ethers 
known  as  surfactant -glycol  ethers. 
EFFECTIVE  DATE:  This  rule  is  effective 
June  28.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa.  Petitions  Coordinator. 
202-260-9592.  for  specific  information 
regarding  this  final  rule.  For  further 
information  on  EPCRA  section  313, 
contact  the  Emergency  Planning  and 
Community  Right-to-Know  Information 
Hotline.  Environmental  Protection 
Agency,  Mail  Stop  5101,  401  M  St.,  S\V.. 
Washington.  DC  20460.  Toll  free:  800- 
535-0202.  Toll  free  TDD:  800-553- 
7072. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

A.  Statutory  Authority 

This  action  is  issued  under  section 
313(d)  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(42  U.S.C.  11023.  "EPCRA").  EPCRA  is 
also  referred  to  as  Title  III  of  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986. 

B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or  . 
otherwise  using  toxic  chemicals  to 
report  their  environmental  releases  of 
such  chemicals  annually.  Beginning 
with  the  1991  reporting  year,  such 
facilities  also  must  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act  (42  U.S.C. 
13W6).  Section  313  established  an 
initial  list  of  toxic  chemicals  that  was 
comprised  of  more  than  300  chemicals 
and  20  chemical  categories.  Section 
313(d)  authorizes  EPA  to  add  chemicals 
to  or  delete  chemicals  ft-om  the  list,  and 
sets  forth  criteria  for  these  actions. 
Under  section  313(e),  any  person  may 
petition  EPA  to  add  chemicals  to  or 
delete  chemicals  from  the  list.  EPA  has 
added  to  and  deleted  chemicals  from 
the  original  statutory  list. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4. 1987  (52  FR 
3479).  to  provide  guidance  regarding  the 
recommended  content  and  format  for 
petitions.  On  May  23. 1991  (56  FR 
23703).  EPA  published  guidance 
regarding  the  recommended  content  of 
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to  exclude  the  high  molecular  weight 
glycol  ethers  that  do  not.  in  EPA's 
judgement,  meet  the  criteria  set  out  in 
EPCRA  section  ^13(d).  This  redefinition 
of  the  glycol  ethers  category,  which  is 
based  on  EPA's  review  of  available 
human  health  data  on  short -chain 
length  glycol  ethers,  eliminates  the 
EPCRA  section  313  reporting 
requirements  for  those  glycol  ethers 
known  as  surfactant  glycol  ethers. 
EFFECTIVE  DATE:  This  rule  is  effective 
June  28.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa.  Petitions  Coordinator. 
202-260-9592.  for  specific  information 
regarding  this  final  rule.  For  further 
information  on  EPCRA  section  313. 
contact  the  Emergency  Planning  and 
Community  Right-to-Know  Information 
Hotline.  Environmental  Protection 
Agency,  Mail  Stop  5101,  401  M  St.,  SU.. 
Washington.  DC  20460.  Toll  free:  800- 
535-0202.  Toll  free  TDD:  800-553- 
7G72. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

A.  Statutory  Authority 

This  action  is  issued  under  section 
313(d)  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(42  U.S.C.  11023.  "EPCRA").  EPCRA  is 
also  referred  to  as  Title  III  of  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986. 

B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or  . 
otherwise  using  toxic  chemicals  to 
report  their  environmental  releases  of 
such  chemicals  annually.  Beginning 
with  the  1991  reporting  year,  such 
facilities  also  must  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  Section  6607  of 
the  Pollution  Prevention  Act  (42  U.S.C. 
13106).  Section  313  established  an 
initial  list  of  toxic  chemicals  that  was 
comprised  of  more  than  30O  chemi(.als 
and  20  chemical  categories.  Section 
313(d)  authorizes  EPA  to  add  chemicals 
to  or  delete  chemicals  from  the  list,  and 
sets  forth  criteria  for  these  actions. 
Under  section  313(e).  any  person  may 
petition  EPA  to  add  chemicals  to  or 
delete  chemicals  from  the  list.  EPA  has 
added  to  and  deleted  chemicals  from 
the  original  statutory  list. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4. 1987  (52  FR 
3479).  to  provide  guidance  regarding  the 
recommended  content  and  format  for 
petitions.  On  May  23. 1991  (56  FR 
23703).  EPA  published  guidance 
regarding  the  recommended  content  of 


petitions  to  delete  individual  members 
of  the  section  313  metal  compound 
categories. 

U.  Efifective  Date 

This  action  becomes  effective 
immediately.  Thus,  the  last  year  in 
which  facilities  had  to  report  releases  of 
high  molecular  weight  glycol  ethers 
now  excluded  from  the  list  was  1993. 
covering  releases  that  occurred  in  1992. 
The  effect  of  this  categorj'  redefinition  is 
that,  since  the  high  molecular  weight 
glycol  ethers  being  excluded  from  the 
category  will  not  be  on  the  section  313 
list  when  facilities  report  in  1994  for 
releases  that  occurred  in  1993.  the.se 
reports  and  all  subsequent  reports  need 
not  include  release  data  for  these  glycol 
ethers.  Facilities  will  therefore  not  have 
to  collect  release  information  for  any 
releases  of  the  excluded  glycol  ethers 
that  occurred  during  the  1993  reporting 
year  or  for  any  releases  that  occur  in  the 
future. 

Section  313(d)(4)  provides  that  -(alny 
revision  [to  the  section  313  Ust)  made 
on  or  after  January  1  and  before 
December  1  of  any  calendar  year  shall 
take  effect  beginning  with  the  next 
calendar  year.  Any  revision  made  on  or 
after  December  1  and  before  January  1 
shall  take  effect  beginning  with  the 
calendar  year  following  the  next 
calendar  year."  The  Agency  interprets 
this  delayed  effective  date  provision  to 
apply  only  to  actions  that  add  chemicals 
to  the  section  313  list.  For  deletions,  the 
Agency  may.  in  its  discretion,  make 
such  actions  immediately  effective.  An 
immediate  effective  date  is  authorized, 
in  these  circumstances,  under  5  U.S.C. 
section  553(d)(1)  since  a  deletion  from 
the  section  313  list  relieves  a  regulatory 
restriction. 

The  Agency  believes  that  the  purpose 
behind  the  section  313(d)(4)  effective 
date  provision  is  to  allow  facilities 
adequate  planning  time  to  incorporate 
newly  added  chemicals  to  their  Toxic 
Release  Inventor>'  (TRI)  release  data 
collection  processes.  A  facility  would 
not  need  additional  planning  time  to  not 
report  releases  of  a  given  chemical. 
Thus,  a  reasonable  construction  of 
section  313(d)(4).  given  the  overall 
purpose  and  structure  of  EPCRA  —  to 
provide  the  public  with  information 
about  chemicals  which  meet  the  criteria 
for  inclusion  on  the  section  313  list  — 
is  to  apply  the  delayed  effective  date 
requirement  only  to  additions  to  the  list. 
Where  the  Agency  has  determined,  as  it 
has  with  the  excluded  glycol  ethers,  that 
a  chemical  does  not  satisfy  the  criteria 
of  section  313(d)(2)(A)-(C),  no  purpose 
is  scA-ed  by  requiring  facilities  to  collect 
release  data  or  file  release  reports  for 
that  chemical,  or.  therefore,  by  leaving 


that  chemical  on  the  section  313  list  for 
any  additional  period  of  time.  Nothing 
in  the  legislative  history  suggests  that 
section  313(d)(4)  was  intended  to  apply 
to  deletions  as  well  as  additions: 
indeed,  such  a  construction  would  be 
incongruous,  since  deleted  chemicals, 
by  definition,  do  not  satisfy  the  criteria 
for  being  on  the  section  313  list  and 
their  deletion  horn  that  list  should  not 
be  delayed  in  the  absence  of  any 
compelling  reason  to  the  contrary.  This 
construction  of  section  313(d)(4)'isalso 
consistent  with  previous  rules  deleting 
chemicals  from  the  section  313  list. 
Indeed,  the  Agency  has  not  given  anv  of 
its  rules  deleting  chemicals  from  the 
section  313  list  the  delayed  effec;Uve 
dates  specified  in  section  313(d)(4). 

EPA  has  not  deleted  all  glycol  ethers 
from  reporting  requirements  under 
EPCRA  section  313.  Reporting  will  still 
be  required  for  those  glycol  ethers 
which  meet  the  revised  definition. 

III.  Description  of  the  EPCRA  Section 
313  Glycol  Ethers  Categor>- 

In  the  Federal  Register  of  July  6,  1993 
(58  FR  36180).  EPA  issued  a  proposed 
rule  to  redefine  the  glycol  ethers 
categorj'  on  the  EPCRA  section  313  list 
of  toxic  chemicals.  EPA  has  evaluated 
the  current  scope  of  the  section  313 
glycol  ethers  category  and  believes  that 
it  is  overly  broad.  The  existing  category 
includes  substances  that  traditionally 
have  not  been  considered  glycol  ethers. 
Also,  it  is  apparent  that  this  category 
contains  members  that  do  not  meet  the 
EPCRA  section  313(d)(2)  criteria  for 
listing.  EPA  has  reviewed  the  current 
glycol  ethers  category  and  is  redefining 
it  to  exclude  the  surfactant  glycol  ethers 
Surfactant  glycol  ethers  are  those  glycol 
ethers  with  pendant  alkyl  groups  which 
typically  consist  of  eight  or  more  carbon  . 
atoms  (i.e..  high  molecular  weight  glycol 
ethers).  However.  EPA  does  not  believe 
that  the  categon,'  can  be  more  narrowly 
defined  at  this  time. 

EPA's  revised  glycol  ethers  category 
for  which  section  313  reporting  is 
required,  consists  of  those  glycol  ethers 
which  meet  the  following  definition: 

Certain  Glycol  Ethers: 
R  -  (OCHjCHjln  -  OR 

Where: 
n  =  1.2.  or  3: 
R  =  alkyl  C7  or  less,  or 
R  =  phenyl  or  alkyl  substituted 

phenvl: 
R'  =  H  or  alkyl  C7  or  less;  or 
OR'  consisting  of  carboxylic  acid 

ester,  sulfate,  phosphate,  nitfate.  or 

sulfonate. 

IV.  Rationale  for  Redefinition 

EPA's  concerns  for  the  included 
chemicals  is  based  on  a  review  of 
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313(d)(2)(A)  or  (B). 


available  human  heilth  data  on  short- 
chain  length  glycol  Bthers.  Specifically, 
EPA  believes  that  ti  ese  chemicals  meet 
the  criterion  of  EPC  lA  section 
313(d)(2)(B)  becaua  the  individual 
members  of  this  cati  igory  can  be 
reasonably  a^ticipai  ed  to  cause  one  or 
more  of  the  followiig  effects:  Kidney 
toxicity,  liver  toxici  y,  adverse  blood 
effects,  adverse  ceni  ral  nervous  system 
effects,  reproductivi  effects,  and 
developmental  effects.  EPA  believes  that 
the  category  can  be :  edefined  to  exclude 
those  glycol  ethers  1  nown  as  surfactant 
glycol  ethers  becaus  3  these  high 
molecular  weight  gl  ^col  ethers  do  not 
meet  the  listing  crit«  ria  in  section 


■lone  of  the 


chemicals  in  the  cuirent  glycol  ethers 
category  meet  the  to  deity  criterion  of 


section  313(d)(2)(C) 


)ased  on  their 


ecotoxicity.  EPA's  n  tionale  for  this 
redefinition  is  detai  ed  in  the  proposed 


rule  and  is  based  on 


review  of  various  re  evant  materials. 
V.  Response  to  Com  nents 

EPA  received  lie  amments  on  the 
proposed  rule,  all  in  support  of  the 
proposed  redefinitic  n  of  the  glycol 
ethers  category.  Hov  ever,  several  of  the 
commenters  express  3d  the  opinion  that 
the  proposed  rule  d(  es  not  narrow  the 
definition  sufficient  y,  and  that  EPA 
should  consider  a  fu  rther  narrowing  of 
the  definition  in  the  future.  As 
discussed  below,  EP  \  does  not  believe 
that  it  currently  has  efficient  data  to 
further  narrow  the  c<  itegorv  definition. 

Two  commenters,  the  Cnemical 
Manufacturers  Asso<  iation  (CMA), 
Propylene  Glycol  Etliers  Panel,  and 
CMA  Ethylene  Glycc  1  Ethers  Panel, 
stated  that  the  name  of  the  category 
should  be  changed  U>  "certain  glycol 
ethers"  to  more  accu  rately  characterize 
the  chemicals  that  ai  b  within  the 
category.  EPA  has  in  ;orporated  this 
comment,  since  this  :ategory  does  not 
consist  of  all  chemic  lis  that  contain  the 
glycol  ether  function  ility. 

One  commenter,  G  snera!  Electric, 
suggested  that  the  de  finition  should  not 
identify  reportable  g  ycol  ethers  by 
molecular  structure,  nstead,  the 
commenter  recommc  tided  listing  the 
glycol  ethers  of  concum  individually, 
and  identifying  thos«  which  must  be 
reported  on  an  indiv;  dual  basis.  All 
remaining  glycol  ethi  srs  would  then  be 
reported  in  an  aggreg  ite  form.  EPA 
believes  this  approacji  to  defining  the 
category  is  inappropjjate  and 
unnecessary.  EPA  hak  identified  by 
molecular  formula  a  specific  group  of 
glycol  ethers  having  9  common  structure 
that  pose  similar  hazards.  EPA  currently 
believes  that  the  most  appropriate  way 
to  report  on  this  grou  )  of  glycol  ethers 


the  Agency's 


IMI 


is  in  aggregate  by  category.  A  listing  of 
glycol  ethers  as  proposed  by  the 
commenter  may  exclude  from  reporting 
certain  glycol  ethers  within  the  scope  of 
the  definition  in  this  rulemaking  that 
meet  the  section  313(d)(2)  criterion. 
Therefore,  EPA  is  adopting  the 
redefinition  of  the  glycol  ethers  category 
based  on  a  molecular  structure  formula. 
A  reporting  facility  must  make  aggregate 
reporting  threshold  and  estimated 
release  determinations  for  all  glycol 
ethers  in  the  category. 

The  Soap  and  Detergent  Association 
proposed  that  the  revised  definition 
exclude  sulfonate  in  the  category  of  OR* 
because  "carbon  sulfur  bonds  are  not 
easily  broken  and,  therefore,  sulfonates 
are  not  readily  hydroiyzable  from 
surfactants."  EPA  proposed  the 
inclusion  of  sulfonate  not  because  of  the 
possible  reaction  at  the  carbon  sulfur 
bond  in  the  sulfonate,  e.g., 
desulfonation  of  aromatic  sulfonates, 
but  rather  because  the  sulfonate  ion  is 
a  reactive  leaving  group  and  thus  can 
reasonably  be  anticipated  to  be 
hydrolyzed  to  yield  a  glycol  ether  of 
concern.  Specifically  hydrolysis  of  R- 
(OCH2CH2)„OS02R"  (where  R"  is  any 
organic  substituent)  yields  R- 
(OCH2CH2)„OH  and  R-SOjOH. 
Therefore,  EPA  reaffirms  its  inclusion  of 
sulfonate  as  an  appropriate  member  in 
the  category  of  OR'. 

The  Chemical  Manufacturers 
Association  stated  that  the  category 
should  be  limited  to  four  specific 
ethylene  glycol  ether  solvents:  2- 
Methoxyethanol.  2-ethoxyethanol,  and 
their  acetates.  As  stated  in  the  proposed 
rule,  with  respect  to  the  glycol  ethers 
and  developmental  effects,  there  is 
evidence  that  the  toxicity  is  reduced 
going  from  the  methyl  to  the  butyl  ether. 
However,  data  for  other  toxic  effects  on 
glycol  ethers  with  pendant  alkyl  groups 
of  one  to  seven  carbons  or  a  phenyl 
group  do  not  indicate  a  trend  towards 
increased  toxicity  based  on  chain  length 
for  other  toxic  effects.  Low  molecular 
weight  ethylene  glycol  ethers  disturb 
the  hemopoiesis  and  the  blood  picture 
at  low  doses.  Hemolysis  has  been 
reported  in  varying  degrees  for  ethylene 
glycol  ethers  of  one  to  five  carbons  in 
the  alkyl  chain.  The  optimum  alkyl 
chain  length  for  hemolysis  is  four 
cartwns.  2-Phenoxyethanol  has  also 
been  found  to  cause  intravascular 
hemolysis.  Therefore,  the  concerns  for 
ethylene  glycol  ethers  are  not  limited  to 
the  four  specific  compounds  mentioned 
by  the  commenter. 

In  the  proposed  rule,  EPA  requested 
comment  on  whether  the  definition  of 
R'  should  include  only  straight  chained 
alkyl  groups  of  seven  of  fewer  carbons 
or  both  straight  and  branched  alkyl 


groups  of  seven  or  fewer  carbons.  No 
comments  on  this  issue  were  received. 
Therefore,  the  definition  of  R'  will 
include  both  straight  and  branched  alkyl 
groups  of  seven  or  fewer  carbons. 

Rochester  Midland.  Soap  and 
Detergent  Association,  Henkel 
Corporation,  and  Union  Carbide 
Corporation  asked  that  the  definition 
also  exclude  alkylated  phenols 
containing  seven  or  more  carbon  atoms. 
As  stated  in  the  proposed  rule,  2- 
phenoxyethanol  is  known  to  cause 
hemolysis.  No  data  have  been  found  for 
alkyl  substituted  phenoxyethanol 
derivatives.  Henkel  Corporation  stated 
that  "[tjhe  Cs,  C<>,  and  C,2  alkyl  phenol 
ethoxylates  have  also  been  used  for 
many  years  as  surfactants.  There  is  no 
evidence  that  they  present  adverse 
human  effects  such  as  those  which 
caused  the  listing  of  the  glycol- ether 
category  or  would  otherwise  meet  the 
section  313  criteria."  However,  this 
commenter  did  not  supply  data  to 
substantiate  this  assertion.  The  Soap 
and  Detergent  Corporation  provided  two 
studies  to  support  its  position  (Smyth 
and  Calandra,  1969;  Dudek  and  Ribelin, 
1988).  Neither  of  these  studies  specifies 
the  composition  of  the  test  material  by 
number  of  ethylene  oxide  units.  The 
commenter  did  provide  the  typical 
weight  percent  of  the  test  substances  as 
sold  in  commerce.  Even  if  EPA  assumed 
these  typical  compositions  represent  the 
test  materials  of  these  two  studies,  the 
dose  levels  presented  in  the  studies 
would  not  be  considered  adequate  to 
establish  the  lack  of  toxicity  associated 
with  ethylene  glycol  ethers  with  alkyl 
groups  consisting  of  seven  or  greater 
carbon  atoms. 

Because  only  phenoxyethanol  has 
been  tested  for  systemic  toxicity,  change 
in  the  glycol  ethers  category  definition 
which  would  exclude  alkylphenol 
ethoxylates  is  not  supportable,  based  on 
the  available  data.  To  evaluate  the 
alkylphenol  ethoxylates  subcategory  of 
the  ethylene  glycol  ether  category,  EPA 
would  require  subchronic  toxicity  data 
for  one  or  more  specific  members  of  the 
category  (e.g.,  2-nonylphenoxyethanol). 
In  the  absence  of  these  data,  the  Agency 
believes  that  the  glycol  ethers  category 
should  continue  to  include  these 
substances. 

General  Electric  contended  that 
individual  glycol  ethers  should  be  listed 
in  lieu  of  a  category  because  EPCRA 
section  313  "clearly  states  that  additions 
to  the  EPCRA  section  313  list  must  be 
done  on  a  chemical-by-chemical  basis. 
Each  statutory  provision  that  deals  with 
revising  the  section  313  list  speaks  only 
in  terms  of  a  chemical-by-chemical 
basis,  and  EPCRA  is  silent  on  the  issue 
of  regulating  by  chemical  categories." 
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The  Agency  b(  'ieves  that  the  statutory  i 

authority  to  add  "a  chemical"  to  the  list      i 

may  be  reasonably  interpreted  to  1 

include  the  authority  to  add  groups  or  1 

categories  of  chemicals  to  the  list,  r 

particularly  in  light  of  the  fact  that  the  i 

original  list  adopted  by  Congress  in  s 

section  313(c)  of  EPCRA  included  20  c 

chemical  categories.  These  consist  \ 

mostly  of  metal  compounds  categories.  r 

but  also  include  categories  of  organic  t 

chemicals,  such  as  glycol  ethers  (as  c 

noted  in  the  proposed  rule.  Congress  r 

listed  this  category  without  a  delimiting 

definition).  c 

General  Electric  further  contended  c 

that  Congress  listed  "glycol  ethers"  in  f 

addition  to  the  two  individually  listed  p 

glycol  ethers.  "2-methoxyethanor'  and  a 

"2-ethoxyethanol."  to  allow  facilities  ii 

the  option  of  aggregating  the  releases  of  s 

the  two  individually  listed  glycol  ether  n 

chemicals  and  filing  one  TRI  Form  R  g 

report  for  "glycol  ether"  rather  than  two  p 

separate  Form  R  reports.  EPA  does  not  a 

accept  this  interpretation  of  Congress'  n 

intent  in  listing  20  chemical  categories  o 

on  the  original  EPCRA  section  313(c)  n 

list  of  chemicals  subject  to  TRI  ei 

reporting.  There  is  no  clear  statement  of  d 

Congressional  intent  to  adopt  the  type  of 

"optional"  reporting  scheme  advocated  a 

by  General  Electria  Indeed,  the  cl 

legislative  history  cited  by  General  bi 

Electric  supports  EPA's  current  d 

interpretation  and  implementation  of  u 

EPCRA's  reporting  structure,  i.e.,  a< 

persons  manufacturing,  processing,  or  \i 

otherwise  using  more  than  one  member  tc 

ofa  chemical  category  above  the  ir 

applicable  reporting  threshold  may  d( 

report  the  releases  of  all  such  chemicals,  ac 

in  the  aggregate,  on  a  single  Form  R  et 

report,  rather  than  listing  data  bt 

separately  for  each  chemical  in  the  ui 

group.  St 

Furthermore,  contrary  to  General  cc 

Electric's  contention,  several  of  the  or 

original  chemical  categories  did  not  b€ 

have  corresponding  "individual"  cc 

chemicals  listed  on  the  original  (CAS  m 

number  specific)  section  313(c)  list.  In  lei 

their  comments.  General  Electric  ch 

acknowledged  this  to  be  the  case  only  ca 

with  regard  to  the  polybrominated  sti 

biphenyls  (PBBs)  category.  However.  se 

there  was  no  individual  listing  for  any  de 

barium  compounds,  cadmium  sti 

compounds,  chromium  compounds,  or  m( 

several  other  metal  compounds  in  the  EF 

original  list  transmitted  to  EPA  by  in( 

Congress.  See  53  FR  4500;  February  16. 

1988.  Taken  to  its  logical  conclusion.  De 

General  Electric's  interpretation  would  Ga 

result  in  no  reporting  of  any  members  of  co 

the  PBBs  category  unless  arid  until  EPA  co; 

listed  individual  members  of  that  on 

category.  EPA  does  not  believe  that  this  Ur 

would  be  consistent  with  Congress'  8(1 
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The  Agency  tx  'ieves  that  the  statutory 
authority  to  acid  "a  chemical"  to  the  list 
may  be  reasonably  interpreted  to 
include  the  authority  to  add  groups  or 
categories  of  chemicals  to  the  list, 
particularly  in  light  of  the  fact  that  the 
original  list  adopted  by  Congress  in 
section  313(c)  of  EPCRA  included  20 
chemical  categories.  These  consist 
mostly  of  metal  compounds  categories, 
but  also  include  categories  of  organic 
chemicals,  such  as  glycol  ethers  (as 
noted  in  the  proposed  rule.  Congress 
listed  this  category  without  a  delimiting 
definition). 

General  Electric  further  contended 
that  Congress  listed  "glycol  ethers"  in 
addition  to  the  two  individually  listed 
glycol  ethers.  "2-methoxyethanol"  and 
"2-ethoxyethanol."  to  allow  facilities 
the  option  of  aggregating  the  releases  of 
the  two  individually  listed  glycol  ether 
chemicals  and  filing  one  TRI  Form  R 
report  for  "glycol  ether"  rather  than  two 
separate  Form  R  reports.  EPA  does  not 
accept  this  interpretation  of  Congress' 
intent  in  listing  20  chemical  categories 
on  the  original  EPCRA  section  313(c) 
list  of  chemicals  subject  to  TRI 
reporting.  There  is  no  clear  statement  of 
Congressional  intent  to  adopt  the  type  of 
"optional"  reporting  scheme  advocated 
by  General  Electric  Indeed,  the 
legislative  history  cited  by  General 
Electric  supports  EPA's  current 
interpretation  and  implementation  of 
EPCRA's  reporting  structure,  i.e.. 
persons  manufacturing,  processing,  or 
otherwise  using  more  than  one  member 
of  a  chemical  category  above  the 
applicable  reporting  threshold  may 
report  the  releases  of  all  such  chemicals, 
in  the  aggregate,  on  a  single  Form  R 
report,  rather  than  listing  data 
separately  for  each  chemical  in  the 
group. 

Furthermore,  contrary  to  General 
Electric's  contention,  several  of  the 
original  chemical  categories  did  not 
have  corresponding  "individual" 
chemicals  hsted  on  the  original  (CAS 
number  specific)  section  313(c)  list.  In 
their  comments.  General  Electric 
acknowledged  this  to  be  the  case  only 
with  regard  to  the  polybrominated 
biphenyls  (PBBs)  category.  However, 
there  was  no  individual  listing  for  any 
barium  compounds,  cadmium 
compounds,  chromium  compounds,  or 
several  other  metal  compounds  in  the 
original  list  transmitted  to  EPA  by 
Congress.  See  53  FR  4500;  February  16. 
1988.  Taken  to  its  logical  conclusion. 
General  Electric's  interpretation  would 
result  in  no  reporting  of  any  members  of 
the  PBBs  category  unless  and  until  EPA 
listed  individual  members  of  that 
category.  EPA  does  not  believe  that  this 
would  be  consistent  with  Congress' 


intent  in  listing  this  category  on  the 
initial  section  313(c)  list.  If  Congress 
had  intended  to  include  category 
listings  as  an  optional  method  of 
reporting  individually  listed  chemicals, 
it  could  have  clearly  stated  so  in  the 
statute.  At  a  minimum,  some  members 
of  all  the  listed  chemical  categories 
would  have  been  included  in  the  CAS 
number  specific  list.  In  sum,  EPA 
believes  that  its  interpretation  of  the 
category  reporting  structure  is  a 
reasonable  reading  of  EPCRA. 

General  Electric  objected  to  the 
continued  listing  of  a  glycol  ethers 
category  because  categories  are  difficult 
for  EPA  to  administer  and/or  for  the 
public  and  industry  to  understand.  In 
addition,  the  commenter  contended  that 
industry  compliance  with  reporting  and 
supplier  notification  requirements  is 
more  difficult  for  categories,  such  as 
glycol  ethers,  because  facilities  are  not 
provided  with  discrete  chemical  names 
and  Chemical  Abstract  Service  (CAS) 
registry  numbers.  The  commenter 
contended  that  these  problems  are 
magnified  in  the  case  of  the  glycol 
ethers  category  because  the  category  is 
defined  by  molecular  structure  formula. 

Since  the  glycol  ethers  category 
consists  of  chemicals  that  are  similar 
chemically  and  in  potential  effect,  EPA 
believes  that  this  category  will  not  be 
difficult  for  the  public  or  industry  to 
understand  or  for  the  Agency  to 
administer.  The  Agency  will  work  with 
the  public  and  the  regulated  community 
to  develop,  as  appropriate,  any 
interpretations  and  guidance  the  Agency 
determines  are  necessary  to  facilitate 
accurate  reporting  for  the  "certain  glycol 
ethers"  category.  The  Agency  does  not 
believe  that  the  glycol  ethers  categorj-  is 
unique  in  that  it  is  defined  by  molecular 
structure  formula.  All  of  the  metal 
compound  categories  are  defined  based 
on  molecular  structure  formula,  i.e.,  to 
be  considered  a  member  oJF  a  metal 
compound  category,  the  compound 
must  consist  of  the  parent  metal  and  at 
least  one  substituent  group.  Both  the 
chlorophenols  and  cyanide  compound 
categories  are  defined  by  molecular 
structure  formulas  on  the  EPCRA 
section  313  list.  EPA  believes  that 
defining  the  category  by  molecular 
structure  formula  ensures  that  all 
members  of  the  category  that  meet  the 
EPCRA  section  313(d)(2)  criteria  are 
included  and  thus  reportable. 

Three  commenters,  the  Soap  and 
Detergent  Association,  Proctor  and 
Gamble  Co.,  and  Union  Carbide 
contended  that  EPA  should  be 
consistent  between  EPCRA  and  TSCA 
on  its  treatment  of  identical  materials. 
Union  Carbide  cited  the  TSCA  section 
8(b)  Inventory  provisions.  EPA  believes 


that  the  differing  treatment  of  glycol 
ether  species  with  a  low  degree  of 
ethoxylation  under  EPCRA  and  TSCA  is 
appropriate  given  the  differing  purposes 
and  standards  of  TSCA  section  8(b)  and 
EPCRA  section  313.  TSCA  is  concerned 
with  the  regulation  of  unreasonable 
risks  to  human  health  and  the 
environment  posed  by  chemical 
substances  and  mixtures  in  conmierce; 
the  section  8(b)  Inventory,  with  few 
exceptions,  provides  a  list  of  those 
chemical  substances  and  mixtures.  For 
purposes  of  developing  an  inventory  of 
chemical  substances  in  commerce,  it  is 
less  important  to  specify  whether  those 
substances  consist  of  a  discrete  species, 
e.g.,  chloroform,  or  a  species  witli^ 
range  of  molecular  weights.  EPCRA's 
goal  is  to  provide  the  general  public 
with  a  broad  range  of  information  on 
releases  of  certain  chemicals. 

Under  TSCA.  for  example,  glycol 
ether  surfactant  "mixtures"  are 
considered  as  a  single  entity  for 
purposes  of  entry  on  the  Inventory; 
however,  for  purposes  of  reviewing  the 
potential  health  or  environmental 
unreasonable  risks  posed  by  activities 
involving  such  chemical  substances,  the 
impacts  of  their  various  components 
would  be  considered.  Because  the  intent 
of  EPCRA  section  313  is  community 
right-to-know.  EPA  wants  to  ensure  tli.nt 
the  public  has  access  to  information  on 
each  listed  toxic  chemical  or  chemical 
category  to  which  the  public  could  be 
exposed,  regardless  of  whether  it  is  in 
a  mixture.  "Therefore,  where  a  surfadaat 
contains  species  with  a  low  degree  of 
ethoxylation  that  fit  the  glycol  ether 
category  definition.  EPA  requires  that 
those  chemicrals  be  reported. 

Union  Carbide  also  contended  that 
"lajs  a  legal  matter,  the  current  and 
proposed  definitions  exclude  poKiners 
from  the  category  of  glycol  ethers.  Since 
polymers  potentially  include  their  low 
molecular  weight  species  (n  =  1,  2,  3). 
the  exemption  for  polymers  precludes 
the  need  to  report  low  molecular  weight 
species  under  (sjection  313." 

EPA  disagrees  with  Union  Carbide's 
conclusion  regarding  species  with  low 
degrees  of  ethoxylation.  The  proposed 
definition  being  finalized  today 
continues  to  exclude  polymer  molecules 
(i.e.,  those  molecules  which  include  at 
least  four  covalently  linked  subunits  at 
least  two  of  which  are  internal 
subunits),  and  to  include  low  molecular 
weight  glycol  ethers  with  a  low  degree 
of  ethoxylation.  The  change  in 
regulatory*  text  deleting  the  phrase 
"polymers  are  excluded  from  this 
category,"  does  not  change  EPA's 
position  regarding  the  sc;opfc  of  tlie 
glycol  ethers  category. 
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action  likely  to  lead  to  a  rule  (1)  Having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlements, 
grants,  user  fees,  or  loan  programs;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  final  rule  is  not  "significant" 
and  therefore  not  subject  to  OMB 
review. 

B.  Fegulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities." 

40  CFR  part  372  exempts  certain 
small  businesses  (specifically,  those 
facilities  with  fewer  than  10  full-time 
employees)  from  reporting.  This 
exclusion  exempts  about  one-half  of  all 
manufacturing  facilities  in  Standard 
Industrial  Classification  (SIC)  codes  20 
through  39  from  section  313  reporting. 
Additionally,  facilities  which 
manufacture  or  process  less  than  25,000 
pounds  or  otherwise  use  less  than 
10,000  pounds  of  these  chemicals 
annually  are  not  required  to  report  for 
these  chemicals.  Thus,  many  small 
facilities  will  not  incur  any  regulatory 
costs  in  association  with  this  rule.  Small 
businesses  are  not  expected  to  be 
adversely  affected  by  this  rule,  since  the 
rule  would  increase  the  likelihood  that 
they  would  not  be  required  to  report 
glycol  ether  releases.  Therefore,  EPA 


certifies  that  this  rule  is  not  likely  to 
significantly  impact  small  entities 

C.  Paperwork  Reduction  Act  . 

There  are  no  unique  reporting 
requirements  associated  with  this  final 
rule  because  it  redefines  the  glycol 
ethers  category  to  exclude  certain  high 
molecular  weight  glycol  ethers  from 
reporting  under  section  313.  Reporting 
of  chemicals  that  are  subject  to  section 
313  has  been  approved  by  OMB  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq.. 
and  has  been  assigned  the  OMB  control 
number  2070-0093. 

The  public  reporting  burden  for 
section  313  chemicals  is  estimated  to 
average  43  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
This  rule's  redefinition  will  reduce  the 
number  of  responses  required,  thus 
reducing  overall  burden. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection, 
Community  right-to-know,  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 

Dated:  June  28, 1994. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  372  is 
amended  as  follows: 

PART  372— [AMENDED] 

1.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  11023  and  11048. 

2.  In  §  372.65(c)  by  amending  the 
category,  glycol  ethers  to  read  as 
follows: 

§  372.65    Chemicals  and  chemical 
categories  to  which  the  part  applies. 

***** 

(c)  *     *     *  -         ■ 


Category  Name 


OR' 


-•f-f' 


Certain  Glycol  Ethers  ... 

R  -  (OCHiCHj), 
Where: 

n  =  1 .  2,  or  3; 

R  »  a»(yl  C7  or  les^;  or 

R  =  phenyl  or  alkyti  sutetituted  pheny^, 

R'  »  H  or  atkyi  C7  or  less;  or 

OR"  consisting  o(  cbrtwxyhc  acid  ester,  sulfate,  phosphate,  nitrate,  or  suHonate. 


Effective  Date 


1/1/95 
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47CFRPart73 

{MM  Docket  No.  93-99;  RM-6202  and  RM- 
8304] 

Radio  Broadcasting  Services;  Ashland, 
Moberty.  Monroe  City,  Rotla.  and 
Wheeling,  MO 

AGENCV:  Federal  Commuxiications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  268C2  for  Channel  288C3  at 
Moberly,  Missouri,  and  modifies  the 
license  for  Station  KZZT(FM)  to  specify 
operation  on  Channel  288C2  in  response 
to  a  petition  filed  by  FM  105,  Inc.  See 
58  FR  25593,  April  27.  1993.  The 
coordinates  for  Channel  288C2  at 
Moberly  are  39-25-45  and  92-22-49. 
The  counterproposal  filed  by  Sobocomo 
Radio,  Inc.  (RM-8304),  proposing  the 
substitution  of  Channel  291  Cl  for 
Channel  291C2,  Ashland,  Missouri, 
substitution  of  Channel  276C3  for 
Channel  292A,  Rolla.  Missouri, 
substitution  of  Channel  298A  for 
Channel  292A,  Monroe  City.  Missouri, 
and  change  of  reference  coordinates  for 
Channel  290A,  Wheeling,  Missouri,  was 
dismissed.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  August  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPt£M£NTAR¥  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-99. 
adopted  June  15, 1994.  and  released 
June  28, 1994.  TTie  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washingtcm,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  fi-om  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  2100  M 
Street  NW.,  Suite  140,  Washington.  DC 
20037.  C202)  857-3800. 
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FEDERAL  COMMUNtCATIONS 
COMMISStON 

47CFRPart73 

{MM  Docket  No.  93-09;  RM-8202  and  RM- 
8304] 

Radio  Broadcasting  Services;  Ashland, 
Moberly,  Monroe  City,  Rona,  and 
Wheeiing,  MO 

AGENCV:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  288C2  for  Channel  288C3  at 
Moberly,  Missouri,  and  modi^es  the 
license  for  Station  KZZT(FM)  to  specif)' 
operation  on  Channel  288C2  in  response 
to  a  petition  filed  by  FM  105,  Inc.  See 
58  FR  25593.  April  27.  1993.  The 
coordinates  for  Channel  288C2  at 
Moberly  are  39-25-45  and  92-22-49. 
The  counterproposal  filed  by  Sobocomo 
Radio.  Inc.  (RM-8304).  proposing  the 
substitution  of  Qiannel  291  Cl  for 
Channel  291C2,  Ashland.  Missouri, 
substitution  of  Channel  276C3  for 
Channel  292A.  RoUa,  Missouri, 
substitution  of  Channel  298A  for 
Channel  292A,  Monroe  City.  Missouri, 
and  change  of  reference  coordinates  for 
Channel  290A.  Wheeling,  Missouri,  was 
dismissed.  With  this  actibn,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  August  11, 1994. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  information:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-99. 
adopted  June  15, 1994,  and  released 
June  28. 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washingtcm,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street  NW.,  Suite  140,  Washington,  DC 
20037.  t202)  857-3800. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Fart  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-IAMENOEO] 

1.  The  authority  citaticm  for  Part  73 
continues  to  read  as  follows: 

Aathority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  288C3  and  adding 
Channel  288C2  at  Moberly. 

Federal  Communications  Commissioo. 
John  A.  Karoosos, 

Acting  Chief.  Allocations  Bmnch.  Policy  and 
Rules  Division,  Mass  Media  bureau . 
IFR  Doc  94-16130  Filed  7-1-94;  8:45  amj 
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47  CFR  Part  73 

[MM  Docket  Na  93-269;  RM-e319] 

Radio  Broadcasting  Services;  Denison 
and  Pilot  Point,  TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 

request  of  Davis  Family  Trust, 
reallocates  Channel  265C2  from 
Denison,  Texas,  to  Pilot  Point.  Texas, 
and  modifies  Station  KTCY-FM's 
construction  permit  to  specify  Pilot 
Point  as  its  community  of  license.  See 
58  FR  58672.  November  3,  1993. 
Channel  285C2  can  be  allotted  to  Pilot 
Point  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  16.0  kilometers  (9.9  miles) 
north  to  accommodate  Davis'  desired 
site.  The  coordinates  for  Channel  285C2 
at  Pilot  Point  are  North  Latitude  33-32- 
20  and  West  Longitude  96-57-15.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  August  11.  1994. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Pamela  B  lumen  thai,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  93-269.  - 
adopted  Jime  14. 1994.  and  released 
June  28, 1994.  The  full  text  of  this 
Commission  de&sion  is  available  for 
insjjection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington, 
DC.  20037. 

List  of  Subiects  in  47  CFR  Pari  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas  is  amended  by 
adding  Pilot  Point,  Channel  285C2  and 
remo\'ing  Channel  285C2  at  Denison. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy- and 

Rules  Division.  Mass  Media  Bureau. 

IFR  Doc.  94-16131  Filed  7-1-94;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  Na  93-271;  RM-834q 

Television  Broadcasting  Services; 
Watia  Walla,  WA 

AGENCY:  Federal  Communications    . 

Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Spectrum  Communications, 
Inc..  substitutes  VHF  television  Channel 
9+  for  vacant  UHF  Channel  14  -  at 
Walla  Walla,  Washington,  as  its  first 
local  television  broadcast  service.  See 
58  FR  58672,  November  3,  1993. 
Channel  9-f  can  be  substituted  at  Walla 
Walla  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  9+  are  North 
Ladtude  46-04-12  and  West  Longitude 
118-19-48.  Since  Walla  Walla  is  located 
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within  400  kilometei|s  (250  miles)  of  the 
U.S.-Canadian  l)orde-,  concurrence  of 
the  Canadian  government  has  been 
received.  With  this  action,  this 
proceeding  is  termin  ited. 
EFFECTTVE  DATE:  Augist  11.  1994. 
FOR  FURTHER  INFORliuTION  CONTACT: 
Sharon  P.  McDonald  Mass  Media 
Bureau,  (202)  634-6^30. 
SUPPLEMENTARY  INFO!  IMATION:  This  is  a 
synopsis  of  the  Comr  lission's  Report 
and  Order,  MM  Docket  No.  93-271 
adopted  June  15, 199»,  and  released 
June  28,  1994.  The  full  text  of  this 
Commission  decisior  is  available  for 
inspection  and  copyi  ig  during  normal 


business  hours  in  the 


Center  (Room  239),  1  )19  M  Street,  NW 


Washington,  DC  The 


this  decision  may  als  3  be  purchased 

from  the  Commissior '; 

contractors,  Intemati^  )nal  Transcription 

Service,  Inc.,  (202)  8!  7-3800,  2100  M 

Street,  NW.,  suite  140, 

20037. 


List  of  Subjects  in  47|CFR  Part  73 

Television  broadca  >ting. 

Part  73  of  title  47  0 
Federal  Regulations  i^ 
follows: 


PART  73— [AMENDE  3] 


1.  The  authority  ci 
continues  to  read  as 


Authority:  47  U.S.C.  1  54,  303. 


Wash 


<  + 


§73.606    [Amended] 

2.  Section  73.606(b 
Allotments  under 
amended  by  removin 
and  adding  Channel 

Federal  Communication^ 
John  A.  Karousos, 

Acting  Chief,  Allocation 
Fules  Division,  Mass  Me  tip 
IFRDoc.  94-16132  Filet 

BILUNG  CODE  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1056 

Transportation  of  Hoijsehold  Goods  in 
Interstate  or  Foreign  Commerce 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Technical  amendments. 


FCC  Reference 


complete  text  of 


Washington.  DC 


the  Code  of 
amended  as 


t  Jtion  for  part  73 
f  )llows: 


the  Table  of  TV 

ington,  is 
Channel  14  - 

at  Walla  Walla. 


Commission. 

Branch.  Policy  and 
Bureau. 

7-1-94;  8:45  am) 


SUMMARY:  In  order  to 
Interstate  Commerce 


pdate  the 
(Commission's 


regulations,  as  set  forth  in  Title  49, 
Chapter  X,  Part  1056,  of  the  Code  of 
Federal  Regulations,  several  technical 
amendments  are  necessary,  as  set  forth 
below. 

EFFECTIVE  DATE:  July  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
S.  Llewellyn,  (202)  927-5520.  Patricia 
A.  Burke,  (202)  927-5520,  (TDD  for 
hearing  impaired:  (202)  927-5721). 

i> 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  49  CFR  Part  1056 

Advertising,  Consumer  protection. 
Freight.  Insurance,  Motor  Carriers, 
Moving  of  household  goods.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  above,  Title 
49,  Chapter  X,  Part  1056  is  amended  as 
follows:  ji       11 

PART  1056— TRANSPORTATION  OF 
HOUSEHOLD  GOODS  IN  INTERSTATE 
OR  FOREIGN  COMMERCE 

1.  The  authority  citation  for  Part  1056 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321.  11109.  11110 
and  5  U.S.C.  553. 

2.  In  Part  1056,  the  words,  "OCP- 
100",  "OCP-lOl".  "Office  of  Consumer 
Protection",  and  "Office  of  Compliance 
and  Consumer  Assistance"  are  revised 
to  read  "OCE-lOO",  "OCE-lOl",  and 
"Office  of  Compliance  and 
Enforcement"  everywhere  they  appear. 
Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  94-16227  Filed  7-1-94:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675  i 

[Docket  No.  931100-4043;  I.D.  062994A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  in  the  Western 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  neces.sary  to 


prevent  exceeding  the  total  allowable 
catch  (TAC)  of  Atka  mackerel  specified 
for  this  District. 

EFFECTIVE  DATE:  12  noon,  Alaska  local, 
time  (A.l.t.),  June  30, 1994,  until  12 
midnight,  A.l.t.,  December  31,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and  - 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §675.20(a)(7)(ii), 
the  Atka  mackerel  TAC  for  the  Western 
Aleutian  District  was  established  by  the 
final  1994  initial  specifications  of 
groundfish  for  the  BSAI  (59  FR  7656, " 
February  16, 1994)  as  8,500  metric  tons 
(mt). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §  675.20(a)(8),  that  the 
Atka  mackerel  TAC  specified  for  the 
Western  Aleutian  District  soon  will  b« 
reached.  Therefore,  the  Regional 
Director  has  established  a  directed 
fishing  allowance  of  8,000  mt  after 
determining  that  500  mt  will  be  taken  as 
incidental  catch  in  directed  fishing  for 
other  species  in  the  Western  Aleutian 
District.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Atka 
mackerel  in  the  Western  Aleutian 
District,  effective  fix)m  12  noon  A.l.t., 
June  30,  1994,  until  12  midnight,  A.l.t.. 
December  31,  1994.- 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  0MB  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq.  ^ 

Dated:  June  29. 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

|FR  Doc.  94-16215  Filed  6-29-94;  3:39  pmj 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  pulbiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  part)c»pate  in  the 
mle  making  pnor  to  the  actoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  575 
RIN  3206-AF86 

Recruitment  and  Relocation  Bonuses 
and  Retention  Allowances 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule  with  request  for 
comments. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  proposed 
regulations  to  provide  agencies  with 
greater  flexibility  in  paying  recruitment 
and  relocation  bonuses  and  retention 
allowances  (the  3  R's).  The  proposed 
regulations  revise  certain  requirements 
in  the  current  regulations  to  maximize 
agency  discretion  in  using  these 
flexibilities.  The  3  R's  were  authorized 
by  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA). 
DATES:  Conunents  must  be  received  on 
or  before  August  4.  1994. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead,  Acting 
Assistant  Director  for  Compensation 
Policy.  Personnel  Systems  and 
Oversight  Group,  Office  of  Personnel 
Management,  Room  6H31, 1900  E  Street 
NW..  Washington.  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belva  MacDonald  or  Lee  Kara,  (202) 
60B-1413. 

SUPPLEMENTARY  INFORMATION:  On  August 
19.  1992.  OPM  published  final 
regulations  at  57  FR  37394  to  authorize 
the  payment  of  recruitment  and 
relocation  bonuses  and  retention 
allowances  (the  3  R's)  under  the  Federal 
Employees  Pay  Comparability  Act  of 
1990  (FEPCA).  These  regulaUons 
finalized  interim  regulations  that  were 
published  on  March  28, 1991  (56  FR 
12833).  Overall,  use  of  the  3  R's  has 
been  limited. 

In  a  memorandum  to  the  Interageac>' 
Advisory  Group  on  October  24,  1991. 
OPM  advised  agencies  to  consider  using 
the  3  R's  before  requesting  new  or 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puljiic  of  the  proposed 
issuance  of  rules  arxl  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partKapate  in  the 
rule  making  pnor  to  me  aclopfion  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 

MANAGEMENT 

5  CFR  Part  575 
PIN  3206-AF86 

Recruitment  and  Relocation  Bonuses 
and  Retention  Allowances 

AGENCy;  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule  with  request  for 
comments. 


SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  proposed 
regulations  to  provide  agencies  with 
greater  flexibility  in  paying  recruitment 
and  relocation  bonuses  and  retention 
allowances  (the  3  R's).  The  proposed 
regulations  revise  certain  requirements 
in  the  current  regulations  to  maximize 
agency  discretion  in  using  these 
flexibilities.  The  3  R's  were  authorized 
by  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA). 
DATES:  Comments  must  be  received  on 
or  before  August  4,  1994. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead,  Acting 
Assistant  Director  for  Compensation 
Policy,  Personnel  Systems  and 
Oversight  Group,  Office  of  Personnel 
Management,  Room  6H31, 1900  E  Street 
NVV.,  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belva  MacDonald  or  Lee  Kara,  (202) 
606-1413. 

SUPPLEMENTARY  INFORMATION:  On  August 
19,  1992,  OPM  published  final 
regulations  at  57  FT?  37394  to  authorize 
the  payment  of  recruitment  and 
relocation  bonuses  and  retention 
allowances  (the  3  R's)  under  the  Federal 
Employees  Pay  Comparability  Act  of 
1990  (FEPCA).  These  regulaUons 
finalized  interim  regulations  that  were 
published  on  March  28, 1991  (56  FR 
12833).  Overall,  use  of  the  3  R's  has 
been  limited. 

In  a  memorandum  to  the  Interageocy 
Advisory  Group  on  October  24,  1991. 
OPM  advised  agencies  to  consider  using 
the  3  R's  before  requesting  new  or 


increased  special  salary  rates  under  5 
U.S.C.  5305.  In  most  situations,  the  use 
of  the  3  R's  to  solve  staffing  problems 
will  be  less  expensive  Aan  special  rates. 
Special  rates  are  basic  pay  for  such 
purposes  as  retirement  benefits, 
premium  pay,  and  promotions,  whereas 
the  3  R's  are  not  basic  pay  for  any 
purposes.  The  3  R's  are  also  generally 
less  expensive  than  superior 
qualifications  appointments.  Superior 
qualifications  appointments,  like  special 
salary  rates,  have  a  lasting  effect  on 
future  pay  entitlements. 

When  necessary,  the  3  R's  may  be 
used  in  combination  with  special  salary 
rates  and  superior  qualifications 
appointments.  However,  payment  of  one 
of  the  3  R's  alone  may  be  the  most 
appropriate  solution  for  a  staffing 
problem.  For  example,  a  candidate  may 
prefer  a  lump-sum  paj-ment  to  address 
his  or  her  immediate  needs  instead  of  an 
increase  in  basic  pay  that  would  be 
received  in  relatively  small  amounts 
over  a  long  period  of  time. 

Agencies  nave  found  it  difficult  to  use 
the  3  R's  and  have  requested  changes  in 
the  current  regulations.  OPM  also  has 
approved  variations  to  the  requirements 
bonus  regulations.  (This  is  discussed 
below  under  appointments  required  for 
recruitment  bonus  purposes.)  OPM  is 
proposing  the  regulatory  changes 
discussed  below  to  increase  agencies* 
discretion  in  administering  the  3  R's. 

Recruitment  Bonuses 

Candidate  quality,  in  §§  575.101, 
575.104(b)(2),  575.104(c)(1)  and  (cK2)  (i) 
and  (iii),  and  575.108(b),  the  current 
regulations  allow  pwyment  of  a 
recruitment  bonus  only  when,  in  the 
absence  of  such  a  bonus,  agencies 
would  encounter  difficulty  in  filling  the 
position  with  a  high  quality  candidate. 
Same  agencies'  recruitment  needs  are 
not  limited  to  high  quality  candidates. 
•Therefore,  they  have  not  considered 
offering  recruitment  bonuses  before 
requesting  approval  of  special  salary 
rates.  (OPM  approval  of  special  rates  is 
not  dependent  upon  the  recruitment  of 
high  quality  candidates.)  The  proposed 
regulations  would  allow  an  agency  to 
pay  a  recruitment  bonus  to  any  qualified 
candidate  the  agency  wishes  to  recruit 
for  a  difficult -to-fill  position.  The 
agency  would  determine  the  level  of 
candidate  quality  it  needs  to  target. 

Length  of  appointment  and  service 
agreement  In  §575.103,  the  cunent 
definition  of  "employee"  for 


recruitment  bonus  purposes  requires  an 
appointment  of  at  least  2  years.  The 
proposed  regulations  would  delete  the 
language  regarding  the  minimum  length 
of  appointment;  however,  since,  in 
§  575.106(b),  the  proposed  regulations 
require  a  service  agreement  of  at  least  6 
months,  any  appointment  would  have  to 
be  at  least  that  long.  Currently,  a 
minimum  12-month  service  agreement 
is  required.  Reducing  the  requirement  to 
6  months  would  give  agencies  more 
flexibility. 

Break-in  service.  To  meet  the  current 
definition  of  "newly  appointed"  in 
§  575.103,  a  candidate  with  prior 
Federal  Government  service  must  have 
a  break  in  service  of  at  least  1  year.  The 
proposed  regulations  would  reduce  this 
break-in-service  restriction  to  90  days. 
This  parallels  the  90-day-bieak-in- 
service  restriction  for  superior 
qualifications  appointments  in 
§  531.203(b)(2).  It  allows  agencies  to' 
consider  paying  a  recruitment  bonus  in 
more  circumstances  as  an  alternative  to 
paying  advanced  in-hire  rates  for 
superior  qualifications. 

The  proposed  regulations  add  two 
authorized  exceptions  to  the  break-in- 
service  rule  in  §575.103.  The  first  is  a 
permanent  appointment  that  follows  a 
provisional  appointment  (as  defined  in 
§  316.403).  The  second  is  an 
appointment  that  follows  a  temporary 
appointment,  provided  the  temporary 
appointment  was  neither  full-time  nor 
the  principal  employment  of  the 
candidate.  This  would  allow  agencies  to 
pay  recruitment  bonuses  in  situations 
like  those  approved  by  OPM  as 
variations  to  the  current  regulations. 
Under  the  variations,  bonuses  were  paid 
to  medical  officers  who  served  in 
temporary  appointments  prior  to  being 
ogered  permanent  appointments.  The 
medical  officers  did  not  meet  the  break- 
in-service  requirement  under  current 
regulations.  OPM  determined  that 
payment  of  recruitment  bonuses  was 
appropriate  because  the  temporary 
positions  were  neither  full-time  nor  the 
candidates'  principal  employment. 
Also,  the  inability  of  the  hiring  officials 
to  take  advantage  of  such  opportunities 
would  have  resulted  in  lengthy 
recruitment  efforts  to  find  qualified 
candidates  with  the  required  specialized 
skills.  (These  variations  were  reported 
in  former  Federal  Personnel  Manual 
Bulletins  575-4,  April  20, 1993;  575-5, 
October  25. 1993;  and  575-6,  November 
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regulations  would  remove  this 
requirement. 

Retention  Allowances 

Length  of  appointment.  In  §  575.303, 
the  current  definition  of  "employee"  for 
retention  allowance  purposes  requires 
an  appointment  of  at  least  2  years.  The 
proposed  regulations  wtiuld  allow  the 
employee's  appointment  to  be  any 
length  of  time  determined  appropriate 
by  the  agency. 

Length  of  service.  In  §  575.304(a),  the 
current  regulations  permit  payment  of  a 
retention  allowance  only  to  an 
employee  who  (1)  has  completed  1  year 
of  continuous  service  with  the  agency 
immediately  prior  to  such  payment,  or 
(2)  has  completed  a  period  of 
employment  established  under  a  service 
agreement  for  a  recruitment  or 
relocation  bonus,  the  proposed 
regulations  would  allow  an  agency  to 
pay  a  retention  allowance  to  an 
employee  with  less  than  1  year  of 
continuous  service.  However,  the 
proposed  regulations  continue  to 
require  that  an  employee  under  a 
ser\'ice  agreement  for  a  recruitment  or 
relocation  bonus  complete  such  an 
agreement  before  receiving  a  retention 
allowance. 

Reason  for  being  likely  to  leave.  In 
§§  575.304(b)  and  575.305(c).  the 
current  regulations  permit  payment  of  a 
retention  allowance  to  an  employee 
only  if  he  or  she  is  likely  to  leave  the 
Federal  service  for  employment  outside 
the  executive,  legislative,  or  judicial 
branch  of  the  Federal  Government.  The 
proposed  regulations  would  allow 
payment  of  a  retention  allowance  to  an 
employee  who  is  likely  to  leave  not  only 
for  employment  outside  the  Federal 
Government,  but  for  a  reason  othe*-  than 
employment,  such  as  retirement. 

Reporting  requirement.  In 
§  575.308(b),  the  current  regulations  for 
retention  allowances  require  an  annual 
written  report  by  each  agency  on  its  use 
of  retention  allowances.  The  proposed 
regulations  would  remove  this 
requirement. 

Miscellaneous 

In  §  575.103.  the  definition  of 
"commuting  area"  is  not  germane  to  the 
payment  of  recruitment  bonuses  and 
would  be  removed  by  the  proposed 
regulations.  (The  definition  would 
remain  in  §  575.203  for  payment  of 
relocation  bonuses.)  Finally,  the 
proposed  regulations  add  a  new 
paragraph  (d)  in  §  575.306  to  clarify  that 
a  retention  allowance  is  not  pay  for 
purposes  of  a  lump-sum  payment  for 
annual  leave  under  5  U.S.Cl  5551.  (See 
Comptroller  General  opinion. B-249816 
March  8. 1993.) 


E.O.  12866.  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  apply  only  to 
Federal  agencies  and  employees. 

Ust  of  Subjects  in  5  CFR  Part  575 

Administrative  practice  and 
procedure.  Government  employees, 
Wages. 
James  B.  King, 
Director. 

Accordingly,  OPM  is  proposing  to 
amend  part  575  of  title  5  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  575— RECRUITMENT  AND 
RELOCATION  BONUSES;  RETENTION 
ALLOWANCES;  SUPERVISORY 
DIFFERENTIALS 

1.  The  authority  citation  for  part  575 
continues  to  read  as  follows:  - 

Authority:  5  U.S.C.  1104(a)(2).  5753,  5754, 
dnd  5755;  sec.  302  and  404  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990 
(Pub.  L  101-509)  104  Stat.  1462  and  1466. 
re.spectively;  E.O.  12748. 

2.  Section  575.101  is  revised  to  read 
as  follows: 

§575.101     Purpose. 

This  subpart  provides  regulations  to 
implement  5  U.S.C.  5753,  which 
authorizes  payment  of  a  recruitment 
bonus  of  up  to  25  percent  of  basic  pay 
to  a  newly  appointed  employee  or  an 
individual  to  whom  a  written  offer  of 
employment  has  been  made  by  the 
agency,  provided  there  is  a 
determination  that,  in  the  absence  of 
such  a  bonus,  difficulty  would  be 
encountered  in  filling  the  position. 

3.  In  §  575.103,  the  definition  of 
"commuting  area"  is  removed,  and  the 
definitions  of  "employee"  and  "newly 
appointed"  are  revised  to  read  as 
follows: 

§575.103    Definitions. 

Employee  means  an  employee  in  or 
under  an  agency  who  is  newly 
appointed  or  an  individual  who  has 
received  a  written  offer  of  employment. 

Newly  appointed  refers  to — 

(a)  The  first  appointment,  regardless 
of  tenure,  as  an  employee  of  the  Federal 
Government; 

(b)  An  appointment  as  an  employee  of 
the  Federal  Government  following  a 
break  in  service  of  at  least  90  days  from 


the  candidate's  last  period  of  Federal 
employment  other  than— 

(1)  Employment  in  a  cooperative 
work-study  program  under  a  Schedule  B 
appointment  made  in  accordance  with 
§213.3202  of  this  chapter; 

(2]  Employment  under  the  Stay-in- 
School  program,  in  accordance  with 
§213.3102(w)  of  this  chapter; 

(3)  Employment  as  a  law  clerk  trainee 
under  §  213.3102(e)  of  this  chapter; 

(4)  Employment  while  a  .student 
during  school  vacations  under  a  short- 
term  temporary  appointing  authority; 

(5)  Employment  under  a  provisional 
appointment  designated  under 
§316.403  if  the  new  appointment  is 
permanent  and  immediately  follows  the 
provisional  appointment;  or 

(6)  Employment  under  a  temporary 
appointment  that  is  neither  full-time  nor 
the  principal  employment  of  the 
candidate. 

«        •        ♦        •        ♦ 

4.  In  §575.104.  paragraphs  (b)(2), 
{c)(l).  and  (c)(2)  (i)  and  (iii)  are  revised 
to  read  as  follows: 

§  575.104    Agency  recruitment  Ixjnus 
plans;  higher  level  review  and^approval; 
and  criteria  for  payment. 

*         •         •         *         » 

(b)(2)  When  necessary  to  make  a 
timely  offer  of  employment,  a  higher 
level  official  may  establish  criteria  for 
offering  recruitment  bonuses  in  advance 
and  authorize  the  recommending 
official  to  offer  a  recruitment  bonus  (in 
any  amount  within  a  pre-estahlished 
range)  to  any  candidate  without  further 
review  or  approval. 

(c)  Criteria  for  payment.  (1)  Each 
bonus  paid  under  this  subpart  shall  be 
based  on  a  written  determination  that, 
in  the  absence  of  such  a  bonus,  the 
agency  would  encounter  difficulty  in 
filling  the  position.  Such  a 
determination  shall  be  made  before  any 
employee  actually  enters  on  duty  in  the 
position  for  which  he  or  she  was 
recniiled.  An  agency  may  target  groups 
of  positions  that  have  been  difficult  to 
fill  in  the  past  or  that  may  be  difficult 
to  fill  in  the  future  and  may  make  the 
required  written  determination  to  offer 
a  recruitment  bonus  on  a  group  basis. 
(2)  *   *   V 

(i)  The  success  of  recent  efforts  to 
recruit  candidates  for  similar  positions, 
including  indicators  such  as  offer 
acceptance  rates,  the  proportion  of 
positions  filled,  and  the  length  of  time 
required  to  fill  sim.ilar  positions; 
•        •        •        •        « 

(iii)  Labor-market  factors  that  may 
■iffect  the  ability  of  the  agency  to  recruit 
candidates  for  similar  positions  now  or 
in  the  future; 
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the  candidate's  last  period  of  Federal 
employment  other  than— 

(1)  Employment  in  a  cooperative 
work-study  program  under  a  Schedule  B 
appointment  made  in  accordance  with 
S  213.3202  of  this  chapter; 

(2)  Employment  under  the  Stay-in- 
School  program,  in  accordance  with 
t?  213.3102(w)  of  this  chapter; 

(3)  Employment  as  a  law  clerk  trainee 
under  §  213.3102(e)  of  this  chapter; 

(4)  Employment  while  a  student 
during  school  vacations  under  a  short- 
term  temporary  appointing  authority; 

(5)  Employment  under  a  provisional 
appointment  designated  under 
§316.403  iiPthe  new  appointment  is 
permanent  and  immediately  follows  the 
provisional  appointment;  or 

(6)  Employment  under  a  temporary 
appointment  that-is  neither  full-time  nor 
the  principal  employment  of  the 
candidate. 

•  •        •        •        * 

4.  In  §575.104,  paragraphs  (b)(2). 
(c)(1),  and  (c)(2)  (i)  and  (iii)  are  revised 
to  read  as  follows: 

§575.104    Agency  recruitment  tHjnus 
plans;  tiigher  level  review  and^approva); 
and  criteria  for  payment. 

*  «         »         *         • 

(b)(2)  When  necessary  to  make  a 
timely  offer"  of  employment,  a  higher 
level  official  may  establish  criteria  for 
offering  recruitment  bonuses  in  advance 
and  authorize  the  recommending 
official  to  offer  a  recruitment  bonus  (in 
any  amount  within  a  pre-established 
range)  to  any  candidate  without  further 
review  or  approval. 

(c)  Criteria  for  payinvnt.  (1)  Each 

bonus  paid  under  this  subpart  shall  be 

based  on  a  written  determination  that. 

in  the  absence  of  such  a  bonus,  the 

agency  would  encounter  difficulty  in 

filling  the  position.  Such  a 

determination  shall  be  made  before  any 

employee  actually  enters  on  duty  in  the 

position  for  which  he  or  she  was 

recniited.  An  agency  may  target  groups 

of  positions  that  have  been  difficult  to 

fill  in  the  past  or  that  may  be  difficult 

to  fill  in  tJie  future  and  may  make  the 

required  written  determination  to  offer 

a  recruitment  bonus  on  a  group  basis. 
(2)  .   *  .  "   ^ 

(i)  The  success  of  recent  efforts  to 
recruit  candidates  for  similar  positions, 
including  indicators  such  as  offer 
acceptance  rates,  the  proportion  of 
positions  filled,  and  the  length  of  time 
required  to  fill  sim.ilar  positions; 
•        •        •        •        « 

(iii)  Labor-market  factors  tlwt  may 
affect  the  ability  of  the  agency  to  recruit 
candidates  for  similar  positions  now  or 
in  the  future; 


5.  Section  575.106  is  revised  to  read 
as  follows: 

§575.106    Service  agreement 

(a)  Before  a  recruitment  bonus  may  be 
paid,  an  agency  shall  require  that  the 
employee  sign  a  written  service 
agreement  to  complete  a  specified 
period  of  employment  with  the 
appointing  agency  (or  successor  agency 
in  the  event  of  a  transfer  of  function). 

(b)  The  minimum  period  of 
employment  to  be  established  under  a 
ser\'ice  agreement  for  a  recruitment 
bonus  shall  be  6  months. 

R.  Section  575.108  is  revised  to  read 
as  follows: 

§575.108    Internal  monitoring. 

Each  agency  shall  monitor  the  use  of 
recruitment  bonuses  to  ensure  that  its 
re<.ruitment  bonus  plan  conforms  to  the 
requirements  established  under  this 
subpart  and  ti.at  the  payment  of 
recruitment  bonuses  conforms  to  the 
criteria  established  under  this  subpart. 

7.  Section  575.201  is  revised  to  read 
"as  follows: 

§575.201     Purpose. 

This  subpart  provides  regulations  to 
implement  5  U.S.C.  5753.  which 
authorizes  payment  of  a  relocation 
bonus  of  up  to  25  percent  of  basic  pay 
to  an  employee  who  must  relocate  to 
accept  a  position  in  a  different 
commuting  area,  provided  there  is  a 
detennination  that,  in  the  absence  of 
such  a  bonus,  difficulty  would  be 
encountered  in  filing  the  po.sition. 

8.  In  §575.203.  the  definitions  of 
"employee"  and  "service  agreement" 
are  revised  to  read  as  follows: 

§575.203    Definitions. 

»         •         •         *         * 

Employee  means  an  employee  in  or 
under  an  agency  who  is  appointed  to  a 
position  in  a  different  commuting  area 
or  whose  duty  station  is  cfianged 
permanently  or  temporarily  to  a 
different  commuting  area. 
*        •       .  *        »        * 

Sen/re  agreement  means  a  written 
agreement  between  an  agency  and  an 
employee  under  which  the  employee 
agrees  to  a  specified  period  of 
employment  with  the  agency  at  the  new 
duty  station  to  which  relocated  in  return 
for  payment  of  a  relocation  bonus. 

9.  In  §575.204.  paragraphs  (c)(1). 
(c)(2)(i),  (c)(2)(iii).  and  (d)  are  revi.sed  to 
read  as  follows: 

§  575.204    Agency  relocation  t>onus  plans; 
higher  level  review  and  approval;  criteria  for 
payment;  and  exceptions  to  case-by-case 
approval. 


(c)  Criteria  for  payment,  (i)  Each 
bonus  paid  under  this  subpart  shall  be 
based  on  a  written  determination  that, 
in  the  absence  of  such  a  Htnus.  the 
agency  would  encounter  difficulty  in 
filling  the  position.  Each  such 
determination  shall  be  made  before  the 
employee  actually  enters  on  duty  in  the 
position  to  which  he  or  she  was 
relocated.  An  agency  may  target  groups 
of  positions  that  have  beendifficult  to 
fill  in  the  past  or  that  may  be  difficult 
to  fill  in  the  future.  However,  except  as 
provided  in  paragraph  (d)  of  this 
section,  any  determination  to  pay  a 
bonus  shall  be  made  on  a  case-by-case 
basis  for  each  employee. 

(2)  r  *  • 

(i)  The  success  of  recent  efforts  to 
recruit  candidates  for  similar  positions, 
including  indicators  such  as  offer 
acceptance  rates,  the  proportion  of 
■positions  filled,  and  the  length  nf  time 
required  to  fill  similar  positions; 

*  *        •        •        • 

(iii)  Labor  market  factors  that  may 
affect  the  ability  of  the  agency  to  recruit 
candidates  for  similar  positions  now  or 
rn  the  future:  and 

*  •        •        «        « 

(d)  Exceptions  to  case-hy-cose 
approval  The  head  of  an  agency  may 
authorize  the  payment  of  a  relocation 
bonus  to  any  employee  whose  rating  of 
record  is  at  least  fully  successful 
without  the  requirement  forcase-by- 
case  approval  when — 

(1)  The  employee  is  a  member  of  a 
specified  group  of  employees  subject  to 
a  mobility  agreement,  and  the  head  of 
an  agency  determines  that  relocation 
bonuses  are  necessary  to  ensure  the 
agem:y's  ability  to  retain  employees 
subject  to  such  an  agreement;  or 

(2)  A  major  organizational  unit  of  an 
agency  is  relocated  to  a  different 
commuting  area,  and  the  head  of  an 
agency  determines  that  relocation 
bonuses  are  necessary  for  specified 
groups  of  employees  to  ensure  the 
continued  operation  of  that  unit  without 
undue  disruption  of  an  activity  or 
function  that  is  deemed  essential  to  the 
agency's  mission  and/or  without  undue 
disruption  of  service  to  the  public. 

10.  Section  575.206  is  revised  to  read 
as  follows: 

§575.206    Service  agreement 

Before  a  relocation  bonus  may  be 
paid,  an  agency  shall  require  that  the 
employee  sign  a  written  service 
agreement  to  complete  a  specified 
period  of  employment  with  the 
appointing  agency  (or  the  successor 
agency  in  the  event  of  a  transfer  of 
function)  at  the  new  duty  station. 

11.  Section  575.208  is  revised  to  read 
as  follows: 
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§  575.208    Internal  n  lonltoring, 


Each  agency  shall 
relocation  bemuses 
relocation  bonus  p 
requirements  estab 
subpart  and  that  th^ 
relocation  bonuses 
criteria  established 


12.  In  §575.303, 
"employee"  is  revi 
follows: 


monitor  the  use  of 
to  ensure  that  its 
an  conforms  to  the 
ished  under  this 

payment  of 
conforms  to  the 
under  this  subpart. 

he  definition  of 
!  ed  to  read  as 


§575.303    Definitions. 


Employee  means 
under  an  agency. 


an  employee  in  or 


13.  In  §575.304. 
(b)  are  revised  to 


)aragraphs  (a)  and 
as  follows: 


re  id 


§  575.304    Condition  I  for  payment 


(a)  If  applicable 
a  retention  allowante 
only  if  the  employe  j 
period  of  employment 
the  service  agreeme  tit 
payment  of  a  recrui 
subpart  A  of  this  pa  rt 
bonus  under  subpai  t 
whichever  occurs  1<  ter. 


(b)  An  agency 
allowance  to  an  employee 
employee  is  likely 
service  for  any  reason 


ma^ 


14.  In  §575.306, 
is  added  to  read  as 


new  paragraph  (d) 
oUows: 


§  575.306    Payment  c  f  retention  allowance 


(d)  A  retention  al 
for  purposes  of  a  lu 
annual  leave  under 


Each  agency  shal 
retention  allowance} 
retention  allowance 
the  requirements  es  a 
subpart  and  that  the  , 
retention  allowance; 
criteria  established 
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n  agency  may  pay 
to  an  employee 
has  completed  a 
established  under 
required  for 
ment  bonus  under 
or  a  relocation 
B  of  this  part, 


pay  a  retention 

if  the 
leave  the  Federal 


owance  is  not  pay 
inp-sum  payment  for 
5  U.S.C.  5551. 


15.  Section  575.3^8  is  revised  to  read 
as  follows: 

§  575.308    Internal  n^nltoring 


monitor  the  use  of 
to  ensure  that  its 

plan  conforms  to 
blished  under  this 

payment  of 
conforms  to  the 

nder  this  subpart. 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  317 

[Docket  No.  93-030E] 
RIN0S83-AB74 

Nutrition  Labeling  of  Ground  Beef  and 
Hamburger 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  On  May  24, 1994,  the  Food 
Safety  and  Inspection  Service  (FSIS) 
published  a  proposed  rule  (59  FR 
26916)  to  amend  the  Federal  meat 
inspection  regulations  by  permitting 
percentage  labeling  for  lean  and  fat  on 
ground  beef  and  hamburger,  provided 
such  product  labeling  contains  nutrition 
information.  FSIS  has  received  a  request 
to  extend  the  comment  period  on  the 
proposed  rule  so  that  additional  data 
and  information  can  be  provided.  FSIS 
has  determined  that  the  request  should 
be  granted  and,  therefore,  is  extending 
the  comment  period  on  the  proposed 
rule  for  45  days.  FSIS  is  continuing  to 
evaluate  the  effect  that  this  extension 
will  have  on  issues  such  as  the  survey 
for  significant  participation  for 
voluntary  nutrition  labeling  and  the 
approval  of  labeling  for  ground  beef  and 
hamburger  pending  the  outcome  of  this 
rulemaking. 

DATES:  Comments  must  be  received  on 
or  before  August  22, 1994. 
ADDRESSES:  Submit  written  comments 
in  triplicate  to:  Diane  Moore,  Docket 
Clerk,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  3171-S,  Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  R.  Edwards,  Director, 
Product  Assessment  Division, 
Regulatory  Programs,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  254-2565. 

SUPPLEMENTARY  INFORMATION:  On  May 
24, 1994,  FSIS  published  in  the  Federal 
Register  a  proposed  rule  (59  FR  26916) 
to  amend  the  Federal  meat  inspection 
regulations  by  permitting  percentage 
labeling  for  lean  and  fat  on  ground  beef 
and  hamburger,  provided  such  product 
labeling  contains  nutrition  information. 
The  proposed  rule  would  provide 
increased  flexibility  in  the  labeling  of 
ground  beef  and  hamburger,  and  would 
also  allow  consumers  to  readily  identify 
and  difTerentiate  between  the  varying 
lean/fat  percentages  of  these  products. 
Interested  persons  were  given  until 
July  8, 1994.  in  which  to  comment  on 


the  proposed  rule.  FSIS  has  received  a 
request  from  a  consumer  interest  group 
tp  expend  the  comment  period  on  the 
proposed  rule  to  allow  additional  time 
for  consumer  survey  data  to  be  gathered 
and  submitted.  FSIS  noted  in  its 
proposed  rule  on  percentage  labeling  for 
lean/fat  on  ground  beef  and  hamburger 
(59  FR  26916)  that  it  had  not  assessed 
whether  multiple  uses  of  the  term 
"percent  lean"  might  result  in  consumer 
misunderstanding  that  would  limit 
informed  consumer  choice.  The 
consumer  survey  will  provide 
information  on  consumer  perceptions  of 
the  terms  "lean,"  "extra  lean,"  "percent 
lean,"  "reduced  fat."  and  "percent  daily 
value."  FSIS  is  interested  in  receiving 
such  data  to  assist  in  its  efforts  to 
develop  comprehensive  nutrition 
labeling  regulations  that  will  help 
consumers  make  informed  purchasing 
decisions.  FSIS  believes  that  it  would  be 
a  disservice  to  consumers  and  industry 
for  FSIS  to  deny  an  opportimity  for 
further  input  into  a  decision  on  the 
labeling  of  ground  beef  and  hamburger. 
Therefore,  FSIS  is  extending  the 
comment  period  on  the  proposed  rule 
for  45  days  so  that  any  labeling  decision 
resulting  from  its  proposed  rule  reflects 
the  greatest  amount  of  data  and 
information  available  on  this  important 
issue.  FSIS  is  continuing  to  evaluate  the 
effect  that  this  extension  will  have  on 
issues  such  as  the  survey  for  significant 
participation  for  voluntary  nutrition 
labeling  and  the  approval  of  labeling  for 
ground  beef  and  hamburger  pending  the 
outcome  of  this  rulemaking. 

Done  at  Washington,  DC,  on:  June  27, 1994. 
Williani  J.  Hudnall. 

Acting  Administrator,  Food  Safety  and 
Inspection  Service. 

IFR  Doc.  94-16108  Filed  7-1-94;  8:45  ami 

BN.L1NO  CODE  3410-OM-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-WM-67-AD] 

Airworthiness  Directives;  Raytheon 
Corporate  Jets  Model  BAe  125-1000A 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Raytheon  Corporate  Jets  Model 


BAe  125-lOOOA  series  airplanes.  This 
proposal  would  require  modification  of 
the  galley  feeder  cables  and  toilet 
.services  fuse.  This  proposal  is  prompted 
by  a  report  that  the  gauge  size  of  the 
existing  galley  feeder  cable  is  not 
compatible  with  the  rating  of  the 
currently  used  toilet  services  fuse.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  that  the  subject 
cables  are  compatible  with  the  toilet 
services  fuse  in  order  prevent 
overheating  of  the  cables,  which  could 
result  in  smoke  and  fire  in  the  cabin. 
DATES:  Comments  must  be  received  by 
September  22. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
67-AD,  1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Corporate  Jets.  Inc..  Customer 
Support  Department.  Adams  Field.  P.O. 
Box  3356,  Little  Rock.  Arkansas  72203. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1112:  fax  (206)  227-1100. 

SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  .submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
intere.sted  persons.  A  report 
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BAe  125-lOOOA  series  airplanes.  This 
proposal  would  require  modification  of 
the  galley  feeder  cables  and  toilet 
sen-ices  fuse.  This  proposal  is  prompted 
by  a  report  that  the  gauge  size  of  the 
existing  galley  feeder  cable  is  not 
compatible  with  the  rating  of  the 
currently  used  toilet  services  fuse.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  that  the  subject 
cables  are  compatible  with  the  toilet 
services  ftise  in  order  prevent 
overheating  of  the  cables,  which  could 
result  in  smoke  and  fire  in  the  cabin. 
DATES:  Comments  must  be  received  by 
September  22. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
67-AD.  1601  Lind  Avenue  SVV.,  Renton. 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Corporate  Jets.  Inc..  Customer 
Support  Department.  Adams  Field.  P.O. 
Box  3356.  Little  Rock.  Arkansas  72203. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SVV.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1112:  fax  (206)  227-1100. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  .submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
intere.st(;d  persons.  A  report 


summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
'  statement  is  made:  "Comments  to 
Docket  Number  94-NM-67-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNIs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-67-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified" 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Raytheon  Corporate  Jets 
Model  BAe  125-lOOOA  series  airplanes. 
The  CAA  advises  that  the  gauge  size  of 
the  galley  feeder  cables  installed  on 
these  airplanes  is  not  compatible  with 
the  rating  of  the  toilet  services  fuses.  In 
the  event  of  a  fault  condition,  the 
incompatibility  of  these  items  could 
resuh  in  the  cables  becoming 
overheated,  which  could  lead  to  the 
generation  of  smoke  and  fire  in  the 
t:abin.  There  have  been  no  in-service 
incidents  of  such  faults  or  con.sequent 
smoke  and  fire,  however. 

Hawker-Ra>1heon  Corporate  Jets  has 
issued  Service  Bulletin  SB.25-75- 
25A698A&B.  dated  February  10  1994. 
that  describes  procedures  for  installing 
Modification  25A698A&B  on  airplanes 
that  were  furnished  with  an  "open 
plan"  galley.  This  modification  consists 
of  changing  the  gauge  size  of  the  galley 
feeder  cables  (from  fuses  Fl  and  F2  oii 
panel  WFA  to  the  left  and  right  galley) 
from  size  10  to  size  8;  changing  the 
toilet  services  fuse  F3  from  .50A  to  30A 
amperage;  and  adding  a  new  20A  fiise 
to  the  left  and  right  galley. 

Havvker-Ra>1heon  Corporate  Jets  also 
has  issued  Service  Bulletin  SB. 25-75-    " 
25A699A.  dated  February  10  1994,  that 
describes  procedures  for  installing 
Modification  25A699A  on  airplanes  that 
were  furnished  with  a  "traditional" 
galley.  This  modification  consists  of 
changing  the  gauge  size  of  the  galley 
feeder  cables  (from  fuses  Fl  and  F2  on 
panel  WFA  to  the  galley)  from  size  10 
to  size  8;  changing  the  toilet  services 
fiise  F3  from  50A  to  30A  amperage;  and 
adding  a  new  20A  fuse  to  the  galley. 


The  CAA  classified  both  of  these 
ser\ice  bulletins  as  mandatory. 

This  airplane  model  is  manufadured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  Are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  propo.sed  AD  would  require 
modification  of  the  galley  feeder  cables 
and  toilet  services  fuses.  The  actions 
would  be  required  to  be  accomplished 
in  aa;ordance  with  the  ser\'ice  bulletins 
described  previously. 

The  FAA  estimates  that  4  airplanes  of 
U.S.  registr>'  would  be  affected  bv  this 
proposed  AD.  that  it  would  take 
approximately  16  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $500  per 
airplane.  Ba.sed  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $5,520. 
or  $1,380  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effei;ts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Exet:utive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12fl66;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  110347  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
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economic  iinpact,  positive  or  negative, 
on  a  substantial  n  amber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluatlion  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  I:  e  obtained  by 
contacting  the  Rul  es  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES." 


List  of  Subjects  in 

Air  transportati 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant 
authority  delegate  1 
Administrator,  the 
Administration  , 
39  of  the  Federal 
(14  CFR  part  39) 


ion 


to  the 
to  me  by  the 
Federal  Aviation 
prpposes  to  amend  part 
viation  Regulations 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 


1.  The  authority 
continues  to  read 

Authority:  49  U.S 
and  1423;  49  U.S.C. 
11.89. 


citation  for  part  39 
4s  follows: 

App.  1354(a),  1421 
06(g);  and  14  CFR 


§39.13    [Amendecq 
2.  Section  39.13 
adding  the  followijig 
directive: 


Raytheon  Corporate 

NV4-67-AD. 


series  airplanes;  as  I 
Raytheon  Corporate 


(a)  For  airplanes  li 
Raytheon  Corporate 


14  CFR  Part  39 

.  Aircraft,  Aviation 


is  amended  by 

new  airworthiness 


ets.  Inc.:  Docket  94- 


Applicabilit>':  Mocel  BAe  125-lOOOA 


If  ted  in  Hawker- 
I  Bts  Service  Bulletin 


SB.25-76-25A698AaB.  dated  February  10, 
1994,  and  Hawker-Ri  ytheon  Corporate  Jets 
Service  Bulletin  SB.2S-76-25A699A,  dated 
February  10. 1994;  c(  rtificated  in  any 
category. 

Compliance:  Requi  red  as  indicated,  unless 
accomplished  previo  isly. 

To  prevent  smoke  i  nd  fire  in  the  cabin  due 
to  overheating  of  gall  !y  cabtes,  accomplish 
the  following: 


IS  ted  in  Hawker- 
Jsts  Service  Bulletin 


SB.25-76-25A698A«B,  dated  February  10. 
1994:  Within  100  hoi  rs  time-in-service  after 
the  effective  date  of  t  lis  AD,  install 
Modification  25A698{\&B  in  accordance  with 
that  servics  bulletin. 

(b)  For  airplanes  li^ed  in  Hawker- 
Raytheon  Corporate  )^ts  Service  Bulletin 
SB.2S-76-25A699A.  dated  February  10, 
1994:  Within  100  hoiirs  time-in-service  after 
the  effective  date  of  tJ^is  AD.  install 
Modification  25A699A  in  accordance  with 
that  »ervic8  bulletin.  1 

(c)  An  alternative  nlethod  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  t)ie  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  reqtiests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fixim  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  28, 
1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  94-16158  Filed  7-1-94;  8:45  am) 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[IA-78-93]      li 
RIN  1545-AS58 

Accuracy-Related  Penalty;  Hearing 

agency:  Internal  Revenue  Service, 
Treasury'. 

ACTION:  Change  of  location  of  public 
hearing. 


SUMMARY:  This  document  changes  the 
location  of  the  public  hearing  on 
proposed  regulations  relating  to 
accuracy-related  penalty  under  chapter 
1  of  the  Internal  Revenue  Code. 
DATES:  The  public  hearing  is  being  held 
on  Tuesday,  July  12, 1994.  beginning  at 
10  a.m. 

ADDRESSES:  The  public  hearing 
originally  scheduled  in  the  IRS 
Auditorium,  Seventh  floor,  7400 
Corridor.  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW., 
Washington,  DC.  is  changed  to  room 
3718.  Internal  Revenue  Building.  1111 
Constitution  Avenue  NTW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATKDN:  A  notice 
of  public  hearing  appearing  in  the 
Federal  Register  on  Thursday.  March 
17,  1994  (59  FR  12563).  announced  that 
a  public  hearing  relating  to  proposed 
regulations  under  section  6662  of  the 
Code  by  section  13251  of  OBRA  1993 
will  be  held  Tuesday,  July  12. 1994, 
beginning  at  10  a.m.  in  the  IRS 


AuditoriuHH  Seventh  floor,  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW., 
Washington,  DC  and  that  requests  to 
speak  and  outlines  of  oral  comments 
should  be  received  by  Tuesday,  June  21, 
1994.  The  proposed  regulations  were 
published  in  the  Federal  Register  on 
Thursday,  March  17,  1994  (59  FR 
12563). 

The  location  of  the  public  hearing  has 
changed.  The  hearing  is  being  held  in 
room  3718  on  Tuesday,  July  12, 1994, 
beginning  at  10  a.m.  The  requests  to 
speak  and  outlines  or  oral  comments 
must  have  been  received  by  Tuesday, 
June  21, 1994.  Because  of  controlled 
access  restrictions,  attenders  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

Copies  of  the  agenda  are  available  free 
of  charge  at  the  hearing. 
Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit  Assistant  Chief  ' 
Counsel  ICorporate). 

[FR  Doc.  94-16217  Filed  7-1-94;  8:45  am) 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

34  CFR  Chapter  VI 

Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee:  Meeting 

AGENCY:  Direct  Student  Loan 

Regulations  Negotiated  Rulemaking 

Advisory  Committee,  Department  of 

Education. 

ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  the  forthcoming  meeting 
of  the  Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Committee.  This  notice  also  describes 
the  functions  of  the  committee,  Notice 
of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES  July  7-8,  1994  from  9  a.m.  to  5 
p.m. 

ADDRESSES:  The  Crystal  Gateway 
Marriot,  1700  Jefferson  Davis  Highway. 
Arlington,  VA.  (703)  920-3230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Peck.  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SW.  (Room  4082, 
ROB-3),  Washington,  D.C.  20202-5100, 
Telephone:  (202)  708-5547.  Individuals 


who  use  a  telecommunications  devii» 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  ajn.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  information:  The 
Dire«:tor  Student  Loan  H'.?gulations 
Negotiated  Rulemaking  Advisory 
Committee  is  established  by  Sections 
422  and  457  of  the  Higher  Educatuwi 
Act  of  1965,  as  amended  by  the  Student 
Loan  Reform  Act  of  1993  (Pub.  L.  103- 
66;  20  U.S.C  1087g).  The  Committee  is 
also  established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  OPubiL.  101-648,  as     * 
amended;  5  U.S.C.  561).  The  advisory 
Committee  is  established  to  provide 
advice  to-  the  Secretary  on  the  standards, 
f  j:iteria»  procedures,  ami  reguhations 
governing  the  District  Student  Loan. 
Program  beginning  with  academic  year 
1995-1996.  The  Direct  Student  Loan 
Program  is  authorized  by  the  Student 
Loan  Reform  Act  of  1993.  The  Act 
authorizes  the  Secretary  of  Education  to 
enter  into  agreements  with  selected 
institutions  of  higher  education.  These 
agreements  will  enable  the  institutions 
to  originate  loans  to  eligible  students 
and  eligible  parents  o£  such  students. 
The  meeting  is  open  to  the  pubhc 
The  agenda  will  include  the  following: 

— Ihitial  counseif Dg 

— Late  dishursemeat) 

— Service  choice 

— ^Economic  hardship 

—Income  contingent  loan  lepayroenC 

This  notice  is  being  published  less 
than  15  days  in  advance  of  the  nweting 
because  it  was  scheduled  at  the  end  of 
the  June  negotiating  session. 

Records  are  kept  of  all  Committee 
proceedings  and  are  available  for  pubhc 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
Room  4082,  RQB-3,  7th  and  D  Streets 
SW.,  Washington,  DC  from  the  hours  of 
9  a.m.  and  5  p.jn.  weekdays,  except 
Federal  holidays. 

Dated:  June  28, 1994 
David  A.  Longanecker, 

Assistant  Secretary,  Office  of  Postsecondary 
Education,  U.S.  Depactment of  Educatioa. 
[FH  Doc  94-16121  Fried  7-1-94:  8: 4&  am f 
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who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federat 
Information  Reray  Service  (FIRS)  at  1- 
800-877-6339  betweea  8  aan.  and  8 
p.m..  Eastern  tima,  Monday  through 
Friday. 

SUPPtEMENTAHY  INFORMATION:  The 
Director  Student  Loan  Regulations 
Negotiated  Rulemaking  Advisory 
Conimitlee  is  established  by  Sections 
422  and  457  of  the  Higher  Education, 
Act  of  1965,  as  amended  by  the  Student 
Loan  Reform  Act  of  1993  (Pub.  L  103- 
66;  ZO  U.S.C  1087g).  The  Coaimittee  is 
also  established  in  accordance  with  tha 
provisions  of  the  Negotiated 
Rulemaking  Act  (PiibL  L.  101-648,  as     * 
amended;  5  U.S.C.  561).  The  advisory 
Comanittee  is  established  to  provide 
advice  tO'the  Secretary  on  the  standards, 
f  jrfteria,  procedures,  aiKt  reguiations 
govemkig  the  Dwtrict  Stutfent  Loan 
Program  beginning  with  academic  year 
1995-1996.  The  Direct  Student  Loan 
Program  is  authorized  by  the  Student 
Loan  Reform  Act  of  1993.  The  Act 
authorizes  the  Secretary  of  Education  to 
enter  hito  agreements  with  selected 
institutions  of  higher  education.  These 
agreements  will  enable  the  institutions 
to  originate  loans  to  eligible  students 
and  eligible  parents  of  such  students. 
The  meeting  is  open  to  the  pubKc 
The  agenda  will  iriclude  the  following: 

— Ihitial  counseling 

— Late  dishursemeats 

— Service  choice 

— Economic  hardship 

—Income  contingent  loaa  repayment 

This  notice  is  being  published  less 
than  15  days  in  advance  of  the  meeting 
because  it  was  scheduled  at  the  end  of 
the  June  negotiating  session. 

Records  are  kept  of  all  Committee 
proceedings  and  are  available  for  pubhc 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
Room  4082„  ROB-3,  7th  and  D  Streets 
SW.,  Washington,  DC  from  the  hours  of 
9  a.m.  and  5  p.m.  weekdays,  except 
Federal  holidays. 

Dated:  June  28, 1994 
David  A.  Longanecker, 

Assistant  Secretary,  Office  of  Postsecondary 
Education,  U.S.  DeparttnentofEdticatiaa. 
[FH  Doc  94-16121  Filed  7-1-94;  8:45  amf 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lOAQPS  <CA21-tt-6291;  FRi.-S007-t) 

Approval  and  Promulgation  of 
Implementation  Plans;  CaMiomia 

State  Implementatioo  Plan  Revision; 
Ventura  County  Air  PoUutson  Control 
District 

AGENCY:  EnvhDnmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  ruleraakinc 
(NPRM).  * 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  for  ozone. 
The  revisions  concern  the  control  of 
oxides  of  nitrogen  (NO,)  from  electric 
utilities  and  stack  monitoring 
requirements  for  making  comphance 
determinations  in  Ventura  County.  The 
intended  effect  of  proposing  approval  of 
these  rules  is  to  regulate  emissions  of 
NO,  in  accordance  with  the 
requireraeBts  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  v«ir  incorporate 
these  rules  into  the  federally  approved 
SIP.  EPA  has  evaluated  each  of  these 
rules  and  is  proposing  ta approve  them 
under  provisions  of  the  CAA  regarding 
EPA  actions  on  SIP  submittals,  STPs  for 
national  primary  and  secondary  ambient 
air  quahty  standards,  and  plan 
requirements  for  nonattaininent  areas. 
COMMEwrS;  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  August  4, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Chief,  Stationary 
Source  Rulemaking  (A-5-3).  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Copies  of  the  rule  re\ision  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  K  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Stationar>-  Source  Rulemaking  Seclion 
tA-5-3).  Air  and  Toxics  Division, 
U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,.  2020  "L"  Street, 
Sacramento,  CA  95812. 
Ventura  County  Air  Pollution  Control 
District,  Rule  Development  Section, 


702  County  Square  Drive,^  V  «nlura, 

CA  93003. 
FOR^  FURTHER  INFORMATJON  COMTACT: 
Wendy  Colombo,  Stationary  Source 
Rulemaking,  {A-5-3).  Air  and  1  oxics 
Division,  U.S.  Environmental  Protectioa 
Agency,  Region  iX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105 
Telephone:  (415)  744-1202. 

SUPPLEME^4TARr  INFORMATION: 
Bacliground: 

On  November  15.  1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 
enacted.  Pub.  L  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
The  air  quality  planning  requirements 
for  the  reduction  of  ^JOx  emissions 
through  reasonably  available  control 
technology  (RACT)  are  set  out  in  section 
182(0  of  the  C^A.  On  November  25, 
1992,  EPA  published  a  notice  of 
proposed  rulemaking  entitled  "State 
Ihiplementation  Plans;  Nitrogen  05cid« 
Supplement  to  the  General  Preamble; 
Clean  Air  Act  Amendments  of  1990 
Implementation  of  Title  I:  Proposed 
Rule,"  (the  NOx  Supplement)  which 
describes  the  requirements  of  section 
182(f).  The  November  25,  1992,  notice 
should  be  referred  to  for  further 
information  on  the  NCS<  requirements 
and  is  incorporated  into  this  document 
by  reference. 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  soun-.es 
of  NOx  ("major"  as  defined  in  section 
302  and  sections  182fc),  (d),  and  (e))  as 
are  appHed  to  major  stationary  sources 
of  volatile  organic  compounds  (VOCs), 
in  moderate  or  above  ozone 
nonattainment  areas.  Ventura  County  is 
classified  as  a  severe  nonattainmenl  area 
for  ozone,'  therefore  subject  to  the 
RACT  requirements  of  section  182(b)(2), 
cited  above. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  emissions  (not  covered  by  a  pre- 
enactment  control  technologies 
guidelines  (CFG)  document  or  a  post- 
enactment  CTG  document)  by 
November  15, 1992.  There  were  no  NOx 
CTGs  i.ssued  before  enactment  and  EPA 
has  not  issued  a  CTG  document  for  any 
NOx  sources  since  enactment  of  the 
CAA.  The  RACT  rules  covering  NOy 
sources  and  submitted  as  SIP  revisions 
are  expected  to  require  final  installation 
of  the  actual  NOx  controls  by  Nday  31, 
1 995  for  those  sources  where 
installation  by  tha*  date  is  pracricable. 


'  Venliiw  County  was  designated  iioiunairmenl. 
and  classified  by  oporation  ol  law  pursuant  to 
sediuns  )07(d)  and  laita)  upon  the  date  ot 
enactment  of  the  CAA.  See  56  FK  56694  (Nowjni)«t 
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This  document 
proposed  action  for 
Pollution  Control 
Rule  59,  Electrical 
Equi  pment — Oxides 
Emissions  and  Rule 
Monitoring.  Rule  59 
respectively  adoptee 
September  15, 1992 
The  California  Air 
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EPA  on  November  1 
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(NAAQS)  for  ozone 
the  CAA  requiremenjs 
following  is  EPA's 
proposed  action  for 


resses  EPA'o 
Ventura  County  Air 
District  (VCAPCD). 
wer  Generating 
of  Nitrogen 
03.  Stack 

ind  Rule  103  were 
by  VCAPCD  on 
nd  June  4. 1991. 
Risources  Board 
revisions  to 
1993  and  October 
r.  The  submissions 
plete  on  December 
December  18, 
to  EPA's 
that  are  set  forth 
Aj^pendix  V,-  and  are 
proval  into  the 


:  requirem  3nts 
part  of 
ach 


tribute  to  the 
level  ozone  and 
nitrogen  oxide 
boilers  in  Ventura 
1 03  specifies  stack 
The  rules 
Ventura 
ieve  the  National 
Standards 
4nd  in  response  to 
cited  above.  The 
luation  and 
these  rules. 


;  e\a 


EPA  Evaluation  and 


these 


In  determining  the 
NO\  rule,  EPA  must 
for  consistency  with 
the  CAA  and  EPA 
in  section  110  and 
and  40  CFR  part  51 
Preparation,  Adopti 
Implementation  F' 
interpretations  of 
which  form  the  b; 
appear  in  the  NOx 
various  other  EPA  ^. 
documents.^  Among 
the  requirement  that 
at  a  minimum,  provi 
implementation  of" 
sources  of  NOx  em.„. 

For  the  purposes  o 
local  agencies  in  dev 
rules.  EPA  prepared 
Supplement  to  the  " 
cited  above  (57  FR 
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section 'llO(k)(l)(A)  of  the 
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Jlssues  Relating  to  VOC 
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Supplement,  EPA  provides  guidance  on 
how  RACT  should  be  determined  for 
.  major  stationary  sources  of  NOx 
emissions.  While  most  of  the  guidance 
issued  by  EPA  on  what  constitutes 
RACT  for  stationary  sources  has  been 
directed  towards  application  for  VOC 
sources,  much  of  the  guidance  is  also 
applicable  to  RACT  for  stationary 
sources  of  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  pursuant 
to  section  183(c),  EPA  is  issuing 
alternative  control  techniques 
documents  (ACTs),  that  identify 
alternative  controls  for  all  categories  of 
stationary  sources  of  NOx-  The  ACT 
documents  will  provide  information  on 
control  technology  for  stationary 
sources  that  emit  or  have  the  potential 
to  emit  25  tons  per  year  or  more  of  NOx 
However,  the  ACTs  will  not  establish  a 
presumptive  norm  for  what  is 
considered  RACT  for  stationary  sources 
of  NOx-  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  issued  by  EPA  to 
ensure  that  submitted  NOx  RACT  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP, 

The  current  SIP-approved  version  of 
Rule  59,  Electrical  Power  Generating 
Equipment — Oxides  of  Nitrogen 
Emissions,  has  four  parts:  "A"  regarding 
emission  limits;  "B  "  regarding 
applicability;  "D"  regarding  definitions 
(approved  on  June  6, 1980);  and  "C" 
regarding  exceedance  provisions 
(approved  into  the  SIP  on  April  11, 
1983),  The  significant  changes  in  the 
September  15, 1992  version  involve 
more  stringent  emission  limits,  fuel  oil 
provisions,  natural  gas  curtailment 
issues,  24-hour  rolling  average 
compliance  determinations,  start-up 
exemptions,  and  increments  of  progress 
provisions.  In  addition,  new 
recordkeeping  requirements,  test 
methods,  and  definitions  have  been 
included. 

Specifically,  the  rule  limits  NOx 
emissions  from  boilers  rated  less  than 
2150  million  British  Thermal  Units 
(MMBtu)  to  0,20  pounds  per  megawatt- 
hour  (Ib/MW-hr)  produced,  and  limits 
NOx  emissions  from  units  greater  than 
or  equal  to  2150  MMBtu  to  O.lOlb/MW- 
hr.  Final  compliance  with  these  limits  is 
required  by  June  4,  1996  and  June  4, 
1994,  resagctively.  Interim  NOx  limits 
are  required  for  units  burning  natural 
gas  as  well  as  fuel  oil.  However, 
operation  on  any  amount  of  fuel  oil  as 
of  April  1, 1993  is  prohibited  except 
during  system  tests  or  a  force  majeure 
natural  gas  curtailment.  Compliance 
with  the  hourly  emission  limits  is 
determined  using  a  24-hour  rolling 
average  in  which  the  24  hourly 


measurements  immediately  preceding 
the  current  hour  are  used  to  calculate 
the  average  for  that  hour.  Emissions  and 
power  production  are  required  to  be 
continuously  monitored  pursuant  to 
Rule  103.  For  implementation  by  1995, 
all  the  limits  specified  in  Rule  59  are 
more  stringent  than  RACT  except  for  the 
pre-1996  limits  established  for  units  less 
than  2150MMBtu/hr.  The  pre-1996 
limits  for  these  units,  however,  meet 
RACT.  Although  all  limits  post-1996  are 
more  stringent  than  the  NOx  RACT 
limits  for  utility  boilers  specified  in  the 
NOx  Supplement,  all  additional 
reductions  obtained  beyond  those 
attributable  to  RACT  are  assumed 
necessary  for  VCAPCD's  attainment 
planning  purposes, 

A  more  detailed  discussion  of  the 
sources  controlled,  the  controls 
required,  and  the  analysis  of  how  these 
controls  meet  RACT  can  be  found  in  the 
Technical  Support  Document  (TSD)  for 
Rule  59  and  Rule  103,  dated  June  1994. 

Rule  103,  Stack  Monitoring  was 
originally  adopted  by  VCAPCD  on 
November  22,  1977.  A  revised  version 
was  approved  into  the  SIP  on  October 
16. 1985.  The  rule  adopted  on  June  4. 
1991  requires  all  large  boilers, 
regardless  of  their  use  rate,  to  be 
monitored. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations  and  EPA  policy.  Therefore, 
both  VCAPCD  Rule  59,  Electrical  Power 
Generating  Equipment — Oxides  of 
Nitrogen  Emissions  and  VCAPCD  Rule 
103.  Stack  Monitoring  are  being 
proposed  for  approval  under  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 

Under  the  Regulator)'  Flexibility  Act, 
5  U,S,C.  600  et  seq,.  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities,  5  U,S.C 
sections  603  and  604,  Alternatively. 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
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government  entities  with  jurisdiction 
over  populations  of  less  than  50.000. 

SIP  approvah  under  section  ItO  jmd 
subchapter  1,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  Ae  Feder^  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
affecled  small  entities.  Moreover,  due  to 
the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v,  U.S.  B.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410  (a)(2J. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1969  (54  FR  2214-Z225).  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation. 
.  OMB  has  exempted  this  action  from 
E.O.  12866  review. 

Li^  of  Su^ects  in  40  CFR  Pari  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intei^ovemmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U,S.C  74<n-7a71q. 

Dated:  June  20, 1994. 
John  Wise, 

Acting  Regiona]  Administrator 
(FR  Doc.  94-16219  Filed  7-1-94;  8:45  amj 
BILUNGCOOE  6S«0-S0-P 


40  CFR  Part  52 

(SIPTRAX  HO.  DC11-1-6222;  FRL-5006-91 

Approval  and  Promulgation  of  Air 
Quality  Implemsntatlon  Plans;  District 
of  Cotumbta;  Oxygenated  Gasoline 
Program 

AGENCY:  Environmental  Protection 
Agency  lEPA). 

ACTJCN:  Proposed  rule. 


SUmiARV:  EPA  is  proposing  a  limited 
approval/bmited  disapproval  of  a  Stat* 
Implementabon  Plan  (.SIP)  revision 
submitted  by  the  District  of  Cohonbia. 
This  revision  implemoxts  an  oxygenated 
gasoline  program  in  the  Ehstric*  ok 
Columbia.  The  intended  effect  of  this 
action  is  to  propose  approval  of  those 
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government  entities  with  jurisdiction 
over  populations  of  less  than  50.00a 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
affected  smalt  entities.  Moreover,  due  to 
the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co,  v.  U.S.  B.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410  (a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  an 
January  19,  1969  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993 
memoraiidum  from  Midiael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation. 

OMB  has  exempted  this  action  from 
EO.  12866  review. 

Li^  of  Sll^e<:ts  in  40  CFR  Pari  S2 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
InteiTgovemmental  relations,  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  )uDe20, 1994. 
John  Wise, 

Acting  Regiona]  Administrator. 
IFR  Doc.  94-16219  Filed  7-1-94;  8:45  aral 
BILLING  CODE  65«0-SO-*> 


40  CFR  Part  52 

(SrPTRAX  NO.  DC11-1-6222;  FRL-5006-91 

Approval  and  Promulgation  of  Air 
Quality  Imprementation  Plans;  District 
of  Cotuntbia;  Oxygenated  Gasoline 
Program 

AGENCY:  Environmental  Protection 
Agency  lEPA). 

ACnCN:  Proposed  rule. 


summary:  EPA  is  proposing  a  limited 
approval/limited  disapproval  of  a  State 
Implementation  Pkn  (SIP)  revision 
stibmitted  by  the  Distrirt  of  Colxunbia. 
This  revision  implranents  an  oxygenated 
gasoline  program  in  the  District  oi 
Columbia.  The  intended  effect  of  this 
action  is  to  propose  approval  of  those 


subsections  of  the  District  of  Columbia 
Municipal  Regulations  (DCMR)  which 
pertain  to  oxygenated  gasoline  for  the 
limited  purpose  of  strengthening  the 
District  of  Columbia  SIP  which 
currently  has  no  requirements  for  an 
oxygenated  gasoline  program.  In 
addition,  this  action  is  intended  to 
propose  disapproval  of  those 
sabsections  of  the  DCMR  which  pertain 
to  oxygenated  gasoline  for  the  limited 
purpose  of  allowing  the  Kstrict  of 
Columbia  the  opportunity  to  correct  the 
deficiencies  in  the  regulation  which 
re^sult  in  its  failure  to  meet  all 
requirements  of  the  Clean  Air  Act.  This 
action  is  being  taken  under  Section  110 
of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  en 
or  before  August  4,  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hoiirs  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Envirtmmental  Protection 
Agency.  Region  in.  841  Chestnut 
Building,  Philadelphia.  Pennsylvania 
19107  and  the  District  of  Columbia 
Department  of  ConsLuner  and 
Regulatory  AHairs,  2100  Martin  Lulher 
King  Ave,  S.E.,  Washington.  DC  20020. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kelly  L.  Bunker,  (215)  597-4554. 

SUPPLEMENTARY  INfORMATfON: 
I.  Introduction 

Motor  vehicles  are  significant 
contributors  of  carbon  monoxide 
emissions.  An  important  measure 
toward  reducing  these  emissions  is  the 
use  of  cleaner-burning  oxygenated 
gasohne.  Extra  oxygen  enhances  fuel 
combustion  and  helps  to  offset  fuel- rich 
operating  conditimis,  particularly 
during  vehicle  starting,  which  are  more 
prevalent  in  the  vmiter. 

Secticm  211(m)  of  the  Clean  Air  Act. 
42  U.S.C.  7401  et  seq.  (the  Act),  requires 
that  various  states  submit  revisions  to 
their  SIPs,  and  implement  oxygenated 
gasoline  programs  by  no  later  than 
November  1, 1992.  This  requirement 
applies  to  all  states  with  carbon 
monoxide  oonattainment  areas  with 
design  values  of  9.5  parts  per  miUiem  or 
more  based  generally  on  1988  and  1989 
data.  Each  state's  oxygenated  gasohne 
program  most  require  gasoline  for  the 
specified  control  area(s)  to  contain  not 
less  than  2.7  percent  oxygen  by  weight 
during  that  portion  of  the  year  hi  which 
the  areas  are  prone  to  high  ambient 


concentrations  of  carbon  monoxitle. 
Under  section  211(mK2),  the  oxygi^nated 
gasoline  requirements  are  to  generally 
cover  all  gasoline  sold  or  dispensed  in 
the  larger  of  the  Consolidated 
Metropolitan  Statistical  Area  (CMSA)  or 
the  Metropolitan  Statistical  Area  (M.SA) 
in  which  the  nonattainment  area  is 
located.  Under  section  211(m)(2),  the 
length  of  the  control  period,  to  be 
established  by  the  EPA  Administraior, 
shall  not  be  less  than  four  months  in 
length  unless  a  state  can  demon.strate 
that,  because  of  meteorological 
conditions,  a  reduced  control  pericMl 
will  assure  that  there  will  be  no  carbon 
monoxide  exceedances  outside  of  surh 
reduced  period.  EPA  announced 
guidance  on  the  establishment  of 
control  periods  by  area  in  the  Federal 
Register  on  October  20, 1992.' 

In  addition  to  the  g'.ii dance  on 
establishment  of  control  period  by  area, 
EPA  has  IssufhI  additional  guidance 
related  to  the  oxygenated  gasoline 
program.  On  October  20,  1992,  EPA 
announced  the  availabihty  of 
oxygenated  gasoline  credit  program 
guidelines  in  the  Federal  Register.  2 
Under  a  credit  program,  marketable 
oxygen  credits  may  be  generated  from 
the  sale  of  gasoline  with  a  higher  oxygen 
content  than  is  reqiiired  (i.e.  an  oxygen 
content  greater  than  2.7  percent  by 
weight).  These  oxygen  credits  may  be 
used  to  offset  the  sale  of  gasoline  wit-h 
a  lower  oxygen  content  than  is  required. 
Where  a  credit  program  has  been 
adopted,  EPA's  guidelines  provide  that 
no  gallon  of  gasoline  should  contain  less 
than  2.0%  oxygen  by  weight 

EPA  Issued  labeling  regulations  under 
section  211(m)(4)  of  the  .Act.  These 
labeling  regulations  were  published  in 
the  Federal  Register  on  October  20, 
1992.3 

n.  Background  for  this  Action 

EPA  has  determined  that  the  1988  and 
1989  data  for  the  Washington^  DC  area 
is  invalid  because  of  poor  data  quality 
and  therefore  inadequate  to  properly 
characterize  the  ambient  concentrations 
of  carbon  monoxide  (CO).  Therefore, 
EPA  used  data  from  1987  and  1983  to 
designate  the  Washington,  DC  area  as  a 
CO  nonattainment  area  wth  a  design 


'  See  "Guidelines  for  Chrj'gcnafpd  Gasoline  Credil 
Programs  and  GuidBiinag  on  Establishment  of 
Control  Pariods  undar  Ssction  2nlm)  of  the  Ontn 
Air  Act  a  Amendad — Notice  of  Availability,"  S7 
FR  47853  (October  20,  1992). 

'  See  note  1.  EPA  was  issued  guidell^ies  for  crtdit 
programs  under  section  2n(m)(5)ofdieAct. 

'  See  "Notice  of  Final  Oxygenated  PucU  Labeiicg 
Regulatiopj  under  Section  2n(m)of  theCl«an  Air 
Act  as  Amended — Notice  of  Final  Rulemaking,"  r7 
FR  47769.  The  labeling  regnlstkms  may  br  ft.uot) 
at  40  CFR.  Part  80,  section  80.35. 
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Columbia  oxygenated  gasoline 
regulations  require  oxygenated  gasoline 
to  be  sold  in  the  entire  District  of 
Columbia,  consistent  with  the 
requirements  of  Section  211(m)(2)  of  the 
Act.  20  DCMR  Section  500,  Subsection 
500.4  requires  all  parties  in  the  gasoline 
distribution  network,  including 
"carriers",  to  generate  and  maintain 
records  detailing  compliance.  However, 
the  definition  of  "carriers"  is  not  found 
■  in  Section  199,  entitled  Definitions  and 
Abbreviations,  or  any  other  section  of  20 
E)CMR.  The  lack  of  a  definition  for 
"carriers"  compromises  the 
enforceability  of  the  regulation  and  is  a 
deficiency  under  Section  110(a)(2)  of 
the  Act. 

Transfer  Documents 

.  The  District  of  Columbia  has  included 
requirements  related  to  transfer 
documentation  in  its  regulation.  These 
transfer  document  requirements  will 
enhance  the  enforcement  of  the 
oxygenated  gasoline  regulation,  by 
providing  a  paper  trail  for  each  gasoline 
sample  taken  by  state  enforcement 
personnel. 

Enforcement  and  Penalty  Schedules 

State  oxygenated  gasoline  regulations 
must  be  enforceable  by  the  state 
oversight  agency.  EPA  recommends  that 
states  will  visit  at  least  20%_  of  regulated 
parties  during  a  given  control  period. 
Inspections  should  consist  of  product 
sampling  and  record  review.  In 
addition,  each  state  should  devise  a 
comprehensive  penalty  schedule. 
Penalties  should  reflect  the  severity  of  a 
party's  violation,  the  compliance  history 
of  the  party,  as  well  as  the  potential 
environmental  harm  associated  with  the 
violation. 

The  District  of  Columbia's 
enforcement  strategies  and  penalty 
provisions  are  found  in  20  DCMR 
Chapter  1,  Sections  100,  101,  102,  104 
and  105.  20  DCMR  Chapter  1.  Sections 
101  and  102  give  the  authority  to 
inspect  and  issue  notice  of  violations  to 
the  alleged  violator.  20  DCMR  Chapter 
1,  Section  104  provides  the  alleged 
violator  the  opportunity  for  a  hearing. 
20  DCMR  Chapter  1 ,  Section  105 
provides  penalties  which  include  a  fine 
of  up  to  $5,000  per  violation  or 
imprisonment  not  to  exceed  90  davs.  or 
both.  The  District  of  Columbia's 
enforcement  and  penalty  provisions  are 
acceptable. 

Test  Methods  and  Laboratory  Review 

EPA's  sampling  procedures  are 
detailed  in  Appendix  D  of  40  C.F.R.  Part 
80.  EPA  has  recommended  that  states 
adopt  these  sampling  procedures.  The 
District  of  Columbia  has  not  adopted 


EPA  sampling  procedures  or  any  other 
sampling  procedure  which  would  he 
acceptable  to  EPA.  In  addition,  the 
District  of  Columbia  has  failed  to 
include  in  its'  regulation  procedures  for 
the  calculation  oJ  oxygen  content  in  the 
gasoline  sampled.  Both  the  lack  of 
sampling  procedures  and  oxygen 
content  calculations  compromise  the 
enforceability  of  the  regulation  and  are 
a  deficiency  unde/  Section  110(a)(2)  of 
the  Clean  Air  Act. 

Each  state  regulation  must  include  a 
iest  method.  EPA's  guidelines 
recommend  the  use  of  the  OFID  test, 
although  parties  may  elect  to  use 
ASTM-D4815^9  or  another  method,  if 
approved  by  EPA.  The  District  of 
Columbia  has  elected  to  use  the  ASTM- 
D48 15-89  method  which  is  consistent 
with  EPA  guidelines. 

Labeling 

EPA  was  required  to  issue  federal 
labeling  regulations  under  section 
211(m)(4)  of  the  Act.  These  regulations, 
published  in  the  Federal  Register  on 
October  20, 1992,6  required  the 
following  statement  be  posted  for  a  per- 
gallon  program  or  credit  program  with    ■ 
minimum  oxygen  content  requirement: 

"The  gasoline  dispensed  from  this 
pump  is  oxygenated  and  Willreduce  ' 
carbori  monoxide  pollution  fromihotoc 
vehicles.". 

The  Federal  regulation  also  specifies   ■ 
the  appearance  and  placement 
requirements  for  the  labels. 

EPA  has  strongly  recommended  that 
states  adopt  their  own  labeling 
regulations,  consistent  with  the  Federal 
regulat^ion.  The  District  of  Columbia  has 
adopted  labeling  regulations  consistent 
with  the  federal  regulation. 

EPA  Analysis 

EPA  is  proposing  a  limited  approval 
of  the  additions  or  amendments  to  20 
DCMR  Chapter  1,  Section  199. 
definitions  for  the  terms  "blending 
plant",  "distributor",  "non-o.xygenated 
gasoline",  "oxygenate",  "oxygenated 
gasoline",  "oxygenated  gasoline  control 
period",  "oxygenated  gasoline  control 
area",  "refiner",  "refinery",  "retailer", 
"retail  outlet",  "terminal",  and 
"wholesale  purchaserconsumer"; 
Chapter  5,  Section  500,  Subsections 
500.4  and  500.5;  Chapter  5,  Section  502, 
Subsection  502.18;  Chapter  9,  Section 
904,  Subsections  904.1  and  904.2  into 
the  District  of  Columbia  SIP,  which  was 
submitted  on  October  27,  1993.  EPA  is  " 
also  proposing  to  disapprove  the 
additions  or  amendments  to  20  DCMR 
Chapter  1,  Section  199,  definitions  far 
the  terms  "blending  plant". 
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"distributor",  "non-oxygenated 
gasoline",  "oxygenate"',  "oxygenated 
gasoline",  ""oxygenated  gasoline  control 
period",  "oxygenated  gasoline  control 
area",  ""refiner",  ""refinery",  "retailer"", 
"retail  outlet'.',  "terminal",  and 
"wholesale  purchaser-consumer"; 
Chapter  5,  Section  500,  Subsections^ 
500.4  and  500.5;  Chapter  5,  Section  502, 
Subsection  502.18;  Chapter  9.  Section 
904,  Subsections  904.1  and  904.2  for^he 
limited  purpose  of  allowing  the  District 
of  Columbia  the  opportunity  to  correct 
certain  deficiencies.  These  deficiencies 
are  located  in  Section  199  (lack  of 
definition  for  the  term  ""carrier")  and 
Section  502  (lack  of  sampling  procedure 
and  lack  ofaprocedure  to  calculate  the 
oxygen  content  of  the  gasoline 
sampled).  EPA  is  .soliciting  public 
comments  on  the  issues  di.scussed  in 
-this  notice  or  on  other  relevant  matters. 
These  comments  will  be  considered 
before  taking  final  action. 

Interested  parties  may  participate  In 
the  Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  listed  in  the 
>4c/dmsies  section  of  this  notice. 

20  DCMR  Section  500,  Subsection 
500.4  requires  all  parties  in  the  gasoline 
distribution  network,  including   ' 
"carriers",  io  generate  and  maintain 
records  detailing  compliance.  However, 
the  definition  of  ""carriers"  is  not  found 
-    in  20  IX:MR  Section  199,  entitled 
Definitions  and  Abbreviations,  or  any 
other  section  of  20  DCMR.  Therefore, 
EPA  is  proposing  to  disapprove  both 
Section  199,  because  it  lacks  a 
definition  for  the  term  "carriers'",  and 
Subsection  500.4,  because  the  term 
■"carriers"  which  is  used  in  this  section 
is  not  defined  in  the  subsection  or  any 
other  section  of  20  DCMR.  The  lack  of 
a  definition  of  ""carriers"'  compromises 
the  enforceability  of  the  regulation  and 
is  a  deficiency  under  Section  110(a)(2) 
of  the  Clean  Air  Act. 

EPA's  sampling  procedures  are 
detailed  in  Appendix  D  of  40  CFR  Part 
80.  EPA  has  recommended  that  states 
adopt  these  sampling  procedures.  The 
District  of  Columbia  has  not  adopted 
EPA  sampling  procedures  or  anv  other 
sampling  procedure  which  would  be 
acceptable  to  EPA.  In  addition,  the 
District  of  Columbia  has  failed  to 
include  in  its'  regulation  procedures  lor 
the  calculation  of  oxygen  content  in  the 
gasoline  sampled.  Both  the  lack  of  a 
sampling  procedure  and  oxygen  content 
calculation  procedure  compromise  the 
enforceability  of  the  regulation  and  are 
a  deficiency  under  Section  110(a)(2)  of 
the  Clean  Air  Act.  Therefwe,  EPA  is 
proposing  to  disapprove  20  DCMR 
Section  502,  Subsection  502.18  because 
it  lacks  both  a^ampling  procedure  and 
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"distributor"',  "non-oxygenated 
gasoline",  "oxygenate",  "oxygenated 
gasoline",  "oxygenated  gasoline  control 
period",  "oxygenated  gasoline  control 
area",  "refiner",  "refinery",  "retailer", 
"retail  outlet",  "terminal",  and 
"wholesale  purchaser-consumer"; 
Chapter  5,  Section  500,  Subsections" 
500.4  and  500.5;  Chapter  5,  Section  502, 
Subsection  502.18;  Chapter  9,  Section 
904.  Subsections  904.1  and  904.2  for4he 
limited  purpose  of  allowing  the  District 
of  Columbia  the  opportunity  to  correct 
certain  deficiencies.  These  deficiencies 
are  located  in  Section  199  (lack  of 
definition  for^he  term  "carrier")  and 
Section  502  (lack  of  .sampling  procedure 
and  lack  ofaprocedure  to  calculate  the 
oxygen  content  of  the  gasoline 
sampled).  EPA  is  soliciting  public 
comments  on  the  issues  di.scus.sed  in 
-this  notice  or  on  other  relevant  matters. 
These  comments  will  be  considered 
before  taking  final  action. 

Interested  parties  may  participate  in 
the  Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  listed  in  the 
Addresses  section  of  this  notice. 

20  DCMR  Section  500,  Subsection 
500.4  requires  all  parties  in  the  gasoline 
distribution  network,  including   " 
"carriers",  io  generate  and  maintain 
records  detailing  compliance.  However, 
the  definition  of  "carriers"  is  not  found 
•    in  20  DCMR  Section  199,  entitled 
Definitions  and  Abbreviations,  or  any 
other  section  of  20  DCMR.  Therefore, 
EPA  is  proposing  to  disapprove  both 
Section  199,  because  it  lacks  a 
definition  for  the  term  "carriers",  and 
Subsection  500.4,  because  the  term 
"carriers"  which  is  used  in  this  section 
is  not  defined  in  the  subsection  or  any 
other  section  of  20  DCMR.  The  lack  of 
a  definition  of  "carriers"  compromises 
the  enforceability  of  the  regulation  and 
is  a  deficiency  under  Section  110(a)(2) 
of  the  Clean  Air  Act. 

EPA's  sampling  procedures  are 
detailed  in  Appendix  D  of  40  CFR  Part 
80.  EPA  has  recommended  that  states 
adopt  these  sampling  procedures.  The 
District  of  Columbia  has  not  adopted 
EPA  sampling  procedures  or  anv  other 
sampling  procedure  which  would  be 
acceptable  to  EPA.  In  addition,  the 
District  of  Columbia  has  failed  to 
include  in  its'regulation  procedures  for 
the  calculation  of  oxygen  content  in  the 
gasoline  sampled.  Both  the  lack  of  a 
samplinjg  procedure  and  oxygen  content 
calculation  procedure  compromise  the 
enforceability  of  the  regulation  and  are 
a  deficiency  under  Section  110(a)(2)  of 
the  Clean  Air  Act.  Therefore.  EPA  is 
proposing  to  disapprove  20  DCMR 
Section  502.  Subsection  502.18  because 
it  lacks  both  a^ampling  procedure  and 


a  procedure  for  calculating  the  oxygen 
content  in  the  gasoline  sampled. 

Because  of  the  above  deficiencies, 
EPA  cannot  grant  full  approval  of  this 
rule  under  section  100(k)(3)  and  Part  D." 
Also,  because  the  submitted  rule  is  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 
Act.  EPA  cannot  grant  partial  approval 
of  the  rule  under  section  110(k)(3). 
However,  EPA  may  grant  a  limited 
approval  of  the  submitted  rule  under 
section  110(k)(3)  in  light  of  EPA  s 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval,  due  to  the  fact  that 
the  rule  does  not  meet  the  section 
110(a)(2)  requirement  because  of  the 
noted  enforcement  deficiencies.  Thus, 
in  order  to  strengthen  the  SIP,  EPA  is 
proposing  a  limited  approval  of  the 
District  of  Columbia's  submitted 
additions  or  amendments  to  20  DCMR- 
Chapter  1,  Section  199;  Chapter  5, 
Section  500,  Subsections  500,4  and 
500.5:  Chapter  5,  Section  502, 
Subsection  502.18;  Chapter  9,  Section 
904,  Subsections  904.1  and  904  2  under 
section  110(k)(3)  and  301(a)  of  the  Act 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  this 
rule  because  it  contains  deficiencies 
under  section  110(a)(2)  of  the  Act,  and. 
as  such,  the  rule  does  not  fully  meet  the 
requirements  of  the  Act.  Under  section 
179(a)(2).  if  the  Administrator 
disapproves  a  submission  under  section 
llO(k)  for  an  area  designated 
nonattainment.  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  1 79(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a}  will 
begin  at  the  time  EPA  publishes  final 
notice  of  this  disapproval.  Moreover,  the 
final  disapproval  triggers  the  federal 
implementation  plan  (PIP)  requirement 
under  section  110(c). 


III.  Proposed  Action 

For  the  above  stated  reasons,  EPA  is 
proposing  a  limited  approval/limited 
disapproval  of  the  Di.strict  of  Columbia's 
SIP  for  an  oxygenated  gasoline  program. 
In  order  to  correct  the  deficiencies  in  20 
DCMR  Chapter  1,  Section  199:  Chapter 
5,  Section  500,  Subsections  500.4  and 
500.5;  Chapter  5,  Section  502, 
Subsectfon  502.18;  Chapter  9,  Section 
904,  Subsections  904.1  and  904.2  which 


EPA  is  proposing  as  a  limited 
disapproval,  the  District  of  Columbia 
must  include  a  definition  for  the  term 
"carrier",  include  a  sampling  procedure 
and  include  procedures  for  the 
calculation  of  oxygen  content  in  the 
gasoline  sampled.  If  the  District  of 
Columbia  submits  a  SIP  revision  which 
is  deemed  administratively  and 
technically  complete  and  corrects  the 
deficiencies  listed  above  prior  to  the 
time  that  EPA  finalizes  this  action,  EPA 
will  propose  full  approval  of  the 
October  27,  1993  submittal  and  the 
subsequent  submittal  which  corrects  the 
deficiencies. 

Nothing  in  this  action  should  be 
construed  as  pennitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.JEach  request  for 
revision  to  the  .state  imple.-nentation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  fadors  and  m 
relation  to  relevant  .statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Ad 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any'proposed  or 
final  rule  on  small  entities.  5  U.S  C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant' 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  mclude  small 
busines.ses.  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  1,  Part  D  of  the  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  (he 
Act,  preparation  of  a  flexibility  analysis 
would  con.stitute  Federal  inquiry  inio 
the  economic  reasonableness  of  slate 
action.  The  Clean  Air  Act  forbids  EPA 
to  ba.se  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co  v.  US 
EPA,  427  U.S.  246.  25.5-66  (1976):  42 
U.S.C.  7410(a)(2). 

EPA's  disapproval  of  the  Stale  request 
under  section  1 10  and  subchapter  1,  part 
D  of  the  Act  does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  oi  the 
state  submittal  does  not  affect  its  state- 
enforceability.  Moreover.  EPA  s 
disapproval  of  the  submittal  does  not 
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impose  any  new  Kedfral  requirements. 
Therefore.  EPA  cei1i$es  that  this 
disapprovat  action  d(«s  not  have  a 
significant  impact  on  a  substantial 
number  of  small  enrit>es  because  it  does 
not  remove  existing  ijequirements  and 
impose  any  new  Federal  requirements. 

This  action  has  be^  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  piibhsbe<^  in  the  Federal 
Register  on  January  19.  1989  (54  PR 
2214-2225),  as  revised  by  an  October  4. 
1993  merooranduin  flom  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation!  OMB  has 
exempted  this  regulatory  action  from 
E  O.  12866  review.     1 

The  Administrator^  decision  to 
approve  or  disapprove  the  District  of 
Columbia's  oxygenated  gasoUne  SIP 
revision  will  be  based  on  whether  it 
meets  the  requirements  of  section 
1 10(aK2MAHK)  and  of  the  Clean  Air 
Act.  as  amended,  andl  EPA  regulations 
in  40  CFR  part  51. 

List  of  Subfccts  in  MCFR  Part  52 

Environmental  proiection.  Air 
pollution  control,  Caibon  monoxide. 
IncorporatitMi  by  reference. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  recuirements. 

Autharity:  42  U.SXl  7  401-7671q. 

Dated:  April  28. 1994. 
Stanley  L.  Lasko%wid, 
Acting,  Regional  Admin,  strator.  Region  Ul. 
(FR  Doc.  »4-162T«  Fihsc  7-1-94;  »;45  ami 
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FEDERAL  COMMUNIPATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-64,  RM-8453I 

Radio  Bfoadcasting  $ervfces;  Mer,  AL 

AGENOr:  Federal  Cominunications 

Commission. 

ACTION:  Pn^Kised  nilf . 


SUMMAflY:  This  docun  lent  requests 
comments  on  a  petition  foy  rule  making 
filed  on  behalf  of  Deborah  M. 
Thompson.  lequestin^  the  allotment  of 
FM  Channel  254A  to  fder.  Alabama,  as 
that  community's  firsj^local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  3  4-48-43  and  85- 
36-07. 

DATES:  Comments  miit  be  filed  on  or 
before  August  19.  1994.  and  reply 
comments  on  or  before  September  3. 

1994. 

ADDRESSES:  Secretary  Federal 
Conununications  Cmi  imission, 


Washington.  DC  20554.  In  addition  to 
-filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner  and  her  consultant,  as 
follows:  Deborah  M.  Thompson,  Route 
5.  Box  881,  Scottsboro,  AL  35768 
(petitionerj;  and  Kirk  A.  Tollett. 
Commsouth  Media  Associates.  4001 
Highway  78  East,  Jasper,  AL  35501 
(consultant). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  NJotice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-64.  adopted  June  14. 1994.  and 
released  June  28. 1994.  Tl»  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239 J.  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Intematiooal 
Transcription  Service,  hic.  f202)  857- 
3800,  2100  M  Street.  NW.,  suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceedii^ 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  94-16133  Filed  7-1-94;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  94-62.  RM-8444] 

Radio  Broadcasting  Services;  Kasilof. 

AK  1 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 


filed  on  behalf  of  William  Glynn, 
requesting  the  allotment  of  FM  Channel 
229A  to  Kasilof,  Alaska,  as  that 
community's  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  60-20-15  and  151- 
16-20. 

DATES:  Comments  must  be  filed  on  or 
before  August  19, 1994,  and  reply 
comments  on  or  before  September  3, 
1994 

ADDRESSES:  Secretary,  Federal 
Communications  Commission^ 
Washington,  E)C  20554.  In  addition  to 
filing  comments  with  the  FCC 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows: 
Benjamin  Perez.  Esq..  Abacus 
Communications  Company.  1801 
Columbia  Road.  NW.,  suite  101. 
Washington.  DC  20009-2031. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Dodcet  No. 
94-62,  adopted  Jime  14, 1994,  and 
released  June  28. 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW^  Washington,  EKL  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc..  (202)  857- 
3800,  2100  M  Street.  NW.  suite  1460. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibibty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  orcourt  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 . 
CFR  1.415  and  1.420. 

List  of  Subjects  hi  47  CFR  Part  73 

Radio  broadcasting. 
Federal  CommunKations  CommissioB. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[PR  Doc.  94-16134  Rled  7-1-94;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  94-60,  RM-8455] 

Radio  Broadcasting  Services;  Duncan, 
AZ 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Duncan  Community 
Radio  proposing  the  allotment  of  FM 
Channel  264A  to  Duncan,  Arizona,  as 
that  community's  first  local  aural 
broadcast  service.  Coordinates  for 
Channel  264A  are  32-43-12  and  109- 
06-12.  Duncan  is  located  within  320 
kilometers  (199  miles)  of  the  United 
States-Mexico  border,  and  therefore,  the 
Commission  must  obtain  concurrence  of 
the  Mexican  government  to  this 
proposal. 

DATES:  Comments  must  be  filed  on  or 
before  August  19,  1994.  and  reply 
comments  on  or  before  September  3, 
1994. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Jeffrey 
D.  Southmayd,  Esq.,  Southmayd  & 
Miller.  1120-19th  Street  NW.,' Suite  400. 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-60,  adopted  June  9,  1994,  and  - 
released  June  28, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
noimal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
_  Transcription  Service,  Inc..  (202)  857- 
3800.  210OM  Street  NW.,  suite  140, 
Washington,  DC  20037. 
Provisions  of  the  Regulatory 

Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note, 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
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Radio  Broadcasting  Services;  Duncan, 
AZ 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 
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SUMMARY:  The  Commission  requests' 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Duncan  Community 
Radio  proposing  the  allotment  of  FM 
Channel  264A  to  Ehincan,  Arizona,  as 
that  community's  first  local  aural 
broadcast  service.  Coordinates  for 
Channel  264A  are  32-43-12  and  109- 
06-12.  Duncan  is  located  within  320 
kilometers  (199  miles)  of  the  United 
States-Mexico  border,  and  therefore,  the 
Commission  must  obtain  concurrence  of 
the  Mexican  government  to  this 
proposal. 

DATES:  Comments  must  be  filed  on  or 
before  August  19,  1994,  and  reply 
comments  on  or  before  September  3 
1994. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Jeffrey 
D.  Southmayd,  Esq..  Southmayd  & 
Miller.  1120-19th  Street  NW.,  Suite  400, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-60,  adopted  June  9,  1994,  and   - 
released  June  28, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
.  Transcription  Service,  Inc..  (202)  857- 
3800,  2100  M  Street  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note, 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch  Policv  and 

Rules  Division  Mass  Media  Burea  u . 

IFR  Doc.  94-16135  Filed  7-1-94:  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  94-63.  RM-8450] 

Radio  Broadcasting  Services;  Rocky 
Mount  and  Bassett,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  file  by  WNLB 
Radio,  Inc.,  licensee  of  Station  WZBB- 
FM,  Channel  260A,  Rocky  Mount, 
Virginia,  seeking  the  substitution  of 
Channel  260C3  for  Channel  260 A,  the 
reallotment  of  Channel  260C3  from 
Rocky  Mount  to  Bassett,  Virginia,  and 
the  modification  of  Station  WZBB-FM's 
license  to  specify  Bassett  as  the  station's 
community  of  license.  Channel  260C3 
can  be  allotted  to  Bassett  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  10.0  kilometers  (6.2 
miles)  northwest  to  accommodate 
WNLB's  desired  site.  The  coordinates 
for  Channel  260C3  at  Bassett  are  36-J8- 
47  and  80-04-41.  In  accordance  with 
Section  1.420(i)  of  the  Commission's 
Rules,  we  will  not  accept  competing 
expressions  of  interest  in  use  of  Channel 
260C3  at  Bassett  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  August  19, 1994,  and  reply 
comments  on  or  before  September  3 
i994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Peter  Gutmann,  Pepper  & 
Corazzini,  1776  S  Street  NW.,  Suite  200, 
Washington,  DC  20006  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media  ' 
Bureau,  (202)  634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-63,  adopted  June  14,  1994,  and 
released  June  28.  1994.  The  frill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission  s 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e\ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  ond 

Pules  Division,  Mass  Media  Bureau. 

[PR  Doc.  94-16136  Filed  7-1-94;  845  ami 

BILUNQ  COO€  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
» [Docket  No.  94-53,  Notice  01] 
RINN0.2127-AF19 

Federal  Motor  Vehicle  Safety 
Standards  (FMVSS);  New  Pneumatic 
Tires 

AGENCY:  National  Highwav  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (EXDT). 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  responds  to  a 
-petition  for  rulemaking  submitted  hy  the 
Japan  Automobile  Tire  Manufacturers" 
Association,  Inc.  (JATMA),  and 
proposes  to  amend  the  labeling 
requirements  of  FMVSS  No.  109,  A'eiv 
Pneumatic  Tires,  to  permit  tires  that 
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have  a  maximum  mfldtion  pressure  of 
60  pounds  per  square  inch  (psi)  to  be 
labeled  "inflate  to  42d  kPa  {60  psi)." 
Currently,  the  standard  does  not  permit 
the  metric  unit  to  be  an  the  label.  The 
proposal  would  aid  the  international 
harmonization  of  standards.  This  notice 
also  proposes  to  corr© :t  a  typogra phical 
error  in  S4.3  of  the  sta  ndard. 
DATES:  Comment  dosi  ng  date: 
Comments  on  this  not  tee  must  be 
received  on  or  before  I  Jeptember  6, 
1994. 

Proposed  effective  c  'nte:  If  adopted, 
the  amendment  proposed  in  this  notice 
would  become  effective  30  days  after 
publication  of  the  final  rule. 
ADDRESSES:  Comment  j  should  refer  to 
the  docket  and  notice  numbers  shown 
above  and  be  submitted  to:  Docket 
Section,  National  Higliway  Traffic 
Safety  Administration ,  400  Seventh 
Street  SW..  Room  51oi,  Washington.  DC 
20590.  Docket  room  h  )urs  are  from  9:30 
am.  to  4:00  p.m.,  Mor  day  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Cook,  OtTice  of  ^  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Room  530  ^  Washington,  DC 
20590.  Telephaie:  (202)  366-^803. 
SUPPLEMENTARY  INFORI  lATIOM:  Standard 
109  requires  passenge  •  car  tires  to  be 
labeled  with  important  safety 
information,  includin] ;  tire  size, 
construction,  and  infli  tion  pressure. 
Paragraph  S4.3.5.  of  tf  e  standard 
provides  that  if  the  m!  ximum  inflation 
pressure  of  a  tire  is  60  psi,  the  words 
"inflate  to  60  psi"  sha  1  be  molded  into 
or  onto  both  sidewalls  of  the  tire  in 
letters  and  numerals  r  ot  less  than  % 
inch  high. 

JATMA  submitted  a  petition  to  the 
agency  suggesting  an  <  mendment  to 
S4.3.5.  The  petition,  s  ibmitted  on 
behalf  of  Japanese  tire  manufacturers, 
suggested  that  S4.3,5  <  hould  require 
adding  the  words  "or  nflate  to  420  kPa 
(60  psi)"  after  "Inflate  to  60  psi." 
)ATMA  stated  that  the  maximum 
inflation  pressure  of  a  "T"-type  spare 
tire  is  listed  as  420  kil  ipascals  (kPa)  in 
the  Tire  and  Rim  Assc  ciation.  Inc.,  Year 
Book,  the  JATMA  Yea  •  Book,  and  in 
Japanese  Industrial  St;  mdard  (JIS) 
D4230.  JATMA  indicaied  that,  if  the 
suggested  amendment  were  adopted  by 
NHTSA,  the  amendmi  nt  would  simplify 
the  manufacturing  pre  cesses  of  Japanese 
tire  manufacturers  sin  :e  they  would  be 
able  to  mark  tires  the  $ame  for  both  the 
Japanese  and  U.S.  markets.  NHTSA 
granted  the  petition  b;  ■  letter  dated 
January  7. 1994. 

This  notice  propose  5  to  amend 
Standard  No.  109  as  r«  quested  by  the 


petitioner.  This  NPRM  is  consistent 
with  the  requirement  of  §5164  of  the 
Omnibus  Trade  and  Competitiveness 
Act  (Pub.  L.  100-418).  which  designated 
the  metric  system  as  the  preferred 
system  of  weights  and  measures  for  U^. 
trade  and  commerce.  NHTSA  believes 
that  allowing  metric  units  on  tires 
would  further  the  rntemationa! 
harmonization  of  standards.  Comnron 
sizing  for  all  iotemational  markets 
would  facilitate  the  manufacture  of 
products,  and  could  ultimately  result  in 
manufacturers  selling  their  products  at 
cheaper  prices.  NHTSA  has  tentatively 
determined  that  the  petitioner's 
requested  metric  unit  on  tires  would  not 
confuse  consumers  or  obscure  the 
meaning  of  the  inflation  pressure 
infonnation  labeled  on  tires. 
Accordingly,  NHTSA  tentatively 
concludes  there  is  no  safety  reason  for 
precluding  JATMA  "s  requested  metric 
labeling. 

This  notice  also  proposes  to  correct  a 
typographical  error  in  paragraph  S4.3  of 
FMVSS  109.  The  first  sentence  of 
paragraph  S4.3  provides  that  each  tire 
shall  have  permanently  molded  into  or 
onto  both  sidewalls  the  information 
"shown  in  paragraphs  (a)  and  (g)"  of 
S4.3.  The  word  "and"  in  that  phrase  is 
incorrect.  NHTSA  intends  that  all  the 
information  specified  in  (a)  through  (g) 
be  molded  into  or  onto  tires,  not  just  (a) 
and  (g).  Accordingly.  NHTSA  proposes 
to  substitute  the  word  "through"  for  the 
word  "and"  at  the  end  of  the  first 
sentence  of  paragraph  S4.3.  The  agency 
notes  that,  notwithstanding  the  use  of 
"and"  in  that  sentence,  Ure 
manufacturers  are  labeling  tires  with  the 
information  of  (a)  through  (g).  Thus,  this 
correction  would  not  have  any  effect  on 
how  tires  are  currently  labeled. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
^Regulatory  Policies  and  Procedures 

This  notice  has  not  been  reviewed 
under  E.O.  12866.  NHTSA  has 
considered  the  impact  of  this 
rulemaking  action  and  has  concluded 
that  it  is  not  significant  under  the  DOT's 
regulatory  policies  and  procedures.  This 
action  would  not  change  any  of  the 
substantive  requirements  of  Standard 
109.  The  effect  on  labeling  costs  might 
be  to  decrease  such  costs  slightly  for  tire 
manufacturers  that  now  convert  metric 
units  on  their  tires  to  English  units,  or 
that  now  convert  Enghsh  units  on  tires 
to  metric  units  for  sale  overseas. 
However,  NHTSA  beHeves  the  costs 
savings,  if  any,  would  be  minimal. 
NHTSA  has  concluded,  therefore,  that 
the  costs  of  complying  with  the  changes 
proposed  in  this  notice  do  not  warrant 


preparation  of  a  preliminary  reguEStory 
evaluation. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  the  proposed  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  agency  has  not 
prepared  a  preliminary  regulatory 
fiexibitity  nialysis. 

The  agency  believes  that  few,  if  any, 
tire  manufacturers  qualify  as  small 
businesses.  Small  businesses,  small 
organizations  and  small  governmental 
units  could  be  affected  by  the  proposed 
amendments  to  the  extent  that  they  may 
purchase  new  tires  affected  by  these 
proposed  amendments.  However, 
NHTSA  does  not  believe  the  costs  of 
tires  would  be  affected  by  this  rufe. 
Thus,  these  entities  would  not  be 
significantly  affected. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act  and  has 
determined  that  implementation  of  this 
.  action  would  have  no  significant  impact 
on  the  quality  of  the  human 
environment. 

D.  E.O.  12612  (Federalism) 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  EX).  12512  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment 

E.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  §  i03(d)  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (Safety  Act).  15  U.S.C. 
§  1392(d).  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  that  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
applicable  only  to  vehicles  procured  for 
the  state's  own  use.  Section  105  of  the 
Safety  Act  (15  U.S.C  §  1394)  sets  forth 
a  procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 


Comments 

'   Interested  persons  are  invited  to 
submit  comments  on  these  proposals.  It 
is  requested  but  not  required  that  any 
comments  be  submitted  in  10  copies 
each. 

Comments  must  not  exceed  15  pages 
in  length  (49  CFR  553.21).  Necessary 
attachments,  however,  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  3  copies  of  the  complete 
submission,  including  the  purportedly 
confidential  business  information, 
should  be  submitted  to  the  Chief 
Counsel.  NHTSA.  at  the  street  address 
shown  above,  and  7  copies  ft-om  which 
the  purportedly  confidential 
infonnation  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  shpuld  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  49 
CFR  Part  512.  the  agency's  confidenUal 
business  infonnation  regulation. 

All  comments  receiv^  on  or  before 
the  close  of  business  on  the  comment    ' 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  to  the  pubMc  for  examination 
in  the  docket  at  the  above  address  both 
before  and  after  the  closing  date.  To  the 
extent  possible,  comments  received  after 
the  closing  date  will  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  proposal  will  be  available  for  public 
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Comments 

Interested  persons  are  invited  to 
submit  comments  on  these  proposals.  It 
is  requested  but  not  required  that  any 
comments  be  submitted  in  10  copies 
each. 

Comments  must  not  exceed  15  pages 
in  length  (49  CFR  553.21).  Necessary 
attachments,  however,  may  be 
appended  to  these  submissions  without 
regard  to  the,  15-page  limit.  This 
hmitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  3  copies  of  the  complete 
submission,  including  the  purportedly 
confidential  business  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA.  at  the  street  address 
shown  above,  and  7  copies  from  which 
the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  slyjuld  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  49 
CFR  Part  512.  the  agency's  confidenUal 
business  information  regulation. 

All  comments  received  on  or  before 
the  close  of  business  on  the  comment    ' 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  to  the  public  for  examination 
in  the  docket  at  the  above  address  both 
before  and  after  the  closing  date.  To  the 
extent  possible,  comments  received  after 
the  closing  date  will  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  proposal  will  be  available  for  public 


inspection  in  the  docket.  NHTSA  will 
continue  to  file  relevant  information  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  monitor  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments  the  docket 
supervisor  will  return  the  postcard  by 


mail 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products, 
and  Tires. 

In  consideration  of  the  foregoing.  49 
CFR  Part  571  would  be  amended  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  1392, 1397, 1401, 
1403, 1407;  delegation  of  authority  at  49  CFR 

i.sa 

2.  Section  571.109  would  be  amended 
by  revising  the  introductory  paragraph 
of  S4.3  and  the  entire  paragraph  of 
S4.3.5  to  read  as  follows: 

§571.109    Standard  No.  109,  New 
Pneumatic  Tires. 

•        •        •        •        • 

S4.3    Labeling  Requirements.  Except 
as  provided  in  S4.3.1  and  S4.3.2,  each 
tire  shall  have  permanently  molded  into 
or  onto  both  sidewalls,  in  letters  and 
numerals  not  less  than  0.078  inches 


high,  the  information  shown  in 

paragraphs  S4.3  (a)  through  (g).  On  at 

least  one  sidewall.  the  information  shall 

be  positioned  in  an  area  between  the 

maximum  section  width  and  beadof  the 

tire,  unless  the  maximum  section  width 

of  the  tire  fells  between  the  bead  and 

one-fourth  of  the  distance  from  the  bead 

to  the  shoulder  of  the  tire.  For  tires 

where  the  maximum  section  width  falls 

in  that  area,  locate  all  required  labeling 

between  the  bead  and  a  point  one-half 

the  distance  from  the  bead  to  the 

shoulder  of  the  tire.  However,  in  no  case 

shall  the  information  be  positioned  on 

the  tire  so  that  it  is  obstructed  by  llie 

flange  or  any  rim  designated  for  use 

with  that  tire  in  Standard  Nos.  109  and 

110(§571.109 and  §571.li0of  this 
part). 

S4.3.5    If  the  maximum  inflation 
pressure  of  a  tire  is  420  kPa  {60  psi).  the 
tire  shall  have  permanently  molded  into 
or  onto  both  sidewalls,  in  letters  and 
numerals  not  less  than  »/^  inch  high,  the 
words  "Innate  to  60  psi"  or  "Inflate  to 
420  kPa  (60  psi)."  On  both  sidewalls. 
the  words  shall  be  positioned  in  an  area 
between  the  tire  shoulder  and  the  bead 
of  the  tire.  However,  in  no  case  shall  the 
words  bo  positioned  on  the  tire  so  that 
they  are  obstrutied  by  the  fiange  of  any 
rim  designated  for  use  with  that  tire  In 
this  standard  or  in  Standard  No.  110 
(§571.110  of  this  part). 
•        »        •        »        • 

Issued  on  juiie  28, 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulnmakinfi;. 
IFR  Doc  94-16112  Filed  7-1-94;  «:45  ami 
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DEPARTMENT  OF 


Agency  Form  Under 
Office  of  Manager  lent 


COMMERCE 


Review  by  the 
and  Budget 


DOC  has  submit  ed  to  the  Office  of 
Management  and  I  udget  (OMB)  for 
clearance  the  folio  ving  proposal  for 
collection  of  infon  lation  under  the 
provisions  of  the  P  aperwork  Reduction 
Act  (44  U.S.C.  cha  )ter35). 

Agency:  Bureau  jf  the  Census. 

Title:  Manufactu  rers'  Shipments. 
Inventories,  and  Oders  (M3). 

Form  Numberis}  ■  M-3(SD). 

Agency  Approve  I  Number:  0607- 
0008. 

Type  of  Request  Revision  of  a 
currently  approvec  collection. 

Burden:  24,000  1  ours. 

Number  ofResp^  mdents:  6.000. 
-  Avg  Hours  Per  R  isponse:  20  minutes. 

Needs  and  Uses  The  Census  Bureau 
conducts  the  MS  si  irvey.  one  of  the 
principal  Federal  e  conomic  indicators, 
to  collect  monthly  manufacturing  data 
from  a  sample  of  fi  ms  in  the 
manufacturing  sec  or  of  the  economy. 
The  data  are  used  I  o  analyze  short-  and 
long-term  trends  i:  i  the  manufacturing 
sector  and  as  relate  d  to  other  sectors  of 
the  economy.  The  i  hipments  and 
inventory  data  are  jssential  inputs  into 
the  gross  domestic  product  accounts, 
while  the  orders  di  ta  are  direct  inputs 
into  the  leading  eci  morale  indicator 
series.  The  survey  ilso  provides 
valuable  and  timel  ■  data  for  economic 
planning  and  anal)  sis  to  business  firms, 
trade  associations,  -esearch  and 
consulting  agencie ;,  and  academia  on 
the  domestic  manu  facturing  sector. 

Affected  Public:  Jusinesses  or  other 
for-profit  organiza  ions.  Small 
businesses  or  orgai  izations. 

Frequency:  MonBily. 

Respondent's  Obligation:  Voluntar\'- 

OMB  Desk  Offic$f:  Maria  Gonzalez', 
(202) 395-7313. 

Copies  of  the  ab(  ve  information 
collection  proposa  can  be  obtained  by 
calling  or  writing  C  erald  Tache.  DOC 


Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue. 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  June  28. 1994.  i 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

IFR  Doc.  94-16211  Filed  7;-l-p4:  8:45  am] 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S,C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  - 1993  Panel  Wave  7. 

Form  Numberis):  SIPP-13700. 

Agency  Approval  Number:  0607- 
0759. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  63,000  hours. 

Number  of  Respondents:  42,000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Survey  of 
Income  and  Program  Participation 
(SIPP)  is  a  longitudinal,  demographic, 
survey  in  which  the  Census  Bureau 
interviews  sample  households  in  waves 
occurring  every  4  months  over  about  a 
3  year  period.  The  survey  is  molded 
around  a  central  "core"  of  labor  force 
and  income  questions  that  remain  fixed 
during  each  wave  of  a  panel.  The  core 
is  periodically  supplemented  with 
questions  designed  to  answer  specific 
needs.  These  supplemental  questions 
are  referred  to  as  "topical  modules." 
The  topical  modules  for  the  1993  Panel 
Wave  7  are  the  following:  1)  Assets  and 
liabilities,  2)  Medical  Expenses  and 
Work  Disability,  and  3)  Real  Estate, 
Shelter  Costs,  Dependent  Care,  and 
Vehicles.  Also,  topical  module  items  on 
Earnings  and  Employment,  Stocks  and 
Mutual  Fund  Shares.  Rental  Income, 
Mortgages.  Royalties,  and  Other 
Financial  Investments  have  been  added 


in  Sections  2  and  3  of  the  core.  Wave 
7  interviews  will  be  conducted  from 
February  through  May  1995.  SIPP  data 
on  income  distribution  and  changes 
over  time  in  status  and  participation  in 
welfare  and  transfer  programs  are  used 
by  economic  policymakers,  the 
Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
these  prograiris  to  support  policy  and 
program  planning. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Once  during  the  panel. 

Respondent's  Obligation:  Voluntarj-. 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202)  395-7313. 

Copies  of  the  above  information  . 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Conunerce.  room 
5312,  14th  and  Constitution  Avenue,  . 
NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  June  28. 1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

[FR  Doc.  94-16213  Filed  7-1-94;  8:45  am] 
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International  Trade  Administration 

[A-549-813] 

Initiation  of  Antidumping  Duty 
Investigation:  Canned  Pineapple  Fruit 
From  Thailand 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  5. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Alley  or  Lori  Way,  Office  of 
Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230; 
telephone  (202)  482-5288  and  482- 
0656,  respectively. 


Initiation  of  Investigation 

The  Petition 

On  June  8.  1994,  we  received  a 
petition  filed  in  proper  form  from  Maui 
Pineapple  Company,  Ltd.  and  the 
International  Longshoremen's  and 
Warehousemen's  Union.  Petitioners 
filed  supplements  to  the  petition  on 
June  14  and  20, 1994.  In  accoidance 
with  19  CFR  353.12,  petitioners  allege 
that  imports  of  canned  pineapple  fruit 
from  Thailand  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  jnjury  to,  a  U.S. 
industry. 

Petitioners  have  stated  that  they  have 
standing  to  file  the  petition  because  they 
represent  interested  parties  as  defined 
under  section  771(9)(C)  and  (D)  of  the 
Act.  and  because  the  petition  was  filed 
on  behalf  of  the  U.S.  industry  producing 
the  product  subject  to  this  investigation. 
If  any  interested  party,  as  described 
ujider  paragraphs  (C),  (D),  (E)  or  (F)  of 
section  771(9)  of  the  Act,  wishes  to 
register  support  for,  or  opposition  to. 
this  petition,  such  party  should  file  a 
vmtten  notification  with  the  Assistant 
Secretary  for  Import  Administration. 

.  Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  canned  pineapple  fruit 
(CPF).  For  the  purposes  of  this 
investigation,  CPF  is  defined  as 
pineapple  processed  and/or  prepared 
into  various  product  forms,  including 
rings,  pieces,  chunks,  tidbits,  and    • 
crushed  pineapple,  that  is  packed  and 
cooked  in  metal  cans  with  either 
pineapple  juice  or  sugar  syrup  added. 
CPF  is  currently  classifiable  under 
subheadings  2008.20.0010  and 
2008.20.0090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
HTSUS  2008.20.0010  covers  CPF 
packei^  m  a  sugar-based  syrup;  HTSUS 
2008.20.0090  covers  CPF  packed 
without  added  sugar  (i.e.,  juice-packed). 
Although  these  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  is  dispositive. 

United  States  Price  and  Foreign  Market 
Value 

Petitioners  based  U.S.  price  (USP)  on 
average  unit  values  derived  from  U.S. 
Customs  IM-146  import  statistics.  To 
calculate  U.S.  price,  petitioners  made 
deductions  for  foreign  inland  freight. 

Petitioners  used  Thai  home  market 
delivered  price  quotes  provided  by  a 
market  researcher  to  calculate  foreign 


Initiation  of  Investigation 

The  Petition 

On  June  8,  1994,  we  received  a 
petition  filed  in  proper  form  from  Maui 
Pineapple  Company,  Ltd.  and  tlie 
International  Longshoremen's  and 
Warehousemen's  Union.  Petitioners 
filed  supplements  to  the  petition  on 
June  14  and  20, 1994.  In  accoixlance 
with  19  CFR  353.12,  peUtioners  allege 
that  imports  of  canned  pineapple  fruit 
from  Thailand  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Tariff  Act  of  1930,  as 
amended  {the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

Petitioners  have  stated  that  they  have 
standing  to  file  the  petition  because  they 
represent  interested  parties  as  defined 
under  section  771{9)(C)  and  (D)  of  the 
Act.  and  because  the  petition  was  filed 
on  behalf  of  the  U.S.  industry  producing 
the  product  subject  to  this  investigation. 
If  any  interested  party,  as  described 
ujider  paragraphs  (C),  (D),  (E)  or  (F)  of 
section  771(9)  of  the  Act,  washes  to 
register  support  for,  or  opposition  to. 
this  petition,  such  pjarty  should  file  a- 
written  notification  with  the  Assistant 
Secretary  for  Import  Administration. 

Scope  of  Investigation 

The  product  covered  by  this 
inve.stigation  is  canned  pineapple  fruit 
(CPF).  For  the  purposes  of  this 
investigation.  CPF  is  defined  as 
pineapple  processed  and/or  prepared 
into  various  product  forms,  including 
rings,  pieces,  chunks,  tidbits,  and    • 
crushed  pineapple,  that  is  packed  and 
cooked  in  metal  cans  with  either 
pineapple  juice  or  sugar  syrup  added 
CPF  is  currently  classifiable  under 
subheadings  2008.2aO010  and 
2008.20.0090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
HTSUS  2008.20.0010  covers  CPF 
packe.^  m  a  sugar-based  syrup;  HTSUS 
2008.20.0090  covers  CPF  packed 
v^thout  added  sugar  (i.e.,  juice-packed). 
Although  these  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  is  dispositive. 

United  States  Price  and  Foreign  Market 
VaJue 

Petitioners  based  U.S.  price  (USP)  on 
average  unit  values  derived  from  U.S. 
Customs  IM-146  import  statistics.  To 
calculate  U.S.  price,  petitioners  made 
deductions  for  foreign  inland  freight. 

Petitioners  used  Thai  home  market 
delivOTed  price  quotes  provided  by  a 
market  researcher  to  calculate  foreign 
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market  value  (FMV).  According  to 
petitioners,  there  is  no  difference  in 
quality  between  the  CPF  sold  in  the 
Thai  and  U.S.  markets.  To  calculate 
FMV.  petitioners  deducted  an  amount 
for  home  market  inland  freight 
expenses,  and  then  converted  the  net 
price  to  dollars  using  contemporaneous 
exchange  rates  from  the  Federal 
Reserve. 

The  margin  alleged  by  petitioners4s 
138.48  percent.  If  it  becomes  necessary 
at  a  later  date  to  consider  the  petition  as 
a  .source  of  best  information  available 
(BIA)  in  this  investigation,  we  may 
review  more  thoroughly  all  of  the  bases 
for  USP  and  FMV  in  determining  BIA. 

Initiation  of  Investigation 

We  have  examined  the  petition  on 
CPF  from  Thailand  and  have  found  that 
it  meets  the  requirements  of  section 
732(b)  of  the  Act  and  19  CFR  353.13(a). 
Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  CPF  from 
Thailand  are  being,  or  are  hkely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value. 

International  Trade  Conuntssion 
Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  International  Trade 
Commission  (ITC)  of  this  action  and  we 
have  done  so. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  July  25, 
1994,  pursuant  to  section  733(a)(1)  of 
the  Act,  whether  there  is  a  reasonable 
indication  that  imports  of  CPF  from 
Thailand  are  materially  Injuring,  or 
tlireaten  material  injury  to.  a  U.S. 
industry.  Pursuant  to  section  733(a)(2) 
of  the  Act,  a  negative  rrc  determination 
will  result  in  this  investigation  being 
terminated;  otherwise,  the  investigation 
will  proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  June  27.  5994. 
Susan  G.  Essennan. 

Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  94-16208  Filed  7-1-94.  8:45  am| 
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Intematiortal  Trade  Administration. 

{A-301-«01  3f>d  A-331-801] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Detemiinations: 
Fresh  Cut  Roses  From  Colombia  and 
Ecuador 

AGENCY:  Import  Administration, 
Internationa)  Trade  Administration, 
Commerce. 

EFFECnVE  DATE:  July  5,  1994. 
FOR  FURTHER  INfORMATlOH  CONTACT: 
James  Maeder  or  James  Terpstra.  Office 
of  Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC.  20230. 
at  (202)  482-3330  or  (202)  482-3965. 
POSTPONEMENT:  On  June  24. 1994.  we 
received  a  letter  from  petitioner  in  these 
investigations  requesting  that  the 
Department  of  Commerce  postpone  the 
prehminary  determinations  in 
accordance  with  section  733(c)(1)(A)  ol 
the  Tariff  Act  of  1930,  as  amended  (the 
Act)  (19  U.S.C.  1673b(c)(l)(A)).  We  find 
no  compelling  reasons  to  deny  the 
request  and  are.  accordingly,  postponing 
the  date  of  the  preliminary 
determinations  until  September  12, 
1994.  The  U.S.  International  Trade 
Commission  is  being  advised  of  these 
postponements  in  accordance  with 
section  733(f)  of  the  Act. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  rj"R 
353.15(b)  and  (d). 

Dated:  June  28, 1994 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-16206  Filed  7-1-94;  8:45  ami 
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[A-1 22-606) 

Oil  Country  Tubular  Goods  From 
Canada,  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 


SUMMARY:  On  April  20,  1994,  the 
Department  of  Commerce  (the 
Department)  published  the  prehminary 
resuhs  of  review  of  the  antidumping 
duty  order  on  oil  country  tubular  goods 
from  Canada  (51  FR  21782;  June  16, 
1986).  The  review  covers  one 
manufacturer/exporter,  IPSCO  Inc. 


;>4410 


(IPSCO).  and  the  pei^od  June  1.  1992 
through  May  31, 

We  gave  intereste< 
opportunity  to  comiient 
prehminary  resuhs. 
Department  receivec 
final  resuhs  remain 
preliminary  results. 
EFFECTIVE  DATE:  July 
FOR  FURTHER  INFORMATION 
David  Genovese  or 
Office  of  Antid 
International  Trade 
r.S.  Department  of  Commerce 
Washington,  DC  202  )0;  telephone 
(202)482-5254. 

SUPPLEMENTARY  INFOttMATION 
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Background 

On  June  25,  1993. 
that  the  Department 
administrative  revieir 
antidumping  duty  o 
tubular  goods  {OCT(l) 
Department  initiated 
21.  1993  (58  FR  390q7) 
period  June  1, 1992. 
1993.  On  April  20 
Department  publi 
results  of  review  (59 
Department  has  now 
review  in  accordance 
of  the  Tariff  Act  of 
(the  Act). 

Scope  of  the  Review 

The  products  cove 
include  shipments  o 
Canada.  This  include 
Petroleimi  Institute 
OCTG  and  all  other 
following 

which  the  Departmeijt 
through  its  end  use 
procedure  were  not 
applications:  Length 
outside  diameter  of  s 
published  in  the  API 
specifications  for 
of  plus  Vs  inch  for 
or  equal  to  SVe  inche  ; 
for  diameters  greater 
minimum  wall 
for  a  given  outer 
in  the  API  or 
for  OCTG;  a  mmimoiti 
yield  strength  and  a 
PSI  tensile  strength; 
must  be  electric 
Furthermore,  import; 
review  include  OCTC 
standard  size  wall 
the  minimum  i 
outer  diameter  as 
or  proprietary  specifi 
with  surface  scabs  or 
cut  ends,  ID  or  OD 
seams;  OCTG  may 
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oval,  and  may  lack  certification  because 
the  pipe  has  not  been  mechanically 
tested  or  has  failed  those  tests. 

This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedules  (HTS)  item  numbers  7304.20. 
7305.20,  and  7306.20.  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

Final  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  The  Department 
received  no  comments.  Accordingly,  we 
have  determined  that  a  final  margin  of 
zero  percent  exists  for  IPSCO  for  the 
period  June  1,  1992  through  May  1. 
1993. 

The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  ail 
shipments  of  the  subject  merchandise, 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
•review,  as  provided  by  section  751(a)(1) 
of  the  Act:  (1)  the  cash  deposit  rate  for 
IPSCO  will  be  zero  percent;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  a  previous  review  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  final  results  or  • 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review, 
earlier  reviews,  or  the  original 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  these  final  results  of 
review,  earlier  reviews,  or  the  original 
investigation,  whichever  is  the  most 
recent;  and  (4)  the  "all  others"  rate  will 
be  16.65  percent,  as  explained  below. 

On  May  25.  1993,  the  Court  of 
International  Trade,  in  Floral  Trade 
Council  v.  United  States,  Slip  Op.  93- 
79,  and  Federal-Mogul  Corporation  v. 
United  States.  822  F.  Supp.  782  (1993), 
decided  that  once  an  "ail  others"  rate  is 
established  for  a  company  it  can  only  be 
changed  through  an  administrative 
review.  The  Department  has  determined 
that  in  order  to  implement  these 
decisions,  it  is  appropriate  to  reinstate 
the  original  "all  others"  rate  from  the 
LTFV  investigation  (or  that  rate  as 
amended  for  correction  of  clerical  errors 
or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  Accordingly,  the  cash 


deposit  rate  for  any  future  entries  from 
all  other  manufacturers  or  exporters, 
who  are  not  covered  in  this  or  prior 
administrative  reviews  and  who  are 
unrelated  to  the  reviewed  firms  or  any 
previously  reviewed  firm,  vdll  be  the 
"all  others"  rate  established  in  the 
original  LTFV  investigation,  which  is 
16.65  percent. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
pubHcation  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties; 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  WTitten 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dfcted:  June  27, 1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  94-16207  Filed  7-1-94;  8:4.5  ami 
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Intent  To  Revoke  Countervailing  Duty 
Orders 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  orders. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  pubUc  of  its  intent  to 
revoke  the  countervailing  duty  orders 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  must 
submit  their  comments  in  Meriting  not 
later  than  the  last  day  of  July,  1994. 
EFFECTIVE  DATE:  July  5.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mercedes  Fitchett  or  Brian  Albright, 


Federal  Register 


Office  of  Counten.' ailing  Compliance, 
International  Trade  Administration, 
U.S.. Department  of  Commerce, 
Washington,  DC.  20230;  telephone: 
(?02) 482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Commerce  (the 
Department)  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
section  355.25(d)(4)  (19  CFR 
355.25(d)(4)  (1993))  of  the  Department's 
regulations,  we  are  notifying  the  pubUc 
of  our  intent  to  revoke  the  following 
countervailing  duty  orders  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 


Countervailing  duty  orders 


EC:  Sugar  (C-^08-046) 


Uruguay:     Leather    Wearing 
Apparel  (C-355-001) 


Effective  date 


07/31/78 
43  FR  33237 
07/17/82 
47  FR  31032 


In  accordance  with  section 
355.25(d)(4)(iii)  of  the  Department's 
regulations,  if  domestic  interested 
parties  (defined  in  section  355.2(i)(3), 
(i)(4),  (i)(5).  and  (i)(6)  of  the  regulations) 
do  not  object  to  the  Department's  intent 
to  revoke  these  orders  pursuant  to  this 
notice,  or  interested  parties  (defined  in 
section  355.2(i)  of  the  regulations)  do 
not  request  an  administrative  review  in 
accordance  with  the  Department's 
notice  of  opportunity  to  request 
administrative  review,  we  shall 
conclude  that  the  countervailing  duty 
orders  are  no  longer  of  interest  to 
interested  parties  and  proceed  with  the 
revocations. 

Opportunity  to  Object 

Not  later  than  the  last  day  of  July, 
1994,  domestic  interested  parties  may 
object  to  the  Department's  intent  to 
revoke  these  coimtervailing  duty  orders. 
Any  submission  objecting  to  a 
revocation  must  contain  the  name  and 
case  number  of  the  order  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  sections 
355.2(i)(3),  (i)(4),  (i)(5),  or  (i)(6)  of  the 
Department's  regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce.  Washington,  DC.  20230. 


Re 
fo 
w: 
of 
(1' 
Bi 
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Office  of  Counten-ailing  Compliance, 
International  Trade  Administration, 
U.S.. Department  of  Commerce, 
Washington.  DC.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Commerce  (the 
Department)  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
section  355.25(d)(4)  (19  CFR 
355.25(d)(4)  (1993))  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  the  following 
countervailing  duty  orders  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 
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Countervailing  duty  orders 


EC:  Sugar  (C-408-046) 


Uruguay:     Leather    Wearing 
Apparel  (C-355-001). 


Effective  date 


07/31/78 
43  FR  33237 
07/17/82 
47  FR  31032 


In  accordance  with  section 
355.25(d)(4)(iii)  of  the  Department's 
regulations,  if  domestic  interested 
parties  (defined  in  section  355.2(i)(3), 
(i)(4),  (i)(5),  and  (i)(6)  of  the  regulations) 
do  not  object  to  the  Department's  intent 
to  revoke  these  orders  pursuant  to  this 
notice,  or  interested  parties  (defined  in 
section  355.2(i)  of  the  regulations)  do 
not  request  an  administrative  review  in 
accordance  with  the  Department's 
notice  of  opportunity  to  request 
administrative  review,  we  shall 
conclude  that  the  countervailing  duty 
orders  are  no  longer  of  interest  to 
interested  parties  and  proceed  with  the 
revocations. 

Opportunity  to  Object 

Not  later  than  the  last  day  of  July, 
1994,  domestic  interested  parties  may 
object  to  the  Department's  intent  to 
revoke  these  countervailing  duty  orders. 
Any  submission  objecting  to  a 
revocation  must  contain  the  name  and 
case  number  of  the  order  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  sections 
355.2(i)(3).  (i)(4).  (i)(5).  or  (i)(6)  of  the 
Department's  regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 


This  notice  is  in  accordance  with  19 
CFR355.25(d)(4)(i). 

Dated:  June  28,  1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  94-16204  Filed  7-1-94;  8:45  amj 
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Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an 
amended  export  trade  certificate  of 
review,  appHcation  No.  85-5 AOl  8. 


SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
the  U.S.  Shippers  Association  ("USSA") 
on  June  3,  1986.  Notice  of  issuance  of 
the  Certificate  was  published  in  the 
Federal  Register  on  June  9,  1986  (51  FR 
20873). 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  Part  325 
(1993). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Departmem  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a). 
any  person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 
DESCRIPTION  OF  AMENDED  CERTIFICATE: 
Export  Trade  Certificate  of  Review  No. 
85-00018  was  issued  to  the  U.S. 
Shippers  Association  ("USSA")  on  June 
3,  1986  (51  FR  20873,  June  9.  1986),  and 
previously  amended  on  January  16, 
1990  (55  FR  2543,  January  25.  1990); 
November  13,  1990  (55  FR  48664, 
November  21,  1990);  and  on  September 
22.  1993  (58  FR  51061.  September  30, 
1993). 

USSA's  Export  Trade  Certificate  of 
Review  has  been  amended  to  add  the 
following  company  as  a  "Member" 
within  the  meaning  of  Section  325.2(1) 
of  the  Regulations  (15  CFT?  325.2(1) 
(1993)):  ANGUS  Chemical  Company, 
Buffalo  Grove,  Illinois  (Controlling 


entity:  Alberta  Natural  Gas  Company 
Ltd..  Calgary,  Alberta,  Canada). 

A  Copy  of  the  amended  certificate 
will  be  kept  in  the  Internationa)  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC.  20230. 

Dated:  June  28. 1994. 

Effective  Date:  March  30,  1994. 

W.  Dawn  Busby. 

Director.  Office  of  Export  Trading  Ccn-.f-cny 
Affairs. 

IFR  Doc.  94-16210  Filed  7-1-94.  8  45  c.-n| 
BILLING  CODE  3S10-DR-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  Stales. 

Comments  must  complv  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  wilhin  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  Applications 
may  be  examined  between  8:30  A.M. 
and  5:00  P.M.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W  , 
Washington,  D.C. 

Docket  Number:  94-075  Applicant: 
West  Virginia  University,  Physics 
Department,  G-30  Hodges  Hall, 
Morgantown.  WV  26505-6315. 
Instrument:  Atom/Radical  Source, 
Model  CARS25.  Manufacturer  Oxford 
Applied  Research,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  in  research  concerning  the 
formation  of  point  defects  dunng 
molecular  beam  epitaxy  groxvth  and 
doping  of  wide  band  gap 
semiconductors.  Application  Accepted 
by  Commissioner  of  Customs:  May  27. 
1994. 

Docket  Number:  94-076.  Applicant: 
The  Georgia  Institute  of  Technology. 
225  North  Avenue,  NW,  Atlanta.  GA 
30322.  Instrument:  High-Shear  Mixing 
Bleach  Reactor,  Model  CRS1015. 
Manufacturer:  CRS  Reactor  Engineering, 
Sweden.  Intended  Use:  The  instrument 
wll  be  used  in  a  study  to  develop  novel 
bleaching  technologies,  such  as  ECF  and 
TCF  processes,  other  than  traditional 
chlorine  processes.  The  instrument  will 
be  used  for  educational  and  research 
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purposes  mostly  by  ^duate  students 
seeking  advance  dej  rees.  Application 
Accepted  by  Commissioner  of  Customs: 
May  31, 1994. 

Docket  Number:  9J4-077.  Applicant: 
The-Ohio  State  University.  Aeronautical 
&  Astronautlcal  Research  Laboratory. 
2300  West  Case  Road.  Columbus,  OH 
43235.  Instrument:  ^igh  Power.  High 
Pressure  Arc  Discha^e  Plasma  Source 
System.  Manufacturer,  mstitute  of 
Problems  of  Electroj^hysics.  CIS. 
Intended  Use:  The  i*stnmient  will  be 
used  for  research  th^t  involves  the 
determination  of  ard  discharge  mode, 
energy  and  power  transfer  efficiencies, 
electrode  and  insulator  damage  and 
wear.  The  experiments  will  be 
conducted  for  varioi|s  gases  over  a  range 
of  initial  pressures  a^d  ciurents  and 
will  involve  electrical,  pressure 
transducer  and  optiaal  measurements. 
In  addition,  the  instrument  will 
contribute  to  educational  objectives  by 
providing  the  basis  fbr  student  thesis 
research  and  design  projects,  and  by 
challenging  students  with  problems 
related  to  their  coursework.  Application 
Accepted  by  Commi^ioner  of  Customs: 
June  3. 1994. 

Docket  Number:  9i 
University  of  Pittsbi 
Department,  350  Th4ckeray  Hall, 
Pittsburgh,  PA  1526^.  /nstrumenf;  Mass 
Spectrometer.  Model  VG  AutoSpec. 
Manufacturer  Fisoi^  Instnunents. 
United  Kingdom.  Inifsnded  Use:  The 
instrument  will  he  uked  to  produce 
mass  spectra  of  a  wi< 
synthetic  products  • 
compounds  (natural  [ 
substrates  for  enzymJE 
vitamin  derivatives, 


)78.  Applicant: 
^h.  Chemistry 


e  variety  of  unique 
d  intermediate 

oducts,  organic 

interaction. 

d  novel  synthetic 
ort  of  various 

e  instrument  will 
igate  the 
ardment  induced 


products)  in  the  sup 
research  programs, 
also  be  used  to  inve: 
mechanisms  of  bom 
gas-phase  ion  chemiitry  and  will 
involve  the  designin  >  of  additives  to  a 
FAB  matrix  that  will  induce  specific 
chemical  reactions  w  ithin  the  mass 
spectrometer.  In  add  tion.  the 
instrument  will  be  uled  for  educational 
purposes  in  the  course  Chemistry  2700 
Graduate  Research.  /  \pplication 
Accepted  by  Commii  sioner  of  Customs: 
June  3.  1994. 

Docket  Number  9'  -079.  Applicant: 
Argonne  National  La  soratory.  9700 
South  Cass  Avenue.  Krgonne,  IL  60439. 
Instrument:  EPR  Spectrometer,  Model 
ESP300-E-10-12.  Manufacturer  Bruker 
Instruments.  Germaijy.  Intended  Use: 
The  instniment  will  pe  used  to  study 
photo-induced  chargje  separation  in 
natural  photosynthetic  and  model 
photosynthetic  systetns.  The 
experiments  to  be  conducted  will  be 
both  conventional  el  jctron 


IMI 


paramagnetic  resonance  experiments  on 
stable  radicals  and  time-resolved 
electron  paramagnetic  resonance. 
Application  Accepted  by  Commissioner 
of  Customs:  June  3. 1994. 

Docket  Number  94-080.  Applicant: 
University  of  California.  Los  Alamos 
National  Laboratory,  P.O.  Box  990,  Los 
Alamos,  NM  87545.  Instrument: 
Electron  Microscope,  Model  JEM  2010. 
Manufacturer  JEOL  Ltd..  Japan. 
Intended  Use:  The  instnmient  will  be 
used  for  the  study  of  Uquid  crystal 
polymers  and  thermosets.  Experiments 
will  be  performed  on  a  variety  of  liquid 
crystalline  materials  to  investigate  the 
effect  of  different  preparation  schemes 
on  the  structure  and  the  resulting 
properties.  Application  Accepted  by 
Commissioner  of  Customs:  ]une  7. 1994. 
Pamela  Woods. 

Acting  Director,  Statutory  Import  Programs 
Staff. 
|FR  Doc.  94-16209  Filed  7-1-94;  8:45  am] 
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National  Instittite  of  Standards  and 
Technology 

[Docket  No.  940680-4180] 
RIN  No.  0e93-AB29 

Proposed  Federal  Information 
Processing  Standard  (FIPS)  for 
Application  Profile  for  the  Govemnfient 
Information  Locator  Service  (GILS) 

agency:  National  Institute  of  Standards 
and  Technology  tNIST).  Commerce. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  This  proposed  Federal 
Information  Processing  Standard 
describes  an  apphcation  proHle  for  the 
Government  Information  Locator 
Service  (GILS).  This  application  profile 
is  based  primarily  on  the  American 
National  Standard  for  Information 
Retrieval  Application  Service  Definition 
and  Protocol  Specification  for  Open 
Systems  Interconnection  (ANSI/NISO 
Z39. 50-1992),  developed  by  the 
National  Information  Standiards 
Organization.  The  Government 
Information  Locator  Service  (GILS)  is  a 
decentralized  collection  of  servers  and 
associated  information  services  that  will 
be  used  by  the  public  either  directly  or 
through  intermediaries  to  find  public 
information  throughout  the  Federal 
government. 

Prior  to  the  submission  of  this 
proposed  FIPS  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of  federal 
organizations,  vendors,  the  pubUc.  and 
State  and  local  governments.  The 


purpose  of  this  notice  is  to  solicit  such 
views. 

The  proposed  FIPS  contains  two 
sections:  (1)  an  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technidal  requirements  of  the 
standard. 

Only  the  announcement  section  of  the 
standard  is  provided  in  this  notice. 
Interested  parties  may  obtain  copies  of 
the  technical  specifications  for  this 
proposed  FIPS  for  Application  Profile 
for  the  Government  hiformation  Locator 
Service  (GILS)  from  Standards 
Processing  Coordinator  (ADP). 
Computer  Systems  Laboratory.  National 
Institute  of  Standards  and  Technology. 
Technology  Building,  Room  B-64, 
Gaithersburg,  MD  20899.  telephone 
(301)975-2816. 

DATES:  Conunents  on  this  proposed  FIPS 
must  be  received  on  or  before  October 
3, 1994. 

ADDRESSES:  Written  comments 
concerning  the  proposed  FIPS  should  be 
sent  to:  Director,  Computer  Systems 
Laboratory,  ATTN:  Proposed  FIPS  for 
GILS,  Technology  Building.  Room  B154. 
National  Institute  of  Standards  and 
Technology.  Gaithersburg,  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  room  6020.  Herbert 
C.  Hoover  Building,  14th  Street  between 
Permsylvania  and  Constitution 
Avenues,  NW,  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eliot  Christian,  U.S.  Geological 
Survey,  802  National  Center.  Reston,  VA 
22092.  telephone  (703)  648-7245.  fax    -.. 
(703)  648-7069.  E-mail: 
echristi@usgs.gov. 

Dated:  lune  28,  1994. 
Samuel  Kramer. 
Associate  Director. 

Proposed  Federal  Information 
Processing  Standards  • 
Publication 

(date) 

Announcing  the  Standard  for 
Application  Profile  for  the  Government 
Information  Locator  Service  (GILS) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  ofOammerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  as  amended  by  the 


Computer  Security  Act  of  1987,  PubUc 
Law  100-235. 

1.  Name  of  Standard.  Application 
Profilp  *-r  the  Government  Information 
Locator  Service  (GILS). 

2.  Category  of  Standard.  Software 
Standard,  Information  Interchange. 

3.  Explanation.  This  standard 
describes  an  application  profilefor  the 
Government  Information  Locator 
Service  (GILS).  This  application  profile 
is  based  primarily  on  the  American 
National  Standard  for  Information 
Retrieval  Application  Service  Definition 
and  Protocol  Specification  for  Open 
Systems  Interconnection  (ANSI/NISO 
Z39.50-1992),  developed  by  the 
National  Information  Standards 
Organization  (NISO).  The  Government 
Information  Locator  Service  (GILS)  is  a 
decentralized  collection  of  servers  and 
associated  information  services  that  will 
be  used  by  the  public  either  directly  or 
through  intermediaries  to  find  public 
information  throughout  the  Federal 
government. 

This  GILS  Profile  specifies  the  use  of 
ANSI/NISO  Z39.50-1992  in  information 
service  applications  and  provides 
specifications  for  the  overall  GILS 
application,  including  the  GILS  Core 
and  other  aspect  of  a  GILS  server 
operating  in  the  Internet  environment. 
This  GILS  profile  will  enable  GILS 
client  systems  to  interconnect  and  to 
interoperate  with  any  GILS  server.  This 
profile  addresses  intersystem 
interactions  and  information 
interchange  for  the  GILS,  but  does  not 
specify  user  interface  requirements,  the 
internal  structure  of  databases  that 
contain  GILS  Locator  Records,  or  search 
engine  functionality. 

GILS  servers  will  support  search  and 
retrieval  by  accepting  a  search  query 
and  retun>ing  a  result  set  or  diagnostic 
messages.  GILS  servers  may  alto 
support  browsing  by  accepting  a  well- 
known  search  query  and  returning  a  list 
of  Locator  Records  in  brief  display 
format. 

Some  of  the  information  resources 
pointed  to  by  GILS  Locator  Records,  as 
well  as  the  GILS  server  itself,  may  be 
available  electronically  through  other - 
communications  protocols  including  the 
common  Internet  protocols  that  ' 

facilitate  electronic  information  transfer 
such  as  remote  login  (Telnet),  File 
Transfer  Protocol  (FTP),  and  electronic 
mail.  The  use  ofSMTP  and  MIME 
protocols  or  other  communications 
paths  is  outside  the  scope  of  the  GILS 
Profile.. 

The  GILS  Profile  was  developed  by  a 
group  of  industry  and  government 
experts  in  ANSI/NISO  Z39. 50-1 992 
implementations,  system 
implementations,  and  the  organization 


Computer  Security  Act  of  1987.  Public 
Law  100-235. 

1.  Name  of  Standard.  Application 
Profi'p  f'»r  the  Government  Information 
Locator  Service  (GILS). 

2.  Category  of  Standard.  Software 
Standard,  Information  Interchange. 

3.  Explanation.  This  standard 
describes  an  application  profile-for  the 
Government  Information  Locator 
Service  (GILS).  This  application  profile 
is  based  primarily  on  the  American 
National  Standard  for  Information 
Retrieval  Application  Service  Definition 
and  Protocol  Specification  for  Open 
Systems  Interconnection  (ANSI/NISO 
Z39.50-1992),  developed  by  the 
National  Information  Standards 
Organization  (NISO).  The  Government 
Information  Locator  Service  (GILS)  is  a 
decentralized  collection  of  servers  and 
associated  information  services  that  will 
be  used  by  the  public  either  directly  or 
through  intermediaries  to  find  public 
information  throughout  the  Federal 
government. 

This  GILS  Profile  specifies  the  use  of 
ANSI/NISO  Z39.5Q-1992  in  information 
service  applications  and  provides 
specifications  for  the  overall  GILS 
apphcation,  including  the  GILS  Core 
and  other  aspect  of  a  GILS  server 
operating  in  the  Internet  environment. 
This  GILS  profile  vdll  enable  GILS 
client  systems  to  interconnect  and  to 
interoperate  with  any  GILS  server.  This 
profile  addresses  intersystem 
interactions  and  information 
interchange  for  the  GILS,  but  does  not 
specify  user  interface  requirements,  the 
internal  structure  of  databases  that 
contain  GILS  Locator  Records,  or  search 
engine  functionality. 

GILS  servers  will  support  search  and 
retrieval  by  accepting  a  search  query 
and  returning  a  result  set  or  diagnostic 
messages.  GILS  servers  may  alto 
support  browsing  by  accepting  a  well- 
known  search  query  and  returning  a  list 
of  Locator  Records  in  brief  display 
format. 

Some  of  the  information  resources" 
pointed  to  by  GILS  Locator  Records,  as 
well  as  the  GILS  server  itself,  may  be 
available  electronically  through  other- 
communications  protocols  including  the 
common  Internet  protocols  that  ' 

facilitate  electronic  information  transfer 
such  as  remote  login  (Telnet),  File 
Transfer  Protocol  (FTP),  and  electronic 
mail.  The  use  ofSNfTP  and  MIME 
protocols  or  other  communications 
paths  is  outside  the  scope  of  the  GILS 
Profile.. 

The  GILS  Profile  was  developed  by  a 
group  of  industry  and  government 
experts  in  ANSI/NISO  Z39. 50-1 992 
implementations,  system 
implementations,  and  the  organization 
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of  information.  The  specifications 
included  in  the  GILS  Profile  reflect  the 
consensus  of  this  group  based  on  its 
work  and  input  from  a  range  of 
stakeholders. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  the  Interior,  United 
States  Geological  Survey  (USGS). 

Questions  concerning  this  standard 
are  to  be  addressed  to  the  Maintenance 
Agency:  GILS  Program,  United  States 
Geological  Survey  (USGS),  802  National 
Center,  Reston,  VA  22092.  Users  of  this 
standard  who  need  to  be  notified  or 
changes  that  occur  prior  to  the  next 
publication  of  the  standard  should 
complete  the  Change  Request  Form 
provided  in  this  publication  and  send  it 
to:  Standards  Processing  Coordinator 
(ADP),  Computer  Systems  Laboratory, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 
The  NIST  will  issue  Change  Notices  on 
an  as-needed  basis. 

6.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulations  (FIRMR) 
subpart  201-20.303.  Standards  and 
subpart  201-39-1002.  Federal 
Standards. 

b.  Office  of  Management  and  Budget 

Bulletin  94- ,  Establishment  of 

Government  Information  Locator 
Service. 

c.  American  National  Standard  for 
Information  Retrieval  Application 
Service  Definition  and  Protocol 
Specification  for  Open- Systems 
Interconnection  (ANSI/NISO  Z39.50- 
1992). 

d.  A  list  of  additional  references  for 
the  Apphcation  Profile  is  contained  in 
section  5.  References,  of  the 
specifications. 

7.  Objectives.  The  objectives  of  the 
Application  Profile  for  the  GILS  are  to; 
—Enable  users  to  identify,  locate,  and     ■ 

access  or  acquire  publicly  available 

Federal  information  resources, 

including  electronic  information 

resources. 
— Provide  a  uniform  approach  to 

providing  information  locator  services 

to  the  public. 
— Enable  every  agency  to  establish 

standards-based  network-accessible 

locator  records. 

8.  Applicability. 

a.  This  standard  is  recommended  for 
use  by  Federal  agencies  in  the 
development  and  establishment  of 
information  locators,  i.e.,  information 
resources  that  identify  other  information 
resources,  describe  the  information 
available  in  those  resources,  and 
provide  assistance  in  how  to  obtain  the 
information. 


b.  This  standard  is  required  for  use  by 
Federal  agencies  in  those  information 
locators  that  are  established  and 
maintained  as  part  of  the  Government ' 
Information  Locator  System  (GILS) 
pursuant  to  the  requirements  of  OMB 

BulleUn  94- and  other 

applicable,  law,  regulation,  and  policy. 

c.  The  GILS  Core  requirements  of  this 
standard  apply  to  those  GILS  locator 
records  which: 

— Describe  information  resources 

maintained  by  the  Federal 

government; 
—Comply  with  the  defined  GILS  Core 

Elements; 
—Are  mutually  accessible  through 

interconnected  electronic  network 

facihties  without  charge  to  the  direct 

user;  and 
—Are  designated  by  the  agency  to  be 

part  of  the  Federal  government  GILS 

Core,  pursuant  to  OMB  Bulletin  94- 


9.  Specifications.  The  Application 
Profile  for  the  Government  Information 
Locator  System,  (affixed). 

10.  Implementation.  The 
implementation  of  this  standard 
involves  three  areas  of  consideration: 
development  and  acquisition  of  GILS 
implementations,  validation,  and 
interpretations  of  the  standard. 

10.1  Development  and  Acquisition 
of  GILS  Implementations.  This  standard 

is  effective (6  months  after 

approval  by  the  Secretary  of  Commerce). 

10.2  Validation.  Vahdation  of  GILS 
implementations  is  not  required  at  this 
time.  Testing  for  conformance  to  this 
standard  is  at  the  discretion  of  the 
agency.  Agencies  may  select  the  tests  to 
be  administered  and  the  testing 
organizations  that  administer  the  tests. 

10.3  Interpretation  of  this  standard. 
Resolution  of  questions  regarding  this 
standard  will  be  provided  by  NIST. 
Questions  concerning  the  content  and 
specifications  should  be  addressed  to: 
Director.  Computer  Systems  Laboratory. 
Attn;  FIPS  for  GILS  Interpretation, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899, 
Telephone:  (301)  975-2833. 

11.  Waivers.  Under  certain 
exceptional  circumstances,  the  beads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  Section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 
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s  the  basis  on 
d  made  the 
cx»py  of  each  such 
ment  sensitive  or 

ly  identiHed, 
nal  Institute  of 


b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  goveminen|wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  vfithout  a  written 
waiver  request  wheri  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  expl; 
which  the  agency  h 
required  finding(s). 
decision,  with  proc 
classified  portions  c 
shall  be  sent  to:  Nati 
Standards  and  Technology;  Attn:  FIPS 
Waiver  Decisions,  Technology  Building, 
room  B-154;  Gaitheriburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  del  Ration  of  authority 
to  approve  waivers  si  lall  be  sent 
promptly  to  the  Com  nittee  on 
Government  Operations  of  the  House  of 
Representatives  and  i  he  Committee  on 
Governmental  Affair  of  the  Senate  and 
shall  be  published  pi  omptly  in  the 
Federal  Register. 

When  the  determ illation  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  sei  vices,  a  notice  of 
the  waiver  determina  tion  must  be 
published  in  the  Con:merce  Business 
Daily  as  part  of  the  ni  »tice  of  solicitation 
for  ofliers  of  an  acquis  ition  or,  if  the 
waiver  determination  is  made  after  that 
notice  is  pubUshed.  b  y  amendment  to 
such  notice. 

A  copy  of  the  waivi  <t,  any  supporting 
documents,  the  docuj  aent  approving  the 
waiver  and  any  supp(  irting  and 
accompanying  docun  ents,  with  such 
deletions  as  the  agenc  y  is  authorized 
and  decides  to  make  i  uider  5  U.S.C. 
552(b).  shall  be  part  o  F  the  procurement 
documentation  and  n  tained  by  the 
agency. 

12.  Where  to  Obtaii  i  Copies.  Copies  of 
this  pubhcation  are  fc  r  sale  by  the 
National  Technical  In  Formation  Service, 
U.S.  Department  of  C(  immerce. 
Springfield,  VA  2216  .  (Sale  of  the 
included  specificatioi  is  docimient  is  by 
arrangement  with  the  United  States 
Geological  Survey  (UiCS).)  When 
ordering,  refer  to  Fed*  ral  Information 
Processing  Standards  ■Publication 
(FIPSPUB     I  l.  and  title. 


Payment  may  be  mad(  s  by  check,  money 
order,  or  deposit  acco  int. 

(FR  Doc.  94-16205  Fiiedj  7-1-94;  8:45  ami 
BtLUNQ  CODE  M1«-UMN 


[Docket  No.  940670-4170] 
RIN069a^B26  I       i| 

Proposed  Revision  of  Federal 
Information  Processing  Standard 
(RPS)  125-1.  MUMPS  (Massachusetts 
General  Hospital  Utility  Multi- 
Programming  System) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACTION;  Notice;  Request  for  comments. 

SUMMARY:  This  proposed  revision  of 
Federal  Information  Processing 
Standard  (FIPS)  125-1.  MUMPS 
(Massachusetts  General  Hospital  Utility 
Muhi-Programming  System),  will  adopt 
the  revised  voluntary  industry 
specifications.  ANSI/MDC  X11.1-199X. 
The  American  National  Standard  for  M 
(also  known  as  MUMPS, 
[MASSACHUSETTS  GENERAL 
HOSPITAL  UTILITY  MULTI- 
PROGRAMMING SYSTEM])  specifies 
the  form  and  estabUshes  the 
interpretation  of  programs  written  in  the 
M  programming  language. 

Prior  to  the  submission  of  this 
proposed  revision  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  state  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 

This  proposed  FIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicabiUty,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in  - 
this  notice.  Interested  parties  may 
obtain  copies  of  the  technical 
specifications  (ANSI/MDC  X11.1-199X) 
from  the  MUMPS  Development 
Committee  (MDC)  Secretariat,  1738 
Elton  Road,  Suite  205.  Silver  Spring. 
MD  20903.  (301)  431-4070.  FAX  (301) 
431-0017. 

DATES:  Comments  on  this  proposed 
revision  must  be  received  on  or  before 
October  3, 1994. 

ADDRESSES:  Written  comments 
concerning  the  proposed  revision 
should  be  sent  to:  Director.  Computer 
Systems  Laboratory,  ATTN:  Proposed 
FIPS  125-2,  M,  Technology  Building, 
Room  B-154,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  pubUc  record  and  will  be  made 
available  for  inspection  and  copying  in 


the  Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  William  H.  Dashiell.  National 
Institute  of  Standards  and  Technology, 
Gaithersburg.  MD  20899.  (301)  975- 
2490. 

Dated:  June  27,  1994.      ' 
Samuel  Kramer, 
Associate  Director. 

Proposed  Federal  Information 
Processing  Standards  Publication  125- 
2  (Supersedes  FIPS  PUB  125-1—1993 
June  10) 

(date)  - 

Announcing  the  Standard  for  M  (Also 
Known  as  MUMPS  (MASSACHUSETTS 
GENERAL  HOSPITAL  UTILITY 
MULTI-PROGRAMMING  SYSTEM]) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949.  as  amended  by  the 
Computer  Seoirity  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  M  (also  knowTi 
as  MUMPS  (MASSACHUSETTS 
GENERAL  HOSPITAL  UTILITY  MULTI- 
PROGRAMMING SYSTEM!)  (FIPS  PUB 
125-2). 

2.  Category  of  Standard.  Software 
Standard,  Programming  Language. 

3.  Explanation.  This  publication 
announces  the  adoption  of  American 
National  Standard  for  M,  ANSI/MDC 
X11.1-199X,  as  a  Federal  Information 
Processing  Standard  (FIPS).  The 
American  National  Standard  for  M. 
ANSI/MDC  X11.1-199X.  specifies  the 
form  and  establishes  the  interpretation 
of  programs  written  in  the  M 
programming  language.  The  purpose  of 
the  standard  is  to  promote  portability  of 
M  programs  for  use  on  a  variety  of  data 
processing  systems.  The  standard  is  for 
use  by  implementors  as  the  reference 
authority  in  developing  compilers, 
interpreters,  or  other  forms  of  high  level 
language  processors;  and  by  other 
computer  professionals  who  need  to 
know  the  precise  syntactic  and  semantic 
rules  adopted  by  ANSI.  This  publication 
is  a  revision  of  FIPS  PUB  125-1  and 
supersedes  that  document  in  its 
entirety. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 


Institute"bf  Standards  and  Technology 
(NIST),  Computer  Systems  Laboratory 
(CSL). 

6.  Cross  Index.  American  National 
Standard  for  Information  System — 
Programming  Language — M  (also  known 
as  MUMPS  (MASSACHUSETTS 
GENERAL  HOSPITAL  UTILITY  MULTI- 
PROGRAMMING SYSTEM]).  ANSy 
MDCX11.1-199X. 

7.  Related  Documents.* 

a.  Federal  Information  Resources 
Management  Regulations  subpart  201- 
20.303,  Standards,  and  subpart  201- 
39.1002,  Federal  Standards. 

b.  FIPS  PUB  29-3,  Interpretation 
Procedures  for  Federal  Information 
Processing  Standards  for  Software. 

c.  NBS  Special  Publication  500-117, 
Selection  and  Use  of  General-Purpose 
Programming  Languages. 

d.  NIST.  Validated  Products  List, 
(republished  quarterly).  Available  by 
subscription  from  the  National 
Technical  Information  Service  (NTIS). 

8.  Objectives.  Federal  standards  for 
high  level  programming  languages 
permit  Federal  departments  and 
agencies  to  exercise  more  effective 
control  over  the  production, 
management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  Federal 
programming  language  standards  are: 
— To  encoiu-age  more  effective 

utlilization  and  management -of 
programmers  by  ensuring  that 

,  programming  skills  acquired  on  one 
job  are  transportable  to  other  jobs, 
thereby  reducing  the  cost  of 
programmer  retraining. 

— To  reduce  the  cost  of  program 
development  by  achie\'ing  the 
increased  programmer  productivity 
that  is  inherent  in  the  use  of  high 
level  programming  languages; 

— To  reduce  the  overall  software  costs 
by  making  it  easier  and  less  expensive 
to  maintain  programs  and  to  transfer 
programs  among  different  computer 
systems,  including  replacement 
systems;  and 

— To  protect  the  existing  software  assets 
of  the  Federal  Government  by 
ensuring  to  the  maximal  feasible 
extent  that  Federal  programming 
language  standards  are  technically 
sound  and  that  subsequent  revisions 
are  compatible  with  the  installed 
base. 

Government  wide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  specifications. 

9.  Applicability. 


'Refers  to  owst  recent  revision  of  FIPS  PUBS. 
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Institute"bf  Standards  and  Technology 
(NIST),  Computer  Systems  Laboratory 
(CSL). 

6.  Cross  Index.  American  National 
Standard  for  Information  System — 
Programming  Language — M  (also  known 
as  MUMPS  (MASSACHUSETTS 
GENERAL  HOSPITAL  UTILITY  MULTI- 
PROGRAMMING SYSTEM)).  ANSI/ 
MDC  X11.1-199X. 

7.  Related  Docvunents.* 

a.  Federal  Information  Resources 
Management  Regulations  subpart  201- 
20.303.  Standards,  and  subpart  201- 
39.1002.  Federal  Standards. 

b.  FIPS  PUB  29-3.  Interpretation 
Procedures  for  Federal  Information 
Processing  Standards  for  Software. 

c.  NBS  Special  Publication  500-117, 
Selection  and  Use  of  General-Purpose 
Programming  Languages. 

d.  NIST.  Validated  Products  List, 
(republished  quarterly).  Available  by 
subscription  from  the  National 
Technical  Information  Service  (NTIS). 

8.  Objectives.  Federal  standards  for 
high  level  programming  languages 
permit  Federal  departinents  and 
agencies  to  exercise  more  effective 
control  over  the  production, 
management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  Federal 
programming  language  standards  are: 
— To  encourage  more  effective 

utlilization  and  management  of 
programmers  by  ensuring  that 
programming  skills  acquired  on  one 
job  are  transportable  to  other  jobs, 
thereby  reducing  the  cost  of 
programmer  retraining. 

— To  reduce  the  cost  of  program 
development  by  achieving  the 
increased  programmer  productivity 
that  is  inherent  in  the  use  of  high 
level  programming  languages; 

— To  reduce  the  overall  software  costs 
by  making  it  easier  and  less  expensive 
to  maintain  programs  and  to  transfer 
programs  among  different  computer 
systems,  including  replacement 
systems;  and 

— To  protect  the  existing  software  assets 
of  the  Federal  Government  by 
ensuring  to  the  maximal  feasible 
extent  that  Federal  programming 
language  standards  are  technically 
sound  and  that  subsequent  revisions 
are  compatible  with  the  installed 
base. 

Government  wide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  specifications. 

9.  Applicability. 


•Refers  to  most  recent  revision  of  FIPS  PUBS. 


a.  Federal  standards  for  high  level 
programming  languages  are  applicable 
for  computer  applications  and  programs 
that  are  either  developed  or  acquired  for 
government  use.  FTPS  M  is  one  of  the 
high  level  programming  language 
standards  provided  for  use  by  all 
Federal  departments  and  agencies.  FIPS 
M  is  suitable  for  the  data  processing 
applications  which  include  but  are  not 
limited  to: 

— ^Those  involving  the  creation  and 
manipulation  of  string-oriented  or 
text -oriented  collections  of  data; 

— Those  requiring  interactive  data 
management. 

b.  The  use  of  FIPS  high  level 
programming  languages  applies  when 
one  or  more  of  the  following  situations 
exist: 

— It  is  anticipated  that  the  life  of  the 
program  will  be  longer  than  the  life  of 
the  presently  utilized  equipment. 

— The  application  or  program  is  under 
constant  review  for  updating  of  the 
specifications,  and  changes  may  result 
frequently. 
.  — The  program  is  to  be  understood  and 
maintained  by  programmers  other 
than  the  original  ones. 

— The  advantages  of  improved  program 
design,  debugging,  documentation 
and  intelligibility  can  be  obtained 
through  the  use  of  this  high  level 
language  regardless  of  interchange 
potential. 

— The  program  is  or  is  likely  to  be  used 
by  organizations  outside  the  Federal 
Government  (i.e..  State  and  local 
governments,  and  others). 

— The  program  is  being  used  for 
"cooperative"  processing  across 
multiple  processing  platforms  (e.g., 
desktops,  servers,  and  mainframes). 

c.  Nonstandard  language  features 
should  be  used  only  when  the  needed 
operation  oi  fjnction  cannot  reasonably 
be  Implemented  with  the  portable 
features  alone.  Although  nonstandard 
language  features  can  be  very  useful,  it 
should  t>e  recognized  that  their  use  may 
make  the  interchange  of  programs  and 
future  conversion  to  a  revised  standard 
or  replacement  processor  more  difficult 
and  costly. 

d.  Programmatic  requirements  also 
may  be  more  economically  and 
efficiently  satisfied  by  the  use  of 
automatic  program  generators.  However. 
if  the  final  output  of  a  program 
generator  is  a  M  source  program,  then 
the  resulting  program  should  conform  to 
the  conditions  and  specifications  of 
FIPSM. 

10.  Specifications.  FIPS  M  (also 
knovra  as  MUMPS  [MASSACHUSETTS 
GENERAL  HOSPITAL  UTILITY  MULTI- 
PROGRAMMING SYSTEM!) 


specifications  are  the  language 
specifications  continued  in  American 
National  Standard  for  Information 
System — Programming  Language — M 
(also  known  as  MUMPS. 
[MASSACHUSETTS  GENERAL 
HOSPITAL  UTILITY  MULTI- 
PROGRAMMING SYSTEM]).  ANSI/ 
MDCX11.1-199X. 

a.  The  /iNSI/MDC  X11.1-199X 
document  specifies  the  representation, 
syntax,  and  semantics  for  M  programs; 
the  representation  of  input  and  output 
data  processed  by  M  programs;  and  the 
restrictions  and  limitations  imposed  by 
an  implementation  of  M  conforming  to 
the  ANSI/MDC  X11.1-199X  standard. 

b.  The  standard  does  not  specify: 
— The  mechanisms  by  which  M 

programs  are  transformed  or  invoked 

for  use  by  a  data  processing  system; 
— The  mechanisms  by  which  input  data 

are  transformed  for  use  by  a  M 

program  or  output  data  are 

transformed  after  being  produced  by  a 

M  program; 
— The  limits  on  program  size  or 

complexity  except  when  and  where 

applicable  to  an  application  as 

specified  in  Part  2:  M  Portabihty 

Requirements  of  ANSI/MDC  Xll.l- 

199X; 
— The  results  when  the  rules  of  the 

standard  fail  to  establish  an 

interpretation; 
— The  minimal  requirements  of  a  data 

processing  system  that  is  capable  of 

supporting  a  conforming 

implementation. 

11.  Implementation.  The 
implementation  of  FIPS  M  Involves  four 
areas  of  consideration:  the  effective 
date,  acquisition  of  M  processors, 
interpretation  of  FIPS  M,  and  validation 
of  processors. 

1 . 1    Effective  Date.  This  revi  sed 
standard  becomes  effective  six  (S) 
months  after  the  publication  in  the 
Federal  Register  announcing  approval 
by  the  Secretary-  of  Commerce.  M 
Processors  acquired  for  Federal  use  after 
this  date  should  conform  to  FIPS  PUB 
125-2. 

A  transition  period  provides  time  for 
industr\-  to  produce  M  language 
processors  conforming  to  the  standard. 
The  transition  period  begins  on  the 
effective  date  and  continues  for  90  davs 
thereafter.  The  provisions  of  FIPS  PUB 
125-2  apply  to  orders  placed  after  the 
effective  date  of  this  publication.  If, 
during  the  transition  period,  a  processor 
conforming  to  FIPS  PUB  125-2  is  not 
available,  a  processor  conforming  to 
FIPS  PUB  125-1  may  be  acquired  for 
interim  use  during  the  transition  period. 

This  transition  period  is  intended  to 
give  implementations  time  to  make  the 
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enhancements  necesfary  to  enable 
confonnance  to  FIPS  PUB  125-2.  No 
further  transitional  period  is  necessary. 

11.2  Acquisition  )f  M  Processors. 
Confonnance  of  FTPS  M  should  be 
considered  whether  f  i  processors  are 
developed  intemallyj  acquired  as  part  of 
an  ADP  system  procurement,  acquired 
by  separate  procurement,  used  under  an 
ADP  leasing  arrangement,  or  specified 
for  use  in  contracts  fc  r  programming 
services.  Recommend  ed  terminology  for 
procurement  of  FTPS  A  is  contained  in 
the  U.S.  General  Serv  ces 
Administration  pubUi  :ation  Federal 
ADP  &  Telecommuniiations  Standards 
Index,  Chapter  4  Part  1. 

11.3  Interpretatioi  i  of  FTPS  M.  The 
National  Institute  of  J  tandards  and 
Technology  provides  or  the  resolution 
of  questions  (see  FTPS  PUB  29-3. 
Interpretation  Procediu^s  for  FIPS 
Software.  29  October  1992)  regarding 
the  specifications  and  requirements,  and 
issues  official  interpretations  as  needed. 
All  questions  about  the  interpretation  of 
this  standard  should  I  e  addressed  to: 
Director,  Computer  S\  stems  Laboratory, 
Attn:  FTPS  M  Interprei  ation.  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  208  )9,  Voice:  301- 
975-2490,  Fax:  301-948-6213,  E-mail: 
dashiell@ecf.ncsl.nist.  ;ov. 

11.4  Validation  of  vl  Processors. 
Implementations  of  FI  'S  M  shall  be 
validated  in  accordan<  e  with  the  NIST 
Computer  Systems  Lai  loratory  (CSL) 
validation  procedures  for  FIPS  M. 
Recommended  procur  ?ment 
terminology  for  valida  ion  of  FIPS  M  is 
contained  in  the  U.S.  ( ^neral  Service 
Administration  (GSA)  publication 
Federal  ADP  &  Teleco.  nmunications 
Standards  Index.  Chaj  ter  4  Part  2.  This 
GSA  publication  provi  des  terminology 
for  three  validation  op  ions:  Delayed 
Vaiiddtion.  Prior  Valic  ation  Testing, 
and  Prior  Validation. '  he  agency  shall 
select  the  appropriate  validation  option 
and  shall  specify  whet  ler  a  VaUdation 
Sununary  Report  or  Ce  rtificate  of 
Vahdation  is  required.  The  agency  shall 
specify  appropriate  tin  le  frames  for 
validation  and  correct)  on  of 
nonconformities.  The  i  gency  is  advised 
to  refer  to  the  NIST  pu  )lication 
Validated  Product  List  for  information 
about  the  vahdation  sti  tus  of  M 
products.  This  informa  tion  may  be  used 
to  specify  vahdation  ti  ne  frames  that 
are  not  unduly  restrict!  ve  of 
competition. 

The  agency  shall  spe  :ify  the  criteria 
used  to  determine  whe  her  a  Validation 
Summary  Report  (VSR  or  Certificate  is 
applicable  to  the  hardv  are/software 
environment  of  the  M  i  mplementation 
offered.  The  criteria  foi  applicability  of 
a  VSR  or  Certificate  sh<  luld  be 
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appropriate  to  the  size  and  timing  of  the 
procurement.  A  large  procurement  may 
require  that  the  offered  version/release 
of  the  M  implementation  shall  be 
validated  in  a  specified  hardware/ 
software  environment  and  that  the 
vahdation  shall  be  conducted  with 
specified  hardware/software  features  or 
parameter  settings;  e.g.  the  same 
parameter  settings  to  be  used  in  a 
performance  benchmark.  An  agency 
with  a  single/license  procurement  may 
review  the  Validated  Products  List  to 
determine  the  applicability  of  existing 
VSRs  or  Certificates  to  the  agency's 
hardware/software  environment. 

M  implementations  shall  be  evaluated 
using  a  NIST  approved  test  suite. 

For  further  information  contact: 
Director,  Computer  Systems  Laboratory, 
Attn:  FIPS  M  Validation,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg.  MD  20899,  Voice:  301- 
975-2490,  Fax:  301-948-6213,  E-mail: 
dashiell@ecf.ncsl.nist.gov. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44.  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government  wide  savings. 

Agency  heads  may  act  upon  a  WTitten 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  v/ritten 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  Attn:  FIPS 
Waiver  Decisions,  Technology  Building, 
Room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 


When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or.  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b).  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Special  information.  Agencies 
should  consider  adopting  programming 
guideUnes  on  the  use  of  standard 
language  features  where  determined 
appropriate. 

It  is  recommended  that  agencies 
assess  changes  that  may  be  forthcoming 
in  future  revisions  of  the  ANSI/MDC 
X11.1-199X  standard.  For  information 
on  revisions  to  this  standard,  contact  the 
M  Development  Committee  at:  M 
Development  Committee  Secretariat, 
1738  Elton  Road,  Suite  205,  Silver 
Spring,  Maryland  20903  U.S.A., 
Telephone:  (301)  779-6555.  Fax:  (301) 
779-7674. 

14.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  125-2 
(FIPSPUB125-2),  and  title.  Payment 
may  be  made  by  check,  money  order,  or 
deposit  account. 

(FR  Doc.  94-16113  Filed  7-1-94:  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

South  Slough  National  Estuarine 
Research  Reserve  Public  Meeting 

AGENCY:  Sanctuaries  and  Reser\'es 
Division  (SRD).  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM). 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce. 

SUMMARY:  The  South  Slough  National 
Estuarine  Research  Reserve  is  hosting  a 
public  meeting  concerning  the  Reserve's 
1994  revised  management  plan.  The 


revised  plan  updates  the  Reserve's  1984 
plan  and  describes  goals,  objectives,  and 
tasks  for  Reserve  operations.  The  pubUc 
tweeting  is  an  opportunity  for  Reserve 
Commissioners  and  staff  to  meet  with 
the  public,  exchanges,  ideas,  and 
discuss  the  Reserve's  role  in  the  local 
and  regional  commimity.  Copies  of  the 
plan  may  be  reviewed  at  NOAA 
Sanctuaries  and  Reserves  Division.  1305 
East  West  Highway.  Silver  Spring, 
Maryland,  20910;  at  the  Reserve 
Interpretive  Center  in  Charleston. 
Oregon;  and  at  the  North  Bend,  Coos 
Bay,  Coquille,  and  Southwest  Oregon 
Community  College  libraries  in  Oregon. 

TIME  AND  PLACE:  July  21. 1994  at  7:30 
p.m.  at  the  Tioga  Room.  Southwest 
Oregon  Community  College.  1988 
Newmark.  Coos  Bay.  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
LowTy  at  (619)  888-5558  or  Nine 
Garfield  at  (301)  713-3141. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429,  Marine  Sanctuary  Program) 

Dated:  June  28. 1994. 
W.  Stanley  Wilson. 

Assistant  Administrator  for  Ocean  Senices 
and  Coastal  Zone  Management. 
[FR  Doc.  94-16175  Filed  7-1-94;  8:45  am) 
BILLING  CODE  3S«0-Ofr4< 


{I.D.  062794A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  public  display 
permit  no.  931. 

summary:  Notice  is  hereby  given  that 
World  Safari  Company.  Limited.  2399- 
1  Kushigamlne,  Katata,  Shirahama-cho. 
Nishimuro-gun,  Wakayama,  Japan,  has 
been  issued  a  permit  for  public  display 
purposes. 

ADDRESSES:  The  permit  is  available  for 
review  by  appointment  in  the  following 
offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  NOAA.  1315  East- 
West  Highway.  Room  13130,  Silver     - 
Spring,  MD  20910 

(301/713-2289);  and 

Director,  Southwest  Region.  NMFS, 
NOAA,  501  West  Ocean  Blvd..  Suite 
4200.  Long  Beach.  CA  90802^213  (310/ 
980-4016); 

SUPPLEMENTARY  INFORMATION:  On  Friday, 
April  29, 1994,  notice  was  published  in 
the  Federal  Register  (59  FR  22151)  that 
an  application  (P565)  has  been  filed  by 
World  Safari  Company,  Limited.  A 
public  display  permit  was  requested  to 


revised  plan  updates  the  Reserve's  1984 
plan  and  describes  goals,  objectives,  and 
tasks  for  Reserve  operations.  The  public 
meeting  is  an  opportunity  for  Reserve 
Commissioners  and  staff  to  meet  with 
the  public,  exchanges,  ideas,  and 
discuss  the  Reserve's  role  in  the  local 
and  regional  commimity.  Copies  of  the 
plan  may  be  reviewed  at  NOAA 
Sanctuaries  and  Reserves  Division.  1305 
East  West  Highway,  Silver  Spring. 
Maryland.  20910;  at  the  Reserve 
Interpretive  Center  in  Charleston. 
Oregon;  and  at  the  North  Bend,  Coos 
Bay,  Coquille,  and  Southwest  Oregon 
Community  College  libraries  in  Oregon. 

TIME  AND  PLACE:  July  21. 1994  at  7:30 
p.m.  at  the  Tioga  Room,  Southwest 
Oregon  Community  College,  1988 
Newmark.  Coos  Bay.  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
LowTy  at  (619)  868-5558  or  Nine 
Garfield  at  (301)  713-3141. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429,  Marine  Sanctuary  Program) 

Dated:  June  28. 1994. 
W.  Stanley  Wilson. 

Assistant  Administrator  for  Ocean  Senices 
and  Coastal  Zone  Management. 
|FR  Doc.  94-16175  Filed  7-1-94;  8:45  amj 
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{I.D.  062794A] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  public  display 
permit  no.  931. 


SUMMARY:  Notice  is  hereby  given  that 
World  Safari  Company.  Limited.  2399- 
1  Kushigamine.  Katata,  Shirahama-cho. 
Nishimuro-gun.  Wakayama.  Japan,  has 
been  issued  a  permit  for  public  display 
purposes. 

ADDRESSES:  The  permit  is  available  for 
review  by  appointment  in  the  following 
offices; 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  NOAA.  1315  East- 
West  Highway,  Room  13130.  Silver 
Spring.  MD  20910 

(301/713-2289);  and 

Director.  Southwest  Region.  NMFS, 
NOAA,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802^213  (310/ 
980-4016); 

SUPPt-EMENTARY  INFORMATION:  On  Friday, 
April  29, 1994,  notice  was  published  in 
the  Federal  Register  (59  FR  22151)  that 
an  application  (P565)  has  been  filed  by 
World  Safari  Company,  Limited.  A 
public  display  permit  was  requested  to 


obtain  the  care  and  custody  five 
CaUfomia  sea  lions  [Zaiophus 
califomianus)  and  two  elephant  seals 
[Mirounga  leonina),  from  unreleasable 
beached  and  stranded  stock.  On  May  17, 
1994,  the  permit  appUcation  was 
modified  to  eliminate  the  request  for  the 
elephant  seals.  The  requested  permit 
has  been  issued  subject  to  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361 
et  seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  and  the 
conditions  hereinafter  set  out. 

Dated:  June  24. 1994. 
Ann  D.  Terbush, 

Acting  Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc.  94-16155  Filed  7-1-94;  8:45  am) 

BILLING  COOE  3S10-2t-f 


[I.D.  062994B] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application  to  modify 

permit  no.  765  (PTOE). 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
William  Watkins.  has  requested  a 
modification  to  permit  No.  765. 
ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  ivritten  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division.  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway.  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Northeast  Region.  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
(508/281-0328). 

Written  data  or  views.,  or  requests  for 
a  pubUc  hearing  on  this  request  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  NOAA. 
U.S.  Department  of  Commerce,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  within  30  days  of  the 
pubhcation  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  permit  No.  765. 
issued  on  February  25, 1992  (57  FR 


7735)  is  requested  under  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.).  the  Regulations  Governing  the 
Talcing  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  ef  seq.).  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  parts  217-222) 

Permit  No.  765,  as  amended  on  March 
17.  1994,  authorizes  the  permit  holder 
to:  Tag  up  to  five  sperm  whales 
[Physeter  macrocephalus)  with  HF  sonic 
and/or  satellite  tags  (some  may  be 
double  tagged);  inadvertently  harass  up 
to  20  during  tagging  operations;  and 
during  various  levels  of  sound  playback 
experiments  on  tagged  whales, 
inadvertently  harass  up  to  60  additional 
sperm  whales  up  to  10  times  per  day. 

The  permit  holder  requests 
authorization  to:  Add  fin  whales 
[Balaenoptera  physalus)  and  sei  whales 
{B.  borealis)  to  the  take  authority  for 
tagging.  The  same  tag  type  and 
technique  will  be  used  to  tag  fin  and  sei 
whales  that  is  authorized  for  tagging 
sperm  whales.  No  additional  numbers 
are  requested,  i.e..  no  more  than  five 
whales  total  will  be  tagged  each  year. 
Activities  this  field  season  will  occur  in 
international  waters  within  300  miles  of 
the  west  coast  of  Iceland. 

Dated:  )une  29, 1994. 
Herbert  W.  Kaufinui, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
|FR  Doc.  94-16264  Filed  &-30-94;  12:10  pm) 
BILUNG  CO0€  JS10-22-.F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  The  Corporation  for  National 
and  Community  Service  (CNCS). 
ACTION:  Information  Collection  Request 
Submitted  to  the  Federal  Office  of 
Management  and  Budget  (FOMB)  for 
Review. 

SUMMARY:  This  notice  provides 
information  about  an  information 
proposal  by  CNCS.  currently  under 
review  by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  OMB  and  CNCS  will  consider 
comments  on  the  proposed  collection  of 
information  and  record  keeping 
requirements  received  within  30  days 
from  the  date  of  pubUcation.  Copies  of 
the  proposed  forms  and  supporting 
documents  may  be  obtained  by 
contacting  CNCS. 
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ADDRESSES:  Send  ci  munents  to  both: 
David  Rymph.  Study  Coordinator,  1100 

Vermont  Ave.,  N  V.,  Washington,  DC 

20525 
Steve  Semenuk,  De  ik  Officer  for  CNCS. 

Office  of  Manage]  nent  and  Budget, 

3002  New  Executive  Office  Building. 

Washington,  DC  20503 
FOR  FUR1>«R  INFOR»  ATION  CONTACT: 
Charles  Heifer  (202;  606-5000  ext.  248. 

SUPPLEMENTARY  INF<  (RMATION 

Office  of  the  Corpoiation  for  National 
and  Community  Sefvice 
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Federal  Register  / 


Issuing  Proposal: 
Policy  Coordination 

Title  of  Forms:  Pr  )ject 
Supervisor  Evaluati 

Need  and  Use 
Community  ServiceJTrust 
(PL  103-82)  requires 
National  and  Community 
evaluate  its  programs 
This  information  is 


The 


The  Evaluation  and 
Unit. 

Director  and 
)n  Questionnaire. 
National  and 

Act  of  1993 
the  Corporation  for 

Service  to 
on  a  regular  basis, 
■equired  for  program 
plann  ng,  and  required 


management, 
record  keeping 

Type  of  Request:  $ubmission  of  a  new 
collection. 

Respondent's  Obl^at. 
Voluntary. 

Frequency  of  Collection 
only. 

Estimated  Numbe 

Average  Burden  tfours 
0.35  Hours. 

Estimated  Annual 
Disclosure  Burden 

Regulatory  Au 
5056(a). 

Dated.  June  29,  1994 

David  Rymph, 

Director.  Evaluation  orJ^ 
Unit. 

|FR  Doa  94-16138  Fii^i 

BILUNG  C00€  6050-28-M 


Jthoi  ity 


tion  to  Reply: 

:  One  time 

of  Responses:  455. 
per  Response: 

Reporting  or 
366  Hours. 
42  U.S.C. 


'  Policy  Coordinatiot\ 
7-1-94;  8:45  am) 


DEPARTMENT  OF  C  EFENSE 

Public  Intonnation  Collection 
Requirement  Sut)mitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  ol  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  f(  ir  collection  of 
information  under  th  b  provisions  of  the 
Paperwork  Reductioi  i  Act  (44  U.S.C. 
Chapter  35). 

Title  and  ApplicaaJe  Form: 
hidebtedness  of  Mihiary  Personnel — 
Involuntary  Allotments;  DD  Form  2653. 

Type  Of  Request:  Expedited 
Processing — Approval  date  requested; 
60  days  following  pu  )lication  in  the 
Federal  Register. 


Number  of  Respondents:  91.680. 
Responses  per  respondent:  1 . 
Annual  Responses:  91 ,680. 
Average  Burden  per  Response:  15 
minutes. 
Annual  Burden  Hours:  22,920. 
Needs  and  Uses:  Pubhc  Law  103-94, 
"The  Hatch  Act  Reform  Amendments  of 
1993,"  directs  the  establishment  of 
provisions  for  the  involuntary  allotment 
of  the  pay  of  a  member  of  the  uniformed 
services  for  indebtedness  owed  a  third 
party  as  determined  by  the  final 
judgment  of  a  court,  and  as  further 
determine  by  competent  military  or 
executive  authority  to  be  a  compliance 
with  the  Soldiers'  and  Sailors'  Civil 
Relief  Act  of  1940.  These  provisions 
must  also  take  into  consideration  the 
absence  of  a  member  of  the  uniformed 
services  from  appearance  in  a  judicial 
proceeding  if  the  absence  results  from 
the  exigencies  of  military  duty.  The 
information  collected  hereby,  provides 
the  DoD  reviewing  authority  with  the 
data  necessary  to  act  on  requests  from 
the  public  for  assistance  in  the 
collection  of  debts. 

Affected  Public:  Lidividuals  or 
households;  Businesses  or  other  for 
profit;  and  Small  businesses  or 
organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Office:  Mr.  Edward  C. 
Springer. 

Written  comments  arid 
recommendations  on  the  proposed 
information  collection  should  he  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arhngton,  VA  22202-4302. 

Dated:  June  28, 1994. 
Patricia  L.  Toppings, 
Alterna  te  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  94-16118  Filed  7-1-94;  8:45  am} 
BILLING  COOE  5000-04-M 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review  l, 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Applicable  Form:  Medical 
Treatment  Facility  Incident  Statement; 
Air  Force  Form  765. 

Type  o/flequest;  New  collection. 

Number  of  Respondents:  1 3 ,200. 

Responses  per  Respondent:  1 . 

Annual  Responses:  13,200. 

Average  Burden  per  Response:  5 
minutes. 

Annual  Burden  Hours:  1,056. 

Needs  and  Uses:  The  Air  Force  Form 
765,  "Medical  Treatment  Facility 
Incident  Statement,"  is  completed  by 
hospital  persormel  on  behalf  of  patients, 
who  may  be  non-governmental 
personnel,  to  document  adverse  events 
or  specific  incidents  inconsistent  with 
routine  medical  treatment  facility 
operations  or  patient  care. 

Affected  Public:  Individuals  or 
households;  Federal  agencies  or 
employees. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202^302. 

Dated:  June  29,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  94-16191  Filed  7-1-94;  8:45  am) 

BILUNG  COOE  5000-04-M 


Department  of  the  Navy 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  For 
Disposal  and  Reuse  of  Marine  Corps 
Air  Station,  Tustin,  CA 

Pursuant  to  the  National 
Environmental  Policy  Act  as 
implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-08),  and  pursuant  to  the 
California  Environmental  Quahty  Act 
(CA  Public  Resources  Code  Sections 
21000  et  seq.),  the  U.S.  Marine  Corps 
and  the  City  of  Tustin  intend  to  prepare 
a  joint  Environmental  Impact 
Statement/Environmental  Impact  Report 


(EIS/EIR)  to  evaluate  the  environmental 

effects  of  the  disposal  and  reuse  of  I 

Marine  Corps  Air  Station  (MCAS)  1 

Tustin.  This  action  is  being  conducted  < 

in  accordance  with  the  Defense  Base  c 

Closure  and  Realignment  Act  of  1990.  I 

and  the  specific  1993  base  closure  and  \ 

realignment  decisions  approved  by  the  1 

Congress  in  September  1993.  e 

The  proposed  action  to  be  evaluated  t 

in  the  EIS/EIR  is  the  disposal  of  land,  j 

buildings,  and  infrastructure  of  MCAS  c 

Tustin  for  subsequent  reuse.  The  Marine  f 

Corps  and  City  of  Tustin  intend  to  j 
analyze  the  environmental  effects  of  the 

disposal  of  MCAS  Tustin  based  on  the  j 

reasonable  foreseeable  reuse  of  the  c 

property,  taking  into  account  uses  to  be  t 

identified  by  the  City  of  Tustin  Base  ( 

Closure  Task  Force.                            *  c 

The  Task  Force  has  developed  a  c 

Specific  Plan/Reuse  Plan  to  guide  the  C 
reuse  of  MCAS  Tustin  in  a  variety  of 

uses,  including  public  and  private  b 

housing,  commercial,  light  industrial,  1 

and  recreation  uses.  Some  of  the  t 

existing  structures  and  facilities.  s 

including  housing,  are  anticipated  to  be  r 

reused.  A  nvunber  of  facilities,  including  b 

the  airfield  operation  facilities,  are  r 
proposed  for  removal.  Agricultural  and 

vacant  areas  on  MCAS  Tustin  are  v 

proposed  to  be  developed  with  urban  d 

uses.  a 

Full  buildout  of  the  proposed  land  s 

uses  vdll  result  in  a  maximum  of  4,601  1 

dwelling  units  and  about  12.3  million  v 

square  feet  of  non-residential  uses  such  Ji 

as  commercial  business,  light  industrial,  t] 

and  recreational  uses  (about  2.1  miUion  li 

square  feet  is  existing  floor  area  on  the  C 

base,  and  10.2  million  square  feet  is  a 
potential  new  floor  euea).  It  is  also 

currently  estimated  that  about  25  ri 

percent  of  the  site  would  be  used  for  C 

public  uses.  v 

The  project  also  will  include  the  ri 

extension  of  major  arterials  through  the  n 

base  including  Tustin  Ranch  Road  to  p 

Von  Karman,  Warner  Avenue  from  Red  a 

Hill  to  west  of  Jamboree  Road,  and  ii 

creation  of  a  secondary  interior  loop  i( 

roadway  and  local  roadways  to  facilitate  s) 

local  circulation.  The  Specific/Reuse  p 

Plan  will  also  address  possible  ii 

variations  to  the  Tustin  Ranch  Road  and  v, 

VVarner  Avenue  extensions  in  the  event  5 
the  southerly  blimp  hangar  is  removed. 

Alternatives  to  be  addressed  in  the  ii 

EIS/EIR  can  be  characterized  as  follows:  w 

1 .  Arterial  Grid  Pattern/High  ai 

Residential — land  uses  are  driven  by  a  al 

grid  pattern  of  major  arterial  extensions,  h^ 

This  alternative  has  the  greatest  number  cl 

of  residential  units.  This  alternative  also  w 

has  no  community  core  land  use  E 

flexibility.  The  alternative  could  pose  st 

limitations  in  responding  to  market  sc 

absorption  and  soil  clean-up  phasing.  C 
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(EIS/EIR)  to  evaluate  the  environmental 
effects  of  the  disposal  and  reuse  of 
Marine  Corps  Air  Station  (MCAS) 
Tustin.  This  action  is  being  conducted 
in  accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
and  the  specific  1993  base  closure  and 
realignment  decisions  approved  bv  the 
Congress  in  September  1993. 

Tb.e  proposed  action  to  be  evaluated 
in  the  EIS/EIR  is  the  disposal  of  land, 
buildings,  and  infrastructure  of  MCAS 
Tustin  for  subsequent  reuse.  The  Marine 
Corps  and  City  of  Tustin  intend  to 
ajial yze  the  environmental  effects  of  the 
disposal  of  MCAS  Tustin  based  on  the 
reasonable  foreseeable  reuse  of  the 
property,  taking  into  account  uses  to  be 
identified  by  the  City  of  Tustin  Base 
Closure  Task  Force. 

The  Task  Force  has  developed  a 
Specific  Plan/Reuse  Plan  to  guide  the 
reuse  of  MCAS  Tustin  in  a  variety  of 
uses,  including  public  anci  private 
housing,  commercial,  light  industrial, 
and  recreation  uses.  Some  of  the 
existing  structures  and  facilities, 
including  housing,  are  anticipated  to  be 
reused.  A  number  of  facilities,  including 
the  airfield  operation  facilities,  are 
proposed  for  removal.  Agricultural  and 
vacant  areas  on  MCAS  Tustin  are 
proposed  to  be  developed  with  urban 
uses. 

Full  buildout  of  the  proposed  land 
uses  will  result  in  a  maximum  of  4,601 
dwelling  units  and  about  12.3  million 
square  feet  of  non-residential  uses  such 
as  commercial  business,  light  industrial, 
and  recreational  uses  (about  2.1  miUion 
square  feet  is  existing  floor  area  on  the 
base,  and  10.2  million  square  feet  is 
potential  new  floor  area).  It  is  also 
currently  estimated  that  about  25 
percent  of  the  site  would  be  used  for 
public  uses. 

The  project  also  will  include  the 
extension  of  major  arterials  through  the 
base  including  Tustin  Ranch  Road  to 
Von  Karman,  Warner  Avenue  from  Red 
Hill  to  west  of  Jamboree  Road,  and 
creation  of  a  segondary  interior  loop 
roadway  and  local  roadways  to  facilitate 
local  circulation.  The  Specific/Reuse 
Plan  will  also  address  possible 
variations  to  the  Tustin  Ranch  Road  and 
Warner  Avenue  extensions  in  the  event 
the  southerly  blimp  hangar  is  removed. 

Alternatives  to  be  addressed  in  the 
EIS/EIR  can  be  characterized  as  follows: 

1.  Arterial  Grid  Pattern/High 
Residential — land  uses  are  driven  by  a 
grid  pattern  of  major  arterial  extensions. 
This  alternative  has  the  greatest  number 
of  residential  units.  This  alternative  also 
has  no  community  core  land  use 
flexibility.  The  alternative  could  pose 
limitations  in  responding  to  market 
absorption  and  soil  clean-up  phasing. 


2.  Ideal  Interior  Loop  Pattern/Low 
Residential — the  alignment  of  arterial 
highways  and  the  proposed  looped 
system  would  be  modified  to  show  its 
optimum  alignment  if  the  southeast 
blimp  hangar  could  not  be  reused,  and 
would  include  possible  variations  to  the 
Tustin  Ranch  Road  and  Warner  Avenue 
extensions.  This  alternative  would  have 
the  fewest  number  of  residential  units 
and  would  result  in  the  highest 
commercial  retail  and  office  square 
footage,  particularly  at  the  southerly 
portion  of  the  site. 

3.  No  action — retention  of  the 
property  by  the  Marine  Corps  in  a 
caretaker  status.  However,  because  of 
the  process  mandated  by  the  Base 
Closure  and  Realignment  Act,  selection 
of  the  no  action  alternative  would  be 
considered  impracticable  for  the  Marine 
Corps  to  implement. 

Major  environmental  issues  that  will 
be  addressed  in  the  EIS/EIR  include 
land  use,  housing,  utilities,  noise, 
transportation/circulation,  pubUc 
services,  airfield  operations,  hazardous 
materials,  water  resources,  air  quality, 
biological  resources,  and  cultural 
resources. 

The  Marine  Corps  and  City  of  Tustin 
will  initiate  a  scoping  process  to 
determine  the  extent  of  issues  to  be 
addressed  and  identifying  the 
significant  issues  related  to  this  action. 
The  Marine  Corps  and  City  of  Tustin 
will  hold  a  public  scoping  meeting  on 
July  20,  1994,  beginning  at  7:00  p.m.,  at 
the  City  of  Tustin  Community  Center 
located  in  the  Tustin  Civic  Center,  300 
Centennial  Way.  This  meeting  will  be 
advertised  in  area  newspapers. 

A  brief  presentation  will  precede  the 
request  for  public  comment.  Marine 
Corps  and  City  of  Tustin  representatives 
will  be  available  at  this  meeting  to 
receive  comments  from  the  public 
regarding  issues  of  concern  to  the 
public.  It  is  important  that  federal,  state, 
and  local  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  adiiessed  during  the  . 
preparation  of  the  EIS/EIR.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments-to 
5  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  on  scoping  issues  in 
addition  to,  or  in  lieu  of,  oral  comments 
at  the  public  meeting.  To  be  most 
helpful,  scoping  comments  should 
clearly  describe  specific  issues  or  topics 
which  the  author/speaker  befieves  the 
EIS/EIR  should  address.  Written 
statements  and  questions  regarding  the 
scoping  process  should  be  mailed  to: 
Christine  Shingleton,  Assistant  City 


Manager,  City  of  Tustin,  300  Centennial 
Way,  Tustin.  CA  92680,  telephone 
number  (714)  573-3116.  All  comments 
must  be  received  no  later  than  August 
5. 1994. 

Dated:  June  28, 1994. 
Lewis  T.  Booker.  Jr., 

LCDR.  JAGC.  L'S.V. 

Federal  Register  Liaison  Officer 

(PR  Dor.  94-16114  Filed  7-1-94:  8;4=i  am] 

BILLING  COOE  M10-AE-P 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  tlie  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory  Committee 
will  meet  on  July  18  through  22.  and 
July  25  through  '29^^1994,  at  the  Naval 
Command,  Control  and  Ocean 
Sun'eillance  Center,  Research, 
Development.  Test  and  Evaluation 
Division.  San  Diego,  California.  The 
sessions  on  July  18  through  22,  and  Julv 
25  through  28. 1994.  will  commence  at 
8:00  a.m.  and  terminate  at  5:00  p.m.; 
and  the  session  on  July  29.  1994,  will 
commence  at  8:30  a.m.  and  terminate  at 
11:30  a.m.  All  sessions  of  these 
meetings  will  be  closed  to  the  public. 

The  purpose  of  these  meetings  is  to 
discuss  basic  and  advanced  research. 
All  sessions  of  the  meetings  will  be 
devoted  to  briefings,  discussions,  and 
technical  examination  of  information  . 
related  to  Naval  research  and 
development,  and  modeling  and 
simulation  technology.  Premature 
public  disclosure  of  this  information 
would  be  likely  to  significantly  frustrate 
implementation  of  proposed  policy 
actions  by  the  Department  of  the  Navy. 
The  information  involved  is  specificalh" 
authorized  by  Executive  Order  to  be 
withheld  from  the  public  if  the  agency 
determines  it  to  be  in  their  best  interest. 
It  therefore  is  appropriate  that  all 
sessions  of  the  meetings  be  closed  to  the 
general  public.  The  agency-protected 
information  to  be-discussed  is  so 
inextricably  intertwined  with 
unclassified  matters  as  to  preclude 
opening  any  portion  of  these  meetings. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  these  meetings  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(9)(B)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
these  meetings  contact:  Captain  M.  J. 
Brinkac,  U.  S.  Navy,  Office  of  Naval 
Research.  800  North  Quincy  Street. 
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Arlington,  VA  222i:'-5660.  Telephone 
Number  (703)  696-i  870. 

Dated:  luine  29,  1994 
Lewis  T.  Booker,  Jr. 
LCDR.  JAGC.  USN.  Fe<^ml 
Officer. 

(FR  Doa  94-16260  Fil^d 
BILUNG  COOE  3810^E-f 


Federal  Register  /  Vol.  59,  No.  127  /  Tuesday.  July  5,  1994  /  Notices 


Federal  Register 


Register  Liaison 
7-1-94,  8:45  am) 


DEPARTMENT  OF  ^DUCATJON 

[CFDA  No.:  84.133B] 

Office  of  Special  Education  and 
Rehabilitative  Servi^,  National 
Institute  on  Disability  and 
Rehabilitation  Research,  Applications 
for  a  New  Award  Unoer  the 
Rehabilitation  Research  and  Training 
Centers  (RRTC)  for  fiscal  Year  (FY) 
1994  j 

Purpose:  On  Marci  16.  1994  a  notice 
was  published  in  the  Federal  Register  at 
59  FR  12268  inviting  applications  for  a 
new  award  under  th<  RRTC  program  for 
fiscal  year  1994  on  R  jhabihtation  in  the 
Pacific  Basin.  Satisfactory  applications 
were  not  received  foi  the  RRTC.  and 
there  is  a  continuing  need  for  the 
research.  The  purposa  of  this  notice  is 
to  reinvite  opplicatio  is  for  an  RRTC  on 
Rehabihtation  in  the  Pacific  Basin  for 
fiscal  year  1994. 

The  Rehabihtation  Act  Amendments 
of  1992  require  that  each  applicant  for 
a  grsuit  demonstrate  1;  ow  its  proposed 
activities  address  the  needs  of 
individuals  from  mir  ority  backgrounds 
who  have  disabilities 

Eligible  App7jca/its  Institutions  of 
higher  education  and  public  or  private 
agencies  and  organize  tions  collaborating 
with  institutions  of  h  gher  education, 
including  Indian  trilx  «  and  tribal 
organizations,  are  elij  ible  to  apply  for 
awards  under  this  prt  gram. 

Deadline  for  Transi  nittal  of 
Applications:  August  19,  1994. 

Applications  Avaih  \ble:  July  5,  1994. 

Available  Funds:  $1  50,000. 

EstiTi.ated  Number  :>f  Awards:  1. 

Note;  The  estimates  oi  funding  levels  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Educatioi  to  a  specific  level 
of  funding  or  number  of  p^nts.  unless  the 
amount  is  otherwise  spe  ;ified  by  statute  or 
regulation. 

Project  Period:  Up  t )  60  months. 

Priority:  The  priorit  t  published  in  the 
Federal  Register  on  O  :tober  19, 1993  at 
58  FR  54004  on  RehabilitaUon  in  the 
Pacific  Basin  applies  tto  this 
competition. 

Applicable  Regulati  jnsi  (a)  The 
Education  Department  General 
Administrative  Regul^ons  (EDGAR). 
34  CFR  Parts  74,  75.  7f,  80,  81 ,  82,  85, 


IMI 


86;  (b)  The  regulations  for  this  program 
in  34  CFR  Parts  350  and  352;  and  (c)  the 
notice  of  final  priority  published  in  the 
Federal  Register  on  October  19,  1993  at 
58  FR  54004. 

FOR  FURTHER  INFORMATION  CONTACT:  In 
order  to  obtain  further  information  and 
an  application  package,  contact  Dianne 
ViUines,  U.S.  Department  of  Education, 
Room  3417  Switzer  Building,  400 
Maryland  Avenue,  S.W..  Washington. 
D.C.  20202-2704.  Telephone:  (202)  205- 
9141.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8887. 

Program  Authority:  29  U.S.C  760- 
762.  || 

Dated:  June  27, 1994. 

Judith  E.  Heiunann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  94-16160  Filed  7-1-94;  8:45  am] 
BH-UNGCOOE  4000-0«-^ 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Availat>ility  of  the  Amendment  of  the 
Assured  Delivery  Provisions  of 
Bonneville  Power  Administration's 
Long-Term  Intertie  Access  Policy 
(LTIAP)  artd  Increased  Assured 
Delivery— Access  for  Non-Scheduling 
Utilities  Record  of  Decision  (ROD) 

agency:  Bonneville  Power 
Administration  (EPA),  DOE. 
ACTION:  NoUce  of  ROD  on  Amendment 
of  the  Asstu^d  Delivery  Provisions  of 
BPA's  LTIAP  and  Increased  Assured 
Delivery— Access  for  Non-Scheduling 
Utihties. 

SUMMARY:  Today's  notice  announces  the 
availability  of  the  ROD  for  the 
Amendment  of  the  Assured  Dehvery 
Provisions  of  BPA's  LTIAP  and 
Increased  Assured  Delivery — Access  for 
Non-Scheduling  Utilities. 

BPA  is  proceeding  with  'hese 
decisions  to  facilitate  expanded  Pacific 
Northwest-Pacific  Southwest  Intertie 
access  for  non-Federal  parties  in  a 
manner  consistent  with  the  Energy 
PoUcy  Act  of  1992. 

ADDRESSES:  If  you  would  like  a  copy  of 
the  Amendment  of  the  Assured  Delivery 
Provisions  of  BPA's  LTIAP  and 
Increased  Assured  Dehvery — Access  for 
Non-Scheduling  Utilities  ROD.  please 
call  our  document  request  line,  toll-firee 
800-622-4520,  and  ask  for  the 
Amendment  of  the  Assured  DeUvery 
Provisions  of  BPA's  LTIAP  and 
Increased  Assured  Delivery — Access  for 
Non-Scheduling  Utilities  ROD. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Cathy  Ehli,  PubUc  UUhties 
Speciahst,  Bonneville  Power 
Administration— PMT,  P.O.  Box  3621, 
Portland,  Oregon  97208-3621. 
Telephone  503-230-5173;  or  the  Pubhc 
Involvement  office  voice/TTY  503-230- 
3478  in  Portland,  toll-free  800-622- 
4519  for  the  rest  of  the  United  States. 
Fax  number  503-230-3752. 

Issued  in  Portland,  Oregon,  on  June  13, 
1994. 

John  S.  Robertson, 

Dep  utyA  dministra  tor. 

IFR  Doc.  94-16216  Filed  7-1-94;  8:45  anij 

BILLING  COOe  6450-01-PMN 


Federal  Energy  Regulatory 
Commission 

Notice  of  Cultural  Resources  Industry 
Outreach  Training  Course 

June  27, 1994. 

The  Office  of  Pipeline  Regulation 
(OPR)  will  convene  a  cultural  resources 
comphance  training  course.  This  course 
is  being  held  so  that  the  regulated 
pipeline  industry  and  interested 
individuals  and/or  organizations  can 
gain  an  understanding  of: 

•  How  the  Commission  gives  the 
industry  and  the  public  an 
opportunity  to  assist  in  meeting 
FERC's  responsibihties  under  the 
National  Historic  Preservation  Act 
(NHPA)  and  other  historic 
preservation  laws  and  regulations; 
and 

•  What  cultural  resources  information 
the  industry  needs  to  file  with  the 
Commission  pre-  and  post-issuance  of 
a  FERC  certificate. 

Interested  organizations  and  the 
public  are  urged  to  take  advantage  of 
this  course. 

Course  discussion  will  include  the 
following  topics: 

•  Objectives  and  requirements  of  the 
Commission  regarding  compliance 
with  §  106  of  the  NHPA  and  related 
historic  preservation  laws; 

•  Guidance  for  reporting  on  cuhural 
resources  investigations; 

•  Definition  of  cultural  resources  terms 
used  by  FERC  in  the  compliance 
process;  and 

•  Efficient  strategies  for  planning  and 

conducting  cultural  resources 
investigations. 

The  one-day  training  course  will  be 
held  on  August  2. 1994  at  the 
Georgetown  University  Conference 
Center,  3800  Reservoir  Road  NW.. 
Washington.  DC  20057.  For  hotel 
reservations,  please  contact  the 
conference  center  at  l-«00-446-9476  by 


July  15,  1994  and  identify  yourself  as  a 
cultural  resources  seminar  attendee.  The 
staff  of  OPR  and  Enserch 
Environmental,  the  Commission's 
environmental  support  contractor,  will 
conduct  the  training.  There  will  be  no 
fee  for  the  course,  but  you  must  pre- 
register. 

The  same  training  course  may  be 
offered  later  in  1994  based  on  the  level 
of  interest.  Western  locations  under 
consideration  are  Houston,  Texas;  San   ''■ 
Francisco,  California;  or  Denver, 
Colorado.  Please  comment  on  these  or 
other  course  locations.  If  a  second 
session  is  planned,  information  will  be 
published  in  the  Federal  Register 
announcing  the  date  and  location. 

If  you  would  like  to  attend  the 
Washington,  DC,  course  or  indicate  your 
preference  for  another  location,  please 
call  the  telephone  number  listed  below 
to  obtain  a  form  to  complete.^  Because 
space  is  limited,  please  submit  the 
completed  form  within  15  days  of 
publication  of  this  notice  by  mail  or  fax 
to:  Ms.  Donna  Connor,  Enserch 
Environmental  Corporation,  211 
Congress  Street,  Boston.  MA  021 10, 
Phone:  (617)  542-8805.  FAX:  (617)  695- 
1587. 

You  will  receive  confirmation  of  pre- 
registration  and  additional  information 
before  the  training  course. 
Lois  D.  Casheli. 
Secretary. 

(FR  Doc.  94-16151  Filed  7-1-94:  8:45  ami 
BILUNG  COOE  6717-01-M 

[Docket  No.  ER94-61 1  -000,  et  al.J 

Public  Service  Company  of  Colorado, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

lune  27, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  Colorado 

IDocket  No.  ER94-511-0001 

Take  notice  that  on  June  23.  1S94, 
Public  Service  Company  of  Colorado 
(Public  Service)  filed  with  the 
Commission  a  letter  agreement  dated 
March  17,  1992,  between  Public  Service 
and  Intermountain  Rural  Electric 
Association,  Inc.  This  letter  agreement 
uas  inadvertently  omitted  from  the 
"Transmission  Intercormection 
Agreement  Between  Public  Service  and 
Intermountain  Rural  Electric 
Association"  which  was  filed  by  Public 
Service  on  December  29,  1993,  in 
Docket  No.  ER94-51 1-000. 


'  The  fomi  referenced  in  this  notice  is  not  being 
printed  in  the  Federal  Register.  Copies  of  the  form 
were  sent  to  those  receiving  this  notice  in  the  mail. 
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fuly  15,  1994  and  identify  yourself  as  a 
cultural  resources  seminar  attendee.  The 
staff  of  OPR  and  Enserch 
Environmental,  the  Commission's 
environmental  support  contractor,  will 
conduct  the  training.  There  will  be  no 
fee  for  the  course,  but  you  must  pre- 
register. 

The  same  training  course  may  be 
offered  later  in  1994  based  on  the  level 
of  interest.  Western  locations  under 
consideration  are  Houston,  Texas;  San 
Francisco,  California;  or  Denver, 
Colorado.  Please  comment  on  these  or 
other  course  locations.  If  a  second 
sessioTi  is  planned,  information  will  be 
published  in  the  Federal  Register 
announcing  the  date  and  location. 

If  you  would  like  to  attend  the 
Washington,  DC,  course  or  indicate  your 
preference  for  another  location,  please 
call  the  telephone  number  listed  below 
to  obtain  a  form  to  complete.^  Because 
space  is  limited,  please  submit  the 
completed  form  within  15  days  of 
publication  of  this  notice  by  mail  or  fax 
to:  Ms.  Donna  Connor,  Enserch 
Environmental  Corporation.  211 
Congress  Street,  Boston.  MA  021 10, 
Phone:  (617)  542-8805,  FAX:  (617)  695- 
1587. 

You  will  receive  confirmation  of  pre- 
registration  and  additional  information 
before  the  training  course. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-16151  Filed  7-1-94:  8:45  am] 
BILLING  CODE  6717-01-M 

[Docket  No.  ER94-61 1-000,  et  al.] 

Public  Service  Company  of  Colorado, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

lune  27,1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  Colorado 

i Docket  No.  ER94-51 1-000] 

Take  notice  that  on  June  23.  1S94. 
Public  Service  Company  of  Colorado 
(Public  Service)  filed  with  the 
Commission  a  letter  agreement  dated 
March  17, 1992,  between  Public  Service 
and  Intermountain  Rural  Electric 
Association,  Inc.  This  letter  agreement 
was  inadvertently  omitted  from  the 
"Transmission  Intercormection 
Agreement  Between  Public  Service  and 
Intermountain  Rural  Electric 
Association"  which  was  filed  by  Public 
Service  on  December  29, 1993,  in 
Docket  No.  ER94-511-000. 


Public  Service  states  that  copies  of 
this  filing  were  served  upon 
Intermountain  Rural  Electric 
Association,  Inc.,  and  state 
jurisdictional  regulators  which  include 
the  Public  Utilities  Commission  of  the 
State  of  Colorado  and  the  State  of 
Colorado  Office  of  Consumer  Counsel. 

Comment  date:  July  12,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  LG&E  Power  Marketing  Inc. 

[Docket  No.  ER94-1 188-000) 

Take  notice  that  on  June  23.  1994, 
LG&E  Power  Marketing  Inc,  tendered  for 
filing  supplemental  information  to  its 
April  26, 1994  filing  in  the  above- 
referenced  docket. 

Comment  date:]uly  8,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Oklahoma  Gas  and  Electric  Company 

[Docket  No.  ER94-1 199-000] 

Take  notice  that  on  June  23,  1994, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  tendered  for  fifing  additional 
supporting  information  relative  to  its 
proposed  Letter  Agreement  with  AES 
Power,  Inc.  (AESPI)  for  the  sale  of 
capacity  and  energy. 

Copies  of  this  filing  have  been  sent  to 
,AESPI,  the  Oklahoma  Corporation 
Commission,  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  ]u]y  12.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


'  The  form  referenced  in  this  notice  is  not  being 
printed  in  the  Federal  Register.  Copies  of  the  form 
were  sent  to  those  receiving  this  notice  in  the  mail. 


4.  Florida  Power  Corporation 

[Docket  No.  ER94-1 221-001)] 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power)  on  June  21. 
1994  tendered  for  filing  a  substitute 
Revised  Sfipot  No.  6  for  New  Smyrna 
Beach,  Florida  (New  Sm>'ma  Beach). 
The  filing  corrects  a  misstated  demand 
charge  from  Si. 09  per  kW  per  month  to 
$1.14. 

Florida  Power  requests  that  the 
change  in  the  corrected  sheet  be  made 
effective  July  1,  1994. 

Florida  Power  states  that  it  has  served 
copies  of  its  filing  on  the  New  Smyrna 
Beach  and  the  service  list  in  this 
proceeding. 

Comment  date:  ]uly  12,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PacifiCorp 

[Docket  No.  ER94-1361-000J 

Take  notice  that  on  June  15,  1994, 
PacifiCorp,  tendered  for  filing,  in 
accordance  with  §35. 13(a)(2)  of  the 
Commission's  Rules  and  Regulations, 
First  Revised  Sheet  No.  12  and  Original 


Sheet  No.  13  to  PacifiCorp's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
3  (Tariff)  and  Service  Agreements  with 
the  following  customers: 

Lassen  Municipal  Utility  District 

City  of  Redding 

AES  Power  Inc. 

Ashton  Energy  Corporation 

Catex  Vitol  Electric  Inc. 

Chicago  Energy  Exchange 

Citizens  Energy  Corporation 

Citizens  Power  &  Light  Corporation 

CRSS  Power  Marketing.  Inc. 

Direct  Electric  Inc. 

Eastern  Power  Distribution,  Inc. 

Eclipse  Energy  Inc. 

Electric  Clearinghouse,  Inc. 

Biron  Power  Marketing,  Inc. 

Equitable  Resources  Marketing 

Company 
Heartland  Energy  Services,  Inc. 
Howell  Power  Systems,  Inc. 
InterCoast  Power  Marketing  Companv 
LG&E  Power  Inc.- 
Louis  Dreyfus  Electric  Power  Inr  . 
MG  Electric  Power,  Inc. 
National  Electric  Associates  (LP.) 
NorAm  Er.rrgy  Ser\'ices,  Inc. 
North  American  Energy  Conservation. 

Inc. 
PovverNet  G.P. 

Rainbow  Energy  Marketing  Corporation 
Torco  Energy  Marketing,  Inc. 
Vesta  Energy  Company 
Wholesale  Power  Services.  Inc. 

The  Service  Agreements  provide  for 
the  sale  of  short-term  firm  power  and 
energy  and  non-firm  energy  for  resale  in 
accordance  with  the  Tariff  Only  the 
Service  Agreement  with  Lassen 
Municipal  Utility  District  has  been 
executed.  All  of  the  other  Service 
Agreements  are  being  filed  unexecuted 
in  anticipation  of  future  requests  for 
service  under  the  Tariff  PacifiCorp's 
filing  herein  is  provided  to  add  the 
above  customers  to  tlie  Tariff 

PacifiCorp  respectfully  requests 
pursuant  to  §35.11  of  the  Commission's 
Rules  and  Regulations,  that  a  waiver  of 
prior  notice  be  granted  and  that  these 
Service  Agreements  be  accepted  for 
filing  effective  on  June  1,  1994. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon. 

Comment  date:  July  11,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Texican  Energy  Ventures,  Inc. 

[Docket  No.  ER94-1362-000] 

Take  notice  that  Texican  Energy 
Ventures,  Inc.  (Texican)  on  June  i5, 
1994,  tendered  for  filing  a  petition  for 
blanket  approvals  and  waivers  under 
various  regulations  of  the  Commission, 
and  an  order  accepting  its  Rate 
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Schedule  No.  1,  to  b<  i  made  effective  on 
August  15. 1994. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  ca  aacity  at  agreed 
pnces.  Rate  Scheduli  i  No.  1  also 
provides  that  no  sale  5  may  be  made  to 
affiliates. 

According  to  Texic  an,  it  intends  to 
engage  in  electric  caj  acity  and  energy 
transactions  as  a  mar  ceter  and  a  broker. 
In  transactions  in  wh  ich  Texican 
purchases  power  anc  resells  such  power 
to  other  purchasers, '  exican  will  be 
functioning  as  a  marl  eter.  In  Texican 's 
marketing  transactioi  s,  Texican 
proposes  to  charge  ra  es  mutually 
agreed  upon  by  the  p  irties.  All  sales 
will  be  at  arms'  lengtn,  and  no  sales  will 
be  made  to  afGliated  entities.  In 
transactions  in  which  Texican  does  not 
take  title  to  the  electric  power,  Texican 
will  be  limited  to  the  prole  of  a  broker 
and  charge  a  fee  for  its  services. 

Texican  further  stales  it  is  not  in  the 
business  of  producing  or  transmitting 
electric  power.  Texicjn  does  not 
currently  have  or  contemplate  acquiring 
title  to  any  electric  power  generation  or 
transmission  facilities. 

Comment  da/e;  JuW  12,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pennsylvania  Pm^r  &  Light 
Company 

(Docket  So.  ER94-t3 

Take  notice  that  on  lune  15, 1994. 
Pennsylvania  Power  *  Light  Company 
fPP&L)  tendered  for  Sling  an  Electrical 
Output  Sales  Agreement  (Agreement) 
between  PP&L,  and  E4ron  Power 
Marketing,  Inc.  (EPMI 
1994.  The  Agreement 
sale  by  PP4L  to  EPMI 
output  solely  for  EPM 
wholesale  bulk  power 

PP&L  has  requested 
of  August  14. 1994  for 
PP&L  has  not  requeste  i  any  notice 
period  waivers. 

PP&L  states  that  a  cc  py  of  its  filing 
was  provided  to  EPMI  and  to  the 
Pennsylvania  Public  Ltility 
Commission. 

Comment  date:  July 
accordance  with  Stanc  ard  Paragraph  E 
at  the  end  of  this  notic  3. 


dated  May  17. 
jrovides  for  the 
jf  electrical 

s  use  in 
transactions, 
an  effective  date 
the  Agreement. 


11, 1994.  in 


8.  Entergy  Power,  lac. 

[Docket  No.  ER94-1366-<  00) 

Take  notice  that  on  J^e  15, 1994, 
Entergy  Power,  Inc.  (Eatergy  Power), 
tendered  for  filing  Amendment  No.  3  to 
the  Interchange  Agreement  between 
Entergy  Power,  Inc.  and  East  Kentucky 
Power  Cooperative.  Inc.  Entergy  Power 
states  that  the  purpose  jof  the  Third 
Amendment  is  to  ameqd  Service 


Schedule  LP— Limited  Firm  Capacity  of 
the  Interchange  Agreement  to  specify  a 
rate  cap  for  capacity  and  associated 
energy  sold  by  Entergy  Power  under  that 
schedule. 

Comment  date:  July  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Company  of  New 
Mexico 

IDocket  No.  ER94-1 36 7-000) 

Take  notice  that  on  Jime  16, 1994, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  a  Capacity 
and  Energy  Services  Agreement  between 
PNM  and  Enron  Power  Marketing.  Inc. 
(EPMI).  Under  the  Agreement.  PNM  and 
EPMI  will  make  capacity  and  energy 
services  available  to  one  another  at  rates 
reflecting  cinrent  market  conditions. 

PNM  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Agreement  to  become 
effective  on  July  1, 1994. 

Copies  of  the  filing  have  been  served 
upon  EPMI  and  the  New  Mexico  Public 
Utility  Commission. 

Conunent  date:  July  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  York  State  Electric  ft  Gas 
Corporation 

(Docket  No.  ER94-1 368-000) 

Take  notice  that  on  June  16. 1994. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  Supplement  No.  12  to  its 
Agreement  with  the  New  York  Power 
Authority  (NYPA),  designated  NYSEG 
Rate  Schedule  FERC  Na  112.  The 
proposed  changes  would  increase 
revenues  by  $137,741  based  on  the 
twelve  month  period  ending  June  30, 
1995. 

This  rate  filing.  Supplement  No.  12  to 
Rate  Schedule  No.  112,  is  made 
pursuant  to  Article  No.  2  of  the 
September  28, 1993  Facilities 
Agreement.  The  annual  charges 
associated  with  other  taxes,  operating 
expenses,  maintenance  expenses, 
administration  and  general  expenses, 
working  capital,  and  associated  revenue 
taxes  are  revised  based  on  data  taken 
fi-om  NYSEG's  Aimual  Report  to  the 
Federal  Energy  Regulatory  Commission 
(FERC  Form  1)  for  the  twelve  months 
ended  December  31, 1993. 

NYSEG  requests  an  effective  date  of 
July  1. 1994.  and.  therefore,  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  upon 
the  New  York  Power  Authority  and  on 
the  Public  Service  Commission  of  the 
State  of  New  York., 


Comment  dote:  July  11. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Alabama  Power  Company 

{Docket  No.  ER94-1 371-000) 

Take  notice  that  on  June  17, 1994, 
Alabama  Power  Company,  tendered  for 
filing  a  Transmission  Service  Delivery 
Point  Agreement  dated  May  11, 1994, 
reflecting  the  addition  of  a  deUvery 
point  to  Tallapoosa  River  Electric 
Cooperative.  This  delivery  point  will  be 
served  under  the  terms  and  conditions 
of  the  Agreement  for  Transmi  ssion 
Service  to  Distribution  Cooperative 
Member  of  Alabama  Electric 
Cooperative,  Inc.,  dated  August  28,  1980 
(designed  FERC  Rate  Schedule  No.  147). 
The  parties  request  an  effective  date  of 
July  20, 1994,  for  the  addition  of  the 
delivery  point  to  Tallapoosa  River 
Electric  Cooperative. 

Comment  date:]uly  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 2.  Alabama  Power  Company 

(Docket  No.  ER94-1 3  72-0001 

Take  notice  that  on  June  15, 1994, 
Alabama  Power  Company  tendered  for 
filing,  two  (2)  separate  Transmission 
Service  DeUvery  Point  Agreements 
dated  May  1,  1994  and  June  1,  1994, 
which  reflect  the  addition  of  delivery 
point  to  Central  Alabama  Electric 
Cooperative  and  upward  revision  of 
maximum  capacity  for  certain  deliveries 
to  an  existing  delivery  point  to  Dixie 
Electric  Cooperative.  These  delivery 
points  have  been  and  will  be  served 
under  the  terms  and  conditions  of  the 
Agreement  for  Transmission  Service  to 
Distribution  Cooperative  Member  of 
Alabama  Electric  Cooperative,  Inc., 
dated  August  28. 1980  (designed  FERC 
Rate  Schedule  No.  147).  The  i>arties 
request  an  effective  date  of  August  1, 
1995,  for  the  addition  of  a  delivery  point 
to  Central  Alabama  Electric  Cooperative, 
and  of  July  1. 1994,  for  the  upward 
revision  of  maximum  delivery  point 
capacity  power  deliveries  to  Dixie 
Electric  Cooperative. 

Comment  date:  July  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southern  California  Edison 
Company 

(Docket  No.  ER94-1373-000) 

Take  notice  that  on  Jime  17, 1994, 
Southern  California  Edison  Company 
tendered  for  filing  the  following 
amendment  to  Supplement  Na  1  to  the 
Power  Purchase  Agreement  between 


Nevada  Power  Company  and  Edison, 
Rate  Schedule  FERC  No.  286: 

Amendment  No.  t  (Amendment)  To   • 

Supplement  No.  T  to  the  Power  Purchase 
Agreement  Between  NevadaTower 
Company  and  Southern  California 
Ethson  Company 

The  Amendment  modifies  paragraph 
6  and  adds  paragraph  7  to  Supplement 
No.  1  to  the  Power  Purchase  Agreement 
Between  Nevada  Power  Company  and 
Southern  California  Edison  Company. 

Copies  of  this  filing  were  served  upon 
the  Public  Utihties  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  July  11. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Company 

[Docket  No.  ER94-1375-000] 

Take  notice  that  on  Jime  17.  1994. 
New  England  Power  Company  (NEP), 
tendered  for  filing  a  letter  agreement 
with  the  Ashbimiham  (Mass.) 
Municipal  Light  Department.  The 
agreement  provides  for  voltage 
reduction  and  underfrequency 
interruption  services  to  Ashbumham  by 
NEP.  NEP  seeks  an  effiective  date  of 
sixty  days  from  its  filing. 

Comment  date:  July  11, 1994.  in 
accordance  with.  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

(Docket  No.  ER94-ia76-00Gl 

Take  notice  that  on  June  17, 1994. 
Entergy  Services,  Inc.  (Entergy 
Services),  onbehalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company.  Mississippi  Power  &  Light  . 
Company,  and  New  Orleans  Public 
Service  Inc.  (collectively,  the  Entergy 
Operating  Companies)  tendered  for 
filing  tile  Fifth  Transmission  Service 
Agreement  (Fifth  TSA)  between  Entergy 
Sen.'ices  and  Entergy  Power,  Inc. 
(EXPC),  The  Fifth  TSA  sets  out  the 
terms  and  conditions  of  non-firm 
transmission  service  umier  the  Entergy 
Operating  Companies'  Transmission 
Service  Tarifi^  for  sales  by  Entergy  Power 
to  East  Kentucky  Power  Cooperative, 
Inc. 

Comment  date:  ]\i\y  Tl.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Nevada  Power  Company  and  Edison. 
Rate  Schedule  FERC  No.  286: 

Amendment  No.  1  (Amendment)  To   • 

Supplement  No.  T  to  the  Power  Purchase 
Agreement  Between  NevadaTower 
Company  and  Southern  California 
Edison  Company 

The  Amendment  modifies  paragraph 
6  and  adds  paragraph  7  bo  Supplement 
No.  1  to  the  Power  Purchase  Agreement 
Between  Nevada  Power  Company  and 
Southern  California  Edison  Company. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  fuly  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Company 

IDocket  No.  ER94-1375-OO0] 

Take  notice  that  on  Jime  17.  1994. 
New  England  Power  Company  (NEP), 
tendered  for  filing  a  letter  agreement 
with  the  Ashbumham  (Mass.) 
Municipal  Light  Department.  The 
agreement  provides  for  voltage 
reduction  and  underfrequency 
interruption  services  to  Ashbumham  by 
NEP.  NJEP  seeks  an  ef  fiective  date  of 
sixty  days  from  its  filing. 

Comment  date:  July  11. 1994.  in 
accordance  with.  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

(Docket  No.  0*94-1076-008] 

Take  notice  that  on  June  17, 1994. 
Entergy  Services,  Inc.  (Entergy 
Services) ,  on  behalf  of  Arkansas  Power 
&  Light  Company.  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company.  Mississippi  Power  &  Light  . 
Company,  and  New  Orleans  Public 
Service  Inc.  (collectively,  the  Entergy 
Operating  Companies)  tendered  for 
filing  tlie  Fifth  Transmission  Service 
Agreement  (Fifth  TSA)  between  Entergy 
Senrices  and  Entergy  Power,  Inc. 
(EXPC).  The  Fifth  TSA  sets  out  die 
terms  and  conditions  of  non-firm 
transmission  service  under  the  Entergy 
Operating  Companies'  Transmission 
Service  Tariff  for  sales  by  Entergy  Power 
to  East  Kentucky  Power  Cooperative, 
Inc. 

Comment  dote;  July  Tl,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


IB.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongaheia 
Power  Compoiji,  Tha  Potomac  Edison 
Company.  West  fitm  Power  Company 
(The  APS  Companies) 

IDocket  No.  ER94-1 378-000) 

Take  notice  thatrm  June  21,  1994, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (The  APS  Companies)  filed  an 
Emission  Allowance  Management 
Agreement.  Allegheny  Power  Service 
Corporation  requests  waiver  of  notice 
requirements  and  asks  the  Commission 
to  honor  the  proposed  effective  dates 
specified  in  the  agreements. 

Comment  data:  July  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 7.  New  England  Power  Company 

[Docket  No.  ER94-r37g-OOOl 

Take  notice  that  on  June  21.  T994. 
New  England  Power  Company  (NEP), 
tendered  for  filing  a  service  agreement 
for  system  sales  service  under  NEP's 
FERC  Electric  Tariff,  Original  Volume 
No.  5  to  New  York  State  Electric  &  Gas 
Corporation. 

Comment  dtrte:  July  11. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Delmarva  Power  &  Light  Company 

[Docket  No.  ER94-1 377-000] 

Take  notice  that  on  June  20.  1994, 
Delmarva  Power  &  Light  Company 
(Delmarva)  and  Public  Service  Electric  & 
Gas  Company  (PSEStG)  tendered  for 
filing  a  settlement  agreement  which 
resolves  a  contractual  dispute  between 
them  regarding  the  conditions  of 
PSE&G's  use  of  the  lower  Delaware 
Valley  Transmission  System  (LDV), 
including  Delmarva 's  500/236  kilovolt 
(kV)  Keeney  Substation,  for  delivery  of 
150  megawatts  (MW)  of  PSE&G  capacity 
and  associated  energy  to  Old  Dominion 
Electric  Cooperative  (ODEC).  Delmarva 
and  PSE&G  request  that  the  Settlement 
Agreement  be  allowed  to  become 
effective  on  August  20, 1994,  as  a 
supplement  to  the  LDV  Agreement 
which  is  Delmarva  Rate  Schedule  No. 
43  and  RSE&G's  Rate  Schedule  No.  46. 

Delmarva  and  PSE&G  state  diat  a  copy 
of  the  filing  has  been  posted  as  required 
by  the  Commission's  regulations,  and 
copies  have  been  served  upon  each  of 
the  affected  parties  and  upon  the  Public 
Service  Commissions  of  the  States  of 
New  Jersey,  Delaware,  Maryland  and 
Virginia. 

Comment  date:  July  IL.  1994.  in 
accordance  with  Standaid.  Paragraph  E 
at  the  eml'  of  this  notics. 


19.  Louisville  6a»and  Electric 
Company 

[Docket  No.  ER94-1 380-000] 

Take  notice  that  on  J\me  20.  1994, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Service  Tariffs, 
Volume  Nos.  2  and  3.  The  proposed 
changes  would  provide  access  and 
service  to  LG&E's  firm  and  non-firm 
transmission  customers  under  Rate 
Schedules  T  and  CT  under  the  same  or 
comparable  terms  and  conditions  as 
those  enjoyed  by  LG&E. 

The  changes  were  filed  in  response  to 
the  findings  of  the  Federal  Energy 
Regulatory  Commission  in  American 
Electric  Power  Service  Corp.,  67  FERC  1 
61,168  (1994),  and  Kansas  City  Power  &■ 
Light  Company.  67  FERC  1  61.183 
(1994),  that  an  open  access  transmission 
tariff  that  is  not  unduly  discriminatory 
or  anticompetitive  should  offer  third 
parties  access  on  the  same  or 
comparable  basis,  and  under  the  same 
or  comparable  terms  and  conditions,  as 
the  transmission  provider's  uses  of  its 
system. 

Copies  of  the  filing  were  served  upon 
the  Kentucky  Public  Service 
Commission  and  upon  LG&E's  current 
customers  under  the  affected  rate 
schedules. 

Comment  date:  July  11,  1994.  in. 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Southwest  Regional  Transmission 
Association 

[Docket  No.  ER94-1381-000i 

Take  notice  that  on  June  17,  1994. 
Southwest  Regional  Transmission 
Association  (SWRTA)  tendered  for  filing 
copies  of  the  Bylaws  of  SWRT.\. 

Comment  date:  July  12.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Arizona  Public  Service  Company 

[Docket  No.  ER94-1 382-000) 

Take  notice  that  cm  June  21,  1994. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  an  Interruptible 
Transmission  Service  Agreement 
(Agreement)  between  APS  and  Yuma 
Cogeneration  Associates  (YCA).  This 
Agreement  provides  for  interruptible 
transmission  service  for  output  from 
YCA's  generating  facilities  to  the  point 
of  delivery. 

Copies  of  this  filing  have  been  served 
upon  YCA  and  the  Arizona  Corporation 
Commission. 

Comment c/ate;  July  It,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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22.  West  Texas  Ut^ities  Company 

(Docket  No.  ER94-1 1^86-0001 

Take  notice  thatnn  June  22, 1994, 
West  Texas  UtiliU^s  Company  (WTU) 
tendered  for  filing  Ian  executed  Service 
Agreement  betweep  WTU  and  Rio 
Grande  Electric  Cobperative,  Inc.  (Rio 
Grande)  under  WTlU's  FERC  Electric 
Tariff  TR-1. 

WTU  requests  w  iiver  of  the  notice 
requirements  in  or  ier  that  the  Service 
Agreement  may  be  :ome  effective  as  of 
June  1,  1995. 

Copies  of  the  fih  ig  have  been  served 
on  Rio  Grande  and  the  Public  Utility 
Commission  of  Te>  as 

Comment  date:  Jily  12,  1994,  in 
accordance  with  St  andard  Paragraph  E 
at  the  end  of  this  m  )tice. 

23.  Tampa  Electric  Company 


(Docket  No.  ER94-1 


le  ter ; 


sting  1 


Take  notice  that 
Tampa  Electric 
Electric)  tendered 
agreement  between 
the  Qty  of  Wauchula 
(Wauchula).  The 
amends  an  exis' 
commitment  under 
of  the  contract  for 
between  them.  proVi 
Tampa  Electric  to 
and  energy  from 
Bend  Station. 

Tampa  Electric 
an  amendment  to 


3^7-000] 
m  June  22.  1994, 
Coiipany  (Tampa 
filing  a  letter 
Tampa  Electric  and 
Florida 
agreement 
etter  of 

Service  Schedule  D 
ihterchange  service 

iding  for  the  sale  by 
V/auchula  of  capacity 
Tampa  Electric's  Big 


a  sol 


it^ 


requirements  servic  e 
Wauchula  imder 
Electric  Tariff,  First 
1. 

Tampa  Electric . 
date  of  July  1,  1994 
agreement  and  the 
partial  requirement ; 
and  therefore 
Conunission's  noti 

Copies  of  the 
on  Wauchula  and 
Service  Commissio 

Comment  date: 
accordance  with 
at  the  end  of  this 


filiig 


24.  Tampa  Electric 


fcr 


9     (Docket  No.  ER94-1381b-0001 
Take  notice  that 
Tampa  Electric  Conjpany 
Electric)  tendered 
agreement  between 
the  Qty  of  Fort  MeaHe 
Meade).  The  letter 
existing  letter  of  coifimitment 
Service  Schedule  D 
interchange  service 
providing  for  the  sa 
to  Fort  Meade  of  ca 
from  Tampa  Electric 


tendered  for  filing 
existing  partial 
agreement  with 
T^mpa  Electric's  FERC 
Revised  Volume  No. 


p  oposes  an  effective 

for  the  letter 
4mendment  to  the 
service  agreement, 
requests  waiver  of  the 
requirement, 
have  been  served 
e  Florida  Public 


CB  1 


til 


Jily 


12.  1994,  in 
St4ndard  Paragraph  E 


nc  tice. 


Dompany 


June  22,  1994, 

(Tampa 
filing  a  letter 
Tampa  Electric  and 
Florida  (Fort 
agreement  amends  an 
imder 
af  the  contract  for 
jetween  them, 
by  Tampa  Electric 
l|acity  and  energy 
's  Big  Bend  Station. 


Tampa  Electric  also  tendered  for  filing 
an  amendment  to  its  existing  partial 
requirements  service  agreement  with 
Fort  Meade  under  Tampa  Electric's 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  1. 

Tampa  Electric  proposes  an  effective 
date  of  July  1, 1994,  for  the  letter 
agreement  and  the  amendment  to  the 
partial  requirements  service  agreement, 
and  therefore  requests  waiver  of  the 
Commission's  notice  requirement. 

Copies  of  the  filing  have  been  served 
on  Fort  Meade  and  the  Florida  Public 
Service  Commission. 

Comment  date:  July  12,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Northeast  Utilities  Service  Company 

[Docket  No.  ER94-1 389-000] 

Take  notice  that  on  June  22,  1994, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing,  on  behalf 
of  The  Connecticut  Light  and  Power 
Company,  Western  Massachusetts 
Electric  Company,  Holyoke  Water 
Power  Company  (including  Holyoke 
Power  and  Electric  Company),  and 
Public  Service  Company  of  New 
Hampshire  (together,  the  NU  System 
Companies),  a  First  Amendment  to 
System  Power  Sales  Agreement 
(Amendment)  with  Hudson  Light  and 
Power  Department  (Hudson)  and  a 
Service  Agreement  between  NUSCO  and 
the  NU  System  Companies  for  service 
under  NUSCO's  Short-Term  Firm 
Transmission  Service  Tariff  No.  5.  The 
transaction  provides  Hudson  with 
economic  replacement  power  during  the 
extended  Seabrook  refueling  outage  over 
the  period  June  12-July  6,  1994. 
NUSCO  requests  that  the  rate 
schedule  become  effective  on  April  11, 
1994.  NUSCO  states  that  copies  of  the 
rate  schedule  have  been  mailed  or 
delivered  to  the  parties  to  the 
Amendment  and  the  affected  state 
utiUty  commissions. 

Comment  date:  July  12, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  PacifiCorp 

(Docket  No.  ER94-1 390-000] 

Take  notice  that  PacifiCorp,  on  June 
23,  1994.  tendered  for  filing  the  AC 
Intertie  Agreement,  Contract  No.  DE- 
MS79-94BP94332;  Midpoint-Meridian 
Transmission  Agreement,  Contract  No. 
DE-MS79-94BP94285;  and  DC  Intertie 
and  Network  Transmission  Agreement, 
Contract  No.  DE-MS79-94BP94280, 
between  PacifiCorp  and  Bonneville 
Power  Administration. 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  and  that  an 


effective  date  of  June  1, 1994  be 
assigned.  This  date  being  the  effective 
date  of  the  Agreements.  Such  waiver  - 
will  have  no  effect  on  wholesale  or 
wheeling  oastomers  imder  other  rate 
schedules. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon. 

Comment  date:  July  12, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Southwestern  Public  Service 
Company 

(Docket  No.  ER94-1 391-000) 

Take  notice  that  Southwestern  Public 
Service  Company  (Southwestern)  on 
June  23, 1994,  tendered  for  filing  a 
proposed  arnendment  to  the  Agreement 
for  Primary  Electric  Service  and  Golden 
Spread  Electric  Cooperative,  Inc.  for 
service  to  Midwest  Electric  Cooperative, 
Inc.  (Midwest). 

The  amendment  reflects  an  additional 
deUvery  point  and  increase  in 
commitment  to  18,000  KVA.  These 
changes  are  necessary  so  that  Midwest 
may  transfer  loads  to  Southwestern. 

Comment  date:  July  12, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Indeck-Corinth  Limited  Partnership 

(Docket  No.  QF87-422-O051 

On  June  23, 1994,  Indeck-Corinth 
Limited  Partnership  tendered  for  filing 
an  amendment  to  its  initial  fifing  in  this 
docket. 

The  amendment  pertains  to  the 
ownership  structure  and  technical 
aspects  of  the  cogeneration  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  July  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fifing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  wiU  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission,  and  are  available  for  public 

inspection. 

Lois  D.  Casfcsttt 

Secretary. 

[FR  Doc.  94-16224  Filed  7-1-94-.  8:45  amt 

BILLING  C006  6717-01-P 

[Docket  Na  CP94-161-000] 

Avoca  Natural  Gas  Storage;  Facility  ' 
Design  Changes  for  the  Proposed 
Avoca  Gas  Storage  Field  Project  and 
Request  for  Comments,  on 
Environmental  Issues 

June  27, 199«. 

Oh  June  3  and  17.  1994,  Avoca 
Natural  Gas  Storage  (Avoca)  filed  an 
updated  description  of  its  proposed 
Avoca  Gas  Storage  Field  Project,  in 
Docket  No.  CP94-l«l-000.  Avoca's 
filing  contained  significant  design 
changes  in  the  proposed  storage  field 
project.  This  notice  updates  the  Federal 
Energy  Regulatory  Commission's  (FERC 
or  Commission)'  "Notice  of  Intent  To 
Prepare  An  Environmental  Assessment 
for  the  Proposed  Avoca  Gas  Storage 
Field  Project  and  Request  for  Comments 
on  Environmental  Issues"  (NOI)  issued 
February  1,  1994'. 

Summary  of  the  Proposed  Changes  in 
Facility  Design 

Avoca  proposes  the  following  changes 
in  the  Avoca- Gas  Storage  Field  Project: 

•  new  locations  for  me  brine  disposal 
wells,  brine  disposal  pipeline,  water 
source  pipeline,  and  die  solution-mined 
cavern  wells; 

•  a  change  in  the  design  of  the  cavern 
system — instead  of  developing  10 
individual  caverns,  Avoca  would 
solution-mine  5  caverns  using  10  wells 
(2  wells  per  cavern);  and 

•  Avoca  proposes  to  increase  its 
solution-mining  rate  by  withdrawing  up 
to  3  million  gallons  of  water  per  day 
(2,000  gallons  per  minute),  rather  than 
limiting  its  withdrawal  to  2  million 
gallons  of  water  per  day.  The  total 
leaching  period  for  all  five  caverns  is 
approximately  3  years. 

Avoca  has  moved  several  of  its 
proposed  facilities.  The  new  proposed 
location  of  these  fedlities  is  shown  in 
appendix  1. '  Avoca  states  that  the 
proposed  changes  in  facility  locations 
are  a  result  of  negotiations  with  local 
landowTiers. 

Avoca  proposes  the  change  in  cavern 
design  and  the  increase  in  leaching  rate 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  theCommission's  Public  Reference 
Branch.  Room  3104. 941  North  Capitol  Street.^N.E.. 
Washington.  O.C  20426,  or  call  (202]  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  niail. 
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Commission,  and  are  available  for  public 

inspectioa. 

Lois  D.  Casfaeit, 

Secretaqr. 

IFR  Doc.  94-16224  Filed  7-1-94-  8:45  amt 

BILLING  COOe  6717-01-P 

[Docket  Na  CP94-1«1-000] 

Avoca  Natural  Gas  Storage;  Facility 
Design  Changes  for  the  Proposed 
Avoca  Gas  Storage  Field  Project  and 
Request  for  Comments  on 
Environmental  Issues 

June  27.  vam. 

Oh  June  3  and  17.  1994.  Avoca 
Natural  Gas  Storage  (Avoca)  filed  an 
updated  description  of  its  proposed 
Avoca  Gas  Storage  Field  Project,  in 
E)Dcket  No.  CP94^1€l-000.  Avoca's 
filing  contained  significant  design 
changes  in  the  proposed  storage  field 
project.  This  notice  updates  the  Federal 
Energy  Regulatory  Commission's  (FERC 
or  Commission )  "Notice  of  Intent  To 
Prepare  An  Environmental  Assessment 
for  the  Proposed  Avoca  Gas  Storage 
Field  Project  and  Request  for  Comments 
on  Environmental  Issues"  (NOT)  issued 
February  1,  W94. 

Summary  of  the  Proposed  Changes  in 
Facility  Design 

Avoca  proposes  the  following  changes 
iii  the  Avoca- Gas  Storage  Field  Project: 

•  new  locations  for  me  brine  disposal 
wells,  brine  disposal  pipeline,  water 
source  pipeline,  and  die  solution-mined 
cavern  wells; 

•  a  change  in  tiie  design  of  the  cavern 
system — instead  of  developing  10 
individual  caverns,  Avoca  would 
solution-mine  5  caverns  using  10  wells 
(2  wells  per  cavern);  and 

•  Avoca  proposes  to  increase  its 
solution-mining  rate  by  withdrawing  up 
to  3  million  gallons  of  water  per  day 
(2,000  gallons  per  minute),  rather  than 
limiting  Its  withdrawal  to  2  million 
gallons  of  water  per  day.  The  total 
leaching  period  for  all  five  caverns  is 
approximately  3  years. 

Avoca  has  moved  several  of  its 
proposed  facilities.  The  new  proposed 
location  of  these  facilities  is  shown  in 
appendix  T. '  Avoca  states  that  the 
proposed  changes  in  facility  locations 
are  a  result  of  negotiations  with  local 
landowrners. 

Avoca  proposes  the  change  in  cavern 
design  and  the  increase  in  leaching  rate 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  RCgiater.  Copies  are 
available  from  theCommission's  Public  Reference 
Branch.  Roam  3104^  94^1  North  Capitol  Street.,N.E., 
Washington.  D.C  20426,  or  call  (202J  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


to  reduce  the  time  required  to  solution- 
mine  the  proposed  caverns.  Avoca  states 
that  it  has  obllgation&to  have  certain, 
facilities  in  service  for  the  1996  winter 
heating  season.  Avoca  believes  that 
reducing  the  time  required  to  solution- 
mine  its  caverns  will  allow  it  to  place 
some  of  the  proposed  facilities  in 
service  for  the  1996  winter  heating 
season. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate-ef  Public  Convenience  and 
Necessity.  NEFA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping,"  The  main  goal  of  the 
scop'mg  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmentei  issues.  By  this  Notice  of 
Intent,  the  Comniisaion  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  taken  into  accouint  during 
thepreparation  of  the  EA. 

Tna  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlife 

•  endangered  and  threatened  species 

•  land  use 

•  cultural  resources 

•  air  quality  and  noise 

•  hazardous- waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independrait  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local'  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Additional  Environmental  Issued 

We  have  already  identified  several 
environmental'  issues  that  we  think 


deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
facilities  and  the  information  provided 
by  A"oca.  These  were  listed  in  the 
Commission's  February  1,  1994  NO! 

As  a  result  of  A.voca's  modified 
proposal,  the  following  additional 
environmental  issues  will  be  addressed: 

•  Avoca  proposes  to  use  up  to 
3,000.000  gallons  of  water  per  day  for 
the  solution-mining  process.  This  may 
have  an  impact  on  groundwater 
availability.  Testing  of  wells  in  the  local 
aquifers  indicates  that  the  water  supply 
recharges  up  to  14,600,000  gallons  of 
water  per  day. 

•  Avoca's  brine  disposal  pipelines 
would  cross  five  wetlands. 

•  Moving  the  facilities  to  the  new 
locations  may  have  an  impact  on 
cultural  resources. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  die  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  envirorunental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be. 

Please  follow  the  instructions  below 
to  ensure  that  your  comments  are 
received  and  preperly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  St..  NE., 
Washington.  E)C  20426; 

•  Reference  Docket  No.  CP94-T61- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Steven  G.  Grape.  EA  Project  N4anager, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  St.,  NE.  Room  7312. 
Washington.  D.C  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  July  14, 1994. 

If  you  wish  to  receive  a  copy  of  the  EA, 
you  should  request  one  from  Mr.  Grape 
at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor." 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
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Practice  and  Proce<  ure  (18  CFR 
385.214)  attached  as  appendix  2. 

The  date  for  filing » timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  niow  seeking  to  file 
late  interventions  n  lUst  show  good 
cause,  as  required  h  y  section 
385.214(b)(3).  w^hy  Jiis  time  Hmitation 
should  be  waived.  I  Invironmental  issues 


have  been  viewed  as 
intervention.  You  d  3 
intervenor  status  to  have  your  scoping 
comments  consider  ;d 


Additional  Questioi  is? 


Additional  infomlat 
proposed  project  is 
Steven  G.  Grape,  EA 
(202) 208-1046. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-16147  Fi 

BILUNG  CO06  6717-01-P 


ion  about  the 
tvailable  from  Mr. 
Project  Manager,  at 


d  7-1-94;  8.45  i 


(Project  No.  1922-008  Alaska] 


Ketchikan  Public  Utilities 
of  Final  Environmer  tal 


tie  I 


Fills 


Asses  sment 


lune27. 1994. 

In  accordance  wit  i 
Environmental  Pohc/ 
the  Federal  Energy 
Commission's 
regulations.  18  CFR 
486, 52  FR  47897) 
Hydropower  Licensing 
apphcation  for  a  new 
the  existing  Beaver 
Project,  located  on 
near  the  city  of 
Judicial  District  of 
Energy  Regulatory 
U.S.  Forest  Service 
District,  have  prepan  d 
Environmental 
the  project  that  analy  e 
potential  future  env 
of  the  existing  projec 
concluded  that  a 
with  appropriate 
measures,  would  not 
federal  action  signi 
quality  of  the  human 

Copies  of  the  FEA 
review  in  the  Public 
Room  3104,  of  the 
at  941  North  Capitol 
Washington,  DC  2042^ 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-S16142 
BILUMG  COOE  >717-01-M 


good  cause  for  late 
not  need 


;  Availability 
Assessment 


the  National 
Act  of  1969  and 
F  egulatory 
(Comiiission's) 

:  'an  380  (Order  No. 
Office  of 
has  reviewed  the 
major  license  for 
Hydroelectric 
Biaver  Falls  Creek 
Ketcl  ikan,  in  the  First 
A  aska.  The  Federal 
C(  mmission  and  the 
1  etchikan  Ranger 
a  Final 

(FEA)  for 
es  existing  and 
iiormiental  impacts 
and  has 
ppro  val  of  the  project, 
enh  mcement 

constitute  a  major 
fie  antly  affecting  the 
environment. 

available  for 
Reference  Branch, 
Co  nmjssion's  offices 
Street.  NE.. 


Filed  7-1-94;  8:45  am) 


[Project  21 14-024  Washington] 

Public  Utility  District  No.  2  of  Grant 
County;  Intent  to  Prepare  an 
Environmental  Impact  Statement  and 
to  Conduct  a  Scoping  Meeting 

Iune27,  1994. 

In  accordance  with  the  National 
Environmental  Pohcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR.  47910),  the 
Office  of  Hydropower  Licensing  has 
evaluated  four  dowmstream  fish  passage 
ahematives  addressed  in  the  Mid- 
Columbia  Proceeding  (Docket  No.  E- 
9569-003)  for  the  Priest  Rapids  Project. 
Staffs  initial  evaluation  of  the  proposed 
modifications  was  issued  on  May  25, 
1994.  in  an  environmental  assessment 
(EA).  The  June  3, 1994  transmittal  letter 
for  the  EA  stated  ovu-  intent  to  prepare 
an  environmental  impact  statement 
(EIS). 

A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  be  analyzed  by  staff  and 
considered  in  the  final  EIS.  Staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
decision. 

Scoping  Meetings 

To  obtain  information  from  the  public 
regarding  relevant  environmental  issues 
that  should  be  analyzed  in  the  EIS,  the 
Commission  will  conduct  two  public 
scoping  meetings.  The  first  scoping 
meeting  will  be  held  on  Monday  July 
25,  1994  in  Portland  Oregon,  at  the 
Portland  Building,  2nd  Floor 
Auditorium,  1120  SW  5th  Avenue,  from 
1  pm  to  5  pm.  The  second  scoping 
meeting  will  be  held  on  Wednesday  July 
27, 1994  in  Ephrata,  Washington  at  the 
City  of  Ephrata  Recreation  Center,  112 
Basin  Street  SW,  from  7:00  pm  to  11 
pm.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend. 

The  EA  will  be  considered  the  initial 
coping  document.  Copies  of  the  EA  have 
been  mailed  to  all  entities  who  have 
expressed  interest  in  this  proceeding. 
The  EA  is  also  available  in  the 
Commission's  Reference  and 
InformaUon  Center.  Room  3308,  of  the 
Commission's  offices  at  941  North 
Capitol  Street,  N.E.  Washington,  DC. 
20426  and  will  be  available  at  the 
scoping  meeting.  We  encourage  all 
interested  parties  to  read  the  EA  prior  to 
the  scoping  meeting. 

Objectives  ' 

At  the  meeting  the  staff  will:  (l) 
describe  the  range  of  issues  being 


considered  in  this  post-licensing 
proceeding  (2)  review  the  conclusions 
and  recommendations  in  the  EA;  (3) 
receive  input  from  meeting  participants 
on  the  alternatives  considered  in  the 
EA;  (4)  identify  any  additional  issues 
that  should  be  included  in  the  EIS;  and 
(5)  obtain  any  additional  information 
that  any  entity  feels  should  be 
considered  during  the  preparation  of  the 
EIS. 

Procedures 

The  scoping  meeting  will  be  recorded 
by  a  stenographer  and  all  statements 
(oral  and  written)  will  become  part  of 
the  Commission's  public  record  for  this 
proceeding.  Interested  persons  who  are 
-  unable  to  attend,  or  do  not  choose  to 
speak  at  the  scoping  meeting,  may 
submit  vwitten  statements  for  inclusion 
in  the  public  record.  All  written 
comments  must  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capital  Street 
N.E.,  Washington,  DC  20426,  on  or 
before  August  30, 1994. 

All  written  correspondence  should 
clearly  show  on  the  first  page  of  each 
document  the  following  caption:  Priest 
Rapids  Project,  FERC  Project  No.  21 14- 
024. 

Further,  please  note  the  Commission's 
Rules  of  Practice  and  Procedure, 
requires  all  entities  to  file  an  original 
and  eight  copies  of  any  filing  with  the 
Commission.  Parties  filing  documents 
must  also  serve  the  documents  on  each 
person  whose  name  is  on  the  official 
service  list. 

For  further  information,  please 
contact  Timothy  Welch  at  (202)  219- 
2666. 

Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  94-16144  Filed  7-1-94;  8:45  am) 

BILLING  COOE  6717-01-M 


[Project  No.  2197-016  Nortt»  CarollnaJ 

Yadkin,  Inc.;  notice  of  availability  of 
environmental  assessment 

Issued:  June  28,  1994. 

In  accordance  with  the  National 
Environmental  Pohcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  486, 
52  FR  47897),  the  Conunission's  Office 
of  Hydropower  Licensing  has  reviewed 
a  non-project  use  of  project  lands 
application  for  the  Yadkin  Hydropower 
Project,  No.  2197-016.  The  Yadkin 
Project  is  located  on  the  Yadkin/Pee  Dee 
River  in  Stanly  and  Montgomery 
Counties,  North  Carohna.  The 
application  is  for  approval  to, build  a 


marina  on  the  Narrows  Reservoir.  An 
Environmental  Assessment  (EA)  was 
prepared  for  the  apphcation.  The  EA 
finds  that  approving  the  application 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  PubHc  Reference  Branch. , 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washirigton,  DC  20426. 

Please  submit  any  comments  within 
•   20  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary.  Federal 
Energy  Regulatory  Commission.  825    . 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  Please  affix  Project  No.  2197- 
016  to  all  comments.  For  further 
information,  please  contact  Steve 
Hocking  at  (202)  219-2656. 
Lois  0.  Cashell, 
Secretary. 

IFR  Doc.  94-16150  Filed  7-1-94:  8:45  am) 
BILLING  CODE  6717-01-M 

[Project  Nos.  2543-037.  et  al.] 

Hydroelectric  Applications  Montana 
Power  Company,  et  al.];  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Amendment 
of  License.  '  . 

b.  Project  No.:  2543-037. 

c.  Date  Filed:  April  2Q.  1994. 

d.  Applicant:  The  Montana  Power 
Company. 

e.  Name  of  Project:  Milltown. 

f.  Location:  On  the  Clark  Fork  River 
in  Missoula  County,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§791(a)-825(r). 

h.  Applicant  Contact:  Michael  P. 
Manion,  The  Montana  Power  Company. 
40  East  Broadway.  Butte.  MT  59701. 
(406)  723-5421  (Ext.  72456). 

Brian  J.  McManus.  Reid  &  Priest. 
Market  Square,  701  Pennsylvanfa 
Avenue,  NW..  Washington,  fX:  20004, 
(202) 508-4201. 

i.  FERC  Contact:  Regina  Saizan.  (202) 
219-2673. 

j.  Comment  Date:  July  29. 1994. 

k.  Description  of  the  Request:  The 
licensee  requests  that  its  license  be 
amended  to  extend  the  expiration  date 
of  the  license  five  years,  from  December 
31,  1999  to  December  31.  2004. 


marina  on  the  Narrows  Reservoir.  An 
Environmental  Assessment  (EA)  was 
prepared  for  the  apphcation.  The  EA 
finds  that  approving  the  application 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. , 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
VVashirigton.  DC  20426. 

Please  submit  any  comments  within 
■   20  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary.  Federal 
Energy  Regulatory  Commission.  825    . 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  Please  affix  Project  No.  2197- 
016  to  all  comments.  For  further 
information,  please  contact  Steve 
Hocking  at  (202)  219-2656. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-16150  Filed  7-1-94:  8:45  am] 
BILLING  CODE  6717-01-M 

[Project  Nos.  2543-037.  et  al.] 

Hydroelectric  Applications  Montana 
Power  Company,  et  al.];  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Amendment 
of  License.  .    '  . 

b.  Project  No.:  2543-037. 

c.  Date  Filed:  April  2Q.  1994. 

d.  Applicant:  The  Montana  Power 
Company. 

e.  Name  of  Project:  Milltown. 

f  Location:  On  the  Clark  Fork  River 
in  Missoula  County,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(aj-825(r), 

h.  Applicant  Contact:  Michael  P. 
Manion,  The  Montana  Power  Company. 
40  East  Broadway,  Butte.  MT  59701. 
(406)  723-5421  (Ext.  72456). 

Brian  J.  McManus,  Reid  &  Priest. 
Market  Square,  701  Pennsylvanfa 
Avenue.  NW.,  Washington.  DC  20004. 
(202)  508-4201. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Comment  Date:  July  29.  1994. 

k.  Description  of  the  Request:  The 
licensee  requests  that  its  license  be 
amended  to  extend  the  expiration  date 
of  the  license  five  years,  from  December 
31,  1999  to  December  31.  2004. 
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1  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl . 
andD2. 

2a.  Type  of  Application:  Major 
License  (Notice  of  Tendering). 

b.  Project  No.:  11077-001. 

c.  Date  filed:  May  31, 1994. 

d.  Applicant:  Alaska  Power  and 
Telephone  Company. 

e.  Name  of  Project:  Goat  Lake. 

f.  Location:  At  the  existing  Goat  Lake. 
near  Skagway,  Alaska.  Sections  10. 11. 
14,  15,  and  16.  Township  27  South, 
Range  60  West,  CRM. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16USC§§791(a)-825(r) 

h.  Applicant  Contact:  Mr.  Robert  S. 
Grimm,  President  Alaska  Power  & 
Telephone  Co.  P.O.  Box  222,  Port 
TouTisend,  WA  98368  (206)  385-1733 

i.  FERC  Contact:  James  Hunter  (202) 
219-2839 

j.  Brief  Description  of  Project:  The 
proposed  project  will  consist  of  a 
siphon  intake  extending  into  Goat  Lake, 
a  penstock,  and  a  powerhouse  with  an 
installed  capacity  of  4.0  megawatts,  a 
tailrace  discharging  flows  into  the 
Skagway  River,  and  a  transmission  line 
connecting  to  an  existing  distribution 
line  at  Clifton. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106.  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 

1.  In  accordance  with  section  (b)(7)  of 
the  Commission's  regulations,  if  any 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate,  factual  basis 
for  a  complete  analysis  of  this 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  together  with  justification 
for  such  request,  not  later  than  60  days 
from  the  filing  date  and  serve  a  copy  of 
therequest  on  the  Applicant. 

3a.  "Type  of  Application:  Declaration 
of  Intention. 

b.  Docket  No.:  D194-2-000. 

c.  Date  Filed:  June  2,  1994. 

d.  Applicant:  Gary  Kratzman. 

e.  Name  of  Project:  Kratzman-Zebold 
Hydro. 

f.  Location:  Unnamed  Creek,  tributary 
to  Oyster  Creek.  T.  36.  N.,  R.  3  E.,  sec. 
4,  SEV4SVVV4  Skagit  County. 
Washington. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C. 
§817(b). 

h.  Applicant  Contact:  Gary  Kratzman. 
Kratzman-Zebold  Hydro.  P.O.  Box  52. 
Bow.  WA  98232,  (206)  428-9645. 

i.  FERC  Contact:  Hank  Ecton.  (202) 
219-2678. 


j.  Comment  Date:  July  28,  1994. 

k.  Description  of  Project:  The 
proposed  project  will  consist  of:  (1)  a 
1.400-foot-long.  2-inch  diameter 
pipeline  from  an  unnamed  creek;  (2)  a 
7-kilowatt  Pelton  wheel,  connected  to 
the  water  supply  for  two  residences;  and 
(3)  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatorv 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  the  project:  (1) 
would  be  located  on  a  navigable 
waterway;  (2)  would  occupy  or  affect 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utilize  surplus 
water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantl\ 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Purpose  of  Project:  Applicant 
intends  to  use  all  energy  produced  on- 
site.  No  other  power  source  is  available 
for  3-5  miles. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
and  D2. 

4a.  Type  of  Application:  Original 
License  for  Minor  Project. 

b.  Project  No.:  11285-001. 

c.  Date  filed:  February  25,  1993. 

d.  Applicant:  Casitas  Municipal  Water 
District  (Casitas  District),  Oak  View. 
Cahfomia. 

e.  Name  of  Project:  Lake  Casitas 
Power  Recovery  Facility. 

f  Location:  On  Bureau  of 
Reclamation's  existing  pipeline  between 
its  Casitas  dam  and  its  water  treatment 
plant,  near  the  City  of  San  Buena 
Ventura,  in  Ventura  County,  California, 
on  0.38  acre  of  land  owned  by 
Reclamation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  John  J. 
Johnson,  General  manager.  Casitas 
Municipal  Water  District,  1055  Ventura 
Avenue,  Oak  View,  CA  93022,  (805) 
649-2251. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri,  P:E.  (202)  219-2847. 

j.  Deadline  Date:  Deadhne  for  filing 
Interventions,  Protests,  Comments. 
Recommendations,  Terms  and 
Conditions  (see  attached  paragraph  D4). 
and  also  for  filing  Written  Scoping 
Comments  [see  item  (1)  below] — 60  days 
from  issuance. 
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k.  Status  of  Envi  romnental  Analysis: 
The  application  is  ready  for 
environmental  ana  Jysis  at  this  time — 
paragraph  D4  below. 

1.  Intent  To  Prep  are  An  Environmental 
Assessment  And  L  ivitation  For  Written 
Scoping  CoHiment  i:  The  Commission 
staff  fstafl)  intends  to  prepare  an 
Environmental  As;  »ssraent  (EA)  on  the 
hydroelectric  proj<  ct  in  accordance  with 
the  National  Bivir  mmental  PoHcy  Act. 
The  EA  will  object  vely  consider  both 
site-specific  and  ct  imulative 
environmental  imf  acts  of  the  project 
and  reasonable  ah*  matives  and  tvill 
inchide  economic,  finaacial.  and 
engineering  analys  ?s. 

A  draft  EA  will  I  e  issued  and 
circulated  for  revie  vr  by  all  interested 
parties.  All  timely  iled  comments  on 
the  draft  EA  will  b<  f  analyzed  by  the 
staff  and  considers  i  in  the  final  EA.  The 
staffs  conclusions  md 
recommendations  i  rill  then  be  : 

presented  for  coasi  lieration  of  the 
•    Coounission  in  reai  :bing  its  firial 
licensing  decision. 

Scoping:  interest  id  individuals, 
orpuiizatians.  and  tgencies  with 
environmental  expi  srtise  are  invited  to 
assist  the  staff  in  id  sntifying  the  scope 
of  environmental  is  aies  that  should  be 
analyzed  in  the  EA  hy  submitting 
written  scoping  cor  iments.  To  help 
focus  those  cnmne  its.  a  scoping 
document  outlinin<  subject  areas  to  be 
addressed  in  the  EJ  will  be  mailed  to 
agencies  tna  inter&  *ed  individuals  on 
the  Commission  mc  iling  list.  Copies  oi 
the  scoping  dociuni  nt  may  also  be 
requested  from  lb©  aaft 

Persons  who  bav(  i  views  on  the  issues 
or  information  rele\  ant  to  the  issues 
may  submit  written  statements  for 
inclusion  In  the  pul  lie  record.  Those 
written  comments  s  iould  be  filed  with 
the  Secretary.  Fedei  al  Energy  Regulatory 
Commission.  825  N  >rth  Capitol  Street. 
NE.,  Washington,  D  :  20426.  by  the 
deadline  date  show  i  in  item  (j)  above. 
All  written  correspc  ndence  should 
clearly  show  the  kA  owing  caption  on 
the  first  page:  Lake  ( lasitas  Power 
Recovery  Facility.  F  iRCNo.  11285 
Intervenors  are  re  oinded  of  the 
Commission's  Rules  of  Practice  and 
I^rocedure  requiring  parties  filing 
documents  with  the  Commission  to 
serve  a  copy  of  the  c  ocument  on  each 
person  whose  name  appears  on  the 
official  service  list.  1  'urther.  if  a  party  or 
interceder  files  comi  t>ents  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  th«.t  may  ai&ct  the 
responsibihties  of  a  Particular  resource 
agency,  they  must  aso  serve  a  copy  of 
the  document  oo  that  resource  agency, 
m.  Description  of  Project;  The  project 
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distribution  system  originating  from 
Lake  Casitaa.  would  consist  of:  (1)  a  319- 
foot-long,  54- inch-diameter  concrete 
penstock;  (2)  a  72-k>ot-loDg.  34-&K)t- 
vride  concrete  powerhouse,  containing 
two  turbine-generatoi  units  with  a  total 
installed  capacity  of  14)00  Kw,  and  (3) 
a  68-foot-lcHig,  54-inch-diameter  outlet 
pipe  to  carry  the  turbine  discbarge  to 
the  non-project  water  treatDMBl  plant. 

n.  Purpose  of  Project:  Flower  generated 
at  the  project  will  be  used  by  the 
applicant  to  off-set  part  of  the  power 
requirements  at  the  treatroeni  plant  aiKf 
the  adjacent  Rincon  Pump  Plant. 

o.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9. 
Bl  and  CM. 

p.  Available  Locations  of  Apphcation: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  I*ublic  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104.  Washington.  DC  20426,  or  by 
calHng  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

5a.  Type  of  Application:  PreKminary 
PCTmit. 

b.  Project  No.:  11485-OGO. 

c.  Date  Filed:  June  1. 1994. 

d.  Applicant:  North  American  Hj'dro, 
toe. 

e.  Name  of  Project:  Delhi  MilWam 
Hydro  Project. 

f.  Locaticm:  On  the  Maquoketa  River 
near  Delhi,  in  Delaware  County,  Iowa. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  §§  791fa)-825fr). 

h.  Applicant  Contact:  Mr.  Loyal  Cake, 
North  American  Hydro,  Inc.  P.O.  Box 
167,  Neshkoro,  Wl  54960.  f414)  293- 
4628. 

i.  FERC  Ccntact:  Ed  Lee  (202)  219- 
2809. 

t  Comment  Date:  AugusI  15,  1994. 
.  Etescription  of  Pro^:  The 
proposed  project  would  coiMist  ofc  |1) 
an  existing  earth  filled  dam 
approximately  58.5  feet  hi;;h  and  700 
feel  long;  (2)  an  existirjg  50-acre 
reservoir  with  a  maximum  storage  of 
880  acre-feet  at  pool  elevation  896  feet 
MSL;  (3)  a  powerhouse  containing  two 
generating  units  for  a  total  installed 
capacity  of  1425  kW;  (4)  a  proposed  1.5- 
kV  or  equivalent  transmission  line;  and 
(5)  appurtenant  facilities.  The  applicant 
estimates  that  the  average  annual 
generation  would  be  3,300  MWh.  The 
cost  of  the  work  to  be  performed  under 
the  permit  by  the  applicant  would  be 
$70,00a  The  existing  dam  and 
structures  are  o^^-ned  by  the  Lake  Delhi 
Recreation  Assodation,  RJL2.  Delhi. 
Iowa  52223. 


L  Purpose  of  Pn^ect  The  aj^hcant 
anticipates  that  the  power  generated 
will  tie  sold  to  a  ikearby  utility  company 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs;  AS,  A7, 
A9,  AlO,  B,  C  and  02. 

6a.  Type  of  Application:  PrelimiBaxy 
Permit. 

b.  Project  No.:  11483-000. 

c  Date  filed:  May  27. 1994. 

d.  AppHcant:  James  G.  Ordway. 

e.  Name  of  Project:  Glenv«xK^ 
Hydroelectric  Project. 

f.  Location:  At  the  Khckitat  Salmon 
Hatchery,  on  fiidian  Ford  Springs  « 
.and  Wonder  Springs,  near  the  fown  of 
Glenwood,  in  Klickitat  County, 
Washingtwi. 

g.  Filed  Pursuant  toe  Federal  Power 
Act.  16  U.S.C  §  791fa>-«25(r). 

h.  Applicant  Contact:  Albert  Liou, 
P.E.,  Harza  Engineering.  hic„  2353 
130th  Avenue  N.EU  Sui»e  200.  PX>.  Box 
C-96900.  Bellevue,  Washington  96005, 
(206) 882-2455. 

i.  FERC  Contact:  Mr.  Michael 
StrzeleckJ,  (202)  219-2827. 

j.  Comment  Date:  August  27. 1994. 

k.  Description  of  Project:  The 
proposed  project  would  include  two 
developments.  The  first  development 
would  consist  of:  (1)  a  small  existing 
diversion  structure  on  Indian  Ford 
Springs  #1 ;  (2)  an  existing  1,200- foot- 
long,  19-inch-diametBr  penstock;  |3)a 
powerhouse  with  an  installed  capacity 
of  140  kW;  (4)  a  150-foot-!ong 
transmission  line  intereonnectJr»g  with 
an  existing  Klickitat  County  PUD 
transmission  line;  and  (5)  appurtenant 
facilities. 

The  second  development  would 
consist  of:  (1)  a  small  existing  diversion 
structure  on  Wonder  Springs;  (2)  an 
existing  1,1 00-foot-long.  24-inch- 
diaraeter  penstock;  (3)  a  powerhouse 
with  an  installed  capacity  of  50  kW;  t4) 
a  900-foot-Iong  transmission  line 
interconnecting  with  an  existing 
Klickitat  County  PUD  transmission  line; 
and  (5)  appurtenant  facilities. 

All  existing  fadlities  are  owned  by 
the  Washington  Department  of  Fish  and 
Wildlife.  No  new  access  roads  will  be 
needed  to  conduct  the  studies. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,Al0,B.C.andD2. 

7a.  Type  of  Appfication:  PreKminary 
Permit. 

b.  Project  No.:  P-1 1487-000. 

c.  Date  Filed:  June  14,  1994. 

d.  Aj^hcant:  N.E.W.  >ty(ko,  Inc. 

e.  Name  of  Project:  Vulcan  Hydro 
Project. 

f.  Locatidn:  Cfet  the  Pox  River  near 
Appleton.  in  Outagamie  Couitfy, 
WisctHisitL 

g.  Filed  Pursuant  to:  Fedenl  Porver 
Act,  16  U.S.C  §§791{a)-825{r). 


h.  Applicant  Contact:  Mr.  Charles 

Alsberg.  N.E.W.  Hydro,  Inc..  P.O.  Box  A 
167,  Neshkoro,  WI  54960.  (414)  293- 

4628.'  \ 

i.  FERC  Contact:  Ed  Lee  (202)  219-  C 
2809. 

j.  Comment  Date:  August  29.  1994.  2 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 

existing  U.S.  Army  Corps  of  Engineers'  N 

Upper  Dam  and  Reservoir,  and  would  U 

consist  of:  (1)  an  existing  600-foot-long  a 

and  50-foot- wide  power  canal;  (2)  the  u 

X'ulcan  powerhouse  housing  two  S 

generating  units  for  a  total  installed  o 

capacity  of  900  kW;  (3)  a  new  450- foot-  v^ 

long  tailrace;  (4)  a  short  transmission  o 

line;  and  (5)  appurtenant  facilities.  The  bi 

applicant  estimates  that  the  average  S 
annual  generation  would  be  3,300 

MWh.  The  cost  of  the  work  to  be  fc 

performed  under  the  permit  by  the  aj 

applicant  would  be  $70,000.  The  g, 
e.Kisting  powerhouse  is  owned  by 
Wisconsin  Electric  Power  Company,  231 

West  Michigan,  Milwaukee.  WI  53201 .  1' 

1.  Purpose  of  Project:  The  applicant  ^^ 

anticipates  that  the  power  generated  ^ 

will  be  sold  to  a  nearby  utility  company.  ^I 

m.  This  notice  also  consists  of  the  P' 

following  standard  paragraphs:  A5,  A7.  d' 

.A9,  AlO,  B,  C,  and  02.  ir. 

8a.  Type  of  Application:  Surrender  of  Si 

License.  al 

b.  Project  No.:  2794-004.  cc 

c.  Date  filed:  June  16.  1994  la 

d.  Applicant:  Silver  King  Limited.  di 

e.  Name  of  Project:  Warren  Hydro  ai 
Project.  pj 

f.  Location:  Warren  Creek.  Idaho  gc 
County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power  ^j^ 
Act  16  U.S.C.  §§  791(a)-825(r).  fo 

h.  Applicant  Contact:  David  pj 

Hammerquist,  Ringert  Clark.  Chartered  g. 

Lawyers,  455  South  Third  Street.  P.O.  jj] 

Box  2773,  Boise.  Idaho  83701 .  (208)  q 
342-4591. 

i.  FERC  Contact:  Etta  Foster,  (202) 
219-2679. 

j.  Comment  Date:  August  11. 1994. 

K.  Description  of  Proposed  Action: 
Silver  King  Limited  has  decided  to 

surrender  the  license  for  the  Warren  ^f 
Hydro  Project  because  of  economic 

reasons.  P^ 

1.  This  notice  also  consists  of-the  ?' 

following  standard  paragraphs:  B.  Cl.  ^° 

and  D2.  an 

9a.  Type  of  Application:  Plan  to 

Monitor  Recreation  Use  and  Demand..  ^^ 

b.  Project  No:  2916-015.  ^^ 

c.  Date  Filed:  January  10, 1994.  de 

d.  Applicant:  East  Bay  Municipal  thi 
Utility  District.  sp 

e.  Name  of  Project:  Lower  Mokelumne  pa 
Project.  CO 

f.  Location:  Mokelumne  River,  no 
Amador,  Calaveras,  and  San  Joaquin  ap 
Counties,  California.  no 
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h.  Applicant  Contact:  Mr.  Charles 
Alsberg,  N.E.W.  Hydro,  Inc..  P.O.  Box 
167,  Neshkoro.  WI  54960,  (414)  293- 
4628.' 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

i.  Comment  Date:  August  29.  1994. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Upper  Dam  and  Reservoir,  and  ivould 
consist  of:  (1)  an  existing  600-foot-long 
and  50-foot-wide  power  canal;  (2)  the 
X'ulcan  powerhouse  housing  two 
generating  units  for  a  total  installed 
capacity  of  900  k\V;  (3)  a  new  450- foot- 
long  tailrace;  (4)  a  short  transmission 
line;  and  (5)  appurtenant  facilities.  The 
applicant  estimates  that  the  average 
annual  generation  would  be  3,300 
MWh.  The  cost  of  the  work  to  be 
performed  under  the  permit  by  the 
applicant  would  be  $70,000.  The 
existing  powerhouse  is  owned  by 
Wisconsin  Electric  Power  Company,  231 
West  Michigan,  Milwaukee,  WI  53201. 

I.  Purpose  of  Project:  The  applicant 
anticipates  that  the  power  generated 
will  be  sold  to  a  nearby  utility  company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
.A9,  AlO,  B,  C,  and  D2. 

8a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  2794-004. 

c.  Date  filed:  June  16,  1994 

d.  Applicant:  Silver  King  Limited. 

e.  Name  of  Project:  Warren  Hydro 
Project. 

f.  Location:  Warren  Creek,  Idaho 
County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  David 
Hammerquist,  Ringert  Clark,  Chartered 
Lawyers,  455  South  Third  Street.  P.O. 
Box  2773.  Boise.  Idaho  83701,  (208) 
342-4591. 

i.  FERC  Contact:  Etta  Foster.  (202) 
219-2679. 

i.  Comment  Date:  August  11, 1994. 

K.  Description  of  Proposed  Action: 
Silver  King  Limited  has  decided  to 
surrender  the  hcense  for  the  Warren 
Hydro  Project  because  of  economic 
reasons. 

1.  This  notice  also  consists  of-the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

9a.  Type  of  Application:  Plan  to 
Monitor  Recreation  Use  and  Demand.. 

b.  Project  No:  2916-015. 

c.  Date  Filed:  January  10, 1994. 

d.  Applicant:  East  Bay  Municipal 
Utility  District. 

e.  Name  of  Project:  Lower  Mokelumne 
Project. 

f.  Location:  Mokelumne  River, 
Amador,  Calaveras,  and  San  Joaquin 
Counties,  California. 


g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-B25(r). 

h.  Applicant  Contact:  Mr.  John  A. 
Myers,  375  Eleventh  Street.  Oakland, 
CA  94623,  (510)  287-1121. 

i.  FERC  Contact:  Patti  Pakkala,  (202) 
219-0025. 

j.  Comment  Date:  August  11. 1994. 

k.  Description  of  Project:  East  Bay 
Municipal  Utility  District,  licensee  for 
the  Lower  Mokelumne  Project,  requests 
approval  of  a  plan  to  monitor  recreation 
use  and  demand  at  the  South  Camanche 
Shore  Recreation  Area.  The  data 
obtained  by  monitoring  use  and  demand 
would  complement  the  recreational 
opportunities  and  facilities  currently 
being  offered  at  the  South  Camanche 
Shore  location. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
and  D2. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  appUcation  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  appUcation  must 
conform  with  18  CFR  4.30  (b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 


appUcation  allows  an  interested  person 
to  file  the  competing  appUcation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  Ucense 
appUcation  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  appUcant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
appUcation  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preUminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  wrill  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  aa  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  spt\-:iried 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Inter\ene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210. 
385.211.  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  appUcation. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
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TO  FILE COMPEl ING  APPUCATIOW". 
•  COMPETLNG  AP  :>UCATiON  *. 
"PROrEST".  "MOTION  TO 
INTERVENE",  as  applicabie.  aiwi  the 
Project  Number  o|lhe  particular 
appiication  to  which  the  Sling  refers. 
Any  of  the  above-i^med  documenta 
must  be  fikd  by  ptovidiEg  the  original 
and  the  number  ol  copies  provided  by 
the  Commission's  tegulations  toe  The 
Secretary.  FederalEnergy  Reguktoiy 
Commission.  ft2S  Nuth  Capitol  Street. 
NE.,  VVashiogton,  tc  20426.  An 
additional  copy  must  be  sent  to 
Directoc,  Division  bl  Project  Review. 
Federal  Eztergy  Refulatory  Commissioa, 
Room  1027.  at  the  above-mectioned 
address.  A  copy  ci£any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  als^  be  served  upon  each 
representative  of  tike  Apphcant 
specified  in  the  particular  application. 
Cl.  Filir>g  and  Service  of  Responsive 
IDocuments — ^Any  ^ngs  must  bear  in 
all  capital  letters  the  title 
•COMMENTS",     I 

"RECOMMENDAlJK»*S  FC»  TERMS 
AND  CONDITIONS", ' 'PROTEST".  OR 
"MOTION  TO  INTERVENE",  ss 
applic^le,  and  thq  Proiect  Number  of 
the  particular  application  to  which  the 
filing  reiers.  Any  of  the  above-named 
documents  must  b<  filed  by  providing 
the  anginal  and  th4  number  of  copies 
provided  by  the  Ccfmnission's 
regulations  to;  The  Secretary.  Federal 
Energy  Regulatcsy  Commission,  825 
North  Ca^Rtol  Street,  NE..  Washington. 
DC  20426.  A  copy  Af  any  motion  to 
intervene  must  t^s^  be  served  upon  each 
representative  of  tije  Apphcant 
specified  in  the  pa*icular  appbcatJOTi. 

D2.  Agency  Comtncnts — Federal, 
state,  and  local  agettcies  are  invited  to 
file  comments  on  t^e  described 
apphcation.  A  cop^f  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Apphcant  If  an  agency  does 
not  file  comm«ita  ^thin  the  time 
specified  for  filing  Comments,  it  will  be 
presumed  to  have  rK>  comment?.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant's  representatives. 

E>4.  Filing  and  Service  of  Responsive 
Documents — ^The  appfication  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commissioo  »s  requesting 
comments,  reply  cfiinments, 
recommeodationa,  |erms  and 
conditions,  and  preecriptions. 

The  Commisiion  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  Isec 
Order  No.  S33  issu^  May  S.  1991,  56 
FR  2310B.  May  20. 1991 )  that  all 
comments,  recommendations,  terms  and 
conditions  and  preacriptjoos  concerning 
the  application  be  £lkd  with  the 
Commission  within^  60  days  from  the 
issuance  date  of  thii  notice  (August  15, 


1994  kvPro^  No;  I12a5-«>1>.  All 
reply  comments  must  bs  filed  with  the 
ComraissiGn  within  lOS  day*  frfun  the 
date  oi  tl^s  aotica  (September  28. 1994 
for  Project  Na  11285-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordancA  with  18 
CFR  385J2008. 

All  filings  must  f  J)  bear  In  all  capital 
letters  the  title  "PfJOTEST",  "MOTION 
TO  INTER  VENE",  "NOTICE  OF 
LNTENT  TO  FILE  COMPETING 
APPLICATION."  "COMPETING 
APPLICATION,-  "COMTVfENTS.- 
"REPLY  COMMENTS, ' 
"RECOMMENDATlQNSw"  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  proved  nomber  of  the  ^^hcation  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  die  requirements  oi  18  CFR 
385.2001  through  385.2G05.  All 
comments,  reconmrendatloira,  terms  and 
conditions  or  prescriptions  must  xX 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  die  application  directly  ftom 
the  applicant.  Any  of  these  doc\iments 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulationa  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commis&ion.  825  North  Capitol  Street. 
NE..  Washington.  DC  2tM26L  An 
additional  copy  must  be  seat  to 
Director,  IDivision  of  Project  Review. 
Office  of  Hydropower  Licensii^ 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  ^K>ve  address.  A 
copy  of  any  protest  or  motiosi  to 
intervene  must  be  served  upon  each 
representative  of  the  a^^Hcant  specified 
in  the  periicular  application.  A  copy  of 
all  other  filings  in  reference  \o  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  Ust  prepared  by  the 
Commmission  in  this  proceeding  with 
18  supervisors  in  accordance  wth  18 
CFR  4.34(b)  and  3a5.20ia 

Dated:  )une2».19»L 
Lois  D.  CaibcUL 
Secretary. 
fFR  Doc.  9*-l«i222  Piled  7-1-94;  8:45  amf 
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[Doci«»  Mo.  CP94-6t>-000,  at  aLJ 

Transcontinental  Gas  Pipe  Line 
Corporation,  et  al.;  Natural  Gas 
Certificate  Filings 

June  27,  1994. 

Take  notice  that  the  following  Rfings 
have  been  made  with  the  Commissioa: 

1>  Transcontinental  Gas  Pipe  Line 
Corporatiao 

(Docket  Na  CPg4-€19-00Or 

Take  notice  that  on  June  21. 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPIJ.  P.O.  Box  1396. 
Houston,  Texas  77251.  filed  in  Dociet 
Na  CP94-619-00Q  an  application 
pursuaiit  to  Section  7  Cb)  of  the  Natural 
Gas  Act  Car  perraission  and  approval  to 
abandon  a  transportation  service  for 
Fhiblic  Service  Electric  &  Gas  Company 
(PSE&G).  which  was  authorized  in 
Docket  No.  CP79-389.  as  amended,  all 
as  more  fully  set  faith  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

TGPL  proposes  to  abandon  firm  and 
interruptible  transportation  carried  out 
tmder  its  Rate  Schedule  X-Z22  for 
PSE&G.  TCS'L  i&  authorized  to  transport 
up  to  75,000  dt  equivalent  of  natural  gas 
per  day  (or  a  greater  amount  if  mutually 
agreed  upon)  on  an  interruptible  basis 
for  PSE&G  and  vp  to  6,600  dt  equivalent 
of  natural  gas  per  day  oo  a  firm  basis. 
Both  firm  and  intesnqidbike  services 
were  for  transportation  from  (Ashore 
and  onshore  Louisiana  to  various 
delivery  points  in  New  Jersey.  PSEAG 
has  notified  TGPL  of  its  intent  to 
terminate  the  service  under  Rate 
Schedule  X-222  with  an  effeetivB'  date 
of  June  22, 1994.  Yi  is  stated  that  the 
service  proposed  for  abandonment 
would  be  replaced  by  TGPL's  existing 
Part  284  transportation  on  an 
interruptible  service  under  TGPL's  Rate 
Schedule  IT.  ft  is  asserted  that  PSE&G 
can  receive  equivalent  service  this  way 
with  the  same  quaKty  and  flexibility  as 
other  Rate  Schedule  IT  shippers. 

Comment  date:  July  18. 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  ANK  npelBte  Company  Cdkimfaia 
Gulf  TransmissMiB  Compaofy 

Docket  No.  CP94-^3-000 

Take  notice  that  on  June  22, 1994, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit,  Michigan 
48243,  and  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf).  P.  Q  Box 
1273,  Charleston.  West  Virginia  25325, 
filed  in  Docket  No.  CP94-623-000,  a 
joint  appbc^on  ptursuanl  to  Section 
7(b)  of  the  Natural  Gas  Act  and  Part  157 
of  the  Commission's  Regulations  far  an 


order  permitting  and  approving  the 
abandonment  of  a  natural  gas  exchange 
service  known  .as"  ANR's  (formerly 
Michigan  Wisconsin  Pipe  Line 
Company)  Rat©  Schedule  X-39  and  as 
Columbia  GulFs  Rate  Schedule  X-15.  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

ANR  and  Columbia  Gulf  state  that  this 
exchange  service,  authorized  by  an 
October  26, 1973,  order  in  Docket  No. 
CP74-39,  provides  for  an  exchange  to 
take  place  when  a  shortage  of  gas  exists 
on  either  company's  system,  which 
could  be  alleviated  by  deliveries  of  gas 
from  the  system  of  the  other  company. 
ANR  and  Columbia  Gulf  state  the  points 
of  exchange  are  at  an  interconnection  in 
Eugene  Island  Block  250,  off-shore 
Louisiana,  and  at  an  interconnection 
near  Calumet,  St.  Mary  Parish, 
Louisiana.  ANR  and  Columbia  Gulf 
maintain  there  is  no  abandonment  of 
any  focihties  pursuant  to  the  instant 
application. 

ANR  and  Columbia  Gulf  relate  that  on 
August  17. 1993,  Columbia  Gulf  gave 
ANR  written  notice  of  its  intention  to 
terminate  the  exchange  service. 

Comment  date:  July  18, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Texas  Eastern  Transmission 
Corporation 

(Docket  No.  CP94-624-000) 

Take  notice  that  on  June  23,  1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  540  Westheimer  Court, 
Houston,  Texas  77056-5301,  filed  in 
Docket  No,  CP94-624  a  request 
pursuant  to  §  §  157.205  and  157.211  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  (18  CFR  157.205. 
and  157.21 1)  for  authorization  to 
construct  a  new  delivery  point  to  enable 
Texas  Eastern  to  deliver  natural  gas  to 
G.ATX  Terminals  Corporation  (GATX), 
end  user.  It  is  stated  that  it  would 
enable  Texas  to  make  natural  gas 
deliveries  to  G.^TX  imder  Texas 
Eastern's  blanket  certificate  issued  on 
November  5, 1982  in  Docket  No.  CP82- 
535-000,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

Pursuant  to  Section  157.211  of  the 
Commission's  regulations,  Texas 
Eastern  requests  authorization  to  install 
a  new  delivery  point  in  order  to  deliver 
natural  gas  under  the  agreement 
covering  service  for  GATX  under  Rate 
Schedule  IT-1  of  Texas  Eastern's  FERC 
Gas  Tariff,  Volume  No.  1,  and  that  Texas 
Eastern's  existing  tariff  does  not  prohibit 
the  additional  volumes.  Texas  Eastern 
states  that  the  peak  and  average  day 
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order  permitting  and  approving  the 
abandonment  of  a  natural  gas  exchange 
service  known  .as"  ANR's  (formerly 
Michigan  Wisconsin  Pipe  Line 
Company)  Rate  Schedule  X-39  and  as 
Columbia  Gulfs  Rate  Schedule  X-15.  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

ANR  and  Columbia  Gulf  state  that  this 
exchange  service,  authorized  by  an 
October  26, 1973,  order  in  Docket  No. 
CP74-39,  provides  for  an  exchange  to 
take  place  when  a  shortage  of  gas  exists 
on  either  company's  system,  which 
could  be  alleviated  by  deliveries  of  gas 
from  the  system  of  the  other  company. 
ANR  and  Columbia  Gulf  state  the  points 
of  exchange  are  at  an  interconnection  in 
Eugene  Island  Block  250,  off-shore 
Louisiana,  and  at  an  interconnection 
near  Calumet.  St.  Mary  Parish, 
Louisiana.  ANR  and  Columbia  Gulf 
maintain  there  is  no  abandonmeDt  of 
any  focihties  pursuant  to  the  instant 
application. 

ANR  and  Columbia  Gulf  relate  that  on 
August  17, 1993,  Columbia  Gulf  gave 
ANR  written  notice  of  its  intention  to 
terminate  the  exchange  service. 

Comment  date:  Ju!y  18. 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


3.  Texas  Eastern  Transmission 
Coq!>oration 

(Docket  No.  CP94-624-000J 

Take  notice  that  on  June  23, 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  540  Westheimer  Court, 
Houston,  Texas  77056-5301,  filed  in 
Docket  No.  CP94-624  a  request 
pursuant  to  §  §  157.205  and  157.211  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGAJ  (18  CFR  157.205. 
and  157.211)  for  authorization  to 
construct  a  new  delivery  pwint  to  enable 
Texas  Eastern  to  deliver  natural  gas  to 
G.ATX  Terminals  Corporatitm  fGATX), 
end  user.  It  is  stated  that  it  would 
enable  Texas  to  make  natural  gas 
dpliveries  to  GATX  under  Texas 
Eastern's  blanket  certificate  issued  on 
November  5, 1982  in  Docket  No.  CP82- 
535-000,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  rhe 
Commission  and  open  to  pubhc 
inspection. 

Pursuant  to  Section  157.211  of  the 
Commission's  regulations,  Texas 
Eastern  requests  authorization  to  install 
a  new  delivery  point  in  order  to  deliver 
natural  gas  under  the  agreement 
covering  service  for  GATX  under  Rate 
Schedule  IT-1  of  Texas  Eastern's  FERC 
Gas  Tariff,  Volume  No.  1,  and  that  Texas 
Eastern's  existing  tariff  does  not  prohibit 
the  additiorud  volumes.  Texas  Eastern 
states  that  the  peak  and  average  day 


deliveries  at  the  point  would  be  5.000 
Dth  p&  day. 

Texas  Eastern  states  that  the 
installation  of  the  delivery  point  will 
have  no  effect  on  Texas  Eastern's  peak 
day  or  annual  deliveries.  Texas  Eastern 
submits  that  its  proposal  will  be 
accomplished  without  detriment  or 
disadvantage  to  Texas  Eastern's  other 
customers. 

The  delivery  point  to  be  installed  by 
Texas  Eastern  includes  the  installation 
of  two  2-inch  taps  on  Texas  Eastern's 
12-inch  Line  Nos.  1-C  and  1-R  at  MJ». 
2.63  in  Richmond  County.  New  York. 
The  approximate  cost  of  such  faciUties 
is  S55 1.500  ajKi  would  be  100% 
reimbursable  by  GATX. 

It  is  further  stated  that  GATX  would 
cause  to  be  installed  a  dual  2-inch  meter 
station,  including  50  feet  of  4-inch 
pipeline  between  the  proposed  Texas 
Eastern  taps  to  GATX's  proposed  meter 
station  and  electronic  gas  measurement 
equipment 

Comment  date:  August  11. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Ener^  Regulatory  Commission. 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  interverie 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  wiU 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 


intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
urmecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  4o  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request,  if  no  protest  is 
filed  within  the  time  allowed  therefor. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casiiell. 
Secretory. 
[PR  Doc.  94-16223  Filed  7-1-4M;  t:4S  ami 
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Chance  Pond  Brook  Associates; 
Surrender  of  Preliminary  Permit 

[Project  No.  11378-001  New  KampsMn] 
June  27,  1994 

Take  notice  that  Chance  Pond  Brook 
Associates,  permittee  for  the  Lower 
Chance  Pond  Brook  Project  No.  11378, 
located  on  the  Chance  Pond  Brook. 
Merrimack  County,  New  Hampshire, 
has  requested  that  its  preliminary 
permit  be  terminated.  The  preliminary 
permit  was  issued  on  May  12. 1993,  and 
would  have  expired  on  April  30.  1996. 
The  permittee  states  that  the  project 
would  be  economically  infeasible. 

The  permittee  filed  the  request  o.t 
June  17. 1994,  and  the  prehminary 
permit  for  Project  No.  11378  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  invoking  this  prafect  site, 
to  the  extent  provided  for  under  18  CFR 
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paif4,  may  be  filisdpa  the  next  business 

day. 

Lois  O.  Caafcril. 

Siicrfftiiry 

(FRDoc  94-t6ttt  Fil^d  7-1-9+;  8  45  ajcrl 
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issuances  of  securities  or  assumptions  of 
Uabihty  by  Eclipse  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  .Stj^set.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (13  CFR  335.211 
and  385  214), 

Absent  a  request  for  hearing  within 
this  period.  Eclipse  is  authonzed  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guaranto.  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person,  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  ibiect  withm  the  corporate 
purposes  ot  rhe  ipplicant.  and 
compatible  witJi  public  interest,  and  i:> 
reasonably  necds.s.ary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
r3i:iuire  a  further  showing  that  neither 
public  or  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Eclipse's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  far  filing  motions  to  mten'ene 
or  protests,  as  sat  for  the  above,  is  [uly 
15. 1994. 

Copies  of  the  full  tett  of  the  order  are 
aviilible  from  the  Commission's  Pubhc 
Reference  Branch,  room  3308,  941  North 
Capitol  Stxeet.  NE  ,  Wulungton,  DC 
204  J6 

Lots  O.  Ci.ikeU, 
Sifcntary 

[FR  Doc  '34-16141  Filed  7-1-94.  8  45  am] 
siujNa  :i}oe  s^^^-at-M 
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E;a;uf'5'3i^ s,  loc.j  (pf'Sfm.n  SeWemenj 

ranu2(?..l'V)4 

Tike  notice  that  an  informal 
conference  wiU.  be  convened  in  thi.i 
proceeding  on  Tuesday,  fuly  12,  1994,  at 
10  am-,  for  the  purpose  of  eicplonng  the 
po>.-iible  settlement  of  the  above- 
ref  erence«l  docket.  The  conference  will 
b(i  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  810 
First  Street,  NE.,  Washington,  DC, 
2042(1. 

Any  party,  as  defined  by  13  CFR 
3>J5.ia2fc|,  or  any  participant,  as 
defined-by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
re«a*iv.e  intervenor  status  pursuint  to  the 


Commission's  regulations  (13  CFR 
335.214). 

For  additional  information,  please 
contact  Holhs  [.  Alpert  at  (202)  208- 
0733  or  Arnold  H.  Meltz  at  (202)  208- 
2161. 

Lois  Q..  Cashed. 
Secretary. 

(FR  Doc  94-16148  Filed  7-1-44.  8  45  ami 
BtUJMO  C006  9rf  rjjl  4M 


[Ooe-wt  Wo."  BP94-2Stf-00*I 

Natural  Gas  Prpeiinrte  Co.  of  AiRenca': 
Prap'osed  Ctianges  to  FERC  Ga^s  fartif 

fune2'.  I'VM.  * 

Take  notice  that  on  fune  23,  1994, 
Natural  Gas  Pipeline  Company  of 
Amenca  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Sixth  Revised 
Sheet  No.  14.  to  be  effective  fuly  1, 
1994. 

Nitural  5tatej  that  it  is  filing  to 
supplement  it^  GSR  filing  of  May  31, 
1994,  filed  at  D<jcket  No  RP94-26(>- 
00O-,  to  be  etYactive  fuly  1,  1994.  Natural 
states  that  contrary  to  what  was  stated 
in  the  May  3l3t  filing,  its  Rate  Schedule 
ITS  rates  should  also  have  changed  to 
refle<:t  the  increa9es  that  were  indicated 
on  Exhibit  A  of  the  May  3 1st  filing 

Natural  requested  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheet  as  submitted  herein  to  become 
effective  fuly  1, 1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jun  iidtctional  cu.>tomers  and  interested 
state  regulatory  agencies, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Feileril  Energy  Regulatory  Commission, 
a 25  North  Capitol  Stxeet,  NE  , 
Washington,  DC  20426,  in  accordance 
with  §'j  335  214  and  335.211  of  the 
Commusion's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  luly  5, 1994.  Protests  will  be 
considere*!  by  the  Commtsstoa  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  p.irties  to  the  procee<ling. 
Any  person  wishing  to  be«:ome  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room, 
LotsO.Cijbeit. 
Secretary. 

(FR  D'>3.  94-161*1  Filed  7-1^^4;  a  45  am) 
Blums  cooesnr All -m 


[Docket  Na  ER»4-1061-00<9 

RaintMM  Energy  l»4arketing  Cofp.; 
Issuance  of  Order 

June  27. 1994. 

On  March  18,  1994  and  April  19. 
1994,  Rainbow  Energy  Marketing 
Corporation  (RainbowJ  submitted  for 
filing  a  rate  scheduJe  under  which 
Rainbow  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Rainbo%v  also  requested 
waiver  of  various  Commission 
regulations,  hi  particular.  Rainbow 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  Issuances  of  securities  and 
assumptions  of  liability  by  Rainbow. 

On  June  10,  1994.  pursuant  to 
delegated  authority,  the  Ehrector, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  18 
CFR  part  34.  subject  to  the  following: 
Within  thirty  days  of  ihe  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Rainbovw  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Rainbow  is  authorized  to 
issue  securities  and  assume  oblig8tion.s 
or  liabilities  as  a  guarantor,  indorser,     „ 
surety,  or  otherwise  in  respect  of  any 
security  or  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubbc  or  private  interests  will  be 
adversely  a^ected  by  continued 
approval  of  Rainbow's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  her^y  given  that  tho 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  for  the  above,  is  July 
11,1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  rocan  3308.  941  North 
Capitol  Strnet.  NE..  Washington.  DC 
20426. 

LokaCaslMU. 
Secretary. 

(PR  Doc.  94-16146  Filed  7-1-94;  8:45  am) 
BtLUNG  COM  fnf-*i~m 
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[Docket  Na  ERM-IOGI-OCX^ 

RaintMM  Energy  Marketing  Coip4 
Issuance  of  Order 

lune  27, 1994. 

On  March  18,  1994  and  April  19, 
1994,  Rainbow  Energy  Marketing 
Corporation  fRainbowJ  submitted  for 
filing  a  rate  schedule  under  which 
Rainbow  will  engage  in  wholesale 
electric  power  and  energy-  transactions 
as  a  marketer.  Rainbow  also  requested 
waiver  of  various  Commission 
regulations.  In  particular.  Rainbow 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  Issuances  of  securities  and 
assumptions  of  hability  by  Rainbow. 

On  June  10,  1994,  pursuant  to 
delegated  authority,  the  Ehrector, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  18 
CFR  part  34,  subject  to  the  following: 
Within  thirty  days  of  ihe  date  of  iS© 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  seciuities  or  assumptions  of 
liability  by  Rainbow  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  38.S.211  and 
385-214). 

Absent  a  request  for  hearing  within 
this  period,  Rainbow  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser,     ,, 
surety,  or  otherwise  in  respect  of  any 
security  or  another  p)erson;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  piuposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubbc  or  private  interests  will  be 
adversely  sheeted  by  continued 
approval  of  Rainbow's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  her^y  given  that  tho 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  for  the  above.  Is  July 
11,1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  room  3308.  941  North 
Capitol  StrtHn,  NE.,  Washington.  DC 
20426. 

L«taD.Cash«U, 
Secretary. 

|FR  Doc.  94-16146  Rfcjd  7^1-94;  a:4S  am) 
BttUNG  COM  9nr-**-t» 


[Docket  Na  CP94-622-00a) 

Trunkttne  Gas  Co.;  Re<piest  Under 
Blanket  Authorization 

June  28,  1994. 

Take  notice  that  on  June  22. 1994. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  Na  CP94-622-000 
a  request  pursuant  to  §§  157.20.^  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.216)  for 
authorization  to  abandon  a  delivery 
point  located  in  Calcasieu  Parish, 
Louisiana  under  Trunkline's  blanket 
certificate  issued  in  Docket  No,  CP83- 
84-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Trunkline  proposes  to  abaixion  the 
facihlies  associated  with  its  Amoco 
Delivery  Point  located  at  the 
interconnect  with  Florida  Gas 
Transmission  Company  in  Section  27, 
Township  8  South,  Range  7  West, 
Calcasieu  Parish,  Louisiana.  Trunkline 
states  that  the  Amoco  DeHvery  Point 
was  originally  constructed  to  serve 
Amoco  Production  Company  (Amoco), 
and  that  Amoco  removed  its  compressor 
units  and  abandoned  the  site  in  1992. 
Trunkline  further  states  that  no  firm  or 
interruptible  transportation  agreements 
utilize  the  facilities  proposed  to  be 
abandoned  herein. 

Any  person  or  the  Commission's  .staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (13  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pxu^uant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protc^  is  Bled  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casbell. 
SecnUuy. 

(PR  Doc  94-16149  Fited  7-1-94;  8:4S  am| 
BILUNO  cooc  Vfn-%t^ 


[Docket  No.  RP94-299-0009 

Williams  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

June  27,  1994 

Take  notice  that  Williams  Natural  Gas 
Company  (WNG)  on  June  20. 1994, 
tendered  for  filing  the  followingtariff 
sheets  to  its  F'ERC  Gas  Tariff.  Second 
Revised  Volume  No.  1: 
Second  Revised  Sheet  Nos.  1  and  9 
First  Revised  Sheet  Nos.  10,  11  and  2^2 

The  proposed  effective  date  of  these 
tariff  sheets  is  July  20,  1994. 

WNG  states  that  this  filing  is  being 
made  pursuant  to  Section  4  of  the 
Natural  Gas  Act  and  Article  14  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Secc»d  Revised 
Volume  Na  1.  WNG  proposes  to  rwtjvf-r 
approximately  $22.7  million  in 
unrecovered  purchased  gas  costs  and 
approximately  $13.7  million 
representing  the  unamortized  portion  of 
-  deferred  gas  storage  costs:  As  provided 
in  Article  14.1,  WNG  proposes  to  direct 
bill  such  amounts  to  parties  who  were 
customers  under  WNG's  former  Rate 
Schedules  F.  PR(A).  PR(B)  and  P  on  May 
18,  1992,  based  on  each  customer's 
purchases  as  a  percentage  of  total 
purchases  by  all  customers  under  thf 
above  rate  schedules  during  the  12- 
month  period  ending  September  .W, 
1993. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  bo  beard  or  to 
protest  said  filing  should  file  a  motiao 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accord;inci' 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Ail  such  motions  or  protests  should  be 
filed  on  or  before  July  5, 1994.  Protest-? 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
pmtestants  parlies  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  on  intervene.  Copies 
of  this  filing  are  on  the  file  with  the 
Commis.sion  and  are  available  for  public 
inspection  in  the  Public  Refeienoe 
Room. 

Lois  a  CaMh«n, 

Secretary. 

(FR  Doc.  94-16152  Fllfid  7-1-94;  445  afi.\ 
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Ofnc«  of  Fossil  En< 
[FE0ockMNo.94-«7- 

Coastal  Gas  Marketing  Compeny: 
Order  Granting  Blanket  Authorization 
to  Import  and  Export  Natural  Gas, 
Including  Liquefied  Natural  Gas,  From 
and  to  Canada  and  Ijilexico 

AOEHCt:  OSIce  of  Fo  isil  Energy.  DOE. 
ACnoN:  Notice  of  orqer 


Summary:  The  OtEce  of  Fossil  Eaergy  of 
the  Department  of  Ei  ergy  gives  notice 
that  It  has  issued  an  )rder  granting 
Coastal  Gas  Marketu  g  Company 
authorization  to  imp  jrt  and  export  a 
combined  total  of  up  to  750  Bcf  of 
natural  gas.  includin ;  liquefied  natural 
gas  (LNGl.  from  and  ;o  Canada  and 
MeKico.  The  term  of  ^e  authorization  is 
for  a  period  of  two  y  lars  beginning  on 
the  date  of  the  mitia  import  or  export 
after  July  11,  1994. 

This  order  is  avail  ible  for  inspection 
and  copying  in  the  C  fSce  of  Fuels 
Program*  Docket  Ro<  m,  3F-056. 
Forrestal  Building,  1  )00  Independence 
Avenue.  SW.,  Washi  igton,  DC  20585, 
(2021  586-9478.  The  docket  room  is 
open  between  the  he  iirs  of  8  00  a.m.  and 
4  30  p  ra..  Monday  t  irough  Friday, 
except  Federal  holid  lys- 

Issued  in  Washtngtoi ;.  DC  oa  June  24, 
1994. 

Cii£Fbrd  P.  TomaszewsLi. 
Director.  Office  ofNatu  nl  Gas.  Office  of  Fuels 
Progntns,  Office  ofFos  ul  Energy. 
(FR  Doc.  94-16231  Fil4i  7-1-94;  8:45  iml 
aiUMO  COOC  S4S(M)1-4> 


(FE  Docket  No.  94-46-  NC] 


Oxy  USA  Inc.;  Ordei 
AuthoHzat-on  to  lm|  lort 
Natural  Gas  From  ai  id 
Mexico  and  Vacatin  ] 


agency:  Office  of  Fofesil  Energy.DOE. 
ACTION:  Notice  of  ore  er. 


El  lergy  | 


gilS 


summary:  The  Office 

the  Department  of 

that  it  has  issued  an 

USA  Inc.  (OXY)  autHorization 

and  export  a  ccmbinpd 

29  2  Bcf  of  natural 

Canada  and  Mexico 

authorization  shall 

of  two  years  beginni 

initial  import  or  ex 

whichever  occurs 

replaces  DOE/FE 

No.  666,  issued  to 

1992  (1  FE  1 70,633)1 

OXY's  order  is  avi  liable 
inspection  and  copy  ng 
Fuels  Programs  Doc 


Granting  Blanket 
and  Export 
to  Canada  and 
Authorization 


of  Fossil  Energy  of 

gives  notice 
Drder  granting  OXY 
to  import 
total  of  up  to 
from  and  to 
This  import/export 
extend  for  a  period 
ig  on  the  date  of  the 
delivery. 
This  order 
nion  and  Order 
on  September  9. 


part  ( 
Bist 
Opi 
0(Y 


for 
in  the  Ot*fice  of 
et  Room.  3F-056. 


Forrestal  Building.  1000  Independence 
Arenue,  SW..  Washington.  DC  20585, 
(202)  58&-4478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p  m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  fune  24, 1934. 
Clifford  P.  Tomaszewski. 

Dtmctor.  Office  of  Natural  Gas.  Office  of  Fuels 

Programs.  Office  ofFosstI  Energy. 

(FR  Doc.  94-16230  Filed  7-1-94.  8  45  ami 

BH.UNC  zooe  a4S(Mt«-p 

[FE  Docket  Nio  94^38-NC] 

PfiitKo  Division  of  Salomon  Inc.;  Order 
Granting  Blanket  Authorization  to 
Import  Natural  Gas,  Including 
Liquefied  Natural  Gas  from  Canada. 
and  to  Export  Natural  Gas  to  Canada 

agency:  OfRce  of  Fossil  Energy,  DOE. 
ACTION:  Not.,.ce  of  an  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Phibro  Division  of  Salomon  Inc.  blanket 
authonzation  to  import  up  to  200  billion 
cubic  fieet  (Bcf)  of  natural  gas,  including 
liquefied  natural  gas  (LNC),  from 
Canada,  and  to  export  up  to  200  Bcf  of 
natural  gas  to  Canada,  over  a  two-year 
term  beginning  on  the  date  of  first 
import  or  export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  June  21, 1994. 
Clifford  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  D.3C.  94-16229  Filed  7-1-94;  8:45  ami 

8ILUNQ  COOE  6«SO-0t-P  . 

[FE  Docket  No.  94-48-NG] 

Talisman  Marketing  (U.S.)  Inc.;  Order 
Granting  Blanket  Authorlzaticn  to 
Import  and  Export  Natural  Gas  From 
and  to  Canada  and  Mexico  and 
Vacating  Authorizations 

agency:  Office  of  Fossil  Energy,  IX)E. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  Issued  an  order  granting 
Talisman  Marketing  (U.S.)  Inc. 
(Talisman  U.S.)  authorization  to  import 
and  export  a  combined  total  of  up  to  60 


Bcf  of  natural  gas  from  and  to  Canada 
and  Mexico.  This  import/export 
authorization  shall  extend  for  a  period 
of  two  years  beginning  on  the  date  of  the 
initial  import  or  export  delivery, 
whichever  occurs  first.  In  conjunction 
with  this  new  authorization,  two  import 
authorizations  previously  issued  to  BP 
Resources  Canada  Limited  and  to  Encor 
Energy  (America)  Inc.  have  been 
vacated. 

TaUsman  U  S.'s  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Farre:>tal  Building.  1000  Independence 
Avenue.  SW  .  Washington,  DC  30585. 
(2021  536-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4  30  p  m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  m  Washington,  DC.  fune  24.  t')94. 
Clifford  P.  Tomaszetvski. 

Director.  Office  of  Natural  Gas.  Off  ice  iif  Fuels 
Programs.  Office  of  Fossil  Energy 
[FR  Ooc  94-16232  Filed  7-1-94;  8  45  am) 
aiLuNC  cooe  9*sa-oi^ 


ENVmONMENTAL  PROTECTION 
AGENCY 

£FBL -5006-51 

Prevention  of  Significant  Oetenioration 
of  Air  Quality  (PSO)  Final 
Determinations 

agency:  Umted  States  Environmental 

Protection  Agency. 

ACTION:  Notice  of  final  actions. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  between  February  I . 
1994  and  April  30.  1994,  the  United 
States  Environmental  Protection  Agency 
(EPA)  Region  II  Office,  issued  3  final 
determinations  and  the  New  Jersey 
Departjnent  of  Environmental  Protection 
and  Energy  issued  1  final  determination 
pursuant  to  the  Prevention  of 
Significant  Deterioration  of  Air  Quality^ 
(PSD)  regulations  codified  at  40  CFR 
52.21.  In  addition,  EPA  Region  II  and 
the  New  York  State  Department  of 
Environmental  Conservation  (NYSDEC) 
issued  2  final  determinations  between 
October  1,  1993  and  January  31,  1994. 
These  2  determinations  were 
inadvertently  omitted  from  the  last 
publication. 

DATES:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 
following  chart  (See  SUPPLEMENTARY 
INFORMATION]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Jon  of  the  Permitting  and  Toxics 
Support  Section,  Air  Compliance 
Branch,  Division  of  Air  and  Waste 
Management.  U.S.  Environmental 


Federal  Register  / 


Protection  Agency  Region  II  Office,  26 
Federal  Plaza,  Room  505,  New  York, 
New  York  10278,  (212)  264-6672. 

SUPPLEMENTARY   INFORMATION:    Puiiuant   to 
PSD  determinations  relative  to  the  sources 


Name 


Virgin  Islands  Water 
and  Power  Au- 
thority—Unit 19. 


American  Ref-Fuel 
Company  of 
Essex  County 
(Resource  Recov- 
ery Facility). 


Halfmoon  Cogen- 
eration  Project 
(Inter-Power). 


Location 


St.  Croix,  Virgin 
Islands. 


Newark,  New 
Jersey. 


Halfrrxwn, 
YorV. 


New 


Permit 
t)egin 
days 
the  c 
modit 
or  err 
PSD  I 

PSDpe 
non-c 
waste 
els  of 


Virgin  Islands  Water 
and  Power  Au- 
thority—Unit 20. 

Caribbean  Petro- 
leum Corporation. 


New  21( 
ing  of 
tors. 


Indeck  Silver 
Springs  Cogen- 
eration. 


St.  Croix,  Virgin 
Islands. 

Bayamon,  Puer- 
to Rico. 


Silver  Springs. 
New  York. 


New  24. 
20)  an 
MWdi( 

Permit  m 
tion  of 
crease 
during 
Crackir 
emissic 
permitt( 
lowed  I 
ages  in 
ages.. 

Modificati 
gas  turl 
No.  2  fi 


This  notice  lists,  only  the  sources  that 
have  received  final  PSD  determinations. 
Anyone  who  wishes  to  review  these 
determinations  and  related  materials 
should  contact  the  following  offices: 

EPA  Actions 

United  States  Environmental  Protection 
Agency,  Region  II  Office.  Air  Compliance 
Branch  -  Room  505,  26  Federal  Plaza,  New 
York,  New  York  10278. 

NfDEPE  Actions 

New  Jersey  Department  of  Environmental 
Protection  and  Energy,  Division  of 
Environmental  Quality,  Bureau  of 


Ny 

Ne' 
E 

/ 

V. 
A 

I 
Coi 
CFl 
det 
oft 
sou 
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Protection  Agency  Region  II  Office,  26  . 

Federal  Plaza.  Room  505,  New  York, 
New  York  10278,  (212)  264-6672. 


Name 


Virgin  Islands  Water 
arxJ  Power  Au- 
thority—Unit 19. 


American  Ref-Fuel 
Company  of 
Essex  County 
(Resource  Recov- 
ery Facility). 


Halfmoon  Cogerv 
eration  Project 
(Inter-Power). 


Location 


St.  Croix,  Virgin 
Islands. 


Project 


Newark,  New 
Jersey. 


Permit  modification  to  allow  Unit  19  to 
begin  operating  fof  a  period  of  up  to  180 
days  prior  to  ttie  date  of  installation  of 
the  continuous  emission  monitors.  This 
modification  had  no  effect  on  any  control 
or  emission  requirement  contained  in  tt>e 
PSD  permit.. 

PSD  permit  modification  to  install  selective 
non-catalytic  reduction  and  require  yard 
waste  separation  to  meet  permitted  lev- 
els of  NO... 


Halfmoon, 
York. 


New 


Virgin  Islands  Water 
and  Power  Au- 
thority—Unit 20. 

Caribbean  Petro- 
leum Corporation. 


New  210  MW  cogeneration  project  cons'st- 
ing  of  3  coal-fired  fiuidized  bed  combus- 
tors. 


Indeck  Silver 
Springs  Cogen- 
eration. 


St.  Croix,  Virgin 
l$lands. 

Bayamon,  Puer- 
to Rico. 


Silver  Springs. 
New  York. 


New  24.5  MW  Oil-fired  gas  turbine  (Unit 
20)  and  the  retirement  of  an  existing  4.5 
MW  diesel  engine  (Unit  12).. 

Permit  modification  to  increase  the  utiliza- 
tion of  the  crude  heater,  CH-6,  and  in- 
crease the  utilization  of  the  CO  boiler 
during  startups  of  the  Rukf  Catalytic 
Cracking  Unit  while  maintaining  annual 
emissions  for  the  CC  boitef  to  previously 
permitted  levels.  In  addition,  EPA  a^ 
towed  the  use  of  1 2-month  rolling  aver- 
ages instead  of  the  365^Jay  rolling  aver- 
ages.. 

Modification  at  a  55  MW  combined  cycle 
gas  turtiine  project  firing  natural  gas  with 
No.  2  fuel  oil  as  backup.. 


Agency 


EPA 


NJDEPE 


EPA 


EPA 


EPA 


NYSDEC 


Final  Action 


PSD  Pemiit  Modi- 
fication. 


PSD  Permit  Modi- 
fication. 


Environmental  Ap- 
peals Board's 
Order  Denying 
Review. 

PSD  Permit  


Environrr>entcil  Ap- 
peals Board's 
Order  Granting 
Review. 

Environmental  Ap- 
peals Board's 
Final  Order  Af- 
firming PSD  Per- 
mit arxJ  Denyir>g 
Administrative 
Review. 

PSD  Pennit  


PSD  Permit  Modi- 
fication. 


PSD  Permit  Modi- 
fication. 


Date 


Ap«  23.  1954. 


Juty  7.  1993 


Ap«    18,  1994. 


Oct  26,  1992 


Apr   7.  1993 


Mar.  16,  '9?^ 


Ma«    V  '99^ 


Jar\   >4    '954 


Del   y    '993 


This  notice  lists  only  the  sources  that 
have  received  final  PSD  determinations. 
Anyone  who  wishes  to  review  these 
determinations  and  related  materials 
should  contact  the  following  offices: 

EPA  Actions 

United  States  EnviFoninental  Protection 
Agency,  Region  11  Office,  Air  Compliance 
Branch  -  Room  505,  26  Federal  Plaza,  New 
York,  New  York  10278. 

NJDEPE  Actions 

New  Jersey  Department  of  Environmental 
Protection  and  Energy,  Division  of 
Environmental  Quality,  Bureau  of 


Engineering  and  Technology,  401  East 
State  Street,  Trenton,  New  Jersey  08625. 

NYSDEC  ACTIONS 

New  York  State  Department  of 
Environmental  Conservation,  Division  of 
Air  Resources,  Source  Review  and 
Regional  Support  Section,  50  Wolf  Road, 
Albany,  New  York  12233-0001. 

If  available  pursuemt  to  the 
Consolidated  Permit  Regulations  (40 
CFR  124),  judicial  review  of  these 
determinations  under  Section  307(b)(1) 
of  the  Clean  Air  Act  (the  Act)  may  be 
sought  only  by  the  filing  of  a  petition  for 
review  in  the  United  States  Court  of 


Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  on  v^huli 
these  determinations  are  published  in 
the  Federal  Register  Under  Seciion 
307(b)  (2)  of  the  Act.  these 
determinations  shall  not  be  sub|ecf  »o 
later  judicial  review  in  civil  or  cnminrti 
proceedings  for  enforcement 

Dated:  June  2,  1994 
Jeanne  M.  Fox, 
Regional  Administrator. 
jFR  Doc.  94-16214  Filed  7-1-94.  8:45  ami 
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[FRL-6006-6] 

Transfer  of  Data  to  i 


jntractors 


agency:  Environmeatal  Protection 
Agency  (EPA).  j 

ACTiOM:  Notice  of  Intended  Transfer  of 
Confidential  Busine^  Information  to  a 
Subcontractor. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  intenc  s  to  transfer 
confidential  businesf  information  (CBI) 
collected  fiom  the  landfills  and 
incinerators  industry  to  Highland  Data 
Services,  a  subcontractor  of  Science 
Applications  International  Corporation 
(SAIC).  The  informalfion  being 
transferred  was  collected  or  will  be 
collected  under  the  a  uthority  of  Section 
308  of  the  Clean  Wat  sr  Act.  Interested 
persons  may  submit  comments  on  this 
intended  transfer  of  nformation  to  the 
address  noted  below 


EPA  office  receiving 


OW/OST/EAD 


Dated:  June  8, 1994. 
Robert  Perciasepe, 
Assistant  Administrator  ■ 
|FR  Doc.  94-16110  Fileti 
BILUNO  CODE  6660-60-P 


DATES:  Information  will  not  be  provided 
to  Highland  Data  Services  before  July 
12.  1994.  I 

ADDRESSES:  Comments  may  be  sent  to 
David  Hoadley,  Engineering  and 
Analysis  Division  (4303), 
Environmental  Protection  Agency,  401 
M  Street.  S.W..  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hoadley,  Document  Control 
Officer,  Engineering  and  Analysis 
Division  (4303).  U.  S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington.  DC  20460,  (202)  260-7765. 

SUPPLEMENTARY  INFORMATION:  EPA     " 
intends  to  transfer  information, 
including  CBI,  to  Highland  Data 
Services  for  data  entry.  In  accordance 
with  40  CFR  Part  2.  Subpart  B,  SAIC 
was  identified  in  letters  to  industry  as 
one  of  a  number  of  contractors  and 
subcontractors  receiving  this 


information.  In  effect^  this  notice  merely 
adds  Highland  Data  Services  to  the  fist. 

The  information  being  transferred 
consists  of  information  previously 
collected  by  EPA's  Office  of  Science  and 
Technology  (OST),  in  connection  with 
the  Waste  Treatment  Industry  Phase  11  • . 
Questionnaires,  to  support  the 
development  of  effluent  limitations 
guidelines  and  standards  imder  the 
Clean  Water  Act  for  the  landfills  and 
incinerators  industry. 

EPA  also  intends  to  transfer  to  SAIC 
and  Highland  Data  Services  all 
information  listed  in  this  notice,  of  the - 
type  described  above  (including  CBI) 
that  may  be  collected  in  the  future 
imder  the  authority  of  CWA  Section 
308,  as  is  necessary  to  enable  SAIC  and 
Highland  Data  Services  to  carry  out  the 
work  required  by  their  contracts  to 
support  EPA's  development  of  effluent    ' 
limitations  guidelines  and  standards  for 
the  landfills  and  incinerators  industry. 


support 


Contract  No. 


68-C1-0006 


Contractor  (P=prime  contractor  S=sutxx)ntractor) 


SAIC(P)  Hackensack.  NJ  

Highland  Data  ServJces(S)  Bluegrass,  VA 


Type  of  support 


Technical. 
Data  Entry, 


for  Water 
7-1-94.  8:45  ami 


National  Air  Polkitiofi  Control 
Techniques  Advisory  Committee; 
Open  Meeting 

ACTION:  Notice  of  op4n  meeting. 


I  INFORM>i  TION 


n  ake 


SUMMARY:  A  meeting 
Pollution  Control 
Committee 
the  Sheraton  Inn 
2800  Middleton 
Carolina  27705.  The 
is  (919)  383-6575. 
DATES:  July  18  and  1 
FOR  FURTHER 
The  meeting  is  open 
Anyone  wishing  to 
must  contact  Ms. 
Emission  Standards 
U.S.  Environmental 
Research  Triangle 
by  July  14.  1994.  Tht 
is  (919) 541-5571 
SUPPLEMENTARY 
183(e)  of  the  Clean 
requires  the  U.S 
Protection  Agency 
study  of  emissions  o 
compounds  (VOC's) 
commercial  product: 


of  the  National  Air 
Te  ^hniques  Advisory 
(NAPCT4C)  will  be  held  at 
ersity  Center. 
Avefcue.  Ehirham.  North 
elephone  number 


1994. 

CONTACT: 
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INFOIlMATION:  Section 
Air  Act  of  1990 
En\  ironmental 
(E'A) 


to  conduct  a 
volatile  organic 
rom  consumer  and 
and  to  report  to 


Congress  the  findings  of  the  study. 
Upon  submittal  of  the  report  to  the 
Congress,  the  EPA  must  list  those 
categories  of  products  which  contribute 
at  least  80  percent  of  the  VOC  emissions 
from  all  consiuner  and  commercial 
products  in  ozone  nonattainment  areas. 
The  EPA  must  at  that  time  divide  the 
list  into  4  groups  by  priority.  Beginning 
no  later  than  2  years  after  publishing  the 
list,  the  EPA  must  regulate  one  group 
every  2  years  until  all  4  groups  are 
regulated. 

One  objective  of  the  study  is  to 
develop  criteria  for  regulating  consumer 
and  commercial  products  under  section 
183(e).  These  criteria  are  to  be  used  to 
select  products  for  regulation.  Section 
183(e)  lists  5  factors  which  must  be 
taken  into  consideration  when 
developing  the  criteria:  (1)  The  uses, 
benefits,  and  commercial  demand  of 
consumer  and  commercial  products;  (2) 
any  health  or  safety  functions  served  by 
the  products;  (3)  those  consumer  and 
commercial  products  which  emit  highly 
reactive  VOC's  into  the  ambient  air;  (4) 
those  products  which  are  subject  to  the 
most  cost-effective  controls;  and  (5)  the 
availability  of  any  alternatives  to  such 
consumer  and  commercial  products  that 
are  of  comparable  costs,  considering 
health,  safety,  and  environmental 
impacts.  The  EPA  has  developed  criteria 
based  on  the  5  factors  listed  in  section 
183(e). 


The  EPA  has  not  yet  exercised  the 
criteria  to  develop  a  prioritized  list  of 
categories  for  regulation  under  section 
183(e).  In  order  to  ensure  consistency 
and  fairness  in  developing  the  draft 
prioritized  category  fist,  a  decision  was 
made  to  convene  an  independent  panel 
to  exercise  the  criteria. 

The  National  Air  Pollution  Control 
Techniques  Advisory  Committee 
(NAPCTAC),  estabUshed  in  1968  by  the 
Surgeon  General,  is  an  ongoing  advisory 
group  which  provides  independent 
views  based  upon  specialized 
knowledge  and  skills  unavailable  in  the 
EPA.  The  NAPCTAC  consists  of  the 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  or  his  designee,  as 
chairperson  and  11  members  appointed 
by  the  EPA's  Deputy  Administrator.  The 
members  are  selected  from  the 
chemical,  engineering,  biomedical,  and 
socioeconomic  disciplines  resident  in 
universities.  State  and  local 
governments,  research  institutions, 
industry,  and  public  interest  groups. 

Because  of  tne  balance  afforded  by 
such  a  diverse  group,  the  NAPCTAC 
was  considered  a  logical  and  convenient 
choice  for  the  panel.  The  panel  will 
consider  each  category  of  products 
subject  to  section  183(e)  and  will  assign 
a  score  of  1  to  5  for  each  criterion.  The 
output  of  the  scoring  exercise  will  be  a 
draft  prioritized  category  list,  with  the 
highest  scored  categories  receiving  the 
highest  priority  for  regulation. 


The  draft  list  will  be  reviewed  by  the 
Administrator  who  reserves  the  right  to 
make  adjustments  to  the  list.  For 
example,  certain  health  and  safety 
products  may  be  considered  for 
exemption  as  provided  for  in  section 
183(e)(3)(a).  Some  product  categories 
niay  be  grouped  in  the  interest  of 
regulatory  efficiency.  The  criteria  and 
draft  prioritized  category  list  are  not 
final  and  may  be  subject  to  change  until 
regulatory  action  is  taken. 

The  agenda  for  the  meeting  is  as 
follows: 

July  1 8  (Monday)— 9  a.m,  to  12  p.m. 

— Overview  of  section  183(e)  and 

expectations  for  the  meeting. 
— Presentations  by  interested  parlies  (10 

minutes  each). 

1  to  5  p.m. 

— Criteria  exercised  by  the  NAPCTAC  panel 

7  to  10  p.m.  Evening  Session  \ 

— Continue  crite'ria  exercise 

]uly  19  (Tuesday) — 8  a.m.  to  12  p.m. 

— Continue  criteria  exercise 

J  to  5  p.m.  - 

— Continue  and  conclude  criteria  e'xercise 
— Closing  remarks 

Dated:  )une  28, 1994. 

}ohn  S.  Seitz, 

Director,  Office  of  Air  Quality  Planning  and 
Standards. 

IFR  Doc.  94-16212  Filed  7-1-94;  8:45  am! 

BILLING  CODE  6S6O-S0-M 

[FRL-5007-61 

Proposed  Agreement  and  Covenant 
Not  To  Sue  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act; 
Peterson/Puritan,  Inc.  Superfund  Site; 
Lincoln  and  Cumberland,  Rl 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  agreement 

and  covenant  not  to  sue  and  request  for 

public  comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  a  prospective  purchaser 
agreement  and  covenant  not  to  sue  (the 
"agreement")  to  resolve  potential  claims 
under  the  Comprehensive 
Environmental  Response,  Compensation 
and  LiabiUty  Act  of  1980,  as  amended 
(CERCLA),  42  U.S.C.  9601.  Notice  is 
being  published  to  inform  the  public  of 
the  proposed  agreement  and  of  the 
opportunity  to  comment.  The  agreement 
is  intended  to  resolve  the  potential 
liability  under  CERCLA  of  Alpha-Realty 
Corporation,  N.F.A.  Corporation  and 
The  Rhode  Island  Industrial  Facilities 
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The  draft  list  will  be  reviewed  by  the 
Administrator  who  reserves  the  right  to 
make  adjustments  to  the  list.  For 
example,  certain  health  and  safety 
products  may  be  considered  for 
exemption  as  provided  for  in  section 
183(e)(3)(a).  Some  product  categories 
rriay  be  grouped  in  the  interest  of 
regulatory  efficiency.  The  criteria  and 
draft  prioritized  category  list  are  not 
final  and  may  be  subject  to  change  until 
regulatory  action  is  taken. 

The  agenda  for  the  meeting  is  as 
follows; 

July  1 8  (Monday)— 9  a.m,  to  12  p.m. 

— Over\iew  of  section  183(e)  and 

expectations  for  the  meeting. 
— Presentations  by  interested  parties  (10 

minutes  each). 

J  to  5  p.m. 

— Criteria  exercised  by  the  NAPCTAC  panel 
7  to  10  p.m.  Evening  Session  ; 

— Continue  criteria  exercise 

July  19  (Tuesday) — 8  a.m.  to  12  p.m. 

— Continue  criteria  exercise 

I  to  5  p.m.  - 

— Continue  and  conclude  criteria  e'xercise 
— Closing  remarks 

Dated:  )une  28, 1994. 

John  S.  Seitz, 

Director,  Office  of  Air  Qucrf/fv  Planning  and 
Standards. 

IFR  Doc.  94-16212  Filed  7-1-94;  8:45  am] 

BILLING  CODE  K60-S0-M 

[FRL-6007-6] 

Proposed  Agreement  and  Covenant 
Not  To  Sue  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act; 
Peterson/Puritan,  Inc.  Superfund  Site; 
Lincoln  and  Cumberland,  Ri 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  agreement 

and  covenant  not  to  sue  and  request  for 

public  comment. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  a  prospective  purchaser 
agreement  and  covenant  not  to  sue  (the 
"agreement")  to  resolve  potential  claims 
under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(CERCLA).  42  U.S.C.  9601.  Notice  is 
being  published  to  inform  the  public  of 
the  proposed  agreement  and  of  the 
opportunity  to  comment.  The  agreement 
is  intended  to  resolve  the  potential 
liability  under  CERCLA  of  Alpha-Realty 
Corporation,  N.F.A.  Corporation  and 
The  Rhode  Island  Industrial  Facilities 


Corporation  ("the  Settling  Parties') 
regarding  a  portion  of  the  Peterson/ 
Puritan,  Inc.  Superfund  Site  in  Lincoln 
and  Cumberland,  Rhode  Island.  The 
Settling  Parties  are  acquiring  the  Heallh- 
Tex  property  portion  of  the  Peterson/ 
Puritan,  Inc.  Superfund  Site. 

DATES:  Comments  must  be  provided  on 
or  before  July  26,  1994. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency. 
Region  I,  JFK  Federal  Building— RCG, 
Boston,  Massachusetts  02203,  and 
should  refer  to;  In  the  Matter  of  Alpha- 
Realty  Corporation,  N.F.A.  Corporation, 
and  The  Rhode  Island  Industrial 
Facilities  Corporation,  U.S.  EPA  Docket 
No.  1-94-1061. 

-FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rohan,  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel.  RCU,  J.F.K.  Federal  Building, 
Boston,  Massachusetts  02203,  (617) 
565-3699. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  proposed  agreement 
concerning  the  Peterson/Puritan,  Inc. 
Superfund  Site  in  Lincoln  and 
Cumberland,  RI.  The  agreement  was 
approved  by  EPA  Region  I  on  June  22, 
1994  subject  to  review  by  the  public 
pursuant  to  this  Notice.  The  Settling 
Parties  have  executed  signature  pages 
committing  them  to  participate  in  the 
agreement.  Under  the  proposed 
agreement,  the  Settling  Parties  are 
required  to  pay  $150,000  to  the 
Hazardous  Substances  Superfund;  grant 
access  to  the  property  to  EPA,  its 
authorized  officers,  employees, 
representatives,  and  all  other  persons 
performing  response  actions  under  EPA 
oversight;  and  record  institutional 
controls  for  the  property  in  the  form  of 
a  deed  restriction.  EPA  believes  the 
settlement  is  fair  and  in  the  public 
interest. 

EPA  is  entering  info  this  agreement 
under  the  inherent  settlement  authority 
of  CERCLA.  CERCLA  provides  EPA  with 
authority  to  consider,  compromise,  and 
settle  a  potential  claim  under  section 
107  of  CERCLA  if  the  claim  has  not  been 
referred  to  the  U.S.  Department  of 
Justice  for  further  action.  The  U.S. 
Department  of  Justice  approved  this 
settlement  in  writing  on  Jime  20,  1994. 

EPA  will  receive  uritten  comments 
relating  to  this  settlement  for  twenty- 
one  (21)  days  from  the  date  of 
publication  of  this  Notice. 

A  copy  of  the  proposed  administrative 
settlement  may  be  obtained  in  person  or 
by  mail  from  Brian  Rohan,  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  ^K  Federal 


Building — RCU,  Boston,  Massachusetts 
02203,  (617)565-3699. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  with  the  Docket  Clerk. 
U.S.  Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Building— RCG. 
Boston,  Massachusetts  (U.S.  EPA  Docket 
No.  1-94-1061). 

Dated:  June  22, 1994. 
John  P.  DeVillars, 

Regional  Administrator. 

IFR  Doc.  94-16221  Filed  7-1-94.  8  45  a- 1 

BILUNG  CODE  6560-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

lune  27,  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  N\V..  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  oh  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  3221 
NEOB,  Washington,  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0246 

Title:  Section  74.452,  Equipment 
changes 

Action:  Extension  of  currently  approved 
collection 

Respondents:  State  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Estimated  Annual  Burden:  25 
responses;  0.5  hours  average  burden 
per  response;  13  hours  total  annual 
burden 

\'eeds  and  Uses:  Section  74.452  requires 
that  licensees  of  remote  pickup 
stations  notify  the  Commission  of  any 
equipment  changes  that  are  deemed 
desirable  or  necessary  (without 
departing  from  its  station 
authorization)  upon  completion  of 
such  changes.  The  data  are  used  by 
FCC  staff  to  assure  that  changes  made 
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profit  institutions, 
other  for-profit 


comply  with  the  rules  and 

regulations. 
OMB  Number  306040254 
Title:  Section  74.433.  Temporary 

authorizations 
Action:  Extension  ol  a  currently 

approved  collectic  n 
Respondents:  State  ( r  local 

governments,  non 

and  businesses  or 

(including  small  bjusinesses 
Frequency  of  Respoi  se:  On  occasion 

reporting  requirement 
Estimated  Annual  B  irden:  30 

responses;  1  hour  jverage  burden  per 

response;  30  houri  total  annual 

burden 
Needs  and  Uses:  Sedtion  74.433  requires 

that  a  licensee  of  &  remote  pickup 

station  make  an  informal  written 

request  to  the  FCC  when  requesting 

temporary  authori  nation  for 

operations  of  a  ter  iporary  nature  that 

cannot  be  conduci  ed  in  accordance 


with  §  74.24.  The 


lata  is  used  by  FCC 


staff  to  insure  that  the  temporary 
operation  of  a  rem  ote  pickup  station 
will  not  cause  int<  rference  to  existing 
stations. 


Busini  isses 


sma 


OMB  Number:  3060+0342 

7} t/e  Section  74.1234 

Action:  Extension  o 
approved  coUecti 

Respondents:  ~ 
profit  (including 

Frequency  ofRespo 
reporting  requirer^ent 

Estimated  Amjual 
responses;  1  hour 
response;  25  hour ; 
burden 

Needs  and  Uses:  Se^ 
requires  that  the  1 
Translator  station 
from  the  primary 
station  or  other 
rebroadcasling  tl 
addition,  the  licer 
Commission  of  th 
station  rebroadcaj  t 
that  written  cons4it 
from  the  licensee 
data  is  used  by  FC  C 
records  and  to  ass  ire 
with  FCC  rules  an  d 


FM 


Kir 


OMB  Number:  3060+0483 

Title:  Section  73.68!  ,  Transmission 

system  requireme  its 
Action:  Extension  o 

approved  collecti 
Respondents:  Busi 

profit  (including 
Frequency  of  Respo 

reporting  requireijient 
Estimated  Annual 

1  hour  average 

6  hours  total  anni 
Needs  and  Uses 

requires  TV 


I  bu  rd 


broac  cast 


Rebroadcasts 
a  currently 
n 

or  other  for- 

11  businesses) 
se:  On  occasion 


Burden:  25 
average  burden  per 
total  annual 


ion  74.1284 
censee  of  an  FM 
obtain  prior  consent 
M  broadcast 
translator  before 
programs.  In 
see  must  notify  the 
i  call  letters  of  each 
and  must  certif}' 
has  been  received 
)f  that  station.  The 
staff  to  update 

compliance 
regulations. 


a  currently 
^n 

es  or  other  for- 
inall  businesses) 
,  ise:  On  occasion 


Burden:  6  responses; 
en  per  response; 


I  a 
Se<lion 


1  burden 

73.687(e)(3) 
stations 


operating  on  Channels  14  and  69  to 
take  special  precautions  to  avoid 
interference  to  adjacent  spectrum  land 
mobile  operations.  This  requirement 
apphes  to  all  new  Channel  14  and  69 
tV  broadcast  stations  and  those 
authorized  to  change  channel, 
increase  effective  radiated  power 
(ERP).  change  directional  antenna 
characteristics  such  that  ERP 
increases  in  any  azimuth  direction  or 
change  location,  involving  an  existing 
or  proposed  channel  14  or  69 
assignment.  Section  73.687(e)(4) 
requires  these  stations  to  submit 
evidence  to  the  FCC  that  no 
interference  is  being  cause  before  they 
will  be  permitted  to  transmit 
programming  t)n  the  new  facilities. 
The  data  is  used  by  FCC  to  ensure 
proper  precautions  have  been  taken  to 
protect  land  mobile  stations  from 
interference.  It  will  also  increase  and 
improve  service  to  the  public  by 
broadcasters  and  land  mobile  services 
operating  in  certain  parts  of  the 
spectrum. 

Federal  Communicatioois  Commission. 
William  F.  Caton,         j 

Acting  Secretary.  I 

[FR  Doc.  94-16137  Filid  7-1-94:  8:45  am) 

BILLING  COOE  S712-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  510. 
License  Number:  3333 
Name:  Integrated  Traffic  Systems,  Inc. 
Address:  122  VV.  22ndj  #301,  Oak  Brook.  IL 

60.521  ! 

Date  Revoked:  March  18, 1994 
Reason:  Failed  to  maintain  a  valid  surety 


bond. 


I 


License  Number:  33531 

Name:  Zuazu  International,  Inc. 

Address;  310  Madisonl  Ave.,  Ste.  1010,  New 

York,  NY  10017 
Date  Revoked:  April  4,  1994 
Reason:  Failed  to  maintain  a  valid  surety 

bond.  jl        I 

License  Number  2610 
Name:  Tar-Mac  International,  Inc. 
Address:  2700  Greens  Rd.,  Bldg.  K,  Ste.  300. 

Houston.  TX  77032 
Date  Revoked:  May  23. 1994 
Reason:  Failed  totnaintain  a  valid  surety 

bond. 


License  Number: 


i8i: 


Name:  Byrd  Freight  Services  International, 

Inc.  dba  U-Freight/BFS  International 
Address:  14720  Lee  Road,  Humble,  TX  77396, 
Date  Revoked:  May  25, 1994 
Reason:  Failed  to  maintain  a  valid  surety 

bond. 
License  Number:  83 
Name:  Alro  Forwarding  Co.,  Ltd. 
Address:  One  World  Trade  Center.  Ste.  4623, 

NY,  NY  10048 
Date  Revoked:  June  1, 1994 
Reason:  Surrendered  license  voluntarily. 
License  Number:  1462 
Name:  Commodity  Forwarders,  Inc. . 
Address:  210  Baronne  Street,  Ste  1242,  New 

Orleans,  LA  70112 
Date  Revoked:  June  5, 1994 
Reason:  Failed  to  maintain  a  valid  surety 

bond. 

Bryant  L.  VanBrakle, 

Director.  Bureau  of  Tariffs,  Certificatien  and 

Licensing. 

|FR  Doc.  94-16164  Filed  7-1-94:  8:45  am] 

BILLING  CODE  6730-01-»« 


FEDERAL  RESERVE  SYSTEM 

NationsBank  Corporation;  Notice  of 
Application  to  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  apphcation  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank    - 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States." 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  ttie  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  \^Titing  on  the 
question  whether  consumlnation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
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identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  ^at  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  25, 1994 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

.  1.  NationsBank  Corporation, 
Charlotte,  North  Carolina,  to  engage  de 
nox'o  through  its  subsidiary 
NationsBanc-CRT  Ser\'ices.  Inc., 
Chicago.  Illinois,  and  NationsBanc-CRT 
Energy  (U.K.  Ltd.,  London,  England,  in 
acting  as  a  futures  commission 
merchant  for  unaffiliated  customers  in 
executing  and  clearing  (including 
clearing  without  executing)  and 
providing  investment  advice  on  futures 
and  options  on  financial  instruments 
and  non-financial  commodities;  and 
also  providing  securities  brokerage 
services  pursuant  to  §  225.25(b)((15), 
(b)(18},  and  (b)(19)  of  the  Board's 
Regulation  Y  and  fP.  Morgan  6-  Co., 
Inc..  80  FederalReserve  Bulletin  151 
(1994). 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  28. 1994. 
Jennifer  J.  fohnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc  94-16165  Filed  7-l-<M:  8:45  ami 
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Howard  R.  Ross,  et  aL;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-15270)  published  on  page  32432  of 
the  issue  for  Thursday,  June  23,  1994. 

Under  the  Federal  Reserve  Bank  of 
Kansas  Qty  heading,  the  entry  for 
Howard  R.  Ross  is  revised  to  read  as 
follows: 

7.  Howard  R.  Ross,  Chicago,  Illinois; 
to  acquire  23.05  percent;  Steve  Bangert, 
Denver,  Colorado,  to  acquire  23.05 
percent;  Noel  Rothman,  Chicago, 
Illinois,  to  acqiure  11.53  percent; 
Elizabeth  W.  Parker  Trust,  created  under 
the  George  S.  Parker  Trust;  co-trustees  & 
Elizabeth  VV.  Parker,  San  Juan,  Puerto 
Rico,  and  Robert  Fiddes,  Naples, 
Florida,  to  acquire  8.65  percent;  Scott  C 
Wylie,  Denver,  Colorado,  to  acquire  5.76 
percent;  John  Rose,  Chicago,  Illinois,  to 
acquire  1.73  percent;  Edward  Ross, 
Chicago.  Ilhnois,  to  acquire  8.65 
percent;  Howard  Gilbert,  Chicago, 
Illinois,  to  acquire  4.61  percent;  Walter 


Federal  Register  /  Vol.  59,  No.  127  /  Tuesday.  July  5.  1994  /  Notices 


34439 


identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  sunimarizing  the 
evidence  ^at  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  25, 1994 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

.  1.  NationsBank  Corporation, 
Charlotte,  North  Carolina,  to  engage  de 
novo  throTigh  its  subsidiary 
NationsBanc-CRT  Serxnces,  Inc., 
Chicago,  Illinois,  and  NationsBanc-CRT 
Energy  (U.K.  Ltd.,  London,  England,  in 
qcting  as  a  futures  commission 
merchant  for  unaffiliated  customers  in 
executing  and  clearing  (including 
clearing  without  executing)  and 
providing  investment  advice  on  futures 
and  options  on  financial  instruments 
and  non-financial  commodities;  and 
also  providing  securities  brokerage 
services  pursuant  to  §  225.25(b)((15), 
(b)(18),  and  (b)(19)  of  the  Board's 
Regulation  Y  and  J.P.  Morgan  6-Co.. 
Inc..  80  FederalReserve  Bulletin  151 
(1994). 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  28. 1994. 
Jennifer  ).  |ohnson. 
Associate  Secretary  of  the  Board. 
|FR  Doc  94-16165  Fi)ed  7-1-94;  8:45  ami 
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Howard  R.  Ross,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  BanKs  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-15270)  published  on  page  32432  of 
the  issue  for  Thursday,  June  23,  1994. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City  heading,  the  entry  for 
Howard  R.  Ross  is  revised  to  read  as 
follows: 

1.  Howard  R.  Ross,  Chicago,  Illinois; 
to  acquire  23.05  percent;  Steve  Bangert. 
Denver.  Colorado,  to  acquire  23.05 
percent;  Noel  Rothman,  Chicago, 
Illinois,  to  acqiure  11.53  percent; 
Elizabeth  W.  Parker  Trust,  created  under 
the  George  S.  Parker  Trust;  co-trustees  & 
Elizabeth  VV.  Parker,  San  Juan,  Puerto 
Rico,  and  Robert  Fiddes,  Naples, 
Florida,  to  acquire  8.65  percent;  Scott  Q 
Wylie,  Denver,  Colorado,  to  acquire  5.76 
percent;  John  Rose,  Chicago,  Illinois,  to 
acquire  1.73  percent;  Edward  Ross. 
Chicago.  Illinois,  to  acquire  8.65 
percent;  Howard  Gilbert,  Chicago, 
Ilhnois.  to  acquire  4.61  percent;  Walter 


Schaub,  Schaumburg,  Ilhnois,  to  acquire 
2.59  percent;  John  M.  Eggemeyer, 
Chicago,  Illinois,  to  acquire  2.31 
percent;  Mark  Kipnis,  Chicago,  Ilhnois, 
to  acquire  1.73  percent;  Memorial 
Capital  Corporation.  Hato  Rey,  Puerto 
Rico,  to.acquire  1.44  percent;  and 
American  Investment  Corporation.  Hato 
Rey,  Puerto  Rico,  to  acquire  1.44  percent 
of  the  voting  shares  of  Equitable 
Bankshares  of  Colorado,  hic,  Denver, 
Colorado,  and  thereby  indirectly  acquire 
Women's  Bank,  N.A..  Denver,  Colorado, 
and  Equitable  Bank  of  Littleton,  N.A., 
Littleton,  Colorado. 

Comments  on  this  application  must 
be  received  by  July  13,  1994. 

Board  of  Governors  of  thp  Federdl  Reserve 
SysleKi,  June  28,  1994. 

Jennifer  |.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-16166  Filed  7-1-94;  8:45  ami 
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Wiley  W.  Smith;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
apphed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Ftegulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  wrill  also  be 
available  for  inspection  at  the  offices  of 
the  Board  ofGovemoTS.  Interested 
persons  may  express  their  views  in 
vniting  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  July  25, 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

;.  Wiley  W.  Smith,  individually  and 
as  trustee,  and  Edward  A.  Carson, 
considered  to  be  a  group  acting  in 
concert,  both  of  Sapulpa,  Oklahoma,  to 
acquire  an  additional  22.29  percent  for 
a  total  of  27.16  percent  of  the  voting 
shares  of  Security  National  Bank  of 
Sapulpa,  Sapulpa,  Oklahoma. 


Board  of  Governors  of  the  Federal  Reserve 
System,  June  28, 19<i4. 
Jennifer  ).  Johnsoo, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-16167  Filed  7-1-94;  8:45  ami 
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SouthTrust  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 
,     Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persona  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comntent  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  29 
1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Geoipa 
30303: 

1.  SouthTruat  Corporation, 
Birmingham,  Alabama  and  SouthTrust 
of  Florida,  Inc.,  Jacksonville,  Florida  to 
acquire  100  percent  of  the  voting  shares 
of  Island  Bank  of  Collier  County,  Marco 
Island,  Florida. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Western  State  Agency,  Inc..  Devils 
Lake,  North  Dakota,  to  merge  with 
Towner  Bancorporation,  Ltd..  Towner, 
North  Dakota,  and  thereby  indirectly 
acquire  State  Bank  of  Tov.nier,  Towner, 
North  Dakota. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 
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1.  Wesfi^m  State  Agency,' Inc.,  Devils 
Lake,  North  Dakota,  to  acqtur»  McHenry 
Insurance,  Inc.,  Towner,  North  Dakota, 
and  thereby  engage  m  general  insurance 
acti^tiesin  a  towm  with  a  population  of 
less  than  5.000  people,  pursuant  to  § 
225.25(bl(aHiii)  of  the  Board's 
Regtilation  Y.  The  geogriphic  area  to  be 
served  is  Towner,  Nortji  Dakota. 

Boarf  of  Governors  of  the  Federil  Re-serve 
System.  June  28.  1  i94. 
feaaifer  ).  fo&Jison. 
Associate  Secretary  of  the  Board. 
[FRD(3C  94-l(3159FLled7-t-94.  8  45am| 
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P^ucy  Scafc2m>ertlt  Concerning  Errars 
af»di  Qmts'SiaiTs  Oaiuses  mm  Cottsett 
I>*ci'«<e-s 

Fedjral  Tr 


A(Si=f»CV: 


aral  Trade  Commissijn. 


ACnO'H:  Statement  of  policy. 

SiiwiWAfl?"  The  Gimmission  has 
d(?tecTuined  that  it  is  unnecessary  and 
in.ippropd.ita  to  include  m  any  of  its 
consent  decrees  any  provision 
estiblishmg  as  a  defense  to  an  action 
brought  to  enforcfe  the  con.ient  decree  . 
th.at  the  defendanfs  errors  and 
amissions  were  taadvertent  an.i 
unintentional  and  that  the  causes  and 
conse'.^^aences  of  ifaese  errors  and 
omissions  were  qjaickly  remedied. 
E?pt:Cnvi=  o/in=-  July  5.  19>^4. 
FOfl  Rjflmefl  tHfdf**»ATH3H  OOHTXCT: 
foel  N-  Brewer,  Division  of  Enforcement, 
B'jLTeau  of  Consumer  Protection.  Federal 
Tride  Commission.  Washington.  DC 
20560.(202)  12S-1-2967. 
Sii3PL£iK»e(*r4f»if  (PiPOflMAnQwi:  in  each  of 
two  previoiis  Consent  De<:rees.  Damark 
[r^teraatioaal.  lad..  Civ  No.  4-31-275 
(0.  Minn.  199t).  4nd  Ulhar  Vecaon  Co  . 
92  Ctv.  7537  (CLa)  (3  D  N.Y  t992).  the 
CommiMion  included  a  provision  that 
provided  a  defaniie  against  an 
enforcement  action  if  the  defendant 
could  estabUih  that  (I)  any  order 
violations  arose  f|t)m  inadvertent  and 
uaintentional  errOrs  that  may  have 
occurrci  despite  liie  defendant' s  good 
faith  raaintenanc^  of  records  and 
prfice«ltxres  to  prevent  such  emrs.  and 
(2)  the  defend.int  took  prompt  action  to 
remedy  any  cause  of,  or  in|ury  resulting 
from,  those  errors.  The  Commission 
now  has  de«:ided|that  such  provisions 
are  unnecessary  in  hght  of  tjie 
Commi ssion'jS  inherent  proseeutonal 
discretion.    I 

The  Commission  initiates  law 
enforcement  actions  under  Sectooa  5  of 
the  FTC  Act,  15  U  S  C.  45.  only  when 
it  has  teasoa  to  beUeve  faotJti  that  the  law 


has  been  violated  and  that  an  action  i?    ' 
in  the  puiilic  interest.  In  deciding 
whether  an  action  is  in  the  public 
interest,  the  Commission  considers, 
among  other  things,  the  scope  of  the 
alleged  violation,  the  circumstances  in 
which  it  occurred  and  the  extent  of  any 
resulting  injury.  Accordingly,  the 
Commission  beUeves  that  the  inclusion 
of  the  language  referred  to  above  from 
the  decisions  and  orders  in  Dawack  and 
Lillian  Vervon  is  redundant  to  its  public 
interest  considerations  and  could  cause 
confusion  concerning  the  Commission's 
exercise  of  prosecutorial  discretion 
within  the  terms  of  Section  5.  Therefore, 
the  Commission's  policy  will  be  to 
refuse  to  approve  proposed  con.j.jnt  ■ 
de<::rees  containing  provisions  designed 
to  circumscnbe  liability  for  inadvertent ' 
and  promptly  remedied  errors"  or 
otherwise  to  dehneate  the  Commission' i 
discretion  in  initiating  law  enforcement 
proceedings. 

Authority  15  US C.  4t-5i9. 
List  of  Sabjjecti 

Tride  prietices. 

By  ilip^'ition  of  the  Comtni.iiian. 
OoRddii  S.  Cr..ii:k. 
Secretary. 

Di.isent.ing  Jtatemenf.  of  Commissioner 
Deborah  K.  Owen,  regarding  the 
Commission's  policy  statement 
concerning  errors  and  omissions  clauses 
in  consent  decrees 

[  have  voted  against  the  proposed 
change  in  Commission  policy,  which 
would  preclude  a  defense  m  con.sent 
decrees  relating  to  inadvertent  and 
unintentional  errors  by  defendants.  In 
my  view,  such  language  is  harmless 
witii  respe<:t  to  any  legitimate 
Commission  interest,  and  may  serve  to 
rea.>sure  parties  as  to  die  (udicious 
eKer':i:ie  of  o'lr  prosecutorial  discnetion. . 

[FR  Doc.  94-16  ta I  Filed  7-1-44.  3  45  iml 


Girartitjwg  oif  Ri*5fiesit  fOT  €airfy 
Te»wtr».aiti,(S'i"  q*  dfre  WanCrg  Panod 
Under  tftfa  pr3TTi3'''3e«'  iMotiiifrcatron 
Rufes 

Station  7A  of  the  Clayton  Act,  15 
U  .3  C  Ida,  as  added  by  Title  II  of  tlie 
Hirt-3<:att-R.odino  Antttr^ist 
Impravetnenta  Act  of  i'17'y,  requires 
persons  contemplating  certain' mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commisjion  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
corisummatjon  of  such  plans.  Section 
7A(bK2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 


'  Federal  Register  / 

and  requires  that  notice  of  this  action  be  p< 

published  in  the  Federal  Register.  pj 

The  following  transactions  were  ^ 

Eranted  ear)y  termination  of  the  waiting  ^' 

Transactions  Gran- 

Name  of  acquiring  person,  name  o 

Michaels  Stores,  tnc..  Frontenac  Company,  An  iriinc 
The  1818  Fond.  LP..  Cotumbia/HCA  Heatthcaie  Cc 
AGCO  Corpofatiofi.  Varity  Corpor^on,  Massey  Fer 
CeridJan  Corporation,  Tesseract  Investors,  LP.,  Tes 
American  Gas  &  0«  Investors,  Enterra  Corporation, 
AmGO  II,  Enterra  Corporation,  Enterra  Corporation' 
AmGO  III.  Enterra  Corporation,  Enterra  Corporation 
First  Reserve  Seca'ed  Energy  Assets  Fund,  LP.,  E 
First  Reserve  Fund  V,  Limited  Partnership,  Enterra  ( 
First  Reserve  Fund  V-2,  Limited  Part.Tership,  Enterr 
First  Reserve  Fur<J  VI,  Limited  Partnership,  Enterra 
Enterra  Corporation,  Total  Energy  Services  Compar 
Specialty  Paperboard,  Inc.  W.R.  Grace  &  Co.,  W.R. 
Apollo  Real  Estate  Investment  Fund,  L.P.,  Aetna 

West  Virginia  

The  Mutual  Life  Assurarwe  Company  of  Canada,  M 

Company  

Helmerich  &  Payne,  Inc.,  Energy  Service  Company, 
GATX  Corporation.  Royal  Dutch  Petroleum  Corrpan 
General  Electric  Company,  Quaker  State  Corporatio 
New  York  Life  Insurance  Company,  Bruce  A.  Flashn 
Illinois  Power  Company.  The  Montana  Power  Compj 
Johnson  Controls,  Inc.,  Chrysler  Corporatkan.  Ensarr 
General  Electric  Company,  Steel  Dyramics,  Inc.,  St« 
Tyler  Capital  Fund,  LP.,  Smith  Corona  Corpo»ation, 
Mr.  John  N.  Ehrman,  SA  Louis  Dreyfus  et  Cie,  Loui 
Bob  Magness,  TCI/Liberty  HoWing  Company.  TCIAJl 
The  May  Department  Stores  Con^ny,  J.C.  Penney 
Dover  Corporation.  Equity  Holding  Umited,  Hiil  Refrk 
Motorola.  Inc..  Harris  Corpor^on.  Karris  Corporatior 
TCI/Liberty  Hokjing  Company,  Cablevision  of  Baton  i 
Gokter,  Thoma,  Cressey  Fund  III  Limited  Partnershif 

Jerry  Zucker,  New  Polymer,  New  Polymer  

CSM  r»v,  Henry  4  Henry,  Inc.,  Henry  &  Henry,  Inc  ... 
The  Lakeland  Health  Care  Corporation,  Congregatic 

pital  and  Health  Center  

MobiteMedia  Corporatwn,  Local  Area  Telecommunk^j 
The  Allen  T.  Grtliland  Tnist  dated  August  4,  1982,  M< 
John  C.  Malone,  TCI/Liberty  Holding  Company.  TCIy| 
A.  Jerrold  Perenchio,. Combined  Broadcasting,  Inc.,  ( 
Integrated  Health  Servrces,  Inc..  Chemical  Banking  C 
Welsch,  Carson,  Anderson  A  Stowe  VI,  L.P.,  Housec 
TCW  Special  Crecfits  Fund  V— The  Principal  Fund.  G 
Pratt  Family  Holcfings  Trust,  Mr.  Cad  Cheek.  Georgia 
Whitehall  Street  Real  Estate  Limited  Partnership  III, 

dential  InsurarK*  Company  ol  America 

Banta  Corporation,  United  Graphics  tna.  United  Graf 
The  Promts  Companies  Incorporated,  Pittsburgh  Hu 

ment  Corporation _;. 

Time  Warner  Inc.,  NVC  International  Inc.,  NVC  Intern 
Lagardere  Groupe  S.C.A.,  The  WaB  Dtsney  Cotrpani 
BellSouth  Corporatkxi,  BellSouth  Cofporation.  RAM/B 
PennCorp  Financial  Group,  Inc..  American  Genera!  ( 

al : 

Health  Management  Associates,  Inc.,  Adventisl  Healtl 
CMS  Energy  Corporatton,  Sun  Conpany,  Inc.,  Sun  C 
The  Standard  Register  Company,  Settsu  Corporation, 
Harcourt  General.  Inc..  The  Times  Min-or  Conpany, 

tk)r>s  _ _. _ 

Pioneer  Telephone  Cooperative,  Inc.,  GTE  Corporatio 
Andefsoo  News  CofporaCon.  Wal-Mart  Stores,  Inc.,  W 
Atlas  Corporatoo,  M.I.M.  HoWings  Limtted  (an  Austral 
American  Nationai  Insurance  Company,  Tempte-lnlam 
The  Mayer  Electric  Supp»y  Company,  Inc.,  Donald  F.  I 
Ronakf  W..  Burkte.  Ftdude  M.H.G.  (a  Canadian  Trust), 


and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
Granted  early  termination  of  the  waiting 
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period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 


General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  resppct 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  061394  and  062494 


Name  of  acquiring  person,  name  of  acqurred  person,  name  of  acquired  entity 


5i^.o  j°'!?'.'^-f'°^®'^*^  Conipany.  An  iriinois  Partnership.  Leewards  Creative  Crafts,  fnc 

I™  I®  '^"''*^*  "-^  •  CoJumb.a'HCA  Heatthcare  Corporation.  Columbia/HCA  Healthcare  Corporatton""" " 

ACaCO  Corporation.  Varity  Corporation.  Massey  Ferguson  Group  Limrted 

Cendian  Corporation,  Tesseract  Investors,  LP.,  Tesseract  Corporation  ~'-~'"".       ZZ™      

American  Gas  A  0«  Investors,  Enterra  Corporation,  Enterra  Corporation    .  _  „  

AmGO  II,  Enterra  Corporation,  Enterra  Corporation _„~  !1 "   ~""~ " 

AnrKSO  III.  Enterra  Corporation.  Enterra  Corporation "'"   "     "  

First  Reserve  Secured  Energy  Assets  Fund.  LP.,  Enterra  'c<>^iora\kn^'ii^i^'c^'^ 

First  Reserve  Fund  V,  Limrted  Partnership,  Enterra  Corporation,  Enterra  Corporation     „         " 1" 

First  Reserve  Fund  V-2,  Limited  Partnership,  Enterra  Corporation.  Enterra  Corporation  JT         Z    '"" 

First  Reserve  Fur<J  VI,  Limrted  Partnership.  Enterra  Corporation,  Enlerra  Corporation         "~"~ 

Enterra  Corporation,  Total  Energy  Services  Company,  Total  Energy  Sendees  Coiroanv  

Specialty  Papert>oard.  Inc..  W.R.  Grace  &  Co.,  W.R.  Grace  &  Co.-Conn.'s  Endura  Prod^-Di^/is'i^' "  " 

^?st  v7'.n^a^^°  Investment  Fund,  L.P.,  Aetna  Life  and  Casualty  Company.  Kanavwih  *AaA,  Cb^^^, 

Tfw  Mutual  Ufe  Assurance  Company  of  Canada,  Miiwa^€«"irewanc»'Gr'^^^ 

Helmerich  &  Payne.  Inc..  Energy  Sendee  Company.  inc'.ENSCo'Diiiiing'co^  

GATX  Corporation.  Royal  Dutch  Petroleum  Company  (a  Netherlands  Corp )  SheB  Ofl  Company 

General  Electric  Company.  Quaker  State  Corporation.  Heritage  Insurance  Group  Inc  

New  YotI*  Life  Insurance  Company.  Bruce  A.  Flashner,  M.C.,  Flashner  Medical  Partnership 

I  linois  Power  Company,  The  Montana  Power  Company,  North  American  Energy  Services  Coi^nv 
Johnson  Controls,  Inc..  Chrysler  Corporation.  Ensarrijie  be  Intenores  Automotrices  S>^  de  C  V 

General  Electric  Company.  Steel  Dynamics,  Inc..  Steel  Dynamics,  Inc    ..  '  "'" 

Tyler  Caprtal  Fund.  LP..  Smith  Corona  Corporation.  SCM  Office  Supplies,  inc  "I"!  Z"l     

Mr.  John  N.  Ehrman.  S.A.  Louis  Dreyfus  el  Cie.  Louis  Dreyfus  Natural  Gas  Corp 

Bob  Magness.  TCI/Liberty  Holding  Company.  TCI/Ut)erty  Holding  Company  " " 

The  May  Department  Stores  Company,  J.C.  Penney  Company,  Inc.,  J.C.  Penney  Piopertw*.' Inc 

Dover  Corporation,  Equity  Hotding  Limrted,  Hill  Refrigeration,  Inc  '      -"       -.     ^ 

Motorola.  Inc..  Harris  Corporation,  Harris  Corporation : "Z    \ """  Z. 

TCI/Liberty  Holding  Company.  Catjievtsion  of  Baton  Rouge,  Ltd..  ciiievteion'of  Batii^i^^       

Colder.  Thoma,  Cressey  Fund  III  Limtted  Partnership.  New  Polymer  New  Polymer 

Jerry  Zucker,  New  Polymer.  New  Polymer  _ ■"'" " 

CSM  r»v.  Henry  &  Heriry,  Inc..  Henry  &  Henry.  Inc !...."!!!!!"!!"!.""! " "     

The  Lakeland  Health  Care  Corporation.  Congregation  dt  thia  ^(morvr^'ii^iti'i^l^^ 

prtal  ar>d  Health  Center  '^ 

MobiteMedia  Corporation.  Local  Area  Telecommunications.  Inc^.' Local  Area  fo!e(imrTfl"nica'tio^        """ 

The  Allen  T  GrIIiland  Tmst  dated  August  4,  1982,  MobileMedia  Corporation,  MoDiieMeda  Corporation 

John  C.  Malone,  TCI/Liberty  Holding  Company,  TClvLiberty  Holding  Corr^ny  „ 

A.  Jerrold  Perenchio.  Combined  Broadcasting.  Inc..  Combined  Broadcasting  of  ChicaQo"  Inc" 

Integrated  Health  Services,  Inc..  Chemical  Banking  Corporation.  Cooper  HokSng  Corporation  '  """ " 

Welsch,  Carson.  Anderson  A  Stowe  VI.  L.P..  Housecall,  Inc..  Housecall.  Inc  "  1'  ZZ 

TCW  Special  Credrts  Fund  V— The  Principal  Fund,  General  Electric  Company,  Chief  Auto  Parte 

Pratt  Family  Holdings  Trust  Mr.  Carl  Cheek,  Georgia  Box,  Inc 

Whitehall  Street  Real  Estate  Umrted  Partnership  III,  The  Pnxjential  insurance  Company'^ '^rwrica  Ttie  Pr[>^ 

dential  Insurartce  Company  of  America , —."_.!„„ 

Banta  Corporation.  Unrted  Graphics  Ina,  United  Graphks  incZ-T^^  "I  ~~    "   Z^ZZ      

The  Promus  Companies  Incorporated.  Pittsburgh  History  &  Undrrarks"FourKlaton!"ff«  Landro^'i"oeveii>^ 

ment  Corporation _.. ^ 

Time  Warner  Inc.,  NVC  International  Inc.,  NVC  Internatiorai  inc"!.".I."""!.l".Z"... "..  "  ~" 

Lagardere  Groupe  S.C.A.,  The  Walt  Dtsney  Coirpany.  Disney  Direct  Response  F^bi^hino.  liic   

BellSouth  Corporation,  BeRSouth  Corporation.  RAM/BSE,  LP  Z Z 

PerinCorp  Financial  Group,  Inc..  American  General  Corporation,  Pioneer 's«cuirty"ufel7tsiir^  Corri>any  et 

Heattti  Management  Associates,  ina.  Advent!^  Heattti  Systeiri^initoelt' Health  Care  Cto^ 

CMS  Energy  Corporation.  Sun  Company,  Inc.,  Sun  Cdtont)ia  Oil  Company  '  '  "Z" 

The  Standard  Register  Company.  Settsu  Corporation.  Uarco.  Inc 

Harcourt  General.  Inc..  The  Times  Mirror  Company,  the  Browo-ROA  divisioo'oi' wltv  C.' Browii  C^ 
oons  „ _. _ 

Pioneer  Telephone  Cooperative,  Ire.,  GTE  C<wporation,  (3TE  Soutliw^t  li^^^  I  ~™ 

Anderson  News  Corporation,  Wal-Mart  Stores,  Inc.,  Western  Merchandisers,  Inc J      '"  „"" 

Atlas  Corporation,  M.I.M.  Hoklings  Limrted  (an  Australian  company).  Granges  Inc  _.               Z!       ZZ 
American  National  Insurance  Company,  Temple-Inland  Inc.,  Guaranty  Federal  Bank  f¥b       „"  " 
The  Mayer  Electric  Supp»y  Comparty,  Inc.,  Donald  F.  McMu«an.  Mack  Electric  Supp^  Ca  Inc     Z"'ZZ. 
RonaWW.Burkte.RdudeM.H.G.  (a  Canadian  Trust).  Smtfty's  Super  Valu  Inc 1   _U """ 


PMNNo, 


94-1383 

94-1412 
94-1484 
94-1515 
94-1372 
94-1373 
94-1374 
94-1375 
94-1376 
94-1377 
94-1378 
94-1379 
94-1411 

94-1434 


Datetermr- 
nated 


06/13/94 
06/14/94 
06/14/94 
06/14/94 
06/15/94 
06/15/94 
06/1 5«4 
06/1  S'94 
06/15/94 
06/15/94 
06/15/94 
06/15/94 
06/15-94 

06/15/94 


94-1441 

06/15/94 

94-1455 

06/1 5«4 

94-1457 

06/15/94 

94-1468 

06/15/94 

94-1494 

06/15/'94 

94-1496 

06/15/94 

94-1424 

06/16/94 

94-1476 

06/16/94 

94-1497 

06/16/94 

94-1354 

06/20»4 

94-1409 

06/20/94 

94-1414 

06/20/94 

94-1415 

06/20/94 

94-1432 

061/20/94 

94-1438 

06/20«4 

94-1452 

06/20/94 

94-1453 

0&'20«4 

94-1466 

06/20/94 

94-1491 

06/20."94 

94-1500 

06/20/94 

94-1501 

06/20.94 

94-1502 

0a20.'94 

94-1508 

06/20/94 

94-1619 

06/20/94 

94-1522 

06/20J94 

94-1527 

06/20/94 

94-1529 

06/20/94 

94-1535 

0&'2a'94 

94-1541 

06/20.'9A 

94-1545 

06,'20-'94 

94-1547 

06/20/94 

94-1548 

06«).'94 

94-1550 

06/20/94 

94-1551 

06«)/94 

94-1430 

06/21/94 

94-1431 

0&12M9A 

94-1443 

06/21/94 

94-1499 

06/21/94 

94-1503 

06/21/94 

94-1504 

06/21^ 

94-1521 

06/21/94 

94-1532 

0601/94 

94-1553 

06/21/94 

94-1554 

06O1-"94 

34442 


Federal  Register  /  Vol.  59.  No.  127  /  Tuesday.  July  5.  1994  /  Notices 


Tramsactkdns  Granted  Early  TERMiNAnoN  Between:  061394  Aruo  062494 — Continued 


tiame  of  acqumng  pe>-son.  nane  of  adquired  pe»30ti.  name  of  acquirad  ertty 


lite , 


Sstarj  of  St  Joseph  of  Tipton.  Indiana,  St  Josapn  Hos- 


OaugMterj  of  Charty  f^conal  Health  Sysi:e*Ti 
pttai  4  Hearth  Center^  of  Ko*<omo,  IN,  Inc  .... 
Enron  Co«poration.  Bncjge  Ort  Umited.  Bridge  Otf  Lmitad 

Ka«so  Investment  Associates  IV.  L.P  .  F  OeWWigfn  Titus.  F  0  Titus  and  Son  Inc  ...„ „ ] 

Switt  Energy  Company.  Partner  &  ParsJey  Petroteum  Comoany,  PaP  Producing.  Inc 

United  States  Fitter  Co«  porabon,  Warburg,  Pmcus  Captal  Company.  LP ,  bquipure  Tectinotogies,  Inc  

United  States  Filter  Co<  poration,  John  3.  SwartJey,  bqupiire  TechnoiOfjes,  Inc 

yvartxjrg.  Pmcus  Caprts  I  Company.  LP  .  United  States  F-tier  Co<TMration.  United  States  Filter  Corporation 

'artners.  LP..  Mid-State  Piastres,  Inc.,  Mid-Stats  Plastics,  Inc  , 

Attantic  Equir/  Partners,  LP.  MagneTek,  Inc..  MagneTak  Controls.  Inc „ 

Main  Street  Partners.  L  P  .  CommNet  Cellular.  Inc  ,  CommNet  Ce»lula^,  Inc ! 

Gemard  R.  Andlinger.  Mobert  R.  Dyson,  Cissett  MaiTi^actunng  Cornpany  '. 

Cardinal  Hearth.  Ina,  Bihrens  Inc  .  Behrens  Inc „ ,„ " ....."..™ZZ 

The  Vigoro  Corporation  Peter  Lederer.  Koos,  Inc  and  Lade-er  of  Florida,  »nc „ !.X!!."" 

CP  Institul  onal  Partners  I,  Inc  ,  CP  Institutional  Paitners  I.  Inc „ „ 

rK..  M&F  Legend  Hotdings,  LP  .  L^jaiiii/aymeOrook  Corporation „. 

General  Electric  Comps  ny,  Cavco  industnes.  Inc  .  C  U  C  Laaiing  Qiueion  „ 

I.C.H.  Corporation,  Rob  art  T  Shaw.  Consotnlated  Fi.Jetity  Lite  Insurance  Company 

N.V.  VarenigdBezit  VNJ.  Cibcoro,  I/8/E/3     

Pfizer  Inc..  Neuroqen  Cjrooration.  Neurogen  Corporation    , 

Charter  Medical  Corporitjon.  National  Medical  Enteranses,  Inc..  rtiwE  IPsychialnc  Properties,  Inc 
Canadian  Pacific  Umite  1,  Ooubtetree  GjrporaHon,  Joint  u-anture.  Doubletree  Corporation,  Joint  Venture 
General  Electric  Compe  ny.  Doubletree  Corporation,  Joint  Ventura.  Oojibietree  Corporation,  Joint  Venture 
Kidd,  Kamm  Equity  Parfiers.  L.P  .  Luigi  Massironi.  Hoijbigant.  Inc 


ATiTCorp 

Manner  Hearth  Group. 


CONTACT: 

A.  Horton, 
Federal  Trada 

;er  Notification 
ition,  room 

20580.  (2021  326- 


F(M  RiATHER  iNFORtfUnON 
Sandra  M.  Peay  or  R(  »nee 
Contact  Representati  i^es 
Commission.  Premer  5^ 
Office,  Bureau  of  Coi  ipet 
303.  Washington.  Dq 
3100. 

By  Dtrecrian  of  the  Commission. 
Owutd  S  Clark. 
Secivtary. 

(PR  Doc  94-16182  Fileji  7-1-94.  3  45  ami 
aiLUNG  C00€  57SO-01-M 


[OicLC-3497] 

Arizona  Automobtlebeaiers 
Association:  Prohibi  ted  Trade 
Practices,  and  Affimlative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  orde  r. 


summary:  In  settlem^t 
violatiotis  of  federal 
unfau^  acts  and 
metliods  of  com 
order  prohibits. 
Arizona  association 
approximately  199  dealers 
restricting,  regulating , 
with  truthful,  non-de  :epti 


practices 

ipetiti  an 

amot  g 


comparative  or  price 
advertising  concemir  g 
members  in  the  futur  i 
order  requires  the  respondent 
from  its  "Standards 
Motor  Vehicles"  any 
statement  or  guidelin  > 


PMNf^io. 


iPsy 


94-1423 
94-1610 
94-1530 
94-1538 

94-1384 
94-1335 
94-1337 
94-1469 
94-1473 
94-1475 
94-1516 
94-1525 
94-1536 
94-1540 
94-1542 
94-1544 
94-1557 
94-1568 
94-1569 
94-1577 
94-1594 
94-1608 
94-1613 


Date  termi- 
nated 


06/22/94 
06/22/94 
06/23/94 
06/23/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 
06/24/94 


consi 


of  alleged 
iw  prohibiting 
and  unfair 
this  consent 
other  tilings,  an 
isting  of 
from 
or  interfering 

ve 
idvertising  or 
frnandng  by  its 
In  addition,  the 


inc^ir.iiitant  writh  he  term.i  of  the 
setrleraent.  to  distribute  copies  to  each 
memfDer.  and  to  publish  the  revised 

stand.irdi  in  the  AjADA  member 
migajine 

DAres:  CorapLkint  and  Order  issued  May 
■31.1994,'         I        i 

F0«  Fijamsfl  IIMPORMATION  CONTACT: 

Ralph  SKJae.  FTC/San  Francisco 
Regianal  Office,  901  Market  St.,  Suite 
570,  San  Francisco,  CA  94103.  (415) 

744-''920 

SUPPLEMENTAar  INFORMATION:  On 

Monday,  March  21. 1994,  there  was 
pubUihe<l  in  the  Federal  Register,  59  FR 
1 3325.  a  proposed  consent  agreement 
with  analysts  In  the  Matter  of  Arizona 
Automobile  Dealers  Association,  for  the 
purpose  of  sokiciting  public  commeat. 
[ntereste-i  parties  were  given  sixty  (60) 
days  in  wfciich  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received. 
the  Commission  has  ordered  the 
issuance  of  the  .complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


for 


to  remove 
Advertising 
jrovision.  policy 
that  is 


(3^.  6.  13  3rat  721.  15  US  C.  46.  Interprefs 

or  spplies  wc.  5.  38  Stat  719.  as  amende<i. 

13  use.  45) 

Donald  S.  Clarli^. 

Secretary 

|FR  Doc.  94-16177  Filed  7-1-94.  3  45  ami 

BIIJJMO  COOe  S750-OI-M 

[Olrt.C-<M95l 

Orkin  Exterminating  Company.  Inc.; 
Proihibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
metiiods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Georgia  pesticides  corporation  frnm 
advertising  or  representing  that  its 
pesticides  used  in  its  lawn  care  service 
programs  are  as  safe  as  some  common 
household  products  or  that  they  pose  no 
significant  risk  to  human  health  or  the 
environment,  without  possessing 
competent  and  reliable  scientific 
evidence  to  substantiate  the  claims. 
DATES:  Complaint  and  Order  issued  May 
25, 1994.» 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dershowltz.  FTG'S-4002, 
Washington,  DC  20580.  (202)  326-3158. 


'  Copies  of  the  Comprint  and  the  Decision  and 
Order  are  available  from  the  Conunission's  Public 
Reference  Branch,  H-130,  6th  Street  &  Pennsylvania 
Avenue.  NW..  Washington,  DC  20580. 


'  Copies  of  f  he  Complaint  and  'he  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130. 6th  Street  &  Pennsylvania 
Avenue.  IVJW..  Washington,  DC  2058tf. 


Federal  Register  / 


SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  April  14.  1993,  there  was 
published  in  the  Federal  Register,  58  FR 
19444,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Orkin 
Exterminating  Company,  Inc.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721: 15  U.S.C.  46  Interprets 
or  applie?  sec.  5.  38  Stat.  719,  as  amended; 
15  U.S.C.  45) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  94-16178  Filed.7-1-94;  8:45  am) 
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PktC-3496] 

Samick  Music  Corporation;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  comf)etition,  this  consent 
order  prohibits,  among  other  things,  a 
California  subsidiary  of  a  Korean  piano 
manufacturer  from  misrepresenting  the 
composition  of  any  of  its  piano 
soundboards  or  any  other  piano  parts  in 
the  future,  and  requires  the  respondent 
to  pay,  to  the  U.S.  Treasury.  $266,000  in 
disgorgement. 

DATES:  Complaint  and  Order  issued  May 
27,  1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Darren  Bowie,  FTC/H-200,  Washington. 
DC  20580.  (202)  326-2018. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  March  21,  1994.  there  was 
published  in  the  Federal  Register,  59  FR 
13332,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Samick 
Music  Corporation,  for  the  purpose  of 
sohciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
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>  Copies  of  the  Complaint  and  the  Decision  and  '( 

Order  are  available  from  the  Commission's  Public  fron 

Reference  Branch,  H-130, 6th  Street  &  Pennsylvania  H-1 

Avenue,  NW.,  Washington,  DC  20580.           "  z'osi 


SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  April  14, 1993.  there  was 
published  in  the  Federal  Register,  58  FR 
19444,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Or  kin 
Exterminating  Company,  Inc.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applie?  sec.  5.  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  94-16178  Filed  7-1-94;  8:45  am) 
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[Dkt  C-3496] 

Samick  Music  Corporation;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California  subsidiary  of  a  Korean  piano 
manufacturer  from  misrepresenting  the 
composition  of  any  of  its  piano 
soundboards  or  any  other  piano  parts  in 
the  future,  and  requires  the  respondent 
to  pay,  to  the  U.S.  Treasury,  5266,000  in 
disgorgement. 

DATES:  Complaint  and  Order  issued  May 
27,  1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Darren  Bowie,  fTC/H-200,  Washington. 
DC  20580.  (202)  326-2018. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  March  21, 1994,  there  was 
published  in  the  Federal  Register,  59  FR 
13332,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Samick 
Music  Corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 


or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cedse  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Sfaf.  721;  15  U.S.C  46.  Interprets 
or  applies  sec.  5,  58  Stat.  719,  as  amended; 
15  use.  45} 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  94-16179  Filed  7-1-94,  8:45  ami 
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[Docket  9190] 

Ticor  Title  insurance  Company,  et  al.; 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Modifying  order. 


SUMMARY:  This  order  modifies  the 
Commission's  Final  Order,  issued  in 
1989,  by  deleting  references  to  the  states 
of  New  Jersey  and  Pennsylvania. 
Therefore,  in  accordance  with  the 
decision  and  judgment  of  the  court  of 
appeal,  the  order,  as  modified  by  the 
Commission,  prohibits  the  companies 
from  discussing,  proposing,  setting  or 
fifing  any  rates  for  title  search  and 
examination  services  through  a  rating 
bureau  in  the  states  of  Connecticut, 
Wisconsin,  Arizona,  and  Montana. 

DATES:  Final  Order  issued  September 
19,  1989.  Modifying  Order  issued  April 
22,  1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Von  Nirschl,  FTC/S-2115, 
Washington,  DC  20580.  (202)  326-3213. 

SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  Ticor  Title  Insurance 
Company,  et  al.  The  prohibited  trade 
practices  and/or  corrective  actions  as  set 
forth  at  55  FR  363,  are  changed,  in  part, 
as  indicated  in  the  summary. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Donald  S.  Clark, 

Secretary. 

IFR  Doc.  94-16180  Filed  7-1-94;  8:45  ami 

BILLING  COOE  675»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Interest  Rate  on  Overdue  Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  Part  30) 
provides  that  the  Secretary  shall  charge 
an  armual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  13%  for  the  quarter 
ended  June  30,  1994.  This  interest  rate 
will  remain  in  effect  until  such  time  as 
the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  June  22,  1994. 
George  Strader, 

Deputy  Assistant  Secretary,  Finance 
IFR  Doc.  94-16184  Filed  7-1-94:  8.45  a:r,r 

B4LUNG  CODE  41S0-04-M 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission  s  Public 
Reference  Branch.  H-130. 6th  Street  &  Pennsylvania 
Avenue,  N\V..  Washington,  DC  Z0580. 


'  Copies  of  the  Modif>ing  Order  are  available 
from  the  Commission's  Public  Reference  Branch. 
H-130. 6th  »  PA.  Ave..  NW.,  Washington,  DC 
20580. 


Centers  for  Disease  Control  and 
Prevention 

Prevention  Centers  Grant  Review 
Committee:  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

NAME:  Prevention  Centers  Grent  Review 
Committee. 

rime  and  Dates:  8  a.m.-5  p.m.,  July  21-22, 
1994. 

Place:  Hotel  Niklco  Atlanta,  3300  Peachfree 
Road,  .N'E,  Adanta,  Georgia  30305. 

Status:  Open  8  a.m.-8:45  a.m.,  July  21, 
1994;  Closed  9  a.m.,  July  21,  through  5  p.m.. 
July  22.  1994. 

Purpose: This  committee  is  charged  Vkith 
•advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC,  regarding  the 
scientific  merit  of  grant  applicatioDS  relating 
to  the  establishment,  maintenance,  and 
ofwration  of  centers  for  research  and 
demonstration  with  respect  to  health 
promotion  and  disease  prevention. 


rtAAJIA 
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Matters  io  be  Discussefl:  Aganda  items  for 
the  meeting  wiH  include  ^nnouacemeats. 
discussion  of  review  protednres,  future 
meeting  dates,  and  revieikr  of  coopercitive 
agreement  applications.  Beginning  H^  am.. 
July  21.  through  5  p.m..  July  22.  the 
committee  wHl  conduct  ^s  review  of 
cooperative  agreement  amplications.  This 
portion  «jf  the  meeting  ■will  be  closed  to  the 
public  in  accordance  wrfi  provisions  strt 
forth  in  Section  552b(cH4)  and  (6).  Title  S 
U.S.  Code,  and  the  Deterciuiation  of  the 
Acting  Associate  Directot  for  Policy 
Coordmation.  CDC.  pursuant  to  Pub.  L.  92- 
463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate.  I 

Contact  Person  for  morf  information:  Diane 
H  ^ones.  Fh.D..  Project  Opicer.  Office  of 
Sur^'eillance  and  Analysis.  National  Onter 
for  Chronic  Disease  Prevgntion  and  Health 
Promotion.  CDC.  4770  Bv^ford  Highway.  NE, 
Mailstop  K-30.  Atlanta. <*eorgia  30341-3724. 
telephone  404/468-5393. 

Dated:  June  26, 1994. 
William  H.  GinaM, 
Acting  Associate  Director  for  Policv 
Coordination,  Centers  forjpjsease  Control  and 
Prevention  (CDC). 

IFR  Doc.  94-16156  Filed  r-1-94:  8:45  am 

BILUN6  000€  4ia)-18-0-M 


National  Institutes  of  ^eaith 

Division  of  Research  grants;  Closed 
Meeting 


Spec 


Caiol 


Pursuant  to  section 
Federal  Advisory 
amended  t5  U.S.C. 
is  hereby  given  of  the 
of  Research  Grants 
Panel  (SEP)  meeting: 

Name  of  SEP:  Behaviori 
Neurosciences. 

Date:  July  6, 1994. 

Time:  2:00  p.m. 

Place:  NTH.  Westwood 
(Telephone  Conference). 

Contact  Person:  Ms 
Scientific  Review  Admin 
VVestbard  Ave..  Room 
20892,(301)594-7165 

Purpose/ Agenda:  To 
grant  applications. 

The  meeting  will  be  c 
with  the  provisions  set 
552b(c)(4)  and  552b(c)(6) 
Applications  and/ or 
discussions  could  reveal 
secrets  or  commercia 
patentable  material  and 
concerning  individuals 
applications  and/or 
of  which  would  constituti 
unwarranted  invasion  of 

This  notice  is 
days  prior  to  the  meeting 
of  coordinatiiig  the  atten 
because  of  conflicting  sc 
(Catalog  of  Federal 
Program  Nos.  93.306.  93 
91396.93.837-93.644 


10(d)  of  the 
Com  nittee  Act,  as 
Ap;  lendix  2),  notice 
f  jllowing  Division 
ial  Emphasis 


1  and 


lildg..Room306B 


Campbell. 
i  strator.  5333 
Bethesda,  MB 


306  B 


rei  iew  individual 
o  led  in  accordance 


foi  th  in  sections 
Title  5.  U.S.C. 
propi  isals  and  the 
( onfidential  trade 
pro  )erty  such  as 
pi  rsanal  information 
as  Mxiated  with  the 
profx:  sals,  the  disclosure 
a  dearly 
dersooal  privac> 
being  put  lished  less  than  1 5 
due  to  the  difficulty 
dince  of  members 
hi  idules. 
Dome^ic  Assistance 

3.  93.337.  93.393- 
934846-93.878. 


93.892.  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  June  28. 1994 
Susan  K.  Feldman, 
Committee  ManagemeBt  Officer.  NIH 
[PR  Doc.  94-16253  Filed  7-1-94;  8:45  am] 
BILUNG  CODE  AUO-OV-H 

Social  Securffy  Administration 

Rescission  of  Social  Security 
Acqunsoence  RuNng  8S-1(9) — Summy 
V.  Schweiker,  688  F.2d  1233  (9th  Cir. 

1982)  ,1      ,i 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Rescission  of  Social  Security 

Acquiescence  RuHng. 

SUMMARY:  In  accordance  with  20  CFR 
416.1485(e)  and  422.406(b)(2),  the 
Commissioner  of  Social  Security  gives 
notice  of  the  rescission  of  Social 
Security  Acquiescence  Ruling  86-1(9). 
EFFECTIVE  DATE:  July  5,  1994. 
FOR  FURTHER  mfOtmATKm  CONTACT: 
Darlynda  Bogle,  Litigation  Staff,  Social 
Security  Administration.  6401  Security 
Blvd.,  Baltimore,  MD  21235,  (410)  965- 
4237.  II       I 

SUPP1£MENTARY  INFOmUTION:  A  Social 
Security  Acquiescence  Ruling  explains 
how  we  »vill  apply  a  holding  in  a 
decision  of  a  United  States  Court  of 
Appeals  that  we  determine  conflicts 
with  our  interpretation  of  a  provision  of 
the  Social  Security  Act  or  regulations 
when  the  CovermBent  has  decided  not 
to  seek  further  review  of  the  case  or  is 
unsuccessful  on  furtiter  review. 

As  provided  by  20  CFR 
416.1485(e)(4),  a  Social  Security 
Acquiescence  Ruling  may  be  rescinded 
as  Obsolete  if  we  subsequently  clarify, 
modify  or  revoke  the  regulation  or 
ruling  that  was  the  subject  of  the  circuit 
court  holding  for  which  the 
Acquiescence  Ruling  was  issued. 

On  January  23, 1986,  we  issued 
Acquiescence  Ruling  86-1(9)  to  reflect 
the  holding  in  Summy  v.  Schweiker,  688 
F.2d  1233  {9th  Cir.  1982),  that  an 
additional  pension  or  compensation 
payment  from  the  Veterans 
Administration  (now  the  Department  of 
Veterans  Affairs)  as  a  result  of 
unreimbursed  medical  expenses  is  not 
income  for  Supplemental  Security 
Income  purposes. 

Concurrent  with  the  rescission  of  this 
ruling,  we  are  adding  a  new  paragraph 
(a)(7)  to  section  416.1103  of  Social 
Security  Regulations  No.  16  (20  CFR 
416.1 103).  which  provides  that 
payments  from  the  Department  of 
Veterans  Affairs  resulting  from  imusual 
medical  expenses  are  not  income  for 


Supplemental  Security  Income 
purposes.  Because  the  cbange  in  the 
regulatians  adopts  the  coiut" s  holding 
Surmny  on  a  nationwide  basis,  we  are 
rescinding  the  current  Acquiescence 
Ruling. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Not.  93.802  Social  Security- 
Disability  Inmzanoe;  93303  Social  Security- 
RetireDient  insuranctr,  93.805  Social  Security- 
Survivors  Insurance:  93.806 — Special 
Benefits  for  Disabled  Coal  Miners:  93.807 — 
Supplemental  Security  Income.) 

Dated:  May  25.  1994. 
Shirley  S.  Ckater, 
Commissioner  of  Social  Security. 
(FR  Doc.  94-16049  Filed  7-1-94;  B:45  am] 

BILLMC  CODE  41M-29-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Creve  Coeur  Lake  Memorial  Park  Draft 
Supplemental  Environmental  Impact 
Statemerrt 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Availability  of  draft 
supplemental  environmental  impact 
staitement  for  determinatiodi  ^f  section 
6(f)  replacement  lands  for  Creve  Coeur 
Lake  Memorial  Park,  St.  Louis  County, 
Missouri. 

SUMMARY:  The  National  Park  Service,  in 
compliance  with  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1069  (NEPA)  [42  United  States  Code 
(U.S.C.J  4321  et  seq.  and  42  U.S.C.  4332, 
as  amended]  and  with  section  6(f)  of  the 
Land  and  Water  Conservation  Fund 
(LWCF)  Act  (Public  Law  88-576,  as 
amended),  announces  the  availability  of 
a  draft  supplemental  environmental 
impact  statement  (DSEIS)  evaluating 
additional  replacement  land  for  the  184 
acres  of  Creve  Coeur  Lake  Memorial 
Park  converted  from  outdoor  recreation 
use.  Creve  Coeur  Lake  Memorial  Park  is 
a  county  park  which  has  received 
Federal  financial  assistance  from  the 
LWCF  program.  This  DSEIS  will 
supplement  the  final  environmental 
impact  statement  (FEIS)  for  Page 
Avenue  (Route  D)  extension.  St.  Louis 
and  St.  Charles  Counties,  Missouri, 
approved  in  a  Record  of  Decision  on 
January  6, 1993,  by  the  Federal  Highwav 
Administration  (FHWA). 

The  FHWA  FEIS  addressed 
construction  of  a  ten-land  elevated 
extension  of  Page  Avenue  across  the 
southern  tip  of  the  park  site  assuming 
all  necessary  coordination  with  other 
Federal  agencies  has  been  satisfactorily 
accomplished.  The  National  Park 
Service  on  December  11,  1992,  adopted 


the  FEIS  for  use  in  the  environmental 
evaluation  requirements  of  section  6(f) 
of  the  LWCF  Act. 

The  initial  proposal  of  265  acres, 
submitted  by  the  State  of  Missouri  to 
replace  the  converted  184  acres  was 
determined  by  the  National  Park  Service 
as  not  offering  "reasonably  equivalent 
usefulness"  to  the  extent  necessary  to 
reflect  appropriately  the  loss  of  this 
unique  natural  area.  Secretary  Babbitt 
announced  on  May  18,  1993,  in  letters 
to  Senators  Danforth  and  Bond,  that  he 
did  not  intend  to  use  his  authority 
under  section  6(f)(3)  to  block  the 
construction  of  this  highway  project.  He 
further  stated  that  ".  .  .  it  is  necessary 
to  identify  a  significant  amount  of 
additional  lands  to  be  included  in  the 
mitigation  package." 

The  DSEIS  identifies  a  range  of 
alternative  land  proposals,  including 
additional  substitution  properties,  and 
analyzes  the  "equivalent  usefulness"  of 
each  candidate  replacement  land  parcel. 
In  addition,  each  of  the  replacement 
parcels  have  been  evaluated  for  impacts 
on  natural  and  cultural  resources,  the 
socioeconomic  environment,  ana 
current  uses. 

The  State  of  Missouri's  and  the  NPS's 
preferred  alternative  for  additional 
replacement  land  is  identified  in  the 
DSEIS  as  Alternative  B  (Little  Creve 
Coeur  Lake  Proposal).  The  alternative, 
consisting  of  approximately  440  acres 
and  located  southwest  of  the  present 
Creve  Coeur  Lake  Memorial  Park, 
consists  primarily  of  wetlands  presently 
in  agricultural  use. 

Copies  of  the  DSEIS  may  be  obtained 
from  the  responsible  official,  Mr. 
William  Schenk,  Acting  Regional 
Director  (refer  to  address  below). 
Comments  On  the  DSEIS  should  be 
received  no  later  than  August  8,  1994. 
ADDRESSES:  Comments  on  the  DSEIS 
should  be  submitted  to:  Mr.  William  W.  ■ 
Schenk,  Acting  Regional  Director 
National  Park  Service,  Midwest  Region, 
1 709  Jackson  Street,  Omaha,  Nebraska 
68102,  (402)  221-3432. 

Public  reading  copies  of  the  DSEIS 
will  be  available  for  review  at:  Office  of 
Public  Affairs,  Department  of  the 
Interior,  National  Park  Service,  18th  and 
C Streets,  N.W.,  Washington,  DC. 
20240,  (202)  343-6843. 
PUBLIC  MEETING:  A  pubfic  meeting,  at  a 
date  to  be  aimoimced  later,  will  be  held 
in  the  St.  Louis  area  during  this  45-day 
review  period  to  solicit  public 
comments  on  the  DSEIS. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clay  McDermeit,  Chief,  Western 
Heartland  Division,  Recreation 
Assistance  Programs,  National  Park 
Service,  Midwest  Region,  1709  Jackson 


the  FEIS  for  use  in  the  environmental 
evaluation  requirements  of  section  6(f) 
oftheLWCFAct. 

The  initial  proposal  of  265  acres, 
submitted  by  the  State  of  Missouri  to 
replace  the  converted  184  acres  was 
determined  by  the  National  Park  Service 
as  not  offering  "reasonably  equivalent 
usefulness"  to  the  extent  necessary  to 
reflect  appropriately  the  loss  of  this 
unique  natural  area.  Secretary  Babbitt 
announced  on  May  18,  1993,  in  letters 
to  Senators  Danforth  and  Bond,  that  he 
did  not  intend  to  use  his  authority 
under  section  6(f)(3)  to  block  the 
construction  of  this  highway  project.  He 
further  stated  that  ".  .  .  it  is  necessary 
to  identify  a  significant  amount  of 
additional  lands  to  be  included  in  the 
mitigation  package." 

The  DSEIS  identifies  a  range  of 
alternative  land  proposals,  including 
additional  substitution  properties,  and 
analyzes  the  "equivalent  usefulness"  of 
each  candidate  replacement  land  parcel. 
In  addition,  each  of  the  replacement 
parcels  have  been  evaluated  for  impacts 
on  natural  and  cultural  resources,  the 
socioeconomic  environment,  ana 
current  uses. 

The  State  of  Missouri's  and  the  NPS's 
preferred  alternative  for  additional 
replacement  land  is  identified  in  the 
DSEIS  as  Alternative  B  (Little  Creve 
Coeur  Lake  Proposal).  The  alternative, 
consisting  of  approximately  440  acres 
and  located  southwest  of  the  present 
Creve  Coeur  Lake  Memorial  Park, 
consists  primarily  of  wetlands  presently 
in  agricultural  use. 

Copies  of  the  DSEIS  may  be  obtained 
from  the  responsible  official.  Mr. 
VVilham  Schenk,  Acting  Regional 
Director  (refer  to  address  below). 
Comments  On  the  DSEIS  should  be 
received  no  later  than  August  8,  1994. 
ADDRESSES:  Comments  on  the  DSEIS 
should  be  submitted  to:  Mr.  William  W.  - 
Schenk,  Acting  Regional  Director 
National  Park  Service,  Midwest  Region, 
1 709  Jackson  Street,  Omaha,  Nebraska 
68102,  (402)  221-3432. 

Public  reading  copies  of  the  DSEIS 
will  be  available  for  review  at;  Office  of 
Public  Affairs,  Department  of  the 
Interior,  National  Park  Service,  18th  and 
C  Streets,  N.W.,  Washington,  D.C. 
20240,  (202)  343-6843. 
PUBLIC  MEETING:  A  pubhc  meeting,  at  a 
date  to  be  announced  later,  will  be  held 
in  the  St.  Louis  area  during  this  45-day 
review  period  to  solicit  public 
comments  on  the  DSEIS. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clay  McDermeit,  Chief.  Western 
Heartland  Division.  Recreation 
Assistance  Programs.  National  Park 
Service.  Midwest  Region,  1709  Jackson 
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Street.  Omaha,  Nebraska  68102,  (402) 
221-3203. 

Dated:  June  16, 1994. 
William  W.  Schenk, 

Acting  Regional  Director,  Midwest  Region. 
[FR  Doc.  94-16162  Filed  7-1-94:  8:45  ajn) 

BILUNO  CODE  4310-7a-P 


Federal  Subsistence  Sheep  Season; 
Baird  Mountains,  Alaska;  Public 
Hearing 

AGENCY:  National  Park  Ser\ice,  Interior. 
ACTION:  Public  hearing  regarding  the 
federal  subsistence  sheep  season  in  a 
portion  of  Unit  23  in  the  Baird 
Mountains,  Alaska. 


Nummary:  a  public  hearing  is  scheduled 
regarding  the  federal  subsistence  sheep 
season  in  the  Baird  Mountain  portion  of 
Unit  23.  Dependent  upon  the  status  of 
the  sheep  population,  the  Federal 
Subsistence  Board  may  have  to  exercise 
its  closure  authority  to  conserve  healthy 
and  natural  populations  of  sheep  in  the 
area.  If  such  a  closure  becomes 
necessary,  this  pubUc  meeting  will  have 
fulfilled  the  requirements  of  50  CFR 
100.19.  The  purpose  of  the  meeting  will 
be  to  inform  the  pubhc  of  the  status  of 
the  sheep  population  and  of  potential 
proposals  to  the  Federal  Subsistence 
Board  for  action.  Public  comment  will 
be  accepted. 

BACKGROUND:  Aerial  surveys  conducted 
in  the  Baird  Moimtains  (that  area  of 
Unit  23  south  and  east  of  the  Noatak 
River)  show  a  dramatic  decline  in  the 
sheep  population  since  1989.  In  an 
effort  to  protect  this  population  and 
facilitate  its  recovery,  this  area  has  been 
closed  to  all  hunting  of  sheep  since 
1991,  through  closure  actions  of  the 
Federal  Subsistence  Board.  Survey 
results  from  July  1992  indicate  the  sharp 
decline  has  at  least  temporarily  slopped; 
however,  the  population  has  not 
significantly  grown.  A  sheep  survey  by 
the  Alaska  Department  of  Fish  and 
Game  and  the  National  Park  Service  is 
scheduled  for  mid-July  1994.  These 
survey  results  are  expected  to  be 
available  for  discussion  at  the  July  21 
meeting.  Should  the  survey  and  past 
biological  data  indicate  a  continuing 
threat  to  the  conservation  of  a  health 
population  of  sheep  in  the  Baird 
Mountains  of  Unit  23,  a  proposal  will  be 
advanced  to  the  Federal  Subsistence 
Board  to  once  again  close  federal  public 
lands  to  sport  hunting,  under  Alaska 
regulations,  and,  perhaps,  to  the 
subsistence  seasons  currently  scheduled 
for  August  10-September  20,  1994,  and 
October  1-April  30. 1995.  The  Federal 
Subsistence  Board  will  make  a  final 


determination  on  any  such  proposed 
closure,  if  advanced. 

The  National  Park  Service  is  hosting 
this  meeting  as  the  principal  federal 
land  manager  in  the  Baird  Mountains 
area.  The  federal  lands  in  the  Baird 
Mountain  area  are  within  the  Noatak 
National  Preserve,  Kobuk  Valley 
National  Park,  and  Kobuk  District. 
Bureau  of  Land  Management. 
DATE/LOCATION:  The  meeting  will  be 
held  July  21,  1994,  at  7:00  p.m.  in  the 
Public  Lands  Information  Center. 
Kotzebue,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
G€rhard,  Superintendent,  Northwest 
Alaska  Areas,  P.O.  Box  1029  Kotzebue. 
Alaska  99752,  telephone:  (907)  442- 
3890. 

David  B.  Ames, 
Acting  Regional  Director. 
IFR  Doc.  94-16163Tiled  7-1-94  8  45  £.-r.) 

BILLING  CODE  4310-7IMN 


Mtgs:  Gettysburg  National  Park 
Service 

Gettysburg  National  Military  Park 
Advisory  Commission 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  eleventh  meeting  of  the 
Gettysburg  National  Military  Park 
Advisory  Commission. 
Meeting  Date  and  Time:  July  21.  T9&4: 

2  p.m.  until  5  p.m. 
Addiress:  Holiday  Inn,  516  Baltimore 

Street,  Gettysburg,  Pennsylvania 

17325. 

The  Agenda  for  the  meeting  will  focus 
on  Sub-Committee  Reports,  briefing  on 
traffic  surveys — Federal  Highway 
Program,  report  on  status  of 
Environmental  Impact  Statement — deer 
management,  briefing  on  Gettysburg 
College  land  exchange  status,  and  an 
operational  update  on  park  activities. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  pubhc.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Advison,' 
Commission,  Gettysburg  National 
Military  Park,  P.O.  Box  1080, 
Gettysburg,  Pennsylvania  17325. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting  at  the  permanent  headquarters 
of  the  Gettysburg  National  Military  Park 
located  at  95  Taneytown  Road, 
Gettysburg,  Pennsylvania  17325. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jose  A.  Cisneros,  Superintendent, 
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Gettysburg  National 
Box  1080.  Gettysbuife 
17325-1080,(717) 

Dated:  )une  20. 1994 
Karen  Wa<le, 

Acting  Regional  Director. 
Region. 

|FR  Doc.  92-16161  Fil^d 
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Military  Park,  P.O. 
.  Pennsylvania 
304-1124. 


Mid-Atlantic 
7-1-94:  8:45  ami 


INTERfMTXMAL  TitADE 
COMMISSION 

[Investigation  f4o.  22-  15] 

Peanut  Butter  and  fteanut  Paste 

AGENCY;  United  States  International 
Trade  Commission 
ACTKDN:  Indefinite 
investigation  and  ca^cellat 

hearing. 


su  spension  of 

ion  of  public 


SUMMARY:  The  Comiiission 
indefinitely  suspend  ed 
investigation  pursua  it 
such  action  by  the 
received  June  28,  1944  ; 
cancelled  the  heerin  ; 
investigation  schedi»ed 
1994. 


has 
this 

to  a  request  for 
President  dated  and 
and  has 
in  this 

for  June  30, 


EFFECTIVE  DATE:  June 


FOR  FURTHER  INFORM)  TICN  CONTACT:  Jim 
McClure  (202-205-3191).  Office  of 
Investigations.  U.S  I  aternational  Trade 
Commission,  500  E  i  treet  SW.. 
Washington.  DC  204  16  Hearuig- 
impaired  persons  caj  i  obtain 
information  on  this  r  latter  by  contacting 
the  Commission's  TI O  terminal  on  202- 
205-1810.  Persons  v,  ith  mobility 
impairments  who  wi  1  need  special 


access  to  the 
rontact  the  Office 


assistance  in  gaining 
Conunission  should 
of  the  Secretary  at  2C|2-205-2000. 
SUPPLEMENTARY  HtfOI  IMATKDN:  The 
subject  investigation 
the  Commission  on  J  muary  18,  1994, 
Notice  of  the  investij  ation  and  the 
schedule  for  its  cond  ict  was  published 
in  the  Fetieral  Regist  er  of  January  26. 
1994  (59  FR  3734).  I^  aUce  of  the 
rescheduling  of  the  p  ublic  hearing  to 
)une  30  was  publishe  d  in  the  Federal 
Register  of  May  16. 

For  further  informi  tion  concerning 
the  conduct  of  this  ii  vestigation  and 
rules  of  general  appli  cation  see  the 
Commission's  notice  of  investigation 
cited  above  and  the  Qommission's  Rules 
of  Practice  and  Procedure,  part  201. 
subparts  A  through  E  (19  Cf  R  part  201). 
and  part  204.  (19  CFI :  part  204). 

This  notice  is  publ  shed  pursuant  to 
section  204  of  the  Coimnission's  rules 
(19  CFR  204.4). 

Issued:  |uDe  2a.  1994 


28. 1994. 


By  oraier  of  theCommission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  94-16183  Filed  7-1-94;  8:45  am] 

BILUNC  CODE  7020-03-P 


INTERSTATE  COMMERCE 
COMMISSION  II 

[Finance  Docket  No.  32527] 

CSX  Transportation,  Inc.— Trackage 
Rights  Exemption— Wheeling  &  Lake 
Erie  Raiiway  Company 

Wheeling  &  Lake  Erie  Railway 
Company  (W&LE)  has  agreed  to  grant  to 
CSX  Transportation.  Inc.  (CSXT), 
overhead  trackage  rights  over 
approximately  101  miles  of  rail  line, 
between  W&LE's  milepost  73.6.  at 
Harmon,  near  Brewster,  OH,  and 
.  WftLE's  miiepost  A-101.5,  at 
Greenwich.  OH.  where  CSXT's  and 
W&LE's  lines  connect.  The  trackage 
rights  will,  in  effect,  substitute  for 
trackage  rights  CSXT  held  over  another 
W&LE  line,  between  Brewster  and 
Crest  on,  OH.  CSXT's  discontinuance  of 
its  trackage  rights  and  W&LE's 
abandonment  of  that  line  were  the 
subject  of  a  notice  of  exemption  in  CSX 
Transportation.  Inc. — Discontinuance  of 
Trackage  Rights  Exemption — In  Stark 
and  Wayne  Counties.  iDH,  Docket  No. 
AB-55  (Sub-No  445)  (ICC  serv-ed  Sept. 
22.  1992),  and  a  petition  for  exemption 
in  The  Wheeling  &■  Lake  Erie  Railway 
Company — Abandonment  Exemption — 
In  Stark,  Wayne,  and  Medina  Counties. 
OH.  Docket  No.  AB-227  (Sub-No.  2X) 
(ICC  served  Oct.  1. 1992).  respectively. 
The  trackage  rights  were  to  become 
effective  on  June  23.  1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Charles  M.  Rosenberger,  CSX 
Transportation.  Inc..  500  Water  Street 
J150.  Jacksonville.  FL  32202. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  bv 
the  trackage  rights  will  be  protected 
under  Noifolk  and  Western  Ry.  Co. — 
Trackage  Rights— BN,  354  I.C.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  Inc.— Lease  and  Operate,  360  I.C.C. 
653  (198Q). 

[)ecKied:  |uae  24. 1994. 


By  the  Commission.  Joseph  H.  Dettmar. 
Acting  Director, OfRceof  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

(FR  Doc.  94-16228  Filed  7-1-94;  8:45  am] 
BILUNG  CODE  703»-0T-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Nagel  Motors,  inc.,  et 
al.;  Proposed  Final  Judgment  and 
Competittwe  Impact  Statement 

Notice  is  hereby  given  puriuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h).  that  a  proposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  lodged  wiA  the  United  States 
District  Court  for  the  District  of 
Wyoming  in  United  States  of  America  v. 
Nagel  Motors,  Inc.,  et  al.  Civil  Action 
No.  94CV146-J.  The  Complaint  in  this 
case  alleges  that  the  three  defendant 
corporations  and  co-conspirators  agreed 
to  participate  in  discussions  and 
information  exchanges  to  facihtale  an 
increase  in  the  rates  charged  for 
automobile  body  repair  services  in  the 
Caspar.  Wyoming  area  in  violation  of 
Section  1  of  the  Sherman  Act  15  U.S.C. 
1 .  The  proposed  Final  Judgment  enjoins 
the  defendants  from  agreeing  with  any 
other  automobile  body  repair  shop  to  fix 
an  hourly  rate  or  part  price  or  discount. 
It  also  enjoins  the  defendants  from 
participating  in  any  discussion  with  or 
communicating  with  any  other 
automobile  repair  shop  concerning 
adherence  to  or  changes  to,  or  the  need 
or  desirability  of  adhering  to  or 
changing,  any  hourly  rate  or  part  price 
or  discount.  The  proposed  Final 
Judgment  further  enjoins  the  defendants 
from  disseminating  any  information  to   . 
any  automobile  body  repair  shop 
concerning  any  planned  or 
contemplated  change  in  an  hourly  rate 
or  part  price  or  discount.  Each 
defendant  is  required  to  establish  an 
antitrust  compliance  program. 

Public  comment  on  the  proposed 
Final  Jud^nent  is  invited  within  the 
statutory  60-day  conunent  period.  Such  ^ 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  Gary  R.  Sprathng, 
Chief.  San  Francisco  Office,  Box  36046, 
Antitrust  Division.  U.S.  Department  of 


Justice,  San  Francisco,  California  94102 
(telephone:  (415)  556-6300). 
Constance  K.  Robincon, 

Director  of  Operations.  Antitrust  Division. 

In  the  United  Stales  District  Court, 
District  of  Wyoming 

United  States  of  America.  Plaintiff,  vs. 
Nagel  Motors,  Inc.,  Greiner  Motor  Company. 
Inc..  and  Benson  Chevrolet.  Inc..  Defendants. 
Civil  No.  9'P-CV-146-J. 

Complaint 

The  United  States  of  America, 
plaintiff,  by  its  attorneys,  acting  under 
the  direction  of  the  Attorney  General  of 
the  United  States,  brings  this  civil 
action  to  obtain  equitable  relief  against 
the  defendants  named  herein,  and 
complains  and  alleges  as  follows: 

V.  Jurisdiction  and  Venue 

1.  This  Complaint  is  filed  under 
Section  4  of  the  Sherman  Act,  15  U.S.C. 
4,  as  amended,  in  order  to  prevent  and 
restrain  the  continuing  violations  by  the 
defendants  of  Section  1  of  the  Sherman 
Act.  15U.S.C.1. 

2.  Each  of  the  defendants  maintains 
an  office,  transacts  business,  and  is 
found  within  the  District  of  Wyoming, 
within  the  meaning  of  15  U.S.C.  22  and 
28  use.  1391(c). 

.  II.  Defendants 

3.  Nagel  Motors,  Inc.  ("Nagel")  is 
made  a  defendant  herein.  Nagel  operates 
a  General  Motors  Corporation 
dealership  with  its  principal  place  of 
business  in  Casper,  Wyoming.  Nagel 
sells  both  new  and  used  automobiles 
and  offers  a  full  range  of  automobile 
repair  services,  including  automobile 
body  repair  services,  Nagel  is  engaged  in 
interstate  commerce  and  in  activities 
substantially  affecting  interstate 
commerce. 

4.  Greiner  Motor  Company,  Inc.,  d/b/ 
a  Greiner  Motor  &  Marine  ("Greiner"),  is 
made  a  defendant  herein.  Greiner 
operates  a  Ford  Motor  Company 
dealership  with  its  principal  place  of 
business  in  Casper.  Wyoming.  Greiner 
sells  both  new  and  used  automobiles 
and  offers  a  full  range  of  automobile 
repair  services,  including  automobile 
body  repair  services.  Greiner  is  engaged 
in  interstate  commerce  and  in  activities 
substantially  affecting  interstate 
convnerce. 

5.  Benson  Chevrolet,  Inc.  ("Benson") 
is  made  a  defendant  herein.  Benson 
operates  a  General  Motors  Corporation 
dealership  with  its  principal  place  of 
business  in  Casper,  Wyoming.  Benson 
sells  both  new  axHl  used  automobiles 
and  offers  a  full  range  of  automobile 
repair  services,  including  automobile 
body  repair  services.  Benson  is  engaged 
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Justice.  San  Francisco,  California  94102 
(telephone:  (415)  556-6300). 
Constance  K.  Robutton. 

Director  of  Operations.  Antitrust  Division. 

In  the  United  States  District  Court, 
District  of  Wyoming  ,  : 

United  States  of  America.  Plaintiff,  vs. 
Nagel  Motors,  Inc.,  Greiner  Motor  Company. 
Inc.,  and  Benson  Chevrolet,  Inc..  Defendants. 
Civil  No.  9'P-CV-146-J.- 

Complaint 

The  United  States  of  America, 
plaintiff,  by  its  attorneys,  acting  under 
the  direction  of  the  Attorney  General  of 
the  United  States,  brings  this  civil 
action  to  obtain  equitable  relief  against 
the  defendants  named  herein,  and 
complains  and  alleges  as  follows: 

I.  Jurisdiction  and  Venue 

1.  This  Complaint  is  filed  under 
Section  4  of  the  Sherman  Act,  15  U.S.C. 
4.  as  amended,  in  order  to  prevent  and 
restrain  the  continuing  violations  by  the 
defendants  of  Section  1  of  the  Sherman 
Act.  15  U.S.C.  1. 

2.  Each  of  the  defendants  maintains 
an  office,  transacts  business,  and  is 
found  within  the  District  of  Wyoming, 
writhin  the  meaning  of  15  U.S.C.  22  and 
28  use.  1391(c). 

.  11.  Defendants 

3.  Nagel  Motors,  Inc.  ("Nagel")  is 
made  a  defendant  herein.  Nagel  operates 
a  General  Motors  Corporation 
dealership  with  its  principal  place  of 
business  in  Casper,  Wyoming.  Nagel 
sells  both  new  and  used  automobiles 
and  offers  a  full  range  of  automobile 
repair  services,  including  automobile 
body  repair  services.  Nagel  is  engaged  in 
interstate  commerce  and  in  activities 
substantially  affecting  interstate 
commerce. 

4.  Greiner  Motor  Company.  Inc.,  d/b/ 
a  Greiner  Motor  &  Marine  ("Greiner").  is 
made  a  defendant  herein.  Greiner 
operates  a  Ford  Motor  Company 
dealership  with  its  principal  place  of 
business  in  Casper,  Wyoming.  Greiner 
sells  both  new  and  used  automobiles 
and  offers  a  full  range  of  automobile 
repair  services,  including  automobile 
body  repair  services.  Greiner  is  engaged 
in  interstate  commerce  and  in  activities 
substantially  affecting  interstate 
conynerce. 

5.  Benson  Chevrolet.  Inc.  ("Benson") 
is  made  a  defendant  herein.  Benson 
operates  a  General  Motors  Corporation 
dealership  with  its  principal  place  of 
business  in  Casper,  Wyoming.  Benson 
sells  both  new  axHl  used  automobiles 
and  offers  a  full  range  of  automobile 
repair  services,  including  automobile 
body  repair  services.  Benson  is  engaged 


in  interstate  commerce  and  in  activities 
substantially  affecting  interstate 
commerce. 

6.  Whenever  this  Complaint  refers  to 
any  corporation's  act,  deed,  or 
transaction,  it  means  that  such 
corporation  engaged  in  the  act.  deed,  or 
transaction  by  or  through  its  officers, 
directors,  agents,  employees,  or  other 
representatives  while  they  actively  were 
engaged  in  the  management,  direction, 
control,  or  transaction  of  its  business  or 
affairs. 

III.  Co-Conspiralors 

7.  Various  firms  and  individuals,  not 
named  as  defendants  in  this  Complaint, 
have  participated  as  co-conspirators 
with  defendants  in  the  violations 
alleged  in  this  Complaint,  and  have 
performed  acts  and  made  statements  in 
furtherance  thereof. 

IV.  Trade  and  Comiierce 

8.  During  the  period  covered  by  this 
Com^  'aim,  each  of  the  defendants  has 
eng^^  J  in  the  business  of  providing 
automobile  repair  services,  including 
automobile  body  repair  services,  in 
Casper.  Wyoming. 

9.  Between  January  1,  1991  and  June 
30,  1993  the  defendants'  total  revenue 
from  automobile  body  repair  services 
was  approximately  $3,250,000. 

10.  During  the  period  covered  by  this 
Complaint,  the  activities  of  each  of  the 
defendants  that  are  the  subject  of  this 
Complaint,  and  the  activities  of  their  co- 
conspirators, have  been  within  the  flow 
of,  and  have  substantially  affected, 
interstate  trade  and  commerce. 

11.  Each  of  the  defendants  and  their 
co-conspirators  perform  automobile 
body  repair  services  for  out-of-state 
customers  as  well  as  Wyoming 
customers. 

12.  Each  of  the  defendants  and  their 
co-conspirators  purchase  substantial 
quantities  of  parts,  paints  and  materials 
for  use  in  automobile  body  repair  from 
various  sources  located  outside  thfe  State 
of  Wyoming. 

13.  Each  of  the  defendants  and  their 
co-conspirators  do  business  with 
insurance  carriers  with  headquarters 
located  outside  the  State  of  Wyoming 
and  receive  payments  from  such 
insurance  carriers  which  are  issued 
from  offices  located  outside  the  State  of 
Wyoming. 

V.  Violation  Alleged 

14.  During  the  period  beginning  at 
least  as  early  as  December  1990  and 
continuing  through  at  least  July  1993. 
the  defendants  and  their  co-conspirators 
engaged  in  a  combination  and 
conspiracy  in  unreasonable  restraint  of 
interstate  trade  and  commerce  in 


violation  of  Section  1  of  the  Sherman 
Act.  15  U.S.C  1.  This  offense  is  likely 
to  recur  unless  the  rehef  hereinafter 
sought  is  granted. 

15.  This  combination  and  conspiracy 
consisted  of  a  continuing  agreement, 
understanding,  and  concert  of  action 
among  the  defendants  and  co- 
conspirators to  participate  in 
discussions  and  information  exchanges 
to  facilitate  an  increase  in  the  rates 
charged  for  automobile  body  repair 
ser\'ices  in  the  Casper,  Wyoming  area. 

16.  For  the  purpose  of  forming  and 
effectuating  this  combination  and 
conspiracy,  the  defendants  and  their  co- 
conspirators did  the  following  things, 
among  others: 

(a)  discussed  insurance  company 
requirements  that  an  automobile  body 
repair  rate  increase  would  not  be 
accepted  unless  a  requisite  number  of 
area  automobile  body  repair  shops  had 
adopted  such  a  rate  increase; 

(b)  disseminated  information  relating 
to  possible  changes  in  automobile  body 
repair  rates;  and 

(c)  discussed  plans  of  various  area 
automobile  body  repair  shops 
concerning  possible  rate  increases. 

17.  This  combination  and  conspiracy 
had  the  following  effects,  among  others: 

(a)  coordinated  interaction  among  the 
defendants  and  co-conspirators  was 
made  more  successful  and  more 
complete; 

(b)  price  competition  among  the 
defendants  and  their  co-conspirators  for 
providing  automobile  body  repair 
services  in  the  Casper,  Wyoming  area 
has  been  unreasonably  restrained  and 
eliminated;  and 

(c)  consiuners  have  been  deprived  of 
the  benefits  of  free  and  open 
competition  in  the  purchase  of 
automobile  body  repair  services. 

VI.  Prayer 

WHEREFORE,  the  plaintiff  prays: 

1.  That  the  Court  adjudge  and  decree 
that  the  defendants  and  their  co- 
conspirators engaged  in  unlawful 
agreements,  combinations  and 
conspiracies  in  unreasonable  restraint  of 
interstate  trade  and  commerce  in 
violation  of  Section  1  of  the  Sherman 
Act,  15  U.S.C.  1. 

2.  That  each  defendant,  its  officers, 
directors,  agents,  employees,  and 
successors  and  all  other  persons  acting 
or  claiming  to  act  on  its  behalf  be 
enjoined,  restrained  ad  prohibited  for  a 
period  of  ten  years  from: 

(a)  agreeing  with  any  other 
automobile  body  repair  shop  to  fix, 
establish,  raise,  stabilize  or  maintain 
any  hourly  rate  or  part  price  of  discount; 

(b)  participating  in  any  discussion 
with  or  communicating  with  any  other 


34448 


II  II  .- 

Federal  Register  /  Vol.  59.  No.  127  t  Tuesday,  July  5.  1994  /  Notices 


Federal  Register 


ifter  the  entry  of 
or  before  its 
defendant  shall 


automobile  body  repai'  shop  concerning 
adherence  to  or  changes  to,  or  the  need 
or  desirability  of  adhe:  ing  to  or 
changing,  any  hourly  i  ate  or  part  price 
or  discount;  and 

(c)  disseminating  an  /  information  to 
any  automobile  body  i  ;pair  shop 
concerning  any  plannt  d  or 
contemplated  change  i  a  an  hourly  rate 
or  part  price  or  discoui  it. 

3.  That  each  defends  nt  shall  establish 
and  maintain  an  antitr  ist  compliance 
program. 

4.  That  for  ten  years 
the  Final  Judgment,  on 
anniversary  date,  each 
file  with  piiiintiff  an  ai  nual  Declaration 
reporting  that  such  def  »ndant  has 
complied  with  the  tern  is  of  the  Final 
Judgment  and  has  enga  ged  in  no 
activities  of  the  type  pi  ohibited  by  the 
Final  Judgment. 

5.  That  plaintiff  have 
as  the  nature  of  the  cas  j  may  require 
and  the  Court  may  deei  n  just  and 
proper. 

6.  That  plaintiff  reco  er  the  costs  of 
this  suit. 

Dated:  June  2.  1994. 
.Anne  K.  Bingaman, 
Assistant  Attorney  Genera '. 
Robert  E.  Litan, 

Deputy  Assistant  Attorney\General. 
March  C.  Schechler. 
Gary  R.  Spratling, 

Attorneys,  U.S.  Departmei^  of  Justice. 
David  D.  Freudenthal, 
United  States  Attorney,  Diltrict  of  Wyoming. 
Richard  B.  Cohen. 
Carla  G.  Addicks, 

Attorneys,  U.S.  Departmer  t  of  Justice, 
Antitrust  Division.  Box  361  46.  450  Golden 
Gate  Avenue.  San  Francist  o,  CA  94102.  (415) 
55&-6300. 


In  The  United  States 
District  of  Wyoming 

United  States  of  Amerio  t 
\igel  Motors,  Inc..  Greiner 
Inc  and  Benson  Chevrolet 
Civil  No.  94-CV-146 

Stipulation 

It  is  stipulated  bv  anc 
undersigned  parties,  by 
attorneys,  that: 

1.  The  Court  has  jurisji 
subject  matter  of  this 
each  of  the  parties  thereto 
this  action  is  proper  in 
Wyoming; 

2.  The  parties  conseni 
Judgment  in  the  form  he  reto 
may  be  filed  and  entere< 
upon  the  motion  of  any 
the  Court's  own  motion 
after  compliance  with 
of  the  Antitrust 


Procedu  res 


IMI 


Di  strict  Court, 


Plaintiff,  vs. 
Motor  Company, 
Inc..  Defendants. 


between  the 
their  respective 

iction  over  the 
action  and  over 
,  and  venue  of 
the  District  of 


tie 


that  a  Final 
attached 
by  the  Court, 
jarty  or  upon 
at  any  time 
requirements 
and 


Penalties  Act  (15  U.S.C.  16).  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
Plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  Defendants 
and  by  filing  that  notice  with  the  Court; 
3.  In  the  event  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  June  2,  1994. 

For  Plaintiff  United  States  of  America. 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
Robert  E.  Litan,  I  -    •  1 

Deputy  Assistant  Attorney  General. 
Mark  C.  Schechter, 
Gary  R.  Spratling.        i|       |    . 
Attorneys.  U.S.  Department  of  Justice. 
David  D.  Freudenthal, 
United  States  Attorney.  District  of  Wyoming. 
Richard  B.  Cohen, 
Carla  G.  Addicks,        '        ' 
Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division.  Box  36046,  450  Golden 
Gate  Avenue,  San  Francisco,  California 
94102. 1415J  556-6300. 

For  Defendant  Nagel  Motors,  Inc.:  Stoel, 
Rives.  Boley,  Jones  &  Grey. 
By: 

J.  Ronald  Sim'.  ii  .     \' 

One  Union  Square,  36th  Floor,  600  University 
Street,  Seattle,  Washington  98101,  (206)386- 
7592.  \ 

For  Defendant  Greiner  Motor  Company, 
Inc.:  Brown  and  Drew. 

By: 

W.  Thomas  Sullins  II,' 

123  West  1st  Street,  Suite  800,  Casper. 

iVyoming  82601,  (307)  234-1000. 

For  Defendant  Benson  Chevrolet,  Inc:  By: 
Keith  P.  Tyler,  Esq.,  P.O.  Box  2671,  Casper, 
Wyoming  82602.  (307)  266-0129. 

In  The  United  States  District  Court, 
District  of  Wyoming 

United  States  of  America,  Plaintiff,  vs. 
Nagel  Motors,  Inc.,  Greiner  Motor  Company. 
Inc.  and  Benson  Chevrolet,  Inc.,  Defendants. 
Civil  No.  94-CV-146. 

Final  Judgment 

Plaintiff,  United  States  of  America, 
filed  its  Complaint  on  June  2,  1994. 
Plaintiff  and  defendants,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  Final  Judgment  shall  not  be 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  fact 


or  law.  Therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties, 
it  is  hereby 

Ordered,  Adjudged,  and  Decreed,  as 
follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  the 
defendants  imder  Section  1  of  the 
Sherman  Act,  15  U.S.C.  1. 

II.  Definitions 

As  used  herein,  the  term: 

(A)  "Automobile  body  repair 
services"  means  work  performed  by 
automobile  body  repair  shops  applying 
new  or  used  parts  and  labor  to  the 
damaged  bodies  and  frames  of 
automobiles  and  trucks  for  the  purpose 
of  repairing  them; 

(B)  "Automobile  body  repair  shop' 
means  any  person  engaged  in  the 
performance  and  sale  of  automobile  ' 
body  repair  services; 

(C)  "Hourly  rate"  means  the  dollar 
charge  per  hour  in  connection  with  time 
spent  on  automobile  body  repair 
services;  and 

(D)  "Person"  means  any  individual, 
partnership,  corporation,  association, 
firm,  or  any  other  business  or  legal 
entity. 

III.  Applicability 

(A)  This  Final  Judgment  applies  to  the 
defendants  and  to  each  of  their 
successors,  assigns,  and  to  all  other 
persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  the 
Final  Judgment  by  personal  service  or 
otherwise. 

(B)  Nothing  herein  contained  shall 
suggest  that  any  portion  of  this  Final 
Judgment  is  or  has  been  created  for  the 
benefit  of  any  third  party  and  nothing 
herein  shall  be  construed  to  provide  any 
rights  to  any  third  party. 

rV.  Prohibited  Conduct 

Each  of  the  defendants  is  enjoined 
and  restrained  from: 

(A)  Agreeing  with  any  other 
automobile  body  repair  shop  to  fix, 
establish,  raise,  stabilize  or  maintain 
any  hourly  rate  or  part  price  or 
discount; 

(B)  Participating  in  any  discussion 
with  or  communicating  with  any  other 
automobile  body  repair  shop  concerning 
adherence  to  or  changes  to,  or  the  need 
or  desirability  of  adhering  to  or 
changing,  any  hourly  rate  or  part  price 
or  discount;  and 


(C)  Disseminating  any  information  to 
any  automobile  body  repair  shop 
concerning  any  planned  or 
contemplated  change  in  an  hourly  rate 
or  part  price  or  discoimt. 

V.  Compliaflce  Program 

(A)  Each  defendant  is  ordered  to 
establish  and  maintain  an  antitrust   ' 
compliance  program  which  shall 
include  designating,  within  30  days  of 
entry  of  this  Final  Judgment,  an 
Antitrust  Compliance  Officer  with 
responsibility  for  accomplishing  the 
antitrust  compliance  program  and 
achieving  compliance  with  this  Final 
Judgment.  The  Antitrust  Compliance 
Officer  shall,  on  a  continuing  basis, 
supervise  the  review  of  the  current  and 
proposed  activities  of  his  or  her 
defendant  company  to  ensure  that  the 
company  complies  with  this  Final 
Judgment.  The  Antitrust  Compliance 
Officer  shall  be  responsible  for 
accomplishing  the  following 
requirements: 

(1)  Distributing,  vdthin  60  days  of  the 
entry  of  this  Final  Judgment,  a  copy  of 
this  Final  Judgment  to  all  officers  and  to 
employees  who  have  any  responsibility 
for  approving,  disapproving, 
monitoring,  recommending,  or 
implementing  any  hourly  rate  or  part 
price  or  discount; 

(2)  Distributing  in  a  timely  manner  a 
copy  of  this  Final  Judgment  to  any 
officer  or  employee  who  succeeds  to  a 
position  described  iii  Section  V(A)(1); 

(3)  Briefing  annually  those  persons  i 
designated  in  Section  V(A)(1)  on  the  < 
meaning  and  requirements  of  this  Final  i 
Judgment  and  the  antitrust  laws  and  1 
advising  them  that  the  defendant's-legal  i 
advisors  are  available  to  confer  with  ] 
them  regarding  compliance  with  the 
Final  Judgment  and  the  antitnist  laws;        < 

(4)  Obtaining  from  each  officer  or  ' 
employee  designated  in  section  V(A)(1)  I 
an  annual  written  certification  that  he  or  f 
she:  (a)  Has  read,  understands,  and  ! 
agrees  to  abide  by  the  tsrms  of  this  Final  « 
Judgment;  (b)  has  been  advised  and  i 
understands  that  his  or  her  failure  to 
comply  with  this  Final  Judgment  may  ^ 
result  in  convicticn  for  criiainal  t 
contempt  of  court;  and  (c)  is  not  aware  < 
of  any  violation  of  the  Final  Judgment  t 
that  has  not  been  reported  to  the  r 
Antitrust  Comphance  Officer;                      t 

(5)  Maintaining  a  record  of  persons  to      J 
whom  the  Final  Judgment  has  been  r 
distributed  and  from  whom  the  r 
certification  in  section  V(A)(4)  has  been 
obtained;  and                                                 c 

(6)  Reporting  to  the  Department  of  s 
Justice  any  violation  of  the  Final  f 
Judgment.                                                       a 

(B)  Each  defen^iant  is  ordered  to  E 

distribute,  uithin  60  days  of  entry  of  e 
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(C)  Disseminating  any  information  to 
any  automobile  body  repair  shop 
concerning  any  planned  or 
contemplated  change  in  an  hourly  rate 
or  part  price  or  discount. 

V.  Compliance  Program 

(A)  Each  defendant  is  ordered  to 
establish  and  maintain  an  antitrust    ' 
compliance  program  which  shall 
include  designating,  within  30  days  of 
entry  of  this  Final  Judgment,  an 
Antitrust  Compliance  Officer  with 
responsibility  for  accomplishing  the 
antitrust  compliance  program  and 
achieving  compliance  with  this  Final 
Judgment.  The  Antitrust  Compliance 
Officer  shall,  on  a  continuing  basis, 
supervise  the  review  of  the  current  and 
proposed  activities  of  his  or  her 
defendant  company  to  ensure  that  the 
company  complies  with  this  Final 
Judgment.  The  Antitrust  Compliance 
Officer  shall  be  responsible  for 
accomplishing  the  following 
requirements: 

fl)  Distributing,  writhin  60  days  of  the 
entry  of  this  Final  Judgment,  a  copy  of 
this  Final  Judgment  to  all  officers  and  to 
employees  who  have  any  responsibility 
for  approving,  disapproving, 
monitoring,  recommending,  or 
implementing  any  hourly  rate  or  part 
price  or  discount; 

(2)  Distributing  in  a  timely  manner  a 
copy  of  this  Final  Judgment  to  any 
officer  or  employee  who  succeeds  to  a 
position  described  in  Section  V(AKl); 

(3)  Briefing  annually  those  persons 
designated  in  Section  V(AKl)  on  the 
meaning  and  requirements  of  this  Final 
Judgment  and  the  antitrust  laws  and 
advising  them  that  the  defendant's-legal 
advisors  are  available  to  confer  v.'ith 
them  regarding  compliance  with  the 
Final  Judgment  and  the  antitnist  laws; 

(4)  Obtaining  from  each  ofliceF  or 
employee  designated  in  section  V(A)(1) 
an  annual  written  certification  that  he  or 
she:  (a)  Has  read,  understands,  and 
agrees  to  abide  by  the  tsrms  of  this  Final 
Judgment;  (b)  has  been  advised  and 
understands  that  his  or  her  failure  to 
comply  with  this  Final  Judgment  may 
result  in  conviction  for  crirriinal 
contempt  of  court;  and  (c)  is  not  aware 
of  any  violation  of  the  Final  judgment 
that  has  not  been  reported  to  the 
Antitrust  Compliance  Officer; 

(5)  Maintaining  a  record  of  persons  to 
whom  the  Final  Judgment  has  been 
distributed  and  from  whom  the 
certification  in  section  V(A)(4)  has  been 
obtained;  and 

(6)  Reporting  to  the  Department  of 
Justice  any  violation  of  the  Final 
Judgment. 

(B)  Each  defendant  is  ordered  to 
distribute,  uithin  60  days  of  entry  of 


this  Final  Judgment,  a  copy  of  this  Final 
Judgment  to  an  owner  or  manager  of 
each  automobile  body  repair  shop 
located  within  50  miles  of  Casper, 
Wyoming,  which  is  presently  in 
business  and  which  has  purchased  parts 
or  automobile  body  repair  services  from 
the  defendant  in  the  last  five  years. 

VI.  Certification 

(A)  Within  75  days  of  the  entry  of  this 
Final  Judgment,  each  defendant  shall 
certify  to  the  plaintiff  whether  it  has 
designated  an  Antitrust  Compliance 
Officer  and  has  distributed  the  Final 
Judgment  in  accordance  with  section  V 
(A)(1)  and  (B)  above. 

(B)  For  ten  years  after  the  entry  of  this 
Final  Judgment,  on  or  before  its 
anniversary  date,  each  defendant  shall 
file  with  the  plaintiff  an  annual 
Declaration  as  to  the  £act  and  manner  of 
its  compliance  with  the  provisions  of 
sections  IV  and  V(A). 

VII.  Plainti£r  Access 

(A)  To  detennine  or  secure 
compliance  with  this  Final  Judgment 
and  for  no  other  purpose,  duly 
authorized  repres^itatives  of  the 
plaintiff  shall,  upon  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  any  defendant 
made  to  its  principal  office,  be 
permitted,  subject  to  any  legally 
recognized  privilege: 

(1)  Access  diuing  such  defendant's 
office  hours  to  inspect  and  copy  all 
documents  in  the  possession  or  under 
the  control  of  such  defendant,  who  may 
have  counsel  present,  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  such  defendant  and 
without  restraint  or  interference  from  it. 
to  interview  officers,  employees  or 
agents  of  such  defendant,  who  may  have 
such  defendant's  counsel  and/or  their 
own  counsel  present,  regarding  such 
matters. 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  made  to  any 
defendant's  principal  office,  such 
defendant  shall  submit  such  written 
reports,  under  oath  if  requested,  relating 
to  any  matters  contained  in  this  Final 
Judgment  as  may  be  reasonably 
requested,  subject  to  any  legally 
recognized  privilege. 

(C)  No  information  or  documents 
obtained  by  the  means  provided  in 
section  VII  shall  be  divulged  by  the 
plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
e.xcept  in  the  course  of  legal  proceedings 


to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

(D)  If  at  the  time  information  or 
documents  are  furnished  by  any 
defendant  to  plaintiff,  such  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  such  defendant  marks 
each  pertinent  page  of  such  material. 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  10  days  notice 
shall  be  given  by  plaintiff  to  such 
defendant  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jxiry  proceeding)  to  which 
that  defendant  is  not  a  party. 

(E)  Nothing  set  forth  in  thir,  r->al 
Judgment  shall  prevent  the  Antitrust 
Division  from  utilizing  other 
investigative  alternatives,  such  as  the 
Civil  Investigative  Demand  process 
provided  by  15  U.S.C.  1311-1314  or  a 
Federal  grand  jury,  to  determine  if  the 
defendant  has  complied  vrith  this  Final 
Judgment. 

VIII.  Further  Elements  of  the  Final 
Judgment 

(A)  This  Final  Judgment  shall  expire 
ten  years  from  the  date  of  its  entry. 

(B)  Jurisdiction  is  retained  by  this 
Court  for  the  purpose  of  enabling  any  of 
the  parties  to  this  Final  Judgment  to 
apply  to  this  Court  at  any  time  for 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  compliance,  and  to  punish 
violations  of  its  provisions. 

(C)  Entry  of  this  Final  fudgment  is  in 
the  public  interest. 

In  The  United  States  District  Court. 
District  of  Wyoming 

United  States  of  America,  Plaintiff,  vs. 
Nagel  Motors,  Inc..  Creiner  Motor  Company. 
Inc.  and  Benson  Chevrolet.  Inc..  Defendants. 
Civil  No.  94-C:V-U6. 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h).  the  United  States 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  with  the 
consent  of  Nagel  Motors.  Inc..  Greiner 
Motor  Company.  Inc.  and  Benson 
Chevrolet.  Inc.  in  this  civil  antitrust 
proceeding. 
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I.  Nature  and  Purpose  of  the  Proceeding 

On  June  2, 1994,  Ihi!  United  States 
filed  a  civil  antitrust  c  omplaint  alleging 
that  Nagel  Motors.  Inc .,  Greiner  Motor 
Company,  Inc.,  Benso  i  Chevrolet,  Inc. 
and  their  co-conspiral  ors  conspired  to 
unreasonably  restrain  competition 
among  Casper,  Wyom  ng  automobile 
body  repair  shops  in  violation  of 
Section  1  of  the  Sherman  Act,  15  U.S.C. 

I.  The  Complaint  asks  the  Court  to  find 
that  Nagel  Motors,  Inc.,  Greiner  Motor 
Company,  Inc.,  and  Bdnson  Chevrolet, 
Inc.  have  violated  Sec  ion  1  of  the 
Sherman  Act  and  furtJ  ler  requests  the 
Court  to  enjoin  the  coi  itinuance  of  the 
conspiracy. 

Entry  of  the  propose  d  Final  Judgment 
will  terminate  the  acti  jn,  except  that  the 
Court  will  retain  jurisdiction  over  the 
matter  for  further  proceedings  which 
may  be  required  to  int  trpret,  enforce  or 
modify  the  Judgment  ( r  to  punish 
violations  of  any  of  its  provisions. 

II.  Practices  Giving  Ri  >e  to  the  Alleged 
Violations 

Defendants,  Nagel  Motors,  Inc., 
Greiner  Motor  Compar  y,  Inc.  and 
Benson  Chevrolet,  Inc.  are  automobile 
dealerships  operating  Jn  Casper, 
Wyoming.  They  each  dffer  a  full  range 
of  automobile  repair  S€  rvices,  including 
automobile  body  repai  •  work. 

The  Government  cor  tends,  and  was 
prepared  to  show  at  tri  il.  that  during  the 
period  beginning  as  ea  ly  as  December 
1990  and  continuing  tl  rough  at  least 
July  1993,  the  defendants  and  their  co- 
conspirators agreed,  co  mbined  and 
conspired  to  unreasons  bly  restrain 
competition  among  Ca;  per,  Wyoming 
area  automobile  body  r  ?pair  shops  in 
violation  of  Section  1  o  f  the  Sherman 
Act.  These  agreements,  combinations 
and  conspiracies  consi;  ited  of 
discussions  and  inform  ation  exchanges 
aimed  at  increasing  the  rates  charged  for 
automobile  body  repaii  services  in  the 
Casper  area. 

For  the  purpose  of  fo  ming  and 
effectuating  these  agree  menfs, 
combinations  and  cons  jiracies,  Nagel 
Motors,  Inc.,  Greiner  M  Jtor  Company, 
Inc.,  Benson  Chevrolet,  hic,  and  their 
co-conspirators,  commi  nicated  with 
each  other  concerning  t  ae  need  to 
increase  automobile  bo  ly  repair  rates 
and,  in  conjunction  wit  i  these 
discussions,  disseminal  ed  to  each  other 
information  concerning  contemplated 
changes  in  automobile  1  )ody  repair  rates. 
As  a  result  of  their  discussions  and 
exchange  of  contemplal  3d  changes  in 
repair  rates,  coordinate*  1  rate  increases 
were  put  into  effect. 

These  agreements,  co  nbinations  and 
conspiracies  suppresse(  price 


competition  among  the  defendianls  and 
their  co-conspirators  for  providing 
automobile  body  repair  services  in  the 
Casper  area  and  deprived  consumers  of 
the  benefits  of  free  and  open 
competition  in  the  purchase  of 
automobile  body  repair  services. 

m.  Explanation  of  the  Proposed  Final 
Judgment 

The  United  States  and  Nagel  Motors, 
Inc.,  Greiner  Motor  Company.  Inc.  and 
Benson  Chevrolet.  Inc.  have  stipulated 
that  the  Court  may  enter  the  proposed 
Final  Judgment  after  compliance  with 
the  Antitrust  Procedures  and  Penalties 
Act.  15  U.S.C.  16(b)-(h).  The  proposed 
Final  Judgment  provides  that  its  entry 
does  not  constitute  any  evidence  against 
or  admission  of  any  party  with  respect 
to  any  issue  of  fact  or  law. 

Under  the  provisions  of  Section  2(e) 
of  the  Antitrust  Procedures  and 
Penalties  Act.  15  U.S.C.  16(e).  the 
proposed  Final  Judgment  may  not  be 
entered  unless  the  Court  finds  that  entry 
is  in  the  public  interest.  Section  Vm  of 
the  proposed  Final  Judgment  sets  forth 
such  a  finding. 

The  proposed  Final  Judgment  is 
intended  to  ensure  that  Nagel  Motors, 
Inc.,  Greiner  Motor  Company,  Inc.  and 
Benson  Chevrolet,  Inc.  discontinue  all 
practices  which  unreasonably  restrain 
competition  among  automobile  body 
repair  shops. 

A.  Prohibitions  and  Obligations 

Under  Section  IV  of  the  proposed 
Final  Judgment,  Nagel  Motors,  Inc., 
Greiner  Motor  Company,  Inc.  and 
Benson  Chevrolet,  Inc.  are  enjoined  and 
restrained  from:  (1)  Agreeing  with  any 
other  automobile  body  repair  shop  to 
fix.  estabhsh.  raise,  stabihze  or  maintain 
any  hourly  rate  or  part  price  or 
discount;  (2)  participating  in  any 
discussion  with  or  communicating  with 
any  other  automobile  body  repair  shop 
concerning  adherence  to  or  changes  to, 
or  the  need  or  desirability  of  adhering 
to  or  changing,  any  hourly  rate  or  part 
price  or  discount;  and  (3)  disseminating 
any  information  to  any  automobile  body 
repair  shop  concerning  any  planned  or 
contemplated  change  in  an  hourly  rate 
or  part  price  or  discount. 

Section  V  of  the  proposed  Final 
Judgment  obfigates  Nagel  Motors,  Inc., 
Greiner  Motor  Company,  Inc.  and 
Benson  Chevrolet,  Inc.  to  implement 
and  maintain  an  antitrust  compliance 
program.  This  program  would  require 
each  defendant  to  designate  an  Antitrust 
Compliance  Officer  within  30  days  of 
entry  of  the  Final  Judgment.  The 
Antitrust  Compliance  Officer  for  each 
defendant  woidd  be  responsible  for 
implementing  and  supervising  the 


antitrust  compliance  program  and 
compliance  with  the  Final  Judgment. 
Section  V  also  obligates  Nagel  Motors, 
Inc.,  Greiner  Motor  Company,  Inc.  arxd 
Benson  Chevrolet,  Inc.  to  distribute 
within  60  days  fi-om  entry  of  the  Final 
Judgment,  a  copy  of  the  Final  Judgment 
to  all  officers  and  employees 
responsible  for  approving,  disapproving, 
monitoring,  recommending,  or 
implementing  any  hourly  rate  or  part 
price  or  discount,  as  well  as  any  officer 
or  employee  who  succeeds  to  such  a 
position,  and  briefing  those  persons 
annually  on  the  meaning  and 
requirements  of  the  Fin5  Judgment  and 
the  antitrust  laws  and  advising  them 
that  the  defendant's  legal  advisors  are 
available  to  confer  with  them  regarding 
comphance  with  the  Final  Judgment 
and  the  antitrust  laws.  Further  the 
Antitrust  Compliance  Officer  must 
obtain  from  each  such  officer  or 
employee,  annual  written  certifications 
stating  that  he  or  she:  (1)  Has  read, 
understands,  and  agrees  to  abide  by  the 
terms  of  the  Final  Judgment;  (2)  has 
been  advised  and  understandJs  that  his 
or  her  failure  to  comply  with  the  Final 
Judgment  may  result  in  conviction  for 
criminal  contempt  of  court;  and  (3)  is 
not  aware  of  any  violation  of  the  Final 
Judgment  that  has  not  been  reported  to 
the  Antitrust  Compliance  Officer.  The 
Antitrust  Compliance  Officer  must 
maintain  a  record  of  recipients  to  whom 
the  Final  Judgment  has  been  distributed 
and  from  whom  certifications  have  been 
obtained.  He  or  she  must  also  report  to 
the  Department  of  Justice  any  violation 
of  the  Final  Judgment.  Finally,  the 
Antitrust  Compliance  Officer  must  also 
distribute  copies  of  the  Final  Judgment 
to  the  owmer  or  manager  of  each 
automobile  body  repair  shop,  located 
within  50  miles  of  Casper,  Wyoming, 
which  is  presently  in  business  and  has 
purchased  parts  or  body  repair  services 
from  the  defendant  in  the  last  five  years. 

In  addition  to  the  prohibitions  and 
obligations  contained  in  Section  IV  and 

V.  Nagel  Motors.  Inc.,  Greiner  Motor 
Company,  Inc.  and  Benson  Chevrolet, 
Inc.  are  further  obfigated,  under  Section 

VI,  to  certify,  within  75  days  after  the 
entry  of  the  Final  Judgment,  that  they 
have  designated  an  Antitrust 
Compliance  Officer  and  have 
distributed  the  Final  Judgment  in 
accordance  with  the  Section  V 
requirement.  Section  VI  also  requires 
Nagel  Motors,  Inc..  Greiner  Motor 
Company,  Inc.  and  Benson  Chevrolet, 
Inc.,  for  a  period  of  ten  years  after  the 
entry  of  the  Final  Judgment,  on  or  before 
its  anniversary  date,  to  file  with  the 
Government,  a  statement  as  to  the  fact 
and  manner  of  compliance  with  the 


provisions  of  Section  V.of  the  Final 
Judgment. 

B.  Scope  of  the  Proposed  Final 
fudgment 

Section  Vlft  of  the  proposed  Final 
Judgment  provides  that  the  Final 
Judgment  shall  remain  in  effect  for  ten 
y^ars. 

Stjction  [II  of  the  proposed  Pinal 
Judi^ment  provides  that  the  Final 
Judgment  shall  apply  to  Nagel  Motors. 
Inc. ,  Greiner  Motor  Company,  Inc.  and 
Benson  Chevrolet,  Inc.  and  to  each  of 
their  successors,  assigns,  and  to  all  otJier 
persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  the 
Final  Judgment  by  personal  service  or 
othsrwise. 

C.  Effect  of  the  Proposed  Final  fudgment 
on  Competitton 

The  relief  set  out  in  the  proposed 
Final  Judgment  is  designed  to  prevent 
recurrence  of  the  activities  alleged  m 
the  Complaint.  The  proposed  Final 
fudgment's  provisions  are  designed  to 
remove  the  artificial  restraints  that  the 
defendants  have  imposed  on 
competition  among  automobile  body 
repair  shops  and  create  an  environment 
in  which  more  vigorous  competition 
may  take  place.  It  is  intended  to  ensure 
that  marketing  and  pricing  decisions  of 
Nagel  Motors,  Inc..  Greiner  Motor 
Company,  Inc.  and  Benson  Chevrolet. 
Inc.  are  made  independently,  without 
my  discussions  and  conversations  with 
each  otJier.  The  Department  of  Justice 
believes  that  the  proposed  Final 
Judgment  contains  sufficient  provisioni 
to  prevent  fuither  violations  of  the  type 
alleged  in  the  Complaint. 

W.  Aiternatires  to  the  Proposed  Final 

fud^meat 

The  alternative  to  the  proposed  Final 
Judgment  would  be  a  full  tnal  of  the 
case.  In  the  view  of  the  Department  of 
Justice,  such  a  trial  would  involve 
substantial  cost  to  the  United  States  and 
is  not  warranted  i>ecause  the  proposed 
Final  fudgment  provides  relief  that  will 
remedy  the  violations  of  the  Sherman 
Act  alleged  in  the  United  States* 
Complaint. 

V.  Remedies  Available  to  Private 
Litigants 

Section  4  of  the  Clayton  Act,  15 
use.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasonable  attorney's 
fees.  Under  the  provisions  of  Section 
5(a)  of  the  Clayton  Act,  15  U.S.C.  16(a), 


pravistons  of  Section  V.of  the  Final 

fudgmeat. 

.  B  Scope  of  the  Proposed  Final 
fudgrvent 

Section  VIII  of  the  proposed  Fmil 
[iidgment  provides  that  the  Final 
fiidgment  shall  remain  in  effect  for  ten 
years. 

Section  ill  of  tJhe  proposed  Pinal 
fiidgment  provides  that  the  Final 
fudgment  shall  apply  to  Nagel  Motors. 
Inc..  Gremer  Motor  Company,  Inc.  and 
Benson  Chevrolet,  Inc.  and  to  each  of 
their  successors,  assigns,  and  to  all  otJier 
persons  tn  active  concert  or 
participation  w^ith  any  of  them  who 
shall  have  received  actual  notice  of  the 
Final  fudgment  by  personal  service  or 
otherwise. 

C-  Effect,  oftbe  Proposed  Final  fudgmeat 
on  Competition 

The  relief  set  out  in  the  proposed 
Final  Judgment  is  designed  to  prevent 
recurrence  of  the  activities  alleged  m 
the  Complaint  The  proposed  Final 
Judgment's  provisions  are  designed  to 
remove  the  artificial  restraints  that  the 
defendants  have  imposed  on 
competition  am^ong  automobile  body 
repair  shops  and  create  an  environment 
in  which  more  vigorous  competition 
may  take  place.  It  is  intended  to  ensure 
that  marketing  and  pricing  decisions  of 
Nagel  Motors.  Inc..  Greiner  Motor 
Company,  Inc.  and  Benson  Chevrolet, 
Inc.  are  made  independently,  without 
any  discussions  ,and  conversations  with 
each  otJier.  The  Departjnent  of  Justice 
believes  that  the  proposed  Final 
fudgment  contains  sufficient  provisions 
to  prevent  farther  violations  of  the  type 
alleged  m  the  Complaint. 

IV.  Alternatavies  to  the  Proposed  Final 

jfudipit^nt 

The  alternative  to  the  proposed  Final 
Judgment  would  be  a  full  trial  of  the 
case,  [n  the  view  of  the  Department  of 
Justice,  such  a  trial  would  involve 
substantial  cost  to  the  United  States  and 
is  not  warranted  i)ecause  the  proposed 
Final  fudgment  provides  relief  that  will 
remedy  the  violations  of  the  Sherman 
Act  alleged  in  the  United  States' 
Complaint. 

V.  Remedies  Available  to  Private 
Litigants 

SectlOA  4  of  the  Clayton  Act,  15 
Q  S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suRiered,  as 
well  as  costs  and  reasonable  attorney's 
fees.  Under  the  provisions  of  Section 
5(a)  of  the  Clayton  Act.  15  U.S.C.  16(a). 
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the  Final  Judgment  has  no  prima  facie 
effect  in  any  subsequent  lawsuits  that 
may  be  brought  against  any  defendant  in 

this  matter. 

VI.  Procedures  Available  for 
Modification  of  the  Proposed  fudgment 

As  provided  by  the  Antitrust 
Pn>:edures  and  Penalties  Act,  any 
perion  believing  that  the  proposed 
judgment  should  be  modified  may 
submit  written  comments  to  Gary  R. 
Sprathng.  Chief,  San  Francisco  Office, 
Departjnent  of  Justice,  Antitjiist 
Division.  450  Golden  Gate  Avenue.  S.in 
Fnnctico,  California  94102,  within  the 
6G-day  period  provided  by  the  Act. 
These  comments,  and  the  Government's 
responses  to  them,  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register  All  conunents  will  be  given 
due  consideration  by  the  Department  of 
Justice,  whi'.h  remains  free  to  withdraw 
its  consent  to  the  proposed  judgment  at 
any  time  pnor  to  its  entry  if  it  should 
determine  that  some  modification  of  the 
judgment  is -necessary  to  the  public 
interest.  The  proposed  judgment  itself 
provides  that  the  Court  will  retain 
jurisdiction  over  this  action,  and  that 
the  parties  may  apply  to  the  court  for 
such  orders  as  may  be  necessary  or 
appropriate  for  tiie  modification  or 
enfarcement  of  the  judgment. 

VII.  Detetnnimative  Documents 

No  materials  and  documents  of  the 
type  descnbed  in  Section  2(b)  of  tJie 
Antitmst  Procedures  and  Penalties  Act. 
15  use.  16[b|,  were  considered  m 
formulating  the  proposed  judgment. 
Consequently,  none  are  filed  herewith. 
C-iry  R.  SpratUng.  ■ 
Rtchard  3  Cohen, 
Cirla  G  Addicks, 

Attoraey;.  US.  Department  of  Justice 
[FR  [>>:.  94-15911  Filed  7-1-94;  8.45  am] 

SlLiiNC  COO£  «4tO-01-M 


LEGAL  SERVICES  CORPORATION 

Correctioin  of  Notice  of  Intent  To 
OesSgnate  Recipient  for  the  Provision 
of  State  Support  for  the  Delivery  of 
Legal  Services  in  the  State.of 
Louisiana 

AGi£NCV;  Legal  Services  Corporation. 
ACTION:  Correction  of  notice  of  intention 
to  award  grant. 

SUMMARY:  In  a  Notice  published  on  May 
27, 1994  (59  FR  27585),  the  Legal 
Services  Corporation  announced  its 
intention  to  make  a  grant  to  Louisiana 
Legal  Consortium,  Inc.  to  provide  state 
support  services  to  the  Legal  Services 
Corporation's  recipient  programs  in  the 


State  of  Louisiana.  The  intended  grant 
for  the  remainder  of  1994  was 
erroneously  stated  as  $94,314.  The 
correct  amount  is  $73,596. 
FOfl  FUBTH€R  INFORMATION  CONTACT:  John 
Tull,  Director,  Office  of  Program 
Sen,' ices,  (202)  J 36-7264. 

Dit-d  fune  28,  1994.  '      . 

John  A.  Tull. 

Director.  Office  of  Prograw  Services 

(FT?  D<jc.  94-16176  Filed  7-1-94.  8.45  ami 

BtLUNC  COOE  TOSO-0«»-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanizes  Panel;  Meetings 

AGgfiCr:  National  Endowment  for  the 

Humanities. 

ACrKW:  Nonce  of  meetings. 

summary:  P»irsuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
nouce  is  hereby  given  that  the  following 
meeting  of  the  Humanities  Panel  will  be 
held  at  the  Old  Post  Office.  1 100 
Pennsylvania  Avenue,  NW  . 
V^ashmgton.  DC  20506 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities. 
Washington.  DC  20506;  telephone  (2011 
606-8322.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-6282 

SUPPLEMENTARY  INFORMATION:  The 
propose*!  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
-National  Foundation  on  the  Arts  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  i:\  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
Emd  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Date  ]u\y  21,  1994 
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meeting  will  review 


Time:  8:00  am.  to  5:30  jf  .ra. 

Room:  315 

Program:  This  corabioedl  i 
Fellowships  for  University  Teacher*  and 
Fellowships  for  CoIIegp  Teachers 
applications  in  Art  Hijtory  I.  submitted  to 
the  Division  of  Fellowships  and  Seminars, 
for  projects  beginning  ifter  )une  1 ,  1995. 

2.  Dote:  July  22, 1994 
Time:  8:00  a.m.  to  5: 30  p  m 
Foom:3M 

Program:  This  meeting  w  ill  review 
Fellowships  for  Univei  sity  Teachers 
applications  in  Americ  an  History  and 
Studies,  submitted  to  t  le  Division  of 
Fellowships  and  Semii  lars,  for  projects 
beginning  after  June  1, 1995 

3.  Do/e:  July  22,  1994 
r/me:  8:00  a  m.  to  5:30  p  m 
floon):415 

Program:  This  meeting  w  ill  review 
Fellowships  for  Collegi  i  Teachers 
applications  in  Anthro  x)logy,  submitted  to 
the  Division  of  Fellow!  hips  and  Seminars, 
for  projects  beginning )  fter  June  1, 1995. 

4.  Dote:  July  25.  1994 
Tmje:  8:00  a.m.  to  5:30  p  m. 
Room:  315 

Program:  This  meeting  w  11  .'Kview 
Fellowships  for  Univer  iity  Teachers 
applications  in  Music,  3ance.  Theater  and 
Film  History  and  Critic  isra,  submitted  to 
the  Division  of  Fellows  lips  and  Seminars, 
for  projects  beginning  c  fter  June  1, 1995. 

5.  Dote:  July  25,  1994 
Time:  8:00  am.  to  5:30  p  n, . 
floom:  415 

Progra:n:  This  meeting  w  II  review 
Fellowships  for  College  Teachers 
applications  in  Music.  Theater  and  Film, 
submitted  to  the  Divisi(  m  of  Fellowships 
and  Seminars,  for  proj»'  .ts  after  June  1. 
1995. 

6.  Dale:  July  26,  1994 
Time:  8  00  a.m.  to  5:30  p  ii 
floom:  415 

Program:  This  combined  neeting  will  review 
Fellowships  for  Univer  ity  and 
Fellowships  for  College  Teachers 
applications  In  Art  Hist  jry  II,  submitted  to 
the  Div'sion  of  Fellows  lips  and  Seminars, 
for  projects  beginning  a  ier  June  1,  199.5. 

7.  Dote:  July  27,  1994 
Time:  8:00  a.m.  to  5:30  p.i  n 
ftoojn.  315 

Program:  This  meeting  wi  !  review 
Fellowships  for  College  Teachers 
applications  in  Languaf  bs  and  Literstures 
I,  submitted  to  the  Divi;  ion  of  Fellowships 
and  Seminars,  for  projei  ts  beginning  after 
June  1.1995. 

8.  Dote:  July  27, 1994 
Time:  8:00  a.m.  to  5:30  p.i  i. 
floom:  415 

Program:  This  meeting  wi  1  review 
Fellowships  for  College  Teachers 
applications  in  Languagss  and  Literatures 
n.  submitted  to  the  Divi  lion  of  Fellowships 
and  Seminars,  for  projei  ts  beginning  after 
June  1. 1995. 

9.  ZJote;  July  28. 1994 
Time:  8:00  a.m.  to  5-.30  p.: ». 
floom:  415 

Program:  This  meeting  wi  1  review 
Fellowships  for  College  Teachers 


IMI 


applications  in  American  History  I. 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning  after 
June  1.  1995. 

10.  ZJote:  July  29. 1994 

Time:  8:00  a.m.  to  5:30  p.m. 

floom:  315 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  Sociology  Psychology,  and 
Education,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  June  1, 1995. 

David  Fisher. 

A<hisory  Committee  Management  Officer. 

IFR  Doc  94-16192  Filed  7-1-94;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  ^k>.  50-213] 

Connecticut  Yankee  Atomic  Power 
Company;  Haddam  Neck  Plant 
Environmental  Assessment  and 
Finding  o(  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
61,  issued  to  Coimecticut  Yankee 
Atomic  Power  Company  (CYAPCO,  the 
licensee),  for  operation  of  the  Haddam 
Neck  Plant,  located  in  Middlesex 
County.  Connecticut. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  will  revise 
Technical  Specification  (TS)  Section  3/ 
4.5.1.  "ECCS  Subsystems — Tavg  Greater 
Than  or  Equal  to  350  "F."  by  adding  a 
new  ACTION  Statement  "a"  which 
increases  the  allowed  outage  time  for 
the  centrifugal  charging  pumps  from  72 
hours  to  7  days.  The  Technical 
Specification  changes  will  reduce  the 
risk  of  an  unnecessaiy  shutdown  to 
perform  charpng  pump  repairs.  The 
proposed  action  is  in  accordance  with 
the  licensee's  amendment  request  dated 
November  2. 1993,  as  supplemented 
February  28,  1994,  and  May  31,  1994. 

The  Meed  for  the  Proposed  Action 

The  current  TS  allows  a  charging 
pump  to  be  inoperable  for  a  period  of 
up  to  72  hours.  Experience  at  the  plant 
has  shown  that  72  hours  may  not  be 
sufficient  to  accomplish  certain  repairs 
such  as  rebuilding  the  rotating  assembly 
or  complete  pump  replacement. 
Increasing  the  allowed  outage  time  to  7 
days  provides  sufficient  time  to  perform 
such  repairs  without  having  to  shut  the 
plant  doum. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS.  The  increase  in  the  core  damage 
frequency  due  to  internal  events  as 
result  of  the  increased  allowed  outage 
time  is  3.0E-7  per  year  or  less  than  1 
percent  of  the  current  core  damage 
frequency  of  1 .8E-4  per  year  for  internal 
events.  The  increase  in  the  core  damage 
frequency  due  to  externa]  events  as 
result  of  the  increased  outage  time  has 
been  determined  to  be  insignificant  for 
external  events.  The  unavailability  of 
the  charging  pumps  has  limited  effects 
on  the  risk  because  the  charging  pumps 
are  not  credited  for  during  the  injection 
phase  of  a  design  basis  accident  and  are 
the  backup  to  the  high-pressure  safety 
injection  pumps  during  the 
recirculation  phase  if  power  is  available. 
The  only  use  of  the  charging  piunps 
credited  in  the  safety  analysis  is  for  two 
path  sump  recirculation,  which  is  later . 
in  the  accident  and  is  manually 
initiated. 

The  TS  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cvunulative  occupational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  prcposetl 
TS  €unendraent. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  involves  .Matures  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  conrluaes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  propiosed 
amendment,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  amendment  would  be 
to  deny  the  amendment  request.  Such 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
imjustified  cost  to  the  licensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 


in  the  Finil  Envitooraental  Statement 
for  the  Haddam- Neck  Plant. 

Agencies  and  Persons  Consulted 

The  NRC  staff  coasultsd  with  thcj 
•  Connecticut  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comment.-? 

Finding  of  No  Significant  Impact 

Bd:ied  upon  tlie  enwiroamental 
a.5se3sment.  tlie  Commission  concludea 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commi.3:iion  has  determined  not  to 
prepare  an  enviironmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
propias'M  action,  see  the  licensee's 
letters  dated  November  2.  1993.  as 
supptsraenied  February  23.  and  May  31, 
13'^4.  These  lettars  are  available  for 
public  inspection  at  the  Commijsion's 
Public  Document  Room,  the  Gelman 
Builduig.  2120  L  Street  NW., 
Wishmi^r.on.  DC  2a5!i5,  and  at  tha  local 
public  document  room  located  at  tlie 
Rujr5ell  L^braq^  123  Broad  Street. 
Middletown  Coanecticat  06547. 

DatB'i  at  Ra.:lLville.  M  irylind.  thii  27th  day- 
of  fune  1994. 

For  the  Nucleir  Regulatory  Commission. 
fuhn  F.  Stolz, 

Director,  ProjeiTt  Dn-actomts  l-t.  Division  of 
Peactor  Proiectji — f/fT.  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc  94-16196  Filed  7-1-94.  8  45  ainl 
BiLUNG  cose  n90-0»-«l 


GPU  ^nuci-eaf  Cofporaton;  Notice  of 
Con"5(deratDioifi  of  9ssuaince  of 
Amendment  to  FacnHnty  Operat'ng 
License  artij  Oppsirtuirifty  lor  a  HeaiiiTij 

Thi^U.S.  Niicl.?ar  Regulatory 
Coaimlssion  (the  CommiisionI  is 
con.jidering  i.>:»utinceof  an  amendment 
to  Facility  Operatiag  License  No.  DPR- 
16  issued  to  GFCJ  Nucleiir  Corporation 
(GPLfN.  the  licensee)  for  operation  of  the 
Oyster  Creek  Nuclear  Generating  Station 
located  in  Ocean  County.  New  fersey. 

The  proposed  amendment  would 
revise  Taclimcil  Specification  Section 
2  3  D  to  change  the  setpoints  "Reactor 
High  Pressure.  Ralief  Valve  Initiation" 
by  increasing  the  sefpoint  value  by  15 
psig  for  each  of  th.e  Electromatic  Relief 
Values  m  the  Automatic 
Depres.jurization  Systetn. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required hy  the 
.  Atomic  Energy  Act  of  1934.  as  amended 
(the  Act)  and  the  Commission's 
■regulations. 
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in  the  Final  Envitoometital  Statement 
for  the  Haddam-Neck  Plant. 

Agencies  aad  Persons  Consulted 

The  NRC  staff  consulted  with  the 
•Connecticut  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  Nfo  Stgtitficant  Impact 

Based  upon  tJie  environmental 
assessment,  tlie  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statemen!:  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
propiss'M  acti.Dn,  see  the  licensee's 
letters  dated  November  2, 1993.  as 
supptamemed  February  23,  and  May  31. 
1994.  These  letters  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  tiie  Gelman 
BuilduLg.  2120  L  Street  NW., 
Washington.  DC  2a5!i3,  and  at  the  local 
public  document  room  located  at  the 
Ru.jr5ell  Library.  123  Broad  Street. 
Middletown  Conne<:ticut  06'347. 

Dated  at  Ra<:fcville.  Mirylaad.  this  27th  day 
of  fuae  19'}4. 

For  the  Nucl.ij.ir  Ragulatory  Commission. 
fohn  F.  State. 

Directijr,  Project  Dimctomte  1-4,  DivUinn  of 
PsQctor  Protects — UU.  Office  of  Nuclear 
Reactor  Pegnlation. 
|FR  Doc  94-16  I'M  Filed  7-1-94.  S  45  ainl 

BILUMC  CQ<3I:  ntO-^i -m 


GPU  Nuclear  Caipoiraiteon;  Notios  of 
Con"S(dera<DiQini  of  Sssuance  of 

Ameoiitrferrt  to  Faciliiity  Operatng 
License  aflij  Oppoirtuirtfty  for  a  Hieai'ii'rc3 

Thi^  U.S.  Nuclear  Regulatory 
Commission  ftiie  Commission)  is 
considering  issu.inceof  an  amendment 
to  Facility  Operating  License  No.  DPR- 
16  issued  to  GPU  Nucleiar  Corporation 
(GPLfN,  the  licen:»ee)  for  operation  of  tlie 
Oyster  Creek  Nuclear  Generating  Station 
located  in  Ocean  County,  New  Jersey. 

The  proposed  amendment  would 
revise  'Tacliaic.il  Specification  Section 
2  3  D  to  change  tie  setpoints  "Reactor 
High  Pressure.  Relief  Valve  Initiation" 
by  increasing  tlie  setpouit  value  by  15 
psig  for  each  of  th.e  Electromatic  Relief 
Values  in  the  Automatic 
Depres.iuriiation  Systetn. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required t»y  die 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Conunission's 
regulations. 


By  August  4.  1994.  the  Licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
afte':led  by  this  proceedmg  and  who 
wishes  to  participate  as  a  party  in  tlie 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intereene.  flequests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Co  m.m.i33ion"s'"' Rules  of  Practice  for 
Domestic  Licensing  E*roceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  IS  avidable  at  the  Commission's 
Public  Doc uiT.^nt  Room,  tiieCelman 
Building.  2120  L  Street  NW  . 
V/ashingtOH.  DC  20555  and  at  the  local 
public  document  room  located  at  Oce.in 
County  Library.  Reference  Departjnent, 
101  Washington  Street.  Toms  E^ver. 
t'nM  fersey  03753.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairm,ari  of  the 
Atomic  Safety  and  Licensing  Bo  ard 
Panel,  will  nile  on  the  request  and/or 
petition:  and  the  Secretary  or  tlie 
designated  Atomic  Satety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  apprapri.ite  order. 

A.>  required  by  10  CFR  2  7 1 4.  a 
petition  for  leave  to  intervene  shall  set 
f 3rth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitt;?d 
vidth  p.iit.iculir  reference  to  the 
fjUowmg  factors:  (I)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  tlie 
n.itar?  and  extent  of  die  petitioner's 
property,  financial,  or  other  interest  in 
til:?  proo^eding.  and  (3)  the  possible 
eft*:t  of  an/  order  which  may  be 
entered-  m  tlie  proceeding  on  the 
petitioner's  mterest.  The  petition  sho'ild 
alio  identify  the  specific  aspectls)  of  die 
subii^:t  matter  of  tie  proceeding  as  to 
wfhtch  petitionee  wishes  to  intervene. 
Anjf  person  who  has  filed  a  petition  for 
leave-to  inten/^ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
peur..on  without  requestmg  leave  of  tiie 
Board  up  to  15  days  prior  to  tiie  first 
prehe.in.ng  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  pnor  to  the  first 
prelieal-ing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 


which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
heanng.  Tlie  petitioner  must  also 
provide  references  to  those  specific 
so'jLfces  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petationer  intends  to  rely  to  esta!Mish 
those  facts  or  expert  opinion.  P-^*  rioner 
roust  provide  sufficient  mformatian  to 
show  that  a  genuine  dispute  exists  with 
tlie  applicant  on  a  matenal  issue  of  la*v 
or  fact.  Contentions  shall  be  limited  to 
matters  wifhm  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
rehef  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contentum  will  not  be  permitted  to 
p  irticipate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subiect  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fu.lly  m  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-ex.amtne 
v/itne;>i?> 

A  request  f.3r  a  hearing  or  a  petition 
f  jr  l^ave  to  intervene  must  be  filed-with 
tlie  Secretary  of  the  Commission.  U  S. 
Nuclear  Regulatory  Commission. 
Vi('ashi.ngton.  OZ  20555.  Attention 
Docke'-iag  and  Services  Branch,  or  may 
be  deli.'ered  to  the  Commission's  Public 
Document  Room.  The  Celman  Budding. 
2120  L  Street.  NW  .Vv/'ishington,  DC 
2055  5.  by  the  ibove  date.  Where 
petitions  are  filed  dunng  the  last  10 
days  of  the  nouce  period,  it  is  rei^ue^ted 
that  tlie  petitioner  promptly  so  inform 
die  Commission  by  a  toU-fi^ee  telephone 
call  to  Western  Union  at  l-(500)  248- 
5100  itn.  MiS.SQ'ari  M^OO)  342-6700). 
The  Wistem  Union  operator  should  be 
given  Datagram  Identification  Number 
NlO  23  and  the  following  message 
addressed  to  fohn  F.  Stolz:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
tlie  petition  should  also  be  sent  to  tlie 
Office  of  the  General  Counsel,  U  S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  to  Ernest  L. 
Blake,  fr..  Esquire.  Shaw.  Pittman.  Potts 
&  Trowbridge,  23130  N  Stre-Jt.  NW.. 
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ameided 


petitions  and/or 


presit  ing 


aid 


hear  eg 


pi  for 


Washington,  IX: 
licensee. 

Nonlimely  filings  of 
leave  to  intervene, 
supplemental 
for  bearing  will  not  be 
absent  a  determination 
Commission,  the 
presiding  Atomic  Safet  i 
Board  that  the  petition 
should  be  granted  base 
balancing  of  the  factors 
CFR2.714(a)(l)(iHv) 

If  a  request  for  a 
the  Commission's  staff 
amendment  after  it  com 
technical  review  and 
completion  of  any  required 
publishes  a  further  noti  :e 
comment  of  its  propose  i 
significant  hazards  conside 
accordance  with  10  CF? 
50.92. 

For  further  details  wi 
action,  see  the  applicatit)n 
amendment  dated  June 
is  available  for  public  i 
Commission's  Public 
the  Gelman  Building,  2l20 
NW.,  Washington.  DC 
local  pubhc  document 
the  Ocean  County  Libra;  y 
Dejjartment.  101  Washii  gt 
Toms  River,  New  Jersey 

Dated  At  Rockville 
day  of  June  1994. 

For  the  Nuclear  Regul 
John  F.  Stolz 

Director,  Project  DirectonU 
Reactor  Projecta—UU.  Offi 
Reactor  Feguhtion. 

IFR  Doc.  94-16195  Filed  7 


20037  attorney  for  the 


>etitions  for 


pcy 
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Federal  Register  / 


petitions, 
requests 
( sntertained 
by  the 

officer  or  the 
and  Licensing 
md/or  request 
upon  a 

specified  in  10 
2.714(d). 
is  received, 
nay  issue  the 
pletes  its 
to  .the 

hearing  if  it 
for  public 
finding  of  no 

ration  in 
50.91  and 

I  b  respect  to  this 
for 
5.  1994.  which 
rispection  at  the 
Document  Room, 
L  Street, 
and  at  the 
TtKtm  located  at 
Reference 
on  Street, 
108753. 


21)555, 


Marv  land,  this  27th 


afo  y  Commission. 


1-4,  Division  of 
of  Nuclear 


1-94:  8:45  am] 


[Doclcet  Moa.  EA  93-238,  M  94-003;  ASLBP 
Nos.  94-692-05-EA,  94-69 1-04-EA] 

Nuclear  Support  Servlcis,  Inc.,  EA  93- 
236:  Order  Requiring  thi  Removal  of 
an  Indivtduai  From  NRCi  Licensed  or 
Regulated  Activities  a.nd  Order 
Directing  Review  of  Personnel  Security 
Files  (Effective  Immedi^ely)  and 
Robert  C.  Dalley  lA  94-(K)3:  Order 
Prohibiting  Involvementlin  Certain 
NRC-Licensed  or  Regulated  Activities 
(Effective  Immediately);  Hearing  and 
Prehearing  Conference 


las 


ovi  (r 
S94 


This  Licensing  Board 
established  to  preside 
requested  on  April  29,  1 
Support  Services,  Inc.  (NflSl) 
Robert  C.  Dailey 
enforcement  actions  issu^ 
Staff  on  March  22,  1994. 
enforcement  actions  we« 
59  FR  14429  (March  28, 


been 

the  hearing 
by  Nuclear 
and  Mr. 


y,  challen  ^g  two 

by  the  NRC 
rhe 

published  at 
1 994)  (NSSl) 


and  59  FR  14688  (March  29, 1994) 
(Dailey).  The  first  of  these  actions  would 
order  NSSl  to  remove  an  individual 
from  NRC-licensed  or  regulated 
activities  for  five  years;  Ae  second 
would  prohibit  that  same  individual 
from  participating  in  NRC-licensed  or 
regulated  activities  for  the  same  period. 
In  each  case,  the  issue  for  hearing,  as 
specified  in  the  respective  enforcement 
actions,  is  whether  the  particular  order 
should  be  sustained. 


[Docket  No.  50-3971 

Washington  Public  Power  Supply 
System;  Notice  of  Partial  Denial  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  lor  t^ea-nng 


By  Memorandum  and  Order 
(Consolidating  Proceedings  and 
Granting  Extension  of  Time),  dated  May 
4,  1994  (unpubhshed),  the  Licensing 
Board  granted  the  hearing  requests  and 
consolidated  the  two  proceedings. 

Notice  is  hereby  given  that  the  Atomic 
Safety  and  Licensing  Board  will  conduct 
a  prehearing  conference  in  this 
consohdated  proceeding  on  Tuesday, 
July  12. 1994,  beginning  at  2:00  p.m. 
The  conference  will  be  held  in  the  new 
Commission  hearing  room,  3rd  floor. 
Two  White  Flint  North,  11545  Rockville 
Pike,  North  Bethesda,  Maryland. 
Members  of  the  pubhc  are  invited  to 
attend  but  may  not  participate  in  the 
course  of  the  conference. 

Among  matters  to  be  discussed  will 
be  the  precise  issues  for  the  hearing, 
discovery,  and  scheduling.  Parties  are 
invited  to  submit  proposed  agenda  for 
the  conference,  to  be  in  the  hands  of 
Board  members  by  close  of  business 
Thursday,  July  7,  1994. 

As  permitted  by  10  CFR  2.715(a), 
persons  who  are  not  parties  to  the 
proceeding  are  invited  to  submit  Uraited 
appearance  statements.  Such  statements 
do  not  constitute  testimony  or  evidence 
but,  to  the  extent  pertinent  to  issues  in 
these  proceedings,  may  assist  the  Board 
and/or  parties  in  their  deliberations  as 
to  scope  of  the  issues  to  be  considered. 
Such  statements  should  be  submitted  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Attention:  Docketing  and  Service 
Branch.  A  copy  should  also  be  served 
on  the  Chairman  of  this  Licensing 
Board,  Atomic  Safety  and  Licensing 
Board  Panel,  Mail  Station  T-3F23. 
Washington,  D.C.  20555.  Oral  limited 
appearance  statements  may  be  heard 
during  the  course  of  the  proceeding  but 
will  not  be  entertained  at  the  July  12, 
1 994  prehearing  conference. 

Bethesda.  Maryland,  June  17.  1994. 
For  the  Atomic  Safety  and  Licensing 
Board. 

Charles  Bechhoefer, 

Chairman,  Administrative  Judge. 

IFR  Do(-  94-16197  Filed  7-1-94;  8:45  ami 
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The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  portion  of  a  request  by  the 
Washington  Public  Power  Supply 
System,  (the  licensee)  for  an  amendment 
to  Facility  Operating  License  No.  NPF- 
21  issued  to  the  licensee  for  operation 
of  the  Washingtori  Nuclear  Project  No. 
.   2,  located  in  Benton  Count v, 
Washington.  Notice  of  Consideration  of 
Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
April  13,  1994  (59  FR  17609). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to  reflect 
management  and  organizational  changes 
at  the  Washington  Public  Power  Supply 
System  (the  licensee)  for  operation  of 
the  WNP-2  facility.  The  proposed 
changes  would  (1)  modify  the  reporting 
responsibility  of  the  quality  assurance 
organization  from  the  Managing  Director 
to  the  Assistant  Managing  Director, 
Operations  (AMDO),  and  (2)  modify  the 
appointment  authority  for  the  Corporate 
Nuclear  SafeUy  Review  Board  (CNSRB) 
from  the  Managing  Director  to  the 
AMDO.  These  changes  are  proposed  to 
reflect  the  current  designation  of  the 
AMDO  as  the  licensee's  designated 
official  with  corporate  responsibility  for 
overall  plant  nuclear  safety,  and  as  the 
direct  report  for  the  CNSRB. 

In  addition,  the  proposed  change 
would  (1)  delete  the  specific 
requirement  for  health  physics/ 
chemistry  program  procedures,  (2) 
modify  the  titles  of  two  positions  on  the 
Plant  Operations  Committee  (POC)  to 
reflect  revised  organizational  titles,  (3) 
modify  the  CNSRB  composiUon 
requirements  fi-om  nine  personnel  to  a 
minimum  of  nine  personnel,  and  (4) 
delete  the  requirement  that  the  CNSRB 
Executive  Secretary  be  designated  from 
the  CNSRB  membership.  The  NRC  staff 
has  concluded  that  part  of  the  Ucensee's 
request  cannot  be  granted.  The  staff 
denied  the  proposed  change  to  modify 
the  CNSRB  composition  requirements 
from  nine  personnel  to  a  minimum  of 
nine  personnel,  because  the  proposed 
change  does  not  specify  a  maximum 
number  of  CNSRB  members  and  is 
inconsistent  with  the  existing  TS 
provision  that  5  f)ersoas  shall  constitute 
a  quorum  of  the  CNSRB.  The  Ucensee 
was  notified  of  the  Commission's  partial 
denial  of  the  proposed  change  by  a  letter 
dated  June  28.  1994. 


By  August  4. 1994,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC 
20555.  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  M.H.  Philips,  Jr.,  Esq.,  Winston 
and  Stravm,  1400  L  Street  NW.. 
Washington,  DC  20003-3502,  attorney 
for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  17,  1994, 
and  (2)  the  Commission's  letter  to  the 
licensee  dated  June  28, 1994. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  IX!  20555.  and  at  the 
Richland  Pubhc  Library,  955  Northgate 
Street,  Richland,  Washington  99352.  A 
copy  of  item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  Attention:  Document  Control 
Desk. 

Dated  at  Rockville,  Maryland,  this  2ath  dav 
of  June  1994. 

For  the  Nuclear  Regulator\-  Commission. 
Theodore  R.  Quay, 

Project  Director.  Project  Directorate  IV-2. 
Division  of  Reactor  Projects— III/ 1\'.  Office  of 
Nuclear  Reactor  RegulatioT}. 
IFR  Doc.  94-16198  Filed  7-1-94:  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Reclearance  of 
SF3106andSF3106A 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),4his  notice 
announces  a  request  for  a  reclearance  of 
an  information  collection.  Form  SF  3106 
and  SF  3106A  are  used  by  former 
Federal  employees  who  contributed  to 


By  August  4. 1994,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affecteid  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  M.H.  Philips,  Jr.,  Esq.,  Winston 
and  Strawn,  1400  L  Street  NW.. 
Washington,  DC  20005-3502,  attorney 
for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  17,  1994, 
and  (2)  the  Commission's  letter  to  the 
licensee  dated  June  28, 1994. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  IX!  20555,  and  at  the 
Richland  Public  Library,  955  Northgate 
Street,  Richland.  Washington  99352.  A 
copy  of  item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Attention:  Document  Control 
Desk. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  June  1994. 

For  the  Nuclear  Reguiator\-  Commission. 
Theodore  R.  Quay, 

Project  Director.  Project  Directorate  !\'-2. 
Division  of  Reactor  Projects— IIl/IV.  Office  of 
Nuclear  Reactor  ReguIatioTt. 
(FR  Doc.  94-16198  Filed  7-1-94;  8:45  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Reclearsnce  of 
SF3106andSF3106A 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
-^  Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35), ^is  notice 
aimounces  a  request  for  a  reclearance  of 
an  information  collection.  Form  SF  3106 
and  SF  3106A  are  used  by  former 
Federal  employees  who  contributed  to 


the  Federal  Employee's  Retirement 
System  to  receive  a  refund  of  retirement 
deductions  and  any  other  money  to 
their  credit  in  the  Retirement  fund. 

There  are  estimated  to  be  81,000 
respondents  for  SF  3106  and  40,500 
respondents  for  SF  3106A.  It  takes 
approximately  27  minutes  to  complete 
SF  3106  and  6  minutes  to  complete  SF 
3106A.  The  annual  burden  for  SF  3106 
is  36,450  hours  and  the  annual  burden 
for  SF  3106A  is  4,050. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
4. 1994. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Daniel  A.  Green,  Retirement  and 
Insurance  Group.  FERS  Division,  U.S. 
Office  of  Persoimel  Management, 
1900  E  Street  NW.,  room  4429, 
Washington,  DC  20415 
and 
Joseph  Lackey.  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Managerrient  and 
Budget,  New  Executive  Office 
Building  NW.,  room  3002, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Smith-Toomey.  Chief,  Forms 
Analysis  and  Design,  (202)  606-0623. 

Office  of  Personnel  Management. 

Lorraine  A.  Green. 

Deputy  Director. 

[FR  Doc.  94-16053'  Filed  7-1-94:  8:45  ami 

BILLING  CODE  6325-01-M 


Request  for  Reclearance  of  Form  Rl 
20-80 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  Form  Rl  20- 
80,  Alternative  Annuity  Election,  is 
used  for  individuals  who  are  eligible  to 
elect  whether  to  receive  a  reduced 
annuity  and  a  lump-sum  payment  equal 
to  their  retirement  contributions 
(alternative  form  of  annuity)  or  an 
unreduced  annuity  and  no  lump  sum. 

Approximately  9,600  Rl  20-«0  forms 
are  completed  annually.  The  form 
requires  approximately  20  minutes  to 
complete.  The  annual  burden  is  3,200 
hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 


DATES:  Comments  on  this  pr<tposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  pubUcation. 
ADDRESS:  Send  or  defiver  comments 
to— 

Lorraine  E.  Dettman,  Chief.  Retirwnent 
-  and  Insurance  Group,  Operations 
Support  Division,  Office  of  Personnel 
Management,  1900  E  Street,  NW., 
Room  3349,  Washington,  DC  20415 
and 
Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  ExwAitive  Office 
Building,  Room  3002.  Washington. 
DC  20503 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COOPERATION  CONTACT: 
Mary  Beth  Smith-Toomey,  Chief,  Forms 
Analysis  &  Design,  (202)  606-0623. 

Office  of  Personnel  Management. 

Lorraiae  A.  Green. 

Deputy  Director 

|FR  Doc  94-16051  Filed  7-1-94;  8:45  ami 
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Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  imder  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Turpenoff,  (202)  606-0940. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  June  15,  1994  (59  FR 
30815).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  May  1  and  May  31. 
1994,  appear  in  the  fisting  below.  Future 
notices  will  be  pubfished  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consoUdated 
listing  of  all  authorities  as  of  June  30,  is 
published  each  year. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  May 
1994.  ■     . 

Schedule  B 

Department  of  Commerce 

Revoked  on  position,  of  Minority 
Business  Opportunity  Speciafist,  at 
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IMI 


CS-l 


Established  one  pos 
Administrator,  in  the  I^ 
Research  Programs  by 
established  position.  Effect! 
1994. 


Schedule  C 

Agency  for  International 

Administrative  Ope: 
to  the  Chief  of  Staff.  Effective 
1994. 


Development 

rations  Assistant 
May  19, 


Department  ofAgricull  are 


Staff  Assistant  to  the 
Farmers  Home  Admin 
May  4,  1994. 

Confidential  Assistaiit 
Administrator,  Agricu 
Service.  Effective  May 

Confidential  Assistadt 
Administrator,  RuraJ  E 
Administration.  Effecti 

Confidential  Assistar  t 
Administrator,  Farmers 
Administration.  Effecti 


Administrator, 
i  itration.  Effective 


'e 


Department  of  the  Air 


Confidential  Assistan  I 
Environmental  Legislat 
Assistant  Secretary  for 
Safety  and  Occupations 
Effective  May  12,  1994 

Department  of  the  Arm] 

Executive  Assistant  t< 
the  Army.  Effective  Maj 

Department  of  Commer<  e 

Director,  Office  of  En^rgv 
Infrastructure  and 
Deputy  Assistant 
Industries.  Effective  Ma 

Special  Assistant  to 
Counsel.  Effective  Mav 


to  the 

Itural  Marketing 

0,  1994. 

to  the 

Electrification 

May  10,  1994. 
to  the 
Home 
May  17, 1994. 

l\orce  IDOD) 

for 
on  to  the  Deputy 
nvironmental 

Health. 


e 


Secret  try 


Department  of  Defense 


tie 


to  a 


Special  Assistant  to 
Under  Secretary  of  Defe  i 
Support.  Effective  May 

Paralegal  Specialist 
Court  of  Military  Appea 
23.  1994. 

Paralegal  Specialist  to 
Court  of  Military  Appea 
23.  1994. 

Paralegal  Specialist  to 
U.S.  Court  of  Military  A 
May  23.  1994. 

Personal  and  Confideijt 
the  Assistant  Secretary 
Economic  Security.  Effective 
1994 


5,  in  the 
ent  agency. 


grades  GS-9  through  i 
Minority  Business  Devielopme 
Effective  May  2,  1994. 

National  Endowment  j  or  the  Humanities 


ion.  Humanities 
vision  of 
imending  as 
ive  Mav  2, 


IDOD) 

the  Secretary  of 
19,  1994. 


Mach  inery  to  the 
for  Basic 
10,  1994. 
General 
1.1994. 


tie 


Deputy  to  the 
se  for  Policy 
,  1994. 

Judge,  U.S. 

Effective  May 


a  Judge,  U.S.^ ' 
Effective  May 

the  Chief  Judge, 
peals.  Effective 


ial  Assistant  to 
Defense  for 
May  26, 


Department  of  Education 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary.  Effective  May  5. 
1994. 

Special  Assistant  to  the  Deputy  Chief 
of  Staff.  Effective  May  6,  1994. 

Director,  Scheduling  and  Briefing 
Staff  to  the  Chief  of  Staff.  Office  of  the 
Secretary.  Effective  May  23,  1994. 

Department  of  Energy 

Special  Assistant  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy.  Effective  May  2, 
1994. 

Staff  Assistant  to  the  Deputy 
Associate  Deputy  Secretary  for  Field 
Management.  Effective  May  3,  1994. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Environmental  Restoration 
and  Waste  Management.  Effective  May 
3. 1994. 

Policy  Analyst  to  the  Assistant 
Secretary  for  Policy,  Planning  and 
Program  Evaluation.  Effective  Mav  4, 
1994. 

Staff  Assistant  to  the  Director,  Office 
of  Public  Accountability.  Effective  May 
10,  1994. 

Special  Assistant  to  the  Press 
Secretary,  Press  Services  Division, 
Office  of  Public  and  Consumer  Affairs. 
Effective  May  31,  1994. 

Department  of  Health  and  Human 
Senices 

Special  Assistant  to  the  Director, 
Office  of  Community  Services, 
Administration  for  Children  and 
Families.  Effective  May  2,  1994. 

Special  Outreach  Coordinator  to  the 
Deputy  Assistant  Secretary  for  Public 
Affairs  (Policy  and  Strategy).  Effecti\e 
May  5,  1994. 

Special  Assistant  to  the  Director, 
Office  of  Public  Affairs,  Administration 
for  Children  and  Families.  Effective  May 
6,  1994. 

Special  Assistant  to  the  Director, 
Office  of  Community  Ser\')ces, 
Administration  for  Children  and 
Families.  Effective  May  6,  1994. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Legislation 
(Human  Services).  Effective  May  19, 
1994. 

Department  of  Housing  and  Urban 
Development 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  forMultifamily 
Housing  Programs.  Effective  May  4, 
1994. 

Special  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  May  IQ,  1994. 

Special  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  May  10,  1994. 


Deputy  Assistant  Secretary  for 
Operations  to  the  Assistant  Secretary  for 
Community  Planning  and  Development. 
Effective  May  10,  1994. 

Special  Advisor  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  May  10,  1994. 

Deputy  Assistant  Secretary  for 
Plaiming  to  the  Assistant  Secretary  for 
Community  Planning.  Effective  May  10, 
1994. 

Department  of  Justice 

Secretary  (OA)  to  the  United  States 
Attorney.  Effective  May  10, 1994. 

Deputy  Assistant  Attorney  General  to 
the  Assistant  Attorney  General,  Office  of 
Legislative  Affairs.  Effective  May  16, 
1994. 

Department  of  Labor 

Legislative  Officer  to  the  Assistant 
Secretary  for  Congressional  and 
.  Intergovernmental  Affairs.  Effective  Mav 
10,  1994. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
May  10,  1994. 

Special  Assistant  to  the 
Adininistrator,  Wage  and  Hour  Di\ision 
Effective  May  26,  1994. 

Department  of  State 

Staff  Assistant  to  the  Deputy  Secretary 
of  State.  Effective  May  5,  1994. 

Staff  Assistant  to  the  Population 
Coordinator,  Bureau  of  Oceans  and 
International  Environment  and 
Scientific  Affairs.  Effective  May  5,  1994. 

Department  of  Transportation 

Deputy  Director  of  Public  Affairs  to 
the  Assistant  to  the  Secretary  and 
Director  of  Public  Affairs.  Effective  Mav 
4,  1994. 

Special  Assistant  to  the  General 
Counsel.  Effective  May.  12,  1994. 

Scheduling  Assistant  to  the  Special 
Assistant  for  Scheduling  and  Advance. 
Effective  May  12,  1994.  . 

Special -Assistant  to  the  Director, 
Small  and  Disadvantaged  Business 
Utilization.  Effective  May  19.  1994. 

Department  of  Treasury 

Confidential  Assistant  to  the  Deputy 
Secretary  of  the  Treasury.  Effective  May 
9,  1994. 

Senior  Advisor  to  the  Treasurer  ol  the 
United  States.'  Effective  May  9,  1994. 

Policy  Advisor  to  the  Assistant 
Secretary  (Enforcement).  Effective  May 
19,  1994.  ■ 

Pohcy  Advisor  to  the  Assistant 
Secretary  (Enforcement).  Effective  Mav 
19,  1994. 

Policy  Advisor  lo  the  Assistant 
Secretary  (Enforcement).  Effective  Mh\ 
19,  1994. 


Policy  Advisor  to  the  Assistant 
Secretary  (Enforcement).  Effective  May 
19, 1994. 

Staff  Assistant  to  the  Deputy 
Executive  Secretary  (Public  Liaison). 
Effective  May  25. 1994. 

Deputy  Executive  Director  for  Special 
Programs  to  the  Executive  Director. 
United  States  Bond  Division,  Bureau  of 
Public  Debt.  Effective  May  25,  1994. 

Federal  Mine  Safety  and  Health  Review 
Commission 

Attorney-Advisor  (General)  to  the    . 
Chairman.  Effective  May  5, 1994. 

General  Services  Administration 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  May  31, 1994. 

National  Aeronautics  and  Space 
A  dministration 

Public  Affairs  Specialist  to  the  Senior 
Public  Affairs  Specialist.  Effective  Mav 
2.  1994. 

Legislative  Affairs  Specialist  to  the 
Special  Assistant  to  the  Associate    . 
Administrator  for  Legislative  Affairs. 
Effective  May  12. 1994. 

White  House  Liaison  Officer  to  the 
Administrator.  Effective  May  31.  1994. 

National  Credit  Union  Administration 

Deputy  Director  to  the  Director  of 
Community  Development  Credit 
Unions.  Effective  May  12. 1994. 

Executive  Assistant  to  the  Board 
Member.  Effective  May  24. 1994. 

National  Endowment  for  the  Arts 

Executive  Secretary  to  the  Chairman. 
^  Effective  May  12.  1994. 

National  Mediation  Board 

Confidential  Assistant  to  the 
Chairman.  Effective  May  19.  1994. 

Smalt  Business  Administration 

Assistant  Administrator  for  Marketing 
and  Outreach  to  the  Associate 
Administrator  for  Communications  and   . 
Pubhc  Liaison.  Effective  May  23.  1994. 

Special  Assistant  to  the  Associate 
Administrator  for  Communications  and 
Public  Liaison.  Effective  May  26, 1994. 

Associate  Administrator  for  Field 
Operations  to  the  Administrator. 
Effective  May  26;  1994. 

Director  of  Intergovernmental  Affairs 
to  the  Associate  Administrator  for 
Communications  and  Public  Liaisori. 
Effective  May  26.  1994. 

Special  Assistant  to  the  Administrator 
and  Director  of  Special  Capital 
Initiatives  to  the  Associate  Deputy 
Administrator  for  Economic 
Development.  Effective  May  26,  1994, 
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Policy  Advisor  to  the  Assistant 
Secretary  (Enforcement).  Effective  May 
19. 1994. 

Staff  Assistant  to  the  Deputy 
Executive  Secretary  (Public  Liaison). 
Effective  May  25. 1994. 

Deputy  Executive  Director  for  Special 
Programs  to  the  Executive  Director, 
United  States  Bond  Division,  Bureau  of 
Public  Debt.  Effective  May  25,  1994. 
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Federal  Mine  Safety  and  Health  Review 
Commission 

Attorney-Advisor  (General)  to  the 
Chairman.  Effective  May  5, 1994. 

General  Services  Administration 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  May  31, 1994. 

National  Aeronautics  and  Space 
A  dministration 

Public  Affairs  Specialist  to  the  Senior 
Public  Affairs  Specialist.  Effective  May 
2. 1994. 

Legislative  Affairs  Specialist  to  the 
Special  Assistant  to  the  Associate    . 
Administrator  for  Legislative  Affairs. 
Effective  May  12. 1994. 

White  House  Liaison  Officer  to  the 
Administrator.  Effective  May  31,  1994. 

National  Credit  Union  Administration 

Deputy  Director  to  the  Director  of 
Community  Development  Credit 
Unions.  Effective  May  12,  1994. 

Executive  Assistant  to  the  Board 
Member.  Effective  May  24, 1994. 

National  EndovMnent  for  the  Arts 

Executive  Secretary  to  the  Chairman. 
'  Effective  May.  12. 1994. 

National  Mediation  Board 

Confidential  Assistant  to  the 
Chairman.  Effective  May  19,  1994. 

Smalt  Business  Administration 

Assistant  Administrator  for  Marketing 
and  Outreach  to  the  Associate 
Administrator  for  Communications  and  '. 
Pubhc  Liaison.  Effective  May  23,  1994. 

Special  Assistant  to  the  Associate 
Administrator  for  Communications  and 
Public  Liaison.  Effective  May  26,  1994. 

Associate  Administrator  for  Field 
Operations  to  the  Administrator. 
Effective  May  26;  1994. 

Director  of  Intergovernmental  Affairs 
to  the  Associate  Administrator  for 
Communications  and  Public  Liaisort. 
Effective  May  26.  1994. 

Special  Assistant  to  tlie  Administrator 
and  Director  of  Special  Capital 
Initiatives  to  the  Associate  Deputv 
Administrator  for  Economic 
Development.  Effective  May  26,  1994. 


United  States  Information  Agency 

Director.  Policy  and  Planning  Unit  to 
the  Deputy  Director.  United  States 
Information  Agency.  Effective  May  10, 
1994. 

Public  Affairs  Specialist  to  the 
Director.  New  York  Foreign  Press 
Center.  New  York.  NY.  Effective  May 
16.  1994. 

Authority:  5  U.S.C.  3301  and  3302:  E.O. 
10577.  3  CFR  1994-1958  Comp..  P.218 
Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

IFR  Doc.  94-16052  Filed  7-1-94:  8:45  am] 
BILLING  CODE  e325-01-M 


POSTAL  RATE  CX>MMISSION 

[Docket  No.  A94-12  Order  No.  1019] 

Petroleum,  West  Virginia  26161  (Nancy 
L.  Putnam,  et  al.,  Petitioners);  Notice 
and  Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 
Under  39  U.S.C.  §  404(b)(5) 

Issued  June  28. 1994 

Docket  Number:  A94-12 
Name  of  Affected  Post  Office: 

Petroleum,  West  Virginia  26161 
Name(s)  of  Petitioner(s):  Nancy  L. 

Putnam  and  others 
Type  of  Determination:  Closing 
Date  of  Filing  of  Appeal  Papers:  June  22, 

1994 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
§404(b)(2)(C)l. 

2.  Effect  on  the  community  [39  U.S.C. 
§  404(b)(2)(A)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it.  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or.  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
.decision  within  12&days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Ser\'ice  may  incorporate  bv 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 


petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  July  7. 1994. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Charles  L.  Clapp, 

Secretary. 

Appendix 

June  22.  1994 — FiUng  of  Appeal  letters 

June  28. 1994— Commission  Notice  and 
Order  of  Filing  of  Appeal 

July  18.  1994 — Last  day  of  filing  of 
petitions  to  intervene  [see  39  C.F.R. 
§  3001.111(b)] 

July  27,  1994^>etitioners'  Participant 
Statements  or  Initial  Briefs  [see  39 
C.F.R.  §3001.115  (a)  and  (b)J 

August  17, 1994 — Postal  Service's 
Answering  Brief  [see  39  C.F.R. 
§  3001.115(c)] 

September  1.  1994 — Petitioners'  Reply 
Briefs  should  Petitioners  choose  to 
file  them  [see  39  C.F.R. 
§3001.115<d)] 

September  8. 1994 — DeadUne  for 
motions  by  any  party  requesting 
oral  argument.  The  Commission 
will  schedule  oral  argument  only 
when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  C.F.R. 
§3001.116] 

October  21. 1994 — Expiration  of  the 
Commission's  120-day  decisional 
schedule  [see  39  U.S.C.  §  404(b)(5)] 

IFR  Doc.  94-16129  Filed  7-1-94:  8:45  am] 

BILUNG  CODE  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34270;  File  No.  SR-CBOE- 

94-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Equity  and  SPX  RAES 
Participation  Requirements 

June  28,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("ACT"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  22,  1994, 
the  Chicago  Board  Options  Exchange. 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
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Federal  Register  / 


regulatory  organizal  ion.  The 
Commission  is  publishing  this  notice  to 
solicit  conmients  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regylatory  Organization's 
Statement  of  ttie  Tgrms  of  Substance 
of  ttte  Proposed  Riie  Change 

The  CBOE  proposes  to  amend  its  rules 
to  impose  fees  on  market  makers  who 
fail  to  observe  certain  participation 
duties  on  the  Retail  Automated 
E.xecution  System  ("IraES")  for  equity 
and  Standard  &  Pooi's  500  Index 
("SPX")  classes  of  o  Jtions.  Specifically, 
the  CBOE  proposes  i  o  amend  CBOE 
Rules  8.16m,  "RAK  Eligibihty  in 
Equity  Options  "  anc  24.16,  "RAES 
Eligibility  in  SPX/NDX."  to  impose  the 
following  fees  for  faiures  to  satisfy  the 
rules'  log-off  requirejnents:  (1)  a  fee  of 
SlOO.OO  for  one  to  thk-ee  failures  within 
one  twelve-month  p(  riod;  (2)  a  fee  of 
$250.00  for  four  to  si  x  failures  within 
one  twelve-month  period;  and  (3)  a  fee 
of  $500.00  for  seven  or  more  failures 
within  one  twelve-mjonth  period.  In 
addition,  the  CBOE  proposes  to  issue  a 
Regulatory  Circular  i  '      " 
makers'  RAES  respo 
respect  to  equity  an 
classes  and  indicati 
who  fail  to  meet  the 

requirements  of  CB  ,_ 

24.16(b)  ordinarily  will  be  suspended 
from  participation  or  RAES  at  the 
apphcable  trading  stJ  tion  for  a  period  of 
21  consecutive  business  days.' 

The  text  of  the  pro])osal  is  available 
at  the  Office  of  the  Sacretary,  CBOE  and 
at  the  Commission.    | 

n.  Self-Regulalory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  tl  le  Proposed  Rule 
Change 

In  its  fihng  with  th(  i  Commission,  the 
self-regulatory  organi  ation  included 
statements  concemin  5  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  :hange.  The  text 
of  these  statements  m  jy  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  or  janization  has 
prepared  summaries, 
sections  (A).  (B),  and 


alarif>-ing  market 
isibilities  with 
I  SPX  options 
;  that  members 
[ong-on 
Rules  8.16(b)  or 


»t  forth  in 

C)  below,  of  the 


•CBOE  Rule  8.16(b)  stales 
designated  by  (he  market 
("MPC").  any  market  maker 
RA£S  at  any  time  during  an 
log  on  the  RAES  system  in 
whenever  he  is  present  in 
the  next  expiration.  CBOE 
unless  exempted  by  the  MP< 
who  has  logged  on  RAES  at 
expiration  month  must  log  ( 
SPX/NSX  whenever  he  is  , 
crowd  until  the  expiration. 


that  in  option  classes 
Pe  ■formance  Committee 
who  has  logged  on 
Bxpiration  month  must 
tl  lat  option  class 
th  at  trading  crowd  until 
Rule  24, fb)  states  that 
I.  any  market  maker 
I  iny  time  during  an 
the  RAES  system  in 
pr^nt  in  that  trading 


most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  stats  that  the  purpose  of 
the  proposed  rule  change  is  to  imprase 
fees  on  members  who  fail  to  observe  the 
RAES  log-off  requirements  set  forth  in 
CBOE  Rules  8.16(a)  and  24.16(a)  relative 
to  equity  options  and  SPX  index 
options.  The  CBOE  proposes  to 
incorporate  the  following  fee  schedule 
into  CBOE  Rules  8.16(a)  for  equity 
options)  and  24.16(a)  (for  SPX  options) 
for  failures  to  comply  with  the  log-off 
requirements:  (1)  a  fee  of  $100.00  for 
one  to  three  failures  within  one  twelve- 
month period;  (2)  a  fee  of  $250.00  for 
four  to  six  failures  within  one  twelve- 
month period;  and  (3)  a  fee  of  $500.00 
for  seven  or  more  failures  within  one 
twelve-month  period. 

The  proposed  fees  for  failures  to 
observe  the  log-off  requirements  for 
equity  and  SPX  RAES  are  identical  in 
amounts  and  graduated  structure  to  the 
fees  proposed  for  Standard  &  Poor's  100 
Index  ("OEX")  opUons  in  File  No.  SR- 
CBOE-94-12.  Under  both  proposals,  the 
fee  amounts  will  increase  tn  relation  to 
the  number  of  times  each  calendar  year 
that  a  member  does  not  log  off  as 
required. 

As  is  the  case  of  fees  applicable  to 
OEX  RAES  participants  under  existing 
CBOE  Rule  24.17,  "RAES  Eligibility  in 
"OEX,"  the  proposed  fees  do  not 
constitute  disciplinary  action,  although 
the  CBOE's  review  procedures  in 
Chapter  XIX,  "Hearings  and  Review."  of 
the  CBOE's  rules  vdll  be  available  for 
review  of  fees  assessed  under  the 
proposal.  The  Commission  has  noted 
the  appropriateness  of  such  fees  and 
appeal  rights  in  a  related  context.^ 
In  addition  to  establishing  a  fee 
schedule,  the  CBOE  proposes  to  issue  a 
Regulatory  Circular  that  will  reaffirm 
the  nature  of  CBOE  market  makers' 
RAES  log-on  and  log-off  responsibilities 
in  respect  of  equity  and  SPX  options 
classes  and  will  describe  the 
consequences  that  attach  to  any  market 


»  Specifically,  in  approving  a  CBOE  proposal  that 
included  procedur«s  for  contesting  the  fees  assessed 
for  delayed  submission  of  trade  data  the 
Commission  stated  that  "Although  such  formalized 
procedures  are  unusual  for  challenging  fee 
assessments,  they  actually  make  the  imposition  of 
the  fee  fairer  by  allowing  members  lo  challenge 
erroneous  fee  charges.  Moreover,  these  procedures 
are  reasonably  designed  to  afford  a  member 
assessed  fee  the  opportunity  to  challenge  the 
veracity  of  the  assessments."  See  Securities 
Exchange  Act  Release  No.  30001  (November  26. 
1991).  56  FR  63529  (order  approving  File  Na  SR- 
CBOE-90-06). 


maker's  failure  to  observe  these  ' 

responsibihties.  The  Regulatory  Citcular 
addresses  four  points.  First,  CBOE  Rules 
8.16(a)(iii)  and  24.16(a)(iii)  require  any 
market  maker  who  has  logged  onto 
RAES  at  a  trading  station  on  any  given ; 
trading  day  to  log  off  RAES  whenever 
the  market  maker  leaves  the  trading 
crowd  for  more  than  "a  brief  interval." 
The  Regulatory  Circular  interprets  "a 
brief  interval"  to  mean  "five 
consecutive  minutes."  Under  this 
interpretation  any  market  maker  who 
signs  onto  RAES  at  a  particular  trading 
station  during  a  trading  session  must  log 
off  the  system  prior  to  leaving  that 
station  for  more  than  five  consecutive 
minutes.  The  CBOE  believes  that  this 
interpretation  should  eliminate 
ambiguity  about  the  amount  of  timea 
market  maker  may  be  away  from  the 
trading  crowd  without  signing  off  RAES. 
Second,  the  Regulatory  Circular  notes 
that  graduated  fees  will  be  assessed 
under  CBOE  Rules  8.16(a)  and  24.16(a) 
for  failure  to  observe  the  RAES  log-off 
requirement. 

Third,  the  Regulatory  Circular  reflects 
the  MFC's  designation  pursuant  to 
CBOE  Rules  8.16(b)  and  24.16(b)  that 
the  expiration  month  log-on 
requirements  reflected  in  those  rules 
will  be  enforced  in  all  classes  of  equity 
and  SPX  options  for  which  RAES  is 
available.  Accordingly,  any  market 
maker  who  has  logged  onto  RAES  in 
accordance  with  CBOE  Rules  8.16(a)  or 
24.16(a)  during  an  expiration  month  for 
a  given  clas&of  options  must  log  on 
whenever  present  at  the  applicable 
trading  station,  until  expiration. 

Fourth,  the  Regulatory  Circular 
reflects  a  determination  by  the  MPC, 
pursuant  to  its  authority  under  CBOE 
Rules  8.16(d)  and  24.16(d).  that  any 
market  maker  who  fails  to  meet  the  log- 
on requirements  imder  CBOE  Rules 
8.16(b)  or  24.16(b)  ordinarily  will  be 
suspended  from  participation  on  RAES 
at  the  applicable  trading  station  for  a 
period  of  21  consecutive  business  days.  < 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  vnth  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6Cb)(5),  in 
particular,  in  that  it  is  designed  to 
enable  the  CBOE  to  enforce  compliance 
with  the  Act,  to  promote  just  and 
equitable  principles  of  trade,  and  to 


'In  contrast  to  this  suspension  provision.  File  So. 
SR-CBOE-94-12  proposes  that  members  who  fail  to 
observe  the  RAES  log-on  requirements  for  OEX 
options  would  be  subject  to  a  fee.  The  CBOE  has 
detenmined  that  suspensions,  not  fees,  are  the 
appropriate  mechanisms  to  promote  compliance 
with  RAES  log-on  requirements  for  equity  and  SPX 
options.  The  CBOE  states  that  it  may  introduce  fees 
for  failures  lo  observe  the  log^on  requirements  for 
equity  and  SPX  options  at  a  later  dote  if  experience- 
so  dictates. 


protect  investors  and  the  public  interest 
by  assuring  that  equity  and  SPX  options 
market  makers  are  aware  of  and  meet 
their  responsibihties  pertaining  to 
RAES. 

(Bl  Self -Regulatory  Organization 's 
Stat^mept  on  Burden  ori  Cowpetition 

The  CBOE  does  not  believe  that  the 
proposed  nale  change  will  impose  any 
burden  on  competition. 

(C)  Self-Begulatocy  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Froni^ 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respeijt  to  the  proposed 
rule  change. 

III.  Date  of  ESfecti«reness  of  the 
Proposed  Rule  Change  and  Ttinmg  for 
Conuni&siion  Action 

Withm  35  days  of  the  date  of 
pub lication"of  this  notice  in  the  Federal 
Register  or  witlim  such  longer  penod  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (u) 
as  to  which  the  self -regulatory 
orginization  consents,  the  Commission 
will 

(a)  By  order  approve  such  proposed  rule 
change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  mle  change  should  be 
disapproved. 

[V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witiiheld  &t)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  E)C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
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protect  iQvestors  and  the  public  interest 
by  as.siiring  that  equity  and  SPX  options 
market  makers  are  aware  of  and  meet 
their  responsibilities  pertaining  to 
RAES. 

(Bl  Self-Regulatory  Organization 's 
Statewept  on  Burden  ori  Conrpetition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(Cj  Self-Begulatocy  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from. 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  vnth  respect  to  the  proposed 
rule  change. 

£11.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Withm  35  days  of  the  date  of 
piiblicarionX)f  this  notice  in  the  Federat 
Register  or  withm  such  longer  penod  (i) 

as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (u) 
as  to  which  the  self -regulatory 
organization  consents,  the  Commission 
will 

(a)  By  order  approve  such  proposed  rule 
change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

EV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  v«ltten  submissions 
should  file  SIX  copies  thereof  with  the 
Siicretary,  Secunties  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  EK:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  n.ile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  ^aV., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 


above  and  should  be  submitted  by  fuly 
26. 1994. 

For  the  Gjnuoissioa.  by  the  Otvisiga  of 
Market  Regulatioa.  pursuant  to  delegated 
autiionty.* 
looathan  G.  Katz, 

Secrvtaqr 

(FR  Doc.  94-16196  Filed  7-1-94.  8  45  ami 
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[Release  ho.  34-04268;  File  No.  SR-CHX- 
94-121 

Ssif-RaguCatotry  Organizations:  Nobce 
of  Fifing  of  Proposed  Rule  Change  by 
the  Chtcago  Stock  Exchange.  Inc., 
Relating  to  Disclosure  of  Pending 
Fommai  Exchange  Oisciplinarv 
Proceeding  to  the  CRO 

[une  28.  1194 

Pursuant  to  Section  19(bl(ll  of  the 
Se«:urities  Ex  hange  Act  of  1934 
C'Acf).  15  US.C.  78s(bKl),  notice  if 
hereby  given  that  on  May  6.  1994,  the 
Chicago  Stock  Exchange.  Inc.  ("CHX") 
or  "Exchange")  filed  with  the  Securities  - 
and  Exchange  Commission 
{ 'Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  [[[  Iselow.  which  Items  have  been 
prepare»l  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  add  Rule  9  to 
Article  XT!  oif  riie  Exchange's  Rules.  Rule 
9  to  Article  XU  is  proposed  to  be 
provided  as  follows: 

The  imfiatton  of.  and  all  significant 
changes  in  the  status  of.  a  formal  disciplinary 
proceeding  brought  by  the  Exchange  shall  be 
reported  by  the  Exchange  to  the  Central 
Registxation  Depository  operated  by  the 
National  Association  of  Securities  Dealers. 
Inc  For  purposes  of  this  Rule,  significant 
changes  la  tiie  status  of  a  pending  formal 
disciplinary  proceeding  shall  include,  but  are 
not  limited  to.  issuance  of  a  decision  by  the 
President,  the  filing  of  an  appeal;  to  and/or 
.  the  issuance  of  a  decision  by.  a  Judiciary 
Committee,  the  Exchange's  Executive 
Cornmittee  or  Board  of  Governors. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statement.s  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 


the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  m  Item  IV  below 
The  self-regidatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization 's 
Statement  of  the  Prsqtose  of.  and 
Statutory  Basts  for',  the  Proposed  Rule 
Change 

(1)  Purpose 

The  propose<i-nale  change  authorizes 
the  Exchange  to  provide  information  to 
the  Central  Registration  Depository 
( 'CRD") '  concerning  pending  formal 
Exchange  disciplinary  proceedings  for 
disclosure  to  tJie  public.  A  formal 
disciplinary  proceeding  is  considered  to 
be  pending  from  the  tune  charges  are 
i.jsued  -  until  the  proceeding  is 
completed.^  Currently.  tJie  Exchange 
discloses  information  only  on  final 
Exchange  disciplinary  actions  to  the 
CRD 

Information  concerning  final 
disciplinary  actions  taken  by  the 
Exchange  and  other  SROs  and 
regulator/  organizations  and  certain 
criminal  convttn^ions  contained  m  the 
CRD  has  been  disclosed  to  the  public 
pursuant  to  the  NASD's  800  number 
service  since  October  1991.* 

On  fuly  I,  1993,  the  SEC  approved  an 
N.ASD  nile  change  to  make  more 
information  available  to  the  general 
public  regarding  pending  disciplinary 
pro«:»edings  or  actions  taken  by  federal 
or  state  securities  agencies  and  SROs 
that  relate  to  securities  or  commodities 
transactions,  and  regarding  criminal 
indictments  and  informations.^ 


♦  17  CFR  200.30-a(a)(12)  (1993). 


'  The  CRO  IS  an  automated  industry  dataljase 
containing  employment  and  disciplinary  history  of 
members  and  asaociated  persons  registered  with 
self-regulatory  organizations  ("SROs")  and  state 
securities  agencies.  The  CRO  is  operated  by  the 
National  Association  of  Securities  Dealers.  Inc. 
("NASO")  with  input  on  policy  and  other  matters 
from  federal  and  state  agencies  and  other  SROs. 
including  the  Exchange. 

'CHX  Article  XII.  Rule  t(b)  provides,  in  part,  that 
if  in  the  judgment  of  the  President  it  shall  appear 
chat  an  accused  has  committed  a  default  or  other 
offense  in  violation  of  the  Constitution  or  Rules  of 
the  Exchange  the  President  shall,  except  as 
hereinafter  provided,  direct  the  staff  to  prefer 
written  charges  against  the  accused.  A  copy  of  such 
charges  jhall  be  served  upon  the  accused.  The 
accused  shall  also  be  served  with  written  notice  of 
when  and  where  the  charges  will  be  heard. 

'  See  CHX  Article  XII.  Rule  7. 

•The  Commission  subsequently  approved  the 
NASD's  procedures  for  operating  its  800  number 
service  in  Securities  Exchange  Act  Release  No. 
30629  (April  23.  1992).  57  FR  18535  (April  30. 
1992)  (File  No.  SR-NASO-91-39)  ("800  Number 
Service  Plan  Approval  Order"). 

>  See  Securities  Exchange  Act  Release  No.  32568 
(July  1.  1993).  59  FK  36723  ()uly  8.  1993)  (File  No. 

C»alin«4 
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Information  on  pending  SRO 
disciplinary  procewdings.  among  other 
events,  is  currently  also  in  the  CRD,  to 
the  extent  that  reports  are  made  by 
members,  member  (Jrganizations  and 
associated  persons  pursuant  to  their 
reporting  obligaUonp  on  the  Uniform 
Application  for  Sea  uities  Industry 
Registration  or  Transfer  (Form  U-4)  and 
Form  BD.  the  unifoi  m  applications  form 
for  broker-dealer  rej  istration.  However, 
the  Exchange  does  r  ot  currently  report 
such  pending  event;  to  the  CRD. 
The  submission  o  information 
concerning  pending  formal  disciplinary 
proceedings  directly  by  the  Exchange 
would  enhance  the  ( 31D  database  since 
the  CRD  would  not  I  ave  to  rely  solely 
on  reports  from  men  bers.  member 
organizations  and  as  iociated  persons. 
(2)  Statutory  Basis 

The  Exchange  beh  ?ves  that  the 
proposed  rule  chang( » is  consistent  with 
Section  6(b)(5)  of  the  Act  in  that  it  is 
designed  to  promote  ust  and  equitable 
principles  of  trade.  t(  remove 
impediments  and  to  )erfect  the 
mechanism  of  a  free  i  jod  open  market 
and  a  national  marke  system,  and  in 
general,  to  protect  ini  estors  and  the 
public  interest. 

B.  Self-Regulatory  Or,  lanization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  cha  tige  will  impose  a 
burden  on  competitio  i. 

C.  Set f- Regulatory  Or)  anization  's 
Statement  on  Comme.  its  on  the 
Proposed  Rule  Changi  •  Received  From 
Members.  Porticipanti  or  Others 

No  comments  were  ^olicitpd  or 
received. 


HI.  Date  of  Effectivem  ss  of  the 
Proposed  Rale  Changi  and  Timing  for 
Commission  Action 

Within  35  days  of  th  b  pubhcation  of 
this  notice  in  the  Fede  al  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  desij  nate  up  to  90 
days  of  such  date  if  it  f  nds  such  longer 
period  to  be  approprlal  a  and  publishes 
its  reasons  for  so  findii  g  or  (ii)  as  to 
which  the  self-regulato  7  organization 
consents,  the  Conuniss  on  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceed;  ags  to  determine 
whether  the  proposed  r  ule  change 
should  be  disapproved 

IV.  Solicitation  of  Com;  nents 

Interested  persona  an '  Invited  to 
submit  written  data.  vi«  ws  and 


ApprovdJ  Order"l 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-12 
iind  should  be  submitted  by  July  26 
1994.  I 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuai>i  Jodelegatwl 
authority. 

Jonadtaa  G.  Katz. 

Secretary. 

IFR  Doc.  94-16189  FiW  7-|l-94;  8:^5  am} 
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Addendum  A. 

•  ••••« 

IV.  Other  Service  Fees 

•  •        .        «         , 


[Release  No.  34^14257;  File  No.  SR-NSCC- 
94-11] 

Sell  Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Modifying  Fund/Serw  Fee 


liine  24.  1994. 

Pursuant  to  Section  19a')ll)  of  the 
Securities  Exchange  Act  of  1934,«  notice 
IS  hereby  given  that  on  June  21, 1994, 
NaUonal  Securities  Clearing  Djrporation 
CNSCC")  filed  with  the  Securities  and 
Exchange  Commission  C'Commis.sion") 
the  proposed  rule  change  as  described 
In  Items  I,  II.  and  in  below,  which  Items 
have  been  prepared  primarily  by  NSCC 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organ  ization'.<i 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  text  of  the  proposed  rule  change 
is  as  follows: 

Italicized  text  indicates  additions 
Bracketed  text  indicates  deletions 


M5l).S.C^78sfbi|l)(198«l 


Q.  Fund/Serv  (FNlO),  $0.40  per  .side 
per  order. 

(10)  This  fee  applies  to  Members 
utilizing  the  revised  Fund/Serv  service 
available  after  December  31, 1992. 
(Members  not  utilizing  the  revised 
service  will  continue  to  be  charged  5.50 
per  side  per  settled  transaction.) 
Effective  July  1.  1994  for  Members  who 
do  not  convert  to  the  revised  Fund/Sen 
service  by  July  31,  1994.  the  fee  will  be 
$.75  per  side  per  settled  transaction. 
•        »        •         •        • 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant  ' 
aspects  of  such  statements. 

A.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

NSCC  advised  its  members  that  it 
would  discontinue  the  old  Fund/Serv 
service  on  June  30,  1994.  Because  some 
members  have  not  completed  the 
conversion  from  the  old  Fund/Serv 
service  to  the  new  Fund/Serv  •WTvice, 
NSCC  has  determined  not  to 
discontinue  the  old  Fund/'Serv  stsrvice 
on  June  30,  1994,  as  originally  planned 

The  purpose  of  the  proposed  rule 
change  is  to  modify  the  fees  charged  by 
NSCC  for  the  old  Fund/Serv  service  so 
as  to  reflect,  in  part,  the  addlUonal  cost 
of  simultaneously  maintaining  both 
versions  of  the  Fund/Serv  system. 
Currently,  old  Fund/Serv  transactions 
are  $.50  per  side  per  settled  transaction 
Effective  July  1,  1994.  for  members  who 
do  not  convert  to  the  revised  Fund/Serv 
service  by  July  31, 1994,  the  fee  will  b^^ 
$.75  per  side  per  settled  transaction. 
Members  who  successfully  achieve 
conversion  from  the  old  Fund/Serv 
service  to  the  new  Fund/Serv  service  by 
July  31. 1994.  therefore,  are  being  given 
an  additional  one-month  grace  period 
from  the  effectiveness  of  the  new  fee. 


,  .B.  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSGC  does  not  believe  that  the 
proposed  nile  change  will  have  an 
impact  on  or  impose  a  buxdeh  on 
competition. 

C.  Self -Pegulntnry  Organization's 
Statement  an  Comments  on  the 
Proposed  Pule  Change  Received  from 
Memherg,  Participants,  or  Others 

No  WTitteacorameats  have  lieen 
solicited  Of  recei\/ed.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

ni.  DateofEffecfiveaeisofthe 
Proposed  Rule  Change  atsd  Ttoxing  far 
Co(iuni:i!iioa  Action 

The  foreiJomg  rule  change  his  becortte 
effective  pursuant  to  Section 
l3(b)(J)(A)(ulofthe  Actand 
subp,iragriph  {e){Z]  of  3e<;unfies 
Exchange  Act  Rule  l9b-4  in  that  the 
proposed  nile  chmge  estjbluhes  or 
changes  a  due,  fee.  or  other  ch-irge  , 

imposed  by  NSCC.  A.t  any  time  within 
sixty  days  of  the  filing  of  "5uch  proposed 
rule  ch<mge.  the  Corartiiasiori  may 
sumradTily  abrogite.3uch  rule  change  if 
it  appears  t-o  the  Gomro.iision  that  such 
action  is  neces;.sax^'  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  oi-herwi,>e  m  fiirtherance  of  .  -' 
the  purposes  of  the  3e<:;urities  Exchange 
Act  of  1934.       .     "  , 

IV.  S«jtio;ita£iaa  af  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  th.e  foregoing. 
Persons  making  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretary.  Secunties  and  E<ch^inge 
Cotumission,  450  Fifth  Street  NW.. 
Vl/^ishington,  DC  2H549,  Copies  of  ihe 
submissioa.  all  3iibse*|uent 
amendments,  .all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Mad  with  the 
Commission,  and  all  wfntten 
communications  relating  to  the  ' 

proposed  rule  cbrnge  between  the  ' 

Commission  and  any  person,  other  than     ' 
tho.se  th.at,may  be  withheld  fi^m  the  \ 

public  in  accordance  with  provisions  of 
5  US  C  5'i2,  will  be  available  for  -j 

inspection  and  copying  in  the 
Commission's  Public  Reference  Section,     ' 
450  Fifth  Stxeet  NW.,  Washington.  DC         , 
20549  Copies  of  such  Rluig  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above-  ( 

mentioned  self-regulatory  organizatioin. 
All  submissions  should  refer  to  File  No.     ' 
SR-NSGC-94-ll  and  should  be 
submitted  by  July  26. 1994,  -.,  | 
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B.  Self-RsguLatocy  Organization 's 
Statement  on  Burden  on  Competition 

NSGC  does  not  believe  that  the 
proposed  Pile  change  will  have  an     ■. 
impact  on  or  impose  a  burden  on 
competition.         -       " 

C.  Self -Pegulatoqr  Organization's 
Statement  on  Coarwents  on  the 
Proposed  Bale  Change  Beceived  from 
Memben.  Participants,  or  Others 

No  WTiften  comments  have  been 
solicited  or  recei^'ed.  N3CC  will  notify 
the  Commission  of  any  written 
comments  received  by  N3CC. 

ni.  Date  of  Effecfiveaeis  of  the 
Proposed  Rule  Chdng«  and  Tctnmg  far 
Conunisscoa  Action 

The  foreijomg  rule  change  has  become 
effective  pursuant  to  Section 
l3(b)(:3)(A)(iil  of  the  Act  and 
subparagraph  ie)(Z]  of  Se<:urifies 
Exchange  Act  Rule  l9b-4  in  that  the 
proposed  nxle  change  establuhes  or 
changes  a  due,  fee.  or  other  ch-arge 
imposed  by  NSCC.  At  any  time  within 
Sixty  days  of  the  filing  of  "5uch  proposed 
rule  chanige.  the  Commission  may 
summarily  abrogate.such  rule  change  if 
it  appears  to  the  Gomro.ii.sion  that  such 
action  is  necessary'  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwi.se  m  furtherance  of 
the  purposes  of  the  Securities  Exchange 
Act  of  1934.       .     ■' 

IV.  SatiiLitJhaa  of  Coctttnenti 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
an^uments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  31 K  copies  thereof  with  the 
Secretary.  Secunties  and  E<ch,inge 
Commission,  450  Fifth  Street  NW. . 
Virishmgton.  DC  ZH549.  Copies  of  tlie 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Mad  with  the 
Commission,  and  all  wntten 
communications  relating  to  the 
proposed  rule  chinge  between  the 
Commission  and  any  person,  other  than 
tliose  that,mdy  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  US  C.  552.  wall  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentwned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-NSGC-94-lt  and  should  be 
submitted  by  fuly  26. 1994, 


For  thti  Goraitiissipa  by  the  Divjisioa  of 
M.irket  Regulation,  pursuatU  to  delegated 
authority  \ 

JoaAtkia  G.  Kjtz, 

Secretary 

(FR  Doc.  94-16185  Filed  7-1-94.  8-45  am) 
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■  [Retea:**  l^o,  34-34269:  File  IHo.  SR-?«f  S€- 
?4-t81. 

'Setf-RequLatoiry  OrganiMtions;  IMofJce 
c*  f\V\.nq  af  Proposed  Rule  Drarrge  hi 

■  t?Te  New  Vo<^  Stock  Exchange,  i  nc. 

Retaft  (T3  to  Adjdit  Trail  Accourri: 
-  IcefTCifK^atJoi-Ti  Codes 

fuiiu  l>\.  I'J'U  - 

Pursuant  to  section  l9{blUI  of  die 
Securities  £•< change  Act  of  1914 
( ■  Act-).  15  use.  78.sn>)i II.  notice  is      . 
hereby  given  that  on  Apnl  20.  1994.  tlie 
fJew  Vork  Stock  Exchange.  Inc 
{  NYSE"'  or  "Exchange")  filed  with  the 
Si-}<:uaties  and  Exchange  ("Commission" 
or  ■  SEC"!  the  propo-seil  rule  change  as 
described  in.  Items  1.  II  and  Illbelow, 
whi:h  ttecns  have  been  prepared  by  die 
self-regulataq'  orginization,  The 
Commission  is  publishing  dus  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons 

,  I.  SeCt'-R^uUitory  Org.inii2attoti'i 
StaCwmenif  <oi  fJie  Terms  of  Substance  of 

■  the  ?ropcied  Rrxle  Ch-inge 

"  The  proposed  rile  change  consists  of 
the  3'i.iition  of  identification  codes  to 
dieEicchange's  audit  trail  to  indicate 
transactions  thit  are  enempt  from  the 
short  sale  niles 

EL  Selif-ffa^uLitory  Onjantiation's 
Sit  jremeat  of  the  Purp-ose  of.  and 
Sr.ir;ui:ary  3asu  tbr,  the  Pr-apo'wi  Rule 
Ckjng'* 

fh  its  filing  with  tiid  Commission,  the 
self -regulatory  orgini3aK.3n  included 
statements  concerning  the  purp(jse  of 
and  basii  for  the  pinp.ose'l  nile  change 
and  discussed  any  comments  it  received 
on-tlie  proposed  nile  cbmge"  The  te>rt 
of  tJiese  statements  may  be  en^imined  at 
tlie  places  specified  m  Item  IV  below. 
The  self -regulatory  orguiizatiOn  has 
.prepared  summaries,  iex.  forth  m 
Setjitions  A,  B,  and  C  below,  of  the  most 
sigaiftcant  aspects  of  such  statements. 

A.  Self-Beg-ilataqr Organization's 
Statement  of  the  Pirpose  of  and 
Stntjiifocy  Ba'si'i  for.  the  Proposed  Bale 
Change 

(a)  Purpose 

N V3E  Rule  132  requires  a  cle-iring 
member  firm  submitting  a  trade  to 


comparison  to  include  specified  audit 
trail  data  elements,  including  a 
specification  of  the  account  type  for 
which  that  trade  was  effected  according 
to  spe<iified  account  categories.   . 
Currently,  the  Exchange  u:ies  12 
identifiers.  Three  additional  account 
type  identifiers,  relating  to  orders  of 
competing  dealers,  have  been  appro  veil 
by  the  Commission,  but  have  not  yet 
been  implemented.'  These  three 
identifiers  would  be  iro.plemented  upon 
Commission  approval  of  the  new 
identifiers  being  proposed  herein. 

The  Exchange  is  proposing  to  eHp.ind 
use  of  the  audit  trail  account  type  field 
to  require  designation  of  a  type  'if  trade, 
n.imely.  "short  exempt"  tr,ades  fjur 
identifuirs  would  be  addiid  to  die  audit 
trad  account  type  field  to  identify  "short. 
e>ie  dipt  "trades  for 

•  The  proprietary  account  of  a 
cle-iTing  member  orgmiiition  or  in 
affiliated  member/ member 
orgini23tion — to  be  designate<l  E 

•  The  proprietary  accoiint  of  an 
unaffiliate<l  member/memb<^r 
orgamiation — to  i^e  designated  F 

•  An  Individual  customer  account — 
to  be  designated  H 

•  Other  agency  customer  account— to 
be  designated  0 

In  addition,  three  identifiers  would  Ije 
added  to  identify  "short  exempt"  trades 
of  competing  dealers.  A  competing 
dealer  is  defined  as  a  registered 
spe<:ialiat  on  another  stock  exchange  or 
a'  marker-maker  bidding  and  offenng. 
over-the-counter  m  a  NYSE  trade*! 
security.  The  identifiers,  as  proposoi, 
are 

L — to  designate  a  "short.  e)i.empt" 
transaction  for  the  acco'int  of  a 
competing  dealer  that  is  a-member  or 
memJDer  organ! ^tion  trading  for  it  i 
0!<u  account 

X— to  designate  a  "short  esempf" 
tran.jaction  where  one  member  is 
acting  a»  akgent  for  another  member's 
competing  dealer  account 

Z — to  designate  a  "short  enempt" 
transaction  for  die  account  of  a  non- 
member  competing  dealer. 
The  Exchange  is  proposmg  the 

addition  of  older  type  identifiers  to 

enliance  its  ability  to  identify  violations 


■  <  :. .- ,..-  -v     M  7  CFR  X0O.3a-3(a)(12)  (1993). 


'  Tliti  ihree  uletitifiijrs  rH<:»nili'  appojved  by  llie 
Canunis:iiua  consist  of  O.  1,  <nj  R  ind  will  denulp 
that  a  IraiLsdctiiia  wna  aSixted  for  the  account  ol  a 
compeiin^  dealer.  Tlie  idealifiar  'U"  denoiH»  « 
prapnefaj-^'  order  for  the  dccoMni  of  9  compfHin^ 
dH'iler  rtie  idenlifiBr  "T"  deiutwi  no  order  wheif? 
one  memb«r  is  actinjj  as  ^tl  •igent  for  anoi  her 
memhers corripelitinij deiler *:i;junt.  The 
identitier  "R"  dunut(«ina  order  ioc  tlm  account  of 
a  non  -member  cotBpetuinjj  dealer  ifK  .Secui4lia> 
Exclianije  Act  Releaae  No  Jltjtii  fFebniary  j:i. 
I'W*).  59  FR  10027  (March  Z.  19^1  (ordrtr 
approvingFilel'to.  SR-NYiE-9l-4«j)  ' 


anl 


of  SEC  Rule  lOa-12 
440B.  which  prohibit 
under  specified 
rules  require  orders  to 
as  "long."  or  "short."  i 

SEC  Rule  10a-l(e)-» 
exemptions  for  certain 
prohibitions  against 
are  linuted  to  types  of 
believed  to  be  beneficial 
or  that  carry  bttle  risk 
manipulative  or 
that  Rule  lOa-1  w/as  de ; 
address.  By  requiring 
"short  exempt"  orders 
post  trade  audit  trail  _ 
Exchange  will  enhance 
examine  whether  trade; 
pursuant  to  such  orders 
compliance  with  the 
forth  in  SEC  Rule  10a-^( 

Member  firms  would 
reasonable  period  of 
(approximately  six  m 
their  own  system 
they  may  be  in  compli 
new  trade  type 
requirements. 

The  Exchange  is  also 
amend  its  definition  of 
dealer  and  to  change  th( 
"competing  dealer"  to ' 
market-maker"  in  order 
more  closely  with  the 
market-maker  included 


Exchange  Rule 
selling 
The 
lell  to  be  marked 

exempt."  3 
•rovides 
Drders  to  the 
selling.  These 
es  that  are 
to  the  market 
the  kind  of 
trading 
igned  to 
identification  of 
the  Exchange's 
the 
its  ability  to 
effected 
were  in 

ons  set 
e). 

ye  given  a 
tin  e 
on^s)  to  make 

so  that 
with  the 
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short 
trade 
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destab  lizing 


ni 


prxess. 


ex  ;eptit 


enhan  cements  i 


ajice 
identific  stion 


>roposing  to 
I  ompeting 
term 


competing 
to  correspond 
d(  ifinition  of 
n  the  Act.  5 


flj)  Statutory  Basis 

The  basis  under  the 
proposed  rule  change  is 
under  Section  6(b)(3) 
have  rules  that  are 
just  and  equitable  _ 
remove  impediments  to 


thiit 


princi  ales 


I  repo  led 


=  SECRule  lOa-l  states,  in  ^ 
shall,  for  hi*  own  account  or  fo 
other  person,  effect  a  sbort  sate 
registered  on.  or  admitted  lo  u 
privileges  on,  a  nationa!  securi: 
trades  in  sucb  security  are  rep 
effective  transaction  reporting 
Ruie  1 1  Aa3-1 .  and  in'cnnaiic 
made  available  in  accartla/:ce 
real-time  basis  to  vendors  of  me 
information.  (A)  below  the  prici 
vale  thereof,  regular  way.  was  n 
an  effective  ttansactioo  reportin  { 
such  price  unless  sucb  price  is 
preceding  diffe.'vnt  price  at  wh 
security,  rag-i!ar  way.  was  repi 
effective  transaction  reporting 
240.10a-l  11993). 

'SEC  Rule  lOa-1  requires  on 
nTiaxked  "long"  or  "short"  NYS! 
provides,  in  eOect,  that  oicieTs . 
exception  to  Rule  lOa-1  should 
e.xeinpt.  ' 

*  17  CFR  I40.Kte-l(e)  (1993J. 

^  The  term  'compoting  markei 
proposed  to  be  defined  m  any 
market -Baker,  as  definad  io  ,  _ 
Act.  in  a  NYS£  traded  security 
solely  ia  tba  capacity  of  a  block 
not  bit  considered  to  be  a 


i  repoi  fed 
pa 


I  compe  ing 
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for  this 
the  requirement 
an  Exchange 
desigjied  to  promote 
of  trade,  to 
md  perfect  the 


p<  rt.  that  no  pierson. 
the  account  of  airv 
]f  any  security 
nlisted  trading 
exchange,  if 
pursuant  lo  an 
n  as  dofioed  in 
to  such  trades  is 
th  such  plan  on  a 
kel  transaction 
at  which  the  last 
n  fx>rtsd  pursuant  to 

plan;  or  (B)  at 
I  bove  the  next 
i>  a  sale  of  sucb    . 
pursuant  to  an 
n.  Sefl7  CKR 


that  orders  be 
Rule  4408.20 

on  an 
)e  marked  "short 


n  lying  c 


Sac  ion 


maker"  is 

acting  a»  a 
3(aM38)  of  the 
person  acting 
>o&itioner  would 
market-maker. 


mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes 
the  addition  of  the  identifiers  for  "short 
exempt"  trades  will  add  to  the 
protection  of  investors  by  enhancing  the 
Exchange's  surveillance  capabilities 
with  respect  to  "short"  sales. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  i 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  v«itten  comments  on  the 
proposed  rule  change. 

III.  Date  of  EfDectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Comniission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubhshes 
.  its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

-     Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  wnth  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
avaj-lable  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 


inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
16  and  should  be  submitted  by  July  26, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

fonathan  G.  Katz. 

Secretary. 

[FR  Doc.  94-16188  Filed  7-1-94;  8:45  ami 
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[Release  No.  34-34271;  File  Na  SR-PSE- 
94-14] 

Se«-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Eftecttveness 
of  Proposed  Ruie  Change  by  Pacific 
Stock  Exchange.  Inc.,  Relating  to 
Assessments  and  Fees  on  Memt)ers 

June  28.  1994. 

Pursuant  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  24, 
1994,  the  Pacific  Stock  Exchange 
Incorporated  ("PSE"  or  "Exchange") 
filed  with  the  Secturities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  PSE.  The  PSE 
has  designated  this  proposal  as  one 
establishing  or  changing  a  fee  under 
Section  19(b)(3)(A)(ii)  of  the  Act.  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  add  new  Rule 
12.32  to  the  Rules  of  the  Board  of 
Governors  of  the  PSE  to  require  that  any 
member  named  as  a  f>arty  to  an 
arbitration  proceeding  shall  be  assessed 
a  $200  non-refundable  surcharge  when 
the  Arbitration  Department  perfects 
service  of  the  claim  naming  the  member 
on  any  party  to  the  proceeding.  Below 
is  the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  italici2«»d. 
•        •         •         *.        • 

Member  Surcharge 
Rule  12.32 

la)  Each  member,  member 
organization,  or  associated  person  who 
is  named  as  a  party  to  an  arbitration 
proceeding,  whether  in  a  Claim, 


'15U.S.C78s(bl(l)(19«8). 
•"  1 7  CFR  240. 19l>-4  ( 1 9»4l 


Counterclaim.  Third-Party  Claim,  or 
Crossclaim,  shall  be  assessed  a  $200 
non-refundable  surcharge  when  the 
Arbitration  Department  perfects  service 
of  the  claim  naming  the  member, 
member  organization  or  associated 
person  on  any  party  to  the  proceeding. 
For  each  associated  person  who  is 
named,  the  surcharge  shall  be  assessed 
against  the  member(s)  or  member 
organization(s)  which  employed  the 
associated  person  at  the  time  of  the 
events  which  gave  rise  to  the  dispute, 
claim  or  controversy.  No  member  or 
member  organization  shall  be  assessed 
more  than  a  single  surcharge  in  any 
arbitration  proceeding.  The  surcharge 
shall  not  be  subject  to  reimbursement 
under  Rule  12.31. 

(b)  For  the  purposes  of  this  Rule, 
service  is  perfected  when  the  Arbitration 
Department  properly  serves  the 
Respondent(s)  to  the  arbitration 
proceeding  under  Rule  12.13(c). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  For,  The  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statement? 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PSE  has  prepared 
summaries,  set  forth  in  Sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  .    • 

The  PSE  is  proposing  to  add  new  Rule 
12.32  to  provide  that  any  member, 
member  organization  or  associated 
person  named  as  a  party  to  an 
arbitration  proceeding  shall  be  assessed 
a  $200  non-refundable  surcharge  when 
the  Arbitration  Department  perfects 
service  of  the  claim  naming  the  member, 
member  organization  or  associated 
person  on  any  party  to  the  proceeding. 
In  addition,  the  firm  whose  associated 
persons  are  named  in  an  arbitration 
proceeding  will  be  assessed  the 
surcharge. 

Historically,  the  revenue-to-expense 
ratio  of  the  PSE's  arbitration  service  has 
resulted  in  a  deficit,  which  has  been 
subsidized  by  other  revenues  of  the  PSE. 
Although  the  deficit  has  declined  in 
recent  years,  the  Arbitration  Department 
has  determined  in  a  recent  review  of  the 
arbitration  process  that  the  deficit  will 
bogin  to  rise  in  the  immediate  future  as 


Counterclaim,  Third-Party  Claim,  or 
Crossclaim,  shall  be  assessed  a  S200 
non-refundable  surcharge  when  the 
Arbitration  Department  perfects  service 
of  the  claim  naming  the  member, 
member  organization  or  associated 
person  on  any  party  to  the  proceeding. 
For  each  associated  person  who  is 
named,  the  surcharge  shall  be  assessed 
against  the  member(s)  or  member 
organization(s)  which  employed  the 
associated  person  at  the  time  of  the 
events  which  gave  rise  to  the  dispute, 
claim  or  controversy.  No  member  or 
member  organization  shall  be  assessed 
more  than  a  single  surcharge  in  any 
arbitration  proceeding.  The  surcharge 
shall  not  be  subject  to  reimbursement 
under  Rule  12.31. 

(b)  For  the  purposes  of  this  Rule, 
sen/ice  is  perfected  when  the  Arbitration 
Department  properly  serves  the 
Respondent(s)  to  the  arbitration 
proceeding  under  Rule  12.13(c). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  For,  The  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
nile  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PSE  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PSE  is  proposing  to  add  new  Rule 
12.32  to  provide  that  any  member, 
member  organization  or  associated 
person  named  as  a  party  to  an 
arbitration  proceeding  shall  be  assessed 
a  $200  non-refundable  surcharge  when 
the  Arbitration  Department  perfects 
service  of  the  claim  naming  the  member, 
member  organization  or  associated 
person  on  any  party  to  the  proceeding. 
In  addition,  the  firm  whose  associated 
persons  are  named  in  an  arbitration 
proceeding  will  be  assessed  the 
surcharge. 

Historically,  the  revenue-to-expense 
ratio  of  the  PSE's  arbitration  service  has 
resulted  in  a  deficit,  which  has  been 
subsidized  by  other  revenues  of  the  PSE. 
Although  the  deficit  has  declined  in 
recent  years,  the  Arbitration  Department 
has  determined  in  a  recent  review  of  the 
arbitration  process  that  the  deficit  will 
bogin  to  rise  in  the  immediate  future  as 
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a  result  of  significantly  increased 
resourcing  needs.  The  PSE  anticipates 
such  needs  to  be  ongoing.  The  increased 
resourcing  needs  resuh  from  a  number 
of  factors,  including  case  growth,  more 
complex  cases  being  filed,  more 
selective  arbitrator  recruitment, 
increased  arbitrator  training,  and 
increased  arbitrator  compensation.  Cost 
recovery  for  increased  resourcing  needs 
should  be  directed  at  those  n)ember 
firms  using  the  PSE's  arbitration  service. 

Proposed  new  Rule  12.32(a)  would 
require  each  member,  member 
organization  or  associated  person  who  is 
named  as  a  party  to  an  arbitration 
proceeding,  as  a  Qaimant  or  a 
Respondent,  in  a  Claim,  Counterclaim. 
Third-Party  Claim,  or  Crossclaim.  to  be 
assessed  a  $200  non-refundable 
surcharge  when  the  Arbitration 
Department  perfects  service  of  the  Claim 
naming  the  member,  member 
organization  or  associated  person  on 
any  party  to  the  proceeding.  This  fee 
would  be  in  addition  to  fees  assessed 
pursuant  to  Rule  12.31.  The  fee  applies 
both  to  members,  member  organizations 
and  associated  persons  who  file  as 
Claimants  and  to  members,  member 
organizations  and  associated  persons 
who  are  served  by  the  Arbitration 
Department  as  Respondents.  In  a  claim 
brought  by  a  member,  member 
organization  or  associated  person 
against  a  customer,  the  $200  fee  would 
be  assessed  in  addition  to  the  $500 
claim  filing  fee  described  in  the  current 
fee  schedule  in  Rule  12.31.  For  an 
associated  person  who  is  named  as  a 
party  to  an  arbitration  proceeding,  the 
fee  would  be  assessed  against  the 
member  or  member  organization  which 
employed  the  associated  person  at  the 
time  of  the  events  which  gave  rise  to  the 
claim.  However,  no  member  or  member 
organization  will  be  assessed  more  than 
a  single  charge  in  any  arbitration 
proceeding.  Finally.  Rule  12.32(a) 
clarifies  that  the  surcharge  is  not  subject 
to  reimbursement  under  Rule  12.31. 

Proposed  new  Rule  12.32(b)  clarifies 
that  service  is  considered  to  have  been 
perfected  when  the  Arbitration 
Department  serves  the  Claim  under  Rule 
12.13. 

The  PSE  believes  that  the  proposed 
rule  change  is  consistent  wiUi  the 
provisions  of  Section  6(b)(5)  of  the  Act, 
which  require  that  the  rules  of  the 
Exchange  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members,  member 
organizations  and  associated  persons  in 
that  the  proposed  rule  equitably 
assesses  a  surcharge  on  each  member, 
member  organization  and  associated 
person  who  is  named  and  for  whom 
service  is  perfected  in  an  arbitration 


proceeding  and  appUes  such  revenue  to 
additional  costs  resulting  from 
increased  arbitration  resourcing  needs. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder  in  that  it  constitutes  a  due, 
fee  or  other  charge.  At  any  time  within 
60  day§  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
-action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  olhervdse  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copjing  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fiUng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No. 
SR-PSE-94-14  and  should  be  submitted 
by  Jul v  26.  1994. 
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For  the  Commissioi ,  by  the  Division  of 
Market  Regulation,  pv4rsuant  to  delegated 
authority,  17  CFR  200f30-3(a)(12). 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  94-16187  Fi(ed  7-1-94:  8:45  am) 
BILUNG  CODE  8010-01-M 


Self-Regulatory  Organization; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

June  27,  1994.  , 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
1 2(0(1  )(B)  of  the  Se:uriUes  Exchange 
Act  of  1934  and  Rui  e  12f-l  thereunder 
for  unhsted  trading  privileges  in  the 
following  securities 

Jalate,  Ltd. 
Common  Stoclc,  No 
12589) 
AUiaqces  Entertainment 

WanSnts  A  5/13/95 
Alliances  Entertainmeht 

Warrants  B  5/13/95 
Energy  Ventures,  Inc 
Common  Stocl(.  SI 
7-12592) 
Highwoods  Properties 
Common  Stock,  S.O: 
12593) 
International  Lottery 
Common  Stock,  S.O: 
12594) 
Liberty  Property  Trust 
Shares  of  BeneRcial 
Value  (File  No.  7- 
Watsco,  Inc. 
Common  Stock,  S.5( 
12596) 


'ar  Value  (File  No.  7- 

Corp. 
[File  No.  7-12590) 

Corp. 
File  No.  7-12591) 

(Jo  Par  Value  (File  No. 

Inc. 

Par  Value  (File  No.  7- 

kic. 
Par  Value  (File  No.  7- 


Interest,  S.OOl  Par 
12595) 

Par  Value  (File  No.  7- 


a-e 


These  securities 
registered  on  one  or 
securities  exchange 
the  consolidated  trahsact 


system. 

Interested  persons 
submit  on  or  before 
written  data,  views 
concerning  the  abo\^ 
application.  Person; 
written  comments 
copies  thereof  with 
Securities  and  Exchknge 
450  Fifth  Street,  N\y 
20549.  Following 
hearing,  the  Commission 
the  application  if  it 
all  the  information 
the  extensions  of  unHisted 
privileges  pursuant 
is  consistent  with 


the 


listed  and 
more  other  national 
and  are  reported  in 
ion  reporting 


are  invited  to 
uly  19,  1994. 
ind  arguments 
referenced 
desiring  to  make 
should  file  three 
he  Secretary  of  the 
Commission, 
.,  Washington.  DC 
opportunity  for 
will  approve 
inds.  based  upon 
4vailable  to  it,  that 
trading 
o  such  application 
maintenance  of 


fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-16120  Filed  7-1-94;  8:45  am] 

BH.UNQ  COOE  8010-01-M 


DEPARTMENT  OF  THE  TREASURY 

Debt  Management  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  10(a)(2),  that  a  meeting  will 
be  held  at  the  U.S.  Treasury 
Department.  15th  and  Pennsylvania 
Avenue,  NW.,  Washington.  DC.  on 
August  2  and  3.  1994.  of  the  follovtdng 
debt  management  advisory  committee: 

Public  Securities  Association,  Treasury 
Borrowing  Advisory  Committee 

The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury  staff  on  August  2.  followed  by 
a  charge  by  the  Secretary  of  the  Treasury 
or  his  designate  that  the  committee 
discuss  particular  issues,  and  a  working 
session.  On  August  3.  the  committee 
will  present  a  written  report  of  its 
recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  11:30  a.m.  Eastern 
.time  on  August  2  and  will  be  open  to 
the  public.  The  remaining  sessions  on 
August  2  and  the  committee's  reporting 
session  on  August  3  will  be  closed  to 
the  public,  pursuant  to  5  U.S.C.  App. 
10(d). 

This  notice  shall  constitute  my 
determination,  piu^uant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  10(d)  and  vested  in  me  by 
Treasury  Department  Order  No.  101-05. 
that  the  closed  portions  of  the  meeting 
are  concerned  with  information  that  is 
exempt  from  disclosure  under  5  U.S.C. 
552b(c)(9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory'  committee  under  5  U.S.C.  App. 
3. 


Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  U.S.C. 
552b(c)(9)(A). 

The  Office  of  the  Under  Secretary  for 
Domestic  Finance  is  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  552b. 

Dated:  June  28. 1994. 

Frank  N.  Newman, 

Under  Secretary  of  the  Treasury,  Domestic 
Finance. 

(FR  Doc.  94-16154  Filed  7-1-94;  8:45  ami 

BILUNG  CODE  4«10-2S-M 


Fiscal  Service 

Renegotiation  Board  interest  Rate, 
Prompt  Payment  Interest  Rate, 
Contracts  Disputes  Act 

Although  the  Renegotiation  Board  is 
no  longer  in  existence,  other  Federal 
Agencies  are  required  to  use  interest 
rates  computer  under  the  criteria 
established  by  the  Renegotiation  Act  of 
1971  (P.L.  92-41).  For  example,  the 
Contracts  Disputes  Act  of  1978  (P.L.  95- 
563)  and  the  Prompt  Payment  Act  (P.L. 
97-177)  are  required  to  calculate 
interest  due  on  claims  at  a  rate 
established  by  the  Secretary  of  the 
Treasury  pursuant  to  Public  Law  92-41 
(85  Stat.  97)  for  the  Renegotiation  Board 
(31  U.S.C.  3902). 

Therefore,  notice  is  hereby  given  that, 
pursuant  to  the  above  mentioned 
sections,  the  Secretary  of  the  Treasury 
has  determined  that  the  rate  of  interest 
applicable  for  the  purpose  of  said 
sections,  for  the  period  beginning  July  1, 
1994  and  ending  on  December  31. 1994, 
is  7%  per  centum  per  annum. 

Dated:  June  28, 1994. 
Marcus  W.  Page, 
Acting  Fiscal  Assistant  Secretary. 
[FR  Doc.  94-16116  Filed  7-1-94;  8:45  am) 

BILLING  CODE  4810-3S-M 


Sunshine  Act  Meetin 


This  section  of  the  FEDERAL  REGISTER 
contains  natices  of  meetings  put)lished  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b{e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m..  Thursday,  July 
7,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst^treets. 
NW.,  Washington,  DC  20551. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Publication  for  comment  of  a  draft 
policy  statement  containing  standards 
for  privately  operated  large-dollar 
multilateral  netting  systems. 

2.  Proposed  1995  Federal  Reser\'e 
Board  budget  objective. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  S5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reser\'e  System,  Washington,  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  June  30,  1994. 
Jennifer  J.  Johnson. 

As!;ociate  Secretary  of  the  Board. 

IFR  Doc.  94-16307  Filed  5-30-94;  3:03  pm| 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  natices  of  meetings  put)lished  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m..  Thursday,  July 
7, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst^treets. 
NVV.,  Washington,  DC  20551. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Publication  for  comment  of  a  draft 
policy  statement  containing  standards 
for  privately  operated  large-dollar 
multilateral  netting  systems. 

2.  Proposed  1995  Federal  Reser\'e 
Board  budget  objective. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reser\'e  System,  Washington,  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  June  30,  1994. 
lennifer  J.  Johnson. 
Associate  Secmtary  of  the  Board. 
IFR  Doc.  94-16307  Filed  5-30-94;  3:03  pm| 
BILLING  CODE  621(M>1-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 
a.m.,  Thursday,  July  7,  1994. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.VV.,  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassigmnents,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appHcations 
scheduled  for  the  meeting. 

Dated:  June  30,  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-16308  Filed  6-30-94;  3:03  pm) 

BILLING  COOe  6210-01 -P 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  July  4,  1994. 


Federal  Register 


Vol. 


No.  127 


Tuesday.  July  5.  1994 


A  closed  meeting  will  be  held  on 
Thursday,  July  7,  1994,  at  10  a.m. 

Commissioners,  Counsel  of  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  the 
closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,  July  7, 
1994,  at  10  a.m.,  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Paul 
Atkins  (202)  942-0100. 

Dated:  June  29.  1994. 
Jonathan  G.  Katz. 
Secretary. 

IFR  Doc.  94-16268  Filed  6-30-94:  11:44  am) 
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Sole  Source  Aquifer  Designation  of  the 
Vashon-Maury  Island  Aquifer  System, 
King  County,  Washington 

AGENCY:  Environme  ntal  Protection     \- 

Agency  (EPA). 

ACTION:  Final  deterihination. 
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SUMMARY:  The  Regi 
of  the  Environmental 
(EPA)  has  determi 
Maury  Island  Aqui 
or  principal  source 
and  if  contaminatec 
significant  hazard 
action  was  taken  u 
section  1424(e)  of 
Water  Act  in 
submitted  to  EPA 
County  Department 
April  2, 1992.  As  a 
determination,  all 
assisted  projects  pn  i 
designated  area  wil 
review  to  ensure 
a  significant  hazard 
EFFECTIVE  DATE:  Thl 

shall  be  promulgate 
judicial  review  at  1 
on  July  19,  1994. 
ADDRESSES:  The  in 
which  this  d 
available  to  the  pub 
inspected  during 
at  the  EPA  Library, 
Place  Building,  1 
Seattle,  Washinoton 
FOR  FURTHER 
Scott  E.  Downey,  Er 
Protection  Specialist 
Section,  VVD-133 
Protection  Agency, 
SLxth  Avenue 
98101.206-553--; 
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( tn  10  Administrator 
Protection  Agency 
that  the  Vashon- 
System  is  a  sole 

)f  drinking  water, 
would  create  a 
public  health.  This 
er  the  authority  of 
Safe  Drinking 
to  a  petition 
the  Seattle-King 

of  Public  Health  on 

esult  of  this 
ffderal  financially 

posed  in  the 

be  subject  to  EPA 
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for  purposes  of 

30  p.m.  Eastern  time 
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SUPPLEMENTARY 
action  is  being  take 
of  section  1424(e)  o 
Water  Act  (42  Uni 
300h-3(e),  Public 
information  upon  v^ 
this  final  determi 
summarized  in  the 
for  Sole  Source  Aqi 
the  Vashon-Maurv 
Svstem",  EPA  910/ 


na  1 


I.  Background 

Section  1424(ej  o 
Water  Aci  states: 

If  the  Administrator 
nwn  initiative  or  up>or 


has  an  aquifer  which 
drinking  water  source 
if  tontiiminated.  wou 


IMI 


f  )rmation  upon 
etermiqation  is  based  is 
ic  and  may  be 
ndrmal  business  hours 
lOth  Floor,  Park 
Si.xth  Avenue, 
98101. 


CONTACT: 
vironmental 
,  Ground  Water 
.S.  Environmental 
ilegion  10. 1200 


Washington 


IMF(JRMATI0N:  This 

under  the  authority 
the  Safe  Drinking 
States  Code,  300f. 
93-523).  The 
hich  EPA  is  issuing 
on  has  been 
Support  Docunvent 
ifer  Designation  of 
and  Aquifer 
-94-002. 
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the  Safe  Drinking 


determines,  on  his 
petition,  that  an  area 
the  sole  or  principal 
for  the  area  and  which. 
I  i  create  a  significant 


hazard  to  public  health,  he  shall  publish 
notice  of  that  determination  in  the  Federal 
Register.  After  the  publication  of  any  such 
notice,  no  commitment  for  federal  financial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  conjaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  federal  assistance  may.  if 
authorized  under  another  provision  of  law. 
be  entered  into  to  plan  or  design  the  project 
to  assure  that  it  will  not  so  contaminate  the 
aquifer. 

Although  EPA  has  the  authority  to 
initiate  "sole  source  aquifer" 
designations,  the  Agency  has  a  policy  of 
acting  only  in  response  to  petitions. 
Petitions  may  be  submitted  to  EPA  by 
any  individual  or  organization  and  must 
address  procedures  and  criteria  outlined 
in  EPA's  "Sole  Source  Aquifer 
Designation  Petitioner  Guidance",  EPA 
440/6-87-003. 

On  April  2, 1992,  EPA  Region  10 
received  a  petition  from  the  Seattle-King 
Coimty  Department  of  Public  Health 
requesting  that  EPA  designate  Vashon- 
Maury  Island  as  a  sole  source  aquifer. 
The  petition  was  developed  in 
cooperation  with  the  Vashon-Maury 
Island  Ground  Water  Advisory 
Committee  and  the  Vashon-Maury 
Island  Water  Utilities  Coordinating 
Committee.  Recognizing  the  value  of  the 
aquifer  as  a  present  and  future  source  of 
drinking  water,  the  petition  was 
submitted  as  an  additional  way  to 
protect  the  Island's  ground  water 
resources. 

EPA's  initial  review  of  the  petition  led 
to  a  request  for  additional  hydrogeologic 
and  water  usage  information.  This 
information  was  subsequently 
submitted  to  EPA  by  the  petitioner.  On 
October  21, 1992.  the  petition  was 
considered  complete  enough  to  undergo 
a  more  detailed  technical  review.  The 
technical  review  was  completed  in 
April  of  1994  and  EPA's  findings  and 
basis  for  the  proposed  designation  were 
documented  in  EPA's  Support 
Document. 

II.  Basis  for  Determination 

The  Region  10  Administrator  has 
determined  that  the  Vashon-Maury 
Island  Aquifer  System  meets  all 
applicable  sole  source  aquifer 
designation  criteria  established  through 
Federal  statute  and  EPA  guidance 
documents,  as  follows: 

(1)  Sole  or  Principal  Source  of 
Drinking  Water:  Sole  source  aquifers 
must  supply  at  least  50  jjercent  of  the 
drinking  water  to  persons  living  in  the 
area  overlying  the  aquifer  and  in  areas 
supplied  by  the  aquifer.  The  Vashon- 
Maurj-  Island  Aquifer  System  supplies 


approximately  71  percent  of  the 
drinking  water  to  persons  living  on  the 
Island. 

(2)  Potential  Public  Health  Hazard: 
Contamination  of  the  sole  source  aquifer 
must  create  a  significant  hazard  to     . 
public  health.  As  the  principal  drinking 
water  source  for  the  area,  contamination 
of  the  Vashon-Maury  Island  Aquifer 
System  would  create  a  significant 
hazard  to  public  health. 

(3)  Definable  Aquifer  Boundaries: 
EPA  guidance  allows  designations  to  be 
made  for  entire  aquifers, 
hydrogeologically  connected  aquifers 
(aquifer  systems),  or  part  of  an  aquifer 
if  that  portion  is  hydrogeologically 
separated  ft-om  the  rest  of  the  aquifer. 
The  Vashon-Maury  Aquifer  System 
boundary  is  based  on  hydrogeological 
principles  and  EPA's  interpretation  of 
available  data.  The  Island's 
hydrogeology  is  representative  of  an 
aquifer  system,  as  data  indicate  that 
water  from  shallow  aquifers  infiltrates 
to  underlying  deeper  aquifers.  The  sole 
source  aquifer  boundary  is  coincident 
with  the  shoreline  of  the  Island,  and  at 
depth  includes  all  geologic  units  that 
can  supply  significant  quantifies  of 
drinking  water  to  wells.  This  boundary 
is  assumed  because  stratigraphic  data 
are  not  available  to  fully  map  the 
vertical  extent  of  the  aquifer  materials. 

(4)  No  Alternative  Source  of  Drinking 
Water:  There  can  be  no  physical,  legal, 
or  economically  feasible  alternative 
source(s)  of  drinking  water  of  sufficient 
volume  that  could  replace  the  sole 
source  aquifer,  should  it  become 
contaminated.  EPA  has  determined  that 
there  are  no  reasonably  available 
alternative  source(s)  of  drinking  water 
that  could  replace  the  aquifer. 

III.  Description  of  the  Vashon-Maury 
Island  Aquifer  System 

Note:  Information  in  this  section  represents 
an  unfootnoted  summary-  from  EP.As  Support 
Document,  EPA  910/K-94-002. 

Vashon-Maury  Island  is  located  near 
the  southern  end  of  Puget  Sound  in  the 
southwestern  corner  of  King  County, 
Washington.  The  Island  covers  an  area 
of  36.7  square  miles  and  its  population 
has  been  estimated  at  approximately 
7,800  persons.  Recorded  data  indicates 
an  average  rainfall  of  46.53  inches. 

The  aquifer  system  is  composed  of 
both  interbedded  glacial  and  non-glacial 
deposits.  In  general,  the  water  table  ' 
elevation  reflects  the  surface  topography 
and  the  ground  water  movos  radially 
outward  from  the  interior  to  the 
shorelines  of  the  Island.    ' 

The  uppermost  and  most  recent 
deposits  (Quaternary  Vashon  unit)  are 
mainly  stratified  sand  and  gravel 
overlying  glacial  till  and  sandy  gravel 


interbedded  with  medium  and  fine- 
grained sand.  The  Vashon  unit  contains 
a  surficial  aquifer  comprised  primarily 
of  glacial  till  which  has  poor  water- 
bearing characteristics,  and  the 
uppermost  fresh  water  aquifer  (Principal 
Aquifer)  comprised  of  outwash  sand 
and  gravel  beds.  The  Principal  Aquifer 
is  found  at  an  elevation  of  between  0 
and  400  feet  above  mean  sea  level.  ' 
Recharge  of  the  Principal  Aquifer  is 
probably  highest  along  a  nonh-south 
corridor  of  west-central  Vashon  Island, 
and  is  estimated  to  be  approximately  9 
million  gallons  per  day.  The  Principal 
Aquifer  supplies  ninety-five  percent  of 
the  wells  located  on  the  Island. 

Underlying  the  Vashon  unit  are  non- 
glacial  deposits  (Quaternary  Olympia 
beds)  generally  consisting  of  thin- 
bedded  sand  and  silt  with  local  layers 
of  gravel,  massive  silt  and  clayey  silt. 
The  Olympia  beds  serve  as  a  leaky 
aquitard  between  the  upper  Principal 
Aquifer  and  the  lower  Deep  Aquifer, 
The  Deep  Aquifer  underlies  the 
Olympia  beds  and  consists  of  a  variety 
of  interbedded  glacial  tills,  sand  and 
gravel  units  and  laminated  silts  and 
clays.  The  Deep  Aquifer  is  located  at  an 
elevation  of  between  about  100  to  300 
feet  below  mean  sea  level.  Recharge  to 
the  Deep  Aquifer  is  estimated  at 
between  1.73  and  3.46  million  gallons 
per  day. 

Ground  water  quality  data  was 
sampled  from  72  wells  in  the  aquifer 
area.  In  general,  deeper  wells  exhibited    . 
higher  specific  conductance  values. 
Elevated  chloride  concentrations  were 
found  in  near-shore  wells  on  the 
northern  and  eastern  edges  of  the  Island. 
Ground  water  quality  trend  data  is 
limited,  but  combined  water  system  and 
spring  data  indicate  that  source  water 
nitrate  concentrations  show  a  generally 
increasing  trend. 

The  sand  inlerbeds  within  the 
surficial  glacial  till  deposits  allow  easy 
infiltration,  and  although 
.  discontinuous,  make  much  of  the 
Principal  Aquifer  vulnerable  to 
contamination.  The  Deep  Aquifer  is  .ifso 
vulnerable  to  contamination  from 
activities  occurring  on  the  land  surface, 
as  evidence  suggests  that  it  receives 
recharge  frorp  the  Principal  .Aquiffr. 


inlerbedded  with  medium  end  fine- 
grained sand.  The  Vashoa  unit  contains 
a  surficial  aquifer  comprised  primarily 
of  glacial  till  which  has  poor  wafer- 
bearing  characteristics,  and  the 
uppermost  fresh  water  aquifer  (Principal 
Aquifer)  comprised  of  outWash  sand 
and  gravel  beds.  The  Prindpal  Aquifer 
is  found  at  an  elevation  of  between  0 
and  400  feet  above  mean  sea  level.  ' 
Recharge  of  the  Principal  Aquifer  is 
probably  highest  along  a  nonh-south 
corridor  of  west-central  Vashon  Island, 
and  is  estimated  to  be  approximately  9 
million  gallons  per  day.  The  Principal 
Aquifer  supplies  ninety-five  percent  of 
the  wells  located  on  the  Island. 

UnderlyLng  the  Vashon  unit  are  non- 
glacial  deposits  (Quaternary  Olympia 
beds)  generally  consisting  of  thin- 
bedded  sand  and  silt  with  local  layers 
of  gravel,  massive  silt  and  clayey  silt. 
The  Olympia  beds  serve  as  a  leaky 
aquitard  between  the  upper  Principal 
Aquifer  and  the  lower  Eteep  Aquifer, 
The  Deep  Aquifer  underlies  the 
Olympia  beds  and  consists  of  a  variety 
of  interbedded  glacial  tills,  sand  and 
gravel  units  and  laminated  silts  and 
clays.  The  Deep  Aquifer  is  located  at  an 
elevation  of  between  about  100  to  300 
feet  below  mean  sea  level.  Recharge  to 
the  Deep  Aquifer  is  estimated  at 
between  1.73  and  3. 46  million  gallons 
per  day. 

Ground  water  quality  data  was 
sampled  from  72  wells  in  the  aquifer 
area.  In  general,  deeper  wells  exhibited    . 
higher  specific  conductance  values. 
Elevated  chloride  concentrations  were 
found  in  near-shore  wells  on  the 
northern  and  eastern  edges  of  the  Island. 
Ground  water  quality  trend  data  is 
limited,  but  combined  water  system  and 
spring  data  indicate  that  source  water 
nitrate  concentrations  show  a  generally 
increasing  trend. 

The  sand  inlerbeds  within  the 
surficial  glacial  till  deposits  allow  easy 
infiltration,  and  although 
.  discontinuous,  make  much  of  the 
Principal  Aquifer  vulnerable  to 
contamination.  The  Deep  Aquifer  js  also 
vulnerable  lo  contamination  from 
activities  occurring  on  the  land  surfrx  e, 
as  evidence  suggests  that  it  receives 
recharge  from  the  Principal  Aquitfr. 
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Potential  sources  of  contamination 
include  landfill  leachate,  on-site  sewage 
disposal  systems,  leaky  sewer  lines, 
underground  storage  tanks,  agricultural 
chemicals,  small  hazardous  waste 
generators,  accidental  spills,  seawater 
intnision,  and  improper  household, 
forestry  and  farm  practices. 

The  Island  has  one  publicly-owned 
water  well  (the  largest  water  system  on 
the  Island),  at  least  six  large  private 
water  systems,  and  more  than  100 
smaller  water  systems.  Some  purveyors 
use  both  surface  water  and  ground  water 
lo  supply  their  distribution  system.  In 
addition,  private  wells  provide  water  to 
a  considerable  number  of  houses  and 
businesses  across  the  Island.  It  is 
estimated  that  71%  of  the  water 
supplied  to  households  on  the  Island  is 
from  ground  water  and  29%  is  frorn 
surface  water  sources.  There  are  no 
alternative  sources  of  drinking  vvater  for 
the  Island  that  can  be  physically, 
legally,  and  economically  supplied. 

IV.  Project  Reviews 

Designation  of  a  sole  source  aquifer 
authorizes  EPA  to  review  federal 
financially-assisted  projects  proposed 
within  the  designated  area.  The 
principal  mechanism  used  by  EPA 
Region  10  to  identify  projects  for  review 
are  Memorandums  of  Understanding 
(MOUs)  with  federal  funding  agencies. 
These  MOUs  outline  procedures  for 
screening  and  referring  projects  to  EPA 
in  order  to  ensure  that  only  projects 
which  may  have  a  significant  impact  to 
ground  water  quality  are  reviewed. 

Most  projects  referred  to  EPA  for 
review  meet  all  federal,  state,  and  iofal 
ground  water  protection  standards  and 
are  approved  without  any  additional 
conditions  being  imposed.  Occasionally, 
site  or  project-specific  concerns  for 
ground  water  quality  protection  lead  to 
specific  recommendations  or  additional 
pollution  prevention  requirements  as  a 
condition  of  fimding.  In  rare  cases, 
federal  funding  has  been  denied  when 
the  applicant  has  been  either  unwilling 
or  unable  to  modiKr  the  project. 

Whenever  feasible,  EPA  coordinates 
the  review  of  proposed  urojects  v.Mth 
other  offices  within  EPA  and  wii;; 
various  federal,  state,  or  local  agencies 


that  have  a  responsibility  for  ground 
water  quality  protection.  Relevant 
information  from  these  .sources  is  givi-n 
full  consideration  in  the  sole  source 
aquifer  review  process.  Such 
coordination  can  complement,  support, 
and  strengthen  existing  ;^round  wrAvi 
protection  mechanisms. 

V.  Public  Comments 

EPA  issued  a  news  release  (April  12, 
1994)  and  a  public  notice  {April  14. 
1994)  to  request  comments  and 
announce  the  proposed  designation. 
Both  stated  that  a  public  hearing  woald 
be  held  if  sufficient  interest  were 
expressed  to  EPA  in  advance.  No 
requests  for  a  formal  hearing  were 
received  and  it  was  subsequently 
cancelled. 

Five  written  comments  were  received 
prior  to  the  expiration  of  the  public 
comment  period  on  June  1.  1994.  Three 
letters  were  from  Vashon  Island 
residents  and  expressed  support  for  the 
proposed  designation.  One  letter  was 
from  the  King  County  Department  of 
Public  Works.  Roads  and  Engineering 
Division,  and  requested  information  and 
coordination  of  future  federal 
financially-assisted  road  projects  on  the 
Island.  Another  letter  u  'i',  from  the 
Bureau  of  Reclamation  aid  stated  there 
were  no  ongoing  or  proposed  federal 
financially-assisted  projects  within  the 
area.  No  controversial  issues  were  i.nised 
as  a  result  of  this  proposed  action, 

VI,  Summary 

This  determination  afu-cts  only  the 
Vashon-Maury  Island  Aquifer  Systf  m 
located  in  King  County,  Washington.  As 
a  result  of  this  determination,  all  federal 
financially-assisted  projects  proposed  in 
the  designated  area  will  be  subject  In 
EPA  review  to  ensure  that  they  do  iiot 
crpnte  a  significant  hazard  to  publii 
health. 

Dated:  June  17.  1994. 
Chuck  aarke, 

Rcpional  Admnistrator.  t.'.S.  Environhitjitnl 
Pi  ci'.ecUon  A^t-ncy.  df^ion  1  n. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES    | 

National  Institutes  ofj  Health 

Recombinant  DNA  Research:  Actions 
Under  the  Guidelines 


agency:  National  Inst 
PHS,  DHHS. 

ACTION:  Notice  of  actions 
National  Institutes  of 
for  Research  Involvin; 
DNA  Molecules  (NM 


under  the 
iealth  Guidelines 
Recombinant 
guidelines). 


summary:  This  notice 
actions  to  be  taken  by 


;ets  forth  four 
the  Director, 


tutes  of  Health, 


room  4B11, 
892,(301)496- 


National  Institutes  of  Health  (NIH), 
under  the  May  7. 198^,  NIH  Guidelines 
(51  FR  16958). 

FOR  FURTHER  INFORMAtlON  CONTACT: 
Additional  information  can  be  obtained 
from  Dr.  Nelson  A.  Wivel,  Director, 
Office  of  RecombinanI  1 
(ORDA),  Office  of  Sci«  nee  Policy  and 
Technology  Transfer,  'National  Institutes 
ofHealth.  Building  31 
Bethesda,  Maryland  2l 
9838.  I 

SUPPLEMENTARY  INFORMATION:  Today 
four  actions  are  t)eing  bromulgated 
under  the  NIH  Guidelines.  These  four 
proposed  actions  wera  published  for 
comment  in  the  Federal  Register 
announcements  of  August  11, 1987  (52 
FR  29800);  April  18, 1988  (53  FR 
12752);  December  30, 1988  (53  FR 
53262);  April  29, 199l[(56  FR  19776); 
November  9, 1993  (58  FR  59612);  and 
February  11, 1994  (59  Tl  6702).  These 
proposed  actions  were  reviewed  and 
recommended  for  appi  oval  by  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAC)  at  its  meetings  en  September  21, 
1987;  December  3, 19£  8;  January  30. 
1989;  May  30-31,  199  ;  December  2-3, 
1993;  and  March  3-^,  1994. 

In  accordance  with  liection  IV-C-l-b 
of  the  NIH  Guidelines,  these  actions 
have  been  found  to  coi  nply  with  the 
NIH  Guidelines  and  to  present  no 
significant  risk  to  heal  h  or  the 
environment. 

A  revised  version  of  the  NIH 
Guidelines  is  publishe  d  in  a  separate 
section  of  the  Federal  Register 
following  this  announi:ement.  These 
revised  NIH  Guidelines  differ  from  the 
previous  version  promulgated  on  May  7. 
1986  (51  FR  16958)  by  incorporating' 
within  them  the  major  actions  to  the 
NIH  Guidelines  that  w?re  promulgated 
on  August  24. 1987  (5;  FR  31848);  July 
29,  1988  (53  FR  28819  ;  October  26, 
1988  (53  FR  43410);  March  13, 1989  (54 
FR  10508);  March  1,  1<I90  (55  FR  7438); 
September  12, 1990  (5  i  FR  37565);  July 
18.  1991  (56  FR  33174  ;  October  15, 
1991  (56  FR  51784);  N  )vember  21, 1991 


IMI 


(56  FR  58800);  January  28. 1992  (57  FR 
3212);  April  22. 1992  (57  FR  14774); 
August  26, 1992  (57  FR  38734). 
February  18, 1993  (58  FR  9102);  April 
23,  1993  (58  FR  21738);  September  13. 
1993  (58  FR  47906);  October  18.  1993 
(58  FR  53814);  and  the  changes  that  are 
promulgated  in  this  announcement. 

I.  Background  Information  and 
Decision  on  Action  Under  the  NIH 
Guidelines 

A.  Amendment  to  Sections  II,  III-C,  III- 
D,  V,  Appendices  C-I.  and  G  and 
Addition  of  Appendix  P.  Physical  and 
Biological  Containment  for 
Recombinant  DNA  Research  Involving 
Plants,  and  Appendix  Q,  Physical  and 
Biological  Containment  for 
Recombinant  DNA  Research  Involving 
Animals  of  the  NIH  Guidelines 

The  NIH  Guidelines  were  originally 
developed  to  cover  research  in 
laboratories  in  which  recombinant  DNA 
techniques  were  used.  It  is  recognized 
today  that  these  techniques  are  being 
used  by  scientists  working  with  plants 
and  large  animals,  and  that  procedures 
for  containment  of  these  plants  and 
animals  have  not  been  specifically 
described  in  the  NIH  Guidelines. 
Institutional  Biosafety  Committees 
(IBCs)  have  requested  guidance  on  the 
containment  procedures  that  should  be 
recommended  for  specific  experiments 
with  these  organisms  since  they  have 
the  responsibility  of  approving  such 
experiments  under  containment 
appropriate  for  the  organisms.  The 
principles  of  biological  safety  that  are 
used  to  categorize  experiments 
involving  microorganisms,  for  example, 
are  equally  applicable  to  plants  and 
animals.  These  safety  procedures  have 
been  employed  successfully  for  many 
years  and  have  been  recognized  for  their 
efficacy  in  biological  containment. 

Appendices  P  and  Q  are  the  result  of 
several  years  of  meetings  and 
discussions  involving  research  scientists 
and  representatives  from  university, 
government,  and  industrial  research 
sectors  with  expertise  in  several 
disciplines,  including  plant  genetics, 
plant  physiology,  plant  pathology, 
entomology,  animal  (including 
arthropod  and  aquatic  species) 
physiology  and  reproduction,  molecular 
biology,  veterinary  medicine,  and 
human  biomedical  research.  The 
Federal  agencies  involved  in  the 
development  of  Appendices  P  and  Q 
include  the  NIH.  the  National  Science 
Foundation  (NSF),  and  the  U.S. 
Department  of  Agricuhure  (USDA). 

The  process  of  developing 
Appendices  P  and  Q  was  initiated  when 
the  USDA  published  an  Advanced 


Notice  of  Proposed  USDA  Gufdelines 
(USDA  Guidelines)  in  the  Federal 
Register  on  June  26. 1986  (51  FR  23367). 
This  notice  was  followed  by  an 
announcement  by  the  USDA  regarding 
its  intent  to  propose  new  guidelines  for 
conducting  all  phases  of  research  with 
domestic  agriculture  species,  including 
both  plants  and  animals  modified 
through  the  application  of  genetic 
engineering  techniques,  in  the  Federal  . 
Register  on  December  9,  1986  (51  FR 
44397).  At  that  time,  the  NIH  Guidelines 
did  not  include  specific  descriptions  for 
containment  conditions  for  research 
involving  recombinant  DNA  containing 
whole  plants  and  animals.  The  USDA 
convened  a  working  group  composed  of 
university,  government,  and  industrial 
scientists  on  December  13-14. 1986, 
with  the  purpose  of  discussing  and 
redrafting  guidelines  for  physical  and 
biological  containment  of  transgenic 
plant  and  animal  species,  and 
associated  microorganisms.  This 
meeting  came  to  be  known  as  the 
"Arhngton  House  Workshop." 

Participants  of  the  "Arlington  House 
Workshop,"  including  former  members 
of  the  RAC.  agreed  that  the  USDA 
Guidelines  should  be  incorporated  into 
the  NIH  Guidelines.  The  workshop 
participants  noted  that  merging  these 
two  documents  would  offer  the  distinct 
advantage  of  providing  a  single 
comprehensive  source  of  information 
regarding  conduct  of  research  involving 
organisms  containing  recombinant  DNA 
and  plants  and  animals  exposed  to 
microorganisms  containing  recombinant 
DNA. 

A  staff  working  group  representing 
the  Office  of  Recombinant  DNA 
Activities,  NIH,  and  the  Cooperative 
State  Research  Service,  USDA,  held 
meetings  during  the  following  six 
months.  This  working  group  met  with 
the  purpose  of  revising  the  containment 
section  and  developing  a  final 
incorporated  document  for  RAC  review, 
approval  by  the  NIH  Director,  and 
incorporation  into  the  NIH  Guidelines. 

On  June  28, 1987.  and  July  16,  1987, 
the  RAC  appointed  the  Working  Group 
on  Revision  of  the  NIH  Guidelines  to 
meet  and  consider  the  draft  documents. 
Appendices  P  and  Q,  and  minor 
modifications  to  the  NIH  Guidelines, 
that  would  accommodate  the  proposed 
appendices.  Appendices  P  and  Q  and 
the  proposed  revisions  to  the  NIH 
Guidelines  were  published  for  public 
comment  in  the  Federal  Register  on 
August  11, 1987  (52  FR  29800). 
Additional  revisions  to  Appendices  P 
and  Q  were  proposed  by  the  RAC  and 
the  Agricultural  Research  Ser\'ice, 
USDA,  at  the  September  17. 1987.  RAC 
meeting.  These  modifications  were 


published  for  public  comment  in  the 
Federal  Register  on  December  30,  1988 
(53  FR  53262).  The  RAC  Working  Group 
on  Transgenic  Animals  proposed 
additional  modifications  to  Appendices 
P  and  Q  which  were  published  for 
public  comment  in  the  Federal  Register 
on  April  18, 1988  (53  FR  12752). 
Further  revisions  were  approved  by  the 
RAC  at  its  January  30, 1989,  meeting. 

Throughout  all  of  the  meetings, 
discussions,  and  revisions,  the  intent  of 
the  Federal  agencies  and  interested 
parties  has  been  to  describe  working 
conditions  that  would  minimize  the  risk 
to  both  the  researcher  and  the 
environment  from  any  possible  harm  or 
adverse  effects  due  to  the  conduct  of 
research  involving  recombinant  DNA 
containing  organisms. 

On  June  24,  1994,  an  Environmental 
Assessment  of  Appendices  P  and  Q  was 
completed  by  the  NIH  and  USDA,  and 
there  was  a  finding  of  no  significant 
impact.  Copies  of  the  Environmental 
Assessment  are  available  firorn  the  Office 
of  Recombinant  DNA  Activities. 
National  Institutes  of  Health,  Building 
31.  room  4B11,  Bethesda,  Mar\land 
20892,(301)496-9838. 

The  actions  are  detailed  in  Section 
II— Summarj-  of  Actions.  I  accept  these 
recommendations,  and  the  NIH 
Guidelines  will  be  amended 
accordingly. 

B.  Amendment  to  Sections  I-C-l-b-l2) 
and  Deletion  of  Section  III-A-2  of  the 
NIH  Guidelines  Regarding  Deliberate 
Release 

On  December  6.  1990,  tlie  RAC 
Planning  Subcommittee  recommended 
that  the  requirement  for  RAC  review  of 
experiments  involving  deliberate 
environmental  release  of  organisms 
containing  recombinant  DNA  be 
eliminated  from  the  NIH  Guidelines. 
This  recommendation  reflects  the  fact 
that  the  Federal  regulatory  agencies,  the 
USDA,  and  the  Environmental 
Protection  Agency  (EPA),  are 
responsible  for  the  review  and  approval 
of  environmental  release  experiments. 
The  proposed  amendment  was 
published  for  public  comment  in  the 
Federal  Register  on  April  29, 1991  (56 
FR  19776).  The  RAC  reviewed  and 
recommended  approval  of  the  proposed 
amendment  at  its  May  30-31, 1991, 
meeting. 

The  actions  are  detailed  in  Section 
II — Summary  of  Actions.  I  accept  these 
recommendations,  and  the  NIH 
Guidelines  will  be  amended 
accordingly. 
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published  for  public  comment  in  the 
Federal  Register  on  Etecember  30.  1988 
(53  FR  53262).  The  RAC  Working  Group 
on  Transgenic  Animals  proposed 
additional  modifications  to  Appendices 
P  and  Q  which  were  published  for 
public  comment  in  the  Federal  Register 
on  April  18, 1988  (53  FR  12752). 
Further  revisions  were  approved  by  the 
RAC  at  its  January  30. 1989.  meeting. 

Throughout  all  of  the  meetings, 
discussions,  and  revisions,  the  intent  of 
the  Federal  agencies  and  interested 
parties  has  been  to  describe  working 
conditions  that  would  minimize  the  risk 
to  both  the  researcher  and  the 
environment  from  any  possible  harm  or 
adverse  effects  due  to  the  conduct  of 
research  involving  recombinant  DNA 
containing  organisms. 

On  June  24,  1994,  an  Environmental 
Assessment  of  Appendices  P  and  Q  was 
completed  by  the  NIH  and  USDA,  and 
there  was  a  finding  of  no  significant 
impact.  Copies  of  the  Environmental 
Assessment  are  available  from  the  Office 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31,  room  4B11,  Bethesda.  Marvland 
20892,  (301)  496-9838. 

The  actions  are  detailed  in  Section 
II— Summary  of  Actions.  I  accept  these 
recommendations,  and  the  NIH 
Guidelines  will  be  amended 
accordingly. 

B.  Amendment  to  Sections  I-C-l-b-(2) 
and  Deletion  of  Section  III-A-2  of  the 
NIH  Guidelines  Regarding  Deliberate 
Release 


On  December  6,  1990,  the  RAC 
Planning  Subcommittee  recommended 
that  the  requirement  for  RAC  review  of 
experiments  involving  deliberate 
environmental  release  of  organisms 
containing  recombinant  DNA  be 
eliminated  from  the  NIH  Guidelines. 
This  recommendation  reflects  the  fact 
that  the  Federal  regulatory  agencies,  the 
USDA,  and  the  Environmental 
Protection  Agency  (EPA),  are 
responsible  for  the  review  and  approval 
of  environmental  release  experiments. 
The  proposed  amendment  was 
published  for  public  comment  in  the 
Federal  Register  on  April  29, 1991  (56 
FR  19776).  The  RAC  reviewed  and 
recommended  approval  of  the  proposed 
amendment  at  its  May  30-31,  1991, 
meeting. 

The  actions  are  detailed  in  Section 
II — Summary  of  Actions.  I  accept  these 
recommendations,  and  the  NIH 
Guidelines  will  be  amended 
accordingly. 


C.  Amendments  to  Sections  I.  Ill,  IV, 
and  V,  and  Appendix  M  of  the  NIH 
Guidelines  Regarding  NIH/ORDA 
Review  and  Approval  of  Certain 
Categories  of  Human  Gene  Transfer 
Experiments  That  Qualify  for  the 
Accelerated  Review  Process 

On  December  3, 1993.  and  March  3- 
4,  1994,  the  Working  Group  on 
Accelerated  Review  Protocols  presented 
an  overview  of  the  proposed 
amendments  to  the  NIH  Guidelines.  The 
proposed  amendments  will:  (1) 
Establish  an  accelerated  review  process 
for  certain  categories  of  human  gene 
transfer  experiments,  (2)  allow  the  NIH/ 
Office  of  Recombinant  DNA  Activities 
to  assign  the  appropriate  review 
category  to  all  human  gene  transfer 
proposals  that  are  submitted  in 
compliance  with  the  NIH  Guidelines,  (3) 
allow  the  NIH/Office  of  Re<;ombinant 
DNA  Activities  to  approve  those 
categories  of  human  gene  transfer 
experiments  that  qualify  for  the 
accelerated  review  process  in 
consultation  with  the  Chair  and  one  or 
more  RAC  members,  as  necessary,  and 
(4)  exempt  certain  experiments 
involving  the  transfer  of  recombinant 
DNA  or  DNA  or  RNA  derived  from 
recombinant  DNA  into  one  or  more 
human  subjects  which  are  not  covered 
by  Section  V-U.  All  human  gene 
transfer  experiments  approved  by  the 
NIH/Office  of  Recombinant  DNA 
Activities  through  the  accelerated 
review  process  will  be  provided  in  a 
report  by  the  RAC  Chair  at  the  next 
regularly  scheduled  RAC  meeting  and 
will  be  included  in  the  list  of  approved 
experiments  which  is  available  from  the 
Office  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31,  Room  4B11,  Bethesda,  Maryland 
20892, (301)  496-9838. 

The  proposed  amendments  were 
published  for  public  comment  in  the 
Federal  Register  on  November  9,  1993 
(58  FR  59612)  and  February  11.  1994  (59 
FR  6702).  The  RAC  reviewed  and 
unanimously  recommended  approval  of 
the  proposed  amendments  at  its  March 
3-4,  1994,  meeting. 

The  actions  are  detailed  in  Section 
II— Summary  of  Actions.  I  accept  the.se 
recommendations,  and  the  NIH 
Guidelines  will  be  amended 
accordingly. 

D.  Amendments  to  Section  V-U  of  the 
NIH  Guidelines  Regarding  Recombinant 
DNA  Vaccines 

On  March  3, 1994.  the  Working  Group 
on  Vaccines  presented  an  overview  of 
the  proposed  amendment  to  the  footnote 
in  Section  V-U.  The  proposed 
amendment  will  define  those  categories 


of  experiments  involving  the 
administration  of  recombinant  DNA 
vaccines  that  are  exempt  from  RAC 
review  and  NIH  and  Institutional 
Biosafety  Committee  approval. 

The  proposed  amendment  was 
published  for  public  comments  in  the 
Federal  Register  on  February  11,  1994 
(59  FR  6702),  The  proposed  amendment 
was  revised  by  the  RAC  at  its  March  3- 
4, 1994,  meeting.  The  revised 
amendment  was  unanimously 
approved. 

The  action  is  detailed  in  Section  11— 
Summary  of  Actions.  I  accept  this 
recommendation,  and  the  NIH 
Guidelines  will  be  amended 
accordingly. 

II.  Summary  of  Actions 

A.  Amendment  to  Section  I.  Scope  of 
the  NIH  Guidelines 

The  amended  version  of  Section  I 
reads  as  follows: 

Section  I.  Scope  of  the  NIH  Guidelines 
Sec:tion  I-A.  Purpose 

The  purpose  of  the  NIH  Guidelines  is 
to  specify  practices  for  constructing  and 
handling:  (i)  Recombinant 
deoxyribonucleic  acid  (DNA)  molecules, 
and  (ii)  organisms  and  viruses 
containing  recombinant  DNA 
molecules. 

Section  I-A-1.  Any  recombinant  DNA 
experiment,  which  according  to  the  NIH 
Guidelines  requires  approval  by  the 
NIH,  must  be  submitted  to  the  NIH  or 
to  another  Federal  agency  that  has 
jurisdiction  for  review  and  approval. 
Once  approval,  or  other  applicable 
clearances,  has  been  obtained  from  a 
Federal  agency  other  than  the  NIH 
(whether  the  experiment  is  referred  to 
that  agency  by  the  NIH  or  sent  directly 
there  by  the  submitter),  the  experiment 
may  proceed  without  the  necessity  for 
NUi  review  or  approval  (see  exceptions 
in  SfcctFons  I-A-2  and  I-A-3). 

Section  I-A-2.  Certain  experiments 
th'it  i;;volve  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects  (see  Section  V- 
U)  shall  be  considered  Major  Actions 
(see  Section  IV-C-l-b-(l)),  and  shall 
require  RAC  review  and  NIH  Director 
approval,  if  determined  by  NIH/ORDA 
in  consultation  with  the  RAC  Chair  and/ 
or  one  or  more  RAC  members,  as 
necessary,  to:  (i)  Represent  novel 
characteristics  (e.g.,  target  disease  or 
vector),  (ii)  represent  an  uncertain 
degree  of  risk  to  human  health  or  the 
environment,  or  (iii)  contain 
information  determined  to  require 
further  public  review  (see  S«;tion  III- 
A-2). 
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Section  I-A-3.  Ex  >eriments  involving 
the  transfer  of  reconr  binant  DNA  to  one 
or  more  human  subjfcts  that  are  not 
considered  under  Sejction  III-A-2  may 
qualifj'  for  Accelerated  Review  (see 
Section  III-B-2  and  Appendix  M-V) 
and  will  be  considered  as  Minor  Actions 
(see  Section  IV-C-l-t  -(2)-(a)).  Actions 
that  qualify  for  Acce  erated  Review  will 
be  reviewed  and  approved  by  NIH/ 
ORDA  in  consultation  with  the  RAC 
Chair  and/or  one  or  more  RAC 
members,  as  necessary. 

Certain  experiments  involving  the 
transfer  of  recombini  int  DNA  or  DNA  or 
RNA  derived  from  re  combinant  DNA 
into  one  or  more  hur  lan  subjects  (see 
Section  V-U)  may  b^  considered  exempt 
from  RAC  and/or  NIh/ORDA  review 
and/or  NIH  Director  approval  and  only 
require  registration  v  'ith  NIH/ORDA 
(see  Section  III-C-7) 

Section  I-B.  Definition  of  Recombinant 
DNA  Molecules 

In  the  context  of  tl:  e  NIH  Guidelines, 
recombinant  DNA  m  jlecules  are 
defined  as  either:  (i)  vlolecules  that  are 
constructed  outside  living  cells  by 
joining  natural  or  synthetic  DNA 
segments  to  DNA  moflecules  that  can 
replicate  in  a  living  cell,  or  (ii) 
molecules  that  result  from  the 
replication  of  those  c  escribed  in  (i) 
above. 

Synthetic  DNA  seg  ments  which  are 
likely  to  yield  a  potei  rtially  harmful 
polynucleotide  or  po  ypeptide  (e.g.,  a 
toxin  or  a  pharmacol  Jgically  active 
agent)  are  considerec  as  equivalent  to 
their  natural  DNA  counterpart.  If  the 
synthetic  DNA  segm(  nt  is  not  expressed 


in  vivo  as  a  biologica 


poljTiucleotide  or  po  ypeptide  product, 
it  is  exempt  from  the  NIH  Guidelines. 

Genomic  DNA  of  p  ants  and  bacteria 
that  have  acquired  a  ransposable 
element,  even  if  the  1  itter  was  donated 
from  a  recombinant  \  ector  no  longer 
present,  are  not  subje  ct  to  the  NIH 
Guidelines  unless  th( 
contains  recombinan 


Section  I-C.  General 


Section  I-C-1. 
are  applicable  to: 

Section  I-C-l-a.  Al 
research  within  the  I 
or  its  territories  that 
sponsored  by  an 
any  support  for 
research  from  the  Nil  [ 
research  performed 
An  individual  who 
research  involving 
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responsibilities  assi 
Guidelines. 


Applicability 
ThelNIH  Guidelines 


ly  active 
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DNA. 


recombinant  DNA 
nited  States  (U.S.) 
conducted  at  or 
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c^rectly  by  the  NIH. 
support  for 
recombinant  DNA 
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Section  I-C-l-b.  All  recombinant  DNA 
research  performed  abroad:  Specifically: 

Section  I-C-l-b-(l).  Research 
supported  by  NIH  funds. 

Section  I-C-l-b-{2).  If  they  involve 
testing  in  humans  of  materials 
containing  recombinant  DNA  developed 
with  NIH  funds  and  if  the  institution 
that  developed  those  materials  sponsors 
or  participates  in  those  projects. 
Participation  includes  research 
collaboration  or  contractual  agreements, 
not  mere  provision  of  research 
materials. 

Section  I-C-l-b-{3).  If  the  host  country 
has  established  rules  for  the  conduct  of 
recombinant  DNA  research,  then  the 
research  must  be  in  compliance  with 
those  rules.  If  the  host  country  does  not 
have  such  rules,  the  proposed  research 
must  be  reviewed  and  approved  by  an 
NIH-approved  Institutional  Biosafety 
Committee  or  equivalent  review  body 
and  accepted  in  writing  by  an 
appropriate  national  governmental 
authority  of  the  host  country.  The  safety 
practices  that  are  employed  abroad  must 
be  reasonably  consistent  with  the  NIH 
Guidelines. 

Section  I-D.  General  Definitions 

The  following  terms,  which  are  used 
throughout  the  NIH  Guidelines,  are 
defined  as  follows: 

Section  I-D-1.  An  'institution'  is  any 
public  or  private  entity  (including 
Federal,  state,  and  local  government 
agencies). 

Section  I-D-2.  An  'Institutional 
Biosafety  Committee'  is  a  committee 
that:  (i)  meets  the  requirements  for 
membership  specified  in  Section  IV-B- 
2,  and  (ii)  reviews,  approves,  and 
oversees  projects  in  accordance  with  the 
responsibilities  defined  in  Section  IV-B- 
2. 

Section  I-D-3.  The  'Office  of 
Recombinant  DNA  Activities  (ORDA)'  is 
the  office  within  the  NIH  that  is 
responsible  for:  (i)  Reviewing  and 
coordinating  all  activities  relating  to  the 
NIH  Guidelines,  and  (ii)  performing 
other  duties  as  defined  in  Section  IV-C- 
3. 

Section  I-D— 4.  The  'Recombinant 
DNA  Advisory  Committee'  is  the  public 
advisory  committee  that  advises  the 
Department  of  Health  and  Human 
Services  (DHHS)  Secretary,  the  DHHS 
Assistant  Secretary  for  Health,  and  the 
NIH  Director  concerning  recombinant 
DNA  research.  The  RAC  shall  be 
constituted  as  specified  in  Section  IV-C- 
2. 

Section  I-D-5.  The  'NIH  Director"  is 
the  Director  of  the  National  Institutes  of 
Health,  or  any  other  officer  or  employee 
of  NIH  to  whom  authority  has  been 
delegated. 


Section  I-D-6.  'Deliberate  release'  is 
defined  as  a  planned  introduction  of 
recombinant  DNA-containing 
microorganisms,  plants,  or  animals  into 
the  environment. 

B.  Amendment  to  Section  II, 
Containment,  of  the  NIH  Guidelines 

The  amended  version  of  Section  II 
reads  as  follows: 

Section  II.  Containment 

Effective  biological  safety  programs 
have  been  operative  in  a  variety  of 
laboratories  for  many  years. 
Considerable  information  already  exists 
about  the  design  of  physical 
containment  facilities  and  selection  of 
laboratory  procedures  applicable  to 
organisms  carrying  recombinant  DNA 
(see  Section  V-A).  The  existing 
programs  rely  upon  mechanisms  that 
can  be  divided  into  two  categories:  (ij  A 
set  of  standard  practices  that  are 
generally  used  in  microbiological 
laboratories;  and  (ii)  special  procedures, 
equipment,  and  laboratory  installations 
that  provide  physical  barriers  that  are 
applied  in  varying  degrees  according  to 
the  estimated  biohazard.  Four  biosafety 
levels  are  described  in  Appendix  G. 
These  biosafety  levels  consist  of 
combinations  of  laboratory  practices 
and  techniques,  safety  equipment,  and 
laboratory  facilities  appropriate  for  the 
operations  performed  and  are  based  on 
the  potential  hazards  imposed  by  the 
agents  used  and  for  the  laboratory 
function  and  activity.  Biosafety  Level  4 
provides  the  most  stringent  containment 
conditions,  Biosafety  Level  1  the  least 
stringent. 

Experiments  involving  recombinant 
DNA  lend  themselves  to  a  third 
containment  mechanism,  namely,  the 
application  of  highly  specific  biological 
barriers.  Natural  barriers  exist  that  limit 
either:  (i)  The  infectivity  of  a  vector  or 
vehicle  (plasmid  or  virus)  for  specific 
hosts,  or  (ii)  its  dissemination  and 
survival  in  the  environment.  Vectors, 
which  provide  the  means  for 
recombinant  DNA  and/or  host  cell 
replication,  can  be  genetically  designed 
to  decrease,  by  many  orders  of 
magnitude,  the  probability  of 
dissemination  of  recombinant  DNA 
outside  the  laboratory  (see  Appendix  I). 

Since  these  three  means  of 
containment  are  complementary, 
different  levels  of  containment  can  be 
established  that  apply  various 
combinations  of  the  physical  and 
biological  barriers  along  with  a  constant 
use  of  standard  practices.  Categories  of 
containment  are  considered  separately 
in  order  that  such  combinations  can  be 
conveniently  expressed  in  the  NIH 
Guidelines. 


Physical  containment  conditions  j 

within  laboratories,  described  in  j 

Appendix  G,  may  not  always  be  \ 

appropriate  for  all  organisms  because  of  i 

their  physical  size,  the  number  of  j 

organisms  needed  for  an  experiment,  or  e 

the  particular  growth  requirements  of  i 

the  organism.  Likewise,  biological  i 

containment  for  microorganisms.  e 

described  in  Appendix  1  may  not  be  I 

appropriate  for  all  organisms,  f 

particularly  higher  eukaryotic  v 

organisms.  However,  significant  I 

information  exists  about  the  design  of  I 

research  facilities  and  experimental  J 

procedures  that  are  applicable  to  g 

organisms  containing  recombinant  DNA  a 

that  is  either  integrated  into  the  genome  c 

or  into  microorganisms  associated  with  F 
the  higher  organism  as  a  symbiont, 

pathogen,  or  other  relationship.  This  ^ 

information  describes  facilities  for  ^ 

physical  containment  of  organisms  used  *- 
in  non-traditional  laboratory  settings 
and  special  practices  for  limiting  or 
excluding  the  unwanted  establishment, 
transfer  of  genetic  information,  and 
dissemination  of  organisms  beyond  the 
intended  location,  based  on  both 
physical  and  biological  containment  . 
principles.  Research  conducted  in 
accordance  with  these  conditions 
effectively  confines  the  organism. 

For  research  involving  plants,  four 

biosafety  levels  (BLl-P  through  BL4-P)  * 

are  described  in  Appendix  P.  BLl-P  is  jj 

designed  to  provide  a  moderate  level  of  j 

containment  for  experiments  for  which  jl 

there  is  convincing  biologica]  evidence  _, 
that  precludes  the  possibility  of 

survival,  transfer,  or  dissemination  of  ^ 

recombinant  DNA  into  the  environment,  i,, 

or  in  which  there  is  no  recognizable  and  p, 

predictable  risk  to  the  environment  in  •  jj 

the  event  of  accidental  release.  BL2-P  is  „ 

designed  to  provide  a  greater  level  of  g, 

containment  for  experiments  involving  p, 

plants  and  certain  associated  organisms  xj 

in  which  there  is  a  recognized  fg 

possibility  of  survival,  transmission,  or  a> 

dissemination  of  recombinant  DNA  gi 

containing  organisms,  but  the  (^ 

consequence  of  such  an  inadvertent  (}, 

release  has  a  predictably  minimal  fo 

biological  impact.  BL3-P  and  BL4-P  ai 

describe  additional  containment  yg 
conditions  for  research  with  plants  and 

certain  pathogens  and  other  organisms  w 

that  require  special  containment  cc 

because  of  their  recognized  potential  for  pi 

significant  detrimental  impact  on  ar 

managed  or  natural  ecosystems.  BLl-P  w 

relies  upon  accepted  scientific  practices  n( 

for  conducting  research  in  most  ar 

ordinary  greenhouse  or  growth  chamber  pi 

facilities  and  incorporates  accepted  ex 

procedures  for  good  pest  control  and  di 

cuhural  practices.  BLl-P  facilities  and  wi 
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Physical  containment  conditions 
within  laboratories,  described  in 
Appendix  G,  may  not  always  be 
appropriate  for  all  organisms  because  of 
their  physical  size,  the  number  of 
organisms  needed  for  an  experiment,  or 
the  particular  growth  requirements  of 
the  organism.  Likewise,  biological 
containment  for  microorganisms, 
described  in  Appendix  I  may  not  be 
appropriate  for  all  organisms, 
particularly  higher  eukaryotic 
organisms.  However,  significant 
information  exists  about  the  design  of 
research  facilities  and  experimental 
procedures  that  are  applicable  to 
organisms  containing  recombinant  DNA 
thai  is  either  integrated  into  the  genome 
or  into  microorganisms  associated  with 
the  higher  organism  as  a  symbiont, 
pathogen,  or  other  relationship.  This 
information  describes  facilities  for 
physical  containment  of  organisms  used 
in  non-traditional  laboratory  settings 
and  special  practices  for  Hmiting  or 
excluding  the  unwanted  establishment, 
transfer  of  genetic  information,  and 
dissemination  of  organisms  beyond  the 
intended  location,  based  on  both 
physical  and  biological  containment  . 
principles.  Research  conducted  in 
accordance  with  these  conditions 
effectively  confines  the  organism. 

For  research  involving  plants,  four 
biosafety  levels  (BLl-P  through  BL4-P) 
.  are  described  in  Appendix  P.  BLl-P  is 
designed  to  provide  a  moderate  level  of 
containment  for  experiments  for  which 
there  is  convincing  biological  evidence 
that  precludes  the  possibility  of 
survival,  transfer,  or  dissemination  of 
recombinant  DNA  into  the  environment, 
or  in  which  there  is  no  recognizable  and 
predictable  risk  to  the  environment  in  • 
the  event  of  accidental  release.  BL2-P  is 
designed  to  provide  a  greater  level  of 
containment  for  experiments  involving 
plants  and  cgrtain  associated  organisms 
in  which  there  is  a  recognized 
possibility  of  survival,  transmission,  or 
dissemination  of  recombinant  DNA 
containing  organisms,  but  the 
consequence  of  such  an  inadvertent 
release  has  a  predictably  minimal 
biological  impact.  BL3-P  and  BL4-P 
describe  additional  containment 
conditions  for  research  with  plants  and 
certain  pathogens  and  other  organisms 
that  require  special  containment 
because  of  their  recognized  potential  for 
significant  detrimental  impact  on 
managed  or  natural  ecosystems.  BLl-P 
relies  upon  accepted  scientific  practices 
for  conducting  research  in  most 
ordinary  greenhouse  or  growth  chamber 
facilities  and  incorporates  accepted 
procedures  for  good  pest  control  and 
cultural  practices.  BLl-P  facilities  and 


procedures  provide  a  modified  and 
protected  environment  for  the 
propagation  of  plants  and 
microorganisms  associated  with  the 
plants  and  a  degree  of  containment  that 
adequately  controls  the  potential  for 
release  of  biologically  viable  plants, 
plant  parts,  and  microorganisms 
associated  with  them.  BL2-P  and  BL3- 
P  rely  upon  accepted  scientific  practices 
for  conducting  research  in  greenhouses 
with  organisms  infecting  or  infesting 
plants  in  a  manner  that  minimizes  or 
prevents  inadvertent  contamination  of 
plants  within  or  surrounding  the 
greenhouse.  BL4-P  describes  facilities 
and  practices  known  to  provide 
containment  of  certain  exotic  plant 
pathogens. 

For  research  involving  animals,  which 
are  of  a  size  or  have  growth 
requirements  that  preclude  the  use  of 
conventional  primary  containment 
systems  used  for  small  laboratory 
animals,  four  biosafety  levels  (BLl-N 
through  BL4-N)  are  described  in 
Appendix  Q.  BLl-N  describes 
containment  for  animals  that  have  been 
modified  by  stable  introduction  of 
recombinant  DNA,  or  DNA  derived 
therefrom,  into  the  germ-line  (transgenic 
animals)  and  experiments  involving 
viable  recombinant  DNA-modified 
microorganisms  and  is  designed  to 
eliminate  the  possibility  of  sexual 
transmission  of  the  modified  genome  or 
transmission  of  recombinant  DNA- 
derived  viruses  known  to  be  transmitted 
from  animal  parent  to  offspring  only  by 
sexual  reproduction.  Procedures, 
practices,  and  facilities  follow  classical 
methods  of  avoiding  genetic  exchange 
between  animals.  BL2-N  describes 
containment  which  is  used  for 
transgenic  animals  associated  with 
recombinant  DNA-derived  organisms 
and  is  designed  to  eliminate  the 
possibility  of  vertical  or  horizontal 
transmission.  Procedures,  practices,  and 
facilities  follow  classical  methods  of 
avoiding  genetic  exchange  between 
animals  or  controHing  arthropfld 
transmission.  BL3-N  and  BL4-N 
describe  higher  levels  of  containment 
for  research  with  certain  transgenic 
animals  involving  agents  which  pose 
recognized  hazard. 

In  constructing  the  NIH  Guidelines,  it 
was  necessary  to  define  boundary 
conditions  for  the  different  levels  of 
physical  and  biological  containment 
and  for  the  classes  of  experiments  to 
which  they  apply.  These  definitions  do 
not  take  into  account  all  existing  and 
anticipated  information  on  special 
procedures  that  will  allow  particular 
experiments  to  be  conducted  under 
different  conditions  than  indicated  here 
without  affecting  risk.  Individual 


investigators  and  Institutional  Biosafety 
Committees  are  urged  to  devise  simple 
and  more  effective  containment 
procedures  and  to  submit  recommended 
changes  in  the  NIH  Guidelines  to  permit 
the  use  of  these  procedures." 

C.  Amendment  to  Section  III, 
Experiments  Covered  by  the  NIH 
Guidelines 

The  previous  version  of  Section  Ill-A- 
2  will  be  deleted  as  follows: 

Section  IIl-A-2.  Deliberate  release 
into  the  environment  of  any  organism 
containing  recombinant  DNA  except 
those  listed  below.  The  term  'deliberate 
release'  is  defined  as  a  planned 
introduction  of  recombinant  DNA- 
containing  microorganisms,  plants,  or 
animals  into  the  environment. 

Section  III-A-2-a.  Introduction 
conducted  under  conditions  considered 
to  be  accepted  scientific  practices  in 
which  there  is  adequate  evidence  of 
biological  and/or  physical  control  of  the 
recombinant  DNA-containing 
organisms.  The  nature  of  such  evidence 
is  described  in  Appendix  L. 

Section  in-A-2-b.  Deletion  derivatives 
and  single  base  changes  not  otherwise 
covered  by  the  NIH  Guidelines. 

Section  III-A-2-c.  For 
extrachromosomal  elements  and 
microorganisms  (including  viruses), 
rearrangements  and  amplifications 
within  a  single  genome.  Rearrangements 
involving  the  introduction  of  DNA  from 
different  strains  of  the  same  species 
would  not  be  covered  by  this 
exemption." 

■  The  amended  version  of  Section  III 
reads  as  follows: 

Section  III.  Experiments  Covered  by 
the  NIH  Guidelines. 

This  section  describes  five  categories 
of  experiments  involving  recombinant 
DNA:  (i)  Those  that  require  RAC  review 
and  NIH  and  Institutional  Biosafety 
Committee  approval  before  initiation 
(see  Section  III-A).  (ii)  those  that  require 
NIH/ORDA  and  Institutional  Biosafety 
Committee  approval  before  initiation 
(see  Section  Ill-B);  (iii)  those  that  require 
Institutional  Biosafety  Committee 
approval  before  initiation  (see  Section 
III-C),  (iv)  those  that  require 
Institutional  Biosafety  Committee 
notification  simultaneous  with 
initiation  (see  Section  III-D).  and  (v) 
those  that  are  exempt  from  the  NIH 
Guidelines  (see  Section  III-E). 

Note:  If  an  experiment  falls  into  either 
Section  III-A  or  Section  Ill-B  and  one  of  the 
other  categories,  the  rules  pertaining  to 
Section  Ill-A  or  Section  Ill-B  shall  t>e 
followed.  If  an  experiment  falls  into  Section 
III-E  and  into  either  Sections  III-C  or  lll-D 
categories  as  well,  the  experiment  is 
considered  exempt  from  the  NIH  Guideirn-^-- 
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Any  change  in  co  itainment  level, 
which  is  different  fflom  those  specified 
in  the  NIH  Guidelines,  may  not  be 
initiated  without  th  >  express  approval 
of  NIH/ORDA  (see  I  linor  Actions. 
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to  preempt  any  other  required  review  or 
approval  of  experiments  with  one  or 
more  human  subjects.  Relevant 
Institutional  Biosafety  Committee  and 
Institutional  Review  Board  reviews  and 
approvals  of  the  proposal  should  be 
completed  before  submission  to  NIH. 
Certain  experiments  involving 
deliberate  transfer  of  recombinant  DNA 
or  DNA  or  RNA  derived  from 
recombinant  DNA  into  one  or  more 
human  subjects  may  qualify  for  the 
Accelerated  Review  process  (see  Section 
III-B-2).  Certain  categories  of 
experiments  involving  the  deliberate 
transfer  of  recombinant  DNA  or  DNA  or 
RNA  derived  from  recombinant  DNA 
into  one  or  more  human  subjects  and 
that  are  not  covered  by  Section  V-U, 
may  be  considered  e.xempt  from  RAC 
and/or  NIH/ORDA  review  and/or  NIH 
Director  approval  and  only  require 
registration  with  NIH/ORDA  (see 
Section  III-C-7). 

Section  III-B.  Experiments  That  Require 
NIH/ORDA  and  Institutional  Biosafety 
Committee  Approval  Before  Initiation 

Section  III-B-l.  Experiments  Involving 
the  Cloning  of  Toxin  Molecules  with 
LD50  of  Less  Than  100  Nanograms  per 
Kilogram  Body  Weight 

Deliberate  formation  of  recombinant 
DNA  containing  genes  for  the 
biosynthesis  of  toxin  molecules  lethal 
for  vertebrates  at  an  LD50  of  less  than 
100  nanograms  per  kilogram  body 
weight  (e.g.,  microbial  toxins  such  as 
the  botulinum  toxins,  tetanus  toxin, 
diphtheria  toxin,  and  Shigella 
dysenteriae  neurotoxin).  Specific 
approval  has  been  given  for  the  cloning 
in  Escherichia  coli  K-12  of  DNA 
containing  genes  coding  for  the 
biosynthesis  of  toxic  molecules  which 
are  lethal  to  vertebrates  at  100 
nanograms  to  100  micrograms  per 
kilogram  body  weight.  Specific 
experimetits  already  approved  under 
this  section  may  be  obtained  from  the 
Office  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31.  Room  4B11,  Bethesda,  Maryland 
20892.  (301)  496-9838. 

Section  III-B-l-(a).  Experiments  in 
this  category'  cannot  be  initiated  without 
submission  of  relevant  information  on 
the  proposed  experiment  to  NIH/ORDA. 
The  containment  conditions  for  such 
experiments  will  be  determined  by  NIH/ 
ORDA  in  consultation  with  ad  hoc 
experts.  Such  experiments  require 
Institutional  Biosafety  Committee 
approval  before  initiation  (see  Section 
IV-B-2-b-{l)). 


Section  III-B-2.  Accelerated  Review  of 
Human  Gene  Transfer  Experiments 

As  determined  by  NIH/ORDA,  in 
consultation  with  the  RAC  Chair  and 
one  or  more  RAC  members,  as 
necessary,  certain  categories  of  human 
gene  transfer  experiments  may  be 
considered  as  Minor  Actions  and 
qualify  for  Accelerated  Review  and 
approval  (see  Section  IV-C-l-b-{2)-{a), 
Appendix  M-III-A,  and  Appendix  M- 
V).  The  RAC  Chair  will  present  a  report 
of  all  NIH/ORDA  approved  human  gene 
transfer  protocols  at  the  next  regularly 
scheduled  RAC  meeting.  If  NIH/ORDA 
determines  that  an  experiment  does  not 
qualify  for  the  Accelerated  Review 
process,  the  Principal  Investigator  must 
submit  the  proposal  for  full  RAC  review 
>  8  weeks  prior  to  the  next  scheduled 
RAC  meeting  (See  Section  III-A-2). 

Section  III-B-3.  Minor  Modifications  to 
Human  Gene  Transfer  Experiments 

A  minor  modification  in  a  human 
gene  transfer  protocol  is  a  modification 
that  does  not  significantly  alter  the  basic 
design  of  the  protocol  and  that  does  not 
increase  risk  to  human  subjects  or  the 
environment.  After  approval  has  been 
obtained  by  the  relevant  Institutional 
Biosafety  Committee  and  Institutional 
Review  Board,  NIH/ORDA  will  consider 
the  change  in  consultation  with  the  RAC 
Chair  and  one  or  more  RAC  members, 
as  necessary.  Submit  minor 
modifications  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31,  Room 
4B11,  Bethesda.  Maryland  20892.  (301) 
496-9838.  The  RAC  Chair  will  provide 
a  report  on  any  such  approvals  at  the 
next  regularly  scheduled  RAC  meeting. 

Section  III-C.  Experiments  That  Require 
Institutional  Biosafety  Committee 
Approval  Before  Initiation 

Prior  to  the  initiation  of  an 
experiment  that  falls  into  this  categor)', 
the  Principal  Investigator  must  submit  a 
registration  document  to  the 
Institutional  Biosafety  Committee  which 
contains  the  following  information:  (i) 
The  source(s)  of  DNA;  (ii)  the  nature  of 
the  inserted  DNA  sequences;  (iii)  the 
host(s)  and  vectors)  to  be  used;  (iv)  if 
an  attempt  will  be  made  to  obtain 
expression  of  a  foreign  gene,  and  if  so, 
indicate  the  protein  that  wall  be 
produced;  and  (v)  the  containment 
conditions  that  will  be  implemented  as 
specified  in  the  NIH  Guidelines.  For 
experiments  in  this  category,  the 
registration  document  shall  be  dated, 
signed  by  the  Principal  Investigator,  and 
filed  with  the  Institutional  Biosafety 
Committee.  The  Institutional  Biosafety 
Committee  shall  review  and  approve  all 


experiments  in  this  category  prior  to 
their  initiation.  Requests  to  decrease  the 
level  of  containment  specified  for 
experiments  in  this  category  will  be 
considered  by  NIH  (see  Section  IV-C-1- 
b-{2Hc)). 

Section  III-C-1.  Experiments  Using 
Human  or  Animal  Pathogens  (Class  2, 
Class  3,  Class  4,  or  Qass  5  Agents  (See 
Section  V-A)  as  Host- Vector  Systems 

Section  III-C-1-a.  Experiments 
involving  the  introduction  of 
recombinant  DNA  into  Class  2  agents 
shall  be  conducted  at  Biosafety  Level 
(BL)  2  containment.  Experiments  with 
such  agents  shall  be  conducted  with 
whole  animals  at  BL2  or  BL2-N 
(Animals)  contairmient. 

Section  III-C-1-b.  Experiments 
involving  the  introduction  of 
recombinant  DNA  into  Class  3  agents 
shall  be  conducted  at  BL3  containment. 
Experiments  with  such  agents  shall  be 
conducted  with  whole  animals  at  BL3  or 
BL3-N  containment. 

Section  lU-C-l-c.  Experiments 
involving  the  introduction  of 
recombinant  DNA  into  Class  4  agents 
shall  be  conducted  at  BL4  containment. 
Experiments  with  such  agents  shall  be 
conducted  with  whole  animals  at  BL4  or 
BL4-N  containment. 

Section  III-C-1-d.  Containment 
conditions  for  experiments  involving 
the  introduction  of  recombinant  DNA 
into  Class  5  agents  shall  be  set  on  a  case- 
by-case  basis  following  NIH/ORDA 
review.  A  U.S.  Department  of 
Agriculture  permit  is  required  for  work 
with  Class  5  agents  (see  Sections  V-R 
and  V-T).  Experiments  with  such  agents 
shall  be  conducted  with  whole  animals 
at  BL4  or  BL4-N  containment. 

Section  III-C-2.  Experiments  in  Whjch 
DNA  From  Human  or  Animal  Pathogens 
(Class  2,  Class  3,  Class  4,  or  Class  5 
Agents  (See  Section  V-A)  is  Cloned  Into 
Nonpathogenic  Prokaryotic  or  Lower 
Eukarjotic  Host-Vector  Systems 

Section  III-G-2-a.  Experiments  in 
which  DNA  from  Class  2  or  Cla.ss  3 
agents  (see  Section  V-A)  is  transferred  . 
into  nonpathogenic  prokaryotes  or 
lower  eukaryotes  may  be  performed 
under  BL2  containment.  Experiments  i.-i 
which  DNA  from  Class  4  agents  is 
transferred  into  nonpathogenic 
prokaryotes  or  lower  eukarj-otes  may  be 
performed  under  BL2  containment  after 
demonstration  that  only  a  totally  and 
irreversibly  defective  fraction  of  the 
agent's  genome  is  present  in  a  given 
recombinant.  In  the  absence  of  such  a 
demonstration,  BL4  containment  shall 
be  used.  The  Institutional  Biosafety 
Committee  may  approve  the  specific 
lowering  of  containment  for  particular 


experiments  in  this  category  prior  to 
their  initiation.  Requests  to  decrease  the 
level  of  containment  specified  for 
experiments  in  this  category  will  be 
considered  by  NIH  (see  Section  IV-C-1- 
M2Hc)). 

Section  III-C-l.  Experiments  Using 
Human  or  Animal  Pathogens  (Class  2, 
Class  3,  Class  4,  or  Class  5  Agents  (See 
Section  V-A)  as  Host- Vector  Systems 

Section  III-C-1-a.  Experiments 
involving  the  introduction  of 
recombinant  DNA  into  Class  2  agents 
shall  be  conducted  at  Biosafety  Level 
(BL)  2  containment.  Experiments  with 
such  agents  shall  be  conducted  with 
whole  animals  at  BL2  or  B1.2-N 
(Animals)  containment. 

Section  Ill-C-l-b.  Experiments 
involving  the  introduction  of 
recombinant  DNA  into  Class  3  agents 
shall  be  conducted  at  BL3  containment. 
Experiments  with  such  agents  shall  be 
conducted  with  whole  animals  at  BL3  or 
BL3-N  containment. 

Section  III-C-1-c.  Experiments 
involving  the  introduction  of 
recombinant  DNA  into  Class  4  agents 
shall  be  conducted  at  BL4  containment. 
Experiments  with  such  agents  shall  be 
conducted  with  whole  animals  at  BL4  or 
BL4-N  containment. 

Section  III-C-1-d.  Containment 
conditions  for  experiments  involving 
the  introduction  of  recombinant  DNA 
info  Class  5  agents  shall  be  set  on  a  case- 
by-case  basis  following  NIH/ORDA 
review.  A  U.S.  Department  of 
Agricuhure  permit  is  required  for  work 
with  Class  5  agents  (see  Sections  V-R 
and  V-T).  Experiments  with  such  agents 
shall  be  conducted  with  whole  animals 
at  BL4  or  BL4-N  containment. 

Section  III-C-2.  Experiments  in  Whjch 
DNA  From  Human  or  Animal  Pathogens 
(Class  2,  Class  3,  Class  4,  or  Class  5 
Agents  (See  Section  V-A)  is  Cloned  Into 
Nonpathogenic  Prokaryotic  or  Lower 
Eukarj^otic  Host-Vector  Systems 

Section  III-G-2-a.  Experiments  in 
which  DNA  from  Class  2  or  Cla.ss  3 
agents  (see  S^tion  V-A)  is  transferred  - 
into  nonpathogenic  prokaryotes  or 
lower  eukaryotes  may  be  performed 
under  BL2  containment.  Experiments  in 
which  DNA  from  Class  4  agents  is 
transferred  into  nonpathogenic 
prokaryotes  or  lower  eukarj'otes  may  be 
performed  under  BL2  containment  after 
demonstration  that  only  a  totally  and 
irreversibly  defective  fraction  of  the 
agent's  genome  is  present  in  a  given 
recombinant.  In  the  absence  of  such  a 
demonstration,  BL4  containment  shall 
be  used.  The  Institutional  Biosafety 
Committee  may  approve  the  specific 
lowering  of  containment  for  particular 
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experiments  to  BLl.  Many  experiments 
in  this  category  are  exempt  from  the 
NIH  Guidelines  (see  Section  III-E). 
Experiments  involving  the  formation  of 
recombinant  DNA  for  certain  genes 
coding  for  molecules  toxic  for 
vertebrates  require  NIH/ORDA  approval 
(see  Section  III-B-1)  or  shall  be 
conducted  under  NIH  specified 
conditions  as  described  in  Appendix  F. 

Section  III-C-2-b.  Containment 
conditions  for  experiments  in  which 
DNA  from  Class  5  agents  is  transferred 
into  nonpathogenic  prokaryotes  or 
lower  eukaryotes  shall  be  determined  by 
NIH/ORDA  following  a  case-by-case 
review.  A  U.S.  Department  of 
Agriculture  permit  is  required  for  work 
with  Class  5  agents  (see  Sections  V-R 
and  V-T). 

Section  III-C-3.  Experiments  Involving 
the  Use  of  Infectious  Animal  or  Plant 
DNA  or  RNA  Viruses  or  Defective 
Animal  or  Plant  DNA  or  RNA  Viruses  in 
the  Presence  of  Helper  Virus  in  Tissue 
Cuhure  Systems 

Caution:  Special  care  should  be  used 
in  the  evaluation  of  containment  levels 
for  experiments  which  are  likely  to 
either  enhance  the  pathogenicity  (e.g., 
insertion  of  a  host  oncogene)  or  to 
e.\tend  the  host  range  (e.g..  introduction 
of  novel  control  elements)  of  viral 
vectors  under  conditions  that  permit  a 
productive  infection.  In  such  cases, 
serious  consideration  should  be  given  to 
increasing  physical  containment  by  at 
least  one  level. 

Note:  Recombinant  DNA  or  RNA  molecules 
derived  therefrom,  which  contain  Jess  than 
two-thirds  of  the  genome  of  any  eukaryotic 
virus  (all  viruses  from  a  single  Family  (see 
.Section  V-Q)  being  considered  identical  (see 
Section  V-S),  are  considered  defective  and 
may  be  used  in  the  absence  of  helper  under 
the  conditions  specified  in  Section  IIl-D-l. 

Section  III-C-3-a.  Experiments 
involving  the  use  of  infectious  or 
defective  Class  2  animal  viruses  (see 
Section  V-A.  Appendix  B-II,  and 
Appendix  B-II-E)  in  the  presence  of 
helper  virus  may  be  conducted  at  BL2. 

Section  III-C-3-b.  Experiments 
involving  the  use  of  infectious  or 
defective  Class  3  animal  viruses  (see 
Section  V-A  and  Appendix  B-III-D)  in 
the  presence  of  helper  virus  may  be 
conducted  at  BL3. 

Section  III-C-3-c.  Experiments 
involving  the  use  of  infectious  or 
defective  Class  4  animal  viruses  (.see 
Section  V-A  and  Appendix  B-IV-D)  in 
the  presence  of  helper  virus  mav  be 
cohducted  at  BL4. 

Section  lII-C-3-d.  Experiments 
involving  the  use  of  infectious  or 
defective  Class  5  viruses  (see  Section  V- 
A  and  Appendix  B-V)  in  the  presence 


of  helper  virus  shall  be  determined  on 
a  case-by-case  basis  following  NIH/ 
ORDA  review.  A  U.S.  Department  of 
Agriculture  permit  is  required  for  work 
with  Class  5  agents  (see  Sections  V-R 
and  V-T). 

Section  IIl-C-3-e.  Experiments 
involving  the  use  of  infectious  or 
defective  animal  or  plant  viruses  in  the 
presence  of  helper  virus  are  not  covered 
in  Sections  lII-C-3-a  through  III-C-3- 
d  and  may  be  conducted  at  BLl. 

Section  IIl-C-4.  Experiments  Involving 
Whole  Animals 

This  section  covers  experiments 
involving  whole  animals  in  which  the 
animal's  genome  has  been  altered  by 
stable  introduction  of  recombinant 
DNA,  or  DNA  derived  therefrom,  into 
the  germ-line  (transgenic  animals)  and 
experiments  involving  viable 
recombinant  DNA-mcxlified 
microorganisms  tested  on  whole 
animals.  For  the  latter,  other  than 
viruses  which  are  only  vertically 
transmitted,  the  experiments  may  not  be 
conducted  at  BLl-N  containment.  A 
minimum  containment  of  BL2  or  BL2- 
N  is  required. 

Caution— Special  care  should  be  used 
in  the  evaluation  of  containment 
conditions  for  some  experiments  with 
transgenic  animals.  For  example,  such 
experiments  might  lead  to  the  creation 
of  novel  mechanisms  or  increased 
transmission  of  a  recombinant  pathogen 
or  production  of  undesirable  traits  in 
the  host  animal.  In  such  cases,  serious 
consideration  should  be  given  to 
increasing  the  containment  conditions. 
Section  Ill-C-^-a.  Recombinant  DNA 
or  DNA  or  RNA  molecules  derived 
therefrom,  from  any  source  extept  for 
greater  than  two-thirds  of  eukaryotic 
viral  genome  may  be  transferred  to  ar.y 
non-human  vertebrate  or  any 
invertebrate  organism  and  propagated 
under  conditions  of  physical 
containment  comparable  to  BLl  or  BLl- 
N  and  appropriate  to  the  organism 
under  study  (see  Section  V-B). 

Animals  that  contain  sequences  from 
viral  vectors,  which  do  not  lead  to 
transmissible  infection  either  directly  or 
indirectly  as  a  result  of 
complementation  or  recom^jinalion  in 
animals,  may  be  propagated  under 
conditions  of  physical  containment 
comparable  to  BLl  or  BLl-N  and 
appropriate  to  the  organism  under 
study.  Experiments  involving  the 
introduction  of  other  sequences  from 
eukaryotic  viral  genomes  into  animals 
are  covered  under  Section  III-C-4-b. 
For  experiments  involving  recombinant 
DNA-modified  Class  2,  3,  4,  or  5 
organisms,  see  Section  V-A.  If  is 
important  that  the  ii.\cstigator 
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viruses  in  the  presence  of  their  specific 
arthropod  vectors,  that  have  the 
potential  of  being  serious  pathogens  of 
major  U.S.  crops. 

Section  III-C-5-d.  BL3-P 
containment  is  recommended  for 
experiments  involving  sequences 
encoding  potent  vertebrate  toxins 
introduced  into  plants  or  associated 
organisms.  Recombinant  DNA 
containing  genes  for  the  biosynthesis  of 
toxin  molecules  lethal  for  vertebrates  at 
an  LD.so  of  <100  nanograms  per  kilogram 
body  weight  fall  under  Section  III-B-1 
and  require  NIH/ORDA  and 
Institutional  Biosafety  Committee 
approval  before  initiation. 

Section  Ill-C-S-e.  BL3-P  or  BL2-P  + 
biological  containment  is  recommended 
for  experiments  with  microbial 
pathogens  of  insects  or  small  animals 
associated  with  plants  if  the 
recombinant  DNA-modified  organism 
has  a  recognized  potential  for  serious 
detrimental  impact  on  managed  or 
natural  ecosystems. 

Section  III-C-6.  Experiments  Involving 
More  than  10  Liters  of  Culture 

The  appropriate  containment  will  be 
decided'by  the  Institutional  Biosafety 
Commitfee.  Whe|«  appropriate. 
Appendix  K,  Physical  Containment  for 
Large  Scale  Uses  of  Organisms 
Containing  Recombinant  DNA 
Molecules,  shall  be  used.  Appendix  K 
describes  containment  conditions  Good 
Large  Scale  Practice  through  BL3-Large 
Scale. 

Section  III-C-7.  Human  Gene  Transfer 
Experiments  Not  Covered  bv  Sections 
III-A-2.  m-B-2.  UI-B-3.  and  Not 
Considered  Exempt  Under  Section  V-U 

Certain  experiments  involving  the 
transfer  of  recombinant  DNA  or  DNA  or 
RNA  derived  from  recombinant  DNA 
into  one  or  more  human  subjects  that 
are  not  covered  by  Sections  III-A-2,  III- 
B-2,  III-B-3,  and  that  are  not 
considered  exempt  under  Section  V-U 
must  be  registered  with  NIH/ORDA.  The 
relevant  Institutional  Biosafety 
Committee  and  Institutional  Review 
Board  must  review  and  approve  all 
experiments  in  this  category  prior  to 
their  initiation. 

Section  III-D.  Experiments  That  Require 
Institutional  Biosafety  Committee 
Notice  Simultaneous  With  Initiation 

.  Experiments  not  included  in  Sections 
III-A.  III-B.  III-C,  III-E.  and  their 
subsections  are  considered  in  Section 
III-D.  All  such  experiments  may  be 
conducted  at  BLl  containment.  For 
experiments  in  this  category,  a 
registration  document  (see  Section  III- 
C)  shall  be  dated  and  signed  by  the 


investigator  and  filed  with  the  local 
Institutional  Biosafety  Committee  at  the 
time  the  experiment  is  initiated.  The 
Institutional  Biosafety  Committee 
reviews  and  approves  all  such 
proposals,  but  Institutional  Biosafety 
Committee  review  and  approval  prior  to 
initiation  of  the  experiment  is  not 
required  (see  Section  IV-A).  For 
example,  experiments  in  which  all 
components  derived  from  non- 
pathogenic prokaryotes  and  non- 
pathogenic lower  eukaryotes  fall  under   - 
Section  III-D  and  may  be  conducted  at 
BLl  containment. 

Section  III-D-1.  Experiments  Involving 
the  Formation  of  Recombinant  DNA 
Molecules  Containing  No  More  Than 
Two-Thirds  of  the  Genome  of  Any 
Eukaryotic  Virus 

Recombinant  DNA  molecules 
containing  no  more  than  two-thirds  of 
the  genome  of  any  eukaryotic  virus  (all 
viruses  from  a  single  Family  (see 
Section  V-QJ  being  considered  identical 
(see  Section  V-S))  may  be  propagated 
and  maintained  in  cells  in  tissue  culture 
using  BLl  containment.  For  such 
experiments,  it  must  be  demonstrated 
that  the  cells  lack  helper  virus  for  the 
specific  Families  of  defective  viruses 
being  used.  If  helper  virus  is  present, 
procedures  specified  under  Section  III- 
C-3  should  be  used.  The  DNA  may 
contain  fragments  of  the  genome  of 
viruses  from  more  than  one  Family  but 
each  fragment  shall  be  less  than  two- 
thirds  of  a  genome. 

Section  III-D-2.  Experiments  Involving 
Whole  Plants 

This  .section  covers  experiments 
involving  recombinant  DNA-modified 
whole  plants,  and/or  experiments 
involving  recombinant  DNA-modified 
organisms  associated  with  whole  plants, 
except  those  that  fall  under  Section  III- 
A.  III-B.  m-C,  or  HI-E.  It  should  be 
emphasized  that  knowledge  of  the  " 
organisms  and  judgment  based  on 
accepted  scientific  practices  should  be 
used  in  all  cases  in  selecting  the 
appropriate  level  of  containment.  For 
example,  if  the  genetic  modification  has 
the  objective  of  increasing  pathogenicity 
or  converting  a  non-pathogenic 
organism  into  a  pathogen,  then  a  higher 
level  of  containment  may  be  appropriate 
depending  on  the  organism,  its  mode  of 
dissemination,  and  its  target  organisms. 
By  contrast,  a  lower  level  of 
containment  may  be  appropriate  for 
small  animals  associated  with  many 
types  of  recombinant  DNA-modified 
plants. 

Section  III-D-"2-a.  BLl-P  is 
recommended  for  all  experiments  with 
recombinant  D.NA-containing  plants  and 


plant-associated  microorganisms  not 
covered  in  Section  III-D-2 -b  or  other 
sections  of  the  NIH  Guidelines. 
Examples  of  such  exp>eriments  are  those 
involving  recombinant  DNA-modified  . 
plants  that  are  not  noxious  weeds  or 
that  cannot  interbreed  with  noxious 
weeds  in  the  immediate  geographic 
area,  and  experiments  involving  whole 
plants  and  recombinant  DNA-modified 
non-exotic  (see  Section  V-W) 
microorganisms  that  have  no  recognized 
potential  for  rapid  and  widespread 
dissemination  or  for  serious  detrimental 
impact  on  managed  or  natural 
ecosystems  (e.g.,  Rhizobium  spp.  and 
Agrobacterium  spp.). 

Section  lU-D-2-h.  BL2-P  or  BLl-P  + 
biological  containment  is  recommended 
for  the  following  experiments: 

Section  III-D-2-b-(l).  Plants  modified 
by  recombinant  DNA  that  are  noxious 
weeds  or  can  interbreed  with  noxious 
weeds  in  the  immediate  geographic 
area. 

Section  III-D-2-b-(2).  Plants  in  which 
the  introduced  DNA  represents  the 
complete  genome  of  a  non-exotic 
infectious  agent  (see  Section  V-W). 

Section  UI-D-2-b-(3).  Plants 
associated  with  recombinant  DNA- 
modified  non-exotic  microorganisms 
,  that  have  a  recognized  potential  for 
serious  detrimental  impact  on  managed 
or  natural  ecosystems  (see  Section  V-W). 

Section  m-D-2-b-(4).  Plants 
associated  with  recombinant  DNA- 
fnodified  exotic  microorganisms  that 
have  no  recognized  potential  for  serious 
natural  ecosystems  (see  Section  V-W). 

Section  III-D-2 -b-(5).  Experiments 
with  recombinant  DNA-modified 
arthrop)ods  or  small  animals  associated 
with  plants,  or  with  arthropods  or  small 
animals  with  recombinant  DNA- 
modified  microorganisms  associated 
with"  them  if  the  recombinant  DNA- 
msdified  microorganisms  have  no 
recognized  potential  for  serious 
detrimental  impact  on  managed  or 
natural  ecosystems  (see  Section  V-W). 

Section  III-E.  Exempt  Experiments 

The  following  recombinant  DNA 
molecules  are  exempt  fi-om  the  NIH 
Guidelines  and  registration  with  the 
Institutional  Biosafety  Committee  is  not 
required: 

Section  III-E-1.  Those  that  are  not  in 
organisms  or  viruses. 

Section  III-E-2.  Those  that  consist  R 

entirely  of  DNA  segments  from  a  single  m 
nonchromosomal  or  viral  DNA  source,  R 
though  one  or  more  of  the  segments  may  tr 
be  a  synthetic  equivalent.  A 

Section  in-E-3.  Those  that  consist  d( 

entirely  of  DNA  from  a  prokaryotic  host  pi 
including  its  indigenous  plasmids  or  d; 

viruses  when  propagated  only  in  that         ta 
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R 
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P 
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plant-associated  microorganisms  not 
covered  in  Section  in-D-2-b  or  other 
sections  of  the  NIH  Guidelines. 
Examples  of  such  experiments  are  those 
involving  recombinant  DNA-modified 
plants  that  are  not  noxious  weeds  or 
that  cannot  interbreed  with  noxious 
weeds  in  the  immediate  geographic 
area,  and  experiments  involving  whole 
plants  and  recombinant  DNA-modified 
non-exotic  (see  Section  V-W) 
microorganisms  that  have  no  recognized 
potential  for  rapid  and  widespread 
dissemination  or  for  serious  detrimental 
impact  on  managed  or  natural 
ecosystems  (e.g.,  Rhizobium  spp.  and 
Agrobacterium  spp.). 

Section  lU-D-Z-h.  BL2-P  or  BLl-P  + 
biological  containment  is  recommended 
for  the  following  experiments: 

Section  III-r>-2-b-(l).  Plants  modified 
by  recombinant  DNA  that  are  noxious 
weeds  or  can  interbreed  with  noxious 
weeds  in  the  immediate  geographic 
area. 

Section  III-D-2-b-(2).  Plants  in  which 
the  introduced  DNA  represents  the 
complete  genome  of  a  non-exotic 
infectious  agent  (see  Section  V-VV). 

Section  UI-D-2-b-(3).  Plants 
associated  with  recombinant  DNA- 
modified  non-exotic  microorganisms 
that  have  a  recognized  potential  for 
serious  detrimental  impact  on  managed 
or  natural  ecosystems  (see  Section  V-W). 

Section  III-D-2-b-(4).  Plants 
associated  with  recombinant  DNA- 
modified  exotic  microorganisms  that 
have  no  recognized  potential  for  serious 
natural  ecosystems  (see  Section  V-VV). 

Section  III-D-2-b-(5).  Experiments 
with  recombinant  DNA-modified 
arthropods  or  small  animals  associated 
with  plants,  or  with  arthropods  or  small 
animals  with  recombinant  DNA- 
modified  microorganisms  associated 
with  them  if  the  recombinant  DNA- 
msdified  microorganisms  have  no 
recognized  potential  for  serious 
detrimental  impact  on  managed  or 
natural  ecosystems  (see  Section  V-VV). 

Section  III-E.  Exempt  Experiments 

The  following  recombinant  DNA 
molecules  are  exempt  from  the  NIH 
GuideUnes  and  registration  with  the 
Institutional  Biosafety  Committee  is  not 
required: 

Section  III-E-l.  Those  that  are  not  in 
organisms  or  viruses. 

Section  III-E-2.  Those  that  consist 
entirely  of  DNA  segments  from  a  single 
nonchromosomal  or  viral  DNA  source, 
though  one  or  more  of  the  segments  may 
be  a  synthetic  equivalent. 

Section  III-E-3.  Those  that  consist 
entirely  of  DNA  from  a  prokaryotic  host 
including  its  indigenous  plasmids  or 
viruses  when  propagated  only  in  that 
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host  (or  a  closely  related  strain  of  the 
same  species),  or  when  transferred  to 
another  host  by  well  established 
physiological  means. 

Section  III-E-4.  Those  that  consist 
entirely  of  DNA  from  an  eukaryotic  host 
including  its  chloroplasts. 
mitochondria,  or  plasmids  (but 
excluding  viruses)  when  propagated 
only  in  that  host  (or  a  closely  related 
strain  of  the  same  species). 

Section  III-E-5.  Those  that  consist 
entirely  of  DNA  segments  from  different 
species  that  exchange  DNA  by  known 
physiological  processes,  though  one  or 
more  of  the  segments  may  be  a  synthetic 
equivalent.  A  list  of  such  exchangers 
will  be  prepared  and  periodically 
revised  by  the  NIH  Director  with  advice 
of  the  RAC  after  appropriate  notice  and 
opportunity  for  public  comment  (see 
Section  I\'-C-l-b-(l)-(c)).  See 
Appendices  A-I  through  A- VI  for  a  list 
of  natural  exchangers  that  are  exempt 
from  the  NIH  Guidelines. 

Section  III-E-6.  Those  that  do  not 
present  a  significant  risk  to  health  or  the 
environment  (see  Section  IV-C-l-b-(l)- 
(c)).  as  determined  by  the  NIH  Director, 
with  the  advice  of  the  RAC,  and 
following  appropriate  notice  and 
opportunity  for  public  comment.  See 
Appendix  C  for  other  classes  of 
experiments  which  are  exempt  from  the 
NIH  Guidelines." 

D.  Amendment  to  Section  A'.  Boles  and 
Responsibilities  of  the  NIH  Guidelines 

The  amended  version  of  Section  IV- 
C-l-b  reads  as  follows: 

Section  IV-C-l-b.  Specific 
Responsibilities  [NIH  Director) 

In  carrying  out  the  responsibilities  set 
forth  in  this  section,  the  NIH  Director, 
or  a  designee  shall  weigh  each  proposed . 
action  through  appropriate  analysis  and 
consultation  to  determine  whether  it 
complies  with  the  NIH  Guidelines  and 
presents  no  significant  risk  to  health  or 
the  environment. 

Section  IV-C-l-b-(l).  Major  Actions 

To  execute  Major  Actions,  the  NIH 
Director  shall  seek  the  advice  of  the 
RAC  and  provide  an  opportunity  for 
pubhc  and  Federal  agency  comment. 
Specifically,  the  Notice  of  Meeting  and 
Proposed  Actions  to  the  NIH  Guidelines 
shall  be  published  in  the  Federal 
Register  at  least  15  days  before  the  RAC 
meeting  (not  applicable  for  Expedited 
Review  single  patient  human  gene 
transfer  experiments  considered  under 
Appendix  M-VI).  The  NIH  Director's 
decision,  at  bis/her  discretion,  may  be 
published  in  the  Federal  Register  for  15 
days  of  comment  before  final  action  is 
taken.  The  NIH  Director's  final  decision. 


along  with  responses  to  public 
comments,  shall  be  published  in  the 
Federal  Register.  The  RAC  and 

Institutional  Biosafety  Committee  Chairs 
shall  be  notified  of  the  following 
decisions: 

Section  IV-C-l-b-(l)-(a).  Changing 
containment  levels  for  types  of 
experiments  that  are  specified  in  the 
NIH  Guidelines  when  a  Major  Action  is 
involved; 

Section  lV-C-l-b-(l)-(b).  Assigning 
containment  levels  for  types  of 
experiments  that  are  not  explicitly 
considered  in  the  NIH  Guidelines  when 
a  Major  Action  is  involved; 

Section  IV-C-l-b-(l)-(c). 
Promulgating  and  amending  a  list  of 
classes  of  recombinant  DNA  molecules 
to  be  exempt  from  the  NIH  Guidelines 
because  they  consist  entirely  of  DNA 
segments  from  species  that  exchange 
-  DNA  by  known  physiological  processes 
or  otherwise  do  not  present  a  significant 
risk  to  health  or  the  environment; 

Section  IV-C-l-b-(l)-(d).  Permitting 
experiments  specified  by  Section  III-A; 

Section  IV-C-l-b-(l)-(e).  Certifying 
new  host-vector  systems  with  the 
exception  of  minor  modifications  of 
already  certified  systems  (the  standards 
and  procedures  for  certification  are 
described  in  Appendix  I-II).  Minor 
modifications  constitute  (e.g..  those  of 
minimal  or  no  consequence  to  the 
properties  relevant  to  containment);  and 

Section  IV-C-l-b-(l)-(n.  Adopting 
other  changes  in  the  NIH  Guidelines. 

Section  IV-C-l-b-(2).  Minor  Actions 

NIH/ORDA  shall  carry  out  certain 
functions  as  delegated  to  it  by  the  NIH 
Director  (see  Section  IV-C-3).  Minor 
Actions  (as  determined  by  NIH/ORDA 
in  consultation  with  the  RAC  Chair  and 
one  or  more  RAC  members,  as 
necessary)  will  be  transmitted  to  the 
RAC  and  Institutional  Biosafety 
Committee  Chairs: 

Section  IV-C-l-b-(2)-(a).  Reviewing 
and  approving  certain  experiments 
involving  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects  that  qualify  for 
the  Accelerated  Review  process  (see 
Section  II]-B-2); 

Section  IV-C-l-b-(2)-(b).  Reviewing 
and  approving  minor  changes  to  human 
gene  transfer  protocols  under  Section 
III-A-2  and  III-B-2: 

Section  IV-C-l-b-(2)-(c).  Changing 
containment  levels  for  experiments  that 
are  specified  in  Section  III; 

Section  IV-C-l-b-(2)-(d).  Assigning 
containment  levels  for  experiments  not 
explicitly  considered  in  the  NIH 
Guidelines;  and 
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Section  IV-C-l- 
the  Classification  o 
the  purpose  of  thesi ! 
(see  Section  V-A) 

Section  IV-C-1-1 
the  NIH  Cuidehnes 
which  the  NIH 
specifically  assign 

Section  IV-C- 
containment  under 
and  III-C-2-b: 

Section  IV-C- 
minor  modification  i 
host-vector  systems 
procedures  for  such 
described  in  Append 

Section        ' 
Decertifying  already 
vector  systems; 

Section 
new  entries  to  the  1 
for  vertebrates  (see 

Section  IV-C- 
Determining 
conditions  for 
case  precedents 
Section  IV-C-1 

The  amended  v 
C-2  reads  as  followi 

Section  IV-C-2 
Advisory  Committe ! 
shall  be  responsi 
Director,  NIH,  on 
Section  IV-C-l-b-(  [ 

The  amended 
C-3  reads  as  follow; 


H-(2)-(e).  Revising 
Etiologic  Agents  for 
NIH  Guidelines 

M2Hn.  Interpreting 
for  experiments  to 
Guidelines  do  not 
( ontainment  levels; 
1-1  H2)-(g).  Setting 
Sections  lIl-C-1-d 

l-^2}-(h).  Approving 
of  already  certified 
(the  standards  and 
modifications  are 
ix  h-n); 
IV-C-l-tH2)-(i). 

certified  host- 


Off 


Section  IV-C-3 

DNA  Activities  (ORpA) 


ORDA  shall  serve 
infornJation  on 
activities  and  provi(|e 
within  and  outside 
institutions,  Biologi 
Principal  Investig3t<Jrs 
agencies,  state  and 
and  institutions  in 
ORDA  shall  carry 
functions  as  may 
the  NIH  Director,  im 
authorities  describei 
1-b-(2).  ORDA's 
include,  but  are  not 
following: 

Section  rV-C-3-a 


approving 
with  ad  hoc  experts 
cloning  of  genes 
molecules  that  are 
at  an  LDv)<100 
body  weight  in  orga 
Escherichia  co'ti  K- 
B-1  and  Appendicei 
Section  IV-C-3-b 
approving  certain 
involving  the 
recombinant  DNA  oi 
derived  from  recoml 
or  more  human  subj' 


Federal  Register  /  Vol.  59,  No.  127  /  Tuesday,  July  5,  1994  /  Notices 


Federal  Register  / 


lV-C-l-l^(2Hj).  Adding 

of  molecules  toxic 
Appendix  F);  and 
l-l-(2Hk). 
approf  riate  containment 
expei  iments  according  to 
dev  sloped  under 
M2Hc).     . 
er:  ;ion  of  Section  IV- 
^1.: 

Hecombinant  DNA 
(RAG).  The  RAG 
blelfor  advising  the 
thf  actions  listed  in 
). 
veriion  of  Section  IV- 


ce  of  Recombinant 


as  a  focal  point  for 
recopibinant  DNA 
advice  to  all 
JIH  including 
:al  Safety  Officers, 
,  Federal 
al  governments, 
private  sector, 
such  other 
be|delegated  to  it  by 
uding  those 
in  Section  IV-C- 

bilities 
imiled  to  the 


1  >ca 
t  se 


oi  t 


res  >onsit: 


Reviewing  and 
experimefits  in  conjunction, 
nvolving  the 
enciKJing  for  toxin 

al  for  vertebrates 
nan^rams  per  kilogram 
isms  other  than 
(see  Section  III- 
F-I  and  F-II); 
Reviewing  and 
e}4>eriments 
delibeiate  transfer  of 
DNA  or  RNA 
ina.1t  DNA  into  one 
•cts,  in  consultation 
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with  the  RAG  Ghair  and  one  or  more 
RAG  members,  as  necessary,  that  qualify 
for  the  Accelerated  Review  process  (see 
Section  ni-B-2); 

Section  IV-G-3-c.  Reviewing  and 
approving  minor  changes  to  human 
gene  transfer  protocols  approved  under 
Sections  in-A-2  and  ni-B-2.  in 
consultation  with  the  RAG  Chair  and 
one  or  more  RAG  members,  as 
necessary; 

Section  rV-G-3-d.  Reviewing  and 
approving  the  membership  of  an 
institution's  Institutional  Biosafety 
Committee,  and  where  it  finds  the 
Institutional  Biosafety  Committee  meets 
the  requirements  set  forth  in  Section  IV- 
B-2  will  give  its  approval  to  the 
Institutional  Biosafety  Committee 
membership; 

Section  IV-C-3-e.  Publishing  in  the 
Federal  Register: 

Section  IV-C-3-e-(l). 
Announcements  of  RAC  meetings  and 
agendas  at  least  15  days  in  advance 
(Note — If  the  agenda  for  a  RAC  meeting 
is  modified,  ORDA  shall  make  the 
revised  agenda  available  to  anyone  upon 
request  at  least  72  hours  in  advance  of 
the  meeting); 

Section  IV-C-3-e-(2).  Proposed 
Major  Actions  to  the  NIH  Guidelines 
(see  Section  IV-C-1 -b-(l))  at  least  15 
days  prior  to  the  RAC  meeting; 

Section  IV-C-3-f.  Serve  as  the  focal 
point  for  data  management  of  NIH- 
approved  human  gene  transfer  protocols 
approved  under  Sections  III-A-2  and 
III-B-2  and  registered  with  NIH/ORDA 
as  required  under  Section  III-C-7; 

Section  IV-C-3-g.  Serve  as  the 
executive  secretary  of  the  RAG;  and 

Section  IV-C-3-h.  Maintain  a  list  of 
Major  ar>d  Minor  Actions  approved 
under  Section  ni-A-2  and  III-B-3  and 
a  list  of  experiments  registered  with 
NIH/ORDA  as  described  in  Section  III- 
C-7. 

E.  Amendment  and  Addition  to  Section 
V,  Footnotes  and  References  of  Sections 
I-IV  of  the  X'lH  Guidelines 

The  amended  version  of  Section  V-U 
reads  as  follows: 

Section  V-U,  Human  studies  in  which 
the  induction  or  enhancement  of  an 
immune  response  to  a  vector-encoded 
microbial  immunogen  is  the  major  goal, 
such  an  immune  response  has  been 
demonstrated  in  model  systems,  and  the 
persistence  of  the  vector-encoded 
immunogen  is  not  expected,  are  not  . 
covered  under  Sections  III-A-2,  III-B- 
2,  or  ni-B-3.  Such  studies  may  be 
initiated  without  RAC  review  and  NIH 
approval  if  approved  by  another  Federal 
agency." 

The  following  new  footnote.  V-W  is 
added  to  Section  V: 


Section  V-W.  In  accordance  with 
.  accepted  scientific  and  regulatory 
practices  of  the  discipline  of  plant 
pathology,  an  exotic  plant  pathogen 
(e.g.,  virus,  bacteria,  or  fungus)  is  one 
that  is  unknown  to  occur  within  the  . 
U.S.  (see  Section  V-R).  Determination  of 
whether  a  pathogen  has  a  potential  for 
serious  detrimental  impact  on  managed 
(agricultural,  forest, grassland)  or 
natural  ecosystems  should  be  made  by 
the  Principal  Investigator  and  the 
Institutional  Biosafety  Committee,  in 
consultation  with  scientists 
knowledgeable  of  plant  diseases,  crops, 
and  ecosystem.s  in  the  geographic  area 
of  the  research. 

F.  Addition  to  Appendix  C-I, 
Recombinant  DNA  in  Tissue  Culture,  of 
the  NIH  Guidelines 

The  amended  version  of  Appendix  C- 
I  reads  as  follows: 

Appendix  C-I.  Recombinant  DNA  in 
Tissue  Culture 

Recombinant  DNA  molecules 
containing  less  than  one-half  of  any 
eukaryotic  viral  genome  (all  viruses 
fi-om  a  single  family  (see  Appendix  C- 
VI-D)  being  considered  identical  (see 
Appendix  C-VI-E),  that  are  propagated 
and  maintained  in  cells  in  tissue  culture 
are  exempt  from  these  NIH  Guidelines 
with  the  exceptions  listed  in  Appendix 
C-I- A. 

Appendix  C-I-A.  Exceptions 

The  following  categories  are  not 
exempt  frorn  the  NIH  Guidelines:  (i) 
Experiments  described  in  Section  III-A 
which  require  specific  RAG  review  and 
NIH  and  Institutional  Biosafety 
Committee  approval  before  initiation, 
(ii)  experiments  described  in  Section 
ni-B  which  require  NIH/ORDA  and 
Institutional  Biosafety  Committee 
approval  before  initiation,  (iii) 
experiments  involving  DNA  from  Class 
3,  4,  or  5  organisms  (see  Appendix  C- 
VI-A)  or  cells  known  to  be  infected  with 
these  agents,  (iv)  experiments  involving- 
the  deliberate  introduction  of  genes 
coding  for  the  biosynthesis  of  molecules 
that  are  toxic  for  vertebrates  (see 
Appendix  F),  and  (v)  whole  plants 
regenerated  from  j)lant  cells  and  tissue 
cultures  are  covered  by  the  exemption 
provided  they  remain  axenic  cultures 
even  though  they  differentiate  into 
embr\'onic  tissue  and  regenerate  into 
plantiets. 

G.  Addition  to  Appendix  G,  Fhysicol 
Containment,  of  the  NIH  Guidelines 

Apper-dix  G  through  G-I  is  amended 
to  read  as  follows: 

Appendix  G  specifies  physical 
containment  for  standard  laboratory 
experiments  and  defines  Biosafety  Leu  I 


1  through  Biosafety  Level  4.  For  large 
scale  (over  10  liters)  research  or 
production.  Appendix  K  supersedes 
Appendix  G.  Appendix  K  defines  Good 
Large  Scale  Practice  through  Biosafety 
Level  3 — Large  Scale.  For  certain  work 
■  with  plants,  Appendix  P  supiersedes 
Appendix  G.  Appendix  P  defines 
Biosafety  Levels  1  through^ — Plants. 
For  certain  work  with  animals. 
Appendix  Q  supersedes  Appendix  G. 
Appendix  Q  defines  Biosafety  Levels  1 
through  4 — Animals. 

Appendix  G-I.  Standard  Practices  and 
Training 

The  first  principle  of  containment  is 
strict  adherence  to  good  microbiological 
practices  (see  Appendices  G-III-A 
through  G-III-J).  Consequently,  all 
personnel  directly  or  indirectly 
involved  in  experiments  using 
recombinant  DNA  shall  receive 
adequate  instruction  (see  Sections  IV-  . 
B-l-e  and  IV-B-4-d).  At  a  minimum, 
these  instructions  include  training  in 
aseptic  techniques  and  in  the  biology  of 
the  organisms  used  in  the  experiments 
so  that  the  potential  biohazards  can  be 
understood  and  appreciated. 

Any  research  group  working  with 
agents  that  are  known  or  potential 
biohazards  shall  have  an  emergency 
plan  that  describes  the  procedures  to  be 
followed  if  an  accident  contaminates 
personnel  or  the  environment.  The 
Principal  Investigator  shall  ensure  that 
everyone  in  the  laboratory  is  familiar 
with  both  the  potential  hazards  of  the 
work  and  the  emergency  plan  (see 
Sections  IV-B-4-d  and  IV-B-4-e).  If  a 
research  group  is  working  with  a  known 
pathogen  for  which  there  is  an  effective 
vaccine,  the  vaccine  should  be  made 
available  to  all  workers.  Serological 
monitoring;  when  clearly  appropriate, 
will  be  provided  (see  Section  IV-B-1- 

The  Laboratory  Safety  Monograph 
(see  Appendix  G-III-O)  and  Biosafety  in 
Microbiological  and  Biomedical 
laboratories  (see  Appendix  G-III-B), 
describe  practices,  equipment,  and 
facilities  in  detail. 

H.  Addition  of  Appendix  P,  Physical 
and  Biological  Containment  for 
Recombinant  DNA  Research  Involving 
Plants,  to  the  NIH  Guidelines 

The  following  new  appendix. 
Appendix  P,  reads  as  follows: 

Appendix  P  specifies  physical  and 
biological  containment  conditions  and 
practices  suitable  to  the  greenhouse 
conduct  of  experiments  involving 
recombinant  DNA-containing  plants, 
plant-associated  microorganisms,  and 
small  animals.  All  provisions  of  the  NIH 
Guidelines  apply  to  plant  research 
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1  through  Biosafety  Level  4.  For  large 
scale  (over  10  liters)  research  or 
production.  Appendix  K  supersedes 
Appendix  G.  Appendix  K  defines  Good 
Large  Scale  Practice  through  Biosafety 
Level  3 — Large  Scale.  For  certain  work 
"  with  plants.  Appendix  P  supersedes 
Apj>endix  G.  Appendix  P  defines 
Biosafety  Levels  1  through^ — Plants. 
For  certain  work  with  animals. 
Appendix  Q  supersedes  Appendix  G. 
Appendix  Q  defines  Biosafety  Levels  1 
through  4 — Animals. 

Appendix  G-L  Standard  Practices  and 
Training 

The  first  principle  of  containment  is 
strict  adherence  to  good  microbiological 
practices  (see  Appendices  G-III-A 
through  G-III-J).  Consequently,  all 
personnel  directly  or  indirectly 
involved  in  experiments  using 
recombinant  DNA  shall  receive 
adequate  instruction  (see  Sections  IV- 
B-l-e  and  IV-B-4-d).  At  a  minimum, 
these  instructions  include  training  in 
aseptic  techniques  and  in  the  biology  of 
the  organisms  used  in  the  experiments 
so  that  the  potential  biohazards  can  be 
understood  and  appreciated. 

Any  research  group  working  with 
agents  that  are  kjiown  or  potential 
biohazards  shall  have  an  emergency 
plan  that  describes  the  procedures  to  be 
followed  if  an  accident  contaminates 
personnel  or  the  environment.  The 
Principal  Investigator  shall  ensure  that 
everyone  in  the  laboratory  is  familiar 
with  both  the  potential  hazards  of  the 
work  and  the  emergency  plan  (see 
Sections  IV-B-4-d  and  IV-B-4-e).  If  a 
research  group  is  working  with  a  known 
pathogen  for  which  there  is  an  effective 
vaccine,  the  vaccine  should  be  made 
available  to  all  workers.  Serological 
monitoring;  when  clearly  appropriate, 
will  be  provided  (see  Section  IV-B-1- 

The  Laboratory  Safety  Monograph 
(see  Appendix  G-III-O)  and  Biosafety  in 
Microbiological  and  Biomedical 
laboratories  (see  Appendix  G-III-B), 
describe  practices,  equipment,  and 
facilities  in  detail. 

H.  Addition  of  Appendix  P.  Physical 
and  Biological  Containment  for   - 
Fecombinant  DNA  Research  Involving 
Plants,  to  the  NIH  Guidelines 

The  following  new  appendix. 
Appendix  P,  reads  as  follows: 

Appendix  P  specifies  physical  and 
biological  containment  conditions  and 
practices  suitable  to  the  greenhouse 
conduct  of  experiments  involving 
recombinant  DNA-containing  plants, 
plant-associated  microorganisms,  and 
small  animals.  All  provisions  of  the  NIH 
Guidelines  apply  to  plant  research 


activities  with  the  following 
modifications: 

Appendix  P  shall  supersede 
Appendix  G  when  the  research  plants 
are  of  a  size,  number,  or  have  growth 
requirements  that  preclude  the  use  of 
containment  conditions  described  in 
Appendix  G.  The  plants  covered  in 
Appendix  P  include  but  are  not  limited 
to  mosses,  liverworts,  macroscopic 
algae,  and  vascular  plants  including 
terrestrial  crops,  forest,  and  ornamental 
species. 

Plant-associated  microorganisms 
include  viroids.  virusoids,  viruses, 
bacteria,  fungi,  protozoans,  certain  small 
algae,  and  microorganisms  that  have  a 
benign  or  beneficial  association  with 
plants,  such  as  certain  Rbizobium 
species  and  microorganisms  known  to 
cause  plant  diseases.  The  appendix 
applies  to  microorganisms  which  are 
being  modified  with  the  objective  of 
fostering  an  association  with  plants. 

Plant-associated  small  animals 
include  those  arthropods  that:  (i)  Are  in 
obligate  association  with  plants,  (ii)  are 
plant  pests,  (iii)  are  plant  pollinators,  or 
(iv)  transmit  plant  disease  agents,  as 
well  as  other  small  animals  such  as 
nematodes  for  which  tests  of  biological 
properties  necessitate  the  use  of  plants. 
Microorganisms  associated  with  such 
small  animals  (e.g.,  pathogens  or 
symbionts)  are  included. 

The  Institutional  Biosafety  Committee 
shall  include  at  least  one  individual 
with  expertise  in  plant,  plant  pathogen, 
or  plant  pest  containment  principles 
when  experiments  utilizing  Appendix  P 
require  prior  approval  by  the 
Institutional  Biosafety  Committee. 

Appendix  P-I.  General  Plant  Biosafety 
Levels 

Appendix  P-I-A.  The  principal 
purpose  of  plant  containment  is  to  avoid 
the  unintentional  transmission  of  a 
recombinant  DNA-containing  plant 
genome,  including  nuclear  or  organelle 
hereditary  material  or  release  of 
recombinant  DNA-derived  organisms 
associated  with  plants. 

Appendix  P-I-B.  The  containment 
principles  are  based  on  the  recognition 
that  the  organisms  that  are  used  pose  no 
health  threat  to  humans  or  higher 
animals  (unless  deliberately  modified 
for  that  purpose),  and  that  the 
containment  conditions  minimize  the 
possibility  of  an  unanticipated 
deleterious  effect  on  organisms  and 
ecosystems  outside  of  the  experimental 
facility,  e.g.,  the  inadvertent  spread  of  a 
serious  pathogen  from  a  greenhouse  to 
a  local  agricultural  crop  or  the 
unintentional  introduction  and 
establishment  of  an  organism  in  a  new 
ecosvstem. 


Appendix  P-I-C.  Four  biosafety 
levels,  referred  to  as  Biosafety  Level 
(BL)  1— Plants  (P),  BL2-P,  BL3-P.  and 
BL4-P,  are  established  in  Section  II.  The 
selection  of  containment  levels  required 
for  research  involving  recombinant  DNA 
molecules  in  plants  or  associated  with 
plants  is  specified  in  Section  III.  These 
biosafety  levels  are  described  in 
Appendix  P-II.  This  app)endix  describes 
greenhouse  practices  and  special 
greenhouse  facifities  for  physical 
containment. 

Appendix  P-I-D.  BLl-P  through 
BL4-P  are  designed  to  provide 
differential  levels  of  biosafety  for  plants 
in  the  absence  or  presence  of  other 
experimental  organisms  that  contain 
recombinant  DNA.  These  biosafety 
levels,  in  conjunction  with  biological 
containment  conditions  described  in 
Appendix  P-III,  provide  flexible 
approaches  to  ensure  the  safe  conduct  of 
research. 

Appendix  P-I-E.  For  experiments  in 
v.hich  plants  are  grown  at  the  BLl 
through  BL4  laboratory  settings.     - 
containment  practices  shall  be  followed 
as  described  in  Appendix  G.  These 
containment  practices  include  the  use  of 
plant  tissue  culture  rooms,  groulh 
chambers  within  laboratory  facilities,  or 
experiments  performed  on  open 
benches.  Additional  biological 
containment  practices  should  be  added 
by  the  Greenhouse  Director  or 
Institutional  Biosafety  Committee  as 
necessary  (see  Appendix  P-III).  if 
botanical  reproductive  structures  are 
produced  that  have  the  potential  of 
being  released. 

Appendix  P-II.  Physical  Containment 
Levels 

Appendix  P-II-A.  Biosafety  Level  1— 
Plants  (BLl-P) 

Appendix  P-II-A-1.  Standard 
Practices  (BLl-P) 

Appendix  P-II-A-l-a.  Greenhouse 
Access  (BLl-P) 

Appendix  P-II-A-l-a-(l).  Access  to 
the  greenhouse  shall  be  limited  or 
restricted,  at  the  discretion  of  the 
Greenhouse  Director,  when  experiments 
are  in  progress. 

Appendix  P-II-A-l-a-(2).  Prior  to 
entering  the  greenhouse,  personnel  shall 
be  required  to  read  and  follow 
instructions  on  BLl-P  greenhouse 
practices  and  procedures.  All 
procedures  shall  be  performed  in 
accordance  with  accepted  greenhouse 
practices  that  are  appropriate  to  the 
experimental  organism. 

Appendix  P-H-A-l-b.  Records  (BLl-P) 

Appendix  P-Il-A-l-b-d).  A  record 
shall  be  kept  of  experiments  currently  in 
progress  in  the  greenhouse  facility. 
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of  the  greenhouse  facility  may  be  open 
for  ventilation  as  needed  for  proper 
"  operation  and  do  not  require  any  special 
barrier  to  contain  or  exclude  pollen, 
microorganisms,  or  small  flying  animals 
(e.g.,  arthropods  and  birds);  however, 
screens  are  recommended. 

Appendix  P-II-B.  Biosafety  Level  2— 
Plants  (BL2-P) 

Appendix  P-II-B-1.  Standard  Practices 
(BL2-P) 

Appendix  P-II-B-l-a.  Greenhouse 
Access  (BL2-P) 

Appendix  P-II-B-l-a-(l).  Access  to  the 
greenhouse  shall  be  limited  or 
restricted,  at  the  discretion  of  the 
Greenhouse  Director,  to  individuals 
directly  involved  with  the  experiments 
when  they  are  in  progress. 

Appendix  P-II-B-l-a-(2).  Personnel 
shall  be  required  to  read  and  follow 
instructions  on  BL2-P  practices  and 
procedures.  All  procedures  shall  be 
condur.led  in  accordance  with  accepted 
greenhouse  practices  that  are 
appropriate  to  the  experimental 
organisms. 

Appendix  P-II-B-l-b.  Records  (BL2-P) 

Appendix  P-II-B-1 -b-(l).  A  record 
shall  be  kept  of  experimental  plants, 
microorganisms,  or  small  animals  that 
are  brought  into  or  removed  from  the 
greenhouse  facility. 

Appendix  P-II-B-l-b-(2).  A  record    , 
shall  be  kept  of  experiments  currently  in 
progress  in  the  greenhouse  facility. 

Appendix  P-II-B-l-b-(3).  The 
Principal  Investigator  shall  report  any 
greenhouse  accident  involving  the 
inadvertent  release  or  spill  of 
microorganisms  to  the  Greenhouse 
Director,  Institutional  Biosafety 
Committee,  NIH/ORDA  and  other 
appropriate  authorities  immediately  (if 
applicable).  Reports  to  the  NIH/ORDA 
shall  be  sent  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Heahh,  Building  31,  Room 
4B11,  Bethesda,  Maryland  20892.  (301) 
496-9838.  Documentation  of  any  such 
accident  shall  be  prepared  and 
maintained. 

Appendix  P-Il-B-l-c.  Decontamination 
and  Inactivation  (BL2-P) 

Appendix  P-II-B-l-c-(l). 
Experimental  organisms  shall  be 
rendered  biologically  inactive  by 
appropriate  methods  before  disposal 
outside  of  the  greenhouse  facility. 

Appendix  P-II-B-l-c-(2). 
Decontamination  of  run-off  water  is  not 
necessarily  required.  If  part  of  the 
greenhouse  is  composed  of  gravel  or 
similar  material,  appropriate  treatments 
should  be  made  periodically  to 


eliminate,  or  render  inactive,  any 
organisms  potentially  entrapped  by  the 
gravel. 

Appendix  P-lI-B-l-d.  Control  of 
Undesired  Species  and  Motile 
Macroorganisms  (BL2-P) 

Appendix  P-II-B-l-d-(l).  A  program 
shall  be  implemented  to  control 
undesired  species  (e.g.,  weed,  rodent,  or 
arthropod  pests  and  pathogens)  by 
methods  appropriate  to  the  organisms 
and  in  accordance  with  applicable  state 
and  Federal  laws. 

Appendix  P-II-B-l-d-(2).  Arthropods 
and  other  motile  macrocKganisms  shall 
be  housed  in  appropriate  cages.  If 
macroorganisms  (e.g.,  flying  arthropods 
or  nematodes)  are  released  within  the 
greenhouse,  precautions  shall  be  taken 
to  minimize  escape  from  the  greenhouse 
facility. 

Appendix  P-II-B-l-e.  Concurrent 
Experiments  Conducted  in  the 
Greenhouse  (BL2-P) 

Appendix  P-II-B-l-e-(l).  Experiments 
involving  other  organisms  that  require  a 
containment  level  lower  than  BL2-P 
may  be  conducted  in  the  greenhouse 
concurrently  with  experiments  that 
require  BL2-P  containment  provided 
that  all  work  is  conducted  in  accordance 
with  BL2-P  greenhouse  practices. 

Appendix  PH-B-l-f.  Signs  (BL2-P) 

Appendix  P-II-B-1 -f-(l).  A  sign  shall 
be  posted  indicating  that  a  restricted 
experiment  is  in  progress.  The  sign  shall 
indicate  the  following:  (i)  the  name  of 
the  responsible  individual,  (ii)  The 
plants  in  use,  and  (iii)  any  special 
requirements  for  using  the  area. 

Appendix  P-II-B-l-f-(2).  If  organisms 
are  used  that  have  a  recognized 
potential  for  causing  serious  detrimental 
impacts  on  managed  or  natural 
ecosystems,  their  presence  shall  be 
indicated  on  a  sign  posted  on  the 
greenhouse  access  doors. 

Appendix  P-Il-B-l-f-{3).  If  there  is  a 
risk  to  human  health,  a  sign  shall  be 
posted  incorporating  the  universal 
biosafety  symbol. 

Appendix  P-Il-B-l-g.  Transfer  of 
Materials  (BL2-P) 

Appendix  P-II-B-1 -g-(l).  Materials 
containing  experimental 
microorganisms,  which  are  brought  into 
or  removed  from  the  greenhouse  facility 
in  a  viable  or  intact  state,  shall  be 
transferred  in  a  closed  non-breakable 
container. 

Appendix  P-II-B-1 -h.  Greenhouse 
Practices  Manual  (BL2-P) 

Appendix  P-II-B-l-h-(l).  A 
greenhouse  practices  manual  shall  be 


prepared  or  adopted.  This  manual  shall: 
(i)  Advise  personnel  of  the  potential 
consequences  if  such  practices  are  not 
followed,  and  (ii)  outline  contingency 
plans  to  be  implemented  in  the  event  nf 
the  unintentional  release  of  organis;ns. 

Appendix  P-II-B-2.  Facilities  (BL2-P) 

Appendix  P-II-B-2-a.  Definitions  {BL2- 
P) 

Appendix  P-II-B-2-a-(l).  The  term 
'greenhouse'  refers  to  a  structure  with 
"  walls,  a  roof,  and  a  floor  designed  and 
used  principally  for  growing  plants  in  a 
controlled  and  protected  environment. 
The  walls  and  roof  are  usually 
constructed  of  transparent  or 
translucent  material  to  allow  passage  of 
sunlight  for  plant  growth. 

Appendix  P-II-B-2-a-(2).  The  term 
'greenhouse  facility'  includes  the  actual 
greenhouse  rooms  or  compartments  for 
growing  plants,  including  all 
immediately  contiguous  hallways  and 
head-house  areas  and  is  considered  part 
of  the  confinement  area;  ■   - 

Appendix  P-n-B-2-b.  Greenhouse 
Design  (BL2-P) 

Appendix  P-II-B-2-b-(l).  A 
greenhouse  floor  composed  of  an 
impervious  material.  Concrete  is 
recommended,  but  gravel  or  other 
porous  material  under  benches  is 
acceptable  unless  propagules  of 
experimental  organisms  are  readily 
disseminated  through  soil.  Soil  beds  are 
acceptable  unless  propagules  of 
experimental  organisms  are  readily 
disseminated  through  soil. 

Appendix  P-II-B-2-b-(2).  Windows 
and  other  openings  in  the  walls  and  roof 
of  the  greenhouse  facility  may  be  open 
for  ventilation  as  needed  for  proper 
operation  and  do  not  require  any  special 
barrier  to  exclude  pollen  or 
microorganisms;  however,  screens  are 
required  to  exclude  small  flying  animals 
(e.g.,  arthropods  and  birds). 

Appendix  P-II-B-2-c.  Autoclaves  (BL2- 
P) 

Appendix  P-n-B-2-c-(l).  An  autoclave 
shall  be  available  for  the  treatment  of 
contaminated  greenhouse  materials. 

Appendix  P-II-JB-2»d.  Supply  and 
Exhaust  Air  Ventilation  Systems  (BL2- 
P) 

Appendix  P-II-B-2-d-{l).  If  intake  fans 
are  used,  measures  shall  be  taken  to 
minimize  the  ingress  of  arthropods. 
Louvers  or  fans  shall  be  constructed 
such  that  they  can  only  be  opened  when 
the  fan  is  in  operation. 

Appendix  P-II-B-2-e.  Other  (BL2-P) 

Appendix  P-n-B-2-e-(l).  BL2-P 
greenhouse  containment  requirements 


prepared  or  adopted.  This  manual  shall: 
(i)  Advise  personnel  of  the  potential 
consequences  if  such  practices  are  not 
followed,  and  (ii)  outline  contingency 
plans  to  be  implemented  in  the  event  nf 
the  unintentional  release  of  organis;ns. 

Appendix  P-II-B-2.  Facilities  (BL2-P) 

Appendix  P-II-B-2-a.  Definitions  {BL2- 
P) 

Appendix  P-II-B-2-a-(l).  The  term 
'greenhouse'  refers  to  a  structure  with 
walls,  a  roof,  and  a  floor  designed  and 
used  principally  for  growing  plants  in  a 
controlled  and  protected  environment. 
The  walls  and  roof  are  usually 
constructed  of  transparent  or 
translucent  material  to  allow  passage  of 
sunlight  for  plant  growth. 

Appendix  P-II-B-2-a-(2).  The  term 
'greenhouse  facility'  includes  the  actual 
greenhouse  rooms  or  compartments  for 
growing  plants,  including  all 
immediately  contiguous  hallways  and 
head-house  areas  and  is  considered  part 
of  the  confinement  area. 

Appendix  P-n-B-2-b.  Greenhouse 
Design  (BL2-P) 

Appendix  P-II-B-2-b-(l).  A 
greenhouse  floor  composed  of  an 
impervious  material.  Concrete  is 
recommended,  but  gravel  or  other 
porous  material  under  benches  is 
acceptable  unless  propagules  of 
experimental  organisms  are  readily 
disseminated  through  soil.  Soil  beds  are 
acceptable  unless  propagules  of 
experimental  organisms  are  readily 
disseminated  through  soil. 

Appendix  P-II-B-2-b-(2).  Windows 
and  other  openings  in  the  walls  and  roof 
of  the  greenhouse  facility  may  be  open 
for  ventilation  as  needed  for  proper 
operation  and  do  not  require  any  special 
barrier  to  exclude  pollen  or 
microorganisms;  however,  screens  are 
required  to  exclude  small  flying  animals 
(e.g.,  arthropods  and  birds). 

Appendix  P-II-B-2-c.  Autoclaves  (BL2- 
P) 

Appendix  P-n-B-2-c-(l).  An  autoclave 
shall  be  available  for  the  treatment  of 
contaminated  greenhouse  materials. 

Appendix  P-II-B-2»d.  Supply  and 
Exhaust  Air  Ventilation  Systems  (BL2- 
P) 

Appendix  P-II-B-2-d-(l).  If  intake  fans 
are  used,  measures  shall  be  taken  to 
minimize  the  ingress  of  arthropods. 
Louvers  or  fans  shall  be  constructed 
such  that  they  can  only  be  opened  when 
the  fan  is  in  operation. 

Appendix  P-II-B-2-e.  Other  (BL2-P) 

Appendix  P-n-B-2-e-(l).  BL2-P 
greenhouse  containment  requirements 
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may  be  satisfied  by  using  a  growth 
chamber  or  growth  room  within  a 
building  provided  that  the  external 
physical  structure  limits  access  and 
escape  of  microorganisms  and 
macroorganisms  in  a  manner  that 
satisfies  the  intent  of  the  foregoing 
clauses.    • 

Appendix  P-II-C.  Biosafety  Level  3— 
Plants  (BL3-P) 

Appendix  P-II-C-1.  Standard  Practices 
(BL3-P) 

Appendix  P-II-C-l-a.  Greenhouse 
Access  (BL3-P) 

Appendix  P-II-C-l-a-(l).  Authorized 
entry  into  the  greenhouse  shall  be 
restricted  to  individuals  who  are 
required  for  program  or  support    - 
purposes.  The  Greenhouse  Director 
shall  be  responsible  for  assessing  each 
circumstance  and  determining  those 
individuals  who  are  authorized  to  enter 
'the  greenhouse  facility. 

Appendix  P-II-C-l-a-(2).  Prior  to 
entering  the  greenhouse,  personnel  shall 
be  required  to  read  and  follow 
instructions  on  BL3-P  practices  and 
procedures.  All  procedures  shall  be 
conducted  in  accordance  with  accepted 
greenhouse  practices  that  are 
appropriate  to  the  experimental 
organisms. 

Appendix  P-II-C-T-b.  Records  (BL3-P) 

Appendix  P-II-C-1 -b-(l).  A  record 
shall  be  kept  of  experimental  plants, 
microorganisms,  or  small  animals  that 
are  brought  into  or  removed  fi-omthe 
greenhouse  facility. 

Appendix  P-II-C-l-b-(2).  A  record 
shall  be  kept  of  experiments  currently  in 
progress  in  the  greenhouse  facility. 

Appendix  P-II-C-l-b-(3).  The 
Principal  Investigator  shall  report  any 
greenhouse  accident  involving  the 
inadvertent  release  or  spill  of 
microorganisms  to  the  Biological  Safety 
Officer,  Greenhouse  Director, 
Institutional  Biosafety  Committee,  NIH/ 
ORDA,  and  other  appropriate 
authorities  immediately  (if  applicable). 

Reports  to  the  NIH/ORDA  shall  be 
sent  to  the  Office  of  Recombinant  DNA 
Activities.  National  Institutes  of  Health. 
Building  31,  Room  4B11,  Bethesda, 
Maryland  20892.  (301)  496-9838. 
Documentation  of  any  such  accident 
shall  be  prepared  and  maintained. 

Appendix  P-II-C-l-c.  Decontamination 
and  Inactivation  (BL3-P) 

Appendix  P-II-C-l-c-{l).  All 
experimental  materials  shall  be 
sterilized  in  an  autoclave  or  rendered 
biologically  inactive  by  appropriate 
methods  before  disposal,  except  those 
that  are  to  remain  in  a  viable  or  intact 


state  for  experimental  purposes: 
including  water  that  comes  in  contact 
with  experimental  microorganisms  or 
with  material  exposed  to  such 
microorganisms,  and  contaminated 
equipment  and  supplies. 

Appendix  P-II-C-l-d.  Control  of 
Undesired  Species  and  Motile 
Macroorganisms  (BL3-P) 

Appendix  P-II-C-l-d-(l).  A  program 
shall  be  implemented  to  control 
undesired  species  (e.g.,  weed,  rodent,  or 
arthropod  pests  and  pathogens)  by 
methods  appropriate  to  the  organisms 
and  in  accordance  with  applicable  state 
and  Federal  laws. 

Appendix  P-II-C-l-d-(2).  Arthropods 
and  other  motile  macroorganisms  shall 
be  housed  in  appropriate  cages.  When 
appropriate  to  the  organism, 
experiments  shall  be  conducted  within 
cages  designed  to  contain  the  motile 
organisms. 

Appendix  P-II-C-1 -e.  Concurrent 
Experiments  Conducted  in  the 
Greenhouse  (BL3-P) 

Appendix  P-H-C-l-e-d).  Experiments 
involving  organisms  that  require  a 
containment  level  lower  than  BL3-P 
may  be  conducted  in  the  greenhouse' 
concurrently  with  experiments  that 
require  BL3-P  containment  provided 
that  all  work  is  conducted  in  accordance 
with  BL3-P  greenhouse  practices. 

Appendix  P-II-C-l-f.  Signs  (BL3-P) 

Appendix  P-II-C-l-f-(l).  A  sign  shall . 
be  posted  indicating  that  a  restricted 
experiment  is  in  progress.  The  sign  shall 
indicate  the  following:  (i)  The  name  of 
the  responsible  individual,  (ii)  the 
plants  in  use,  and  (iii)  any  special 
requirements  for  using  the  area. 

Appendix  P-II-C-l-f-(2).  If  organisms 
are  used  that  have  a  recognized 
potential  for  causing  serious  detrimental 
impacts  on  managed  or  natural 
ecosystems,  their  presence  should  be 
indicated  on  a  sign  posted  on  the 
greenhouse  access  doors. 

Appendix  P-II-C-1 -f-(3).  if  there  is  a 
risk  to  human  health,  a  sign  shall  be 
posted  incorporating  the  universal 
biosafety  symbol. 

Appendix  P-II-C-1 -g.  Transfer  of 
Materials  (BL3-P) 

Appendix  P-II-C-1 -g-(l). 
Experimental  materials  that  are  brought 
into  or  removed  from  the  greenhouse 
facility  in  a  viable  or  intact  state  shall 
be  transferred  to  a  non-breakable  sealed 
secondary  container.  At  the  time  of 
transfer,  if  the  same  plant  species,  ho.st. 
or  vector  are  present  within  the  effective 
dissemination  distance  of  propagules  of 
the  experimental  organism,  the  surface 
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of  the  secondary  c  )ntainer  shall  be 
decontaminated.  Decontamination  may 
be  accomplished  b|y  passage  through  a 
'  chemical  disinfect  uit  or  fumigation 
I   chamber  or  by  an  j  itemative  procedure 
that  has  demonstrs  ted  effective 
inactivation  of  the  experimental 
organism. 

Appendix  P-U-C-l  h.  Greenhouse 
Practices  Manual  (  3L3-P) 

Appendix  P-ll-C-l-h-(l).  A 
greenhouse  practices  manual  shall  be 
prepared  or  adopt€  d.  This  manual  shall: 
(i)  Advise  personni  jl  of  the  potential 
consequences  if  su  ±  practices  are  not 
followed,  and  (ii)  outline  contingency 
plans  to  be  implem  ented  in  the  event  of 
the  unintentional  release  of  organisms 
with  recognized  potential  for  serious 
detrimental  impact. 

Appendix  P-H-C-l  i.  Protective  Clothing 
(BL3-P) 

Appendix  P-II-C-  l-i-{l).  Disposable 
clothing  (e.g..  soHd  front  or  wrap- 
around gowns,  sen  b  suits,  or  other 
appropriate  clothing)  shall  be  worn  in 
the  greenhouse  if  d  jemed  necessary  by 
the  Greeniiouse  Diiiector  because  of 
potential  dissemination  of  the 
experimental  micrc  organisms. 

Appendix  P-D-C-  l-i-(2).  Protective 
clothing  shall  be  re  noved  before  exiting 
the  greenhouse  and  decontaminated 
prior  to  laundering  or  disposal. 

Appendix  P-D-C-l-  .  Other  (BL3-P) 

Appendix  P-Il-C-  l-j-(l).  Personnel  are 
required  to  thoroug  ily  wash  their  hands 
upon  exiting  the  gn  enhouse. 

Appendix  P-D-C-  l-j-f2).  All 
procedures  shall  be  performed  carefully 
to  minimize  the  ere  ition  of  aerosols  and 
excessive  splashing  of  potting  material/ 
soil  during  waterin; ,  transplanting,  and 
all  experimental  manipulations. 

Appendix  P-II-C-2.  Facilities  (BL3-P) 

Appendix  P-II-C-2-  u  Definitions  {BL3- 
P) 

Appendix  P-II-C-  J-a-(l).  The  term 
"greenhouse'  refers  1  o  a  structure  with 
wails,  roof,  and  floo  r  designed  and  used 
principally  for  growing  plants  in  a 
controlled  and  protrcted  environment. 
The  walls  and  roof  <  re  usually 
constructed  of  trans  jarent  or 
translucent  material  to  allow  passage  of 
sunlight  for  plant  grDwth. 

Appendix  P-II-C-:  t-a-|2).  The  term 
'greenhou.se  facility'  includes  the  actual 
greenhouse  rooms  o  •  compartmentis^or 
growing  plants,  inc!  iding  all 
immediately  contigi  ous  hallways  and 
head-bouse  areas,  ar  d  is  considered  part 
of  the  confinement  a  rea.  The  need  to 
maintain  negative  pi  es.sure  should  be 


considered  when  constructing  or 
renovating  the  greenhouse. 

Appendix  P-n-C-2-b.  Greenhouse 
Design  (BL3-P) 

Appendix  P-U-C-2-b-(l).  The 
greenhouse  floor  shall  be  composed  of 
concrete  or  other  impervious  material 
with  provision  for  collection  and 
decontamination  of  liquid  run-off. 

Appendix  P-II-C-2-b-(2}.  Windows 
shall  be  closed  and  sealed.  All  glazing 
shall  be  resistant  to  breakage  (e.g., 
double-pane  tempered  glass  or 
equivalent). 

Appendix  P-n-C-2-b-(3).  The 
greenhouse  shall  be  a  closed  self- 
contained  structure  with  a  continuous 
covering  that  is  separated  from  areas 
that  are  open  to  unrestricted  traffic  flow. 
The  minimum  requirement  for 
greenhouse  entry  shall  be  passage 
through  two  sets  of  self-closing  locking 
doors. 

Appendix  P-n-C-2-b-(4).  The 
greenhouse  facility  shall  be  surrounded 
by  a  security  fence  or  protected  by 
equivalent  security  measures. 

Appendix  P-n-C-2-b-(5).  Internal 
walls,  ceilings,  and  floors  shall  be 
resistant  to  penetration  by  liquids  and 
chemicals  to  facilitate  cleaning  and 
decontamination  of  the  area.  All 
penetrations  into  these  structures  and 
surfaces  (e.g.,  plumbing  and  utilities) 
shall  be  sealed. 

Appendix  P-II-C-2-b-(6).  Bench  tops 
and  other  work  surfaces  should  have 
seamless  surfaces  that  are  impervious  to 
water  and  resistant  to  acids,  alkalis, 
organic  solvents,  and  moderate  heat. 

Appendix  P-U-C-2-b-(7).  The 
greenhouse  contains  a  foot,  elbow,  or 
automatically  operated  sink,  which  is 
located  near  the  exit  door  for  hand 
washing. 

Appendix  P-II-C-2-c.  Autoclaves  (BL3- 
P) 

Appendix  P-II-C-2-c-(l).  An  autoclave 
shall  be  available  for  decontaminating 
materials  within  the  greenhouse  facility. 
A  double-door  autoclave  is 
recommended  (not  required)  for  the 
decontamination  of  materials  passing 
out  of  the  greenhouse  facility. 

Appendix  P-II-C-2-d.  Supply  and 
Exhaust  Air  Ventilation  Systems  (BL3- 
P) 

Appendix  P-II-C-2-d-(l).  An 
individual  supply  and  exhaust  air 
ventilation  system  shall  be  provided. 
The  system  maintains  pressure 
differentials  and  directional  airflow,  as 
required,  to  assure  inward  (or  zero) 
airflow  from  areas  out.side  of  the 
greenhouse. 


Appendix  P-II-C-2-d-(2).  The  exhaust 
air  from  the  greenhouse  facility  shall  be 
filtered  through  high  efficiency 
particulate  air-HEPA  filters  and 
discharged  to  the  outside.  The  filter 
chambers  shall  be  designed  to  allow  in 
situ  decontamination  before  filters  are 
removed  and  to  facilitate  certification 
testing  af^er  they  are  replaced.  Air  filters 
shall  be  80-85%  average  efficiency  by 
the  American  Society  of  Heating, 
Refrigerating,  and  Air  Conditioning 
Engineers  (ASHRAE)  Standard  52-  68 
test  method  using  atmosphere  dust.  Air 
supply  fans  shall  be  equipped  with  a 
back-flow  damper  that  closes  when  the 
air  supply  fan  is  off.  Alternatively,  a 
HEPA  fiher  may  be  used  on  the  air 
supply  system  instead  of  the  filters  and 
damper.  The  supply  and  exhaust  airflow 
shall  be  interlocked  to  assure  inward  (or 
zero)  airflow  at  all  times. 

Appendix  P-II-C-2-e.  Other  IBL3-P) 

Appendix  P-U-C-2-e-(l).  BL3-P 
greenhouse  containment  requirements 
may  be  satisfied  using  a  growth  chamber 
or  growth  room  within  a  building 
provided  that  the  location,  access, 
airflow  patterns,  and  provisions  for 
decontamination  of  experimental 
materials  and  supplies  meet  the  intent 
of  the  foregoing  clauses. 

Appendix  P-II-02-e-(2).  Vacuum 
lines  shall  be  protected  with  high 
efficiency  particulate  air/HEPA  or 
equivalent  filters  and  liquid  di.sinfe<;tant 
traps. 

Appendix  P-II-D.  Biosafety  Level  4— . 
Plants  (BL4-P) 

Appendix  P-II-D-1.  Standard  Practices 
(BL4-P) 

Appendix  P-II-D-l-a.  Greenhouse 
Access  (BL4-P) 

Appendix  P-II-D-l-a-(l). 
Authorized  entry  into  the  greenhouse 
shall  be  restricted  to  individuals  who 
are  required  for  program  or  support 
purposes.  The  Greenhouse  Director 
shall  be  responsible  for  assessing  each 
circumstance  and  determining  those 
individuals  who  are  authorized  to  enter 
the  greenhouse  facility  or  work  in  the 
greenhouse  during  experiments. 

Appendix  P-II-D-l-a-(2).  Access 
shall  be  managed  by  the  Greenhouse 
Director,  Biological  Safety  Officer,  or 
other  individual  responsible  for 
physical  security  of  the  greenhouse 
facility:  and  access  limited  by  means  of 
secure,  locked  doors. 

Appendix  P-II-D-i-a-(3).  Prior  to 
entering,  individuals  shall  be  advised  of 
the  potential  environmental  hazards  and 
instructed  on  appropriate  safeguards  for 
ensuring  environmental  safety. 
Individuals  authorized  to  enter  the 


greenhouse  facility  shall  comply  with 
the  instructions  and  all  other  applicable 
entry/exit  procedures. 

Appendix  P-U-D-l-a-{4).  Personnel 
shall  enter  and  exit  the  greenhouse 
facility  only  through  the  clothing 
change  and  shower  rooms  and  shall 
shower  each  time  they  exit  the 
greenhouse  facility.  Personnel  shall  use 
the  airlocks  to  enter  or  exit  the 
laboratory  only  in  an  emergency.  In  the 
event  of  an  emergency,  every  reasonable 
effort  should  be  made  to  prevent  the 
possible  transport  of  viable  propagules 
from  containment. 

Appendix  P-II-D-l-a-(5).  Prior  to 
entering  the  greenhouse,  personnel  shall 
be  required  to  read  and  follow 
instructions  on  BL4-P  practices  and 
procedures. 

Appendix  P-II-D-l-b.  Records  (BL4-P) 

Appendix  P-II-D-l-b-(l).  A  record 
shall  be  kept  of  all  experimental 
materials  brought  into  or  removed  from 
the  greenhouse. 

Appendix  P-II-I>-l-b-(2).  A  record 
shall  be  kept  of  experiments  currently  in 
progress  in  the  greenhouse  facility. 

Appendix  P-II-D-l-b-(3).  A  record 
shall  be  kept  of  all  personnel  entering 
and  exiting  the  greenhouse  facility, 
including  the  date  and  time  of  each 
entry. 

Appendix  P-II-D-l-b-(4).  The 
Principal  Investigator  shall  report  any 
greenhouse  accident  involving  the 
inadvertent  release  or  spill  of 
microorganisms  to  the  Biological  Safety 
Officeir,  Greenhouse  Director, 
Institutional  Biosafety  Committee,  NIH/ 
ORDA.  and  other  appropriate 
authorities  immediately  (if  applicable). 
Reports  to  the  NIH/ORDA  shall  be  sent 
to  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Building  31.  Room  4B11,  Bethesda, 
Maryland  20892.  (301)  496-9838. 
Documentation  of  any  such  accident 
shall  be  prepared  and  maintained. 

Appendix  P-II-I>-l-c.  Decontamination 
and  Inactivation  (BL4-P) 

Appendix  P-II-D-1 -c-{l).  All 
materials,  except  for  those  that  are  to 
remain  in  a  viable  or  intact  state  for 
experimental  purposes,  shall  be 
autoclaved  prior  to  removal  from  the 
maximum  containment  greenhouse. 
Equipment  or  material  that  could  be 
damaged  by  high  temperatures  or  steam 
shall  be  decontaminated  by  alternative 
methods  (e.g..  gas  or  vapor  sterilization) 
in  an  airlock  or  chamber  designed  for 
this  purpose. 

Appendix  P-n-D-l-c-(2).  Water  that 
comes  in  contact  with  experimental 
microorganisms  or  with  material 
exposed  to  such  microorganisms  (e.g., 


greenhouse  facility  shall  comply  with 
the  instructions  and  all  other  applicable 
entry /exit  procedures. 

Appendix  P-II-D-l-a-(4).  Personnel 
shall  enter  and  exit  the  greenhouse 
facility  only  through  the  clothing 
change  and  shower  rooms  and  shall 
shower  each  time  they  exit  the 
greenhouse  facility.  Personnel  shall  use 
the  airlocks  to  enter  or  exit  the 
laboratory  only  in  an  emergency.  In  the 
event  of  an  emergency,  every  reasonable 
effort  should  be  made  to  prevent  the 
possible  transport  of  viable  propagules 
from  containment. 

Appendix  P-II-D-l-a-(5).  Prior  to 
entering  the  greenhouse,  personnel  shall 
be  required  to  read  and  follow 
instructions  on  BL4-P  practices  and 
procedures. 

Appendix  P-II-D-l-b.  Records  (BL4-P) 

Appendix  P-II-D-l-b-(l).  A  record 
shall  be  kept  of  all  experimental 
materials  brought  into  or  removed  from 
the  greenhouse. 

Appendix  P-II-D-l-b-(2).  A  record 
shall  be  kept  of  experiments  currently  in 
progress  in  the  greenhouse  facility. 

Appendix  P-Il-D-l-b-O).  A  record 
shall  be  kept  of  all  personnel  entering 
and  exiting  the  greenhouse  facility, 
including  the  date  and  time  of  each 
entry. 

Appendix  P-II-I>-l-b-(4).  The 
Principal  Investigator  shall  report  any 
greenhouse  accident  involving  the 
inadvertent  release  or  spill  of 
microorganisms  to  the  Biological  Safety 
Officeir,  Greenhouse  Director, 
Institutional  Biosafety  Committee,  NIH/ 
ORDA,  and  other  appropriate 
authorities  immediately  (if  applicable). 
Reports  to  the  NIH/ORDA  shall  be  sent 
to  the  Office  of  Recombinant  DNA 
Activities.  National  Institutes  of  Health, 
Building  31,  Room  4B11,  Bethesda. 
Maryland  20892.  (301)  496-9838. 
Documentation  of  any  such  accident 
shall  be  prepared  and  maintained. 

Appendix  P-II-D-l-c.  Decontamination 
and  Inactivation  (BL4-P) 

Appendix  P-II-D-l-c-(l).  All 
materials,  except  for  those  that  are  to 
remain  in  a  viable  or  intact  state  for 
experimental  purposes,  shall  be 
autoclaved  prior  to  removal  from  the 
maximum  containment  greenhouse. 
Equipment  or  material  that  could  be 
damaged  by  high  temperatures  or  steam 
shall  be  decontaminated  by  alternative 
methods  (e.g.,  gas  or  vapor  sterilization) 
in  an  airlock  or  chamber  designed  for 
this  purpose. 

Appendix  P-n-D-l-c-(2).  Water  that 
comes  in  contact  with  experimental 
microorganisms  or  with  material 
exposed  to  such  microorganisms  (e.g.. 
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run-off  from  watering  plants)  shall  be 
collected  and  decontaminated  before 
disposal. 

Appendix  P-ll-D-i_c_(3).  Standard 
microbiological  procedures  shall  be 
followed  for  decontamination  of 
equipment  and  materials.  Spray  or 
liquid  waste  or  rinse  water  from 
containers  used  to  apply  the 
experimental  microorganisms  shall  be 
decontaminated  before  disposal. 

Appendix  P-II-D-l-d.  Control  of  - 
Undesired  Species  and  Motile 
Macroorganisms  (BL4-P) 

Appendix  P-II-D-l-d-(l).  A 
chemical  control  program  shall  be 
implemented  to  eliminate  undesired 
pests  and  pathogens  in  accordance  with 
applicable  state  and  Federal  laws. 

Appendix  P-II-D-l-d-(2). 
Arthropods  and  other  motile 
macroorganisms  used  in  conjunction 
with  experiments  requiring  BL4-P  level 
physical  containment  shall  be  housed  in 
appropriate  cages.  When  appropriate  to 
the  organism,  experiments  shall  be 
conducted  within  cages  designed  to 
contain  the  motile  organisms. 

Appendix  P-II-D-1-*.  Concurrent 
Experiments  Conducted  in  the 
Greenhouse  (BL4-P) 

Appendix  P-II-D-l-e-(l). 
Experiments  involving  organisms  that 
require  a  containment  level  lower  than 
BL4-P  may  be  conducted  in  the 
greenhouse  concurrently  with 
experiments  that  require  BL4-P 
containment  provided  that  all  work  is 
conducted  in  accordance  with  BL4-4' 
greenhouse  practices.  When  the 
experimental  microorganisms  in  use 
require  a  containment  level  lower  than 
BL4-P,  greenhouse  practices  reflect  the 
level  of  containment  required  by  the 
highest  containment  leve4 
microorganisms  being  tested. 

Appendix  P-II-D-l-f.  Signs  (BL4-P) 

Appendix  P-II-D-l-f-{l).  A  sign 
shall  be  posted  indicating  that  a 
restricted  experiment  is  in  progress.  The 
sign  shall  indicate  the  following:  (i)  The 
name  of  the  responsible  individual,  (ii) 
the  plants  in  use,  and  (iii)  any  special 
requirements  for  using  the  area. 

Appendix  P-II-D-l-f-{2).  If 
organisms  are  used  that  have  a 
recognized  potential  for  causing  serious 
detrimental  impacts  on  managed  or 
natural  ecosystems,  their  presence  shall 
be  indicated  by  a  sign  posted  on  the 
greervhouse  access  doors. 

Appendix  P-II-D-l-f-(3).  If  there  is  a 
risk  to  human  health,  a  sign  shall  be 
posted  incorporating  the  universal 
biosafety  symbol. 


Appendix  P-II-I>-l-g.  Transfer  of 
Materials  (BL4-P) 

Appendix  P-II-D-l-g-{i). 
Experimental  materials  that  are  brought 
into  or  removed  from  the  greenhouse  in 
a  viable  or  intact  state  shall  be 
transferred  to  a  non-breakable,  sealed, 
primary'  container  then  enclosed  in  a 
non-breakable,  sealed  secondary 
container.  These  containers  shall  be 
removed  from  the  greenhouse  facility 
through  a  chemical  disinfectant, 
fumigation  chamber,  or  an  airlock 
designed  for  this  purpose. 

Appendix  P-II-D-g-(2).  Supplies  and 
materials  shall  be  brought  into  the 
greenhouse  facility  through  a  double- 
door  autoclave,  fumigation  chamber,  or 
airlock  that  is  appropriately 
decontaminated  between  each  use.  After 
securing  the  outer  doors,  personnel 
within  the  greenhouse  facility  shall 
retrieve  the  materials  Hy  opening  the 
interior  door  of  the  autoclave, 
fumigation  chamber,  or  airlock.  These 
doors  shall  be  secured  after  the 
materials  are  brought  into  the 
greenhouse  facility. 

Appendix  P-II-D-l-h.  Greenhouse 
Practices  Manual  (BL4-P) 

Appendix  P-II-D-l-h-(l).  A 
greenhouse  practices  manual  shall  be 
prepared  or  adopted.  This  manual  shall 
include  contingency  plans  to  be 
implemented  in  the  event  of  the 
unintentional  release  of  experimental 
organisms. 

Appendix  P-II-D-l-i.  Protective 
Clothing  (BL4-P) 

Appendix  P-II-D-l-i-(l).  Street 
clothing  shall  be  removed  in  the  outer 
clothing  change  room.  Complete 
laboratory  clothing  (may  be  disposable) 
including  undergarments,  pants,  and 
shirts,  jump  suits,  shoes,  and  hats  shall 
be  provided  and  worn  by  all  personnel 
entering  the  greenhouse  facility. 

Appendix  P-II-I>-l-i-(2).  Personnel 
shall  remove  laboratory  clothing  when 
exiting  the  greenhouse  faciUty  and 
before  entering  the  shower  area.  This 
clothing  shall  be  stored  in  a  locker  or 
hamper  in  the  inner  change  room. 

Appendix  P-II-D-l-i-(3).  All 
laboratory  clothing  shall  be  autoclaved 
before  laundering. 

Appendix  P-II-D-2.  Facilities  (BL4-P) 

Appendix  P-II-D-2-a.  Greenhouse 
Design  (BL4-P) 

Appendix  P-II-D-2-a-(l).  The 
maximum  containment  greenhouse 
facility  shall  consist  of  a  separate 
building  or  a  clearly  demarcated  and 
isolated  area  within  a  building.  The 
need  to  maintain  negative  pressure 
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should  be  considerec  when  constructing 
or  renovating  the  greenhouse  facility. 

Appendix  P-II-D-i-a-(2).  Outer  and 
inner  change  rooms,  ^parated  by  a 
shower,  shall  be  provided  for  personnel 
entering  and  exiting  the  greenhouse 
faciiitv. 

Appendix  P-lI-D-i-aH3).  Windows 
shall  be  closed  and  scaled.  Ail  glazing 
shall  be  resistant  to  bteakage  (e.g.. 
double-pane  tempered  glass  or 
equivalent).  I 

Appendix  P-n-D-i-a-(4).  Access 
■        I  shall  be  self- 


-(5).  The 
i\]  be  surrounded 
protected  by 
^asures. 

■(6).  The  walls. 


doors  to  the  greenho 
closing  and  locking 

Appendix  P-U-D- 
greenhoiise  {acility  s 
by  a  security  fence  or 
equivalent  security  n 

Appendix  P-II-D-_  _  ,„,. 

floors,  and  ceilings  ofjthe  greenhouse 
shall  be  constructed  to  form  a  sealed 
internal  si:ell  that  {adjtitates  fumigation 
and  is  animal  and  artliropod-proof. 
These  infernal  surfacas  shall  be  resistant 
to  penetration  and  degradation  by 
liquids  and  chemicalfl  to  facilitate 
cleaning  and  decontai  unation  of  the 
area.  All  penetrations  into  these 
stmctures  and  surface^  (e.g..  plumbing 
and  utilities)  shall  be  Sealed. 

Appendix  P-II-D-2-a-(7).  Bench  fops 
and  other  work  surfaofs  shall  have 
seamless  surfaces  imp  >rvious  to  water 
and  resistant  to  acids,  alkalis,  organic 
solvents,  and  moderat  s  heat. 

Appendix  P-II-D-2  -a-(8).  A  double- 
door  autoclave,  fumigi  tion  chamber,  or 
ventilated  airlock  shal 
passage  of  all  material: 
equipment  that  are  no! 


greenhouse  facility  thr  3ugh  the  change 


room. 


Appendix  P-n-D-2-b 
(BL4-P) 

Appendix  P-lI-D-2 
door  autoclave  shall  b 
decontamination  of  materials 
from  the  greenhouse 
autoclave  door,  which 
external  to  the  greenhc^ 
be  sealed  to  the  outer 
automatically  controlled 
only  be  opened  upon 
sterilization  cj'cle. 


Appendix  P-II-D-2-c. 
Exhaust  Air  Ventilatio 
(BL4-P) 


-D-2-  c 


la: 


Appendix  P-Il-l 
individual  supply  and 
ventilation  system  sha 
The  system  shall  main 
differentials  and  direct  onal 
required  to  assure  inw<  rd 
airflow  from  areas  outside 
greenhous* .  Different! 
transducers  shall  be 


ial 


us>d 


be  provided  for 
supphes,  or 
brought  into  the 


Autoclaves 


Ml).  A  double- 
provided  for  the 
removed 
ity.  The 
opens  to  the  area 
se  faciiitv,  shall 
Hand 

so  that'it  can 
c)ompletion  of  the 


facili 


\rai 


Supply  and 
I  Systems 


-(1).  An 
exhaust  air 
be  provided, 
in  pressure 
airflow  as 
(or  zero) 
of  the 


pressure 
to  sense 


pressure  levels.  If  a  system 
malfunctions,  the  transducers  shall 
sound  an  alarm.  A  backup  source  of 
power  should  be  considered.  The 
supply  and  exhaust  airflow  shall  be 
interlocked  to  assure  inward  (or  zero) 
airflow  at  all  times.  The  integrity  of  the 
greenhouse  shall  have  an  air  leak  rate 
(decay  rate)  not  to  exceed  7  percent  per 
minute  (logarithm  of  pressure  against 
time)  over  a  20-minute  period  at  2 
inches  of  water  gauge  pressure. 
Nominally,  this  is  0.05  inches  of  water 
gauge  pressure  loss  in  1  minute  at  2 
inches  water  gauge  pressure. 

Appendix  P-II-D-2-c-{2).  Exhaust  air 
from  the  greenhouse  facility  shall  be 
filtered  through  high  efTiciency 
particulate  air/HEPA  filters  and 
discharged  to  the  outside  and  dispersed 
away  from  occupied  buildings  and  air 
intakes.  Filter  chambers  shall  be    . 
designed  to  allow  in  situ 
decontamination  before  filters  are 
removed  and  to  facilitate  certification 
testing  after  they  are  replaced.  HEPA 
filters  shall  be  provided  to  treat  air 
supplied  to  the  greenhouse  facility. 
HEPA  filters  shall  be  certified  annually. 

Appendix  P-II-D-2-<l.  Other  (BL4-P) 

Appendix  P-n-D-2-d-{l).  Sewer 
vents  and  other  ventilation  lines  contain 
high  efficiency  particulate  air/HEPA 
filters.  HEPA  filters  shall  be  certified 
annually. 

Appendix  P-II-D-2-d-{2).  A  pass- 
through  dunk  tank,  fumigation  chamber, 
or  an  equivalent  method  of 
decontamination  shall  be  provided  to 
ensure  decontamination  of  materials 
and  equipment  that  cannot  be 
decontaminated  in  the  autoclave. 

Appendix  P-U-D-2-d-{3).  Liquid 
effluent  from  sinks,  floors,  and 
autoclave  chambers  shall  be 
decontaminated  by  heat  or  chemical 
treatment  before  being  released  from  the 
maximum  containment  greenhouse 
facility.  Liquid  wastes  from  shower 
rooms  and  toilets  may  be 
decontaminated  by  heat  or  chemical 
treatment.  Autoclave  ajid  chemical 
decontamination  of  liquid  wastes  shall 
be  evaluated  by  appropriate  standard 
procedures  for  autoclaved  wastes. 
Decontamination  shall  be  evaluated 
mechanically  and  biologically  using  a 
recording  thermometer  and  an  indicator 
microorganism  with  a  defined  heat 
susceptibility  pattern.  If  liquid  wastes 
are  decontaminated  with  chemical 
disinfectants,  the  chemicals  used  must 
have  demonstrated  efficacy  against  the 
target  or  indicator  microorganisms. 

Appendix  P-II-D-2-d-(4).  If  there  is 
a  central  vacuum  system,  it  shall  not 
serve  areas  outside  of  the  greenhouse 
facility.  In-line  high  efficiency 


particulate  air/HEPA  fihers  shall  be 
placed  as  near  as  practicable  to  each  use 
point  or  vacuum  service  cock.  Other 
liquid  and  gas  services  to  the 
greenhouse  facility  shall  be  protected  by 
devices  that  prevent  back-flow.  HEPA 
filters  shall  be  certified  annually. 

Appendix  P-III.  Biological  Containment 
Practices 

Appropriate  selection  of  the  following 
biological  containment  practices  may  be 
used  to  meet  the  containment 
requirements  for  a  given  organism.  The 
present  list  is  not  exhaustive;  there  may 
be  other  ways  of  preventing  effective 
dissemination  that  could  possibly  lead 
to  the  establishment  of  the  organism  or 
its  genetic  material  in  the  environment 
resulting  in  deleterious  consequences  to 
managed  Or  natural  ecosystems. 

Appendix  P-III-A.  Biological 
Containment  Practices  (Plants) 

Appendix  P-in-A-1.  Effective 
dissemination  of  plants  by  pollen  or 
seed  can  be  prevented  by  one  or  more 
of  the  following  procedures:  (i)  Cover 
the  reproductive  structures  to  prevent 
pollen  dissemination  at  flowering  and 
seed  dissemination  at  maturity;  (ii) 
remove  reproductive  structures  by 
employing  male  sterile  strains,  or 
harvest  the  plant  material  prior  to  the 
reproductive  stage;  (iii)  ensure  that 
exp)erimental  plants  flower  at  a  time  of 
year  when  cross-fertile  plants  are  not 
flowering  within  the  normal  pollen 
dispersal  range  of  the  experimental 
plant;  or  (iv)  ensure  that  cross-fertile 
plants  are  not  growing  within  the 
known  pollen  dispersal  range  of  the 
experimental  plant. 

Appendix  P-III-B.  Biological 
Containment  Practices  (Microorganisms) 

Appendix  P-III-B-1.  Effective 
dissemination  of  microorganisms 
beyond  the  confines  of  the  greenhouse 
can  be  prevented  by  one  or  more  of  the 
following  procedures:  (i)  Confine  all 
operations  to  injections  of 
microorganisms  or  other  biological 
procedures  (including  genetic 
manipulation)  that  limit  replication  or 
reproduction  of  viruses  and 
microorganisms  or  sequences  derived 
from  microoi^anisms,  and  confine  these 
injections  to  internal  plant  parts  or 
adherent  plant  surfaces;  (ii)  ensure  that 
organisms,  which  can  serve  as  hosts  or 
promote  the  transmission  of  the  virus  or 
microorganism,  are  not  present  within 
the  farthest  distance  that  the  airborne 
virus  or  microorganism  may  be  expected 
to  be  effectively  disseminated;  (iii) 
conduct  experiments  at  a  time  of  year 
when  plants  that  can  serve  as  hosts  are 
either  not  growing  or  are  not  susceptibk 


to  productive  infection;  (iv)  use  viruses 
and  other  microorganisms  or  their 
genomes  that  have  known  arthropod  or 
animal  vectors,  in  the  absence  of  such 
vectors;  (v)  use  microorganisms  that 
have  an  obligate  association  with  the 
plant;  or  (vi)  use  microorganisms  that 
are  genetically  disabled  to  minimize 
survival  outside  of  the  research  facility 
and  vthose  natural  mode  of  transmission 
requires  injury  of  the  target  organism,  or 
assures  that  inadvertent  release  is 
unlikely  to  initiate  productive  infection 
of  organisms  outside  of  the 
experimental  facility. 

Appendix  P-III-C.  Biological 
Containment  Practices 
(Macroorganisms) 

Appendix  P-III-C-1.  Effective 
dissemination  of  arthropods  and  other 
small  animals  can  be  prevented  by  using 
one  or  more  of  the  following 
procedures:  (i)  Use  non-flying,  flight- 
impaired,  or  sterile  arthropods;  (ii)  use 
non-motile  or  sterile  strains  of  small 
animals;  (iii)  conduct  experiments  at  a 
time  of  year  that  precludes  the  survival 
of  escaping  organisms;  (iv)  use  animals 
that  have  an  obligate  association  with  a 
plant  that  is  not  present  within  the 
dispersal  range  of  the  organism;  or  (v) 
prevent  the  escape  of  organisms  present 
in  run-off  water  by  chemical  treatment 
or  evaporation  of  run-off  water. 

/.  Addition  of  Appendix  Q,  Physical  and 
Biological  Containment  for 
Recombinant  DNA  Research  Involving 
Animals,  to  the  NIH  Guidelines 

The  following  new  appendix. 
Appendix  Q,  reads  as  follows: 

Appendix  Q  specifies  containment 
and  (x>nfinement  practices  for  research 
involving  whole  animals,  both  those  in 
which  the  animal's  genome  has  been 
altered  by  stable  introduction  of 
recombinant  DNA,  or  DNA  derived 
therefrom,  into  the  germ-line  (transgenic 
animals)  and  experiments  involving 
viable  recombinant  DNA-modified 
microorganisms  tested  on  whole 
animals.  The  appendix  applies  to 
animal  research  activities  with  the 
following  modifications: 

Appendix  Q  shall  supersede 
Appendix  G  when  research  animals  are 
of  a  size  or  have  growth  reC|uirements 
that  preclude  the  use  of  containment  for 
laboratory  animals.  Some  animals  may 
require  other  types  of  containment  (see 
Appendix  Q-LLI-D).  The  animals  covered 
in  Appendix  Qare  those  species 
normally  categorized  as  animals 
including  but  not  limited  to  cattle, 
swine,  sheep,  goats,  horses,  and  poultry. 

The  Institutional  Biosafety  Committee 
shall  include  at  least  one  scientist  with 
expertise  in  animal  containment 
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to  productive  infection;  (iv)  use  viruses 
and  other  microorganisms  or  their 
genomes  that  have  knov\Ti  arthropod  or 
animal  vectors,  in  the  absence  of  such 
vectors;  (v)  use  microorganisms  that 
have  an  obligate  association  with  the 
plant;  or  (vi)  use  microorganisms  that 
are  genetically  disabled  to  minimize 
survival  outside  of  the  research  facility 
and  whose  natural  mode  of  transmission 
requires  injury  of  the  target  organism,  or 
assures  that  inadvertent  release  is 
unlikely  to  initiate  productive  infection 
of  organisms  outside  of  the 
experimental  facility. 

Appendix  P-III-C.  Biological 
Containment  Practices 
(Macroorganisms) 

Appendix  P-III-C-1.  Effective 
dissemination  of  arthropods  and  other 
small  animals  can  be  prevented  by  using 
one  or  more  of  tiie  following 
procedures;  (i)  Use  non-flying,  flight- 
impaired,  or  sterile  arthropods;  (ii)  use 
non-motile  or  sterile  strains  of  small 
animals;  (iii)  conduct  experiments  at  a 
time  of  year  that  precludes  the  survival 
of  escaping  organisms;  (iv)  use  animals 
that  have  an  obligate  association  with  a 
plant  that  is  not  present  within  the 
dispersal  range  of  the  organism;  or  (v) 
prevent  the  escape  of  organisms  present 
in  run-off  water  by  chemical  treatment 
or  evaporation  of  run-off  water. 

/.  Addition  of  Appendix  Q,  Physical  and 
Biological  Containment  for 
Recombinant  DNA  Research  Involving 
Animals,  to  the  NIH  Guidelines 

The  following  new  appendix. 
Appendix  Q,  reads  as  follows: 

Appendix  Q  specifies  containment 
and  (X)nfinement  practices  for  research 
involving  whole  animals,  both  those  in 
which  the  animal's  genome  has  been 
altered  by  stable  introduction  of 
recombinant  DNA,  or  DNA  deri\'ed 
therefrom,  into  the  germ-line  (transgenic 
animals)  and  experiments  involving 
viable  recombinant  DNA-modified 
microorganisms  tested  on  whole 
animals.  The  appendix  applies  to 
animal  research  activities  with  the 
following  modifications: 

Appendix  Q  shall  supersede 
Appendix  G  when  research  animals  are 
of  a  size  or  have  growth  requirements 
that  preclude  the  use  of  containment  for 
laboratory  animals.  Some  animals  may 
require  other  types  of  containment  (see 
Appendix  Q-UI-D).  The  animals  covered 
in  Appendix  Qare  these  species 
normally  categorized  as  animals 
including  but  not  limited  to  cattle, 
swine,  sheep,  goats,  horses,  and  poultry. 

The  Institutional  Biosafety  Committee 
.shall  include  at  least  one  .scientist  with 
expertise  in  animal  containment 


principles  when  experiments  utilizing 
Appendix  Q  require  Institutional 
Biosafety  Committee  prior  approval. 
The  institution  shall  estabhsh  and 
maintain  a  health  surveillance  program 
for  persormel  engaged  in  animal 
research  involving  viable  recombinant 
DNA-containing  microorganisms  that 
require  Biosafety  Level  (BL)  3  or  greater 
containment  in  the  laboratory. 

Appendix  Q-I.  General  Considerations 

Appendix  Q-l-A.  Containment  Levels 

The  containment  levels  required  for 
research  involving  recombinant  DNA 
associated  with  or  in  animals  is  based 
on  classification  of  experiments  in 
Section  III.  For  the  purpose  of  animal 
research,  four  levels  of  containment  are 
established.  These  are  referred  to  as 
BLl-Animals  (N).  BL2-N.  BL3-N,  and 
BL4-N  and  are  described  in  the 
following  sections  of  Appendix  Q.  Tlie 
descriptions  include:  (i)  standard 
practices  for  physical  and  biological 
containment,  and  (ii)  animal  facilities. 

Appendix  Q-I-B.  Disposal  of  Animals 
(BLl-N  through  BL4-N) 

Appendix  Q-I-B-1.  When  an  animal 
covered  by  Appendix  Q  containing 
recombinant  DNA  or  a  recombinant 
DNA-derived  organism  is  euthanized  or 
dies,  the  carcass  shall  be  disposed  of  to 
avoid  its  use  as  food  for  human  beings 
or  animals  unless  food  use  is 
specifically  authorized  by  an 
appropriate  Federal  agency. 

Appendix  Q-I-B-2.  A  pem>anent 
record  shall  be  maintained  of  the 
experimental  use  and  disposal  of  each 
animal  or  group  of  animals. 

Appendix  Q-II.  Physical  and  Biological 
Containment  Levels 

Appendix  Q-II-A.  Biosafety  Level  1  - 
Animals  (BLl-N) 

Appendix  Q-II-A-l.  Standard  Practices 
(BLl-N) 

Appendix  Q-II-A-l-a.  Animal  Facility 
Access  (BLl-N) 

Appendix  QH-A-l-a-d).  The 
containment  area  shall  be  locked. 

Appendix  Q-II-A-l-a-(2).  Access  to 
the  containment  area  shall  be  limited  or 
re.stricted  when  experimental  animals 
are  being  held. 

Appendix  Q-II-A-l-a-(3).  The 
containment  area  shall  be  patrolled  or 
monitored  at  frequent  intervals. 

Appendix  Q-H-A-l-b.  Other  (BLl-N) 

Appendix  Q-U-A-l-b-(l).  All 
genetically  engineered  neonates  shall  be 
permanently  marked  within  72  hours 
after  birth,  if  their  size  permits.  If  their 
size  does  not  permit  marking,  their 


containers  should  be  marked.  In 
addition,  transgenic  animals  should 
contain  distinct  and  biochemically 
assayable  DNA  sequences  that  allow 
identification  of  transgenic  ajiimals 
from  among  non-  transgenic  animals. 

Appendix  Q-U-A-l-b-(2)  A  double 
barrier  shall  be  provided  to  separate 
male  and  female  animals  unless 
reproductive  studies  are  part  of  the 
experiment  or  other  measures  are  taken 
to  avoid  reproductive  transmission. 
Reproductive  incapacitation  may  be 
used. 

Appendix  Q-II-A-l-b-(3).  The 
containment  area  shall  be  in  accordance 
with  state  and  Federal  laws  and  animal 
care  requirements. 

Appendix  Q-II-A-2.  Animal  Facihties 
(BLl-N) 

Appendix  Q-II-A-2-(a).  Animals  shall 
be  confined  to  securely  fenced  areas  or 
be  in  enclosed  structures  (animal  rooms) 
to  minimize  the  possibiUty  of  theft  or 
unintentional  release. 

♦  Appendix  Q-II-B.  Biosafety  Level  2  - 
Animals  (BL2-N)  (see  Appendix  Q-III- 
A) 

Appendix  Q-O-B-l.  Standard  Practices 
(BL2-N) 

Appendix  Q-II-B-l-a.  Animal  Facility 
Access  (BL2-N) 

Appendix  Q-II-B-l-a-d).  The 
containment  area  shall  be  locked. 

Appendix  Q-Il-B-l-a-(2).  The 
containment  area  shall  be  patrolled  or 
monitored  at  frequent  intervals. 

Appendix  Q-II-B-l-a-{3).  The 
containment  building  shall  be 
controlled  and  have  a  locking  access 

Appendix  Q-II-B-l-a-(4).  Th«  Animal 
Facility  Director  shall  establish  policies 
and  procedures  whereby  only  persons 
who  have  been  advised  of  the  potential 
hazard  and  who  meet  any  specific  entry- 
requirements  (e.g.,  vaccination)  may 
enter  the  laboratory  or  animal  rooms. 

Appendix  Q-II-B-l-a-(5).  Animals  of 
the  same  or  different  species,  which  are 
not  involved  in  the  work  being 
perfonned,  shall  not  be  permitted  in  the 
animal  area. 

Appendix  Q-II-B-l-b. 
Decontamination  and  Inactivotion  (BL2- 
N) 

Appendix  Q-Il-B-l-b-(l). 
Contaminated  materials  that  are 
decontaminated  at  a  site  away  from  the 
laboratory  shall  be  placed  in  a  closed 
durable  leak-proof  container  prior  to 
removal  from  the  laboratory'. 

Appendix  Q-II-B-l-b-(2)'  Needles  and 
.syringes  shall  be  promptly  placed  in  a 
puncture-resistant  container  and 
decontaminated,  preferably  by 
autoclaving,  before  discard  or  reuse. 
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Appendix  Q-D-B-l 

Appendix  Q-II- 
animal  research 
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warning  sign  incor  jorating 
universal  biosafety 
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Animal  Facility  Di:  ector 
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special  requiremen 
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^imal  species,  (iii) 
one  number  of  the 
or  other 
and  (iv)  any 
s  for  entering  the 


Appendix  Q-II-B-1 
Clothing  {BL2-N) 
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Appendix  Q-II- 
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Appendix  Q-II 
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Appendix  Q-II-B-l-f.  Transfer  of 
Materials  (BL2-N) 

Appendix  Q-II-B-l-f-(l).  Biological 
materials  removed  from  the  animal 
containment  area  in  a  viable  or  intact 
state  shall  be  transferred  to  a  non- 
breakable  sealed  primary  container  and 
then  enclosed  in  a  non-breakable  sealed 
secondary  container.  All  containers, 
primary  and  secondary,  shall  be 
disinfected  before  removal  from  the 
animal  facility.  Advance  approval  for 
transfer  of  material  shall  be  obtained 
from  the  Animal  Facility  Director. 
Packages  containing  viable  agents  may 
only  be  opened  in  a  facility  having  an 
equivalent  or  higher  level  of  physical 
containment  unless  the  agent  is 
biologically  inactivated  or  incapable  of 
reproduction. 

Appendix  Q-II-B-1 -g.  Other  (BL2-N) 

Appendix  Q-U-B-l-g-(l).  All 
genetically  engineered  neonates  shall  be 
permanently  marked  within  72  hours 
after  birth,  if  their  size  permits.  If  their 
size  does  not  permit  marking,  their 
containers  should  be  marked.  In 
addition,  transgenic  animals  should 
contain  distinct  and  biochemically 
assayable  DNA  sequences  that  allow 
identification  of  transgenic  animals 
from  among  non-transgenic  animals. 

Appendix  Q-II-B-l-g-(2).  Needles  and 
syringes  shall  be  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
diaphragm  bottles.  Only  needle-locking 
syringes  or  disposable  syringe-needle 
units  (i.e.,  needle  is  integral  to  the 
syringe)  shall  be  used  for  the  injection 
or  aspiration  of  fluids  containing 
organisms  that  contain  recombinant 
DNA.  Extreme  caution  shall  be  used 
when  handling  needles  and  syringes  to 
avoid  autoinoculation  and  the 
generation  of  aerosols  during  use  and 
disposal.  Following  use,  needles  shall 
not  be  bent,  sheared,  replaced  in  the 
needle  sheath  or  guard,  or  removed  from 
the  syringe.  Needles  and  syringes  shall 
be  promptly  placed  in  a  puncture- 
resistant  container  and  decontaminated, 
preferably  by  autoclaving,  before 
discard  or  reuse. 

Appendix  Q-D-B-l -g-(3).  Appropriate 
steps  should  be  taken  to  prevent 
horizontal  transmission  or  exposure  of 
laboratory  personnel.  If  the  agent  used 
as  a  vector  is  known  to  be  transmitted 
by  a  particular  route  (e.g.,  arthropods), 
special  attention  should  be  given  to 
preventing  spread  by  that  route.  In  the 
absence  of  specific  knowledge  of  a 
particular  route  of  transmission,  all 
potential  means  of  horizontal 


transmission  (e.g.,  arthropods, 
contaminated  bedding,  or  animal  waste, 
etc.)  should  be  prevented. 

Appendix  Q-II-B-1 -g-(4).  Eating, 
drinking,  smoking,  and  applying 
cosmetics  shall  not  be  permitted  in  the 
work  area. 

Appendix  Q-II-B-l-g-(5).  Individuals 
who  handle  materials  and  animals 
containing  recombinant  DNA  molecules 
shall  be  required  to  wash  their  hands 
before  exiting  the  containment  area. 

Appendix  Q-II-B-1 -g-(6).  A  double 
barrier  shall  be  provided  to  separate 
male  and  female  animals  unless 
reproductive  studies  are  part  of  the 
experiment  or  other  measures  are  taken 
to  avoid  reproductive  transmission. 
Reproductive  incapacitation  mav  be 
used. 

Appendix  Q-II-B-l-g-(7).  The 
containment  area  shall  be  in  accordance 
with  state  and  Federal  laws  and  animal 
care  requirements. 

Appendix  Q-II-B-l-g-{8).  A  biosafety 
manual  shall  be  prepared  or  adopted. 
Personnel  shall  be  advised  of  special 
hazards  and  required  to  read  and  follow 
instructions  on  practices  and 
procedures. 

Appendix  Q-II-B-2.  Animal  Facilities 
(BL2-N) 

Appendix  Q-II-B-2-a.  Animals  shall 
be  contained  within  an  enclosed 
structure  (animal  room  or  eqyivalent)  to 
minimize  the  possibility  of  theft  or 
unintentional  release  and  to  avoid 
arthropod  access.  The  special  provision 
to  avoid  the  entry  or  escape  of 
arthropods  from  the  animal  areas  may 
be  waived  if  the  agent  in  use  is  not 
known  to  be  transmitted  by  arthropods. 

Appendix  Q-Il-B-2-b.  Surfaces  shall 
be  impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat. 

Appendix  Q-II-B-2-c.  The  animal 
containment  area  shall  be  designed  so 
that  it  can  be  easily  cleaned. 

Appendix  Q-II-B-2-d.  Windows  that 
open  shall  be  fitted  with  fly  screens. 

Appendix  Q-lI-B-2-e.  An  autoclave 
shall  be  available  for  decontamination 
of  laboratory  wastes. 

Appendix  Q-II-B-2-f.  If  arthropods  are 
used  in  the  experiment  or  the  agent 
under  study  can  be  transmitted^y  an 
arthropod,  interior  work  areas  shall  be 
appropriately  screened  (52  mesh).  All 
perimeter  joints  and  openings  shall  be 
sealed  and  additional  arthropod  control 
mechanisms  used  to  minimize 
arthropod  entry  and  propagation, 
including  appropriate  screening  of 
access  doors  or  the  equivalent. 


Appendix  Q-II-C.  Biosafety  Level  3— 
Animals  (BL3-N)  (See  Appendix  Q-III- 
B) 

Appendix  Q-U-C-l.  Standard  Practices 
(BL3-^vJ) 

Appendix  Q-II-C-l-a.  Animal  Facility 
Access  (BL3-N) 

Appendix  Q-U-C-l-a-d).  The 
containment  area  shall  be  locked. 

Appendix  Q-II-C-l-a-(2).  The 
containment  area  shall  be  patrolled  or 
monitored  at  frequent  intervals. 

Appendix  Q-Il-C-l-a-{3).  The 
containment  building  shall  l)e 
controlled  and  have  a  locking  access. 

Appendix  Q-U-C-l-a-(4).  The  Animal 
Facility  Director  shall  establish  policies 
and  procedures  whereby  only  persons 
who  have  been  advised  of  the  potential 
hazard  and  who  meet  any  specific  entry 
requirements  (e.g..  vaccination)  shall 
enter  the  laboratory  or  animal  rooms. 

Appendix  Q-II-C-l-a-(5).  Animal 
room  doors,  gates,  or  other  closures 
shall  be  kept  closed  when  experiments 
are  in  progress. 

Appendix  Q-II-C-l-b.  Decontamination 
and  Inactivation  {BL3-N) 

Appendix  Q-II-C-l-b-{l).  The  work 
surfaces  of  containment  equipment  shall 
be  decontaminated  when  work  with 
organisms  containing  recombinant  DNA 
molecules  is  finished.  Where  feasible, 
plastic-backed  paper  toweling  shall  be 
used  on  nonporous  work  surfaces  to 
facilitate  clean-up. 

Appendix  Q-II-C-l-b-(2).  All  animals 
shall  be  euthanized  at  the  end  of  their 
experimental  usefulness  and  the 
carcasses  decontaminated  before 
disposal  in  an  approved  manner. 

Appendix  Q-H-C-l-b-O).  Needles  and 
syringes  shall  be  promptly  placed  in  a 
puncture-resistant  container  and 
decontaminated,  preferably  by 
autoclaving,  before  discard  or  reuse. 

Appendix  Q-II-C-l-b-(4).  Special 
safety  testing,  decontamination 
procedures,  and  Institutional  Biosafety 
Committee  approval  shall  be  required  to 
transfer  agents  or  tissue/organ 
specimens  from  a  BL3-N  animal  facility 
to  a  facility  with  a  lower  containment 
classification. 

Appendix  Q-Il-C-l-b-(5).  Liquid 
effluent  from  containment  equipment, 
sinks,  biological  safety  cabinets,  animal 
rooms,  primary  barriers,  floor  drains, 
and  sterilizers  shall  be  decontaminated 
by  heat  treatment  before  being  released 
into  the  sanitary  system.  The  procedure 
used  for  heat  decontamination  of  liquid 
wastes  shall  be  monitored  with  a 
recording  thermometer.  The 
effectiveness  of  tlie  heat 
decontamination  process  system  shall 
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Appendix  Q-II-C.  Biosafety  Level  3— 
Animals  (BL3-N)  (See  Appendix  Q-III- 
B) 

Appendix  Q-U-C-1.  Standard  Practices 
(BL3-N) 

Appendix  Q-II-C-l-a.  Animal  Facility 
Access  (BL3-N) 

Appendix  Q-U-C-l-a-(l).  The 
containment  area  shall  be  locked. 

Appendix  Q-II-C-l-a-(2l.  The 
containment  area  shall  be  patrolled  or 
monitored  at  frequent  intervals. 

Appendix  Q-Il-C-l-a-{33.  The 
containment  building  shall  l)e 
controlled  and  have  a  locking  access. 

Appendix  Q-U-C-l-a-(4).  The  Animal 
Facility  Director  shall  establish  policies 
and  procedures  whereby  only  persons 
who  have  been  advised  of  the  potential 
hazard  and  who  meet  any  spet:ific  entry 
requirements  (e.g..  vaccination)  shall 
enter  the  laboratory  or  animal  rooms. 

Appendix  Q-II-C-l-a-(5).  Animal 
room  doors,  gates,  or  other  closures 
shall  be  kept  closed  when  experiments 
are  in  progress. 

Appendix  Q-II-C-l-b.  Decontamination 
and  Inactivation  {BL3-N) 

Appendix  Q-n-C-l-b-d).  The  work 
surfaces  of  containment  equipment  shall 
be  decontaminated  when  work  with 
organisms  containing  recombinant  DNA 
molecules  is  finished.  Where  feasible, 
plastic-backed  paper  toweling  shall  be 
used  on  nonporous  work  surfaces  to 
facilitate  clean-up. 

Appendix  Q-II-C-l-b-(2).  All  animals 
shall  be  euthanized  at  the  end  of  their 
experimental  usefulness  and  the 
carcasses  decontaminated  before 
disposal  in  an  approved  manner. 

Appendix  Q-n-C-l-b-(3).  Needles  and 
syringes  shall  be  promptly  placed  in  a 
puncture-resistant  container  and 
decontaminated,  preferably  by 
autoclaving.  before  discard  or  reuse. 
Appendix  Q-II-C-l-b-(4).  Special 
safety  testing,  decontamination 
procedures,  and  Institutional  Biosafety 
Committee  approval  shall  be  required  to 
transfer  agents  or  tissue/organ 
specimens  from  a  BL3-N  animal  facility 
to  a  facility  with  a  lower  containment 
classification. 

Appendix  Q-Il-C-l-b-(5).  Liquid 
effluent  from  containment  equipment, 
sinks,  biological  safety  cabinets,  animal 
rooms,  primary  barriers,  floor  drains, 
and  sterilizers  shall  be  decontaminated 
by  heat  treatment  before  being  released 
into  the  sanitary  system.  The  procedure 
used  for  heat  decontamination  of  liquid 
wastes  shall  be  monitored  with  a 
recording  thermometer.  The 
effectiveness  of  tlie  heat 
decontamination  process  system  shall 


be  revalidated  every  30  days  with  an 
indicator  organism. 

Appendix  Q-II-C-l-c.  Signs  (BL3-N) 

Appendix  Q-II-C-l-c-(l).  When  the 
animal  research  requires  special 
provisions  for  entr>'  (e.g.,  vaccination),  a 
warning  sign  incorporating  the 
universal  biosafety  symbol  shall  be 
posted  on  all  access  doors  to  the  animal 
work  area.  The  sign  shall  indicate:  (i) 
The  agent,  (ii)  the  animal  species,  (iii) 
the  name  and  telephone  number  of  the 
Animal  Facility  Director  or  other 
responsible  individual,  and  (iv)  any 
special  requirements  for  entering  the 
laboratorj". 

Appendix  Q-II-C-l-d.  Protective 
Clothing  (BL3-N) 

Appendix  Q-U-C-l-d-(l).  Full 
protective  clotliinglhat  protects  the 
individual  (e.g..  scrub  suits,  coveralls, 
uniforms)  shall  be  worn  in  the  animal 
area.  Clothing  shall  not  be  worn  outside 
the  animal  containment  area  and  shall 
be  decontaminated  before  laundering  or 
disposal.  Personnel  shall  be  required  to 
shower  before  exiting  the  BL3-N  area 
and  wearing  of  personal  clothing. 

Appendix  Q-n-C-l-d-(2).  Special  care 
shall  be  taken  to  avoid  skin 
contamination  with  microorganisms 
containing  recombinant  DNA. 
Impervious  and/or  protective  gloves 
shall  be  worn  when  handling 
experimental  animals  and  when  skin 
contact  with  an  infectious  agent  is 
unavoidable. 

Appendix  Q-II-C-l-d-(3).  Appropriate 
respiratory  protection  shall  be  worn  in 
rooms  containing  experimental  animals. 

Appendix  Q-II-C-l-e.  Records  (BL3-N) 

Appendix  Q-II-C-l-e-(l).  Documents 
regarding  experimental  animal  use  and 
disposal  shall  be  maintained  in  a 
pennanent  record  book. 

Appendix  Q-II-C-l-e-(2).  Any 
incident  involving  spills  and  accidents 
that  result  in  environmental  release  or 
exposure  of  animals  or  laboratory 
workers  to  organisms  containing 
recombinant  DNA  shall  be  reported 
immediately  to  the  Biological  Safety 
Office.  Animal  Facility  Director. 
Institutional  Biosafety  Committee.  NIH/ 
ORDA.  and  other  appropriate 
authorities  (if  applicable).  Reports  to  the 
NIH/ORDA  shall  be  sent  to  the  Office  of 
Recombinant  DNA  Activities.  National 
Institutes  of  Health.  Building  31.  Room 
4B11,  Bethesda.  Maryland  20892.  (301) 
496-9838.  Medical  evaluation, 
surveillance. and  treatment  shall  be 
provided  as  appropriate  and  written 
records  maintained.  If  necessary,  the 
area  shall  be  appropriately 
decontaminated. 


Appendix  Q-II-C-l-e-(3).  When 
appropriate  and  giving  consideration  to 
the  agent  handled,  baseline  serum 
samples  shall  be  collected  and  stored  for 
animal  care  and  other  at-risk  personnel. 
Additional  serum  specimens  may  be 
collected  periodically  depending  on  the 
agent  handled  or  the  function  of  the 
facility. 

Appendix  Q-II-C-l-f.  Transfer  of 
Materials  (BL3-N) 

Appendix  Q-II-C-l-f-(l).  Biological 
materials  removed  from  the  animal 
containment  laboratory  in  a  viable  or 
intact  state  shall  be  transferred  to  a  non- 
breakable  sealed  primary  container  and 
then  enclo.sed  in  a  non-breakable  sealed 
secondary  container.  All  containers, 
primary  and  secondary,  shall  be 
disinfected  before  removal  from  the 
animal  facility.  Advance  approval  for 
transfer  of  material  shall  be  obtained 
from  the  Animal  Facility  Director. 
Packages  containing  viable  agents  may 
be  opened  only  in  a  facility  having  an 
equivalent  or  higher  level  of  physical 
containment  unless  the  agent  is 
biologically  inadivated  or  incapable  of 
reproduction. 

Appendix  Q-U-C-l-f-(2).  Special 
safety  testing,  decontamination 
procedures,  and  Institutional  Biosafety 
Committee  approval  shall  be  required  to 
transfer  agents  or  tissue/organ 
specimens  from  a  BL3-N  animal  facility 
to  a  facility  with  a  lower  containment 
classification. 

Appendix  Q-II-C-l-g.  Other  (BL3-N) 

Appendix  Q-II-C-l-g-(i).  All 
genetically  engineered  neonates  shall  lye 
permanently  marked  within  72  hours 
after  birth,  if  their  size  permits.  If  their 
size  does  not  permit  marking,  their 
containers  should  be  marked.  In 
addition,  transgenic  animals  should 
contain  distinct  and  biochemically 
assayable  DNA  sequences  that  al low- 
identification  of  transgenic  animals 
from  among  nontransgenic  animals. 

Appendix  Q-Il-C-l-g-(2).  Appropriate 
steps  should  be  taken  to  prevent 
horizontal  transmission  or  exposure  of 
laboratory  personnel.  If  the  agent  used 
as  the  vector  is  known  to  be  transmitted 
by  a  particular  route  (e.g..  arthropods), 
special  attention  should  be  given  to 
preventing  spread  by  that  route.  In  the 
absence  of  specific  knowledge  of  a 
particular  route  of  transmission,  all 
potential  means  of  horizontal 
transmission  (e.g..  arthropods, 
contaminated  bedding,  or  animal  waste) 
should  be  prevented. 

Appendix  Q-Il-C-l-g-{3).  Eating, 
drinking,  smoking,  and  applying 
cosmetics  shall  not  be  permitted  in  the 
work  area. 
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Appendix  Q-II-C-  l-g-(4).  Individuals 


s  and  animals 


containing  recombinant  DNA  molecules 
shall  be  required  to  vash  their  hands 
before  exiting  the  co  ntainment  area. 

Appendix  Q-U-C-l-g-(5).  Experiments 
involving  other  organisms  that  require 
containment  levels  lower  than  BL3-N 
may  be  conducted  ii  i  the  same  area 
concurrently  with  e;  periments 
requiring  BL3-N  coi  tainment  provided 
that  they  are  conduc  led  in  accordance 
with  BL3-N  practice  s. 

Appendix  Q-II-C-  l-g-(6).  Animal 
holding  areas  shall  t  e  cleaned  at  least 
once  a  day  and  deco  itaminated 
immediately  followi  ig  any  spill  of 
viable  materials. 

Appendix  Q-Il-C-  -g-(7).  All 
procedures  shall  be  >erformed  carefully 
to  minimize  the  cres  lion  of  aerosols. 

Appendix  Q-II-C-  ;-g-(8).  A  double 
barrier  shall  be  prov  ded  to  separate 
male  and  female  ani  nals  unless 
reproductive  studies  are  part  of  the. 
experiment  or  other  neasures  are  taken 
to  avoid  reproductiv  ;  transmission. 
Reproductive  incapa  citation  may  be 
used. 

Appendix  Q-Ii-C-  -g-(9).  The 
containment  area  shi  ill  be  in  accordance 
with  state  and  Feder  il  laws  and  animal 
care  requirements. 

Appendix  Q-II-C-  -g-(lO).  All  animals 
shall  be  euthanized  <  t  the  end  of  their 
experimental  usefulr  ess  and  the 
carcasses  decontamii  lated  before 
disposal  in  an  appro  'ed  manner. 

Appendix  Q-II-C-:  -g-(ll).  Personnel 
shall  be  required  to  s  lower  before 
exiting  the  BL3-N  ar  ?a  and  wearing 
personal  clothing. 

Appendix  Q-II-C-:  -g-(12).  Animals  q[ 
the  same  or  different  species,  which  are 
not  involved  in  the  v  ork  being 
performed,  shall  not  )e  permitted  in  the 
animal  area. 


-g-(13).  Needles 
used  only  for 


Appendix  Q-II-C-1  - 
and  syringes  shall  be  i 
parenteral  injection  i  nd  aspiration  of 
fluids  from  laborator  /  animals  and 
diaphragm  bottles.  0  ily  needle-locking 
syringes  or  disposable  syringe-needle 
units  (i.e.,  needle  is  i  itegral  to  the 
syringe)  shall  be  use<  for  the  injection 
or  aspiration  of  fluid  containing 
organisms  that  conta  n  recombinant 
DNA.  Extreme  cautic  n  shall  be  used 
when  handling  need  es  and  syringes  to 
avoid  autoinoculatio  i  and  the 
generation  of  aerosol ;  during  use  and 
disposal.  Following  \  se,  needles  shall 
not  be  bent,  sheared,  replaced  in  the 
needle  sheath  or  guai  d  or  removed  from 
\he  syringe.  The  neec  les  and  syringes 
shall  be  promptly  pie  ced  in  a  puncture- 
resistant  container  ar  d  decontaminated, 
preferably  by  autocla  I'ing,  before 
discard  or  reuse. 
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Appendix  Q-n-C-l-g-(14).  A  biosafety 
manual  shall  be  prepared  or  adopted. 
Personnel  shall  be  advised  of  special 
hazards  and  required  to  read  and  follow 
instructions  on  practices  and 
procedures. 

Appendix  Q-II-C-2.  Animal  Facilities 
(BL3-N) 

Appendix  Q-II-C-2-a.  Animals  shall 
be  contained  within  an  enclosed 
structure  (animal  room  or  equivalent)  to 
minimize  the  possibiUty  of  theft  or 
unintentional  release  and  avoid 
arthropod  access.  The  special  provision 
to  avoid  the  entry  or  escape  of 
arthropods  from  the  animal  areas  may 
be  waived  if  the  agent  in  use  is  not 
known  to  be  transmitted  by  arthropods. 

Appendix  Q-II-C-2-b.  The  interior 
walls,  floors,  and  ceilings  shall  be 
impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat,  to  facilitate  cleaning. 
Penetrations  in  these  structures  and 
surfaces  (e.g.,  plumbing  and  utilities) 
shall  be  sealed. 

Appendix  Q-II-C-2-c.  Windows  in    . 
the  animal  facility  shall  be  closed, 
sealed,  and  breakage  resistant  (e.g., 
double- pane  tempered  glass  or 
equivalent).  The  need  to  maintain 
negative  pressure  should  be  considered 
when  constructing  or  renovating  the 
animal  facilitv. 

Appendix  O-II-C-2-d.  An  autoclave, 
incinerator,  or  other  effective  means  to 
decontaminate  animals  and  waste  shall 
be  available,  preferably  within  the 
containment  area.  If  feasible,  a  double- 
door  autoclave  is  preferred  and  should 
be  positioned  to  allow  removal  of 
material  from  the  containment  area. 

Appendix  Q-II-C-2-e.  If  arthropods 
are  used  in  the  experiment  or  the  agent 
under  study  can  be  transmitted  by  an 
arthropod,  the  interior  work  area  shall 
be  appropriately  screened  (52  mesh).  All 
perimeter  joints  and  openings  shall  be 
sealed,  and  additional  arthropod  control 
mechanisms  used  to  minimize 
arthropod  entry  and  propagation, 
including  appropriate  screening,  or  the 
equivalent  of  access  doors. 

Appendix  Q-Il-C-2-f.  Access  doors 
to  the  containment  area  shall  be  self- 
closing. 

Appendix  Q-II-C-2-g.  The  animal 
area  shall  be  separated  from  all  other 
areas.  Passage  through  two  sets  of  doors 
shall  be  the  basic  requirement  for  entry 
into  the  animal  area  from  access 
corridors  or  other  contiguous  areas.  The 
animal  containment  area  shall  be 
physically  separated  from  access 
corridors  and  other  laboratories  or  areas 
by  a  double-door  clothes  change  room, 
equipped  with  integral  showers  and 
airlock. 


Appendix  Q-II-C-2-h.  Liquid 
effluent  from  containment  equipment,  . 
sinks,  biological  safety  cabinets,  animal 
rooms,  primary  barriers,  floor  drains, 
and  sterilizers  shall  be  decontaminated 
by  heat  treatment  before  being  released 
into  the  sanitary  system.  The  procedure 
used  for  heat  decontamination  of  liquid 
wastes  shall  be  monitored  with  a 
recording  thermometer.  The 
effectiveness  of  the  heat 
decontamination  process  system  shall 
be  revalidated  every  30  days  with  an 
indicator  prganism. 

Appendix  Q-II-C-2-i.  An  exhaust  air 
ventilation  system  shall  be  provided. 
This  system  shall  create  directional 
airflow  that  draws  air  into  the  animal 
room  through  the  entry  area.  The 
building  exhaust,  or  the  exhaust  from 
primary  containment  units,  may  be  used 
for  this  purpose  if  the  exhaust  air  is 
discharged  to  the  outside  and  shall  be 
dispersed  away  from  occupied  areas  and 
air  intakes.  Personnel  shall  verify  that 
the  direction  of  the  airflow  (into  the 
animal  room)  is  proper.    . 

Appendix  Q-II-C-2-j.  If  the  agent  is 
transmitted  by  aerosol,  then  the  exhaust 
air  shall  pass  through  a  high  efficiency 
particulate  air/HEPA  filter. 

Appendix  Q-II-C-2-k.  Vacuum  lines 
shall  be  protected  with  high  efficiency 
particulate  air/HEPA  filters  and  liquid 
disinfectant  traps. 

Appendix  Q-lI-C-2-l.  In  lieu  of  open 
housing  in  the  special  animal  room, 
animals  held  in  a  BL3-N  area  may  be 
housed  in  partial-containment  caging 
systems  (e.g.,  Horsfall  units  or 
gnotobiotic  systems,  or  other  special 
containment  primary  barriers).  Prudent 
judgment  must  be  exercised  to 
implement  this  ventilation  system  (e.g., 
animal  species)  and  its  discharge 
location. 

Appendix  Q-II-C-2-m.  Each  animal 
area  shall  contain  a  foot,  elbow,  or 
automatically  operated  sink  for  hand 
washing.  The  sink  shall  be  located  near 
the  exit  door. 

Appendix  Q-II-C-2-n.  Restraining 
devices  for  animals  may  be  required  to 
avoid  damage  to  the  integrity  of  the 
animal  containment  facility.  - 


Appendix  Q-II-D.  Biosafety  Level 
Animals  (BL4-N)  (See  Appendix  Q-III- 
C)  " 

Appendix  Q-II-D-1.  Standard  Practices 
(BL4-N) 

Appendix  Q-II-D-l-a-.  Animal  Facility 
Access  (BL4-N) 

Appendix  Q-II-I>-l-a-(l). 
Individuals  under  16  years  of  age  shall 
not  be  permitted  to  enter  the  animal 
area. 


Appendix  Q-II-D-l-a-{2).  The 
containment  area  shall  be  locked. 

Appendix  Q-II-D-l-a-{3).  The 
containment  area  shallbe  patrolled  or 
monitored  at  frequent  intervals. 

Appendix  Q-II-E>-l-a-^4).  The 
containment  building  shall  be 
controlled  and  have  a  locking  access.    - 

Appendix  Q-II-I>-l-a-(5).  The 
Animal  Facility  Director  shall  establish  ' 
policies  and  procedures  whereby  only 
persons  who  have  been  advised  of  the 
potential  hazard  and  who  meet  any 
specific  entry  requirements  (e.g., 
vaccination)  may  enter  the  laboratory  or 
animal  room. 

Appendix  Q-II-D-l-a-(6). 
Individuals  shall  enter  and  exit  the 
animal  facility  only  through  the  clothing 
change  and  shower  rooms. 

App)endix  Q-II-D-l-a-(7).  Personnel 
shall  use  the  airlocks  to  enter  or  exit  the 
laboratory  only  in  an  emergency. 

Appendix  Q-II-D-l-a-(8).  Animal 
room  doors,  gates,  and  other  closures 
shall  be  kept  closed  when  experiments 
are  in  progress. 

Appendix  Q-II-D-l-b. 
Decontamination  and  Inactivation  CBL4- 
N) 

Appendix  Q--II-D-l-b-(l).  All 
contaminated  liquid  or  solid  was.tes 
shall  be  decontaminated  before 
disposal. 

Appendix  Q-II-I>-l-b-(2).  The  work 
surfaces  and  containment  equipment 
shall  be  decontaminated  when  work 
with  organisms  containing  recombinant 
DNA  molecules  is  finished.  Where 
feasible,  plastic-backed  paper  toweling 
shall  be  used  on  nonporous  work 
surfaces  to  facilitate  clean-up. 

Appendix  Q-II-D-l-b-(3).  All  wastes 
from  animal  rooms  and  laboratories 
shall  be  appropriately  decontaminated 
before  disposal  in  an  approved  manner. 

Appentlix  Q-II-D-l-b-(4).  Nq 
materials,  except  for  biological  materials 
that  are  to  remain  in  a  viable  or  intact 
state,  shall  be  removed  from  the 
maximum  containment  laboratory 
unless  they  have  been  autoclaved  or 
decontaminated. 

Equipment  or  material  that  might  be 
damaged  by  high  temperatures  or  steam 
shall  be  decontaminated  by  gaseous  or 
vapor  methods  in  an  airlock  or  chamber 
designed  for  this  purpose. 

Appendix  Q-II-D-1 -b-(5).  When 
ventilated  suits  are  required,  the  animal 
personnel  shower  entrance/exit  area 
shall  be  equipped  with  a  chemical 
disinfectant  shower  to  decontaminate 
the  surface  of  the  suit  before  e.xiting  the 
area.  A  neutralization  or  water  dilution 
device  shall  beintegral  with  the 
chemical  disinfectant  discharge  piping 
before  entering  the  heat  sterilization 
system.  Entry  to  this  area  shall  be 


Appendix  Q-II-D-l-a-{2).  The 
containment  area  shall  be  locked. 

Appendix  Q-II-D-l-a-{3).  The 
containment  area  shall  be  patrolled  or 
monitored  at  frequent  intervals. 

Appendix  Q-II-D-l-a-(4).  The 
containment  building  shall  be 
controlled  and  have  a  locking  access. 

Appendix  Q-II-I>-l-a-{5).  The 
Animal  Facility  Director  shall  establish  ' 
policies  and  procedures  whereby  only 
persons  who  have  been  advised  of  the 
potential  hazard  and  who  meet  any 
spediTic  entry  requirements  (e.g., 
vaccination)  may  enter  the  laboratory  or 
animal  room. 

Appendix  Q-II-D-l-a-(6). 
Individuals  shall  enter  and  exit  the 
animal  facility  only  through  the  clothing 
change  and  shower  rooms. 

Apf)endix  Q-II-D-l-a-(7).  Personnel 
shall  use  the  airlocks  to  enter  or  exit  the 
laboratory  only  in  an  emergency. 

Appendix  Q-II-D-l-a-(8).  Animal 
room  doors,  gates,  and  other  closures 
shall  be  kept  closed  when  experiments 
are  in  progress. 

Appendix  Q-II-D-l-b. 
Decontamination  and  Inactivation  fBL4- 
N) 

Appendix  Q-II-D-l-b-(l).  All 
contaminated  liquid  or  solid  wasles 
shall  be  decontaminated  before 
disposal. 

Appendix  Q-II-D-l-b-(2).  The  work 
surfaces  and  containment  equipment 
shallbe  decontaminated  when  work 
with  organisms  containing  recombinant 
DNA  molecules  is  finished.  Where 
feasible,  plastic-backed  paper  toweling 
shall  be  used  on  nonporous  work 
surfaces  to  facilitate  clean-up. 

Appendix  Q-II-D-l-b-{3).  All  wastes 
from  animal  rooms  and  laboratories 
shall  be  appropriately  decontaminated 
before  disposal  in  an  approved  jn'anner. 

Appendix  Q-II-D-l-b-(4).  Nq 
materials,  except  for  biological  materials 
that  are  to  remain  in  a  viable  or  intact 
state,  shall  be  removed  from  the 
maximum  containment  laboratory 
unless  they  have  been  autoclaved  or 
decontaminated. 

Equipment  or  material  that  might  be 
damaged  by  high  temperatures  or  steam 
shall  be  decontaminated  by  gaseous  or 
vapor  methods  in  an  airlock  or  chamber 
designed  for  this  purpose. 

Appendix  Q-II-D-l-b-(5).  When 
ventilated  suits  are  required,  the  animal 
personnel  shower  entrance/exit  area 
shall  be  equipped  with  a  chemical 
disinfectant  shower  to  decontaminate 
the  surface  of  the  suit  before  exiting  the 
area.  A  neutralization  or  water  dilution 
device  shall  beintegral  with  the 
chemical  disinfectant  discharge  piping 
before  entering  the  heat  sterilization 
system.  Entry  to  this  area  shall  be 
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through  an  airlock  fitted  with  airtight 
doors. 

Appendix  Q-II-D-l-b-(6).  Needles  and 
syringes  shall  be  promptly  placed  in  a 
puncture-resistant  container  and 
decontaminated,  preferably  by 
autocjaving,  before  discard  or  reuse. 

Appendix  Q-II-D-l-b-(7).  Supplies 
and  materials  needed  in  the  animal 
facility  shall  be  brought  in  by  way  of  the 
double-door  autoclave,  fumigation 
chamber,  or  airlock  that  shall  be 
appropriately  decontaminated  between 
each  use. 

Appendix  Q-II-D-l-b-(8).  An 
autoclave,  incinerator,  or  other  effective 
means  to  decontaminate  animals  and 
wastes  shall  be  available,  preferably 
within  the  containment  area.  If  feasible, 
a  double-door  autoclave  is  preferred  and 
should  be  positioned  to  allow  removal 
of  material  from  the  containment  area. 

Appendix  Q-II-D-l-b-(9).  Liquid 
effluent  from  containment  equipment, 
sinks,  biological  safety  cabinets,  animal 
rooms,  primary  barriers,  floor  drains, 
and  sterilizers  shall  be  decontaminated 
by  heat  treatment  before  being  released 
into  the  sanitary  system.  Liquid  wastes 
from  shower  rooms  and  toilets  shall  be 
decontaminated  with  chemical 
disinfectants  or  heat  by  methods 
demonstrated  to  be  effective.  The 
procedure  used  for  heat 
decontamination  of  liquid  wastes  shall 
be  monitored  with  a  recording 
thermometer.  The  effectiveness  of  the 
heat  decontamination  process  system 
shall  be  revalidated  every  30  days  with 
an  indicator  organism.  Liquid  wastes 
from  the  shower  shall  be  chemically 
decontaminated  using  an  Environmental 
Protection  Agency-approved  germicide. 
The  efficacy  of  the  chemical  treatment 
process  shall  be  validated  with  an 
indicator  organism.  Chemical 
disinfectants  shall  be  neutralized  or 
diluted  before  release  into  general 
effluent  waste  systems. 

Appendix  Q-II-D-l-c.  Signs  (BL4-N) 

Appendix  Q-II-D-l-c-(l).  When  the 
animal  research  requires  special 
provisions  for  entry  (e.g.,  vaccination),  a 
warning  sign  incorporating  the 
universal  biosafety  symbol  shall  be 
posted  on  all  access  doors  to  the  animal 
work  area.  The  sign  shall  indicate:  (i) 
The  agent,  (ii)  the  animal  species,  (iii) 
the  name  and  telephone  number  of  the 
Animal  Facility  Director,  or  other 
responsible  individual,  and  (iv)  any 
special  requirements  for  entering  the 
laboratory. 

Appendix  Q-II-I>-l-d.  Protective 
Clothing  (BL4-N) 

Appendix  Q-II-D-l-d-(l).  Individuals 
shall  enter  and  exit  the  animal  facility 


only  through  the  clothing  change  and 
shower  rooms.  Street  clothing  shall  be 
removed  and  kept  in  the  outer  clothing 
change  room.  Complete  laboratory 
clothing  (may  be  disposable),  including 
undergarments,  pants,  shirts,  jump 
suits,  and  shoes  shall  be  provided  for  all 
personnel  entering  the  animal  facility. 
When  exiting  the  BL4-N  area  and  before 
proceeding  into  the  shower  area, 
personnel  shall  remove  their  laboratory 
clothing  in  the  inner  change  room.  All 
laboratory  clothing  shall  te  autoclaved 
before  laundering.  Personnel  shall 
shower  each  time  they  exit  the  animal 
facility. 

Appendix  Q-II-D-l-d-{2).  A  ventilated 
head-hood  or  a  one-piece  positive 
pressure  suit,  which  is  ventilated  by  a 
life-support  system,  shall  be  worn  by  all 
personnel  entering  rooms  that  contain 
experimental  animals  when  appropriate. 
When  ventilated  suits  are  required,  the 
animal  personnel  shower  entrance/exit 
area  shall  be  equipped  with  a  chemical 
disinfectant  shower  to  decontaminate 
the  surface  of  the  suit  before  exiting  the 
area.  A  neutralization  or  water  dilution 
device  shall  be  integral  with  the 
chemical  disinfectant  discharge  piping 
before  entering  the  heat  sterilization 
system.  Entry  to  this  area  shall  be 
through  an  airlock  fitted  with  airtight 
doors. 

Appendix  Q-II-D-l-d-(3).  Appropriate 
respiratory  protection  shall  be  worn  in 
rooms  containing  experimental  animals. 

Appendix  Q-II-D-l-e.  Records  (BL4-N) 

Appendix  Q-II-D-l-e-(l).  Documents 
regarding  experimental  animal  use  and 
disposal  shall  be  maintained  in  a 
permanent  record  book. 

Appendix  Q-II-D-l-e-(2).  A  system 
shall  be  established  for:  (i)  Reporting 
laboratory  accidents  and  exposures  that 
are  a  result  of  overt  exposures  to 
organisms  containing  recombinant 
DNA.  (ii)  employee  absenteeism,  and 
(iii)  medical  surveillance  of  potential 
laboratory-associated  illnesses. 
Permanent  records  shall  be  prepared 
and  maintained.  Any  incident  involving 
spills  and  accidents  that  results  in 
environmental  release  or  exposures  of 
animals  or  laboratory'  workers  to 
organisms  containing  recombinant  DNA 
molecules  shall  be  reported 
immediately  to  the  Biological  Safety 
Officer.  Animal  Facility  Director. 
Institutional  Biosafety  Committee.  NIH/ 
ORDA.  and  other  appropriate 
authorities  (if  applicable).  Reports  to  the 
NIH/ORDA  shall  be  sent  to  the  Office  of 
Recombinant  DNA  Activities.  National 
Institutes  of  Health.  Building  31.  Room 
4B11.  Bethesda.  Maryland  20892,  (301) 
496-9838.  Medical  evaluation, 
sur\'eillance.  and  treatment  shall  be 
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provided  as  appropriate  and  written 
records  maintained.  If  necessary,  the 
area  shall  be  appropriately 
decontaminated. 

Appendix  Q-U-D-jl-e-O).  When 
appropriate  and  giv  ng  consideration  to 


the  agents  handled. 
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jaseline  serum 


samples  shall  be  collected  and  stored  for 
animal  care  and  othit  at-risk  personnel. 
Additional  serum  sf  ecimens  may  be 
collected  periodical  y  depending  on  the 
agents  handled  or  tlje  function  of  the 
facility. 

Appendix  Q-Il-D-jl-e-(4).  A 
permanent  record  b<  ok.  indicating  the 
date  and  time  of  eac  i  entry  and  e.xit 
shall  be  signed  by  al  personnel. 

Appendix  Q-n-D-l-j:  Transfer  of 
Materials  (BL4-N) 

Appendix  Q-Il-D- 1 

materials,  axcept  for 
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to  a  non-breakable  sealed 

container  and  then 

breakable  sealed  sect 

that  shall  be  removec 

facilit>'  through  a  d 
tank,  fumigation  chaiiber 
designed  for  this 
approval  for  transfer 
obtained  from  the  An  i 
Director.  Such  packa; 
viable  agents  can  on 
another  BL4-N  anim|l 
agent  is  biologically 
incapable  of  reprodu(Jtion 
safety  testing,  decont 
procedures,  and  Instifut 
Committee  approval 
transfer  agents  or 
specimens  from  a  BL4-N 
to  one  with  a  lower 
classification. 

Appendix  Q-II-D-1 
materials  needed  in 
shall  be  brought  in  by 
double-door  aufoclav 
chamber,  or  airlock 
appropriately  decont^m 
each  use.  After 
personnel  within  the 
retrieve  the  materials 
interior  doors  of  the 
fumigation  chamber, 
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doors  shall  be  secured  after  materials 
are  brought  into  the  animal  facility. 

Appendix  Q-II-E)-l-g.  Other  fBL4-N) 

Appendix  Q-II-D-1 -g-(l).  All 
genetically  engineered  neonates  shall  be 
permanently  marked  within  72  hours 
after  birth,  if  their  size  permits.  If  their 
size  does  not  permit  marking,  their 
containers  should  be  marked.  In 
addition,  transgenic  animals  should 
contain  distinct  and  biochemically 
assayable  DNA  sequenc-es  that  allow 
identification  of  transgenic  animals 
from  among  non-transgenic  animals. 

Appendix  Q-II-D-l-g-(2).  Eating, 
drinking,  smoking,  and  appljnng 
cosmetics  shall  not  be  permitted  in  the 
work  area. 

Appendix  Q-II-D-l-g-(3).  Individuals 
who  handle  materials  and  animals 
containing  recombinant  DNA  molecules 
shall  be  required  to  wash  their  hands 
before  exiting  the  containment  area. 

Appendix  Q-Il-E^l-g-(4).  Experiments 
involving  other  organisms  that  require 
containment  levels  lower  than  BL4-N 
may  be  conducted  in  the  same  area 
concurrently  with  experiments 
requiring  BL4-N  containment  provided 
that  they  are  conducted  in  accordance 
with  BL4-N  practices. 

Appendix  Q-II-D-l-g-{5).  Animal 
holding  areas  shall  be  cleaned  at  least 
once  a  day  and  decontaminated 
immediately  following  any  spill  of 
viable  materials. 

Appendix  Q-n-D-l-g-(6).  All 
procedures  shall  be  performed  carefully 
to  minimize  the  creation  of  aerosols. 
Appendix  Q-n-D-l-g-(7).  A  double 
barrier  shall  be  provided  to  separate 
male  and  female  animals.  Animal 
isolation  barriers  shall  be  sturdy  and 
accessible  for  cleaning.  Reproductive 
incapacitation  may  be  used. 

Appendix  Q-n-D-l-g-(8).  The 
containment  area  shall  be  in  accordance 
with  state  and  Federal  laws  and  animal 
care  requirements. 

Appendix  Q-n-I>-l-g-(9).  The  life 
support  system  for  the  ventilated  suit  or 
head  hood  is  equipped  with  alarms  and 
emergency  back-up  air  tanks.  The 
exhaust  air  from  the  suit  area  shall  be 
filtered  by  two  sets  of  high  efficiency 
particulate  air/HEPA  filters  installed  in 
series  or  incinerated.  A  duplicate 
filtration  unit,  exhaust  fan,  and  an 
automatically  starting  emergency  power 
source  shall  be  provided.  The  air 
pressure  within  the  suit  shall  be  greater 
than  that  of  any  adjacent  area. 
Emergency  lighting  and  communication 
systems  shall  be  provided.  A  double- 
door  autoclave  shall  be  provided  for 
decontamination  of  wa.ste  materials  to 
be  removed  from  the  suit  area. 


Appendix  Q-II-D-l-g-dO).  Needles 
and  syringes  shall  be  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
diaphragm  bottles.  Only  needle-locking 
syringes  or  disposable  syringe-needle 
units  (i.e.,  needle  is  integral  to  the 
syringe)  shall  be  used  for  the  injection 
or  aspiration  of  fluids  containing 
organisms  that  contain  recombinant 
DNA.  Extreme  caution  shall  be  used 
when  handling  needles  and  syringes  to 
avoid  autoinoculation  and  the 
generation  of  aerosols  during  use  and 
disposaL  Following  use,  needles  shall 
not  be  bent,  sheared,  replaced  in  the 
needle  sheath  or  guard,  or  removed  from 
the  syringe.  The  needles  and  syringes 
shall  be  promptly  placed  in  a  puncture- 
resistant  container  and  decontaminated, 
preferably  by  autoclaving,  before 
discard  or  reuse. 

Appendix  Q-n-D-l-g-{ll).  An 
essential  adjunct  to  the  reporting- 
surveillance  system  is  the  availability  of 
a  facility  for  quarantine,  isolation,  and 
medical  care  of  personnel  with  pjotenfial 
or  known  laboratory-associated 
illnesses. 

Appendix  Q-II-D-l-g-(12).  A  biosafety 
manual  shall  be  prepared  or  adopted. 
Personnel  shall  be  advised  of  special 
hazards  and  required  to  read  and  follow 
instructions  on  practices  and 
procedures. 

Appendix  Q-n-D-l-g-(13).  Vacuum 
lines  shall  be  protected  with  high 
efficiency  particulate  air/HEPA  filters 
and  liquid  disinfectant  traps. 

Appendix  Q-II-D-2.  Animal  Facilities 
(BL4-N)  . 

Appendix  Q-II-D-2-a.  Animals  shall 
be  contained  within  an  enclosed 
structure  (animal  room  or  equivalent)  to 
minimize  the  possibility  of  theft  or 
unintentional  relea.se  and  avoid 
arthropod  access. 

Appendix  Q-n-EV-2-b.  The  interior 
walls,  floors,  and  ceilings  shall  be 
impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvent.?,  and 
moderate  heat,  to  facilitate  cleaning. 
Penetrations  in  these  structures  and 
surfaces  (e.g.,  plumbing  and  utilities) 
shall  be  sealed. 

Appendix  Q-II-D-2-c.  Windows  in  the 
animal  facility  shall  be  closed,  sealed, 
and  breakage  resistant  (e.g.,  double-pane 
tempered  glass  or  equivalent). 

Appendix  Q-II-D-2-d.  An  autoclave, 
incinerator,  or  other  effective  means  to 
decontaminate  animals  and  wastes  shall 
be  available,  preferably  within  the 
containment  area.  If  feasible,  a  double- 
door  autoclave  is  preferred  and  should 
be  positioned  to  allow  removal  of 
material  from  the  containment  area.    - 
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Appendix  Q-II-D-2-e.  Access  doors  to 
the  containment  area  shall  be  self- 
closing. 

Appendix  Q-II-D-2-f.  All  perimeter 
joints  and  openings  shall  be  sealed  to 
form  an  arthropod-proof  structure. 

Appendix  Q-II-D-2-g.  The  BL4-N 
laboratory  provides  a  double  barrier  to 
prevent  the  release  of  recombinant  DNA 
containing  microorganisms  into  the 
environment.  Design  of  the  animal 
facility  shall  be  such  that  if  the  barrier 
of  the  inner  facility  is  breached,  the 
outer  barrier  will  prevent  release  into 
the  environment.  The  animal  area  shall 
be  separated  from  all  other  areas. 
Passage  through  two  sets  of  doors  shall 
be  the  basic  requirement  for  entry  into 
the  animal  area  from  access  corridors  or 
other  contiguous  areas.  Physical 
separation  of  the  animal  containment 
area  from  access  corridors  or  other 
laboratories  or  activities  shall  be 
provided  by  a  double-door  clothes 
change  room  equipped  with  integral 
showers  and  airlock. 

Appendix  Q-II-D-2-h.  A  necropsy 
room  shall  be  provided  within  the  BL4- 
N  containment  area. 

Appendix  Q-II-I>-2-i.  Liquid  effluent 
from  containment  equipment,  sinks, 
biological  safety  cabinets,  animal  rooms, 
primary  barriers,  floor  drains,  and 
sterilizers  shall  be  decontaminated  by 
heat  treatment  before  being  released  into 
the  sanitary  system.  Liquid  wastes  from 
shower  rooms  and  toilets  shall  be 
decontaminated  with  chemical 
disinfectants  or  heat  by  methods 
demonstrated  <o  be  effective.  The 
procedure  used  for  heat 
decontamination  of  liquid  wastes  shall 
be  monitored  with  a  recording 
thermometer.  The  effectiveness  of  the 
heat  decontamination  process  system 
shall  be  revalidated  every  30  days  with 
an  indicator  organism.  Liquid  wastes 
from  the  shower  shall  be  chemically 
decontaminated  using  an  Environmental 
Protection  Agency-approved  germicide. 
The  efficacy  of  the  chemical  treatment 
process  shall  be  validated  with  an 
indicator  organism.  Chemical 
disinfectants  shall  be  neutralized  or 
diluted  before  release  into  general 
effluent  waste  systems. 

Appendix  Q-II-I>-2-j.  A  ducted 
exhaust  air  ventilation  system  shall  be 
provided  that  creates  directional  airflow 
that  draws  air  into  the  laboratory 
through  the  entry  area.  The  exhaust  air. 
which  is  not  recirculated  to  any  other 
area  of  the  building,  shall  be  discharged 
to  the  outside  and  dispersed  away  from 
the  occupied  areas  and  air  intakes. 
Personnel  shall  verify  that  the  direction 
of  the  airflow  (into  the  animal  room)  is 
proper. 
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Appendix  Q-II-D-2-k.  Exhaust  air 
.  from  BL4-N  containment  area  shall  be 
double  high  efficiency  particulate  air/ 
HEPA  filtered  or  treated  by  passing 
through  a  certified  HEPA  filter  and  an 
air  incinerator  before  release  to  the 
atmosphere.  Double  HEPA  filters  shall 
be  required  for  the  supply  air  system  in 
a  BL4-N  containment  area. 

Appendix  Q-U-D-2-1.  All  high 
efficiency  particulate  air/HEPA  filters' 
frames  and  housings  shall  be  certified  to 
have  no  detectable  smoke 
(dioctylphthalate)  leaks  when  the  exit 
face  (direction  of  flow)  of  the  filter  is 
scanned  above  0.01  percent  when 
measured  by  a  linear  or  logarithmic 
photometer.  The  instrument  must 
demonstrate  a  threshold  sensitivity  of  at 
least  1x10-3  micrograms  per  liter  for  0.3 
micrometer  diameter  dioctylphthalate 
particles  and  a  challenge  concentration 
of  80-120  micrograms  per  liter.  The  air 
sampling  rate  should  be  at  least  1  cfm 
(28.3  liters  per  minute). 

Appendix  Q-II-D-2-m.  If  an  air 
incinerator  is  used  in  lieu  of  the  second 
high  efficiency  particulate  air/HEPA 
filter,  it  shall  be  biologically  challenged 
to  prove  all  viable  test  agents  are 
sterilized.  The  biological  challenge  must 
be  minimally  1x10"  organisms  per  cubic 
foot  of  airflow  through  the  incinerator. 
It  is  universally  accepted  if  bacterial 
spores  are  used  to  challenge  and  verify 
that  the  equipment  is  capable  of  killing 
spores,  then  assurance  is  provided  that 
all  other  known  agents  are  inactivated 
by  the  parameters  established  to  operate 
the  equipment.  Test  spores  meeting  this 
criterion  are  Bacillus  subtUis  var.  niger 
or  Bacillus  stearothermophilis.  The 
operating  temperature  of  the  incinerator 
shall  be  continuously  monitored  and 
recorded  during  use. 

Appendix  Q-II-D-2-n.  All  equipment 
and  floor  drains  shall  be  equipped  with 
deep  traps  (minimally  5  inches).  Floor 
drains  shall  be  fitted  with  isolation 
plugs  or  fitted  with  automatic  water  fill 
devices. 

Appendix  Q-II-D-2-o.  Each  animal 
area  shall  contain  a  foot,  elbow,  or 
automatically  operated  sink  for  hand 
washing.  The  sink  shall  be  located  near 
the  exit  door. 

Appendix  Q-H-D-2-p.  Restraining 
devices  for  animals  may  be  required  to 
avoid  damage  to  the  integrity  of  the 
containment  animal  facility. 

Appendix  Q-II-D-2-q.  The  supply 
water  distribution  system  shall  be  fitted 
with  a  back-flow  preventer  or  break 
tank. 

Appendix  Q-II-D-2-r.  All  utilities, 
liquid  and  gas  services,  shall  be 
protected  with  devices  that  avoid  back- 
flow. 


Appendix  Q-II-D-2-s.  Sewer  and 
other  atmospheric  ventilation  lines  shall 
be  equipped  minimally  with  a  single 
high  efficiency  particulate/HEPA  filter. 
Condensate  drains  from  these  type 
housings  shall  be  appropriately 
connected  to  a  contaminated  or  sanitary 
drain  system.  The  drain  position  in  the 
housing  dictates  the  appropriate  system 
to  be  used. 

App)endix  Q-IIL  Footnotes  and 
References  for  Appendix  Q 

Appendix  Q-III-A.  If  recombinant 
DNA  is  derived  from  a  Class  2  organism 
requiring  BL2  containment,  personnel 
shall  be  required  to  have  specific 
training  in  handling  pathogenic  agents 
and  directed  by  knowledgeable 
scientists. 

Appendix  Q-III-B.  Personnel  who 
handle  pathogenic  and  potentially  lethal 
agents  shall  be  required  to  have  specific 
training  and  be  supervised  bv 
knowledgeable  scientists  who  are 
experienced  in  working  with  these 
agents.  BL3-N  containment  also 
minimizes  escape  of  recombinant  DNA- 
containing  organisms  from  exhaust  air 
or  waste  material  from  the  containment 
area. 

Appendix  Q-III-C.  Classes  4  and  5 
microorganisms  pose  a  high  level  of 
individual  risk  for  acquiring  life- 
threatening  diseases  to  personnel  and/or 
animals.  To  import  Class  5  agents, 
special  approval  must  be  obtained  from 
U.S.  Department  of  Agriculture.  Animal 
and  Plant  Health  Inspection  Service, 
Import-Export  Products,  Room  756. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  Maryland  20782. 

Laboratory'  staff  shall  be  required  to 
have  specific  and  thorough  training  in 
handling  extremely  hazardous 
infectious  agents,  primary  and 
secondary  containment,  standard  and 
special  practices,  and  laboratory  design 
characteristics.  The  laboratorv*  staff  shall 
be  super\'ised  by  knowledgeable 
scientists  who  are  trained  and 
experienced  in  working  with  these 
agents  and  in  the  special  containment 
facilities. 

Within  work  areas  of  the  animal 
facility,  all  activities  shall  be  confined 
to  the  specially  equipped  animal  rooms 
or  support  areas.  The  maximum  animal 
containment  area  and  support  areas 
shall  have  special  engineering  and 
design  features  to  prevent  the 
dissemination  of  microorganisms  into 
the  environment  via  exhaust  air  or 
waste  disposal. 

Appendix  Q-III-D.  Other  research 
with  non-laboratory  animals,  which 
may  not  appropriately  be  conducted 
under  conditions  described  in 
Appendix  Q.  may  be  conducted  safely 
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by  applying  practifces  routinely  used  for 
controlled  culture  !of  these  biota.  In 
aquatic  systems,  for  example,  BLl 
equivalent  conditions  could  be  met  by 
utilizing  growth  tanks  that  provide 
adequate  physical  peans  to  avoid  the 
escape  of  the  aquatic  species,  its 
gametes,  and  introduced  exogenous 
genetic  material.  Aj  mechanism  shall  be 
provided  to  ensur^  that  neither  the 
organisms  nor  their  gametes  can  escape 
into  the  supply  or  discharge  system  of 
the  rearing  container  (e.g.,  tank, 
aquarium,  etc.)  Ac<:eptable  barriers 
include  appropriate  filtration, 
irradiation,  heat  traatment.  chemical 
treatment,  etc.  Moreover,  the  top  of  the 
rearing  container  s^all  be  covered  to 
avoid  escape  of  tha  organism  and  its 
gametes.  In  the  event  of  tank  rupture, 
leakage,  or  overfloi|kr,  the  construction  of 
the  room  containing  these  tanks  should 
prevent  the  organisms  and  gametes  from 
entering  the  buildii  ig's  drains  before  the 


organism  and  its  gametes  have  been 
inactivated. 

Other  types  of  non-laboratory  animals 
(e.g..  nematodes,  arthropods,  and  certain 
forms  of  smaller  animals}  may  be 
accommodated  by  using  the  appropriate 
BLl  through  BL4  or  BLl-P  through 
BL4-P  containment  practices  and 
procedures  as  specified  in  Appendices 
G  and  P. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists 
in  its  announcements  the  number  and 
title  of  affected  individual  programs  for 
the  guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 


molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catal(^  of  Federal  Domestic 
Assistance  are  affected. 

Effective  Date:  June  24, 1994. 
Harold  Varmus, 

Director,  National  Institutes  of  Health. 
[FR  Doc.  94-16199  Filed  7-1-94;  8:45  iimj 
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handling:  (i)  Recombinant 
deoxyribonucleic  acid  (DNA)  molecules, 
and  (ii)  organisms  and  viruses 
containing  recombinant  DNA 
molecules. 

Section  I-A-1.  Any  recombinant  DNA 
experiment,  which  according  to  the  NIH 
Guidelines  requires  approval  by  the 
NIH,  must  be  submitted  to  the  NIH  or 
to  another  Federal  agency  that  has 
jurisdiction  for  review  and  approval. 
Once  approval,  or  other  applicable 
clearances,  has  been  obtained  from  a 
Federal  agency  other  than  the  NIH 
(whether  the  experiment  is  referred  to 
that  agency  by  the  NFH  or  sent  directly 
there  by  the  submitter),  the  experiment 
may  proceed  without  the  necessity  for 
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Section  I.  Scope  of  the  NIH  Guidelines 

Section  I-A.  Purpose 

The  purpose  of  the  NIH  Guidelines  i« 
to  specify  practices  for  constructing  and 
handling:  (ij  Recombinant 
deoxyribonucleic  acid  (DNA)  molecules, 
and  (ii)  organisms  and  viruses 
containing  recombinant  DNA 
molecules. 

Section  I-A-1.  Any  recombinant  DNA 
experiment,  which  according  to  the  NIH 
Guidelines  requires  approval  by  the 
NIH,  must  be  submitted  to  the  NIH  or 
to  another  Federal  agency  that  has 
jurisdiction  for  review  and  approval. 
Once  approval,  or  other  applicable 
clearances,  has  been  obtained  from  a 
Federal  agency  other  than  the  NIH 
(whether  the  experiment  is  referred  to 
that  agency  by  the  NIH  or  sent  directly 
there  by  the  submitter),  the  experiment 
may  proceed  without  the  necessity  for 


NIH  review  or  approval  (see  exceptions 
in  Sections  I-A-2  and  I-A-3). 

Section  I-A-2.  Certain  experiments 
that  involve  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects  (see  Section  V- 
U)  shall  be  considered  Major  Actions  " 
(see  Section  rV-C-l-b-(l)),  and  shall 
require  RAG  review  and  NIH  Director 
approval,  if  determined  tjy  NIH/ORDA 
in  consultation  with  the  RAG  Chair  and/ 
or  one  or  more  RAG  members,  as 
necessary,  to:  (i)  Represent  novel 
characteristics  (e.g.,  target  disease  or 
vector),  (ii)  represent  an  uncertain 
degree  of  risk  to  human  health  or  the 
environment,  or  (iii)  contain 
information  determined  to  require 
further  public  review  (see  Section  III- 
A-2). 

Section  I-A-3.  Experiments  involving 
the  transfer  of  recombinant  DNA  to  one 
or  more  human  subjects  that  are  not 
considered  under  Section  III-A-2  may 
qualify  for  Accelerated  Review  (see 
Section  III-B-2  and  Appendix  M-V) 
and  will  be  considered  as  Minor  Actions 
(see  Section  rV-C-l-b-(2)-(a)).  Actions 
that  qualify  for  Accelerated  Review  will 
be  reviewed  and  approved  by  NIH/ 
ORDA  in  consultation  with  the  RAG 
Chair  and/or  one  or  more  R.AC 
members,  as  necessary. 

Certain  experiments  involving  the 
transfer  of  recombinant  DNA  or  DNA  or 
RNA  derived  from  recombinant  DNA 
into  one  or  more  human  subjects  (see 
Section  V-U)  may  be  considered  exempt 
from  RAG  and/or  NIH/ORDA  review 
and/or  NIH  Director  approval  and  only 
require  registration  with  NIH/ORDA 
(see  Section  ni-G-7). 

Section  I-B.  Definition  of  Recombinant 
DNA  Molecules 

In  the  context  of  the  NIH  Guidelines, 
recombinant  DNA  molecules  are 
defined  as  either  (i)  Molecules  that  are 
constructed  outside  hving  cells  by 
joining  natural  or  synthetic  DNA 
segments  to  DNA  molecules  that  can 
replicate  in  a  living  cell,  or  (ii) 
molecules  that  result  -from  the 
replication  of  those  described  in  (i) 
above. 

Synthetic  DNA  segments  which  are 
likely  to  yield  a  potentially  harmful 
polynucleotide  or  polypeptide  (e.g.,  a 
toxin  or  a  pharmacologically  active 
agent)  are  considered  as  equivalent  to 
their  natural  DNA  counterpart.  If  the 
synthetic  DNA  segment  is  not  expressed 
in  vivo  as  a  biologically  active 
polynucleotide  or  polypeptide  product, 
it  is  exempt  from  the  NIH  Guidelines. 

Genomic  DNA  of  plants  and  bacteria 
that  have  acquired  a  transposable 
element,  even  if  the  latter  was  donated 


from  a  recombinant  vector  no  longer 
present,  are  not  subject  to  the  NIH 
Guidelines  unless  the  transposon  itself 
contains  recombinant  DNA. 

Section  I-C.  General  Applicability 
~    Section  I-G-1.  The  NIH  Guidelines 
are  applicable  to: 

.Section  I-G-l-a.  All  recombinant 
DNA  research  within  the  United  States 
(U.S.)  or  its  territories  that  is  conducted 
at  or  sponsored  by  an  institution  that 
receives  any  support  for  recombinant 
DNA  research  from  the  NIH,  including 
research  performed  directly  by  the  NIH. 
An  individual  who  receives  support  for 
research  involving  recombinant  DNA 
must  be  associated  with  or  spon.sored  by 
an  institution  that  assumes  the 
responsibilities  assigned  in  the  NIH 
Guidelines. 

Section  I-C-l-b.  All  recombinant 
DNA  research  performed  abroad: 
Specifically: 

Section  l'-C-l-b-{l)  Research 
supported  by  NIH  funds. 

Section  l-C-l-b-(2).  If  they  invohe 
testing  in  humans  of  materials 
containing  recombinant  DNA  developed 
with  NIH  funds  and  if  the  institution 
that  developed  those  materials  sponsors 
or  participates  in  those  projects. 
Participation  includes  research 
collaboratiorr  or  contfactuaJ  agreemnhts, 
not  mere  provision  of  research 
materials. 

Section  I-G-l-b-(3).  If  the  host 
country  has  established  rules  for  the 
conduct  of  recombinant  DNA  research, 
then  the  research  must  be  in  compliance 
with  those  rules.  If  the  host  country 
does  not  have  such  rules,  the  proposed 
research  must  be  reviewed  and 
approved  by  an  NIH-approved 
Institutional  Biosafety  Committee  or 
equivalent  review  body  and  accepted  in 
writing  by  an  appropriate  national 
governmental  authority  of  the  host 
country.  The  safety  practices  that  are 
employed  abroad  must  be  reeisonably 
consistent  with  the  NIH  Guidelines. 

Section  l-D.  General  Definitions 

The  following  terms,  which  are  used 
throughout  the  NIH  GuideUnes,  are 
defined  as  follows: 

Section  I-D-1.  An  "instittrtion"  is  any 
public  or  private  entity  (including 
Federal,  state,  and  local  government 
agencies). 

Section  I-D-2.  An  "Institutional 
Biosafety  Committee"  is  a  committee 
that:  (i)  Meets  the  requirements  for 
membership  specified  in  Section  r\'-B- 
2,  and  (ii)  reviews,  approves,  and 
oversees  projects  in  accordance  with  the 
responsibilities  defined  in  Section  IV- 
B-2. 

Section  l-D-3.  The  "Office  of 
Recombinant  DNA  Activities  (ORDA)' 
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is  the  office  within|  the  NIH  that  is 
responsible  for:  (i)  Reviewing  and 
coordinating  all  activities  relating  to  the 
NIH  Guidelines,  aqd  (ii)  performing 
other  duties  as  defined  in  Section  IV-C- 
3.  I 

Section  I-D-4.  T^e  "Recombinant 
DNA  Advisory  Committee"  is  the  public 
advisory  committer  that  advises  the 
Department  of  Health  and  Human 
Services  (DHHS)  S^tary.  the  DHHS 
Assistant  Secretaryl  for  Health,  and  the 
NIH  Director  concaming  recombinant 
DNA  research.  The  RAC  shall  be 
constituted  as  specified  in  Section  IV- 
C-2.  1 

Section  I-D-5.  The  "NIH  Director"  is 
the  Director  of  the  National  Institutes  of 
Health,  or  any  othet  officer  or  employee 
of  NIH  to  whom  auihority  has  been 
delegated.  [ 

Section  I-D-6.  "Deliberate  release"  is 
defined  as  a  plannad  introduction  of 
recombinant  DNA-tontaining 
microorganisms,  pi  mts,  or  animals  into 
the  environment. 

Section  II.  Containi  nent 

Effective  biologic  il  safety  programs 
have  been  operativit  in  a  variety  of 
laboratories  for  maiiy  years. 
Considerable  information  already  exists 
about  the  design  of  physical 
containment  facilities  and  selection  of 
laboratory  proceduies  applicable  to 
organisms  carrying  recombinant  DNA 
(see  section  V-A).  "the  existing 
programs  rely  upon  mechanisms  that 
can  be  divided  into  two  categories;  (i)  A 
set  of  standard  prac  ices  that  are 
generally  used  in  m  crobiological 
laboratories:  and  (ii  special  procedures,, 
equipment,  and  laboratory  installations 
that  provide  physio  il  barriers  that  are 
applied  in  varying  c  egrees  according  to 
the  estimated  bioha  :ard.  Four  biosafety 
levels  are  described  in  Appendix  G. 
These  biosafety  leve  Is  consist  of 
combinations  of  laboratory  practices 
and  techniques,  saf<  ty  equipment,  and 
laboratory  facilities  appropriate  for  the 
operations  perfonne  d  and  are  based  on 
the  potential  hazards  imposed  by  the 
agents  used  and  for  he  laboratory 
function  and  activit  r.  Biosafety  Level  4 
provides  the  most  si  ringent  contaimnent 
conditions.  Biosafet  ,•  Level  1  the  least 
stringent. 

Experiments  invo  ving  recombinant 
DNA  lend  themselv(  is  to  a  third 
containment  mechanism,  namely,  the 
application  of  highli  specific  biological 
barriers.  Natural  bar  -iers  exist  that  limit 
either:  (i)  The  infect  vity  of  a  vector  or 
vehicle  (plasmid  or  rirus)  for  specific 
hosts,  or  (ii)  its  diss4mination  and 
survival  in  the  envirpmnent.  Vectors, 
which  provide  the  n  leans  for 
recombinant  DNA  ai  id/or  host  cell 


replication,  can  be  genetically  designed 
to  decrease,  by  many  orders  of 
magnitude,  the  probability  of 
dissemination  of  recombinant  DNA 
outside  the  laboratory  (see  Appendix  I). 

Since  these  three  means  of^ 
containment  are  complementary, 
different  levels  of  containment  can  be 
established  that  apply  various 
combinations  of  the  physical  and 
biological  barriers  along  with  a  constant 
use  of  standard  practices.  Categories  of 
containment  are  considered  separately 
in  order  that  such  combinations  can  be 
conveniently  expressed  in  the  NIH 
Guidelines. 

Physical  containment  conditions 
within  laboratories,  described  in 
Appendix  G,  may  not  always  be 
appropriate  for  all  organisms  because  of 
their  physical  size,  the  number  of 
organisms  needed  for  an  experiment,  or 
the  particular  growth  requirements  of 
the  organism.  Likewise,  biological 
containment  for  microorganisms 
described  in  Appendix  I  may  not  be 
appropriate  for  all  organisms, 
particularly  higher  eukaryotic 
organisms.  However,  significant 
information  exists  about  the  design  of 
research  facilities  and  experimental 
procedures  that  are  applicable  to 
organisms  containing  recombinant  DNA 
that  is  either  integrated  into  the  genome 
or  into  microorganisms  associated  with 
the  higher  organism  as  a  symbiont. 
pathogen,  or  other  relationship.  This 
information  describes  facilities  for 
physical  contairunent  of  organisms  used 
in  non-traditional  laboratory  settings 
and  special  practices  for  limiting  or 
excluding  the  unwanted  establishment, 
transfer  of  genetic  information,  and 
dissemination  of  organisms  beyond  the 
intended  location,  based  on  both 
physical  and  biological  containment 
principles.  Research  conducted  in 
accordance  with  these  conditions 
effectively  confines  the  organism. 

For  research  involving  plants,  four 
biosafety  levels  (BLl-P  through  BL4-P) 
are  described  in  Appendix  P.  BLl-P  is 
designed  to  provide  a  moderate  level  of 
containment  for  experiments  for  which 
there  is  convincing  biological  evidence 
that  precludes  the  possibility  of 
siu-vival.  transfer,  or  dissemination  of 
recombinant  DNA  into  the  environment, 
or  in  which  there  is  no  recognizable  and 
predictable  risk  to  the  enviroiunent  in 
the  event  of  accidental  release.  BL2-P  is 
designed  to  provide  a  greater  level  of 
containment  for  experiments  involving 
plants  and  certain  associated  organisms 
in  which  there  is  a  recognized 
possibihty  of  survival,  transmission,  or 
dissemination  of  recombinant  DNA 
containing  organisms,  but  the 
consequence  of  such  an  inadvertent 


release  has  a  predictably  minimal 
biological  impact.  BL3-P  and  BL4-P 
describe  additional  contaiimient 
conditions  for  research  with  plants  £md 
certain  pathogens  and  other  organisms 
that  require  special  containment 
because  of  their  recognized  potential  for 
significant  detrimental  impact  on 
managed  or  natural  ecosystems.  BLl-P 
relies  upon  accepted  scientific  practices 
for  conducting  research  in  most 
ordinary  greenhouse  or  growth  chamber 
facilities  and  incorporates  accepted 
procedures  for  good  pest  control  and 
cultural  practices.  BLl-P  facilities  and 
procedures  provide  a  modified  and 
protected  envirormient  for  the 
propagation  of  plants  and 
microorganisms  associated  with  the 
plants  and  a  degree  of  containment  that 
adequately  controls  the  potential  for 
release  of  biologically  viable  plants, 
plant  parts,  and  microorganisms 
associated  with  them.  BL2-P  and  BL3- 
P  rely  upon  accepted  scientific  practices 
for  conducting  research  in  greenhouses 
with  organisms  infecting  or  infesting 
plants  in  a  manner  that  minimizes  or 
prevents  inadvertent  contamination  of 
plants  within  or  surrounding  the 
greenhouse.  BL4-P  describes  facilities 
and  practices  known  to  provide 
containment  of  certain  exotic  plant 
pathogens. 

For  research  involving  animals,  which 
are  of  a  size  or  have  growth 
requirements  that  preclude  the  use  of 
conventional  primary  contairunent 
systems  used  for  small  laboratory 
animals,  four  biosafety  levels  (BLl-N 
through  BL4-N)  are  described  in 
Appendix  Q.  BLl-N  describes 
containment  for  animals  that  have  been 
modified  by  stable  introduction  of 
recombinant  DNA.  or  DNA  derived 
thereft-om.  into  the  germ-hne  (transgenic 
animals)  and  experiments  involving 
viable  recombinant  DNA-modified 
microorganisms  and  is  designed  to 
eliminate  the  possibility  of  sexual 
transmission  of  the  modified  genome  or 
transmission  of  recombinant  DNA- 
derived  viruses  known  to  be  transmitted 
fi-om  animal  parent  to  offspring  only  by 
sexual  reproduction.  Procedures, 
practices,  and  faciUties  follow  classical 
methods  of  avoiding  genetic  exchange 
between  animals.  BL2-N  describes 
contairunent  which  is  used  for 
transgenic  animals  associated  with 
recombinant  DNA-derived  organisms 
and  is  designed  to  eliminate  the 
possibility  of  vertical  or  horizontal 
transmission.  Procedures,  practices,  and 
facilities  follow  classical  methods  of 
avoiding  genetic  exchange  between 
animals  or  controlhng  arthropod 
transmission.  BL3-N  and  BL4-N 


describe  higher  levels  of  containment 
for  research  with  certain  transgenic 
animals  involving  agents  which  pose 
recognized  hazard. 
In  constructing  the  NIH  Guidelines,  it 
•   was  necessary  to  define  boundary 
conditions  for  the  different  levels  of 
physical  and  biological  containment 
and  for  the  classes  of  experiments  to 
which  they  apply.  These  definitions  do 
not  take  into  account  all  existing  and 
anticipated  information  on  special 
procediues  that  will  allow  particular 
experiments  to  be  conducted  under 
different  conditions  than  indicated  here 
without  affecting  risk.  Individual 
investigators  and  Institutional  Biosafety 
Committees  are  urged  to  devise  simple 
and  more  effective  containment 
procedures  and  to  submit  recommended 
changes  in  the  NIH  Guidelines  to  permit 
the  use  of  these  procedures. 

Section  III.  Experiments  Covered  by  the 
NIH  Guidelines 

This  section  describes  five  categories 
of  experiments  involving  recombinant 
DNA:  (i)  Those  that  require  RAC  review 
and  NIH  and  Institutional  Biosafety 
Committee  approval  before  initiation 
(see  section  III-A),  (ii)  those  that  require 
NIH/ORDA  and  Institutional  Biosafety 
Committee  approval  before  initiation 
(see  section  III-B);  (iii)  those  that 
require  Institutional  Biosafety 
Committee  approval  before  initiation 
(see  section  UI-C),  (iv)  those  that  require 
Institutional  Biosafety  Committee 
notification  simultaneous  with 
initiation  (see  section  III-D),  and  (v) 
those  that  are  exempt  bom  the  NIH 
Guidelines  (see  section  IIl-E). 

Note:  If  an  experiment  falls  into  either 
section  III-A  or  section  Ill-B  and  one  of  the 
other  categories,  the  rules  pertaining  to 
section  Ul-A  or  section  UI-B  shall  be 
followed.  If  an  experiment  falls  into  section 
ni-E  and  into  either  sections  Ill-C^or  IIl-D 
categories  as  well,  the  experiment  is 
considered  exempt  from  the  NIH  Guidelines. 

Any  change  in  containment  level, 
which  is  different  fit)ro  those  specified 
in  the  NIH  Guidelines,  may  not  be 
initiated  without  the  express  approval 
of  NIH/ORDA  (see  Minor  Actions, 
section  IV-C-l-b-(2)  and  its 
^subsections). 

Section  1II~A.  Experiments  that  Require 
Institutional  Biosafety  Committee 
Approval  RAC  Review,  and  NIH 
Approval  Before  Initiation  . 

Experiments  in  this  category  are  J 

considered  Major  Actions  (see  section  I 

IV-C-l-b-(l))  and  cannot  be  initiated  e 

without  submission  of  relevant  t 

information  on  the  proposed  experiment  F 
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describe  higher  levels  of  containment 
for  research  with  certain  transgenic 
animals  involving  agents  which  pose 
recognized  hazard. 

In  constructing  the  NIH  Guidelines,  it 
was  necessary  to  define  boundary 
conditions  for  the  different  levels  of 
physical  and  biological  containment 
and  for  the  classes  of  experiments  to 
which  they  apply.  These  definitions  do 
not  take  into  account  all  existing  and 
anticipated  information  on  special 
procedures  that  will  allow  particular 
experiments  to  be  conducted  under 
different  conditions  than  indicated  here 
without  affecting  risk.  Individual 
investigators  and  Institutional  Biosafety 
Committees  are  urged  to  devise  simple 
and  more  effective  containment 
procedures  and  to  submit  recommended 
changes  in  the  NIH  Guidelines  to  permit 
the  use  of  these  procedures. 

Section  lU.  Experiments  Covered  by  the 
NIH  Guidelines 

This  section  describes  five  categories 
of  experiments  involving  recombinant 
DNA:  (i)  Those  that  require  RAG  review 
and  NIH  and  Institutional  Biosafety 
Committee  approval  before  initiation 
(see  section  III-A),  (ii)  those  that  require 
NIH/ORDA  and  Institutional  Biosafety 
Committee  approval  before  initiation 
(see  section  III-B);  (iii)  those  that 
require  Institutional  Biosafety 
Committee  approval  before  initiation 
(see  section  UI-C),  (iv)  those  that  require 
Institutional  Biosafety  Committee 
notification  simultaneous  with 
initiation  (see  section  III-D),  and  (v) 
those  that  are  exempt  from  the  NIH 
Guidelines  (see  section  III-E). 

Note:  If  an  experinieni  falls  into  either 
section  III-A  or  section  Ill-B  and  one  of  the 
other  categories,  the  rules  pertaining  to 
section  IIJ-A  or  section  III-B  shall  be 
followed.  If  an  experiment  falls  into  section 
IJI-E  and  into  either  sections  Ill-C^or  Ill-D 
categories  as  well,  the  experiment  is 
considered  exempt  from  the  NIH  Guidelines. 

Any  change  in  containment  level, 
which  is  different  from  those  specified 
in  the  NIH  Guidelines,  may  not  be 
initiated  without  the  express  approval 
of  NIH/ORDA  (see  Minor  Actions, 
section  IV-C-l-b-(2)  and  its 
subsections). 

Section  IJI-A.  Experiments  that  Require 
Institutional  Biosafety  Committee 
Approval,  RAC  Review,  and  NIH 
Approval  Before  Initiation 

Experiments  in  this  category  are 
considered  Major  Actions  (see  section 
rV-C-l-b-(l))  and  cannot  be  initiated 
without  submission  of  relevant 
information  on  the  proposed  experiment 
to  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
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Building  31,  room  4B11,  Bethesda, 
Maryland  20892,  (301)  49&-9838,  the 
publication  of  the  proposal  in  the 
Federal  Register  for  15  days  of 
comment,  reviewed  by  the  RAC,  and 
specific  approval  by  the  NIH  (not 
apphcable  for  Expedited  Review  single 
patient  himian  gene  transfer 
experiments  considered  under 
Appendix  M-VI).  The  containment 
conditions  for  such  experiments  will  be 
recommended  by  the  RAC  and  set  by 
the  NIH  at  the  time  of  approval.  Such 
experiments  require  Institutional 
Biosafety  Committee  approval  before 
initiation.  Specific  experiments  already 
approved  are  included  in  Appendix  D 
which  may  be  obtained  from  the  Office 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31,  room  4B11,  Bethesda,  Mar>land 
20892,  (301)  496-9838. 

Section  lU-A-l.  Deliberate  transfer  of 
a  drug  resistance  trait  to  microorganisms 
that  are  not  known  to  acquire  the  trait 
naturally  (see  section  V-B),  if  such 
acquisition  could  compromise  the  use  of 
the  drug  to  control  disease  agents  in 
humans,  veterinary  medicine,  or 
agriculture. 

Section  III-A-2.  Certain  experiments 
involving  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects  (see  section  V- 
U)  shall  be  considered  Major  Actions 
(see  section  IV-C-l-b-(l)  and 
Appendix  M-UI),  and  shall  require  RAC 
review  and  NIH  Director  approval,  if 
determined  by  NIH/ORDA,  in 
consultation  with  the  RAC  Chair  and 
one  or  more  RAC  members,  as 
necessary,  to:  (i)  Represent  novel 
characteristics  (e.g.,  target  disease  or 
vector),  (ii)  represent  an  uncertain 
degree  of  risk  to  human  health  or  the 
environment,  or  (iii)  contain 
information  determined  to  require 
further  public  review.  The  requirement 
for  RAC  review  shall  not  be  considered 
to  preempt  any  other  required  review  or 
approval  of  experiments  with  one  or 
more  human  subjects.  Relevant 
Institutional  Biosafety  Committee  and 
Institutional  Review  Board  reviews  and 
approvals  of  the  proposal  should  be 
completed  before  submission  to  NIH. 
Certain  experiments  involving 
deliberate  transfer  of  recombinant  DNA 
or  DNA  or  RNA  derived  from 
recombinant  DNA  into  one  or  more 
human  subjects  may  qualify  for  the 
Accelerated  Review  process  (see  section 
III-B-2).  Certain  categories  of 
experiments  involving  the  deliberate 
transfer  of  recombinant  DNA  or  DNA  or 
RNA  derived  from  recombinant  DNA 
into  one  or  more  himian  subjects  and 
that  are  not  covered  by  section  V-U, 


may  be  considered  exempt  from  RAC  ' 
and/or  NIH/ORDA  review  and/or  NIH 
Director  approval  and  only  require 
registration  with  NIH/ORDA  (see 
section  III-C-7). 

Section  Ill-B.  Experiments  That  Rf^quire 
NIH/ORDA  and  Institutional  Biosafety 
Committee  Approval  Before  Initiation 

Section  IU-B-1.  Experiments  Invoking 
the  Cloning  of  Toxin  Molecules  with 
LDio  of  Less  than  100  Nanograms  per 
Kilogram  Body  Weight 

Deliberate  formation  of  recombinant 
DNA  containing  genes  for  the 
biosynthesis  of  toxin  molecules  lethal 
for  vertebrates  at  an  LD^  of  less  than 
1 00  nanograms  per  kilogram  body 
weight  (e.g.,  microbial  toxins  such  as 
the  botulinum  toxins,  tetanus  toxin, 
diphtheria  toxin,  and  Shigella 
dysenteriae  neurotoxin).  Specific 
approval  has  been  given  for  the  cloning 
in  Escherichia  coli  K-1 2  of  DNA 
containing  genes  coding  for  the 
biosynthesis  of  toxic  molecules  which 
are  lethal  to  vertebrates  at  100 
nanograms  to  100  microgiams  per 
kilogram  body  weight.  Specific 
experiments  already  approved  under 
this  section  may  be  obtained  from  the 
Office  of  Recombinant  DNAj\ctivities. 
National  Institutes  of  Health,  Building 
31,  room  431 1,  Bethesda  Maryland 
20892.  (301)496-9838 

Section  III-B-l-(a).  Evperiments  in 
this  category  cannot  be  initiated  without 
submission  of  relevant  information  on 
the  proposed  experiment  to  NIH/ORDA 
The  containment  conditions  for  such 
experiments  will  be  determined  by  NIH/ 
ORDA  in  consultation  with  ad  hoc 
experts.  Such  experiments  require 
Institutional  Biosafety  Committee 
approval  before  initiation  (see  section 
IV-B-2-Ml)). 

Section  III-B-2.  Accelerated  Review  of 
Human  Gene  Transfer  Experiments 

As  determined  by  NIH/ORDA,  in 
consultation  with  the  R,^C  Chair  and 
one  or  more  RAC  members,  as 
necessary,  certain  categories  of  human 
gene  transfer  experiments  may  be 
considered  as  Minor  Actions  and 
qualify  for  Accelerated  Review  and 
approval  (see  section  rV-C-l-b-(2j-  (a). 
Appendix  M-III-A,  and  Appendix  M- 
V).  The  RAC  Chair  will  present  a  report 
of  all  NIH/ORDA  approved  human  gene 
transfer  protocols  at  the  next  regularly 
scheduled  RAC  meeting.  If  NIH/ORDA 
determines  that  an  experiment  does  not 
qualify  for  the  Accelerated  Review 
process,  the  Principal  Investigator  must 
submit  the  proposal  for  full  RAC  r«'v  lew 
>  8  weeks  prior  to  the  next  scheduitra 
RAC  meeting  (See  section  III-A-2). 


Section  nj-B-3.  Minor 
Human  Gene  Transfei 
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A  minor  modification  in  a  human 
gene  transfer  protocol  is  a  modification 
that  does  not  signific^tly  alter  the  basic 
design  of  the  protocoljand  that  does  not 
increase  risk  to  humaii  subjects  or  the 
environment.  After  approval  has  been 
obtained  by  the  relevant  Institutional 
Biosafety  Committee  tnd  Institutional 
Review  Board.  NIH/ORDA  will  consider 
the  change  in  consultation  with  the  RAC 
Chair  and  one  or  mor4  RAC  members, 
as  necessary.  Submit 
modifications  to  the 
Recombinant  DNA  Ac 
Institutes  of  Health, 
4B11.  Bethesda.  Mar\'|and  20892,  (301) 
496-9838.  The  RAC  Oiair  will  provide 
a  report  on  any  such  a  pprovals  at  the 
next  regularly  schedu  ed  RAC  meeting. 

Section  III-C.  Experim  ents  that  Require 
Institutional  Biosafetj  Committee 
Approval  Before  Initii  tion 

Prior  to  the  initiatio  a  of  an 
experiment  that  falls  into  this  category, 
the  Principal  Investigi  itor  must  submit  a 
registration  docimient  to  the 
Institutional  Biosafet)  Committee  which 
contains  the  followinj  information:  (i) 
The  source^s)  of  DNA  (ii)  the  nature  of 
the  inserted  DNA  seqiiences;  (iii)  the 
host(s)  and  vector(s)  l6  be  used;  (iv)  if 
an  attempt  will  be  maie  to  obtain 
expression  of  a  foreigi  i  gene,  and  if  so, 
indicate  the  protein  ti  at  will  be 
produced;  and  (v)  the 
conditions  that  will  b<i  implemented  as 
specified  in  the  NIH  C  uidelines.  For 
experiments  in  this  ca  tegory,  the 
registration  document  i 
signed  by  the  Principe  1  Investigator,  and 
filed  with  the  Institutional  Biosafety 
Committiee.  The  Instit  itional  Biosafety 
Committee  shall  revie  n  and  approve  all 
experiments  in  this  ca  tegory  priorto 
their  initiation.  Reque  5ts  to  decrease  the 
level  of  containment  s  Decified  for 
experiments  in  this  ca  egory  will  be 
considered  by  NIH  [se  2  Section  IV-C-1- 
b-(2)-(c)). 


Section  III-C-l .  Exper 
Human  or  Animal  Pat  logens 
Class  3.  Class  4,  or 
Section  V-A)  as  Host 
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EjIDeriraents 
of 
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shall  be  conducted  at  BL3  containment. 
Experiments  with  such  agents  shall  be 
conducted  with  whole  animals  at  BL3  or 
BL3-N  containment. 

Section  III-C-l -c.  Experiments 
involving  the  introduction  of 
recombinant  DNA  into  Class  4  agents 
shall  be  conducted  at  BL4  containment. 
Experiments  with  such  agents  shall  be 
conducted  with  whole  animals  at  BL4  or 
BL4-N  containment. 

Section  III-C-1-d.  Containment 
conditions  for  experiments  involving 
the  introduction  of  recombinant  DNA 
into  Class  5  agents  shall  be  set  on  a  case- 
by-case  basis  foUowring  NIH/ORDA 
review.  A  U.S.  Department  of 
Agriculture  permit  is  required  for  work 
with  Class  5  agents  (see  Sections  V-R 
and  V-T).  Experiments  with  such  agents 
shall  be  conducted  with  whole  animals 
at  BL4  or  BL4-N  containment. 

Section  III-C-2.  Experiments  in  Which 
DNA  From  Human  or  Animal  Pathogens 
(Class  2,  Class  3,  Class  4,  or  Class  5 
Agents  (see  Section  V-A)  is  Cloned  Into 
Nonpathogenic  Prokaryotic  or  Lower 
Eukar>otic  Host- Vector  Systems 

Section  in-C-2-a.  Experiments  in 
which  DNA  bom  Class  2  or  Class  3 
agents  (see  Section  V-A)  is  transferred 
into  nonpathogenic  prokaryotes  or 
lower  eiikaryotes  may  be  performed 
under  BL2  containment.  Experiments  in 
which  DNA  from  Class  4  agents  is 
transferred  into  nonpathogenic 
prokaryotes  or  lower  eukaryotes  may  be 
performed  under  BL2  containment  after 
demonstration  that  only  a  totally  and 
irreversibly  defective  fraction  of  the 
agent's  genome  is  present  in  a  given 
recombinant.  In  the  absence  of  such  a 
demonstration,  BL4  containment  shall 
be  used.  The  Institutional  Biosafety 
Committee  may  approve  the  specific 
lowering  of  containment  for  particular 
experiments  to  BLl.  Many  experiments 
in  this  category  are  exempt  from  the 
NIH  Guidelines  (see  Section  III-E). 
Experiments  involving  the  formation  of 
recombinant  DNA  for  certain  genes 
coding  for  molecules  toxic  for 
vertebrates  require  NIH/ORDA  approval 
(see  Section  UI-B-l)  or  shall  be 
conducted  under  NIH  specified 
conditions  as  described  in  Appendix  F. 

Section  ni-C-2-b.  Containment 
conditions  for  experiments  in  which 
DNA  from  Class  5  agents  is  transferred 
into  nonpathogenic  prokaryotes  or 
lower  eukaryotes  shall  be  determined  by 
NIH/ORDA  following  a  case-by-case 
review.  A  U.S.  Department  of 
Agriculture  permit  is  required  for  work 
with  Class  5  agents  (see  Sections  V-R 
and  V-T). 


Section  III-C-3.  Experiments  Involving 
the  Use  of  Infectious  Animal  or  Plant 
DNA  or  RNA  Viruses  or  Defective 
Animal  or  Plant  DNA  or  RNA  Viruses  in 
the  Presence  of  Helper  Virus  in  Tissue 
Culture  Systems 

Caution:  Special  care  should  be  used 
in  the  evaluation  of  containment  levels 
for  experiments  which  are  likely  to 
either  enhance  the  pathogenicity  (e.g. , 
insertion  of  a  host  oncogene)  or  to 
extend  the  host  range  (e.g.,  introduction 
of  novel  control  elements)  of  viral 
vectors  under  conditions  that  permit  a 
productive  infection.  In  such  cases, 
serious  consideration  should  be  given  to 
increasing  physical  containment  by  at 
least  one  level. 

Note:  Recombinant  DNA  or  RNA  molecules 
derived  therefix)m,  which  contain  less  than 
two-thirds  of  the  genome  of  any  eukaryotic 
virus  (all  viruses  from  a  single  Family  (see 
Section  V-Q)  being  considered  identical  (see 
Section  V-S),  are  considered  defective  and 
may  be  used  in  the  absence  of  helpwr  under 
the  conditions  specified  in  Section  III-D-1. 

Section  ilI-C-3-a.  Experiments 
involving  the  use  of  infectious  or 
defective  Class  2  animal  viruses  (see 
Section  V-A,  Appendix  B-II,  and 
Appendix  B-D-E)  in  the  presence  of 
helper  virus  may  be  conducted  at  BL2. 

Section  in-C-3-b.  Experiments 
involving  the  use  of  infectious  or 
defective  Class  3  animal  viruses  (see 
Section  V-A  and  Appendix  B-III-D)  in 
the  presence  of  helper  virus  may  be 
conducted  at  BL3. 

Section  III-C-3-c.  Experiments 
involving  the  use  of  infectious  or 
defective  Class  4  animal  viruses  (see 
Section  V-A  and  Appendix  B-IV-D)  in  . 
the  presence  of  helper  virus  may  be 
conducted  at  BL4. 

Section  III-C-3-d.  Experiments 
involving  the  use  of  infectious  or 
defective  Class  5  viruses  (see  Section  V-  ■• 
A  and  Appendix  B-V)  in  the  presence  of . 
helper  virus  shall  be  determined  on  a 
case-by-case  basis  following  NIH/ORDA 
review.  A  U.S.  Department  of 
Agriculture  permit  is  required  for  wori 
with  Class  5  agents  (see  Sections  V-R 
and  V-T). 

Section  ni-C-3-e.  Experiments 
involving  the  use  of  infectious  or 
defective  animal  or  plant  viruses  in  the 
presence  of  helper  virus  are  not  covered 
in  Sections  ni-C-3-a  through  III-C-3-d    . 
and  may  be  conducted  at  BLl . 

Section  III-C-4.  Experiments  Involving 
Whole'Animals 

This  section  covers  experiments 
involving  whole  animals  in  which  the 
animal's  genome  has  been  altered  by 
stable  introduction  of  recombinant 
DNA.  or  DNA  derived  therefrom,  into 


the  germ-line  (transgenic  animals)  and 
experiments  involving  viable 
recombinant  DNA-modified 
microorganisms  tested  on  whole 
animals.  For  the  latter,  other  than 
viruses  which  are  only  vertically 
transmitted,  the  experiments  may  not  be 
conducted  at  BLl-N  containment.  A 
minimum  containment  of  BL2  or  BL2- 
N  is  required. 

Caution— Special  care  should  be  used 
in  the  evaluation  of  containment 
conditions  for  some  experiments  with 
transgenic  animals.  For  example,  such 
experiments  might  lead  to  the  creation 
of  novel  mechanisms  or  increased 
transmission  of  a  recombinant  pathogen 
or  production  of  undesirable  traits  in 
the  host  animal.  In  such  cases,  serious 
consideration  should  be  given  to 
increasing  the  containment  conditions. 
Section  III-C-4-a.  Recombinant  DNA, 
or  DNA  or  RNA  molecules  derived 
therefrom,  from  any  source  except  for 
greater  than  two-thirds  of  eukaryotic 
viral  genome  may  be  transferredi  to  any 
non-human  vertebrate  or  any 
invertebrate  organism  and  propagated 
under  conditions  of  physical 
containment  comparable  to  BLl  or  BLl- 
N  and  appropriate  to  the  organism 
under  study  (see  Section  V-B).  Animals 
that  contain  sequences  from  viral 
vectors,  which  do  not  lead  to 
transmissible  infection  either  directly  or 
indirectly  as  a  result  of 
complementation  or  recombination  in 
animals,  may  be  propagated  under 
conditions  of  physical  containment 
comparable  to  BLl  or  BLl-N  and 
appropriate  to  the  organism  under 
study.  Experiments  involving  the 
introduction  of  other  sequences  from 
eukaryotic  viral  genomes  into  animals 
are  covered  under  Section  ni-C-4-b.  For 
experiments  involving  recombinant 
DNA-modified  Class  2,  3,  4,  or  5 
organisms,  see  Section  V-A.  It  is 
important  that  the  investigator 
demonstrate  that  the  fraction  of  the  viral 
genome  being  utilized  does  not  lead  to 
productive  infectiorl.  A  U.S.  Department 
of  Agriculture  permit  is  required  for 
work  with  Class  5  agents  (see  Section  V- 
R  and  V-T). 

Section  Ill-C-^-b.  For  experiments 
involving  recombinant  DNA,  or  DNA  or 
RNA  derived  therefrom,  involving  i 

whole  animals,  including  transgenic         • ' 
animals,  and  not  covered  by  Sections 
lII-C-1  or  lU-C— 4-a,  the  appropriate 
containment  shall  be  determined  by  the 
L  ^titutional  Biosafety  Committee.  1 

Section  lUC-5.  Experiments  Involving 
Whole  Plants  | 

Experiments  to  genetically  engineer  j 
plants  by  recombinant  DNA  methods,  to  ] 
use  such  plants  for  other  experimental        { 
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the  germ-line  (transgenic  animals)  and 
experiments  involving  viable 
recombinant  DNA-modified 
microorganisms  tested  on  whole 
animals.  For  the  latter,  other  than 
viruses  which  are  only  vertically 
transmitted,  the  experiments  may  not  be 
conducted  at  BLl-N  containment.  A 
minimum  containment  of  BL2  or  BL2- 
N  Is  required. 

Caution — Special  care  should  be  used 
in  the  evaluation  of  containment 
conditions  for  some  experiments  with 
transgenic  animals.  For  example,  such 
experiments  might  lead  to  the  creation 
of  novel  mechanisms  or  increased 
transmission  of  a  recombinant  pathogen 
or  production  of  undesirable  traits  in 
the  host  animal.  In  such  cases,  serious 
consideration  should  be  given  to 
increasing  the  containment  conditions. 
Section  III-C-4-a.  Recombinant  DNA, 
or  DNA  or  RNA  molecules  derived 
therefrom,  from  any  source  except  for 
greater  than  two-thirds  of  eukaryotic 
viral  genome  may  be  transferred  to  any 
non-human  vertebrate  or  any 
invertebrate  organism  and  propagated 
under  conditions  of  physical 
containment  comparable  to  BLl  or  BLl- 
N  and  appropriate  to  the  organism 
under  study  (see  Section  V-B).  Animals 
that  contain  sequences  from  viral 
vectors,  which  do  not  lead  to 
transmissible  infection  either  directly  or 
•indirectly  as  a  result  of 
complementation  or  recombination  in 
animals,  may  be  propagated  under 
conditions  of  physical  containment 
comparable  to  BLl  or  BLl-N  and 
appropriate  to  the  organism  under 
study.  Experiments  involving  the 
introduction  of  other  sequences  from 
eukaryotic  viral  genomes  into  animals 
are  covered  under  Section  ni-C-4-b.  For 
experiments  involving  recombinant 
DNA-modified  Class  2,  3,  4,  or  5 
organisms,  see  Section  V-A.  It  is 
important  that  the  investigator 
demonstrate  that  the  fraction  of  the  viral 
genome  being  utilized  does  not  lead  to 
productive  infection.  A  U.S.  Department 
of  Agriculture  permit  is  required  for 
work  with  Class  5  agents  (see  Section  V- 
R  and  V-T). 

Section  Ill-C-^-b.  For  experiments 
involving  recombinant  DNA,  or  DNA  or 
RNA  derived  therefrom,  involving 
whole  animals,  including  transgenic 
animals,  and  not  covered  by  Sections 
III-C-1  or  III-C-4-a,  the  appropriate 
containment  shall  be  determined  by  the 
t  ^titutional  Biosafety  Committee. 

Section  IUC-5.  Experiments  Involving 
Whole  Plants 

Experiments  to  genetically  engineer 
plants  by  recombinant  DNA  methods,  to 
use  such  plants  for  other  experimental 


purposes  (e.g.,  response  to  stress),  to 
propagate  such  plants,  or  to  use  plants 
together  with  microorganisms  or  insects 
containing  recombinant  DNA,  may  be 
conducted  under  the  containment 
conditions  described  in  Sections  Ill-C- 
5-a  through  III-C-5-e.  If  experiments 
involving  whole  plants  are  not 
described  in  Section  lII-C-5  and  do  not 
fall  under  Sections  III-A,  III-B.  or  III-E, 
they  are  included  in  Section  III-D. 

Note:  For  recombinant  DNA  experiments 
falling  under  Sections  III-C-5-a  through  III- 
C-5-d,  physical  containment  requirements 
may  be  reduced  to  the  next  lower  level  by 
appropriate  biological  containment  practices, 
such  as  conducting  experiments  on  a  virus 
with  an  obligate  insect  vector  in  the  absence 
of  that  vector  or  using  a  genetically 
attenuated  strain. 

Section  III-C-5-a.  BL3-P  (Plants)  or 
BL2-P  +  biological  containment  is 
recommended  for  experiments 
involving  most  exotic  (see  Section  V-W) 
infectious  agents  with  recognized 
potential  for  serious  detrimental  impact 
on  managed  or  natural  ecosystems  when 
recombinant  DNA  techniques  are 
associated  with  whole  plants. 

Section  III-C-5-b.  BL3-P  or  BL2-P  + 
biological  containment  is  recommended 
for  experiments  involving  plants 
containing  cloned  genomes  of  readily 
transmissible  exotic  (see  Section  V-W) 
infectious  agents  with  recognized 
potential  for  serious  detrimental  effects 
on  managed  or  natural  ecosystems  in 
which  there  exists  the  possibility  of 
reconstituting  the  complete  and 
functional  genome  of  the  infectious 
agent  By  genomic  complementation  in 
planta. 

Section  III-G-5-c.  BL4-P  containment 
is  reconmiended  for  experiments  with  a 
small  number  of  readily  transmissible    " 
exotic  (see  Section  V-W)  infectious 
agents,  such  as  the  soybean  rust  fungus 
(Phakospora  pacbyrbizi)  and  maize 
streak  or  other  viruses  in  the  presence 
of  their  specific  arthropod  vectors,  that 
have  the  potential  of  being  serious 
pathogens  of  major  U.S.  crops. 

Section  ni-C-5-d.  BL3-P  containment 
is  reconunended  for  experiments 
involving  sequences  encoding  potent 
vertebrate  toxins  introduced  into  plants 
or  associated  organisms.  Recombinant 
DNA  containing  genes  for  the 
biosynthesis  of  toxin  molecules  lethal 
for  vertebrates  at  an  LDjo  of  <  100 
nanograms  per  kilogram  body  weight 
fall  under  Section  III-B-1  and  require 
NIH/ORDA  and  Institutional  Biosafety 
Committee  approval  before  initiation. 
Section  ni-C-5-e.  BL3-P  or  BL2-P  + 
biological  containment  is  recommended 
for  experiments  with  microbial 
pathogens  of  insects  or  small  animals 
associated  with  plants  if  the 


recombinant  DNA-modified  organism 
has  a  recognized  potential  for  serious 
detrimental  impact  on  managed  or 
natural  ecosystems. 

Section  III-C-6.  Experiments  Involving 
More  than  10  Liters  of  Culture 

The  appropriate  containment  will  be 
decided  by  the  Institutional  Biosafety 
Committee.  Where  appropriate, 
^  Appendix  K,  Physical  Containment  for 
*  Large  Scale  Uses  of  Organisms 
Containing  Recombinant  DNA 
Molecules,  shall  be  used.  App>endix  K 
describes  containment  conditions  Good 
Large  Scale  Practice  through  BL3-Large 
Scale. 

Section  III-C-7.  Human  Gene  Transfer 
Experiments  Not  Covered  by  Sections 
III-A-2.  III-B-2.  III-B-3,  and  Not 
Considered  Exempt  Under  Section  V-U 

Certain  experiments  involving  the 
transfer  of  recombinant  DNA  or  DN.A  or 
RNA  derived  from  recombinant  DNA 
into  one  or  more  human  subjects  that 
are  not  covered  by  Sections  III-A-2,  III- 
B-2,  III-B-3,  and  that  are  not  considered 
exempt  under  Section  V-U  must  be 
registered  with  NIH/ORDA.  The 
relevant  Institutional  Biosafety 
Committee  and  Institutional  Review 
Board  must  review  and  approve  all 
experiments  in  this  category  prior  to 
their  initiation. 

Section  HID.  Experiments  that  Require 
Institutional  Biosafety  Committee  Notice 
Simultaneous  With  Initiation 

Experiments  not  included  in  Sections 
III-A.  IIl-B,  in-C,  in-E.  and  their 
subsections  are  considered  in  Section 
III-D.  All  such  experiments  may  be 
conducted  at  BLl  containment.  For 
experiments  in  this  category,  a 
registration  document  (see  Section  IIl-C) 
shall  be  dated  and  signed  by  the 
investig&tor  and  filed  with  the  local 
Institutional  Biosafety  Committee  at  the 
time  the  experiment  is  initiated.  The    • 
Institutional  Biosafety  Committee 
reviews  and  approves  all  such 
proposals,  but  Institutional  Biosafe'.y 
Committee  review  and  approval  prior  to 
initiation  of  the  experiment  is  not 
required  (seo  Section  IV-A).  For 
example,  e.xperiments  in  which  ail 
components  derived  from  non- 
pathogenic prokaryotes  and  non- 
pathogenic lower  eukaryotes  fall  under 
Section  III-D  and  may  be  conducted  at 
BLl  containment. 
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SectJon  IJI-D-1.  Experrfnents  Involving 
the  Formation  of  Recombinant  DNA 
Molecules  Containing  No  More  than 
Two-Thirds  of  the  Gernme  of  Any 
Eukaryotic  Virus 

Recombinant  DNA  molecules 
containing  no  more  thfn  two-thirds  of 
the  genome  of  any  eukaryotic  virus  (all 
viruses  from  a  single  Family  (see 
Section  V-Q)  being  coi^idered  identical 
(see  Section  V-S))  mayjbe  propagated 
and  maintained  in  cells  in  tissue  culture 
using  BLl  containment  For  such 
experiments,  it  must  bi  demonstrated 
that  the  cells  lack  helper  virus  for  the 
specific  Families  of  defective  viruses 
being  used.  If  helper  vipis  is  present, 
procedures  specified  uhder  Section  IFI- 
C-3  should  be  used.  Tlje  DNA  may 
contain  fragments  of  th  e  genome  of 
viruses  from  more  than 
each  fragment  shall  be 
thirds  of  a  genome. 

Section  in-D-2.  Experi,  nents  Invoking 
Whole  Plants 


Ml 


I 


This  section  covers 
involving  recombinant 
vi'hole  plants,  and/or 
involving  recombinant 
organisms  associated 
except  those  that  fall 

A.  m-B.  m-c.  or  in-E. 

emphasized  tbat  know 
organisms  and  judgmei^t 
accepted  scientific 
used  in  all  cases  in  se 
appropriate  level  of 
example,  if  the  genetic 
the  objective  of  increas. 
or  converting  a  non 
organism  into  a  path 
level  of  contaiiunent 
depending  on  the 
dissemination,  and  its 
By  contrast,  a  lower 
containment  may  be 
small  animals  associate 
types  of  recombinant 
plants. 

Section  III-D-2-a.  BL 
recommended  for  all 
recombinant 
plant-associated 
covered  in  Section  III 
sections  of  the  NIH 
Examples  of  such 
involving  recombinant 
plants  that  are  not 
that  cannot  interbreed 
weeds  in  the  immediate 
area,  and  experiments  i 
plants  and  recombinant 
non-exotic  (see  Section 
microorganisms  that 
potential  for  rapid  and 
dissemination  or  for 
impact  on  managed  or  i 


one  Family  but 
ess  than  two- 


e  xperiments 

DNA-modified 
eiiperiments 
DNA-modified 
ith  whole  plants, 
u^der  Section  Ill- 
should  be 
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should  be 
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modification  has 
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expei  iments  are  those 

DNA-modified 
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ith  noxious 
geographic 
ivolving  whole 
DNA-modified 
jV-W) 
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'  videspread 
serious  detrimental 
atural 


ecosystems  (e.g.,  Rhizobium  spp.  and 
Agrobacterium  spp.). 

Section  IU-I>-2-b.  BL2-F  or  BLl-P  + 
biological  containment  is  recommended 
for  the  following  experiments: 

Section  III-D-2-b-(l).  Plants  modified 
by  recombinant  DNA  that  are  noxious 
weeds  or  can  interbreed  with  noxious 
weeds  in  the  immediate  geographic 
area. 

Section  III-D-2-b-(2).  Plants  in  which 
the  introduced  DNA  represents  the 
complete  genome  of  a  non-exotic 
infectious  agent  (see  Section  V-W). 

Section  III-D-2-b-(3).  Plants 
associated  wth  recombinant  DNA- 
modified  non-exotic  microorganisms 
that  have  a  recognized  potential  for 
serious  detrimental  impact  on  managed 
or  natural  ecosystems  (see  Section  V-\V). 

Section  ni-D^2-b-(4).  Plants 
associated  with  recombinant  DNA- 
modified  exotic  microorganisms  that 
have  no  recognized  potential  for  serious 
natural  ecosystems  (see  Section  V-W). 

Section  ni-D-2-b-(5).  Experiments 
with  recombinant  DNA-modified 
arthropods  or  small  animals  associated 
with  plants,  or  with  arthropods  or  small 
animals  with  recombinant  DNA- 
modified  microorganisms  associated 
with  them  if  the  recombinant  DNA- 
modified  microorganisms  have  no 
recognized  potential  for  serious 
detrimental  impact  on  managed  or 
natural  ecosystems  (see  Section  V-W). 

Section  III-E.  Exempt  Experiments 

The  following  recombinant  DNA 
molecules  are  exempt  ft-om  the  NIH 
Guidelines  and  registration  with  the 
Institutional  Biosafety  Committee  is  not 
required: 

Section  III-E-1.  Those  that  are  not  in 
organisms  or  viruses. 

Section  ni-E-2.  Those  that  consist 
entirely  of  DNA  segments  from  a  single 
nonchromosomal  or  viral  DNA  source, 
though  one  or  more  of  the  segments  may 
be  a  synthetic  equivalent. 

Section  Ill-E-3.  Those  that  consist 
entirely  of  DNA  from  a  prokaryotic  host 
including  its  indigenous  plasmids  or 
viruses  when  propagated  only  in  that 
host  (or  a  closely  related  strain  of  the 
same  species),  or  when  transferred  to 
another  host  by  well  established 
physiological  means. 

Section  III-E-4.  Those  that  consist 
entirely  of  DNA  fi-om  an  eukaryotic  host 
including  its  chloroplasts, 
mitochondria,  or  plasmids  (but 
excluding  viruses)  when  propagated 
only  in  that  host  (or  a  closely  related 
strain  of  the  same  species). 

Section  ni-^-5.  Those  that  consist 
entirely  of  DNA  segments  from  different 
species  that  exchange  DNA  by  known 
physiological  processes,  though  one  or 


more  of  the  segments  may  be  a  synthetic 
equivalent.  A  List  of  such  exchangers 
will  be  prepared  and  periodically 
revised  oy  the  NIH  Director  with  advice 
of  the  RAG  after  appropriate  notice  and 
opportunity  for  public  comment  (see 
Section  IV-C-l-b-(l)-Hc)).  See 
Appendices  A-I  through  A-VI  for  a  list 
of  natural  exchangers  that  are  exempt 
from  the  NIH  Guidelines. 

Section  III-E-6.  Those  that  do  not 
present  a  significant  risk  to  health  or  the 
environment  (see  Section  IV-C-l-b- 
(l)-(c)),  as  determined  by  the  NIH 
Director,  with  the  advice  of  the  RAG, 
and  following  appropriate  notice  and 
opportunity  for  public  comment.  See 
Appendix  C  for  other  classes  of 
experiments  which  are  exempt  from  the 
NIH  Guidelines. 

Section  IV,  Roles  and  Responsibilities 

Section  IV-A.  Policy 

The  safe  conduct  of  experiments 
involving  recombinant  DNA  depends  on 
the  individual  conducting  such 
activities.  The  NIH  Guidelines  cannot 
anticipate  every  possible  situation. 
Motivation  and  good  judgment  are  the 
key  essentials  to  protection  of  health 
and  the  environment.  The  NIH 
Guidelines  are  intended  to  assist  the 
institution.  Institutional  Biosafety 
Committee,  Biological  Safety  Officer, 
and  Principal  Investigator  in 
determining  safeguards  that  should  be 
implemented.  The  NIH  Guidelines  will 
never  be  complete  or  final  since  all 
conceivable  experiments  involving 
recombinant  DNA  caimot  be  foreseen. 
Therefore,  it  is  the  responsibility  of  the 
institution  and  those  associated  with  it 
to  adhere  to  the  intent  of  the  NIH 
Guidelines  as  well  as  to  their  specifics. 
Each  institution  (and  the  Institutional 
Biosafety  Committee  acting  on  its 
behalf)  is  responsible  for  ensuring  that 
recombinant  DNA  activities  comply 
with  the  NIH  Guidelines.  General 
"recognition  of  institutional  authority 
and  responsibility  properly  estabUshes 
accountability  for  safe  conduct  of  the 
research  at  the  local  level.  The  following 
roles  and  responsibilities  constitute  an 
administrative  fi-amework  in  which 
safety  is  an  essential  and  integral  part  of 
research  involving  recombinant  DNA 
molecules.  Further  clarifications  and 
interpretations  of  roles  and 
responsibilities  will  be  issued  by  the 
NIH  as  necessary. 

Section  IV-B.  Responsibilities  of  the 
Institution 

Section  IV-B-1.  General  Information 

Each  institution  conducting  or 
sponsoring  recombinant  DNA  research 
which  is  covered  by  the  NIH  Guidelines 


Federal  Register  / 

is  responsible  for  ensuring  that  the  T 

research  is  conducted  in  fiill  conformity  n 
with  the  provisions  of  the  NIH  fc 

Guidelines.  In  order  to  fulfill  this  rt 
responsibility,  the  institution  shall:  ii 

Section  IV-B-l-a.  Establish  and  rt 

implement  policies  that  provide  for  the  it 
safe  conduct  of  recombinant  DNA  la 

research  and  that  ensure  compliance  e; 

with  the  NIH  Guidelines.  As  part  of  its  si 

general  responsibilities  for  ei 

implementing  the  NIH  Guidelines,  the  vi 

institution  may  establish  additional  m 

procedures,  as  deemed  necessary,  to  gi 

govern  the  institution  and  its  T 

components  in  the  discharge  of  its  d: 

responsibilities  under  the  NIH  pi 

Guidelines.  Such  procedures  may  a( 

include:  (i)  Statements  formulated  by  ai 

the  institution  for  the  general  ss 

implementation  of  the  NIH  Guidelines,  cl 

and  (ii)  any  additional  precautionary  ei 

steps  the  institution  deems  appropriate,  m 

Section  IV-B-1 -b.  Establish  an  la 

Institutional  Biosafety  Committee  that  ai 

meets  the  requirements  set  forth  in  ai 

Section  rV-B-2-a  and  carries  out  the  L 

functions  detailed  in  gE 

Section  IV-B-2-b.  vv 

Section  IV-B-l-c.  Appoint  a  di 

Biological  Safety  Officer  (who  is  also  a  di 

member  of  the  Institutional  Biosafety  e\ 

Committee)  if  the  institution:  (i)    _  si 

Conducts  recombinant  DNA  research  at  p, 

Biosafety  Level  (BL)  3  or  BL4,  or  (ii)  th 

engages  in  large  scale  (greater  than  10  Lj 

liters)  research.  The  Biological  Safety  a\ 

Officer  carries  out  the  duties  specified  R( 

in  Section  IV-B-3.  jn 

Section  IV-B-l-d.  Assist  and  ensure  4] 

compliance  with  the  NIH  Guidelines  by  4c 
Principal  Investigators  conducting 

research  at  the  institution  as  specified  in  sii 

Section  IV-B-4.  ^] 

Section  IV-B-l-e.  Ensure  appropriate  jg 

training  for  the  Institutional  Biosafety  jq 

Committee  Chair  and  members,  ^ 

Biological  Safety  Officer  (when  jjg 

applicable).  Principal  Investigators,  and  jq 

laboratory  staff  regarding  laboratory  q 

safety  and  implementation  of  the  NIH  qj 

Guidelines.  The  Institutional  Biosafety  j^. 

Committee  Chair  is  responsible  for  3^ 

ensuring  that  Institutional  Biosafety  2g 
Committee  members  are  appropriately 

trained.  The  Principal  Investigator  is  Se 

responsible  for  ensuring  that  laboratory  ^ 
staff  are  appropriately  trained.  The 

institution  is  responsible  for  ensuring  Jni 

that  the  Principal  Investigator  has  re; 

sufficient  training:  however,  this  ret 

responsibility  may  be  delegated  to  the  Bii 

Institutional  Biosafety  Committee.  fo] 

Section  IV-B-l-f.  Determine  the 

necessity  for  health  surveillance  of  ^* 

personnel  involved  in  connection  with  ^ 
individual  recombinant  DNA  projects; 

and  if  appropriate,  conduct  a  health  Bii 

surveillance  program  for  such  projects.  of 
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is  responsible  for  ensuring  that  the 
research  is  conducted  in  Kill  confonnity 
with  the  provisions  of  the  NTH 
Guidelines.  In  order  to  fulfill  this 
responsibility,  the  institution  shall: 

Section  IV-B-l-a.  Establish  and 
implement  policies  that  provide  for  the 
safe  conduct  of  recombinant  DNA 
research  and  that  ensure  compliance 
with  the  NIH  Guidelines.  As  part  of  its 
general  responsibilities  for 
implementing  the  NIH  Guidelines,  the 
institution  may  establish  additional 
procedures,  as  deemed  necessary,  to 
govern  the  institution  and  its 
components  in  the  discharge  of  its 
responsibihties  under  the  NIH 
Guidelines.  Such  procedures  may 
include:  (i)  Statements  formulated  by 
the  institution  for  the  general 
implementation  of  the  NIH  Guidelines, 
and  (ii)  any  additional  precautionary 
steps  the  institution  deems  appropriate. 

Section  IV-B-l-b.  Establish  an 
Institutional  Biosafety  Committee  that 
meets  the  requirements  set  forth  in 
Section  fV-B-2-a  and  carries  out  the 
functions  detailed  in 

Section  IV-B-2-b. 

Section  IV-B-l-c.  Appoint  a 
Biological  Safety  Officer  (who  is  also  a 
member  of  the  Institutional  Biosafety 
Conunittee)  if  the  institution:  (i)    , 
Conducts  recombinant  DNA  research  at 
Biosafety  Level  (BL)  3  or  BL4,  or  (ii) 
engages  in  large  scale  (greater  than  10 
liters)  research.  The  Biological  Safety 
Officer  carries  out  the  duties  specified 
in  Section  IV-B-3. 

Section  fV-B-l-d.  Assist  and  ensure 
compliance  with  the  NIH  Guidelines  by 
Principal  Investigators  conducting 
research  at  the  institution  as  specified  in 

Section  rV-B-4. 

Section  IV-B-l-e.  Ensure  appropriate 
training  for  the  Institutional  Biosafety 
Committee  Chair  and  members. 
Biological  Safety  Officer  (when 
applicable).  Principal  Investigators,  and 
laboratory  staff  regarding  laboratory 
safety  and  implementation  of  the  NIH 
Guidelines.  The  Institutional  Biosafety 
Committee  Chair  is  responsible  for 
ensuring  that  Institutional  Biosafety 
Committee  members  are  appropriately 
trained.  The  Principal  Investigator  is 
responsible  for  ensuring  that  laboratory 
staff  are  appropriately  trained.  The 
institution  is  responsible  for  ensuring 
that  the  Principal  Investigator  has 
sufficient  training;  however,  this 
responsibility  may  be  delegated  to  the 
Institutional  Biosafety  Committee. 
Section  IV-B-l-f.  Determine  the 
necessity  for  health  surveillance  of 
personnel  involved  in  connection  with 
individual  recombinant  DNA  projects; 
and  if  appropriate,  conduct  a  health 
surveillance  program  for  such  projects. 


The  institution  shall  establish  and 
maintain  a  health  surveillance  program 
for  personnel  engaged  in  large  scale 
research  or  production  activities 
involving  viable  organisms  containing 
recombinant  DNA  molecides  which 
require  BL3  containment  at  the 
laboratory  scale.  The  institution  shall 
establish  and  maintain  a  health 
surveillance  program  for  personnel 
engaged  in  animal  research  involving 
viable  recombinant  DNA-containing 
microorganisms  that  require  BL3  or 
greater  containment  in  the  laboratory. 
The  Laboratory  Safety  Monograph 
discusses  various  components  of  such  a 
program  (e.g.,  records  of  agents  handled, 
active  investigation  of  relevant  illnesses, 
and  the  maintenance  of  serial  serum 
samples  for  monitoring  serologic 
changes  that  may  result  from  the 
employees'  work  experience).  Certain 
medical  conditions  may  place  a 
laboratory  worker  at  increased  risk  in 
any  endeavor  where  infectious  agents 
are  handled.  Examples  cited  in  the 
Laboratory  Safety  Monograph  include 
gastrointestinal  disorders  and  treatment 
with  steroids,  immunosuppressive 
drugs,  or  antibiotics.  Workers  with  such 
disorders  or  treatment  should  be 
evaluated  to  determine  whether  they 
should  be  engaged  in  research  with 
potentially  hazardous  organisms  dxiring 
their  treatment  or  illness.  Copies  of  the 
Laboratory  Safety  Monograph  are 
available  fi-om  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31.  Room 
4B11,  Bethesda,  Maryland  20892,  (301) 
496-9838. 

Section  fV-B-l-g.  Report  any 
significant  problems,  violations  of  the 
NIH  Guidelines,  or  any  significant 
research-related  accidents  and  illnesses 
to  NIH/ORDA  within  thirty  days,  unless 
the  institution  determines  that  a  report 
has  already  been  filed  by  the  Principal 
Investigator  or  Institutional  Biosafety 
Committee.  Reports  shall  be  sent  to  the 
Office  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31.  Room  4B11.  Bethesda.  Maryland 
20892,  (301)  496-9838. 

Section  IV-B-2.  Institutional  Biosafety 
Committee  (IBC) 

The  institution  shall  establish  an 
Institutional  Biosafety  Committee  whose 
responsibilities  need  not  be  restricted  to 
recombinant  DNA.  The  Institutional 
Biosafety  Committee  shall  meet  the 
following  requirements: 

Section  [V-B-2-a.  Membership  and 
Procedures 

Section  IV-B-2-a-{l).  The  Institutional 
Biosafety  Committee  must  be  comprised 
of  no  fewer  than  five  members  so 


selected  that  they  collectively  have 
experience  and  expertise  in 
recombinant  DNA  technology  and  the 
capabihty  to  assess  the  safety  of 
recombinant  DNA  research  and  to 
identify  any  potential  risk  to  pubUc 
health  or  the  environment.  At  least  two 
members  shall  not  be  affiUated  with  the 
institution  (apart  from  their  membership 
on  the  Institutional  Biosafety 
Committee)  and  who  represent  the 
interest  of  the  surrounding  community 
with  respect  to  health  and  protection  of 
the  environment  (e.g.,  officials  of  state 
or  local  public  healdi  or  envirorunental 
protection  agencies,  members  of  other 
local  governmental  bodies,  or  persons 
active  in  medical,  occupational  health, 
or  environmental  concerns  in  the 
community).  The  Institutional  Biosafety 
Committee  shall  include  at  least  one 
individual  with  expertise  in  plant,  plant 
pathogen,  or  plant  pest  containment 
principles  when  experiments  utilizing 
Appendix  P  require  prior  approval  by 
the  Institutional  Biosafety  Committee. 
The  Institutional  Biosafety  Committee 
shall  include  at  least  one  scientist  with 
expertise  in  animal  containment 
principles  when  experiments  utilizing 
Appendix  Q  require  Institutional 
Biosafety  Committee  prior  approval. 
When  the  institution  conducts 
recombinant  DNA  research  at  BL3  or 
BL4,  a  Biological  Safety  Officer  is 
mandatory  and  shall  be  a  member  of  the 
Institutional  Biosafety  Committee  (see 
Section  rV-B-3). 

Section  IV-B-2-a-(2).  In  order  to 
ensure  the  competence  necessary  to 
review  and  approve  recombinant  DNA 
activities,  it  is  recommended  that  the 
Institutional  Biosafety  Committee:  (i) 
include  persons  with  expertise  in 
recombinant  DNA  technology, 
biological  safety,  and  physical 
containment;  (ii)  include  or  have 
available  as  consultants  persons 
knowledgeable  in  institutional 
commitments  and  f>oIicies,  appUcable 
law,  standards  of  professional  conduct 
and  practice,  community  attitudes,  and 
the  environment,  and  (iii)  include  at 
least  one  member  representing  the 
laboratory  technical  stafi. 

Section  IV-B-2-a-(3).  The  institution 
shall  file  a  report  with  NIH/ORDA 
which  includes  the  names  and 
biographical  sketches  of  all  Institutional 
Biosafety  Committee  members, 
including  community  members,  in  such 
form  and  at  such  times  as  required  by 
NIH/ORDA. 

Section  IV-B-2-a-(4).  No  member  of 
an  Institutional  Biosafety  Committee 
may  be  involved  (except  to  provide 
information  requested  by  ihe 
Institutional  Biosafety  Committee)  in 
the  review  or  approval  of  a  project  in 
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which  he/she  hasibeen  or  expects  to  be 
engaged  or  has  a  direct  financial 
interest. 

Section  IV-B-2-k-{5).  The  institution, 
that  is  ultimately  responsible  for  the 
effectiveness  of  thp  Institutional 
Biosafety  Committee,  may  establish 
procedures  that  tqe  Institutional 
Biosafety  Committee  shall  follow  in  its 
initial  and  conUni^ing  review  and 
approval  of  applidations,  proposals,  and 


activities. 

Section  IV-B-2 
and  consistent  wi 
privacy  and  prop 


(6).  When  possible 
protection  of 
letary  interests,  the 


institution  is  encoiiraged  to  open  its 
Institutional  Bios^ety  Committee 


meetings  to  the  p 
Section  IV-B-2 
the  institution  sh 
the  public  all  Inst 
Committee  meeti 
documents  submi 
&om  funding  age 
are  required  to  m 


Jlic. 

i-{7).  Upon  request, 
|1  make  available  to 
tutional  Biosafety 
minutes  and  any 
ted  to  or  received 
:ies  which  the  latter 
ce  available  to  the 


public.  If  public  comments  are  made  on 
Tety  Committee 
tion  shall  forward 
nments  and  the 
"ety  Committee's 
ice  of  Recombinant 
tional  Institutes  of 


Institutional  Bio 
actions,  the  institv 
both  the  public  co 
Institutional  Bios 
response  to  the  O 
DNA  Activities,  N 
Health,  Building  3 


,Room4Bll, 
Bethesda,  MaryFanid  20892,  (301)  496- 
9838. 

Section  rV-B-2-b.  1  "unctions 

On  behalf  of  the  institution,  the 
Institutional  Biosa  ety  Committee  is 
responsible  for: 

Section  IV-B-2-t-(l).  Reviewing 
recombinant  DNA  research  conducted  at 
or  sponsored  by  th  5  institution  for 
compliance  with  tlie  NIH  Guidelines  as 
specified  in  Section  III  and  approving 
those  research  proj  jcts  that  are  found  to 
conform  with  the  T  ilH  Guidelines.  This 
review  shall  incluc  e:  (i)  independent 
assessment  of  the  c  ontainment  levels 
required  by  the  NIH  Guidelines  for  the 
proposed  research,  and  (ii)  assessment 
of  the  facilities,  prccedures,  practices, 
and  training  and  e?  pertise  of  personnel 
involved  in  recoml  inant  DNA  research. 

Section  IV-B-2-h(2).  Notifying  the 
Principal  Investiga  or  of  the  results  of 
the  Institutional  Bi  )safety  Committee's 
review  and  approval. 

Sectfon  rV-B-2-b(3).  Lowering 
containment  levels  for  certain 
experiments  as  spe;ified  in  Section  III- 
C-2-a. 

SecUon  IV-B-2-b  (4).  Setting 
containment  levels  as  specified  in 
Sections  III-C-4-b  *id  III-C-5. 

Section  IV-B-2-b  (5).  Periodically 
revievdng  recombinant  DNA  research 
conducted  at  the  in  stitution  to  ensure 
compliance  with  th  b  NIH  Guideline^. 


IMi 


Section  IV-B-2-b-(6).  Adopting 
emergency  plans  covering  accidental 
spills  and  personnel  contamination 
resulting  from  recombinant  DNA 
research. 

Note:  The  Laboratory  Safety  Monograph 
describes  basic  elements  for  developing 
specific  prtxredures  dealing  with  major  spills 
of  potentially  hazardous  materials  in  the 
laboratory,  including  information  and 
references  about  decontamination  and 
emergency  plans.  The  NIH  and  the  Centers 
for  Disease  Control  and  Prevention  are 
available  to  provide  consultation  and  direct 
assistance,  if  necessary,  as  posted  in  the 
Laboratory  Safety  Monograph.  The 
institution  shall  cooperate  with  the  state  and 
local  public  health  depeirtments  by  reporting 
any  significant  research-related  illness  or 
accident  that  may  be  hazardous  to  the  public 
health. 

Section  IV-B-2-b-(7).  Reporting  any 
significant  problems  with  or  violations 
of  the  NIH  Guidelines  and  any 
significant  research-related  accidents  or 
illnesses  to  the  appropriate  institutional 
official  and  NIH/ORDA  within  30  days, 
unless  the  Institutional  Biosafety 
Committee  determines  that  a  report  has 
already  been  filed  by  the  Principal 
Investigator.  Reports  to  NIH/ORDA  shall 
be  sent  to  the  Office  of  Recombinant 
DNA  Activities.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
(301) 496-9838. 

Section  IV-B-2-b-(8).  The  Institutional 
Biosafety  Committee  may  not  authorize 
initiation  of  experiments  which  are  not 
explicitly  covered  by  the  NlH 
Guidelines  until  NIH  (with  the  advice  of 
the  RAC  when  required)  establishes  the 
contaiimient  requirement. 

Section  IV-B-2-b-{9).  Performing  such 
other  functions  as  may  be  delegated  to 
the  Institutional  Biosafety  Committee 
under  Section  rV-B-2. 

Section  IV-B-3.  Biological  Safety  Officer 
(BSO) 

Section  IV-B-3-a.  The  institution  shall 
appoint  a  Biological  Safety  Officer  if  it 
engages  in  large  scale  research  or 
production  activities  involving  viable 
organisms  containing  recombinant  DNA 
molecules. 

Section  IV-B-3-b.  The  institution 
shall  appoint  a  Biological  Safety  Officer 
if  it  engages  in  recombinant  DNA 
research  at  BL3  or  BL4.  The  Biological 
Safety  Officer  shall  be  a  member  of  the 
Institutional  Biosafety  Committee. 

Section  IV-B-3-c.  The  Biological 
Safety  Officer's  duties  include,  but  are 
not  te  limited  to: 

Section  IV-B-3-c-(l).  Periodic 
inspections  to  ensiue  that  laboratory 
standards  are  rigorously  followed; 

Section  IV-B-3-c-(2).  Reporting  to  the 
Institutional  Biosafety  Committee  and 
the  institution  any  significant  problems. 


violations  of  the  NIH  Guidelines,  and 
any  significant  research-related 
accidents  or  illnesses  of  which  the 
Biological  Safety  Officer  becomes  aware 
imless  the  Biological  Safety  Officer 
determines  that  a  report  has  already 
been  filed  by  the  Principal  Investigator; 

SecUon  IV-B-3-c-(3).  Developing 
emergency  plans  for  handling  accidental 
spills  and  personnel  contamination  and 
investigating  laboratory  accidents 
involving  recombinant  DNA  research; 

Section  IV-B-3-c-(4).  Providing  advice 
on  laboratory  security; 

Section  IV-B-3-c-(5).  Providing 
technical  advice  to  Principal 
Investigators  and  the  Institutional 
Biosafety  Committee  on  research  safety 
procedures.  -   - 

Note:  See  the  Laboratory  Safety  Monograph 
for  additional  information  on  the  duties  of 
the  Biological  Safety  Officer. 

Section  IV-B-4.  Principal  Investigator 
(PI) 

On  behalf  of  the  institution,  the 
Principal  Investigator  is  responsible  for 
full  compliance  vrith  the  NIH 
Guidelines  in  the  conduct  of 
recombinant  DNA  research. 

Section  IV-B  4  a.  General 
Responsibilities 

As  part  of  this  general  responsibility, 
the  Principal  Investigator  shall: 

Section  IV-B-4-a-^l).  Initiate  or 
modify  no  recombinant  DNA  research 
which  requires  Institutional  Biosafety 
Conunittee  approval  prior  to  initiation 
(see  Sections  III-A,  III-B,  and  III-C) 
imtil  that  research  or  the  proposed 
modification  thereof  has  been  approved 
by  the  Institutional  Biosafety  Committee 
and  has  met  all  other  requirements  of 
the  NIH  Guidelines; 

Section  IV-B -4  a  (2).  Determine 
whether  experiments  are  covered  by  " 
Section  III-D  and  that  the  appropriate 
procedures  are  followed; 

Section  rV-B--4  a-(3).  Report  any 
significant  problems,  violations  of  the 
NIH  Guidelines,  or  any  significant 
research-related  accidents  and  illnesses 
to  the  Biological  Safety  Officer  (where 
applicable).  Greenhouse/ Animal 
Facility  Director  (where  applicable). 
Institutional  Biosafety  Committee,  NIH/ 
ORDA,  and  other  appropriate 
authorities  (if  applicable)  within  30 
days  (reports  to  NIH/ORDA  shall  be  sent 
to  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Building  31,  Room  4B11,  Bethesda, 
Maryland  20892,  (301)  496-9838); 

Section  IV-B-4  a  (4).  Report  any 
new  information  bearing  on  the  NiH 
Guidelines  to  the  Institutional  Biosafety 
Committee  and  to  NIH/ORDA  (reports  to 
NIH/ORDA  shall  be  sent  to  the  Office  of 
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Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31.  Room 
4B11,  Bethesda,  Maryland  20892,  (301) 
496-9838); 

Section  TV-B  4  a  (5).  Be  adequately 
trained  in  good  microbiological 
techniques; 

Section  IV-B-4-a-(6).  Adhere  to 
Institutional  Biosafety  Committee- 
approved  emergency  plans  for  handling 
accidental  spills  and  persormel 
contamination;  and 

Section  IV-B  4  a  (7).  Comply  with 
shipping  requirements  for  recombinant 
DNA  molecules  (see  Appendix  H  for 
shipping  requirranents  and  the 
Laboratory  Safety  Monograph  for 
technical  recommendations). 

Section  IV-B-4-b.  Submissions  by  the 
Principal  Investigator  to  the  NIH/ORDA 

The  Principal  Investigator  shall: 
Section  IV-B^I-b-(l).  Submit 
information  to  NIH/ORDA  for 
certification  of  new  host-vector 
systems; 

Section  IV-B-4-b-{2).  Petition  NIH/ 
ORDA,  with  notice  to  the  Institutional 
Biosafety  Committee,  for  proposed 
exemptions  to  the  NIH  Guidelines; 

Section  IV-B-4-b-{3).  Petition  NIH/ 
ORDA,  with  concurrence  of  the 
Institutional  Biosafety  Committee,  for 
approval  to  conduct  experiments 
specified  in  Sections  UI-A  and  III-B  of 
the  NIH  Guidehnes; 

Section  IV-B-^-b-(4).  PeUtion  NIH;, 
ORDA  for  determination  of  containment 
for  experiments  requiring  case-by-case 
review;  and 

Section  IV-B-4-b-(5).  Petition  NIH/ 
ORDA  for  determination  of  containment 
for  exp)eriments  not  covered  by  the  NIH 
Guidelines. 

Section  IV-B-4-c.  Submissions  by  the 
Princif>al  Investigator  to  the 
Institutional  Biosafety  Committee 

The  Principal  Investigator  shall: 

Section  lV-B-4-c-(l).  Make  an  initial 
determination  of  the  required  levels  of 
physical  and  biological  contaiimient  in 
accordance  with  the  NIH  Guidelines; 

Section  rV-B-4-c-(2).  Select 
appropriate  microbiological  practices 
and  laboratory  techniques  to  be  used  for 
the  research; 

Section  IV-B-4-c-(3).  Submit  the 
initial  research  protocol  and  any 
subsequent  changes  (e.g.,  changes  in  the 
source  of  DNA  or  host-vector  system), 
if  covered  under 

Sections  III-A.  Ill-B,  IIJ-C.  or  UI-D,  to 
the  Institutional  Biosafety  Committee 
for  review  and  approval  or  disapproval; 
and 

Section  IV-B-4-c-(4).  Remain  in 
communication  with  the  Institutional 
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Recombinant  DNA  Activities,  National 
Institutes  of  HeaJth.  Building  31,  Room 
4B11,  Bethesda.  Maryland  20892,  (301) 
496-9838); 

Section  TV-B  4  a  (5).  Be  adequately 
trained  in  good  microbiological 
techniques; 

Section  IV-B-4-a-(6).  Adhere  to 
Institutional  Biosafety  Committee- 
approved  emergency  plans  for  handling 
accidental  spills  and  personnel 
contamination;  and 

Section  IV-B  4  a  (7).  Comply  with 
shipping  requirements  for  recombinant 
DNA  molecules  (see  Appendix  H  for 
shipping  requirements  and  the 
Laboratory  Safety  Monograph  for 
technical  rectMnmendations). 

Section  IV-B-4-b.  Submissions  by  the 
Principal  Investigator  to  the  NIH/ORDA 

The  Principal  Investigator  shall: 
Section  IV-B-4-b-{l).  Submit 
information  to  NIH/ORDA  for 
certification  of  new  host-vector 
systems; 

Section  IV-B-4-b-(2).  Petition  NIH/ 
ORDA.  with  notice  to  the  Institutional 
Biosafety  Committee,  for  proposed 
exemptions  to  the  NIH  Guidehnes; 

Section  IV-B-4-b-(3).  Petition  NIH/ 
ORDA,  with  conciyrence  of  the 
Institutional  Biosafety  Committee,  for 
approval  to  conduct  experiments 
specified  in  Sections  Hl-A  and  III-B  of 
the  NIH  Guidehnes; 

Section  IV-B-^-b-(4).  PeUtion  NIH/, 
ORDA  for  determination  of  containment 
for  experiments  requiring  case-by-case 
review;  and 

Section  IV-B-4-b-(5).  Petition  NIH/ 
ORDA  for  determination  of  containment 
for  experiments  not  covered  by  the  NIH 
Guidelines. 

Section  IV-B-4-c.  Submissions  by  the 
Prindjial  Investigator  to  the 
Institutional  Biosafety  Committee 

The  Principal  Investigator  shall: 

Section  IV-B-4-c-(l).  Make  an  initial 
determination  of  the  required  levels  of 
physical  and  biological  containment  in 
accordance  with  the  NIH  Guidelines; 

Section  rV-B-4-c-(2).  Select 
appropriate  microbiological  practices 
and  laboratory  techniques  to  be  used  for 
the  research; 

Section  rV'-B--l-c-(3).  Submit  the 
initial  research  protocol  and  any 
subsequent  changes  (e.g..  changes  in  the 
source  of  DNA  or  host-vector  system), 
if  covered  under 

Sections  III-A.  lU-B,  III-C,  or  III-D.  to 
the  Institutional  Biosafety  Committee 
for  review  and  approval  or  disapproval; 
and 

Section  rV-B-4-c-(4).  Remain  in 
communication  with  the  Institutional 


Biosafety  Committee  throughout  the 
conduct  of  the  project. 

Section  rV-B-4-d.  ResponsibiHties  of 
the  Principal  Investigator  Prior  to 
Initiating  Research 

The  Principal  Investigator  shall: 

Section  IV-B-4-d-{lT.  Make  available 
to  all  laboratory  staff  the  protocols  that 
describe  the  potential  biohazards  and 
the  precautions  to  be  taken; 

Section  rV-B-^-d-{2).  Instruct  and 
train  laboratory  staff  in:  (i)  the  practices 
and  techniques  required  to  ensure 
safety,  and  (ii)  the  procedures  for 
dealing  with  accidents;  and 

Section  IV-B-^t-d-{3).  Inform  the 
laboratory  staff  of  the  reasons  and 
provisions  for  any  precautionary 
medical  practices  advised  or  requested 
(e.g.,  vaccinations  or  senun  collection). 

'  Section  IV-B-^^-e.  Responsibibties  of 
the  Principal  Investigator  Ehuing  the 
Conduct  of  the  Resewch 

The  Principal  Investigator  shall: 

Section  IV-B  4  o  (1).  Supervise  the 
safety  performance  of  the  laboratory 
staff  to  ensure  that  the  required  safety 
practices  and  techniques  are  employed; 

Section  IV-B  4  o  (2).  Investigate  and 
report  any  significant  problems 
pertaining  to  the  operation  and 
implementation  of  containment 
practices  and  procedures  in  writing  to 
the  Biological  Safiety  Officer  fwhere 
appUcable);  Greenhouse/ Anima) 
Facility  Director  (where  applicable),  the 
Institutional  Biosafety  Committee,  NIH/ 
ORDA,  and  other  appropriate 
authorities  (if  applicable)  (reports  to  the 
NIH/ORDA  shall  be  sent  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31,  Room 
4B11,  Bethesda,  Maryland  20892.  (301) 
496-9838); 

Section  FV-B  4  o  (3).  Correct  work 
errors  and  conditions  that  may  result  in 
the  release  of  recombinant  DNA 
materials;  and 

Section  FV-B  4  c  (4).  Ensure  the 
integrity  of  the  physical  containment 
(e.g.,  biological  safety  cabixiets)  and  the 
biological  containment  (e.g.,  purity  and 
genotypic  and  phenotypic 
characteristics). 

Section  IV-C.  Respcmsibilities  of  the 
National  Institutes  of  Health  (NIH) 

Section  IV-C-l.  NIH  Director 

The  NIH  Director  is  responsible  for:  (i) 
establishing  the  NIH  Guidelines,  (ii) 
overseeing  their  implementation,  and 
(iii)  their  final  interpretation.  The  NIH 
Director  has  responsibilities  under  the 
NIH  Guidelines  that  involve  ORDA  and 
the  RAC.  ORDA's  responsibilities  under 
the  NIH  Guidelines  are  administrative. 
Advice  fi-om  the  RAC  is  primarily 


scientific,  technical,  and  ethical  In 
certain  circumstances,  there  is  speafic 
opportunity  for  public  comment  with 
pubhshed  response  prior  to  final  action. 

Section  fV-C-l-a.  General 
Responsibilities 

The  NIH  Director  is  responsible  for: 

Section  IV-C-l-a-{l)u  Promulgating 
requirements  as  necessary  to  implement 
the  NIH  Guidelines; 

Section  IV-C-l-a-{2).  Establishing 
and  maintaining  the  RAC  to  carry  out 
the  responsibilities  set  forth  in  Section 
rV-C-2  (RAC  membership  is  specified 
in  its  charter  and  in  Section  rV-C-2); 
and 

Section  IV-C-l-a-(3).  Establishing 
and  maintaining  ORDA  to  carry  out  the 
responsibilities  defined  in  Section  IV- 
C-3. 

Section  IV-C-l-b.  Specific 
Responsibilities 

In  carrying  out  the  responsibihties  set 
forth  in  this  section,  the  NIH  Director, 
or  a  designee  shall  weigh  each  proposed 
action  through  appropriate  analysis  and 
consultation  to  determine  whether  it 
complies  with  the  NIH  Guidelines  and 
presents  no  significant  risk  to  health  or 
the  environment. 

Section  IV-C-l-b-{l}.  Major  Actions 

To  execute  Major  Actions,  the  NIH 
Director  shall  seek  the  advice  of  the 
RAC  and  provide  an  opportunity  for     - 
public  and  Federal  agency  comment. 
Specifically,  the  Notice  of  Meeting  and  - 
Proposed  Actions  to  the  NIH  Guidelines 
shall  be  published  in  the  Federal 
Register  at  least  15  days  before  the  R-^C 
meeting  (not  applicable  for  Expedited 
Review  single  patient  bumavgcoie 
transfer  experiments  considered  under 
Appendix  M-VI).  The  NIH  Director's 
decision,  at  his/her  discretion,  may  be 
published  in  the  Federal  Register  for  15 
days  of  comment  before  final  action  is 
taken.  The  NIH  Director's  final  decision, 
along  with  responses  to  public 
comments,  shall  be  published  in  the 
Federal  Register.  The  RAC  and 
Institutional  Biosafety  Committee  Chairs 
shall  be  notified  of  the  following 
decisions: 

Section  IV-C-l-b-{lHa).  Changing 
containment  levels  for  types  of 
experiments  that  are  specified  in  the 
NIH  Guidelines  when  a  Major  Action  is 
involved; 

Section  lV-C-l-b-{l)-(b).  Assigning 
containment  levels  for  types  of 
ex{>eriments  that  are  not  expUcitly 
considered  in  the  NIH  Guidehnes  when 
a  Major  Action  is  involved; 

Section  IV-C-l-b-{l)-(c). 
Promulgating  and  amending  a  fist  of 
classes  of  recombinant  DNA  molecules 
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to  be  exempt  from  the  NIH  Guidelines 
because  they  consi  rt  entirely  of  DNA 
segments  from  species  that  exchange 
DNA  by  knowrn  physiological  processes 
or  otherwise  do  no|[  present  a  significant 
risk  to  health  or  th#  environment; 

Section  rV-C-l-JHlHd).  Permitting 
experiments  specif  ed  by  Section  III-A; 

Section  IV-C-l-b-(lHe).  Certifying 
new  host-vector  syi  items  with  the 
exception  of  minor  modifications  of 
already  certified  systems  (the  standards 
and  procedures  for  certification  are 
described  in  Appeiidix  I-II).  Minor 
modifications  cons  itute  (e.g.,  those  of 
minimal  or  no  cons  equence  to  the 
properties  relevant  to  containment);  and 

Section  IV-C-l-]>-(lHO-  Adopting 
other  changes  in  thi  i  NIH  Guidelines. 

Section  IV-C-l-b-<  2).  Minor  Actions 


NIH/ORDA  shall 


carry  out  certain 


functions  as  delegated  to  it  by  the  NIH 
Director  (see  Sectioi  IV-C-3).  Minor 
Actions  (as  determi  ned  by  NIH/ORDA 
in  consultation  witli  the  RAG  Chair  and 
one  or  more  RAG  members,  as 
necessary)  wall  be  t  ansmitted  to  the 
R.\G  and  Institutior  al  Biosafety 
Committee  Chairs: 

Section  IV-C-l-t-(2)-(a).  Reviewing 
and  approving  certa  in  experiments 
involving  the  delibe  rate  transfer  of 
recombinant  DNA  o  r  DNA  or  RNA 
derived  from  recom  )inant  DNA  into  one 
or  more  human  sub  ects  that  qualify  for 
the  Accelerated  Rev  lew  process  (see  ' 
Section  III-B-2); 

Section  IV-C-l-b-{2)-{b).  Reviewing 
and  approving  mine  r  changes  to  human 
gene  transfer  protoc  )ls  under  Section 
III-A-2  and  III-B-2 

Section  lV-G-l-t-{2)-(c).  Changing 
containmeat  levels  1  or  experiments  that 
are  specified  in  Section  III; 

Section  IV-G-l-b-(2)-(d).  Assigning 
containment  levels  I  or  experiments  not 
exphcitly  considere  1  in  the  NIH 
Guiuelines;  and 

Section  IV-C-l-b  -(2)-(e).  Revising 
the  Classification  of  Etiologic  Agents  for 
the  purpose  of  these  NIH  Guidelines 
(see  Section  V-A). 

Section  IV-G-l-b  -(2)-(0.  Interpreting 
the  NIH  Guidelines  :  or  experiments  to 
which  the  NIH  Guid  jlines  do  not  " 

specifically  assign  edutainment  levels; 

Section  IV-C-l-b  ■(2)-(g).  Setting 
containment  under  J  ections  III-C-1-d 
and  m-C-2-  b; 

Section  IV-C-l-b -(2Hh).  Approving 
minor  modifications  of  already  certified 
host-vector  systems  I  the  standards  and 
procedures  for  such  nodifications  are 
described  in  Appenc  ix  I-II); 

Section  IV-C-l-b-  (2)-(i). 
Decertifying  already  certified  host- 
vector  systems; 


IMI 


SecUon  IV-C-l-b-(2)-{j).  Adding  new 
entries  to  the  list  of  molecules  toxic  for 
vertebrates  (see  Appendix  F);  and 

SecUon  IV-C-l-b-(2)-(k).  Determining 
appropriate  containment  conditions  for 
experiments  according  to  case 
precedents  developed  under  Section  FV- 
C-l-b-(2)-(c). 

SecUon  IV-C-l-b-(3).  The  NIH 
Director  shall  conduct,  support,  and 
assist  training  programs  in  laboratory 
safety  for  InsUtuUonal  Biosafety 
Committee  members,  Biological  Safety 
Officers,  Principal  InvesUgators,  and 
laboratory  staff. 

Section  IV-C-2.  Recombinant  DNA 
Advisory  Committee  (RAG) 

The  RAG  is  responsible  for  carrying 
out  specified  functions  cited  below  as 
well  as  others  assigned  under  its  charter 
or  by  the  DHHS  Secretary,  the  DHHS 
Assistant  Secretary  for  Health,  and  the 
NIH  Director.  The  RAG  consists  of  25 
members  including  the  Chair,  appointed 
by  the  DHHS  Secretary  or  his/her 
designee,  at  least  fourteen  of  whom  are 
selected  from  authorities  knowledgeable 
in  the  fields  of  molecular  geneUcs, 
molecular  biology,  recombinant  DNA 
research,  or  other  scientific  fields.  At 
least  six  members  of  the  RAG  shall  be 
persons  knowledgeable  in  applicable 
law,  standards  of  professional  conduct 
and  practice,  public  atUtudes,  the 
environment,  public  health, 
occupational  health,  or  related  fields. 
Representatives  from  Federal  agencies 
shall  serve  as  non-voting  members. 
Nominations  for  the  RAG  may  be 
submitted  to  the  Office  of  Recombinant 
DNA  Activities,  NaUonal  Institutes  of 
Health,  Building  31,  Room  4B11, 
Bethesda,  Maryland  20892,  (301)  496- 
9838. 

All  meetings  of  the  RAG  shall  be 
announced  in  the  Federal  Register, 
including  tentative  agenda  items,  15 
days  before  the  meeting.  Final  agendas, 
if  modified,  shall  be  available  at  least  72 
hours  before  the  meeting.  No  item 
defined  as  a  Major  Action  imder  Section 
rV-G-l-b-(l)  may  be  added  to  an  agenda 
following  Federal  Register  publication. 

The  RAG  shall  be  responsible  for 
advising  the  NIH  Director  on  the  actions 
listed  in  Sections  IV-C-l-b-d). 

Section  IV-C-3.  Office  of  Recombinant 
DNA  Activities  (ORDA) 

ORDA  shall  serve  as  a  focal  point  for 
information  on  recombinant  DNA 
activities  and  provide  advice  to  all 
within  and  outside  NIH  including 
institutions.  Biological  Safety  Officers, 
Principal  Investigators,  Federal 
agencies,  state  and  local  governments, 
and  institutions  in  the  private  sector. 
ORDA  shall  carry  out  such  other 
functions  as  may  be  delegated  to  it  by 


the  NIH  Director,  including  those 
authorities  described  in  Section  IV-C-1- 
b-(2).  ORDA's  responsibilities  include, 
but  are  not  limited  to  the  following: 
Section  rV-C-3-a.  Reviewing  and 
approving  experiments  in  conjunction 
with  ad  hoc  experts  involving  the 
cloning  of  genes  encoding  for  toxin 
molecules  that  are  lethal  for  vertebrates 
at  an  LDjo  <100  nanograms  per  kilogram 
body  weight  in  organisms  other  than 
Escherichia  coli  K-12  (see  Section  III-B- 
1  and  Appendices  F-I  and  F-II); 

Section  IV-C-3-b.  Reviewing  and 
approving  certain  experiments 
involving  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects,  in  consultation 
with  the  RAG  Chair  and  one  or  more 
RAG  members,  as  necessary,  that  qualify 
for  the  Accelerated  Review  process  (see 
Section  IIl-B-2); 

Section  IV-C-3-c.  Reviewing  and 
approving  minor  changes  to  human 
gene  transfer  protocols  approved  under 
Sections  III-A-2  and  III-B-2,  in 
consultation  wath  the  RAG  Chair  and 
one  or  more  RAG  members,  as 
necessary; 

Section  IV-G-3-d.  Reviewing  and 
approving  the  membership  of  an 
institution's  Institutional  Biosafety 
Conunittee,  and  where  it  finds  the 
Institutional  Biosafety  Committee  meets 
the  requirements  set  forth  in  Section  IV- 
B-2  will  give  its  approval  to  the 
Institutional  Biosafety  Committee 
membership; 

Section  IV-C-3-e.  Publishing  in  the 
Federal  Register: 

Section  IV-C-3-e-(l).      • 
Announcements  of  RAG  meetings  and 
agendas  at  least  15  days  in  advance 
(NOTE— If  the  agenda  for  a  RAG 
meeting  is  modified,  ORDA  shall  make 
the  revised  agenda  available  to  anyone 
upon  request  at  least  72  hours  in 
advance  of  the  meeting); 

Section  IV-G-3-e-(2).  Proposed 
Major  Actions  to  the  NIH  Guidelines 
(see  Section  IV-C-l-b-(l))  at  least  15 
days  prior  to  the  RAG  meeting; 

Section  IV-G-3-f.  Serve  as  the  focal 
point  for  data  management  of  NIH- 
approved  human  gene  tiansfer  protocols 
approved  under  Sections  III-A-2  and 
III-B-2  and  registered  with  NIH/ORDA 
as  required  under  Section  lII-C-7; 
Section  IV-G-3-g.  Serve  as  the 
executive  secretary  of  the  RAG;  and 

Section  IV-C-3-h.  Maintain  a  list  of 
Major  and  Minor  Actions  approved 
under  Section  III-A-2  and  III-B-3  and 
a  hst  of  experiments  registered  with 
NIH/ORDA  as  described  in  SecUon  III- 
G-7. 

Section  IV-C-4.  Other  NIH 
Components 


Other  NIH  component?  shall  be 
responsible  for  certifying  maximum 
containment  (BL4)  facilities,  inspecting 
them  periodically,  and  inspecting  other 
recombinant  DNA  facilities  as  deemed 
necessary. 

Section  IV-D.  Compliance  with  the  NIH 
Guidelines 

As  a  condition  for  NIH  funding  of 
recombinant  DNA  research,  institutions 
shall  ensure  that  such  research 
conducted  at  or  sponsored  by  the 
institution,  irrespective  of  the  source  of 
funding,  shall  comply  with  the  NIH 
Guidelines.  The  policies  on 
noncompliance  are  as  follows: 

All  NlH-funded  projects  involving 
recombinant  DNA  techniques  must 
comply  with  the  NIH  Guidelines.  Non- 
compliance may  result  in:  (i) 
suspension,  limitation,  or  termination  of 
financial  assistance  for  such  projects 
and  of  NIH  funds  for  other  recombinant 
DNA  research  at  the  institution,  or  (ii) 
a  requirement  for  prior  NIH  approval  of 
any  or  all  recombinant  DNA  projects  al 
the  institution. 

All  non-NIH  funded  projects 
involving  recombinant  DNA  techniques 
conducted  at  or  sponsored  by  an 
institution  that  receives  NIH  funds  for 
projects  involving  such  techniques  must 
comply  with  the  NIH  Guidelines. 
Noncompliance  may  result  in:  (i) 
suspension,  limitation,  or  termination  of 
NIH  funds  for  recombinant  DNA 
research  at  the  institution,  or  (ii)  a 
requirement  for  prior  NIH  approval  of 
any  or  all  recombinant  DNA  projects  at 
the  institution. 

Information  concerning 
noncompliance  with  the  NIH  Guidelines 
may  be  brought  forward  by  any  person. 
It  should  be  delivered  to  both  NIH/ 
ORDA  and  the  relevant  institution.  The 
institution,  generally  through  the 
Institutional  Biosafety  Committee,  shall 
take  appropriate  action.  The  institution 
shall  forward  a  complete  report  of  the 
incident  recommending  any  further 
action  to  the  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health,  Building  31.  Room  4B11, 
Bethesda,  Maryland  20892,  (301)  496- 
9838. 

In  cases  where  NIH  proposes  to 
suspend,  limit,  or  terminate  financial 
assistance  because  of  noncompliance 
with  the  NIH  Guidelines,  applicable 
DHHS  and  Public  Heahh  Service 
procedures  shall  govern. 

Section  FV-E.  Voluntary  Compliance 

Section  IV-E-1.  Basic  Policy 

Individuals,  corporations,  and 
institutions  not  otherwise  covered  by 
the  NIH  Guidelines  are  encouraged  to 
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Olher  NIH  component?  shall  be 
responsible  for  certifying  maximum 
containment  (BL4)  facilities,  inspecting 
them  periodically,  and  inspecting  other 
recombinant  DNA  facilities  as  deemed 
necessary. 

Section  IV-D.  Compliance  with  the  NIH 
Guidelines 

As  a  condition  for  NIH  funding  of 
recombinant  DNA  research,  institutions 
shall  ensure  that  such  research 
conducted  at  or  sponsored  by  the 
institution,  irrespective  of  the  source  of 
funding,  shall  comply  with  the  NIH 
Guidelines.  The  policies  on 
noncompliance  are  as  follows; 

All  NlH-funded  projects  involving 
recombinant  DNA  techniques  must 
comply  with  the  NIH  Guidelines.  Non- 
compliance may  result  in:  |i) 
suspension,  limitation,  or  termination  of 
financial  assistance  for  such  projects 
and  of  NIH  funds  for  other  recombinant 
DNA  research  at  the  institution,  or  (ii) 
a  requirement  for  prior  NIH  approval  of 
any  or  all  recombinant  DNA  projects  at 
the  institution. 

All  non-NIH  funded  projects 
involving  recombinant  DNA  techniques 
conducted  at  or  sponsored  by  an 
institution  that  receives  NIH  funds  for 
projects  involving  such  techniques  must 
comply  with  the  NIH  Guidelines. 
Noncompliance  may  result  in:  (i) 
suspension,  limitation,  or  termination  of 
NIH  funds  for  recombinant  DNA 
research  at  the  institution,  or  (ii)  a 
requirement  for  prior  NIH  approval  of 
any  or  all  recombinant  DNA  projects  at 
the  institution. 

Information  concerning 
noncompliance  with  the  NIH  Guidelines 
may  be  brought  forward  by  any  person. 
It  should  be  delivered  to  both  NIH/ 
ORDA  and  the  relevant  institution.  The 
institution,  generally  through  the 
Institutional  Biosafety  Committee,  shall 
take  appropriate  action.  The  institution 
shall  forward  a  complete  report  of  the 
incident  recommending  any  further 
action  to  the  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health,  Building  31,  Room  4B11, 
Bethesda,  Maryland  20892,  (301)  496- 
9838. 

In  cases  where  NIH  proposes  to 
suspend,  limit,  or  terminate  financial 
assistance  because  of  noncompliance 
with  the  NIH  Guidelines,  applicable 
DHHS  and  Public  Heahh  Service 
procedures  shall  govern. 

Section  FV-E.  Voluntary  Compliance 

Section  IV-E-1.  Basic  Policy 

Individuals,  corporations,  and 
institutions  not  otherwise  covered  by 
the  NIH  Guidelines  are  encouraged  to 


do  so  by  follov«ng  the  standards  and 
procedures  set  forth  in  Sections  1 
through  rV.  In  order  to  si.mplify 
discussion,  references  hereafter  to 
"institutions"  are  intended  to 
encompass  corporations  and  individuals 
who  have  no  organizational  affiliation. 
For  purposes  of  complying  with  the  NIH 
Guidelines,  an  individual  intending  to 
carry  out  research  involving 
recombinant  DNA  is  encouraged  to 
affiliate  with  an  institution  that  has  an 
Institutional  Biosafety  Committee 
approved  Jinder  the  NIH  GuideHnes. 

Since  commercial  organizations  have 
special  concerns,  such  as  protection  of 
proprietary  data,  some  modiHcations 
and  explanations  of  the  procedures  are 
provided  in  Sections  lV-E-2  through 
IV-E-5-b  in  order  to  address  these 
concerns. 

Section  IV-E-2.  Institutional  Biosafety 
Committee  Approval 

It  should  be  emphasized  that 
employment  of  an  Institutional 
Biosafety  Committee  member  solely  for 
purposes  of  membership  on  the 
Institutional  Biosafety  Committee  does 
not  itself  make  the  member  an 
institutionally  affiliated  member.  Except 
for  the  unaffiliated  members,  a  member 
of  an  Institutional  Biosafety  Committee 
for  an  institution  not  otherwise  covered 
by  the  NIH  Guidelines  may  participate 
in  the  review  and  approval  of  a  project 
in  which  the  member  has  a  direct 
financial  interest  so  long  as  the  member 
has  not  been,  and  does  not  expect  to  be, 
engaged  in  the  project.  Section  I\'-B-2- 
a-(4)  is  modified  to  that  exient  for 
purposes  of  these  institutions. 

Section  IV-E-3.  Certification  of  Host- 
Vector  Systems 

A  host-vector  system  may  be 
proposed  for  certification  by  the  NIH 
Director  in  accordance  with  the 
procedures  set  forth  in  Appendix  MI.  In 
order  to  ensure  protection  for 
proprietary  data,  any  public  notice 
regarding  a  host-vector  system  which  is 
designated  by  the  institution  as 
proprietary  under  Section  IV-E-5-a  will 
be  issued  only  after  consultation  with 
the  institution  as  to  the  content  of  the 
notice. 

Section  IV-E-4.  Requests  for. 
Exemptions  and  Approvals 

Requests  for  exemptions  or  other 
approvals  as  required  by  the  NIH 
Guidelines  should  be  submitted  based 
on  the  procedures  set  forth  in  Sections 
I  through  rV.  In  order  to  ensure 
protection  for  proprietary  data,  any 
public  notice  regarding  a  request  for  an 
exemption  or  other  approval  which  is 
designated  by  the  institution  as 


proprietary  under  Section  IV-E-5-a  will 
be  issued  only  after  consultation  with 
the  institution  as  to  the  content  of  the 
notice. 

Section  lV-E-5.  Protection  of 
Proprietary'  Data 

Section  lV-E-5-a.  General 

In  general,  the  Freedom  of 
Information  Act  requires  Federal 
agencies  to  make  their  records  available 
to  the  public  upon  request.  However, 
this  requirement  does  not  apply  to, 
among  other  things,  "trade  secrets  and 
commercial  or  financial  information 
that  is  obtained  from  a  person  and  that 
is  privileged  or  confidential.'*  Under  18 
U.S.C.  1905,  it  is  a  criminal  offense  for 
an  officer  or  employee  of  the  U.S.  or  any 
Federal  department  or  agency  to 
publish,  divulge,  disclose,  or  make 
known  "in  any  manner  or  to  any  eMe.il 
not  authorized  by  law  any  information 
coming  to  him  in  the  course  of  his 
employment  or  official  duties  or  by 
reason  of  any  exiimination  or 
investigation  made  by,  or  return,  report 
or  record  made  to  or  filed  with,  such 
department  or  agency  or  officer  or 
employee  thereof,  which  information 
concerns  or  relates  to  the  trade  secrets, 
(or)  processes — of  any  person,  firm, 
partnership,  corporation,  or 
association."  This  provision  applies  to 
all  employees  of  the  Federal 
Government,  including  special 
Government  employees.  Members  of  the 
RAG  are  "special  Government 
employees." 

In  submitting  to  NIH  for  purposes  of 
voluntary  compliance  with  the  NIH 
Guidelines,  an  institution  may  designate 
those  items  of  information  which  the 
institution  believes  constitute  trade 
secrets,  privileged,  confidential, 
commercial,  or  financial  information  H 
NIH  receives  a  request  under  the 
Freedom  of  Information  Act  for 
information  so  designated,  NIH  will 
promptly  contact  the  Institution  to 
secure  its  views  as  to  whether  the 
information  (or  sdme  portion)  should  be 
released.  If  the  NIH  decides  to  release 
this  information  (or  some  portion)  m 
response  to  a  Freedom  of  Information 
request  or  otherwise,  the  institution  will 
be  advised;  and  the  actual  release  will 
not  be  made  until  the  expiration  of  15 
days  after  the  institution  is  so  advised 
except  to  the  extent  that  earlier  release 
in  the  judgment  of  the  NIH  Director  is 
necessary  to  protect  against  an 
imminent  hazard  to  the  public  or  the 
environment. 
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Section  IV-E-5-b.  Pr^ubmission 
Review 

Any  institution  not  (otherwise  covered 
by  the  NIH  Guideline!,  which  is 
considering  8ubmissi<in  of  data  or 
information  voluntarily  to  NIH,  may 
request  presubmissio^  review  of  the 
records  involved  to  determine  if  NIH 
will  make  all  or  part  of  the  records 
available  upon  requeat  under  the 
Freedom  of  Informatiin  Act. 

A  request  for  presubmission  review 
should  be  submitted  tb  NIH/ORDA 
along  with  the  records  involved  to  the 
Office  of  Recombinanj  DNA  Activities, 
National  Institutes  of  Health,  Building 
31.  Room  4B11,  Bethefeda,  Maryland 
20892,  (301)  496-983f  These  records 
shall  be  clearly  marked  as  being  the 
property  of  the  institution  on  loan  to 
NIH  solely  for  the  pu.'tjose  of  making  a 
determination  under  me  Freedom  of 
Information  Act.  NIhAdRDA  will  seek  a 
determination  from  the  responsible 
official  under  DHHS  regulations  (45 
Code  of  Federal  Regulations.  Part  5)  as 
to  whether  the  records  involved,  (or 
some  portion)  will  be  made  available  to 
members  of  the  publiq  under  the 
Freedom  of  Information  Act.  Pending 
such  a  determination,  ithe  records  will 
be  kept  separate  from  NiH/ORDA  files, 
will  be  considered  rec  ards  of  the 
institution  and  not  Nt  i/ORDA,  and  will 
not  be  received  as  pari  of  NIH/ORDA 
files.  No  copies  will  b  (  made  of  such 
records. 

NIH/ORDA  will  inf(  irm  the  institution 
of  the  DHHS  Freedom  of  Information 
Officer's  determinatioi  and  follow  the 
institution's  instructions  as  to  whether 
some  or  all  of  the  reco  rds  involved  are 
to  be  returned  to  the  ii  istitution  or  to 
become  a  part  of  NIH/ORDA  files.  If  the 
institution  instructs  NIH/ORDA  to 
return  the  records,  no  copies  or 
summaries  of  the  records  will  be  made 
or  retained  by  DHHS,  NIH,  or  ORDA. 
The  DHHS  Freedom  oj 
Officers  determinatioi 
that  official's  judgmenj 
determination  as  to  w1 
involved  (or  some  portion)  would  be 
exempt  from  disclosuija  under  the 
'='reedom  of  Informatii 
time  of  the  determinal 
were  in  NIH/ORDA  fi! 
was  received  for  such 
Freedom  of  Informatii 


'  Information 
.  will  represent 
:  at  the  time  of  the 

kether  the  records 


Act  if  at  the 
(on  the  records 
es  and  a  request 
files  under  the 

Act. 


Section  V.  Footnotes  ahd  References  of 
Sections  I  Through  IV 

Section  V-A.  The  oiiginal  reference  to 
organisms  as  Class  1,  2,  3,  4,  or  5  refers 
tcJlhe  classification  in  {the  publication 
Classification  of  Etioldgic  Agents  on  the 
Basis  of  Hazard,  4th  E(  ition.  July  1974, 
U.S.  Department  of  Health,  Education. 


and  Welfare,  Public  Health  Services, 
Centers  for  Disease  Control  and 
Prevention,  Office  of  Biosafety,  Atlanta. 
Georgia  30333.  The  NIH  Director,  with 
advice  of  the  RAC,  may  revise  the 
classification  for  the  purposes  of  the 
NIH  Guidelines  (see  Section  IV-C-l-b- 
(2)-(e)).  The  revised  list  of  organisms  in 
each  class  is  reprinted  in  Appendix  B. 

Section  V-B.  Section  III  aescribes  a 
number  of  places  where  judgments  are 
to  be  made.  In  all  these  cases,  the 
Principal  Investigator  shall  make  the 
judgment  on  these  matters  as  part  of  his/ 
her  responsibility  to  "make  the  initial 
determination  of  the  required  levels  of 
physical  an^  biological  containment  in 
accordance  with  the  NIH  Guidelines" 
(see  Section  IV-B-4-c-(l)).  For  cases 
falling  under  Sections  III-A  through  III- 
D,  this  judgment  is  to  be  reviewed  and 
approved  by  the  Institutional  Biosafety 
Committee  as  part  of  its  responsibility  to 
make  an  "independent  assessment  of 
the  containment  levels  required  by  the 
NIH  Guidelines  for  the  proposed 
research"  (see  Section  IV-B-2-b-(l)). 
The  Institutional  Biosafety  Committee 
may  refer  specific  cases  to  NIH/ORDA 
as  part  of  NIH/ORDA's  functions  to 
"provide  advice  to  all  within  and 
outside  NIH"  (see  Section  IV-C-3). 
NIH/ORDA  may  request  advice  from  the 
RAC  as  part  of  the  RAC's  responsibility 
for  "interpreting  the  NIH  Guidelines  for 
experiments  to  which  the  NIH 
Guidelines  do  not  specifically  assign 
containment  levels"  (see  Section  IV-C- 
l-b-(2)-(n). 

Section  V-C.  Laboratory  Safety  at  the 
Centers  for  Disease  Control,  September 
1974.  U.S.  Department  of  Health, 
Education,  and  Welfare  Publication  No. 
CDC  75-8118. 

Section  V-D.  Classification  of 
Etiologic  Agents  on  the  Basis  of  Hazard, 
4th  Edition,  July  1974,  U.S.  Department 
of  Health.  Education,  and  Welfare, 
Public  Health  Service,  Centers  for 
Disease  Control.  Office  of  Biosafety, 
Atlanta.  Georgia  30333. 

Section  V-E.  National  Cancer  Institute 
Safety  Standards  for  Research  Involving 
Oncogenic  Viruses,  October  1974,  U.S. 
Department  of  Health.  Education,  and 
Welfare.  Publication  No.  (NIH)  75-790. 

Section  V-F.  National  Institutes  of 
Health  Biohazards  Safety  Guide,  1974. 
U.S.  Department  of  Health,  Education, 
and  Welfare,  Public  Health  Service, 
NIH,  U.S.  Government  Printing  Office, 
Stock  No.  174(M)0383. 

Section  V-G.  A.  Hellman,  M.  N. 
Oxman,  and  R.  Pollack  (eds.).  1973. 
Biohazards  in  Biological  Research,  Cold 
Spring  Harbor  Laboratory,  Cold  Spring 
Harbor.  NY. 

Section  V-H.  Furr.  A.  K.,  Handbook  of 
Laboratory  Safety,  2nd  ed.  The 


Chemical  Rubber  Co..  Boca  Raton. 
Florida,  1990. 

Section  V-I.  American  Public  Health 
Association,  Bodily,  J.  L,,  General 
Administration  of  the  Laboratory,  6th 
ed.,  "Diagnostic  Procedures  for 
Bacterial,  Mycotic,  and  Parasitic 
Infections,"  New  York,  1981. 

Section  V-J.  H.  M.  Darlow,  Safety  in 
the  Microbiological  Laboratory,  in  J.  R. 
Norris  and  D.  W.  Robbins  (eds.), 
Methods  in  Microbiology,  Academic 
Press,  Inc,  New  York,  New  York.  1969. 
pp.  169-204. 

Section  V-K.  C.  M.  Collins,  E.  G. 
Hartley,  and  R.  Pilsworth,  The 
Prevention  of  Laboratory  Acquired 
Infection,  Public  Health  Laboratory 
Service,  Monograph  Series  No.  6. 1974. . 

Sectitm  V-L.  Cnatigny,  M.  A, 
"Protection  Against  Infection  in  the 
Microbiological  Laboratory:  Devices  and 
Procedures,"  in  W.W.  Umbreit  (ed.), 
Advances  in  Applied  Microbiology, 
Academic  Press,  New  York,  New  York, 
1961,3:131-192. 

Section  V-M.  Design  Criteria  for  Viral 
Oncology  Research  Facilities,  U.S. 
Department  of  Health,  Education,  and 
Welfare,  Public  Health  Service,  NIH. 
DHEW  PublicaUon  No.  (NIH)  75-891, 
1975. 

Section  V-N.  Kuehne.  R.  W.. 
Biological  Containment  Facility  for 
Studying  Infectious  Disease.  Appl. 
MicrobioL  26:239-243, 1973. 

Section  V-O.  Runkle,  R.  B..  and  G.  B. 
Phillips,  Microbial  Containment  Control 
Facilities,  Van  Nostrand  Reinhold.  New 
York,  1969. 

Section  V-P.  Chatigny,  M.  A.,  and  D. 
I.  dinger,  "Contamination  Control  in 
Aerobiology,"  in  R.  L.  Dimmick  and  A. 
B.  Akers  (eds.).  An  Introduction  to 
Experimental  Aerobiology,  John  Wiley  & 
Sons.  New  York.  1969.  pp.  194-263. 

Section  V-Q.  As  classified  in  the 
Third  Report  of  the  International 
Committee  on  Taxonomy  of  Viruses: 
Classification  and  Nomenclature  of 
Viruses.  R.  E.  F.  Matthews  (ed.), 
Intervirology  12  (129-296).  1979. 

Section  V-R.  A  U.S.  Department  of 
Agriculture  permit  is  required  for  the 
importation,  interstate  movement,  and 
release  into  the  environment  of  certain 
organisms  that  are  plant  or  animal 
pathogens,  whether  genetically 
engineered  or  not.  Permits  are  required 
for  veterinary  biologies  and  for  certain 
plants  or  microorganisms  derived 
through  genetic  engineering  using 
genetic  sequences  from  plant  pests 
(pathogens).  Specific  information  about 
regulated  organisms  and  procedures  for 
obtaining  a  permit  for  regulated 
organisms  may  be  obtained  from  the 
Director.  Biotechnology,  Biologies,  and 
Environmental  Protection.  Animal  and 


Plant  Health  Inspection  Service,  U.S. 
Department  of  Agricuhure,  6505 
Belcrest  Road,  Room  850,  Hyattsville, 
Maryland  20782.  (301)  436-7601. 

Section  V-S.  i.e..  the  total  of  all 
genomes  within  a  family  shall  not 
exceed  two-thirds  of  the  genome. 

Section  V-T.  All  activities,  including 
storage  of  variola  and  whitepox,  are 
restricted  to  the  single  national  facility 
(World  Health  Organization 
Collaborating  Center  for  Smallpox 
Research,  Centers  for  Disease  Control 
and  Prevention.  Atlanta,  Georgia). 

Section  V-U.  Human  studies  in  which 
the  induction  or  enhancement  of  an 
immune  response  to  a  vector-encoded 
microbial  immunogen  is  the  major  goal, 
such  an  immime  response  has  been 
demonstrated  in  model  systems,  and  the 
persistence  of  the  vector-encoded 
immunogen  is  not  expected,  are  not 
covered  under  Sections  III-A-2,  Ill-B- 
2,  or  III-B-3.  Such  studies  may  be 
initiated  without  RAC  review  and  NIH 
approval  if  approved  by  another  Federal 
agency. 

Section  V-V.  For  recombinant  DNA 
experiments  in  which  the  intent  is  to 
modify  stebly  the  genome  of  cells  of  one 
or  more  human  subjects  (see  Sections 
III-A-2.  III-B-2,  and  III-B-3). 

Section  V-W.  In  accordance  with 
accepted  scientific  and  regulatory 
practices  of  the  discipline  of  plant 
pathology,  an  exotic  plant  pathogen 
(e.g.,  virus,  bacteria,  or  fungus)  is  one 
that  is  unknown  to  occur  wdthin  the 
U.S.  (see  Section  V-R).  Determination  of 
whether  a  pathogen  has  a  potential  for 
serious  detrimental  impact  on  managed 
(agricuhural,  forest,  grassland)  or 
natural  ecosystems  should  be  made  by 
the  Principal  Investigator  and  the 
Institutional  Biosafety  Committee,  in 
consultation  with  scientists 
knowledgeable  of  plant  diseases,  crops, 
and  ecosystems  in  the  geographic  area 
of  the  research. 

Appendix  A.  Exemptions  Under  Section 
III-E-5 — Sublists  of  Natural  Exchangers 

Certain  specified  recombinant  DNA 
molecules  that  "consist  entirely  of  DNA 
segments  from  different  species  that 
exchange  DNA  by  known  physiological 
processes,  though  one  or  more  of  the 
segments  may  be  a  synthetic  equivalent 
are  exempt  from  these  NIH  GuideUnes        ^ 
(see  Section  III-E-5).  Institutional  ( 

Biosafety  Committee  registration  is  not 
required  for  these  exempt  experiments. 
A  list  of  such  exchangers  will  be 
prepared  and  periodically  revised  by  the    ^ 
NIH  Director  with  advice  from  the  RAC 
after  appropriate  notice  and  opportunity 
for  public  comment  (see  Section  IV-C- 
l-b-(l)-(c)).  See  Appendices  A-I 
through  A-VI  for  a  list  of  natural 
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Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  6505 
Belcrest  Road,  Room  850,  Hyattsville, 
Maryland  20782.  (301)  436-7601. 

Section  V-S.  i.e.,  the  total  of  all 
genomes  within  a  family  shall  not 
exceed  two-thirds  of  the  genome. 

Section  V-T.  All  activities,  including 
storage  of  variola  and  whitepox,  are 
restricted  to  the  single  national  facihty 
(World  Health  Organization 
Collaborating  Center  for  Smallpox 
Research,  Centers  for  Disease  Control 
and  Prevention,  Atlanta,  Georgia). 

Section  V-U.  Human  studies  in  which 
the  induction  or  enhancement  of  an 
immune  response  to  a  vector-encoded 
microbial  immunogen  is  the  major  goal, 
such  an  immune  response  has  been 
demonstrated  in  model  systems,  and  the 
persistence  of  the  vector-encoded 
immunogen  is  not  expected,  are  not 
covered  under  Sections  III-A-2,  III-B- 
2,  or  III-B-3.  Such  studies  may  be 
initiated  without  RAC  review  and  NIH 
approval  if  approved  by  another  Federal 
agency. 

Section  V-V.  For  recombinant  DNA 
experiments  in  which  the  intent  is  to 
modify  stebly  the  genome  of  cells  of  one 
or  more  human  subjects  (see  Sections 
IlI-A-2,  III-B-2.  and  IIl-B-3). 

Section  V-\V.  In  accordance  with 
accepted  scientific  and  regulatory 
practices  of  the  discipline  of  plant 
pathology,  an  exotic  plant  pathogen 
(e.g.,  virus,  bacteria,  or  fungus)  is  one 
that  is  unknown  to  occur  wathin  the 
U.S.  (see  Section  V-R).  Determination  of 
whether  a  pathogen  has  a  potential  for 
serious  detrimental  impact  on  managed 
(agricuhural,  forest,  grassland)  or 
natural  ecosystems  should  be  made  by 
the  Principal  Investigator  and  the 
Institutional  Biosafety  Committee,  in 
consultation  with  scientists 
knowledgeable  of  plant  diseases,  crops, 
and  ecosystems  in  the  geographic  area 
of  the  research. 

Appendix  A.  Exemptions  Under  Section 
III-E-5 — Sublists  of  Natural  Exchangers 

Certain  specified  recombinant  DNA 
molecules  that  "consist  entirely  of  DNA 
segments  from  different  species  that 
exchange  DNA  by  known  physiological 
processes,  though  one  or  more  of  the 
segments  may  be  a  synthetic  equivalent 
are  exempt  from  these  NIH  GuideUnes 
(see  Section  III-E-5).  Institutional 
Biosafety  Committee  registration  is  not 
required  for  these  exempt  experiments. 
A  list  of  such  exchangers  will  be 
prepared  and  periodically  revised  by  the 
NIH  Director  with  advice  from  the  RAC 
after  appropriate  notice  and  opportunity 
for  public  comment  (see  Section  IV-C- 
l-b-(l)-{c)).  See  Appendices  A-I 
through  A-VI  for  a  Ust  of  natural 


exchangers  that  are  exempt  from  the 
NIH  Guidelines."  Section  III-E-5 
describes  recombinant  DNA  molecules 
that  are:  (1)  composed  entirely  of  DNA 
segments  from  one  or  more  of  the 
organisms  within  a  subhst,  and  (2)  to  be 
propagated  in  any  of  the  organisms 
within  a  sublist  (see  Classification  of 
Sergey's  Manual  of  Determinative 
Bacteriology;  8th  edition,  R.  E. 
Buchanan  and  N.  E.  Gibbons,  editors, 
Williams  and  Wilkins  Company; 
Bahimore,  Maryland  1984).  Although 
these  experiments  are  exempt,  it  is 
recommended  that  they  be  performed  at 
the  appropriate  biosafety  level  for  the 
host  or  recombinant  organism  (see 
Biosafety  in  Microbiological  and 
Biomedical  Laboratories,  3rd  edition. 
May  1993,  U.S.  DHHS,  Public  Health 
Service.  Centers  for  Disease  Control, 
Atlanta,  Georgia,  and  NIH  Office  of 
Biosafety,  Bethesda,  Maryland). 

Appendix  A-I.  Sublist  A 

Genus  Escherichia 

Genus  Shigella 

Genus  Salmonella — including  Arizona 

Genus  Enterobacter 

Genus  Citrobacter — including  Levinea 

Genus  Klebsiella — including  oxytoca 

Genus  Erwinia 

Pseudomonas  aeruginosa,  Pseudomonas 
putida,  Pseudomonas  fluorescens, 
and  Pseudomonas  mendocina 

Serratia  marcescens 

Yersinia  enterocolitica 

Appendix  A-II.  Sublist  B 

Bacillus  subtilis 
Bacillus  licheniformis 
Bacillus  pumilus 
Bacillus  globigii 
Bacillus  niger 
Bacillus  nato 

Bacillus  amyloliquefaciens 
Bacillus  atenimus 

Appendix  A-III.  Sublist  C 

Streptomyces  aureofaciens 
Streptomyces  rimosus 
Streptomyces  coelicolor 

Appendix  A-IV.  Sublist  D 

Streptomyces  griseus 
Streptomyces  cyaneus 
Streptomyces  venezuelae 

Appendix  A-V.  Sublist  E 

One  way  transfer  of  Streptococcus 
mutans  or  Streptococcus  lactis  DNA 
into  Streptococcus  sanguis 

Appendix  A-VI.  Sublist  F 

Streptococcus  sanguis 
Streptococcus  pneumoniae 
Streptococcus  faecalis 
Streptococcus  pyogenes 
Streptococcus  mutans 


Appendix  B.  Classification  of  Etiologic 
Agents  and  Oncogenic  Viruses  on  the 
Basis  of  Hazard  (See  Appendix  B-Vl- 
A). 

Appendix  B-I.  Class  1  Agents 

All  bacterial,  parasitic,  fungal,  viral, 
rickettsial,  and  chlamydial  agents  not 
included  in  higiher  classes  shall  be 
considered  Qass  1  agents. 

Appendix  B-II.  Class  2  Agents 

Appendix  B-II-A.  Class  2  Bacterial 
Agents 

Acinetobader  calcoaceticus 

Actinobacillus — all  species 

Aeromonas  hydrophila 

Amycolata  autotrophica 

Arizona  hinshawii — all  serotypes 

Bacillus  anthracis 

Bordetella — all  species 

Borrelia  recurrentis,  B.  vincenti 

Campylobacter  fetus 

Campylobacter  jejuni 

Chlamydia  psittaci 

Chlamydia  trachomatis 

Clostridium  botulinum,  CI.  chauvoei,  CI 

haemolyticum,  Cl.  histolyticum,  CI. 

nox'yn,  Cl. 
septicum,  Cl.  tetani 
Corynebacterium  diphtheriae,  C.  equi, 

C.  haemolyticum,  C. 

pseudotuberculosis.  C. 
pyogenes,  C.  renale 
Dermatophilus  congolensis 
Edwardsiella  tarda 
Erysipelothrix  insidiosa 
Escherichia  coli — all  enteropathogenic, 

enterotoxigenic,  enteroinvasive  and 

strains 
bearing  Kl  antigen 
Haemophilus  ducreyi,  H.  influenzae 
Klebsiella — all  species  except  oxj-toca 
Legionella  pneumophila 
Leptospira  interrogans — all  serotj^es 
Listeria — all  species 
Moraxella — all  species 
Mycobacteria — all  species  except  those 

listed  in  Class  3 
Mycobacterium  avium 
Mycoplasma — all  species  except 

Mycoplasma  mycoides  and 

Mycoplasma  agalactiae,  which  are  in 

Class  5 
Neisseria  gonorrhoea,  N.  meningitides 
Nocardia  asteroides,  N.  brasiliensis,  N 

otitidiscaviamm,  N.  transvalensis 
Pasteurella — all  species  except  those 

listed  in  Class  3 
Rhodococcus  equi 
Salmonella — all  species  and  all 

serotypes 
Shigella-all  species  and  all  serofjpes. 
Sphaerophorus  necrophorus 
Staphylococcus  aureus 
Streptobacillus  moniliformis 
Streptococcus  pneumoniae,  S.  pyogenes 
Treponema  carateum,  T.  pallidum,  and 

T.  pertenue 
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Vibrio  cbolerae,  V.  pc 
Yersinia  entemcolitic 


^emolyticus 


2  Viral, 
Agents 

types 


r  ises 


Appendix  B-II-B.  Class  2  Fungal  Agents 

Blastomyces  dermatittdis 
Cryptococcus  neofonnans 
Paracoccidioides  braz  liensis 

Appendix  B-U-C.  Clast ;  2  Parasitic 
Agents 

Endamoeba  histolytia  i 
Leishmania  sp. 
Naegleria  gruberi 
Schistosoma  mansoni 
Toxocara  canis 
Toxoplasma  gondii 
Trichinella  spiralis 
Trypanosoma  cruzi 

Appendix  B-II-D.  Clat  s 
Rickettsial,  and  Chlair  ydial 

Adenoviruses — human — all 
Cache  Valley  virus 
Corona  viruses 
Coxsackie  A  and  B  vi 
Cytomegaloviruses 
Echoviruses — all  types 
Encephalomyocarditi 
Flanders  virus 
Hart  Park  virus 
Hepatitis  viruses — ass^i 

material 
Herpesviruses— excepi 

simiae  (Monkey  B  v 

Class  4 
Influenza  viruses — all 

PR8/34.  which  is  in 
Langat  virus 
Lymphogranuloma 
Measles  virus 
Mumps  virus 
Parainfluenza  virus — ^ 

Parainfluenza  virus 

which  is  in  Class  1 
Pdlioviruses  — all  type^ 

attenuated 
Poxviruses — all  types 

Smallpox,  and  Whit 

Class  5  and  Monkey 

depending  on  exper^ent 

3  or  Class  4 
Rabies  virus — all  straiils 

street  virus  which  sqould 

in  Class  3 
Reovinises — all  tj'pes 
Respiratory  syncytial  \4irus 
Rhinoviruses — all  typ 
Rubella  virus 
Simian  viruses — all  ty 

Herpesvirus  simiae 

and  Maihurg  virus 

4 
Sindbis  virus 
Tensaw  virus 
Turlock  virus 
Vaccinia  virus 
Varicella  virus 
Vesicular  stomatitis 

B-VI-B) 


IMI 


s  virus  (EMC) 


ated  antigen 


Herpesvirus 
irus)  which  is  in 

ypes  except  A/ 
mass  1 


vei  ereum  agent 


1  types  except 
,  SF4  strain, 

,  wild  and 

( xcept  Alastrim. 
( ipox  which  are 
pox  which 

s  is  in  Class 

except  Rabies 
be  classified 


3C5 


»es  except 
( vlonkey  B  virus) 
w  hich  are  in  Class 


VT  us  (see  Appendix 


Vole  rickettsia 

Yellow  fever  virus,  17D  vaccine  strain 

Appendix  B-U-E.  Class  2  Oncogenic 
Viruses  (See  Appendix  B-VI-C) 

Appendix  B-II-E-l.  Low-Risk  Oncogenic 
Viruses 

Adenovirus  7-Sinuan  virus  40  (Ad7- 

SV40) 
Adenovirus 
Avian  leukosis  virus 
Bovine  leukemia  virus 
Bovine  papilloma  virus" 
Chick-embr>'o-lethal  orphan  (CELO) 

virus  or  fowl  adenovirus  1 
Dog  sarcoma  virus 
Guinea  pig  herpes  virus 
Lucke  (Frog)  virus 
Hamster  leukemia  virus 
Marek's  disease  virus 
Mason-Pfizer  monkey  virus 
Mouse  mammary  tumor  virus 
Murine  leukemia  virus 
Murine  sarcoma  virus 
Polyoma  virus 
Rat  leukemia  virus 
Rous  sarcoma  virus 
Shope  fibroma  \'irus 
Shope  papilloma  virus 
Simian  virus  40  (SV— 40) 

Appendix  B-lI-E-2.  Moderate-Risk 
Oncogenic  Viruses 

Adenovirus  2-Simian  virus  40  (Ad2- 

SV40) 
Epstein-Barr  virus  (EBV) 
Feline  leukemia  virus  (FeLV) 
Feline  sarcoma  virus  (FeSV) 
Gibbon  leukemia  virus  (GaLV) 
Herpesvirus  (HV)  ateles 
Herpesvirus  (HV)  saimiri 
Simian  sarcoma  virus  (SSV)-1 
Yaba 

Appendix  B-III.  Class  3  Agents 

Appendix  B-III-A.  Class  3  Bacterial 
Agents 

Bartonella — all  species 
Brucella — all  species 
Francisella  tularensis 
Mycobacterium  bovis,  M.  tuberculosis 
Pasieurella  multocide  type — "buffalo" 

and  other  foreign  virulent  strains  (see 

Appendix  B-VI-B) 
Pseudomonas  mallei  (see  Appendix  B- 

VI-B) 
Pseudomonas  pseudomallei  (see 

Appendix  B-VI-B) 
Yersinia  pestis 

Appendix  B-III-B.  Class  3  Fungal 
Agents 

Coccidioides  immitis 
Histoplasma  capsulatum 
Histoplasma  capsulatum  var.  duboisii 

Appendix  B-IU-C.  Class  3  Parasitic 
Agents 

None 


Appendix  B-IU-D.  Class  3  Viral. 
Rickettsial,  and  Chlamydia!  Agents 

Monkey  pox  virus — when  used  in  vitro 
(see  Appendix  B-VI-D) 

Arboviruses — all  strains  except  those  in 
Class  2  and  4.  (Arboviruses 
indigenous  to  the  United  States  are  in 
Class  3  except  those  listed  in  Class  2. 
West  Nile  and  Semliki  Forest  viruses 
may  be  classified  up  or  down 
depending  on  the  conditions  of  use 
and  geographical  location  of  the 
laboratory). 

Dengue  virus — when  used  for 
transmission  or  animal  inoculation 
experiments 

L>Tnphocytic  choriomeningitis  virus 
(LCM) 

Rickettsia — all  species  except  Vo7e 
rickettsia  when  used  for  transmission 
or  animal  inoculation  experiments 

Yellow  fever  virus — wild,  when  used  in 
vitro 

Appendix  B-IV.  Class  4  Agents 

Appendix  B-IV-A.  Class  4  Bacterial 
Agents 

None 

Appendix  B-IV-B.  Class  4  Fungal 
Agents 

None 

Appendix  B-TV-C.  Class  4  Parasitic 
Agents 

None 

Appendix  B-IV-D.  Class  4  Viral. 
Rickettsial,  and  Chlamydial  Agents 

Ebola  fever  virus 

Monkey  pox  virus — ^when  used  for 
transmission  or  animal  inoculation 
experiments  (see  Appendix  B-VI-D) 

Hemorrhagic  fever  agents — including 
Crimean  hemorrhagic  fever,  (Congo), 
Junin,  and  Machupo  viruses,  and 
others  as  yet  undefined 

Herpesvirus  simiae  (Monkey  B  virus) 

Lassa  virus 

Marburg  virus 

Tick-borne  encephalitis  virus 
complex — including  Russian  spring- 
summer  encephalitis,  Kyasanur  forest 
disease,  Omsk  hemorrhagic  fever,  and 
Central  European  encephalitis  viruses 

Venezuelan  equine  encephalitis  virus, 
epidemic  strains — when  used  for 
transmission  or  animal  inoculation 
experiments 

Yellow  fever  virus-wild — when  used  for 
transmission  or  animal  inoculation 
experiments 

Appendix  B-V.  Class  5  Agents  (see 
Appendix  B-Vl-Ej 

Appendix  B-V-A.  Animal  Disease 
Organisms  which  are  Forbidden  Entrv 
into  the  United  States  by  Law 

Foot  and  mouth  disease  \irus 


Appendix  B-V-B.  Animal  Disease 
Organisms  and  Vectors  which  are 
Forbidden  Entry  into  the  United  States 
by  U.S.  Department  of  Agriculture 
Policy 

African  horse  sickness  virus 

African  swine  fever  virus 

Besnoitia  besnoiti 

Boma  disease  virus 

Bovine  infectious  petechial  fever 

Camel  pox  virus 

Ephemeral  fever  virus 

Fowl  plague  virus 

Goat  pox  virus  , 

Hog  cholera  virus 

Louping  ill  virus 

Lumpy  skin  disease  virus 

Mycoplasma  mycoides — contagious 

bovine  pleuropneumonia 
Mycoplasma  agaJactiae — contagious 

agalactia  of  sheep 
Nairobi  sheep  disease  virus 
Newcastle  disease  virus— Asiatic  strains 
Rhinderpest  virus 

Rickettsia  ruminatium — heart  water 
Rift  valley  fever  virus 
Sheep  pox  virus 
Swine  vesicular  disease  virus 
Teschen  disease  virus 
Theileria  annulata 
Theileria  bovis 
Theileria  hirci 
Theileria  lawrencei 
Theileria  parvo— East  Coast  fever 
Trypanosoma  evansi 
Trypanosoma  vivax — Nagana 
Vesicular  exanthema  virus 
Wesselsbron  disease  virus  ( 

Zyonema  '  ( 

Appendix  B-V-C.  Organisms  which  may    I 
not  be  Studied  in  the  United  States 
Except  at  Specified  Facilities  \ 

Alastrim  (see  Appendix  B-VI-D)  i 

Small  pox  (see  Appendix  B-VI-D)  \ 

White  pox  (see  Appendix  B-VI-D)  ( 

Appendix  B-\T.  Footnotes  and  j 

References  of  Appendix  B 

Appendix  B-VI-A.  The  original  e 

reference  for  this  classification  was  the  e 

publication  Classification  of  Etiologic  v 

Agents  on  the  Basis  of  Hazard,  4th  ^ 

edition.  July  1974,  U.S.  DHHS,  Public  C 

Health  Service,  Centers  for  Disease  (i 

Control  and  Prevention,  Office  of  II 

Biosafety,  Atlanta,  Georgia  30333.  For  Ii 

the  piuT)oses  of  these  NIH  Guidelines,  a 

this  list  has  been  revised  by  the  NIH.  e 

Appendix  B-VI-B.  A  U.S.  Department  3 

of  Agriculture  permit,  required  for  V 

import  and  interstate  transport  of  tl 

pathogens,  rnay  be  obtained  from  the  tl 

U.S.  Department  of  Agriculture,  ATTN:  ci 

Animal  and  Plant  Health  Inspection  tl 

Service,  Import-Export  Products  Office,  A 

Room  756,  Federal  Building,  6505  re 

Belcrest  Road,  Hyattsville,  Maryland  c\ 

20782.  p; 
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Appendix  B-V-B.  Animal  Disease 
Organisms  and  Vectors  which  are 
Forbidden  Entry  into  the  United  States 
by  U.S.  Department  of  Agriculture 
Policy 

African  horse  sickness  virus 

African  swine  fever  virus 

Besnoitia  besnoiti 

Boma  disease  virus 

Bovine  infectious  petechial  fever 

Camel  pox  virus 

Ephemeral  fever  virus 

Fowl  plague  virus 

Goat  pox  virus  , 

Hog  cholera  virus 

Louping  ill  virus 

Lumpy  skin  disease  virus 

Mycoplasma  mycoides — contagious 

bovine  pleuropneumonia 
Mycoplasma  agalactiae — contagious 

agalactia  of  sheep 
Nairobi  sheep  disease  virus 
Newcastle  disease  virus — Asiatic  strains 
Rhinderpest  virus 

Rickettsia  ruminatium— heart  water ' 
Rift  valley  fever  virus 
Sheep  pox  virus 
Swine  vesicular  disease  virus 
Teschen  disease  virus 
Theileria  annulata 
Theileria  bovis 
Theileria  hirci 
Theileria  lawrencei 
Theileria  parva — East  Coast  fever 
Trypanosoma  evansi 
Trypanosoma  vivax — Nagana 
Vesicular  exanthema  virus 
VVesselsbron  disease  virus 
Zyonema 

Appendix  B-V-C.  Organisms  which  may 
not  be  Studied  in  the  United  States 
Except  at  Specified  Facilities 

Alastrim  (see  Appendix  B-VI-D) 
Small  pox  (see  Appendix  B-VI-D) 
White  pox  (see  Appendix  B-VI-D) 

Appendix  B-V7.  Footnotes  and 
References  of  Appendix  B 

Appendix  B-VI-A.  The  original 
reference  for  this  classification  was  the 
publication  Classification  of  Etiologic 
Agents  on  the  Basis  of  Hazard,  4th 
edition,  July  1974,  U.S.  DHHS,  Public 
Health  Siervice,  Centers  for  Disease 
Control  and  Prevention,  Office  of 
Biosafety,  Atlanta,  Georgia  30333.  For 
the  purposes  of  these  NIH  Guidelines, 
this  list  has  been  revised  by  the  NIH. 

Appendix  B-VI-B.  A  U.S.  Department 
of  Agriculture  permit,  required  for 
import  and  interstate  transport  of 
pathogens,  rnay  be  obtained  from  the 
U.S.  Depeirtment  of  Agriculture,  ATTN: 
Animal  and  Plant  Health  Inspection 
Service,  Import-Export  Products  Office, 
Room  756,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  Maryland 
20782. 


34511 


Appendix  B-VI-C.  National  Cancer 
Institute  Safety  Standards  for  Research 
bivolving  Oncogenic  Viruses,  U.S. 
Department  of  Health,  Education,  and 
Welfare  Pubhcation  No.  (NIH)  75-790, 
October  1974. 

Appendix  B-VI-D.  All  activities, 
including  storage  of  variola  and 
whitepox,  are  restricted  to  the  single 
national  facility  (World  Health 
Organization  Collaborating  Center  for 
Smallpox  Research,  Centers  for  Disease 
Control  and  Prevention,  Atlanta, 
Georgia). 

Appendix  B-VI-E.  U.S.  Department  of 
Agricuhure,  Animal  and  Plant  Health 
Inspection  Service. 

Appendix  C.  Exemptions  Under  Section 
III-E-6 

Section  III-E-6  states  that  exempt 
from  these  NIH  Guidelines  are  'those 
that  do  not  present  a  significant  risk  to 
health  or  the  environment  (see  Section 
IV-C-l-b-(lHc)).  as  determined  by  the 
NIH  Director,  with  the  advice  of  tlie 
RAC,  and  following  appropriate  notice 
and  opportunity  for  public  comment. 
See  Appendix  C  for  other  classes  of 
experiments  which  are  exempt  from  the 
NIH  Guidelines."  The  foUovkdng  classes 
of  experiments  are  exempt  under 
Section  III-E-6: 

Appendix  C-I.  Recombinant  DNA  in 
Tissue  Culture 

Recombinant  DNA  molecules 
containing  less  than  one-half  of  any 
eukaryotic  viral  genome  (all  viruses 
from  a  single  family  (see  Appendix  C- 
VI-D)  being  considered  identical  (see 
Appendix  C-VI-E),  that  are  propagated 
and  maintained  in  cells  in  tissue  culture 
are  exempt  from  these  NIH  Guidelines 
with  the  exceptions  listed  in  Appendix 
C-I-A. 


Appendix  C-I-A.  Exceptions 

The  following  categories  are  not 
exempt  from  the  NIH  Guidelines:  (i) 
experiments  described  in  Section  lU-A 
which  require  specific  RAC  review  and 
NIH  and  Institutional  Biosafety 
Committee  approval  before  initiation, 
(ii)  experiments  described  in  Section 
III-B  which  require  NIH/ORDA  and 
Institutional  Biosafety  Committee 
approval  before  initiation,  (iii) 
experiments  involving  DNA  from  Class 
3.  4,  or  5  organisms  (see  Appendix  C- 
VI-A)  or  cells  known  to  be  infected  with 
these  agents,  (iv)  experiments  involving 
the  deliberate  introduction  of  genes 
coding  for  the  biosynthesis  of  molecules 
that  are  toxic  for  vertebrates  (see 
Appendix  F).  and  (v)  whole  plants 
regenerated  from  plant  cells  and  tissue 
cultures  are  covered  by  the  exemption 
provided  they  remain  axenic  cultures 


even  though  they  differentiate  into 
embryonic  tissue  and  regenerate  into 
plantlets. 

Appendix  C-U.  Escherichia  coli  K-12 
Host- Vector  Systems 

Experiments  which  use  Escherichia 
coli  K-12  host-vector  systems,  with  the 
exception  of  those  experiments  listed  in 
Appendix  C-D-A,  are  exempt  from  the 
NIH  Guidelines  provided  that:  (i)  the 
Escherichia  coU  host  does  not  contain 
conjugation  proficient  plasmids  or 
generalized  transducing  phages;  or  (ii) 
lambda  or  lambdoid  or  Ff 
bacteriophages  or  non-conjugative 
plasmids  (see  Appendix  C-VI-B)  shall 
be  used  as  vectors.  However, 
experiments  involving  the  insertion  into 
Escherichia  coU  K-12  of  DNA  from 
prokaryotes  that  exchange  genetic 
information  (see  Appendix  C-Vl-C) 
with  Escherichia  coli  may  be  performed 
with  any  Escherichia  coli  K-12  vector 
(e.g..  conjugative  plasmid).  When  a  non- 
conjugative  vector  is  used,  the 
Escherichia  coli  K-12  host  may  contain 
conjugation-proficient  plasmids  either 
autonomous  or  integrated,  or 
generalized  transducing  phages.  For 
these  exempt  laboratory  experiments, 
Biosafety  Level  (BL)  1  physical 
contairunent  conditions  are 
recommended.  For  large  scale 
fermentation  experiments,  the 
appropriate  physical  containment 
conditions  need  be  no  greater  than  those 
for  the  host  organism  unmodified  by 
recombinant  DNA  techniques;  the 
Institutional  Biosafety  Committee  can 
specify  higher  containment  if  deemed 
necessary. 

Appendix  C-II-A.  Exceptions 


The  following  categories  of 
experiments  are  not  exempt  from  the 
NIH  Guidehnes:  (i)  experiments 
described  in  Section  III-A  which 
require  Institutional  Biosafety 
Committee  approval.  RAC  review,  and 
NIH  approval  before  initiation,  (ii) 
experiments  described  in  Section  IIl-B 
which  require  Institutional  Biosafety 
Committee  and  NIH/ORDA  approval 
before  initiation,  (iii)  experiments 
involving  DNA  from  Class  3.  4.  or  5 
organisms  (see  Appendix  C-VI-A)  or 
cells  known  to  be  infected  with  these 
agents  may  be  conducted  under 
containment  conditions  specified  in 
Section  III-C-2  with  prior  Institutional 
Biosafety  Committee  review  and 
approval,  (iv)  large  scale  experiments 
(e.g.,  more  than  10  Hters  of  culture),  and 
(v)  experiments  involving  the  cloning  of 
toxin  molecule  genes  coding  for  the 
bios}'nthesis  of  molecules  toxic  for 
vertebrates  (see  Appendix  F). 
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Appendix  C-III.  Saca^aromyces  Host- 
Vector  Systems 

Experiments  involving 
Saccharomyces 
Saccharomyces  uvai%im 
systems,  with  the  ex 
experiments  listed  ir 
are  exempt  from  the 
For  these  exempt  experiments 
physical  containmer  t 
For  large  scale  ferr 
experiments,  the  apdropriate 
containment  conditi(  »ns 
greater  than  those  foi 
unmodified  by  recombinant 
techniques;  the  Instil  ut 
Committee  can  speci 
containment  if  deem  jd 
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MIH  Guidelines. 
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Appendix  C-III-A. 

The  following 
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Experiments  describ  id 
which  require  Institi  t 
Committee  approval 
NIH  approval  before 
experiments  described 
which  require  Institi  t 
Committee  and 
before  initiation,  (iii 
involving  DNA  from 
organisms  (see  Appe  id 
cells  known  to  be  in 
agents  may  be  con 
containment  conditi 
Section  IIl-C-2  with 
Biosafety  Committee 
approval,  (iv)  large 
(e.g.,  more  than  10  li 
(v)  experiments  inv 
cloning  of  genes  cod 
biosynthesis  of  mol 
vertebrates  (see  App 


£;i  ceptions 


Appendix  C-IV.  Bad  lu 
Bacillus  licheniform\^ 
Systems 


i  nc  t 


fO' 


"those 


C  IV- 


Any  asporogenic 
asporogenic  Bacillu 
strain  which  does 
former  with  a  freque 
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Appendix  C-IV- A.  E:  c 

The  following  cate  gi 
exempt  from  the  Nil 
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Experiments  described  in  Section  III-A 
which  require  Institutional  Biosafety 
Committee  approval,  RAC  review,  and 
NIH  approval  before  initiation,  (ii) 
experiments  described  in  Section  III-B 
which  require  Institutional  Biosafety 
Committee  and  NIH/ORDA  approval 
before  initiation,  (iii)  experiments 
involving  DNA  &x)m  Class  3,  4,  or  5 
organisms  (see  Appendix  C-VI-A)  or 
cells  known  to  be  infected  with  these 
agents  may  be  conducted  under 
contairmient  conditions  specified  in 
Section  III-C-2  with  prior  Institutional 
Biosafety  Committee  review  and 
approval,  (iv)  large  scale  experiments 
(e.g.,  more  than  10  liters  of  culture),  and 
(v)  experiments  involving  the  deliberate 
cloning  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 
vertebrates  (see  Appendix  F). 

Appendix  C-V.  Extrachromosomal 
Elements  of  Gram  Positive  Organisms 

Recombinant  DNA  molecules  derived 
entirely  from  extrachromosomal 
elements  of  the  organisms  listed  below 
(including  shuttle  vectors  constructed 
from  vectors  described  in  Appendix  C), 
propagated  and  maintained  in 
organisms  hsted  below  are  exempt  from 
these  NIH  Guidelines. 
Bacillus  amyloliquefcciens 
Bacillus  amylosacchariticus 
Bacillus  anthracis 
Bacillus  aterrimus 
Bacillus  brevis 
Bacillus  cereus 
Bacillus  globigii 
Bacillus  licbeniformis 
Bacillus  megaterium 
Bacillus  natto 
Bacillus  niger 
Bacillus  pumilus 
Bacillus  spbaericus 
Bacillus  stearothermophilis 
Bacillus  subtilis 
Bacillus  thuringiensis 
Clostridium  acetobutylicum 
Lactobacillus  casei 
Listeria  grayi 
Listeria  monocytogenes 
Listeria  murrayi 
Pediococcus  acidilactici 
Pediococcus  damnosus 
Pediococcus  pentosaceus 
Staphylococcus  aureus 
Staphylcoccus  carnosus 
Staphylococcus  epidermidis 
Streptococcus  agalactiae 
Streptococcus  anginosus 
Streptococcus  a\ium 
Streptococcus  cremoris 
Streptococcus  dorans 
Streptococcus  equisimilis 
Streptococcus  faecalis 
Streptococcus  ferus 
Streptococcus  lactis 
Streptococcus  ferns 


Streptococcus 
Streptococcus 
Streptococcus 
Streptococcus 
Streptococcus 
Streptococcus 
Streptococcus 
Streptococcus 


mitior 

mutans 

pneumoniae 

pyogenes 

salivarious 

sanguis 

sobrinus 

thermophylus 


Appendix  C-V-A.  Exceptions 

The  following  categories  of 
experiments  are  not  exempt  from  the 
NIH  Guidelines:  (i)  Experiments 
described  in  Section  III-A  which 
require  Institutional  Biosafety 
Committee,  specific  RAC  review,  and 
NIH  approval  before  initiation,  (ii) 
experiments  described  in  Section  III-B 
which  require  Institutional  Biosafety 
Committee  and  NIH/ORDA  approval 
before  initiation,  (iii)  experiments 
involving  DNA  from  Class  3,  4,  or  5 
organisms  (see  Appendix  C-VI-A)  or 
cells  known  to  be  infected  with  these 
agents  may  be  conducted  under 
containment  conditions  specified  in 
Section  III-C-2  with  prior  Institutional 
Biosafety  Committee  review  and 
approval,  (iv)  large  scale  experiments  , 
(e.g.,  more  than  10  liters  of  culture),  and 
(v)  experiments  involving  the  deliberate 
cloning  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 
vertebrates  (see  Appendix  F). 

Appendix  C-VL  Footnotes  and 
References  of  Appendix  C 

Appendix  C-VI-A.  The  original 
reference  to  organisms  as  Class  1,  2,  3, 
4,  or  5  refers  to  the  classification  in  the 
publication  Classification  of  Etiologic 
Agents  on  the  Basis  of  Hazard,  4th 
Edition,  )uly  1974,  U.S.  Department  of 
Health,  Education,  and  Welfare,  Public 
Health  Service,  Centers  for  Disease 
Control  and  Prevention,  Office  of 
Biosafety,  Atlanta,  Georgia  30333. 

Appendix  C-VI-A-1 .  The  NIH 
Director,  with  advice  of  the  RAC,  may 
revise  the  classification  for  the  purposes 
of  these  NIH  Guidelines  (see  Section  IV- 
C-l-b-(2)-(d)).  The  revised  list  of 
organisms  in  each  class  is  reprinted  in 
Appendix  B. 

Appendix  C-Vl-B.  A  subset  of  non-  . 
conjugative  plasmid  vectors  are  poorly 
mobilizable  (e.g.,  pBR322,  pBR313). 
Where  practical,  these  vectors  should  be 
employed. 

Apf>endix  C-VI-C.  Defined  as 
observable  under  optimal  laboratory, 
conditions  by  transformation, 
transduction,  phage  infection,  and/or 
conjugation  with  transfer  of  phage, 
plasmid,  and/or  chromosomal  genetic 
information.  Note  that  this  definition  of 
exchange  may  be  less  stringent  than  that 
applied  to  exempt  organisms  under 
Section  IlI-E-5. 
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Appendix  C-VI-D.  As  classified  in 
the  Third  Report  of  the  International 
Committee  on  Taxonomy  of  Viruses: 
Classification  and  Nomenclature  of 
Vimses,  R.E.F.  Matthews  (ed.), 
Intervirology  12  (129-296),  1979.  : 

Appendix  C-Vl-E.  i.e.,  the  total  of  all 
genomes  vwthin  a  Family  shall  not 
exceed  one-half  of  the  genome. 

Appendix  D.  Major  Actions  Taken 
Under  the  NIH  Guidelines 

Under  Section  IV-C-l-b-(l).  the  NIH 
Director  may  take  certain  actions  with 
regard  to  the  NIH  Guidelines  after  the 
issues  have  been  considered  by  the 
RAC.  An  updated  list  of  these  actions 
are  available  from  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health.  Building  31,  Room 
4B11,  Bethesda.  Maryland  20892,  (301) 
496-9838. 

Appendix  E.  Certified  Host- Vector 
Systems  (see  Appendix  I) 

While  many  experiments  using 
Escherichia  coli  K-12.  Saccharomvces 
cerevisiae,  and  Bacillus  subtilis  are 
currently  exempt  from  the  NIH 
Guidelines  under  Section  III-E.  some 
■derivatives  of  these  host-vector  systems 
were  previously  classified  as  Host- 
Vector  1  Systems  or  Host-Vector  2 
Systems.  A  listing  of  those  systems 
follows: 

Appendix  E-I.  Bacillus  subtilis 

Appendix  E-I-A.  Bacillus  subtilis  Host- 
Vector  1  Systems 

The  following  plasmids  are  accepted 
as  the  vector  components  of  certified  B. 
subtilis  systems:  pUBllO,  pCl94. 
pSl94,  pSA2100,  pEl94.  pTl27, 
pUBll2,  pC221,  pC223,  and  pABl24.  B. 
subtilis  strains  RUB  331  and  BGSC  1S53 
have  been  certified  as  the  host 
component  of  Host-Vector  1  systems 
based  on  these  plasmids. 

Appendix  E-I-B.  Bacillus  Subtilis  Host- 
Vector  2  Systems 

The  asporogenic  mutant  derivative  of 
Bacillus  subtilis.  ASB  298,  with  the 
following  plasmids  as  the  vector 
component:  pUBllO,  pCl94.  pSl94, 
pSA2100.  pEl94,  pTl27.  pUBll2, 
pC221 ,  pC223.  and  pABl24. 

Appendix  E~II.  Saccharomyces 
Cerevisiae 

Appendix  E-D-A.  Saccharomyces 
Cerevisiae  Host- Vector  2  Systems 

The  following  sterile  strains  of 
Saccharomyces  cerevisiae.  all  of  which 
have  the  ste-VC9  mutation.  SHYl. 
SHY2,  SHY3.  and  SHY4.  The  following 
I>!asmids  are  certified  for  use:  YIpl, 
VEp2.  YEp4,  Ylp5,  YEp6.  \'Rp7,  YEp2Q. 
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Appendix  C-VI-D.  As  classified  in 
the  Third  Report  of  the  International 
Committee  on  Taxonomy  of  Viruses: 
Classification  and  Nomenclature  of 
Viruses.  R.E.F.  Matthews  (ed.). 
Intervirology  12  (129-296),  1979.  : 

Appendix  C-VI-E.  i.e..  the  total  of  all 
genomes  within  a  Family  shall  not 
exceed  one-half  of  the  genome. 

Appendix  D.  Major  Actitms  Taken 
Under  the  NIH  Guidelines 

Under  Section  IV-C-l-b-{l),  the  NIH 
Director  may  take  certain  actions  with 
regard  to  the  NIH  Guidelines  after  the 
issues  have  been  considered  by  the 
RAC.  An  updated  list  of  these  actions 
are  available  from  the  Office  of 
Recombinant  DNA  Activities.  National 
Institutes  of  Health.  Building  31.  Room 
4B11,  Bethesda.  Maryland  20892.  (301) 
496-983a 

Appendix  E.  Certified  Host-Vector 
Systems  (see  Appendix  I) 

While  many  experiments  using 
Escherichia  coli  K-12.  Saccharomvces 
cerevisiae,  and  BacHlus  subtih's  are 
currently  exempt  from  the  NIH 
Guidejines  under  Section  III-E.  some 
■derivatives  of  these  host-vector  systems 
were  previously  classified  as  Host- 
Vector  1  Systems  or  Host-Vector  2 
Systems.  A  listing  of  those  systems 
follows; 

Appendix  E-l  Bacillus  subtilis 

Appendix  E-I-A.  Bacillus  subtilis  Host- 
Vector  1  Systems 

The  following  plasmids  are  accepted 
as  the  vector  components  of  certified  B. 
subtilis  systems:  pUBl  10,  pCl94, 
pSl94,  pSA2100.  pEl94.  pTl27, 
pUBll2,  pC221,  pC223,  and  pABl24.  S. 
subtilis  strains  RUB  331  and  BGSC  1S53 
have  been  certified  as  the  host 
component  of  Host-Vector  1  systems 
based  on  these  plasmids. 

Appendix  E-I-B.  Bacillus  Subtilis  Host- 
Vector  2  Systems 

The  asporogenic  mutant  derivative  of 
Bacillus  subtilis,  ASB  298,  with  the 
following  pl&smids  as  the  vector 
component:  pUBllO,  pCl94.  pSl94. 
pSA2100.  pEl94,  pTl27.  pUBll2. 
pC221 ,  pC223.  and  pABl24. 

Appendix  E-II.  Saccharomvces 
Cerevisiae  ' 

AppendLx  E-Il-A.  Saccharomvces 
Cerevisiae  Host-Veaor  2  Systems 

The  following  sterile  strains  of 
Sacchawmyces  cerevisiae.  all  of  which 
have  the  ste-VC9  mutation.  SHYl, 
SHY2,  SHY3,  and  SHY4.  The  following 
I'<asmids  are  certified  for  use:  YIpl. 
YEp2.  YEp4.  Ylp5.  YEp6.  YRp7,  YEp2Q, 


YEp21,  YEp24.  YIp25.  YIp26,  YIp27. 
YIp28.  YIp29.  YIp30.  Ylp31.  YIp32.  and 
YIp33. 

Appendix  E-III.  Escherichia  coli 

Appendix  E-III-A.  Escherichia  coli  {EK2) 
Plasmid  Systems 

The  Escherichia  coli  K-1 2  strain  chi- 
1776.  The  following  plasmids  are 
certified  for  use:  pSClOl.  pMB9. 
pBR313.  pBR322.  pDH24.  pBR325. 
pBR327.  pGLlOl.  and  pHBl.  The 
following  Escherichia  coli/S.  cerevisiae 
hybrid  plasmids  are  certified  as  EK2 
vectors  when  used  in  Escherichia  coli 
chi-1776  or  in  the  sterile  yeast  strains, 
SHYl.  SHY2,  SHY3.  and  SHY4:  YIpI. 
YEp2,  YEp4.  YIp5.  YEp6.  YRp7.  YEp20, 
YEp21,  YEP24.  YIp25.  YIp26,  YIp27. 
YIp28,  YIp29,  YIp30.  Ylp31.  YIp32,  and 
YIp33. 

Appendix  E-III-B.  Escherichia  coH  (EK2) 
Bacteriophage  Systems 

The  following  are  certified  EK2 
systems'based  on  bacteriophage  lambda: 


Vector 


Xgl  l^ESXB'  .„. 
Xgt  WES-kQ'  .... 
Xgt  ZJ  virXB'  .„ 

XgtALO»XB  

Charon  3A  ...... 

Charon  4A  

Charon  16A  .... 
Charon  21 A  .... 
Cha/'on  23A  .... 
Charon  24A  .... 


Host 


DPSOSMpF 

DPSOsLpF 

Escherichia  con  K-12 

DPSOsupF 

DP60  or  DPbOsufF 

DP50  or  DP50st/pF 

DP50  or  DPSOsijpF 

DPSOsupF 

DP50  or  DPSOst^ 

DP50  or  DPSOsMpF 


Escherichia  coli  K-12  strains  chi-2447 
and  chi-2281  are  certified  for  use  with 
lambda  vectors  that  are  certified  for  use 
with  strain  DP50  or  DPSOsupF  provided 
that  the  su-strain  not  be  used  as  a 
propagation  host.  . 

Appendix  E-IV.  Neurospora  crassa 

Appendix  E-IV-A.  Neurospora  crassa 
Host- Vector  1  Systems 

The  following  specified  strains  of 
Neurospora  crassa  which  have  been 
modified  tc  prevent  aerial  dispersion: 
Inl  (inositoUess)  strains  37102.  37401. 
46316.  64001,  and  89601.  Csp-1  strain 
UCLA37  and  csp-2  strains  FS  590, 
UCLAlOl  (these  are  conidial  separation 
mutants). 

Eas  strain  UCLA191  (an  "easily 
vvettable"  mutant). 

Appendix  E-V.  Streptomyces 

Appendix  E-V-A.  Streptomyces  Host- 
Vector  1  Systems 

The  following  Streptomyces  species: 
Streptomyces  coelicolor.  S.  lividans.  S. 
parvulus.  and  S.  griseus.  The  following 
are  accepted  as  vector  components  of 
certified  Streptomyces  Host-Vector  1 


systems:  Streptomyces  plasmids  SCP2, 
SLPl.2,  pIJlOl,  actinophage  phi  C31, 
and  their  derivatives. 

AppendLx  £-17.  Pseudomonas  Putida 

Appendix  E-VI-A.  Pseudomonas  putida 
Host-Vector  1  Systems 

Pseudomonas  putida  strains  KT2440 
with  plasmid  vectors  pKT262.  pKT263, 
and  pKT264. 

Appendix  F.  Containment  Conditions 
for  Cloning  of  Genes  Coding  for  the 
Biosynthesis  of  Molecules  Toxic  for 
Vertebrates 

Appendix  F-I.  General  Information 

Appendix  F  specifies  the  containment 
to  be  used  for  the  deliberate  cloning  of 
genes  coding  for  the  biosynthesis  of 
molecules  toxic  for  vertebrates.  The 
cloning  of  genes  coding  for  molecules 
toxic  for  vertebrates  that  have  an  LD50 
of  <  100  nanograms  per  kilograms  body 
weight  (e.g..  microbial  toxins  such  as 
the  botulinum  toxins,  tetanus  toxin, 
diphtheria  toxin,  Shigella  dysenteriae 
neurotoxin)  are  covered  under  Section 
ill-B-l  and  require  Institutional 
Biosafety  Committee  and  NIH/ORDA 
approval  before  initiation.  No  specific 
restriqtions  shall  apply  to  the  cloning  of 
genes  if  the  protein  specified  by  the 
gene  has  an  LD50  >100  micrograms  pet 
kilograms  of  body  weight.  Experiments 
involving  genes  coding  for  toxin 
molecules  with  an  LDsoof  <100 
micrograms  per  kilograms  and  >100 
nanograms  per  kilograms  body  weight 
require  Institutional  Biosafety 
Committee  approval  and  registration 
with  NIH/ORDA  prior  to  initiating  the 
experiments.  A  list  of  toxin  molecules 
classified  as  to  LD30  is  available  tiom 
NIH/ORDA.  Testing  procedures  for 
determining  toxicity  of  toxin  molecules 
not  on  the  list  are  available  from  the 
Office  of  Recombinant  DNA  Activities. 
National  Institutes  of  Health,  Building 
31.  Room  4B11,  Bethesda,  Maryland 
20892.  (301)  496-9838.  The  results  of 
such  tests  shall  be  forwarded  to  NIH/ 
ORDA,  which  will  consult  with  ad  hoc 
experts,  prior  to  inclusion  of  the 
molecules  on  the  list  (see  Section  IV-C- 
l-b-(2He)). 

Appendix  F-II  Cloning  of  Toxin 
Molecule  Genes  in  Escherichia  coli  K-12 

Appendix  F-D-A.  Cloning  of  genes 
coding  for  molecules  toxic  for 
vertebrates  that  have  an  LDjo  of  >  100 
nanograms  per  kilograms  and  <1000 
nanograms  per  kilograms  bodv  weight 
(e.g..  abrin.  Clostridium  perfringens 
epsilon  toxin)  may  proceed  under 
Biosafety  Level  (BL)  2  +  EK2  or  BL3  + 
EKI  containment  conditions. 
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Appendix  F-II-B 
the  biosynthesis  of 
vertebrates  that  havfe 
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microgram  per 
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may  proceed  under 
containment  condit. 
Staphylococcus 
Staphylococcus  au 
Pseudomonas 
Bordetella  pertussis 
factor  of  Bacillus 
Pasteurella  pestis 
oxygen-labile  heme 
streptolysin  O,  and 
present  in  snake 
venoms). 

Appendix  F-II-C 
are  substantially 
administered  en 
parenterally.  The  fo 
shall  be  subject  to 
containment  condit 
the  heat  labile  toxink 
KlebsieUa,  and  othe  ■ 
that  may  be  identified 
with  an  antiserum 
cholera  toxin,  and 
of  Escherichia  coli 
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Appendix  F-III.  Clo\iing 
Molecule  Genes  in 
Than  Escherichia 
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Cloning  of  genes  for 
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aut  ius  alpha  toxin, 
rpus  beta  toxin,  ricin, 
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aikhracis,  the 
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heat  stable  toxins 

of  Yersinia 


t  lel 


i  nd  I 


of  Toxic 
(Prganisms  Other 
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c(  >li 

Requests  involvin  5  the  cloning  of 
genes  coding  for  mciecules  toxic  for 
vertebrates  at  an  LD  »  of  <100 
nanograms  per  kilos  ram  body  weight  in 
host-vector  systems  other  than 
Escherichia  coli  K-  2  will  be  evahiated 
by  NIH/ORDA  in  co  [isultation  with  ad 
hoc  toxin  experts  (si «  Sections  Hl-B-l 
andIV-C-l-b-(2H3)) 

Appendix  F-IV.  Sp^  cific  Approvals 

An  updated  list  o 
involving  the  deli 
recombinant  DNA  cbntai 
coding  for  toxins 
an  LD.vjof  <100 
body  weight  is  avai 
of  Recombinant  DN 
National  Institutes 
31,Room4Bll 
20892,(301)496-9338 

Appendix  G.  Physi(  al  Containment 

Appendix  G  specifies  physical 
confaijunent  for  sfai  idard  laboratory 
experiments  and  de  ines  Biosafety  Level 
1  through  Biosafety  Level  4.  For  large 
scale  (over  10  liters!  research  or 
production,  Appen(  ix  K  supersedes 
Appendix  G.  Appendix  K  defines  Good 
Large  Scale  Practice  through  Biosafety 
Level  3 — Large  Seal  ;.  For  certain  work 
with  plants,  Appen<  ix  P  supersedes 
Appendix  G.  Apper  dix  P  defines 
Biosafety  Levels  1  t  trough  4 — Plants. 


nmg  genes 
for  vertebrates  at 
nanjDgrams  per  kilogram 
ble  from  the  Office 
V  Activities, 
Health,  Building 
a,  Maryland 


lel  lal 


(fl 
Bet  jesda 


IMI 


For  certain  work  with  animals. 
Appendix  Q  supersedes  Appendix  G. 
Appendix  Q  defines  Biosafety  Levels  1 
through  4 — Animals. 

Appendix  G-1.  Standard  Practices  and 
Training 

The  first  principle  of  containment  is 
strict  adherence  to  good  microbiological 
practices  (see  Appendices  G-III-A 
through  G-ni-J).  Consequently,  all 
personnel  directly  or  indirectly 
involved  in  experiments  using 
recombinant  DNA  shall  receive 
adequate  instruction  (see  Sections  IV- 
B-l-e  and  rV-B-4-d).  At  a  minimum, 
these  instructions  include  training  in 
aseptic  teclmiques  and  in  the  biology  of 
the  organisms  used  in  the  experiments 
so  that  the  potential  biohazards  can  be 
understood  and  appreciated. 

Any  research  group  working  with 
agents  that  are  Imovra  or  potential 
biohazards  shall  have  an  em.ergency 
plan  that  describes  the  procedures  to  be 
followed  if  an  accident  contaminates 
personnel  or  the  environment.  The 
Principal  Investigator  shall  ensure  that 
everyone  in  the  laboratory  is  familiar 
with  both  the  potential  hazards  of  the 
work  and  the  emergency  plan  (see 
Sections  IV-B-4-d  and'lV-B-4-e).  If  a 
research  group  is  working  with  a  known 
pathogen  for  which  there  is  an  effective 
vaccine,  the  vaccine  should  be  made 
available  to  all  workers.  Serological 
monitoring,  when  clearly  appropriate, 
will  be  provided  (see  Section  IV-B-1- 
0. 

The  Laboratory  Safety  Monograph 
(see  Appendix  G-III-O)  and  Biosafety  in 
Microbiological  and  Biomedical 
Laboratories  (see  Appendix  G-IIl-B) 
describe  practices,  equipment,  and 
facilities  in  detail. 

Appendix  G-II.  Physical  Containment 
Levels  1 

The  objective  of  physical  containment 
is  to  confine  organisms  containing 
recombinant  DNA  molecules  and  to 
reduce  the  potential  for  exposure  of  the 
laboratory  worker,  persons  outside  of 
the  laboratory,  and  the  environment  to 
organisms  containing  recombinant  DNA 
molecules.  Physical  containment  is 
achieved  through  the  use  of  laboratory 
practices,  containment  equipment,  and 
special  laboratory  design.  Emphasis  is 
placed  on  primary  means  of  physical 
containment  which  are  provided  by 
laboratory  practices  and  contaimnent 
equipment.  Special  laboratory  design 
provides  a  secondary  means  of 
protection  against  the  accidental  release 
of  organisms  outside  the  laboratory  or  to 
the  environment.  Special  laboratory 
design  is  used  primarily  in  facilities  in 


which  experiments  of  moderate  to  high 
potential  hazard  are  performed. 

Combinations  of  laboratory  practices, 
containment  equipment,  and  special 
laboratory  design  can  be  made  to 
achieve  different  levels  of  physical 
contaimnent.  Four  levels  of  physical 
containment,  which  are  designated  as 
BLl,  BL2,  BL3,  and  BL4  are  described. 
It  should  be  emphasized  that  the 
descriptions  and  assignments  of 
physical  contaimnent  detailed  below  are 
based  on  existing  approaches  to 
containment  of  pathogenic  organisms 
(see  Appendix  G-III-B).  The  National 
Cancer  Institute  describes  three  levels 
for  research  on  oncogenic  viruses  which 
roughly  correspond  to  our  BL2,  BL3, 
and  BL4  levels  (see  Appendix  G-III-C). 

It  is  recognized  that  several  difTerent 
combinations  of  laboratory  practices, 
containment  equipment,  and  special 
laboratory  design  may  be  appropriate  for 
containment  of  specific  research 
activities.  The  NIH  Guidelines, 
therefore;  allow  alternative  selections  of 
primary  containment  equipment  within 
facilities  that  have  been  designed  to 
provide  BL3  and  BL4  levels  of  physical 
containment.  The  selection  of 
alternative  methods  of  primary 
containment  is  dependent,  however,  on 
the  level  of  biological  containment 
provided  by  the  host-vector  system  used 
in  the  experiment.  Consideration  will  be 
given  by  the  NIH  Director,  with  the 
advice  of  the  RAC  to  other  combinations 
which  achieve  an  equivalent  level  of 
containment  (see  Section  rV-C-l-b-(2)- 
(c)). 

Appendix  G-II-A.  Biosafety  Level  1 
(BLl)  (see  Appendix  G-UI-M) 

Appendix  G-II-A-1.  Standard 
Microbiological  Practices  (BLl). 
Appendix  G-lI-A-l-a.  Access  to  the 
laboratory  is  limited  or  restricted  at  the 
discretion  of  the  Principal  Investigator 
when  experiments  are  in  progress. 

Appendix  G-II-A-l-b.  Work  siu-faces 
are  decontaminated  once  a  day  and  after 
any  spill  of  viable  material. 

Appendix  G-II-A-1 -c.  All 
contaminated  liquid  or  solid  wastes  are 
decontaminated  before  disposal. 

Appendix  G-II-A-l-d.  Mechanical 
pipetting  devices  are  used;  mouth 
pipetting  is  prohibited. 

Appendix  G-II-A-l-e.  Eating, 
drinking,  smoking,  and  applying 
cosmetics  are  not  permitted  in  the  work 
area.  Food  may  be  stored  in  cabinets  or 
refrigerators  designated  and  used  for   , 
this  purpose  only. 

Appendix  G-lI-A-l-f  Persons  wash 
their  hands:  (i)  After  they  handle 
materials  involving  organisms 
containing  recombinant  DNA  molecule-- 
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and  animals,  and  (ii)  before  exiting  the 
laboratory. 

Appendix  G-II-A-1 -g.  All  procedures 
are  performed  carefully  to  minimize  the 
creation  of  aerosols. 

Appendix  G-II-A-1 -h.  In  the  interest 
of  good  personal  hygiene,  facilities  (e.g., 
band  washing  sink,  shower,  changing 
room)  and  protective  clothing  (e.g., 
uniforms,  laboratory  coats)  shall  be 
provided  that  are  appropriate  for  the 
risk  of  exposure  to  viable  organisms 
containing  recombinant  DNA 
molecules. 

Appendix  G-II-A-2.  Special  Practices 
(BLl).  Appendix  G-II-A-2-a. 
Contaminated  materials  that  are  to  be 
decontaminated  at  a  site  away  from  the 
laboratory  are  placed  in  a  durable  leak- 
proof  container  which  is  closed  before 
being  removed  from  the  laboratory. 

Appendix  G-II-A-2 -b.  An  insect  and 
rodent  control  program  is  in  effect. 

Appendix  G-II-A-3.  Containment 
Equipment  (BLl).  Appendix  G-II-A-3-a. 
Special  containment  equipment  is 
generally  not  required  for  manipulations 
of  agents  assigned  to  BLl. 

Appendix  G-II-A-4.  Laboratory 
Facilities  (BLl).  Appendix  G-II-A-4-a. 
The  laboratory  is  designed  so  that  it  can 
be  easily  cleaned. 

Appendix  G-II-A-4-b.  Bench  tops  are 
impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat. 

Appendix  G-II-A-4-c.  Laboratory 
furniture  is  sturdy.  Spaces  between 
benches,  cabinets,  and  equipment  are 
accessible  for  cleaning. 

Appendix  G-II-A-4-d.  Each  laboratory 
contains  a  sink  for  haiid  washing. 

Appendix  G-II-A-4-e.  If  the  laboratory 
has  windows  that  open,  they  are  fitted 
with  fly  screens. 

Appendix  G-II-B.  Biosafety  Level  2 
(BL2)  (see  Appendix  G-III-N) 

Appendix  G-II-B-1 .  Standard 
Microbiological  Practices  (BL2). 
Appendix  G-II-B-l-a.  Access  to  the 
laboratory  is  limited  or  restricted  by  the 
Principal  Investigator  when  work  with 
organisms  containing  recombinant  DNA 
molecules  is  in  progress. 

Appendix  G-II-B-l-b.  Work  surfaces 
are  decontaminated  at  least  once  a  day 
and  after  any  spill  of  viable  material. 

Appendix  G-II-B-1 -c.  All 
contaminated  liquid  or  solid  wastes  are 
decontaminated  before  disposal. 

Appendix  G-II-B-l-d.  Mechanical  i 

pipetting  devices  are  used;  mouth  i 

pipetting  is  prohibited. 

Appendix  G-II-B-1 -e.  Eating,  1 

drinking,  smoking,  and  applying  ( 

cosmetics  are  not  permitted  in  the  work  1 
area.  Food  may  be  stored  in  cabinets  or  1 
refrigerators  designated  and  used  for  \ 

this  purpose  only.  i 


and  animals,  and  (ii)  before  exiting  the 
laboratory. 

Appendix  G-II-A-l-g.  All  procedures 
are  performed  carefully  to  minimize  the 
creation  of  aerosols. 

Appendix  G-II-A-l-h.  In  the  interest 
of  good  personal  hygiene,  facilities  (e.g.. 
hand  washing  sink,  shower,  changing 
room)  and  protective  clothing  [e.g., 
imiforms,  laboratory  coats)  shall  be 
provided  that  are  appropriate  for  the 
risk  of  exposure  to  viable  organisms 
containing  recombinant  DNA 
molecules. 

Appendix  G-II-A-2.  Special  Practices 
(BLl).  Appendix  G-II-A-2-a. 
Contaminated  materials  that  are  to  be 
decontaminated  at  a  site  away  from  the 
laboratory  are  placed  in  a  durable  leak- 
proof  container  which  is  closed  before 
being  removed  from  the  laboratory. 

Appendix  G-II-A-2-b.  An  insect  and 
rodent  control  program  is  in  effect. 

Appendix  G-II-A-3.  Containment 
Equipment  (BLl).  Appendix  G-II-A-3-a. 
Special  containment  equipment  is 
generally  not  required  for  manipulations 
of  agents  assigned  to  BLl. 

Appendix  G-lI-A-4.  Laboratory 
Facilities  (BLl).  Appendix  G-II-A-4-a. 
The  laboratory  is  designed  so  that  it  can 
be  easily  cleaned. 

Appendix  G-II-A-4-b.  Bench  tops  are 
impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat. 

Appendix  G-II-A-4-c.  Laboratory 
furniture  is  sturdy.  Spaces  between 
benches,  cabinets,  and  equipment  are 
accessible  for  cleaning. 

Appendix  G-II-A-4-d.  Each  laboratory 
contains  a  sink  for  haiid  washing. 

Appendix  G-II-A-4-e.  If  the  laboratory 
has  windows  that  open,  they  are  fitted 
with  fly  screens. 

Appendix  G-II-B.  Biosafety  Level  2 
(BL2)  (see  Appendix  G-III-N) 

Appendix  G-II-B-1 .  Standard 
Microbiological  Practices  (BL2). 
Appendix  G-II-B-1 -a.  Access  to  tlie 
laboratory  is  limited  or  restricted  by  the 
Principal  Investigator  when  work  with 
organisms  containing  recombinant  DNA 
molecules  is  in  progress. 

Appendix  G-II-B-l-b.  Work  surfaces 
are  decontaminated  at  least  once  a  day 
and  after  any  spill  of  viable  material. 

Appendix  G-II-B-1 -c.  All 
contaminated  Hquid  or  solid  wastes  are 
decontaminated  before  disposal. 

Appendix  G-II-B-l-d.  Mechanical 
pipetting  devices  are  used;  mouth 
pipetting  is  prohibited. 

Appendix  G-II-B-1 -e.  Eating, 
drinking,  smoking,  and  applying 
cosmetics  are  not  permitted  in  the  work, 
area.  Food  may  be  stored  in  cabinets  or 
refrigerators  designated  and  used  for 
this  purpose  only. 
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Appendix  G-U-B-1-f.  Persons  wash 
their  hands:  (i)  after  handling  materials 
involving  organisms  containing 
recombinant  DNA  molecules  and 
animals,  and  (ii)  when  exiting  the 
laboratory. 

Appendix  G-II-B-1 -g.  All  procedures 
are  performed  carefully  to  minimize  the 
creation  of  aerosols. 

Appendix  G-II-B-l-h.  Experiments  of 
lesser  biohazard  potential  can  be 
conducted  concurrently  in  carefully 
demarcated  areas  of  the  same  laboratory. 

Appendix  G-II-B-2.  Special  Practices 
(BL2).  Appendix  G^II-B-2-a. 
Contaminated  materials  that  are  to  be 
decontaminated  at  a  site  away  from  the 
laboratory  are  placed  in  a  durable  leak- 
proof  container  which  is  closed  before 
being  removed  from  the  laboratory. 

Appendix  G-II-B-2-b.  The  Principal 
Investigator  limits  access  to  the 
laboratory.  The  Principal  Investigator 
has  the  final  responsibiUty  for  assessing 
each  circumstance  and  determining  who 
may  enter  or  work  in  the  laboratory. 

Appendix  G-II-B-2-c.  The  Principal 
Investigator  establishes  pohcies  and 
procedures  whereby  only  persons  who 
have  been  advised  of  the  potential 
hazard  and  meet  any  specific  entry 
requirements  (e.g.,  immunization)  may 
enter  the  laboratory  or  animal  rooms. 

Appendix  G-II-B-2-d.  When  the 
organisms  containing  recombinant  DNA 
molecules  in  use  in  the  laboratory 
require  special  provisions  for  entry  (e.g., 
vaccination),  a  hazard  warning  sign 
incorporating  the  universal  biosafety 
symbol  is  posted  on  the  access  door  to 
the  laboratory  work  area.  The  hczard 
warning  sign  identifies  the  agent,  lists 
the  name  and  telephone  number  of  the 
Principal  Investigator  or  other 
responsible  person(s),  and  indicates  the 
special  requirement(s)  for  entering  the 
laboratory. 

Appendix  G-H-B-2-e.  An  insect  and 
rodent  control  program  is  in  effect. 
Appendix  G-n-B-2-f.  Laboratory 
coats,  govms,  smocks,  or  uniforms  are 
worn  while  in  the  laboratory.  Before 
exiting  the  laboratory  for  non-laboratory 
areas  (e.g.,  cafeteria,  hbrary, 
administrative  offices),  this  protective 
clothing  is  removed  and  left  in  the 
laboratory  or  covered  with  a  clean  coat 
not  used  in  the  laboratory. 

Appendix  G-II-B-2 -g.  Animals  not 
involved  in  the  work  h«ing  performed 
are  not  permitted  in  the  laboratory. 

Appendix  G-II-B-2-h.  Special  care  is 
taken  to  avoid  skin  contamination  with 
organisms  containing  recombinant  DNA 
molecules;  gloves  should  be  worn  when 
handling  experimental  animals  and 
when  skin  contact  with  the  agent  is 
unavoidable. 


Appendix  G-II-B-2-i.  All  wastes  from 
laboratories  and  animal  rooms  are 
appropriately  decontaminated  before 
disposal. 

Appendix  G-II-B-2- j.  Hypodermic 
needles  and  syringes  are  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
diaphragm  bottles.  Only  needle-locking 
syringes  or  disposable  s>Tinge-needle 
units  (i.e.,  needle  is  integral  to  the 
syringe)  are  used  for  the  injection  or 
aspiration  of  fluids  containing 
organisms  that  contain  recombinant 
DNA  molecules.  Extreme  caution 
should  be  used  when  handling  needles 
and  syringes  to  avoid  autoinoculation 
and  the  generation  of  aerosols  during 
use  and  disposal.  Needles  should  not  be 
bent,  sheared,  replaced  in  the  needle 
sheath  or  guard,  or  removed  from  the 
syringe  following  use.  The  needle  and 
syringe  should  be  promptly  placed  in  a 
puncture-resistant  container  and 
decontaminated,  preferably  autoclaved, 
before  discard  or  reuse. 

Appendix  G-II-B-2-k.  Spills  and 
accidents  which  result  in  overt 
exposures  to  organisms  containing 
recombinant  DNA  molecules  are 
immediately  reported  to  the 
Institutional  Biosafety  Committee  and 
NIH/ORDA.  Reports  to  NIH/ORDA  shall 
be  sent  to  the  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health,  Building  31.  Room  4B11, 
Bethesda.  Maryland  20892,  (301)  49&- 
9838.  Medical  evaluation,  surveillance, 
and  treatment  are  provided  as 
appropriate  and  written  records  are 
maintained. 

Appendix  G-lI-B-2-1.  When 
appropriate,  considering  the  agent(s) 
handled,  baseline  serum  samples  for 
laboratory  and  other  at-risk  personnel 
are  collected  and  stored.  Additional 
serum  specimens  may  be  collected 
periodically  depending  on  the  agents 
handled  or  the  function  of  the  facifity. 

Appendix  G-II-B-2-m.  A  biosafety 
manual  is  prepared  or  adopted. 
Personnel  are  advised  of  special  hazards 
and  are  required  to  read  and  follow 
instructions  on  practices  and 
procedures. 

Appendix  G-U-B-3.  Containment 
Equipment  (BL  2).  Appendix  G-II-B-3-a. 
Biological  safety  cabinets  (Class  I  or  II) 
(see  Appendix  G-IU-L)  or  other 
appropriate  personal  protective  or 
physical  confairunent  devices  are  used 
whenever: 

Appendix  G-II-B-3-a-(l).  Procedures 
with  a  high  potential  for  creating 
aerosols  are  conducted  (see  Appendix 
G-III-O).  These  may  include 
centrifuging.  grinding,  blending, 
vigorous  shaking  or  mixing,  sonic  . 
disruption,  opening  containers  of 
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materials  whose  inte  Tial  pressures  may 
be  different  from  ambient  pressures, 
Lntranasfa:  inoculatiofa  of  animals,  and 
harvesting  infected  tissues  from  animals 
or  eggs. 

Appendix  G-U-B-3-a-(2).  High 
concentrations  or  lar  je  volumes  of 
organisms  containinfl  recombinant  DNA 
molecules  are  used.  !  ;uch  materials  may 
be  centrifuged  in  the  open  laboratory  if 
sealed  beads  or  centr  fuge  safety  cups 
are  used  and  if  they  are  opened  only  in 
a  biological  safety  cabinet. 

Appendix  G-U-B-4  Laboratory 
Facilities  (BL  2).  App  sndix  G-II-'B-4-a. 
The  laboratory  is  des  gned  so  that  it  can 
be  easily  cleaned. 

Appendix  G-Il-B-4  b.  Bench  tops  are 
impervious  to  water  ( iid  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat. 

Appendix  G-II-B-4C.  Laboratory 
furniture  is  sturdy  an  d  spaces  between 
benches,  cabinets,  ani  equipment  are 
accessible  for  cleanin  ;. 

Appem.ix  G-II-B-4  d.  Each  laboratory 
contains  a  sink  for  ha  nd  washing. 

Appendix  G-Il-B-4  e.  If  the  laboratory 
has  windows  that  op<  n,  they  are  fitted 
with  fly  screens. 

Appendix  G-II-B-4  f.  An  autoclave  for 
decontaminating  labc  ratory  wastes  is 
available. 

Appendix  G-II-C.  B  ©safety  Level  3 
{BL3)  (see  Appendix  i  >III-P) 

Appendix  G-Il-C-1.  Standard 
Microbiological  Pract  ces  (BL3). 
Appendix  G-II-C-l-a.  Work  surfaces  are 
decontaminated  at  lej  st  once  a  day  and 
after  any  spill  of  viab  b  material. 

Appendix  G-II-C-1  b.  All 
contaminated  liquid  c  r  solid  wastes  are 
decontaminated  befor  b  disposal. 

Apjjendix  G-II-C-1- c.  Mechanical 
pipetting  devices  are  ised;  mouth 
pipetting  is  prohibite(  . 

Appendix  G-II-C-1  ■  J.  Eating, 
drinking,  smoking.  st<  ring  food,  and 
applying  cosmetics  ar  5  not  permitted  in 
the  work  area. 

Appendix  G-II-C-1-  s.  Persons  wash 
their  hands:  (i)  after  hmdling  materials 
involving  organisms  dontaining 
recombinant  DNA  molecules,  and 
handling  animals,  anq  (ii)  when  exiting 
the  laboratory.  I 

Appendix  G-II-C-l-jf.  All  procedures 
are  performed  careful  y  to  minimize  the 
creation  of  aerosols. 

Appendix  G-Il-C-l- ;.  Persons  under 
16  years  of  age  shall  n  3t  enter  the 
laboratory. 

Appendix  G-II-C-1- 1.  If  experiments 
involving  other  organi  sms  which 
require  lower  levels  of  containment  are 
to  be  conducted  in  th^  same  laboratory 
concurrently  with  explehments 
requiring  BL3  level  pqysical 
containment,  they  sha^l  be  conducted  in 


accordance  with  all  BL3  level  laboratory 
practices. 

Appendix  G-II-C-2.  Special  Practices 
(BL3)  Appendix  G-II-C-2-a.  Laboratory 
doors  are  kept  closed  when  experiments 
are  in  progress. 

Appendix  G-II-C-2-b.  Contaminated 
materials  that  are  to  be  decontaminated 
at  a  site  away  from  the  laboratory  are 
placed  in  a  durable  leak-proof  container 
which  is  closed  before  being  removed 
from  the  laboratory. 

Appendix  G-II-C-2-c.  The  Principal 
Investigator  controls  access  to  the 
laboratory  and  restricts  access  to 
persons  whose  presence  is  required  for 
program  or  support  purposes.  The 
Principal  Investigator  has  the  final 
responsibility  for  assessing  each 
circumstance  and  determining  who  may 
enter  or  work  in  the  laboratory. 

Appendix  G-II-C-2-d.  The  Principal 
Investigator  establishes  poUcies  and 
procedures  whereby  only  perscms  who 
have  been  advised  of  the  potential 
biohazard,  who  meet  any  specific  entry 
requirements  (e.g.,  immunization),  and 
who  comply  with  all  entry  and  exit 
procedures  entering  the  laboratory  or 
animal  rooms. 

Appendix  G-II-C-2-e.  When 
organisms  containing  recombinant  DNA 
molecules  or  experimental  animals  are 
present  in  the  laboratory  or  containment 
module,  a  hazard  warning  sign 
incorporating  the  universal  biosafety 
symbol  is  posted  on  all  laboratory  and 
animal  room  access  doors.  The  hazard 
warning  sign  identifies  the  agent,  lists 
the  name  and  telephone  number  of  the 
Principal  Investigator  or  other 
responsible  person(s),  and  indicates  any 
special  requirements  for  entering  the 
laboratory  such  as  the  need  for 
immunizations,  respirators,  or  other 
personal  protective  measures. 

Appendix  G-II-C-2-f.  All  activities 
involving  organisms  containing 
recombinant  DNA  molecules  are 
conducted  in  biological  safety  cabinets 
or  other  physical  containment  devices 
within  the  containment  module.  No 
work  in  open  vessels  is  conducted  on 
the  open  bench. 

Appendix  G-II-C-2-g.  The  work 
surfaces  of  biological  safety  cabinets  and 
other  containment  equipment  are 
decontaminated  when  work  with 
organisms  containing  recombinant  DNA 
molecules  is  finished.  Plastic-backed 
paper  toweling  used  on  non- perforated 
work  surfaces  within  biological  safety 
cabinets  facilitates  clean-up. 

Appendix  G-II-C-2-h.  An  insect  and 
rodent  program  is  in  effect. 

Appendix  G-II-C-2-i.  Laboratory 
clothing  that  protects  street  clothing 
(e.g.,  solid  front  or  wrap-around  gowns, 
scrub  suits,  coveralls)  is  worn  in  the 


laboratory.  Laboratory  clothing  is  not 
worn  outside  the  laboratory,  and  it  is 
decontaminated  prior  to  laundering  or 
disposal. 

Appendix  G-II-C-2-j.  Special  care  is 
taken  to  avoid  skin  contamination  with 
contaminated  materials;  gloves  should 
be  worn  when  handling  infected 
animals  and  when  skin  contact  with 
infectious  materials  is  unavoidable. 

Appendix  G-Il-C-2-k.  Molded  surgical 
masks  or  respirators  are  worn  in  rooms 
containing  experimental  animals. 

Appendix  G-II-C-2-L  Animals  and 
plants  not  related  to  the  work  being 
conducted  are  not  permitted  in  the 
laboratory. 

Appendix  G-n-C-2-m.  Laboratory 
animals  held  in  a  BL3  area  shall  be 
housed  in  partial-containment  caging 
systems,  such  as  Horsfall  units  (see 
Appendix  G-III-K),  open  cages  placed  in 
ventilated  enclosures,  soUd-wall  and 
-bottom  cages  covered  by  filter  bonnets 
or  solid-wall  and  -bottom  cages  placed 
on  holding  racks  equipped  with 
ultraviolet  in  radiation  lamps  and 
reflectors. 

Note:  Conventional  caging  systems  may  be 
used  provided  that  all  personnel  wear 
appropriate  personal  protective  devices. 
These  protective  devices  shall  include  at  a 
minimum  wrap-around  gowns,  head  covers, 
gloves,  shoe  covers,  and  respirators.  All 
personnel  shall  shower  on  exit  from  areas 
where  these  devices  are  required. 

Appendix  G-II-C-2-n.  All  wastes  from 
laboratories  and  animal  rooms  are 
appropriately  decontaminated  before 
disposal. 

Appendix  G-II-C-2-o.  Vacuum  lines 
are  protected  with  high  efficiency 
particulate  air/HEPA  filters  and  liquid 
disinfectant  traps. 

Appendix  G-II-C-2-p.  Hypodermic 
needles  and  syringes  are  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
diaphragm  bottles.  Only  needle  locking 
syringes  or  disposable  syringe-needle 
units  (i.e.,  needle  is  integral  to  the 
syringe)  are  used  for  the  injection  or 
aspiration  of  fluids  containing 
organisms  that  contain  recombinant 
DNA  molecules.  Extreme  caution 
should  be  used  when  handling  needles 
and  syringes  to  avoid  autoinoculation 
and  the  generation  of  aerosols  during 
use  and  disposal.  Needles  should  not  be 
bent,  sheared,  replaced  in  the  needle 
sheath  or  guard,  or  removed  from  the 
syringe  following  use.  The  needle  and 
syringe  should  be  promptly  placed  in  a 
puncture-resistant  container  and 
decontaminated,  preferably  by 
autoclaving,  before  discard  or  reuse. 

Appendix  G-Il-C-2-q.  Spills  and 
accidents  which  result  in  overt  or 
potential  exposures  to  organisms 


containing  recombinant  DNA  molecules 
are  immediately  reported  to  the 
Biological  Safety  Officer,  Institutional 
Biosafety  Committee,  and  NIH/ORDA. 
Reports  to  NIH/ORDA  shall  be  sent  to 
the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Building  31,  Room  4B11,  Bethesda. 
Maryland  20892,  (301)  496-9838. 
Appropriate  medical  evaluation, 
surveillance,  and  treatment  are  provided 
and  written  records  are  maintained. 

Appendix  G-II-C-2-r.  Baseline  serum 
samples  for  all  laboratory  and  other  at- 
risk  personnel  should  be  collected  and 
stored.  Additional  serum  specimens 
may  be  collected  periodically 
depending  on  the  agents  handled  or  the 
function  of  the  laboratory. 

Appendix  G-H-C-2-s.  A  biosafety 
manual  is  prepared  or  adopted. 
Personnel  are  advised  of  special  hazards 
and  are  required  to  read  andfollow  the 
instructions  on  practices  and 
procedures. 

Appendix  G-II-C-2-t.  AlternaUve 
Selection  of  Containment  Equipment 
(BL3)  Experimental  procedures 
involving  a  host-vector  system  that 
provides  a  one-step  higher  level  of 
biological  containment  than  that 
specified  may  be  conducted  in  the  BL3 
laboratory  using  containment 
equipment  specified  for  the  BL2  level  of 
physical  containment.  Experimental 
procedures  involving  a  host-vector 
system  that  provides  a  one-step  lower 
level  of  biological  containment  than  that 
specified  may  be  conducted  in  the  BL3 
laboratory  using  containment 
equipment  specified  for  the  BL4  level  of 
physical  containment.  Alternative 
combination  of  containment  safeguards 
are  shown  in  Appendix  G-Table  1. 

Appendix  G-II-C-3.  Containment 
Equipment  (BL3).  Appendix  G-II-C-3- 
a.  Biological  safety  cabinets  (Class  I,  II, 
or  m)  (see  Appendix  G-III-L)  or  other 
appropriate  combinations  of  personal 
protective  or  physical  containment 
devices  (e.g.,  special  protective  clothing, 
masks,  gloves,  respirators,  centrifuge 
safety  cups,  sealed  centrifuge  rotors,  and 
containment  caging  for  animals)  are 
used  for  all  activities  with  organisms 
containing  recombinant  DNA  molecules 
which  pose  a  threat  of  aerosol  exposure. 
These  include:  manipulation  of  cultures 
and  of  those  clinical  or  environmental 
materials  which  may  be  a  source  of 
aerosols;  the  aerosol  challenge  of 
experimental  animals;  the  harvesting  of 
infected  tissues  or  fluids  from 
experimental  animals  and  embryonate 
eggs;  and  the  necropsy  of  experimental 
animals. 

Appendix  G-II-C-4.  Laboratory 
Facilities  (BL3)  Appendix  G-II-C-4-a. 
The  laboratory  is  separated  from  areas 


containing  recombinant  DNA  molecules 
are  immediately  reported  to  the 
Biological  Safety  Officer.  Institutional 
Biosafety  Committee,  and  NIH/ORDA. 
Reports  to  NIH/ORDA  shall  be  sent  to 
the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Building  31,  Room  4B11,  Bethesda. 
Maryland  20892,  (301)  496-9838. 
Appropriate  medical  evaluation, 
surveillance,  and  treatment  are  provided 
and  written  records  are  maintained. 

Appendix  G-II-C-2-r.  Basehne  serum 
samples  for  all  laboratory  and  other  at- 
risk  personnel  should  be  collected  and 
stored.  Additional  serum  specimens 
may  be  collected  periodically 
depending  on  the  agents  handled  or  the 
function  of  the  laboratory. 

Appendix  G-II-C-2-s.  A  biosafety 
manual  is  prepared  or  adopted. 
Personnel  are  advised  of  special  hazards 
and  are  required  to  read  andfollow  the 
instructions  on  practices  and 
procedures. 

Appendix  G-II-C-2-t.  Alternative 
Selection  of  Containment  Equipment 
(BL3)  Experimental  procedures 
involving  a  host-vector  system  that 
provides  a  one-step  higher  level  of 
biological  containment  than  that 
specified  may  be  conducted  in  the  BL3 
laboratory  using  containment 
equipment  specified  for  the  BL2  level  of 
physical  contairunent.  Experimental 
procedures  involving  a  host-vector 
system  that  provides  a  one-step  lower 
level  of  biological  containment  than  that 
specified  may  be  conducted  in  the  BL3 
laboratory  using  containment 
equipment  specified  for  the  BL4  level  of 
physical  containment.  Alternative 
combination  of  containment  safeguards 
are  shovm  in  Appendix  G-Table  1. 

Appendix  G-II-C-3.  Containment 
Equipment  (BL3).  Appendix  G-II-C-3- 
a.  Biological  safety  cabinets  (Class  I,  II. 
or  ni)  (see  Appendix  G-III-L)  or  other 
appropriate  combinations  of  personal 
protective  or  physical  containment 
devices  (e.g.,  special  protective  clothing, 
masks,  gloves,  respirators,  centrifuge 
safety  cups,  sealed  centrifuge  rotors,  and 
containment  caging  for  animals)  are 
used  for  all  activities  with  organisms 
containing  recombinant  DNA  molecules 
which  pose  a  threat  of  aerosol  exposure. 
These  include:  manipulation  of  cultures 
and  of  those  clinical  or  environmental 
materials  which  may  be  a  source  of 
aerosols;  the  aerosol  challenge  of 
experimental  animals;  the  harvesting  of 
infected  tissues  or  fluids  fi'om 
experimental  animals  and  embryonate 
eggs;  and  the  necropsy  of  experimental 
animals. 

Appendix  G-II-C-4.  Laboratory 
Facilities  (BL3)  Appendix  G-II-C-4-a. 
The  laboratory  is  separated  from  areas 
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which  are  open  to  unrestricted  traffic 
flow  writhin  the  building.  Passage 
through  two  sets  of  doors  is  the  basic 
requirement  for  entry  into  the  laboratory 
from  access  corridors  or  other 
contiguous  areas.  Physical  separation  of 
the  high  containment  laboratory  from 
access  corridors  or  other  laboratories  or 
activities  may  be  provided  by  a  double- 
doored  clothes  change  room  (showers 
may  be  included),  airlock,  or  other 
access  facility  which  requires  passage 
through  two  sets  of  doors  before 
entering  the  laboratory. 

Appendix  G-II-G-4-b.  The  interior 
surfaces  of  walls,  floors,  and  ceiUngs  are 
water  resistant  so  that  they  can  be  easily 
cleaned.  Penetrations  in  these  surfaces 
are  sealed  or  capable  of  being  sealed  to 
facilitate  decontaminating  the  area. 
Appendix  G-II-C-4-c.  Bench  tops  are 
impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat. 

Appendix  G-II-C^l-d.  Laboratory 
furniture  is  sturdy  and  spaces  between 
benches,  cabinets,  and  equipment  are 
accessible  for  cleaning. 

Appendix  G-II-C-l-e.  Each 
laboratory  contains  a  sink  for  hand 
washing.  The  sink  is  foot,  elbow,  or 
automatically  operated  and  is  located 
near  the  laboratory  exit  door. 

Appendix  G-II-C-4-f.  Windows  in 
the  laboratory  are  closed  and  sealed. 

Appendix  G-II-C-4-g.  Access  doors 
to  the  laboratory  or  contairunent  module 
are  self-closing. 

Appendix  G-II-C-4-h.  An  autoclave 
for  decontaminating  laboratory  wastes  is 
available  preferably  within  the 
laboratory. 

Appendix  G-Il-C-4-i.  A  ducted 
exhaust  air  ventilation  system  is 
pro\ided.  This  system  creates 
directional  airflow  that  draws  air  into 
the  laboratorj'  through  the  entry  area. 
The  exhaust  air  is  not  recirculated  to 
any  other  area  of  the  building,  is 
discharged  to  the  outside,  and  is 
dispersed  away  from  the  occupied  areas 
and  air  intakes.  Personnel  shall  verify 
that  the  direction  of  the  airflow  (into  the 
laboratory)  is  proper.  The  exhaust  air 
from  the  laboratory  room  may  be 
discharged  to  the  outside  without  being 
filtered  or  othenvise  treated. 

Appendix  G-II-C-^l-j.  The  high 
efficiency  particulate  air/HEPA  filtered 
exhaust  air  from  Class  I  or  Class  II 
biological  safety  cabinets  is  discharged 
directly  to  the  outside  or  through  the 
building  exhaust  system.  Exhaust  air 
from  Class  I  or  II  biological  safety 
cabinets  may  be  recirculated  witliin  the 
laboratory  if  the  cabinet  is  tested  and 
certified  at  least  every  twelve  months.  If 
the  HEPA-filtered  exhaust  air  fit)m  Class 
I  or  II  biological  safety  cabinets  is  to  be 


discharged  to  the  outside  through  the 
building  exhaust  air  system,  it  is 
connected  to  this  system  in  a  manner 
(e.g.,  thimble  unit  connection  (see 
Appendix  G-III-L))  that  avoids  any 
interference  with  the  air  balance  of  the 
cabinets  or  building  exhaust  system. 

Appendix  G-II-D.  Biosafety  Level  4 
(BL4) 

Appendix  G-II-D-1.  Standard 
Microbiological  Practices  (BL4) 

Appendix  G-II-I>-l-a.  Work  surfaces 
are  decontaminated  at  least  once  a  day 
and  immediately  after  any  spill  of  viable 
material. 

Appendix  G-II-D-l-b.  Only 
mechanical  pipetting  devices  are  used. 

Appendix  G-II-D-l-c.  Eating, 
drinking,  smoking,  storing  food,  and 
applying  cosmetics  are  not  permitted  in 
the  laboratory. 

Appendix  G-II-I>-l-d.  All 
procedures  are  performed  carefully  to 
minimize  the  creation  of  aerosols. 

Appendix  G-II-D-2.  Special  Practices 
(BL4).  Appendix  G-II-D-2-a.  Biological 
materials  to  be  removed  bom  the  Class 
III  cabinets  or  from  the  maximum 
containment  laboratory  in  a  viable  or 
intact  state  are  transferred  to  a  non- 
breakable,  sealed  primary  container  and 
then  enclosed  in  a  non-breakable,  sealed 
secondary  container  which  is  removed 
from  the  faciUty  through  a  disinfectant 
dunk  tank,  fumigation  chamber,  or  an 
airlock  designed  for  this  purpose. 

Appendix  G-II-D-2-b.  No  materials, 
except  for  biological  materials  that  are 
to  remain  in  a  viable  or  intact  state,  are 
removed  from  the  maximum 
containment  laboratory  imless  they  have 
been  autoclaved  or  decontaminated 
before  exiting  the  facility.  Equipment  or 
material  which  might  be  damaged  by 
high  temperatures  or  steam  is 
decontaminated  by  gaseous  or  vapor 
methods  in  an  airlock  or  chamber 
designed  for  this  purpose. 

Appendix  G-II-I>-2-c.  Only  persons 
whose  presence  in  the  facility  or 
individual  laboratory  rooms  is  required 
for  program  or  support  purposes  are 
authorized  to  enter.  The  supervisor  has 
the  final  responsibility  for  assessing 
each  circumstance  and  determining  who 
may  enter  or  work  in  the  laboratory. 
Access  to  the  faciUty  is  limited  by 
means  of  secure,  locked  doors; 
accessibility  is  managed  by  the 
Principal  Investigator,  Biological  Safety 
Officer,  or  other  persons  responsible  for 
the  physical  security  of  the  facility. 
Before  entering,  persons  are  advised  of 
the  potential  biohazards  and  instructed 
as  to  appropriate  safeguards  for  ensuring 
their  safety.  Authorized  persons  comply 
with  the  instructions  and  all  other 
applicable  entry  and  exit  procedures.  A 
logbook  signed  by  all  personnel 
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indicates  the  date  aild  time  of  each  entry 
and  exit.  Practical  aod  effective 
protocols  for  emergency  situations  are 
established. 

Appendix  G-Il-D+Z-d.  Personnel 
enter  and  exit  the  facility  only  through 
the  clothing  change  and  shower  rooms. 
Personnel  shower  eaph  time  they  exit 
the  facihty.  Personnel  use  the  air  locks 
to  enter  or  exit  the  laboratory  only  in  an 
emergency.  i 

Appendix  G-n-D42-e.  Street  clothing 
is  removed  in  the  outer  clothing  change 
room  and  kept  there^  Complete 
laboratory  clothing  (^ay  be  disposable), 
including  undergarments,  pants  and 
shirts  or  jump  suits,  shoes,  and  gloves, 
is  provided  and  used  by  all  personnel 
entering  the  facility.  JHead  covers  are 
provided  for  personnel  who  do  not 
wash  their  hair  duridg  the  exit  shower. 
When  exiting  the  lal^ratory  and  before 
proceeding  into  the  ^ower  area, 
personnel  remove  thfeir  laboratory 
clothing  and  store  it  \n  a  locker  or 
hamper  in  the  inner  Change  room. 
Protective  clothing  shall  be 
decontaminated  pris  to  laundering  or 
disposal. 

Appendix  G-II-r>-|2-f.  When 
materials  that  contain  organisms 
containing  recombinant  DNA  molecules 
or  experimental  anii^als  are  present  in 
the  laboratory  or  animal  rooms,  a  hazard 
warning  sign  incorporating  the 
universal  biosafety  symbol  is  posted  on 
all  access  doors.  The  sign  identifies  the 
agent,  lists  the  name  jof  the  Principal 
Investigator  or  other  Responsible 
person(s).  and  indicates  any  special 
requirements  for  entering  the  area  (e.g., 
the  need  for  immunizations  or 
respirators).  ! 

Appendix  G-II-D-2-g.  Supplies  and 
materials  needed  in  tpe  facility  are 
brought  in  by  way  ofjthe  double-doored 
autoclave,  fumigatioi  chamber,  or 
airlock  which  is  app^priately 
decontaminated  between  each  use.  After 
securing  the  outer  doors,  personnel 
within  the  facility  re^eve  the  materials 
by  opening  the  interibr  doora  or  the 
autoclave,  fumigatioQ  chamber,  or 
airlock.  These  doors  >re  secured  after 
materials  are  brought  into  the  facility. 

Appendix  G-U-D-0-h.  An  insect  and 
rodent  control  pro^^  is  in  effect. 

Appendix  G-II-D-g-i.  Materials  (e.g., 
plants,  animals,  and  clothing)  not 
related  to  the  experiment  being 
conducted  are  not  pefmitted  in  the 
facility.  i 

Appendix  G-II-D-g-j.  Hypodermic 
needles  and  syringes  are  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratorf  animals  and 
diaphragm  bottles.  Otily  needle-locking 
syringes  or  disposable  syringe-needle 
units  (i.e.,  needle  is  integral  part  of  unit) 


are  used  for  the  injection  or  aspiration 
of  fluids  containing  organisms  that 
contain  recombinant  ONA  molecules. 
Needles  should  not  be  bent,  sheared, 
replaced  in  the  needle  sheath  or  guard, 
or  removed  from  the  syringe  following 
use.  The  needle  and  syringe  should  be 
placed  in  a  puncture-resistant  container 
and  decontaminated,  preferably  by 
autoclaving  before  discard  or  reuse. 
Whenever  possible,  cannulas  are  used 
instead  of  sharp  needles  (e.g.,  gavage). 

Appendix  G-n-D-2-k.  A  system  is 
set  up  for  reporting  laboratory  accidents, 
exposures,  employee  absenteeism,  and 
for  the  medical  surveillance  of  potential 
laboratory-associated  illnesses.  Spills 
and  accidents  which  result  in  overt 
exposures  to  organisms  containing 
recombinant  DNA  molecules  are 
immediately  reported  to  the  Biological 
Safety  Officer,  Institutional  Biosafety 
Committee,  and  NIH/ORDA.  Reports  to 
the  NIH/ORDA  shall  be  sent  to  the 
Office  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31,  Room  4B11,  Bethesda,  Maryland 
20892,  (301)  496-9838.  Written  records 
are  prepared  and  maintained.  An 
essential  adjunct  to  such  a  reporting- 
surveillance  system  is  the  availability  of 
a  facility  for  quarantine,  isolation,  and 
medical  care  of  personnel  with  potential 
or  known  laboratory  associated 
illnesses. 

Appendix  G-II-D-2-1.  Laboratory 
animals  involved  in  experiments 
requiring  BL4  level  physical 
containment  shall  be  housed  either  in 
cages  contained  in  Class  III  cabinets  or 
in  partial  containment  caging  systems, 
such  as  Horsfall  units  (see  Appendix  G- 
III-K),  open  cages  placed  in  ventilated 
enclosures,  or  solid-wall  and-  bottom 
cages  placed  on  holding  racks  equipped 
with  ultraviolet  irradiation  lamps  and 
reflectors  that  are  located  in  a  specially 
designed  area  in  which  all  personnel  are 
required  to  wear  one-piece  positive 
pressure  suits. 

Appendix  G-II-I>-2-m.  Alternative 
Selection  of  Containment  Equipment 
(BL4) 

Experimental  procedures  involving  a 
host-vector  system  that  provides  a  one- 
step  higher  level  of  biological 
containment  than  that  specified  may  be 
conducted  in  the  BL4  facihty  using 
containment  equipment  requirements 
specified  for  the  BL3  level  of  physical 
containment.  Alternative  combinations 
of  containment  safeguards  are  shown  in 
Appendix  G — ^Table  1. 

Appendix  G~IJ-D-3.  Containment 
Equipment  (BL4).  Appendix  G-II-D-3- 
a.  All  procedures  within  the  facility 
with  agents  assigned  to  Biosafety  Level 
4  are  conducted  in  the  Class  III 


biological  safety  cabinet  or  in  Class  I  or 
II  biological  safety  cabinets  used  in 
conjunction  with  one-piece  positive 
pressure  personnel  suits  ventilated  by  a 
life-support  system. 

Appendix  G-ll-D-4.  Laboratory 
Facilities  [BL4).  Appendix  G-II-D-4-a. 
The  maximimi  containment  facility 
consists  of  either  a  separate  building  or 
a  clearly  demarcated  and  isolated  zone 
within  a  building.  Outer  and  inner 
change  rooms  separated  by  a  shower  are 
provided  for  persoimel  entering  and 
exiting  the  facility.  A  double-doored 
autoclave,  fumigation  chamber,  or 
ventilated  airlock  is  provided  for 
passage  of  those  materials,  supplies,  or 
equipment  which  are  not  brought  into 
the  facihty  through  the  change  room. 

Appendix  G-II-D-4-b.  Walls,  floors, 
and  ceilings  of  the  facility  are 
constructed  to  form  a  sealed  internal 
shell  which  facilitates  fumigation  and  is 
animal  and  insect  proof.  The  internal 
surfaces  of  this  shell  are  resistant  to 
hquids  and  chemicals,  thus  facilitating 
cleaning  and  decontamination  of  the 
area.  All  penetrations  in  these  structures 
and  surfaces  are  sealed.  Any  drains  in 
the  floors  contain  traps  filled  with  a 
chemical  disinfectant  of  demonstrated 
efficacy  against  the  target  agent,  and 
they  are  connected  directly  to  the  liquid 
waste  decontamination  system.  Sewer 
and  other  ventilation  lines  contain  high 
efficiency  particulate  air/HEPA  filters. 

Appendix  G-II-D-4-c.  Internal 
facility  appurtenances,  such  as  light 
fixtures,  air  ducts,  and  utility  pipes,  are 
arranged  to  minimize  the  horizontal 
surface  area  on  which  dust  can  settle. 

Appendix  G-II-I3-4-d.  Bench  tops 
have  seamless  surfaces  which  are 
impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat. 

Appendix  G-H-D  4  o.  Laboratory 
furniture  is  simple  and  of  sturdy 
construction;  and  spaces  between 
benches,  cabinets,  and  equipment  are 
accessible  for  cleaning. 

Appendix  G-II-D-^f.  A  foot,  elbow, 
or  automatically  operated  hand  washing 
sink  is  provided  near  the  door  of  each 
laboratory  room  in  the  facility. 

Appendix  G-II-I>-4-^.  If  tnere  is  a 
central  vacuum  system,  it  does  not  serve 
areas  outside  the  facility.  In-line  high 
efficiency  particulate  air/HEPA  filters 
are  placed  as  near  as  practicable  to  each 
use  point  or  service  cock.  Filters  are 
installed  to  permit  in-place 
decontamination  and  replacement. 
Other  liquid  and  gas  services  to  the 
facility  are  protected  by  devices  that 
prevent  back-flow. 

Appendix  G-II-D-4-h.  If  water 
fountains  are  provided,  they  are  foot, 
operated  and  are  located  in  the  facility 


corridors  outside  the  laboratory.  The 
water  service  to  the  fountain  is  not 
connected  to  the  back-flow  protected 
distribution  system  supplying  water  to 
the  laboratory  areas. 

Appendix  G-fl-D-4-i.  Access  doors 
to  the  laboratory  are  self-closing  and 
locking. 

Appendix  G-II-D-4-j.  Any  windows 
are  breakage  resistant. 

Appendix  G-Il-D-4-k.  A  double- 
doored  autoclave  is  provided  for 
decontaminating  materials  passing  out 
of  the  facihty.  The  autoclave  door  which 
opens  to  the  area  external  to  the  facihty 
is  sealed  to  the  outer  wall  and 
automatically  controlled  so  that  the 
outside  door  can  only  be  opened  after 
the  autoclave  "sterilization"  cycle  has 
been  completed. 

Appendix  G-II^>-4-l.  A  pass-through 
dunk  tank,  fumigation  chamber,  or  an 
equivalent  decontamination  method  is 
provided  so  that  materials  and 
equipment  that  cannot  be 
decontaminated  in  the  autoclave  can  be 
safely  removed  from  the  facility. 

Appendix  G-II-Q-4-m.  Liquid 
effluent  from  laboratory  sinks,  biological 
safety  cabinets,  floors,  and  autoclave 
chambers  are  decontaminated  by  heat 
treatment  before  being  released  from  the 
maximum  containment  facility.  Liquid 
wastes  from  shower  rooms  and  toilets 
may  be  decontaminated  vrith  chemical 
disinfectants  or  by  heat  in  the  liquid 
waste  decontamination  system.  The 
procedure  used  for  heat 
decontamination  of  liquid  wastes  is 
evaluated  mechanically  and  biologically 
by  using  a  recording  thermometer  and 
an  indicator  microorganism  with  a 
defined  heat  susceptibility  pattern.  If 
liquid  wastes  from  the  shower  room  are 
decontaminated  with  chemical 
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corridors  outside  the  laboratory.  The 
water  service  to  the  fountain  is  not 
connected  to  the  back-flow  protected 
distribution  system  supplying  water  to 
the  laboratory  areas. 

Appendix  G-fl-D-4-i.  Access  doors 
to  the  laboratory  are  self-closing  and 
locking. 

Appendix  G-II-D-4-j.  Any  windows 
are  breakage  resistant. 

Appendix  G-II-D-4-k.  A  double- 
doored  autoclave  is  provided  for 
decontaminating  materials  passing  out 
of  the  facility.  The  autoclave  door  which 
opens  to  the  area  external  to  the  facility 
is  sealed  to  the  outer  wall  and 
automatically  controlled  so  that  the 
outside  door  can  only  be  opened  after 
the  autoclave  "sterilization"  cycle  has 
been  completed. 

Appendix  G-II-D-4-1.  A  pass-through 
dunk  tank,  fumigation  chamber,  or  an 
equivalent  decontamination  method  is 
provided  so  that  materials  and 
equipment  that  cannot  be 
decontaminated  in  the  autoclave  can  be 
safely  removed  from  the  facility. 

Appendix  G-II-D-4-m.  Liquid 
effluent  from  laboratory  sinks,  biological 
safety  cabinets,  floors,  and  autoclave 
chambers  are  decontaminated  by  heat 
treatment  before  being  released  from  the 
maximum  containment  facility.  Liquid 
wastes  from  shower  rooms  and  toilets 
may  be  decontaminated  with  chemical 
disinfectants  or  by  heat  in  the  liquid 
waste  decontamination  system.  The 
procediue  used  for  heat 
decontamination  of  liquid  wastes  is 
evaluated  mechanically  and  biologically 
by  using  a  recording  thermometer  and 
an  indicator  microorganism  with  a 
defined  heat  susceptibility  pattern.  If 
liquid  wastes  from  the  shower  room  are 
decontaminated  with  chemical 


disinfectants,  the  chemical  used  is  of 
demonstrated  efficacy  against  the  target 
or  indicator  microorganisms. 

Appendix  G-n-D-4-n.  An  individual 
supply  and  exhaust  air  ventilation 
system  is  provided.  The  system 
maintains  pressure  differentials  and   - 
directional  airflow  as  required  to  assure 
flows  inward  bom  areas  outside  of  the 
facility  toward  areas  of  highest  potential 
risk  within  the  facility.  Manometers  are 
used  to  sense  pressxu^  differentials 
between  adjacent  areas  maintained  at 
different  pressure  levels.  If  a  system 
malfunctions,  the  manometers  sound  an 
alarm.  The  supply  and  exhaust  airflow 
is  interlocked  to  assure  inward  (or  zero) 
airflow  at  all  times. 

Appendix  G-II-D-*-o.  The  exhaust 
air  from  the  facility  is  filtered  through 
high  efficiency  particulate  air/HEPA 
filters  and  discharged  to  the  outside  so 
that  it  is  dispersed  away  from  occupied 
buildings  and  air  intakes.  Within  the 
facility,  the  filters  are  located  as  near  the 
laboratories  as  practicable  in  order  to 
reduce  the  length  of  potentially 
contaminated  air  ducts.  The  filter 
chambers  are  designed  to  allow  in  situ 
decontamination  before  filters  are 
removed  and  to  facilitate  certification 
testing  after  they  are  replaced.  Coarse 
filters  and  HEPA  filters  are  provided  to 
treat  air  supplied  to  the  facility  in  order 
to  increase  the  fifetime  of  the  exhaust 
HEPA  filters  and  to  protect  the  supply 
air  system  should  air  pressures  become 
unbalanced  in  the  laboratory. 

Appendix  G-II-D-4-p.  The  treated 
exhaust  air  from  Class  I  and  n  biological 
safety  cabinets  may  be  discharged  into 
the  laboratory  room  environment  or  the 
outside  through  the  facility  air  exhaust 
system.  If  exhaust  air  from  Class  I  or  II 
biological  safety  cabinets  is  discharged 


into  the  laboratory  the  cabinets  are 
tested  and  certified  at  six-month 
intervals.  The  exhaust  air  from  Class  III 
biological  safety  cabinets  is  discharged, 
without  recirculation  through  two  sets 
of  high  efficiency  particulate  air/HEPA 
filters  in  series,  via  the  facility  exhaust 
air  system.  If  the  treated  exhaust  air 
from  any  of  these  cabinets  is  discharged 
to  the  outside  through  the  facility 
exhaust  air  system,  it  is  connected  to 
this  system  in  a  manner  (e.g.,  thimble 
unit  connection  (see  Appendix  G-III-L)) 
that  avoids  any  interference  with  the  air 
balance  of  the  cabinets  or  the  facility 
exhaust  air  system. 

Appendix  G-n-D-4-q.  A  specially 
designed  suit  area  may  be  provided  in 
the  facility.  Personnel  who  enter  this 
area  shall  wear  a  one-piece  positive 
pressure  suit  that  is  ventilated  by  a  life- 
support  system.  The  life-support  system 
includes  alarms  and  emergency  backup 
breathing  air  tanks.  Entry  to  this  area  is 
through  an  airlock  fitted  with  airtight 
doors.  A  chemical  shower  is  provided  to 
decontaminate  the  surface  of  the  suit 
before  the  worker  exits  the  area.  The 
exhaust  air  from  the  suit  area  is  filtered 
by  two  sets  of  high  efficiency  particulate 
air/HEPA  filters  installed  in  series.  A 
duplicate  filtration  unit,  exhaust  fan, 
and  an  automatically  starting  emergency 
power  source  are  provided.  The  air 
pressure  within  the  suit  area  is  greater 
than  that  of  ^y  adjacent  area. 
Emergency  lighting  and  communication 
systems  are  provided.  All  penetrations 
into  the  internal  shell  of  the  suit  are 
sealed.  A  double-doored  autoclave  is 
provided  for  decontaminating  waste 
materials  to  be  removed  from  the  suit 
areas. 


APPENDIX  G-Table  1. -Possible  Alternative  CoMBl^4ATK»ls  of  Physical  and  Biological  Containment  Safeguahos 
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Alternate  physical  containment 


Laboratory  facili- 
ties 


BL3 
BL3 
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BL4 
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Laboratory  prac- 
tices 


BL3 
BL3 
BL3 
BL3 
BL4 
BL4 


Laboratory  equip- 
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BL3 
BL4 
BL3 
BL2 
BL4 
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HV2 
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HV2 
HV1 
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Appendix  G-IU-A.  Laboratorj-  Safety 
at  the  Center  for  Disease  Control,  U.S. 
Department  of  Health,  Education,  and 
Welfare  Publication  No.  CDC  75-81 18, 
September  1974. 


Appendix  G-III-B.  Biosafety  in 
Microbiological  and  Biomedical 
Laboratories,  3rd  edition.  May  1993, 
U.S.  DHHS,  Public  Health  Service. 
Centers  for  Disease  Control  and 
Prevention,  Atlanta,  Georgia,  and  NIH, 
Bcthesda,  Maryland. 


Appendix  G-III-C.  National  Cancer 
Institute  Safety  Standards  for  Research 
Involving  Oncogenic  Viruses,  U.S. 
Department  of  Health,  Education,  and 
Welfare  Publication  No.  (NIH)  75-790, 
October  1974. 

Appendix  G-III-D.  National  Institutes 
of  Health  Biohazards  Safety  Guide,  U.S. 
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Department  of  Heajth,  Education,  and 
Welfare,  Public  Health  Service,  NIH, 
U.S.  Govenunent  ftinting  Office,  Stock 
No.  1740-00383.  1974. 

Appendix  G-IIl-p.  A.  Hellnian,  M.  N. 
Oxman,  and  R.  Poljack  (eds.), 
Biohazards  in  Biological  Research,  Cold 
Spring  Harbor  Laboratory  1973. 

Appendix  G-Ul-F.  N.  V.  Steere  (ed.), 
Handbook  of  Labomtory  Safety,  2nd 
edition,  The  Qiemjcal  Rubber  Co., 
Qeveland.Ohio,  lijl. 

Appendix  G-UI-  j.  Bodily,  J.  L, 
"General  Administ  -ation  of  the 
Laboratory,"  H.  L. :  lodily.  E.  L.  Updyke, 
and  ].  O.  Mason  (ec  s.).  Diagnostic 
Procedures  for  Bad  erial.  Mycotic,  and 
Parasitic  Infections  American  Public 
Health  Association  New  York,  1970, 
pp.  11-28. 

Appendix  G-lII-  i.  Darlow.  H.  M. 
(1969).  "Safety  in  t  je  Microbiological 
Laboratory."  in  J.  R  Norris  and  D.  VV. 
Robbins  (eds.).  Met  lods  in 
Microbiology,  Acac  emic  Press.  Inc.. 
New  York,  pp.  169-  204. 

Appendix  G-Ill-  .  The  Prevention  of 
Laboratory  Acquired  Infection,  C,  H. 
Collins.  E.  G.  Hartley,  and  R.  Pilsworth. 
Public  Health  Labo  -atory  Service, 
Monograph  Series  No.  6. 1974. 

Appendix  G-III-  .  Chatigny,  M.  A., 
"Protection  Agains  Infection  in  the 
Microbiological  Laboratory:  Devices  and 
Procedures."  in  VV.  VV.  Umbreit  (ed). 
Advances  in  Applic  d  Microbiology, 
Academic  Press,  N«  w  York,  New  York, 
1961   3:131—192. 

Appendix  G-III-  C.  Horsftll.  F.  L.  Jr., 
and  J.  H.  Baner,  Ind  ividual  Isolation  of 
Infected  Animals  it  a  Single  Room,  J. 
Bact.,  1940,  40.  569  -580. 

Appendix  G-III-! ..  Biological  safety 
cabinets  referred  to  in  this  section  are 
classified  as  Class  I  Class  11,  or  Class  III 
cabinets.  A  Class  li  s  a  ventilated 
cabinet  for  personn  j1  protection  having 
an  inward  flow  of  a  r  away  from  the 
operator.  The  exhai  st  air  from  this 
cabinet  is  filtered  tl  rough  a  high 
efficiency  particula  e  air/HEPA  filter. 
This  cabinet  is  usee  in  three  operational 
modes:  (i)  with  a  fu  1-width  open  front, 
(ii)  with  an  installe(  1  front  closure  panel 
(having  four  6-inch  diameter  openings) 
without  gloves,  and  (iii)  with  an 
installed  front  closire  panel  equipped 
with  arm-length  rul  ber  gloves.  The  face 
velocity  of  the  inwa  rd  flow  of  air 
through  the  full-wi(  th  open  front  is  75 
feet  per  minute  or  g  reater.  A  Class  II 
cabinet  is  a  ventilat  ;d  cabinet  for 

Eersonnel  and  prod  act  protection 
aving  an  open  froi  t  with  inward  air 
flow  for  personnel  jirotection,  and 
HEP  A  filtered  mass  recirculated  air  flow 
for  product  protect!  an.  The  cabinet 
exhaust  air  is  filtere  d  through  a  HEPA 
filter.  The  face  velo  :ity  of  the  inward 


flow  of  air  through  the  full- width  open 
front  is  75  feet  per  minute  or  greater. 
Design  and  performance  specifications 
for  Class  II  cabinets  have  been  adopted 
by  the  National  Sanitation  Foundation, 
Ann  Arbor,  Michigan.  A  Class  III 
cabinet  is  a  closed-fix)nt  ventilated 
cabinet  of  gas  tight  construction  which 
provides  the  highest  level  of  personnel 
protection  of  all  biosafety  safety 
cabinets.  The  interior  of  the  cabinet  is 
protected  from  contaminants  exterior  to 
the  cabinet.  The  cabinet  is  fitted  with 
arm-length  rubber  gloves  and  is 
operated  imder  a  negative  pressure  of  at 
least  0.5  inches  water  gauge.  All  supply 
air  is  filtered  through  HEPA  filters. 
Exhaust  air  is  filtered  through  two 
HEPA  filters  or  one  HEPA  filter  and 
incinerator  before  being  discharged  to 
the  outside  environment.  National 
Sanitation  Foundation  Standard  49. 
1976.  Class  II  (Laminar  Flow)  Biohazard 
Cabinetry,  Ann  Arbor,  Michigan. 

Appendix  G-UI-M.  Biosafety  Level  1 
is  suitable  for  work  involving  agents  of 
unknown  or  minimal  potential  hazard 
to  laboratory  personnel  and  the 
environment.  The  laboratory  is  not 
separated  from  the  general  traffic 
patterns  in  the  building.  Work  is 
generally  conducted  on  open  bench 
tops.  Special  containment  equipment  is 
not  required  or  generally  used. 
Laboratory  personnel  have  specific 
training  in  the  procedures  conducted  in 
the  laboratory  and  are  supervised  by  a 
scientist  with  general  training  in 
microbiology  or  a  related  science  (see 
Appendix  G-III-B). 

Appendix  G-III-N.  Biosafety  Level  2 
is  similar  to  Level  1  and  is  suitable  for 
work  involving  agents  of  moderate 
potential  hazard  to  personnel  and  the 
environment.  It  differs  in  that:  (1) 
laboratory  personnel  have  specific 
training  in  handling  pathogenic  agents 
and  are  directed  by  competent 
scientists;  (2)  access  to  the  laboratory  is 
limited  when  work  is  being  conducted; 
and  (3)  certain  procedures  in  which 
infectious  aerosols  are  created  are 
conducted  in  biological  safety  cabinets 
or  other  physical  containment 
equipment  (see  Appendix  G-III-B). 

Appendix  G-IIi-O.  Office  of  Research 
Safety,  National  Cancer  Institute,  and 
the  Special  Committee  of  Safety  and 
Health  Experts,  Laboratory  Safety 
Monograph:  A  Supplement  to  the  NIH 
Guidelines  for  Recombinant  DNA 
Research,  NIH,  Bethesda,  Maryland 
1978. 

Appendix  G-CI-P.  Biosafety  Level  3 
is  applicable  to  clinical,  diagnostic, 
teaching,  research,  or  production 
facilities  in  which  work  is  conducted 
with  indigenous  or  exotic  agents  which 
may  cause  serious  or  potentially  lethal 


disease  as  a  resuh  of  exposure  by  the 
inhalation  route.  Laboratory  personnel 
have  specific  training  in  handling 
pathogenic  and  potentially  lethal  agents 
and  are  supervised  by  competent 
scientists  who  are  experienced  in 
working  with  these  agents.  All 
procedures  involving  the  manipulation 
of  infectious  material  are  conducted 
within  biological  safety  cabinets  or 
other  physical  containment  devices  or 
by  personnel  wearing  appropriate  - 
personal  protective  clothing  and 
devices.  The  laboratory  has  special 
engineering  and  design  features.  It  is 
recognized,  however,  that  many  existing 
facilities  may  not  have  all  the  fadUty 
safeguards  recommended  for  BL3  (e.g., 
access  zone,  sealed  penetrations,  and 
directional  airflow,  etc.).  In  these 
circumstances,  acceptable  safety  may  be 
achieved  for  routine  or  repetitive 
operations  (e.g.,  diagnostic  procedures 
involving  the  propagation  of  an  agent 
for  identification,  typing,  and 
susceptibility  testing)  in  laboratories 
where  facility  features  satisfy  BL2 
recommendations  provided  the 
recommended  "Standard 
Microbiological  Practices,"  "Special 
Practices,"  and  "Containm,ent 
Equipment"  for  BL3  are  rigorously 
followed.  The  decision  to  implement 
this  modification  of  BL3 
recommendations  should  be  made  only 
by  the  Principal  Investigator. 

Appendix  H.  Shipment 

Recombinant  DNA  molecules 
contained  in  an  organism  or  in  a  viral 
genome  shall  be  shipped  imder  the 
applicable  regulations  of  the  U.S.  Postal 
Service  (39  Code  of  Federal  Regulations, 
Part  3);  the  Public  Health  Service  (42 
Code  of  Federal  Regulations,  Part  72); 
the  U.S.  Department  of  Agriculture  (9 
Code  of  Federal  Regulations, 
Subchapters  D  and  E;  7  CFR,  Part  340); 
and/or  the  U.S.  Department  of 
Transportation  (49  Code  of  Federal 
Regulations,  Parts  171-179). 

Appendix  H-I.  Host  organisms  or 
viruses  will  be  shipped  as  etiologic 
agents,  regardless  of  whether  they 
contain  recombinant  DNA,  if  they  are 
regulated  as  human  pathogens  by  the 
Public  Health  Service  (42  Code  of 
Federal  Regulations,  Part  72)  or  as 
animal  pathogens  or  plant  pests  under 
the  U.S.  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspection 
Service  (Titles  9  and  7  Code  of  Federal 
Regulations,  respectively).   - 

Appendix  H-11.  Host  organisms  and 
viruses  will  be  shipped  as  etiologic 
agents  if  they  contain  recombinant  DNA 
when:  (i)  the  recombinant  DNA  includes 
the  complete  genome  of  a  host  organis'-^ 
or  virus  regulated  as  a  human  or  anir.ioi 


pathogen  or  a  plant  pest;  or  (ii)  the 
recombinant  DNA  codes  for  a  toxin  or 
other  factor  directly  involved  in 
eliciting  human,  animal,  or  plant 
disease  or  inhibiting  plant  growth,  and 
is  carried  on  an  expression  vector  or 
within  the  host  chromosome  and/or 
when  the  host  organism  contains  a 
conjugation  proficient  plasmid  or  a 
generalized  transducing  phage;  or  (iii) 
the  recombinant  DNA  comes  from  a  host 
organism  or  vims  regulated  as  a  human 
or  animal  pathogen  or  as  a  plant  pest 
and  has  not  been  adequately 
characterized  to  demonstrate  that  it  does 
not  code  for  a  factor  involved  in 
eliciting  human,  animal,  or  plant 
disease. 

Appendix  H-III.  Footnotes  and 
References  of  Appendix  H 

For  further  information  on  shipping 
etiologic  agents  contact:  (i)  The  Centers 
for  Disease  Control  and  Prevention, 
ATTN:  Biohazards  Control  Office,  1600 
Cliflon  Road.  Atlanta,  Georgia  30333, 
(404)  639-3883,  FTS  236-3883;  (ii)  The 
U.S.  Department  of  Transportation, 
ATTN:  Office  of  Hazardous  Materials 
Transportation.  400  7th  Street.  S.W.. 
Washington.  DC  20590.  (202)  366-4545; 
or  (iii)  U.S.  Department  of  Agriculture, 
ATTN:  Animal  and  Plant  Health 
Inspection  Service,  Import-Export 
Prciiucts,  Room  756.  Federal  Building, 
6505  Belcrest  Road,  Hyattsville. 
Maryland  20782;  for  Animal  Pathogens 
call  (301)  436-7885;  for  Plant  Pests 
(301) 436-6799. 

Appendix  L  Biological  Containment 
(See  Appendix  E) 

Appendix  I-I.  Levels  of  Biological 
Containment 

In  consideration  of  biological 
containment,  the  vector  (plasmid, 
organelle,  or  virus)  for  the  recombinant 
DNA  and  the  host  (bacterial,  plant,  or 
animal  cell)  in  which  the  vector  is 
propagated  in  the  laboratory  will  be 
considered  together.  Any  combination 
of  vector  and  host  which  is  to  provide 
biological  containment  shall  be  chosen 
or  constructed  so  that  the  foUowing 
types  of  "escape"  are  minimized:  (i) 
survival  of  the  vector  in  its  host  outside 
the  laboratory,  and  (ii)  transmission  of 
the  vector  from  the  propagation  host  to 
other  non-laboratory  hosts.  The 
following  levels  of  biological 
containment  (host-vector  systems)  for 
prokaryotes  are  established.  Appendices 
I-I-A  through  I-II-B  describe  levels  of 
biological  containment  (host-vector 
systems)  for  prokaryotes.  Specific 
criteria  will  depend  on  the  organisms  to 
be  used. 
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pathogen  or  a  plant  pest;  or  (ii)  the 
recombinant  DNA  codes  for  a  toxin  or 
other  factor  directly  involved  in 
eliciting  human,  animal,  or  plant 
disease  or  inhibiting  plant  growth,  and 
is  carried  on  an  expression  vector  or 
within  the  host  chromosome  and/or 
when  the  host  organism  contains  a 
conjugation  proficient  plasmid  or  a 
generalized  transducing  phage;  or  (iii) 
the  recombinant  DNA  comes  from  a  host 
organism  or  vims  regulated  as  a  human 
or  animal  pathogen  or  as  a  plant  pest 
and  has  not  been  adequately 
characterized  to  demonstrate  that  it  does 
not  code  for  a  factor  involved  in 
eliciting  human,  animal,  or  plant 
disease. 

Appendix  H-III.  Footnotes  and 
References  of  Appendix  H 

For  further  information  on  shipping 
etiologic  agents  contact:  (i)  The  Centers 
for  Disease  Control  and  Prevention, 
ATTN:  Biohazards  Control  Office,  1600 
Clifton  Road,  Atlanta.  Georgia  30333, 
(404)  639-3883,  FTS  236-3883;  (ii)  The 
U.S.  Department  of  Transportation, 
ATTN:  Office  of  Hazardous  Materials 
Transportation.  400  7th  Street.  S.W., 
Washington,  DC  20590,  (202)  366-4545; 
or  (iii)  U.S.  Department  of  Agriculture, 
ATTN:  Animal  and  Plant  Health 
Inspyection  Service,  Import-Export 
Prcxlucts,  Room  756,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville, 
Maryland  20782;  for  Animal  Pathogens 
call  (301)  436-7885;  for  Plant  Pests 
(301)  436-6799. 

Appendix  I.  Biological  Containment 
(See  Appendix  E) 

Appendix  I-I.  Levels  of  Biological 
Containment 

In  consideration  of  biological 
containment,  the  vector  (plasmid, 
organelle,  or  virus)  for  the  recombinant 
DNA  and  the  host  (bacterial,  plant,  or 
animal  cell)  in  which  the  vector  is 
propagated  in  the  laboratory  will  be 
considered  together.  Any  combination 
of  vector  and  host  which  is  to  provide 
biological  containment  shall  be  chosen 
or  constructed  so  that  the  foUowing 
types  of  "escape"  are  minimized:  (i) 
survival  of  the  vector  in  its  host  outside 
the  laboratory,  and  (ii)  transmission  of 
the  vector  from  the  propagation  host  to 
other  non-laboratory  hosts.  The 
following  levels  of  biological 
containment  (host-vector  systems)  for 
prokaryotes  are  established.  Appendices 
I-I-A  through  I-II-B  describe  levels  of 
biological  containment  (host-vector 
systems)  for  prokaryotes.  Specific 
criteria  will  depend  on  the  organisms.to 
he  used. 


Appendix  I-I-A.  Host- Vector  1  Systems 

Host- Vector  1  systems  provide  a 
moderate  level  of  containment.  Specific 
Host- Vector  1  systems  are: 

Appendix  I-I-A-1.  Escherichia  coU  K- 
12  Host-Vector  1  Systems  (EKl).  The 
host  is  always  Escherichia  coli  K-12  or 
a  derivative  thereof,  and  the  vectors 
include  non-con jugative  plasmids  (e.g.. 
pSClOl,  ColEl,  or  derivatives  thereof 
(see  App«idices  I-III-A  through  G)  and 
variants  of  bacteriophage,  such  as 
lambda  (see  Appendices  I-ill-H  through 
O).  The  Escherichia  coli  K-12  hosts 
shall  not  contain  conjugation-proficient 
plasmids,  whether  autonomous  or 
integrated,  or  generaUzed  transducing 
phages. 

Appendix  I-I-A-2.  Other  Host-Vector 
1  Systems.  At  a  minimum,  hosts  and 
vectors  shall  be  comparable  in 
containment  to  Escherichia  coli  K-12 
with  a  non-conjugative  plasmid  or 
bacteriophage  vector.  Appendix  I-II 
describes  the  data  to  be  considered  and 
mechanism  for  approval  of  Host- Vector 
1  systems. 

Appendix  I-I-B.  Host- Vector  2  Systems 

Host- Vector  2  Systems  provide  a  high 
level  of  biological  containment  as 
demonstrated  by  data  from  suitable  tests 
performed  in  the  laboratory.  Escape  of 
the  recombinant  DNA  either  via  survival 
of  the  organisms  or  via  transmission  of 
recombinant  DNA  to  other  organisms 
should  be  <1/10«  under  specified 
conditions.  Specific  Host- Vector  2 
systems  are: 

Appendix  I-I-B-1.  For  Escherichia 
coli  K-12  Host- Vector  2  systems  (EK2) 
in  which  the  vector  is  a  plasmid,  no 
more  than  1/10^  host  cells  shall 
perpetuate  a  cloned  DNA  fragment 
under  the  specified  non-permissive 
laboratory  conditions  designed  to 
represent  the  natural  environment, 
either  by  survival  of  the  original  host  or 
as  a  consequence  of  transmission  of  the 
cloned  DNA  fragment. 

Appendix  I-I-B-2.  For  Escherichia 
coli  K-12  Host- Vector  2  systems  (EK2) 
in  which  the  vector  is  a  phage,  no  more 
than  1/10*  phage  particles  shall 
perpetuate  a  cloned  DNA  fragment 
under  the  specified  non-permissive 
laboratory  conditions  designed  to 
represent  the  natural  environment, 
either  as  a  prophage  (in  the  inserted  or 
plasmid  form)  in  the  laboratory  host 
used  for  phage  propagation,  or  survival 
in  natural  environments  and 
transferring  a  cloned  DNA  fragment  to 
other  hosts  (or  their  resident  prophages). 

Appendix  I-II.  Certification  of  Host- 
Vector  Systems 

Appendix  l-II-A.  Responsibility.  Host- 
Vector  1  systems  (other  than  Escherichia 


coli  K-12)  and  Host-Vector  2  systems 
may  not  be  designated  as  such  until 
they  have  been  certified  by  the  NIH 
Director.  Requests  for  certification  of 
host-vector  systems  may  be  submitted  to 
the  Office  of  Recombinant  DNA 
Activities.  National  Institutes  of  Health. 
Building  31,  room  4B11,  Bethesda, 
Maryland  20892,  (301)  496-9838. 
Proposed  host- vector  systems  will  be 
reviewed  by  the  RAC  (see  section  IV-C- 
l-b-(l)-(e)).  Initial  review  will  based  on 
the  construction,  properties,  and  testing 
of  the  proposed  host-vector  system  by  a 
subcommittee  composed  of  one  or  more 
R.\C  members  and/or  ad  hoc  experts. 
The  RAC  will  evaluate  the 
subcommittee's  report  and  any  other 
available  information  at  the  next 
scheduled  RAC  meeting.  The  NIH 
Director  is  responsible  for  certification 
of  host-vector  systems,  following  advice 
of  the  RAC.  Minor  modifications  to 
existing  host-vector  systems  (i.e.,  those 
that  are  of  minmial  or  no  consequence . 
to  the  properties  relevant  to 
containment),  may  be  certified  by  the 
NIH  Director  without  prior  RAC  review 
(see  section  IV-C-l-b-(2)-(h)).  Once  a 
host-vector  system  has  been  certified  by 
the  NIH  Director,  a  notice  of 
certification  will  be  sent  by  NIH/ORDA 
to  the  applicant  and  to  the  Institutional 
Biosafety  Committee  Chairs.  A  fist  of  all 
currently  certified  host-vector  systems  is 
available  bom  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31.  room 
4B11.  Bethesda.  Maryland  20892,  (301) 
496-9838.  The  NIH  Director  may 
rescind  the  certification  of  a  host-vector 
system  (see  section  IV-C-l-b-(2)-(i)).  If 
certification  is  rescinded,  NIH  v«ll 
instruct  investigators  to  transfer  cloned 
DNA  into  a  different  system  or  use  the 
clones  at  a  higher  level  of  physical 
containment  level,  unless  NIH 
determines  that  the  already  constructed 
clones  incorporate  adequate  biological 
containment.  Certification  of  an  host- 
vector  system  does  not  extend  to 
modifications  of  either  the  host  or 
vector  component  of  that  system.  Such 
modified  systems  shall  be 
independently  certified  by  the  NIH 
Director.  If  modifications  are  minor,  it 
may  only  be  necessary  for  the 
investigator  to  submit  data  showing  that 
the  modifications  have  either  improved 
or  not  impaired  the  major  phenotypic 
traits  on  which  the  containment  of  the 
system  depends.  Substantial 
modifications  to  a  certified  host-vector 
system  requires  submission  of  complete 
testing  data. 
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Appendix  I-II-B.  I|ata  To  Be  Submitted 
for  Certification 

Appendix  I-II-B  1.  Host-Vector  1 
Systems  Other  than  Escherichia  coli  K- 
12.  The  following  types  of  data  shall  be 
submitted,  modifie  d  as  appropriate  for 
the  particular  syste  m  under 
consideration:  (i)  a  description  of  the 
organism  and  vectcir;  the  strain's  natural 


requirements;  its 


reproduction. 


survival,  and  the  n^echanisms  by  which 
it  exchanges  genetilc  information;  the 


with  which  this 
exchanges  genetic 


information  and  th  J  type  of  information 
is  exchanged;  and  any  relevant 
information  about  its  pathogenicity  or 
toxicity;  (ii)  a  desciiption  of  the  history 
of  the  particular  stijains  and  vectors  to 
be  used,  including  data  on  any 
mutations  which  «  nder  this  organism 
less  able  to  survive  or  transmit  genetic 
information;  and  (L  i)  a  general 
description  of  the  range  of  experiments 
contemplated  with  emphasis  on  the 
need  for  developin  ;  such  an  Host- 
Vector  1  system. 

Appendix  l-II-B-  2.  Host-Vector  2 
Systems.  Investigat  ars  planning  to 
request  Host-Vecto'  2  systems 
certification  may  obtain  instructions 
from  NIH/ORDA  ccnceming  data  to  be 
submitted  (see  Apf  endices  I-IIl-N  and 
O).  In  general,  the  I  allowing  types  of 
data  are  required:  (  )  description  of 
construction  steps  ivith  indication  of 
source,  properties,  md  manner  of 
introduction  of  genetic  traits;  (ii) 
quantitative  data  oi  i  the  stability  of 
genetic  traits  that  c  jntribute  to  the 
containment  of  the  system;  (iii)  data  on 
the  sujT/ival  of  the  post-vector  system 
under  non-permiss  ve  laboratory 
conditions  designeii  to  represent  the 
relevant  natural  en  nronment;  (iv)  data 
on  transmissibility  of  the  vector  and/or 
a  cloned  DNA  fragi  lent  under  both 
permissive  and  noi  -permissive 
conditions;  (v)  data  on  all  other 
properties  of  tlie  sy  stem  which  affect 
containment  and  u  ility,  including 
information  on  yie!  ds  of  phage  or 
plasmid  molecules  ease  of  DNA 
isolation,  and  ease  >ftransfection  OF 
transformation;  anc  (vi)  in  some  cases, 
the  investigator  ma  y  be  asked  to  submit 
data  on  survival  an  i  vector 
transmissibility  fro  n  experiments  in 
which  the  host-vec  or  is  fed  to 
laboratory  animals  pr  one  or  more 
human  subjects.  Sdch  in  vivo  data  may 
be  required  to  conf  nn  the  validity  of 
predicting  in  vivo  survival  on  the  basis 
of  in  vitro  experim(>nts.  Data  shall  be 
submitted  12  weekt  prior  to  the  RAC 
meeting  at  which  s  ich  data  will  be 


IMI 


considered  by  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31,  room 
4B11,  Bethesda,  Maryland  20892,  (301) 
496-9838.  Investigators  are  encouraged 
to  publish  their  data  on  the 
construction,  properties,  and  testing  of 
proposed  Host  Vector  2  systems  prior  to 
consideration  of  the  system  by  the  RAC 
and  its  subcommittee.  Specific 
instructions  concerning  the  submission 
of  data  for  proposed  Escherichia  coli  K- 
12  Host-Vector  2  system  (EK2)  involving 
either  plasmids  or  bacteriophage  in 
Escherichia  coli  K-12,  are  available 
&x)m  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Building  31,  room  4B11,  Bethesda, 
Maryland  20892,  (301)  496-9838. 

Appendix  I-III.  Footnotes  and 
References  of  Appendix  I 
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Construction  of  Biologically  Functional 
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Appendix  I-III-I.  Murray,  N.E.,  and  K. 
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Tiemeier  and  L  Enquist  (1977),  EK2 
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Science,  1977, 196.  pp.  175-177. 
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Appendix  J.  Biotechnology  Research 
Subcommittee 

The  National  Science  and  Technology 
Council's  Committee  on  Fundamental 
Science  determined  that  a  subcommittee 
should  be  continued  to  identify  and 
coordinate  Federal  research  efforts,  "' 
identify  research  needs,  stimulating 
international  cooperation,  and  assess 
national  and  international  policy  issues 
concerning  biotechnology  sciences.  The 
primary  emphasis  will  be  on  scientific 
issues  to  increase  the  overall 
effectiveness  and  productivity  of  the 
Federal  investment  in  biotechnology 
sciences,  especially  regarding  issues 
which  cut  across  agency  boundaries. 
This  subcommittee  is  called  the 
Biotechnology  Research  Subcommittee 

Membership  of  the  Biotechnology 
Research  Subcommittee  will  include 
Federal  agencies  that  support 
biotechnology  research.  Agencies 
represented,  are:  U.S.  Department  of 
Agriculture,  Department  of  Commerce, 
Department  of  Defense,  Department  of 
Energy,  Department  of  Health  and 
Human  Services,  Department  of  Interitii , 
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Department  of  Justice,  Department  of 
State,  Department  of  Veterans  Affairs, 
Agency  for  International  Development, 
Environmental  Protection  Agency, 
National  Aeronautics  and  Space 
Administration,  and  National  Science 
Foundation.  The  Biotechnology 
Research  Subcommittee  will  function  in 
an  advisory  capacity  to  the  Committee 
on  Fundamental  Science,  the  Director  of 
the  Office  of  Science  and  Technology 
Policy,  and  the  Executive  Office  of  the 
President.  The  Biotechnology  Research 
Subcommittee  will  review  the  scientific 
aspects  of  proposed  regulations  and 
guidelines  as  they  are  developed. 

The  primary  responsibilities  of  the 
Biotechnology  Research  Subcommittee 
are  to:  (i)  Describe  and  review  current 
Federal  efforts  in  biotechnology 
research;  (ii)  identify  and  define  the 
priority  areas  for  future  Federal 
biotechnology  research,  including  areas 
needing  greater  emphasis,  describing 
the  role  of  each  agency  in  those  areas, 
and  delineate  where  interagency 
cooperation  would  enhance  progress  in 
the  biotechnology  sciences,  with  an 
emphasis  on  integrated  research  efforts, 
where  appropriate;  (iii)  assess  major 
international  efforts  in  the 
biotechnology  sciences  and  develop 
mechanisms  for  international 
collaboration.  For  example,  activities  of 
the  U.S. -European  Community  Task 
Force  on  Biotechnology  have  been 
coordinated  through  the  Biotechnology 
Research  Subcommittee;  (iv)  identify 
and  review  national  and  international 
policy  issues  (such  as  public  education) 
associated  with  biotechnology;  and  (v) 
provide  reviews,  analyses,  and 
recommendations  to  the  Chairs  of  the 
Committee  on  Fundamental  Science  on 
scientific  issues  related  to  regulations 
and  the  applications  of  biotechnology 
research  and  biotechnology  policies  and 
issues. 

In  1990,  the  Biotechnology  Research 
Subcommittee  replaced  the 
Biotechnology  Sciences  Coordinating 
Committee.  Both  the  Biotechnology 
Research  Subcommittee  and  the 
Biotechnology  Sciences  Coordinating 
Committee  previously  functioned  under 
the  Federal  Coordinating  Council  on 
Science,  Engineering,  and  Technology 
(FCCSET).  While  regulatory  issues 
became  the  primary  focus  Of  the 
Biotechnology  Sciences  Coordinating 
Committee,  the  Biotechnology  Research 
Subcommittee  focuses  on  scientific 
issues,  although  it  will  still  provide 
scientific  support  for  regulatory 
responsibilities. 
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Department  of  Justice.  Department  of 
State,  Department  of  Veterans  Affairs. 
Agency  for  International  Development. 
Environmental  Protection  Agency. 
National  Aeronautics  and  Space 
Administration,  and  National  Science 
Foundation.  The  Biotechnology 
Research  Subcommittee  will  function  in 
an  advisory  capacity  to  the  Committee 
on  Fundamental  Science,  the  Director  of 
the  Office  of  Science  and  Technology 
Policy,  and  the  Executive  Office  of  the 
President.  The  Biotechnology  Research 
Subcommittee  will  review  the  scientific 
aspects  of  proposed  regulations  and 
guidelines  as  they  are  developed. 

The  primary  responsibilities  of  the 
Biotechnology  Research  Subcommittee 
are  to:  (i)  Describe  and  review  current 
Federal  efforts  in  biotechnology 
research;  (ii)  identify  and  define  the 
priority  areas  for  future  Federal 
biotechnology  research,  including  areas 
needing  greater  emphasis,  describing 
the  role  of  each  agency  in  those  areas, 
and  delineate  where  interagency 
cooperation  would  enhance  progress  in 
the  biotechnology  sciences,  with  an 
emphasis  on  integrated  research  efforts, 
where  appropriate;  (iii)  assess  major 
international  efforts  in  the 
biotechnology  sciences  and  develop 
mechanisms  for  international 
■  collaboration.  For  example,  activities  of 
the  U.S. -European  Community  Task 
Force  on  Biotechnology  have  been 
coordinated  through  the  Biotechnology 
Research  Subcommittee;  (iv)  identify 
and  review  national  and  international 
policy  issues  (such  as  pubUc  education) 
associated  with  biotechnology;  and  (v) 
provide  reviews,  analyses,  and 
recommendations  to  the  Chairs  of  the 
Committee  on  Fundamental  Science  on 
scientific  issues  related  to  regulations 
and  the  applications  of  biotechnology 
research  and  biotechnology  policies  and 


issues. 


In  1990,  the  Biotechnology  Research 
Subcommittee  replaced  the 
Biotechnology  Sciences  Coordinating 
Committee,  fiioth  the  Biotechnology 
Research  Subcommittee  and  the 
Biotechnologj'  Sciences  Coordinating 
Committee  previously  functioned  under 
the  Federal  Coordinating  Council  on 
Science,  Engineering,  and  Technology 
(FCCSET).  While  regulatory  issues 
became  the  primary  focus  of  the 
Biotechnology  Sciences  Coordinating 
Committee,  the  Biotechnology  Research 
Subcommittee  focuses  on  scientific 
issues,  although  it  will  still  provide 
scientific  support  for  regulatory 
responsibilities. 


Appendix  K.  Physical  Containment  for 
Large  Scale  Uses  of  Organisms 
Containing  Recombinant  DNA 
Molecules 

Appendix  K  specifies  physical 
containment  guidelines  for  large  scale 
(greater  than  10  liters  of  culture) 
research  or  production  involving  viable 
organisms  containing  recombinant  DNA 
molecules.  It  shall  apply  to  large  scale 
research  or  production  activities  as 
specified  in  Section  III-C-6.  It  is 
important  to  note  that  this  appendix 
addresses  only  the  biological  hazard 
associated  with  organisms  containing 
recombinai>t  DNA.  Other  hazards 
accompanying  the  large  scale 
cultivation  of  such  organisms  (e.g.,  toxic 
properties  of  products;  physical, 
mechanical,  and  chemical  aspects  of 
downstream  processing)  are  not 
addressed  and  shall  be  considered 
separately,  albeit  in  conjunction  with 
this  appendix. 

All  provisions  shall  apply  to  large 
scale  research  or  production  activities 
with  the  following  modifications:  (i) 
Appendix  K  shall  supersede  Appendix 
G  when  quantities  in  excess  of  10  liters 
of  culture  are  involved  in  research  or 
production.  Appendix  K-II  applies  to 
Good  Large  Scale  Practice;  (ii)  the 
institution  shall  apppint  a  Biological 
Safety  Officer  if  it  engages  in  large  scale 
research  or  production  activities   • 
involving  viable  organisms  containing 
recombinant  DNA  molecules.  The 
duties  of  the  Biological  Safety  Officer 
shall  include  those  specified  in  Section 
IV-B-3;  (iii)  the  insUtution  shall 
establish  and  maintain  a  health 
surveillance  program  for  personnel 
engaged  in  large  scale  research  or 
production  activities  involving  viable 
organisms  containing  recombinant  DNA 
molecules  which  require  Biosafety  Level 
(BL)  3  containment  at  the  laboratory 
scale.  The  program  shall  include: 
preassigiiment  and  periodic  physical 
and  medical  examinations;  collection, 
maintenance,  and  analysis  of  serum 
specimens  for  monitoring  serologic 
changes  that  may  result  from  the 
employee's  work  experience;  and 
provisions  for  the  investigation  of  any 
serious,  unusual,  or  extended  illnesses 
of  employees  to  determine  possible 
occupational  origin. 

Appendix  K-I.  Selection  of  Physical 
Containment  Levels 

The  selection  of  the  physical 
containment  level  required  for 
recombinant  DNA  research  or 
production  involving  more  than  10 
liters  of  culture  is  based  on  the 
containment  guidefines  established  in 
Section  III.  For  purposes  of  large  scale 


research  or  production,  four  physical 
containment  levels  are  established.  The 
four  levels  set  cOntaimnent  conditions 
at  those  appropriate  for  the  degree  of 
hazard  to  health  or  the  environment 
posed  by  the  organism,  judged  by 
experience  with  similar  organisms 
unmodified  by  recombinant  DNA 
techniques  and  consistent  with  Good 
Large  Scale  Practice.  The  four  biosafety 
levels  of  large  scale  physical 
containment  are  referred  to  as  Good 
Large  Scale  Practice,  BLl-Large  Scale, 
BL2-Large  Scale,  and  BL3-La^e  Scale. 
Good  Large  Scale  Practice  is 
recommended  for  large  scale  research  or 
production  involving  viable,  non- 
pathogenic, and  nbn-toxigenic 
recombinant  strains  derived  from  host 
organisms  that  have  an  extended  history 
of  safe  large  scale  use.  Good  Large  Scale 
Practice  is  recommended  for  organisms 
such  as  those  included  in  Appendix  C 
which  have  built-in  environmental 
limitations  that  permit  optimum  growth 
in  the  large  scale  setting  but  limited 
survival  without  adverse  consequences 
in  the  environment.  BLl-Large  Scale  is 
recommended  for  large  scale  research  or 
production  of  viable  organisms 
containing  recombinant  DNA  molecules 
that  require  BLl  containment  at  the 
laboratory  scale  and  that  do  not  qualifj- 
for  Good  Large  Scale  Practice.  BL2- 
Large  Scale  is  recommended  for  large 
scale  research  or  production  of  viable 
organisms  containing  recombinant  DNA 
molecules  that  require  BL2  containment 
at  the  laboratory  scale.  BL3-Large  Scale 
is  recommended  for  large  scale  research 
or  production  of  viable  organisms 
containing  recombinant  DNA  molecules 
that  require  BL3  containment  at  the 
laboratory  scale.  No  provisions  are  made 
for  large  scale  research  or  production  of 
viable  organisms  containing 
recombinant  DNA  molecules  that 
require  BL4  containment  at  the 
laboratory  scale.  If  necessary,  these 
requirements  will  be  estabhshed  by  NIH 
on  an  individual  basis. 

Appendix  K-II.  Good  Large  Scale 
Practice  (GLSP) 

Appendix  K-II-A.  Institutional  codes 
of  practice  shall  be  formulated  and 
implemented  to  assure  adequate  control 
of  health  and  safety  matters. 

Appendix  K-II-B.  Written 
instructions  and  training  of  personnel 
shall  be  provided  to  assure  that  cultures 
of  viable  organisms  containing 
recombinant  DNA  molecules  are 
handled  prudently  and  that  the 
workplace  is  kept  clean  and  orderly. 

Appendix  K-II-C.  In  the  interest  of 
good  personal  hygiene,  facilities  (e.g., 
hand  washing  sink,  shower,  changing 
room)  and  protective  clothing  (e.g.. 
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unifonns.  laboratory  ^oats]  shftU  be 
provided  that  are  appt«>priate  for  the 
risk  of  exposure  to  viable  organisms 
containing  recombinant  DNA 
molecules.  Eating,  drinking,  smoking, 
applying  cosmetics,  akxd  mouth 
pipetting  shall  be  prohibited  in  the  work 
area.  ! 

Appendix  K-H-D.  ([Cultures  of  viable 
organisms  cootaioing  recombinant  DNA 
molecules  shall  be  ha  ndled  in  facihties 
intended  to  safeguard!  health  during 
work  with  microorganisms  that  do  not 
require  containment. 

Appendix  K-U-E. ' 
containing  viable  reed 
organisms  shall  be , 
accordance  with  appl 
governmental  envirc 
regulations. 

Appendix  K-U-F. 
materials  to  a  system, I  sample  collection, 
transfer  of  culture  fluids  within/ 
between  systems, 
culture  fluids  shall  I 
manner  that  maiat 
exposure  to  viable  or 
recombinant  DNA  mc 
that  does  not  adverse) 
and  safety  of  employe 

Appendix  K-U-G. ' 
emergency  response  plan  shall  include 
provisions  for  handliog  spills.  Spills 
and  accidents  which  result  in  overt 
exposures  to  organisnis  containing 
recombinant  DNA  mcuecules  are 
immediately  reported!  to  the  Biological 
Safety  Officer,  Institutional  Biosafety 
Committee.  NIH/ORCIA.  and  other 
appropriate  authorities  (if  applicable). 
Reports  to  NIH/ORDA  shall  be  sent  to 
the  Office  of  Recombijiant  DNA 
Activities,  National  Iristitutes  of  Health, 
Building  31.  room  43  1,  Bethesda. 
Maryland  20892.  (301 1  496-9836. 

Appendix  K-HI.  Bioso  fety  Level  1 
(BLl)— Large  Scah 

Appendix  K-III-A.  Spills  and 
accidents  which  resul  I  in  overt 
exposiu^s  to  organisn  s  containing 
recombinant  DNA  mo  lecule«  are 
immediately  reported  to  the  Biological 
Safety  Officer.  Institui  ional  Biosafety 
Committee,  NIHyORD  \.  and  other 
appropriate  authoritias  (if  applicable). 
Reports  to  NIH/ORDa[ shall  be  sent  to 
the  Office  of  Recombihant  DNA 
Activities,  National  Ii^titutes  of  Health, 
Building  31,  room  4B11.  Bethesda. 
Mar\land  20892,  (30l)  496-9838. 
Medical  evaluation.  s^rrveiHance,  and 
treatment  are  provided  as  appropriate 
and  written  records  ate  maintained. 

Appendix  K-IH-B.  Cultures  of  viable 
organisms  containing  recombinant  DNA 
molecules  shall  be  handled  in  a  closed 
system  (e.g.,  closed  vassel  used  for  the 
propagation  and  grow  \h  of  cultures)  or 


other  primary  contaimsent  equipment 
(e.g.,  biological  safety  cabinet  containing 
a  centrifuge  used  to  process  culture 
fluids)  which  is  designed  to  reduce  the 
potential  for  escape  of  viable  organisms. 
Volumes  less  than  10  liters  may  be 
handled  outside  of  a  closed  system  or 
other  primary  containment  equipment 
provided  all  physical  containment 
requirements  specified  in  Appendix  G- 
II-A  are  met. 

Appendix  K-HI-C.  Culture  fluids 
(except  as  allowed  in  Appendix  K-IU- 
D)  shall  not  be  removed  from  a  closed 
system  or  other  primary  containment 
equipment  tmless  the  viable  organisms 
containing  recombinant  DNA  molecules 
have  been  inactivated  by  a  validated 
inactivation  procedure.  A  vaHdated 
inactivation  procedure  is  one  which  has 
been  demonstrated  to  be  effective  using 
the  organism  that  vrill  serve  as  the  host 
for  propagating  the  recombinant  DNA 
molecules. 

Appendix  K-III-D.  Sample  collection 
from  a  closed  system,  the  addition  of 
materials  to  a  closed  system,  and  the 
transfer  of  cuhure  fluids  from  one 
closed  system  to  another  shall  be 
conducted  in  a  manner  which 
minimizes  the  release  of  aerosols  or 
contamination  of  exposed  surfaces. 

Appendix  K-HI-E.  Exhaust  gases 
removed  from  a  closed  system  or  other 
primary  containment  equipment  shall 
be  treated  by  filters  which  have 
efficiencies  equivalent  to  high  efficiency 
particulate  air/HEPA  fihers  or  by  other 
equivalent  procedures  (e.g., 
incineration)  to  minimize  the  release  of 
viable  organisms  containing 
recombinant  DNA  molecules  to  the 
environment. 

Appendix  K-ID-F.  A  closed  system  or 
other  primary  containment  equipment 
that  has  contained  viable  organisms 
containing  recombinant  DNA  molecules 
shall  not  be  opened  for  maintenance  or 
other  purposes  unless  it  has  been 
sterilized  by  a  validated  sterilization 
procedure.  A  validated  sterilization 
procediire  is  one  which  has  been 
demonstrated  to  be  effective  using  the 
organism  that  will  serve  as  the  host  for 
propagating  the  recombinant  DNA 
molecules. 

Appendix  K-IU-G.  Emergency  plans 
required  by  Sections  IV-B-2-b-{6)  and 
IV-B-3-c-(3)  shall  include  methods 
and  procedures  for  handling  large  losses 
of  culture  on  an  emergency  basis. 

Appendix  K-IV.  Biosafety  Level  2 
(BL2}— Large  Scale 

Appendix  K-IV-A.  Spills  jmd 
accidents  which  result  in  overt 
exposures  to  organisms  containing 
recombinant  DNA  molecules  are 
immediately  reported  to  the  Biological 


Safety  Officer,  Instiiutional  Biosafety 
Committee.  NIH/ORDA,  and  other 
appropriate  authorities  (if  applicable). 
Reports  to  NIH/ORDA  shall  be  sent  to 
the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Building  31.  Room  4B11.  Bethesda, 
Maryland  20892.  (301)  496-9838, 
Medical  evaluation,  surveillance,  and 
treatment  are  provided  as  appropriate 
and  written  records  are  maintained. 

Appendix  K-IV-B.  Cultures  of  viable 
organisms  containing  recombinant  DNA 
molecules  shall  be  handled  in  a  closed 
system  (e.g..  closed  vessel  used  for  the 
propagation  and  growth  of  cultures)  or 
other  primary  containment  equipment 
(e.g..  Class  III  biological  safety  cabinet 
containing  a  centrifuge  used  to  process 
culture  fluids)  which  is  designed  to 
prevent  the  escape  of  viable  organisms. 
Volumes  less  than  10  liters  may  be 
handled  outside  of  a  closed  system  or 
other  primary  containment  equipment 
provided  all  physical  containment 
requirements  specified  in  Appendix  G- 
II-B  are  met. 

Appendix  K-FV-C.  Culture  fluids 
(except  as  allowed  in  App«idix  K-IV- 
D)  shall  not  be  removed  from  a  closed 
system  or  other  primary  containment 
equipment  unless  the  viable  organisms 
containing  recombinant  DNA  molecules 
have  been  inactivated  by  a  validated 
inactivation  procedure.  A  validated 
inactivation  procedure  is  one  which  has 
been  demonstrated  to  be  effective  using 
the  organism  that  will  serve  as  the  host 
for  propagating  the  recombinant  DNA 
molecules. 

Appendix  K-TV-TX  Sample  collection 
from  a  closed  system,  the-addition  of 
materials  to  a  closed  system,  and  the 
transfer  of  cultures  fluids  from  one 
closed  system  to  another  shall  be 
conducted  in  a  manner  vrhich  prevents 
the  release  of  aerosols  or  contamination 
of  exposed  surfaces. 

Appendix  K-IV-E.  Exhaust  gases 
removed  from  a  closed  system  or  other 
primary  containment  equipment  shall 
be  treated  by  filters  which  have 
efficiencies  equivalent  to  high  efficiency 
particulate  air/HEPA  filters  or  by  other 
equivalent  procedures  (e.g., 
incineration)  to  prevent  the  release  of 
viable  organisms  containing 
recombinant  DNA  molecules  to  the 
environment. 

Appendix  K-IV-F.  A  closed  system  or 
other  primary  containment  equipment 
that  has  contained  viable  organisms 
containing  recomlnnant  DNA  molecules 
shall  not  be  opened  for  maintenance  or 
other  purposes  unless  it  has  been 
sterilized  by  a  validated  sterihzation 
procedure.  A  validated  sterilization 
procedure  is  one  which  has  been 
demonstrated  to  be  effective  using  the 


organisms  that  will  serve  as  the  host  for 
propagating  the  recombinant  DNA 
molecules. 

Appendix  K-IV-G.  Rotating  seals  and 
other  mechanical  devices  directly 
associated  with  a  closed  system  used  for 
the  propagation  and  growth  of  viable 
organisms  containing  recombinant  DNA 
molecules  shall  be  designed  to  prevent 
leakage  or  shall  be  fully  enclosed  in 
ventilated  housings  that  are  exhausted 
through  filters  which  have  efficiencies 
equivalent  to  high  efficiency  particulate 
air/HEPA  filters  or  through  odier 
equivalent  treatment  devices. 

Appendix  K-IV-H.  A  closed  system  ~ 
used  for  the  propagation  and  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  and  other 
primary  containment  equipment  used  to 
contain  operations  involving  viable 
organisms  containing  sensing  devices 
that  monitor  the  integrity  of 
containment  during  operations. 

Appendix  K-FV-I.  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing  the 
recombinant  DNA  molecules  shall  be 
tested  for  integrity  of  the  containment 
features  using  the  organism  that  will 
serve  as  the  host  for  propagating 
recombinant  DNA  molecules.  Testing 
shall  be  accompUshed  prior  to  the 
introduction  of  viable  organisms 
containing  recombinant  DNA  molecules 
and  following  modification  or 
replacement  of  essential  containment 
features.  Procedures  and  methods  used 
in  the  testing  shall  be  appropriate  fer 
the  equipment  design  and  for  recovery 
and  demonstration  of  the  test  organism. 
Records  of  tests  and  results  shall  be 
maintained  on  file. 

Appendix  K-rV-J.  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
permanently  identified.  This 
identification  shall  be  used  in  all 
records  reflecting  testing,  operation,  and 
maintenance  and  in  all  documentation 
relating  to  use  of  this  equipment  for 
research  or  production  activities 
involving  viable  organisms  containing 
recombinant  DNA  molecules. 

Appendix  K-fV-K.  The  universal 
biosafety  sign  shall  be  posted  on  each 
closed  system  and  primary  containment 
equipment  when  used  to  contain  viable 
organisms  containing  recombinant  DNA 
molecules. 

Appendix  K-IV-L.  Emergency  plans      'i 
required  by  Sections  IV-B-2-b-{6)  and 
IV-B-3-c-{3)  shall  include  methods  i 

and  procedures  for  handling  large  losses 
of  culture  on  an  emergency  basis.  i 

Appendix  K-V.  Biosafety  Level  3  : 

{BL3)— Large  Scale  ( 
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organisms  that  will  serve  as  the  host  for 
propagating  the  recombinant  DNA 
molecules. 

Appendix  K-IV-G.  Rotating  seals  and 
other  mechanical  devices  directly 
associated  with  a  closed  system  used  for 
the  propagation  and  growth  of  viable 
organisms  containing  recombinant  DNA 
molecules  shall  be  designed  to  prevent 
leakage  or  shall  be  fully  enclosed  in 
ventilated  housings  that  are  exhausted 
through  filters  which  have  efficiencies 
equivalent  to  high  efficiency  particulate 
air/HEPA  filters  or  through  odier 
equivalent  treatment  devices. 

Appendix  K-IV-H.  A  closed  system 
used  for  the  propagation  and  growrth  of 
viable  organisms  containing 
recombinant  DNA  molecules  and  other 
primary  containment  equipment  used  to 
contain  operations  involving  viable 
organisms  containing  sensing  devices 
that  monitor  the  integrity  of 
containment  during  operations. 

Appendix  K-IV-I.  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing  the 
recombinant  DNA  molecules  shall  be 
tested  for  integrity  of  the  containment 
features  using  the  organism  that  will 
serve  as  the  host  for  propagating 
recomhinant  DNA  molecules.  Testing 
shall  be  accompUshed  prior  to  the 
introduction  of  viable  organisms 
containing  recombinant  DNA  molecules 
and  following  modification  or 
replacement  of  essential  containment 
features.  Procedures  and  methods  used 
-  in  the  testing  shall  be  appropriate  fer 
the  equipment  design  and  for  recovery 
and  demonstration  of  the  test  organism. 
Records  of  tests  and  results  shall  be 
maintained  on  file. 

Appendix  K-rV-J.  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
permanently  identified.  This 
identification  shall  be  used  in  all 
records  reflecting  testing,  operation,  and 
maintenance  and  in  all  documentation 
relating  to  use  of  this  equipment  for 
research  or  production  activities 
involving  viable  organisms  containing 
recombinant  DNA  molecules. 

Appendix  K-IV-K.  The  universal 
biosafety  sign  shall  be  posted  on  each 
closed  system  and  primary  containment 
equipment  when  used  to  contain  viable 
organisms  containing  recombinant  DNA 
molecules. 

Appendix  K-IV-L.  Emergency  plans 
required  by  Sections  IV-B-2-b-{6)  and 
IV-B-3-c-{3)  shall  include  methods 
and  procedures  for  handling  large  losses 
of  culture  on  an  emergency  basis. 

Appendix  K-V.  Biosafety  Level  3 
(BL3)— Large  Scale 


Appendix  K-V-A.  Spills  and 
accidents  which  result  in  overt 
exposures  to  organisms  containing 
recombinant  DNA  molecules  are 
immediately  reported  to  the  Biological 
Safety  Officer,  Institutional  Biosafety 
Committee,  NIH/ORDA,  and  other 
appropriate  authorities  (if  applicable). 
Reports  to  NIH/ORDA  shall  be  sent  to 
the  Office  of  Recombinant  DNA 
Activities.  National  Institutes  of  Health, 
Building  31,  Room  4B11,  Bethesda, 
Maryland  20892,  (301)  496-9838. 
Medical  evaluation,  surveillance,  and 
treatment  are  provided  as  appropriate 
and  written  records  are  maintained. 

Appendix  K-V-B.  Cultures  of  viable 
organisms  containing  recombinant  DNA 
molecules  shall  be  handled  in  a  closed 
system  (e.g.,  closed  vessels  used  for  the 
propagation  and  growth  of  cultures)  or 
other  primary  containment  equipment 
(e.g..  Class  III  biological  safety  cabinet 
containing  a  centrifuge  used  to  process 
cuhure  fluids)  which  is  designed  to 
prevent  the  escape  of  viable  organisms. 
Volumes  less  than  l(f  liters  may  be 
handled  outside  of  a  closed  system 
provided  all  physical  containment 
requirements  specified  in  Appendix  G- 
II-C  are  met. 

Appendix  K-V-C.  Culture  fluids 
(except  as  allowed  in  Appendix  K-V-D) 
shall  not  be  removed  from  a  closed 
system  or  other  primary  contaimnent 
equipment  unless  the  viable  organisms 
containing  recombinant  DNA  molecules 
have  been  inactivated  by  a  validated 
inactivation  procedure.  A  vafidated 
inactivation  procedure  is  one  which  has 
been  demonstrated  to  be  effective  using 
the  organisms  that  will  serve  as  the  host 
for  propagating  the  recombinant  DNA 
molecules. 

Appendix  K-V-D.  Sample  collection 
from  a  closed  system,  the  addition  of 
materials  to  a  closed  system,  and  the 
transfer  of  culture  fluids  from  one 
closed  system  to  another  shall  be 
conducted  in  a  manner  which  prevents 
the  release  of  aerosols  or  contamination 
of  exposed  surfaces. 

Appendix  K-V-E.  Exhaust  gases 
removed  from  a  closed  system  or  other 
primary  contaiiunent  equipment  shall 
be  treated  by  filters  which  have 
efficiencies  equivalent  to  high  efficiency 
particulate  air/HEPA  filters  or  by  other 
equivalent  procedures  (e.g., 
incineration)  to  prevent  the  release  of 
viable  organisms  containing 
recombinant  DNA  molecules  to  the 
environment. 

Appendix  K-V-F.  A  closed  system  or 
other  primary  contaimnent  equipment 
that  has  contained  viable  organisms 
containing  recombinant  DNA  molecules 
shall  not  be  opened  for  maintenance  or 
other  purposes  unless  it  has  been 


sterilized  by  a  vahdated  sterilization 
procedure.  A  validated  sterilization 
procedure  is  one  which  has  been 
demonstrated  to  be  effective  using  the 
organisms  that  will  serve  as  the  host  for 
propagating  the  recombinant  DNA 
molecules. 

Appendix  K-V-G.  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
operated  so  that  the  space  above  the 
culture  level  will  be  maintained  at  a 
pressure  as  low  as  possible,  consistent 
with  equipment  design,  in  order  to 
maintain  the  integrity  of  containment 
■features. 

Appendix  K-V-H.  Rotating  seals  and 
other  mechanical  devices  directly 
associated  with  a  closed  system  used  to 
contain  viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
designed  to  prevent  leakage  or  shall  be 
fully  enclosed  in  ventilated  housings 
that  are  exhausted  through  filters  which 
have  efficiencies  equivalent  to  high 
efficiency  particulate  air/HEPA  filters  or 
through  other  equivalent  treatment 
devices. 

Appendix  K-V-I.  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  and  other 
primary  containment  equipment  used  to 
contain  operations  involving  viable 
organisms  containing  recombinant  DNA 
molecules  shall  include  monitoring  or 
sensing  devices  that  monitor  the 
integrity  of  containment  during 
operations. 

Appendix  K-V-J.  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
tested  for  integrity  of  the  containment 
features  using  the  organisms  that  will 
serve  as  the  host  for  propagating  the 
recombinant  DNA  molecules.  Testing 
shall  be  accompUshed  prior  to  the 
introduction  of  viable  organisms 
containing  recombinant  DNA  molecules 
and  following  modification  or 
replacement  of  essential  containment 
features.  Procedures  and  methods  used 
in  the  testing  shall  be  appropriate  for 
the  equipment  design  and  for  recovery 
and  demonstration  of  the  test  organism. 
Records  of  tests  and  results  shall  be 
maintained  on  file. 

Appendix  K-V-K.  A  closed  system 
used  for  the  propagation  and  growth  of 
viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
permanently  identified.  This 
identification  shall  be  used  in  all 
records  reflecting  testing,  operation, 
maintenance,  and  use  of  this  equipment 
for  research  production  activities 
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Involving  viable  orga)iisms  containing 
recombinant  DNA  molecules. 

Appendix  K-V-L.  The  universal 
biosafety  sign  shall  bt  posted  on  each 
closed  system  and  primary  containment 
equipment  when  used  to  contain  viable 
organisms  contamin^  fecorabinant  DNA 
molecules. 

Appendix  K-V-M.  Emergoicy  plans 
required  by  Sections  rV-B-2-b-(6)  and 
IV-B-3-c-(3)  shall  inchide  methods 
and  procedures  k»  htndling  large  losses 
of  aihuie  on  an  emeivency  basis. 

Appendix  K-V-N.  Closed  systems 
and  other  primary  containnient 
equipment  used  in  handling  cultures  of 
viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
located  within  a  controlled  area  v«rhich 
meets  the  following  requirements: 

Appendix  K-V-N-1.  The  controlled 
area  shall  have  a  sepvate  entry  area. 
The  entry  area  shall  be  a  double-doored 
space  such  as  an  air  lock,  anteroom,  or 
change  room  that  separates  the 
controlled  area  from  the  balance  of  the 
facility.  i 

Appendix  K-V-N-g.  The  surfaces  of 
walk,  ceilings,  and  floors  in  the 
controlled  area  shall  l>e  such  as  to 
permit  ready  cleaning  and 
decoatamination.      | 

Appendix  K-V-Nt-p.  Penetrations 
into  the  controlled  arf  a  shall  be  sealed 
to  permit  liquid  or  va|>or  phase  space 
decontamination. 

Appendix  K-V-N- L  All  utilities  and 
service  or  process  pipnng  and  wiring 
entering  the  controlled  area  shall  be 
protected  against  contamination. 

Appendix  K-V-N-5.  Hand  washing 
facilities  equipped  with  foot,  elbow,  or 
automatically  operated  valves  shall  be 
located  at  each  major jwork  area  and 
near  each  primary  e.xjt. 

Appendix  K-V-N-^.  A  shower 
facility  shall  be  provided.  This  facility 
shall  be  located  in  close  proximity  to 
the  controlled  area.     ' 

Appendix  K-V-N-f .  The  controlled 
area  shall  be  designed  to  preclude 
release  of  culture  fluids  outside  the 


controlled  area  in  the  event  of  an 
accidental  spill  or  release  from  the 
closed  systems  or  other  primary 
containin«it  equipment. 

Appendix  K-V-4>J-8.  The  controlled 
area  shall  have  a  ventilation  system  that 
is  capable  of  controlling  air  movement. 
The  movement  of  air  shell  be  from  areas 
of  lower  contamination  potential  to 
areas  of  higher  contamination  potential. 
If  the  ventilation  system  provides 
positive  pressure  supply  air,  the  system 
shall  operate  in  a  manner  that  prevents 
the  reversal  of  the  direction  of  air 
movement  or  shall  be  equipped  with  an 
alarm  that  would  be  actuated  in  the 
event  that  reversal  in  the  direction  of  air 
movement  were  to  occur.  The  exhaust 
air  from  the  controlled  area  shall  no*  be 
recirculated  to  other  areas  of  the  faclHty. 
The  exhaust  air  from  the  controlled  area 
may  not  be  discharged  to  the  outdoors 
without  being  high  efficiency 
particulate  air/HEPA  filtered,  subjected 
to  thermal  oxidation,  or  otherwise 
treated  to  prevent  the  release  of  viable 
organisms.  ,^ 

Appendix  K-V-O.  The  fblkjwing 
personnel  and  operational  practices 
shall  be  required: 

Appendix  K-V-O-1.  Personnel  entry 
into  the  controlled  area  shall  be  through 
the  entry  area  specified  in  Appendix  K- 
V-N-1. 

Appendix  K-V-O-2.  Persons  entering 
the  controlled  area  shall  exchange  or 
cover  their  pw^onal  clothing  with  work 
garments  such  as  jump  suits,  laboratory 
coats,  pants  and  shirts,  heed  cover,  and 
shoes  or  shoe  covers.  On  exit  from  the 
controlled  area  the  work  clothing  may 
be  stored  in  a  locker  separate  from  that 
used  for  personal  clothing  or  discarded 
for  laundering.  Clothing  shall  be 
decontaminated  before  laundering. 

Appendix  K-V-O-3.  Entry  into  the 
controlled  area  during  periods  when 
work  is  in  progress  shall  be  restricted  to 
those  persons  required  to  meet  program 
or  support  needs.  Prior  to  entry,  all 
persons  shall  be  informed  of  the 
operating  practices,  emergency 


procedures,  and  the  nature  of  the  work 
conducted. 

Appendix  K-V-O-4.  Persons  under  18 
years  of  age  shall  not  be  permitted  to 
enter  the  controlled  area. 

Appendix  K-V-O-5.  The  universal 
biosafety  sign  shall  be  posted  on  entry 
doors  to  the  controlled  area  and  all 
internal  doors  when  any  work  involving 
the  organism  is  in  progress.  This 
includes  periods  when  decontamination 
procedures  are  in  progress.  The  sign 
posted  on  the  entry  doors  to  the 
controlled  area  shall  include  a  statement 
of  agents  in  use  and  personnel 
authorized  to  enter  the  controlled  area. 

Appendix  K-V-O-6.  The  controlled 
area  shall  be  kept  neat  and  clean. 

Appendix  K-V-O-7.  Eating,  drinking, 
smoking,  and  storage  of  foodare 
prohibited  in  the  controlled  area. 

Appendix  K-V-0-&  Animals  and 
plants  shall  be  excluded  from  the 
controlled  area. 

Appendix  K-V-O-ft.  An  effective 
insect  and  rodent  control  program  shall 
be  maintained. 

Appendix  K-V-O-10.  Access  doors  to 
the  controlled  area  shall  be  kept  closed, 
except  as  necessary  for  access,  while 
work  is  in  progress.  Serve  doors  leading 
directly  outdoors  shall  be  sealed  and 
locked  while  work  is  in  progress. 

Appendix  K-V-O-1 1.  Persons  shall 
wash  their  hands  when  exiting  the 
controlled  area. 

Appendix  K-V-O-1 2.  Persons  working 
in  the  controlled  area  shall  be  trained  in 
em^ency  procedures. 

Appendix  K-V-Q-13.  Equipment  and 
materials  required  for  the  management 
of  accidents  involving  viable  organisms 
containing  recombinant  DNA  molecules 
shall  be  available  in  the  controlled  area. 

Appendix  K-V-O-14.  The  controlled 
area  shall  be  decontaminated  in 
accordance  with  established  procedures 
following  spills  or  other  accidental 
release  of  viable  organisms  containing 
recombinant  DNA  molecules. 


Appendix  K— Ta 


1.  Comparison  of  Good  Large  Scale  Practice  (GLSP)  and  Biosafety  Level  (BL)— Larg^  Scale  (LS) 
Practice  (see  Appendix  K-VI-Al 


CritenoTi  [See  Appendix  K-VI-B] 


T.  PofTwutete  and  impletTtenf  instttutionaf  codes  of  practice  fer  safe^ 
ty  of  persownef  and  adequate  controf  of  hygiene  and  safety 
measures. 

2.  PkmiJb  •rtwywte  wrttefi  instructions  and  training  of  personnel 
to  liMp  \M«H(  place  d«an  arxl  tidy  and  to  keep  exposufv  to  bto- 
logical,  chemical  v  fAystcai  agents  at  a  level  ttiat  does  not  ad- 
versely affect  heatttv  aad  satety  o<  employees. 

3.  Provide  clanging  and  band  washing  (acitities  as  well  as  protec- 
tive clothing  appropriate  to  ttw  risk,  to  be  wom  during  work. 

4.  Prohibrt  eating,  drinkjng.  smoking,  mouth  pipetting,  and  applying 
cosmetics  m  the  worl(  place. 

5.  Intwnat  accident  repotting 


GtSP 


K-lf-a 

K-ll-C 
K-l»-C 
K-tt-<3 


BL1-LS 


G-» 

G-t«I1 

;G-W-A-1-h 

G-n-A-l-d 
G-lt-A-1-e 
K-II^A 


BL2-LS 


G-l 


G-tlt 


G-ii-e-2-f 

G-ll-B-1-d 
Q-n-B-l-e 
K-fV-A 


BL3-LS 


G-r 


G-i«H 


G-ll-C-2-i 

G-ll-C-t-c 
G-l»-C-1-d 
K-tV-A 
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Criterion  [See  Appendix  K-Vh 


6.  Medical  surveiUance  „ 

7.  Viable  organisms  stiouW  be  haidied  lii  a  sv 
separates  the  process  from  the  external  « 
system  or  other  primary  containmef«). 

8.  Culture  flmds  not  removed  from  a  system  ur 
activated. 

9.  Inactivaljon  of  waste  8olutk)n8  and  materials 
btotiazard  potential. 

10.  Control  of  aerosols  by  engineerir>g  or  pre 
prevent  or  minimize  release  of  organisms  dur 
system,  addition  of  materials  to  a  system,  ti 
cells,  arxl  removal  of  material,  products,  and 
tem. 

1 1 .  Treatment  of  exhaust  gases  from  a  ctosed 
Of  prevent  release  of  viable  organisms. 

12.  Ctosed  system  that  has  contained  viatsle  o 
opened  until  sterilized  by  a  validated  procedur 

13.  Closed  system  to  be  maintained  at  as  a  lo' 
sit)le  to  maintain  integrity  of  containment  leatu 

14.  Rotating  seals  and  other  penetrations  into 
signed  to  prevent  or  minimize  leaicage. 

15.  Closed  system  shall  incorporate  monitoring 
to  monitor  the  Integrity  of  containment 

16.  Validated  integrity  testing  of  closed  containrr 

17.  Cloeed  system  to  be  permanentty  ktentified 
purposes. 

18.  Universal  biosafety  sign  to  be  posted  on  eac 

19.  Emergency  plans  required  for  handling  large 

20.  Access  to  the  wort*  place  ._ 

21.  Requirements  for  controlled  access  area  "...i 

NR=not  required. 


Appendix  K-VI.  Footnotes  of  Appendix 

Appendix  K-VI-A.  This  table  is 
derived  from  the  text  in  Appendices  G 

and  K  and  is  not  to  be  used  in  lieu  of  ' 
Appendices  G  and  K. 

Appendix  K-VI-B.  The  criteria  in  this  < 

grid  address  only  the  biological  hazards  ■ 

associated  virith  organisms  containing  ' 

recombinant  DNA.  Other  hazards  J 

accompanying  the  large  scale      ^  i 

cultivation  of  such  organisms  (e.g.,  toxic  ^ 

properties  of  products;  physical,  J 

mechanical,  and  chemical  aspects  of  I 

downstream  processing)  are  not  1 

addressed  and  shall  be  considered  " 
separately,  albeit  in  conjunction  with 

this  grid.  F 

Appendix  K-VU.  Definitions  to             .  ^ 

Accompany  Containment  Grid  and  „ 

Appendix  K  I. 

a 

Appendix  K-VII-A.  Accidental  (i 

Release.  An  accidental  release  is  the  n 

unintentional  discharge  of  a  ci 
microbiological  agent  (i.e., 

microorganism  or  virus)  or  eukarj'otic  D 

cell  due  to  a  failure  in  the  containment  vi 

system.  g, 

Appendix  K-VII-B.  Biological  Barrier,  ui 

A  biological  barrier  is  an  impediment  p« 
(naturally  occurring  or  introduced)  to 

the  infectivity  and/or  survival  of  a  Pi 

microbiological  agent  or  eukaryotic  cell  qi 

once  it  has  been  released  into  the  cc 

environment.  fo 
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Crrterion  [See  Appendix  K-V»-8J 


8. 


i.  Medical  surveiUance  „.... 

'.  Viabte  organisms  stioukJ  be  hwidied 'iii' a"'^Vtem "thi'rt^i^ 
sejMrates  the  process  from  the  external  environment  (dosed 
system  or  other  primary  containment). 

.  Culture  fiukit  not  removed  from  a  system  until  orgaiisms  are  in- 
activated. 

9.  Inactivation  of  waste  solutions  and  materials  with  respect  to  their 
btohazard  potential.  *^ 

10.  Control  of  aerosols  by  engineering  or  procedural  controls  to 
prevent  or  minimus  release  of  organisms  dunng  sampling  from  a 
system,  addition  of  materials  to  a  system,  transfer  of  cultivated 
cells,  and  removal  of  material,  products,  and  effluent  from  a  sys- 
tem, ' 

1 1 .  Treatment  erf  exhaust  gases  from  a  dosed  system  te  minimize 
or  prevent  release  of  viabte  organisms. 

12.  Closed  system  that  has  contained  viable  organisms  not  to  be 
opened  until  sterilized  by  a  validated  procedure. 

13.  Closed  system  to  be  maintained  at  as  a  low  pressure  as  pos- 
sible to  maintain  integrity  of  containment  features 

14.  Rotating  seals  and  other  penetrations  into  closed  system  de- 
signed to  prevent  or  minimize  leakage. 

15.  Closed  system  shall  incorporate  monitoring  or  sensing  devices 
to  monitor  the  Integrity  of  containment 

16.  Validated  integrity  testing  of  closed  containment  system 

17.  Closed  system  to  be  permanently  Identified  for  record  keeiiinii 
purposes.  ^  ^ 

18.  Universal  biosafety  sign  to  be  posted  on  each  ctosed  system 

19.  Emergency  plans  required  for  handling  targe  losses  of  cultures" 

20.  Access  to  the  work  place  

21.  Requirements  fcx  controlled  access  area  ..■.■!.."..".I..".""!.".'.'."" "" 
NR=not  required. 


GLSP 


NR 


NR 

K-ii-e 

Minimize 

Procedure 

K-ll-F 

NR 
NR 
NR 
NR 
NR 

NR 

NR 

NR 

K-ll-G 
NR 
NR 


BL1-LS 


NR 

K-likB 


K-lll-C 

K-lll-C 

Minimize 
Engineer 
K-lll-8 
K-tll-D 

Mirwnize 

K-»n-£ 

K-IW-F 

NR 

NR 

NR 

NR 
NR 

NR 

K-IIM3 
G-l»-A-1-a 
NR 


BL2-LS 


K-IV-A 
K-IV-B 


K-IV-C 

K-V-C 

Prevent 
Engineer 

K-iv-e 

K-IV-D 

Prevent 
K-IV-E 
K-IV-F 


NR 

Prevent 
K-IV-G 
K-IV-H 

K-IV-I 
K-\\/-J 

K-IV-K 
K-IV-L 
G-ll-B-1- 
NR 


BL3-LS 


K-V-A 
K-V-B 


K-V-C 

K-V-C 

Pnevent 
Engirwer 
K-V-B 
K-V-0 

Prevent 

K-V-E 

K-V-F 

K-V-G 

Prevent 

K-VM^ 

K-V-l 

K-V-J 
K-V-K 

K-V-L 
K-V-M 
K-V-N 
K-V-N«0 


Appendix  K-VI.  Footnotes  of  Appendix 

Appendix  K-VI-A.  This  table  is 
derived  from  the  text  in  Appendices  G 
and  K  and  is  not  to  be  used  in  lieu  of 
Appendices  G  and  K. 

Appendix  K-VI-B.  The  criteria  in  this 
grid  address  only  the  biological  hazards 
associated  with  organisms  containing 
recombinant  DNA.  Other  hazards 
accompanying  the  large  scale 
cultivation  of  such  organisms  (e.g.,  toxic 
properties  of  products;  physical, 
mechanical,  and  chemical  aspects  of 
downstream  processing)  are  not 
addressed  and  shall  be  considered 
separately,  albeit  in  conjunction  with 
this  grid. 

Appendix  K-VU.  Definitions  to 
Accompany  Containment  Grid  and 
Appendix  K 

Appendix  K-VII-A.  Accidental 
Release.  An  accidental  release  is  the 
unintentional  discharge  of  a 
microbiological  agent  (i.e., 
microorganism  or  virus)  or  eukaryotic 
cell  due  to  a  failure  in  the  contairunent 
system. 

Appendix  K-VII-B.  Biological  Barrier. 
A  biological  barrier  is  an  impediment 
(naturally  occurring  or  introduced)  to 
the  infectivity  and/or  survival  of  a 
microbiological  agent  or  eukaryotic  cell 
once  it  has  been  released  into  the 
environment. 


Appendix  K-VII-C  Closed  System.  A 
closed  system  is  one  in  which  by  its 
design  and  proper  operation,  prevents 
release  of  a  microbiological  agent  or 
eukaryotic  cell  contained  therein. 

Appendix  K-VD-D.  Containment. 
Containment  is  the  confinement  of  a 
microbiological  agent  or  eukaryotic  cell 
that  is  being  cuhured,  stored, 
manipulated,  transported,  or  destroyed 
in  order  to  prevent  or  limit  its  contact 
with  people  and/or  the  environment. 
Methods  used  to  achieve  this  include: 
physical  and  biological  barriers  and 
inactivation  using  physical  or  chemical 
means. 

Appendix  K-VH-E.  De  minimis 
Release.  De  minimis  release  is  the 
release  of:  (i)  viable  microbiological 
agents  or  eukaryotic  cells  that  does  not 
result  in  the  establishment  of  disease  in 
healthy  people,  plants,  or  animals;  or 
(ii)  in  uncontrolled  proliferation  of  any 
microbiological  agents  or  eukaryotic 
cells. 

Appendix  K-VU-F.  Disinfection. 
Disinfection  is  a  process  by  which 
viable  microbiological  agents  or 
eukaryotic  cells  are  reduced  to  a  level 
unUkely  to  produce  disease  in  healthy 
people,  plants,  or  animals. 

Appendix  K-VH-G.  Good  Large  Scale 
Practice  Organism.  For  an  organism  to 
qualify  for  Good  Large  Scale  Practice 
consideration,  it  must  meet  the 
following  criteria  (Reference: 


Organization  for  Economic  Cooperation 
and  Development,  Recombinant  DNA 
Safety  Considerations,  1987.  p.  34-35): 
(i)  the  host  organism  should  be  non- 
pathogenic, should  not  contain 
adventitious  agents  and  should  have  an 
extended  history  of  safe  large  scale  use 
or  have  buih-in  environmental 
limitations  that  permit  optimum  growth 
in  the  large  scale  setting  but  limited 
survival  v«thout  adverse  consequences 
in  the  environment;  (ii)  the  recombinant 
DNA -engineered  organism  should  be 
non-pathogenic,  shoxdd  be  as  safe  in  the 
large  scale  setting  as  the  host  organism, 
and  without  adverse  consequences  in 
the  environment;  and  (iii)  the  vector/ 
insert  should  be  well  characterized  and 
free  from  known  harmful  sequences; 
should  be  limited  in  size  as  much  as 
possible  to  the  DNA  required  to  perform 
the  intended  function;  should  not 
increase  the  stability  of  the  construct  in 
the  environment  unless  that  is  a 
requirement  of  the  intended  function: 
should  be  poorly  mobilizable;  and 
should  not  transfer  any  resistance 
markers  to  microorganisms  unknown  to 
acquire  them  naturally  if  such 
acquisition  could  compromise  the  use  of 
a  drug  to  control  disease  agents  in 
human  or  veterinary  medicine  or 
agriculture. 

Appendix  K-VII-H.  InactivaUon. 
Inactivation  is  any  process  that  destroys 
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the  ability  of  a  speciQc  microbiological 
agent  or  eukaryotic  cell  to  self-replicate. 

Appendix  K-VII-I.  Incidental  Release. 
An  incidental  release  is  the  discharge  of 
a  microbiological  agent  or  eukaryotic 
cell  from  a  containment  system  that  is 
expected  when  the  system  is 
appropriately  designed  and  properly 
operated  and  maintained. 

Appendix  K-VU-J  J  Minimization. 
Minimization  is  the  design  and 
operation  of  contaimoent  systems  in 
order  that  any  incidehtal  release  is  a  de 
miiumis  release.        I 

Appendix  K-VII-M.  Pathogen.  A 
pathogen  is  any  microbiological  agent  or 
eukaryotic  cell  containing  sufficient 
genetic  information,  which  upon 
expression  of  such  information,  is 
capable  of  producing! disease  in  healthy 
people,  plants,  or  animals. 

Appendix  K-VU-LJ  Physical  Barrier. 
A  physical  barrier  is  considered  any 


or  devices  (e.g.. 
filters,  thermal 


equipment,  facilities,  i 
fermentors,  factories, 
oxidizers)  which  are  designed  to 
achieve  containment. 

Appendix  K-VII-M.  Release.  Release 
is  the  discharge  of  a  microbiological 
agent  or  euliLaryotic  ctU  from  a 
containment  system.  Discharges  can  be 
incidental  or  accidemal.  Incidental 
releases  are  de  mininjis  in  nature; 
accidental  releases  m^y  be  de  minimis 
in  nature. 

Appendix  L.  Release  linto  the 
Environment  of  Certain  Plants 

Appendix  L-I.  General  Information 

Appendix  L  specifips  conditions 
under  which  certain  plants  as  specified 
below,  may  be  approved  for  release  into 
the  environment.  Exoeriments  in  this 
category  cannot  be  in  tiated  without 
submission  of  relevaqt  information  on 
the  proposed  experiment  to  NIH.  review 
by  the  RAC  Plant  Subcommittee,  and 
specific  approval  by  tpe  NIH  Director. 
Such  experiments  also  require  the 
approval  of  the  Institutional  Biosafety 
Committee  before  initiation. 

Appendix  L-II.  Criteria  Allowing  Review 
by  the  RAC  Plant  Suacommittee 
Without  the  Requirement  for  Full  RAC 
Review 

In  consultation  with  the  RAC  Plant 
Subcommittee  and  without  the 
requirement  for  full  MAC  review 
(Institutional  Biosafety  Committee 
review  and  approval  Is  necessary).  NIH/ 
ORDA  may  approve  the  growing  of 
plants  containing  recombinant  DNA  in 
the  field  under  the  following  conditions: 
(i)  The  plant  species  m  a  cultivated  crop 


of  a  genus  that  has  nc 
be  a  noxious  weed;  (i 


DNA  consists  of  well-  characterized 


species  known  to 
the  introduced 


genes  containing  no  sequences  harmful 
to  humans,  animals,  or  plants;  (iii)  the 
vector  consists  of  DNA  from  exempt 
host- vector  systems  (see  Appendix  C), 
from  plants  of  the  same  or  closely 
related  species,  from  nonpathogenic 
prokaryotes  or  nonpathogenic  lower 
eukaryotic  plants,  from  plants 
pathogens  only  if  sequences  resulting  in 
production  of  disease  symptoms  have 
been  deleted,  or  chimeric  vectors 
constructed  from  sequences  of  exempt 
host-vector  systems  (see  Appendix  C)  or 
from  sequences  from  plant  pathogens  in 
which  the  disease  symptoms  have  been 
deleted.  The  DNA  may  be  introduced  by 
any  suitable  method.  If  sequences 
resulting  in  production  of  disease 
symptoms  are  retained  for  purposes  of 
introducing  the  DNA  into  the  plant, 
greenhouse-grown  plants  must  be 
shown  to  be  free  of  such  sequences 
before  such  plants,  their  derivatives,  or 
seed  can  be  used  in  field  tests;  (iv) 
plants  are  grown  in  controlled  access 
fields  under  specified  conditions 
appropriate  for  the  plant  under  study 
and  the  geographical  location.  Such 
conditions  should  include  provisions 
for  using  good  cultural  and  pest  control 
practices,  for  physical  isolation  from 
plants  of  the  same  species  outside  of  the 
experimental  plot  in  accordance  with 
pollination  characteristics  of  the 
species,  and  the  prevention  of  plants 
containing  recombinant  DNA  from 
becoming  established  in  the 
environment.  Review  by  the 
Institutional  Biosafety  Committee 
should  include  an  appraisal  by 
scientists  knowledgeable  of  the  crop,  its 
production  practices,  and  the  local 
geographical  conditions.  Procedures  for 
assessing  alterations  in  and  the  spread 
of  organisms  containing  recombinant 
DNA  must  be  developed.  The  results  of 
the  outlined  tests  must  be  submitted  for 
review  and  approval  by  the  Institutional 
Biosafety  Committee.  Copies  of  such 
results  must  be  submitted  to  the  Office 
of  Recombinant  DNA  Activities. 
National  Institutes  of  Health.  Building 
31,  Room  4B11.  Bethesda,  Maryland 
20892,(301)496-9838. 

Appendix  M.  Points  to  Consider  in  the 
Design  and  Submission  of  Protocols  for 
the  Transfer  of  Recombinant  DNA 
Molecules  Into  the  Genome  of  One  or 
More  Human  Sub|ects 

Appendix  M  applies  to  research 
conducted  at  or  sponsored  by  an 
institution  that  receives  any  support  for 
recombinant  DNA  research  irom  the 
NIH.  Researchers  not  covered  by  the 
NIH  Guidelines  are  encouraged  to  use 
Appendix  M.  Experiments  in  which 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  is 


introduced  into  one  or  more  human 
subjects  with  the  intent  of  stably 
modifying  his/her  genome  are  covered 
by  Sections  III-A-2.  UI-B-2.  and  III-B- 
3  (see  Section  V-U).  Experiments  in 
which  recombinant  DNA  or  DNA  or 
RNA  derived  from  recombinant  DNA 
and  that  are  not  covered  by  Sections  III- 
A-2,  ni-B-2,  or  III-B-3  and  that  are  not 
considered  exempt  under  Section  V-U, 
are  covered  under  Section  III-C-7. 

This  document  is  intended  to  provide 
guidance  in  preparing  proposals  for  NIH 
consideration  under  Sections  III-A-2 
and  III-B-2.  Section  III-A-2  addresses 
Major  Actions  involving  the  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects  that  have  been 
determined  by  NIH/ORDA,  in 
consultation  with  the  RAC  Chair  and 
one  or  more  RAC  members,  as 
necessary,  to:  (i)  Represent  novel 
characteristics  (e.g.,  target  disease  or 
vector),  (ii)  represent  an  uncertain 
degree  of  risk  to  human  health  or  the 
environment,  or  (iii)  contain 
information  determined  to  require 
further  public  review.  Proposals 
considered  under  Section  III-A-2  will 
be  reviewed  by  the  RAC  and  approved 
by  the  NIH  Director.  RAC  review  of 
experiments  considered  under  Section 
III-A-2  will  follow  publication  of  a 
precis  of  the  proposal  in  the  Federal 
Register  and  an  opportunity  for  public 
comment.  Section  III-B-2  addresses 
Minor  Actions  involving  the  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects  that  have  been 
determined  by  NIH/ORDA,  in 
consultation  with  the  RAC  Chair  and 
one  or  fhore  RAC  members,  as 
necessary,  to  qualify  for  the  Accelerated 
Review  process.  Proposals  considered 
under  Sections  III-A-2  and  III-B-2  will 
be  on  a  case-by-case  basis.  A  list  of 
actions  approved  under  Sections  III-A- 
2  and  III-B-2  involving  the  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects  is  available 
from  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Building  31,  Room  4B11.  Bethesda, 
Maryland  20892.  (301)  496-9838.  The 
list  of  actions  to  the  NIH  Guidelines 
involving  the  transfer  of  recombinant 
DNA  or  DNA  or  RNA  derived  from 
recombinant  DNA  into  one  or  more 
human  subjects  does  not  include 
experiments  considered  to  be  exempt 
from  RAC  and  NIH/ORDA  review  under 
Section  III-C-7. 

Since  the  recombinant  DNA  or  DNA 
or  RNA  derived  irom  recombinant  DNA 
is  expected  to  be  confined  following 
transfer  to  one  or  more  human  subjects. 


no  risk  to  public  health  or  to  the 
environment  is  expected.  Nevertheless. 
Appendix  M-l-B-4-b  specifically  asks 
the  researchers  to  address  this  point. 

This  appendix  will  be  considered  for 
revision  as  experience  in  evaluating 
proposals  accumulates  and  as  new 
scientific  developments  occur.  This 
review  will  be  carried  out  periodically 
as  needed. 

A  proposal  involving  the  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects  will  be 
considered  by  the  RAC  and/or  NIH/ 
ORDA  only  after  the  protocol  has  been 
approved  by  the  local  Institutional 
Biosafety  Committae  and  Institutional 
Review  Board  in  accordance  with  DHHS 
Regulations  for  the  Federal  Regulations 
for  the  Protection  of  Human  Subjects  (45 
Code  of  Federal  Regulations,  Part  46).  If 
a  proposal  involves  children,  special 
attention  should  be  paid  to  subpart  D  of 
these  DHHS  regulations.  The 
Institutional  Review  Board  and 
Institutional  Biosafety  Committee  may. 
at  their  discretion,  condition  their 
approval  on  further  specific  deliberation 
by  the  RAC  and/or  NIH/ORDA. 
Consideration  of  human  gene  transfer 
proposals  by  the  RAC  and/or  NIH/ 
ORDA  may  proceed  simultaneously 
with  review  by  other  involved  Federal 
agencies  (see  Appendix  M-VII-A) 
provided  that  NIH/ORDA  is  notified  of 
the  simultaneous  review.  Meetings  of 
the  full  RAC  and  its  subcommittee  will 
be  open  to  the  public  except  where 
trade  secrets  or  proprietary  information 
would  be  disclosed.  The  committee 
prefers  that  proposals  submitted  for 
RAC  review  contain  no  proprietary 
informatiori  or  trade  secrets,  enabling  all 
aspects  of  the  review  to  be  open  to  the 
public.  Public  review  of  these  protocols 
will  serve  to  inform  the  public  about  the 
technical  aspects  of  the  proposals  as 
well  as  the  meaning  and  significance  of 
the  research. 

The  clinical  application  of 
recombinant  DNA  techniques  raises  two 
general  kinds  of  questions:  (i)  the 
questions  usually  discussed  by 
Institutional  Review  Boards  in  their 
review  of  any  proposed  research 
involving  one  or  more  human  subjects; 
and  (ii)  broader  issues.  The  first  type  of 
question  is  addressed  principally  in 
Appendix  M-1  of  this  document.  Several 
broader  issues  are  discussed  throughout 
Appendix  M. 

Appendix  M-I  requests  a  description 
of  the  protocol  with  special  attention  to 
the  short-term  risks  and  benefits  of  the 
proposed  research  to  the  patient  and  to 
other  people,  the  selection  of  patients, 
informed  consent,  privacy,  and 
confidentiality.  Appendix  M-II 
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no  risk  to  public  health  or  to  the 
environment  is  expected.  Nevertheless. 
Appendix  M-I-B-^i-b  specifically  asks 
the  researchers  to  address  this  point. 

This  appendix  will  be  considered  for 
revision  as  experience  in  evaluating 
proposals  accumulates  and  as  new 
scientific  developments  occur.  This 
review  will  be  carried  out  periodically 
as  needed. 

A  proposal  involving  the  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into  one 
or  more  human  subjects  will  be 
considered  by  the  RAC  and/or  NIH/ 
ORDA  only  after  the  protocol  has  been 
approved  by  the  local  Institutional 
Biosafety  Committae  and  Institutional 
Review  Board  in  accordance  with  DHHS 
Regulations  for  the  Federal  Regulations 
for  the  Protection  of  Human  SubjecU  (45 
Code  of  Federal  Regulations,  Part  46).  If 
a  proposal  involves  children,  special 
attention  should  be  paid  to  subpart  D  of 
these  DHHS  regulations.  The 
Institutional  Review  Board  and 
Institutional  Biosafety  Committee  may. 
at  their  discretion,  condition  their 
approval  on  further  specific  deliberation 
by  the  RAC  and/or  NIH/ORDA. 
Consideration  of  human  gene  transfer 
proposals  by  the  RAC  and/or  NIH/ 
ORDA  may  proceed  simultaneously 
with  review  by  other  involved  Federal 
agencies  (see  Appendix  M-VII-A) 
provided  that  NIH/ORDA  is  notified  of 
the  simultaneous  review.  Meetings  of 
the  full  RAC  and  its  subcommittee  will 
be  open  to  the  public  except  where 
trade  secrets  or  proprietary  information 
would  be  disclosed.  The  committee 
prefers  that  proposals  submitted  for 
RAC  review  contain  no  proprietary 
information  or  trade  secrets,  enabling  all 
aspects  of  the  review  to  be  open  to  the 
public.  Public  review  of  these  protocols 
will  serve  to  inform  the  public  about  the 
technical  aspects  of  the  proposals  as 
well  as  the  meaning  and  significance  of 
the  research. 

The  clinical  application  of 
recombinant  DNA  techniques  raises  two 
general  kinds  of  questions:  (i)  the 
questions  usually  discussed  by 
Institutional  Review  Boards  in  their 
review  of  any  proposed  research 
involving  one  or  more  human  subjects; 
and  (ii)  broader  issues.  The  first  type  of 
question  is  addressed  principally  in 
Appendix  M-1  of  this  document.  Several 
broader  issues  are  discussed  throughout 
Appendix  M. 

Appendix  M-I  requests  a  description 
of  the  protocol  with  special  attention  to 
the  short-term  risks  and  benefits  of  the 
proposed  research  to  the  patient  and  to 
other  people,  the  selection  of  patients, 
informed  consent,  privacy,  and 
confidentiality.  Appendix  M-II 


addresses  special  issues  pertaining  to 
the  free  flow  of  information  about  the 
clinical  trials.  These  issues  lie  outside 
the  usual  purview  of  Institutional 
Review  Boards  and  reflect  general 
public  concerns  about  biomedical 
research.  Appendix  M-in  summarizes 
guidelines  for  submission  of  human 
gene  transfer  protocols  for  RAC  review. 
Appendix  M-IV  specifies  reporting 
requirements.  Appendix  M-V  describes 
the  procedures  for  Accelerated  Review 
of  human  gene  transfer  experiments. 
Appendix  M-VI  describes  the 
procedures  to  be  followed  for  Expedited 
Review  of  single  pjatient  human  gene 
transfer  experiments.  Appendix  M-VII 
contains  the  footnotes  to  Appendix  M. 

The  RAC  will  not  at  present  entertain 
proposals  for  germ-fine  alterations  but 
will  consider  for  approval  protocols 
involving  somatic  cell  gene  transfer.  The 
purpose  of  somatic  cell  gene  therapy  is 
to  treat  an  individual  patient,  e.g.,  by 
inserting  a  properly  functioning  gene 
into  a  patient's  somatic  cells.  In  germ- 
line  alterations,  a  specific  attempt  is 
made  to  introduce  genetic  changes  into 
the  germ  (reproductive)  cells  of  an 
individual,  with  the  aim  of  changing  the 
set  of  genes  passed  on  to  the 
individual's  offspring. 

The  acceptabinty  of  human  somatic 
cell  gene  therapy  has  been  addressed  in 
several  public  documents  as  well  as  in 
numerous  academic  studies.  In' 
November  1982.  the  President's 
Commission  for  the  Study  of  Ethical 
Problems  in  Medicine  and  Biomedical 
and  Behavioral  Research  published  a 
report,  Splicing  Life,  which  resulted 
from  a  two-year  process  of  public 
deliberations  and  hearing.  Upon  release 
of  that  report,  a  U.S.  House  of 
Representatives  subcommittee  held 
three  days  of  public  hearings  with 
witnesses  from  a  wide  range  of  fields 
from  the  biomedical  and  social  sciences 
to  theology,  philosophy,  and  law.  In 
December  1984.  the  Office  of 
Technology  Assessment  released  a  - 
background  paper.  Human  Gene 
Therapy,  which  concluded:  civic, 
religious,  scientific,  and  medical  groups 
have  all  accepted,  in  principle,  the 
appropriateness  of  gene  therapy  of 
somatic  cells  in  humans  for  sjiecific 
genetic  diseases.  Somatic  cell  gene 
therapy  is  seen  as  an  extension  of 
present  methods  of  therapy  that  might 
be  preferable  to  other  technologies.  In 
light  of  this  public  support,  the  RAC  is 
prepared  to  consider  proposals  for 
somatic  cell  gene  therapy. 

In  its  evaluation  of  proposals 
involving  the  transfer  of  recombinant 
DNA  or  DNA  or  RNA  derived  from 
recombinant  DNA  into  one  or  more 
human  subjects,  the  RAC  will  consider 


whether  the  design  of  such  experiments 
offers  adequate  assurance  that  their 
consequences  will  not  go  beyond  their 
purpose,  which  is  the  same  as  the 
traditional  purpKJse  of  chnical 
investigations,  namely,  to  protect  the 
health  and  well-being  of  one  or  more 
human  subjects  being  treated  while  at 
the  same  time  gathering  generalizable 
knowledge.  Two  possible  undesirable 
consequences  of  the  transfer  of 
recombinant  DNA  would  be 
unintentional:  (i)  vertical  transmission 
of  genetic  changes  from  an  individual  to 
his/her  offspring,  or  (ii)  horizontal 
transmission  of  viral  infection  to  other 
persons  vnth  whom  the  individual 
comes  in  contact.  Accordingly,  this 
document  requests  information  that  will 
enable  the  RAC  and/or  NIH/ORDA  to 
assess  the  possibility  that  the  proposed 
experiments  will  inadvertently  affect 
reproductive  cells  or  lead  to  infection  of 
other  people  (e.g.,  medical  personnel  or 
relatives). 

In  recognition  of  the  social  concern 
♦that  surrounds  the  subject  of  gene 
transfer,  the  RAC  and  NIH/ORDA  will 
cooperate  with  other  groups  in  assessing 
the  possible  long-term  consequences  of 
the  transfer  of  recombinant  DNA  or 
DNA  or  RNA  derived  from  recombinant 
DNA  into  one  or  more  human  subjects 
and  related  laboratory  and  animal 
experiments  in  order  to  define 
appropriate  human  applications  of  this 
emerging  technology. 

Responses  to  Appendix  M  should  be 
provided  in  the  form  of  either  written 
answers  or  references  to  specific 
sections  of  the  protocol  or  its 
appendices.  Principal  Investigators 
should  indicate  points  which  are  not 
apphcable  with  a  brief  explanation. 
Principal  Investigators  submitting 
proposals  that  employ  essentially  the 
same  vector  systems  (or  with  minor 
variations),  and/or  that  are  based  on  the 
same  preclinical  testing  as  proposals 
previously  reviewed  by  the  RAC,  may 
refer  to  preceding  documents  without 
having  to  rewrite  such  material. 

Appendix  M-I.  Description  of  Proposal 

Appendix  M-I-A.  Objectives  and 
Rationale  of  the  Proposed  Research 

State  concisely  the  overall  objectives 
and  rationale  of  the  proposed  study. 
Provide  information  on  the  specific 
points  that  relate  to  whichever  fy|>e  of 
research  is  being  proposed. 

Appendix  M-l-A-1.  Use  of 
Recombinant  DNA  for  Therapeutic 
Purposes.  For  research  in  which 
recombinant  DNA  is  transferred  in  order 
to  treat  a  disease  or  disorder  (e.g.. 
genetic  diseases,  cancer,  and  metabolic 
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diseases),  the  following  questions 
should  be  addressed: 

Appendix  M-I-A-1  -a.  Why  is  the 
disease  selected  for  tr<  atment  by  means 
of  gene  therapy  a  gooc  candidate  for 
such  treatment? 

Appendix  M-I-A-1  -b.  Describe  the 
natural  history  and  raj  ige  of  expression 
of  the  disease  selected  for  treatment. 
What  objective  and/ or  quantitative 
measures  of  disease  activity  are 
available?  In  your  \ie\/,  are  the  usual 
effects  of  the  disease  p  redictable  enough 
to  allow  for  meaningfi  1  assessment  of 
the  results  of  gene  thei  apy? 

Appendix  M-I-A-1  -c.  Is  the  protocol 
designed  to  prevent  al 
the  disease,  to  halt  the 


the  disease  after  symp  oms  have  begun 
to  appear,  or  to  revers<  manifestations  of 
the  disease  in  seriouslv  ill  victims? 

Appendix  M-I-A-1  -d.  What 
alternative  therapies  e  ust?  In  what 
groups  of  patients  are  1 
effective?  What  are  th*r  relative 
advantages  and  disadvantages  as 
compared  with  the  pre  posed  gene 
therapy? 

Appendix  M-I-A-2. 
for  Other  Purposes.  Af  pendix  M-I-A- 
2-a.  Into  what  cells  will  the 
recombinant  DNA  be  t  'ansferred? 

Why  is  the  transfer  (  f  recombinant 
DNA  necessary  for  the 
research?  What  questi(  ir 
answered  by  using  recombinant  DNA? 

Appendix  M-I-A-2- -b.  What 
alternative  methodolo)  % 
are  their  relative  advai  tages  and 
disadvantages  as  comp  ared  to  the  use  of 
recombinant  DNA? 


proposed 
ns  can  be 


ies  exist?  What 


lie 


Appendix  M-I-B 
Anticipated  Risks  and 

Appendix  M-l-B-1 . 
Characteristics  of  the 
Provide  a  full  descrip 
methods  and  reagents 
for  gene  delivery  and 
their  use.  The  followinjg 
points  to  be  addressed 

Appendix  M-I-B-1 
structure  of  the  cloned 
used? 

Appendix  M-I-B-1 
the  gene  {genomic  or 
bacterial  plasmid  or 
the  delivery  vector  (if 
complete  nucleotide 
or  a  detailed  restrictior 
the  total  construct 

Appendix  M-I-! 
regulatory  elements 
contain  {e.g.,  promoter^ 
polyadenylation  sites, 
origins,  etc.)?  From  w 
these  elements  derive< 
what  is  currently  knovtjn 
regulatory  character 


-B-l-a 


IMI 


manifestations  of 
progression  of 


Res<arch  Design. 
Benefits 


Structure  and 
I  iological  System. 
of  the 
o  be  employed 
rationale  for 
are  specific 


a.  What  is  the 
DNA  that  will  be 


-{1).  Describe 
cpNA).  the 

vector,  and 
Provide 
s^uence  analysis 
enzyme  map  of 


pi  age 

"  ( ny] 


-{2).  What 

the  construct 
,  enhancers, 
■eplication 

soxirce  are 
?  Summarize 
about  the 
of  leach  element. 


;  does 


hat 


Appendix  M-I-B-l-a-(3).  Describe 
the  steps  used  to  derive  the  DNA 
construct. 

Appendix  M-I-B-l-b.  What  is  the 
structure  of  the  material  that  will  be 
administered  to  the  patient? 

Appendix  M-I-B-l-b-{l).  Describe 
the  preparation,  structiu^,  and 
composition  of  the  materials  that  will  be 
given  to  the  patient  or  used  to  treat  the 
patient's  cells:  {i)  If  DNA,  what  is  the 
purity  {both  in  terms  of  being  a  single 
DNA  species  and  in  terms  of  other 
contaminants)?  What  tests  have  been 
used  and  what  is  the  sensitivity  of  the 
tests?  {ii)  If  a  virtis,  how  is  it  prepared 
from  the  DNA  construct?  In  what  cell  is 
the  virus  grown  {any  special  features)? 
What  medium  and  serum  are  used?  How 
is  the  virus  purified?  What  is  its 
structure  and  purity?  What  steps  are 
being  taken  {and  assays  used  with  their 
sensitivity)  to  detect  and  eliminate  any 
contaminating  materials  (for  example, 
VL30  RNA,  other  nucleic  acids,  or 
proteins)  or  contaminating  viruses  (both 
replication-competent  or  replication- 
defective)  or  other  organisms  in  the  cells 
or  serum  used  for  preparation  of  the 
virus  stock  including  any  contaminants 
that  may  have  biological  effects?  (iii)  If 
co-cultivation  is  employed,  what  kinds 
of  cells  are  being  used  for  co- 
cultivation?  What  steps  are  being  taken 
{and  assays  used  with  their  sensitivity) 
to  detect  and  eliminate  any 
contaminating  materials?  Specifically, 
what  tests  are  being  conducted  to  assess 
the  material  to  be  returned  to  the  patient 
for  the  presence  of  live  or  killed  donor 
cells  or  other  non-vector  materials  (for 
example,  VL30  sequences)  originating 
from  those  cells?  (iv)  If  methods  other 
than  those  covered  by  Appendices  M- 
I-B-l-b-{l)-{i)  through  (iii)  are  used  to 
introduce  new  genetic  information  into 
target  cells,  what  steps  are  being  taken 
to  detect  and  eliminate  any 
contaminating  materials?  What  are 
possible  sources  of  contamination? 
What  is  the  sensitivity  of  tests  used  to 
monitor  contamination? 

Appendix  M-I-B-l-b-{2).  Describe 
any  other  material  to  be  used  in 
preparation  of  the  material  to  be 
administered  to  the  patient.  For 
example,  if  a  viral  vector  is  proposed, 
what  is  the  natiue  of  the  helper  virus  or 
cell  line?  If  carrier  particles  are  to  be 
used,  what  is  the  nature  of  these? 

Appendix  M-I-B-2.  Preclinical 
Studies,  Including  Risk-Assessment 
Studies.  Provide  results  that 
demonstrate  the  safety,  efficacy,  and 
feasibility  of  the  proposed  procedures 
using  animal  and/or  cell  culture  model 
systems,  and  explain  why  the  model{s) 
chosen  is/ are  most  appropriate. 


Appendix  M-I-B-2-a.  Delivery 
System.  Appendix  M-I-B-2-a-{l). 
What  cells  are  the  intended  target  cells 
of  recombinant  DNA?  What  target  cells 
are  to  be  treated  ex  vivo  and  returned 
to  the  patient,  how  will  the  cells  be 
characterized  before  and  after 
treatment?  What  is  the  theoretical  and 
practical  basis  for  assiuning  that  only 
the  target  cells  will  incorporate  the 
DNA? 

Appendix  M-I-B-2-a-{2).  Is  the 
delivery  system  efficient?  What 
percentage  of  the  target  cells  contain  the 
added  DNA? 

Appendix  M-I-B-2-a-{3).  How  is  the 
structure  of  the  added  DN  *  sf  quences 
monitored  and  what  is  th  tivity  of 

the  analysis?  Is  the  addei 
extrachromosomal  or  int»  H?  Is  the 

added  DNA  unrearranged . 

Appendix  M-I-B-2-a-(4).  How  many 
copies  are  present  per  cell?  How  stable 
is  the  added  DNA  both  in  terras  of  its 
continued  presence  and  its  structural 
stability? 

Appendix  M-I-B-2-b.  Gene  Transfer 
and  Expression.  Appendix  M-I-B-2-b- 
(1).  What  animal  and  cultured  cell 
models  were  used  in  laboratory  studies 
to  assess  the  in  vivo  and  in  vitro  efficacy 
of  the  gene  transfer  system?  In  what 
ways  are  these  models  similar  to  and 
different  from  the  proposed  human 
treatment? 

Appendix  M-I-B-2-b-{2).  What  is 
the  minimal  level  of  gene  transfer  and/ 
or  expression  that  is  estimated  to  be 
necessary  for  the  gene  transfer  protocol 
to  be  successful  in  humans?  How  was 
this  level  determined? 

Appendix  M-I-B-2-b-(3).  Explain  in 
detail  all  results  from  animal  and 
cultured  cell  model  experiments  which 
assess  the  effectiveness  of  the  dehvery 
system  {see  Appendix  M-I-B-2-a)  in 
achieving  the  minimally  required  level 
of  gene  transfer  and  expression  (see 
Appendix  M-I-B-2-b-{2)). 

Appendix  M-I-B-2-b-{4).  To  what 
extent  is  expression  only  from  the 
desired  gene  (and  not  from  the 
surrounding  DNA)?  To  what  extent  does 
the  insertion  modify  the  expression  of 
other  genes? 

Appendix  M-I-B-2-b-{5).  In  what 
percentage  of  cells  does  expression  from 
the  added  DNA  occur?  Is  the  product 
biologically  active?  What  percentage  of 
normal  activity  results  from  the  inserted 
gene? 

Appendix  M-I-B-2-b-{6).  Is  the  gene 
expressed  in  cells  other  than  the  target 
cells?  If  so,  to  what  extent? 

Appendix  M~I-B-2-c.  Retrovirus 
Delivery  Systems.  Appendix  M-I-B-2- 
c-(l).  What  cell  types  have  been 
infected  with  the  retroviral  vector 


preparation?  Which  cells,  if  any, 
produce  infectious  particles? 

Appendix  M-I-B-2-c-(2).  How  stable 
are  the  retroviral  vector  and  the 
resulting  provirus  against  loss, 
rearrangement,  recombination,  or 
mutation?  What  information  is  available 
on  how  much  rearrangement  of 
recombination  with  endogenous  or 
other  viral  sequences  is  hkely  to  occur 
in  the  patient's  cells?  What  steps  have 
been  taken  in  designing  the  vector  to 
minimize  instability  or  variation?  What 
laboratory  studies  have  been  performed 
to  check  for  stability,  and  what  is  the 
sensitivity  of  the  analyses? 

Appendix  M-I-B-2-c-{3).  What 
laboratory  evidence  is  available 
concerning  potential  harmful  effects  of 
the  transfer  (e.g.,  development  of 
neoplasia,  harmful  mutations, 
regeneration  of  infectious  particles,  or 
immune  responses)?  What  steps  will  be 
taken  in  designing  the  vector  to 
minimize  pathogenicity?  What 
laboratory  studies  have  been  performed 
to  check  for  pathogenicity,  and  what  is 
the  sensitivity  of  the  analyses? 

Appendix  M-I-B-2-c-(4).  Is  there 
evidence  from  animal  studies  that 
vector  DNA  has  entered  imtreated  cells, 
particularly  germ-line  cells?  What  is  the 
sensitivity  of  the  analyses? 

Appendix  M-I-B-2-c-{5).  Has  a 
protocol  similar  to  the  one  proposed  for 
a  clinical  trial  been  conducted  in  non- 
human  primates  and/or  other  animals? 
What  were  the  results?  Specifically,  is 
there  any  evidence  that  the  retroviral 
vector  has  recombined  with  any 
endogenous  or  other  viral  sequences  in 
the  animals? 

Appendix  M-I-B-2-d.  Non-Retrovirus 
Delivery/Expression  Systems.  If  a  non- 
retroviral  delivery  system  is  used,  what 
animal  studies  have  been  conducted  to 
determine  if  there  are  pathological  or 
other  imdesirable  consequences  of  the 
protocol  (including  insertion  of  DNA 
into  cells  other  than  those  treated, 
particularly  germ-line  cells)?  How  long       ' 
have  the  animals  been  studied  after  ' 

treatment?  What  safety  studies  have  ' 

been  conducted?  (Include  data  about  the     1 
level  of  sensitivity  of  such  assays.) 

Appendix  M-I-B~3.  Clinical '  < 

Procedures,  Including  Patient  1 

Monitoring.  Describe  the  treatment  that 
will  be  administered  to  patients  and  the     f 
diagnostic  methods  that  will  be  used  to      I 
monitor  the  success  or  failure  of  the  ( 

treatment.  If  previous  chnical  studies 
using  similar  methods  have  been  { 

performed  by  yourself  or  others,  s 

indicate  their  relevance  to  the  proposed      1 
study.  Specifically:  r 

Appendix  M-I-B-3-a.  Will  cells  (e.g., 
bone  marrow  cells)  be  removed  from  r 

patients  and  treated  ex  vivo?  If  so,  t 


preparation?  Which  cells,  if  any, 
produce  infectious  particles? 

Appendix  M-I-B-2-c-(2).  How  stable 
are  the  retroviral  vector  and  the 
resulting  provirus  against  loss, 
rearrangement,  recombination,  or 
mutation?  What  information  is  available 
on  how  much  rearrangement  of 
recombination  with  endogenous  or 
other  viral  sequences  is  likely  to  occur 
in  the  patient's  cells?  What  steps  have 
been  taken  in  designing  the  vector  to 
minimize  instability  or  variation?  What 
laboratory  studies  have  been  performed 
to  check  for  stability,  and  what  is  the 
sensitivity  of  the  analyses? 

Appendix  M-I-B-2-c-<3).  What 
laboratory  evidence  is  available 
concerning  potential  harmful  effects  of 
the  transfer  (e.g.,  development  of 
neoplasia,  harmful  mutations, 
regeneration  of  infectious  particles,  or 
immune  responses)?  What  steps  will  be 
taken  in  designing  the  vector  to 
minimize  pathogenicity?  What 
laboratory  studies  have  been  performed 
to  check  for  pathogenicity,  and  what  is 
the  sensitivity  of  the  analyses? 

Appendix  M-I-B-2-c-(4).  Is  there 
evidence  from  animal  studies  that 
vector  DNA  has  entered  imtreated  cells, 
particularly  germ-line  cells?  What  is  the 
sensitivity  of  the  analyses? 

Appendix  M-I-B-2-c-{5).  Has  a 
protocol  similar  to  the  one  proposed  for 
a  clinical  trial  been  conducted  in  non- 
human  primates  and/or  other  animals? 
What  were  the  results?  Specifically,  is 
there  any  evidence  that  the  retroviral 
vector  has  recombjned  with  any 
endogenous  or  other  viral  sequences  in 
the  animals? 

Appendix  M-I-B-2-d.  Non-Retrovirus 
Delivery/Expression  Systems.  If  a  non- 
retroviral  delivery  system  is  used,  what 
animal  studies  have  been  conducted  to 
determine  if  there  are  pathological  or 
other  undesirable  consequences  of  the 
protocol  (including  insertion  of  DNA 
into  cells  other  than  those  treated, 
particularly  germ-line  cells)?  How  long 
have  the  animals  been  studied  after 
treatment?  What  safety  studies  have 
been  conducted?  (Include  data  about  the 
level  of  sensitivity  of  such  assays.) 

Appendix  M-I-B-3.  Clinical ' 
Procedures,  Including  Patient 
Monitoring.  Describe  the  treatment  that 
will  be  administered  to  patients  and  the 
diagnostic  methods  that  will  be  used  to 
monitor  the  success  or  failure  of  the 
treatment.  If  previous  clinical  studies 
using  similar  methods  have  been 
performed  by  yourself  or  others, 
indicate  their  relevance  to  the  proposed 
study.  Specifically: 

Appendix  M-I-B-3-a.  Will  cells  (e.g., 
bone  marrow  cells)  be  removed  from 
patients  ajid  treated  ex  vivo?  If  so. 
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describe  the  type,  number,  and  intervals 
at  which  these  cells  will  be  removed. 

Appendix  M-I-B-3-b.  Will  patients 
be  treated  to  eliminate  or  reduce  the 
number  of  cells  containing 
malfunctioning  genes  (e.g.,  through 
radiation  or  chemotherapy)? 

Appendix  M-I-B-3-c.  What  treated 
cells  (or  vector/DNA  combination)  will 
be  given  to  patients?  How  will  the 
treated  cells  be  administered?  What 
volume  of  cells  will  be  used?  Will  there 
be  single  or  multiple  treatments?  If  so, 
over  what  period  of  time? 

Appendix  M-I-B-3-d.  How  will  it  be 
determined  that  new  gene  sequences 
have  been  inserted  into  the  patient's 
cells  and  if  these  sequences  are  being 
expressed?  Are  these  cells  limited  to  the 
intended  target  cell  populations?  How 
sensitive  are  these  analyses? 

Appendix  M-I-B-3-e.  What  studies 
will  be  conducted  to  assess  the  presence 
and  effects  of  the  contaminants? 

Appendix  M-I-B-3-f.  What  are  the 
clinical  endpoints  of  the  study?  Are 
there  objections  and  quantitative 
measurements  to  assess  the  natural 
history  of  the  disease?  Will  such 
measurements  be  used  in  patient  follow- 
up?  How  wall  patients  be  monitored  to 
assess  specific  effects  of  the  treatment 
on  the  disease?  What  is  the  sensitivity 
of  the  analyses?  How  fi-equently  will 
follow-up  studies  be  conducted?  How 
long  will  patient  follow-up  continue? 
Appendix  M-I-B-3-g.  What  are  the 
major  beneficial  and  adverse  effects  of 
treatment  that  you  anticipate?  What 
measures  will  be  taken  in  an  attempt  f  o 
control  or  reverse  these  adverse  effects 
if  they  occur?  Compare  the  probability 
and  magnitude  of  deleterious 
consequences  fi-om  the  disease  if 
recombinant  DNA  transfer  is  not  used. 

Appendix  M-I-B-3-h.  If  a  treated 
patient  dies,  what  special  post-mortem 
studies  will  be  performed? 

Appendix  M-I-B-4.  Public  Health 
Considerations.  Describe  any  potential 
benefits  and  hazards  of  the  proposed 
therapy  to  persons  other  than  the 
patients  being  treated.  Specifically: 

Appendix  M-l-B-4-a.  On  what  basis 
are  potential  pubhc  health  benefits  or 
hazards  postulated? 

Appendix  M-I-B-4-b.  Is  there  a 
significant  possibihty  that  the  added 
DNA  will  spread  from  the  patient  to 
other  persons  or  to  the  environment? 

Appendix  M-I-B-4-c.  What 
precautions  will  be  taken  against  such 
spread  (e.g.,  patients  sharing  a  room, 
health-care  workers,  or  family 
members)? 

Appendix  M-I-B-4-d.  What 
measures  will  be  imdertaken  to  mitigate 
the  risks,  if  any,  to  public  health? 


Appendix  M-I-B-4-e.  In  light  of 
possible  risks  to  offspring,  including 
vertical  transmission,  will  birth  control 
measures  be  recommended  to  patients? 
Are  such  concerns  appbcable  to  health 
care  persormel? 

Appendix  M-l-B-S.  Qualifications  of 
Investigators  and  Adequacy  of 
Laboratory  and  Clinical  Facilities. 
Indicate  the  relevant  training  and 
experience  of  the  personnel  who  will  be 
involved  in  the  preclinical  studies  and 
chnical  administration  of  recombinant 
DNA.  Describe  the  laboratory  and 
clinical  facilities  where  the  proposed 
study  will  be  performed.  Specifically; 

Appendix  M-l-B-5-a.  What 
professional  personnel  (medical  and 
nonmedical)  will  be  involved  in  the 
proposed  study  and  what  is  their 
relevant  expertise?  Provide  a  two-page 
curriculum  vitae  for  each  key 
professional  person  in  biographical 
sketch  formal  (see  Appendix  M-III-E). 

Appendix  M-I-B-5-b.  At  what 
hospital  or  clinic  will  the  treatment  be 
given?  Which  facifities  of  ihe  hospital  or 
clinic  will  be  especially  important  for 
the  proposed  study?  Will  patients 
occupy  regular  hospital  beds  or  clinical 
research  center  beds?  Where  will 
patients  reside  during  the  follow-up 
period?  What  special  arrangements  will 
be  made  for  the  comfort  and 
consideration  of  the  patients.  Will  the 
research  institution  designate  an 
ombudsman,  patient  care  representative, 
or  other  individual  to  help  protect  the 
rights  and  welfare  of  the  patient? 

Appendix  M-l-C.  Selection  of  the 
Patients 

Estimate  the  number  of  patients  to  be 
involved  in  the  proposed  study. 
Describe  recruitment  procedures  and 
patient  eligibility  requirements,  paying 
particular  attention  to  whether  these 
procediu-es  and  requirements  are  fair 
and  equitable.  Sjjedfically: 

Appendix  M-I-C-1.  How  many 
patients  do  you  plan  to  involve  in  the 
proposed  study? 

Appendix  M-I-C-2.  How  many 
eligible  patients  do  you  anticipate  being 
able  to  identify  each  year? 

Appendix  M-I-C-3.  What 
recruitment  procedures  do  you  plan  to 
use? 

Appendix  M-I-C-4.  What  selection 
criteria  do  you  plan  to  employ?  What 
are  the  exclusion  and  inclusion  criteria 
for  the  study? 

Appendix  M-l-C-5.  How  will 
patients  be  selected  if  it  is  not  possible 
to  include  all  who  desire  to  participate? 

Appendix  M-I-D.  Informed  Consent 

Indicate  how  patients  will  be 
informed  about  the  p.roposed  stud\  .:nd 
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how  their  consent  willj  be  solicited.  The 
consent  procedure  shtjuld  adhere  to  the 
requirements  of  DHHS  regulations  for 
the  protection  of  human  subjects  (45 
Code  of  Federal  Regulations,  Part  46).  If 
the  study  involves  pednatric  or  mentally 
handicapped  patients,  describe 
procedures  for  seeking  the  permission  of 
parents  or  guardians  and,  where 
applicable,  the  assent  of  each  patient. 
Areas  of  special  concern  include 
potential  adverse  effecis,  financial  costs, 
privacy,  long-term  follpw-up  and  post- 
mortem examination.  When  gene 
transfer  is  a  procedure Iseparate  from  a 
clinical  protocol.  Informed  Consent 
documents  shall  be  sul  imhted  for  both 
the  gene  transfer  and  c  inical  protocols. 

Appendix  M-I-D-1.  How  will  the 
major  {joints  covered  ip  Appendices  M- 
I-A  through  M-I-C  be  jdisclosed  to 
potential  participants  i  n  this  study  and/ 
or  parents  or  guardiani  in  language  that 
is  understandable  to  th  em? 

Appendix  M-I-D-2.  How  will  the 
innovative  character  ai  id  the 
theoretically  possible  i  dverse  effects  of 
Ihe  experiment  be  disc  iissed  with 
patients  and/or  parent!  or  guardians? 
How  will  the  potential  adverse  effects 
be  compared  with  the  i  :onsequences  of 
the  disease? 

Appendix  M-I-D-3.  What 
explanation  of  the  fina  icial  costs  of  the 
experiment,  follow-up  care,  and  any 
available  alternatives  v  rill  be  provided 
to  patients  and/or  pare  its  or  guardians? 

Appendix  M-I-D— 4.  How  will 
patients  and/or  their  pi  irents  or 
guardians  be  informed  that  the 
innovative  character  ol  the  experiment 
may  lead  to  great  interi  sst  by  the  media 
in  the  research  and  in  1  be  treated 
patients? 

Appendix  M-I-D-5.  How  will  the 
patients  and/ or  their  pi  irents  or 
guardians  be  informed  about:  (i)  the 
irreversible  consequem  :es  of  some  of  the 
procedures  performed?  (ii)  any  adverse 
medical  consequences  that  may  occur  if 
the  subject(s)  withdraw  b  from  the  study 
once  it  has  begun?  (iii)  expectations  of 
willingness  to  cooperal  e  in  long-term 
follow-up?  and  (iv)  exp  ectations  that 
permission  to  perform  in  autopsy  will 
be  granted  in  the  event  of  a  patient's 
death  as  a  preconditioi  for  a  pmtient's 
participation  in  the  study?  This 
stipulation  is  included  because  an 
accurate  determination  of  the  precise 
cause  of  a  patient's  dea  th  would  be  of 
vital  importance  to  all  iiture  patients. 

Appendix  M-I-E.  Privj  cy  and 
Confidentiality 

Indicate  what  measu'e  will  be  taken 
to  protect  the  privacy  c  f  patients  and 
their  families  as  well  at  to  maintain  the 
confidentiality  of  research  data. 


Appendix  M-I^l-l .  What  provisions 
will  be  made  to  bonco'  the  wishes  of 
individual  patients  (and  the  parents  or 
guardians  of  pediatric  or  mentally 
handicapped  patients)  as  to  whether, 
when,  or  how  the  identity  of  patients  is 
publicly  disclosed. 

Appendix  M-I-E-2.  What  provision 
will  be  made  to  maintain  the 
confidentiality  of  research  data,  at  least 
in  cases  where  data  could  be  linked  to 
individual  patients?  |i 

Appendix  M-II.  Special  Issues 

Although  the  following  issues  are 
beyond  the  normal  purview  of  local 
Institutional  Review  Boards,  the  RAC 
requests  that  Principal  Investigators 
respond  to  Appendices  M-II-A  and  M- 
n-B  below: 

Appendix  M-Il-A.  What  steps  will  be 
taken,  consistent  with  Appendix  M-I-E. 
to  ensure  that  accurate  and  appropriate 
information  is  made  available  to  the 
public  with  respect  to  such  public 
concerns  as  may  arise  from  the 
proposed  study? 

Appendix  M-II-B.  Do  you  or  your 
funding  sources  intend  to  protect  under 
patent  or  trade  secret  laws  either  the 
products  or  the  procedures  developed  in 
the  proposed  study?  If  so,  what  steps 
will  be  taken  to  permit  as  full 
communication  as  possible  among 
Principal  Investigators  and  clinicians 
concerning  research  methods  and 
results? 

Appendix  M-III.  Guidelines  for  the 
Submission  of  Human  Gene  Transfer 
Protocols 

Appendices  M-III-A  through  M-III-D 
and  M-IV  apply  to  human  gene  transfer 
protocols  considered  under  Section  III- 
A-2  and  01-8-2.  Appendices  M-III-A, 
M-  rV,  and  M-V  apply  to  human  gene 
transfer  protocols  considered  under 
Section  III-  B-2. 

Appendix  M-III-A.  Principal 
Investigator-Submitted  Material 

Principal  Investigators  should  submit 
the  following  materials  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31,  Room 
4B11.  Bethesda,  Maryland  20892,  (301) 
496-9838. 

Appendix  M-DI-A-l.  Written 
proposals  shall  be  submitted  in  the 
following  order 

(1)  Scientific  abstract — 1  page;  (2) 
non-technical  abstract — 1  page;  (3) 
Institutional  Biosafety  Committee  and 
Institutional  Review  Board  approvals 
and  their  deliberations  pertaining  to 
your  protocol;  (4)  Response  to  Points  to 
Consider — 5  pages  (see  Appendix  M 
through  M-ni);  (6)  protocol— 20  pages 
excluding  appendices — approved  by  the 


local  Institutional  Biosafety  Committee 
and  Institutional  Review  Board);  (7) 
Informed  Consent  document — approved 
by  the  Institutional  Review  Board;  (8) 
appendices  including  tables,  figures, 
and  manuscripts;  (9)  curricula  vttae — 2 
pages  for  each  key  professional  person 
in  biographical  sketch  format;  and  (10) 
an  indication  of  other  Federal  agencies 
to  which  the  protocol  is  being  submitted 
for  review. 

Appendix  M-m-A-2.  When  a 
proposal  has  been  submitted  previously, 
there  should  be  a  short  section  (<  200 
words)  immediately  following  the 
abstracts  that  summarizes  the  major 
revisions  since  the  last  review. 

Appendix  M-IlI-A-3.  Eteta  provided 
shall  include:  (i)  A  description  of  the 
elements  in  the  vector,  (ii)  the  source  of 
that  information,  (iii)  the  method  by 
which  sequence  data  were  compiled, 
and  (iv)  three  3V2  inch  diskettes  wi\h 
the  vector  sequence  in  ASCII  format. 

Appendix  M-III-B.  Time  Frame  for 
Submissions 

Note:  Time  frames  are  applicable  only  to 
protocols  that  are  determined  by  NIH/ORDA 
to  require  full  R,^C  review  and  NIH  Director 
approval.  Time  frames  do  not  apply  to 
Accelerated  Review  human  gene  transfer 
experiments  (see  Section  ni-B-2  or  those 
that  only  require  registration  with  NIH/ 
ORDA  (see  Section  III-C-  7). 

Appendix  M-III-B-l.  Written 
material  from  Principal  Investigator 
shall  be  submitted  <  8  weeks  before  the 
RAC  meeting  at  which  it  will  be 
reviewed. 

Appendix  M-III-B-2.  Written 
comments  from  the  primary  reviewers 
to  the  Principal  Investigator  shall  be 
submitted  £  4  weeks  before  the  RAC 
meeting  at  which  it  will  be  reviewed. 

Appendix  M-ni-B-3.  Written 
responses  (including  critical  data  in 
response  to  the  primary  reviewers' 
comments)  shall  be  submitted  by  the 
Principal  Investigator  to  NIH/ORDA  <  2 
weeks  before  the  RAC  meeting. 

Appendix  M-III-C.  Oral  Responses  to 
the  RAC 

Principal  Investigators  shall  limit 
their  oral  responses  to  the  RAC  only  to 
those  questions  that  are  raised  during 
the  meeting.  Oral  presentations  of 
previously  submitted  material  and/or 
critical  data  that  was  not  submitted  <  2 
weeks  priw  to  the  RAC  meeting  are 
prohibited. 

Appendix  M-III-D.  Primary  Reviewers' 
Responses 

Appendix  M-III-D-1.  Primary 
Reviewers'  Written  Comments.  The 
primary  reviewers'  written  comments 
on  a  proposal  should  include  the 
following: 


Appendix  M-III-D-l-a.  Emphasize 
the  issues  related  to  gene  marking,  gene 
transfer,  or  gene  therapy. 

Appendix  M-III-D-l-b.  State 
explicitly  whether  the  Points  to 
Consider  have  been  addressed 
satisfactorily. 

Appendix  M-III-D-l-c.  Examine  the 
scientific  rationale,  scientific  context 
(relative  to  other  proposals  reviewed  by 
the  RAC),  whether  the  preliminary  in 
vitro  and  in  vivo  data  were  obtained  in 
appropriate  models  and  are  sufficient, 
and  whether  questions  related  to  safety, 
efficacy,  and  social/ethical  context  have 
been  resolved. 

Appendix  M-III-D-l-d.  Whenever 
possible,  criticisms  of  Informed  Consent 
documents  should  include  written 
alternatives  for  suggested  revisions  for 
the  RAC  to  consider. 

Appendix  M-III-D-l-e.  Primary 
reviews  should  state  whether  the  ' 
proposal  is:  (i)  acceptable  as  written,  (ii) 
expected  to  be  acceptable  with  specific 
revisions  or  after  satisfactory  responses 
to  specific  questions  raised  on  review, 
or  (iii)  unacceptable  in  its  present  form. 

Appendix  M-IlI-D-2.  Oral 
Discussions  by  Primary  Reviewers  at  the 
RAC  Meeting.  Appendix  M-III-D-2-a.  It 
should  be  possible  for  most  primary 
reviewers  to  present  their  oral  reviews 
in  <  5  minutes. 

Appendix  M-IV^  Reporting 
Requirements 

Appendix  M-IV-A.  Serious  adverse 
effects  of  treatment  should  be  reported 
immediately  to  the  local  Institutional 
Review  Board,  the  NIH  Office  for 
Protection  fitjm  Research  Risks,  and 
NIH/ORDA  followed  by  the  submission 
of  a  written  report  filed  with  each 
group.  Reports  submitted  to  NIH/ORDA 
shall  be  sent  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31,  Room 
4B11,  Bethesda.  Maryland  20892,  (301) 
49&-9838. 

Appendix  M-IV-B.  Reports  regarding 
the  general  progress  of  patients  should 
be  filed  with  both  the  local  Institutional 
Review  Board  and  NIH/ORDA  within 
six  months  of  the  commencement  of  the 
experiment  and  at  six-month  intervals 
thereafter.  These  twice- yearly  reports 
should  continue  for  a  sufficient  period 
of  time  to  allow  observation  of  all  major 
effects.  In  the  event  of  a  patient's  death, 
a  summary  of  the  special  post-mortem 
studies  and  statement  of  the  cause  of 
death  should  be  submitted  to  the 
Institutional  Review  Board  and  NIH/ 
ORDA.  if  available. 
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Appendix  M-III-D-l-a.  Emphasize 
the  issues  related  to  gene  marking,  gene 
transfer,  or  gene  therapy. 

Appendix  M-III-D-i-b.  State 
explicitly  whether  the  Points  to 
Consider  have  been  addressed 
satisfactorily. 

Appendix  M-lII-D-l-c.  Examine  the 
scientific  rationale,  scientific  context 
(relative  to  other  proposals  reviewed  by 
the  RAC),  whether  the  preliminary  in 
vitro  and  in  vivo  data  were  obtained  in 
appropriate  models  and  are  sufficient. 
Jind  whether  questions  related  to  safety, 
efficacy,  and  social/ethical  context  have 
been  resolved. 

Appendix  M-III^>-l-d.  Whenever 
possible,  criticisms  of  Informed  Consent 
documents  should  include  WTitten 
alternatives  for  suggested  revisions  for 
the  RAC  to  consider. 

Appendix  M-III-D-l-e.  Primary 
reviews  should  state  whether  the 
proposal  is:  (i)  acceptable  as  written,  (ii) 
expected  to  be  acceptable  with  specific 
revisions  or  after  satisfactory  responses 
to  specific  questions  raised  on  review, 
or  (iii)  unacceptable  in  its  present  form. 

Appendix  M-IlI-r^2.  Oral 
Discussions  by  Primary  Reviewers  at  the 
RAC  Meeting.  Appendix  M-III-IJ-2-a.  It 
should  be  possible  for  most  primary 
reviewers  to  present  their  oral  reviews 
in  <  5  minutes. 

Appendix  M-IV^  Reporting 
Requirements 

Appendix  M-IV-A.  Serious  adverse 
effects  of  treatment  should  be  reported 
immediately  to  the  local  In.stitutional 
Review  Board,  the  NIH  Office  for 
Protection  from  Research  Risks,  and 
NIH/ORDA  followed  by  the  submission 
of  a  written  report  filed  with  each 
group.  Reports  submitted  to  NIH/ORDA 
shall  be  sent  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Listitutes  of  Health,  Building  31,  Room 
4B11,  Bethesda,  Maryland  20892,  (301) 
49&-9838. 

Appendix  M-IV-B.  Reports  regarding 
the  general  progress  of  patients  should 
be  filed  with  both  the  local  Institutional 
Review  Board  and  NIH/ORDA  within 
six  months  of  the  commencement  of  the 
experiment  and  at  six-month  intervals 
thereafter.  These  twice- yearly  reports 
should  continue  for  a  sufficient  period 
of  time  to  allow  observation  of  all  major 
effects.  In  the  event  of  a  patient's  death, 
a  summary  of  the  special  post-mortem 
studies  and  statement  of  the  cause  of 
death  should  be  submitted  to  the 
Institutional  Review  Board  and  NIH/ 
ORDA.  if  available. 


Appendix  \f-V.  Procedures  to  the 
Followed  for  Accelerated  Rexiew  of 
Human  Gene  Transfer  Experiments  by 
NIH/ORDA  under  Section  III-B-2 

Requests  for  Accelerated  Review 
should  be  submitted  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health.  Bethesda,  Marvland 
20892,(301)496-9838. 

Appendix  M-V-A.  Human  gene 
transfer  experiments  in  this  category 
must  be  in  accordance  with  the 
provisions  of  Section  in-B-2.  If  the 
human  gene  transfer  protocol  does  not 
qualify  for  Accelerated  Review  (see 
Section  lII-B-2)  as  determined  by  NIH/ 
ORDA,  then  the  Principal  Investigator 
must  submit  the  experiment  for  full 
RAC  review  and  NIH  approval  in 
accordance  with  Section  III-A-2. 

Appendix  M-V-B.  No  protocol  shall 
be  considered  without  Institutional 
Biosafety  Committee  and  Institutional 
Review  Board  approval. 

Appendix  M-V-C.  At  this  time,  all 
gene  transfer  protocols  must  be 
considered  experimental. 

Appendix  M-V-D.  Principal 
Investigators  requesting  Accelerated 
Review  (see  Section  lII-B-2),  must 
submit  the  relevant  documentation  in 
accordance  with  Appendix  M-III.  NIH/ 
ORDA  v«ll  notify  the  Principal 
Investigator  whether  the  proposed  study 
qualifies  for  the  Accelerated  Review 
process.  If  NIH/ORDA  determines  that 
an  experiment  does  not  qualify  for 
Accelerated  Review  process,  the 
Principal  Investigator  must  submit  the 
proposal  for  full  RAC  review  <  8  weeks 
prior  to  the  next  scheduled  RAC 
meeting. 

Appendix  M-V-E.  It  is  expected  that 
NIH/ORDA  will  consult  with  the  RAC 
Chair  and  one  or  more  RAC  members, 
as  necessary,  when  considering 
Accelerated  Review  human  gene 
transfer  protocols  (see  Section  llI-B-2). 

Appendix  M-V-F.  The  RAC  Chair 
will  provide  a  report  on  all  human  gene 
transfer  protocols  that  have  been 
approved  by  NIH/ORDA  at  the  next 
regularly  scheduled  RAC  meeting. 

Appendix  M-V-F-1.  In  accordance 
with  Reporting  Requirements  (See 
Appendix  M-  IV),  any  adverse  effects  of 
the  treatment  should  be  reported 
immediately  to  tiie  local  Institutional 
Review  Board,  the  NIH  Office  for 
Protection  from  Research  Risks,  and 
NIH/ORDA  followed  by  the  submission 
of  a  written  report  filed  with  each 
group.  Reports  submitted  to  NIH/ORDA 
shall  be  sent  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31.  Room 
4B11,  Bethesda,  Marx'land  20892.  (301) 
496-9838. 


Appendix  M-V-F-2.  In  accordance 
with  Reporting  Requirements  (see 
Appendix  M-  IV),  reports  regarding  the 
general  progress  of  patients  should  be 
filed  with  both  the  local  Institutional 
Review  Board  and  NIH/ORDA  within 
six  months  of  the  commencement  of  the 
experiment  and  at  six-month  intervals 
thereafter.  In  the  event  of  a  patient's 
death,  a  summary  of  the  special  post- 
mortem studies  and  statement  of  the 
cause  of  death  should  be  submitted  to 
the  Institutional  Review  Board  and  \'H/ 
ORDA.  if  available. 

Appendix  M-VI.  Procedures  to  bp 
Followed  for  Expedited  Review  of 
Single  Patient  Human  Gene  Transfer 
Experiments  by  NIH  Director  Under 
Section  III-A-2  Requests  for  Expedited 
Review  should  be  submitted  to  the 
Office  of  Recombinant  DNA  Activities, 
National  Insitutes  of  Health,  Bethesda. 
Maryland  20892,  (301)  49&-9838. 
Appendix  M-VI-A.  A  Principal 
Investigator  submitting  a  request  to  the 
NIH/ORDA  for  Expedited  Review  of  a 
single  patient  gene  transfer  protocol 
shall  provide  detailed  information 
regarding  the  necessity  of  Expedited 
Review. 

Appendix  M-VI-B.  No  protocol  shall 
be  considered  without  rele*.'ant 
Institutional  Biosafety  Committee  ar.d 
Institutional  Review  Board  approvals. 
Appendix  M-Vl-C.  At  this  time,  eJl 
gene  transfer  protocols  are  considered 
experimental. 

Appendix  M-VI-D.  Regardless  of  the 
method  of  review,  the  Points  to 
Consider  is  the  standard  of  revie^v  for 
all  gene  transfer  protocols. 

Appendix  M-VI-E  Review  of  such 
protocols  may  include  intramural  NIH 
experts  but  must  include  extramural 
experts. 

Appendix  M-VI-F.  The  reviewers 
shall  consider  similarity  of  the  new 
protocol  to  previously  approved 
protocols. 

Appendix  M-VI-G.  The  NIH/ORD.^ 
shall  report  to  the  RAC  following 
Expedited  Review  and  include  all  o'  ;],e 
materials  on  which  the  decision  was 
based.  The  R,^C  shall  formally  review 
the  protocol  at  i?s  next  scheduled 
meeting.  Patient  privacy  shall  be 
maintained. 

Appendix  M-Vl-H.  Protocols  that  a.-e 
deferred  or  not  approved  by  the  R,'\C  in 
its  normal  review  process  are  not 
eligible  for  Expedited  Review.  No 
protocol  shall  have  more  than  one 
patient  approved  under  Expedited 
Review. 

Appendix  M-VI-1.  As  requested  in 
the  context  of  non-expedited  review, 
none  of  the  costs  of  the  exp^^riment?? 
protocol  shall  be  borne  bv  the  patic.A  or 
the  patient's  family. 
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Appendix  M-Vl-J. 
patients  undergoing 
be  provided  to  the  RAC 
months  of  the  procedui  e 

Appendix  M-MI.  Footr  otes  of  Appendix 
M 


Appendix  M-\1I-A. 


The  Food  and 


Drug  Administration  hi  s  jurisdiction 


over  products  intended 
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Federal  Registei 


for  use  in 


human  gene  transfer  clinical  trials.  For 
general  information  on  Lhe  Food  and 
Drug  Administration's  >olicies  and 
regulatory  requirement;  ,  see  the  Federal 
Register.  Volume  51,  pi  ges  23309- 
23313, 1986. 

Appendix  M-VII-B. '  'he  term 
■patient  "  and  its  varian  ts  are  used  in 
the  text  as  a  shorthand  •  iesignation  for 
"patient-subject. 

Appendix  P.  Physical  abd  Biological 
Containment  for  Recombinant  DNA 
Research  Involving  Pla  [its 

Appendix  P  specifics  physical  and 
biological  containment  conditions  and 
practices  suitable  to  the  greenhouse 
conduct  of  experiments  involving 
recombinant  DNA-conti  lining  plants, 
plant-associated  microc  rganisms,  and 
small  animeds.  All  prov  sions  of  the  NIH 
Guidelines  apply  to  pla  it  research 
activities  witli  the  follo'  ving 
modifications: 

Appendix  P  shall  sup  crsede 
.Appendix  G  when  the  r  'search  plants 
are  of  a  size,  number,  oi  have  growth 
requirements  that  precli  ide  the  use  of 
containment  conditions  described  in 
Appendix  G.  The  plants  covered  in 
Appendix  P  include  bul  are  not  limited 
to  mosses,  liverworts,  ir  acroscopic 
algae,  and  vascular  plan  ts  including 
terrestrial  crops,  forest,  md  ornamental 
species. 

Plant-associated  micr  )organisms 
include  viroids.  virusoii  Is,  viruses, 
bacteria,  fungi,  protozoc  ns.  certain  small 
algae,  and  microorganis  ns  that  have  a 
benign  or  beneficial  assi  iciation  with 
plants,  such  as  certain  F  hizobium 
species  and  microorgan:  sms  known  to 
cause  plant  diseases.  Th  e  appendix 
applies  to  microorganis:  as  which  are 
being  modified  wth  the  objective  of 
fostering  an  association  with  plants. 

Plant-associated  smal  animals 
include  those  arthropod  5  that:  (i)  Are  in 
obligate  association  unL  1  plants,  (ii)  are 
plant  pests,  (iii)  are  plar  t  pollinators,  or 
(iv)  transmit  plant  disea  >e  agents,  as 
well  as  other  small  anin  als  such  as 
nematodes  for  which  te<  ts  of  biological 
properties  necessitate  th  e  use  of  plants. 
Microorganisms  associa  cd  with  such 
small  animals  (e.g..  pathogens  or 
symbionts)  are  included 

The  Institutional  Bios  ifety  Committee 
shall  include  at  least  on  t  Individual 


IMI 


with  expertise  in  plant,  plant  pathogen, 
or  plant  pest  containment  principles 
when  experiments  utilizing  Appendix  P 
require  prior  approval  by  the 
Institutional  Biosafety  Committee. 

Appendix  P-I.  Genera]  Plant  Biosafety 
Levels 

Appendix  P-I-A.  The  principal 
purpose  of  plant  containment  is  to  avoid 
the  unintentional  transmission  of  a 
recombinant  DNA-containing  plant 
genome,  including  nuclear  or  organelle 
hereditary  material  or  release  of 
recombinant  DNA-derived  organisms 
associated  with  plants. 

Appendix  P-I-B.  The  containment 
principles  are  based  on  the  recognition 
that  the  organisms  that  are  used  pose  no 
health  threat  to  humans  or  higher 
animals  (unless  deliberately  modified 
for  that  purpose),  and  that  the 
contaiimient  conditions  minimize  the 
possibility  of  an  unanticipated 
deleterious  effect  on  organisms  and 
ecosystems  outside  of  the  experimental 
facility,  e.g.,  the  inadvertent  spread  of  a 
serious  pathogen  from  a  greenhouse  to 
a  local  agricultural  crop  or  the 
unintentional  introduction  and 
establishment  of  an  organism  in  a  new 
ecosystem. 

Appendix  P-I-C.  Four  biosafety 
levels,  referred  to  as  Biosafety  Level 
(BL)  1— Plants  (P),  BL2-P.  BL3-P,  and 
BL4-P,  are  established  in  Section  II.  The 
selection  of  contaimnent  levels  required 
for  research  involving  recombinant  DNA 
molecules  in  plants  or  associated  with 
plants  is  specified  in  Section  III.  These 
biosafety  levels  are  described  in 
Appendix  P-II.  This  appendix  describes 
greenhouse  practices  and  special 
greenhouse  facilities  for  physical 
containment. 

Appendix  P-I-D.  BLl-P  through 
BL4— P  are  designed  to  provide 
differential  levels  of  biosafety  for  plants 
in  the  absence  or  presence  of  other 
experimental  organisms  that  contain 
recombinant  DNA.  These  biosafety 
levels,  in  conjunction  with  biological 
containment  conditions  described  in 
Appendix  P-III,  provide  flexible 
approaches  to  ensure  the  safe  conduct  of 
research. 

Appendix  P-I-E.  For  experiments  in 
which  plants  are  grown  at  the  BLl 
through  BL4  laboratory  settings, 
containment  practices  shall  be  followed 
as  described  in  Appendix  G.  These 
containment  practices  include  the  use  of 
plant  tissue  culture  rooms,  growth 
chambers  within  laboratory  facilities,  or 
experiments  performed  on  open 
benches.  Additional  biological 
containment  practices  should  be  added 
by  the  Greenhouse  Director  or 
Institutional  Biosafety  Committee  as 


necessary  (see  Appendix  P-III),  if 
botanical  reproductive  structures  are 
produced  that  have  the  potential  of 
being  released. 

Appendix  P-II.  Physical  Containment 
Levels 

Appendix  P-II-A.  Biosafety  Level  1 — 
Plants  (BLl-P) 

Appendix  P-II-A-1.  Standard  Practices 
(BLl-P) 

Appendix  P-II-A-l-a.  Greenhouse 
Access  (BLl-P) 

Appendix  P-II-A-l-a-(l).  Access  to 
the  greenhouse  shall  be  limited  or 
restricted,  at  the  discretion  of  the 
Greenhouse  Director,  when  experiments 
are  in  progress. . 

Appencfix  P-li-A-l-a-(2).  Prior  to 
entering  the  greenhouse,  personnel  shall 
be  required  to  read  and  follow    - 
instructions  on  BLl-P  greenhouse 
practices  and  procedures.  All 
procedures  shall  be  performed  in 
accordance  with  accepted  greenhouse 
practices  that  are  appropriate  to  the 
experimental  organism. 

Appendix  P-U-A-l-b.  Records  (BLl-P) 

Appendix  P-II-A-l-b-(l).  A  record 
shall  be  kept  of  experiments  currently  in 
progress  in  the  greenhouse  facility. 

Appendix  P-II-A-l-c.  Decontamination 
and  Inactivation  (BLl-P) 

Appendix  P-II-A-l-c-(l). 
Experimental  organisms  shall  be 
rendered  biologically  inactive  by 
appropriate  methods  before  disposal 
outside  of  the  greenhouse  facility. 

Appendix  P-II-A-l-d.  Control  of 
Undesired  Species  and  Motile 
Macroorganisms  (BLl-P) 

Appendix  P-Il-A-l-d-(l).  A  program 
shall  be  implemented  to  control 
undesired  species  (e.g.,  weed,  rodent,  or 
arthropod  pests  and  pathogens),  by 
methods  appropriate  to  the  org£inisms 
and  in  accordance  with  applicable  state 
and  Federal  laws. 

Appendi.x  P-II-A-l-d-(2). 
Arthropods  and  other  motile 
macroorganisms  shall  be  housed  in 
appropriate  cages.  If  macroorganisms 
(e.g..  flying  arthropods  or  nematodes) 
are  released  within  the  greenhouse, 
precautions  shall  be  taken  to  minimize 
escape  from  the  greenhouse  facility. 

Appendix  P-II-A-l-e.  Concurrent 
Experiments  Conducted  in  the 
Greenhouse  (BLl-P) 

Appendix  P-II-A-l-e-(  1 ) . 
Experiments  involving  other  organisms 
that  require  a  containment  level  lower 
than  BLl-P  may  be  conducted  in  the 
greenhouse  concurrently  with 


experiments,  that  require  BLl-P 
containment,  pcovided  that  all  wock  is 
conducted  in  accordance  with  BLl-P 
greenhouse  practices. 

Appeodix  P-II^Ar-2.  Facilities  (BLl-P) 

Appendix  P-H-A-3-*  Definitions 
(BLl-Pt  , 

Appendix  P-B-Ar-2-a-(l).  The  terra 
''greenhouse^'  refers  twa  straetu«  with 
walls,  a  root  and  a  floor  designed  and 
used  principally  for  growrog  piants  in.  a 
controlled  and  protected  environment 
The  walls  and  roof  are  usually 
-     constructed  of  transparent  or 

translucent  material  to  allow  passage  of 
sunlight  for  plant  growth. 

Appendix  P-n-A-2-a-{2).  The  term 
"greenhouse  facihty"  iachides  the 
actual  greenhouse  rooms  or 
compartments  for  growing  plants, 
including  all  immediately  contiguous 
hallways  and  head-house  areas,  and  is 
considered  part  of  the  confinement  area. 

Appendix  P-II-A-2-b.  Greenhouse 
Design  (BLl-P) 

Appendix  P-II-A-2-b-(l).  The 
greenhouse  floor  may  be  composed  of 
gravel  or  othw  porous  raatcriaL  At  a 

ininimum,  impervioas(e.g.,  corrcrete)     • 
walkways  are  recommended. 

Appendix  P-n-A-2-b-{2).  Windows 
and  other  openings  in  the  walls  and  roof 
of  the  greenhouse  facility  may  be  open 
for  ventilation  as  needed  for  proper 
operation  and  do  not  require  any  special 
barrier  to  contain,  or  exclude  pollen; 
microorganismsv  or  small  flying  animals 
(e.g.,  arthropods  and  birds);  however, 
screens  are  recommended. 

Appendix  P-U-B.  Biosafety  Level  2— 
■   Plants  (BL2-P) 

Appendix  P-U-B-1.  Standard  Practices 
(BL2-P) 

Appendix  P-fI^B-1-.a.  Greenhouse 
Access  (BL2-P) 

.  Appendix  P-ir-B-l-a-(l).  Access  to 
the  greenhouse  shall  be  limited  or 
restricted,  at  the  discretion  of  the 
Greenhouse  Director,  to  individuals 
directly  involved  with  the  experiments 
when  they  are  in  progress. 

Appendix  P-n-B-l-a-(2).  Personnel 
shall  he  required  to  read  and  follow 
instructions  on  BL2-P  practices  and 
procedures.  All  procedures  shall  be 
conducted  in  accordance  with  accepted 
greenhouse  practices  that  are 
appropriate  to  the  expfflimeotai 
organisms. 


experiments,  that  re^uife  BLl-P 
containment,  pcovided  that  all  wock  is 
conducted  in  accordance  witk  BLl-P 
greenhouse  practices. 

Appendix  P-Ur-Ar-2.  FadJiUes  (BLl-P) 
Appendix  P-H-A-?-*  Definitions 
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(BLl-Pt 

Appendix  P-H-Ar-2-»-(l)-  Ths  term 
' 'greenhouse^'  nfets  twa  straeture  with 
\\'alls,  ft  root  wd  a  floor  designed  and 
used  principally  for  growing  pianta  in.  a 
controlled  and  protected  environment 
The  walls  and  roof  are  usually 
constructed  of  transparent  or 
translucent  material  to  allow  passage  of 
sunlight  for  plan*  growtii. 

Appendix  P-n-A-2-a-{2).  The  term 
"greenhouse  facihty"  iachides  the 
actual  greenhouse  rooms  or 
compartments  for  growing  plants, 
including  all  immediately  contiguous 
hallways  fflid  head-house  areas,  and  is 
considered  part  of  the  confinement  area. 

Appendix  P-UkA-2-b.  Greenhouse 
Design  (BLl-P) 

Appendix  P-II-A-2-b-{l).  The 
greenhouse  floor  may  be  composed  of 
gravel  or  othw  porous  raatcriaL  At  a 
minimum,  impervious  {e.g.,  concrete) 
walkways  are  recommended. 

Appendix  P-n-A-2-b-{2).  Windows 
and  other  openings  in  the  walls  and  roof 
of  the  greenhouse  facility  may  be  open 
for  ventilation  as  needed  for  proper 
operation  and  do  not  require  any  special 
barrier  to  contain  or  exclude  pollen, 
microorganismsv  oi  small  flying  animals 
(e.g.,  arthropods  and  birds);  however, 
screens  are  recommended- 

Appendix  P-U-B.  Biosafety  Level  2— 
'   Plants  (BL2-P) 

Appendix  P-U-B-1.  Standard  Practices 
(BL2-P) 

Appendioc  P-H^B-l-a.  Greenhouse 
Access  (BL2-P) 

.  Appendix  P-ir-B-l-*-(l).  Access  to 
the  greenhouse  shall  be  limited  or 
restricted,  at  the  discretion  of  the 
Greenhouse  Director,  to^  individuals 
directly  involved  with  the  experiments 
when  they  are  in  progress. 

Appendix  P-tI-B-l-a-{2).  Personnef 
shall  be  required  to  read  and  follow 
instructions  on  BL2-P  practices  and 
procedures.  All  procedures  shall  be 
conducted  in  accordance  with  accepted 
greenhouse  practices  that  are 
appropriate  to  the  expaimeotal 
organisms. 


Appendix  P^-U-B-t-b.  Records  (flL2-P) 

Appendix  P-IKB-l-b-{T).  A  record 
shall  be  kept  of  experimental  plants, 
micpoorganisms,  or  small  animals  that 
are  brought  into  or  removed  from  the 
greenhouse  facilSty. 

Appendix  P-IT-B-l-b-U).  A  record 
shall  be  kept  of  experiments  currently  in 
progress  in  the  greenhouse  facihty. 

AppendS3tP-U-B-l-b-(J^  The 
Principal  Investigator  shall  report  any 
greenhouse  accident  involving  the 
inadvertent  release  or  spill  of 
microorganisms  to  the  Greenhouse 
Director,  Institutional  Biosafety 
Committee,  NIH/ORDA  and  other 
appropriate  authorities  immetfiately  (if 
applicable).  Reports  to  the  NIH/ORDA 
shall  be  sent  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health.  Building  Jl,  Room 
4B11,  Bethesda,  Maryland  20892,  (30^) 
496-9838.  Documentation  of  any  such 
accident  shall  be  prepared  and 
maintained. 

Appendix  P-II-B-l-c.  Decontamination 
.    and  InactivatJon  (BL2-P) 

Appendix  P-II-B-l-c-{l). 
Experimental  organisms  shall  be 
rendered  biologically  inactive  by 
appropriate  methods  before  disposal 
outside  of  the  greenhouse  facility. 

Appendix  P-n-B-l-c-{2). 
Decontamination  of  run-off  water  is  not 
necessarily  required  If  part  of  the 
greenhouse  is  composed  ol  gravel  or 
similar  material,  appropriate  treatments 
should  be  made  periodically  to 
ehminate,  or  render  inactive,  any 
organisms  potentially  entrapped' by  the 
gravel. 

Appendix  P-It-B-1-d.  Control  of 
Undesired  Species  and  Motile 
Macroorganisms  (BL2-P) 

Appendix  P-I^B-l-d-{T).  A  program 
shall  be  implemented  to  control 
undesired  species  (e.g.,  weed,  rodent,  or 
arthropod  pests  and  pathogens)  by 
methods  appropriate  to  the  organisms 
and  in  accordance  with  apphcable  state 
and  Federal  laws. 

Appendix  P-II-B-l-d-(2). 
Arthropods  and  other  motile 
macroorganisms  shall  be  housed  in 
appropriate  cages.  If  macroorganisms 
(e.g.,  flying  arthropods  or  nematodes) 
are  released  within  the  greenhouse, 
precautions  shall  be  taken  to  minirarze 
escape  from  the  greenhouse  facility. 

Appendix  P-II-B-l-«.  Concurrent 
Experiments  Conducted  in  the 
Greenhouse  PL2-P) 


than  BL2-P  may  be  conducted  in  the 
greenhouse  concurrently  with 
experiments  that  require  BL2-P 
containment  provided  Lha*  all  work  is 
conducted  in  accordance  with  BL2-P 
greenhouse  practices. 

Appendix  P-Il_B-i_t  Signs  (BL2-P) 

Appendix  P-U-B-1-Hl).  A  sign 
shall  be  posted  indicaling  that  a 
restricted  experiment  is  in  progress.  The 
sign  shall  indicate  the  following:  (i)  the 
name  of  the  responsible  mdividual,  Ui) 
the  plants  in  use,  and  (iiijany  special 
requirements  for  using  the  area. 

Appendix  P-a-B-l-{-(2t  If 
organisms  are  used  that  haw  a 
recojgnized  potential  fo*  causing  serious 
detrimental  impacts  on  managed  or 
natural  ecosystems,  their  presence  shall 
be  indicated  on  a  sign  pasted  on  the 
greenhouse  access  doors. 

Appendix  P-II-B-l-f-p).  If  there  is  a 
risk  to  human  health,  a  sign  shall  be 
posted  incorporating  the  universal 
biosafety  symbol. 

Appendix  P-H-B-l-^.  Transfer  of 
Materials  (BL2-P) 

Appendix  P-II-B-l-g-(i>.  Materials 
containing  experimental 
microorganisms,  which  are  brought  into 
or  removed  from  the  greenhouse  facihty 
in  a  viable  or  intact  state,  shall  be 
transferred  in  a  ckwed  nen-breakable 
container. 

Appendix  P-U-B-1-h.  Greenhouse 
Practices  Manual  (BL2-P) 

Appendix  p_H-B-i-h-<l>.  A 
greenhouse  practices  manual  shall  be 
prepared  or  adopted.  This  manual  shall: 
(i)  advise  personnel  of  the  potential 
consequences  if  such  practices  are  not 
followed,  and  (ii)  outline  contingency 
plans  to  be  implemented  in  the  event  of 
the  unintentional  release  of  organisms. 

Appendix  P-U-B-2.  Facilities  (BL2-P) 

Appendix  P-II-B-2-a.  Definitions 
{BL2-P) 


Appendix  P-H-&-l-e-(l). 
Experiments  invoiving  other  organisms 
that  require  a  containment  levei  lower 


Appendix  P-II-B-2-a-{t).  The  terra 
"greenhouse"  refers  to  a  structure  with 
walls,  a  roof,  and  a  floor  designed  and 
used  principally  for  growing  plaits  in  a 
controlled  and  protected  environment. 
The  walls  and  roof  are  usually 
constructed  of  transparent  or 
translucent  material  to  allow  passage  of 
sunlight  for  plant  growth. 

Appendix  P-II-B-2-a-42).  The  term 
"greenhouse  facility"  incfudes  the 
actual  greenhouse  rooms  or 
compartments  for  growing  plants, 
incltiding  all  immediately  contiguous 
hallways  and  head-house  areas  and  is 
considered  part  of  the  confinement  area. 
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Appendix  P-II-B-2-b  Greenhouse 
Design  (BL2-P)  , 

Appendix  P-II-B-2--b-(l)-  A 
greenhouse  floor  comp  osed  of  an 
impervious  material.  Concrete  is 
recommended,  but  gravel  or  other 
porous  material  under  ibenches  is 
acceptable  unless  pro{iagules  of 
experimental  organisnis  are  readily 
disseminated  through  $oil.  Soil  beds  are 
acceptable  unless  propiagules  of 
experimental  organisms  are  readily 
disseminated  through  $oil. 

Appendix  P-II-B-2-»t>-(2).  Windows 
and  other  openings  in  the  walls  and  roof 
of  the  greenhouse  facility  may  be  open 
for  ventilation  as  needed  for  proper 
operation  and  do  not  r^uire  any  special 
barrier  to  exclude  pollen  or 
microorganisms;  however,  screens  are 
required  to  exclude  small  flying  animals 
(e.g..  arthropods  and  birds). 


Appendix  P-n-B-2-c.  Autoclaves 
(BL2-P) 

Appendix  P-II-B-2-]c-(l).  An 
autoclave  shall  be  avai  able  for  the 
treatment  of  contaminated  greenhouse 
materials. 


;. 


Appendix  P-II-B-2-d.  Supply  and 
Exhaust  Air  Ventilatioi  i  Systems  (BL2- 
P) 

Appendix  P-II-B-2-  d-(l).  If  intake 
fans  are  used,  measured  shall  be  taken 
to  minimize  the  Ingresi  of  arthropods. 
Louvers  or  fans  shall  bf  constructed 
such  that  they  can  onljj  be  opened  when 
the  fan  is  in  operation. 

Appendix  P-II-B-2-e.  Other  (BL2-P) 

Appendix  P-II-B-2-M1).  BL2-P 
greenhouse  containmeiit  requirements' 
may  be  satisfied  by  using  a  growth 
chamber  or  growth  room  within  a 
building  provided  that  the  external 
physical  structure  limits  access  and 
escape  of  microorganisms  and 
macroorganisms  in  a  m  inner  that 
satisfies  the  intent  of  th  e  foregoing 
clauses. 


OS)  ifety 


Level  3 — 
Practices 


Appendix  P-II-C.  Bi 
Plants  (BL3-P) 

Appendix  P-II-C-1.  Standard 
(BL3-P) 

Appendix  P-II-C-l-a.  greenhouse 
Access  (BL3-P) 

Appendix  P-n-C-l-i-(l)-  Authorized 
entry  Into  the  greenhouse  shall  be 
restricted  to  individual]  i  who  are 
required  for  program  or)  support 
purposes.  The  Greenhoiise  Director 
shall  be  responsible  for  assessing  each 
circumstance  and  deterpiining  those 
individuals  who  are  au^horiz«i  to  enter 
the  greenhouse  facility. 


Appendix  P-II-C-l-a-(2).  Prior  to 
entering  the  greenhouse,  personnel  shall 
be  required  to  read  and  follow 
instructions  on  BL3-P  practices  and 
procedures.  All  procedures  shall  be 
conducted  in  accordance  with  accepted 
greenhouse  practices  that  are 
appropriate  to  the  experimental 
organisms. 

Appendix  P-II-C-l-b.  Records  (BL3-P) 

Appendix  P-II-C-l-b-{l).  A  record 
shall  be  kept  of  experimental  plants, 
microorganisms,  or  small  animals  that 
are  brought  into  or  removed  from  the 
greenhouse  facility. 

•     Appendix  P-II-C-l-b-{2).  A  record 
shall  be  kept  of  experiments  currently  in 
progress  in  the  greenhouse  facility. 

Appendix  P-Il-C-l-b-{3).  The 
Principal  Investigator  shall  report  any 
greenhouse  accident  involving  the 
inadvertent  release  or  spill  of 
microorganisms  to  the  Biological  Safety 
Officer,  Greenhouse  Director. 
Institutional  Biosafety  Committee.  NIH/ 
ORDA.  and  other  appropriate 
authorities  immediately  (if  applicable). 
Reports  to  the  NIH/ORDA  shall  be  sent 
to  the  Office  of  Recombinant  DNA 
Activities.  National  Institutes  of  Health, 
Building  31,  Room  4B11,  Bethesda. 
Maryland  20892.  (301)  496-9838. 
Documentation  of  any  such  accident 
shall  be  prepared  and  maintained. 

Appendix  P-Il-C-l-c.  E)econtamination 
and  Inactivation  (BL3-P) 

Appendix  P-II-C-l-c-(l).  All 
experimental  materials  shall  be 
steriUzed  in  an  autoclave  or  rendered 
biologically  inactive  by  appropriate 
methods  before  disposal,  except  those 
that  are  to  remain  in  a  viable  or  intact 
state  for  experimental  purposes; 
including  water  that  comes  in  contact 
vdth  experimental  microorganisms  or 
with  material  exposed  to  such 
microorganisms,  and  contaminated 
equipment  and  suppUes. 

Appendix  P-II-C-l-d.  Control  of 
Undesired  Species  and  Motile 
Macroorganisms  (BL3^) 

Appendix  P-II-C-1 -d-(l).  A  program 
shall  be  implemented  to  control 
undesired  species  (e.g..  weed,  rodent,  or 
arthropod  pests  and  pathogens)  by 
methods  appropriate  to  the  organisms 
and  in  accordance  with  applicable  state 
and  Federal  laws. 

Appendix  P-II-C-l-d-(2). 
Arthropods  and  other  motile 
macroorganisms  shall  be  housed  in 
appropriate  cages.  When  appropriate  to 
the  organism,  experiments  shall  be 
conducted  within  cages  designed  to 
contain  the  motile  organisms. 


Appendix  P-II-C-l-«.  Concurrent 
Experiments  Conducted  in  the 
Greenhouse  (BL3-P) 

Appendix  P-II-C-l-e-(l). 
Experiments  involving  organisms  that 
require  a  contairunent  level  lower  than 
BL3-P  may  be  conducted  in  the 
greenhouse  concurrently  with 
experiments  that  require  BL3-P 
containment  provided  that  all  work  is 
conducted  in  accordance  with  BL3-P 
greenhouse  practices. 

Appendix  P-II-C-1 -f.  Signs  (BL3-P) 

Appendix  P-II-C-l-f-d).  A  sign 
shall  be  posted  indicating  that  a 
restricted  experiment  is  in  progress.  The 
sign  shall  indicate  the  following:  (i)  The 
name  of  the  responsible  individual,  (ii) 
the  plants  in  use,  and  (iii)  any  special 
requirements  for  using  the  area. 

Appendix  P-II-C-l-f-(2).  If 
organisms  are  used  that  have  a 
recognized  potential  for  causing  serious 
detrimental  impacts  on  managed  or 
natural  ecosystems,  their  presence 
should  be  indicated  on  a  sign  posted  on 
the  greenhouse  access  doors. 

Appendix  P-II-C-l-f-(3).  If  there  is  a 
risk  to  human  health,  a  sign  shall  be 
posted  incorporating  the  universal 
biosafety  symbol. 

Appendix  P-II-C-l-g.  Transfer  of 
Materials  (BL3-P) 

Appendix  P-II-C-l-^-d). 
Experimental  materials  that  are  brought 
into  or  removed  from  the  greenhouse 
facility  in  a  viable  or  intact  state  shall 
be  transferred  to  a  non-breakable  sealed 
secondary  container.  At  the  time  of 
transfer,  if  the  same  plant  species,  host, 
or  vector  are  present  within  the  effective 
dissemination  distance  of  propagules  of 
the  experimental  organism,  the  surface 
of  the  secondary  container  shall  be 
decontaminated.  Decontamination  may 
be  accomplished  by  passage  through  a 
chemical  disinfectant  or  fumigation 
chamber  or  by  an  alternative  procedure 
that  has  demonstrated  effective 
inactivation  of  the  experimental 
organism. 

Appendix  P-II-C-l-h.  Greenhouse 
Practices  Manual  (BL3-P) 

Appendix  P-II-C-l-h-(l).  A 
greenhouse  practices  manual  shall  be 
prepared  or  adopted.  This  manual  shall: 
(i)  Advise  personnel  of  the  potential 
consequences  if  such  practices  are  not 
followed,  and  (ii)  outline  contingency 
plans  to  be  implemented  in  the  event  of 
the  unintentional  release  of  organisms 
with  recognized  potential  for  serious 
detrimental  impact. 


Appendix  P-jl_C-i_i.  Protective 
Clothing  (BLS-P)' 

Appendix  P-lK:_i_>_(ij.  Disposable 
clothing  (e.g^  solid  front  of  wrap- 
around gowrasv  scrub  suits;  oc  other 
appropriate  clothing)  shall  be  worn  in 
the  greenhouse  if  deemed  necessary  by 
the  Greenhouse  Director  because  of 
potential  dissemination  of  the 
experimental  mreroGrganrsms. 

Appendix  P-rM:_i-j_(2>.  Protective 
clothing  shafl  be  reaioved  before  exiting 
the  greenhouse  and  decontaminated 
prior  to  laundering  (»■  disposaL 

Appendix  P-H-C-l-j.  Other  (BL3-PJ 

Appendix  P-II-C-l-j-(l).  Persooael 
are  required  to  thoroughly  wash  their 
hands  upon  exiting  the  greenhouse. 

Appendix  P-H-C-1-H2).  All 
,  procedures  shall  be  performed  carefully 
to  minimize  th«  creation  of  aerosols  and 
excessive  splashing  of  potting  material/ 
soil  during  watering,  transpl^ting,  and 
all  experimental  mampjulations. 

Appendix  P-U-C-Z  Facihties  (BL3-P) 

Appendix  P-Jl-C-z-*.  DeEnitiona 
(BL3-P> 

Appendix  P-H-C-z-a-d).  The  term 
"greenhouse"  refers  to  a  structiire  with 
walls,  roof,  and  floor  designed  and  used 
principally  for  growing  plants  in  a 
controlled  and  protected  environment. 
The  walls  and  roof  are  usually 
constructed  of  transparent  or 
translucent  material  to  allow  passage  of 
sunlight  for  plant  growth. 

Appendix  P-It-C-2-*-t2).  Thw  term 
"greenhouse  facility"  includes  the 
actual  greenhouse  rooms  or 
compartments  for  growing  plants, 
including  all  immediately  contiguous 
hallways  and  head-house  areas,  and  is 
considered  part  olthe  confinement  area. 
The  need  to  maintain  negative  pressure 
should  be  considered  when  constructing 
or  renovating  the  greenhouse. 

Appendix  P-II-C-2-b.  Greenhouse 
Design  (BL3-P) 

Af^endix  P-H-C-2-b-H).  The 
greenhouse  floor  shall  be  composed  of 
concrete  or  other  impervious  material 
with  provision  for  collection  and 
decontamination  of  hqwd  run-off. 

Appendix  P-ll-C-2-b--{2).  Windows 
shall  be  closed  and  sealed.  All  glazing 
shall  be  resistant  to  breakage  (e.g., 
double-pane  tempered  glass  or 
equivalent). 

Appendix  P-II-C-2-b-^3).  The  I 

greenhouse  shall  be  a  closed  self-  j 

contained  structure  with  a  continuous  ^ 
covering  that  is  separated  from  areas  '  i 
that  are  open  to  unrestricted  traffic  flow.  '  < 
The  minimum  requirement  for  j 

greenhotjse  entry  shall  be  passage  j 
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Appendix  P-Jl-C-i-i.  Protective 
Clothing  fBL3-P} 

Appendix  P-Ii-C-1-Hl).  Disposable 
clothing  (e.g^  soiid  front  oc  wrap- 
around gownsv  scrub  suits,  oc  other 
appropriate  clothing}  shall  be  worn  in 
the  greenhouse  if  deemed  necessary  by 
the  Greenhouse  Director  because  of 
potential  dissemination  of  the 
experimental  mJcroorganisms. 

Appendix  P-lf-C-l-i-i2}.  Protective 
clothing  shafl  be  removed  before  exiting 
the  greenhouse  and  decontaminated 
prior  to  laundering  (»■  disposaL 

Appendix  P-H-C-l-j.  Other  (BL3-PJ 

Appendix  P-II-C-l-j-(i).  Persooael 
are  required  to  thoroughly  wash  their 
hands  upon  exiting  the  greenhouse. 

Appendix  P-H-C-l-j-(2).  All 
procedures  shall  be  performed  carefully 
to  minimize  the  creation  of  aerosols  and 
excessive  splashing  of  pottii^  material/ 
soil  during  watering,  transplanting,  and 
all  experimental  roaaipttlations. 

Appendix  P-U-C-Z  FaciHties  CBL3-P) 

Appendix  P-Il-C-Z-*  DeSnitions 
(BL3-P> 

Appendix  P-H-C-z-a-d).  The  term 
"greenhouse"  refers  to  a  structure  with 
walls,  roof,  and  floor  designed  and  used 
principally  for  growing  plants  in  a 
controlled  and  protected  envrronment. 
The  walls  and  roof  are  usually 
constructed  of  transparent  or 
translucent  material  to  allow  passage  of 
sunlight  for  plant  growth. 

Appendix  P-Ii-C-2-*-t2).  The  term 
"greenhouse  facihty"  includes  the 
actual  greenhouse  rooms  or 
compartments  for  growing  plants, 
including  all  immediately  contiguous 
hallways  and  head-house  areas,  and  is 
considered  part  ol  the  confinement  area. 
The  need  to  maintain  negative  pressure 
should  be  considered  when  constructing 
or  renovating  the  greenhouse. 

Appendix  P-II-C-2-b.  Greenhouse 
Design  CBL3-P) 

Appendix  P-n-C-2-b-H ).  The 
greenhouse  floor  shall  be  composed  of 
concrete  or  other  impervious  material 
with  provision  for  collection  and 
decontamination  of  tiqwd  run-off. 

Appendix  P-IM>-2-b-{2).  Windows 
shall  be  closed  and  sealed.  All  glazing 
shall  be  resistant  to  breakage  (e.g., 
double-pane  tempered  glass  or 
equivalent). 

Appendix  P-Ur-C-2-b-{3).  The 
greenhouse  shall  be  a  closed  self- 
contained  structure  witfc  a  continuous 
covering  that  is  separated  from  areas 
that  are  open  to  unrestricted  traffic  flow 
The  minimum  requirement  for 
greenhottse  entry  shall  be  passage 


through  two  sets  of  self-closing  locking 
doors. 

Appendix  P-Il-C-2-b-(4).  The 
greenhouse  facility  shall  be  surrounded 
by  a  security  fence  or  protected  by 
equivalent  security  measures. 

Appendix  P-n-C-2-l>-{5).  Internal 
walls,  ceilings,  and  floors  shall  be 
resistant  to  penetration  by  hquids  and 
chemicals  to  facilitate  cleaning  and 
decontamination  of  the  area.  All 
penetrations  into  these  structuies  and 
surfaces  (e.g.,  plumbing  and  utilities) 
shall  be  sealed. 

Appendix  P-Il-02-b-{6l.  Bench  tops 
and  other  work  surfaces  should  have 
seamless  surfaces  that  are  impervious  to 
water  and  resistant  to  adds,  alkahs. 
organic  solvents,  and  moderate  heat. 

Appendix  P-U~C-2-b-(7).  The 
greenhouse  contains  a  foot,  efoow,  or 
automatically  operated  sink,  which  is 
located  near  the  exit  door  for  hand 
washing.  ' 


Appendix  P-U-C-2-c.  Autoclaves 
(BL3-P) 

Appendix  P-IM>2-c-{l}.  An 
autoclave  shall  be  availaWe  for 
decontaminating  materials  within  the 
greenhouse  facility.  A  double-door 
autoclave  is  recommended  (not 
required)  for  the  decontamination  of 
materials  passing  out  of  the  greenhouse 
facility. 

Appendix  P-lI-C-2-d.  Supply  and 
Exhaust  Air  Ventilation  Systems  (BL3- 
P) 

Appendix  P-II-C-2-d-tl).  An 
individual  supply  and  exhaust  air 
ventilation  system  shall  be  provided. 
The  system  maintains  pressure 
differentials  and  directional  airflow,  as 
required,  to  assure  inward  (or  zero} 
airflow  from  areas  outside  of  the 
greenhouse. 

Appendix  P-n-C-2-d-(2).  The 
exhaust  air  from  the  greenhouse  facihty 
shall  be  filtered  through  high  eflkaeney 
particulate  air-HEPA  fihers  and 
discharged  to  the  outside.  The  filter 
chambers  shall  be  designed  to  allow  in 
situ  decontamination  before  filters  are 
removed  and  to  facilitate  certification 
testing  after  they  are  replaced.  Air  filters 
shall  be  80-»5%  average  efficiency  by 
the  American  Society  of  Heating. 
Refrigerating,  and  Air  Conditioning 
Engineers  (ASHRAEJ  Standard  52-68 
test  method  using  atmosphere  dust.  Air 
supply  fans  shall  be  equipped  with  a 
back-flow  damper  that  closes  when  the 
air  supply  fan  is  off.  Alternatively,  a 
HEPA  fiher  may  be  used  on  the  air 
supply  system  instead  of  the  filters  and 
damper.  The  supply  and  exhaust  airflow 
shall  be  rnterlodced  to  assure  inwjH-d  (or 
zero)  airflow  at  all  times. 


Appendix  P-II-C-2-e.  Otiier  (BL3-P) 

Appendix  P-I}-C-2-e-fl).  BL3-P 
greenhouse  containment  requirements 
may  be  satisfied  using  a  growth  chamber 
or  growth  room  within  a  building 
provided  that  the  location,  access, 
airflow  patterns,  and  provisions  for 
decontamination  of  experimental 
materials  and  supplies  meet  the  intent 
of  the  foregoing  cbuses. 

Appendix  P-n-C-2-e-t2).  Vacuum 
lines  shall  be  protected  with  high 
efficiency  particulate  air/HEPA  or 
equivalent  fihers  and  hquid  disinfectant 
traps. 

Appendix  P-Il-D.  BiosaiBty  Level  4— 
Plants  (BL4-P) 

Appendix  P-H-D^l.  Standard  Practices 
(BL4-P) 

Appendix  P-U-D-1-a.  Greenhouse 
Access  (BL4-P> 


Appendix  P-n-D-l-a-(lJ. 
Authorized  entry  into  the  greenhouse 
shall  be  restricted  to  individuate  who 
are  required  for  f>rogram  or  support 
purposes.  The  Greenhouse  Director 
shall  be  responsible  for  assessing  each 
circumstance  and  determining  those 
individuals  who  are  a«thorized  lo  enter 
the  greenhouse  facility  or  work  in  the 
greenhouse  during  experiments. 

Appendix  P-II-D-l-a-(2).  Access 
shall  be  managed  by  the  Greenhouse 
Director.  Biological  Safety  Officer,  or 
other  individual  respoas^ile  for 
physical  security  of  the  greenhouse 
facility;  and  access  limited  by  means  of 
secure,  locked  doors. 

Appendix  P-U-i>-l-a-{3>.  Prior  to 
entering,  individuals  shall  be  advised  ot 
the  potential  environmental  hazards  and 
instructed  chi  appropriate  safeguards  for 
ensuring  environmental  saiety. 
Individuals  authorized  to  enter  the 
greirnliouse  facility  shall  comply  with 
the  instructions  and  all  other  apphcable 
en  try /exit  procedure*. 

Appendix  P-n-D-l-a-(4).  Personnel 
shall  enter  and  exit  the  greenhouse 
facility  only  through  the  clothing 
changn  and  shmver  rooms  and  shall 
shower  each  lime  they  exit  the 
greenhouse  facility.  Personnel  shall  use 
the  airlocks  to  enter  or  exit  the 
laboratory  only  in  an  emergency.  In  the 
event  of  an  emergency,  every  reasonable 
.  effort  should  be  made  to  prevent  the 
possible  transport  of  viable  propagules 
from  containment. 

Appendix  P-U-D-l-a-(5)-  Prior  to 
entering  the  greenhouse,  personnel  shall 
be  required  to  read  and  foUow 
instructions  on  BL4-P  practices  and 
procedures. 
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Appendix  P-II-D-l-t).  Records  (BL4-P) 

Appendix  P-II-D-j-b-{l).  A  record 
shall  be  kept  of  all  experimental 
materials  brought  int^  or  removed  from 
the  greenhouse. 

Appendix  P-II-D-i-b-(2).  A  record 
shall  be  kept  of  experiments  currently  in 
progress  in  the  greenhouse  facility. 

Appendix  P-II-D-l-b-{3).  A  record 
shall  be  kept  of  all  personnel  entering 
and  exiting  the  greeniouse  facility, 
including  the  date  am  1  time  of  each 
entry. 

Appendix  P-II-D-1  -b-(4).  The 
Principal  Investigator  shall  report  any 
greenhouse  accident  i  avolving  the 
inadvertent  release  or  spill  of 
microorganisms  to  th(  Biological  Safety 
Officer,  Greenhouse  E  irector, 
Institutional  Biosafetjj  Committee,  NIH/ 
ORDA,  and  other  appropriate 
authorities  iramediataly  (if  applicable). 
Reports  to  the  NIH/OkDA  shall  be  sent 
to  the  Office  of  Recon  binant  DNA 
Activities,  National  Institutes  of  Health. 
Building  31.  Room  4B11,  Bethesda. 
Maryland  20892,  (301   496-9838. 
Documentation  of  any  such  accident 
shall  be  prepared  and  maintained. 


Appendix  P-II-D-l-c, 
and  Inactivation  (BL4--P) 


t lose  I 


Appendix  P-II-D-lf-c-(l) 
materials,  except  for 
remain  in  a  viable  or 
experimental  purposed 
autoclaved  prior  to  removal 
maximum  containmei^t 
Equipment  or  materia 
damaged  by  high  temperatures 
shall  be  decontaminated 
methods  (e.g..  gas  or  v 
in  an  airlock  or  chamtier 
this  purpose. 

Appendix  P-II- 
comes  in  contact  with 


All 
that  are  to 
ihtact  state  for 
shall  be 

from  the 
greenhouse, 
that  could  be 

or  steam 
by  alternative 
jpor  sterilization) 
designed  for 


I>-l-c-(2). 


microorganisms  or  wi 
exposed  to  such 
run-off  from  watering 
collected  and 
disposal. 

Appendix  P-II-D-1 
microbiological 
followed  for  decontam  inat 
equipment  and  materials 
liquid  waste  or  rinse  water 
containers  used  to 
experimental 
decontaminated  before 


proce<  ures 


app  ly 
microorj  anisms 


Appendix  P-II-D-l-d  Control  of 
Undesired  Species  anc  Motile 
Macroorganisms  (BL44p) 


Appendix  P-II-D-l4d-{l) 
chemical  control  progi  im 
implemented  to  eUmin  ate 
pests  and  pathogens  in 
applicable  state  and  Fqderal 


IMI 


Decontamination 


Water  that 
experimental 
material 
microlDrganisms  (e.g.. 
)lants)  shall  be 
decontaiiinated  before 


-(3).  Standard 
shall  be 
ion  of 
.  Spray  or 

from 
the 

shall  be 
disposal. 


A 

shall  be 
undesired 
accordance  with 
laws. 


Appendix  P-U-D-l-d-{2). 
Arthropods  and  other  motile 
macroorganisms  used  in  conjunction 
with  experiments  requiring  BL4-P  level 
physical  containment  shall  be  housed  in 
appropriate  cages.  When  appropriate  to 
the  organism,  experiments  shall  be 
conducted  within  cages  designed  to 
contain  the  motile  organisms. 

Appendix  P-II-D-l-e.  Concurrent 
Experiments  Conducted  in  the 
Greenhouse  (BL4-P) 

Appendix  P-II-D-l-e-{l). 
Experiments  involving  organisms  that 
require  a  containment  level  lower  than 
BL4-P  may  be  conducted  in  the 
greenhouse  concurrently  with 
experiments  that  require  BL4-P 
containment  provided  that  all  work  is 
conducted  in  accordance  with  BL4-P 
greenhouse  practices.  When  the 
experimental  microorganisms  in  use 
require  a  containment  level  lower  than 
BL4-P,  greenhouse  practices  reflect  the 
level  of  containment  required  by  the 
highest  containment  level 
microorganisms  being  tested. 

Appendix  P-II-D-l-f.  Signs  (BL4-P) 

Appendix  P-II-D-1 -f-{l).  A  sign 
shall  be  posted  indicating  that  a 
restricted  experiment  is  in  progress.  The 
sign  shall  indicate  the  following:  (i)  The 
name  of  the  responsible  individual,  (ii) 
the  plants  in  use,  and  (iii)  any  special 
requirements  for  using  the  area. 

Appendix  P-II-D-l-f-{2).  If 
organisms  are  used  that  have  a 
recognized  potential  for  causing  serious 
detrimental  impacts  on  managed  or 
natural  ecosystems,  their  presence  shall 
be  indicated  by  a  sign  posted  on  the 
greenhouse  access  doors. 

Appendix  P-iI-D-l-f-{3).  If  there  is  a 
risk  to  human  health,  a  sign  shall  be 
posted  incorporating  the  universal 
biosafety  symbol; 

Appendix  P-II-D-l-g.  Transfer  of 
Materials  (BL4-P) 

Appendix  P-II-E>-l-g-(l). 
Experimental  materials  that  are  brought 
into  or  removed  from  the  greenhouse  in 
a  viable  or  intact  state  shall  be 
transferred  to  a  non-  breakable,  sealed, 
primary  container  then  enclosed  in  a 
non-breakable,  sealed  secondary 
container.  These  containers  shall  be 
removed  from  the  greenhouse  facility 
through  a  chemical  disinfectant, 
fumigation  chamber,  or  an  airlock 
designed  for  this  purpose. 

Appendix  P-II-D-g-^2).  Supplies  and 
materials  shall  be  brought  into  the 
greenhouse  facility  through  a  double- 
door  autoclave,  fumigation  chamber,  or 
airlock  that  is  appropriately 
decontaminated  between  each  use.  After 


securing  the  outer  doors,  personnel 
within  the  greenhouse  faciUty  shall 
retrieve  the  materials  by  opening  the 
interior  door  of  the  autoclave, 
fumigation  chamber,  or  airlock.  These 
doors  shall  be  secured  after  the 
materials  are  brought  into  the 
greenhouse  facility. 

Appendix  P-II-D-l-h.  Greenhouse 
Practices  Manual  (BL4-P) 

Appendix  P-II-D-l-h-{l).  A 
greenhouse  practices  manual  shall  be 
prepared  or  adopted.  This  manual  shall 
include  contingency  plans  to  be 
implemented  in  the  event  of  the 
unintentional  release  of  experimental 
organisms. 

Appendix  P-II-D-l-i.  Protective 
Clothing  (BL4-P) 

Appendix  P-II-D-l-i-(l).  Street 
clothing  shall  be  removed  in  the  outer 
clothing  change  room.  Complete 
laboratory  clothing  (may  be  disposable) 
including  undergarments,  pants,  and 
shirts,  jump  suits,  shoes,  and  hats  shall 
be  provided  and  worn  by  all  personnel 
entering  the  greenhouse  facility. 

Appendix  P-II-D-l-i-{2).  Personnel 
shall  remove  laboratory  clothing  when 
exiting  the  greenhouse  facility  and 
before  entering  the  shower  area.  This 
clothing  shall  be  stored  in  a  locker  or 
hamper  in  the  inner  change  room. 

Appendix  P-II-D-1 -i-r3).  All 
laboratory  clothing  shall  be  autoclaved 
before  laundering. 

Appendix  P-II-D-2.  Facilities  (BL4-P) 

Appendix  P-II-D-2-a.  Greenhouse 
Design  (BL4-P) 

Appendix  P-II-I>-2-a-(l).  The 
maximum  containment  greenhouse 
facility  shall  consist  of  a  separate 
building  or  a  clearly  demarcated  and 
isolated  area  within  a  building.  The 
need  to  maintain  negative  pressure 
should  be  considered  when  constructing 
or  renovating  the  greenhouse  facility. 

Appendix  P-II-D-2-a-(2).  Outer  and 
inner  change  rooms,  separated  by  a 
shower,  shall  be  provided  for  personnel 
entering  and  exiting  the  greenhouse 
facility. 

Appendix  P-II-D-2-a-(3).  Windows 
shall  be  closed  and  sealed.  All  glazing 
shall  be  resistant  to  breakage  (e.g., 
double-pane  tempered  glass  or 
equivalent). 

Appendix  P-II-D-2-a-{4).  Access 
doors  to  the  greenhouse  shall  be  self- 
closing  and  locking. 

Appendix  P-II-D-2-a-{5).  The 
greenhouse  facility  shall  be  surrounded 
by  a  security  fence  or  protected  by 
equivalent  security  measures. 

Appendix  P-II-D-2-a-(6).  The  walls, 
floors,  and  ceilings  of  the  greenhouse 
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shall  be  constructed  to  form  a  sealed 
internal  shell  that  facihtates  fumigation 
and  is  animal  and  arthropod-proof. 
These  internal  surfaces  shall  be  resistant 
to  penetration  and  degradation  by 
liquids  and  chemicals  to  facilitate 
cleaning  and  decontamination  of  the 
area.  All  penetrations  into  these 
structures  and  surfaces  (e.g.,  plumbing 
and  utilities)shall  be  sealed. 

Appendix  P-lI-D-2-a-(7).  Bench  tops 
and  other  work  surfaces  shall  have 
seamless  siu-faces  impervious  to  water 
and  resistant  to  acids,  alkalis,  organic 
solvents,  and  moderate  heat. 

Appendix  P-II^D-2-a-(8).  A  double- 
door  autoclave,  fumigation  chamber,  or 
ventilated  airlock  shall  be  provided  for 
passage  of  all  materials,  supplies,  or 
equipment  that  are  not  brought  into  the 
greenhouse  facility  through  the  change 
room. 

Appendix  P-n-D-2-b.  Autoclaves 
(BL4-P) 

Appendix  P-Il-D-2-b-(l).  A  double- 
door  autoclave  shall  be  provided  for  the 
decontamination  of  materials  removed 
from  the  greenhouse  facility.  The 
autoclave  door,  which  opens  to  the  area 
external  to  the  greenhouse  facility,  shall 
be  sealed  to  the  outer  wall  and 
automatically  controlled  so  that  it  can 
only  be  opened  upon  completion  of  the 
sterilization  cycle. 

Appendix  P-ll-D-2-c.  Supply  and 
Exhaust  Air  Ventilation  Svstems  (BL4- 
P) 

Appendix  P-!I-l>-2-c-(l).  An 
individual  supply  and  exhaust  air 
ventilation  system  shall  be  provided. 
The  system  shall  maintain  pressure 
differentials  and  directional  airflow  as 
required  to  assure  inward  (or  zero) 
airflow  from  areas  outside  of  the 
greenhouse.  Differential  pressure 
transducers  shall  be  used  to  sense 
pressure  levels.  If  a  system 
malfiinctions,  the  transducers  shall 
sound  an  alarm.  A  backup  source  of 
power  should  be  considered.  The 
supply  and  exhaust  airflow  shall  be 
interlocked  to  assure  inward  (or  zero) 
airflow  at  all  times.  The  integrity  of  the       | 
greenhouse  shall  have  an  air  leak  rate         ( 
(decay  rate)  not  to  exceed  7  percent  per      1 
minute  (logarithm  of  pressure  against 
time)  over  a  20-minute  period  at  2  j 

inches  of  water  gauge  pressure. 
Nominally,  this  is  0.05  inches  of  water 
gauge  pressure  loss  in  1  minute  at  2  I 

inches  water  gauge  pressure.  i 

Appendix  P-II-D-2-c-(2).  E.xhaust  air    r 
from  the  greenhouse  facihty  shall  be  j 

filtered  through  high  efficiency  t 

particulate  air/HEPA  filters  and  c 

discharged  to  the  outside  and  dispersed      l 
away  from  occupied  buildings  and  air        ii 
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shall  be  constructed  to  form  a  sealed 
internal  shell  that  facilitates  fumigation 
and  is  animal  and  arthropod-proof. 
These  internal  surfaces  shall  be  resistant 
to  penetration  and  degradation  by 
liquids  and  chemicals  to  facilitate 
cleaning  and  decontamination  of  the 
area.  All  penetrations  into  these 
structures  and  surfaces  (e.g.,  plumbing 
and  utilities)  shall  be  sealed. 

Appendix  P-II-D-2-a-(7).  Bench  tops 
and  other  work  surfaces  shall  have 
seamless  surfaces  impervious  to  water 
and  resistant  to  acids,  alkalis,  organic 
solvents,  and  moderate  heat. 

Appendix  P-Il^D-2-a-(8).  A  double- 
door  autoclave,  fumigation  chamber,  or 
ventilated  airlock  shall  be  provided  for 
passage  of  all  materials,  supplies,  or 
equipment  that  are  not  brought  into  the 
greenhouse  facility  through  the  change 
room. 

Appendix  P-II-D-2-b.  Autoclaves 
(BL4-P) 

Appendix  P-ll-D-2-b-(i).  A  double- 
door  autoclave  shall  be  provided  for  the 
decontamination  of  materials  removed 
from  the  greenhouse  facility.  The 
autoclave  door,  which  opens  to  the  area 
external  to  the  greenhouse  facility,  shall 
be  sealed  to  the  outer  wall  and 
automatically  controlled  so  that  it  can 
only  be  opened  upon  completion  of  the 
sterilization  cycle. 

Appendix  P-ll_D-2-c.  Supply  and 
Exhaust  Air  Ventilation  Systems  (BL4- 
P) 

Appendix  P-!l-I>-2-c-|l).  An 
individual  supply  and  exhaust  air 
ventilation  system  shall  be  provided. 
The  system  shall  maintain  pressure 
differentials  and  directional  airflow  as 
required  to  assure  inward  (or  zero) 
airflow  from  areas  outside  of  the 
greenhouse.  Differential  pressure 
transducers  shall  be  used  to  sense 
pressure  levels.  If  a  system 
malfunctions,  the  transducers  shall 
sound  an  alarm.  A  backup  source  of 
power  should  be  considered.  The 
supply  and  exhaust  airflow  shall  be 
interlocked  to  assure  inward  (or  zero) 
airflow  at  all  times.  The  integrity  of  the 
greenhouse  shall  have  an  air  leak  rate 
(decay  rate)  not  to  exceed  7  percent  per 
minute  (logarithm  of  pressure  against 
time)  over  a  20-minute  period  at  2 
inches  of  water  gauge  pressure. 
Nominally,  this  is  0.05  inches  of  water 
gauge  pressure  loss  in  1  minute  at  2 
inches  water  gauge  pressure. 

Appendix  P-II-D-2-c-(2).  E.\haust  air 
from  the  greenhouse  facility  shall  be 
filtered  through  high  efficiency 
particulate  air/HEPA  filters  and 
discharged  to  the  outside  and  dispersed 
away  from  occupied  buildings  and  air 


intakes.  Filter  chambers  shall  be 
designed  to  allow  in  situ 
decontamination  before  filters  are 
removed  and  to  facilitate  certification 
testing  after  they  are  replaced.  HEPA 
filters  shall  be  provided  to  treat  air 
supplied  to  the  greenhouse  facility. 
HEPA  filters  shall  be  certified  annually. 

Appendix  P-II-D-2-d.  Other  (BL4-P) 

Appendix  P-II-D-2-d-{l).  Sewer 
vents  and  other  ventilation  lines  contain 
high  efficiency  particulate  air/HEPA 
filters.  HEPA  filters  shall  be  certified 
annually. 

Appendix  P-1I-D-2-kH2).  A  pass- 
through  dunk  tank,  fumigation  chamber, 
or  an  equivalent  method  of 
decontamination  shall  be  provided  to 
ensure  decontamination  of  materials 
and  equipment  that  cannot  be 
decontaminated  in  the  autoclave. 

Appendix  P-lI-D-2-dH3).  Uquid 
effluent  from  sinks,  floors,  and 
autoclave  chambers  shall  be 
decontaminated  by  heat  or  chemical 
treatment  before  being  released  from  the 
maximum  containment  greenhouse 
facility.  Liquid  wastes  from  shower 
rooms  and  toilets  may  be 
decontaminated  by  heat  or  chemical 
treatment.  Autoclave  and  chemical 
decontamination  of  liquid  wastes  shall 
be  evaluated  by  appropriate  standard 
procedures  for  autoclaved  wastes. 
Decontamination  shall  be  evaluated 
mechanically  and  biologically  using  a 
recording  thermometer  and  an  indicator 
microorganism  with  a  defined  heat 
susceptibility  pattern.  If  liquid  wastes 
are  decontaminated  with  chemical 
disinfectants,  the  chemicals  used  must 
have  demonstrated  efficacy  against  the 
target  or  indicator  microorganisms. 

Appendix  P-ll-D-2-d-(4).  If  there  is 
a  central  vacuum  system,  it  shall  not 
serve  areas  outside  of  the  greenhouse 
facility.  In-line  high  efficiency 
particulate  air/HEPA  filters  shall  be 
placed  as  near  as  practicable  to  each  use 
point  or  vacuimi  service  cock.  Other 
liquid  and  gas  services  to  the 
greenhouse  facility  shall  be  protected  by 
devices  that  prevent  back-flow.  HEPA 
filters  shall  be  certified  annually. 

Appendix  P-III.  Biological  Containment 
Practices 


Appropriate  selection  of  the  following 
biological  containment  practices  may  be 
used  to  meet  the  containment 
requirements  for  a  given  organism.  The 
present  list  is  not  exhaustive;  there  may 
be  other  ways  of  preventing  effective 
dissemination  that  could  possibly  lead 
to  the  establishment  of  the  organism  or 
its  genetic  material  in  the  environment 


resulting  in  deleterious  consequences  to 
managed  or  natural  ecosystems. 

Appendix  P-llI-A.  Biological 
Containment  Practices  (Plants) 

Appendix  P-lII-A-1.  Effective 
dissemination  of  plants  by  pjollen  or 
seed  can  be  prevented  by  one  or  more 
of  the  following  procedures;  (i)  Cover 
the  reproductive  structures  to  prevent 
pollen  dissemination  at  flowering  and 
seed  dissemination  at  maturity;  (ii) 
remove  reproductive  structures  by 
employing  male  sterile  strains,  or 
harvest  the  plant  material  prior  to  the 
reproductive  stage;  (iii)  ensure  that 
experimental  plants  flower  at  a  time  of 
year  when  cross-fertile  plants  are  not 
flowering  within  the  normal  pollen 
dispersal  range  of  the  experimental 
plant;  or  (iv)  ensure  that  cross-fertile 
plants  are  not  growing  within  the 
known  pollen  dispersal  range  of  the 
experimental  plant. 

Appendix  P-III-B.  Biological 
Containment  Practices  (Microorganisms) 

Appendix  P-III-B-l.  Effective 
dissemination  of  microorganisms 
beyond  the  confines  of  the  greenhouse 
can  be  prevented  by  one  or  more  of  the 
following  procedures:  (i)  Confine  all 
operations  to  injections  of 
microorganisms  or  other  biological 
procedures  (including  genetic 
manipulation)  that  limit  replication  or 
reproduction  of  viruses  and 
microorganisms  or  sequences  derived 
from  microorganisms,  and  confine  these 
injections  to  internal  plant  parts  or 
adherent  plant  surfaces;  (ii)  ensure  that 
organisms,  which  can  serve  as  hosts  or 
promote  the  transmission  of  the  virus  or 
microorganism,  are  not  present  within 
the  farthest  distance  that  the  airborne 
virus  or  microorganism  may  be  expected 
to  be  effectively  disseminated;  (iii) 
conduct  experiments  at  a  time  of  year 
when  plants  that  can  serve  as  hosts  are 
either  not  growing  or  are  not  susceptible 
to  productive  infection;  (iv)  use  viruses 
and  other  microorganisms  or  their 
genomes  that  have  knovm  arthropod  or 
animal  vectors,  in  the  absence  of  such 
vectors;  (v)  use  microorganisms  that 
have  an  obligate  association  with  the 
plant;  or  (vi)  use  microorganisms  that 
are  genetically  disabled  to  minimize 
survival  outside  of  the  research  facility 
and  whose  natural  mode  of  transmission 
requires  injury  of  the  target  organism,  or 
assures  that  inadvertent  release  is 
unlikely  to  initiate  productive  infection 
of  organisms  outside  of  the 
experimental  facility. 
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Appendix  P-III-C.  Bi 
Containment  Practice: 
(Macroorgemismsl 

Appendix  P^l-C- 
disseminttion  of 
small  animals  can  be 
one  or  more  of  the  fol 
procediires:  (i)  Use  n 
impaired,  or  sterile 
non-motile  or  sterile 
animals:  (iii)  conduct  Experiments  at  a 
time  of  year  that  precltides  the  survival 
of  escaping  orgarasHist  (iv)  use  animals 
that  have  an  obligate  ^sociaition  with  a 
plant  that  is  not  present  within  the 
dispersal  range  of  the  organism;  or  (v) 
prevent  the  escape  of  erganisms  present 
in  run-off  water  by  chi  onical  treatment 
or  evaporatioD  of  ruin  )ff  water. 

Appendix  Q.  Physical  and  Biological 
Containment  for  Reconnbinant  DNA 
Research  faiTolving  Ai  limals 

Appendix  Q  specifics  containment 
and  confinement  praci  ices  lot  research 
involving  whole  animfils,  both  those  in 
which  the  animal's  genome  has  bem 
altered  by  stabde  rntroductiao  of 
recombinant  DNA,  or  UNA  derived 
therefrom,  into  the  gei^i-hne  (transgenic 
animals)  m\d  experiments  involving 
viable  recomirinant  DNlA-modified 
microorganisms  tested  on  whole 
animals.  Hie  appendix  applies  to 
animal  research  activities  with  the 
following  modifications: 

Appendix  Q  shall  si^persede 
Appendix  G  when  research  ammak  are 
of  a  size  or  have  growth  requirements 
that  preclude  the  use  of  conlalnment  for 
labocatory  animals.  Sokne  animals  may 
require  other  types  of^ontainment  (see 
Appendix  Q-  ni-D).  "me  animals 
covered  in  Appendix  Q  are  those 
species  normally  categorized  as  animals 
including  but  not  limi  ed  to  cattle, 
swine,  sheep,  goats,  htirses,  and  poultrj'. 

The  institutional  Bii  isafet>'  Committee 
shall  include  at  least  one  scientist  with 
expertise  in  animal  containment 
principles  when  experiments  utilizing 
Appendix  Q  require  Iiistitutional 
Biosafety  Commitlee  prior  approval. 

Tlie  instittition  shall  establish  and 
maintain  a  health  surveillance  program 
for  personnel  engaged  in  animal 
research  involving  viable  recombinant 
ONAoontaioing  microorganisms  that 
require  Biosafety  Le\'e|  (BL)  3  or  greater 
containment  in  the  lahpratory. 

Appendix  Q-I.  Generd  Considerations 

Appendix  Q-I-A.  Coniainmeot  Le\els 

The  contaimDeBt  ienjels  required  for 
research  involving  recombinant  DNA 
associated  with  or  in  animals  is  based 
on  classification  of  experiments  in 
Section  UL  For  the  pui  sose  of  animal 


research,  /our  levels  of  containment  are 
established.  These  are  referred  to  as 
BLl-Animals  {N),  BL2-N,  BL3-N.  and 
BL4-N  and  are  described  in  the 
followiag  sections  of  Appendix  Q.  The 
descriptions  include:  (i)  standard 
practices  for  physical  and  biological 
containment,  aiid  (ii)  animal  facilities. 

Appendix  Q-i-B.  Disposal  of  Animals 
(BLl-N  through  BL4-N) 

Appendix  Q-I-B-1.  Whoi  an  animal 
covered  by  Appendix  Q  containing 
recombinant  DNA  or  a  recombii^ant 
DNA-derived  organism  is  euthanized  or 
dies,  the  carcass  shall  be  disposed  of  to 
avoid  its  nse  as  food  for  l»unan  beings 
or  animals  imless  food  use  is 
specifically  authorized  by  an 
appropriate  Federal  agency. 

Appendix  Q-I-B-2.  A  permanent 
record  shall  be  maintained  of  the 
experimental  use  and  disposal  of  each 
animal  or  group  of  animals. 

Appendix  Q-IL  Physical  and  Biological 
Containment  LevA 

Appendix  Q-II-A.  Biosafety  Level  1 — 
Animals  fBLl-Nl 

Appendix  Q-iU-A-J-  Standard  Practices 
(BLl-N)  i 

Appendix  Q-II-A-1-a.  Animal  Facility 
Access  <BL1-N1 

Appendix Q-U-A-l-a-H(l).  The 
contaiiuaent  area  shall  be  locked. 

Appendix  Q-H-A-l-e-(2).  Access  to 
the  containment  area  shall  be  limited  or 
restricted  when  experimental  animals 
are  beu:^  held. 

Appendix  Q-II-A-l-8-{3).  The 
containment  area  shall  be  petrolled  or 
ntonitored  at  frequesot  intenais. 

Appendix  Q-H-A-l-b.  Other  tBLl-N) 

Appesndix  Q-II-A-l-b-(lJ.  All 
genetically  engineered  neonates  shall  be 
permanently  marked  within  72  hours 
after  birth,  if  their  size  permits.  If  their 
size  does  not  pennit  marking,  their 
containers  should  be  marked.  In 
addition,  transgenic  animals  should 
contain  distinct  and  biochemically 
assayable  DNA  sequences  that  aUow 
identification  of  transgenic  animals 
from  among  non-transgenic  animals. 

Appendix  Q-n-A-l-b-(2).  A  double 
barrier  shall  be  provided  to  separate 
male  and  female  animals  unless 
reproductive  Indies  are  part  of  the 
experiment  or  other  measures  are  taken 
to  avoid  reproductive  transmission. 
Reproductive  incapacitation  may  be 
used. 

Appendix  Q-n-A-l-b-{3).  The 
containment  area  shall  be  in  accordance 
with  state  and  Federal  laws  and  animal 
care  requirements. 


Appendix  Q-JJ-A-2.  Animal  Facilities 
(BLl-N) 

Appendix  Q-fl-A-2-(a).  Animals 
shall  be  confined  to  securely  fenced 
areas  or  be  in  enclosed  structures 
(animal  rooms)  to  minimize  the 
possibility  of  theft  or  iinintentional 
release. 

Appendix  Q-II-B.  Biosafety  Level  2 — 
Animals  (BL2-N)  (see  Appendix  Q-HI- 
A) 

Appendix  Q-H-B-l.  Standaird  Practices 
(BL2-N) 

Appendix  Q-Il-B-l-a.  Animal  Facility 
Access  (BL2-JSI) 

Appendix  Q-lI-B-l-a-(lj.  The 
containment  area  shall  be  locked. 

Appendix  Q-n-B-l-a-<2j.  The 
containment  area  shall  be  patrolled  or 
monitored  at  frequent  intervals. 

Appendix  CHI-B-l-M^)-  The 
containment  building  shall  be 
controlled  wid  have  a  locking  access. 

Appendix  Q-n-B-l^-{4).  The 
Animal  Facility  Director  shflll  establish 
policies  and  pnicedures  whereby  only 
persons  who  have  been  advised  of  the 
potential  hazard  and  who  meet  any 
specific  entry  »equirements  (e.g. , 
vaccination^  may  enter  the  laboratory  or 
animal  rooms. 

Appendix  Q-n-B-l-a-{5).  Animals  of 

the  same  or  different  species,  which  are 
not  invol\wd  in  the  work  being 
performed,  ^lall  not  be  permitted  in  the 
animal  area. 

Appendix  Q-I!-B-l-*. 
Decontamination  and  biactivation  (BL2- 

N) 

Appendix  Q-II-B-l-b-(  1 ). 
Contaminated  materials  that  are 
decontaminated  at  a  site  away  from  the 
laboratory  shall  be  placed  in  a  closed 
durable  leak-proof  container  prior  to 
removal  from  the  laboratoiy. 

Appendix  Q-II-B-1  -b-(2).  Needles 
and  syringes  shall  be  promptly  placed 
in  a  puncture-resistant  coiUainer  and 
decontaminated,  preferably  by 
autoclaving,  before  discard  or  reuse. 

Appendix  Q-n-B-1-c.  Signs  (BL2-N) 

Appendix  Q-II-B-l-<-{l).  When  the 
animal  research  requires  special 
provisions  for  entry  (e.g.,  vaccination),  a 
warning  sign  incorporating  the 
universal  biosafety  symbol  shall  be 
posted  on  all  access  doors  to  the  animal 
work  area.  The  sign  shall  indicate:  (i) 
the  agent,  (ii)  the  animal  species,  (iii) 
the  nanae  and  telephone  number  of  the 
Animal  Facility  Director  or  other 
responsible  individual,  and  (iv)  any 
special  requirements  for  entering  the 
laboratory. 


Appendix  Q-II-B-l-d.  Protective 
Clothing  (BL2-N) 

Appendix  Q-D-B-l-d-d).  Laboratory 
coats,  gowns,  smocks,  or  uniforms  shall 
be  worn  while  in  the  animal  area  or 
attached  laboratory.  Before  entering 
non-laboratory  areas  (e.g.,  cafeteria, 
library,  administrative  offices), 
protective  clothing  shall  be  removed 
and  kept  in  the  work  entrance  area. 

Appendix  Q-II-B-l-d-(2).  Special 
care  shall  be  taken  to  avoid  skin 
contamination  with  microorganisms 
containing  recombinant  DNA. 
Impervious  and/or  protective  gloves 
shall  be  worn  when  handling 
experimental  animals  and  when  skin 
contact  with  an  infectious  agent  is 
unavoidable. 

Appendix  Q-II-B-l-e.  Records  (BL2-N) 

Appendix  Q-II-B-l-e-(l).  Any 
incident  involving  spills  and  accidents 
that  result  in  environmental  release  or 
exposures  of  animals  or  laboratory 
workers  to  organisms  containing 
recombinant  DNA  molecules  shall  be  - 
reported  immediately  to  the  Animal 
Facihty  Director,  Institutional  Biosafety 
Committee,  NIH/ORDA,  and  other 
appropriate  authorities  (if  appHcable). 
Reports  to  the  NIH/ORDA  shall  be  sent 
to  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Building  31,  Room  4B11,  Bethesda, 
Maryland  20892,  (301)  496-9838. 
Medical  evaluation,  surveillance,  and 
treatment  shall  be  provided  as 
appropriate  and  written  records 
maintained.  If  necessary,  the  area  shall 
be  appropriately  decontaminated. 

Appendix  Q-II-B-l-e-(2).  When 
appropriate  and  giving  consideration  to 
the  agent  handled,  baseline  serum 
samples  shall  be  collected  and  stored  for 
animal  care  and  other  at-risk  personnel. 
Additional  serum  specimens  may  be 
collected  periodically  depending  on  the 
agent  handled  and  the  function  of  the 
animal  facility. 

Appendix  C^-^-B-l-f.  Transfer  of 
Materials  (BL2-N) 

Appendix  Q-Il-B-l-f-O).  Biological 
materials  removed  from  the  animal 
containment  area  in  a  viable  or  intact 
state  shall  be  transferred  to  a  non- 
breakable  sealed  primary  container  and 
then  enclosed  in  a  non-breakable  sealed 
secondary  container.  All  containers, 
primary  and  secondary,  shall  be 
disinfected  before  removal  from  the 
animal  facihty.  Advance  approval  for 
transfer  of  material  shall  be  obtained 
from  the  Animal  Facility  Director. 
Packages  containing  viable  agents  may 
only  be  opened  in  a  facility  having  an 
equivalent  or  higher  level  of  physical 
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Appendix  Q-n-B-l-d-(l).  Laboratory 
coats,  gowns,  smocks,  or  uniforms  shall 
be  worn  while  in  the  animal  area  or 
attached  laboratory.  Before  entering 
non-laboratory  areas  (e.g.,  cafeteria, 
library,  administrative  offices), 
protective  clothing  shall  be  removed 
and  kept  in  the  work  entrance  area. 

Appendix  Q-Il-B-l-d-(2).  Special 
care  shall  be  taken  to  avoid  skin 
contamination  with  microorganisms 
containing  recombinant  DNA. 
Impervious  and/or  protective  gloves 
shall  be  worn  when  handling 
experimental  animals  and  when  skin 
contact  with  an  infectious  agent  is 
unavoidable. 

Appendix  Q-II-B-l-e.  Records  (BL2-N) 

Appendix  Q-II-B-l-e-(l).  Any 
incident  involving  spills  and  accidents 
that  result  in  environmental  release  or 
exposures  of  animals  or  laboratory 
workers  to  organisms  containing 
recombinant  DNA  molecules  shall  be 
reported  immediately  to  the  Animal 
Facility  Director,  Institutional  Biosafety 
Committee,  NIH/ORDA,  and  other 
appropriate  authorities  (if  applicable). 
Reports  to  the  NIH/ORDA  shall  be  sent 
to  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Building  31,  Room  4B11,  Bethesda. 
.  Maryland  20892,  (301)  49&-9838. 
Medical  evaluation,  surveillance,  and 
treatment  shall  be  provided  as 
appropriate  and  written  records 
maintained.  If  necessary,  the  area  shall 
be  appropriately  decontaminated. 

Appendix  Q-II-B-l-e-(2).  When 
appropriate  and  giving  consideration  to 
the  agent  handled,  baseline  serum 
samples  shall  be  collected  and  stored  for 
animal  care  and  other  at-risk  personnel. 
Additional  serum  specimens  may  be 
collected  periodically  depending  on  the 
agent  handled  and  the  function  of  the 
animal  facility. 

Appendix  Q-II-B-l-f.  Transfer  of 
Materials  (BL2-N) 

Appendix  Q-Il-B-l-f-tl).  Biological 
materials  removed  firom  the  animal 
containment  area  in  a  viable  or  intact 
state  shall  be  transferred  to  a  non- 
breakable  sealed  primary  container  and 
then  enclosed  in  a  non-breakable  sealed 
secondary  container.  All  containers, 
primary  and  secondary,  shall  be 
disinfected  before  removal  from  the 
animal  facility.  Advance  approval  for 
transfer  of  material  shall  be  obtained 
from  the  Animal  Facility  Director. 
Packages  containing  viable  agents  may 
only  be  opened  in  a  facility  having  an 
equivalent  or  higher  level  of  physical 


containment  unless  the  agent  is 
biologically  inactivated  or  incapable  of 
reproduction. 

Appendix  Q-II-B-l-g.  Other  (BL2-N)- 

AppendixQ^II-B-l-g-(l).  All  __ 
genetically  engineered  neonates  shall  be 
permanently  marked  within  72  hours 
afterbirth,  if  their  size  permits.  If  their 
size  does  not  permit  marking,  their 
containers  should  be  marked.  In 
addition,  transgenic  animals  should 
contain  distinct  and  biochemically 
assayable  DNA  sequences  that  allow 
identification  of  transgenic  animals 
from  among  non-transgenic  animals. 
Appendix  Q-II-B-l-g-{2).  Needles 
and  s>Tinges  shall  be  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
diaphragm  bottles.  Only  needle-locking 
syringes  or  disposable  syringe-needle 
units  (i.e.,  needle  is  integral  to  the 
syringe)  shall  be  used  for  the  injection 
or  aspiration  of  fluiSs  containing 
organisms  that  contain  recombinant 
DNA.  Extreme  caution  shall  be  used 
when  handling  needles  and  syringes  to 
avoid  autoinoculation  and  the 
generation  of  aerosols  during  use  and 
disposal.  Following  use,  needles  shall 
not  be  bent,  sheeu^d,  replaced  in  the 
needle  sheath  or  guard,  or  removed  from 
the  syringe.  Needles  and  syringes  shall 
be  promptly  placed  in  a  puncture- 
resistant  container  and  decontaminated, 
preferably  by  autoclaving,  before 
discard  or  reuse. 

Appendix  Q-II-B-l-g-{3). 
Appropriate  steps  should  be  taken  to 
prevent  horizontal  transmission  or 
exposure  of  laboratory  personnel.  If  the 
agent  used  as  a  vector  is  known  to  be 
transmitted  by  a  particular  route  (e.g., 
arthropods),  special  attention  should  be 
given  to  preventing  spread  by  that  route. 
In  the  absence  of  specific  knowledge  of 
a  particular  route  of  transmission,  all 
potential  means  of  horizontal 
transmission  (e.g.,  arthropods, 
contaminated  bedding,  or  a.aimal  waste, 
etc.)  should  be  prevented. 

Appendix  Q-Il-B-l-g-^4).  Eating, 
drinking,  smoking,  and  applying 
cosmetics  shall  not  be  permitted  in  the 
work  area. 

Appendix  Q-n-B-l-g-(5). 
Individuals  who  handle  materials  and 
animals  containing  recombinant  DNA 
molecules  shall  be  required  to  wash 
their  hands  before  exiting  the 
containment  area. 

Appendix  Q-Il-B-1-^6).  A  double 
barrier  shall  be  provided  to  separate 
male  and  fiemale  animals  unless 
reproductive  studies  are  part  of  the 
experiment  or  other  measures  are  taken 
to  avoid  reproductive  transmission. 


Reproductive  incapacitation  may  be 
used. 

Appendix  Q-II-B-l-g-(7).  The 
containment  area  shall  be  in  accordance 
with  state  and  Federal  laws  and  animal 
care  requirements. 

Appendix  Q-II-B-l-g-(8).  A 
biosafety  manual  shall  be  prepared  or 
adopted  Persoruiel  shall  he  advised  of 
special  hazards  and  required  to  read  and 
follow  instructions  on  practices  and 
procedures. 

Appendix  Q-II-B-2.  Animal  Facilities 
(BL2-N) 

Appendix  Q-II-B-2-a.  Animals  shall 
be  contained  within  an  enclosed 
structure  (animal  room  or  equivalent)  to 
minimize  the  possibility  of  theft  or 
unintentional  release  and  to  avoid 
arthropod  access.  The  special  provision 
to  avoid  the  entry  or  escape  of 
arthropods  from  the  animal  areas  may 
be  waived  if  the  agent  in  use  is  not 
known  to  be  transmitted  by  arthropods. 

Appendix  Q-II-B-2-b.  Surfaces  shall 
be  impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat. 

Appendix  CHI-B-2-c.  The  animal 
containment  area  shall  be  designed  so 
that  it  can  be  easily  cleaned. 

Appendix  Q-II-B-2-d.  Windows  that 
open  shall  be  fitted  with  fly  screens. 

Appendix  Q-Il-B-2-e.  An  autoclave 
shall  be  available  for  decontamination 
of  laboratory  wastes. 

Appendix  Q-II-B-2-f.  If  arthropods 
are  used  in  the  experiment  or  the  agent 
under  study  can  he  transmitted  by  an 
arthropod,  interior  work  areas  shall  be 
appropriately  screened  (52  mesh).  All 
perimeter  joints  and  openings  shall  be 
sealed  and  additional  arthropod  control 
mechanisms  used  to  minimize 
arthropod  entry  and  propagation, 
including  appropriate  screening  of 
access  doors  or  the  equivalent. 

Appendix  Q-II-C  Biosafety  Level  3— 
Animals  IBLS-N)  (see  Appendix  Q-IH- 
B) 

Appendix  Q-lI-C-1.  Standard  f^ctices 
(BL3-N) 

Appendix  Q-II-C-l-a.  Animal  Facility 
Access  (BL3-N) 

Appendix  Q-Il-C-i-a-(l).  The 
containment  area  shall  be  locked. 

Appendix  Q-n-C-l-aH2).  The 
containment  area  shall  be  patrolled  or 
monitored  at  frequent  intervals. 

Appendix  Q-ll-C-l-a-(3).  The 
containment  building  shall  be 
controlled  and  have  a  locking  access. 

Appendix  Q-n-C-l-a-(4).  The 
Ajiimal  Facility  Director  shall  establish 
pobcies  and  procedures  whereby  only 
persons  who  have  b'^n  advised  of  thu 
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Appendix  Q-Il-C-l-i 
room  doors,  gates,  or 
shall  be  kept  closed  w 
are  in  progress. 

Al»pei>dix  Q-H-C-1-b. 
DecoRtmfnination  and  In^tivatibn  (BL3- 

N) 

Appendix -CHI-C-l-^d).  The  work 
surfaces  of  containment  equipment  shall 
be  decontaminated  whet  work  with 
organisms  containing  recombinant  DNA 
moiecuies  is  £uu&hed.  \\  here  feasible, 
plastic-backed  paper  to*  reling  shaU  be 
used  on  nonporous  M'ori  surfaces  to 
facilitate  clean-up. 

Appendix Q-n-C-l-lj-(2}.  All 
animals  shali  be  euthanized  at  the  end 
of  their  experimental  usefulness  and  the 
carcasses  decontaminated  before 
disposal  in  an  approved 

Appendix  Q-Q-C-1 
and  syringes  shall  be  prdmptly  placed 
in  a  puncture-resistant  c  mtainer  and 
decontaminated,  prefera  )ly  by 
autoclaving.  before  disc;  rd  or  reuse. 

Appendix  Q-Q-C-l-l  -(4).  Special 
safety  testing,  decontam  nation 
procedures,  and  Institut  onal  Blosafety 
Committee  approval  sha  J  be  required  to 
transfer  agents  or  tissue/ argan 
specimens  from  a  BL3-^  animal  facUity 
to  a  facility  with  a  lower 
classification. 


manrver. 


dftcc 


Appendix  Q-JI-C-l-l  -( 
effluent  from  containmept 
sinks,  biological  safety 
rooms,  primary  barriers, 
and  sterilizers  shall  be 
by  heat  treatment  before 
into  the  sanitary  system 
used  for  heat  decontamii  lation 
wastes  shall  be  monitorqd 
recording  thermometer, 
effectiveness  of  the  heat 
decontamination  procesi 
he  revalidated  every  30 
indicator  organism. 
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Appendix  Q-II-C-1 
animal  research 
provisions  for  entry  (e.g 
warning  sign  incorporatiig 
universal  l^osafety  symb  ol 
posted  on  all  access  doois 
work  area.  The  sign  shal 
the  agent,  (ii)  the  animal 
the  name  and  telephone 
Animal  Facility  Director 
responsible  individual, 
special  requirements  for 
laboratory. 


Appendix -Q-n-C-l-d.  Protective 
CloUnng'pLa-hn 

Appendix  Q-II-C-l-d-{l).  Full 
protective  cKjthing  that  proterts  the 
individual  (e.g.,  scrub  suits,  coveralls, 
uniforms)  shall  be  worn  in  the  animal 
area.  Oothing  s^ll  not  be  worn  outside 
the  animal  coaUinment  area  and  shall 
be  decoataminated  before  laundering  or 
disposal.  Personnel  shall  be  required  to 
shower  before  exiting  the  BL3-N  area 
and  wearing  of  personal  clothing. 

Appendix  Q-b-C-l-d-U}.  Special 
care  shall  ^  taken  to  avoid  skin 
contamination  with  microorganisms 
containing  recombinant  DNA. 
Impervious  and/or  protective  gloves 
shall  be  worn  when  handling 
experimental  animals  and  when  skin 
contact  with  an  infectious  agent  is 
unavoidable. 

Appendix  Q-II-C-1 -d-(  3). 
Apprc^riate  respiratory  protection  shall 
be  worn  in  rooms  co«taining 
experimental  animals. 

■1^(3).  Needles         Appendix Q-H-C-1-e.  Records  (BL3-N) 

Appendix  Q-II-C-l-e-d). 
Documents  regarding  experimental 
animal  use  and  disposal  shall  be 
maintained  in  a  permanent  record  book. 

Appendix  Q-n-C-l-e-<2).  Any 
incident  involving  spills  and  accidents 
that  result  in  environmental  release  or 
exposure  of  animals  or  laboratory 
workers  to  organisms  containing 
recombinant  DNA  shall  be  reported 
immediately  to  the  Biological  Safety 
Office,  Animal  Facility  Director, 
Institutional  Biosafety  Committee,  NIH/ 
ORDA,  and  other  appropriate 
authorities  (if  applicable).  Reports  to  the 
NIH/ORDA  shall  be  sent  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31,  Room 
4B11.  Bethesda.  Maryland  20B92,  (301) 
496-983a  Medical  evaluation, 
sur\'eillance,  and  treatment  shall  be 
provided  as  appropriate  and  written 
records  maintained.  If  necessary,  the 
area  shall  be  appropriately 
decontcuninated. 

Appendix  Q-n-C-l-e-(3).  When 
appropriate  and  giving  onsideration  to 
the  agent  handled,  baseline  serum 
samples  shall  be  collected  and  stored  for 
animal  care  and  other  at-risk  persormel. 
Additional  serum  specimens  may  be 
collected  periodically  depending  on  the 
agent  handled  or  the  function  of  the 
facility.  i 
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Appejvdix  Q-II-C-1-1  Transfer  of 
Materials  ^BL3-N) 

Appendix  Q-n-C-l-f-(l).  Biological 
materials  removed  from  the  animal 
containment  laboratory  in  a  viable  or 
intact  state  shall  be  transferred  to  a  non- 


breakable  sealed  primary  container  and 
then  enclosed  in  a  non-breakable  seated 
secondary  coatainei-.  All  containers, 
primftry  and  secondary,  shall  be 
disinfected  b^ore  removal  from  the 
animal  facility.  Advance  approval  for 
transfer  of  material  shall  be  obtained 
from  the  Animal  Facility  Director. 
Packages  containing  viaMe  ekgents  may 
be  opened  only  in  a  focility  having  an 
equivalent  or  higher  level  of  physical 
containment  unless  the  agent  is 
biolc^cally  inactivated  or  incapable  of 
reproduction. 

Appendix  Q-II-C-l-f-(2).  Special 
safety  testing  dectmtamination 
procedures,  and  institutional  Bios^ety 
Committee  approval  shall  be  required  to 
transfer  agents  or  tissue/ organ 
specimens  from  a  BL3-N  animal  facility 
to  a  facility  with  a  lower  containment 
classification. 

Appendix  Q-II-C-1 -g.  Other  (BL3-N) 

Appendix  Q-n-C-l-g-(l).  All 
genetically  en^neered  neonates  shall  be 
permanently  marked  within  72  hours 
after  birth,  if  (heir  sire  permits.  If  their 
size  does  not  permit  marking,  their 
containers  should  be  marked.  In 
addition,  transgenic  animals  should 
coutain  distinct  and  biodiemically 
assayabie  DNA  sequences  that  allow 
identificaticm  of  transgenic  animals 
from  among  non-transgenic  animals. 

Appendix  Q-II-C-l-g-{2). 
Appropriate  steps  should  be  taken  to 
prevent  horizontal  tninsmission  or 
exposure  of  latxaratory  personnel.  If  the 
agent  used  as  the  vector  is  known  to  be 
transmitted  by  a  particular  route  (e.g., 
arthropods),  special  attention  should  be 
given  to  preventing  spread  by  that  route. 
In  the  absence  of  specific  knowledge  of 
a  particular  route  of  transmission,  all 
potential  means  of  horizontal 
transmission  (e,g.,  arthrc^>ods, 
contauninated  b«iding,  or  animal  waste) 
should  be  prevented. 

Appendix  Q-II-C-l-g-(3).  Eating, 
drinking,  smoking,  and  applying 
cosmetics  shall  not  be  permitted  in  the 
work  area. 

Appendix  Q-II-C-1 -g-(4). 
Individuals  who  handle  materials  and 
animals  containing  recombinant  DNA 
molecules  shall  be  required  to  wash 
their  hands  before  exiting  the 
containment  area. 

Appendix  Q-n-C-l-g-(5). 
Experiments  involving  other  organisms 
that  require  containment  levels  lower 
than  BL3-N  may  be  conducted  in  the 
same  area  concurrently  with 
experiments  requiring  BL3-N 
containment  provided  that  they  are 
condircted  in  accordance  wiA  BL3-N 
practices. 


Appendix  Q-n-C-l-g-{6).  Animal 
holding  areas  shall  be  cleaned  at  least 
once  a  day  and  decontaminated 
immediately  following  any  spill  of 
viable  materials. 

Appendix  Q-II-C-l-g-{7).  All 
procedures  shall  be  performed  carefully 
to  minimize  the  creation  of  aerosols. 

Appendix  Q-n-C-l-gH[8).  A  double 
barrier  shall  be  provided  to  separate 
male  and  female  animals  unless 
reproductive  studies  are  part  of  the 
experiment  or  other  measures  are  taken 
to  avoid  reproductive  transmission. 
Reproductive  incapacitation  may  be 
used. 

Append-x  Q-n-C-l-g-(9).  The 
containment  area  shall  be  in  accordance 
with  state  and  Federal  laws  and  animal 
care  requirements. 

Appendix  Q-n-C-l-g-{10).  All 
animals  shall  be  euthanized  at  the  end 
of  their  experimental  usefulness  and  the 
carcasses  decontaminated  before 
disposal  in  an  approved  manner. 

Appendix  Q-U-C-l-g-(ll). 
Personnel  shall  be  required  to  shower 
before  exiting  the  BL3-N  area  and 
wearing  personal  clothing. 

Appendix  Q-II-C-l-g-H(l 2).  Animals 
of  the  same  or  different  species,  which 
are  not  involved  in  the  work  being 
performed,  shall  not  be  permitted  in  the 
animal  area. 

Appendix  Q-II-C-l-g-(13).  Needles 
and  syringes  shall  be  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
diaphragm  bottles.  Only  needle-locking 
syringes  or  disposable  syringe-needle 
units  (i.e..  needle  is  integral  to  the 
sjTinge)  shall  be  used  for  the  injection 
or  aspiration  of  fluids  containing 
organisms  that  contain  recombinant 
DNA.  Extreme  caution  shall  be  used 
when  handling  needles  and  syringes  to 
avoid  autoinoculation  and  the 
generation  of  aerosols  during  use  and 
disposal.  Following  use,  needles  shall 
not  be  bent,  sheared,  replaced  in  the 
needle  sheath  or  guard  or  removed  from 
the  syringe.  The  needles  and  syringes 
shall  be  promptly  placed  in  a  puncture- 
resistant  container  and  decontaminated, 
preferably  by  autoclaving,  before 
discard  or  reuse. 

Appendix  Q-II-C-l-g-(14).  A 
biosafety  manual  shall  be  prepared  or 
adopted.  Personnel  shall  be  advised  of 
special  hazards  and  required  to  read  and 
follow  instructions  on  practices  and 
procedures. 

Appendix  Q-II-C-2.  Animal  Facilities 
(BL3-N) 

Appendix  Q-II-C-2-a.  Animals  shall 
be  contained  within  an  enclosed 
structure  (animal  room  or  equivalent)  to 
minimize  the  possibility  of  theft  or 


Appendix  Q-n-C-l-g-{6).  Animal 
holding  areas  shall  be  cleaned  at  least 
once  a  day  and  decontaminated 
immediately  following  any  spill  of 
viable  materials. 

Appendix  Q-II-C-i-g-{7).  All 
procedures  shall  be  performed  carefully 
to  minimize  the  creation  of  aerosols. 

Appendix  Q-n-C-l-g-{8).  A  double 
barrier  shall  be  provided  to  separate 
male  and  female  animals  unless 
reproductive  studies  are  part  of  the 
experiment  or  other  measures  are  taken 
to  avoid  reproductive  transmission. 
Reproductive  incapacitation  may  be 
used. 

Appendix  Q-II-C-l-g-(9).  The 
containment  «u«a  shall  be  in  accordance 
with  state  and  Federal  laws  and  animal 
care  requirements. 

Appendix  Q-n-C-l-g-{10).  All 
animals  shall  be  euthanized  at  the  end 
of  their  experimental  usefulness  and  the 
carcasses  decontaminated  before 
disposal  in  an  approved  manner. 

Appendix  Q-U-C-l-^-(ll). 
Personnel  shall  be  required  to  shower 
before  exiting  the  BL3-N  area  and 
wearing  personal  clothing. 

Appendix  Q-II-C-l-g-H(l 2).  Animals 
of  the  same  or  different  species,  which 
are  not  involved  in  the  work  being 
performed,  shall  not  be  permitted  in  the 
animal  area. 

Appendix  Q-U-C-l-g-{13).  Needles 
and  syringes  shall  be  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
diaphragm  bottles.  Only  needle-locking 
syringes  or  disposable  syringe-needle 
units  (i.e..  needle  is  integral  to  the 
syringe)  shall  be  used  for  the  injection 
or  aspiration  of  fluids  containing 
organisms  that  contain  recombinant 
DNA.  Extreme  caution  shall  be  used 
when  handling  needles  and  syringes  to 
avoid  autoinoculation  and  the 
generation  of  aerosols  during  use  and 
disposal.  Following  use.  needles  shall 
.  not  be  bent,  sheared,  replaced  in  \he 
needle  sheath  or  guard  or  removed  from 
the  syringe.  The  needles  and  syringes 
shall  be  proniptly  placed  in  a  puncture- 
resistant  container  and  decontaminated, 
preferably  by  autoclaving,  before 
discard  or  reuse. 

Appendix  Q-II-C-l-g-{14).  A 
biosafety  manual  shall  be  prepared  or 
adopted.  Personnel  shall  be  advised  of 
special  hazards  and  required  to  read  and 
follow  instructions  on  practices  and 
procedures. 

Appendix  Q-II-C-2.  Animal  Facilities 
(BL3-N) 

Appendix  Q-II-C-2-a.  Animals  shall 
be  contained  within  an  enclosed 
structure  (animal  room  or  equivalent)  to 
minimize  the  possibility  of  theft  or 
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unintentional  release  and  avoid 
arthropod  access.  The  special  provision 
to  avoid  the  entry  or  escape  of 
arthropods  from  the  animal  areas  may 
be  waived  if  th»  agent  in  use  is  not 
known  to  be  transmitted  by  arthropods. 

Appendix  Q-U-C-2-b.  the  interior 
walls,  floors,  and  ceiUngs  shall  be 
impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat,  to  facilitate  cleaning. 
Penetrations  in  these  structures  and 
surfaces  (e.g.,  plumbing  and  utilities) 
shall  be  sealed. 

Appendix  Q-II-C-2-c.  Windows  in 
the  animal  facility  shall  be  closed, 
sealed,  and  breakage  resistant  (e.g., 
double-pane  tempered  glass  or 
equivalent).  The  need  to  maintain 
negative  pressure  should  be  considered 
when  constructing  or  renovating  the 
animal  facility. 

Appendix  Q-II-C;-2-d.  An  autoclave, 
incinerator,  or  other  effective  means  to 
decontaminate  animals  and  waste  shall 
be  available,  preferably  viathin  the 
containment  area.  If  feasible,  a  double- 
door  autoclave  is  preferred  and  should 
be  positioned  to  allow  removal  of 
material  from  the  containment  area. 

Appendix  Q-II-C-2-e.  If  arthropods 
are  used  in  the  experiment  or  the  agent 
under  study  can  be  transmitted  by  an 
arthropod,  the  interior  work  area  shall 
be  appropriately  screened  (52  mesh).  All 
perimeter  joints  and  openings  shall  be 
sealed,  and  additional  arthropod  control 
mechanisms  used  to  minimize 
arthropod  entry  and  propagation, 
including  appropriate  screening,  or  the 
equivalent  of  access  doors. 

Appendix  Q-II-C-2-f.  Access  doors 
to  the  containment  area  shall  be  self- 
closing. 

Appendix  Q-II-C-2-g.  The  animal 
area  shall  be  separated  from  all  other 
areas. 

Passage  through  two  sets  of  doors 
shall  be  the  basic  requirement  for  entry 
into  the  animal  area  from  access 
corridors  or  other  contiguous  areas.  The 
animal  containment  area  shall  be 
physically  separated  from  access 
corridors  and  other  laboratories  or  areas 
by  a  double-door  clothes  change  room, 
equipped  with  integral  showers  and 
airlock. 

Appendix  Q-II-C-2-h.  Liquid 
effluent  from  containment  equipment, 
sinks,  biological  safety  cabinets,  animal 
rooms,  primary  barriers,  floor  drains, 
and  sterilizers  shall  be  decontaminated 
by  heat  treatment  before  being  released 
into  the  sanitary  system.  The  procedure 
used  for  heat  decontamination  of  liquid 
wastes  shall  be  monitored  with  a 
recording  thermometer.  The 
effecliveness  of  the  heat 
decontamination  process  system  shall 


be  revahdated  every  30  days  with  an 
indicator  oi^ganism. 

Appendix  Q-II-C-2-i.  An  exhaust  air 
ventilation  system  shall  be  provided. 
This  system  shall  create  directional 
airflow  that  draws  air  into  the  animal 
room  through  the  entry  area.  The 
building  exhaust,  or  the  exhaust  from 
primary  containment  units,  may  be  used 
for  this  purpose  if  the  exhaust  air  is 
discharged  to  the  outside  and  shall  be 
dispersed  away  from  occupied  areas  and 
air  intakes.  Personnel  shall  verify  that 
the  direction  of  the  airflow  (into  the 
animal  room)  is  proper. 

Appendix  Q-II-C-2-j.  If  the  agent  is 
transmitted  by  aerosol,  then  th^;  .^xhaust 
air  shall  pass  through  a  high  efficiency 
particulate  air/HEPA  filter. 

Appendix  Q-n-C-2-k.  Vacuum  lines 
shall  be  protected  with  high  efficiency 
particulate  air/HEPA  filters  and  liquid 
disinfectant  traps. 

Appendix  Q-II-C-2-1.  In  lieu  of  open 
housing  in  the  special  animal  room, 
animals  held  in  a  BL3-N  area  may  be 
housed  in  partial-containment  caging 
systems  (e.g.,  Horsfall  units  or 
gnotobiotic  systems,  or  other  special 
containment  primary  barriers).  Prudent 
judgment  must  be  exercised  to 
implement  this  ventilation  system  (e.g., 
animal  species)  and  its  discharge 
location. 

Appendix  Q-II-C-2-m.  Each  animal 
area  shall  contain  a  foot,  elbow,  or 
automatically  operated  sink  for  hand 
washing.  The  sink  shall  be  located  near 
the  exit  door. 

Appendix  Q-II-C-2-n.  Restraining 
devices  for  animals  may  be  required  to 
avoid  damage  to  the  integrity  of  the 
animal  containment  faciUty. 

Appendix  Q-II-D.  Biosafety  Level  4 — 
Animals  (BL4-M)  (see  Appendix  Q-III- 
C) 

Appendix  Q-I1-I>-1.  Standard  Practices 
(BL4-N) 

Appendix  Q-II-E)-l-a.  Animal  Facility 
Access  (BL4-N) 

Appendix  Q-II-D-l-a-(l). 
fridividuals  under  16  years  of  age  shall 
not  be  permitted  to  enter  the  animal 
area.  • 

Appendix  Q-II-I>-l-a-(2).  The 
containment  area  shall  be  locked. 

Appendix  Q-II-D-l-a-(3).  The 
containment  area  shall  be  patrolled  or 
monitored  at  frequent  inter\'als. 

Appendix  Q-II-I>-l-a-(4).  The 
containment  building  shall  be 
controlled  and  have  a  locking  access. 

Appendix  Q-II-D-l-a-(5).  The 
Animal  Facility  Director  shall  establish 
pohcies  and  procedures  whereby  only 
persons  who  have  been  advised  of  the 
potential  hazard  and  who  meet  anj; 
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specific  entry  requ 
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rements  (e.g.. 


vaccination)  may  e  iter  the  laboratory  or 
animal  room. 

Appendix  Q-n-t)-l-aH6). 
Individuals  shall  epter  and  exit  the 
animal  facility  onljf  through  the  clothing 
change  and  showei  rooms. 

Appendix  Q-n-C)-l-a-{7).  Personnel 
shall  use  the  airlocp  to  enter  or  exit  the 
laboratory  only  in  ^  emergency. 

Appendix  Q-Il-l]>-l-a-{8).  Animal 
d  other  closures 
when  experiments 


room  doors,  gates, 
shall  be  kept  clos 
are  in  progress. 

Appendix  Q-II-; 
Decontamination  a: 
N) 

Appendix  Q-II-l 
contaminated  Uqui 
shall  be  decontami 
disposal 

Appendix  Q-II-i 
surfaces  and  contai 
shall  be  decontami 
with  organisms  co: 
DNA  molecules  is 
feasible,  plastic-ba< 
shall  be  used  on  n 
surfaces  to  facilitat 

Appendix  Q-II 
from  animal  rooms 


■1-b. 
\d  Inactivation  (BL4- 

l-b-(l).  All 
or  sohd  wastes 
lated  before 

•l-b-(2).  The  work 
iment  equipment 
lated  when  work 
taining  recombinant 
inished.  Where 
:ed  paper  toweling 
iporous  work 
clean-up. 

-l-b-{3).  All  wastes 
ind  laboratories 
shall  be  appropriately  decontaminated 
before  disposal  in  an  approved  manner. 

Appendix  Q-II-I>-l-b-{4).  No 
materials,  except  for  biological  materials 
that  are  to  remain  is  a  viable  or  intact 
state,  shall  be  removed  from  the 
maximum  containn  lent  laboratory 
unless  they  have  be  an  autoclaved  or 
decontaminated.  Ec  uipment  or  material 
that  might  be  dama  led  by  high 
temperatures  or  ste;  im  shall  be 
decontaminated  by  gaseous  or  vapor 
methods  in  an  airlo  Jc  or  chamber 
designed  for  this  pt  rpose. 

Appendix  Q-U-E  -l-b-(5).  When 
ventilated  suits  are  required,  the  animal 
personnel  shower  e  itrance/exit  area 
shall  be  equipped  V  ith  a  chemical 
disinfectant  showei  to  decontaminate 
the  surface  of  the  si  it  before  exiting  the 
area.  A  neutralizati(  m  or  water  dilution 
device  §hall  be  inte  ;ral  with  the         • 
chemical  disinfecta  it  discharge  piping 
before  entering  the  leat  steriiizaiion 
system.  Entry  to  thi  i  area  shall  be 
through  an  airlock  I  tted  with  airtight 
doors. 

Appendix  Q-II-C  -l-b-{6)  Needles 
and  syringes  shall  b  a  promptly  placed 
in  a  puncture-resist  mt  container  and 
decontaminated,  pr  jfersbly  by 
autoclaving,  before  discard  or  reuse. 

Appendix  Q-D-C  -l-b-{7).  Supplies 
and  materials  needc  d  in  the  animal 
facility  shall  be  broi  ight  in  by  way  of  the 
double-door  autock  ve,  fumigation 
chamber,  or  airlock  that  c.^aM  be 


IMI 


appropriately  decontaminated  between 
each  use. 

Appendix  Q-II-D-l-b-(8).  An 
autoclave,  incinerator,  or  other  effective 
means  to  decontaminate  animals  and 
wastes  shall  be  available,  preferably 
within  the  containment  area.  If  feasible, 
a  double-door  autoclave  is  preferred  and 
should  be  positioned  to  allow  removal 
of  material  from  the  containment  area. 

Appendix  Q-Il-D-l-b-{9).  Liquid 
effluent  from  containment  equipment, 
sinks,  biological  safety  cabinets,  animal 
rooms,  primary  barriers,  floor  drains, 
and  sterilizers  shall  be  decontaminated 
by  heat  treatment  before  being  released 
into  the  sanitary  system.  Liquid  wastes 
from  shower  rooms  and  toilets  shall  be 
decontaminated  with  chemical 
disinfectants  or  heat  by  methods 
demonstrated  to  be  effective.  The 
procedure  used  for  heat 
decontamination  of  liquid  wastes  shall 
be  monitored  with  a  recording 
thermometer.  The  effectiveness  of  the 
heat  decontamination  process  system 
shall  be  revalidated  every  30  days  with 
an  indicator  organism.  Liquid  wastes 
from  the  shower  shall  be  chemically 
decontaminated  using  an  Environmental 
Protection  Agency-approved  germicide. 
The  efficacy  of  the  chemical  treatment 
process  shall  be  validated  with  an 
indicator  orgsmism.  Chemical 
disinfectants  shall  be  neutralized  or 
diluted  before  release  into  general 
effluent  waste  systems. 

Appendix  Q-n-I>-l-c.  Signs  (BL4-N) 

Appendix  Q-H-D-l-c-d).  When  the 
animal  research  requires  special 
provisions  for  entry  (e.g.,  vaccination],  a 
warning  sign  incorporating  the 
universal  biosafety  symbol  shall  be 
posted  on  all  access  doors  to  the  animal 
work  area.  The  sign  shall  indicate:  (i) 
the  agent,  (ii)  the  animal  species,  (iii) 
the  name  and  telephone  number  of  the 
Animal  Facihty  Director,  or  other 
responsible  individual,  and  (iv)  any 
special  requirements  for  entering  the 
laboratory. 

Appendix  Q-II-D-l-d.  Protective 
Clothing  (BL4-N) 

Appendix  Q-II-r>-l-d-(l). 
Individuals  shall  enter  and  exit  the 
animal  facility  only  through  the  clothing 
change  and  shower  rooms.  Street 
clothing  shall  be  removed  and  kept  in 
the  outer  clothing  change  room. 
Complete  laboratory  clothing  (may  be 
disposable),  including  undergarments, 
pants,  shirts,  jump  suits,  and  shoes  shall 
be  provided  for-all  personnel  entering 
the  animal  facility.  When  exiling  tbe 
BL4-N  area  and  before  proceeding  into 
the  shower  area,  personnel  shall  remove 
their  laboratory  clothing  in  the  inner 


change  room.  All-laboratory  clothing 
shall  be  autoclaved  before  laundering. 
Personnel  shall  shower  each  time  they 
exit  the  animal  facility. 

Appendix  Q-D-D-l-d-(2).  A 
ventilated  head-hood  or  a  one-piece 
positive  pressure  suit,  which  is 
ventilated  by  a  life-support  system,  shall 
be  worn  by  all  personnel  entering  rooms 
that  contain  experimental  animals  when 
appropriate.  When  ventilated  suits  are 
required,  the  animal  personnel  shower 
entrance/exit  area  shall  be  equipped 
with  a  chemical  disinfectant  shower  to 
decontaminate  the  surface  of  the  suit 
before  exiting  the  area.  A  neutralization 
or  water  dilution  device  shall  be  integral 
with  the  chemical  disinfectant  discharge 
piping  before  entering  the  heat 
sterilization  system.  Entry  to  this  area 
shall  be  through  an  airlock  fitted  with 
airtight  doors. 

Appendix  Q-H-D-l-d-O). 
Appropriate  respiratory  protection  shall 
be  worn  in  rooms  containing 
experimental  animals. 

AppendLx  Q-II-D-l-e.  Records  (BL4-N) 

Appendix  Q-II-I>-l-e-(l). 
Documents  regarding  experimental 
animal  use  and  disposal  shall  be 
maintained  in  a  permanent  record  book. 

Appendix  Q-Ii-D-l-e-{2).  A  system 
shall  be  estabUshed  for:  (i)  Reporting  '   ■ 
laboratory  accidents  and  exposures  that 
are  a  result  of  overt  exposures  to 
organisms  containing  recombinant 
DNA,  (ii)  employee  absenteeism,  and 
(iii)  medical  surveillance  of  potential 
laboratory-associated  illnesses. 
Permanent  records  shall  be  prepared 
and  maintained.  Any  incident  involving 
spills  and  accidents  that  results  in 
environmental  release  or  exposures  of 
animals  or  laboratory  workers  to 
organisms  containing  recombinant  DN.A 
molecules  shall  be  reported 
immediately  to  the  Biological  Safety 
Officer,  Animal  Facility  Director, 
Institutional  Biosafety  Committee,  NIW 
ORDA,  and  other  appropriate 
authorities  (if  applicable).  Reports  to  the 
NIH/ORDA  shall  be  sent  to  tbe  OfBce  of 
Recombinani  DNA  Activities,  National 
Institutes  of  Health,  Building  31,  Room 
4Bl  1 ,  Bethesda,  Maryland  20892,  (301 ) 
496-9838.  Medical  evaluation, 
sur\'eillance,  and  treatment  shall  be 
provided  as  appropriate  and  written 
records  maintained.  If  necessary,  the 
areashall  be  appropriately  . 
decontaminated. 

Appendix  Q-lI-D-l-e-(3).  When 
appropriate  and  giving  consideration  to 
the  agents  handled,  baseline  serum 
samples  shall  be  collected  and  stored  for 
animal  care  and  other  at-risk  personnel. 
Additional  serum  specimens  may  be    • 
collected  periodically  depending  on  :i  : 


agents  handled  or  the  function  of  the 
facility. 

Appendix  Q-n-D-l-e-(4).  A 
permanent  record  book  indicating  the 
date  and  time  of  each  entry  and  exit 
shall  be  signed  by  all  personnel. 

Appendix  Q-II-D-l-f.  Transfer  of 
Materials  (BL4-N) 

Appendix  Q-II-D-l-f-(l);  No 
materials,  except  for  biological  materials 
that  are  to  remain  in  a  viable  or  intact 
state,  shall  be  removed  from  the 
maximum  containment  laboratory 
unless  they  have  been  autoclaved  or 
decontaminated.  Equipment  or  material 
that  might  be  damaged  by  high 
temperatures  or  steam  shall  be 
decontaminated  by  gaseous  or  vapor 
methods  in  an  airlock  or  chamber 
designed  for  this  purpose. 

Appendix  Q-Il_D-i-f-(2).  Biological 
materials  removed  from  the  animal 
maximum  containment  laboratory  in  a 
viable  or  intact  state  shall  be  transferred 
to  a  non-breakable  sealed j)rimary 
container  and  then  enclosed  in  a  non- 
breakable  sealed  secondary  container 
that  shall  be  removed  from  the  animal 
facility  through  a  disinfectant  dunk 
tank,  fumigation  chamber,  or  an  airlock 
designed  for  this  purpose.  Advance 
approval  ior  transfer  of  material  shall  be 
obtained  from  the  Animal  Facility 
Director.  Such  packages  containing 
viable  agents  can  only  be  opened  in 
another  BL4-N  animal  facility  if  the 
agent  is  biologically  inactivated  or 
incapable  of  reproduction.  Special 
safety  testing,  decontamination 
procedures,  and  Institutional  Biosafety 
Committee  approval  shall  be  required  to 
transfer  agents  or  tissue/organ 
specimens  from  a  BL4-N  animal  facihty 
to  one  with  a  lower  containment 
classification. 

Appendix  Q-lI-E>-l-f-(3).  Supplies 
and  materials  needed  in  the  animal 
facihty  shall  be  brought  in  by  way  of  the 
double-door  autoclave,  fumigation 
chamber,  or  airlock  that  shall  be 
appropriately  decontaminated  between 
each  use.  After  securing  the  outer  doors, 
personnel  within  the  animal  facihty 
retrieve  the  materials  by  opening  the 
interior  doors  of  the  autoclave, 
fumigation  chamber,  or  airlock.  These 
doors  shall  be  secured  after  materials 
are  brought  into  the  animal  facility. 

Appendix  Q-H-D-l-g.  Other  (BL4-N) 

Appendix  Q-U-D-l-g-^l).  All 
genetically  engineered  neonates  shall  be 
permanently  marked  within  72  hours 
after  birth,  if  their  size  permits.  If  their 
size  does  not  permit  marking,  their 
containers  should  be  marked.  In 
addition,  transgenic  animals  should 
contain  distinct  and  biochemically 


agents  handled  or  the  function  of  the' 
facility. 

Appendix  Q-n-D-l-e-{4).  A 
permanent  record  book  indicating  the 
date  and  time  of  each  entry  and  exit 
shall  be  signed  by  all  personnel. 

Appendix  Q-II-D-l-f.  Transfer  of 
Materials  (BL4-N) 

Appendix  Q-II-D-i-f-(i):  No 
materials,  except  for  biological  materials 
that  are  to  remain  in  a  viable  or  intact 
state,  shall  be  removed  from  the 
maximum  containment  laboratory 
unless  they  have  been  autoclaved  or 
decontaminated.  Equipment  or  material 
that  might  be  damaged  by  high 
temperatures  or  steam  shall  be 
decontaminated  by  gaseous  or  vapor 
methods  in  an  airlock  or  chamber 
designed  for  this  purpose. 

Appendix  Q-II-D-l-f-(2).  Biological 
materials  removed  from  the  animal 
maximum  containment  laboratory  in  a 
viable  or  intact  state  shall  be  transferred 
to  a  non-breakable  sealed  primary 
container  and  then  enclosed  in  a  non- 
breakable  sealed  secondary  container 
that  shall  be  removed  from  the  animal 
facility  through  a  disinfectant  dunk  . 
tank,  fumigation  chamber,  or  an  airlock 
designed  for  this  purpose.  Advance 
approval -for  transfer  of  material  shall  be 
obtained  from  the  Animal  Facility 
Director.  Such  packages  containing 
viable  agents  can  only  be  opened  in 
another  BL4-N  animal  facihty  if  the 
agent  is  biologically  inactivated  or 
incapable  of  reproduction.  Special 
safety  testing,  decontamination 
procedures,  and  Institutional  Biosafety 
Committee  approval  shall  be  required  to 
transfer  agents  or  tissue/organ 
specimens  from  a  BL4-N  animal  facihty 
to  one  with  a  lower  containment 
classification. 

Appendix  Q-lI-D-l-f-(3).  Supplies 
and  materials  needed  in  the  animal 
facihty  shall  be  brought  in  by  way  of  the 
double-door  autctclave,  fumigation 
chamber,  or  airlock  that  shall  be 
appropriately  decontaminated  between 
each  use.  After  securing  the  outer  doors, 
personnel  within  the  animal  facihty 
retrieve  the  materials  by  opening  the 
interior  doors  of  the  autoclave, 
fumigation  chamber,  or  airlock.  These 
doors  shall  be  secured  after  materials 
are  brought  into  the  animal  facility. 

Appendix  Q-II-D-l-g.  Other  (BL4-N) 

Appendix  Q-H-D-l-g-d).  AH 
genetically  engineered  neonates  shall  be 
permanently  marked  within  72  hours 
after  birth,  if  their  size  permits.  If  their 
size  does  not  permit  marking,  their, 
containers  should  be  marked.  In 
addition,  transgenic  animals  should 
contain  distinct  and  biochemically 
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assayable  DNA  sequences  that  allow 
identification  of  transgenic  animals 
from  among  non-transgenic  animals. 
Appendix  Q-II-D-l-g-{2).  Eating, 
drinking,  smoking,  and  applying 
cosmetics  shall  not  be  permitted  in  the 
work  area. 

Appendix  Q-II-D-l-g-{3). 
Individuals  who  handle  materials  and 
animals  containing  recombinant  DNA 
molecules  shall  be  required  to  wash 
their  hands  before  exiting  the 
containment  area. 

Appendix  Q-II-D-l-g-{4). 
Experiments  involving  other  organisms 
that  require  containment  levels  lower 
than  BL4-N  may  be  conducted  in  the 
same  area  concurrently  with 
experiments  requiring  BL4-N 
containment  provided  that  they  are 
conducted  in  accordance  with  BL4-N 
practices. 

Appendix  Q-n-D-l-g-{5).  Animal 
holding  areas  shall  be  cleaned  at  least 
once  a  day  and  decontaminated 
immediately  following  any  spill  of 
viable  materials. 

Appendix  Q-II-I>-i-.g_(6).  All 
procedures  shall  be  performed  carefully 
to  minimize  the  creation  of  aerosols. 

Appendix  Q-U-D-l-g-{7).  A  double 
barrier  shall  be  provided  to  separate 
male  and  female  animals.  Animal 
isolation  barriers  shall  be  sturdy  and 
accessible  for  cleaning.  Reproductive 
incapacitation  may  be  used. 

Appendix  Q-II-D-l-g-{8).  The 
containment  area  shall  be  in  accordance 
with  state  and  Federal  laws  and  animal 
care  requirements. 

Appendix  Q-II-I>-l-g-K9).  The  life 
support  system  Tor  the  ventilated  suit  or 
head  hood  is  equipped  with  alarms  and 
emergency  back-up  air  tanks.  The 
exhaust  air  from  the  suit  area  shall  be 
filtered  by  two  sets  of  high  efficiency 
particulate  air/HEPA  filters  installed  in 
series  or  incinerated.  A  duplicate 
filtration  unit,  exhaust  fan,  and  an 
automatically  starting  emergency  power 
source  shall  be  provided.  The  air 
pressure  within  the  suit  shall  be  greater 
than  that  of  any  adjacent  area. 
Emergency  lighting  and  commimication 
systems  shall  be  provided.  A  double- 
door  autoclave  shall  be  provided  for 
decontamination  of  waste  materials  to 
be  removed  from  the  suit  area. 

Appendix  Q-II-D-l-g-{10).  Needles 
and  syringes  shall  be  used  only  for 
parenteral  injection  and  aspiration  of 
fluids  from  laboratory  animals  and 
diaphragm  bottles.  Only  needle-locking 
syringes  or  disposable  syringe-needle 
units  (i.e..  needle  is  integral  to  the 
syringe)  shall  be  used  for  the  injection 
or  aspiration  of  fluids  containing 
organisms  that  contain  recombinant 
DNA.  Extreme  caution  shall  be  used 


when  handling  needles  and  syringes  to 
avoid  autoinoculation  and  the 
generation  of  aerosols  during  use  and 
disposal.  Following  use.  needles  shall 
not  be  bent,  sheared,  replaced  in  the 
needle  sheath  or  guard,  or  removed  from 
the  syringe.  The  needles  and  syringes 
shall  be  promptly  placed  in  a  puncture- 
resistant  container  and  decontaminated, 
preferablj^by  autoclaving,  before 
discard  or  reuse. 

Appendix  Q-n-D-l-g-{ll).  An 
essential  adjunct  to  the  reporting- 
surveillance  system  is  the  availability  of 
a  facility  for  quarantine,  isolation,  and 
medical  care  of  personnel  with  potential 
or  known  laboratory-associated 
illnesses. 

Appendix  Q-II-D-l-g-{l2).  A 
biosafety  manual  shall  he  prepared  or 
adopted.  Personnel  shall  be  advised  of 
special  hazards  and  required  to  read  and 
follow  instructions  on  practices  and 
procedures. 

Appendix  Q-II-D-l-g-(13).  Vacuum 
lines  shall  be  protected  with  high 
efficiency  particulate  air/HEPA  filters 
and  liquid  disinfectant  traps. 

Appendix  Q-n-D-2.  Animal  Facilities 
(BL4-N) 

Appendix  Q-Il-D-2-a.  Animals  shall 
be  contained  writhin  an  enclosed 
structure  (animal  room  or  equivalent)  to 
minimize  the  possibifity  of  theft  or 
unintentional  release  and  avoid 
arthropod  access. 

Appendix  Q-U-D-2-b.  The  interior 
walls,  floors,  and  ceilings  shall  be 
impervious  to  water  and  resistant  to 
acids,  alkalis,  organic  solvents,  and 
moderate  heat,  to  facilitate  cleaning. 
Penetrations  in  these  structures  and 
surfaces  (e.g..  plumbing  and  utifities) 
shall  be  sealed. 

Appendix  Q-II-D-2-c.  Windows  in 
the  animal  facility  shall  be  closed, 
sealed,  and  breakage  resistant  (e.g.. 
double-pane  tempered  glass  or 
equivalent). 

Appendix  Q-n-D-2 -d.  An  autoclave, 
incinerator,  or  other  effective  means  to 
decontaminate  animals  and  wastes  shall 
be  available,  preferably  within  the 
containment  area.  If  feasible,  a  double- 
door  autoclave  is  preferred  and  should 
be  positioned  to  allow  removal  of 
material  from  the  containment  area. 

Appendix  Q-II-D-2-e.  Access  doors 
to  the  containment  area  shall  be  self- 
closing. 

Appendix  Q-U-D-2-f.  All  perimeter 
joints  and  openings  shall  be  sealed  to 
form  an  arthropod-proof  structure. 

Appendix  Q-II-I>-2-g.  The  BL4-N 
laboratory  provides  a  double  barrier  to 
prevent  the  release  of  recombinant  DNA 
containing  microorganisms  into  the 
environment  Design  of  the  animal 
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facility  shall  be  su(  h  that  if  the  barrier 
of  the  inner  facility  is  breached,  the 
outer  barrier  will  prevent  release  into 
the  environment.  Ihe  animal  area  shall 
be  separated  from  all  other  areas. 
Passage  through  two  sets  of  doors  shall 
be  the  basic  requirement  for  entry  into 
the  animal  area  fro:  n  access  corridors  or 
other  contiguous  aj  eas.  Physical 
separation  of  the  aAimal  cont^nment 
area  from  access  corridors  or  other 
laboratories  or  acti'  rities  shall  be 
provided  by  a  doul  le-door  clothes 
change  room  equip  ped  with  integral 
showers  and  airloc  i. 

Appendix  Q-II-I  )-2-h.  A  necropsy 
room  shall  be  prov  ded  within  the  BL4- 
N  containment  arei . 

Appendix  Q-II-I  )-2-i.  Liquid  effluent 
from  containment  equipment,  sinks, 
biological  safety  cabinets,  animal  rooms, 
primary  barriers,  fl  )or  drains,  and 
sterilizers  shall  be  i  lecontaminated  by 
heat  treatment  before  being  released  into 
the  sanitary  system,  Liquid  wastes  from 
shower  rooms  and  oilets  shall  be 
decontaminated  wi  th  chemical 
disinfectants  or  hej  t  by  methods 
demonstrated  to  be  effective.  The 
procedure  used  for  heat 
decontamination  of  liquid  wastes  shall 
be  monitored  with  i  recording 
thermometer.  The « ffectiveness  of  the 
heat  decontaminati  jn  process  system 
shall  be  revalidated  every  30  days  with 
an  indicator  organism.  Liquid  wastes 
from  the  shower  sh  ill  be  chemically 
decontaminated  usi  ng  an  Environmental 
Protection  Agency-approved  germicide. 
The  efficacy  of  the  i  :hemical  treatment 
process  shall  be  va]  dated  with  an 
indicator  organism.  Chemical 
disinfectants  shall  1  e  neutralized  or 
diluted  before  release  into  general 
effluent  waste  syste  ms. 

Appendix  Q-II-I  -2-j.  A  ducted 
exhaust  air  ventilat  on  system  shall  be 
provided  that  creat)  s  directional  airflow 
that  draws  air  into  me  laboratory 
through  the  entry  aj  ea.  The  exhaust  air, 
which  is  not  recirci  lated  to  any  other 
area  of  the  building  shall  be  discharged 
to  the  outside  and  dispersed  away  from 
the  occupied  areas  ind  air  intakes. 
Personnel  shall  veri  fy  that  the  direction 
of  the  airflow  (into  he  animal  room)  is 
proper. 

Appendix  Q-II-C  -2-k.  Exhaust  air 
from  BL4-N  contaii  iment  area  shall  be 
double  high  efEcier  cy  particulate  air/ 
HEPA  filtered  or  tre  ated  by  passing 
through  a  certified  BfEPA  filter  and  an 
air  incinerator  befoife  release  to  the 
atmosphere.  Doubla  HEPA  filters  shall 
be  required  for  the  supply  air  system  in 
a  BL4— N  containment  area. 

Appendix  Q-II-I>-2-l.  All  high 
efficiency  particulafe  air/HEPA  filters* 
frames  and  housing;  i  shall  be  certified  to 


have  no  detectable  smoke 
Idioctylphthalate]  leaks  when  the  exit 
face  (direction  of  flow)  of  the  filter  is 
scanned  above  0.01  percent  when 
measured  by  a  linear  or  logarithmic 
photometer.  The  instrument  must 
demonstrate  a  threshold  sensitivity  of  at 
least  1x10"'  micrograms  per  liter  for  0.3 
micrometer  diameter  dioctylphthalate 
particles  and  a  challenge  concentration 
of  80-120  micrograms  per  liter.  The  air 
sampling  rate  should  be  at. least  1  cfin 
(28.3  hters  per  minute). 

Appendix  Q-II-D-2-m.  If  an  air 
incinerator  is  used  in  lieu  of  the  second 
high  efficiency  particulate  air/HEPA 
filter,  it  shall  be  biologically  challenged 
to  prove  all  viable  test  agents  are 
sterilized.  The  biological  challenge  must 
be  minimally  1x10"  organisms  per  cubic 
foot  of  airflow  through  the  incinerator. 
It  is  universally  accepted  if  bacterial 
spores  are  used  to  challenge  and  verify 
that  the  equipment  is  capable  of  killing 
spores,  then  assurance  is  provided  that 
all  other  knoMoi  agents  are  inactivated 
by  the  parameters  established  to  operate 
the  equipment.  Test  spores  meeting  this 
criterion  are  Bacillus  subtilis  var.  niger 
or  Bacillus  stearothemiophilis.  The 
operating  temperature  of  the  incinerator 
shall  be  continuously  monitored  and 
recorded  during  use. 

Appendix  Q-II-D-2-n.  All  equipment 
and  floor  drains  shall  be  equipped  with 
deep  traps  (minimally  5  inches).  Floor 
drains  shall  be  fitted  with  isolation 
plugs  or  fitted  with  automatic  water  fill 
devices. 

Appendix  Q-II-D-2-o.  Each  animal 
area  shall  contain  a  foot,  elbow,  or 
automatically  operated  sink  for  hand 
washing.  The  sink  shall  be  located  near 
the  exit  door. 

Appendix  Q-lI-D-2-p.  Restraining 
devices  for  animals  may  be  required  to 
avoid  damage  to  the  integrity  of  the 
containment  animal  facility. 

Appendix  Q-II-D-2-q.  The  supply 
water  distribution  system  shall  be  fitted 
with  a  back-flow  preventer  or  break 
tank. 

Appendix  Q-II-D-2-r.  All  utilities, 
liquid  and  gas  services,  shall  be 
protected  with  devices  that  avoid  back- 
flow. 

Appendix  Q-II-D-2-s.  Sewer  and 
other  atmospheric  ventilation  lines  shall 
be  equipped  minimally  with  a  single 
high  efficiency  particulate/HEPA  filter. 
Condensate  drains  from  these  type 
housings  shall  be  appropriately 
connected  to  a  contaminated  or  sanitary 
drain  system.  The  drain  position  in  the 
housing  dictates  the  appropriate  system 
to  be  used. 


Appendix  Q-III.  Footnotes  and 
References  for  Appendix  Q 

Appendix  Q-III-A.  If  recombinant 
DNA  is  derived  fit)m  a  Class  2  organism 
requiring  BL2  containment,  personnel 
shall  be  required  to  have  specific 
training  in  handling  pathogenic  agents 
and  directed  by  knowledgeable 
scientists. 

Appendix  Q-III-B.  Personnel  who" 
handle  pathogenic  and  potentially  lethal 
agents  shall  be  required  to  have  specific 
training  and  be  supervised  by 
knowledgeable  scientists  who  are 
experienced  in  working  with  these 
agents.  BL3-N  containment  also 
minimizes  escape  of  recombinant  DNA- 
containing  organisms  from  exhaust  air 
or  waste  material  from  the  containment 
area. 

Appendix  Q-III-C.  Classes  4  and  5 
microorganisms  pose  a  high  level  of 
individual  risk  for  acquiring  life- 
threatening  diseases  to  personnel  and/or 
animals.  To  import  Gass  5  agents, 
special  approval  must  be  obtained  from 
U.S.  Department  of  Agriculture,  Animal 
and  Plant  Health  Inspection  Service, 
Import-Export  Products,  Room  756, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  Maryland  20782. 

Laboratory  stafl'  shall  be  required  to 
have  specific  and  thorough  training  in 
handling  extremely  hazardous 
infectious  agents,  primary  and 
secondary  containment,  standard  and 
special  practices,  and  laboratory  design 
characteristics.  The  laboratory  staff  shall 
be  supervised  by  knowledgeable 
scientists  who  are  trained  and 
experienced  in  working  with  these 
agents  and  in  the  special  containment 
facilities. 

Within  work  areas  of  the  animal 
facility,  all  activities  shall  be  confined 
to  the  specially  equipped  animal  rooms 
or  support  areas.  The  maximum  animal 
containment  area  and  support  areas 
shall  have  special  engineering  emd 
design  features  to  prevent  the 
dissemination  of  microorganisms  into 
the  environment  via  exhaust  air  or 
waste  disposal. 

Appendix  Q-III-D.  Other  research 
with  non-laboratory  animals,  which 
may  not  appropriately  be  conducted 
.  under  conditions  described  in 
Appendix  Q,  may  be  conducted  safely 
by  applying  practices  routinely  used  for 
controlled  culture  of  these  biota.  In 
aquatic  systems,  for  example,  BLl 
equivalent  conditions  could  be  met  by 
utilizing  growth  tanks  that  provide 
adequate  physical  means  to  avoid  the 
escape  of  the  aquatic  species,  its 
gametes,  and  introduced  exogenous 
genetic  material.  A  mechanism  shall  hf 
provided  to  ensure  that  neither  the 
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BL4-P  containment  practices  and 
procedures  as  specified  in  Appendices 
G  and  P. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Annoimcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists 
in  its  announcements  the  number  and 
title  of  affected  individual  programs  for 
the  guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 


list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  Usting.  NIH  invites 
readers  to  direct  questions  to  the 
inforrtiation  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Effective  Date:  June  24. 1994. 
Harold  Varmus, 

Director,  National  Institutes  of  Health. 
IFR  Doc.  94-16200  Filed  7-1-94;  8:45  ami 
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Executive  Order  12923  of  June  30,  1994 
Continuation  of  Export  Control  Regulations 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  but  not  limited  to  section 
203  of  the  International  Emergency  Economic  Powers  Act  ("Act")  (50  U  S  C 
1702).  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States  of  America, 
find  that  the  unrestricted  access  of  foreign  parties  to  U.S.  goods,  technology, 
and  technical  data  and  the  existence  of  certain  boycott  practices  of  foreign 
nations,  in  light  of  the  expiration  of  the  Export  Administration  Act  of  1979. 
as  amended  (50  U.S.C.  App.  2401  et  seq.).  constitute  an  unusual  and  extraor- 
dinary threat  to  the  national  security,  foreign  policy,  and  economy  of  the 
United  States  and  hereby  declare  a  national  emergency  with  respect  to 
.  that  threat. 

Accordingly,  in  order  (a)  to  exercise  the  necessary  vigilance  with  respect 
to  exports  and  activities  affecting  the  national  security  of  the  United  States: 
(b)  to  further  significantly  the  foreign  policy  of  the  United  States,  including 
its  policy  with  respect  to  cooperation  by  U.S.  persons  with  certain  foreign 
boycott  activities,  and  to  fulfill  its  international  responsibilities;  and  (c) 
to  protect  the  domestic  economy  from  the  excessive  drain  of  scarce  materials 
and  reduce  the  serious  economic  impact  of  foreign  demand,  it  is  hereby 
ordered  as  follows: 

Section  1.  To  the  extent  permitted  by  law.  the  provisions  of  the  E.xport 
Administration  Act  of  1979.  as  amende'd.  and  the  provisions  for  administra- 
tion of  the  Export  Administration  Act  of  1979.  as  amended,  shall  be  carried 
out  under  this  order  so  as  to  continue  in  full  force  and  effect  and  amend, 
as  necessary,  the  export  control  system  heretofore  maintained  bv  the  Export 
Administration  Regulations  issued  under  the  Export  Administration  Act  of 
1979.  as  amended.  The  delegations  of  authority  set  forth  in  Executive  Order 
No.  12002  of  July  7.  1977,  as  amended  bv  Executive  Order  No.  12755 
of  March  12.  1991:  Executive  Order  No.  12214  of  May  2.  1980:  E.xecutive 
Order  No.  12735  of  November  16.  1990:  and  Executive  Order  No.  12851 
of  June  11.  1993,  shall  be  incorporated  in  this  order  and  shall  apply  to 
the  exercise  of  authorities  under  this  order. 

Sec.  2.  All  rules  and  regulations  issued  or  contained  in  effect  bv  the  Secretary 
of  Commerce  under  the  authority  of  the  Export  Administration  Act  of  1979. 
as  amended,  including  those  published  in  Title  15,  Subtitle  B,  Chapter 
VII.  Subchapter  C.  of  the  Code  of  Federal  Regulations.  Parts  768  through 
799.  and  all  orders,  regulations,  licenses,  and  other  forms  of  administrative 
action  issued,  taken,  or  continued  in  effect  pursuant  thereto,  shall,  until 
amended  or  revoked  by  the  Secretar>'  of  Commerce,  remain  in  full  force 
and  effect  as  if  issued  or  taken  pursuant  to  this  order,  except  that  the 
provisions  of  sections  203(b)(2)  and  206  of  the  Act  (50  U.S.C.  1702(b)(2) 
and  1705)  shall  control  over  any  inconsistent  provisions  in  the  regulations. 
Nothing  in  this  section  shall  affect  the  continued  applicabilitv  of  administra- 
tive sanctions  provided  for  by  the  regulations  described  above. 

Sec.  3.  Provisions  for  administration  of  section  38(e)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2778(e))  may  be  made  and  shall  continue  in  full 
force  and  effect  until  amended  or  revoked  under  the  authority  of  section 
203  of  the  Act  (50  U.S.C.  1702).  To  the  extent  permitted  by  law.  this 
order  also  shall  constitute  authority  for  the  issuance  and  continuation  in 
full   force  and  effect  of  all  rules  and  regulations  by  the  President  or  his 
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delegate,  and  all  orders,  licenses,  and  other  forms  of  adrrinistrative  actions 
issued,  taken,  or  continued  in  effect  pursuant  thereto,  relating  to  the  adminis- 
tration of  section  38(e). 

Sec.  4.  This  order  shall  be  effective  as  of  midnight  between  June  30,  1994. 
and  July  1,  1994,  and  shall  remain  in  effect  until  terminated.  It  is  my 
intention  to  terminate  this  order  upon  the  enactment  into  law  of  a  bill 
reauthorizing  the  authorities  contained  in  the  Export  Administration  Act. 
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THE  WHITE  HOUSE, 
June  30,  1994. 
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1060-1 1 19  (869-022-00018-7) .'     15.00 

1 120-1 199  ..,. (869-022-00019-5 12.00 


14.0( 
20.0C 
30.0C 
23.0C 
32.0C 
16.0C 
18.0C 
22.0C 
34,0C 


1200-1499  (869-022-00020-9) 

1500-1899  .(669-022-00021-7)' 

1900-1939 (869-022-00022-5) 

1940-1949  (669-022-00023-3) 

1950-1999 (869-022-00024-1) 

2000-£nd (669-022-00025-0) 


30.00 
30.00 
15.00 
30,00 
35.00 
14.00 

8  (869-022-00026-8) 22.00 

9  Parts: 

1-199 , (869-022-00027-6)  .. 

200-£nd  (869-022-00028-4)  .. 


29.00 
23.00 

10  Parts: 

0-50  (669-022-00029-2) 29.00 

5M99 (869-022-00030-6) 22.00 

200-399 (669-022-00031-4) 15.00 

400-499 (869-022-00032-2) 21.00 

500-End  (669-022-00033-1) 37.00 

14.00 

12.00 

16.00 

26.00 

22.00 

20.00 

32.00 

30.00 


11  .-. (869-022-00034-9) 

12  Parts: 

1-199  (869-022-00035-7) 

200-219 (869-022-00036-5) 

220-299 (869-019-00037-2)  . 

300^99 (669-022-00038-1) 

500-599 : (869-022-00039-0) , 

60O-End (669-022-0004O-3)  . 

13 (869-022-00041-1)  . 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printinq 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  nnonthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  S829.00 
domestic,  S207.25  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be  ' 
accompanied  by  remittance  {check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 
from  8:CX)  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  51 2-2233 


Title 


Stock  Number 


Price 


1.  2  (2  Resetved) (869-022-00001-2) $5.00 

3(1993Compilotion 
and  Ports  100  ond 
101)  (869-022-00002-1) 33.00 

4 , (869-022-00003-9) 5.50 

5  Parts: 

1-699  (869-022-00004-7)  .. 

700-1199  (869-022-00005-5)  .. 

1200-£nd,  6  (6 
Reserved) (869-022-00006-3)  .. 


22.00 
19.00 

23.00 
7  Parts: 

0-26  (869-022-00007-1) 21.00 

27-45 (869-022-00008-0) 14.00 

46-51   (869-022-00009-8) 20.00 

52  -(869-022-00010-1) 30.00 

53-209 (869-022-0001 1-0) 23.00 

210-299 (869-022-00012-8) 32.00 

300-399 (869-022-00013-6) 16.00 

400-699 (869-022-00014-4) 18.00 

700-899 : (869-022-00015-2) 22,00 

900-999 (869-022-00016-1) 34.00 

1000-1059  (869-022-00017-9) 23.00 

106O-1 1 19  (869-O22-00018-7) .'  15.00 

1120-1199 (869-022-00019-5 12.00 

1200-1499  (869-022-00020-9) 30.00 

1500-1899  (869-022-00021-7) 30.00 

1900-1939 (869-022-00022-5) 15.00 

1940-1949  (869-022-00023-3) 30.00 

1950-1999  ...(869-022-00024-1) 35.00 

2000-£nd (869-022-00025-0) 14.00 


8  (869-022-00026-8) 

9  Parts: 

1-199  ..._., (869-O22-0O027-«) 

20O-£nd  (869-022-00028-4) 

10  Parts: 

0-50  (869-022-00029-2) 

5M99 (869-022-00030-6)  , 

200-399 (869-022-00031-4)  , 

400-499 (869-022-00032-2)  . 

500-End  (869-022-00033-1)  . 


29.00 
23.00 

29.00 
22.00 
15.00 
21.00 
37.00 

14.00 


11  .-. (869-022-00034-9)  .. 

12  Parts: 

1-199  (869-022-00035-7) 12.00 


200-219 (869-022-00036-5) 

220-299 (869-019-00037-2) 

300^99 (869-022-00038-1) 

500-599 , (869-022-00039-0) 

600-£nd (869-022-00040-3) 

13 (869-022-00041-1) 


16.00 
26.00 
22.00 
20.00 
32.00 

30.00 


Revision  Date 

Jan.  1,  1994 

'Jan.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1.  1994 


Jon.  1, 
Jon.  1, 
*Jan.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1. 
Jon,  1. 
Jon.  1, 
Jon.  1, 
Jan.  1, 
Jon.  1, 
Jan.  1, 
Jon.  1, 
Jan.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 


1994 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 


22.00   Jon.  1.  1994 


Jon.  1,  1994 
Jon.  1,  1994 

Jan.  1,  1994 
Jon.  1,  1994 
*Jan.  1,  1993 
Jon.  1,  1994 
Jon.  I,  1994 

Jon.  1,  1994 


Jan.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1993 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 


Title 


Stock  Number 


Price       Revision  Date 


32  00 
26.00 
13.00 
23.00 
16.00 


14  Parts: 

1-59  ....: (869-022-00042-0)  . 

60-139 -....  (869-022-00043-8)  . 

140-199 (869-022-00044-6)  . 

200-1199  (869-022-00045-4)  . 

1200-fnd (869-022-00046-2)  . 

15  Parts: 

0-299  (869-022-00047-1) 15.00 

300-799 (869-022-00048-4) 26.00 

800-End  (869-022-00049-7) 23.00 

16  Parts: 

0-149  (869-022-00050-1) 6.50 

150-999 (869-022-00051-9) 18.00 

1000-End (869-022-00052-7) 25.00 

17  Parts: 

1-199  (869-019-00054-2)  .. 

200-239 (869-019-00055-1)  .. 

240-£nd  (869-019-00056-9)  .. 

18  Parts: 

1-149  (869-019-00057-7)  .. 

150-279 (869-022-00058-6)  .. 

280-399 (869-019-00059-3) 15.00 

400-£nd  (669-022-00060-8) 11.00 

19  Parts: 

1-199  (869-019-00061-5) 35.00 

200-£nd  (869-022-00062-4) 12.00 

20  Parts: 

1-399  (869-022-00063-2)  .. 

400-499 (869-019-00064-0)  .. 

•500-End  (869-022-00065-9)  .. 


18.00 
23.00 
30.00 

16.00 
19.00 


20.00 
31.00 
31.00 

21  Parts: 

1-99  (869-0 19-00066-«) 15.00 

100-169 (869-019-00067-4) 21.00 

170-199 (869-019-00068-2) 20.00 

200-299 (869-022-00069-1) 7.00 

300-499 (869-019-00070-4) 34  00 

500-599 (869-019-00071-2) 21  00 

600-799 (869-019-00072-1) 8.00 

800-1299  (869-019-00073-9) 22.00 

1300-End (869-022-00074-8) 13.00 

22  Parts: 

1-299  (869-019-00075-5)  .. 

300-End  (869-022-00076-4)  .. 

23  (869-019-00077-1)  .. 

24  Parts: 

0-199  (869-019-00078-0)  .. 

200-499 (869-019-00079-8)  .. 

•500-699  (869-022-00080-a  .. 

700-1699  (869-019-00081-0)  .. 

1700-End (869-019-00082-8)  .. 


30.00 
23.00 

21.00 


38.00 
36.00 
20.00 
39.00 
15.00 


Jon.  1.  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jan.  1,  1994 
Jan.  1.  1994 

Jon.  1.  1994 
Jon.  1.  1994 
Jon.  1.  1994 

Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 

Apr.  1.  1993 
June  1,  1993 
June  1,  1993 

Apr.  1.  1993 
Apr.  1.  1994 
Aor  1.  1993 
Apt.  1.  1994 

Apr  1.  1993 
Apr.  1.  1994 

Apt.  1,  1994 
Apr.  1,  1993 
Apt.  1.  1994 

Apt.  1,  1993 
Apr  1,  1993 
Apr.  1,  1993 


Apt.  1, 
Apt.  1. 


1994 
1993 


Apt.  1.  1993 
Apt.  1,  1993 
Apt.  1.  1993 


Apt.  1, 

Apt.  1, 
Apr.  1. 

Apt.  1. 


1994 

1993 
1994 

1993 


Apr.  1,  1993 
Apr.  1,  1993 


Apt.  1, 
Apt.  1. 
Apr.  1. 


1994 
1993 
1993 


1993 
1993 
1?93 


25 (869-019-00083-6) 31.00  Apt.  1,  1993 

26  Parts: 

§§1.0-1-1.60  (869-019-00084-4) 21.00  Apr.  1.  1993 

§§  1.61-1.169 (869-019-00085-2) 37.00  Apr.  1,  1993 

§§1.170-1.300 (869-019-00086-1) 23.00  Apr.  1.  1993 

§§1.301-1.400 (869-019-00087-9) 21.00  Apr.  1.  1993 

§§1.401-1.440 (869-019-00088-7) 31.00  Apr.  1. 

§§1.441-1.500  (869-019-00089-5)  23.00  Apt.  1. 

§§1.501-1.640 (869-0 19-0009O-9) 20.00  Apt.  1 

§§1.641-1.850 (869-019-00091-7) 24.00  Apt   11993 

§§1.851-1.907  (869-0 19-O0G92-5) 27.00  Apt.  1    1993 

§§1.908-1.1000 (869-019-00093-3) 26.00  Apt.  1    1993 

§§1.1001-1.1400  (869-019-00094-1) 22.00  Apt.  1,  1993 

§§1.1401-£nd  (869-0 19-O0095-0) 31.00  Apr.  1,  1993 

2-29 (86W)  19-00096-8) 23.00  Apt.  1,  1993 

30-39  (869-019-00097-6) 18.00  Apt  1.  1993 

40-49  (869-019-00098-4) 13.00  Apr.  1.  1993 

50-299 (869-019-00099-2) 13.00  Apt.  1.  1993 

300-499 (869-017-00100-0) 23.00  Apt.  1    1993 

500-599 „ (869-022-00101-9) 6.00  «  Apr.  1    1990 


IV 


Tttte 
60(Hncl  .. 

27  Parts: 
V-J99  „.... 
200-€nd  .. 

28  Parts: 

1-42 

43-end  .... 


29  Parts: 

0-99 :... 

100-499  

500-899  

900-1899  

1900-1910  (§§1901. 

1910.999)  

1910  (§§1910.1000  I 

end)  „ 

19n-19?5  

1926 ..: 

1927-€nd 

30  Parts: 

1-199  

200-699  

700-€rxl  

31  Parts: 

0-199  

200-£nd  

32  Parts: 

1-39,  Vol.  I 

1-39.  VoJ.  II 

1-39.  Vol.  HI 

1-190  

191-399  

400-629  

630-699  

700-799  

aOO-€nd  

33  Parts: 

1-124  

125-199  

200-€nd  

34  Parts: 

1-299  

300-399  

400-£nd  


35 


36  Parts: 

1-199  

200-£nd  . 


37 


38  Parts: 

0-17  

18-End  .... 

39  


40  Parts: 

1-51    

52  

53-59  

60  

61-80  

81-85  

86-99  

H»-149  ... 
150-189  .... 
190-259  .... 
260-299  .... 
300-399  .... 
400-424  .... 
425-699.... 
700-789  .... 
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Stock  Number 


Price 


to 


.(869-019-00102-*) 8.00 

.  (869-019-0010>4) 37.00 

.  (869-022-00104-3)  ......  13.00 

.<869-O19-00105-l) 27.00 

.(869-019-00106-9)  21.00 

(869-019-00107-7)......  21.00 

.  (869-019-00108-5) 9.50 

.(869-019-00109-3) 36.00 

(869-019-00110-7) 17.00 


Revision  Date 
Apr.  1.  1993 

Apr.  1.  1993 
Apr.  1.  1994 

July  1,  1993 
July  1,  1993 

July  1.  1993 
July  1,  1993 
July  1,  1993 
July  1.  1993 


(869-019-001 1 1-5) 31.00        July  1.  1993 


.(869-019-001 12-3)  .„...  21.00 

(669-019-00113-1) 22.00 

.  (669-019-001 14-0) 33.00 

.(869-019-00115-8) 36.00 

(869-019-00116-6) 27.00 

(669-019-00117-4) 20.00 

.  (669-019-001 18-2) 27.00 

(869-019-00119-1) 18.00 

.  (869-019-00120-4) 29.00 


July  1.  1993 

July  1,  1993 

July  1,  1993 

July  1.  1993 

July  1,  1993 
July  1,  1993 
July  1.  1993 


July  1, 
July  1, 


1993 
1993 


15.00 

19.00 

18.00 

..(869-019-00121-2) 30.00 

..(869-019-00122-1) 36.00 

.  (869-019-00123^) 26.00 

(869-019-00124-7) 14.00 

.(869-019-00125-5) 21.00 

.  (869-019-00126-3)  ......  22.00 

(869-019-00127-1) 20.00 

.  (869-O19-O0128-0) 25.00 

.(869-019-00129-8) 24.00 

.(869-019-00130-1) 27.00 

(86^)19-00131-0) 20.00 

.(869-019-00132^8) 37  00 

.(869-019-00133-6) 1200 

.(869-0 19-00 134-4) 16.00 

(869-019-00135-2) 35.00 


1964 
1984 
1984 
1993 
1993 


'July  1 
'July  1 
'July  1 

July  1 

July  1 

July  1,  1993 
*July  1,  1991 

Jufy^.  1993 

July  1,  1993 

July  1,  1993 
July  1.  1993 
July  1.  1993 

July  1.  1993 
July  1,  1993 
July  1.  1993 

July  1.  1993 

July  1,  1993 
July  1.  1993 


(869-019-OOliSI) 20.00        July  1.1993 


,.(869-019-00)37-9) 3100  July  1   1993 

,.(869-019-00138-7) 30.00  July  1.  1993 

.(869-019-00139-5) 17.00  July  I.  1993 

.(869-019-00140-9) 39.00  July  1.  1993 

(869-019-00141-7) 37.00  July  1    1993 

.(369-019-00142-5) 11.00  July  1    1993 

.(869-019-00143-3)  35O0  July  1,  1993 

.(869-019-00144-1) 29.00  July  1.  1993 

.  (869-019-0014W)) 21O0  July  1.  1993 

.(869-019-00146-8) 39.00  July  1,  1993 

.(869-019-00147-6) 36.00  July  1.  1993 

.(869^)19-00146-4) 24.00  July  1.  1993 

.(869-019-00149-2) I7O0  July  1    1993 

.(869^)19-00150-6) 39,00  July  1.  1993 

,  (869-0 19-00 15  M) 18.00  July  1,  1993 

(86^)19-00152-2) 27O0  July  1,  1993 

(869-019-00153-1)  ......  28,00  July  1,  1993 

(869-019^)0154-9) 26,00  July  1,  1993 


Title 


Stock  Numtier 


Price 

26,00 


790-€n(j  (869-019-00155-7)  , 

41  Chapters: 

1.  1-1  to  1-10 ....„ J3.00 

1,  1-11  to  Appendix.  2  (2  Reserved) _... 13.00 

^ V 14.00 

8  - --•  - : 4^ 

' = '■ 13.00 

10-17  „ 9^ 

18.  Vol  I,  Ports  1-5  ._ _ .-  \ZJOO 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  III.  Ports  20-52 13  oo 

19-100 :::::  noo 

1-100  (869-019-00156-5) 10.00 

101 (86W)19-001S7-3) 30«) 

102-200 „ (869-019-00158-1) 1 1.00 

201-£fXJ „....  (869-019-00159-0) 12.00 

42  Parts: 

1-399  (869-0 19-00 160-3) .. 

400-429 (869-019-00161-1)  .. 

430-End  : (869-019-00162-0)  .. 


43  Parts: 

1-999 (669-019^)0163-8) 

1000-3999  (869-019-00164-4) 

4000-£nd (869-019-00165-4) 

^  (869-019-00166-2) 


24.00 
25J)0 
36.00 

23.00 
32.00 
14.00 

27.00 

45  Parts:  - 

1-199  (869-019-00167-1) 22.00 

200-499 : (669-019-00166-9) 15.00 

500-1199 „. (869-019-00169-7)  „....  3000 

1200-End (869-019-001 70-1) 22.00 

46  Parts: 

1-40  (869-019-00171-9) 18.00 

41-69  „ (869-019-00172-7) 1600 

«>-89  _..™ _ (869-019-00173-5) 8.50 

90-139 „ (869-019-00174-3) 15.00 

140-155  .., (869-019-0017S-1) 12X10 

15*-165 — (869-019-00176-0) 1700 

16*-199 (869-019-00177-6) 17.00 

200-499 (869-01 9-00 178-«)  „....  2DJXi 

500-End  .._ (869-019-00179-4) 15.00 

47  Parts: 

0-19 (869-019-00180-8) 24,00 

20-39  (869-019-00181-6) 24,00 

40-69 (869-019-00182-4) 14.00 

70-79  „ (869-019-00183-2) 23.00 

80-£nd (869-019-00184-1) 26.00 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185-9) 3600 

1  (Ports  52-99)  (869-019-00186-7) 23O0 

2  (Ports  201-251) (869-019-00187-5) 16O0 

2  (Ports  252-299) (869-019-00188-3) 12  00 

>6 (869-019-00189-1) 23,00 

7-14 (669-019-00190-5) 31,00 

1^28  (869-019-00191-3) 31,00 

2^nd  (869-019-00192-1) 17,00 

49  Parts: 

1-99  ., (669-019-00193-0) 23  00 

'00-177 (869-019-00194-8) 30.00 

178-199 (669-01 9-00 19&-6) 20.00 

200-399 (669-019-00196-4)  ...„.  27  00 

400-999 (869-019-00197-2) '  33.00 

1000-1199  (869-019-00198-1) 18i30 

1200-End (869-019-00199-9)  .. 

50  Parts: 

1-199  (869-019-00200-6)  .. 

200-599 (869-019-00201-4) 

600-End  _....  (869-019-00202-2) 


CW  Index  and  Rrxlings 

Aids (869-022-0005>-5) 


22.00 

2000 
21,00 
22,00 


Revision  Date 

-July  1,  1993 

iJoty  1,  1964 
3  July  t,  1984 
JJuly  1,  1984 
^Juty  I.  1984 
iJuly  1.  1964 
iJuly  I,  1984 
JJuly  J,  1984 
iJuly  1.  1964 
3July  1.  1964 
^Juty  1.  1984 
^July  1.  1984 
July  1,  1993 
July  1.  1993 
*July  1,  1991 
July  1,  1993 

Oct.  1.  1993 
Ocl.  1,  1993 
Oct.  1,  1993 

•  Oct  1,  1993 
Oct.  1.  1993 
Ocl.  I.  1993 

Oct.  1,  1993 

Oct.  I.  1993 
Ocl.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  I,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Ocl.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Ocl.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
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Federal  claims  colle<:tion,  34578-34580 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  and  Indian  housing — 
HOPE  for  elderly  independence  program.  34746-34754 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Interior  Department 
See  Land  Management  Bureau 
See  National  Park  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group.  34647- 
34648 

Meetings: 
Exxon  Valdez  Oil  Spill  Public  Advi.sory  Group,  34648 

International  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  34595 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Burlington  Northern  Railroad  Co.,  34651 


Justice  Department 

See  Drug  Enforcement  Administration 
See  Prisons  Bureau 

Labor  Department 

See  Employment  and  Training  Administrat 
See  Occupational  Safety  and  Health  Admir 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska,  34582 
NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Arkansas,  34648-34649 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

National  Council  on  Disability 

NOTICES 

Meetings;  Sunshine  Act,  34705 

National  Foundation  on  the  Arts  and  the  h 

NOTICES 

Meetings: 
Challenge/Advancement  Advisory  Panel, 
Dance  Advisory  Panel,  34656-34657 
Humanities  National  Council,  34657 

National  Highway  Traffic  Safety  Administn 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations, 

National  Institutes  of  Health 

NOTICES 

Committees;  establishment,  renewal,  termin 
National  Center  for  Human  Genome  Reses 
Counselors  Board,  34639 
Meetings: 
National  Cancer  Institute,  34639-34640 
National  Institute  on  Deaftiess  and  Other  ( 

Disorders,  34640 
Research  Grants  Division  Behavioral  and  1 
Special  Emphasis  Panel,  34640-3464: 

National  Oceanic  and  Atmospheric  Admini 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundfis 
Gulf  of  Mexico  shrimp,  34582-34583 

NOTICES 

Permits; 
Marine  mammals,  34595-34596 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  34650-34651 

Navy  Department 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or 
exclusive: 
Martin  Marietta  Corp.  et  al.,  34596-34597 
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Justice  Department 

See  Drug  Enforcement  Administration 
See  Prisons  Bureau 

Labor  Department 

See  Employment  and  Training  Administration 
See  Occupational  Safety  ancd  Health  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska,  34582 
NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Arkansas,  34648-34649 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

National  Council  on  Disability 

NOTICES 

Meetings;  Sunshine  Act,  34705 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Challenge/Advancement  Advisory  Panel,  34656,  34657 
Dance  Advisory  Panel,  34656-34657 
Humanities  National  Council,  34657 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  34703-34704 

National  Institutes  of  Health 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Center  for  Human  Genome  Research,  Scientific 
Counselors  Board,  34639 
Meetings: 
National  Cancer  Institute,  34639-34640 
National  Institute  on  Deaftiess  and  Other  Communication 

Disorders,  34640 
Research  Grants  Division  Behavioral  and  Neurosciences 
Special  Emphasis  Panel,  34640-34641 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundfish,  34583 
Gulf  of  Mexico  shrimp,  34582-34583 

NOTICES 

Permits: 
Marine  mammals,  34595-34596 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  34650-34651 

Navy  Department 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Martin  Marietta  Corp.  et  al.,  34596-34597 


Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  34705 

Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  34657-34676 
Petitions;  Director's  decisions: 

Florida  Power  &  Light  Co.,  34677-34678 
Applications,  bearings,  determinations,  etc.: 

Mignotte,  Stephen,  34676-34677 
■    Virginia  Electric  &  Power  Co.,  34678 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards: 
Personal  protective  equipment  for  general  industry^ 
34580-34581 
PROPOSED  RULES 

Shipyard  employment  safety  and  health  standards: 
Personal  protective  equipment,  34586-34589 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Smoking/no  smoking  areas,  34742-34743 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Resources  and  Services  Administration 
Health  Resources  Development  Bureau,  34641 

Research  and  Special  Programs  Administration 

NOTICES 
Meetings: 
International  standards  on  transport  of  dangerous  goods 
34704 

Resolution  Trust  Corporation 

NOTICES 

Coastal  Barrier  Improvement  Act;  property  availability: 
Pecos.  NM,  34701 

Securities  and  Exchange  Commission 

NOTICES 

Self- regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  34701-34702 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Cincinnati  Stock  Exchange,  Inc.,  34702 
Applications,  hearings,  determinations,  etc.: 

Designatronics  Inc.,  34702-34703 

Social  Security  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Federal  old-age,  survivors,  and  disability  insurance; 
research  grants,  34641-34647 

Soil  Conservation  Service 

NOTtCES 

Environmental  statements;  availability,  etc.: 
West  Fork  Bayou  L'Ours  Watershed  Supplement  No.  2, 
LA,  34594-34595 
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Rules  and  Regulation 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rrwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  tx)oks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutritiort  Service 
7  CFR  Parts  272,  275,  and  283 
[Amdt  No.  348] 

Food  Stamp  Program:  Hunger 
Prevention  Act  of  1988  and  Mickey 
Leiand  Childhood  Hunger  Relief  Act; 
Rules  of  Practice;  Administrative  Law 
Judges 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  establishes  the 
rules  of  practice  governing  the 
administrative  review  process  for  State 
agencies  challenging  food  stamp  quality 
control  (QC)  claims  and  is  intended  to 
speed  the  resolution  of  the  QC  claims. 
This  action  is  necessary  to  implement 
program  administrative  review 
requirements  mandated  by  the  Hunger 
Prevention  Act  of  1988  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Mickey  Leiand  Childhood  Hunger 
Rehef  Act). 

DATES:  1.  Effective  Date:  This  rule  is 
effective  August  5,  1994. 

2.  Implementation  Date:  This  rule 
must  be  implemented  for  all  QC  billing 
actions  beginning  with  fiscal  year  1986. 
FOR  FURTHER  INFORMATION  CONTACT:' John 
Knaus,  Chief,  Quality  Control  Branch, 
Program  Accountability  Division,  Food 
Stamp  Program,  Food  and  Nutrition 
Service,  USDA.  3101  Park  Center  Drive, 
room  907,  Alexandria,  Virginia  22302, 
(703) 305-2474. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 


T 
wit 
Reg 
601 
Adi 
Ser 
not 
on  { 
enti 
age] 
that 
Foo 
clai 
qua 
by  t 
time 
wel: 


Rules  and  Regulations 


34553 


Federal  Register 

Vol.  59,  No.  128 

Wednesday,  July  6,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMErfT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  272,  275,  and  283 
[Amdt  No.  348] 

Food  Stamp  Program:  Hunger 
Prevention  Act  of  1988  and  Mickey 
Leiand  Childhood  Hunger  Relief  Act; 
Rules  of  Practice;  Administrative  Law 
Judges 

AGENCY:  Food  anrl  Nutrition  Ser\'ice. 
USD  A. 

ACTION:  Final  rule. 


SUMMARY:  This  final  nile  establishes  the 
niles  of  practice  governing  the 
administrative  review  process  for  State 
agencies  challenging  food  stamp  quality 
control  (QC)  claims  and  is  intended  to 
speed  the  resolution  of  the  QC  claims. 
This  action  is  necessary  to  implement 
program  administrative  review 
requirements  mandated  by  the  Hunger 
Prevention  Act  of  1988  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Mickey  Leiand  Childhood  Hunger 
RehefAct). 

DATES:  1 .  Effective  Date:  This  rule  is 
effective  August  5,  1994. 

2.  Implementation  Date:  This  rule 
must  be  implemented  for  all  QC  billing 
actions  beginning  with  fiscal  year  1986. 
FOR  FURTHER  INFORMATION  CONTACT:' John 
Knaus,  Chief,  Quality  Control  Branch, 
Program  Accountability  Division,  Food 
Stamp  Program,  Food  and  Nutrition 
Service,  USDA.  3101  Park  Center  Drive, 
room  907,  Alexandria,  Virginia  22302, 
(703) 305-2474. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 


Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  7  CFR  part  3015, 
subpart  V  and  related  Notice  (48  FR 
29115),  the  Food  Stamp  Program  is 
excluded  fi-om  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
Stale  and  local  officials. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
.  implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  "Effective 
Date"  section  of  this  preamble.  Prior  to 
any  judicial  challenge  to  the  provisions 
of  this  rule  or  the  application  of  its 
provisions,  all  applicable  administrative 
procedures  must  be  exhausted.  In  the 
Food  Stamp  Program  the  administrative 
procedures  are  as  follows:  (1)  For 
program  benefit  recipients — Stale 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2020(e)(10)  and  7 
CFR  273.15;  (2)  for  State  agencies- 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  276.7  (for  rules  related  to  non-QC 
habilities)  or  part  283  (for  rules  related 
to  QC  liabilities);  (3)  for  program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Regulatory  Flexibility  Act 

This  action  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  William  E.  Ludwig. 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Only  State  and  local  welfare 
agencies  will  be  affected  to  the  extent 
that  they  are  involved  with  appeals  of 
Food  Stamp  Program  quality  control 
claims.  The  procedures  taappeal 
quality  control  claims  are  being  changed 
by  this  rule  to  streamline  and  reduce  the 
time  and  resources  State  and  local 
welfare  agencies  previously  devoted  to 


such  appeals.  Potential  and  current 
participants  in  the  Food  Stamp  Program 
will  not  be  affected. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
recordkeeping  and  reporting 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  chapter  35)  and  falls  within 
the  exceptions  to  coverage. 

Background 

On  January  19.  1993,  the  Department 
issued  a  Notice  of  Proposed  Rulemaking 
(NFRM)  at  58  FR  5188  to  implement 
section  603  of  the  Hunger  Prevention 
Act  of  1988  (HPA)  (Pub.  L.  100-435). 
The  HPA  amended  the  Food  Stamp  Act 
of  1977,  as  amended  (the  Act)  (7  U.S.C. 
2011-2032)  regarding  the  Food  Stamp 
Program's  administrative  review  process 
for  QC  claims  (7  U.S.C.  2023(a)).  A  total 
of  eight  comment  letters  were  received 
on  the  proposed  rule.  One  commenter 
subsequently  advised  the  Department 
that  it  considered  its  comment  letter  to 
be  inappropriate  to  the  subject  of  the 
NPRM  and  withdrew  its  letter.  The 
following  analysis  is  based  on  the 
remaining  seven  comment  letters. 
Since  issuance  of  the  proposed 
regulations  on  January  19,  1993, 
Congress  has  enacted  Chapter  3,  Title 
XIII  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L.  103- 
66  (Mickey  Leiand  Childhood  Hunger 
Relief  Act)  (Leiand  Act)  to  further 
streamline  the  appeals  process  for  QC 
claims  established  under  section  16(c) 
of  the  Act,  7  U.S.C.  2025(c).  Section 
13951  of  the  Leiand  Act  amended  ' 
sections  13(a)(1),  14(a)  and  16(c)  of  the 
Act  to:  (1)  Provide  that  State  agencies 
will  be  assessed  interest  on  outstanding 
QC  liabilities  if  the  administrative 
appeals  process  takes  more  than  one 
year  to  resolve  these  claims;  (2)  to 
establish  timeframes  for  the 
administrative  review  process  and  (3)  to 
provide  that  an  administrative  law  judge 
(ALJ)  shall  consider  a  State  agency's 
contention  of  good  cause  when 
considering  whether  to  waive  all  or  part 
of  a  State  agency's  QC  liability. 

A  full  explanation  of  the  rationale  of 
the  proposed  rule  is  contained  in  its 
preamble.  It  is  suggested  that  intere.s1ed 
parties  refer  to  that  preamble  for 
additional  background  information  (58 
FR  5188).  Following  is  a  detailed 
discussion  on  the  comments  received  on 
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revised  §  283.22(fl  to  incorporate  this 
provision. 

The  Department  also  notes  that 
section  13951(c)(4)  of  the  Leland  Act 
authorizes  the  ALJ  to  extend  the 
deadlines  for  filing  of  the  appeal 
petition,  answer,  rebuttal  and  initial 
decision  for  cause  showm. 

The  Department  has  considered  the 
comment  concerning  the  service  of  the 
notice  of  appeal  and  has  revised  this 
section  to  clarify  that  it  is  not  FNS' 
intention  to  require  the  State  agency  to 
file  the  notice  of  appeal  by  certified  mail 
or  personal  service.  As  discussed  in  the 
preamble  to  the  NPJUvI.  the  State  agency 
will  have  10  days  from  receipt  of  the  bill 
for  collection  to  file  a  notice  of  appeal 
with  the  Hearing  Clerk.  Section 
283.22(b)  of  the  NPRM  provides  that  the 
notice  of  appeal  is  considered  to  be  filed 
on  the  date  that  it  is  postmarked  or,  if 
hand  delivered,  the  date  it  is  received 
by  the  Hearing  Clerk.  FNS  will  continue 
its  policy  of  issuing  the  bill  for 
collection  either  by  certified  mail  or 
personal  service.  Once  the  State  agency 
receives  the  bill  for  collection,  it  will 
have  10  calendar  days  to  file  its  notice 
of  appeal,  unless  an  extension  is 
requested  prior  to  the  expiration  of  the 
10-day  filing  deadline. 

Exhaustion  of  Administrative 
remedies:  The  Department  has  added 
new  §§  283.4(b)  and  283.25(b)  to  clarif>- 
that  the  State  agency  must  appeal  the 
bill  for  collection  to  the  ALJ  in  order  to 
exhaust  available  administrative 
remedies  as  a  prerequisite  to  seeking 
judicial  review.  While  the  Department 
believes  it  is  clear  that  Congress 
intended  section  14(a)  of  the  Act  to 
require  the  State  agency  to  exhaust  an 
administrative  appeal  before  the  ALJ 
before  seeking  judicial  review,  the  rule 
has  been  clarified  to  specifically  require 
such  exhaustion.  Thus,  the  decision  of 
the  ALJ  is  final  for  purposes  of  judicial 
review.  However,  as  discussed  in  the 
preamble  regarding  §  283.17(c)(3),  either 
party  to  the  appeal  may,  at  its  option, 
seek  reconsideration  of  ALJ  decision  or 
review  by  the  Judicial  Officer. 
Accordingly.  §§  283.4  (b)-(c)  of  the 
NPRM  have  been  renumbered  as 
§§  283.4  (c)-(d)  and  §§  283.25  (b)-(h)  of 
the  NPRM  have  been  renumbered 
§§  283.25  (c)-{i). 

Content  of  the  notice:  In  §  283.4(c)  of 
the  NPRM.  the  Department  proposed  the 
information  which  an  acceptable  notice 
of  appeal  must  contain  and  that  failure 
to  file  an  acceptable  notice  of  appeal 
would  result  in  a  dismissal  of  the  notice 
by  the  ALJ  and  a  waiver  of  the 
opportunity  for  further  review  unless 
the  State  agency  pursues 
reconsideration  by  the  ALJ  or  review  by 
the  Judicial  Officer. 


Comment:  The  Department  received 
one  conunent  on  this  provision.  The 
commenter  indicated  that  there  were  no 
provisions  for  a  State  to  remedy  a 
technical  defect  or  omission  in  a  notice 
of  appeal. 

Response:  The  Department  has 
considered  the  comment  concerning  the 
technical  defect  or  omission  from  the 
notice  of  appeal,  and  has  determined 
that  adoption  of  this  suggestion  is 
unnecessary  since  the  NPIUVI  contains 
provisions  for  a  State  to  remedy  a 
technical  defect  or  omission  in  a  notice 
of  appeal.  As  discussed  in  §  283.4(c)(2) 
of  the  NPRM.  if  the  ALJ  dismisses  the 
notice  of  appeal  because  the  State 
agency  fails  to  file  an  adequate  notice, 
the  State  agency  may  remedy  the  defect 
and  either  request  reconsideration  by 
the  ALJ  or  review  by  the  Judicial  Officer 
in  accordance  with  §§  283.17(d)  and 
283.20  of  the  NPRM.  These  provisions 
would  not  apply  for  failure  to  fil^  a 
timely  notice  of  appeal  or  request  for 
extensions  of  time  to  file.  This  section 
has  been  renumbered  in  the  final 
rulemaking  as  §  283.4(d). 

Good  Cause;  In  §  283.4(d)  of  the 
NPRM,  the  Department  proposed  that 
the  Secretary's  determination 
concerning  good  cause  be  final  and  not 
subject  to  an  appeal  to  the  ALJ. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The    " 
commenter  objected  to  the  fact  that 
FNS'  good  cause  determinations  will 
not  be  subject  to  the  appeal  process. 

Response:  Section  13931(c)(4)  of  the 
Leland  Act  deleted  the  provision  of     - 
section  603  of  the  HPA  which  provided 
that  the  Secretary  retained  the  authority 
to  waive  some  or  all  of  a  State's  QC 
claim  where  the  Secretary  determined 
that  the  State  agency  had  good  cause.for 
failure  to  meet  its  error  rate  goal  and 
that  the  decision  of  the  Secretary  was 
not  subject  to  review  by  the  ALJ.  The 
Leland  Act  requires  that  the  ALJ,  in 
considering  a  State  agency's  appeal  of. 
QC  Uability  consider  all  grounds  for 
denying  the  claim,  in  whole  or  in  part, 
including  tlie  contention  of  a  State 
agency  that  the  claim  should  be  waived, 
in  whole  or  in  part,  for  good  cause.  The 
Department  intends  to  publish  a 
proposed  rulemaking  addressing  the 
good  cause  criteria,  as  defined  in  the 
Leland  Act.  The  regulation  will  be  used 
by  the  Secretary  and/or  the  Secretary's 
designee  to  assess,  evaluate  and  respond 
to  claims  by  the  State  for  a  good  cause 
waiver  of  Uability  in  conjunction  with 
the  appeals  process.  The  Department 
has  deleted-§  283.4(d)  of  the  NPRM. 
Additionally.  §  283.5(a)  of  the  NPRM 
has  been  amended  to  rellect  Leland  Act 
changes  to  good  cause. 
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Receipt  of  notice  of  appeal  and 
assigiunent  of  docket  number:  In 
§  283.4(e)(iii)  of  the  NPRM.  the  ' 
Department  proposed  that  the  Hearing 
Clerk  would  acknowledge  timely  receipt 
of  the  notice  of  appeal  and  advise  the 
State  agency  that  the  appeal  petition 
must  be  filed  within  30  days  of  service 
of  the  Hearing  Clerk's  letter. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The 
commenter  indicated  that  the  30-day 
deadline  for  filing  the  appeal  petition  is 
too  burdensome  for  States  and  that  a  60- 
day  deadline  would  be  more 
appropriate.  The  commenter  believed 
that  the  extended  time  period  would 
enable  States  to  obtain  necessary  legal 
support  and  to  better  develop 
appropriate  arguments  in  support  of  the 
appeal  petition. 

Response:  The  Department  has 
revised  the  deadline  for  filing  the  appeal 
petition  from  30  days  to  60  days.. 
Section  13951(c)(4)  of  the  Leland  Act 
requires  that  the  State  agency  submit 
evidence  in  support  of  the  appeal  not 
later  than  60  days  after  receiving  a 
notice  of  the  claim  and  provides  tliat  the 
ALJ  shall  extend  the  60-day  deadline  for 
cause  shown.  As  previously  discussed, 
§  283.22(f)  of  this  final  rule  requires  the 
State  agency  to  file  a  written  request  for 
the  extension  prior  to  the  due  date  for 
the  submission  with  a  showing  of  cause 
for  the  extension.  This  provision  is  in 
keeping  with  the  legislative  intent  of  the 
HPA  that  the  appeals  process  be 
streamlined  and  the  appeal  procedures 
be  as  expeditious  as  possible. 

Stay  of  Collection:  In  §  283.4(f)  of  the 
NPRM,  the  Department  proposed  that  a 
timely  notice  of  appeal  would 
automatically  stay  collection  action  on 
the  QC  claim.  However,  interest  would 
continue  to  accrue  on  the  outstanding 
claim. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The  - 
commenter  noted  that  since  the  NPRM 
would  allow  the  Department  to  seek    -' 
review  by  the  Judicial  Officer,  the  final 
determination  of  the  ALJ  may  be 
delayed  beyond  the  two  year  period 
during  which  interest  on  a  QC  claim 
would  not  accrue.  The  commenter 
suggested  that  in  order  to  avoid  the 
imposition  of  interest  due  to  a  delay  that 
the  State  agency  did  not  seek,  the 
accrual  of  interest  should  be  tolled 
(suspended)  during  the  review  by  the 
Judicial  Officer. 

Response:  The  Department  has 
considered  this  comment  but  cannot 
adopt  this  suggestion.  Section 
13951(a)(2)  of  the  Leland  Act  provides 
that  interest  on  the  unpaid  claim  would 
accrue  either  from  a  date  that  is  one  year 
after  the  date  the  bill  is  received  or  the 
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Receipt  of  notice  of  appeal  and 
assignment  of  docket  number:  In 
§  283.4(e)(iii)  of  the  NPRM.  the 
Department  proposed  that  the  Hearing 
Clerk  would  acknowledge  timely  receipt 
of  the  notice  of  appeal  and  advise  the 
State  agency  that  the  appeal  petition 
must  be  filed  within  30  days  of  service 
of  the  Hearing  Clerk's  letter. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The 
commenter  indicated  that  the  30-day 
deadline  for  filing  the  appeal  petition  is 
too  burdensome  for  States  and  that  a  60- 
day  deadline  would  be  more 
appropriate.  The  commenter  beUeved 
that  the  extended  time  period  would 
enable  States  to  obtain  necessary  legal 
support  and  to  better  develop 
appropriate  arguments  in  support  of  the 
appeal  petition. 

nesponse:  The  Department  has 
revised  the  deadline  for  filing  the  appeal 
petition  from  30  days  to  60  days.. 
Section  13951(c)(4)  of  the  Leland  Act 
requires  that  the  State  agency  submit 
evidence  in  support  of  the  appeal  not 
later  than  60  days  after  receiving  a 
notice  of  the  claim  and  provides  that  the 
'  ALJ  shall  extend  the  60-day  deadline  for 
cause  shown.  As  previously  discussed, 
§  283.22(f)  of  this  final  rule  requires  the 
State  agency  to  file  a  written  request  for 
the  extension  prior  to  the  due  date  for 
the  submission  with  a  showing  of  cause 
for  the  extension.  This  provision  is  in 
keeping  with  the  legislative  intent  of  the 
HPA  that  the  appeals  process  be 
streamlined  and  the  appeal  procedures 
be  as  expeditious  as  possible. 

Stay  of  Collection:  In  §  283.4(0  of  the 
NPRM,  the  Department  proposed  that  a 
timely  notice  of  appeal  would 
automatically  stay  collection  action  on 
the  QC  claim.  However,  interest  would 
continue  to  accrue  on  the  outstanding 
claim. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The  - 
commenter  noted  that  since  the  NPRM 
would  allow  the  Department  to  seek     ' 
review  by  the  Judicial  Officer,  the  final 
determination  of  the  ALJ  may  be 
delayed  beyond  the  two  year  period 
during  which  interest  on  a  QC  claim 
would  not  accrue.  The  commenter 
suggested  that  in  order  to  avoid  the 
imposition  of  interest  due  to  a  delay  that 
the  State  agency  did  not  seek,  the 
accrual  of  interest  should  be  tolled 
(suspended)  during  the  review  by  the 
Judicial  Officer. 

Response:  The  Department  has 
considered  this  comment  but  cannot 
adopt  this  suggestion.  Section 
13951(a)(2)  of  the  Leland  Act  provides 
that  interest  on  the  unpaid  claim  would 
accrue  either  from  a  date  that  is  one  year 
after  the  date  the  bill  is  received  or  the 


date  of  the  decision  on  the 
administrative  appeal,  whichever  is 
earlier.  The  Leland  Act  does  not  allow 
a  suspension  of  interest  beyond  the  one- 
year  period,  regardless  of  the  reason  for 
the  delay  in  a  final  administrative 
decision. 

Content  of  the  Appeal  Petition:  In 
§  283.4(g)(3)  of  the  NPRM,  the 
Department  proposed  that  the  State 
agency  must  request  an  oral  hearing  and 
that  failure  to  request  that  hearing 
would  result  in  the  forfeiture  of  the 
opportunity  for  an  oral  hearing.  The  QC 
claim  would  then  be  decided  using  the 
procedures  established  under  subpart  C. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The 
commenter  suggested  that  rather  than 
making  an  oral  hearing  an  option  for  the 
State  agency,  the  Department  should 
make  this  a  standard  element  in  the 
process  which  the  State  must  request  be 
omitted  if  the  State  wishes  an  appeal  to 
be  decided  without  oral  hearing.  The 
commenter  argued  that  this  change 
would  avoid  any  misunderstanding  on 
the  part  of  the  State  agency  or  the 
Department  as  to  whether  the  State 
intended  to  request  an  oral  hearing. 

Response:  The  Department  has 
considered  this  comment  and  has 
decided  not  to  adopt  the  suggestion. 
Section  603  of  the  HPA  provides  that 
determinations  regarding  a  QC  claim 
shall  be  made  on  the  record  after  an 
opportunity  for  an  agency  hearing.  In 
addition,  section  13951(c)(4)  of  the 
Leland  Act  requires  that,  on  the  request 
of  the  Secretary  or  the  State  agency,  the 
ALJ  shall  hold-an  evidentiary  hearing. 
The  Department  is  retaining  the 
provisions  of  the  NPRM  which  require    • 
that  the  State  agency  notify  the  Hearing 
Clerk  in  its  appeal  petition  if  the  State 
agency  desires  an  oral  hearing.  The 
Department  wishes  to  emphasize  that  a 
State  agency  that  waives  an  oral  hearing 
would  not  generally  be  permitted  to 
later  request  that  an  oral  hearing  be 
conducted.  The  Department  will  amend 
§  283.4(g)(3)  to  cross-reference 
§  283.15(a)  to  clarify  those 
circumstances  under  which  it  would  be 
possible  for  a  State  agency  to  receive  an 
oral  hearing  if  it  had  not  initially 
requested  the  oral  hearing  in  its  appeal 
petition.  In  addition,  the  Department 
has  added  §  283. 4(i)  to  provide  that  if  no 
hearing  had  been  requested,  the  appeal 
would  proceed  in  accordance  with  the 
procedures  set  forth  under  subpart  C 
(Summary  Procedure  for  Appeals  of  QC 
Claims  of  Less  than  $50,000).  In  the 
event  that  the  appeal  is  pursued  under 
subpart  C,  procedures  exist  under 
§  283.26(a)  to  provide  the  State  agency 
with  an  opportunity  to  request  an  oral 
hearing  if  the  State  agency  does  not 


believe  that  the  summary  procedure  is 
adequate  for  handling  the  appeal  and 
that  an  oral  hearing  is  necessar}'. 

Section  283.6:  Answer 

This  section  of  the  NPRM  contains  the 
procedures  that  FNS  is  to  follow  in 
responding  to  the  State  agency's  appeal 
petition. 

Filling  and  service:  In  §  2B3.6(a)  of  the 
NPRM,  the  Department  proposed  that 
FNS  would  be  allowed  30  days  fi-om  the 
date  of  service  of  the  State  agency's 
appeal  petition  to  file  its  answer  to  that 
petition. 

Comment:  The  Department  received 
one  comment  recommending  that  FNS 
be  given  60  days  in  which  to  file  an 
answer  to  the  State  agency's  appeal 
-  petition.  The  commenter  also  agreed 
with  the  provision  that  failure  to  file  a 
timely  answer  would  be  considered,  for 
purposes  of  the  appeal,  an  admission  of 
the  State  agency's  allegations. 

Response:  The  Department  has 
revised  the  deadline  for  FNS  to  file  an 
answer  to  the  State  agency's  appeal 
petition  from  30  days  to  60  days. 
Section  13951(c)(4)  of  the  Leland  Act 
requires  that  not  later  than  60  days  after 
a  State  agency  submits  evidence  in 
support  of  the  appeal,  the  Secretary 
shall  submit  responsive  evidence  to  the 
ALJ  and  provides  that  the  ALJ  shall 
extend  the  60-day  deadline  for  cause 
shown.  As  previously  discussed, 
§  283.22(0  of  the  final  rule  requires  the 
Secretary  to  file  a  written  request  for  the 
extension  prior  to  the  due  date  for  the 
submission  with  a  showing  of  cause  for 
the  request. 

Section  283.8:  Amendment  of  Appeal  or 
Answer 

This  section  of  the  NPRM  contains  the 
provision  allowing  either  party  to 
amend  the  appeal  or  answer  at  any  time 
prior  to  the  other  party  filing  a  motion 
for  a  hearing. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The 
commenter  noted  that  the  preamble  and 
the  regulations  do  not  contain  a  timeline 
in  which  the  motion  for  a  hearing  is  to 
be  filed.  The  commenter  suggested  that 
it  would  be  difficult  to  conclude  that 
both  parties  would  be  knowledgeable  if 
a  motion  for  a  hearing  was  filed  with  the 
appeal  petition  or  the  answer  to  the 
appeal  petition. 

Response:  The  Department  is  revising 
this  provision  to  incorporate  section 
13951(c)(4)  of  the  Leland  Act  which 
requires  the  State  agency  to  submit 
rebuttal  evidence  to  the  ALJ,  to  the 
extent  such  evidence  exists,  not  later 
than  30  days  after  the  Secretary  submits 
responsive  evidence.  The  Department  is 
retaining  the  provision  in  the  NPRM 
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which  allows  either  barty  to  amend  the 
appeal  or  answer  at  any  time  prior  to  the 
other  party  filing  a  raotion  for  a  hearing. 
An  amendment  follcM'ing  such  a  motion 
would  require  approyal  by  the  ALJ. 

The  Department  wjishes  to  clarify  that 
the  motion  for  a  heating  would  not  be 
filed  with  the  appeal  or  the  answer  to 
the  appeal.  Rather,  a$  discussed  in 
§  283.15(b),  a  motiori  for  a  hearing  is 
filed  by  either  party  ifter  the  completion 
of  all  scheduled  prehearing  actions 
(such  as  discovery)  tpat  were  agreed 
upon  during  the  prehearing  conference, 
scheduling  conference  or  as  otherwise 
established  by  the  ALJ.  The  filing  of  a 
motion  for  a  hearing  advises  the  ALJ 
and  the  other  partiesto  the  appeal  that 
the  party  has  completed  all  prehearing 
activities  and  is  read  r  to  proceed  with 
the  hearing.  Because  the  timing  for  the 
filing  of  the  motion  f  )r  a  hearing  is 
dependent  upon  the  :ompletion  of  all 
previously  agreed  upon  prehearing 
activities,  it  is  not  po^ibla  to  provide  an 
absolute  timeline  as  lo  when  a  motion 
for  a  hearing  would  b e  filed. 

Section  283.10:  Cons  int  Decision 

This  section  of  the  ^PRM  contains  the 
provision  allowing  tli  e  parties  to  the 
appeal  to  mutually  a(  ree  to  end  the 
appeal  process  prior  o  the  ALJ  issuing 
an  initial  decision.  Tl  le  consent  decision 
would  not  be  subject  to  review  by  the 
Judicial  Officer  or  by  the  Federal  Court. 

Comment:  The  Dep  artment  received 
one  comment  on  this  provision.  The 
commenter  suggested  that  this  section 
be  modified  to  state  c  early  that  the 
parties  may  enter  intc  a  stipulation  as  to 
facts  and  that  this  wo  ild  not  preclude 
further  review  of  the  egal  issues.  The 
commenter  was  cona  rned  that  legal 
issues  would  not  be  c  insidored  if  the 
underlying  basis  for  t  le  legal  issues 
were  facts  which  wer  (  not  in  dispute. 

Response:  The  Depi  irtment  has 
considered  this  comrr  ent  and  has 
decided  not  to  adopt  1 1  since  the 
concerns  of  the  comm  enter  are 
addressed  in  §  283. 1 1  the  pre-hearing 
conference  (and  simil  >rly  in  §  283.29 — 
scheduling  conferenai).  As  provided  for 
in  §  283.11(c),  one  pu  pose  of  the  ALJ 
conducting  a  preheari  [ig  conference  is  to 
allow  the  parties  to  co  nsider  the 
possibility  of  obtainin  %  stipulations  as 
to  facts  in  order  to  exj  edite  and  aid  in 
the  disposition  of  the  ippeal.  The 
Department  wishes  to  clarify  that  the 
purpose  of  the  consen ;  decree  is  to 
allow  the  parties  to  mutually  agree  to 
conclude  the  appeal  process  prior  to  the 
ALJ  issuing  an  initial  decision  on  the 
merits  of  the  appeal.  Ii  is  similar  to 
settlement  of  a  civil  ac  tion  in  court.  The 
consent  decree  is  not  j  ubject  to  further 
review  by  the  Judicial  Officer  or  the 


IMI 


Federal  court.  The  appeals  process 
contains  prehearing  procedures  to  allow 
the  parties  to  enter  into  a  stipulation  as 
to  facts  which  would  not  preclude 
further  review  of  the  legal  issues. 
Furthermore,  the  Department  believes 
that  stipulations  as  to  facts  may  be 
appropriate  at  any  point  to  further 
expedite  the  appeal. 

Section  283. 1 1:  Prehearing  Conference 
and  Procedure     | 

This  section  of  the  NPRM  contains  the 
procedures  for  and  the  requirements  of 
the  prehearing  conference. 

Reporting:  In  §283. 11(d)  of  the 
NPRM,  the  Department  proposed  that 
the  prehearing  conference  would  not  be 
stenographically  reported  unless 
ordered  by  the  ALJ. 

Co/n/nenf:  The  Department  received 
one  comment  on  this  proposal.  The 
commenter  noted  that  given  the 
multiplicity  of  issues  to  be  addressed  at 
the  prehearing  conference,  any  party 
should  be  entitled  to  obtain  a 
stenographic  transcript  of  a  prehearing 
conference  at  its  own  expense. 

Response:  The  Department  has 
considered  this  comment  and  has 
revised  §  283.11(d)  to  clarify  that  any 
party  may  petition  the  ALJ  to  allow  for 
a  stenographic  transcript  of  a  prehearing 
conference  at  the  petitioner's  own 
expense.  A  copy  of  the  prehearing 
transcript  must  be  made  available  to  the 
ALJ  and  the  other  parties  to  the  appeal 
at  no  cost  to  the  other  parties.  In 
response  to  this  comment,  the 
Department  has  also  revised  §  283.15(o) 
to  clarify  that  the  cost  of  preparing  the 
hearing  transcript  and  providing  one 
copy  of  the  transcript  to  the  ALJ  and  the 
other  parties  to  the  appeal  shall  be 
borne  by  the  party  requesting  the 
hearing.  The  Department  further  notes 
that  where  these  costs  are  incurred  by 
the  State,  such  costs  are  eligible  for 
reimbursement  in  accordance  with  part 
277  of  the  Food  Stamp  Program 
regulations. 

Section  283.12:  Discovery 

This  section  of  the  NPRM  contains  the 
procedures  which  the  parties  to  the  QC 
appeal  are  to  follow  in  pursuing 
discovery.  The  ALJ  would  establish  the 
scope  of  and  schedule  for  the 
completion  of  discover^'. 

Comment:  The  Department  rot-eived 
one  comment  concerning  the 
organization  of  §  283.12.  The 
commenter  noted  that  this  section  was 
confusing  and  that  organizational 
changes  would  clarify  and  simplify  this 
provision. 

Response:  The  Department  has 
considered  this  comment  and  has 
adopted  this  suggestion.  The 


Department  has  made  the  following 

changes  fi-om  the  NPRM:  §  283.12(b)(5) 

(Supplementation  of  response)  has  been 

renumbered  as  §  283.12(c);  a  new 

§  283. 12(d)  (Frequency  and  use  of 

discovery)  has  been  created  and 

§§  263. 12(b)(3)(ii)  and  283.12(b)(3)(iv) 

have  been  moved  to  this  new 

subsection;  a  new  §283. 12(e)  (Protective 

Orders)  has  been  created  and 

§§  283.12(b)(3)(iii)  and  283. 12(b)(8)  have 

been  moved  to  this  new  subsection; 

§283. 12^7/ (Failure  to  respond  to 

discoverv)  has  been  renumbered  as 

§  283.12(f):  a  new  §  283.12(g)  (Decision 

of  the  ALJ)  has  been  created  and 

§§  283. 1 2(b)(3)  (vii)  and  (\iii)  have  been 

moved  to  this  subsection:  a  new 

§  283.12(h)  (Failure  to  comply  with  an 

order)  has  been  created  and 

§§  283. 1 2(b)(7)  (i)  and  (ii)  have  been 

moved  to  this  new  subsection; 

§  263.12(b)(4)  (Postponements  or  delays) 

has  been  renumbered  as  §  283.1 2(i).  In 

addition.  §  283.12(b)(6)  (Inclusion  in  the 

record)  has  been  moved  to  §283.15(i) 

and  §  238.12(b)(9)  (Exchange  of  witness 

and  rebuttar witness  lists,  statements 

and  exhibits)  has  been  moved  to 

3283.15(d). 

Depositions:  In  §  283.12(a)  of  the 
NPRM,  the  Department  proposed  that 
the  ALJ  could  order  the  taking  of 
depositions  in  order  to  elicit  testimony 
which  otherwise  might  not  be  available 
at  the  time  of  the  hearing. 

Comments:  The  Department  received 
five  comments  on  this  provision.  All  of 
the  commenters  objected  to  restricting 
the  use  of  depositions  to  those  instances 
in  which  testimony  might  not  otherwise 
be  available.  One  commenter  argued 
that  the  States'  right  to  due  process  at  • 
the  administrative  appeal  level  was  in 
jeopardy.  Another  commenter  noted 
that  by  categorically  prohibiting  the  use 
of  depositions  other  than  to  pnsrrve 
testimony,  FNS  has  seriously 
compromised  the  States'  ability  to 
challenge  error-rate  penalty  claims.  This 
commenter  also  argued  that  by 
preventing  the  ALJ  from  using  discovery 
depositions  as  one  tool  of  litigation 
management.  FNS  has  compromised  the 
ALJ's  ability  to  preside  over  the  taking 
of  evidence. 

-  Response:  The  Department  has 
considered  these  comments  but  has  not 
adopted  them!  It  is  the  Department's 
position  that  the  use  of  depositions 
should  be  restricted  to  those  instances 
in  which  the  witness  may  be 
unavailable  to  testify  at  the  hearing.  The 
Department  believes  that  the  discovery 
procedures  provided  in  the  NPRM  for 
interrogatories,  admissions,  request  for 
production  of  documents,  and 
depositions,  as  well  as  the  prehearing 
a)nference.  provide  adequate  discovery- 


tools  for  the  parties  to  prepare  for  the 
oral  hearing  or  to  submit  cross  motions 
for  summary  judgment  pursuant  to 
§283.30. 

In  addition,  the  Department  believes 

that  permitting  discovery  depositions 

would  result  in  substantial  costs  and 

delay  in  the  appeals  process.  The  i 

Department  recognizes  that  a  significant 

god  of  the  amendments  to  the  Act  by  i 

section  603  of  the  HPA  was  to  create  a  1 

more  efficient  appeals  process.  The  I 

House  Report  states  that  an  objective  of  i 

section  603  of  the  HPA  was  to  j 

"streamlined  the  appeals  process  of  the  ' 

quality  control  system.  *   •  *"H.R.  "^  i 

Rep.  No.  828,  100th  Cong..  2d  Sess.  32  j 

(1988).  Further.  Representative  Panetta  j 

stated  during  debate  of  the  HPA.  "(a)  c 

third  set  of  changes  aims  to  speed  the 

resolution  of  financial  claims  against  t 

State  agencies  for  excessive  error  by  c 

streamlining  the  appeals  process  and  | 

providing  for  the  payment  of  interest"  j 

134  Cong.  Rec.  20.982  (1988).  c 

Representative  Emerson  reiterated  this  i 

same  intention.  134  Cong.  Rec.  20.984  c 

(1988).  The  Department  believes  that  c 

restricting  the  use  of  depositions  to  E 

those  instances  in  which  the  witness  h 

may  be  unavailable  to  testify  at  the  1 

hearing  is  in  keeping  with  the  stated  a 

intent  of  Congress.  d 

Interrogatories  and  Admissions:  In  s 

§§  283.12(b)(1)  and  (2)  of  the  NPRM,  p 

the  Department  proposed  that  the  c 

parties  be  limited  to  fifteen  a: 

interrogatories  and  admissions, 

including  subparts,  unless  additional  a 

questions  were  authorized  by  the  ALJ.  is 

Com/nenfs;  The  Department  received  aj 

five  comments  on  these  provisions.  All  tc 

of  the  commenters  objected  to  limiting  F( 

the  number  of  interrogatories  and 

admissions.  One  commenter  noted  that  c( 

given  the  ALJ's  authority  to  limit  fe 

discovery,  it  would  be  more  efficient  not  ar 

to  impose  an  arbitrary  limit  on  the  Di 

number  of  interrogatories  and  ar 

admissions.  The  commenter  argued  that  ar 

the  responding  party  could  request  a  re 

protective  order  from  the  ALJ  if  it  felt  pt 

that  the  requests  were  burdensome.  m 

Response:  The  Department  has  re 

considered  these  comments  and  has 

revised  §§  283.12(b)  (1)  and  (2)  to  permit  § : 

twenty-five  interrogatories  and  Oe 

admissions,  including  subparts,  unless  olj 

additional  questions  are  authorized  by  wc 

the  ALJ.  The  Department  continues  to  pe 

believe  that  a  limit  on  the  number  of  iss 

interrogatories  and  admissions  available  Inl 

vdthout  approval  by  the  ALJ  is  ( 

reasonable  given  the  authority  of  the  on 

ALJ  to  authorize  an  increase  in  that  coi 

number.  The  Department  disagrees  that  pn 

it  should  be  the  responsibility  of  the  po 

responding  party  to  pursue  a  protective  pei 

order  if  the  scope  of  the  discovery  is  un 
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tools  for  the  parties  to  prepare  for  the 
oral  hearing  or  to  submit  cross  motions 
for  summary  judgment  pursuant  to 
§283.30. 

In  addition,  the  Department  believes 
that  permitting  discovery  depositions 
would  result  in  substantial  costs  and 
delay  in  the  appeals  process.  The 
Department  recognizes  that  a  significant 
god  of  the  amendments  to  the  Act  by 
section  603  of  the  HPA  was  to  create  a 
more  efficient  appeals  process.  The 
House  Report  states  that  an  objective  of 
section  603  of  the  HPA  was  to 
"streamlined  the  appeals  process  of  the 
quality  control  system.  *  *  *"H.R. 
Rep.  No.  828.  100th  Cong..  2d  Sess.  32 
(1988).  Further,  Representative  Panetta 
stated  during  debate  of  the  HPA,  "(a) 
third  set  of  changes  aims  to  speed  the 
resolution  of  financial  claims  against 
State  agencies  for  excessive  error  by 
streamlining  the  appears  process  and 
providing  for  the  pajTnent  of  interest." 
134  Cong.  Rec.  20.982  (1988). 
Representative  Emerson  reiterated  this 
same  intention.  134  Cong.  Rec.  20,984 
(1988).  The  Department  believes  that 
restricting  the  use  of  depositions  to 
those  instances  in  which  the  witness 
may  be  unavailable  to  testify  at  the 
hearing  is  in  keeping  with  the  stated 
intent  of  Congress. 

Interrogatories  and  Admissions:  In 
§§  283.12(b)  (1)  and  (2)  of  the  NPRM. 
the  Department  proposed  that  the 
parties  be  limited  to  fifteen 
interrogatories  and  admissions, 
including  subparts,  unless  additional 
questions  were  authorized  by  the  ALJ. 

Co/n/nenfs;  The  Department  received 
five  comments  on  these  provisions.  All 
of  the  commenters  objected  to  Umiting 
the  number  of  interrogatories  and 
admissions.  One  commenter  noted  that 
given  the  ALJ's  authority  to  limit 
discovery,  it  would  be  more  efficient  not 
to  impose  an  arbitrary  limit  on  the 
number  of  interrogatories  and 
admissions.  The  commenter  argued  that 
the  responding  party  could  request  a 
protective  order  from  the  ALJ  if  it  felt 
that  the  requests  were  burdensome. 

Response:  The  Department  has 
considered  these  comments  and  has 
revised  §§  283.12(b)  (1)  and  (2)  to  permit 
twenty-five  interrogatories  and 
admissions,  including  subparts,  unless 
additional  questions  are  authorized  by 
the  ALJ.  The  Department  continues  to 
believe  that  a  limit  on  the  number  of 
interrogatories  and  admissions  available 
without  approval  by  the  ALJ  is 
reasonable  given  the  authority  of  the 
ALJ  to  authorize  an  increase  in  that 
number.  The  Department  disagrees  that 
it  should  be  the  responsibility  of  the 
responding  i>arty  to  pursue  a  protective 
order  if  the  scope  of  the  discovery  is 


burdensome.  Rather,  it  is  reasonable  to 
place  the  responsibiUty  on  the 
requesting  party  to  justify  why  the  ALJ 
should  authorize  an  increase  in  the 
number  of  interrogatories  and 
admissions.  This  limit  is  also  consistent 
with  congressional  intent  to  streamline 
the  appeals  process. 

Production  of  Documents:  In 
§  283.12(b)(3)  of  the  NPRM,  the 
Department  proposed  that  any  party  to 
the  appeal  may  serve  a  request  for  the 
production  of  documents  that  are  in  the 
possession  or  control  of  another  party. 
The  Department  also  proposed  that  the 
requested  documents  would  be 
provided  upon  payment  of  fees  for 
search  and  duplication  of  the 
documents. 

Comment:  The  Department  received 
two  comments  on  this  provision.  One 
commenter  noted  that  while  the 
preamble  to  the  NPRM  contained  a 
provision  requiring  that  the  requested 
documents  be  relevant  to  the  issues 
under  appeal,  the  regulatory  language 
did  not  contain  that  requirement.  The 
commenter  suggested  that  the 
Department  adopt  the  standard  set  forth 
in  the  Federal  Rules  of  Civil  Procedure. 
The  second  commenter  opposed  the 
assessment  of  fees  for  the  production  of 
dociunents.  The  commenter  noted  that 
since  only  governmental  agencies  are 
participating  in  the  review  of  the  QC 
claim,  the  Department  ought  to  forgo  the 
assessment  of  fees. 

Response:  The  Department  has 
considered  the  comment  concerning  the 
issue  of  the  relevancy  of  the  documents 
and  has  decided  to  revise  §  283.12(b)(3) 
to  be  consistent  with  Rule  26(b)(1)  of  the 
Federal  Rules  of  Civil  Procedure. 

The  Department  has  considered  the 
comment  concerning  the  assessment  of 
fees  for  the  production  of  documents 
and  has  decided  not  to  adopt  it.  The 
Department  believes  that  it  is  consistent 
and  equitable  that  the  costs  of  the  search 
and  duplication  of  documents  under  a 
request  for  production  be  borne  by  the 
party  making  the  request.  State  agencies 
may  submit  such  costs  for 
reimbursement  under  7  CFR  part  277. 

Postponements  or  delays:  In 
§  283.12(b)(4)  of  the  NPRM.  the 
Department  proposed  that  the  hearing  or 
oilier  proceedings  of  the  appeal  process 
would  not  be  postponed  or  delayed 
pending  a  response  to  or  resolution  of 
issues  pertaining  to  a  Freedom  of 
Information  Act  (FOL\)  request. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The 
commenter  strongly  disagreed  with  the 
proposal  that  no  delays  or 
postponements  of  theQC  appeal  occur 
pending  receipt  of  documents  requested 
under  FOIA.  The  commenter  argued 


that  documents  requested  under  FOIA 
may  be  crucial  to  the  resolution  of  the 
appeal  and  suggested  that  either  a 
timeline  should  be  imposed  for 
furnishing  documents  requested  under 
the  FOL\  or  delays/ postponements 
should  be  accepted  as  part  of  the 
process. 

Response:  The  Department  has 
considered  this  comment  but  has 
decided  not  to  adopt  it.  The  Department 
has  established  procedures  for  the 
production  of  documents  which  would 
negate  the  need  for  a  party  to  the  appeal 
to  pursue  document  production  under 
the  provisions  of  FOIA.  As  provided  for 
in  §  283.12(b)(3)  of  the  NPRM.  the 
parties  to  the  appeal  are  afforded  the 
opportunity  under  the  discovery  process 
to  request  all  documents  relevant  to  the 
issues  under  appeal  or  which  would 
reasonably  lead  to  the  discovery  of  such 
documents.  In  addition,  the  ALJ  will 
establish  the  deadline  by  which  all 
discovery  activities  must  be  completed. 
While  the  Department  must  process  the 
FOIA  and  provide  all  responsive 
nonprivileged  documents,  it  is 
inappropriate  to  delay  or  postpone  the 
QC  appeal  pending  action  on  the  FOIA 
request.  This  also  furthers  congressional 
intent  to  streamline  the  appeals  process. 
This  section  has  been  renumbered  in  the 
final  rulemaking  as  §  283.12(i). 

Witnesses  and  Exhibits:  In 
§283.12(b)(9)(ii)  of  the  NPRM.  the 
Department  proposed  that  a  witness 
whose  name  did  not  appear  on  the  list 
of  witnesses  would  not  be  permitted  to 
testify  at  the  hearing.  In  addition, 
exhibits  which  were  not  provided  to  the 
opposing  party  15  days  prior  to  the 
hearing  would  not  be  admitted  into 
evidence  at  the  hearing  absent  a 
showing  of  cause. 

Comment:  The  Department  received 
two  comments  on  this  provision.  The 
commenters  argued  that  there  n.av  be 
situations  where  a  witness  identiiied  on 
an  exchanged  list  is  unavailable  to 
testify  at  the  hearing.  However,  the 
party  may  have  a  substitute  witness  not 
identified  on  the  exchanged  list  who  is 
available  to  testify.  The  party  should  be 
permitted  to  amend  the  list  iipon  a 
showing  of  cause. 

One  commenter  noted  that  there  are 
circumstances  where  it  is  imnecessary 
to  exchange  documents  during  the 
prehearing  process  because  those 
documents  are  already  in  the  possession 
of  each  party  through  their  normal 
course  of  business.  The  commenter 
argued  that  under  this  circumstance  the 
regulation  should  require  that  the 
parties  need  only  identify  documents  in 
the  possession  of  the  opposing  party 
and  notice  an  intention  to  introduce 
them  at  the  hearing. 
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Response:  The  Department  has 
considered  the  comnpent  concerning 
witnesses  and  has  revised  the 
regulations  to  clarify  that  it  is  the  intent 
of  the  Department  th  it  in  those 
situations  where  a  p(  ity  shows  cause  as 
to  the  reason  a  witness's  name  did  not 
appear  on  the  witness  list,  upon  motion 
and  approval  by  the  \L],  that  witness 
will  hie  permitted  to  i  estify  at  the 
hearing.  The  Departr  lent  also  wishes  to 
clarify  that  if  this  situation  arises,  the 
other  parties  to  the  a  )peal  may  request 
a  delay  in  the  hearin; ;  to  allow  for  an 
opportunity  to  prepa  e  for  this 
previously  unidentif  ed  witness. 

The  Department  hi  s  considered  the 
comment  concerning  the  exchange  of 
documents  and  has  c  etermined  that 
adoption  of  this  sugg  jstion  is 
unnecessary  since  §  J  83.11(a)(3)  of  the 
NPRM  provides  the  { arties  with  the 
option  of  either  fumi  shing  copies  or  a 
list  of  documents  tha  the  party 
anticipates  relying  uj  on  at  the  hearing. 
Since  exhibits  are  no  necessarily 
previously  existing  d  jcuments  which 
are  in  the  possession  of  the  other  party, 
the  Department  is  ret  Lining  the 
provision  concerning  the  exchange  of 
exhibits.  This  section  of  the  NPRM  has 
been  moved  in  the  fii  al  rulemaking  to 
§  283.15(d). 

Section  283.15:  Proce  dure  for  Hearing 


MPRM  contains  the 
the  scheduling 


This  section  of  the 
procedures  related  to 
and  conducting  of  he  irings  before  the 
ALJ. 

Comment:  The  Depbrtment  received 
one  comment  concen  ling  the 
organization  of  this  s<  ction.  The 
commenter  suggested! 
§§  283.12(b)(6)  (Inclu  lion  in  the  record) 
and  (9)  (Exchange  of  vitness  and 
rebuttal  witness  lists,  statements  and 
exhibits)  relate  to  the  hearing 
proced'x-^as,  these  twc  subsections 
should  be  moved  to  §283.15. 

Response:  The  Dep  irtment  has 
considered  this  comn  ent  and  has 
adopted  this  suggesti(  m.  The 
Department  has  made  the  following 
changes  from  the  NPF  M:  §  283.12(b)(9) 
has  been  moved  and  i  enumbered  as 
§  283.15(d)  and  §283, 15(b)(6)  has  been 
moved  and  renumber  id  as  §  283.15(i). 
The  remaining  sectioi  is  of  283.1 5  have 
been  reniunbered,  as  i  lecessary. 

Time  and  Place:  In  §  283.15(b)  of  the 
NPRM,  the  Departmei  it  proposed  that 
the  ALJ  shall  scheduli  >.  a  hearing  upon 
receipt  of  a  motion  by  any  party  setting 
forth  the  issue  and  sta  ting  that  the 
matter  is  ready  for  a  hearing. 

Comment:  The  Dep.  irtment  received 
one  comment  on  this  jrovision.  The 
commenter  indicated  hat  this  provision 
could  be  interpreted  e  s  allowing  the  ALJ 


to  deny  a  party's  request  for  a  hearing. 
The  commenter  suggested  that  this 
section  be  revised  to  clarify  that  this 
section  pertains  only  to  the  scheduling 
of  a  hearing.  The  commenter  also  noted 
that  this  section  suggests  that  a  hearing 
is  permitted  only  if  material  facts  are 
disputed  and  suggested  that  this  section 
should  be  revised  to  permit  the  ALJ  to 
hear  oral  arguments  on  legal  issues  even 
if  there  are  no  material  facts  in  dispute. 

Response:  Section  13951(c)(4)  of  the 
Leland  Act  requires  that  the  ALJ  decide 
the  appeal  within  60  days  after  receipt 
of  rebuttal  evidence  by  the  State  agency, 
or,  if  no  rebuttal  evidence  is  submitted, 
within  90  days  after  the  State  submits 
the  notice  of  appeal  and  evidence  in 
support  of  the  appeal.  Given  these 
statutory  deadlines,  the  ALJ  shall 
establish  at  the  prehearing  conference 
the  dates  by  which  the  parties  must 
complete  prehearing  activities.  The 
parties  would,  following  completion  of 
such  activities,  file  a  motion  stating  that 
they  are  ready  for  hearing.  The  Leland 
Act  authorizes  the  ALJ  to  extend  certain 
statutory  deadlines  for  cause  shown. 
The  Department  anticipates  that  the  ALJ 
may  extend  procedural  deadlines  for 
cause  shown  to  accommodate  the 
completion  of  prehearing  and 
posthearing  activities  as  is  shown  to  be 
necessary.  As  previously  discussed. 
§  283.22(0  of  the  final  rule  requires  the 
parties  to  file  a  written  request  for  an 
extension  prior  to  the  due  date  with  a 
showing  of  cause  for  the  extension 
requested. 

The  Department  has  considered  the 
comment  concerning  the  motion  for  a 
hearing  and  has  determined  that  a 
revision  to  this  provision  is 
unnecessary,  other  than  to  eliminate  the 
requirement  to  set  forth  the  issues 
within  the  motion.  The  Department 
believes  that  the  issues  will  be 
adequately  framed  by  the  prehearing 
procedures.  Upon  filing  for  a  motion  for 
hearing,  an  oral  hearing  will  be 
scheduled  within  the  statutory  time 
frames  provided  by  the  Leland  Act, 
unless  an  extension  has  been  requested 
and  granted  by  the  ALJ  or  the  ALJ  has 
extended  the  time  frames  sua  sponte. 

The  Department  has  considered  the 
comment  concerning  the  ALJ 
conducting  an  oral  hearing  on  the  legal 
issues  when  there  are  no  material  facts 
in  dispute.  The  Department  has  not 
adopted  this  suggestion.  The 
Department  wishes  to  clarify  that  the 
purpose  of  the  oral  hearing  is  to  present 
the  facts  which  are  in  dispute.  If  it  is 
determined  or  agreed  at  prehearing  or 
otherwise  that  there  are  no  material 
facts  in  dispute,  then  the  appropriate 
course  of  action  would  be  to  pursue 
resolution  of  the  remaining  legal  issues 


utilizing  the  procedures  established 
under  subpart  C — Simimary  Procedure 
for  Appeals  of  QC  Claims  of  Less  than 
$50,000.  These  legal  issues  should  be 
the  basis  for  cross  motions  for  summary 
judgment.  In  view  of  the  comment 
received,  the  Dep)artment  has  revised 
§  283.31(d)  to  allow  the  ALJ  to  request 
oral  argument,  if  necessary,  in  those 
instances  when  a  stipulation  of  all 
material  facts  has  been  entered  by  the 
parties  to  the  appeal. 

Time  and  Place:  In  §  283.15(b)  of  the 
NPRM,  the  Department  proposed  that 
the  hearing  before  the  ALJ  shall  be  held 
at  the  Department  of  Agriculture. 
Washington.  DC.  ..  - 

Comment:  The  Department  received 
two  comments  on  this  provision.  Both 
commenters  objected  to  the  hearings 
being  held  exclusively  in  Washington, 
DC  and  suggested  that  the  ALJ  should 
determine  the  location  of  the  hearing 
taking  into  account  the  convenience  of 
the  parties  and  their  witnesses. 

Response:  The  Department  has 
considered  this  comment  and  has 
revised  §  283.15(b)  to  permit  the  ALJ  to 
hold  the  hearing  at  a  location  more 
convenient  to  the  parties  and  their 
witnesses  upon  a  showing  of  unusual  or 
extraordinary  circumstances.  The 
Department  has  determined  that 
budgetary  constraints  will  not  be 
considered  an  unusual  or  extraordinary 
circumstance  since  these  costs  are 
eligible  for  reimbursement,  in  part,  in 
accordance  with  part  277  of  the  Food 
Stamp  Program  regulations.  The 
Department  believes  that  requiring  a 
showing  of  unusual  or  extraordinary 
circumstances  takes  into  consideration 
such  burdens  of  the  parties  while  also 
preserving  the  efficiency  of  the  appeals 
process. 

Order  of  appearance:  In  §  283.15(f)  of 
the  NPRM,  the  Department  proposed 
that  FNS  would  have  the  burden  of 
proving,  by  a  preponderance  of  the 
evidence,  the  QC  claim  against  the  State 
and  that  the  State  agency  would  have 
the  burden  of  proving,  by  a 
preponderance  of  the  evidence,  the  facts 
upon  which  it  bases  its  appeal. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The 
commenter  argued  that  contrary  to  the 
intent  of  Congress,  the  proposed  rule 
shifted  the  burden  of  proof  to  the  States. 
The  commenter  suggested  that  this 
section  be  modified  to  require  that  FNS, 
and  not  the  States,  bear  the  burden  of. 
proving  its  error-rate  penalty  olaim 
against  the  State.  This  burden  of  proof 
would  be  required  for  all  factual  matters 
put  in  issue. 

Response:  The  Department  has 
considered  this  comment  and  has 


determined  that  a  revision  to  this 
provision  is  unnecessary. 

The  Department,  however,  wishes  to 
reiterate  that  it  has  the  ultimate  burden 
of  persuasion,  by  a  prepjonderance  of  the  " 
evidence,  of  the  QC  error  rate  claim 
against  the  State  throughout  the  appeals 
process.  Nothing  in  the  NPRM  or  this 
final  rule  changes  that  burden. 
However,  if  the  Department  makes  a 
prima  facia  case,  the  burden  of  going 
forward  with  the  evidence  upon  which 
the  State  bases  its  appeal  shifts  to  the 
State  agency.  The  State  must  prove  any 
evidence  offered  to  meet  this  burden  of 
going  forward  by  a  preponderance.  It  is 
well  settled  that  a  fact  can  never  be 
proven  by  something  less  than  a 
preponderance  of  the  evidence.  This  i 

section  has  been  renumbered  in  the 
final  rulemaking  as  §  283. 15(gJ.  '   i 

Objections:  In  §  283.15(h)  of  the 

NPRM.  the  Department  proposed  that  at 

the  hearing  any  party  may  object  to  a 

ruling  by  the  ALJ  and  that  any  objection      ] 

not  made  to  the  ALJ  could  not  be  raised      I 

if  there  were  a  subsequent  review  by  the     i 

Judicial  Officer.  i 

Comment:  The  Department  received        < 

one  comment  on  this  provision.  The  t 

commenter  noted  that  there  appeared  to      ( 

be  some  confusion  of  intent  between  the 

preambleand  the  regulatory  language.        c 

The  commenter  questioned  if  it  was  the      t 

intent  of  the  Department  to  limit  t 

materials  presented  to  the  Judicial  t 

Officer.  a 

,    flesponse.The  Department  has  c 

considered  this  comment  and  wishes  to      a 

clarify  that  the  review  by  the  Judicial 

Officer  shall  be  based  on  decisions  r 

rendered  by  the  ALJ.  The  ALJ  must  have     v 

been  provided  the  opportunity  to  render    e 

a  decision  on  an  issue  before  that  issue       n 

can  be  appealed  to  the  Judicial  Officer.        9 

If  a  party  to  the  appeal  fails  to  raise  an        n 

objection  to  the  ALJ.  that  objection  s 

cannot  be  raised  with  the  Judicial  h 

Officer  since  the  ALJ  had  not  rendered        U 

a  decision  on  that  objection.  This  A 

section  has  been  renumbered  in  the  tl 

final  rulemaking  as  §  283. 15(j).  t< 

Official  Records  or  documents:  In  p 

§  283.15(j)  of  the  NPRM,  the  Department     v\ 

proposed  that  official  government  e: 

records  or  documents  could  be  admitted 

into  evidence  without  the  production  of     ol 

the  person  who  prepared  the  document,     th 

The  party  could  either  submit  the  pi 

officially  published  document  or  a  fii 

certified  copy  of  the  document.  The  uj 

Department's  Office  of  General  Counsel 

would  prepare  the  certification  for  FNS      oi 

and  other  Departmental  records.  cc 

Comment:  The  Department  received        th 

one  comment  on  this  provision.  The  ju 

commenter  noted  that  this  procedure  sh 

was  too  cumbersome  since  it  apparently     St 

would  require  that  States  go  to  the  Ju 
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determined  that  a  revision  to  this 
provision  is  unnecessary. 

The  Department,  however,  wishes  to 
reiterate  that  it  has  the  ultimate  burden 
of  persuasion,  by  a  preponderance  of  the 
evidence,  of  the  QC  error  rate  claim 
against  the  State  throughout  the  appeals 
process.  Nothing  in  the  NPRM  or  this 
final  rule  changes  that  burden. 
However,  if  the  Department  makes  a 
prima  facia  case,  the  burden  of  going 
forward  with  the  evidence  upon  which 
the  State  bases  its  appeal  shifts  to  the 
State  agency.  The  State  must  prove  any 
evidence  offered  to  meet  this  burden  of 
going  forward  by  a  preponderance.  It  is 
well  settled  that  a  fact  can  never  be 
proven  by  something  less  than  a 
preponderance  of  the  evidence.  This 
section  has  been  renumbered  in  the 
final  rulemaking  as  §  283.15(g). 

Objections;  In  §  283.15(h)  of  the 
NPRM,  the  Department  proposed  that  at 
the  hearing  any  party  may  object  to  a 
ruling  by  the  ALJ  and  that  any  objection 
not  made  to  the  AL]  could  not  be  raised 
if  there  were  a  subsequent  review  by  the 
Judicial  Officer. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The 
commenter  noted  that  there  appeared  to 
be  some  confusion  of  intent  between  the 
preambleand  the  regulatory  language. 
The  commenter  questioned  if  it  was  the 
intent  of  the  Department  to  limit 
materials  presented  to  the  Judicial 
Officer. 

,     Response:  The  Department  has 
considered  this  comment  and  wishes  to 
clarify  that  the  review  by  the  Judicial 
Officer  shall  be  based  on  decisions 
rendered  by  the  ALJ.  The  ALJ  must  have 
been  provided  the  opportunity  to  render 
a  decision  on  an  issue  before  that  issue 
can  be  appealed  to  the  Judicial  Officer. 
If  a  party  to  the  appeal  fails  to  raise  an 
objection  to  the  ALJ.  that  objection 
cannot  be  raised  with  the  Judicial 
Officer  since  the  ALJ  had  not  rendered 
a  decision  on  that  objection.  This 
section  has  been  renumbered  in  the 
final  rulemaking  as  §  283.15(j). 

Official  Records  or  documents:  In 
§  283.15(1)  of  the  NPRM,  the  Department 
proposed  that  official  government 
records  or  documents  could  be  admitted 
into  evidence  without  the  production  of 
the  person  who  prepared  the  document. 
The  party  could  either  submit  the 
officially  published  document  or  a 
certified  copy  of  the  document.  The 
Department's  Office  of  General  Counsel 
would  prepare  the  certification  for  FNS 
and  other  Departmental  records. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The 
commenter  noted  that  this  procedure 
was  too  cumbersome  since  it  apparently 
would  require  that  States  go  to  the 
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USDA  General  Counsel  to  certify  each 
and  every  FNS  document,  including 
pobcy  statements. 

Response:  The  Department  has 
considered  this  comment  and  wishes  to 
clarify  that  State  agencies  would  only  be 
required  to  request  that  the  USDA 
General  Counsel  certify  FNS  documents 
if  such  documents  are  not  officially 
pubhshed  documents.  The  Department 
also  wishes  to  clarify  that  official 
records  or  documents  may  include 
official  State  government  records  or 
documents.  In  similar  fashion,  for 
unpublished  State  documents,  any 
necessary  certification  would  be 
provided  by  State  personnel  having  the 
legal  authority  to  make  such 
certification.  This  section  has  been 
renumbered  in  the  final  rulemaking  as 
-    §283.15(1). 

Section  283.17:  Post-Hearing  Procedures 
This  section  of  the  NPRM  contains  the 
procedures  which  will  be  followed  at 
the  completion  of  the  hearing  before  the 
ALJ.  This  section  includes  the 
requirements  for  post-hearing 
submissions  by  the  parties  to  the  appeal 
as  well  as  the  issuance  of  the  ALJ 
decision. 

ALJ"s  initial  decision:  In  §283.1 7(c)(1) 
of  the  NPRM,  the  Department  proposed 
that  the  ALJ  would  issue  a  decision  on 
the  appeal  within  a  reasonable  period  of 
time  after  the  termination  of  the  time 
allowed  for  fifing  of  proposed  findings 
of  fact,  conclusions  of  law,  orders,  and 
any  briefs  in  support  thereof. 

Section  13951(c)(4)  of  the  Leiand  Act 
requires  that  the  ALJ  decide  the  appeal 
within  60  days  after  receipt  of  rebuttal 
evidence  by  the  State  agency,  or,  if  no 
rebuttal  e\'idence  is  submitted,  within 
90  days  after  the  State  submits  the 
notice  of  appeal  and  evidence  in 
support  of  tlie  appeal.  The  Department 
has  revised  §§  283.17(c)(1)  and  283.32(a) 
to  incorporate  this  legislative  provision. 
As  previously  discussed,  §  283.22(f)  of 
the  final  rule  requires  the  State  agency 
to  file  a  written  request  for  the  e.xtension 
prior  to  the  due  date  for  the  submission 
with  a  showing  of  cause  for  the 
extension. 

ALJs  Initial  decision.  In  §  283.17(c)(3) 
of  the  NPRM.  the  Department  proposed 
that  no  decision  would  be  final  for 
purposes  of  judicial  review  except  a 
final  decision  of  the  Judicial  Officer 
upon  appeal. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The 
commenter  noted  that  if  the  decision  of 
the  ALJ  is  adverse  to  the  State  agency, 
judicial  review  by  the  Federal  court ' 
should  not  be  precluded  because  the 
State  agency  did  not  seek  review  by  the 
Judicial  Officer. 


Response:  The  Department  has 
considered  this  comment  and  has 
revised  the  final  rule  to  provide  that  the 
initial  decision  of  the  ALJ  is  considered 
final  for  purposes  of  judicial  review. 
However,  this  would  not  preclude  FNS, 
or  any  other  party  to  the  appeal,  from 
seeking  either  reconsideration  by  the 
ALJ  or  review  by  the  Judicial  Officer. 

Motion  for  Reconsideration:  In 
§  283.17(d)(3)  of  the  NPRM,  the 
Department  proposed  that  a  response  to 
the  motion  for  reconsideration  would  be 
allowed  only  upon  the  request  of  the 
ALJ. 

Comme/J f;  The  Department  received 
two  comments  on  this  provision.  The 
commenters  argued  that  a  response  to  a 
motion  for  reconsideration  should  be 
the  standard  procedure  rather  than  at 
the  discretion  of  the  ALJ. 

Response:  The  Department  has 
considered  this  comment  and  has 
revised  §  283.17(d)(3)  to  provide  that  the 
otlier  parties  to  the  appeal  shall  respond 
within  10  days  of  receipt  of  the  briefer 
written  materials  filed  by  the  party 
requesting  reconsideration  unless  an 
extension  has  been  requested  and 
granted  by  the  ALJ  or  the  ALJ  has 
extended  the  time  frame  sua  sponte. 

Motion  for  Reconsideration:  In 
§  283. 1 7(d)(4)  of  the  NPRM,  the 
Department  proposed  that  the  parties  to 
the  appeal  could  not  pursue  a  motion  . 
for  reconsideration  if  the  initial  ALJ 
decision  had  been  re\ised  based  upon  a 
previous  motion  for  reconsideration. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The 
commenter  noted  that  other  agencies 
permit  a  party  to  file  a  motion  for 
reconsideration  at  any  time,  as  of  right, 
on  the  basis  of  material  error,  new 
evidence,  or  substantially  changed 
circumstances. 

Response:  The  Department  has 
considered  this  comment  but  has 
decided  not  to  adopt  it.  The  Department 
believes  that  with  the  modification  to 
§  283.17(d)(3)  allowing  all  parties  to  the 
appeal  to  respond  to  the  initial  motion 
for  reconsideration,  any  further  requests 
for  review  of  the  ALJ"s  decision  should 
be  made  to  the  Judicial  Officer. 

Section  283.18:  Motions  amLRequests 

This  section  of  the  NTJUM  contains  the 
procedures  related  to^tfie  filing  of 
motions  and  requests  with  the  ALJ  or 
the  Judicial  Officer. 

Response  to  motions  and  requests:  In 
§  283.18(d)  of  the  NPRM,  the 
Department  proposed  that  a  party  have 
20  days  to  respond  to  a  motion  or 
request  and  that  the  party  initiating  the 
motion  or  request  not  be  permitted  to 
reply  to  the  response  of  the  other  party 
unless  ordered  to  do  so  by  the  ALJ. 
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Comment:  The  Depj  rtment  received 
one  comment  on  this  provision.  The 
commenter  argued  thai  by  not  being 
permitted  to  file  a  reply  brief,  the  party 
initiating  the  motion  (jr  request  is 
disadvantaged  since  the  initiating  party 
would  not  have  access  to  arguments 
raised  in  response  to  t  le  motion  or 
request.  The  comment  jr  recommended 
that  one  response  be  a  lowed  each  party 
after  the  initial  motion  and  response. 

Response:  The  Depa  rtment  has 
considered  this  comm  mt  but  has 
decided  not  to  adopt  i  .  This  provision 
is  in  keeping  with  the  :ongressional 
intent  that  the  appeal  )rocess  be 
streamlined  and  Uiat  t  ie  appeal 
procedures  be  as  expe  litious  as 
possible.  Since  the  ALI  can  direct  sua 
sponfe  that  a  reply  be    '    '     ■'^ 
clarify  issues  or  upon 


lied  either  to 
notion  in  those 
instances  where  a  part  y  believes  that  a 


reply  is  necessary,  the 
believes  that  restrictin 
responses  to  a  motion 
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also  revised  the 


he  Leland  Act  for 
ippeals  process, 
the  Department 


riPRM  contains  the 
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may  be  filed  would  nc  I  be  disadvantage 
to  the  party  initiating  vie  motion  or 
request. 

The  Department  has 
20-day  time  frame  to  r  jspond  to  a 
motion  or  request  in  o  der  to  address 
the  statutory  deadline  i  established  by 
section  13951(c)(4)  of 
the  completion  of  the 
Given  these  deadlines 
has  shortened  the  20-c  ay  time  frame  to 
10  days  unless  an  exte  nsion  has  been 
requested  and  granted 
ALJ  has  extended  sucl  time  frame  sua 
sponte. 

Section  283.20:  Revie\  •  by  the  Judicial 
Officer 

This  section  of  the 
procedures  for  appea 
decision  to  the  E)epart|nent 
Officer. 

Filing  of  review  petition 
§  283.20(a)  of  the  NPRM 
Department  proposed 
days  of  receipt  of  the 
decision,  any  party  to 
seek  Judicial  Officer 

Comments:  The  De{^rtment 
four  comments  on  thi 
commenters  objected- 
arguing  that  the  HPA 
Secretarial  review  of 
the  ALJ.  The  commenters 
that  the  Department  delete 
provision. 

Response:  The 
considered  these  comtients 
decided  not  to  adopt 
recommendation  to 
review  of  the  initial 
discussed  under  §  283 
Department  has  revise  d 
to  provide  that  the  initial 
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Secretarial 
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decision  of  the 


ALJ  shall  be  considered  final  for 
purposes  of  judicial  review.  However, 
this  would  not  preclude  any  party  to  the 
appeal  from  seeing  reconsideration  by 
the  ALJ  or  review  by  the  Department's 
Judicial  Officer  within  30  days  of  the 
ALJ's  decision. 

It  is  the  Department's  position  that  the 
specific  incorporation  of  section  557  of 
the  Administrative  Procedure  Act  (APA) 
(5  U.S.C.  557)  by  section  603  of  the  HPA 
necessarily  means  that  the  Secretary  is 
authorized  to  review  ALJ  decisions. 
Indeed,  the  APA  expressly  provides  that 
an  agency  action  can  be  final  for 
purposes  of  the  APA,  and  thus  for 
purposes  of  judicial  review,  even 
though  it  is  subject  to  reconsideration  or 
appeal  to  a  higher  authority  within  the 
agency.  5  U.S.C.  704.  This  interpretation 
is  consistent  with  both  the  expressed 
statutory  language  and  legislative 
history  of  section  603  of  the  HPA.  See 
Memorandum  for  Alan  C.  Raul,  General 
Counsel,  U.S.  Department  of 
Agriculture,  from  Douglas  R.  Cox, 
Deputy  Assistant  Attorney  General, 
Office  of  Legal  Counsel,  U.S. 
Department  of  Justice  (February  20, 
1991). 

The  Department  has  also  determined 
that  review  by  the  Secretary  of  issues 
raised  on  appeal  is  a  more  efficient 
process  for  resolving  disputes 
concerning  initial  ALJ  decisions  that  if 
such  issues  were  brought  to  the  federal 
courts  without  providing  the  Secretary 
the  opportunity  to  review  and,  if 
necessary,  revise  such  decisions.  The 
Secretary  has  delegated  to  the  Judicial 
Officer  the  authority  to  act  as  the  final 
deciding  officer  in  adjudicatory 
proceedings  subject  to  5  U.S.C.  556  and 
557.  Section  283.20  will  permit  the 
Judicial  Officer,  on  behalf  of  the 
Secretary,  to  address  the  party's 
objections  to  the  initial  ALJ  decision,  to 
apply  expertise  on  the  issues  under 
review,  exercise  informed  discjetion, 
and  create  a  more  concise  record  for  any 
subsequent  judicial  review.  This 
procedure  will  also  ensure  that  there  is 
continuity  in  the  decisions  which  are 
rendered  for  cases  involving  similar 
issues. 

Submission  of  briefs:  In  §  283.20(h)(i) 
of  the  NPRM,  the  Department  proposed 
that  if  the  Judicial  Officer  determined 
that  there  were  reasonable  grounds  that 
additional  evidence  which  is  material 
was  not  presented  to  the  ALJ,  the 
.Judicial  Officer  shall  remand  the  matter 
back  to  the  ALJ  for  disposition. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The 
commenter  questioned  if  it  was  the 
Department's  intent  to  limit  materials 
presented  to  the  Judicial  Officer. 


Response:  The  Department  has 
considered  this  comment  and  wishes  to 
clarify  that  the  Judicial  Officer  reviews 
the  record  created  before  the  ALJ. 
However,  if  a  party  to  the  appeal  can 
persuade  the  Judicial  Officer  that  there 
are  reasonable  grounds  why  material 
evidence  was  not  presented  to  the  ALJ, 
the  Judicial  Officer  shall  remand  the 
matter  back  to  the  ALJ  for  further 
consideration. 

Section  283.30:  Cross  Motions  for 
Summary  Judgment 

This  section  of  the  NPRM  contains  the 
procedures  which  are  to  be  followed  if 
the  appeal  is  being  pursued  under 
subpart  C — Summary  Procedures  for 
Appeal  of  QC  Claims  of  Less  than 
$50,000. 

Comment:  The  Department  received 
one  comment  on  this  provision.  The 
commenter  expressed  a  concern  that  the 
35  page  limitation  on  the  brief 
accompanying  the  motion  for  summary 
judgment  and  the  15  page  reply  brief 
limitation  were  too  restricted  and 
recommended  that  a  higher  page  limit 
be  established. 

Response:  The  Department  considered 
this  comment  but  decided  not  to  adopt 
it.  The  Department  believes  th^t  given 
the  authority  of  the  ALJ  to  increase  the 
size  of  the  brief  and  reply  brief,  the  page 
limitations  are  reasonable.  These  page 
limits  are  consistent  with  congressional  - 
intent  to  streamline  the  appeals  process. 
The  Department  has  also  made  changes 
to  subpart  C  to  conform  to  the 
timeframes  specified  in  the  Leland  Act. 

Implementation 

In  accordance  with  .section 
701(b)(5)(c)  ofthe  HPA,  the 
amendments  to  section  14  of  the  Act  are 
effective  and  must  be  implemented  for 
all  QC  bilhng  actions  beginning  with 
Fiscal  Year  1986. 

List  of  Subjects 

7  CFR  Part  272 

Administrative  practice  and 
procedures.  Food  stamps.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  275  ' 

Administrative  practice  and 
procedures,  Food  stamps.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  283 

Administrative  practice  and 
procedures,  claims.  Food  stamps. 
Government  procedures,  and  penalties. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  parts  272  and  275  are 
amended  and  7  CFR  part  283  is  added 
as  follows: 


1.  The  authority  citation  for  parts  272 
and  275  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATINQ  STATE  AGENCIES 

2.  In  §  272.1.  a  new  paragraph  (g)(135) 
is  added  in  numerical  order  to  read  as 
follows: 

§  272.1    General  terms  and  conditions. 

*  •        •        *        • 

(g)  Implementation.  •  •  • 
(135)  Amendment  No.  348.  The 
provisions  of  Amendment  No.  348  are 
effective  August  5. 1994  and  must  be 
implemented  for  all  QC  billing  actions 
beginning  with  Fiscal  Year  1986. 

PART  275— PERFORMANCE 
REPORTING  SYSTEM 

3.  Section  275.23  is  amended  by 
revising  paragraph  (e){5)(iii)  to  read  as 
follows: 

§272.23    Determination  of  State  Agency 
Program  Performance. 

*  •        •        •        *.    - 

(e)«  •  • 

(5)*  •  • 

(iii)  Whenever  a  State  is  assessed  for 
an  excessive  payment  error  rate,  the 
State  shall  have  the  right  to  request  an 
appeal  in  accordance  with  procedures 
set  forth  in  part  283  of  this  chapter. 

*  •        *        •        • 

4.  7  CFR  part  283  is  added  to  read  as 
follows: 

PART  283— APPEALS  OF  QUALITY 
CONTROL  ( 'QC")  CLAIMS 

Subpart  A— General 

Sec 

283.1  Meaningof  words. ' 

283.2  Scope  and  applicability. 

283.3  Definitions. 

Subpart  B— Appeals  of  QC  Claims  of 
$50,000  or  More 

283.4  Filing  appeals  for  QC  claims  of 
S50.000  or  more. 

283.5  Motion  to  dismiss. 

283.6  Answer. 

283.7  Procedures  upon  failure  to  file  an 
answer. 

283.8  Rebuttal  or  amendment  of  appeal  or 
answer. 

283.9  Withdrawal  of  appeal. 

283.10  Consent  decision. 

283.11  Prehearing  conference  and 
procedure. 

283.12  Discovery. 

283.13  Subpoenas. 

283.14  fees  of  witnesses. 

283.15  Procedure  for  hearing. 

283.16  Consolidation  of  issu(  s. 

283.17  Post-hearing  proceduie. 
263.16    Motions  and  requests. 

283.19  ALJs. 

283.20  Review  by  the  Judicial  Officer. 
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1.  The  authority  citation  for  parts  272 
and  275  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1,  a  new  paragraph  {g)(135) 
is  added  in  numerical  order  to  read  as 
follows: 

§  272.1    General  terms  and  conditk>ns. 

•  •        •        •        « 

(g)  Implementation.  •  *  • 
(135)  Amendment  No.  348.  The 
provisions  of  Amendment  No.  348  are 
effective  August  5. 1994  and  must  be 
implemented  for  all  QC  billing  actions 
beginning  with  Fiscal  Year  1986. 

PART  27&-PERFORMANCE 
REPORTING  SYSTEM 

3.  Section  275.23  is  amended  by 
revising  paragraph  (e)(5)(iii)  to  read  as 
follows: 

§  272.23    Determination  of  State  Agency 
Program  Performance. 

»        »        •        •        •,    - 

(e)  •   *   • 

(5)'   '   • 

(iii)  Whenever  a  State  is  assessed  for 
an  excessive  payment  error  rate,  the 
State  shall  have  the  right  to  request  an 
appeal  in  accordance  with  procedures 
set  forth  in  part  283  of  this  chapter. 

*  •        •        •        * 

4.  7  CFR  part  283  is  added  to  read  as 
follows: 

PART  283— APPEALS  OF  QUALITY 
CONTROL  ("QC")  CLAIMS 

Subpart  A— General 
Sec 

283.1  Meaning  of  words. 

283.2  Scop>e  and  applicability. 

283.3  Definitions. 

Subpart  B— Appeals  of  QC  Claims  of 
$50,000  or  More 

283.4  Filing  appeals  for  QC  claims  of 
$50,000  or  more. 

283.5  Motion  to  dismiss. 

283.6  Answer. 

283.7  Procedures  upon  failure  to  file  an 
answer. 

283.8  Rebuttal  or  amendment  of  appeal  or 
answer. 

283.9  Withdrawal  of  appeal. 

283.10  Consent  decision. 

283.11  Prehearing  conference  and 
procedure. 

283.12  Discovery. 

283.13  Subpoenas. 

283.14  fees  of  witnesses. 

283.15  Procedure  for  hearing. 

283.16  Consolidation  of  issues. 

283.17  Post-hearing  proceduie. 

283.18  Motions  and  requests. 

283.19  ALJs. 

283. 20  Review  by  the  Judicial  Officer. 


283.21  Ex  parte  communications. 

283.22  Form;  filing;  service;  proof  of 
service;  computation  of  time;  and 
extensions  of  time. 

283.23  Procedural  matters. 

Subpart  0— Summary  Procedure  for 
Appeals  of  QC  Claims  of  Less  Than  $50,000 

283.24  Incorporation  of  procedures  by 
reference. 

283.25  Filing  Appeals  for  QC  claims  of  less 
than  S50.000. 

283.26  Request  that  appeals  be  handled 
under  procedures  in  subpart  B  for 
appeals  of  QC  claims  of  $50,000  or  more. 

283.27  Procedures  upon  failure  to  file  an 
answer. 

283.28  Discovery. 

283.29  Scheduling  conference. 

283.30  Cross  motions  for  summary 
judgment. 

283.31  Review  of  the  record. 

283.32  ALJ's  initial  decision. 
Authority:  7  U.S.C.  2011-2032. 

Subpart  A— General 

S  283.1    Meaning  of  words. 

As  used  in  this  part,  words  in  the 
singular  form  shall  be  deemed  to  import 
the  plural,  and  vice  versa,  as  the  case 
may  require. 

§  283.2    Scope  and  applicability. 

The  rules  of  practice  in  this  part,  shall 
be  applicable  to  appeals  by  State 
agencies  of  Food  and  Nutrition  Service 
quality  control  (QC)  claims  for  Fiscal 
Year  ("FY")  1986  and  subsequent  fiscal 
years  pursuant  to  sections  14(a)  and 
16(c)  of  the  Food  Stamp  Act  of  1977,  as 
amended,  7  U.S.C.  2023(a)  and  2025(c). 

§283.3    Definitions. 

As  used  in  this  part,  the  terms  as 
defined  in  the  Food  Stamp  Act  of  1977, 
as  amended,  7  U.S.C.  2011-2032 
("Act"),  and  in  the  regulations, 
standards,  instructions  or  orders  issued- 
thereunder,  shall  apply  with  equal  force 
and  effect.  In  addition,  and  except  as 
may  be  provided  otherwise  in  this 
section: 

Administrator  means  the  ' 
Administrator,  Food  and  Nutrition 
Service,  U.S.  Department  of  Agriculture 
("USDA"). 

ALJ  means  any  Administrative  Law 
Judge  in  USDA  appointed  pursuant  to  5 
U.S.C.  3105  or  detailed  to  the  USDA 
pursuant  to  5  U.S.C.  3344  and  assigned 
to  the  appeal. 

Appeal  means  the  appeal  to  the  ALJ. 

Ex  parte  communication  means  an 
oral  or  written  communication  not  on 
the  public  record  with  respect  to  which 
reasonable  prior  notice  to  all  parties  is 
not  given,  but  it  shall  not  include 
procedural  matters. 

Filing.  A  pleading  or  other  document 
allowed  or  required  to  be  filed  in 
accordance  with  this  part  shall  be 


considered  filed  when  postmarked,  if        I 
mailed,  or  when  received,  if  hand  1 

delivered.  * 

FNS  means  the  Food  and  Nutrition        t 
Service,  USDA. 

Hearing  means  that  part  of  the  appeal 
which  involves  the  submission  of 
evidence  before  the  ALJ  for  the  record 
in  the  appeal. 

Hearing  Clerk  means  the  Hearing 
Clerk,  USDA,  Washington,  DC  20250. 

Judicial  Officer  means  an  official  of 
the  USDA  delegated  authority  by  the 
Secretary  of  Agriculture,  pursuant  to  the 
Act  of  April  4, 1940  (7  U.S.C.  450c- 
459g)  and  Reorganization  Plan  No.  2  of 
1953  (5  U.S.C.  1970  ed..  Appendix.  P. 
550).  as  amended  by  Public  Law  97-35, 
title  I.  sec.  125,  95  Stat.  357,  369  (1981) 
(7  U.S.C.  2201  note),  to  perform  the 
adjudicating  function  involved  (7  CFR 
2.35(a)).  or  the  Secretary  of  Agriculture 
if  the  authority  so  delegated  is  exercised 
by  the  Secretary. 

OC  claim  means  a  claim  made 
pursuant  to  7  U.S.C.  2025(c). 

Secretary  means  the  Secretary  of  the 
USDA. 

State  agency  means: 

(1)  The  agency  of  State  government, 
including  the  local  offices  thereof, 
which  is  responsible  for  the 
administration  of  the  federally  aided 
public  assistance  programs  within  the 
State,  and  in  those  States  where  such 
assistance  programs  are  operated  on  a 
decentralized  basis,  it  includes  the 
counterpart  local  agencies  which 
administer  such  assistance  programs  for 
the  State  agency;  and 

(2)  The  Indian  tribal  organization  of 
any  Indian  tribe  determined  by  the 
Secretary  to  be  capable  of  effectively 
administering  a  Food  Stamp  Program  in 
accordance  with  the  Food  Stamp  Act  of 
1977,  as  amended,  7  U.S.C.  201 1-2032. 

Subpart  B— Appeals  of  QC  Claims  of 
$50,000  or  More 

§  283.4    Filing  appeals  for  OC  claims  of 
$50,000  or  more. 

(a)  Time.  A  State  agency  may  appeal 
the  bill  for  collection  from  FNS  for  a  QC 
claim  of  $50,000  or  more  for  a  food 
stamp  QC  error  rate  in  excess  of  the 
tolerance  level.  A  State  agency  shall  file 
a  written  notice  of  appeal,  in  accordance 
with  this  subpart,  within  10  days  of 
receipt  of  the  bill  for  collection  from 
FNS  for  a  QC  claim  of  $50,000  or  more. 
The  State  agency  may  request  an 
extension  to  the  10-day  filing 
requirement  in  accordance  with 

§  283.22(f).  FNS  shall  issue  the  bill  for 
collection  by  certified  mail  or  personal 
service. 

(b)  Exhaustion  of  administrative 
remedies.  The  State  agency  must  appeal 
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the  bill  for  collection  ^o  the  ALJ, 
pursuant  to  this  subpart,  and  exhaust 

the  available  administrative  remedies 
before  filing  suit  in  tlie  Federal  District 
Courts.  j 

(c)  Filing.  The  notids  of  appeal  shall 
be  filed  with  the  Hearing  Gerk  in 
accordance  with  §  283.22(b). 

(c)  Content  of  the  notice.  (1)  A  notice 
of  appeal,  in  order  to  be  considered 
acceptable,  must  contain  the  following 
information: 

(i)  A  brief  and  clear  statement  that  it 
is  an  appeal  from  a  QC  claim  of  $50,000 
or  more  identifying  the  period  the  claim 
covers,  the  date  and  atnoimt  of  the  bill 
for  collection,  and  the(  date  of  receipt  of 
the  bill  for  collection; 

(ii)  Identification  of  the  State  agency 
as  the  appellant  and  F^S  as  the 
appellee;  I 

(ui)  A  statement  that  the  notice  of 
appeal  is  filed  pursuant  to  section  14(a) 
of  the  Food  Stamp  Act; 

(iv)  A  copy  of  the  bdl  for  collection 
which  constitutes  the  basis  for  the  filing 
of  the  notice  of  appeal  shall  be  attached 
to  the  notice.  , 

(2)  Failure  to  file  aniacceptable  notice 
of  appeal  may  result  ij|  a  challenge  by 
FNS  to  the  notice,  disi^ssal  of  the 
notice  by  the  ALJ  and  a  waiver  of  the 
opportunity  for  further  appeal  or  review 
by  the  Judicial  Officer  unless  the  State 
agency  pursues  the  op^ons  as  discussed 
in  §§  283.17(d)  and  288.20. 

(e)  Receipt  of  nodce'pf  appea]  and 
assignment  of  docket  number.  Upon 
receipt  of  a  notice  of  appeal,  the  Hearing 
Qerk  shall  assign  the  < 
number.  The  Hearing  ( 

(1)  Send  the  State  ag 
which  shall  include  th 
information: 

(i)  Advice  that  the  notice  of  appeal 
has  been  received  and  the  date  of 
receipt; 

(ii)  The  docket  number  assigned  to  the 
appeal  and  instruction^  that  ail  futiue 
communications  relatad  to  the  appeal 
shall  reference  the  docket  nimiber,  and; 

(iii)  Advice  that  the  State  agency  must 
file  and  serve  its  appeal  petition,  as  set 
forth  in  §  283.22,  not  later  than  60  days 
after  receiving  a  notica  of  the  claim. 
Failure  to  file  a  timely  appeal  petition 
may  result  in  a  waiver  of  further  appeal 
rights. 

(2)  Send  FNS  a  copy  of  the  notice  of 
appeal  and  a  copy  of  tlie  letter  to  the 
State  agency. 

(f)  Stay  of  collection. 
timely  notice  of  appealj  shall 
automatically  stay  the  Action  ot  FNS  to 
collect  the  QC  claim  asserted  against  the 
State  agency  until  a  decision  is  reached 
on  the  acceptability  of  the  appeal,  and 
in  the  case  of  an  acceptable  appeal,  imtil 
a  final  administrative  determination  has 
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Ippeal  a  docket 
tlerk  shall: 
Bncy  a  letter 
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The  filing  of  a 


been  issued.  However,  interest  will 
accrue  on  the  outstanding  claim  amount 
during  the  stay  as  provided  in  section 
13(a)(1)  of  the  Food  Stamp  Act  of  1977, 
as  amended  (7  U.S.C.  2022(a)(1)). 

(g)  Content  of  the  appeal  petition.  The 
appeal  petition  shall  include: 

(1)  A  brief  statement  of  the  allegations 
of  fact  and  provisions  of  law  that 
constitute  the  basis  for  the  appeal 
including  a  statement  as  to  whether  a 
factual  basis  for  good  cause  relief  exists; 

(2)  The  nature  of  the  relief  sought, 
and; 

(3)  A  request  for  an  oral  hearing,  if 
desired  by  the  State  agency.  Failure  to 
request  an  oral  hearing  wall  result  in  a 
forifeiture  of  the  opportunity  for  such  a 
hearing,  except  as  provided  in 

§  283.15(a). 

(h)  FNS  answer.  Upon  service  of  the 
State  agency  appeal  petition,  FNS  shall: 

(1)  File  an  answer,  in  accordance  with 
§  283.6,  not  later  than  60  days  after  the 
State  agency  submits  its  appeal  petition 
and; 

(2)  Advise  the  Hearing  Clerk  if  FNS 
vdshes  to  have  an  oral  hearing. 

(i)  Oral  hearing  not  requested.  If  no 
oral  hearing  has  been  requested,  the 
appeal  shall  proceed  in  accordance  with 
the  procedures  set  forth  under  subpart 
C  of  this  part. 

$283.5    MothMi  to  dismiss. 

(a)  Filing  of  motion  to  dismiss.  Prior 
to  or  at  the  same  time  as  filing  the 
answer,  FNS  may  file  a  motion  to 
dismiss.  The  appeal  may  be  challenged 
on  the  basis  that  the  notice  of  appeal 
was  not  filed  within  10  days  or  as  that 
time  may  have  been  extended  by  the 
ALJ,  the  appeal  petition  was  not  filed  in 
accordance  with  §  283.4,  or  that  the 
appeal  petition  is  substantially 
incomplete  and  could  not  be  quickly 
and  easily  cured  by  amendment.  The 
motion  must  be  accompanied  by  clear 
and  convincing  proof  of  any  of  these 
factors  alleged  as  grounds  for  dismissal. 

(b)  Service  of  motion  to  dismiss.  FNS 
shall  serve  the  State  agency  with  a  copy 
of  the  motion  to  dismiss.  The  State 
agency  will  have  10  days  from  date  of 
service  to  submit  objections  to  the 
motion. 

(c)  Ruling  on  a  motion  to  dismiss.  The 
ALJ  will  rule  on  the  motion  to  dismiss 
before  any  further  action  proceeds  on 
the  basis  of  the  merits  of  the  appeal.  The 
basis  of  the  ruling  will  be  clearly 
documented  and  will  become  p>art  of  the 
official  record.  If  the  ALJ  denies  the 
motion,  FNS  shall  file  its  answer  in 
accordance  with  §  283.6  within  60  days 
of  service  of  the  ALJ's  ruling,  unless 
there  is  a  motion  for  reconsideration 
filed  pursuant  to  §  283.17(d)  or  review 


by  the  Judicial  Officer  is  sought 
pursuant  to  §  283.20. 

(d)  Dismissal  of  appeal.  If  the  ALJ 
finds  the  basis  for  the  motion  to  have 
merit,  the  appeal  may  be  dismissed.  The 
initial  decision  of  the  ALJ  shall  become 
final  and  effective  30  days  after  service 
in  accordance  with  §  283.17(c)(2)  unless 
either  party  piu^ues  the  options  as 
discussed  in  §§  283.17(d)  and  283.20. 

(e)  IVdiver.  Failure  to  file  for  dismissal 
of  the  appeal  by  the  time  the  answer  is 
required  to  be  filed  will  restilt  in  waiver 
of  the  right  to  request  dismissal. 

§283.6    Answer. 

(a)  Filing  and  service.  Not  later  than 
60  days  after  the  State  agency  submits 
its  appeal  petition,  or  writhin  60  days 
following  service  of  a  ruling  in 
accordance  with  §  263.5,  FNS  shall  file 
an  answer  signed  by  the  FNS 
Administrator  or  authorized 
representative  or  the  attorney  of  record 
in  the  appeal.  The  attorney  may  file  an 
appearance  of  record  prior  to  or 
simultaneously  with  the  filing  of  the 
answer. 

(b)  Contents.  The  answer  shall  clearly 
admit,  deny,  or  explain  each  of  the 
allegations  of  the  appeal  petition  and 
shall: 

(1)  Qearly  set  forth  any  defense 
asserted  by  FNS;  or 

(2)  State  that  FNS  admits  all  the  facts 
alleged  in  the  appeal  petition;  or 

(3)  State  that  FNS  admits  the 
jurisdictional  allegations  of  the  appeal  . 
petition  and  neither  admits  nor  denies 
the  remaining  allegations  and  consents 
to  the  issuance  of  an  order  without 
further  procedure. 

(c)  Default.  Failure  to  file  a  timely 
answer  shall  be  deemed,  for  purposes  of 
the  appeal,  an  admission  of  the 
allegations  in  the  appeal  petition  and 
failure  to  deny  or  otherwise  respond  to 
an  allegation  of  the  appeal  petition  shall 
be  deemed  for  p\irposes  of  the  appeal, 
an  admission  of  said  allegation,  unless 
FNS  and  the  State  agency  have  agreed 
to  a  consent  decision  pursuant  to 
§283.10. 

§  283.7    Procedures  upon  failure  to  f ite  an 
answer. 

The  failure  by  FNS  to  file  an  answer 
shall  constitute  a  waiver  of  bearing. 
Upon  such  failure  to  file,  the  State 
agency  shall  file  a  pro^josed  decision, 
along  with  a  motion  for  adoption 
thereof,  both  of  which  shall  be  served 
upon  FNS  by  the  State  agency.  Within 
10  days  after  service  of  such  motion  and 
proposed  decision,  FNS  may  file 
objections  thereto.  If  the  ALJ  finds  that 
meritorious  objections  have  been  filed, 
the  State  agency's  motion  shall  be 
denied  wiUj  supporting  reasons.  If 


meritorious  objections  are  not  filed,  the 
ALJ  shall  issue  an  initial  decision 
without  further  procedures  or  hearing. 
Copies  of  the  initial  decision  or  denial 
of  the  State  agency's  motion  shall  be 
served  on  each  of  the  parties  and  shall 
be  included  as  part  of  the  official  record. 
Where  the  decision  as  proposed  by  the 
State  agency  is  adopted  as  the  ALJ's 
initial  decision,  such  decision  of  the 
ALJ  shall  become  final  and  effective  30 
days  after  service  in  accordance  with 
§  283.17(c)(2)  unless  reconsideration  or 
review  by  the  Judicial  Officer  is  sought 
as  discussed  in  §§  283.17(d)  and  283.20. 

§  283.8    RetMJttai  or  amendment  of  appeal 
or  answer. 

(a)  Not  later  than  30  days  after  FNS 
submits  an  answer  in  accordance  with 
§  283.6,  the  State  agency  may  submit 
rebuttal  evidence. 

(b)  At  any  time  prior  to  the  filing  of 
a  motion  for  a  hearing  pursuant  to 

§  283.15(b),  the  appeal  petition  or  the 
answer  may  be  amended  without  prior 
authorization  by  the  ALJ.  Thereafter, 
such  an  amendment  may  only  be  made 
as  authorized  by  the  ALJ  upon  a 
showing  of  cause. 

§  283.9    Withdrawal  of  appeal. 

At  any  time  before  the  ALJ  files  an 
initial  decision,  the  State  agency  may 
withdraw  its  appeal  and  agree  to  pay  the 
full  amount  of  the  claim.  By 
withdrawing  an  appeal,  the  State  agency 
waives  all  opportunity  to  appeal  or  seek 
further  administrative  or  judicial  review 
on  the  claim  or  related  matters. 

§283.10    Consent  decision. 

At  any  time  before  the  ALJ  files  an 
initial  decision.  FNS  and  the  State 
agency  may  agree  to  entry  of  a  consent 
decision.  Such  decision  shall  be  filed  in 
the  form  of  a  decision  signed  by  the 
parties  with  appropriate  space  for 
signature  by  the  ALJ  and  shall  contain 
an  admission  of  at  least  the 
jurisdictional  facts,  consent  to  the 
issuance  of  the  agreed  decision  without 
further  procedure  and  such  other 
admissions  or  statements  as  may  be 
agreed  between  the  parties.  The  ALJ 
shall  enter  such  decision  without 
further  procedures,  unless  an  error  is 
apparent  on  the  face  of  the  document. 
Such  decision  shall  be  final  and  shall 
take  effect  30  days  after  the  date  of  the 
delivery  or  service  of  such  decision  and 
is  not  subject  to  further  administrative 
or  judicial. 

§  283.1 1    Prehearing  confereoce  and 
procedure. 

(a)  Time  and  place.  The  ALJ  shall 
direct  the  parties  or  their  counsel  to 
participate  in  a  prehearing  conference  at 
any  reasonable  time  prior  to  the  hearing. 
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meritorious  objections  are  not  filed,  the 
ALJ  shall  issue  an  initial  decision 
without  further  procedures  or  hearing. 
Copies  of  the  initial  decision  or  denial 
of  the  State  agency's  motion  shall  be 
served  on  each  of  the  parties  and  shall 
be  included  as  part  of  the  official  record 
Where  the  decision  as  proposed  by  the 
State  agency  is  adopted  as  the  ALJ's 
initial  decision,  such  decision  of  the 
ALJ  shall  become  final  and  effective  30 
days  after  service  in  accordance  with 
§  283.17(c)(2)  unless  reconsideration  or 
review  by  the  Judicial  Officer  is  sought 
as  discussed  in  §§  283.17(d)  and  283.20. 

§  283.8    Rebuttal  or  amendment  of  appeal 
or  answer. 

(a)  Not  later  than  30  days  after  FNS 
submits  an  answer  in  accordance  with 
§  283.6,  the  State  agency  may  submit 
rebuttal  evidence. 

(b)  At  any  time  prior  to  the  filing  of 
a  motion  for  a  hearing  pursuant  to 

§  283.15(b),  the  appeal  petition  or  the 
answer  may  be  amended  without  prior 
authorization  by  the  ALJ.  Thereafter, 
such  an  amendment  may  only  be  made 
as  authorized  by  the  ALJ  upon  a 
showing  of  cause. 

§283.9    Withdrawal  of  appeal. 

At  any  time  before  the  ALJ  files  an 
initial  decision,  the  State  agency  may 
withdraw  its  appeal  and  agree  to  pay  the 
full  amount  of  the  claim.  By 
withdrawing  an  appeal,  the  State  agency 
waives  all  opportunity  to  appeal  or  seek 
further  administrative  or  judicial  review 
on  the  claim  or  related  matters. 

§283.10    Consent  decision. 

At  any  time  before  the  ALJ  files  an 
initial  decision,  FNS  and  the  State 
agency  may  agree  to  entry  of  a  consent 
decision.  Such  decision  shall  be  filed  in 
the  form  of  a  decision  signed  by  the 
parties  with  appropriate  space  for 
signature  by  the  ALJ  and  shall  contain 
an  admission  of  at  least  the 
jurisdictional  facts,  consent  to  the 
issuance  of  the  agreed  decision  without 
further  procedure  and  such  other 
admissions  or  statements  as  may  be 
agreed  between  the  parties.  The  ALJ 
shall  enter  such  decision  without 
further  procedures,  unless  an  error  is 
apparent  on  the  face  of  the  document 
Such  decision  shall  be  final  and  shall 
take  effect  30  days  after  the  date  of  the 
delivery  or  service  of  such  decision  and 
is  not  subject  to  further  administrative 
or  judicial. 

§  283. 1 1    Prehearing  confereoce  and 
procedure. 

(a)  Time  and  place.  The  ALJ  shall 
direct  the  parties  or  their  counsel  to 
participate  in  a  prehearing  conference  at 
any  reasonable  time  prior  to  the  hearing. 


The  prehearing  conference  shall  be  held 
at  the  U.S.  Department  of  Agriculture, 
Washington,  DC.  Reasonable  notice  of 
the  time,  place  of  the  prehearing 
conference  and  if  personal  attendance 
will  be  necessary  shall  be  given. 
Prehearing  conferences  may  be 
conducted  telephonically.  The  ALJ  shall 
order  each  of  the  parties  to  furnish  at 
the  prehearing  conference  or  at  another 
time  prior  to  the  hearing  the  following: 

(1)  An  outline  of  the  appeal  or 
defense; 

(2)  The  legal  theories  upon  which  the 
party  will  rely; 

(3)  Copies  of  or  a  list  of  documents 
that  the  party  anticipates  relying  upon 
at  the  hearing;  and 

(4)  A  list  of  witnesses  who  will  testify 
on  behalf  of  the  party.  At  the  discretion 
of  the  party  furnishing  such  Ust  of 
witnesses,  the  names  of  the  witnesses 
need  not  be  furnished  if  they  are 
otherwise  identified  in  some  meaningful 
way,  such  as  a  short  statement  of  the 
type  of  evidence  they  will  offer. 

(b)  Procedures.  The  ALJ  shall  not 
order  any  of  the  foregoing  procedures 
that  a  party  can  show  are  inappropriate 
or  unwarranted  under  the  circumstances 
of  the  particular  appeal. 

(c)  Matters  to  be  considered.  At  the 
prehearing  conference,  the  following 
matters  shall  be  considered: 

(1)  The  simplification  of  issues; 

(2)  The  necessity  of  amendments  to 
pleadings; 

(3)  The  possibihty  of  obtaining 
stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and 
admissibility  of  documents,  which  will 
avoid  unnecessary  proof; 

(4)  The  limitation  of  the  number  of 
expert  or  other  witnesses; 

(5)  Negotiation,  compromise,  or 
settlement  of  issues; 

(6)  The  exchange  of  copies  of 
proposed  exhibits; 

(7)  The  nature  of  and  the  date  by 
which  discovery,  as  provided  in 

§  283.12,  must  be  completed; 

(8)  The  identification  of  documents  or 
matters  of  which  official  notice  may  be 
requested; 

(9)  A  schedule  to  be  followed  by  the 
parties  for  the  completion  of  the  actions 
decided  at  the  conference;  and 

(10)  Such  other  matters  as  may 
expedite  and  aid  in  the  disposition  of 
the  appeal. 

(d)  Reporting.  (1)  A  prehearing 
conference  will  not  be  stenographically 
reported  unless  so  directed  by  the  ALJ. 

(2)  Any  party  to  the  appeal  may.  upon 
motion,  request  the  ALJ  to  allow  for  a 
stenographic  transcript  of  a  prehearing 
conference.  The  party  requesting  the 
transcript  shall  tnear  the  transcription 
cost  of  producing  the  transcript  and  the 


duplication  cost  for  one  transcript 
provided  to  the  ALJ  and  to  the  other 
parties  to  the  appeal. 

(e)  Order.  Actions  taken  as  a  resuU  of 
a  conference  shall  be  reduced  to  an 
appropriate  written  order,  unless  the 
ALJ  concludes  that  a  stenographic 
report,  if  available,  shall  suffice,  or,  in 
the  event  the  conference  takes  place 
within  7  days  of  the  beginning  of  the 
hearing,  the  ALJ  elects  to  make  a 
statement  on  the  record  at  the  hearing 
summarizing  the  actions  taken. 

§283.12    Discovery. 

(a)  Dispositions.— {1)  Motion  for 
taking  deposition.  Only  upon  a  finding 
by  the  ALJ  that  a  deposition  is  necessary 
to  preserve  testimony  as  provided  in 
this  subparagraph,  upon  the  motion  of 
a  party  to  the  appeal,  the  ALJ  may.  at 
any  time  after  the  fiUng  of  the  answer, 
order  the  taking  of  testimony  by 
deposition.  The  motion  shall  set  forth: 

(i)  The  name  and  address  of  the 
proposed  deponent; 

(ii)  The  name  and  address  of  the 
person  (referred  to  hereafter  in  this 
section  as  the  "officer")  qualified  under 
the  regulations  in  this  part  to  take 
depositions,  before  whom  the  proposed 
examination  is  to  be  made; 

(iii)  The  proposed  time  and  place  of 
the  examination,  which  shall  be  at  least 
1 5  days  after  the  date  of  service  of  the 
motion;  and 

(iv)  The  reasons  why  such  deposition 
should  be  taken,  which  shall  be  solely 
for  the  purpose  of  eliciting  testimony 
which  otherwise  might  not  be  available 
at  the  time  of  the  hearing,  for  use  as 
provided  in  accordance  with  paragraph 
(a)(7)  of  this  section. 

(2)  ALJ's  order  for  taking  depositions. 
If  the  ALJ  finds  that  the  testimony  may 
not  otherwise  be  available  at  the 
hearing,  the  taking  of  the  deposition 
may  be  ordered.  The  order  shall  be 
served  upon  the  parties,  and  shall  state: 

(i)  The  time  and  place  of  the 
examination; 

(ii)  The  name  of  the  officer  before 
whom  the  examination  is  to  be  made; 
and 

(iii)  The  name  of  the  deponent.  The 
officer  and  the  time  and  place  need  not 
be  the  same  as  those  suggested  in  the 
motion. 

[3)  Qualifications  of  officer.  The 
deposition  shall  be  made  before  an 
officer  authorized  by  the  law  of  the 
United  States  or  by  the  law  of  the  place 
of  the  examination  to  administer  oaths. 
or  before  an  officer  authorized  by  the 
Secretary  to  administer  oaths. 

(4)  Procedure  on  examination,  (i)  The 
deponent  shall  be  examined  under  oath  - 
or  affirmation  and  shall  be  subject  to 
cross-examination.  Objections  to 
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questions  or  docum  ents  shall  be  in  the 
short  form,  stating  t  le  grounds  of 
objections  relied  urion.  The  questions 
propounded,  togethjer  with  all 
objections  made  (but  not  including 
argument  or  debate),  shall  be  recorded 
■  verbatim.  In  lieu  of  oral  examination, 
parties  may  transmit  written  questions 
to  the  officer  prior  tp  the  examination 
and  the  officer  shal|  propound  such 
questions  to  the  dedonent. 

(ii)  The  party -taking  the  deposition 
shall  arrange  for  tha  examination  of  the 
witness  either  by  or  d  examination,  or 
by  written  question  i  upon  agreement  of 
the  parties  or  as  din  cted  by  the  ALJ.  If 
the  examination  is  ( onducted  by  means 
of  written  questions,  copies  of  the 
questions  shall  be  sdrved  upon  the  other 
party  to  the  appeal  i  nd  filed  with  the 
officer  at  least  10  da  ys  prior  to  the  date 
set  for  the  examinat  on  unless  otherwise 
agreed,  and  the  othtr  party  may  serve 
cross  questions  and  file  them  with  the 
officer  at  any  time  p  rior  to  the  time  of 
the  examination. 

(iii)  The  parties  m  ay  stipulate  in 
writing  or  the  ALJ  n  ay  upon  motion 
order  that  a  deposit!  on  be  taken  by 
telephone.  A  deposi  ion  taken  by 
telephone  is  to  be  ta  cen  at  the  place 
where  the  deponent  is  to  answer 
questions  propound  ad  to  the  deponent. 

(iv)  The  parties  m  ly  stipulate  in 
writing  or  the  ALJ  n  ay  upon  motion 
order  that  a  deposit!  on  be  recorded  by 
other  than  stenogra{  hie  means.  The 
stipulation  or  the  or  ier  shall  designate 
the  manner  of  recording,  preserving  and 
filing  of  the  deposit]  on,  and  may 
include  other  provij  ions  to  assure  that 
the  recorded  testimc  ny  is  accurate  and 
trustworthy. 

(5)  Certification  b  '  the  officer.  The 
officer  shall  certify  (  n  the  deposition 
that  the  deponent  w  is  duly  sworn  and 
that  the  deposition  i  >  a  true  record  of 
the  deponent's  testii  (lony.  The  officer 
shall  then  securely  <  eal  the  deposition, 
together  with  one  cc  py  thereof  (unless 
there  are  more  than  wo  parties  in  the 
appeal,  in  which  cas  e  there  should  be 
another  copy  for  eac  i  additional  party), 
in  an  envelope  and  i  lail  the  same  by 
registered  or  certifie  1  mail  to  the 
Hearing  Clerk. 

(6)  Corrections  to  he  transcript,  (i)  At 
any  time  prior  to  the  hearing,  any  party 
may  file  a  motion  pr  iposing  corrections 
to  the  transcript  of  tike  deposition. 

(ii)  Unless  a  party  files  such  a  motion 
in  the  manner  presci  ibed,  the  transcript 
shall  be  presumed  td  be  a  true,  correct, 
and  complete  transcipt  of  the  testimony 
given  in  the  deposition  proceeding  and 
to  contain  an  accural  e  description  or 
reference  to  all  exhibits  in  connection 


therewith,  and  shall 


)e  deemed  to  be 


certified  correct  without  further 
procedure. 

(iii)  At  any  time  prior  to  the  use  of  the 
deposition  in  accordance  with 
paragraph  (a)(7)  of  this  section  and  after 
consideration  of  any  objections  filed 
thereto,  the  ALJ  may  issue  an  order 
making  any  corrections  in  the  transcript 
which  the  ALJ  finds  are  warranted,  and 
these  corrections  shedl  be  entered  onto 
the  original  transcript  by  the  Hearing 
Clerk  (without  obscuring  the  original 
text). 

(7)  Use  of  depositions.  A  deposition 
ordered  and  taken  in  accordance  with 
the  provisions  of  this  section  may  be 
used  in  an  appeal  under  these  rules  if 
the  ALJ  finds  that  the  evidence  is 
otherwise  admissible  and 

(i)  That  the  witness  is  deceased; 

(ii)  That  the  witness  is  unable  to 
attend  or  testify  because  of  age, 
sickness,  infirmity,  or  imprisonment; 

(iii)  That  the  party  offering  the 
deposition  has  endeavored  to  procure 
the  attendance  of  the  witness  by 
subpoena,  but  has  been  unable  to  do  so; 
or 

(iv)  That  such  exceptional 
circumstances  exist  as  to  make  it 
desirable,  in  the  interests  of  justice,  to 
allow  the  deposition  to  be  used.  If  the 
party  upon  whose  motion  the 
deposition  was  taken  refuses  to  offer  it 
in  evidence,  any  other  party  may  offer 
the  deposition  or  any  part  thereof  in 
evidence.  If  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  any  other 
party  may  require  the  introduction  of 
any  other  part  which  is  relevant  be 
considered  with  the  part  introduced, 
and  any  party  may  introduce  any  other 
parts. 

(b)  Interrogatories,  requests  for 
admissions  and  requests  for  production 
of  documents — (1)  Interrogatories.  A 
party  may  submit  written  interrogatories 
to  any  other  party  to  an  appeal.  The 
time  for  submitting  and  responding  to 
written  interrogatories  shall  be  set  by 
the  ALJ  at  the  pre-hearing  conference, 
but  in  no  event  shall  the  time  for 
response  be  less  than  20  days  from  the 
date  of  service  or  within  such  time  as 
determined  upon  motion  to  the  ALJ. 
The  number  of  interrogatories  submitted 
by  each  party  shall  not  exceed  twenty- 
five  questions  including  subparts, 
unless  additional  interrogatories  are 
authorized  by  the  ALJ.  Each 
interrogatory  should  be  answered 
separately  and  fully  in  writing,  unless  it 
is  objected  to,  in  which  event  the 
reasons  for  objection  should  be  stated  in 
lieu  of  an  answer.  The  answers  are  to  be 
signed  under  penalty  of  perjury  by  the 
person  making  them.  Objections  shall  be 
signed  by  the  attorney  of  record  in  the 


appeal  or  by  the  responding  party's 
authorized  representative. 

(2)  Request  for  admissions.  A  party 
may  submit  a  written  request  for 
admission  of  the  truth  of  any  matters 
relevant  to  the  appeal  to  any  other  party 
to  the  appeal.  The  time  for  submitting 

a  written  request  for  admission  shall  be 
set  by  the  ALJ  at  the  pre-hearing 
conference.  The  number  of  admissions 
contained  in  a  request  submitted  by  a 
party  shall  not  exceed  twenty-five 
unless  additional  admissions  are 
authorized  by  the  ALJ.  The  matter  is 
admitted  imless,  within  20  days  after 
service  thereof,  or  within  such  time  as 
determined  upon  motion  to  the  ALJ,  the 
party  to  whom  the  request  is  directed 
serves  upon  the  party  requesting  the 
admission  a  written  answer  or  objection 
addressed  to  the  matter  signed  by  the 
party,  counsel  or  designated 
representative.  If  objection  is  made,  the 
reasons  therefor  should  be  stated.  The 
answer  should  specifically  deny  the 
matter  or  set  forth  in  detail  why  the 
answering  party  cannot  truthfully  admit 
or  deny  the  matter.  An  answering  party 
may  not  give  lack  of  information  or 
knowledge  as  a  reason  for  the  failure  to 
admit  or  deny  unless  it  is  stated  that 
reasonable  inquiry  has  been  made  and 
that  the  information  known  or  readily 
obtainable  is  insufficient  to  enable  the 
party  to  admit  or  deny.  A  party  who 
considers  that  a  matter  for  which  an 
admission  has  been  requested  presents 
a  genuine  issue  for  hearing  may  not,  on 
that  ground  alone,  object  to  the  request; 
the  party  may  deny  the  matter  or  set 
forth  reasons  why  the  matter  cannot  be 
admitted  or  denied. 

(3)  Request  for  production  of 
documents,  (i)  Any  party  may  serve 
upon  any  other  party  to  the  appeal  a 
request  for  production  of  documents 
which  are  in  the  possession  or  control 
of  the  party  upon  whom  the  request  is 
served.  The  time  for  service  and 
response  to  such  a  request  shall  be  set 
by  the  ALJ  at  the  pre-hearing 
conference.  Upon  payment  of  fees  for 
search  and  duplication  of  documents, 
any  party  to  the  appeal  may  obtain 
copies  of  such  documents. 

(ii)  Parties  may  request  production  of 
any  documents  regarding  any  matter, 
not  privileged,  which  is  relevant  to  the 
subject  matter  involved  in  the  pending 
action.  Grounds  for  objection  will  not 
exist  if  the  information  sought  appears 
reasonably  calculated  to  lead  to  the 
discovery  of  admissible  evidence. 

(iii)  If  such.documents  include 
privileged  information  or  information 
the  disclosure  of  which  is  proscribed  by 
the  Food  Stamp  Act  of  1977,  as 
amended,  such  documents  need  not  be 
produced. 


(c)  Supplementation  of  response.  A 
party  who  knows  or  later  learns  that  a 
response  is  incorrect  is  under  a  duty  to 
correct  such  response  as  soon  as 
possible.  A  party  who  has  responded  to 
a  request  for  discovery  with  a  response 
that  was  complete  when  made  is  under 
a  duty  to  supplement  the  response  to 
include  information  thereafter  acquired 
A  party  is  under  a  duty  to  supplement 
responses  with  respect  to  any  question 
directly  addressed  to: 

(1)  The  identity  and  location  of 
persons  having  knowledge  of 
discoverable  matters,  and 

(2)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  the  hearing,  the  subject 
matter  on  which  such  expert(s)  is 
expected  to  testify,  and  the  substance  of 
the  testimony. 

(d)  Frequency  and  use  of  discovery. 
The  ALJ  shall  limit,  upon  motion  of  a 
party,  the  frequency  or  extent  of 
discovery  if  the  ALJ  determines  that: 

(1)  The  discovery  sought  is 
unreasonably  cimiulative  or  duplicative, 
or  is  obtainable  from  some  other  source 
that  is  more  convenient,  less 
burdensome,  or  less  expensive; 

(2)  The  party  seeking  discovery  has 
had  ample  opportunity  by  discovery  in 
the  action  to  obtain  the  information 
sought;  or 

(3)  The  discovery  is  unduly 
burdensome  or  expensive,  taking  into 
account  the  needs  of  the  case,  the 
amount  in  controversy,  limitations  on 
the  parties'  resources,  and  the 
importance  of  the  issues  at  stake  in  the 
litigation. 

(e)  Protective  orders— {1)  Request  for 
protective  order.  A  party  served  with 
such  a  request  may  file  a  motion  for  a 
protective  order  before  the  date  on 
which  a  response  to  the  discovery 
request  is  due,  stating  why  discovery 
should  be  limited  or  should  not  bo 
required. 

(2)  Issuance  of  protective  order.  In 
issuing  a  protective  order,  the  ALJ  may 
make  any  order  which  justice  requires 
to  protect  a  party  or  person  from 
annoyance,  embarrassment,  oppression 
or  undue  burden  or  expense,  including 
one  or  more  of  the  following: 
(i)  That  discovery  not  be  had; 
(ii)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested; 

(iii)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(iv)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  ALJ;  and 

(v)  That  the  contents  of  discovery  or 
evidence  be  sealed. 


seel 
des 
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(c)  Supplementation  of  response.  A 
party  who  knows  or  later  leams  that  a 
response  is  incorrect  is  under  a  duty  to 
correct  such  response  as  soon  as 
possible.  A  party  who  has  responded  to 
a  request  for  discovery  with  a  response 
that  was  complete  when  made  is  under 
a  duty  to  supplement  the  response  to 
include  information  thereafter  acquired 
A  party  is  under  a  duty  to  supplement 
responses  with  respect  to  any  question 
directly  addressed  to: 

(1)  The  identity  and  location  of 
persons  having  knowledge  of 
discoverable  matters,  and 

(2)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  the  hearing,  the  subject 
matter  on  which  such  expert(s)  is 
expected  to  testify,  and  the  substance  of 
the  testimony. 

(d)  Frequency  and  use  of  discovery. 
The  ALJ  shall  limit,  upon  motion  of  a 
party,  the  frequency  or  extent  of 
discovery  if  the  ALJ  determines  that: 

(IJ  The  discovery  sought  is 
unreasonably  cimiulative  or  duplicative, 
or  is  obtainable  from  some  other  source 
that  is  more  convenient,  less 
burdensome,  or  less  expensive; 

(2)  The  party  seeking  discovery  has 
had  ample  opportunity  by  discovery  in 
the  action  to  obtain  the  information 
sought;  or 

(3)  The  discovery  is  unduly 
burdensome  or  expensive,  taking  into 
account  the  needs  of  the  case,  the 
amount  in  controversy,  limitations  on 
the  parties'  resources,  and  the 
importance  of  the  issues  at  stake  in  the 
litigation. 

(e)  Protective  orders— {!)  Request  for 
protective  order.  A  party  served  with 
such  a  request  may  file  a  motion  for  a 
protective  order  before  the  date  on 
which  a  response  to  the  discovery 
request  is  due,  stating  why  discovery 
should  be  limited  or  should  not  be 
required. 

(2)  Issuance  of  protective  order.  In 
issuing  a  protective  order,  the  ALJ  may 
ntake  any  order  which  justice  requires 
to  protect  a  party  or  person  from 
annoyance,  embarrassment,  oppression 
or  undue  burden  or  expense,  including 
one  or  more  of  the  following: 
(ij  That  discovery  not  be  had; 
(ii)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested; 

(iii)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(ivj  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  ALJ;  and 

(v)  That  the  contents  of  discovery  or 
evidence  be  sealed. 


(0  Failure  to  respond  to  discovery— 

(1)  Motions  to  compel.  If  a  deponent 
fails  to  respond  or  gives  an  evasive  or 
incomplete  answer  to  a  question 
propounded  at  a  deposition  pursuant  to 
paragraph  (a)  of  this  section  or  a  party 
fails  to  respond  or  gives  evasive  or 
incomplete  answers  to  written 
interrogatories  or  admissions,  or  fails  to 
respond,  in  full  or  in  part,  to  a  request 
for  production  of  documents  served 
pursuant  to  paragraph  (b)  of  this  section, 
the  party  seeking  discovery  may  apply 
for  an  order  compelling  an  answer  by 
filing  and  serving  a  motion  on  all  parties 
and  deponents. 

(2)  Filing  motion  to  compel,  (i)  Such 
motion  must  be  fded  within  20  days 
following  the  service  of  the 
unresponsive  answer  upon  deposition 
or  within  20  days  after  expiration  of  the 
period  allowed  for  answers  to 
interrogatories  or  production  of 
documents. 

(ii)  On  matters  related  to  an  oral 
examination,  the  proponent  of  the 
question  may  complete  or  adjourn  the 
examination  before  he  applies  for  an 
order. 

(3)  Responding  to  motion  to  compel. 
A  response  to  the  motion  may  be  filed 
in  accordance  with  §  283.18(d). 

tg)  Decision  oftheALj.  (1)  The  ALJ 
may  grant  a  motion  to  compel 
production  or  deny  a  motion  for  a 
protective  order  only  if  the  ALJ  finds 
that  the  discovery  sought  is  necessary 
for  the  expediUous,  fair,  and  reasonable 
consideration  of  the  issues;  it  is  not 
unduly  costly  or  burdensome;  it  will  not 
unduly  delay  the  proceeding;  and  the 
information  sought  is  not  privileged. 

(2)  The  initial  decision  of  the  ALJ 
regarding  the  motion  to  compel  the 
production  of  privileged  documents  or 
the  motion  for  a  protective  order  shall 
become  final  and  effective  10  days  after 
ser\'ice  unless  either  party  pursues  the 
opUons  as  discussed  in  §§  283.17(d)  and 
283.20. 

(h)  Failure  to  comply  with  an  order. 
(1)  If  a  party  or  other  witness  refuses  to 
be  sworn  or  refuses  to  answer  any 
question  after  being  directed  to  do  so  by 
order  of  the  ALJ.  such  refusal  may 
subject  the  refusing  party  to  proceedings 
to  compel  compliance  with  the  ALJ's 
order  in  the  appropriate  United  States 
district  court. 

(2)  If  any  party  or  other  person  refuses 
to  obey  an  order  made  under  this 
section  requiring  an  answer  to 
designated  questions  or  production  of 
documents,  the  ALJ  may  order  that  the 
matters  regarding  whic^  questions  were 
asked  or  the  contents  of  the  document 
or  documents  or  any  other  designated 
facts  should  be  taken  to  be  established 
for  the  purposes  of  the  proceeding  in 


accordance  with  the  claim  of  the  party 
obtaining  the  order. 

(i)  Postponements  or  delays.  No 
hearing,  proceeding  or  other  matter 
under  this  part  shall  be  postponed  or 
otherwise  delayed  pending  the  response 
or  resolution  of  issues  pertaining  to  a 
request  for  information  pursuant  to  the 
Freedom  of  hiformation  Act.  5  U  S  C 
552. 


§283.13    Subpoenas. 

(a)  Issuance  of  subpoenas.  The 
attendance  and  testimony  of  witnesses 
and  the  production  of  documentary 
evidence  from  any  place  in  the  United 
States  on  behalf  of  any  party  to  the 
appeal  may  be  required  by  subpoena  at 
the  designated  place  of  hearing.  Except 
for  cause  shown,  requests  for  subpoenas 
shall  be  filed  at  least  15  days  prior  to  the 
date  of  the  hearing.  Subpoenas  shall  be 
issued  by  the  ALJ,  over  the  facsimile 
signature  of  the  Secretary,  upon  a 
reasonable  showing  by  the  applicant  of 
the  grounds,  necessity  and  reasonable 
scope  thereof. 

(b)  Senice  of  subpoenas.  (1)  When  the 
ALJ  issues  a  subpoena  under  this 
section,  the  party  who  requested  such 
subpoena  shall  serve  all.other  parties 
with  a  copy  of  the  subpoena,  notice  nf 
the  names  and  addresses  of  the 
individuals  subpoenaed  and  specify  any 
documents  required  to  be  produced. 

(2)  Subpoenas  may  be  served: 
(i)  By  a  U.S.  Marshal  or  deputy 

marshal, 

(ii)  By  any  other  person  who  is  not 
less  than  18  years  of  age.  or 

(iii)  By  registering  and  mailing  a  copy 
of  the  subpoena  addressed  to  the  person 
to  be  served  at  the  last  knowTi  principal 
place  of  business  or  residence. 

(3)  Proof  of  service  may  be  made: 
(i)  By  the  return  of  service  on  the 

subpoena  by  the  U.S.  Marshal  or  deputy 
marshal, 

(ii)  If  ser\'ed  by  an  employee  of  the 
Department,  by  a  certificate  stating  that 
he  personally  served  the  subpoena  upon 
the  person  named  therein. 

(iii)  If  served  by  another  person,  by  an 
affidavit  of  such  person  stating  that  he 
personally  served  the  subpoena  upon 
the  person  named  therein,  or 

(iv)  If  service  was  by  registered  mail, 
by  an  affidavit  made  by  the  person 
mailing  the  subpoena  that  it  was  mailed 
as  provided  herein  and  by  the  signed 
return  post-office  receipt  Where  the 
subpoena  is  issued  on  behalf  of  the 
Secretary  and  service  is  by  mail,  the 
return  receipt  writhout  an  affidavit  or 
certificate  of  mailing  shall  be  sufficient 
proof  of  service. 

(4)  In  making  personal  service,  the 
person  making  service  shall  leave  a 
copy  of  the  subpoena  with  the  person 
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subpoenaed,  or,  if 
immediately  avai 
responsible  person 
service  residing  or 
place  of  residence 
person  subpoenaed . 

(5)  The  original 
bearing  or  accomp^ied 
proof  of  service,  sh 
official  who  issued 
at  whose  request 
shall  be  responsibh 
thereof. 


!  uch  person  is  not 

with  any  other 
authorized  to  accept 
I  MTiployed  at  the 
business  of  the 


ths 


pii 


§  283. 1 4    Fees  of  witnesses. 

Witnesses  summ 
rules  shall  be  paid 
expenses  that  are , 
courts  of  the  Unitec 
paid  by  the  party  a 
witness  appears.  C 
or  local  govemmen 
be  eligible  to  receiv 


(ined  under  these 

1  he  same  fees  and 
id  witnesses  in  the 
States.  Fees  shall  be 

tjwhose  request  the 
Current  Federal,  State, 
employees  shall  not 

;  witness  fees. 


§283.15    Procedure 


or  hearing. 


Petition  or  Answer, 
appropriate.  Failurt 
within  the  time  spe  uHed  shall 


constitute  a  waiver  )f  the  opportunity 
for  such  a  hearing,  (  xcept  as  provided 
In  the  event  FNS 
facts  and  fails  to 


Federal  Register  /  Vol.  5! 


the  subpoena, 

by  the  required 

11  be  returned  to  the 

the  same.  The  party 

subpoena  is  issued 

for  the  service 


(a)  Request  for  be  ihng.  A  party  may 
request  a  hearing  oi  the  facts  by 
including  such  reqi  est  in  its  Appeal 
whichever  is 
to  request  a  hearing 


for  under  §  283.4(i) 
denies  any  material 

request  a  hearing,  tl  e  matter  may  be  set 

motion  of  the  State 

\LJ's  own  motion. 


down  for  hearing  or 
agency  or  upon  the 

(b)  Time  and  plac  s.  If  any  material 
issue  of  fact  is  joine  i  by  the  pleadings, 
the  ALJ.  upon  motic  n  of  any  party, 
stating  that  the  matt  jr  is  ready  for 
hearing,  shall  set  a  t  me  for  the  hearing, 
as  soon  as  feasible  t  lereafter,  with  due 
regard  for  the  publi<  interest  and  the 
convenience  and  ne  :essity  of  the  State 
agency  and  FNS.  Th  e  hearing  shall  be 
held  at  the  U.S.  Department  of 
Agriculture,  Washir  gton,  DC.  Upon  a 
.showing  of  unusual 
circumstances,  the  ALJ  may  order  that 

It  another  location. 

lotice  stating  the 


the  hearing  be  held 

The  ALj  shall  file  a 

time  and  place  of  thfe  hearing.  If  any 

change  in  the  time  c  f  the  hearing  is 

made,  the  ALJ  shall 

change,  which  notic^  shall  be  served 

upon  the  parties,  un  ess  it  is  made 

during  the  course  of 

made  a  part  of  the  tr  inscript  or  actual 

notice  given  to  the  p  arties. 

(c)  Appearances. 
appear  in  person  or 
record  in  the  appeal 


he  parties  may 
)y  attorney  of 
or  by  any  other 


designated  represen  ative.  Any  person 
who  appears  as  attoi  ney  or  as  a  party's 
designated  represen  ative  must  conform 
to  the  standards  of  e  hical  conduct 


required  by  practitioners  before  the 
courts  of  the  United  States. 

(d)  Exchange  of  witness  and  rebutta] 
witness  lists,  statements  and  exbjbits. 
(1)  Witness  and  rebuttal  witness  lists, 
copies  of  prior  statements  of  proposed 
witnesses,  and  copies  of  proposed 
hearing  exhibits,  including  copies  of 
any  written  statements  or  depositions 
that  a  party  intends  to  offer  in  lieu  of 
live  testimony  in  accordance  with 
§283.12(a)(7},  shall  be  exchanged  at 
least  15  days  in  advance  of  the  hearing 
or  at  such  other  time  as  may  be  set  by 
the  ALJ. 

(2)  A  witness  whose  name  does  not 
appear  on  the  witness  list  shall  not  be 
permitted  to  testify  and  exhibits  which 
were  not  provided  to  the  opposing  party 
as  provided  above  shall  not  be  admitted 
into  evidence  at  the  hearing  absent  a 
showing  of  cause  and  as  authorized  by 
the  ALJ. 

(e)  Deparment  of  attorney  or 
representative.  (1)  Whenever  an  ALJ 
finds  that  a  person  acting  as  attorney  or 
designated  representative  for  any  party 
to  the  appeal  is  guilty  of  unethical  or 
contumacious  conduct  in,  or  in 
coimection  with  an  appeal,  the  ALJ  may 
order  that  such  person  be  precluded 
from  further  acting  as  attorney  or 
representative  in  the  appeal.  Review  by 
the  Judicial  Officer  may  be  taken  on  any 
such  order,  but  no  appeal  of  the  QC 
claim  shall  be  delayed  or  suspended 
pending  disposition  of  the  debarment 
review  by  the  Judicial  Officer.  Provided, 
however,  that  the  ALJ  shall  suspend  the 
appeal  of  the  QC  claim  for  a  reasonable 
time  for  the  purpose  of  enabling  the 
party  to  obtain  another  attorney  or 
representative. 

(2)  Whenever  it  is  found,  after  notice 
and  opportunity  for  hearing,  that  a 
person  who  is  acting  or  who  has  acted 
as  attorney  or  representative  for  another 
person  in  any  proceeding  before  the 
U.S.  Department  of  Agriculture,  is  unfit 
to  act  as  such  counsel  because  of  such 
unethical  or  contumacious  conduct, 
such  person  will  be  precluded  from 
acting  as  the  attorney  or  representative 
in  any  or  all  proceedings  before  the 
Department  as  found  to  be  appropriate. 

(n  Failure  to  appear.  (1)  U  FNS  or  the 
State  agency,  after  being  duly  notified, 
fails  to  appear  at  the  hearing  without 
cause,  that  party  shall  be  deemed  to 
have  waived  the  opportunity  for  an  oral 
hearing  and  to  have  admitted  any  facts 
which  may  be  presented  at  the  hearing. 
Such  failure  by  either  party  shall  also 
constitute  an  admission  of  all  the 
material  allegations  of  fact  contained  in 
any  pleadings  submitted  by  the  other 
party.  The  party  who  appears  shall  have 
the  option  of  whether  to  follow  the 
procedure  under  §  283.7  or  to  present 


evidence,  in  whole  or  in  part,  in  the 
form  of  declarations  or  by  oral 
testimony  before  the  ALJ. 

(2)  Failure  to  appear  at  a  hearing  shall 
not  be  deemed  to  be  a  waiver  of  the 
right  to  be  served  with  a  copy  of  the 
ALJ's  initial  decision,  to  file  a  motion 
for  reconsideration  pursuant  to 
§  283.17(d)  or  to  seek  review  by  the 
Judicial  Officer  in  accordance  with 
§283.20. 

(g)  Order  of  proceeding.  Except  as 
may  be  decided  otherwrise  by  the  ALJ, 
FNS  shall  proceed  first  at  the  hearing. 
FNS  has  the  burden  of  proving,  by  a 
preponderaiice  of  the  evidence,  the  QC 
claim  against  the  State  agency  for  a  QC 
error  rate  in  excess  of  the  tolerance 
level.  The  State  agency  will  proceed 
second  and  must  prove,  by  a 
preponderance  of  the  evidence,  the  facts 
upon  which  it  bases  its  appeal. 

(h)  Evidence.  (1)  The  testimony  of 
witnesses  at  a  hearing  shall  be  on  oath 
or  affirmation  and  subject  to  cross- 
examination. 

(2)  Upon  a  finding  of  cause,  the  ALJ 
may  order  that  any  witness  be  examined 
separately  and  apart  from  all  other 
witnesses  except  those  who  may  be 
parties  to  the  appeal  or  whose  presence 
is  shown  by  a  party  to  be  essential  to  the 
presentation  of  the  party's  cause. 

(3)  After  a  witness  called  by  either 
party  has  testified  on  direct 
examination,  any  other  party  may 
request  and  obtain  the  production  of 
any  statement,  or  part  thereof,  of  such 
witness  in  the  possession  of  the 
opposing  party  which  relates  to  the 
subject  matter  as  to  which  the  witness 
has  testified.  Such  production  shall  be 
made  according  to  the  procedures  and 
subject  to  the  definitions  and  limitations 
prescribed  in  the  Jencks  Act  (18  U.S.C. 
3500). 

(4)  Evidence  which  is  immaterial, 
irrelevant,  or  unduly  repetitious,  or 
which  is  not  of  the  sort  upon  which 
responsible  persons  are  accustomed  to 
rely,  shall  be  excluded  by  order  of  the. 
ALJ  insofar  as  practicable. 

(i)  Inclusion  in  the  record.  At  the  oral 
hearing  or  as  ordered  by  the  ALJ, 
depositions  to  the  extent  deemed 
admissible,  written  interrogatories, 
written  requests  for  admission  and 
respective  responses  may  be  offered  in 
evidence  by  the  party  at  whose  instance 
they  were  taken.  If  not  offered  by  such 
party,  they  may  be  offered  in  whole  or 
in  part  by  any  other  party.  If  only  part 
of  a  deposition,  written  interrogatory, 
written  request  for  admission  or 
response  thereto  is  offered  in  evidence 
by  a  party,  any  other  party  may  require 
that  all  of  it,  which  is  relevant  to  the 
part  introduced,  be  offered,  and  any 
party  may  introduce  any  other  parts. 


Such  depositions,  written 
interrogatories,  written  requests  for. 
admission  aivd  respective  responses 
thereto  shall  be  admissible  in  evidence 
subject  to  such  objections  as  to 
relevancy,  materiality  or  competency  of 
the  testimony  as  were  noted  at  the  time 
of  their  taking  or  are  made  at  the  time 
they  are  offered  in  evidence. 

(j)  Objections.  (1)  If  a  party  objects  to 
the  admission  of  any  evidence  or  to  the 
limitation  of  the  scope  of  any 
examination  or  cross  examination  or  to 
any  other  ruling  by  the  ALJ.  the  party 
shall  state  briefly  the  grounds  of  such 
objection,  whereupon  an  automatic 
exception  will  follow  if  the  objection  is 
overruled  by  the  ALJ. 

(2)  Only  objections  made  before  the 
ALJ  may  be  subsequently  relied  upon  on 
review  by  the  Judicial  Officer. 

(k)  Exhibits.  Four  copies  of  each 
exhibit  shall  be  filed  with  the  ALJ. 
However,  where  there  are  more  than 
two  parties  in  the  appeal,  an  additional 
copy  shall  be  filed  for  each  additional 
party.  A  true  copy  of  an  exhibit  may  be 
substituted  for  the  original. 

(1)  Official  records  or  documents.  An 
official  government  record  or  document 
or  entry  therein,  if  admissible  for  any 
purpose,  shall  be  admissible  in  evidence 
without  the  production  of  the  person 
who  made  or  prepared  the  same,  and 
shall  be  prima  facie  evidence  of  the 
relevant  facts  stated  therein.  Such 
record  or  document  shall  be  evidenced 
by  an  official  publication  thereof  or  by 
a  copy  certified  by  a  person  having  legal ' 
authority  to  make  such  certification, 
(m)  Official  notice.  Official  notice 
shall  be  taken  of  such  matters  as  are 
judicially  noticed  by  the  courts  of  the 
United  States  and  of  any  other  matter  of 
technical,  scientific,  or  commercial  fact 
of  established  character.  Provided,  that 
the  parties  shall  be  given  adequate 
opportunity  to  show  that  such  facts  are 
erroneously  noticed. 

(n)  Offer  of  proof  Whenever  evidence 
is  excluded  by  the  ALJ,  the  party 
offering  such  evidence  may  make  an 
offer  of  proof,  which  shall  be  included 
in  the  transcript.  The  offer  of  proof  shall 
consist  of  a  brief  statement  describing 
the  evidence  excluded.  If  the  evidence 
consists  of  a  brief  oral  statement,  it  shall 
be  included  in  the  transcript  in  toto.  If 
the  evidence  consists  of  a  document  or 
other  exhibit,  it  shall  be  marked  for 
identification  and  inserted  in  the 
hearing  record.  In  either  event,  if  the 
Judicial  Officer,  upon  review, 
determines  that  the  ALJ's  ruling 
excluding  the  evidence  was  erroneous 
and  prejudicial,  the  evidence  shall  be 
considered  a  part  of  the  transcript  and 
hearing  record.  If  the  Judicial  Officer 
determines  that  the  ALJ's  ruling 
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Such  depositions,  written 
interrogatories,  written  requests  for 
admission  and  respective  responses 
thereto  shall  be  admissible  in  evidence 
subject  to  such  objections  as  to 
relevancy,  materiality  or  competency  of 
the  testimony  as  were  noted  at  the  time 
of  their  taking  or  are  made  at  the  time 
they  are  offered  in  evidence. 

(j)  Objections.  (1)  If  a  party  objects  to 
the  admission  of  any  evidence  or  to  the 
limitation  of  the  scope  of  any 
examination  or  cross  examination  or  to 
any  other  ruling  by  the  ALJ.  the  party 
shall  state  briefly  the  grounds  of  such 
objection,  whereupon  an  automatic 
exception  will  follow  if  the  objection  is 
overruled  by  the  ALJ. 

(2)  Only  objections  made  before  the 
ALJ  may  be  subsequently  relied  upon  on 
review  by  the  Judicial  Officer. 

(k)  Exhibits.  Four  copies  of  each 
exhibit  shall  be  filed  with  the  ALJ. 
However,  where  there  are  more  than 
two  parties  in  the  appeal,  an  additional 
copy  shall  be  filed  for  each  additional 
party.  A  true  copy  of  an  exhibit  may  be 
substituted  for  the  original. 

(1)  Official  records  or  documents.  An 
official  government  record  or  document 
or  entry  therein,  if  admissible  for  any 
purpose,  shall  be  admissible  in  evidence 
without  the  production  of  the  person 
who  made  or  prepared  the  same,  and 
shall  be  prima  facie  evidence  of  the 
relevant  facts  stated  therein.  Such 
record  or  document  shall  be  evidenced 
by  an  official  publication  thereof  or  by 
a  copy  certified  by  a  person  having  legal 
authority  to  make  such  certification, 
(m)  Official  notice.  Official  notice 
shall  be  taken  of  such  matters  as  are 
judicially  noticed  by  the  courts  of  the 
United  States  and  of  any  other  matter  of 
technical,  scientific,  or  commercial  fact 
of  established  character.  Provided,  that 
the  parties  shall  be  given  adequate 
opportunity  to  show  that  such  facts  are 
erroneously  noticed. 

(n)  Offer  of  proof.  Whenever  evidence 
is  excluded  by  the  ALJ,  the  party 
offering  such  evidence  may  make  an 
offer  of  proof,  which  shall  be  included 
in  the  transcript.  The  offer  of  proof  shall 
consist  of  a  brief  statement  describing 
the  evidence  excluded.  If  the  evidence 
consists  of  a  brief  oral  statement,  it  shall 
be  included  in  the  transcript  in  toto.  If 
the  evidence  consists  of  a  document  or 
other  exhibit,  it  shall  be  marked  for 
identification  and  inserted  in  the 
hearing  record.  In  either  event,  if  the 
Judicial  Officer,  upon  review, 
determines  that  the  ALJ's  ruling 
excluding  the  evidence  was  erroneous 
and  prejudicial,  the  evidence  shall  be 
considered  a  part  of  the  transcript  and 
hearing  record.  If  the  Judicial  Officer 
determines  that  the  ALJ's  ruling 


excluding  the  evidence  was  erroneous 
and  prejudicial,  and  that  it  would 
inappropriate  to  have  such  evidence 
considered  a  part  of  the  hearing  record 
without  reopening  the  hearing,  the 
Judicial  Officer  may  direct  that  the 
hearing  be  reopened  to  permit  the  taking 
of  such  evidence  or  for  any  other 
purpose  in  connection  with  the 
excluded  evidence. 

(o)  Transcript.  Hearings  shall  be 
recorded  and  transcribed  verbatim.  The 
party  requesting  the  hearing  shall  bear 
the  transcription  cost  of  producing  the 
transcript  and  the  duplication  cost  for 
one  transcript  provided  to  the  ALJ  and 
to  the  other  parties  to  the  appeal. 


§  283.1 6    Consolidation  of  issues. 

Similar  issues  involved  in  appeals  by 
two  or  more  State  agencies  may  be 
consolidated  upon  motion  by  the  State 
agencies,  FNS,  or  at  the  discretion  of  the 
ALJ  if  it  is  decided  that  consolidation 
would  help  to  promote  administrative 
efficiency. 

(a)  Disposition  of  consolidated  issues. 
If  the  ALJ  orders  consolidation,  the 
issues  consolidated  wrill  be  considered 
first.  If  a  hearing  has  been  requested  by 
any  of  the  parties  that  have  had  issues 
consolidated,  arguments  on  the 
consolidated  issues  will  be  heard  before 
arguments  on  dissimilar  issues.  The  ALJ 
will  take  the  information  into 
consideration  along  with  arguments  on 
other  issues  in  preparing  initial 
decisions  for  QC  appeals  in  which  some 
issues  have  been  consolidated. 

(b)  Initial  decision.  (1)  If  the  ALJ 
decides  the  evidence  and  arguments  by 
the  State  agencies  on  the  consoUdated 
issues  cannot  be  overcome  by  the 
evidence  presented  by  FNS  and  are 
sufficient  to  grant  the  relief  requested  by 
a  State  agency  or  all  State  agencies  in 
which  the  issue  is  involved,  the  ALJ 
shall  prepare  an  initial  decision  as 
provided  in  §  283.17(c). 

(2)  FNS  may  file  a  motion  for 
reconsideration  pursuant  to  §283. 17(d) 
or  seek  review  by  the  Judicial  Officer  in 
accordance  with  §  283.20. 

§  283.1 7    Post-hearing  procedure. 

(a)  Corrections  to  transcript.  (1)  At 
any  time,  but  not  later  than  the  time 
fixed  for  filing  proposed  findings  of  fact, 
conclusions  of  law,  order  and  briefs,  any 
party  may  file  a  motion  proposing 
corrections  to  the  transcript. 

(2)  Unless  a  party  files  such  a  motion 
in  the  matter  prescribed,  the  transcript 
shall  be  presumed  to  be  a  true,  correct, 
and  complete  transcript  of  the  testimony 
given  at  the  hearing  and  to  contain  an 
accurate  description  or  reference  to  all 
exhibits  received  in  evidence  and  made 
part  of  the  hearing  record.  The 


transcript  shall  be  deemed  to  be 
certified  without  further  action  by  the 
ALJ.  ' 

(3)  At  any  time  prior  to  the  fiUng  of 
the  ALJ's  initial  decision  and  after 
consideration  of  any  objections  filed  as 
to  the  transcript,  the  ALJ  may  issue  an 
order  making  any  corrections  in  the 
transcript  that  the  ALJ  finds  are 
warranted.  Such  corrections  shall  be 
entered  into  the  original  transcript  by 
the  Hearing  Clerk  (without  obscuring 
the  original  text). 

(b)  Proposed  findings  of  fact, 
conclusions  of  law.  order,  and  briefs. 
The  parties  may  file  proposed  findings 
of  fact,  conclusions  of  law  and  orders 
based  solely  upon  the  record  and  on 
officially  noticed  matters,  and  briefs  in 
support  thereof,  briefs  may  be  filed  at 
the  discretion  of  the  ALJ.  the  ALJ  shall 
announce  at  the  hearing  the  time  within 
which  these  documents  may  be  filed. 

(c)  ALJ's  initial  decision.  (1)  The  ALJ 
shall  decide  the  appeal  not  later  than  60 
days  after  receipt  of  rebuttal  evidence 
submitted  by  the  State  agency  or,  if  the 
State  agency  does  not  submit  rebuttal 
evidence,  not  later  than  90  days  after  the 
State  agency  submits  the  notice  of 
appeal  and  evidence  in  support  of  the 
appeal.  In  accordance  with  §  283.22(f). 
the  ALJ  may.  upon  motion  or  sua 
sponte.  extend  this  deadline  for  cause 
shown. 

(2)  The  ALJ  shall  prepare,  upon  the 
basis  of  the  record  and  officially  noticed 
matters,  and  shall  file,  an  initial 
decision  which  shall  include  a  decision 
on  a  request  for  good  cause  relief,  a  copy 
of  which  shall  be  served  upon  each  of 
the  parties. 

(3J  Such  initial  decision  shall  be 
considered  final  for  purposes  of  judicial 
review  without  further  proceedings, 
unless  there  is  a  motion  for 
reconsideration  filed  pursuant  to 
§  283.1 7(d)  or  review  by  the  Judicial 
Officer  is  sought  pursuant  to  §  283.20. 

(4)  If  no  motion  for  reconsideration  or 
review  by  the  Judicial  Officer  is  filed, 
the  initial  decision  shall  constitute  the 
final  notice  of  determination  for 
purposes  of  judicial  review  and  shall 
become  effective  30  day  after  service, 
(d)  Motion  for  reconsideration.  (1) 
Except  as  provided  in  paragraph  (d)(4) 
of  this  section,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 
decision  within  30  days  of  service  of  the 
initial  decision.  If  setved  by  mail,  the 
time  for  filing  a  motion  for 
reconsideration  will  be  5  days  longer  in 
accordance  with  §  283.22. 

(2)  Every  such  motion  must  set  forth 
the  mattes  claimed  to  have  been 
erroneously  decided  and  the  basis  of  the 
alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief. 
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(3)  Responses  to  such  motions  shall 
be  filed  in  accordance  with  §  283.18(d). 

(4)  No  party  may  fi|e  a  motion  for 
reconsideration  of  anj  initial  decision 
that  has  been  revised' in  response  to  a 
previous  motion  for  nBConsideration. 

(5)  The  AL)  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  init^l  decision. 

(6)  li  the  AL]  denies  a  motion  for 
reconsideration,  the  mitial  decision 
shall  constitute  the  filial  notice  of 
determination  for  purposes  of  judicial 
review  and  shall  become  effective  30 
days  after  service  unless  review  by  the 
judicial  Officer  is  soqght  in  accordance 
with  §  283.20. 

(7)  If  the  AL]  issued  a  revised  initial 
decision,  that  decision  shall  constitute 
the  final  notice  of  determination  for 
purposes  of  judicial  review  and  shall 
become  effective  30  days  after  service 
unless  review  by  the  judicial  Officer  is 
sought  in  accordance  with  §  283.20. 

§283.18    Motions  and  requests. 

(a)  Filing.  All  motidns  and  requests 
shall  be  filed  with  th^  Hearing  Clerk. 
and  served  upon  all  t|ie  parties  by  the 
moving  or  requesting  party,  except 
motions  and  requests  made  on  the 
record  during  the  oral  hearing.  The  AL) 
assigned  to  the  ap{>eal  or  the  Chief  Judge 
shall  rule  upon  all  motions  and  requests 
filed  or  made  prior  to  seeking  review  of 
the  AL]'s  initial  decision  pursuant  to 

§  283.20,  except  motifs  directly 
relating  to  such  revie^r.  Thereafter,  the 
Judicial  Officer  shall  ^le  on  any 
motions  and  requests  as  well  as  the 
motions  directly  relating  to  the  review 
of  the  ALj's  initial  decision, 

(b)  Time  for  filing. 
request  may  be  fil^ 
that: 

(1)  Motions  to  di! 
§283.5  must  be  filed 
allowed  for  filing  an  Answer;  and 

(2)  Motions  for  reconsideration  must 
be  filed  within  30  da}«  of  service  of  the 
ALj's  initial  decision  pursuant  to 

§  283.17(d).  I 

(c)  Contents.  All  written  motions  and 
requests  shall  state  the  particular  order, 
ruling,  or  action  desired  and  the 
grounds  therefor.        j 

(d)  Response  to  moaons  and  requests. 
Within  10  days  after  service  of  any 
written  motion  or  reqiest  or  within 
such  shorter  or  longer  period  as  may  be 
fixed  by  the  AL]  or  Judicial  Officer,  an 
opposing  party  nvay  fi|e  a  response  to 
the  motion  or  request.  The  moving  party 
shall  have  no  right  to  reply  to  the 
response;  however,  thp  AL]  or  judicial 
O^cer  may  order  that  a  reply  be  filed. 

(e)  Certification  to  the  Judicial  Officer. 
The  submission  or  certification  of  any 
motion,  request,  objection,  or  other 


ly  motion  or 
:  any  time,  except 

^ss  pursuant  to 
nthin  the  time 


IMI 


3uestion  to  the  Judicial  Officer  prior  to 
le  seeking  of  review  pursuant  to 
§  283.20  shall  be  made  by  and  in  the 
discretion  of  the  AL).  The  AL)  may 
either  rule  upon  or  certify  the  motion, 
request,  objection,  or  other  question  to 
the  judicial  Officer,  but  not  both. 

§283.19    ALJs. 

(a)  Assignment.  No  AL)  shall  be 
assigned  to  serve  in  any  appeal  who: 

(1)  Has  any  pecuniary  interest  in  any 
matter  or  business  involved  in  the 
appeal, 

(2)  Is  related  by  blood  or  marriage  to 
any  party  in  the  appeal,  or 

(3)  Has  any  conflict  of  Interest  which 
might  impair  the  ALj's  objectivity  in  the 
appeal. 

(b)  Disqualification  ofALJ.  (1)  Any 
party  to  the  appeal  may.  by  motion, 
request  that  the  AL)  vrithdraw  from  the 
appeal  on  one  or  more  of  the  grounds 
set  out  in  paragraph  (a)  of  this  section. 
Such  motion  shall  set  forth  with 
particularity  the  alleged  grounds  for 
disqualification.  The  AL]  may  then 
either  rule  upon  or  certify  the  motion  to 
the  judicial  Officer,  but  not  both. 

(2)  The  AL]  may  withdraw  fix)m  any 
appeal  for  any  reason  deemed  by  the 
ALJ  to  be  disqualifying. 

(c)  Powers.  (1)  Subject  to  review  as 
provided  elsewhere  in  this  part,  the  ALJ, 
in  any  assigned  appeal,  shall  have  the 
power  to: 

(i)  Rule  upon  motions  and  requests; 

(ii)  Set  the  time  and  place  of  a  pre- 
hearing conference  and  the  time  of  the 
hearing,  adjourn  the  hearing  from  time 
to  time,  and  change  the  time  of  the 
hearing; 

(iii)  Administer  oaths  and 
affirmations; 

(iv)  Regulate  the  scope  and  timing  of 
discovery; 

(v)  Issue  and  enforce  subpoenas  as 
authorized  under  7  U.S.C.  2023(a)  and 
these  rules; 

(vi)  Summon  and  examine  witnesses 
and  receive  evidence  at  the  hearing; 

(vii)  Appoint  expert  witnesses  in 
accordance  with  the  provisions  of  Rule 
706  of  the  Federal  Rules  of  Evidence: 

(viii)  Admit  or  exclude  evidence; 

(ix)  Hear  oral  argument  on  facts  or 
law; 

(x)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  non-oral 
hearing  procedures  under  subpart  C  of 
this  part  where  there  is  no  disputed 
material  issue  of  fact; 

(xi)  Perform  all  acts  and  take  all 
measures  necessary  for  the  maintenance 
of  order,  indudmg  the  exclusion  of 
contumacious  counsel  or  other  persons; 

(xii)  Take  all  other  actions  authorized 
under  the  Act  and  these  rules,  including 
the  extension  of  time  upon  motion  of  a 
party  or  sua  sponte  for  cause  shown. 


(2)  The  AL)  may  not  rule  upon  the 
validity  of  Federal  statutes  or 
regulations. 

(d)  Who  may  act  in  the  absence  of  the 
ALJ.  In  case  of  the  absence  of  the  AL) 
or  the  ALj's  inability  to  act,  the  powers 
and  duties  to  be  performed  by  the  ALJ 
under  these  rules  of  practice  in 
connection  with  any  assigned  appeal 
may,  without  abatement  of  the  appeal, 
unless  otherwise  directed  by  the  Chief 
judge,  be  assigned  to  any  other  AL). 

§283.20    Review  by  the  Judicial  Officer. 

(a)  Filing  of  review  petition.  (1)  Within 
30  days  after  service  of  the  ALj's  initial 
decision,  or  any  part  thereof,  any  party 
may  seek  judicial  Officer  review  of  such 
dedsion  by  filing  a  review  petition  with 
the  Hearing  Clerk.  However,  if  another 
party  files  a  motion  for  reconsideration 
imder  §  283.17(d),  consideration  of  the 
review  petition  shall  be  stayed 
automatically  pending  resolution  of  the 
motion  for  reconsideration.  If  a  motion 
for  reconsideration  is  timely  filed,  a 
review  petition  may  be  filed  within  30 
days  after  the  ALJ  denies  the  motion  or 
issues  a  revised  initial  decision, 
whichever  applies. 

(2)  As  provided  in  §  283.15(h). 
objections  made  before  the  ALJ 
regarding  evidence  or  regarding  a 
limitation  on  examination  or  cross- 
examination  or  other  ruling  may  be 
relied  upon  in  a  Judicial  Officer  review. 

(3)  Each  issue  set  forth  in  the  review 
petition,  and  the  arguments  thereon, 
shall  be  plainly  and  concisely  stated; 
and  shall  contain  detailed  citations  to 
the  record,  statutes,  regulations  or 
authorities  being  relied  upon  in  support 
thereof.  A  brief  in  support  may  be  filed 
simultaneously  with  the  review 
petition. 

(b)  Response  to  review  petition. 
Within  30  days  after  service  of  a  copy 
of  a  review  petition  and  any  brief  in 
support  thereof,  any  other  party  to  the 
proceedings  may  file  a  response  in 
support  of  or  in  opposition  to  the  review 
petition  and  in  such  response  any 
relevant  issue,  not  presented  in  the 
review  petition,  may  be  raised. 

(c)  Transmittal  of  the  record.  (1) 
Whenever  a  review  petition  of  an  ALj's 
initial  decision  is  filed  and  a  response 
thereto  has  been  filed  or  time  for  filing 
a  response  has  expired,  the  Hearing 
Clerk  shall  transmit  to  the  judicial 
Officer  the  record  of  the  appeal. 

(2)  Such  record  shall  include:  The 
pleadings;  motions  and  requests  filed 
and  rulings  thereon;  the  transcript  of  the 
testimony  taken  at  the  hearing,  together 
with  the  exhibits  filed  in  connection 
therewith;  any  documents  or  p>ap)ers 
filed  in  connection  with  a  preheiaring 
conference;  such  proposed  findings  of 
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fact,  conclusions  of  law,  orders,  and 
briefs  in  suppxNrt  thereof,  as  may  have 
been  filed  in  connection  v^th  the 
appeal;  the  ALj's  initial  decision;  the 
motion  for  reconsideration  of  the  ALj's 
initial  decision;  the  ALj's  initial 
-  decision  on  the  motion  for 
recoiisideration  and  the  review  p)etition. 
and  such  briefa  in  support  thereof  and 
responses  thereto  as  may  have  been 
filed. 

(d)  Oral  argument.  A  piarty  filing  a 
review  petition  may  request,  within  the 
prescribed  time  for  filing  such  review 
petition,  an  opportimity  for  oral 
argximent  before  the  Judicial  Officer. 
Within  the  time  allowed  for  filing  a 
response,  the  responding  pjarty  may  file 
a  request  for  such  oral  argument.  Failiire 
to  make  such  request  to  appeal  before 
the  Judicial  Officer,  within  the 
prescribed  time  pjeriod,  shall  be  deemed 
a  waiver  of  the  opportunity  for  oral 
argument.  There  is  no  right  to  appoar 
p)ersonally  before  the  Judicial  Officer. 
The  Judicial  Officer  may  grant,  refuse, 
or  limit  any  request  for  oral  argument. 
Oral  argximent  shall  not  be  transcribed 
unless  so  ordered  in  advance  by  the 
judicial  Officer  for  cause  shown  upon 
request  of  a  party  or  upon  the  Judicial 
Officer's  own  motion. 

(e)  Scope  of  argument.  Argument  to 
be  heard  by  the  Judicial  Officer  on 
review,  whether  oral  or  on  brief,  shall  be 
limited  to  the  issues  raised  in  the  review 
petition  to  the  Judicial  Officer  or  in  the 
response  to  such  pnetition,  except  that  if 
the  Judicial  Officer  determines  that 
additional  issues  should  be  argued, 4he 
parties  shall  be  given  reasonable  notice 
of  such  determination,  so  as  to  p)ernut 
adequate  prep>aration  on  all  issues  to  be 
argued. 

(fj  Notice  of  argument:  postponement. 
The  Hearing  Clerk  shall  advise  all 
parties  of  the  time  and  place  at  which 
oral  argument  will  be  heard.  A  request 
for  postponement  of  the  argument  must 
be  made  by  motion  filed  within  a 
reasonable  time  in  advance  of  the  date 
fixed  for  argument. 

(g)  Order  of  argument.  The  appellant 
is  entitled  to  commence  and  Conclude 
the  argument. 

(hj  Submission  of  briefs.  By  agreement 
of  the  parties,  a  review  may  be 
submitted  for  decision  on  the  briefs,  but 
the  Judicial  Officer  may  direct  that  the 
review  be  argued  cwally. 

(i)  Additional  evidence,  li  any  p)arty 
demonstrates  to  the  satisfaction  of  the 
Judicial  Officer  that  additional  evidence 
not  presented  to  the  ALJ  is  material,  not 
cumulative,  and  that  there  were 
reasonable  grounds  for  the  failure  to 
present  such  evidence  to  the  ALJ.  the 
Judicial  Officer  shall  remand  the  matter 
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fact.  conc]usions  of  law,  orders,  and 
briefs  in  support  thereof,  as  may  have 
been  fiJed  in  connection  with  the 
appeal;  the  ALJ's  initial  decision;  the 
motion  for  reconsideration  of  the  ALJ's 
initial  decision;  the  ALJ's  initial 
■  decision  on  the  motion  for 
reconsideration  and  the  review  petition, 
and  such  brieb  in  support  thereof  and 
responses  thereto  as  may  have  been 
filed. 

(d)  Oral  argument.  A  party  hling  a 
review  petition  may  request,  within  the 
prescribed  time  for  filing  such  review 
petition,  an  opportxinity  for  oral 
argxunent  before  the  Judicial  Officer. 
Within  the  time  allowed  for  filing  a 
response,  the  responding  party  may  file 
a  request  for  such  oral  argximent.  Failure 
to  make  such  request  to  appear  before 
the  Judicial  Officer,  within  the 
prescribed  time  period,  shall  be  deemed 
a  waiver  of  the  opportunity  for  oral 
argument.  There  is  no  right  to  appear 
personally  before  the  Judicial  Officer. 
The  Judicial  Officer  may  grant,  refuse, 
or  limit  any  request  for  oral  argiunent. 
Oral  argument  shall  not  be  transcribed 
unless  so  ordered  in  advance  by  the 
Judicial  Officer  for  cause  shown  upon 
request  of  a  party  or  upon  the  Judicial 
Officer's  own  motion. 

(e)  Scope  of  argument.  Argument  to 
be  heard  by  the  Judicial  Officer  on 
review,  whether  oral  or  on  brief,  shall  be 
limited  to  the  issues  raised  in  the  review 
petition  to  the  Judicial  Officer  or  in  the 
response  to  such  petition,  except  that  if 
the  Judicial  Officer  determines  that 
additional  issues  should  be  argued, ihe 
parties  shall  be  given  reasonable  notice 
of  such  determination,  so  as  to  permit 
adequate  preparation  on  all  issues  to  be 
argued. 

(f)  Notice  of  argument;  postponement. 
The  Hearing  Clerk  shall  advise  all 
parties  of  the  time  and  place  at  which 
oral  argument  will  be  heard.  A  request 
for  postponement  of  the  argument  must 
be  made  by  motion  filed  within  a 
reasonable  time  in  advance  of  the  date 
fixed  for  argimient. 

(g)  Order  of  argument.  The  appellant 
is  entitled  to  commence  and  Conclude 
the  argument. 

fh)  Submission  of  briefs.  Byagreement 
of  the  parties,  a  review  may  be 
submitted  for  decision  on  the  briefs,  but 
the  Judicial  Officer  may  direct  that  the 
review  be  argued  orally. 

(i)  Additional  evidence.  If  any  party 
demonstrates  to  the  satisfaction  of  the 
Judicial  Officer  that  additional  evidence 
not  presented  to  the  ALJ  is  material,  not 
cimiuiative,  and  that  there  were 
reasonable  grounds  for  the  failure  to 
present  such  evidence  to  the  ALJ.  the 
Judicial  Officer  shall  remand  the  matter 


to  the  ALJ  for  consideration  of  sudh 
additional  evidence. 

(j)  Decision  of  the  Judicial  Officer  on 
review.  (1)  As  soon  as  practicable  after 
the  receipt  of  the  record  from  the 
Hearing  Clerk,  or,  in  case  oral  argument 
was  had,  as  soon  as  practicable 
thereafter,  the  Judicial  Officer,  upon  the 
basis  of  the  record  and  any  matter  of 
which  official  notice  is  taken,  shall  rule 
on  the  review. 

(2)  The  Judicial  Officer  may  adopt, 
reduce,  reverse,  compromise,  remand  or 
approve  settlement  of  any  claim  initially 
decided  by  the  ALJ  under  this  p£irt. 

(3)  The  Judicial  Officer  shall  promptly 
serve  each  party  to  the  appeal  with  a 
copy  of  the  ruling  of  the  Judicial  Officer 
which  shall  be  considereid  the  final 
determination  and  contain  a  statement 
describing  the  right  to  seek  judicial 
review. 

(4)  Judicial  re\iew  must  be  sought 
withdn  30  days  of  service  of  the  final 
notice  of  determination  by  the  Judicial 
Officer  pursuant  to  7  U.S.C  2023(a). 

§  283.21    Ex  parte  communkattons. 

(a)  ALJ;  Judicial  Officer.  At  no  time 
prior  to  the  issuance  of  the  final 
decision  shall  the  ALJ  or  Judicial  Officer 
discuss  ex  parte  the  merits  of  the  appeal 
or  review  with  any  person  who  is 
connected  with  the  appeal  or  review  in 
an  advocative  or  in  an  investigative 
capacity,  or  with  any  representative  of 
such  person.  However,  procedural 
matters  shall  not  be  included  within 
this  limitation;  and  furthermore,  the  ALJ 
or  Judicial  Officer  may  discuss  the 
merits  of  the  case  with  such  a  person  if 
all  parties  to  the  appeal  or  review,  or 
their  attorneys  have  been  given  notice 
and  an  opportunity  to  participate.  A 
memorandum  of  such  discussion  shall 
be  included  in  the  record. 

(b)  Parties;  interested  persons.  No 
party  or  other  interested  person  shall 
make  or  knowingly  cause  to  be  made  to 
the  ALJ  or  Judicial  Officer  an  ex  parte 
communication  relevant  to  the  merits  of 
the  appeal  or  review. 

(c)  Procedure.  If  the  ALJ  or  Judicial 
Officer  receives  an  ex  parte 
communication  in  violation  of  this 
section,  the  one  who  receives  the 
communication  shall  place  in  the  public 
record  of  the  appeal  or  review: 

(1)  All  such  written  communications; 

(2)  Memoranda  stating  the  substance 
of  all  such  oral  commimications;  and 

(3)  Copies  of  all  written  responses, 
and  memoranda  stating  the  substance  of 
alloral  responses  thereto. 

(4)  Upon  receipt  of  a  communication 
knowingly  made  or  knowingly  caused  to 
be  made  by  a  party  in  violation  of  this 
section,  the  ALJ  or  Judicial  Officer  may, 
to  the  extent  consistent  with  the 


interests  of  justice  and  the  policy  of  the 
underljring  statute,  require  the  party  to 
show  cause  why  its  ckim  or  interest  in 
the  appeal  or  review  should  not  be 
dismissed,  denied,  disregarded  or  • 
otherwise  adversely  affected  on  account 
of  such  violation. 

(d)  Decision.  To  the  extent  consistent 
with  the  interests  of  justice  and  the 
policy  of  the  underlying  statute,  a 
violation  of  this  section  shall  be 
sufficient  grounds  for  a  decision  adverse 
to  the  party  who  knowingly  commits  a 
violation  of  this  section  or  who 
knowringly  causes  such  a  violation  to 
occur. 

%  283.22    Form;  fMIng;  aervic*;  proof  of 
service;  computatkm  ol  time;  and 
extensions  of  time. 

(a)  Form.  (1)  The  original  and  two 
copies  of  all  papers  in  a  proceeding 
conducted  under  this  subpart  shall  be 
filed  Vkrith  the  Hearing  Clerk. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
docket  number  assigned  by  the  Hearing 
Clerk,  and  a  descriptive  title  (e.g.. 
Motion  for  Extension  of  Time). 

(3)  Every  pleading  and  paper  shall  be 
signed  by  and  contain  the  address  and 
telephone  number  of  the  representative 
for  the  party  on  whose  behalf  the  paper 
was  filed. 

(b)  Filing.  Papers  are  considered  filed 
when  they  are  postmarked,  or,  received, 
if  hand  delivered.  Date  of  maifing  may 
be  established  by  a  certificate  fitjm  the 
party  or  representative  or  by  proof  that 
the  document  was  sent  by  certified  or 
registered  mail. 

(c)  Senice.  A  party  filing  a  document 
with  the  ALJ  shall,  at  the  time  of  fifing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  document  shall  be  made  by 
delivering  or  mailing  a  copy  to  the 
party's  last  known  address.  When  a 
party  is  represented  by  an  attorney  or 
designated  representative,  service  shall 
be  made  upon  such  attorney  or 
representative  in  lieu  of  the  actual  party. 

(d)  Proof  of  service.  A  certificate  of  the 
person  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  date,  time  and  manner  of 
service,  shall  be  proof  of  senice. 

(e)  Computation  of  time. 

(1)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act,  event,  ot  default,  and 
includes  the  last  day  of  the  period, 
imless  it  is  a  Saturday.  Sunday  or  legal 
hohday  observed  by  the  Federal 
Government,  in  which  event  it  includes 
the  next  business  day. 
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(2)  When  a  document  has  been  served 
by  mail,  an  additional  five  days  will  be 
added  to  the  time  pennitted  for  any 
response.  [ 

(i)  Extensions  ojltime.  Requests  for 
extensions  of  time  shall  be  submitted  to 
the  ALJ,  Chief  Judge  or  the  Judicial 
Officer  prior  to  tha'expiration  of  the 
original  due  date.  iThe  time  for  the  filing 
of  any  document  qr  paper  required  or 
authorized  under  the  rules  in  this  part 
may  be  extended  l  y  the  ALJ,  Chief 
Judge  or  the  Judici  al  Officer,  if,  in  the 
judgment  of  the  A  J,  Chief  Judge  or  the 
Judicial  Officer,  thsre  is  cause  for  the 
extension.  In  insta  ices  where  the  time 
permits  notice  oft  le  request  for 
extension,  time  sh  ill  be  given  to  the 
other  party  to  subr  lit  views  concerning 
the  request. 

§283.23    Procedur^  matters. 

(a)  Communications  from  Hearing 
Clerk.  In  order  to  e  icpedite  the  appeal 
process,  the  Hearii  g  Clerk  may  develop 
form  letters  and  tn  nsmittal  forms  to  be 
used  for  notices.  s<  r\'ice  of  papers, 
requests  for  inform  ation.  and  all  other 
communications  b  stween  the  Hearing 
Clerk's  Office  and  he  parties. 

(b)  Representatic  n.  All  parties  may  be 
represented  by  attcmeys  or  by 
designated  represe  itatives.  Attorneys  or 
designated  represe:  itatives  appearing  for 
the  parties  shall  fil  s  formal  notices  of 
appearances  and  w  ithdrawals  with  the 
Hearing  Clerk. 


Subpart  C — Sumrrtary 
Appeals  of  QC  Ctajms 
$50,000 


part 


rts  I 


§  283.24    Incorporatf} 
reference. 

Except  as  otherwise 
following  procedui  js 
subpart  B  of  this 
appeals  of  QCclai 
$50,000:  §§283.5 
283.6  Answer.  283 
Amendment  o 
Withdrawal  o 
Decision;  283.18  / 
283.19 /IL/'s;  283. 
Judicial  Officer,  28: 
Communications 
Service:  Extensions 
Computations  of 
Procedural  Matters 


.2) 


§283.25    Filing  appe  3ls  for  QC  claims  of 


less  than  $50,000. 

(a)  Time.  A  State 
the  bill  for  coUecti 
claim  of  less  than 
stamp  QC  error  rate 
tolerance  level.  A 
a  written  notice  of 
with  this  section,  wfthin 
receipt  of  the  bill 


fo- 


IMI 


Procedure  for 
of  Less  Than 


n  of  procedures  by 


provided,  the 
detailed  in 
shall  apply  to 
of  less  than 
tJiotion  to  Dismiss; 
Rebuttal  or 
>f  Apieal  or  Answer.  283.9 
ifApf^al;  283.10  Consent 
ons  and  Requests; 
Review  by  the 
21  Ex  Parte 
.22  Filings: 
of  Time:  and 
and  283.23 


M  )tic 


2  33. 


Ti  ne; 


igency  may  appeal 
from  FNS  for  a  QC 
000  for  a  food 
in  excess  of  the 
agency  must  file 
a  ppeal.  in  accordance 
10  days  of 
collection  fi-om 


10  ti 
SiO 


S  ate  J 


FNS  for  a  QC  claim  of  less  than  $50,000. 

The  State  agency  may  request  an 

extension  to  the  10-day  filing 

requirement  in  accordance  with 

§  283.22(0.  FNS  shall  issue  the  bill  for 

collection  by  certified  mail  or  personal 

service. 

(b)  Exhaustion  of  administrative 
remedies.  The  State  agency  must  appeal 
the  bill  for  collection  to  the  ALJ, 
pursuant  to  this  subpart,  and  exhaust 
the  available  administrative  remedies 
before  filing  suit  in  the  Federal  District 
Courts. 

(c)  Filing.  The  notice  of  appeal  shall 
be  filed  with  the  Hearing  Clerk. 

(d)  Content  of  the  notice  of  appeal.  (1) 
A  notice  of  appeal,  in  order  to  be 
considered  acceptable  must  contain  the 
following  information: 

(i)  A  brief  and  clear  statement  that  it 
is  an  appeal  from  a  QC  claim  of  less 
than  $50,000  identifying  the  period  the 
claim  covers,  the  date  and  amount  of  the 
bill  for  collection,  and  the  date  of 
receipt  of  the  bill  for  collection; 

(ii)  Identification  of  the  State  agency 
as  the  appellant  and  FNS  as  the 
appellee; 

(iii)  A  statement  that  the  notice  of 
appeal  is  filed  pursuant  to  section  14(a) 
of  the  Food  Stamp  Act; 

(iv)  A  true  copy  of  the  bill  for 
collection  which  constitutes  the  basis 
for  the  filing  of  the  notice  of  appeal 
shall  be  attached  to  the  notice. 

(2)  Failure  to  file  an  acceptable  notice 
of  appeal  may  result  in  a  challenge  by 
FNS  to  the  notice  and  dismissal  of  the 
notice  by  the  ALJ  and  a  waiver  of  the 
opportunity  for  further  appeal  or  review 
by  the  Judicial  Officer  unless  the  State 
agency  pursues  the  options  as  discussed 
in  §§  283.17(d)  and  283.20. 

(e)  Receipt  of  notice  of  appeal  and 
assignment  of  docket  number.  Upon 
receipt  of  a  notice  of  appeal,  the  Hearing 
Clerk  shall  assign  the  appeal  a  docket 
number.  The  Hearing  Clerk  shall: 

(1)  Send  the  State  agency  a  letter 
which  shall  include  the  following 
information: 

(i)  Advise  that  the  notice  of  appeal 
has  been  received  and  the  date  of 
receipt; 

(ii)  The  docket  number  assigned  to  the 
appeal  and  instructions  that  all  future 
communications  related  to  the  appeal 
shall  reference  the  docket  number,  and; 

(iii)  That  the  State  agency  must  file 
and  serve  its  appeal  petition,  as  set  forth 
in  §  283.22  not  later  than  60  days  after 
receiving  a  notice  of  the  claim.  Failure 
to  file  a  timely  appeal  petition  may 
result  in  a  waiver  of  further  appeal 
rights. 

(2)  Send  FNS  a  copy  of  the  notice  of 
appeal  and  a  copy  of  the  letter  to  the 
State  agency. 


(f)  Stay  of  collection.  The  filing  of  a 
timely  notice  of  appeal  shall 
automatically  stay  the  action  of  FNS  to 
collect  the  QC  claim  asserted  against  the 
State  agency  until  a  decision  is  reached 
on  the  acceptability  of  the  appeal,  and 
in  the  case  of  an  acceptable  appeal,  until 
a  final  administrative  determination  has 
been  issued.  However,  interest  will 
accrue  on  the  outstanding  claim  amount 
during  the  stay  as  provided  in  section 
13(a)(l}  of  the  Food  Stamp  Act  of  1977, 
as  amended  (7  U.S.C.  2022(a)(1)). 

(g)  Content  of  appeal  petition.  The 
appeal  petition  shall  include: 

(1)  A  brief  statement  of  the  allegations 
of  fact  and  provisions  of  law  that 
constitute  the  basis  for  the  appeal 
including  a  statement  as  to  whether  a 
factual  basis  for  good  cause  relief  exists, 
and 

(2)  The  nature  of  the  relief  sought, 
(h)  FNS  answer.  Upon  service  of  the 

State  agency  appeal  petition,  FNS  shall 
file  an  answer,  pursuant  to  §  283.6,  not 
later  than  60  days  after  the  State  agency 
submits  its  appeal  petition. 

§  283.26  Request  ttiat  appeals  be  handled 
under  procedures  in  subpart  B  for  appeals 
of  QC  claims  of  $50,000  or  more. 

(a)  If.  after  the  filing  of  its  appeal 
petition,  the  State  agency  does  not 
believi!  that  the  summary  procedure 
provided  in  this  subpart  is  adequate  for 
handling  the  appeal  and  that  an  oral 
hearing  is  necessary,  the  State  agency 
may  file,  no  later  than  the  date 
established  for  the  conclusion  of  any 
discovery  pursuant  to  §  283.29,  a  motion 
that  its  appeal  be  handled  under  the 
procedures  in  subpart  B  of  this  part. 

(b)  The  motion  shall  specify  why  the 
State  agency  believes  that  the  summary 
procedure  is  inadequate  and  what  harm 
will  result  if  an  oral  hearing  is  not  held. 

(c)  FNS  will  have  10  days  fi-om 
service  of  the  State  agency's  motion  that 
the  appeal  be  handled  under  subpart  B 
of  this  part  to  submit  arguments  either 
in  support  of  or  against  the  State 
agency's  position. 

(d)  The  ALJ  will  review  the  State 
agency's  motion  and  the  information 
submitted  by  FNS  and  decide  which 
procedures  shall  be  used  in  the  appeal. 

§  283.27    Procedures  upon  failure  to  file  an 
answer. 

The  failure  by  FNS  to  file  an  answer 
shall  constitute  a  waiver  of  the 
opportunity  to  file  a  cross  motion  for 
summary  judgment  pursuant  to 
§  283.30.  Upon  such  failure  to  file,  the 
State  agency  shall  file  a  proposed 
decision,  along  with  a  motion  for 
adoption  thereof,  both  of  which  shall  be 
served  upon  FNS  by  the  State  agency. 
Within  10  days  after  service  of  such 


motion  and  proposed  decision,  FNS 
may  file  with  the  Hearing  Clerk 
objections  thereto.  If  the  ALJ  finds  that 
meritorious  objections  have  been  filed, 
the  State  agency's  motion  shall  be 
denied  with  supporting  reasons.  If 
meritorious  objections  are  not  filed,  the 
ALJ  shall  issue  an  initial  decision 
without  further  procedures.  Copies  of 
the  decision  or  denial  of  State  agency's 
motion  shall  be  served  on  each  of  the 
parties  and  shall  be  included  as  part  of 
the  official  record.  Where  the  decision 
as  proposed  by  the  State  agency  is 
adopted  as  the  ALJ's  initial  decision, 
such  decision  of  the  ALJ  shall  become 
final  and  effective  30  days  after  service 
unless  reconsideration  or  review  by  the 
Judicial  Officer  is  sought  as  discussed  in 
§§283.17(d)  and  283.20. 

§283.28    Discovery. 

Upon  motion  and  as  ordered  by  the 
ALJ,  written  interrogatories,  written 
requests  for  admissions  and  written 
requests  for  the  production  of 
documents,  may  be  served  by  any  party 
to  the  appeal  upon  any  other  party  and 
used  in  accordance  with  §  283.12(b). 

§283.29    Scheduling  conference. 

(a)  Time  and  place.  The  ALJ  shall 
direct  the  parties  or  their  counsel  to 
attend  a  scheduling  conference 
following  the  filing  of  a  notice  of  appeal 
pursuant  to  §  283.25.  The  scheduling 
conference  shall  be  held  at  the  U.S. 
Department  of  Agriculture,  Washington, 
DC.  Reasonable  notice  of  the  time  and 
place  of  the  scheduling  conference  shall 
be  given.  The  ALJ  may  order  each  of  the 
parties  to  furnish  at  the  scheduling 
conference  the  following: 

(1)  An  outline  of  the  appeal  or 
defense; 

(2)  The  legal  theories  upon  which  the 
party  will  rely; 

(3)  Copies  of  or  a  list  of  documents 
that  the  party  anticipates  relying  upon; 

(b)  Procedures.  The  ALJ  shall  not 
order  any  of  the  foregoing  procedures 
that  a  party  can  show  are  inappropriate 
or  imwarranted  under  the  circumstances 
of  the  particular  appeal. 

(c)  Scheduling  conference.  At  the 
scheduling  conference,  the  following 
matters  shall  be  considered: 

(1)  The  simplification  of  issues; 

(2)  The  necessity  of  amendments  to 
pleadings; 

(3)  Stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and 
admissibility  of  documents; 

(4)  Negotiation,  compromise,  or 
settlement  of  issues; 

(5)  The  exchange  of  copies  of 
proposed  exhibits; 

(6)  The  nature  of  and  the  date  by 
which  discovery,  as  provided  in 

§  283.28,  must  be  completed; 
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motion  and  proposed  decision,  FNS 
may  file  with  the  Hearing  Clerk 
objections  thereto.  If  the  ALJ  finds  thai 
meritorious  objections  have  been  filed, 
the  State  agency's  motion  shall  be 
denied  with  supporting  reasons.  If 
meritorious  objections  are  not  filed,  the 
ALJ  shall  issue  an  initial  decision 
without  further  procedures.  Copies  of 
the  decision  or  denial  of  State  agency's 
motion  shall  be  served  on  each  of  the 
parties  and  shall  be  included  as  part  of 
the  official  record.  Where  the  decision 
as  proposed  by  the  State  agency  is 
adopted  as  the  ALJ's  initial  decision, 
such  decision  of  the  ALJ  shall  become 
final  and  effective  30  days  after  service 
unless  reconsideration  or  review  by  the 
Judicial  Officer  is  sought  as  discussed  in 
§§  283.17(d)  and  283.20. 

§  283.28    D4scovefy. 

Upon  motion  and  as  ordered  by  the 
ALJ.  written  interrogatories,  written 
requests  for  admissions  and  written 
requests  for  the  production  of 
documents,  may  be  served  by  any  party 
to  the  appeal  upon  any  other  party  and 
used  in  accordance  with  §  283.12(b). 

§283.29    Scheduling  conference. 

(a)  Time  and  place.  The  ALJ  shall 
direct  the  parties  or  their  counsel  to 
attend  a  scheduling  conference 
following  the  filing  of  a  notice  of  appeal 
pursuant  to  §  283.25.  The  scheduling 
conference  shall  be  held  at  the  U.S. 
Department  of  Agriculture,  Washington, 
DC.  Reasonable  notice  of  the  time  and 
place  of  the  schedufing  conference  shall 
be  given.  The  ALJ  may  order  each  of  the 
parties  to  furnish  at  the  scheduling 
conference  the  following: 

(1)  An  outline  of  the  appeal  or 
defense; 

(2)  The  legal  theories  upon  which  the 
party  will  rely; 

(3)  Copies  of  or  a  list  of  documents 
that  the  party  anticipates  relying  upon; 

(b)  Procedures.  The  ALJ  shall  not 
order  any  of  the  foregoing  procedures 
that  a  party  can  show  are  inappropriate 
or  imwarranted  under  the  circumstances 
of  the  particular  appeal. 

(c)  Scheduling  conference.  At  the 
scheduling  conference,  the  following 
matters  shall  be  considered: 

(1)  The  simplification  of  issues; 

(2)  The  necessity  of  amendments  to 
pleadings; 

(3)  Stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and 
admissibility  of  documents; 

(4)  Negotiation,  compromise,  or 
settlement  of  issues; 

(5)  The  exchange  of  copies  of 
proposed  exhibits; 

(6)  The  nature  of  and  the  date  by 
which  discovery,  as  provided  in 

§  283.28,  must  be  completed; 


(7)  The  identification  of  documents  or 
matters  of  which  official  nodce  may  be 
requested; 

(8)  A  schedule  to  be  followed  by  the 
parties  for  the  filing  of  cross-motions  for 
summary  judgment  and  completion  of 
other  actions  decided  at  the  conference; 
and 

(9)  Such  other  matters  as  may 
expedite  and  aid  in  the  disposition  of 
the  appeal. 

(d)  Reporting.  A  scheduling 
conference  will  not  be  stenographically 
reported  unless  so  directed  by  the  ALJ. 

(e)  Attendance  at  scheduling 
conference.  In  the  event  the  ALJ 
concludes  that  personal  attendance  by 
the  ALJ  and  the  parties  or  counsel  at  a 
scheduling  conference  is  unwarranted 
or  impractical,  but  decides  that  a 
conference  would  expedite  the  appeal, 
the  ALJ  may  conduct  such  conference 
by  telephone. 

(f)  Order.  Actions  taien  as  a  result  of 
a  conference  shall  be  reduced  to  an 
appropriate  written  order,  unless  the 
ALJ  concludes  that  a  stenographic 
report  shall  suffice. 

§  283.30    Cross  motions  for  summary 
Judgment 

Appeals  filed  pursuant  to  this  subpart 
shall  be  determined  upon  cross  motions 
for  summary  judgment  unless  the  matter 
is  heard  under  subpart  B  of  this  part  in 
accordance  with  §  283.26.  Cross  motions 
for  simimary  judgment  shall  be  filed  by 
the  parties  along  with  the  appeal 
petition  and  answer  or  in  accordance 
Mdth  the  schedule  estabhshed  by  the 
ALJ  pursuant  to  §  283.29.  Motions  for 
simimary  judgment  shall  address  the 
issues  raised  by  the  pleadings  and  may 
be  supported  by  declarations.  Motions 
and  accompanying  briefs  in  suppwrt  of 
summar>'  judgment  shall  not  exceed  35 
pages  excluding  exhibits  unless 
otherwise  authorized  by  the  ALJ.  Reply 
briefs  may  be  filed  by  the  parties  in 
accordance  with  the  schedule 
established  by  the  ALJ.  Reply  briefs  may 
not  exceed  15  pages  in  length,  excluding 
exhibits. 

§  283.31    Review  of  the  Record. 

(a)  The  ALJ  shall  review  the  cross 
motions  for  summary  judgment,  briefs, 
reply  briefs  and  supporting  materials 
submitted  by  both  FNS  and  the  State 
agency. 

(b)  If  the  ALJ  decides  that  additional 
information  or  briefing  is  required  irom 
a  party,  a  request  for  such  information 
or  briefing  shall  be  submitted  to  such 
party  with  a  copy  to  the  other  party.  The 
request  shall  identify  the  additional 
information  or  specific  issues  to  be 
addressed  and  shall  specify  the  date(s) 
by  which  such  information  or  briefing 


must  be  provided.  Upon  receipt  of  such 
additional  information  or  briefing,  the 
ALJ  shall  provide  the  other  party  an 
opportmiity  to  submit  responsive 
information  or  briefing. 

(c)  If  the  party  to  whom  a  request  for 
additional  information  or  briefing  is 
made  fails  to  submit  the  information  or 
brief  the  issue{s)  as  requested,  the  ALJ 
may  decide  the  appeal  based  on  the 
existing  record. 

(d)  If  the  ALJ  decides  that  oral 
argument  is  necessary  on  legal  issues, 
the  ALJ  shall  set  a  time  for  the  oral 
arguments  as  soon  as  feasible  thereafter, 
with  due  regard  for  the  public  interest 
and  the  convenience  and  necessity  of 
the  State  agency  and  FNS.  The  oral 
arguments  shall  be  held  at  the  U.S. 
Department  of  Agriculture.  Washington, 
DC  Upon  a  showing  of  unusual  or 
extraordinary  circvmistances.  the  ALJ 
may  order  that  the  argxmient  be  held  at 
another  location.  The  ALJ  shall  file  a 
notice  stating  the  time  and  place  of  the 
oral  arguments.  If  any  change  in  the 
time  of  the  oral  argvunents  is  made,  the 
ALJ  shall  file  a  notice  of  such  change, 
which  notice  shall  be  served  upon  the 
parties,  unless  it  is  made  during  the 
course  of  the  oral  argimients  and  made 

a  part  of  the  transcript  or  actual  notice 
given  to  the  parties. 

(e)  Oral  argument  shall  not  be 
transcribed  unless  so  ordered  in 
advance  by  the  ALJ  for  cause  shown 
upon  request  of  a  party  or  upon  the 
ALJ's  own  motion. 

§283.32    ALJ's  Inmal  decision. 

(a)  The  ALJ  shall  decide  the  appeal 
not  later  than  60  days  after  receipt  of 
rebuttal  evidence  submitted  by  the  State 
agency  pursuant  to  §  283.8  or,  if  the 
State  agency  does  not  submit  rebuttal 
evidence,  not  later  than  90  days  after  the 
State  agency  submits  the  notice  of 
appeal  and  evidence  in  support  of  the 
appeal.  The  ALJ  may  extend  this 
deadline  for  cause  shown. 

(b)  The  ALJ  shall  prepare,  upon  the 
basis  of  the  record,  and  shall  file  an 
initial  decision  which  shall  include  a 
decision  on  a  request  for  good  cause 
relief,  a  copy  of  which  shall  be  served 
upon  each  of  the  parties. 

(cj  Such  initial  decision  shall 
constitute  the  final  notice  of 
determination  for  purposes  of  judicial 
review  without  further  proceedings, 
unless  there  is  a  motion  for 
reconsideration  filed  pursuant  to 
S  283.17(d)  or  review  by  the  Judicial 
Officer  is  sought  pursuant  to  §  283.20. 
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DEPARTMENT  OF  Tl  lANSPORTATlON 
Federal  Aviation  Adrpinistration 

14  CFR  Part  23 

[Docket  No.  1 18CE,  Sp4:ial  Condition  23- 
ACE-76] 

Special  Conditions,;  Ballistic  Recovery 
Systems,  Modified  far  Small  General 
Aviation  Airplanes 

AGENCY:  Federal  Avi^ion 
Administration  (FAA  .  DOT. 
ACTION:  Final  special  conditions. 


SUMMARY:  These  spec  al  conditions  are 
being  issued  for  the  supplementary  type 
certification  of  the  Ba 
Systems,  Inc.,  parachute  recovery 
system  installed  in  sn  all  general 
aviation  airplanes.  Th  is  system  is 
referred  to  as  the  GAF  D.  Airplanes 
modified  to  use  this  s  ,'stem  will 
incorporate  novel  or  i  nusual  design 
features  for  which  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards.  These  spec  al  conditions 
contain  the  additional  airworthiness 
standards  that  the  Adjninistrator 
considers  necessary  tc  establish  a  level 
of  safety  equivalent  to  the  original 
certification  basis  for  ihese  airplanes. 
EFFECTIVE  DATE:  August  5.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lowell  Foster,  Aerospkce  Engineer, 
Standards  Office  (AcM-100),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration.  601  Eist  12th  Street. 
Kansas  City,  Missouri 
(816) 426-5688. 


64106;  telephone 


SUPPLEMENTARY  INFORIIATION 

Background 

On  January  12,  1987 ,  the  BaHistic 
Recovery  System.  Inc.  (BRSJ,  9242 
Hudson  Boulevard.  Lalce  Elmo, 
Minnesota  55042,  file<  an  application 
for  a  supplemental  typ  e  certificate  (STC) 
to  install  the  GARD-ll  iO  parachute 
recovery  system  on  Cessna  150/A150 
Series  and  152/A152  Model  Airplanes. 
Subsequently,  they  re<  eived  the  STC 
under  Special  Conditio  m  23-ACE-33, 
dated  November  17,  V  i87.  The 
parachute  recovery  syj  tern  is  intended 
to  recover  an  airplane  n  emergency 
situations  such  as  mid  air  collision,  loss 
of  engine  power,  loss  (f  airplane 


control,  sever  structural  failure,  pilot 
disorientation,  or  pilot  incapacitation 
with  a  passenger  on  board.  The  GARD- 
150  system,  which  is  only  used  as  a  last 
resort,  is  intended  to  prevent  serious 
injuries  to  the  airplane  occupants  by 
parachuting  the  airplane  to  the  ground. 

BRS  followed  then-  STC  on  the  Cessna 
150/A150  and  152/A152  Series  with 
request  for  special  conditions  on  the 
General  Aviation  Recovery  Device 
(CARD)  system  that  would  be  applicable 
to  most  general  aviation  airplanes.  The 
nature  of  the  parachute  recovery  system 
applies  to  most  general  aviation 
airplanes  with  similar  configurations 
and  characteristics.  Separate  special 
conditions  for  each  airplane  model  are 
not  needed. 

Parachute  recovery  systems  typically 
consist  of  a  parachute  packed  in  a 
canister  mounted  on  the  airfiame.  A 
solid  propellant  rocket  motor  or 
compressed  air  may  deploy  the  canopy 
and  is  usually  located  on  the  side  of  the 
canister.  A  door  positioned  above  the 
canister  seals  the  canister,  parachute 
canopy,  and  rocket  motor  from  the 
elements  and  provides  free  exit  when 
the  canopy  is  deployed.  These  systems 
are  deployed  by  a  mechanical  pull 
handle  mounted  so  that  the  pilot  and 
passenger  can  reach  it.  At  least  two 
separate  and  independent  actions  are 
required  to  deploy  the  system. 

A  multicable  bridle  attaches  the 
canopy  bridle  to  the  airplane  primary 
structure.  The  cable  lengths  are 
designed  to  provide  the  best  airplane 
touchdown  attitude.  The  cables  are 
routed  externally  and  covered  with 
small  frangible  fairings  from  the 
fuselage  exist  holes  to  the  attach  points. 

The  applicants  must  supplement  the 
FAA-approved  Flight  Manual  as  part  of 
the  STC.  The  supplement  will  describe 
the  system,  define  the  operating 
envelope  with  appropriate  warnings, 
and  define  required  system  maintenance 
and  inspection  information.  A  separate 
FAA-approved  Operating  Manual 
describing  the  previous  items  will  be 
provided  for  those  airplanes  that  do  not 
have  an  FAA-approved  Flight  Manual. 

Recommended  placards  should  be 
located  near  the  pull  handle  in  clear 
view  of  the  pilot  to  identify  the  system 
and  operating  envelope,  state 
deployment  actions,  and  provide 
appropriate  warnings.  A  warning 
placard  should  also  be  located  on  the 
canister  near  the  rocket  motor. 

Discussion 

The  installation  of  parachute  recovery  / 
systems  in  part  23,  VLA.  and  primary 
category  airplanes  was  not  envisioned 
when  the  certification  basis  for  these 
airplanes  was  established.  In  addition. 


the  Administrator  has  determined  that 
current  regiilations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  a  parachute  recovery  system; 
therefore,  this  system  is  considered  a 
novel  and  unusual  design  feature. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.101(b)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  the  novel  and 
unusual  design  features  of  the  airplane 
modification.  Special  conditions,  as 
appropriate,  are  issued  after  public 
notice  in  accordance  with  §  11.49  (as 
amended  October  25, 1989),  as  required 
by  §§  11.28  and  11.29(b).  The  special 
conditions  become  part  of  the  type 
certification  basis,  as  provided  by 
§  21.17(a)(2). 

The  flight  test  demonstration 
requirements  will  ensure  that  the 
parachute  recovery  system  will  perform 
its  intended  function  without  exceeding 
its  strength  capabilities.  Demonstrations 
will  be  required  to  show  that  the 
parachute  will  deploy  in  various 
specified  flight  conditions. 

Occupant  restraint  requirements  will 
ensure  that  airplanes  modified  with  a 
parachute  recovery  system  are  equipped 
with  a  restraint  system  designed  to 
protect  the  occupants  from  injury 
during  parachute  deployment  and 
ground  impact. 

Requirements  for  parachute 
performance  will  ensure  all  of  the 
following:  (a)  The  parachute  complies 
with  the  applicable  section  of  TSO- 
C23c  (SAE  AS8015A)  at  the  critical 
airplane  weights,  (b)  The  parachute 
deployment  loads  do  not  exceed  the 
structural  strength  of  the  airplane,  (c) 
The  system  will  provide  a  ground 
impact  that  does  not  result  in  serious 
injury  of  the  passengers,  (d)  The  system 
will  operate  in  adverse  weather 
conditions. 

The  requirements  for  the  functions 
and  operations  of  the  parachute 
recovery  system  will  ensure  all  of  the 
following:  (a)  There  is  no  fire  hazard 
associated  with  the  system,  (b)  The 
system  has  adequate  reliability,  (c)  The 
sequence  of  arming  and  activating  the 
system  will  prevent  inadvertent 
deployment,  (d)  The  system  can  be 
activated  from  either  the  pilot's  or  the 
copilot's  position  by  various  sized 
people,  (e)  The  system  will  be  labeled 
to  show  its  identification  function  and 
operating  limitations,  (f)  It  must  be 
shown  that  the  occupants  will  be 
protected  from  serious  injury  after 
touchdown  under  various  adverse 


weather  conditions,  including  high 
winds. 

Requirements  for  protection  of  the 
parachute  recovery  system  will  ensure 
that  the  system  is  protected  from 
deterioration  due  to  weathering, 
corrosion,  abrasion,  and  other  causes; 
and  that  provisions  are  made  to  the 
parachute  canister  to  provide  adequate 
ventilation  and  drainage. 

Requirements  for  a  system  inspection 
provision  will  ensure  that  adequate 
means  are  available  to  permit 
examination  of  the  parachute  recovery 
system  components  and  that 
instructions  for  continued  airworthiness 
are  provided. 

Requirements  for  operating 
limitations  of  the  parachute  recovery 
system  will  ensure  that  the  system 
operating  limitations  are  prescribed  for 
inspection,  repacking,  and  replacing  the 
system's  parachute  deployment 
mechanism  at  approved  intervals. 

Discussion  of  Comments 

Notice  of  Proposed  Special 

Conditions,  Docket  No.  118CE,  Notice 

No.  23-ACE-76  (59  FR  2786,  January 

19, 1994)  proposed  special  conditions 

for  small  general  aviation  airplanes.  The 

comment  period  for  the  notice  closed 

March  21,  1994.  Four  comments  were 

received  from  one  commenter.  All 

comments  were  concerning  the  flight 

portion  of  these  special  conditions. 

I      The  commenter  believes  that  the 

wording  of  the  proposed  special 

conditions  indicates  that  flight  test  may 

be  required  for  each  make  and  model  of 

aircraft  for  which  the  CARD  system  will 

be  installed.  The  commenter  does  not 

believe  this  is  necessary  for  airplanes 

with  similar  characteristics  such  as 

configuiration,  weight,  and  speed.  To 

support  this  position,  the  commenter 

cites  TSO-C23C  for  emergency 

personnel  parachutes  that  are  certified 

according  to  suspended  weight  and 

maximum  allowable  deployment  speed. 

The  commenter  states  that  significant 

configuration  changes  would  be  low 

vdng  versus  high  wing  or  a  change  in  si 

the  position  of  the  parachute  main  oj 

attach  point  relative  to  the  aircraft  te 

center  of  gravity.  A  significant  change  in     1  ( 

airplane  characteristics  could  be  defined    ae 

as  any  variation  that  could  potentially        dt 

cause  the  airplane  to  react  to  parachute      m 

deployment  different  from  the  original       w 

tests.  pi 

In  this  case,  a  flight  demonstration  of  gr 
satisfactory  deployment  would  be  cr 

required  unless  a  reliable  method  of 
analysis  is  available.  ev 

The  FAA  agrees  with  the  commenter  SI 
that  the  wording  of  the  proposal  infers  F/ 
that  the  flight  demonstrations  are  m( 

required  for  each  airplane  model  pr 
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weather  conditions,  including  high 
winds. 

Requirements  for  protection  of  the 
parachute  recovery  system  will  ensure 
that  the  system  is  protected  from 
deterioration  due  to  weathering, 
corrosion,  abrasion,  and  other  causes; 
and  that  provisions  are  made  to  the 
parachute  canister  to  provide  adequate 
ventilation  and  drainage. 

Requirements  for  a  system  inspection 
provision  will  ensure  that  adequate 
means  are  available  to  permit 
examination  of  the  parachute  recovery 
system  components  and  that 
instructions  for  continued  airworthiness 
are  provided. 

Requirements  for  operating 
limitations  of  the  parachute  recovery 
system  will  ensure  that  the  system 
operating  limitations  are  prescribed  for 
inspection,  repacking,  and  replacing  the 
system's  parachute  deployment 
mechanism  at  approved  intervals. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions.  Docket  No.  118CE,  Notice 
No.  23-ACE-76  (59  FR  2786.  January 
19, 1994)  proposed  special  conditions 
for  small  general  aviation  airplanes.  The 
comment  period  for  the  notice  closed 
March  21. 1994.  Four  comments  were 
received  from  one  commenter.  All 
comments  were  concerning  the  flight 
portion  of  these  special  conditions. 
!      The  commenter  believes  that  the 
wording  of  the  proposed  special 
conditions  indicates  that  flight  test  may 
be  required  for  each  make  and  model  of 
aircraft  for  which  the  CARD  system  will 
be  installed.  The  commenter  does  not 
believe  this  is  necessary  for  airplanes 
with  similar  characteristics  such  as 
configuration,  weight,  and  speed.  To 
support  this  position,  the  commenter 
cites  TSO-C23C  for  emergency 
personnel  parachutes  that  are  certified 
according  to  suspended  weight  and 
maximum  allowable  deployment  speed. 
The  commenter  states  that  significant 
configuration  changes  would  be  low 
vdng  versus  high  wing  or  a  change  in 
the  position  of  the  parachute  main 
attach  point  relative  to  the  aircraft 
center  of  gravity.  A  significant  change  in 
airplane  characteristics  could  be  defined 
as  any  variation  that  could  potentially 
cause  the  airplane  to  react  to  parachute 
deployment  different  from  the  original 
tests. 

In  this  case,  a  flight  demonstration  of 
satisfactory  deployment  would  be 
required  unless  a  rehable  method  of 
analysis  is  available. 

The  FAA  agrees  with  the  commenter 
that  the  wording  of  the  proposal  infers 
that  the  flight  demonstrations  are 
required  for  each  airplane  model 


receiving  the  STC.  This  was  not  the 
FAA's  original  intent  with  these  special 
conditions.  The  FAA  agrees  with  the  - 
commenter  that  the  CARD  system  is 
intended  to  add  a  means  of  preventing 
a  catastrophic  crash  when  all  other 
means  of  recovery  are  exhausted  or 
made  inoperative.  To  this  end.  ihis 
system  adds  to  the  overall  safety  of  the 
airplane.  Therefore,  the  FAA  agrees 
with  the  commenter's  approach  to 
different  airplanes  with  similar 
characteristics. 

The  commenter  also  believes  that 
special  condition  1(b)(3)  should  state: 
Maneuvering  speed  with  2g  normal 
load,  not  Og  normal  load.  The  original 
flight  tests  included  a  60  degree  bank 
turn  with  a  2g  normal  load  for  one 
deployment  condition.  Essentially,  the 
deployment  condition  was  the  airplane 
turning  into  the  parachute  deployment. 
The  test  evaluated  both  deployment 
, during  a  turn  and  the  force  of  the 
ballistics  to  eject  the  parachute  away 
from  the  airplane  in  a  way  that  would 
allow  it  to  open.  The  possible  concern 
was  not  having  enough  load  on  the 
parachute  to  properly  inflate  the 
canopy.  The  resuHs  on  the  original 
GARD-150  were  satisfactory.  The  FAA's 
reason  for  requiring  the  Og  test  was  to 
evaluate  additional  deployment  loads 
against  the  airframe  limits.  In  re- 
evaluating this  requirement,  the  FAA 
believes  that  data  from  static  tests  and 
the  stall  condition  deployment  will 
adequately  address  the  concerns. 
Additionally,  since  the  2g  test 
requirement  from  the  original  CARD 
system  was  satisfactory,  the  FAA  finds 
no  reason  to  evaluate  the  opening 
during  a  2g  turn  on  each  airplane  that 
requires  deployment  testing.  A  2g 
acceleration  is  the  same  regardless  of 
the  type  airplane.  If  the  CARD  system 
had  the  force  to  fire  the  parachute  away 
from  the  airplane  while  the  airplane  was 
turning  toward  the  parachute,  then  the 
results  should  be  the  same  for  other 
airplanes. 

The  commenter  thought  that  there 
should  be  an  option  of  placarding  the 
operating  limitations  as  an  alternative  to 
testing  at  the  never  exceed  speed 
l(b)(i)(4)  and  in  inverted  flight  for 
aerobatic  aircraft  l(b)(ii).  Satisfactory 
deployment  would  be  demonstrated  at  a 
maximum  placarded  deployment  speed 
wnth  Ig  normal  load.  This  maximum 
placarded  deployment  speed  should  be 
greater  than  or  equal  to  the  structural 
cruising  speed  of  the  aircraft. 

The  FAA  conducted  a  thorough 
evaluation  of  the  first  system  to  be 
STC'd  on  a  certified  airplane.  The 
FAA's  interest  with  follow-on 
modifications  to  similar  airplanes  is 
primarily  to  investigate  deployment  at 


the  airplane's  limits.  It  is  realistic  to 
expect  pilots  to  deploy  this  system  in  an 
inadvertent  spin,  at  minimum  speed 
(stall),  and  at  the  never  exceed  speed. 
By  testing  at  these  limits,  all  conditions 
in  between  are  covered.  The  only 
exception  might  be  high  g  loads  from 
aerobatic  airplanes.  Any  situation  where 
the  CARD  system  is  deployed  will 
either  be  Ig  or  less  (i.e.,-no'rmargJiding 
flight  through  spins),  or  completely 
unloaded,  or  tumbling  from  a  structural 
failure,  h  is  not  reasonable  to  expect  any 
apphcant  to  test  for  the  tumbling  after 
a  structural  failure.  In  an  out-of-control 
situation  (structural  failure),  the 
airplane  could  quickly  reach  its  never 
exceed  speed.  So  the  requirement  to 
deploy  the  CARD  system  at  the  never 
exceed  speed  will  remain.  However, 
since  the  argument  for  aerobatic 
airplane  has  been  presented,  including 
the  operational  reality  of  an  inverted 
deployment,  the  FAA  agrees  with  the 
commenter  that  the  merits  of  requiring 
the  test  are  far  outweighted  by  the  cost 
to  conduct  the  test.  Therefore,  the 
option  of  placarding  against  operating 
the  CARD  system  during  aerobatics  is 
supported. 

Conclusion 

In  view  of  the  design  features 
discussed  for  the  Ballistic  Recovery 
Systems  General  Aviation  Recovery 
Device  (CARD),  the  following  special 
conditions  are  issued.  This  action  is  a 
rule  of  general  applicability  and  affects 
small  general  aviation  airplanes  with 
characteristics  similar  to  those 
identified  in  these  special  condition.s. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety,  and  Signs 
and  symbols. 

Citation 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Authority:  Sees.  313(a),  601.  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  1354(a),  1421,  and  1423);  49  U.S.C. 
106(g);  14  CFR  21.16  and  101;  and  14  CFR 
11.28  and  11.49. 

Adoption  of  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  issues  the  following 
special  conditions  as  part  of  the 
supplemental  type  certification  basis  for 
the  BRS  CARD  system  installed  in  smail 
general  aviation  airplanes: 

1.  Fhght  Test  Demonstration 

(a)  The  system  must  be  demonsu-ated 
in  flight  to  satisfactorily  perform  its 
intended  function,  without  exceeding 
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lent  load  factors,  for 
^nditioDS.  except  as 

3ploynient  of  the 
lemonstrated,  at  the 


the  system  deploy 
the  critical  flight  ( 
allowed  in  1(c). 

(b)  Satisfactory  i 
parachute  must  be  | 
most  critical  airplahe  weight  and 
balance,  for  the  following  flight 
conditions:  i 

(1)  Power  off  stal  I  with  slow  entry, 

(2)  Spin  with  deiilo>inent  at  one  turn. 

(3)  Never  exceed  speed  with  Ig 
normal  load. 

(c)  Flight  demons  trations  are  not 
required  for  airplar  es  with  similar 
characteristics,  (su^h  as  configuration, 
weight,  and  speed)  Ito  airplanes  that 
have  already  received  an  STC  for  the 
installation.  Only  airplanes  where  a 
significant  change  ^om  airplanes  that 
have  already  received  an  STC  need  to 
include  a  flight  den^ionstration.  A 
significant  change  ih  airplane 
characteristics  could  be  defined  as  any 
variation  that  coula  potentially  cause 
the  airplane  to  reae\  to  parachute 
deployment  different  from  original  tests. 

2.  Occupant  Restraint 

Each  seat  in  an 
with  the  parachute 
must  be  equipped 
system,  consisting 
shoulder  harness, 
occupants  from 
injuries  during  parajchute 
and  ground  impact 
conditions. 


airplane  modified 
•ecovery  system 
th  a  restraint 
a  seat  belt  and 

will  protect  the 
and  upper  torso 
deployment 
it  the  critical  load 
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the  applicable 
C23c,  or  an  approvi 
critical  airplane  we 

(b)  The  system  " 
deployment  must  n 
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(c)  It  must  be  sho^  \,' 
the  airplane  stnictui  e 
the  airplane  impact 
will  result  in  an  occy 
in  which  serious 
is  improbable. 

(d)  It  must  be  sh 
parachute  deployed 
impact  the  ground  ii 
weather  conditions, 
to  1 5  knots,  without 
airplane  occupants. 


4.  System  Function 

(a)  It  must  be  shov : 
fire  hazard  associatep 
the  system. 

(b)  The  system  mifct 
function  reliably  an< 
intended  function 

(c)  It  must  be  shoUn 
activating  the  systen 
accomplished  in  a 


must  comply  with 
offSO- 
equivalent.  for  the 
ights. 
it  load  factor  for 
exceed  80  percent 
load  factor, 
.'n  that,  although 

may  be  damaged, 
during  touchdown 
pant  environment 
mjfiry  to  the  occupants 

o^Ti  that,  with  the 

the  airplane  can 

various  adverse 
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n  that  there  is  no 
with  activation  of 

be  shown  to 
to  perform  its 

that  arming  and 
can  only  be 
s^uence  that  makes 


inadvertent  deployment  extremely 
improbable. 

(d)  It  must  be  demonstrated  that  the 
system  can  be  activated  without 
difficulty  by  various  sized  people,  from 
a  10th  percentile  female  to  a  90th 
percentile  male,  while  sitting  in  the 
pilot  or  copilot  seat. 

(e)  The  system  must  be  labeled  to 
show  its  identification,  function,  and 
operating  limitations. 

(f)  It  must  be  shown  that  the 
occupants  will  be  protected  from 
serious  injury  after  touchdown  under 
various  adverse  weather  conditions, 
including  high  winds. 

5.  System  Protection 

(a)  All  comppnents  of  the  system  must 
provide  protection  against  deterioration 
due  to  weathering,  corrosion,  abrasion, 
and  other  causes. 

(b)  Adequate  provisions  must  be  made 
for  ventilation  and  drainage  of  the 
parachute  canister  and  associated 
structure  to  ensure  the  sound  condition 
of  the  system. 

6.  System  Inspection  Provisions 

(a)  Instructions  for  continued 
airworthiness  must  be  prepared  for  the 
system  that  meet  the  requirements  of 
§23.1529. 

(b)  Adequate  means  must  be  provided 
to  permit  the  close  examination  of  the 
parachute  and  other  system  components 
to  ensure  proper  functioning,  alignment, 
lubrication,  and  adjustment  during  the 
required  inspection  of  the  system. 

7.  Operating  Limitations 

(a)  Operating  limitations  must  be 
prescribed  to  ensure  proper  o|>eration  of 
the  system  within  the  approved  flight 
envelope  of  the  airplane. 

(b)  Operating  limitations  must  be 
prescribed  for  inspecting,  repacking, 
and  replacing  the  parachute  and 
deployment  mechanism  at  approved 
intervals. 

Issued  in  Kansas  City.  Missouri  on  June  22. 
1994. 

Gerald  W.  Pierce. 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 
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14CFRPart39 

[Docket  No.  94-NM-85-AD;  Amendment 
39-«956;  AD  94-14-04] 

Airworthiness  Directh^es;  Boeing 
Model  757  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  [K)T. 


ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  757 
series  airplanes.  This  action  requires 
inspection  to  detect  cracking  of  the 
lower  spar  chord  of  the  engine  strut, 
removal  of  the  stiffener  straps  from  the 
mid-chord,  inspection  of  the  fastener 
holes,  and  modification  or  repair.  This 
amendment  is  prompted  by  a  report  of 
cracking  in  the  lower  spar  chord  of  an 
engine  strut.  The  actions  specified  in 
this  AD  are  intended  to  pre\'ent  cracking 
in  the  lower  spar  chord  of  the  engine 
strut,  which  could  result  in  the  inability 
of  the  strut  to  carry  required  engine 
support  loads. 
DATES:  Effective  July  21, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rejgister  as  of  July  21, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Septembers,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
85-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Sumner,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (2Gb) 227-2778; 
fax  (206) 227-1181. 

SUPPLEMENTARY  INFORMATION:  Recently, 
the  FAA  received  a  report  from  an 
operator  that  cracking  was  found  in  the 
lower  spar  chord  of  a  strut  on  a  Boeing 
Model  757  series  airplane  equipped 
with  a  Rolls  Royce  Model  RB21 1-535 
series  engine.  This  cracking  penetrated 
through  the  inboard  flange  of  the  chord 
and  propagated  into  the  skin  flange  of 
the  chord.  This  fatigue  crack  in  the  skin 
flange  was  approximately  five  inches  in 
length. 

Analysis  indicates  that  stiffener 
straps,  which  were  installed  on  early 


production  airplanes,  increase  the  i 

likelihood  of  cracking  in  the  spar  c 

chords.  These  stiffener  straps  are  no  t 

longer  installed  on  later  production  c 

airplanes.  s 

Continued  operation  with  the  stiffener  r 

straps  installed  will  causb  fatigue  s 

cracking  or  propagation  of  existing  s 

cracks  in  the  lower  chord.  Such  e 

cracking  could  resuU  in  the  inability  of  a 

the  strut  to  carry  required  engine  a 

support  loads,  and  ultimately  could  lead  r 
to  separation  of  the  engine  from  the 

strut.  t 

The  FAA  has  reviewed  and  approved  e 

Boeing  Service  Bulletin  757-54-0028,  t 

dated  Ma  rch  3 1 , 1 994 ,  that  describes  r 

procedures  for  eddy  current  inspection  s 

to  detect  cracking  of  the  lower  spar  a 

chord  of  the  engine  strut,  removal  of  the  ii 

stiffener  straps  from  the  mid-chord,  ii 

open  hole  eddy  current  inspection  of  s 

the  fastener  holes,  and  modification.  c 

This  modification,  which  includes  y 
installing  fasteners,  a  strut  pneumatic 

duct,  a  fire  extinguisher  fine,  a  bulkhead  a 

coverplate,  and  a  panel,  will  decrease  s 

the  hkelihood  of  fatigue  cracking  in  the  s 

lower  spar  chord  of  die  engine  strut.  p 

Since  an  unsafe  condition  has  been  si 

identified  that  is  likely  to  exist  or  C 

develop  on  other  Boeing  Model  757  p 

series  airplanes  of  the  same  type  design,  n 
this  AD  is  being  issued  to  prevent 

cracking  of  the  lower  spar  chord  of  the  n 

engine  strut.  This  AD  requires  eddy  S 

current  inspection  to  detect  cracking  of  n 

the  lower  spar  chord  of  the  engine  strut,  o 

removal  of  the  stiffener  straps  from  the  n 

mid-chord,  open  hole  eddy  current  le 

inspection  of  the  fastener  holes,  and  a( 

modification.  The  actions  are  required  it 

to  be  accomplished  in  accordance  with  ni 

the  service  bulletin  described  ir 

previously.  In  certain  cases,  this  AD  ol 
requires  repair  of  cracking  in 

accordance  with  an  FAA-approved  re 

method.  th 

Since  a  situation  exists  that  requires  a 

the  immediate  adoption  of  this  ai 

regulation,  it  is  foimd  that  notice  and  ac 

opportunity  for  prior  public  comment  h; 

hereon  are  impracticable,  and  that  good  ac 

cause  exists  for  making  this  amendment  ui 

effective  in  less  than  30  days.  Pi 

Conmients  Invited                               ~  ^' 

er 

Although  this  action  is  in  the  form  of  b« 

a  final  rule  that  involves  Requirements  P( 

affecting  flight  safety  and,  thus,  \yas  not  re 

preceded  by  notice  and  an  opportunity  gn 

for  public  comment,  comments  are  of 

invited  on  this  rule.  Interested  persons  Ri 

are  invited  to  comment  on  this  rule  by  uj 
submitting  such  written  data,  views,  or 

arguments  as  they  may  desire.  ^' 
Communications  shall  identify  the 

Rules  Docket  number  and  be  submitted  sa 

in  triplicate  to  the  address  specified  Sa 
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production  airplanes,  increase  the 
likelihood  of  cracking  in  the  spar 
chords.  These  stiffener  straps  are  no 
longer  installed  on  later  production 
airplanes. 

Continued  operation  with  the  stiffener 
straps  installed  will  caus6  fatigue 
cracking  or  propagation  of  existing 
cracks  in  the  lower  chord.  Such 
cracking  could  result  in  the  inability  of 
the  strut  to  carry  required  engine 
support  loads,  and  ultimately  could  lead 
to  separation  of  the  engine  from  the 
strut. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-54-0028, 
dated  March  31, 1994,  that  describes 
procedures  for  eddy  current  inspection 
to  detect  cracking  of  the  lower  spar 
chord  of  the  engine  strut,  removal  of  the 
stiffener  straps  fix>m  the  mid-chord, 
open  hole  eddy  current  inspection  of 
the  fastener  holes,  and  modification. 
This  modification,  which  includes 
installing  fasteners,  a  strut  pneumatic 
duct,  a  fire  extinguisher  Une,  a  bulkhead 
coverplate,  and  a  panel,  will  decrease 
the  hkelihood  of  fatigue  cracking  in  the 
lower  spar  chord  of  ihe  engine  strut. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  757 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  prevent 
cracking  of  the  lower  spar  chord  of  the 
engine  strut.  This  AD  requires  eddy 
current  inspection  to  detect  cracking  of 
the  lower  spar  chord  of  the  engine  strut, 
removal  of  the  stiffener  straps  from  the 
mid-chord,  open  hole  eddy  current 
inspection  of  the  fastener  holes,  and 
modification.  The  actions  are  required 
to  be  accomphshed  in  accordance  with 
the  service  bulletin  described 
previously.  In  certain  cases,  this  AD 
requires  repair  of  cracking  in 
accordance  with  an  FAA-approved 
method. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  Requirements 
affecting  flight  safety  and,  thus,  \yas  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  nimiber  and  be  submitted 
in  triplicate  to  the  address  specified 


under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  fight  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-85-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  cunong  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  142J 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-14-04  Boeing:  Amendment  39-8956. 
Docket  94-NM-85-AD. 
Applicability:  Model  757  series  airplanes 
having  airplane  line  numbers  2,  4.  5,  9 
through  13  inclusive,  21.  26, 114.  and  115, 
certificated  in  any  category- 
Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  in  the  lower  spar 
chord  of  the  engine  strut,  which  could  result 
in  the  inability  of  the  strut  to  carry  required 
engine  support  loads,  accomplish  the 
following: 

(a)  Within  60  days  after  the  effective  dale 
of  this  AD,  perform  an  eddy  current 
inspection  to  detect  cracking  of  the  lower 
chord,  in  accordance  with  Boeing  Service 
Bulletin  757-54-0028,  dated  March  31.  1994 

(b)  If  no  cracking  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  the  accumulation  of  1.500 
landings  after  accomplishment  of  the 
inspection,  remove  the  stiffener  straps  from 
the  mid-chord  of  the  inboard  and  outboard 
sides  of  the  strut,  and  perform  an  open  hole 
eddy  current  inspection  to  detect  cracking  of 
the  fastener  holes  in  the  mid-chord,  in 
accordance  with  Boeing  Service  Bulletin 
757-54-0028.  dated  March  31.  1994. 

(1)  If  no  cracking  is  detected  in  the  mid- 
chord  strut  during  the  inspection  required  by 
paragraph  (b)  of  this  AD.  prior  to  further 
flight,  modify  in  accordance  with  the  ser\'ice 
bulletin. 

(2)  If  cracking  is  detected  in  the  mid-<  hord 
strut  during  the  inspection  required  by 
paragraph  (b)  of  this  AD.  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA..Transporl 
Airplane  Directorate. 

(c)  If  cracking  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  remove  the 
stiffener  straps  from  the  mid<hord  of  the 
inboard  and  outlxsard  sides  of  the  strut,  and 
perform  an  open  hole  eddy  current 
inspection  to  detect  cracking  of  the  fastener 
holes  in  the  mid-chord,  in  accordance  with 
Boeing  Service  Bulletin  757-54-0028.  dated 
March  31,  1994. 

{l)If  no  cracking  is  deteaed  in  the  mid- 
chord  strut  during  the  inspection  required  In 
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paragraph  (c)  of  tiiis  AD,  prior  to  further 
flight,  modify  in  accordence  with  the  service 
bulletin.  ! 

(2)  If  cracking  is  dete<^ed  in  the  mid-chord 
strut  diiring  the  inspection  required  by 
paragraph  (c)  of  thia  AQ.  prior  to  further 
fli^t.  repair  in  accorda|ice  with  a  method 
approved  by  the  Managfr.  Seattle  ACXD.  FAA. 
Transport  Airplane  Directorate. 

(d)  An  alternative  mei  hod  of  compliance  or 
adjustment  of  the  comp  iance  time  that 
provides  an  acceptable  evel  of  safety  may  be 
used  if  approved  by  the  Manager.  S«jttle 
AGO.  Operators  shaJl  su  bmit  their  requests 
through  an  appropriate  'AA  Principal 
Maintenance  inspector.  *ho  may  add 
comments  and  then  seni  I  it  to  the  Manager 
Seattle  AGO 

Note:  Information  con  :erning  the  existence 
of  approved  alternative  i  nethods  of 
compliance  with  this  AI  I.  if  any.  may  be 
obtained  from  the  SeattI  \  AGO. 

(e)  Special  flight  perm  its  may  be  issued  in 
accordance  *vith  section  i  21.197  and  21.199 
of  the  Federal  Aviation  I  egulations  (14  GFR 
21.197  and  21.199)  to  op  erate  the  airplane  to 
a  location  where  the  reqi  lirements  of  this  AD 
can  be  accomplished. 

(0  The  insjjections.  su  sp  removal,  and 
modification  shall  be  do  le  in  accordance 
with  Boeing  Service  Bui  Min  757-54-0028. 
dated  March  31, 1994.  T  lis  incorporation  by 
reference  was  approved  ly  the  Director  of  the 
Federal  Register  in  accor  Jance  with  5  U.S.G. 
552(a)  and  1  GFR  part  51  Copies  may  be 
obtained  from  Boeing  Go  Tiraercial  Airplane 
Group.  P.O.  Box  3707,  &  attle,  Washington 
98124-2207.  Gopies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SVV..  Rente  n.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suiti 
Dt: 

(g)  This  amendment  hi  :omes  effective  on 
July  21,  1994 

Issued  in  Renlon.  Waslin<}ton.  on  June  23. 

l')04 

Danrll  M.  Pederson. 

Acting  Manager.  Trcnspc  -t  Airplane 
Dirvctorate.  Aircraft  Certi  ^ication  Senicf 
!KR  Doc.  94-15738  Filed 
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14CFRPai139 

(Docket  No.  93-NM-15»4*0;  Amendment 
39-8963;  AO  94-14-15] 

Airworthiness  Directives;  Dassault 
Aviation  Mode4  Myste^Falcon  50 
Series  Airplanes 

AGENCY:  Federal  Aviatj|on 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMAAY:  This  amendi  lent 
new  airworthiness  direjcti 
applicable  to  certain 
Model  Mystere-Falcon 
airplanes,  that  requires 
certain  attachment  clai  ips 
the  engine  exhaust  duels 


IMI 


-5-94.  8:45  ami 


adopts  a 
ve  (AD). 
Di  issault  Aviation 
50  series 
replacement  of 
installed  on 
with  improved 


clamps.  This  amendment  is  prompted 
by  reports  of  failures  of  certaiii 
attachment  clamps  due  to  fatigue 
cracking.  The  actions  specified  by  this 
AD  are  intended  to  prevent  such 
failures,  whidi  could  cause  exhaust  gas 
to  leak  and.  subsequently,  could  trigger 
a  false  engine  fire  alfirm. 
DATES:  Effective  August  5.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  5, 
1994. 

ADDRESSES:  The  ser\-ice  information 
referenced  in  ihis  AD  may  be  obtained 
from  Falcon  Jet  Corporation.  Customer 
Support  Department.  Teterboro  Airport. 
Teterboro.  New  Jersey  07608.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  S\V.. 
Renton.  Washington:  or  at  the  OfBce  of 
the  Federal  Register.  800  North  Capitol 
Street.  N\V.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer. 
ANM-113.  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056; 
telephone  (206)  227-2797;  fax  (206) 
227-1320. 

SUPPLEMENTARY  JNFORMATKJN:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  dirworthiness  directive  (AD) 
that  is  applicable  to  certain  Dassault 
Aviation  Model  Mystere-Falcon  50 
series  airplanes  was  published  in  the 
Federal  Register  on  November  22.  1993 
(58  FR  61636).  That  action  proposed  to 
require  replacement  of  certain 
attachment  clamps  installed  on  the 
engine  exhaust  ducts  with  improved 
damps. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  comraenter  requests  that 
paragraph  (b)  of  the  rule  be  revised  to 
indicate  that  instructions  for  verifying 
that  the  clamp  screw  is  straight  are 
contained  in  Dassault  Aviation  Service 
Bulletin  F50-229  (F50-54-13).  Revision 
1.  dated  July  21. 1993  (which  is  the 
service  bulletin  cited  elsewhere  in  the 
proposed  rule).  The  commenter  notes 
that  those  instructions  indicate  that  the 
verification  caimot  be  made  if  the  clamp 
is  installed;  the  clamp  must  be  removed 
from  the  tail  pipe  attachment  in  order  to 
determine  if  it  is  bent  or  not.  The  FAA 
concurs  with  the  coramenter's  request 
and  has  revised  the  final  rule 
accordingly. 


After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  133  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  wcrk  hour. 
Required  parts  will  be  provided  '.jy  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $7,315.  or  $55  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impHcations  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a    - 
"significant  regulatory  action"  under 
E.xecutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44' 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entitles 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fixim  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporatiori  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  tlie 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 

part  39)  as  follows: 

PART  3*-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.G.  App.  1354(a),  1421 
and  1423;  49  U.S.G.  106(g);  and  14  GFR 
11.89. 

§39.13    [Amended] 


2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-14-15  Dassauh  Aviation:  Amendment 
39-8963.  Docket  93-NM-15^AD. 

Applicability:  Model  Mystere-Falcon  50 
series  airplanes,  serial  numbers  2  through 
216,  inclusive;  equipped  with  exhaust  duct 
attachment  clamps,  part  number  (P/N) 
NH1002299-10  or  P/N  NH1007763-10; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  attachment  clamps 
installed  on  the  engine  exhaust  ducts,  which 
could  cause  exhaust  gas  to  leak  and, 
.  subsequently;  could  trigger  a  false  engine  fire 
alarm,  accomplish  the  following: 

(a)  For  airplanes  equipped  with  exhaust 
duct  attachment  clamps  having  P/N 
NH1002299-10:  Within  30C  flight  hours  after 
the  effective  date  of  this  AD,  or  within  6 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  replace  attachment 
clamps  having  P/N  NH1002299-10  with 
attachment  clamps  having  P/N  NH1007763- 
10,  in  accordance  with  Dassault  Aviation 
Ser\'ice  Bulletin  F50-229  {F50-54-13), 
Revision  1,  dated  July  21. 1993. 

(b)  For  airplanes  equipped  with  exhaust 
duct  attachment  clamps  having  P/N 
NH1007763-10:  Within  1,400  flight  hours 
after  the  effective  date  of  this  AD.  inspect  the 
attachment  damps  installed  on  the  engine 
exhaust  ducts  to  verify  if  the  clamp  screw  is 
straight  (not  bent),  in  accordance  with 
Dassault  Aviation  Service  Bulletin  F50-229 
(F50-54-13),  Revision  1.  dated  July  21,  1993. 

(1)  If  the  clamp  screw  is  straight,  prior  to 
further  flight,  verify  if  the  tightening  torque 
value  of  the  screw  is  marked  on  the 
attachment  clamp  as  follows:  "NORMAL 
NET  TORQUE  100-120  IN-LBS." 

(i)  If  the  marking  is  as  specified  in 
paragraph  (b)(1)  of  this  AD.  no  hirther  action 
is  required. 

(ii)  If  the  marking  is  not  as  sp)ecified  in 
paragraph  (b)(1)  of  this  AD,  prior  to  further 
flight,  erase  the  incorrect  marking  and 
replace  it  with  the  correct  lightening  torque 
value. 

(iii)  After  correcting  the  marking,  prior  to 
further  Hight,  ensure  that  the  clamp  screw  is 
secured  to  the  tightening  torque  value 
specified  in  paragraph  (b)(1)  of  this  AD. 

(2)  If  the  clamp  screw  is  bent,  prior  to 
further  flight,  replace  the  discrepent 
attachment  clamp  with  a  new  attachment 
clamp  having  the  same  part  number,  in 
accordance  with  the  Accompiistunent 
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Federal  Aviation  Regulations  (14  CFR 

part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 


2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-14-15  Dassauh  Aviation:  Amendment 
39-8963.  Docket  93-NM-159-AD. 

Applicability:  Model  Mystere-Falcon  50 
series  airplanes,  serial  numbers  2  through 
216,  inclusive;  equipped  with  exhaust  duct 
attachment  clamps,  part  number  (P/N) 
NH1002299-10  or  P/N  NH1007763-1O; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  attachment  clamps 
installed  on  the  engine  exhaust  ducts,  which 
could  cause  exhaust  gas  to  leak  and, 
.  subsequently^  could  trigger  a  false  engine  fire 
alarm,  accomplish  the  following: 

(a)  'Fot  airplanes  equipped  with  exhaust 
duct  attachment  clamps  having  P/N 
NH1002299-10:  Within  30C  flight  hours  after 
the  effective  date  of  this  AD,  or  within  6 
months  after  the  effective  date  of  this  AD, 
Avhichever  occurs  first,  replace  attachment 
clamps  having  F/N  NH1002299-10  with 
attachment  clamps  having  P/N  NH1007763- 
10,  in  accordance  with  Dassault  Aviation 
Ser\'ice  Bulletin  F50-229  (F50-54-13), 
Revision  1,  dated  July  21, 1993. 

(b)  For  airplanes  equipped  with  exhaust 
duct  attachment  clamps  having  P/N 
NH1007763-10:  Within  1,400  flight  hours 
after  the  effective  date  of  this  AD,  inspect  the 
attachment  damps  Installed  on  the  engine 
exhaust  ducts  to  verify  if  the  clamp  screw  is 
straight  (not  bent),  in  accordance  with 
Dassault  Aviation  Service  Bulletin  F50-229 
(F50-54-13),  Revision  1,  dated  July  21,  1993. 

(1)  If  the  clamp  screw  is  straight,  prior  to 
further  flight,  verify  if  the  tightening  torque 
value  of  the  screw  is  marked  on  the 
attachment  clamp  as  follows:  "NORMAL 
NET  TORQUE  100-120  IN-LBS." 

(i)  If  the  marking  is  as  specified  in 
paragraph  (b)(1)  of  this  AD,  no  hirther  action 
is  required. 

(ii)  If  the  marking  is  not  as  specified  in 
paragraph  (b)(1)  of  this  AD,  prior  to  further 
flight,  erase  the  incorrect  marking  and 
replace  it  with  the  correct  tightening  torque 
value. 

(iii)  After  correcting  the  marking,  prior  to 
further  flight,  ensure  that  the  clamp  screw  is 
secured  to  the  tightening  torque  value 
specified  in  paragraph  (b)(1)  of  this  AD. 

(2)  If  the  clamp  screw  is  bent,  prior  to 
further  (light,  replace  the  discrepant 
attachment  clamp  with  a  new  attachment 
clamp  having  the  same  part  number,  in 
accordance  with  the  Accomplishment 


Instructions  of  Dassauh  Aviation  Service 
Bulletin  F50-229  (F50-54-13),  Revision  1. 
dated  July  21, 1993. 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  exhaust  duct 
attachment  clamp  having  P/N  NH1007763- 
10  on  any  airplane,  unless  that  attachment 
clamp  is  marked  "NORMAL  NET  TORQUE 
100-120  IN-LBS." 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Op>erators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Dassault  Aviation  Service  Bulletin  F50- 
229  (F50-54-13),  Revision  1,  dated  July  21, 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Falcon  Jet  Corporation,  Customer 
Support  Department,  Teterboro  Airport, 
Teterboro,  New  Jersey  07608.  Copies  may  be 
inspected  at  this  FAA,  Transport  Airplane 
Directorate,  1601  Land  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
August  5,  1994. 

Issued  In  Renton.  Washington,  on  June  28, 
1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airphne 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-16157  Filed  7-5-94;  8;45  am] 
BILUNQ  COOe  4»10-1»-U 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-14] 

Establishment  of  Class  E  Airspace; 
Griffith,  IN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E5  airspace  at  Griffith,  Indiana,  to 
accommodate  a  new  VOR/DME  Runway 
26  Standard  Instnmient  Approach 
Procedure  (SIAP)  to  Griffith-Merrillville 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  for  aircraft 
executing  the  approach.  The  intended 
effect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instnmient 


approach  procedures  in  instrument 

conditions  from  other  aircraft  operating 

in  visual  weather  conditions. 

EFf  ECnVE  DATE:  0901  UTC,  October  13. 

1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Woodford,  Air  Traffic  Division, 
System  Management  Branch.  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  May  2, 1994.  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Griffith,  Indiana,  to 
accommodate  a  new  VOR/DME  Runway 
26  SL\P  to  Griffith-Merrillville  Airport 
(59  FR  22571).  The  proposal  was  to  add 
controlled  airspace  extending  from  700 
feet  to  1200  feet  AGL  for  Instiounent 
Flight  Rules  (IFR)  operations  in 
controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17,  1993.  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  dociunent  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Griffith,  Indiana,  to 
accommodate  a  new  VOR/DME  Runway 
26  SIAP  to  Griffith-Merrillville  Airport. 
Controlled  airspace  extending  from  700 
to  1200  feet  AGL  is  needed  for  aircraft 
executing  the  approach. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necesseiry  to  keep  them  operationally 
current,  it,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
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Regulatory  Polici*  and  Pnx:edures  (44 
FR  11034;  Februaty  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluaqon  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  ecoiKimic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  cf  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorpjoration  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration 


Federal  Register  /  Vol.  59, 


of  the  foregoing,  the 
Federal  Aviation  fi\  dministration 
amends  14  CFR  pak  71  as  follows: 


iait71 


PART  71— {AMENI  )E0] 


1.  The  authority 
part  71  continues  1 

Authority:  49  U.S.( 
1510;  E.O.  10854.  24 
1963  Comp..p.  389 
11.69. 


citation  for  14  CFR 
read  as  follows: 

app.  1348(a),  1354(a), 
Tl  9565.  3  CFR,  1959- 
^9  U.S.C.  106(g):  14  CFR 


§71.1    [Amended] 

2.  The 
14  CFR  71.1  of  the 
Administration 
Airspace  Designations 
Points,  dated  June 
effective  Septembei 
amended  as  follow;  i; 


Or<  er 


incorporation  by  reference  in 
•"ederal  Aviation 
7400.9A, 
and  Reporting 
7, 1993,  and 
16,  1993,  is 


Paragraph  6005    CI 
Extending  Upward 
Abow  the  Surface  oj 


EAirsfKice  Areas 
Fihm  700  Feet  or  More 
>f  he  Earth 


AGL  IN  E5  Griffith,  lil  JNewJ 

Griffith-Merrillvilie  A  rport 
(iat.  41»31'll"N..l(ng. 
That  airspace  exten  ling 
feet  above  the  surface 
radius  of  the  Griffith- 
excluding  that  area  w 
Class  E  airspMce  area. 
•  «         •  • 

Issued  in  Oes  Pla 
1994. 

Roger  Wail. 

Manager.  Air  Traffic  D  i 
IFR  Doc.  94-16267  Fiid 
BU.UNG  COOe  4»10-1)-M 


87''24'04"W.) 

upward  fix)m  700 
bvithin  a  6.3  mile 
I  lerrillville  Airport, 
thin  the  Chicago.  IL 


int  5,  Illinois,  on  June  21. 


vision. 

7-5-94;  8:45  ami 


14  CFR  Part  91 

[Docket  No.  26180;  A(i>endnf>ent  No.  91-242] 

RIN  2120-A019  1 

Emergency  Locatoil  Transmitters 

AGENCY:  Federal  Av  ation 
Administration.  DO  ', 


ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  (FR  Doc.  94- 
14677]  on  emergency  locator 
transmitters  that  was  published  on  June 
21, 1994  (59  FR  32050).  A  portion  of  the 
rule  language  that  affects  the  installation 
of  replacement  transmitters  was 
inadvertently  omitted.  This  document 
corrects  that  omission. 

EFFECTIVE  DATE:  June  21,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phil  Akers,  Aircraft  Engineering 
Division  (AIR-120),  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9571. 

SUPPLEMENTARY  INFORMATION:  On  June 
21.  1994,  the  FAA  published  a  final  rule 
amending  the  regulations  for  emergency 
locator  transmitters  (ELT's)  (59  FR 
32050).  As  discussed  in  the  preamble  to 
that  final  rule,  the  FAA  intended  to 
include  in  the  language  of  §  91.207  a 
date  after  which  ELT's  that  meet 
Technical  Standard  Order  (TSO)  C91 
could  no  longer  be  installed  in  aircraft. 
That  language  was  inadvertently 
omitted  ftxim  the  amendment  to  Section 
91.207.  This  document  presents  only 
the  omitted  rule  language  for  paragraphs 
(a)(1)  and  (a)(2)  of  §91.207. 

Correction  of  Publication 

Accordingly,  the  publication  on  June 
21.  1994  of  the  final  rule  that  was  the 
subject  of  FR  Doc.  94-14677  is  corrected 
as  follows: 

§91.207    [Corrected] 

1.  On  page  32057.  in  the  second 
column,  in  §91.207,  in  paragraph  (a)(1). 
in  the  last  tine,  add  the  words  ",  except 
that  after  June  21, 1995,  an  emergency 
locator  transmitter  that  meets  the 
requirements  of  TSO-C91  may  not  be 
used  for  new  installations"  immediately 
after  the  word  "operations". 

2.  On  page  32057,  in  the  second 
column,  in  §  91.207,  in  paragraph  (aK2), 
in  the  last  line,  add  the  words  ",  except 
that  after  June  21, 1995,  an  emergency 
locator  transmitter  that  meets  the 
requirements  of  TSO-C91  may  not  be 
used  for  new  installations"  immediately 
after  the  word  "condition". 

Issued  in  Washington,  DC,  on  June  29, 
1994. 

Henri  P.  Branting, 

Acting  Manager.  Aircraft  Engineering 
Division. 

[FR  Doc.  94-16269  Filed  7-5-94;  8:45  am) 

BILLING  CO0€  4«10-13-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tfie  Secretary 

24  CFR  Part  17 

[Docket  No.  R-«4-1738;  FR-3595-F-01] 

RIN2501-AB70 

Administrative  Claims 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  brings  up  to  date  the 
Department's  existing  regulations 
relating  to  administrative  claims  to 
reflect  current  statutory  authority  for 
federal  agencies  to  compromise, 
terminate  or  suspend  collection 
activities  on  claims  of  the  Government 
up  to  $100,000  without  prior  approval 
from  the  Department  of  Justice.  The 
existing  regulation  limits  such 
collection  activities  to  debts  up  to 
$20,000.  The  rule  also  makes  two  other 
technical  amendments — one  relating  to 
the  assessment  of  interest  on  claims  due 
to  the  Department  and  one  relating  to 
the  distribution  of  certain  final 
decisions  on  indebtedness  made  by 
HUD  Deputy  Assistant  Secretaries. 
EFFECTIVE  DATE:  August  5. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  M.  Miliar,  Departmental  Claims 
Officer,  room  2206,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410,  voice  (202)  708-3310,  TDD  (202) 
708-9300.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  Section 
3711(a)  of  title  31,  United  States  Code 
authorizes  the  head  of  an  executive  or 
legislative  agency  to  compromise  (or  to 
suspend  or  end  collection  action)  on  a 
claim  of  the  Government  of  not  more 
than  $100,000  (excluding  interest)  or 
such  higher  amount  as  the  Attorney 
General  may  fit)m  time  to  time  prescribe 
provided  that  the  claim  has  not  been 
referred  to  another  executive  or 
legislative  agency  for  further  collection 
action.  Prior  to  amendment  of  this 
section  by  the  Administrative  Dispute 
Resolution  Act  (Pub.  L.  101-552,  104 
Stat.  2736,  Approved  November  15, 
1990)  this  authority  of  agencies  to 
compromise,  or  to  suspend  or  end 
collection  actions  on  government  claims 
was  limited  to  claims  of  $20,000  or  less. 

Existing  HUD  regulations  (24  CFR 
Part  17  (Administrative  Claims)  contain 
a  number  of  provisions  setting  forth  the 
now  out  of  date  dollar  threshold  of 
$20,000  rather  tiian  the  $100,000 
tiireshold  which  the  statute  (31  U.S.C. 
3711(a))  currently  authorizes.  This  rule 


updates  HUD  regulations  (Subpart  C  of 
24  CFR  Part  1 7— Procedures  for  the 
Collection  of  Qaims  by  the 
Government)  to  reflect  the  new 
$100,000  statutory  threshold. 

Current  regulations— 17  CFR 
17.72(e) — provide  for  assessment  of 
interest  on  claims  due  the  Department  at 
7  percent.  This  rule  revises  this 
provision  to  provide  for  the  assessment 
of  interest  at  the  Treasury  rate  in  effect 
when  the  demand  for  payment  is  made, 
as  provided  in  the  Federal  Claims 
Collection  Act  of  1966,  as  amended  by 
the  Debt  Collection  Act  of  1982,  and  in 
the  joint  regulations  of  the  Attorney 
General  and  Comptroller  General  at  4 
CFR  Parts  101-105  (joint  regulations). 

The  rule  also  revises  section  17.72(e) 
which  currentiy  reads: 

When  a  debt  is  paid  in  installments  and 
interest  is  collected,  installment  payments 
will  first  be  applied  to  the  payment  of 
accrued  interest  and  then  to  principal  in 
accordance  with  the  so-called  "U.S.  Rule" 
unless  a  different  rule  is  prescribed  by 
statute,  contract  or  regulation. 

The  Debt  Collection  Act  of  1982 
specifically  provides  for  the  assessment 
of  interest  and,  in  1984,  the  joint 
regulations  were  amended  to  reflect  the 
provisions  of  that  Act.  Reference  to  the 
"U.S.  Rule"  was  properly  deleted  fi-om 
the  amended  joint  regulations  and  a 
reference  to  31  U.S.C.  3717,  the 
statutory  provision  authorizing  agencies 
to  assess  interest  on  debts,  was 
substituted.  In  this  rule,  as  was  done  in 
the  amended  joint  regulations,  the 
obsolete  reference  to  the  so  called  "U.S. 
Rule"  is  deleted. 

Finally,  in  24  CFR  17.110,  a  section 
relating  to  final  decisions  on  amoimts  of 
indebtedness  made  by  HUD  Deputy 
Assistant  Secretaries  or  their  designees, 
paragraph  (b)  providing  that  copies  of 
the  final  decisions  will  be  disti-ibuted  to 
the  General  Counsel,  the  Office  of 
Finance  and  Accounting,  and  the 
debtors  (or  their  attorneys  or 
representatives  if  applicable)  is  revised 
so  that  it  only  provides  for  copies  to 
debtors  (or  their  attorneys  or 
representatives,  if  applicable).  The 
change  reflects  HUD  policy  that  any 
provisions  relating  to  distribution  of 
doaunents  within  the  Department 
should  not  be  included  in  a  regulation 
designed  to  inform  the  public  of  its 
rights  and  obligations.  Such  provisions 
are  more  appropriate  in  a  handboolc  or 
other  internal  HUD  directive. 

Due  to  the  strictly  technical  nature  of 
Uiis  rule,  and  the  fact  that  the  statutory 
provisions  involved  are,  at  any  rate,  self     ' 
enforcing,  the  Department  has 
determined  that  notice  and  public  * 

comment  procedure  under  Title  5  of  the 
United  States  Code  is  unnecessary  and       i 
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updates  HUD  regulations  (Subpart  C  of 
24  CFR  Part  1 7— Procedures  for  the 
Collection  of  Claims  by  the 
Government)  to  reflect  the  new 
$100,000  statutory  threshold. 

Current  regulations— 17  CFR 
17.72(e) — provide  for  assessment  of 
interest  on  claims  due  the  Department  at 
7  percent.  This  rule  revises  this 
provision  to  provide  for  the  assessment 
of  interest  at  the  Treasury  rate  in  effect 
when  the  demand  for  payment  is  made, 
as  provided  in  the  Federal  Claims 
Collection  Act  of  1966,  as  amended  by 
the  Debt  Collection  Act  of  1982,  and  in 
the  joint  regulations  of  the  Attorney 
General  and  Comptroller  General  at  4 
CFR  Parts  101-105  (joint  regulations). 

The  rule  also  revises  section  17.72(e) 
which  currently  reads: 

When  a  debt  is  paid  in  installments  and 
interest  is  collected,  installment  payments 
will  first  be  applied  to  the  payment  of 
accrued  interest  and  then  to  principal  in 
accordance  with  the  so-called  "U.S.  Rule" 
unless  a  different  rule  is  prescribed  by 
statute,  contract  or  regulation. 

The  Debt  Collection  Act  of  1982 
specifically  provides  for  the  assessment 
of  interest  and,  in  1984,  the  joint 
regulations  were  amended  to  reflect  the 
provisions  of  that  Act.  Reference  to  the 
"U.S.  Rule"  was  properly  deleted  from 
the  amended  joint  regulations  and  a 
reference  to  31  U.S.C.  3717,  the 
statutory  provision  authorizing  agencies 
to  assess  interest  on  debts,  was 
substituted.  In  this  rule,  as  was  done  in 
the  amended  joint  regulations,  the 
obsolete  reference  to  the  so  called  "U.S. 
Rule"  is  deleted. 

Finally,  in  24  CFR  17.110,  a  section 
relating  to  final  decisions  on  amounts  of 
indebtedness  made  by  HUD  Deputy 
Assistant  Secretaries  or  their  designees, 
paragraph  (b)  providing  that  copies  of 
the  final  decisions  will  be  distributed  to 
the  General  Counsel,  the  Office  of 
Finance  and  Accounting,  and  the 
debtors  (or  their  attorneys  or 
representatives  if  applicable)  is  revised 
so  that  it  only  provides  for  copies  to 
debtors  (or  their  attorneys  or 
representatives,  if  applicable).  The 
change  reflects  HUD  policy  that  any 
provisions  relating  to  distribution  of 
doaunents  within  the  Department 
should  not  be  included  in  a  regulation 
designed  to  inform  the  public  of  its 
rights  and  obligations.  Such  provisions 
are  more  appropriate  in  a  handbook  or 
other  internal  HUD  directive. 

Due  to  the  strictly  technical  nature  of 
this  rule,  and  the  fact  that  the  statutory 
provisions  involved  are,  at  any  rate,  self 
enforcing,  the  Department  has 
determined  that  notice  and  public 
comment  procedure  imder  Title  5  of  the 
United  States  Code  is  unnecessary  and 


is  therefore  issuing  this  doc\unent  as  a 
final  rule. 

Procedural  Matters 

Regulatory  Flexibility 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Secretary  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
technical  in  nature.  It  effects  no 
substantive  changes  in  HUD  programs 
or  policies. 

Semiannual  Agenda 

This  rule  was  listed  as  item  number 
1532  in  the  Department's  Semiannual 
Agenda  of  Regulations  pubU^ed  on 
April  25, 1994  (59  FR  20424.  20435) 
under  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  Federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  Orider.  No 
programmatic  or  poficy  changes  result 
from  this  rule's  promulgation  which 
would  affect  existing  relationships 
between  the  Federal  Government  and 
State  and  local  governments. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  imder  the  Order.  The 
rule  is  technical  in  nature  and  makes  no 
significant  change  in  existing  HUD 
policies  or  programs. 

Environment 

An  environmental  assessment  is 
imnecessary,  since  internal 
administrative  procediues  whose 
content  does  not  constitute  a 
development  decision  affecting  the 
physical  condition  of  specific  project 
areas  or  building  sites  are  categorically 
excluded  from  the  Etepartment's 
National  Environmental  Policy  Act 
procedures  imder  24  CFR  50.20(k). 

List  of  Subjects  in  24  CFR  Part  17 

Administration  practice  and 
procedure,  Claims,  Government 
employees.  Income  taxes.  Wages. 

Accordingly,  24  CFR  part  17  is 
amended  to  read  as  follows: 


PART  17— ADMINISTRATIVE  CLAIMS 

1.  The  authority  citation  for  24  CFR 
part  17  is  revised  to  read  as  follows: 

Authority:  28  U.S.C.  2672;  42  U.S.C. 
3535(d),  unless  otherwise  noted. 

2.  Paragraph  (a)  of  §  17.60  is  revised 
to  read  as  follows: 

§17.60    Scope  and  deflnlttons. 

(a)  Scope.  This  subpart  sets  forth  the 
regulations  of  the  Secretary  of  Housing 
and  Urban  Development  implementing 
the  Federal  Claims  Collection  Act  of 
1966,  as  amended  by  the  Federal  Debt 
Collection  Act  of  1982  (31  U.S.C.  3701 
et  seq.)  (the  Act),  in  conformity  with  the 
standards  jointly  promulgated  by  the 
Attorney  General  and  the  Comptroller 
General  in  4  CFR  parts  101  through  105. 
The  Act: 

(1)  Requires  the  Secretary  or  his 
designee  to  attempt  collection  of  all 
claims  of  the  United  States  for  money  or 
property  arising  out  of  the  activities  of 
the  Department;  and 

(2)  Authorizes  the  Secretary  or  his 
designee  to  compromise  claims  that 
have  not  been  referred  to  another 
executive  or  legislative  agency  for 
further  collection  action  where  the 

.  claim  does  not  exceed  $100,000 
exclusive  of  interest,  or  to  suspend  or 
terminate  collection  action  where  it 
appears  that  no  person  liable  on  the 
claim  has  the  present  or  prospective 
financial  ability  to  pay  any  significant 
sum  thereon  or  that  the  cost  of 
collecting  the  claim  is  likely  to  exceed 
the  amount  of  recovery. 
•        •        •        •        • 

3.  Section  17.62  is  revised  to  read  as 
follows: 

§  17.62    Subdivision  and  joining  of  claims. 

(a)  A  debtor's  liability  arising  from  a 
particular  transaction  or  contract  shall 
be  considered  as  a  single  claim  in 
determining  whether  the  claim  is  one 
not  exceeding  $100,000  exclusive  of 
interest  for  the  purpose  of  compromise 
or  termination  of  collection  action.  Such 
a  claim  may  not  be  subdivided  to  avoid 
the  monetary  ceiling  estabUsfaed  by  the 
Act. 

(b)  Joining  of  two  or  more  single 
claims  in  a  demand  upon  a  particular 
debtor  for  payment  totaling  more  than 
$100,000  does  not  preclude  compromise 
or  termination  of  collection  action  with 
respect  to  any  one  of  such  claims  that 
does  not  exceed  $100,000  exclusive  of 
interest. 

4.  Paragraph  (a)  of  §  17.64  is  revised 
to  read  as  follows: 
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§  1 7.64    Ratarrai  of  claims  to  the  Assistant 
Secretary  for  Administration. 

(a)  Authority  of  the  Assistant 
Secretary  for  Admfpistration.  The 
Assistant  Secretary|  for  Administration 
shall  exercise  the  powers  and  perform 
the  duties  of  the  S^retary  to 
compromise,  or  to  Suspend  or  terminate 
collection  action  oit  all  Department 
claims  not  exceedimg  $100,000 
exclusive  of  interest,  except  as  provided 
in  §  17.65  and  paragraph  (b)  of  this 
section.  When  initial  attempts  at 
collection  by  the  omce  having 
responsibility  for  sich  claims  have  not 
been  fully  successful,  the  claim  file 
shall  be  forwarded  to  the  Assistant 
Secretary  for  Admiiiistration  for  further 
administrative  collection  procedures. 
Claims  shall  be  referred  to  the  Assistant 
Secretary  for  Admiiiistration  well 
within  the  apphcafaJe  statute  of 
limitations  (28  U.S.C.  2415  and  2416). 
but  in  no  event  moie  than  2  years  after 
the  claims  accrued. 


5.  Paragraph  (b)  cjf  §  17.65  is  revised 
to  read  as  follows: 


■ 


§  17.65    Authority  of  offices  to  compromise 
claims  or  suspend  or'terminate  collection 
action. 


(b)  Claims  arising 
programs.  (1)  The  o 


under  certain 
fice  primarily 


responsible  for  the  following  programs 
of  the  Department  is  authorized,  in 
those  cases  where  initial  collection 
attempts  are  not  whjlly  successful,  to 
compromise  or  to  si  spend  or  terminate 
collection  action  on  claims  not 
exceeding  $100,000  with  respect  to: 

(i)  A  claim  under  itle  1  of  the 
National  Housing  A  :t, 

(ii)  A  claim  on  a  n  ^habilitation  loan 
account  under  section  312  of  the 
Housing  Act  of  1964 ; 

(iii)  A  claim  again  »t  tenants  or  former 
tenants  of  propertiej  acquired  by.  or 
under  the  custody  ol ,  the  Secretary  or 
held  by  him  as  mortgagee  in  possession; 
or  j 

(iv)  A  claim  arising  out  of  the 
operational  (nonadnjinistrative) 
activities  of  the  Government  National 
Mortgage  Associatioh  (GNMA). 

(2)  However,  no  ol  fice  shall  undertake 
to  compromise  or  tei  minate  any 
collection  action  exc  luded  under 
§  17.64(b). 

6.  Paragraph  (e)  of  §  17.72  is  revised 
to  read  as  follows: 

S  17.72    Methods  of  cMlection  and 
imposition  of  late  charges. 


(e)  Interest.  Where]  p: 
interest  is  not  mandj  ted 
contract  or  regulatioit 


re  judgment 
by  statute, 
,  the  minimum 


rate  of  interest  to  be  charged  on 
delinquent  debts  is  the  Tax  and  Loan 
Account  Rate  for  the  U.S.  Treasury  (also 
known  as  the  Current  Value  of  Fimds 
rate)  as  prescribed  and  published 
semiannually  by  the  Secretary  of  the 
Treasury  in  the  Federal  Register,  in 
accordance  with  31  U.S.C.  3717. 
Prejudgment  interest  may  be  waived  as 
an  inducement  to  voluntary  payment.  In 
such  cases  demand  letters  should 
inform  the  debtor  that  prejudgment 
interest  will  be  collected  if  suit  becomes 
necessary.  When  a  debt  is  paid  Ln 
installments  and  interest  is  collected, 
installment  payments  will  first  be 
applied  to  the  payment  of  accrued 
interest  and  then  to  principal  imless  a 
different  rule  Is  prescribed  by  statute, 
contract  or  regulation.  Prejudgment 
interest  shall  not  be  demanded  or 
collected  on  civil  penalty  and  forfeiture 
claim  unless  the  statute  under  which 
the  claim  arises  authorizes  the 
collection  of  such  interest. 
•         •        •        •         • 

7.  Paragraph  (b)  of  §  17.110  is  revised 
to  read  as  follow: 

§  17.1 10    Determination  of  Indebtedness 
and  appeal  from  determination. 

(b)  Copies  of  the  DAS  decision  will  be 
distributed  to  the  debtor  and  the 
debtor's  attorney  or  other  representative, 
if  applicable. 

Dated:  June  22. 1994. 
Henry  G.  CisnertM, 
Secretary. 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heaitti 
Administi^tion 

29  CFR  Part  1910 
[Docicet  No.  S-060] 
RIN  1218-AA71 

Personal  Protective  Equipment  for 
General  Industry 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Final  rule;  administrative  stay. 

summary:  OSHA's  final  rule  on  Personal 
Protective  Equipment  for  General 
Industry,  which  was  pubUshed  in  the 
Federal  Register  on  April  6,  1994  (59  FR 
16334),  is  scheduled  to  become  effective 
on  July  5, 1994.  OSHA  is 
administratively  staying  the  effective 
date  of  certain  provisions  of  §  1910.132 
of  the  final  rule  (requirements  for 


hazard  assessment  and  training)  imtil 
October  5,  1994. 

DATES:  Effective  July  5. 1994,  the 
effective  date  for  paragraphs  (d)  and  (f) 
of  29  CFR  1910.132  will  be 
administratiyply  stayed  until  October  5. 
1994. 

FOR  FURTHER  INFORKUTION  CONTACT: 
Mr.  James  F.  Foster,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N-3647,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210.  Telephone:  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION:  OSHA  has 
received  several  requests  to  extend  the 
effective  date  of  paragraph  (d),  hazard 
assessment,  and  paragraph  (f),  training. 
It  is  contended  that  many  employers 
will  not  be  able  to  complete  the  required 
hazard  assessment  and  training  before 
the  effective  date. 

OSHA  has  also  received  petitions 
from  the  American  Forest  &  Paper 
Association  (AF&PA),  the  American 
Iron  and  Steel  Institute  (AISI),  and  the 
Chocolate  Manufacturers  Association 
(CMA)  to  delay  the  effective  date  of  the 
provisions  for  hazard  assessment  and 
training. 

It  has  been  asserted  that  a  worksite 
hazard  assessment,  where  not 
previously  performed,  could  be  a  major 
undertaking.  Also,  longer  periods  of 
time  may  be  necessary  if  an  employer 
determines  that  there  is  a  need  for  task- 
specific  assessments  or  training. 

For  example,  in  its  petition  to  the 
Agency,  AISI  stated: 

In  some  cases,  employers  may  determine 
that  there  is  a  need  for  task-specific  hazard 
assessments  or  training.  As  the  compliance 
effort  moves  along  the  continuum  fix)m 
generic  toward  task-specific,  a  substantially 
longer  period  of  time  would  be  required  to 
comply  with  the  final  rule. 

It  has  also  been  asserted  that  it  would 
take  a  substantial  amount  of  time  to 
develop  and  implement  the  type  of 
training  program  that  is  envisioned  by 
the  final  rule.  Even  where  training 
programs  do  exist,  some  may  not  meet 
all  of  the  requirements  of  the  final  rule, 
and  employers  would  not  be  able  to 
implement  changes  to  these  programs 
before  the  effective  date.  In  its  petition 
to  OSHA,  AF&PA  remarked: 

While  some  employers  may  have 
performed  the  required  hazard  assessments 
and  provided  the  required  training,  they  may 
not  be  fully  comfortable  certifying  that  their 
employees  have  the  necessary  knowledge 
and  abilities  with  respect  to  PPE  without 
some  form  of  verification.  Some  employers 
may  find  gaps  or  weak  points  in  their 
existing  PPE  programs.  Other  employers  will 
find  that  their  existing  PPE  programs  are  so 
informal  that  they  will  conclude  they  must 
begin  from  "ground  zero." 


After  evaluating  these  comments, 
OSHA  has  decided  that  it  is  reasonable 
to  allow  an  additional  amount  of  time 
for  employers  to  meet  the  requirements 
pertaining  to  the  hazard  assessment 
(§  1910.132(d))  and  ti-aining 
(§  1910.132(f)). 

Therefore,  the  Agency  is  granting  an 
administrative  stay  of  the  effective  date 
for  paragraphs  (d)  and  (f)  of  §  1910.132 
until  October  5, 1994  to  allow 
employers  an  additional  amount  of  time 
to  achieve  compliance  with  these  two 
paragraphs.  OSHA  expects  that 
employers  will  continue  to  expedite 
their  efforts  to  fully  comply  with  all  of 
the  provisions  of  the  standard.  It  is  also 
important  to  note  that  the  effective  date 
for  all  of  the  other  provisions  of  the  final 
rule  remains  July  5,  1994. 

List  of  Subject  in  29  CFR  Part  1910 

Eye  protection;  Fac^  protection;  Foot 
protection;  Hand  protection;  Footwear; 
Hard  hats;  Head  protection; 
Occupational  safety  and  health; 
Occupational  Safety  and  Health 
Administration;  Personal  protective 
equipment;  Safety  glasses;  Safety  shoes. 

Authority 

This  document  was  prepared  under  the 
direction  of  Joseph  A.  Dear,  Assistant 
Secretary  of  Labor  for  Occupational  Safety 
and  Health.  U.S.  Department  of  Labor,  200 
ponstjtution  Avenue.  NW..  Washington.  DC 
'20210.  h  is  issued  under  the  authority  of 
sections  4,  6.  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653, 
655,  657);  Secretary  of  Labor's  Order  No.  1- 
90  (55  FR  9033);  and  29  CFR  part  1911. 

Accordingly,  effective  July  5, 1994,  the 
effective  date  for  paragraph  (d).  hazard 
assessment,  and  paragraph  (f),  training,  of  29 
CFR  1910.132  is  administratively  stayed  until 
October  5.  1994. 

Signed  at  Washington.  DC.  this  29fh  day  of 
June.  1994.  , 

Joseph  A.  Dear, 

Assistant  Secretan,'  of  Labor 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  552 

Restriction  of  Training  Areas  on  the 
Installation  of  Fort  Benjamin  Harrison, 
Indiana 

AGENCY:  U.S.  Army  Soldier  Support 
Center,  Fort  Benjamin  Harrison,  DOD. 
ACTION:  Interim  Rule. 


SUKMIARY:  This  action  establishes  32 
CFR  Part  552,  subpart  K.  Restriction  of 
training  Areas  on  Fort  Benjamin 


Set 
55: 
552 
552 
552 
552 
552 
A 
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After  evaluating  these  comments. 
OSHA  has  decided  that  it  is  reasonable 
to  allow  an  additional  amount  of  time 
for  employers  to  meet  the  requirements 
pertaining  to  the  hazard  assessment 
(§  1910.132(d))  and  training 
(§1910.132(0). 

Therefore,  the  Agency  is  granting  an 
administrative  stay  of  the  effective  date 
for  paragraphs  (d)  and  (f)  of  §  1910.132 
until  October  5.  1994  to  allow 
employers  an  additional  amount  of  time 
to  achieve  compliance  with  these  two 
paragraphs.  OSHA  expects  that 
employers  will  continue  to  expedite 
their  efforts  to  fully  comply  with  all  of 
the  provisions  of  the  standard.  It  is  also 
important  to  note  that  the  effective  date 
for  all  of  the  other  provisions  of  the  final 
rule  remains  July  5.  1994.  - 

List  of  Subject  in  29  CFR  Part  1910 

Eye  p.'-otection;  Facl  protection;  Foot 
protection;  Hand  protection;  Footwear; 
Hard  hats;  Head  protection; 
Occupational  safety  and  health; 
Occupational  Safety  and  Health 
Administration;  Personal  protective 
equipment;  Safety  glasses;  Safety  shoes. 

Authority 

This  document  was  prepared  under  the 
direction  of  Joseph  A.  Dear,  Assistant 
Secretary  of  Labor  for  Occupational  Safety 
and  Health,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  N\V.,  Washington,  DC 
20210.  It  is  issued  under  the  authority  of 
sections  4,  6.  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  65.3, 
655,  657);  Secretary  of  Labor's  Order  No.  1- 
90  (55  FR  9033);  and  29  CFR  part  1911. 

Accordingly,  effective  July  5. 1994,  the 
effective  date  for  paragraph  (d),  hazard 
assessment,  and  paragraph  (fl,  training,  of  29 
CFR  1910.132  is  administratively  stayed  until 
October  S,  1994. 

Signed  at  Washington,  DC,  this  29th  day  of 
June,  1994.  , 

Joseph  A,  Dear. 

Assistant  Secretary  of  Labor 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  552 

Restriction  of  Training  Areas  on  the 
Installation  of  Fort  Benjamin  Harrison, 
Indiana 

AGENCY:  U.S.  Army  Soldier  Support 
Center.  Fort  Benjamin  Harrison.  DOD. 
ACTION:  Interim  Rule. 


summary:  This  action  establishes  32 
CFR  Part  552,  subpart  K.  Restriction  of 
training  Areas  on  Fort  Benjamin 


Harrison,  Indiana^  This  subpart 
establishes  restrictions  governing  the 
operation  of  unauthorized  vehicles, 
motorized  and  non-motorized  vehicles, 
on  the  Army  training  areas  of  Fort 
Benjamin  Harrison.  Indiana,  as  defined 
in  §  552.134  of  this  subpart. 
Unauthorized  vehicles  are  restricted  to 
paved  roads  on  the  installation  of  Fort 
Benjamin  Harrison.  Paragraph 
numbering  has  been  changed  to  permit 
flexibility  in  paragraph  numbering  in 
Part  552. 

DATES:  This  interim  rule  is  effective  July 
6,  1994.  However,  written  comments 
will  continue  to  be  received  until 
August  5,  1994. 
,  ADDRESSES:  Commander,  Soldier 
Support  Center.  ATTN:  Directorate  of 
Information  Management.  Fort 
Benjamin  Harrison.  Indiana  46216- 
5151 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheri  Armstrong.  (317)  542-4909. 
SUPPLEMENTARY  INFORMATION:  U.S. 
Codes  referenced  in  this  subpart  can  be 
obtained  from  the  Government  Printing 
Office  or  can  be  reviewed  in  any  Public 
Library.  Army  publications  referenced 
in  this  subpart  may  be  obtained  from  the 
U.S.  Army  Pubhcations  and  Printing 
Command,  Alexandra,  VA  22331-0302. 

Executive  Order  12291 

This  interim  rule  has  been  classified 
as  nonmajor. 

Regulatory  Flexibility  Act 

This  interim  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980.  This 
proposed  rule  does  not  have  a 
significant  impact  on  small  entities. 

Paperwork  Reduction  Act 

This  interim  rule  does  not  contain 
new  reporting  or  recordkeeping 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget  under 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

List  of  Subjects  in  32  CFR  Part  552 

Military  personnel,  Government 
employees. 

Accordingly,  subpart  K  to  32  CFR  part 
552.  is  added  to  read  as  follows: 

Subpart  K— Restriction  of  Training  Areas  on 
ttie  Installation  of  Fort  Benjamin  Harrison, 
Indiana 

Sec. 

552.140 

552.141 

552.142 

552.143 

552.144 

552.145 


Purpose. 

Applicability. 

References. 

Definitions. 

Procedures. 

Violations. 

Authority:  16  U.S.C.  470;  1531-1543;  18 
U.S.C  1382:  50  U.S.C.  797 


Subpart  K— Restriction  of  Training 
Areas  on  the  Installation  of  Fort 
Benjamin  Harrison,  Indiana 

§552.140    Purpose. 

(a)  This  subpart  establishes 
restrictions  governing  the  operation  of 
unauthorized  vehicles,  motorized  and 
non-motorized,  on  the  army  training 
areas  of  Fort  Benjamin  Harrison. 
Indiana,  as  defined  in  §  552.134  of  this 
subpart.  Unauthorized  vehicles  are 
restricted  to  paved  roads  on  the 
installation  of  Fort  Benjamin  Harrison, 
Indiana. 

(b)  These  restrictions  are  established 
to  prevent  the  interruption  of  the  use  of 
these  Army  training  areas  by  any  person 
or  persons.  The  continued  and 
uninterrupted  use  of  these  training  areas 
by  the  military  is  vital  in  order  to 
maintain  and  improve  the  combat 
readiness  of  the  U.S.  Armed  Forces. 
Training  conditions  exist  within  these 
areas  which  could  be  dangerous  to 
unauthorized  persons  entering  these 
areas. 

(c)  In  addition,  these  restrictions  have 
been  established  to  prevent  property 
damage,  threatening  of  endangered  flora 
and  fauna  in  the  areas,  and  to  prevent 
the  harassment  of  protected  species 
such  as  the  Blue  Heron  and  the  Indiana 
Bat  by  any  person  or  persons. 

§552.141    Applicability. 

The  restrictions  outlined  in  this 
subpart  apply  to  ail  individuals,  with 
the  exception  of  soldiers  and  Army 
civilian  employees  and  authorized 
contractors,  who  may  enter  the 
restricted  areas  in  the  performance  of 
their  official  duties. 

§552.142    References. 

Requried  and  related  publications  arc 
listed  below.  U.S.  Codes  referenced  in 
this  subpart  can  be  obtained  from  the 
Government  Printing  Office  or  can  be 
reviewed  in  any  Public  Library.  Army 
publications  referenced  in  this  subpart 
may  be  obtained  from  the  U.S.  Army 
Publications  and  Printing  Command, 
Alexandria.  VA  22331-0302. 

(a)  16  U.S.C.  1531-1543. 

(b)  16  U.S.C.  470. 

(c)  Title  18,  U.S.C.  1382. 

(d)  Internal  Security  Act  of  1950. 
section  21  (50  U.S.C.  797). 

(e)  Army  Regulation  420-74. 

(f)  10  U.S.C.  801-940 

(g)  Article  92.  Uniform  Code  of 
Military'  Justice. 

§552.143    Definitions. 

(a)  For  the  purpose  of  this  subpart, 
restricted  areas  on  the  installation  of 
Fort  Benjamin  Harrison.  Indiana  area 
defined  as  training  areas  A  thru  J,  to 
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include  the  golf 
these  areas  is  locates 
of  Plans,  Trainiag 
Security,  Plans  and 
Training  Branch,  Bui 
Fort  Benjamin  Harris  o 

(b)  Unauthorized 
motorized  vehicles 
wheeled  or  tracked 
include,  but  not  iimi^ 
ATV',  snow  raobiies, 
automobiles,  trucks. 
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.  A  map  deHnii]^ 
in  the  Directoi-ale 
Ntobilization, 
erations  Division, 
Idino  600,  Room  B, 
a,  li>diana. 
liotor  and  non- 
defined  as  any 
vehicle-  This  may 
to,  btcycle*. 
[QotoT  cjxje&. 


,  aid 
Ope 


§552.144    Procedures 

(a)  Except  for  the  s  )ldiers.  Army 
civilians  and  authori:  sed  contractors 
who  «nter  the  restrict  ed  areas  in  the 
perfiarmaace  of  their  official  duties, 
entry  of  unauthoriz84  vehicles  is 
prohibited  for  any  pt^pose  whatsoever 
without  the  advanced  consent  of  the 
Commander.  United  $tates  Army 
Soldier  Support  CentferfUSASSC).  Fort 
Benjamin  Harrison,  IiKliana.  or  his/her 
authorized  represents  tive. 

(b)  Any  person  or  g  roup  of  persons 
desiring  advanced  consent  shall,  in 
UTiting.  Biibmit  a  request  to  the 
following  address:  H(i,  USASSC  and 
Fort  Benjamin  Hama  m,  ATTM:  Public 
Aflairs  OHux.  Buildij  ig  60Q,  Fort 
Benjamin  Harrison..  Indiana  46216- 
5040. 


person/peT!  oos  entering  i 


training 


the 


authc  dzed 


th  n 

{ oes 
Coj;st 


§552.145    Vfotartons 

(a)  Any 
remaining  on  any 
defined  in  §552.134 
advance  consent  of 
USASSC  or  his 
representative,  shall 
penalties  prescribed 
subpart,  which  provi 
part:  "Whoever,  wi 
ofthe  United  States 
mihtary.  nava],  or 
reservation,  post  fort 
station  or  installation 
prohibited  by  iaw  or 
•  •  -shall  be  fined 
S500.00  or  imprisonei  I 
six  nrionths,  or  both. 

(b)  Kdoreover.  any 
willfully  violates  this 
to  a  fine  not  to  exceec 
imprisonment  for  not 
as  provided  in  §  552 
subpart. 

(c)  In  addition,  viol 
subpart  by  persons 
Uniform  Code  of 
U.S.C.  801-940)  is  a 
92  ofthe  Uniform 
Justice. 

Kenneth  L  Dentaa, 
Anny  Federal  Register 
|FR  Doc  94-15444  Filed 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-932-4210-06;  AA-9193.  F-U22:g 

43  CFR  Pubtic  land  Order  7064 


Partial  Revocation  of  Secretarial  Order 
dated  February  9, 1940,  as  Moditted, 
and  Modification  of  Public  Land  Order 
No.  5150, 85  Amended,  for  Conveyance 
of  Land  to  the  State  of  Alaska;  Alaska 

AGENCY;  Bureau  of  Land  Management, 

Interior. 

ACTJON:  Public  land  ordw. 

SUMMARY:  This  order  revokes  a 
Secretarial  order,  as  modified,  insofar  as 
it  affects  80. 13  acres  of  public  land 
withdrawn  for  Air  Navigation  Site  No. 
136  at  Thompson  Pass.  The  land  is  no 
longer  needed  for  the  purpose  for  which 
it  was  withdrawn.  This  action  also 
modifies  a  public  land  order  to  allow 
the  State  of  Alaska's  exi£>ting  application 
for  selection  lo  attach,  and  classifies  the 
land  as  suitable  for  conveyance  of  the 
land  to  the  State,  if  such  land  is 
otherwise  available.  If  not  conveyed  to 
the  State,  the  laad  will  continue  to  be 
subject  to  the  terms  and  conditions  of 
Public  Land  Order  No.  515a  as 
amended,  and  any  other  withdrawal  of 
record.  This  order  does  not  otherwise 
change  the  provtsioas  or  limitations  of 
Public  Land  Order  No.  5150,  as 
amended,  or  any  other  withdrawal  of 
record. 

EFFecnVE  OATt;  July  6,  1 994. 
FOR  FURTHER  INfORMATION  CONTACT:  Sue 
A.  Woif,  BLM  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599, 907-271-5477. 

By  virtue  ofthe  authority  vested  in 
the  Secretary  of  the  Interior  by  Sections 
17(c),  17(d)(lJ.  and  22{y(4j  ofthe 
Alaska  Native  Claims  Settlement  Act,  43 
U.S.C.  1616(cl.  1616ld){l),  and 
1621(h)(4j  (1988),  and  by  Section  204  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
-1714  (1968),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated 
February  9,  1940.  as  modified,  which 
withdrew  public  land  at  Thompson  Pass 
for  Air  Navigation  Site  No.  136,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Copper  River  Meridian 

Located  within  T.  8  S..  R.  3  VV.,  described  as 
U.S.  Survey  No.  5672. 
The  area  described  contains  80.13  acres. 

2.  Public  Land  Order  No.  5150,  as 
amended,  which  withdrew  public  lands 
as  a  utility  and  transportation  corridor., 
is  hereby  modified  to  allow  conveyance 
of  the  land  described  above  to  the  State 


of  Alasia.  if  such  land  is  otherwise 
avAilati^. 

3.  Subject  to  valid  existing  rights,  the 
land  described  above  is  hereby 
classified  as  suitable  for  conveyance  to 
the  State  of  Alaska  tmder  either  the 
Alaska  Statehood  Act  of  July  7,  1958,  48 
US.C.  note  prec.  21  (1988),  or  Sectiora 
906(b)  ofthe  Alaska  National  Interest 
Lands  Conservation  Act  43  U.S-C. 
1635(b)  (1988). 

4.  The  State  of  Alaska  appfication  Ibr 
selection  made  under  Section  6(b)  ofthe 
Alaska  Statehood  Act  of  July  7,  1958, 
and  uDdCT  Section  906(ej  ofthe  Alaska 
National  Interest  Lands  Con.servation 
Act  43  U.S.C.  1635(eXl968).  becomes 
effective  without  further  action  by  the 
State  upon  publicaticai  of  this  public 
land  order  in  the  Federal  Register,  if 
such  land  is  otherwise  available.  If  not 
conveyed  to  the  State,  the  land  will 
continue  to  be  subject  to  the  terms  and 
conditions  of  Public  Land  Order  No. 
5150,  as  amended,  and  any  other 
withdrawal  of  record. 

5.  This  order  does  not  chtmge  any 
provisions  or  limitations  of  Public  Land 
Order  No.  5150.  as  amended,  or  any 
other  withdrawal  of  record  except  as 
expressly  provided  above. 

Dated:  June  24..  1994. 

Bob  AxSKtTMIg, 

Assistant  Sooretary  of  the  Jnterior. 

(PR  Doc  94-16245  filed  7-5-94:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  658 
P.O.  062994E] 

Shrimp  Fishery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Adjustment  of  dieeiKling  date 
of  the  Texas  closure. 

SUMMARY:  NMFS  announces  an 
adjustment  ofthe  ending  date  of  the 
annual  closure  of  the  shrimp  fishery  in 
the  exclusive  economic  zone  (EEZ)  off 
Texas.  The  closure  normally  ends  on 
July  15  each  year.  Because  biological 
data  indicate  that  brown  shrimp  leaving 
the  Texas  estuaries  will  have  reached 
the  desired  size  by  July  7, 1994.  the 
ending  date  is  changed  to  this  earlier 
date.  The  Texas  closure  is  intended  to 
prohibit  the  harvest  of  brown  shrimp 
during  their  ma^  period  of  onigratioo 


from  Texas  estuaries  to  the  Gulf  of 
Mexico  so  the  shrimp  may  reach  a 
larger,  more  valuable  size  and  to  prevent 
the  waste  of  brovra  shrimp  that  would 
be  discarded  in  fishing  operations 
because  of  their  small  size. 
EFFECTIVE  DATES:  The  EEZ  off  Texas  is 
closed  to  trawl  fishing  from  30  minutes 
after  sunset.  May  13,  1994,  to  30 
minutes  after  simset,  July  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen,  813-693-3161. 
SUPPLEMENTARY  INFORMATION:  The  Gulf 
of  Mexico  shrimp  fishery  is  managed 
under  the  Fishery  Management  Plan  for 
the  Shrimp  Fishery  of  the  Gulf  of 
Mexico  (.f'MP).  The  FMP  was  prepared 
by  the  Gulf  of  Mexico  Fishery 
Management  Council  and  is 
implemented  by  regulations  at  50  CFR 
part  658  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et 
seq.).  The  FMP's  implementing 
regulations  at  50  CFR  658.25  describe 
the  Texas  closure  and  provide  for 
adjustments  to  the  beginning  and 
ending  dates  by  the  Director.  Southeast 
Region,  NMFS.  under  specified  criteria. 

Available  information  meeting  the 
criteria  specified  at  50  CFR  658.25(b)(1) 
indicates  that  an  early  ending  of  the 
Texas  closure  Is  warranted  and 
desirably.  Biological  data  collected  by 
the  Texas  Parks  and  Wildlife 
Department  indicate  that  ending  the 
closure  on  July  7,  1994,  will  provide 
adequate  protection  of  small  brown 
shrimp  emigrating  from  the  Texas 
estuaries. 

Accordingly,  the  time  and  date  at  50 
CFR  658.25(a)  for  ending  the  Texas 
closure  is  changed  from  30  minutes  after 
sunset,  July  15,  1994.  to  30  minutes  aflor 
sunset  on  July  7,  1994.  During  the 
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from  Texas  estuaries  to  the  Gulf  of 
Mexico  so  the  shrimp  may  reach  a 
larger,  more  valuable  size  and  to  prevent 
the  waste  of  brown  shrimp  that  would 
be  discarded  in  fishing  operations 
because  of  their  small  size. 
EFFECTIVE  DATES:  The  EEZ  off  Te.xas  is 
closed  to  trawl  fishing  from  30  minutes 
afler  sunset,  May  13. 1994,  to  30 
minutes  after  sunset,  July  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The  Gulf 
of  Mexico  shrimp  fishery  is  managed 
under  the  Fishery  Management  Plan  for 
the  Shrimp  Fishery  of  the  Gulf  of 
Mexico  [FMP).  The  FMP  was  prepared 
by  the  Gulf  of  Mexico  Fishery 
Management  Council  and  is 
implemented  by  regulations  at  50  CFR 
part  658  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et 
seq.).  The  FMP's  implementing 
regulations  at  50  CFR  658.25  describe 
the  Texas  closure  and  provide  for 
adjustments  to  the  beginning  and 
ending  dates  by  the  Director,  Southeast 
Region,  NMFS,  under  specified  criteria. 

Available  information  meeting  the 
criteria  specified  at  50  CFR  658.25(b)(1) 
indicates  that  an  early  ending  of  the 
Texas  closure  Is  warranted  and 
desirable.  Biological  data  collected  by 
the  Texas  Parks  and  Wildlife 
Department  indicate  that  ending  the 
closure  on  July  7,  1994,  will  provide 
adequate  protection  of  small  brown 
shrimp  emigrating  from  the  Texas 
estuaries. 

Accordingly,  the  time  and  date  at  50 
CFR  658.25(a)  for  ending  the  Texas 
closure  is  changed  from  30  minutes  after 
sunset,  July  15,  1994.  to  30  minutes  after 
sunset  on  July  7,  1994.  During  the 


closure,  the  area  described  at  50  CFR 
e58.25(a)  is  closed  to  all  trawl  fishing, 
except  that  a  vessel  may  fish  for  royal 
red  shrimp  beyond  the  100-fathom 
(183-m)  depth  contour.  The  waters  of 
Texas  are  also  closed  during  this  period. 

Classification 

This  action  is  authorized  by  50  CFR 
658.25  and  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Dated:  June  29, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  ofFisheriex 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
jFR  Doc.  94-16306  Filed  6-30-94.  4:41  pm] 
BILLINQ  CODE  3510-22-F 


50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  062794B] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Recision  of  a  closure. 


SUMMARY:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  Atka 
mackerel  in  the  Central  Aleutian  District 
(CAD)  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  fully  utilize  the 
total  allowable  catch  (TAC)  of -Mka 
mackerel  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (Alt.).  July  4, 1994,  until  12 
midnight,  A.l.t..  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 


SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §  675.20(a)(7)(ii), 
the  Atka  mackerel  TAC  for  the  CAD  was 
estabhshed  by  the  final  1994  initial 
specifications  of  groundfish  (59  FR 
7656,  February  16, 1994)  as  37,846 
metric  tons  (mt).  The  directed  fishery 
for  Atka  mackerel  was  closed  on  June  7, 
1994  (59  FR  29964,  June  10,  1994). 
NMFS  has  determined  that  as  of  June 
11. 1994.  2,201  mt  remain  unharvested 

The  Director,  Alaska  Region,  NMFS, 
has  determined  that  the  1994  TAC  for 
Atka  mackerel  in  the  CAD  has  not  been 
reached.  Therefore,  NMFS  is  rescinding 
the  June  7,  1994,  closure  and  is 
reopening  directed  fishing  for  Atka 
mackerel  in  the  CAD,  effective  at  12 
noon,  A.l.t.,  July  4, 1994. 

Qassification 

This  action  is  taken  under  §675.20 
and  is  exempt  from  OMB  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  June  29,  1994. 
David  S.  Crestin. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Ser\'lce. 
|FR  Doc.  94-1630.'i  Fil.-d  6-30-94;  4:41  pml 
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Ths  section  of  Jhe  FEDERAL  REGISTER 
contains  notces  1o  Ihe  public  of  ttie  proposed 
issuance  ot  /uies  and  legutations.  The 
purpose  of  Ihese  notcf«  (S  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  th^  adoption  a  the  final 
rutec. 


DEPARTMENT  Of  TRANSPOfiTATION 


Federal  Aviation  A^nistration 

14CFRPart39        j 
[DocJcet  No.  95-SW-a^AO] 

Airworthiness  Directives;  Tl?e  Enstrom 
Helicopter  Corporation  Model  F-28A. 
F-28C.  F-28C-2,  2a|0.  and  280C  Series 
Helicopters 

AGEMCr:  Federal  A\-iation 
Administration.  DO  ". 

ACTION:  Notice  ofprnposed  rulemaking 
(NPRMl. 
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Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-SW-2B-Ad,  2601 
Meacham  Blvd..  Room  663,  Fort  Worth. 
Texas  76137.  Comments  maybe 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  throng 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
The  Enslroiii  [ lelicopter  Corporation, 
Twin  County  Airport,  P.O.  Box  490. 
Menominee.  Michigan  49858.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  2601  Meachum  Blvd..  Room 
663.  Fort  Worth.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joe  McGarvey.  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office, 
Airframe  Branch.  FAA.  Small  Airplane 
Directorate.  2300  East  Devon  Avenue. 
Room  232,  Des  Plaines.  Illinois  60018. 
telephone  1708)  294-7136,  fax  (708) 
294-7834 

SUPPLEMENTARY  fNFORMATfON: 

Comments  Invited 

InterestfHi  persons  are  in\itod  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  news,  or  arguments  as 
they  may  desira  Communications 
should  identify  the  Rules  Docket 
numl)er  and  be  submitted  in  triphcale  to 
the  address  specified  above.  Ail 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-SW-26-Ad."  The 
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postcard  vv-ill  be  date  stamped  and 
rettimed  to  the  commenter.  " 

Availability  i»fNPilMs 

Any  perswn  may  obtain  a  copy  of  this 
NPRM  by  submittii^  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel.  AUeotion:  Rules  Docket  No. 
93-SW-26-Ad,  2601  Meacham  Blvd, 
Room  663,  Fort  Worth,  Texas  76137. 

DiscussioB 

On  March  19. 1976,  the  FAA  issued 
AD  76-01-11,  Amendment  39-2560.  (41 
FR  13906,  April  1, 1976),  to  require  an 
initial  and  Tepetitive  visual  inspection 
of  the  upper  svrasiiplate  bearing,  part 
number  (P/N)  Z993L13XR3B,  for 
corrosion,  and  replacement  of  corroded 
upper  swashplate  bearings.  That  action 
was  prompted  by  three  reports  of  upper 
swashplate  bearing  failures  that  were 
attributed  to  corrosion.  These  failures 
occurred  between  205  and  586  hours' 
time-in-service  (US).  In  two  of  these 
incidents,  the  probable  cause  of  the 
upper  swashplate  bearing  failures  was 
corrosion  of  the  balls  and  race  due  to 
water  impregnating  the  housing  after  the 
loss  of  lubricant.  This  led  to  a  spelling 
intcrciction  between  the  balls  and  race, 
resulting  in  upf>er  swashplate  bearing 
failure.  After  reviewing  the  data,  the 
FAA  has  determined  that  corrosion  of 
either  upper  or  lower  bearings  (bearings) 
could  create  an  unsafe  condition.  These 
conditions,  if  not  corrected,  could  resuh 
in  failure  of  the  bearings  and  subsequent 
loss  of  control  of  the  helicopter. 
Since  the  issuance  of  that  AD, 
improved  and  modified  bearings  have 
been  approved  by  the  FAA  for  these 
model  hehcopters.  Additionally,  the 
manufacturer  has  issued  The  Enstrom 
Helicopter  Corporation  Service 
Information  Letter  (SIL)  No.  0110. 
Revision  B.  dated  March  18.  1993.  that 
extends  the  previous  visual  inspections 
to  include  the  Model  F-28C-2 
helicopters.  The  SIL  describes  an 
approved  swashplate  modification  and 
indicates  that  the  SIL  should  only  apply 
to  those  affected  helicopters 
manufactured  prior  to  January  1,  1981. 
In  addition,  a  swashplate  modification 
that  would  constitute  terminating  action 
for  the  requirements  of  this  AD  has  been 
approved. 

Since  an  unsafe  condition  has  been 
identified  that  is  hkely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  76-06-1 1  to  require 


visual  inspections  of  the  lower 
swashplate  bearings;  expand  the 
applicability  to  the  Model  F-28C-2 
helicopter  establish  a  retirement  life  of 
1,200  hours'  time-in-service  for  certain 
upper  and  lower  swashplate  bearings; 
and  correct  the  upper  swashplate 
bearing  part  nimiber  in  the  existing  AD. 
This  proposed  AD  would  also  provide 
an  optional  terminating  action  from  the 
requirements  of  this  AD  and  limit  the 
applicabihty  of  the  AD  requirements  to 
those  affected  model  helicopters 
manufactured  prior  to  January  1, 1981. 

The  FAA  estimates  that  660 
helicopters  of  U.S.  registr)'  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  5  work  hours 
per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $1,400  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,105,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (IJ 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
( 1 4  CFR  part  39)  as  follows; 
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visual  inspections  of  the  lower 
swashplate  bearings;  expand  the 
applicability  to  the  Model  F-28C-2 
helicopter  establish  a  retirement  life  of 
1,200  hours'  time-in-service  for  certain 
upper  and  lower  swashplate  bearings; 
and  correct  the  upper  swashplate 
bearing  part  number  in  the  existing  AD. 
This  proposed  AD  would  also  provide 
an  optional  tenninating  action  from  the 
requirements  of  this  AD  and  limit  the 
applicability  of  the  AD  requirements  to 
those  affected  model  helicopters 
manufactured  prior  to  January  1, 1981. 

The  FAA  estimates  that  660 
helicopters  of  U.S.  registr}'  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  5  work  hours 
per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $1,400  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,105,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (IJ 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  numberof  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-2560  (41  FR 
13906.  April  1. 1976).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

The  Enstrom  Helicopter  Corporation:  Docket 
No.  93-SW-26-AD.  Supersedes  AD  76- 
06-11,  Amendment  39-2560. 

ApphcabilHy.  Model  F-28A.  F-28C.  F- 
28C-2.  280,  and  280C  heiicopters. 
manufactured  prior  to  )anuary  1 .  1981 , 
certificated  in  any  category. 

Compliance:  Required  a&  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  upper  and  lower 
swashplate  bearings  (bearings)  and 
subsequent  loss  of  conUx)l  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  the  next  10  hours'  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD.  and  thereafter  at  intervals  not  to  exceed 
100  hours'  TIS  since  the  last  inspection. 
perform  a  vi.sual  inspection  of  the  upper 
swashplate  bearing,  P/N  Z993L13X3B. 
bearing  number  SKF  6013-RS.  or  ECD013- 
13,  and  lower  swashplate  bearing  P/.N 
5201SBKZZ-ABEC,  or  ECD009-1 1,  for 
corrosion  as  follows: 

(1)  Lower  the  swashplate  to  lowest  position 
with  the  collective  control. 

(2)  Remove  the  plastic  bearing  seal  using 
a  blunt  scribe. 

(3)  L's:ng  an  inspection  mirror,  visually 
inspect  the  bearings  for  grease  lubricant  and 
any  evidence  of  corrosion.  Rotate  the 
bearings  and  housing  to  reposition  balls  and 
race  for  complete  inspection.  For  bearings 
found  free  of  corrosion  or  defects,  repack 
them  v\  ith  Exxon  AN'DOK-B  grease  or  any 
f^IL-G-lsrog.^  grease,  and  reinstall  them  in 
accordance  with  the  applicable  maintenance 
manual. 

(h)  Replace  any  unairworthy  bearing  with 
an  airworthy  bearing  in  accordance  with  the 
applicable  maintenance  manual. 

(t)  Before  further  flight,  after  the  effective 
date  of  this  AD.  remove  all  upper  and  lower 
swashplate  bearings  having  1,200  hou.-s'  or 
more  TIS.  and  replace  them  with  airworthy 
bearings.  For  bearings  with  less  than  1.200 
hours'  TIS  on  the  effective  date  of  this  AD. 
replace  the  bearings  on  or  before  attaining 
1,200  hours' TIS. 

(d)  The  owner  may  elect  to  install  revised 
upper  swashplate  bearing  housing.  P/N  28- 
16108-2,  and  lower  swashplate  bearing 
housing.  P/N  28-16361-1,  that  are  equipped 
with  grease  fittings  and  integral  tearing 
shields  as  described  in  The  Enstrom 
Helicopter  CorporatioD  Service  Information 
Letter  No.  0110.  Revision  B.  dated  March  16. 
1993.  This  would  constitute  terminating 
action  for  the  requirements  of  this  AD. 

(e)  An  ahemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Chicago  Aircraft  Certification  Office,  FAA 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  oomment  and  then  send 
it  to  the  Manager.  Chicago  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Chicago  Aircraft 
Certification  Office. 

(0  Special  flight  permits  may  be  is.sued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Fort  Worth.  Texas,  on  June  27, 
1994. 

EricBries, 

Acting  Manager.  Rotorcraft  Dimctorate. 
Aircraft  CerUpcation  Service. 
(FR  Doc.  94-16273  Filed  7-5-94.  845  am] 
BILUMG  COOe  4»1».IS-M 


14  CFR  Part  71 

(Airspace  Docket  No.  93-ASW-42] 

Proposed  Establishment  of  Class  E 
Airspace:  Springdale,  AR 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Springdale. 
AR.  Currently.  Springdale,  AR  has  Class 
.  D  airspace  during  the  hours  of  operation 
of  the  Springdale  Air  Traffic  Control 
Tower.  This  action  is  proposing  to 
provide  controlled  airspace.  Class  E. 
upward  from  the  surface  to  contain 
instrument  flight  rule  (IFR)  operations 
during  the  hours  that  the  control  tower 
is  closed.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  to  contain  IFR  oporationr 
during  the  hours  that  the  control  tower 
is  closed  at  Springdale,  AR. 
DATES:  Comments  must  be  received  on 
or  before  August  26, 1994. 
ADDRESSES:  Send  comments  on  the' 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW-42.  Department  of 
Transportation.  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  e.xamined 
in  the  office  of  the  Assistant  Chief 
Counsel.  Southwest  Region.  Federal 
Aviation  Administration,  2601 
Meacham  Blvd..  Room  662.  Fort  Worth. 
TX,  between  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
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An  informal  docket  mjay  also  be 
examined  during  nontial  business  hours 
at  the  System  Managefnent  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Adnjinistration,  2601 
Meacham  Blvd.,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMAtlON  CONTACT: 
Gregory  L.  Juro,  Systein  Management 
Branch,  Department  o  Transportation, 
Federal  Aviation  Adra  inistration,  Fort 
Worth,  TX  76193-053p;  telephone:  817- 
222-5591. 

SUPPLEMEfTTARY  INF0Rl|(IAT1ON: 

Comments  Invited 
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Commenters  wishing 
acknowledge  receipt 
on  this  notice  must 
comments,  a  self- 
postcard  containing 
statement:  "Comment: 
Docket  No.  93-ASVV-i 
will  be  date  and  time 
returned  to  the 
communications 
specified  closing  date 
be  considered  before  t 
the  proposed  rule.  Th( 
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Availability  of  NTRMii 
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NPRM's  should  also  request  a  copy  of 
Advisory  Qrcular  No.  11-2A  that 
describes  the  apphcation  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Springdale, 
AR.  Controlled  airspace  to  the  surface  is 
needed  diuing  the  hours  that  the  control 
tower  is  closed  to  contain  IFR 
operations  at  the  airport.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace,  during  the 
hours  that  the  control  tower  is  closed, 
for  IFR  operations  at  Springdale 
Regional  Airport,  Sprirtgdaie,  Arkansa*; 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9A  dated  Jime  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  958  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  pubhshed 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  crkeria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6002:  Qass  E.  airspace  areas 
designated  as  a  surface  area  for  an  airport 

***** 

ASW  AR  E  Springdale,  AR  (New] 

Springdale  Municipal  Airport,  AR 
(Latitude  36"'14'47"  N.,  longitude  94°07'16" 
W.) 
Razorback  VORTAC 
(LatituHn  .16''14'47"  N.,  longitude  94''07'17" 
W.) 

That  airspace  within  a  4.1-mile  radius  of 
Springdale  Municipal  Airport  and  within  1.3 
miles  each  side  of  the  358°  and  178°  radials 
of  the  Razorback  VORTAC  extending  from 
the  4.1-mile  radius  to  4.6  miles  north  of  the 
airport.  This  Qass  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Larry  D.  Gray, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

IFR  Doc.  94-16234  Filed  7-5-94;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1915 
[Docket  No.  S-045] 

Personal  Protective  Equipment  for 
Shipyard  Employment 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Proposed  rule;  limited 

reopening  of  the  rulemaking  record. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
reopening  the  rulemaking  record  for  the 
proposed  revision  of  the  regulation  of 
personal  protective  equipment  for 
shipyard  employment  (53  FR  48150, 
November  29,  1988)  to  incorporate  the 
rulemaking  record  developed  for  the 
recently  revised  regulation  of  personal 
protective  equipment  for  general 
industry  (Docket  S-060,  final  rule 
published  in  59  FR  16334,  April  6, 
1994)  and  the  record  for  the  proposed 
regulation  of  personal  protective 
equipment  (fall  protection  equipment 


for  general  industr>')  (Docket  S-057.  55 
FR  13423.  April  10.  1990).  While  the 
shipyard  rulemaking  on  personal 
protective  equipment  (PPE)  generated 
10  comments,  the  general  industry 
rulemakings  generated  hundreds  of 
comments  and  several  thousand  pages 
of  hearing  testimony  regarding  PPE 
issues.  The  Agency  believes  the 
regiilation  of  PPE  in  shipyard  and 
general  industry  employment  should  be 
consistent,  in  order  to  facilitate 
compliance  and  effective  employee 
protection.  OSHA  has  determined  that 
the  infoi'raation  in  Dockets  S-060  and 
S-057  is  relevant  to  full  consideration  of 
the  issues  raised  by  the  shipyard  PPE 
proposal,  and  that  it  is  appropriate  to 
reopen  the  record  to  incorporate  those 
materials  and  to  allow  the  public  an 
opportunity  to  comment.  This  notice 
also  raises  specific  PPE  issues  arising 
out  of  the  general  industry  mlemakings 
for  public  comment 
DATES:  Comments  on  the  issues  raised 
in  the  notice  of  reopening  must  be 
postmarked  by  August  22. 1994. 
At)ORESSES:  Comments  are  to  be  sent  to 
the  Docket  Office,  Docket  No.  S-045A. 
U.S.  Department  of  Labor,  room  N- 
2625,  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  room  N-3637,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone  (202)  219-8148. 

SUPPLEMENTARY  JNFORMATON: 
L  Background 

On  November  29.  1988.  OSHA 
proposed  to  revise  the  personal 
protective  equipment  (PPE) 
requirements  in  the  shipyard 
employment  standards  (part  1915. 
subpart  I)  (53  FR  48150).  The  proposal 
updated  references  to  national 
consensus  standards  and  added 
requirements  for  hazard  assessment, 
proper  selection  and  care  of  PPE. 
training,  lifesaving  equipment  and 
personal  fall  protection  equipment.  The 
written  comment  period  ended  on 
February  27. 1989.  The  Agenc>-  received 
10  comments  on  the  proposed  rule. 
There  were  no  hearing  requests. 

On  August  16.  1989.  OSHA  proposed 
to  update  the  existing  general  industry 
standards  (part  1910,  subpart  I.  Docket 
S-060)  for  eye  and  face  (§  1910.133). 
head  (§  1910.135)  and  foot  (1910.136) 
PPE  and  to  add  generic  requirements  for 
hazard  assessment,  proper  selection  of 
PPE.  prohibition  on  use  of  damaged  or 
defective  PPE  and  training  in  the  proper 
use  of  PPE  (§§  1910.132  (d)  through  (f)) 
(54  FR  33«32).  The  proposed  general 
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for  general  industr>')  (Docket  S-057.  55 
FR  13423.  April  10.  1990).  While  the 
shipyard  rulemaking  on  personal 
protective  equipment  (PPE)  generated 
10  comments,  the  general  industry 
rulemakings  generated  hundreds  of 
comments  and  several  thousand  pages 
of  hearing  testimony  regarding  PPE 
issues.  The  Agency  believes  the 
regulation  of  PPE  in  shipyard  and 
general  industry  employment  should  be 
consistent,  in  order  to  facilitate 
compliance  and  effective  employee 
protection.  OSHA  has  determined  that 
the  infoi'raation  in  Dockets  S-060  and 
S-057  is  relevant  to  full  consideration  of 
the  issues  raised  by  the  shipyard  PPE 
proposal,  and  that  it  is  appropriate  to 
reopen  the  record  to  incorporate  those 
materials  and  to  allow  the  public  an 
opportunity  to  comment.  This  notice 
also  raises  specific  PPE  issues  arising 
out  of  the  general  industry  mlemakings 
for  public  comment. 
DATES:  Comments  on  the  issues  raised 
in  the  notice  of  reopening  must  be 
postmarked  by  August  22. 1994. 
AOORESSES;  Comments  are  to  be  sent  to 
the  Docket  Office,  Docket  No.  S-045A. 
U.S.  Department  of  Labor,  room  N- 
2625.  200  Constitution  Avenue.  NVV.. 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  COtfTACT:  Mr. 
James  F.  Foster,  Occnpational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  room  N-3637,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210.  Telephone  (202)  219-8148. 

SUPPLEMENTARY  »NF0flMAT40N: 
I.  Background 

On  November  29,  1988.  OSHA 
proposed  to  revise  the  personal 
protective  equipment  (PPE) 
requirements  in  the  shipyard 
employment  standards  (part  1915, 
subpart  I)  (53  FR  48150).  The  proposal 
updated  references  to  national 
consensus  standards  and  added 
requirements  for  hazard  assessment, 
proper  selection  and  care  of  PPE, 
training,  lifesaving  equipment  and 
personal  fall  protection  equipment.  The 
written  comment  period  ended  on 
February  27. 1989.  The  Agency  received 
10  comments  on  the  proposed  rule. 
There  were  no  hearing  requests. 

On  August  16.  1989.  OSHA  proposed 
to  update  the  existing  general  industry 
standards  (part  1910.  subpart  I.  Docket 
S-060)  for  eye  and  face  (§  1910.133), 
head  (§  1910.135)  and  foot  (1910.136) 
PPE  and  to  add  generic  requirements  for 
hazard  assessment,  proper  selection  of 
PPE,  prohibition  on  use  of  damaged  or 
defective  PPE  and  training  in  the  proper 
use  of  PPE  (§§  1910.132  (d)  through  (f)) 
(54  FR  33832).  The  proposed  general 


industry  revisions  were  consistent  with 
the  corresponding  provisions  of  the 
proposed  rule  for  shipyard  emplo>Tnent. 

On  April  10.  1990.  the  Agency 
proposed  to  add  criteria  for  personal  fall 
arrest  equipment  (§§  1910.128. 1910.129 
and  1910.131)  and  positioning  device 
equipment  (§§  1910.128  and  1910.130) 
to  the  general  industry  PPE  standanls 
(part  1910.  subpart  I,  Docket  S-057)  (55 
FR  13423).  Again,  the  criteria  proposed 
for  general  industry  PPE  were  consistent 
with  those  proposed  for  shipyards. 

The  two  general  industry  rulemakings 
generated  extensive  records,  including 
hundreds  of  comments  and  several 
thousand  pages  of  hearing  testimony. 
On  April  6. 1994,  OSHA  issued  a  final 
rule  (59  FR  16334)  which  completed 
Agency  action  in  the  Docket  S-060 
proceeding.  Based  on  the  rulemaking 
record.  OSHA  made  some  changes  to 
the  proposed  rule  in  drafting  the  final 
rule.  In  particular.  OSHA  revised  the 
proposed  training  requirement  so  that  it 
provides  clear  direction  regarding  what 
constitutes  adequate  training  and  what 
circumstances  trigger  a  requirement  for 
retraining.  In  addition,  the  final  rule 
added  requirements  for  the  certification 
of  the  hazard  assessment 
(§  1910.132(d)(2))  and  certification  that 
the  required  training  has  been  provided 
and  understood  (§  1910.132(f)(4)). 

Also,  based  on  the  rulemaking  record 
for  general  industry  fall  protection  PPE 
(Docket  S-057).  the  Agency  is 
considering  further  limiting  or 
prohibiting  the  use  of  body  belts  and 
non-locking  snaphooks  in  personal  fall 
arrest  systems.  In  particular,  the 
evidence  in  the  record  supports  the 
conclusion  that  an  employee  who  falls 
while  wearing  a  body  belt  as  part  of  a 
personal  fall  arrest  system  is 
substantially  more  likely  to  suffer  death 
or  serious  injury  than  would  be  the  case 
if  the  employee  were  wearing  a  full 
body  harness.  Furthermore,  the 
rulemaking  record  indicates  that  locking 
snaphooks  designed  to  prevent  "roll 
out"  (where  snaphooks  become 
accidentally  disengaged  during  use) 
provide  a  higher  level  of  employee 
protection  than  single-action  (non- 
locking) snaphooks. 

While  it  is  appropriate  to  facilitate 
employer  access  to  safety  and  health 
standards  by  maintaining  separate 
standards  for  general  industry  (part 
1910)  and  for  the  shipyard  industry 
(part  1915),  the  Agency  believes  that  the 
substance  of  those  standards  should  be 
consistent.  OSHA  believes,  based  on  its 
review  of  the  pertinent  rulemaking 
records,  that  PPE  used  in  shipyards  does 
not  differ  markedly  from  PPE  used  in 
general  industry.  Therefore,  the  Agency 
has  determined  that  the  information 


generated  in  the  genera!  industr)- 
rulemakings  should  be  taken  into 
account  as  the  Agency  drafts  the  final 
rule  for  shipyard  PPE,  as  well.  To  this 
end,  OSHA  is  incorporating  the  general 
industry  PPE  rulemaking  records 
(Dockets  S-057  and  S-060)  into  the 
record  for  the  shipyards  PPE 
rulemaking,  hi  addition,  OSlL\  is 
reopening  the  written  comment  period 
for  the  shipyard  PPE  proposal  so  the 
public  has  an  opportunity  to  comment 
on  the  newly  incorporated  materials. 

II.  Issues 

OSHA  is  requesting  comments  on 
these  five  specific  issues: 

1.  Certification  of  hazard  assessment 
OSHA  believes  that  a  hazard  assessment 
is  an  important  element  of  a  PPE 
program  because  it  produces  the 
information  needed  to  select  the 
appropriate  PPE  for  die  hazards  present 
or  likely  to  be  present  at  particular 
workplaces.  The  Agency  believes  that 
employers  are  able  to  determine  and 
evaluate  the  hazards  of  their  particular 
workplaces  and  to  use  this  informatioa 
for  proper  PPE  selection. 

Proposed  §  1915.152(b)  required 
employers  to  select  the  types  of  PPE  to 
be  used  by  employees  based  on  an 
assessment  of  the  workplace  hazards 
relative  to  PPE.  The  comments  on 
proposed  §  1910.132(d).  which 
contained  identical  language,  indicated 
concern  about  the  level  of 
documentation  required  for  hazards 
assessment  (Exs.  3:1  and  3:68).  In  regard 
to  the  general  industry  rulemaking. 
OSHA  concluded  that  some  form  of 
record  is  needed  to  provide  OSHA 
compliance  officers  and  affected 
employees  with  appropriate  assurance 
that  the  required  hazard  assessment  has 
been  performed.  Given  the  performance- 
oriented  nature  of  the  rale,  the  Agency 
determined  that  the  generation  and 
review  of  extensive  documentation 
would  be  unnecessarily  burdensome. 

OSHA  has  addressed  such  situations 
in  other  rulemakings  (e.g..  permit- 
required  confined  spaces, 
§  1910.146(g)(4):  and  the  control  of 
hazardous  energy  (lockout/tagout), 
1910.147(c)(7)(iv")  by  requiring 
employers  to  verif>'  their  compliance 
uith  a  requirement  through  a  written 
certification.  The  Agency  has  found  that 
a  written  certification  is  a  reasonable 
means  by  which  to  estabhsh 
accountability  for  compliance. 

Therefore,  OSHA  determined  that  an 
employer  could  adequately  verify 
compliance  with  the  hazard  assessment 
requirement  through  a  written 
certification  which  identified  the 
workplace  evaluated:  the  person 
certifying  that  the  hazard  assessment 
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had  been  performed;  he  date(s)  of  the 
hazard  assessment;  aiid  which 
identified  the  docuratnt  as  a 
certification  of  hazan  assessment. 
Accordingly,  the  Age:  icy  added  this 
requirement  to  the  fir  al  rule  as 
§1910.132id)(2). 

OSHA  believes  tha  verification 
through  written  certil  cation  would  also 
be  appropriate  with  r  sgard  to  hazard 
assessments  to  be  per  brmed  under 
proposed  §  1915.152( )).  Therefore, 
OSHA  solicits  conim<  nts,  with 
supporting  informatic  n,  as  to  the  need 
for  certification  of  the  hazard 
assessment  and  the  ai  iticipated  impact 
of  such  a  requiremeni  on  the  shipyard 
industry. 

2.  Certification  ofti  lining.  Proposed 
§  1915.152(e)  require(  that  employees 
be  trained  in  the  prop  er  use  of  their 
PPE.  Proposed  §  1910  132(f)  contained 
an  identical  requiremsnt.  Based  on 
comments  received  ir  relation  to 
proposed  §  1910.132(  )  (Exs.  3:41,  3:46, 
3:49,  3:62  and  3:129)  A/hich  expressed 
concern  regarding  the  level  of 
documentation  empl<  yers  would  be 
required  to  provide  f(  r  their  training 
efforts,  OSHA  raised  ssue  4  in  the 
hearing  notice  (55  FR  3414,  February  1, 
1990)  to  elicit  additional  information  on 
the  recordkeeping  ne(  ded  to  document 
compliance  with  the  )roposed 
paragraph.  The  comn  enters  (Exs.  7:8, 
7:19  and  7:39)  genera  ly  supported  some 
sort  of  certification  fo  r  completion  of 
training. 

Based  on  the  rulem  iking  record  and 
the  considerations  raised  above  in 
regard  to  Reopening  I  ssue  1,  OSHA 
determined  that  emp  oyers  could 
adequately  verify  con  pliance  with 
proposed  §  1910.132( )  through  a 
written  certification.  Accordingly,  the 
Agency  revised  propc  sed  paragraph  (f) 
to  add  paragraph  (f)(4 1,  which  requires 
a  certification  record  hat  identifies  each 
employee  trained,  the  date(s)  of  training, 
and  which  identifies  he  document  as  a 
certification  of  trainirgin  the  use  of 
PPE. 

OSHA  believes  thai  verification 
through  written  certil  cation  would  also 
be  appropriate  with  ri  gard  to  training  to 
be  provided  under  pr  )posed 
§  1915.152(e).  Therefc  re,  OSHA  solicits 
comments,  with  supp  Drting  information, 
as  to  the  need  for  cert  fication  of 
employee  training  ani  I  the  anticipated 
impact  of  such  a  requ  rement  on  the 
shipyard  industry. 

3.  Training  eiemen,  s.  As  mentioned 
above,  proposed  §  19:  5.152(e)  required 
that  employees  be  tra  ned  in  the  proper 
use  of  their  PPE,  and  iroposed 

§  1910.132(f)  set  forth  an  identical 
requirement.  Based  o\  comments  and 
testimony  received  in  relation  to 


IMI 


proposed  §  1910.132(f)  (Exs.  3:36,  3^41. 
a:50,  3:60,  3:73,  3:86,  3:88,  3:116,  3:128; 
7:3,  7:8,  7:11,  7:20,  7.29,  7:38;  Tr.  23:24; 
4/3,  Tr.  272-286;  4/4)  which  expressed 
concern  that  the  proposed  language  did 
not  provide  enough  detailed  guidance 
regarding  what  constituted  adequate 
training,  OSHA  determiped  that  more 
specific  guidance  should  be  provided  by 
the  final  requirement.  Accordingly,  the 
Agency  determined  that  more  specific 
guidance  was  appropriate  and  revised 
proposed  §  1910.132(f)  to  require,  at  a 
minimum,  training  in  the  following 
areas: 

•  When  PPE  is  necessary 

•  What  PPE  is  necessary 

•  How  to  properly  don,  doff,  adjust, 
and  wear  PPE 

•  The  limitations  of  the  PPE;  and 

•  That  proper  care,  maintenance, 
useful  life  and  disposal  of  the  PPE. 

In  addition,  many  of  the  above 
comments  and  testimony  suggested  that 
in  order  to  have  a  successful  training 
program,  employers  should  set 
measurable  training  objectives  and  have 
their  employees  demonstrate  that  they 
have  reached  those  objectives.  Also,  it 
was  suggested  that  retraining  be 
provided,  when  the  employer 
determined  that  employees  may  not    . 
possess  sufficient  knowledge  about  the 
PPE.  Accordingly,  the  following 
provisions  were  added  to  §  1910.132(f) 
in  the  final  rule: 

(2)  Each  affected  employee  shall 
demonstrate  an  understanding  of  the 
training  specified  in  paragraph  (f)(1)  of 
this  section,  and  the  ability  to  use  PPE 
properly,  before  being  allowed  to 
perform  work  requiring  the  use  of  PPE. 

(3)  When  the  employer  has  reason  to 
believe  that  any  affected  employee  who 
has  already  been  trained  does  not  have 
the  understanding  and  skill  required  by 
paragraph  (f)(2)  of  this  section,  the 
employer  shall  retrain  each  such 
employee.  Circumstances  where 
retraining  is  required  include,  but  are 
not  hmited  to,  situations  were: 

(i)  Changes  in  the  workplace  render 
previous  training  obsolete;  or  . 

(ii)  Changes  in  the  types  of  PPE  to  be 
used  render  previous  training  obsolete; 
or 

(iii)  Inadequacies  in  an  affected 
employee's  knowledge  or  use  of 
assigned  PPE  indicate  that  the  employee 
has  not  retained  the  requisite 
understanding  or  skill. 

OSHA  believes  that  these  more 
specific  training  requirements  would 
also  be  appropriate  with  regard  to 
training  provided  under  §1915. 152(e). 
Therefore,  OSHA  soficits  comments, 
with  supporting  information,  as  to  the 
need  for  such  requirements  and  the 


anticipated  impact  of  those 
requirements  on  the  shipyard  industry. 

4.  Body  belts  and  harnesses  in  fall 
arrest  systems.  Proposed  §  1910.129(bl 
provided  the  system  performance 
criteria  for  p)ersonal  fall  arrest  systems 
In  particular,  the  proposed  paragraph 
limited  maximum  arresting  force  on  an 
employee  tg  900  pounds  (4  kN)  when 
using  a  body  belt  and  1,800  pounds  (8 
kN)  when  using  a  body  harness.  The 
corresponding  provision  for  shipyard   . 
employment,  proposed 

§  1915.159(a)(4)(iii),  limited  maximum 
arresting  force  for  either  belts  or 
harnesses  to  the  lesser  of  10  times  the 
employee's  weight,  or  1,800  pounds  (8 
kN).  The  more  protective  criteria  in 
proposed  §  1910.129(b)  are  based  on 
information  obtained  after  the  Shipyard 
PPE  proposal  was  issued  (53  FR  48150, 
Nov.  29, 1988).  This  information  is 
discussed  in  the  General  Industry  PPE 
proposal  (55  FR  13423,  April  10, 1990). 
Comments  and  testimony  received  on 
proposed  §  1910.129(b)  (Exs.  3:22,  3:31;^^ 
Tr.  240-241  and  1374)  indicate  that  the 
Agency  needs  to  reconsider  allowing  the 
use  of  body  belts  in  fall  arrest  systems. 
OSHA  solicits  comments,  with 
supporting  information  regarding 
whether  or  not  body  belts  should  be 
permitted  for  use  in  fall  arrest  systems, 
and  the  anticipated  impact  on  the 
shipyard  industry  of  any  requirement 
which  might  limit  or  prohibit  their  use. 

5.  Locking  and  non-locking  snap 
hooks.  Proposed  §  1915.159  (a)(15), 
(a)(16),  and  (a)(17)  prohibited  certain 
snap  hook  connections  (such  as, 
connecting  snap  hooks  to  each  other) 
where  snap  hooks  have  been  known  to 
accidentally  disengage,  allowing  an 
employee  to  fall.  Proposed 

§  1910.129(c)(1)  required  that  snap 
hooks,  unless  of  the  locking  type,  and 
designed  for  certain  connections  (such 
as  to  each  other,  to  horizontal  lifelines, 
or  to  incompatibly  shaped  objects),  not 
be  used  for  these  connections. 

Comments  and  testimony  received  on 
the  general  industry  provisions  (Exs. 
3:9,  3:12,  3:19;  Tr.. 210)  has  led  the 
Agency  to  consider  a  prohibition  on  the" 
use  of  non-locking  snap  hooks  in 
personal  fall  protection  systems. 

OSHA  solicits  comments,  with 
supporting  information,  regarding 
whether  or  not  non-locking  snap  hooks 
should  he  permitted  for  use  in  personal 
fall  protection  systems  or  in  positioning 
device  systems,  and  the  anticipated 
impact  on  the  shipyard  industry  of  any 
requirement  whidi  might  further  limit 
or  prohibit  their  use. 

///.  Public  Participation 

Written  comments  regarding  the 
materials  incorporated  into  the  shipyard 


PPE  record  through  this  notice  must  be  ] 

postmarked  by  August  22,  1994.  -  I 

Four  copies  of  these  comments  must  .  ' 

be  submitted  to  the  Docket  Office,  ] 
Docket  S-045A,  U.S.  Department  of 

Labor,  room  N-2634,  200  Constitution  , 

Avenue.  NW.,  Washington.  DC  20210.  ^ 

(202)  219-7894.  All  materials  submitted  ( 

v«ll  be  available  for  inspection  and  ] 

copying  at  the  above  address.  Materials  ^ 
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PPE  record  through  this  notice  must  be 
postmarked  by  August  22.  1994. 

Four  copies  of  these  comments  must  . 
be  submitted  to  the  Docket  Office. 
Docket  S-045A.  U.S.  Department  of 
Labor,  room  N-2634.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
(202)  219-7894.  All  materials  submitted 
will  be  available  for  inspection  and 
copying  at  the  above  address.  Materials 


previously  submitted  to  the  Docket  for 
this  rulemaking  need  not  be 
resubmitted. 

IV.  Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 


It  is  issued  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  655).  section  41  of  the  LHWCA 
(33  U.S.C.  941)  and  29  CFR  part  1911. 

Signed  at  Washington.  DC.  this  29th  day  of 
June  1994. 

Joseph  A.  Dear. 

Assistant  Secretary  of  Labor. 

[PR  Doc.  94-16240  Filed  7-5-94;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Child  and  Adult  Cafe  Food  Program; 
National  Average  Payment  Rates,  Day 
Care  Home  Food  Service  Payment 
Rates  and  Administrative 
Reimbursement  Rates  for  Sponsors  of 
Day  Care  Homes  for  the  Period  July  1, 
1994-June  30, 199^ 

AGENCY:  Food  and  >|utrition  Service, 
USD  A. 
action:  Notice. 


SUMMARY:  This  notide 
annual  adjustments 
average  payment  ratfes 
in  child  care,  outsi 
and  adult  day  care 
service  payment  rat^s 
in  day  care  homes, 
administrative  reim 
sponsors  of  day  care 
changes  in  the 
Further  adjustments 
rates  to  reflect  the 
providing  meals  in 
and  Hawaii.  The 
in  this  notice  are 
statutes  and  regulati 
Child  and  Adult  Carfe 
(CACFP)'. 

EFFECTIVE  DATE:  July 
FOR  FURTHER 
Robert  M.  Eadie, 
and  Program 
Child  Nutrition 
Nutrition  Service, 
Virginia  22302,  (703 


announces  the 
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published  at  48  FR  29114,  June  24, 
1983.) 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3587). 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  fi-ora  the 
provisions  of  that  Act.  This^notice  has 
been  determined  to  be  exempt  under 
Executive  Order  12866. 

Definitions 

The  terms  used  in  this  notice  shall 
have  the  meanings  ascribed  to  them  in 
the  regulations  governing  the  CACFP  (7 
CFR  part  226). 

Background 

Pursuant  to  sections  4, 11  and  17  of 
the  National  School  Lunch  Act  (NSLA) 
(42  U.S.C.  1753, 1759a  and  1766), 
section  4  of  the  Child  Nutrition  Act  of 
1966  (42  U.S.C.  1773)  and  §§  226.4, 
226.12  and  226.13  of  the  regulations 
governing  the  CACFP  (7  CFR  part  226), 
notice  is  hereby  given  of  the  new 
payment  rates  for  participating 
institutions.  These  rates  shall  be  in 
effect  during  the  period  July  1,  1994- 
June  30, 1995. 

As  provided  for  under  the  NSLA  andi 
the  Child  Nutrition  Act  of  1966.  all  rates 
in  the  CACFP  must  be  prescribed 
annually  on  July  1  to  reflect  changes  in 
the  Consimier  Price  Index  for  the  most 
recent  12-month  period.  In  accordance 
with  this  mandate,  the  Department  last 
published  the  adjusted  national  average 
payment  rates  for  centers,  the  food 
service  payment  rates  for  day  care 
homes  and  the  administrative 
reimbursement  rates  for  sponsors  of  day 
care  homes  on  July  8. 1993  at  58  FR 
36636  (for  the  period  July  1. 1993-June 
30, 1994).  The  payment  rates  for  the 
period  July  1, 1994-June  30, 1995  are: 

Ail  States  Except  Alaska  and  Hawaii 

Meals  Served  in  CENTERS— Per 
Meal  Rates  in  Dollars  or  Frac- 
tions thereof: 
Brealcfasts: 

Paid  $.1925 

Free .9750 

Reduced .6750 

Lunciies  and  Suppers:  * 

Paid  S.1700 

Free 1.7575 

Reduced  1.3575 


All  States  Except  Alaska  and  Hawaii — 
Continued 

Supplements: 

Paid  .„„. S.045a 

Free .„... .4825 

Reduced  .2400 

Meals  Served  in  DAY  CARE 
HOMES— Per  Meal  Rates  in 
Dollars  or  Fractions  thereof. 

Breakfasts $.8275 

Lunches  and  Suppers 1.5050 

Supplements .4475 

Meals  Served  in  DAY  CARE 
HOMES— Per  Meal  Rates  in 
Dollars  or  Fractions  thereof: 

Breakfasts  $.8275 

Lunches  and  Suppers 1.5050 

Supplements  .4475 

Administrative  Reimbursement 
Rates  for  Sponsoring  Organiza- 
tions of  Day  Care  Homes — Per 
Home/Per  Month  Rates  in  Dol- 
lars: 
Initial  50  day  care  homes  ....  $69 

Next  150  day  care  homes 53 

Next  800  day  care  homes 41 

Additional  day  care  homes  ..  36 

>  These  rates  do  not  include  the  value  of 
commodities  (or  cash-in-lieu  of  commod- 
ities) which  institutions  receive  as  addi- 
tional assistance  for  each  lunch  or  supper 
served  to  participants  under  the  pro^m. 
Notices  aBnouncJn^  the  value  of  commod- 
ities and  cash-in-lieu  of  commodities  are 
published  separately  in  the  Federal  Register. 

Pursuant  to  section  12(f)  of  the  NSLA 
(42  U.S.C.  1760(0,  the  Department 
adjusts  the  payment  rates  for 
participating  institutions  in  the  States  of 
Alaska  and  Hawaii.  The  new  payment 
rates  for  Alaska  are  as  follows: 

ALASKA 

Alaska— Meals   Ser\'ed   in   CEN- 
TERS—Per  Meal  Rates  in  Dol- 
lars or  Fractions  thereof: 
Breakfasts: 

Paid  $.2750 

Free 1.5450 

Reduced 1.2450 

Lunches  and  Suppers: ' 

Paid  .; $.2725 

Free  ..-. 2.8450 

Reduced 2.4450 

Supplements: 

Paid r....         $.0725 

Free  ..:.:..., ', .7800 

Reduced  .3900 

Alaska — Meals  Served  in  DAY 
CARE  HOMES— Per  Meal 
Rates  in  Dollars  or  Fractions 
thereof: 

Breakfasts  $1.3025 

Lunches  and  Suppers  ...         2.4375 
Supplements .7275 


ALASKA — Continued 

Alaska— ADMINISTRATIVE  RE- 
IMBURSEMENT Rates  for 
Sponsoring  Organizations  of 
Day  Care  Homes— Per  Home/ 
Per  Month  Rates  m  Dollars: 

Initial     50     day     care 

homes S112 

Next     150     day     care 

homes  S5 

Next     800     day     caie 

homes 67 

Additional      day     care 

homes  59 

'These  rates  do  not  include  the  value  of 
commodities  (or  cash-in-lieu  of  commod- 
ities) which  institutions  receive  as  addi- 
tional assistance  for  each  lunch  or  supper 
served  to  participants  under  the  program. 
Notices  announcing  the  value  of  commod- 
ities and  cash-in-lieu  of  commodities  are 
published  separately  in  the  Federal  Register. 

The  new  payment  rates  for  Hawaii  are 
as  follows: 

HAWAII 

Hawaii — Meals  Served  in  CEN- 
TERS—Per  Meal  Rates  in  Dol- 
lars or  Fractions  thereof: 
Breakfasts: 

Paid  $.2150 

Free  1.1325 

Reduced .8325 

Lunches  and  Suppers: ' 

Paid $.1975 

Free  : 2.0550 

Reduced 1.6550 

Supplements:  '  .    '  . 

Paid .0525 

Free  .•„ :„. .5650 

Reduced  „ .2825 

Hawaii— Meals  Served  in  DAY 
CARE  HOMES— Per  Meal 
Rates  In  Dollars  or.  Fractions 
thereof: 

Breakfasts  S.9575 

Lunches  and  Suppers  ...         1.7600 

Supplements .5250 

Hawaii—         ADMINISTRATIVE 

-      REIMBURSEMENT    Rates    for 

Sponsoring    Organizations    of 

Day  Care  Homes — Per  Home/ 

Per  Month  Rates  in  Dollars: 

Initial      50     day     care 

homes  S81 

Next     150     day     care 

homes  61 

Next     800     day     care 

homes  43 

Additional      day     care 
homes  .-... 42 

'These  rates  do  not  include  the  value  of 
commodities  (or  cash-in-lieu  of  commod- 
ities) which  institutions  receive  as  addi- 
tional assistance  for  each  lunch  or  supper 
served  to  participants  under  the  program. 
Notices  announcing  the  value  of  com.mod- 
ities  and  cash-in-lieu  of  commodities  are 
published  separately  in  the  Federal  Register. 

The  changes  in  the  national  average 
payment  rates  and  the  food  service 
payment  rates  for  day  care  homes  reflect 
a  1.7  percent  increase  during  the  12- 
month  period  May  1993  to  May  1994 


ALASKA — Continued 

Alaska— ADMINISTRATIVE  RE- 
IMBURSEMENT Rates  for 
Sponsoring  Organizations  of 
Day  Care  Homes— Per  Home/ 
Per  Month  Rates  in  Dollars: 

Initial     50     day     care 

homes  S112 

Next      150     day     care 

homes 85 

Next      800      day     cai& 

homes 67 

Additional      day     care 
homes 59 

•These  rates  do  not  include  the  value  of 
commodities  (or  cash-in-lieu  of  commod- 
ities) which  institutions  receive  as  addi- 
tional assistance  for  each  lunch  or  supper 
served  to  participants  under  the  program. 
Notices  announcing  the  value  of  commod- 
ities and  cash-in-ueu  of  commodities  are 
published  separately  in  the  Federal  Register. 

The  new  payment  rates  for  Hawaii  are 
as  follows: 

HAWAII 

Hawaii — Meals  Served  in  CEN- 
TERS—Per  Meal  Rates  in  Dol- 
lars or  Fractions  thereof: 
Breakfasts: 

Paid S.2150 

Free  1.1325 

Reduced  ,.. .8325 

Lunches  and  Suppers: ' 

Paid S.1975 

Free  : 2.0550 

Reduced 1.6550 

Supplements:  .    '  - 

Paid .0525 

Free .„ : .5650 

Reduced  .2825 

Hawaii^Meals  Served  in  DAY 
CARE  HOMES— Per  Meal 
Rates  in  Dollars  or- Fractions 
thereof: 

Breakfasts  ....;.... S.9575 

Lunches  and  Suppers  ...         1.^7600 

Supplements .5250 

Hawaii—         ADMINISTRATIVE 

-      REIMBURSEMENT    Rates    for 

Sponsoring    Organizations    of 

Day  Care  Homes — Per  Home/ 

Per  Month  Rates  in  Dollars: 

Initial     50     day     care 

homes  „ S81 

Next     150     day     care 

homes  61 

Next     800     day     care 

homes  43 

Additional      day     care 
homes  .-... 42 

'These  rates  do  not  include  the  value  of 
commodities  (or  cash-in-lieu  of  commod- 
ities) wfhich  institutions  receive  as  addi- 
tional assistance  for  each  lunch  or  supper 
served  ta  participants  under  the  program. 
Notices  announcing  the  value  of  commod- 
ities and  cash-in-Iieu  of  commodities  are 
published  separately  in  the  Federal  Register. 

The  changes  in  the  national  average 
payment  rates  and  the  food  service 
payment  rates  for  day  care  homes  reflect 
a  1.7  percent  increase  during  the  12- 
month  period  May  1993  to  May  1994 
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(from  142.9  in  May  1993  to  145.3  in 
May  1994)  in  the  food  away  from  home 
series  of  the  Ginsumer  Price  Index  for 
All  Urban  Consumers,  pubUshed  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor.  The  changes  in  the 
administrative  reimbursement  rates  for 
sponsoring  organizations  of  day  care 
homes  reflect  a  2.3  percent  increase 
during  the  12-month  period  May  1993 
to  May  1994  (from  144.2  in  May  1993 
to  147.5  in  May  1994)  in  the  series  for 
all  items  of  the  Consumers  Price  Index 
for  All  Urban  Consumers,  published  by 
the  Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

The  total  amount  of  payments 
available  to  each  State  agency  for 
distribution  to  institutions  participating 
in  the  program  is  based  on  the  rates 
contained  in  this  notice. 

Authority:  Sec.  4(b)(2).  11(a).  17(c)  and 
17(f)(3)(B)  of  the  National  School  Lunch  Act. 
as  amended  (42  U.S.C.  1753. 1759(a),  1766) 
and  sec.  4(b)(1)(B)  of  the  Child  Nutrition  Act 
of  1966.  as  amended  (42  U.S.C.  1773b). 

Dated:  June  29, 1994. 
William  Ludwig. 
Administrator. 

IFR  Doc.  94-16294  Filed  7-5-94:  8:45  am) 
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Food  Distribution  Program;  Value  of 
Donated  Foods  from  July  1, 1994  to 
June  30, 1995 

AGENCY:  Food  and  Nutrition  Service, 
USD  A. 
ACTION:  Notice. 


SUMMARY:  This  notice  aimounces  the 
value  of  donated  foods  or,  where 
applicable,  cash  in  lieu  thereof  to  be 
provided  in  the  1995  school  year  for 
each  lunch  served  by  schools 
participating  in  the  National  School 
Lunch  Program  (NSLP)  or  by 
commodity  schools  and  for  each  lunch 
and  supper  served  by  institutions 
participating  in  the  Child  and  Adult 
Care  Food  Program. 

This  notice  also  announces  that  the 
value  of  agricultural  commodities  and 
other  foods  provided  to  States  during 
the  past  school  year  met  the  level  of 
assistance  authorized  under  the 
National  School  Lurtch  Act.  Thus,  there 
will  be  no  shortfall  cash  payments  to 
States  for  the  NSLP  for  the  1994  school 
year.  The  aimually  programmed  level  of 
assistance  was  met  in  food  donations  by 
June  30, 1994. 
EFFECTIVE  DATE:  July  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  K.  Cohen,  Chief,  Program 
Administration  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 


Agriculture,  3101  Park  Center  Drive. 
Alexandria.  Virginia  22302-1594  or 
telephone  (703)  305-2662. 
SUPPLEMENTARY  INFORMATION:  These 
programs  are  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  Nos. 
10.550, 10.555,  and  10.558  and  are 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V,  and  final  rule  related 
notice  published  at  48  FR  29114.  June 
24. 1983.) 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  This  action  is  not  a  rule 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612)  and  thus  is 
exempt  from  the  provisions  of  that  Act. 
This  notice  has  been  determined  to  be 
exempt  under  Executive  Order  12866. 

National  Average  Minimum  Value  of 
Donated  Foods  for  the  Period  July  1, 
1994  Through  June  30, 1995 

This  notice  implements  mandatory 
provisions  of  sections  6(e).  14(f)  and 
17(h)(1)  of  the  National  School  Lunch 
Act  (the  Act)  (42  U.S.C.  1755(e), 
1762a{n.  and  1766(h)(1)).  Section 
6(e)(1)(A)  of  the  Act  establishes  the 
national  average  value  of  donated  food 
assistance  to  be  given  to  States  for  each 
lunch  served  in  NSLP  at  11.00  cents  per 
meal.  Pursuant  to  section  6(e)(1)(B),  this 
amount  is  subject  to  aimual  adjustments 
as  of  July  1  of  each  year  to  reflect 
changes  in  the  Price  Index  for  Food 
Used  in  Schools  and  Institutions. 
Section  17(h)(1)  of  the  Act  provides  that 
the  same  value  of  assistance  in  donated 
foods  for  school  lunches  shall  also  be 
established  for  lunches  and  suppers 
served  in  the  Child  and  Adult  Care  Food 
Program.  Notice  is  hereby  given  that  the 
national  average  minimum  value  of 
donated  foods,  or  cash  in  lieu  thereof, 
per  lunch  under  NSLP  (7  CFR  part  210) 
and  per  limch  and  supper  under  the 
Child  and  Adult  Care  Food  Program  (7 
CFR  part  226)  shall  be  14.50  cents  for 
the  period  July  1,  1994  through  June  30, 
1995. 

The  Price  Index  for  Food  Used  in 
Schools  and  Institutions  is  computed  on 
the  basis  of  five  major  food  components 
in  the  Bureau  of  Labor  Statistics" 
Producer  Price  Index  (cereal  and  bakery 
products;  meats,  poultry  and  fish;  dairy 
products;  processed  finaits  and 
vegetables;  and  fats  and  oils).  Each 
component  is  assigned  a  proportional 
value  using  the  appropriate  relative 
weight  as  determined  by  the  Bureau  of 
Labor  Statistics.  The  value  of  food 
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assistance  is  adjusted  etch  July  1  by  the 
annual  percentage  change  in  a  three- 
month  simple  average  value  of  this  Price 
Index  for  March,  April  and  May.  The 
three-month  average  of  ihe  Price  Index 
increased  by  2.92  percent  from  123.23 
for  March,  April  and  Mby  of  1993  to 
126.83  for  the  same  three  months  in 

1994.  When  computed  on  the  basis  of 
unrounded  data  and  roimded  to  the 
nearest  one-quarter  cent,  the  resulting 
national  average  for  the  period  July  1, 
1994  through  Jime  30,  |995  will  be 
14.50  cents  per  meal.  This  is  an  increase 
of  0.50  cents  from  the  s  :hool  yeeir  1994 
rate. 

Section  14(fl  of  the  Ajct  provides  that 
commodity  schools  shall  be  eligible  to 
receive  donated  foods  e  qual  in  value  to 
the  sum  of  the  national  average  value  of 
donated  foods  establish  ed  under  section 
6(e)  of  the  Act  and  the  i  lational  average 
payment  established  ui  der  section  4  of 
the  Act  (42  U.S.C.  1753 1.  Such  schools 
are  eligible  to  receive  u  3  to  5  cents  of 
this  value  in  cash  for  p;  ocessing  and 
handling  expenses  rela  ed  to  the  use  of 
such  foods. 

Commodity  schools  )  re  defined  in 
section  12(d)(7)  of  the  i  ict  (42  U.S.C. 
1760(d)(7))  as  "schools  that  do  not 
participate  in  the  schoc  1  lunch  program 
under  this  Act,  but  whi  ch  receive 
commodities  made  ava  lable  by  the 
Secretary  for  use  by  su(  h  schools  in 
nonprofit  lunch  progra:  ns. 

For  the  1995  school  ]  ear,  commodity 
schools  shall  be  eligibl(  >  to  receive 
donated  food  assistanc(  i  valued  at  31.50 
cents  for  each  lunch  se:  ved.  This 
amount  is  based  on  the  sum  of  the 
section  6(e)  level  of  ass  stance 
announced  in  this  noti  e  and  the 
adjusted  section  4  min:  mum  national 
average  payment  factor  for  school  year 

1995.  The  section  4  fac  or  for 
commodity  schools  do(  s  not  include  the 
two  cents  per  lunch  in(  rease  for  schools 
where  60  percent  of  th<  lunches  were 
served  in  the  second  pi  seeding  year  free 
or  at  reduced  prices,  si;  ice  that  increase 
is  applicable  only  to  sc  lools 
participating  in  the  Nal  ional  School 
Lunch  Program. 

Cash  in  Lieu  Payments 
Donated  Commodities 
1994 


Section  6(b)  of  the 
1755(b))  and  the  regula : 
cash  in  lieu  of  donated 
part  240)  require  the 
Agriculture  by  June  1 
year  to  estimate  the  va 
commodities  and  other 
be  delivered  to  States 
year.  Under  the  food 
regulations  (7  CFR  pari 
are  used  by  schools 


Value  of 
or  School  Year 


Ai:t 


(42  U.S.C. 
ions  governing 
foods  (7  CFR 
S«  cretary  of 
each  school 
I  ue  of  agricultural 

foods  that  will 
c  uring  that  school 
distribution 

250).  these  foods 
paiticipating  in 


NSLP.  If  the  estimated  value  is  less  than 
the  total  level  of  commodity  assistance 
authorized  under  section  6(e)  of  the  Act, 
the  Secretary  is  required  by  July  1  of 
that  school  year  to  pay  to  each  State 
educational  agency  funds  equal  to  the 
difference  between  the  value  of 
programmed  deliveries  and  the  total 
level  of  authorized  assistance  for  each 
State. 

EKiring  the  past  school  year  the 
adjusted  minimimi  national  average 
value  of  donated  foods  or  payments  of 
cash  in  heu  thereof  per  lunch  was  14.00 
cents.  In  accordance  with  section  6(e)  of 
the  Act,  the  mandated  level  of 
commodity  assistance  was  $566,188,578 
for  school  year  1994.  The  Secretary  has 
determined  that  at  least  that  amount 
was  available  for  deUvery  nationally  by 
June  30, 1994  to  meet  the  mandated 
level  of  assistance. 

Notice  is  hereby  given,  therefore,  that 
no  shortfall  cash  payments  will  be  made 
for  the  school  yeeu-  ending  June  30, 
1994. 

Authority:  Sections  6(e)(1)  (A)  and  (B), 
14(0  and  17(h)(1)  of  the  National  School 
Lunch  Act,  as  amended  (42  U.S.C. 
1755(e)(1)(A)  and  (B),  1762a(f).  and 
1766(h)(1)). 

Dated:  )une  29, 1994. 
William  E.  Ludwig, 
Administrator. 
|FR  Doc.  94-16295  Filed  7-5-94;  8:45  am] 
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National  School  Lunch,  Special  Milk, 
and  School  Breakfast  Programs; 
National  Average  Payments/Maximum 
Reimbursement  Rates 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  This  Notice  announces  the 
annual  adjustments  to:  (1)  The  "national 
average  payments,"  the  amount  of 
money  the  Federal  Government 
provides  States  for  lunches  and 
breakfasts  served  to  children 
participating  in  the  National  School 
Lunch  and  School  Breakfast  Programs; 
(2)  the  "maximum  reimbursement 
rates."  the  maximum  per  lunch  rate 
from  Federal  funds  that  a  State  can 
provide  a  school  food  authority  for 
limches  served  to  children  participating 
in  the  National  School  Lunch  Program; 
and  (3)  the  rate  of  reimbursement  for  a 
half-pint  of  milk  served  to  nonneedy 
children  in  a  school  or  institution  which 
participates  in  the  Special  Milk  Program 
for  Children.  The  payments  and  rates 
are  prescribed  on  an  annual  basis  each 
July.  The  aimual  payments  and  rates 
adjustments  for  the  school  limch  and 


school  breakfast  programs  reflect 
changes  in  the  Food  Away  From  Home 
series  of  the  Consumer  Price  Index  for 
All  Urban  Consumers.  The  annual  rate 
adjustment  for  milk  reflects  changes  in 
the  Producer  Price  Index  for  Fluid  Milk 
Products.  These  payments  and  rates  are 
in  effect  from  July  1, 1994  through  June 
30, 1995. 

EFFECTIVE  DATE:  July  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division.  FN.  USDA. 
Alexandria.  Virginia  22302,  (703)  305- 
2620. 

SUPPLEMENTARY  INFORMATION:  These 
programs  are  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.553,  No,  10.555  and  No.  10.556  and 
are  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,  and  final  rule  related 
notice  published  at  48  FR  29114,  June 
24, 1983). 

This  Notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  0MB  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507). 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  torn  the 
provisions  of  that  Act. 

This  Notice  has  been  determined  to  be 
exempt  under  Executive  Order  12866. 

Background 

Special  Milk  Program  for  Children — 
Pursuant  to  section  3  of  the  Child 
Nutrition  Act  of  1966,  as  amended  (42 
U.S.C.  1772),  the  Department  announces 
the  rate  of  reimbursement  for  a  half-pint 
of  milk  served  to  nonneedy  children  in 
a  school  or  institution  which 
participates  in  the  Special  Milk  Program 
for  Children.  This  rate  is  adjusted 
annually  to  reflect  changes  in  the 
Producer  Price  Index  for  Fluid  Milk 
Products  (Code  0231),  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

For  the  period  July  1, 1994  to  June  30, 
1995,  the  rate  of  reimbursement  for  a 
half-pint  of  milk  served  to  a  nonneedy 
child  in  a  school  or  institution  which 
participates  in  the  Special  Milk  Program 
is  11.00  cents.  This  reflects  no  change 
over  the  current  reimbursement  rate 
because  the  Producer  Price  Index  for 
Fluid  Milk  Products  (Code  0231)  from 
May  1993  to  May  1994  (from  a  level  of 
120.6  in  May  1993  to  121.1  in  May 
1994)  did  not  change  significantly 
enough  to  trigger  a  change  in  the 
reimbursement  rate. 


As  a  reminder,  schools  or  institutions 
with  pricing  programs  which  elect  to 
serve  milk  free  to  eligible  children 
continue  to  receive  the  average  cost  of 
a  half-pint  of  milk  (the  total  cost  of  all 
milk  purchased  during  the  claim  period 
divided  by  the  total  number  of 
purchased  half-pints)  for  each  half-pint 
served  to  an  ehgible  child. 

National  School  Lunch  and  School 
Breakfast  Programs — Pursuant  to 
section  11  of  the  National  School  Lunch 
Act.  as  amended  (42  U.S.C.  1759a),  and 
section  4  of  the  Child  Nutrition  Act  of 
1966,  as  amended  (42  U.S.C.  1773),  the 
Department  annually  aimounces  the 
adjustments  to  the  National  Average 
PajTnent  Factors  and  to  the  maximum 
Federal  reimbursement  rates  for  meals 
served  to  children  participating  in  the 
National  School  Lunch  Program. 
Adjustments  are  prescribed  each  July  1 , 
based  on  changes  in  the  Food  Away 
From  Home  series  of  the  Consumer 
Price  Index  for  All  Urban  Consumers, 
published  by  the  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor. 
The  changes  in  the  national  average 
payment  rates  for  schools  and 
residential  child  care  institutions  for  the 
period  July  1,  1994  through  June  30, 
1995  reflect  a  1.7  percent  increase  in  the 
Price  Index  during  the  12-month  period 
May  1993  to  May  1994  (from  a  level  of 
142.9  in  May  1993  to  145.3  in  May 
1994). 

Lunch  Payment  Factors — Section  4  of 
the  National  School  Lunch  Act  (42 
U.S.C  1753)  provides  general  cash  for 
food  assistance  payments  to  States  to 
a.ssist  schools  in  purchasing  food.  There 
are  two  section  4  National  Average 
Payment  Factors  for  lunches  served 
under  the  National  School  Lunch 
Program.  The  lower  payment  factor 
applies  to  lunches  served  by  school  food 
authorities  in  which  less  than  60 
percent  of  the  lunches  served  in  the 
school  lunch  program  during  the  second 
preceding  school  year  were  served  free 
or  at  a  reduced  price.  The  higher 
payment  factor  applies  to  lunches 
served  by  school  food  authorities  in 
which  60  percent  or  more  of  the  lunches 
served  during  the  second  preceding 
school  year  were  served  free  or  at  a 
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As  a  reminder,  schools  or  institutions 
with  pricing  programs  which  elect  to 
serve  milk  free  to  eligible  children 
continue  to  receive  the  average  cost  of 
a  half-pint  of  milk  (the  total  cost  of  all 
milk  purchased  during  the  claim  period 
divided  by  the  total  number  of 
purchased  half-pints)  for  each  half-pint 
served  to  an  ehgible  ciiild. 

National  School  Lunch  and  School 
Breakfast  Programs — Pursuant  to 
section  11  of  the  National  School  Lunch 
Act.  as  amended  (42  U.S.C.  1759a).  and 
section  4  of  the  Child  Nutrition  Act  of 
1966,  as  amended  (42  U.S.C.  1773),  the 
Department  annually  announces  the 
adjustments  to  the  National  Average 
Pa>^ne^t  Factors  and  to  the  maximum 
Federal  reimbursement  rates  for  meals 
served  to  children  participating  in  the 
National  School  Lunch  Program. 
Adjustments  are  prescribed  each  July  1 . 
based  on  changes  in  the  Food  Away 
From  Home  series  of  the  Consumer 
Prim  Index  for  All  Urban  Consumers, 
published  by  the  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor. 
The  changes  in  the  national  average 
payment  rates  for  schools  and 
residential  child  care  institutions  for  the 
period  July  1,  1994  through  June  30. 
1995  reflect  a  1.7  percent  increase  in  the 
Price  Index  during  the  12-month  period 
May  1993  to  May  1994  (from  a  level  of 
142.9  in  May  1993  to  145.3  in  May 
1994). 

Lunch  Payment  Factors — Section  4  of 
the  National  School  Lunch  Act  (42 
U.S.C  1753)  provides  general  cash  for 
food  assistance  payments  to  States  to 
assist  schools  in  purchasing  food.  There 
are  two  section  4  National  Average 
Payment  Factors  for  lunches  served 
under  the  National  School  Lunch 
Program.  The  lower  payment  factor 
applies  to  lunches  served  by  school  food 
authorities  in  which  less  than  60 
percent  of  the  lunches  served  in  the 
school  lunch  program  during  the  second 
preceding  school  year  were  served  free 
or  at  a  reduced  price.  The  higher 
payment  factor  apphes  to  lunches 
served  by  school  food  authorities  in 
which  60  percent  or  more  of  the  lunches 
served  during  the  second  preceding 
school  year  were  served  free  or  at  a 


reduced  price.  To  supplement  these 
section  4  payments,  section  11  of  the 
National  School  Lunch  Act  provides 
special  cash  assistance  payments  to  aid 
schools  in  providing  free  and  reduced- 
price  lunches.  The  section  11  National 
Average  Payment  Factor  for  each 
reduced-price  lunch  served  is  set  at  40 
cents  less  than  the  factor  for  each  free 
lunch. 

As  authorized  under  sections  8  and  11 
of  the  National  School  Lunch  Act. 
maximum  reimbursement  rates  for  each 
type  of  limch  eire  prescribed  by  the 
Department  in  this  Notice.  These 
maximum  rates  ensure  equitable 
disburseraeiit  of  Federal  funds  to  school 
food  author!  1 1  fjrs. 

Breakfast  Payment  Factors— Section  4 
of  the  Child  Nutrition  Act  of  1966 
establishes  National  Average  Payment 
Factors  for  free,  raduced-price  and  paid 
breakfasts  ser\'ed  under  the  School 
Breakfast  Program  and  additional 
payments  for  schools  determined  to  be 
in  "severe  need"  because  they  serve  a 
high  percentage  of  needy  children. 

Revised  Paj-ments 

The  following  specific  section  4  and 
section  1 1  National  Average  Pa^-ment 
Factors  and  maximum  reimbursement 
rates  are  in  effect  through  June  30.  1995. 
Due  to  a  higher  cost  of  hving,  the 
average  payments  and  maximum 
reimbursements  for  Alaska  and  Hawaii 
are  higher  than  those  for  all  other  States. 
The  District  of  Columbia,  Virgin  Islands, 
Puerto  Rico  and  the  Pacific  Territories 
use  the  figures  specified  for  the 
contiguous  States. 

National  School  Lunch  Prosram 


Payments 

Section  4  National  Average  Pavnient 
Factors — In  school  food  authorities 
which  served  less  than  60  percent  free 
and  reduced-price  lunches  in  School 
Year  1992-93.  the  pajTnents  are; 

Contiguous  States— 17  cents, 
maximum  rate  25.00  cents;  Alaska— 
27.25  cents,  maximum  rate  39.25; 
Hawaii — 19.75  cents,  maximum  rate 
29.00  cents. 

In  school  food  authorities  which 
served  60  percent  or  more  free  and 


reduced-price  lunches  in  School  Year 
1992-93.  payments  are: 

Contiguous  States— \9.0Q  cents, 
maximum  rate  25.00  cents;  Alaska— 
29.25  cents,  maximum  rate  39.25  cents; 
Hawaii — 21.75  cents,  maximum  rate 
29.00  cents. 

Section  11  National  Average  Paunent 
Factors — Contiguous  States— kee 
lunch — 158.75  cents,  reduced-price 
lunch  118.75  cents;  Alaska— bee  lunch 
257.25  cents,  reduced-price  lunch 
217.25  cents;  HaHia/i— free  lunch  185.75 
cents,  reduced-price  lunch  145.75  cents. 

School  Breakfast  Program  Pa>Tnents 

For  schools  "not  in  severe  nefd*  the 
payments  are: 

Contiguous  States— free  breakfast 
97.50  cents,  reduced-price  breakfast 
67.50  cents,  paid  breakfast  19.25  cents; 
Alaska— free  breakfast  154.50  cents, 
reduced-price  breakfast  124.50  cents, 
paid  breakfast  27.50  cents;  Hawaii— hf^c 
breakfast  113.15  cents,  reduced-price 
breakfast  83.25  cents,  paid  breakfast 
21.50  cents. 

For  schools  in  "severe  need"  the 
payments  are: 

Contiguous  States— free  breakfast 
1 16.00  cents,  reduced-price  breakfast 
86.00  cents,  paid  breakfast  19.25  cents; 
Alaska— iree  breakfast  184.25  cents, 
reduced-price  breakfast  154.25  cents, 
paid  breakfast  27.50  cents;  Hawaii— tree 
breakfast  134.75  cents,  reduced-price 
breakfast  104.75  cents,  paid  bn^akfast 
21.50  cents. 

Payment  Chart 

The  following  chart  illustrates:  the 
lunch  National  Average  Payment 
Factors  with  the  sections  4  and  1 1 
already  combined  to  indicate  the  per 
meal  amount;  the  maximum  lunch 
reimbursement  rates;  the  breakfast 
National  Average  Payment  Factors 
including  "severe  need"  schools;  and 
the  milk  reimbursement  rate.  All 
amounts  are  expressed  in  dollars  or 
fractions  thereof.  The  payment  factors 
and  reimbursement  rates  used  for  the 
District  of  Columbia,  Virgin  Islands, 
Puerto  Rico  and  the  Pacific  Territories 
are  those  specified  for  the  contiguous 
States. 


School  Programs— Meal  and  Milk  Payments  to  States  and  School  Food  Authorities 

[Expressed  in  Dollars  or  Fractions  Thereof— Effectrve  from  JuJy  1.  1994^ur>e  30.  1995] 
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Less  than 
60% 


.1700 
1.3575 
1.7575 

^725 
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more 


.1900 
1.3775 
1.7775 
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.2500 
1.5275 
1.9275 

.3925 
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School  Pr^xsrams— meal  and  Milk  Payments  to  States  and  School  Food  Authorities— Continued 

[Expressed  in  Dollars  of  Fractions  Thereof— Effective  from  July  1,  1994-June  30, 1996) 


Reduced  Price 

Free 

Hawaii: 

Paid 

Reduced  Price 
Free — 


School  breakfast  pro- 
gram: 


Contiguous  States: 

Paid 

RedL-ced  Price 


Pricing  Programs 
Pricing  Programs  with 


Nonprlcing  Programs    . 


'Payments  listed  for 
commodity  (or 


Authority:  Sections 
National  School  Lunc  i 
U.S.C.  1753.1757,1 
and  4(b)  of  the  Child 
amended  (42  U.S.C.  1 
1773). 

Dated:  June  29,  199 
William  E.  Ludwig, 
Administrator. 

IFR  Doc.  94-16293  Fil^l  7-5-94;  8:45  am) 
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Forest  Service 

Boulder  Tony  Timbjer  Sale  and  Other 
Projects,  Siuslaw  National  Forest, 
Tillamook  County,  Oregon 
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Less  than 
60% 


2.4450 
2.8450 

.1975 
1.6550 
2.0550 


60%  or 
more 


2.4650 
2.8650 

.2175 
1.6750 
2.0750 
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rate 


2.7100 
3.1100 

.2900 
1.8525 
2.2525 


Free 
.1925     Alaska: 
.8600  Paid 


.9750 
.2750 


1.1600 
2750 


Sclx>ol  txeakfast  pro- 
gram; 

Non-se- 
vere 
need 

Severe 
need 

Reduced  Price  ... 
Free  

1.2450 
1.5450 

1.5425 
1.8425 

Special  milk  program 


Without  Free  Option 
Free  Optton  


All  milk 


$.11 
N/A 

S.11 


Paid  milk 


fM/A 
$.11 

N/A 


Free  milk 


N/A 

Average  cost 
'/t  pint  mHk. 
N/A 


Free  &  Reduced  Price  Lunches  include  lx)th  sectkins  4  and  1 1  funds.  Lunch  rates  do  not  include  the  current  entitlement 
cash-irvlieu)  value  of  an  addrt/ona/ S.I 45  per  meal. 


4,  8,  and  11  of  the 
Act,  as  amended  (42 
7^9(a))  and  sections  3 
I^utrition  Act,  as 
72  and  42  U.S.C 
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SUMMARY:  On  July 
intent  to  prepare  an 
impact  statement 
tony  Timber  Sale 
the  Siuslaw  Nation 
published  in  the 
FR  33903).  Because 
the  President's 
proposed  project  is 
with  Forest  man 
Forest  Service  has 
the  environmental 
There  will  be  no 
the  Boulder  Tony 
projects. 
FOR  FURTHER 
Bill  Pigott,  Sup 
Resource  Planner 


(ES) 
ar  d 


INFORM  ATION 


ervi!  ory 


.  USDA. 
of  an 
statement. 


1991  a  notice  of 
environmental 
for  the  Boulder 
Other  Projects  on 
1  Forest  was 
Federal  Register  (56 
of  new  direction  in 
Fore  5t  Plan,  the 

10  longer  consistent 

age  neiit  objectives.  The 

qecided  to  terminate 

alysis  for  this  EIS. 

or  final  EIS  for 

tihiber  sale  and  other 


cna 
drift 


I-  ebo 


CONTACT: 
Natural 
Ranger  District. 


P.O.  Box  324,  Hebo,  Oregon  97122  or 
telephone  (503)  392-3161. 

Dated:  June  27, 1994. 
Linda  D.  Goodman, 

Acting  Forest  Supervisor. 

[FR  Doc.  94-16272  Filed  7-5-94;  8:45  amj 

BILLING  CODE  M10-11-M 

Soil  Conservation  Service 

West  Fork  Bayou  L'Ours  Watershed 
Supplement  #2,  Lafourche  Parish, 
Louisiana 

AGENCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Regulations  (7 
CFR  Part  650);  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  West  Fork  Bayou  L'Ours 
Watershed  Supplement  #2,  Lafourche 
Parish,  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Gohmert.  State 
Conservationist,  Soil  Conservation 
Service,  3737  Government  Street, 
Alexandria,  Louisiana  71302,  telephone 
(318)473-7751. 


SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicated  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  reduced 
interior  marsh  losses  and  shoreline 
erosion.  The  planned  works  of 
improvement  include  eight  fixed  crest 
weirs  with  boat  bays,  three  canal  plugs 
with  flapgated  culverts,  seven  canal 
plugs,  four  earthen  overflow  banks  (a 
total  of  30,730  feet),  and  two  rock 
overflow  banks  (a  total  of  5,338  feet).  ■ 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting: 
Faye  A.  Talbot,  347Q  NE  Evangeline 
Thru  way,  Lafayette,  Louisiana  70507- 
2554. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
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taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
Donald  W.  Gohmert, 

State  Conservationist. 

IFR  Doc.  94-16251  Filed  7-5-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration, 
Commerce 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  92-A0014. 


SUMMARY:  The  Department  of  Commerce 
has  issued  an  amended  Export  Trade 
Certificate  of  Review  to  American  Pork 
Export  Trading  Company  ("APEX"). 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202-482-5131. 
This  is  not  a  toll-fi-ee  number. 
SUPPLEMENTARY  INFORMATION:  Title  IH  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  tlie 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b). 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a).  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Summary  of  the  Application 

Applicant:  American  Pork  Export 
Trading  Company  ("APEX"),  P.O.  Box 
10383,  Des  Moines,  Iowa  50306. 

Contact:  Laurence  J.  Lasoff. 
Telephone:  (202)  342-8400. 
DESCRIPTION  OF  AMENDED  CERTIFICATE: 
Apex's  export  trade  Certificate  of 
Review  has  been  amended  to  include 
the  following  change: 

Each  of  the  following  companies  has 
been  added  to  the  Certificate  as  a 
"Member"  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(a)):  Sioux-Prime  Packing 
Company.  Sioux  Center,  Iowa;  E.\cel 
Corporation,  Wichita,  Kansas; 


taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
Donald  W.  Gohnert. 

State  Conservationist. 

IFR  Doc.  94-16251  Filed  7-5-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration, 
Commerce 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  92-A0014. 


SUMMARY:  The  Department  of  Commerce 
has  issued  an  amended  Export  Trade 
Certificate  of  Review  to  American  Pork 
Export  Trading  Company  ("APEX"). 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 
FOR  FURTHER  WFOftMATION  CONTACT:  W. 
Dawn  Busby.  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202-482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  10  of 
the  Expert  Trading  Company  Act  of 
1982  (15  U.S.Q  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b). 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a).  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Summary  of  the  Application 

Applicant:  American  Pork  Export 
Trading  Company  ("APEX"),  P.O.  Box 
10383,  Des  Moines,  Iowa  50306. 

Contact:  Laiu-ence  J.  Lasoff. 
Telephone:  (202)  342-8400. 
DESCRIPTION  OF  AMENDED  CERTIFICATE: 
Apex's  export  trade  Certificate  of 
Review  has  been  amended  to  include 
the  following  change: 

Each  of  the  following  companies  has 
been  added  to  the  Certificate  as  a 
"Member"  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(a)):  Sioux-Prime  Packing 
Company.  Sioux  Center,  Iowa;  E.\cel 
Corporation,  Wichita,  Kansas: 


Smithfield  Food.  Inc..  Smithfield, 
Virginia;  and  American  Food  Group, 
Inc..  Minneapolis,  Minnesota. 

Pursuant  to  Section  304(a)(2)  of  the 
ETC  Act.  15  use  Section  4014(a)(2). 
and  15  CFR  325.7.  the  amended 
Certificate  is  effective  from  March  17, 
1994,  the  date  on  which  the  application 
for  an  amendment  was  deemed 
submitted. 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  hitemational  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  FaciUty. 
Room  4102,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

Dated:  June  30.  1994. 

W.  Dawn  Busby. 

Director.  Office  cf  Export  Trading  Company 
Affairs. 

[PR  Doc.  94-ir):'r,5  Filed  7-5-94;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

[ID.  0€2094q 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Modification  No.  1  to  scientific 
research  permit  No.  836  (P79F) 


SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  Scientific 
Research  Permit  No.  836  submitted  by 
the  Institute  of  Marine  Studies, 
University  of  California,  Santa  Cruz,  CA 
95064  (Principal  Investigators:  Drs. 
Daniel  Costa,  Burney  J.  Le  Boeuf.  and 
Charles  L.  Ortiz)  has  been  granted. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division.  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  Suite  13130,  Silver  Spring. 
MD  20910  (301/712-3389); 

Southwest  Region,  NMFS,  501  W. 
Ocean  Blvd..  Long  Beach,  CA  90802- 
4016  (310/980-1020. 
SUPPLEMENTARY  INFORMATION:  On  May 
11, 1994,  notice  was  published  in  the 
Federal  Register  (59  FR  24405)  that  a 
modification  of  Permit  No.  836.  issued 
May  12. 1993  (57  FR  29199)  had  been 
requested  by  the  above-named 
organization.  The  requested 
modification  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.)  and  the  provisions 


of  §§  216.33(d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  modification  authorizes: 
Translocation  of  seals  up  to  200  km 
from  the  Aiio  Nuevo  (40  of  which  may 
be  released  to  a  location  5  miles  south 
of  Sur  Ridge  or  south  of  Pt.  Sur.  site  of 
the  proposed  ATOC  sound  source); 
attachment  of  an  acoustic  data  logger 
(sound  recorder);  killer  whale  sounds 
played  in  the  track  of  homing  seals;  and 
capture  of  seals  from  Gorda  and  Piedras 
Blancas  in  Central  Cahfomia. 

Dated:  June  29,  1994. 
Herbert  W.  Kanfinan, 
Deputy  Director.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Senice 
IFR  Doc  94-16271  Filed  7-5-94;  8:45  ami 
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n.D.  062494AI 

Marir>e  Mamn^als 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Modification  No.  1  to  scientific 
research  permit  no.  918  (P191E). 


SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  Scientific 
Research  Permit  No.  918  submitted  by 
California  Department  of  Fish  and 
Game,  1416  Ninth  Street.  Sacramento, 
CA  95814,  has  been  granted. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East- West 
Highway,  Suite  13130.  Silver  Spring. 
MD  20910  (301/712-3389);  and 

Southwest  Region,  NMFS.  501  W. 
Ocean ^Ivd.,  Long  Beach.  CA  90802- 
4213. 

SUPPLEMENTARY  INFORMATION:  On  May 
27,  1994.  notice  was  published  in  the 
Federal  Register  (59  FR  27535)  that  a 
modification  of  Permit  No.  918,  issued 
May  20, 1994  (59  FR  27535),  had  been 
requested  by  the  above-named 
organization.  The  requested 
modification  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.],  the  provisions  of 
§§  216.33(d)  and  (e)  of  the  RegulaUons 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  and 
the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
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Permit  No.  918 
harassment  of 
incidental 
lions.  Northern 
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required  by  the  Enc^angered 
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such  permit:  (1)  W 
faith;  (2)  will  not  operate 
disadvantage  of 
which  is  the  subje 
(3)  is  consistent  wi 
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Dated:  June  29 
Herbert  W.  Kaufinan 

Deputy  Director,  Of  fie 
Resources,  National  ^tarine 
(FR  Doc,  94-16270  Fi  ed 
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COMMISSION  OF  I  INE  ARTS 


Notice  of  Meeting 


The  Commission|of 
meeting  is  schedul 
10:00  AM  in  the  Ccimm 
the  Pension  Buildi 
Judiciary  Square,  4h 
Washington,  DC  20  301 
various  projects  aff  ;cting 
appearance  of  Was  i 
including  building 
etc.;  also  matters  o 
other  agencies  of  tHe 

Inquiries  regardi 
requests  to  submit 
statements  should 
Charles  H.  Atherto: 
Commission  of  Finfe 
address  or  call  and 


Dated  in  Washingtc  n,  DC,  27  June  1994. 
Charles  H.  Atherton, 
Secretary. 

fPR  Doc.  94-16250  Fled  7-5-94;  8:45  am) 
eiLUNG  COOE  U3O-01-4I 


Fine  Arts'  next 
d  for  27  July  1994  at 
ission's  offices  in 
Suite  312, 
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the 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  ttie  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title;  Applicable  Forms,  and  OMB 
Control  Number:  Industrial  Base 
Program  Production  Capacity,  Crisis 
Production,  and  Industrial  Facility 
Survey;  DD  Forms  2575,  2575-1,  and 
2575-2;  OMB  Control  Number  0704- 
0037. 

Type  o//?eques(:  Revision. 

Number  of  Respondents:  20,000. 

Responses  Per  Respondent:  5. 

Annual  Responses:  10,000. 

Average  Burden  Per  Response:  2.5 
hours. 

Annual  Burden  Hours:  25,000. 

Needs  and  Uses:  The  information 
collected  hereby,  will  be  used  to  analyze 
and  assess  the  defense  industrial  base, 
as  required  by  Public  Law  100—456, 
"The  National  Defense  Authorization 
Act,  Fiscal  Year  1989,"  It  will  be  used 
to  establish  a  basic  understanding  of  the 
industrial  capacity  for  defense  items,  as 
well  as  to  acquire  the  data  necessary  to 
develop  plarmed  producer  production 
commitments. 

Affected  Public:  Businesses  or  other 
for-profit;  Small  businesses  or 
organizations. 

Frequency.  Biennially. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer.  Mr.  Peter  N.  Weiss. 
Written  comments  and  recommends  on 
the  proposed  information  collection 
should  be  sent  to  Mr.  Weiss  at  the  Office 
of  Management  and  Budget,  Desk 
Officer  for  DoD,  Room  3235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

EHDD  Clearance  Officer.  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  June  29,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc  94-16237  Filed  7-5-94;  8:45  am) 
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Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices 

action:  Notice. 

summary:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Wednesday,  July  20, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  One 
Crystal  Park,  Suite  307,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Teiry,  AGED  Secretariat,  2011 
Crystal  Drive,  One  Crystal  park.  Suite 
307,  AHington,  Virginia  22202. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition  and  Technology,  the 
Director,  Advanced  Research  Projects 
Agency  and  the  Military  Departments 
with  technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No. 92-463,  as  amended,  (5 
U.S.C.  App.  II  Section  10(d)  ;i98&)),  it 
has  been  determined  that  this  Advisory 
Group  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  June  29,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  94-16236  Filed  7-5-94;  8:45  am] 
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Department  of  the  Navy 

Patent  Licenses;  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive: 

AGENCY:  Department  of  the.Navy,  DOD. 

ACTION:  Intent  to  Grant  Co-Exclusive 
Patent  Licenses;  Martin  Marietta 
Corporation  and  Quantum  Design,  Inc. 


SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Martin  Marietta  Corporation  and 
Quantum  Design,  Inc.,  revocable, 
nonassignable,  co-exclusive  ficenses  in 
the  United  States  and  in  certain  foreign 
countries  to  practice  the  Government- 
owned  inventions  described  in  U.S. 
Patent  No.  5,206,592  entitled  "Detection 
of  Explosives  by  Nuclear  Quadrupole 
Resonance,  issued  April  27,  1993  to 
Michael  L.  Buess,  Allen  N.  Garroway 
and  Joel  B.  Miller,  United  States  Patent 
No.  5,233,300  entitled  "Detection  of 
Explosive  and  Narcotics  by  Low  Power 
Large  Sample  Volume  Nuclear 
Quadrupole  Resonance  (NQR)"  issued 
August  3,  1993  to  Michael  L.  Buess, 
Allen  N.  Garroway  and  Joel  B.  Miller 
and  U.S.  Patent  Application  Serial  No. 
07/983,990  entitled  "Removing  the 
Effects  of  Acoustical  Ringing  and 
Reducing  Temperature  Effects  in  the 
Detection  of  Explosives  by  NQR"  filed 
November  30,  1992. 

Anyone  wishing  to  object  to  the  grant 
of  these  licenses  has  60  days  from  the 
date  of  this  notice  to  file  written 
objections  along  with  supporting 
evidence,  if  any.  Written  objections  are 
to  be  filed  with  the  Office  of  Naval 
Research  (ONR  00CC3),  Ballston  Tower 
One,  Arlington,  Virginia  22217-5660. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson.  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  00CC3), 
Ballston  Tower  One,  800  North  Quincy 
Street,  Ariington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  June  29,  1994. 
Lewis  T.  Booker  Jr., 

LCDR,  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  94-16261  Filed  7-5-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.132A] 

Centers  for  independent  Living; 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1994 

Purpose  of  Program 

This  program  provides  support  for 
planning,  conducting,  administering, 
and  evaluating  centers  for  independent 
living  (centers)  that  comply  with  the 
standards  and  assurances  in  section  725 
of  the  Rehabilitation  Act  of  1973  (Act), 
as  amended,  consistent  with  the  State 
plan  for  establishing  a  statewide 
network  of  centers.  Centers  are 
consumer-controlled,  community-based, 
cross-disability,  nonresidential  private 
nonprofit  agencies  that  are  designed  and 


SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Martin  Marietta  Corporation  and 
Quantum  Design,  Inc.,  revocable, 
nonassignable,  co-exclusive  Ucenses  in 
the  United  States  and  in  certain  foreign 
countries  to  practice  the  Government- 
owned  inventions  described  in  U.S. 
Patent  No.  5,206,592  entitled  "Detection 
of  Explosives  by  Nuclear  Quadrupole 
Resonance,  issued  April  27,  1993  to 
Michael  L.  Buess,  Allen  N.  Garroway 
and  Joel  B.  Miller,  United  States  Patent 
No.  5,233,300  entitled  "Detection  of 
Explosive  and  Narcotics  by  Low  Power 
Large  Sample  Volume  Nuclear 
Quadrupole  Resonance  (NQR)"  issued 
August  3, 1993  to  Michael  L.  Buess, 
Allen  N.  Garroway  and  Joel  B.  Miller 
and  U.S.  Patent  Application  Serial  No. 
07/983,990  enUtled  "Removing  the 
Effects  of  Acoustical  Ringing  and 
Reducing  Temperature  Effects  in  the 
Detection  of  Explosives  by  NQR"  filed 
November  30,  1992. 

Anyone  wishing  to  object  to  the  grant 
of  these  Ucenses  has  60  days  from  the 
date  of  this  notice  to  file  written 
objections  along  with  supporting 
evidence,  if  any.  Written  objections  are 
to  be  filed  with  the  Office  of  Naval 
Research  (ONR  00CC3),  Ballston  Tower 
One,  Arlington.  Virginia  22217-5660. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  00CC3), 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  June  29, 1994. 
Lewis  T.  Booker  Jr., 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  94-16261  Filed  7-'i-9^.:  8.45  ami 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.132A] 

Centers  for  Independent  Living; 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1994 

Purpose  of  Program 

This  program  provides  support  for 
planning,  conducting,  administering, 
and  evaluating  centers  for  independent 
living  (centers)  that  comply  with  the 
standards  and  assurances  in  section  725 
of  the  Rehabilitation  Act  of  1973  (Act), 
as  amended,  consistent  with  the  State 
plan  for  establishing  a  statewide 
network  of  centers.  Centers  are 
consumer-controlled,  community-based, 
cross-disabihty,  nonresidential  private 
nonprofit  agencies  that  are  designed  and 


operated  within  local  communities  by 
individuals  with  disabiUties  and 
provide  an  array  of  independent  living 
(IL)  services. 

Eligible  Applicants 

An  applicant  is  eUgible  to  apply  as  a 
new  center  if  the  applicant  meets  the 
requirements  of  §§  366.2(a)  and  366.24 
and  either—  (l)  Is  not  currently 
receiving  funds  under  Part  C  of  Chapter 
1  of  Title  Vn  of  the  Act;  or  (2)  proposes 
the  expansion  of  an  existing  center 
through  the  establishment  of  a  separate 
and  complete  center  (except  that  the 
governing  board  of  the  existing  center 
may  serve  as  the  governing  board  of  the 
new  center)  in  a  difi'erent  geographical 
location.  Eligibility  under  this 
competition  is  limited  to  those  entities 
proposing  to  serve  areas  that  are 
unserved  or  underserved  in  the  States 
and  territories  listed  under  AVAILABLE 
FUNDS. 

Deadline  for  Transmittal  of 
Applications:  August  5, 1994. 

Deadline  for  Intergovernmental 
Review:  September  6. 1994. 
Applications  Available:  July  6,  1994. 
Available  Funds:  $2,776,432  as 
distributed  in  the  following — 

American  Samoa S154,046 

Arkansas  8o!l07 

Arizona 80.107 

Delaware 32.531 

DC  64.720 

flo"da  247.814 

Georgia  227.776 

Guam  44,641 

Hawaii  51.546 

Indiana  54.588 

Iowa  58,755 

Louisiana 80.107 

Maryland  80.107 

Nevada  ..'. 80.107 

New  Hampshire  80,107 

New  Jersey  284^293 

North  Carolina  227.885 

North  Dakota 80.107 

Ohio 378.894 

Puerto  Rico 80.107 

South  Carolina  80.107 

South  Dakota 80,107 

Washington  56^892 

Wyoming 80.107 

Estimated  Range  of  Awards:  $32,000 
to  $200,000. 

Estimated  Number  of  Awards:  1  to  5 
per  eligible  State  or  territory. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77.  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  program 
regulations  in  34  CFR  Parts  364  and  366. 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  appUcations 


before  the  publication  of  final 
regulations.  However,  in  this  case,  it  is 
essential  to  solicit  appUcations  on  the 
basis  of  the  notice  of  proposed 
rulemaking  (NPRM)  published  in  the 
Federal  Register  on  May  12,  1994  (59 
FR  24814).  because  the  Department's 
authority  to  obligate  these  funds  will 
expire  on  September  30,  1994. 

The  comment  period  for  the  NPRM 
ended  on  June  13, 1994.  A  total  of  40 
comments  were  received  from  centers 
(21),  State  agencies  (11),  Statewide 
Independent  Living  Councils  and  other 
statewide  organizations  (4).  national 
constituent  organizations  (3).  and  an 
individual  (1).  The  comments  were 
generally  favorable  and  constructive. 
The  following  is  a  summary  of  the 
substantive  comments  received  on  the 
NPRM  and  of  the  changes  that  are 
expected  to  be  made,  based  on  public 
comments,  in  the  final  regulations  that 
are  currently  undergoing  review  and 
that  may  affect  applicants  under  this 
competition.  Technical  and  other  minor 
changes— and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Only  one  commenter  objected  to  the 
30-day  comment  period.  The  Secretary 
considered  a  30-day  comment  period 
necessary  because  a  longer  comment 
period  would  not  have  left  enough  time 
to  publish  this  notice  inviting 
applications  for  competitive  awards  for 
new  centers  under  this  program  for 
fiscal  year  (FY)  1995.  The  Secretary  also 
considered  a  30-day  comment  period 
adequate  because  of  the  extensive 
opportunity  for  input  and  comment  that 
was  afforded  to  the  public  prior  to 
publishing  the  NPRM.  The  Secretary 
does  not  believe  it  is  necessarj'  to 
extend  the  comment  period. 

Part  364 

Two  commenters  objected  to  the 
change  in  terminology  from  an 
individual  with  "severe"  disabiUties  to 
an  individual  vdth  "significant" 
disabiUties.  Although  only  one 
comment  specifically  complimenting 
the  Department  on  the  use  of 
"significant"  rather  than  "severe"  was 
received  in  response  to  the  NPRM,  the 
IL  community  previously  expressed 
overwhelming  support  for  the  change  in 
comments  to  the  notice  of  proposed 
rulemaking  on  the  proposed 
nomenclature  change  published  on 
October  27,  1993  (58  FR  57938). 
Therefore,  the  Secretary  does  not  expect 
any  change  in  the  final  regulations. 

A  number  of  commenters  suggested 
changes  to  the  definitions  in  proposed 
§  364.4. 
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Two  commenten  were  concerned  that 
the  proposed  definition  of  "advocacy" 
may  be  interpreted  to  require  an 
advocate  to  be  an  attorney.  One  of  these 
conunenters  suggested  a  broader 
definition  of  "advocacy." 

The  proposed  deJBnition  of 
"advocacy"  specifically  states  that,  to 
the  extent  permitted  by  State  law  or  the 
rules  of  any  agency  before  which  an 
individual  is  appe^  ring,  a  non- lawyer 
may  engage  in  adv(  icacy  on  behaK  of 
another  individual  The  Secretary  does 
not  interpret  this  d  jfmition  as  requiring 
an  advocate  to  be  a  a  attorney  in  all 
cases,  but  only  in  t  lose  situations  where 
State  law  or  the  ml  bs  of  an  agency 
require  that  an  adv  acate  representing 
another  individual  be  an  attorney. 

Therefore,  the  St  cretary  does  not 
expect  any  change  to  this  definition  in 
the  final  regulations. 

Commenters  sug  jested  that  the 
proposed  definition  of  "attendant  care" 
be  revised  to  make  it  clear  that  this 
service  may  be  pro  /ided  on  the  job  and 
in  the  community,  as  well  as  at  home. 

The  Secretary  believes  the  proposed 
definition  provides  adequate  flexibility 
to  allow  attendant  care  in  a  variety  of 
situations.  Therefore,  the  Secretary  does 
not  expect  any  change  to  this  definition 
in  the  final  regulations, 

Commenters  quebtioned  why  the 
words  "cognitive"  and  "sensory"  do  not 
appear  in  the  proposed  definition  of 
"individual  with  sjgnificant 
disabilities."  Thes4  commenters  noted 
that  the  proposed  definition  conflicts 
with  the  proposed  definition  of  an 
"individual  with  a  disability" 

The  concepts  of  'physical"  and 
"mental"  impairments  in  the  statutory 
definitions  of  "ind  vidual  with  a  severe 
disabihty"  and  "individual  with  a 
disability"  include  the  concepts  of 
"sensory"  and  "co  pitive"  impairments, 
respectively.  How«  ver,  the  Secretary 
agrees  that  the  defi  nitions  of 
"individual  with  a  significant 
disability"  and  "in  dividual  with  a 
disability"  should  ye  consistent. 
Therefore,  the  Sea  etary  anticipates 
adding  the  words  '  sensory"  and 
"cognitive"  to  the  definition  of 
"individual  with  a  significant 
disability"  in  the  f  nal  regulations. 

In  proposed  §  36  4.5,  commenters 
objected  to  the  hm  tation  on  reallocating 
exp«Hlitures  after  the  initiation  of  an 
audit  or  compliant  e  review  and 
considered  it  puni  ive  and  contrary  to 
ordinary  accountir  g  procedures. 

The  Secretary  a^  rees  that  a  change  is 
necessary  to  make  this  requirement 
consistent  with  acceptable  accounting 
practices.  Therefoue,  the  Secretary 
anticipates  changing  §  364.5  in  the  final 
regulations  to  alloi  v  costs  that  a  grantee 


intends  to  use  as  an  offset  against 
disallowed  costs,  if  those  costs  are 
repcMled  on  the  final  financial  status 
reports  within  90  days  after  the 
completion  of  an  audit  or  compliance 
review. 

Commenters  objected  to  the  language 
in  proposed  §§  364.6  and  364.7 
regarding  program  income.  Commenters 
asserted  that  the  resource  development 
requirement  in  evaluation  standard  7  in 
section  725(b)(7)  of  the  Act  should  be 
interpreted  to  permit  centers  to 
accumulate  funds  over  several  years  to 
create,  among  other  financial 
instruments,  endowments  and  reserves. 

The  Secretary  agrees  that  imposing 
time  limits  on  the  use  of  program 
income  may  be  inconsistent  with  long- 
term  "resource  development,"  which 
may  include  endowment  drives  and  the 
solicitation  of  gifts  and  bequests  that 
may  produce  long-term  income. 
Therefore,  the  Secretary  anticipates 
changing  the  language  in  proposed 
§§  364.6  and  364.7  in  the  final 
regulations  to  allow  centers  to  use 
program  income  to  establish 
endowments  and  other  similar  financial 
instnmients,  but  only  if  the  corpus  and 
income  generated  from  the  endowment 
and  other  similar  financial  instruments 
are  used  solely  to  carry  out  the  purposes 
of  the  Center  for  Independent  Living 
(CIL)  program  authorized  under  Part  C 
of  Chapter  1  of  Title  VII  of  the  Act. 

One  commenter  objected  to  the  use  of 
the  term  "special"  when  referring  to 
reasonable  accommodation  and 
"alternative"  modes  of  communication 
in  proposed  §§  364.20,  364.23,  and 
364.56. 

The  Secretary  agrees  with  the 
conunenter  and  anticipates  substituting 
the  word  "alternative"  for  the  word 
"special"  in  these  sections  of  the  final 
regulations. 

Commenters  expressed  concern 
regarding  access  to  records  in  proposed 
§  364.37(c)  on  the  grounds  that  access  to 
individual  records  may  be  unnecessarily 
intrusive  and  inconsistent  with 
commitments  that  providers  make  to 
their  consumers. 

The  Secretary  believes  that  access  to 
individual  case  records  or  files  or 
consumer  service  records  is  necessary 
for  the  proper  and  efficient 
administration  and  monitoring  of  the 
QL  program.  Proposed  §  364.37(c) 
limits  this  access  to  the  Secretary  and 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives.  The  Secretary  does  not 
beheve  that  this  access  is  unreasonable 
or  that  it  will  be  abused.  Therefore,  the 
Secretary  does  not  expect  any  change  in 
the  final  regulations. 


Commenters  were  concerned  that  the 
references  to  "legally  authorized 
representative"  in  proposed  §  364.51 
may  be  interpreted  to  require  an 
attorney  or  legal  guardian. 

The  Secretary  does  not  intend  to 
require  that  only  an  attorney  or  legal 
guardian  may  represent  an  individual 
for  purposes  of  proposed 
§  364.51  (b)(2)( requirements  pertaining 
to  ineligibility  determinations). 
Therefore,  the  Secretary  anticipates 
adding  a  definition  of  "legally 
authorized  representative"  to  the  final 
regulations  to  clarify  that  an 
individual's  authority  to  represent  or 
advocate  on  behalf  of  an  individual  with 
significant  disabilities  is  determined 
pursuant  to  State  law. 

Two  commenters  objected  to  the 
absence  of  requirements  in  proposed 
§  364.52  regarding  the  content  of  a 
waiver  and  the  appropriate  solicitation 
of  a  waiver.  One  of  the  commenters  also 
was  concerned  that  the  absence  of 
conditions  on  the  use  of  waivers  could 
allow  service  providers  to  circumvent 
the  requirements  of  proposed  §§  364.43 
(provision  of  IL  services  by  the  State) 
and  364.53  (docimientation  of  IL 
services  provided  to  individuals).  One 
of  the  commenters  also  suggested  that 
the  regulations  should  require  that 
consumers  be  advised  of  the  need  for  an 
IL  plan  and  how  the  IL  plan  helps 
protect  the  consumer's^  rights. 

The  Secretary  agrees  in  part  with  the 
commenters  and  anticipates  adding  the- 
words  "knowingly  and  voluntarily" 
before  the  word  "signs"  in  §  364.52(a)(2) 
of  the  final  regulations.  The  Secretary 
believes  this  is  adequate  protection  to 
prevent  the  possibility  of  service 
providers  forcing  consumers  to  sign 
"waivers."  The  Secretary  does  not 
believe  that  it  is  necessary  to  add  further 
requirements  regarding  the  waiver  of  an 
IL  plan. 

Commenters  suggested  that  proposed 
§  364.53  be  modified  to  recognize  the 
fact  that  records  may  be  electronic  as 
well  as  v^fritten. 

The  Secretary  agrees  with  the 
commenters.  With  the  exception  of  an 
IL  plan  or  a  waiver  of  an  IL  plan,  both 
of  which  require  a  consumer's  signature, 
the  Secretary  anticipates  revising 
§  364.53  in  the  final  regulations  to  allow 
records  to  be  maintained  electronically. 

Commenters  suggested  that  the  State 
standards  in  proposed  §  364.55  should 
not  be  p)ermitted  to  exceed  the  standards 
in  section  725  of  the  Act. 

The  standards  referred  to  in  proposed 
§  364.55  are  actually  the^andards  that 
the  designated  State  unit  (DSU)  is 
required  to  develop  pursuant  to 
proposed  §  365.31  for  those  service  . 
providers  that  are  not  centers  or  for 


centers  that  are  providing  specialized  IL 
services  under  a  contract  vdth  the  DSU. 
The  Secretary  anticipates  adding 
language  to  the  final  regulations  to  make 
this  clear. 

One  commenter  objected  to  the  words 
"other  information"  in  proposed 
§  364.56(c)(2)  because  of  the  possibility 
that  service  providers  may  use  this 
language  to  withhold  information  fi-om 
a  consumer. 

Proposed  §  364.56(c)(2)  does  not 
permit  a  service  provider  to  withhold 
information  from  a  consumer.  Proposed 
§  364.56(c)(2)  merely  requires  that,  if  a 
service  provider  determines  that 
releasing  medical,  psychological,  or 
other  information  may  be  harmful  if 
released  directly  to  the  consumer,  the 
service  provider  shall  release  this 
information  to  the  consumer  through  a 
qualified  medical  or  psychological 
professional  or  the  individual's  legally 
authorized  representative.  The  Secretary 
does  not  expect  any  change  to 
§  364.56(c)(2)  in  the  final  regulations. 

Part  366 

One  commenter  suggested  adding  a 
requirement  to  the  selection  criteria  in 
proposed  §  366.27  that  the  governing 
board  be  reflective  of  the  localities  to  be 
served  by  the  proposed  center. 

The  Secretary  believes  that,  rather 
than  adding  the  suggested  language  to 
the  selection  criteria  in  proposed 
§366.27,  replacing  the  words  "another" 
and  "other"  in  proposed  §  366.28(a) 
with  "bordering"  and  adding  similar 
language  in  §§366.2(a)(l)(i),  366.28(a), 
and  366.29(a)  of  the  final  regulations  is 
more  appropriate.  In  this  manner, 
centers  will  be  limited  to  operating 
within  a  "local  community,"  as  required 
by  section  702(1){A)  of  the  Act. 

One  commenter  considered  the 
selection  criterion  in  proposed 
§  366.27(a)(2)  too  vague  and  suggested 
that  it  be  expanded  to  "not  appear  to  be 
the  traditional  'needs  assessment'  that 
creates  more  service  providers." 
The  Secretary  believes  that  the 
criterion  adequately  explains  how  an 
applicant  can  be  expected  to  identify 
the  need  for  a  new  center  in  a 
community  and  how  the  applicant  plans 
to  address  this  identified  need.  The 
Secretary  does  not  expect  any  change  in 
the  final  regulations. 

Commenters  suggested  reducing  the 
points  allotted  to  "plan  of  operation" 
and  increasing  points  for  "involvement 
of  individuals  with  significant 
disabilities"  in  the  selection  criteria  in 
proposed  §  366.27(g)  and  (h), 
respectively.  Commenters  also  felt  that 
the  proposed  selection  criteria  should 
include  the  involvement  of  individuals 
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centers  that  are  providing  specialized  IL 
services  under  a  contract  with  the  DSU. 
The  Secretary  anticipates  adding 
language  to  the  final  regulations  to  make 
this  clear. 

One  commenter  objected  to  the  words 
"other  information"  in  proposed 
§  364.56(c)(2)  because  of  the  possibility 
that  service  providers  may  use  this 
language  to  withhold  information  from 
a  consumer. 

Proposed  §  364.56(c)(2)  does  not 
permit  a  service  provider  to  withhold 
information  from  a  consumer.  Proposed 
§  364.56(c)(2)  merely  requires  that,  if  a 
service  provider  determines  that 
releasing  medical,  psychological,  or 
other  information  may  be  harmful  if 
released  directly  to  the  consumer,  the 
service  provider  shall  release  this 
information  to  the  consumer  through  a 
qualified  medical  or  psychological 
professional  or  the  individual's  legally 
authorized  representative.  The  Secretary 
does  not  expect  any  change  to 
§  364.56(c)(2)  in  the  final  regulations. 

Part  366 

One  commenter  suggested  adding  a 
requirement  to  the  selection  criteria  in 
proposed  §  366.27  that  the  governing 
board  be  reflective  of  the  localities  to  be 
served  by  the  proposed  center. 

The  Secretary  believes  that,  rather 
than  adding  the  suggested  language  to 
the  selection  criteria  in  proposed 
§366.27.  replacing  the  words  "another" 
and  "other"  in  proposed  §  366.28(a) 
with  "bordering"  and  adding  similar 
language  in  §§  366.2(a)(l)(i),  366.28(a), 
and.  366.29(a)  of  the  final  regulations  is 
more  appropriate.  In  this  manner, 
centers  will  be  limited  to  operating 
within  a  "local  community."  as  required 
by  section  702(1J(A)  of  the  Act. 

One  commenter  considered  the 
selection  criterion  in  proposed 
§  366.27(a)(2)  too  vague  and  suggested 
that  it  be  expanded  to  "not  appear  to  be 
the  traditional  'needs  assessment'  that 
creates  more  service  providers." 
The  Secretary  believes  that  the 
criterion  adequately  explains  how  an 
applicant  can  be  expected  to  identify 
the  need  for  a  new  center  in  a 
•  community  and  how  the  applicant  plans 
to  address  this  identified  need.  The 
Secretary  does  not  expect  any  change  in 
the  final  regulations.- 

Commenters  suggested  reducing  the 
points  allotted  to  "plan  of  operation" 
and  increasing  points  for  "involvement 
of  individuals  with  significant 
disabilities"  in  the  selection  criteria  in 
proposed  §  366.27(g)  and  (h). 
respectively.  Commenters  also  felt  that 
the  proposed  selection  criteria  should 
include  the  involvement  of  individuals 


with  significant  disabilities  in  the 
preparation  of  a  center's  application. 

The  Secretary  beheves  that  the  points 
assigned  to  the  "plan  of  operation" 
selection  criterion  appropriately  reflect 
its  value.  The  Secretary  agrees  that 
participation  of  individuals  with 
significant  disabilities  in  the 
preparation  of  apphcations  is  important 
and  anticipates  substituting  the  phrase 
"developing  the  center's  application" 
for  the  phrase  "conducting  center 
activities"  in  §  366.27(h)(1)  of  the  final 
regulations. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  competition,  the  Secretary 
uses  the  selection  criteria  in  §  366.27  of 
the  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
May  12,  1994  (59  FR  24814.  24838- 
24839).  with  the  anticipated  changes 
discussed  in  this  notice. 

Applicants  should  prepare  their 
applications  based  on  the  proposed 
regulations,  as  modified  by  the  expected 
changes  contained  in  this  notice.  If 
additional  changes  are  made  in  the  final 
regulations  that  are  currently 
undergoing  review,  applicants  will  be 
given  the  opportunity  to  revise  or 
resubmit  their  applications. 

FOR  APPLICATIONS:  Telephone  (202)  205- 
9315.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  callthe  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday.  Individuals 
maj  write  to  receive  an  application  from 
Donald  Thayer.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  S\V.. 
Room  3326  Switzer  Building. 
Washington.  DC  20202-2741. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Thayer,  telephone:  (202)  205- 
9315.  or  John  Nelson,  telephone:  (202) 
205-9362  (Voice  and  TDD),  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  3326  Switzer 
Building.  Washington.  DC  20202-2741. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Serx'er 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  29  U.S.C.  721(c)  and 
(e)  and  796(i). 


Dated;  June  30, 1994. 
Judith  E.  Heumann, 

Assistant  Secretary  for  the  Office  of  Special 
Education  and  Rehabilitative  Senices. 
(FR  Doc.  94-16288  Filed  7-5-94:  8:45  am] 
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[CFDA  No.  84.177A] 

Independent  Living  Services  (or  Older 
Individuals  Who  Are  Blind;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1994 

Purpose  of  Program 

This  program  supports  projects  that— 
(1)  provide  independent  living  services 
to  older  individuals  who  are  blind;  (2) 
conduct  activities  that  will  improve  or 
expand  services  for  these  individuals; 
and  (3)  conduct  activities  to  help 
improve  public  understanding  of  the 
problems  of  these  individuals.  The 
Independent  Living  Services  for  Older 
Individuals  Who  Are  Blind  program 
supports  the  National  Education  Goal 
that,  by  the  year  2000.  ever>'  adult 
American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Eligible  Applicants:  Any  designated 
State  agency  (DSA)  that  is  authorized  to 
provide  rehabilitation  services  to 
individuals  who  are  blind  is  eligible  for 
an  award  under  this  program. 

Deadline  for  Transmittal  of 
■  Applications:  August  5,  1994 

Deadline  for  Intergovernmental 
Review:  September  6.  1994 

Applications  Available:  July  6.  1994 

Available  Funds:  $7,449,000. 

Estimated  Range  of  Awards: 
S130.000-180.000. 

Estimated  Average  Size  of  Award: 
S158.000. 

Estimated  i\umber  of  Awards:  47. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75,  77.  79.  80.  81.  82.  85. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  367. 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  publication  of  final 
regulations.  However,  in  this  case,  it  is 
essential  to  soUcit  applications  on  the 
basis  of  the  notice  of  proposed 
rulemaking,  published  in  the  Federal 
Register  on  May  12, 1994  (59  FR  24814), 
because  the  Department's  authority  to 
obligate  these  funds  will  expire  on 
September  30, 1994. 
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jmmended  adding 
Dposed  §  367.3(b). 
iter  identified  fiie 
^).  the  comment 
iplied  to  proposed 


The  comment  perW]  for  th«  notice  of 
proposed  rulemaking  ended  on  June  13. 
1994.  Six  parties  suUnitted  comments 
on  proposed  34  CFR  Part  367.  The 
following  is  a  summary  of  the  comments 
received  and  of  the  changes  that  are 
expected  to  be  madej  based  on  pubUc 
comments,  in  the  finil  regulations  that 
are  currently  undergoing  review. 

Three  commentersjsupported  the 
proposed  regulationsj  as  worded. 

One  commenter 
the  word  "may"  to  pi 
(Although  the  comi 
provision  as  §  367.11 
makes  sense  only  if 
§  367.3(b).)  The  comiiienter  stated  that 
the  addition  of  the  w  jrd  "may"  would 
give  States  flexibility  in  the  event  they 
have  funds  to  cover  c  ther  services. 

Proposed  §  367.3(al  states  that  a  DSA 
"may"  use  funds  awi  rded  under 
proposed  Part  367  fo  the  activities 
described  in  proposed  §§  367.1  and  in 
367.3(b).  The  Secretary  believes  that  this 
language  already  pro  rides  a  DSA  with 
adequate  flexibility  i  i  choosing  which 
services  will  be  prov  ded  to  individuals 
in  the  State.  Therefoi  e,  no  change  to 
proposed  §  367.3(b)  i  5  expected  in  the 
final  regulations. 

One  commenter  si:  ?gested  changing 
the  definition  of  "olc  er  individual  who 
is  blind"  in  proposec  §  367.5  to  make  it 
less  restrictive.  Becai  ise  this  term  is 
specifically  defined  i  a  section  751  of  the 
Act.  no  change  to  thi  i  definition  in 
proposed  §  367.5  is  e  xpected  in  the  final 
regulations. 

One  commenter  re  ;ommended  adding 
a  definition  of  "capa  :ity  building"  to 
proposed  §  367.5.  Th  e  Secretary  does 
not  believe  a  definiti  jn  is  necessary 
because  a  variety  of  tossible 
opportunities  alread  ■  exists  for  local, 
regional,  and  State  "  ;apacity  building. " 

One  commenter  si.  ggestea  that  the  list 
of  services  in  propos  ;d  §  367.22(g) 
should  be  the  same  a  5  that  provided  in 
proposed  §  367.30)) «  nd  also  suggested 
adding  the  word  "m<  y"  to 
§  367.22(g)(2).  The  ci  immenter  also 
stated  that  the  wordi  ig  in  proposed 
§  367.22(g)  could  be  :onstrued  to  mean 
that  grant  funds  havt  to  be  used  for  all 
the  listed  services  ar  d  that  States 
should  not  have  to  d  aplicate  services 
already  provided  by  he  State  through 
other  sources. 

The  Secretary  agre  ?s  that  the  list  of 
services  in  these  pro  )osed  provisions 
should  be  the  same.  The  Secretary 
expects  that  this  cha  ige  will  be  made  to 
proposed  §§367.3(b;  and  367.22(g)(2)  in 
the  final  regulations  The  Secretary  also 
agrees  that  Chapter  4  funds  should  be 
used  in  a  way  that  will  supplement 
services  that  may  air  eady  be  available 
through  other  source  s.  The  Secretary 


expects  th^  proposed  §  367.22(g)(2)  of 
the  final  regulations  ml)  be  changed  to 
make  clear  that  an  apphcatiati  will  be 
evaluated  on  the  extent  to  whicli  the 
DSA  will  use  Chapter  2  funds  to  meet 
the  unmet  independent  living  (IL)  needs 
of  individuals  in  the  State. 

One  commenter  recommended 
including  older  individuals  who  are 
bhnd  in  the  selection  of  new  methods 
and  approaches  for  the  provision  of  IL 
services  pursuant  to  proposed  §  364.28. 

The  Secretary  beheves  that  the  views 
of  older  individuals  who  are  bUnd  will 
be  adequately  represented  and 
addressed  by  the  Statewide  Independent 
Living  Council  (SILC).  The  SILC  and 
DSU  have  joint  responsibility  for 
development  of  the  State  plan  and  for 
ensuring  that  consumers  have  the 
opportunity  to  comment  on  the 
development  and  revision  of  the  State 
plan  during  public  hearings.  The 
selection  and  incorporation  into  the 
State  plan  of  any  new  approaches  for 
the  provision  of  IL  services  to  older 
individuals  who  are  blind  would 
require  a  revision  to  the  State  plaiL 
Therefore,  the  Secretary  does  not  expect 
any  changes  in  the  final  regulations. 

Two  commenters  recommended 
deleting  proposed  §  367.41(b),  which 
restricts  a  DSA's  flexibility  to  enter  into 
procurement  contracts  with  public  and 
private  nonprofit  agencies. 

Although  section  752(i)(2)(A)  of  the 
Rehabilitation  Act  of  1973  (Act),  as 
amended.  29  U.S.C.  701-796i.  is  a 
general  provision  that  allows  the  DSA  to 
operate  or  administer  this  program 
either  directly  or  through  grants  or 
contracts. .section  752(g)  of  the  Act 
requires  that  a  State's  awards  to  public 
and  private  nonprofit  agencies  and 
organizations  under  this  program  be 
made  only  through  grants.  Therefore,  no 
change  to  proposed  §  367.41(b)  is 
expected  in  the  final  regulations. 

Applicants  should  prepare  their 
applications  based  on  the  proposed 
regulations,  as  modified  by  the  expected 
changes  contained  in  this  notice.  If 
additional  changes  are  made  in  the  final 
regulations  that  are  currently 
undergoing  review,  applicants  will  be 
given  the  opportunity  to  revise  or 
resubmit  their  applications. 
FOR  APPt-ICATIONS  OR  INFORMATION 
CONTACT:  Raymond  Melhoff,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  Room  3416  Switzer 
Building,  Washington.  D.C.  20202-2741. 
Telephone:  (202)  205-9320.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TTD)  may  call  (202)  205- 
9362. 

Infrnmation  about  the  Department's 
funding  opportunities,  including  copies 


of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electrtMiic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHERJED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  Hov^Fover,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  29  U.S.C  79ef. 
Dated:  June  30, 1994. 
Jnditfa  E.  Heumann. 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  94-16287  Filed  7-5-94;  8:45,ara| 
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[CFOA  No:  84.265] 

State  Vocational  Rehabilitation  Unit  In- 
Service  Training;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1994 

Purpose  of  Program 

This  program  is  designed  to  support 
projects  for  training  State  vocational 
rehabilitation  unit  personnel  in  program 
areas  essential  to  the  effective 
management  of  the  unit's  program  of 
vocational  rehabilitation  services  or  in 
skill  areas  that  will  enable  personnel  to 
improve  their  ability  to  provide 
vocational  rehabilitation  services 
leading  to  employment  outcomes  for 
individuals  with  disabilities.  The  State 
Vocational  Rehabihtation  Unit  In- 
Service  Training  program  responds  to 
needs  identified  in  the  comprehensive 
system  of  personnel  development  in 
section  101(a)(7)  of  the  Act.  The 
program  may  include  training  designed 

(a)  to  address  recruitment  and  retention 
of  qualified  rehabilitation  professionals; 

(b)  to  provide  for  succession  planning; 

(c)  to  provide  for  leadership 
development  and  capacity  building;  and 

(d)  fsr  fiscal  year  1994,  to  provide 
training  on  the  amendments  to  the  . 
Rehabilitation  Act  of  1973  made  by  the 
Rehabilitation  Act  Amendments  of 
1992. 

Eligible  Applicants:  Only  State 
agencies  designated  under  a  State  plan 
for  vocational  rehabilitation  services 
under  section  101(a)  of  the 
Rehabihtation  Act  of  1973,  as  amended, 
are  eligible  to  receive  an  awafd  under 
this  program. 

leadline  for  Transmittal  of 
Applications:  August  8,  1994 

Deadline^for  Intergovernmental 
Review:  September  7, 1994 

Applications  Avaihble:  July  7,  1994 

Available  Funds:  $5,944,350,  of 
which  $4,755,480  is  available  for 


allocation  to  designated  agencies  for 
basic  awards  and  $1,188,870  is  available 
for  allocation  to  high  quality 
applications.  (Specific  information 
regarding  funds  available  to  be  allocated 
to  designated  State  agencies  for  basic 
awards  appears  in  the  chart  in  this 
notice.) 

Estimated  Range  of  Awards: 
$19,795— $300,680. 

Estimated  Average  Size  of  Awards: 
$73,387. 

Estimated  Number  of  Awards:  81. 

Note:  The  Department  is  not  bound  by  any 
estimate  in  thb  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Educatien  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75,  77,  79.  80.  81.  82.  and 
85;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  388;  and  (c) 
§§  385.4  and  385.40  through  385.46  of 
34  CFR  Part  385. 

Priorities 

Under  34  CFR  75.105(c)(3)  and 
proposed  §  385.22(a)  the  Secretary 
reserves  funds  to  support  some  or  all  of 
the  proposals  that  have  been  awarded  a 
rating  of  80  points  or  more  under  the 
criteria  described  in  proposed  §  388.20. 
In  making  a  final  selection  of  proposals 
to  support  imder  this  program,  the 
Secretary  considers  the  extent  to  which 
proposals  have  exceeded  a  rating  of  80 
points  and  address  one  or  more  of  the 
following  absolute  priorities: 

(1)  Development  and  Dissemination  of 
Model  In-Service  Training  Materials  and 
Practices 

The  proposed  project  demonstrates  aa 
effective  plan  to  develop  and 
disseminate  information  on  its  State 
Vocational  Rehabilitation  In-Ser\'ice 
Training  program,  including  the 
■  identification  of  training  approaches 
and  successful  practices,  in  order  to 
permit  the  replication  of  these  programs 
by  other  State  vocational  rehabilitation 
units. 

(2)  Distance  Education 

The  proposed  project  demonstrates 
innovative  strategies  for  training  State 
vocational  rehabilitation  unit  personnel 
through  distance  education  methods, 
such  as  interactive  audio,  video, 
computer  technologies,  or  existing 
telecommunications  networks. 

13)  Enhanced  Employment  Outcomes  for 
Specific  Populations 

The  proposed  project  supports 
specialized  training  in  the  provision  of 
vocational  rehabilitation  or  related 
services  to  individuals  with  disabilities 


allocation  to  designated  agencies  for 
basic  awards  and  $1,188^70  is  available 
for  allocation  to  high  quality 
applications.  (Specific  information 
regarding  funds  available  to  be  allocated 
to  designated  State  agencies  for  basic 
awards  appears  in  the  chart  in  this 
notice.) 

Estimated  Range  of  Awards: 
$19,795— $300,680.      - 

Estimated  Average  Size  of  Awards: 
$73,387. 

Estimated  Number  of  Awards:  81. 

Note:  The  Department  is  not  bound  by  any 
estimate  in  thb  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Educatien  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75,  77,  79.  80.  81,  82.  and 
85;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  388;  and  (c) 
§§  385.4  and  385.40  through  385.46  of 
34  CFR  Part  385. 

Priorities 

Under  34  CFR  75.105(c)(3)  and 
proposed  §  385.22(a)  the  Secretary 
reserves  funds  to  support  some  or  all  of 
the  proposals  that  have  been  awarded  a 
rating  of  80  points  or  more  under  the 
criteria  described  in  proposed  §  388.20. 
In  maJdng  a  final  selection  of  proposals 
to  support  under  this  program,  the 
Secretary  considers  the  extent  to  which 
proposals  have  exceeded  a  rating  of  80 
points  and  address  one  or  more  of  the 
following  absolute  priorities: 

(1)  Development  and  Dissemination  of 
Mode!  In-Service  Training  Materials  and 
Practices 

The  proposed  project  demonstrates  aa 
effective  plan  to  develop  and 
disseminate  information  on  its  State 
Vocational  Rehabilitation  In-Ser^'ice 
Training  program,  including  the 
■  identification  of  training  approaches 
and  successful  practices,  in  order  to 
permit  the  replication  of  these  programs 
by  other  State  vocational  rehabilitation 
units. 

(2)  Distance  Education 

The  proposed  project  demonstrates 
innovative  strategies  for  training  State 
vocational  rehabilitation  unit  personnel 
through  distance  education  methods, 
such  as  interactive  audio,  video, 
computer  technologies,  or  existing 
telecommunications  networks. 

(3)  Enhanced  Employment  Outcomes  for 
Specific  Populations 

The  proposed  project  supports 
specialized  training  in  the  provision  of 
vocational  rehabilitation  or  related 
services  to  individuals  uith  disabilities 
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to  increase  the  rehabilitation  rate  into 
competitive  employment  for  all 
individuals  or  specified  target  groups. 
It  is  the  pohcy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  publication  of  final 
regulations.  However,  in  this  case,  it  is 
essential  to  soUcit  applications  on  the 
basis  of  the  notice  of  proposed 
rulemaking,  pubhshed  in  the  Federal 
Register  on  May  9, 1994  (59  FR  24000), 
because  the  Department's  authority  to 
obligate  these  hmds  will  expire  on 
September  30, 1994. 

The  comment  period  for  the  notice  of 
proposed  rulemaking  ended  June  8, 
1994.  Sixteen  parties  submitted 
comments  on  the  proposed  regulations. 
The  follov«ng  is  a  summary  of  the 
changes  that  are  expected  to  be  made  in 
the  final  regulations  that  are  currently 
undergoing  review,  based  on  the  public 
comment. 

Five  commenters  suggested  deleting 
§  388.21(a)(4),  which  provides  a 
minimum  share  of  not  less  than  one- 
eighth  of  one  percent  of  the  amounts 
made  available  to  Guam,  American 
Samoa,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Republic  of  Palau.  The 
commenters  believe  agencies  in  the 
territories,  some  of  which  have  as  many 
employees  as  small  designated  State 
agencies,  should  receive  the  same 
minimum  share  of  not  less  than  one- 
third  of  one  percent  of  the  amounts 
made  available  for  the  fiscal  year  as 
provided  in  §  388.21(a)(3)  to  small 
agencies.  The  Secretary  agrees  that  the 
same  minimum  share  provided  to  small 
designated  State  agencies  is  appropriate 
for  the  specified  territories.  The 
Secretary  also  notes  that  the  territories 
are  eligible  to  compete  for  the  remaining 
funds  to  be  allocated  based  on  the 
quality  of  the  application  as  determined 
by  competitive  reviews  conducted  by 
the  Department  using  the  selection 
criteria  in  §  388.20  and  the  priorities  in 
§  388.22.  The  Secretary  expects  to  revise 
§  388.21(a)  by  deleting  paragraph  (4)  so 
that  all  grant  recipients  receive  the  same 
minimum  share  of  the  sums  made 
available  for  the  fiscal  year.  A  revision 
of  §  388.30,  deleting  paragraph  (c), 
which  provides  special  matching 
considerations  for  the  territories,  is  also 
expected  to  be  made  in  the  final 
regulations. 

Two  commenters  requested 
definitions  for  the  terms  "succession 
planning"  and  "capacity  building"  used 
in  §  388.1.  The  Secretary  notes  that 
these  terms  are  foimd  in  the  statute,  but 
are  optional  for  State  agencies  to 
address  in  their  in-service  training. 
There  are  alternative  ways  to  address 
these  terms,  and  the  Secretary  prefers 


not  to  define  them,  thus  leaving  the 
widest  possible  discretion  to  State 
agencies.  No  change  is  expected  to  be 
made  in  the  final  regulations. 

Three  commenters  addressed  the 
requirement  in  §  388.20(a)(2)(iii)  for  an 
annual  needs  assessment  of  in-service 
training  needs.  The  commenters  believe 
an  annual  assessment  is  not  necessary 
and  recommend  a  comprehensive  needs 
assessment  every  three  years  and  a  less 
comprehensive  review  annually.  The 
Secretary  agrees  that  a  comprehensive 
assessment  is  not  needed  annually.  A 
revision  of  §  388.20(a)(2)(iii),  deleting 
the  word  "annual,"  is  expected  to  be 
made  in  the  final  regulations. 

Three  commenters  noted  that  the 
regulations  do  not  specify  the  length  of 
projects.  Recommendations  of  project 
periods  of  36  and  60  months  were  made. 
The  Secretary  notes  that  regulations 
usually  do  not  specify  project  duration 
and  instead  leave  flexibility  for  the 
Secretary  to  determine  an  appropriate 
project  period  each  time  a  competition 
is  announced.  This  notice  solicits 
applications  for  a  36-month  period.  No 
change  is  expected  to  be  made  in  the 
final  regulations. 

A  commenter  asked  that  the  phrase 
"in  connection  with  a  distance  learning 
training  course"  be  dropped  from  the 
description  of  allowable 
telecommunications  and  technology 
fees  in  §  388.31(d).  The  Secretary  agrees 
that  distance  learning  may  include 
valuable  in-service  training  activities, 
such  as  a  lecture  or  technology 
demonstration,  that  are  not  part  of  a 
training  course.  The  Secretary  expects  to 
revise  §  388.31(d)  by  deleting  the  words 
"in  connection  with  a  distance  learning 
training  course." 

A  commenter  noted  that  it  was  an 
unnecessary  Hmitation  to  require  that 
distance  education  for  rehabilitation 
workers  be  at  their  job  sites  as  stated  in 
§  388.22(b)(2).  The  commenter  noted 
that  it  may  be  necessary  or  efficient  for 
an  agency  to  gather^  group  of 
employees  at  a  central  location  removed 
from  individual  offices  for  distance 
education.  The  Secretary  agrees  that 
there  is  no  compelfing  reason  to  require 
in  this  priority  that  training  occur  at  an 
individual  job  site.-The  Secretary 
expects  to  revise  §  388.22(b)(2)  by 
deleting  the  words  "at  their  job  sites." 
-    A  commenter  requested  clarification 
of  the  heading  for  §  388.22(b)(3),  which 
refers  to  "specific  populations" 
although  the  text  that  follows  refers  to 
"all  individuals  or  specified  groups." 
The  Secretary  believes  that  it  is  up  to 
the  State  agency  to  determine  whether 
in-service  training  to  improve 
employment  outcomes  vdll  be  targeted 
narrowly  or  broadly.  Activities  directed 
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to  improving  empl  oyment  outcomes  for 
all  population  groups  or  for  a  specific 
target  group  are  pe  rmitted  under  this 
priority.  No  changi  >  is  expected  to  be 
made  in  the  final  regulations. 

A  coramenter  observed  that  the  NPRM 
retains  most  of  the  language  in  the 
current  regulation!  and  does  not 
accurately  reflect  t  is  Rehabilitation  Act 
Amendments  of  1(  92  (the  1992 
Amendments),  par  icularly  provisions 
related  to  State  an<  strategic  plans.  The 
Secretary  believes  that  extensive 
changes  have  been  proposed  in  the 
current  regulations  and  is  confident  that 
all  requirements  ir  the  1992 
Amendments  ha\'e  been  implemented. 
No  change  is  expe<  ted  to  be  made  in  the 
final  regulations. 

Two  commenter  i  supported  reserving 
a  portion  of  funds  or  priorities,  but 
believe  this  reservi  should  be  divided 
between  priorities  )ased  on  need  and 
priorities  based  on  responsiveness  or 
quality  of  the  appl  cation  and 
innovative  approa<  hes.  The  Secretary 
believes  that  the  th  ree  priorities  listed  in 
the  proposed  regul  itions  address 
significant  needs  o  '  State  agencies  and 
that  no  further  div  sion  of  the  priorities 
into  categories  is  n  jeded.  No  change  is 
expected  to  be  mac  e  in  the  final 
regulations. 

Four  commentei  >  objected  to  the 
proposed  formula  n  §  388.21  whereby 
80  percent  of  the  h  mds  available  would 
be  distributed  base  d  on  the  number  of 
staff  and  20  percen  t  of  the  funds 
available  would  be  distributed  based  on 
quality.  They  belie  .-e  that  the  split 
penalizes  States  w:  th  small  populations 
with  limited  capac  ty  to  write  grants.  In 
the  coinmenters'  v  ew,  the  distribution 
does  not  take  into  )  ccount  e.xtra  travel 
costs  in  a  State  wit  i  a  large  geographic 
area,  and  a  comme  iter  suggested 
increasing  the  sma  1  State  agency 
minimum  share.  T  le  Secretary  believes 
that  the  proposed  f  >rmula  maximizes 
the  amount  of  func  s  available  for  basic 
awards  while  ensu  ing  that  a  reasonable 
amount  is  availabh  for  small  agencies 
and  for  the  Secreta  y's  priorities.  No 
change  is  expected  to  be  made  in  the 
fmal  regulations. 

A  commenter  rec  ommended  dropping 
the  priority  in  §  38i  1.22(b)(2)  for  distance 
education  on  the  g;  ounds  that  there  is 
no  evidence  that  d  stance  education 
produces  better  res  ults  at  less  cost.  The 
Secretary  believes  i  hat  distance 
education  is  needeii  in  some  States  and 
wants  to  ensure  th«  t  a  mechanism  exists 
to  demonstrate  iim  jvative  approaches  to 
learning.  No  chang  5  is  expected  to  be 
made  in  the  final  regulations. 

Two  commenterS  recommended 
deleUng  §388.20(f)l[l)(ii)  of  the 
evaluation  selectio:  i  criteria  that  would 


judge  in-service  training  outcomes  by 
the  extent  to  which  training  results  in 
improved  individual  competency 
tlyough  licensure,  certification,  or 
award  of  academic  degrees  or 
certificates.  The  commenters  beUeve  in- 
service  training  to  be  short-term  and  job- 
based;  therefore,  reference  to  improved 
individual  competency  through  degree- 
based  programs  should  be  dropped.  The 
Secretary  beUeves  that,  in  response  to 
the  need  to  increase  the  number  of 
qualified  rehabiUtation  personnel, 
academic  outcomes  must  be  included 
among  the  measures  of  in-service 
training  programs.  No  change  is 
expected  to  be  made  in  the  final 
regulations. 

Three  commenters  observed  that 
reviewers  for  in-service  proposals 
should  be  well  qualified,  represent 
diverse  populations,  and  be  identified 
by  name  and  program  affiliation  after 
the  review  is  completed.  They 
commented  that  all  applicants  should 
receive  reviewer  comments.  The 
Secretary  agrees  that  reviewers  must  be 
qualified  and  representative  of  the 
diverse  populations  and  agencies 
assisted  through  in-service  training.  The 
Secretary  does  make  summary' 
information  available  on  characteristics 
of  reviewers  but  believes  tlie  specific 
reviewers  of  proposals  should  remain 
anonymous.  All  applicants  are  provided 
with  the  reviewer  comments  on  their 
applications  when  the  review  is 
completed.  No  change  is  expected  to  be 
made  in  the  final  regulations. 

A  commenter  noted  that  §  388.2 1  does 
not  state  what  the  minimum  score  is 
that  an  applicant  must  receive  in  order 
for  its  application  to  be  approved  by  the 
Secretary  or  how  it  is  to  be  computed. 
In  order  to  make  funding  decisions,  the 
Secretary  will  set  a  minimum  score  for 
each  compot'tion  after  all  applications 
have  been  reviewed.  The  minimum 
score  will  be  computed  through  an 
analysis  of  all  reviewed  applications  to 
determine  those  that  are  in  the  fundable 
range.  No  change  is  expected  to  be  made 
in  tlic  final  regulations. 

A  commenter  observed  tliat  §  388. 1 
should  be  revised,  and  the  regulations 
changed  throughout,  to  emphasize 
human  resource  development  in  place 
of  training.  Peer  reviewers  should  be 
oriented  to  human  resource 
development  prior  to  their  service  as 
reviewers.  The  Secretary  agrees  that  the 
term  human  resource  development  is 
descriptive  of  many  appropriate 
activities  under  this  program.  However, 
the  Rehabilitation  Act  of  1973,  as 
amended,  uses  the  term  "in-service 
training."  so  that  term  is  used  in  the 
regulations.  No  change  is  expected  to  be 
made  in  the  final  regulations. 


Regarding  §  388.22,  which  sets  the 
Secretary's  priorities,  a  commenter   - 
asked  if  an  application  that  addresses 
issues  or  activities  other  than  the  tlmee 
priorities  listed  can  be  eligible  for 
quality  funds.  The  Secretary  responds 
that  only  applications  that  respond  to 
the  priorities  already  identified  by  the 
Secretary  in  the  regulations  for  this 
program  or  priorities  established 
through  future  rulemaking  will  be 
considered  when  allocating  the  quality 
funds.  No  change  is  expected  to  be 
made  in  the  final  regulations. 

Applicants  should  prepare  their 
applications  based  on  the  proposed 
regulations,  as  modified  by  the  expected 
changes  contained  in  tliis  notice.  If 
additional  changes  are  made  rn  fhe  final 
regulations  that  are  currently 
undergoing  review,  applicants  will  be 
given  the  opportunity  to  revise  or 
resubmit  their  applications. 

For  Applications  or  Information 
Contact:  Richard  Melia,  U.S. 
Department  of  Education.  400  Maryhind 
Avenue.  S.W..  Room  3324  Switzer 
Building.  Washington.  D.C.  20202-2549. 
Telephone  (202)  205-9400.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  caH  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary- 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  2<J  U.S.C.  770  and  . 
771u. 

Dated:  June  30.  1994. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Spt-cial  Education  and 
Rehabilitative  Si-nices. 

Funds  Available  for  Basic  Awards 
Under  §388.21  -    . 


State  Agency 

Amount 

AL  

S97  738 

AK  

19  795 

A2 ; 

70  830 

AR  „ 

AR— Blind 

CA .. 

'      95.655 

19.795 

300  680 

CO  

39  929 

CT  

30  901 

CT— Blind  

19>95 

Funds  Available  for  Basic  Awards 
Under  §388.21— Continued 


State  Agency 


DE 

DE— Blind 

FL 

FL— Blind  . 

GA 

HI  

ID  „, 

ID— Blind  ... 
IL 


IN  

lA 

lA— Blind  . 

KS  

KT  

KT— Blind  . 
LA  ........... 

ME  

MD  _... 

MA  

MA— Blind 
Ml  


Ml— Blind  ., 

MN  

MN— Blind. 

MS  

MO  

MO— Blind 
MT 


NE  

NE— BLIND 
NV  , 


NH 

UJ 

NJ— Blind  . 

NM  

NM— Blind  , 

NY 

NY— Blind  . 
NC 


NC— Biind 

ND 

OH 

OK 

OR 

OR— Blind  , 

PA 

PA— Blind  . 
Rl  


Amount 


SC „ 

SC— Blind  ,. 

SD ; 

SD— Blind  

TN  

TX  

TX— Blind 

UT  „ 

VT  .^ 

VT— Blind 

VA 

VA— Blind 

WA 

WA— Blind  „ 

WV 

Wl 

WV 

District  of  Columbia  ., 

Puerto  Rico 

American  Samoa 

Northem  Mariania  Islands 

Guam „ „ 

Virgin  Islands 


19.795 
19,795 
167,527 
38,713 
152,597 
19,795 
21,353 
19.795 
148.083 
65.275 
48.966 
19.795 
51.213 
81,246 
19.795 
85.760 
23.263 
88355 
99,648 
20.138 
120.133 
19.795 
65.101 
19.795 
90.447 
57.115 
19.795 
19.795 
27.256 
19.795 
19.795 
19.795 
55.900 
20,394 
29,339 
19,795 
161,624 
29,512 
162.840 
29,860 
19,795 
127,077 
71,177 
43,401 
19.795 
103.988 
19.795 
19.795 
153.291 
19.795 
19.795 
19.795 
80.899 
267,348 
81.593 
35.241 
19,795 
19,795 
82,461 
19,795 
55,206 
19,795 
103.988 
69,615 
19.795 
30.033 
199.817 
19.795 
19,795 
19,795 
19,795 
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Funds  Available  for  basic  Awards 
Under  §388.21— Continued 


State  Agency 


DE ^.... 

DE— Blind  

FL „... 

FL— Blind 

GA 

HI  :....,.. 

ID ; 

ID— Bfcnd ; 

IL 

IN  

lA  -. 

lA— Blind  

KS 

KT 

KT— Blind : 

LA  :' 

ME ;..:„ „ 

MD 

MA 

MA— Blind 

"Ml 

Ml— Blind  

MN 

MN— Blind 

MS  

MO  

MO— Blind  

MT 

NE  

NE— BLIND 

NV 

NH 

uj : 

NJ— Blind 

NM 

NM— Blind  ...„ 

NY 

NY— Blind  

NC 

NO— Blind 

ND 

OH 

OK 

OR ..„. 

OR— Blind  ...» 

PA .,..;. 

PA— Blind 

Rl  ,. 

SC „ 

SO— Blind  ,. 

SD 

SD— Blind  

TN 

TX  

TX— Blind 

UT  „ 

VT  ., 

VT— Blind 

VA 

VA— Blind 

WA  ; 

WA— Blind  ;._ 

WV 

Wl 

WY 

District  of  Columt)ia 

Puerto  Rico 

American  Samoa 

Northern  Mariania  Islands 

Guam 

Virgin  Islands 


Amount 


19,795 
19.795 

167,527 
38.713 

152,597 
19.795 
21,353 
19.795 

148,083 
65,275 
48,956 
19.795 


Funds  Available  for  Basic  Awards 
Under  §388.21— Continued 


State  Agency 

Amourrt 

Palau 

19,795 

4,755,480 
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Environmental  Management  Site 
M  5^  1  Specific  Advisory  Board,  Nevada  Test 


81.246 

19,795 

85,760 

23,263 

88,855 

99,648 

20.138 

120,133 

19,795 

65,101 

19,795 

90,447 

57,115 

19,795 

19,795 

27,256 

19,795 

19,795 

19,795 

55.900 

20,394 

29,339 

19,795 

161.624 

29,512 

162.840 

29,860 

19.795 

127,077 

71,177 

43,401 

19,795 

103,988 

19,795 

19,795 

153,291 

19,795 

19.795 

19,795 

80.899 

267,348 

81,593 

35.241 

19,795 

19.795 

82,461 

19,795 

55.206 

19,795 

103,988 

69,615 

19,795 

30,033 

199,817 

19.795 

19,795 

19,795 

19,795 


DEPARTMENT  OF  ENERGY 


Site 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  prQvisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  noUce  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB).  Nevada  Test  Site. 
DATES:  Wednesday,  July  6.  1994:  7:00 
p.m.-10:00  p.m. 

ADDRESSES:  Holiday  Inn  Qowne  Plaza, 
4255  South  Paradise  Road,  Las  Vegas. 
Nevada. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Beck,  Public  Participation  Program 
Manager,  Office  of  Public 
Accountability.  EM-5,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  586-7633. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  EM  SSAB  provides 
input  and  recommendations  to  the 
Department  of  Energy  on  environmental 
management  strategic  decisions  that 
impact  future  use,  risk  management, 
economic  development,  and  budget 
prioritization  activities. 

Tentative  Agenda 

Wednesday,  July  6,  1994 
7:00  p.m. 

Call  to  Order 

Review  Agenda 

Minutes  Acceptance 

Financial  Report 

Correspondence 

Reports  from  Committees,  Delegates  and 
Representatives 

Unfinished  Business 

New  Business 

Evaluation  of  Board  and  Environmental 
Restoration  and  Waste 

-Management  Progranis 

Announcements 
10:00  p.m. 

Adjournment 

If  needed,  time  will  be  allotted  after  public 
comments  for  old  business,  new  business, 
items  added  to  the  agenda,  and 
administrative  details.  A  final  agenda  will  be 


available  at  the  meeting  on  Wednesday  July 
6.  1994.  ' 

Public  Participation:  The  meeting  is  open 
to  the  public  Wrinen  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Don  Beck's  office  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  2  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presenution  in  the  agenda.  The 
Designated  Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 
Each  individual  wishing  to  make  public 
comment  will  be  provided  a  maximum  of  5 
minutes  to  present  their  comments.  Due  to 
programmatic  issues  that  had  to  be  resolved, 
the  Federal  Register  notice  is  being 
published  less  than  fifteen  days  before  the 
date  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting  will 
be  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room,  lE-190.  Forrestal  Building.  1000 
Independence  Avenue  SW..  Washington,  DC 
20585  between  9:00  a.m.  and  4:00  p.m., 
Monday-Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC  on  June  30. 1994. 
Marcia  L  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  94-16298  Filed  7- 
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Office  of  Fossil  Energy 

National  Petroleum  Council;  Open 
Meeting 

Pursuant  to  the  pro\'isions  of  the 
Federal  Advisory  Committee  Act.  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  National  Petroleum  Council  (NPC). 

Date  and  Time:  Wednesday.  July  27  1994 
at  8:30  AM. 

Place:  ANA  Hotel,  Grand  Ballroom.  2401 
M  Street,  NW..  Washington.  DC 

Contract:  Margie  D.  Biggerstaff.  U.S. 
Department  of  Energy.  Office  of  Fossil  Energy 
(FE-5)  Washington,  DC  20585,  Telephone: 
202/586-3867. 

Purpose:  To  provide  advice,  information, 
and  recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas  or 
the  oil  and  gas  industry. 

Tentative  Agenda 

— Call  to  order  and  introductory  remarks  by 

Ray  L  Hunt,  Chairman  of  the  NPC 
— Consider  and  approve  the  proposed  repiort 

of  the  NPC  Committee  on  the  Oil  Pollution 

Act. 
— (Consider  and  approve  the  proposed  report 

of  the  NPC  Committee  on  Marginal  Wells. 
— Remarks  by  the  Honorable  Hazel  R. 

O'Leary.  Secretary  of  Energy. 
— Administrative  matters. 
— Discussion  of  any  other  business  properly 

brought  before  the  NPC 
—Public  comment  (10-miiiute  rule). 
— Adjournment. 
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Public  Participation 
to  the  public.  The  cha 
is  empowered  to  con 
fashion  that  will  bci 
conduct  of  busixiess. 
public  who  wishes  to 
with  the  Council  will 
either  before  or  after 
of  the  public  who  wis- 
statements  pertaining 
contact  Margie  D.  Bi; 
or  telephone  number 
must  be  received  at 
the  meeting  and 
be  made  to  include  thi 
agenda.  This  notice  is 
than  15  days  in  advi 
to  certain  programmat 
be  resolved  prior  to 
Federal  Register. 

Transcripts:  Avai' 
and  copying  at  the 
Room  IE-190.  Forrest^ 
Independence  Avenue 
DC.  between  9:00  AM 
through  Friday,  excep 

Issued  at  VVashing'c 
1994. 

Marcid  Morris, 
Deputy  .advisor,'  Com 
Offictr 

(FR  Dti:.  94-16207  Fil 
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»  permitted  to  do  so. 
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Federal  holidays. 

I.  D.C.,  on  June  24. 
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Federal  Energy  Regulatory 
Commission 

project  No.  2724-OOA  Ohio 


City  of  Hamilton;  Notice 
of  Environmental 


Poll  y 


June  20.  1994. 

In  arcordai'ce  \\i 
EnNironmental 
the  Federal  Energy 
Commission's  (Comkn 
regulations.  18  CFR 
52  FR  47897),  the 
of  Hydropower 
a  non-capacity  relat 
license  for  the  City 
Hydroc!»'ctric  Project 
The  City  of  Hamilt 
Project  is  located  o; 
Butler  County.  Obit 
.  for  approval  to  rem4v 
existing  powerho 
lowering  the  elevation 
powerhouse  and 
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Copies  of  the  EA 
review  in  the  Public 
Room  3104.  of  the 
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of  Availability 
Aksessment 


1  the  National 

Act  of  1969  and 
Jcgulatory 
ission's) 
part  380  (Order  486. 
C  jmniission's  Office 
Lic€  rising  has  reviewed  , 
d  amendment  of 
f  Hamilton 
No.  2724-OOff. 
Hydroelectric 
the  Miami  River  in 
The  application  is 
e  and  replace  the 
superstructure  and 
of  the 
generating  unit.  An 
(EA)  was 
ication.  The  EA 
the  application 
a  major  federal 
iffecting  the  quality 


Ass<  ssment 
ipjl 


envnr(  nment. 


ire  available  for 
Reference  Branch, 
dommission's  offices 


at  941  North  Capitol  Street.  NE.. 

Washington,  DC  20426. 

Lois  D.  Casheil, 

Secntary. 

(FR  Doc  94-16338  Filed  7-5-94;  8:45  ami 

BILUNG  COOC  6717-01-M 


Project  No.  2431-008;  Michigan  and 
Wisconsin 

Wisconsion  Electric  Power  Company; 
Notice  of  Availability  of  Draft 
Environmental  Assessment 

lune  29.  1994. 

In  accordance  with  the  National 
Environmental  Pohcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  new  license  for  the 
existing  Brule  Hydroelectric  Project 
located  on  the  Brule  River  in  Iron 
County,  Michigan  and  Florence  County. 
Wisconsin,  near  Crjstal  Falls. 
Wisconsin,  and  has  prepared  a  draft 
Environmental  Assessment  (DEA)  for 
the  existing  project. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3308  the  Commission's  offices  at 
941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

Comments  should  filed  within  45 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Casheil, 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  Please  affix 
Project  No.  2431-008  to  all  comments. 
For  further  information,  please  contact 
Mark  Pawlowski,  Environmental 
Assessment  Coordinator,  at  (202)  219- 
2795. 

Lois  D.  Casheil, 
Secretary: 
IFR  Doc.  94-l(i339  Filed  7-5-94:  8:43  om\ 
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(Docket  No.  RP94-266-O00] 

ANR  Pipeline  Company;  Technical 
Conference 

fune  29.  1994.  ' 

In  the  Commission's  order  issued  on 
June  29.  1994,  in  the  above-captioned 
proceeding,  the  Commission  held  that 
the  filing  is  to  be  consolidated  with  the 
ongoing  proceedings  and  technical 
conference  scheduled  in  Docket  No. 
RP94-1 50-000.  The  previously 
scheduled  technical  conference  in 
Docket  No.  RP94-1 50-000  will  be  held 
Thursday.  July  7,  1994.  at  1:30  p.m.  in 


a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  810^ First  Street.  NE., 
Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Casheil. 
Secretary. 

IFR  Doc.  94-16341  Filed  7-5-94:  8:45  d:nl 
BILUNG  COOE  6717-01-M 

[Docket  No.  RP94-1 20-000] 

Koch  Gateway  Pipeline  Company; 
Informal  Settlement  Conference 

June  29.  1994, 

Take  notice  thaf  Commission  Staff 
will  convene  an  informal  settlement 
conference  in  this  proceeding  on  July 
13.  1994.  at  10  a.m.  The  conference  will 
be  held  in  a  hearing  room  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street.  NE.. 
Washington.  IX:. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  in  18  CFR  385.102(b),  may 
attend.  Persons  wishing  to  become  u 
party  must  move  to  inten'ene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations.  18  CFR 
385.214. 

For  additional  information,  contact 
Donald  A.  Heydt  at  (202)  208-0740  or 
Warren  C.  Wood  at  (202)  208-209 1 . 
Lois  D.  Casheil, 
Secretary. 

IFR  Doc.  94-1G340  Fil(  d  7-5-94:  8:45  an;| 
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Western  Area  Power  Administration 

National  Defense  Authorization  Act 
Proposed  Procedures — Central  Valley 
Project,  California 

agency:  Western  Area  Pow^r  . 
Administration,  DOE. 
ACTION:  Notice  of  Proposed  Prut*  dures 
to  Implement  Section  2929  oftiie  1994 
National  Defense  Authorization  Act 
(National  Defense  Authorization  Act. 
Pub.  L.  No.  103-160.  107  Stat.  1547. 
1935  (1993)). 

summary:  The  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  agency  of  the 
Department  of  Einergy  (DOE),  has 
developed  proposed  procedures  to 
fulfill  the  requirements  of  section  2929 
of  the  National  Defense  Authorization 
Act  for  fiscal  year  1994  (National 
Defense  Authorization  Act.  Pub.  L.  No 
103-160. 107  Stat.  1547,  1935  (1993))     . 
(NDA  Act).  Under-the  proposed 
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procedures  to  implement  the 
requirements  of  the  NDA  Act.  Western 
would  allocate  up  to  119.223  megawatts 
(MW)  of  Power  from  the  Central  Valley 
Project  (CVP),  which  represents  the 
amount  of  CVP  Power  provided  as  of 
November  30,  1993.  to  mihtary 
installations.  The  NDA  Act  was  signed 
into  public  law  on  November  30, 1993. 
Section  2929  of  the  NDA  Act  provides 
that,  for  a  10-year  period  beginning  on 
November  30, 1993.  the  electric  power 
allocations  provided  as  of  November  30, 
1993,  by  Western  from  the  CVP  to 
military  installations  in  the  State  of 
California  which  have  been  closed  or 
approved  for  closure  pursuant  to  the 
Elefense  Base  Closure  and  Reahgnment 
Act  of  1990  (part  A,  Title  XXIX.  Pub.  L. 
101-510;  10  U.S.C.  2687  note)  (1990 
Act)  shall  be  reserved  for  sale  through 
Long-Term  Contracts  to  Preference 
Entities  which  agree  to  use  such  Power 
to  promote  economic  development  at  a 
military  installation  that  is  closed  or 
approved  for  closure  pursuant  to  the 
1990  Act.  To  the  extent  Power  reser\'ed 
by  the  NDA  Act  is  not  disposed  of 
through  Long-Term  Contracts,  it  shall  be 
made  available  on  a  temporary  basis 
during  such  10-year  period  to  military     * 
installations  in  the  State  of  Cahfomia 
through  Short-Term  Contracts.  By 
implementing  these  Procedures, 
Western  will  establish  the  criteria  to 
allocate  the  PoWer  made  available  as  a 
result  of  the  NDA  Act. 

The  procedures  set  forth  in  this 
Federal  Register  will  explain  in  detail 
how  Western  intends  to  implement  the 
NDA  Act.  Under  the  proposed  NDA  Act 
Procediu-es,  Western  has  identified  the 
Power  that  will  be  classified  as  NDA  Act 
Power  and  the  types  of  services  and 
contracts  that  will  be  offered.  Also  set 
forth  under  the  proposed  NDA  Act 
Procedures  are  tlie  general  eligibility 
criteria  that  Western  will  apply  to  all 
applicants  requesting  an  Allocation  of 
NDA  Act  Power,  and  the  procedures  to 
be  used  by  applicants  when  applying  for 
NDA  Act  Power,  which  include 
demonstration  that  certain  economic 
development  criteria  are  being  met. 
Lastly,  Western  has  set  forth  the 

Military  im 

Naval  Air  Station,  Moffett  Field,  CA  .'. 

Naval  Station,  Treasure  Islarxl,  CA  ,.... 

Naval  Shipyard.  Mare  Island,  Valtejo,  CA  

Totals 


Western  is  providing  notice  bv  this 
Federal  Register  that  34.209  MW  of  the 
total  possible  119.223  MW  (as  shown  in 
Appendix  A)  will  be  allocated  pursuant 


-tt 
fi 
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procedures  to  implement  the 
requirements  of  the  NDA  Act.  Western 
would  allocate  up  to  119.223  megawatts 
(MW)  of  Power  from  the  Central  Valley 
Project  (CVP),  which  represents  the 
amount  of  CVP  Power  provided  as  of 
November  30,  1993,  to  military 
installations.  The  NDA  Act  was  signed 
into  public  law  on  November  30, 1993. 
Section  2929  of  the  NDA  Act  provides 
that,  for  a  10-year  period  beginning  on 
November  30, 1993,  the  electric  power 
allocations  provided  as  of  November  30, 
1993,  by  Western  from  the  CVP  to 
military  installations  in  the  State  of 
California  which  have  been  closed  or 
approved  for  closure  pvusuant  to  the 
Etefense  Base  Closure  and  Realignment 
Act  of  1990  (part  A,  Title  XXLX.  Pub.  L. 
101-510;  10  U.S.C.  2687  note)  (1990 
Act)  shall  be  reserved  for  sale  through 
Long-Term  Contracts  to  Preference 
Entities  which  agree  to  use  such  Power 
to  promote  economic  development  at  a 
military  installation  that  is  closed  or 
approved  for  closure  pursuant  to  the 
1990  Act.  To  the  extent  Power  reser\'ed 
by  the  NDA  Act  is  not  disposed  of 
through  Long-Term  Contracts,  it  shall  be 
made  available  on  a  temporary  basis 
during  such  10-year  period  to  military     * 
installations  in  the  State  of  CaUfomia 
through  Short-Term  Contracts.  By 
implementing  these  Procedures, 
Western  will  establish  the  criteria  to 
allocate  the  PoWer  made  available  as  a 
result  of  the  NDA  Act. 

The  procedures  set  forth  in  this 
Federal  Register  will  explain  in  detail 
how  Western  intends  to  implement  the 
NDA  Act.  Under  the  proposed  NDA  Act 
Procediu-es,  Western  has  identified  the 
Power  that  will  be  classified  as  NDA  Act 
Power  and  the  types  of  services  and 
contracts  that  will  be  offered.  Also  set 
forth  under  the  proposed  NDA  Act 
Procedures  are  the  general  eligibility 
criteria  that  Western  will  apply  to  all 
applicants  requesting  an  Allocation  of 
NDA  Act  Power,  and  the  procedures  to 
be  used  by  applicants  when  applying  for 
NDA  Act  Power,  which  include 
demonstration  that  certain  economic 
development  criteria  are  being  met. 
Lastly,  Western  has  set  forth  the 
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procedures  that  vdll  be  used  in 
allocating  NDA  Act  Power  to  eligible 
applicants,  including  a  priority  list 
developed  by  Western  for  allocating 
NDA  Act  Power.  In  general,  the 
proposed  Procedures  provide  that  the 
allocation  of  CVP  Power  as  of  November 
30.  1993,  at  a  mihtary  installation  that 
is  closed  or  approved  for  closure  under 
the  1990  Act  will  be  classified  as  NDA 
Act  Power  and  will  be  reserved  through 
November  30,  2003,  for  use  at  that 
mihtary  installation.  Until  the  NDA  Act 
Power  is  fully  utilized  at  that  military 
installation,  the  NDA  Act  Power  wall  be 
made  available  on  a  temporary  basis  as 
described  in  Section  G.l.  of  the  NDA 
Act  Procedures. 

NDA  Act  Power  will  be  available  to 
the  following  types  of  entities,  in  the 
following  priority: 

1.  First  for  a  military  load  at  a  Closed 
Military  Installation  that  received  CVP 
Power  as  of  November  30,  1993,  or  to 
qualified  preference  entities  promoting 
economic  development  at  such  closed 
military  installation. 

2.  Second,  on  a  recallable  basis  with 

3  years'  notice,  to  a  qualified  preference 
entity  promoting  economic 
development  at  a  Closed  Military 
Installation  that  did  not  have  CVP 
Power  as  of  November  30. 1993. 

3.  Third,  on  a  recallable  basis  with  6 
months'  notice,  to  a  military  branch 
which  had  CVP  Power  at  a  Closed 
Military  Installation  as  of  November  30, 
1993,  for  use  within  that  military-  branch 
at  a  military  installation  within  the  CVP 
marketing  area. 

4.  Fourth,  on  a  recallable  basis  with 

6  months'  notice,  to  any  mihtary  branch 
for  use  at  a  military  installation  within 
the  CVP  marketing  area,  or  to  a 
negatively  affected  customer. 
DATES:  The  comment  period  on  the 
proposed  procedures  will  begin  with  the 
publication  of  this  notice  in  the  Federal 
Register  and  will  end  August  10,  1994. 
To  be  assured  consideration,  all  written 
comments  should  be  received  by 
Western  by  the  end  of  the  comment 
period.  Western  will  hold  a  public 
information  forum  on  the  proposed 
NDA  Act  Procedures  at  9  a.m.  on  July 


27,  1994.  A  pubhc  comment  forum  on 
the  proposed  NDA  Act  Procedures  will 
follow  at  1  p.m.  on  July  27, 1994.  The 
forums  will  be  held  at  the  Holiday  Inn- 
Holidome,  5321  Date  Avenue, 
Sacramento,  California. 
ADDRESSES:  All  vmtten  comments 
regarding  the  proposed  procedures  to 
implement  the  requirements  of  the  NDA 
Act  should  be  directed  to  Mr.  James  C 
Feider,  Area  Manager,  Sacramento  Area 
Office,  Western  Area  Power 
Administration,  1825  Bell  Street,  Suite 
105,  Sacramento.  CA  95825-1097.  All 
documentation  developed  or  retained  by 
Western  for  the  purpose  of  developing 
these  procedures  will  be  available  for 
inspection  and  copying  at  the 
Sacramento  Area  Office  located  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Zola 
M.  Jackson,  Assistant  Area  Manager  for 
Power  Marketing,  Sacramento  Area 
Office,  Western  Area  Power 
Administration,  1825  Bell  Street,  Suite 
105.  Sacramento.  CA  9^825-1097.  (916) 
649-4421. 

After  all  public  comments  have  been 
thoroughly  considered.  Western  will 
prepare  and  publish  the  final  NDA  Act 
Procedures  in  the  Federal  Register. 

SUPPLEMENTARY  INFORMATION:  On 
October  5,  1992,  Western's  Sacramento 
Area  Office  published  notice  of  thp 
Final  1994  Power  Marketing  Plan. 
Central  Valley  Project,  Cahfornia  (57  FR 
45782).  governing  allocations  of  529.946 
MW  of  Power  from  the  CVP.  That  notice 
pro%ided  the  final  allocation  of  a  total 
of  119.223  MWofPower  to  certain 
Department  of  Defense  (EXDD)  military 
installations,  as  specified  in  Appendix 
A  herein.  Contracts  for  such  Power  were 
entered  into  for  a  term  ending  December 
31.  2004.  The  power  contracts  with  the 
DOD  agencies  allow  for  certain  shifts  of 
Power  among  military  installations  with 
approval  by  Western.  Effective 
November  30,  1993,  such  shifts  became 
subject  to  the  NDA  Act. 

As  of  the  date  of  publication  of  this 
Federal  Register,  the  following  military 
installations  are  scheduled  to  close 
pursuant  to  the  1990  Act: 


Military  installations 


Naval  Air  Station.  Moffett  Field.  CA 

Naval  Station,  Treasure  Islarxl.  CA  

Naval  Shipyard,  Mare  Island,  Vallejo,  CA 
Totals 


Long-term 
firm  power 


4.170 

3.020 

20.020 

27.210 


Type  III 
withdrawable 


2.270 
2.581 
2.148 
6.999 


Total 


6.440 

5.601 

22.168 
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Western  is  providing  notice  bv  this 
Federal  Register  that  34.209  M\V  of  the 
total  possible  119.223  MW  (as  shown  in 
Appendix  A)  will  be  allocated  pursuant 


-to  the  final  NDA  Act  Procedures  on  a 
first-come,  first-served  basis  beginning 
30  days  after  publication  of  the  final 
procedures.  As  any  of  the  remaining 


amount  of  85.014  MW  becomes 
available  for  allocation,  pursuant  to  the 
NDA  Act,  Western  will  provide  • 
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notification  of  the^vailabilitv  of  that 
Power. 

Proposed  Procedures  for  the  NDA  Act 
These  proposed  proced 


"C\P 


how  Western  plan^ 
1 19.223  NfVV  of 
delivery  (CROD) 
November  30. 199fi 
installations  closed 
closure  pursuant 
determining  who 
Allocations  of  Pov|er 
exercise  its  discretion 
law.    ^ 


p  rovic 


ti) 


A.  Acronyms  and  definitions 


As  used  herein. 
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ures  address 
to  allocate  up  to 
contract  rate  of 
ided  as  of 
to  military 
or  approved  for 
the  1990  Act.  When 
1  k'ill  receive 

Western  will 
as  provided  by 


he  following 


acronjTns  and  defi  litions  when  used  in 
initial  capitalizati<  n,  whether  singular 
or  plural,  shall  hai  e  the  following 
meanings: 

Allocation:  An  c  ffer  by  Western  to  sell 
to  an  applicant  a  s  >ecified  type  and 
quantity  of  NDA  fii  ct  Power  made 
available  by  Weste  rn  in  accordance  with 
the  final  NIDA  Act  Procedures. 

Allottee:  A  Prefe  rence  Entity  receiving 
an  Allocation  purs  uant  to  the  final  NDA 
Act  Procedures. 

Closed  Military'  nstallation:  A 
military  installatio  n  in  the  CVP 
Marketing  Area  waich  is  closed  or 
approved  for  closu  re  pursuant  to  the 
1990  Act. 

Contract  Rate  of  Delivery  (CROD):  The 
maximum  amount  of  Power  served  by 
Western  on  an  ann  ual  basis  under 
contract  between  a  contractor  and 
Western,  and  as  it  nay  be  reduced  or 
increased  in  accon  lance  with  applicable 
law  or  contractual  terms. 

Contract  2948A:  Contract  No.  14-06- 
200-2948A  betwee  n  the  Pacific  Gas  and 
Electric  Company  md  Western,  which 
provides  for  certai  i  sales,  exchanges, 
and  transmission  c  f  electric  Power. 

CVP:- The  Centra  .  Valley  Projoct,  a 
multipurpose  Fede  ral  water 
development  project  extending  from  the 
Cascade  Range  in  i  lorthern  California  to 
the  plains  along  th  3  Kern  River  south  of 
Bakersfield,  operal  ad  by  the  Bureau  of 
Reclamation. 

CVP  Marketing  i  irea:  The  area  which 
generally  encompa  sses  the  CVP  water 
basin  in  northern  i  nd  central  California 
extending  from  th«  Cascade  Range  in 
northern  Californiii  to  the  plains  along 
the  Kern  River  sou;h  of  Bakersfield. 

Final  Withdraw?  1  Procedures:  Those 
procedures  pubfisiied  in  the  Federal 
Register  on  March  5, 1986  (51  FR  7702), 
which  specify  the  nethods  to  be  used 
by  Western  for  the  adjustment  of  CROD 
under  varying  ciic  mistances. 

Long-Term  Cont  :act:  A  contract 
offered  to  a  Prefer*  nee  Entity  who  is 
promoting  an  econ  omic  development 
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proJ€<;t  at  either  a  Priority-One  Base  or 
a  Priority-Two  Base. 

Long-Term  Firm  NDA  Act  Power: 
Firm  Power  allocated  by  Western  and 
subject  to  the  terms  and  conditions 
specified  in  an  electric  service  contract 
and  the  final  NDA  Act  Procedures. 

Marketing  Plan:  The  Final  1994  Power 
Marketing  Plan,  Central  Valley  Project, 
CaHfomia  (57  FR  45782). 

NDA  Act  Power:  The  CVP  CROD,  in 
the  amounts  set  forth  in  Appendix  A, 
which  shall  be  determined  to  be  NDA 
Act  Power  by  Western  based  on  the 
following  two  conditions;  (1)  such  CVP 
CROD  was  under  contract  to  military 
installations  in  the  CVP  Marketing  Area 
as  of  November  30, 1993,  and  (2)  the 
military  installations  with  such  CVP 
CROD  are  closed  or  approved  for 
closure  pursuant  to  the  1990  Act. 

NDA  Act  Power  Entitlement:  An 
amount  of  NDA  Act  Power  equal  to  the 
amount  of  CVP  CROD  under  contract 
with  a  Priority-One  base  as  of  November 
30, 1993. 

NDA  Act  Procedures:  Those 
procedures  adopted  by  Western  to  fulfill 
the  requirements  of  the  NDA  Act. 

Negatively  Affected  Customer:  A 
Preference  Entity  with  a  contract  for 
CVP  Power  from  Western  as  of 
November  30,  1993,  which  is 
detrimentally  affected  as  a  result  of  a 
Closed  Military  Installation  which  is 
located  vdthin  the  service  area  of  such 
Preference  Entity. 

Pacific  Gas  and  Electric  Company 
(PG&E):  The  investor-owned  utility 
having  a  ser\ice  area  in  northern  and 
central  California  and  load  control 
responsibility  for  the  northern  and 
central  California  area. 

Power:  Capacity  and  associated 
energy. 

Preference  Entity:  An  entity  that 
meets  the  requirements  of  Reclamation 
Law,  which  provides  that  preference 
shall  be  given  to  municipalities  and 
other  public  corporations  or  agencies; 
and  also  to  cooperatives  and  other 
nonprofit  organizations  financed  in 
whole  or  in  part  by  loans  made  pursuant 
to  the  Rural  Electrification  Act  of  1936 
(Reclamation  Act  of  1939.  section  9(c), 
43  U.S.C.  485h(c)). 

Priority-One  Base:  A  Closed  Militar\- 
Installation  with  CVP  CROD  as  of 
November  30,  1993. 

Priority-Three  Base:  A  military 
installation,  not  scheduled  for  closure, 
which  meets  the  eligibility  criteria  set 
forth  in  the  Marketing  Plan. 

Priority-Two  Base:  A  Closed  Militar)- 
Installation  without  a  CVP  CROD. 

Short-Term  Contract:  A  contract 
offered  on  a  temporar\'  basis  to  a 
Preference  Entity  at  a  Priority-Three 


Base  or  to  a  Negatively  Affected 
Customer. 

Type  III  Withdrawable  NDA  Act 
Power:  Firm  Power  which  is 
withdrawable  to  protect  the  1,152-MW 
Load  Level  before  withdrawal  of  other 
types  of  noninterruptible  Power  and 
which  is  subject  to  additional  terms  and 
conditions  specified  in  an  electric 
service  contract. 

Unutilized  NDA  Act  Power:  NDA  Act 
Power  which  is  not  allocated  under  the 
final  NDA  Act  Procedures. 

Western:  Western  Area  Po%vor 
Administration,  United  States 
Department  of  Energy  (DOE),  a  Federal 
power  marketing  administration 
responsible  for  marketing  the  surplus 
generation  from  Federal  hydroelectric 
multipurpose  projects  pursuant  to 
Reclamation  Law  and  the  DOE 
Organization  Act  (91  Stat.  565.  42  U.S.C. 
§  7101  et  seq.). 

1,152-MVV  Load  Level:  The  maximum 
simultaneous  demand  that  Western 
provides,  and  that  PG&E  is  obligated  to 
support,  in  accordance  with  the  terms  of 
Contract  2948A. 

B.  Reclassification  ofC\'P  CROD  to 
NDA  Act  Power 

If  at  any  time  through  November  30, 
2003.  an  amount  of  CVP  CROD  set  forth 
in  Appendix  A  is  determined  to  be  NDA 
Act  Power  by  Western,  Western  will 
administratively  reclassify  that  amount 
of  CVP  CROD  to  NDA  Act  Power. 
Western  shall  recall  that  amount  of  CVT 
CROD  from  the  military  branch  with  a 
contractual  right  for  that  CVP  CROD. 
and  Western  shall  amend  the  associated 
contract  to  reflect  the  recall  of  that 
amount  of  reclassified  CROD.  At  that 
time.  Western  shall  offer  the  military 
branch  the  right  to  shift  any  remaining 
CVP  CROD  among  the  base's  with  CVT 
CROD  at  the  time  of  the  recall.  The  NDA 
Act  Power  will  be  offered  to  the  military 
branch  it  was  recalled  from,  under  a 
short-term  contract,  subject  to  Western 
allocating  all  or  part  of  siich  NDA  Act 
Power  first  to  a  qualified  applicant  with 
a  greater  right  to  such  NDA  Act  Power 
pursuant  to  the  final  NDA  Act 
Procedures. 

C.  Types  of  Service 

1 .  Long-Term  Firm  NDA  Act  Power 

Western  proposes  to  allocate  up  to  a 
total  of  106.000  MW  as  Long-Term  Firm 
NDA  Act  Power  (identified  in  Appendix 
A),  as  such  Power  becomes  available 
due  to  base  closures  pursuant  to  the 
1990  Act. 

2.  Type  III  Withdrawable  NDA  Act 
Power 

Western  proposes  to  allocate  up  to  a 
total  of  13.223  MW  as  Type  III 


Withdrawable  NDA  Act  Power 
(identified  in  Appendix  A),  as  such 
Power  becomes  available  due  to  base 
closures  pursuant  to  the  1990  Act. 

D.  Types  of  Contracts 

1.  Long-Term  Contracts 

Long-Term  Contracts  may  be  offered 
to  Preference  Entities  promoting  an 
economic  development  project  at  a 
Closed  Mihtary  Installation.  The 
termination  date  of  any  such  contract 
shall  be  no  later  than  December  31, 
2004,  and  such  contracts  shall  be 
subject  to  the  final  NDA  Act  Proceduj^s 
and  the  Final  Withdrawal  Procedures. 

2.  Short-Term  Contracts 

Short-Term  Contracts  may  be  offered 
to  Preference  Entities  at  a  Priority-Three 
Base  or  to  a  Negatively  Affected 
Customer.  Western  shall  have  the  right 
to  recall  all  or  any  part  of  the  NDA  Act 
Power  CROD  imder  such  Short-Term 
Contract  upon  giving  6  months'  written 
notice.  The  termination  date  of  the 
contract  shall  be  no  later  than  December 
31,  2004,  and  such  contract  shall  be 
subject  to  the  final  NDA  Act  Procedures 
and  the  Final  Withdrawal  Procedures. 

E.  General  Eligibility  Criteria 

General  eligibility  criteria  apply  to 
applicants  seeking  an  Allocation  of 
NDA  Act  Power  under  the  final  NDA 
Act  Procedures.  Criteria  1  through  6 
shall  apply  to  applicants  who  are 
promoting  an  economic  development 
project  at  a  Closed  Military  Installation. 
Criteria  4  through  7  shall  apply  to  all 
other  applicants  seeking  an  Allocation 
of  NDA  Act  Power. 

1.  Applicant  must  have  an  economic 
development  project  plan  that  fulfills 
the  following  criteria: 

(i)  Promotes  the  establishment  or 
expansioa  of  industrial,  commercial,  or 
governmental  facilities  at  the  Closed 
Military  Installation,  and 

(ii)  Helps  create  or  retain  jobs  in  the 
near  term  and  assists  in  the  creation  of 
additional  long-term  employment 
opportunities.  The  economic 
development  project  plan  must  include 
a  specific  plan  for  hiring  the 
unemployed  and  underemployed 
persons  from  the  area  near  the  Closed 
Military  Installation,  and 

(iii)  Has  been  approved  by  the 
appropriate  governing  body  of  the 
military  installation  in  which  it  is.  or 
will  be,  located  and  has  community 
support,  which  is  demonstrated  by 
appropriate  local  government  agency's 
written  approval  of  the  economic 
development  project  plan,  and 

(iv)  Is  supported  by  public  and/or 
private  sector  investment  and  can 
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Withdrawable  NDA  Act  Power 
(identified  in  Appendix  A),  as  such 
Power  becomes  available  due  to  base 
closures  pursuant  to  the  1990  Act. 

D.  Types  of  Contracts 

1.  Long-Term  Contracts 

Long-Term  Contracts  may  be  offered 
to  Preference  Entities  promoting  an 
economic  development  project  at  a 
Closed  Military  Installation.  The 
termination  date  of  any  such  contract 
shall  be  no  later  than  December  31, 
2004,  and  such  contracts  shall  be 
subject  to  the  final  NDA  Act  Procedures 
and  the  Final  Withdrawal  Procedures. 

2.  Short-Term  Contracts 

Short-Term  Contracts  may  be  offered 
to  Preference  Entities  at  a  Priority-Three 
Base  or  to  a  Negatively  Affected 
Customer.  Western  shall  have  the  right 
to  recall  all  or  any  part  of  the  NDA  Act 
Power  CROD  under  such  Short-Term 
Contract  upon  giving  6  months'  written 
notice.  The  termination  date  of  the 
contract  shall  be  no  later  than  December 
31,  2004,  and  such  contract  shall  be 
subject  to  the  final  NDA  Act  Procedures 
and  the  Final  Withdrawal  Procedures. 

E.  General  Eligibility  Criteria 

General  eligibility  criteria  apply  to 
applicants  seeking  an  Allocation  of 
NDA  Act  Power  under  the  final  NDA 
Act  Procedures.  Criteria  1  through  6 
shall  apply  to  applicants  who  are 
promoting  an  economic  development 
project  at  a  Closed  Military  Installation. 
Criteria  4  through  7  shall  apply  to  all 
other  appUcants  seeking  an  Allocation 
of  NDA  Act  Power. 

1.  Applicant  must  have  an  economic 
development  project  plan  that  fulfills 
the  following  criteria: 

(i)  Promotes  the  establishment  or 
expansior.  of  industrial,  commercial,  or 
governmental  facilities  at  the  Closed 
Military  Installation,  and 

(ii)  Helps  create  or  retain  jobs  in  the 
near  term  and  assists  in  the  creation  of 
additional  long-term  employment 
opportunities.  The  economic 
development  project  plan  must  include 
a  specific  plan  for  hiring  the 
unemployed  and  underemployed 
persons  from  the  area  near  the  Closed 
Military  Installation,  and 

(iii)  Has  been  approved  by  the 
appropriate  governing  body  of  the 
military  installation  in  which  it  is,  or 
will  be,  located  and  has  community 
support,  which  is  demonstrated  by 
appropriate  local  govenunent  agency's 
written  approval  of  the  economic 
development  project  plan,  and 

(iv)  Is  supported  by  public  and/or 
private  sector  investment  and  can 


present  evidence  of  adequate  funding, 
and 

(v)  Demonstrates  that  necessary 
permits,  land  acquisitions,  or  options  on 
land  and  right-of-way  have  been 
obtained;  demonstrates  either  that 
ownership  or  a  long-term  lease  of  the 
electrical  distribution  system  has  been 
obtained;  and  demonstrates  that  all 
other  legal  requirements  of  the 
application  process  have  been  satisfied. 

2.  The  economic  development  project 
must  occur  at  a  Closed  Military 
Installation. 

3.  Applicant  must  provide 
documentation  certifying  that  the  entity 
operating  the  econonuc  development 
project  is  eligible  to  exist  and  operate  at 
the  Closed  Mihtary  Installation  that  is 
the  site  of  the  economic  development 
project. 

4.  Apphcant  must  qualify  as  a 
Preference  Entity. 

5.  Applicant  must  be  located  within 
the  CVP  Marketing  Area. 

6.  An  applicant's  load  at  each  delivery 
point  shall  be  no  less  than  an  annual 
peak  of  500  kW. 

7.  Those  applicants  applying  for  NDA 
Act  Power  to  be  used  at  a  Priority-Three 
Base  must  exist  and  operate  and  be 
ready,  willing,  and  able  to  receive  and 
use,  or  receive  and  distribute  such  NDA 
Act  Power  beginning  on  the  date  of 
application.  Those  applicants  applying 
for  NDA  Act  Power  as  a  Negatively 
Affected  Customer  must  be  a  Preference 
Entity  with  a  contract  for  CVP  Power 
from  Western  as  of  November  30, 1993. 

F.  Applications  for  NDA  Act  Power 

Prospective  applicants  may  begin 
requesting  NDA  Act  Power  from 
Western  at  any  time  later  than  30  days 
after  publication  of  the  Federal  Register 
notice  detailing  the  final  NDA  Act 
Procedures,  except  that  requests  for 
applications  will  not  be  considered  after 
November  30,  2003.  Requests  shall  be 
considered  on  a  first-come,  first-served 
basis. 

1.  Letter  of  Interest 

(i)  To  be  considered  for  NDA  Act 
Power,  each  prospective  applicant  must 
first  submit  to  the  Area  Manager, 
Sacramento  Area  Office,  a  letter  of 
interest  in  receiving  NDA  Act  Power.  In 
the  letter  of  interest,  the  prospective 
applicant  must  indicate  whether  it  is 
either  a  Preference  Entity  requesting  an 
allocation  of  NDA  Act  Power  for  use  at 
a  Priority-One,  Priority-Two,  or  Priority- 
Three  Base,  or  a  Negatively  Affected 
Customer. 

(A)  For  Preference  Entities  requesting 
an  allocation  of  NDA  Act  Power  to  be 
used  at  a  Priority-One,  Priority-Two,  or 
Priority-Three  Base,  the  letter  of  interest 


must  also  indicate  the  Closed  Military 
Installation  where  the  NDA  Act  Power 
will  be  used,  and  the  estimated  date 
when  the  economic  development 
project  plan  will  be  completed. 

(B)  Negatively  Affected  Customers 
must  also  identify  in  the  letter  of 
interest,  the  Closed  Military  Installation 
that  is  located  within  its  service  area 
and  the  direct  effects  of  the  closing  of 
that  military  installation  on  the 
Negatively  Affected  Customer. 

(ii)  If  the  letter  of  interest  does  not 
meet  the  criteria  set  forth  in  F.l.(i)  (A) 
and  (B)  above.  Western  will  notify  the 
requestor  within  60  days  of  receiving 
the  request. 

(iii)  If  the  letter  of  interest  meets  the 
criteria  set  forth  in  F.l.(i)  (A)  and  (B) 
above.  Western  will  determine  whether 
NDA  Act  Power  can  be  made  available 
to  meet  the  request. 

(A)  If  NDA  Act  Power  is  available. 
Western  shall  mail  an  appHcanf  profile 
data  (APD)  form  to  the  prospective 
applicant  within  60  days  of  receiving 
the  request.  A  completed  application 
package  which  contains  all  of  the 
information  listed  on  the  APD  will  be 
required.  This  ensures  that  Western  will 
have  a  uniform  basis  upon  which  to 
evaluate  the  applications. 

(B)  If  NDA  Act  Power  is  not  available. 
Western  will  send  a  letter  to  the 
prospective  appUcant  within  60  days  of 
receiving  the  letter  of  interest.  This 
letter  will  state  that  there  is  no  NDA  Act 
Power  currently  available  to  meet  the 
request.  Western  will  place  the 
prospective  applicant's  name  on  a  li.st  of 
interested  parties.  At  any  time  that  ND.\ 
Act  Power  becomes  available,  Western 
will  send  a  notice  of  availability  to  all 
interested  parties  from  which  Western 
has  received  a  letter  of  interest  and  mail 
an  APD  form  to  the  prospective 
applicant. 

2.  Applicant  Profile  Data  (APD): 

The  content  and  format  of  the  Al'D  is 
outlined  below.  The  information  shouKl 
be  submitted  in  the  sequence  listed.  The 
applicant  must  provide  all  requested 
information  or  the  most  reasonable 
estimates  that  are  available.  The 
applicant  should  note  any  requested 
information  that  is  not  applicable  or  nwt 
available.  The  APD  must  be  typed  and 
two  copies  submitted  by  certified  mail 
to  the  address  provided  by  Western's 
Sacramento  Area  Office.  The  burden  of 
ensuring  consistency  of  the  content  of 
both  copies  rests  with  the  applicant. 
Western  is  not  responsible  for  errors  in 
data  or  missing  pages. 

All  items  of  information  in  the  APD 
should  be  answered  as  if  prepared  by 
the  organization  seeking  the  Allocation. 
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The  application  pa  ckage  shall  consist  of 
the  following: 
(i)  Applicant. 

(A)  Applicant's 

(B)  Person(s)  re] 
Please  provide  the 
and  telephone  nuniber 
person(s). 

(C)  Type  of  orga^izat 
municipality,  rura 
irrigation  district 
Federal  agency. 

(D)  Parent  organization. 

(E)  Names  of 

(F)  Applicable 
organization  was 

(ii)  The  propose( 
development  proje  ::t 
name  of  the  mili 
which  the  econom 


I  lame  and  address, 
sp  -esenting  applicant: 
ipame,  address,  title, 
of  such 

ion:  For  example, 
electric  cooperative, 
I  >tate  agency,  or 


me  nbers. 
la  w  imder  which 
established, 
economic 
plan,  including  the 
installation  on 
c  development 


itaiy 


maximlum  demand 
energy  use 
for  each  month 
years, 
oposed  date  that  the 
1  tient  project  begins 


p-( 


project  IS  proposec 

(iii)  Documental 
entity  operating  thi » 
development  proje  :t 
and  operate  at  the 
Installation. 

(iv)  Service  Reqi^estod 

The  amount  of  e 
requested. 

(v)  Loads: 

Projected 
(kilowatts  (kVV))  arid 
{kilowatthours  (k\A  h)) 
for  a  period  of  5  calendar 
beginning  on  the 
economic  develop 
operating. 

(vi)  Transmissioi  i 

(A)  Points  of  del 
preferred  point(s) 
Western's  system 
system,  the  requirejd 
and  the  capacity  df  sired 
of  dehvery. 

(B)  Transmissior 
Describe  the  transqiission 
necessary  to  delive 
requested  points  o 

(vii)  Other  Inforifiat 

The  applicant  is 
any  other  informal 
receiving  an  Alloc^t 

(viii)  Signature 

The  signature  anU 
appropriate  officia 
to  the  validity  of  tt  e 
submitted  and  whc 
submit  the  application 


on  certifying  that  the 
economic 
is  eligible  to  exist 
Hosed  Military 


ectrical  service 


3.  Western's  Consideration  of 
Applications 

(i)  When  the  application 
received  by  Wester  a 
verify  that  the  gent  ral 
set  forth  in  Section 
and  that  all  items  r  ;i 
have  been  provide( 

(A)  Western  vdll 
additional  informa 
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verj':  Provide  the 
delivery  on 
a  third-party's 
voltage  of  service, 
at  each  point 


arrangements: 

arrangements 
•  Power  to  the 
delivery. 

ion: 
welcome  to  provide 
on  pertinent  to 
ion. 


title  of  an 
who  is  able  to  attest 

information 
is  authorized  to 
is  required. 


package  is 
Western  will 
eligibility  criteria 
E.  have  been  met, 
quested  in  the  APD 


request  in  writing 
ion  from  any 


appHcant  whose  application  package  is 
determined  to  be  deficient.  The 
applicant  shall  have  60  days  from  the 
postmark  date  on  Western's  request  to 
provide  the  information. 

(B)  If  Western  determines  that  the 
applicant  does  not  meet  the  general 
eligibility  criteria.  Western  will  send 
(within  60  days  of  Western's  receipt  of 
the  application  package)  a  letter 
explaining  why  the  applicant  did  not 
qualify. 

(C)  If  the  applicant  has  met  the 
general  eligibility  criteria,  Western  will 
determine  the  amount  of  Power  to  be 
allocated  pursuant  to  the  general 
allocation  and  contract  principles  set 
forth  in  Section  G.  Western  will  send  a 
draft  contract  to  the  applicant  for  review 
which  identifies  the  terms  and 
conditions  of  the  offer  and  the  amounts 
and  types  of  available  Power. 

(ii)  All  NDA  Act  Power  shall  be 
allocated  according  to  the  procedures 
set  forth  in  the  general  allocation  and 
contract  principles. 

(iii)  If  Western  determines  that  ■ 
reallocations  are  necessary  to  fulfill  the 
applicant's  request.  Western  will  initiate 
the  reallocation  procedures  set  forth  in 
the  general  allocation  and  contract 
principles. 

(iv)  In  the  event  that  two  or  more 
applicants  are  requesting  NDA  Act 
Power  and  Western  does  not  have 
enough  NDA  Act  Power  available  to 
meet  those  requests.  Western  shall  use 
its  discretion  to  determine  the  amounts 
of  NDA  Act  Power  to  be  allocated. 
Western  shall  use  information  contained 
in  the  application  package,  including,  if 
applicable,  the  economic  development 
project  plan  to  make  its  decision. 

(v)  Western  reserves  the  right  to 
determine  the  amount  of  NDA  Act 
Power  to  allocate  to  an  applicant,  as 
justified  by  the  applicant  in  its 
application  package,  including,  if 
applicable,  the  economic  development 
project  plan.  As  loads  increase  at  a 
Priority-One  Base,  the  Allottee  may 
request  and  Western  may  allocate  any 
amount  of  NDA  Act  Power  up  to  the 
Priority-One  Base's  NDA  Act  Power 
Entitlement  to  meet  such  increase  in 
loads.  If  necessary.  Western  may  recall 
NDA  Act  Power  under  the  general 
allocation  and  contract  principles  to 
allocate  to  the  Priority-One  Base. 

G.  General  Allocation  and  Contract 
Principles 

The  general  allocation  criteria  and 
contract  principles  established  in  the 
Marketing  Plan  shall  apply  to 
Allocations  of  NDA  Act  Power.  To  meet 
the  specific  requirements  of  the  NDA 
Act,  Western  shall  also  apply  the 
following  allocation  criteria  to  all 


applicants  seeking  an  Allocation  of 
NDA  Act  Power.  All  Allocations  of  NDA 
Act  Power  shall  be  at  the  sole  discretion 
of  Western  and  shall  be  determined  on 
a  case-by-case  basis. 

Allocations  of  NDA  Act  Power  will  be 
made  in  amounts  solely  determined  by 
Western,  subject  to  the  final  ND.\  Act 
Procedures. 

1.  Allocation  Rights: 

Western  will  allocate  NDA  Act  Power 
to  quahfied  applicants  based  on  the 
following  hierarchy: 

(i)  First,  for  a  military  load  at  a 
Priority-One  Base,  or  to  qualified 
Preference  Entities  promoting  economic 
development  at  a  Priority-One  Base. 

Such  first  right  to  NDA  Act  Power 
will  be  limited  to  the  NDA  Act  Power 
Entitlement  designated  for  a  Priority- 
One  Base. 

(ii)  Second,  to  a  Preference  Entity  at 
a  Priority-One  Base  for  amounts  in 
excess  of  the  NDA  Act  Power 
Entitlement  for  such  base,  to  serve  a 
military  load  or  to  promote  an  economic 
development  project;  or  to  a  Preference 
Entity  promoting  an  economic 
development  project  at  a  Priority-Two 
Base. 

NDA  Act  Power  allocated  under  this 
paragraph  will  be  subject  to  recall  upon 
a  3-year  written  notice  in  order  to  fulfill 
an  Allocation  to  a  Priority-One  Base 
which  has  not  fully  utilized  its  NDA  Act 
Power  Entitlement  under  G.l.(i)  above. 

(iii)  Third,  to  a  military  branch  which 
had  a  CVP  CROD  at  a  Closed  Military 
Installation  as  of  November  30.  1993,  for 
use  at  a  Priority-Three  Base  within  that 
military  branch  within  the  CVP 
Marketing  Area. 

NDA  Act  Power  allocated  under  this 
paragraph  will  be  subject  to  recall  upon 
a  6-month  written  notice  in  order  to 
serve  a  Priority-One  or  Priority-Two 
Base. 

(iv)  Fourth,  to  any  military  branch  for 
use  at  a  Priority-Three  Base  within  the 
CVP  Marketing  Area,  or  to  a  Negatively 
Affected  Customer. 

NDA  Act  Power  allocated  under  this 
subparagraph  will  be  subject  to  recall 
upon  a  6-month  written  notice  to  serve 
a  Priority-One  or  Priority-Two  Base,  or 
a  Priority-Three  Base  pursuant  to 
G.l.(iii)  above. 

2.  Allocation  of  NDA  Act  Power 

Western  will  use  the  following 
procedures  to  allocate  NDA  Act  Power 
to  a  qualified  applicant: 

(i)  Western  will  determine  whether 
sufficient  Unutilized  NDA  Act  Power  is 
available  to  fulfill  the  appficant's 
request. 

(ii)  If  sufficient  Unutilized  NDA  Act 
Power  is  available  to  fulfill  the 


applicant's  request.  Western  shall 
allocate  the  amount  needed. 

(iii)  If  sufficient  Unutihzed  NDA  Act 
Power  is  not  available  to  fulfill  the 
applicant's  request,  Western  shall 


D-^E 


D-»-E 


D  is  defined  as  Long-Term  Firm  NDA 

Act  Power  available  at  the  time  of 

the  Allocation. 
E  is  defined  as  Type  III  Withdrawable 

NDA  Act  Power  available  at  the 

time  of  the  Allocation. 
If  using  the  above  procedure  would 
result  in  an  Allocation  of  Long-Term 
Firm  NDA  Act  Power  which  is  less  than 
500  kW,  Western  will  modify  the 
procediu-e  to  ensure  that  the  Allottee 
receives  a  minimum  of  500  kW  of  Long- 
Term  Firm  NDA  Act  Power. 

(v)  Allocations  will  be  made  only  to 
those  applicants  who  qualify  pursuant 
to  the  final  NDA  Act  Procedures.  The 
NDA  Act  Power  must  be  used  at  a 
Closed  Military  Installation  or  a 
Priority-Three  Base,  or  the  NDA  Act 
Power  must  be  used  by  a  Negatively 
Affected  Customer. 

(vi)  The  Allottee  has  the  right  to 
purchase  NDA  Act  Power  only  when  a 
new  electric  service  contract  between 
Western  and  the  Allottee  has  been 


A  is  defined  as  each  Allottee's 

contribution  to  the  sum  of  the  NDA 
Act  Power  CROD  for  all  Allottees  in 
the  priority  group. 

B  is  the  sum  of  all  Allottees'  NDA  Act 
Power  CROD  in  the  priority  group. 

C  is  the  requested  amount  to  be  recalled 
from  the  priority  group. 

4.  Withdrawal  Procedures 

When  Western  is  required  to  initiate 
withdrawals  of  Type  III  Withdrawable 
NDA  Act  Power  pursuant  to  the  Final 
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applicant's  request.  Western  shall 
allocate  the  amount  needed. 

(iii)  If  sufficient  Unutilized  NDA  Act 
Power  is  not  available  to  fulfill  the 
applicant's  request,  Western  shall 


allocate  all  Unutilized  NDA  Act  Power 
and  recall  and  reallocate  NDA  Act 
Power  CROD  to  fulfill  the  request  by 
following  the  reallocation  procedures 
stated  in  G.3.  below. 


(iv)  To  ensure  the  most  equitable 
distribution  of  long-term  firm  NDA  Act 
and  Type  III  Withdrawable  NDA  Act 
Power,  Western  proposes  that  each 
Allocation  of  NDA  Act  Power  shall  be 
determined  as  follows: 


P     _  Percentage  of  given  Allocation  comprised  of 
D  +  E     Long  -  Term  Firm  NDA  Act  Power 


D  +  E 


Percentage  of  given  Allocation  comprised  of 
Type  III  Withdrawable  NDA  Act  Power 


D  is  defined  as  Long-Term  Firm  NDA 

Act  Power  available  at  the  time  of 

the  Allocation. 
E  is  defined  as  Type  III  Withdrawable 

NDA  Act  Power  available  at  the 

time  of  the  Allocation. 
If  using  the  above  procedure  would 
result  in  an  Allocation  of  Long-Term 
Firm  NDA  Act  Power  which  is  less  than 
500  kW,  Western  will  modify  the 
procediu-e  to  ensure  that  the  Allottee 
receives  a  minimum  of  500  kW  of  Long- 
Term  Firm  NDA  Act  Power. 

(v)  Allocations  vdll  be  made  only  to 
those  applicants  who  qualify  pursuant 
to  the  final  NDA  Act  Procedures.  The 
NDA  Act  Power  must  be  used  at  a 
Closed  Military  Installation  or  a 
Priority-Three  Base,  or  the  NDA  Act 
Power  must  be  used  by  a  Negatively 
Affected  Customer. 

(vi)  The  Allottee  has  the  right  to 
purchase  NDA  Act  Power  only  when  a 
new  electric  service  contract  between 
Western  and  the  Allottee  has  been 


executed  and  when  all  conditions 
precedent  in  that  contract  have  been 
satisfied. 

(vii)  To  consummate  any  Allocation 
of  NDA  Act  Power,  an  electric  service 
contract  shall  be  executed  within  6 
months  of  a  contract  offer  by  Western, 
unless  otherwise  agreed  in  writing  by 
Western. 

(viii)  Western  reserves  the  right  to 
recall  any  amount  of  NDA  Act  Power 
CROD  from  an  Allottee  if  the  NDA  Act 
Power  CROD  allocated  is  in  excess  of 
the  loads  being  served  by  the  Allottee. 

(ix)  Subject  to  the  final  NDA  Act 
Procedures,  Western's  Administrator 
has  the  sole  discretion  to  reallocate  any 
NDA  Act  Power  CPvOD  that  becomes 
available  for  marketing  if  an  Allottee  has 
failed  to  accept  a  contract  within  the 
period  allowed,  or  if  a  contract  has 
terminated,  subject  to  the  final  NDA  Act 
Procedures. 


3.  Reallocation  Procedures 

When  Western  must  recall  NDA  Act 
Power  CROD  in  order  to  meet  a  request 
for  NDA  Act  Power,  Western  will  use 
the  following  procedures  and  hierarchy: 

(i)  Allottees  receiving  Power  pursuant 
to  section  G.l.(iv)  above.  This  Power  is 
subject  to  recall  by  Western  upon  a  6- 
month  written  notice. 

(ii)  Allottees  receiving  Power 
pursuant  to  section  G.l.(iii)  above.  This 
Power  is  subject  to  recall  by  Western 
upon  a  6-month  v^ritten  notice. 

(iii)  Allottees  receiving  Power 
pursuant  to  section  G.l.(ii)  above.  This 
Power  is  subject  to  recall  by  Western 
upon  a  3-year  uxitten  notice. 

(iv)  If  Western  determines  that  a 
partial  recall  of  NDA  Act  Power  from 
any  of  the  priority  groups  identified 
above  is  necessary  to  fulfill  the  request. 
Western  shall  apply  the  following 
formula  to  determine  the  amount  of 
NDA  Act  Power  to  be  recalled  from  each 
Allottee. 


-XC 


B 


A  is  defined  as  each  Allottee's 

contribution  to  the  sum  of  the  NDA 
Act  Power  CROD  for  all  Allottees  in 
the  priority  group. 

B  is  the  sum  of  all  Allottees'  NDA  Act 
Power  CROD  in  the  priority  group. 

C  is  the  requested  amount  to  be  recalled 
from  the  priority  group. 

4.  Withdrawal  Procedures 

When  Western  is  required  to  initiate 
withdrawals  of  Type  UI  Withdrawable 
NDA  Act  Power  pursuant  to  the  Final 


Withdrawal  Procedures,  Western  shall 
determine  the  amount  to  be  v.-ithdrawTi 
from  each  Allottee  by  using  the  Final 
Withdrawal  Procedures.  Western  will 
then  total  the  amounts  to  be  withdrawn 
from  each  Allottee  and  will  use  the 
following  hierarchy  to  initiate 
withdrawals  of  the  Type  III 
Withdrawable  NDA  Act  Power: 

(i)  Allottees  receiving  Power  pursuant 
to  section  G.l.(iv). 

(ii)  Allottees  receiving  Power 
pursuant  to  section  G.l.(iii). 


(iii)  Allottees  receiving  Power 
pursuant  to  section  G.l.(ii). 

(iv)  Allottees  receiving  Power 
pursuant  to  section  G.l.(i). 

(v)  If  Western  determines  that  a 
partial  withdrawal  of  Type  III 
Withdrawable  NDA  Act  Power  from  any 
of  the  above-mentioned  groups  is 
necessary,  Western  shall  apply  the 
.  following  formula  to  determine  the 
amount  of  Type  III  Withdrawable  ND.\ 
Act  Power  to  be  withdrawn. 


Axe 
B 
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contribution  to 


III  Withdrawab  e  NDA  Act  Power 
forall  the  Allol  tees  within  the 


group. 
B  is  the  sum  of  all 

Withdrawable 

within  the  groi^p 
C  is  the  requested 

Withdrawable 

withdrawn 


i  lUottees' Type  IK 
>JDA  Ac1  Power 


a  nount  of  Type  III 
4DA  Act  Power,  to  be 

the  group. 


frpn 

5.  Contract  Terms  fi  ir  the  Purpose  of 
NDA  Act  Power 

Cotlracts. 


ii  to  I 


pro  ;ed 


'  contract  offer 


(i)  Long-Term 
Western  propose; 
Contracts  entered 
NT)A  Act  Procedure 
electric  service  for 
December  31,  2004. 
the  reallocation 
the  final  NDA  Act 
effective  date  of  the 
shall  be  determincc 
tim«  of  the 
the  requirements  of 
Western  shall  have 
or  any  part  of  the  * 
CKOD. 

(ii)  Short -Terra  G 
Western  propose; 
Contracts  entered 
NDA  Act  Proced 
electric  service 
period  ending  by 
subject  to  the 
set  forth  in  the  fina 
Procedures.  The  eff 
Short  Term  Contrai 


that  Long-Term 

under  the  final 
shall  provide  for 
period  ending  by 
and  be  subject  to 
ures  set  forth  in 
Ilrocedures.  The 
Long-Term  Contract 
by  Western  at  the 
To  abide  by 
the  NDA  Act. 
he  right  to  recall  all 
N  DA  Act  Pov\Tr 


u  to 


lures 
during 


[The  mHitary 


D;pot. 
D  jpot 


Parks  Reserve  Forces 
Defense  Distribution 
Defense  Distritxjtion 
Naval  Weapons  Station  i 
Naval  Radio  Station.  0  ixon 
Naval  Air  Station,  Lem  jore 
Naval  Air  Station.  r;1off#tt 
Na»al  Security  Group 
Naval  Communication 
Naval  Station,  Treasur  i 
Naval  Shipyard.  Mare 
Beale  AFB,  Maiysville, 
McCtelian  AFB,  Sacrarpento 
Onizuka  AFB.  Menio 
Travis  AFB.  Fairfield 
Travis  Wtierry.  Fairfiel( 


Totals 


Proced  u  re 


Regulatory 
Rfgulatory-  Flexibili. 

Pursuant  to  the 
Ai:t  of  1980.  5  U.S. 


the  sum  of  the  Type 


nlracts: 

that  Short-Term 
under  the  final 
shall  provide  for 
a  temporar>' 
December  31.  2004. 
reallocation  procedures 
NDA  Act 
ictive  datt;  of  the 
shall  be 


determined  by  Western  at  the  time  of 
the  contract  offer.  To  abide  by  the 
requirements  of  the  NDA  Act,  Western 
shall  have  the  right  to  recall  all  or  any 
part  of  the  NDA  Act  Power  CROD. 

(iii)  For  any  appUcaot  requesting  NDA 
Act  Power  to  be  used  for  an  economic 
development  project,  the  point  of 
delivery  for  the  NDA  Act  Power  must  be 
at  the  Closed  Military  Installation  where 
the  NDA  Act  Power  will  be  used,  unless 
otherwise  agreed  to  by  Western. 

(iv)  The  minimum  Long-Term  Firm 
NDA  Act  Power  CROD  shall  be  500  kW. 

(v)  Transmission  Service: 

All  transmission  arrangements 
beyond  Western's  CVP  system  are  the 
full  responsibility  of  the  Allottee. 
Western  will  assist  the  Allottee  in 
obtaining  third-party  transmission 
arrangements  with  PG&E  for  delivery  of 
Power  allocated  under  the  final  NDA 
Act  Procedures.  Nonetheless,  each 
Allottee  is  ultimately  responsible  for 
obtaining  its  own  delivery 
arrangements.  Western  reserves  the  right 
to  terminate  a  contract  if  the  Allottee  is 
unable  to  arrange  for  the  transmission 
necessary  to  receive  the  CROD  within  6 
months  of  the  execution  of  the  contract. 

(vi)  For  those  Allottees  that  receive 
NDA  Act  Power  to  be  used  at  a  Clostsd 
Military'  Installation,  the  following 
provisions  must  be  complied  with: 

(A)  Western  reserves  the  right  to 
terminate  a  contract  if  the  Allottee 
cannot  demonstrate  that  it  is  using  the 
NDA  Act  Power  for  an  economic 
development  project  within  1  year  of 


the  execution  of  the  contract,  unless 
otherwise  agreed. 

(B)  The  Allottee  must  provide  a  report 
to  Western  each  January  15,  which 
describes  the  benefits  of  the  NDA  Act 
Power  Ca^OD  being  passed  on  to  the 
organization  operating  the  economic 
development  project.  This  report  must 
be  provided  to  Western  in  such  a  way 
that  Western  can  separately  identify  tiie 
composite  energ}'  and  capacity  costs 
stated  in  mills  per  kWh  of  NDA  Act 
Power  and  iion-NDA  Act  Power.  The 
report  must  also  show  that  the  economic 
development  project  is  still  in 
operation. 

(C)  Western,  at  its  sole  discretion, 
shall  have  the  right  to  either  withdraw 
NDA  Act  Power  or  terminate  its  contract 
with  the  Allottee  upon  30  days'  written 
notice  if  the  Allottee  does  not  comply 
with  G.5.(vi)(B)  above  for  each  year  Of 
the  contract. 

(vii)  Standard  Provisions: 

The  contracts  entered  into  as  a  resu't 
of  the  final  NDA  Act  Procedures  will 
incorporate  Western's  standard 
provisions  for  power  sales^ontracts, 
resale  of  electric  energy,  and 
conservation  and  renewable  energy  in 
addition  to  the  General  Power  Contract 
Provisions.  Western  is  in  the  process  of 
developing  procedures  to  require  that 
all  long-term  firm  customers  develop  an 
integrated  resource  plan  consistent  with 
the  Energy  Policy  Act  of  1992.  It  is 
anticipated  that  these  procedures  will 
iK^effective  in  late  1994. 


Appendix  A 

mstallatiohs  receiving  CVP  Power  and  their  respective  CVP  CRODs  as  of  November  30,  1993.  are  listed  betow] 


Military  installations 


Training  Area.  Dublin.  CA  .., 

San  Joaquin.  CA  (Sharpe  Facility)  _., 
San  Joaquin.  CA  (Tracy  Facility)  .._.. 

,  Concord.  CA  ,..^ j... 

CA ;, T  , 

CA 

Field.  CA : 

ctivify,  Skaggs  Island.  CA  

Station,  Stockton,  CA  

Island.  CA 

sland,  Vallejo,  CA 

CA 


Pa 


•  CA 

rk,  CA  ... 


CA 


.CA 


Lof^term 
firm  power 


0.500 

4.000 

3.800 

2.170 

1.040 

16.000 

4.170 

0.650 

3.630 

3.020 

20.020 

20.507 

15.094 


1T.299 
0.100 


106.00 


Type  III 
withdrawat)le 


0.098 


2.270 


2.581 
2.148 
1.068 
1.906 
0.500 
1.352 
1.300 


Total 


13.223 


0.500 

4.000 

3.800 

2.258 

1.040 

16.000 

6.440 

0.650 

3.630 

■  5.601 

22.168 

21.575 

17.000 

0.500 

12.651 

1.400 


119.223 


Requirements 

y  Analysis 

R(  gulatory  Fle.xibilit y 
tOl  et  soq. .  each 


agency,  when  required  to  publish  a 
proposed  rule,  is  further  required  to 
prepare  and  make  available  for  public 
comment  an  initial  regulator)'  flexibility 


analysis  to  describe  the  impact  of  the 
rule  on  small  entities.  Western  has 
determined  that  (1)  this  rulemaking 
relates  to  services  offered  by  Western 


Federal  Register  / 


and,  therefore,  is  not  a  rule  within  the 
purview  of  the  Act,  and  (2)  the  impacts 
of  an  Allocation  from  Western  would 
not  cause  an  adverse  economic  impact 
to  such  entities.  The  requirements  of 
this  Act  can  be  waived  if  the  head  of  the 
agency  certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  By  his 
execution  of  this  Federal  Register 
notice.  Western's  Administrator  certifies 
that  no  significant  economic  impact  on 
a  substantial  number  of  small  entities 
will  occur.  .^ 

Environmental  Compliance 

The  National  Environmental  Policy 
Act  of  1969,  42  U.S.C.  §4321  etseq.. 
and  implementing  regulations  issued  by 
the  Council  on  Environmental  (Quality. 
40  CFR  §  1500  et  $eq.,  and  the 
Department  of  Energy,  10  CFR  §  1021, 
require  that  the  environmental  effects  of 
agency  decisions  be  studied  and 
considered  by  decision  makers.  Studies 
were  made  to  determine  whether  there 
were  significant  impacts  to  the 
environment  as  a  result  of  the  original 
allocation  of  this  Power  to  the  military 
installations.  These  studies  and  analysis 
are  published  in  the  Revised 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  were 
prepared  by  Western  for  its  Sacramento 
Area  Office  1994  Power  Marketing  Plan. 
Western  is  examining  the  applicability 
of  the  1994  Revised  Environmental 
Assessment  to  these  Power  allocations. 

Paperwork  Reduction  Act  Of  J 980 

The  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501  et  seq,  requires 
that  certain  information  collection 
requirements  be  approved  by  the  Office 
of  Management  and  Budget  (OM^J 
before  information  is  requested  of  "the 
public.  0MB  has  issued  a  final  rule  on 
the  Paperwork  Burdens  on  the  Public. 
48  FR  13666,  March  31, 1983. 

Determination  Undez  Executive  Order 
12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  E.xecutive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  OMB  is  required. 

Issued  at  Washington,  DC,  June  16, 1994. 
William  H.  Clagett. 
Administrator. 

IFR  Doc.  94-15980  Filed  7-5-94;  8:45  am] 
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and,  therefore,  is  not  a  rule  within  the 
purview  of  the  Act,  and  (2)  the  impacts 
of  an  Allocation  from  Western  would 
not  cause  an  adverse  economic  impact 
to  such  entities.  The  requirements  of 
this  Act  can  be  waived  if  the  head  of  the 
agency  certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  By  his 
execution  of  this  Federal  Register 
notice.  Western's  Administrator  certifies 
that  no  significant  economic  impact  on 
a  substantial  number  of  small  entities 
will  occur. 

Environmental  Compliance 

The  National  Environmental  Policy 
Act  of  1969,  42  U.S.C.  §4321  etseq.. 
and  implementing  regulations  issued  by 
the  Council  on  Environmental  Quality. 
40  CFR  §  1500  et  $eq.,  and  the 
Department  of  Energy.  10  CFR  §  1021. 
require  that  the  environmental  effects  of 
agency  decisions  be  studied  and 
considered  by  decision  makers.  Studies 
were  made  to  determine  whether  there 
were  significant  impacts  to  the 
environment  as  a  result  of  the  original 
allocation  of  this  Power  to  the  military 
installations.  These  studies  and  analysis 
are  published  in  the  Revised 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  were 
prepared  by  Western  for  its  Sacramento 
Area  Office  1994  Power  Marketing  Plan. 
Western  is  examining  the  applicability 
of  the  1994  Revised  Environmental 
Assessment  to  these  Power  allocations. 

'Paperwork  Reduction  Act  Of  1980 

The  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501  et  seg.  requires 
that  certain  information  collection 
requirements  be  approved  by  the  Office 
of  Management  and  Budget  (OMBJ 
before  information  is  requested  of  "the 
pubhc.  0MB  has  issued  a  final  rule  on 
the  Paperwork  Burdens  on  the  Public. 
48  FR  13666,  March  31.  1983. 

Determination  Undec  Executive  Order 
12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866.  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  E.xecutive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  OMB  is  required. 

Issued  at  Washington,  DC,  June  16,  1994. 
William  H.  Clagett, 
Administrator. 

IFR  Doc.  94-15980  Filed  7-5-94;  8:45  am] 
BILUNQ  CODE  64S0-01-P 


Federal  Register  /  Vol.  59,  No.  128  /  Wednesday,  July  6,  1994  /  Notices  34611 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S008-1I 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGEN€Y:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  hi  compHance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  e^  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  comments  must  be  submitted  on 
or  before  August  5.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information,  or  to  obtain  a 
copy  of  this  ICR.  contact  Sandy  Farmer 
at  202-260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  for  Secondary  Brass  and 
Bronze  Production  Plants  (Subpart  M). 
(EPA  ICR  #  1604.04;  OMB#  2060-0110) 
This  is  a  renewal  of  a  currently 
approved  collection. 

Abstract:  Owners  or  operators  of  brass 
and  bronze  production  facilities  must 
notify  EPA  of  construction, 
reconstruction,  modification,  startup, 
shutdown,  and  malfunction  of 
reverberatory  and  electric  furnaces  of 
1,000  kg  or  greater  production  capacity, 
and  blast  furnaces  of  250  kg/hr  or 
greater  production  capacity.  Owners  or 
operators  must  record  all  data  and 
calculations  and  results  of  initial 
performance  tests  and  submit  that  data 
to  EPA.  Owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility,  or  any 
period  in  which  the  monitoring  system 
is  inoperative.  Recurring  compliance 
reports  are  not  required  under  this 
standard.  EPA  uses  the  data  to 
determine  the  ability  of  each  plant  to 
comply  with  the  emission  standards. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  1.5  hours 
per  source  for  recordkeeping  annually. 

Respondents:  Owners  and  operators 
of  secondary  brass  and  bronze 
production  plants. 


Estimated  No.  of  Respondents:  5. 

Estimated  No.  of  Responses  Per 
Respondent:  None. 

Estimated  Total  Annual  Burden  on 
Respondents:  8  hours. 

Frequency  of  Collection:  Not 
apphcable. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW.. 

Washington,  DC  20460. 
and 
Mr.  Chris  Wolz,  Office  of  Management 

and  Budget.  Office  of  Information  and 

Regulatory  Affairs.  725  17th  Street, 

NW.,  Washington,  DC  20503. 

Dated:  June  24. 1994. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
[FR  Doc.  94-16335  Filed  7-5-94:  8:-15  am) 
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[FRL-5008-21 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  or  to  obtain  a 
copv  of  this  ICR  contract  Sandy  Farmer 
at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION:  . 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Spill  Prevention,  Control,  and 
Countermeasures  (SPCC)  Plans  (EPA 
No.  0328.04;OMB  No.  2050-0021). 

Abstract:  This  ICR  is  an  extension  of 
an  existing  collection  for  Spill 
Prevention.  Control,  and 
Countermeasures  (SPCC)  planning 
requirements  in  support  of  the  Clean 
Water  Act  at  paragraph  (1)  Section  31 1 
(j).  and  described  at  40  CFR  112.  The 
information  will  be  used  by  the  EPA  to 
ensure  that  oil  spill  prevention  planning 
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occurs,  thereby  ensu  ring  compliance 
with  the  requirements  of  40  CFR  112. 

Under  this  ICR.  o\  rners  or  operators  of 
a.Tected  facilities  mi  st:  (1)  Prepare  the 
SPCC  plan  (40  CFR    12.3  and  1 12.7).  (2) 
maintain  the  plan  ar  d  appropriate 
records  (40  CFR  112  3  and  112.7(e))  if 
they  begin  operatior  s  or  significantly 
modify  their  faciliti«  s  during  the 
approval  period.  (3)  submit  the  plan  in 
the  event  of  certain  ( Uscharges  of  oil  (40 
CFR  112.4).  (4)  revise  the  plan  following 
modification  of  the  I  acility  (40  CFR 
1 12.5(a)).  and  (5)  coi  iduct  a  triermial 
review  of  die  SPCC  ]  >lan  (40  CFR 
112(b)). 

The  SPCC  plan  sh  )uld  describe:  (1) 
possible  equipment  ailures  that  could 
lead  to  a  discharge  c  f  oil  from  the 
facility  (40  CFR  112  7(b));  (2)  the  use  of 
n?quired  preventive  measures  such  as 
appropriate  containj  nent  and/or 
diversion  structures  or  equipment  (40 
CFR  112.7(c)).  or  if  (  ontainment  is  not 
available,  an  oil  spil  I  conlingency  plan 
dnd  a  written  comm  tment  of 
manpower,  equipnif  nt  and  materials 
requirt?d  to  expediti  )usly  control  and 
remove  any  harmfu  quantity  of  oil 
discharged  (40  CFR  112.7(d)J:  and  (3)  .i 
discussion  of  the  m<  ire  detailed 
planning  requireme  its  (40  CFR 
n2.7(c)).  '• 

In  addition  to  the:  e  general 
requirements.  onsh(  re  facilities  must 
maintain  records  of  maintenance  and 
usage  of  bypass  vah  esand  comparison 
records  on  past  insp  cctions  of 
aboveground  storagi  i  tanks.  Offshore 
facilities  must  main  ain  written 
procedures  for  insp<  cting  and  testing 
pollution  preventioi  i  equipment,  keep 
records  of  well  shut  in  valves,  prepare 
written  instructions  for  contractors  and 
subcontractors,  and  maintain  records  of 
inspection  of  submi  rine  pipelines., 

Currently  there  ai  s  450.360  facilities 
subject  to  this  regul  ition.  with  an 
estimated  increase  i  i  the  regulated 
universe  of  4.549  fa  :ilities  per  year  over 
the  next  three  years  Facility  records 
related  to  compliani  :e  must  be 
maintained  for  thre(  years. 

Burden  Statemen  ;  Public  reporting 
burden  for  new  faci  ities  subject  to  this 
collection  of  inform  ation  is  estimated  to 
range  between  39.6  and  100.6  hours  per 
response,  with  an  a  rerage  of  40.5  hours 
including  time  for  r  niewing  the  Oil 
Pollution  Pre\'entio  i  regulations, 
searching  existing  c  ata  sources, 
gathering  and  main  aining  data,  and 
preparing  and  revie  ^ring  the  SPCC  plar.. 
The  annual  recordk  ^ping  burden  for 
existing  faciUties  is  estimated  to  range 
L-om  5.0  to  13.9  hoi  js  per  respondent, 
with  an  average  rec  )rdkeeping  burden 
of  5.5  hours  includi  ng  time  for 
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maintaining,  reviewing  and  updating 
the  SPCC  plan. 

Respondents:  Owners  or  operators  of 
subject  facilities  as  defiped  at  40  CFR 
112. 

Estimated  Number  of  Respondents: 
4,549  new  facilities  will  be  required  to 
prepare  a  plan;  an  annual  average  of 
454.878  existing  facilities  over  die  next 
three  years  will  be  required  to  maintain 
records  and  submit  amendments  as 
needed. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  2.662,506  hours. 

Frequency  of  Collection:  On  occasion 
(as  described  at  40  CFR  112.4). 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (21346).  401  M  Strwt.  SW.. 
Washington.  DC  20460. 

and 

Jonathan  Gledhill,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs. 

725  17th  St..  NW..  Washington.  DC 

20503. 

Ddted:  lune  27.  19«.)4. 
Paul  Lapsley, 

DinTtor.Regulatnry  Management  Divhsum 
IFR  Dot.  94-16336  Filed  7-5-<J4;  8:45  am! 
eH.L.'NG  CODE  6S«0-S0-M 
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Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  bt!low  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  5,  1994. 
EFFECTIVE  DATE:  For  further  information 
or  to  obtain  a  copy  of  this  ICR  contact 
Sandy  Farmer  at  EPA.  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

OfTice  of  Water 

Title:  Needs  Survey  of  Publicly- 
Owned  Wastewater  Treatment  Works 


(POTWs)  in  the  United  States  (EPA  ICR 
No.  0318.06;  OMB  Control  No.  2040- 
0050). 

Abstract:  This  is  an  extension  of  an 
existing  information  collection 
sponsored  by  the  Office  of  Water  in 
support  of  the  requirements  set  forth  by 
Sections  205(a)  and  516(b)  of  the  Clean 
Water  Act  (CWA).  The  CWA  requires 
EPA  to  conduct  a  "needs  survey"  ever)- 
two  years  as  a  joint  effort  of  the 
respondents  (States,  territories,  and  the 
District  of  Columbia),  and  EPA's  Office 
of  Water  and  Regional  Offices  to  gather 
construction  cost  estimates  and 
technical  data  on  all  existing  and 
proposed  POTWs.  The  survey  results 
enable  EPA.  States  and  Congress  to 
accurately  assess  construction 
requirements  and  develop  allotment 
formulas  for  wastewater  treatment 
resource  allocations. 

Respondents  will  provide  information 
that  includes:  1)  updated  technical  and 
construction  cost  information  on 
municipal  wastewater  treatment 
facilities.  2)  planning  documentation 
relevant  to  construction  or  project  costs 
of  POTWs  (capital  improvement  plans, 
diagnostics  results  of  needs  for 
construction,  etc.),  3)  justification  of 
certain  specified  categories  of  need 
based  on  construction  costs  curves,  and 
4)  population  anomalies  relevant  to 
POTWs.  Respondents  will  also  be  asked 
to  provide  information  related  to 
combined  sewer  overflows  (CSOs).  non- 
point  source  and  stormwater  discharges. 
The  majority  of  respondents  will  enter 
the  information  using  EPA's  on-line 
computerized  system. 

EPA  will  manage  the  conduct  of  the 
sur\'ey.  perform  quality  control  and 
assurance  on  the  needs  survey  database, 
and  prepare  the  final  report  to  Congress 
using  the  information  provided  by  the 
respondents. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  248  hours  per 
response  including  time  for  reviewing 
instructions..gathering  and  compiling 
the  data  needed,  and  completing  and 
reviewing  the  survey  information. 

Respondents:  State,  territorial  and 
District  of  Columbia  government 
agencies  responsible  for  oversight  of 
POTWs. 

Estimated  Number  of  Respondents: 
56. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Frequency  of  Collection:  One  time. 

Estimated  Total  Annual  Burden  on 
Respondents:  13,888  hours 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  cf  information,  including 
suggestions  for  reducing  the  burden  to: 


Sandy  Fanner,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136).  401  M  St..  SW.. 
Washington.  DC  20460. 
and 

Matt  Mitchell,  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St.,  NW.. 
Washington,  DC  20503. 

Dated:  June  28.  1994. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division.  . 
[PR  Doc.  94-16337  Filed  7-5-94;  8:45  am) 
BtLLmO  CCOe  6660-S0-M 

[OPP-00385;  FRL-4898-2] 

Publication  of  Addenda  for  Data 
Reporting;  Requirements  for  Pesticide 
Assessment  Guidelines  (N,  E,  and  K) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability;  request 
for  comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
regarding  the  proposed  addenda  which 
includes  a  draft  Data  Reporting 
Guidelines  (DRG)  for  those 
environmental  chemistry  methods 
associated  with  Subdivision  N.  E,  and 
K.  This  draft  DRG  is  not  intended  to 
introduce  any  new  data  requirements  or 
revisions  into  the  existing  guidelines.  Its 
purpose  is  to  further  clarify  technical 
aspects  of  the  existing  Pesticide 
Assessment  Guidelines  and  to  provide  a 
format  for  organizing  and  submitting 
soil  and  water  methods  and  their 
.supporting  data  in  order  to  facilitate 
their  review.  EPA  recognizes  there  are 
sections  of  the  draft  DRG  that  do  not 
apply  to  specific  soil  and  water 
methods; therefore,  registrants  should 
exercise  scientific  judgement  in 
deciding  which  sections  apply  to  their  - 
methods. 

DATES:  Three  copies  of  written 
comments  must  be  received  by  Donald 
A.  Marlow  identified  below  on  or  before 
August  22,  1994. 

ADDRESSES:  The  draft  Data  Reporting 
Guideline  for  the  Pesticide  Assessment 
Guidelines  (N,  E,  and  K)  can  be  obtained 
from  the  pesticide  public  docket  at  the 
following  address:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  En\'ironmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
telephone:  Rm.  1132,  Crystal  Mall #2, 
1921  Jefferson  Davis  Highway, 
Arhngton,  VA  22202  (703)  305-5805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  A.  Marlow,  Chief.  Anahtical 
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Sandy  Fanner,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2136).  401  M  St.,  SW., . 
Washington.  DC  20460. 
and 

Matt  Mitchell.  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St.,  NW., 
Washington,  DC  20503. 

Dated.  June  28.  1994. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  94-16337  Filed  7-5-94;  8:45  am) 
BILUNG  COOe  6560-60-M 

[OPP-00385;  FRL-4898-2J 

Publication  of  Addenda  for  Data 
Reporting;  Requirements  for  Pesticide 
Assessment  Guidelines  (N,  E,  and  K) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability;  request 
for  comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
regarding  the  proposed  addenda  which 
includes  a  draft  Data  Reporting 
Guidelines  (DRG)  for  those 
environmental  chemistry  methods 
associated  with  Subdivision  N,  E,  and 
K.  This  draft  DRG  is  not  intended  to 
introduce  any  new  data  requirements  or 
revisions  into  the  existing  guidelines.  Its 
purpose  is  to  further  clarify  technical 
aspects  of  the  existing  Pesticide 
Assessment  Guidelines  and  to  provide  a 
format  for  organizing  and  submitting 
soil  and  water  methods  and  their 
supporting  data  in  order  to  facilitate 
their  review.  EPA  recognizes  there  are 
sections  of  the  draft  DRG  that  do  not 
apply  to  specific  soil  and  water 
methods; iherefore,  registrants  should 
e.xercise  scientific  judgement  in 
deciding  which  sections  apply  to  their  ■ 
methods. 

DATES:  Three  copies  of  written 
comments  must  be  received  by  Donald 
A.  Marlovv  identified  below  on  or  before 
August  22,  1994. 

ADDRESSES:  The  draft  Data  Reporting 
Guideline  for  the  Pesticide  Assessment 
Guidelines  (N,  E,  and  K)  can  be  obtained 
from  the  pesticide  public  docket  at  the 
following  address:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Enx'ironmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
telephone:  Rm.  1132,  Crystal  Mall*2, 
1921  Jefferson  Davis  Highway, 
Arhngton,  VA  22202  (703)  305-5805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  A.  Marlow,  Chief.  Anahtical 


Chemistry  Branch  (7503W).  Biological 
and  Economic  Analysis  Division,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Crystal  Station 
1,  Rm.  CS  44J1.  2800  Crystal  Drive. 
Arlington,  VA  22203.  (703)  308-8198 
(Voice  Mail). 

SUPPLEMENTARY  INFORMATION:  The  draft 
DRG  provides  the  registrant  with  a 
detailed  format  for  submitting  soil  and 
water  methods  to  the  Agency.  Each 
method  should  be  complete  and  meet 
the  technical  requirements  identified  in 
the  DRG.  Those  methods  should  be  sent 
to  the  Agency  to  support  specific 
exposure,  environmental  fate,  and 
ecological  effects  studies  during  the 
normal  registration  and  reregistration 
cycle.  Each  study  for  which 
environmental  chemistry  methods  are 
needed  has  been  clearly  identified 
below.  Soil  and  water  methods  should 
be  clearly  written  and  capable  of  being 
repeated  by  chemists  in  Federal  and 
state  laboratories. 

The  draft  DRG  is  not  intended  to 
introduce  any  requirements.  Its  purpose 
is  to  further  clarify  technical  aspects  of 
the  existing  Pesticide  Assessment 
Guidelines  and  to  provide  a  format  for 
crganizing  and  submitting  soil  and 
water  methods  used  to  generate  study 
data  and  to  facilitate  their  review.  The 
studies  involved  are: 

SUBOtVlSiON  N  -    Environmental  Fate 

Series  164-1  -     Terrestrial  Field 
Dissipation  Studies  '  , 

Series  164-2  -     Aquatic  Field  Dissipation 
Studies 

Series  164-3  -'  Forest  Field  Dissfpation 
.Studies 

Series  164-5  -     Long  Term  Soil  Dissipation 
Studius  ' 

Series  165-3  •     Accumulation  Studies  in 
Irrigation  Crops 

Series  166-1  -     Ground'.\aIer  Study 

SUBDIVISION  E  -    Hazard  Evaluation 

Series  71-5  -    Simulated  and  Actual  Field 
Testing  for  Mammals  and  Birds 

Series  72-7  -     Simulated  and  Actual  Field 
Testing  and  .Aquatic Organisms 

SUBDIVISION  K  -    Reentr>-  Protection 

Series  li32-l  -    Soil  Dislodgeable  Residue 
Dissipation  Studies 

These  addenda  supercede  the 
paragraphs  in  the  respective  guidelines 
and  the  other  addenda  issued  by  the 
Pesticide  Program  regarding  soil  and 
water  methods  sent  to  the  Agency  for 
the  studies  identified  above. 

While  these  addenda  to  the 
Guidelines  are  not  mandatory,  data 
submitters  are  strongly  encouraged  to 
follow  the  format  to  assure  that  reports 


'In  practice  these  studies  are  considered  to  be 
equivalent  beoause  they  evaluate  the  persistent 
natur  of  pesticide  residues  in  soil. 


will  be  consistent,  thereby  increasing 
the  efficiency  of  pesticide  registration, 
reregistration,  and  other  regulatory 
activities. 

This  is  the  ninth  addendum  to 
Subdivision  N-Environmental  Fate 
(Chemistry)  published  by  the  Agency. 
This  new  addenda  with  the  draft  DRG 
has  been  sent  to  the  U.S.  Department  of  • 
Agriculture,  the  Food  and  Drug 
Administration,  and  other  organizations 
within  EPA  for  comment.  With  this 
notice  EPA  plans  to  make  the  DRG 
available  to  the  pubUc  for  comment  iri 
the  Federal  Register. 

The  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  requires 
the  registration  of  all  pesticides  that  are 
manufactiu^d  for  use  in  the  United 
States.  In  order  to  obtain  a  registration 
from  EPA,  manufacturers  must 
demonstrate  that  their  pesticides  do  not 
cause  any  unreasonable  adverse  effects 
to  human  health  and  the  environment. 
It  is  now  considered  appropriate  to 
provide  available  soil  and  water  residue 
methods  to  EPA  because  of  the 
increased  public  concern  regarding  the 
contamination  of  the  environment  with 
pesticides.  EPA  will  vahdate  some  of 
those  methods  and  may  assemble  them 
into  a  new  manual  in  order  to  make 
them  available  to  address  potential 
environmental  problems.  This  DRG 
provides  more  detailed  technical 
guidance  regarding  those  analytical 
methods  and  amends  Pesticide 
Assessment  Guideline  N,  E,  and  K 
referred  to  earlier. 

These  methods  may  be  validated  in  an 
EPA  laboraton,'  to  determine  if  they 
identify  and  quantify  the  pesticide 
parent  compound,  toxicologically 
significant  metabolites,  and  degradates. 
at  the  level  indicated.  The  results  from 
the  soil  and  water  method  validation 
program  may  be  used  to  support 
reglilatory  decisions  regarding  the 
reliability  and  validity  of  the  chemistry 
data  sent  to  the  Agency  with  exposure, 
environmental  fate,  and  ecological 
effects  studies. 

List  of  Subjects 

Environmental  protection. 
Dated:  June  27.  1994. 

Allen  L.  lennlngs. 

Director,  Biological  and  Economic  Analysis 
Division.  Office  of  Pesticide  Programs. 

IFR  Doc.  94-16193  Filed  7-5-94;  8:45  amj 
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[OPP-250094;  FRL-4^73-2] 

Exemption  of  Cert^n  Substances  from 
Requirements  of  ttus  Federal 
Insecticide,  Fungicide,  and 
Rodenticide  Act 


AGENCY: 
Agency  (EPA). 
action:  Notice  to 

Agriculture. 


Environme  ntal  Protection 
thp  Secretary  of 


thd 


summary:  Notice  is 
Administrator  of 
Protection  Agency 
to  the  Secretary  of 
proposed  rule  unde: 
Insecticide, 
Act  (FIFRA).  The 
exempt  certain 
requirements  of 
notification  to  the 
Agriculture  is  requi 
section  25(a)(2) 
FOR  FURTHER 
mail;  Richard  F. 
Division  (7505C) 
Programs,  Envi 
Agency.  401  M  St. 
DC  20460.  Office  1 
number:  Km.  713, 
Davis  Hw'y..  Arlin 
5446, 


»iven  that  the 
Environmental 
(^A)  has  forwarded 
griculture  a 
the  Federal 
FungiciHe,  and  Rodenticide 
pi  oposal  would 
»s  from  the 
FimA.  This 
Spcretarv  of 
ed  bv  FIFR.A 


INFORMATION  CONTACT:  By 
Mcjuntfort,  Registration 
ice  of  Pesticide 
ironn  ental  Protection 
>\V.,  Washington, 
Of  ation  and  telephone 
#2,  1921  Jefferson 
n,  VA,(703)-305- 


Cvli 


gt3 
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INFORMATION:  Section 
vides  that  the 
provide  the 
ure  vrith  a  copy  of 
least  60  days 
oposal  for 
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Dated:  June  27,  199' 

Daniel  M.  Barolo, 

Director.  Office  ofPesAcide  Programs. 
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Notice  of  Intent  to  Qancel  the 
Registrations  of  Nucto  Dry  Granular 
Algaecide,  Nucio  Dry  Algaecide  90, 
Winterizing  Algaecide,  and  Algicil  Plus 

AGENCY:  Environmehtal  Protection 
Agency  (EPA). 
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ACTION:  Notice  of  Intent  to  Cancel 
(NOIC). 

SUMMARY:  Pursuant  to  section  6(b)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  this  Notice 
announces  EPA's  intent  to  cancel  the 
following  pesticide  registrations  for 
simazine  products  used  in  swimming 
pools,  hot  tubs,  and  whirlpool  baths: 
Nuclo  Dry  Granular  Algaecide  (EPA 
Reg.  No  7124-32)  and  Nuclo  Ihy 
Algaecide  90  (EPA  Reg.  No.  7124-93). 
produced  by  Alden  Leeds,  Inc.;  and 
Winterizing  Algaecide  (EPA  Reg.  No. 
3432-33)  and  Algicil  Plus  (EPA  Reg.  No. 
3432-54),  produced  by  N.  Jonas 
Company.  EPA  is  taking  this  action 
because  it  believes  that  the  use  of  the 
products,  in  accordance  with 
widespread  and  commonly  recognized 
practice,  generally  causes  unreasonable 
adverse  effects  on  the  environment. 
Specifically,  EPA  is  concerned  with 
potential  cancer  and  non-cancer  effects 
resulting  from  exposure  to  simazine  in 
swimming  pools.  EPA  believes  that  the 
risks  from  this  particular  simazine  use, 
exceed  the  benefits  derived  from  this 
use.  Effective  the  date  of  final 
cancellation,  EPA  will  not  allow  further 
sale,  distribution,  or  use  of  existing 
stocks  of  these  products,  as  described  in 
this  Notice.  Holders  of  existing  stocks 
are  subject  to  FIFRA  section  6(g) 
reporting  requirements. 
DATES:  Requests  for  a  hearing  by  a 
registrant  must  be  received  by  the  Office 
of  the  Hearing  Clerk  at  the  address  given 
below  on  or  before  August  5, 1994,  or 
on  or  before  30  days  from  receipt  of  this 
Notice  by  the  registrant,  whichever 
occurs  later.  Requests  for  a  hearing  by 
other  adversely  affected  parties  must  be 
received  by  the  Office  of  the  Hearing 
Clerk  on  or  before  August  5,  1994. 

ADDRESSES:  Requests  for  a  hearing  must 
be  submitted  to:  Hearing  Clerk  (1900). 
U.S.  EPA.  401  M  St.,  SW.,  Washington, 
DC  20460.  Additional  information 
supporting  this  action  is  available  for 
public  inspection  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays  in:  Information  Services 
Branch,  Program  Management  and 
Support  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  236,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jeff  Morris,  Special  Review  and 
Reregistration  Division  (7508W),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  3rd  Floor, 
Crystal  Station  #1 ,  2800  Crystal  Drive, 


Arlington,  VA.  Telephone:  703-308- 

8029. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  Notice  announces  EPA's  intent 
to  cancel  the  following  pesticide 
registrations  for  simazine  products  used 
in  swimming  pools,  hot  tubs,  and 
whirlpool  baths:  Nuclo  Dry  Granular 
Algaecide  (EPA  Reg.  No.  7124-32). 
Nuclo  Dry  Algaecide  90  (EPA  Reg.  No. 
7124-93),  Winterizing  Algaecide  (EPA 
Reg.  No.  3432-33),  and  Algicil  Plus 
(EPA  Reg.  No.  3432-54).  For  the  reasons 
set  forth  below,  the  Administrator  has 
made  the  determination  that  these 
products,  when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  generally  cause  unreasonable 
adverse  effects  on  the  environment. 

A.  Organization  of  this  Notice 

This  Notice  is  divided  into  13  units. 
This  unit  provides  introductory 
information  and  describes  the  legal 
authority  for  this  action.  Unit  II  gives 
the  background  information  on  how 
EPA  arrived  at  its  decision  to  cancel 
these  products.  Unit  III  summarizes 
EPA's  toxicology  concerns.  Unit  IV 
outlines  the  exposure  assessment.  Unit 
V  discusses  EPA's  risk  concerns.  Unit  VI 
examines  the  benefits  of  these  products 
and  the  impact  of  this  proposed 
cancellation  action.  Unit  VII  provides 
the  risk/benefit  analysis.  Unit  VIII 
describes  the  role  of  the  Scientific 
Advisory  Panel  and  the  Secretarj'  of 
Agriculture.  Unit  IX  discusses 
disposition  of  existing  product  stocks. 
Unit  X  provides  the  required 
notification  for  possession  of  canceled 
products.  Unit  XI  outlines  the 
procedures  for  implementing  the  actions 
required  by  this  ivlotice,  as  well  as  the 
procedures  for  requesting  a  hearing. 
Unit  XII  lists  the  references  to  the 
supporting  documentation.  Unit  XIII 
gives  information  on  the  public  docket. 

B.  Legal  Authority 

Before  a  pesticide  product  niiiy  be 
lawfully  sold  or  distributed  in  either 
intrastate  or  interstate  commerce,  the 
product  must  be  registered  by  EPA 
pursuant  to  FIFR.\  section  3(a)  (7  U.S.C. 
136a(a)).  A  registration  is  a  license 
allowing  a  pesticide  product  to  be  sold 
and  distributed  for  specified  uses  in 
accordance  with  use  instructions, 
precautions,  and  other  terms  and 
conditions  of  the  registration. 

In  order  to  obtain  a  registration  for  a 
pesticide  under  FIFRA,  an  applicant 
must  demonstrate  that  the  pesticide 
satisfies  the  statutory  standard  for 
registration,  section  3(c)(5)  of  FIFRA  (7 
U.S.C.  136a(c)(5)).  That  standard 


requires,  among  other  things,  that  the 
pesticide  performs  its  intended  function 
without  causing  "unreasonable  adverse 
effects  on  the  environment. "  The  term 
"imreasonable  adverse  effects  on  the 
environment"  is  defined  under  FIFRA 
section  2(bb)  as  "any  unreasonable  risk 
to  man  or  the  environment,  taking  into 
account  the  economic,  social,  and 
environmental  costs  and  benefits  of  the 
use  of  any  pesticide"  (7  U.S.C.  136(bb)). 
This  standard  requires  a  finding  that  the 
benefits  of  the  use  of  the  pesticide 
exceed  the  risks  of  use,  when  the 
pesticide  is  used  in  compliance  with  the 
terms  and  conditions  of  registration  or 
in  accordance  with  commonly 
recognized  practices.  The  bunden  of 
demonstrating  that  a  pesticide  product 
satisfies  the  statutory  criteria  for 
registration  is  at  all  times  on  the 
proponents  of  registration,  and 
continues  as  long  as  the  registration  is 
in  effect  [Industrial  Union  Dept.  v. 
American  Petroleum  Institute,  448  U.S. 
607,  653  n.61  (1980);  Environmental 
Defense  Fund  V.  EPA,  510  F.  2d  1292, 
1297  (D.C.  Cir.  1975)). 

Under  FIFIL\  section  6(b),  EPA  may 
issue  a  notice  of  intent  to  cancel  the 
registration  of  a  pesticide  product 
whenever  it  appears  to  the 
Administrator  that  the  product,  when 
used  in  accordance  with  widespread 
and  generally  recognized  practice, 
generally  causes  unreasonable  effects  (7 
U.S.C.  136d(b)). 

Registrants  and  other  adversely 
affected  persons  may  request  a  hearing 
on  the  cancellation  of  a  specified 
registration  and  use.  If  they  do  so  in  a 
legally  effective  manner,  the  registration 
and  use  will  be  continued  pending  a 
decision  at  the  conclusion  of  an 
administrative  hearing. 

n.  Background 

'      In  lGa9,  EPA  classified  simazine  as  a 
possible  human  carcinogen  (Ref.  1). 
Simazine  is  used  primarily  as  an 
agricultural  herbicide;  swimming  pool 
use  accounts  for  less  than  2  percent  of 
total  simazine  usage.  In  August  1993, 
EPA  conducted  a  risk  assessment  for  the 
swimming  pool  use  (Ref.  2).  The  risk 
assessment  revealed  high  potential 
cancer  and  non-cancer  health  risks  to 
children  arnl  adults  exposed  to  water 
treated  with  simazine  algaecides. 

Because  of  its  risk  concerns,  EPA 
requested  that  the  13  registrants  of  the 
simazine  swimming  pool  algaecides 
cease  product  formulation  and 
voluntarily  cancel  their  product 
registrations  (Refs.  3  and  4).  In  response 
to  EPA's  request,  nine  of  the  registranfs- 
-A  &  V,  Great  Lakes  Biochemical, 
Applied  Biochemists,  Aqua  Clear 
Industries,  Western  Purity  Biochemical, 
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requires,  among  other  things,  that  the 
pesticide  performs  its  intended  function 
without  causing  "unreasonable  adverse 
effects  on  the  environment."  The  term 
"unreasonable  adverse  effects  on  the 
environment"  is  defined  under  FIFRA 
section  2(bb)  as  "any  unreasonable  risk 
to  man  or  the  environment,  taking  into 
account  the  economic,  social,  and 
environmental  costs  and  benefits  of  the 
use  of  any  pesticide"  (7  U.S.C.  136(bb)). 
This  standard  requires  a  finding  that  the 
benefits  of  the  use  of  the  pesticide 
exceed  the  risks  of  use,  when  the 
pesticide  is  used  in  compliance  with  the 
terms  and  conditions  of  registration  or 
in  accord^ce  with  commonly 
recognized  practices.  The  burden  of 
demonstrating  that  a  pesticide  product 
satisfies  the  statutory  criteria  for 
registration  is  at  all  times  on  the 
proponents  of  registration,  and 
continues  as  long  as  the  registration  is 
in  effect  [Industrial  Union  Dept.  v. 
American  Petroleum  Institute,  448  U.S. 
607.  653  n.61  (1980);  Environmental 
Defense  Fund  V.  EPA,  510  F.  2d  1292, 
1297  (D.C.  Cir.  1975)). 

Under  FIFIL\  section  6(b).  EPA  may 
issue  a  notice  of  intent  to  cancel  the 
registration  of  a  pesticide  product 
whenever  it  appears  to  the 
Administrator  that  the  product,  when 
used  in  accordance  with  widespread 
and  generally  recognized  practice, 
generally  causes  unreasonable  effects  (7 
U.S.C.  136d(b)). 

Registrants  and  other  adversely 
affected  persons  may  request  a  hearing 
on  the  cancellation  of  a  specified 
registration  and  use.  If  they  do  so  in  a 
legally  effective  manner,  the  registration 
and  use  will  be  continued  pending  a 
decision  at  the  conclusion  of  an 
administrative  hearing. 

II.  Background 

In  lGa9,  EPA  classified  simazine  as  a 
possible  human  carcinogen  (Ref.  1). 
Simazine  is  used  primarily  as  an 
agricultural  herbicide;  swimming  pool 
use  accounts  for  less  than  2  percent  of 
total  simazine  usage.  In  August  1993. 
EPA  conducted  a  risk  assessment  for  the 
swimming  pool  use  (Ref.  2).  The  risk 
assessment  revealed  high  potential 
cancer  and  non-cancer  health  risks  to 
children  arid  adults  exposed  toAvater 
treated  with  simazine  algaecides. 

Because  of  its  risk  concerns.  EPA 
requested  that  the  13  registrants  of  the 
simazine  swimming  pool  algaecides 
cease  product  formulation  and 
voluntarily  cancel  their  product 
registrations  (Refs.  3  and  4).  In  response 
to  EPA's  request,  nine  of  the  registrants- 
-A  &  V,  Great  Lakes  Biochemical, 
Applied  Biochemists.  Aqua  Clear 
Industries,  Western  Purity  Biochemical, 


Poolmaster.  Leslie's  Pool  Supphes.  York 
Chemical,  and  Quantum  Biochemical- 
requested  a  FIFR.^  section  6(f)  voluntary 
product  cancellation.  Also,  pursuant  to 
FIFRA  section  4(i)(5){D),  EPA  canceled 
two  registrations  held  by  EZ-Clor 
Systems  and  one  held  by  N.  Jonas 
Company,  for  failure  to  pay  the  armual 
registration  maintenance  fees  for  these 
registrations.  The  cancellation  order  for 
the  registrations  held  by  these  1 1 
registrants  was  published  on  April  15. 
1994  (59  FR 18120).  A  separate  order, 
cancelling  the  registration  of  Aladdin 
Winter  Care  (EPA  Reg.  No.  11329-17) 
for  failure  to  pay  the  annual  registration 
maintenance  fee  for  that  product 
registration,  was  signed  on  May  16. 
1994.  The  order  was  published  in  the 
Federal  Register  and  became  effective 
on  May  25,  1994  (59  FR  27016). 

Alden  Leeds  and  N.  Jonas  Co.  still 
hold  the  following  registrations  for  the 
following  simazine  products:  Nuclo  Dry 
Granular  Algaecide  (EPA  Reg.  No.  7124- 
32),  Nuclo  Dry  Algaecide  90  (EPA  Reg. 
No.  7124-93).  Winterizing.  Algaecide 
(EPA  Reg.  No.  3432-33).  and  Algicil 
Plus  (EPA  Reg.  No.  3432-54). 

The  three  registrants  of  technical 
simazine-Ciba-Geigy.  Drexel  Chemical, 
and  Oxon-Italia-are  not  supporting  the 
swimming  pool  simazine  use.  That  is, 
these  manufacturers  of  the  simazine 
active  ingredient  do  not  have  their 
simazine  products  registered  for 
swimming  pool-related  uses.  None  of 
Drexel  Chemical's  products  were 
registered  for  aquatic  use,  and  Ciba- 
Geigy  and  Oxon-Italia  had  ceased 
supporting  all  aquatic  uses  before  EPA 
conducted  its  risk  assessment.  The 
aquatic-use  cancellation  for  Ciba-Geigv, 
the  supplier  of  technical  simazine  for 
the  swimming  pool  products,  was  " 
published  in  the  Federal  Register  on 
July  1,  1992  (57  FR  2930'J)  and  became 
effective  on  October  9.  1992.  The  notice 
of  Oxon-Italia 's  request  for  aquatic  use 
cancellations  was  published  in  the 
Federal  Register  on  February  9,  1994 
(59  FR  6021).  and  became  effective  90 
days  from  that  publication  date.  At 
EPA's  request,  Ciba-Geigy  and  Oxon- 
Italia  have  amended  their  product  labels 
to  explicitly  prohibit  reformulation  of 
their  products  into  swimming  pool 
products;  Drexel  has  amended  its 
technical  simazine  label  to  prohibit 
formulation  into  aquatic-use  products. 
Because  manufacturers  of  simazine 
swimming  pool  products  must 
formulate  their  products  from  technical 
simazine,  the  effect  of  these  actions  is 
that  there  is  no  legal  source  of  simazine 
active  ingredient  from  which  the 
swimming  pool  product  manufacturers 
may  formulate  any  simazine  products. 


in.  Summary  of  Toxicological  Concerns 

Based  on  toxicological  studies  in 
laboratory  animals,  EPA  has  determined 
that  simazine  may  pose  cancer  and  non- 
cancer  risks  to  individuals  exposed  to 
this  pesticide.  The  resuhs  of  these 
studies,  as  well  as  the  EPA  classification 
of  the  carcinogenic  potential  of 
simazine.  are  described  below. 

A.  Carcinogenicity 

EPA  reviewed  the  simazine 
toxicological  data  base,  including  rat 
and  mouse  chronic  feeding/ 
carcinogenicity  studies,  in  its  evaluation 
of  the  carcinogenic  potential  of 
simazine. 

1.  Rat  study.  In  a  2-year  chronic 
feeding  carcinogenicity  study,  simazine 
technical  was  administered  in  the  diet 
of  340  male  and  340  female  Sprague- 
Dawley  (SD)  rats  (MRID  No.  40614405). 
The  study  had  two  phases:  a 
carci'nogenicity  phase  and  a  chronic 
phase.  An  equal  number  of  male  and 
female  rats  were  randomly  divided  into 
four  major  groups;  50  animals/sex/group 
were  used  in  the  carcinogenicity  phase, 
and  30  to  40  animals/sex/group  were 
used  in  the  chronic  phase.  Animals 
were  dosed  at  0  (control),  10.  100.  or 
1.000  ppm  of  simazine  for  2  years 
(corresponding  to  0.41.  4.17,  or  45.77 
mg/kg/day  in  males;  and  0.52.  5.34.  or 
63.10  mg/kg/day  in  females). 

For  the  carcinogenicity  phase,  results 
in  the  female  SD  rats  indicated  that 
there  u-as  a  statistically  significant  dose- 
related  trend  in  mammary  gland 
carcinomas,  as  well  as  in  combined 
adenomas  and  carcinomas.  The 
incidence  of  mammary  gland 
carcinomas  was  statistically 
significantly  increased  at  both  the  100 
and  1,000  ppm  groups,  as  compared  to 
the  controls.  Also,  the  incidence  of 
combined  adenomas  and  carcinomas 
was  statistically  significantly  higher  in 
the  highest  dose  tested  (HDT)  group,  as 
compared  to  the  controls.  Mammary 
gland  carcinomas  in  the  main  study 
contributed  to  increased  mortality  in  the 
HDT  animals.  A  higher  incidence  of 
mammary  gland  carcinomas  was  also 
seen  in  the  recover}'  study  (52  weeks  of 
treatment  at  1.000  ppm  ..followed  by  52 
weeks  of  recovery)  for  the  control  (i/10) 
and  the  HDT  (4/10)  animals. 

The  incidence  of  hyperplastic  changes 
(cystic  glandular  hyperplasia)  in  the 
mammar\'  glands  of  female  rats  was 
statistically  significantly  higher  in  the 
HDT  animals  than  in  the  controls.  This 
finding  correlates  with  the  abserved 
high  incidence  of  tumors  in  the  HDT 
group.  It  is  generally  understood  that 
the  higher  tumor  incidence  correlates 
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directly  with  a  highe  r  incidence  of 
hypeiplastic  changes . 

m  tne  female  rats, 
pituitary  carcinomas 
statistically  significa:  itly  higher  in  the 
HDT  animals  than  in  the  controls.  The 
incidence  of  pituitar  r  adenomas  was 
found  to  be  extremel  i  high  in  all 
groups.  Further  statis  tical  analysis  of 
these  tumors  (total  ti  mor  emalysis] 
indicated  that  the  in(  idence  of 
combined  adenomas,  carcinomas  in  the 
mid-  and  high-dose  %  roups  was 
statistically  significa  itly  higher  than  in 
the  controls,  and  als<  exhibited  a 
significant  increasing  dose-related 
trend. 

There  was  a  statist  cally  significant 
dose-related  trend  fo  •  the  incidence  of 
kidney  tubular  adenc  mas  in  female  rats. 
However,  the  tumors  occurred  only  at 
the  HDT,  and  the  inc  dence  was  not 
statistically  significa:  it  as  compared  to 
the  control  animals. 

In  the  male  SD  rats ,  the  incidence  of 
hepatocellular  adenc  mas  or  carcinomas 
was  very  low  in  all  treated  and  control 
groups.  The  incidence  of  combined 
hepatocellular  adeno  mas  and 
carcinomas  was  statii  itically 
significantly  higher  i  i  the  HDT  group, 
as  compared  to  the  ci  >ntrol  group.  These 
incidences  fell  withi)  i  the  historical 
control  range  for  this  testing  facility. 

A  very  low  incider  ce  of  kidney 
tubular  adenomas  an  i  carcinomas  was 
seen  in  male  rats.  A  s  latistically 
significant  dose-relat  id  trend  was 
observed  for  the  inci(  ence  of 
carcinomas,  as  well  s  s  for  the  incidence 
of  combined  adenom  is  and  carcinomas. 
However,  tumors  occ  urred  only  at  the 
HDT,  and  tumor  inci  iences  were  not 
statistically  significai  itly  elevated  as 
compared  to  concurr  tnt  controls. 

For  this  study,  the  4ealth  Effecis 
Division  (HED)  of  th«  Office  of  Pesticide 
Programs  Cancer  Pee  Review 
Committee  concludei  I  that  the  highest 
dose  exceeded  the  M  Lximum  Tolerated 
Dose  (MTD)  for  fema  e  rats,  based  on 
excess  deaths  and  bo  ly-weight-gain 
reductions.  The  Com  nittee  also  agreed 
that  the  highest  dose  in  male  rats 
appeared  to  have  exc  ;eded  the  MTD, 
based  on  a  significan  decrease  in  body- 
weight  gain.  Howeve  :  the  mid-level 
dose  was  well  below  the  MTD,  and 
mammary  gland  turai  >rs  in  the  female 
rat  were  statistically  i  ignificantly 
increased  at  both  the  mid-  and  high- 
dose  levels.  In  additii  )n,  the  Committee 
concluded  that  there  was  too  great  an 
interval  between  the  nid  (100  ppm)  and 
high  (1,000  ppm)  dosss.  These  factors 
were  taken  into  accoi  mt  in  the  weight- 
of-evidence  considen  itions  that  led  the 
Committee  to  classify  simazine  as  a 
possible  human  carcinogen  (Ref.  2). 


2.  Mouse  study.  There  is  no  evidence 
of  a  relationship  between  simazine 
exposure  and  carcinogenicity  in  the 
mouse.  In  a  1988  chronic  feeding/ 
carcinogenicity  study  in  mice,  simazine 
technical  was  administered  in  the  diet 
to  a  group  of  60  male  and  60  female  CDl 
(ICR)  BR  mice  at  0  (control),  40, 1,000, 
or  4,000  ppm  for  95  weeks  (MRID  No. 
40614404).  There  were  no  increases  in 
neoplasms  reported  for  any  dosed  group 
and  no  evidence  of  compound-related 
effect  on  survival  or  target  organ 
toxicity. 

3.  classification  of  carcinogenic 
potential.  Based  on  the  weight-of- 
evidence,  the  HED  Cancer  Peer  Review 
Committee  concluded  that  simazine 
should  be  classified  as  a  Croup  C 
possible  human  carcinogen  (Ref.  2). 
This  determination  was  primarily  based 
on  results  from  the  2-year  chronic 
feeding/carcinogenicity  study  in  rats. 
Based  on  EPA's  evaluation  of  the  data 
presented  in  this  study,  EPA  concluded 
that  technical-grade  simazine  is 
carcinogenic  in  female  SD  rats,  inducing 
the  formation  of  mammary  gland 
carcinomas.  There  is  evidence  in  the 
published  literature  that  simazine  has 
genotoxic  activity,  and  this  was 
considered  in  the  weight-of-evidence 
evaluation  of  simazine's  carcinogenicity 
classification. 

B.  Systemic  Effects 

1.  Rat  study.  EPA  determined  that  the 
2-year  rat  chronic  feeding  study, 
described  in  unit  III.  A.l.  of  this  notice, 
was  appropriate  for  assessing  non- 
cancer  risks  for  "competitive"  exposure 
to  simazine.  A  No  Obser\'ed  Effect  Level 
(NOEL)  of  0.52  mg/kg/day  was 
established  based  on  decreased  body 
weight  gain  and  depression  of 
hematological  parameters  that  occurred 
at  5.34  mg/kg/day.  These  effects,  which 
include  depressed  red-blood -cell  count, 
hemoglobin,  and  hematocrit,  are 
considered  to  be  reversible  when 
exposure  is  terminated. 

2.  Rabbit  study.  For  evaluation  of  non- 
cancer  risks  from  "recreational" 
exposure  to  simazine,  EPA  based  its  risk 
assessment  on  the  results  of  a  rabbit 
developmental  toxicity  study  (MRID  No. 
001611407). 

In  this  study,  19  female  New  Zealand 
White  rabbits  per  dose  level  were 
artificially  inseminated  and 
administered  technical  grade  simazine 
once  daily  by  gastric  intubation  at  doses 
of  5  mg/kg,  75  mg/kg,  and  200  mg/kg  of 
body  weight.  A  significant  reduction  in 
mean  fetal  weight  and  a  significant 
increase  in  the  incidence  of  fetuses  with 
skeletal  variations  were  observed  at  the 
200  mg/kg  dose  level.  Therefore,  the 
developmental  NOEL  for  this  study  is 


75  mg/kg  of  body  weight.  In  the 
mothers,  significant  decreases  in  body 
weight  gain,  tremors,  and  abortions 
were  observed  in  the  mid-  and  high- 
dose  groups  (75  and  200  mg/kg  dose 
levels).  The  maternal  NOEL  was 
therefore  established  at  5  mg/kg  of  body 
weight. 

IV.  Exposure  Assessment 

EPA  developed  four  exposure 
scenarios  based  on  the  frequency  and 
duration  of  exposure  (competitive 
versus  recreational  swimming),  and  on 
the  age  and  weight  of  the  swimmer  (6- 
year-old  child  versus  35-year-old  . 
male).  The  assessment  assumed 
exposure  to  the  entire  body  through 
dermal,  oral,  buccal  and  sublingual, 
orbital  and  nasal,.aural,  and  inhalation 
routes.  High-exposure  frequency,  or 
"competitive,"  6-year-old  And  35-year- 
old  swimmers  are  assumed  to  have  daily 
exposures  of  3  and  5  hours, 
respectively,  for  150  days  per  year  (Ref. 
5).  Based  on  these  assumptions,  EPA 
estimates  that  "competitive"  swimmers 
are  exposed  to  an  Actual  Daily  Exposure 
(ADE)  of  0.12  mg/kg/day  for  children, 
and  0.07  mg/kg/day  for  adults.  Low- 
exposure  frequency,  or  "recreational," 
swimmers  of  both  age  groups  are 
assumed  to  be  exposed  for  30  minutes 
per  day,  5  days  a  year.  This  low 
exposure  results  in  an  ADE  of  0.02  mg/ 
kg/day  for  children  and  0.0073  mg/kg/ 
day  for  adults.  EPA  assumed  that 
lifetime  exposure  constitutes  30  years  of 
exposure  over  a  75-year  lifetime. 

Simazine  concentrations  in  swimming 
pool  water  were  calculated  based  on 
label  application  rates.  Although 
simazine  is  soluble  to  only  3.5  parts  per 
million  (ppm)  in  water  at  68  °F.  EP,\ 
assumed  that  swimmers  could  be 
exposed  to  average  simazine 
concentrations  of  5  ppm,  because 
solubility  could  increase  at 
temperatures  above  68  °F. 

EPA  has  concluded  that  it  is  not 
necessary  to  conduct  a  separate 
exposure  assessment  for  the  simazine 
product  that  is  used  to  control  algae  in 
swimming  pools  during  the  off-season 
or  winter  months.  A  separate 
assessment  is  unnecessary  because  the 
exposure  levels  for  the  winter-use 
(winterizer)  product  are  comparable  to 
the  exposure  levels  for  the  non- 
winterizer  simazine  swimming  pool 
products.  Label  application  rates  for 
winterizer  and  non-winterizer  products 
are  similar.  In  addition,  label  directions 
do  not  require  swimming  pools  that 
have  been  treated  with  winterizer 
products  to  be  drained  before  they  are 
used  by  swimmers.  Because  EPA  has  no 
data  concerning  simazine  dissipation. 
EPA  must  assume  that  following  initial 


or  sub.sequent  winterizer  treatment, 
simazine  does  not  dissipate  from 
swimming  pool  water.  Consequently, 
swimmers  could  be  exposed  to 
unacceptable  levels  of  simazine  when 
winterized  swimming  pools  are  opened 
for  use.  Therefore,  EPA  believes  that  the 
individual  risk  posed  to  swimmers  from 
exposure  to  simazine  used  as  a 
winterizer  is  not  significantly  different 
bom  other  exposure  scenarios. 

V.  Risk 

A.  Cancer 

1 .  Potency  factor  /Q,  • ).  EPA 
calculated  the  cancer  potency,  or  Qi  *, 
for  simazine  as  1.20  x  10'  (mg/kg/ 
day)',  based  on  mammary  gland  cancer 
in  laboratory  animals.  The  Scientific 
Advisory  Panel  (SAP)  reviewed  the  . 
carcinogenicity  of  simazine  in 
September  1,989  and,  while  agreeing 
with  the  Group  C  classification,  did  not 
recommend  the  use  of  a  quantitative 
risk  assessment  (Ref.  6).  The  SAP  noted 
that  certain  pesticides,  such  as 
simazine,  may  alter  endocrine 
physiology  in  the  rat  and  influence  the 
incidence  of  mammary  gland  tumors; 
the  SAP  therefore  recommended  that 
EPA  formulate  a  position  on  the 
regulation  of  chemicals  with  this 
mechanism. 

At  a  subsequent  OPP  Cancer  Peer 
Review  Committee  meeting,  the  Peer 
Review  Committee  evaluated  the  SAP's 
recommendation  and  concluded  that  it 
is  appropriate  to  use  the  Q|.  to  quantify 
the  carcinogenic  risks  from  exposure  to 
simazine  until  data  are  provided 
showing  a  hormonally  mediated 
mechanism  (Ref.  7).  EPA  has  not 
received  data  adequate  to  support  this 
hypothesis. 

2.  Cancer  risk.  The  e.xcess  individual 
lifetime  cancer  risk  is  calculated  by 
multiplying  the  Q,*  by  the  Lifetime 
Average  Daily  Exposure  (L,^DE). 
expressed  in  mg/kg/day.  EPA  estimates 
that  the  excess  risk  to  an  individual 
exposed  to  simazine  over  a  75-year 
lifetime  (i.e.,  30  years  of  exposure) 
ranges  from  4.8  x  10  *  to  1.4  x  10  \  Risk 
to  most  competitive  and  recreational 
swimmers  is  estimated  to  fall  within 
this  range,  although  in  some  instances 
the  risks  could  be  higher  or  lower.  EPA 
generally  considers  any  risk  to  the 
general  public  greater  than  1  x  10 '-  to  be 
unacceptable. 

B.  Non-Cancer 

EPA  measures  non-cancer  risks  by 
calculating  a  margin  of  exposure  (MOE), 
which  is  a  comparison  of  the  NOEL  to 
actual  daily  exposure,  both  of  which  are 
expressed  in  milligrams  of  chemical 
dose  per  kilogram  of  body  weight  per 


or  subsequent  wtnterizer  treatment, 
simazine  does  not  dissipate  firom 
swimming  pool  water.  Consequently, 
swimmers  could  be  exposed  to 
unacceptable  levels  of  simazine  when 
winterized  swimming  pools  are  opened 
for  use.  Therefore,  EPA  believes  that  the 
individual  risk  posed  to  swimmers  firom 
exposure  to  simazine  used  as  a 
wrinterizer  is  not  significantly  different 
from  other  exp>osure  scenarios. 

V.  Risk 

A.  Cancer 

1.  Potency  factor  /"Q,  •).  EPA 
calculated  the  cancer  potency,  or  Qi  * , 
for  simazine  as  1.20  x  10  '  (mg/kg/ 
day)',  based  on  mammary  gland  cancer 
in  laboratory  animals.  The  Scientific 
Advisory  Panel  (SAP)  reviewed  the  . 
carcinogenicity  of  simazine  in 
September  1989  and,  while  agreeing 
with  the  Group  C  classification,  did  not 
recommend  the  use  of  a  quantitative 
risk  assessment  (Ref.  6).  The  SAP  noted 
that  certain  pesticides,  such  as 
simazine,  may  alter  endocrine 
physiology  in  the  rat  and  influence  the 
incidence  of  mammary  gland  tumors; 
the  SAP  therefore  recommended  that 
EPA  formulate  a  position  on  the 
regulation  of  chemicals  with  this 
mechanism. 

At  a  subsequent  OPP  Cancer  Peer 
Review  Conmiittee  meeting,  the  Peer 
Review  Committee  evaluated  the  SAP's 
recommendation  and  concluded  that  it 
is  appropriate  to  use  the  Q|.  to  quantify 
the  carcinogenic  risks  from  exposure  to 
simazine  until  data  are  provided 
showing  a  hormonally  mediated 
mechanism  (Ref.  7).  EPA  has  not 
received  data  adequate  to  support  this 
hypothesis. 

2.  Cancer  risk.  The  e.xcess  individual 
lifetime  cancer  risk  is  calculated  by 
multiplying  the  Q,*  by  the  Lifetime 
Average  Daily  Exposure  (L,^DE). 
expressed  in  mg/kg/day.  EPA  estimates 
that  the  excess  risk  to  an  individual 
exposed  to  simazine  over  a  75-y(!ar 
lifetime  (i.e.,  30  years  of  exposure) 
ranges  from  4.8  x  10  *  to  1.4  x  10  '.  Risk 
to  most  competitive  and  recreational 
swimmers  is  estimated  to  fall  within 
this  range,  although  in  some  instances 
the  risks  could  be  higher  or  lower.  EPA 
generally  considers  any  risk  to  the 
general  public  greater  than  1  x  10  '■  to  bo 
unacceptable. 

B.  Non-Cancer 

EPA  measures  non-cancer  risks  by 
calculating  a  margin  of  exposure  (MOE), 
which  is  a  comparison  of  the  NOEL  to 
actual  dally  exposure,  both  of  which  are 
expressed  in  milligrams  of  chemical 
dose  per  kilogram  of  body  weight  per 
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day.  An  MOE  less  than  .100  generally 
represents  an  unacceptable  risk. 

1.  Non-cancer  risk  to  siximmers  from 
high  exposure  frequency.  The  high 
exposure  frequency  assumed  for  the 
competitive  swimmer  categories 
necessitated  the  use  of  a  long-term 
toxicity  study  to  calculate  non-cancer 
risk.  The  2-year  chronic  rat  feeding 
study  was  therefore  used  to  calculate 
the  MOEs  for  competitive  swimmers. 
The  risks  to  swimmers  for  the  non- 
cancer  effects  seen  in  the  chronic  study- 
-reduction  in  body  weight  gain  and 
depression  of  hematological  parameters 
(anemiaj-are  reflected  in  MOEs  of  4.3 
for  children  and  7.4  for  adults.  The 
MOEs  for  swimmers  in  the  competitive 
category,  based  on  effects  seen  in  the 
chronic  feeding  study,  are  well  below 
100  and  therefore  indicate  an 
unacceptable  risk. 

2.  Non-cancer  risk  to  swimmers  from 
low  exposure  frequency.  EPA  does  not 
consider  swimmers  exposed  at  a  low 
exposure  frequency  (i.e.,  a  few  short 
exposures  per  year)  to  be  at  risk  of 
exhibiting  non-cancer  effects  (Ref.  8). 
Because  of  the  low  exposure  frequency 
assumed  for  the  recreational  swimmer 
categories,  the  rabbit  developmental 
toxicity  study  was  used  to  calculate 
MOEs.  The  effects  of  reduction  in 
maternal  body  weight  gain,  abortions, 
and  tremors  were  manifested  at  very 
high  dose  levels  and  are  considered 
signs  of  general  systemic  toxicity  in  the 
test  animals.  EPA  calculated  MOEs  of 
250  for  children  and  685  for  adults 
exposed  to  simazine  in  swimming 
pools.  This  indicates  that  recreational 
swimmers  are  not  at  risk  from  the  effects 
seen  in  the  developmental  toxicity 
study. 

The  follou  iiij5  table  summarizes  tht; 
risk  numbers  dorived  from  the 
assessment: 


IMon- 

Swimmer  Cat- 
egory 

Cancer  Risk 

Cancer 
Risk 

(MOE) 

Competitive  6- 

2.4  K  10  ' 

4.3' 

year-old  (3 

ho'jrs/day. 

150  days/ 

year). 

Competitive 

1.4  .  10' 

7.4' 

35-year-old 

male  (5 

hours/day. 

150  days/ 

year). 

Recreational 

1.4  jx  10-'' 

250^ 

6-year-old 

(0.5  trour/ 

day,  5  days/ 

year). 

Non- 

Swimmer  Cat- 
egory 

Cancer  Risk 

Cancer 

Risk 

(MOE) 

Recreational 

4.8  X  10-6 

6852 

35-year-old 

male  (0.5 

tiour/day,  5 

days/year). 

'  2-year  chronic  feeding  study  in  rats,  MRID 
40614405.  NOEL  =  0.52  mg/kg/day.  tiased  on 
decreased  txxJy  weight  gain  and  depression  of 
hematological  parameters  at  5.34  mg/kg/day. 

2  Developmental  toxicity  study  tn  rabbits 
(13-day  length  of  exposure),  MRID  00161407. 
NOEL  =  5.0  mg/'kg/day,  based  on  tremors. 
atx)rtions.  and  decreased  txxJy  weight  gain  (all 
maternal  toxicity  effects)  at  75  mg/kg'day. 

VI.  Benefits  and  Impact  of  Cancellation 

Under  FIFRA,  a  pesticide  registration 
may  only  be  maintained  if  the  benefits 
of  the  use  of  the  pesticide  exceed  the 
risks  of  use.  EPA  has  found  that  at  least 
some  of  tlie  registered  alternative 
algaecides  provide  comparative  control 
at  comparative  prices,  during  summer 
season  use.  EPA  has  concluded  that  the 
benefits  associated  with  Nuclo  Dry 
Granular  Algaecide,  Nuclo  Dry 
Algaecide  90.  and  Algicil  Plus  are 
negligible  when  compared  to  the  total 
operating  costs  on  a  per-pool  basis.  The 
cancellation  of  these  products  for 
summer  use  will  have  a  negligible 
impact  on  the  pool  industry  and  the 
public. 

EPA  has  also  found  that  the  benefits 
associated  with  Winterizing  Algaecide 
are  relatively  small.  This  information  is 
based  on  the  fact  that  there  are  a  number 
of  alternatives  to  simazine  winterizing 
products  on  the  market,  and  the  labels 
of  many  of  these  alternative  products 
indicate  that  they  are  used  at  a  similar 
frequency  as  simazine.  Although  EPA 
has  anecdotal  information  that  suggests 
simazine  may  have  a  longer  di;'."iii'in  of 
activity,  whichcould.  if  true,  result  in 
a  cost  savings,  there  are  no  data  to 
support  this.  Therefore.  EPA  concludes 
that  the  loss  of  simazine  winterizing 
products  would  have  only  a  small 
impact  on  the  swimming  pool  industry 
and  the  public. 

The  cancellation  of  the  four  products 
subject  to  this  Notice  will  not  have  a 
significant  economic  impact  in  part 
because  they  account  for  only  a  small 
share  of  the  algaecide  market  for 
swimming  pool  use.  EPA  estimates  that 
all  22  simazine  products  account  for 
less  than  10  percent  of  the  market  for 
algaecides  for  swimming  pool  use. 
Registrants  of  18  of  these  products  have 
already  requested  voluntary 
cancellation  of  their  registrations,  or 
have  had  their  registrations  canceled  for 
maintenance  fee  non-payment.  The 
remaining  four  products  subject  to  this 
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VII.  Risk/Benefit 

L'ndi>r  section 
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of  cancellation  exist  to  reduce  exposure 
to  acceptable  levels,  and  has  concluded 
that  there  are  none.  For  the  summer  use, 
no  measures  could  be  identified  to 
reduce  risk  to  an  acceptable  range.  For 
the  winterizer  use,  EPA  considered 
allowing  registrants  to  retain  that  use,  if 
data  were  submitted  that  showed  that 
superchlorination  of  pools  following 
simazine  use  eliminated  the  product 
from  treated  water.  No  such  data  were 
submitted  to  EPA.  Therefore,  EPA  has 
determined  that  for  both  the  summer 
and  winter  use,  there  are  no  acceptable 
measures  short  of  cancellation. 

VIII.  Role  of  the  Scientific  Advisory 
Panel  and  the  Secretary  of  Agriculture 

Sections  6(b)  and  25(d)  of  FIFRA 
provide  certain  opportunities  for  the 
FIFRA  Scientific  Advisory  Panel  (SAP) 
and  the  Secretary  of  the  Department  of 
Agriculture  (USDA)  to  review  and 
comment  upon  a  draft  NOIC,  and  in  the 
case  of  USDA,  an  analysis  of  the  impact 
of  the  proposed  action  on  the 
agricultural  economy.  These  reviews 
may  be  waived,  and  when  they  are,  the 
Notice  mav  be  published  without  delay. 

On  April  5,  1994,  EPA  asked  the  SAP 
and  Secretary  of  USDA  to  waive  their 
rights  to  review  and  comment  on  this 
Notice  (Refs.  9  and  10).  On  April  12. 
1994,  Nancy  Ragsdale,  Director. 
National  Agricultural  Pesticide  Impact 
Assessment  Program,  USDA.  notified 
EPA  that  the  Secretary  would  waive 
review  of  this  action  (Ref.  11).  On  May 
25,  1994.  the  SAP  notified  EPA  that  it 
waived  its  review  of  this  action  (Ref. 
12).  B»?cause  the  SAP  and  USDA  have 
waived  their  review  of  this  action.  EPA 
is  issuing  this  Notice  without  delay. 

IX.  Disposition  of  Existing  Stocks 

For  purposes  of  this  Notice,  existing 
stocks  arc  defined  as  those  .stocks  of 
simazine  products  for  use  in  .swimming 
pools  that  were  in  the  United  States  and 
were  packaged,  labeled,  and  released  for 
shipment  prior  to  July  6,  1994. 

EPA  has  an  established  policy  for 
determinations  concerning  the  sale, 
distribution,  and  use  of  existing  stocks 
of  canceled  pesticides  (56  FR  29362, 
June  26.  1991).  That  policy  states  that  in 
cases  where  EPA  has  identified  a 
significant  risk  concern  and  the 
registration  is  canceled,  EPA  will  make 
existing  stocks  determinations  on  a 
caseby-case  basis.  In  most  cases  EPA 
will  not  permit  the  continued  sale, 
distribution,  or  use  of  existing  stocks  of 
a  canceled  product  raising  risk  concerns 
unless  it  can  be  demonstrated  that  the 
benefits  exceed  the  risks.  EPA  reserves 
the  right  to  amend  this  existing  stocks 
provision,  should  conditions  warrant 
such  amendment. 


The  swimming  pool  use  of  simazine 
poses  unreasonable  cancer  and  non- 
cancer  risk.  As  discussed  in  units  VI 
and  VII  of  this  Notice,  the  benefits  of 
continued  sale,  distribution,  and  use  of 
existing  stocks  are  negligible  and  do  not 
outweigh  the  risks.  Finally,  EPA  has 
taken  steps  to  minimize  the  amount  of 
stocks  that  are  currently  in  the  hands  of 
registrants,  retailers,  and  distributors.  In 
December  1993,  EPA  notified  registrants 
of  the  risks  associated  with  the  products 
and  asked  them  to  stop  formulating, 
selling,  and  distributing  their  products 
(Ref.  4). 

EPA  has  determined  that  no  person 
may  sell,  distribute,  or  use  the  existing 
stocks  of  any  product  subject  to  this 
Notice  except  for:  (1)  Sale  or 
distribution  up  through  the  chain  of 
distribution  to  the  former  registrant  of 
that  product,  or  (2)  for  lawful  disposal. 
It  is  the  responsibility  of  the  basic 
registrants  to  notify  any  and  all 
supplementally  registered  distributors 
of  their  product(s)  that  this  Notice  also 
applies  to  their  supplementally 
registered  products.  Registrants  may  be 
held  liable  for  violations  committed  by 
their  distributors.  Any  sale,  distribution, 
or  use  of  existing  stocks  of  canceled 
products  other  than  as  provided  in  this 
Notice  will  be  considered  a  violation  of 
FIFRA  12(a)(2)(J). 

Notwithstanding  any  other  provision 
of  this  Notice,  the  distribution  or  sale  of 
canceled  products  will  be  allowed  if 
such  distribution  or  sale  is  for  the 
purpose  of  collecting  products  for 
relabeling,  reformulation,  disposal,  or 
export  to  a  country  where  the  use  of 
simazine  is  not  prohibited,  or  any  other 
lawful  purpose  not  inconsistent  with 
the  provisions  of  this  Notice.  In  order 
for  exported  existing  stocks  of  canceled 
simazine  to  qualify  for  this  exception, 
such  stocks  must  comply  with  all  the 
labeling  requirements  identified  in 
FIFRA  section  17(l)(a)  and  the  foreign 
purchaser  acknowledgement 
requirements  identified  in  FIFRA 
section  17(a)(2).  In  order  to  be 
considered  to  be  in  compliance  with 
these  provisions,  the  exporter  must 
follow  the  procedures  specified  in  the 
EPA's  Export  Policy  and  Procedures  for 
Exporting  Unregistered  Pesticides  at  40 
CFR  part  168.  subpart  D. 

X.  Required  Notification  of  Possession 
of  Canceled  Products 

Pursuant  to  FIFRA  section  6(g),  any 
producer  or  exporter,  registrant, 
applicant  for  a  registration,  applicant  or 
holder  of  an  experimental  use  permit, 
commercial  applicator,  or  any  person 
who  distributes  or  sells  any  pesticide, 
who  possesses  any  stocks  of  pesticide 
products  containing  simazine  subject  to 


this  Notice  that  are  canceled  by  a  final 
order  issued  either  in  the  absence  of  or 
following  a  hearing  on  cancellation 
(hereafter,  referred  to  as  "affected 
persons,"  which  includes  affected 
individuals,  partnerships,  associations, 
corporations,  or  any  organized  group  of 
persons  whether  incorporated  or  not) 
must  notif)'  the  EPA  and  appropriate 
State  and  local  officials  of:  (1)  Such 
posses-sion;  (2)  the  quantity  of  canceled 
simazine  pesticide  product  possessed: 
and,  (3)  the  place  at  which  the  canceled 
simazine  pesticide  product  is  stored. 
Notification  by  affected  persons  to  EPA 
and  designated  State  and  local  officials 
pursuant  to  FIFRA  section  6(g)  shall  be 
in  accordance  with  the  procedures,  time 
frames,  and  requirements  set  out  in  this 
Unit.  End  users,  except  commercial 
applicators,  are  not  required  to  report 
their  stocks  of  canceled  simazine 
products. 

A.  Ptfsticides  Required  to  be  [{(-ported 

Affected  persons  must  report, 
pursuant  to  FIFR.\  section  6(g).  the 
information  described  below  for 
canceled  simazine  pesticide  products 
that  are  in  their  possession,  regardless  of 
the  ownership  of  that  canceled  simazine 
pesticide  product.  Canceled  simazine 
product  that  is  owned  by  one  affected 
person,  but  is  in  the  physical  possession 
of  another  affected  person  who  is 
subfect  to  section  6(g)  reporting,  is  to  be 
reported  by  the  person  in  physical 
possession  of  the  pesticide. 

The  Office  of  Management  and  Budget 
(0MB)  has  given  approval  for  the 
collection  of  information  under  FIFR.\ 
section  6(g),  and  has  assigned  the  OMB 
c;ontrol  number  2070-0109. 

B.  Information  that  Must  be  Included  iii 
the  Submission 

To  be  in  compliance  with  FIFRA 
section  6(g).  affected  persons  must 
submit  to  the  designated  EPA  and  State 
and  local  officials  the  following 
information  certified  by  a  responsible 
company  official  as  true  and  correct: 

1.  The  identity  and  address  of  the 
affected  person  (company). 

2.  Name  and  phone  number  of  a 
contact  person  (in  the  company). 

3.  Indication  that  the  FIFRA  section 
6(g)  information  is  being  submitted  for 
canceled  pesticide  products  containing 
simazine. 

4.  The  relationship  of  the  affected 
person  (company)  to  the  canceled 
simazine  pesticide  products  being 
reported  under  FIFR.^  section  6(g)  (i.e.. 
exporter,  producer,  registrant,  applicant 
for  registration,  applicant  for  or  holder 
of  an  experimental  use  permit, 
commercial  applicator,  distributor, 
retailer,  etc.). 
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this  Notice  that  are  canceled  by  a  final 
order  issued  either  in  the  absence  of  or 
following  a  hearing  on  cancellation 
(hereafter,  referred  to  as  "affected 
persons,"  which  includes  affected 
individuals,  partnerships,  associations, 
corporations,  or  any  organized  group  of 
persons  whether  incorporated  or  not) 
must  notifj'  the  EPA  and  appropriate 
State  and  local  officials  of:  (1)  Such 
possession;  (2)  the  quantity  of  canceled 
simazine  pesticide  product  possessed; 
and,  (3)  the  place  at  which  the  canceled 
simazine  pesticide  product  is  stored. 
Notification  by  affected  persons  to  EPA 
and  designated  State  and  local  officials 
pursuant  to  FIFRA  section  6(g)  shall  be 
in  accordance  with  the  procedures,  time 
frames,  and  requirements  set  out  in  this 
Unit.  End  users,  except  commercial 
applicators,  are  not  required  to  report 
their  stocks  of  canceled  simazine 
products. 

A.  Pesticides  Required  to  be  Reported 

Affected  persons  must  report, 
pursuant  to  FIFR,\  section  6(g).  the 
information  described  below  for 
canceled  simazine  pesticide  products 
that  are  in  their  possession,  regardless  of 
the  ownership  of  that  canceled  simazine 
pesticide  product.  Canceled  simazine 
product  that  is  owned  by  one  affected 
person,  but  is  in  the  physical  possession 
of  another  affected  person  who  is 
subfect  to  section  6(g)  reporting,  is  to  be 
reported  by  the  person  in  physical 
possession  of  the  pesticide. 

The  Office  of  Management  and  Budget 
(OMD)  has  given  approval  for  the 
collection  of  information  under  FIFR.^ 
section  6(g).  and  has  assigned  the  OMB 
control  number  2070-0109. 

B.  Information  that  Must  be  Included  in 
the  Submission 

To  be  in  compliance  with  FIFRA 
section  6(g),  affected  persons  must 
submit  to  the  designated  EPA  and  State 
and  local  officials  the  following 
information  certified  by  a  responsible 
company  official  as  true  and  correct: 

1.  The  identity  and  address  of  the 
affected  person  (company). 

2.  Name  and  phone  number  of  a 
contact  person  (in  the  company). 

3.  Indication  that  the  FIFRA  section 
6(g)  information  is  being  submitted  for 
canceled  pesticide  products  containing 
simazine. 

4.  The  relationship  of  the  affected 
person  (company)  to  the  canceled 
simazine  pesticide  products  being 
reported  under  FIFR-A  section  6(g)  (i.e., 
exporter,  producer,  registrant,  applicant 
for  registration,  applicant  for  or  holder 
of  an  experimental  use  permit, 
commercial  applicator,  distributor, 
retailer,  etc.). 


5.  The  street  address  of  each  location 
owned,  leased,  or  operated  in  the 
United  States  by  the  submitter  where 
the  canceled  simazine  pesticide  product 
is  held. 

6.  For  each  location  listed,  the 
quantity  (pounds,  gallons,  or  other 
appropriate  measure)  of  canceled 
simazine  pesticide  product  listed  by  the 
number  of  units  of  each  size  container 
(pound,  gallons,  or  other  appropriate 
measure)  and  by  EPA  registration 
number  (e.g.,  x  units  of  5  gallon 
containers  of  EPA  registration  number 
xxx-xxx). 

C.  U77en  to  Report 

Affected  persons  are  advised  not  to 
report  until  the  effective  date  of  the  final 
order  issued  either  in  the  absence  of  or 
following  a  hearing  on  cancellation. 
Reports  of  existing  stocks  submitted 
before  the  effective  date  of  the 
cancellation  are  not  considered  to  meet 
the  reporting  requirements  of  FIFRA 
section  C(g).  Upon  the  effective  date  of 
cancellation,  affected  persons  must 
submit  FIFRA  section  6(g)  information 
according  to  the  following  time  frames: 

1.  Registrants  of  canceled  simazine 
must  report  within  30  days  of  the 
effeclive  date  of  the  final  order. 

2.  Producers,  exporters,  applicants  for 
a  registration,  applicants  or  holders  of 
an  experimental  use  permit,  dealers, 
distributors,  retailers,  and  commercial 
applicators  must  report  within  45  days 
of  the  effective  date  of  the  final  order. 

3.  End  users  are  not  required  to  report 
their  possession  of  canceled  products 
containing  simazine. 

D.  Where  to  Submit  Section  Gig) 
Information 

The  FIFRA  section  6(g)  information  is 
to  be  sent  to  each  of  the  following 
h)cations: 

1.  EPA.  Chief,  Agricultural  Branch. 
Agricultural  and  Ecosystems  Division. 
Office  of  Compliance,  Office  of 
Enforcement  and  Compliance 
A.ssurance,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SVV.. 
Washington.  DC  20460.  "Attention: 
FJFR.\  Section  6(g)  Information." 

2.  State.  Chief  Pesticide  Regulator) 
Official  of  the  agency  in  the  State 
government  that  enforces  the  State 
pesticide  laws  where  the  canceled 
simazine  pesticide  product  is  stored. 
Envelopes  must  be  marked  "Attention: 
FIFRA  Section  6(g)  Information." 

3.  Local.  Chair  of  the  Local  Emergency 
Planning  Committee  (LEPC)  for  the 
location  where  the  canceled  pesticide  is 
stored.  Envelopes  should  be  marked 
"Attention:  Notification  of  Possession  of 
Canceled  Pesticides."  To  identify  the 
name  and  address  of  the  chair  of  the 


LEPC,  contact  the  State  Emergency 
Response  Commission  (SERC)  or  call 
the  Emergency  Planning  and 
Community  Right-to-Know  (EPCR.^) 
information  Hotline  at  1-800-535-0202. 

£.  Confidentiality  of  FIFRA  Section  6(g) 
Information 

EPA  does  not  consider  FIFRA  section 
6(g)  information  to  be  confidential 
business  information  (CBI)  under  the 
provisions  of  FIFRA  section  10.  Such 
information  may  be  made  available  by 
EP.A  to  the  public  without  further 
notice. 

F.  Enforcement 

Failure  to  submit  complete  and 
accurate  FIFR.\  section  6(g)  information, 
and/or  failure  to  submit  accurate  sectio'. 
6(g)  information  in  the  requirtsd  time 
frames,  is  a  violation  of  FIFRA  section 
12(a)(2)(K),  and  violators  may  be  subject 
to  civil  penalties  up  to  $5,000  per 
offense.  Affected  persons  who  posse<is 
cancelled  or  suspended  pesticide  in 
multiple  locations  may  be  fined  up  to 
85.000  per  oiTense  for  each  location  fo"- 
which  the  FIFRA  section  6(g) 
inftjrmation  is  not  submitted,  submitted 
late,  incomplete,  or  inaccurate.  Persons 
who  knowingly  submit  false  section  6(g) 
reports  are  in  violation  of  FIFR,A  sectinr 
12(a)(2)(M)  and  may  also  be  subject  to 
civil  penalties  up  to  S5.000  per  offense. 
Knowing  violations  of  the  requirements 
of  FIFRA  section  6(g)  may  also  result  in 
criminal  penalties  under  section  14(b)  (tf 
FIFRA.  or  18  U.S.C.  1001. 

For  additional  information  regarding 
FIFR^A  section  6(g)  requirements, 
contact  Phyllis  Flaherty  or  David 
Stangel  of  th«i  Agriculture  Branch, 
Agriculture  and  Ecosystems  Division. 
Offire  of  Compliance,  at  (703)  308- 
8383.     -. 

XI.  Procedural  .Matters 

This  Notice  announces  LI'A's  intent 
to  cancel  the  registrations  of  Nuclo  Dry 
Cranular  Algaecide  (EPA  R(>g.  No.  7124- 
32),  Nuclo  Dry  Algaecide  <10  (EPA  Reg. 
No.  7124-93),  Winterizing  Alg.i'TJde 
(EPA  Reg.  No.  3432-33),  Algicii  I'lus 
(EPA  Reg.  No.  3432-54).  and  any 
products  with  these  registration  . 
numbers  that  are  supplementally 
distributed;  This  action  is  taken 
pursuant  to  authoritv  in  section  6(b)  of 
FIFR.\.  Under  FIFRA  section  6(h](^). 
registrants  and  other  adversidy  affected 
parties  may  request  a  hearing  on  the 
cancellation  actions  that  this  Notice 
initiates.  Any  hearing  concerning 
cancellation  of  the  registration  for  any 
affected  pesticide  product  will  be  held 
in  accordance  with  FIFR,A  section  6(d). 
Unless  a  hearing  is  properly  requested 
in  accordance  with  the  provisions  of 
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this  Notice,  the  re  jistrations  will  be 
canceled.  This  un  t  of  the  Notice 
explains  how  sue  i  persons  may  request 
a  hearing  in  accoriance  with  the 
procedures  specif  ed  in  this  Notice,  and 
the  consequences  of  requesting  or 
failing  to  request  <  hearing. 

A.  Procedures  for  Requesting  a  Hearing 

Requests  for  a  h  saring  by  a  registrant 
must  be  received   ly  the  Office  of  the 
Hearing  Clerk  at  t  le  address  given 
helow  on  or  before  August  5,  1994,  or 
on  or  before  30  da  js  from  receipt  of  this 
Notice  by  the  regii  Irant,  whichever 
occurs  later.  Requ  >sts  for  a  hearing  by 
other  adversely  af  ected  parties  must  be 
received  by  the  Ol  Fice  of  the  Hearing 
Clerk  on  or  before  August  5,  1994.  All 
registrants  and  otf  er  adversely  affected 
persons  who  requi  (st  a  hearing  must  fde 
the  request  in  acc<  rdance  with  the 
procedures  »'sfabli  >hed  by  FIFRA  and 
K'PA's  Rules  of  Pr?  ttice  Governing 
lloarinKS  (40  CFR  )art  164).  These 
procedures  requi n   that  all  requests 
identify  the  spei  if  c  registration  by 
Registr.itiDn  Nunit  er  and  state  the  basis 
for  objcfting  to  th*  cancellation  of  the 
product  for  which  a  hearing  is 
requested.  Reques  s  must  be  received  by 
the  Hearing  Clerk  \  ithin  the  applicable 
30-day  period.  Fa  lure  to  comply  with 
these  requirement    will  result  in  denial 
of  the  request  for  i  hearing.  Requests  for 
a  hearing  must  be  ;ubmitted  to:  Hearing 
Clerk  (1900).  Envi  onmental  Protection 
Agency.  -401  MStri-et.  SW.  Washington, 
DC  204«0. 

1.  Consequfiirn:  of  filing  a  timely  and 
effective  heariii^i  r  'quest.  If  a  hearing  on 
any  action  initi.ite  1  by  this  Notice  is 
requested  in  a  timi  ly  and  effecti\"e 
manner,  the  he;irii  g  will  be  governed  by 
LPA's  Rules  of  Pr;i  :tice  Governing 
Hearings  under  FI   R.^  sertiori  6  (40  CFR 
part  164).  .Ml  hear  ngs  will  be  held  I'n 
U'ashington.  DC.  I  i  the  event  of  a  timejy 
•md  effective  reqiii  st  for  a  hearing,  each 
cancellation  actior  concerning  the 
speci-fic  use  of  the  >pocific  registered 
prodii!  f  that  is  the  subject  of  the  hearing 
rcqutfbi  will  not  bf  ;;ome  effective  e.xcept 
pursuant  to  an  ord  t  of.the 
Admini.strator  af  t!  e  conclusion  of  the 
hearing. 

2.  Consequences  of  failure  to  file  in  a 
timely  and  effecti\  ?  manner.  If  a  hearing 
con^rning  the  car  cellation  of  a  specific 
product  subject  to  ;his  Notice  is  fiot 
requested  in  a  timi  ly  and  effective 
manner  by  the  enclof  the  applicable  30- 
day  period,  registration  of  that  product 
will  be  canceled  ai  tomatically. 

B.  Separation  of  Fi  motions 

EPA"s  rules  of  pi  actice  forbid  anyone 
in  deciding  this  case, 
jroceeding,  from 


who  may  take  part 
at  any  stage  of  the 
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discussing  the  merits  of  the  proceeding 
ex  parte  with  any  party  or  with  any 
person  who  has  been  connected  with 
the  preparation  or  presentation  of  the 
proceeding  as  an  advocate  or  in  any 
investigative  or  expert  capacity,  or  with 
anv  of  his/her  representatives  (40  CFR 
164.7). 

Accordingly,  the  following  EPA 
offices,  and  the  staffs  thereof,  are 
designated  as  the  judicial  staff  of  EPA  in 
any  administrative  heari.ng  on  this 
Notice  of  Intent  to  Cancel:  the  Office  of 
Administrative  Law  Judges,  the 
Environmental  Appeals  Board,  the 
Deputy  Administrator  and  the  members 
of  the  staff  in  the  immediate  office  of  the 
Deputy  Administrator,  and  the 
Administrator  and  the  members  of  staff 
in  the  immediate  office  of  the 
Administrator.  The  following  offices  are 
designated  as  the  trial  staff  in  any 
proceeding  which  may  arise  under  this 
Notice:  the  Office  of  General  Counsel, 
the  Assistant  Administrator  for  the 
Office  of  Prevention,  Pesticides,  and 
Toxic  .Substances  and  immediate  staff, 
the  Office  of  Pesticide  Programs,  and  the 
Office  of  Compliance  Monitoring.  None 
of  the  persons  designated  as  the  judicial 
staff  may  have  any  ex  parte 
communications  with  the  trial  staff  or 
any  other  interested  person  not 
employed  by  EPA  on  the  merits  of  any 
of  the  issues  involved  in  these 
proceedings,  without  fully  complying 
with  the  applicable  regulations. 
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Advisory  Panel  (SAP),  "A  Set  of 
Scientific  Issues  Being  Considered  by 
the  Agency  in  Connection  with  the  Peer 
Review  Classification  of  Simazine  as  a 
Class  C  Oncogen." 


7.  May  24,  1990,  "Peer  Review  of 
Simazine  Following  SAP  Review."  HED 
Peer  Review  Committee  met  to 
reconsider  the  evaluation  of  simazine 
following  the  presentation  to  the  SAP. 

8.  November  23,  1993,  memo  from 
Henry  Spencer  to  Joanne  Miller.  RE: 
addendum  to  assessment  of  non-cancer 
health  risk  from  simazine-treated 
swimming  pools. 

9.  Aprils,  1994,  memo  from  Douglas 
Campt,  OFF.  to  Bruce  Jaeger.  SAP.  RE: 
Request  for  waiver  of  SAP's  right  to 
review  the  NOIC. 

10.  April  5,  1994,  letter  from  Douglas 
Campt  to  Nancy  Ragsdale,  USDA.  RE: 
Request  for  waiver  of  USDA's  right  to 
review  the  NOIC. 

11.  April  12,  1994,  letter  from  Nancy 
Ragsdale  to  Douglas  Campt.  RE:  USDA 
waiver  of  NOIC  review. 

12.  April  25,  1994,  memo  from  R. 
Bruce  Jaeger  to  Douglas  Campt.  RE:  SAP 
waiver  of  NOIC  review. 

XIII.  Public  Docket 

The  public  docket  containing  the 
above  supporting  documentation  is 
located  at  1921  Jefferson  Davis 
Highway,  Room  1128,  Arlington, 
Virginia.  The  references  can  be  viewed 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

Dated:  June  24.  1994: 

Lynn  R.  Goldman,       - 

Assistant  Admin.strntor  for  Prevention, 
Pesticides  and  Toxic  Substances.- 

|FR  Doc.  94-16334  Filed  7-5-94;  8:45  amj 

BILUNO  CODE  S560-6O-F 

(PP  8G3571/T663;  FRL  4872-7) 

Triclopyr;  Renev\/al  of  Temporary 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  renewed  temporary 
tolerances  for  the  combined  residues  of 
the^herbicide  triclopyr  and  itr 
metabolites  in  or  on  certain  raw 
agricultural  commodities.. 
DATES:  These  teniporar>'  tolerances 
expire  June  23.  199.5. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Taylor.  Product  Manager 
(PM)  25.  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460 
Office  location  and  telephone  number: 
P.m.  245,  CM#2,  1921  Jefferson  Davis 
Highwav,  Arlington,  VA,  (703)  305- 
6800. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 


Federal  Register  of  August  15,  1991  (56 
FR  40614),  stating  that  temporar> 
tolerances  had  been  renewed  for  the 
combined  residues  of  the  herbicide 
triclopyr  (3,5.6-trichloro-2- 
pyridinyloxyacetic  acid)  and  its 
metabolites  3,5,6-trichloro-2-pyridinol. 
and  2-methoxy-3.5,6-trichloropvridine 
in  or  on  the  raw  agricultural 
commodities  rice  grain  at  0.5  part  per 
million  (ppm)  and  rice  straw  at  8.0  ppm. 
and  for  triclopyr  in  poultrj'  meat, 
poultry  fal.  and  meal  byproducts  (except 
kidney)  at  0.2  ppm,  poultry  kidney  at 
1.0  ppm  and  eggs  at  0.3  ppm.  These 
tolerances  are  renewed  in  response  to 
pesticide  petition  (PP)  8G3571 . 
submitted  by  DowElanco,  9002  Purdue 
Rd..  P.O.  Box  681428,  Indianapolis.  IN 
46268. 

The  company  has  requested  a  1-year 
renewal  of  the  temporary  tolerances  to 
permit  the  continued  marketing  of  the 
above  raw  agricultural  commodities 
when  treated  in  accordance  with  tlie 
provisions  of  the  experimental  use 
permit  i52719-EUP-8,  which  is  being 
renewed  under  the;  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  (Pub.  L.  95-396.  92  Stat 
819;  7  U.S.C.  136)  The  scientific  data 
reported  and  other  relevant  material 
were  evaluated,  and  it  was  determined 
that  rcnevyal  of  the  temporary  tolerances 
will  protect  the  public  health. 
Therefore,  the  temporary  tolerances 
have  biKin  renewed  on  the  condition 
that-the  pesticide  be  used  in  accordanc*- 
wUh  the  experimental  use  permit  and 
wfth  the  following  provisions: 

1.  The  total  amount  of  the  activi; 
mgredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  DowElanco  must  immediately 
notify  the  EPA  of  any  findings  from  the 
i;xperimental  use  that  have  a  bearing  on 
safety.  The  company  njust  also  keep 
records  of  prodiiction.  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

.   These  tolerances  (txpire  June  23,  1995. 
Residues  not  in  excess  of  tlieso  amounts 
remaining  in  or  on  the  above  raw 
agricultural  commodities  after  this     ' 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experiniental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  Or  if  any  experience  with  or 
•scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 
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Federal  Register  of  August  15.  1991  (56 
FR  40614).  stating  that  temporary- 
tolerances  had  been  renewed  for  the 
combined  residues  of  the  herbicldo 
triclopyr  (3,5.6-trichloro-2- 
pyridinyloxyacetic  acid)  and  its 
metabolites  3,5,6-trichloro-2-pyridinol. 
and  2-methoxy-3,5,6-trichloropvridinp 
in  or  on  the  raw  agricultural 
commodities  rice  grain  at  0.5  part  per 
million  (ppm)  and  rice  straw  at  8.0  ppin. 
and  for  triclopyr  in  poultry-  meat, 
poultry  fat.  and  meat  byproducts  (except 
kidney)  at  0.2  ppm,  poultry  kidney  at 
1.0  ppm  and  eggs  at  0.3  ppm.  These 
tolerances  are  renewed  in  response  to 
pesticide  petition  (PP)  8G3571. 
submitted  by  DowElanco.  9002  Purdue 
Rd..  P.O.  Box  681428.  Indianapolis.  IN 
46268. 

The  company  has  requested  a  1-year 
renewal  of  the  temporary  tolerances  to 
permit  the  continued  marketing  of  the 
above  raw  agricultural  commodiiie^ 
when  treated  in  accordance  with  tlie 
provisions  of  the  experimental  use 
permit  i52719-EUP-8.  which  is  being 
renewed  under  the;  Federal  Insecticide, 
'Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  (Pub.  L.  95-396.  92  Stat 
819;  7  U.S.C.  136).  The  scientific  data 
reported  and  other  relevant  material 
were  evaluated,  and  it  was  determined 
that  rcnevyal  of  the  temporary  tolerances 
will  protect  the  public  health. 
Therefore,  the  temporary  tolerances 
have  b«M3n  renewed  on  tiie  condition 
that-the  pesticide  be  used  in  arcordancf 
wilh  the  experimental  use  permit  and 
wfth  the  following  provisions: 

1.  The  total  amount  of  the  activi; 
ingredient  to  be  used  nmst  not  exceed 
the  quantity  authorized  by  the 
pxperime^tal  use  permit. 

2.  DowElanco  must  irnmcdi;itelv 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  prodiiction.  distribution,  and 
performance  and  on  request  make  the 
riicords  available  to  any  authorized 
officer  or  employee  of  tlie  EPA  or  the 
Food  and  Drug  Administration. 
.   These  tolerances  expire  June  23.  1995. 
Kesid\ies  not  in  excess  of  tliese  amounts 
remaining  in  or  on  the  above  raw- 
agricultural  commodities  after  this     ■ 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally  : 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 

•scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 


Tlje  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  QOl-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in  " 
the  Federal  Register  of  Mav  4.  1981  (40 
FR  24950). 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Authority:  21  V.ST..  34fui(ir. 

D.ited:  June  22,  1004 

Stephen  L.  (ohnson, 

Dinvtor.  Rcfiistration  Di\isi-iii.Ofiirf,ii    .  - 
Pfi-ticida  Program.^. 

IFR  Uoc  94-16194  Fiicd  7--i-<U.  8  4S  <.:7;i 
eiLUNG  CODE  6S6O-60-F 


(OPP-00386;  FRL-4899-7] 

Statement  of  Policy  for  Water  Soluble 
Packaging;  Notice  of  Availability  and 
Request  for  Comments 

AGENCY:  Environmental  Prot.!Ctirwi 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  is  soliciting  comments 
on  a  proposed  policy  for  watt-r  soluble 
packaging.  That  policy  has  been 
developed  in  a  draff  Pesticide 
Regulation  (PR)  Notice  entitled,  •VVa'.- r 
Soluble  Packaging  (WSP)"  which  is 
available  upon  request.  Interested 
piirties  may  request  a  copy  of  the 
Agency's  proposed  policy  as  .set  forth  in 
tl'.e  ADDRESSES  unit  of  this  notice. 
DATES:  Written  comments,  identified  bv 
the  docket  number  IOPP-00386!.  mu>I 
be  received  on  or  before  August  19, 
1994 

ADDRESSES:  The  PR  Notice  is  available 
from  Jeff  Kemptcr,  By  mail:  Registration 
Division  f7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  U  St..  SVV..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  713,  CM  #2.  1921  Jefferson 
Davis  Highway.  Arlington,  VA.  {703) 
305-5448. 

Submit  written  comments  to:  By  mail: 
Public  Docket  and  Freedom  of 


Information  Section.  Field  Operations 
Division  (7500C),  Office  of  P»  sticide 
Programs,  Environmental  Prntet  tion 
Agency.  401  M  St..  SW.,  Washington, 
DC:  20460.  In  person  bring  comments  tu 
Rm.  1128.  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  infonnation  as 
"Confidential  Business  Information" 
(CBI).  hiformation  so  marked  will  not  U- 
disflosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 

a;iy  written  comments  will  be  available 
for  public  inspection  in  Rm.  1 128  at  the 
Virginia  address  given  above,  from  8 

a.m.  to  4  p.m..  Monday  through  Friday, 

excluding  legal  hnlitk-H's. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Jeff  Kenipter  {7505C), 

Environmental  Protei:tion  Agency,  401 

M  St.,  SW.,  Washington.  DC  204tio. 

OtTire  location  and  telephone  luimlx-r; 

Rm.  713,  CM  #2.  1921  Jefferson  Davis 

Highway,  Arlington,  VA,  (703)  305- 

5448. 

SUPPLEMENTARY  INFORMATION:  Water 
soluble  packaging  (WSP).  which  usu.illy 
consists  of  polyvinyl  alcohol,  is  used  to 
package  certain  powdered  formulations 
of  pesticides  to  minimize  exposure  to 
pesticide  hajjdlers  via  inhalation.  EPA 
is  prtjposing  to  streamline  the 
registrntioii  requirements  for  WSP  to 
encourage  use  of  such  -reduced  risk" 
packciging.  Under  the  proposed  policy. 
EP.-\  will  register  WSP  along  with  nth.T 
foniis  of  packaging  uiulerone 
registration  numb(!r  under  the  foiiowiiiij 
conditions: 

1.  The  cor.fidenti.il  st.itement  of 
formula  (CSF)  must  list  the  chemical 
n.une(s),  trjde  name(s),  supplier(s),  CAS 
Registry  nu!nber(s).  and  amnunt(>)  of 
components  of  the  polyvinyl  alcohol 
film  and  printing  ink(s).  .-Ml  WSP 
components  mu.st  have  been  prttviousiv 
cleared  and  not  listed  as  ingredients  to 
the  product. 

2.  The  "Directions  For  Use"  on  the 
lal»el  must  provide  mixing  directions  in 
terms  of  WSP  packages  to  be  added  per 
unit  volume  of  water. 

To  add  WSP  to  an  existing 
registration,  a  registrant  would  notify 
EPA  by  submitting  a  letter  certifying 
compliance  with  the  PR  Notice,  and 
enclosing  two  copies  of  the  CSF  and  one 
copy  of  tlie  revised  lalwl. 


34622 


Federal  Register  /  Vol.  59,  No.  128  /  Wednesday,  July  6,  1994  /  Notices 


Federal  Register  / 


This  Federal  Re^  ster  notice 
announces  the  availability  of  the  draft 
PR  Notice  and  soHc  ts  comment  on  the 


proposed  pohcy.  If, 


after  reviewing  any 


comments,  EPA  determines  that  changes 
to  the  Pohcy  are  wa  Tanted,  the  Agency 
will  revise  the  draft  PR  Notice  prior  to 
release. 

List  of  Subjects 

Environmental  pibtection. 
Administrative  practice 
Agricultural  commqdities 
and  pests. 

Dated:  June  27, 19*  . 

Stephen  L.  Johnson, 

Director.  Registration  pi 
Pesticide  Programs. 

IFR  Doc.  94-16331  Fil^d 
BtLUNG  COOE  8S60-fiO-F 


and  procedure, 
Pesticides 


vision.  Office  of 
7-5-94:  8:45  ami 


[OPPTS-00125A;  FRL  -4872-3] 

Toxic  Substances  Qontrol  Act 
Confidential  Business  Information 
Claims  Policies  and  Regulations; 
Notice  of  Availabililjy 


agency:  Environmental 
Agency  (EPA). 
AcnON:  Notice  of  av 


cha  ige 
TSCA 


iW., 


ion  3 


SUMHMARY:  Nodce  is 
EPA  is  making  avai 
entitled  Final  Actioi 
Confidential  Busine,  ;s 
Reform  discussing  i 
Toxic  Substances 
Confidential  Businefs 
policies  and  certain 
EPA  which  may 
requirements  or 
DATES:  The  paper 
July  7. 1994. 
ADDRESSES:  Copies 
obtained  from  the 
(7408),  Environmen^l 
Agency.  401  M  St.. 
DC  20460.  Teleph 
TDD:  (202)  554-055 
Nonconfidential 
(7407).  Environment  al 
Agency,  NE-B607 
Washington,  DC  204pO 
(202)  260-7090. 
FOR  FURTHER 
Scott  M.  Sherlock, 
260-1536,  or  Carl  I 
Telephone:  (202) 
Management  Divisic  i 
Environmental " 
M  St.,  SW,  Rm.  E-1 
20460.  TDD:  (202) 
SUPPLEMENTARY 
September  1992 
commissioned  study 
of  CBI  Requirements 


lereby  given  that 
1  ible  a  final  paper 
Plan:  TSCA 
Information 
<  sues  regarding 
Cdntro!  Act  (TSCA) 
Information  (CBI) 
ijtiore  actions  by 
CBI 
implementation, 
be  available  after 


EPil 


Protection 
liability. 


wll 


c  f  the  paper  may  be 
T$CA  Hot  Line 
Protection 
,  Washington, 
(202) 554-1404, 
or  TSCA 
Information  Center 
Protection 
MSt.,SVV., 
,  Telephone: 


T  ilephc 


26<  ^-3956, 


INFORJyMlTION  COffTACT: 
one:  (202) 
ichenwald, 

,  Information 
(7407), 
f*rot€fction  Agency,  401 
8,  Washington,  DC 
534-0551. 
INFOltMATION:  In 
released  a 
entitled  Influence 
on  TSCA  CBI  (the 


"study").  The  study  was  commissioned 
as  part  of  an  EPA  initiative  to  improve 
TSCA's  utilization  as  a  toxics 
information  dissemination  statute.  The 
study  provided  an  in  depth  analysis  of 
CBI  claims,  submitter  procedures  for 
making  such  claims,  EPA  review  and 
challenges  of  claims,  and  effects  of  CB! 
claims  on  information  which  is  not 
eligible  for  confidential  treatment  by  the 
standards  estabfished  in  TSCA  and  its 
implementing  regulations,  including  40 
CFR  part  2,  on  EPA's  toxics  information 
mission. 

After  releasing  the  study.  EPA  has  met 
with  a  variety  of  state,  environmental, 
labor,  and  industry  groups.  In  addition, 
EPA  conducted  a  public  meeting 
regarding  the  study.  EPA  carefully 
considered  the  recommendations 
provided  in  the  study  and  the  comments 
it  has  received  from  the  public.  Based  in 
part  on  the  recommendations  and 
comments  received,  EPA  formulated  a 
working  paper  entitled  Proposed 
Actions  to  Reform  TSCA  Confidential 
Business  Information  (the  "proposal") 
discussing  the  issues  raised  by  EPA,  the 
study,  and  the  various  comments. 

The  Agency  conducted  a  second 
public  meeting  after  the  release  of  the 
proposal.  Again  EPA  has  received  many 
comments.  Based  on  the 
recommendations  and  comments 
received.  EPA  developed  the  final  paper 
entitled  Final  Action  Plan:  TSCA 
Confidential  Business  Information 
Reform.  The  paper  is  available  from  the 
TSCA  Hot  Line  at  the  location  listed 
under  the  ADDRESSES  unit. 

The  following  are  components  of  the 
Final  Action  Plan: 

1.  Educational  efforts. 

2.  Toxics  information  dissemination. 

3.  State  programs. 

4.  Regulatory  pohcy  clarifications. 

5.  CBI  review. 

6.  Industry  voluntary  information 
dissemination. 

7.  Regulatory  changes:  sunset 
provisions. 

8.  Regulatory  changes:  senior 
management  official  signing  CBI  claims. 

9.  Regulatory  changes:  upft-ont 
substantiation. 

All  the  comments  received  in  the 
various  stages  of  the  policy 
development  process,  various  other 
relevant  documents  and  the  transcripts 
of  the  public  meetings  have  been 
incorporated  into  a  public  case  file.  This 
case  file.  No.  001 25 A.  is  available  for 
inspection  in  the  TSCA  Nonconfidential 
Information  Center  located  at  EPA 
headquarters,  Rm.  NE-B607,  401  M  St., 
SW.,  Washington,  DC,  from  12  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  holidays. 


Dated:  June  27. 1994. 

Mark  A.  Greenwood, 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  94-16332  Filed  7-5-94;  8:45  ami 

B4LUNOCO0E  66«0'-S»rF 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Sutwnitted  To  Office  of 
Management  and  Budget  For  Review 

June  28, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
cleJarance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  )udy  Boley.  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  vrishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  3221 
NEOB.  Washington,  DC  20503,  (202) 
395-3561. 

OMB  Number:  3060-0341. 

Title:  Section  73.1680,  Emergency 
antennas. 

Action:  Extension  of  currently 
approved  collection. 

Respondents:  Non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  140 
responses;  1  houx  average  burden  per 
response;  140  hours  total  annual 
burden. 

Needs  and  Uses:  5?€ction  73.1680 
requires  that  hcensees  of  AM,  FM  or  TV 
stations  submit  an  informal  request  to 
the  FCC  (within  24  hours  of 
commencement  of  use)  to  continue 
operation  with  an  emergency  antenna. 
AJi  emergency  antenna  is  one  that  is 
erected  for  temporary  use  after  the 
authorized  main  and  auxiliary  antennas 
are  damaged  and  cannot  be  used.  The 
data  is  used  by  FCC  staff  to  ensure  that 
interference  is  not  caused  to  other 
existing  stations. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[PR  Doc  94-16239  Filed  7-5-94;  8:45  am) 
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tOA  94-694] 

Comments  Invited  on  Illinois  Public 
Safety  Plan  Amendment 

June  24, 1994. 

On  September  30.  1991,  the 
Commission  accepted  the  Public  Saft?ty 
Plan  for  Illinois  (Region  13).  On  June  6. 
1994.  Region  13  submitted  a  proposed 
amendment  to  its  plan  that  would  revise 
the  current  channel  allotments.  Because 
the  proposed  amendment  is  a  major 
change  to  the  Region  13  plan,  the 
Commission  is  soliciting  comments 
from  the  public  bofore  taking  action. 
(See  Report  and  Order.  General  Docket 
No.  87-112,  3  FCC  Red  905  (1987).  at 
paragraph  57.) 

Interested  parties  may  file  comments 
to  the  proposed  amendment  on  or  before 
August  4, 1994  and  reply  comments  on 
or  before  August  19,  1994.  Commenters 
should  send  an  original  and  five  copies 
of  comments  to  the  Secretary',  F€*deral 
Commimications  Commission^  - 
Washington,  DC  20554  and  should 
clearly  identify  them  as  submission  to 
PR  Docket  91-228  Illinois-Public  Safety 
Region  13. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford. 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge.  Office  of  Engineering  and 
Technology.  (202)  653-8112. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary- 

IFR  Dor.  94-16238  Filed  7-5-94:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Deutsche  Bank  AG,  Frankfurt, 
Germany;  Application  to  engage  In 
llonbanking  Activities 

Deutsche  Bank  AG,  Frankfurt. 
Germany  (Deutsche  Bank),  has  applied 
pursuant  to  §  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  §  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  to  engage  in  various 
activities  through  Deutsche  Bank  Sharps 
Pixley,  Inc.  (DBSPI)  and  Sharps  Pixley 
Brokers,  Inc.  ("Brokers"),  both  of  New 
York,  New  York,  which  were  acquired 
indirectly  by  Deutsche  Bank  from 
Kleinwort  Benson  Group  pic,  London, 
England  on  December  31,  1993. 
Deutsche  Bank  proposes  to  engage  in 
the  following  activities  through  DBSPI: 
(1)  trading  for  its  own  account  for 
nonhedging  purposes  in  gold,  silver  and 
platinum  bullion  in  the  spot,  forward 
and  over-the-counter  (OTC)  option 
markets;  and  (2)  providing  various 
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PA  94-694] 

Comments  Invited  on  Illinois  Public 
Safety  Plan  Amendment 

June  24.  1994. 

On  September  30.  1991,  the 
Commission  accepted  the  Public  Safety 
Plan  for. Illinois  (Region  13).  On  June  6. 
1994.  Region  13  submitted  a  proposed 
amendment  to  its  plan  that  would  revise 
the  current  channel  allotments.  Because 
the  proposed  amendment  is  a  major 
change  to  the  Region  13  plan,  the 
Commission  is  soliciting  comments 
from  the  public  before  taking  action. 
(See  Report  and  Order,  General  Docket 
No.  87-112,  3  FCC  Red  905  (1987).  at 
paragraph  57.) 

Interested  parties  may  file  comments 
to  the  proposed  amendment  on  or  before 
August  4, 1994  and  reply  comments  on 
or  before  August  19,  1994.  Commenters 
should  send  an  original  and  five  copies 
of  comments  to  the  Secretary,  Federal 
Communications  Commission^  - 
Washington,  DC  20554  and  should 
clearly  identify  them  as  submission  to 
PR  Docket  91-228  Illinois-Public  Safety 
Region  13. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  VVoolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology.  (202)  653-81 12. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary: 

(FR  Dor.  94-16238  Filed  7-5-94:  8;45  ami 
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FEDERAL  RESERVE  SYSTEM 

Deutsche  Bank  AG,  Frankfurt, 
Germany;  Application  to  engage  In 
rionbanking  Activities 

Deutsche  Bank  AG,  Frankfurt. 
Germany  (Deutsche  Bank),  has  applied 
pursuant  to  §  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  §  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  to  engage  in  various 
activities  through  Deutsche  Bank  Sharps 
Pixley.  Inc.  (DBSPI)  and  Sharps  Pixley 
Brokers.  Inc.  ("'Brokers"),  both  of  New 
York,  New  York,  which  were  acquired 
indirectly  by  Deutsche  Bank  from 
Kleinwort  Benson  Group  pic,  London. 
England  on  December  31,  1993. 
Deutsche  Bank  proposes  to  engage  in 
the  following  activities  through  DBSPI: 
(1)  trading  for  its  own  account  for 
nonhedging  purposes  in  gold,  silver  and 
platinum  bullion  in  the  spot,  forward 
and  over-the-counter  (OTC)  option 
markets;  and  (2)  providing  various 


financing  services.  Deutsche  Bank 
pmposes  to  provide  futures  conmiission 
merchant  (FCM)  execution  and 
investment  advisor)-  services  through 
Brokers,  an  FCM  registered  under  tlie 
Commodity  Exchange  Act  (7  U.S.C.  §  1 
et  seq],  on  the  following  contracts: 
Copper  Futures.  Options  on  Copper 
Futures,  Gold  Futures.  Options  on  Cold 
Futures.  Silver  Futures,  and  Options  vn 
Silver  Futures  on  the  Commodity 
Exchange.  Inc.:  Copper  Futures,  Options 
on  Copper  Futures.  Lead  Futures,  * 
Options  on  Lead  Futures,  Zinc  Futures. 
Options  on  Zinc  Futures.  Aluminum 
Futures.  Options  on  Aluminum  Futures. 
Tin  Futures,  Options  on  Tin  Futures. 
Nickel  Futures,  Options  on  Nickel 
Futures,  Aluminum  Alloy  Futures,  and 
Options  on  Aluminum  Alloy  Futures  oa 
The  London  Metal  Exchange.  Limited 
The  activities  will  be  conducted  on  a 
world  wide  basis. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  baiiks  as  to  be 
a  proper  incident  thereto.  This  statutory, 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  bo  permissible  for 
a  bank  holding  comjiany.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performjuice  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
generally  have  provided  the  proposed 
activity,  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity,  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  speciafized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors.  516  F.2d  1229. 1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y.  49  FR  806  (1984). 

Deutsche  Bank  states  that  the  Board 
previously  has  determined  by 
Regulation  that  certain  of  the  proposed 
activities,  when  conducted  within 


limitations  established  by  tiie  Board  in 
its  regulations  and  in  relattxj 
interpretations  and  orders,  are  ciosely 
related  to  banking  for  purposes  of  § 
4(c)(8)  of  the  BHC  Act.  See  12  CFR 
225.25(b)(1)  and  Weslpac  Banking 
Corporation.  73  Federal  Ret;er\c 
Bulletin  61  (1987)  (niaking,  acquiring  or 
ser\icing  loans  or  other  extensions  of 
credit);  12  C.F.R.  225.25(b)(18)  and  (19) 
(providing  FCM  transactional  and 
advisor}'  services  with  respect  to  bullion 
contracts). 

Deutsche  Bank  also  maintains  that  the 
Board  has  determined  by  order  that 
several  of  the  other  proposed  activities, 
when  conducted  within  the  Umitations 
established  by  the  Board  in  previous 
orders,  are  closely  related  to  banking 
Sec  Midland  Bark.  PLC.  76  Fedt^ral 
Reserve  Bulletin  860  (1990)  (trading 
gold  and  silver  bullion  in  the  spot 
market  for  a  bank  holding  company's 
own  account);  J. P.  Morgan  6-  Co. 
Incorporated,  80  Federal  Rt!serve 
Bulletin  151  (1994)  (providing  FCM 
transactional  and  advisory  services  with 
respect  to  nonfinancial  commodity 
contracts).  Deutsche  Bank  maintains 
that  DBSPI  and  Brokers  would  condud 
these  previously  approved  activities  in 
conformity  with  the  conditions  and 
limitations  established  by  thi;  Board  in 
prior  cases. 

Deutsche  Bank  further  states  that  the 
Board  previously  has  not  approved 
trading  platinum  bullion  in  the  spol 
market  for  a  bank  holding  company's 
own  account,  or  trading  gold,  silver  or 
platinum  buUion  in  the  fonvard  or  OTC 
option  market  for  a  bank  holding 
compemy's  own  account  for  nonhedging 
purposes.  With  respect  to  trading  gold 
and  silver  in  the  forward  and  OTC 
option  markets.  Deutsche  Bank 
maintains  that  the  Board  previously  luis 
determined  that  trading  for  nonhedging 
purposes  in  the  proposed  derivative 
contracts  with  respect  to  other  bank- 
eligible  investments  is  closely  related  to 
banking,  and,  therefore,  that  trading 
these  contracts  with  respect  to  silver 
and  gold  bullion  also  is  closely  related 
to  banking.  See  Hongkong  and  Shanghai 
Banking  Corporation.  75  Federal 
Reserve  Bulletin  217  (1989)  (trading 
foreign  exchange  for  a  bank  holding 
company's  own  account  for  nonhedging 
purposes  in  the  spot,  fonvard.  options, 
futures  and  options  on  futures  markets). 

Witli  respect  to  its  proposal  that 
Company  trade  for  its  own  account  in 
platinum  bullion,  Deutsche  Bank  states 
tliat  the  OCC  and  the  New  York  State 
Banking  Department  have  approved  this 
activity  for  banks  under  their  respective 
jurisdictions.  Deutsche  Bank  also  states 
that  the  Board  has  approved  under  § 
4(c)(8)  of  the  BHC  Act  the  purchase  and 
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sale  of  platinuni  coi  is.  under  limited 
circumstances.  See  itandard  Chartered 
PLC,  76  Federal  Resjrve  Bulletin  681 
(1990).  Deutsche  Ba  ok  also  states  that 
the  Board  has  apprc  ved.  undef 
Regulation  K  (12  C.l  "R.  part  211). 
trading  in  platinum  by  bank  holding 
company  subsidiari  «  located  outside 
the  United  States.  S  ?e  J.P.  Morgan  6-  Co. 
Incorporated,  76  Fei  leral  Reserve 
Bulletin  552  (1990).  Deutsche  Bank 
maintains  that  for  ti  ese  reasons,  the 
proposed  trading  in  platinum  bullion  is 
closely  related  to  ba  nking. 

In  order  to  approv  e  the  proposal,  the 
Board  must  determi  le  that  the  proposed 
activities  to  be  cond  iicted  by  CBSPI  and 
Brokers  'can  reason  sbly  be  expecied  to 
produce  benefits  to  he  public,  such  as 
greater  convenience  increased 
comf)etition.  or  gain  s  in  efficiency,  that 
outweigh  possible  a  Iverse  effects,  such 
as  undue  concentral  ion  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests ,  or  unsound 
banking  practices.  "  12  U.S.C.  § 
1843(c)(8). 

Deutsche  Bink  be  ieves  that  the 
proposal  will  produ  :e  public  benefits 
that  outweigh  any  p  Mential  adverse 
effects.  In  particular ,  Deutsche  Bank 
maintains  that  the  proposal  will 
enhance  competitio  i  and  enable 
Deutsche  Bank  to  of  er  its  customers  a 
broader  range  of  pre  duets.  In  addition, 
Deutsche  Bank  state  s  that  the  proposed 
activities  will  not  re  suit  in  the  adverse 
effects  such  as  an  m  due  concentration 
of  resources,  decrea:  ed  or  unfair 
competition,  conflic  ts  of  interest,  or 
unsound  banking  pr  actices. 

In  publishing  tae  )roposal  for 
comment,  the  Boarc  does  not  take  a 
position  on  issues  rs  ised  by  the 
proposal.  Notice  of  1  he  proposal  is 
published  solely  to  i  eek  the  views  of 
intereslcd  persons  o  a  the  issues 
presented  by  the  ap  ilication  and  does 
not  represent  a  dete  mination  by  the 
Board  that  the  propc  sal  meets,  or  is 
likely  to  meet,  the  si  andards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submittec  in  writing  and 
received  by  William  \V.  Wiles. 
Secretary,  Board  of  (Governors  of  the 
Federal  Reser\e  Sys  em.  Washington, 
D.C  20551.  not  latei  than  July  31. 1994. 
Any  request  for  a  he  iring  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Bci,-(  "s  Rules  of 
Procedure  (12  CFR  :  52.3(e)).  be 
accompanied  by  a  si  atement  of  the 
reasons  why  a  writt(  n  presentation 
would  not  suffice  in  lieu  nf  a  hearing, 
identifying  specifia  lly  any  questions  of 
fact  that  are  in  disp\  te,  summarizing  the 
evidence  that  wouk  be  presented  at  a 
hearing,  and  indicat  ng  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Chicago. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  29. 1994. 
Jennifer  ).  Johnson, 
Associate  Secretary  of  the  Board- 
(FR  Doc.  94-16289  Filed  7-5-94;  8:45  am) 
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FSB  Financial  Corporation;  Fonmations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  29, 
1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  FSB  Financial  Corporation, 
Francisco.  Indiana,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Francisco  State  Bank.  Francisco. 
Indiana. 

2.  Southern  Bancshares.  Ltd., 
Carbondale,  Illinois  to  acquire  100 
percent  of  the  voting  shares  of  DeSoto 
Bancshares.  Inc..  De  Soto.  Illinois,  and 
thereby  indirectly  acquire  Bank  of 
DeSoto,  Ete  Soto,  Illinois. 


Board  of  Governors  of  the  Federal  Reserve 
System.  June  29. 1994. 
Jennifer  J.  Johnson,  .  '    ' 

Associate  Secretary  of  the  Board. 
|FR  Doc.  94-16290  Filed  7-5-94;  8:45  ami 
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Trans  Financial  Bancorp,  Inc.;  Notice 
of  Application  to  Engage  de  novo  in 
Permissible  NonbanUng  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Chice  the 
application  has  been  accepted  for 
processing,  it  wriil  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  p)ersons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources;, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application  • 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  29.  1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sum.ner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Trans  Financial  Bancorp,  Inc., 
Bowling  Green.  Kentucky,  to  engage  de 
novo,  through  indirect  nonbank 
subsidiaries,  Tran  Financial  Service 
Corporation,  Tullahoma,  Tennessee  and 
General  Service  Corporation, 


Russellville.  Kentucky,  in  full  service 
securities  brokerage  activities  and  in 
fixed  and  variable  rate  armuity  sales 
activities  in  places  where  the 
applicant's  thrift  subsidiaries  have 
lending  offices  that  have  populations 
not  exceeding  5,000,  pursuant  to  §§ 
225.25(b)(4)  and  (15)(ii)  and  § 
225.25(b)(8)(iii)  of  the  Board's 
Regulation  Y.  The  applicant  also  plans 
to  engage  in  riskless  principal 
transactions,  which  has  been  approved 
by  Board  order.  Bankers  Trust  New  York 
Corporation,  75  Federal  Reser\e 
Bulletin  829  (1989);  Cardinal 
Bancshares.  Inc.,  80  Federal  Reserve 
Bulletin  447  (1994).  Nationwide  scope 
for  full  service  brokerage  activities  and 
riskless  principal  activities.  For  annuity 
sales  activities,  in  Auburn.  Kentucky, 
and  Mt.  Pleasant  and  Kingston. 
Tennessee,  and  any  future  offices  i 

acquired  or  established  by  the 
applicant's  thrift  subsidiaries  that  are      -^i 
located  in  towns  with  populations  not        ^ 
exceeding  5.000. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  29. 1994. 

Jennifer  J.  Johnson.  ' 

Associate  Secretary  of  the  Board  ' 

[FR  Doc.  94-16291  Filed  7-5-94;  8:45  am]  ! 
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FEDERAL  TRADE  COMMISSION 
[File  No.  941  0019] 

The  Dow  Chemical  Company,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things.  Marion  Merrell 
Dow  to  license  its  dicyclomine 
formulations  and  production  technology 
to  a  third  party,  and  to  contract 
manufacture  dicyclomine  for  the  third 
party  while  that  party  awaits  the  Food 
and  Drug  Administration  approval  to 
sell  Its  own  dicyclomine.  The  consent 
agreement  also  %vould  prohibit  future 
acquisition  of  any  dicyclomine 
manufacturing,  production  or 
distribution  capabilities  without  prior 
Commission  approval. 

DATES:  Comments  must  be  received  on 
or  before  September  6.  1994. 
ADDRESSES;  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretar>. 


Russellville.  Kentucky,  in  full  service 
securities  brokerage  activities  and  in 
fixed  and  variable  rate  annuity  sales 
activities  in  places  where  the 
applicant's  thrift  subsidiaries  have 
lending  offices  that  have  populations 
not  exceeding  5.000,  pursuant  to  §§ 
225.25(b)(4)  and  (15)(ii)  and  § 
225.25(b)(8)(iii)  of  the  Board's 
Regulation  Y.  The  applicant  also  plans 
to  engage  in  riskless  principal 
transactions,  which  has  been  approved 
by  Board  order.  Bankers  Trust  New  York 
Corporation.  75  Federal  Reser\-e 
Bulletin  829  (1989);  Cardinal 
Bancshares.  Inc..  80  Federal  Reserve 
Bulletin  447  (1994).  Nationwide  scope 
for  full  service  brokerage  activities  and 
riskless  principal  activities.  For  annuity 
sales  activities,  in  Auburn.  Kentucky, 
and  Mt.  Pleasant  and  Kingston. 
Tennessee,  and  any  future  offices 
acquired  or  established  by  the 
applicant's  thrift  subsidiaries  that  are 
located  in  towns  with  populations  not 
exceeding  5.000. 

Board  of  Governors  of  the  Federal  Resene 
System.  June  29. 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(PR  Doc.  94-16291  Filed  7-5-94;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 
(File  No.  941  0019] 

The  Dow  Chemical  Company,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 
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summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things.  Marion  Merrell 
Dow  to  license  its  dicyclomine 
formulations  and  production  technology 
to  a  third  party,  and  to  contract 
manufacture  dicyclomine  for  the  third 
party  while  that  party  awaits  the  Food 
and  Drug  Administration  approval  to 
sell  its  ouTi  dicyclomine.  The  consent 
agreement  also  would  prohibit  future 
acquisition  of  any  dicyclomine 
manufacturing,  production  or 
distribution  capabilities  without  prior 
Commission  approval. 

DATES:  Comments  must  be  received  on 
or  before  September  6.  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretar>. 


Room  159.  6th  St.  and  Pa.  Ave..  N\V.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  MalesteV  or  Claudia  Higgins.  FTC/ 
S-2224.  Washington.  DC  20580.  (202) 
326-2682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Conunission  and 
will  be  available  for  insp)ection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6){ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  Acquisition  of 
certain  stock  of  Rugby-Darby  Group 
Companies,  Inc.  ("Rugby")  by  Marion 
Merrell  Dow  Inc.  ("MMD"),  a  subsidiar>' 
of  The  Dow  Chemical  Company 
("Dow")  (collectively  referred  to  as 
"Proposed  Respondents"),  and  it  now- 
appearing  that  Proposed  Respondents 
are  willing  to  enter  into  an  Agreement 
Containing  Consent  Order 
(  "Agreement")  to  license  certain  assets, 
contract  manufacture  dicyclomine 
tablets  and  capsules,  cease  and  desist 
from  certain  acts,  and  provide  for 
certain  other  relief; 

It  is  hereby  agreed  by  and  between 
Proposed  Respondents,  by  their  duly 
authorized  officers  and  their  attorneys, 
and  counsel  for  the  Commission  that: 

1.  Proposed  Respondent  Dow  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  Delaware.  v\ith 
its  principal  place  of  business  located  at 
2030  Dow  Center,  Midland.  Michigan. 
48674. 

2.  Proposed  Respondent  MMD  is  a 
subsidieu-y  of  Dow.  and  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
state  of  Delaware,  with  its  principal 
place  of  business  located  at  9300  Ward 
Parkway.  Kansas  City,  Missouri,  641 14. 

3.  Proposed  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Proposed  Respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 


statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claims  under  the  Equal 
Access  to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  six-ty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  Proposed 
Respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  ser\'e  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  Proposed 
Respondents  that  the  law  has  been 
violated  as  alleged  in  the  draft  of 
complaint  here  attached,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  rules,  the  Commission 
may.  without  further  notice  to  Proposed 
Respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  license  and  to  cease  ' 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  ser\ice. 
Delivery  by  the  United  States  Postal 
Ser\ice  of  the  complaint  and  decision 
containing  the  agreed-to  Order  to 
Proposed  Respondents'  addressed  as 
stated  in  this  agreement  shall  constitutu 
service.  Proposed  Respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construmg  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  th»> 
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Order  or  the  agree  nent  may  be  used  to 
vary  or  contradict  fhe  terms  of  the 
Order. 

8.  Proposed  Resfcondents  have  read 
the  proposed  Com  jlaint  and  Order 
contemplated  hereby.  Proposed 
Respondents  unda-stand  that  once  the 
Order  has  been  issued,  they  will  be 
required  to  file  on(  i  or  more  compliance 
reports  showing  tt  ey  have  fully 


complied  with  the 


Respondents  furth  a  understand  that 


they  may  be  liable 


the  amount  provid  ed  by  law  for  each 
violation  of  the  Orper  after  it  becomes 
final. 

Order 

I 


pred  jc 


£  nd  • 


It  is  ordered  that , 
Order,  the  followrii  g 
apply: 

A.  "Dow"  meani 
Company,  its 
divisions,  groups 
controlled  by  EJow 
directors,  officers, 
and  representative^ 
successors  and  ass 

B.  "MMD"  meaqs 
Dow  Inc.,  its  pred 
divisions,  groups 
controlled  by  MM1{) 
directors,  officers, 
and  representative  i 
successors  and  ass 

C.  "Rugby' 
its  predecessors 
groups  and  affiUat^s 
Rugby,  and  its 
officers,  employee: 
representatives 
successors  and  ass 


snd  ', 


meai  is 


resf  ective  i 


,  and 


D.  "Respondent; 
MMD. 

E.  "Commission 
Trade  Commission. 

F.  "Acquisition 
acquisition  by  Respondents 
Rugby  stock  that  is 
purchase  agreemer  t 
1993. 

G.  "Rugby  intaniibl 
assets"  means  thos ; 
the  manufacture  aqd 
dicyclomine  tablet 
acquired  in  the  Acquisition 
part  of  Rugby's  ph]  sical 
other  tangible  asse  s 
limited  to  all  formul 
trade  secrets,  techr  ology 
specifications,  desi  jn 
processes,  quality 
materials,  technica 
management  infonjiation 
software,  the  Drug 
information  relatinb 
Food  and  Drug  Adfiinistrati 
approvals. 


Order.  Proposed 


for  civil  penalties  in 


as  used  in  this 
definitions  shall 


The  Dow  Chemical 
essors,  subsidiaries, 

affiliates 
and  its  respective 
jmployees,  agents 
,  and  their  respective 
gns. 
Marion  Merrell 
lessors,  subsidiaries, 
affiliates 
and  its  respective 
jmployees,  agents 
,  and  their  respective 
gns. 
Rugby  Group,  Inc., 
siibsidiaries,  divisions, 
controlled  by 
directors, 
agents  and 
their  respective 


gns. 
means  Dow  and 


means  the  Federal 

means  the 

of  certain 
the  subject  of  a  stock 
dated  October  4. 

e  dicyclomine 
assets  relating  to 
sale  of 
and  capsules 

that  are  not 
facilities  or 
including  but  not 
ations,  patents, 
know-how, 
s,  drawings,      ^ 
( ontrol  data,  research 
information, 

systems, 
faster  file,  and  all 
to  United  States 

ion  ("FDA") 


H.  "Potential  New  Entrant"  means  the 
person(s)  for  whom  MMD  shall  contra^ 
manufacture,  and  to  whom  MMD  shall 
sell,  dicyclomine  tablets  and  capsules 
and  license  the  Rugby  intangible 
dicyclomine  assets.  "The  Potential  New 
Entrant  must  be  a  generic  or  a  branded 
pharmaceutical  manufacturer  with 
manufacturing  facilities  approved  by  the 
FDA  for  the  manufacture  of  generic  or 
branded  pharmaceutical  products  in  the 
United  States. 

I.  "Dicyclomine  tablets  and  capsules" 
means  pharmaceutically  acceptable 
finished  tablets  and  capsules  consisting 
of  either  lOmg  or  20mg  of  dicyclomine 
hydrochloride  U.S.P.  manufactured 
under  an  approved  New  Drug 
Application  ("NDA")  or  an  approved 
Abbreviated  New  Drug  Application 
("ANDA")  for  sale  in  the  United  States 
and  that  have  received  at  least  an  AB 
rating  by  the  FDA. 

J.  "Contract  manufacture"  means  the 
manufacture  of  an  unlimited  volume  of 
dicyclomine  tablets  and  capsules  by 
MMD  for  sale  to  a  Potential  New  Entrant 
in  finished  packaged  form  suitable  for 
commercial  sale  in  the  United  States. 

K.  "Finished  packaged  form"  means 
packaged  in  all  forms  required  by  the 
Potential  new  Entrant  so  as  to  optimize 
sales  and  distribution  of  the  product, 
including  but  not  limited  to  inscribing 
the  name  and  identification  codes  of  the 
Potential  New  Entrant  on  the  packaging 
of  dicyclomine  capsules  or  tablets,  and 
packaging  the  dicyclomine  tablets  and 
capsules  in  imits  required  by  the 
Potential  New  Entrant,  as  permitted  by 
Rugby's  existing  ANDA. 

L.  "Formulation"  means  any  and  all 
information,  including  both  patent  and 
trade  secret  information,  technical 
assistance  and  advice,  relating  to  the 
manufacture  of  dicyclomine  tablets  and 
capsules  that  meet  United  States  Food 
and  Drug  Administration  approved 
specifications  therefor. 

II 

It  is  further  ordered  that: 

A.  Within  twelve  (12)  months  from 
the  date  this  Order  becomes  final,  MMD 
shall  enter  into  an  agreement 
(hereinafter  "Agreement"),  in  good 
faith: 

1.  To  license  to  the  Potential  New 
Entrant  in  perpetuity  a  non-exclusive 
right  to  the  Rugby  intangible 
dicyclomine  assets  at  no  minimum 
price;  and 

2.  To  contract  manufacture  and 
deliver  in  a  timely  maimer  the  volume 
of  dicyclomine  tablets  and  capsules 
requested  by  the  Potential  New  Entrant, 
at  a  price  not  to  exceed  48%  of  the 
Average  Wholesale  Price  of  Rugby's 


dicyclomine  tablets  and  capsules  in 
effect  as  of  July  2,  1993. 

MMD  shall  enter  into  such  Agreement 
to  license  and  contract  manufacture 
only  with  a  Potential  New  Entrant  that 
receives  the  prior  approval  of  the 
Commission,  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission  and  that  is  consistent  with 
the  purposes  of  this  Order.  The 
purposes  of  this  Order  are:  (a)  to  provide 
the  means  for  establishing  an  ongoing, 
viable  enterprise  to  replace  the 
competition  in  the  dicyclomine  tablet 
and  capsule  market  alleged  in  the 
Commission's  Complaint  to  have  been 
eliminated  by  the  Acquisition;  and  (b)  to 
remedy  the  lessening  of  competition 
alleged  in  the  Commission's  Complaint 
to  have  resulted  from  the  Acquisition. 

B.  The  Agreement  shall  require  the 
Potential  New  Entrant  to  submit  to  the 
Commission  a  certification  attesting  to 
the  Potential  New  Entrant's  good  faith 
intention  and  actual  plan  to  obtain  FDA 
approval  of  its  own  NDA  of  ANDA  for 
the  manufacture  and  sale  of 
dicyclomine  tablets  and  capsules  in  an 
expedited  manner.  The  Agreement  shall 
terminate  in  the  event  that  the  Potential 
New  Entrant  fails  to  sell  or  discontinues 
the  sale  of  contract  manufactured 
dicyclomine  tablets  and  capsules  prior 
to  obtaining  FDA  approval,  or  abandons 
its  efforts  or  fails  to  obtain  FDA 
approval  of  its  own  NDA  or  ANDA  for 
dicyclomine  tablets  and  capsules  within 
seven  (7)  years  from  the  date  the 
Commission  approves  the  Agreement. 

C.  The  Agreement  shall  require  the 
Potential  New  Entrant  to  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  its  efforts  to  sell 
contract  manufactured  dicyclomine 
tablets  and  capsules  and  to  obtain  FDA 
approvals  necessary  for  manufacturing 
its  own  dicyclomine  tablets  and 
capsules.  The  Agreement  shall  require 
such  report  to  be  submitted  one  (1)  year 
from  the  date  the  Agreement  becomes 
effective  and  annually  thereafter  until 
contract  manufacturing  ceases.  The 
Agreement  shall  also  require  the 
Potential  New  Entrant  to  report  to  the 
Commission  at  least  thirty  (30)  days 
prior  to  its  discontinuing  the  sale  of 
contract  manufactiired  dicyclomine 
tablets  and  capsules  or  abandoning  its 
efforts  to  obtain  FDA  approvals 
necessary  for  manufacturing  its  own 
dicyclomine  tablets  and  capsules. 

D.  MMD  shall  deliver  dicyclomine 
tablets  and  capsules  to  the  Potential 
New  Entrant  within  two  (2)  months 
from  the  date  the  Commission  approves 
the  Potential  New  Entrant  and  the 
Agreement.  The  Potential  New  Entrant- 
shall  have  the  right  to  continue  to 
purchase  dicyclomine  tablets  and 


capsules  from  MMD  pursuant  to  the 
Agreement  imtil  six  (6)  months  after  the 
date  that  the  Potential  New  Entrant 
obtains  FDA  approval  of  its  own  NDA 
or  ANDA  for  the  manufacture  and  sale 
of  dicyclomine  tablets  and  capsules  in 
the  United  States. 

E.  MMD  shall  make  representations 
and  warranties  to  the  Potential  New 
Entrant  that  the  contract  manufactured 
dicyclomine  tablets  and  capsules  meet 
the  United  States  Food  and  Drug 
Administration  approved  specifications 
therefor  and  are  not  adulterated  or 
misbranded  within  the  meaning  of  tlie 
Food.  Drug  and  Cosmetic  Act,  21  U.S.C. 
321 ,  et  seq.  MMD  shall  agree  to 
indemnify,  defend  and  hold  the 
Potential  New  Entrant  harmless  from 
any  and  all  suits,  claims,  actions, 
demands,  liabilities,  expenses  or  losses 
alleged  to  result  from  the  failure  of  the 
manufactured  dicyclomine  tablets  and 
capsules  to  meet  the  specifications.  This 
obligation  shall  be  contingent  upon  the 
Potential  New  Entrant  giving  MMD 
prompt,  adequate  notice  of  such  claim, 
cooperating  fully  in  the  defense  of  such 
claim,  and  permitting  MMD  to  assume 
the  sole  control  of  all  phases  of  the 
defense  and/or  settlement  of  such  claim, 
including  the  selection  of  counsel.  This 
obligation  shall  not  require  MMD  to  be 
liable  for  any  negligent  act  or  omission 
of  the  Potential  New  Entrant  or  for  any 
representations  and  warranties,  express 
or  implied,  made  by  the  Potential  New 
Entrant  that  exceed  the  representations 
and  warranties  made 'by  MMD  to  the 
Potential  New  Entrant. 

F.  Upon  reasonable  notice  from  and  at 
the  option  of  the  Potential  New  Entrant, 
MMD  shall  provide  information, 
technical  assistance  and  advice 
sufficient  to  assist  the  Potential  New 
Entrant  in  obtaining  FDA  approval  for 
the  manufacture  and  sale  of 
dicyclomine  tablets  and  capsules.  Such 
assistance  shall  include  reasonable 
consultation  with  knowledgeable 
employees  of  MMD  and  training  at  the 
Potential  New  Entrant's  facility  for  a 
period  of  time  sufficient  to  satisfy  the 
Potential  New  Entrant's  management 
that  its  personnel  are  appropriately 
trained  in  the  manufacture  of 
dicyclomine  tablets  and  capsules. 

G.  While  the  obligations  imposed  by 
Paragraphs  II. A,  II.D  or  Paragraph  III  of 
this  Order  are  in  effiact,  Respondents 
shall  take  such  actions  as  are  necessary 
to  maintain  the  viability  and 
marketability  of  the  Rugby  intangible 
dicyclomine  assets  and  the  tangible 
assets  needed  to  contract  manufacture 
and  sell  dicyclomine  tablets  and 
capsules  and  to  prevent  the  destruction, 
removal,  wasting,  deterioration  or 
impairment  of  any  of  the  Rugby 
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capsules  from  MMD  pursuant  to  the 
Agreement  until  six  (6)  months  after  the 
date  that  the  Potential  New  Entrant 
obtains  FDA  approval  of  its  outi  NDA 
or  ANDA  for  the  manufacture  and  sale 
of  dicyclomine  tablets  and  capsules  in 
the  United  States. 

E.  MMD  shall  make  representations 
cmd  warranties  to  the  Potential  New 

.  Entrant  that  the  contract  manufactured 
dicyclomine  tablets  and  capsules  meet 
the  United  States  Food  and  Drug 
Administration  approved  specifications 
therefor  and  are  not  adulterated  or 
misbranded  within  the  meaning  of  tlie 
Food.  Drug  and  Cosmetic  Act,  21  U.S.C. 
321,  et  seq.  MMD  shall  agree  to 
indemnify,  defend  and  hold  the 
Potential  New  Entrant  harmless  from 
any  and  all  suits,  claims,  actions, 
demands,  liabilities,  expenses  or  losses 
alleged  to  result  from  the  failure  of  the 
manufactured  dicyclomine  tablets  and 
capsules  to  meet  the  specifications.  This 
obligation  shall  be  contingent  upon  the 
Potential  New  Entrant  giving  MMD 
prompt,  adequate  notice  of  such  claim, 
cooperating  fully  in  the  defense  of  such 
claim,  and  permitting  MMD  to  assume 
the  sole  control  of  all  phases  of  the 
defense  and/or  settlement  of  such  claim, 
including  the  selection  of  counsel.  This 
obligation  shall  not  require  MMD  to  be 
liable  for  any  negligent  act  or  omission 
of  the  Potential  New  Entrant  or  for  any 
representations  and  warranties,  express 
or  imphed,  made  by  the  Potential  New 
Entrant  that  exceed  the  representations 
and  warranties  made  "by  MMD  to  the 
Potential  New  Entrant. 

F.  Upon  reasonable  notice  from  and  at 
the  option  of  the  Potential  New  Entrant, 
MMD  shall  provide  information, 
technical  assistance  and  advice    ' 
sufficient  to  assist  the  Potential  New 
Entrant  in  obtaining  FDA  approval  for 
the  manufacture  and  sale  of 
dicyclomine  tablets  and  capsules.  Such 
assistance  shall  include  reasonable 
consultation  with  knowledgeable 
employees  of  MMD  and  training  at  the 
Potential  New  Entrant's  facility  for  a 
period  of  time  sufficient  to  satisfy  the 
Potential  New  Entrant's  management 
that  its  personnel  are  appropriately 
trained  in  the  manufacture  of 
dicyclomine  tablets  and  capsules. 

G.  While  the  obligations  unposed  by 
Paragraphs  n.A,  n.D  or  Paragraph  ID  of 
this  Order  are  in  effect,  Respondents 
shall  take  such  actions  as  are  necessary 
to  maintain  the  viability  and 
marketability  of  the  Rugby  intangible 
dicyclomine  assets  and  the  tangible 
assets  needed  to  contract  manufacture 
and  sell  dicyclomine  tablets  and 
capsules  and  to  prevent  the  destruction, 
removal,  wasting,  deterioration  or 
impairment  of  any  of  the  Rugby 


intangible  and  tangible  assets  relating  to 
the  manufacture  of  dicyclomine  tablets 
and  capsules  except  in  the  ordinary' 
course  of  business  and  except  for 
ordinary  wear  and  tear  that  does  not 
affect  the  viability  and  marketability  of 
the  Rugby  intangible  and  tangible  assets. 

Ill 

//  is  further  ordered  that ; 

A.  MMD  shall  consent  to  the 
appointment  of  a  trustee  by  the 
Commission  to  terminate  MMD's  prior 
Agreement,  if  any,  and  to  enter  into  a 
new  Agreement  on  behalf  of  MMD  with 
a  Potential  New  Entrant  selected  by  the 
trustee  if: 

1.  MMD  has  not  entered  into  an 
Agreement  to  contract  manufacture 
dicyclomine  tablets  and  capsules  and  to 
license  the  Rugby  intangible 
dicyclomine  assets  to  a  Potential  New 
Entrant  within  twelve  (12)  months  as 
provided  for  in  Paragraph  II  of  this 
Order;  or 

2.  The  Potential  New  Entrant 
terminates  the  Agreement  to  contract 
manufacturer,  fails  to  sell,  or 
discontinues  the  sale  of  contract 
manufactured  dicylomine  tablets  and 
capsules  in  the  United  States  prior  to 
obtaining  FDA  approval  of  its  own  NDA 
and  ANDA  for  the  manufacture  and  sale 
of  dicyclomine  tablets  and  capsules;  or 

3.  The  Potential  New  Entrant 
abandons  its  efforts  or  fails  to  obtain 
FDA  approval  of  it  own  NDA  or  ANDA 
for  diclyclomine  tablets  and  capsules 
within  seven  (7)  years  from  the  date  the 
Commission  approves  the  Agreement. 

In  the  event  the  Commission  or  the 
Attorney  General  brings  an  action 
against  Respondents  to  enforce  this 
order  pursuant  to  section  5(7)  of  the 
Federal  Trade  Commission  Act,  15    - 
U.S.C.  section  45(7),  or  any  other  statute 
enforced  by  the  Commission,  MMD 
shall  consent  to  the  appointment  of  a 
trustee  in  such  action.  Neither  the 
appointment  of  a  trustee  nor  a  decision 
not  to  appoint  a  trustee  under  this 
Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it  for  any  failure  by 
Respondents  to  comply  with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.  A  of  this  Order.  MMD 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  duties,  authorities,  and 
responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  MMD. 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 


divestitures.  If  MMD  has  not  opposed, 
in  writing,  including  the  reasons  for 
opposing,  the  selection  of  any  proposed 
trustee  within  ten  (10)  days  after  notice 
by  the  staff  of  the  Commission  to  MMD 
of  the  identity  of  any  proposed  trustee. 
MMD  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  enter 
into  an  Agreement  as  specified  in 
Paragraph  II  of  this  Order. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee.  MMD  shall 
execute  a  trust  agreement  that,  subject  to 
the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  transfers  to  the 
trustee  all  rights  and  powers  necessary 
to  permit  the  trustee  to  enter  into  the 
Agreement  required  by  Paragraph  11  of 
this  Order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  III.B.3  to  terminate  any 
prior  Agreement  and  to  enter  into  the 
Agreement  specified  in  Paragraph  II  of 
this  Order,  which  Agreement  shall  be 
subject  to  the  prior  approval  of  the 
Commission.  If,  however,  at  the  end  of 
the  twelve  (12)  month  period  the  trustee 
has  submitted  a  plan  or  believes  that  the 
Agreement  required  by  Paragraph  II  of 
this  Order  can  be  entered  into  within  a 
reasonable  time,  the  twelve  (12)  month 
period  may  be  extended  by  the 
Commission  or,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court; 
provided,  however,  the  Commission  my 
extend  the  twelve  (12)  month  period 
only  two  (2)  time  and  for  no  longer  thaji 
twelve  (12)  months  each  time. 

5.  The  trustees  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  facilities  and  technical 
information  related  to  the  manufacture 
of  dicyclomine  tablets  and  capsules  and 
to  the  Rugby  intangible  dicyclomine 
assets,  or  to  any  other  relevant 
information,  as  the  trustee  may 
reasonably  request.  Respondents  shall 
cooperate  with  any  reasonable  request 
of  the  trustee.  Respondents  shall  take  no 
action  to  interfere  with  or  impede  the 
trustee's  ability  to  enter  into  the 
Agreement  required  by  Paragraph  11  of 
this  Order.  Any  delays  in  entering  into 
the  Agreement  required  by  Paragraph  II 
of  this  Order  caused  by  Respondents 
shall  extend  the  time  under  Paragraph 
III.B.4  for  entering  into  the  Agreement 
required  by  Paragraph  II  of  this  Order  in 
an  amount  equal  to  the  delay,  as 
determined  by  the  Commission  or,  for 
the  court-appointed  trustee  by  the  court. 
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6.  The  trustee  si  lall  use  his  or  her  best 
efforts  to  negotiat«  the  most  favorable 
price  and  terms  a)  ailable  in  each 
contract  that  is  su  )mitted  to  the 
Commission,  subji  set  to  MMD's  absolute 
ajid  unconditiona  obligation  to  enter 
into  the  Agreemet  t  required  by 
Paragraph  II  of  thi ;  Order  at  no 
minimum  price.  T  tie  Agreement  shall  be 
made  in  the  mann  jr  and  with  a 
Potential  New  Ent  -ant  as  set  out  in 
Paragraph  11  of  thi  i  Order;  provided, 
however,  if  the  tn  stee  receives  bona 
fide  offers  from  mi  )re  than  one  Potential 
New  Entrant,  and  f  the  Commission 
determines  to  app  ove  more  than  one 
such  Potential  Nei  v  Entrant,  the  trustee 
shall  enter  into  an  Agreement  as  , 
required  by  Paragiaph  n  of  this  Order 
with  the  Potential  New  Entrant  selected 
by  MMD  from  am<  ng  those  approved  by 
the  Commission. 

7.  The  trustee  si  all  serve,  without 
bond  or  other  seci  rity.  at  the  cost  and 
expense  of  MMD.  jn  such  reasonable 
and  customary  ter  ns  and  conditions  as 
the  Commission  o  a  court  may  set.  The 
trustee  shall  have  iuthority  to  employ, 
at  the  cost  and  exf  ense  of  MMD.  such 
consultants,  accou  ntants,  attorneys, 
investment  bankei  s,  business  brokers, 
appraisers  and  oth  er  representatives  and 
assistants  as  are  re  isonably  necessary  to 
carry  out  the  trusti  le's  duties  and 
responsibilities.  T  le  trustee  shall 
account  for  all  mo  lies  derived  from  the 
Agreement  require  d  by  Paragraph  II  of 
this  Order  and  all  jxpenses  incurred. 
After  approval  by  he  Commission  and, 
in  the  case  of  a  coi  irt-appointed  trustee, 
by  the  court,  of  th«  account  of  the 
trustee,  including  ees  for  his  or  her 
services,  all  remaining  monies  shall  be 
paid  at  the  directic  n  of  MMD  and  the 
trustee's  power  sh.  ill  be  terminated. 

8.  Respondents  i  hall  indemnify  the 
trustee  and  hold  tl  e  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expei  ises  arising  out  of,  or 
in  connection  witl ,  the  performance  of 
the  trustee'^  dutie* ,  including  all 
reasonable  fees  of  ;ounsel  and  other 
expen-es  incurred  in  connection  with 
the  preparations  f(  r,  or  defense  of  any 
claim  whether  or  i  ot  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabilities,  losses.  <  amages,  claims,  or 
expenses  result  frc  m  the  misfeasance, 
gross  neghgence.  \  allful  or  wanton  acts, 
or  bad  faith  by  the  trustee. 

9.  If  the  trustee  ( eases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Par  igraph  III.A  of  this 
Order. 

10.  The  Commiskion  or,  in  the  case  of 
a  court-appointed  rustee,  the  court, 
may  on  its  own  in  tiative  or  at  the 
request  of  the  trusi  ee  issue  such 


additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to  enter  into 
the  Agreement  required  by  Paragraph  II 
of  this  Order. 

11.  The  trustee  shall  report  in  vv-riting 
to  MMD  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  enter  into  the  Agreement 
required  by  Paragraph  11  of  this  Order. 

IV 

It  is  further  ordered  that  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final.  Respondents  shall  not 
acquire,  without  the  prior  approval  of 
the  Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

(a)  Any  stock,  share  capital,  equity, 
leasehold  or  other  interest  in  any 
concern,  corporate  or  non-corporate, 
presently  engaged  in.  or  within  the  two 
years  preceding  such  acquisition 
engaged  in,  the  manufacture, 
production,  distribution  or  sale  of 
dicyclomine  tablets  and  capsules  in  the 
United  States;  or 

fb)  Any  assets  currently  used  for  or 
previously  used  for  (and  still  suitable 
for  use  for)  the  manufacture  and 
production  of  dicyclomine  tablets  and 
capsules  in  the  United  States  from  any 
concern,  corporate  or  noncorporate, 
presently  engaged  in,  or  within  the  two 
years  preceding  the  acquisition  engaged 
in  the  manufacture,  production, 
distribution  or  sale  of  dicyclomine 
tablets  and  capsules  in  the  United 
States. 

Provided,  however,  that  the 
obligations  imposed  by  this  Paragraph 
shall  not  terminate  while  the  obligations 
of  Paragraphs  II  or  III  are  in  effect. 

V 

It  is  further  ordered  that: 
A.  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final  and  every 
sixty  (60)  days  thereafter  until  the 
Commission  has  approved  a  Potential 
New  Entrant,  MMD  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying,  or  has  complied  with 
Paragraphs  11  and  III  of  the  Order.  MMD 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
the  efforts  being  made  to  comply  with 
Paragraphs  11  and  III  of  this  Order, 
including  a  description  of  all 
substantive  contacts  or  negotiations  for 
entering  into  the  Agreement  required  by 
this  Order,  including  the  identity  of  all 
parties  contacted.  MMD  shall  include  in 
its  compliance  reports  copies  of  all 
written  communications  to  and  from 
such  parties,  all  internal  memoranda. 


and  all  reports  and  recommendations 
concerning  the  Agreement  required  by 
Paragraph  II  of  this  Order. 

B.  One  (1)  year  from  the  date  this 
Order  becomes  final  and  annually  for 
the  next  nine  (9)  years  on  the 
anniversary  of  the  date  this  Order 
becomes  final,  and  at  such  other  times 
as  the  Commission  may  require. 
Respondents  shall  file  a  verified  written 
report  with  the  Commission  setting 
forth  in  detail  the  manner  and  form  iij 
which  they  have  complied  and  are 
complying  with  Paragraphs  II.  Ill  and  IV 
of  this  Order. 

Provided,  however,  that  the 
obligations  imposed  by  this  Paragraph 
shall  not  terminate  while  the  obligations 
of  Paragraphs  II  or  III  are  in  effect. 

VI 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  Respondents,  Respondents 
shall  permit  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondents,  relating  to  any  matters 
contained  in  this  consent  order;  and 

B.  Upon  five  (5)  days  notice  to 
Respondents,  and  without  restraint  or 
interference  from  Respondents,  to 
interview  officers  or  employees  of 
Respondents,  who  may  have  counsel 
present,  regarding  such  matters. 

vn 

It  is  further  ordered  that  either 
Respondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
change  in  either  Respondent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor,  the 
creation  or  dissolution  of  subsidiaries  or 
any  other  change  that  may  affect 
compliance  obligations  arising  out  of 
the  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted 
provisionally  an  agreement  containing  a 
proposed  Consent  Order  from  The  Dow 
Chemical  Company  ("Dow")  and 
Marion  Merrell  Dow  Inc.  ("MMD"),  a 
subsidiary  of  Dow,  under  which  MMD 
would  be  required  to  manufacture  and 
supply  the  drug  dicyclomine  for  a 
potential  new  entrant  and  to  provide  the 
dicyclomine  formulation  and  other 


intaiij:-ible  assets  to  expedite  that 
potential  new  entrant's  entry  as  a 
manufacturer  Into  the  dicyclomine 
market.  In  addition,  under  the  proposed 
Consent  Order  the  potential  new  entrant 
would  be  required  to  certify  its  good 
faith  intention  to  manufacture 
dicyclomine. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

On  October  4.  1993.  MMD  and  Rugby- 
Darby  Group  Companies,  Inc.  ("Rugby") 
signed  an  agreement  whereby  MMD 
acquired  all  of  the  stock  of  Rugby's 
generic  pharmaceutical  business.  The 
proposed  compliant  alleges  that  the 
acquisition  violates  Section  7  of  the 
Clayton  Act,  as  amended,  15  U.S.C.  18. 
and  Section  5  of  the  FTC  Act.  as 
amended,  15  U.S.C.  45.  in  the  market  for 
dicyclomine  hydrochloride  capsules 
and  tablets  in  the  United  States. 

The  proposed  Consent  Order  would 
remedy  the  alleged  violation  by 
establishing  a  new  entrant  into  the  U.S 
market  for  dicyclomine  capsules  and 
tablets  to  replace  the  competition  lost  as 
a  result  of  the  acquisition.  The  proposed 
Consent  Order  would  require  MMD  to 
enter  into  an  agreement  with  a  potential 
new  entrant  within  twelve  (12)  months 
from  the  date  the  proposed  Consent 
Order  becomes  final. 

The  agreement  would  require  MMD  to 
manufacture  and  supply  dicyclomine, 
as  well  as  to  license  the  relevant 
dicyclomine  technology,  to  a 
Commission  approved  potential  new 
entrant.  MMD  must  continue  to  supply 
the  potential  new  entrant  with 
dicyclomine  until  the  potential  new 
entrant  has  begun  manufacturing 
dicyclomine  with  FDA  approval,  or  for 
seven  (7)  years,  whichever  is  shorter. 
The  price  at  which  MMD  may  contract 
to  supply  dicyclomine  to  the  potential 
new  entrant  may  not  exceed  48  percent 
of  the  Average  Wholesale  Price  chained 
by  Rugby  as  of  July  2,  1993.  The 
potential  new  entrant  must  certify  its 
good  faith  intention  and  actual  plan  to 
obtain  FDA  approval  to  manufacture 
dicyclomine  capsules  and  tablets  for 
sale  in  the  U.S.  In  the  event  that  MMD 
fails  to  enter  into  such  an  agreement 
with  a  potential  new  entrant,  or  that  the 
potential  new  entrant  discontinues  or 
fails  in  its  efforts  to  obtain  FDA 
approval  to  manufacture  dicyclomine 
within  seven  (7)  years,  the  proposed 
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intaiij;ible  assets  to  expedite  that 
potential  new  entrant's  entry  as  a 
manufacturer  into  the  dicyclomine 
market.  In  addition,  under  the  proposed 
Consent  Order  the  potential  new  entrant 
would  be  required  to  certify  its  good 
faith  intention  to  manufacture 
dicyclomine. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

On  October  4.  1993.  MMD  and  Rugby- 
Darby  Group  Companies.  Inc.  ("Rugby") 
signed  an  agreement  whereby  MMD 
acquired  all  of  the  stock  of  Rugby's 
generic  pharmaceutical  business.  The 
proposed  compliant  alleges  that  the 
acquisition  violates  Section  7  of  the 
Clayton  Aci,  as  amended.  15  U.S.C.  18, 
and  Section  5  of  the  FTC  Act.  as 
amended,  15  U.S.C.  45.  in  the  market  for 
dicyclomine  hydrochloride  capsules 
and  tablets  in  the  United  States. 

The  proposed  Consent  Order  would 
remedy  the  alleged  violation  by 
estabhshing  a  new  entrant  into  the  U.S 
market  for  dicyclomine  capsules  and 
tablets  to  replace  the  competition  lost  as 
a  result  of  the  acquisition.  The  proposed 
Consent  Order  would  require  MMD  to 
enter  into  an  agreement  with  a  potential 
new  entrant  within  twelve  (12)  months 
from  the  date  the  proposed  Consent 
Order  becomes  final. 

The  agreement  would  require  MMD  to 
manufacture  and  supply  dicyclomine, 
as  well  as  to  license  the  relevant 
dicyclomine  technology,  to  a 
Commission  approved  potential  new 
entrant.  MMD  must  continue  to  supply 
the  potential  new  entrant  with 
dicyclomine  until  the  potential  new 
entrant  has  begun  manufacturing 
dicyclomine  with  FDA  approval,  or  for 
seven  (7)  years,  whichever  is  shorter. 
The  price  at  which  MMD  may  contract 
to  supply  dicyclomine  to  the  potential 
new  entrant  may  not  exceed  48  percent 
of  the  Average  Wholesale  Price  chained 
by  Rugby  as  of  July  2.  1993.  The 
potential  new  entrant  must  certify  its 
good  faith  intention  and  actual  plan  to 
obtain  FDA  approval  to  manufacture 
dicyclomine  capsules  and  tablets  for 
sale  in  the  U.S.  In  the  event  that  MMD 
fails  to  enter  into  such  an  agreement 
with  a  potential  new  entrant,  or  that  the 
potential  new  entrant  discontinues  or 
fails  in  its  efforts  to  obtain  FDA 
approval  to  manufacture  dicyclomine 
within  seven  (7)  years,  the  proposed 


Ccl^nt  Order  provides  that  MMD  shall 
consent  to  the  appointment  of  a  trustee 
by  the  Commission.  The  trustee  will  be 
responsible  for  locating  a  potential  new 
entrant  that  will  obtain  the  necessary 
approvals  and  sell  dicyclomine  into  the 
U.S.  market. 

The  proposed  Order  will  also  prohibit 
for  a  period  of  ten  (10)  years.  Dow  and 
MMD  from  acquiring  any  interest  in 
assets  used  for  the  development, 
manufacture  or  sale  of  dicyclomine 
without  prior  approval  from  the 
Commission.  The  proposed  Order  will 
also  require  MMD  to  provide  to  the 
Commission  a  report  of  its  compliance 
with  the  provisions  of  the  Order  within 
sixty  (60)  days  following  the  date  this 
Order  becomes  final,  and  every  sixty 
(60)  days  thereafter  until  the 
Commission  has  approved  a  potential 
new  entrant. 

One  year  from  the  date  the  Order 
Iwcomes  final  and  annually  thert?after 
for  nine  (9)  years,  Dow  and  MMD  will 
be  required  to  provide  to  the 
Commission  a  report  of  their 
compliance  with  the  Consent  Order. 
The  Consent  Order  also  requires  Dow  or 
MMD  to  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  change  in 
the  structiu-e  of  Dow  or  MMD  resulting 
in  the  emergence  of  a  successor. 

The  purpose  of  this  analysis  is  to 
facilitate  public  conunent  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Ducald  S.  Clark. 
Secretary. 

Dissenting  Statement  of  Commissioner 
Mary  L.  Azcuenaga 

In  The  Dow  Chemical  Company.  FiU' 
No. 941-0019 

Today,  the  Commission  accepts  for 
com.ment  a  consent  agreement  settling 
charges  that  Marion  Merrell  Dow's 
consummated  acquisition  of  certain 
stock  in  the  Rugby-Darby  Group 
Companies,  Inc.  would  substantially 
lessen  competition  in  the  United  States 
market  for  dicyclomine  hydrochloride 
capsules  and  tablets.  I  support  the 
allegations  in  the  complaint  that  the 
acquisition  created  a  monopoly  in  the 
manufacture  and  sale  of  dicyclomine 
hydrochloride  capsules  and  tablets,  and 
I  have  reason  to  believe  the  acquisition 
violated  the  law.  I  dissent  because  I  find 
the  remedy  insufficient.  Ideally,  the 
Cogimission  would  have  sought  to 
enjoin  the  transaction.  Although  it  did 
not  seek  a  preliminarj'  injunction,  the 
Commission  still  should  seek  through 
administrative  litigation  divestiture  of 
a.ssets  sufficient  to  create  a  viable. 


independent  dicyclomine  business. 
Administrative  litigation  takes  time  bu' 
affords  a  much  higher  likelihood  of 
obtaining  effective  relief  by  divestiture 
of  an  ongoing  enterprise  than  does  a 
technology  license  designed  to  induce 
new  entry. 

The  order  requires  Marion  Merrell 
Dow  to  grant  a  nonexclusive  license  to 
certain  intangible  dicyclomine  assets, 
including  patents  and  technology,  and 
for  up  to  seven  years  to  sell  to  the 
person  acquiring  the  license 
dicyclomine  tablets  and  capsules  at  a 
price  not  exceeding  48  percent  of  the 
average  wholesale  price  on  July  2. 1991. 
Technology  licenses  tend  to  be  highly 
regulatory  and  less  effective  than 
divestitures  in  restoring  competition. 
Further,  because  of  the  great  difficulty 
government  agencies  have  in  specifying 
competitive  market  prices,  it  is  highly 
questionable  v.hether  requiring  sales  of 
dicyclomine  at  a  Commission-specified 
maximum  price  will  provide  consumers 
»vith  interim  relief  from  the  monopoly. 
Indeed,  since  the  Commission  granted 
early  termination  of  the  Hart-Sk:ott- 
Rodino  waiting  period  on  July  12.  1993. 
it  seems  entirely  possible  that  the  price 
on  July  2  reflected  the  impending 
merger  to  monopoly  and  was  already 
supra-competitive. 

Concurring  Statement  of  Commissioner 
Deborah  K.  Owen  on  Proposed  Consent 
Agreement  With  Marion  Merrell  Dow 
Inc..  File  No.  041-0019 

The  Commission  is  accepting  for 
public  comment  a  proposed  consent 
agreement  with  Marion  Merrell  Dow 
Inc.  ("MMD  ").  the  manufacturer  of 
Bentyl.  a  drug  commonly  prescribed  for 
the  treatment  of  certain  gastrointestinal 
disorders.  In  October  1993.  MMD 
acquired  Rugby-Darby  Group 
Companies.  Inc.  ("Rugby"),  a 
manufacturer  of  numerous 
pharmaceutical  products,  including  a 
generic  version  of  Bentyl:  dicyclomine 
hydrochloride.  The  proposed  complaint 
alleges,  inter  alia,  that  this  acquisition 
"created  a  monopoly  in  the  manufacture 
of  dicyclomine  hydrochloride  capsules 
and  tablets."  Complaint  1  VIIl(c).  I  am 
wTiting  separately  in  order  to  explain 
one  aspect  of  my  analysis  of  this  case, 
and  to  raise  some  questions  concerning 
the  proposed  remedy. 

A  threshold  issue  in  analyzing  this 
merger  is  whether  MMD's  Bentyl  and 
Rugby's  generic  dicyclomine  are  in  the 
same  product  market.  On  the  one  huid. 
it  may  seem  obvious  that  two  drugs 
deemed  to  be  bio-equivalent  by  the 
Food  and  Drug  Administration,  must  be 
in  the  same  relevamt  product  market.  On 
the  other  hand,  branded  drugs  and  their 
generic  counterparts  typically  var> 
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dramatically  in  price,  suggesting  that 
consumers  may  noi  view  the  products 
as  equivalent  or  inKrchangeable. 

As  indicated  in  the  Merger 
Guidelines,  the  Cofnmission  approaches 
the  issue  of  marketj  definition  by  asking 
what  products,  if  any,  constrained  the 
price  of  MMD's  Bentyl  (and  Rugby's 
generic  dicyclomine)  at  the  time  of  the 
merger.  If.  in  resp>o^se  to  a  small  but 
significant  increas^  in  the  price  of 
Bentyl,  enough  cuaomers  would  s^vitch 
to  generic  dicyclomine  (or,  if  in 
response  to  a  small^  but  significant 
increase  in  the  priae  of  generic 
dicyclomine,  enough  customers  would 
switch  to  Bentyl)  to  make  the  price 
increase  unprofitable,  then  the  two 
products  are  deem^  to  be  in  the  same 
market.  Whether  a  )articular  branded 
drug  and  any  gener  ic  versions  are  in  the 
same  market  may  v  ary  over  time,  and 
depends  in  part  up  jn  their  relative 
prices  at  the  time  o  the  merger.  In 
general,  where  the  jrice  differential 
between  the  brand«  d  product  and  the 
generic  product  is  |  reat,  the  products 
are  more  likely  to  b  j  in  separate 
markets.'  Converse  y,  where  the  price 
gap  between  the  br  inded  product  and 
the  generic  produd  is  relatively  small 
(for  example,  wher  i  there  is  only  one 
generic  version  ava  lable  to  consumers), 
the  products  are  ra(  ire  likely  to  be  in  the 
same  market. 

The  proposed  coi  isent  agreement  aims 
to  establish  a  new  c  ompetitor  in  the  U.S. 
dicyclomine  marke :  to  replace  the 
competition  lost  as  a  result  of  MNID's 
allegedly  illegal  ace  uisition. 
Specifically,  MMD  is  required  to  license 
certain  dicyclomine  i  production 
technology  to  a  Coi  imission-approved 
licensee  that  avow^s  a  good  faith 
intention  to  obtain  -"DA  approval  to 
independently  man  ufacture 
dicyclomine  for  sal ;  in  the  United 
States.  Further,  MS  D  must  supply 
dicyclomine  to  the  XJtential  new 
entrant  for  up  to  se  en  years,  until  such 
time  as  the  hcensee  has  begun 
manufacturing  die)  clomine  on  its  own. 

I  am  concerned  a  x)ut  the  terms  of  this 
Commission-mand^  ted  supply 
agreement.  The  pro  xjsed  consent  order 
provides  that  the  pj  ice  at  which  MMD 


'  This  price  differentia 
there  is  intense  price 
generic  versions  of  a  dru| . 
branded  drug  may  not 
constraint  on  the  price 
is.  a  five  or  ten  percent  i: 
price  of  the  generic  diugi 
sates  lost  to  the  (much 
And  in  this  situarion,  the 
branded  drug  (from  the 
consumers  who  are 


generics)  may  be  another 
Merger  Cuidetines.  the  b4anded 
nuy  then  be  viewed  as 
markets. 


io<  c: 


may  be  greatest  where 
coif  petition  among  different 
In  this  situation,  the 
.•e  as  a  significant 
ol  the  generic  versions;  t.hal 
I  crease  in  the  (very  krw) 
would  not  be  defeated  by 
or  priced)  branded  drug, 
next  best  substitute  for  the 
perspective  of  those 
unini  erested  in  low  priced 
branded  drug.  Under  the 
and  generic  drugs 
upjing  separate  product 


hi  (be 


may  contract  to  supply  dicyclomine  to 
the  potential  entrant  may  not  exceed  48 
percent  of  the  average  wholesale  price 
charged  by  Rugby  as  of  July  2, 1993.2 
This  is  in  effect  a  form  of  govenunent 
price  regiilation,  and  is  apt  to  result  in 
a  significant  misallocation  of  resources. 
It  is  particularly  troubling  that  the 
maximum  transfer  price  is  fixed  by  the 
Commission's  order  fw  up  to  seven 
years,  and  (unlike  market-based  prices) 
does  not  vary  with  either <:hanges  in 
demand  or  changes  in  the  costs  of 
production.  If  the  costs  of  production 
come  to  exceed  the  transfer  price,  then 
the  licensee  may  have  an  incentive  to 
delay  the  opening  of  its  own  production 
facility,  eind  hence  delay  the  return  of 
true,  market-based  competition. 

Furthermore,  the  fixed  transfer  price 
may  actually  be  in  effect  for  longer  than 
seven  years.  For  example,  if  the  original 
licensee  fails  after  seven  years  to  obtain 
FDA  approval,  then  a  replacement 
licensee  may  be  selected  by  a  trustee. 
This  second  licensee  is  entitled  to 
purchase  dicyclomine  from  MMD  at  the 
same  fixed  price.  Given  the 
Commission's  recent  experience  in  the 
Instltut  Merieux  (File  No.  C-3301)  and 
Promodes  (Docket  Na  9228)  matters, 
the  prospect  of  another  seemingly 
interminable  and  complicated 
compliance  proceeding  disturbs  me. 

I  hope  that  during  the  public 
comment  period  the  Commission  will 
receive  advice  on  the  wisdom  and 
workability  of  the  proposed  supply 
agreement  In  particular.  I  am  interested 
in  considering  alternate  ways  of 
structuring  the  price  term.  Is  there  a 
practical  way,  under  a  revised  order,  to 
permit  the  price  term  to  vary  should  the 
costs  of  production  or  demand  vary?  ^ 
Or  would  the  imcertainties  of  future 
cost  and  demand  changes  be  better 
accomodated  if  MMD  and  the  licensee 
were  fiee  to  negotiate  a  price  term 
(perhaps  subject  to  Commission 
approval)?  Finally,  what  is  the  optimal 
duration  for  the  supply  agreement? 
Specifically,  how  long  should  it  take  a 
licensee,  acting  diligently,  to  obtain 
required  FDA  approvals  and  commence 
manufacturing  dicyclomine?  At  this 
time,  I  am  not  confident  that  the 
appropriate  maximum  duration  for  the 
MMD  supply  agreement  should  be  as 
long  as  seven  years.  Public  comment  on 
these  issues  may  be  of  significant  value 
to  the  Commission  not  only  in  this 


'  My  view,  based  upon  the  evidence  assembled 
during  this  investigation,  is  that  the  Ju.*y  2,  1993 
price  did  not  reflect  the  exercise  of  any  market 
power  gained  as  a  result  of  the  then  impending 
M.MD/Rugby  transaction,  but  reflected  other  factors. 

'  Would  if  be  desirable  to  use  the  producer  price 
index  or  some  other  index  as  a  proxy  for  the  costs 
of  production? 


matter,  but  nrore  generally  as  the  agency 
seeks  to  devise  effective  antitrust 
remedies  for  the  pharmaceutical,  and 
other  industries. 

Statement  of  Commissioner  Dennis  A. 
Yao 

In  The  Dow  Chemical  Company,  File 
No.  941  0019 

I  voted  to  accept  for  public  comment 
the  proposed  consent  agreement  in  this 
matter  because  I  believe  it  represents  a 
viable  solution  to  the  potential 
anticompetitive  effects  that  resulted 
from  Marion  Merrell  Dow's  ("MMD") 
acquisition  of  Rugby  Holding,  Inc. 
("Rugby").  The  acquisition  created  a 
monopoly  in  the  market  for  dicyclomine 
tablets  and  capsules  by  combining  the 
only  two  manufacturers  of  the  branded 
and  generic  product.  The  proposed 
consent  has  the  potential  of  establishing 
a  second  competitor  through  the  grant  of 
a  nonexclusive  license  by  MMD  of 
certain  intangible  dicyclomine  assets. 
The  order  also  sets  a  maximum  price  at 
which  MMD  is  allowed  to  sell 
dicyclomine  tablets  and  capsules  to  the 
licensee  for  up  to  seven  years.  The  goal 
is  to  replace  the  competition  lost  from 
the  dicyclomine  market  as  quickly  as 
possible  by  establishing  a  new  entrant 
in  the  market.  The  order  is  the  best 
mechanism  to  provide  quick  relief. 

The  order  sets  a  ceiling  of  48%  of  the 
average  wholesale  price  on  July  2,  1993, 
as  the  maximum  price  at  which  MMD 
is  allowed  to  sell  dicyclomine  tablet  and 
capsules  to  the  licensee.  The  July  2, 
1993.  wholesale  price  offers  the  best 
available  approximation  of  the  price 
that  would  exist  in  a  market  consisting 
of  only  one  manufacturer  of  the  branded 
and  one  manufacturer  of  the  generic 
product.  The  48%  is  based  on  our  best 
approximation  of  the  margin  that  a 
generic  distributor  of  another 
manufacturer's  product  needs  to  make  a 
profit.  Furthermore,  the  July  2  price  is 
the  firs  price  increase  that  reflected  the 
exit  of  two  generic  competitors.  The 
timing  of  the  merger  announcement  and 
the  price  increase  could  suggest  that  the 
price  on  July  2nd  were  also  influenced 
by  the  impending  merger;  however  there 
is  no  evidence  of  this.  If  the  ceiling  is 
higher  than  one  would  prefer,  the 
licensee  and  licensor  could  conceivably 
arrive  at  a  transfer  price  that  somewhat 
reduces  their  incentives  to  fully 
compete.  Unfortimately.  there  is  no 
other  non-arbitrary  method  for  setting 
the  maximum  allowable  price,  nor 
would  it  be  easy  to  determine  such  a 
price.  The  provision,  however,  does 
serve  the  basic  purpose  of  providing  the 
licensee  a  chance  to  succeed  without 


injecting  a  regulator's  version  of 
competition  into  the  market.' 

I  have  a  mild  concern  that  the 
hcensee  will  not  have  sufficient 
incentives  to  begin  manufacturing 
dicyclomine  on  its  own  under  the  order. 
A  potential  licensee  could  enter  the 
licensing  agreement  for  a  short  period  of 
time  with  the  intention  of  taking 
advantage  of  the  profit  available  for 
selling  the  licensed  product  but  without 
the  intention  of  manufacturing 
dicyclomine  on  its  own.  Alternatively,  a 
licensee  might  initially  intend  to  elf- 
manufacture,  but  change  its  strategy  at 
some  later  date  and  sell  only  the 
licensed  product.^  In  this  particular 
instance,  no  reasonable  fixes  to  the 
licensee  incentive  problem  seem 
available.  Therefore,  on  balance,  I 
support  the  order  because,  at  a 
minimum,  it  should  achieve  the 
necessary  intermediate  relief. 
Permanent  relief,  such  as  divestiture, 
may  not  be  as  needed  in  this  instance 
because  there  is.a  good  possibility  of 
future  entry,  albeit  untimely. 
jFK  Doc.  94-16279  Filed  7-5-94:  8:45  ami 
BILUt«G  CODE  67S(M)1-M 


(File  No.  932  3115] 

Macy's  Northeast  Inc.,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Coniniission.  - 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged- 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  New  York-bas*'d 
retail  department  store  subsidiaries  to 
comply  with  the  Pre-Sale  Availability 
Rule  under  the  Magnuson-Moss 
VVarrdinty  Act,  to  inform  their  retail  store 
managers  of  their  compliance 
responsibilities,  and  to  develop  and 
implement  a  program  for  instructing 
their  sales  persormel  about  the 
availability  and  location  of 
manufacturers'  warranty  information. 
DATES:  Comments  must  be  received  on 
or  before  September  6,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary-, 


'  I  think  indexing  for  inflation  mifjhl  have  beer, 
nirre  appropriate  given  the  seven  year  period  over 
whi<  h  the  ceiling  would  b»>  in  effect.  .. 

-  Siith  a  change  of  strategy  could  comr  about 
txHiause  of  the  entry  of  others,  or  by  unanticipated 
problems  associated  with  gaining  VOA  approval,  or 

s»'lf.(nrirufacturing   ' 
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injecting  a  regulator's  version  of 
competition  into  the  market.' 

I  have  a  mild  concern  that  the 
licensee  will  not  have  sufficient 
incentives  to  begin  manufacturing 
dicyclomine  on  its  own  under  the  order. 
A  potential  licensee  could  enter  the 
licensing  agreement  for  a  short  period  of 
time  with  the  intention  of  taking 
advantage  of  the  profit  available  for 
selling  the  licensed  product  but  without 
the  intention  of  manufacturing 
dicyclomine  on  its  own.  Alternatively,  a 
licensee  might  initially  intend  to  elf- 
manufacture,  but  change  its  strategy  at 
some  later  date  and  sell  only  the 
licensed  product.^  In  this  particular 
instance,  no  reasonable  fixes  to  the 
licensee  incentive  problem  soom 
available.  Therefore,  on  balance,  I 
support  the  order  because,  at  a 
minimum,  it  should  achieve  the 
necessary  intermediate  relief. 
Permanent  relief,  such  as  divestiture, 
may  not  be  as  needed  in  this  instance 
because  there  is.a  good  possibility  of 
future  entr)',  albeit  untimely. 
iFK  Doc.  94-16279  Filed  7-5-94:  8:45  ami 
BILUNG  CODE  67S0-01-M 


[File  No.  932  3115) 

Macy's  Northeast  Inc.,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Conuiiission.  - 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged- 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  New  York-bas*'d 
retail  department  store  subsidiaries  to 
comply  with  the  Pre-Sale  Availability 
Rule  under  the  Magnuson-Moss 
Warranty  Act,  to  inform  their  retail  store 
managers  of  their  compliance 
responsibilities,  and  to  develop  and 
implement  a  program  for  instructing 
their  sales  personnel  about  the 
availability  and  location  of 
manufacturers'  warranty  information. 
DATES:  Comments  must  be  received  on 
or  before  September  6,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary-, 


'  I  think  indexing  for  innalion  might  have  beer, 
mere  appropriate  given  the  seven  year  period  ove; 
whtrh  the  ceiling  woald  be  in  effect.  .. 

-Such  0  change  of  strategy  could  c6mi>  dlxjut 
because  of  the  entry  of  other.s.  or  by  unanticipat<'d 
problems  associated  with  gaining  KUA  approviil.  cr 

s»'if.<nrinufacturing   ' 


Room  159,  6th  St.  and  Pa.  Ave..  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  C^rald  Wright,  FTC:.' 
San  Francisco  Regional  Office,  90 1 
Maiket  St.,  Suite  570,  San  Frdncist:o, 
CA.  94103.  (415)  744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursujint 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  b(^n 
placed  on  tlie  public  record  for  a  period 
of  si.xty  (60)  days.  Public  comment  is" 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(u)  of 
the  Commission's  Rules  of  Pnictice  (It. 
CFR  4.9(b)(6)(ii)). 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
Macy's  Northeast,  Inc.,  Macy's  South. 
Inc.,  Macy's  California,  Inc.,  and 
Bullock's.  Inc.  ("proposed  respondents" 
or  "respondents",  corporations,  and 
wholly-owned  subsidiaries  of  R.H.  Macy 
&  Co..  Inc.,  a  Delaware  corporation,  and 
it  is  now  appearing  that  proposed 
respondents  are  will  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  iiefween 
Macy's  Northeast,  Inc.,  Macy's  South. 
Inc..  Macy's  California,  Inc.,  and 
Bullock's.  Inc.,  by  their  duly  authorized 
officers,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  .Macy's 
Northeast,  Inc.  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  principal 
office  and  place  of  business  located  at 
151  W  34th  Street,  Neu-  York.  New  York 
10001. 

Proposed  respondent  Macy's  South, 
Inc.  is  a  corporation  organizcti,  existing, 
and  doing  business  under  an<l  by  virtue 
of  the  laws  of  the  State  of  Delaware, 
with  its  principal  office  and -place  of 
business  located  at  151  W.  34lh  Stre<n. 
New  York,  New  York  10001. 

Proposed  respondent  Macy's 
California,  Inc.  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  tlie 
State  of  Delaware,  with  its  principal 
office  and  place  of  business  located  at 
50  O'Farrell  Street,  San  Francisco. 
California  94102. 


Proposed  respondent  Bullock's  Inc.  is 
a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  office  and  place  of  business 
located  at  50  O'Farrell  Street.  San 
Francisco,  California  94102. 

2.  This  agreement  is  for  settlement 
purposi's  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
thai  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

4.  Proposed  respondents  waive: 

a.  Any  further  procedural  step>; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Fqual  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the. 
proceeding  unless  and  until  it  is 
accepted  by  the  Com.mission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  tht;  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publitl , 
released.  The  Conunisslon  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notif>'  the 
proposed  respondents,  in  which  event  it 
uill  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  thi; 
circumstances  may  require)  and 
decision,  in  disposition  of  this 
proceeding. 

6.  This  agreement  contemplates  that. 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  fiirther  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substancx) 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  thf* 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service 
Dt!livt;r>  by  the  U.S.  Postal  Ser\ice  of 
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the  complaint  and  de^sion  containing 
the  agreed-to  order  toj  proposed 
respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Ptoposed  respondent^  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  ^  )f  the  order,  and 
no  agreement,  understanding, 
representation,  or  int(frpretation  not 
contained  in  the  orde  r  or  the  agreement 
may  be  used  to  vary  t  r  contradict  the 
terms  of  the  order. 

7.  Proposed  respon  lents  have  read 
the  proposed  compla:  nt  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  ha  s  been  issued, 
they  will  be  required  :o  file  one  or  more 
compliance  reports  si  owing  that  they 
have  fully  compiled  v  rith  the  order. 
Proposed  respondent: ;  further 
understand  that  they 
civil  penalties  in  the  Amount  provided 
by  law  for  each  violat  on  of  the  order 
after  it  becomes  final. 
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nay  be  liable  for 


Order 


'ii 


and 


The  definitions  of 
§  101  of  the  Magnusoi  i 
Act,  15  U.S.C  2301. 
C.F.R.  §  702.1,  promu 
shall  apply  to  the  tents 

I  .      - 


//  is  ordered  that  re: 
Northeast,  Inc..  Macyfe 
Macy's  California,  Inc . 
Inc.,  corporations 
assigns,  and  their  offl  :ers 
representatives,  agent  > 
directly  or  through 
subsidiary,  division 
connection  with  the 
sale  of  any  consumer 
affecting  commerce 
and  desist  from  faiiin  ; 
any  written  warranty 
product  actually  costihg 
readily  available  for  e  cam 
prospective  buyers  pr 
utilization  of  one  or 
specified  in  16  CFR 
amended. 


:  pendents  Macy's 
South,  Inc., 
,  and  Bullock's, 
successors  and 


II 

It  is  further  ordered\th 
shall,  within  thirty  (3 
of  service  of  this  Ord^ 
current  retail  store  m 
assistant  or  operation; 
in  the  sale  of  consumer 
behalf  of  respondents 
Order  to  cease  and  delist 


III 

It  is  further  orderedhhat 
shall,  within  thirty  (3(i) 
of  service  of  this  Order 
current  retail  store 


rms  contained  in 

Moss  Warranty 

in  rule  702. 16 

gated  thereunder. 

of  this  Order. 


and  employees, 
an^  corporation, 
other  device  in 
or  offering  for 
product  in  or 
forthwith  cease 
to  make  a  te.xt  of 


o- 


sile  I 


c  o  I 


m  a  consumer 
more  than  $13 
ination  by 
or  to  sale  through 
nlore  means 
7i2.3(a),  as 


at  respondents 
)  days  of  the  date 
deliver  to  each 
^ager  and 
manager  engaged 
products  on 
a  copy  of  this 


respondents 
days  of  the  date 
instruct  all 
and 


ma  nagers 


assistant  or  operations  managers 
engaged  in  the  sale  of  consumer 
products  on  behalf  of  respondents  as  to 
their  specific  obligations  and  duties 
under  the  Magnuson-Moss  Warranty  Act 
(15  U.S.C  2301)  and  this  Order. 

rv 

It  is  further  ordered  that  respondents 
shall,  for  a  period  of  not  less  than  four 
(4)  years  from  the  date  of  service  of  this 
order,  instruct  all  future  retail  store 
managers  and  assistant  or  operations 
managers  who  will  be  engaged  in  the 
sale  of  consumer  products  on  behalf  of 
respondents,  before  they  assume  said 
responsibilities  for  respondents,  as  to 
their  specific  obligations  and  duties 
under  the  Magnuson-Moss  Warranty  Act 
(15  U.S.C.  2301)  and  this  Order. 


It  is  further  ordered  that  respondents 
shall,  within  thirty  (30)  days  of  the  date 
of  service  of  this  Order,  develop  and 
implement  a  program  to  instruct  their 
sales  personnel  about  the  availability 
and  location  of  warranty  information. 

VI 

It  is  further  ordered  that  respondents 
shall,  for  a  period  of  not  less  than  five 
(5)  years  from  the  date  of  service  of  the 
Order,  maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying 
(i)  copies  of  all  written  instructions 
provided  by  respondents  to  their  retail 
store  managers  and  assistant  and 
operations  managers  and  sales 
personnel  regarding  their  obligations 
and  duties  imder  the  Magnuson-Moss 
Warranty  Act  (15  U.S.C.  2301)  and  this 
order;  (ii)  copies  of  signs  posted  by 
respondents  in  their  retail  store  outlets 
designed  to  elicit  prospective  buyers' 
attention  to  the  availability  of  the  te.xt  of 
written  warranties  for  review  upon 
request;  and  (iii)  copies  of  the  text  of 
wTitten  warranties  made  readily 
available  by  respondents'  retail  store 
outlets  for  examination  by  prospective 
buyers  on  request. 

VII 

It  is  further  ordered  that  respondents, 
for  a  period  of  six  (6)  years  from  the  date 
of  service  of  this  Order,  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  dissolution,  assignment,  or 
sale  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  oraijy  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 


VIII 

It  is  further  ordered  that  respondents 
shall,  within  ninety  (90)  days  after 
service  of  this  Order  on  them,  file  with 
the  Commission  a  report  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with 
this  order.  - 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  bora  Macy's  Northeast, 
Inc..  Macy's  South.  Inc..  Macy's 
Cahfomia.  Inc.,  and  Bullock's.  Inc. 
("proposed  respondents"),  wholly- 
owned  subsidiaries  of  R.H.  Macy  &  Co., 
Inc.  Proposed  respondents  operate 
department  stores  in  New  York, 
California,  and  a  number  of  other  states. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

The  complaint  alleges  that  the 
proposed  respondents  have  violated  a 
Rule  promulgated  by  the  Federal  Trade 
Commission  (16  CFR  702.3(a))  pursuant 
to  the  Magnuson-Moss  Consumer 
Warranty  Act  (15  U.S.C.  2301).  This 
Rule  requires  the  proposed  respondents 
to  make  manufacturers'  warranty 
information  available  to  consumers.  The 
purposes  of  this  Act,  and  the  Rule,  are 
to  improve  the  information  available  to 
consumers,  to  prevent  deception,  and  to 
promote  competition,  in  the  marketing  _ 
of  consumer  product  warranties  offered 
by  manufacturers. 

The  Rule,  called  the  "Pre-Sale 
Availability  Rule."  gives  retailers  the 
option  of  either  (1)  displaying  the  text 
of  manufacturers'  warranties  in  close 
proximity  to  the  product  display;  or  (2) 
furnishing  the  text  of  manufacturers' 
warranties  to  customers  upon  request, 
and  prorninently  displaying  signs 
advising  of  the  availability  of  such 
warranties.  The  complaint  alleges  that 
the  proposed  respondents  have  not 
complied  with  either  of  these  options. 

The  proposed  order  requires  proposed 
respondents  to  comply  with  this  Rule, 
to  inform  their  retail  store  executives  of 
their  compHance  responsibilities,  and  to 
develop  a  program  for  instructing  their 
sales  personnel  about  the  availability 
and  location  of  manufacturers'  warranty 
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information.  Proposed  respondents  will 
be  subject  to  civil  penalties  if  they  do 
not  comply  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 

[PR  DOC.-94-16277  Filed  7-5-94;  8:45  am) 
BILLING  CODE  6750-O1-M 


[File  No.  932  31 16] 

Montgomery  Ward  &  Co.,  Incorporated; 
Proposed  Consent  Agreement  With 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:.  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement^of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  Illinois-based 
retail  department  store  to  comply  with 
the  Pre-Sale  Availability  Rule  under  the 
Magnuson-Moss  Warranty  Act,  to 
inform  its  retail  store  managers  of  their 
compliance  responsibilities,  and  to 
develop  and  implement  a  program  for 
instructing  its  sales  personnel  about  the 
availability  and  location  of 
manufacturers'  warranty  information. 
DATES;  Comments  must  be  received  on 
or  before  September  6,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.," 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Gerald  Wright,  FTC/ 
San  Francisco  Regional  Office,  901 
Market  St.,  Suite  570,  San  Francisco, 
CA.  94103.  (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice.(16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  accord  for  a  period 
of  sixty  (60)  days.  Pubhc  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §  4.9(b){6)(ii)  of  the. 
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information.  Proposed  respondents  will 
be  subject  to  civil  penalties  if  they  do 
not  comply  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 

!FR  Doc. -94-16277  Filed  7-5-94;  8:45  am] 
BILLING  CODE  6750-01-M 


[File  No.  932  3116] 

Montgomery  Ward  &  Co.,  Incorporated; 
Proposed  Consent  Agreement  Witti 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:.  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  Illinois-based 
retail  department  store  to  comply  with 
the  Pre-Sale  Availability  Rule  under  the 
Magnuson-Moss  Warranty  Act,  to 
inform  its  retail  store  managers  of  their 
compliance  responsibilities,  and  to 
develop  and  implement  a  program  for 
instructing  its  sales  personnel  about  the 
availability  and  location  of 
manufacturers'  warranty  information. 
DATES:  Comments  must  be  received  on 
or  before  September  6.  1994. 
ADDRESSES:  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa!  Ave.,  N.W., 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Gerald  Wright,  FTC/ 
San  Francisco  Regional  Office,  901 
Market  St.,  Suite  570,  San  Francisco, 
CA.  94103.  (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice.(16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Conmiission.  has  been 
placed  on  the  public  accord  for  a  period 
of  sixty  (60)  days.  Pubhc  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §4.9(b)(6)(ii)  of  the. 


.-  Commission's  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)).     , 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
Montgomery  Ward  &  Co.,  Incorporated, 
a  corporation  ("proposed  respondent" 
or  "respondent"),  and  it  now  appearing 
that  proposed  respondent  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Montgomery  Ward  &  Co.,  Incorporated, 
by  its  duly  authorized  officer,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1 .  Proposed  respondent  Montgomery 
Ward  &  Co.,  Incorporated  is  a 
corporation  organized,  e.xisting,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Illinois,  with  its 
principal  office  and  place  of  business 
located  at  One  Montgomery  Ward  Plaza, 
Chicago,  Illinois  60671. 

2.  This  agreement  is  for  settlement 
piuposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached. 

3.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

4.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  ser\'e  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  this 
proceeding. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission  .and 


if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2  J 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

The  definitions  of  terms  contained  in 
§  101  of  the  Magnuson-Moss  Warranty 
Act,  15  U.S.C.  2301,  and  in  Rule  702.  16 
CFR  702.1,  promulgated  thereunder, 
shall  apply  to  the  terms  of  this  Order. 

I 

It  is  ordered  that  respondent 
Montgomery  Ward  &  Co.,  Incorporated, 
a  corporation,  its  successors  and 
assigns,  and  its  officers,  representatives, 
agents  and  employees,  directly  or 
through  any  corporation,  subsidiary, 
division  or  other  device  in  connection 
with  the  sale  or  offering  for  sale  of  any 
consumer  product  in  or  afiecting 
commerce,  do  forthwith  cease  and 
desist  from  failing  to  make  a  text  of  any 
written  warranty  on  a  consumer  product 
actually  costing  more  than  $15  readily 
available  for  examination  by  prospective 
buyers  prior  to  sale  through  utilization 
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of  one  or  more  mea  is  specified  in  16  VII 

CFR  702.3(a).  as  aniended 


I! 

It  is  further  ordei^d 
shall,  within  thirty 
of  service  of  this  Oijder 
current  retail  store 
the  sale  of  consume  r 
of  respondent,  a  copy 
cease  and  desist 


that  respondent 
30)  days  of  the  date 
dehver  to  each 
nanager  engaged  in 
products  on  behalf 
of  this  Order  to 


;Oiie 


III 

It  is^  further  ordci^d 
shall,  within  thirty 
of  service  of  this 
current  retail  store 
the  sale  of  consume  r 
of  respondent  as  to 
obligations  and  dut 
Magnuson-Moss  W^ant 
use.  2301)  and  th 


that  respondent 
30)  days  of  the  date 
instruct  all 
1  nanagers  engaged  in 
products  on  behalf 
:heir  specific 
es  under  the 

y  Act  (15 
s  Order 


IV 


dit 
fit 


It  is  further  ordered 
shall,  for  a  period  o 
(4)  years  from  the 
order,  instruct  all 
managers  who  vsnll 
sale  of  consumer  pr  >ducts 
respondent,  before 
responsibilities  for 
their  specific  obligations 
under  the  Magnuso!  i 
(15  U.S.C.  2301)  am 


e 


V 


It  IS  further  ordered 
shall.  Mithin  thirty 
of  service  of  this  Ortier, 
implement  a  progra  n 
sales  personnel  aboi  it 
and  location  of  wan  a 


VI 


ms  lection ; 
t; 
responc  ent 
i  and  a] 
•  obUt  at 


It  ts  further  order. 
shalL  for  a  period  o 
(5)  years  from  the  d> 
Order,  maintain  anc 
available  to  the  Fed 
Commission  for 
(i)  copies  of  all  wri 
provided  by 
store  managers  and 
regarding  their 
under  the  Magnusoi 
(15  U.S.C.  2301)  anc 
copies  of  signs 
its  retail  store  outlet^ 
prospective  buyers' 
availability  of  the 
warranties  for  rev 
(iii)  copies  of  the 
warranties  made 
respondent's  retail 
examination  by  pr 
nxjuest. 


tect 

.■ie\  i 

te>  t 
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that  respondent 
not  less  than  four 
e  of  service  of  this 
ure  retail  store 
)e  engaged  in  the 

on  behalf  of 
I  ley  assume  said 
spondent.  as  to 
and  duties 
-Moss  Warranty  Act 
this  Order 


that  respondent 

30)  days  of  the  date 

develop  and 

to  instruct  its 

the  availability 

nty  information. 


dlhat  respondent 
not  less  than  five 
te  of  ser\'ice  of  the 
upon  request  make 
ral  Trade 

and  copying 
n  instructions 
to  its  retail 
ales  personnel 

ions  and  duties 
-Moss  Warranty  Act 
this  Order;  (ii) 
I  by  respondent  in 
designed  to  elicit 
ittention  to  the 
of  v\Titten 
upon  request;  and 
of  written 
available  by 
store  outlets  for 
OS  pective  buyers  on 


rea  lily 


It  is  further  ordered  that  respondent, 
for  a  period  of  six  (6)  years  from  the  date 
of  service  of  this  Order,  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  dissolution,  assignment,  or 
sale  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  of 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  compUance  obligations  arising  out 
of  the  Order. 

VIII 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  ser\'ice 
of  this  Order  on  it.  file  with  the 
Commission  a  report  in  wTiting.  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Montgomery  Ward  & 
Co.,  Incorporated,  Chicago.  Illinois 
("Wards").  Wards  is  a  national  chain  of 
retail  department  stores,  and  of 
specialty  stores  selling  appliances  and 
consumer  electronics. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  si.xty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  m.ake  final 
the  proposed  order  contained  in  the 
agreement. 

The  complaint  alleges  that  Wards  has 
violated  a  Rule  promulgated  by  the 
Federal  Trade  Commission  (16  CFR 
702.3(a))  pursuant  to  the  Magnuson- 
Moss  Consumer  Warranty  Act  (15  U.S.C. 
^  2301).  This  Rule  requires  Wards  to 
maker  manufacturers'  warranty 
information  available  to  consumers.  The 
purposes  of  this  Act.  and  the  Rule,  are 
to  improve  the  information  available  to 
consumers,  to  prevent  deception,  and  to 
promote  competition,  in  the  marketing 
of  consumer  product  warranties  offered 
by  manufacturers. 

The  Rule,  called  the  "Pre- Sale 
Availability  Rule,"  gives  retailers  the 
option  of  either  1)  displaying  the  text  of 
manufacturers'  warranties  in  close 
proximity  to  the  product  display;  or  2) 
furnishing  the  text  of  manufacturers' 
warranties  to  customers  upon  request, 
and  prominently  displaying  signs 
advising  of  the  availability  of  such 
warranties.  The  complaint  alleges  that 


Wards  has  not  complied  with  either  of 
these  options. 

The  proposed  order  requires  Wards  to- 
comply  with  this  Rule,  to  inform  its 
retail  store  executives  of  their 
compliance  responsibilities,  and  to 
develop  a  program  for  instructing  its 
sales  persormel  about  the  availabiUty    . 
and  location  of  manufacturers'  warranty 
information;  Wards  will  be  subject  to 
civil  penalties  if  it  does  not  comply  with 
the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to  . 
constitute  an  official  interpretatipn  of 
the  agreement  and  proposed  order  or  to 
modifv'  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary: 

(PR  Doc.  94-lGjr6  Filuri  7-5-94:  8:45  air.l 
BILUNG  CODE  6750-01-M 


[File  No.  932  31 17] 

Sears,  Roebuck  and  Co.;  Proposed 
Consent  Agreement  With  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged  " 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair  . 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  Illinois-based 
retail  department  store  to  comply  with 
the  Pre-Sale  Availability  Rule  under  the 
Magnuson-Moss  Warranty  Act,  to 
inform  its  retail  store  managers  of  their 
compUance  responsibilities,  and  to 
develop  and  implement  a  program  for 
instructing  its  sales  personnel  about  the 
availability  and  location  of 
manufacturers'  warranty  information. 
DATES:  Comments  must  be  received  on 
or  before  August  22.  1994. 
ADDRESSES:  Comments  should  be 
directed  to;  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  N.W.. 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
lef&^y  Klurfeld  or  Gerald  Wright,  FTC/ 
San  Francisco  Regional  Office.  901 
Market  St..  Suite  570.  San  Francisco. 
CA.  94103.  (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
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approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Pubhc  commentis 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §4.9(b)(6)(ii)  of  the 
Commission's  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)}. 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
Sears,  Roebuck  and  Co.,  a  corporation 
("proposed  respondent"  or 
"respondent"),  and  it  now  appearing 
that  proposed  respondent  is  wiling  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated. 

//  is  hereby  agreed  by  and  between 
Sears,  Roebuck  and  Co.,  by  its  duly 
authorized  officer,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  Sears, 
Roebuck  and  Co.,  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  New  York,  with  its  principal 
office  and  place  of  business  located  at 
333  Beverly  Road,  Hoffman  Estates,  - 
Illinois  60179. 

2.  This  agreement  is  for  settlement 
purposes-only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached. 

3.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

4.  Proposed  respondent  waives; 
~    a.  Any  further  procedured  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 


approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §4.9(b)[6)(ii)  of  the 
Commission's  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
Sears,  Roebuck  and  Co.,  a  corporation 
("proposed  respondent"  or 
"respondent"),  and  it  now  appearing 
that  proposed  respondent  is  wiling  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated. 

//  is  hereby  agreed  by  ana  between 
Sears,  Roebuck  and  Co.,  by  its  duly 
authorized  officer,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  Sears, 
Roebuck  and  Co.,  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  New  York,  with  its  principal 
office  and  place  of  business  located  at 
333  Beverly  Road,  Hoffman  Estates,  - 
Illinois  60179. 

2.  This  agreement  is  for  settlement 
purposes-only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached. 

3.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  fordi  in  the  draft 
complaint  here  attached. 

4.  Proposed  respondent  waives; 
■    a.  Any  further  procedured  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  jt,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
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appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
ciromastances  may  require)  and 
decision,  in  disposition  of  this 
proceeding. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  ser\ice. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement  • 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

The  definitions  of  terms  contained  in 
§  101  of  the  Magnuson-Moss  Warranty 
Act,  15  U.S.C.  2301,  and  in  Rule  702,  16 
CFR  702.1,  promulgated  thereunder, 
shall  apply  to  the  terms  of  this  Order. 

r 

It  is  ordered  that  respondent  Sears, 
Roebuck  and  Co.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device  in 
coimection  with  the  sale  or  offering  for 
sale  of  any  consumer  product  in  or 


affecting  commerce,  do  forthwith  cease 
and  desist  ftx)m  failing  to  make  a  text  of 
any  written  warranty  on  a  consumer 
product  actually  costing  more  than  Si 5 
readily  available  for  examination  by 
prospective  buyers  prior  to  sale  through 
utilization  of  one  or  more  means 
specified  in  16  CFR  702.3(a).  as 
amended. 

II 

It  is  further  ordered  that  respondent 
shall,  within  thirty  (30)  days  of  the  date 
of  service  of  this  Order,  deliver  to  each 
current  retail  store  manager  engaged  in 
the  sale  of  consumer  products  on  behalf 
of  respondent,  a  copy  of  this  Order  to 
cease  and  desist. 

Ill 

It  is  further  ordered  that  respondent 
shall,  within  thirty  (30)  days  of  the  date 
of  serv  ice  of  this  order,  instruct  all 
current  retail  store  managers  engaged  in 
the  sale  of  consumer  products  on  behalf 
of  respondent  as  to  their  specific 
obligations  and  duties  under  the 
Magnuson-Moss  Warranty  Act  (15 
U.S.C.  2301)  and  this  Ord'er 

IV 

It  is  further  ordered  that  respondent 
shall,  for  a  period  of  not  less  than  four 
(4)  years  from  the  date  of  ser\'ice  of  this 
Order,  instruct  all  future  retail  store 
managers  who  will  be  engaged  in  the 
sale  of  consumer  products  on  behalf  of 
'   respondent,  befo.'^  they  assume  said 
responsibilities  for  respondent,  as  to 
their  specific  obligations  and  duties 
under  the  Magnuson-Moss  Warranty  Act 
(15  U.S.C.  2301)  and  this  Order. 

V 

It  is  further  ordered  that  respondent 
shall,  within  thirty  (30)  days  of  the  date 
of  service  of  this  Order,  develop  and 
implement  a  program  to  instruct  its 
sales  persoimel  about  the  availability 
and  location  of  warranty  information. 

VI 

It  is  further  ordered  that  respondent 
shall,  for  a  period  of  not  less  than  five 
(5)  years  from  the  date  of  service  of  the 
Order,  maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying 
(i)  copies  of  all  written  instructions 
provided  by  respondent  to  its  retail 
store  managers  and  sales  personnel 
regarding  their  obligations  and  duties 
under  the  Magnuson-Moss  Warranty  Act 
(15  U.S.C.  2301)  and  this  Order;  (ii) 
copies  of  signs  posted  by  respondent  in 
its  retail  store  outlets  designed  to  elicit 
prospective  buyers'  attention  to  the 
availability  of  the  text  of  uTitten 
warranties  for  review  upon  request;  and 


te:1 


ref  dily ; 


(iii)  copies  of  the 
wairaDties  made 
respondent's  retail 
examination  by  projpecti 
request. 

Ml 
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It  is  further 
for  a  period  of  six 
of  service  of  this 
Commission  at  leasl 
prior  to  any 
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dissolution  of 
change  in  the 
affect  compliance 
of  the  Order. 


ordered  that  respondent, 
years  from  the  date 
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the  creation  or 
subsitliaries,  or  any  other 
corpo  "ation  that  may 
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VIII 

It  ii  further 
shall,  within  sixty 
of  this  Order  on  it 
Commission  a  repo^ 
forth  in  detail  the 
which  it  has  com 


orden  ^d  that  respondent 
(pO)  days  after  ser\'ice 
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in  WTiting.  setting 
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with  this  Order 
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Analysis  of  Propos«  d  Consent  Order  to 
Aid  Public  Conuneiit 

Commission  has 
agreemfent  to  a  proposed 
Bears,  Roebuck  & 
,  Illinois  ("Sears") 
ain  of  retail 
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The  Federal  Trad^ 
accepted  an 
consent  order  from 
Co.,  Hoffman  Estate^ 
Sears  is  a  national 
department  stores. 

The  proposed 
placed  on  the  publi^ 
(60)  days  for  recept 
interested  persons, 
during  this  period 
the  public  record, 
the  Commission  wi 
agreement  and  the 
and  will  decide  w 
withdraw  from  tfie 
other  appropriate 
the  proposed  order 
agreement. 

The  complaint 
violated  a  Rule 
Federal  Trade  Com 
702.3(a))  pursucmt 
Moss  Consumer  W. 
?i  2301).  This  Rule 
make  manufacturer 
i.aformation  avai 
purposes  of  this  Ac 
to  improve  the 
consumers,  to  prev 
promote  competition 
of  consumer  prod 
by  manufacturers. 

The  Rule,  called 
Availability  Rule."' 
option  of  either  (1) 
of  manufacturers"  m 
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and  prominently  displaying  signs 
advising  of  the  availability  of  such 
warranties.  The  complaint  alleges  that 
Sears  has  not  complied  with  either  of 
these  options. 

The  proposed  order  requires  Sears  to 
comply  with  this  Rule,  to  inform  its 
retail  store  executives  of  their 
compliance  responsibilities,  and  to 
develop  a  program  for  instructing  its 
sales  personnel  about  the  availabiiity 
and  location  of  manufacturers'  warranty 
information.  Sears  will  be  subject  to 
civil  penalties  if  it  does  not  comply  with 
the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  pubhc  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modif>-  in  any  way  their  tenns. 
Donald  S.  Clark, 
Sfcfctary- 
IFR  Doc.  94-16275  Filed  7-5-94,  8:45  am] 

8ILUNG  CODE  6750-01-M 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

AGENCY:  General  Accounting  Office 
ACTION:  Notice  of  Meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  regular 
monthly  meeting  of  the  Federal 
Accounting  Standards  Advisor)'  Board 
will  be  held  on  Thursday,  July  21.  1994 
from  9:00  a.m.  to  4:00  p.m.  in  room 
7C13  (old  number  7313)  of  the  General 
Accounting  Office,  441  G  St..  NW.. 
Washington.  DC. 

The  agenda  for  the  meeting  includes 
discussions  on  (1)  Physical  Property  and 
Land  issues.  (2)  Stewardship-Future 
Claims  issues,  and  (3)  other 
Stewardship  issues  as  time  permits. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 
should  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  obser\'er.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young.  E.xecutive  Staff 
Director.  750  First  St.,  N.E..  Room  1001, 
Washington,  D.C.  20002,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisor}-  Committt^- 
Act  Pub  L.  No.  92-463.  Section  10(a)(2).  86 
Stat.  770.  774  (1972)  (current  version  at  5 


U.S.C.  app.  section  10(a)(2)  (1988):  41  CFR 
101-6.1015(1990). 

Dated:  June  30. 1994. 
Ronald  S.  Young. 
Executive  Director. 

IFR  Doc.  94-16316  Filed  7-5-94;  8:45  anil 
BILUNG  CODE  161(M)1-M 


GENERAL  SERVICES 
ADMINISTRATION 

Intent  to  Prepare  an  Environmental 
Impact  Statement  U.S.  Courthouse — 
Cleveland,  OH 

agency:  U.S.  General  Services 

Administration. 

ACTION:  Notice  of  Intent  to  Prepare  an 

Environmental  Impact  Statement. 

summary:  The  General  Services 
Administration  (GSA)  is  issuing  this 
notice  to  advise  the  public  that  iin 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  and  considered  for  the 
construction  of  a  new  U.S.  Courthouse 
in  Cleveland,  Ohio. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Marcy  Sherrill,  General  Sen  ices 
Administration.  Region  V.  230  S 
Dearborn  St.  Room  3670.  Chicago.  H- 
60604, 312-886-5574. 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration 
proposes  to  acquire  a  site  and  develop 
a  new  U.S.  Courthouse  consisting  of 
approximately  800,000  gross  square  feet. 
The  new  facility  will  consolidate  the 
district  court  and  court-related  agencies 
which  are  currently  housed  in  six 
different  Government-owned  and  leased 
locations.  Although  the  proposed 
building  will  initially  accommodate  the 
projected  10-year  space  requirements  of 
the  courts,  the  site  to  be  acquired  will 
be  of  sufficient  size  to  allow  for  its 
expansion  beyond  that  timeframe. 
The  existing  U.S.  Courthouse  in 
Cleveland  was  constructed  in  1910  and 
is  listed  on  the  National  Register  of 
Historic  Places.  It  contains  a  gross  area 
of  approximately  250.000  square  feet 
and  currently  houses  the  district  court, 
the  bankruptcy  court  and  the  U.S.  court 
of  appeals.  Due  to  the  significant 
expansion  of  the  recent  years,  several 
court-related  tenants  have  been 
relocated  into  approximately  127.000 
square  feet  of  leased  space.  The 
proposed  new  courthouse  will,  with  the 
exception  of  two  senior  district  judges, 
consolidate  the  entire  direct  court 
family  and  related  agencies  in  one 
building.  The  existing  U.S.  Courthouse 
will  be  retained,  and  will  house  two 
senior  district  judges  and  the 
bankruptcy  court.  The  EIS  will  evaluate 
alternative  sitts  for  the  proposed 


facility,  as  well  as  the  no-build 
alternative.  The  EIS  will  also  evaluate 
impacts  on  the  affected  environment  for 
resource  areas  including  geology  and 
soils,  air  and  noise  quality,  cultural 
resources,  land  us.  community  services, 
traffic  and  transportation,  hazardous 
materials,  economics  and  aesthetics 

Public  Scoping  Meeting 

To  ensure  that  the  full  range  of  issues 
relating  to  the  proposed  project  are 
addressed  and  all  potential  significant 
issues  are  identified,  comments  and 
suggestions  are  being  solicited.  To 
facilitate  the  receipt  of  comments,  a 
public  scoping  meeting  will  be  held  at 
5:30  PM,  Wednesday,  July  13.  1994.  at 
the  A.J.  Celebrezze  Federal  Building. 
1240  E.  Ninth  Street.  Room  B-1 
(basement  level),  Cleveland,  Ohio.  Both 
written  and  oral  comments  will  be 
accepted  at  that  time. 

Written  comments  may  be  mailed  to 
the  GSA  contact  person  through  July  29. 
1994. 

Issued  in  Chicago,  Illinois  on  June  23, 
1994. 

William  C.  Biurke. 

Regional  Administrator.  GSA  Region  V. 
IFR  Doc.  94-16249  Filed  7-5-94;  8:45  am) 

BILUNG  CODE  t820-Zi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Cooperative  Research  and 
Development  Agreement 

(CRADA  94-001] 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC),  National 
Center  for  Infectious  Diseases, 
announces  the  opportunity  for  potential 
collaborators  to  enter  info  a  Cooperative 
Research  and  Development  .Agreement 
(CRAD.A)  for  the  further  development, 
refinement,  and  validation  of  three 
interrelated  technologies:  (1)  The  ' 
Exchangeable  Template  Reaction  (ETR), 
a  method  to  assemble  synthetic  genes, 
(2)  the  construction  of  hepatitis  C  virus 
(HCV)  specific  "mosaic"  proteins 
composed  of  immunodominant 
antigenic  epitopes,  and  (3)  differential 
HCV  diagnostic  tests.  It  is  anticipated 
that  these  and  any  new  technologies  or 
inventions  which  may  arise  from  this 
CR,\DA  will  be  licensed  to  the 


facility,  as  well  as  the  no-build 
alternative.  The  EIS  will  also  evaluate 
impacts  on  the  affected  environment  for 
resource  areas  including  geology  and 
soils,  air  and  noise  quality,  cultural 
resources,  land  us.  community  services, 
traffic  and  transportation,  hazardous 
materials,  economics  and  aesthetics 

Public  Scoping  Meeting 

To  ensure  that  the  full  range  of  issues 
relating  to  the  proposed  project  are 
addressed  and  all  potential  significant 
issues  are  identified,  comments  and 
suggestions  are  being  solicited.  To 
facilitate  the  receipt  of  comments,  a 
public  scoping  meeting  will  be  held  at 
5:30  PM,  Wednesday,  July  13,  1994,  at 
the  A.J.  Celebrezze  Federal  Building. 
1240  E.  Ninth  Street.  Room  B-1 
(basement  level),  Cleveland,  Ohio.  Both 
written  and  oral  comments  will  be 
accepted  at  that  time. 

Written  comments  may  be  mailed  to 
the  GSA  contact  person  through  July  29, 
1994. 

Issued  in  Chicago,  Illinois  on  June  23, 
1994. 

William  C.  Burke, 

Regional  Administrator.  GSA  Region  V. 
|FR  Doc.  94-16249  Filed  7-5-94;  8:45  am) 

BILLING  CODE  6820-23-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Cooperative  Research  and 
Development  Agreement 

(CRADA  94-001] 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Public  Health 
Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC),  National 
Center  for  Infectious  Diseases, 
announces  the  opportunity  for  potential 
collaborators  to  enter  into  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  for  the  further  development, 
refinement,  and  validation  of  three 
interrelated  technologies:  (1)  The  ' 
Exchangeable  Template  Reaction  (ETR), 
a  method  to  assemble  synthetic  genes, 
(2)  the  construction  of  hepatitis  C  virus 
(HCV)  specific  "mosaic"  proteins 
composed  of  immunodominant 
antigenic  epitopes,  and  (3)  differential 
HCV  diagnostic  tests.  It  is  anticipated 
that  these  and  any  new  technologies  or 
inventions  which  may  arise  from  this 
CR,\DA  will  be  licensed  to  the 


collaborator  with  whom  the  CRAD.^  is 
made. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into 
useful,  marketable  products,  a  great  deal 
of  freedom  is  given  to  Federal  agencies 
in  implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  from 
the  other  participants  in  a  CRADA;  CDC 
may  provide  staff,  facilities,  equipment, 
and  supplies  to  the  project.  There  is  a 
single  restriction  in  this  e.xchange:  CDC 
MAY  NOT  PROVIDE  FUNDS  to  the 
other  participants  in  a  CRADA.  This 
opportunity  is  available  until  30  davs 
after  publication  of  this  notice. 
Respondents  may  be  provided  a  longer 
period  of  time  to  furnish  additional 
information  if  CDC  finds  this  necessary. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical:  Howard  A.  Fields.  Ph.D.. 
Hepatitis  Branch.  Division  of  Viral  and 
Rickettsial  Diseases.  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC).  1600 
Clifton  Road.  NE.,  Mailstop  G-14. 
Atlanta.  GA  30333.  telephone  (404) 
639-2335. 

Business:  Lisa  Biake-DiSpigna, 
Technology  Transfer  Representative, 
National  Center  for  Infectious  Diseases. 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Road, 
NE..  Mailstop  C-19,  Atlanta.  GA  30333. 
telephone  (404)  63&-3227. 
SUPPLEMENTARY  INFORMATION:  The  goal 
of  this  CRADA  is  to  bring  to  market 
HCV-specific  technologies  that  will 
improve  public  health.  CDC  will 
provide  intellectual  insight  and 
experimental  design  protocols  to:  (1) 
Improve  the  efficiency  of  ETR.  (2) 
construct  "mosaic"  proteins  for  HCV 
that  have  immunodiagnostic  and 
potential  vaccine  relevance,  and  (3) 
evaluate  svnthetic  peptides  containing 
antigenic  epitopes  as  reagents  to 
discriminate  recent  from  late  infections 
or  that  may  predict  outcome  of  HCV 
infection.  CDC  will  design  and  conduct 
feasibility  experiments  for  each  of  the 
project  areas  and  will  contribute  in  the 
preparation  of  serologic  panels  to 
validate  various  test  formats.  The 
CRADA  partner  will  prepare  all 
synthetic  peptides  and  oligonucleotides 
as  necessary  for  each  project  area, 
prepare  monospecific  and  monoclonal 
antibodies  whenever  appropriate,  and 
purif\-  antigens  fi-om  recombinant 
lysates  as  needed.  The  collaborator  will 
utilize  its  expertise  in  market  research 
to  evaluate  the  commercialization  of  the 
technologies. 

Respondents  should  provide  evidence 
of  expertise  in  the  development  and 


evaluation  of  diagnostic  assavs, 
evidence  of  experience  in 
commercialization  of  diagnostics 
products,  and  supporting  data  (eg., 
publications,  proficiency  testing, 
certifications,  resumes,  etc.)  of 
qualifications  for  the  principle 
investigator  who  would  be  involved  in 
the  CRADA.  The  respondent  will 
develop  the  final  research  plan  in 
collaboration  with  CDC. 

Applicant  submissions  will  be  judged 
according  to  the  following  criteria: 

1.  Expertise  in  diagnostic  virolgoy; 

2.  Evidence  of  scientific  credibility; 

3.  Evidence  of  commitment  and 
ability  to  develop  innovative  designs  for 
diagnostic  as.says  and/or  vaccines; 

4.  Evidence  of  preparing  synthetic 
peptides  and  oligonucleotides; 

5.  Evidence  of  a  strong  engineering 
department  to  design  automated 
equipment;  and, 

6.  Evidence  of  an  e.xisting 
infrastructure  to  commerciafize  on 
successful  technologies. 

This  CR/'toA  is  proposed  and 
implemented  under  the  1986  Federal 
Technology  Transfer  Act.  Public  Law 
99-502  (15  U.S.C.  3710). 

The  responses  must  be  made  to;  Lisa 
Blake-Despigna.  Technology  Transfer 
Coordinator.  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC).  1600 
CUfton  Road,  NE..  Mailstop  C-19, 
Atlanta,  GA  30333. 

Dated:  June  29.  1994. 
Arthur  C.  Jackson, 

Associate  Director  for  Sianagtment  and 
Operations.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Doc.  94-16281  Filed  7-3-94:  845  am) 
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[Announcement  No.  473J 

Cooperative  Agreement  for  Laboratory 
Medicine  Sentinel  Monitoring  Network 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  up  to  three  cooperative 
agreements  to  become  part  of  the 
Laboratory  Medicine  Sentinel 
Monitoring  Network.  The  Public  Health 
Service  (PHS)  is  committed  to  achieving 
the  health  promotion  and  disease 
pre\ention  objectives  of  "Healthv 
People  2000,"  a  PHS-led  national 
activity  to  reduce  morbidity  and 
mortality  and  improve  the  quality  of 
life.  This  announcement  is  related  to  the 
priority  area  of  Surveillance  and  Data 
Systems.  (For  ordering  a  copv  of 
"Healthy  People  2000."  see  the  section 
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INFORMATION.") 

Authority 
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Smoke-Free  Workpl 

The  Public  Health 
encourages  all  grant 
provide  a  smoke-free 
promote  the  non-use 
products.  This  is 
FHS  mission  to 
physical  and  mental 
American  people. 

Eligible  Applicants 

Eligibility  is  limi 
organizations.  Thus 
colleges,  research 
other  public  and 
and  State  and  local 
or  their  bona  fide 
these  cooperative  a] 

We  are  limiting  eli 
profit  organizations 
assistance  to  those 
implement  long  term 
medicine  monitoring 

Availability  of  Funds 

Approximately 
available  in  FY  1994 
cooperative  agreemeilts 
that  the  awards  will 
September  30.  1994. 
for  a  12-month  budgi 
project  period  of  up 
Funding  estimates  m 
subject  to  change. 

Continuation  aw 
project  period  will  be 
of  satisfactory'  prog 
availability  of  funds. 

Purpose 

The  purpose  of 
agreements  is  to  deve 
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A.  Recipient  Activities 

1.  Solicit  laboratories  to  voluntarily 
participate  in  the  Monitoring  Networks 
so  that  sufficient  representatives  of  each 
laboratory  type  (hospital,  physician 
office,  and  independent)  participate  in 
the  total  network  by  the  end  of  the  first 
year  of  operation. 

2.  Provide  leadership  in  the  design 
and  evaluation  of  questionnaires  for 
periodic  reporting  of  laboratory 
operational  characteristics  and 
problems,  especially  those  that  impact 
patient  care  and  on  methods  that  are 
used  by  the  network  participants  during 
the  period  of  the  study.  Topics 
investigated  by  the  questionnaires  and 
the  time  p)eriod  of  monitoring  may 
change  during  the  cooperative 
agreement  by  mutual  consent  of  both 
network  participants  and  CDC.  The 
actual  monitoring  areas  will  be  decided 
after  the  award  of  the  cooperative 
agreement(s)  and  may  differ  for  each  of 
the  laboratory  groups. 

The  quest  ionriaires  should  also 
capture  information  that  determines  the 
effectiveness  of  actions  being  taken  by 
participants  to  improve  the  practice  of 
laboratory  medicine. 

3.  Provide  leadership  in  collecting 
and  sharing  raw  data  both  within  the 
network  and  with  CDC.  Participant 
identification  information  may  be 
omitted  from  these  data  sets  if  the 
network  manager(s)  is  able  to  respond  to 
questions  concerning  the  validity  of 
entered  data  without  providing 
participant  identification  information. 

4.  Periodically  send  the  developed 
questionnaires  to  network  participants 
for  them  to  gather  and  submit  the 
response  data  back.  The  network 
manager  will  then  enter,  analyze,  and 
summarize  the  data  for  the  participants 
in  a  statistically  valid  manner. 

5.  Prepare  manuscripts  for  peer- 
review  publications,  as  appropriate,  that 
describe  the  results  of  one  or  more  of 
the  activities  listed  above.  Manuscripts 
should  benefit  the  public  good.  All 
manuscripts  would  note  the  nature  of 
the  funding  for  the  project. 

B.CDCActi\ities 

1 .  Collaborate  with  the  network  in 
identifying  those  areas  of  Laboratory- 
Medicine  that  have  Public  Health 
concerns. 

2.  Provide  technical  assistance  with 
questionnaire  development,  data 
gathering  devices,  statistical  analysis, 
and  writing  summaries  of  the  resuUs. 

3.  Collaborate  in  the  development  of 
a  mutually  defined  data  set  standard  for 
transmission  of  raw  data. 

4.  Assist  with  presentations 
(including  visuals,  materials,  etc..)  of 


any  delivered  data  at  professional 
forums.  CDC  staff  may  also  assist  in  the 
presentation  of  material  derived  from 
these  cooperative  agreements. 

5.  Provide  technical  assistance  in  the 
preparation  of  manuscripts  related  to 
the  activities  in  this  project. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  follow  ing 
criteria: 

1.  Responsiveness  to  the  objectives  of 
the  cooperative  agreement  including,  a) 
applicant's  understanding  of  the 
objectives  of  the  proposed  cooperative 
agreement;  and  b)  the  relevance  of  the 
proposal  to  the  stated  objectives.  (20 
points) 

2.  Ability  to  provide  staff,  knowledge, 
and  other  resources  required  to  perform 
the  applicant's  responsibilities  in  this 
project.  The  qualifications  and  time 
allocations  of  key  persormel  to  be 
assigned  to  this  project  and  the 
facilities,  equipment,  and  other 
resources  available  for  performance  of 
this  project.  (30  points) 

3.  The  methods  to  be  used  in  carrying 
out  the  responsibilities  of  this  project, 
including  the  ability  to  provide  the 
representative  participants  in  the 
laboratory  group  or  groups  they  will 
monitor.  Steps  to  be  taken  in  the 
planning  and  implementation  of  this 
project.  (30  points) 

4.  Schedule  for  accomplishing  the 
activities  to  be  carried  out  in  this  project 
and  methods  for  evaluating  the 
accomplishments.  (20  points) 

5.  The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds.  (Not  Scored) 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  Laboratory  Medicine 
Sentinel  Monitoring  Network  will  be 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act. 


Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (revised 
7/92,  OMB  Control  Number  0937-0189) 
must  be  submitted  to  Elizabeth  M. 
Taylor,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  305,  Mailstop  E-16,  Atlanta, 
Georgia  30305.  on  or  before  August  26, 
1994. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  . 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  pre-proposal  conference  will  be 
held  to  answer  any  questions  needed  to 
clarify  the  activities  of  the  Sentinel 
Monitoring  Network  and  to  disseminate 
background  data  that  may  offer  further 
into  the  size  and  complexity  of  the 
project,  as  well  as  the  risks  of 
undertaking  the  project.  That  conference 
will  be  held  at  Division  of  Laboratory 
Systems  Conference  Room,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE.,  Building 
102,  Atlanta,  Georgia  30341  on  July  28, 
1994,  from  1:00-4:00  PM. 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Bemice  A.  Moore,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  305. 
Mailstop  E-16,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6802. 
Programmatic  technical  assistance  may 
be  obtained  from  Dr.  Steven  J.  Steindel, 
Supervisory  Health  Scientist,  Division 
of  Laboratory  Systems,  Public  Health 
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metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
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which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
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A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Bemice  A.  Moore,  Grants 
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Supervisory  Health  Scientist.  Division 
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Practice  Program  Office.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE.,  Mailstop  G- 
23.  Atlanta,  Georgia  30341.  telephone 
(404) 488-7680. 

Please  refer  to  Armouncement 
Number  473  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2'000'"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000  '  (Summarv 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  "INTRODUCTION" 
through  the  Superintendent  of 
Documents,  Government  Prmting 
Office.  Washington.  DC  20402-9325. 
telephone  (202)  783-3238. 

Dated:  June  29.  1994. 

Arthur  C.  Jackson, 

Associate  Director  for  Sianagt'tnenl  and 
Operations.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Dck;.  94-16282  Filed  7-5-94;  8:45  am] 

BILLING  CODE  4163-18-P 


Control  of  Occupational  Exposures 
During  Construction:  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Control  of  Occiipational  E.xposures 
during  Construction. 

Time  and  date:  1  p.m. -4  p.m..  July  14. 
1994. 

Place:  Alice  Hamilton  Leboratory. 
Conference  Room  A.  NIOSH.  CDC.  .5555 
Ridge  Avenue.  Cincinnati.  Ohio  45213. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  open  meeting 
is  to  review  and  discuss  a  NIOSH  project 
entitled,  "Control  of  Occupational  E.xposures 
during  Construction."  Peer  reviewers  will 
give  their  individual  review  comments  and 
suggestions  regarding  the  scope  of  the  study- 
Historically,  many  exposures  related  to 
construction  have  gone  unquantified  and 
uncontrolled.  The  objective. of  this  project  is 
to  pro\ide  the  construction  industry  with 
information  concerning  practical,  effective 
engineering  controls  and  work  methods 
which  minimize  worker  exposures  to 
process-generated  air  contaminants.  The 
initial  phases  of  this  project  will  focus  on 
drywall  sanding  and  roofing  kettles. 
Viewpoints  and  suggestions  from  industry, 
labor,  academia.  other  government  agencies, 
and  the  public  are  invited. 

Contact  Person  for  Additional  Information: 
Kenneth  R.  Mead,  NIOSH,  CDC,  4676 
Columbia  Parkway,  Mailstop  R5,  Cincinnati. 
Ohio  45226,  telephone  513/841-^221. 


Dated:  lune  29,  1994. 
William  H.  Gimson, 

Acfing  Associate  Director  for  Policy 
Coordination.  Centers  for  Diseasf  Cc-ntrol  an  t 
Prev(;ntlon  (CDC). 

jFR  Doc  94-1G280  Filed  7-5-94;  8  ^Siin-.l 
BILLING  CODE  4163-1»-M 


National  Institutes  of  Health 
Establishment 

Pursuant  to  the  Federal  Ad\  isory 
Committee  Act  of  October  6,  1972  [Pub 
L-  92-463.  86  Stat.  770-7761  and 
Section  402(b)(6).  of  the  Public  Health 
Service  Act.  as  amended  [42  U.S.C. 
282(b)(6)j.  the  Director,  National 
Institutes  of  Health  (NIH),  announces 
the  establishment  of  the  Board  of 
Scientific  Counselors.  National  Center 
for  Human  Genome  Research. 

The  Board  shall  advise  the  Director, 
NIH;  the  Deputy  Director  for  IntraniurnI 
Research,  NIH;  the  Director.  National 
Center  for  Human  Genome  Research 
(NCHGR):  and  the  Scientific  Director. 
NCHGR,  concerning  the  Center's 
intramural  research  through  periodic 
visits  to  the  laboratories  to  assess  the 
research  in  progress,  the  proposed 
research,  and  the  productivity  and 
performance  of  staff  scientists. 

Duration  of  this  committee  is 
continuing  unless  formally  determined 
by  the  Director.  NIH,  that  termination 
would  be  in  the  best  public  interest. 

Dated:  lune  27.  1994 
Harold  Varmus, 

Director.  National  Institutes  of  Health. 
|FR  Doc.  94-16254  Filed  7-5-94;  8:45  ami 
BILLIMQ  CODE  4140-01-M 


National  Cancer  Institute;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
advisory  committees  of  the  National 
Cancer  Institute. 

The  entire  meeting  for  each  committee 
listed  below  will  be  closed  to  the  public  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6).  Title  5. 
U.S.C.  and  section  10(d)  of  Public  bnv  92- 
463.  for  the  review,  discussion  and 
evaluation  of  individual  grant  applications. 
These  applications  and  the  discussions  could 
reveal  confidential  trade  sL»crets  or 
commerrial  property  such  as  patt-ntdble 
material,  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Carole  Frank,  the  Committee 
Management  Officer,  National  Cancer 
Institute,  Executive  Plaza  North.  Room  630, 
National  Institutes  of  Health,  Bethesda. 
M.iryl.ind  20892  (301-496-5708)  will 
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request. 

Other  information 
meetings  may  be  obtai 
Review  Administrator  i 

Committee  Name 
Investigation  Review 

Scientific  Review  Adi  i 
Meyer.  Room  61  iC.E.xu 
Telephone:  (301)  496- 

Meeting  Date  and 
am — recess.  July  2 
cidjournmeQt. 

Place:  Hyatt  Regency 
Hethesda  Metro  Center. 

Committev  Same: 
Subcommittee  of  the  Ca 
Review  Committee 

Scientific  flev/ew  Adi  ? 
C.  Fletcher.  Room  643C 
North.  Telephone:  (301 

Mef-ting  Date  and  Tiii 
pm — 5  pm 

Place:  Hyatt  Regency 
Bethesda  Metro  Center. 

Committee  Name:  Cai 
Review  Committee. 

Scientific  Review  Ad: 
E  Masiow,  Room  643A 
.North.  Telephone:  (301! 

Meeting  Date  and  Tin 
pin — recess.  August  5 
adjournment. 

Place:  Hyatt  Regency 
Befhesda  Metro  Center. 

(Catalog  of  Federal  Dom 
Program  .Numbers:  93.3 
Prevention  Research;  0,1 
Hetection  and  Diagnosis 
Cdncer  Treatment  Resf 
Hiology  Research;  93 
.Support;  93.398.  Ciincet 
93.399.  Cancer  Control. 
Dated  June  28.  1904. 
Susan  K.  Feldman, 
Committer  Mnnngemen 
|FR  DiK    94-15258  FilH( 
BILUNC  CODE  4140-01-M 
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Tin\e:  July  26. 1994  1  pm 

North,  Conference 
31vd.,  Rof:kville.  MD 


Agenda:  Discussion  will  address  clinical 
trials  research  with  coopierative  groups 
funded  by  the  National  Cancer  Institute. 

Committee  Name:  Subcommittee  on 
Activities  and  Agenda.  National  Cancer 
Advisorv-  Board. 

Executive  Secretary:  Dr.  Marvin  R.  Kalt, 
EP.N.  Room  600.  Bethesda,  MD  20892:  (301) 
496-5147. 

Meeting  Date  and  Time:  July  27,  1994  8  am 
to  adjournment. 

Place:  Executive  Plaza  North,  Conference 
Room  G.  6130  Executive  Blvd..  Rockville. 
MD  20852. 

Agenda:  Discussion  of  Board's  format, 
pott^ntial  future  agenda  items  and  a<:tivities 
of  the  National  Cancer  Advisorj'  Board. 

The  Committee  Management  Office. 
National  Canter  Institute,  National  Institutes 
of  Health,  Executive  Plaza  North,  Room  630. 
9000  Rockville  Pike.  Bethasda,  Marvland 
20892  (301/496-5708).  will  provide  a 
summarv-  of  the  meetings  and  a  roster  of 
members,  upon  request. 

Substantive  program  information  may  be 
obtained  from  the  Executive  Secnttary. 

Dated:  June  28.  1994 
Susan  K.  Feldman, 
Committee  Management  Office.  NIH. 
|FR  Doc.  94-16259  Filed  7-5-94;  8:45  am] 
BILLING  CODE  114(M>1-M 


National  Institute  of  Deafness  and 
Other  Communication  Disorders; 
Meeting  of  the  Board  of  Scientific 
Counselors,  NIDCD 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  NIEXZD.  on 
August  9.  1994  from  3  pm  to 
adjournment.  The  meeting  will  be 
conducted  as  a  telephone  conference 
call  originating  from  Building  31C. 
Room  3C-05,  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda. 
Maryland. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  Title  5, 
U.S.C.  and  section  10(d)  of  Pub.  L.  92- 
463.  the  entire  meeting  will  be  closed  to 
the  public.  The  meeting  will  be  for  the 
review  and  discussion  of  candidates  for 
the  tenure  track  of  the  Bivision  of 
Intramural  Research,  National  Institutes 
on  Deafness  and  Other  Communication 
Disorders,  including  consideration  of 
personnel  qualifications  and 
performance,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Jay  Moskowitz,  Ph.D., 
Acting  Executive  Secretary.  Board  of 
Scientific  Counselors.  NIDCD.  Building 
31.  Room  3C02.  Bethesda.  Marjland 
20892. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 


Related  to  Deafness  and  Other 
Communication  Disorders. 

Dated:  June  28.  1994 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  94-16257  Filed  7-,5-94;  8:45  ami 

BILUNG  CODE  4140-01-M 


Division  of  Research  Grants;  a  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Aro/ne  o/ SEP:  Behavioral  and 
Neurosciences. 

Date:  July  14,  1994. 

Time:  9:00  a.m. 

Wore;  OMNI  Shoreham  Hotel.  Washington. 
DC. 

Contact  Person:  Dr.  Joseph  Kimm. 
Scientific  Review  Administrator.  5333 
VVestbard  Ave.,  room  309,  Bethesda,  MD 
20892,(301)594-7257. 

Purpose/ Agenda :lo  review  Small 
Business  Innovation  Research  Program. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/ or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337,  93.393 
93.396.  93.837-93.844,  93.846-93.878, 
93.892.  93.893,  National  Institutes  of  Health. 
HHS). 

Dated:  June  28, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  94-16256  Filed  7-5-94;  845  am) 
BILUNG  CODE  4140-01-M 


Division  of  Research  Grants;  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendi.x  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/ Agenda:To  review  mdividuai 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Dole.  July  14.  1994. 

Time:  1:00  p.m. 


Place:  NIH.  VVestwood  Building.  Room 
309. 

Contact  Person:  Dr.  Jane  Hu.  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
room  309.  Bethesda.  MD  20892.  (301)  594- 
7269. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Dote;  July  22.  1994. 

Time:  10:00  a.m. 

Place:  St.  James  Hotel.  Washington.  DC. 

Contact  Person:  Dr.  Luigi  Giacoraetti. 
M.Sc.  Ph.D..  Scientific  Review 
Administrator.  5333  VVestbard  Ave.,  room 
325B.  Bethesda.  MD  20892.  (301)  594-7132. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sectiun  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information  , 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Nos.  93.306,  93.333.  93.337.  93.393- 

93.396.  93.837-93.844.  93.846-93.878. 

93  892,  93.893.  National  Institutes  of  Health. 

HHS). 

Dated:  June  28. 1994. 
Susan  K.  Feldman, 

Committee  .Management  Officer.  NIH. 
jFR  Doc.  94-16255  Filed  7-5-94;  8:45  am] 
BILLING  CODE  4140-Ot-M 


Public  Health  Service 

Health  Resources  and  Services 
Administration;  Statement  of 
Organization,  Functions  and  • 

Delegations  of  Authority 

Part  H,  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  38409-24,  August  31, 
1982.  as  amended  most  recently  at  59 
FR  28109,  May  31,  1994).  is  amended  to 
reflect  the  following  changes  in  the 
Bureau  of  Health  Resources 
Development: 

1.  Abolish  the  Division  of  Facilities 
Assistance  and  Recovery,  the  Division 
of  Facilities  Compliance,  and  the 
Division  of  Facilities  Loans; 

2.  Estabhsh  the  Division  of  Facilities 
and  Loans,  and  the  Division  of  Facilities 
Compliance  and  Recovery. 

Under  HB-10.  Organization  and 
Functions  amend  the  functional 
statements  for  the  Health  Resources  and 
Services  Administration  (HB)  by 
deleting  the  functional  statements  for 
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Place:  NIH,  VVestwood  Building.  Room 
309. 

Contact  Person:  Dr.  Jane  Hu.  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
room  309.  Bethesda,  MD  20«92.  (301)  594- 
7269. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  )uly  22.  1994. 

rjme.  10:00  a.m. 

Place:  St.  James  Hotel.  Washington.  DC. 

Contact  Person:  Dr.  Luigi  Giacometti. 
M.Sc,  Ph.D..  Scientific  Reviewr 
Administrator,  5333  Westbard  Ave.,  room 
325B.  Bethesda.  MD  20892,  (301)  594-7132. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sectiun  552b(c)(4)  and  552b{cK6), 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information  , 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS). 

Dated:  June  28.  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
(PR  Doc.  94-16255  Filed  7-5-94;  8:45  ami 

BILLING  CODE  414(M)1-M 


Public  Health  Service 

Health  Resources  and  Services 
Administration;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Part  H.  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  38409-24.  August  31, 
1982,  as  amended  most  recently  at  59 
FR  28109,  May  31,  1994),  is  amended  to 
reflect  the  following  changes  in  the 
Bureau  of  Health  Resources 
Development: 

1.  Abolish  the  Division  of  Facilities 
Assistance  and  Recovery,  the  Division 
of  Facilities  Compliance,  and  the 
Division  of  Facilities  Loans; 

2.  Estabhsh  the  Division  of  FaciUties 
and  Loans,  and  the  Division  of  Facilities 
Compliance  and  Recovery. 

Under  HB-10.  Organization  and 
Functions  amend  the  functional 
statements  for  the  Health  Resources  and 
Services  Administration  (HB)  by 
deleting  the  functional  statements  for 


the  Division  of  Facilities  Compliance 
(HBB5),  Division  of  Facilities  Assistance 
and  Recovery  (HBB6).  and  the  Division 
of  Facilities  Loans  (HBB7)  in  their 
entirety.  Insert  the  following  functional 
statements  after  Division  of  Trauma  and 
Emergency  Medical  Systems  [HBB8). 

Division  of  Facilities  Compliance  and 
Recovery  (HBB9) 

The  Division  substantiates  health 
facilities'  compliance  with  the 
reasonable  volume  of  uncompensated 
care  assurance.  Specifically:  (1) 
Establishes,  develops,  and  monitors  the 
implementation  of  regulations,  policies, 
procedures,  and  guidelines  for  use  by 
regional  staff  and  health  care  facilities 
in  ascertaining  that  assurances  are  met; 
(2)  plans  and  directs  the  development  of 
regulations  and  program  guidelines  for 
administering  grant  support  for  health 
care,  health  professions  education,  and 
nurse  training  facilities;  (3)  provides 
technical  assistance  and  training,  and 
conducts  evaluations  to  ensure 
nationwide  consistency  in  program 
administration;  (4)  maintains  a  system 
for  receipt,  analysis  and  disposition  of 
audit  appeals  by  obligated  facilities;  (5) 
maintains  a  system  for  receiving  and        ' 
responding  to  patient  complaints  and 
.  for  their  analysis,  evaluation  and 
disposition;  (6)  develops  and  initiates 
monitoring  activities  necessary  to 
ensure  enforcement  of  provisions 
regarding  the  reasonable  volume 
assurance;  and  f7)  coordinates  its 
activities  with  other  components  of  the 
Bureau,  HRSA,  other  PHS  agencies,  and 
other  departmental  components. 

Division  of  Facilities  and  Loans  (HBBA) 

The  Division  plans  and  directs  the 
development  of  regulations  and  program 
guidelines  for  administering  loan,  loan 
guarantee  and  interest  subsidy  program 
for  health  care  facilities.  Specifically:  (1) 
Develops  regulations,  policy  and 
procedures  f9f  administering  loan  and 
loan  guarantee  With  interest  subsidy 
programs;  (2)  administers  the  PHS 
responsibility  for  facility  construction, 
renovation,  and  modification  as 
described  in  interagency  memoranda  of 
agreement;  (3)  provides  overall 
consultation  and  guidance  on  factors 
affecting  future  national  requirements  in 
specific  types  of  facilities,  geographic 
distribution  and  facilities  utilization;  (4) 
maintains  an  automated  data  system  for 
the  issuance  of  periodic  and  special 
reports  and  for  the  manipulation  of 
institution  specific  data  in  performing 
tests  for  financial  feasibility;  (5)  assists 
in  the  evaluation  and  analysis  of 
applications  for  construction  under 
assigned  grant  programs;  (6)  reviews 
and  recommends  action  on:  (a) 


Proposals  for  new  health  facilities  or 
additions  to  or  modernization  of 
existing  facilities  under  loan  programs 
assigned  to  the  Division,  (b)  requests  for 
mortgage  relief,  such  as  forbearance  of 
principal  and/or  interest  payment.  " 
suspension  of  sinking  fund  deposits, 
modifications  of  loan  terms,  etc..  and  (c) 
requests  for  recovery  and/or  waiver  of 
repayment  of  Federal  loan  funds;  (7) 
provides  advice  and  guidance  to 
regional  staff  on  statutory  and  regulatory 
provisions  and  policy  and  procedures 
for  administering  programs  assigned  to 
the  Division;  and  (8)  maintains  liaison 
with  and  coordinates  its  activities  and 
jointly  develops  pertinent  programmatic 
mater'als  with  other  components  of  the 
Bureau.  HRSA,  other  PHS  agencies. 
HHS.  other  concerned  Federal  agencies, 
and  with  private  lending  institutions 
and  associations. 

Delegations  of  Authority 

All  delegations  and  redelegations  of 
authorities  to  officers  and  employees  of 
the  Health  Resources  and  Services 
Administration  which  were  in  effect 
immediately  prior  to  the  effective  date 
of  this  reorganization  will  be  continued 
in  effect  in  them  or  their  successors, 
pending  further  redelegation.  provided 
they  are  consistent  with  this 
reorganization. 

This  change  will  be  effective  on 
October  1.  1994. 

Dated:  June  24.  1994. 
Ciro  V.  Siunaga, 

Administrator,  Health  Resources  and  Senices 

Administration. 

IFT?  Doc.  94-16235  Filed  7-5-94:  8:45  am) 

BILLING  CODE  4160-1S~M 


Social  Security  Administration 

Federal  Old-Age,  Survivors,  and 
Disat>ility  Insurance 

[Program  Announcement  No.  SSA-ORS- 
94-1] 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Announcement  of  the 

availability  of  fiscal  year  1994  funds  for 

Section  1110  research  grants. 

SUMMARY:  The  Social  Security 
Administration  (SSA)  announces  that 
competing  applications  will  be  accepted 
for  new  research  grants  authorized 
under  Section  1110  of  the  Social 
Security  Act.  This  announcement, 
consisting  of  three  parts,  describes  the 
nature  of  the  grant  activities  and  gives 
notice  of  the  anticipated  availability  of 
fiscal  year  (FY)  1994  funds  in  support 
of  the  proposed  activities.  Part  I 
discusses  the  purpose  of  the 
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announcement  and 


iMI 
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briefly  describes  the 


application  process  Part  II  describes  the 
programmatic  priorities  under  which 
SSA  is  soliciting  ap  alications  for 
funding.  Part  III  describes  the 
application  process  and  provides 
guidance  on  how  to  submit  an 
application. 

DATES:  The  closing  Hate  for  the  receipt 
of  grant  application  s  in  response  to  this 
announcenipnt  is  S<  ptember  6.  1994. 
FOO  FURTHER  INFORHIATION  OR 
BACKGROUND  (MATER  AL  CONTACT:  Ms. 
Faye  Aziz.  Coordini  tor  for  Extramural 
Research;  Office  of '.  Research  and 
Statistics:  Social  Se  :urity 
Administration;  Vaii  Ness  Center,  room 
205;  4301  Connecti<  ut  Avenue.  NVV. 
Washington.  DC  20(  08;  telephone  (202 
282-7215. 


Part  I.  Purpose  and 


the  Grants  Process 


A.  Program  Purpose 

This  research  is  ii 
existing  knowledge 
methods  and  techni } 
management,  adm 
effectiveness  of  SSA 
Professionals  in  actijarial 
demography,  econo 
related  fields  are 
results. 

In  general.  SSA  w 
projects  that  relate 

I.  Women's  issue; 


tended  to  add  to 
ind  to  improve 
ues  for  the 
ir^stration.  and 
programs. 

science, 
ics.  sociology  and 
potential  users  of  the 


ini 


't(» 


women  in  poverty. 

2.  Economic  and 
assumptions  used  in 
for  the  Old  Age.  Siir 
Disabihty  Insurance |(0 A SDI) 
Funds. 

3.  Issues  related  tc 
retirement  age. 

4.  Issues,  using  th( 
Data  System,  on  hov 
become  poor  and  ho ,' 
status  of  individuals 
and  their  families  c 

5.  Issues  related  tc 
calculated  poverty  r; 
Sur\'ey  of  Income  Pr 
(SIPP)  and  the  CurreM 
Survey  (CPS) 

8  FY  1994  Grant  Pr^ce-^s 


The  grant  appiicat 
1994  will  consist  of  i 
application.  Applica 
20  single-  or  40  doub  1 
(excluding  resumes 
must  relate  to  the  se 
established  for  reviei  i^ 

Priority  areas  in  thj 
permit  applicants  to 
efforts  from  12  to  24 
duration.  In  item  11 
(page  1  of  form 
the  priority  area  und^r 


11  fund  types  of 
or  examine: 
especially  aged 


emographic 
making  projections 
ivors,  and 

Trust 

an  increase  in  the 

New  Beneficiary- 
aged  individuals 
V  the  economic 
with  disabilities 
h^ge. 
differences  in 
tes  between  the 
)gram  Participation 
Population 


on  process  for  FY 
one-stage,  full 
ions  are  limited  to 


ie-spaced  pages 
ornis,  etc.)  and 
lection  criteria 

of  applications, 
s  announcement 
propose  research 
nonths  in 

the  Face  Sheet 
indicate 

which  the 


of 
SSA-  96-BK) 


application  is  submitted,  i.e..  ORS-94- 
OOl.ORS-94-002.  etc. 

Part  II.  Priority  Research  Areas 

In  particular,  the  following  projects 
will  be  considered  for  funding: 

A.  Economic  Circumstances  of  Aged 
Widows — ORS-94-00J 

A  high  proportion  of  the  elderly  who 
are  economically  vulnerable  are 
widowed  women.  Although  as  a  group 
they  experience  one  of  the  highest  rates 
of  poverty,  approximately  three-quarters 
of  widows  aged  65  or  older  are  not  poor. 
Data  from  the  SIPP  provide  an 
opportunity  to  understand  the  economic 
circumstances  of  aged  widows  and  to 
identify  those  factors  that  are  associated 
with  their  late-life  poverty. 

Proposals  are  sought  for  SIPP-ba.st^d 
research  that  conducts  two  types  of 
analyses  of  the  poverty  of  aged  widows. 
The  first  of  these  tasks  is  to  provide  a 
comprehensive  description  of  the 
personal,  financial,  and  environmental 
characteristics  of  poor  elderly  widows. 
These  characteristics  will  include 
details  of  income  amounts  and  specific 
sources,  assets,  personal  and  household 
characteristics  (e.g..  age.  race,  education, 
work  history,  fertility  history,  welfcire 
recipiency  history,  health  status,  urban 
vs  rural  location,  age  at  which 
widowhood  occurred).  This  descriptive 
material  should  compare  and  contrast 
the  incidence  of  poverty  and  its 
circumstances  for  aged  widows  with 
similar  measures  for  single  elderly 
women  who  have  never  married,  aged 
married  women,  and,  where  sample  size 
permits,  elderly  divorced  women. 

The  second  task  is  to  simulate  the 
resulting  economic  scenario  for  married 
women  aged  65  or  older  in  the  event  of 
the  death  of  their  husbands.  This  will 
involve  projecting  the  time  path  of 
income  and  assets  for  the  widow,  given 
the  couple's  economic  circumstances  at 
time  of  the  SIPP  interviews.  The 
hypothetical  widow's  income  should  be 
based  on  Social  Security  and 
Supplemental  Seciuity  Income  program 
rules,  any  pension  income  she  has 
earned  in  her  ov\ti  right,  whether  a 
husband  with  public  or  private  pension 
rights  has  elected  a  survivor's  option, 
asset  income,  the  couple's  life  insurance 
holdings,  and  so  forth.  It  is  expected 
that,  where  possible,  the  economic 
status  of  the  couple  prior  to  the 
husband's  death  will  be  related  to 
factors  such  as  lifetime  work  experience 
of  each  spouse,  current  health  status 
and  health  insurance  coverage,  etc.  In 
addition,  various  scenarios  for  asset 
dacumulation  associated  with  health 
expenditures  brought  on  by  the 
husband's  death  might  be  introduced  to 


account  for  reduced  assets  subsequr.itiy 
available  to  the  surviving  spouse  {Sfc. 
Linda  Del  Bene  and  Denton  R.  Vau^han, 
"Income.  Assets  and  Health  Insuraiin-; 
Economic  Resources  for  Meeting  Acule 
Health  Care  Needs  of  the  Aged."  Sof;  hI 
Security  Bulletin.  Spring  1992).  We  .;  .r 
interested  in  learning  how  the  econon.ic 
status  of  aged  widows  compares  with 
their  circumstances  prior  to  the 
husband's  death,  whether  particular 
background  factors  can  be  used  to 
predict  which  married  women  are 
particularly  at  risk  of  poverty  in  the-ir 
old  age.  and  how  the  incomes  and  assets 
of  widows  change  as  the  duration  of 
widowhood  increases. 

Grant  proposals  must  be  based  on 
well-developed  rigorous  analysis. 
Applications  may  be  submitted  for 
multi-year  funding  not  to  exceed  24 
months  in  duration. 

The  applications  for  multi-year 
funding  should  include  a  budget  for  the 
first  budget  period  (not  to  exceed  12 
months).  If  the  application  is  approved, 
a  grant  will  be  awarded  for  thejjnitial 
12-month  budget  period.  Funding  will 
subsequently  be  provided  for  an 
additional  12-month  budget  period 
dependent  on  satisfactory  performance 
of  the  initial  budget  period,  continued 
relevance  of  the  project,  and  the 
availability  of  FY  funds. 

It  is  anticipated  that  an  amount  up  to 
$100,000  will  be  allocated  to  fund  one    ' 
project  under  this  priority  area  for  the 
initial  12-month  budget  period. 

B.  Selected  Economic  and  Demographic 
Assumptions  Used  to  Project  the 
Financial  Status  of  the  OASDl  Trust 
Funds— ORS-94-002 

the  annual  reports  of  the  Board  of 
Trustees  of  the  Federal  OASDI  Trust 
Funds  contain  long-range,  75-year 
projections  on  the  financial  status  of  the 
trust  funds.  The  assumptions  and 
methodology  underlying  those 
projections  were  reviewed  by  the  Panel 
of  Technical  Experts  (the  Panel) 
convened  by  the  quadrennial  Advisory 
Council  on  Social  Security  and 
recommendations  for  research  were 
made.  (The  "Social  Security  Technical 
Panel  Report  to  the  1991  Advisory 
Council  on  Social  Security"  and  its 
appendices  were  reprinted  in  the 
November  and  December  1990  issues  of 
the  Social  Security  Bulletin.) 

To  addfess  some  of  the  P.aners 
recommendations  for  research,  the 
principal  topics  of  this  priority  are  to  ■ 
better  understand:  <i)  the  determinants 
of  changes  in  productivity  and  earnings, 
and  how  to  develop  better  methods  of 
projecting  future  productivity  and 
earnings;  (ii)  the  determinants  of 
nominal  and  real  interest  rates  and  of" 


how  to  project  them;  (iii)  the 
.  determinants  of  fertility  and  how  to 
project  ftiture  fertility  rates;  (iv)  the 
determinants  of  mortality  and  how  to 
project  future  mortality  rates;  (v)  the 
analysis  of  illegal  immigration  and  how 
to  project  such  immigration;  and  (vi)  the 
conceptual  framework  for  the  current 
low-cost  and  high-cost  projections. 

Among  the  questions  to  oe  addressed 
on  productivity  and  earnings  are:  What 
are  the  determinants  of  linkages 
between  productivity  and  earnings, 
particularly  hours  of  work  and  fringe 
benefits?  What  are  the  effects  of  the 
changing  quafity  (including  the  question 
of  measuring  quality)  and  demographic 
mix  of  the  labor  force?  What  are  the 
effects  of  research  and  development  by 
both  the  public  and  the  private  sectors? 
What  are  the  effects  of  capital  formation 
by  the  public  sector  (e.g.,  public 
infrastructure)  and  by  the  private  sector? 
What  is  the  effect  of  the  increasing 
integration  of  U.S.  and  foreign  markets? 
Are  there  analytical  methods  or 
strategies  for  selecting  which  averaging 
periods  are  most  appropriate  in 
determining  the  various  economic 
assumptions?  What  is  the  long-term 
relationship,  if  any,  between 
productivity  and  earnings  and  other 
economic  arid  demographic  factors? 

Among  the  questions  to  be  addressed 
on  nominal  and  real  interest  rates  are: 
To  what  extent  can  the  current  structure 
of  interest  rates  be  used  to  predict  future 
interest  rates?  What  are  the 
determinants  of  inflation  and  are  there 
analytical  methods  for  projecting  future 
inflation  rates?  What  strategies  are 
optimal  for  incorporating  both  historical 
and  current  interest  rate  information 
into  the  projections?  What  is  the  long- 
term  relationship,  if  any,  between 
nominal  and  real  interest  rates  and  other 
economic  and  demographic  variables? 
Among  the  questions  to  be  addressed 
on  fertility  patterns  in  this  priority  area 
are:  What  are  the  determinants  of 
fertility  and  changes  in  fertility?  What  is 
the  relationship  between  age  at  first 
birth  and  the  total  fertility  rate?  How  do 
birth  rates  of  immigrants  and  of  their 
children  compare  with  those  of  non- 
immigrants and  their  children?  Will 
future  trends  in  fertility  rates  by  race 
and  ethnic  group  mirror  past  trends?  For^ 
assumptions  used  in  projecting  fertility, 
can  an  analytical  framework  be 
developed  to  help  decide  how  much 
weight  to  put  on  long-term  trend 
information  and  how  much  weight  to 
put  on  the  most  recent  trends?  Is  there 
empirical  evidence  supporting 
alternative  weighting  schemes? 
Among  those  questions  to  be 
addressed  on  mortality  are:  What  are  the 
determinants  of  mortality  and  rates  of 
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how  to  project  them;  (iii)  the 
,  determinants  of  fertility  and  how  to 
project  ftiture  fertility  rates;  (iv)  the 
determinants  of  mortality  and  how  to 
project  future  mortality  rates;  (v)  the 
analysis  oi  illegal  immigration  and  how 
to  project  such  immigration;  and  (vi)  the 
conceptual  framework  for  the  current 
low-cost  and  high-cost  projections. 

Among  the  questions  to  oe  addressed 
on  productivity  cUid  earnings  are:  What 
are  the  determinants  of  linkages 
between  productivity  and  earnings, 
particularly  hours  of  work  and  fringe 
benefits?  What  are  the  effects  of  the 
changing  quality  (including  the  question 
of  measuring  quality)  and  demographic 
mix  of  the  labor  force?  What  are  the 
effects  of  research  and  development  by 
both  the  public  and  the  private  sectors? 
What  are  the  effects  of  capital  formation 
by  the  public  sector  (e.g.,  public 
infrastructure)  and  by  the  private  sector? 
What  is  the  effect  of  the  increasing 
integration  of  U.S.  and  foreign  markets? 
Are  there  analytical  methods  or 
strategies  for  selecting  which  averaging 
periods  are  most  appropriate  in 
determining  the  various  economic 
assumptions?  What  is  the  long-terra 
relationship,  if  any,  between 
productivity  and  earnings  and  other 
economic  arid  demographic  factors? 

Among  the  questions  to  be  addressed 
on  nominal  and  real  interest  rates  are: 
To  what  extent  can  the  current  structure 
of  interest  rates  be  used  to  predict  future 
interest  rates?  What  are  the 
determinants  of  inflation  and  are  there 
analytical  methods  for  projecting  future 
inflation  rates?  What  strategies  are 
optimal  for  incorporating  both  historical 
and  current  interest  rate  information 
into  the  projections?  What  is  the  long- 
term  relationship,  if  any,  between 
nominal  and  real  interest  rates  and  other 
economic  and  demographic  variables? 
Among  the  questions  to  be  addressed 
on  fertility  patterns  in  this  priority  area 
are:  What  are  the  determinants  of 
fertility  and  changes  in  fertility?  What  is 
the  relationship  between  age  at  first 
birth  and  the  total  fertility  rate?  How  do 
birth  rates  of  immigrants  and  of  their 
children  compare  with  those  of  non- 
immigrants and  their  xiiildren?  Will 
future  trends  in  fertility  rates  by  race 
and  ethnic  group  mirror  past  trends?  For 
assumptions  used  in  projecting  fertility, 
can  an  analytical  framework  be 
developed  to  help  decide  how  much 
weight  to  put  on  long-term  trend 
information  and  how  much  weight  to 
put  on  the  most  recent  trends?  Is  there 
empiricail  evidence  supporting 
alternative  weighting  schemes? 
Among  those  questions  to  be 
addressed  on  mortality  are:  What  are  the 
determinants  of  mortality  and  rates  of 
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change  in  mortality?  What  evidence  is 
there  for  projecting  changes  in  mortality 
for  specific  causes  (e.g.,  cancer,  heart, 
etc.)  based  on  changes  in  smoking, 
nutrition,  and  other  fifestyle  patterns? 
For  assumptions  used  in  projecting 
mortality,  can  an  analytical  framework 
be  developed  to  help  decide  how  much 
weight  to  put  on  long-term  trend 
information  and  how  much  weight  to 
put  on  the  most  recent  trends?  Is  there 
empirical  evidence  supporting 
alternative  weighting  schemes? 

Among  the  questions  to  be  addressed 
on  illegal  immigrants  are:  Estimates  of 
current  numbers,  labor-force 
participation  rates,  and  rates  of 
immigration  of  illegal  immigrants; 
analysis  of  factors  fikely  to  affect  future 
immigration  rates  of  illegal  immigrants 
and  projections  based  on  this  analysis; 
the  length  of  coverage  and  average 
earnings  of  illegal  immigrants  and  the 
length  of  time  they  remain  in  the 
country;  and  the  extent  to  which  illegal 
immigrants  receive  benefits  based  upon 
their  coverage  under  the  system. 

Among  the  questions  to  be  asked  with 
respect  to  the  conceptual  framework  for 
the  current  low-cost  and  high-cost 
projections  are:  Although  theoretically, 
the  current  low-cost  and  high-cost 
projections  represent  a  collection  of 
extreme  values  for  each  of  the  variables, 
how  should  these  bounds  be 
interpreted — as  absolute  bounds  on 
what  could  possibly  happen,  as 
confidence  levels,  as  illustrative 
alternative  projections,  or  as  sensitivity 
analyses?  (Attention  should  be  given  to 
the  way  in  which  rates  of  inflation  are 
incorporated  into  the  low-cost  and  high- 
cost  projections.)  Should  the  projections 
incorporate  interrelationships  among 
the  economic  and  demographic 
variables  (for  examjple.  among  others, 
interactions  among  fertility,  marital 
status,  labor  force  participation,  and 
birth  expectations),  and  if  so,  which 
interrelationships  are  critical,  and  how 
should  they  be  incorporated? 

Grant  proposals  must  be  based  on 
well-developed  rigorous  analysis. 
Applications  may  be  submitted  for 
multi-year  funding  not  to  exceed  24 
months  in  duration. 

The  applications  for  multi-year 
funding  should  include  a  budget  for  the 
first  budget  period  (not  to  exceed  12 
months).  If  the  application  is  approved, 
a  grant  vyill  be  awarded  for  the  initial 
12-month  budget  period.  Funding  will 
subsequently  be  provided  for  an 
additional  12-month  budget  period 
dependent  on  satisfactory  performance 
of  the  initial  budget  period,  continued 
relevance  of  the  project,  and  the 
availability  of  FY  funds. 


It  is  anticipated  that  up  to  $240,000 
will  be  allocated  to  fund  one  or  more 
projects  under  this  priority  area  for  the 
initial  12-month  budget  period. 

C.  Issues  Related  to  the  Scheduled 
Increase  in  the  Retirement  Age—ORS- 
94-003 

The  Social  Security  Amendments  of 
1983  CPublic  Law  98-21)  provide  for  a 
gradual  increase  in  the  age  at  which 
unreduced  retired-workers  benefits  are 
first  payable  (for  brevity,  the  retirement 
age)  from  65  to  67  between  the  years 
2000  and  2027.  Benefits  for  retired 
workers  still  will  be  available  at  age  62, 
but  the  amount  payable  will  be 
gradually  reduced  from  the  currently 
payable  80  percent  of  the  unreduced 
benefit  to  70  percent.  It  has  further  been 
proposed  to  speed  up  the  phase-in  to  a 
higher  retirement  age,  and  to  increase 
the  retirement  age  to  68  (70  in  one 
proposal).  At  least  one  proposal  also 
increases  the  early  retirement  age  to  65. 
(The  executive  summary  of  the  report 
mandated  by. Congress  and  consultant 
reprorts  were  reprinted  in  the  October 
1986  and  February  1987  issues  of  the 
Social  Security  Bulletin.) 

1.  The  increase  in  retirement  age  is 
based  on  the  assumption  that  the 
increase  in  life  expectancy  has  been 
accompanied  by  a  corresponding 
improvement  in  health  and  capacity  to 
"work.  But  past  studies  are  inconclusive 
about  the  relationship  between 
longevity  and  work  ability,  especially 
among  persons  in  their  sixties. 
Proposals  are  sought  to  further 
investigate  these  relationships,  using 
either  new  approaches,  more  current 
data,  and/or  new  databases. 

One  possible  approach  would  be  to    " 
use  microdata  collected  by  the  National 
Health  Interview  Survey  (NHIS)  to 
examine  trends  in  health  and  ability  to 
work.  Data  should  be  presented  for 
subgroups  of  major  interest  for  the 
retirement  age  issue  (both  early  and 
normal  retirement),  subject  to  sampling 
error  problems.  A  wide  range  of 
variables  that  measure  health  and  abiUty 
to  work  should  be  included. 

2.  The  retirement-age  increase  may 
also  impact  on  the  Social  Security 
Disabihty  Insurance  (DI)  program. 
Studies  are  needed  to  address  questions 
such  as:  (i)  what  is  the  expected  impact 
on  the  number  of  DI  beneficiaries  and 
their  duration  on  the  rolls  and  on  the  DI 
Trust  Fund;  (ii)  how  many  workers 
would  quahfy  for  DI  benefits  at  age  65 
and  66  and  how  many  would  elect  to 
receive  benefits;  and  (iii)  among  those 
aged  62-64  who  do  not  now  elect  to 
apply  for  DI  benefits,  how  many  might 
do  so  because  of  the  additional 
reduction  in  benefits  for  early 
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retirement  that  accompanies  a 
retirement-age  increase  (including  tlie 
elimination  in  some  proposals  of  early 
benefits  for  workers  figed  62-64)? 

Grant  proposals  m  ust  be  based  on 
well-developed,  rigorous  analysis. 
Applicants  may  submit  applications  for 
funding  not  to  exceed  17  months  in 
duration. 

The  applications  s  lould  include  a 
budget  for  the  total  p  eriod  of  the  grant 
(not  to  exceed  17  mcnths).  If  the 
application  is  appro' ^ed,  a  grant  will  be 
awarded  for  the  enti  e  budget  period  of 
the  grant.  It  is  antici  tated  Aat  up  to 
$190,000  will  be  allc  cated  to  fund  one 


or  more  projects  for 


ip  to  17  months 


under  this  priority  a:  ea. 

D.  Analyses  of  the  N  ?»•  Beneficiary  Data 
System— ORS-94-Ol  4 

This  project  is  int(  nded  to  encourage 
research  with  the  Ne  t\'  Beneficiary-  Data 
System  (NBDS)  developed  by  SSA  over 
the  past  decade  to  st  idy  the  changing 
circumstances  of  age  d  and  disabled 
beneficiaries.  Based  nitially  on  a  survey 
of  new  beneficiaries  at  the  beginning  of 
the  1980's,  the  dates  't  has  been 
expanded  with  infor  nation  from 
administrative  recon  Is  (on  benefits, 
covered  earnings,  Su  pplemental 
Security  Income,  anc  Medicare)  and 
followup  interviews  with  sur\-ivors  from 
the  original  sun-ey.  ^  Vith  the  exception 
of  the  Medicare  reco  ds,  all 
administrative  data  1  lave  been  obtained 
both  for  respondents  and  spouses. 

The  original  samp  e  contained 
representative  samp  bs  of  new  Social 
Security  beneficiarie  5  who  filed  for 
benefits  as  retired  wi  irkers.  disabled 
workers,  wives,  widdws.  divorced 
wives,  and  surviving  divorced  wives. 
There  was  also  a  rep  -esentative  sample 
of  persons  aged  65  a:  id  over  who  were 
entitled  to  Medicare  benefits  but  who 
had  not  yet  received  Social  Security 
cash  benefits.  The  ag  ed  sample  was.  for 
tlie  most  part,  in  its  i  nid-  to  late-60's  in 
1982  and  in  its  mid-  lo  late-70's  in  1991 
Some  of  the  sample  nembers  were 
affected  by  the  "note  i"  that  was  created 
when  legislation  wa:  enacted  to  correct 
for  an  overcompenst  tion  in  the  benefit 
formula  for  inflation 

The  original  inten  lew  covered  a  wide 
range  of  topics,  inch  ding  demographic 
characteristics,  marii  al  and  childbearing 
history,  emplojTnenl  history,  current 
income  (in  the  form£  t  of  the  SIPP)  and 
assets,  and  health.  T  le  followup 
inter\'iew,  in  additio  i  to  asking  many  of 
the  same  questions  a  >  the  original 
interview,  collected  i  history  of  critical 
events  since  1982  (such  as  widowhood 
or  divorce,  work  ces!  ation,  migration, 
and  the  sale  of  the  h  ime)  and  the 
financial  impact  of  t  lese  critical  events. 


The  original  health  items  of  work 
disability,  functional  capacity,  and 
presence  of  major  diseases  were 
expanded  to  assess  specific  Activities  of 
Daily  Living  and  Instrumental  Activities 
of  Daily  Living,  private  health  insurance 
provisions,  and  the  longest  experience 
in  a  long-term  care  facility.  Disabled 
workers  who  returned  to  work  were 
asked  about  their  job  search  experience, 
employer  accommodations  to  their 
disability,  and  their  use  of  vocational 
and  rehabilitation  ser\ices. 

Background  material  and  a 
compilation  of  reports  based  on  the 
1982  New  Beneficiary  Survey  are 
available.  These  reports  were  also 
published  in  various  editions  of  the 
Social  Security  Bulletin  from  1983  to 
1993. 

Using  the  NBDS,  the  following    - 
projects  will  be  considered  for  fiinding: 

1.  Understanding  How  Aged 
Beneficiaries  Become  Poor 

Although  poverty  rates  among  the 
aged  have  declined  substantially  over 
the  last  30  years,  there  are  still  some 
troublesome  problems  and  poverty 
among  aged  women  is  a  particular 
concern.  Various  legislative  proposals 
have  been  made  or  discussed  to  improve 
the  treatment  of  women  under  the 
Social  Security  program,  including  care- 
giving  credits,  increasing  benefits  at 
some  age,  eliminating  the  actuarial 
reduction  for  early  benefit  receipt  at 
some  age,  modifjing  the  Social  Security 
special  minimum  benefit,  and 
redesigning  couple  benefits  in  order  to 
enhance  survivor  benefits.  However, 
many  of  the  proposals  are  not  well 
targeted  to  the  poor.  Proposals  for 
research  are  sought  to  increase  our 
understanding  of  why  aged 
beneficiaries,  and  especially  aged 
women,  become  poor,  which  will 
improve  our  ability  to  form  policy  in 
this  area. 

Some  of  the  key  research  questions 
are:  To  what  extent  is  aged  poverty  a 
continuation  of  a  lifetime  of  low 
income?  To  what  extent  is  aged  poverty 
a  result  of  aged  couples  decumulating 
assets  as  they  age?  What  are  the 
economic  effects  of  widowhood, 
including  the  extent  to  which  sources  of 
income  are  lost  or  reduced,  and  the 
extent  to  which  high  health  care 
expenditures  surrounding  the  death  of  a 
spouse  are  a  major  cause  of  high  poverty 
rates  among  the  aged  who  have  become 
widowed?  Is  the  type  of  social  security 
benefit  received  (retired  worker  benefits, 
wife  or  v\idow  benefits,  worker  benefits 
that  are  supplemented  because  of 
entitlement  to  a  higher  spouse  or 
survivor  benefit  and  those  that  are  not, 
retirement  benefits  that  were  converted 


from  a  disability  benefit  at  age  65  and 
those  that  were  not)  related  to  differing 
poverty  rates  in  1982,  and  are  those 
patterns  the  same  among  beneficiaries 
10  years  later?  How  different  is  the  role 
of  major  sources  of  income  (including 
social  security,  other  pensions,  asset 
income,  earnings,  and  Supplemental 
Security  Income — an  SSA-administeced 
"safety  net"  program)  in  1991  than  it 
was  in  1982? 

2.  Changing  Economic  Status  of 
Individuals  VVith  Disabilities  and  Their 
Families 

We  know  that  newly  disabled 
individuals  in  1982  were  less  well-ofi' 
than  newly  retired  individuals  in  terms 
of  both  income  and  assets.  However, 
little  or  no  research  has  been  done  to 
follow  disabled  individuals  over  time  to 
determine  whether  they  have  particular 
problems  maintaining  an  adequate 
standard  of  living.  The  well-being  of 
many  individuals  with  disabilities 
depends  not  only  on  their  own  income 
but  also  on  the  income  and/or  services 
provided  by  family  members,  such  as 
the  earnings  of  spouses,  or  help  with 
activities  of  daily  living  that  may  mean 
the  difference  between  living  in  the 
community  and  having  to  be 
institutionalized. 

Among  the  questions  to  be  addressed 
are:  How  adequate  are  the  income  and 
assets  of  individuals  with  disabilities 
just  after  benefit  receipt  and  10  years 
later?  To  what  extent  do  disabled 
individuals  maintain  their  economic 
status  over  this  period  of  time?  What 
factors  are  associated  with  changes  in 
economic  status  over  the  period?  How 
do  family  members  affect  the  economic 
status  of  disabled  workers? 

Analyses  should  include  background 
factors  (such  as  demographic 
characteristics,  previous  occupational 
characteristics  and  earnings,  living 
arrangements,  family  characteristics, 
and  health  conditions),  major  changes 
in  life  circumstances  (such  as 
widowhood  or  divorce,  changes  in 
living  arrangements,  or  a  spouse 
changing  hours  of  work  or  retiring), 
sources  of  income,  changes  in  the  health 
status,  and  health-care  costs  and  how 
these  factors  relate  to  various  economic 
outcomes. 

Proposals  should  identify  the 
expected  methods  of  analysis,  the 
possible  variables  to  be  considered,  and 
the  logic  for  inclusion.  Application  may 
be  submitted  for  multi-year  funding  not 
to  exceed  24  months  in  duration. 

The  applications  for  multi-year 
funding  should  include  a  budget  for  the 
first  budget  period  (not  to  exceed  12 
months).  If  the  application  is  approved, 
a  grant  will  be  awarded  for  the  initial 


12-month  budget  period.  Funding  will 
subsequently  be  provided  for  an 
additional  12-month  budget  period 
dependent  on  satisfactory  performance 
of  the  initial  budget  period,  continued 
relevance  of  the  project,  and  the 
availability  of  FY  funds. 

It  is  anticipated  that  up  to  $190,000 
will  be  allocated  to  fund  one  or  more 
projects  for  the  initial  12-month  budget 
period  under  this  priority  area. 

E.  Documenting  and  Explaining  SIPP- 
CPS  Differences  in  Aged  Poverty  Rates-^ 
ORS-94-005 

The  official  poverty  measure  and  its 
three  derivative  statistics  (poverty 
ccunts.  poverty  rates  and  poverty  gaps) 
are  important  and  frequently  used 
criteria  employed  in  the  formulation  of 
policy  and  the  evaluation  of  program 
outcomes  for  the  aged  and  disabled 
populations  served  by  SSA. 

Twelve-inonth  poverty  rates  based  on 
the  SIPP  are  somewhat  lower  for  many 
population  subgroups  than  the  poverty  • 
rates  estimated  from  the  CPS.  Much  of 
the  comparison  of  poverty  rates  from  the 
two  surveys  has  been  based  on  the  first 
operational  SIPP  panel  (the  1984  parelj 
which  pertained  to  the  1983-85  time 
period.  In  the  1984  panel  context,  SIPP- 
CPS  poverty  rate  differences  for  the 
aged,  were,  if  anything,  less  marked 
than  for  younger  age  groups.  Based  on 
a  review  of  published  poverty  rate 
estimates  based  on  SIPP  panels  for 
1985-1990  and  comparison  to 
corresponding  estimates  based  on  the 
CPS,  it  appears  that  a  significant  change 
in  the  pattern  of  SIPP-CPS  differences  in 
poverty  rates  appeared  with  the 
introduction  of  the  1985  SIPP  panel. 
Key  features  of  the  change  in  the  pattern 
of  SIPP-CPS  differences  in  poverty  rates 
include:  1)  a  modest  decline  in  the 
poverty  rate  for  all  ages  in  the  SIPP 
relative  to  the  CPS;  2)  a  much  more 
marked  SIPP-CPS  difference  in  poverty 
rates  for  the  aged  than  the  nonaged 
(with  SIPP  rates  for  the  aged  ranging 
between  28  and  34  percent  below  those 
based  on  the  CPS);  3)  a  marked 
attenuation  of  the  tendency  for  poverty 
rates  to  increase  strongly  with  age 
among  those  age  65  and  older  in  the 
SIPP  context  as  compared  with  the  CPS. 
Furthermore,  preliminary  research 
conducted  at  SSA  indicates  that  SIPP- 
CPS  poverty  rate  differences  among  the 
aged  appear  to  vary  significantly  by  sex, 
oge,  marital  status,  race  and  ethnicity; 
differences  appear  to  be  particularly 
marked  for  persons  who  are  married, 
white,  or  age  85  or  older. 

Studies  are  needed  (1)  to  describe 
more  fully  the  pattern  of  SIPP— CPS 
differences  in  poverty  estimates  for  the 
aged,  and  (2j  to  establish,  if  possible,  the 


12-nionth  budget  period.  Funding  will 
subsequently  be  provided  for  an 
additional  12-month  budget  period 
dependent  on  satisfactory  performance 
of  the  initial  budget  period,  continued 
relevance  of  the  project,  and  the 
availability  of  FY  funds. 

It  is  anticipated  that  up  to  S19Q.000 
will  he  allocated  to  fund  one  or  more 
projects  for  the  initial  12-month  budget 
period  under  this  priority  area. 

E.  Documenting  and  Explaining  SIPP- 
CPS  Differences  in  Aged  Poverty  Rates-^ 
ORS-94-005 

The  official  poverty  measure  and  its 
three  derivative  statistics  (poverty 
ccunts,  poverty  rates  and  poverty  gaps) 
are  important  and  frequently  used 
crteria  employed  in  the  formulation  of 
pc'licy  and  the  evaluation  of  program 
outcomes  for  the  aged  and  disabled 
populations  served  by  SSA. 

Twelve-month  poverty  rates  based  on 
the  SIPP  are  somewhat  lower  for  many 
population  subgroups  than  the  poverty 
rates  estimated  from  the  CPS.  Much  of 
the  comparison  of  poverty  rales  from  the 
two  sur\'eys  has  been  based  on  the  first 
operational  SIPP  panel  (the  1984  parelj 
which  pertained  to  the  1983-85  time 
period.  Iii  the  1984  panel  context,  SIPP- 
CPS  poverty  rate  differences  for  the 
aged,  were,  if  anything,  less  marked 
than  for  younger  age  groups.  Based  on 
a  review  of  published  poverty  rate 
estimates  based  on  SIPP  panels  for 
1985-1990  and  comparison  to 
corresponding  estimates  based  on  the 
CPS,  it  appears  that  a  significant  change 
in  the  pattern  of  SIPP-CPS  differences  in 
poverty  rates  appeared  with  the      .   ' 
introduction  of  the  1985  SIPP  panel. 
Key  features  of  the  change  in  the  pattern 
of  SIPP-CPS  differences  in  poverty  rates 
include:  1)  a  modest  decline  in  the 
poverty  rate  for  all  ages  in  the  SIPP 
relative  to  the  CPS;  2)  a  much  more 
marked  SIPP-CPS  difference  in  poverty 
rates  for  the  aged  than  the  nonaged 
(with  SIPP  rates  for  the  aged  ranging 
between  28  and  34  percent  below  those 
based  on  the  CPS);  3)  a  marked 
attenuation  of  the  tendency  for  poverty 
rates  to  increase  strongly  with  age 
among  those  age  65  and  older  in  the 
SIPP  context  as  compared  with  the  CPS. 
Furthermore,  preliminary  research 
conducted  at  SSA  indicates  that  SIPP- 
CPS  poverty  rate  differences  among  the 
aged  appear  to  vary  significantly  by  sex, 
oge,  marital  status,  race  and  ethnicity; 
differences  appear  to  be  particularly 
marked  for  persons  who  are  married, 
white,  or  age  85  or  older. 

Studies  are  needed  (1)  to  describe 
more  fully  the  pattern  of  SIPP— CPS 
differences  in  poverty  estimates  for  the 
aged,  and  (2j  to  establish,  if  possible,  the 
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factors  giving  rise  to  the  observed 
differences.  SIPP-CPS  differences 
should  be  delineated  for  population 
subgroups  defined  in  terms  of  salient 
characteristics  such  as  marital  status, 
riore  broadly  defined  aspects  of  family 
composition,  including  the  presence  of 
nonaged  family  members,  age,  race  and 
fcthnicjty  Differences  should,  at  a 
minimum,  be  characterized  in  terms  of 
poverty  counts,  rates,  and  the  poverty 
gap.  Particular  attention  should  be  given 
to  evaluating  possible  differences 
bbtween  the  t^vo  surveys  in  the 
portrayal  of  poverty  as  it  relates  to 
increasing  age.  Given  that  the  pattern  of 
-poverty  by  population  subgroup  is  of 
particular  interest,  the  relatively  small 
sample  size  available  in  single  SIPP 
panels  as  compared  with  the  CPS  is 
liktdy  to  be  of  some  concern.  If.  as  is 
suggested  by  review  of  published 
estimates,  it  can  be  shown  that  the  basic 
patterns  of  SIPP-CPS  differences  are 
stable  across  the  post-1984  SIPP  panels, 
serious  consideration  should  be  given  to 
pooling  the  post- 1984  panels  in  order  to 
support  as  detailed  a  subgroup  analysis 
as  is  possible,  given  the  substantially 
larger  sample  sizes  available  from 
pooled  samples.  If  the  combining  of 
SIPP  panels  seems  feasible,  the 
combined  panels  should  be  employed  to 
support  the  explanatory  phase  of  the 
overall  study,  as  well. 

After  developing  a  plan  for 
documenting  more  fully  SIPP-CPS 
differences  in  the  portrayal  of  poverty 
among  the  aged,  the  grantee  might 
discuss  how  the  observed  differences 
r.)ight  be  explained.  In  this  regard  a 
critical  renew  of  the  literature  that  has 
considered  the  differences  between 
poverty  rate  estimates  from  the  Panel 
Study  of  Income  D>Tiamics  (PSID)  and 
tiie  CPS  might  prove  quite  useful  in 
generating  hypotheses  and  in 
formulating  empirical  approaches  to 
testing  the  hypotheses.  While  several 
possible  factors  are  hkely  to  be 
-Suggested  by  this  review  (e.g.,  sample 
Aveighting,  particularly  that  component 
of  the  overall  weighting  scheme 
designed  to  deal  with  panel  attrition; 
differing  operationalizations  of  the 
income  unit;  differing  income  concepts; 
and  the  quality  of  income  data), 
emphasis  in  empirical  work  should  be 
given  to  the  last  factor,  the  relative 
quality  of  the  inconie  data  from  the  two 
surveys.  However,  some  attention  could 
also  be  given  to  the  change  in  SIPP-CPS 
differences  in  poverty  estimates  that 
occurred  with  the  introduction  of  the 
1985  SIPP  panel.'  The  nature  of  each 


hypothesized  factor  to  be  considered 
and  how  it  might  cause  the  observed 
pattern  of  SIPP-CPS  differences  might 
be  described.  A  closely  reasoned  plan 
for  empirically  assessing  the  possible 
impact  data  quaHty  on  the  differences  in 
SIPP-CPS  poverty  rates  for  the  aged  may 
be  presented.  Particular  emphasis 
should  be  given  to  explaining  the 
relevance  of  each  proposed  test  for 
clarifying  the  observed  pattern  of  SIPP- 
CPS  differences,  notwithstanding  the 
f-ict  that  it  may  not  be  possible  to  devise 
fully  unambiguous  tests  of  the  effects  of 
income  data  quality  on  the  obsen'ed 
SIPP-CPS  differences. 

Given  the  level  of  available  funding, 
empirical  work  should  be  fimited  to 
describing  the  pattern  of  SIPP-CPS 
differences  in  poverty  estimates  (rates, 
counts,  and  gaps). 

As  much  of  the  study  will  revolve 
around  comparison  of  ahernative 
estimates  within  or  between  survey 
conte.xts,  issues  of  statistical  inference 
also  need  to  be  given  careful 
consideration.  In  particular,  given  the 
results  of  SSA  research  on  the  variance 
properties  of  SIPP-based  estimates  of  the 
aged,  standard  errors  for  SIPP  estimates 
should  be  based  on  the  generalized 
variance  parameters  as  estimated  by 
SSA  (see  the  note  by  Bye  and  Gallicchio 
appearing  in  the  winter  1993  Social 
Security  Bulletin)  or  calculated  directly 
from  the  survey  file  using  the  methods 
outlined  in  the  Bye-Gallicchio  article. 

Grant  proposals  must  be  based  on 
\\  ell-developed,  rigorous  analysis. 
Applicants  may  submit  applications  for 
funding  not  to  exceed  17  months  in 
duration. 

The  applications  should  include  a 
budget  for  the  total  period  of  the  grant 
(not  to  exceed  1 7  months).  If  the 
application  is  approved,  a  grant  will  be 
awarded  for  the  entire  budget  period  of 
the  grant. 

It  is  anticipated  that  an  amount  up  to 
5135,000  will  be  allocated  to  fund  one 
or  more  projects  for  up  to  1 7  months 
under  this  priority  area. 

Note:  To  foster  the  sharing  of  rese.Trch. 
principal  investigators  for  each  grant 
awarded  will  be  required  to  (1)  include  in  ihe 
final  report  an  executive  summary  which 
SSA  could  publish  in  the  quarterly  Social 
Security  Bulletin  and  (2)  discuss  the  results 
of  their  research  with  SSA  staff.  Funds 
should  be  included  in  the  grant  budget  for  a 
meeting  at  the  SSA  Office  of  Research  and 
Statistics.  Washington.  DC. 


'  The  prospective  gra.ntec  will  find  it  useful  to 
(  nnsult  recent  work  conducted  by  the  Bureau  of  the 
Cliinius  con-.jkjfing  income  estimates  for  calendar 


year  1990  from  the  two  sur\'pys  ,inii  Report  no.  17. 
Studies  in  Income  Distribution,  for  similar  mi>le.-iol 
related  to  SIPP/CPS  differences  for^he  1983-84 
period.  Recent  worli  conducted  at  the  Bureau  of  the 
Census  by  Lamss.  Tin  and  Eargle  about  the  effect 
of  attrition  in  the  SIPP  context  on  differences  in 
SIPP-CP.S  jMjvery  rales  should  also  be  consulted. 
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Part  III.  Application  Process 
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B.  Availability  and  D  oration  of  Funding 
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D.  The  Application  Process  for 
Proposals  Requesting  Grant  Funds 

Organizations  wishing  to  compete  for 
grants  under  this  announcement  must 
submit  an  application  by  September  6. 
1994.  Applications  received  in  response 
to  this  announcement  will  be  reviewed 
by  Federal  and  non-Federal  p)ersonnel. 

Successful  applicants  may  expect 
funding  during  the  fourth  quarter  of  FY 
1994  (prior  to  September  30,  1994). 

1.  Availability  of  Application  Forms 

Application  kits  which  contain  the 
prescribed  application  forms  for  grant 
funds  are  available  from  the  Grants 
Management  Staff;  Division  of  Contract 
and  Grant  Operations;  Office  of 
Acquisition  and  Grants;  Social  Security 
Administration;  l-E-4  Gw^nn  Oak 
Building;  1710  Gwrynn  Oak  Avenue; 
Baltimore.  MD  21207;  telephone  (410) 
965-9500;  Mr.  LawTence  H.  Pullen. 
Chief.  Grants  Management  Staff. 

When  requesting  an  application  kit, 
the  applicant  should  refer  to  program 
announcement  number  SSA-C)RS-^4-l 
and  the  date  of  this  announcement  to 
ensure  receipt  of  the  proper  application 
kit.  I 

2.  Additional  Information 

For  additional  information  concerning 
project  development,  please  contact  Ms. 
Faye  Aziz,  Coordinator  for  Extramural 
Research;  Office  of  Research  and 
Statistics;  Social  Security 
Administration;  Van  Ness  Center,  Room 
205;  4301  Connecticut  Avenue,  NW; 
Washington,  DC  20008;  telephone  (202) 
282-7215. 

3.  Application  Submission 

All  applications  requesting  Federal 
grant  funds  must  be  submitted  on  the 
standard  forms  provided  by  the  Grants 
Management  Staff.  The  application  shall 
be  executed  by  an  individual  authorized 
to  act  for  the  applicant  organization  and 
to  assume  for  the  applicant  organization 
the  obligations  imposed  by  the  terms 
and  conditions  of  the  grant  award. 

As  part  of  the  project  title  (page  1  of 
the  application  form  SSA-96-BK.  item 
11).  the  applicant  must  clearly  indicate 
the  application  submitted  is  in  response 
to  this  announcement  (SSA-ORS-94-1) 
and  must  show  the  appropriate  priority 
area  project  identifier  (i.e.,  ORS-94-001, 
ORS-94-002  etc.). 

Applications  must  be  submitted  to: 
Grants  Management  Staff;  Division  of 
Contract  and  Grant  Operations;  Office  of 
Acquisition  and  Grants;  Social  Security 
Administration;  1-E— 4  Gwjnn  Oak 
Building;  1710  Gwynn  Oak  Avenue; 
Baltimore,  MD  21207. 


4.  Application  Consideration 

Applications  are  initially  screened  for 
relevance  to  this  announcement.  If 
judged  irrelevant,  the  applications  are 
returned  to  the  applicants.  Applications 
that  conform  to  the  requirements  of  this 
program  aimouiicement  will  be 
reviewed  and  evaluated  against  the 
criteria  specified  in  No.  6(b)  of  this 
announcement  and  evaluated  by  Federal 
and  non-Federal  persormel.  The  results 
of  this  evaluation  will  assist  SSA  in 
selecting  the  applications  to  be  funded. 

5.  Application  Approval 

Grant  awards  will  be  issued  within 
the  limits  of  Federal  funds  available 
following  the  approval  of  the 
applications  selected  for  funding.  The 
official  award  document  is  the  "Notice 
of  Grant  Award."  It  will  provide  the 
amount  of  funds  awarded,  the  purpose 
of  the  award,  the  budget  period  for 
which  support  is  given,  the  total  project 
period  for  which  support  is 
contemplated,  the  amount  of  grantee 
financial  participation,  and  any  special 
terms  and  conditions  of  the  grant  award. 

6.  Criteria  for  Screening  and  Reviewing 
of  Applications 

(a)  Screening  Requirements.  In  order 
for  an  application  to  be  in  conformance, 
it  must  meet  all  of  the  following 
requirements: 

(1)  Number  of  Copies:  An  original 
signed  application  and  two  copies  must 
be  submitted.  Five  additional  copies  are 
optional  and  will  expedite  processing  of 
the  grant  application. 

(2)  Length:  The  narrative  portion  of 
the  application  (Part  III  of  form  SSA- 
96-BK)  must  not  exceed  20  single-  or  40 
double-spaced  pages,  exclusive  of 
resumes,  forms,  etc.,  typewritten  on  one 
side  only  usipg  standard  size  (8V2"  x 
11")  paper.  Applications  should  neither 
be  unduly  elaborative  nor  contain 
voluminous  documentation. 

(3)  Non-Federal  Contribution  (Match): 
Grant  recipients  must  contribute 
towards  the  project  costs  (cash  or  in- 
kind).  Generally,  5  percent  of  the  total 
costs  is  acceptable.  SSA  will  not 
provide  100  percent  or  total  funding  for 
any  project  grant. 

(b)  Evaluation  Criteria.  Applications 
which  pass  the  screening  process  will  . 
be  reviewed  by  at  least  three 
individuals.  Reviewers  will  score  the 
applications,  basing  their  scoring 
decisions  on  the  criteria  shown  below. 
An  unacceptable  rating  on  any 
individual  criterion  may  render  the 
application  unacceptable.  Consequently, 
applicants  should  take  care  to  ensure 
that  all  criteria  are  fully  addressed  in 
the  application.  Relative  weights  for  the 
criteria  are  shown  in  parentheses. 


(1)  Project  Objective:  (25  points) 

How^losely  do  the  project  objectives 
fit  those  of  the  announcement?  Is  the 
need  for  the  project  discussed  in  terms 
of  the  importance  of  the  issues  to  be 
addressed?  Does  it  describe  how  the 
project  builds  upon  previous  research? 
\Vhat  is  the  potential  usefulness  of  the 
anticipated  result  and  expected  benefits 
to  the  target  groups?  What  is  the 
potential  usefulness  of  the  proposed 
project  for  the  advancement  of  scientific 
knowledge? 

(2)  Project  Design:  (30  points) 

Is  the  design  of  the  project  adequate     ' 
and  feasible  as  indicated  by  the 
appropriateness  of  the  work  statement 
and  the  technical  approach,  including: 
(a)  a  concise  and  clear  statement  of  goals 
and  objectives;  (b)  theoretical  analysis  of 
the  problem  and,  if  appropriate, 
hypotheses  to  be  tested  and/or 
parameters  to  be  estimated;  (c) 
specification  of  data  sources;  (d)  plan 
for  data  analysis,  including 
appropriateness  of  statistical  methods  to 
be  used;  and  (e)  scheduling  of  tasks  and 
milestones  in  the  progress  of  the 
project?  Does  the  proposal  describe 
specific  plans  for  conducting  the  project 
in  terms  of  the  tasks  to  be  performed, 
'  and  how  the  approach  proposed  will 
accomplish  the  project  objectives? 

(3)  Qualifications:  (30  points) 

Do  the  qualifications  of  the  project 
personnel,  as  evidenced  by  training, 
experience,  and  publications, 
demonstrate  that  they  have  the 
knowledge  of  subject  matter  and  skills 
required  to  competently  carry  out  the 
research  and  to  produce  a  final  report 
that  is  comprehensible  and  usable?  Is 
the  staffing  pattern  appropriate  for  the  . 
proposed  research,  linking 
responsibilities  clearly  to  project  tasks? 

(4)  Organization  and  Budget:  (15  points) 

Are  the  resources  needed  to  conduct 
the  project  specified,  including 
personnel,  time,  funds,  and  facilities? 
Are  any  collaborative  efforts  with  other 
organizations  clearly  identified  and 
written  assurances  referenced?  Is  all 
budget  information  provided,  including 
a  description  by  category  (personnel, 
travel,  etc.)  of  the  total  of  the  Federal 
funds  required?  Where  appropriate,  are 
justifications  and  explanations  of  costs 
provided?  Are  the  project's  costs 
reasonable  in  view  of  the  level  of  effort 
and  anticipated  outcome?  Does  the 
applicant's  organization  have  adequate 
facilities  and  resources  to  plan,  conduct, 
and  complete  the  project? 

Please  Note:  For-profit  organizations  may 
not  use  grant  funds  to  purchase  equipment 
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(1)  Project  Objeetive:  (25  points) 

Howt:lose!y  do  the  project  objectives 
fit  those  of  the  announcement?  Is  the 
need  for  the  project  discussed  in  terms 
of  the  importance  of  the  issues  to  be 
addressed?  Does  it  describe  how  the 
project  builds  upon  previous  research? 
VVhat  is  the  potential  usefulness  of  the 
anticipated  result  and  expected  benefits 
to  the  target  groups?  VVhat  is  the 
potential  usefulness  of  the  proposed 
project  for  the  advancement  of  scientific 
knowledge? 

(2)  Project  Design:  (30  points) 

Is  the  design  of  the  project  adequate     ' 
and  feasible  as  indicated  by  the 
appropriateness  of  the  work  statement 
and  the  technical  approach,  including: 
(a)  a  concise  and  clear  statement  of  goals 
and  objectives;  fb)  theoretical  analysis  of 
the  problem  and,  if  appropriate, 
hypotheses  to  be  tested  and/or 
parameters  to  be  estimated;  (c) 
specification  of  data  sources;  (d)  plan  " 
for  data  analysis,' including 
appropriateness  of  statistical  methods  to 
be  used;  and  (e)  scheduling  of  tasks  and 
milestones  in  the  progress  of  the 
project?  Does  the  proposal  describe 
specific  plans  for  conducting  the  project 
in  terms  of  the  tasks  to  be  performed, 
'  and  how  the  approach  proposed  will 
accomplish  the  project  objectives? 

(3)  Qualifications:  (30  points) 

Do  the  qualifications  of  the  project 
personnel,  as  evidenced  by  training, 
experience,  and  publications, 
demonstrate  that  they  have  the 
knowledge  of  subject  matter  and  skills 
required  to  competently  carry  out  the 
research  and  to  produce  a  final  report 
that  is  comprehensible  and  usable?  Is 
the  staffing  pattern  appropriate  for  the  . 
proposed  research,  linking 
responsibilities  clearly  to  project  tasks? 

(4)  Organization  and  Budget:  (15  points) 

Are  the  resources  needed  to  conduct 
the  project  specified,  including 
personnel,  time,  funds,  and  facilities? 
Are  any  collaborative  efforts  with  other 
organizations  clearly  identified  and 
WTitten  assurances  referenced?  Is  all 
budget  information  provided,  including 
a  description  by  category  (personnel, 
travel,  etc.)  of  the  total  of  the  Federal 
funds  required?  Where  appropriate,  are 
justifications  and  explanations  of  costs 
provided?  Are  the  project's  costs 
reasonable  in  view  of  the  level  of  effort 
and  anticipated  outcome?  Does  the 
applicant's  organization  have  adequate 
facilities  and  resources  to  plan,  conduct, 
and  complete  the  project? 

Please  Note:  For-profit  organizations  may 
not  use  grant  funds  to  purchase  equipment 


under  the  grant.  Equipment  means  tangible, 
non-expendable,  personal  property  having  a 
useful  life  of  more  than  1  year  and  an 
acquisition  cost  of  S5.000  or  more  per  unit. 

7.  Closing  Date  for  Receipt  of 
Applications 

The  closing  date  for  receipt  of  grant 
appHcations  for  Federal  funds  in 
response  to  this  announcement  is 
September  6, 1994. 

Applications  may  be  mailed  or- sent 
by  commercial  carrier  or  personally 
delivered  to:  Grants  Management  Staff; 
Division  of  Contract  and  Grant 
Operations;  Office  of  Acquisition  and 
Grants;  Social  Security  Administration; 
l-E-4  Gwynn  Oak  Building;  1710 
Gvvvnjj  Oak  Avenue;  Baltimore,  MD 
21207. 

Hand-delivered  applications  are 
accepted  during  the  hours  of  8:00  a.m. 
to  5:00  p.m.,  Monday  through  Friday. 
,An  application  will  be  considered  as 
meeting  the  deadline  if  it  is  either: 

(a)  Received  on  or  before  the  deadline 
(late  at  the  above  address;  or 

(b)  Mailed  through  the  U.S.  Postal 
Ser%'ice  or  sent  by  commercial  carrier  on 
or  before  the  deadline  date  and  received 
in  time  to  be  considered  dimng  the 
competitive  review  and  evaluation 
process.  Applicants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
as  evidence  of  timely  mailing.  Private 
metered  postmarks  are  not  acceptable  as 
proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
above  criteria  are  considered  late 
applications.  SSA  will  notify-each  late 
applicant  that  its  application  will  not  be 
considered. 

Note:  Facsimile  copies  will  not  be 
accepted. 

Notice  Procedures 

Paptnvork  Reduction  Act 

This  notice  contains  reporting 
requirements  in  the  "Application 
Process'  section.  However,  the 
information  is  collected  using  form 
SSA-96-BK,  Federal  Assistance,  which 
has  Office  of  Management  and  Budget 
clearance  No.  0960-0184. 

Executive  Orders  12372  and  12416— 
Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by  the 
requirements  of  Executive  Order  12372, 
as  amended  by  Executive  Order  12416, 
relating  to  Federal  agencies  providing 
opportunities  for  consultation  with 
State  and  local  elected  officials  on 
proposed  Federal  financial  assistance  or 
direct  Federal  development. 


(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  93.812,  Social  Security-Resea«  h 

and  Demonstration) 

Dated:  )une  22.  1994. 
Shirley  S.  Chater. 

Cnmmissioner  of  Social  Security. 

|FR  Doc.  94-16284  Filed  7-5-94:  8:45  ami 
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Substance  Abuse  and  Mental  Health 
Services  Administration  Advisory 
Committee  for  Women's  Services; 
Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  initial 
meeting  of  the  Advisory  Committee  for 
Women's  Services  of  the  Substance 
Abuse  and  Mental  Health  Ser\ices 
Administration  (SAMHSA). 

The  meeting  of  the  Advison,'  Committee  for 
\Vomen's  Services  will  include  an  orientation 
of  new  members,  a  discussion  of  the  mission 
of  SAMHSA  and  its  programs  for  women, 
administrative  announcements,  and  prrK;ram 
developments. 

A  summary  of  the  meeting,  a  roster  of 
( ommittee  memtwrs  and/or  substantive 
information  about  the  uf>coming  meeting 
may  be  obtained  from:  Jennifer  B. 
Fiedelholtz,  Executive  Se<  retary.  Advisory. 
Committee  for  Women's  Services.  Office  for 
Women's  Services.  SAMHSA,  Parklawn 
Building,  Room  13-99,  5600  Fishers  Lane. 
Rockville.  Maryland  20857.  telephone 
number  (301)  443-5184. 

Committee  Name:  Advisory  Committee  for 
Women's  Services. 

Meeting  Dates:  ]u\y  26-27,  1994. 

P/ace;  Conference  Rooms  G-H.  Parklawn 
Building.  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 

Open:  July  26,  1994,  9:00  a.m.-5:00  p.m., 
July  27,  1994,  9:00  a.m.  until  adjournment. 

Contact:  Jennifer  B.  Fiedelholtz.  Room  13- 
99,  Parklawn  Building,  Telephone  (301)  443- 
5184. 

Peggy  W.  Cockrill, 

Committee  Management  Officer.  Substance 
Abuse  and  Mental  Health  Services  ■ 
Administration. 
jFR  Doc.  94-16263  Filed  7-5-94:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

AGENCY:  Department  of  the  Interior, 

Office  of  the  Secretary. 

ACTION:  Exxon  Valdez  Oil  Spill  Public 

Advisory  Group  Nomination 

Solicitation. 

summary:  The  Exxon  Valdez  Oil  Spill 
Trustee  Council  is  soliciting 
nominations  for  the  Public  Advisory- 
Group  which  advises  the  Trustee 
Cxiuncil  on  decisions  related  to  the 
planning,  evaluation,  and  conduct  of 
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aji 


iniury  assessment 
activities  using 
purposes  of  restoratjon 
civil  settlement 
Exxon  Valdez  oil  sp 
Advisory  Group 
selected  to  serve  a 
beginning  in  October 
DATES:  All  nominati  Dns 
received  on  or  befor ; 


funcs 


puT!  uant 


mei  nbers 


tn- 


ADDRESSES:  Nominations 
to  the  Exxon  Valdez 
Council.  646  G  Street 
Alaska  99501. 


INFORMATKDN  CONTACT: 
Designated  Federal 
of  the  Interior. 
Environm^tal  Policy  and 

Street.  Suite  119. 
907) 271-5011;  or 
cidez  Oil  Spill 
€  45  G  Street, 

907) 278-8012.  A 
f  )r  the  Public 
available  upon 


FOR  FURTHER 
Douglas  Mutter 
Officer,  Department 
Office  of 

Compliance.  1689  C 
Anchorage.  Alaska 
L  J.  Evans.  Exxon  V 
Restoration  Office, 
Anchorage.  Alaska 
copy  of  the  charter 
Advisory  Group  is 
request. 

SUPPLEMENTARY 
Public  Advisory- 
Paragraph  V.A.4  of 
Agreement  and 
into  by  the  United 
and  the  State  of 
1991,  and  approved 
District  Court  for  the 
in  settlement  of 
America  v.  State  o, 
No.  A91-081  CV 
Group  was  created 
Council  on  matters 


Group 


lie : 


Sate 


Alaik 


The 

ti> 

131 


use  i 
re  ;ov< 


on  m)ury  assessmen 
activities,  or  other 
resources  damage 
by  the  governments. 
The  Trustee  Coun  : 
representatives  of  th 
Attorney  General 
."Maska  Department 
Commissioner  of  the 
of  Environmental 
Secretary  of  the  Interior 
Agriculture;  and  the 
the  National  Oceani( : 
Administration.  U.S 
Commerce.  Appointinent 
Advisor\'  Group  vvil 
Secretary  of  the  Interior 


unanimous  approva 
The  Public  Adv 


aqi  acfi 


of  1 7  members  repr 
at  large  (5  members) 
special  interests 
commercial  fishing, 
tourism,  forest  prod 
conservation,  local 
landowners,  recreatitin 
hunting  and  fishing, 
science/academic, 
officio  non-voting 
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d  restoration 
obtained  for 
as  part  of  the 
to  the  T/V 
11  of  1989.  Public 

will  be 
o-year  term 
1994. 

should  be 
August  1.  1994. 

should  be  sent 
Oil  Spill  Trustee 
Anchorage. 


INFORMATION:  The 

was  created  by 
Memorandum  of 
Consent  Decree  entered 
es  of  America 
a  on  August  27, 
3y  the  United  States 
District  of  Alaska 
Uniied  States  of 
i/j  ilaska.  Civil  Action 
Public  Advisory 
advise  the  Trustee 
lating  to  decisions 
restoration 
of  natural 
eries  obtained 


C(imr 
(fl 


Censer 


il  consists  of 
;  State  of  Alaska 
missionerof  the 
Fish  and  Game; 
Alaska  Department 
rvation;  the 
the  Secretar>'  of 
Administrator  of 
and  Atmospheric 
Department  of 

to  the  Public 
be  made  by  the 

with 
of  the  Trustees, 
isdry  Group  consists 
e  anting  the  public 
and  the  following 
'ulture. 


rommercial 
4cts,  environmental, 
vemment.  Native 

users,  sport 

subsistence,  and 

o  additional  ex 

mfembers  are  from  the 


gDV 


^^■ 


Alaska  State  House  of  Representatives 
and  the  Alaska  State  Senate. 

Nominees  need  to  submit  the 
following  information  to  the  Trustee 
Council: 

1.  A  biographical  sketch  (education, 
experience,  address,  telephone); 

2.  Information  about  the  nominee's 
knowledge  of  the  region,  peoples,  or 
principal  economic  and  social  activities 
of  the  area  affected  by  the  TA'  Exxon 
Valdez  oil  spill,  or  expertise  in  public 
lands  and  resource  management; 

3.  Information  about  the  nominee's 
relationship/involvement  (if  any)  with 
the  principal  interest  to  be  represented; 

4.  A  statement  explaining  any  unique 
contributions  the  nominee  will  make  to 
the  Public  Advisory  Group  and  why  the 
nominee  should  be  appointed  to  serve 
as  a  member; 

5.  Any  additional  relevant 
information  that  would  assist  the 
Trustee  Council  in  making  a 
recommendation;  and 

6.  A  disclosure  statement  of  any 
potential  conflict  of  interest.  Public 
Advisory  Group  members  and  their 
alternates  are  chosen  to  represent  a 
broad  range  of  interests.  It  is  possible 
that  action  could  be  taken  by  the  Public 
Advisory  Group  when  one  or  more  of 
the  members  have  a  direct  personal 
conflict  of  interest  which  would 
prejudice  and  call  into  question  the 
entire  public  process.  To  avoid  this 
eventuality  and  to  enable  the  Trustee 
Council  to  choose  appropriate 
individuals  as  members  and/or 
alternates  to  members,  it  is  necessary 
that  each  nominee  provide  the  following 
information  with  their  information 
packet.  If  the  answer  to  any  of  the.se 
questions  is  yes.  please  provide  a  brief 
explanation  of  your  answer.  A  yes  will 
not  necessarily  preclude  any  nominee 
from  being  appointed  to  ser\e  on  the 
Public  Advisory  Group. 

a.  Do  you.  your  spouse,  children,  any 
relative  with  whom  you  live  or  your 
employer  have,  or  are  you  defending,  a 
claim  filed  before  any  court  or 
administrative  tribunal  based  upon 
damages  caused  by  the  T/V  Exxon 
Valdez  oil  spill? 

b.  Do  you.  your  spouse,  children,  any 
relative  with  whom  you  five  or  your 
employer  own  any  property  or  interest 
in  property  which  has  been,  or  is  likely 
to  be,  proposed  for  acquisition  by  the 
Trustee  Council? 

c.  Have  you.  your  spouse,  children, 
any  relative  with  whom  you  live  or  your 
employer  submitted,  or  likely  will 
submit,  a  proposal  for  funding  by  the 
Trustee  Council,  or  be  a  direct 
beneficiary  of  such  a  proposal? 

d.  Do  you  know  of  any  other  potential 
actions  of  the  Trustee  Council  or  tlie 


Public  Advisory  Group  to  have  a  direct 
bearing  on  the  financial  condition  of 
yourself,  your  spouse,  children,  other 
relative  with  whom  you  live  or  your 
employer? 
Jonathan  P.  Deason, 

Director — Off  ice  of  Environmental  Policy  and 

Compliance. 

|FR  Doc.  94-16311  Filed  Z-S-W:  8:45  ami 

BILLING  CODE  431(MKi-M 


Exxon  Valdez  Oil  Spill  Public  Advisory 
Group;  Meeting 

AGENCY:  Department  of  the  Interior, 
Office  of  the  Secretar}'. 
ACTION:  Notice  of  Meeting. 

summary:  The  Department  of  the 
Interior,  Office  of  the  Secretary  is 
announcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Ad\isor\- 
Group  to  be  held  on  Tuesday  and 
Wednesday.  August  2-3,  1994,  at  9:30 
a.m..  in  the  first  floor  conference  room. 
645  G  Street,  Anchorage,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  C  Street,  Suite 
119,  Anchorage,  Alaska,  (907)  271- 
5011. 

* 

SUPPLEMENTARY  INFORMATION:  The 
Public  Advisory  Group  was  created  by 
Paragraph  V.A.4  of  the  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991,  and  approved  by  the  United  States 
District  Court  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska,  Civil  Action 
No.  A91-081  CV.  The  agenda  will 
include  the  review  of  and  comment  on 
the  draft  1995  Work  Plan,  reports  of 
subcommittees,  and  status  reports  on 
various  restoration  activities. 
Jonathan  P.  Deason, 

Dijvctor.  Office  of  Environmental  Policy  and 

Compliance. 

|FR  Doc.  94-16310  Filed  7-5-94;  8:45  ami 
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Bureau  of  Land  Management  - 

[ES-020-04-4210-05:ARES-042126;  4- 
00157;  ILM] 

Realty  Action;  Direct  Sale  of  Public 
Lands;  Arkansas 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty,  action,  direct 

sale  of  public  lands;  Arkansas. 

SUMMARY:  The  Bureau  of  Land 
Management  has  determined  the  land 


described  below  is  suitable  for  sale 
under  section  203  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
1976.  43  U.S.C.  1713  and  1719: 

Fifth  Principal  Meridian 

T.  16N.,R.  6\V.. 
Section  22.  SE»'4  SEv*. 

The  above  land  aggregates  40  acres  in 
Sharp  County,  Arkansas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  V.  Abbey.  District  Manager, 
lackson  District  Office,  (601)  977-5400. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  sell  the  surface  estate  to  Danny  Smith 
of  Ash  Lawn,  Arkansas,  pursuant  to 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S!c. 
1713  and  1719.  Mr.  Smith  wishes  to 
acquire  the  land  as  this  particular  tract 
if  completely  surrounded  by  land  he 
owns. 

The  proposed  direct  sale  is  scheduled 
for  September  26,  1994.  The  land  parcel 
is  to  be  offered  at  the  market  value.  The 
land  contains  no  other  known  public 
values.  Detailed  information  concerning 
the  proposed  sale  including  the  mineral 
report  and  environmental  assessment 
are  available  at  the  Bureau  of  Land 
Management.  Jackson  District  Office. 
411  Briarwood  Drive.  Jackson.  MS 
39206. 

Conveyance  of  the  above  land  will  be 
subject  to  reservation  of  all  minerals  to 
the  United  States  with  the  right  to 
prospect  for.  mine  and  remove  the  same. 

The  pubHc  land  described  above  shall 
be  segregated  from  ell  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws  upon  publication  of  this 
notice  in  the  Federal  Register.  The 
segregative  effect  will  end  upon 
issuance  of  the  patent  or  270  days  from 
the  date  of  this  publication,  whichever 
comes  first. 

For  a  period  of  45  days  from  the  date 
of  issuance  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager.  41 1 
Briarwood  Drive,  Suite  404,  Jackson,  MS 
39206.  Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  sustain,  vacate  or  modify  the  realty 
action.  In  the  absence  of  adverse 
comments  or  in  the  absence  of  anv 
action  by  the  State  Director,  this  realtv 
action  will  become  final. 

Dated;  June  22.  1994. 
Sammy  St.  Clair, 
Acting  District  Managor, 
jFR  Doc.  94-16246  Filed  7-,5-94;  8:45  ami 
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Fifth  Principal  Meridian 

T.  16N..R.  6W.. 
Section  22.  SEV4  SE'  4 

The  above  land  aggregates  40  acres  in 
Sharp  County,  Arkansas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  V.  Abbey.  District  Manager. 
Jackson  District  Office.  (601)  977-5400. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  sell  the  surface  estate  to  Danny  Smith 
of  Ash  Lawn.  Arkansas,  pursuant  to 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.s!c. 
1713  and  1719.  Mr.  Smith  wishes  to 
acquire  the  land  as  this  particular  tract 
if  completely  surrounded  by  land  he 
owns. 

The  proposed  direct  sale  is  scheduled 
for  September  26,  1994.  The  land  parcel 
is  to  be  offered  at  the  market  value.  The 
land  contains  no  other  known  public 
values.  Detailed  information  concerning 
the  proposed  sale  including  the  mineral 
report  and  environmental  asstissment 
are  available  at  the  Bureau  of  Land 
Management.  Jackson  District  Office. 
411  Briarwood  Drive.  Jackson.  MS 
39206. 

Conveyance  of  the  above  land  will  be 
subject  to  reservation  of  all  minerals  to 
the  United  States  with  the  right  to 
prospect  for,  mine  and  remove  the  same. 

The  public  land  described  above  shall 
be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws  upon  publication  of  this 
notice  in  the  Federal  Register.  The 
segregative  effect  will  end  upon 
issuance  of  the  patent  or  270  days  from 
the  date  of  this  publication,  whichever 
comes  first. 

For  a  period  of  45  days  from  the  date 
of  issuance  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager.  411 
Briarwood  Drive,  Suite  404.  Jackson.  MS 
39206.  Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  sustain,  vacate  or  modify  the  realty 
action.  In  the  absence  of  adverse 
comments  or  in  the  absence  of  anv 
action  by  the  State  Director,  this  realtv. 
action  will  become  final 

Dated;  June  22,  1994. 
Sammy  St.  Clair, 
Acting  District  Managar, 
|FR  Doc.  94-16246  Filed  7-,5-94;  84.5  amj 
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Fish  and  Wildlife  Service 

Notice  of  Record  of  Decision  for 
Walnut  Creek  National  Wildlife  Refuge 
Master  Plan,  Jasper  County,  lA 

AGENCY:  Fish  and  Wildlife  Ser\'ices. 
U.S.  Department  of  the  Interior. 
ACTION:  Notice. 


SUMMARY:  This  notice  makes  available  to 
the  public  a  summary  of  the  Record  of 
Decision  (ROD)  for  the  proposed  Master 
Plan  for  the  Walnut  Creek  National 
Wildlife  Refuge,  located  in  Jasper 
County.  Iowa.  Establishment  of  the 
8.654-acre  Refuge  was  approved  on 
September  5,  1990.  Federal  funding  for 
design,  construction,  and  operation  of 
the  Refuge  is  provided  through 
appropriations  by  the  U.S.  Congress. 
Pursuant  to  Council  on  Environmental 
Quality  regulations  implementing  the 
National  Environmental  Policy  Act 
,  (NEPA)  (40  CFR  1505.2).  the  Service 
issues  this  ROD  upon  consideration  of 
the  Final  Environmental  Impact 
Statement  (FEIS)  prepared  for  the 
Proposed  Action.  The  U.S.  Department 
of  Army.  Corps  of  Engineers  (USCOE). 
acting  as  a  cooperating  agency  in  the 
preparation  of  the  FEIS  also  adopts  the 
FEIS  and  ROD  as  its  NEPA 
documentation. 

A  Notice  of  Availability  of  the  FEIS 
was  published  by  the  U.S. 
Environmental  Protection  Agency  in  the 
Federal  Register  on  July  23.  1993. 

The  FEIS  evaluated  alternatives  for 
four  elements  of  the  Master  Plan: 
habitat/wildlife  emphasis,  management, 
programs,  and  facilities  siting.  Based 
upon  an  evaluation  of  the  impacts  of  the 
various  alternatives  on  the. physical,    ' 
biological,  social,  and  economic 
environments,  the  Preferred  Alternative 
was  identified.  The  Preferred 
Alternative  is  a  balance  of  several 
options  and  is  comprised  of  the 
following  elements: 

Allernalive  l.D:  Restoration  and 
reconstiuction  of  over  7000  acres  of  tailgrass 
prairie/savanna  habitat  with  reintroduction 
of  bison  and  elk. 

Alternative  II. E-.  Active  habitat 
recon.struction  and  management  to  maximize 
environmental  education. 

Alternative  III.C;  Intermediate  refuge 
program  including  indoor  and  outdoor 
environmental  education  programs  and 
facilities,  a  visitor  center  with  a  four  route 
and  trail  system,  small  laboratory-  facilities 
and  overnight  accommodations  for 
researchers;  and  other  oppwrtunities  for 
interpretation  and  recreational  public  use 
-   Alternative  IV.B:  Consolidated  facilities 
sitHig  the  visitor  center,  research  facilities 
and  maintenance  facility  in  a  central  campus 

Other  alternatives  considered 
included:  the  no  build  alternative. 


creation  of  extensive  wetland  habitat  for 
waterfowl  and  fisheries,  limited  public 
use  programs  and  facilities  and  active 
prairie  reconstruction  to  maximize 
research. 

Comments  Received 

Prior  to  preparation  of  the  FEIS.  the 
Draft  Environmental  Impact  Statement 
(DEIS)  on  the  Proposed  Master  Plan  for 
the  Walnut  Creek  National  Wildlife 
Refuge  was  circulated  for  public  review 
and  comment.  Comments  were  rereived 
from  agencies  and  individuals 
expressing  concerns  about  the  findings 
of  the  DEIS.  Issues  raised  in  these 
comments  included  but  were  not 
limited  to  the  habitat  reconstruction 
process  including  seed  sources,  the 
potential  for  habitat  fragmentation,  and 
the  reintroduction  of  bison  and  elk:  the 
potential  environmental  effects  of 
recreational  facilities;  the  siting  of 
Refuge  facilities  to  minimize 
environmental  impacts;  Section  404 
permit  requirements;  Refuge  access;  and 
historic  resource  issues.  All  substantive 
issues  raised  in  the  comments  have  been 
addressed  to  the  satisfaction  of  the 
Service  and  the  USCOE  either  through 
revisions  incorporated  into  the  FEIS  text 
or  responses  contained  in  Section  6.5  of 
the  FEIS.  These  responses  are 
incorporated  by  reference  into  the  ROD. 
No  comments  were  received  on  the 
FEIS. 

Findings  and  Decision 

Based  upon  a  careful  review  and 
consideration  of  the  impacts  identified 
in  the  FEIS.  results  of  the  various 
studies  and  surveys  conducted  in 
conjunction  with  the  DEIS  and  FEIS. 
public  comments  received  on  the  DEIS, 
and  other  relevant  factors,  including  the 
purposes  for  which  the  Refuge  was 
established  by  Congress  and  statutorv 
and  regulatory  guidance  for  funding 
such  projects,  the  Ser\'ice,  with 
concurrence  by  the  USCOE,  finds  as 
follows: 

(1)  The  Preferred  Alternative  consists 
of  the  programs  and  facilities  mentioned 
above. 

(2)  The  Preferred  Alternative 
represents  the  best  balance  befwtien 
provision  of  environmental  education, 
interpretive,  recreational,  and  research 
facilities  and  programs,  minimization  of 
environmental  impacts,  and  public  and 
agency  concerns  identified  during  the 
public  participation  process. 

(3)  Consistent  with  economic,  social, 
and  other  essential  considerations,  to 
the  maximum  extent  practicable, 
potential  adverse  environmental  effects 
identified  in  the  FEIS  will  be  minimized 
or  avoided  by  incorporating  mitigative 
measures  as  conditions  of  Federal 
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Barlow,  Boce  VV.,  Jr..  House.  31  Canterbury 

St..  Hartford.  94000767 
Johnson.  Wilfred  X.,  House.  206  Tower  Ave., 

Hartford,  94000765 
MetrojKjlitan  African  Methodist  Episcopal 

Zion  Church.  2051  Main  St.,  Hartford, 

94000769 

Middlesex  County 

North  Cove  Historic  District,  Roughly.  N. 
Cove  Rd..  from  Church  St.,  to  the 
Connecticut  R.  and  adjacent  properties  on 
Cromwell  PI..  Saybrook.  94000766 

Windham  County 

Aldrich  Free  Public  Library.  299  Main  St.. 
Plainfield.  94000768 

FLORIDA  I 

Indian  River  County 

Driftuook  Inn  and  Restaurant,  3150  Ocean 
Dr  .  Vero  Beach.  94000751 

Sarasota  County 

Binz.  Frank  and  .Matilda.  House.  5050  Bay 
Shore  Rd..  Sarasota,  94000736 

GEORGIA  I 

De  Kalb  County 

Oglethorpe  University  Historic  District.  4484 
Peachtree  Rd..  NE..  Atlanta.  94000779 

KENTUCKY 

Jefferson  County 

Jewish  Hospital  Complex.  236  E.  Kennedy 
St..  Louisville.  94000732 

Mason  County 

Richason.  John  Brett.  House.  331  W.  Third 
St..  Maysville.  94000733 

LOUISIANA       ll 

Iberia  Parish 

Duk  ito  Plantation  House.  5918  Old  Spanish 
Trail  W.  (LA  182).  New  Iberia  vicinifv. 
94000742 

MAINE  I 

I 
Waldo  County 

Archeologital  Site  No.  39.1  (Maine  Fluted 
Point  Paleoindian  Sites  MPS).  Address 
Restricted.  Searsmont  vicinity.  94000759 

MARYLAND 

Harford  County 

The  Vineyard.  1201  Conowingo  Road.  (US  1). 
Bel  Air  vicinity.  94000762 

Somerset  County 

Puncheon  Mill  House.  Puncheon  Landing 
Rd.,  Pocomoke  City  vicinity.  94000763 

Baltimore  Independent  City 

Upton.  811  W.  Lanvale  St.,  Baltimore 
(Independent  City).  94000764 

NL\SS.\CHUSETTS 

Hampshire  County 

Hatfield  Center  Historic  District.  Roughly 
bounded  by  the  Connecticut  and  Mill 
Rivers  and  Day  Ave..  Hatfield.  94000737 

Upper  Main  Street  Historic  District,  Main  St. 
from  83  Main  to  Cow  Bridge.  1 — »4  King 
St.  and  6—70  North  St..  Hatfield.  94000735 


NflCHIGAN 
Calhoun  County 

Lockwood.  Isaac.  House,  14011  Verona  Rd-.. 
Marshall  Township.  Marshall  vicinity. 
94000748 

Jackson  County  . 

Hitt,  Cordon,  Farmstead,  4561  N.  Lake  Rd., 
Columbia  Township,  Clark  Lake  vicinity, 
94000743 

Keweenaw  County 

Sand  Hills  Light  Station,  Five  Mile  Point  Rd., 
N  of  Mohawk,  Allouez  Township,  Mohawk 
vicinity.  94000746 

Livingston  County 

Hecox,  Frank  J.,  House,  3720  W.  Grand  River 
Ave..  Howell  Township,  Howell  vicinity, 
94000745 

Oakland  County 

Aldrich,  Royal,  House,  31110  VV.  11  Mile  Pd.. 
Farmington  Hills.  94000755 

St.  Clair  County 

Colony  TowerComplex,  6503  Dyke  Rd.  (MI 
29).  Clay  Township,  Pearl  Beach,  94000756 

Shiawassee  County 

Pere  Marquette  Railway  Steam  Locomotive 
iVo.  12.25,  600  S.  Oakwood  St.,  Owosso, 
94000744 

Washtenaw  County 

Kellogg — Warden  House,  500  N.  Main  St., 
Ann  Arbor.  94000754 

Wayne  County 

Hunter,  Mulford  T.,  House,  77  W.  Hancock 

Ave..  Detroit.  94000757 
■  Loomer.  George  VV..  House,  71  VV.  Hancock 

Ave..  DeU-oit,  94000753 
Richard.  Pere  Cabriel.  Elementary  School. 

176  McKinley  Ave..  Grosse  Pointe  Farms. 

94000752 

Wexford  Cotinty 

.\lasonrc  Temple  Building.  122-126  N, 
Mitchell  St.,  Cadillac,  94000747 

MINNESOTA    , 

Morrison  County 

Little  Falls  Commercial  Historic  District, 
Roughly.  First  St.  SE.  from  First  Ave  SE. 
to  First  Ave.  NE.,  Little  Falls.  94000740 

Steams  County 

Original  .Main  Street  Historic  District,  Main 
St.  between  S.  Eighth  and  N.  Third  Sts., 
Sauk  Centre,  94000758 

NnSSOURl 

Cape  Girardeau  County 

Clark.  George  Boardman.  House,  6  S. 

Fountain  St.,  Cape  Girardeau,  94000738 
Klostermann  Block,  7,  9, 11, 13  and  15  S. 

Spanish  St.,  Cape  Girradeau.  94000739 

MONTANA 

Flathead  County  i 

Kearney  Bapids  Bridge  (Historic  Bridges  of 
Montana  MPS),  Bigfork  Canyon  Rd., 
Bigfork  vi(  inify.  94000734 


OHIO 
Auglaize  County 

Uniopolis  Town  Ho//.  Ohio  St.  (OH  67)  E  of 
j<:t.  with  Main  St.,  Uniopolis,  94000773 

Bulter  County 

Greemvood  Cemetery.  1602  Greenwood  Ave. 
Hamilton.  94000771 

Franklin  County 

Bradford  Shoe  Company  Building.  232 
Neilston,  Columbus,  94000772 

Hamilton  County 

Baxter,  James,  House,  2930  Fair  Acres  Dr., 
Amberley  Village,  94000774 

Stark  County 

.Miller.  John,  House.  9677  Cleveland  Ave. 

NW.,  Greentown,  94000775 
Science  Hill  School.  11810  Beeson  St.. 

Alliance  vicinity.  94000776 

Tuscarawas  County 

Ragersville  School.  8807  Co.  Rd.  52  SVV. 
(Crooked  Run  Rd),  Ragersville,  9400077 

VVaj-ne  County 

Liggett — Freedlander  House.  408  N.  Bever  St. 
VVooster,  94000770 

TENNESSEE 

Davidson  County 

Sandbar  Village  (Mississippian  Cultural 
Resources  of  the  Central  Basin  MPS), 
Address  Restricted,  Nashville  vicinity, 
94000749 

VIRGINL\ 

Rockbridge  County 

Clifton,  VA  631  N  side,  2000  ft.  E  of  jet.  with 

US  11,  Lexington  vicinity,  94000778 
Mulberry  Grove,  VA  724  S  side,  5000  ft.  SE 

of  jet.  with  VA  252.  Brownsburg  vicinity, 

94000761 
Oak  Spring  Farm,  VA  706  at  jet.  with  US  11, 

Fairfield  vicinity,  94000780 

Manassas  Independent  City 

.Manassas  Industrial  School  for  Colored 
Youth,  Address  Restricted,  Manassas 
(Independent  City),  94000760 

WASHINGTON 

Spokane  County 

Hutton  Settlement  District  (Boundary 
Increase),  9907  VVellesley,  Spokane 
vicinity.  94000750 

VVTOMING 

Converse  County 

Fremont.  Elkhom  &  Missouri  Valley  Railroad 
Passenger  Depot,  100  Walnut  St.,  Douglas, 
94000741 

|FR  Doe.  94-16283  Filed  7-5-94:  8:45  am) 
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OfflO 
Auglaize  County 

Vniopolis  Town  Hall.  Ohio  St.  (OH  67)  E  of 
i<  t.  with  Main  St..  Uniopolis,  94000773 

Bulter  County 

Grfemvood  Cemetery.  1602  (Greenwood  Ave. 
Hamilton.  94000771 

Franklin  County 

Bradford  Shoe  Company  Building.  232 
Neilston,  Columbus,  94000772 

Hamilton  County 

Baxter,  James,  House,  2930  Fair  Acres  Dr.. 
.'Vmberley  Village.  94000774 

Stark  County 

Miller.  John,  House.  9677  Cleveland  Ave. 

NW..  Greentown.  94000775 
Science  Hill  School.  11810  Beeson  St.. 

.Mliance  vicinity.  94000776 

Tuscarawas  County 

Ragersville  School.  8807  Co.  Rd.  52  S\V. 
(Crooked  Run  Rd.).  Ragersville.  9400077 

VVaJTie  County 

Liggett — Freedlander  House.  408  N.  Sever  St. 
VVooster,  94000770 

TENNTSSEE 

Davidson  County 

Sandbar  Village  (Mississippian  Cultural 
Resources  of  the  Central  Basin  MPS), 
Address  Restricted,  Nashville  vicinity, 
94000749 

VIRGINIA 

Rockbridge  County 

Clifton,  VA  631  N  side,  2000  ft.  E  of  jet.  with 

US  11,  Lexington  vicinity,  94000778 
Mulberry  Grove.  VA  724  S  side.  5000  ft.  SE 

of  jet.  with  VA  252.  Brownsburg  vicinity, 

94000761 
Oak  Spring  Farm.  VA  706  at  jet.  with  US  11 , 

Fairfield  vicinity,  94000780 

Manassas  Independent  City 

Manassas  Industrial  School  for  Colored 
Youth,  Address  Restricted.  Manassas 
(Independent  City),  94000760 

WASHINGTON 

Spokane  County 

Huttnn  Settlement  District  (Boundary 
Increase),  9907  Wellesley.  Spokane 
vicinity.  94000750 

VVYONUNG 

Converse  County 

Fremont.  Elkhorn  &  Missouri  Valley  Railroad 
Passenger  Depot.  100  Walnut  St..  Douglas. 
94000741 

|FR  Doc.  94-16283  Filed  7-5-94;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-6  (Sub-No.  361 X)] 

Burlington  Northern  Railroad 
Company— Abandonment  Exemption— 
In  Bureau  County,  IL 

Burlington  Northern  Railroad 
Gonipany  (BN)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
approximately  5.09  '  miles  of  rail  Une 
between  milepost  193.36  near  Ladd  and 
milepost  188.27  near  Howe  in  Bureau 
County,  IL. 

BN  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  userof  rail  service 
on  this  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report).  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
goverrmiental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Une  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of   • 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August  5, 
1994,2  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.^ 


'  Although  BN  stated  it  was  abandoning  5.13  ' 
miles  of  rail  line,  the  actual  mileage  between 
mileposts  is  5.09  miles. 

-Pursuant  to  49  CFR  1152.50(d)(2).  the  railroad 
must  file  a  verified  notice  with  the  Commission  at 
least  50  days  before  the  abandonment  or 
discontinuance  is  to  be  consummated.  The 
applicant,  in  its  verified  notice,  indicated  a 
proposed  consummation  date  of  August  4.  1994. 
Decau.se  the  verified  notice  was  filed  )une  16,  1994. 
consummation  could  not  take  place  prior  to  August 
5. 1994.  BN"s  representative  has  confi.-med  that  the 
correct  consummation  date  is  on  or  after  .August  5, 
1994. 

'A  stay  unll  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  i&sucs 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1 152.27(c)(2),''  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by  July  18, 
1994. "*  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  July  26,  1994, 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Sarah  J, 
Whitley,  Burlington  Northern  Railroad 
Company,  3800  Continental  Plaza.  777 
Main  Street,  Fort  Worth,  TX  76102- 
5384. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

BN  has  filed  an  en\'ironmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environmo'  t  and 
historic  resources.  The  Section  (;t 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  July  11,  1994.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  3219,  Interstate  Commerce 
Commission,  Washington.  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEA. 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preser\ation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  June  27. 1994. 

By  the  Commission,  Joseph  H.  Dettnar, 
Acting  Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
(PR  Doc.  94-16226  Filed  7-5-94:  8:45  am) 

BILLING  CODE  7035-01 -P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  May  3,  1994,  and 
published  in  the  Federal  Register  on 


independent  invest i^ation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Sen-ice  Bail  Unes.  5  I.C:.C2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*Sre  Exempt,  of  Rail  Atxmdonment — Offers  of 
Finan  Assist..  4  l.C.C2d  164  (1987). 

'The  Commission  will  accept  a  iate-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


34652 


May  10, 1994.  (59 
Inc.,  65  Cummings 
Massachusetts  018)1 
to  the  Drug  Enforc<  ment 
(DEA)  to  be  registe  -ed 
manufacturer  of  Te  trahy 
(7370),  a  basic  clast 
substance  listed  in 


No  comments  or 
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"R  24184).  Organix 
Park,  Wobum, 
made  apphcation 
Administration 
as  a  bulk 
drocannabinols 
of  controlled 
Schedule  I. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


objections  have  been 


received.  Therefor* ,  pursuant  to  Section 
303  of  the  Comprelensive  Drug  Abuse 
Prevention  and  Coi  itrol  Act  of  1970  and 
Title  21,  Code  of  F(  deral  Regulations, 
§  1301.54(e),  the  D<tputy  Assistant 
Administrator,  Offi  ce  of  Diversion 
Control,  hereby  orqers  that  the 
application  submit 
for  registration  as  a 
•of  the  basic  class  o 


listed  above  is  granted 

Dated:  June  23. 19gj; 
Gene  R.  Kaislip, 

Deputy  Assistant  Adr^in 

Diversion  Control.  Dn  g  En  ft 

Administration. 

jFR  Doc.  94-16274  Fi 


BJLUNO  COOe  4410-09-M 


Petitioner  (union 


vorkers  firm) 


Classic  Lady  Fashions 


In; 


;  (Wkrs) 
(Wkrs)  


Xerox  Corp.  Oft.   Doiument  Prod  Div 

(Wkrs). 
Martin  Mariena  (IFPld) 
Ecklund  Engine  Systejns  (lAM) 
Joseph  H.  Hill  Co  (Co 
Hill  Flora!  Products. 
Hoffeod  &  Sons,  Inc 
Farah  Mfg.  Co  (Wkrs) 
New  York  Air  Brake  Cj)rp  (Co) 
A  rpol.  Inc  (Wkrs) 
AT&T  Communk:ationi 
Autoclave  Engineers 
Jorca  Mfg.  Corp  (Wkr 
Gucci  America,  Inc  (^A4<rs) 
Virg's  DST,  Inc  (Co) 
Virg-s  DST.  Inc  (Co) 
Vrg's  DST.  Inc  (Co) 
V.rg's  DST.  Inc  (Co) 
United  States  Steel  M 
T.Te  Seminole  Co  (Co) 
Ruth  Hornbein 


Sweate  s, 


PTI  Technologies,  Inc  Co) 

NIKE.  Inc  (Wkrs) 

Jencraft  Corp  (Wkrs) 

Grumman  Space   Station   Engineering 

(Wkrs). 
Goodyear  Tire  &  Rubber  Co  (URW) 

Freitex.  Inc  (Co) 

Ford  New  Hoiand,  Inc  (Do) 
Impenal  Metal  &  Cher^cal  Co  (Wkrs) 
Alaska  Safety,  Inc  (Co 
Aircraft  &  Electronic 
Santa  Fe  Energy  Resoiirces 
Halliburton  Energy  Ser,ices 
Halliburton  Energy  Ser^i 
Halliburton  Energy  Services 


ed  by  the  above  firm 
bulk  manufacturer 
controlled  substance 


is t rotor.  Office  of 
'crcement 


ed  7-5-94;  8:45  am) 


investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ('the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

Appendix 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  sueh 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  July  18, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  18, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Emplo\Tnent  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  ex:  20210. 


Signed  at  Washington,  DC  this  20th  day  of 
June,  1904. 

Violet  Thompson,  J 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 


(Co) 


rj» 


(CWA) 

roup  0<^krs) 


Location 


i  ling  Co  (USWA) 
Inc  (Co)  


Specialties  (Co) 

(Co) 

(Co)  

ices  (Co)  

(Co)  


Hialeah  Gardens. 

FL 
Rochesier.  NY 

Moorestown.  NJ  .. 
Washington,  MO  . 

Richmond.  IN  

Richmond,  \U  

Honeoye.  NY 

El  Pasc,  TX 

Walertcwn,  NY  .... 
Bakersfeld.  CA  ... 

Pittsburgh.  PA  

Erie.  PA  

Hialeah,  FL 

Seattle,  WA  

Littleon,  CO  

Williston,  ND  

Gillette.  NY 

Mohall,  fJD  

Washincton.  PA  .. 

Siminolo.  OK  

Brooklyn,  NY  

Newbury  Park,  CA 

Beaverton.  OR  

Elsa,  TX  

Houston,  TX  

Logan.  OH 

Albany.  GA 

Troy,  Ml  

Holyoke,  MA 

Anchorage.  AK  

Indianapolis,  IN  .... 

Houston,  TX  

Northslope,  AK  ..... 

Northport,  AL 

Forth  Smith  AR  .... 


Date  re- 
ceived 


06/20/94 

06/20/94 

06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/S4 
06/20,'94 
06/2C/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/'94 
06/20/94 
06/20/94 
06/20/94 
06'2C/94 
06/20,'94 
06/20/94 
06/20/94 

06/20/94 
06/20/94 
06/20/94 
06/20/94 

06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
05/20/94 


Date  of 
petition 


04/26/94 

06/08/94 

04/04/94 
06/03/94 
05/27/94 
05/27/94 
06/07/94 
06/06/94 
06/0a'94 
06/06/94 
06/08/94 
06/03/94 
06/07/94 
06/07/94 
05/26/94 
05/26/94 
05/26/94 
05/26/94 
06/10/94 
06/02/94 
06/03/94 

06/03/94 
06/08/94 
06/05/94 
06/10/94 

06/07/94 
06/08/94 
06/0a'94 
06/09/94 
03/1  a'94 
06/03/94 
06/10/94 
06/14/94 
06/14/94 
06/14/94 


Petition 
No. 


29.978 

29.979 

29,980 
29,981 
29,?82 
29,983 
29,934 
29,985 
29,986 
29,987 
29.'^88 
29,989 
29.390 
29.391 
29,992 
29,993 
29,994 
29.995 
29  996 
29.997 
29,998 

29.999 
30,C0O 
30.001 
30.002 

30,003 
30,004 
30,005 
30,006 
30.007 
30,008 
30,009 
30.010 
30,011 
30,012 


Articles  produced 


Ladies'  Sportswear. 

Copiers. 

Defense  Electronics  Products. 

Carburator  Parts. 

Roses. 

Roses. 

Stage  Rigging  Equipment. 

Ladies'  Pants  and  Jackets. 

Hydraulic  Air  Brake  Units. 

Repair  Oilfield  &  Pipeline  Equipment. 

Telephone  Operator  Servk;es. 

Pressure  Vessels. 

Ladies'  Blouses  and  Jackets. 

Retail  Sales. 

Oil  Sea  ices. 

Oil  Services 

Oil  Services. 

Oil  Ser^'ices. 

Coal. 

Oil  and  Gas  Services. 

Hand      Loomed      Cotton      Children's 

Sweaters. 
Aircraft  Filtration  Product. 
Administrative  Services  for  Nike  Inc. 
Vertk:al  and  Mini  Blinds. 
Engineering  Ser./ices  for  Grumman. 

Auto  Instrument  Panels. 

Children's  Clothing. 

Distribution  of  Tractor  Parts. 

Aluminum  Lithographk:  Printing  Plates. 

Oil  and  Gas  Services. 

Wire  Harnesses  for  Vehicles. 

Oil  and  Gas  Production. 

OJI  and  Gas. 

Oil  and  Gas. 

Oil  and  Gas. 


Federal  Register  /  \ 


Petitioner  (union  workers  firm) 


HallitHjrton  Energy  Services  (Co) 
Halliburton  Energy  Services  (Co) 
Hallitxjrton  Energy  Services  (Co) 
Halliburton  Energy  Servrces  (Co) 
Halliburton  Energy  Services  ((5o) 
Halliburton  Energy  Services  ((Do) 
Halliburton  Energy  Services  (Co) 
Hallitxjrton  Er>ergy  Sen/ices  (Co) 
Halliburton  Energy  Services  (Co) 
Halliburton  Energy  Services  (Ck)) 
Halliburton  Energy  Sen/ices  (Co) 
Halliburton  Energy  Services  (Co) 
Halliburton  Energy  Services  (Ck)) 
Halliburton  Energy  Sen/ices  {(Do) 
Halliburton  Energy  Services  (Co) 
Halliburton  Energy  Services  (Co) 
Hallitxjrton  Energy  Services  (Co) 
HallitMjrton  Energy  Services  (Co) 
Halliburton  Energy  Services  (Co) 
Hallitxirton  Energy  Services  (Co) 
Halliburton  Energy  Services  (Co) 
Hallitxjrton  Energy  Services  (Co) 
Halliburton  Energy  Services  ((Do) 
Hallitxjrton  Energy  Services  (Co) 


Bakersfi 

Brightor 

Jay.  FL 

Flora.  IL 

Evansvil 

Great  B< 

Paints  vil 

AtJtjevilli 

Kalkaski 

Jackson 

Havre,  ^ 

Swanna 

Williston 

Artesia, 

Cambrid 

Bumsfla 

Grove  C 

Helenwc 

Abilene. 

Vernal.  I 

Norton. ' 

Kirkland, 

Blue  Cr£ 

Casper. 


IFR  Doc.  94-16320  Fik-d  7-5-94;  8:45  am] 

BlLLINQ  COOE  4S10~30-M 


n"A-W-29,147] 

General  Tire,  inc.,  Mayfield,  KY; 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

On  April  25.  1994.  after  being  granted 
a  filing  extension.  Local  #665  of  the 
United  Rubber  Workers  (URWj 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm. 

TTie  Department's  Negative 
Determination  was  issued  on  March  9. 
1994,  and  was  published  in  the  Federal 
Register  on  March  25.  1994  (59  FR 
14215). 

The  union  submitted  additional 
import  information -and  the  names  of 
iidditional  customers. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify- 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 
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Petitioner  (union  workers  firm) 


Halliburton 
Halliburton 
HallitHjrton 
Halliburton 
Halliburton 
Halliburton 
Halliburton 
Hallit)urton 
Halliburton 
Hallltxjrton 
Halliburton 
Halliburton 
Halliburton 
HallitKirton 
Halliburton 
Halliburton 
Halliburton 
HallitKirton 
HallitHjrton 
Halliburton 
Halliburton 
Halliburton 
Halliburton 
HallitKirton 


Energy  Services 
Energy  Services 
Energy  Services 
Energy  Services 
Energy  Services 
Energy  Services 
Energy  Services 
Er>ergy  Sen/ices 
Energy  Services 
Energy  Services 
Energy  Services 
Energy  Services 
Eriergy  Services 
Energy  Services 
Energy  Services 
Energy  Services 
Energy  Services 
Energy  Services 
Energy  Services 
Energy  Services 
Energy  Services 
Energy  Services 
Energy  Services 
Energy  Services 


Appendix— Continued 


(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 
(Co) 


Location 


Bakersfield^CA 
Brighton.  CO  .... 

Jay.  FL  

Flora.  IL 

Evansvitle.  IN  ... 
Great  Bend.  KS 
Paintsville.  KY  .. 
Abbeville,  LA  .... 
Kalkaska,  Ml  .... 
Jackson,  MS  .... 

Havre.  MT  

Swannanoa.  NC 
Williston.  ND  .... 

Artesia.  NM  

Cambridge.  OH 
Bumsflat.  OK  .... 
Grove  City,  PA  . 
Helenwood.  TN 

Abilene,  TX  

Vernal.  UT 

Norton.  VA  

Kirkland,  WA  .... 
Blue  Creek.  WV 
Casper.  WY 


Date  re- 
ceived 


06/20/94 
06/20/94 
06/20/94 
06/20.'94 
06/20/94 
06/20,'94 
06/20/94 
06/20/94 
06/'20/94 
06/20'94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
06/20/94 
Oa'20/94 
06/20/94 


Date  of 
petition 


06/14/'94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/ 14 '94 
06/1 4'94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 
06/14/94 


Petition 
No. 


30.013 
30,014 
30.015 
30.016 
30.017 
30.018 
30,019 
30,020 
30,021 
30,022 
30.023 
30,024 
30,025 
30,026 
30.027 
30,028 
30,029 
30,030 
30.031 
30,032 
30,033 
30,034 
30,035 
30,036 


Articles  produced 


Oil  and  Gas. 
Oil  and  Gas 
Oil  and  Gas 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas 
Oil  and  Gas 
Oil  and  Gas. 
Oil  and  Gas 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas 
Oil  and  Gas 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
on  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas. 
Oil  and  Gas 
Oil  and  Gas. 


IFR  Doc.  94-16320  Filed  7-".-94;  8:45  am] 

BILLING  CODE  «StO~30-M 


(TA-W-29.147] 

General  Tire,  Inc.,  Mayfield,  KY; 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

On  April  25, 1994,  after  being  granted 
a  fding  extension.  Local  #665  of  the 
United  Rubber  Workers  (URWj 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm. 

Tlie  Department's  Negative 
Determination  was  issued  on  March  9. 
1994,  and  was  published  in  the  Federal 
Register  on  March  25,  1994  (59  FR 
14215). 

The  union  submitted  additional 
import  information -and  the  names  of 
cldditional  customers. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justif}- 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application' 
is,  therefore,  granted 


Signed  at  Washington.  DC.  tiiis  24th  day  of 
/une  1994. 

Stephen  A.  VVandner, 

Deputy  Director.  Office  of  Legislation  &■ 
Actuarial  Ser.-ices.  Uncmploxtvent  Insurance 
Senice. 

(FR  Doc.  94-16.318  Filed  7-5-94;  8:45  ami 

BILLING  COCE  4510-30-M 


[TA-W-29,  603.  et  al.] 

Hughes  Christiansen  Co.  a'k/a  Baker 
Hughes  Oilfield  Operations,  Inc. 
Headquartered  in  Houston,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm.  The  certification  notice  was  issued 
on  May  17,  1994  and  published  in  the 
Federal  Register  on  June  1.  1994  (59  FR 
28429). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  the 
correct  name  of  the  subject  firm  through 
December  31.  1992  was  Hughes 
Christiansen  Company.  Inc.  In  1993. 
Hughes  Cristiansen  Company  became  an 
operating  division  of  Baker  Hughes 
Oilfield  Operations.  Inc.,  and  the 
claimants'  wages  were  reported  under 
an  unemployment  insurance  (IH)  tax 


account  for  Baker  Hughes  Oilfield 
Operations.  Inc..  a  subsidiary  of  Baker 
Hughes,  Inc.  Accordingly,  the 
Department  is  amending  the 
certification  to  properly  reflect  this 
matter. 

The  amended  notice  applicable  to 
TA-\V-29,603  is  hereby  issued  as 
follows: 

"All  workers  of  Hughes  Christiansen 
Company,  Houston,  Texas  a/k/a  Baker 
Hughes  Oilfield  Operations,  Inc.,  a 
subsidiar)'  of  Baker  Hughes,  Inc.,  and 
operating  at  various  locations  in  the 
following  cited  states  who  became 
totally  or  partially  separated  from 
employment  on  or  after  Januan,-  1 1, 
1993  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974." 

TA-\V-29.603A  Aiasi^a 

TA-\V-29.603B  Alabama 

TA-\V-29.e03C  Arkansas 

TA-W-29,603D  Arizona 

TA-\V-29.603E  California 

TA-W-29.603F  Colorado 

TA-W-29,603G  Connecticut 

TA-VV-29,603H  Illinois 

TA-W-29.603I  Kansas 
TA-W-29.603)  .  Kentucky  ' 

TA-\V-29.603K  Louisiana 

TA-\V-29,603L  Michigan 

TA-\V-29,603M  Missouri 

TA-VV-29.603N  Mississippi 

TA-\V-29,603O  Montana 

TA-W-29,603P  North  Dakota 

TA-W-29,B03Q  New  Hampshire- 

TA-W-29,603R  New  Mexico 

TA-VV-29,603S  Ohio 

TA-VV-29,603T  Oklahoma 

TA-VV-29.603U  Oregon 

TA-W-29,fi03V  Pennsylvania 
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TA-\V-29,603W 
TA-VV-29.603X 
TA-W-29.603Y    UtaJi 
TA-VV-29.603Z    Wisconsin 
TA-VV-29,603ZA 
TA-VV-29,603ZB 

Signed  at  VVashi 
June,  1994. 

Violet  L.  Thompson, 

Deputy  Director.  OfficdofTmde  Adjustment 

Assistance. 

IFR  Doc.  94-16324  Fil^d  7-5-94;  8:45  am 
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TexcS 


Wtst 

VVysm 
ingto  1 


Federal  Register  /  V 


h  Carolina 


Virginia  ■ 

DC.  this  21st  day  of 


[TA-W-29,865] 

Prudential  Insuranc^  and  Financial 
Service,  Minneapoli  s,  MN; 
Investigations  Regarding  Certifications 
of  Eligibility  To  Appiy  for  Worker 
Adjustment  Assistance;  Correction 


835 
Fed  eral 


line 


This  notice  correcis 
petition  TA-W-29 
published  in  the 
junel.  1994  (59  FR 
Document  94-13299, 
concerning  city  and 
appears  in  the  6th 
column  in  the  appeiJdi 
28425.  The  name  should 
"Minneapolis.  Minnesota 
"Newark,  New  Jerse  ' 

Signed  in  Washingto  i,  DC,  this  27th  day  of 
June,  1994. 
Violet  L.  Thompson, 
Deputy  Director,  Of  fie 
Assistance. 

[FR  Doc  94-16319  Fil^i 
BILUNG  COOE  4510-30-M 


the  notice  for 
which  was 
Register  on 
:8425)inFR 
A  printing  error 
state  location 
of  the  second 
X  table  on  page 
read 
■  instead  of 


'/  Trade  Adjustment 
7-5-94;  8:45  ami 


[T A-W-29,61 8;  TA-W-  29.61 8A] 

Sportette  Industries,  Inc.,  Nazareth, 
PA;  NU-P!ace,  l.nc,  Nazareth,  PA; 
Amended  Certification  Regarding 
Eligibility  to  Apply  fbr  Worker 
Adjustment  Assistance 

In  accordance  wiin  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labonissued  a 
Certification  of  Eligi  lility  to  Apply  for 
Worker  Adjustment ,  Assistance  on  April 
20. 1994.  applicable  ;o  all  workers  of  the 
subject  firm.  The  cer  ification  notice 
was  published  in  the  Federal  Register 
on  May  11, 1994  (59  FR  24483). 

At  the  request  of  tl  e  State  Agency,  the 
Department  reviewei :  the  certification 
for  workers  of  the  su  jject  firm.  The 
findings  show  that  N  u-Place  and 
Sportette  were  subsi  liaries  of  Quartet 
Fashions  in  New  Yoi  k.  The  findings 
show  that  production  at  Nu-Place  was 
integrated  with  the  production  at 
Sportette  and  Nu-Pla  ce  closed  in 
January  1994. 


IMI 


The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports  of  ladies'  pants, 
skirts,  blouses  and  jackets.  Accordingly, 
the  Department  is  amending  the 
certification  by  including  the  workers  at 
Nil-Place,  Inc.  in  Nazareth, 
Pennsylvania. 

The  amended  notice  applicable  to 
TA-W-29.618  is  hereby  issued  as 
follows: 

"All  workers  of  Sportette  Industries. 
Inc..  Nazareth,  Pennsylvania  and  Nu- 
Place,  Inc.,  Nazareth,  Peimsylvania 
engaged  in  the  production  of  ladies' 
pants,  skirts,  blouses  and  jackets  who 
became  totally  or  partially  separated 
from  employment  on  or  after  March  1, 
1993  are  ehgible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974." 

Signed  in  Washington,  DC,  this  21st  day  of 
June  1994. 
Violet  L.  Thompson, 

Depu  ty  Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  94-16323  Filed  7-5-94;  8:45  am) 
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Job  Training  ParUfership  Act  Native 
American  Employment  and  Training 
Council;  Notice  of  Appointment  of 
Members 

SUMMARY:  Notice  is  hereby  given  that 
appointments  have  been  made  to  fill 
eight  (8)  vacancies  from  the  seventeen 
(17)  memberships  on  the  Native 
American  Employment  and  Training 
Council.  The  remaining  nine  (9) 
members  were  appointed  until  June  30, 
1995. 

The  following  seven  individuals  have 
been  reappointed  to  the  Council: 

Representing  JTPA  Section  401 
Grantees 

Mr.  Terry  Polchies,  Executive  Director, 
Central  Maine  Indian  Association, 
Inc.,  Bangor,  Maine 

Ms.  Joan  Cofield,  JTPA  Director, 
Powhatan-Renape  Nation,  Ranococas, 
New  Jersey 

Ms.  Winona  Whitman,  Employment  and 
Training  Program  Administrator,  Alu 
Like,  Inc.,  Honolulu,  Hawaii 

Representing  Other  Disciplines 

Dr.  Rose-Alma  McDonald-Jacobs, 
Council  Chair  and  Native  American 
Consultant,  Hogansburg.  New  York 

Mr.  Eddie  L.  Tullis,  Council  Vice  Chair 
and  Tribal  Chairman,  Poarch  Band  of 
Creek  Indians,  Atmore,  Alabama 

Mr.  Gaiashkibos,  President,  National 
Congress  of  American  Indians  and 


Chairman,  Lac  Courte  Oreilles, 

Hayw'ard,  Wisconsin 
Mr.  Clarence  W.  Skye,  Executive 

Director,  United  Sioux  Tribes  of 

South  Daikota,  Pierre,  South  Dakota. 
One  individual,  representing  another 

discipline,  has  been  newly  appointed 

to  the'  Council: 
Dr.  Scott  Butterfield,  Principal, 

Hayfisville  Elementary  School,  Salem, 

Oregon 

The  Native  American  Employment 
and  Training  Council  was  established 
under  section  401(k)(l)  of  title  IV  of 
JTPA,  as  amended,  to  provide  advice 
with  respect  to  the  implementation  of 
JTPA  programs  for  Native  American 
youth  and  adults. 

DATES:  These  appointments  will  be 
effective  July  1,  1994,  and  will  expire  on 
June  30,  1996,  contingent  on  the 
rechartering  of  the  Native  American 
Employment  and  Training  Council  as  of 
July  1, 1995. 

FOR  ADOmONAL  INFORMATION  CONTACTf 
Charles  L.  Atkinson,  Acting  Chief, 
Division  of  Indian  and  Native  American 
Programs,  Office  of  Special  Targeted 
Programs,  Emplojanent  and  Training 
Administration,  Room  C-4524, 
Washington,  DC  20210.  Telephone: 
(202)  219-5904  (this  is  not  a  toll-free 
number) 

Signed  at  Washington,  DC  this  10th  day.  of 
June,  1994. 
Doug  Ross, 

Assistant  Secretary  of  Labor 
[FR  Doc.  94-16317  Filed  7-5-94;  8:45  am] 
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Advisory  Council  on  Unemployment 
Compensation;  Meeting 

SUMMARY:  The  Advisory  Council  on 
Unemployment  Insurance 
Compensation  (ACUC)  was  established 
in  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  on 
January  24,  1992  (57  FR  40657).  Public 
Law  102-164,  the  Emergency 
Unemployment  Compensation  Act  of, 
1991,  mandated  the  establishment  of  the 
ACUC  to  evaluate  the  overall 
unemployment  insurance  program. 

The  ACUC  recently,  through  requests 
for  proposals,  commissioned  researchers 
to  prepare  reports  on  a  variety  of  topics 
associated  with  the  ACUC's 
deliberations  on  the  reform  of  the 
unemployment  insurance  system.  The 
purpose  of  this  meeting  is  to  provide  a 
forum  for  presentation  and  discussion  of 
the  results  of  these  research  findings. 
TIME  AND  PLACE:  The  meeting  will  be 
held  from  8  a.m.  to  4  p.m.  on  August  18, 
1994  and  from  8  a.m.  to  3  p.m.  on 
August  19, 1994  at  the  Ramada  Inn, 


1 230  Congress  Street,  Portland.  Maine.  ni 

A  lunch  break  is  scheduled  from  12:00  c( 

noon  to  1:30  p.m.  each  day.  (I 

AGENDA:  Conference  participants  will  to 

present  and  discuss  the  following  F< 

commissioned  reports:  E; 

1.  Wage  Insurance;  C( 

2.  Unemployment  Insurance  and  •  O 
Consumption  Smoothing;  Li 

;t.  The  Evolution,  Operation, -and  R" 

Effectiveness  of  the  U.S.  Employment  SI 

Service;  ■  (t! 

4.  The  Effectiveness  of  the  U.S. 
Employment  Service;  ju 

5.  The  Interaction  between  Dt 
Unemplo\Tnent  Insurance  and  Income  ^, 
Redistribution  Programs:  Evidence  .p 
from  the  States  during  1966-1989; 

C.  Unemployment  Insurance  Benefit 

Formulas  and  Part-time  Work; 
7.  Immigration,  Agriculture,  and 


Bit 


Unemployment  Insurance;  _| 

"8.  The  Incidence  of  the  Unemployment  j 
Insurance  Payroll  Tax; 

9.  Improving  Employer  Compliance 

with  Unemployment  Insurance  Tax  as 

Reporting  Requirements;  Fr 

10.  Tne  Sensitivity  of  Unemployment  A« 
Insurance  Costs  to  Variations  in  Key  A< 
Program  Parameters:  Evidence  from  (N 
the  G-7  Nations;  St 

1 1.  Impacts  of  Wage  Subsidies  on  Sl 
Participants  and  Nonparticipants;  Tr 

12.  Issues  in  Financing  Unemployment  icj, 
'Insurance;  and  N( 

13.  Administering  the  Unemployment  th. 
Insurance  System.  ^^ 

POBUC  PARTiaPATION:  The  meeting  will  Tr 

be  open  to  the  public.  Seating  will  be  En 

available  on  a  first-come,  first-served  Ac 

basis.  Individuals  with  disabilities  in  La 


Petitionef  funion/workersfirm) 


Thomas  &  Belts  Corporation;  Electronics 
Division  (Co.). 

Avery  Dennison;  Soabar  Systems  Division 

(Wkrs). 
Byran's  Gordon  County  Farm  Co.;  Sara 

Lee  Corporation  (Wkrs). 

USA  Classic,  Inc.  (Wkrs)  

Kyrocera     International,     Inc.;     Kyrocera 

Arr^enca  (Wkrs). 

Theel  Shake,  Inc.  (Wkrs)  „..-. 

Intematior^l    Paper;    Container    Division 

(UPIU). 
Champion    Parts    Rebuilders;    Northeast 

(IBEW). 

Safeway.  Inc.;  Supply  Operation,  Produc- 
tion (Wkrs). 

Baltimore  Aircoil  Co.;  Pritchard.  Inc. 
(Wkrs). 

Sx  Gun  Cedai  <Co.)  .- 

V/oolrich.  Inc.;  Avis  Facility  (Co.) : 


Inman, 

Gastor 
CalFtou 


Cou.ta 
SanOif 

Naitton, 
Presqu 

Beech  I 


Walnut 

Merced 

Quipaul 
Avis,  P 
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1230  Congress  Street.  Portland.  Maine. 
A  lunch  break  is  scheduled  from  12:00 
noon  to  1:30  p.m.  each  day. 
AGENDA:  ConfereBce  participants  will 
present  and  discuss  the  following 
commissioned  reports: 

1 .  Wage  Insurance; 

2.  Unemployment  Insurance  and 
Consumption  Smoothing; 

;i.  The  Evolution.  Operation. -and 
Effectiveness  of  the  U,S.  Emplo>Tnpnt 
Service; 

4.  The  Effectiveness  of  the  U.S. 
Employment  Service; 

.=5.  The  Interaction  between 
Unemplojinent  Insurance  and  Income 
Redistribution  Programs:  Evidence 
from  the  States  during  1966-1989;     . 

G.  Unemployment  Insurance  Benefit 
Formulas  and  Part-time  Work; 

7.  Immigration,  Agriculture,  and 
Unemployment  Insurance; 

8.  The  Incidence  of  the  Unemployment 
Insurance  Payroll  Tax; 

9.  Improving  Employer  Compliance 
with  Unemployment  Insurance  Tax 
Reporting  Requirements; 

10.  Tne  Sensitivity  of  Unemployment 
Insurance  Costs  to  Variations  in  Key 
Program  Parameters:  Evidence  from 
the  G-7  Nations; 

1 1.  Impacts  of  Wage  Subsidies  on 
Participants  and  Nonparticipants; 

12.  Issues  in  Financing  Unemployment 
'Insurance;  and 

13.  Administering  the  Unoniployment 
Insurance  System. 

PUBUC  PARTJOPATION:  The  meeting  will 
be  open  to  the  pubHc.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Individuals  with  disabilities  in 


Petitioner  (unipn/workers/firm) 


Thomas  &  Belts  Coiporation;  Electronics 
Division  (Co.). 

Avery  Dennison;  Soabar  Systems  Division 

(Wkrs). 
Byran's  Gordon  County  Farm  Co.;  Sara 

Lee  Corporation  (Wkrs). 

USA  Classic.  Inc  (Wkrs)  

Kyrocera     International,     Inc.;     Kyrocera 

Amenca  (Wkrs). 

Theel  Shake.  Inc.  (Wkrs)  „..-. 

International    Paper;    Container    Division 

(UPIU). 
Champion    Parts    flebuilders;    Northeast 

(IBEW). 

Saleway.  Inc.;  Supply  Operation.  Produc- 
tion (Wkrs). 

Baltimore  Aircoil  Co.;  Pritchard.  Inc. 
(Wkrs). 

Six  Gun  Cedai  <Go.)  .v 

V/oolrich.  Inc.;  Avis  Facility(Co.) : 


need  of  special  accommodations  should 
contact  the  Designated  Federal  official 
(DFO).  listed  below,  at  least  7  days  prior 
to  the  meeting. 

FOR  ADOmONAL  INFORMATION  CONTACT: 
Esther  R.  Johnson,  DFO.  Advisor>' 
Council  on  Unemployment 
Compensation.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW. 
Room  S4231,  Washington,  DC  20210. 
She  may  be  reached  at  (202)  219-7831 
(this  is  not  a  toll-free  number). 

Signed  at  Washington.  DC.  this  30th  day  of 
June  1994. 

Doug  Ross,. 

Assistant  Secmtary-  of  Labor 

(PR  Doc.  94-16325  Filed  7-5-94.  8:45  ami 
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Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182),  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  Section  250(a)  ot 
Subchapter  D.  Chapter  2.  Title  II.  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA). 
Employment  and  Training 
Administration  (ETA).  Department  of 
Labor  (DOL).  announces  the  filing  of  the 

APPENDIX 


petition  and  taikes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  tlie  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  emplo>'ment 
after  December  8.  1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NATA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  tlie  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  rnay 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington.  D.C..  provided  such 
request  is  filed  in  writing  with  tlie 
Director  of  OT.'VA  not  later  than  July  18, 
1994,  10  days  after  publication  in  the 
Federal  Register. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  or  OTAA  at  the  address  shown 
below  not  later  than  July  18,  1M94 

Petitions  filed  with  the  Governors  an^ 
available  for  inspection  at  the  Office  of 
the  Director.  OTAA.  ETA.  DOL.  Room- 
C4318.  200  Constitution  Avenue.  NW., 
Washington.  DC  20210. 

Signed  at  Washington.  DC.  this  27th  day    ■ 
of  June.  1994 

Violet  Thompson, 

Deputy  Director.  Office  of  Trade  Adju^tnirnt 
Assistance. 


Location 


Inman,  SC  

Gastor^ia,  NC  

CalBoun.  GA  , 

Counce,  TN  

San  Diego.  CA  . .. 

Nailton.  WA  

Presque  Isle,  ME 

Beech  Creek.  PA 

Walnut  Creek.  CA 

Merced,  CA  

Quipat-li.  WA 

Avis,  PA  


Date  re- 
ceived at 
Governor's 
office 


06/13794 

06/13/94 
06,'14/94 


06/14/94 
06/15/94 

06/16/94 
06/20/94 

06/20/94 


06/20/94 

06/20/94 

06.'21/94 
06.2094 


Petition  No. 


NAFTA-00141 

NAFTA-00142 
NAFTA-00U3 


NAFTA-00144 
NAFTA-OOKS 

NAFTA-G0146 
NAFTA-00147 

NAFTA-OOKS 


NAFTA-O0149 

NAFTA-00150 

NAFTA-00151 
NAFTA-00152 


Articles  produced 


Injection  moWing  arxj  assemtdy  of  elec- 
tronic connectors  for  computer  and  of- 
fice equipment  application. 

Gravure  Printing,  Tickets,  lat>e!s  and  tags 
customized  to  customer's  needs. 

Prepared  Meats  such  as  luncheon  meats 
(bologna,  ham,  turkey,  salami,  hot 
dogs,  and  com  dogs) 

Clothing. 

Ceramic  packages 

Cedar  shakes  and  shingles. 
Corragated  cardtx3a.''d  txsxes 

Automotive  parts  including  self  contained 
mechanisms  i.e.  alternators,  distribu- 
tors. 

Salsa,  fruits,  tuna,  foodstuffs 

Fiberglass  cooling  tower  parts 

Red  cedar  shakes  &  shingles. 
Apparel;  outerwear  and  sportswear. 
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Wooltich,  Inc.;  Blancharc 
Wodrich,  Inc.;  Headquar  ;ers 
Woolrich,  Inc.;  BfoomfieM 
Ampenol  Corp.;  Pyte  Nal  onal 
Martin    Marietta;    Goverrmert 

Systems  (IFPTE). 
Oxtord   Industrres,    Inc. 

Div.  (    >. 
McClure  Manufacturing  (]/VKrs) 


Employment  and  Training 
Administration  NAFT  ft-00051 

Valeo  Climate  Controjl  Corp.,  Fort 
Worth,  TX;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
NAFTA-TransitionaJ  Adjustment 
Assistance 


Facility  (Co.)  

(Co.)  

Facility  (Co.)  .... 
nc.  (SEIU) 
Efectrontc 

Oxfofd   Shirting 


Location 


Bianchard,  PA  .. 
Woolrich,  PA  .... 
Broomfiekj,  CO 

Chicago,  IL 

Moorestown,  NJ 

Dawson,  GA 

Elligay.  GA  


Date  re- 
ceived at 
Governor's 
office 


06/20/94 
0&20/94 
06/20/94 
06/21/94 
06'23/94 

06/23/94 

06/23/94 


Petition  No. 


NAFTA-00153 
NAFTA-00154 
NAFTA-00155 
NAFTA-00156 
NAFTA-00157 

NAFTA-00158 

NAFTA-(X)159 


Artictes  produce<j 


Apparel;  sportswear  ar>d  outerwear. 
Apparel;  sportswear  and  outerwear. 
Apparel;  sportswear  and  outerwear. 
Electrical  connectors  (high  performance). 
Electronic  products  for  defense. 

Men's  and  boy's  dress  and  sport  shirts. 

WofDen's  blue  jeans. 


d' 


I  Certific  ation 


Pursuant  to  Title  V 
Axnerican  Free  Trade 
Implementation  Act 
concerning  transition 
assistance,  hereinaftei 
TAA),  and  in  accorda 
250(a),  Subchapter  D, 
oftheTrade  Act  of  19 
(19  U.S.C.  2273).  the 
Labor  issued  a 
to  Apply  for  NAFTA 
Adjustment  assistance 
1994,  applicable  to  w 
Climate  Control  Corp 
Worth,  Texas.  The  ceriifi 
apply  to  workers  in 
Etevelopment  Group  a 
Texas  location  of  Vale  a 
Corporation.  The  Noti  ;e 
published  in  the  Fede  al 

At  the  request  of  th< 
Department  reviewed 
New  information  from 
shows  that  worker 
Rapid  Product  Devel 
the  Fort  Worth,  Texas 
Climate  Control  Corpc  r 
related  to  the  shift  in 
the  subject  plant  to  M 

The  Department's  c^rti 
amended  to  include 
Rapid  Product  Develo 

The  amended  notic* 
NAFTA-00051  is 
follows: 

"All  workers  of  VaMo 
Corporation  in  Fort 
including  workers  in 
Development  Group 
totally  or  partially  se 
emplo>Tnent  on  or 
1993  are  eligible  to  api 
TAA  under  Section 
of  1994.  " 


here  jy 


after 
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)f  the  North 
\greement 
L.  103-182) 
1  adjustment 
called  (NAFTA- 
ice  with  Section 
Chapter  2,  Title  II, 
4,  as  amended 
I  lepartment  of 

of  Eligibility 
ransitional 
on  Aprit  22. 
( rkers  of  Valeo 
qration  in  Fort 
cation  did  not 
Rapid  Product 
the  Fort  Worth. 
Climate  Control 
will  be 
Register. 
company,  the 
he  certification, 
the  company 
ions  from  the 
otoment  Group  of 
Facility  of  Valeo 
ation  were 
production  from 
xico. 
ification  is 
wbrkers  in  the 
)ment  Group, 
applicable  to 
issued  as 


separati 


tie: 


V 


Climate  Control 
Wtrth,  Texas, 

Rapid  Product 
ho  become 
pirated  from 
December  8, 
ly  for  NAFTA- 
of  the  Trade  Act 


Signed  at  Washington,  DC,  this  24th  day  of 
June,  1994. 
lames  D.  Van  Erden, 

Administrator,  Office  of  Work-Based 
Learning. 

|FR  Doc.  94-16321  Filed  7-5-94;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Challenge/Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pubhc 
Law  92-^63),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
challenge  and  Advancement  Advisory 
Panel  (Expansion  Arts  Challenge 
Section)  to  the  National  Coimcil  on  the 
Arts  will  be  held  on  July  26, 1994  from 
9:  a.m.  to  4  p.m.  This  meeting  will  be 
held  in  room  716.  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  9:45  a.m.  for 
opening  remarks  and  a  general  program 
overview  and  from  3:15  p.m.  to  4  p.m. 
for  a  policy  discussion. 

The  remaining  fffotion  of  this  meeting 
from  9:45  a.m.  to  3:15  p.m.  is  for  the 
•purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994.  this  session  will  be 
closed  to  the  pubUc  pursuant  to 
subsection  (c)(4),(6)  and  (9)(B)  of  section 
552b  of  Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 


approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvorme  Sabine.  Committee  Management 
Officer,  National  Endowment  of  the 
Arts,  Washington,  DC  20506.  or  call 
202/682-5439. 

Dated  June  29,  1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
|FR  Doc.  94-16300  Filed  7-5-94;  8:45  am) 
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Dance  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Dance  Company  Grants 
Section  B)  to  the  National  Council  on 
the  Arts  will  meet  on  July  23. 1994  from 
9:30  a.m.  to  2:30  p.m.  This  meeting  will 
be  held  in  room  M-07,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(B)  of  section 
522b  of  Title  5.  United  States  Code. 

Further  information  with  reference  to  _ 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Advisory  Committee 


Management  Office,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682-5439. 

Dated:  June  30.  1994. 
Yvonne  NL  Sabine. 
Director.  Panel  Operations.  National 
Endowment  for  the  Arts. 
[FR  Doc.  94-16302  FiJed  7-5-94:  8:45  ami 
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Challenge/ Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Dance  Company  Grants 
Panel  A  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  July  18-22, 
1994.  The  pane!  will  meet  from  9:00 
a.m.  to  8:00  p.m.  on  July  18-21  and 
from  10:00  a.m.  to  1:30  p.m.  on  July  22 
in  room  M-07,  at  the  Nancy  Hanks 
Center.  1 100  Pennsylvania  Avenue, 
NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  10.00  a.m.  to  1:30 
p.m.  on  July  22  for  a  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  9.-00  a.m.  to  8:00  p.m.  en 
July  18-21  are  for  the  purpose  of  panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1 965 ,  as  amended . 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
Section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC,  20506,  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvorme  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5439. 


Management  Office,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5439. 

Dated:  June  30.  1994. 
Yvonne  M  Sabine. 
Director.  Panel  Operations.  National 
Endowment  for  the  Arts. 
(FR  Dcx:.  94-16302  FUed  7-5-94:  8:45  ami 
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Challenge/Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  Pance  Company  Grants 
Panel  A  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  July  18-22, 
1994.  The  pane!  will  meet  from  9:00 
a.m.  to  8:00  p.m.  on  July  18-21  and 
from  10:00  a.m.  to  1:30  p.m.  on  July  22 
in  room  M-07,  at  the  Nancy  Hanks 
Center,  1100  Pennsj'lvania  Avenue, 
N\V..  Washington,  DC  20506. 

A  portion  or  this  meeting  will  be  open 
to  the  pubHc  from  10:00  a.m.  to  1:30 
p.m.  on  July  22  for  a  pohcy  discussion. 

The  remaining  portions  of  this 
meeting  from  9.-00  a.m.  to  8:00  p.m.  en 
July  1&-21  are  for  the  purpose  of  panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1 965 ,  as  amended . 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8.  1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
Section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC,  20506,  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  202/682-5439. 
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Dated:  June  28. 1994. 
Yvonne  M  Sabine. 

Director,  Office  of  Pane}  Operations.  National 

Endov\-ment  for  the  Arts. 

[FR  Doc.  94-16301  Filed  7-5-94:  8:45  ami 
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National  Council  on  the  Humanities; 
Meeting 

June  30,  1994. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
L.  92-463,  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington.  D.C.  on  August  1-2, 
1994. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 
functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman.  - 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building.  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  A 
portion  of  the  morning  and  afternoon 
sessions  on  August  1-2,  1994.  will  not 
be  open  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code  because  the  Council  will  consider 
intormation  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information 
of  a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy:  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  July  19, 1993. 

The  agenda  for  the  sessions  on  August 
1.1994,  will  be  as  follows: 
8:30-9:00  a.m.— Coffee  for  Council 

Members — Room  527  • 
(Open  to  the  Public) 

Committee  Meetings 

(Open  to  the  Public) 

Policy  Discussion 

9:00-10:00  a.m." 
Education  Programs — Room  M-14 
Fellowships  Programs — Room  315 
Public  Programs — Room  415 
Research  Programs/Preservation  and 

Access — Room  M-07 
State  Programs — Room  507 


10:00  a.m.  until  Adjourned — (Closed  to 
the  Public)  Discussion  of  specific 
grant  applications  before  the 
Council 

2:00  p.m.  until  Adjourned— (Closed  to 
the  Public)  Joint  Meeting  of  the 
State  and  Pubhc  Programs 
Committees  to  review  Frankel  Prize 
nominees — Room  415 

The  morning  session  on  August  2, 
1994.  will  convene  at  9:00  a.m..  in  the 
1st  Floor  Council  Room.  M-09.  and  will 
be  open  to  the  public,  as  set  out  below. 
The  agenda  for  the  morning  session  will 
be  as  follows: 

(Coffee  for  Staff  and  Council  members 
will  be  served  from  8:30-9:00  a.m  ) 

Minutes  of  the  F*revious  Meeting 
Reports 

A.  Introductory  Remarks 

B.  Introduction  of  New  Staff 

C.  Contracts  Awarded  in  the  Previous 

Quarter 

D.  Dates  of  Future  Council  Meetings 

E.  Budget  Report 

F.  Legislative  Report 

G.  Community  Reports  on  Policy  and 

General  Matters 

1 .  Overview 

2.  Education  Programs 

3.  Fellowships  Programs 

4.  PubUc  I^grams 

5.  Research  Programs 

6.  Preservation  and  Access 

7.  State  Programs 

The  remainder  of  the  proposed         y-  ~ 
meeting  will  be  given  to  the  ( 

consideration  of  specific  apphcations 
(closed  to  the  public  for  the  reasons 
stated  above). 

Further  information  about  this 
meeting  can  be  dtrtained  from  Mr.  David 
C.  Fisher.  Advisory  Committee 
Management  Officer.  Washington.  D.C. 
20506.  or  call  area  code  (202)  606-8322. 
TDD  (202)  606-8282.  Advance  noUcc  of 
any  special  needs  or  accommodations  is 
appreciated. 
David  C.  Fisher, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  94-16262  Filed  7-5-94;  8:45  am) 
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UNITED  STATES  NUCLEAR 
REGULATORY  COMMISSION 

Biweekly  Notice 

Applications  and  .Amendments  to 
Facility  Operating  Licenseslnvolving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 


I  I; 
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publishing  this 
Public  Law  97-415 
of  the  Atomic 
amended  (the  Act), 
Commission  to  pub 
amendments  issuec , 
issued,  under  a  new 
189ofthe  Act.  This 
Commission  the  au 
make  immediately 
amendment  to  an  o 
upon  a  determinati 
Commission  that  s 
involves  no  signific^t 
consideration, 
pendency  before  th( 
request  tor  a  hearin; ; 

This  biweekly  no  ice 
notices  of  amendme  nts 
proposed  to  be  issufd 
1994.  through  June 
biweekly  notice  was 
22.  1994  (59  FR  322  26) 


ar  biweekly  notice. 
1  evised  section  1 89 

Act  of  1954, as 
:o  require  the 
ish  notice  of  any 
or  proposed  to  be 
provision  of  section 
provision  grants  the 
ority  to  issue  and 
(  ffective  any 
►erating  license 
by  the 
amendment 
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Commission  of  a 
from  any  person, 
includes  all 
issued,  or 
from  June  13, 
3, 1994.  The  last 
published  on  June 
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Notice  Of  Considen  tion  Oflssuance  Of 
Amendments  To  Fafcility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Considerat  ion  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  las  made  a 
proposed  determine  tion  that  the 
following  amendme  it  requests  involve 
no  significant  hazar^  is  consideration. 
Under  the  Commiss  on's  regulations  in 
10  CFR  50.92,  this  n  leans  that  operation 
of  the  facility  in  ace  )rdance  with  the 
proposed  amendme;  it  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  conse  }uences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibilit;  of  a  new  or 
different  kind  of  ace  dent  from  any 
accident  pre'.iously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Th  ;  basis  for  this 
proposed  determina  ion  for  each 
amendment  request  is  shown  below. 

The  Commission  i  s  seeking  public 
comments  on  this  pi  oposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  makir  g  any  final 
determination. 

Normally,  the  Con  imission  will  not  " 
issue  the  amendmer  t  until  the 
expiration  of  the  30-  day  notice  period. 
However,  should  cir  ;umstances  change 
during  the  notice  pe  iod  such  that 
failure  to  act  in  a  tin  ely  way  would 
result,  for  example,  n  derating  or 
shutdown  of  the  faci  lity.  the 
Commission  may  iss  ue  the  license 
amendment  before  t  le  expiration  of  the 
30-day  notice  periot ,  provided  that  its 
final  determination  s  that  the 
amendment  involve;  no  significant 
hazards  consideratic  n.  The  final 
determination  will  c  ansider  all  public 


and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Etirectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this.Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  PubUc  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  August  5,  1994,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility-operating  hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
jjetition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic^afety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  inter\'ention  should  be  permitted 


with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inter\'ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  o£  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
inter\'ene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  wall  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  haz^ds  consideration,  the 
Commission  -.nay  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  afte:  issuance  of  the  amendment. 

If  the  iinal  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuancfc  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  N.  Hannon: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  pubhcation  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 
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final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  haz^ds  consideration,  the 
Commission  -.nay  issue  the  amendment 
and  make  it  immediately  effective, 
notv^-ithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  afte:  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuancfc  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  N.  Hannon: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 


The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company.   . 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1.  Lake  County, 
Ohio 

*    Date  of  amendment  request:  June  2, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  merge 
Toledo  Edison  Company  into  Cleveland 
Electric  Illimiinating  Company.  As 
described  in  the  application,  the 
company  formed  from  the  merger  is 
intended  to  be  renamed.  Therefore,  the 
licensee  uses  the  nomenclature 
"NEWCO"  as  a  temporary  name  of  the 
combined  operating  company,  and  will 
provide  the  permanent  name  by 
supplemental  letter.  The  amendment 
would  (1)  replace  the  Toledo  Edison 
Company  and  Cleveland  Electric 
Illuminating  Company  with  "NEWCO" 
as  a  licensee,  (2)  designate  "NEWCO"  as 
the  owner  of  the  Perry  Nuclear  Power 
Plant,  Unit  1.  and  (3)  make  other 
administrative  changes  to  the  license  as 
indicated  in  the  amendment 
application.  Centerior  Service  Company 
would  be  unaffected  by  the  amendment 
and  would  remain  a  licensee. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  Operating 
License  are  administrative  and  have  no  effect 
on  any  plant  systems.  All  Limiting 
Conditions  for  Operation.  Limiting  Safety 
Systems  Settings  and  Safety  Limits  specified 
in  the  Technical  Specifications  remain 
unchanged.  This  change  meets  one  of  the 
examples  of  a  change  not  likely  to  involve  a 
significant  hazards  consideration  in  that  it  is 
a  purely  administrative  changes  (48  FR 
14864). 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident,  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  the  Operating 
License  are  administrative  and  have  no  effect 
on  any  plant  systems.  All  Limiting 
Conditions  for  Operation.  Limiting  Safety 
Systems  Settings  and  Safety  Limits  specified 
in  the  Technical  Sf>ecifications  remain 
unchanged.  This  change  meets  one  of  the 
examples  of  a  change  not  likely  to  involve  a 
significant  hazards  consideration  in  that  it  is 
a  purely  administrative  change  (48  FR 
14864). 

3.  The  profxjsed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 


The  proposed  changes  to  the  Operating 
License  are  administrative  and  ha\-e  no  effect 
on  any  plant  systems.  All  Limiting 
Conditions  for  Operation,  Limiting  Safety 
Systems  Settings  and  Safety  Limits  specified 
in  the  Technical  Specifications  remain 
unchanged.  This  change  meets  one  of  the 
examples  of  a  change  not  likely  to  involve  a 
significant  hazards  consideration  in  that  it  is 
purely  an  administrative  change  (48  FR 
14864). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perr>'  Public  Library.  3753 
Main  Street.  Perry.  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg.  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridije, 
2300  N  Street.  NW.,  Washington,  DC 
20037. 

NRC  Project  Director:  John  N.  Hannon 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2. 
Ogle  County,  lUinoisDocket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2.  Will  County. 
Illinois 

Date  of  amendment  request:  May  20. 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  permit 
the  licensee  to  use  an  alternate  repair 
criteria  (ARC),  designated  as  the  F* 
criteria.  Use  of  the  F*  criteria  would 
allow  tubes  with  otherwise  pluggable 
indications,  to  remain  in  service  as  long 
as  the  indications  are  below  the 
designated  minimum  distance  of  the  P 
criteria.  The  F*  criteria  defines  a  length 
of  1.7  inches  of  undegraded  expanded 
tube  within  the  tubesheef  as  the 
minimum  distance  acceptable  for 
implementing  this  ARC.  Below  the  F* 
length,  a  circiunferential  tube  defect  can 
exist  and  the  tube  can  remain  in  ser.ice. 
The  proposed  amendment  will  change 
the  plugging  limit  definition  and  would 
exclude  plugging  steam  generator  tubes 
with  indications  that  satisfy  the  P 
criteria.  The  F*  criteria  maintains  the 
structural  integrity  of  the  degraded  tube 
as  the  primary  pressure  boundary  and 
allows  the  tube  to  remain  in  service  for 
heat  transfer  and  core  cooling. 
This  alternate  repair  criteria 
qualification  is  documented  in  Babcock 
&  Wilcox  Nuclear  Technologies  (BWNT) 
Topical  Report  BAW-10196  P  Revision 
1,  "VV-D4  F*  Qualification  Report", 
which  is  included  as  part  of  the 
licensee's  submittal. 


34660 


■  propos  sd 


Basis  for 

hazards 

As  required  by  10 

licensee  has  provi 

issue  of  no  s: 

consideration,  w 

below: 

A.  The  propKJsed 
significant  increase 
consequences  of  an 
evaluated. 

The  supporting 
subject  criteria 
presence  of  the 
tube  integrity  in  the 
tubesheet  roll 
deformation  beyond 
outside  diameter 


no  significant 
considerckion  determination: 
CFR  50.91(a),  the 
led  its  analysis  of  the 
ignificant  hazards 
hich  is  presented 

c  langes  do  not  involve  a 
i  a  the  probability  or 
<  ccident  previously 


quil 


demc  Dstrates  I 
tubei  heef 


expani  ions 


Thj 
rupture  is  strengthen  ed 
the  tubesheet  in  that 
bardrolling  of  the 
provides  a  mechani 
between  the  tube  an( 


■  tul  e 
ic  il  ] 


rupture  cannot  occui 
between  the  tube  anc 
permit  sufficient 

The  tyjje  of  degrac^ 
criteria  has  l)een 
circumferential 
lead  to  a  postulated 
provided  that  the 
circumferential  crac 
the  tubesheet.  An  evi 
analysis  and  testing 
determine  the 
expanded  tubes  with 
evaluation  provides 
acceptance  criteria 
subject  to  the  F'  cri 

The  F'  length  of 
to  preclude  tube  pu 
degradation  located 
regardless  of  the 
degradation.  The 
leakage  rate 
analysis  assumption: 
the  unlikely  event 
from  this  region  does 
and  puUout  is  fully 
steam  generator  tube 
included  in  the 
of  the  roll  expanded 
tube  expansion  lengt 
to  the  F'  distance, 
secondary  leakage 
insignificant.  The  prt 
criteria  does  not 
previously  evalua' 

The  leakage  from 
limited  by  the 
since  this  leak  would 
secondary  face  of  the 
testing  and  previous 
normal  and  faulted 
Technical  Speci 
limits  creating  no 
consequences  associ 
type  leakages.  The 
scenarios  are  still 
and  faulted  leak  rates 
normal  operating  lim 
day.  This  conclusion 
previous  F"  programs 
other  operating  plant : 

All  of  the  design  and 
characteristics  of  the 


IMI 


Federal  Register  /  Vol.  59,  No.  128  /  Wednesday,  July  6,  1994  /  Notices 


Federal  Register  / 


ification  report  for  the 
that  the 
will  enhance  the 
egion  of  the  tube-to- 
by precluding  tube 
its  initial  expanded 
resistance  to  a  tube 
by  the  presence  of 
region.  The  results  of 
into  the  tubesheet 
leak  limiting  seal 
the  tubesheet.  A  tube 
because  the  contact 
the  tubesheet  does  not 
of  tube  material, 
tion  for  which  the  F* 
(cracking  with  a 
ion)  can  theoretically 
I  jbe  rupture  event 

through-wall 
exists  near  the  top  of 
luation  including 
I  as  been  done  to 
strength  of  the 
n  the  tubesheet.  This 
I  he  basis  for  the 
tube  degradation 
a. 

expansion  is  sufficient 
from  tube 
I  elow  the  F*  distance, 
of  the  tube 

Specification 
and  accident 
remain  unchanged  in 

significant  leakage 
occur.  The  rube  rupture 
bbunded  by  the  existing 
rupture  analysis 

.  The  leakage  testing 
ubes  indicates  that  for 
IS  approximately  equal 
postulated  primary  to 
F*  tubes  would  be 
posed  alternate  repair 
impact  any  other 
basis  accident. 
F'  tube  would  be 
interface 
occur  below  the 
tubesheet.  Qualification 
I  ixp>erience  indicate  that 
k  akage  is  well  below 
and  administrative 

in  the 
with  tube  rupture 

analyzed  accident 
ing  since  the  normal 
are  well  within  the 
t  of  150  gallons  per 
is  consistent  with 
approved  and  used  at 


mo'  'ement  i 


dev  sloped  I 
orier  tat 


poi  tulated 


1  resist!  re 


fcr 

tflri 
[rol 
IbutI 


!  exte  It 
Tec  tinical ; 
:  requirert  ents 
ins  r 

thu 


UFS;  R 


.  an  / 
frc  m 
pn  pc 
adv«  rsely  i 
ted  design  1 
ai 
tube-tc  -tubesheet 


ificatijn 
inc  -ease  1 

c  ted ' 
Ul  SAR  i 
boi  nd 


operating 
team  generator  and 


connected  systems  are  preserved  since  the  F* 
criteria  utilizes  the  "as  rolled"  tube 
configuration  that  exists  as  part  of  the 
original  steam  generator  design.  The  F'  joint 
has  been  analyzed  and  tested  for  design, 
operating,  and  foulted  condition  loadings  in 
accordance  with  Regulatory  Guide  1.121 
safety  factors.  The  potential  for  tube  rupture 
is  not  increased  from  the  original  submittal 
as  demonstrated  in  the  qualification  analyses 
and  testing  completed  in  the  BWNT  report. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

Implementation  of  the  projwsed  F"  criteria 
does  not  introduce  any  significant  changes  to 
the  plant  design  basis.  Use  of  the  criteria 
does  not  provide  a  mechanism  to  initiate  an 
accident  outside  of  the  region  of  the 
expanded  portion  of  the  tube.  In  the  unlikely 
event  the  failed  tube  severed  completely  at  a 
f)oint  below  the  F'  region,  the  remaining  F" 
joint  would  retain  engagement  in  the 
tubesheet  due  to  its  length  of  expanded 
contact  within  the  tubesheet  bore.  This 
engagement  length  would  prevent  any 
interaction  of  the  severed  tube  with 
neighboring  tubes.  Any  hypothetical  accident 
as  a  result  of  any  tube  degradation  in  the 
expanded  region  of  the  tube  would  be 
bounded  by  the  existing  tube  rupture 
accident  analysis.  Tube  bundle  structural 
integrity  will  be  maintained.  Tube  bundle 
leak  tightness  will  be  maintained  such  that 
any  postulated  accident  leakage  6t)m  F* 
tubes  will  be  negligible  with  regard  to  offsite 
doses. 

Therefore,  there  is  not  a  (>otential  for 
creating  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

C  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  use  of  the  F'  criteria  has  been 
demonstrated  to  maintain  the  integrity  of  the 
tube  bundle  commensurate  with  the 
requirements  of  Reg  Guide  1.121  and  the 
primary  to  secondary  pressure  boundary 
under  normal  and  [>ostulated  accident 
conditions.  Acceptable  tube  degradation  for 
the  F*  criteria  is  any  degradation  indication 
in  the  tubesheet  region,  more  than  the  F* 
distance  from  the  secondary  face  of  the 
tubesheet  or  the  top  of  the  last  hardroU 
contact  point  which  ever  is  further  into  the 
tubesheet.  The  safety  factors  used  in  the 
verification  of  the  strength  of  the  degraded 
tube  are  consistent  with  the  safety  factors  in 
the  ASME  Boiler  and  Pressure  Vessel  Code 
and  Reg  Guide  1.121  used  in  steam  generator 
design.  The  F"  distance  has  been  verified  by 
various  testing  to  be  greater  than  the  length 
of  the  roll  expanded  tube-to-tubesheet 
interface  required  to  preclude  tx)th  tube 
pullout  and  significant  leakage  during 
normal  and  postulated  accident  conditions. 
The  protective  boundaries  of  the  steam 
generator  continue  to  be  maintained  with  the 
use  of  the  F*  criteria.  A  tube  with  the 
indication  of  degration  previously  requiring 
removal  from  service  ran  be  kept  in  service 


through  the  P  criteria.  Since  the  joint  is 
constrained  within  the  tubesheet  bore,  there 
is  no  additional  risk  associated  with  the 
previously  analyzed  tube  rupture  event.  The 
leak  testing  acceptance  criteria  are  based  on 
the  primary  to  secondary  leakage  limit  in  the 
Technical  Specifications  and  the  leakage 
assumptions  used  in  the  UFSAR'accident 
analyses. 

Implementation  of  the  alternate  repair 
criteria  will  decrease  the  number  of  tubes 
which  must  be  taken  out  of  service  with  tube 
plugs  or  repaired  by  sleeves.  Both  plugs  and 
sleeves  reduce  the  RCS  flow  margin;  thus, 
implementation  of  the  F'  criteria  will 
^maintain  the  margin  of  flow  that  would " 
otherwise  be  reduced  in  the  event  of 
increased  plugging  or  sleeving. 

Ba^ed  on  the  above,  it  is  concluded  that  the 
proposed  change  does  not  result  in  a 
significant  reduction  in  margin  v>rith  respect 
to  plant  safety  as  defined  in  the  UFSAR  or 
the  Technical  Specification  Bases. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  P.O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood, 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  Robert  A.  Capra 

Duquesne  Light  Company,  et  al.,  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request:  October 
22, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Reactor  Trip  System  (RTS) 
and  Engineered  Safety  Feature  (ESF) 
instrumentation  surveillance 
requirements  to  incorporate  the 
applicable  changes  specified  in  NRC- 
approved  WCAP-10271  and  related 
supplements.  Four  specific  changes 
were  approved  by  the  Nuclear 
Regulatory  Commission  for  the  RTS  and 
Engineered  Safety  Feature  Actuation 
System  analog  channels.  These  changes 
are  limited  to  the  specific  Reactor 
Protection  System  (RPS)  channels 
evaluated  in  the  WCAP  (including  all 
supplements)  and  are  subject  to  the 
conditions  specified  by  the  NRC. 

1 .  The  surveillance  or  test  frequency 
may  be  changed  from  monthly  to 
quarterly. 


2.  The  time  allowed  for  a  channel  to 
be  inoperable  or  out  of  service  in  an 
untripped  condition  may  be  changed 
from  1  hour  to  6  hours. 

3.  The  time  a  channel  in  a  functional 
group  may  be  bypassed  to  perform 
testing  may  be  increased  from  2  to  4 
hours.  This  bypass  time  applies  to  either 
an  inoperable  chaimel  when  testing  is 
done  in  the  tripped  mode  or  to  the 
channel  in  test  when  testing  is  done  in 
the  bypass  mode.  The  Allowed  Outage 
Time  for  maintenance  of  a  channel  is  12 
hours. 

4.  Routine  channel  testing  may  be 
performed  in  the  bypassed  condition 
instead  of  the  tripped  condition. 

In  addition,  a  nimiber  of  editorial 
changes  are  made  to  improve  clarity, 
and  two-loop  operating  requirements 
are  proposed  to  be  deleted.  Also,  the 
surveillance  test  interval  for  RTS 
interlocks  is  proposed  to  be  changed 
from  monthly  to  once-per-refueling 
(about  18  months).  Although  not  part  of 
\VCAP-10271 ,  this  was  previously 
approved  generically  by  NRC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  Does  the  change  involve  a  significant 
increase  in  the  prrobability  or  consequences 
of  an  accident  previously  evaluated? 

The  determination  that  the  results  of  the 
proposed  changes  are  within  all  acceptable 
criteria  was  established  in  the  SER(s)  (Safety 
Evaluation  Report(s)j  prepared  for  WCAP- 
10271.  WCAP-10271  Supplement  1,  VVCAP- 
10271  Supplement  2  and  WCAP-10271 
Supplement  2,  Revision  1  issued  by  letters 
dated  Febniar)-  21,  1985.  February-  22,  1989 
and  April  30, 1990.  Implementation  of  the 
proposed  changes  is  expected  to  result  in  ar. 
acceptable  increase  in  total  Reactor 
Protection  System  yearly  unavailability.  This 
increase,  which  is  primarily  due  to  less 
frequent  sur\'eillance,  results  in  an  increase 
of  similar  magnitude  in  the  probability  of  an 
Anticifwted  Transient  Without  Scram 
(ATWS)  and  in  the  probability  of  core  melt 
resulting  frtim  an  ATWS  and  also  results  in 
a  small  increase  in  Core  Damage  Frequency 
(CDF)  due  to  Engineered  Safety  Features 
Actuation  System  unavailability. 

Implementation  of  the  proposed  changes  is 
expected  to  result  in  a  significant  reduction 
in  the  probability  of  core  melt  from 
inadvertent  reactor  trips.  This  is  a  result  of 
a  reduction  in  the  number  of  inadvertent 
re.ictor  trips  (0.5  fewer  inadvertent  reactor 
trips  per  unit  per  year)  occurring  during 
testing  of  RPS  instrumentation.  This 
reduction  is  primarily  attributable  to  testing 
i.i  bypass  and  less  frequent  sur\'eillance. 

The  reduction  in  |***1  core  melt  frequency 
i.s  sufficiently  large  to  counter  the  increase  in 
ATWS  core  melt  probability  resulting  in  an 
overall  reduction  in  total  core  melt 
probability. 
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2.  The  time  allowed  for  a  channel  to 
be  inoperable  or  out  of  service  in  an 
untripped  condition  may  be  changed 
from  1  hour  to  6  hours. 

3.  The  time  a  channel  in  a  functional 
group  may  be  bypassed  to  perform 
testing  may  be  increased  from  2  to  4 
hours.  This  bypass  time  applies  to  either 
an  inoperable  channel  when  testing  is 
done  in  the  tripped  mode  or  to  the 
channel  in  test  when  testing  is  done  in 
the  bypass  mode.  The  Allowed  Outage 
Time  for  maintenance  of  a  channel  is  12 
hours. 

4.  Routine  channel  testing  may  be 
performed  in  the  bypassed  condition 
instead  of  the  tripped  condition. 

In  addition,  a  number  of  editorial 
changes  are  made  to  improve  clarity,    - 
and  two-loop  operating  requirements 
are  proposed  to  be  deleted.  Also,  the 
surveillance  test  interval  for  RTS 
interlocks  is  proposed  to  be  changed 
from  monthly  to  once-per-refueling 
(about  18  months).  Although  not  part  of 
VVCAP-10271 ,  this  was  previously 
approved  generically  by  NRC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  determination  that  the  results  of  the 
proposed  changes  are  within  all  acceptable 
criteria  was  established  in  the  SERts)  (Safety 
Evaluation  Report(s)]  prepared  for  WCAP- 
10271.  WCAP-10271  Supplement  1.  VVCAP- 
10271  Supplement  2  and  WCAP-10271 
Supplement  2.  Revision  1  issued  by  letters 
dated  Febniar>-  21,  1985.  February  22.  1989 
and  April  30. 1990.  Implementation  of  the 
proposed  changes  is  expected  to  result  in  ar. 
acceptable  increase  in  total  Reactor 
Protection  System  yearly  unavailability.  This 
increase,  which  is  primarily  due  to  Jess 
frequent  sur\'einance,  results  in  an  increase 
of  similar  magnitude  in  the  probability  of  an 
Anticipated  Transient  Without  Scram 
(ATWS)  and  in  the  probability  of  core  melt 
resulting  from  an  ATVVS  and  also  results  in 
a  small  increase  in  Core  Damage  Frequency 
(CDF)  due  to  Engineered  Safety  Features 
Actuation  System  unavailability. 

Implementation  of  the  proposed  changes  is 
expected  to  result  in  a  significant  reduction 
in  the  probability  of  core  melt  from 
inadvertent  reactor  trips.  This  is  a  result  of 
a  reduction  in  the  number  of  inadvertent 
re.3Ctor  trip>s  (0.5  fewer  inadvertent  reactor 
trips  per  unit  per  year)  occurring  during 
testing  of  RPS  instrumentation.  This 
reduction  is  primarily  attributable  to  testing 
in  bypass  and  less  frequent  sur\'eillance. 

The  reduction  in  [***)  core  melt  frequency 
IS  sufficiently  large  to  counter  the  increase  in 
ATWS  core  melt  probability  resulting  in  an 
overall  reduction  in  total  core  melt 
probability. 


The  values  determined  by  the  WOG 
(Westinghouse  Owners  Group]  and  presented 
in  the  WCAP  for  the  increase  in  CDF  were 
verified  by  Brookhaven  National  Laboratory 
(BNL)  as  part  of  an  audit  and  sensitivitj' 
analyses  for  the  NRC  Staff.  Based  on  the 
small  value  of  the  increase  compared  to  the 
range  of  uncertainty  in  the  CDF,  the  increase 
is  considered  acceptable. 

Changes  to  Surveillance  Test  Frequencies 
for  the  Reactor  Trip  System  Interlocks  do  not 
represent  a  significant  reduction  in  testing. 
The  currently  specified  test  inter\al  for 
interlock  channels  allows  the  surveillance 
requirement  to  be  satisfied  by  verifying  that 
the  permissive  logic  is  in  its  required  state 
using  the  annunciator  status  lig)it.  The 
surveillance,  as  currently  required,  only 
verifies  the  status  of  the  permissive  logic  and 
does  not  address  verification  of  channel 
setpoint  or  operabiiity.  The  setpoint 
verification  and  channel  of)erability  are 
verified  after  a  refueling  shutdown.  The 
definition  of  the  charinel  check  includes 
comparison  of  the  channel  status  with  other 
channels  fo;  the  same  parameter.  The 
requirement  to  routinely  verify  permissive 
status  is  a  different  consideration  than  the 
availability  of  trip  or  actuation  channels 
which  are  required  to  change  state  on  the 
occurrence  of  an  event  and  for  which  the 
function  availability  is  more  dependent  on 
the  surveillance  interval.  The  change  in 
surveillance  requirement  to  at  least  once 
every  18  months  does  not  therefore  represent 
a  significant  change  in  channel  surveillance 
and  does  not  involve  a  significant  increase  in 
unavailability  of  the  Reactor  Protection 
System. 

The  proposed  changes  do  not  result  in  an 
increase  in  the  severity  or  consequences  of  an 
accident  previously  evaluated. 

Implementation  of  the  proposed  changes 
affects  the  probability  of  failure  of  the  RPS 
but  does  not  alter  the  manner  in  which 
protection  is  afforded  nor  the  manner  in 
which  limiting  criteria  are  established. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  result  in  a 
change  in  the  manner  in  which  the  Reactor 
Protection  System  provides  plant  protection. 
No  change  is  being  made  which  alters  the 
functioning  of  the  Reactor  Protection  System 
(other  than  in  a  test  mode).  Rather  the 
likelihood  or  probability  of  the  Reactor 
Protection  System  functioning  properly  is 
affected  as  described  above.  Therefore.the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  diffierent  kind  of 
accident  nor  involve  a  reduction  in  a  margin 
of  safety  as  defined  in  the  Safety  Analysis 
Report. 

The  proposed  changes  do  not  invohe 
hardware  changes  except  those  necessarj-  to 
implement  testing  in  bypass.  Some  e.xisting 
instrumentation  is  designed  to  be  tested  in 
bypass  and  current  technical  specifications 
allow  testing  in  bj-pass.  Testing  in  bj-pass  is 
also  recognized  by  IEEE  (Institute  of 
Electriral  and  Electronics  Engineers) 


Standards.  Therefore,  testing  in  bypass  has 
been  previously  approved  and 
implementation  of  the  proposed  change  for 
testing  in  b>'pass  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  previously  evaluated. 
Furthermore,  since  the  other  proposed 
changes  do  not  alter  the  functioning  of  the 
RPS,  the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  evaluated 
has  not  been  created. 

3.  Does  the  change  involve  a  significant 
reduction  in  e  margin  of  safety? 

The  proposed  changes  do  not  alter  the 
manner  in  which  safety  limits,  limiting  safety 
system  setpoints  or  limiting  conditions  for 
operation  are  determined.  The  impact  of 
reduced  testing  other  than  as  addressed 
above  is  to  allow  a  longer  time  interval  over 
which  instrument  uncertainties  (eg.,  drift) 
may  act.  Experience  has  shown  that  the 
initial  uncertainty  assumptions  are  valid  for 
reduced  testing. 

Implementation  of  the  proposed  changes  is 
expected  to  result  in  an  overall  impro-,  ement 
in  safety  by: 

a.  Less  frequent  testing  will  result  in  fewer 
inadvertent  reactor  trips  and  fewer  actuations 
of  Engineered  Safety  Feature  Actuation 
System  components. 

b.  Improvements  in  the  effectiveness  of  the 
operating  staff  in  monitoring  and  controlling 
plant  operation  This  is  due  to  less  frequent 
distraction  of  the  operator  and  shift 
supervisor  to  attend  to  instrumentation 
testing. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  ot 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa. 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esquire,  Jay  E.  Silberg.  Esquire,  Shaw, 
Pittman.  Potts  &  Trowbridge.  2300  N 
Street.  NW..  Washington,  DC  20037. 

NBC  Project  Director:  Walter  R.  Butler 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request:  April  19. 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Specifications  3.4.9.3  and  3.4.1 1 
to  incorporate  power  operated  relief 
valve  (PORVJ  Technical  Specification 
(TS)  changes  in  accordance  with  the 
guidance  in  Generic  Letter  90-06  as 
implemented  in  NUREG-1431  Improved 
Standard  Technical  Specifications 
(ISTS),  with  some  excoptions  and 
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not  affect  the  manner  by  which  the  facility 
is  operated  or  involve  a  change  to  equipment 
or  features  which  affect  the  operational 
characteristics  of  the  facility.  Therefore, 
operation  of  the  facihty  in  accordance  with 
the  proposed  amendment  would  not  involve 
a  signihcant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis.  The  staff  notes  that 
a  significant  effort  has  been  made  by  the 
NRC  and  by  industry  over  the  last 
several  years  to  improve  and  tighten  the 
TS  requirements  for  overpressure 
protection  systems.  These  efforts  are 
documented  in  Generic  Letter  90-06  and 
NUREG-1431.  The  changes  proposed  by 
the  licensee  appear  to  result  in  TSs  that 
are  significantly  more  comprehensive 
and  restrictive  than  those  now  existing 
for  Beaver  Valley  Units  1  and  2,  and, 
therefore,  should  help  to  reduce  the 
probability  of  an  accident.  The  staff 
disagrees  with  the  licensee's  claim  that 
the  changes  do  not  affect  the  manner  by 
which  the  facility  is  operated 
(consideration  number  3  above). 
However,  the  staff  believes  that  the 
proposed  TS  changes  require  more 
restrictive  operation  (such  as  more 
careful  control  of  the  nimiber  of 
charging  pumps  which  can  inject  into 
the  RCS)  and  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  Based  on  the  NRC  staffs  review, 
it  appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esquire,  Jay  E.  Silberg,  Esquire,  Shaw. 
Pittman.  Potts  &  Trowbridge.  2300  N 
Sfj-eet.  NVV.,  Washington,  DC  20037. 

NRC  Project  Director:  Walter  R.  Butler 

Duquesne  Light  Company,  et  al.,  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request:  June  9. 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  section  4.8.1.1.2 
to  replace  the  current  qualitative 
examination  of  new  diesel  generator 
fuel  oil  for  water/ sediment  and 
particulate  contamination  with  a 
quantitative  examination  for  the  same 
properties. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 

below: 

1.  Do-.'s  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  since  the  diesel  generator 
availability  and  reliability  is  not  being 
changed.  The  quantitative  acceprtance  criteria 
for  new  fuel  oil  is  not  being  changed.  Diesel 
generator  performance  will  therefore  not  be 
changed  due  to  the  proposed  re\'ision  to  SR 
[surveillance  requirement]  4.8.11.1].2.d.l.d. 
The  diesel  generator  will  continue  to' provide 
sufficient  electrical  power  to  ESF  (engineered 
safety  feature)  systems.  The  ESF  systems  uill 
continue  to  function,  as  assumed  in  the 
safety  analyses,  to  ensure  that  the  fuel, 
reactor  coolant  system,  and  containment 

design  limits  are  not  exceeded. 

Therefore,  this  changes  will  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated  due  to  the 
continued  availability  and  rehability  of  the 
emergency  diesel  p>ower  source. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  alter  the 
method  of  operating  the  plant.  This  change 
will  continue  to  ensure  that  the  addition  of 
new  fuel  oil  complies  with  accepted 
standards  regarding  fuel  oil  quafity.  Since 
design  requirements  continue  to  be  met  and 
the  integrity  of  the  reactor  coolant  system 
pressure  boundary  is  not  challenged,  no  new 
failure  mode  has  been  created.  As  a  result,  an 
accident  which  is  different  than  any  already 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  will  not  be  created  due  to 
this  change. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  is  not  reduced 
because  the  emergency  diesel  generators  will 
continue  to  provide  sufficient  capacity, 
capability,  redundancy,  and  reiiabilit>'  to 
ensure  availability  of  necessary  pxjwer  to  ESF 
systems.  The  ESF  systems  will  continue  to 
function,  as  assumed  in  the  safety  analyses, 
to  ensure  that  the  fuel,  reactor  coolant 
systems,  and  containment  design  limits  are 
not  exceeded.  The  replacement  of  the  clear 
and  bright  qualitative  examination  with  the 
proposed  quantitative  test  to  determine  the 
actual  water/sediment  and  particulates  will 
ensure  that  new  fuel  oil  meets  the  required 
limits  for  these  properties  prior  to  addition 
to  the  storage  tank,  therefore  assuring  that  the 
quality  of  the  stored  fuel  is  unaffected  by  the 
addition  of  new  fuel. 

Therefore,  this  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safet>'. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  .-Aliquippa. 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esquire.  Jay  E.  Silberg.  Esquire.  Shaw. 
Pittman,  Potts  &  Trowbridge.  2300  N 
Street.  NW..  Washington.  DC  20037. 

NRC  Project  Director  Walter  R.  Butler 


Duquesne  Light  Company,  et  al.,  Docket 
No.  50-412,  Beaver  Valley  Power 
Station,  Unit  No.  2.  Shippingport, 
Pennsylvania 

Date  of  amendment  re(;uosl:  Februarx 

16. 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  Appendix  B  Section  4.2.2 
requirement  to  perform  infrared  aerial 
photography  every  other  year. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  Does  the  change  involve  a  sij^nifiiiuit 
inrrea.se  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  propxjsed  change  will  delete  from 
Facility  Operating  License  No.  NPF-73  the 
Appendix  B  Section  4.2.2  requirement  to 
perform  infrared  aerial  photography  ever>- 
other  year.  The  acceptance  limit  which  fonr.s 
the  licensing  basis  for  this  technical 
specification  is  related  to  environrneutal 
impact  and  has  no  impact  on  the  margin  of 
safety,  accident  analysis,  or  other  design 
basis  impacting  the  margin  of  safety-.  No 
increase  in  adverse  environmental  impact 
has  been  identified  over  that  previously 
identified  in  the  Final  EnvL-tinmental 
Statement  -  (Dperating  License  Stage, 
environmental  impact  appraisals,  or  in  any 
decisions  of  the  Atomic  Safety  and  Licensiri-4 
Board.  The  Final  Environmental  Statement 
concluded,  based  on  a  model  of  combined 
drift  from  Units  1  and  2.  that  no  adverse 
impacts  to  sensitive  species  of  natural 
vegetation  or  to  sensitive  species  of  crop)* 
were  expected.  The  staff  also  examined 
infrared  aerial  photographs  taken  from  1975 
through  1983  and  found  no  injury  to    ,. 
vegetation  from  cooling  tower  drift  in  the 
vicinityof  Unit  1. 

Continued  terrestrial  monitoring  was 
performed  for  Beaver  Valley  Unit  2  by 
infrared  aerial  photography  in  1986,  1988.     - 
1990.  and  1992.  The  results  as  provided  in 
the  Annual  Environmental  Reports  N'on- 
Radiological  concluded.  "Based  on 
interpretation  of  the  infrared  photosraphs 
and  field  verification,  the.re  is  no  evidence  to 
suggest  that  the  BVPS  jBeaver  Valley  Power 
Station]  cooling  towers  are  causing 
vegetation  stress." 

Based  on  the  compilation  of  the  infrared 
.I'-ria!  photography  perfomipd  for  both  BV- J 
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Duquesne  Light  Company,  et  al.,  Docket 
No.  50-412,  Beaver  Valley  Power 
Station,  Unit  No.  2.  Shippingport. 
Pennsylvania 

Date  of  amendment  r«/uf\s;.  Februarv 
16. 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  Appendix  B  Section  4.2.2 
requirement  to  perform  infrared  aerial 
photography  every  other  year. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  Does  the  change  involve  a  bij^nifiiant 
iiirrea.se  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  will  delete  from 
Facility  Operating  License  No.  NPF-73  the 
Appendix  B  Section  4.2.2  requirement  to 
perform  infrared  aerial  photography  every 
other  year.  The  acceptance  limit  which  fonns 
the  licensing  basis  for  this  technical 
specification  is  related  to  environmental 
impact  and  has  no  impact  on  the  margin  ot 
safety,  accident  analysis,  or  other  design 
basis  impacting  the  margin  of  safety.  No 
increase  in  adverse  environmental  impact 
has  been  identified  over  that  previously 
identified  in  the  Final  Envi.'tjnmental 
Statement  -  Operating  License  Stage, 
environmental  impact  appraisals,  or  in  any 
decisions  of  the  Atomic  Safety  and  Licensing 
Board.  The  Final  Environmental  Statement 
concluded,  based  on  a  model  of  combined 
drift  from  Units  1  and  2.  that  no  adverse 
impacts  to  sensitive  species  of  natural 
vegetation  or  to  sensitive  species  of  crops 
were  expected.  The  staff  also  examined 
infrared  aerial  photographs  taken  from  1975 
through  1983  and  found  no  injury  to    _ 
vegetation  from  cooling  tower  drift  in  the 
vicinityof  Unit  1. 

Continued  terresU'ia!  monitoring  was 
performed  for  Beaver  Valley  Unit  2  by 
infrared  aerial  photography  in  1986,  1988.     - 
1990.  and  1992.  The  results  as  provided  in 
the  Annual  Environmental  Reports  Non- 
Radiological  concluded.  "Based  on 
interpretation  of  the  infrared  photographs 
and  field  verification,  there  is  no  evidence  to 
suggest  that  the  BVPS  (Beaver  Valley  Power 
Stdtionl  cooling  towers  are  causing 
vegetation  stress." 

Based  on  the  compilation  of  the  infrarvd 
•.!*Tial  photography  perfomipd  for  both  BV- J 


a."d  BV-2.  deletion  of  this  terrt-  .ii  ial 
monitoring  requirement  will  have  no  inipai  t 
on  the  environment  or  the  operation  of  the 
plant.  Therefore,  the  proposed  change  will 
not  involve  a  significant  increase  in  thn 
prob.ibility  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  ot 
J  new" or  different  kind  of  accident  from  a.nv 
accident  previously  evaluated? 

T.he  Appendix  B  Section  4.2.2  req'.ii.-'jtnen; 
To  pertbrm  infrared  aerial  photography 
reflects  a  commitment  described  in  final 
Environmental  Statement  Section  5  14.1. 
Therein  it  is  stated  that  the  preoperationui 
monitoring  studies  for  BV-2  are  based 
pr.T.iirily  on  the  BV-1  operational  monitoring, 
projyams.  "Results  of  these  studies  have 
shown  that  there  were  no  BV-l  cperatio.nai 
icipacts  on  !lo.'-;>..  thus,  the  only  terrestrial 
monitoring  planned  for  BV-2  is  continued 
infrared  aerial  photography  everv  other  ve.ir 
The  photographs  will  be  compared  wit.h 
preoperational  photographs  of  the  BV.2  area, 
nd  any  signs  of  injury  as  a  result  of  salt  drift 
and  other  sources  will  be  checked.  The 
details  of  this  terrestrial  monitoring  program 
u  ill  bn  specified  in  the  Environmental 
Protection  Plan  that  will  be  included  in 
Appendix  B  of  the  operating  license."  The 
subject  of  this  concern  is  the  impact  of  salt 
and  water  drift  on  area  vegetation  including 
sensitive  agricultural  crops.  From  the 
standpoint  of  soil  salinization  (the  effects  ot 
the  accumulation  of  salts  in  the  soil), 
described  in  the  Environmental  Report- 
Operating  License  Stage  Section  3  .1.3.  no 
appreciable  impact  resulting  from  operation 
of  the  natural  draft  cooling  towers  is 
afiticipated.  This  is  based  on  the  average  rau- 
of  pmcipitation  of  36.2  inches  annually 
which  greatly  reduces  the  potential  for 
accumulation  of  salt  in  the  soil.  The 
terrestrial  monitoring  program  has  been 
performed  in  accordance  with  the 
Environ.Tiental  Protection  Plan  and  has 
provided  additional  verification  that 
■  operation  of  both  cooling  towers  has  not 
produced  any  evidence  of  vegetation  stress. 
The  proposed  change  does  not  introduce  any 
new  mode  of  plant  operation  or  require  any 
physical  modification  to  the  plant,  therefore, 
this  change  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  prexnously  evaluated. 

3  Does  the  change  involve  a  significai;t 
reduction  in  a  margin  of  safety? 

Infrared  aerial  photography  surveillance 
does  not  affect  safety  systems  and/or  systems 
important  to  safety.  Terrestrial  monitoring  is 
not  used  in  any  accident  analysis  and  does 
not  provide  a  basis  for  evaluating  the 
radiological  consequences  of  an  accident. 
Deleting  the  requirement  to  perform  infrared 
aerial  photography  will  not  result  in  any 
environmental  impact  from  ojjeration  of  the 
cooling  tower  and  will  not  affect  the 
operation  of  the  ctioling  tower.  The  operating 
history  of  both  the  BV-l  and  the  BV-2  cooling 
towers  has  demonstrated  that  there  is  no 
evidence  of  v6>getation  stress  in  accordance 
with  the  results  obtained  from  the  infrared 
aerial  photography  and  other  associated 
methods  of  environmental  monitoring. 
Therefore,  based  on  the  atx>ve.  the  projwsed 
chan^.e  will  not  involve  a  sighifii  ant 
«-dii(  'ion  in  a  margin  of  safety. 


The  NKC  staff  has  rt\  ic.vod  tl:o 
licensee's  ajialy  sis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
sfftis^pd.  Therefore,  the  NRC  staff  " 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Document  Boom 
location:  B.  F.  |ones  Memorial  Library, 
663  Franklin  .Avenue,  .Miquippa. 
Pennsylva.Tia  15001. 

Attorney  for  licensee:  C^'rald  Chamoff, 
Esquire,  Jay  E.  Silberg,  Esquire,  Shaw. 
Fittman,  Potts  &  Trowbridge.  2300  N 
Street,  NW.,  Washington,  DC  20037. 

i\HC Project  Dirpctor  W.^lu-v  R  Hutler 

Fiorida  Power  and  Light  Compi;riy.  et 
al..  Docket  No,  50-335.  St.  Lucie  Plant, 
Unit  No.  1,  St,  Lucie  County,  Florida 

Date  cf  amendment  request:  May  23, 
1994 

Description  of  amendment  request: 
The  amendment  will  revise  Technical 
Specification  (TS)  3.5.2  for  Emergency 
Core  Cooling  Systems  (ECCS)  by 
removing  the  option  that  allows  High 
Pressure  Safety  Injection  (Ffl^SI)  Pump 
IC  to  be  used  as  an  alternative  to  the 
preferred  pum.p  for  subsystem 
operability.  HPSI  pump  IC  is  an 
installed  spare  which  is  not  required  to 
be  maintained  in  an  operable  status,  and 
this  change  is  being  requested  to 
upgrade  the  ECCS  operability 
requirements  consistent  with  actual 
plant  operating  needs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  at  cunia-Uf 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  th** 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  license  amendment  will 
remov^the  option  of  using  High  Pi-essurx- 
Safety  Injection  Pump  iCfHPSI-lC)  to 
satisfy,  in  part,  the  Emergency  Core  Coolin^^ 
System  (ECCS)  operabilityrequirements 
specified  in  Limiting  Condition  for  OptTa'iot: 
(LCO)  3.5.2.  HPSI-IC  is  an  installed  spare 
pump  that  is  not  required  to  be  operable 
unless  it  is  being  used  in  place  of  the 
preferred  B-train  ECCS  high  pressure  pinip 
The  required  functional  response  of  ttie  ECCS 
or  the  required  availability  of, the  minimum 
equipment  necessary  to  accomplish  the  ECCS 
safety  function  will  not  be  changed  t>y 
re.Tioving  the  spare  pump  option  from  i.'if 
Technical  Specifications. 

The  calculated  cooling  perfonnance  of  ihf 
St.  Lucie  Unit  1  ECCS  during  postulated 
accidents  conforms  to  the  criteria  set  forth  i:i 
10  CFR  50.46  and  the  ability  to  .irhlevc  this 
required  perfo.-mancp.  ini  i'.ulin;.; 
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Florida  Power  and  Light  Company,  et 
aL,  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Locie 
County,  Florida 

Date  of  amendment  request:  May  23, 
1994 

Description  of  amendment  request: 
The  proposed  amendments  will  relocate 
the  seismic  monitoring  instnmientation 
Limiting  Conditions  for  Operation, 
Surveillance  Requirements,  and  the 
associated  tables  contained  in  Technical 
Specifications  3.3.3.3.  4.3.3.3.1  and 
4.3.3.3.2  to  the  Updated  Final  Safety 
Analysis  Report.  The  basis  for  this 
request  is  consistent  with  NUREG-1432, 
"Standard  Technical  Specifications, 
Combustion  Engineering  Plants"  and 
with  the  "Final  Policy  Statement  on 
Technical  Specifications  Improvements 
for  Nuclear  Power  Reactors,  "published 
in  the  Federal  Register  (58  FR  39132) 
dated  July  22, 1993. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  pro\'ided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
proi>abilit\'  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature  in  that  the  specifications  for 
operation  and  surveillance  of  the  Seismic 
Monitoring  InstnunentatioD  system  will  be 
relocated  from  Appendix  A  of  the  facility 
operating  license  to  the  Updated  Final  Safety 
Analysis  Report  for  St.  Lucie  Unit  1  and  Unit 
2.  Changes  to  the  system  will  be  controlled 
by  10  CFR  50.59  and  the  safety  analysis 
peport  is  required  to  be  updated  pursuant  to 
10  CFR  50.71(e).  Relocation  of  these 
requirements  to  the  UFSAR  is  consistent 
with  the  NRC  "Rnai  Policy  Statement  on 
Technical  Specifications  Improvements  for 
Nuclear  Power  Reactors"  published  in  the 
Federal  Register  (58  FR  39132)  dated  )ulv  22, 
1993. 

Seismic  monitoring  instrumentation  is  not 
an  accident  initiator  nor  a  part  of  the  success 
path(s)  which  function  to  mitigate  accidents 
evaluated  in  the  plant  safety  analyses.  The 
proposed  technical  specification  change  does 
not  involve  any  change  to  the  configuration 
or  method  of  operation  of  any  plant 
equipment  that  is  used  to  mitigate  the 
consequences  of  an  accident,  nor  do  the 
changes  alter  any  assimiptioas  or  conditions 
in  any  of  the  plant  accident  analyses. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significani  increase  ia 
the  p>robability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Ojjeration  of  the  facility  in  accordance 
with  the  proposed  aiDendment  would  not 
create  the  possibility  of  a  new  or  ditTerent 
kind  of  accident  from  any  accident 
previously  evaluated. 


The  proposed  amendment  to  relocate  the 
existing  Technical  Specification 
requireiii.ats  for  Seismic  Monitoring 
Instrumentation  to  the  Updated  Final  Safety 
Analysis  Report  will  not  change  the  physical 
plant  01  iiic  modes  of  plant  operation  defined 
in  the  Facility  License.  The  change  does  not 
involve  the  addition  or  modification  of 
equipment  nor  does  it  alter  the  design  or 
operation  of  plant  systems.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not  create    . 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  prev^jously 
evaluated. 

(3)  Operation  of  the  facility^  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  are  administrative 
in  nature  in  that  operating  and  surveillance 
requirements  for  the  Seismic  Monitoring 
Instrumentation  system  will  be  relocated 
from  Appendix  A  of  the  facility  license  to  the 
Updated  Final  Safety  Analysis  Report  for  St. 
Lucie  Unit  1  and  Unit  2.  Seismic  monitoring 
instruments  are  not  used  to  actuate  safety- 
related  equipment,  provide  interlocks,  or 
otherwise  perform  plant  control  functions. 
The  instruments  are  used  to  record  the 
magnitude  of  a  seismic  event,  should  it 
occur.  Conditions  evaluated  in  plant  accident- 
and  transient  analyses  do  not  involve  seismic 
instnirhents.  The  proposed  changes  do  not 
alter  the  basis  for  any  technical  specification 
that  is  related  to  the  estat>lishnient  of.  or  the 
maintenance  of,  a  nuclear  safety  margin. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Based  on  the  above  discussion  and  the 
supporting  Evaluation  of  Technical 
Specification  changes,  FPL  has  determined 
that  the  proposed  license  amendment 
involves  no  significant  hazards 
consideration; 

The  NRC  staff  has  revie^ved  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore.,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
invofves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Jimior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Neuroan  and  Holtzinger,  1615 
L  Street,  N\V.,  Washington,  DC  20036 

S'RC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company,  et 
al..  Docket  No.  50-389,  St.  Lucie  Plant, 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  amendment  request:  May  23" 
1994 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specifications  Section  3/ 


4.7.1.1,  Turbine  Cycle,  Safety  Valves,  to 
delete  a  specific  reference  to  the  1974 
edition  of  the  ASME  Code  and  refier  to 
testing  in  accordance  with  Technical 
Specification  4.0.5,  the  fn-Service 
Inspection  and  In-Service  Testing 
Specification. 

Basis  far  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(l)Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability'  or  consequences  of  an  accident 
pre\'iously  evaluated. 

The  projjosed  amendment  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  main  steam  code  sgfe.ry 
valves  will  continue  to  be  fested  in 
accordance  with  current  NRC  requirements 
as  implemented  through  10  CFR  50.55a.  The 
NRC  specifies  the  ASME  code  requirements 
for  a  facility  through  revisions  to  10  CFR 
50.55a  and  through  fJie  review  and  approval 
of  the  plant  specific  in-service  testing  plan 
for  pumps  and  valves  at  the  begmning  of 
each  in-service  inspection  interval. 

The  probability  or  consequences  Of  an 
_.  accident  are  not  increased  because  testing  of 
the  main  steam  safety  valves  is  in  accordance 
with  the  appropriate  NRC  requirements. 

(2)  Use  of  the  modifi^  specification  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  use  of  this  modified  specification  can  - 
not  create  the  possibifity  of  a  new  or  different 
kind  of  accident  &t)m  any  pre\iously 
evaluated  since  there  is  no  pkhysical  change 
to  the  facility  or  the  set  points  for  the  main 
steam  safety  valves.  The  valves  .will  be  tested 
in  accordance  with  current  requirements.  .No    ■ 
new  failure  mode  is  introduced  due  to  the 
change  because  no  plant  change  is  being 
made  and  main  steajn  safety  valve  test 
methods  are  consisteru  with  the  endorsed 
ediijon  of  the  ASME  Code. 

(3)  Use  of  the  modified  specification  would 
not  Involve  a  significant  reduction  in  a   >  • 
margin  of  safety. 

The  e.xisting  technical  specification 
references  an  outdati?d  version  of  the  ASME 
Code.  This  change  corrects  the  reference  to 
Specification  4.0.5  which  ensures  that  in- 
ser\'ice  testing  of  ASME  Code  Class  1.  2,  and  - 
3  pumps  and  valves  will  be  performed  in 
accordance  with  a  periodically  updated 
version  of  Section  XI  of  the  ASME  Boiler  and   _ 
Pressu.'-e  Vessel  Code  and  Addenda  as 
required  by  10  CFR  50.55a. 

Safety  valve  setpoints  or  tolerances  are  not 
changed  by  this  proposal.  Therefore,  the 
modified  specification  corrects  the  ASME" 
Code  reference  and  does  not  involve  a 
signific.i.Tf  reduction  in  a  margin  of  safety. 

Based  on  the  above,  we  have  determined 
that  the  proposed  amendment  does  liotH) 
invoKe  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  (2)  create  the 
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4.7.1.1,  Turbine  Cycle,  Safety  Valves,  to 
delete  a  specific  reference  to  the  1974 
edition  of  the  ASME  Code  and  refier  to 
testing  in  accordance  with  Technical 
Specification  4.0.5,  the  bi-Service 
Inspection  and  In-Service  Testing 
Specification. 

Basis  far  proposed  ao  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(l)Operafion  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability'  or  consequences  of  an  accident 
pre\'iously  evaluated. 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  main  steam  code  safery 
valves  will  continue  to  be  tested  in 
accordance  with  current  NRC  requirements 
as  implemented  through  10  CFR  50.55a.  The 
NRC  specifie's  the  ASME  code  requirements 
for  3  facility  through  revisions  to  10  CFR 
50.55a  and  through  the  review  and  appro\-al 
of  the  plant  specific  in-service  testing  plan 
for  pumps  and  valves  at  the  beginning  of 
each  in-service  inspection  interval. 

The  probability  or  consequences  Of  an 
_^ii(cident  are  not  increased  because  testing  of 
the  main  steam  safety  valves  is  in  accordance 
with  the  appropriate  NRC  requirements. 

(2)  Use. of  the  modifiSB  specification  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  use  of  this  modified  specification  can  - 
not  create  the  possibinty  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  since  there  is  no  physical  change 
to  the  facility  or  the  set  points  for  the  main 
steam  safety  valves.  The  valves  .will  be  tested 
in  accordance  with  current  requirements.  .\o 
new  failure  mode  is  introduced  due  to  the 
change  because  no  plant  change  is  being 
made  and  main  steam  safety  valve  test 
methods  are  consisteaJ  with  the  endorsed 
edition  of  the  ASME  Code. 

(3)  Use  of  the  modified  specification  would 
not  Involve  a  significant  reduction  in  a  - 
margin  of  safety. 

The  e.xisting  technical  specification 
references  an  outdatiid  version  of  the  ASME 
Code.  This  change  corrects  the  reference  to 
Specification  4.0.5  which  ensures  that  in- 
service  testing  of  ASME  Code  Class  1.  2,  and  - 
3  pumps  and  valves  will  be  performed  in 
accordance  with  a  periodically  updated 
version  of  Section  XI  of  the  ASME  Boiler  and   . 
Pressure  Vessel  Code  and  Addenda  as 
required  by  10  CFR  50.55a. 

Safety  valve  setpoints  or  tolerances  are  not 
changed  by  this  proposal.  Therefore,  the 
modified  specification  corrects  the  ASME" 
Code  reference  and  does  not  involve  a 
significant  ^eduction  in  a  margin  of  safety. 

Based  on  the  above,  we  have  determined 
that  the  proposed  amendment  does  notH) 
invoUe  a  signiticant  increase  in  the 
prubability  or  consequences  of  an  accident 
previously  evaluated.  (2)  create  the 


probability  of  a  new  or  difEerent  kind  of 
accident  from  any  previously  evaluated,  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety;  and  therefore  does  not 
involve  a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  5Q.92(c}  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Librarj'.  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615 
L  Street,  NVV.,  Washington,  EX:  20036 

NRC  Project  Director:  Herbert  .\'. 
Berkow 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  amendment  request:  March 
27,  1992,  as  supplemented  on  January  6, 
and  May  27,  1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  limiting  conditions  for  operation 
and  surveillance  requirements  for 
primary  containment  integrity, 
secondary  contaiiiment  integrity  and 
other  systems  and  equipment  of 
Technical  Specifications  Section  3.7. 

Basis  for  proposed  no  significant 
hazards  consideration  deterrtiination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  hasprovided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  ■ 
-below: 

(1)  The  proposed  amenchnent  vvill  not 
involve  a  significant  increase  in  the 
probability  or  consequerices  of  an  accident 
previouslyevaluafed  because  the  requested 
revisions  do  not  affect  the  FS.\R  safety 
analyses  involving  these  system. 

Definitions 

The  revisions  to  Definition  15,  "Primary 
Containment  Integrity"  and  Definition  16. 
"Secondary  Containment  Integrity"  agree 
with  the  corresponding  definitions  of  the 
STS.  These  changes  are  administrative  in 
nature  in  that  they  only  clarify'  the 
requirements  for  containment  integritv  and 
the  appropriate  means  of  isolating 
penetrations.  These  changes  do  not  atlect  the 
operation  or  function  of  the  containment 
isolation  systems. and,  therefore,  do  not  result 
in  a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previouslv 
evaluated. 

Primary  Containment  Integrity 

The  revision  to  TS  section  3.7'a,  "Prmiary 
Containment  Integrity",  only  adds  a  specific 
requirement  to  restore  primary  containment 
integrity  within  1  hour  or  commence  a  plant 
shutdown.  These  actions  are  consistent  with 
the  actions  specified  in  STS  for  primary 


containment  integrity.  No  changes  to  the 
primary  containment  boundary  or  the 
requirements  for  prinaary  containment 
integrity  have  been  proposed  Therefore,  this 
change  does  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Primary  Containment  Power  Operated 
Isolation  Valves 

The  revisions  to  TS  section  3  7  8.  "Primary 
Containment  Power  Operated  Isolation 
Valves  ■  are  editorial  in  nature  in  that  the 
wording  has  only  been  changed  to  be 
.  coijsistent  with  the  STS  requirements  for 
primary  containment  isolation  valves.  These 
changes  do  not  affect  the  function  of  the 
valves,  the  requirements  to  isolate  a 
penetration  with  an  inoperable  containment 
isolation  valve  or  the  actual  methods  of 
isolation.  Penetrations  are  still  required  to  be 
isolated  within  4  hours  in  a  maimer  that 
cannot  be  adversely  affected  by  a  single 
active  failure.  Therefore,  these  changes  do 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
Drywell  Average  Air  Temperature 
The  addition  of  limits,  actions,  and 
sur\'eillance  requirements  for  drywell 
average  air  temperature  are  intended  to 
ensure  that  the  initial  assumptions  in  the 
D.-\EC  Primary  Containment  Response 
Analysis  to  a  DBA  remain  valid  The 
temperatiire  limit  (133°F)  corresponds  to  the 
initial  drywell  average  temperature  assumed 
for  this  analysis  in  the  LTSAR.  The  specified 
limits,  actions  and  surveillance  requirements 
are  consistent  with  STS.  The  addition  of  this 
limit  to  the  TS  will  not  affect  the  actual 
operation  or  function  of  any  equipment  but 
will  ensure  that  the  containment  analysis 
remains  valid.  Therefore,  the  addition  of  this 
limit  will  not  result  in  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Pressure  Suppression  Chamber-Reactor 
Building  Vacuum  Breakers 

The  changes  to  TS  section  3/4. 7. D  only 
provide  additional  detail  and  operability 
requirements  for  the  pressure  suppression 
chainber-reactor  building  vacuum  breakers. 
These  additional  details  are  consistent  with 
the  requirements  of  STS.  Specifying  separate 
operability  requirements  for  vacuum  breakers 
inoperable  for  opening  (but  known  to  be 
closed),  or  open  better  reflects  the  dual 
functions  of  these  valves  (vacuum  relief  and 
containment  isolation).  The  additional 
surveillance  requirement  will  better  ensure 
that  the  containment  isolation  function  of 
these  valves  is  maintained.  The  rewording  of 
existing  sur%eillances  only  clarifies  current 
requirements.  These  changes  do  not  affect  the 
actual  function,  setpoints.  or  number  of 
valves  required  to  be  operable  and  therefore 
do  not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Drywell-Pressure  Suppression  Chamber 
Vacuum  Breakers 

The  changes  to  TS  section  3/4. 7. E.  only 
provide  additional  detail  and  operability 
requirements  for  the  drywell-pressure 
suppression  chamber  vacuum  breake-f-s 
These  additional  details  are  consistent  \;  I'.h 
the  requirements  of  STS.  Spec  ifying  Sf>par.i'e 
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ojjerability  requirements  for  vacuum  breakers 
inoperable  for  openi  ig  (but  known  to  be 
closed)  or  open  bett^  reflects  the  dual 
functions  of  these  vdves.  The  additional 
requirement  to  verify  ■  that  each  vacuum 
breaker  is  closed  at  1  »ast  once  per  week  will 
better  ensure  that  thd  isolation  boundary 
between  the  drywell  and  torus  is  maintained. 
The  elimination  of  tike  requirement  to 
exercise  all  operableidrywell-pressure 
suppression  chambet'  vacuum  breakers  uf)on 
determination  that  ajvacuum  breaker  is 
inop>erable  for  op)enitig  will  not  affect  the 
reliability  of  these  vacuum  breakers.  The 
only  valid  reason  to  pxercise  the  operable 
vacuum  breakers  is  ijf  a  common  mode  failure 
is  suspected.  We  ha\e  reviewed  the 
maintenance  history  of  these  valves  and  have 
not  identified  any  instance  of  common  mode 
failures.  Conditional!  testing  of  these  changes 
will  not  result  in  a  significant  increase  in  the 
probability  or  conse<  uences  of  an  accident 
previously  evaluatec . 

Main  Steam  Isolat  on  Valve  Leakage 
Control  System  (MSI  V-LCS) 

The  change  to  TS  i  lection  3/4.7.F,  "MSIV- 
LCS".  deletes  the  un  necessary  and 
potentially  non-cona  srvative  conditional 
surveillance  testing  ( if  the  redundant  MSIV- 
LCS  subsystems.  Alt  lough  the  proposed 
change  will  reduce  t  le  amount  of  testing  of 
the  MSIV-LCS.  relialiility  of  these  systems 
would  not  be  decreaiied  and  the  necessary 
assurance  that  the  al  emate  systems/ 
subsystems/compommts  will  operate  when 
needed  is  provided  I  y  the  ASME  Section  XI 
1ST  Program. 

The  f)ossibility  of  luman  error  will 
decrease  with  reducid  testing.  Human  error 
such  as  a  misalignment  of  valves  after  the 
system  is  returned  tc  its  normal  configuration 
following  testing  anq  the  misdirection  of  the 
operators  attention  fiom  monitoring  and 
directing  plant  operations  is  less  likely  to 
occur  if  this  testing  ii  eliminated. 
Additionally,  reduci  ig  the  scop>e  and 
frequency  of  surveill  mce  testing  will 
decrease  the  probabi  ity  of  equipment  failure 
(due  to  testing)  whic  i  could  require  plant 
shutdown.  Therefor* ,  this  change  will  not 
increase  the  probabi  ity  of  occurrence  or 
consequences  of  an  i  ccident  previously 
evaluated. 

Suppression  Pool  -evel  and  Temperature 

The  changes  to  TS  section  3/4. 7. F. 
"Suppression  Pool  L  svel  and  Temperature", 
are  intended  to  clari:  y  these  requirements 
and  make  them  more  consistent  with  STS. 
The  revision  to  the  a  iplicability  statement 
which  deletes  the  re(  uirement  for 
suppression  {X)ol  lev  si  and  temperature  to  be 
within  the  speci^ed  limits  during  work 
which  has  the  potential  to  drain  the  vessel 
is  in  accordance  witli  STS.  Suppression  pool 
level  and  temperatui  e  limits  ensure  that  the 
suppression  pool  has  the  capability  of  acting 
as  a  heat  sink  for  dea  ign  basis  events  but  are 
not  appropriate  or  a{  plicable  during  the 
refueling  or  cold  shutdown  conditions.  No 
changes  have  been  n  ade  to  the  actual 
suppression  pool  tertp>erature  or  level  limits 
and  therefore,  the  assumptions  made  in  the 
accident  and  transient  analyses  remain  valid. 
These  limits  are  com  istent  with  the  STS.  The 
revisions  to  the  surveillance  requirements  are 
also  intended  to  imp  rove  clarity  and 


consistency  with  STS.  The  deletion  of  the 
requirement  to  monitor  suppression  pool 
water  temperature  every  5  minutes  during 
relief  valve  operation  is  appropriate  in  that 
plant  operating  and  emergency  operating 
procedures  already  specify  what  actions  are 
to  be  taken  when  suppression  pool  average 
water  temperature  increases  above  95°F 
including  initiation  of  suppression  p>ool 
cooling.  Monitoring  p>ool  temperature  every  5 
minutes  during  these  events  is  not  necessary 
and  is  redundant  to  other  actions.  Therefore, 
these  changes  will  not  significantly  increase 
the  probability  of  occurrence  of  the 
consequences  of  an  accident  previously 
evaluated. 

Containment  Atmosphere  Dilution 

The  revisions  to  the  applicability  of  TS 
section  3.7.H,  "Containment  Atmosphere 
Dilution",  requiring  the  containment 
atmosphere  dilution  system  to  be  operable 
only  when  the  reactor  is  in  p)ower  operation 
and  the  primary  containment  is  required  to 
be  inerted  will  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  CAD 
system  can  only  function  when  the 
containment  is  inerted.  The  function  of  the 
CAD  system  is  to  inject  nitrogen  into  the 
containment  after  a  LOCA  and  ensure  the 
containment  remains  inerted.  Drywell 
inspections  performed  after  plant  startup  and 
prior  to  plant  shutdown  require  that  the 
primary  containment  be  de-inerted  for 
personnel  access.  Therefore,  CAD  system 
operability  is  not  required  during  these 
inspections.  No  changes  to  the  actual 
function  or  purpose  of  the  CAD  system  are 
proposed. 

Oxygen  Concentration 

The  changes  to  TS  section  3/4.7.1. 
"Oxygen  Concentration"  are  administrative 
in  that  they  only  clarify  the  requirement  that 
both  the  suppression  chamber  and  the 
drywell  must  have  oxygen  concentrations 
less  than  4  (percent]  by  volume.  The 
revisions  to  the  surveillance  requirements  are 
consistent  with  STS.  Decreasing  the 
frequency  of  verification  of  oxygen 
concentration  from  twice  per  week  to  once 
per  week  is  in  accordance  with  STS  and 
reflects  the  fact  that  during  power  operation, 
the  containment  is  inerted  and  slightly 
pressurized  such  that  air  (oxygen)  cannot 
leak  into  the  containment.  Therefore,  these 
changes- will  not  significantly  increase  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 

Secondary  Containment 

The  deletion  of  the  requirement  to  operate 
the  SGTS  immediately  after  a  secondary 
containment  violation  is  identified  will  not 
affect  the  reliability  of  the  secondary 
containment  in  that  containment  integrity  is 
normally  fully  restored  immediately  after  a 
violation  is  identified.  The  testing  of  the 
SGTS  involves  insertion  of  a  Group  III 
containment  isolation  signal  and  is  only 
appropriate  if  the  restoration  of  secondary 
containment  involves  a  tempxjrary  or  new 
secondary  containment  boundary.  These 
modifications  to  a  secondary  containment 
boundary,  however,  would  require  that  the 
SGTS  be  op)erated  as  part  of  post 
modification  testing.  Deleting  the 
requirement  for  the  SGTS  to  be  operated  after 


minor  secondary  containment  violations  will 
reduce  the  possibility  of  human  error  (such 
as  misalignment  of  valves  after  the  system  is 
returned  to  its  normal  configuration)  due  to 
reduced  testing.  Oi>eration  of  the  SGTS  after 
a  secondary  containment  violation  is  not 
required  by  STS. 

Revision  of  the  definition  of  calm  wind 
conditions  will  not  affect  the  reliability  or 
availability  of  the  secondary  containment  or 
SGTS.  An  engineering  evaluation  on  the 
effects  of  wind  speed  and  direction  on  the 
ability  of  the  SGTS  to  maintain  1/4"  vacuum 
in  secondary  containment  has  been 
performed.  The  results  indicate  that  while 
wind  effects  can  be  seen  on  individual 
instruments,  there  is  minimal  effect  on  the 
average  instrument  readings  with  wind 
speeds  up  to  15  mph.  A  discussion  of  this 
evaluation  has  been  added  to  the  Ba«es  of  TS 
section  3.7.  Therefore,  these  changes  will  not 
significantly  increase  the  probability  or  the 
consequences  ef  an  accident  previously 
evaluated. . 

Secondary  Containment  Automatic 
Isolation  Dampers 

The  addition  of  operability  requirements, 
actions  and  surveillance  requirements  for 
secondary  containment  isolation  dampers 
better  ensures  the  integrify  and  isolation 
capability  of  the  secondary  containment.  The 
new  specifications  are  consistent  with  the 
requirements  of  the  STS.  The  actual  function 
or  operation  of  the  secondary  containment 
isolation  valves/dampers  will  not  be  affected. 
The  appropriate  valves/dampers  will  be 
incorporated  in  plant  procedures  that  are 
subject  to  the  change  control  provisions  of 
TS.  Therefore,  these  changes  will  not 
increase  the  probabilify  of  occurrence  or 
consequences  of  an  accident  previously - 
evaluated  in  the  TS. 

Standby  Gas  Treatment  System 

The  change  to  the  output  requirements  of 
the  inlet  heaters  for  each  train  of  the  SGTS 
from  11  kw  to  22  kw  better  ensures  that  these 
heaters  (and  the  SGTS)  can  perform  their 
design  function.  The 22  kw  output 
requirement  ensures  that  the  inlet  air 
humidify  does  not  exceed  the  70  tpercenti 
humidity  specified  in  the  UFSAR.  This 
change  does  not  affect  the  actual  operation  of 
the  heaters  or  the  SGTS. 

The  requirement  to  demonstrate  the  HEPA 
filter  uniform  air  distribution  after  HEPA 
filter  replacement  or  after  structural 
maintenance  on  the  filter  system  housing 
(rather  than  annually)  will  not  decrease  the 
reliability  of  the  SGTS.  The  air  flow  test  will 
be  performed  after  worker  modifications 
which  have  the  ability  to  disrupt  the  system 
geometry  or  result  in  potential  flow  blockage. 

Revising  the  shutdown  LCO  requirement  in 
the  various  sp)ecifications  from  requiring  the 
plant  to  be  in  Cold  Shutdown  in  24  hours  to 
requiring  Hot  Shutdown  in  12  hours  and 
Cold  Shutdown  (or  other  condition  not 
requiring  equipment  operability)  in  the 
following  24  hours  is  consistent  with  STS 
and  the  shutdown  requirements  in  TS  section 
3.5.  This  new  requirement  will  allow  the 
reactor  to  be  shutdown  in  a  more  controlled 
manner  and  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  revisions  to  the  Bases  are 
administrative  in  that  they  only  reflect  the 


changes  to  the  individual  specifications 
described  previously  in  this  section  or 
correct  minor  discrepancies.  All  changes  are 
consistent  with  the  applicable  specifications. 

(2)  The  proposed  amendment  will  not 
increase  the  possibifify  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  for  the  following 
reasons. 

As  described  in  the  above  resfxjnse  to 
(juestion  tl.  none  o(  th»  fjroposed  changes 
alters  the  design  of  the  plant  or  equipment 
or  the  plants  transient  response.  The  changes 
to  the  defmitions  and  limiting  conditions  for 
operation  applicable  to  TS  section  3.7  are 
consistent  with  STS  and  better  ensure  that 
equipment  assumed  to  be  operable  in  our 
accident  anafysis  will  be  operable  upon 
demand.  The  addition  of  limiting  conditions 
for  operation  for  drywell  average  temperature 
and  secondary  containment  isolation  valves 
will  better  ensure  that  the  assumptions  in  our 
accident  analysis  remain  valid. 

The  changes  to  the  surveillance 
requiremHnts  are  consistent  with  the  STS. 
Those  systems  required  to  mitigate  accidents 
evaluated  in  the  UFSAR  vyill  still  be  operable 
and  available. 

The  reduction  in  conditional  surveillance 
testing  of  certain  systems  and  equipment  will 
reduce  the  probability  of  equipment  failure 
as  a  result  of  excessive  testing  or  due  to 
human  error. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety  for  the  following  reasons. 

The  revisions  to  the  limiting  conditions  for 
operation  in  Chapter  3.7  of  the  TS  will  not 
invalidate  the  original  licensing  basis 
assumptions  and  will  not  invalidate  any 
assumptions  or  input  parameters  for  any 
DAEC  event  analysis.  These  changes  provide 
nrore  spjecific  guidance  only  and  are  in 
accordance  with  the  STS.  Extending  the  time 
period  within  which  the  DAEC  must  achieve 
Cold  Shutdown  conditions  will  permit 
increased  operator  attention  and  minimal 
distractions  for  operators  during  shutdown, 
thus  minimizing  the  risks  of  unexpected 
operational  transients. 

Additional  surveillance  testing  for  certain 
instrumentation  and  systems  will  provide 
additional  assurance  that  these  systems  will 
be  available  when  needed. 

Elimination  of  unnecessary  or  conditional 
surveillance  testing  will  not  reduce  the 
minimum  necessary  equipment  operability 
requirements  or  equipment  reliability. 
Elimination  of  the  redundant  testing  will 
reduce  equipment  failure  due  to  excessive 
testing  or  human  error. 

In  summary,  the  proposed  administrative 
changes  do  not  change  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  do  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  and  do  not 
involve  a  reduction  in  the  margin  of  safety. 

Therefore,  the  p)rop>osed  license 
amendment  is  judged  to  involve  no 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on 
thisreview?.  it  appears  that  the  three 
standards  of  10  CFT?  50.92tc)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


changes  to  the  iadividuai  specifications 
described  previously  in  this  section  or 
correct  minor  diserepancies.  All  changes  are 
consistent  with  the  applicable  specifications. 

(2)  The  proposed  amendment  will  not 
increase  the  possibiKty  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  for  the  following 
reasons. 

As  described  in  the  above  response  to 
(luestion  il.  none  oi  th»  proposed  changes 
alters  the  design  of  the  plant  or  equipment 
or  the  plant's  transient  response.  The  changes 
to  the  definitions  and  limiting  conditions  for 
operation  applicable  to  TS  section  3.7  are 
consistent  with  STS  and  better  ensure  that 
equipment  assumed  to  be  operable  in  our 
accident  analysis  will  be  operable  upon 
demand.  The  addition  of  limiting  conditions 
for  operation  for  drywell  average  tempwrature 
and  secondary  containment  isolation  valves 
will  better  ensure  that  th» assumptions  in  our 
accident  analysis  remain  valid. 

The  changes  to  the  surveillance 
requiremnnts  are  consistent  with  the  STS. 
Those  systems  required  to  mitigate  accidents 
evaluated  in  the  UFSAR  will  still  be'-Qperable 
and  available. 

The  reduction  in  conditional  surveillance 
testing  of  certain  systems  and  equipment  will 
reduce  the  probability  of  equipment  failure 
as  a  result  ofexcessive  testing  or  due  to 
human  error. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety  for  the  following  reasons. 

The  revisions  to  the  limiting  conditions  for 
operation  in  Chapter  3.7  of  the  TS  will  not 
JHX'alidate  the  original  licensing  basis 
assumptions  and  will  not  invalidate  any 
assumptions  or  input  parameters  for  any 
DAEC  event  analysis.  These  changes  provide 
more  specific  guidance  only  and  are  in 
accordance  with  the  STS.  Extending  the  time 
period  within  which  the  DAEC  must  achieve 
Cold  Shutdown  conditions  will  permit 
increased  operator  attention  and  minimal 
distractions  for  operators  during  shutdown, 
thus  minimizing  the  risks  of  unexpected 
operational  transients. 

Additional  surveillance  testing  for  certain 
instrumentation  and  systems  will  provide 
additional  assurance  that  these  svstems  will 
be  available  when  needed 

Elimination  of  unneces-sary  or  conditional 
surveillance  testing  will  not  reduce  the 
minimum  necessary  equipment  operability 
requirements  or  equipment  reliability. 
Elimination  of  the  redundant  testing  will 
reduce  equipment  failure  due  to  excessive 
testing  or  human  error. 

In  summary,  the  proposed  administrative 
changes  do  not  change  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  do  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  and  do  not 
involve  a  reduction  in  the  margin  of  safety. 

Therefore,  the  proposed  license 
amendment  is  judged  to  involve  no 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisreview,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
signifieant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.E.,  Cedar  Rapidss 
Iowa  52401. 

Attorney  for  licensee:  Jack  Newman., 
Esquire.  Kathleen  H.  Shea,  Esquire, 
-  Newman  and  Holtzinger.  1615  L  Street. 
NW..  Washington,  DC  20036 

NEC  Preset  Director.  )oha  N.  Harmon 

Northeast  Nuclear  Energy  Compaay,  et 
al.,  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station.  Unit  No.  3,  New 
London  County,  Coonecticut 

Date  of  amendment  request:  Ivfay  27, 
1974 

Description  of  amendment  request: 
The  amendment  would  temporarilv 
allow  the  Operations  Manager  to  not 
have  a  senior  reactor  operator  (SRO) 
license  for  Millstone  3.  providing  other 
conditions  are  met. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:. ..The  proposed  change  does  not 
involve  an  SHC  [significant  hazards 
consideration)  because  the  change 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  affects  only  an 
administrative  control,  which  was  based  on 
the  existing  industry  guidance  in  ANSI 
Nl8. 1-1971,  that  recommended  the 
Operations  Manager  hold  a  SRO  license.  The 
current  guidance  in  Section  4.2.2  of  ANSI/ 
ANS-3. 1-1987  recommends,  as  one  option, 
that  the  Operations  Manager  have  held  a 
license  for  a  similar  unit  and  the  Operations 
Middle  Manager  hold  a  SRO  license.  The 
Operations  Middle  Manager  position  does 
not  exist  at  NNECO  (Northeast  Nuclear 
Energy  Company).  Therefore.,  the  proposed 
change  requests  an  exception  to  ANSI  NT8.1- 
1971  to  allow  use  of  ANSI/ANS-3.101987  in 
a  limited  circumstance.  Specifically,  the 
proposed  revision  to  Technical  Specification 
6.3.1  would  temporarily  allow  the  Operations 
Manager  to  have  held  a  SRO  at  a  PWR 
[pres.surized  water  reactor]  other  than 
Millstone  Unit  No.  3.  The  proposed  revision 
would  be  in  effect  for  the  period  ending  three 
years  after  the  Staffs  apprwal  for  this 
request. 

The  proposed  exception  to  ANSI  N18.1- 
1971  will  allow  at  least  one  of  the  Operdtions  • 
Assistants  (instead  of  a  Operations  Middle 
Manager)  to  hold,  and  continue  to  hold,  a 
SRO  license,  if  the  Operations  .Manager  does 
not  hold  a  license.  The  proposed  change 
includes  the  requirement  if  the  Operations 
Manager  does  not  hold  a  SRO  license  at 
Millstone  Unit  No.  3,  he  shall  have  held  a 
license  for  a  similar  imit  in  accordance  with 
Section  4.2.2  of  ANSI/ANS 3.1-1987.  Kor 
those  areas  of  knowledge  that  ti-quire  a  SRO 


license,  at  least  one  of  the  Operations 
Assistants  hold  a  SRO  license  and  provides 
technical  guidance  normally  required  bv  the 
Operations  Manager. 
The  proposed  change  does  not  alter  ihe 
.  design  of  any  system,  structure,  or 
component.  It  does  not  change  the  way  any 
plant  systems  are  operated  It  does  nor  reduce 
the  knowledge,  qualifications,  or  skills  of  any 
operator  on  watch,  and  does  not  affet  t  the 
way  the  Operations  Lteparmient  is  manjgvd 
by  the  Operations  .Manager  in  maintaining 
the  effective  performance  of  his  personnel 
and  to  ensure  the  plant  is  operated  safvly  and 
in  accordance  with  the  requirements  of  Ihe 
Operating  License. 

The  proposed  change  does  not  detra<.t  from 
the  Operations  Manager's  .ibility  to  perform 
his  primary  responsibihties.  In  this  (  ase.  bv 
having  previously  held  a  SRO  license  for  a' 
similar  unit,  he  will  have  gained  the 
necessary  training,  skills,  and  experience  to 
fully  understand  the  operation  of  plant 
equipment  and  the  watch  requirements  for 
operators. 

The  proposed  change  does  not  weaken  the 
supervisory  chain  that  presently  exists  in  the 
Operations  Department.  All  Control  Rotjm 
-  operators  will  continue  to  be  sufjervised  by 
the  licensed  Shift  Supervisor. 

In  summary,  the  proposed  change  does  not 
affect  the  ability  of  the  Operations  Manager 
to  pro\'ide  the  plant  oversight  required  of  his 
position.  In  addihon,  it  does  not  have  any 
(elffect  on  the  probability  or  consequences  of 
any  previously  evaluated  accident 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  to  Technical 
Specification  6.3.1  does  not  affect  the  desi};n 
or  function  of  any  plant  system,  structure,  of 
component.  Il  does  not  affect,  in  any  w.iy.  the 
performance  of  NRC  licensed  operators,  nor 
does  it  change  the  way  any  plant  equipment 
is  operated.  Operation  of  the  plant  in 
conformance  with  technical  specifications 
and  other  license  requirements  will  continue 
to  be  super\'ised  by  personnel  who  hold  an 
N'RC  SRO  license.  The  proposed  change  to 
Technical  Specification  6.3.1  ensures  that  the 
Operations  Manager  will  be  a  knowledgeable 
and  qualified  individual.  The  proposed 
change  does  not  introduce  any  new  fiaikire 
modes. 

3.  Involve  a  significant  n-duction  in  a 
margin  of  .safety. 

The  proposed  change  involves  only  an 
administrative  control  which  is  not  related  to 
the  margin  of  safety-as  defined  in  the 
technical  specifications.  TTie  proposed 
change  does  not  reduce  the  level  of 
knowledge  or  experience  required  of  an 
individual  who  fills  the  Operations  Manager 
f)osition,  nor  does  it  affect  the  conserx-alive 
manner  in  which  the  plant  is  operated.  All 
Control  Room  operators  will  continue  to  be 
supervised  by  personnel  who  hold  a  SRO 
license. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
re\'iew,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  .staff 
propos«fs  to  determine  that  the 
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amendment  reque  it  involves  no 
significant  hazardj  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Com]  niinity-Technical 
College,  Thames  V  alley  Campus,  574 
New  London  Turr  pike,  Norwich, 
Connecticut  0636( . 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berr  r  &  Howard,  City 
Place,  Hartford,  C(  nnecticut  06103- 
3499. 

NBC  Project  Din  fctor:  John  F.  Stolz 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  SO- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 
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Date  of  amen 
1994 

Description  of 
This  amendment 
frequency  for 
Pond  ground  wate : 
month  to  once 
Technnical  Speci 
4.7.1.3.C  for  each 

Basis  for 
hazards 

As  required  by  10 
licensee  has  provi 
issue  of  no 
consideration,  w 
below: 

I.  This  propKDsal 
significant  increase 
consequences  of  an 
evaluated. 

The  proposed  Tec  i 
change  to  extend  the 
inter\'al  for  Spray 
measurement  to 
the  probability  or 
accident  previously 
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evaluated.  The  proposed  change  dies  not 
affect  systems,  structures,  or  components 
(SSCs)  or  the  operation  of  the  SSCs;  and 
therefore  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

in.  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  Technical  Specification 
change  to  extend  the  monthly  surveillance 
frequency  to  biannual  does  not  reduce  the 
margin  of  safety.  The  ground  water  level  in 
the  vicinity  of  the  Spray  Pond  has  been 
proven  to  he  stable  and  predictable  through 
twelve  years  of  monthly  data  collection.  This 
data  has  shown  the  highest  ground  water 
levels  (still  considerably  lower  than  the 
Technical  Specification  limit)  to  occur  in  the 
months  of  April  and  October.  Therefore, 
surveillance  of  the  ground  water  level  at  the 
observation  sites  during  April  and  October 
will  adequately  monitor  this  aspect  of  the 
Spray  Pond  operability. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW.. 
Washington,  DC  20037 

NBC  Project  Director:  Charles  L. 
Miller 

Public  Service  Electric  ^  Gas  Company, 
Docket  Nos,  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  May  25, 
1994 

Description  of  amendment  request: 
Salem  is  in  the  process  of  upgrading  the 
Radiation  Monitoring  System.  This 
upgrade  will  involve  a  replacement  on 
many  of  the  existing  radiation  monitors. 
The  proposed  change  modifies  Tables 
associated  with  Technical 
Specifications  3/4.3.3.1  Radiation 
Monitoring  Instrumentation.  3/4.3.3.8 
Radioactive  Liquid  Effluent  Monitoring 
Instrumentation,  and  3/4.3.3.9 
Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation.  The 
proposed  change  relocates  the  Salem 
specific  radiation  monitor  numbers  from 
the  table  to  a  cross  reference  in  the 
Bases.  No  required  radiation  monitoring 
functions  are  being  changed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  (This  proposal  does  not  involve)  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed. 

The  proposed  change  to  relocate  the  Salem 
specific  radiation  monitor  numbers  to  the 
Bases  is  administrative.  There  are  no 
modifications  or  changes  in  operating 
conditions  associated  with  the  proposed 
changes.  Providing  a  more  accurate 
description  of  a  referenced  radiation  monitor 
in  the  note  is  editorial.  The  prof>osed  changes 
do  not  affect  the  probability  of  occurrence  or 
the  consequences  of  accidents  identified  in 
the  UFSAR.  No  accident  precursors  are  being 
generated  by  the  proposed  changes. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
analyzed  accident. 

2.  (This  proposal  does  not  create]  the 
possibility  of  a  new  or  different  kind  of 
accident. 

The  proposed  changes  to  relocate  the 
Salem  sp>ecific  radiation  monitor  numbers  to 
the  Bases  are  administrative.  The  change  to 
the  note  on  Table  3.3-6  is  editorial  to  provide 
a  more  accurate  description  of  the  required 
radiation  monitor.  There  are  no 
modifications  or  changes  in  operating 
conditions  associated  with  the  proposed 
changes.  Therefore,  the  proposed  changes 
will  not  increase  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  identified. 

3.  (These  changes  do  not  involve]  a 
significant  reduction  in  a  margin  of  safety. 

The  Technical  Specification  operability 
requirements  for  the  radiation  monitors  are 
not  being  changed.  Relocating  the  Salem 
specific  radiation  monitor  numbers  to  the 
Bases  will  not  change  any  requirements  for  - 
the  radiation  monitors.  The  change  to  the 
note  on  Table  3.3-6  is  editorial  to  provide  a 
more  accurate  description  of  the  required 
radiation  monitor.  Therefore,  the  changes  to 
the  surveillance  frequencies  do  not  involve  a 
significant  reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW.. 
Washington.  DC  20005-3502 

NBC  Project  Director:  Charles  L. 
Miller 


Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  amendment  request:  May  23, 

1994.  as  supplemented  June  15, 1994  rev 

Description  of  amendment  request:  ^jg 

The  proposed  amendment  would  revise  _.. 
the  Ginna  Station  Technical 

Specification  (TS)  3.1.4  regarding  ^ 

allowable  primary  coolant  levels  of  gjg 

specific  activity.  The  limit  for  1-131  dose  i 

equivalent  of  iodine  activity  in  the  ^, 

reactor  coolant  would  be  increased  from  Soi 

0.2  to  1 .0  micro  Ci/gm.  The  limit  for  '^  45 

total  specific  activity  of  the  reactor  y 

coolant  would  be  increased  from  84  to  Rg' 

100/E  micro  Ci/gm,  where  E  is  the  str 

average  beta  and  gamma  energies  per  / 
disintegration  in  Mev.  Both  increased 

allowable  levels  are  consistent  with  ^°' 

NUREG-1431  "Standard  Technical  S^' 

Specifications,  Westinghouse  Plants,  ^'^ 

September  1992,"  and  NUREG-0800  ^° 

"Standard  Review  Plan  for  the  Review  ^'^ 

of  Safety  Analysis  Reports  for  Nuclear  ^^ 

Power  Plants"  (Section  15.6.3).  Z 

Basis  for  proposed  no  significant  1  gt 

hazards  consideration  determination:  I 

As  required  by  1 0  CFR  50.91(a).  the  Thi 

licensee  has  provided  its  analysis  of  the  To] 

issue  of  no  significant  hazards  Ele 

consideration,  which  is  presented  des 

below:  cor 

1.  Operation  of  Ginna  Station  in  jnt( 
accordance  with  the  proposed  changes  does  ):„, 
not  involve  a  significant  increase  in  the  .,»,, 
probability  or  consequences  of  an  accident 
previously  evaluated.  ^^^ 

The  proposed  changes  do  not  affect  any  P'^ 

accident  initiators  and  therefore  the  sup 

probability  of  any  accident  is  not  increased.  woi 

Consequences  of  the  changes  are  analyzed  Coi 

and  shown  acceptable  in  the  {Westinghouse  UJu 

L0FTTR2  Analysis  of  Potential  Radiological  gs  a 

Consequences  Following  a  Steam  Generator  .u 

Tube  Rupture  at  the  R.E.  Ginna  Nuclear  p 

Power  Plant)  analysis,  VVCAP-lli568,  Section  *^°^ 

III.  othi 

2.  Operation  of  Ginna  Station  in  as  i 
accordance  with  the  proposed  changes  does  app 
not  create  the  possibility  of  a  new  or  different  woi 
kind  of  accident  from  any  accident  and 
previously  evaluated.  g 

The  proposed  changes  involve  no  physical  ^^^ 

modifications  to  the  plant;  therefore,  no  new  . 

accident  can  be  postulated.  ,. 

3.  Operation  of  Ginna  Station  in 

accordance  with  the  proposed  changes  does  '^^^ 

not  involve  a  significant  reduction  in  a  con 

margin  of  safety,  as  no  margin  of  safety  is  belc 

reduced  by  the  proposed  changes,  as  shown  cha; 

inVVCAP-11668.  la 

Based  upon  the  above  information,  it  has  prob 

been  determined  that  the  proposed  changes  eval 

to  the  Ginna  Station  Technical  Specifications  assu 

do  not  involve  a  significant  increase  in  the  char 

probability  or  consequences  of  an  accident  dir« 

previously  evaluated,  does  not  create  the  Limi 

possibility  of  a  new  or  different  kind  of  Safe 

accident  previously  evaluated,  and  does  not  spec 

involve  a  significant  reduction  in  a  margin  of  remj 
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Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  amendment  request:  May  23, 
1994.  as  supplemented  June  15, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Ginna  Station  Technical 
Specification  (TS)  3.1.4  regarding 
allowable  primary  coolant  levels  of 
specific  activity.  The  limit  for  1-131  dose 
equivalent  of  iodine  activity  in  the 
reactor  coolant  would  be  increased  from 
0.2  to  1.0  micro  Ci/gm.  The  limit  for 
total  specific  activity  of  the  reactor 
coolant  would  be  increased  ft'om  84  to 
100/E  micro  Ci/gm.  where  E  is  the 
average  beta  and  gamma  energies  per 
disintegration  in  Mev.  Both  increased 
allowable  levels  are  consistent  with 
NUREG-1431  "Standard  Technical 
Specifications.  Westinghouse  Plants, 
September  1992."  and  NUREG-0800 
"Standard  Review  Plan  for  the  Review 
of  Safety  Analysis  Reports  for  Nuclear 
Power  Plants"  (Section  15.6.3). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  affect  any 
accident  initiators  and  therefore  the 
probability  of  any  accident  is  not  increased. 
Consequences  of  the  changes  are  analyzed 
and  showTi  acceptable  in  the  IWestinghouse 
L0FTTR2  Analysis  of  Potential  Radiological 
Consequences  Following  a  Steam  Generator 
Tube  Rupture  at  the  R.E.  Ginna  Nuclear 
Power  Plant!  analysis,  VVCAP-lliB68,  Section 
III. 

2.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  profwsed  changes  involve  no  physical 
modifications  to  the  plant;  therefore,  no  new 
accident  can  be  postulated. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety,  as  no  margin  of  safety  is 
reduced  by  the  proposed  changes,  as  shown 
in  WCAP-11668. 

Based  upon  the  above  information,  it  has 
been  determined  that  the  proposed  changes 
to  the  Ginna  Station  Technical  Specifications 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated,  and  does  not 
involve  a  significant  reduction  in  a  margin  of 


safety.  Therefore,  it  is  concluded  that  the 
proposed  changes  meet  the  requirements  of 
10  CFR  50.92(c)  and  do  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
'14610 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Winston  &  Strawn.  1400  L 
Street.  NW..  Washington,  LX:  20005 

NRC  Project  Director:  Walter  R.  Butler 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request:  June  6, 
1994 

Description  of  amendment  request: 
The  proposed  amendmetit  would  merge 
Toledo  Edison  Company  into  Cleveland 
Electric  Illuminating  Company.  As 
described  in  the  application,  the 
company  formed  from  the  merger  is 
intended  to  be  renamed.  Therefore,  the 
licensee  uses  the  nomenclature 
"NEWCO"  as  a  temporary  name  of  the 
combined  operating  company,  and  will 
provide  the  permanent  name  by 
supplemental  letter.  The  amendment 
would  (1)  replace  the  Toledo  Edison 
Company  and  Cleveland  Electric 
Illuminating  Company  with  "NEWCO" 
as  a  licensee,  (2)  designate  "NEWCO"  as 
the  owner  of  the  Davis-Besse  Nuclear 
Power  Station,  Unit  1,  and  (3)  make 
other  associated  changes  to  the  license 
as  indicated  in  the  amendment 
application.  Centerior  Service  Company 
would  be  unaffected  by  the  amendment 
and  would  remain  a  licensee. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below,  indicating  that  the  proposed 
changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  accident  initiators  or 
assumptions  are  affected.  The  proposed 
changes  are  administrative  and  have  no 
direct  affect  on  any  plant  systems.  All 
Limiting  Conditions  for  Operation,  Limiting 
Safety  System  Settings  and  Safety  Limits 
specified  in  the  Technical  Specifications  will 
remain  unchanged. 


lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  no  accident  conditions  or 
assumptions  are  affected.  The  proposed 
changes  do  not  alter  the  source  term, 
containment  isolation,  or  allowable 
radiological  consequences.  The  proposed 
changes  are  administrative  and  have  no 
direct  effect  on  any  plant  systems. 

2a.  Not  create  the  possibility  of  a  new  kind 
of  accident  from  any  accident  previously 
evaluated  because  no  new  accident  initiators 
are  created.  The  proposed  changes  are 
administrative  and  have  no  direct  effect  on 
any  plant  systems.  The  changes  do  not  affect 
the  reactor  coolant  system  pressure  boundary 
and  do  not  affect  any  system  functional 
requirements,  plant  maintenance,  or 
operability  requirements. 

2b.  Not  create  the  possibility  of  a  different 
kind  of  accident  from  any  accident 
previously  evaluated  tjecause  no  different 
accident  initiators  are  created.  The  proposed 
changes  are  administrative  and  have  no 
direct  effect  on  any  plant  systems.  The 
changes  do  not  affect  the  reactor  coolant 
system  pressure  boundary  and  do  not  affect 
any  system  functional  requirements,  plant 
maintenance,  or  operability  requirements. 

3.  Not  involve  a  significant  reduction  in 
the  margin  of  safety  because  the  proposed 
changes  do  not  involve  new  or  significant 
changes  to  the  initial  conditions  contributing 
to  accident  severity  or  consequences.  The 
proposed  changes  are  administrative  and 
have  no  direct  affect  on  any  plant  systems. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department.  2801  Bancroft 
Avenue.  Toledo.  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esquire,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  N.  Hannon 

Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  amendment  request:  May  20, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  Core  Spray  (CS)  High  Sparger 
Pressure  Instrumentation  from  the 
Vermont  Yankee  Technical 
Specifications  for  Emergency  Core 
Cooling  System  (ECCS)  Actuation 
Instrumentation.  In  addition,  an 
unrelated  administrative  change  is  also 
proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
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As  rpouired  by  10  C  T<  50.91(a).  the 
licensee  has  provided  its  analysis  of  thu 
issue  of  no  significant  hazards 
consideration,  whic  ti  is  presented 
below: 

1.  The  proposed  cha  nge  to  remove  the  Cofe 
Spray  High  Spargei  Pt  jssure  Instrumentation 
from  the  Technical  Sp  scifitations  for  ECCS 
.\ctuation  Instrumenti  lion  is  consistent  with 
NRC  requirements  cot  cerning  this 
ir.slrumenta«»on.  This  instrumentation  is 
considered  .\!^iS  Inoni  lUclear  safety!  and 
performs  a  local  mont  caiag  and  alarm 
iunttion  only.  In  addi  ion.  the  NRC  has 
recently  approved  the  removal  of  Core  Spray 
Sparger  Break  Delecti<  a  Instrumentation 
from  the  Technical  Sp  Bcifications  of  another 
BUR  [boiling  water  re  ictorl  with  a  similar 
situation. 

The  CS  Sparger  Pip  ng  is  inspected  every 
refueling  outage  to  vei  ify  its  integrity  No 
cracks  in  the  CS  Sparf  er  piping  have  been 
identified  since  the  fu  st  inspection  in  1980. 
CS  Sparger  Piping  int(  grity  is  still  assured. 
The  instrumentation  s  ^'stems  to  be  removed 
from  the  ECCS  Actuat  on  Instrumentalion 
Technical  Specificatic  ns  do  not  perform  any 
automatic  control  or  C  ip  function.  In 
addition,  this  instrura  sntation  does  not 
provide  information  t]  lat  is  required  to 
permit  the  control  roo  n  operator  to  take 
manual  actions  that  ai  s  required  for  safety 
systems  to  accomplisl  their  safety  functions 
for  design  basis  accid*  nt  events. 

The  proposed  chanj  e  does  not  result  in 
any  system  hardware  ;  nodiGcation,  function 
change  or  new  plant  c  jnfiguration.  The 
requested  change  to  Ei  :;CS  Actuation 
Instrumentation  does  wt  impoct  any  FSAR 
(Final  Safety  Analysis  RepiortJ  safety  analysis 
mvolving  the  ECCS  oi  Protection  Systems. 
These  monitoring  fum  tions  are  not 
contributors  to  the  iai  iatipn  of  accidents. 

The  administrative  <  changes  to  correct 
typographical  errors  oi  Tables  3.2.1  and  4.2.1 
will  have  no  affect  on  plant  hardware,  plant 
design,  safety  limit  sei  ting  or  plant  system 
ofMjration  and  therefoi  e.  do  not  modify  or 
add  any  initiating  pan  imeters  that  v»ould 
significantly  increase  he  probability  or 
consequences  of  any  |  reviously  analyzed 
accident. 

Therefore,  it  is  cone  luded  that  there  is  not 
a  significant  increase  n  the  probability  or 
consequence  of  an  ace  ident  previously 
evaluated. 

2.  The  function  of  tl  le  Core  Spray  High 
Sparger  F'ressure  Iruslr  imentation  to  be 
removed  from  the  Te<;  mical  Specifications  is 
for  local  indication  an  d  alarm  only.  These 
functions  are  not  nece  uary  for  operators  to 
accomplish  any  safety  functions. 

The  proposed  chanj  e  does  not  involve  any 
change  in  hardware,  f  inction.  Technical 
Specification  trip  setp  oints.  plant  operation, 
redundancy.  protecfj\  e  function  or  design 
basis  of  the  plant.  The  re  is  no  impact  on  any 
existing  safety  anslysi » or  safety  design    , 
limits.  Core  Spray  Hifi  h  Sparger  Pressure 
Instrumentation  functions  do  not  initiate 
nuclear  system  parara  uler  variations  which 
are  considered  potent  al  initiating  causes  of 
threats  to  the  fuel  and  the  nuclear  system 
process  barrier. 

As  discussed  above  the  proposed 
administrBtrve  change  onlycorrt^ts 


typographicaf  errors  concerning  equipment 
identification  nombers.  This  change  doe  not 
affect  any  equipment  and  it  does  not  in\x)lve 
any  potential  initiating  events  that  would 
create  any  new  or  different  kind  of  accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  to  remove  the  Core 
Spray  High  Sparger  Pressure  bisfrumentation 
from  the  Technical  Specifications  for  ECCS 
Actuation  Instrumentation  does  not  affect 
.any  existing  jafefy  margins.  This  equipment 
is  NNSand  performs  a  local  jrwhcation  and 
alarming  function  only.  The  original  intent  of 
this  detection  system  was  because  the  first 
BUR  plants  had  only  the  CS  System  for  long- 
term  core  rooiing.  Later,  plants  like  VY 
(Vermont  Yankee)  were  provided  with  Low 
Pressure  Coolant  Iniection  (LPCI)  Systems  in 
addition  to  CS. 

Existing  Technical  Specification 
requirements  for  automatic  trip  fimctions  are 
unaffected.  Failure  of  the  Core  Spray  High 
Sparger  Pressure  fnstrumentation  does  not 
preclude  the  ability  of  the  CS  System  to 
perform  its  safety  function  to  mitigate  the 
consequences  of  accidents  or  of  any  other 
safety  system  to  accomplish  its  safety 
functions.  Proper  ECCS  functioning  post- 
accident  is  not  relied  upon  by  NNS  alanning 
functions  but  by  such  systems  as  safety 
related  reactor  level  indication. 

The  CS  Spargpr  Piping  is  inspected  every 
refueling  outage  to  verify  its  integrity.  No 
cracks  in  the  CS  Sparger  piping  have  been 
identified  sinte  the  first  inspection  in  1980. 
The  removal  from  the  Technical 
Specifications  has  no  affect  on  the  bases  of 
Protective  Instrumentation  which  is  to 
operate  to  initiate  required  system  protective 
actions.  The  Core  Spray  High  Spwrger 
Pressure  Instrumentation  does  not  perform 
any  safety  function. 

As  discussed  aboi'e,  the  proposed 
administrative  charjge  which  corrects 
typographical  errors  does  not  affect  any 
equipment  involved  in  potential  initiating 
events  or  safety  limits.  1***1. 

Based  upon  the  above,  it  is  concluded  that 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  anaFysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  reqitest 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Brooks  Memodal  Library.  224 
Main  Street,  Bratdeboro.  Vermont  05301 

Attorney  for  licensee:  John  A.  Ritsher. 
Esquire.  Ropes  and  Gray,  One 
International  Place.  Boston, 
Massachusetts  02110-2624 

NRC  Project  Director:  Walter  R.  Butler 


Washington  Public  Power  Supply 
System.  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  c^  amendment  request:  March 
18,  1992,  modifications  submitted  June 
25  and  July  28.  1992.  and  December  6. 
1993 

Description  (^  amendment  request: 
On  December  6.  1993.  the  licensee 
submitted  a  significant  modification  to 
its  original  request  of  March  18,  1992 
(April  19.  1992  (57  FR  12349)).  The 
modified  request  would  amend  the 
Technical  Specifications  (TS)  to  provide 
two  surveillance  tests  to  determine  the 
operability  of  the  catalyst  beds  in  the 
containment  atmospheric  control  (CAC) 
system.  One  test  ctHnpares  hydrogen 
content  in  the  influent  to  the  hydrogen 
content  in  effluent  process  streams  to 
assure  the  catalyst  is  operating.  The 
second  test  measures  the  temperature 
profile  in  the  catalyst  bed  to  ensure  that 
sufficient  catalyst  remains  available  for 
the  rectjmbination  process  during 
postulated  accident  conditions.  Since 
the  original  proposal  has  been 
significantly  changed,  the  staff  is  issuing 
a  new  notice  and  proposed  no 
significant  hazards  consideration 
determination. 

Basis  for  proposed  no  significaht 
hazQrds  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.9'2(c).  The 
staffs  review  is  presented  below. 

1.  Does  the  amendment  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  does  not  involve  any 
changes  in  the  design  or  operation  of  the 
hydrogen  recombiners,  which  are  accident 
mitigation  systems.  The  proposed  change 
revises  surveillance  requirements  to  ensure 
that  existing  equipment  will  perform  as 
designed  in  response  to  postulated  events. 
The  proposed  change  does  not,  therefore, 
involve  an  increase  in  the  fjroljability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  amendment  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously  - 
evaluated? 

The  proposed  change  does  not  involve  any 
changes  in  the  design  or  operation  of  existing 
equipment,  and  does  not,  therefore,  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  {jreviously 
evaluated. 

3.  Does  the  amertdment  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  change  increases 
surveiltanc*  requirements  for  existing 
equipment  to  ensure  that  the  equipment  wtH 


pi'rform  ,is  designed.  With  equipment 
performing  as  designed  in  response  to 
postulated  accidents,  the  proposed  i  hiir.ge 
does  not  affect  any  existing  margins  of  safei\ 

Based  on  the  licensee's  analysis  and  the 
staffs  analysis,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are  salisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgafe  Street.  Richland.  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq.,  Winston  &  Strawn.  1400 
L  Street,  NW.,  Washington.  DC  20005- 
3502 

NRC  Project  Director:  Theodore  R. 
Quay 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  March 
31, 1994 

Description  of  amendmeiit  request: 
The  proposed  amendment  would  revise 
the  Kewaunee  Nuclear  Power  Plant 
Technical  Specifications  (TS)  by 
incorporating  operability  and 
sur\'eillance  requirements  for  the 
recently  installed  Auxiliary  Feedwater 
Pump  Low  Discharge  Pressure  Trip 
instrumentation.  Proposed  sur\eillance 
requirements  would  be  added  to  Table 
TS  4.1-1,  "Minimum  Frequencies  for 
Checks,  Calibrations  and  Test  of 
Instrument  Channels."  TS  3.4,  "Steam 
and  Power  Conversions  System,  "would 
be  revised  to  explicitly  link  operability 
of  the  associated  Auxiliary  Feedwater 
Pump  Low  Discharge  Pressure  Trip 
channel  to  operability  of  the  associated 
auxiliary  feedwater  pump.  In  addition, 
minor  format  inconsistencies  in  TS 
3.4.b.l.A  and  3.4.b.l.B  would  be 
corrected. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(a)  Table  TS  4.1-1 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident  - 
previously  evaluated. 

The  proposed  change  defines  the  necessary 
sun-eillance  requirements  for  the  recently 
installed  Auxiliary  Feedwater  Pump  Low 
Discharge  Pressure  Trip  channels.  The  intent 
of  adding  surveillance  requirements  to  the 
TS's  is  lo  ensure  the  availijbjiitv  and 
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pi'rfonn  .is  designed.  With  equipmeni 
performing  as  designed  in  response  to 
postulated  accidents,  the  proposed  t  har,j;e 
does  not  affect  any  existing  margins  of  sofeiv 

Based  on  the  licensee's  analysis  and  the 
staffs  analysis,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are  satisfied 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Rfchland  Public  Library.  955 
Northgate  Street,  Richland,  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esq..  Winston  &  Strawn,  1400 
L  Street.  NW.,  Washington,  DC  20005- 
3502 

NRC  Project  Director:  Theodore  R. 
Quay 

Wisconsin  Public  Service  Coqioration, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  March 
31, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Kewaunee  Nuclear  Power  Plant 
Technical  Specifications  (TS)  by 
incorporating  operability  and 
sur\'eillance  requirements  for  the 
recently  installed  Auxiliary  Feedwater 
Pump  Low  Discharge  Pressure  Trip 
instrumentation.  Proposed  sur\eillance 
requirements  would  be  added  to  Table 
TS  4.1-1,  "Minimum  Frequencies  for 
Checks.  Calibrations  and  Test  of 
Instrument  Channels."  TS  3.4.  "Steam 
and  Power  Conversions  System,  "would 
be  revised  to  explicitly  link  operability 
of  the  associated  Auxiliary  Feedwater 
Pump  Low  Discharge  Pressure  Trip 
channel  to  operability  of  the  associated 
auxiliary  feedwater  pump.  In  addition, 
minor  format  inconsistencies  in  TS 
3.4.b.l.A  and  3.4.b.l.B  would  be 
corrected. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(a)  Table  TS  4.1-1 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  profKised  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident  - 
previously  evaluated. 

The  proposed  change  defines  the  necessary 
surveillance  requirements  for  the  recently 
installed  Auxiliary  Feedwater  Pump  Low 
Discharge  Pressure  Trip  channels.  The  intent 
of  adding  surveillance  requirements  to  the 
T,S"s  is  to  ensure  the  availabilitv  and 


reliability  of  the  components.  The  proposed 
ihange  is  an  additional  restriction  not 
presently  included  in  the  TS's.  Thervfore.  it 
will  not  increase  the  probability  or 
1  onsequences  of  an  accident  previou-lv 
evaluated  in  the  USAR. 

2.  Create  the  possibility  of  a  new  ur 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  adds  surveillance 
requirements  to  the  TS  for  the  Auxiliar\- 
Feedwater  Low  Discharge  Pressure  Trip 
channels.  It  does  not  alter  the  plant 
configuration  or  overall  plant  performance. 
Therefore,  it  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

This  proposed  revision  is  an  additional 
requirement  in  the  TS's  to  ensure  the 
availability  and  reliability  of  the  Auxiliary 
Feedwater  Pump  Low  Discharge  Pressure 
Trip  channels.  It  does  not  alter  the  input  or 
assumptions  of  the  safety  analysis,  and  is  an 
enhancement  from  an  overall  safetv 
standpoint.  Therefore,  it  will  not  involve  a 
reduction  in  the  margin  of  safetv. 

(b)  TS  3.4 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provision  of  10  CFR 
.50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  defines  the  necessary 
operability  requiremenis  for  the  recently 
installed  Auxiliary  Feedwater  Pump  Low 
Discharge  Pressure  Trip  channels. 
Installation  of  this  protection  was 
recommended  and  approved  by  the  NRC 
prior  to  their  installation.  The  proposed 
change  requires  that  the  reactor  not  be  heated 

<  350°F  unless  both  motor  driven  Auxiliary 
Feedwater  Pumps  and  their  associated  low 
discharge  pressure  trip  channels  are 
operable.  Also,  the  reactor  shall  not  be  heated 

<  SSO'F  unless  the  turbine  driven  auxiliary 
feedwater  pump  and  its  associated  low 
discharge  pressure  trip  channel  are  operable. 
or  if  not  demonstrated  operable  prior  to  <  350 
°F,  they  shall  be  declared  inoperable  when 
350°F  is  exceeded.  Furthermore,  when  the 
reactor  is  <  350°F,  an  auxiliary  feedwater 
pump  low  discharge  pressure  trip  channel 
may  be  inoperable  for  a  period  not  to  exceed 
4  hours.  If  this  time  is  exceeded,  the 
associated  auxiliary  feedwater  pump  shall  be 
declared  inoperable  and  the  appropriate 
limiting  condition  for  operation  of  TS  3.4.b.2 
entered.  The  intent  of  adding  these 
operability  requirements  to  the  TS's  is  to 
ensure  the  availability  of  the  components. 
The  proposed  change  is  an  additional 
restriction  not  presently  included  in  the  TS's. 
Therefore,  it  will  not  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated  in  the  L'SAR. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The'  profxjsed  change  adds  operability 
requirements  to  the  TS  for  the  Auxiliary 
Feedwater  Pump  Low  Discharge  Pressure 
Trip  channels.  It  does  not  alter  the  plant 
configuration  or  overall  plant  perfo-i-mance. 


Therefore,  if  does  not  create  the  possibi/iH  of 
.1  new  or  different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety 

This  proposed  revision  is  an  addition.!! 
requirement  in  the  TS's  to  ensure  the 
operability  of  Ihe  Auxiliary  Feedwater  Pump 
Low  Discharge  Pressure  Tiip  channels.  It 
does  not  alter  the  input  or  assumptions  of  the 
safety  analysis,  and  is  an  enhancement  from 
an  overall  safely  standpoint.  Therefore  if  will 
not  involve  a  reduction  in  the  margin  of 
safety 

(c)  Administrative  changes  loTS  3  4  b  1  .\ 
andTS3.4.b.l.B 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provision  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  ace  idem 
previously  evaluated,  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an  accidi-nt 
previously  evaluated,  or 

3.  Involve  a  significant  reductionin  the 
margin  of  safety. 

The  proposed  changes  afe  administrative 
in  nature  and  do  not  alter  the  intent  of 
interpretation  of  the  TS.  Therefore,  no 
significant  hazards  exist. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center.  2420  Nicolet 
,  Drive,  Green  Bay.  Wisconsin  54301 . 

/Attorney /or /jcensee.'Bradley  D 
Jackson,  Esq.,  Foley  and  Lardner,  P.  O. 
Box  1497,  Madison,  Wisconsin  53701- 
1497. 

\'RC  Project  Director:  John  N.  Hannon 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482.  Wolf 
Creek  Generating  Station.  Coffey 
County,  Kansas 

Date  of  amendment  reqirest:  Mav  24. 
1994 

Description  of  amendment  request: 
The  amendment  request  proposes  to 
revise  the  Technical  Specifications  (TS) 
to  implement  the  NRC's  Final  Policy 
Statement  on  Technical  Specification 
Improvements  for  Nuclear  Power 
Reactors  (58  FR  39132).  These 
improvements  involve  focusing  tho 
Technical  Specifications  on  those 
requirements  that  are  of  controlling 
importance  to  operational  safety  b\ 
screening  each  TS  in  Section  3/4.1 
through  3/4.11  using  the  criteria 
provided  in  the  policy  statement.  The 
purpose  of  the  proposed  amendment 
request  is  to  relocate  the  specificati'  ns 
that  do  not  n,(>et  any  of  the  four  policy 
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Analvsis  Report  (0 
be  conrroiied  and  im 
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In  addition,  the  crit 
r»?finirements  to  be  re 
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2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  diffcrrnt  kind 
of  accident  from  any  previously 
evaluated. 

The  proposed  changes  involve  teloailing 
Technical  Specification  requirements  to 
another  licetLsee-controlled  document.  No 
changes  or  physi«;al  alterations  of  the  plant 
are  involved.  Also,  no  changes  to  the 
op<Tation  of  the  plant  or  equipment  are 
involved.  Therefore,  the  proposed  changes  do 
nut  create  tf>e  po(>sibility  of  a  new  or  different 
kind  uf  accident  from  any  pievLously 
evaliMted. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safety . 

The  proposed  changes  involve  relocating 
Technical  Spec: iOciit ion  requirements  to  the 
L\S,'\R.  Tfie  requireraenls  to  be  relocated  were 
identified  by  applying  the  criteria  endorsed 
in  the  t^inniission's  Policy  Statement.  Thus, 
those  specifications  that  would  he  rel<:H:ated 
do  not  impose  constraints  ou  design  and 
operation  of  the  plant  that  are  derived  fonii 
the  plant  safety  analysis  report  or  frc»n 
probabilistic  safety  asses.sraect  (PSA) 
information  and  do  not  belong  in  the 
Technical  Specifications  in  accordance  with 
10  CFR  50.36  and  the  purpose  of  the 
Technical  Specifii:ations  stated  in  the  Polity 
Statement.  Therefore,  relocation  of  these 
requirements  dees  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

In  addition,  revisions  to  the  USAR  will  be 
evaluated  in  accordance  with  the  10  CFR 
50.59  process  which  considers  the  reduction 
in  safety  margin.  Therefore,  any  future 
revisions  to  the  provisions  in  the  USAR  will 
consider  reductions  in  the  margin  of  safety 
using  the  criteria  for  identifying  an 
unreviewed  safety  question. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92fc)  are 
satisfied.  Therefore,  the  NTRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University. 
William  Allen  White  Library,  1200 
CommercialStreet,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka.  Kansas  66621 

Attorney  for  licensee:  fay  Silberg,  Esq., 
Shaw,  Pittman.  Potts  and  Trowbridge, 
2300  N  Street.  NW,.  Washington.  DC 
20037 

\'RC  Project  Director  Theodore  T. 
Quay 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482.  Wolf 
Creek  Generating  Station.  Coffey 
County,  Kansas 

Date  of  amendment  request:  )une  7. 
1994 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specification  Table  2.2-1, 
Reactor  Trip  Systerm  Instrumentation 


Stitpoints.  to  change  the  over- 
teniperature-delta-ternperaturo  (OTDT) 
axial  flux  difference.  (AFDj  limits  to 
reflei  t  results  of  the  Cycle  8  core 
maneuvering  analysis. 

Basis  for  proposed  no  significant 
ha7.ards  consideration  detennination: 
As  required  by  10  CFR  50.91  |a).  the 
licensee  has  provided  its  analysis  of  the 
issim  of  no  significant  hazards 
consideration,  which  is  presented  - 
below: 

1.  1  he  proposed  change  does  not  involve 
a  signitiiant  increase  in  the  prohaliility  or 
conseqiienii's  ot  an  acctdetil  previously' 
evaluated. 

The  prot>nhi!ity  of  occurrence  and  the 
consequences  of  an  accident  evaluated 
pre\  iouslv  in  the  I'pdated  Safely  Analysis 
Report  (U.S,\K)  are  not  increased  due  to  the 
proposed  teihnical  specification  change. 
Operation  at  'iSA5  MWt  does  nnl  affect  any 
of  the  inechanlsnis  pustulated  in  the  USAK 
to  cause  I.CKL\  or  non-LOC.-\  design  l)a,sis 
events.  .•\na!yses,  evaluations  and  minimum 
DNBR  (departure  from  nucleate  boiling  ratioj 
calculations  coiirirm  that  the  US.\K 
conclusions  remain  valid  for  the  proposed 
changes.  On  these  bases  it  is  concluded  tliat 
the  probability  and  consequences  of  the 
ace  idents  previously  evaluated  in  the  USAR 
art!  not  increased. 

2.  The  proposed  change  does  not  create  the 
possiblity  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

There  is  no  new  type  of  accident  or 
malfunction  being  created.  The  prop<jsed 
change  provides  revised  operating  limits 
necessary  to  support  Cycle  8.  and  does  not 
change  the  method  and  manner  of  plant 
operation.  The  safety  design  bases  in  the 
US.^R  have  not  been  ahered.  Thus,  this 
change  docs  not  create  the  prwsibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  changes  do  not  r.iange  the 
plant  coofiguration  in  a  way  that  introduces 
a  new  potential  hazard  to  the  plant  and  do 
not  involve  a  significant  reduction  in  the 
margin  of  safety.  The  analyses  and 
evaluations  discussed  in  the  safety 
evaluation  denransirate  that  all  applicable 
safety  analysis  acceptance  criteria  continue 
to  be  met  for  the  proposed  operating 
conditions.  Items  not  specifically  cited  in 
this  safety  evaluation  have  been  reviewed 
and  have  been  found  to  be  bounded  by  the 
evaluations  performed  for  Reference  1  [Wolf 
Creek  Generating  Station  Technical 
Specifications!.  Therefore,  it  is  concluded 
that  the  margin  of  safety,  as  described  in  the 
bases  to  any  technical  specification,  is  not 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  we 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
anu^ndment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  .School 
of  Law  Library,  Topeka,  Kansas  60621 

Attorney  for  licensee:  Jay  Silberg.  Esq., 
Shaw.  Pittman.  Potts  and  Trowbridge. 
2300  N  Street.  NW„  Washington,  DC: 
20037 

NRC  Project  Director:  Theodore.  K. 
Quay 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  f)ecause  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  becau.se  the   " 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice, 

Duke  Power  Companv,  Docket  Nos,  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenbcrg 
County,  North  Carolina 

Date  of  amendment  request:  Mav  5, 
1994.  as  supplemented  June  16,  1994. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications  to 
increase  Main  Steam  and  Pressurizer 
Code  Safety  Valve  Setpoint  Tolerances. 

Date  of  publication  of  individual 
notice  in  Federal  Register  June  21.  1994 
(59  PR  32029), 

Expiration  date  of  individual  notice: 
July  21, 1994 

Local  Public  Document  Room 
location: 

Atkins  Library,  University  of  North 
Carolina.  Charlotte  (UNCC  Station). 
North  Carolina  28223. 

Notice  Of  Issuance  Ot  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
ilelermined  for  each  of  these 
amendments  that  the  application 
( cjmplies  with  the  standards  and 
requirements  of  the  Atomic  F^nergy  -Art 


Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Alien  White  Library.  1200 
Commercial  Street,  Emporia,  Kansas 
G6801  and  Washburn  University  Sthtw)! 
of  Law  Library.  Topeka,  Kansas  HR621 

Attorney  for  licensee:  jay  Silberg.  Esq., 
Shaw.  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  NW..  Washington.  DC: 
20037 

NRC  Protect  Director:  Theodore.  K. 
Quay 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazard.s  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  becau.se  the  ' 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenhcrg 
County,  North  Carolina 

Date  of  amendment  request:  Mav  5, 
J994,  as  supplemented  June  16,  1994. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications  to 
increase  Main  Steam  and  Pressuriznr 
Code  Safety  Valve  Setpoint  Tolerances. 

Date  of  publication  of  individual 
notice  in  Federal  Register  June  21.  1994 
(59  PR  32029). 

Expiration  date  of  individual  notice: 
July  21, 1994 

Local  Public  Document  Room 
location: 

Atkins  Library.  University  of  North 
Carolina.  Charlotte  (UNCC  Station  I. 
North  Carolina  28223. 

Notice  Of  Issuance  Ot  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
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of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appmpriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  n»gulations  in 
10  CFR  Chapter  I,  which  are  s«?t  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circuni.stances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  .so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555.  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Balt'imore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  I'nit  Nos.  1 
and  2.  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
September  29.  1992,  as  supplemented 
on  October  22.  1993,  and  November  1 1 , 
1993. 

Brief  description  of  amendments:  The 
amendments  revise  the  Site  Boundary 
Map  and  the  Low  Population  Zone  Map 

Date  of  issuance:  ]unc  22.  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  190  and  167 

Facility  Operating  License  Nos.  DPR-- 
53  and  DPR-69:  Amendments  revis»'d 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  28.  1992  (57  FR 
48813)  The  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on 
May  13,  1994  (59  FR  25129).  The 
Commission's  related  evaluation  of 


these  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  22. 
1994. No  significant  hazards 
consideration  comments  received;  No 

Loral  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick,  Maryland  20678. 

Hoston  Edison  Company.  Do<ke'»  No  50- 
293.  Pilgrim  Nuclear  Power  Station .Plymnutti 
County.  Mi)ss.ni:husells 

Date  of  application  for  amendment: 
February  11,  1993.  as  supplemented 
December  2.  1993.  January  5,  February 
22.  March  1.  April  15.  and  May  16, 
1994. 

Brief  description  of  amendment:  This 
amendment  increases  the  allowed  fuel 
assembly  storage  cells  from  2320  to 
3859,  changes  the  maximum  loads 
allowed  to  travel  over  the  spent  fuel 
assemblies  from  1050  to  2000  lbs.,  and 
changes  the  limiting  characteristics  of 
assemblies  to  be  stored  in  the  spent  fuel 
from  a  maximum  Kinifity  less  than  or 
equal  to  1.35  to  a  Maximum  KtN!MT>  less 
than  or  equal  to  1.32  and  a  maximum 
lattice  average  uranium  enrichment  of 
less  than  or  equal  to  4.6%  by  weight 

Date  of  issuance:  June  22.  1994 

Effective  date:  June  22,  1994 

Amendment  No.:  155 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  30.  1993  (58  FR  26171) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safetv 
Evaluation  dated  June  22, 1994.  No 
significant  hazards  considerati(m 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Libran, .  11 
North  Street.  Plvmouth.  Massachu.setts 
02360. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  lilinoisDocket 
Nos.  50-254  and  50-265,  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  County,  IllinoisDate  of 
application  for  amendments:  March  26, 
1993 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  3/4.6  for  Dresden  and 
Quad  Cities  Stations  to  allow  Single 
Loop  Operation  (SLO)  with  the 
recirculation  loop  suction  and  discharge 
valves  open.  The  amendments  also 
delete  outdated  and  unnecessary 
portions  of  Technical  Specification 
3.6.H  for  Dresden  Units  2  and  3  and 
provide  more  consistency  to  the  BWK 
Standard  Technical  Specifications 
(NUREG-0123,  Revision  4). 

Date  of  issuance:  June  ib,  1994 
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Effective  date:  Ju^e 

Amendment  Nos 
143 


facility  Operating 
19,  DPR-25.  DPR-2' 
amendments  revisep 
Specifications. 

Date  of  initial  notice 
Register  April  13. 
The  Commission's 
the  amendments  is 
Evaluation  dated  I 
signiHcant  hazards 
comments  received 


Local  Public  Dociiment 
location:  For  Dresd  jn 
Library,  604  Libert] 
Illinois  60450;  for 
Public  Library,  221 
Dixon.  Illinois  610: 
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the  Technical 


in  Federal 

994  (59  PR  17594) 
;  elated  evaluation  of 
:ontained  in  a  Safety 

16, 1994.  No 
consideration 
No 


Room 
Morris  Public 
Street.  Morris, 

Cities,  Dixon 
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1. 
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Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  U^its  1  and  2,  York 
County,  South  CarQiinaDate  of 
application  for  amendments:  March  24, 
1994,  as  supplemented  April  11  and 
May  31, 1994 

Brief  description 
amendments  revise 
Specification  (TS) 
concentration  for 
pool  during  Modes 
the  refueling  canal 
operation;  include 
topical  reports  in 
errors  in  nomenc 
obsolete  footnotes 


of  amendments:  The 

the  Technical 
increase  boron 
spent  fuel  storage 

1-3  operation  and  for 

during  Mode  6 

wo  reload  related 
6.9.1.9;  and  correct 
lalure  and  remove 


to 
tie 


T3 


Date  of  issuance 
Effective  date:  Ju  le 
Amendment  Nos 


Facility  Operati 
35  and  NPF-52:  Anlendments 
the  Technical  Spec  fi 

Date  of  initial 
Register  April  28 
The  April  11  and 
provided  clarifying 
information  that 
scope  of  the  March 
and  the  initial 
hazards  considerat 
The  Commission's 
the  amendments  is 
Evaluation  dated 
significant  hazards 
comments  receivet 


Local  Public  Dociiment 
location:  York  Cou|ity 
Black  Street,  Rock 
29730 


June  13. 1994 

13. 1994 
.120  and  114 


License  Nos.  NPF- 

revised 
ications. 

notice  in  Federal 
.994  (59  FR  22006) 
31,  1994,  letters 
and  additional 
not  change  the 
24. 1994,  application 
prodosed  no  significant 
on  determination, 
related  evaluation  of 
contained  in  a  Safety 

13, 1994.No 
consideration 
No 


j/i? 


N  ay 


dil 


Jine 


Room 
Library,  138  East 
4ill,  South  Carolina 


Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  ConnecticutDate  of 
application  for  amendment:  December 
17, 1993,  as  supplemented  April  12, 
1994. 

Brief  description  of  amendment:  The 
amendment  changes  the  action 
statements  for  the  limiting  conditions 
for  operation  associated  with  the 
electrical  power  sources  (Technical 
Specification  3.8.1.1). 

Date  of  issuance:  June  14, 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  177 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  2,  1994(59  FR  4943). 
The  April  12,  1994,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  14, 1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  YorkDate  of 
application  for  amendment:  December 
28. 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  Section  6.9(A)l.a.  to 
permit  startup  reports  for  cycles 
subsequent  to  the  initial  fuel  cycle  to 
address  only  those  startup  tests  that  are 
actually  performed.  The  amendment 
also  revises  TS  Section  6.9(A)  to  clarify 
requirements  for  the  submission  of 
routine  reports.  These  changes  are 
consistent  with  the  guidance  provided 
in  NUREG-1433,  "Standard  Technical 
Specifications  -  General  Electric  Plants, 
B\VR/4." 

Date  of  issuance:  June  16. 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  212 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  Februar>-  2. 1994  (59  FR  4945) 


The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  16. 1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  &nd  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
December  29, 1993 

Brief  description  of  amendment:  The 
amendment  revises  Appendix  B  of  the 
Technical  Specifications  (TSs),  the 
Radiological  Effluent  TSs.  Specifically, 
the  amendment  revises  Appendix  B 
Surveillance  Requirement  3.1. a.  and 
Table  3.10-2  to  provide  surveillance 
requirements  for  data  recorders 
associated  with  the  gaseous  effluent 
monitoring  system.  The  amendment 
also  makes  an  editorial  change  to 
Appendix  B  Limiting  Condition  for 
Operation  3.1.a.  to  improve  consistency 
and  clarity. 

Date  of  issuance:  June  16, 
1994Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  vv'ithin  30 
days. 

Amendment  No.:  213 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  February  2,  1994  (59  FR  4946) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  16, 1994. No 
significant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2,  Houston  County,  Alabama. 

Date  of  amendments  request:  May  13, 
1991,  as  supplemented  October  13, 
1992. 

Brief  description  of  amendments:  The 
amendments  modify  the  TS  for  the 
overpressure  protection  systems.  The 
allowable  outage  time  (AOT)  for  one 
inoperable  residual  heat  removal  (RHR) 
relief  valve  with  one  or  more  of  the 
reactor  coolant  system  cold  leg 
temperatures  less  than  or  equal  to  310 
degrees  Fahrenheit  is  being  decreased 
from  7  davs  to  24  hours  for  water-solid 


conditions.  The  required  AOT  for  low 
temperature  conditions,  other  than 
water-sohd,  will  remain  at  7  days  with 
one  RHR  relief  valve  inoperable, 
provided  the  pressurizer  level  is  less 
than  or  equal  to  30  percent  and  a 
dedicated  operator  is  assigned  to 
monitor  and  control  the  reactor  coolant 
system  pressure. 
Date  of  issuance:  ]\ine  16,  1994 
Effective  date:  June  16,  1994 
Amendment  Nos.:  108  and  100- 
Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  22,  1992  (57  FR  32577)  ' 
and  February  17, 1993  (58  FR  8787)The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  16,  1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  VV.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259  and  5Q-296,  Browns  Ferry 
Nuclear  Plant,  Units  1  and  3,  Limestone 
County,  Alabama 

Date  of  application  for  amendment: 
April  1,1992  (TS302) 

Brief  description  of  amendments:  The 
amendments  add  requirements  to  the 
BrovsTis  Ferry  Units  1  and  3  Technical- 
Specifications  to  provide  administrative 
controls  for  a  post-accident  sampling 
system,  which  were  requested  by 
Generic  Letter  83-36,  "NUREG-0737 
Technical  Specifications." 

Date  of  issuance:  June  21.  1994 

Effective  date:  June  21.  1994 

Amendment  Nos. :207  and  180 

Facility  Operating  License  Nos.  DFR- 
33  and  DPR-68: 

Date  of  initial  notice  in  Federal 
Register  May  27,  1992  (57  FR  22269) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  21,  1994.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Publifi  Document  Room 
location:  Athens  Public  Library.  South 
Street.  Athens,  Alabama  35611 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
December  23, 1992,  as  supplemented  on 
March  18, 1994. 

Brief  description  of  amendment:  This 
amendment  revises  TS  3/4  3.3.5  for 


conditions.  The  required  AOT  for  low 
temperature  conditions,  other  than 
water-sohd.  will  remain  at  7  days  with 
one  RHR  relief  valve  inoperable, 
provided  the  pressurizer  level  is  less 
than  or  equal  to  30  percent  and  a 
dedicated  operator  is  assigned  to 
monitor  and  control  the  reactor  coolant 
system  pressure. 
Date  of  issuance:  June  16,  1994 
Effective  date:  June  16,  1994 
Amendment  Nos.:  108  and  lOa 
Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  22, 1992  (57  FR  32577J 
and  February  17. 1993  (58  FR  8787)The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  16,  1994. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  VV.  Burdeshaw  Street.  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259  and  5Q-296,  Browns  Ferry 
Nuclear  Plant,  Units  1  and  3.  Limestone 
County,  Alabama 

Date  of  application  for  amendment: 
April  1,1992  (TS  302) 

Brief  description  of  amendments:  The 
amendments  add  requirements  to  the 
Brovras  Ferry  Units  1  and  3  Technical- 
Specifications  to  provide  administrative 
controls  for  a  post-accident  sampling 
system,  which  were  requested  by 
Generic  Letter  83-36,  "NUREG-0737 
Technical  Specifications." 

Date  of  issuance:  June  21.1 994 

Effective  date:  June  21.  1994 

Amendment  Nos.:207  and  180 

Facility  Operating  License  Nos.  DPR- 
33  and  DPR-68: 

Date  of  initial  notice  in  Federal 
Register:  May  27,  1992  (57  FR  22269) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  21.  1994.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Publifi  Document  Room 
location:  Athens  Public  Library.  South 
Street.  Athens.  Alabama  35611 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
December  23, 1992,  as  supplemented  on 
March  18. 1994. 

Brief  description  of  amendment:  This 
amendment  revises  TS  3/4  3.3.5  for 
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transfer  switches  used*to  meet  10  CFR 
Part  50.  Appendix  R  (Fire  Protection) 
requirements,  and  specifies  a  new 
special  report  requirement  for  TS  6.9.2. 

Date  of  issuance:  June  14.  1994 

Effective  date:  June  14, 1994 

Amendment  No.  187 

Facility  Operating  License  No.  NPF-3. 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  2. 1994  (59  FR  10016) 
The  supplemental  information 
submitted  on  March  18.  1994,  did  not 
change  the  initial  proposed  finding  of 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  14,  1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo.  Ohio  43606. 

Washington  Public  Power  Supply 
System.  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  application  for  amendment: 
December  20, 1993,  as  amended  March 
25  and  .^pril  25,  1994 

Brief  description  of  amendment:  The 
amendment  modifies  the  technical 
specifications  (TS)  to  address  new 
containment  purge  and  vent  valves  to  be 
installed  in  the  1994  refueling  outage. 
The  amendment  changes  the 
containment  purge  and  vent  valve  TS  as 
follows:  (1)  removes  the  requirement 
ensuring  that  valve  position  remains  at 
less  than  or  equal  to  70  degrees.  (2) 
changes  the  containment  leak  testing 
requirements  for  the  metal-to-metal 
seated  valves  from  6  months  to  2  years 
since  they  have  improved  seat  designs, 
and  (3)  makes  administrative  changes  to 
delete  an  out-of-date  note,  to  relocate  an 
action  statement  requirement  from  the 
TS  surveillance  section  to  the  TS  action 
statement  section,  and  to  change  a 
related  TS  reference  to  this  surveillance 
section.  Valve  opening  position  does  not 
need  to  be  limited  to  less  than  or  equal 
to  70  degrees.  The  resiliently-sealed 
valves  have  a  pennanently  installed 
mechanical  stop  to  limit  the  open 
position  to  ensure  adequate  closure 
times.  The  metal-to-metal  seated  valves 
are  designed  to  close  from  the  90-degree 
open  position. 

Date  of  issuance:  ]une  15,  1994 

Effective  date:  15  days  from  the  date 
of  issuance 

Amendment  No.:  124 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  March  30.  1994  (59  FR  14901) 
The  additional  information  contained  in 
the  March  25  and  April  25.  1994.  letters 
was  clarifying  in  nature,  is  within  the 
scope  of  the  initial  notice,  and  did  not 
affect  the  NRC  staffs  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  15,  1994.Public  comments  on 
proposed  no  significant  hazards 
consideration  comments  received;  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  application  for  amendment: 
February  8.  1994,  as  supplemented 
March  25.  1994 

Brief  description  of  amendment:  Tlie 
amendment  revises  the  WNP-2 
Technical  Specifications.  SpecificaJlv. 
the  amendment  increases  the  stroke 
time,  as  specified  in  Table  3.6.3-1.  for 
reactor  core  isolation  cooling  (RCIC) 
valve  RCIC-V-8  from  13  seconds  to  26 
seconds  and  deletes  the  Note  (j) 
reference  from  RCIC-V-8  and  RCIC-V-63. 
Note  (j)  indicates  that  the  stroke  time 
specified  in  the  table  reflects  the 
requimriient  for  containment  isolation 
only. 

Date  of  issuance:  ][ine  17,  1994 

Effective  date:  June  17. 1994 

Amendment  No.:  125 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 

Dote  of  initial  notice  in  Federal 
Register  May  12.  1994  (59  FR  24754) 
The  additional  information  contained  in 
the  March  25, 1994.  letter  was  Clarifying 
in  riat'jre.  was  within  the  scope  of  tlie 
initial  notice,  and  did  not  affect  the  NRC 
staffs  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evcluation  dated  June  17, 1994. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  955 
Northgate  Street.  Richland,  Washington 
993521 

Dated  at  Rotkv  ille.  Maryland,  this  28th  diiy 
of  Jiini;  19(W. 
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FOR  THE  NUCLEAp  REGULATORY 
COMMISSION 
lack  W.  Roe. 

Director,  Division  off.  ea. 
IVOffice  of  Nuclear  Ri  actor  Regi 
(Doc  94-16174  Filed  isM  8:45  am 
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License  No.  SOP- 


Order  Prohibiting  Ihvolvement  in  10 
CFR  Part  55  Licenced  Activities 
(Effective  immediately) 

In  the  Matter  of:  St^hen  Mignotte.  Senior 
Reactor  Operator. 

I 


Stephen  Mignotti 
Senior  Reactor  Opetator 
SOP-1 1160  (License 
Nuclear  Regulatory 
or  Commission)  pu  -suant 
55.  The  license  authorized 
to  manipulate,  and 
manipulation  of,  the 
nuclear  power  reacior 
Power  Authority's 
Indian  Point  3  Nuc 
Buchanan,  New  Yo  rk 
1993,  Mr.  Mignotte 
employment  with  t  le 
Authority,  which  c  lu 
expire.  Additionall  y 
Licensee,  in  a  lettei 
1993,  informed  the 
York  Power  Authoi  ity 
need  to  maintain  ^  r 
operating  license  f(  r 
Unit  3  Nuclear  Pov  er 


(Mr.  Mignotte)  held 

License  No. 
)  issued  by  the 
Commission  (NRC 
to  10  CFR  Part 
Mr.  Mignotte 
to  supervise  the 
controls  of  the 
at  the  New  York 
Facility  Licensee) 
ear  Power  Plant  in 

On  November  23, 
resigned  his 

New  York  Power 
sed  the  License  to 
the  Facility 
dated  December  23, 
NRC  that  the  New 
no  longer  had  a 
Mignotte's 
the  Indian  Point 
Plant. 


n 


Op€  rat 


The  responsibilit  i 
Senior  Reactor 
pursuant  to  lOCFF 
individuals  be  fit  f( 
performing  safety- 
the  facility.  The 
individual,  which 
individual's 
consideration  in 
license.  See  Sectioi  i 
Energy  Act  of  1954 
U.S.C.  2232a).  In  d 
or  not  an  individu 
be  a  reactor  operate 
operator  has  the 
trustworthiness. 


hcajit 


mto  account  any 
use  by  the  applicai^t 
1987,  each  appl 
operator  or  senior 
license  was  requi 
applicant  had  no 
on  the  Certificate 


es  associated  with  a 
or  license  issued 
Part  55  require  that 
r  duty  while 
rfelated  activities  at 
ch  iracter  of  the 
i  ncludes  the 


trustw  srthiness,  is  a 


is^umg  an  operator 
182a  of  the  Atomic 
as  amended  (42 
I  itermining  whether 
seeking  a  license  to 
r  or  senior  reactor 
necessary  character  and 

Commission  takes 
hjstory  of  illegal  drug 
Prior  to  May  26, 
for  a  reactor 


ijeactor  operator 
to  certify  that  the 
or  narcotic  habit 
Medical 


red 
d  ugi 
o 


Examination,  NRC  Form  396.  Since  that 
time,  the  NRC  has  required  an 
evaluation  of  the  applicant  prepared  by 
a  physician  as  part  of  a  license 
application.  See  10  CFR  55.23(a).  This 
evaluation  is  presented  on  a  Certificate 
of  Medical  Examination,  NRC  Form  396. 
See  10  CFR  55.23.  Among  the  factors  to 
be  considered  by  the  certifjing 
physician  are  factors  such  as  use  of 
illegal  drugs  or  abuse  of  alcohol.  See 
Form  396;  see  also  ANSl/ANS  3.4-1983. 
Section  5.2.2. 

In  accordance  with  10  CFR  Part  26, 
the  Facility  Licensee  established  a 
program  to  provide  reasonable 
assurance  that  nuclear  power  plant 
personnel  are  not  under  the  influence  of 
any  substance,  legal  or  illegal,  which 
affects  their  ability  to  safely  and 
competently  perform  their  duties, 
including  measures  for  early  detection 
of  persons  who  are  not  fit  to  perform 
licensed  activities.  In  addition,  licensed 
operators  are  required  by  10  CFR 
55.53(j)  to  refrain  hxim  use  of  illegal 
drugs,  including  marijuana  and  cocaine. 
Licensed  operators  are  also  required  by 
10  CFR  55.53(k)  to  participate  in  10  CFR 
Part  26  fitness-for-duty  programs 
established  by  the  Facility  Licensees. 

Ill 

On  November  23, 1993,  Mr.  Mignotte. 
while  on  duty  as  a  Senior  Reactor 
Operator  at  the  Indian  Point  3  facility, 
was  requested  by  the  Facility  Licensee 
to  provide  a  lu-ine  sample  to  the  nurse 
at  the  plant  after  being  randomly 
selected  as  part  of  the  routine  fitness  for 
duty  chemical  testing  program  required 
of  the  Facility  Licensee  by  the  NRC 
pursuant  to  10  CFR  26.24.  After 
receiving  a  sample  from  Mr.  Mignotte, 
the  nurse  checked  the  temperature  of 
the  sample,  noticed  that  it  felt  "cool  to 
the  touch",  and  found  that  the 
temperature  was  below  specifications  in 
10  CFR  Part  26,  Appendix  A, 
§  2.4(g)(14),  for  acceptable  urine 
samples.  As  a  result,  Mr.  Mignotte  was 
requested  to  provide  a  witnessed  urine 
sample  to  the  Facility  Licensee  in 
accordance  with  the  same  section  of  the 
Appendix.  Mr.  Mignotte  provided  a 
second  sample  which  was  subsequently 
determined,  on  November  30, 1993,  to 
contain  both  marijuana  and  cocaine 
above  cutoff  levels  specified  by  the 
Appendix.  After  the  witnessed  urine 
sample  had  been  collected  on  November 
23, 1993,  Mr.  Mignotte  was  suspended 
from  licensed  duties  and  he 
subsequently  resigned  that  same  day. 
These  facts  were  provided  to  the  NRC 
by  the  Facility  Licensee,  in  letters  dated 
December  23. 1993  and  January  3. 1994. 
and  were  discussed  in  the  report  of  an 


NRC  inspection  conducted  January  1 2- 
13, 1994. 

The  results  of  the  second,  witnessed 
urine  sample  indicate  that  Mr.  Mignotte 
used  illegal  drugs,  which  is  a  violation 
of  the  conditions  of  his  license  imposed 
by  10  CFR  55.53(j).  Furthermore,  his 
performance  of  licensed  duties  while 
under  the  influence  of  illegal  drugs  is 
also  a  violation  of  the  conditions  of  his 
license  imposed  by  10  CFR  55.53(j). 
Based  on  the  temperature  of  the  first 
urine  sample  provided  by  Mr.  Mignotte 
and  the  fact  that  the  first  sample  yielded 
negative  results  when  tested  for  illegal 
substances  while  the  subsequent, 
witnessed  sample  yielded  positive 
results,  I  conclude  that  the  first  sample 
was  a  surrogate  false  sample,  subrfiitted 
by  Mr.  Mignotte  in  an  attempt  to 
concealillegal  drug  use. 

10  CFR  50.5(a)(2)  prohibits  any 
employee  of  a  licensee  from  deliberately 
submitting  to  the  NRC,  a  licensee,  or  a 
licensee's  contractor  or  subcontractor, 
information  that  the  person  submitting 
the  information  knows  to  be  incomplete 
or  inaccurate  in  some  respect  material  to 
the  NRC.  The  urine  samples  collected 
within  the  context  of  a  licensee's 
chemical  testing  program  pursuant  to 
the  requirements  of  10  CFR  Part  26 
represent  information  material  to  an 
access  authorization  and  fitness-for-duty 
decision.  Therefore,  Mr.  Mignotte's 
deliberately  submitting  inaccurate 
information  material  to  the  NRC  in  the 
form  of  a  false  sample  is  a  violation  of 
10  CFR  50.5(a)(2).  In  addition.  Mr. 
Mignotte  violated  10  CFR  50.5(a)(1)  by 
deliberately  providing  to  the  Facility 
Licensee  a  surrogate  urine  sample  that 
he  knew  to  be  inaccurate  at  the  time  he 
submitted  it  and  which,  but  for 
detection,  would  have  caused  the 
Facility  Licensee  to  be  in  violation  oi  10 
CFR  50.9(a). 

Mr.  Nignotte's  failure  to  comply  vvith 
the  prohibition  against  illegal  drug  use 
and  his  attempts  to  circumvent  the 
chemical  testing  program  to  avoid 
detection  of  illegal  drug  use  while 
employed  by  the  Facility  Licensee  are 
violations  of  the  conditions  of  Mr. 
Mignotte's  license  imposed  by  10  CFR 
55.53  (j)  and  (k).  and  demonstrate  an 
intentional  disregard  for  the  important 
obligations  of  a  licensed  operator. 

IV 

Based  on  the  above,  Mr.  Mignotte,  an 
employee  of  the  New  York  Power 
Authority  at  the  time  of  the  incident, 
engaged  in  deliberate  misconduct  in 
violation  of  10  CFR  50.5(a)(1)  and  (2)  by 
deliberately  violating  10  CFR  55.53(k). 
in  that  he  submitted  to  the  facility 
licensee  information  which  he  knew  to 
be  inaccurate  in  some  respect  material 


to  the  NRC.  Mr.  Mignotte.  a  licensed 
Senior  Reactor  Operator  at  the  time  of 
the  event,  also  used  illegal  substances 
and  performed  licensed  duties  while 
under  the  influence  of  illegal  substances 
in  violation  of  10  CFR  55.53(j),  and 
deliberately  failed  to  participate  in  the 
fitness-for-duty  program  established  by 
the  facility  licensee  in  violation  of  10 
CFR  55.53(k). 

The  NRC  must  be  able  to  rely  on  its 
licensees  and  their  employees, 
especially  NRC-licensed  operators,  to 
comply  with  NRC  requirements, 
including  the  requirement  to  provide 
information  and  maintain  records  that 
are  complete  and  accurate  in  all 
material  respects.  Mr.  Mignotte's  actions 
in  using  illegal  drugs  and  attempting  to 
circumvent  fitness-for-duty 
requirements  have  raised  serious  doubt 
-  as  to  whether  he  can  be  relied  upon  to 
comply  with  NRC  requirements 
applicable  to  ficensed  individuals  and 
to  provide  complete  and  accurate 
information  to  the  NRC. 

Consequently.  I  lack  the  requisite 
reasonable  assurance  that  Mr.  Mignotte 
will  conduct  any  10  CFR  Part  55 
licensed  activities  in  compliance  with 
the  Commission's  requirements  and  that 
the  health  and  safety  of  the  pubfic  will 
be  protected  with  Mr.  Mignotte  engaged 
in  such  licensed  activities  at  this  time. 
Therefore,  I  find  that  the  public  health, 
safety,  and  interest  require  that  Mr. 
Mignotte  be  prohibited  from 
involvement  in  10  CTR  Part  55  ficensed 
activities  for  three  years  from  the  date 
of  this  Order.  Furthermore,  pursuant  to 
10  CFR  2.202. 1  find  that  the 
significance  of  the  misconduct 
described  above  is  such  that  the  pubfic 
health,  safety  and  interest  require  that 
this  Order  be  immediately  effective. 


Accordingly,  pursuant  to  sections 
103.  107, 161b,  161i.  161o.  182  and  186 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202, 10  CFR 
50.5.  and  10  CFR  55.61,  it  is  hereby 
ordered,  effective  immediately,  that: 

A.  Mr.  MignoUe  is  prohibited  for  three 
years  &x)m  the  date  of  this  Order  from 
engaging  in  licensed  operator  activities 
licensed  by  the  NRC  pursuant  to  10  CFR  Part 
55. 

B.  For  a  period  of  three  years  from  the  date 
of  this  Order.  Mr.  Mignotte  shall  provide  a 
copy  of  this  Order  to  any  prospective 
employer  engaged  in  activities  licensed  by 
the  NRC  pursuant  to  10  CFR  Part  50  prior  to 
his  acceptance  of  employment  with  such 
prospective  employer  so  that  the  employer 
will  have  notice  of  the  prohibition  against 
Mr.  Mignotte's  involvement  in  licensed 
operator  activities  licensed  pursuant  to  10 
CFR  Part  55. 
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to  the  NRC.  Mr.  Mignotte,  a  licensed 
Senior  Reactor  Operator  at  the  time  of 
the  event,  also  used  illegal  substances 
and  performed  licensed  duties  while 
under  the  influence  of  illegal  substances 
in  violation  of  10  CFR  55.53(j),  and 
deliberately  failed  to  participate  in  the 
fitness-for-duty  program  established  by 
the  facility  licensee  in  violation  of  10 
CFR  55.53(k). 

The  NRC  must  be  able  to  rely  on  its 
licensees  and  their  employees, 
especially  NRC-licensed  operators,  to 
comply  with  NRC  requirements, 
including  the  requirement  to  provide 
information  and  maintain  records  that 
are  complete  and  accurate  in  all 
material  respects.  Mr.  Mignotte's  actions 
in  using  illegal  drugs  and  attempting  to 
circumvent  fitness-for-duty 
requirements  have  raised  serious  doubt 
-  as  to  whether  he  can  be  relied  upon  to 
comply  writh  NRC  requirements 
applicable  to  licensed  individuals  and 
to  provide  complete  and  accurate 
information  to  the  NRC. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  Mr.  Mignotte 
will  conduct  any  10  CFR  Part  55 
licensed  activities  in  compliance  with 
the  Commission's  requirements  and  that 
the  health  and  safety  of  the  pubhc  will 
be  protected  with  Mr.  Mignotte  engaged 
in  such  licensed  activities  at  this  time. 
Therefore,  I  find  that  the  public  health, 
safety,  and  interest  require  that  Mr. 
Mignotte  be  prohibited  from 
involvement  in  10  CFR  Fart  55  hcensed 
activities  for  three  years  from  the  date 
of  this  Order.  Furthermore,  ptirsuant  to 
10  CFR  2.202, 1  find  that  the 
significance  of  the  misconduct 
described  above  is  such  that  the  public 
health,  safety  and  interest  require  that 
this  Order  be  immediately  effective. 

V 

Accordingly,  pursuant  to  sections 
103,  107, 161b,  161i,  161o,  182  and  186 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202, 10  CFR 
50.5,  and  10  CFR  55.61,  it  is  hereby 
ordered,  effective  immediately,  that: 

A.  Mr.  Mignotte  is  prohibited  for  three 
years  bom  the  date  of  this  Order  from 
engaging  in  licensed  operator  activities 
licensed  by  the  NRC  pursuant  to  10  CFR  Part 
55. 

B.  For  a  period  of  three  years  from  the  date 
of  this  Order,  Mr.  Mignotte  shall  provide  a 
copy  of  this  Order  to  any  prospective 
employer  engaged  in  activities  licensed  by 
the  NRC  pursuant  to  10  CFR  Part  50  prior  to 
his  acceptance  of  employment  with  such 
prospective  employer  so  that  the  employer 
will  have  notice  of  the  prohibition  against 
Mr.  Mignotte's  involvement  in  licenced 
operator  activities  licensed  pursuant  to  10 
CFR  Part  55. 


C,  For  three  years  from  the  date  of  this 
Order,  Mr.  Mignotte  shall  provide  notice  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  of  the  name,  address, 
and  telephone  number  of  the  employer, 
within  72  hours  of  his  acceptance  of  an 
employment  offer,  from  an  employer  who  is 
engaged  in  activities  licensed  by  the  NRC 
pursuant  to  10  CFR  Part  50. 

The  Director,  Office  of  Enforcement 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Mignotte  of  good 
cause. 

VI 

In  accordance  with  10  CFR  2.202,  Mr. 
Mignotte  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  within  20  days  of 
the  date  of  this  Order.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Mignotte  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555;  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address;  to  the  Regional  Administrator, 
Region  I,  U.S.  Nuclear  Regulatory 
Commission,  475  Allendale  Road,  King 
of  Prussia,  PA  19406;  and  to  Mr. 
Mignotte,  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Mr. 
Mignotte.  If  a  person  other  than  Mr. 
Mignotte  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr. 
Mignotee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Mr. 
Mignotee  or  any  person  adversely 
affected,  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  that 
answer  is  filed  or  sooner,  move  the 


presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mer« 
suspicion,  imfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  a  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville,  Mar\land  this  28lh  day 
of  June  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  L.  Milhoan, 

Deputy  Executive  Director  for  Nuclear  Reactor 
Regulation,  Regional  Operations  and 
Research. 

(FR  Doc.  94-16313  Filed  7-5-94;  8:45  am] 
BILUNG  CODE  7590-01-M 


Pocket  Nos.  50-250  and  50-251,  50-335 
and  50-389] 

Florida  Power  and  Light  Co.  (Turkey 
Point  and  St.  Lucie  Nuclear  Plants) 
Receipt  of  Petition  for  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  on  June  7, 
1994,  Thomas  J.  Saporito,  Jr.  filed  a 
petition  under  10  CFR  2.206  of  the 
Commission's  regulations  requesting 
that  the  NRC  take  action  against  Florida 
Power  and  Light  Co.  as  operator  of  the 
Turkey  Point  and  St.  Lucie  nuclear 
power  stations. 

The  Petitioner  asks  that  the  NRC 
institute  a  show  cause  proceeding  to 
modify,  suspend  or  revoke  Florida 
Power  and  Light  Co.'s  operating  licenses 
and  that  the  NRC  take  escalated 
enforcement  action  for  retaliatory 
actions  which  were  taken  against  him, 
a  former  employee,  for  engaging  in 
protected  activities  as  defined  in  10  CFR 
50.7.  Petitioner  asks  that  the  NRC  also 
take  escalated  enforcement  action 
against  every  employee  of  the  company 
who  is  found  to  have  been  involved  in 
the  retaliatory  actions. 

In  order  to  determine  which  Licensee 
employees  were  involved  in  the 
relatiatory  actions  and  to  assess  the 
overall  work  environment  at  the  plants. 
Petitioner  asks  that  the  NRC  conduct  an 
investigation.  In  addition  to  the  specific 
acts  of  retaliation  he  claims  were  taken 
against  him,  the  Petitioner  alleges  that 
other  employees  have  also  been 
retaliated  against,  creating  a  chilling 
effect  at  the  Turkey  Point  plant 
beginning  in  1988.  Petitioner  asks  that 
the  NRC  initiate  an  investigation  into 
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his  claims,  which  i  nvolve  alleged 
violations  of  10  CFR  50.7  and  19.15  and 
the  Energy  Reorgai  ization  Act, 
notwithstanding  ti  e  fact  that  they  are 
being  pursued  witl  in  the  Department  of 
Lahor.  because  of  t  le  asserted  public 
health  and  safety  ii  nplications  involved. 

The  Petitioner's  -equest  has  been 
refprred  to  the  Dire  ctor  of  the  Office  of 
Enforcement.  As  p  ovided  by  10  CFR 
2.2f>6,  appropriate  action  will  be  taken 
on  this  request  wit  lin  a  reasonable  time. 

A  copy  of  the  Pe  ition  is  available  for 
inspection  at  the  C  jmmission's  Public 
Document  Room.  2 120  L  Street.  NVV.. 
Washington.  DC  2C  555. 

')ated  at  Rockville.  Mar\land  this  24th  day 
of|unel994 

For  the  Nuclear  Rei  ;ulatorv'  Commission. 
loseph  R.  Gray. 

Acting  Director.  Offic  ?  of  Enforcement. 
jFK  Doc.  94-16314  Fi  led  7-5-94;  8:45  am) 

BILLMG  CODE  79M-01-M 


{Docket  No.  72-2] 

Virginia  Electric  arjd  Power  Co.  Notice 
of  Issuance  of  Amendment  to  Materials 
License  SNM-2501 

The  U.S.  Nucleai  Regulatory 
Commission  (the  C  jmmission)  has 
issued  Amendment  No.  7  to  Materials 
License  No.  SNM-;  501  held  by  Virginia 
Electric  and  Power  Company  for  the 
receipt  and  storage  of  spent  fuel  at  the 
Surr)-  ISFSL  located  in  Surry  County, 
Virginia  The  amendment  is  effective  as 
of  the  date  of  issuance. 

The  amendment  "evises  the  Technical 
Specifications  mak  ng  procedural 
changes  to  spent  fu  jl  characteristics  for 
the  CASTOR  V/21  ( ;ask  and  allows  use 
of  the  CASTOR  X/3  3  cask  at  the  site. 
These  changes  do  not  affect  fuel  receipt, 
handling,  and  stora  je  safety.  They  are 
procedural  in  natui  i  and  result  in  a 
change  in  process  c  perations  and 
equipment  that  does  not  alter  the  scope 
and  type  of  operati(  ms  presently 
authorized.  The  saf  Jty  evaluation  for 
this  amendment  de  nonstrates  that  the 
accident  consequec  ces  for  the  analyzed 
design  basis  accide:  its  remain 
negligible.  There  is  reasonable 
assurance  that  the  {  ubiic  health  and 
safety  will  remain  {  rotected  by 
activities  authorizei  I  under  this 
amendment  and  thj  t  the  environmental 
impact  will  remain  nsignificant. 

The  applications  or  the  amendment 
complies  with  the  s  andards  and 
rpquireraents  of  the  Atomic  Energy  Act 
of  1954,  as  amende*  (the  Act),  and  the 
Conunission's  rules  and  regulations. 
The  Commission  hi  s  made  appropriate 
findings  as  requirec  by  the  Act  and  the 
Commission's  rules  and  regulations  in 


10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment.  Prior  public 
notice  of  the  amendment  was  not 
required  since  the  amendment  does  not 
involve  a  significant  hazards 
consideration. 

The  Commission  has  determined  that' 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that,  pursuant  to  10  CFR 
51.21,  an  environmental  assessment 
need  not  be  prepared  in  connection 
with  issuance  of  the  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendment  dated  December  23,  1988, 
May  3. 1991.  and  November  19. 1993. 
and  (2)  Amendment  No.  7  to  Materials 
License  No.  SNM-2501,  and  (3)  the 
Commission's  letter  to  the  licensee 
dated  June  29.  1994.  All  of  these  items 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
N\V.,  Washington,  DC.  and  at  the  Local 
Pubhc  Document  Room  at  the  Swem 
I  ibrary.  College  of  VV'i'       and  Marv. 
Williamsburg,  Virginia.  23185. 

Dated  at  Rockville.  Maryland  this  29th  day 
of  June,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Charles  |.  Haughney, 

Chief.  Storage  and  Transport  Systems  Branch 
Division  of  Industrial  and  Medical  Nuclear 
Safety.  NMSS. 

jFR  Doc.  94-16321  Filed  7-5-94:  8:45  ami 
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OFFICE  OF  WANAGEMENT  AND 

BUDGET 

Office  of  Federal  Procurement  Policy 

Federal  Acquisition  Regulation  (FAR) 
Rewrite 

AGENCr:  Office  of  Federal  Procurement 

PoUcy,  Office  of  Management  and 

Budget. 

ACTION:  Notice  of  public  meeting  and 

request  for  public  comments. 

SUMMARY:  In  response  to  the  report  of 
the  National  Performance  Review  (NPR) 
recommendation  to  convert  the  FAR 
from  rigid  rules  to  guiding  principles, 
the  Administrator  for  Federal 
Procurement  Policy  has  estabhshed  a 
Board  of  Directors  (hereinafter  the 
Board),  comprised  of  senior  level 
individuals  from  the  Executive  Branch, 
to  develop  a  plan  for  the  FAR  rewrite. 
This  notice  solicits  public  comment  on 
two  approaches  for  the  rewrite, 
including  drafting  principles,  the  Board 
is  considering. 

Both  approaches  delineate  mandatory 
and  nonmandatory  provisions.  The  first 


approach  would  provide  for  (1)  a  FAR 
that  is  limited  to  mandatory 
govemmentwide  regulations,  and  (2)  an 
acquisition  manual  that  would  reprint 
the  FAR  and  also  include  normiandatory 
governmentwide  policies,  procedures, 
etc.  In  addition,  agency  supplements, 
including  both  mandatory  and 
nonmandatory  provisions,  would  be 
authorized  to  implement  agency-unique 
statutes,  policies,  etc. 

The  second  approach  would  consist 
of  (1)  the  FAR  which  would  include  all 
mandatory  Govemmentwide  provisions, 
and  (2)  separate  acquisition  manuals 
develof>ed  by  an  agency  or  a  group  of 
agencies.  The  manuals  would  include 
mandatory  provisions  necessary  to 
implement  statutes  unique  to  the  agency 
or  group  of  agencies,  a  minimal  number 
of  mandatory  policies  and  procedures 
not  required  by  statute,  and 
nonmandatory  guidance. 

Both  approaches  would  result  in  a 
FAR  containing  only  mandatory 
provisions.  However,  the  first  approach 
would  promulgate  govemmentwide 
nonregulation  guidance,  while  the 
second  approach  would  permit  an 
agency  to  promulgate  in  agency  manuals 
whatever  nonregulation  guidance  the 
agency  deems  appropriate. 
Additionally,  the  first  approach  would 
retain  agency  FAR  supplements,  while 
the  second  approach  would  replace 
agency  supplements  with  agency 
acquisition  manuals. 

The  Board  has  prepared  a  model 
rewrite  of  FAR  Part  9  to  illustrate  the 
first  approach.  It  is  drafted  as  a 
govemmentwide  manual  containing 
both  the  new  FAR  (which  will  also  be 
codified  in  the  Code  of  Federal 
Regulations);  and  policies,  procedures, 
provisions,  forms,  and  clauses  that  do 
not  constitute  regulations.  An  actual 
FAR  rewrite  would  likely  include  a 
wider  variety  of  options  and 
illustrations  than  appear  in  the 
nonregulation  component  of  the  model. 
This  notice  solicits  comments  only  on 
the  proposed  approach  for  the  FAR 
rewTite.  and  not  on  the  content  of  the 
model  rewrite  of  Part  9. 

The  Board  intends  to  provide  for  a 
mutual  exchange  of  ideas  and 
information  with  affected  parties  both  in 
the  government  and  the  private  sector 
by  publishing  this  notice,  soUciting 
public  comments,  and  holdjng  a  public 
meeting. 

DATES:  Written  comments  must  be 
received  in  the  Office  of  Federal 
Procurement  Policy  on  or  before  August 
5,  1994. 

A  public  meeting  will  be  held  at  9:30 
on  August  17. 1994.  Persons  or 
organizations  wishing  to  present  ideas 


or  suggestions  will  be  allowed  five  o 

minutes  each  to  present  their  views.  fl 

provided  they  notify  Ms.  Rebecca  Hardy  a 

at  202-395-3501  by  August  10,  1994. 

Persons  or  organizations  with  similar 

positions  are  encouraged  to  select  a 

common  spokesperson  for  presentation  '    d 

of  their  views.  ii 

ADDRESSES:  Written  comments  and  ^ 

statements  for  presentation  should  be  '' 

submitted  to  Susan  E.  Alesi,  Special  ^ 

Assistant  for  Regulations,  Office  of  '' 

Federal  Procurement  Policy.  725  17th  " 

Street,  NVV.  Washington,  DC  20503.  " 

A  public  meeting  will  be  held  in  P 

Room  2010,  New  Executive  Office  tl 

building  (NEOB).  725  17th  Street,  NW,  q 

Washington,  DC.  Individuals  wishing  to 

attend  the  meeting,  including  " 

individuals  wishing  to  make  ^ 

presentations  should  contact  Ms.  s' 

Rebecca  Hardy  at  202-395-3501  prior  to 

3:30  p.m.  on  August  16, 1994,  for  " 

clearance  to  the  NEOB.  " 

FOR  FURTHER  INFORMATION  CONTACT:  ^ 

Susan  E.  Alesi,  at  202-395-6803.  Office  ^* 

of  Federal  Procurement  Policy.  P 

SUPPLEMENTARY  INFORMATION:  On  ^' 

September  7,  1993,  the  Vice  President 

released  the  report  of  the  NPR  which 

required  simplification  of  the 

procurement  process  by  rewTiting  the 

FAR,  shifting  from  rigid  rules  to  guiding 

principles.  According  to  the  report,  the  gj 

FAR,  which  is  the  government's  n( 

principal  set  of  procurement  gi 

regulations,  is  too  process  oriented, 

changes  too  often,  minimizes  discretion  n( 

of  procurement  officials,  and  stifles  ac 

innovation.  The  Board  intends  to  m 

develop  a  plan  to  rewrite  the  FAR  to  d* 

move  from  a  system  of  rigid  rules  to  n] 

guiding  principles,  promote  decision  gl 

making  at  the  lowest  possible  level,  aj 

eliminate  unnecessary  regulatory 

requirements,  facihtate  innovative  Q 

contracting  and  develop  a  more  effective  or 

process  to  listen  to  its  customers.  m 

This  project  will  be  accomplished  pj 

under  the  direction  of  the  Administrator 

for  Federal  Procurement  Policy  with  the  th 

assistance  of  a  Board  of  Directors  pi 

comprised  of  senior-level  officials  from  Ft 

the  Executive  Branch.  cr 

The  Board  has  begun  planning  the  pi 

FAR  rewrite  project  by  defining  two 

approaches  and  by  drafting  a  model        ,  pr 

FAR  Part  9  that  adheres,  for  the  most  rei 

part,  to  the  drafting  principles  outlined  re] 

in  this  announcement  as  the  first  th 

approach.  However, -if  the  FAR  is  thi 

actually  rewritten  along  the  lines  of  the 

model,  we  expect  that  there  would  be  ini 

additional  material  and  more  than  one  pr 

optional  approach  or  illustration  to  be  co 

included  in  many  parts  of  the  su 

nonregulation  part  of  the  model.  The 

Board  intends  to  recommend  adoption  rei 
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or  suggestions  will  be  allowed  five 
minutes  each  to  present  their  views, 
provided  they  notify  Ms.  Rebecca  Hardy 
at  202-395-3501  by  August  10.  1994. 
Persons  or  organizations  with  similar 
positions  are  encouraged  to  select  a 
common  spokesperson  for  presentation 
of  their  views. 

ADDRESSES: Written  comments  and 
statements  for  presentation  should  be 
submitted  to  Susan  E.  Alesi,  Special 
Assistant  for  Regulations,  Office  of 
Federal  Procurement  Policy.  725  17th 
Street,  NVV,  Washington.  DC  20503. 
A  public  meeting  will  be  held  in 
Room  2010,  New  Executive  Office 
building  (NEOB).  725  17th  Street,  N\V, 
Washington.  DC.  Individuals  wishing  to 
attend  the  meeting,  including 
individuals  wishing  to  make 
presentations  should  contact  Ms. 
Rebecca  Hardy  at  202-395-3501  prior  to 
3:30  p.m.  on  August  16,  1994.  for 
clearance  to  the  NEOB. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Alesi.  at  202-395-6803,  Office 
of  Federal  Procurement  Policy. 
SUPPLEMENTARY  INFORMATION:  On 
September  7,  1993,  the  Vice  President 
released  the  report  of  the  NPR  which 
required  simplification  of  the 
procurement  process  by  rewTiting  the 
FAR,  shifting  from  rigid  rules  to  guiding 
principles.  According  to  the  report,  the 
FAR,  which  is  the  government's 
principal  set  of  procurement 
regulations,  is  too  process  oriented, 
changes  too  often,  minimizes  discretion 
of  procurement  officials,  and  stifles 
innovation.  The  Board  intends  to 
develop  a  plan  to  rewrite  the  FAR  to 
move  from  a  system  of  rigid  rules  to 
guiding  principles,  promote  decision 
making  at  the  lowest  possible  level, 
eliminate  unnecessary  regulatory 
requirements,  facihtate  innovative 
contracting  and  develop  a  more  effective 
process  to  listen  to  its  customers. 

This  project  will  be  accomplished 
under  the  direction  of  the  Administrator 
for  Federal  Procurement  Policy  with  the 
assistance  of  a  Board  of  Directors 
comprised  of  senior-level  officials  from 
the  Executive  Branch. 

The  Board  has  begun  planning  the 
FAR  rewrite  project  by  defining  two 
approaches  and  by  drafting  a  model 
FAR  Part  9  that  adheres,  for  the  most 
part,  to  the  drafting  principles  outlined 
in  this  announcement  as  the  first 
approach.  However, -if  the  FAR  is 
actually  rewritten  along  the  fines  of  the 
model,  we  expect  that  there  would  be 
additional  material  and  more  than  one 
optional  approach  or  illustration  to  be 
included  in  many  parts  of  the 
nonregulation  part  of  the  model.  The 
Board  intends  to  recommend  adoption 


of  the  NPR  philosophy  of  giving  greater 
flexibility  in  the  formulation  and 
administration  of  contracts. 

Questions  for  Commentors 

To  assist  the  Board  in  its 
deliberations,  it  is  requested  that  all 
interested  parties  review  the  proposed 
approaches,  drafting  principles,  and 
illustration  of  the  model  rewrite  of  FAR 
Part  9.  This  notice  solicits  comments  on 
the  proposed  approaches  for  the  FAR 
rewrite  and  not  on  the  content  of  the 
model  rewrite  of  FAR  Part  9.  In 
preparing  comments  the  Board  requests 
that  commentors  consider  the  following 
questions  with  regard  to  each  approach: 

1.  Does  the  proposed  approach 
represent  an  improvement  to  the 
existing  FAR  system?  If  not.  please 
suggest  an  alternative  approach. 

2.  Does  the  proposed  approach 
remove  from  the  regulations  system 
unnecessary,  burdensome  direction 
while  still  providing  the  procurement 
community  with  sufficient  common 
pohcy  and  principles?  If  not.  please 
suggest  an  alternative  approach. 

3.  Does  the  proposed  approach 
increase  discretion  and  encourage 
innovation  while  still  fostering  good 
contracting  practices?  If  not,  please 
suggest  an  alternative  approach. 

4.  Does  the  proposed  approach 
simplify  the  procurement  process?  If 
not,  please  suggest  an  alternative 
approach. 

5.  Does  the  approach  of  publishing 
nonregulation  information  in  an 
acquisition  manual  provide  useful 
guidance  for  contracting  officers  in 
decision  making,  formulating  process  or 
practical  solutions,  identifying 
alternatives?  If  not,  please  suggest  an 
alternative  approach. 

6.  Does  the  proposed  approach  for  the 
Code  of  Federal  Regulations  to  contain 
only  the  regulation  component  of  the 
model  raise  any  concerns  for  you?  If  so. 
please  suggest  an  alternative  approach. 

7.  The  nonregulation  component  of 
the  model  would  normally  not  be 
published  for  public  comment  in  the 
Federal  Register.  Does  this  approach 
create  a  problem?  What  problem?  If  so. 
please  suggest  an  alternative  approach. 

8.  Which  types  or  categories  of 
provisions  and  clauses  would  you 
recommend  to  be  included  in  the 
regulation  component  of  the  model?  In 
the  nonregulation  manual  component  of 
the  model? 

9.  Does  the  proposed  approach  to 
include  only  guidance  needed  by 
procurement  personnel  improve  the 
contracting  process?  If  not.  please 
suggest  an  alternative  approach. 

10.  Is  there  a  better  approach  for 
rewriting  the  FAR?  What  is  it? 


11.  How  do  we  carry  forward  to  lower 
levels  the  concept  of  moving  awav  from 
a  centralized  direction? 

12.  Please  provide  any  other 
comments  you  consider  appropriate. 

First  Proposed  Approach 

Discussion 

The  basic  thrust  of  this  approach 
under  consideration  by  the  Board  is  to 
divide  the  FAR  into  regulation  and 
nonregulation  (a  Govemmentwide 
manual)  components.  The  new  FAR  will 
essentially  retain  its  current  53  Part 
structure  and  will  contain  poHcies. 
provisions  and  clauses  necessary  to 
implement  statutory  requirements, 
primary  regulation  requirements,  basic 
pohcies/guiding  principles  and 
essential  govemmentwide  procedures. 
Much  of  the  material,  provisions  and 
clauses  that  will  be  removed  from  the 
FAR  will  be  made  available  in 
nonregulation  remarks  in  a  Federal 
acquisition  manual.  In  addition, 
agencies  will  continue  to  issue 
supplements  to  the  FAR.  including 
minimal  mandatory  as  well  as 
nonmandatory  provisions.  The  FAR  will 
be  mandatory  for  use  by  the  agencies, 
and  will  be  codified  in  the  Code  of 
Federal  Regulations. 

The  Government  acquisition  manual 
will  include  the  FAR  text,  and  in 
addition,  will  provide  nonmandatorv 
guidance,  alternative  approaches,  forms, 
clauses,  and  other  examples  that  may  be 
used,  at  their  discretion,  by  contracting 
officers  in  structiuing  a  procurement. 
The  nonregulation  material  in  the 
manual  will  be  pubfished  for  public 
comment  only  when  required  by 
Section  22  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C. 
418b),  which  does  not  require 
publication  of  the  type  of  information 
normally  provided  nonregulation 
component  of  the  acquisition  manual. 

The  FAR  system  will  promote 
decision  making  at  the  lowest 
practicable  level  by  permitting 
contracting  officers  to  use,  modify,  tailor 
to  best  suit  individual  situations  or 
disregard  nonregulation  policies, 
procedures,  provisions,  forms  and 
clauses.  For  example,  in  the  illustration 
of  a  new  FAR  Part  9,  the  clauses 
covering  First  Article  Approval, 
Contractor  Testing,  (FAR  52.209-3) 
would  be  eliminated  from  the  regulation 
component  but  would  be  included  in 
the  nonregulation  component. 

Proposed  Drafting  Principles — Structure 

1.  Include  in  the  FAR  statements  of 
general  policy,  standards,  forms, 
provisions,  and  clauses  that — 

a.  Are  required  by.  or  reasonably 
necessary  to  implement  Statutes. 
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leii 


Executive  Orders,  QMB 
Polio-  Letters,  and. 
law. 

b.  The  FAR  Council 
signatories  decide  niust 
governmentwide  a 
consistency  is  essen 
effective  and  effici 
system. 

2.  Do  net  include 

a.  Procedures,  po 
clauses  which  are 

b.  Guidance  that 
procurement  person  nel 

3.  Include  in  the 

a.  Examples  of  vaiious 
methods  for  compliance 
policies,  provisions 

b.  Procedures, 
provisions,  and  cla 
Mscd.  modified,  or 
tliscretion  of  the  Coitracti 


Circulars.  OFPP 
IS  appropriate,  case 


ji  the  FAR: 
1  cies.  provisions  or 
essential, 
not  needed  by 


ni»t 

ii 


a  cquisition  manual — 
optional 
with  FAR 
and  clauses, 
ices,  forms 
that  may  be 
used,  at  the 
ng  Officer. 


pra  :t 


uses 
nDt 


foth 


ifO 


and 


Proposed  Drafting 

1.  Clearly  identify' 
requirements,  basic 
principles. 

2.  Avoid  proscripl  i 
in  favor  of  setting 
principles. 

3.  Use  goals  and  ekpect 
in  place  of  processes 

4.  Assume  the  rea^  I 
professional  with  a 
knowledge,  skills 
job. 

5.  Assume  contractors 
officials  are  going  to 
thing."' 

6.  Assign  responsibi 
to  the  lowest  practic  ibl 
contracting  officers 
responsibility,  and 
to  find  the  most  efficient 
way  to  meet  custom 
and  time  frames 

7.  Minimize  admi 
paperwork  burdens 
cifficials  and  contractors. 

8.  Include  in  the 
procurement  related 
regulations,  such  as 


P  inciples — General 

the  statutory 
johcies.  and 
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or  joint  FAR 
have 

ication  because 
ial  to  maintain  an 
t  acquisition 


ion  and  rigid  rules 
guiding 


:ted  outcomes 
or  procedures, 
er  is  a  procurement 

ropriate 

abilities  to  do  the 


and  contracting 
do  the  "right 

lity  for  decisions 
e  level,  giving 
uthority. 
i^aximum  flexibility 
.  cost-effective 
T  mission  needs 

listrative  and 
)n  contracting 


FAR 


references  to 
statutes  and 
abor  laws,  and 


small  business  size  standards.  Provide, 
as  appropriate,  in  the  acquisition 
manual,  necessary  additional 
information  to  assist  the  contracting 
officers  in  complying  with  those 
requirements. 

9.  Provide  guidance  that  encourages 
sound  business  practices,  streamline  the 
contracting  process,  contributes  to 
increased  productivity,  and  cost 
effectiveness. 

1 0.  Provide  guidance  that  implements 
policies  based  on  statute  without  just 
restating  the  law. 

11.  Avoid  guidance  and  other  controls 
that  impose  unnecessary  dollar 
thresholds,  approval  levels,  contractor 
certifications,  coordination  and 
documentation  requirements, 
determinations. 

12.  Provide  guidance  that  offers 
maximum  opportunity  for  innovative 
contracting  approaches. 

13.  Avoid  the  creation  of  regulations 
to  address  every  contracting 
contingency. 

14.  Provide  guidance  to  contracting 
officers  that  encourages  risk 
management  rather  than  risk  avoidance. 

15.  Avoid  regulations  that  impose 
government-unique,  unnecessary 
requirements  on  federal  contractors. 
Promote  the  acquisition  of  commercial 
products  and  reliance  on  the 
commercial  marketplace. 

16.  Apply  a  consistent  set  of  drafting 
conventions  so  that  the  FAR  will  be 
succinct  and  understandable  to  the 
general  reader. 

Second  Proposed  Approach 

The  second  approach  is  essentially 
the  same  as  the  first  approach  with 
respect  to  which  material  would  be 
regulations  and  which  material  Would 
be  provided  in  a  nonregulation 
acquisition  manual.  However,  the 
nonregulation  material  would  not  be 
published  as  a  governmentwide  manual. 
Rather,  each  agency,  or  group  of 
agencies  would  be  authorized  to  publish 
its  own  manual  containing  its  own 


guidance.  These  manuals  would  contain 
a  minimal  amount  of  mandatory 
material  applicable  to  the  internal 
operations  of  the  agency  or  necessary-  to 
implement  the  statutes  that  apply  to  that 
agency  or  group  of  agencies.  The 
remainder  of  the  material  in  the  manual 
would  be  that  as  noted  in  the  first 
approach  as  nonregulation  in  nature  and 
not  mandatory.  Thus  the  FAR  system 
would  be  comprised  of  the  FAR 
(regulations)  and  agency  acquisition 
manuals  (nonmandatory  guidance  and 
minimal  mandator}'  requirements)  that 
would  take  the  place  of  current  agency 
supplements. 

^lustration  of  the  First  Proposed 
Approach 

Model  of  revised  Part  9.  The  model 
FAR  Part  9  is  provided  in  the  appendix 
to  illustrate  the  first  approach  being 
considered  by  the  Board.  Comment  onlv 
on  the  approach  illustrated  by  this 
model  rewrite,  and  not  on  the  content 
of  the  model  rewTite  on  Part  9.  FAR  Part 
9  will  be  submitted  to  a  committee  for 
revisions  in  accordance  with  these 
Drafting  Principles  once  the  Drafting 
Principles  have  been  approved.  The 
following  model  rewrite  of  FAR  Part  9 
shows  the  governmentwide  acquisition 
manual  as  it  would  appear  under 
proposed  number  one. 

Proposed  approach  number  two 
would  follow  the  same  priteria  as  is 
followed  under  proposed  approach  one 
to  determine  which  material  is  to  be 
codified  in  the  CFRand  which  material 
is  to  appear  in  nonregulation  guidance. 
However,  under  proposed  approach 
number  two.  the  nonregulation 
guidance  would  be  published  by 
individual  agencies  in  manuals  that 
apply  to  contracts  issued  by  that  agency. 

Dated:  June  30,  1994. 
Steven  Kelraan, 

Administrator. 

BILLING  CODE  311(M)1-M 


MODEL  FAR  INTRODUCl 

(a)  Tbe  Federal  Acquisition  RegulatioD  Syst 
Federal  Acquisition  Regulation  (FAR),  wbi 
document,  and  agency  regulaiions  that  implen 
tbe  FAR.  The  FAR  and  its  suppiements  are  a 
of  Federal  Regulatioos. 

(b)  A  nonregulation  component  is  provided 
leaf  edition  for  assistance  of  FAR  users 
"Nonregulation  remarks".  Tbe  nonregulatioi 
mandatory  and  provide  guidance  and  examples 
tbe  force  and  effect  of  law.  Tbe  "Nonregula 
not  be  codified;  however,  portions  may  be  pi 
comment  only  wben  deemed  appropriate  I 
agencies  issuing  this  document  Some  nonr 
include  examples,  information  from  oil 
suggestions  as  to  methods  to  use  in  particula 
though  a  method  may  be  suggested  in  t 
remarks,  it  is  not  intended  to  be  mandatory,  n 
restrict  any  contracting  officers  to  a  panicu 
suggested  methods  may  be  used  in  whole,  in 
depending  on  the  preferences  of  the  agenc; 
officer. 

PART   »— CONTRACTOR    QUALIl 

SUBPART  9.1— RESPONSIBLE  PRC 
CONTRACTORS 

9.100  Scope   of  subpart. 

This  subpart  implements  41  U.S.C.  403('; 
prospective  contractor  and  subcontractor  respoi 

9.101  Definitions. 

"Responsible  prospective  contractor"  means 

meets  tbe  standards  m  9.104. 

"Preaward  survey"  means  an  evaluation  by  a : 

of  a  prospective  contractor's  capability  to  pe 

contract 

"Surveying  aaivity"  means  the  cog..izant  oonu 

office  or,   if  theie  is  no  such  office,  ano 

designated  by  the  agency  to  condua  prcawaid  si 

9.102  Applicability. 

(a)  This  subpart  applies  to  all  proposed  co 
prospective  contractor  that  is  located — 

(1 )  In  the  United  States,  its  possessions,  or  Pu< 

(2)  Elsewhere,  unless  application  of  the  si 
inconsistent  with  the  laws  or  customs  where 
located. 

(b)  This  subpart  does  not  apply  to  proposed  cor 

(1)  Foreign,  State,  or  local  governments; 

(2)  Other  Federal  agencies  or  their  instmmental 

(3)  Agencies  for  tbe  bUnd  or  other  severely  I 
nonregulation  remarks  under  9.104  and  Subpart 
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MODEL  FAR  INTRODUCTION 

(a)  The  Federal  Acquisition  Regulatioo  System  consists  of  the 
Federal  Acquisition  Regulation  (FAR),  which  is  the  primary 
document,  and  agency  regulaiions  that  implement  or  supplement 
\ht  FAR.  The  FAR  and  its  supplements  are  codified  in  the  Code 
of  Federal  Regulations. 

(b)  A  nonregulation  component  is  provided  in  the  FAR  loose- 
leaf  edition  for  assistance  of  FAR  users  and  identified  as 
'NonregulatioD  remarks".  The  nonregulation  remarks  are  ooc 
mandatory  and  provide  guidance  and  examples  which  do  not  have 
the  force  and  effect  of  law.  The  "Nonregulation  rernvks'  will 
not  be  codified;  tiowever,  portions  may  be  published  for  public 
comment  only  when  deemed  appropriate  by  the  regulatory 
agencies  issuing  this  document  Some  nonregulation  remarks 
include  examples,  information  from  other  sources  and 
suggestions  as  to  methods  to  use  in  particular  situations.  Even 
though  a  method  may  be  suggested  in  the  nonregulation 
remarks,  it  is  not  intended  to  be  mandatory,  nor  is  it  intended  to 
restrict  any  contracting  officers  to  a  particular  method.  The 
suggested  methods  may  be  used  in  whole,  in  part,  or  not  at  all. 
depending  on  the  preferences  of  the  agency  and  contracting 
officer. 

PART   »— CONTRACTOR    QUALIFICATIONS 

SUBPART  9.1— RESPONSIBLE  PROSPECTIVE 
CONTRACTORS 

9.100  Scope    of  subpart. 

This  subpart  implements  41  U.S.C.  403(7)  and  addresses 
prospective  contractor  and  subcontractor  responsibility. 

9.101  Definitions. 

"Responsible  prospective  contractor"  means  a  contractor  that 

meets  the  standards  in  9. 104. 

"Preaward  survey"  means  an  evaluation  by  a  surveying  activity 

of  a  prospective  contractor's  capability  to  perform  a  proposed 

contract. 

"Surveying  aaivity"  means  the  oog..izant  contract  atainistration 

office  or,   if  there  is  no  such  office,  another  organization 

ds>ignated  by  the  agency  to  conduct  prcawaid  surveys. 

9.102  Applicability. 

(a)  This  subpart  applies  to  all  proposed  contracts  with  any 
prospective  contractor  that  is  located — 

(1 )  In  the  United  States.  iLs  possessions,  or  Puerto  Rico;  or 

(2)  Elsewhere,  unless  application  of  the  subpart  would  be 
inconsistent  with  the  laws  or  customs  where  the  contractor  is 
located. 

(b)  This  subpart  does  not  apply  to  proposed  contracts  with: 

(1)  Foreign,  State,  or  local  governments; 

(2)  Other  Federal  agencies  or  their  instrtmientalities;  or 

(3)  Agencies  for  the  blind  or  other  severely  handicapped  (see 
nonregulation  remarks  under  9.104  and  Subpart  8.7). 


9.103     Policy. 

(a)  Purchases  shall  be  made  from,  and  contracts  shall  be  awarded 
to.  responsible  prospective  contractors  only.  A  prospective 
contractor  must  affumativcly  demonstrate  its  responsibility  and 
may  be  required  by  the  contracting  officer  to  provide  evidence  of 
its  subcontractor's  re^KMisibility. 

(b)  Determinations  of  responsibility  or  noiffcsponsibility  art 
within  the  authority  of  the  contracting  officer,  except  tiwse 
relating  to  small  business  concerns,  in  which  case  responsibility 
resu  with  the  Small  Business  Administration,  which  is 
responsible  for  deciding  whether  or  not  to  issue  Certificates  of 
Competency  (see  Subpart  19j6>. 

(c)  If  a  procurement  is  being  conducted  under  Section  8(a)  of  the 
Small  Business  Act,  responsibility  deierminaiions  shall  be 
handled  under  Subpart  19.8. 

(d)  Any  special  standards  of  responsibility  shall  be  set  forth  m 
the  soliciiation  (and  so  identified)  and  shall  apply  to  all  offerers, 
(ei  Preaward  survey  information  that  contains  proprietary  and/br 
source  selection  information  shall  be  marked  with  the 
appropriate  legend  and  protected  accordingly  (see  3.104-4(i)  and 
(k)). 

Nonregulation    remarks 

^^'hile  Covemmeni  purchases  should  be  made  economically,  you 
need  not  award  based  on  lowest  price  if  you  find  thai  offeror  may 
not  be  able  to  perform  satisfactorily.  It  may  be  more  appropriate 
to  award  to  the  next  low  offer  to  avoid  late  deliveries,  or  other 
unsatisfaaory  performance  resulxing  in  additional  contractual  or 
administrative  costs. 

When  experience  has  demonstrated  that  unusual  expertise  or 
speciali:fd facilities  are  needed  for  adequate  contraa  performance, 
you  may  establish  special  standards  of  responsibility . 

9.104   Standards. 

To  be  determined  responsible,  a  contraaor  mast — 

(a)  Have  adequate  financial  resources  to  perform  the  contract,  or 
the  ability  to  obtain  them; 

(b)  Be  able  to  comply  with  the  required  or  proposed  delivery  or 
performance  schedule,  taking  into  consideration  all  existing 
commercial  and  governmental  business  commitments; 

(c)  Have  a  satisfactory  perfcMmancc  reconl; 

(d)  Have  a  satisfactory  record  of  integrity  and  business  ethics; 

(e)  Have  the  necessary  organization,  experience,  accounting  and 
operational  controls,  and  technical  skills,  or  the  ability  to  obtain 
them  (including,  as  appropriate,  such  elements  as  production 
control  procedures,  propcny  control  systems,  quality  assurance 
measures,  and  safety  programs  applicable  to  materials  to  be 
produced  or  services  to  be  performed  by  the  prospective 
contractor  and  subcontractors). 

(0  Have  the  necessary  production,  construction,  and  technical 
equipment  and  facilities,  or  the  ability  to  obtain  them;  and 
(g)  Be  otherwise  qualified  and  eligible  to  receive  an  award  under 
^plicable  laws  and  regulations. 
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Nonregulation    remarks 

Apphinj  tfw  rtnruiardx 
Ability  to  obtain  resources.  You  may  ask  the  contractor  for 
acceptable  evidence  of  lability  to  obtain  required  resources  (see 
9.104- J(a).  (e).  and  m),  unless  you  know  it  has  sufficient 
resources  or  proposes  w  perform  the  contract  by  subcontracting. 
Acceptable  evidence  could  consist  of  a  commitment  or  explicit 
arrangement,  that  willlbe  in  existence  at  the  time  ofcoruract 
award,  to  rent,  purcfmse,  or  otherwise  acquire  the  needed 
facilities,  equipment,  other  resources,  or  personnel 
Sati^anr>r\  pfrfnrmnrurf  record.  You  may  determine  a  contractor 
to  be  nonre sponsible  i  f  it  is  or  recently  has  been  seriously 
deficient  in  contraa  per  brmance,  unless  the  circumstances  were 
properly  beyond  the  co  tractor's  control,  or  the  contractor  has 
taken  appropriate  corre  :tive  action.  You  can  view  a  contractor's 
past  failure  to  apply  i  ufflcieni  tenacity  and  perseverance  to 
perform  acceptably  as  i  \rong  evidence  ofnonresponsibility.  For 
the  quality  requirements  of  the  contract 
or  noncompliance  with  j  ubconiraaing  plans  (if  apian  is  required 
under  Subpart  19. 7) 
^ffiliared  concerns.  AfjTdicued  concerns  (see  "Affiliates"  and 
"Concerns"  in  19.101)  i  re  normally  considered  separate  entities 
in  determining  ccniracu  >r  reiponsibdiry.  However,  an  affiliate's 
past  performance  and  in  'egrity  may  be  considered  in  determining 
the  responsibility  of  the  Jrime  contraaor. 

Conducting   preawari    surveys 


Obiaining  informaiion 


limit  requests  for  info 
offerors  in  range  for  aw 
especially  nhen  researdfi 
obtain  this  informaiion 

Examples  of  some 
in  evaluating  contracioi 
Excluded  from 
preaward  survey  report  r 
you  may  refer  to 
'36.201(c)(2)). 
Determinations.  Unless 
contracting  officer's 
a  determination  that 
that  contraa. 
Conditions  for  preav.arc 


To  limit  expenses  of  offerors,  you  may 

rtuuion  to  only  the  low  bidder  or  those 

ird  However,  in  negotiated  contracting, 

and  development  is  involved,  you  may 

efore  issuing  the  request  for  proposals. 

sottrces  of  informaiion  that  may  be  useful 

responsibility  include  the  list  of  Parties 

Procu^meni  Programs  (see  Subpart  9.4.), 

and,  if  the  contract  is  for  construction, 

rformance  evaluation  reports  (see 


survey; 


't*^ 


P' 


separate  determination  is  prepared,  the 
Sighing  of  a  contraa  effectively  constitutes 
the  prospective  contraaor  is  responsible  for 


..sur\e\s.  You  should  consider  requesting 

ien  the  informaiion  you  have  is  not 

'.rminaiion  regarding  responsibility. 

a  low  dollar  value,  a  preaward  survey 


d'le 


a  preaward  survey  h 

sufficient  to  make  a 

However,  if  the  contracAis  < 

may  not  be  cost  effectiv 

Fequesrs  for  preaward  s  jnfxi^f  Preaward  Suney  of  Prospective 


SF  1403)  may  be  used  to  request  a 
fo  yruition  useful  to  include  in  preaward 


Contractor  (General), 
preaward  survey.  Inft 
survey  requests. 

•  Specify  any  addiiioni  I  factors  about  which  informaiion  is 
needed: 

•  Include  the  complete 
indicating  prior  unsa^sfactory 

•  State  whether  the 


wliciunion  package  and  any  information 
performance  by  the  contraaor; 
coi^racting  office  will  participate  in  the 


•  Specify  the  date  when  the  report  is  required  This  date  should 
be  consistent  with  the  scope  of  the  survey  requested  and 
normally  albw  at  least  7  working  days: 

•  Any  limiting  of  the  scope  of  the  survey. 

Surveys  of  nonprofit  agencies  serving  people  who  are  blind 


QL 


have  other  severe  disabilities.  The  Commiaeefor  Purchase  from 
People  Who  Are  Blind  or  Severely  Disablled  (Committee) 
determines  the  supplies  and  services  agencies  are  required  to 
purchase  from  nonprofa  agencies  serving  people  who  are  blind 
or  have  other  severe  disabilities  and  whether  the  nonprofit 
agency  is  responsible  (see  Subpart  8.7). 

The  Committee  may  request  a  contraaing  office's  assistance 
in  assessing  the  capabilities  of  a  nonprofit  agency  The 
contraaing  officer  then  has  the  option  of  requesting  a  capability 
survey,  or  notifying  the  Committee  that  the  nonprofit  agency  is 
capable,  with  supporting  rationale,  and  thai  the  survey  is  waived 
Ordinarily  the  capability  survey  would  focus  only  on  the 
technical  and  production  capabilities  to  furnish  the  supplies  or. 
services  being  considered  for  addition  to  the  Procurement  List 

SUBPART  9.2— QUALIFICATIONS  REQUIREMENTS 

9.200  Scope   of  subpart. 

This  subpart  implements  10  U.S.C.  2319  and  41  U.S.C.  253c 
and  prescribes  policies  regarding  qualificatian  requireineois. 

9.201  Definitions. 

"Procuring  activity,"  as  used  in  tbis  subpart,  means  "contracting 
activity"  as  defined  in  Subpart  2.1  unless  otherwise  specified  in 
agency  regulations. 

"Qualification  requirement"  means  a  GoN-emment  tequirement  for 
testing  or  other  quality  assurance  demoostiatiOD  that  must  be 
completed  before  award  of  a  contract 

"Qualified  bidders  list  (QBL)"  means  a  list  of  bidders  who  have 
had  their  products  examined  and  tested  and  who  have  satisfied  all 
applicable  qualificatioa  requirements  for  that  product  or  have 
otherwise  satisfied  all  applicable  qualification  requirements. 
"Qualified  manufacturers  list  (QML)"  means  a  list  of 
manufacmrers  who  have  had  their  products  examined  and  tested 
and  who  have  satisfied  all  applicable  qualification  requirements 
for  that  product 

"Qualified  products  list  (QPL)"  means  a  list  of  products  which 
have  been  examined,  tested,  and  have  satisfied  all  applicable 
qualification  requirements.  - 

Nonregulation    remarks 

Qualification  and  limnj  in  a  QPL.  QML.  or  QBL  is  the  process 
by  which  (a)  products  are  obtained  from  manufacturers  or 
distributors,  examined  and  tested  for  compliance  with 
specifications,  or  (b)  manufacturers  or  potential  offerors  are 
provided  an  opportunity  to  demonstrate  their  abilities  to  meet  the 
standards  specified  for  qualification.  The  names  of  successful 
products,  manufacturers,  or  potential  offerors  are  included  on 
lists  evidencing  their  status.  Generally,  qualification  is 
performed  in  advance  and  independently  of  any  specific 
acquisition  action.  After  qualification,  the  products, 
manufacturers,  or  potential  offerors  are  included  in  a  QPL,  QML 
or  QBL 

Specifications  and  instructions.  Specifications  for  qualified 
product  are  included  in  the  Index  of  Federal  Specifications, 
Starulards  and  Commercial  Item  Descriptions,  FPMR  101-29.1 
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and  the  Department  of  Defense  Index  of  Sy 
Standards.  Instnutions  concerning  qucdificatic 
included  in  Federal  Standardization  Handboo. 
Chapter  IV  and  Defense  Standardization  M 
Chapter  IV,  as  amended  by  Military  Siandai 
These  documents  may  be  obtained  byfollowin 
in  the  provisions  at  52.210-1  and  52.210-2. 

9.202  EcUblishmcDt  of  a   qualirication 

(a)  Before  establishing  a  qualification  require 
head  shall  prepare  a  written  justification  as  to— 

(1)  The  necessity  for  establishing  the  qualificati< 

(2)  The  reasons  why  the  qualification  requ 
demonstrated  before  contract  award; 

(3)  The  likely  costs  for  testing  and  evaluatic 
incurred  by  an  offeror  to  become  qualified;  and 

(4)  All  requirements  that  an  offercH-  (or  its  {mxx 
-in  order  to  become  qualified.  Only  those  requir 
the  least  restrictive  to  meet  the  purposes  i 
establishment  of  the  qualification  requirements ! 

(b)  Upon  request  to  the  contracting  activity.  ] 
shall  be  provided — 

(1)  All  requirements  that  they  or  their  produci 
become  qualified;  and 

(2)  At  their  expense  (but  see  (cK2)  with 
businesses),  a  prompt  opportunity  to  demonstn 
meet  the  standards  specified  for  qualificatioi 
personnel  and  facilities  of  the  agency  concern 
agency  obtained  through  interagency  agree 
contract  or  other  methods  ^iproved  by  the  ager 
of  commercial  fums). 

(c)  If  active  competition  on  anticipated  futi 
requirements  is  likely  to  be  fewer  than  two  mai 
products  of  two  manufacturers,  the  agency  shall 

(1)  Periodically  pufotish  notice  in  (he  C^ommerc 
soliciting  additional  sources  or  products  to  » 
unless  the  contracting  officer  determines  that 
would  ctMnpromise  national  security. 

(2)  Bear  the  cost  of  conducting  the  testing  and 
small  business  concern  or  a  product  manufac 
business  concern  which  has  met  (he  standai 
qualification  and  which  could  reasonably  be  exf: 
for  a  contract  for  that  requirement.  Costs 
producing  the  item  or  establishing  the  pro 
control,  or  other  system  to  be  tested  and  evalu 
covered  by  (be  agency.  The  costs  of  testing  an 
be  assumed  only  if  the  agency  determines  th 
qualified  sources  or  products  will  likely  prod 
from  increased  competition  for  future  requirem 
amortize  the  cos(s  incurred  by  (he  agency  wit 
period  of  time,  considering  the  duration  and 
anticipated  future  requirements.  A  prospei 
requesting  (hat  the  Government  bear  testing  and 
must  certify  as  to  its  status  as  a  small  busina 
Section  3  of  (be  Small  Business  Act  (15  U.S.C 
receive  further  consideratioo. 

(d)  When  justified  under  the  circumstances,  th* 
responsible  for  establishing  a  qualification  n 
submit  to  the  competition  advocate  fog  the  pi 
responsible  for  purchasing  the  item  subject  to 
requirement  a  determination  that  it  is  unreasc 


Federal  Register  /  Vol.  59.  No.  128  /  Wednesday.  July  6.  1994  /  Notices 


34683 


Xpp«ndix-Mod«l      PAR 


atui  the  DepartnuRi  of  Defense  Index  of  Specifications  and 
Standards.  Instructions  concerning  qualification  procedures  are 
included  in  Federal  Standardization  Handbook.  FPMR  101-29, 
Chapter  IV  and  Defense  Standardization  Manual  4120.3-M, 
Chapter  IV.  as  amended  by  Military  Standards  961  and  962. 
These  documents  may  be  obtained  by  following  the  procedures 
in  the  provisions  at  52.210-1  and  52.210-2. 

9.202  Ectablisbnicnt  of  •   qualiHcatioii  rcqntrcnicnL 

(a)  Before  establishing  a  qoalification  requiremeat.  the  agency 
bead  shall  prepare  a  wriuen  jusuficatioo  as  to — 

(1)  The  necessity  for  establishing  ibe  qualification  requiremeiit; 

(2)  Tbe  reasons  why  ibe  qualification  requirement  must  be 
demonstrated  before  contract  award; 

(3)  Tbe  likely  costs  for  testing  and  evaluation  which  will  be 
incuired  by  an  ofleror  to  become  qualified;  and 

(4)  All  requirements  that  an  offeree  (or  its  product)  must  satisfy 
-in  order  to  become  qualified.  Only  those  requirements  which  are 
the  least  restrictive  to  meet  the  purposes  necessitating  the 
establishment  of  tbe  qualification  requirements  shall  be  ^xcified. 

(b)  Upon  request  to  tbe  contracting  activity,  potential  offerors 
shall  be  provided — 

(1)  All  requirements  that  they  or  their  products  must  satisfy  to 
become  qualified;  and 

(2)  At  their  expense  (but  see  (cX2)  with  regard  to  small 
businesses),  a  prompt  opportunity  to  demonsuiue  their  ability  to 

-  meet  tbe  standards  specified  for  qualification  using  qualified 
personnel  and  facilities  of  the  agency  concerned,  or  of  another 
agency  obtained  through  interagency  agreements  or  under 
contract,  or  other  methods  ^iproved  by  the  agency  (including  use 
of  commercial  fums). 

(c)  If  active  competition  on  anticipated  future  qualification 
requirements  is  likely  to  be  fewer  than  two  manofacturen  or  the 
products  of  two  manufactuiers,  the  agency  shall — 

(1)  Periodically  pubbsb  notice  in  the  (Commerce  Business  Daily 
soliciting  additional  sources  or  products  to  seek  qualification 
uaiess  the  contracting  officer  detennines  that  such  publication 
would  ctMnpromise  national  security. 

(2)  Bear  the  cost  of  conducting  the  testing  and  evaluation  for  a 
small  business  concern  or  a  product  manufactured  by  a  small 
business  concern  which  has  met  the  standards  specified  for 
qualification  and  which  could  reasonably  be  expected  to  compete 
for  a  contract  for  that  requirement.  Costs  associated  with 
producing  tbe  item  or  establishing  the  production,  quality 
conux)l,  or  other  system  to  be  tested  and  evaluated  shall  not  be 
covered  by  the  agency.  Tbe  costs  of  testing  and  evaluation  may 
be  assumed  only  if  the  agency  determines  that  the  additional 
qualified  sources  or  products  will  likely  produce  cost  savings 
fjrom  increased  competition  for  future  requirements  sufficient  lo 
amortize  the  costs  incurred  by  tbe  agency  within  a  reasonable 
period  of  time,  considering  the  duration  and  dollar  value  of 
anticipated  future  requirements.  A  prospective  contractor 
requesting  that  the  Oovemment  bear  testing  and  evaluation  costs 
must  certify  as  to  its  status  as  a  small  business  concern  under 
Section  3  of  tbe  Small  Business  Act  (IS  U.S.C  632)  in  order  to 
receive  further  consideration. 

(d)  When  justified  under  the  circumstances,  tbe  agency  activity 
responsible  for  establishing  a  qualification  requirement  shall 
submit  to  the  competition  advocate  f(tf  the  procuring  activity 
responsible  for  purchasing  the  item  subject  to  Ibe  qualification 
requirement,  a  deienninaiion  that  it  is  unreasonable  to  specify 


the  standards  for  qualificalioo  which  a  pKMpeciiwe  oSeror  (or  iu 
product)  must  satisfy.  After  oansidering  my  mmmfpxt  of  tbe 
oompetitioo  advocate  reviewing  the  detemtoation,  the  head  at 
tbe  procuring  activity  may  waive  tbe  requirements  of  9.202(a) 
for  up  to  2  years  for  tbe  item  tv/bjta  to  tbe  qualificatioo 
requirement.  Tbe  waiver  authority  provided  in  this  paragraph 
does  not  apfrty  with  respect  lo  qoaliflcatioa  requiremeou 
contained  in  a  (^Fl^  (^JSL,  or  QBL. 

(e)  Tbe  Certificate  of  Competency  procedues  in  Sul^nrt  19j6  ae 
not  applicable  to  a  challenge  by  an  <^faxK  to  either  the  validity 
of  tbe  qualificatJoQ  requirement  or  the  ofleror's  cooipliance  with 
such  requirement. 

SonreguUition    remarks 

If  a  qualification  requirement  applies  to  an  acquisition,  you 
should  consider  reviewing  the  applicable  QPL.  QML,  or  QBL  or 
other  list  of  sources  which  have  met  the  requirement,  before 
issuing  a  solicitation,  to  determine  the  extent  of  competition.  If 
the  number  of  sources  is  inadequau,  consider  whether  any 
sources  are  presently  undergoing  evaluation.  If  so,  the 
solicitation  could  be  rescheduled  to  allow  additional  sources  to 
qualify  or  possibly,  another  means  for  testing  or  demonstrating 
quality  assurance  used 

If  a  product  subject  to  a  qualification  requirement  is  to  be 
acquired  as  a  component  of  an  end  item,  it  is  recommended  that 
the  contracting  officer  identify  all  such  components  and  their 
qualification  requirements  in  the  solicitation  since  the  product  or 
source  must  meet  the  standards  specified  for  qualification  before 
otvanL 

9.203   Testing  and   evaluation  of  additioDal  offerors. 

(a)  If  testing  and  evaluauon  services  are  provided  by  contract,  tbe 
contractors  selected  to  provide  testing  and  evaluation  services 
shall— 

(1)  Not  be  expected  to  benefu  from  an  absence  of  additional 
qualified  sources;  and 

(2)  Be  required  by  their  contracts  to  adhere  to  any  restriction  on 
technical  data  asserted  by  the  offeror  seeking  qualification. 

(b)  An  offeror  seddng  qualification  shall  be  prwnpdy  irfcnned 
as  to  whetha  qualification  is  attained  and,  if  not,  tbe  reaso;^  why 
not. 

(c)  If  a  potential  offeror  can  demonstrate  to  the  satisfaction  of  the 
contracting  officer  that  tbe  potential  offeror  (or  its  produa)  meea 
the  standards  established  for  qualificatioo  or  can  meet  then 
before  tbe  date  specified  for  award,  a  potentiai  offerer  may  cot  be 
denied  tbe  opportunity  to  submit  and  have  its  offer  considered. 

(d)  Tbe  contracting  ofQcer  need  not  delay  a  proposed  award  in 
order  to  provide  a  potential  offeror  with  an  opportunity  to 
demonstrate  its  ability  to  meet  tbe  standards  specified  for 
qualification.  In  addition,  when  approved  by  tbe  agency  hf^6.  a 
procurement  need  not  be  delayed  in  order  to  comply  with 
9.202(a). 

Nonregulatiom    remarks 

When  an  agency  establishes  a  qualification  requirement,  it  may 
be  usefiil  to  urge  manufacturers  and  other  potential  sources  to 
demonstrate  their  ability  to  meet  the  qualification  standards 
before  award  and  send  a  CBD  notice  with  the  following 
information  to  Commerce  at  the  address  at  5.207(a)(2): 
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•  Inieni  to  establish  a  ^uaHfictaion  nquirement; 

•  The  spec^caioHnM\ber  and  name  of  the  product: 

•  The  name  and  addrexs  of  the  aaivity  to  which  a  request  for 
the  information  and  opportunity  described  in  9.202(a)(2) 
should  be  submiaedf 

•  The  anticipated  date  that  the  agency  will  begin  awarding 
contracts  subject  to  the  qualification  requirement: 

•  A  precautionary  notke  that  when  a  product  is  submitted  for 
qualification  testing,  the  applicant  must  furnish  any  specific 
information  that  mai  be  requested  of  the  manufacturer  before 
testing  will  begin: 

•  The  approximate  tirne  period  following  submission  for 
qualification  testing  by  which  the  applicant  will  be  notified 
whether  the  product  ftassed  or  failed 

9.204   Enforcement  jof  qualification   requirements. 

(a)  Agencies  may  not  qiforce  any  QPL,  QML,  or  QBL  «i(liout 
first  complying  witb  tbe  requiranents  of  9.202(a). 

(b)  Whenever  an  agency  elects,  wtietiier  before  or  after  awaM,  not 
to  enforce  a  qualificatioo  requirement  which  it  established,  the 
requirement  may  not  thereafter  \k  enforced  unless  tbe  agency 
ctunplies  with  9202(a).,  Tbe  only  exception  is  when  the  agency 
bead  detennines  that  Wk  Emergency  exists. 

(c)  Within  7  years  following  enforcement  of  a  QPL,  QML.  or 
QBL,  (he  qualificatioo  requirement  shall  be  examined  and 
revalidated  in  aocordande  with  tbe  requirements  of  9  J02(a).  Any 
periods  for  whicfa  a  wa  ver  under  9202(b)  is  in  effect  shall  be 
excluded  in  cc»nputing  the  7  years  within  which  review  and 
revalidation  must  occur. 


in 


status    regarding    qualification 


9.205     Changes 
requirements. 

If  an  agency  determines khat  a  product  or  source  ix)  longer  meets 
the  standards  specified  for  qualification,  the  agency  may  take 
appropriate  action  withiHit  advance  notiftcacioa.  However,  the 
agency  shall  {ffompily  notify  the  affected  parties  if  a  product  or 
source  is  removed  from  a  QPL,  QML,  or  QBL  or  will  no  longer 
be  identified  as  meeting  the  standards  specified  for  qualification 
and  provide  ^>ecific  information  why. 


SonregulatioH    remarks 
Circumstances  may  warrant 
QML,  or  QBL  or  affect 
identified  as  meeting  the 
promptly  reported  to  thk 
qualification  requirement 


removal  or  omission  from  a  QPL, 

whether  a  source  should  continue  to  be 

requirement  These  conditions  should  be 

agency  activity  which  established  the 


9.206   Contract   claiise 
Tbe  contracting  officer 
(Qualification  Requirem( 
tbe  acquisition  is  subject 


shall  insert  the  clause  at  52.209- IX, 
uirem^nts,  in  solidfations  and  contracts  when 
to  a  qualification  requirement. 


SUBPART  9.3— FIRST  ARTICLE  TESTING  AND 
APPROVAL 

9.301  Dcnnitions. 

"ApprovaL"  as  used  to  this  subpart,  means  tbe  cootxacting 

officer's  writteo  ootifkation  to  tbe  cootractor  uocepdag  the  lest 

results  of  tbe  first  article. 

'Thirst  article,"  as  used  in  this  sutqiart,  means  preproductioa 

models,  initial  productioD  samples,  lest  samjdes,  first  lots,  pilot 

tots,  and  pilot  models. 

"First  article  testing"  means  testing  and  evaluating  tbe  first 

article  for  conformance  with  specified  contract  requirements 

before  or  in  the  initial  stage  of  production. 

9.302  Policy. 

Hrst  article  testing  and  approval  (testing  and  approval)  is 
appropriate  when  it  is  cost  effective  and  in  tbe  interests  of  tbe 
(JovemmenL 

Nonregulatiom    remarks 

Use  of  firsl  article  test  requirements.  Testing  and  approval 
ensures  that  the  contractor  can  furnish  a  product  that  conforms  to 
all  contract  requirements.  In  deciding  whether  to  establish  a 
testing  arui  approval  requirement,  the  contracting  officer  should 
consider  factors  such  as  the  impact  on  cost  or  time  of  delivery; 
the  risk  to  the  Government  of  foregoing  such  a  test:  and  the 
availability  of  other,  less  costly,  methods  of  ensuring  the  desired 
quality. 
Testing  and  approval  may  be  appropriate  when: 

•  tkecontracior  has  not  previously  furnished  the  product  to  the 
Government: 

•  the  product  is  described  by  a  performance  specificatum: 

•  itis  essential  to  have  an  approved  first  article  to  serve  as  a 
manufacturing  standard 

•  the  contractor  previously  funushed  the  product  to  the 
Government,  but  there  have  been  subsequent  changes  in 
processes  or  specifications:  production  has  been  discorjinued 
for  an  extended  period  of  time:  or  tbe  product  acquired  under  a 
previous  contraa  did  noifunaion  property. 

Exceptions.  Circumstances  for  which  testing  and  approval  is 
generally  not  needed  include  (a)  research  or  development:  (b) 
products  requiring  qualification  before  award  (e.g.,  when  an 
applicable  qualified  products  list  exists:  (c)  products  normally 
sold  in  the  commercial  market:  or  (d)  products  covered  by 
complete  and  detailed  technical  specifications,  unless  the 
requirements  are  novel  or  exacting. 

Commencement  of  production.  Genendly,  before  first  article 
cpprovd,  the  acqiisition  of  mcurids  or  components,  or  the 
commencement  of  produxion,  is  a  the  sole  risk  of  the 
contractor.  To  minimize  this  risk,  you  may  provide  sufficient 
time  in  the  delivery  sdiedile  for  acqiisition  ofmaerids  and 


components,  end  for  prodtaion  after  receipt 
qtprovd.  When  Government  retirements  pru 
you  may.  brfore  qpprovd  of  the  first  atid 
contmctor  to  acgure  specific  maerids  or 
commence  prodtaion  to  the  extent  necessi 
delivery  schedtle  (see  nonregulaion  remaks  un 
incurred  based  on  this  aahorizaion  ere  nomidl 
contract  for  (I)  progress  payments  and 
settlements  if  the  contraa  is  terminaedfor  th 
the  Government. 

9.303    SoiicitatioD    provision. 
When  a  testing  and  an)roval  requirement  is  use 
officer  shall  include  in  the  solidtauon  a  provisi 
testing  and  approval  requirements  that  apply. 

Nonregulatory    remarks. 

Writim  a  solicitation  prnvininn 

The  following  may  be  useful  in  formulatin 

provision  for  testing  and  approval- 

•  Where  the  contraaor  is  to  be  responsible  for 
specify  (I)  the  performance  or  other  characte 
first  article  must  meet:  (2)  the  detailed  techni 
for  the  tests  that  must  be  performed:  and  (3)  i 
data  thai  must  be  submitted  to  the  Goverrum 
article  approval  test  report. 

•  Where  the  Government  is  to  be  responsible) 
specify  the  performance  or  other  charaaerisii 
article  must  meet  and  the  tests  to  which  the  J 
be  subjected' 

•  Permit  the  submission  of  alternative  offers,  c 
testing  and  approval  and  the  other  without: 

•  Have  a  delivery  schedule  for  the  production  q 
12.104).  The  delivery  schedule  may  (1)  be  tht 
or  not  testing  and  approval  is  waived;  or  (2) ; 
earlier  delivery  when  testing  and  approval  is  i 
Government  desires  earlier  delivery.  In  the  lai 
contracting  officer  should  consider  not  using 
factor  art, ;  suhing  difference  in  delivery  scht 
nonregulaiion  clause  at  52-209-3X,  First  Arti 
Government  Testing,  may  be  used  for  desigru 
delivery  xhedulefor  the  first  article. 

•  Provide  for  the  submission  of  contract  numbi 
document  the  offeror's  eligibility  for  a  waive, 
and  approval  requirement: 

•  State  whether  the  approved  first  article  will  se 
manufacturing  standard'  and 

•  When  the  Government  is  responsible  for  first 
you  may  want  to  include  the  Government's  e 
costs  as  a  factor  for  use  in  evaluating  offers. 

•  Inform  offeron  that  prices  for  first  articles  anc 
tests  in  relation  to  production  quantities  shou. 
materially  unbalanced  (see  15.814)  if  first  arti 
article  tests  are  to  be  separately  priced 
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components,  aid  for  prodiction  after  receipt  of  first  artide 
cpprovd.  When  Government  retftirements  prtdude  this  aoitm, 
you  may.  brfote  qyprovd  of  the  first  atide.  aahorite  the 
contractor  to  acquire  specific  maerids  or  components  or 
commence  produaion  to  the  extent  necessay  to  meet  the 
delivery  schedde  (see  nonregulaion  remarits  under  9.3041  Costs 
incurred  based  on  this  euthorizaion  at  normdly  diocable  to  the 
contract  for  (1)  progress  payments  aid  (2)  terminaion 
settlements  if  the  contract  is  terminaedfor  the  convenience  of 
the  Government. 

9.303    SolicitatioD    provision. 

When  a  testing  and  af^aoval  requirement  is  used,  ttie  contracting 
officer  shall  include  in  the  solicitation  a  provision  specifying  the 
testing  and  approval  requirements  that  ^ply. 

Nonregulatory    remarks. 

Writinp  a  solicilatinn  prnvJKinn 

The  following  may  be  useful  in  formulating  a  solicitation 

provision  for  testing  and  approval- 

•  Where  the  contraaor  is  to  be  responsible  far  the  testing, 
specify  (I)  the  performance  or  other  characteristics  that  the 
first  article  must  meet;  (2)  the  detailed  technical  requirements 
for  the  tests  that  must  be  performed:  and  (3)  the  necessary 
data  that  must  be  submitted  to  the  Govemirtent  in  the  first 
anicle  approval  tea  report 

•  Where  the  Government  is  to  be  responsible  for  the  testing, 
specify  the  performance  or  other  characteristics  that  the  first 
article  must  meet  and  the  tests  to  which  the  first  anicle  will 
be  subjected' 

•  Permit  the  submission  of  alternative  offers,  one  including 
testing  and  approval  and  the  other  without; 

•  Have  a  delivery  schedule  for  the  production  quantity  (see 
12.104).  The  delivery  schedule  may  (I)  be  the  same  whether 
or  ru>t  testing  and  approval  is  waived:  or  (2)  provide  for 
earlier  delivery  when  testing  and  approval  is  waived  and  the 
Government  desires  earlier  delivery.  In  the  latter  case,  the 
contracting  officer  should  consider  ruH  using  as  an  evaluation 
factor  an,    suiting  difference  in  delivery  schedules.  The 
nonregulation  clause  at  52-2093X,  First  Article  Approval- 
Government  Testing,  may  be  used  for  designating  the 
delivery  xhedule  for  the  first  article. 

•  Provide  for  the  submission  of  contract  numbers,  if  any.  to 
documera  the  offeror's  eligibility  for  a  waiver  of  the  testing 
and  approval  requirement: 

•  State  whether  the  approved  first  arxicle  will  serve  as  a 
manufacturing  standard:  and 

•  When  the  Government  is  responsible  for  first  article  testing, 
you  may  want  to  include  the  Government's  estimated  testing 
costs  as  a  factor  for  use  in  evaluating  offers. 

•  Ir\form  offerors  that  prices  for  first  articles  and  first  article 
tests  in  relation  to  production  quantities  should  not  be 
materially  unbalanced  (see  15.814)  if  first  article  or  first 
anicle  tests  are  to  be  separately  priced. 


9.304   Contract   clauses. 

Any  lestiiif  ind  approval  requirement  shall  be  indaded  ki  te 

■obdtatioB  and  (esulim  contract 

NoureguloHom    remarks. 
Sample  rtimtft 

Coniractnr  Textifif  You  may  use  the  ttonregtdatiom  clause  at 
52.209-2X,  First  Article  Aipproval— Contractor  Testing,  to 
satisfy  the  requirements  of  9.304  when  the  contract  requires  first 
article  approval  and  the  contractor  is  responsible  for  first  artide 
Usiing.  if  the  contractor  is  required  to  produce  the  first  article  and 
the  produaion  quantity  at  the  same  facility,  you  may  use  the 
clause  at  52.209-2X  with  its  Abemate  I.  If  the  contractor  will 
be  authorized  to  purchase  material  or  begin  produaion  before 
first  article  approval  you  may  use  the  clause  at  S2.209-2X  with 
its  Abemate  II.  The  clause  at  52.209-2X  may  need  to  be 
modified  when  a  cost-reimbursement  contract  is  contemplated 
Government  Te<!t,nf  You  may  use  the  dauu  at  52.209-3X  to 
satisfy  the  requirements  of  9.304  when  the  contract  requires  first 
article  approval  and  the  Government  is  responsible  for  first 
article  testing.  If  the  contractor  is  required  to  product  the  first 
article  and  the  production  quantity  at  the  mtmm  facility,  yarn  me^ 
use  the  nonregulation  clause  at  52.209-3X  with  Us  Atarmatt  I.  If 
the  coruraaor  will  be  authorized  to  purchase  material  or 
commence  produaion  b^re  first  article  approval,  you  mty'tue 
the  clause  at  52.209-3X  with  its  Alternate  n.  The  damte  at 
52.209-3X  may  need  to  be  modified  when  a  coa-retmbtnemmm 
contraa  is  contemplated 

SUBPART  9.4~DEBARMBNT,  SUSPENSION,  AND 
INEUGIBOJTY 

9.400  Scope  of  subpart. 

(a)  This  subpart— 

(1)  Prescribes  policies  and  prooediHes  fovcming  die  debwncat 
and  suspensioB  of  cooiractars  by  agencies  for  the  causes  givea  ia 
9.406-2  and  9.407-2; 

(2)  Provides  for  the  listing  of  contractors  debarred,  nupended. 
proposed  far  drtmment,  and  declared  ineligible  (see  ibe  ddkatiaa 
of  **ineUgibie''iB  9.403):  and 

(3)  Sets  forth  ibt  coaaeqfKncet  of  this  listing. 

(b)  This  subpart  does  not  a^^ly  to  the  exdutioB  of  [ 
or  principals  from  Federal  fmancial  or  Donflnancial 
programs  and  benefhs  pursuant  to  Executive  Order  12549. 

Nonregulation    remarks 

Subpart  9.4  does  not  prescribe  policies  or  procedures  governing 

declarations  of  ineligibility. 

Subpart  9.4  does  not  cover  exclusions  from  financial  or 

nonfinatKial  assistance.  These  exclusions  are  contained  within 

the  list  entitled  Parties  Excluded  from  Nonprocurement  Programs 

(see  9.402) 

9.401  Policy. 

(a)  Agencies  shall  solicit  offers  from,  award  oootracts  to,  and 
consent  to  subcontracts  with  responsible  coairacton  only. 
Debarment  and  suspension  are  discretionary  actioDt  that,  tsktM  Id 


34686 


i   li 
'ederal  Register  /  Vol.  59,  No.  128  /  Wednesday,  July  6.  1994  /  Notices 


App«ndlz-llo<l«l      WXX 


accordance  witb  this  su  ipait.  are  appropriaie  means  to  effectuate 
tliis  policy. 

(b)  The  serious  nature  olf  debanneol  and  tuspentinii  requires  liiat 
ifaese  (anctioos  be  imposed  only  in  tlie  public  interest  for  tbe 
Government's  protectioo  nd  not  for  purposes  of  punislimeDL 
Agencies  shall  impose  debarment  or  suspension  to  protect  tbe 
GovemflMBi'sJiieiest  mi  only  for  the  causes  and  in  acxordance 
witb  tbe  pioiBfedMrCT  set  forth  ta  lUs  subpart 

(c)  Ageacies  iImH  ettabttsh  tppeoprimt  pioceduiCfc  to  impieoMot 
the  policies  SMl  prooedves  of  this  sabpmt. 


9.402  Dcrinitions. 
"Adequate  evidence'*  mCans  lofonaantioa  wfBdent  lo  Hnnit  iie 
reasonable  belief  that  a  particular  aa  or  omitsiop  has  ooawed. 
"Afliliaies.'*  Business  cpooentt,  organiialiooa,  or  iadividDato  ane 
affiliates  of  each  other  if.  directly  or  indirectly,  (a)  eilba  oae 
cooodIs  or  has  the  powor  lo  controi  the  other,  or  (b)  a  ddrd  party 
controls  or  has  tbe  power  to  control  both.  Indicia  of  ctHHrol 
include,  but  are  not  limited  to,  interlocking  management  or 
ownership,  identity  of  ipierests  among  famfly  members,  ahavd 
facilities  and  equipmont,  common  use  of  employees,  or  a 
business  entity  orgoiizad  fdUowiDg  the  debanBcnl,  suspension, 
or  proposed  debanneiM  oi  a  contractor  which  hat  the  sane  or 
similar  raaaageiaent.  ownership,  or  principal  cnployeei  as  the 
contractor  ibai  »as  debarred,  suspended,  or  proposed  for 
debannent 

"Agocy,"  PS  used  inl  this  sobpan.  means  any  executive 
dbpanment,  military  d^Mttmeni  or  ddiaise  agotcy,  or  other 
agOKy  or  indepewtst  establishment  of  the  executive  branch. 
"Civil  judgment"  means  a  judgment  or  finding  of  a  civil  offense 
by  any  court  of  competoit  jurisdiction. 
"Contractor."  as  used  in  this  subpart,  means  any  individual  or 
other  legal  entity  that — 

(a)  Directly  (x  induecUy  (eg.  through  an  affiliate),  submits 
offers  for  or  is  awanied.  or  reasonably  may  be  expected  to  submit 
offers  for  or  be  award^  a  Government  contract,  inclndiBg  a 
contract  for  carnage  under  Government  or  coaunerciai  bills  of 
lading,  or  a  subcooiract  ander  a  Govenunenl  contract;  or 

(b)  Conducts  business,  cr  reasonably  may  be  expected  to  conduct 
business,  with  tbe  Government  as  an  agent  or  represeoiative  of 
another  oootiactar. 

"ConNiction"  means  a  judgment  or  conviction  of  a  criminal 
offense  by  any  coun  of  ^competent  jurisdiction,  whether  entei«d 
upon  a  verdict  or  a  plea,  land  includes  a  conviction  entered  i^ion  a 
plea  of  nok)  contendere.  | 

"Debarment,"  as  used  in  this  subpart,  means  action  laLcu  by  a 
debarring  official  und^r  9.406  to  exclude  a  contractor  from 
Government  contracting  and  Government-approved 
subcontrac!  '  g  for  a  rea;  enable,  specified  period;  a  contractor  so 
excluded  is '  defcaned' 

"Debarring  ofTiciar  mea  ns  an  agency  head  or  designee  authorized 
to  impose  debarment 

"Indictment"  means  ii  dictment  for  a  criminal  offense.  An 
information  or  other  fi!  ing  by  competent  authority  charging  a 
criminal  offense  shall  bQ  given  tbe  same  effect  as  an  indictment. 
"Ineligible,"  as  used  ih  tliis  subpart,  means  excluded  from 
Government  contraciing  (and  subcontracting,  if  appropriate) 
pursuant  to  statutory,  I  xecutive  order,  or  regulatory  authority 
other  than  this  regulation  and  its  implementing  and 
supplementing  regulatic  ns;  fcff  example,  pursuant  to  the  Davis- 
Bacon  Act,  the  Service  ("on tract  Aa,  and  the  Buy  American  Act 


Xegal  proceedings"  nuans  any  dvil  judicial  proceeding  to  which 
the  Government  is  a  party  or  any  criminal  proceeding.  Tbe  term 
includes  appeals  from  such  proceedings. 
Tarties  Exdwfed  fiom  Procurement  Ptogoms,"  means  a  list 
ownpiled  maintaioecl  and  dstnbuted  by  the  General  Servioes 
Ackninistiatioo,  in  aooonfenoe  witb  9.404,  containing  tbe  names 
of  oontractois  detmed  suqiendBd  or  proposed  for  MaaaaA  by 
agencies  mder  tbe  pnoedires  of  this  snbpan,  as  wdi  as 
oontracton  dodared  ineligible  under  oitaer  tuiaiorf  at  ngiMfxy 
authority  other  thaa  ExacativcORfer  12S49.  Tbe  list  of  Patties 
Exdu<td  £pom  Procurement  Piogiams  is  contained  wittiia  tke 
Hsts  of  Parties  Exduded  from  Federal  Pitxaiianeu  or 
NooprocuremeDt  Programs. 

TiepoadaraDoe  of  the  evidoxc"  aaeans  pnoT  by  mfin«»a«i/» 
thai,  compansd  with  that  opposinj  it.  kaik  to  the  n»»Hwi«" 
thai  the  fad  ai  issue  is  more  paobably  tnie  than  not. 
"Suspending  official"  means  an  agency  bead  or  designee 
authorized  lo  impose  suspension. 

"Suspension,"  as  used  in  this  subpart,  means  action  takes  by  a 
suspending  official  under  9.407  to  disqualify  a  cootiactor 
temporarily  from  Government  contracting  and  Government- 
approved  subcontracting;  a  contractor  so  disqualified  is 
"suspended." 

"Unfair  trade  practices.'  as  used  in  this  subpart,  mians  (be 
oonunissioa  of  any  or  tbe  following  acts  by  a  cootrador 

(1)  A  violation  of  Section  337  of  the  Traiff  Act  of  1930  (19 
U.S.C.  1337)  as  determined  by  the  Intenuuiooal  Trade 
Conunission. 

(2)  A  violation,  as  determined  by  the  Secretary  of  Commerce,  of 
any  agreetnent  of  the  group  known  as  the  'Coordination 
Commiaee*  for  purposed  of  the  Export  Administration  Act  of 
1979  (50  U.S.C.  App.  24  2401  et  seq.)  or  any  similar  bilateral 
or  multilateral  export  control  agreement 

(3)  A  knowingly  false  statement  regan&sg  a  material  element  of 
a  certification  cooconing  tiie  foreign  ooiUent  of  an  imi  of 
supply,  as  determined  by  tbe  Seoretary  of  the  Department  or  the 
head  of  the  ageny  to  which  such  oertificaie  was  famished. 

9.403  Parties  Excluded  from  Procurement  Programs. 

(a)  Tbe  General  Services  Administration  (GSA)  shall  coo^tile 
and  maintain  a  current,  consolidated  list  of  all  cootracton 
debarred,  suspended,  proposed  for  debarment,  or  declared 
ineligible  by  agencies  or  by  the  General  Accounting  Office. 

(b)  Each  agency  shall  notify  GSA — 

(1)  Of  the  following  information  within  5  working  days  after  tbe 
action  becones  effective: 

(i)  Tbe  ageiKy  or  organization  taking  tbe  actioB; 

(ii)  Tbe  cause  for  the  action  (see  9.405-2  and  9.403-2  for  causes) 

or  other  statutory  or  regulatory  authority; 

(iii)  Tbe  effect  of  the  action; 

(iv)  Tbe  termination  date  for  each  listing; 

(v)  The  DUNS  No.;  and 

(vi)  The  name  and  telephone  number  of  the  point  of  cootaa  foi 

the  action. 

(2)  Within  5  working  days  after  modifying  or  rescinding  ai 
action. 

Nonregulatiom    remarks 

The  List  of  Parries  Exchiled  from  Procurement  Proframs  i 
distributed  to  agencies  and  the  General  Accounting  Office.  Th 
list  contains  the  name  and  telephone  number  of  the  officic 
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responsible  for  its  maintenance  and  distrib 
information  provided  for  by  9.403.  Informal 
available  as  follows: 

•  The  printed  version  is  published  monthly 
obtained  by  purchasing  a  yearly  subscript! 

•  The  elearonic  version  is  updated  daily  and 
to  the  names  of  firms  and  individuals  on  I 

9.404   Effect   of  lUting. 

(a)  Contractors  debarred,  suspended,  or  propos 
are  excluded  firom  receiving  contracts,  and  a, 
solicit  offers  &om.  award  contracts  to,  or  conse 
with  these  contractors,  unless  the  acquirio, 
determines  that  there  is  a  compelling  reason  fa 
9.404-2,  9.405  1(c),  9.406-l(d).  and  23.506* 
debarred,  suspended  or  proposed  for  debarment 
from  conducting  business  with  the  Govenun 
representatives  of  odier  contractors. 

(b)  Contractors  included  on  the  Parties 
Procurement  Programs  as  having  been  declared 
basis  (rf  statutory  or  other  regulatory  procedu 
from  r^«iving  contracts,  and  if  applicable,  sul 
the  conditions  and  for  tbe  period  set  forth  i 
regulation.  Agencies  shall  not  solicit  offe 
contracu  to,  or  consent  to  subcontracts  with  i 
under  those  conditions  and  for  that  period. 

(c)  Contiaaors  debarred,  suspended,  or  propo» 
are  excluded  from  acting  as  individual  sureties  (s 

9.404-1  Continuation  of  current  contri 
(a)  Contracts  awarded  to  a  conuactw  prior  t 
suspension,  or  proposed  debarment  are  unal 
continue  in  effect  unless  the  acquiring  agenc 
otherwise. 

(b)Agencies  shall  not  renew  or  otherwise  exten 
current  contracts,  or  consent  lo  subcontracts, 
debarred,  suspended,  or  proposed  for  deban 
acquiring  agency's  head  states  in  v^riungthe  co 
for  renewal  or  extension. 

Sonregulation    remarks 
Before  you  take  any  action  to  debar  a  contra^ 
consult  with  agency  contraaing  and  technical  pe, 
counsel  to  ensure  that  it  is  proper  and  in  the 
Government.  . 

9.404-2    Restrictions   on   subcontracting 

(a)  When  a  contractor  debarred,  suspended, 
debarment  is  proposed  as  a  subcontractor  fcM- 
subject  to  Government  consent  (see  Subpart  4- 
officers  shall  not  consent  to  subcontracts  with 
unless  the  acquiring  agency's  head  states 
compelling  reasons  for  this  approval  action 
concerning  declarations  of  ineligibility  affecting 

(b)  The  Government  suspends  or  debars  contr 
the  Government's  interests.  Conuactors  shall  n 
subcontract  equal  to  or  in  excess  of  the  smaU  pui 
ai  13.000  with  a  contractor  that  has  been  debarre 
proposed  for  debannent  unless  there  is  a  compel 
so.  If  a  contractor  intends  to  subcontract  wid 
debarred,  suspended,  or  proposed  for  debarment 


Federal  Register  /  Vol.  59,  No.  128  /  Wednesday.  July  6,  1994  /  Notices  34687 


Appandlz-Modal   FAR 


responsible  for  its  maintenance  and  distribution  as  well  as 
information  provided  for  by  9.403.  Information  on  the  list  is 
available  as  follows: 

•  The  priraed  version  is  published  monthly.  Copies  may  be 
obtained  by  purchasing  a  yearly  subscription. 

•  The  elearonic  version  is  updated  daily  and  provides  access 
to  the  names  of  firms  and  individuals  on  the  list. 

9.404   Effect   of  lUting. 

(a)  Cootiactors  debarred,  suspended,  or  proposed  for  debanneot 
are  excluded  from  receiving  contracts,  and  agencies  shall  not 
solicit  offers  from,  award  oootracts  to,  or  consent  to  subcootracts 
with  these  contractors,  unless  the  acquiring  agency's  bead 
determines  that  there  is  a  compellihg  reason  for  such  action  (see 
9.404-2.  9.405  1(c),  9.406-l(d),  and  23.506(e)).  Contractors 
debarred,  suspended  or  proposed  for  debarment  are  also  excluded 
from  conducting  business  with  the  Government  as  agents  or 
representatives  crf^  other  contractors. 

(b)  Contractors  included  on  the  Parties  Excluded  from 
Procurement  Programs  as  having  been  declared  ineligible  on  the 
basis  of  statutory  or  other  regulatory  procedures  are  excluded 
from  rKdving  contracts,  and  if  applicable,  subcontracts,  under 
the  conditions  and  for  the  period  set  forth  in  the  sutute  or 
regulation.  Agencies  shall  not  solicit  offers  from,  award 
contracts  to,  or  consent  to  subcontracts  with  these  contractors 
under  those  conditions  and  for  that  period. 

(c)  Contraaors  debarred,  suspended,  or  proposed  for  debarment 
are  excluded  from  acting  as  individual  sureties  (see  Part  28). 

9.404-1    Continuation   of  current   contracts. 

(a)  Coiitracts  awarded  to  a  contractor  prior  to  its  debarment, 

suspension,  or  proposed  debarment  are  unaffected  and  may 

continue  in  effect  unless  the  acquiring  agency's  bead  directs 

otherwise. 

(b)Agencies  shall  not  renew  or  otherwise  extend  the  duration  of 

current  contracts,  or  consent  to  subcontracts,  with  contractors 

debarred,  suspended,  or  proposed  for  debarment,  unless  the 

acquiring  agency's  head  states  in  wriiingthe  compelling  reasons 

for  renewal  or  extension. 

Sonregulation    remarks 

Before  you  take  any  action  to  debar  a  contractor,  you  should 
consult  with  agency  conlraaing  and  technical  personnel  and  legal 
counsel  to  ensure  thai  it  is  proper  and  in  the  interests  of  the 
Government,  . 

9.404-2    Restrictions   on   subcontracting. 

(a)  When  a  contractor  debarred,  suspended,  or  proposed  for 
debarment  is  proposed  as  a  subcontractor  for  any  subcontract 
subject  to  Government  consent  (see  Subpart  44.2).  contracting 
officers  shall  not  consent  to  subcontracts  with  su(±  contractors 
unless  the  acquiring  agency's  head  states  in  writing  the 
compelling  reasons  for  this  approval  action.  (See  9.404(b) 
concerning  declarations  of  ineligibility  affecting  subcontracting.) 

(b)  The  Government  suspends  or  debars  contractors  to  protect 
the  Government's  interests.  Contractors  shall  not  enter  into  any 
subcontract  equal  to  or  in  excess  of  the  small  purchase  limitation 
ai  13.0(X)  with  a  contractor  that  has  been  debarred,  suspended,  cm- 
proposed  for  debarment  unless  there  is  a  compelling  reason  to  do 
so.  If  a  contractor  intends  to  subcontract  with  a  party  that  is 
debaned,  suspended,  or  proposed  for  debarment  as  evidenced  by 


the  parties'  inclusion  on  the  list  of  Parties  Excluded  from 
Procurement  Programs  (see  9.403).  a  corporate  oflicer  or 
designee  of  the  coDtractor  is  required  by  operatioo  of  the  diaise  at 
52.209-6,  Protecting  the  Government's  Interests  when 
Subcontracting  with  Contractors  Debarred,  Su^>e]ided.  Of 
Proposed  for  Debarment,  to  noti^  the  cootracting  onicer.  in 
writing,  before  entering  into  such  subcontract.  The  notice  must 
provide  the  following: 

(1)  The  name  of  the  subcontractor. 

(2)  The  contractor's  knowledge  of  the  reasoos  for  tbe 
subcontraaor  being  on  the  list  of  Parties  Exdoded  from 
Procurement  Programs; 

(3)  The  compelling  ieason(s)  for  doing  business  witk  tte 
subcontractor  notwithstotdng  its  inclusion  oo  the  list  of  Pxtiet 
Exdudbd  from  Piocuremeot  Programs;  aod 

(4)  The  systems  aod  procedures  ibe  contractor  has  estibUihed  10 
ensure  that  it  is  fiilly  protecting  the  Govenmieat's  imeresa  wtieo 
dealing  with  such  subcoo-tractor  in  view  of  the  specific  tetis  for 
the  party's  debarment,  suspension,  or  proposed  debaimeoL 


9.405    Debarment. 

9.405-1    General. 

(a)  If  a  cause  for  debannent  exists,  the  contractor  has  the  bivdai 
of  demonstrating,  to  die  satisfaction  of  the  debarnng  oflidai,  its 
present  responsibility  and  that  debarment  is  not  necessary. 

(b)  Debarment  constitutes  debarment  of  all  divi.sjops  or  od>?r 
organizational  elements  of  the  contractor,  unless  the  debarment 
decision  is  limited  by  its  terms  to  specific  divisions, 
organizational  elements,  or  commodities.  The  debarring  ofikial 
may  extend  the  debarment  decision  to  include  any  affiliaies  of  ibe 
contractor  if  they  are  q>ecir>caUy  named  and  given  wriueo  notice 
of  the  prt^xtsed  debannent  and  an  opportunity  to  iCMXHid  (see 
9.405-3(b)). 

(c)  A  contractor's  debarment,  or  proposed  debarment,  shall  be 
effective  throughout  the  executive  branch  of  the  Govemmeot, 
unless  an  acquiring  agency's  head  (except  see  23.506(e))  states  in 
writing  the  compelling  reasons  justifying  continued  business 
dealings  between  that  agency  and  the  contractor. 

(d)  It  is  the  debarring  official's  responsibiliry  to  determine 
whether  debarment  is  in  the  Government's  interest  The 
debarring  ofTicial  may,  in  the  public  interest,  debar  a  contractor 
for  any  of  the  causes  in  9.405-2,  using  the  procedures  in  9.405- 
3.  The  existence  of  a  cause  for  debarment,  however,  does  not 
necessarily  require  that  the  contractor  be  debarred;  the  seriousness 
of  the  contraaor's  acts  or  omissions  and  any  remedial  measures 
or  mitigating  factors  should  be  considered  in'  making  any 
debarment  decision.  Before  arriving  at  any  debarment  dedsioo, 
the  debarring  official  should  consider  factors  such  as  the 
foUowing: 

(1)  Whether  the  contractor  had  effective  standards  of  conduct  and 
internal  control  systems  in  place  at  the  time  of  the  activity 
which  constitutes  cause  for  debarment  or  had  adopted  such 
procedures  prior  to  any  Government  investigation  of  the 
activity  cited  as  a  cause  for  debannent. 

(2)  Wliether  the  contraaor  brought  die  activity  cited  as  a  cause 
fOT  debarment  to  the  attention  of  the  appropriate  Goveniment 
agency  in  a  timely  manner. 

(3)  Whether  the  contractor  has  fully  investigated  the 
circumstances  surrounding  the  cause  for  debarment  and,  if  to. 
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made  tbe  result  of  the  bvestigaiion  available  to  tbe  d^>amng 
ofncial. 

(4)  Whether  the  contn^nor  cooperated  fully  with  Govemineot 
agencies  during  ib^  investigation  and  any  court  or 
administrative  actioa    i 

(5)  Wbetber  the  cootr^ctor  has  paid  or  has  agreed  to  pay  all 
crimioal,  civil,  and  adkninistrative  liability  for  tbe  improper 
activity,  including  any  investigative  or  administrative  costs 
incurred  by  the  Goven^eot,  and  has  made  or  agreed  to  make 
full  resdlutioo.  j 

(6)  Whether  the  contrajctor  has  taken  appropriate  disciplinary 
action  against  the  individuals  responsible  for  the  activity  which 
constitutes  cause  for  del^armenL 

(7)  VMiober  the  cont^tor  has  implemented  or  agreed  to 
implen^cru  remedial  measures,  including  any  identified  by  the 
GovenunenL  i 

(8)  Whether  the  contractor  has  instituted  or  agreed  to  institute 
new  or  revised  review  a  Ml  coocrol  procedures  and  ethics  training 
programs. 

(9)  Wbethc'  the  contractor  has  had  adequate  time  to  eliminate 
the  circumstances  with  n  the  comractCH-'s  organization  that  led 
to  the  cause  for  debannc  nL 

(10)  Whether  the  con  factor's  management  recognizes  and 
understands  the  seiiousi  tess  of  the  mi5.condua  giving  rise  to  the 
cause  for  debarment  an )  has  implemented  programs  to  prevent 
recunenoe. 

Tbe  existence  or  noneiisience  of  any  mibgating  fetors  or 
remedial  measures  such  as  set  forth  in  this  paragraph  (d)  is  not 
necessarily  detenninaiiv(  i  of  a  contractor's  present  responsibility. 
Accordingly,  if  a  cause  or  debarment  exists,  the  contractor  has 
the  burden  of  demonstra  ing,  to  the  satisfaction  of  tbe  debarring 
official,  its  present  res  wnsibility  and  that  debarment  is  not 
necessary. 

Sonregulation    remarks 

FAR,  ar.d  FPMJi  deharm  'ni<!. 


y 


When  you  have  authon 
under  ihe  FAR  and  conlr^as 
property  pursuant  to 
Regulations    (FFMR) 
simutlaneously  debamkg 
acquisition  c    .tracts  aru 
property.  When  debarrm » 
notice  should  so  indicati 
FAR  and  FPMR  ciiaiion  s 


fraud 


9.405-2   Causes   for 
Tbe  debarring  official 
causes  listed  Ln  paragrapl 
(a)  Tbe  dcbamng  offsnal 
of  or  ciiil  judgment  for 

(1)  Commission  of 
with  (i)  cbtainmg,  (ii)  aifempiing 
public  contract  or 

(2)  Violation  of  Federal 
submission  of  offers; 

(3)  Commission  of 
falsification  or  destructi^ 
or  receiving  stolen 

(4)  Intentionally  affixin  ; 
inscription  (or  any  insc  ipiion 


■  subcor  tract 


10  debar  contractors  from  contracts 

for  the  purchase  of  Federal  personal 

the  Federal  Property  Management 

J 01 -45.6,    you    should   consider 

the  contractor  from  the  award  of 

from  the  purchase  of  Federal  personal 

a  contractor  from  both,  the  debarment 

and  it  should  include  the  appropriate 


ebarment. 

I  nay  debar  a  contractor  for  any  of  the 
s  (a)  through  (c)  following: 
mav  debar  a  contractor  for  a  conviction 


or  a  criminal  offense  in  connection 
to  obtain,  or  (iii)  performing  a 


ar  State  antitrust  statutes  relating  to  the 

embezzlement,  theft,  forgery,  bribery, 
of  records,  making  false  statements. 


a  label  bearing  a  'Made  in  America' 
having  the  same  meaning)  to  a  I 


product  sold  in  or  shipped  to  tbe  United  States,  wbea  the  product 

was  not  made  in  tbe  United  States  (see  sectkni  202  of  tbe 

Defense  Productioo  Act  ( Pub.  L.  102-558)):  or 

(S)  Comndssioo  of  any  other  offense  indicating  a  lack  of 

business  integrity  or  business  booesty  that  seriously  and  directly 

affects  the  present  responsibility  of  a  Government  contractor  or 

subcontractor. 

(b)  Tbe  d^tarring  official  may  debar  a  contractor,  based  upon  a 
prepoadezanoe  of  tbe  evideooe,  for— 

(1)  Violatioo  of  the  teons  of  a  Government  oontiact  or 
s(d>contiaa  so  serious  as  to  justify  d^jannent,  such  as — 

(1)  Willful  failure  to  perform  in  accordance  with  tbe  terms  of 
one  or  more  cootracts;  or 

(ii)  A  history  of  failure  to  perform,  or  of  imsaiisfactory 
performance  of,  one  or  more  contracts. 

(2)  Violations  of  the  Drug-Free  Workplace  Aa  of  1988  (Pub.  L. 
100-690X  as  indicated  by— 

Q)  Tbe  offeror's  submission  of  a  false  certificalioo; 
(ii)  Tbe  contractor's  failure  to  comply  with  its  certificattoa;  or 
(iii)  Such  a  number  of  contractor  employees  having  been 
convicted  of  violations  of  criminal  drug  statutes  occurring  in  the 
workplace,  as  to  indicate  that  tbe  contractor  has  failed  to  make* 
good  faith  effort  to  provide  a  dnig-free  workplace  (see  23.504). 

(3)  Intentionally  affuing  a  label  bearing  a  'Made  in  America* 
inscription  (or  any  inscription  having  the  same  meaning)  to  a 
produa  sold  in  or  shipped  to  the  United  States,  when  the  product 
was  not  made  in  the  United  States  (see  section  202  of  the 
Defense  Production  Aa  (  Pub.  L.  102-558)). 

(4)  Commission  of  an  unfair  trade  practice  as  defined  in  Seoico 
9.403  (see  section  201  of  tbe  Defense  Production  Act  (Pub.  L. 
102-558)). 

(c)  Any  other  cause  of  so  serious  or  compelling  a  nature  that  it 
affects  the  present  responsibility  of  a  Government  contractor  or 
subcontractor. 

i 
9.405-3    Procedures. 

(a)  Decisionmaking  process.  (1)  Agencies  shall  establish 
procedures  governing  the  debarment  decisionmaking  process  that 
are  as  informal  as  practicable,  consistent  with  principles  of 
fondamenial  fairness.  These  procedures  shall  affcMxl  the  contractor 
(and  any  specifically  named  affiliates)  an  opportunity  to  submit, 
in  person,  in  writing,  or  through  a  representative,  infonnatioo 
and  argument  in  exposition  to  the  proposed  debarment 

(2)  In  actions  not  based  upon  a  conviction  or  civil  judgment,  if 

it  is  found  that  the  contractor's  submission  in  opposition  raises 

a  genuine  dispute  over  facts  material  to  the  proposed  debarment, 

agencies  shall  also — 

(i)  Afford  the  contractor  an  opportunity  to  appea^  with  counsel, 

submit  documentary  evidence,  present  witnesses,  and  con&ODt 

any  person  the  agency  presents;  and 

(ii)  Make  a  transcribe  record  of  tbe  p)roceedings  aod  make  it 

available  at  cost  to  the  contractor  upon  le^iest,   unless  the 

contiaaor  and  the  agency,  by  mutual  agreement,   waive  tbe 

requirement  for  a  transcript 

(b)  Notice  of  proposal  to  debar.  A  notice  of  proposed  debarment 
shall  be  issued  by  the  debarring  official  advising  tbe  contractor 
and  any  specifically  named  affiliates,  by  certified  mail,  return 
receipt  lequesied — 

(1 )  Tbai  debarment  is  being  considered; 
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(2)  Of  the  reasons  for  the  proposed  debarment  in  i 
to  put  tbe  contractor  on  notice  of  the  conduct  o 
upon  which  H  is  based; 

(3)  Of  tbe  caase<s)  relied  upon  under  9.405-2 
debaimem; 

(4)  That  within  30  days  after  receipt  of  flie  notice 
may  submit  ti  person,  in  writing,  or  through  a 
information  and  argument  in  opposition  to 
debarment  including  any  additional  specific  ti 
raises  a  genuine  dispute  over  the  material  facts; 

(5)  Of  tbe  agency's  procedures  govemii 
decisionmaking; 

(6)  Of  tbe  effect  of  tbe  issuance  of  the  notio 
ddiaimcncaid 

(7)  Of  tbe  potential  effect  of  an  actual  debarment 

(c)  Debarring  official's  decision.  (1)  In  action 
conviction  or  civfl  judgment  or  in  which  there 
dispute  over  material  facts,  tbe  debarring  officij 
decision  on  tbe  basis  of  all  the  information  in  the 
record,  including  any  submission  made  by  the  o 
suspension  is  in  effect  the  decision  shall  be  a 
working  days  after  receipt  of  any  information 
submitted  by  tbe  contractor,  unless  tbe  debarring  ( 
this  period  for  good  cause. 

(2)(i)  In  actions  in  witicfa  additional  proceedings  a 
to  disputed  material  facts,  written  findings  of 
prepared.  Tbe  debarring  official  shall  base  the  ( 
facts  as  fouTK),  together  with  any  information 
submitted  by  the  contractor  and  any  other  info 
administrative  record 

(ii)  Tbe  debarring  official  may  reject  any  finding! 
material  facts,  in  whole  or  in  part,  only  afu 
determining  them  to  be  arbitrary  and  capricif 
erroneous.  '  ^    - 

(iii)  Tbe  debarring  official's  decision  shall  be  i 
conclusion  of  the  proceedings  with  re.spect  to  disp 
(3)  in  any  action  in  which  the  proposed  debarme 
upon  a  conviction  or  civil  judgment  the  cause 
must  be  established  by  a  preponderance  of  the  evid 

(d)  Notice  of  debarring  official's  decision.  (1)1 
official  decides  to  impose  debannent  tbe  cono 
afllliates  in\'dved  shall  be  giN-en  prompt  notice  b) 
return  receipt  requested — 

(i)  Referring  to  the  notice  of  prqxKcd  debarment 

(ii)  Specifying  the  reasons  for  debarment 

(iii)  Stating  the  period  of  debarment  including  t 

and 

(iv)  Advising  that  the  debarment  is  effective  t 

Executive  Branch  ctf  the  Government  unless  the  ac 

head  makes  the  statement  called  for  by  9.405-l(c). 

(2)  If  debarment  is  not  imposed,  the  debarrinj 

promptly  notify  the  contractor  and  any  affiliate 

certified  mail,  return  receipt  requested. 
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(2)  Of  tbe  reasons  for  the  proposed  debannect  in  tcnns  sofficient 
to  put  tbe  contractor  on  notice  of  tbe  conduct  ot  tnnsaction(s) 
upon  wbicb  k  is  based; 

(3)  Of  tbe  caase(s)  relied  upon  under  9.405-2  for  proposing 
debannem; 

(4)  Tbau  witbin  30  days  after  receipt  of  &e  notice,  tbe  oonttactor 
may  submit,  ti  person,  in  writing,  or  tbrougb  a  represeatative, 
information  and  argument  in  opposition  to  tbe  proposed 
debarment,  including  any  additional  specific  informatioB  tbat 
raises  a  genuine  dispute  over  tbe  material  facts; 

(5)  Of  tlie  agency's  procedures  governing  debanneRt 
decisionmaking; 

(6)  Of  the  effect  of  tbe  issuance  of  tbe  notice  of  proposed 
ddianncnt;  aid 

(7)  Of  tbe  pwicmial  effect  of  an  actual  debarment 

(c)  Debarring  official's  decision.  (1)  In  actions  based  upon  a 
conviction  or  civfl  judgment,  or  in  wbich  tberc  is  no  genuine 
dispute  over  material  facts,  tbe  debarring  official  sbal!  make  a 
decision  on  the  basis  of  all  tbe  information  in  tbe  administrative 
record,  inctnding  any  submission  made  by  tbe  contractor.  If  ao 
suspension  is  in  effect,  the  decision  shall  be  made  within  30 
working  days  after  receipt  of  any  information  and  argument 
submitted  by  tbe  contractor,  unless  the  debarring  officii  extends 
this  period  for  good  cause. 

(2)(i)  In  actions  in  wfaicfa  additional  proceedings  are  necessary  as 
to  disputed  material  facts,  written  Tindings  of  fact  shall  be 
prepared.  Tbe  dei>arTing  official  shall  base  tbe  decision  on  tbe 
facts  as  found,  together  vntb  any  information  and  argument 
submitted  by  the  contractor  and  any  other  information  in  tbe 
administrative  record. 

(ii)  The  debaning  official  may  reject  any  findings  as  to  disputed 
material  facts,  in  whole  or  in  part,  only  after  specifically 
determining  them  to  be  arbitrary  and  capricious  or  clearly 
OToneous. 

(iii)  The  d^orring  official's  decision  shall  be  made  after  ttie 
conclusion  of  tbe  proceedings  with  respect  to  disputed  facts. 
(3)  In  any  action  in  which  the  proposed  debarment  is  not  based 
upon  a  conviction  or  civil  judgment,  the  cause  for  debarment 
must  be  established  by  a  preponderance  of  the  evidence. 

(d)  Notice  of  debarring  official's  decision.  (1)  If  the  debarring 
official  decides  to  impose  debarment,  the  contracts  and  any 
affiliates  invdved  shall  be  giN-en  prompt  notice  by  certified  mail, 
return  receipt  requested — 

(i)  Referring  to  the  notice  of  proposed  debarment; 

(ii)  Specifying  tbe  reasons  for  debarment; 

(iii)  Stating  the  period  of  debarment,  iiKrhiding  effective  dates; 

a«l 

(iv)  Advising  that  tbe  debarment  is  effective  througfaont  tbe 

Executive  Branch  erf  the  Govcmmeirt  unless  the  acquiring  agency 

head  makes  tbe  statement  called  for  by  9.405- 1(c). 

(2)  If  debarment  is  not  imposed,  the  debarring  officiai  shall 

promptly  notify  the  contractor  and  any  affiliates  involved,  by 

certified  mail,  return  receipt  requested. 


Nonregulatiom    nmtmrkt 

The  debcerjng  ojB^ciai  may  refer  issues  of  disputed  material  facts 

to  another  ojfkiai  to  makefindiKgs  of  fact 

9.405-4   Period  of  dcbarmcot. 

(a)  Debarmem  shall  be  for  a  period  comaaeBsuraie  with  ihe 
seriousness  of  tbe  cause(s).  If  suspension  pteoedes  a  defaanDcu, 
tbe  suspension  period  shall  be  considered  in  determining  the 
debarment  period,  (jeoerally,  a  debarment  should  not  exceed  3 
years,  except  dial  debarment  for  vicrfation  of  the  pnmsioos  of 
the  Drug-Ree  Workplace  Act  of  19g8  (see  23.506)  may  be  for  a 
period  not  to  exceed  5  years. 

(b)  Tbe  deb«ming  official  may  extend  a  debarment  >  for  an 
additional  period,  if  necessary  to  protect  the  Government's 
interest  However,  a  d^tarment  may  not  be  extended  solely  on 
tbe  basis  of  tbe  facts  and  circumstances  upon  which  tbe  initial 
debarment  action  was  based  If  debannem  for  an  additional  period 
is  determined  to  be  necessary,  the  procedures  of  9.405-3  ap{dy  to 
the  extension  of  tbe  ddiannent 

(c)  The  debarring  official  may  reduce  the  period  or  extent  of 
(kbarment,  upon  tbe  contractor's  request,  supported  by 
documentation,  for  reasons  such  as  newly  discovered  matehai 
evidence  or  reversal  of  tbe  conviction  or  civil  judgment  npoa 
which  tbe  debarment  was  based. 

9.405-5   Scope   of  debarment. 

(a)  Tbe  fraudulent  criminal,  or  other  seriously  improper  conduct 
of  any  officer,  director,  shareholder,  partner,  employee,  or  other 
individual  associated  with  a  contractor  may  be  impoted  to  the 
contractor  when  the  conduct  occurred  in  connection  with  the 
individual's  performance  of  duties  for  or  on  behalf  of  tbe 
conU-acior,  or  with  tbe  contractor's  knowledge,  approval,  or 
acquiescence.  The  contractor's  acceptance  erf  the  benefit  derived 
fiom  tbe  ccmduct  shall  be  evidence  of  such  knowledge,  approval. 
or  acquiescence. 

(b)  Tbe  fraudulent  criminal,  or  other  serioosly  improper  conduct 
of  a  contractor  may  be  imputed  to  any  officer,  director. 
shareholder,  partner,  employee,  or  other  individual  associated 
with  the  contractor  who  participated  in,  knew  of,  or  bad  reason 
to  know  of  tbe  contractor's  conduct 

(c)  The  fraudulent  crinanal.  or  other  seriously  improper  conduct 
of  one  contractor  participating  in  a  joint  ventnre  or  similar 
arrangement  may  be  imputed  lo  other  participating  coatracton  if 
tbe  conduct  occurred  for  or  on  behalf  of  tbe  joint  venture  or 
similar  arrangement  or  with  the  knowledge,  approval,  or 
acquiescence  of  these  contractors.  Acceptance  of  the  benefits 
derived  from  the  condua  shall  be  evidence  of  such  knowledge, 
Sfiproval.  or  acquiesceace. 

9.406     Suspension. 

9.406-1    General. 

(a)  The  suspending  official  may,  in  (be  public  interest  suspend  a 
contractor  for  any  of  (be  causes  in  9.406-2,  using  (he  procedores 
in  9.406-3. 
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(bXl)  Suspension  is  a  serious  action  to  be  imposed  oa  tbe  basis 
of  adequate  evidence,  pending  tbe  completioo  of  investigaiioo  or 
legal  proceedings,  wb^Q  it  bas  been  detennined  tbal  inunediaie 
action  is  necessary  to  protect  tbe  Government's  interest 
(2)  Tbe  existence  of  a  cause  for  suspension  does  do(  necessarily 
require  tbat  tbe  contract  be  suspended.  Tbe  suspending  official 
sbould  consider  tbe  teriousness  of  tbe  contractor's  acts  or 
omissions  and  may,  but  is  not  required  to,  consider  remedial 
measures  or  mitigating  factors,  sucb  as  tbose  set  fortb  in  tbe 
nonregulation  guidance  under  9.405-1 .  A  contractor  has  tbe 
burden  of  promptly  presenting  to  tbe  suspending  official 
evidence  of  remedial  o^easures  or  mitigating  factors  wbeo  it  bas 
reason  (o  know  that  a  cause  for  suspension  exists.  Tbe  existence 
or  nonexistence  of  any  remedial  measures  or  mitigating  factors  is 
not  necessarily  detdrminative  of  a  contractor's  present 
responsibility.  i 

(c)  Suspension  coastitjiies  suspension  of  all  divisions  or  otber 
organizational  elements  of  tbe  contractor,  unless  tbe  su^iension 
decision  is  limited  by  its  terms  to  specific  divisions, 
organizational  elements,  or  commodities.  Tbe  suspending 
ofTicial  may  extend  t^  suspension  decision  to  include  any 
afliliaies  of  tbe  contractor  if  ibey  are  (1 )  specifically  named  and 
(2)  given  «Tiiien  nouct  of  tbe  suspension  and  an  opportumty  to 
respond  (see  9.406-3(c)|.  T      1 

(d(  A  contractor's  suspension  sball  be  efTective  tbrougboul  (be 
Exeaiiive  Brandi  of  tbe  Government,  unless  an  acquhag 
agency's  bead  (exoepo  see  23.S06(e))  stales  in  writing  tbe 
compelling  reasons  jU'jfying  continued  business  dalings 
betv^een  tbai  agency  anf  ibe  oontiactor. 

Sonregulation    rem  irks. 

In  assessing  the  adeJUi  'rv  gfthe  evidence,  you  should  consider 


ho^v  much  information 
imponant  allegations 
reasoruibly  be  drawn  as 
FAR  and  FPMR 


is  available,  how  credible  it  is,  whether 
ate  corroborated,  and  what  infererices  can 
aresub. 
suspi  nsinns.  Wien  you  have  the  authority  to 


uspen  di 


suspend  contractors  frqi 
this  regulation  and  contracts 
property  pursuant  to 
simultaneously  su. 
acquisition  contracts 
property.    When  su. 
acquisition  contracts 
property,  the  suspension 
appropriate  FAR  and  f|PA//f 


m  both  acquisition  contracts  pursuant  to 

for  the  purchase  of  Federal  personal 

FPMR  101-45.6,  you  should  consider 

'ing  the  contractor  from  the  award  of 

om  the  purchase  of  Federal  personal 

'ing  a  contractor  from  the  award  of 

aifdfrom  the  purchase  of  Federal  personal 

notice  should  so  indicate  and  the 

citations  be  included 


a\dfro 
sp  'ndii 


9.406-2    Causes    foi 

(a)  Tbe  suspending  off:  cial 
upon  adequate  evidence 
2(aMl).(2).(3),(4).(5 
liiose  causes  constitutesjadeqi 

(b)  The  suspending  of 
suspend  a  contractor 
compelling  a  nature  ib^t 
Government  contractor 


suspension. 

may  suspend  a  contractor  suspected, 

of  any  of  tbe  causes  listed  at  9.40S- 

and  (bK2)  and  (4).  Indictment  for  any  of 

uate  evidence  for  suspension, 
icial  may,  upon  adequate  evidence,  also 
for  any  otber  cause  of  so  serious  or 
it  affects  tbe  present  responsibility  of  a 
or  subcontractor.  ~      | 

10 


9.406-3    Proecdnref. 

(a)  Decisionmaking  process.  (1)  Agencies  sball  establisb 
procedures  governing  tbe  suspension  dscisioomaking  process 
thai  are  as  infonnal  as  is  practicable,  consistent  witb  principles 
of  fiincfamental  (aroess.  Tbese  procednes  sball  affoid  tbe 
a»tractor  (and  any  qwdfically  named  affiliates)  an  opportunity, 
following  tbe  imposition  of  suspension,  to  submit,  in  person, 
in  writing,  or  thiougb  a  rqnsentaiive,  information  and 
argument  in  c^^KKitioa  to  tbe  suspeosioa 

(2)  In  acUoQs  not  based  on  an  inciameot,  if  it  is  found  thai  tbe 
oontraaor's  submission  in  opposition  raises  a  genuine  dspute 
over  facts  material  to  tbe  suspension  and  if  no  deteanination  bas  . 
been  made,  on  tbe  basis  of  Department  of  Justice  advice,  that 
substantial  interests  of  tbe  Government  in  pendng  or 
OMitemplaied  l^al  proceedngs  based  on  the  same  facts  as  tbe 
suspoision  would  be  prejudced  agencies  shall  also— 
CO  Afford  tbe  conuactor  an  opponunity  to  a^xar  witb  counsel, 
submit  documentary  evidence,  present  witnesses,  and  ooofironi 
any  person  tbe  agency  |»esents;  and 

(ii)  Make  a  tiaiscribed  record  of  the  pttxeecings  and  make  it 
availaMe  at  cost  to  tbe  contractor  upon  iB}iest,  unless  tbe 
oontiactor  and  tbe  agency,  by  mutual  agreement,  waive  tbe 
re()Liirement  for  a  transcripL 

(b)  Notice  of  suspension.  When  a  contractor  and  any  spedficaily 
naned  affiliates  are  suspends  tbey  shall  be  immedatdy  advised 
by  certified  mail,  return  receipt  reqiested— 

(1)  That  they  have  been  su^nujbd  and  that  tbe  suspension  is 
based  on  an  indctment  or  other  adbc^e  evi±nce  thai  tbe 
conuactor  bas  committed  iireguiariiies  (i)  of  a  serious  nature  in 
business  dealings  with  tbe  Govemmoit  or  Oi)  seriously 
refleaing  on  tbe  propriety  of  further  Government  dealings  witb 
tbe  contractor.  Any  such  irregularities  shall  be  desoribed  in  terms 
sufficient  to  place  tbe  contraaor  on  notice  without  dsdosing  tbe 
Government's  evidence; 

(2)  That  tbe  suspension  is  for  a  temporary  period  pending  tbe 
completioo  of  an  investigation  and  such  legal  proceedngs  as 
may  ensue; 

(3)  Of  tbe  cause(s)  relied  upon  undbr  9.406-2  for  imposing 
suspension; 

(4)  CX  tbe  effect  erf  tbe  suspension; 

(5)  That,  within  30  days  after  reodpt  of  tbe  notice,  tbe  oontraaor 
may  submit,  in  person,  in  writing,  or  through  a  representative, 
information  and  argument  in  opposition  to  tbe  suspension, 
indudng  any  aditional  specific  infomation  that  raises  a 
genuine  dspute  over  tbe  material  facts;  aid 

(6)  That  additional  proceedings  to  determine  disputed  material 
facts  will  be  conducted  unless  (i)  the  action  is  based  on  an 
indictment  or  (ii)  a  determination  is  made,  on  tbe  basis  of 
Department  of  Justice  advice,  that  tbe  substantial  interests  of  tbe 
Government  in  pending  or  contemplated  legal  proceedings  based 
on  tbe  same  facts  as  tbe  suspension  would  be  prejudiced. 

(c)  Suspending  official's  decision.  (1)  In  actions  (i)  based  on  an 
indictment,  (ii)  in  which  tbe  contractor's  submission  does  not 
raise  a  genuine  dispute  over  material  facts,  or  (iii)  in  which 
additional  proceedings  to  determine  disputed  material  facts  have 
been  denied  on  tbe  basis  of  Department  of  Justice  advice,  the 


suspending  official's  decision  shall  be  bs 

information  in  (be  administrative  record, 

submission  made  by  the  contractor. 

(2Xi)  In  ar  Jons  in  which  additional  proceeding: 

to  disputed  material  facts,  written  findings 

prepared.  Tbe  suspending  official  shall  base  tbi 

facts  as  found,  together  with  any  informatio 

submitted  by  tbe  contractor  and  any  otber  in 

administrative  record. 

(ii)  Tbe  suspending  official  may  reject -An) 

disputed  material  facts,  in  whole  or  in  | 

specifically  determining  them  to  be  arbitrary  a 

clearly  erroneous. 

(iii)  Tbe  suspending  official's  decision  shall  b 

conclusion  of  tbe  proceedii^s  witb  respect  to  di: 

(3)  Tbe  suspending  official  may  modify  o 
suspension  or  leave  it  in  force  (see  accompai 
However,  a  decision  to  modify  or  terminate  tbe 
be  without  prejudice  to  the  subsequent  in 
su.spension  by  any  otber  agency  or  (ii)  debarmer 

(4)  Prompt  written  notice  of  the  suspending  ol 
shall  be  sent  to  (he  extractor  and  any  affilra 
certified  mail,  remm  receipt  requested. 

Nonregulation    remarks 

The  suspending  official  may  refer  issues  of  d 
facts  to  another  official  for  findings  of  fact. 

9.406-4    Period    of  sospension. 

(a)  Suspension  shall  be  for  a  temporary  per 
completion  of  investigation  and  any  ensuing  le 
unless  sooner  terminated  by  the  snspendtnj 
provided  in  this  subsection. 

(b)  If  legal  proceedings  are  not  initiated  withm 
tbe  date  of  tbe  suspension  itoticc,  the  susp 
tenninatcd  unless  an  Assistant  Attorney  Gem 
extension,  in  which  case  it  may  be  extended  fa 
months.  In  no  event  may  a  suspension  ext 
months,  unless  legal  proceedings  have  been  init 
period. 

(c)  The  suspending  official  shall  notify  the  Depa 
oi  the  propo;.ed  termination  of  tbe  suspension, 
before  tbe  12-month  period  expires,  to  give  tba 
opportunity  to  request  an  extension. 

9.406-5   Scope   of  suspension. 

Tbe  scope  of  suspension  shall  be  the  same  as  th 
(see  9.405-5),  except  that  the  procedures  of  9.40( 
in  imposing  suspension. 

9.407.  Responsibility  Information  fron 
The  contracting  officer  shall  obtain  from  offerot 
to  whether  the  offeror  and/or  its  principal 
responsible. 
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suspending  ofncial's  decision  shall  be  based  on  all  tbe 

informalioo  io  the  administrative  record,  including  any 

submission  made  by  the  contractor. 

(2Xi)  In  ar  Jons  in  which  additional  proceedings  are  necessary  as 

to  disputed  material  facts,  written  findings  of  fact  shall  be 

prepared.  The  suspending  official  shall  base  the  decision  oo  the 

facts  as  found,  together  with  any  information  and  argument 

submitted  by  the  contractor  and  any  other  informatioo  in  the 

administrative  record. 

(ii)  The  suspending  official  may  reject  ^my  findings  as  to 

disputed  material  facts,  in  whole  or  in  part,  only  after 

specifically  determiaing  them  to  be  arbitrary  and  capricious  or 

clearly  erroneous. 

(iii)  The  suspending  official's  dedsioo  shall  be  made  after  the 

condusioD  of  the  proceedings  with  re{f)ect  to  disputed  facts. 

(3)  The  suspending  official  may  modify  or  terminate  the 
suspension  or  leave  it  in  force  (see  accompanying  guidance). 
However,  a  decision  to  iDodify  or  terminate  the  su^)ension  shall 
be  without  prejudice  to  the  subsequent  imposition  of  (i) 
suspension  by  any  other  agency  or  (ii)  debaimeat  by  any  agency. 

(4)  Prconpc  written  notice  of  the  suspending  official's  deciston 
shall  be  sent  to  the  ctxttractor  and  any  affiliates  involved,  by 
certified  mail,  return  receipt  requested. 

Nonregulation    remarks 

The  suspending  official  may  refer  issues  of  disputed  material 

facts  to  another  official  for  findings  of  fact. 

9.406-4    Period    of  sospension. 

(a)  Suspension  shall  be  for  a  temporary  period  pending  the 
completion  of  investigation  and  any  ensuing  legal  proceedings, 
unless  sooner  terminated  by  the  suspending  official  or  as 
provided  in  this  subsection. 

(b)  If  legal  proceedings  are  not  initiated  within  12  months  after 
the  date  of  the  suspension  notice,  the  suspension  shall  be 
tenninated  unless  an  Assistant  Attorney  General  requests  its 
extension,  in  which  case  it  may  be  extended  for  an  additional  6 
months.  In  no  event  may  a  suspension  extend  beyond  18 
months,  unless  legal  proceedings  have  been  initiated  within  that 
period. 

(c)  The  suspending  official  shall  notify  the  Department  of  Jostioe 
of  the  proposed  termination  of  die  suspension,  at  least  30  days 
before  the  12 -month  period  expires,  to  give  that  Department  an 
opportunity  to  request  an  extension. 

9.406-5    Scope    of  suspension. 

The  scope  of  suspension  shall  be  the  same  as  that  for  ttebannent 
(see  9.405-5),  except  that  the  procedures  of  9.406-3  shall  be  used 
in  imposing  suspension. 

9.407.    Responsibility    Information    from   ofTcrors. 

The  contracting  officer  shall  obtain  from  ofTerora  information  as 
to  whether  the  offeror  and/or  its  principals  are  corrcntly 
responsible. 


9.4t)8   Contract   clause 

The  contracting  officer  shall  insen  the  clause  at  52.209-4X, 
Protecting  the  Government's  Interest  when  Subcontracting  wift 
Contractors  Debarred,  Suspended,  or  Prc^x>sed  fior  DrtarmeDt,  ta 
solicitations  and  contracts  where  the  contraa  exceeds  $25,000. 

Nonregulatiom    remarks 

Snmple  solicitation  prnvivinn    The  provision  at  52.209-5X. 

Certification  Regarding  Debarment,  Suspension,  Proposed 

Debarment,  and  Other  Responsibility  Matters,  may  be  used  to 

satisfy  the  requirement  at  9.407. 

Treatment  of  in^farmatinn    When  an  offeror  indicates  an 

indictment,  charge,  civil  judgment,  conviaion,  suspension, 

debarment,  proposed  debarment,  ineligibility,  or  default  of  a 

contract,  you  should  consider— 

•  Requesting  such  additional  information  from  the  offeror  as 
the  contracting  officer  deems  necessary  in  order  to  make  a 
determination  of  the  offeror's  responsibility  (but  see  9.404): 
ati 

•  Notifying  the  agency  official  responsible  far  initiating 
debarment  or  suspension  action  prior  to  award. 

Failure  to  furnish  the  certification  or  the  requested  infarmation 
may  render  the  offeror  nonresponsible.  However,  you  should 
consider  giving  offerors  who  do  not  furnish  the  cert^ation,  or 
other  requested  information,  an  opportunity  to  provide  iL 

SUBPART  9.5— ORGANIZATIONAL  AND 
CONSULTANT  CONFLICTS  OF  INTEREST 

9.500  Scope   of  subpart. 
This  subpart — 

(a)  Prescribes  general  rules  for  identifying,  evaluating,  and 
resolving  organizaiional  conflicts  of  interest; 

(b)  Implements  section  8141  of  Ae  1989  Department  of  DefieDie 
Appropriauon  Act,  Pub.  L.  100-463,  102  SiaL  227047  (1988) 
and  Office  of  Federal  Procurement  Policy  (OFPP)  Letter  89-1, 
Conflict  of  Interest  Policies  Applicable  to  Consultants. 

9.501  Derinitions. 

'Twiarlecting  consultant"  means  any  indepesdent  cxntractor  who 
furnishes  advice,  information,  direction,  or  assistance  to  m 
offeror  or  any  other  contractor  in  supp«t  of  the  preparation  or 
submission  of  an  offer  for  a  Government  contract  by  ttiat  offeror. 
An  independent  contractor  is  not  a  marketing  consultant  when 
rendering — 

(a)  Services  exduded  in  Subpart  37.2; 

(b)  Routine  engineering  and  technical  services  (socfa  as 
installation,  operation,  or  maintenance  of  systems,  equipment, 
software,  components,  or  facilities); 

(c)  Routine  legal,  actuarial,  auditing,  and  acooanting  servicer, 
and 

(d)  Training  services. 

*XI>rgaiiizational  confTict  of  interest"  means  that  because  of  olfaer 
activiiies  or  relationships  with  other  perKKis,  a  person  is  nnabie 
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or  potentially  unable  l<>  reiKkr  impartial  assistance  or  advice  to 
ibe  GovenuDeiit.*or  tl^e  persoo's  objectivity  in  pcrfonping  the 
contract  work  is  or  might  be  otherwise  impaired,  or  a  person  has 
m  infair  competitive  aivaatage. 

J  I 

9.502     Applicability. 

(a)  This  sutq>art  applies  to  contracts  with  either  profit  or 
Dooprofit  organizatiotus,  including  nonprofit  organizatioos 
created  largely  or  wholly  with  Govenanem  funds. 

(b)  This  subpart  does  not  apply  lo  acquisitioas  subjea  io  unique 
agency  organizational  oooflict  of  interest  statutes.  , 


Nomregulatiom    re. 

Do  advance  work  beft 


mkrks 

tfOfert 


rel^aurif  xnlicitaiinn.^.  You  are  more 


likely  lo  find  organiiaiional  conjlicis  of  interest  (OCl)  in 
contracts  for:  management  support  services;  consubant  or  other 
professional  services:  apntracfor  performance  of  or  assistance  in 
technical  evaluations:  or  systems  engineering  and  technical 
direction  work  perfonfied  by  a  contractor  that  does  not  have 
overall  contractual  resjfonsibiUtyfor  development  or  production. 
When  you  think  an  Otl  may  be  present  or  that  a  solicitation 
may  be  particularly  susceptible  to  one,  you  should  analyze  the 
planned  acquisition  inlorder  to  identify  and  evaluate  poteraial 
OCls  so  as  to  eliminaie  or  reduce  as  many  as  possible  before 
avard 

The  award  decision  mai  be  affected  bv  an  organiTational  canflia 
qf  interest.  You  shoula  ordinarily  avoid  awarding  a  coruract 
where  an  OCl  is  present.  However,  award  may  be  made  \f  a 
conflia  cannot  be  removed  or  reduced,  when  it  is  in  the 
Government's  best  intirest  and  a  request  for  waiver  has  been 
approved  in  accordance  with  9.504.  If  you  determine  that  an 
otherwise  successful  offeror  should  not  receive  an  award  because 
of  an  OCl,  you  shouldHnform  that  offeror  of  your  likely  action 
and  provide  an  opponitnuy  for  the  offeror  to  react.  The  offeror 
'  \he  conflict. 


may  be  able  to  remove 


:  exist. 


9.503   General   rulek. 

The  general  rules  ii 
limitations   on   coo 
neutralizing,  or  mitigajting 
that  might  otherwise 
should  be  examined  on 
nature  of  the  proposed 
good  judgment,  and  si>und 
decision  on  whether  a 
it  does,  the  development 
it  The  two  uiKkrl>ing 

(a)  Preventing  the 
conOBCtor'  s  judgment; 

(b)  Preventing  unfaii 
competitive  advantage 
award  of  any  Federal  cchtract 
(I)  Proprietary  infom^tion 
obtained   from   a 
authorization;  or 


!existi;nce 


9.503-1  through  9.503-4  prescribe 

i4acting   as   the  means  of  avoiding, 

organizational  conflicts  of  interest 

Each  individual  contracting  situadoo 

the  basis  of  its  particular  facts  and  the 

I  ;ootracL  The  exercise  of  common  sense, 

discretion  is  required  in  both  the 

<  ignificant  potential  conflict  exists  and,  if 

of  an  appropriate  means  for  resolving 

>rinciples  are — 

of  conflicting  roles  that  might  bias  a 

competitive  advantage.     An  unfair 
exists  where  a  contractor  competing  for 
possesses — 

(as  defined  in  3.104-4(j))  that  was 
Oovernment   official    without   proper 
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(2)  Source  selection  informatioo  (as  defined  in  3.104-4<k))  that 
b  relevant  to  the  contract  but  is  ikn  available  to  all  competitors, 
and  such  information  would  assist  that  contractor  in  obtaining 
dte  contract 

Nomregulatiom    remiurks 

General  Approach  for  handling  organiTatmnal  conflicts  qf 
interest. 

h^ihrmntioH  If  information  concerning  prospective  contractors  is 
necessary  to  identify  and  evaluate  potential  OCls  or  to  develop 
recommended  actions,  and  no  OCl  certificates  have  been  filed, 
you  should  should  consider  seeking  the  information  pom  within 
the  Government  or  from  other  readily  available  sources. 
Government  sources  include  the  files  and  the  knowledge  of 
personnel  witfiin  the  contracting  office,  other  contracting  offices, 
the  cognizant  coruract  administration  and  audit  activities  and 
offices  concerned  with  contract  financing.  Non-Government 
sources  include  publications  and  commercial  services,  such  as 
credit  rating  services,  trade  and  financial  journals,  and  business 
directories  and  registers. 

Awfl/vTij.  //  the  you  decide  there  is  a  significant  potential 
organizational  corflia  of  interest,  before  issuing  the  solicitation, 
you  should  prepare — 

•  A  written  analysis,  including  a  recommended  course  of  action 
for  avoiding,  neutralizing,  or  mitigating  the  cor\flict,  based 
onihe  general  rules  in  9 J03  or  on  another  basis; 

•  A  drqft  solicitation  provision  (see  the  sample  solicitation 
provision  at  9.505-1):  and 

•  ^appropriate,  a  proposed  contract  clause  (see  9.505). 
Contract  action.  After  a  deurmination  is  made  on  an  approach 
for  handling  the  OCl,  you  should  — 

•  Include  the  provisionis)  and  any  clause(s)  in  the  solicitation 
or  the  contract,  or  both: 

•  Consider  additiontU  information  provided  by  contractors  in 
response  to  the  solicitation  or  during  negotiations; 

•  Before  awarding  the  contract,  resolve  the  conflict  or  the 
potential  conflict  in  a  manner  consistent  with  any  agency 
tSrection;  and 

•  Retain  all  certificates  submitted 

Admjnistraiion.  If  during  the  effective  period  of  any  restnjon, 
a  contracting  office  tranters  acquisition  responsibility  for  the 
item  or  system  involved,  it  is  suggested  that  the  successor 
contraaing  office  be  notified  of  the  restriaion. 

Examples  ofCor^flict  of  Interest  Situations. 
The  following   illustrate  situations  in   which  questions 
concerning  OGl  may  arise.  They  are  not  all  inclusive,  but  are 
intended  to  help  you  apply  the  general  rules  in  9.503  to 
individual  contract  situations. 

•  Company  A  agrees  to  provide  systems  engineering  and 
uchjucal  direaionfor  the  Navy  on  the  power  plant  for  a 
group  of  submarines  (i.e.,  turbines,  drive  shafts,  propellers, 
etc.).  Company  A  should  not  be  allowed  to  supply  any  power 
plant  componeras.  Company  A  can,  however,  supply 
components  of  the  submarine  unrelated  to  the  power  plant 
(e.g.,  fire  control,  navigation,  etc.).  In  this  example,  the 


system  is  the  power  plant,  not  the  submariru 
supplying  components  is  limited  to  those  fo. 
only. 

•  Company  A  is  the  systems  engineering  and  I 
direction  contractor  for  system  X.  After  soim 
before  completion,  the  system  is  canceled.  L 
developed  to  achieve  the  same  purposes  as  s 
fimdamerually  different  fashion.  Company  B 
engineering  and  lechniaU  direction  contracu 
Company  A  may  supply  system  Y  or  its  cot 

•  Company  A  develops  new  electronic  equipmi 
result  of  this  development,  prepares  specific 
A  may  supply  the  equipment. 

•  XYZ  Tool  Company  and  PQR  Machinery  C 
representing  the  American  Tool  Institute,  wo, 
Government  supervision  and  control  to  refint 
or  to  clarify  the  requirements  of  a  specific  aci 
companies  may  supply  the  item. 

•  Before  an  ADP  equipment  acquisition  is  cone 
A  is  awarded  a  contract  to  prepare  data  syster, 
and  equipment  performance  criuria  to  be  use, 
the  equipment  competition.  Since  the  specific 
basis  for  selection  of  commercial  hardware,  a 
cor\flict  ofinurea  exists  Company  A  should 
from  the  initial  follow-on  ADP  hardware  acq 

•  Company  A  receives  a  contract  to  define  the  c 
performance  characteristics  an  agency  will  req 
purchasing  rocket  fuels.  Company  A  has  not, 
particular  fuels.  When  the  definition  contract 
clear  to  both  parties  that  the  agency  will  use 
characteristics  arrived  at  lo  choose  competitf 
to  develop  or  produce  the  fuels.  Company  A 
awarded  this  follow-on  contract. 

•  Company  A  receives  a  contract  to  prepare  a  d 
scientific  and  technical  training  of  an  agency' 
suggests  a  curriculum  that  the  agency  endorse 
incorporates  in  its  request  for  proposals  to  in 
establish  and  conduct  the  training.  Company 
awarded  a  contract  to  condua  the  training. 

•  Company  A  is  selected  to  study  the  use  of  las 
communications.  The  agency  intends  to  ask 
research  in  the  field  make  proprietary  informa 
Company  A.  The  contract  must  require  Comf 
enter  into  agreements  with  these  firms  to  prol 
proprietary  information  they  provide  and  (2)  r 
using  the  information  in  supplying  lasers  to . 
or  for  any  purpose  other  than  that  for  which  ii 

•  An  agency  that  regulates  an  industry  wishes  U 
system  for  evaluating  and  processing  license  c 
Contractor  X  helps  develop  the  system  andpr 
applications.  Contractor  X  should  be  prohibit) 
as  a  consultant  to  any  of  the  applicants  during 
performance  and  for  a  reasonable  period  therea 
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system  is  the  power  plant,  not  the  submarine,  and  the  ban  on 
supplying  qon^nents  is  limited  to  those  for  the  system 
only. 

•  Company  A  is  the  systems  engineering  and  technical 
direction  contractor  for  system  X.  AJter  some  progress,  but 
before  completion,  the  system  is  canceled  Later,  sysum  Y  is 
developed  to  achieve  the  same  purposes  as  system  X,  but  in  a 
fundamentally  different  fashion.  Company  B  is  the  systems 
engineering  and  technical  direction  contractor  for  system  Y. 
Company  A  may  supply  system  Y  or  its  components. 

•  Company  A  develops  r\ew  electronic  equipment  and,  as  a 
result  of  this  developmeta.  prepares  specifications.  Company 
A  may  supply  the  equipment. 

•  XYZ  Tool  Company  and  PQR  Machinery  Company, 
representing  the  American  Tool  Institute,  work  under 
Government  supervision  and  control  to  refine  specifications 
or  to  clarify  the  requiremerus  of  a  specific  acquisition.  These 
companies  may  supply  the  item. 

•  Before  an  ADP  equipment  acquisition  is  conduaed  Company 
A  is  awarded  a  contract  to  prepare  data  system  specifications 
and  equipment  performance  criuria  to  be  used  as  the  basis  for 
the  equipment  competition.  Since  the  specifications  are  the 
basis  for  selection  of  commercial  hardware,  a  potential 
conflict  of  interest  exists.  Company  A  should  be  excluded 
from  the  initial  follow-on  ADP  hardware  acquisition. 

•  Company  A  receives  a  contract  to  define  the  detailed 
performance  characteristics  an  agency  will  require  for 
purchasing  rocket  fuels.  Company  A  has  not  developed  the 
particular  fuels.  Vtlien  the  definition  contract  is  awarded  it  is 
clear  to  both  parties  that  the  agency  will  usethe  performance 
characteristics  arrived  at  to  choose  competitively  a  contractor 
to  develop  or  produce  the  fuels.  Company  A  may  not  be 
awarded  this  follow-on  contract. 

•  Company  A  receives  a  contract  to  prepare  a  detailed  plan  for 
scientific  and  technical  training  of  an  agency's  personnel.  It 
suggests  a  curriculum  that  the  agency  endorses  and 
incorporates  in  its  request  for  proposals  to  institutions  to 
establish  and  conduct  the  training.  Company  A  may  not  be 
awarded  a  contract  to  condua  the  training. 

•  Company  A  is  selected  to  study  the  use  of  lasers  in 
communications.  The  agency  intends  to  ask  that  firms  doing 
research  in  the  field  make  proprietary  irtformcuion  available  to 
Company  A.  The  contract  must  require  Company  A  to  (1) 
enter  into  agreements  with  these  firms  to  protect  any 
proprietary  information  they  provide  and  (2)  refrain  from 
using  the  information  in  supplying  lasers  to  the  Government 
or  for  any  purpose  other  than  that  for  which  it  was  intended 

•  An  agency  that  regulates  an  industry  wishes  to  develop  a 
system  for  evaluating  and  processing  license  applications. 
Contractor  X  helps  develop  the  system  and  process  the 
applications.  Contractor  X  should  be  prohibited  from  acting 
OS  a  consultant  to  any  of  the  applicants  during  its  period  of 
perfomumce  and  for  a  reasonable  period  thereafter. 


9.503-1  Providing  tyitenig  engineering  and 
technical    direction. 

(a)  A  oootractor  tbat  provides  sy-ittDi  engineering  and  tedmical 
direcdoo  for  a  system  but  does  not  liave  overall  contractual 
responsibility  for  its  development,  iu  integration,  assembly,  and 
cbeckout,  ot  its  production  sball  not  (1)  be  awarded  a  contract  to 
supply  ibe  system  or  any  of  iu  migor  components  or  (2)  be  a 
subcontractor  or  consultant  to  a  si^plier  of  ifae  system  or  any  of 
its  major  components. 

(b)  Systems  engioeering  includes  a  combinatioo  of  sdbstantially 
all  of  the  following  activities:  determining  specifications, 
identifying  and  resolving  interface  problems,  developing  test 
requirements,  evaluating  test  data,  and  supervising  design. 
Tedmical  direction  includes  a  combinatioii  of  substantially  all  of 
the  following  activities:  developing  wort:  sutemenu. 
determining  parameters,  directing  other  oootractors'  operations, 
and  resolving  technical  controversies.  In  performing  ttiese 
activities,  a  contractor  occupies  a  highly  influential  and 
responsible  position  in  determining  a  system's  basic  concepts 
and  supervising  their  execution  by  other  contractors.  Therefore 
this  contractor  should  not  be  in  a  positioo  to  make  decisions 
favoring  its  own  products  or  capabiUties. 

9.503-2  Preparing  speciflcationf  or  work 
statements. 

(a)  If  a  contractor  prqjares  and  furnishes  complete  spedficatioos 
covering  nondevelopmental  items,  to  be  used  in  a  competitive 
acquisition,  that  oootractor  shall  not  be  allowed  lo  furnish  these 
items,  either  as  a  [Hime  contractor  or  as  a  subcontractor,  for  a 
reasonable  period  of  time  including,  at  least,  the  duration  of  the 
initial  prxxluction  contract  This  rule  shall  not  apply  to— 

(1)  Contract(xs  that  furnish  at  Government  request  spedAcations 
or  data  regarding  a  produa  they  provide,  even  though  the 
specifications  or  data  may  have  been  paid  for  separately  or  in  the 
price  of  the  product;  or 

(2)  Situations  in  which  contraotors,  acting  as  industry 
representatives,  help  Government  agencies  prepare,  leflne,  or 
coordinate  specifications,  regardless  of  source,  provided  this 
assistance  is  supervised  and  controlled  by  Government 
representatives. 

(b)  If  a  contractor  prepares,  or  assists  in  preparing,  a  work 
statement  to  be  used  in  competitively  acquiring  a  system  or 
service — or  provides  material  leading  directly,  predictably,  and 
without  delay  to  such  a  work  statement — that  contractor  may  not 
supply  the  system,  major  components  of  the  system,  or  the 
services  unless — 

(1)  It  is  the  sole  source; 

(2)  It  has  participated  in  the  development  and  design  work;  or 

(3)  More  than  one  contraaor  has  been  involved  in  preparing  the 
work  statement. 

Nonregulation    remarks 

Agreement  not  to  compete.  If  you  plan  to  issue  a  solicitation  for 
development  of  complete  specifications  for  nondevelopment 
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equipment,  you  should  consider  including  a  clause  in  the 
solicitaxions  tka  will  eliminate  the  wimurpvm  competing  for 
the  follow-on  production  contracts  for  a  reasonable  time.  This 
precaution  avoids  creeping  a  situation  in  which  the  contractor 
drafts  specificaxions  fi^ring  its  own  products  or  capabiliiies. 
This  helps  the  Government  get  unbiased  advice  on  the 
specifications  and  avoids  allegations  of  favoritism  in  the  award 
ofproducticm  cotaracts. 

Development  contratts.  In  development  work,  where  the 
contToaoT  will  design  qr  produce  an  item,  it  is  normal  to  select 
firms  that  have  done  thk  most  advanced  work  in  the  field.  These 
firms  can  be  expected  to  design  and  develop  around  their  own 
prior  knowledge.  Development  contraaors  can  frequently  start 
production  earlier  and^perform  better  than  firms  that  did  not 
participate  in  the  development.  In  many  instances  the 
Government  may  have  financed  the  development.  Thus,  while 
the  development  contractor  has  a  competitive  advantage,  it  is 
often  an  unavoidable  orie  that  is  not  considered  unfair;  therefore 
generally  no  prohibitiM  on  future  production  work  would  be 
Htimmted 

9303-3  Providtng  ucbnical  evaluation  or  advisory 
and    assbUnce   services. 

Contracts  for  technical  evalnations  of  other  contractors'  offers  or 
products  or  for  advisory  and  assistance  services  (see  37.201)  shall 
not  generally  be  awardeid  to  a  coatractor  that  would  evaluate,  or 
advise  the  GovemmeDt  concerning,  its  own  products  or 
activities,  or  diose  of  a  competitor,  without  proper  safeguards  to 
ensure  objectivity  and  p^oiea  the  Government's  inteiests.  In  this 
connection,  consait  OFPP  Policy  Letter  89-1,  Conflict  of 
Intere.<it  PoKcies  Apphcable  to  Consultants,  and  implementing 
agency  regulations. 

9.503-4       Obtaini 
information 

(a)  When  a  contractor 
others  lo  perform  a  Go' 
of  the  concraa  to  obtai^ 
competitive  advantage 
restrictions  protea  the  ii 
provide  it  wh<  n  lecessari' 
intended  to  protect 
limitations  on  its  ose 
contractor  firom  other 

(b)  A  contraaor  that 
other  companies  in  perf^ti 
for  the  Government  m 
proiea  their  information 
as  long  as  it  remains 
information  for  any 
furnished.  The 
agreements  and  ensure 

(c)  Contractors  also 
infonnatioo  by  acquirin 
which,  if  used  in 
contractor  an  unfair 


iig       access       to       proprietary 


vtrranen 


soteres 


gans  ; 


contract  ng 

ihati 


conne  roon 


requires  proprietary  information  from 

:nt  c&itract  and  can  use  the  leverage 

it,  the  contractor  may  gain  an  imfair 

imless  restrictions  are  imposed.   These 

I  iformadon  and  encourage  companies  to 

r'  for  contract  performance.  They  are  not 

infiVinatioa  furnished  voluntarily  without 

or  available  to  the  Government  or 

without  restriction. 

access  to  profwietary  information  of 

irming  advisory  and  assistance  services 

St  agree  with  the  other  companies  to 

from  unauthorized  use  or  disclosure  for 

jroprictary  and  refrain  from  using  the 

purpose  other  than  that  for  which  it  was 

officer  shall  obtain  copies  of  these 

they  are  properly  executed. 

ol^iain  proprietary  and  source  selection 

the  services  of  marlceting  consultants 

with  an  acquisition,  may  give  the 

cot^peuiive  advantage.  Contraaors  should 
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make  inquiries  of  marketing  consultants  to  eosuit  that  the 
marketing  consultant  has  provided  no  unfair  competitive 
advantage.  See  the  certification  required  for  contractors  aitd 
marketing  coosullaou  in  the  provision  at  S2.209-6X. 

9.504  Waiver. 

The  Head  of  the  Contracting  Activity  may  waive  any  general 
rule  or  procedure  in  this  subpart  by  determining  that  its 
application  in  a  particular  situation  would  not  be  in  the 
Government's  interest 

9.505  Sollcttadoo   provisions   and   contract   clauses. 

9.505-1       Solicitation    provisions. 

(a)  The  contracting  officer  shall  insert  (he  provision  at  52.209- 
6X.  Organizational  Conflicts  of  Interest  Certificate — Marketing 
Consultants,  in  solicitations,  other  than  sealed  bids,  if  the 
contract  amount  is  expected  to  exceed  $200,000. 

(b)  The  contracting  ofTicer  shall  insert  the  provision  at  52.209- 
7X,  Organizational  Conflicts  of  Interest  Certificate — Advisory 
and  Assistance  Services,  in  solicitations  for  advisory  and 
assistance  services  if  the  contraa  amount  is  expected  to  exceed 
$25,000. 

(c)  The  contracting  ofTicer  shall  include  an  co'ganizatianal  conflict 
of  interest  provision  in  solicitations  when  an  orgaonizatiooal 
conflict  of  interest  is  present  or  when  one  is  likely.  The 
provision  should:  Refer  oflerors'  to  subpart  9.5.State  the  nature 
of  the  potential  conflict  as  seen  by  the  contracting  officenSlate 
the  nature  of  the  proposed  restraint  upon  future  contraaor 
activities;  and  Depending  on  the  natuit  of  the  acquisition,  state 
whether  or  not  the  terms  of  any  proposed  clause  and  the 
application  of  subpart  9.5  to  the  contract  are  subject  to 
negotiation. 

NonregulatioH    remarks 

Exclusions  The  provisions  required  by  9.505-1  (a)  and  (b)  are 
not  appropriate  for  use  in  solicitations  fi)r— 

•  Services  excluded  in  seaion  37.204; 

•  Routine  engineering  and  technical  services  (such  as 
installation,  operation  or  maintenance  of  systems,  equipment, 
software  components,  or  facilities); 

•  Routine  legal,  actuarial,  auditing  and  accounting  services; 

•  Training  services;  and 

•  Services  rendered  in  conneaion  with  intelligence  activities 
defined  in  section  3.4(e)  of  Executive  Order  12333  or  a 
comparable  definitional  section  in  any  successor  order,  or  in 
connection  with  special  accesyprograms. 

9.505-2    Contract    clause. 

If,  as  a  condition  of  award,  the  contractor's  eligibility  for  future 
prime  contract  or  subcontract  awards  will  be  restricted  or  the 
conuactor  must  agree  to  some  other  restraint,  the  solicitation 
shall  contain  a  clause  that  specifies  the  nature  and  duration  of  the 
proposed  restraint.  The  clause  shall  be  included  in  the  conciact. 
after  negotiating  the  clause's  final  terms  witii  the  successful 
offeror,  if  appropriate. 
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Nonregulation    remarks 

Claure  limitntinnx  You  should  generally  lin 
imposed  by  a  clause  to  a  reasonable  period,  si 
the  circumstance  of  unfair  competitive  advani 
bias.  This  period  varies.  It  might  end,  for  ex 
first  production  contraa  using  the  contractor's 
work  statement  is  awarded,  or  it  might  extend  tl 
life  of  a  system  for  which  the  contractor  has  pt 
,  engineering  and  technical  direction.  The  re 
specify  termination  by  a  specific  date  or  upon  t 
an  identifiable  event. 

SUBPART  9.6— CONTRACTOR  1 
ARRANGEMENTS 

9.601     Derinitlon. 

Contractor  team  arrangement"  means  an 
which — 

(a)  Two  or  more  companies  form  a  partnership 
to  act  as  a  potential  prime  contractor,  or 

(b)  A  potential  prime  contractor  agrees  with  or 
companies  to  have  them  aa  as  its  subconu 
specified  Government  contract  or  acquisition  pro; 

9.603  Policy. 

The  Government  will  recognize  the  integrity 
contractor  team  arrangements;  provided,  the  a 
identified  and  company  relationships  are  fully 
offer  or,  for  arrangements  entered  into  after  si 
offer,  before  the  arrangement  becomes  effective. 

9.604  Limitations. 

Nothing  in  this  subpart  authorizes  contractor  tea 
in  violation  of  antitrust  statutes  or  limits  the 
rights  lo — 

(a)  Require  consent  to  subcontracts  (see  Subpart  < 

(b)  Determine,  on  the  basis  of  the  stated  c 
arrangement,  tije  responsibility  of  the  prime 
Subpart  9.1); 

(c)  Provide  lo  the  prime  contractor  data  rij 
controlled  by  U»e  Government; 

(d)  Pursue  its  policies  on  competitive 
subcontracting,  and  component  breakout  after  in 
or  at  any  other  lime;  and 

(e)  Hold  tiie  prime  contractor  fully  responsib 
performance,  regardless  of  any  team  arrangeme 
prime  contraaor  and  its  subcontractors. 

Nonregulation    remarks 

Contractor  team  arrangements  may  be  desirab 
Government  and  industry  standpoint  by  enabling 
involved  to  complement  each  other's  unique  o 
offer  the  Government  the  best  combination  of  per 
and  delivery  for  the  system  or  product  being  acquit 
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Nonregulatiom    remarks 

Clauxe  limiiatinn.l  You  should  generally  limit  the  restraint 
imposed  by  a  clause  to  a  reasonable  period,  sufficient  to  avoid 
the  circumstance  of  ur\fair  competitive  advantage  or  potential 
bias.  This  period  varies.  It  might  end,  for  example,  when  the 
first  production  contraa  using  the  contractor's  specifications  or 
work  statement  is  awarded,  or  it  might  extend  through  the  entire 
life  of  a  system  for  which  the  contractor  has  performed  systems 
,  engineering  and  technical  direction.  The  restriction  should 
specify  termination  by  a  specific  date  or  upon  the  occurrence  of 
an  identifiable  event. 

SUBPART  9.6— CONTRACTOR  TEAM 
ARRANGEMENTS 

9.601    Definition. 

*^ontractor  team  arrangement"  means  an  arrangement  in 
wbicb — 

(a)  Two  or  more  companies  form  a  partnership  or  joint  venture 
to  act  as  a  potential  jvime  contractor,  or 

(b)  A  potential  prime  contractor  agrees  with  one  or  more  other 
companies  to  have  them  act  as  its  subcontractors  under  a 
spedrted  Government  contract  or  acquisition  program. 

9.603  Policy. 

The  Government  will  recognize  the  integrity  and  validity  of 
contractor  team  arrangements;  provided,  the  arrangements  are 
identified  and  company  relationships  are  fully  disclosed  in  an 
offer  or.  for  arrangements  entered  into  after  submission  of  an 
offer,  before  the  arrangement  becomes  effective. 

9.604  Limitations. 

Nothing  in  this  subpart  authc»izes  contractor  team  arrangements 
in  violation  of  antitrust  statutes  or  limits  the  Government's 
rights  to — 

(a)  Require  consent  to  subcontracts  (see  Subpan  442); 

(b)  Determine,  on  the  basis  of  the  stated  contractor  team 
arrangement,  the  responsibility  of  the  prime  contractor  (see 
Subpart  9.1); 

(c)  Provide  to  the  prime  contractor  data  rights  owned  or 
controlled  by  the  Government; 

(d)  Pursue  its  policies  on  competitive  contracting, 
subcontfacting.  and  component  breakout  after  initial  production 
or  at  any  other  time;  and 

(e)  Hold  the  prime  contractor  fully  responsible  for  contact 
performance,  regardless  of  any  team  arrangement  between  the 
prime  contractor  and  its  subcontractors. 

Sonregulation    remarks 

Contractor  team  arrangements  may  be  desirable  from  both  a 
Government  and  industry  standpoint  by  enabling  the  companies 
involved  to  complement  each  other's  unique  capabilities  and 
offer  the  Government  the  best  combination  of  performance,  cost, 
and  delivery  for  the  system  or  product  being  acquired.  Contractor 


Uam  arrangements  may  be  particularly  appropriau  in  complex 
research  and  development  acquisitions.  , 

SUBPART  9.7— DEFENSE  PRODUCTION  AND 
RESEARCH  AND  DEVELOPMENT  POOLS 

9.701  Definition. 

"Pool,"  as  used  in  this  subpart,  means  a  group  of  concerns  (see 
19.001)  that  have— 

(a)  Associated  together  in  order  to  obtain  and  perform,  jointly  or 
in  conjunction  with  each  other,  defense  productioa  or  resea-di 
attd  development  contracts; 

(b)  Entered  into  an  agreement  governing  their  organizatioo, 
relationship,  and  procedures;  and 

(c)  Obtained  approval  of  the  agreement  by  either 

(1)  The  Small  Business  Administratioo  (SB  A)  undo  section  9  or 
11  of  the  Small  Business  Act  (15  U.S.C.  638  or  640)  (see  13 
CFR  125);  or 

(2)  A  designated  ofGcial  under  Part  V  of  Executive  Oder  10480, 
August  14,  1953  (18  FR  4939.  August  20,  1953)  and  section 
708  of  the  Defense  ProducUon  Act  of  1950  (50  U.S.C.  App 
2158). 

9.702  Contracting    with    pools. 

(a)  Except  as  qiedfied  in  this  subpart,  a  pool  sh^l  be  uested  the 
same  as  any  oUher  prospective  or  actual  oontxKtor. 

(b)  The  contracting  officer  shall  not  award  a  contract  to  a  pool 
unless  the  offer  is  submitted  by  the  pool  in  its  own  name  or  by 
an  individual  pool  member  expressly  stating  that  the  offer  is  on 
behalf  of  the  pool. 

(c)  Contracts  with  pools  are  exempt  from  the  '^manufacturer  or 
regular  dealer"  requirement  of  the  Walsh-Healey  Public  Contracts 
Act  (see  Subparts  9.1  and  22.6  and  41  CFR  50-201. 604(d)). 

(d)  Pools  approved  by  the  SB  A  under  the  Small  Business  Act  are 
entitled  to  the  preferences  and  privileges  accorded  to  small 
business  concerns.  Approval  under  the  Defense  Production  Aa 
does  not  confer  these  i^efereoces  and  privileges. 

(e)  Pool  members  may  submit  individual  offers,  independent  of 
the  pool.  However,  the  contracting  offica  shall  not  consider  an 
independent  offer  by  a  pool  member  if  that  pool  member 
participates  in  a  competing  offer  submitted  by  the  pool. 

Sonregulation    remarks 

Upon  receipt  of  an  offer  submitted  by  a  group  representing 
that  it  is  a  pool,  you  should  consider  verifying  its  approved 
status  with  the  SBA  District  Office  Direaor  or  other  approving 
agency. 

Before  an-antng  a  contract  to  m  unituxrporaed  pool,  you 
should  obtain  from  each  pool  member  the  agent  anhorized  to 
sign  the  offer  or  contma  on  tha  member's  behdf  (i.e.,  certified 
copy  ofapowerofatomey). 

If  a  pool  member  submits  an  individual  offer,  independent  of 
the  pool,  you  should  consider  the  pool  agreement,  along  with 
other  factors,  in  determining  whether  that  pool  member  is  a 
responsible  contractor  under  Subpan  9.1. 


15 
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PART   52— SOL  CITATION   PROVISIONS   AND 
CONTRACT   CLAUSES 

I.  REGULATION  PIOVISIONS  AND  CLAUSES 

52.209-lX    QuaHflcation    ReqoircmcnU. 

As  prescribed  in  9206y  insert  the  foUoning  clause: 

QU  ALfflCATXJN  REQUIREMEKrS  (DATE) 

(a)  Definition:  "Qualificauon  requirement,"  as  used  in  this 
clause,  means  a  Gov«mment  reqairement  for  testing  or  other 
quality  assurance  demboscration  thai  must  be  cnnpteted  before 
award  j 

(b)  One  or  more  qualincaiion  requirements  apply  to  the 
supplie.<i  or  services  covered  by  this  contract  For  those  supplies 
or  services  requiring  qu  alification.  whether  the  covered  product  or 
service  is  an  end  item  i  inder  this  contract  or  simply  a  component 
of  an  end  item,  the  pr<  iduct  manufacturer,  or  source  must  have 
demonstrated  that  il  meets  (he  standards  prescribed  for 
qualification  before  award  of  this  contract.  The  product, 
manufacturer,  or  sourc  e  must  be  qualified  ai  the  time  of  award 
whether  ornot  the  nac^e  of  the  product  manufacturer,  or  source 


is  actually  included 
manufacturers  list  or 


on  a  qualified  products  list  qualified 
qualified  bidders  list.  Offerors  should 
contact  the  agency  a:tivity  designated  below  to  obtain  all 
requirements  that  the; '  or  their  products  or  services,  or  their 
subcontractors  or  the  r  producu  or  services,  must  satisfy  to 
become  qualified  aid  to  arrange  for  an  opportunity  to 
demonstrate  their  abil  ties  to  meet  the  standards  specified  for 
qualification. 
(Name)_ 


(Address) 

(c)    If  an  offeror,  lianufacturer,  source,  product  or  service 
covered  by  a  qualification  requiremeni  has  already  met  the 
.>aandards  specified,  the  relevant  mfonnation  noted  below  should 
be  provided. 
Offeror's  Name 


Manufacturer's  Name 

Source's  Name 

Item  Name 


already'  cyialifiod  or  i< 


(to  the  extent  known) 


Service  Ideniificaiion . 
Test  Number 

(d)  Even  though  a  product  or  service  subject  to  a  qualification 
requirement  is  not  its(  If  an  end  item  under  this  contract  the 
product  manufacturer,  jr  source  must  nevertheless  be  qualified  at 
the  lime  of  award  of  ih  s  contract  This  is  necessary  whether  the 
Contraaor  or  a  subconi  ractor  will  ultimately  provide  the  product 

If,  after  award,  the  Contracting  Officer 
discovers  thai  an  applidable  qualification  requirement  v^^as  not  in 
fact  met  at  the  time  of ;  ward,  the  Contracting  Officer  may  either 
terminate  this  contract  for  default  or  allow  performance  to 
continue  if  adequate  c  >nsideratioa  is  offered  and  the  action  is 
determined  to  be  otherv  ise  in  the  Government's  best  interests. 

(e)  If  an  offeror,  mar  ufacturer,  sotrnje,  pnxiict,  or  sen  ice  has 
met  the  qualification  n  quirement  but  is  not  yet  on  a  qualified 
pioduas  list  qialified  maiu&ciuiers  list  or  qualified  bidders 
list  the  offeror  shall  sjbmit  evidoKC  of  qialificaiion  with  its 
offer  in  ortki  to  reodv:  oonsidbration.  If  this  is  a  sealed  bid 
acquisition  and  the  pisduct  manufacturer,  or  offeror  that  is 


to  be  qualified  before  award  is   not 


116 


identified  either  above  or  elsewhere  in  the  bid  the  Cooiraaing 
Officer  shall  rgea  the  bid  Unless  determined  to  be  in  the 
GovenuncM's  inioests,  this  aoc^sitioa  will  ikx  be  delayed  in 
order  to  fMovide  an  olieror  with  an  opportunity  to  meet  the 
standmk  specified  (or  (palificalioo. 

(0  Any  change  in  location  or  ownership  of  the  plant  wbere  a 
previously  qtuklified  product  or  service  was  manufactured  or 
performed  requires  reevaluation  of  the  qualifkatioo.  Similariy. 
any  change  in  location  or  ownership  of  a  previously  qualified 
manufacturer  or  ft>urce  requires  reevaluation  of  the  qtialificaiioa. 
The  reevaluation  must  be  accomplished  before  the  date  of  award 
(End  of  clause) 

S2.209-4X  Protecting  the  GovcrnoMDl'i  Intercct 
when  Subcontracting  witli  Contractort  Debarred, 
Suspended,  or  Proposed  for  Debarment. 

As  prescribed  in  9.408.  insert  tlie  following  clause: 

protbcnng  the  governments  interest  when 

subcontracting  with  oontractors  debarred, 
Suspended,  or  proposed  for  debarment  (Date) 

(a)  The  Government  suspends  or  debars  Contractors  to 
protect  the  Government's  interests.  The  Clontraclor  shall  not 
enter  into  any  subcontract  in  excess  of  the  small  purchase 
limitation  at  FAR  13.000  with  a  Contractor  that  is  debarred, 
suspended,  or  proposed  for  debarment  unless  Uiere  ia  a 
compelling  reason  to  do  so. 

(b)  The  Contractor  shall  require  each  proposed  fust-tier 
subcontractor,  whose  subcontract  will  exceed  the  small  purchase 
limitation  at  FAR  13.000,  to  disclose  to  the  Contractor,  in 
writing,  whether  as  of  the  time  of  award  of  the  subcontract,  the 
subcontractor,  or  its  principals,  is  or  is  not  debarred,  suspended, 
or  prtposed  for  debarmeni  by  the  Federal  (jovenunent 

(c)  A  corporate  offica  or  a  designee  of  the  Contractor  shall 
notify  (he  Contracting  Officer,  in  writing,  before  entering  into  a 
subcontraa  with  a  party  that  is  debarred,  suspended,  or  proposed 
for  debarment  (see  FAR  9.403  for  information  on  the  List  of 
Parties  Excluded  from  Procurement  Programs).  The  notice  must 
include  the  following: 

( 1 )  The  name  of  the  subconuactor. 

(2)  The  Contractor's  knowhdre  of  the  reasons  for  the 
subcontractor  being  on  the  List  of  Parties  Excluded  from 
Procurement  Programs. 

(3)  The  compelling  reasoa(s)  for  doing  business  with  the 
subcontractor  notwithstanding  its  inclusion  on  the  List  of 
Parties  Excluded  From  Procurement  Programs. 

(4)  The  systems  and  procedures  the  Contractor  has 
established  to  ensure  that  it  is  fully  protecting  the 
(jovenunent's  interests  when  dealing  with  such  subcontractor 
in  view  of  the  specific  basis  for  the  party's  debarment, 
suspension,  or  proposed  debarment 

(End  of  clause) 


S2.209-6X     Organizational     ConflicU     of     Interest 
Certificate — Marketing    Consultants.  9 

As  prescribed  in  9.505-1  (a),  insert  the  following  inovision: 
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ORGANIZATIONAL  CtoNFUCrS  OF  INTEREST  CE* 
MARKETING  (XWSULTANTS  (DATE) 

(a)  Definitions. 

(1)  "Marketing  consuitaiu"  means  any  independ 
who  furnishes  advice,  information,  directiott,  or  as 
offeror  or  any  other  ocntractcM'  in  support  of  the  ( 
submission  of  an  offer  for  a  Govenunent  contraa  b; 
An  iiulependent  Contractor  is  not  a  marketing  coi 
rettdering — 

(i)  Services  excluded  in  FAR  37.204; 

(ii)  Routine  engineering  and  technical  servi 
installatiCMt  operation,  or  maintenance  of  system 
software,  components,  or  facihties); 

(iii)  Routine  legal,  actuarial,  auditing,  an( 
services;  or 

(iv)  Training  services. 

(2)  "Organizational  confUa  of  interest*  means  th 
other  activities  or  relationships  with  other  person: 
unable  or  potentially  unable  to  render  impartial 
advice  to  the  (jovemment  or  the  person's  o 
perforoung  the  contract  work  is,  or  might  be  otherv 
or  a  person  has  an  unfair  competitive  advantage. 

(b)  An  individual  or  fuin  that  employs,  retain: 
conuactually  one  or  more  marketing  consultants  i 
with  a  contract  shall  submit  to  the  contracting 
respect  to  each  marketing  consultant  the  certificate; 
paragraph  (c)  of  this  provision,  if  the  individu 
notified  that  il  is  the  appaieai  successful  offertr. 

(c)  The  certificate'  must  contain  the  foUowing: 

(1)  The  name  of  the  ageiKy  and  tl>e  number  of  tt 
in  question. 

(2)  The  name,  address,  telephone  number,  and  fet 
identification  number  of  the  marketing  consultant 

(3)  The  name,  address,  and  telephone  number  of 
officer  or  employee  of  the  marketing  consulu 
personal  knowledge  of  the  marketing  consultants  in 
the  contact. 

(4)  A  description  of  the  nature  of  the  services  re 
to  be  rendered  by,  ttie  marketing  consultant 

(5)  The  name,  address,  and  lelqtbone  number  ol 
clients,  and  the  name  of  a  responsible  officer  or  em 
marketing  consuham  who  is  knowledgeable  aboui 
provided  to  such  client(s)  and  a  description  of  the 
services  rendered  to  such  clienl(s),  if,  based  on 
provided  to  the  Contractor  by  the  marketing  coi 
marketing  consultant  is  rendering  or,  in  the 
preceding  the  date  of  the  certificate,  has  rende 
respecting  the  same  subject  matter  of  the  instant  a 
directly  relating  to  such  subject  matter,  to  the  G( 
any  other  dieiM  (including  any  foreign  govenunent  i 
*  If  approved  by  the  head  of  the  contracting  activii 
may  be  increased  ig)  lo  36  months. 

(6)  A  statement  that  the  person  who  signs  the  < 
the  prime  Contractor  has  informed  the  marketing 
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0rga^aza^10nalc0nfucts  of  interest  certtficatb— 
Marketing  consultants  (Date) 

(a)  Definitions. 

(1)  "Marketing  coosuitant*'  means  any  independent  coauactor 
who  furnishes  advice,  information,  directioo,  or  assistance  to  an 
offeror  or  any  other  ctMitractcM'  in  support  of  the  preparation  or 
submission  of  an  offer  for  a  Government  conttaa  by  that  offeror. 
An  independent  Cootiactor  is  not  a  marketing  oonsuliaot  when 
rendering — 

(i)  Services  excluded  in  FAR  37.204; 

(ii)  Routine  engineering  and  technical  services  (such  as 
installation,  operation,  or  maintenance  of  systems,  equipment, 
software,  components,  or  facihiies); 

(iii)  Routine  legal,  actuarial,  auditing,  and  accounting 
services;or 

(iv)  Training  services. 

(2)  "Organizational  conflict  of  interest"  means  that  because  of 
other  activities  or  relationships  with  other  persons,  a  person  is 
unable  or  potentially  unable  to  render  impartial  assistance  or 
advice  to  the  Government,  or  the  person's  objectivity  in 
performing  the  contract  work  is,  or  might  he  otherwise  impaired, 
or  a  person  has  an  unfair  competitive  advantage. 

(b)  An  individual  or  firm  that  employs,  retains,  or  engages 
contraaually  one  or  more  marketing  consultants  in  connection 
with  a  contract,  shall  submit  to  the  contracting  officer,  with 
respect  to  each  marketing  consultant,  the  ceruficates  described  in 
paragraph  (c)  of  this  provision,  if  the  individual  or  firm  is 
notified  that  it  is  the  ^)parent  successful  offeror. 

(c)  The  certificate^  must  contain  the  following: 

(1)  The  name  of  the  agency  and  the  number  of  the  solicilatioa 
in  question. 

(2)  The  name,  address,  telephone  number,  and  federal  taxpayer 
identificatioD  number  of  the  marketing  consultanL 

(3)  The  name,  address,  and  telephone  number  of  a  responsible 
officer  or  employee  of  the  marketing  consultant  who  has 
personal  knowledge  of  the  marketing  consultants  involvement  in 
the  contract. 

(4)  A  description  of  the  nature  of  (be  services  rendered  by,  or 
to  be  rendered  by,  the  maiteting  consultant. 

(5)  The  name,  address,  and  ielq>hone  numba  of  the  client  or 
clients,  and  the  name  of  a  responsible  officer  or  employee  of  the 
marketing  consuhant  who  is  knowledgeable  about  the  services 
provided  to  such  cUent(s)  and  a  description  of  the  nature  of  the 
services  rendered  to  such  client(s),  if,  based  on  information 
provided  to  the  Contractor  by  the  marketing  consultant,  any 
marketing  consultant  is  rendering  or.  in  the  12*  months 
preceding  the  date  of  the  certificate,  has  rendered  services 
respecting  the  same  subject  matter  of  the  instant  solicitation,  or 
directly  relating  to  such  subject  matter,  to  the  Government  or 
any  other  client  (including  any  foreign  goverwnent  or  person.) 

*  If  approved  by  the  head  of  the  contracting  activity,  ibis  period 
may  be  increased  iq)  to  36  months. 

(6)  A  statement  that  the  person  who  signs  the  certificate  for 
the  prime  Contractor  has  infonned  the  marketing  consultant  of 


the  existence  of  Subpart  95  and  Office  of  Federal  Prooaemexu 
Policy  Leuer  89-1. 

(7)  The  signature,  name,  title,  employer's  name,  address,  nd 
telephone  number  of  the  persons  who  signed  the  certificates  for 
both  the  apparent  successful  offeror  and  the  marketing 
oonsuliam. 

(d)  In  addition,  the  apparent  successful  offeror  shall  forward  to 
the  Contracting  Officer  a  certificate  signed  by  the  mariff^ng 
consultant  that  the  marketing  consultant  has  been  told  of  the 
existence  of  Subpart  9.5  and  Office  of  Federal  Procurement 
Policy  Letter  89-1,  and  the  marketing  consultant  has  made 
inquiry,  and  to  the  best  of  the  consultant's  knowledge  and  belief, 
the  consultant  has  provided  no  unfair  oompetitive  advantage  to 
the  prime  Contractor  with  respect  to  the  services  rendered  or  to 
be  rendered  in  connection  with  the  solidiation,  or  that  any  imfair 
competitive  advanuge  that,  to  the  best  of  the  consaltaat's 
knowledge  and  belief,  does  or  may  exist,  has  been  disclosed  to 
the  offeror. 

(e)  Failure  of  the  offeror  to  provide  the  certifications  may 
result  in  the  offeror  being  determined  ineligible  for  award. 
Misrepresentation  of  any  fact  may  result  in  the  assessotent  of 
penalties  associated  with  false  certifications  or  such  other  actions 
provided  for  by  law  or  regulation. 

(End  of  provision) 

52.209-7X     Organizational     Conflicts     of     Interest 
Certificate — Advisory   and   Assistance   Services. 

As  prescribed  in  9  J05- 1(b),  insert  the  following  provisioo: 

Organizational  Conflicts  of  interest  (Irttfic atb— 
advisory  and  assistance  services  (date) 

(a)  "Organizational  conflia  of  interest"  means  that  because  of 
other  activities  or  relationships  with  other  persons,  a  person  is 
unable  or  potentially  unable  to  render  impartial  assistance  or 
advice  to  the  Government,  or  the  person's  objectivity  in 
perfonning  the  contract  work  is  or  might  be  otherwise  impairrd. 
or  a  person  has  an  unfair  competitive  advantage. 

(b)  An  offertn^  notified  (hat  it  is  the  apparent  successful  offeror 
shall  provide  the  certificate  described  in  paragraph  (c)  of  this 
provision. 

(c)  The  certificate  must  contain  the  foUowing: 

(1)  Name  of  the  agency  and  die  number  of  the  solicitation  in 
questioa 

(2)  The  name,  address,  telephone  number,  and  federal  taxpayer 
identification  number  of  the  apparent  successful  offeror. 

(3)  A  description  of  the  nature  of  the  services  tendered  by  or 
to  be  rendered  on  the  instant  contract 

(4)  The  name,  address,  telephone  number  of  the  client  or 
dient(s),  a  description  of  the  services  reiulered  to  the  previous 
client(s),  and  the  name  of  a  responsible  officer  or  employee  of 
the  offeror  who  is  knowledgeable  about  the  services  rendered  to 
each  client,  if,  in  the  12*  months  preceding  the  date  of  the 
certification,  services  were  rendered  to  the  GovenuDent  or  any 
other  client  (including  a  foreign  government  or  person) 
respecting  the  same  subject  matter  of  the  instant  solidtaiion.  oi 
directly  relating  to  such  subject  matter.  The  agency  and  contrac 
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Dumber  under  which  the  services  were  rendered  must  also  be 
included,  if  applicaftile. 

*  If  approved  by  ibe  bead  of  the  oootracting  activity,  diis  period 
may  be  increased  up  to  36  months. 

(5)  A  staiemeni  that  the  person  who  signs  the  certiflcaie  has 
made  inquiry  and  that,  to  the  best  of  his  or  her  knowledge  and 
belief,  DO  aaual  or  potential  conflict  of  interest  or  unfair 
competitive  advantage  exists  with  re^)ect  to  the  advisory  and 
assistance  services!  to  be  provided  in  connection  with  the  instant 
contract,  or  that  atiy  acuial  or  potential  conflict  of  interest  or 
unfair  competitive  advantage  that  does  or  may  exist  with  respect 
to  the  contract  in  question  has  been  communicated  in  writing  to 
the  Contracting  Officer  or  his  or  her  representatives. 

(6)  The  signature,  name,  employer's  name,  address,  and 
telephone  number  (M'  the  person  who  signed  the  certificate. 

(d)  Failure  of  the  offeror  to  provide  the  certiflcation  may 
result  in  the  offelor  being  determined  ineligible  for  award. 
Misrepresentation  of  any  fact  may  result  in  the  assessment  of 
penalties  associated  with  false  certiflcations  or  such  other 
provisions  providet^  for  by  law  or  regulation. 
(End  of  provision) 

/I.  NONRECViATION   SAMPLE  PROVISIONS  AND 
CLA  USES 

52.209-2X      Fi\$t     Article     Approval— Contractor 
Testing. 

As  discussed  in 
following  clause. 


tht 
ov 


non  regulation  remarks  under  9.304,  the 
any  variant,  may  be  used: 


FIRST  ARTICLE  AFfROVAL-CONTRACrOR  TESTING  (DATE) 

(a)  The  Contraaor  shall  ust(  *  )  unii(s)  of  Lot/Item  (  *  ) 
as  specified  in  this  i  contract  At  least  (  *  )  calendar  days  before 
the  beginning  offim  article  tests,  the  Contractor  shall  notify  the 
Contracting  Officer,  in  writing,  of  the  time  and  location  of  the 
testing  so  that  f/ii  Government  may  witness  the  tests.  The 
characteristics  thai  the  first  article  must  meet  and  the  usting 
requirements  are  specified  elsewhere  in  this  contract 

(b)  The  Contractor  ]shaU  submit  the  first  article  test  report  within 
(  *  )  calendar  da^s  from  the  dau  of  award  of  this  contract  to  ( 
•♦  )  marked  "FIAST  ARTICLE  TEST  REPORT:  Contract  No. 
(  *  ),  Lot/Item  lUo.  (  *  )'.  Within  (  *  )  calendar  days 
after  the  Government  receives  the  test  report,  the  Contracting 
Officer  shall  notify  the  Contraaor,  in  writing,  of  the  conditional 
approval,  approval!  or  disapproval  of  the  first  article.  The  notice 
of  conditional  approval  or  approval  shall  not  relieve  the 
Contractor  from  complying  with  all  requirements  of  the 
specifications  and  c  U  other  terms  and  conditions  of  this  contract. 
A  notice  of  conditional  approval  shall  state  any  further  action 
required  of  the  Contractor  A  notice  of  disapproval  shall  cite 
reasons  for  the  disai  >provaL 

(c)  If  the  first  article  is  disapproved,  the  Contractor,  upon 
Government  reque  rt,  shall  repeat  any  or  all  first  article  tests. 
After  each  request)  ?r  additional  tests,  the  Contraaor  shall  make 
any  necessary  changes,  modifications,  or  repairs  to  the  first 
article  or  select  am  ^ther  first  article  for  testing.  All  costs  relaud 
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to  these  tests  are  to  be  borne  by  the  Contractor,  including  tiny 
and  all  costs  for  additional  tests  following  a  disapproval  The 
Contraaor  shall  then  condua  the  tests  and  deliver  anoth'-r  report 
to  the  Government  under  the  terms  and  conditions  and  within  the 
time  specified  by  the  Government.  The  Government  shall  take 
action  on  this  report  within  the  time  specified  in  paragraph  (b)  of 
this  clause.  The  Government  reserves  the  right  to  require  an 
equitable  adjustment  of  the  contraa  price  for  any  extension  of 
the  delivery  schedule,  or  for  any  additional  costs  to  the 
Government  related  to  these  tests. 

(d)  If  the  Contractor  fails  to  deliver  any  first  article  report  on 
time,  or  the  Contraaing  Officer  disof^roves  any  first  article,  the 
Contractor  shall  be  deemed  to  have  failed  to  make  delivery 
within  the  meaning  of  the  Default  clause  of  this  contract 

(e)  Unless  otherwise  provided  in  the  contract,  and  if  the  approved 
first  article  is  not  consumed  or  destroyed  in  testing,  the 
Contractor  may  deliver  the  approved  first  article  as  part  of  the 
contract  quantity  if  it  meets  all  contract  requirements  for 
acceptance. 

(P  if  the  Government  does  not  act  within  the  time  specified  in 
paragraph  (b)  or  (c)  of  this  clause,  the  Contraaing  Officer  shall, 
upon  timely  written  request  from  the  Contractor,  equitably  adjust 
under  the  changes  clause  of  this  contract  the  delivery  or 
performance  dates  and/or  the  contraa  price,  and  any  other 
contraaual  term  c^eaed  by  the  delay. 

(g)  Before  first  article  approval,  the  acquisition  of  materials  or 
components  for,  or  the  commencement  of  production  of  the 
balance  of  the  contraa  quantity  is  at  the  sole  risk  of  the 
Contraaor  Before  first  article  approval,  the  costs  thereof  shall 
not  be  allocable  to  this  contraa  for  (I)  progress  payments,  or  (2j 
termination  settlements  if  the  contraa  is  terminated  for  the 
convenience  of  the  Government. 

(hi  The  Government  may  waive  the  requirement  for  first  article 
approval  test  where  supplies  identical  or  similar  to  those  called 
for  in  the  schedule  have  been  previously  furnished  by  the 
offeror/contraaor  and  have  been  accepted  by  the  Government. 
The  offeror/contraaor  may  request  a  waiver. 
*  Contraaing  Officer  shall  insert  details. 
**  Contraaing  Officer  shall  insert  the  name  and  address  of  the 
Government  aaivity  that  will  receive  the  report. 
(End  of  clause) 

Alternate  I  (DA  TE).  Add  the  following  paragraph  (i)  to  the  bcsic 

clause: 

(i)  The  Contractor  shall  produce  both  the  first  article  and  the 

production  quantity  at  the  same  facility  and  shall  submit  a 

certification  to  this  effect  with  each  first  article. 

Alternate  II  (DATE).  SubstituU  the  following  paragraph  (g)for 
paragraph  (g)  of  the  basic  clause: 

(g)  Before  first  article  approval,  the  Contracting  Officer  may,  by 
written  authorization,  authorize  the  Contraaor  to  acquire  specific 
materials  or  components  or  to  commence  production  to  the 
extent  essential  to  meet  the  delivery  schedules.  Until  first  article 
approval  is  granted,  only  costs  for  the  first  article  and  costs 
incurred  under  this  authorization  are  allocable  to  this  contraa  for 
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(1)  progress  payments,  or  (2)  ternunation  settl 
contract  is  terminated  for  the  convenience  of  the  C 
first  article  tests  reveal  deviations  from  contraa  req 
Contraaor  shall,  at  the  location  designated  by  the 
make  the  required  change f  or  replace  all  items  pr 
this  conttaa  at  no  change  in  the  contraa  price. 

52'209-3X  First  Article  Approval— i 
Testing. 

As  suggested  by  the  non-regulation  remarks  una 
following  clause  may  be  used: 

FIRST  ARTICLE  APPROVAL-GOVERNMENT  TESl 

(a)  The  Contractor  shall  deliver  (  *  )  unit(s)  of  I 
within  (  *  )  calendar  days  from  the  date  of  i 
contract  to  the  Government  at  (  **  i  for  first  art 
shipping  documentation  shall  contain  this  contrac 
the  Lot/Item  identification.  The  charaaeristics 
article  must  meet  and  the  testing  requirements 
elsewhere  in  this  contraa. 

(b)  Within  (  *  )  calendar  days  after  the  Govern 
the  first  article,  the  Contraaing  Officer  sha 
Contraaor,  in  writing,  of  the  conditional  approval 
disapprox'ol  of  the  first  article.  The  notice  ofconditii 
or  approval  shall  not  relieve  the  Contraaor  fro 
with  all  requirements  of  the  specifications  and  all  ot. 
conditions  of  this  contract.  A  notice  of  conditio 
shall  state  any  further  action  required  of  the  Contra 
of  disapproval  shall  cite  reasons  for  the  disapproval 

(c)  If  the  first  article  is  disapproved,  the  Com 
Government  request,  shall  submit  an  additional  fi\ 
testing.  After  each  request,  the  Contractor  sha 
necessary  changes,  modifications,  or  repairs  toihe  j 
select  another  first  article  for  testing.  All  costs  rel 
tests  are  to  be  borne  by  the  Contractor,  including 
costs  for  additional  tests  following  a  disapproval  77 
shall  furrush  any  additional  first  article  to  the  Govei 
the  terms  and  conditions  and  within  t*-?  time  spe 
Government.  The  Government  shall  uct  on  this 
within  the  time  limit  specified  in  paragraph  (b)  <?, 

.  The  Government  reserves  the  right  to  require  i 
adjustment  of  the  contraa  price  for  any  extension  o 
schedule  or  for  any  additional  costs  to  the  Coverrun 
these  tests. 

(d)  If  the  Contractor  fails  to  deliver  any  first  ariicl 
the  Contracting  Officer  disapproves  any  first 
Contractor  shall  be  deemed  to  have  failed  to  m 
within  the  meaning  of  the  -Default  clause  of  this  cot 

(e)  Unless  other\^ise provided  in  the  contract,  the  Co 

(1)  May  deliver  the  approvedfirst  article  as  apart  oj 
quantity,  provided  it  meets  all  contract  requi 
acceptance  and  was  not  consumed  or  destroyed  in  tes, 

(2)  Shall  remove  and  dispose  of  any  first  artic 
Government  ust  facility  at  the  Contractor's  expense 

(f)  If  the  Government  does  not  aa  within  the  time 
paragraphs  (b)  or(c)  of  this  clause,  the  Contraaing  < 
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(J)  progress  payments,  or  (2)  urmiruuion  settlemerus  if  the 
contract  is  terminated  for  the  convenience  of  the  Governmeni  If 
first  article  tests  reveal  deviations  from  contract  requiremenis,  the 
Contraaor  shall,  as  the  location  designated  by  the  Government, 
make  the  required  changes  or  replace  all  items  produced  under 
this  contract  at  no  change  in  the  contraa  price. 

52-209-3X  First  Article  Approval— Government 
Testing. 

As  suggested  by  the  non-regulation  remarks  under  9.304,  the 
following  clause  may  be  used' 

FlR^ ARnCLE  APPROVAL-GOVERNMEm  TESTING  (DATE) 

(a)  The  Contraaor  shall  deliver  (  *  )  unit(s)  of  Lot/Item  (*  ) 
within  (  *  )  calendar  days  from  the  date  of  award  of  this 
contract  to  the  Government  at(  **  i  for  first  article  tests.  The 
shipping  documentation  shall  contain  this  contract  number  and 
the  Lot/Item  identification.  The  characteristics  that  the  first 
article  must  meet  and  the  testing  requirements  are  specified 
elsewhere  in  this  contract. 

(b)  Within  (  *  }  calendar  days  after  the  Government  receives 
the  first  article,  the  Contraaing  Officer  shall  notify  the 
Contractor,  in  writing,  of  the  conditional  approval  approval,  or 
disapproval  of  the  first  article.  The  notice  ofconditiorutl  approval 
or  approval  shall  not  relieve  the  Contraaor  from  complying 
with  all  requirements  of  the  specifications  and.all  other  terms  and 
conditions  of  this  contract.  A  notice  of  conditional  approval 
shall  state  any  further  action  required  of  the  Contraaor.  A  notice 
of  disapproval  shall  cite  reasons  for  the  disapproval 

(c)  If  the  first  article  is  disapproved  the  Contractor,  upon 
Government  request,  shall  submit  an  additional  first  article  for 
testing.  After  each  request,  the  Contractor  shall  make  any 
necessary  changes,  modifications,  or  repairs  to  the  first  article  or 
select  another  first  article  for  testing.  All  costs  related  to  these 
tests  are  to  be  borne  by  the  Contractor,  including  any  and  all 
costs  for  additional  tests  following  a  disapproval  The  Contraaor 
shall  furnish  any  additional  first  article  to  the  Government  under 
the  terms  and  conditions  and  within  i'-?  time  specified  by  the 
Government.  The  Government  shall  uct  on  this  first  article 
within  the  time  limit  specified  in  paragraph  (b)  of  this  clause. 
The  Government  reserves  the  right  to  require  an  equitable 
adjustment  of  the  contraa  price  for  any  extension  of  the  delivery 
schedule  or  for  any  additional  costs  to  the  Government  related  to 
these  tests. 

(d)  If  the  Contraaor  fails  to  deliver  any  first  article  on  time,  or 
the  Contracting  Officer  disapproves  any  first  article,  the 
Contractor  shall  be  deemed  to  have  failed  to  make  delivery 
within  the  meaning  of  the  -Default  clause  of  this  contraa. 

(e)  Unless  otherwise  provided  in  the  contract,  the  Contractor— 

(1)  May  deliver  the  approved  first  article  as  apart  of  the  contraa 
quantity,  provided  it  meets  all  contract  requirements  for 
acceptance  and  was  not  consumed  or  destroyed  in  testing:  and 

(2)  Shall  remove  and  dispose  of  any  first  article  from  the 
Government  test  facility  at  the  Contractor's  expense. 

(f)  If  the  Government  does  not  act  within  the  time  specified  in 
pamgnphs  (b)  or(c)  of  this  clause,  the  Contraaing  Officer  shall. 
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upon  timely  written  regiest  from  the  Contractor,  etfiitctty  a$usf 

under  the  Changes  clatse  of  this  contract  the  tklivery   or 

performance  dctes  avfor  the  contract  price,   and  aiy   other 

oontraaud  term  effected  by  the  delay. 

(g)  The  Contraaor  is  responsible  for  providing  operating  and 

maintenance  instructions,  spare  parts  support,  and  repair  of  the 

first  article  during  any  first  article  ten. 

(h)  Before  first  article  approval,  the  acquisition  of  materials -or 

components  for,  or  the  commencemeru  of  production  of,  the 

balance  of  the  contraa  quantity  is  at  thie  sole  risk  of  the 

Contraaor  Before  first  article  approval  the  costs  thereof  shall 

not  be  allocable  to  this  contraa  for  (I)  progress  payments,  or  (2) 

termination  settlenlenis  if  the  contraa  is  Urmincted  for  the 

convenience  of  the  Government. 

(i)  The  Government  may  waive  the  requirement  for  first  article 

approval  test  where  supplies  identical  or  similar  to  those  called 

for  in  the  schedule  have  been  previously  furnished  by  ike 

Offeror/Contraaor  and  have  been  accepted  by  the  Government. 

The  Offeror/Contraaor  may  request  a  waiver. 

*  Contraaing  Offices  shall  insert  details. 

*•  The  Contracting  Officer  shall  insert  the  name  and  address  of 

the  usting  facility. 

(End  of  clause) 

Alternate  I  (DATE).  Add  the  following  paragraph  (j)  to  the  basic 

clause: 

(j)  The  Contractor  shall  produce  both  the  first  article  and  ike 

production  quantity  at  the  same  facility  and  shall  submit  a 

certification  to  this  effect  with  each  first  article. 

Alternate  II  (DATE).  Subsiiiuie  the  following  paragraph  (h)for 
paragraph  (h)  of  the  basic  clause: 

(h)  Before  first  article  approval,  the  Contracting  Officer  may.  by 
written  authorizatiori,  authorize  the  Contraaor  to  acquire  specific 
materials  or  components  or  to  commence  production  to  the 
extent  esseruial  to  meet  the  delivery  schedules.  Until  first  article 
approval  is  granted,  only  costs  for  the  first  article  and  costs 
irururred  under  this  authorization  are  allocable  to  this  contraa  for 
(I)  progress  payments,  or  (2)  termination  settlements  if  the 
coraraa  is  terminated  for  the  convenience  of  the  Government.  If 
first  article  tests  reveal  deviations  from  contraa  requirements,  the 
Contractor  shall,  at  the  location  designated  by  the  (jovemment. 
make  the  required  changes  or  replace  all  items  produced  under 
this  contract  at  no  change  in  the  contraa  price. 

52.209-5X  Certification  Regarding  Debarment, 
Suspension,  Proposed  Debarment,  and  Other 
Responsibility     Matters. 

As  suggested  by  the  non  regulation  remarks  under  9.407,  the 
following  provision  may  be  used: 

CERTIFICATION  REGARDING  DEBARMENT,  SUSPENSION, 
PROPOSED  DEBARMENT,  AND  OTHER  RESPONSIBILTTT 

Matters  (DATE) 

(a)(1)  The  Offeror  certifies,  to  the  best  of  its  knowledge  and 
belief,  that— 
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(i)  The  Offeror  and/or  any  of  Us  Principals— 

(A)  Are  I J  are  not  [  ]  presently  debarred,  suspended  proposed 
for  debarment,  or  declared  ineligible  for  the  award  of  contracts  by 
any  Federal  ager^, 

(B)  Have  (  J  have  not  [  J  within  a  three-year  period 
preceding  this  oner,  been  convicted  of  or  had  a  civil  judgment 
rendered  against\them  for:  commission  of  fraud  or  a  criminal 
offense  in  connexion  with  obtaining,  attempting  to  obtain,  or 
performing  a  p\iblic  (Federal,  state,  or  local}  contract  or 
subcontract:  vioiation  of  Federal  or  state  antitrust  statutes 
relating  to  the  '■  submission  of  offers:  or  commission  of 
embezzlement,  theft,  forgery,  bribery,  falsification  or  destruction 
of  records,  making  false  statements,  or  re<fiving  stolen  property: 
cni  j 

(C)  Are  I  J  arf  not  [  ]  presently  indicted  for,  or  otherwise 
criminally  or  civilly  charged  by  a  governmental  entity  with, 
commission  ofaiiy  of  the  offenses  enumerated  in  subdivision 
(aMlXiXB)  ofthi^rovision. 

(ii)  The  Offer 0^  has  I J  has  not  I]  within  a  three-year  period 
preceding  this  offigr,  had  one  or  more  contraas  terminated  for 
default  by  any  Federal  agency.  * 

(2)  "Principals^"  for  the  purposes  of  this  certification,  means 
officers:  directors;\owners:  partners;  and,  persons  having  primary 
management  or  supervisory  responsibilities  within  a  business 
entity  (e.g.,  gem^ral  manager:  plant  manager:  head  of  a 
subsidiary,  diviyion,  or  business  segment,  and  similar 
positions). 

THIS  CERTiriCAtlOS  CONCERNS  A  MATTER  WITHIN  THE 
JURISDICTION  OF  AN  AGENCY  OF  THE  UNITED  STATES  AND  THE 
MAKING  OF  A  FAL  ?£,  FICTTTIOUS,  OR  FRAUDULENT 
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CERTIFICATION  MAY  RENDER  THE  MAKER  SUBJECT  TO 
PROSECUTION  UNDER  SECTION  1001,  TfTLE  18.  UNITED 
STATES  CODE 

(b)  The  Offeror  shall  provide  immediate  written  notice  to  the 
Contracting  Officer  if,  at  any  time  prior  to  contract  award,  the 
Offeror  learns  that  its  certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of  changed  circumstances. 

(c)  A  certification  that  any  of  the  items  in  paragraph  (a)  of 
this  provision  exists  will  not  necessarily  result  in  withholding 
of  an  award  under  this  solicitation.  However,  the  certification 
will  be  considered  in  connection  with  a  determination  of  the 
Offeror's  responsibility.  Failure  of  the  Offeror  to  funush  a 
certification  or  provide  such  additional  irtformation  as  requested 
by  the  Contracting  Officer  may  render  the  Offeror 
nonresponsible. 

(d)  Nothing  contained  in  the  foregoing  shall  be  construed  lo 
require  establishment  of  a  system  of  records  in  order  to  render,  bt 
good  faith,  the  certification  required  by  paragraph  (a)  ttfthis 
provision.  The  knowledge  and  information  of  an  Offeror  is  not 
required  to  exceed  that  which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business  dealings. 

(e)  The  certification  in  paragraph  (a)  of  this  pnvisiM  is  a 
material  representation  of  fact  upon  which  reliance  was  placed 
when  making  award  If  it  is  later  determined  that  the  Offeror 
knowingly  rendered  an  erroneous  certification,  in  addition  to 
other  remedies  awilable  to  the  Government,  the  Contncting 
Officer  may  terminate  the  contract  resulting  from  this 
solicitation  for  default. 

(End  of  provision) 


RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Pecos,  San 
Miguel  County,  NM 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Pecos,  located  in 
San  Miguel  County,  New  Mexico,  is 
affected  by  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  this 
property  may  be  mailed  or  faxed  to  the 
RTC  until  October  4, 1994. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  this  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person: 
Mr.  Stefan  J.  Vranka,  Resolution  Trust 
Corporation,  c/o  Nevander  Asset 
Management,  Inc..  4665  Mac  Arthur 
Court.  Suite  200.  Newport  Beach,  CA 
92660,  (714)  851-2530;  Fax  (714)" 
752-7057 
SUPPLEMENTARY  INFORMATION:  The  Pecos 
property  consists  of  two  (2)  non-, 
continguous  80-acre  tracts  of 
undeveloped  land  located  east  and 
southeast  of  Pecos,  New  Mexico.  One 
80-acre  tract  is  located  2.25  miles  south 
of  Lower  Colonias  and  the  other  tract  is 
one  mile  north  of  Upper  Colonias.  The 
sites  contain  habitat  for  the  Federally- 
listed  endangered  peregrine  falcon  and 
a  rare  plant  that  is  proposed  for  Federal- 
listing  as  endangered.  Both  tracts  are 
bordered  by  portions  of  the  Santa  Fe 
National  Forest  and  small  comers  of 
each  tract  fall  within  a  100-year 
floodplain.  This  property  is  covered 
property  within  the  meaning  of  Section 
10  of  the  Coastal  Barrier  Improvement 
Act  of  1990,  P.L.  101-591  (12  U.S.C. 
1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  this  property  must  be 
received  on  or  before  October  4,  1994  by 
the  Resolution  Trust  Corporation  at  the 
appropriate  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations'  pursuant 
to  section  170(h)(3)  of  the  internal 
Revenue  Code  of  1 986  (26  U.S.C 
170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
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RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Pecos,  San 
Miguel  County,  NM 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Pecos,  located  in 
San  Miguel  County,  New  Mexico,  is 
affected  by  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  this 
property  may  be  mailed  or  faxed  to  the 
RTC  until  October  4, 1994. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  this  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person: 
Mr.  Stefan  J.  Vranka,  Resolution  Trust 
Corporation,  c/o  Nevander  Asset 
Management,  Inc..  4665  MacArthur 
Court,  Suite  200,  Newport  Beach,  CA 
92660,  (7141  851-2530;  Fax  (714)" 
752-7057 

SUPPLEMENTARY  INFORMATION:  The  Pecos 
property  consists  of  two  (2)  non-. 
continguous  80-acre  tracts  of 
undeveloped  land  located  east  and 
southeast  of  Pecos,  New  Mexico.  One 
80-acre  tract  is  located  2.25  miles  south 
of  Lower  Colonias  and  the  other  tract  is 
one  mile  north  of  Upper  Colonias.  The 
sites  contain  habitat  for  the  Federally- 
listed  endangered  peregrine  falcon  and 
a  rare  plant  that  is  proposed  for  Federal- 
listing  as  endangered.  Both  tracts  are 
bordered  by  portions  of  the  Santa  Fe 
National  Forest  and  small  comers  of 
each  tract  fall  within  a  100-year 
floodplain.  This  properly  is  covered 
property  within  the  meaning  of  Section 
10  of  the  Coastal  Barrier  Improvement 
Act  of  1990,  PL.  101-591  (12  U.S.C. 
1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  this  property  must  be 
received  on  or  before  October  4,  1994  by 
the  Resolution  Trust  Corporation  at  the 
appropriate  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  1 70(h)(3}  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C 
170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  thn  following 


form:  Notice  of  Serious  Interest  RE: 
[insert  name  of  property]  Federal 

Register  Publication  Date: 

[insert  Federal  Register  publication 
date). 

1 .  Entity  name. 

2.  Declaration  of  eligibihty  to  submit 
Notice  under  criteria  set  forth  in  the 
Coastal  Barrier  Improvement  Act  of 
1990,  P.L.  101-591.  section  10(b)(2),  (12 
U.S.C.  1441a-3(b)(2)),  including,  for 
qualified  organizations,  a  determination 
letter  from  the  United  States  Internal 
Revenue  Service  regarding  the 
organization's  status  under  section 
501(c)(3)  of  the  U.S.  Infernal  Revenue 
Code  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  for  all  or  any 
portion  of  the  property  (e.g.,  price, 
method  of  financing,  expected  closing 
date,  etc.). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  (12  U.S.C 
1441a-3(b)(4)),  as  provided  in  a  clear 
written  description  of  the  purpose(s)  to 
which  the  property  will  be  put  and  the 
location  and  acreage  of  the  area  covered 
by  each  purpose(s)  including  a 
declaration  of  entity  that  it  will  accept 
the  placement,  by  the  RTC,  of  an 
easement  or  deed  restriction  on  the 
property  consistent  with  its  intended 
conservation  use(s)  as  stated  in  its 
notice  of  serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects 

Environmental  protection. 

Dated:  lune  29,  1994. 
Resolution  Trust  Corporation. 
William  J.  Tricarjco, 
Assistant  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34272;  File  No.  SR-Amex- 
94-12] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Amendments  to  Its  Listing 
Fee  Schedule  for  Listed  Companies 

lune  28.  1994. 

On  May  3,  1994,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Seciirities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 


19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19h-4 
thereunder,'  a  proposed  rule  change  to 
amend  its  original  listing  fees  for  stork 
issues. 

The  proposed  rule  change  was 
noticed  in  Securities  Exchange  Act 
Release  No.  34T33  (May  31, 1994).  59 
FR  29308  (June  6,  1994).  No  comments 
were  received  on  the  proposal. 

The  Amex  is  amending  Section  140  of 
its  Listing  Standards  and  Requirements 
relating  to  the  fees  charged  to  listed 
companies  for  the  original  listing  of 
common  stock.  Specifically,  the 
Exchange  is  amending  Section  140  to 
adopt  a  maximum  fee  applicable  to  the 
original  listing  of  stock  issues  on  the 
Exchange. 

Currently,  the  listing  fee  for  stock 
issues  ranges  from  $5,000  for  new 
listings  of  less  than  one  million  shares 
to  more  than  $122,500  for  hstings  of 
greater  than  100  million  shares.  In 
addition,  each  issuer  which  does  not        i 
already  have  securities  listed  on  the 
Exchange  is  assessed  a  one-time  charge 
of  $5,000.  Listing  fees  for  non-U.S. 
issuers  listed  on  foreign  stock  exchanges 
are  currently  50  percent  of  the  rates  for 
U.S.  companies,  including  the  S5.000 
one-time  charge,  with  a  maximum  of 
$30,000. 

The  Exchange  is  amending  Section 
140  to  adopt  a  maximum  fee  of  $45  000 
($50,000  inclusive  of  the  one-time 
charge  of  $5,000)  for  stock  issues 
exceeding  15  million  shares.  In 
addition,  the  Exchange  is  reducing  the 
maximum  listing  fee  for  non-U.S. 
issuers  already  listed  on  a  foreign 
exchange  from  $30,000  to  $25,000. 
inclusive  of  the  one-time  chai^e.^ 


■15  U.S.C.  78s(b)(l)  (1988). 

•  17  CFR  240  19b-4  (1994). 

'  Section  140  is  amended  lo  rpquire  the  foliowine 
Ir-es: 

Less  than  1  million  shares— SS.OOO 
1-^  2  million  shares — SlO.OOO 
2+-  3  million  shares — S15.000 
3+~  4  million  shares — S17.500 
4^—  S  million  shares — S20.000 
5*-  6  million  shares— $22,500 
6*-  7  njillion  shares — S2S.000 
7*-  8  million  shares— $27,500 
8*-  9  million  shares — $30,000 
9+-10  million  shares— $32,500 
10+-15  million  shares — $37,500 
15+        million  shares— $45,000 
In  addition  lo  the  above  pvrshare  fee.  Ihpn  ;s  a 
one-lime  charge  of  $5,000  for  companies  ihai  i)o  nol 
have  a  slock  or  warrant  issue  liMcd  on  the 
Exchange.  (The  one-time  charge  of  $5,000  doi'.>.  not 
apply  to  any  company  which  previously  p«i(l  ihe 
one-time  charge  in  connection  with  the  lisliri);  of  a 
lirbl  issue.) 

In  the  case  of  non-U.S.  companies  listed  or. 
foreign  stock  exchanges,  the  fee,  including  Ih.'  h.ih- 
time  charge,  is  50%  of  the  rates  set  forth  ab.r  , 
with  a  maximum  fee  of  S25.000.  Where  the  o, 
li.sling  of  more  than  one  cla.ss  of  stock  is  im  i  . 

I  v:, 


.n,il 


niU)Hi 


}• 
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tJie. 


believes  that 


adopting  a  maximum  original  listing  fee 
for  stock  issues  exc  seding  15  millior\ 


with  Section  6(b)(4) 
reasonably  balances 


listing  with  its 
in  listing  only  bona 
he  Exchange.  For 
decreasing  listing 
15  million  shares 


should  attract  addi'  ional  larger  issuers 
to  its  market,  as  well  as  provide  an 
incentive  for  current  Exchange  issuers 
to  list  their  new  issues  on  the  Amex.  the 
ft«  amendment  will  not  affect  the 
Aniex's  quantitativ  ;  criteria  for  listing 
stock  on  the  Excha)  ige.  Moreover,  the 
adoption  of  a  maxii  num  fee  provides  for 


a  more  equitable  al 
fees  among  issuers 


ocation  of  listing 
md  should  eliminate 


any  disincentive  for  large  issuers  to  list 
on  the  Amex. 


The  Commission 
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original  listings  of 
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Accordingly 
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d  Qg 


he  fee  is  brfS<~il  on  the 
;s  of  M  surh  cl.isscs. 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (SR-Amex-94- 
12)  is  approved. 

For  the  Commission,  by  the  Division  of 
Ma.kel  Regulation,  pursuant  to  delegated 
authority.^ 
lonathan  G.  Katz, 
Secretary. 

|FR  Doc.  94-16244  Filed  7-5-94:  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

June  29.  1994 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
1 2(0(1  )(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereimder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Chemical  Banking  Corp. 

Adj.  Rate  Cm.  Pfd.  Stock,  Ser.  L.  SI. 00  Par 
Value  (File  No.  7-12616) 
ConAgara  Capita!  L.C. 
Ser.  B  Adj.  Rate  Cm.  Pfd.  Securities  (File 
No.  7-12617) 
Energy  Ventures.  Inc. 
Common  Stock.  Sl.OO  Par  Value  (File  No. 
7-12618) 
Essex  ProjJerty  Trust 
Conunon  Stock.  S  0001  Par  Value  (File  No. 
7-12619) 
Gerrity  Oil  &  Gas  Corp. 

Depositarv  Shares  (rep.  Va  sh.  of  Si  2.00  Cv. 
Pfd.  Stk  ,  S.Ol  Par  Value  (File  No.  7- 
12620) 
Great  Western  Financial 

8.75%  On.  Cv.  Dep.  Pfd..  51.00  Par  Value 
(File  No.  7-12621) 
Highwoods  Properties.  Inc. 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12622) 
Kenneth  Cole  Productions,  Inc. 
Cla.ss  A  Common  Stock,  S.Ol  Par  Value 
(File  No.  7-12623) 
Liberty  Projjerty  Trust 
Common  Shares  of  BeneHcial  Interest, 
S.Om  Par  Value  (File  No.  7-12624) 
PLC  Capital  LLC. 
9%  Cm.  Monthly  Inc.  Pfd.  Sec.  Ser.  A. 
(MIPS").  S25.00  Par  Value  (File  No.  7- 
12625) 
Storage  Equities.  Inc. 
Adj.  Rdle  Cm.  Pfd.  Stock.  Ser.  C,  S.Ol  Par 
Value  (File  No  7-12626) 
Watsco.  Inc. 
Common  Stock,  S.50  Par  Value  (File  No.  7- 
12627) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 


"I 


itI.li.C  7»»(b(12I(ty«fi). 

•  CTK  200.30-3(<iUl2)  (1994). 


the  consolidated  transaction  reporting  . 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  21, 1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  up)on 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commissioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  94-16243  Filed  7-5-94:  8:45  ami 
BILUNG  CODE  801O-O1-M 


Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  (Designatronics 
Incorporated,  Common  Stock,  $.04  Par 
Value)  File  No.  1-<B543 

)une  29. 1994. 

Designatronics  Incorporated 
('■Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  Usting  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from    ■ 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  (the  "Board")  unanimously 
approved  resolutions  on  Jime  2, 1994,  to 
withdraw  the  Company's  Common 
Stock  from  listing  on  the  Amex  and, 
instead,  list  such  Common  Stock  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotations/National 
Market  Systems  ("NASDAQ/NMS"). 
According  to  the  Company,  the  decision 
of  the  Board  followed  a  lengthy  study  of 
the  matter,  and  was  based  upon  the 
belief  that  listing  of  the  Common  Stock 
on  NASDAQ/NMS  will  be  more 
beneficial  to  its  stockholders  than  the 
present  listing  on  the  Amex  because: 

( 1 )  The  Company  believes  that  the 
NASDAQ/NMS  system  of  competing 
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market-makers  will  result  in  increased 
visibility  and  sponsorship  for  the 
Common  Stock  than  is  presently  the 
case  with  the  single  specialist  on  the 
Amex; 

(2)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
Company's  shareholders  more  liquidity 
than  is  presently  available  on  the  Amex 
and  less  volatility  in  quoted  prices  per 
share  when  trading  volume  is  slight; 

(3)  The  Company  believes  that  the 
NASD/NMS  system  will  offer  the 
opportunity  for  the  Company  to  secure 
its  own  group  of  market  makers  and 
expand  the  capital  base  available  for 
trading  in  the  Common  Stock;  and 

(4)  The  Company  believes  that  the 
firms  making  a  market  in  the  Company's 
Common  Stock  on  the  NASD/NMS 
system  will  also  be  inclined  to  issue 
research  reports  concerning  the 
Company,  thereby  increasing  the 
number  of  firms  providing  institutional 
research  and  advisory  reports. 

Any  interested  person  may,  on  or 
before  July  21, 1994,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter; 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-16242  Filed  7-5-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Emergency 
Evacuation  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  emergency 
evacuation  issues. 
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market-makers  will  result  in  increased 
visibility  and  sponsorship  for  the 
Common  Stock  than  is  presently  the 
case  with  the  single  specialist  on  the 
Amex; 

(2)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
Company's  shareholders  more  liquidity 
than  is  presently  available  on  the  Amex 
and  less  volatility  in  quoted  prices  per 
share  when  trading  volume  is  slight; 

(3)  The  Company  believes  that  the 
NASD/NMS  system  will  offer  the 
opportunity  for  the  Company  to  secure 
its  own  group  of  market  makers  and 
expand  the  capital  base  available  for 
trading  in  the  Common  Stock;  and 

(4)  The  Company  believes  that  the 
firms  making  a  market  in  the  Company's 
Common  Stock  on  the  NASD/NMS 
system  will  also  be  inclined  to  issue 
research  reports  concerning  the 
Company,  thereby  increasing  the 
number  of  firms  providing  institutional 
research  and  advisory  reports. 

Any  interested  person  may,  on  or 
before  July  21, 1994,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  IX:  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

|FR  Doc.  94-16242  Filed  7-5-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Emergency 
Evacuation  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  emergency 
evacuation  issues. 


DATES:  The  meeting  will  be  held  on  July 
28. 1994  at  9  a.m.  Arrange  for  oral 
presentations  by  July  18,  1994. 

ADDRESSES:  The  meeting  will  be  held  at 
McDonnell  E)ouglas.  1735  Jefferson- 
Davis  Highway,  suite  1200,  Spirit  Room, 
Crystal  City,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Office  of  Rulemaking, 
FAA,  800  Indef)endence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-9682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on  July 
28, 1994.  a  McDonnell  Douglas,  1735  " 
Jefferson-Davis  Highway,  suite  1200, 
Spirit  Room,  Crystal  City,  Virginia.  The 
agenda  for  the  meeting  will  include: 

•  Opening  Remarks. 

•  A  review  of  the  activities  of  the 
Performance  Standards  Working  Group. 

•  A  discussion  of  future  activities  and 
plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  July  18,  1994,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Emergency 
Evasuation  Issues  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington.  DC.  on  June  28, 
1994. 

Daniel  Salvano. 

Assistant  Executive  Director  for  Emergency 
Evacuation  Issues,  Aviation  Rulemaking 
Advisory  Committee. 

|FR  Doc.  94-16266  Filed  7-5-94;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-28;  Notice  2] 

Determination  That  Nonconforming 
1992  Porsche  911  Carrera  2  and 
Carrera  4  Passenger  Cars  Are  Eligible 
for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 


ACTION:  Notice  of  determination  by  i 

NHTSA  that  nonconforming  1992"  i 

Porsche  911  Carrera  2  and  Carrera  4         4 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1992 
Porsche  911  Carrera  2  and  Carrera  4         I 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  thev  are 
substantially  similar  to  vehicles 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.-certified  versions  of  the  1992 
Porsche  911  Carrera  2  and  Carrera  4). 
and  they  are  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  determination  is  effective  as 
of  the  date  of  its  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safetv 
Comphance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
§  1397(c)(3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiored  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act. 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibUty  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 
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Liphardt  &  Associates,  Inc.  of 
Ronkonkoma.  New  York  (Registered 
Importer  R-90-004!}  petitioned  NHTSA 
to  determine  whetHer  1992  Porsche  91 1 
Carrera  2  and  Carnffa  4  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  NHTJSA  published  notice 
of  the  petition  on  /^pril  25, 1994  (59  FR 
19748)  to  afford  an  oppxirtunity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  Ihorough  descripticm 
of  the  f)e!ition.  The'  petition  covers  both 
the  2-wheel  drive  Carrera  2  and  the  4- 


wheel  drive  Carren 


referred  collective!;  r  to  these  vehicles  as 
the  '1992  Porsche  ill  1  Carrera  2/4."  No 
comments  wfere  recpived  in  response  to 
the  notice.  Based  ok  its  review  of  the 
informahon  submit  :ed  by  the  petitioner. 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  IjiJumber  for  Subject 
Vehicles 


The  importer  of 
under  any  final  det^rminat 
indicate  on  the  fora  i 
accompanying  entr  • 
vehicle  eligibility 
that  the  vehicle  is 
52  is  the  vehicle  e 
assigned  to  vehicle) 
this  determination 


3h. 


Final  Determinatioi  \ 

Accordingly,  on  t  le  basis  of  the 
foregoing.  NHTSA  1  lereby  determines 
that  1992  Porsche  9 1 1  Carrera  2  and 


Carrera  4  passenger 


4  passengOT  cars  ori 


4.  The  notice 


vehicle  admissible 

ion  must 
HS-7 
r  the  appropriate 
i^imber  indicating  • 
igible  for  entry.  VSP 
ibility  number 
admissible  under 


cars  not  originally 


manufactured  to  cc  nply  with  all 
applicable  Federal  i  notor  vehicle  safely 
standards  are  substi  ntially  similar  to 
1992  Porsche  911  Cirrera  2  and  Carrera 


^ally 


manufactured  for  in  iportation  into  and 
sale  in  the  United  S  ates  and  certified 
under  sectimi  114  cff  the  National  Traffic 
and  Motor  Vehicle  1  lafety  Act.  and  are 
capable  of  being  rea  dily  modified  to 
conform  to  all  appli  :able  Federal  motor 
vehicle  safety  stand  jrds. 


Authority:  15  U.S.C 
(C)(ii);  49  CFR  593.8; 
nr49CFRl.50and50 

Issued  oa:  )une  30 
VViiliaoi  S.  BoeUy. 
Associate  Administml  jrft 
IFR  Doc  94-16296  Fil  id 


1397(c)(3)(A)(i)(l}  and 
(  elegations  of  authority 
8. 
994. 
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br  Enforcement. 
7-5-94:  8:45  ami 


Research  and  Special  Programs 
Administration 

Intemationai  Standards  on  tt>e 
Transport  of  Dangerous  Goods;  Public 
Meeting 

agency:  Research  and  Special  Programs 

Administration  (RSPA).  Department  of 

Transportation. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  b  public  meeting  to  report  on 
the  results  of  the  ninth  session  of  the 
United  Nation's  Sub-Committee  of 
Experts  on  the  Transport  of  Dangerous 
Goods  and  to  report  on  progress  in 
harmonizing  hazardous  material 
transportation  regulations  with  Mexico. 
DATES:  July  20,  1994  at  9:30  a.m. 
ADDRESSES:  Room  6200-6204,  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington,  DC  20590. 
F0«  FURTHER  BUTORMATION  CONTACT:  Frits 
Wybenga.  Internalioaal  Standards 
Coordinator,  Office  of  Hazardous 
Materials  Transportation,  Department  of 
Transportation,  Washington,  DC  20590; 
(202) 366-0656. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  this  meeting  will  be 
to  (1)  review  the  progress  made  by  the 
ninth  session  of  the  Sub-Committee  of 
Experts  on  the  Transport  of  Dangerous 
Goods  in  completing  its  work  program 
for  the  1993-1994  biennium  and  (2)  to 
begin  preparation  for  the  Committee  of 
Experts  on  the  Transport  of  Dangerous 
Goods  eighteenth  session  to  be  held 
November  28  through  December  7, 1994 
in  Geneva,  Switzerland.  Topics  to  be 
covered  include  matters  related  to 
explosives  including  packaging 
requirements  for  explosives, 
amendments  to  the  tests  and  criteria  for 
classiiying  dangerous  goods,  criteria  for 
liquid  and  solid  oxidizing  substances, 
amendments  to  portable  tank 
requirements,  matters  related  to 
compressed  gases,  listing  and 
classification  issues,  requirements  for 
individual  substances,  packaging 
requirements  for  dangerous  goods, 
requirements  for  limited  quantities  of 
dangerous  goods,  segregation 
requirements,  matters  related  to 
infectious  substances,  criteria  for 
environmentally  hazardous  substances, 
intemationai  activities  related  to 
harmonization  of  chemical  classification 
and  labeling  requirements  and  other 
proposed  amendments  to  the  United 
Nations  Recommendations  on  the 
-Transport  of  Dangerous  Goods.  The 


opportunity  of  this  meeting  vdll  also  be 
used  to  report  on  the  activities  related 
to  the  harmonization  of  hazardous 
materials  regulations  in  North  America, 
with  particular  emphasis  on  progress  in 
harmonizing  regulations  with  Mexico. 

The  public  is  invited  to  attend 
without  prior  notification. 

Issued  in  Washington,  DC,  on  June  30. 
1994. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc  94-16299  Filed  7-5-94:  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Detemnination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  (rf  March 
27. 1978  (43  FR  13359,  March  29, 1978). 
and  Delegation  Ocder  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2,  1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Tomb 
Treasures  from  China:  The  Buried  Art  of 
Ancient  Xi'an"  (See  list '),  imported 
from  al»t)ad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Asian  Art 
Museum  of  San  Francisco,  California 
from  on  or  about  August  3, 1994  to  on 
or  about  October  30,  1994;  Kimbell  Art 
Museum.  Fort  Worth.  Texas  from  on  or 
about  November  19,  1994  to  on  or  about 
February  12,  1995;  Honolulu  Academy 
of  Arts,  HavJaii  from  on  or  about  March 
16,  1995  to  on  or  about  June  18, 1995 
is  in  national  interest.  Public  Notice  of 
this  determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  June  29. 1994. 
Les  Jin, 

GentTo/  Counsel. 
IFR  Doc.  94-16303  Filed  7-5-94;  8:45  anij 
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'  A  copy  of  this  list  may  be  obtained  b\ 
contacting  Mr.  Paul  W.  Manning  of  the  Office  of  the 
General  Counsel  of  USL\.  The  telephone  numh«r  is 
202/619-5997.  and  the  address  is  Room  700.  U.S. 
Inforination  Agency.  301  Fourth  Street.  .SW., 
VVn.shinBton.  DC  ZCV*?. 


Sunshine  Act  Meeting 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  puWished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


NATIONAL  COUNCIL  ON  DISABILrTY 

Quarterly  Meeting 

summary:  This  notice  sets  forth  the 

schedule  and  proposed  agenda  of  the 

forthcoming  quarterly  meeting  of  the 

National  Council  on  Disability.  Notice 

of  this  meeting  is  required  under 

Section  522b  of  the  Government  in  the 

Sunshine  Act,  (P.L.  94^09). 

DATES:  August  22-24,  1994,  9:00  a.m.  to 

5:00  p.m. 

location:  The  Westin  Hotel  Seattle, 

1900  Fifth  Avenue.  Seattie,  Washington 

98101,(206)  728-1000. 

FOR  INFORMATION  CONTACT:  Mark  S. 

Quigley,  Public  Affairs  SpeciaUst, 

National  Council  on  DisabiHty,  1331  F 

Street,  NW.,  Suite  1050,  Washington, 

DC  20004-1107,  Telephone:  (202)  272- 

2004,  (202)  272-2074  (TT). 

The  National  Council  on  Disabihty  is 
an  independent  federal  agency  led  by  15 
members  appointed  by  the  President  of 
the  United  States  and  confirmed  by  the 
U.S.  Senate.  The  overall  purpose  of  the 
National  Council  is  to  promote  poUcies, 
programs,  practices  and  procedures  that 
guarantee  equal  opportunity  for  all 
people  with  disabilities,  regardless  of 
the  nature  of  severity  of  the  disabihty; 
and  to  empower  people  with  disabihties 
to  achieve  economic  self-sufficiency, 
independent  Uving,  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  the  Nationed  Council  on 
Disabihty  by  August  1. 1994. 

The  quarterly  meeting  of  the  National 
Council  shall  be  open  to  the  public  and 
conducted  in  a  smoke- free  atmosphere, 
hi  addition,  those  attending  should  he 
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NATIONAL  COUNCIL  ON  DISABILITY 

Quarterly  Meeting 

SUMMARY:  This  notice  sets  forth  the 

schedule  and  proposed  agenda  of  the 

forthcoming  quarterly  meeting  of  the 

National  Council  on  Disability.  Notice 

of  this  meeting  is  required  under 

Section  522b  of  the  Government  in  the 

Sunshine  Act,  (P.L.  94-^09). 

DATES:  August  22-24,  1994.  9:00  a.m.  to 

5.00  p.m. 

location:  The  Westin  Hotel  Seattle, 

1900  Fifth  Avenue.  Seattle,  Washington 

98101,(206)  728-1000. 

FOR  information  CONTACT:  Mark  S. 

Quigley,  Public  Affairs  Specialist, 

National  Council  on  Disability,  1331  F 

Street,  NW.,  Suite  1050.  Washington, 

DC  20004-1107,  Telephone:  (202)  272- 

2004.  (202)  272-2074  (TT). 

The  National  Council  on  DisabiUty  is 
an  independent  federal  agency  led  by  15 
members  appointed  by  the  President  of 
the  United  States  and  confirmed  by  the 
U.S.  Senate.  The  overall  purpose  of  the 
National  Council  is  to  promote  policies, 
programs,  practices  and  procedures  that 
guarantee  equal  opportunity  for  all 
people  with  disabihties,  regardless  of 
the  nature  of  severity  of  the  disability; 
and  to  empower  people  with  disabilities 
to  achieve  economic  self-sufficiency, 
independent  Uving,  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  the  National  Coxmcil  on 
Disability  by  August  1. 1994. 

The  quarterly  meeting  of  the  National 
Council  shall  be  open  to  the  public  and 
conducted  in  a  smoke-free  atmosphere. 
In  addition,  those  attending  should  be 


mindful  that  the  use  of  aromatic 

fragrances  might  affect  people  with 

environmental  and  chemical 

sensitivities. 

AGENDA:  The  proposed  agenda  includes: 

Report  from  the  Chairperson  and  the 
Executive  Director. 

Committee  Meetings  and  Committee 
Reports. 
-Unfinished  Business. 

New  Business. 

Announcements. 

Adjournment. 

Records  shall  be  kept  of  all  National 
Council  proceedings  and  shall  be 
available  afler  the  meeting  for  public 
inspection  at  the  National  Council  on 
Disability. 

Signed  in  Washington,  DC,  on  July  1,  1994. 
Edward  P.  Burke, 
Acting  Executive  Director. 
[FR  Doc.  94-16448  Filed  7-1-94;  3:11  pm| 
BILUNQ  CODE  682»-BS-M 

NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  July  4,  11.  18,  and  25, 
1994. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Pubhc  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  July  4 

There  are  no  meetings  scheduled  for  the 
Week  of  July  4. 

Week  of  July  11— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  July  11. 

Week  of  July  Ift— Tentative 

Tuesday,  July  19 
10:00  a.m. 
Briefing  On  Fuel  Cycle  and  Waste 

Management  Activities  In  France  (Public 

Meeting) 


Wednesday,  July  20 
10:00  a.m. 
Briefing  on  Proposed  Changes  to  10  CFR 
50.36 — Technical  Specifications  (Public 
Meeting) 
(Contact:  Christopher  Grimes,  301-504- 
1161) 
11:30  a.m. 
Affirmation/Discussion  And  Vote  (Public 
Meeting) 

Thursday,  July  21 
3:00  p.m. 

Briefing  on  Decommissioning  Process 
(Public  Meeting) 

(Contact:  David  Futoma,  301-504-1621) 

Friday.  July  22 
10:00  a.m. 
Briefing  on  Information  Technology 

Strategic  Plan  (Public  Meeting) 
(Contact:  Francine  Goldberg,  301-415- 
7460) 

Week  of  July  2S— Tentative 

There  are  no  meetings  scheduled  for  the 
Weekof  July  25. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  cl^ge  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording) — (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill.  (301)  504-1661. 

Dated:  June  30, 1994. 

WUIiam  M.  HiU,  Jr..    . 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

|FR  Doc.  94-16476  Filed  7-1-94;  3:42  pm)     . 
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Department  of 
Transportation 


Federal  Highway  Administration 


49  CFR  Parts  392  and  393 
Parts  and  Accessories  Necessary  for 
Safe  Operation;  Warning  Devices  for 
Stopped  Vehicles  and  Protection  Against 
Shifting  or  Falling  Cargo;  Final  Rules 
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DEPARTMENT  C  F  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  39^  and  393 
[FHWA  Docket  No.|  MC-93-19] 
RIN2125-AD17 

Parts  and  Acces  scries  Necessary  for 
Safe  Operation;  Warning  Devices  for 
Stopped  Vehicieis 

AGENCY:  Federal  -lighway 
Administration  (  HWA).  DOT. 
ACTION:  Final  ml  i. 


SUMMARY:  The  FIIWA  is  amending  the 
requirements  for  warning  devices  for 
stopped  commer;ial  motor  vehicles 
(CMVs)  to  allow  he  use  of  fusees  and 
liquid-burning  fl  lies  in  lieu  of 
bidirectional  refl  active  triangles,  unless 
the  CMV  is  trans  jorting  certain 
hazardous  mater  als  or  is  powered  by 
compressed  gas.  t  is  the  intent  of  this 
final  rule  to  give  equal  priority  to  fusees 
and  Uquid-bumiiig  flares  with  regard  to 
use  as  emergenc]  warning  devices.  This 
action  is  require<  by  the  Intermodal 
Surface  Transpoitation  Efficiency  Act  of 
1991. 

DATES:  Effective  August  5,  1994.  The 
incorporation  by  reference  of  the 
pubUcation  Ustei  1  in  §  393.95  of  this 
final  rule  is  appr  )ved  by  the  Director  of 
the  Federal  Register  as  of  August  5, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larrv  W.  Minor,  Office  of  Motor  Garner 
Standards.  (202)  366-2981.  or  Mr. 
Charles  E.  Medal  en.  Office  of  Chief 
Counsel,  (202)  3(6-1354,  Federal 
Highway  Admin  strati  on.  Department  of 
Transportation,^  00  Seventh  Street, 
SW.,  Washingtor ,  DC  20590.  Office 
hours  are  fi-om  7; 45  a.m.  to  4:15  p.m., 
e.t.,  Monday  thrt  ugh  Friday,  except 
legal  Federal  hoi  days. 

SUPPt-EMENTARY  I  ^FORMATION: 

Background 

Section  1041(1)  of  the  Intermodal 
Surface  Transpoi  tation  Efficiency  Act  of 
1991  (ISTEA)  (P\b.  L.  102-240,  105 
Stat.  1914,  1993)  signed  by  the    . 
President  on  December  18,  1991, 
requires  that  "Se:tion  393.95  of  title  49 
of  the  Code  of  Fe  deral  Regulations  shall 
be  applied  so  tha  I  fusees  and  flares  are 
given  equal  prioi  ity  with  regard  to  use 
as  reflecting  signs." 

On  July  14. 19'  )3.  the  FHWA 
published  a  notice  of  proposed 
rulemaking  (NPHM)  to  amend  §  393.95 
to  allow  commeipal  motor  vehicles  to 
be  equipped  witl^  fusees  and  liquid- 
burning  flares  in  heu  of  bidirectional 
reflective  triangli  fs,  except  CMVs 


transporting  explosives  (Division  1.1, 
1.2,  and  1.3  hazardous  materials),  cargo 
tank  motor  vehicles  used  for  flammable 
and  combustible  liquids  (Class  3 
hazardous  materials)  or  flammable  gas 
(Division  2.1  hazardous  materials) 
(whether  loaded  or  empty),  or  motor 
vehicles  using  compressed  gas  as  a 
motor  fuel.  The  FHWA  also  proposed 
amending  §  392.22(b),  which  sets  forth 
requirements  for  the  placement  and  use 
of  warning  devices  for  stopped  vehicles, 
because  paragraph  (b)  did  not  allow  the 
use  of  fusees  and  liquid-burning  flares 
in  lieu  of  bidirectional  reflective 
triangles. 

The  FHWA  proposed  that  vehicles  be 
equipped  with  either  (1)  three 
bidirectional  reflective  triangles  or  (2) 
six  fusees  or  liquid-burning  flares.  With 
regard  to  performance  standards  for 
fusees  and  Uquid-buming  flares,  the 
FHWA  proposed  to  amend  §  393.95(j)  to 
require  that  these  devices  be  capable  of 
burning  for  at  least  30  minutes,  and 
meet  the  standards  of  the  Underwriters 
Laboratories,  Inc.,  Highway  Emergency 
Signals  (UL  912). 

Discussion  of  Comments 

The  FHWA  received  12  comments  to 
the  NPRM.  The  commenters  were:  3M; 
Advocates  for  Highway  and  Auto  Safety 
(Advocates);  the  American  Trucking 
Associations  (ATA);  Chemical  Waste 
Transportation  Institute  (CWTI);  Cortina 
Tool  and  Molding  Company;  James  IGng 
and  Company,  Inc.;  Federal  Mogid; 
National  Tank  Truck  Carriers,  Inc.;  Ohio 
University,  College  of  Engineering  and 
Technology,  Department  of  Industrial 
and  Systems  Engineering;  Pyrotechnic 
Signal  Manufact\u«rs  Association 
(PSMA);  Sate-Lite  Manufacturing 
Company  (Sate-Lite);  and  the 
Transportation  Safety  Equipment 
Institute  (TSEI).  The  commenters  were 
generally  opposed  to  allowing  the  use  of 
fusees  and  liquid-burning  flares  in  lieu 
of  bidirectional  reflective  triangles.  The 
CWn  did  not  support  or  oppose  the 
proposal  but  indicated  that  the  FHWA 
should  retain  its  restrictions  on  flame 
producing  devices  on  certain  vehicles 
and  recommended  that  the  FHWA  use 
this  rulemaking  to  amend  §  393.95(g)  to 
incorporate  the  use  of  the  current 
hazardous  materials  classifications  (i.e.. 
Divisions  1.1, 1.2,  or  1.3,  2.1  and  Class 
3).  The  PSMA  provided  the  only 
comments  in  support  of  the  proposed 
amendments. 

Interpretation  of  Section  1041(b)  of  the 
ISTEA 

Several  of  the  commenters  questioned 
the  FHWA's  interpretation  of  section 
1041(b)  of  the  ISTEA.  Sate-Lite  believes 
that  section  1041(b)  is  ambiguous  and  as 


such  the  FHWA  has  great  latitude  in  the 
implementation  of  the  requirement. 
Sate-Lite  stated: 

By  explicitly  acknowledging  the 
safety  hazards  associated  with  fusees 
and  flares  and  by  specifically  addressing 
these  hazards  by  prohibiting  the  use  of 
fusees  and  flares  in  certain  situations, 
the  FHWA  has  recognized  that  ISTEA 
granted  the  FHWA  broad  discretion  in 
implementing  Section  1041(b). 

Clearly  Congress  did  not  anticipate  or 
intend  to  require  that  the  FHWA 
sacrifice  motorist  safety  and  the  security 
of  our  federal  highway  system  on  the 
altar  of  "equal  priority."  As  the  FHWA 
has  recognized,  on  these  issues  of 
motorist  safety.  Congress  must  defer  to 
the  expertise  and  judgment  of  the 
FHWA. 

In  Ught  of  the  dangers  and  manifest 
deficiencies  inherent  in  the  use  of 
fusees  and  flares  as  a  substitute  for 
warning  triangles  *   *   •  Sate-Lite 
respectfully  urges  the  FHWA  to  exercise 
its  discretion  by  amending  the  proposed 
rule  change.  Sate-Lite  strongly  believes 
that  the  FHWA  should  continue  to 
require  motor  carriers  to  carry  three 
emergency  warning  triangles  in 
accordance  with  the  current  rule. 

In  its  comments,  the  ATA  stated: 

The  language  of  Section  1041(b)  of  the 
(ISTEA]  strongly  suggests  that  its 
sponsor(s)  believe[s]  that  a  fusee  and  a 
Uquid-buming  flare  are  essentially 
similar  *   *  * .  It  should  be  made  clear 
that  fusees  are  acceptable  only  as  a 
short-term  warning  device  for  use  while 
long-term  warning  devices  are  put  in 
place.  In  addition,  it  should  be  made   ^ 
clear  that  the  trucking  industry 
abandoned  the  use  of  Uquid-buming 
flares  (pot  torches)  as  soon  as  the  use  of 
a  superior  type  of  warning  device  (the 
"dot-over-dot"  emergency  reflectors) 
was  authorized  by  federal  and  state 
regulators. 

Fen-  the  reasons  outline[dl  above, 
liquid-burning  flares  have  not  been 
manufactured  for  30  years,  .or  more.  In 
our  view,  the  ciurent  effort  to  encourage 
a  return  to  their  use  by  the  motor  carrier 
industry  is  a  step  backward. 

Advocates  did  not  beUeve  that  the 
ISTEA  prohibits  the  FHWA  from 
continuing  to  require  that  each  CMV  be 
equipped  with  three  bidirectional 
reflective  triangles. 

The  FHWA  beUeves  that  section 
1041(b)  of  ISTEA  requires  that  fus6es 
and  Uquid-burning  flares  be  allowed, 
but  not  mandated,  in  Ueu  of 
bidirectional  reflective  triangles.  The 
FHWA  already  allows  the  use  of  fusees 
and  other  warning  devices  in  addition 
to  reflective  triangles. 

With  regard  to  the  ATA's  comments 
about  liquid-burning  flares,  or  "pot 
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torches,"  the  ISTEA  refers  to  "fusees 
and  flares."  Tlie  FHWA  beUeves  the 
term  "fusee"  refers  to  a  soUd  material 
that  is  ignited  by  friction  and  the  term 
"flare"  refers  to  a  liquid-bumyig 
warning  device.  These  terms,  as  used  in 
the  ISTEA,  are  not  interchangeable.  As 
such,  the  ISTEA  allows  the  use  of  fusees 
and  liquid-burning  flares  as  primary 
emergency  warning  devices.  While  the 
apparent  lack  of  availability  of  Uquid- 
buming  flares,  as  indicated  by  the  ATA, 
might  preclude  their  use  as  an 
alternative  to  bidirectional  reflective 
triangles,  the  requirement  of  the  ISTEA 
is  not  contingent  upon  the  availability 
of  the  warning  device. 

hi  response  to  the  Advocates' 
concems,  the  FHWA  does  not  believe  it 
would  be  appropriate  to  require  all 
CMVs  to  carry  bidirectional  reflective  ' 
triangles.  For  those  casesln  which  the 
CMV  is  equipped  only  with  fusees  or 
Uquid-buming  flares,  the  NPRM 
proposed,  and  this  final  mle  includes, 
an  amendment  to  §  392.22  stating  that 
there  shall  be  at  least  one  lighted  fusee 
or  Uquid-buming  flare  at  each  of  the 
locations  specified  in  §  392.22(b)(1)  for 
the  entire  period  that  the  vehicle  is 
stopped.  If  a  motor  carrier  chooses  to 
rely  solely  upon  fusees  or  Uquid- 
buming  flares  as  emergency  warning 
devices,  the  motor  carrier  should  not  be 
penalized  by  being  forced  to  carry  an 
additional  warning  device  that,  under 
these  circumstances,  it  would  not  be 
required  to  use. 

Effectiveness  of  Fusees  and  Liquid- 
Burning  Flares  Versus  Triangles 

Many  of  the  commenters  opposed  the 
use  of  fusees  in  Ueu  of  bidirectional 
reflective  triangles  because  of  concems 
about  the  effectiveness  of  fusees  as 
emergency  warning- devices.  The 
Advocates  stated: 

Unfortunately,  the  elevation  of  fusees 
and  liquid-bujning  flares  to  the  status  of 
primary  warning  devices  alongside 
triangles  is  a  regressive  step  that  can 
have  serious  consequences  in  the 
potential  for  additional  tmck  and  bus 
accidents.  Although  there  are  major 
shortcomings  with  the  design  and 
performance  of  reflective  triangles,  and 
with  the  criteria  for  deploying  them  set 
forth  in  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR),  the  selection  of  a 
single  device  having  priority  in  all 
circumstances  appropriately  fulfills  the 
well-known  prindpie  of  traffic 
engineering  tfiat  motorists  should 
always  be  reinforced  in  their  traffic 
control  expectations  when  negotiating 
roads  and  streets.  That  is,  it  is  important 
to  educate  motorists  to  the  unambiguous 
intent  of  traffic  control  devices  by 
ensuring  the  use  of  designs  with 
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torches,"  the  ISTEA  refers  to  "fusees 
and  flares."  The  FH\VA  believes  the 
term  "fusee"  refers  to  a  solid  material 
that  is  ignited  by  friction  and  the  term 
"flare"  refers  to  a  liquid-bumyig 
warning  device.  These  terms,  as  used  in 
the  ISTEA,  are  not  interchangeable.  As 
such,  the  ISTEA  allows  the  use  of  fusees 
and  liquid-burning  flares  as  primary 
emergency  warning  devices.  While  the 
apparent  lack  of  availability  of  hquid- 
buming  flares,  as  indicated  by  the  ATA, 
might  preclude  their  use  as  an 
alternative  to  bidirectional  reflective 
triangles,  the  requirement  of  the  ISTEA 
is  not  contingent  upon  the  availability 
of  the  warning  device. 

In  response  to  the  Advocates' 
concerns,  the  FHWA  does  not  believe  it 
would  be  appropriate  to  require  all 
CMVs  to  carry  bidirectional  reflective 
triangles.  For  those  casesln  which  the 
CMV  is  equipped  only  with  fusees  or 
liquid-burning  flares,  the  NPRM 
proposed,  and  this  final  rule  includes, 
an  amendment  to  §  392.22  stating  that 
there  shall  be  at  least  one  lighted  fusee 
or  liquid-burning  flare  at  each  of  the 
locations  specified  in  §  392.22(b)(1)  for 
the  entire  period  that  the  vehicle  is 
stopped.  If  a  motor  carrier  chooses  to 
rely  solely  upon  fusees  or  hquid- 
buming  flares  as  emergency  warning 
devices,  the  motor  carrier  should  not  be 
penalized  by  being  forced  to  carry  an 
additional  warning  device  that,  under 
these  circumstances,  it  would  not  be 
required  to  use. 

Effectiveness  of  Fusees  and  Liquid- 
Burning  Flares  Versus  Triangles 

Many  of  the  commenters  opposed  the 
use  of  fusees  in  lieu  of  bidirectional 
reflective  triangles  because  of  concerns 
about  the  effectiveness  of  fusees  as 
emergency  warning- devices.  The 
Advocates  stated: 

Unfortunately,  the  elevation  of  fusees 
and  liquid-burning  flares  to  the  status  of 
primary  Warning  devices  alongside 
triangles  is  a  regressive  step  that  can 
have  serious  consequences  in  the 
potential  for  additional  truck  and  bus 
accidents.  Although  there  are  major 
shortcomings  with  the  design  and 
performance  of  reflective  triangles,  and 
with  the  criteria  for  deploying  them  set 
forth  in  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR),  the  selection  of  a 
single  device  having  priority  in  all 
circumstances  appropriately  fulfills  the 
well-known  principle  of  traffic 
engineering  that  motorists  should 
always  be  reinforced  in  their  traffic 
control  expectations  when  negotiating 
roads  and  streets.  That  is,  it  is  important 
to  educate  motorists  to  the  unambiguous 
intent  of  traffic  control  devices  by 
ensuring  the  use  of  designs  with 


unvarying  shapes,  sizes,  colors,  and 
messages.  Despite  the  fact  that 
Advocates  has  serious  misgivings  over 
the  retroreflective  performance  and 
conspicuity  of  emergency  triangles, 
there  is  little  question  that  their 
consistent  use  over  the  past  two  decades 
has  provided  instant  recognition  by 
motorists  that  there  is  a  disabled 
commercial  vehicle  on  or  near  the 
travelway.  This  important  recognition 
by  motorists  can  now  be  threatened  by 
the  substitution  of  flares  or  fusees  to 
demarcate  the  area  around  a  disabled 
truck  or  bus. 

Several  commenters  cited  an  article 
published  in  the  April  1992  issue  of 
Consumer  Reports  magazine.  For 
example,  Sate-Lite  stated: 

A  widely  publicized  recent  study  on 
the  effectiveness  of  vehicle  warning 
devices,  in  Consumer  Reports  Magazine 
[sic]  [Consumer  Reports,  "Emergency! 
Handhng  Trouble  on  the  Road,"  April 
1992],  concluded  without  reservation 
that  triangle  reflectors  are  the  best 
choice  of  warning  device  for  all 
vehicles."  The  Consumer  Reports  Study 
cites  the  fact  that  triangles  can  be  placed 
as  far  away  from  the  vehicle  as  needed 
and  the  fact  that  they  do  not  require 
electric  power.  Moreover,  flares  and 
fusees:  (1)  Flares  do  not  command 
attention  because  "their  light  comes 
from  one  small  source  and  isn't  very 
conspicuous  at  a  distance";  (2)  a  flare's 
light  may  not  last  until  help  arrives;  (3) 
there  is  the  obvious  need  for  periodic 
replacement  of  flares;  and  (4)  flares  will 
frequently  roll  or  blow  away  from  their 
initial  site.  These  problems  and 
-deficiencies  should  be  obvious  even  to 
the  casual  observer  of  highway 
conditions.  The  Consumer  Reports 
study  concluded  that  "Triangles 
provided  the  clearest  warning  from  100 
feet  at  night." 

Some  commenters  also  referred  to  a 
National  Highway  Traffic  Safety 
Administration  report  entitled  "Study  of 
Safety-Related  Devices — Emergency 
Warning  Devices  for  Disabled  Vehicles" 
(August  19, 1986)  (NHTSA  Report)  to 
support  their  claims  that  bidirectional 
reflective  triangles  are  more  effective 
than  fusees  as  emergency  warning 
devices. 

While  the  FHWA  understands  the 
concerns  of  the  commenters,  it  notes 
that  this  rulemaking  is  in  response  to 
section  1041(b)  of  the  ISTEA.  Section 
1041(b)  requires  that  §  393.95  be  applied 
so  that  fusees  and  liquid-burning  flares 
are  given  "equal  priority"  with 
bidirectional  reflective  triangles  as 
emergency  warning  devices.  The 
congressional  mandate  is  not  contingent 
upon  an  evaluation  of  the  effectiveness 
of  fusees  and  liquid-burning  flares 


relative  to  that  of  bidirectional  reflective 
triangles. 

In  addition,  this  rulemaking  is  not 
intended  to  require  the  use  of  fusees  and 
liquid-burning  flares,  but  rather  to  allow 
their  use  as  a  primary  emergency 
warning  device  on  certain  CMVs.  This 
final  rule  does  not  require  motor  carriers 
to  discontinue  the  use  of  bidirectional 
reflective  triangles  in  favor  of  warning 
devices  they  believe  to  be  less  effective 

Mixtures  of  Warning  Devices 

The  NPRM  requested  comments  on 
whether  or  not  motor  carriers  should  be 
allowed  to  use  a  mixture  of  fusees, 
liquid-burning  flares,  and  bidirectional 
reflective  triangles  (e.g.,  a  bidirectional 
triangle  at  one  of  the  three  locations 
warning  devices  are  required  to  be 
deployed,  and  fusees  at  the  other 
locations).  Sate-Lite  and  the  TSEI 
believed  that  allowing  a  mixture  of 
warning  devices  would  contribute  to 
motorist  confusion  and  uncertainty  in 
associating  the  warning  devices  with  the 
stopped  CMV. 

The  FHWA  agrees  with  the 
commenters  concerns  about  motorist 
ability  to  understand  the  warning 
devices.  The  FHWA  beheves  that  the 
effectiveness  of  the  three  warning 
devices  placed  around  the  stopped 
vehicle  would  be  diminished  by 
allowing  a  different  type  of  device  to  be 
used  at  each  location.  Therefore, 
§  392.22  is  being  amended  to  require 
that  the  same  type(s)  of  warning  devices 
be  used  at  each  of  the  locations 
specified  in  §  392.22. 

Minimum  Number  of  Fusees  and  Flares 
Required 

The  FHWA  proposed  that  CMVs 
equipped  with  only  fusees  or  Uquid- 
buming  flares  have  a  minimum  of  six  of 
these  warning  devices  at  all  times.  The 
ATA  believed  the  proposed  minimum 
was  unrealistic.  The  ATA  believed  that 
the  one  hour  of  protection  provided  by 
six  30-minute  fusees  would  not  be 
sufficient  based  on  what  they 
considered  the  "best  available 
information"  on  the  duration  of  CMV 
breakdowrn  time  under  "optimum" 
conditions.  The  ATA  also  pointed  out 
that  UL  912  specifies  that  each  liquid- 
burning  flare  be  capable  of  burning  for 
12  hours  and  that  three  of  these  devices 
should  be  sufficient. 

The  FHWA  believes  that  a 
requirement  for  six  fusees  is 
appropriate.  As  stated  in  the  NHTSA 
Report: 

Roughly  one-half  of  all  emergency 
stops  and  disabled  vehicle  situations 
last  for  more  than  30  minutes  *   *   * . 
Moreover,  since  the  distribution  of 
emergency  stop  durations  is  highly 


positively  skewed,  tie  total  disabled 
vehicle  exposure  tiine  for  the  time 
period  of  more  than  SO  minutes  is 
considerably  greater  than  for  the  time 
period  of  less  than  36  minutes.  No 
stati£^ics  are  available  to  compare  the 
"totaJ  risk"  inciured^er  30  minutes  to 
that  incurred  before  80  minutes,  but 
presumably  the  risk  per  minute  is 
greatest  soon  after  thig  emergency  stop 
•  •  *.  However,  the  total  exposure  time 
of  disabled  vehicles  :  s  greater  after  30 
minutes  due  to  those  vehicles  left  for 
several  hours  or  mor ;. 

The  FHWA  recogn  izes  that  a  number 
of  factors  af&ct  the  a  nount  of  time  a 
vehicle  remains  disa  )led.  including  its 
location  (ag..  urban  i  irea  versus  a  rural 
area)  and  the  availab  lity  of 
maintenance  persoruiel  and  equipment. 
The  FHWA  beUeves  bat  the 
performance-based  n  (quirement  that 
warning  devices  be  in  place  for  the 
entire  period  the  vehicle  is  stopped 
adequately  addressee  this  issue.  Motor 
carriers  are  responsil  ile  for  ensuring  that 
a  sufficient  number  c  f  warning  devices 
are  provided  on  theii  QvfVs. 

With  regard  to  the  ATA's  comments 
about  hquid-buming  flares,  the  FHWA 
agrees  that  the  proposed  requirement  for 
six  hquid-buming  Hi  res  was 
inconsistent  with  the  UL  912 
performance  critena  ivhich  was 
proposed  for  incorpo  ration  by  reference. 
Because  UL  912  requ  ires  that  liquid- 
burning  flares  be  cap  jble  of  burning  for 
12  hours,  reqmring  taree  liquid-burning 
flares  for  vehicles  wl:  ich  are  not 
equipped  with  fusees  or  bidirectionaf 
reflective  triangles  is  sufficient. 

Incorporation  by  Rel  erence  of  UL  912 

The  NPRM  include  d  a  proposal  that 
fusees  and  liquid-bui  ning  flares  meet 
UL  912.  In  the  case  o  fusees.  UL  912 
would  be  used  to  rep  ace  the  §  393.95(j) 
reference  to  the  ..\sso  nation  of 
American  Railroads  I AAR), 
"Specifications  for  R  fd  Railway  or  Red 
Highway  Fuses."  Thi  ATA  and  the 
PSMA  were  the  only  commenters  that 
addressed  this  issue.  The  ATA  believed 
the  FHWA  should  al  dw  the  use  of 
fusees  meeting  either  UL  912  or  the 
AAR  standards.  The  *SMA  believed  the 
performance  standari  :s  of  UL  912  are 
appropriate. 

The  FHWA  has  rev  iewed  the  UL  and 
AAR  standards.  The  wo  docvunents 
have  comparable  per  brmance  criteria 
for  fusees.  However,  he  UL  document 
provides  performanc  (  criteria  for  both 
fusees  and  Uquid-bui  oing  flares  while 
the  AAR  dociunent  o  ily  covers  fusees. 
The  FHWA  has  cone  uded  the  UL 
document  is  appropr  ate  for 
incorporation  by  refe  -ence  because  the 
ISTEA  requires  that  t  oth  fusees  and 


liquid-burning  flares  be  allowed  for  use 
as  emergency  warning  devices. 

In  admtion  to  the  requirements 
contained  in  UL  912.  the  PSMA 
suggested  that  all  fusees  be  of  the  "lay- 
down  type**  with  a  "no-roll  device." 
The  PSMA  did  not  provide  any 
discussion  of  this  suggestion. 

A  requirement  that  all  fusees  be  of  the 
"lay-down  type"  is  unnecessarily  design 
restrictive  in  that  it  would  prohibit, 
without  tecimical  justification,  the  use 
of  fusees  that  are  provided  with  a  means 
to  remain  in  an  upright  position. 

With  regard  to  a  "no-roll  device," 
motor  carriers  must  ensure  that  warning 
devices  are  in  place  at  the  required 
locations.  If  certain  devices  are 
necessary  to  keep  fusees  in  place,  the 
motor  carrier  is  responsible  for 
providing  them.  Furthermore,  a  general 
requirement  for  a  "no-roll  device" 
would  not  provide  objective  criteria  as 
to  what  constitutes  an  acceptable 
device.  The  FHWA  has  not  adopted  the 
PSMA's  suggestions. 

Economic  Impact  of  tlie  Rulemaking 

Both  Sate-Lite  and  the  TSH  submitted 
comments  to  the  docket  expressing 
concern  over  possible  adverse  effects  of 
the  proposed  regulation  on  small 
entities.  These  comments  are  discussed 
below  under  the  heading  "Regulatory 
Flexibihty  Act." 

Discussion  of  Final  Rnle 

The  FHWA  is  amending  §  393.95  to 
allow  CMVs  to  be  equipped  with  fusees 
and  hquid-buming  Hares  in  heu  of 
bidirectional  reflective  triangles,  except 
CM Vs  transporting  Division  1.1,  1.2.  or 
1.3  hazardous  materials  (explosives), 
cargo  tank  motor  vehicles  used  for  Class 
3  (flanmiable  and  combustible  liquid)  or 
Division  2.1  (flammable  gas)  hazardous 
materials  (whether  loaded  or  empty h  or 
motor  vehicles  using  compressed  gas  as 
a  motor  fuel.  Ttis  prohibition  is 
necessary  to  minimize  the  risk  of 
explosion  or  catastrophic  fire  involving 
cargoes  and  fuels  of  these  types.  The 
FHWA  believes  the  retention  of  this 
provision  is  consistent  with 
congressional  intent. 

The  final  mle  amends  §  393.95(f)(2)  to 
require  that  CMVs  be  equipped  with 
either  (1)  three  bidirectional  reflective 
triangles,  (2)  six  fusees  (each  capable  of 
burning  for  30  minutes),  or  (3)  three 
hquid-buming  flares  (filled  with  a 
sufficient  amount  of  fuel  to  bum 
continuously  for  at  least  one  hour). 
Although  the  FHWA  has  specified  a 
minimum  number  of  fusees  and  liquid 
burning  flares,  motor  carriers  relying 
solely  upon  these  devices  are 
responsible  for  ensuring  that  fusees  or 
liquid-burning  flares  are  in  use  for  the 


entire  time  the  vehicle  is  stopped  upon 
the  traveled  portion  of  a  highway  or  the 
shoulder  of  a  highway. 

The  FHWA  is  amending  §  392.22(bKl) 
to  require  that  the  same  type(s)  of 
warning  devices  be  used  at  each  of  th^ 
locations  where  warning  devices  are 
placed  around  the  CMV.  Section 
392.22tb)(2)(i)  Fusees  and  liquid- 
burning  flares,  is  being  amended  to 
require  tiiat  motor  carriers  relying  solely 
upon  fusees  or  hquid-buming  flares 
ensure  that  those  devices  are  in  use  for 
the  entire  time  the  vehicle  is  stopped 
upon  the  traveled  portion  of  a  highway 
or  the  shoulder  of  a  highway.  The  driver 
of  the  vehicle  is  required  to  extinguish 
and  remove  each  fusee  or  liquid-burning 
flare  before  the  stopped  vehicle  is 
moved. 

In  addition,  the  FHWA  is  amending 
§  392.22(b)(2)tii)  Daylight  hours,  to 
allow  motor  carriers  to  use  fusees  or 
liquid-burning  flares  in  lieu  of 
bidirectional  reflective  triangles  when 
their  CMVs  are  stopped  during  daylight 
hours  in  business  or  residential 
districts.  Section  392.22(bK2)(ii) 
requires  that  if  fusees  or  liquid-burning 
flares  are  used,  there  must  be  at  least 
one  lighted  fusee  or  flare  at  each  of  the 
prescribed  locations  as  long  as  the 
vehicle  is  stopped. 

The  FHWA  is  removing 
§  392.22(b)(2)tvii)  Exemption  for 
lightweight  vehicles,  and  certain  United 
States  Code  and  CFR  citations  at  the  end 
of  §  392.22.  Although  the  NPRM  did  not 
address  these  issues,  the  amendments 
are  considered  admiaistrative  in  nature. 

On  May  19,  1988  (53  FR  18042).  the 
FHWA  published  a  final  rule 
implementing  the  requirements  of  the 
Motor  Carrier  Act  of  1984.  The  May  19. 
1988,  final  rule  included  a  definition  of 
commercial  motor  vehicle  which  with 
certain  exceptions,  excluded  lightweiglit 
vehicles  (vehicles  with  a  gross  vehicle 
vveight  rating  of  10.000  pounds  or  less) 
from  the  apphcability  of  the  FMCSRs. 
Therefore,  the  vehicles  for  which 
paragraph  (b)(2)(vii)  was  intended  are 
generally  not  subject  to  the  FMCSRs  and 
paragraph  (b)(2)(vii)  is  obsolete. 

With  regard  to  performance  standards 
for  fusees  and  liquid-bvirning  flares,  the 
FHWA  is  amending  §393.95(j)  to 
require  that  both  fusees  and  liquid^ 
burning  flares  meet  the  standards  of  the 
Underwriters  Laboratories,  Inc., 
Highway  Emergency  Signals  (UL  912). 
The  final  rule  incorporates  by  reference 
UL  912  in  §393.95. 

The  FHWA  has  created  a  new  section, 
§  393.7,  Matter  incorporated  by 
reference,  to  provide  the  language  of 
incorporation  required  by  1  CFR  51  and 
to  provide  information  on  the 
availability  of  the  incorporated 
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document.  After  a  review  of  the 
comments  to  the  July  14. 1993,  NPRM 
and  a  determination  that  the 
Incorporation  by  reference  was 
necessary  for  the  final  mle.  the  FHWA 
submitted  UL  912  to  the  Director  of  the 
Federal  Register  for  approval  in 
accordance  with  5  U.S.C.  522(a)  and  1 
CFR  51. 

The  FHWA  recognizes  that  some 
motor  carriers  may  wish  to  supplement 
the  required  warning  devices  (reflective 
triangles  or  fusees  and  flares)  with  other 
warning  devices  such  as  electric 
lantems.  The  final  mle  allows  the  use 
of  other  warning  devices  in  addition  to, 
but  not  in  lieu  of,  the  required  devices 
provided  they  do  not  decrease  the 
effectiveness  of  the  required  devices. 
The  FHWA  has  added  §  393.95(f)(3)  to 
clearly  indicate  this  intent. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  amends  the 
requirements  for  warning  devices  for 
stopped  vehicles.  The  FHWA  has 
determined  that  this  is  not  a  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  12866  or  significant 
within  the  meaning  .of  the  Department 
of  Transportation  pohcies  and 
procediu-es.  It  is  anticipated  that  the 
economic  impact  of  this  mlemaking  will 
be  minimal.  This  final  mle  allows  motor 
carriers  the  option  to  use  fusees  and 
liquid-biuning  flares  in  lieu  of 
bidirectional  reflective  triangles.  The 
mle  does  not  increase  the  cost  of 
complying  with  the  requirements  for 
emergency  warning  devices  on 
commercial  motor  vehicles.  Therefore,  a 
full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  their  comments  to  the  docket,  both 
Sate-Lite  and  the  TSEl  expressed 
concern  that  the  proposed  regulation 
would  have  adverse  impacts  on  small 
manufacturers  of  bidirectional  reflective 
triangles  and  small  motor  carriers 
electing  to  deploy  fusees  or  hquid- 
buming  flares  in  accordance  with  this 
final  rule. 

In  light  of  these  concerns,  and  in 
compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-€12).  the 
FHWA  has  evaluated  the  effects  of  this 
mlemaking  on  small  entities.  As  for 
small  manufacturers  of  bidirectional 
reflective  triangles,  the  final  mle  does 
not  prohibit  or  restrict  the  manufacture, 
sale,  or  use  of  such  devices. 
Furthermore,  this  final  mle  does  not 
require  motor  carriers  to  increase  the 
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document.  After  a  review  of  the 
comments  to  the  July  14, 1993,  NPRM 
and  a  determination  that  the 
incorporation  by  reference  was 
necessary  for  the  final  rule,  the  FHWA 
submitted  UL  912  to  the  Director  of  the 
Federal  Register  for  approval  in 
accordance  with  5  U.S.C.  522(a)  and  1 
CFR51. 

The  FHWA  recognizes  that  some 
motor  carriers  may  wish  to  supplement 
the  required  warning  devices  (reflective 
triangles  or  fusees  and  flares)  with  other 
warning  devices  such  as  electric 
lanterns.  The  final  rule  allows  the  use 
of  other  warning  devices  in  addition  to, 
but  not  in  lieu  of,  the  required  devices 
provided  they  do  not  decrease  the 
effectiveness  of  the  required  devices. 
The  FHWA  has  added  §  393.95(f)(3)  to 
clearly  indicate  this  intent. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12886  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  amends  the 
requirements  for  warning  devices  for 
stopped  vehicles.  The  FHWA  has 
determined  that  this  is  not  a  significant 
regulatory  action  within  the  meaning  of 
Executive  Order  12866  or  significant 
within  the  meaning  .of  the  Department 
of  Transportation  pohcies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  This  final  rule  allows  motor 
carriers  the  option  to  use  fusees  and 
liquid-biuning  flares  in  lieu  of 
bidirectional  reflective  triangles.  The 
rule  does  not  increase  the  cost  Of 
complying  with  the  requirements  for   - 
emergency  warning  devices  on 
commercial  motor  vehicles.  Therefore,  a 
full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  their  comments  to  the  docket,  both 
Sate-Lite  and  the  TSEI  expressed 
concern  that  the  proposed  regulation 
would  have  adverse  impacts  on  small 
manufacturers  of  bidirectional  reflective 
triangles  and  small  motor  carriers 
electing  to  deploy  fusees  or  liquid- 
burning  flares  in  accordance  with  this 
final  rule. 

In  light  of  these  concerns,  and  in 
compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-€12).  the 
FHWA  has  evaluated  the  effects  of  this 
rulemaking  on  small  entities.  As  for 
small  manufacturers  of  bidirectional 
reflective  triangles,  the  final  rule  does 
not  prohibit  or  restrict  the  manufacture, 
sale,  or  use  of  such  devices. 
Furthermore,  this  final  rule  does  not 
require  motor  carriers  to  increase  the 


niunber  and  types  of  warning  devices 
carried  on  their  CMVs.  Nor  does  the  rule 
mandate  that  CMVs  be  equipped  with 
only  one  type  of  warning  device.  Rather 
the  rule  fulfills  the  requirements  of 
section  1041(b)  of  the  ISTEA  by  simply 
allowing,  with  few  exceptions,  the  use 
of  fusees  and  liquid-burning  flares  as  an 
alternative  to  bidirectional  reflective 
triangles. 

Based  on  its  evaluation  of  this 
rulemaking,  the  FHWA  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergoverninental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  proposal  in  this  document  does 
not  contain  information  collection 
requirements  (44  U.S.C.  3501  et  seq.]. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  pxupose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  392  and 
393 

Highway  safety.  Highways  and  roads. 
Incorporation  by  reference.  Motor 
carriers,  and  Motor  vehicle  safetv. 


Issued  on:  June  23, 1994. 
Rodney  E.  Slater. 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  title  49,  Code  of 
Federal  Regulations,  chapter  III, 
subchapter  B,  by  amending  parts  392 
and  393  as  set  forth  below: 


PART  392- 
VEHICLES 


DRIVING  OF  MOTOR 


1.  The  authority  citation  at  the  end  of 
§  392.22  is  removed  and  the  authority 
citation  for  part  392  is  revised  to  read 
as  follows: 

Authority:  Section  1041(b)  of  Pub.  L.  102- 
240,  105  Stat.  1914, 1993  (1991);  49  US  C 
3102;  49  U.S.C.  app.  2505;  49  CFR  1.48. 

2.  Section  392.22  is  amended  by 
removing  paragraph  (b)(2)(vii).  revising 
paragraph  (b)(1)  introducton,'  text. 
(bl(2)(i).  and  (b)(2)(ii),  and  adding 
paragraph  (b)(l)(iv)  to  read  as  follows: 


§392.22 
vehicles. 


Emergency  signals,  stopped 


fb)  Placement  of  warning  devices — ( 1  j 
General  rule.  Except  as  provided  in 
paragraph  (b)(2)  of  this  section, 
whenever  a  vehicle  is  stopped  on  the 
traveled  portion  of  a  highway  or  the 
shoulder  of  a  highway  for  any  cause 
other  than  necessary  traffic  stops,  the 
driver  shall  as  soon  as  possible,  but  in 
any  event  within  10  minutes,  place  the 
warning  devices  with  which  the  vehicle 
is  equipped  in  conformance  with  the 
requirements  of  §  393.95  of  this 
subchapter,  in  the  following  manner: 
«        *         «         *        * 

(iv)  The  same  type  of  required 
emergency  warning  device  (see 
§  393.95(0  (1)  and  (2)1  shall  be  placed  at 
each  of  the  three  locations  specified  in 
paragraph  (b)(1)  (i)  through  (iii)  of  this 
section.  If  supplemental  warning 
devices  are  also  used  [see  §  393.95(f)(3)l. 
a  device  of  the  same  type  shall  be 
placed  at  each  of  those  locations. 

(2)  Special  Rules — (i)  Fusees  and 
liquid-burning  flares.  The  driver  of  a 
commercial  motor  vehicle  equipped 
with  only  fusees  or  liquid-burning  flares 
shall  place  a  lighted  fusee  or  liquid- 
burning  flare  at  each  of  the  locations 
specified  in  paragraph  (b)(1)  of  this 
section.  There  shall  be  at  least  one 
lighted  fusee  or  liquid-burning  flare  at 
each  of  the  prescribed  locations,  as  long 
as  the  vehicle  is  stopped.  Before  the 
stopped  vehicle  is  moved,  the  driver 
shall  extinguish  and  remove  each  fusee 
or  liquid-burning  flare. 

(ii)  Daylight  hours.  Except  as 
provided  in  paragraph  (b)(2)(iii)  of  this 


section,  during  the 
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period  lighted  lamps 


are  not  required,  tl  iree  bidirectional 
reflective  triangles,  or  three  lighted 
hisees  or  liquid-burning  flares  shall  be 
placed  as  specifie4  in  paragraph  (b)(1) 
of  this  section  within  a  time  of  10 
minutes.  In  the  event  the  driver  elects 
to  use  only  fusees  Or  liquid-burning 
flares  in  lieu  of  bicjirectional  reflective 
triangles  or  red  fla|  ;s.  the  driver  must 


ensure  that  at  least 
burning  flare  rema 


one  fusee  or  iiquid- 
ns  lighted  at  each  of 


the  prescribed  loca  tions  as  long  as  the 


vehicle  is  stopped 


3f  parked. 


PART  393— PART$ 

ACCESSORIES 

SAFEOPEAATiO»lS 


AND 
NECESSARY  FOB 


3.  The  authcMity 
is  revised  to  read 


citation  for  part  393 
follows: 


a.i 


Autharity:  Section 
240.  105  Stat  1914. 
:1102:  49  U.S.C.  app 


1041(b)  of  Pub.  L  102- 
1993  (1991):  49  U.S.C. 
!505:  49  CFR  1.48. 


4.  A  new  section 
subpart  A  of  part  3P3 


not  included  in  th( 


hereby  made  a  pari 


393.7  is  added  to 
to  read  as  follows: 


§  393.7    Matter  incorporated  by  reference. 

(a)  Incorporation 


by  reference.  Part 
393  includes  references  to  certain  matter 
or  materials.  The  te  xt  of  the  materials  is 

regulations 


contained  in  part  393.  The  materials  are 


of  the  regulations  in 


part  393.  The  Direc  tor  of  the  Federal 
Register  has  appro  .'ed  the  materials 
incorporated  by  rel  erence  in  accordance 
with  5  U.S.C  552U )  and  1  CFR  part  51. 
For  materials  subje  rt  to  change,  only  the 
specific  version  ap  jroved  by  the 
Director  of  the  Fed  sral  Register  and 
specified  in  the  regulation  are 
incorporated.  Mate  rial  is  incorporated 
as  it  exists  on  the  c  ate  of  the  approval 
and  a  notice  of  any  change  in  these 
materials  will  be  p  iblished  in  the 
Federal  Register. 

(b)  Availability,  the  materials 
incorporated  by  reference  are  available 
as  follows: 

(1)  Standards  of  i  he  Underwriters 
Laboratories,  Inc.  I  iformation  and 
copies  may  be  obta  ned  by  v\Titing  to: 
Underwriters  Labo/atories.  Inc.,  333 
Pfingsten  Road,  ^kl  rthbrook.  Illinois 
60062. 

{2)-{9)  |Reserve«i  | 

(10)  All  of  the  mi  iterials  incorporated 
by  reference  are  available  for  inspection 
at: 

(i)  The  Departme  nt  of  Transportation 
Library,  400  Seven'  h  Street,  SW., 
Washington,  DC  20  590  in  Room  2200. 
These  documents  e  re  also  available  for 
inspection  and  cop  ^^ng  as  provided  in 
49  CFR  part  7,  appi  mdix  D:  and 


(H)  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW,  Suite  700, 
Washington.  DC 

5.  Section  393.95  is  amended  by 
revising  paragraphs  (0(2),  (g),  and  (j) 
and  adding  paragraph  (fX3)  to  read  as 
follows: 

§  393 JS    Emergency  equipiiienion  ail 
power  units. 

***** 

(f)*  •  • 

(2)  Vehicles  equipped  nith  warning 
devices  on  and  after  January  I,  1974. 

(i)  Three  bidirectional  emergency 
reflective  triangles  that  conform  to  the 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  125,  §571.125  of 
this  title;  or 

(ii)  At  least  6  fusees  or  3  liquid- 
buming  flares.  The  vehicle  must  have  as 
many  additional  fusees  or  liquid- 
burning  flares  as  are  necessary  to  satisfy 
the  requirements  of  §  392.22. 

(3)  Supplemental  warning  dexices. 
Other  warning  devices  may  be  used  in 
addition  to,  but  not  in  lieu  of,  the 
required  warning  devices,  provided 
those  warning  devices  do  not  decrease 
the  effectiveness  of  the  required 
warning  devices. 

(g)  Restrictions  on  the  use  of  flame- 
producing  devices.  Liquid-burning 
flares,  fusees,  oil  lanterns,  or  any  signal 
produced  by  a  flame  shall  not  be  carried 
on  any  commercial  motor  vehicle 
transporting  Division  1.1, 1.2,  1.3 
(explosives)  hazardous  materials;  any 
cargo  tank  motor  vehicle  used  for  the 
transfHJrtation  of  Division  2.1 
(flammable  gas)  or  Class  3  (flammable 
liquid)  hazardous  materials  whether 
loaded  or  empty;  or  any  commercial 
motor  vehicle  using  compressed  gas  as 
a  motor  fuel. 


(j)  Requirements  for  fusees  and  liquid- 
burning  flares.  Each  fusee  shall  be 
capable  ofbuming  for  30  minutes,  and 
each  liquid-burning  flare  shall  contain 
enough  fuel  to  bum  continuously  for  at 
least  60  minutes.  Fusees  and  liquid- 
burning  flares  shall  conform  to  the 
requirements  of  Underwriters 
Laboratories,  Inc.,  UL  No.  912,  Highway 
Emergency  Signals,  Fourth  Edition,  July 
30, 1979,  (with  an  amendment  dated 
November  9, 1981).  (See  §  393.7(b)  for 
information  on  the  incorporation  by 
reference  and  availability  of  this 
document.)  Each  fusee  and  liquid- 
burning  flare  shall  be  marked  with  the 
UL  symbol  in  accordance  with  the 
requirements  of  UL  912. 
***** 

|FR  Doc.  94-16070  Filed  7-5-94;  8:45  am] 
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49  CFR  Pan  993 

[FHWA  Docket  No.  MC-83-21] 

RIN  2125-AD18 

Parts  and  Accessories  fiecesseffy  for 
Safe  Operation;  Protection  Against 
ShNthig  or  FaHinQ  Gary® 

AQENCy:  Federal  Highway 
Administnrtion  (FHWA),  DOT. 
ACTION:  Final  rule. 

summary:  Tlie  FHWA  is  amending  the 
cargo  securement  requirements  of  the 
Federal  Motor  Carrier  Safety 
Regulati<Mis  (FMCSRs)  to  adopt  the  use 
of  working  load  limits  in  specifying  the 
minimum  strength  of  cargo  se.curement 
devices.  The  amendment  requires  that 
the  aggregate  walking  load  limit  of  the 
tiedown  assemblies  used  to  secure  an 
article  against  movement  in  any 
direction  be  at  least 
Vz  times  the  weight  of  the  article 
secured.  In  addition,  a  table  of  working 
load  Umits  is  being  included  in  the 
FMCSRs  to  provide  motor  earriers  vvrith 
a  means  of  determining  the  number  of 
tiedovkm  assemblies  required,  h  is  the 
intent  of  this  final  rule  to  make  the 
tiedown  requirements  easier  to 
understand,  use,  and  enforce.  This 
action  is  in  response  to  a  petition  from 
the  Commercial  Vehicle  Safety  Alliance 
(CVSA). 

DATES:  Effective  August  5. 1994.  The 
incoiporation  by  reference  of  the 
publications  listed  in  §  393.102(b)  of 
this  final  rule  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
Augusts,  1994. 

FOR  FURTHER  WF0RMATK3N  CONTACT:  Mi: 
Larry  W.  Minor,  Office  of  Motor  Carrier 
Standards,  HCS-10.  (202)  366-2981;  or 
Mr.  Charles  E.  Medalen,  Office  of  the 
Chief  Counsel,  HCC-20,  (202)  366-1354, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.  C. 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t,  MoiKiay  through 
Friday,  except  legal  Federal  holidays. 

SUPPLEMENTARY  INPORMATrON: 

Background 

On  October  29, 1 990,  the  CVSA 
petitioned  the  FHWA  to  change  the 
criterion  for  cargo  tiedown  assemblies 
from  "static  breaking  strength"  to 
"working  load  limit."  The  CVSA 
contends  the  static  breaking  strength  of 
a  tiedovm  assembly  is  a  rating  that 
incorporates  no  safety  factor,  though  the 
rule  itself  does  include  such  a  factor. 
The  CVSA  also  believes  the  use  of 
working  load  Umrts  will  make  the 
tiedown  regulations  easier  to 
understand,  use.  and  enforce.  The 
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petitioner  asserts  that  working  load 
limit  is  the  strength  criterion  commonly 
used  by  the  chain,  cordage,  wire  rope, 
and  web  sling  industries  and  that  the 
term  is  widely  known  in  the  trucking 
industry.  The  use  of  the  working  load 
limits  would  thus  promote  direct 
correlation  between  the  rule  and  the 
capabilities  labeled  on  or  indicated  by 
load  securement  equipment. 

The  CVSA  proposed  that  the  first 
sentence  of  §  393.102(b)  be  amended  to 
read  "Except  for  integral  securement 
devices  *  *   *  the  aggregate  working 
load  Umit  of  the  tiedown  assemblies 
used  to  secure  an  article  against 
movement  in  any  direction  must  be  at 
least  Mj  times  the  weight  of  that  article." 
The  CVSA  also  proposed  that  chain, 
webbing,  wire  rope,  and  cordage  meet 
certain  manufacturing  specifications  or 
standards. 

On  September  17,  1993,  the  FHWA 
published  a  notice  of  pfoposed 
rulemaking  (NPRM)  (58  FR  48624)  to 
adopt  the  use  of  working  load  limits  and 
the  incorporation  by  reference  of  chain, 
webbing,  wire  rope,  and  cordage 
manufacturing  standards.  Although  the 
CVSA  petition  did  not  discuss  standards 
for  steel  strapping,  the  FHWA  proposed 
that  Federal  Specification  No.  A-A-880, 
Strapping,  Steel  Flat  and  Seals  (May  13, 
1980),  be  incorporated  by  reference 
because  §  393.102  had  referenced 
Federal  Specification  No.  QQ-S-781 
which  has  been  cancelled.  The  FHWA 
believed  it  was  necessary  to  retain 
specific  requirements  for  steel  strapping 
and  that  Feideral  Specification  No.  A-A- 
880  was  an  appropriate  replacement. 

The  FHWA  also  proposed  to  create  a 
new  section,  §  393.7,  Matter 
incorporated  by  reference,  to  provide 
the  language  of  incorporation  required 
by  1  CFR  51.  as  well  as  to  include 
information  on  the  availability  of 
documents  incorporated  by  reference. 

Discussion  of  Comments 

The  FHWA  received  23  comments  to 
the  NPRM.  Several  commenters 
provided  more  than  one  docket 
submission.  The  commenters  were: 
Advocates  for  Highway  and  Auto  Safety 
(Advocates);  American  Trucking 
Associations,  Inc.  (ATA);  Department  of 
California  Highway  Patrol  (CHP); 
Commercial  Vehicle  Safety  Alliance 
(CVSA);  Connecticut  Department  of 
Motor  Vehicles  (Connecticut);  Cooper 
Tools;  The  Cordage  Institute;  The 
Crosby  Group,  Inc.;  Great  American 
Lines,  Inc.;  Illinois  Department  of 
Transportation  (Ilhnois);  Kinedyne 
Corporation;  Maine  State  Police 
(Maine);  The  National  Industrial 
Transportation  League;  New  York 
Department  of  Transportation  (New 
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petitioner  asserts  that  working  load 
limit  is  the  strength  criterion  commonly 
used  by  the  chain,  cordage,  wire  rope, 
and  web  sling  industries  and  that  the 
term  is  widely  known  in  the  trucking 
industry.  The  use  of  the  working  load 
limits  would  thus  promote  direct 
correlation  between  the  rule  and  the 
capabilities  labeled  on  or  indicated  by 
load  securement  equipment. 

The  CVSA  proposed  that  the  first 
sentence  of  §  393.102(b)  be  amended  to 
read  "Except  for  integral  securement 
devices  *  *   *  the  aggregate  working 
load  Umit  of  the  tiedown  assemblies 
used  to  secure  an  article  against 
movement  in  any  direction  must  be  at 
least  Vz  times  the  weight  of  that  article." 
The  CVSA  also  proposed  that  chain, 
webbing,  wire  rope^  and  cordage  meet 
certain  manufacturing  specifications  or 
standards. 

On  September  17.  1993,  the  FHWA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  (58  FR  48624)  to 
adopt  the  use  of  working  load  limits  and 
the  incorporation  by  reference  of  chain, 
webbing,  wire  rope,  and  cordage 
manufacturing  standards.  Although  the 
CVSA  petition  did  not  discuss  standards 
for  steel  strapping,  the  FHWA  proposed 
that  Federal  Specification  No.  A-A-880, 
Strapping.  Steel  Flat  and  Seals  (May  13, 
1980).  be  incorporated  by  reference 
because  §  393.102  had  referenced 
Federal  Specification  No.  QQ-S-781 
which  has  been  cancelled.  The  FHWA 
believed  it  was  necessary  to  retain 
specific  requirements  for  steel  strapping 
and  that  Federal  Specification  No.  A-A- 
880  was  an  appropriate  replacement. 

The  FHWA  also  proposed  to  create  a 
new  section.  §  393.7,  Matter 
incorporated  by  reference,  to  provide 
the  language  of  incorporation  required 
by  1  CFR  51.  as  well  as  to  include 
information  on  the  availability  of 
documents  incorporated  by  reference. 

Discussion  of  Comments 

The  FHWA  received  23  comments  to 
the  NPRM.  Several  commenters 
provided  more  than  one  docket 
submission.  The  commenters  were: 
Advocates  for  Highway  and  Auto  Safety 
(Advocates);  American  Trucking 
Associations.  Inc.  (ATA);  Department  of 
Cahfomia  Highway  Patrol  (CHP); 
Commercial  Vehicle  Safety  Alliance 
(CVSA);  Connecticut  Department  of 
Motor  Vehicles  (Connecticut);  Cooper 
Tools;  The  Cordage  Institute:  The 
Crosby  Group.  Inc.;  Great  American 
Lines,  Inc.;  Illinois  Department  of 
Transportation  (Uhnois);  Kinedyne 
Corporation;  Maine  State  Police 
(Maine);  The  National  Industrial 
Transportation  League;  New  York 
Department  of  Transportation  (New 


York);  Owner-Operator  Independent 
Drivers  Association.  Inc.  (OOIDA); 
United  States  Representative  Jack 
Quinn.  30th  District,  New  York;  Steel 
Service  Center  Institute;  Truck  Trailer 
Manufacturers  Association  (TTMA);  and 
Mrs.  Richard  B.  Wilson. 

Use  of  Working  Load  Limits 

The  commenters  were  generally  in 
favor  of  amending  §  393.102(b)  to 
incorporate  the  use  of  working  load 
limits.  The  CHP  and  Great  American 
Lines  were  both  opposed  to  the  use  of 
working  load  limits. 

the  CHP  stated: 
{Static  breaking  strength  (SBS)]  is  a 
readily  determined  physical  parameter. 
Conversely,  the  WLL,  according  to  the 
NPRM  is  generally  between  V4  and  Va  of 
the  static  breaking  strength  of  the 
tiedown .  The  CHP  is  not  aware  of  any 
regulation  which  defines  WLL.  Instead, 
each  manufacturer  makes  this 
determination  for  its  own  products.  In 
many  cases  this  may  be  based  on 
industry  standard  practice,  but  since 
these  practices  are  voluntary,  no  means 
is  available  to  assure  conformance. 

In  effect,  the  FHWA  is  abdicating  its 
responsibility  to  determine  proper 
tiedown  standards  by  allowing 
manufacturers  to  determine  the  WLL  of 
their  devices.  It  is  the  opinion  of  the 
CHP  that  this  parameter  is  far  too 
critical  to  leave  to  a  manufacturer's 
discretion. 

Unless  the  WLL  for  each  type  of 
binder  is  defined  in  the  regulation,  there 
will  always  be  some  ambiguity  as  to  the 
strength  of  the  device. 

Further,  from  an  enforcement 
perspective,  the  WLL  method  could 
result  in  a  hardship  since  WLL,  based 
only  on  a  factor  determined  by  each 
manufacturer,  is  a  much  harder  concept 
for  enforcement/prosecution  personnel 
to  explain  in  court  as  opposed  to  the 
SBS,  a  parameter  which  is  nearly 
intuitively  obvious.  Variations  from 
manufactinrer  to  manufacturer  will 
further  complicate  the  issue. 
Great  American  Lines,  Inc.,  stated: 
[TJhe  current  regulations  as  written  in 
(§]  393.102  (of  the)  FMCSlRsj  are  more 
than  sufficient.  Properly  trained  drivers 
using  the  securement  as  specified  in  the 
current  regulations  will  have  no 
problem  keeping  the  cargo  on  the  trailer. 
Education  is  the  key,  not  change.  The 
changes  as  proposed  can  only  confuse 
the  drivers,  carriers  and  enforcement 
officers  and  cause  an  extremely 
dangerous  situation  *   *  *. 

Changing  to  the  C.V.S.A.  guidelines 
can  serve  no  good  purpose  and  will 
confuse  the  people  that  it  is  meant  to 
regulate.  In  die  end  the  public  will 


suffer.  Don't  change  something  that  is 
working  when  properly  apphed. 

In  its  second  docket  submission.  Great 
American  Lines,  Inc..  stated  that 
"Neither  the  reasons  presented  in  the 
text  of  the  proposal  nor  at  the 
congressional  hearings  preceding  this 
notice  of  proposed  rulemaking  establish 
a  problem  with  the  regulation  that 
warrant  the  changes  being  proposed." 

The  TTMA's  position  on  the  issue 
was  contingent  upon  the  FHWA's 
clarification  of  the  term  "tiedown 
assemblies."  The  TTMA  stated:  "If  the 
term  'tiedown  assemblies."  as  used  in 
(§1 393.102(b)  includes  trailer  anchor 
points,  then  we  object  to  changing 
'breaking  strength'  to  'working  load 
limit.'" 

It  is  true,  as  the  CHP  noted,  that 
working  load  limits  are  based  on  each 
manufacturer's  determination.  That  is 
also  true  for  static  breaking  strength, 
however,  and  neither  value  can  be 
tested  during  roadside  enforcement.  The 
FHWA  notes  that  the  terms  "static 
breaking  strength"  and  "working  load 
limit"  are  defined  in  numerous 
technical  dictionaries,  manuals,  and 
reference  books.  While  each 
manufacturer  makes  a  determination  of 
the  working  load  Umits  of  its  own 
products,  the  documents  incorporated 
by  reference,  combined  with  certain 
other  requirements  in  §  393.102. 
eliminate  the  risk  of  voluntan,-  or  purely 
subjective  standards.  By  incorporating 
by  reference  certain  manufacturing 
standards,  this  rulemaking  establishes 
specific  minimum  strength 
requirements  for  five  categories  of 
securement  devices:  steel  strapping, 
chains,  wire  rope,  cordage,  and 
synthetic  webbing. 

The  FHWA  does  not  believe  that 
tiedown  manufacturers  will  produce 
devices  which  fail  to  meet  these 
minimum  strength  requirements.  For 
those  cases  in  which  the  manufactuiring 
standards  do  not  provide  specific 
working  load  limits  (e.g.,  the  document 
lists  breaking  strength  or  a  working  load 
limit  range),  the  final  rule  establishes 
the  procedure  for  determining  this 
information. 

In  addition,  the  final  rule  includes  a 
table  of  working  load  limits  for  some  of 
the  most  commonly  used  types  and 
sizes  of  tiedovms.  The  rule  requires  that 
the  working  load  limits  listed  in  the 
table  be  used  when  the  tiedovvm  material 
is  not  marked  with  its  working  load 
limit.  The  values  hsted  in  the  table  are 
based  on  the  industry  standards 
referenced  in  §  393.102.  Therefore,  the 
uncertainty  about  the  strength  of  a 
tiedovra  is  limited  to  tiedowns  which    , 
do  not  meet  the  manufacturing 
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standards,  and  the  rule  prohibits  the  use 
of  such  tiedowns.        | 

As  for  the  CHP's  cotrunents  about 
possible  difficulties  in  the  enforcement 
of  a  working  load  limit  requirement,  it 
is  clear  that  the  CVSA,  whose 
membership  included  State  officials 
charged  with  enforcement,  considered 
this  issue  before  petitioning  the  FHWA. 
Section  393.102  specffies  the 
relationship  between  the  strength  rating 
of  the  tiedown  devicep  and  the  weight 
of  the  article  being  secured.  If  the 
strength  rating  and  weight  of  the  article 
are  known,  and  the  relationship 
between  the  two  is  cliarly  stated  in 
§  393.102,  the  inspecting  official  should 
not  have  to  provide  an  engineering 
discussion  or  justification  of  the 
strength  rating  requirement. 
Furthermore,  as  the  C  VSA  indicated  in 
its  petition,  and  as  se  reral  tiedown 
manufacturers,  manu  acturers' 
associations,  and  enfdrcement  agencies 
have  stated  in  their  c<  mments  in 
response  to  the  NPI^  I,  a  working  load 
limit  requirement  wo  ild  be  easier  to 
understand,  use.  and  enforce  because 
tiedown  manufacturers  prefer  to  label 
their  products  with  tl  e  working  load 
limit  as  opposed  to  tt  e  static  breaking 
strength.  The  manufa  :turers  believe  the 
use  of  working  load  1  mits  would 
decrease  the  likeliho(  d  of  accidental 
misuse  or  overloadin  ',  of  the  tiedowns. 

The  FHWA  agrees  vilh  Great 
American  Lines'  emp  basis  on  training 
and  education.  However,  the  number  of 
accidents  involving  inadequately 
secured  cargo  suggesi  s  that  some  motor 
carriers  do  not  under  stand  or  obser\'e 
the  current  regulations.  It  must  be  noted 
that  static  breaking  si  rength  has  been  in 
use  for  approximatel; '  20  years.  During 
this  time,  education  i  nd  training  have 
played  a  role  in  redu  :ing  the  number  of 
cargo  securement-rel  ited  accidents  to  a 
relatively  low  level. '  'he  final  rule  is 
intended  to  make  the  cargo  securement 
regulations  easier  to  i  mderstand,  use, 
and  enforce  in  order  :o  further  reduce 
the  incidence  of  carg )  securement- 
related  accidents. 

The  TTMA  asked  \  whether  the  term 
"tiedown  assemblies  '  in  the  current 
regulations  includes  jailer  anchor 
points.  The  answer  ii  technically  no, 
but  the  anchor  point:  have  to  meet  the 
same  standard.  Secti  m  393.102(d) 
requires  that  the  hoo  c,  bolt,  w:eld,  or 
other  connections  bji  which  a  tiedo'.\'n 
assembly  is  attached  to  a  vehicle,  and 
the  mounting  place  and  means  of 
mounting  the  conne<  tor,  be  at  least  as 
strong  as  the  tiedowi  i  assembly.  The 
final  rule  does  not  reference  any 
manufacturing  stanc  irds  or 
recommended  practi  ces  for  trailer 
•  anchor  points  nor  dc  es  it  require  trailer 
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manufacturers  to  change  their  current 
practices  regarding  anchor  points. 
However,  the  FHWA  encourages  trailer 
manufacturers  to  provide  information  to 
motor  carriers  and  enforcement  officials 
about  the  strength  of  anchor  points  to 
improve  their  knowledge  of  the  cargo 
restraint  capabilities  of  anchor  points. 

Incorporation  by  Reference  and  the 
Table  of  Working  Load  Limits 

Generally,  the  commenters  supported 
the  inclusion  of  the  table  of  working 
load  hmits  in  §  393.102  and  the 
incorporation  by  reference  of  certain 
industry  standards.  Several 
commenters,  however,  recommended 
additions  and/or  corrections  to  the 
table. 

Commenting  in  opposition  to  the 
incorporation  by  reference  of  industry 
standards.  New  York  stated  that 
"lajdoption  by  reference  will  cause 
confusion  and  make  conformance  by  the 
industry  difficult  and  also  require  the 
industry  and  enforcement  personnel  to 
use  numerous  documents  in 
determining  appropriate  securement 
methodologies.  The  regulations  should 
be  self-contained  and  clear  in  their 
wording." 

Some  commenters  questioned  the 
need  for  including  requirements  for 
steel  strapping.  Maine,  for  example, 
stated:  "While  strapping  may  be  used  to 
secure  materials  to  pallets,  it  is  seldom 
used  to  hold  freight  to  a  vehicle.  Since 
the  material  is  not  reused,  it  has  httle 
direct  vehicle  application."  However, 
Connecticut  argued  that  "(ejnforcement 
of  Section  393.102  would  be  greatly 
enhanced  if  most  common  dimensions 
and  strengths  of  steel  strapping  were 
added  to  the  tables  of  working  load 
limits."  The  CVSA  stated: 

The  steel  strap  manufacturers  have 
recently  formed  an  association  which  is 
presently  developing  recommendations 
on  their  products.  Steel  strapping  is 
typically  not  used  as  the  primary  load 
securement  device.  Normally  the 
strapping  will  hold  the  cargo  in  bundles 
or  to  pallets  while  other  devices  are 
used  to  secure  those  bundles  and  pallets 
to  the  transporting  vehicle.  Because 
steel  strapping  is  not  often  used  as  a 
direct  tiedowm  device  and  since  the 
strap  manufacturers  are  now  working 
through  their  association  to  develop 
strength  and  use  guidelines,  we 
recommend  that  this  material  not  be 
included  in  the  proposed  rule  at  this 
time.  The  new  industry  standards  may 
well  supersede  the  federal  specification 
referenced  in  the  docket.  Delaying 
action  at  this  time  could  well  reduce 
future  confusion  over  regulatory 
requirements  for  steel  strapping. 


As  for  the  incorporation  by  reference 
of  rope  standards,  the  Cordage  Institute 
stated  that  "jsjisal  and  nylon  ropes  are 
not  recommended  (for  cargo  securement 
applications]  and  references  to  their 
standards  (Sisal  Rope  Specifications 
(SRS-1),  Nylon  Rope  Specifications 
(NRS-1),  and  Double  Braided  Nylon 
Rope  Specifications  (Cl)l  should  be 
deleted."  The  Cordage  Institute  did  not    • 
provide  any  information  to  support  this 
recommendation  and  no  other 
commenters  addressed  this  subject.  It 
was  recommended  that  the  new 
standards  for  polypropylene  fiber  rope 
(PPRS-2,  revised  August  1992)  and 
polyester  fiber  rope  (PETRS-2,  revised 
January  1993)  be  used  in  place  of  P/ 
PRS-1,  May  1979  and  PRS-1.  May  1979. 
respectively.  The  Cordage  Institute  also 
provided  clarification  of  its 
recommendations  on  calculating 
working  load  limit  values.  Its-policy  on . 
working  load  limit  values  has  changed 
from  using  a  specific  design  factor  for 
each  size  of  cordage/rope  to  a  design 
factor  range.  This  approach  leaves  the 
selection  of  a  specific  value  to  the 
particular  applications  for  which  the 
cordage  will  be  used.  For  cargo 
securement  applications  involving 
polypropylene  and  polyester  fiber  ropes, 
the  Cordage  Institute  recommended  a 
design  factor  of  6 — the  working  load 
limit  would  be  equal  to  Ve  of  the 
minimum  breaking  strengths  listed  in 
PPRS-2  and  PETRS-2.  The  Cordage 
Institute  recommended  that  the  working 
load  limits  for  manila  rope  be  Vz  that  of 
the  polypropylene  fiber  rope  of  the  same 
diameter.  Working  load  limit  values 
were  also  recommended  for  "California 
Truck  Rope" — rope  meeting  the 
requirements  of  Title  1 3  of  the 
California  Code  of  Regulations, 
§  1303(e).  The  Cordage  Institute  also 
suggested  that  the  FHWA  include 
Cahfomia's  §  1303(e)  requirements  for 
synthetic  fiber  rope  (e.g.,  rope  shall  be 
treated  for  ultraviolet  resistance,  rope 
must  have  an  orange  surface  marker  in 
each  rope  strand,  prohibition  on  the  use 
of  solid  orange  rope,  etc.). 

In  response  to  those  commenters 
opposed  to  the  incorporation  by 
reference  of  certain  manufacturing 
standards,  the  FHWA  notes  that  the 
intent  of  this  process  is  to  reduce  the 
volume  of  material  published  in  the 
Federal  Register  and  Code  of  Federal 
Regulations  by  referencing  relevant 
material  pubhshed  by  the  private  sector 
The  legal  effect  of  incorporation  by 
reference  is  that  the  material  is  treated 
as  if  it  were  published  in  the  Federal 
Register.  This  material,  like  any  other 
properly  issued  regulation,  has  the  force 
and  effect  of  law.  Motor  carriers  do  not 
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need  to  obtain  copies  of  all  of  the 
materials  which  are  incorporated  by 
reference  but  only  those  that  are 
relevant  to  their  specific  circmnstances 
(e.g.,  carriers  relying  solely  upon  steel 
chains  do  not  need  to  obtain  copies  of 
standards  for  steel  strapping,  cordage, 
webbing,  or  wire  rope).  Although  there 
may  be  advantages  to  printing  certain 
texts  from  private  sector  documents  in 
the  regulations,  the  FHWA  does  not 
intend  §  393.102  to  be  a  technical 
reference  on  manufacturing  standards. 
Both  the  volume  and  complexity  of  the 
information  covered  in  the  referenced 
documents  is  too  great  to  be  effectively 
presented  in  the  FMCSRs. 

As  for  the  specific  documents  to  be 
incorporated  by  reference,  the  final  rule 
differs  from  the  NPRM  in  that  it  does 
not  refer  to  Federal  Specification  No.  A- 
A-880.  Strapping.  Steel  Flat  and  Seals 
(May  13, 1980).  Instead,  the  final  rule 
incorporates  American  Society  for 
Testing  and  Materials  (ASTM)  D3953- 
91.  Standard  Specification  for 
Strapping,  Flat  Steel  and  Seals.  As  the 
CVSA  noted  in  its  comments,  steel  strap 
manufacturers,  working  in  conjunction 
with  the  ASTM,  are  currently 
developing  recommendations  or 
guidelines  concerning  the  use  of  steel 
strapping  in  load  securement.  The 
FHWA  has  reviewed  the  preliminary 
strength  and  use  guidelines  that  ASTM 
Subcommittee  DlO.14  provided  to  the 
CVSA  concerning  breaking  strengths 
and  working  load  limits  for  steel 
strapping  or  banding.  A  copy  of  the 
preliminary  strength  and  use  guidelines 
is  included  in  the  docket  file.  The 
working  load  limits  are  V^  of  the 
breaking  strengths  (the  breaking  strength 
muhiplied  by  a  design  factor  of  ^A  and 
a  "joint  efficiency"  of  0.75)  listed  in 
ASTM  D3953-91. 

After  a  review  of  ASTM  D3953-91. 
the  FHWA  has  detennined  that  the 
prehralnary  strength  ajid  use  guidelines 
of  ASTM  Subcommittee  DlO.14  have 
merit  and  could,  to  some  extent,  be 
addressed  in  the  final  rale  through  the 
incorporation  by  reference  of  ASTM 
D3953-91.  The  FHWA  has  compared 
the  requirements  of  Federal 
Specification  No.  A-A-880  with  those 
of  ASTM  D3953-91  and  detennined  that 
the  ASTM  standard  specification  would 
serve  as  a  better  reference  for 
manufacturers  and  carriers  to  use  in 
determining  if  certain  sizes  or  grades  of 
steel  strapping  are  adequate  for  cargo 
securement  applications.  Although  the 
ASTM  subcommittee  (DlO.14)  is 
developing  new  guidelines,  most  of  its 
preliminary  recommendations  are  based 
on  ASTM  D3953-91.  Therefore,  the 
FHWA  believes  that  it  is  appropriate  to 
incorporate  by  reference  the  ASTM 
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need  to  obtain  copies  of  all  of  the 
materials  which  are  incorporated  by 
reference  but  only  those  that  are 
relevant  to  their  specific  circumstances 
(e.g.,  carriers  relying  solely  upon  steel 
chains  do  not  need  to  obtain  copies  of 
standards  for  steel  strapping,  cordage, 
webbing,  or  wire  rope).  Although  there 
may  be  advantages  to  printing  certain 
texts  from  private  sector  documents  in 
the  regulations,  the  FHWA  does  not 
intend  §  393.102  to  be  a  technical 
reference  on  manufacturing  standards. 
Both  the  volume  and  complexity  of  the 
information  covered  in  the  referenced 
documents  is  too  great  to  be  effectively 
presented  in  the  FMCSRs. 

As  for  the  specific  documents  to  be 
incorporated  by  reference,  the  final  rule 
differs  from  the  NPRM  in  that  it  does 
not  refer  to  Federal  Specification  No.  A- 
A-880.  Strapping.  Steel  Flat  and  Seals 
(May  13. 1980).  Instead,  the  final  rule 
incorporates  American  Society  for 
Testing  and  Materials  (ASTM)  D3953- 
91.  Standard  Specification  for 
Strapping.  Flat  Steel  and  Seals.  As  the 
CVSA  noted  in  its  comments,  steel  strap 
manufacturers,  working  in  conjunction 
with  the  ASTM,  are  currently 
developing  recommendations  or 
guidelines  concerning  the  use  of  steel 
strapping  in  load  securement.  The 
FHWA  has  reviewed  the  preliminary 
strength  and  use  guidelines  that  ASTM 
Subcommittee  DIG. 14  provided  to  the 
CVSA  concerning  breaking  strengths 
and  working  load  limits  for  steel 
strapping  or  banding.  A  copy  of  the 
preliminary  strength  and  use  guidelines 
is  included  in  the  docket  file.  The 
working  load  limits  are  V*  of  the 
breaking  strengths  (the  breaking  strength 
muhiplied  by  a  design  factor  of  ^/i  and 
a  "joint  efficiency"  of  0.75)  listed  in 
ASTM  D3953-91. 

After  a  review  of  ASTM  D3953-91. 
the  FHWA  has  detennined  that  the 
preliminary  strength  ajid  use  guidelines 
of  ASTM  Subcommittee  DlO.14  have 
merit  and  could,  to  some  extent,  be 
addressed  in  the  final  rale  through  the 
incorporation  by  reference  of  ASTM 
D3953-91.  The  FHWA  has  compared 
the  requirements  of  Federal 
Specification  No.  A-A-880  with  those 
of  ASTM  D3953-91  and  determined  that 
the  ASTM  standard  specification  would 
serve  as  a  better  reference  for 
manufacturers  and  carriers  to  use  in 
determining  if  certain  sizes  or  grades  of 
steel  strapping  are  adequate  for  cargo 
securement  applications.  Although  the 
ASTM  subcommittee  (DlO.14)  is 
developing  new  guidelines,  most  of  its 
preliminary  recommendations  are  based 
on  ASTM  D3953-91.  Therefore,  the 
FHWA  believes  that  it  is  appropriate  to 
incorporate  by  reference  the  ASTM 


standard  specification  at  this  time,  and 
consider  the  ASTM  strength  and  use 
guidelines  for  incorporation  after  they 
have  been  published. 

As  for  cordage  specifications,  the 
FHWA  is  incorporating  by  reference  ( 1 ) 
CRS-1,  Polyester/Polypropylene 
Composite  Rope  Specifications,  Three- 
and  Eight-Strand  Standard 
Construction,  May  1979,  (2)  PPRS-2, 
Polypropylene  Fiber  Rope,  3-Strand  and 
8-Strand  Constractions,  revised  August 
1992,  (3)  PETRS-2,  Polyester  Fiber 
Rope,  3-Strand  and  8-Strand 
Constructions,  revised  January  1993,  (4) 
NRS-1,  Nylon  Rope  Specifications. 
Three-  and  Eight-Strand  Standard 
Construction,  May  1979.  and  (5)  Cl, 
Double  Braided  Nylon  Rope 
Specifications.  DBN-January  1984.  The 
incorporation  of  CRS-1,  NRS-1  and  Cl 
is  consistent  with  the  NPRM  and  the 
inclusion  of  PPRS-2  and  PETRS-2  is  in 
response  to  the  docket  comments.  The 
FHWA  has  reviewed  the  Cordage 
Institute's  recommendation  concerning 
tlie  working  load  limits  for  manila  rope 
(three-strand  laid  construction),  and 
notes  that  the  recommendation  results 
in  (1)  an  increase  in  the  working  load 
limit  for  rope  with  diameters  of  Vie 
through  V2  inch  and  2V2  through  4 
inches,  and  (2)  a  decrease  in  the 
working  load  limits  for  diameters  of  Vit, 
through  2V4  inches.  The  increases  in 
working  load  limits  are  generally 
between  1  and  5  percent  for  the  2V2 
through  4  inch  diameter  ropes.  The 
percentage  increases  in  the  working 
load  limits  of  Via  through  Vz-inch  rope 
are  much  larger.  However,  the  safety" 
factors  provided  in  MRS-1  for  Vie 
through  V2-inch  rope  were  greater  than 
those  of  the  larger  diameter  ropes.  The 
FHWA  believes  the  working  load  limit 
recommendations  of  the  Cordage 
Institute  provide  reasonable  safety 
factors  for  manila  rope.  Accordingly,  the 
FHWA  is  adopting  these 
recommendations  as  part  of  the  table  of 
working  load  Umits  in  the  final  rule.  In 
light  of  the  Cordage  Institute's 
recommendations  concerning  manila 
rope  working  load  limits,  the  FHWA 
does  not  believe  that  it  is  appropriate  to 
incorporate  by  reference  MHRS-l.  To  do 
so  would  result  in  a  contradiction 
between  the  working  load  limits 
contained  in  MRS-1  and  the  working 
load  limits  (for  cargo  securement 
applications)  recommended  by  the 
Cordage  Institute. 

The  FHWA  accepts  the  Cordage 
Institute's  suggestion  to  delete  the 
reference  to  sisal  rope  (SRS-1),  but  does 
not  believe  that  excluding  nylon  rope 
specifications  hum  the  final  rule  is 
appropriate.  The  final  rule  is  not 
intended  to  incorporate  standards  for  all 


tiedovk-n  materials,  but  only  the  most 
commonly  used.  In  that  context,  and  in 
consideration  of  the  relatively  low 
working  load  limits  for  sisal  rope  the 
FHWA  does  not  beheve  that  including 
a  specification  for  sisal  rope  is  essential. 
The  FHWA  notes  that  the  rule  does  not 
prohibit  the  use  of  sisal  rope. 

As  for  the  nylon  rope  specifications, 
the  references  remain  as  originally 
proposed.  Although  the  agency  cannot 
quantify  the  extent  to  which  nylon  rope 
is  used,  the  working  load  limits  for 
nylon  rope  are  such  that  its  usage  in 
cargo  securement  appHcations  is  likely 

The  FHWA  is  not  adopting  the 
Cordage  Institute's  recommendation  to 
include  rope  requirements  similar  to 
those  used  in  the  California  Code  of 
Regulations.  With  the  exception  of 
California's  requirement  for  ultraviolet 
resistance,  the  FHWA  considers  this 
particular  regulatory  language 
unnecessarily  design  restrictive  in  that 
it  would  prohibit,  without  sufficient 
technical  justification,  certain  synthetic 
rope  and  webbing  based  primarily  on 
material  and/or  color,  irresjjective  of  its 
strength  or  safety  for  use  in  cargo 
securement.  As  for  ultraviolet  resistance 
requirements,  the  Cordage  Institute  did 
not  provide,  and  the  Cahfomia 
regulations  do  not  include,  sufficient 
information  to  enable  the  FHWA  to 
establish  specific  and  objective 
regulatory  language. 

The  NPRM  requested  comments  on 
the  method  used  in  determinitig  the 
working  load  fimit  for  Vkare  rope  which 
is  not  marked.  Four  commenters 
responded  to  this  request.  All  supported 
the  method  described  in  the  NPRM  (i.e., 
V4  of  the  nominal  strength — the  nominal 
strength  multiplied  by  a  design  factor  of 
V3  and  the  "termination  efficiency," 
0.75).  Therefore.  §  393.102(b)  includes 
this  method  for  determining  the 
working  load  limit  of  immarked  wire 
rope. 

Marking  and  Labeling  of  Tiedown 
Devices 

Several  commenters  responded  to  the 
FHWA's  questions  concerning  the  need 
for  requiring  the  use  of  only  those 
tiedown  devices  which  are  marked  or 
labeled  with  the  working  load  limit.  For 
example,  the  CVSA  stated: 

Manufacturers  of  tiedowns  have 
indicated  that  they  are  willing  to  mark 
load  securement  devices  vdth  working 
load  hmit  ratings.  We  beheve  having 
working  load  values  marked  on  load 
securement  devices  is  a  significant  aid 
to  their  proper  use  and  we  would  like 
to  see  such  markings  universally 
required. 

We  recognize  that  presently,  much  of 
the  tiedown  equipment  in  the  field  is 
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either  unmarked  or  nc  t  directly  marked 
with  working  load  line  it.  As  it  would  be 
an  extreme  waste  of  resources  and  a 
huge  financial  burden  on  carriers  to 
scrap  today's  inventoi  y  of  products  not 
marked  with  working  load  Umit,  we 
would  recommend  th((  requirement  for 
marking  working  load  limits  be  made 
effective  at  some  futuie  date,  i.e.,  three 
to  five  years.  Another  way  to  handle  this 
would  be  to  grandfather  the  tiedown 
equipment  already  m<nufactured  and 
being  used  by  the  mot  or  carrier 
industry. 

New  York  believed  he  final  rule 
should  "clearly  state  t  lat  uiunarked 
cargo  securement  dev  ces,  steel 
strapping,  chain,  web  )ing.  wire  rope, 
etc.  will  not  be  allowe  d  and  will  cause 
vehicles  transporting  naterials  with 
unmarked  devices  to  1  »e  placed  out-of- 
ser\'ice.  There  is  no  w  jy  io  effectively 
ensure  the  adequacy  (  f  unmarked 
devices." 

The  OOIDA  stated: 

Ovmer-operators  fit  quentJy  purchase 
tie-down  hooks,  chair  s,  wire  ropes,  etc. 
at  truck  stops  or  othei  similar  locations. 
Drivers  need  to  be  ass  ured  that  the  items 
purchased  meet  all  ap  plicable  safety 
standards.  Therefore,  the  Agency  should 
take  steps  to  require  prominent  displays 
on  packaging  that  wil  ensure  that  the 
product  meets  safety  i  equirements. 
Specific  details  on  pa  :kaging  as  to 
working  load  limit  an  preferable  to 
general  statements  th<  t  manufacturing 
standards  are  met. 

While  the  FHWA  is  aware  of  the  need 
for  carriers  and  enfon  ement  officials  to 
be  able  to  identify  the  various  cargo 
securement  devices  ai  id  the  associated 
working  load  limits,  t  le  final  rule  does 
not  include  a  requirement  for  marking 
and  labeling  of  these  i  levices.  Such  a 
requirement  must  tak  5  into  account 
manufacturers'  practi  :es  as  well  as  the 
need  for  uniformity.  1  "he  commenters 
did  not  provide  any  li  stings  of  current 
marking  and  labeling  practices  to  assist 
the  FHWA  in  determining  appropriate 
regulatory  language.  The  agency  cannot 
estimate  what  percentage  of  tiedown 
equipment  currently  n  use  by  motor 
carriers  or  stocked  by  manufacturers 
and  retailers  is  unmarked  or  not  directly 
marked  with  a  workii)g  load  limit. 
Although  a  general  re  quirement  for  the 
use  of  marked  and  lal  eled  equipment 
could  be  included  in  j  393.102,  the 
absence  of  specific  ar.  d  objective 
guidelines  as  to  what  constitutes  an 
acceptable  mark  or  la  lel  for  each  type 
of  tiedowrn  (i.e.,  chair  ,  synthetic 
webbing,  wire  rope,  s  teel  strapping, 
cordage]  would  creati  i  enforcement 
difficulties.  The  FHW  A  encourages 
tiedowrn  manufacture  rs  to  develop 
uniform  systems  of  ir  arking  and 
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labeling  their  products  to  assist  motor 
carriers  and  enforcement  officials  in 
determining  working  load  limits. 

Applicability  of  Cargo  Securement 
Regulations  to  Shippers 

New  York  and  the  OOIDA  expressed 
concern  about  the  applicability  of  the 
cargo  securement  regulations  to 
shippers.  Citing  the  catastrophic  results 
of  accidents  caused  by  inadequate 
securement  of  steel  and  aluminum 
products.  New  York  believed  the 
"federal  regulations  should  assign 
responsibility  for  proper  cargo 
securement  of  steel  and  aluminum 
products  to  both  the  shipper  and  the 
carrier."  The  OOmA  stated: 

A  large  degree  of  responsibility  for 
cargo  securement  lies  squarely  with  the 
individual  shipper.  It  is  the  shipper  who 
selects  and  ultimately  contracts  with 
various  motor  carriers  to  transport  their 
commodities.  Each  shipper  has  an 
obligation  to  scrutinize  every 
prospective  carrier  and  engage  only 
those  capable  of  providing  the  proper 
equipment  and  expertise  necessary  to 
safely  haul  their  specific  product. 

The  FHWA  acknowledges  these 
concerns.  Whatever  the  merits  of  these 
arguments,  however,  the  FHWA  has  no 
statutory  authority  to  regulate  shippers 
of  steel  and  aluminum  products. 

Future  Rulemakings  on  Cargo 
Securement 

Several  commenters  discussed  the 
need  for  amending  or  clarifying 
numerous  provisions  of  the  cargo 
securement  regulations  as  well  as  the 
need  for  research.  The  Illinois 
Department  of  Transportation  wrote: 

Illinois  is  concerned  that  application 
of  the  proposed  aggregate  working  load 
limit  formula  may  not  provide  adequate 
margins  of  safety.  What  may  be 
considered  adequate  securement  for 
general  freight  may  not  be  adequate  for 
other  loads.  The  regulations  identify 
unique  securement  standards  for 
intermodal  containers.  Coils  and  metal 
articles  also  have  special  securement 
requirements.  Cargo  weight  and  load 
configuration  both  need  to  be  factored 
into  the  performance  standards 
expected  fi-om  tiedown  systems  *  *  *. 

The  potential  gravity  and  actual 
severity  of  incidents  involving  the 
transportation  of  metal  coils,  their 
frequency  of  occurrence  and  the  high 
number  of  apparent  violations  of  the 
securement  regulations  give  credibility 
to  the  need  to  reevaluate  the  securement 
regulations.  These  concerns  have  led 
Illinois  to  sponsor  a  university  research 
project  to  examine  the  unique  properties 
of  metal  coil  cargo  securement  *   *   *. 


The  project  will  take  15  months  and 
focus  upon  five  areas:  (1)  Review  and 
evaluate  current  systems,  (2)  examine 
the  volume  of  coils  transported  and  the 
types  of  securement  systems  in  use  in 
Illinois,  (3)  evaluate  the  knowledge  of 
persons  using  or  enforcing  the 
securement  regulations,  (4)  perform 
engineering  dynamic  studies  to  evaluate 
securement  systems,  and  (5)  recommend 
improvements  in  securement  systems 
and/or  educational  efforts  for  persons 
involved  in  both  the  transportation  and 
enforcement  areas  of  the  regulations. 
Upon  its  completion,  the  results  and 
conclusion  of  this  project  will  be  made 
available  to  FHWA  and  other  parties 
interested  in  transportation  safety. 

The  research  project  will  examine  thp 
dynamic  forces  affecting  seciu^ment 
systems  during  normal  driving  and 
during  less  than  ideal  transportation 
conditions  such  as  hard  braking, 
emergency  maneuvers  or  sharp  radius 
turns.  Illinois'  data  indicates  loss  of 
cargo  commonly  occurs  during  these 
less  than  ideal  conditions. 

The  FHWA  welcomes  efforts  by 
academia,  tiedowrn  and  vehicle 
manufacturers,  motor  carriers,  and 
others  conducting  research  "or  studies 
directed  at  reducing  the  incidence  of 
cargo  securement-related  accidents. 
Currently  the  FHWA  is  working  with 
the  Canadian  Council  of  Motor 
Transport  Administrators,  State  and 
Provincial  agencies  responsible  for 
motor  carrier  safety  activities,  and  U.S. 
and  Canadian  industry  groups  to 
conduct  a  comprehensive  research 
program  on  cargo  seciu«ment.  A  report 
identifying  certain  cargo  securement 
issues  needing  research  and  describing 
a  program  to  address  them  was 
published  by  the  Ontario  Ministry  of 
Transportation  in  November  1993.  A 
copy  of  the  report  entitled  "A  Proposal 
for  Research  to  Provide  a  Technical 
Basis  for  a  Revised  National  Standard 
on  Load  Security  for  Heavy  Trucks"  is 
included  in  the  docket  file.  It  is 
expected  that  this  research,  along  with 
efforts  such  as  those  described  by 
Illinois,  will  contribute  greatly  toward 
evaluating  current  cargo  securement 
regulations  and  industry  practices  and 
providing  recommendations  for  specific 
actions  needed  to  improve  safety. 

This  final  rule  is  not  intended  to 
preclude  consideration  of  future 
rulemakings  on  cargo  securement. 

Discussion  of  Final  Rule 

The  FHWA  is  amending  §  393.102(b) 
to  require  that  the  aggregate  working 
load  limit  of  the  tiedown  assemblies 
used  to  secure  an  article  against 
movement  in  any  direction  be  at  least  ' 
the  weight  of  the  article  secured.  Steel 
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strapping,  chain,  synthetic  webbing, 
wire  rope,  and  cordage  used  must  meet 
certain  manufacturing  or  performance 
standards  which  are  incorporated  by 
reference.  The  incorporation  of  these 
standards  is  intended  to  specify 
minimum  requirements  for  tiedowns 
and  not  to  restrict  the  use  of  tiedowns 
which  exceed  the  criteria  contained 
therein. 

Section  393.7,  which  was  proposed  in 
its  entirety  in  the  NPRM,  was  created  by 
the  final  rule  entitled  "Parts  and 
Accessories  Necessary  for  Safe 
Operation;  Warning  Devices  for  Stopped 
Vehicles"  (RIN  2125-AD17;  FHWA 
Docket  No.  MC-93-19),  which  is 
pubUshed  elsewhere  in  today's  Federal 
Register.  The  FHWA  is  amending 
§  393.7,  Matter  incorporated  by 
reference,  to  provide  the  language  of 
incorporation  required  by  1  CFR  51  and 
to  provide  information  on  the 
availabihty  of  the  incorporated 
documents.  After  a  review  of  the 
responses  to  the  September  17, 1993, 
NPRM  and  a  determination  that  the 
incorporation  by  reference  was 
necessary  for  the  final  rule,  the  FHWA 
submitted  the  documents  listed  in 
§  393.102(b)(1)  to  (b)(5)  to  the  Director 
of  the  Federal  Register  for  approval  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  51. 

The  final  rule  does  not  require 
tiedowns  to  be  marked  or  labeled. 
However,  manufacturers  of  tiedowns 
and  associated  equipment  are 
encouraged  to  provide  motor  carriers 
and  enforcement  officials  with  a  means 
to  easily  determine  the  working  load 
limits  of  their  products.  For  those  cases 
in  which  the  tiedown  manufacturing 
standards  (incorporated  by  reference 
into  the  final  rule)  include  guidelines 
for  marking  and  labeling,  adherence  to 
those  guidelines  is  encouraged,  but  is 
not  mandated. 

Section  393.102(b)  is  amended  to 
include  a  table  of  working  load  limits 
for  conunon  types  and  sizes  of  tiedown 
devices.  The  working  load  limits  listed 
in  the  table  are  to  be  used  when  the 
tiedown  material  is  not  marked  by  the 
manufacturer  with  the  working  load 
limit.  Tiedown  materials  marked  by  the 
manufacturer  with  working  load  limits 
which  differ  from  the  table,  shall  be 
considered  to  have  a  working  load  limit 
equal  to  the  value  for  which  they  are 
marked. 

With  regard  to  the  working  load  limits 
for  cordage,  the  table  lists  values  for 
manila,  polypropylene,  polyester,  and 
nylon  cordage.  For  those  cases  in  which 
the  a  synthetic  rope  does  not  have  a 
manufacturers'  marking  or  label  to 
enable  motor  carriers  and  enforcement 
officials  to  distinguish  between 
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strapping,  chain,  synthetic  webbing, 
wire  rope,  and  cordage  used  must  meet 
certain  manufacturing  or  performance 
standards  which  are  incorporated  by 
reference.  The  incorporation  of  these 
standards  is  intended  to  specify 
minimum  requirements  for  tiedowns 
and  not  to  restrict  the  use  of  tiedowns 
which  exceed  the  criteria  contained 
therein. 

Section  393.7,  which  was  proposed  in 
its  entirety  in  the  NPRM,  was  created  by 
the  final  rule  entitled  "Parts  and 
Accessories  Necessary  for  Safe 
Operation;  Warning  Devices  for  Stopped 
Vehicles"  (RIN  2125-AD17;  FHWA 
Docket  No.  MC-93-19),  which  is 
pubUshed  elsewhere  in  today's  Federal 
Register.  The  FHWA  is  amending 
§  393.7,  Matter  incorporated  by 
reference,  to  provide  the  language  of 
incorporation  required  by  1  CFR  51  and 
to  provide  information  on  the 
availabihty  of  the  incorporated 
documents.  After  a  review  of  the 
responses  to  the  September  17, 1993. 
NPRM  and  a  determination  that  the 
incorporation  by  reference  was 
necessary  for  the  final  rule,  the  FHWA 
submitted  the  documents  listed  in 
§  393.102(b)(1)  to  (b)(5)  to  the  Director 
of  the  Federal  Register  for  approval  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  51. 

The  final  rule  does  not  require 
tiedowns  to  be  marked  or  labeled. 
However,  manufacturers  of  tiedowns 
and  associated  equipment  are 
encouraged  to  provide  motor  carriers 
and  enforcement  officials  with  a  means 
to  easily  determine  the  working  load 
limits  of  their  products.  For  those  cases 
in  which  the  tiedown  manufacturing 
standards  (incorporated  by  reference 
into  the  final  rule)  include  guidelines 
for  marking  and  labeling,  adherence  to 
those  guidelines  is  encouraged,  but  is 
not  mandated. 

Section  393.102(b)  is  amended  to 
include  a  table  of  working  load  limits 
for  conunon  types  and  sizes  of  tiedown 
devices.  The  working  load  limits  listed 
in  the  table  are  to  be  used  when  the 
tiedown  material  is  not  marked  by  the 
manufacturer  wi\h  the  working  load 
limit.  Tiedown  materials  marked  by  the 
manufacturer  with  working  load  limits 
which  differ  &x)m  the  table,  shall  be 
considered  to  have  a  working  load  limit 
equal  to  the  value  for  which  they  are 
marked. 

With  regard  to  the  working  load  limits 
for  cordage,  the  table  lists  values  for 
manila,  polypropylene,  polyester,  and 
nylon  cordage.  For  those  cases  in  which 
the  a  synthetic  rope  does  not  have  a 
manufacturers'  marking  or  label  to 
enable  motor  carriers  and  enforcement 
officials  to  distinguish  between 


polypropylene,  polyester  fiber  ropes, 
polyester/polypropylene  composite 
rope,  or  nylon  rope,  the  working  load 
limits  of  polypropylene  fiber  rope  shall 
be  used.  Since  polypropylene  fiber  rope 
generally  has  a  lower  working  load  limit 
than  polyester  and  nylon  ropes,  this 
provision  is  important  to  ensure  safety. 
The  agency  notes  that  the  working  load 
limits  for  nylon  rope  are  based  on  the 
specific  design  factors  in  the  nylon  rope 
specifications.  NRS-1  and  Cl.  These 
design  factors  are  between  9  and  12  for 
three-  and  eight-strand  standard 
construction  nylon  rope  and  between  7 
and  11  for  double  braided  nylon  rope. 
As  a  result,  the  working  load  limits 
shovwi  in  §  393.102  for  certain  sizes  of 
nylon  rope  are  lower  than  that  for 
polypropylene  fiber  rope.  Considering 
the  Cordage  Institute's  recommendation 
for  a  design  factor  of  6  for 
polypropylene  fiber  rope  and  polyester 
rope,  the  FHWA  beUeves  that  the  use  of 
polypropylene  fiber  rope  working  load 
limits  is  appropriate  in  those  cases  in 
which  the  rope  cannot  be  identified  as 
nylon.  The  table  of  working  load  limits 
does  not  include  information  on 
polyester/polypropylene  composite  rope 
because  the  working  load  limit  values 
are  generally  very  close,  if  not  identical, 
to  those  of  polypropylene  fiber  rope. 
In  the  case  of  steel  strapping,  wire 
rope,  and  cordage,  the  final  rule 
includes  a  procedure  for  calculating  the 
working  load  limits.  The  published 
industry  standards  for  these  materials 
use  breaking  strengths,  nominal 
strengths,  and  working  load  limit  ranges 
respectively.  To  ensure  consistency  in 
calculating  the  working  load  limits  and 
an  appropriate  safety  margin  in 
determining  the  number  of  tiedown 
devices  required,  these  procedures  must 
be  used  when  the  working  load  limit  is 
not  provided  by  the  manufacturer  or 
when  the  manufacturer  provides 
working  load  limit  ranges  for  cargo 
securement  applications. 

RueUnaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  amends  the 
requirements  for  the  strength  ratings  for 
cargo  securement  devices.  The  FHWA 
has  determined  that  this  is  not  a 
significant  regulatory  action  within  the 
meaning  of  Executive  Order  12866  or 
significant  within  the  meaning  of  the 
Department  of  Transportation  policies 
and  procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  The  final  rule  requires  that 
the  aggregate  working  load  lirnits  of  the 
tiedown  assemblies  used  to  secure  cargo 


be  at  least  1/2  times  the  weight  of  the 
article  being  secured.  The  total  number 
of  tiedown  assemblies  required  by  the 
rule  would  generally  be  the  same  as  or 
slightly  more  than  the  number  required 
using  the  previous  breaking  strength 
terminology.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  Therefore,  a  full  regulatory- 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
agency  has  evaluated  the  effects  of  this 
rulemaking  on  small  entities.  As 
previously  stated,  the  final  rule  amends 
§  393.102(b)  of  the  Federal  Motor  Carrier 
Safety  Regulations  by  requiring  that  the 
aggregate  working  load  limits  of  the 
tiedown  assemblies  used  to  secure  cargo 
be  at  least  1/2  times  the  weight  of  the 
article  being  secured.  The  total  number 
of  tiedown  assemblies  required  by  the 
rule  would  generally  be  the  same  as  or 
slightly  more  than  tlie  niunber  required 
prior  to  this  amendment.  Based  on  the 
evaluation,  the  FHWA  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  en  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  document  does  not  contain 
information  collection  requirements  [44 
U.S.C.  3501  et  seq.]. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  that  this  action  would  not 
have  any  effect  on  the  quality  of  the 
environment. 
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Regulation  Identiiica  tion  Nuniber 

A  regulation  identi  ication  number 
|RIN)  is  as-jgned  to  eiich  regulatory 
action  listed  in  the  Utiified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  ( lenter  publishes 
the  Unified  Agenda  iu  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  referenc  e  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  [:FR  Part  393 

Highway  safety.  Incorporation  by 
reference.  Motor  earn  srs.  Motor  vehicle 
safety. 

Issued  on:  June  23.  19  M. 
Rodney  E.  Slater, 
Federal  Highway  Admin  strator. 

In  consideration  of  the  foregoing,  the 
FHVV.^  is  amending  p«rf  393  of  title  49, 
Cbde  of  Federal  Regulations,  as  set  forth 
below.  1 

PART  39?  -PARTS  AWD 
ACCESSORIES  NECKSSARY  FOR 
SAFE  OPERATION  [AMENDED] 


1.  The  authority  cit4tion 
part  393  continues  to 

Authority:  Section  10^1(b) 
240.  105  Stat.  1914,  1993 
3102;  49  U.S.C  app.  250^ 

2.  Section  393.7  is 
adding  paragraph  (b)( 
read  as  follows: 


for  49  CFR 
■ead  as  follows: 


of  Pub.  L  102- 
(1991),  49  U.S.C. 
49  CFR  1.48. 
amended  by 
)  through  (h)(6)  to 


§  393.7    Matter  incorpoi  ated  by  reference. 


(h)  Availability.  The 
incorporated  by  referejice 
as  follows: 

(!)**» 

(2)  Specifications 
Society  for  Testing  an 
Information  and  copie  s 
by  writing  to:  America  a 
Testing  and  Materials 
Fhiladelpi.ia,  Pennsyl 

(3)  Specifications  t  ' 
Association  of  Chain 
Information  and  copie  i 
by  writing  to:  Nationa 
Chain  Manufacturers, 
York,  Pennsylvania  1 

(4)  Specifications  c 
and  Tiedown  Associat 
and  copies  may  be 
to:  Web  SUng  and 
Inc.,  710  East  Ogden 
Naperville,  Illinois 

(5)Manuabof  the 
Technical  Board. 


materials 

are  available 


offthe  American 
Materials, 
may  be  obtained 
Society  for 
1916  Race  Street, 
iania  19103. 
of  the  National 
^jIanufacture^s. 
may  be  obtained 
Association  of 
'.O.  Box  3143, 
7102-0143. 
of  the  Web  Sling 
on.  Information 
obt  lined  by  writing 
Tiet  own  Association, 
Avenue,  Suite  113, 
60;  63. 
W  ire  Rope 
Infor  nation  and 


copies  may  be  obtained  by  writing  to: 
Wire  Rope  Technical  Committee,  P.O. 
Box  849.  Stevensville,  Maryland  21666. 

(6)  Standards  of  the  (Cordage  Institute. 
Information  and  copies  may  be  obtained 
by  writing  to:  Cordage  Institute,  350 
Lincoln  Street,  1 115,  Hingham, 
Massachusetts  02043. 

(7)-(9)  (Reserved!. 
*        •        •         •        • 

3.  Section  393.102  is  amended  by 
removing  paragraph  (g)  and  by  revising 
paragraph  (b)  to  read  as  follows: 

§393.102    Securement  systems. 

»        *         •         •         « 

(b)  Tiedown  assemblies.  Except  for 
integral  securement  devices  of 
containers  designed  for  the 
transportation  of  containerized, 
intermodal  cargo  which  conform  to  the 
rules  in  §  393.100(e),  the  aggregate 
working  load  limit  of  the  tiedown 
assemblies  used  to  secure  an  article 
against  movement  in  any  direction  must 
be  at  least  1/2  times  the  weight  of  the 
article.  With  the  exception  of  marking 
identification,  tiedowns  used  must  meet 
applicable  manufacturing  standards 
listed  in  this  paragraph  (b). 

(1)  Steel  strapping.  Steel  strapping 
used  as  a  component  of  a  tiedown 
assembly  must  conform  to  the 
requirements  of  the  1991  edition  of  the 
American  Society  for  Testing  and 
Materials'  Standard  Specification  for 
Strapping,  Flat  Steel  and  Seals.  ASTM 
D3953-91.  Steel  strapping  which  is  not 
marked  by  the  manufacturer  with  a 
working  load  limit,  shall  be  considered 
to  have  a  working  load  limit  equal  to  1/ 
4  of  the  breaking  strength  listed  in 
ASTM  D3953-91.  (See  §  393.7(b)  for 
information  on  the  incorporation  by 
reference  and  availability  of  this 
document.)  Steel  strapping  that  is  one 
inch  wide  or  wider  must  have  at  least 
two  pairs  of  crimps  in  each  seal  and 
when  an  end-over-end  lap  joint  is 
formed,  it  must  be  sealed  with  at  least 
two  seals. 

(2)  Chain.  Chain  used  as  a  component 
of  a  tiedown  assembly  must  conform  to 
the  requirements  of  the  June  15,  1990, 
edition  of  the  National  Association  of 
Chain  Manufacturers'  Welded  Steel 
Chain  Specifications  applicable  to  all 
types  of  chain.  (See  §  393.7(b)  for 
information  on  the  incorporation  by 
reference  and  availability  of  this 
document.) 

(3)  Webbing.  Webbing  used  as  a 
component  of  a  tiedown  assembly  must 


conform  to  the  requirements  of  the  1991 
edition  of  the  Web  Sling  and  Tiedown 
Association's  Recommended  Standard 
Specification  for  Synthetic  Webbing 
Tiedowns.  (See  §  393.7(b)  for 
information  on  the  incorporation  by 
reference  and  availability  of  this 
document.) 

(4)  Wire  rope.  Wire  rope  used  as  a 
component  of  a  tiedown  assembly  must 
conform  to  the  requirements  of  the 
November  1985  second  edition  of  the 
Wire  Rope  Technical  Board's  Wire  Rope 
Users  Manual.  Wire  rope  which  is  not 
marked  by  the  manufeicturer  with  a 
working  load  hmit.  shall  be  considered 
to  have  a  working  load  limit  equal  to  >/• 
of  the  nominal  strength  listed  in  the 
Wire  Rope  Users  Manual.  (See  §  393.7(b) 
for  information  on  the  incorporation  by 
reference  and  availability  of  this 
document.) 

(5)  Cordage.  Cordage  used  as  a 
component  of  a  tiedown  assembly,  must 
conform  to  thb  applicable  Cxjrdage 
Institute  rope  standards  listed  below: 
PETRS-2.  Polyester  Fiber  Rope.  3- 
Strand  and  8-Strand  Cx)nstructions, 
January.  1993;  PPRS-2,  Polypropylene 
Fiber  Rope,  3-Strand  and  8-Strand 
Ck)nstructions,  August.  1992;  CRS-1. 
Polyester/Polypropylene  Composite 
Rope  Specifications,  Three-  and  Eight- 
Strand  Standard  Construction,  May 
1979;  NRS-1,  Nylon  Rope 
Specifications,  "Three-  and  Eight-Strand 
Standard  Construction,  May  1979;  Cl, 
Double  Braided  Nylon  Rope 
Specifications,  DBN-January  1984.  (See 
§  393.7(b)  for  information  on  the 
incorporation  by  reference  and 
availability  of  these  dociunents.) 

(6)  Tables  of  working  load  limits.  The 
working  load  hmits  listed  in  the  tables 
in  this  paragraph  are  to  be  used  when 
the  tiedown  material  is  not  marked  by 
the  manufacturer  with  the  working  load 
limit.  Tiedown  materials  which  are 
marked  by  the  manufacturer  with 
working  load  limits  which  differ  from 
the  table,  shall  be  considered  to  have  a 
working  load  limit  equal  to  the  value  for 
which  they  are  marked.  Synthetic 
cordage  (e.g.,  nylon,  polypropylene, 
polyester)  which  is  not  marked  or 
labeled  to  enable  identification  of  its 
composition  or  working  load  limit  shall 
be  considered  to  have  a  working  load 
limit  equal  to  that  for  polypropylene 
fiber  rnpe. 


Tables 

Size  inch  (mm) 

%  (7)  

^'e  (8) 

%  (10)  „ 

716  (11) 

'/fe  (13)  „.. 

%  (16)  

" • — 

Chain  Mark 

Examples 

1-%  (45) 

2  (50) _ 

3  (75)  

4(100)  

~ 

V*  (7) _ 

Via  (8)  

%  (10) 

'/le  (11)  

'A  (13) 

%(16) 

- 

%  (20) 

'A  (22) ., 

1(25) :.. 

%(10)  

Vie  (11)  _ „ 

'/!  (1 3) .„ 

%  (18) „.._.. 

%  (20) „ .      . 

1(25) 

• 

Potypropyi 

%  (10) 

Vie  (11)  

'/fe  (1 3) :. 

%  (16) „„ 

%  (20) „ 

1(25)  

Potyeste 

%  (10) „ 

Vie  (11)  „ 

'A  (13) 

%  (1 6) .„,„.,. 

%(20). 

1(25)  f. ;. 

Federal  Register  /  Vol.  59,  No.  128  /  Wednesday. -July  6.  1994  /  Rules  and  Regulations       34719 


Tables  to  §393. 102(b)  (6)— Working  load  Limits  (WLL) 

[Chain  WLL  in  pounds  (kg)) 


Size  inch  (mm) 


y*  (7)  

V,6  (8)  

%  (10)  ...... 

'Ae  (11)  ...... 

'/fe  (13)  

%  (16)  

Chain  Mark 
Examples  ... 


1-%  (45) 


2  (50)  . 

3  (75)  . 
4(100) 


V4(7). 

«yi6  (8) 

%(10) 
Vie  (1 1 
'/fe  (13) 
%(16) 
%(20) 
%(22) 
1  (25) 


%  (10)  .. 
Vie(11) 
'/i  (13)  .. 
%  (16)  .. 
%  (20)  .. 
1  (25)  ... 


%  (10)  .. 

Vl6(11) 

'/fe  (13)  .. 
%  (16)  .. 
%  (20)  .. 
1  (25)  ... 


%  (10)  .. 
Vie  (11) 
'/fe  (13)  .. 
%  (16)  .. 
%  (20)  .. 
1  (25)  ... 


Grade  3  proof 
coH 


1300  (590) 

1900(860) 

2650  (1200) 

3500(1590) 

4500(2040) 

6900  (3130) 

PC 

3 

30 


Grade  4  high 
test 


2600(1180) 

3900(1770) 

5400  (2450) 

5800(2630) 

9200(4170) 

11500(5220) 

HT 

4 

40 


Synthetic  Webt)ing  WLL 


Grade  7 
transport 


3150(1430) 
4700  (2130) 
6600(2990) 
8750  (3970) 
11300(5130) 
15800(7170) 

7 

70 


Grade  8  alloy 


3500  (1590) 
5100(2310) 
7100  (3220) 

12000  (5440) 

18100(8210) 

T 

8 

80 


WkJth  inch  (mm) 


Wire  Rope  (6  X  37,  Fiber  Core)  WLL 


WLL  pounds  (kg) 


1750(790) 

2000  (910) 

3000  (1360) 

4000(1810) 


Diameter  inch  (mm) 


Manila  Rope  WLL 


Potypropylene  Fitwf  Rope  WLL  (3-Strand  and  8-Strand  Constructions) 


Polyester  nt?ef  Rope  WLL  (3^traf)d  arid  8-Strand  Constructions) 


WLL  pounds  (kg) 


1400(640) 

2100  (950) 

3000(1360) 

4100(1860) 

5300  (2400) 

8300  (3770) 

10900  (4940) 

16100(7300) 

20900(9480) 


205  (90) 
265  (120) 
315(150) 
465  (210) 
640  (290) 
1050(480) 


400  (180) 
525  (240) 
625  (280) 
925  (420) 
1275  (580) 
2100  (950) 


555  (250) 

750  (340) 

960  (440) 

1500(680) 

1880  (850) 

3300  (1500) 


994 
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%{10) 

Vl6(11) 

fc  (13) .. 
%(16) 

y4|20) 

1  (25) 


%  (10)  .. 

7,6(11) 

'/fe  (13)  .. 
%  (16)  .. 
%  (20)  .. 
1  (25)  ... 


1-V4  X  0.029 
l-'Ax  0.031 
l-'A  X  0.035 
l-'A  X  0.044 
1-V4  X  a050 
1-V«  X  0.057 

2  X  0.044 

2  X  0.050 
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Wire  Rope  (6  X  37,  FiMr  Core)  WLL— Continued 


Diameter  inch  (mm) 


WLL  pounds  (Kg) 


Nylon  Rope  WLL 


278  (130) 
410  (190) 
525  (240) 
935(420) 
1420  (640) 
2520(1140) 


Double  Braided  Nylon  Rope  WLL 


336  (150) 

5(»(230) 

656(300) 

1130  (510) 

1840  (830) 

3250  (1470) 


Steel  Strapping  WLL 


Width  -  thickness  inch 


WLL  pounds  (kg) 


1190(540) 
1190(540) 
1190(540) 
1690  (770) 
1690(770) 
1925  (870) 
2650  (1200) 
2650  (1200) 


7-5-94;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  74  and  77 


RtN  1880-AA34 


1 


Administration  of  GNnts  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations;  Definitions  That 
Apply  to  Departmenjl  Regulations 

agency:  Department  of  Education. 
ACTtON:  Final  regulan ons. 


summary:  The  Secrei 
(Administration  of  i 
part  77  (Definitions 
Department  Regulatil 
Education  Departmej 
Administrative  Regx 
These  final  regulatioi 


revises  Part  74 
ants]  and  amends 
;at  Apply  to 
ms)  of  the 
t  General 
tions  (EDGAR), 
s  implement 


Office  of  Managemetlt  and  Budget 
(OMB)  Circular  A-1  0  establishing 
uniform  administrat:  ve  requirements  for 
Federal  grants  and  a|  jeements  awarded 
to  institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations.       .    I     , 
EFFECTIVE  DATE:  The^  regulations  will 
be  effective  October  I,  1994,  and  will 
apply  to  new  and  coi  itinuation  awards 
made  on  or  after  Oct*  )ber  1,  1994,  with 
the  exception  of  §§74.12,74.21.  74.25. 
74.34,  74.44,  74.45,  :  4.46.  74.47,  74.51. 
74.52,  74.53,  74.71,  :  4.72.  and  74.75. 
These  sections  will  I  ecomejeffective 
after  the  information  collection 
requirements  contaii  ed  in  those 
sections  have  been  si  ibmitted  by  the 
Department  of  Educ«  tion  and  approved 
by  the  Office  of  Man  igement  and 
Budget  under  the  Pa  )erwork  Reduction 
Act  of  1980.  A  docui  lent  announcing 
the  effective  date  of  1  hese  sections  will 
be  published  in  the  1  ederal  Register. 
FOR  FURTHER  INFORMJ  TION  CONTACT:  Greg 
Viclc,  U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  3636, 
Regional  Office  Buil(  ling  3,  Washington. 
DC  20202.  Telephon  r.  (202)  708-8199. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  F  sderal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  (  p.m..  Eastern  time, 
Monday  through  FriAay. 
SUPPLEMENTARY  INFORMATION:  On  August 
27. 1992,  OMB  published  a  proposed 
version  of  OMB  Circ  ilar  A-110  (57  FR 
39018).  OMB  received  over  200 
comments  from  Fedt  ral  agencies,  non- 
profit organizations,  professional 
organizations,  and  others.  After 
considering  all  comr  lents,  OMB 
pubhshed  the  circuliir  in  final  form  on 
November  29,  1993  ( 58  FR  62992). 

The  Secretary  revi  ;es  Parts  74 
(Administration  of  Grants)  and  77 


IMI 


(Definitions  that  Apply  to  Department 
Regulations)  of  EDGAR  to  incorporate 
the  revised  Circular.  The  Secretary  has 
deviated  bom  the  text  of  the  Circular  to 
make  certain  technical  changes.  In 
addition,  the  Secretary  has  made  two 
substantive  changes  to  the  text  of  the 
Circular. 

Section  412  of  the  Department  of 
Education  Organization  Act  (DEOA)(20 
U.S.C.  3472)  provides  that  the  Secretary 
may  delegate  the  functions  of  the 
Department  only  to  officers  and 
employees  of  the  Department.  Section 

.4  of  the  Circular,  however,  has 

the  effect  of  delegating  one  of  the 
Secretary's  functions — granting 
exceptions  to  the  regulations  as 
promulgated  by  the  Secretary  for 
Department  programs — to  employees  of 
the  Office  of  Management  and  Budget 
(OMB).  In  order  to  avoid  this  conflict 
with  the  DEOA,  the  Secretary  is 
deviating  fi-om  the  text  of  the  Circular  to 
authorize  the  Secretary  to  grant 
exceptions  to  the  regulations  after 
consultation  with  appropriate  officials 
of  OMB. 

Section  437(a)  of  the  General 
Education  Provisions  Act  (GEPA)  (20 
U.S.C.  1232f)  requires  that  records  be 
retained  by  recipients  of  grants  for  a 
period  of  five  years.  The  record 
retention  period  specified  in  sec. 

.53(b)  of  the  Circular,  as 

established  by  OMB,  however,  requires 
recipients  to  retain  financial  records, 
supporting  documents,  statistical 
records,  and  all  other  records  pertinent 
to  the  award  for  a  period  of  three  years. 
The  Secretary  has  changed  this 
requirement  in  §  74.53(b)  of  the 
regulations  to  require  recipients  to 
retain  records  for  five  years  in 
accordance  with  GEPA. 

Summary  of  Ma)or  Provisions 

The  revised  Circular  A-110  as 
implemented  in  34  CFR  Parts  74  and  77 
of  the  Education  Department  General 
Administrative  Regulations  (EDGAR)  (1) 
harmonize  the  regulations  with 
numerous  and  significant  changes  in 
grant  administrative  practice  and 
legislation  since  the  original  Circular 
was  issued  in  1976;  (2)  bring  the 
requirements  for  institutions  of  higher 
education,  hospitals,  and  other  non- 
profit organizations  closer  to  those 
contained  for  State,  local,  and  tribal 
governments  in  OMB  Circular  A-1 02 
(implemented  by  the  Department  at  34 
CFR  Part  80)  so  that  the  Department's 
grant  administration  is  more  uniform 
across  classes  of  recipients;  (3)  reduce 
regulatory  burden  on  and  give  greater 
flexibility  to  recipients  in  numerous 
cases;  and  (4)  strengthen  certain 
provisions  in  order  to  protect  the 


Federal  interest.  The  Circular,  as 
implemented  in  these  regulations — 

Definitions:  Expands  or  clarifies  many 
of  the  definitions  in  the  old  A-1 1 0 
Circular  (e.g.,  suspension);  Adds  new 
definitions  to  34  CFR  Parts  74  and  77  of 
EDGAR;  and  amends  Part  77  of  to  reflect 
the  definitions  contained  in  Part  80. 

Program  income:  Allows  costs 
incident  to  the  generation  of  program 
income  to  be  deducted  from  gross     • 
income  to  determine  program  income; 
requires  excess  program  income  to  be 
deducted  from  total  project  costs; 
exempts  program  income  earned  after 
the  project  period;  and  clarifies  that  all 
program  income  should  be  used  by 
recipients  before  they  request  additional 
cash  payments. 

Specifies  in  §  74.27  that  certain  OMB 
circulars  and  Federal  Register  notices 
apply  to  grants  and  subgrants  subject  to 
Part  74.  The  Secretary  adopts  the 
following  Circulars  and  their  cost 
principles  as  published  in  the  Federal 
Register  on  the  dates  shown: 

•  A-21 — Cost  Principles  for 
Educational  Institutions — (March  6, 
1979  [44  FR  12368];  and  August  3, 1982 
[47  FR  33658);  and  June  9. 1986  [51  FR 
20908);  and  December  2.  1986  [51  FR 
43487];  and  October  3, 1991  (56  FR 
5Q224]); 

•  A-67 — Cost  Principles  for  State  and 
Local  Governments — (Januarv  28.  1981 
[46  FR  95481);  and 

•  A-1 22— -Cost  Principles  for 
Nonprofit  Organizations — (July  8,  1990  . 
[45  FR  46022);  and  March  17,  1980  [46 
FR  17185];  and  April  27, 1984  [49  FR 
18260);  and  May  8,  1984  [49  FR  19588]). 

These  cost  principles  would  apply 
except  to  the  extent  that  program 
regulations  or  the  regulations  in  EEKJAR 
require  a  different  outcome. 

If  OMB  pubhshes  at  a  future  date 
revisions  to  any  of  these  cost  principles, 
the  Secretary  will  publish  regulatory 
amendments  adopting  the  revised 
circulars. 

Record  letention:  Clarifies  the 
Department's  right  to  have  timely  access 
to  recipient  personnel  and  records. 

Cost  sharing  and  matching:  Allows 
the  fair  market  value  of  real  property  to 
be  used  for  cost  sharing  or  matching 
(with  the  approval  of  the  Department); 
allovys  a  reasonable  amount  of  fi-inge 
benefits  to  be  used  for  valuing  donated 
services;  and  adds  a  section  addressing 
use  of  indirect  costs  as  part  of  cost 
sharing  or  matching. 

Reports:  Provides  certain  conditions 
for  waiving  the  requirement  that 
recipients  submit  an  SF-272  cash 
transaction  report. 

Sub-recipients:  Describes  recipient 
responsibilities  for  monitoring  sub- 
recipients. 


Federal  Register  /Vol.  59, 

Administrative  requirements:  Revises 
administrative  provisions  to  allow  the 
Department  to  restrict  fund  transfers 
greater  than  10%  among  direct  cost 
categories  for  projects  with  a  Federal 
share  greater  than  $100,000;  authorizes 
the  Department  to  waive  certain  prior 
approval  and  other  administrative  and 
programmatic  requirements;  authorizes 
administrative  and  programmatic 
waivers  automatically  for  research 
grants  unless  specifically  prohibited; 
and  authorizes  the  Department  to  grant 
exceptions  on  a  case-by-case  basis. 

Closeout:  Requires  recipients  to 
liquidate  obUgations  90  calendar  days 
after  the  funding  period  or  the  date  the 
project  is  completed. 

Preaward  provisions:  Allows  the 
Department  to  use  application  forms 
other  than  the  SF-424;  incorporates 
requirements  of  the  Federal  Grant  and 
Cooperative  Agreement  Act  concerning 
the  use  of  grants,  cooperative 
agreements,  or  contracts;  and  addresses 
the  issues  of  priority  setting  and 
advance  pubUc  notice. 

Property  management:  Raises  the 
acquisition  cost  threshold  for  defining 
equipment  (formerly  nonexpendable 
personal  propert>')  from  $300  to  $5,000; 
adds  new  provisions  for  intangible 
property  that  now  establish  title  to 
intangible  property  and  incorporate 
govemmentvride  patent  regulations; 
requires  recipients  to  avoid  purchasing 
unnecessary  or  duplicative  items  of 
equipment  by  determining  through  an 
appropriate  process  that  existing 
equipment  is  not  available;  requires 
recipients  to  provide  insurance  for 
equipment  and  real  property  acquired         I 
with  Federal  funds;  and  adds  new  C 

provisions  for  federally  ovmed  property,     i 

Property  trust  relationship: 
Authorizes  the  Secretary  to. require  i 

recipients  to  file  liens  or  other  p 

appropriate  notices  to  protect  the  a 

federal  interest  in  prflperty  acquired  or  o 
improved  vdth  federal  funds.  f 

Supplies:  Revises  standards  for  ^ 

supplies  (formerly  expendable  personal      p 
property);  raises  the  threshold  to  $5,000 
for  having  to  account  for  unused  r 

supplies  at  the  end  of  a  project;  and  ri 

prohibits  recipients  from  using  federally     ti 
funded  supplies  to  provide  services  for    '  n 
a  fee  lower  than  that  charged  by  private 
companies  for  the  same  service. 

Procurement  standards:  Promotes  the 
use  of  small/minority-owTied/women's  4 
business  enterprises;  requires  recipients  P 
to  establish  certain  standards  of  conduct  a 
for  its  employees  engaged  in  awarding  L 
contracts;  increases  the  small  purchase  S 
threshold  from  $10,000  to  $25,000;  o 

requires  recipients  to  give  preference  in  n 
contracting  to  the  purchase  of  recycled  v\ 
products  pursuant  to  EPA  guidelines;         u 
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Administtative  requirements:  Revises 
administrative  provisions  to  allour  the 
Department  to  restrict  fund  transfers 
greater  than  10%  among  direct  cost 
categories  for  projects  with  a  Federal 
share  greater  than  $100,000;  authorizes 
the  Department  to  waive  certain  prior 
approval  and  other  administrative  and 
programmatic  requirements;  authorizes 
administrative  and  programmatic 
waivers  automatically  for  research 
grants  unless  specifically  prohibited; 
and  authorizes  the  Department  to  grant 
exceptions  on  a  case-by-case  basis. 

Closeout:  Requires  recipients  to 
liquidate  obligations  90  calendar  days 
after  the  funding  period  or  the  date  the 
project  is  completed. 

Preaward  provisions:  Allows  the 
Department  to  use  application  forms 
other  than  the  SF-424;  incorporates 
requirements  of  the  Federal  Grant  and 
Cooperative  Agreement  Act  concerning 
the  use  of  grants,  cooperative 
agreements,  or  contracts;  and  addresses 
the  issues  of  priority  setting  and 
advance  pubUc  notice. 

Property  management:  Raises  the 
acquisition  cost  threshold  for  defining 
equipment  (formerly  nonexpendable 
personal  propertyl  from  $300  to  $5,000; 
adds  new  provisions  for  intangible 
property  that  now  establish  title  to 
intangible  property  and  incorporate 
govemmentwide  patent  regulations; 
requires  recipients  to  avoid  purchasing 
unnecessary  or  duplicative  items  of 
equipment  by  determining  through  an 
appropriate  process  that  existing 
equipment  is  not  available;  requires 
recipients  to  provide  insurance  for 
equipment  and  real  property  acquired 
with  Federal  funds;  and  adds  new 
provisions  for  federally  owoied  property. 

Property  trust  relationship: 
Authorizes  the  Secretary  to  require 
recipients  to  file  liens  or  other 
appropriate  notices  to  protect  the 
federal  interest  in  property  acquired  or 
improved  with  federal  funds. 

Supplies:  Revises  standards  for 
supplies  (formerly  expendable  personal 
property);  raises  the  threshold  to  $5,000 
for  having  to  account  for  unused 
supplies  at  the  end  of  a  project;  and 
prohibits  recipients  from  using  federally 
funded  supplies  to  provide  services  for 
a  fee  lower  than  that  charged  by  private 
companies  for  the  same  service. 

Procurement  standards:  Promotes  the 
use  of  small/minority-ovkTied/ women's 
business  enterprises;  requires  recipients 
to  establish  certain  standards  of  conduct 
for  its  employees  engaged  in  awarding 
contracts;  increases  the  small  purchase 
threshold  from  $10,000  to  $25,000; 
requires  recipients  to  give  preference  in 
contracting  to  the  purchase  of  recycled 
products  pursuant  to  EPA  guidelines; 


and  requires  that  recipients  add  clauses 
to  their  contracts  ka  Anti-Lobbying  and 
Debarment  and  Sus^iension. 

Special  award  conditions:  Provides 
for  written  notice  to  the  applicant  or 
recipient  about  the  reasons  for  imposing 
special  award  conditions,  including  an 
explanation  of  how  recipients  may 
request  reconsideration  of  these 
conditions. 

In-kind  contributions:  Redefines  third 
party  in-kind  contributions  to  mean  the 
value  of  non-cash  contributions  fi-om 
third  {jarties,  »id  provides  that  all 
grantee  contributions,  whether  in  the 
form  of  property  or  cash,  are  considered 
contributions  and  are  sul^ect  to 
applicable  cost  principles. 

Metric  Usage:  Commits  the 
Department  to  follow  the  provisions  of 
E.O.  12770 — Metric  Usage  in  Federal 
Government  Programs. 

Audit  Requirements:  Adopts  the  audit 
requirements  of  OMB  Circulars  A-128 
and  A-133.  OMB  Circular  A-128 
applies  to  non-federal  audits  that  States 
and  loc&I  governments  are  required  to 
obtain.  OMB  Qrcular  A-133  applies  to 
non-federal  audits  that  institutions  of 
higher  education  and  other  nonprofit 
organizations  are  required  to  obtain.  The 
Secretary  adopts  these  audit  circulars  as 
published  In  die  Federal  Register  on  the 
following  dates: 

•  A-128 — Audits  of  State  and  Local 
Governments — (May  6, 1985  (50  FR 
19114);  and  December  6, 1985  [50  FR 
50027];  and  December  23, 1985  [50  FR 
52406);  and  November  13.  1987  [52  FR 
43712));  and 

•  A-133— Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Organizations — (March  16. 1990  [55  FR 
10019)). 

In  some  cases,  the  regulatory  language 
in  these  sections  represent  changes  in 
pohcy  or  procedure  in  the 
administration  of  the  affected  grants.  In 
others,  the  language— even  if  changed 
fi-om  die  current  34  CFR  Part  74— 
reaffirms  the  eixisting  administrative 
pohcy  or  procedures  of  the  Department. 

If  OMB  pubhshes  at  a  future  date 
revisions  to  any  of  these  audit 
requirements,  tibe  Secretary  will  publish 
regulatory  amendments  adopting  the 
revised  circulars. 

WiajVer  of  Proposed  Rulemaking 

In  accordance  with  section 
431(bK2){A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232fb)(2KA)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  Secretary 
waives  rulemaking  on  these  regulations 
imder  section  553(b){B)  of  the 


Administrative  Procedure  Act  (20  U.S.C 
553(b)(B)).  This  section  provides  that 
rulemaking  is  not  reqirired  when  the 
agency  for  good  cause  finds  that  notice 
and  public  prtK»dure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  The  Secretary  beheves  further 
public  comment  on  the  technical 
changes  made  to  the  Circular  is 
unnecessary  because  the  substance  of 
these  provisions  has  already  been 
subjected  to  public  comment  during 
OMB's  solicitation  of  pubHc  comment. 
The  Secretary  also  beheves  that  further 
public  comment  on  the  substantive 
changes  to  the  Circular  is  unnecessary 
because  these  changes  incorporate 
statutory  requirements  that  the 
Secretary  is  not  authorized  to  change. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary'  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutory  requiremmts  and  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  the 
Department's  programs  effectively  and 
efficiently.  Burdens,  specifically 
associated  with  informatics  collection 
requirements,  if  any.  are  identified  and 
explained  elsewhere  in  this  preamble 
under  the  heading  Papern-ork  Reduction 
Act  of  1980. 

In  assessing  the  potential  costs  and 
benefits — ^both  quantitative  and 
qualitative — of  diese  regulations,  the 
Secretary  has  determined  that  tha. 
benefits  of  the  regulations  justify  the 
costs. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  regulations  are 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  these  small  institutions 
because  the  regulations  would  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reduction  Act 

Sections  74.12.  74.21.  74.25.  74.34. 
74.44.  74.45.  74.46.  74.47.  74.51.  74  52. 
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74.53,  74.71,  74.72, 

information  collecti 

required  by  the 

Act  of  1980,  the 

Education  will  subn 

sections  to  the  Offici ! 

and  Budget  (0MB)  f^r  its  review.  (44 

U.S.C.  3504(h)) 


These  regulations 


iind  74.75  contain 
requirements.  As 
Paperwork  Reduction 
Department  of 

it  a  copy  of  these 
of  Management 


jffect  institutions  of 


higher  education,  he  spitals,  and  other 
non-profit  organizati  ons.  Annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average!  1  hour  per 
response  for  7300  respondents, 
including  the  time  f(ir  gathering  and 
maintaining  the  dal^  needed,  and 
completing  and  reviewing  the  collection 
of  information. 


Organizations  and 
desiring  to  submit 
information  collecti 
should  direct  them 
Information  and  Regulatory 
OMB,  room  3002, 
Building,  Washingt 
Attention:  Daniel  ]. 


individuals 
comments  on  the 
requirements 
the  Office  of 
Affairs, 
Executive  Office 
,  DC  20503; 
Chenok. 


un. 

t) 


Ndw 


ton. 


Assessment  ofEdua  \tional  Impact 


Based  on  its  own 
Department  has  detehnined 
regulations  in  this 
require  transmission 
is  being  gathered  by 
any  other  agency  of 
United  States. 

List  of  Subjects 

34  CFR  Part  74 


ijBview,  the 

that  the" 
document  do  not 
of  information  that 
or  is  available  from 
uthority  of  the 


Administrative  pr 
procedure,  Education 
programs — educatioi  i 
Administration,  Hospitals 
of  higher  education, 
organizations.  Repotting 
recordkeeping  requii  ements. 

34  CFfi  Part  77 


Definitions,  Education  Department, 
Grant  programs — edi  ication. 

Dated:  May  27,  1994. 
Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Dor  lestic  Assistance 
Number  does  not  apph) 


The  Secretary  amekids ' 
Code  of  Federal  Regi  ilations  1 
part  74  and  amendin  g 
follows: 

1 .  Part  74  is  revised  to  read  as  follows: 


ctice  and 

Department,  Grant 
Grant 

Institutions 
•^Jon-profit 
and 


Title  34  of  the 
by  revising 
part  77  to  read  as 


PART  74— ADMINISTRATION  OF 
GRANTS  AND  AGREEMENTS  WITH 
INSTITUTIONS  OF  HIGHER 
EDUCATION.  HOSPITALS.  AND 
OTHER  NON-PROFIT  ORGANIZATIONS 

Subpart  A — General 

Sec. 

Purjxjse. 


74.1 
74.2 
74.3 
74.4 

74.5 


Definitions. 

Effect  on  other  issuance^ 

Deviations. 

Subawards. 


Subpart  B — Pre-Award  Requireraents 

74.10  Purpose. 

74.11  Pre-award  policies. 

74.12  Forms  for  applying  for  Federal 
assistance. 

74.13  Debarment  and  suspension. 

74.14  Special  award  conditions. 

74.15  Metric  system  of  measurement. 

74.16  Resource  Conservation  and  Recovery 
Act. 

74.17  Certifications  and  representations. 

Subpart  C — Post-Award  Requirements 

Financial  and  Program  Management 

74.20  Purpose  of  Hnancial  and  program 
management. 

74.21  Standards  for  financial  management 
systems. 

74.22  Payment. 

74.23  Cost  sharing  or  matching. 

74.24  Program  income. 

74.25  Revision  of  budget  and  program 
plans. 

74.26  Non-Federal  audits. 

74.27  Allowable  costs. 

74.28  Period  of  availability  of  funds. 

Property  Standards 

74.30  Purpose  of  property  standards. 

74.31  Insurance  coverage. 

74.32  Real  property. 

74.33  Federally-owned  and  exempt 
property. 

74.34  Equipment. 

74.35  Supplies  and  other  expendable 
property. 

74.36  Intangible  property. 

74.37  Property  trust  relationship. 

Procurement  Standards 

74.40 
74.41 
74.42 
74.43 
74.44 
74.45 
74.46 
74.47 
74.48 


Purpose  of  procurement  standards. 
Recipient  responsibilities. 
Codes  of  conduct. 
Competition. 
Procurement  procedures. 
Cost  and  price  analysis. 
Procurement  records. 
Contract  administration. 
Contract  provisions. 


Reports  and  Records 

74.50  Purpose  of  reports  and  records. 

74.51  Monitoring  and  reporting  program 
performance. 

74.52  Financial  reporting. 

74.53  Retention  and  access  requirements  for 
records. 

Termination  and  Enforcement 

74.60  Purpose  of  termination  and 
enforcement. 

74.61  Termination. 


74.62    Enforcement. 

Subpart  0 — After-The-Award  Requlraments 

74.70  Purpwse. 

74.71  Closeout  procedures. 

74.72  Sultsequent  adjustments  and 
continuing  responsibilities. 

74.73  Collection  of  amounts  due. 

Appendix  A— Contract  Provisions 

Authority:  20  U.S.C.  1221e-3(a)(l)  and 
3474;  OMB  Circular  A-110,  unless  other\v'ise 
noted 

Subpart  A — General 

§74.1    Purpose. 

(a)  This  part  establishes  uniform 
administrative  requirements  for  Federal 
grants  and  agreements  awarded  to 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations. 

(b)  The  Secretary  does  not  impose 
additional  or  inconsistent  requirements, 
except  as  provided  in  §§  74.4  and  74.14 
or  imless  specifically  required  by 
Federal  statute  or  executive  order. 

(c)  This  part  applies  to  all  recipients 
other  than  State  and  local  governments 
and  Indian  tribal  organizations.  Uniform 
requirements  for  State  and  local  ■ 

.governments  and  tribal  organizations 
are  in  34  CFR  Part  80— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

(d)  Non-profit  organizations  that 
implement  Federal  programs  for  the 
States  are  also  subject  to  State 
requirements.  (20  U.S.C.  1221e-3(a}(l)  ' 
and  3474;  OMB  Circular  A-110) 

§74.2    Definitions. 

The  following  definitions  apply  to 
this  part: 

Accrued  expenditures  means  the 
charges  inctirred  by  the  recipient  during 
a  given  period  requdring  the  provision  of 
funds  for — 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees. 
contractors,  subrecipients,  and  other 
payees;  and 

(3)  Other  amoimts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

Accrued  income  means  the  sum  of — 

(1)  Earnings  during  a  given  period 
from — 

(i)  Services  performed  by  the 
recipient;  and 

(ii)  Goods  and  other  tangible  property 
dehvered  to  purchasers;  and 

(2)  Amoiuits  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

Acquisition  coat  of  equipment  means 
the  net  invoice  price  of  the  equipment. 
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including  the  cost  of  modifications,  i 

attachments,  accessories,  or  auxiliary  i 

apparatus  necessary  to  make  the  ] 

property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges,         ' 
such  as  the  cost  of  installation,  ^ 

transportation,  taxes,  duty,  or  protective     ' 
in-transit  insurance,  shall  be  included 
or  excluded  from  the  unit  acquisition 
cost  in  accordance  with  the  recipient's 
regular  accounting  practices.  ' 

Advance  means  a  payment  made  by        ' 
Treasury  check  or  other  appropriate  ' 

payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are  '< 

made  by  the  recipient  or  through  the  use    ' 
of  predetermined  payment  schedules.         ' 

Award  means  financial  assistance  that 
provides  support  or  stimulation  to  '< 

accompUsh  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property,  in  lieu 
of  money,  by  the  Federal  Government  to 
an  eligible  recipient.  The  term  does  not 
include — 

(1)  Technical  assistance,  which 
provides  services  instead  of  money; 

(2)  Other  assistance  in  the  form  of 
loans,  loan  guarantees,  interest 
subsidies,  or  insurance; 

(3)  Direct  payments  of  any  kind  to  < 
individuals;  and 

(4)  Contracts  which  are  required  to  be 
entered  into  and  administered  under 
procurement  laws  and  regulations. 

Cash  contributions  means  the  i 

recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the  i 

recipient  by  third  parties.  ' 

Closeout  means  the  process  by  which 
the  Secretary  determines  that  all 
applicable  administrative  actions  and 
all  required  work  of  the  award  have 
been  completed  by  the  recipient  and 
Department  of  Education  (ED). 

Contract  means  a  procurement 
contract  under  an  award  or  subaward, 
and  a  procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract. 

Cost  sharing  or  matching  means  that 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 

Date  of  completion  means  the  date  on 
which  all  work  imder  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
sponsorship  ends. 

Disallowed  costs  means  those  charges 
to  an  award  that  the  Secretary 
determines  to  be  imallowable,  in 
accordance  with  the  applicable  Federal 
cost  principles  or  other  terms  and 
conditions  contained  in  the  award. 

Equipment  means  tangible 
nonexpendable  personal  property 
including  exempt  property  charged 
directly  to  the  award  having  a  useful  life 
of  more  than  one  year  and  an 
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including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges, 
such  as  the  cost  of  installation, 
transportation,  taxes,  duty,  or  protective 
in-transit  insurance,  shall  be  included 
or  excluded  from  the  unit  acquisition 
cost  in  accordance  with  the  recipient's 
regular  accoimting  practices. 

Advance  means  a  payment  made  by 
Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

Award  means  financial  assistance  that 
provides  support  or  stimulation  to 
accompUsh  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property,  in  lieu 
of  money,  by  the  Federal  Government  to 
an  eligible  recipient.  The  term  does  not 
include — 

(1)  Technical  assistance,  which 
provides  services  instead  of  money; 

(2)  Other  assistance  in  the  form  of 
loans,  loan  guarantees,  interest 
subsidies,  or  insurance; 

(3)  Direct  payments  of  any  kind  to 
individuals;  and 

(4)  Contracts  which  are  required  to  be 
entered  into  and  administered  under 
procurement  laws  and  regulations. 

Cash  contributions  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

Cioseout  means  the  process  by  which 
the  Secretary  determines  that  all 
applicable  administrative  actions  and 
all  required  work  of  the  award  have 
been  completed  by  the  recipient  and 
Department  of  Education  (ED). 

Contract  means  a  procurement 
contract  under  an  award  or  subaward, 
and  a  procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract. 

Cost  sharing  or  matching  means  that 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 

Date  of  completion  means  the  date  on 
which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
sponsorship  ends. 

Disallowed  costs  means  those  charges 
to  an  award  that  the  Secretary 
determines  to  be  unallowable,  in 
accordance  with  the  applicable  Federal 
cost  principles  or  other  terms  and 
conditions  contained  in  the  award. 

Equipment  means  tangible 
nonexpendable  personal  property 
including  exempt  property  charged 
directly  to  the  award  having  a  useful  life 
of  more  than  one  year  and  an 


acquisition  cost  of  $5,000  or  more  per 
unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  established. 

Excess  property  means  property  under 
the  control  of  ED  that  is  no  longer 
required  for  its  needs  or  the  discharge 
of  its  responsibilities. 

Exempt  property  means  tangible 
personal  property  acquired  in  whole  or 
in  part  with  Federal  ftuids,  where  the 
Secretary  has  statutory  authority  to  vest 
title  in  the  recipient  without  further 
obligation  to  the  Federal  Government. 
An  example  of  exempt  property 
authority  is  contained  in  the  Federal 
Grant  and  Cooperative  Agreement  Act 
(31  U.S.C.  6306)  for  property  acquired 
under  an  award  to  conduct  basic  or 
appUed  research  by  a  non-profit 
institution  of  higher  education  or  non- 
profit organization  whose  principal 
purpose  is  conducting  scientific 
research. 

Federal  awarding  agency  means  the 
Federal  agency  that  provides  an  award 
to  the  recipient. 

Federal  funds  authorized  means  the 
total  amount  of  Federal  funds  obligated 
by  the  Federal  Government  for  use  by 
the  recipient.  This  amount  may  include 
any  authorized  carryover  of  unobligated 
funds  &om  prior  funding  periods  when 
permitted  by  ED  regulations  or  ED 
implementing  instructions. 

Federal  share  of  real  property, 
equipment,  or  supplies  means  that 
percentage  of  the  property's  acquisition 
costs  and  any  improvement 
expenditures  paid  with  Federal  funds. 

Funding  period  means  the  period  of 
time  when  Federal  funding  is  available 
for  obligation  by  the  recipient. 

Intangible  property  and  debt 
instruments  means,  but  is  not  hmited  to, 
trademarks,  copyrights,  patents  and 
patent  applications  and  such  property 
as  loans,  notes  and  other  debt 
instnunents,  lease  agreements,  stock, 
and  other  instnunents  of  property 
ownership,  whether  considered  tangible 
or  intangible. 

Obligations  means  the  amounts  of 
orders  placed,  contracts  and  grants 
awarded,  services  received,  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

Outlays  or  expenditures  means 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of 
third  party  in-kind  contributions 
applied,  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 


an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees,  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required. 

Personal  property  means  property  of 
any  kind  except  real  property.  It  may  be 
tangible,  having  physical  existence,  or 
intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

Prior  approval  means  written 
approval  by  an  authorized  official 
evidencing  prior  consent. 

Program  mcome  means  gross  income 
earned  by  the  recipient  that  is  directly 
generated  by  a  supported  activity  or 
earned  as  a  result  of  the  award  (see 
exclusions  in  §  74.24(e)  and  (h)). 
Program  income  includes,  but  is  not 
limited  to,  income  from  fees  for  services 
performed,  the  use  or  rental  of  real  or 
personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  license  fees  and  royalties  on 
patents  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  ED  regulations  or 
the  terms  and  conditions  of  die  award, 
program  income  does  not  include  the 
receipt  of  principal  on  loans,  rebates, 
credits,  discounts,  etc.,  or  interest 
earned  on  any  of  them. 

Project  costs  means  all  allowable 
costs,  as  established  in  the  applicable 
Federal  cost  principles,  incurred  by  a 
recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishing  the  objectives  of  the 
award  during  the  project  period. 

Project  period  means  the  period 
established  in  the  award  document 
during  which  Federal  sponsorship 
begins  and  ends. 

Property  means,  unless  otherwise 
stated,  real  property,  equipment, 
intangible  property  and  debt 
instruments. 

Real  property  means  land,  includmg 
land  improvements,  structures  and 
appurtenances  thereto,  but  excludes 
movable  machinery  and  equipment. 

Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  ED  to  carry  out  a  project  or 
program.  The  term  includes  public  and 
private  institutions  of  higher  education. 
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public  and  private  Jospitals,  and  other 
quasi-public  and  piivate  non-profit 
organizations  such  fts,  but  not  limited 
to,  community  action  agencies,  research 
institutes,  educatiolial  associations,  and 


health  centers.  The| 
commercial  organii 
international  organ^ 
agencies  of  the  Unit 
are  recipients,  subi 
contractors  or  subcc 
recipients  or  subrec 
discretion  of  the 


irra  may  include 
itions,  foreign  or 
itions  (such  as 
Nations)  which 
:ipients,  or 
itractors  of 
pients  at  the 
tary.  The  terra 


does  not  include  goyemment-owned 
contractor-operated  facilities  or  research 
centers  providing  continued  support  for 


mission-oriented,  la 
that  are  govemmeni 
controlled,  or  are  dfl 
federally-funded  rej 
development  center 

Research  and  de 
research  activities. 


;e-scale  programs 
■owned  or 
lignated  as 
larch  and 

iiopmer.t  means  all 
basic  and 

applied,  and  all  devtelopment  activities 
that  are  supported  ^  universities, 
colleges,  and  other  ion-profit 
institutions.  "Research"  is  defined  as  a 
systematic  study  diiected  toward  fuller 
scientific  knowledg*  or  understanding 
of  the  subject  studiad.  "Development"  is 
the  systematic  use  g  f  knowledge  and 
understanding  gain<d  from  research 
directed  toward  the  production  of  useful 
materials,  devices,  gyst€?ms,  or  methods, 
including  design  and  development  of 
prototypes  and  processes.  The  term 
"research"  also  includes  activities 
involving  the  trainii  ig  of  individuals  in 
research  techniques  where  these 
activities  utilize  theisame  facilities  as 
other  pesearch  and  development 
activities  and  whera  these  activities  are 
not  included  in  the  instruction  function. 

Small  awards  me^ns  a  grant  or 
cooperative  agreement  not  exceeding 
the  small  purchase  inreshold  fixed  at  41 
U.S.C.  403(11)  (currently  $25,000). 

Subaward  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money, 


made  under  an  a^ 
an  eligible  subrecipi 
subrecipient  toa  h 
The  term  includes 
when  provided  by 
even  if  the  agrecmei 
contract,  but  does  n( 
procurement  of  goo< 
does  it  include  any 
which  is  excluded 
"award"  as  defined 


by  a  recipient  to 
nt  or  by  a 

er  tier  subrecipient. 
ancial  assistance 
y  legal  agreement, 

t  is  called  a 

t  include 
and  services  nor 
irm  of  assistance 
m  the  definition  of 

n  this  section. 

s  the  legal  entity  to 


Subrecipient  m© 
which  a  subaward  i$  made  ^d  which 
is  accountable  to  tha  recipient  for  the 
use  of  the  funds  provided.  The  term 
may  include  foreign] or  international 
organizations  (such  in  agencies  of  the 
United  Nations)  at  t^e  discretion  of  the 
Secretary. 


Supplies  means  all  {jersonal  property 
excluding  equipment,  intangible 
property,  and  debt  instruments  as 
defined  in  this  section,  and  inventions 
of  a  contractor  conceived  or  first 
actually  reduced  to  practice  in  the 
performance  of  vfork  under  a  funding 
agreement  ("subject  inventions"),  as 
defined  in  37  CFR  Part  401— Rights  to 
Inventions  Made  by  Nonprofit 
Organizations  and  Small  Business  Firms 
Under  Government  Grants,  Contracts, 
and  Cooperative  Agreements. 

Suspension  means  an  action  by  the 
Secretary  that  temporarily  withdiraws 
Federal  sponsorship  under  an  award, 
pending  corrective  action  by  the 
recipient  or  pending  a  decision  to 
terminate  the  award  by  the  Secretary. 
Suspension  of  an  award  is  a  separate 
action  from  suspension  under  34  CFR 
Part  85  (Govemmentwide  Debarment 
and  Suspension  (Nonprocitfement)  and 
Govenunentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

Termination  means  the  cancellation 
of  Federal  sponsorship,  in  whole  or  in 
part,  under  an  agreement  at  any  time 
prior  to  the  date  of  completion. 

Third  party  in-kind  contributions 
means  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

Unliquidated  obUgptions,  for  financial 
reports  prepared  on  a  cash  basis,  means 
the  amount  of  obligations  incurred  by 
the  recipient  that  have  not  been  paid. 
For  reports  prepared  on  an  accrued 
expenditure  basis,  they  represent  the 
amount  of  obligations  incurred  by  the 
recipient  for  which  an  outlay  has  not 
been  recorded. 

Unobligated  balance  means  the 
portion  of  the  funds  authorized  by  the 
Secretary  that  has  not  been  obligated  by 
the  recipient  and  is  determined  by 
deducting  the  cvmiulative  obligations 
from  the  cumulative  funds  authorized. 

Unrecovered  indirect  cost  means  the 
difference  between  the  amount  awarded 
and  the  amount  which  could  have  been 
awarded  under  the  recipient's  approved 
negotiated  indirect  cost  rate. 

Working  capital  advance  means  a 
procedure  whereby  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

(20  U.S.C  1221e-3(aK,l)  and  3474;  OMB 
Circular  A-1 10) 


§  74.3    Eff*ct  on  oVmt  iseuanc 

For  awards  subject  to  this  part,  at) 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks,  and  other  ncmieguiatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  part  are 
superseded,  except  to  the  extract  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  §  74.4. 

(20  U.S.C.  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-no) 

§  74.4    Deviations. 

The  Secretary,  after  consultation  with 
the  Office  of  Management  and  Budget 
(C^4B),  may  grant  exceptions  for  classes 
of  grants  or  recipients  subject  to  the 
requirements  of  this  part  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  of  this  part  are  permitted 
only  in  unusual  circumstances.  The 
Secretary  may  apply  more  restrictive 
requirements  to  a  class  of  recipients 
when  approved  by  OMB.  The  Secretary 
may  apply  less  restrictive  requirements 
when  awarding  small  awards,  except  for 
those  requirements  which  are  statutory. 
Exceptions  on  a  case-by-case  basis  may 
also  be  made  by  the  Secretary. 

(20  U.S.C  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-1 10) 

§74.5    8ut»war<to. 

Unless  sections  of  this  part 
specifically  exclude  subrecipients  from 
coverage,  the  provisions  of  tfiis  part 
shall  be  applied  to  subrecipients 
performing  work  under  awards  if  the 
subrecipients  are  institutions  of  higher 
education,  hospitals,  or  other  non-profit 
organizations.  State  and  local 
government  subrecipients  are  subject  to 
the  provisions  of  34  CFR  Part  80 — 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments. 

(20  U.S.C  1221e~3(aKl)  and  3474;  OMB 
Circular  A-110) 

Subpart  B — Pre-Award  Requirements 

§74.10    Purpose. 

Sections  74.11  through  74.17 
prescribes  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  awards. 

(20  U.S.C  1221e-3(a](l)  and  3474;  OMB 
Circular  A-110) 

§74.11    Pre-award  poHdea. 

(a)  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts.  \n  each 
instance,  the  Secretary  decides  on  the 
appropriate  award  instrument  (i.e., 
grant,  cooperative  agreement,  or 


contract).  The  Federal  Grant  and 
Cooperative  Agreement  Act  (31  U.S.C. 
6301-08)  governs  the  use  of  grants, 
cooperative  agreements,  and  contracts. 
A  grant  or  cooperative  agreement  shall 
be  used  only  when  the  principal 
purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  substantial  involvement  is 
expected  between  ED  and  the  recipient 
when  carrying  out  the  activity 
contemplated  in  the  agreement. 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(b)  Pu6y/c  Notice  and  Priority  Setting. 
The  Secretary  notifies  the  public  of 
intended  funding  priorities  for 
discretionarj'  grant  programs,  unless 
funding  priorities  are  established  by 
Federal  statute. 

(20  U.S.C  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-110) 

§  74. 1 2    Fomns  for  applying  for  Federal 
assistance. 

(a)  The  Secretary  complies  with  the 
applicable  report  clearance 
requirements  of  5  CFR  Part  1320 — 
Controlling  Paperwork  Burdens  on  the 
Public— with  regard  to  all  forms  used  by 
ED  in  place  of  or  as  a  supplement  to  the 
Standard  Form  424  (SF-424)  series. 

(b)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  the  Secretary. 

(c)  For  Federal  programs  covered  by 
E.0. 12372 — Intergovernmental  Review 
of  Federal  Programs  (implemented  by 
the  Secretary  in  34  CFR  Part  79— 
Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities) — the  applicant  shall 
complete  the  appropriate  sections  of  the 
SF-424  (Application  for  Federal 
Assistance)  indicating  whether  the 
application  was  subject  to  review  by  the 
State  Single  Point  of  Contact  (SPOC).  i 
The  name  and  address  of  the  SPOC  for       i 
a  particular  State  can  be  obtained  from 
the  Secretary  or  the  Catalog  of  Federal        \ 
Domestic  Assistance  (available  from  the     ( 
Superintendent  of  Docimients,                     ( 
Government  Printing  Office).  The  SPOC     ; 
shall  advise  the  applicant  whether  the        ; 
program  for  which  appUcation  is  made       i 
has  been  selected  by  that  State  for               ( 
review.                                                          j 

(d)  If  ED  does  not  use  the  SF-424  t 

form,  the  Secretary  may  indicate  i 

whether  the  application  is  subject  to  i 

review  by  the  State  under  EO.  12372.  f 
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contract).  The  Federal  Grant  and 
Cooperative  Agreement  Act  (31  U.S.C. 
6301-08)  governs  the  use  of  grants, 
cooperative  agreements,  and  contracts. 
A  grant  or  cooperative  agreement  shall 
be  used  only  when  the  principal 
purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  substantial  involvement  is 
expected  between  ED  and  the  recipient 
when  carrying  out  the  activity 
contemplated  in  the  agreement. 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(b)  Public  Notice  and  Priority  Setting. 
The  Secretary  notifies  the  public  of 
intended  funding  priorities  for 
discretionary  grant  programs,  unless 
funding  priorities  are  established  by 
Federal  statute. 

[20  U.S.C  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-110) 

§  74.1 2    Forms  for  applying  for  Federal 
asslstanc«. 

(a)  The  Secretary  comphes  with  the 
appUcable  report  clearance 
requirements  of  5  CFR  Part  1320 — 
Controlling  Paperwork  Burdens  on  the 
Public— with  regard  to  all  forms  used  by 
ED  in  place  of  or  as  a  supplement  to  the 
Standard  Form  424  (SF-424)  series. 

(b)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  the  Secretary. 

(c)  For  Federal  programs  covered  by 
E.0. 12372 — Intergovernmental  Review 
of  Federal  Programs  (implemented  by 
the  Secretary  in  34  CFR  Part  79 — 
Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities) — the  applicant  shall 
complete  the  appropriate  sections  of  the 
SF-424  (Application  for  Federal 
Assistance)  indicating  whether  the 
application  was  subject  to  review  by  the 
State  Single  Point  of  Contact  (SPOC). 
The  name  and  address  of  the  SPOC  for 

a  particular  State  can  be  obtained  fi-om 
the  Secretary  or  the  Catalog  of  Federal 
Domestic  Assistance  (available  from  the 
Superintendent  of  Docimients, 
Government  Printing  Office).  The  SPOC 
shall  advise  the  applicant  whether  the 
program  for  which  application  is  made 
has  been  selected  by  that  State  for 
review. 

(d)  If  ED  does  not  use  the  SF-424 
form,  the  Secretary  may  indicate 
whether  the  application  is  subject  to 
review  by  the  State  under  EO.  12372. 


(20  U.S.C.  1221e-3(a)(l)  and  3474:  OMB 
Circular  A-110) 

§  74.13    Debarment  and  suspension. 

The  Secretary  and  recipients  shall 
comply  with  the  nonprocurement 
debarment  and  suspension  common 
rule  (implemented  by  the  Secretary  in 
34  CFR  Part  85).  This  common  rule 
restricts  subawards  and  contracts  with 
certain  parties  that  are  debarred, 
suspended,  or  otherwise  excluded  from 
or  ineUgible  for  participation  in  Federal 
assistance  programs  or  activities. 

(20  U.S.C.  1221&-3(a)(l)  and  3474;  OMB 
Circular  A-110) 

§74.14    Special  award  conditions. 

(a)  The  Secretar>'  may  impose  special 
award  conditions,  if  an  applicant  or 
recipient — 

(1)  Has  a  history'  of  poor  performance; 

(2)  Is  not  financially  stable; 

(3)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  part; 

(4)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award;  or 

(5)  Is  not  otherwise  responsible. 

(b)  If  special  award  conditions  are 
established  under  paragraph  (a)  of  this 
section,  the  Secretary  notifies  the 
applicant  or  recipient  of— 

(1)  The  nature  of  the  additional 
requirements; 

(2)  The  reason  why  the  additional 
requirements  are  being  imposed; 

(3)  The  nature  of  the  corrective  action 
needed; 

(4)  The  time  allowed  for  completing 
the  corrective  actions;  and 

(5)  The  method  for  requesting 
reconsideration  of  the  additional 
requirements  imposed. 

(c)  Any  special  conditions  are 
promptly  removed  once  the  conditions 
that  prompted  them  have  been 
corrected. 

(20  U.S.C.  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-110) 

§74.15    Metric  system  of  measurement 

The  Metric  Conversion  Act.  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce.  The  Act  requires 
each  Federal  agency  to  establish  a  date 
or  dates  in  consultation  with  the 
Secretary  of  Commerce,  when  the  metric 
system  of  measurement  will  be  used  in 
the  agency's  procurements,  grants,  and 
other  business-related  activities.  Metric 
implementation  may  take  longer  where 
the  use  of  the  system  is  initially 
impractical  or  hkely  to  cause  significant 
inefficiencies  in  the  accomplishment  of 
federally-funded  activities.  The 


Secretary  follows  the  provisions  of  E.O. 
12770— Metric  Usage  in  Federal 
Government  Programs. 

(20  use.  1221fr-3(a)(l)  and  3474:  OMB 
Circular  A-110) 

§  74. 1 6    Resource  Conservation  and 
Recovery  Act 

Under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (Pub.  L.  94-580 
codified  at  42  U.S.C.  6962).  anv  State 
agency  or  agency  of  a  political' 
subdivision  of  a  State  which  is  using 
appropriated  Federal  funds  must 
comply  with  section  6002  of  the  RCRA. 
Section  6002  requires  that  preference  be 
given  in  procurement  programs  to  the 
purchase  of  specific  products  containing 
recycled  materials  identified  in 
guidelines  developed  by  the 
Environmental  Protection  Agency  (EPA) 
(40  CFR  Parts  247-254).  Accordingly, 
recipients  that  receive  direct  Federal 
awards  or  other  Federal  funds  shall  give 
preference  in  their  procurement 
programs  funded  with  Federal  funds  to 
the  purchase  of  recycled  products 
pursuant  to  the  EPA  guidelines. 

(20  U.S.C  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-110) 

§  74.17    Certifications  and  representations. 

Unless  prohibited  by  statute  or 
codified  regulation,  the  Secretary  allows 
recipients  to  submit  certifications  and 
representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis,  if  the  recipients  have 
ongoing  and  continuing  relationships 
with  ED.  Annual  certifications  and 
representations  shall  be  signed  by 
responsible  officials  with  the  authority 
to  ensure  recipients"  comphance  w  ith 
the  pertinent  requirements. 

(20  U.S.C  1221e-3(a)(l)  and  3474:  OMB 
Circular  A-110) 

Subpart  C— Post-Award  Requirements 

Financial  and  Program  Management 

§  74.20    Purpose  of  financial  and  program 
management 

Sections  74.21  through  74.28 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for — 

(a)  Satisfying  cost  sharing  and 
matching  requirements; 

(b)  Accounting  for  program  income; 

(c)  Approving  budget  revisions; 

(d)  Making  audits; 

(e)  Determining  allowabiUty  of  cost; 
and 

(0  Estabhshing  fund  availability. 

(20  U.S.C.  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-110) 
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$  74.21    Standards  fof  financial 
ntanaQonwnt  systwnsl 

(a)  Recipients  shaD  relate  financial 
data  to  performance  data  and  develop 
unit  cost  information  whenever 
practical. 

(b)  Recipients'  fini 
systems  shall  provic 

(1)  Accurate,  ci 
disclosure  of  the  fin^ 
each  federally-spons 
accordance  with  thelreporting 
requirements  established  in  §  74.52.  If 
the  Secretary  requires  reporting  on  an 
accrual  basis  from  a  recipient  that 
maintains  its  record?  on  other  than  an 
accrual  basis,  the  i 
required  to  establisl 
accounting  system, 
may  develop  accrua^ 
on  the  basis  of  an  ar 
documentation  on  b^ 

(2)  Records  that  it 
the  source  and  application  of  funds  for 
federally-sponsored  Activities.  These 
records  shall  contain  information 
pertaining  to  awardsl  authorizations, 
obligations,  unobligated  balances, 
assets,  outlays,  incone,  and  interest. 

(3)  Effective  contn  il  over  and 
accountability  for  al  funds,  property, 
and  other  assets.  Ret  ipients  shall 
adequately  safeguarc  all  assets  and 
assure  they  are  used  solely  for 
authorized  purposes 

(4)  Compjarison  of  outlays  with  budget 
amounts  for  each  aw  ird.  Whenever 
appropriate,  hnancie  1  information 
should  be  related  to  )erformance  and 
unit  cost  data. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  bel  ween  the  transfer  of 
funds  to  the  recipienjt  from  the  U.S. 
Treasury  and  the  issi  lance  or 
redemption  of  check  i.  warrants  or 
payments  by  other  a  eans  for  program 
purposes  by  the  reci  )ient.  To  the  extent 
that  the  provisions  o "  the  Cash 
Management  Improv  ement  Act  (CMIA) 
(Pub.  L.  101-453)  go /em,  payment 
methods  of  State  age  lycies, 
instrumentalities,  and  fiscal  agents  shall 
be  consistent  with  C  ^\A  Treasury-State 
Agreements  or  the  C  4IA  default 
procedures  codified  at  31  CFR  Part 
205— Withdrawal  of  Cash  from  the 
Treasury  for  Advanc^  under  Federal 
Grant  and  Other  Programs. 

(6)  Written  procedi|ires  for 
determining  the  reasonableness, 
allocability,  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
apphcable  Federal  cost  principles  and 
the  terms  and  condittoos  of  the  award. 

(7)  Accounting  records  including  cost 
accounting  records  that  are  supported 
by  source  documentatioa. 

(c)  Where  the  Fedaral  Government 
guarantees  or  insure; ;  the  repayment  of 


money  borrowed  by  the  recipient,  the 
Secretary  may  require  adequate  bonding 
and  insurance  if  the  bonding  and 
insurance  requirements  of  the  recipient 
are  not  deemed  adequate  to  protect  the 
interest  of  the  Federal  Government. 

(d)  The  Secretary  may  require 
adequate  fidelity  bond  coverage  where 
the  recipient  lacks  sufficient  coverage  to 
protect  the  Federal  Government's 
interest. 

(e)  Where  bonds  are  required  under 
paragraphs  (a)  and  (b)  of  this  section, 
the  bonds  shall  be  obtained  from 
companies  holding  certificates  of 
authority  as  acceptable  sureties,  as 
prescribed  in  31  CFR  Part  223— Surety 
Companies  Doing  Business  with  the 
United  States.         | 

(20  L'.S.C.  1221e-3(a)(l)  and  3474;  0MB 
Circular  A-1 10) 

§  74.22    Payment    ' 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasury 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methodsMf  State  agencies  or 
instrumentalities  shall  be  consistent 
with  Treasury-State  CMIA  agreements 
or  default  procedures  codified  at  31  CFR 
Part  205. 

(b)(1)  Recipients  are  paid  in  advance, 
provided  they  maintain  or  demonstrate 
the  willingness  to  maintain — 

(i)  Written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  disbursement  by  the 
recipient:  and 

(ii)  Financial  management  systems 
that  meet  the  standards  for  fund  control 
and  accountability  as  estabfished  in 
§74.21. 

(2)  Cash  advances  to  a  recipient 
organization  are  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  be  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the 
recipient  organization  in  carrying  out 
the  purpose  of  the  approved  program  or 
project. 

(3)  The  timing  and  amount  of  cash 
advances  are  as  close  as  is 
administratively  feasible  to  the  actual 
disbursements  by  the  recipient 
organization  for  direct  program  or 
project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(c)  Whenever  possible,  advances  are 
consoUdated  to  cover  anticipated  cash 
needs  for  all  awards  made  by  the 
Secretary. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to.  Treasury 
check,  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  Part  205. 


(3)  Recipients  are  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treasury  check 
advance  payment  shall  be  submitted  on 
SF-270 — Request  for  Advance  or 
Reimbursement — or  other  forms  as  may 
be  authorized  by  0MB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  payments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  precluded  by  ED  instructions  for 
electronic  funds  transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  of  this  section  cannot  be 
met.  The  Secretary  may  also  use  this 
method  on  any  construction  agreement, 
or  if  the  major  portion  of  the 
construction  project  is  accomplished 
through  private  market  financing  or 
Federal  loans,  and  the  Federal 
assistance  constitutes  a  minor  portion  of 
the  project. 

(1)  When  the  reimbursement  method 
is  used,  the  Secretary  makes  payment 
within  30  days  after  receipt  of  the 
billing,  unless  the  billing  is  improper 

(2)  Recipients  are  authorized  to 
submit  request  for  reimbursement  at 
least  monthly  when  electronic  funds 
transfers  are  not  used. 

(0  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
Secretary  has  determined  that 
reimbursement  is  not  feasible  because 
the  recipient  lacks  sufficient  working 
capital,  the  Secretary  may  provide  cash 
on  a  working  capital  advance  basis. 
Under  this  procedure,  the  Secretary 
advances  cash  to  the  recipient  to  cover 
its  estimated  disbursement  needs  for  an 
initial  period  generally  geared  to  the 
awardee's  disbursing  cycle.  Thereafter, 
the  Secretary  reimburses  the  recipient 
for  its  actual  cash  disbursements.  The 
working  capital  advance  method  of 
payment  is  not  used  for  recipients 
unwilhng  or  unable  to  provide  timely 
advances  to  their  subrecipient  to  meet 
the  subrecipient's  actual  cash 
disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries,  and  interest  earned  on 
these  funds  before  requesting  additional 
cash  payments. 

(h)  Unless  otherwise  required  by 
statute,  the  Secretary  does  not  withhold 
payments  for  proper  charges  made  by 
recipients  at  any  time  during  the  project 
period  unless — 

(1}  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 


and  conditions  of  the  award,  or  Federal 
reporting  requirements;  or 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  Stages 
as  defined  m  OMB  QrculM'  A-1 29 — 
Managing  Federal  Credit  Programs. 
Under  these  conditions,  the  Secretary 
may,  upon  reasonable  notice,  inform  the 
recipient  that  ED  does  rwjt  make  '" 

payments  for  obUgaticHis  incurred  after 
a  specified  date  until  the  conditions  are 
corrected  or  the  indebtedness  to  the 
Federal  Government  is  liquidated. 

(i)  The  standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows: 

(1)  Except  for  situations  described  in  . 
paragraph  (i)(2)  of  this  section,  the 
Secretary  does  not  require  separate 
depository  accounts  for  funds  provided 
to  a  recipient  or  estabUsh  any  eligibility 
requirements  for  depositories  for  funds 
provided  to  a  recipient  However, 
recipients  must  be  able  to  account  for 
the  receipt,  obhgation,  and  expenditure 
of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be 
encouraged  to  use  women-owned  and 
minority-owTied  banks  (a  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless — 

(1)  ■fne  recipient  receives  less  than 
Si 20,000  in  Federal  awards  per  vear: 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances: 
or 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CML^  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  shall  be  remitted  annuallv  to 
Department  of  Health  and  Human 
Services,  Payment  Management  System, 
Rockville,  MD  20852.  Interest  amounts 
up  to  $250  per  year  may  be  retained  by 
the  recipient  for  administrative  expense. 
State  universities  and  hospitals  shall 
comply  with  CMIA,  as  it  pertains  to 
interest.  If  an  entity  subject  to  CMIA 
uses  its  own  funds  to  pay  pre-award 
costs  for  discretionary  awards  without 
prior  written  approval  from  the 
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and  coDftitions  of  the  award,  or  Federal 
reporting  requirements;  or 

(2)  The  recipient  or  sufarecipwnt  is 
delinqaott  in  a  debt  to  the  United  Staites 
as  defined  in  OMB  Circuit'  A-129 — 
Managing  Federal  Credit  Programs. 
Under  these  conditions,  the  Secretary 
may,  upon  reasonable  notice,  inform  the 
recipient  that  ED  does  itot  make 
payments  for  obligations  incurred  after 
a  specified  date  until  the  conditions  are 
corrected  or  the  indebtedness  to  the 
Federal  Government  is  liquidated. 

(i)  The  standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows: 

(1)  Except  for  situations  described  in 
paragraph  (i)(2)  of  this  section,  the 
Secretary  does  not  require  separate 
depository  accounts  for  funds  provided 
to  a  recipient  or  estabUsh  any  eligibility 
requirements  for  depositories  for  funds 
provided  to  a  recipient.  However, 
recipients  must  be  able  to  account  for 
the  receipt,  obhgaUon.  and  expenditiire 
of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be 
encouraged  to  use  women-owned  and 
minority-owTied  banks  (a  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless — 

(1)  Tne  recipient  receives  less  than 
Si 20,000  in  Federal  awards  per  vear; 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
S250  per  year  on  Federal  cash  balances; 
or 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CKiL\  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  shall  be  remitted  annuallv  to 
Department  of  Health  and  Human 
Services,  Payment  Management  System, 
Rockville,  MD  20852.  Interest  amounts 
up  to  $250  per  year  may  be  retained  by 
the  recipient  for  administrative  expense. 
State  universities  and  hospitals  shall 
comply  with  CMIA,  as  it  pertains  to 
interest.  If  an  entity  subject  to  CMIA 
uses  its  own  funds  to  pay  pre-award 
costs  for  discretionary  awards  without 
prior  written  approval  from  the 


Secretaiy,  it  waives  its  right  to  recover 
the  interest  under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
part,  only  the  following  forms  are 
authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  The  Secnetmy  does  not 
require  more  than  an  original  and  two 
copies  of  the  following: 

(1)  SF-270 — Request  for  Advance  or 
Reimbursement.  The  Secretary  adopts 
the  SF-270  as  a  standard  form  for  all 
nonconstruction  programs  when 
electronic  funds  transfer  or 
predetermined  advance  methods  are  not 
used.  The  Secretary  may,  hovrever,  use 
this  form  for  construction  programs  in 
lieu  of  the  SF-271— Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs. 

(2)  SF-271— Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  The  Secretary 
adopts  the  SF-271  as  the  standard  form 
to  be  used  for  requesting  reimbursemCTit 
for  construction  programs.  However,  the 
Secretary  may  substitute  the  SF-270 
when  the  Secretary  determines  that  it 
provides  adequate  information  to  meet 
Federal  needs. 

(20  U.S.C.  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-l  10) 

§  74.23    Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  are  accepted  as 
part  of  the  recipient's  cost  sharing  or 
matching  when  contributions  meet  the 
following  criteria: 

(1)  Are  verifiable  from  the  recipient's 
records. 

.    (2)  Are  not  included  as  contributions 
for  any  other  federally-assisted  project 
or  program. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efBcient  accompbshment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  apphcable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  the  ^retarv. 

(7)  Conform  to  other  provisions  of  this 
part,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching  only  with  the  prior  approval 
of  the  Secretary. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
established  in  accordance  with  the 
applicable  cost  principles.  If  the 
Secretary  authorizes  recipients  to 
donate  buildings  or  land  for 
construction/facilities  acquisition 


projects  or  long-term  use,  the  value  of 
the  donated  property  for  cost  sharing  or 
matchii>g  shall  be  the  lesser  of— 

(1)  The  certified  value  of  the 
remaining  hfe  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation;  or 

(2)  The  current  fair  market  value. 
However,  if  there  is  sufficient 
justification,  the  Secretary  may  approve 
the  use  of  the  current  fair  market  value 
of  the  donated  property,  even  if  it 
exceeds  the  certified  value  at  the  time 
of  donation  to  the  project. 

(d)  Volunteer  services  furnished  bv 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  must  be  consistent 
with  those  paid  for  similar  v««)rk  in  the 
recipient's  organizaUrai.  In  those 
instances  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  must  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
comf>etes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  supplies  may  include 
such  items  as  expendable  equipment, 
office  supphes,  laboratory  supplies,  or 
workshop  and  classroom  supplies. 
Value  assessed  to  donated  supplies 
included  in  the  cost  sharing  or  matching 
share  shall  be  reasonable  and  shall  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 

(gj  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings,  and  land  for 
which  title  passes  to  the  recipient  mav 
differ  according  to  the  purpose  of  the 
award. 

( 1 )  If  the  purpose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equipment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  Tn.idi\ 
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However,  the  full  valine  of  equipment  or 
other  capital  assets  arid  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  Secretary  has 
approved  the  charges j 

[h]  The  value  of  donated  property 
must  be  determined  iii  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  folowing 
qualifications: 

(1)  The  value  of  doaated  land  and 
buildings  may  not  exaeed  its  fair  market 
value  at  the  time  of  donation  to  the 
recipient  as  established  by  an 
independent  appraiset  (e.g.,  certified 
real  property  appraise  r  or  General 
Services  Adininistrati  on  representative) 
and  certified  by  a  resj  onsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
may  not  exceed  the  fa  ir  market  value  of 
equipment  of  the  sam  J  age  and 
condition  at  the  time  jf  donation. 

(3)  The  value  of  doi  lated  space  may 
not  exceed  the  fair  reiital  value  of 
comparable  space  as  t  stablished  by  an 
independent  appraisal  of  comparable 
space  and  facilities  iiJa  privately-owned 
building  in  the  same  I  ocality. 

(4)  The  value  of  loa  led  equipment 
shall  not  exceed  its  fa  t  rental  value. 

(5)  The  following  n  quirements 
pertain  to  the  recipier  t's  supporting 
records  for  in-kind  coptributions  from 
third  parties: 

(i)  Volunteer  services  must  be 
documented  and,  to  ti  le  extent  feasible, 
supported  by  the  sam  5  methods  used  by 
the  recipient  for  its  o\  m  employees. 

(ii)  The  basis  for  de 
valuation  for  persona  ^ 
equipment,  buildings 
documented. 

(20  U.S.C.  i221e-3(aKl)|anii  3474;  OMB 
Circular  A-110) 


ermining  the 
service,  material, 
and  land  must  be 


§74.24    Program  incor^e 

(a)  The  Secretary  a 
standards  contained 


ppli 


111 


c  ed 


requiring  recipient 
account  for  program 
projects  financed  in  v^hole 
with  Federal  funds. 

(b)  Except  as  provi 
(h)  of  this  section, 
earned  during  the  prelect 
be  retained  by  the  rec  pient 
accordance  with  ED 
terms  and  conditions 
be  used  in  one  or  moife 


ways: 

(1)  Added  to  funds 
project  by  the  Secretafy 
and  used  to  further  el  g 
program  objectives. 

(2)  Used  to  finance 
share  of  the  project  oi 

(3)  Deducted  from 
program  allowable  co^t 


ies  the 

this  section  in 
organizations  to 
ipcome  related  to 
or  in  part 


in  paragraph 

income 
period  must 

and.  in 

ations  or  the 

of  the  award,  must 

of  the  following 


pre  gram 


r^l 


:onimitted  to  the 

and  recipient 

ible  project  or 


he  non-Federal 

program. 

total  project  or 
in  determining 


tie 


the  net  allowable  costs  on  which  the 
Federal  share  of  costs  is  based. 

(c)  When  the  Secretary  authorizes  the 
disposition  of  program  income  as 
described  in  paragraphs  (b)(1)  or  (b)(2) 
of  this  section,  program  income  in 
excess  of  any  Umits  stipulated  shall  be 
used  in  accordemce  with  paragraph 
(b)(3)  of  this  section. 

(d)  In  the  event  that  the  Secretary 
does  not  specify  in  program  regulations 
or  the  terms  and  conditions  of  the  award 
how  program  income  is  to  be  used, 
paragraph  (b)(3)  of  this  section  applies 
automatically  to  all  projects  or  programs 
except  research.  For  awards  that  support 
research,  paragraph  (b)(1)  of  this  section 
applies  autonidtically  unless  the 
Secretary  indicates  in  the  terms  and 
conditions  another  alternative  on  the 
award  or  the  recipient  is  subject  to 
special  award  conditions,  as  indicated 
in  §74.14. 

(e)  Unless  ED  regulations  or  the  terms 
and  conditions  of  the  award  provide 
otherwise,  recipients  have  no  obligation 
to  the  Federal  Government  regarding 
program  income  earned  after  the  end  of 
the  project  period. 

(ft  If  authorized  by  ED  or  the  terms 
and  conditions  of  the  award,  costs 
incident  to  the  generation  of  program 
income  may  be  deducted  from  gross 
income  to  determine  program  income, 
provided  these  costs  have  not  been 
charged  to  the  award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(See  §§  74.30  through  74.37). 

(h)  Unless  ED  regulations  or  the  terms 
and  condition  of  the  award  provide 
otherwise,  recipients  have  no  obligation 
to  the  Federal  Government  with  respect 
to  program  income  earned  from  license 
fees  and  royalties  for  copyrighted 
material,  patents,  patent  applications, 
trademarks,  and  inventions  produced 
under  an  award.  However,  Patent  and 
Trademark  Amendments  (35  U.S.C.  18) 
apply  to  inventions  made  under  an 
experimental,  developmental,  or 
research  award. 

(20  U.S.C.  1221e-3(a){l)  and  3474;  OMB 
Circular  A-110) 

§  74^5    Revision  of  budget  and  program 
pl^ns. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  Federal  and  non- 
Federal  share,  or  only  the  Federal  share, 
depending  upon  ED  requirements.  It 
shall  be  related  to  performance  for 
program  evaluation  purposes  whenever 
appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 


plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  nonconstniction  awards, 
recipients  shall  request  prior  approvals 
from  ED  for  one  or  more  of  the  following 
program  or  budget  related  reasons: 

(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(4)  The  need  for  additional  Federal 
funding. 

(5)  The  transfer  of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa,  if  approval  is 
required  by  the  Secretary. 

(6)  The  inclusion,  unless  waived  by 
the  Secretary,  of  costs  that  require  prior 
approval  in  accordance  with  OMB 
Circular  A-21 — Cost  Principles  for 
Institutions  of  Higher  Education,  OMB 
Circular  A-122 — Cost  Principles  for 
Non-Profit  Organizations,  or  45  CFR 
Part  74  Appendix  E — Principles  for 
Determining  Costs  AppUcable  to 
Research  and  Development  under 
Grants  and  Contracts  with  Hospitals,  or_. 
48  CFR  Part  31— Contract  Cost 
Principles  and  Procedures,  as 
applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to    . 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment,  or  general  support  services. 

(d)  No  other  prior  approval 
requirements  for  specific  items  are 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(e)  Except  for  requirements  listed  in 
paragraphs  (c)(1)  and  (c)(4)  of  this 
section,  the  Secretary  may  waive  cost- 
related  and  administrative  prior  written 
approvals  required  by  this  part  and 
OMB  Circulars  A-21  and  A-122.  These 
waivers  may  authorize  recipients  to  do 
any  one  or  more  of  the  following: 

(1)  Incur  pre-award  costs  90  calendar 
days  prior  to  award  or  more  than  90 
calendar  days  with  the  prior  approval  of 
the  Secretary'.  All  pre-award  costs  are 
incurred  at  the  recipient's  risk  (i.e.,  the 
Secretary  is  under  no  obligation  to 
reimburse  these  costs  if  for  any  reason 
the  recipient  does  not  receive  an  award 
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or  if  the  award  is  Less  than  anticipated 
and  inadequate  to  cover  these  costs). 

(2)(i)  Initiate  a  One-time  extension  of 
the  expiration  date  of  the  award  of  up 
to  12  months  unless  one  or  more  of  the 
following  conditions  apply^ 

(A)  The  terms  and  conditions  of 
award  prohibit  the  extension. 

(B)  The  extension  requires  additional 
Federal  funds. 

(C)  The  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(ii)  For  one-time  extensions,  the 
recipient  shall  notify  the  Secretary  in 
writing  with  the  supporting  reasons  and 
revised  expiration  date  at  least  10  days 
before  the  expiration  date  specified  in 
the  award.  This  one-time  extension  may 
not  be  exercised  merely  for  the  purpose 
of  using  unobligated  balances. 

(3)  Carry  fonvard  unobligated 
balancos.to  subsequent  funding  periods. 

(4)  For  awards  that  support  research, 
unless  the  Secretary  provides  otherwise 
in  the  award  or  in  ED's  regulations,  the 
prior  approval  requirements  described 
in  paragraph  (e)  of  this  section  are 
automatically  waived  (i.e.,  recipients 
need  not  obtain  prior  approvals)  unless 
one  of  the  conditions  included  in 
paragraph  (e)(2)(i)  of  this  section 
applies. 

ffl  The  Secretary  may  restrict  the  , 

transfer  of  funds  among  direct  cost 
categories  or  programs,  functions  andL 
activities  for  awards  in  which  the 
Federal  share  of  the  project  exceeds  \ 

$100,000  and  the  cumulative  amount  of 
the  transfers  exceeds  or  is  expected  to  '      i 
exceed  10  percent  of  the  total  budget  as 
last  approved  by  the  Secretary.  The  1 

Secretary  does  not  permit  a  transfer  that     1 
would  cause  any  Federal  appropriation       i 
or  part  thereof  to  be  used  for  purposes        i 
other  than  those  consistent  with  the 
original  intent  of  the  appropriation.  < 

(g)  All  other  changes  to  i 

nonconstruction  budgets,  except  for  the      i 
changes  described  in  paragraph  (j)  of  1 

For  the  cost  of  a — 

Private  nonprofit  organization  ottier  than  (1)  An  in 
of  higher  education;  (2)  a  hospital;  or  P)  an  oi 
tion  named  in  OMB  Circular  A-122  as  not  su 
that  circular.. 

Educational  instrtutioo ., 

Hospital „ _ 

Commercial  tor-pfofit  organization  other  than  a  I 
and  an  educationat  Institution. 


(b)  The  cost  principles  apphcable  to  a  S 
State,  a  local  government,  or  Federally 

recognized  Indian  tribal  government  are  a 

specified  ait  34  CFR  §  80.22.  a 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474;  " 

OMB  Circular  A-no)  f 

a 
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or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  these  costs). 

(2)(i)  Initiate  a  One-time  extension  of 
the  expiration  date  of  the  award  of  up 
to  12  months  unless  one  or  more  of  the 
following  conditions  apply; 

(A)  The  terms  and  coi^ditions  of 
award  prohibit  the  extension. 

(B)  The  extension  requires  additional 
Federal  funds. 

(C)  The  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(ii)  For  one-time  extensions,  the 
recipient  shall  notify  the  Secretary  in 
writing  with  the  supporting  reasons  and 
revised  expiration  date  at  least  10  days 
before  the  expiration  date  specified  in 
the  award.  This  one-time  extension  may 
not  be  exercised  merely  for  the  purpose 
of  using  unobhgated  balances. 

(3)  Carry  fonvard  unobligated 
balanccs.to  subsequent  funding  periods. 

(4)  For  awards  that  support  research, 
unless  the  Secretary  provides  otherwise 
in  the  avrard  or  in  ED's  regulations,  the 
prior  approval  requirements  described 
in  paragraph  (e)  of  this  section  are 
automatically  waived  (i.e.,  recipients 
need  not  obtain  prior  approvals)  imless 
one  of  the  conditions  included  in 
paragraph  (e)(2)(i)  of  this  section 
applies. 

fn  The  Secretary  may  restrict  the 
transfer  of  funds  among  direct  cost 
categories  or  programs,  functions  and 
activities  for  awards  in  which  the 
Federal  share  of  the  project  exceeds 
$100,000  and  the  cumulative  amount  of 
the  transfers  exceeds  or  is  expected  to ' 
exceed.  10  percent  of  the  total  budget  as 
last  approved  by  the  Secretary.  The 
Secretary  does  not  permit  a  transfer  that 
would  cause  any  Federal  appropriation 
or  piart  thereof  to  be  used  for  purposes 
other  than  those  consistent  with  the 
original  intent  of  the  appropriation. 

(g)  All  other  changes  to 
nonconstruction  budgets,  except  for  the 
changes  described  in  paragraph  (j)  of 


this  section,  do  no<  require  prior 
approval. 

(h)  For  c»tistruction  awards, 
recipients  shall  request  prior  written 
approval  promptly  bam  the  Secretary 
for  budget  revisions  whenever — 

(1)  The  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program; 

(2)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project;  or 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
imposed  consistent  with  apphcable 
OMB  cost  principles  listed  in  §  74.27. 

(i)  No  otner  prior  approval 
requirements  for  specific  items  may  be 
imposed  imless  a  de\iation  has  been 
approved  by  OMB. 

(j)  When  the  Secretary  makes  an 
award  that  prm'ides  support  for  both 
construction  and  nonconstruction  work, 
the  Secretary  may  require  the  recipient 
to  request  prior  approval  from  the 
Secretary  before  making  any  fund  or 
budget  transfers  between  the  two  types 
of  work  supported. 

(k)  For  both  construction  and 
nonconstruction  awards,  recipients 
shall  notify  the  Secretary  in  writing 
promptly  whenever  the  amount  of 
Federal  authorized  funds  is  expected  to 
exceed  the  needs  of  the  recipient  for  the 
project  period  by  more  than  $5,000  or 
five  percent  of  the  Federal  Bward, 
whichever  is  greater.  This  notification 
shall  not  be  required  if  an  application 
for  additional  hmding  is  submitted  for 
a  continuation  award. 

(1)  When  requesting  approval  for 
budget  revisions,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application  unless  the  Secretary 
indicates  a  letter  of  request  suffices. 

(m)  Within  30  calendar  day»  from  the 
date  of  receipt  of  the  request  for  budget 
revisions,  the  Secretary  shall  review  the 
request  and  notify  the  recipient  whether 
the  budget  revisions  have  been 


approved.  If  the  revision  is  still  under 
consideration  at  the  «id  of  30  calendar 
days,  the  Secretary  informs  the  recipient 
in  writing  of  the  date  when  the  recipient 
may  expect  the  decision. 

(20  U.S.C.  1221e-3(aMl)  and  3474:  OMB 
Circular  A-1 10) 

§74.26    Non-Federal  audits. 

-    (a)  Recipients  and  subrecipients  that 
are  institutions  of  higher  education  or 
other  non-profit  organizations  are 
subject  to  the  audit  requirements 
contained  in  OMB  Circular  A-1 33— 
Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Institutions. 

(b)  State  and  local  governments  are 
subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act  (31 
U.S.C.  7501-7)  and  the  ED  regulations 
implementing  OMB  Circular  A-1 28 — 
Audits  of  State  and  Local  Governments. 

(c)  Hospitals  not  covered  by  the  audit 
provisions  of  OMB  Circular  A-133  are 
subject  to  the  audit  requirements 
established  by  the  Secretary. 

(d)  Commercial  organizations  are 
subject  to  the  audit  requirements 
established  by  the  Secretary  or  the 
prime  recipient  as  incorporated  into  the 
award  document. 

(20  U.S.C.  1221e-3(a)(l)  and  3474:  C^B 
Circular  A-110) 

§  74.27    Aliowable  costs. 

(a)  For  each  kind  of  recipient,  there  is 
a  set  of  cost  principles  for  determining 
allowable  costs.  Allowability  of  costs 
are  determined  in  accordance  with  the 
<:ost  principles  applicable  to  the  entity 
incurring  the  costs,  as  specified  in  the 
following  chart. 

(Note:  OMB  circulars  are  available  from  the 
Office  of  Management  and  Budget, 
Publication  Office,  Room  2200,  New 
Executive  Office  Building.  Washington,  DC 
20503  (202)  395-7332.) 


For  the  cost  of  i 


Private  nonprofit  organization  ottier  ttian  (1)  An  tnstitutioo 
of  higtier  education;  (2)  a  hospital;  or  P)  an  organiza- 
tion named  in  OMB  Circular  A-1 22  as  not  sutjject  to 
that  circular.. 

Educational  institution , 

Hospital 

Commercial  tor-profit  organization  other  than  a  hospital 
and  an  educational  institution. 


Use  the  principles  ir>— 


OMB  Circular  A-122. 


OMB  Circular  A-21 . 
Appendix  E  to  45  CFR  Part  74. 

48  CFR  Pari  31  Contract  Cost  Principles  and  Procedures  or  unhorm  cost  accounting 
standards  that  coreply  with  cost  principles  acc^)table  to  ED. 


(b)  The  cost  principles  applicable  to  a 
State,  a  local  government,  or  Federally 
recognized  Indian  tribal  government  are 
specified  at  34  CFR  §  80.22. 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474; 
OMB  Circular  A-110) 


§74.:»    Period  of  «vailab«|y  of  funds. 

Where  a  funding  period  is  specified, 
a  recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  from 
obligations  incuired  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  the  Secretary. 


(20  U.S.C.  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-110) 

Property  Standards 

§  74.30    Purpose  of  property  standards. 

Sections  74.31  through  74.37  establish 
uniform  standards  governing 
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management  and  disposition  of  property 
furnished  by  ED  whose  cost  was 
charged  to  a  project  supported  by  a 
Federal  awaixl.  Recipients  shall  observe 
these  standards  unaer  awards.  The 
Secretary  does  not  impose  additional 
requirements,  unle^  specifically 
required  by  Federal  statute.  The 
recipient  may  use  ijs  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§§  74.31  through  7^37. 

(20  U.S.C.  1221e-3(a)il)  and  3474:  OMB 
Circular  A-1 10)  I 


Insurance  coverage. 


§74.31 

Recipients  shall,  kt  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquirec  with  Federal  funds 
as  provided  to  prop  srty  owned  by  the 


recipient.  Federally 
need  not  be  insured 


owned  property 
unless  required  by 


the  terms  and  cond  tions  of  the  award. 

(20  U.S.C.  1221e-3(a)^)  and  3474;  OMB 
Circular  A-110) 

§74^    Real  property. 

The  Secretary  prepcribes  requirements 
for  recipients  concerning  the  use  and 
disposition  of  real  property  acquired  in 
whole  or  in  part  under  awards.  Unless 
otherwise  provided  py  statute,  the 
minimum  requirements  provide  the 
following: 


perty  must  vest  in 
to  the  condition 
11  use  the  real 
orized  purpose  of 
it  is  needed  and 
e  property  without 


(a)  Title  to  real  p 
the  recipient  subje^ 
that  the  recipient  s! 
property  for  the  au 
the  project  as  long 
shall  not  encumber 
approval  of  the  Secnetary. 

(b)  The  recipient  i  hall  obtain  written 
approval  by  the  Sec  -etary  for  the  use  of 
real  property  in  othor  federally- 
sponsored  projects  ivhen  the  recipient 
determines  that  the  property  is  no 
longer  needed  for  tli  e  purpose  of  the 
original  project.  \Jsi  in  other  projects 
shall  be  Limited  to  tJ  lose  under 
federally-sponsored  projects  (i.e., 
awards)  that  have  pi  irposes  consistent 
with  those  authorizi  id  for  support  by  the 
Secretary. 

(c)  When  the  real  aroperty  is  no 
longer  needed  as  pr  ivided  in 
paragraphs  (a)  and  ( ))  of  this  section, 
the  recipient  shall  n  (quest  disposition 
instructions  from  Ep  or  its  successor 
Federal  awarding  agency.  The  Secretary 
observes  one  or  moos  of  the  following 
disposition  instructions: 

(1)  The  recipient  tiay  be  permitted  to 
retain  title  without  further  obUgation  to 
the  Federal  Govemi|ient  after  it 
compensates  the  Fe«  leral  Government 
for  that  percentage  c  f  the  current  fair 
market  value  of  the  broperty  attributable 


to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  Secretary  and  pay  the 
Federal  Government  for  that  percentage 
of  the  current  fair  market  value  of  the 
property  attributable  to  the  Federal 
participation  in  the  project  (after 
deducting  actual  and  reasonable  selling 
and  fix-up  expenses,  if  any,  from  the 
sales  proceeds).  When  the  recipient  is 
authorized  or  required  to  sell  the 
property,  proper  sales  procedures  must 
be  established  that  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party.  The  recipient  is  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

(20  U.S.C.  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-110) 

§74.33    Federally-owned  and  exempt 
property. 

(a)  Federally-owned  property.  (1)  Title 
to  federally-owned  property  remains 
vested  in  the  Federal  Government. 
Recipients  shall  submit  annually  an 
inventory  listing  of  federally-owned 
property  in  their  custody  to  the 
Secretary.  Upon  completion  of  the 
award  or  when  the  property  is  no  longer 
needed,  the  recipient  shall  report  the 
property  to  the  Secretary  for  further  ED 
utilization. 

(2)  If  ED  has  no  further  need  for  the 
property,  it  shall  be  declared  excess  and 
reported  to  the  General  Services 
Administration,  unless  the  Secretary  has 
statutory  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g., 
the  authority  provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.C. 
3710  (I))  to  donate  research  equipment 
to  educational  and  non-profit 
organizations  in  accordance  with  E.O. 
12821 — Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals.  Appropriate 
instructions  shall  be  issued  to  the 
recipient  by  the  Secretary. 

(b)  Exempt  property.  When  statutory 
authority  exists,  the  Secretary  may  vest 
title  to  property  acquired  with  Federal 
funds  in  the  recipient  without  further 
obhgation  to  the  Federal  Government 
and  under  conditions  the  Secretary 
considers  appropriate.  This  property  is 
"exempt  property."  Should  the 
Secretary  not  establish  conditions,  title 
to  exempt  property  upon  acquisition 
vests  in  the  recipient  without  further 
obligation  to  the  Federal  Government. 


(20  U.S.C.  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-110) 

§74,34    Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds' shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  may  not  use 
equipment  acquired  writh  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  imless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  may  not  encumber 
the  property  without  approval  of  the 
Secretary.  When  no  longer  needed  for 
the  original  project  or  program,  the 

.  recipient  shall  use  the  equipment  in 
connection  with  its  other  federally- 
sponsored  activities,  in  the  following 
order  of  priority: 

(1)  Activities  sponsored  by  the 
Federal  awarding  agency  which  funded 
the  original  project;  and  then 

(2)  Activities  sponsored  by  other 
Federal  awarding  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  other  use  will 
not  interfere  with  the  work  on  the 
project  or  program  for  which  the  ^ ; 
equipment  was  originally  acquired.  First 
preference  for  other  use  shall  be  given 

to  other  projects  or  programs  sponsored 
by  the  Federal  awarding  agency  that 
financed  the  equipment;  second 
preference  shall  be  given  to  projects  or ' 
programs  sponsored  by  other  Federal 
awarding  agencies.  If  the  equipment  is 
owned  by  the  Federal  Government,  use 
on  other  activities  not  sponsored  by  the 
Federal  Government  shall  be 
permissible  if  authorized  by  the  Federal 
awarding  agency.  User  charges  shall  be 
treated  as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of  the 
Secretary. 

(f)  The  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
federally-owned  equipment  shall 
include  all  of  the  following: 
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(1)  Equipment  records  shall  be  i 
maintained  accixrately  and  shall  include  ; 
the  following  information:                            i 

(i)  A  description  of  the  equipment. 

(ii)  Manufacturer's  serial  number,  ! 

model  number,  Federal  stock  number,  _     ] 
national  stock  number,  or  other  \ 

identification  number.  ,  ] 

(iii)  Source  of  the  equipment,  ( 

including  the  award  number. 

(iv)  Whether  title  vests  in  the  ( 

recipient  or  the  Federal  Government.  ( 

(v)  Acquisition  date  (or  date  received,  ', 
if  the  equipment  was  furnished  by  the  .  i 
Federal  Government)  and  cost.  i 

(vi)  Information  from  which  one  can  i 
calculate  the  percentage  of  Federal  ; 

participation  in  the  cost  of  the  i 

equipment  (not  applicable  to  equipment     j 
furnished  by  the  Federal  Government).        ( 

(vii)  Location  and  condition  of  the  « 

equipment  and  the  date  the  information     , 
was  reported.  j 

(viii)  Unit  acquisition  cost.  t 

(ix)  Ultimate  disposition  data,  j 

including  date  of  disposal  and  sales  i 

price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  ED  for  its  share. 

(2)  Equipment  owmed  by  the  Federal 
Government  must  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
must  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  must  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  must  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the 
Secretary. 

(5)  Adequate  maintenance  procedures 
must  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  must  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards: 

(1)  For  equipment  with  a  current  per 
unit  fair  market  value  of  S5000  or  more. 
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(1)  Equipment  records  shall  be 
maintained  acxurately  and  shall  include 
the  following  information: 

(i)  A  description  of  the  equipment. 

(ii)  Manufacturer's  serial  number, 
model  number.  Federal  stock  number,  _ 
national  stock  number,  or  other 
identiHcation  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(vj  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  ED  for  its  share. 

(2)  Equipment  ov\Tied  by  the  Federal 
Government  must  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
must  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accoiuting  records  must  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  must  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equipment  was 
owTied  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the 
Secretary. 

(5)  Adequate  maintenance  procedures 
must  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  must  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards: 

(1)  For  equipment  with  a  current  per 
unit  fair  market  value  of  S5000  or  more. 


the  recipient  may  retain  the  equipment 
for  other  uses  provided  that 
compensation  is  made  to  ED  or  its 
successor.  The  amount  of  compensation 
shall  be  computed  by  applying  the 
percentage  of  Federal  participation  in    / 
the  cost  of  the  original  project  or  / 

program  to  the  current  fair  market  value 
of  the  eauipment. 

(2)  If  tne  recipient  has  no  need  for  the 
equipment,  the  recipient  shall  request 
disposition  instructions  from  the 
Secretary.  The  Secretary  shall  determine 
whether  the  equipment  can  be  used  to 
meet  ED  requirements.  If  no 
requirement  exists  within  ED,  the 
availability  of  the  equipment  shall  be 
reported  to  the  General  Services 
Administration  by  the  Secretary  to 
determine  whether  a  requirement  for  the 
equipment  exists  in  other  Federal 
agencies.  The  Secretary  issues 
instructions  to  the  recipient  no  later 
than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procedures  govern: 

(i)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  ED  an  amount 
computed  by  applying  to  the  sales 
proceeds  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program.  However,  the 
recipient  shall  be  permitted  to  deduct 
and  retain  from  the  Federal  share  $500 
or  ten  percent  of  the  proceeds, 
whichever  is  less,  for  the  recipient's 
selling  and  handling  expenses. 

(ii)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  is  reimbursed  by  ED  by  an 
amount  which  is  computed  by  applying 
the  percentage  of  the  recipient's 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(iii)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  is  reimbursed  by  ED  for  costs 
incurred  in  its  disposition. 

(iv)  The  Secretary  may  reserve  the 
right  to  transfer  the  title  to  the  Federal 
Government  or  to  a  third  party  named 
by  the  Federal  Government  when  the 
third  party  is  otherwise  eligible  under 
existing  statutes.  This  transfer  shall  be 
subject  to  the  following  standards: 

(A)  The  equipment  must  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(B)  The  Secretary  issues  disposition 
instructions  within  120  calendar  days 
after  receipt  of  a  final  inventory.  The 
final  inventory  must  list  all  equipment 


acquired  with  grant  funds  and  federally- 
ovkTied  equipment.  If  the  Secretary  does 
not  issue  disposition  instructions  within 
the  120  calendar  day  period,  the 
recipient  shall  apply  the  standards  of 
this  section,  as  appropriate. 

(C)  When  the  Secretary  exercises  th»» 
right  to  take  title,  the  equipment  is 
subject  to  the  provisions  for  federally 
ovmed  equipment. 

(20  U.S.C.  1221e-3(a)(l)  and  3474:  OMR 
Circular  A-110) 

§  74.35    Supplies  and  other  expendable 
property. 

(a)  Title  to  supplies  and  other 
expendable  property  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  $5,000  in  total  aggregate 
value  upon  termination  or  completion 
of  the  project  or  program  and  the 
supplies  are  not  needed  for  any  other 
federally-sponsored  project  or  program, 
the  recipient  shall  retain  the  supplies 
for  use  on  non-Federal  sponsored 
activities  or  sell  them,  but  shall,  in 
either  case,  compensate  the  Federal 
Government  for  its  share.  The  amount  of 
compensation  shall  be  computed  in  the 
same  maimer  as  for  equipment. 

(b)  The  recipient  may  not  use  supplies 
acquired  with  Federal  funds  to  provide 
services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  thaji 
private  companies  charge  for  equivalent 
services,  unless  specifically  authorized 
by  Federal  statute  as  long  as  the  Federal 
(Government  retains  an  interest  in  the 
supplies. 

(20  U.S.C.  1221e-3(a)(l}  and  3474;  0MB 
Circular  A-110) 

§74.36    Intangible  property. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  under  an  award.  ED  and 
any  other  Federal  awarding  agency 
reserve  a  royalty-free,  nonexclusive,  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use  the  work  for  Federal 
purposes,  and  to  authorize  others  to  do 
so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including  government- 
wide  regulations  issued  by  the 
Department  of  Commerce  at  37  CFR  Part 
401 — Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Govenunent 
Grants,  Contracts  and  C-  operative 
Agreements. 

(c)  Unless  waived  by  the  Secretan,', 
the  Federal  Government  has  the  right 
to— 
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(1)  Obtain,  reproduce,  publish,  or 
othenxise  use  the  dita  first  produced 
under  an  award;  and 

(2)  Authorize  oth<  IPS  to  receive, 
reproduce,  publish,  or  otherwise  use 
these  data  for  Feder  il  purposes. 

(d)  Title  to  intang  ble  property  and 
debt  InstTTunents  ao  juired  under  an 
award  or  subaward  /ests  upon 
acquisition  in  the  re  ripient.  The 
recipient  shall  use  t  lat  property  for  the 
originally-authorizei  purpose,  and  the 
recipient  shall  not  eicumber  the 
property  without  ap  aroval  of  the 
Secretary.  When  no  longer  needed  for 
the  originally  authoi  ized  purpose, 
disposition  of  the  intangible  property 
shall  occur  in  accordance  with  the 
provisions  of  §  74.3'  (g). 

(20  U.S.C.  1221e-3(a)(  )  and  3474:  O.MB 
Circular  A-110) 

§  74.37    Property  tras  t  relationship. 

Real  property,  eqi  ipraont,  intangible 
property,  and  debt  instruments  that  are 
acquired  or  improveid  with  Federal 
funds  must  be  held  in  trust  by  the 
recipient  as  trustee  ijr  the  beneficiaries 
of  the  project  or  proj  [ram  under  which 
the  property  was  acquired  or  improved. 
The  Secretary  may  require  recipients  to 
record  liens  or  other  appropriate  notices 
of  record  to  indicate  that  personal  or 
real  property  has  be«  n  acquired  or 
improved  with  Fede-al  funds  and  that 
use  and  disposition  ;onditions  apply  to 
the  property. 

(20  U.S.C.  1221e-3(aK:  )  and  3474;  OMB 
Circular  .A-110) 

Procurement  Stands  rds 

§74.40    Pxirposeof  piocurement 
standards. 

Sections  74.41  thr  >ugh  74.48  contain 
standards  for  use  by  recipients  in 
establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  propertyi  equipment,  real 
property,  and  other  services  with 
Federal  funds.  Thesa  standards  are 
designed  to  ensure  t»at  these  materials 
and  services  are  obtained  in  an  effective 
manner  and  in  compliance  with  the 
provisions  of  applicable  Federal  statutes 
and  executive  orders ,  The  Secretary 
does  not  impose  additional  procurement 
standards  or  requireibents  upon 
recipients,  unless  spicifically  required 
by  Federal  statute  orlexecutive  order  or 
as  authorized  in  §§  74.4  or  74.14. 

(2OU.S.1:  1221e-3(aKl   and  3474:  OMB 
Circular  A-110) 

§  74.41    Recipient  resfonsibititles. 

The  standards  contained  in  this 
section  do  not  reliev(  1  the  recipient  of 
the  contractual  respc  tisibilities  arising 
under  its  contract(s).  The  recipient  is 


IMI 


the  responsible  authority,  without 
recourse  to  the  Secretary,  regarding  the 
settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  prociuements  entered  into 
in  support  of  an  award  or  other 
agreement.  This  includes  disputes, 
claims,  protests  of  award,  source 
evaluation,  or  other  matters  of  a 
contractual  nature.  Matters  concerning 
violation  of  statute  are  to  be  referred  to 
Federal.  State  or  local  authority  that 
may  have  proper  jurisdiction. 

(20  U.S.C  1221e-3(a)(l)  and  3474:  OMB 
Circular  A-110) 

§  74.42    Codes  of  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  A  conflict  would  arise  when 
the  employee,  officer,  or  agent,  any 
member  of  his  or  her  immediate  family, 
his  or  her  partner,  or  an  organization 
which  employs  or  is  about  to  employ 
any  of  the  parties  indicated  herein,  has 
a  financial  or  other  interest  in  the  firm 
selected  for  an  award.  The  officers, 
employees,  and  agents  of  the  recipient 
shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  these  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

(20  use  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-110) 

§74.43    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
or  requests  for  pro{X>sals  shall  be 
excluded  from  competing  for 
procurements.  Awards  must  be  made  to 
the  bidder  or  offeror  whose  bid  or  offer 


is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
establish  all  requirements  that  the 
bidder  or  offeror  shall  fulfill  in  order  for 
the  bid  or  offer  to  be  evaluated  by  the 
recipient.  Any  and  all  bids  or  offers  may 
be  rejected  when  it  is  in  the  recipient's 
interest  to  do  so. 

(20  U.S.C.  1221e-3(a)(l)  and  3474:  OMB 
Circular  A-110) 

§  74.44    Procurement  procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  must  provide  for,  at  a 
minimum,  that — 

(1)  Recipients  avoid  purchasing 
unnecessary  items; 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  piurchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement 
for  the  Federal  Government;  or 

(3)  Sohcitations  for  goods  and 
services  provide  for  all  of  the  following: 

(i)  A  Clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product,  or  service  to  be 
procured.  In  competitive  procurements, 
a  description  shall  not  contain  features 
which  uinduly  restrict  competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  reqiiirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  brand 
name  or  equal  descriptions  that  bidders 
are  required  to  meet  when  these  items 
are  included  in  the  solicitatioiL 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment,  and  are  energy  efficient. 

(b)  Positive  efforts  shall  be  made  by 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal: 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
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frames  for  purchases  and  contracts  to  1 

encourage  and  facilitate  participation  by    ] 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises.  ! 

(3)  Consider  in  the  contract  process         '< 
whether  firms  competing  for  larger  1 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms.     < 
and  women's  business  enterprises.  ' 

(4)  Encourage  contracting  with  ' 
consortiums  of  small  businesses,  ..  ' 
minority-owned  firms  and  women's  ( 
business  enterprises  when  a  contract  is  ( 
too  large  for  one  of  these  firms  to  handle 
individually.                                                   • 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  organizations  such  as  the     ' 
Small  Business  Administration  and  the       I 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-ov^med  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  must  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  must  not 
be  used. 

(d)  Contracts  are  made  only  with 
responsible  contractors  who  possess  the 
potential  abiUty  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration  is 
given  to  matters  as  contractor  integrity, 
record  of  past  performance,  financial 
and  technical  resources  or  accessibility 
to  other  necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  E.O.  12549 
(implemented  by  the  Secretary  in  34 
CFR  Part  85)  and  E.O.  12689— 
Debarment  and  Suspension. 

(e)  Recipients  shall,  on  request,  make 
available  for  the  Secretary,  pre-award 
review  and  procurement  documents, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc.,  when  any  of  the 
following  conditions  apply: 

(1)  A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  this 
part. 

(2)  The  procurement  is  expected  to 
exceed  the  small  purchase  threshold 
fixed  at  41  U.S.C.  403  (11)  (currently 
$25,000)  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  purchase 
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frames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  organizations  such  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-ovraed  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g.,  fijced  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  must  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  must  not 
be  used. 

(d)  Contracts  are  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration  is 
given  to  matters  as  contractor  integrity, 
record  of  past  performance,  financial 
and  technical  resources  or  accessibility 
to  other  necessary  resources.  In  certain 
circumstances,  contracts  v«th  certain 
parties  are  restricted  by  E.O.  12549 
(implemented  by  the  Secretary  in  34 
CFR  Part  85)  and  E.O.  12689— 
Debarment  and  Suspension. 

(e)  Recipients  shall,  on  request,  make 
available  for  the  Secretary,  pre-award 
review  and  procurement  documents, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc.,  when  any  of  the 
following  conditions  apply: 

(1)  A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
vdth  the  procurement  standards  in  this 
part. 

(2)  The  procurement  is  expected  to 
exceed  the  small  purchase  threshold 
fixed  at  41  U.S.C.  403  (11)  (currently 
$25,000)  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  purchase 


threshold,  specifies  a  "brand  name" 
product. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 

(20  U.S.C.  1221e-3(a)(l)  and  3-174;  OMB 
Circular  A-110) 

§74.45  Cost  and  price  analysis. 

Some  form  of  cost  or  price  analysis 
must  be  made  and  documented  in  the 
procurement  files  in  connection  with 
every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability, 
and  allowability. 

(20  U.S.C.  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-110) 

§  74.46    Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  must  include  the 
follovxring  at  a  minimum — 

(a)  Basis  for  contractor  selection; 

(b)  Justification  for  lack  of, 
competition  when  competitive  bids  or 
offers  are  not  obtained; 

(c)  Basis  for  award  cost  or  price. 

(20  U.S.C.  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-110) 

§74.47    Contract  administration. 

A  system  for  contract  administration 
must  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract,  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  document, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions,  and 
specifications  of  the  contract. 

(20  U.S.C.  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-110) 

§  74.48    Contract  provisions. 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  follovsang 
provisions  in  all  contracts.  The 
following  provisions  must  also  be 
apolied  to  subcontracts: 

(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 


instances  in  which  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  remedial  actions  as  may  be 
appropriate. 

fb)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  manner  by 
which  termination  shall  be  effected  and 
the  basis  for  settlement.  In  addition, 
contracts  must  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default,  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
must  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and 
payment  bonds  unless  the  construction 
contract  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  the 
Secretary  may  accept  the  bonding  policy 
and  requirements  of  the  recipient, 
provided  the  Secretary  has  made  a 
determination  that  the  Federal 
Government's  interest  is  adequately 
protected.  If  a  determination  has  not 
been  made,  the  minimum  requirements 
are  as  follows: 

(1)  A  bid  guarantee  ft-om  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  must  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
contractual  documents  as  may  be 
reauired  within  the  time  specified. 

l2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond  "  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  a 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required,  the 
bonds  must  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties  pursuant  to  31  CFR 
Part  223 — Surety  Companies  Doing 
Business  with  the  United  States. 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  awarded  by  recipients  muat 
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include  a  provision  tokhe  effect  that  the 
recipient.  ED,  the  Con^ptroller  General 
of  the  United  States,  o*^  any  of  their  duly 
authorized  representatives,  must  have 
access  to  any  books,  dccuments,  papers 
and  records  of  the  conpactor  which  are 
directly  pertinent  to  a  Specific  program 
for  the  purpose  of  making  audits, 
examinations,  excerpts  and 
transcriptions. 

(e)  All  contracts,  inc  luding  small 
purchases,  awarded  by  recipients  and 
their  contractors  must  contain  the 
procurement  provisioi  is  of  Appendix  A 
to  this  part,  as  appHca  jle. 

(20  US.C.  122ie-3(aMl)  ind  3474:  0MB 
Circular  A-1 10) 

Reports  and  Records 

§  74.50    Purpose  of  reports  and  records. 

Sections  74.51  through  74.53  establish 
the  procedures  for  monitoring  and 
reporting  on  the  recipient's  financial 
and  program  performance  and  the 
necessary  standard  retorting  forms. 
They  also  establish  Ki  »rd  retention 
requirements. 

(20  U.S.C.  1221e-3(aKl)  »nd  3474;  OMB 
Circular  A-1 10) 

§  74.51    Monltodng  and  reporting  program 
pertormance.  I 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward.  function,  or  activity 
supported  by  the  awa^.  Recipients 
shall  monitor  subawalds  to  ensure 
subrecipients  have  mat  the  audit 
requirements  in  §  74.26. 

(b)  The  Secretary  pr  ascribes  the 
frequency  with  which  the  jjerformance 
reports  shall  be  submilted.  Except  as 
provided  in  §  74.51(f),  pyerformance 
reports  are  not  requirad  more  frequently 
than  quarterly  or,  less  frequently  than 
annually.  Annual  repikrts  are  due  90 
calendar  days  after  th»  grant  year; 
quarterly  or  semi-annual  reports  are  due 
30  days  ailffl-  the  repotting  period.  The 
Secretary  may  require  annual  reports 
before  the  anniversarjj  dates  of  multiple 
year  awards  tn  lieu  of  these 
requirements.  The  final  performance 
reports  are  due  90  call  rndar  days  after 
the  expiration  or  term  [nation  of  the 
award. 

(c)  If  inappropriate,  a  final  technical 
or  performance  report  is  not  required 
after  completion  of  the  project 

(d)  When  required,  performance 
reports  must  generailf  contain,  for  each 
award,  brief  information  on  each  of  the 
following:  I 

(1)  A  comparison  oi  actual 
accomplishments  witn  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  invest!  gator,  or  both. 
Whenever  appropriati  •  and  the  output  of 


programs  or  projects  can  be  readily 
quantified,  this  quantitative  data  should 
be  related  to  cost  data  for  computation 
of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis, 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(e)  Recipients  are  not  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

ff)  Recipients  shall  immediately  notify 
the  Secretary  of  developments  that  have 
a  significant  impuct  on  the  award- 
supported  activities.  Also,  notification 
must  be  given  in  the  case  of  problems, 
delays,  or  adverse  conditions  which 
materially  impair  the  abifity  to  meet  the 
objectives  of  the  award.  This 
notification  must  include  a  statement  of 
the  action  taken  or  contemplated,  and 
any  assistance  needed  to  resolve  the 
situation. 

(g)  The  Secretary  may  make  site  visits, 
as  needed. 

(h)  The  Secretary  complies  with  the 
clearance  requirements  of  5  CFR  part 
1320  when  requesting  performance  data 
from  recipients. 

(20  U.S.Q  1221e-3(aHl)  and  3474;  OMB     . 
Circular  A-1 10) 

§  74.52    Financial  reporting. 

(a)  The  following  forms  or  other  forms 
as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients. 

(1)  SF-269  or  SF-269A— Financial 
Status  Report. 

(i)  Recipients  are  required  to  use  the 
SF-269  or  SF-269A  to  report  the  status 
of  funds  for  all  nonconstruction  projects 
or  programs.  The  Secretary  may  not 
require  the  SF-269  or  SF-269A  when, 
the  Secretary  determines  that  SF-270 — 
Request  for  Advance  or  Reimbursement, 
or  SF-272— Report  of  Federal  Cash 
Transactions — provides  adequate 
information  to  meet  the  Department's 
needs,  except  that  a  final  SF-269  or  SF- 
269A  is  required  at  the  completion  of 
the  project  wben  the  SF-270  is  used 
only  for  advances. 

(ii)  The  Secretary  prescribes  whether 
the  report  is  on  a  cash  or  accrual  basis. 
If  the  Secretary  requires  accrual 
information  and  the  recipient's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  recipient 
is  not  required  to  convert  its  accounting 
system,  but  shall  develop  accrual 
information  through  best  estimates 
based  on  an  analysis  of  the 
documentation  on  hand. 

(iii)  The  Secretary  determines  the 
frequency  of  the  Financial  Status  Report 
for  each  project  or  program,  considering 


the  size  and  complexity  of  the  particular 
project  or  program.  However,  the  report 
is  not  required  more  frequently  than 
quarterly  or  less  frequently  than 
annually.  A  final  repeat  is  required  at 
the  completion  of  the  agreement. 

(iv)  The  Secretary  requires  recipients 
to  submit  the  SF-269  or  SF-269A  (an 
original  and  no  more  than  two  copies) 
no  later  than  30  days  after  the  end  of 
each  specified  reporting  period  for 
quarterly  and  semi-annual  reports,  and 
90  calendar  days  for  annual  and  final 
reports.  Extensions  of  reporting  due 
dates  may  be  approved  by  the  Secretary 
upon  request  of  the  recipient. 

(2)  SF-272— Report  of  Federal  Cash 
Transactions. 

(i)  When  funds  are  advanced  to 
recipients  the  Secretary  requires  each 
recipient  to  submit  the  SF-272  and, 
when  necessary,  its  continuation  sheet. 
SF-272a.  The  Secretary  uses  this  report 
to  monitor  cash  advanced  to  recipients 
and  to  obtain  disbursement  information 
for  each  agreement  with  the  recipients. 

(ii)  The  Secretary  may  require 
forecasts  of  Federal  cash  requirements 
in  the  "Remarks"  section  of  the  report. 

(iii)  When  practical  and  deemed 
necessary,  the  Secretary  may  require 
recipients  to  report  in  the  "Remarks" 
section  the  amount  of  cash  advances 
received  in  excess  of  three  days. 
Recipients  shall  provide  short  narrative 
explanations  of  actions  taken  to  reduce 
the  excess  balances. 

(iv)  Recipients  shall  be  required  to 
submit  not  more  than  the  original  and 
two  copies  of  the  SF-272  1 5  calendar 
days  following  the  end  of  each  quarter. 
The  Secretary  may  require  a  monthly 
report  &t)m  those  recipients  receiving 
advances  totaling  $1  milUon  or  more  per 
year. 

(v)  The  Secretary  may  waive  the 
requirement  for  submission  of  the  SF- 
272  for  any  one  of  the  following  reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  advances  are  monitored  through 
other  forms  contained  in  this  section; 

(B)  If,  in  the  Secretary's  opinion,  the 
recipient's  accounting  controls  are 
adequate  to  minimize  excessive  Federal 
advances;  or 

(C)  When  the  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  the  Secretary  needs 
additional  information  or  more  frequent 
reports,  the  following  shall  be  observed: 

(1)  Wben  additional  information  is 
needed  to  comply  with  legislative 
requirements,  the  Secretary  shall  issue 
instructicms  to  require  recipients  to 
submit  information  under  the 
"Remarks"  section  of  the  reports. 

(2)  When  the  Secretary  determines 
that  a  recipient's  accounting  system 
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does  not  meet  the  standards  in  §  74.21, 
additional  pertinent  information  to 
further  monitor  awards  may  be  obtained  . 
upon  written  notice  to  the  recipient 
until  the  system  is  brought  up  to 
standard.  The  Secretary,  in  (Staining 
this  information,  complies  with  the 
report  clearance  requirements  of  5  CFR 
part  1320. 

(3)  The  Secretary  may  shade  out  any 
line  item  on  any  report  if  not  necessary. 

(4)  The  Secretary  may  accept  the 
identical  information  frcun  the 
recipients  in  machine  readable  format  or 
computer  printouts  or  electronic 
outputs  in  lieu  of  prescribed  formats. 

(5)  The  Secretary  may  provide 
computer  or  electronic  outputs  to 
recipients  when  these  outputs  expedite     . 
or  contribute  to  the  accuracy  of 
reporting. 

(20  U.S.C.  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-1 10) 

§74.53    Retention  and  access 
requirements  for  records. 

(a)  This  section  establishes 
requirements  for  record  retention  and 
^cess  to  records  for  awards  to 
recipients.  The  Secretary  does  not 
impose  any  other  record  retention  or 
access  requirements  upon  recipients. 

(b)  Finemcial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  five 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
fi-om  the  date  of  the  submission  of  the 
quarterly  or  annual  financial  rep>ort,  as 
authorized  by  the  Secretary.  The  only 
exceptions  are  the  following: 

(1)  If  any  litigation,  claim,  or  audit  is  i 
started  before  the  expiration  of  the  5'  i 
year  p>eriod.  the  records  shall  be  1 
retained  until  all  Utigation,  claims,  or 
audit  findings  involving  the  records  , 
have  been  resolved  and  final  action 
taken.                                                              ' 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds      ^ 
shall  be  retained  for  5  years  after  final 
disposition.  \ 

(3)  When  records  are  transferred  to  or 
maintained  by  the  Secretary,  the  5-year 
retention  requirement  is  not  applicable 
to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  sp)ecified  in 
§  74.53(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  Secretary. 

(d)  The  Secretary  requests  transfer  of 
certain  records  to  its  custody  from 
recipients  when  it  determines  that  the 
records  possess  long  term  retention 
value.  However,  in  order  to  avoid 
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does  not  meet  the  standards  in  §  74.21, 
additional  pertinent  information  to 
further  monitor  awards  may  be  obtained 
upon  written  notice  to  the  recipient 
until  the  system  is  brought  up  to 
standard.  The  Secretary,  in  retaining 
this  information,  complies  with  the 
report  clearance  requirements  of  5  CFR 
pffll  1320. 

(3)  The  Secretary  may  shade  out  any 
line  item  on  any  report  if  not  necessary. 

(4)  The  Secretary  may  accept  the 
identical  information  from  the 
recipients  in  machine  readable  format  or 
computer  printouts  or  electronic 
outputs  in  heu  of  prescribed  formats. 

(5)  The  Secretary  may  provide 
computer  or  electronic  outputs  to 
recipients  when  these  outputs  expedite 
or  contribute  to  the  accuracy  of 
reporting. 

(20  U.S.C.  1221fr-3(a)(l)  and  3474;  OMB 
Circular  A-1 10) 

§74.53    Retention  and  access 
requirements  for  records. 

(a)  This  section  establishes 
requirements  for  record  retention  and 
^cess  to  records  for  awards  to 
recipients.  The  Secretary  does  not 
impose  any  other  record  retention  or 
access  requirements  upon  recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  five 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  annually, 
from  the  date  of  the  submission  of  the 
quarterly  or  annual  financial  report,  as 
authorized  by  the  Secretary.  The  only 
exceptions  are  the  following: 

(1)  If  any  htigation.  claim,  or  audit  is 
started  before  the  expiration  of  the  5' 
year  period,  the  records  shall  be 
retained  until  all  Utigation,  claims,  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  5  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  Secretary,  the  5-year 
retention  requirement  is  not  applicable 
to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost- 
allocations  plans,  etc.  as  specified  in 
§  74.53(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  Secretary. 

(d)  The  Secretary  requests  transfer  of 
certain  records  to  its  custody  from 
recipients  when  it  determines  that  the 
records  possess  long  term  retention 
value.  However,  in  order  to  avoid 


duplicate  recordkeeping,  the  Secretary 
may  make  arrangements  for  recipients  to 
retain  any  records  that  are  continuously 
needed  for  joint  use. 

(e)  The  Secretary,  the  Inspector 
General.  ComptroUer  General  of  the 
United  States,  or  any  of  their  duly 
authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  dociunents.  papers,  or 
other  records  of  recipients  thiat  are 
pertinent  to  the  awards,  in  order  to 
make  audits,  examinations,  excerpts, 
transcripts,  and  copies  of  documents. 
This  right  also  includes  timely  and 
reasonable  access  to  a  recipient's 
personnel  for  the  purpose  of  interview 
and  discussion  related  to  these 
docimients.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  shall  last 
as  long  as  records  are  retained. 

(0  Unless  required  by  statute,  the 
Secretary  does  not  place  restrictions  on 
recipients  that  limit  public  access  to  the 
records  of  recipients  that  are  pertinent 
to  an  award,  except  when  the  Secretary 
can  demonstrate  that  the  records  must 
be  kept  confidential  and  would  have 
been  exempted  from  disclosiu^ 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  if  the  records  had 
belonged  to  ED. 

(g)  The  starting  date  for  retention  of 
the  following  types  of  docuiments 
(including  supporting  records)  is 
specified  in  paragraphs  (g)(1)  and  (2)  of 
this  section:  indirect  cost  rate 
computations  or  proposals;  cost 
allocation  plans;  and  any  similar 
accounting  computations  of  the  rate  at 
which  a  particular  group  of  costs  is 
chargeable  (such  as  computer  usage 
chargeback  rates  or  composite  fringe 
benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  to  the  Secretary  or  the 
subrecipient  submits  to  the  recipient  the 
proposal,  plan,  or  other  computation  to 
form  the  basis  for  negotiation  of  the  rate, 
then  the  5-year  retention  period  for  its " 
supporting  records  starts  on  the  date  of 
submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  the  Secretary  or  the  subrecipient  is 
not  required  to  submit  to  the  recipient 
the  proposal,  plan,  or  other  computation 
for  negotiation  piuposes,  then  the  5-year 
fetention  period  for  the  proposal,  plan, 
or  other  computation  and  its  supporting 
records  starts  at  the  end  of  the  fiscal 
year  (or  other  accounting  period) 
covered  by  the  proposal,  plan,  or  other 
computation. 

(20  use  1221e-3(a){l)  and  3474;  OMB 
Circular  A-1 10) 


Termination  and  Enforcement 

§  74.60    Purpose  of  tenmtnaBon  and 
enforcement 

Sections  74.61  and  74.62  establish 
uniform  suspension,  termination,  and 
enforcement  procedures. 

(20  U.S.C  1221e-3(aKl)  and  3474;  OMB 
Circular  A-1 10) 

§74.61    Termination. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only — 

(1)  By  the  Secretary,  if  a  recipient 
materially  fails  to  comply  with  the 
terms  and  conditions  of  an  award; 

(2)  By  the  Secretary  with  the  consent 
of  the  recipient,  in  which  case  the  two 
parties  shall  agree  upon  the  termination 
conditions,  including  the  elective  date 
and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated. 

(3)  By  the  recipient,  upxm  sending  to 
the  Secretary  written  notification 
containing  the  reasons  for  the 
termination,  the  effective  date,  and,  in 
the  case  of  partial  termination,  the 
portion  to  be  terminated.  However,  if 
the  Secretary  determines  in  the  case  of 
partial  termination  that  the  reduced  or 
modified  portion  of  the  grant  will  not 
accomphsh  the  purposes  for  which  the 
grant  was  made,  it  may  terminate  the 
grant  in  its  entirety  under  either 
paragraphs  (a)(1)  or  (2)  of  this  section. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  §  74.71(a), 
including  those  for  property 
management  as  appHcable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 

(20  U.S.C.  1221e-3(a)(l)"and  3474;  OMB 
Circular  A-1 10) 

§  74.62    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  apphcation,  or 
notice  of  award,  the  Secretary  may.  in 
addition  to  imposing  any  of  the  special 
conditions  outlined  in  §  74.14,  take  one 
or  more  of  the  following  actions,  as 
appropriate  in  the  circumstances: 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the 
Secretary. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  any  appUcable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 
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(3)  Wholly  or  pa^ly  suspend  or 
terminate  the  current  award. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available,    j 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action^  the  Secretary 
provides  the  recipient  an  opportunity 
for  hearing,  appeal  J  or  other 
administrative  prooeeding  to  which  the 
recipient  is  entitle^  under  any  statute  or 
regulation  applicable  to  the  action 
involved.  | 

(c)  Effects  of  suspension  and 
termination.  Costs  ^f  a  recipient 
resulting  from  obh^tions  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  ofjan  award  are  not 
allowable  unless  the  Secretary  expressly 
authorizes  them  in  the  notice  of 
suspension  or  term^ation  or 
subsequently.  Othef  recipient  costs 
during  suspension  ^r  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if — 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
recipient  before  theleffective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it,  aqd  in  the  case  of  a 
termination,  are  noiicancellable;  and 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  Suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  t )  debarment  and 
suspension.  The  enl3rcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  ED  from  in  itiating  a  debarment 
or  suspension  actioi  against  a  recipient 
under  34  CFR  Part  85  (see  §  74.13). 

(20  U.S.C  1221e-3(a)(:  )  and  3474:  0MB 
Circular  A-1 10) 

Subpart  [>— After-tHe-Award 
Requirements 


§  74.70    Purpose 

Sections  74.71  thrbugh 
closeout  procedures 
procedures  for  subsc  q 
disallowances  and 


aij 


(20  U.S.C  1221e-3(a)( 
Circular  A-110) 


74.73  contain 
and  other 
uent 
ustments. 

)  and  3474;  OMB 


§74.71    Ctoseout  procures. 

(a)  Recipients  shaB  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  avard,  all  financial, 
performance,  and  otker  reports  as 
required  by  the  term  i  and  conditions  of 
the  award.  The  Seottary  may  approve 
extensions  when  req  iiested  by  the 
recipient. 

(b)  Unless  the  Secietary  authorizes  an 
extension,  a  recipier  t  shall  liquidate  all 


obligations  incurred  under  the  award 
not  later  than  90  calendar  days  after  the 
funding  period  or  the  date  of 
completion  as  specified  in  the  terms  and 
conditions  of  the  award  or  in  ED 
implementing  instructions. 

(c)  The  Secretary  makes  prompt 
payments  to  a  recipient  for  allowable 
reimbursable  costs  under  the  award 
being  closed  out. 

(d)  The  recipient  shall  promptly 
refund  any  balances  of  unobligated  cash 
that  the  Secretary  has  advanced  or  paid 
and  that  is  not  authorized  to  be  retained 
by  the  recipient  for  use  in  other  projects. 
OMB  Qrcular  A-1 29  governs 
imretiuued  amoimts  that  become 
dehnquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  Secretary 
makes  a  settlement  for  any  upward  or 
downward  adjustments  to  the  Federal 
share  of  costs  after  closeout  reports  are 
received. 

(f)  The  recipient  shall  accoimt  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
§§  74.31  through  74.37. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  the  Secretary  shall  retain  the 
right  to  recover  an  appropriate  amount 
after  fully  considering  the 
recommendations  on  disallowed  costs 
resulting  &t>m  the  final  audit. 

(20  U.S.C.  1221e-3(a){l)  and  3474;  OMB 
Circular  A-110) 

§  74.72    Subsequent  adjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following: 

(1)  The  right  of  the  Secretary  to 
disallow  costs  and  recover  funds  on  the 
basis  of  a  later  audit  or  other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  74.26. 
(4>  Property  management 

requirements  in  §§  74.31  through  74.37. 

(5)  Records  retention  as  required  in 
§74.53. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  Secretary 
and  the  recipient,  provided  the 
responsibilities  of  the  recipient  referred 
to  in  §  74.73(a).  Including  those  for 
property  management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

(20  U.S.C.  1221e-3(a)(l)  and  3474;  OMB 
Circular  A-110) 


§  74.73    Cotiectlon  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment,  the  Secretarj'  may  reduce  the 
debt  by — 

(1)  Making  an  administrative  off'set 
against  other  requests  for 
reimbursements; 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient;  or 

(3)  Taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law,  the  Secretary  charges  interest  on  an 
overdue  debt  in  accordance  with  4  CFR 
Chapter  II— Federal  Claims  Collection 
Standards. 

(20  U.S.C.  1221e-3(aKl)  and  3474;  OMB 
Circular  A-110) 

Appendix  A  to  Part  74 — Contract 
Provisions 

All  contracts,  awarded  by  a  recipient 
ificluding  small  purchases,  shall  contain  the 
following  provisions  as  applicable:  * 

1.  Equal  Employment  Opportunity — All 
contracts  must  contain  a  provision  requiring 
compliance  with  E.O.  11246 — Equal 
Employment  Opportunity,  as  amended  by 
E.O.  11375 — Amending  Executive  Order 

1 1 246  Relating  to  Equal  Employment 
Opportunity,  and  as  supplemented  by 
regulations  at  41  CFR  Part  60— Office  of 
Federal  Contract  Compliance  Programs. 
Equal  Employment  Opportunity.  Department 
of  Labor. 

2.  Copeland  "Anti-Kickback"  Act  (18 
U.S.C.  874  and  40  U.S.C  276c)— All 
contracts  and  subgrants  in  excess  of  S2.000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  must  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874).  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  Part  3— Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States).  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

3.  Davis-Bacon  Act,  as  amended  (40  U.S.C. 
276a  to  a-7h-Whea  required  by  Federal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2,000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C  276a  to  a-7)  and 
as  supplemented  by  Department  of  Labor 
regulations  (29  CFR  Part  5— Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
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Construction).  Under  this  Act,  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  sp>ecified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Department  of  Latwr  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  up>on  the  acceptance  of  the 
wage  determination-  The  recipient  shall 
report  ail  suspected  or  reported  violations  to 
the  Federal  awarding  agency. 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333}-^V/heTe 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  S2,0O0  for 
construction  contracts  and  in  excess  of  S2500 
for  other  contracts  that  involve  the 
employment  of  mechanics  or  laborers  must 
include  a  provision  for  compliance  with 
Sections  102  and  107  of  the  ConU^ct  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C 
327-333).  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  Part  5).  Under 
Section  102  of  the  Act,  each  contractor  shall 
be  required  to  compnite  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 
standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  V/z 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
constniction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous,  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  must  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  Part  401— Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Coof)erative  Agreements,  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

6.  Clean  Air  Act  (42  U.S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  et  seq).  as  amended— 
Contracts  and  subgrants  of  amounts  in  excess 
of  SIOO.OOO  shall  contain  a  provision  that 
requires  the  recipient  to  agree  to  comply  with 
all  applicable  standards,  orders,  or 
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Construction).  Under  this  Act,  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
niinimum  wages  sptecified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Department  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  up>on  the  acceptance  of  the 
wage  determination-  The  recipient  shall 
report  ail  suspected  or  reported  violations  to 
the  Federal  awarding  agency. 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)— Where 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  S2,0O0  for 
construction  contracts  and  in  excess  of  S2500 
for  other  contracts  that  involve  the 
employment  of  mechanics  or  laborers  must 
include  a  provision  for  compliance  with 
Sections  102  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.Q 
327-333),  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  Part  5).  Under 
Section  102  of  the  Act,  each  contractor  shall 
be  required  to  compnite  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 
standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
comp>ensated  at  a  rate  of  not  less  than  I'/i 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous,  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  must  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  Part  401— Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements,  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

6.  Qean  Air  Act  (42  U.S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  125t  et  seq.).  as  amended— 
Contracts  and  subgrants  of  amounts  in  excess 
of  5100,000  shall  contain  a  provision  that 
requires  the  recipient  to  agree  to  comply  with 
all  applicable  standards,  orders,  or 


regulations  issued  pursuant  to  the  Clean  Air 
Act  (42  U.S.C  7401  et  seq.)  and  the  Federal 
Water  Pollution  Control  Act  as  amended  (33 
U.S.C.  1251  et  seq.).  Violations  shall  bo 
reported  to  ED  and  the  Regional  Office  of  the 
Environmental  Protection  Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1352) — Contractors  who  apply  or  bid 
for  an  award  of  $100,000  or  more  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Feideral 
contract,  grant,  or  any  other  award  covered 
by  31  U.S.C  1352.  Each  tier  shall  also 
disclose  any  lobbying  with  non-Federal 
funds  that  takes  place  in  connection  with 
obtaining  any  Federal  award.  The  disclosures 
are  forwarded  from  tier  to  tier  up  to  the 
recipient. 

8.  Debarment  and  Suspension  (E.O.  12549 
and  E.O.  12689)— Uo  contract  may  be  made 
to  parties  listed  on  the  General  Services 
Administration's  List  of  Parties  Excluded 
from  Federal  Procurement  or 
Nonprocurement  Programs  in  accordance 
with  E.O  12549  and  E.O.  12689— Debarment 
and  Suspension.  This  list  contains  the  names 
of  parties  debarred,  suspended,  or  otherwise 
excluded  by  agencies,  and  contractors 
declared  ineligible  under  statutory  or 
regulatory  authority  other  than  EO.  12549. 

Contractors  with  awards  that  exceed  the 
small  purchase  threshold  must  provide  the 
required  certification  regarding  its  exclusion 
status  and  that  of  its  principal  employees. 
(20  U.S.C.  1221e-3(a)(l)  and  3474:  OMB 
Circular  A-1 10) 

PART  77— DEFINITIONS  THAT  APPLY 
TO  DEPARTMENT  REGULATIONS 

2.  The  authority  citation  for  Part  77 
continues  to  read  as  follows: 

(Authority:  20  U.S.C.  1221e-3(a)(l),  2831(a), 
2974(b).  and  3474) 

3.  In  §  77.1,  paragraph  (b)  is  revised, 
and  paragraph  (c)  is  amended  by  adding 
the  definitions  of  Budget  and  Grantee, 
and  removing  the  definitions  of  Award 
and  Project  period  as  follows: 

§77.1    Definitions  that  apply  to  all 
Department  programs. 

*         •         *         •         * 

(b)  Unless  a  statute  or  regulation 
provides  otherwise,  the  following 
definitions  in  part  74  or  80  of  this  title 
apply  to  the  regulations  in  Title  34  of 


the  Code  of  Federal  Regulations.  The 
section  of  part  74  or  80  that  contains  the 
definition  is  given  in  parentheses. 
Award  (§  74.2) 
Contract  (includes  definition  of 

"Subcontract")  (§  74.2)  (§80.3) 
Equipment  (§  74.2)  (§  80.3) 
Granr(§  80.3) 
Personal  property  {%  74.2) 
Project  period  (%  7 4. 2) 
Real  property  (§  74.2)  (§  80.3) 
Recipient  (§  74.2) 
Supplies  (§  74.2)  (§  80.3) 

(c)*   *   • 

Budget  means  that  recipient's 
financial  plan  for  carrying  out  the 
project  or  program. 
•        »        •        •        • 

Grantee  means  the  legal  entity  other 
than  a  Government  subject  to  34  CFR 
Part  80  to  which  a  grant  is  awarded  and 
which  is  accountable  to  the  Federal 
Government  for  the  use  of  the  funds 
provided.  The  grantee  is  the  entire  legal 
entity  even  if  only  a  particular 
component  of  the  entity  is  designated  in 
the  award  document.  For  example,  a 
grant  award  document  may  name  as  the 
grantee  one  school  or  campus  of  a 
university.  In  this  case,  the  granting 
agency  usually  intends,  or  actually 
intends,  that  the  named  component 
assume  primary  or  sole  respdnsibility 
for  administering  the  grant-assisted 
project  or  program.  Nevertheless,  the 
naming  of  a  component  of  a  legal  entity 
as  the  grantee  in  a  grant  award 
document  shall  not  be  construed  as 
relieving  the  whole  legal  entity  from 
accountability  to  the  Federal 
Government  for  the  use  of  the  funds 
provided.  (This  definition  is  not 
intended  to  affect  the  eligibility- 
provision  of  grant  programs  in  which 
eligibility  is  limited  to  organizations 
which  may  be  only  components  of  a 
legal  entity.)  The  term  "grantee"  does 
not  include  any  secondary  recipients 
such  as  subgrantees,  contractors,  etc.. 
who  may  receive  funds  from  a  grantee 
pursuant  to  a  grant.  The  definition  of 
"grantee"  for  State,  local,  and  tribal 
governments  is  contained  in  34  CFR 
80.3. 
•         »         •         *         • 

(FR  Doc.  94-16159  Filed  7-5-94;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  551 
[BOP-1007-F] 


RIN112a-AA12 


Smoking/No  Smokini 

agency:  Bureau  of  Prisons 
ACTJON:  Final  rule. 


summary:  In  this  dociiment 
of  Prisons  is  revising 
its  regulations  on  Smiking/N 
Areas.  As  revised,  des  ignated 
areas  at  the  Biu«au's 
centers  and  minimuni 
institutions  ordinarily 
of  buildings  and  awaj 
Wardens  at  all  low,  m  jdium 
administrative  institu  ions 
medical  referral  cente  "s 
but  are  not  required,  t  j 
smoking  areas  in  addi  ion 
smoking  areas.  Additipnal 
have  been  revised  or 
sake  of  clarity  or  to  avtoi 
This  amendment  is  in  tended 
for  a  clean  air  environ  ment 
protect  the  health  and 
inmates. 

DATES:  Effective  Augukt 
Wardens  may  request  up 
extension  for  compliahce. 
ADDRESSES:  Office  of 
Bureau  of  Prisons,  HClLC 
First  Street.  NW..  Wa^ 
20534. 


FOR  FURTHER 
Nanovic,  Office  of 
Bureau  of  Prisons, 
6655. 


phi»: 


SUPPLEMENTARY 
Bureau  of  Prisons  is 
regulations  on 
Areas.  A  final  rule  on 
published  in  the 
November  16.  1989 

On  February  8,  199' 
Prisons  published  a 
requiring  that 
designated  by  Wardei^ 
referral  centers  and  at 


(5i 


security  mstitutions 
outside  of  all  buildi 
all  entrances  so  as  not 
to  second-hand  smokt 
remaining  Bureau 
proposed  rule  specifi 
may.  but  is  not 
indoor  smoking  areas 
outdoor  smoking  area! 
rule  also  reorganized 
regulations  for  the 
avoid  redundancy.  Fo  ■ 
regulations  had  conta 


lings 


!sak3 


Areas 

.  Justice. 


,  the  Bureau 
( ind  reorganizing 
o  Smoking 
smoking 
ihedical  referral 
security 
shall  be  outside 
from  entrances. 
,  high,  and 
other  than 
may  continue, 
designate  indoor 
to  outdoor 
provisions 
)rganized  for  the 
d  redundancy. 
to  provide 
and  to 
safety  of  staff  and 

1, 1994.  Bureau 
to  a  six  month 

(^neral  Counsel. 
Room  754,  320 
ington,  DC 


INFORMATION  CONTACT:  Roy 
Counsel, 
ne (202)  514- 


Gei  leral  i 


INFORMATION:  The 
a  nending  its 
Smokii  ig/No  Smoking 
this  subject  was 
Federal  Register  on 
FR  47753). 
the  Bureau  of 
pkposed  rule 
smokii  ig  areas"  to  be 
at  medical 


minimum 
sltall  ordinarily  be . 
and  away  from 
to  expose  others 
As  for  the 
institutions,  the 

that  the  Warden 
required  to,  designate 
n  addition  to 
.  The  proposed 
ind  revised  the 
of  clarity  and  to 
example,  the 
i  ned  cross 


references  qualifying  those  locations 
where  smoking  ordinarily  was  not 
permitted.  Because  the  VVarden  is 
responsible  for  designating  smoking 
areas,  ordinarily  only  where  the  needs 
of  effective  operations  so  require,  the 
Bureau  deems  it  unnecessary  to  list  in 
its  revised  regulations  specific  locations 
which  would  still  be  subject  to  the 
Warden's  discretion.  The  listing  of  these 
locations  has  therefore  been  removed 
from  the  regulation,  but  remains  as 
guidance  in  implementing  instructions 
to  staff.  The  revised  regulations  also 
contain  a  nomenclature  change  in 
which  the  title  "Warden"  has  been 
substituted  for  "Chief  Executive 
Officer". 

The  comment  period  closed  on  April 
11,  1994.  The  Bureau  received 
comments  from  only  one  respondent. 
The  commenter,  a  public  health  interest 
group,  stated  that  it  supported  the 
proposal  and  believed  it  to  be  an 
important  health  measure.  The 
commenter  further  recommended  that 
in  the  cases  in  which  the  Warden 
decides  to  designate  an  indoor  smoking 
area,  the  area  should  be  separately 
ventilated  so  that  the  air  is  vented 
directly  to  the  outside  and  does  not  mix 
with  the  air  circulating  in  other  parts  of 
the  facility.  Finally,  the  commenter 
stated  that  it  believed  it  essential  that 
smoking  cessation  services  for 
employees  and  inmates  be  made 
available  as  part  of  a  policy  for  a 
smokefree  environment. 

In  response  to  these  comments,  the 
Bureau  wishes  to  note  that  guidance  on 
ventilation  requirements  for  indoor 
smoking  areas  is  provided  in  its  internal 
instructions  to  staff.  Given  the  limited 
number  of  indoor  smoking  areas  which 
may  be  authorized  under  §  551.163(b) 
and  the  constraints  of  operations  in  a 
correctional  setting,  the  Bureau  believes 
it  unnecessary  to  include  more  specific 
direction  in  its  regulations.  The  Bureau 
also  wishes  to  note  that  separate  poUcy 
on  the  provisioning  of  wellness 
programs  to  staff  and  to  inmates  does 
allow  for  participation  in  smoking 
cessation  programs.  While  budget  and 
staff  limitations  initially  may  l^nit  such 
staff  and  inmate  participation  to  those 
institutions  most  affected  by  the  revised 
regulations,  the  Bureau  is  committed  to 
extending  program  opportunities  at  all 
facilities. 

Therefore,  in  light  of  the  above 
comment  and  agency  response,  the 
Bureau  is  adopting  Uie  proposed 
amendments  as  a  final  rule  vdthout 
change. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 


reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  smgll  entities. 

List  of  Subjects  in  28  CFR  Part  551 

Prisoners. 
Kathleen  M.  Hawk, 

Director,  Bureau  of  Prisons 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the    - 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  551  in 
subchapter  C  of  28  CFR.  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  551— MISCELLANEOUS 

1 .  The  authority  citation  for  28  CFR 
part  551  continues  to  read  as  follows: 

Authority:  5  U.S.G.  301;  18  U.S.C.  1512. 
3621,  3622,  3624.  4001,  4005,  4042,  4081, 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1 ,  1987); 
4161-4166  (Repealed  as  to  offenses 
committed  on  or  after  November  1, 1987). 
5006-5024  (Repealed  October  12. 1984  as  to 
offenses  committed  after  that  date),  5039;  28 
U.S.C  509.  510;  Pub.  L.  99-500  (sec.  209);  28 
CFR  0.95-0.99. 

2.  Subpart  N,  consisting  of  §§  551.160 
through  551.163,  is  revised  to  consist  of 
§§  551.160  through  551.164  as  follows: 

Subpart  N — Smoking/No  Smoking  Areas 

Sec. 

551.160  PurjMJse  and  scope. 

551.161  Definitions. 

551.162  Designated  no  smoking  areas. 

551.163  Designated  smoking  areas. 

551.164  Notice  of  smoking  areas. 

Subpart  N — Smoking/No  Sfnoking 
Areas 

§  551 .1 60    Purpose  and  scope. 

To  advance  towards  becoming  a  clean 
air  environment  and  to  protect  the 
health  and  safety  of  staff  and  inmates, 
the  Bureau  of  Prisons  will  restrict  areas 
and  circumstances  where  smoking  is 
permitted  within  its  institutions  and 
offices. 

§551.161    Definitions. 

For  purpose  of  this  subpart,  smoking 
is  defined  as  carrj'ing  or  inhahng  a 
lighted  cigar,  cigarette,  pipe  or  other 
lighted  tobacco  products. 

§  551.162    Designated  no  smoking  areas. 

All  areas  of  Bureau  of  Prisons 
facilities  and  vehicles  are  no  smoking 


areas  unless  specifically-designated  as  a 
smoking  area  by  the  Warden  as  set  forth 
in  §551.163.     ' 

§551.163    Designated  smoking  areas. 

(a)  At  all  medical  referralcentcrs, 
including  housing  units,  and  at 
minimum  security  institutions, 
including  satellite  camps  and  intensive 
confinement  centers,  the  Warden  shall 
identify  "smoking  areas",  ordinarily 
outside  of  all  buildings  and  away  from 
all  entrances  so  as  not  to  expose  others 
to  second-hand  smoke. 
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areas  unless  specifically  designated  as  a 
smoking  area  by  the  Warden  as  set  forth 
in  §551.163. 

§551.163    Designated  smoking  areas. 

(a)  At  all  medical  referral  centers, 
including  housing  units,  and  at 
minimum  security  institutions, 
including  satellite  camps  and  intensive 
confinement  centers,  the  Warden  shall 
identify  "smoking  areas",  ordinarily 
outside  of  all  buildings  and  away  from 
all  entrances  so  as  not  to  expose  others 
to  second-hand  smoke. 


(b)  At  all  low,  medium,  high,  and 
administrative  institutions  other  than 
medical  referral  centers,  the  Warden 
shall  identify  outdoor  smoking  areas 
and  may,  but  is  not  required  to, 
designate  a  limited  number  of  indoor 
smoking  areas  where  the  needs  of 
effective  operations  so  require, 
especially  for  those  who  may  be 
employed  in,  or  restricted  to,  a 
nonsmoking  area  for  an  extended  period 
of  time. 

(c)  To  the  maximum  extent 
practicable  nonsmoking  inmates  shall 


be  housed  in  nonsmoking  living 
quarters. 

§551.164    Notice  of  smoking  areas. 

The  Warden  shall  ensure  that 
smoking  areas  are  clearly  identified  by 
the  appropriate  placement  of  signs.  The 
absence  of  a  sign  shall  be  interpreted  as 
indicating  a  no  smoking  area. 
Appropriate  disciplinary  action  shall  be 
taken  for  failure  to  observe  smoking 
restrictions. 

iFR  Doc.  94-16309  Filed  7-5-W,  8-15  aiii| 
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URBAN  DEVELOPM 


Office  of  the  Assist*  nt  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-37W ;  FR-3677-N-01] 

Funding  Availabilitv  (NOFA)  (or 
Service  Coordinators  for  the  HOPE  for 
Elderly  lndependen<ie  Program 


Federal  Register  /  V 


HOUSING  AND 
ENT 


agency:  Office  of  theji 

Secretarv  for  Public 

Housing.  HUD. 

ACTION:  Notice  of  funding  availability 

for  fiscal  vear  (FY) 


Assistant 
4nd  Indian 


1<94. 


;5 


ser  nee 


summary:  This  NOF 
availability  of  up  to 
Section  8  fees  for 
conjunction  with  the 
Independence 
housing  agency  (PH;*  ) 
rental  voucher  fundi:  ig 
supportive  services 
or  FY  1993  HOPE  for 
Indef)endence  Progra  m 
may  apply  for  funds 
to  employ  or  otherw 
services  of  up  to  one 
for  a  period  of  up  to 


announces  the 
million  in 
coordinators  in 
HOPE  for  Elderly 
1.  Each  public 
that  received 
and  funding  for 
linderlheFY  1992 
Elderly 

competitions 
inder  this  NOFA, 

retain  the 
service  coordinator 
ive  years.  A  part- 


Totat  Burden  Hoes 


I.  Purpose  and  Substantive  Description 

la)  Authority 

sing  and 

t  Act  of  1992  (HCDA 
approved  October  28, 


He  J 


ic  n 


Section  675  of  the 
Communitv  Developmi 
1992)  (Pub'  L  102-.550 
1992). 

lb)  Allocation  Amou.  its 


For  FY  1994,  the 
Veterans  Affairs  and 
Development,  and 
Agencies  Appropriat  on 
(Pub.  L.  103-124,3 
1993).  (94  App.  Act) 
available  for  the 
'of  HCDA  1992.  An  e 
apply  for  a  maximun 
Section  8  fees  to  su 
service  coordinator 
HUD  may  fund  appli 
the  requested  amoun 
HUD  State  or  Area  O  fie 


review. 

To  the  extent  that 
PHA's  required  mate  i 
the  costs  of  support 
HOPE  for  Elderly  In^ep 
Program  included  tb 


time  service  coordinator  may  be 
retained  where  appropriate.  The  NOFA 
contains  information  concerning  the 
deadline  for  filing  applications; 
eligibility  of  applicants;  available 
amounts;  selection  criteria;  and  the 
application  and  selection  process. 

DATES:  Applications  are  due  on  August 
5,  1994,  by  3  p.m.  local  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit.  Director,  Operations 
Branch,  Rental  Assistance  Division, 
Office  of  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  room  4220.  451  Seventh 
Street,  SW.,  Washington,  DC  204 10- 
8000.  telephone  number  (202)  708- 
0477.  Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-4594.  (These 
numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Pap>erwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Papei:work 
Reduction  Act  of  1980  (44  U.S.C.  3501- 


3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  OMB  control  number.  The  • 
0MB  control  number,  when  assigned, 
will  be  announced  in  the  Federal 
Register. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  NOFA  are  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  for  this  NOFA  is 
provided  below.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk,  451  Seventh  Street. 
SVV..  Room  10276.  Washington.  DC 
20410-0500;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  HUD. 
Washington,  DC  20503. 


No.  of  re- 
spondents 


28 


No.  ol  re- 
sponses per 
respondent 


1 


Total  annual 
respondents 


28 


Hours  per  re- 
sponse 


Total  burden 
hours 


>40 


140 
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1  ny  applicant 
of  50  percent  of 
services  for  the 
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dollar  vdlue  of  a 


service  coordinator's  ser\ices,  and 
funding  is  received  under  this  NOFA  to 
pay  the  costs  of  a  service  coordinator, 
that  dollar  value  match  must  be 
replaced  with  payment  for  other 
supportive  services  costs. 

Ic)  Eligibility 

(1)  Eligible  Activity 

Funds  are  available  under  this  NOFA 
lo  employ  or  otherwise  retain  the 
services  of  up  to  one  service  coordinator 
for  a  period  of  up  to  five  years  in 
conjunction  with  the  HOPE  for  Elderly 
Independence  Program.  A  part-time 
service  coordinator  may  be  retained 
where  appropriate. 

The  HOPE  for  Elderly  Independence 
Program  is  intended  to  demonstrate  that 
effectively  targeted  and  tailored 
supportive  services,  coupled  with 
tenant-based  rental  voucher  assistance, 
can  help  frail  elderly  persons  continue 
to  live  independently  in  a  cost  efficient 
way  and  prevent  premature  or 
unnecessary  institutionalization. 
Effective  delivery'  of  supportive  ser\ices 


is  the  critical  element  in  a  successful 
program. 

Supportive  services  for  the  frail 
elderly  are  coordinated  by  a  PHA 
through  a  service  coordinator  and  a 
professional  assessment  committee 
(PAC).  The  PAC  is  competent  to 
appraise  the  functional  abilities  of  frail 
elderly  persons  with  respect  to  the 
performance  of  normal  daily  Hving 
activities.  The  service  coordinator  is 
skilled  and  trained  in  dealing  with  the 
frail  elderly,  is  a  member  of  the  PAC, 
and  is  responsible  for  assuring,  through 
case  management,  that  program 
participants  are  linked  to  the  supportive 
services  they  need  to  continue 
independent  living. 

(i)  A  service  coordinator's  training, 
educational,  and  work  experiences  must 
meet  the  following  minimum 
guidelines: 

(A)  A  Bachelor  of  Social  Work  or 
degree  in  a  related  field  such  as 
gerontology,  psychology  or  counseling 
is  preferable;  a  college  degree  is  fully 
acceptable.  However,  individuals 
without  3  degree  but  with  appropriatu 


work  experience  may  be  hired.  A  PHA 
may  hire  a  person  without  a  degree, 
with  appropriate  justification. 

(B)  The  service  coordinator  must  be 
trained  in  the  aging  process,  elder 
services,  disability  services,  eligibility 
for  and  procedures  of  federal  and 
applicable  State  entitlement  programs, 
legal  liability  issues  relating  to 
providing  service  coordination,  drug 
and  alcohol  use  and  abuse  by  the 
elderly,  tmd  mental  heahh  issues.  This 
requirement  is  not  a  prerequisite  for 
hiring.  However,  training  requirements, 
if  not  met  at  the  point  of  hiring,  must 
be  satisfied  within  one  year. 

(C)  Two  years  of  experience  in  social 
services  delivery  with  senior  citizens  or 
demonstrated  working  knowledge  of 
supportive  services  and  other  resources 
for  senior  citizens  in  the  jurisdiction 
where  the  demonstration  is  located. 

(D)  Ability  to  advocate,  problem-solve 
and  provide  results  for  the  elderly 
served. 

(E)  Demonstrated  wTiting  and 
organizational  skills. 

(ii)  A  service  coordinator  performs  the 
following  functions: 

(A)  Consults  with  frail  elderly  tenants, 
service  providers,  owners  and  other 
appropriate  persons  to  identify  the 
particular  needs  and  characteristics  of 
frail  elderly  persons. 

(B)  Builds  professional  relationships 
with  agencies,  service  providers  and 
volunteers  in  the  community  to  secure 
ongoing  provision  of  supportive  services 
and  other  necessary  items  for  the 
program.  Shops  to  determine  the  best 
value  in  service  pricing  to  assure 
individualized,  flexible  and  creative 
services  for  the  frail  elderly.  May  set  up 
a  directory  of  service  providers. 

(C)  Screens  applicants  for  the  HOPE 
for  Elderly  Independence  Program, 
reviews  any  comments  from  applicants' 
physicians  and  the  adequacy  of 
applicants'  informal  support  network 
(i.e..  family  and  friends  available  to  the 
applicant  to  assist  in  meeting  daily 
living  needs),  conducts  preliminary 
assessments  of  frailty,  refers  potentially 
eligible  applicants  to  the  PAC. 

(D)  Educates  program  participants  on 
such  issues  as  application  procedures, 
service  availability,  and  client  rights 
providiiig  advocacy  as  appropriate. 
Assists  participants  in  making  their  own 
choices,  refers  and  links  participants  to 
service  providers.  These  are.  for 
example,  case  management,  personal 
assistance,  homemaker  assistance, 
meals-on-wheels,  transportation, 
counseling,  occasional  viating  nurses, 
preventive  health  screening  and  legal 
advocacy. 

(E)  Helps  build  Informal  suppwt 
networks. with  neighbors,  friends  and 
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work  experience  may  be  hired.  A  PHA 
may  hire  a  person  without  a  degree, 
with  ajppropriate  justification. 

(B)  The  service  coordinator  must  be 
trained  in  the  aging  process,  elder 
services,  disability  services,  eligibihty 
for  and  procedures  of  federal  and 
apphcable  State  entitlement  programs, 
legal  liability  issues  relating  to 
providing  service  coordination,  drug 
and  alcohol  use  and  abuse  by  the 
elderly,  and  mental  health  issues.  This 
requirement  is  not  a  prerequisite  for 
hiring.  However,  training  requirements, 
if  not  met  at  the  point  of  hiring,  must 
be  satisfied  within  one  year. 

(C)  Two  years  of  experience  in  social 
services  delivery  with  senior  citizens  or 
demonstrated  working  knowledge  of 
supportive  services  and  other  resources 
for  senior  citizens  in  the  jurisdiction 
where  the  demonstration  is  located. 

(D)  Ability  to  advocate,  problem-solve 
and  provide  results  for  the  elderly 
served. 

(E)  Demonstrated  writing  and 
organizational  skills. 

(ii)  A  service  coordinator  performs  the 
following  functions: 

(A)  Consults  with  frail  elderly  tenants, 
service  providers,  owners  and  other 
appropriate  persons  to  identify  the 
particular  needs  and  characteristics  of 
frail  elderiy  persons. 

(B)  Builds  professional  relationships 
with  agencies,  service  providers  and 
volunteers  in  the  community  to  secure 
ongoing  provision  of  supportive  services 
and  other  necessary  items  for  the 
program.  Shops  to  determine  the  best 
value  in  service  pricing  to  assure 
individualized,  flexible  and  creative 
services  for  the  fi-ail  elderly.  May  set  up 
a  directory  of  service  providers. 

(C)  Screens  applicants  for  the  HOPE 
for  Elderly  Independence  Program, 
reviews  any  comments  from  applicants' 
physicians  and  the  adequacy  of 
applicants'  informal  support  network 
(i.e..  family  and  fi-iends  available  to  the 
applicant  to  assist  in  meeting  daily 
living  needs),  conducts  preliminary 
assessments  of  frailty,  refers  potentially 
eligible  applicants  to  the  PAC. 

(D)  Educates  program  participants  on 
such  issues  as  application  procedures, 
service  availability,  and  client  rights 
providing  advocacy  as  appropriate. 
Assists  participants  in  making  their  own 
choices,  refers  and  links  participants  to 
service  providers.  These  are,  for 
example,  case  management,  personal 
assistance,  homemaker  assistance, 
meals-on-wheels,  transportation, 
counseling,  occasional  viating  nurses, 
preventive  health  screening  and  legal 
ndvocacy. 

(E)  Helps  build  Informal  suppwt 
networks. with  neighbors,  friends  and 
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family,  with  the  objective  to  provide 
only  those  services  necessary  to 
maintain  independence  and  to  avoid 
dependence.  If  necessary,  assists 
participants  with  the  decision  to  move 
to  a  higher  level  of  care. 

(FJ  Ensures  that  the  services  included 
in  participants'  case  plans  are  provided 
on  a  regular,  ongoing  and  satisfactory 
basis.  Completes  and  maintains  case 
files  for  the  PAC  including  records  of 
assessments,  case  plans,  referrals,  case 
monitoring,  and  reassessments.  Keeps 
the  PAC  and  the  service  providers 
informed  of  the  progress  of  participants. 
Recommends  reassessments  as 
necessary. 

(G)  Educates  other  PHA  staff  on  issues 
related  to  aging  in-place  and  services 
coordination  to  help  them  assist  other 
frail  elderly  program  participants. 

(iii)  Staffing  Guidelines.  Under 
normal  circumstances,  a  full-time 
service  coordinator  should  be  able  to 
serve  about  50  frail  elderly  participants. 

(2)  Eligible  Applicants 

Only  the  following  PHAs.  which 
received  Section  8  rental  voucher 
fundir>g  and  funding  for  supportive 
services  under  the  FY  1992  or  FY  1993 
HOPE  for  Elderly  Independence 
Program  competitions,  are  eligible  to 
apply  for  funds  under  this  NOFA: 
West  Hartford  Housing  Authority,  CT 
City  of  Westbrook  Housing  Authority.  ME 
Lynn  Housing  Authority.  MA 
SonMnerville  Housing  Authority,  MA 
New  Hampshire  Housing  Finance  Authority 
New  Jersey  Department  of  Community 

Affairs 
Erie  County.  NY 

Fayette  County  Housing  Authorit>',  PA 
Jefferson  County  Housing  Authority,  KY 
Kentucky  Housing  Corporation 
Fayette  Metropolitan  Housing  Authority.  OH 
Eau  Claire  County  Housing  Authority.  VVI 
White  River  Regional  Housing  Authority.  AK 
Miami  Housing  Authority.  OK 
Oklahoma  City  Housing  Authority.  OK 
El  Paso  Housing  Authority,  TX 
Des  Moines  Housing  Authority.  lA 
Waterloo  Housing  Authority,  lA 
Boulder  County.  CO 

Jefferson  County  Housing  Authority,  CO 
Mesa  Cit>'.  AZ 
Tucson  City,  A2 

Alameda  County  Housing  Authority.  CA 
Los  Angeles  City  Housijig  Authority,  CA 
Redding  City.  CA 
Everett  Housing  Authority,  WA 
Richland  Housing  Authority,  WA 
Seattle  Housing  Authority,  WA 

(d)  Selection  Process 

Applications  will  be  reviewed  to 
determine  whether  or  not  they  are 
technically  adequate  based  on  the 
requirements  of  this  NOFA.  AU 
technically  adequate  applications  will 
be  funded  to  the  extent  funds  are 
available.  If  HUD  receives  applications 


for  funding  greater  than  the  amount 
made  available  under  this  NOFA,  HUD 
will  reduce  the  amount  of  funds  to  be 
provided  to  each  PHA  in  direct 
proportion  to  tlie  funds  available. 

II.  Application  Process 

Application  Submission — Place  and 
Time:  Applications  are  due  in  the  local 
HUD  State  or  Area  Office  on  August  5. 
1994  by  3:00  p.m.  local  time.  This 
application  deadfine  is  firm  as  to  date 
and  hour.  HUD  will  not  accept 
applications  via  facsimile  (fax) 
transmission.  In  the  interest  of  fairness 
to  all  competing  applicants.  HUD  will 
treat  as  ineligible  for  consideration  any 
application  that  is  not  received  on  or 
before  the  application  deadline. 
Applicants  should  take  this  practice 
into  account  and  make  early  submission 
of  their  materials  to  avoid  any  risk  of 
loss  of  eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

III.  Checklist  of  Application 
Submission  Requirements 

Each  application  for  funding  under 
this  NOFA  "must  contain  the  following 
items: 

(a)  Request  for  Ser\ice  Coordinator 
Funds 

All  applications  must  contain  the 
following  information  stated  in  a  letter 
from  the  Executive  Director  of  the  F*HA 
to  the  Director  of  the  Public  Housing 
Division  in  the  local  HUD  State  or  Area 
Office  (see  sample  letter  format. 
Attachment  l)i 

(1 )  The  total  number  of  HOPE  for 
Elderly  Independence  Program 
participants. 

(2)  The  dollar  amount  of  any  PHA 
matching  funds  for  supportive  services 
costs  under  the  HOPE  for  Elderly 
Independence  Program  that  is 
attributable  to  the  costs  of  a  service 
coordinator.  If  funds  are  received  under 
this  NOFA  to  pay  service  coordinator 
costs  that  were  formerly  part  of  the 
PHA's  required  match,  that  dollar  value 
match  must  be  replaced  with  payment 
for  other  additional  supportive  services 
costs.  The  PHA's  application  must 
identify  any  replacement  supportive 
services  and  their  costs,  and  include 
firm  written  commitments  from  the 
service  providers  for  at  least  the  first 
year's  funding. 

(3)  The  annual  salary  proposed  for  the 
service  coordinator,  plus  any  fringe 
benefits  and  administrative  costs  (e.g.. 
additional  crffice  equipment,  supplies, 
car  allowance,  cc^ying,  training,  etc.) 
for  the  first  year,  the  amounts  needed 
for  years  two  through  five,  and  the  total 


amount  requested 
year  period. 

The  service  cooijdinator 
be  based  on  the  fo 

(i)  Determine  thd 
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comparable  jobs,  n  i 
worked. 


Year  1 
Year  2 
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Grand  Total 


(4)  Evidence  tha 
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m. 
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Ih)  Fequired 

The  following 
required  to  be 
application  and 
NOFA: 

(1)  Certification 
Workplace 
2): 

(2)  Certification 
(Attachment  3); 

(3)  Standard 
Lobbying  Activiti^ 
applicable);  and 

(4)  Certification 
Housing  and  Equa 
(Attachment  5). 

(i)  The  HUD  rev 
include  an  analysi^ 
challenges  the  va 
certification.  Such 

(A)  A  pending  c 
the  PHA,  referred 
General  Counsel 
Department  of  J 

(B)  Outstanding 
noncompliance  w 
statutes,  regulat 
orders,  as  a  result 
administrative 
PHA  is  impleme 
tenant  selection 
and  a  voluntary  cc 
designed  to  correc  t 
noncompliance; 

(C)  A  deferral 
applications  from 
HUD  under  Title ' 
Act  of  1964.  the 
Guidelines  (28 
Title  VI  regulation^ 
procedures  (HUD 
under  Section  504 


Certi)  cation  Forms 

fication  forms  are 
subiiitted  with  the 
attached  to  this 


iCF? 


Federal  Register  / 


"or  the  complete  five 


salary  should 
lowing  formula: 

salary  level,  taking 
salaries  for 
odified  bv  the  hours 


(ii)  Set  the  armual  salary,  including 
any  fringe  benefits  that  pertain  to  the 
job. 

(iii)  List  first  year  administrative 
costs.  i 

(iv)  Set  the  total  cost  for  year  one: 
Annual  salary,  plus  first  year 
administrative  costs,  equals  total  cost 
for  the  first  year. 


(v)  The  estimates  for  years  two 
through  five  (or  less)  may  be  based  on 
an  annual  inflation  factor  of  up  to  five 
percent.  Any  one-time,  first-year  start- 
up costs  should  be  subtracted  from  the 
year  one  administrati\'e  cost  before 
calculating  the  year  two  through  five 
estimates. 

EXAMPLE 


Salary 


520,000 
21,000 
22,150 
23,350 
24,550 


111,050 


Fringes 


S5.000 
5.250 
5,550 
5.800 
6,150 


27,750 


Admin, 
costs 


S2.000 
500 
500 
550 
550 


4,100 


Total 


S27.000 
26,750 
28.200 
29.700 
31.250 


142.900 
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of  the  processing  of 
iie  PHA  imposed  by 
I  of  the  Civil  Rights 
General's 
50.3)  and  the  HUD 
(24  CFR  1.8)  and 
4andbook  8040.1),  or 
of  the  Rehabilitation 


A  tomey  i 


Act  of  1973  and  HUD  implementing 
regulations  (24  CFR  8.57); 

(D)  A  pending  proceeding  against  the 
PHA  based  upon  a  Charge  of 
Discrimination  issued  under  the  Fair 
Housing  Act.  A  Charge  of 
discrimination  is  a  Charge  under 
Section  810(g)(2)  of  the  Fair  Housing 
Act,  issued  by  the  Department's  General 
Counsel  or  legally  authorized  designee. 

(E)  There  is  an  adjudication  of  a  civil 
rights  violation  in  a  civil  action  brought 
against  it  by  a  private  individual;  unless 
the  PHA  demonstrates  that  it  is 
operating  in  compliance  with  a  court 
order  designed  to  correct  the  area(s)  of 
noncompliance. 

(ii)  In  the  event  that  the  validity  of  a 
civil  rights  certification  is  drawn  into 
question  the  application  is  eligible  to  be 
fiinded,  but  the  PHA  may  not  draw 
down  funds  until  it  has  satisfied  any 
outstanding  civil  rights  issues. 

IV.  Corrections  to  DeficienI 
Applications 

The  HUD  State  or  Area  Office  will 
screen  all  applications  and  notify 
applicants  of  technical  deficiencies  by 
letter.  Since  the  funds  available  under 
this  NOFA  are  not  being  awarded  on  a 
competitive  basis,  a  technical  deficiency 
would  be  a  significant  discrepancy  in 
information  supplied  by  the  applicant 
and  information  available  to  HUD,  or 
the  omission  or  the  incomplete 
submission  of  any  of  the  items  required 
to  be  submitted  in  the  application. 
These  are  listed  in  section  III.  of  this 
NOFA,  Checklist  of  Application 
Submission  Requirements,  above. 

Applicants  must  submit  corrections 
within  14  calendar  days  from  the  date 
of  HUD's  letter  notifying  the  applicant 
of  any  technical  deficiency.  Information 
received  after  3:00  p.m.,  local  time,  on 
the  fourteenth  calendar  dav  of  the 


correction  period  will  not  be  accepted 
and  the  application  will  be  rejected  as 
being  incomplete. 

V.  Other  Matters 

la)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24,  CFR  pari 
50,  which  implement  section  102(2)|C) 
of  the  National  Environmental  Policy 
Act  of  1969.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  room  10276,  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 

lb)  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism^  has 
determined  that  the  provisions  of  this 
NOFA  do  not  have  "federalism 
implications"  within  the  meaning  of  the 
Order.  The  NOFA  makes  funds  available 
for  PHAs  to  employ  or  otherwise  retain 
the  services  of  up  to  one  service 
coordinator  for  a  period  of  up  to  five 
years  in  conjunction  with  the  HOPE  for 
Elderly  Independence  Program.  As 
such,  there  are  no  direct  implications  on 
the  relationship  between  the  national 
government  and  the  states  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

Ic)  Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  policies  announced 
in  this  Notice  would  not  have  a 


significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
families  except  indirectly  to  the  extent 
of  the  social  and  other  benefits  expected 
from  this  program  of  assistance. 

(d)  Documentation  and  Public  Access 
Requirements:  HUD  Reform  Act 

Public  notice.  HUD  will  include 
recipients  that  receive  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  recipients  of 
all  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942).  for  further  information  on  these 
requirements.) 

(e)  Prohibition  Against  Lobbying 
Acti\ities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients. 


r 
o 
C 
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Year  1 

Year  2 

Year  3 „, 

Year  4 

Year  5 

Grand  Total 


4.  The  PHA  will  contract  out  for  a  service 
coordinator  Yes No 


5.  Attachment:  Evidence  that  demonstrates 
salary  comparability  with  similar  positions  in 
the  local  jurisdiction. 

If  there  are  any  questions,  please 

contact at . 

Sincerely, 

Executive  Director. 
Attachment(s) 

Certification  Regarding  Drug-Free 
Workplace  Requirements  (From  24  CFR, 
Appendix  C)  Instructions  for  Certiiication 


re 
d( 
d( 
re 
vi 
W 
ai: 


AI 


Al 


1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below.  AI 
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significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
families  except  indirectly  to  the  extent 
of  the  social  and  other  benefits  expected 
from  this  program  of  assistance. 

(d)  Documentation  and  Public  Access 
Requirements:  HUD  Reform  Act 

Public  notice.  HUD  will  include 
recipients  that  receive  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  recipients  of 
all  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16. 1992  (57  PR 
1942).  for  further  information  on  these 
requirements.) 

(e)  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  tinder  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants. 
coof>erative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients. 


and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  Indian  Housing 
Authorities  (IHAs)  estabUshed  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
the  tribe's  sovereign  power  are  excluded 
fi^m  coverage  of  ^e  Byrd  Amendment, 
but  IHAs  established  under  State  law 
are  not  excluded  from  the  statute's 
coverage. 

(f)  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  1 3  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  nimiber  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912)  as  24 
CFR  part  86.  If  readers  are  involved  in 
any  efforts  to  influence  the  Department 
in  these  ways,  they  are  urged  to  read  the 


final  rule,  particularly  the  examples 

contained  in  Appendix  A  of  the  rule. 

Dated:  June  29, 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

REQUEST  FOR  SERMCE  COORDINATOR 
FUNDS— SAMPLE  LETTER  FOR.NL\T 

Dear  Director,  Public  Housing  Division: 

This  is  to  request  approval  to  hire  a  sen  ice 
coordinator  for  X  years,  for  the  X  public 
housing  agency  (PHA)  HOPE  for  Elderly 
Independence  Demonstration  Program. 

1.  Total  Number  of  HOPE  for  Elderly 
Independence  participants . 

2.  Dollar  amount,  if  any.  of  PHA  50  percent 
match  for  supportive  services  costs  under  the 
HOPE  for  Elderly  Independence  Program  that 
is  attributable  to  the  costs  of  a  service 
coordinator . 

If  this  request  is  approved  to  pay  the  costs 
of  a  service  coordinator  that  were  formerly 
part  of  the  PHAs  required  match,  that  dollar 
value  match  will  be  replaced  with  payment 
for  the  following  supportive  services  costs: 

[Identify  the  replacement  supportive 
sen-ices  and  their  costs,  and  attach  firm 
written  commitments  from  the  sen-ice 
providers  for  at  least  the  first  year's  funding.) 

3.  Senice  Coordinator  Salary: 

a.  Salary  level,  based  on  salaries  for 
comparable  jobs  (modified  by  number  of 
hours  worked) . 

b.  Annual  Sa/ar>' plus  Fringe  Benefits: 
HoursAVeek; S/Hour; 

Fringe  Rate  (%);  Annual  Salary 


c.  Administrative  Costs  (list): 
Total  Administrative  Costs 

d.  Total  Cost  per  Year 
Annual  Salary 

+  Administrative  Costs 

Total  Cost  per  Year 

4.  Request  for  Five  Years  (or  Less): 


Year  1 

Year  2 

Year  3 „ 

Year  4 

Year  5 

Grand  Total 


Salary 


Frir)ges 


Admin,  costs 


Total 


4.  The  PHA  will  contract  out  for  a  service 
coordinator  Yes No 

5.  Attachment:  Evidence  that  demonstrates 
salary  comparability  with  similar  positions  in 
the  local  jurisdiction. 

If  there  are  any  questions,  please 

contact at . 

Sincerely, 

Executive  Director. 
Attachinent(s) 

Certification  Regarding  Drug-Free 
Workplace  Requirements  (From  24  CFR, 
Appendix  C)  Instructions  for  Certification 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 


2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  agency 
determined  to  award  the  grant.  If  it  is  later 
determined  that  the  grantee  knowingly 
rendered  a  false  certification,  or  otherwise 
violates  the  requirements  of  the  Drug-Free 
Workplace  Act,  the  agency,  in  addition  to 
any  other  remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals. 
Alternate  II  applies. 

Alternate  I 


A.  The  grantee  certifies  that  it  will  provide 
a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  a  drug-free  awareness 
program  to  inform  employees  about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 
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(3)  Any  available  dni  g  counseling, 
rehabilitation,  and  emf  <Ujyee  assistance 
programs;  and 

(4)  The  penalties  tha  may  be  imposed 
upon  employees  for  drig  abuse  violations 
occuTTing  in  the  workplace; 

(c)  Making  it  a  requiilement  that  each 
employee  to  be  engage^  in  the  performance 
of  the  grant  be  given  a  topy  of  the  statement 
required  by  pwragraph  a); 

(d)  Notifying  the  em|>loyee  in  the  statement 
required  by  paragraph  a)  that,  as  a  condition 
of  empio^'ment  under  t  te  grant,  the  employee 
will— 

(1)  Abide  b>-  the  tem^  of  the  statement; 
and 

(2]  Notify  the  emplo^ier  of  any  criminal 
drug  statute  conviction  for  a  violation 
occumng  in  the  workp  ace  no  later  than  five 
days  after  such  convict  on; 

(e)  NotifS-ing  the  ageicy  within  ten  days 
after  receiving  notice  u  ider  subparagraph 
(d)(2)  frtjni  an  employe »  or  otherwise 
rriceiving  actual  notice 

(f)  Takiip  one  of  the 
within  JO  days  of  recei  ring  notice  under 
subparagraph  idH2).  wi  th  respect  to  any 
employee  who  is  so  coi  ivicted — 

(1)  Taking  approprial  e  personnel  action 
against  such  an  employ  ee.  up  to  and 
including  termination 

(2)  Requiring  such  ei^ployee  to  participiate 


sf  such  conviction: 
bikiwing  actions. 


tbuse  assistance  or 
spproved  for  such 
state,  or  local  health. 


satisfactori.'<  in  a  drug 

rehabilitati.^ri  program 

purposes  by  a  Federal, 

law  enforcement,  or  otl^er  appropriate 

agency 

(g)  Making  a  good  fai  h  effort  to  continue 
to  maintain  a  drug-free  workjJiace  through 
implementation  of  pars  graphs  (a),  (b),  (c),  (d), 
(e)and(n. 

B.  The  grantee  shall  kserl  in  the  space 


provided  below  the  sit( 


(s)  for  the 


performance  of  work  done  in  connection 
with  the  specific  grant: 

Place  of  PerfcnnaDca  (Street  address,  city, 
county,  slate,  zip  code) 


Signed  by.  (Name,  Title  ft  Signature  of 
Authorized  HA  Official) 


(Name  &  Title) 


(Signature  &  Date)       j 
Alternate  II 

The  grantee  certifies  that,  as  a  condition  of 
the  grant,  he  or  she  will  not  engage  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession  or  use  of  a  controlled 
substance  in  conductiiig  any  activity  with  the 
grant. 

Signed  bv:  (Name,  Title  &  Signature  of 
Authorized  HA  Official) 

(Name  &  Title) 

(Signature  &  Date) 

Certification  Regarding  Lobbying 

Certificatioo  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have  - 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  infhience  an 
officer  or  employee  of  any  agency,  a  Mmmber 
of  Congress,  an  officer  or  employee  of  a 
Member  of  Congress  in  connection  with  the 
awarding  of  any  Federal  contract,  the  making 
of  any  Federal  grant,  the  making  of  any 
Federal  loan,  the  entering  into  of  any 


cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or 
modiflcation  of  any  Federal  contract,  grant, 
loan,  or  coop«^tive  agreement. 

(2)  If  any  funds  other  than  Federal       ^ 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
Federal  contract,  grant,  loan,  or  cooperative 
agreement,  the  undersigned  shall  complete 
and  submit  Standard  Form  LLL,  "Disclosure 
Form  to  Report  Lobbying,"  in  accordance 
with  its  Instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  ka  all  subewards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  &ct  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  fcH-  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.&  Coda  Any  person 
who  fails  to  file  the  required  certificatkm 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SIO.OOO  and  not  more  than  S100,000  for 
each  such  failure. 

Signed  by:  (Name,  Title  &  Signature  of 
Authorized  HA  Official) 

(Name  &  Title) 

(Signature  ft  Date) 

BtLLmC  CODE  4210-33-P 
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Discic 

Complete  this  form  to 
(See  reverse 


1.  Type  of  FMmsI  AcUon: 


□ 


a  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

a   loan  guarantee 
(.   loan  Insurance 


2.  Stat 


4.  Nam*  and  Address  of  Rsportlng  EnUty: 

I      I  Prime  rn  Subawardee 


Tier 


Coogresstonsi  Dtetrict,  if  known: 


6.  Federal  Depsrimenl'Agency: 


8.  Federal  Action  Number,  If  known 


10s.    Name  and  Address  of  (.obbytng  Entity 

(it  individual,  last  name,  first  name  Ml): 


(anacji 


11.  Amount  of  Payment  (check  alt  mat  apply): 

$ I      I  actual      I      I 


12.  Form  of  Payment  (cf>eck  all  Itwt  apply): 
I      I  a.  cash 

I I   b.  in-Kind;  specify:     nature 


value 


14.  Brief  Description  otServlces  Performed  or  to  be  Pertorme 
Indicated  in  Item  11: 


(attach  I 


15.  Continuation  S»ieet(s)  SF-L!,.4.-A  attacfied:     |       |  Yes 

16.  Information  requested  through  this  fern  Is  authorized  by 
section  1 352  This  disclosure  of  lobbying  activibes  is  a  mat 
tation  of  fact  upon  which  reliance  was  placed  by  the  ab 
transaction  was  made  or  entered  into  This  disclosure  is  reo 
to  31  use  1352  This  Information  will  be  reported  to 
semiannually  and  will  be  available  lor  public  inspection.  A 
fails  to  file  the  required  disclosure  shall  be  subject  to  a  ctvi 
less  than  $10,000  arnJ  not  more  than  $100,(XX)  for  each  si 


Federal  Use  Only: 
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Disclosure  of  Lobbying  Activities 


ATTACHMENT  4 


1.  Type  of  F«d*ral  Action: 


Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(Se«fBvers»tijetof  ln«ructkx»  and  public  burden  disdosure.) 


□ 


a  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

•  loan  guarantee 

f.  loan  Insurance 


4.  Nam*  and  Addrast  of  iR«portlng  ErUty: 

I      [Prime  I      [  Subawardee 


2.  status  of  F*dM*IAcUon: 

□  a.  bid/offer/application 
b.  initial  award 
c  post  award 


Tier 


.if  known: 


CongreaakHtai  Dtetrict,  rt  known; 


6.  Fadaral  Dapanmcnl'Agancy: 


8.  Federal  Action  Numbar,  if  known 


Approved  by  OMB 
034S-0046 


3.  Waport  Type: 


j — I  a.  Initial  filing 


b  nuterial  change 

For  Matarial  Change  Only: 
ywr quartar 

date  of  last  report 


S.  M  Reportng  Entity  In  No.  4  te  Subawwdee,  enter 
Prime: 


Congrcaslonal  Dtotrlct.  if  known 


7.  Federal  Program  Name/Daacflptlon: 


CFDA  Number,  it  applicabte 


10a.    Name  and  Addresa  of  Lobbying  Entity 

(If  indivKJual.  last  name,  first  name  Ml): 


9.  Award  Amount,  If  known: 


b.  IndtvlduaU  Performing  Sefvlc»«(induding  address  If  dNhrawltuBNP.  >C6) 
(last  name,  Aret  name.  Ml): 


11.  Amount  ol  Payment  (check  all  Ifiat  apply): 


(atlac^  Connnuation  Sheel(s)  SF-ilL-A.  H  necessa'y) 


I      I  actual      I      [planned 


12.  Form  of  Payment  (check  all  that  apply) 
I      I  a  cash 

I I   b.  in-Kind;  spedly:     nature 


vsriue 


13.  Type  of  Payment  (check  aH  that  apply) 

[  I  a.  retainer 

I  I  b  one-time  fee 

I  I  c.  comtnission 

[  I  d.  contingent  fee 

I  I  e  deferred 

I  I  f   other;  specify 


14.  BrielDe»eriptionofSerylce«PerforinedortobePer1orm*dandD«le(s)ofSenflce,lncludlngoffk:eit8),employee(s),or*^ 
Indicated  in  Item  11: 


a)  oontactadt  torPrntimiH 


(atlach  Ccinli''ualicn  S^ee!!sl  SF-LLL-A.  if  necessa'v> 


15.  Continuation Sheet(s) SF-LS..L-A attached:     |       |  Yes       [       Jnq 


16.  Information  requested  through  this  form  Is  authorized  by  title  31  U  S.C. 
section  1 352  This  disclosure  of  lobbying  actlvibes  is  a  material  represen- 
tation of  fact  upon  which  reliance  was  placed  by  the  above  when  this 
transaction  was  made  or  entered  into.  This  disclosure  is  required  pursuant 
to  31  use  1352  This  information  wlH  be  reponad  to  the  Congress 
semiannually  and  will  be  available  lor  public  Inspection.  Any  person  wtw 
falls  to  file  the  required  disclosure  shall  be  subject  to  a  civil  pen^  of  not 
less  than  $10,000  and  not  more  than  $100,000  for  each  such  failure. 


Federal  Use  Only: 


signature: 


Print  Name: 


Title: 


TvMphoiM  No.: 


Dale: 


Authorized  for  Local  I 
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Instructions  for  Comfiletlon  of  SF-LLL,  DIsclosur*  of  Lobbying  Activities 


Federal  Register  /  Vi 


This  disdosure  torm  sheD  be  completed  by  the  reponing  entity,  wbetbw  subawardee  ot  prime  Federal  recipient,  at  the  imtietlon  or  receipt  dk  a 
covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  US  C.  section  t3S2.  The  filing  of  a  form  Is  required  for  each 
payment  o«  agreement  to  make  paynwnt  (o  any  lobbying  entity  for  influencing  or  attempting  to  influence  art  officer  or  employee  of  any  agency, 
a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  any  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal 
action.  Use  the  SF-LLL<A  Continuaten  Sheet  tor  additional  Information  if  the  space  on  the  form  is  inadequate.  Complete  ail  items  that  appiytor 
both  the  initial  filing  and  material  change  report  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  tor 
additional  information,  i 


Rppomng  En«y 


I .  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  t>een  secured  to  influence  the  outcome  of  a  covered  Federal 
action.  | 

2  identify  the  status  of  |he  covered  Federal  action. 

3  Identify  the  appropriate  classification  of  this  report  If  this  is  a  followup  report  caused  by  a  material  change  to  the  inf  onmation  previously  reported, 
enter  the  •/•?  ar  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  entity  for  this  covered 
Federal  action.  | 

4.  Enter  the  full  name,  Address,  c4y,  state  and  zip  code  oMhe  reporting  entity.  Include  Congressional  District,  If  known.  Check  ttie  appropriate 
classification  of  the  repqrting  entity  that  designates  If  It  is,  or  expects  to  be,  a  prime  or  subaward  recipient,  klentif  y  the  tier  of  the  subawardee,  e.g., 
the  first  subawardee  of  tljie  prime  is  the  1  st  tier.  Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 
S.lf  the  organ'*  ition  f  ilini|  the  report  in  item4  checks  'Subawardee',  then  enterthe  full  name,  address,  city,  state  and  z^  code  of  the  prime  Federal 
recipient.  Include  Congjesskinal  District,  If  known. 

6  Enter  the  name  of  tha^Federat  agency  making  the  award  or  toan  commitment  Include  at  least  one  organizational  level  betow  agefKy  name, 
it  known.  For  example,  pepaitment  of  Transportatfon,  United  States  Coast  Guard. 

7.  Enter  the  Federal  prdgram  name  or  description  for  the  covered  Federal  actkin  (Item  1 ).  If  known,  enter  the  full  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  nun  ber  for  grants,  cooperative  agreements,  kwins,  and  kjan  commitments. 

8.  Enter  the  most  appro  sriate  Federal  identifying  numtier  available  for  the  Federal  action  kJentified  in  Item  1  (e.g.,  Request  for  Proposal  (RFP) 
number;  Invitation  for  Bi  i  (IFB)  numt)er;  grant  announcement  number;  the  contract,  grant,  or  loan  award  numtwr;  the  applteation  proposal  control 
number  assigned  by  th<  Federal  agency).  Include  prefixes,  e.g.,  'RFP-DE-90-001." 

9.  For  a  covered  Federal  act  ion  where  there  has  t)een  an  award  or  loan  commitment  by  the  Federal  e^ency,  enter  the  Federal  amount  of  the  award/ 
toan  commitnr^ent  lor  thii  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  nan  le,  address,  city,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity  identified  in  Item  4  to  influence 
the  covered  Federal  ad  on. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  It  different  from  10  (a). 

Enter  Last  Name,  First  iarm,  and  Middle  Initial  (Ml). 

I I .  Enter  the  amount  of  ( ompensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the  lobtiying  entity  (item  1 0).  Indicatt 
whether  the  payment  h<  s  been  made  (actual)  or  will  be  made  (planned).  Check  all  boxes  that  apply.  H  this  is  a  material  change  report  enter  th( 
cumulative  amount  of  p  tyment  made  or  planned  to  be  made. 

1 2.  Check  the  approprii  te  box(es).  Check  alt  boxes  that  apply,  if  payment  is  made  through  an  in-kind  contribution,  specify  the  nature  and  valui 
of  the  in-kind  payment 

13.  Check  the  ^pfsroprii  te  box  (es).  Check  all  txjxes  that  apply.  If  other,  specify  nature. 

14.  Provide  a  specific  ai  d  detailed  description  of  the  servk»s"tha1  the  tobbyist  has  performed,  or  will  be  expected  to  perform,  and  the  date(s)  c 
any  services  rendered.  I  ndude  aU  preparatory  and  related  activity,  not  just  time  spent  in  actual  contact  with  Federal  oftkaals.  Identify  the  Feders 
official(s)  or  omploye6(! )  contraded  or  the  off icer(s),  6mployee(s),  or  Member(s)  of  Congress  that  were  contacted. 

15.  Check  whether  or  n  rt  a  SF-LLL-A  Continuation  Sheet(s)  Is  attached. 

16.  The  certifying  officia !  shall  sign  and  date  the  form,  print  his/Tier  name,  title,  and  telephone  numtjer. 


PubHc  Rtporttr.g 
data  source!;,  gathering  anc 
or  any  oOwr  aspect  of  ihts 
(0348-0046).  Wasnirgton. 


Burden  ti  rlhiscollecScioc 


ol  in tornTatkjn  IS  estirriated  to  average  30  fronutes  per  response.  irK*xlir»g  the  tin»  for  reviewir^g  Ins trucaxM ,  searchi^ 
mair'.aining  ifi«  data  needed,  and  completing  arx)  reviewing  »ie  coBectMn  o<  Inftxmation.  Send  corvnents  regarding  Itus  burden  asoma 
co^ection  ol  information,  mctuding  suggestions  for  reducing  this  tmrden ,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Pro* 
C  20503 


Authori2*d  lor  Local  Reprodudi 
Standard  Form-i 
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Fair  Housing  and  Eq^ial  Opportunity 
Certifications 


<f: 


The  public  housiQ ; 
that,  in  administerin; ; 
service  coordinators: 

(1)  The  PHA  will  (i)m 
the  Civil  Rights  Act 
regulations  (24  CFR 
DO  person  in  the  United 
ground  of  race,  color 
excluded  from 
benefits  of,  or  be 
discrimination  undei 
for  which  the  applies  nt 
assistance:  and  will 
necessary  to  effectu 

(2)  The  PHA  will  cpm 
Housing  Act  and 
CFR  Part  100),  which 
in  housing  on  the 
religion,  sex.  handi 
national  origin,  and 
and  activities  relatini 
to  affirmativelv  furth 


agency  (PHA)  certifies 
the  activities  of  elderly 

ply  with  Title  VI  of 
1964  and  related  HUD 
1  "art  1),  which  state  that 
States  shall,  on  the 
or  national  origin,  be 
fiarticif>ation,  be  denied  the 
otherwise  subjected  to 

any  program  or  activity 
receives  financial 
tkkei 


any  measures 
this  agreement, 
ply  with  the  Fair 
HUD  regulations  (24 
prohibit  discrimination 
of  race,  color, 
familial  status,  op 
^minister  its  programs 
to  housing  in  a  manner 
>T  fair  housing. 


jale 


I  rela  ied 


!  ba!is 


icap 


(3)  The  PBA  will  comply  with  Section  504 
of  the  Rehabilitation  Act  of  1973  and  related 
HUD  regulations  (24  CFR  Pan  8),  which  state 
that  no  otherwise  qualified  individual  with 
handicaps  in  the  United  States  shall,  .solely 
by  reason  of  the  handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits  of.  or 
be  subjected  to  discrimination  under  any 
program  or  activity  receiving  Federal 
financial  assistance. 

(4)  The  PHA  will  comply  with  the 
provisions  of  the  Age  Discrimination  Act  of 
1975  and  related  HUD  regulations  (24  CFR 
Part  146),  which  state  that  no  person  in  the 
United  States  shall  on  the  basis  of  age  be 
excluded  from  particiftation  in,  be  denied  the 
benefits  of,  or  bw  subjected  to  discrimination 
under  a  program  or  activity  receiving  Federal 
financial  assistance. 

(5)  The  PHA  will  comply  with  the 
provisions  of  Title  D  of  the  Americans  with 
Disabilities  Act  and  related  Department  of 
Justice  regulations  (28  CFR  Part  35)  which 
state  thai  subject  to  the  provisions  of  Title  II. 


no  qualified  individual  with  a  disability  - 
shall,  by  reason  of  such  disability,  be 
excluded  from  particif)atioD  in  or  be  denied 
the  benefits  of  services,  progratns  or  activities 
of  a  public  entity,  or  be  subjected  to 
discrimination  by  any  such  entity. 

(6)  The  PHA  will  comply  with  Section  3 
of  the  Housing  and  Urban  Development  Act 
of  1968,  as  amended,  and  related  HUD 
regulations  (24  CFR  Part  135),  which  require 
that,  to  the  greatest  extent  feasible, 
opportunities  for  training  and  employment 
be  given  to  lower-income  persons  residing 
within  the  unit  of  local  government  or  the 
metropolitan  area  (or  nonmetropolitan 
county)  in  which  the  project  is  located. 
Name  of  PHA 

Signature  and  Title  of  PHA  Representative 

Date 

IFR  Doc.  94-16292  Filed  7-5-94;  8:45  ami 
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CFR  PARTS  AFFECTED  DURING  JULY 


At  ttie  end  of  each  month,  the  Office  of  the  Federal  Register 
put>lishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title 


3  CFR 

Administrative  Orders: 
Memorandums: 

June  30,  1994 34341 

Proclamations: 
6641  (See  Proc. 

6704) 34329 

6704 34329 

6705 34343 

Executive  Orders: 
12002  (See  EO 

12923) 34551 

12214 (See  EO 

12923) 34551 

12735  (SeeEO 

12923) 34551 

12755  (SeeEO 

12923) 34551 

12851  (See  EO 

12923) 34551 

12923 34551 

5  CFR 

Proposed  Rules: 

575 34393 


7  CFR 

272 34553 

275 34553 

283 34553 

916 33897 

917 33897 

928 33898 

947 33900 

1205 _ 33901 

1421 34345 

1755 34353 

Proposed  Rules: 

1036 33922 

8  CFR 

103 33903 

245 33903 

245a 33903 

264 ,. 33903 

274a 33903 

9  CFR 

92 34375 

Oh.  Ill 34375 

Proposed  Rules: 

317 34396 

12  CFR 


Proposed  Rules: 
220 


33923 


14  CFR 

21 34572 

23- 34572 

39 34574.  34576 


71 34577 

91 34578 

Proposed  Rules: 

39 34396,  34584 

71 34192,34585 

93 34192 

16  CFR 

305 34014 

Proposed  Rules: 

1117 33925 

1500 33928 

33932 

17  CFR 

1 34376 

33 34376 

190 34376 


20  CFR 

416 


33906 


21  CFR 

510 33908 

520 33908 

22  CFR 

60 33909 

61 33909 

62 33909 

63 33909 

64 33909 

65 33909 


23  CFR 

655 


33909 


24  CFR 

17 34578 

3280 34294 

Proposed  Rules: 

43 34300 

92 34300 

570 34300 


26  CFR 

Proposed  Rules: 

1 


28  CFR 

551 


34398 


34742 


29  CFR 

1910 33910,  34580 

Proposed  Rules: 

1915 34586 

32  CFR 

90 34382 

91 34382 

383 34382 


11 
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389. 
5S2. 


33CFR 


130 

131 

132 

137 

138 -. 

Proposed  Rutes: 
334 


34CFR 

74 

77 

641 

685 

Proposed  Rules: 
Ch.  VI 


38CFR 
3 


34382 

34581 


34210 
34210 
34210 
34210 
34210 
34210 

33939 


34722 
34722 
34198 
34278 

34398 


34382 


39CFR 

111 


33911 


40CFR 

9 33912,34070 

52 3;»14.  34383 

85 33912 

86 33912 

112 34070 

141 34320 

142 34320 

372 34386 

600 33912 

Proposed  Rules: 

Ch.  I 33940 

52 33941,34399,34401 

'85 33941 


43CFR 

Public  Land  Order: 

7064 


47CFR 

73 


34582 


34391 


Proposed  Rules: 

61 33947 

64 33947 

69.. 33947 

73 34404.  34405 

49  CFR       .        - 

392 34708 

393 34708.  34712 

1056 34392 

Proposed  Rules: 

571 34405 

50  CFR 

658...... 34582 

675 33920,  34392.  34583 

Proposed  Rules: 

654 33947 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  ot 
public  t)ills  from  ttie  current 


session  of  Congress  which 
have  become  Federal  laws.  II 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641   The  text  of  laws  is  not 
puttlished  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws ') 
from  tt>e  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

S.  24/P.L.  103-270 

Independent  Counsel 
Reauthoruation  Act  o1  1994 
(June  30.  1994;  108  Stat. 
732;  8  pages) 

Lasi  List  )ul>  1.  1994 


INFORMATION  ABOUT  THE  S 

Know  when  to  expect  your  renen 

prices  down,  the  Government  Print 
learn  when  you  will  get  your  renev 
the  top  line  of  your  label  as  shown 


An 
lent 
bcfo 

JAFR  SMITH212J         ,         L 

:  JOHN  SMITH 

:212  MAIN  STREET 

:  PORESTVILLE  MD  20747 


To  be  sure  that  your  service  contini 
If  your  subscription  s^vice  is  disc( 
Superintendent  of  Docummts,  Wsa 
will  be  reinstated. 

To  change  your  address:  Please! 
Sup«int^d»it  of  Documents,  Atti 
DC  20402^-9373. 

lb  inquire  about  your  subscriptii 

your  correspondence,  to  the  Superi 
Stop:  SSOM,  Washington,  DC  20^ 

lb  order  a  new  subscription:  Pie 


•5468  s-P-rt^—^o.. 

i_jYC0y  please  enter  my  subscriptio 

subscriptions  to  Federal  Regl 

of  Code  of  Federal  Regulation 

subecriptions  to  Federal  Regi 


The  total  cost  of  my  order  is  $ 

regular  shipping  and  handling.)  Price  sub] 


Company  or  personal  name 


(PtM 


Additional  address/attention  line 


Street  address 


aty.  State,  Zip  code 


Daytime  phone  inciuding  area  code 


Purchase  order  number  (optional) 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Oi5fx  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  05  5/U7H7I  m  (^  exoinip/e: 


A  renewal  notice  will  be 
tent  approximately  90  dayi 
befoie  this  dace. 
/ .... 


A  renewal  nodce  wiH  be 
lent  approximately  90  6gft 
before  dUi  date. 


:  Are    sMrrH2i2 J 

:  JOHN  SMITH 

j  212  MAIN  STREET 

:  PORESTVILLE  MD  20747 


DEC94  R  1     :  tAFRDO  SMITH212J 

:  JJOHN  SMITH 

J  I  212  MAIN  STREET 

I  :  PORESTVILLE  MD  20747 


DEC94  R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  E>C  20402-9372  with  the  proper  mnittance.  Your  service 
will  be  reinstated 

lb  chanse  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
SupCTinmdrat  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  the  ord^  form  provided  below. 


Si^wrintandent  of  Documents  Sut>scr1ption  Ofdar  Fomi     ChmyrourorOan 

lb  fax  your  orders  (2Q2)  512-2233 


*5468 

LjYcOy  please  enter  my  subscriptions  as  (dkAvs: 


subscriptions  to  Federal  Register  (PR};  ndU/ing  the  daily  Federal  Register,  rrxnthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  MSO  f61 2.50  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  da«yomy  (FROO),  at  *444  (*555  foreign)  each  per  yev. 


The  total  cost  of  my  order  is  $_ 


..  (Includes 


regular  shipping  and  handling.)  Price  subject  to  change. 
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Rules  and  Regulation 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havkig  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  urxler 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documerrts.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  GOVERNMENT  ETHICS 
5  CFR  Parts  2610,  2634.  2636  and  2641 
RlNs  3209-AAOO,  3209-AA13,  3209-AA14 

Addition  of  Paperwork  Approval 
Numbers  to  and  Updating  and 
Correction  of  Citations  In  Certain 
Regulations  of  the  Office  of 
Government  Ethics 

AGENCY;  Office  of  Government  Ethics 
(OGE).  -- 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  The  Office  of  Government 
,  Ethics  is  adding  the  approval  control 
numbers  assigned  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  to  various 
information  collection  requirements  set 
forth  in  certain  portions  of  its  financial 
disclosure  and  outside  employment 
regulations.  In  addition,  OGE  is 
updating  a  couple  of  authority  citations 
and  correcting  a  couple  of  citation  errors 
in  certain  of  its  regulations. 
EFFECTIVE  DATE:  July  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman,  Office  of 
Government  Ethics,  telephone:  202- 
523-5757,  FAX:  202-523-6325. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  amending  two 
of  its  regulations,  codified  at  5  CFR 
parts  2634  and  2636,  to  add  reference  to 
OMB  paperwork  approval  control 
numbers  for  the  various  executive 
branch-wide  information  collections 
contained  therein.  The  paperwork 
approval  numbers  for  pertinent 
provisions  of  the  financial  disclosure 
regulation  and  related  forms  used  to 
actually  collect  information  are  being 
added  in  parenthetical  references  to  the 
appropriate  sections  of  part  2634.  These 
approval  numbers  cover  reporting 
requirements  for  executive  branch 
personnel  (and  certain  members  of  the 
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Numbers  to  ar>d  Updating  and 
Correction  of  Citations  In  Certain 
Regulationsofthe  Office  of 
Government  Ethics 

AGENCY;  Office  of  Government  Ethics 
(OGE). 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  The  Office  of  Government 
_  Ethics  is  adding  the  approval  control 
numbers  assigned  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  to  various 
information  collection  requirements  set 
•forth  in  certain  portions  of  its  financial 
disclosure  and  outside  employment 
regulations.  In  addition,  OGE  is 
updating  a  couple  of  authority  citations 
and  correcting  a  couple  of  citation  errors 
in  certain  of  its  regulations. 
EFFECTIVE  DATE:  July  7.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman,  Office  of 
Government  Ethics,  telephone:  202- 
523-5757,  FAX:  202-523-6325. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  amending  tvio 
of  its  regulations,  codified  at  5  CFR 
parts  2634  and  2636,  to  add  reference  to 
OMB  paperwork  approval  control 
numbers  for  the  various  executive 
branch-wide  information  collections 
contained  therein.  The  paperwork 
approval  numbers  for  pertinent 
provisions  of  the  financial  disclosure 
regulation  and  related  forms  used  to 
actually  collect  information  are  being 
added  in  parenthetical  references  to  the 
appropriate  sections  of  part  2634.  These 
approval  numbers  cover  reporting 
requirements  for  executive  branch 
personnel  (and  certain  members  of  the 


public)  in  part  2634  and  the  Standard 
Form  (SF)  278  Public  Financial 
Disclosure  Report,  the  OGE  Form  201 
used  to  seek  access  to  SF  278s  and 
certain  other  covered  records  under  the 
Ethics  in  Government  Act,  the  SF  450 
Confidential  Financial  Disclosure 
Report  and  the  various  model  trust 
documents  and  certificates  used  in 
connection  with  quafified  trusts.  In 
addition,  OGE  is  indicating  the  OMB 
papenvork  approval  number  for  the  as- 
yet  not  effective  confidential  reporting 
provision  for  payments  to  charitable 
orgcuiizations  in  lieu  of  honoraria  at 
§  2636.205  of  its  outside  employment 
regulation.  Finally,  OGE  is  updating  the 
authority  citations  for  5  CFR  parts  2636 
and  264 1  and  is  correcting  two  errors  in 
citations  in  5  CFR  2610.201(f)  and 
2641.101  of  its  regulations. 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553  (b)  and  (d), 
as  Director  of  the  Office  of  Government 
Ethics,  I  find  good  cause  exists  for 
waiving  the  general  notice  of  proprased 
rulemaking  and  30-day  delay  in 
effectiveness  as  to  these  minor 
revisions.  The  notice  and  delayed 
effective^date  are  being  waived  because 
these  technical  amendments  and 
corrections  to  certain  OGE  regulations 
concern  matters  of  agency  organization, 
practice  and  procedure  and  because  it  is 
in  the  public  interest  that  correct  and 
up-to-date  citations  and  information 
about  paperwork  approval  numbers  for 
the  respective  information  collection 
requirements  be  contained  in  the 
regulations  as  soon  as  possible. 

Executive  Order  12866 

In  promulgating  these  technical 
amendments  to  its  regulations,  OGE  has 
adhered  to  the  regulatory  philosophy 
'and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  These 
amendments  and  corrections  have  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order,  as  they  deal  with 
agency  organization,  management  and 
personnel  matters  and  are  not,  in  any 
event,  deemed  "significant"  thereunder. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibifity  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  technical  amendments 
rulemaking  does  not  itself  contain  any 
new  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
(rather,  as  noted  above,  in  pertinent  part 
references  to  existing  OMB  paperwork 
control  numbers  are  being  added  at 
appropriate  places  in  OGE's 
regulations). 

List  of  Subjects  in  5  CFR  Parts  2610, 
2634,  2636. and  2641 

Administrative  practice  and 
procedure.  Certificates  of  Divestiture, 
Confhct  of  interests,  Financial 
disclosure.  Government  employees. 
Penalties,  Privacy,  Reporting  and 
recordkeeping  requirements,  Trusts  and 
trustees. 

Approved:  June  24, 1994. 
Stephen  O.  Potts, 

Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Government 
Ethics  is  amending  5  CFR  parts  2634 
and  2636  and  correcting  5  CFR  parts 
2610  and  2641  as  follows: 

PART  2610— [CORRECTED] 

1.  The  authority  citation  for  part  2610 
continues  to  read  as  follows: 

Authority:  5  U.S.C  504(c)(1);  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978). 

§2610.201    [Con'ectedl 

2.  In  §  2610.201,  the  parenthetical 
citation  to  the  Paperwork  Reduction  Act 
in  paragraph  (0  "(5  U.S.C.  chapter  35)" 
is  revised  to  read  "(44  U.S.C.  chapter    ' 
35)". 

PART  2634— [AMENDED] 

3.  The  authority  citation  for  part  2634 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978):  26  U.S.C.  1043: 
E.O.  12674,  54  FR  15159,  3  CFR,  1989  Comp., 
p.  215,  as  modified  by  E.O.  12731,  55  FR 
42547.  3  CFR.  1990  Comp..  p.  306, 

4.  A  new  §  2634.409  is  added  to  read  " 
as  follows; 
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§2634.409    OMB  Control 

Tht'  various  modpl 
and  Certificates  of 
Compliance 

together  with  the  u^derl 
provisions  (and  a 
to  this  part  for  the 
approved  by  the  Of 
and  Budget  under 
0007. 


referer  ced 


p[  endi 


Numt>er. 

trust  documents 
dependence  and 
in  this  subpart, 
ying  regulator}- 
ixes  A.  B  and  C 
(fertificates),  are  all 
ice  of  Management 
dontrol  number  3209- 


§  2634.601    [Amend^] 
5.  Section  2634 


6J1 


adding  at  the  end  o 
the  following 
"(Approved  by  the 
Management  and 
numbers  3209-000 


is  amended  by 
the  regulatory  te.vt 
parer  thetical  phrase 
Dffice  of 
B  idget  under  control 
and  3209-0006)". 


6  33 


§2634.603    [Amend^l 

f..  Section  2634 
adding  at  the  end  o 
the  following  paren  thetical 
"(Approved  by  the 
Management  and 
numbers  3209-000 


is  aniendeti  by 
the  regulatory  text 

phrase 
Dffice  of 

under  control 
and  3209-0002)". 


B  idget 


PART  2636— [AME  JDED] 


7.  The  authority 
IS  revised  to  read  a? 


Authority:  5  1I..S.C 
Ck>veniment  Act  of  1 
15159.  3  CFK.  1989 
modifie-d  by  E.O.  127 
IP9()Cofnp.  p  3()6 


§2636.205    [Amend^] 
8.  Section  2636.2 


adding  at  the  end  o 
the  following 
"(Approved  by  the 
Management  and 
number  3209-0004 


PART  2641— {COR  ^ECTED] 


9.  I'he  authority 
is  revised  to  read  a: 


Authority:  5  U.S.C 
Ciovprnrr.ent  Act  of  1?}78) 
12674.  54  FR  15159 
215.  as  modified  by 
TCFR.  1990('.t>mp.. 


§2641.101    [Correct  >d] 


10.  In  §2641.101 
citation  in  paragradh 
definition  of  Senioi 
5302"  is  revi.sed  to 
5304". 
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itation  For  part  2636 
follows: 


34  FK 


App.  (Ethics  iii 
ii78):C.O  12674,! 
O  imp.,  p.  215.  as 

1.  55  FR  42547.  :iCFK. 


2)5 


is  amended  by 
.the  regulatory  texi 
paren  thetical  phrase 
3ffice  of 

under  control 


B  jdget 


itation  for  part  -641 
follows: 


App.  (Ethics  ill 

18  U.S.C.  207;  L.O 
CFR.  1989Comp.  p. 

12731.  55  FK  42547. 
:tOfi 


EC) 


the  statutory 

(2)  under  the 
employee  "5  II.S.C: 
had  "5  U.S.C. 
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DEPARTME^fr  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  97 
(Docket  No.  94-029-1 

Comnfiuted  Traveltlme  Periods: 
Overtime  Services  Relating  to  Imports 
and  Exports  [ 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 


SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of 
Veterinary  Services  by  adding  a 
commmuted  traveltime  allowance  for 
travel  between  two  locations  in  Oregon. 
Commuted  traveltime  allowances  are 
the  periods  of  time  required  for 
Veterinary'  Services  employees  to  travel 
from  their  dispatch  points  and  return 
there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty.  The  Government  charges 
a  fee  for  certain  overtime  services 
provided  by  Veterinary  Services 
employees  and,  under  certain 
cirroimstances,  the  fee  may  include  the 
cost  of  commuted  traveltime.  This 
action  is  necessary  to  inform  the  public 
of  commuted  traveltime  between  these 
locations. 

EFFECTIVE  DATE:  July  7.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Louise  R.  Lotherj-,  Director,  Resource 
Management  Support,  Veterinary 
Services,  APHIS,  USDA,  room  740, 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-7517 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR.  chapter  I. 
subchapter  D.  and  7  CFR.  chapter  III, 
require  inspection,  laboratory'  testing, 
certification,  or  quarantine  of  certain 
animals,  animal  byproducts,  plants, 
plant  products,  or  other  commodities 
intended  for  importation  into,  or 
exportation  from,  the  United  States. 
When  these  services  must  be  provided 
by  an  employee  of  Veterinary  Services 
(VS)  on  a  Sunday  or  holiday,  or  at  any 
other  time  outside  the  VS  employee's 
regular  duty  hours,  the  Government 
charges  a  fee  for  the  services  in 
accordance  with  9  CFR  part  97.  Under 
circumstances  described  in  §  97.1(a). 
this  fee  may  include  the  cost  of 
commuted  traveltime.  Section  97.2 
contains  administrative  instructions 
prescribing  commuted  traveltime 
allowances,  which  reflect,  as  nearly  as 


practicable,  the  periods  of  time  required 
for  VS  employees  to  travel  from  their 
dispatch  points  and  return  there  from 
the  places  where  they  perform  Sunday, 
holiday,  or  other  overtime  duty. 

We  are  amending  §  97.2  of  the        -    • 
regulations  by  adding  a  commuted 
traveltime  allowance  for  travel  between 
two  locations  in  Oregon.  The 
amendment  is  set  forth  in  the  rule 
portion  of  this  document.  This  action  is 
necessary  to  inform  the  public  of  the 
commuted  traveltime  between  the 
dispatch  and  service  locations. 

We  are  also  amending  §  97.2  to  correct 
the  spelling  of  Troutdale.  OR. 

Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts 
within  the  knowledge  of  the  Department 
of  Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking; 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  rule  are 
impracticable  and  unnecefsaly;  we  also 
find  good  cause  for  making  this  nile 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  liHGo. 

The  number  of  requests  for  overtime 
services  of  a  VS  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

E.xecutive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 


Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  97 

Exports,  Government  employees, 
ImjK)rts,  Livestock,  Poultry  and  poultry 
products,  Travel  and  transportation 
expenses. 

Accordingly,  9  CFR  part  97  is 
amended  as  follows: 

PART  97— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2260;  49  U.S.C.  1741; 
7  CFR  2.17,  2.51,  and  371.2(c). 

2.  In  §  97.2.  in  the  table,  under 
Oregon,  the  last  entry  for  Portland  in  the 
second  column  is  amended  by  removing 
the  word  "Troutsdale"  and  adding  the 
word  "Troutdale"  in  its  place. 

3.  Section  97.2  is  amended  by  adding 
in  the  table,  in  alphabetical  order,  under 
Oregon,  the  following  entry  to  read  as 
follows: 

§97.2    Administrative  instructions 
prescribing  commuted  traveltime. 


Commuted  Traveltime  Allowances 

[In  hours] 


Location 
covered 

Served  from 

Metropolrtan  area 
Wittiin      Outside 

[Add] 

• 

•                        ■     •       " 

•                             • 

Oregon: 
Hermi- 

Troutdale  ... 

6 

ston. 

• 

•             • 

•               • 
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Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  97 

Exports,  Government  employees, 
Imports,  Livestock,  Poultry  and  poultry 
products.  Travel  and  transportation 
expenses. 

Accordingly,  9  CFR  part  97  is 
amended  as  follows: 

PART  97— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2260;  49  U.S.C.  1741; 
7  CFR  2.17,  2.51,  and  371.2(c). 

2.  In  §  97.2,  in  the  table,  under 
Oregon,  the  last  entry  for  Portland  in  the 
second  column  is  amended  by  removing 
the  word  "Troutsdale"  and  adding  the 
word  "Troutdale"  in  its  place. 

3.  Section  97.2  is  amended  by  adding 
in  the  table,  in  alphabetical  order,  under 
Oregon,  the  following  entry  to  read  as 
follows: 

§  97.2    Administrative  instructions 
prescribing  comntuted  travettime. 


Commuted  Traveltime  Allowances 

(In  hours] 

Location      c;.^^  ,  .       Metropolrtan  area 
covered      Served  from 


Wtttiin       Outside 


[Add] 


Oregon: 
Henni-      Troutdale 
ston. 


Done  in  Washington,  DC,  this  30th  day  of 
June  1994. 

Lonnie  J.  iGn^ 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc.  94-16376  Filed  7-6-94;  8:45  am] 

BILLING  CODE  34tO-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-WM-63-AD;  Amendment 
39-8965;  AD  94-14-17] 

Airworthiness  Directives;  Airbus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
either  the  removal  of  the  girt  bar  visual 
indicator  brackets  on  passenger  exit 
doors,  or  modification  of  the  lanyard 
connecting  the  survival  kit  to  the  slide/ 
raft.  This  amendment  is  prompted  by  a 
report  that,  during  an  emergency 
evacuation  demonstration,  the  lanyard 
became  entangled  on  the  girt  bar 
indicator  mechanism,  and  subsequently 
prevented  an  exit  door  from  opening 
fully  to  a  locked  position.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  lanyard  from  becoming 
entangled  and  interfering  with  proper 
opening  of  the  exit  door,  a  situation 
which  could  impede  the  successful 
evacuation  of  passengers  through  the 
door  during  an  overwater  operation 
where  ditching  is  required. 
EFFECTIVE  DATE:  August  8,  1994. 
ADDRESSES:  hiformation  related  to  this 
rulemaking  action  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket.  1601  Lind  Avenue  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  as  a  supplemental  notice  of 


proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  April  25, 1994  (59 
FR  19681).  That  action  proposed  to 
require  either  the  removal  of  the  girt  bar 
visual  indicator  brackets  on  passenger 
exit  doors,  or  modification  of  the 
lanyard  that  connects  thfi  survival  kit  to 
the  slide/raft. 

Interested  persons  have  been  afforded, 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposal. 

One  commenters  requests  that 
airplanes  on  which  Airbus  Industrie 
Modification  23605  has  been 
accomplished  be  excluded  from  the 
applicability  of  the  rule.  That 
modification  is  described  in  Airbus 
Service  Bulletin  A320-25-1109,  dated 
April  20, 1993,  and  entails  removing  the 
girt  bar  visual  indicator  brackets  (plates) 
and  replacing  them  with  a  red  arrow 
placard  that  is  used  to  indicate  positive 
girt  bar  engagement.  (The  commenter 
also  states  that  all  Model  A320  series 
airplanes  up  to  serial  number  413  have 
been  delivered  with  this  modification.) 
The  FAA  concurs  with  the  commenter's 
request.  The  FAA  addressed 
Modification  23605  in  the  preamble  to 
the  supplemental  NPRM,  and  found 
that,  although  removal  of  the  brackets 
will  prevent  possible  interference 
between  the  overwater  survival  kit 
lanyard  and  the  slide/raft  decorative 
cover,  the  red  arrow  placard  did  not 
provide  for  an  acceptable  means  of  girt 
bar  position  indication.  However,  since 
one  of  the  options  for  complying  with 
this  AD  las  provided  by  paragraph 
(a)(l)|  is  to  remove  the  girt  bar  visual 
indicator  brackets,  the  FAA  now 
considers  that  airplanes  on  which 
Modification  23605  has  been 
accomplished  are  in  compliance  with 
that  paragraph  of  the  rule  because  the 
brackets  have  been  removed  on  those 
airplanes.  (Whether  or  not  the  red  arrow 
placard,  installed  as  part  of 
Modification  23605,  is  used  to 
determine  the  engagement  of  the  girt  bar 
is  of  no  consequence,  since  the  girt  bar 
position/arming  indicator  in  the  cockpit 
remains  as  a  source  to  obtain  positive 
indication  of  the  position  of  the  girt 
bar.)  Accordingly,  the  applicability  of 
the  final  rule  has  been  revised  to 
exclude  airplanes  on  which 
Modification  23605  has  been  installed. 
After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described  The  FAA  has 
determined  that  this  Jiange  will  neither 
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increase  the  econon  ic  burden  on  any 
operator  nor  increas  e  the  scope  of  the 
AD. 

This  is  considere<  interim  action. 
Airbus  Industrie  ha:  advised  the  FAA 
that  it  is  developing  an  alternative 
method  of  girt  bar  pssition  indication 
for  all  Model  A320  !  eries  airplanes  that 
vNill  not  entail  a  des  gn  feature  that 
would  contribute  to  the  addressed 
problem  of  lanyard  entanglement.  Once 
this  modihcation  is  developed, 
approved,  and  avail  ible.  the  FAA  may 
consider  further  rulcimaking. 

The  FAA  estimate  s  that  59  Model 
A320  airplanes  of  U  S.  registry  will  be 
affected  by  this  AD. 

Accomplishment  jf  the  removal  of  the 
girt  bar  visual  indici  tor  brackets  will 
take  approximately  l  work  hour  per 
airplane,  at  an  avera  ?e  labor  rate  of  $55 
per  work  hour.  Base  i  on  these  figures, 
the  total  cost  impact  of  this  removal 
action  on  U.S.  opera  tors  who  elect  to 
accomplish  it  is  esti  nated  to  be  $55  per 
airplane. 

The  time  necessar  y  to  accomplish  the 
modification  of  the  I  anyard  may  vary 
from  operator  to  ope  rator.  depending 
upon  the  design  subnitted  for  approval 
by  the  FAA.  Howev(  r.  the  FAA 
estimates  that  a  typi  ;al  modification 
will  require  an  avers  ge  of  2  work  hours 
to  accomplish,  at  an  average  labor  rate 
of  $55  per  work  hou  ■.  Based  on  these 
figures,  the  total  cos  impact  of  this 
modification  action  >n  U.S.  operators 
who  elect  to  accomp  lish  it  is  estimated 
to  be  $110  per  airpla  ne. 

Based  on  the  figur  is  discussed  above, 
the  total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimate  d  to  be  between 
$3,245  and  $6.490. 1  his  total  cost 
impact  figure  is  based  on  assumptions 
that  no  operator  has  yet  accomplished 
any  of  the  requireme  nts  of  this  AD 
action,  and  that  no  o  aerator  would 
accompUsh  those  ac  ions  in  the  future  if 
this  AD  were  not  ad(  ipted. 

The  regulations  ac  opted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relatio  iship  between  the 
national  government  and  the  States,  or 
on  the  distribution  o  power  and 
responsibilities  amoi  >g  the  various 
levels  of  government .  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  ft  deralism 
implications  to  warr  mt  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  di;  cussed  above.  I 
certify  that  this  actio  n  (1)  is  not  a 
"significant  regulato  y  action"  under 
Executive  Order  128  )6;  (2)  is  not  a 
"significant  rule"  un  der  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  :  ;6.  1979);  and  (3) 
will  not  have  a  signi  icant  economic 


IMI 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  391  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    {Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-14-17  Airbus  Induiitrie:  Amendment  39- 
8965.  Docket  93-NM-63-AD. 

Apphcability:  Model  A320  series  airplanes 
equipped  with  slide7raft  evacuation  systems; 
on  which  Airbus  Industrie  Modification 
23605  (specified  in  Airbus  Service  Bulletin 
A320-25-1109.  dated  April  20,  1993)  has  not 
been  accomplished;  certificated  in  any 
category. 

Comphance:  Required  as  indicated,  unlesw 
accomplished  previously. 

To  prevent  the  lanyard  from  beconiinj; 
entangled  on  the  girt  bar  indicator 
mechanism  and  preventing  the  exit  door 
from  opening  properly  if  passengers  are 
required  to  use  the  exit  door  during 
overwater  operations  where  ditching  may  be 
required,  accomplish  the  following: 

(a)  VV  ithin  90  days  after  the  effective  date 
of  this  AD.  a(.c<:mplish  the  requirements  of 
either  paragraph  (a)(l )  or  (a)(2)  of  this  AD: 

(1 )  Remove  the  girt  bar  visual  indicator 
brackets  (plates)  from  all  passenger  exit  doors 
th.it  are  so  equipped.  Or 

(2)  Modify  the  lanyard  that  attaches  the 
survival  kit  to  the  slide/raft  so  that  it  does  not 
become  entangled  on  the  girt  bar  indicator 
m.echanism.  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch.  ANM-113.  FAA.  Transport  Airplane 
Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FA.\, 
Trdnsp<irt  Airplane  Directorate.  Operators 


shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  tie  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
August  8.  1994. 

Issued  in  Renton,  Washington,  on  |une  29. 
1994. 

DarreU  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senue 
IFR  Doc.  94-16304  Filed  7-6-94;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AWP-6] 

Modification  of  Class  E  Airspace; 
Areata  Municipal  Airport,  Areata,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Areata,  CA.  An  Instrument 
Landing  System/Distance  Measuring 
Equipment  (ILS/DME)  standard 
instrument  approach  procedure  (SIAP) 
has  been  developed  for  the  Areata 
Municipal  Airport.  Controlled  airspact- 
extending  from  700  feet  above  the 
surface  is  needed  for  aircraft  executing 
the  approach.  The  effect  of  this  proposal 
is  to  provide  adequate  Class  E  airspace 
for  instrument  flight  rules  (IFR) 
operations  at  Areata  Municipal  Airport. 
EFFECTIVE  DATE:  0901  u.t.c,  Decemlwr  8. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  System  Management 
Branch,  A\VP-530,  Air  Traffic  Division. 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
CaUfomia  90261;  telephone  (310)  297- 
0697. 

SUPPLEMENTARY  INFORMATION; 

History 

On  April  15, 1994,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Areata,  CA.  (59  FR 
23034).  An  Instrument  Landing  System/ 
Distance  Measuring  Equipment  (ILS/ 
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DME)  standard  instrument  approach 
procedure  (SIAP)  has  been  developed 
for  the  Areata  Municipal  Airport. 
Controlled  airspace  extending  from  700 
feet  above  the  surface  is  needed  for 
aircraft  executing  the  approach. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceedings  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  concerning 
this  proposal. 

The  coordinates  in  the  proposal  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16. 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993). 

The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Areata,  CA,  to 
modify  controlled  airspace  from  700  to 
1200  feet  AGL  at  the  Areata  Municipal 
Airport  at  Areata,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106lg);  14  CFR 
1 1 .69. 
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DME)  standard  instrument  approach 
procedure  (SLAP)  has  been  developed 
for  the  Areata  Municipal  Airport. 
Controlled  airspace  extending  from  700 
feet  above  the  surface  is  needed  for 
aircraft  executing  the  approach. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceedings  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  concerning 
this  proposal. 

The  coordinates  in  the  proposal  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993). 

The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Areata,  CA,  to 
modify  controlled  airspace  from  700  to 
1200  feet  AGL  at  the  Areata  Municipal 
Airport  at  Areata,  CA. 

Tne  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
neces.s!>ry  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
■"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFT?  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  I'.S.C.  106lg);  14  CFR 
1 1 .69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airsnace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993,  is 
amended  as  follows: 

Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 

***** 

AWT  CA  E5  Areata,  CA    (Revised] 

.  Areata  Municipal  Airport,  CA 

(lat.  40°58'41"N.,  long.  124°0«'31"  VV.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  that  airspace 
Iwginning 

at  lat.  40°29'00"  N.,  long.  124°07'00"  W.; 
to  lat.  40°4500"  N.,  long.  123°50'00"  \V.; 
to  lat.  4T>05'00"  N.,  long.  124''0500"  VV.; 
to  lat.  41°03'00"  N.,  long.  124°19'00"  W.; 
to  lat.  40''36'00"  N.,  long.  124°19'00"  VV.; 

thence  to  the  point  of  beginning. 
•         *         •         *         « 

Issued  in  Los  Angeles,  California,  on  June 
15.1994. 

Harvey  R.  Riebel, 

Acting  Manager,  Air  Traffic  Division, 

Western-Pacific  Region. 

jFR  Doc.  94-16412  Filed  7-6-94;  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  94-ANM-17] 

Modification  of  Class  D  Airspace; 
Renton,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  ruie;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  published  on  June  1,  1994, 
which  inadvertently  listed  an  outdated 
and  incorrect  airspace  description  for 
Renton  Municipal  Airport,  Renton, 
Washington. 

EFFECTIVE  DATE:  0901  u.t.e.,  August  18. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Riley,  System  Management 
Branch  (ANM-530),  Air  Traffic 
Division,  Federal  Aviation 
Administration,  1601  Lind  Avenue  S\V. 
Renton,  Washington  98055-^056; 
Telephone:  (206)  227-2537. 
SUPPLEMENTARY  INFORMATION:  On  June  1, 
1994,  the  Federal  Aviation 
Administration  (FAA)  published  a  final 
rule  that  amended  the  Renton, 
Washington,  Class  D  airspace  area  to 
provide  up  to  date  infonnation 
regarding  the  area's  effective  hours  in 
relation  to  the  control  tower's  hours  of 
operation.  However,  that  aclion 


inadvertently  contained  an  outdated 
and  incorrect  airspace  description  for 
the  Renton  Municipal  Airport.  This 
action  corrects  that  error. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delgated  to  me,  the 
publication  in  the  Federal  Register  on 
June  1,  1994  (59  FR  28245;  Federal 
Register  Document  94-13067)  and  the 
corresponding  description  in  FAA 
Order  7400. 9A,  which  is  incorporated 
by  reference  in  14  CFR  71.1,  are 
corrected  as  follows: 

§71.1    [Corrected] 

On  page  28246,  in  fhe  first  column, 
the  description  for  the  Renton, 
Washington,  Class  D  airspace  is 
corrected  to  read  as  follows: 

***** 

A.NM  WA  D  Renton,  WA  (Corrected! 
Renton  Municipal  Alport,  WA 

(lat.  47''29'35"  N.,  long.  122''12'57"  W.) 
Seattle,  Boeing  Field/King  County 
International  Airport,  WA 

(lat.  47*'31'48"  N.,  long  122''18'07"  W.) 
Seattle  VORTAC 

(lat.  47''26'07'  N.,  long.  (122°  18'35  "  W.) 

That  airpsace  extending  upward  from  the 
surface  to  and  including  2.500  feet  MSL 
beginning  at  the  intersection  of  a  5-mile 
radius  of  Boeing  Field/King  Countv 
International  Airport  and  a  5-mile  radius  of 
Renton  Municipal  Airport  at  lat.  47''34'32'.' 
N.,  long.  122''ir57"  W..  thence  clockwise 
along  the  5-mile  radius  of  Renton  Municipal 
Airport  to  the  intersection  with  a  Seattle 
VORTAC  097  bearing  at  lat.  47°25'20'  N.. 
long.  122''09'05"  W.,  thence  west  along  the 
Seattle  VORTAC  097  bearing  to  lat.  47<'25'36" 
N.,  long.  122''12'19"  W.,  thence  north  along 
a  line  to  lat.  47''27'45"  N..  long.  122°12'58" 
W.,  thence  northwest  along  a  line  to  lat. 
47''28'09"  N..  long.  122°13'33  "  W..  thence 
north  along  a  line  to  lat.  47''30'00"  N.,  long., 
122''13'33"  W.,  thence  northwest  along  a  line 
to  lat.  47°3ri3'  N.,  long.  122'15'32"  W., 
thence  northeast  along  a  line  to  lat.  47°33'41 " 
N..  long.  122''14'03"  W.,  thence  northeast 
along  a  line  to  the  point  of  beginning.  This 
Class  D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  AirportyFacility  Directory ,. 
*         •         *         •         • 

Issued  in  Seattle,  Washington,  on  lune  22. 
1994. 

Temple  H.  Johnson,  Jr., 

Manager,  Air  Traffic  Division,  I^orthwest 

Mountain  Region. 

|FR  Doc.  94-16410  Filed  7-6-94;  8:45  ami 
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14CFRPart 
[Airspace  Docket 


"     1 

Met  No.  9^WP-7] 


Establishment  and  Modification  of 
Class  E  Airspace;  Lqmpoc  Municipal 
Airport,  Lompoc,  CA 

AGENCY:  Federal  Avia  Lion 
Administration  (FAA|,  DOT. 
action:  Final  rule. 


SUMMARY:  This  actiod  modifies  Class  E 

airspace  at  Lompoc.  (  A.  Controlled 

airspace  extending  fn  im  the  surface  and 

H  transition  area  from 

surface  is  needed  for  i  lircraft  executing 

the  approach.  The  eff  ?ct  of  this  proposal 

is  to  provide  adequat(  i  Class  E  airspace 

for  instnunent  flight  i  ules  (IFR) 

operations  at  Lompoc  1 

Airport. 

EFFECTIVE  DATE:  0901 

1994. 

FOR  FURTHER  INFORMAtlON  CONTACT: 

Scott  Speer.  System  Management 

Branch,  AWP-530.  A  r  Traffic  Division. 

Western-Pacific  Regie  n.  Federal 

Aviation  Administration, 

Aviation  Boulevard, 

Cahfomia.  90261,  telephone  (310)  297- 

0697. 


Municipal 

UTC,  December  8, 


15000 
lawndale. 


SUPPLEMENTARY  INFOFfMATION 
History 

On  May  4, 1994,  th^  FAA  proposed  to 
amend  part  71  of  the  "ederal  Aviation 
Regulations  (14  CFR  fart  71)  to  estabhsh 
and  modify  Class  E  airspace  at  Lompoc. 
CA.  (59  FR  23034).  Controlled  airspace 
extending  from  the  siirfiace  and  a  700 
foot  transition  area  is  [needed  for  aircraft 
executing  the  approacjh. 

Interested  parties  Were  invited  to 
participate  in  this  rulemaking 
proceedings  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  re  ceived  concerning 
this  proposal. 

The  coordinates  in  iie  proposal  are 
based  on  North  Amer  can  Datum  83. 
Class  E  airspace  desioiations  are 
published  in  Paragraph  6002  and 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17,  1993,  snd  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  |uly  6.  1993). 

The  Class  E  airspace  designations 
listed  in  this  documei  it  will  be 
published  subsequeni  ly  in  this  Order. 

The  Rule 


This  amendment  to 
Federal  Aviation  Regul 
Class  E  airspace  exter  ding 
surface  at  Lompoc,  Ci  L 
controlled  airspace  hum 
feet  AGL  at  the  Lomp  x; 
Airport  at  Lompoc,  CA 


part  71  of  the 
ations  establishes 

from  the 
,  and  modifies 
700  to  1200 
Municipal 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulator}'  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  vdll  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

.  Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.O.  10854.  24  FR  9565.  3  CFR.  195*- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6002    Class  E  airspace  designated 
as  a  surface  area  for  an  airport. 


AWP  CA  E2  Lompoc.  CA  INEW] 

Lompoc  Airport.  CA 
(lat.  34°39'56"  N,  long.  120''28'OO"  VV) 
That  airspace  extending  upward  from  the 
surface  within  a  4.3-mile  radius  of  Lompoc 
Airport,  excluding  that  airspiace  within 
Restricted  Areas  R-2516  and  R-2517.  This 
Class  E  airspace  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
abow  the  surface  of  the  earth. 


AV\T  CA  E5  Lompoc,  CA  (Revised] 

LomfKC  Airport,  CA 

(lat.  34°39'56"  N,  long.  120°28'OO"  W) 
Gaviota  VORTAC  (lat.  34°31'53"  N.  long 

120°05'28"  W) 
Lompoc  NDB  (lat.  34'^9'53"  N.  long. 
120"27'48"  W). 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-mile 
radius  of  Lompoc  Airport  and  within  4.3 
miles  each  side  of  the  Gaviota  VORTAC  293° 
radial  extending  from  the  4.3-mile  radius 
10.9  miles  west  of  the  Gaviota  VORTAC  and 
within  4  miles  each  side  of  the  083°  bearing 
from  the  L.ompoc  NDB  to  8  miles  east  of  the 
NDB,  excluding  that  airspace  within 
Restricted  Areas  R-2516  and  R-2517.  This 
Class  E  airspace  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
***** 

issued  in  Los  Angeles,  CA.  on  )une  22. 
1994. 

Richard  R.  Lien, 

Manager,  Air  Traffic  Division,  Western-Pacific 

Region. 

[FR  Doc.  94-16413  Filed  7-6-94:  8:45  am] 

BILUNG  CODE  4»10-13-M 

UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

[Rulemaking  No.  103] 
RIN3116-AA05 

insurance  Requirements,  the 
Exchange  Visitor  Program 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  The  Agency  issued  a  final 
rule  on  March  19, 1993  which  included 
a  requirement  that  all  exchange  visitors 
and  their  spouses  and  dependents  on  J 
visas  have  insurance  to  cover 
themselves  for  sickness  and  accidents, 
effective  September  1,  1994.  In  response 
to  concerns  raised  by  the  public,  the 
Agency  is  amending  the  types  of 
insurance  allowed  under  the  Exchange 
Visitor  Program  regulations. 
DATES:  This  interim  final  rule  is 
effective  July  7, 1994.  Written  comments 
will  be  accepted  until  August  8, 1994. 
All  written  communications  received  by 
the  Agency  on  or  before  the  closing  date 
will  be  considered  by  the  Agency  before 
action  on  a  final  rule  is  imdertaken. 
ADDRESSES:  Comments  regarding  this 
rule  should  be  addressed  as  follows: 
United  States  Information  Agency. 
Office  of  the  General  Counsel. 
Rulemaking  103,  301  Fourth  Street  S\V.. 
room  700,  Washington.  DC  20547. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Ohlhausen,  Assistant 
Genera!  Counsel,  United  States 
Information  Agency,  301  Fourth  Street 
SW..  Washington,  DC  20547;  telephone 
(202)  619^979. 

SUPPLEMENTARY  INFORMATION:  Since 
implementing  the  final  rule  on  March 
19,  1993  (58  FR  15180),  USIA  has  been 
requested  to  amend  the  insurance 
requirement  set  forth  in  22  CFR 
514.14(c).  The  main  concern  has  been 
with  the  requirement  that  policies  be 
underwritten  by  an  insurance 
corporation  having  an  A.M.  Best  rating 
of  "A  -  "  or  above,  an  Insurance 
Solvency  International,  Ltd.  (ISI)  rating 
of  "A  -  i"  or  above,  a  Standard  &  Poor's 
Claims-paying  Ability  rating  of  "A  -  "  or 
above,  a  Weiss  Research,  Inc.  rating  of 
B+  or  above,  or  such  other  rating  as  the 
Agency  may  from  time  to  time  specify-. 
A  rating  is  not  presently  required  when 
the  insurance  coverage  is  backed  by  the 
full  faith  and  credit  of  the  government 
of  the  exchange  visitor's  home  country    v 
or  when  the  sponsor  is  allowed  to  self- 
insure  or  to  accept  full  financial 
responsibility. 

A  number  of  the  Agency's 
constituents  have  expres.sed  the  view 
that  §  514.14(c)  is  too  restrictive  and 
that  compliance  could  end  longstanding 
and  reliable  insurance  relationships.  A 
number  of  major  insurance  plans  and 
almost  all  health  maintenance 
organizations  reportedly  do  not  meet  the 
current  regulations.  The  Agency  has 
been  informed  that  the  net  effect  on 
exchange  visitors  and  family  members 
could  be  to  actually  reduce  in  some 
cases  the  quality  of  the  health  care  they  • 
have  been  receiving. 

Approximately  800  of  the  1,200 
designated  sponsors  are  colleges  and 
universities,  many  of  which  provide 
health  insurance  for  their  students  and 
faculty.  Other  sponsors  include  major 
corporations,  government  agencies,  non- 
profit organizations,  and  research 
institutions,  many  of  which  also  offer 
insurance  for  their  employees  who  are 
exchange  visitors.  A  number  of  sponsors 
expressed  concern  that  the  current 
regulations  disqualify  reliable  insurance 
policies,  plans,  and  contracts  that  they 
provide  to  their  exchange  visitors.  In  ', 

response  to  sponsors'  comments,  the 
Agency  is  amending  the  regulations  to        j 
broaden  the  types  of  insurance 
permitted  under  §  514.14(c).  The  1 

Agency  is  proposing  two  additional 
ways  to  satisfy  §  514.14(c). 

The  first  is  to  qualify  a  policy,  plan, 
or  contract  which  is  part  of  a  health  ' 

benefits  program  offered  on  a  group  ' 

basis  to  employees  or  enrolled  students 
by  a  designated  sponsor.  Here,  the  ; 
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FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Ohlhausen,  Assistant 
General  Counsel,  United  States 
Information  Agency,  301  Fourth  Street 
SVV.,  Washington,  DC  20547;  telephone 
(202)  619^979. 

SUPPLEMENTARY  INFORMATION:  Since 
implementing  the  final  rule  on  March 
19,  1993  (58  FR  15180).  USIA  has  been 
requested  to  amend  the  insurance 
requirement  set  forth  in  22  CFR 
514.14(c).  The  main  concern  has  been 
with  the  requirement  that  policies  be 
underwritten  by  an  insurance 
corporation  having  an  A.M.  Best  rating 
of  "A  -  "  or  above,  an  Insurance 
Solvency  International,  Ltd.  (ISI)  rating 
of  "A  -  i"  or  above,  a  Standard  &  Poor's 
Claims-paying  Ability  rating  of  "A  -  "  or 
above,  a  Weiss  Research,  Inc.  rating  of 
B+  or  above,  or  such  other  rating  as  the 
Agency  may  from  time  to  time  specify. 
A  rating  is  not  presently  required  when 
the  insurance  coverage  is  backed  by  the 
full  faith  and  credit  of  the  government 
of  the  exchange  visitor's  home  country 
or  when  the  sponsor  is  allowed  to  self- 
insure  or  to  accept  full  financial 
responsibility. 

A  number  of  the  Agency's 
constituents  have  expressed  the  view 
that  §  514.14(c)  is  too  restrictive  and 
that  compliance  could  end  longstanding 
and  reliable  insurance  relationships.  A 
number  of  major  insurance  plans  and 
almost  all  health  maintenance 
organizations  reportedly  do  not  meet  the 
current  regulations.  The  Agency  has 
been  informed  that  the  net  effect  on 
exchange  visitors  and  family  members 
could  be  to  actually  reduce  in  some 
cases  the  quality  of  the  health  care  they 
have  been  receiving. 

Approximately  800  of  the  1,200 
designated  sponsors  are  colleges  and 
universities,  many  of  which  provide 
health  insurance  for  their  students  and 
faculty.  Other  sponsors  include  major 
corporations,  government  agencies,  non- 
profit organizations,  and  research 
institutions,  many  of  which  also  offer 
insurance  for  their  employees  who  are 
exchange  visitors.  A  number  of  sponsors 
expressed  concern  that  the  current 
regulations  disqualify  reliable  insurance 
policies,  plans,  and  contracts  that  they 
provide  to  their  exchange  visitors.  In 
response  to  sponsors'  comments,  the 
Agency  is  amending  the  regulations  to 
broaden  the  types  of  insurance 
permitted  under  §  514.14(c).  The 
Agency  is  proposing  two  additional 
ways  to  satisfy  §  514.14(c). 

The  first  is  to  qualify  a  policy,  plan, 
or  contract  which  is  part  of  a  health 
benefits  program  offered  on  a  group 
basis  to  employees  or  enrolled  students 
by  a  designated  sponsor.  Here,  the 


sponsor  is  in  a  position  to  consult  with 
insurance  professionals,  rating  services, 
insurance  commissioners,  legal  counsel, 
and  other  experts  before  determining 
which  coverage  to  offer  to  its  employees 
and  enrolled  students. 

The  second  is  to  qualify  a  poHcy, 
plan,  or  contract  which  is  underwritten 
by  a  federally  qualified  health 
maintenance  organization  (HMO)  or  an 
eligible  competitive  medical  plan  (CMP) 
as  determined  by  the  Health  Care 
Financing  Administration.  While  these 
HMO's  and  CMP's  often  are  not  rated  by 
insurance  rating  services,  they  are 
monitored  for  fiscal  soundness  on  a 
regular  basis  by  the  federal  government, 
in  addition  to  being  regulated  by  one  or 
more  states. 

22  CFR  514.14  sets  forth  only 
minimum  insurance  requirements,  .so 
exchange  visitors  and  their  families  are 
encouraged  to  be  educated  consumers 
and  consult  with  insurance 
professionals,  rating  services,  and 
insurance  regulators  before  determining 
their  insurance  coverage. 

Comment 

The  Agency  invites  comments  from 
the  public  on  this  interim  final  rule.  The 
Agency  is  under  no  legal  requirement  to 
invite  comments.  The  designation  of 
exchange  visitor  sponsors  and  the 
administration  of  the  Exchange  Visitor 
Program  are  deemed  to  be  foreign  affairs 
functions  of  the  United  States 
Government.  The  Administrative 
Procedure  Act,  5  U.S.C.  553(a)(l)(1989)    , 
specifically  exempts  such  functions 
from  the  rulemaking  requirements  of  the 
Act. 

The  Agency  will  accept  comments  for 
30  days  after  publication  of  this  interim 
final  rule.  A  final  rule  will  be  published 
thereafter  to  respond  to  comments 
received  and  to  promulgate  changes,  if 
any,  as  part  of  the  Exchange  Visitor 
Program  regulations,  22  CFR  Part  514.  In 
accordance  with  5  U.S.C.  605(b),  the 
Agency  certifies  that  this  rule  does  not 
have  a  significant  adverse  economic 
impact  on  a  substantialnumber  of  small 
entities.  This  rule  is  not  considered  to 
be  a  major  rule  within  the  meaning  of 
section  1(b)  of  E.O.  12291,  nor  does  it 
have  federahsm  implications  warranting 
the  preparation  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12612. 

List  of  Subjects  in  22  CFR  Part  514 

Cultural  Exchange  Programs. 

Dated:  June  30,  1994. 
Lcs  Jin, 
General  Counsel. 

Accordingly,  22  CFR  Part  514  is 
amended  as  follows: 


PART  514— EXCHANGE  VISITOR 
PROGRAM 

1.  The  authority  citation  for  Part  514 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101(a)(15)(I),  1182, 
1258;  22  U.S.C.  1431-1442.  2451-2460; 
Reorganization  Plan  No.  2  of  1977;  E.O. 
12048  of  March  27. 1978;  USIA  Delegation 
Order  No.  85-5  (50  FR  27393). 

2.  In  §514.14,  paragraph  (c)  is  revised 
to  read  as  follows: 

§514.14    Insurance. 

•        •        •        •        * 

(c)  Any  policy,  plan,  or  contract 
secured  to  fill  the  above  requirements 
must,  at  a  minimum,  be: 

(1)  Undenvritten  by  an  insurance 
corporation  having  an  A.M.  Best  rating 
of  "A-"  or  above,  an  Insurance 
Solvency  International,  Ltd.  (ISI)  rating 
of  "A-i"  or  above,  a  Standard  &  Poor's 
Claims-paying  Ability  rating  of  "A-"  or 
above,  a  Weiss  Research,  Inc.  rating  of 
B-t-  or  above,  or  such  other  rating  as  the 
Agency  may  from  time  to  time  specify; 
or 

(2)  Backed  by  the  full  faith  and  credit 
of  the  government  of  the  exchange 
visitor's  home  country;  or 

(3)  Part  of  a  health  benefits  program 
offered  on  a  group  basis  to  employees  or 
enrolled  students  by  a  designated 
sponsor;  or 

(4)  Offered  through  or  underwritten 
by  a  federally  qualified  Health 
Maintenance  Organization  (HMO)  or 

•eligible  Competitive  Medical  Plan 
(CMP)  as  determined  by  the  Health  Care 
Financing  Administration  of  the  U.S. 
Department  of  Health  and  Human 
Ser\ices. 
•        •        •        •        • 

[FR  Doc.  94-16407  Filed  7-6-94;  8:45  am] 

BILUNG  CODE  823(M>1-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  552,  Subpart  M 

Land  Use  Policy  for  Fort  Lewis,  Yakima 
Training  Center,  and  Camp  Bonneville, 
WA 

AGENCY:  Department  of  the  Army.  I 
Corps  and  Fort  Lewis,  DOD. 
ACTION:  Interim  rule. 

SUMMARY:  This  action  establishes  32 
CFR  part  552,  Subpart  M,  Land  Use 
Policy  for  Fort  Lewis,  Yakima  Training 
Center,  and  Camp  Bonneville  and 
authenticates  Fort  Lewis  Regulation 
350-33.  Uninterrupted  military  use  of 
training  areas  is  vital  to  the  maintenance 
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of  U.S.  and  Allied  A  tned  Fortes  combat 

readiness.  In  addition,  maneuver 

training  areas  may  b;  dangerous  to 

persons  entering  wit  lout  warning 

provided  during  trai  ling  scheduling  or 

use  permit  processirg. 

DATES:  This  rule  is  e  fective  July  7, 

1994.  However,  writ  en  comments  will 

continue  to  be  ^ecei^  ed  until  September 

r>.  1994. 

ADDRESSES:  Headqui  iters.  I  Corps  and 

Fort  Lewis.  ATTN:  Fange  Officer. 

AZFH-PTM-R.  Fort  Lewis,  Washington 

98433-5000. 

FOR  FURTHER  INFORMi  iTlON  CONTACT: 

Ms.  Virginia  Lanoue  or  A. J.  Weller. 

(206)  967-6165/6371 . 

Executive  Order  122  »1 

This  rule  has  been  classified  as 
nonmajor. 

Regulatofy  Flexibilil  y  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirei  nents  of  the 
Regulatory  Flexibilit  ^  Act  of  1980.  This 
interim  rule  does  nol  have  a  significant 
impact  on  small  enti  ies. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  new 
reporting  or  recordkeeping  requirements 
subject  to  approval  bK'  the  Office  of 
Management  and  Bu  iget  under  the 
requirements  of  the  i  aperwork 
Reduction  Act  of  19t  0  (44  U.S.C  3507). 

List  of  Subjects  in  32  CFR  Part  552. 
Subpart  M 

Military  personnel  Government 
employees.  Land  use 
Kenneth  L.  DeBtoo, 

Army  Federal  Register  L  iaison  Officer. 

Accordingly,  subp  irt  M  to  32  CFR 
part  552  is  added  to  i  ead  as  follows: 

Sut>part  M— l^nd  Us«  Policy  for  Fort  Lewis, 
Yakima  Training  Centef ,  and  Cannp 


Bonneville 

Sec. 

552.160 

552.161 

552.162 

552.163 

552.164 

552.165 

552166 

552.167 

552.168 

552.169 

Access  Office. 

552.170  Camp  Bonnei(i 
Office. 

552.171  Compatible  l^se. 

552.172  Violations 
Appendix  A — DPCA  R^reational  Areas  in 

Training  Areas 
Appendix  B — Non-Perriit  Access  Routes 
Appendix  C — Authoriz^  Activities  for 

Maneuver  Training  Area  Access 


Purpose. 

References. 

Abbreviation; . 

Applicability 

General. 

Responsibilities. 

Recreational  f  sc. 

Activities. 

Fort  l*wis  Aia  Access  Office. 

Yakima  Trair  ing  Center  Area 


ille  Area  Access 


(Ml 


Appendix  D — Unauthorized  Activities  in 

Maneuver  Training  Areas 
Appendix  E — References 
Appendix  F — Abbreviations 

Authority:  16  IJSC  470. 1531-1541;  IB 
use  1382;  50  use  797. 

§552.160    Purpose. 

(a)  This  subpart  establishes 
procedures  for  entry  to  maneuver 
training  areas  at  Fort  Lewis,  Yakima 
Training  Center  (\TC),  and  Camp 
Bonneville.  Procedures  for  other  sub- 
installations  to  Fort  Lewis  will  be 
developed  by  the  Commanders  of  those 
installations. 

(b)  Uninterrupted  militarj-  use  of 
training  areas  is  vital  to  the  maintenance 
of  US  and  Allied  Armed  Forces  combat 
readiness.  In  addition,  maneuver 
training  areas  may  be  dangerous  to 
persons  entering  without  warnings 
prmided  during  training  scheduling  or 
use  permit  processing. 

§552.161    References. 
See  Appendix  E  to  this  subpart. 

§552.162    Abbreviations. 

See  Appendix  F  to  this  subpart. 

§552.163    AppllcabUlty. 

(a)  This  subpart  is  applicable  to  all 
military  and  civilian  users  of  the  range 
complexes  at  Fort  Lewis.  Yakima 
Training  Center,  and  Camp  Bonneville. 

(b)  This  subpart  governs  all  use  of  the 
Fort  Lewis.  Yakima  Training  Center  and 
Camp  Bonneville  Military  Reservations 
outside  cantonment  areas,  housing 
areas,  and  recreational  sites  controlled 
by  the  Director  of  Personnel  and 
Community  Activities  (DPCA).  These 
areas  are  designated  on  the  Fort  Lewis, 
Yakima  Training  Center  and  Camp 
Bonneville  Military  Installation  Maps  as 
Impact  Areas  and  lettered  or  numbered 
Training  Areas  (TAs).  and  comprise  the 
range  complexes  for  each  Installation. 

§552.164    General. 

(a)  Military  training.  Use  of  the  Fort 
Lewis.  Yakima  Training  Center,  and 
Camp  Bonneville  range  complexes  for 
military  training  is  governed  by  FL  Regs 
350-30,  350-31.  and  350-32. 
Scheduling  is  per  FL  Policy  Statement 
350-2.  Military  training  always  has 
priority. 

(b)  Hunting.  Hunting,  fishing,  and 
trapping  on  the  range  complexes  are 
governed  by  FL  Reg  215-1  and  the 
Yakima  Training  Center  Hunting  Letter 
of  Intent  (LOI). 

(c)  Fund  raising.  Fund  raising  events 
for  non-profit  private  organizations  not 
affiliated  with  the  Army  or  Fort  Lewis 
per  AR  210-1  require  a  Corps  of 
Engineers  Real  Estate  Agreement. 
Requests  for  fund-raisers  by  such  non- 
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profit  organizations,  to  be  conducted  on 
the  Fort  Lewis  range  complex,  will  be 
sent  to  the  Director  of  Plans.  Training, 
and  Mobilization  (DPTM)  Range 
Division  of  preparation  of  a  DPTM 
staffing  document.  The  document  will 
be  circulated  for  comment  to  Director  of 
Personnel  and  Community  Activities 
-  (DPCA).  Staff  Judge  Advocate  (SJA), 
Public  Affairs  Officer  (PAO),  and 
Director  of  Engineering  and  Housing 
(DEH).  If  the  event  can  be  supported, 
DPTM  will  advise  the  organization  to 
contact  the  Director  of  Engineering  and 
Housing  Real  Property  Branch.  Requests 
for  such  activities  at  Yakima  Training 
Center  will  be  sent  to  the  Yakima 
Training  Center  Commander  for  review 
and  processing.  For  Camp  Bonneville, 
the  entry  point  is  the  Vancouver 
Barracks  Commander.  Corps  of 
Engineers  Real  Estate  Agreements 
require  up  to  8  months  to  process,  and 
includes  payment  of  a  $375.00 
minimum  administrative  fee.  with 
actual  costs  determined  on  a  case  by 
case  basis.  Requests  for  fundraisers  in 
the  cantonment  area  by  private 
organizations  are  processed  per  AR  210- 
1  by  the  Director  of  Personnel  and 
Community  Activities  (DPCA). 

(d)  Commercial  use.  Individuals  or    "" 
organizations  using  the  range  complex  - 
for  profit-generating  activities  must 
possess  a  Corps  of  Engineers:  Real  Estate 
Agreement  As  stated  above,  these 
agreements  require  up  to  8  months  to 
process  and  include  a  minimum 
administrative  fee  of  $375.00,  with 
actual  costs  determined  on  a  case  by 
case  basis.  Entry  point  for  these 
agreements  is  the  DEH  Real  Property 
Branch.  Profit-generating  activities 
include  collection  of  fees  for  services 
performed  on  the  range  complex,  or 
selling  materials  collected  from  the 
rang&complex.  Real  Estate  Agrewnient 
holders  must  check  into  the  range 
complex  daily  by  calling  or  coming  to 
Area  Access. 

(e)  Installation  service  and 
maintenance.  Department  of  Defense 
(DoD)  and  contractor  personnel  on 
official  business  are  authorized  on  the 
range  complex  per  Appendix  C  to  this 
subpart.  Access  to  hazard  areas  for  such 
personnel  is  governed  by  the 
appropriate  Installation  Range 
Regulations. 

(f)  Non-DoD  personnel  in  transit. 
Individuals  in  transit  across  Fort  Lewis 
on  State  or  County  maintained  roads;  or 
roads  designated  for  public  access  by 
the  Installation  Commander,  require  no 
special  permits.  See  Appendix  B  to  this 
subpart.  This  measure  does  not  apply  at 
Yakima  Training  Center  or  Camp 
Bonneville. 


(g)  Alcoholic  Beverages.  No  alcoholic 
beverages  may  be  consumed  on  the  I 

range  complexes  except  as  authorized 
per  FL  Reg  210-1. 

(h)  Failure  to  comply.  Persons 
entering  the  Fort  Lewis,  Yakima 
Training  Center,  or  Camp  Bonneville 
range  complex  without  permit  or  I 

scheduling,  which  constitute  the 
consent  of  the  Commanding  Officer  or 
his  designated  repre.sentative.  are  in  c 

violation  of  this  regulation  and  1 

trespassing  on  a  controlled  access 
Federal  Reservation.  Offenders  may  be        a 
cited  by  Militar>'  Police  and  may  be  a 

subjected  to  administrative  action  or  1 

punishment  under  either  the  Uniform  r 
Code  of  Military  Justice  UCMJ)  or  Title  ^ 
18  US  Code  Section  1382.  or  Title  50  c 

U.S.  Code  Section  797,  as  appropriate  to 
each  individual's  status.  Administrative     ^ 
action  may  include  suspension  or  loss        ^ 
of  recreational  privileges,  or  permanent      • 
expulsion  from  the  Military 
Resen'ations, 

§552.165    Responsibilities. 

(a)  Commander,  Yakima  Training 
Center: 

(1)-Schedule  the  Yakima  Training 
Center  range  complex  per  FL  Reg  350- 
31  and  FL  PS  350-2. 

(2)  Process  requests  for  non'-niiUtar>-. 
non-commercial  use  per  §  552.166. 

(b)  Commander.  Vancouver  Barracks: 

(1)  Sch(Klule  the  Camp  Bonneville    - 
range  complex  per  FL  Reg  350-32  and 
FL  PS  350-2. 

(2)  Process  requests  for  non-military-, 
non-conunercial  use  per  Paragraph  6c. 

(c)  Fort  Lewis  DPTM. 
(11  Schedule  the  Fort  Lewis  range 

complex  per  FL  Reg  350-30  and  FL  PS 
350-2,  including  allocation  of  and  for 
recreational  use. 

(2)  Operate  the  Fort  Lewis  Area 
Access  Section. 

(3)  Respond  to  DEH  coordination  on 
timber  sales  and  other  commercial  use 
of  the  range  complex. 

(d)  Law  EJiforcement  Agency  (LEC). 
Provide  law  enforcement  and  game 
warden  patrols  on  the  range  complexes. 

(e)  Director  of  Engineering  and 
Housing  (DEH). 

(1)  Coordinate  with  DPTM  and  the 
appropriate  Sub-Installation 
Commander  on  Real  Estate  Agreements, 
timbersales,  wildlife  management, 
construction,  forest  management. 
Installation  Training  Area  Management 
(ITAM).  and  other  DEH  or  Corps  of 
Engineers  managed  actions  occurring  on 
the  range  complex 

(2)  Ensure  that  Real  Estate  Agreement 
holders  are  required  to  notify  Fort  Lewis 
Area  Access,  YTC  DPCA.  orCanip 
Bonneville  Range  Control,  as 
appropriate,  of  range  complex  entry. 
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(g)  Alcoholic  Beverages.  No  alcoholic 
beverages  may  be  consumed  on  the 
range  complexes  except  as  authorized 
per  FL  Reg  210-1. 

(h)  Failure  to  comply.  Persons 
entering  the  Fort  Lewis,  Yakima 
Training  Center,  or  Camp  Bonneville 
range  complex  without  permit  or 
scheduling,  which  constitute  the 
consent  of  the  Commanding  Officer  or 
his  designated  repre.sentative,  are  in 
violation  of  this  regulation  and 
trespassing  on  a  controlled  access 
Federal  R^ervation.  Offenders  may  be 
cited  by  Military  Police  and  may  be 
subjected  to  administrative  action  or 
punishment  under  either  the  Unifomj 
Code  of  Military  Justice  UCMJ)  or  Title 
18  US  Cj)de  Section  1382.  or  Title  50 
U.S.  Code  Section  797,  as  appropriate  to 
each  individual's  status.  Administrative 
action  may  include  suspension  or  loss 
of  recreational  privileges,  or  permanent 
expulsion  from  the  Military 
Reser^'ations, 

§552.165    Responsibilities. 

(a)  Commander,  Yakima  Tjaining 
Center: 

(1). Schedule  the  Yakima  Training 
Center  range  complex  per  FL  Reg  350- 
31  and  FL  PS  350-2. 

(2)  Process  requests  for  non-militarj-. 
non-commercial  use  per  §  552.166. 

(b)  Commander.  Vancouver  Barracks: 

(1)  Schedule  the  Camp  Bonneville 
range  complex  per  FL  Reg  350-32  and 
FL  PS  350-2. 

(2)  Process  requests  for  non-militar>-, 
non-commercial  use  per  Paragraph  6c. 

(c)  Fort  Lewis  DPTM. 

(1)  Schedule  the  Fort  Lewis  range 
complex  per  FL  Reg  350-30  and  FL  PS 
350-2,  including  allocation  of  and  for 
recreational  use. 

(2)  Operate  the  Fort  Lewis  Area 
Access  Seciion. 

(3)  Respond  to  DEH  coordination  on 
timber  sales  and  other  commercial  use 
of  the  range  complex. 

(d)  Law  EJiforcement  Agency  (LEC). 
Provide  law  enforcement  and  game 
warden  patrols  on  the  range  complexes. 

(e)  Director  of  Engineering  and 
Housing  (DEH). 

(1)  Coordinate  with  DPTM  and  the 
appropriate  Sub-Installation 
Commander  on  Real  Estate  Agreements, 
timberxales,  w^ildlife  management, 
construction,  forest  management. 
Installation  Training  Area  Management 
(ITAM),  and  other  DEH  or  Corps  of 
Engineers  managed  actions  occurring  on 
the  range  complex 

(2)  Ensure  that  Real  Estate  Agreement 
holders  are  required  to  notifv'  Fort  Lewis 
Area  Access,  YTC  DPCA.  or'Canip 
Bonneville  Range  Control,  as 
appropriate,  of  range  complex  eiitry. 


(fl  DPCA.  With  DEH.  manage 
Installation  hunting,  fishing,  and 
trapping  programs.  Manage  picnic  and 
recreation  sites  located  in  the  Fort  Lewis 
range  complex,  as  listed  in  Appendix  A 
to  this  part.  Advise  DPTM  on  private 
organizations  requesting  use  of  the  Fort 
Lewis  range  complex  for  fundraisers. 

(g)  Public  Affairs  Office  (PAO). 

(1 )  Act  as  interface  to  resolve 
community  relations  issues  related  to 
land  use. 

(2)  Coordinate  equipment  and  special 
assistance  requests  per  §  552.165.  and 
advise  DPTM  or  the  appropriate  Sub- 
Installation  Commander  if  permit 
requirements  have  been  waived  by  the 
Command  Group  for  a  particular  event 
or  activity. 

(3)  Inform  DPTM  or  the  appropriate 
Sub-Installation  Commander  of  public 
response  to  policy  execution. 

§552.166    Recreational  use. 
(a)  Fort  Lewis: 

(1)  Individuals  or  organizations, 
military'  or  civilian,  desiring  access  to 
the  Fort  Lewis -range  complex  for 
recreation  must  obtain  a  Fort  Lewis 
Area  Access  permit,  composed  of  HFL 
Form  652  and  HFL  Form  653. 
Exceptions  are  outlined  below. 

(2)  Exception  1:  DoD  ID  card  holders 
enroute  to  or  using  DPCA  recreational 
areas  listed  in  Appendix  A  to  this 
subpart  need  no  permit  other  than  the 
ID  card.  However,  travel  to  and  from 
DPCA  areas  is  restricted  to  the  most 
direct  paved  or  improved  two  lane 
roads.  DoD  personnel  participating  in 
non-commercial  recreational  activities 
listed  in  Appendix  C  to  this  subpart 
must  have  an  Area  Access  [>ennit. 

(3)  Exception  2:  Organizations  or 
groups  whose  activity  requires 
advanced  commitment  of  a  specific  site 
or  area,  such  as  Scout  Camporees, 
seasonal  or  one-time  regional  meets,  and 
so  on,  must  apply  to  the  Fort  Lewis 
DPTM,  ATTN:  Range  Division,  in 
writing.  At  least  30  days  are  required  to 
process  these  requests.  If  the  requested 
use  is  allowable  and  an  appropriate  area 
is  available.  DPTM  may  approve  the 
request.  Groups  with  approved  land 
commitments  will  be  scheduled  onto 
the  Range  Complex  using  HFL  473. 
Actual  commitments  of  land  will  not  be 
made  until  after  the  Quarterly  Range 
Scheduling  Conference  that  covers  the 
time  period  in  question.  Groups  who 
need  military  equipment  or  other 
special  support  from  Fort  Lewis  must 
apply  in  writing  directly  to  the  I  Corps 
Public  Affairs  Office  (PAO). 

(b)  Yakima  Training  Center:  Access  to 
the  Yakima  Training  Center  range 
complex  for  recreation  requires 
application  in  writing  to  the 


Commander,  Yakima  Training  Center. 
Yakima  \VA  98901-9399.  Camping  is 
normally  not  permitted  on  Yakima 
Training  Center.  Exceptions  may  be 
granted  by  the  Yakima  Train ing'Center 
Commander  for  special  events. 

(c)  Camp  Bonneville:  Access  to  the 
Camp  Bonneville  range  complex  for 
recreation  requires  a  call  to  Range 
Control,  telephone  (206)  892-5800.  the 
day  before  or  the  day  of  the  activity. 
Access  will  be  permitted  if  no  militar>- 
maneuver  or  live  fire  training  is 
scheduled  for  the  day  requested. 

§552.167    Activtties. 

(a)  Authorized  activities  are  listed  in 
Appendix  C  to  this  subpart. 

(b)  Prohibited  activities  are  listed  in 
Appendix  D  to  this  subpart. 

§  552.168    Tort  Lewis  area  access  office. 

(a)  DPTM  Range  Division  operates  the 
Area  Access  Section  to  issue  permits 
and  grant  non-training  access  to  the 
range  complex. 

(b)  Area  Access  is  located  in  Range 
Control.  Building  T-6127.  19th  and 
Tacoma  Streets.  Main  Post  Fort  Lewis. 
Telephone  numbers  are  (206)  967-4686/ 
6277.  Fax  extension  is  967-4520.  E-mail 
is  "rangeflw."  Business  hours  vary 
dependent  on  personnel  fill,  and  are 
available  by  calling  the  above  numters. 

(c)  Individuals  desiring  access  for 
authorized  activities  must  register  in 
person  at  Area  Access  during  business 
hours.  Minimum  age  is  18  years.  ext«pt 
for  active  duty  military  personnel. 
Persons  under  18  years  of  age  must  be 
sponsored  and  accompanied  by  a  parent 
or  legal  guardian.  Individual  registration 
requires: 

(1)  Picture  ID. 

(2)  Address  and  telephone  number. 

(3)  Vehicle  identification  and  license 
number,  if  a  vehicle  is  to  be  brought  on 
post. 

(4)  Names  and  ages  of  minor  family 
members  who  will  accomfiany  a 
Sf)onsor  or  permit  holder. 

(5)  Liability  release  signature. 

(6)  Certification  that  intended 
activities  are  on  the  authorized  list  and 
are  not  for  profit  or  fund-raising. 
Persons  who  submit  false  certificates  are 
subject  to  prosecution  in  Federal  Court 
under  Title  18,  United  States  Code. 
Section  1001,  and  the  provisions  of 

§  552.165  of  this  subpart. 

(d)  A  wallet-sized  permit  (HFL  Form 
653)  and  a  vehicle  pass  (HFL  Form  652) 
will  be  issued  to  each  person  authorized 
access.  The  permit  is  not  transferable. 
Entry  to  the  Fort  Lewis  range  complex 
without  the  permit  is  prohmited. 

(e)  A  collective  permit  will  be  issued 
to  an  organization  desiring  to  condu<;t  a 
one-time  group  event  not  tied  to  a 
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specific  area  or  si  :e,  maximum  length  3 
days.  The  group  hader  must  register  in 
person  at  the  Are;  i  Access  Office  and 
must  be  21  years  )f  age  or  older  except 
for  active  duty  m  litary  personnel. 

(1)  Group  regisi  ration  requires  the 
information  listec  for  individual 
permits  above  for  the  group  leader(s), 
plus  a  list  of  nami  !s  of  all  persons  in  the 
group. 

(2)  Group  perm  ts  require  that  all 
members  of  the  gi  oup  be  with  the  leader 
throughout  the  ev  ent.  If  the  group  plans 
to  separate  w^hile  du  Fort  Lewis,  sub- 
group leaders  mui  it  be  appointed  and 
must  obtain  sepax  ate  group  permits.  The 
group  leader  pern  lit  is  not  transferable. 

(3)  Events  requ;  ring  commitment  of 
land  must  be  pro<  essed  per  §  552.166. 

(f)  Aside  from  t  le  land  commitment 
coordination  time  requirement  in 

§  552.166,  there  is  no  deadline  for 
permit  applicatioi  i.  Permits  for 
authorized  activit  es  that  do  not  require 
commitment  of  la  id  may  be  obtained  on 
the  day  of  the  eve  it. 

(g)  Group  event  permits  for 
specialized  one-ti  ne  activities  are  valid 
for  the.  duration  o  the  event,  not  to 
exceed  3  days.  Inqividuals  activities 


permits  are  valid 


permit  expires,  th }  holder  must  re- 
register to  renew  ]  irivileges,  and  a  new 
permit  will  be  iss  led. 

(h)  Access  hour !  are  30  minutes  after 
daylight  to  30  mir  utes  before  dark, 
except  for  authori  ted  overnight 
activities  and  as  o  jtlined  in  FL  Reg 
215-1. 


(i)  All  permit 
with  Area  Access, 
or  in  person,  no 
day  prior  to  the 
responsibility  of 
inform  a  friend  or 
being  used,  the 
and  the  vehicle 


bei 


(j)  Except  when 
been  coordinated 
Access  v/ill 
entry  whether  the 
available.  If  the 
open  for  permit 
area  cannot  be 
acceptable  to  the 
be  denied 


The  Yakima  Training 
functions  as  the  Area 
(AAO). 


§552.170 
office. 


Camp  Bonnevil 
(CBRC)  functions 


or  one  vear.  When  a 


holders  must  check  in 

either  telephonically 
eirlier  than  0800  the 
e\jent.  It  is  the 

permit  holder  to 
relative  of  the  area 
es  imated  time  of  return, 
ing  used. 

land  commitment  has 
md  approved.  Area 
deterr  line  when  called  for 
area  requested  is 
re  }uested  area  is  not 
h<  ilders  and  an  alternate 
pre  vided  or  is  not 
r  equestor.  access  will 


§  552.169    Yakima  'graining  Center  area 
access  office 


Center  DPCA 
Access  Officer 


Camp  B(  mneville  area  access 


Range  Control 
IS  Area  Access. 


§  552. 171    Compatible  use. 

(a)  Military  unit  commanders  may 
request  during  initial  scheduling  or 
subsequent  training  event  coordination 
that  no  permit  holders  be  allowed  in 
areas  they  have  scheduled  for  training. 
If  this  restriction  is  granted,  the 
Installation  Range  Control  will  close 
appropriate  areas.  The  following 
military  activities  are  considered 
incompatible  with  non-training  access 
and  automatically  close  affected  areas: 

(1)  Live-fire  training  events  with 
danger  zones  extending  into  training 
areas. 

(2)  Parachute  and  air  assault 
operations. 

(3)  Field  Artillery  firing.  The 
numbered  training  area  occupied  by  the 
weapons  will  be  closed. 

{4j  Training  involving  riot  agents  or 
smoke  generating  equipment. 

(bl  The  Installation  Range  Officer  may 
also  close  training  areas  based  on 
density  of  occupation  by  military  units, 
imit  size,  or  training  to  be  conducted. 

(c)  Areas  allocated  to  modem  firearm 
deer  hunting  are  closed  to  both  training 
and  other  recreational  activities.  At  Fort 
Lewis,  when  pheasant  release  sites  can 
be  isolated  by  swamps,  streams,  or  roads 
from  the  rest  of  a  training  area,  multiple 
use  of  the  affected  training  area  (TA)  is 
authorized. 

§552.172    Violations. 

Anyone  observing  violators  of  this  or 
other  regulations  must  report  the 
activity,  time,  and  location  to  the 
appropriate  Area  Access  Office  or  the 
Military  Police  (MP)  as  soon  as  possible. 

Appendix  A  to  Subpart  M— DPCA 
Recreational  Areas  in  Training  Areas 

1.  This  listing  applies  to  Fort  Lewis  only. 
There  are  no  such  facilities  at  Yakima 
Training  Center  or  Camp  Bonneville. 

2.  For  DoD  member  use  only,  no  permit 
other  than  ID  card  required. 

Note:  Use  of  specific  sites  is  authorized 
only  to  military,  retired  military,  DoD 
civilian  personnel,  their  family  members  and 
accompanied  guests. 
Boat  launch  adjacent  to  Officer's  Club  Beach 

on  American  Lake — Beachwood  area 
Cat  Lake  Picnic  and  Fishing  Area — Training 

Area  19 
Chambers  Lake  Picnic  and  Fishing  Area — 

Training  Area  12  (See  Para  3  below) 
Fiander  lake  Picnic  and  Fishing  Area — 

Training  Area  20 
Johnson  Marsh — Training  Area  10 
Lewis  Lake  Picnic  and  Fishing  Area — 

Training  Area  16 
No  Name  Lake — Training  Area  22 
Sequalitchew  Lake  Picnic  Area — Training 

Area  2 
Shannon  Marsh — CTA  D 
Skeet  Trap  Range — 2d  Division  Range  Road, 

CTAE 
Solo  Point  Boat  Launch— North  Fort,  CTA  A 

West  I 


Sportman's  Range — East  Gate  Road,  Range  15 

Wright  Marsh/Uke— CTA  C 

Vietnam  Village  Marsh — Training  Area  9  and 

10 
Spanaway  Marsh — ^Training  Area  9 
Sears  Pond — Beachwood  Housing 
Nisqually  River — Training  Area  18 

3.  For  non-DoD  member  use,  permit 
required:  Chambers  Lake  and  Nisqually  River 
for  fishing  only. 

4.  The  Solo  Point  road  and  the  South 
Sanitary  Fill  roads  are  also  open  in  an  east- 
west  direction  only  to  personnel  of  the 
Weyerhaeuser  Corporation  and  Lone  Star 
Corporation,  and  their  assigns,  for  business 
or  recreation  access  to  adjacent  Army  owned 
real  estate. 

Appendix  B  to  Supbart  M^Non-Permit 
Access  Routes 

1.  This  listing  applies  only  to  Fort  Lewis. 
There  are  no  such  routes  on  Yakima  Training 
Center  or  Camp  Bonneville. 

2.  The  following  public  easement  routes  ' 
may  be  used  without  permit  or  check-in: 
1-5. 

Steilacoom-DuPont  Road  (ET  286163  or  ET 

301229). 
Pacific  Highway  Southeast  (ET  231121  to  ET 

249143). 
Washington  State  Route  507  (ET  363065  to 

ET  428146). 
Goodacre  and  Rice  Kandle  Roads  (ET  386090 

to  ET  449076). 
8th  Avenue  South  (ET  424047  to  ET  423127). 
8th  Avenue  East  (ET  439077  or  ET  439128). 
208th  Avenue  (ET  423128  to  ET  431128). 
Washington  State  Route  510  (ET  234065  to 

ET  246056  and  ET  260048  to  ET  272022) 
Yelra  Highway  (ET  231058  to  ET  238061). 
Rainier  Road  Southeast  (ES  167999  to  ES 

212943). 
Military  Road  Southeast  (ES  212943  to  ES 

214945). 
Spurgeon  Creek  Road  (ES  177988  to  ES 

178999). 
Stedman  Road  (ES  152989  to  ES  167998). 

3.  The  following  military  routes  may  be 
used  without  {)ermit  ot  check-in: 

Hujggins  Meyer  Road  (North  Fort  Road.  ET 

304204-ET  327215) 
East  Gate  Road  (C-5  Mock-up  to  8th  Av.e 

South,  ET  423097) 
Roy  Cut-off  (Chambers  Lake)  Road  (East  Gate 

Road  to  Roy  City  Limits),  when  open. 
Lincoln  Avenue  (Old  Madigan  to  ET  390179) 

4.  The  Solo  Point  Road  is  open  to 
Weyerhauser  Corporation  personnel  for 
business  and  recreation. 

5.  DoD  personnel  and  Fort  Lewis 
contractor  personnel  on  official  business  may 
use  all  DEH-maintained  range  roads  and 
traits  in  the  training  areas. 

6.  Range  roads  closed  for  training  by 
barricades  or  road  guards  will  not  be  used. 
Barricades  and  guards  will  not  be  by-passed. 


-     i 


Appendix  C  to  Subpart  M— Authorized 
W^ctivities  for  Maneuver  Training  Area 
Access 

1.  Fort  Lewis: 

Military  Training  (FL  Reg  350-30) 
DEH  or  Corps  of  Engineers  Real  Estate 

Agreement  for  commercial  use  (AR  405- 

80) 
Installation  service  and  maintenance  [AR 

420-74.  FL  Reg  350-'30) 
Non-DoD  personnel  in  transit  on  public- 
access  routes  (Appendix  B)  non-commercial 
recreational  use: 

Hunting,  fishing  and  trapping  (FL  Reg  215- 

1) 
Dog  training  (not  allowed  1  April  through  31 

July  in  selected  areas  per  FL  Reg  215-1) 
Horseback  riding  on  roads  and  vefTicle  tracks 
Walking,  distance  running 
Model  airplane  and  rocket  flying  (Range 

Control  scheduling  and  Notice  to  Airmen 

(NOTAM)  required) 
Model  boating 
Orienteering 
SpKJrt  parachuting 
Organized  rifle  and  pistol  competition  (Range 

Control  scheduling  required) 
Scout  activities  and  weekend  camporees 
Obser\'ation  of  wildlife  and  vegetation 
Non-commercial  picking  of  ferns. 

mushrooms,  blackberries,  apples  and 

other  vegetation 
Photography 
Hiking 

2.  Yakima  Training  Center:' 
Military  Training  (FL  Reg  350-31) 
DEH  or  Corps  of  Engineers  Real  Estate 

Agreement  for  commercial  use  (AR  405- 
80) 
Installation  service  and  maintenance  (.AR 
420-74) 

Non-Commercial  recreational  use: 
Hunting. iishing  and  trapping  (FL  Reg  215- 

1) 
Dog  training 

Horseback  riding  on  roads  and  vehicle  tracks 
Walking,  distance  running 
Model  airplane  and  rocket  flying  (Range 

Control  scheduling  and  Notice  to  Airmen 

(NOTAM  required) 
Orienteering 
Sport  parachuting 
Organized  rifle  and  pistol  competition  (Range 

Control  scheduling  required) 
Scout  activities 

Observation  of  wildlife  arid  vegetation 
Photography 
Hiking 
Camping,  per  Paragraph  6 

3.  Camp  Bonneville: 
Military  Training  (FL  Reg  350-32) 
DEH  or  Corps  of  Engineers  Real  Estate 

Agreement  for  commercial  use  (AR  405- 
80) 
Installation  ser\'ice  and  maintenance  (AR 
420-74) . 

Non-Commercial  recreational  use: 
Hunting,  fishing  and  trapping  (FL  Reg  215- 

1) 
Dog  training 

Horseback  riding  on  roads  and  vehicle  tracks 
Walking,  distance  running 
Model  boating  - 
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Appendix  C  to  Subpart  M — Authorized 
jiActivities  for  Maneuver  Training  Area 
Access 

1 .  Fort  Lewis: 

Military  Training  (FL  Reg  350-30) 
DEH  or  Corps  of  Engineers  Real  Estate 

Agreement  for  commercial  use  (AR  40.5- 

80) 
Installation  service  and  maintenance  (AR 

4  20-74 .  FL  Reg  3  50-'30) 
Non-DoD  personnel  in  transit  on  piiblic- 
accesis  routes  (Appendix  B)  non-commercial 
recreational  use: 

Hunting,  fishing  and  trapping  (FL  Reg  213- 

1) 
Dog  training  (not  allowed  1  April  through  31 

July  in  selected  areas  per  FL  Reg  215-1) 
Horseback  riding  on  roads  and  velTicle  tracks 
Walking,  distance  running 
Model  airplane  and  rocket  flying  (Range 

Control  scheduling  and  Notice  to  Airmen 

(NOTAM)  required) 
.Model  boaUng 
Orienteering 
Sport  parachuting 
Organized  rifle  and  pistol  com^pctition  (Range 

Control  scheduling  required) 
Scout  activities  and  weekend  camporees 
Observation  of  wildlife  and  vegetation 
Non-commercial  picking  of  ferns, 

mushrooms,  blackberries,  apples  and 

other  vegetation 
Photography 
Hiking 

2.  Yakima  Training  Center:' 

Military  Training  (FL  Reg  350-31) 
DEH  or  Corps  of  Engineers  Real  Estate 

Agreement  for  commercial  use  (AR  405- 

80) 
Installation  service  and  maintenance  (AR 

420-74) 

Non-Commercial  recreational  use: 
Hunting, Tishing  and  trapping  (FL  Reg  215- 

1) 
Dog  training 

Horseback  riding  on  roads  and  vehicle  tracks 
Walking,  distance  running 
Model  airplane  and  rocket  flying  (Range 

Control  scheduling  and  Notice  to  Airmen 

(NOTAM  required) 
Orienteering 
Sport  parachuting 
Organized  rifle  and  pistol  competition  (Range 

Control  scheduling  required) 
Scout  activities 

Observation  of  wildlife  arid  vegetation 
Photography 
Hiking 
Camping,  per  Paragraph  6 

3.  Camp  Bonneville: 
Military  Training  (FL  Reg  350-32) 
DEH  or  Corps  of  Engineers  Real  Estate 

Agreement  for  commercial  use  (AR  405- 
801 
Installation  service  and  maintenance  (AR 
420-74) . 

Non-Commercial  recreational  use: 

Hunting,  fishing  and  trapping  (FL  Reg  215- 

1) 
Dog  training 

Horseback  riding  on  roads  and  vehicle  tracks 

Walking,  distance  running  , 

Model  boating  .   - 


Orienteering 

Organized  rifle  and  pistol  competition  (Range 

Control  scheduling  required) 
Scout  activities  and  weekend  camporees 
Obser\'&tion  of  wildlife  and  vegetation 
Non-commercial  picking  of  ferns, 

mushrooms,  blackberries,  apples  and 

other  vegetation 
Photography 
Hiking 

Note:  Permit  holders  for  the  above 
activities  must  certify  that  they  are  non- 
commercial and  not  for  profit. 

Appendix  D  to  Subpart  M — 
Unauthorized  Activities  in  Maneuver 
Training  Areas 

1 .  Fort  Lewis: 

Civilian  paramilitary  activities  and  combat 
games. 

Off-pavement  motorcycle  riding. 

Off-road  vehicle  operation. 

Hang  gliding. 

Ultralight  aircraft  Hying. 

Hot  air  ballooning. 

Souvenir  hunting  and  metal-detecting, 
including  recovery  of  ammunition 
residue  or  fragments,  archaeological  or 
cultural  artifacts,  or  geological 
■specimens. 

Vehicle  speed  contests. 

Wood  cutting  or  brush  picking,  without  DEH 

.^      or  Corps  of  Engineer  pjermit. 

Commercial  activities  conducted  for  profit, 
including  horseback  riding  rentals  or 
guide  ser\-ice.  dog  training  for 
reimbursement,  or  fund-raising  events 
for  other  than  non-profit  organizations 
working  in  the  public  good.  Fund  raisers 
require  DEH  Real  Estate  Agreement.  For- 
profit  activities  require  Corps  of  Engineer 
leases  or  permits,  obtained  through  the 
DEH  Real  Estate  Office. 

Overnight  camping  outside  of  DPCA  sites 
(camping  on  DPCA  sites  is  open  to  DoD 
members  only,  per  above). 

Consumption  of  alcoholic  beverages. 
2.  Yakima  Training  Center: 

Civilian  paramilitary  activities  and  combat 
games. 

Off-pavement  motorcycle  riding. 

Off-road  vehicle  operation; 

Hang  gliding. 

Ultralight  aircraft  flying. 

Hot  air  ballooning. 

Souvenir  hunting  and  metal-detecting, 
including  recovery  of  ammunition 
residue  or  fragments,  archaeological  or 
cultural  artifacts. 

Vehicle  speed  contests. 

Commercial  activities  conducted  for  profit, 
including  dog  training  for 
reimbursement,  or  fund-raising  events 
for  other  than  non-profit  organizations 
working  in  the  public  good.  Fund  raisers 
require  DEH  Real  Estate  Agreement.  For- 
profit  activities  require  Corps  of  Engineer 
leases^r  permits,  obtained  through  the 
DEH  Real  Estate  Office. 


Overnight  camping  except  where  specifically 
permitted  as  part  of  the  activitj-  by  the 
Commander,  Yakima  Training  Center. 

Consumption  of  alcoholic  biiverdges. 
3.  Camp  Bonneville: 

Civilian  paramilitary  activities  and  combat 
games. 

Off-pavement  motorcycle  riding. 

Off-road  vehicle  operation. 

Hang  gliding. 

Ultralight  aircraft  fiying. 

Hot  air  ballooning. 

Souvenir  hunting  and  metal-detecting, 
including  recovery  of  ammunition 
residue  or  fragments,  archaeological  or 
■  cultural  arlifacts.  or  geological 
specimens. 

Vehicle  speed  contests. 

Wood  cutting  or  brush  pit  king,  without  DEH 
or  Corps  of  Engineer  permit. 

Cortimert  ial  activities  conducted  for  profit, 
including  horseback  riding  rentals  or 
guide  ser\'ice,  dog  training  for 
reimbursement,  or  fund-raising  events 
for  other  than  non-profit  organizations 
working  in  the  public  good.  Fu  .d  raisers 
require  DEH  Real  Estate  Agreement.  For- 
profit  activities  require  Corps  of  Engineer 
leases  or  permits,  obtained  through  the 
DEH  Real  Estate  Ofilce. 

Overnight  camping. 

Consumption  of  alcoholic  beverages. 

Model  airplane  and  rocket  flying. 

Sport  parachuting. 

Appendix  E  to  Subpart  M — References 

Army  Regulations  referenced  in  this 
subpart  may  be  obtained  from  National 
Technical  Information  Services,  U.S. 
DeparUnent  of  Commerce.  5285  Port  Royal 
Road,  Springfield,  VA  22101. 

Fort  Lewis  Regulations  and  forms 
referenced  in  this  subpart  may  be  viewed  at 
the  Office  of  the  Staff  Judge  Advocate 
General,  Fort  Lewis,  Washington  oral  the 
Range  Office,  Headquarters.  I  Corps  and  Fort 
Lewis. 

AR  210-1  (Private  Organizations  on 

Department  of  the  Army  Installations). 

with  Fort  Lewis  Supplement  1 
AR  405-70  (Utilization  of  Real  Estate) 
AR  405-80  (Granting  Use  of  Real  Estate) 
AR  420-74  (Natural  Resources — Land,  Forest, 

and  Wildlife  Management) 
FL  Reg  190-11  (Physical  Security  of  Arms. 

Ammunition,  and  Explosives) 
FL  Reg  210-1  (Fort  Lewis  Post  Regulations) 
FL  Reg  215-1  (Hunting,  Fishing,  and 

Trapping) 
FL  Reg  250-30  (I  Corps  and  Fort  Lewis  Range 

Regulations) 
FL  Reg  350-31  (Yakima  Training  Center 

Range  Regulations) 
FL  Reg  350-32  (Camp  Bonneville  Range 

Regulations) 
FL  Policy  Statement  350-2  (Training 

Resource  Scheduling) 
HFL  Form  473  (Training  Resource  Rwjuest) 
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HFL  Fonn  652  (Ran|e 

Permit) 
HFL  Form  653  (Ranie 

Card) 

Appendix  F  to  Subpart  M — 
Abbreviations 

Officer 


e  Range  Control 
ineering  and  Housing 
Personnel  and 


■Ergi 


AAO    Area  Access 
AR    Army  Regulation 
CBRC    Camp  Bonnfvill 
DEH    Director  of 
DPCA    Director  of 

Community  Acrfvities 
DPTM    Directorofl'lans.  Training  and 

Mobilization 
FL    Fort  Lewis 
ITAM    Installation 

Management 
LEC    Law  Enfcffcemlent 
LOI    Letter  of  Inteni 
MP    Military  Police 
PAO    Public  Affairs 
TA    Training  Area 


"raining  Area 
Command 

Office 


IMI 


Control  Vehicle 
Control  Area  Access 


SJA    Staff  Judge  Advocate 

UCMJ    Uniform  Code  of  Military  Justice 

YTC    Yakima  Training  Center 

|FR  Doc.  94-16346  Filed  7-6-94;  8:45  am) 
BILLING  CODE  1710-08-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  89-108);  RM-6606] 

Radio  Broadcasting  Services;  Sonora, 
CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration. 


SUMMARY:  The  Commission  dismisses 
the  petition  filed  by  the  Clarke 
Broadcasting  Corporation  for 
reconsideration  of  the  Report  and  Order 
in  MM  Docket  No.  89-108,  56  FR 
55,861,  published  October  30, 1991. 
Clarke  had  requested  withdrawal  of  its 
petition,  stating  that  it  had  received  no 
consideration  for  such  withdrawal.  With 
this  action,  the  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Bertron  Withers,  Jr.,  Mass  Media 
Bureau.  (202)  634-6530. 

Federal  Communications  Commission. 

Douglas  W.  Webbink, 

Chief.  Policy  &■  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  94-1G409  Filed  7-6-94;  8:45  ami 
BILUNQ  CODE  6712-01-M 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

10  CFR  Part  1003 
RtN  1901-AA55 

Office  of  Hearings  and  Appeals 
Procedural  Regulations 

AGENCY:  Office  of  Hearings  and  Appeals. 
DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its  regulations 
by  adding  a  new  Part  to  contain 
procedural  regulations  governing 
proceedings  before  the  Office  of 
Hearings  and  Appeals  (OHA),  a  quasi- 
judicial  branch  of  the  DOE,  pertaining  to 
matters  within  the  jurisdiction  of  that 
Office.  These  proposed  rules  have  been 
organized  into  a  new  part  1003  within 
chapter  X  of  title  10  of  the  Code  of 
Federal  Regulations.  They  streamline 
and  distill  the  procedures  governing  the 
conduct  of  proceedings  before  the  OHA 
and  update  pertinent  filing  information. 
They  will  be  utilized  by  OHA  in  cases 
that  do  not  involve  the  former  Federal 
petroleum  price  and  allocation  control 
regulations. 

DATES:  Comments  may  be  submitted  by 
September  6, 1994. 

ADDRESSES:  Seven  copies  of  written 
comments  should  be  mailed  to:  Marcia 
B.  Carlson.  Chief,  Docket  and 
Publications  Branch,  Office  of  Hearings 
and  Appeals,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW..  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Klurfeld,  Assistant  Director. 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW.. 
VVa.shington.  DC  20585.  telephone:  (202) 
586-2383;  internet: 
Roger.Klurfeld@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Proposal 
I!.  Procedural  Requirements 
(II.  Opportunity  For  Public  ConiniiMil 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partfcipate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

10  CFR  Part  1003 
RIN  1901-AA55 

Office  Of  Hearings  and  Appeals 
Procedural  Regulations 

AGENCY:  Office  of  Hearings  and  Appeals 
DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its  regulations 
by  adding  a  new  Part  to  contain 
procedural  regulations  governing 
proceedings  before  the  Office  of 
Hearings  and  Appeals  (OHA).  a  quasi- 
judicial  branch  of  the  DOE.  pertaining  to 
matters  within  the  jurisdiction  of  that 
Office.  These  proposed  rules  have  been 
organized  into  a  new  part  1003  within 
chapter  X  of  title  10  of  the  Code  of 
Federal  Regulations.  They  streamline 
and  distill  the  procedures  governing  the 
conduct  of  proceedings  before  the  OHA 
and  update  pertinent  filing  information. 
They  will  be  utilized  by  OHA  in  cases 
that  do  not  involve  the  former  Federal 
petroleum  price  and  allocation  control 
regulations. 

DATES:  Comments  may  be  submitted  by 
September  6,  1994. 
ADDRESSES:  Seven  copies  of  written 
comments  should  be  mailed  to:  Marcia 
B.  Carlson,  Chief,  Docket  and 
Publications  Branch,  Office  of  Hearings 
and  Appeals.  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SVV..  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Klurfeld,  Assistant  Director. 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue  S\V.. 
Washington,  DC  20585.  telephone:  (202| 
586-2383;  internet: 
Roger.Klurfeld@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Proposal 
I!.  Procedural  Requiremcnt.s 
(II.  Opportunity  For  Public  Ckininifiil 


I.  Introduction  and  Proposal 

The  Office  of  Hearings  and  Appeals 
(OHA)  is  a  quasi-judicial  body  reporting 
to  the  Secretary  of  Energy.  It  is  generally 
responsible  for  conducting  informal 
adjudicative  proceedings  of  DOE  where 
there  is  provision  for  separation  of 
functions,  other  than  those  which  are 
subject  to  the  jurisdiction  of  the  Federal 
Energy  Regulatory  Commission.  In 
connection  with  these  duties,  OHA 
holds  hearings,  receives  evidence, 
develops  the  record,  and  issues  final 
agency  determinations,  which  are 
subject  to  review  in  the  Federal  courts 
Except  for  regulations  governing 
proceedings  before  the  Board  of 
Contract  Appeals  and  Other  transaction 
appeals  boards  in  DOE,  which  are 
components  of  the  Office  of  Hearings 
and  Appeals,  procedural  regulations 
governing  OHA  practice  generally 
appear  in  part  205  of  title  10  of  the  Code 
of  Federal  Regulations.  Port  205  is  a  part 
of  chapter  11,  Subchapter  A  of  the  DOE 
regulations,  and  are  designed  to  apply  to 
matters  involving  the  former  oil  price 
and-allocation  control  regulations  whic:h 
were  in  effect  during  the  period  1973 
through  1981.  Because  those  oil-related 
proceedings  are  winding  down,  and  the 
OH.A  is  conducting  a  variety  of  other 
informal  adjudications  for  the 
Department,  it  has  become  apparent  that 
the  OHA  procedural  regulations  should 
appear  in  chapter  X  of  title  10.  which 
contains  the  general  provisions  of  IX)E 
regulations.  The  rules  will  be  organized 
into  a  new  part  1003  within  chapter  X. 
At  the  same  time,  procedures  governing 
the  conduct  of  proceedings  before  the 
OHA  have  been  streamlined,  and 
pertinent  filing  information  has  been 
updated. 

Apart  from  general  filing  proc;edunjs. 
the  regulations  proposed  today  set  forth 
OHA  procedures  for  adjudicating 
various  applications,  petitions,  motions 
and  related  requests  filed  by  the  publii:. 
These  regulations  include  procedures 
for  the  filing  of: 

(1)  Applications  for  Exception  from 
DOE  orders,  regulations  and  rulings; 

(2)  Appeals  of  DOE  orders; 

(3)  Applications  for  Stay  of  DOE 
orders; 

(4)  Motions  for  Modification  or 
Rescission  of  OHA  orders; 

(5)  Requests  for  Conferences  and 
Hearings  before  OHA;  and 

(f>)  Petitions  for  Special  Redress  or 
Other  Relief. 


These  rules  are  not  intended  to  grant 
by  themselves  any  new  authority  to  the 
Office  of  iiearings  and  Appeals  to 
conduct  informal  adjudications.  They 
are  designed  to  provide  standard 
procedural  rules  that  may  be  used  to 
cover  a  variety  of  situations  that  may  h«- 
encountered  by  the  many  different 
programs  that  the  Department 
implements.  There  are  two  ways  these 
regulations  become  effective.  First,  the 
procedures  outlined  in  these  mles 
become  effective  where  program  rules 
specifically  reference  them  and  state 
that  a  member  of  the  public  can  make 
a  reque.st  for  relief  under  these  rules.  For 
example,  the  program  regulations  that- 
the  Department  promulgated  in  the 
Energy  Conservation  Program  for 
Consumer  Products  states  that  any 
person  receiving  an  order  may  file  an 
appeal  with  the  Office  of  Hearings  and 
Appeals  utilizing  that  office's  appellate 
rules.  See  10  CFR  430.27(n).  Simiiariy, 
in  implementing  the  Payments-Equal-tu- 
Taxes  provisions  of  the  Nuclear  Waste 
Policy  Act  of  1982,  the  Department 
stated  that  an  entity  may  file  an  appeal 
with  the  Office  of  Hearings  and  AppeaN 
of  a  DOE  payment  equal  to  taxes  (PETT) 
determination  utilizing  the  OH.A's  10 
CFR  part  205,  subpart  H  appellate  rules. 
See  Payments-EquaUTo-Taxes 
Provisions  of  the  Nuclear  Waste  Poliuy 
Act  of  1982,  as  Amended.  Interpretatio-i 
and  Procedures,  as  published  in  the 
Federal  Register  on  August  27,  1991  (.=50 
FR  42314). 

Second,  these  rules  may  be  effective 
where  a  statute  requires  the  Department 
to  provide  procedures  that  permit  the 
public  to  seek  redress,  and  the 
appropriate  departmental  official  has 
delegated  the  responsibility  to 
implement  that  requirement  to  the 
Office  of  Hearings  and  Appeals.  For 
example,  section  504  of  the  Di'partment 
of  Energy  Organization  Act  requires  the 
Secretary  to  provide  for  the  making  of 
adjustments  to  any  rule,  regulation  or 
order  issued  under  four  statute.s— the 
Emergency  Petroleum  Allocation  Act  of 
1973  (since  expired),  the  Federal  Energy 
Administration  Act,  the  Energy  Supply 
and  Environmental  Coordination  Act  of 
1974.  and  the  Energy  Policy  and 
Conservation  Act — as  may  be  necessary 
to  prevent  serious  financial  hardship, 
inequity,  or  unfair  distribution  of 
burdens.  The  Secretary  has  delegated 
that  responsibility  to  the  Office  of 
Hearings  and  Appeals,  which 
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promulgated  rules  byi  which  members  of    or  underlying  statute  concerned.  Similar 


the  public  could  seeU  an  exception  to 
rules,  regulations  or  orders  issued  under 
the  four  named  statul|es. 

Despite  the  establishment  of  standard 
procedures  in  these  ryles.  there  may  be 
situations  where  the  Office  of  Hearings 
and  Appeals  needs  ta  use  procedures 
specific  to  the  particillar  needs  of  a 
program.  In  those  sitiiations.  DOE 
program  regulations  tpemselves  contain 
procedures  governing  OHA  proceedings 
conducted  under  authority  of  those 
particular  regulations,  rather  than  a 
reference  to  OHA  procedural  rules.  For 
example,  the  DOE  Coiitractor  Employee 
Protection  Program  contains  procedural 
rules  governing  OHA  proceedings  in  10 
CFR  part  706.  Similai(ly,  the  Department 
has  proposed  procediiral  rules 
governing  OHA  procaedings  for 
determining  eligibility  for  access  to 
classified  matter  as  a  part  of  10  CFR  part 
710.  Under  these  circumstances,  the 
rules  in  the  program  Bules  would  govern 
OHA  proceedings  in  I  hose  matters,  and 
the  rules  in  part  1003  would  not  apply. 

With  the  exception  of  the  regulations 
governing  the  filing  and  adjudication  of 
an  Application  for  Ex:eption,  explained 
below,  the  proposed  rules  correspond  to 
nearly  identical  procedural  rules 
contained  in  10  CFR  jiart  205,  which 
were  promulgated  in  the  1970's  to 
adjudicate  matters  relating  to  the  federal 
oil  regulations.  Part  205  will  continue  to 
be  used  only  to  adjudicate  matters 
which  relate  specifically  to  the  federal 
oil  regulations.  The  n^w  part  1003. 
proposed  today,  shall  be  utilized  for 
adjudicating  all  other  matters  under 
OHA's  jurisdiction.  For  instance,  the 
DOE  will  modify  §  43  ).27(n)  of  10  CFR 
part  430  (DOE  Energy  Conservation 
Program  for  Consume*  Products)  to 
provide  that  an  aggriei/ed  person  filing 
an  appeal  under  that  ]  >art  shall  proceed 
under  subpart  C  of  th<  new  part  1003. 
The  DOE  will  also  issue  a  conforming 
amendment  to  the  inti  irpretation  and 
procedures  implemen  :ing  the  Payments- 
Equal-to-Taxes  provis  ons  of  the 
Nuclear  Waste  Policy  Act  of  1982,  as 
amended,  to  change  tlie  reference  to  the 
appellate  procedures  '  hat  are  available. 
Future  rulemakings  w  lich  invoke 
OHA's  adjudicatory  authority  will  refer 
to  the  rules  contained  in  part  1003  as 
the  operative  adminisrative  process. 

Regulations  conceniing  the  filing  and 
adjudication  of  an  Ap  )lication  for 
Exception  have  been  i  avised  and  are 
contained  in  10  CFR  dart  1003,  subpart 
B.  Generally,  an  Application  for 
Exception  may  be  filed  by  a  person 
seeking  an  exception  Bxjm  or  an 
adjustment  to  a  DOE  i^gulatory 


requirement,  where  s 


ch  relief  is 


authorized  by  the  pert  inent  regulations 


to  the  regulations  appearing  in  10  CFR 
part  205,  subpart  D,  the  proposed  rules 
provide  that  an  aggrieved  person  may 
file  an  Application  for  Exception  from  a 
DOE  regulation  on  the  basis  that  the 
specific  regulatory  requirement  results 
in  a  serious  hardship,  gross  inequity  or 
unfair  distribution  of  burdens.  The 
proposed  rules  set  forth  in  part  1003, 
subpart  B,  present  a  simpler  procedure 
than  part  205,  subpart  D,  by  (1) 
eliminating  the  issuance  of  a  Proposed 
Decision  and  Order  and  related 
procedures  prior  to  issuance  of  a  final 
Decision  and  Order,  and  (2)  providing 
for  an  administrative  appeal  of  the  final 
Decision  and  Order  by  an  aggrieved 
party  directly  to  OHA,  except  in 
exception  proceedings  brought  under 
section  504  of  the  DOE  Act  which  will 
continue  to  be  appealable  to  the  Federal 
Energy  Regulatory  Commission.  The 
proposed  rules  make  the  adjudication  of 
Applications  for  Exception  more 
effective  since  they  are  more  practicable 
than  the  more  complex  procedures  of 
part  205,  subpart  D,  which  were 
formulated  in  contemplation  of  the 
federal  oil  regulations. 

II.  Procedural  Requioements 

Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735.  October  4. 1993). 
Accordingly,  today's  action  was  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs. 

Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  section  2(a)  and  (b](2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected  legal 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  that  the  rulemaking  notice  defines 
key  terms,  specifies  the  effect  on 
existing  law,  and  describes  any 
administrative  proceeding  to  be 
available  prior  to  judicial  review  and 
any  provisions  for  the  exhaustion  of 
administrative  remedies.  DOE  certifies 
that  these  proposed  rules  meet  the 
requirements  of  section  2(a)  and  {b){2)  of 
Executive  Order  12778. 


Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations  or  rules  be  reviewed  for 
direct  effects  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  then 
Executive  Order  12612  requires 
preparation  of  a  federalism  assessment . 
to  be  used  in  all  decisions  involved  in 
promulgating  or  implementing  a 
regulation  or  rule. 

Today's  regulations  do  not  affect  any 
traditional  State  function.  There  are 
therefore  no  substantial  direct  effects 
requiring  evaluation  or  assessment  . 
under  Executive  Order  12612. 

Regulatory  Flexibility  Act  Certification 

These  regulations  were  reviewed 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  et  seq.,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulations  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
i.e.,  small  businesses,  small  government 
jurisdictions.  The  proposed  regulatory 
amendment  updates  and  gives  greater 
flexibility  to  previously  existing 
procedural  regulations.  DOE  therefore 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  the  preparation  of  a  regulatory 
flexibility  analysis  is  not  warranted. 

Paperwork  Reduction  Act 

No  additional  information  and 
recordkeeping  requirements  are 
imposed  by  this  rule  (44  U.S.C.  3501  et 
seq.). 

National  Environmental  Policy  Act 

The  proposed  rules  are  strictly 
procedural  in  nature.  Preparation  of  an 
environmental  assessment  or 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
of  1969,  as  amended  (42  U.S.C.  4321  et 
seq.)  is  not  required  for  such  rules  under 
Appendix  A  to  subpart  D  of  10  CFR  part 
1021. 

III.  Opportunity  for  Public  Comment 

Interested  persons  are  invited  to 
submit  written  views  or  arguments 
regarding  the  proposed  amendment  set 
forth  in  this  notice.  Seven  copies  of 
these  comments  should  be  submitted  to 
Marcia  B.  Carlson,  Chief,  Docket  and 
Publications  Branch,  Office  of  Hearings 
and  Appeals,  at  the  address  shown  in 
the  beginning  of  this  notice.  The 
envelope  and  docim:ient  submitted 
should  be  identified  with  the 
designation  "Office  of  Hearings  and 


Appeals  Procedural  Regulations." 
Comments  may  also  be  sent  via 
electronic  mail  to  an  Office  of  Hearings 
and  Appeals  internet  mail  address, 
which  is:  OHA@HQ.DOE.GOV.  All 
comments  received  on  or  before  the  date 
specified  in  the  beginning  of  this  notice 
will  be  carefully  assessed  and  fully 
considered  prior  to  publication  of  the 
proposed  amendment  as  a  final  rule.  All 
comments  will  be  available  for  public 
inspection  and  copying  in  the  Office  of 
Hearings  and  Appeals  Public  Reference 
Room,  Room  lE-234.  telephone  number 
(202)  586-8001,  between  1.00  and  5:00 
p.m..  Monday  through  Friday. 

Any  person  submitting  information 
which  that  person  believes  to  be 
confidential  and  which  may  be  exempt 
by  law  from  public  disclosure  should 
submit  seven  complete  copies,  as  well 
as  two  copies  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  reserves  the  right 
to  determine  confidential  status  of  the 
information  or  data  and  to  treat  it 
according  to  its  determination.  This 
procedure  is  set  forth  in  10  CFR  205.9. 
which  will  be  superseded  by  the 
proposed  1004.10. 

The  Department  has  concluded  that 
this  propo.sed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  is  unlikely  to  have  a 
substantial  impact  on  the  Nation's  - 
economy  or  large  numbers  of 
individuals  or  businesses.  Therefore, 
pursuant  to  section  501(c)  (42  U.S.C. 
7191(c))  of  the  DOE  Organization  Act 
(Pub.  L.  95-91;  42  U.S.C.  7101  et  seq.). 
the  Department  does  not  plan  to  hold  a 
public  hearing  on  this  proposed  rule. 

List  of  Subjects  in  10  CFR  Part  1003 

Administrative  practice  and 
procedure. 

Issued  in  Washington.  DC,  on  June  24 

iq«>4. 

George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals 

For  the  reasons  set  forth  in  the 
preamble.  Title  10.  Chapter  X  of  the  CFR 
is  proposed  to  be  amended  by  adding  a 
now  part  1003  to  read  as  follows: 

PART  1003— OFFICE  OF  HEARINGS 
AND  APPEALS  PROCEDURAL 
REGULATIONS 

Subpart  A — General  Provisions 
Sec. 

1003.1  Purpose  and  scofX'. 

1003.2  Definitions. 

1003.3  Appearance  before  the  OH  .A. 

1003.4  Filing  of  documnnts. 

1003.5  Computation  of  time. 

1003.6  Extension  of  time. 

1003.7  Service. 
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Appeals  Procedural  Regulations." 
Comments  may  also  be  sent  via 
electronic  mail  to  an  Office  of  Hearings 
and  Appeals  internet  mail  address, 
which  is:  OHA@HQ.DOE.GOV.  All 
comments  received  on  or  before  the  date 
specified  in  the  beginning  of  this  notice 
will  be  carefully  assessed  and  fully 
considered  prior  to  publication  of  the 
proposed  amendment  as  a  final  rule.  All 
comments  will  be  available  for  public 
inspection  and  copying  in  the  Office  of 
Hearings  and  Appeals  Public  Reference 
Room.  Room  lE-234.  telephone  number 
(202)  586-6001.  between  1.00  and  5:00 
p.m..  Monday  through  Friday. 

Any  person  submitting  information 
which  that  person  believes  to  be 
confidential  and  which  may  be  exempt 
by  law  from  public  disclosure  should 
submit  seven  complete  copies,  as  well 
as  two  copies  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  reserves  the  right 
to  determine  confidential  status  of  the 
information  or  data  and  to  treat  it 
according  to  its  determination.  This 
procedure  is  set  forth  in  10  CFR  205.9. 
which  will  be  superseded  by  the 
proposed  1004.10. 

The  Department  has  concluded  that 
this  propo-sed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  is  unlikely  to  have  a 
substantial  impact  on  the  Nation's  - 
economy  or  large  numbers  of 
individuals  or  businesses.  Therefore, 
pursuant  to  section  501(c)  (42  U.S.C. 
7191(c))  of  the  DOE  Organization  Act 
(Pub.  L.  95-91;  42  U.S.C.  7101  et  seq.). 
the  Department  does  not  plan  to  hold  a 
public  hearing  on  this  proposed  rule. 

List  ofSubjejcts  in  10  CFR  Part  1003 

Administrative  practice  and 
procedure. 

Issued  in  Washington,  DC,  on  June  24. 
1994. 

George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals 

For  the  reasons  set  forth  in  the 
preamble.  Title  10.  Chapter  X  of  the  CFR 
is  proposed  to  be  amended  by  adding  a 
now  part  1003  to  read  as  follows: 

PART  1003— OFFICE  OF  HEARINGS 
AND  APPEALS  PROCEDURAL 
REGULATIONS 

Subpart  A — General  Provisions 

Sec. 

1003.  t  Purpose  and  scope. 

1003.2  Definitions. 

1003.3  Appearance  before  the  OH  .A. 

1003.4  Filing  of  documents. 

1003.5  Computation  of  time. 

1003.6  Extension  of  time. 

1003.7  Service. 


1003.8  Subpoenas,  special  report  order, 
oaths,  witnesses. 

1003.9  General  filing  rpquiremonts. 

1003. 10  Effective  date  of  orders. 

1003.11  Address  for  filing  documents. 

1003.12  Ratification  of  prior  directives, 
orders  and  actions. 

1003.13  Public  reference  room. 

1003.14  Notice  of  proceedings. 

Subpart  B— Exception 

1003.20  Purpose  and  scope. 

1003.21  What  to  file. 

1003.22  Where  to  file. 

1003.23  Notice. 

1003.24  Contents. 

1003.25  OHA  evaluation. 
lf)03.26  Decision  and  order 
1003.27  Appeal 

Subpart  C— Appeal 

1003.30  Purpose  and  scope 

1003.31  Who  may  file. 

1003.32  What  to  file. 

1003.33  Where  to  file. 

1003.34  Notice. 

1003.35  Contents. 
1003.3b  OHA  evaluation. 
1003.37  Decision  and  order 

Subpart  D — Stay 

1003.40  Purpose  and  scope. 

1003.41  What  to  file. 

1003.42  Where  to  file. 

1003.43  Notice. 

1003.44  Contents. 

1003.45  OHA  evaluation.     - 

1003.46  Decision  and  order. 

Subpart  E— Modification  or  Rescission 

1003.50  Purpose  and  scope 

1003.51  What  to  file. 

1003.52  Where  to  file. 

1003.53  Notice. 

1003.54  Contents. 

1003.55  OHA  evaluation. 

1003.56  Decision  and  order 

Subpart  F— Conferences  and  Hearings 

1003.60  Purpose  and  saipe. 

1003.61  Conferences. 

1003.62  Hearings. 

Subpart  G — Private  Grievances  and 
Redress 

M)03.70  Purpose  and  scop(v 

1003.71  Who  mav  file. 

1003.72  What  to  file. 

1003.73  Where  to  file. 

1003.74  Notice. 

1003.75  Contents. 

1003.76  OHA  evaluation  of  request. 

1003.77  Decision  and  order. 

Authorit>-:  15  U.S.C.  761.  ef  seq.:  42  I'.S.f : 
7101.  pf  .seq. 


Subpart  A — General  Provisions 

§  1003.1    Purpose  and  scope. 

This  part  establishes  the  procedures 
to  be  utilized  and  identifies  the 
sanctions  that  are  available  in 
proceedings  before  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  These  procedures  provide 
standard  rules  of  practice  in  a  variety  of 


informal  adjudications  when 
jurisdiction  is  vested  in  the  Office  of 
Hearings  and  Appeals.  The  procedures 
contained  in  this  part  may  generally  be 
incorporated  by  reference' in 
proceedings  established  by  rule, 
regulation  or  by  specific  designation, 
under  statutory  authority  of  the 
Department  of  Energy,  which  invoke  the 
adjudicatory  authority  of  the  Office  of 
Hearings  and  Appeals,  e.g..  10  CFR  part 
430  (DOE  Energy  Conservation  Program 
for  Consumer  Products).  These  rules  do 
not  apply  in  instances  in  which  DOE 
regulations  themselves  contain 
procedures  governing  OHA  proceedings 
conducted  under  authority  of  those 
particular  regulations,  e.g..  10  CFR  part 
708  (IX)E  Contractor  Fmpjoyee 
Protection  Program) 

§  1003.2    Definitions, 
(a)  As  used  in  this  part: 
Action  means  an  order,  interpretation, 
ruling  issued,  or  a  rulemaking 
undertaken  by  the  DOE. 

Aggrieved,  for  purposes  of 
administrative  proceedings,  descrites 
and  means  a  person  who  is  adversely 
affected  by  an  action  of  the  DOE. 
Conference  means  an  informal 
meeting,  incident  to  any  proceeding, 
between  the  Office  of  Hearings  and 
Appeals  and  any  person  aggrieved  by 
that  proceeding. 

Director  means  the  Director  of  the 
Office  of  Hearings  and  Appeals  or  duly 
authorized  delegate. 

DOE  means  the  Department  of  Energy, 
created  by  the  Department  of  Eneng)- 
Organization  Act  (Pub.  L.  95-91.  42 
U.S.t.  7254). 

Duly  authorized  representative  means 
a  person  who  has  been  designated  to 
appear  before  the  Office  of  Hearings  and 
Appeals  in  connection  with  a 
proceeding  on  behalf  of  a  person 
interested  in  or  aggrieved  by  that 
proceeding.  Such  appearance  may 
consist  of  tl.e  submission  of  a  written 
document,  or  of  a  personal  appearance, 
verbal  communication,  or  any  other 
participation  in  the  proceeding. 

Exception  means  the  waiver  or 
modification  of  the  requirements  of  a 
regulation,  ruling  or  generally 
applicable  requirement  under  a  specific 
.set  of  facts. 
-     Federal  legal  holiday  means  the  first 
day  of  January,  the  third  Monday  of 
January,  the  third  Monday  of  February, 
the  last  Monday  of  May.  the  fourth  day 
of  July,  the  first  Monday  of  September, 
the  second  Monday- of  October,  the 
eleventh  day  of  November,  the  fourth 
Thursday  of  November,  the  twenty-fifth 
day  of  December,  or  any  other  calendar 
day  designated  as  a  holiday  by  Federal 
statute  or  Executive  order. 
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OHA  means  the  ( >ffice  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Oroer  means  a  written  directive  or 
verbal  communication  of  a  written 
directive,  if  prompt  y  confirmed  in 
writing,  issued  by  the  DOE.  For 
purposes  of  this  deinition  a  written 
directive  shall  include  telegrams, 
telefax,  telecopies  and  similar 
transcriptions.  This  definition  does  not 
include  internal  DC  E  orders  and 


directives  issued  bv 


Energy  of  delegate  in  the  management 
and  administration  of  departmental 
elements  and  functi  ons. 

Person  nr.eans  an)  individual,  firm, 
estate,  trust,  sole  pr  )prietorship, 
partnership, association,  company, 
joint-venture,  corpc  ration,  governmental 
unit  or  instrumenta  ity  thereof,  or  a 
charitable,  educatioial  or  other 
institution,  and  inc  udes  any  officer, 
director,  owner  or  d  uJy  authorized 
representative  there  af. 

Proceeding  mean;  the  process  and 
activity,  and  any  pa  1  thereof,  instituted 
by  the  OHA,  either  i  >n  its  own  initiative 
or  in  response  to  an  appHcation, 
complaint,  petition  sr  request  submitted 
by  a  person,  that  mc  y  lead  to  an  action 
by  the  OHA. 

SRO  means  a  Spetial  Report  Order 
issued  pursuant  to  s  sction  1003.8(a). 

(b)  Throughout  th  s  part  the  use  of  a 
word  or  term  in  the  singular  shall 
include  the  plural,  a  nd  the  use  of  the 
male  gender  shall  irjclude  the  female 
gender. 


ipalB 

pait 

thori  :ed 


p  jeal. 


dui 


§1003.3    Appearanc< 

(a)  A  person  may 
appearance,  includi 
appearances  in  the 
OHA,  and  partici 
described  in  this 
or  by  a  duly  aut 
Any  application,  a 
request  filed  by  a 
representative  shall 
by  such  person  certi 
duly  authorized  re. 
Falsification  of  such 
subject  such  person 
stated  in  18  U.S.G 

(b)  Suspension 
The  OHA  may  deny 
permanently,  the 
participating  in  prodei 
oral  presentation,  to 
is  found  by  the 

(1)  To  have  made 
statements,  either  v 

(2)  To  have  filed 
altered  documents, 
writings; 

(3)  To  lack  the 
represent  the  person 
action;  or 


ani 


priv 


(OHj^  — 


speci 


the  Secretary  of 


before  the  OHA. 

nake  an 
personal 
(Jiscretion  of  the 
in  any  proceeding 
on  his  own  behalf 
representative, 
petition,  or 
y  authorized 
ontain  a  statement 
ying  that  he  is  a 
pfesentativc. 
certification  will 
to  the.sanctions 
IDOl. 


disquaUfication. 
temporarily  or 
lege  of 

edings,  including 
any  individual  who 


alse  or  misleading 
erbally  or  in  writing; 
'  ■    !  or  materially 
Affidavits  or  other 


ific  authority  to 
seeking  an  OHA 


(4)  To  have  engaged  in  or  to  be 
engaged  in  contiunacious  conduct  that 
substantially  disrupts  a  proceeding. 

§  1 003.4    Filing  of  documents. 

(a)  Any  document  filed  with  the  OHA 
must  be  addressed  as  required  by 

§  1003.11,  and  should  conform  to  the 
requirements  contained  in  §  1003.9.  Ail 
documents  and  exhibits  submitted 
become  part  of  an  OHA  file  and  will  not 
be  returned. 

(b)  A  document  submitted  in 
connection  with  any  proceeding 
transmitted  by  first  class  United  States 
mail  and  properly  addressed  is 
considered  to  be  filed  upon  mailing. 

(c)  Hand-delivered  documents  to  be 
filed  with  the  OHA  shall  be  submitted 
to  Room  lE-234  at  1000  hidependence 
Avenue.  SVV..  Washington,  DC,  on 
business  days  between  the  hours  of  2 
p.m.  and  4:30  p.m. 

(d)  Documents  hand  delivered  or 
received  electronically  after  regular 
business  hours  are  deemed  filed  on  the 
next  regular  business  day. 

§  1 003.5    Computation  of  time. 

(a)  Days.  (1)  E.xcept  as  provided  in 
paragraph  (b)  of  this  section,  in 
computing  any  period  of  time 
prescribed  or  allowed  by  these 
regulations  or  by  an  order  of  the  OHA, 
the  day  of  the  act,  event,  or  default  from 
which  the  designated  period  of  time 
begins  to  run  is  not  to  be  included.  The 
last  day  of  the  period  so  computed  is  to 
be  included  unless  it  is  a  Saturday, 
Sunday,  or  Federal  legal  holiday,  in 
which  event  the  period  runs  until  the 
end  of  the  next  day  that  is  neither  a 
Saturday,  Sunday,  nor  a  Federal  legal 
holiday. 

(2)  Saturdays,  Sundays  or  intervening 
Federal  legal  holidays  shall  be  excluded 
from  the  computation  of  time  when  the 
period  of  time  allowed  or  prescribed  is 
7  days  or  less. 

(b)  Hours.  If  the  period  of  time 
prescribed  in  an  order  issued  by  the 
OHA  is  stated  in  hours  rather  than  days, 
the  period  of  time  shall  begin  to  run 
upon  actual  notice  of  such  order, 
whether  by  verbal  or  written 
communication,  to  the  person  directly 
affected,  and  shall  run  without 
interruption,  unless  otherwise  provided 
in  the  order,  or  unless  the  order  is 
stayed,  modified,  suspended  or 
rescinded.  When  a  written  order  is 
transmitted  by  verbal  communication, 
the  written  order  shall  be  served  as  soon 
thereafter  as  is  feasible. 

(c)  Additional  time  after senice  by 
mail.  Whenever  a  person  is  required  to 
perform  an  act,  to  cease  and  desist 
therefrom,  or  to  initiate  a  proceeding 
under  this  part  within  a  prescribed 


period  of  time  after  issuance  to  such 
person  of  an  order,  notice  or  other 
document  and  the  order,  notice  or  other 
document  is  served  solely  by  mail.  3 
days  shall  be  added  to  the  prescribed 
period. 

§1003.6    Extension  of  time. 

When  a  document  is  required  to  be 
filed  within  a  prescribed  time,  an 
extension  of  time  to  file  may  be  granted 
by  the  OHA  upon  good  cause  shown. 

§1003.7    Service. 

(a)  All  documents  required  to  be 
served  under  this  part  shall  be  served 
personally  or  by  first  class  United  States 
mail,  except  as  otherwise  provided. 

(b)  Service  upon  a  person's  duly 
authorized  representative  shall 
constitute  service  upon  that  person. 

(c)  Official  United  States  Postal 
Service  receipts  from  certified  mailing 
shall  constitute  prima  facie  evidence  of 
service. 

§1003.8    Subpoenas,  special  report  orders, 
oattis,  witnesses. 

(a)  In  accordance  with  the  provisions 
of  this  section  and  as  otherwise 
authorized  by  law,  the  Director  may 
sign,  issue  and  serve  subpoenas; 
administer  oaths  and  affirmations;  take 
sworn  testimony;  compel  attendance  of 
and  sequester  witnesses;  control 
dissemination  of  any  record  of 
testinjony  taken  pursuant  to  this 
section;  subpoena  and  reproduce  books, 
papers,  correspondence,  memoranda, 
contracts,  agreements,  or  other  relevant 
records  or  tangible  evidence  including, 
but  not  limited  to,  information  retained 
in  computerized  or  other  automated 
systems  in  possession  of  the 
subpoenaed  person. 

(b)  The  Director  may  issue  a  Special 
Report  Order  requiring  any  person 
subject  to  the  jurisdiction  of  the  OHA  to 
file  a  special  report  providing 
information  relating  to  OHA  regulations, 
including  but  not  limited  to  written 
answers  to  specific  questions.  The  SRO 
may  be  in  addition  to  any  other  reports 
required. 

(c)  The  Director,  for  good  cause 
shown,  may  extend  the  time  prescribed 
for  compliance  with  the  subpoena  or 
SRO  and  negotiate  and  approve  the 
terms  of  satisfactory  compliance. 

(d)  Prior  to  the  time  specified  for 
compliance,  but  in  no  event  more  than 
10  days  after  the  date  of  service  of  the 
subpoena  or  SRO,  the  person  upon 
whom  the  document  was  served  may 
file  a  request  for  review  of  the  subpoena 
or  SRO  with  the  Director.  The  Director 
then  shall  provide  notice  of  receipt  to 
the  person  requesting  review,  may 
extend  the  time  prescribed  for 


compliance  with  the  subpoena  or  SRO. 
and  negotiate  and  approve  the  terms  of 
satisfactor)'  compliance. 

(e)  If  the  subpoena  or  SRO  is  not 
modified  or  rescinded  within  10  days  of 
the  date  of  the  Director's  notice  of 
receipt: 

(1)  The  subpoena  or  SRO  shall  be 
effective  as  issued;  and 

(2)  The  person  upon  whom  the 
document  was  served  shall  comply  with 
the  subpoena  or  SRO  within  20  days  of 
the  date  of  the  Director's  notice  of 
receipt,  unless  otherwise  notified  in 
writing  by  the  Director. 

(f)  There  is  no  administrative  appeal 
of  a  subpoena  or  SRO. 

(g)  A  subpoena  or  SRO  shall  be  served 
upon  a  person  named  in  the  document 
by  delivering  a  copy  of  the  document  to 
the  person  named. 

(h)  Delivery  of  a  copy  of  the  document 
to  a  natural  person  may  be  made  by: 

(1)  Handing  it  to  the  person; 

(2)  Leaving  it  at  the  person's  office 
with  the  person  in  charge  of  the  office; 

(3)  Leaving  it  at  the  person's  dwelling 
or  usual  place  of  abode  with  a  person 
of  suitable  age  and  discretion  who 
resides  there; 

(4)  Mailing  it  to  the  person  by 
certified  mail,  at  his  last  known  address; 
or 

(51  Any  method  that  provides  the 
person  with  actual  notice  prior  to  the 
return  date  of  the  document. 

(i)  Delivery  of  a  copy  of  the  document 
to  a  person  who  is  not  a  natural  person 
may  be  made  by: 

(1)  Handing  it  to  a  registered  agent  of 
the  person; 

(2)  Handing  it  to  any  officer,  director, 
or  agent  in  charge  of  any  office  of  such 
person; 

(3)  Mailing  it  to  the  last  known 
address  of  any  registered  agent,  officer, 
director,  or  agent  in  charge  of  any  office 
of  the  person  by  registered  or  certified 
mail;  or 

(4)  Any  method  that  provides  any 
registered  agent,  officer,  director,  or 
agent  in  charge  of  any  office  of  the 
person  with  actual  notice  of  the 
document  prior  to  the  return  date  of  the 
document. 

(j)  A  witness  subpoenaed  by  the  OHA 
may  be  paid  the  same  fees  and  mileage 
as  paid  to  a  witness  in  the  district  courts 
of  the  United  States. 

(k)  If  in  the  course  of  a  proceeding  a 
subpoena  is  issued  at  the  request  of  a 
person  other  than  an  officer  or  agency 
of  the  United  States,  the  witne.ss  fees 
and  mileage  shall  be  paid  by  the  person 
who  requested  the  subpoena.  However, 
at  the  request  of  the  person,  the  witness 
fees  and  mileage  may  be  paid  by  the 
OHA  if  the  person  shows: 
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compliance  with  the  subpoena  or  SRO. 
and  negotiate  and  approve  the  terms  of 
satisfactory  compliance. 

(e)  If  the  subpoena  or  SRO  is  not 
modified  or  rescinded  within  10  days  of 
the  date  of  the  Director's  notice  of 
receipt: 

(1)  The  subpoena  or  SRO  shall  be 
effective  as  issued;  and 

(2)  The  person  upon  whom  the 
document  was  served  shall  comply  with 
the  subpoena  or  SRO  within  20  days  of 
the  date  of  the  Director's  notice  of 
receipt,  unless  otherwise  notified  in 
writing  by  the  Director. 

(f)  There  is  no  administrative  appeal 
of  a  sub(}oena  or  SRO. 

(g)  A  subpoena  or  SRO  shall  be  served 
upon  a  person  named  in  the  document 
by  delivering  a  copy  of  the  document  to 
the  person  named. 

(h)  Delivery  of  a  copy  of  the  document 
to  a  natural  person  may  be  made  by: 

(1)  Handing  it  to  the  person; 

(2)  Leaving  it  at  the  person's  office 
with  the  person  in  charge  of  the  office; 

(3)  Leaving  it  at  the  person's  dwelling 
or  usual  place  of  abode  with  a  person 

of  suitable  age  and  discretion  who 
resides  there; 

(4)  Mailing  it  to  the  person  by 
certified  mail,  at  his  last  known  address; 
or 

(5)  Any  method  that  provides  the 
person  with  actual  notice  prior  to  the 
return  date  of  the  document. 

(!)  Delivery  of  a  copy  of  the  document 
to  a  person  who  is  not  a  natural  person 
may  be  made  by: 

(1)  Handing  it  to  a  registered  agent  of 
the  person; 

(2)  Handing  it  to  any  officer,  director, 
or  agent  in  charge  of  any  office  of  such 
person; 

(3)  Mailing  it  to  the  last  known 
address  of  any  registered  agent,  officer, 
director,  or  agent  in  charge  of  any  office 
of  the  person  by  registered  or  certified 
mail;  or 

(4)  Any  method  that  provides  any 
registered  agent,  officer,  director,  or 
agent  in  charge  of  any  office  of  the 
person  with  actual  notice  of  the 
document  prior  to  the  return  date  of  the 
document. 

(j)  A  witness  subpoenaed  by  the  OHA 
may  be  paid  the  same  fees  and  mileage 
as  paid  to  a  witness  in  the  district  courts 
of  the  United  States. 

(k)  If  in  the  course  of  a  proceeding  a 
subpoena  is  issued  at  the  request  of  a 
person  other  than  an  officer  or  agency 
of  the  United  States,  the  witness  fees 
and  mileage  shall  be  paid  by  the  person 
who  requested  the  subpoena.  However, 
at  the  request  of  the  person,  the  witness 
fees  and  mileage  may  be  paid  by  the 
OHA  if  the  person  shows: 


(1)  The  presence  of  the  subpoenaed 
witness  will  materially  advance  the 
proceeding;  and 

(2)  the  person  who  requested  that  the 
subpoena  be  issued  would  suffer  a 
serious  hardship  if  required  to  pay  the 
witness  fees  and  mileage. 

(1)  If  any  person  upon  whom  a 
subpoena  or  SRO  is  served  pursuant  to 
this  section,  refuses  or  fails  to  comply 
with  any  provision  of  the  subpoena  or 
SRO,  an  action  may  be  commenced  in 
the  appropriate  United  States  District 
Court  to  enforce  the  subpoena  or  SRO. 

(m)  Documents  produced  in  response 
to  a  subpoena  shall  be  accompanied  by 
the  sworn  certification,  under  penalty  of 
perjury,  of  the  person  to  whom  the 
subpoena  was  directed  or  his  authorized 
agent  that: 

(1)  A  diligent  search  has  been  made 
for  each  document  responsive  to  the 
subpoena;  and 

(2)  To  the  best  of  his  knowledge, 
information,  and  belief  each  document 
responsive  to  the  subpoena  is  being 
produced. 

(n)  Any  information  furnished  in 
response  to  an  SRO  shall  be 
accompanied  by  the  sworn  certification 
under  penalty  of  perjury  of  the  person 
to  whom  it  was  directed  or  his 
authorized  agent  who  actually  provides 
the  information  that: 

(1)  A  diligent  effort  has  been  made  to 
provide  all  information  required  bv  the 
SRO;  and 

(2)  All  information  furnished  is  true, 
complete,  and  correct. 

(3)  If  any  document  responsive  to  a 
subpoena  is  not  produced  or  any 
information  required  by  an  SRO  is  not 
furnished,  the  certification  shall  include 
a  statement  setting  forth  every  reason  for 
failing  to  comply  with  the  subpoena  or 
SRO. 

(o)  If  a  person  to  whom  a  subpoena  or 
SRO  is  directed  withholds  any 
document  or  information  because  of  a 
claim  of  attorney-client  or  other 
privilege,  the  person  submitting  the 
certification  required  by  paragraph  (m) 
or  (n)  of  this  section  also  shall  submit    - 
a  written  list  of  the  documents  or  the 
information  withheld  indicating  a 
description  of  each  document  or 
information,  the  date  of  the  document, 
each  person  shown  on  the  document  as 
having  received  a  copy  of  the  document, 
each  person  shown  on  the  document  as 
having  prepared  or  been  sent  the 
document,  the  privilege  relied  upon  as 
the  basis  for  withholding  the  document 
or  information,  and  an  identification  of 
the  person  whose  privilege  is  being 
asserted. 

(p)  If  testimony  is  taken  pursuant  to 
a  subpoena,  the  Director  shall  determine 
whether  the  testimony  shall  be  recorded 


and  the  means  by  which  the  testimony 
is  recorded. 

(q)  A  witness  whose  testimony  is 
recorded  may  procure  a  copy  of  his 
testimony  by  making  a  written  request 
for  a  copy  and  paying  the  appropriate 
fees.  However,  the  Director  may  deny 
the  request  for  good  cause.  Upon  proper 
identification,  any  witness  or  his 
attorney  has  the  right  to  inspect  the 
official  transcript  of  the  witness'  own 
testimony. 

(r)  The  Director  may  seque.ster  any 
person  subpoenaed  to  furnish 
documents  or  give  testimony.  Unless 
permitted  by  the  OHA  official,  neither  a 
witness  nor  his  attorney  shall  be  present 
during  the  examination  of  any  other 
witnesses. 

(s)  A  witness  whose  testimony  is 
taken  may  be  accompanied,  represented 
and  advised  by  his  attorney  as  follows: 

(1)  Upon  the  initiative  of  the  attorney 
or  witness,  the  attorney  may  advise  his 
client,  in  confidence,  with  respect  to  the 
question  asked  his  client,  and  if  the 
witness  refuses  to  answer  any  question, 
the  witness  or  his  attorney  is  required 
to  briefly  state  the  legal  grounds  for 
such  refusal;  and 

(2)  If  the  witness  claims  a  privilege  to 
refuse  to  answer  a  question  on  the 
grounds  of  self-incrimination,  the 
witness  must  assert  the  privilege 
personally. 

(t)  The  Director  shall  take  all 
necessary  action  to  regulate  the  course 
of  testimony  and  to  avoid  delay  and 
prevent  or  restrain  contemptuous  or 
obstructionist  conduct  or  contemptuous 
language.  OHA  may  take  actions  as  the 
circumstances  may  warrant  in  regard  to 
any  instances  where  any  attorney 
refuses  to  comply  with  directions  or 
provisions  of  this  section. 

§1003.9    General  filing  requirements. 

(a)  Purpose  and  scope.  The  provisions 
of  this  section  shall  apply  to  all 
documents  required  or  permitted  to  be 
filed  with  the  OHA.  One  copy  of  each 
document  must  be  filed  with  the 
original,  except  as  provided  in 

§  1003.9(0.  A  telefax  filing  of  a 
document  will  be  accepted  only  if 
immediately  followed  by  the  filing  by 
mail  or  hand-delivery  of  the  original 
document. 

(b)  Signing.  Any  document  that  is 
required  to  be  signed,  shall  be  signed  by 
the  person  filing  the  document.  Any 
document  filed  by  a  duly  authorized 
representative  shall  contain  a  statement 
by  such  person  certif>'ing  that  he  is  a 
duly  authorized  representative.  (A  false 
certification  is  unlawful  under  the 
provisions  of  18  U.S.C.  1001).  The 
signature  by  the  person  or  duly 
authorized  representative  constitutes  a 
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certificate  by  the 
has  read  the  doci  iment 
best  of  the  signer  s 
information  and 
reasonable  inquiry 
well  grounded  in 
existing  law,  and|subm 
faith  and  not  for 
such  as  to  harass 
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en 
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or 
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unnecessary 
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may  impose  the 
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to  be  appropriate 

(c)  Uibelwg.  A]  I 
or  other  request 
should  be  clearly 
the  nature  of  the 
on  the  document 
the  envelope  in  v 
transmitted. 

(d)  Obligation 
A  person  who  Fil 
petition,  appeal 
action  is  under  a 
during  the  procedd 
OHA  with  any  nejw 
information  that 
proceeding.  Such 
but  is  not  limited 
regarding  any 
petition.  app>eal 
that  is  subsequen 
with  any  DOE  off 

(e)  The  same  oi 
person  who  files 
petition,  appeal 
action  by  the  OH^ 
to  the  best  know 
same  or  related 
has  been  or  prese 
considered  or  inv^sti 
DOE  office,  other 
department  or  i 
state  or  municipa 
any  law  enforcem  ent 
but  not  limited  to 


signer  that  the  signer 
and  that  to  the 
knowledge. 
)elief  formed  after 
.  the  document  is 
fact,  warranted  under 

itted  in  good 
iiny  improper  purpose 
or  to  cause 
If  a  document  is 
of  this  section,  OHA 
Ructions  specified  in 
sanctions  determined 


application,  petition, 
action  by  the  OHA 
labeled  according  to 
(iction  involved  both 
and  on  the  outside  of 
hich  the  document  is 


oth  Br 


or 


or 


descri  jed 
pers  jn 


investigation  in 
proceeding 
addition,  the 
contact  has  been 
one  acting  on  his 
who  is  employed 
regard  to  the  sam« 
transaction  or  a  re  lated 


conf 


transaction  arisin 
factual  situation; 
contacted;  wheth«  r 
verbal  or  in  writirg 
substance  of  the 
dates  of  the  contact 

(f)  Request  for 
(1)  If  any  person 
the  OHA  claims 
information  contained 
is  exempt  from  this 
disclosiire 
of  Information  Ac 
information  referrjd 
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issue,  act  or 
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\fidential  treatment. 
^ling  a  doctmient  with 
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in  the  document 
mandatory  public 
requirefnents  of  the  Freedom 
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1905,  or  is  otherwise  exempt  by  law 
from  public  disclosure,  and  if  such 
person  requests  the  OHA  not  to  disclose 
such  information,  such  person  shall  file 
together  with  the  document  two  copies 
of  the  document  from  which  has  been 
deleted  the  information  for  which  such 
person  wishes  to  claim  confidential 
treatment.  The  person  shall  indicate  in 
the  original  document  that  it  is 
confidential  or  contains  confidential 
information  and  must  file  a  statement 
specifying  the  justification  for  non- 
disclosure of  the  information  for  which 
confidential  treatment  is  claimed.  If  the 
person  states  that  the  information  comes 
within  the  exception  codified  at  5 
U.S.C.  552(b)(4)  for  trade  secrets  and 
commercial  or  financial  information, 
such  person  shall  include  a  statement 
specifying  why  such  information  is 
privileged  or  cotifidential.  If  the  person 
filing  a  document  does  not  submit  two 
copies  of  the  document  with  the 
confidential  information  deleted,  the 
OHA  may  assume  that  there  is  no 
objection  to  public  disclosure  of  the 
document  in  its  entirety. 

(2)  The  OHA  retains  the  right  to  make 
its  own  determination  with  regard  to 
any  claim  of  confidentiality,  under 
criteria  specified  in  10  CFR  1004.11. 
Notice  of  the  decision  by  the  OHA  to 
deny  such  claim,  in  whole  or  in  part, 
and  an  opportunity  to  respond  shall  be 
given  to  a  person  claiming 
confidentiality  of  information  no  less 
than  five  days  prior  to  its  public 
disclosure. 

(g)  Each  application,  petition  or 
request  for  OHA  action  shall  be 
submitted  as  a  separate  document,  even 
if  the  appUcations,  petitions,  or  requests 
deal  with  the  same  or  a  related  issue,  act 
or  transaction,  or  are  submitted  in 
connection  with  the  same  proceeding. 

§  1003.1 0    Effective  date  of  orders. 

Any  order  issued  by  the  OHA  under 
this  title  is  effective  as  against  all 
persons  having  actual  or  constructive 
notice  thereof  upon  issuance,  in 
accordance  with  its  terms,  unless  and 
until  it  is  stayed,  modified,  suspended, 
or  rescinded.  An  order  is  deemed  to  be 
issued  on  the  date,  as  specified  in  the 
order,  on  which  it  is  signed  by  the 
Director  of  the  OHA  or  his  designee, 
unless  the  order  provides  otherwise. 

§  1003.11    Address  for  filing  documents. 

(a)  All  apphcations,  requests, 
petitions,  appeals,  written 
communications  and  other  documents 
to  be  submitted  to  or  filed  with  the 
OHA,  as  provided  in  this  part  or 
otherwise,  shall  be  addressed  as  follows: 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  lOOO 


Independence  Avenue,  SW., 
Washington,  DC  20585. 

(b)  The  OHA  has  facilities  for  the 
receipt  of  transmissions  via  FAX,  at  ■ 
FAX  Number  (202)  586-4972. 

§  1003.12    Ratification  of  prior  directives, 
orders  and  actions. 

All  orders,  or  other  directives  issued, 
all  proceedings  initiated,  and  all  o^her 
actions  taken  in  accordance  with  10 
CFR  part  205  prior  to  the  effective  date 
of  this  part,  are  hereby  confirmed  and 
ratified,  and  shall  remain  in  full  force 
and  effect  as  if  issued  under  this  part, 
unless  or  until  they  are  altered, 
amended,  modified  or  rescinded  in 
accordance  with  the  provisions  of  this 
part. 

§  1003.13    Public  reference  room. 

There  shall  be  maintained  at  the 
OHA,  1000  Independence  Avenue,  SVV., 
Washington,  DC,  a  public  reference 
room  in  which  shall  be  made  available 
for  public  inspection  and  copying, 
during  business  hours  from  1  p.m.  to  5 
p.m.: 

(a)  A  Ust  of  all  persons  who  have 
applied  for  an  exception,  or  filed  an 
appeal  or  petition,  and  a  digest  of  each  . 
application; 

(b)  Each  decision  and  statement 
setting  forth  the  relevant  facts  and  legal 
basis  of  an  order,  with  confidential 
information  deleted,  issued  in  response 
to  an  application  for  an  exception, 
petition  or  other  request,  or  at  the 
conclusion  of  an  appeal; 

(c)  Any  other  information  in  the 
possession  of  OHA  which  is  required  by 
statute  to  be  made  available  for  public 
inspection  and  copying,  and  any  other 
information  that  the  OHA  determines 
should  be  made  available  to  the  public. 

§  1 003. 1 4    Notice  of  proceedings. 

At  regular  intervals,  the  OHA  shall 
publish  in  the  Federal  Register  a  digest 
of  the  applications,  appeals,  petitions 
and  other  requests  filed,  and  a  summary 
of  the  Decisions  and  Orders  issued  by 
the  OHA,  pursuant  to  proceedings 
conducted  under  this  part. 

Subpart  B — Exception 

§1003.20    Purpose  and  scope. 

(a)  This  subpart  establishes  the 
procedures  for  applying  for  an 
exception,  as  provided  for  in  42  U.S.C. 
7194,  from  a  regulation,  ruling  or 
generally  applicable  requirement  based 
on  an  assertion  of  serious  hardship, 
gross  inequity  or  unfair  distribution  of 
burdens  and  for  the  consideration  of 
such  application  by  the  OHA. 

(b)  The  filing  of  an  application  for  an 
exception  shall  not  constitute  grounds 
for  non-compliance  with  the 


requirements  of  the  regulation  or  th 

generally  applicable  requirement  from  *  n( 
which  an  exception  is  sought,  unless  a  c( 
stay  has  been  issued  in  accordance  with  \n 
subpart  D  of  this  part.  gj 

§  1003.21    What  to  file. 

A  person  filing  under  this  subpart 
shall  file  an  "Appfication  for 
Exception."  which  should  be  clearly 
labeled  as  such  both  on  the  application 
and  on  the  outside  of  the  envelope  in 
which  the  application  is  transmitted, 
and  shall  be  in  writing.  The  general 
filing  requirements  stated  in  §  1003.9 
shall  be  complied  with  in  addition  to 
the  requirements  stated  in  this  subpart. 

§1003.22    Where  to  file. 

All  applications  for  exception  shall  be 
filed  with  the  OHA  at  the  address 
provided  in  §  1003. 11. 

§1003.23    Notice. 

(a)  The  applicant  shall  send  by  United 
States  mail  a  copy  of  the  application 
and  any  subsequent  amendments  or 
other  documents  relating  to  the 
application,  or  a  copy  from  which 
confidential  information  has  been 
deleted  in  accordance  with  §  1003.9(15. 
to  each  person  who  is  reasonably 
ascertainable  by  the  applicant  as  a 
person  who  will  be  aggrieved  by  the 
OHA  action  sought.  The  copy  of  the 
application  shall  be  accompanied  by  a 
statement  that  the  person  may  submit 
comments  regarding  the  application  to 
the  OHA  office  with  which  the 
application  was  filed  vnthin  10  days. 
The  apphcation  filed  with  the  OHA 
shall  include  certification  to  the  OHA 
that  the  applicant  has  complied  with  the 
requirements  of  this  paragraph  and  shall 
include  the  names  and  addresses  of 
each  person  to  whom  a  copy  of  the 
application  was  sent. 

(h)  Notwithstanding  the  provision  of 
paragraph  (a)  of  this  section,  if  an 
applicant  determines  that  compliance 
with  paragraph  (a)  of  this  section  would 
be  impracticable,  the  applicant  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  regard 
to  those  persons  whom  it  is  reasonable 
and  practicable  to  notify;  and 

(2)  Include  with  the  application  a 
description  of  the  persons  or  class  or 
classes  of  persons  to  whom  notice  was 
sent.  The  OHA  may  require  the 
applicant  to  provide  additional  or 
ahemative  notibe,  or  may  determine 
that  the  notice  required  by  paragraph  (a) 
of  this  section  is  not  impracticable,  or 
may  determine  that  notice  should  be 
published  in  the  Federal  Register. 

(c)  The  OHA  shall  serve  notice  on  any 
other  person  readily  identified  by  the 
OHA  as  one  who  will  be  aggrieved  by 
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requirements  of  the  regulation  or 
generally  applicable  requirement  from 
which  an  exception  is  sought,  unless  a 
stay  has  been  issued  in  accordance  with 
subpart  D  of  this  part. 

§1003.21    What  to  file. 

A  person  filing  under  this  subpart 
shall  file  an  "Application  for 
Exception."  which  should  be  clearly 
labeled  as  such  both  on  the  application 
and  on  the  outside  of  the  envelope  in 
which  the  application  is  transmitted, 
and  shall  be  in  writing.  The  general 
filing  requirements  stated  in  §  1003.9 
shall  be  complied  with  in  addition  to 
the  requirements  stated  in  this  subpart. 

§1003.22    Where  to  file. 

All  applications  for  exception  shall  be 
filed  with  the  OHA  at  the  address 
provided  in  §  1003. 11. 

§1003.23    Notice. 

(a)  The  applicant  shall  send  by  United 
States  mail  a  copy  of  the  application 
and  any  subsequent  amendments  or 
other  documents  relating  to  the 
application,  or  a  copy  from  which 
confidential  information  has  been 
deleted  in  accordance  with  §  1003.9(C). 
to  each  person  who  is  reasonably 
ascertainable  by  the  applicant  as  a 
person  who  will  be  aggrieved  by  the 
OHA  action  sought.  The  copy  of  the 
application  shall  be  accompanied  by  a 
statement  that  the  person  may  submit 
comments  regarding  the  application  to 
the  OHA  office  with  which  the 
appHcation  was  filed  writhin  10  days. 
The  apphcation  filed  with  the  OHA 
shall  include  certification  to  the  OHA 
that  the  applicant  has  complied  with  the 
requirements  of  this  paragraph  and  shall 
include  the  names  and  addresses  of 
each  person  to  whom  a  copy  of  the 
application  was  sent. 

(b)  Notwithstanding  the  provision  of 
paragraph  (aj  of  this  section,  if  an 
applicant  determines  that  compliance 
with  paragraph  (a)  of  this  section  would 
be  impracticable,  the  applicant  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  regard 
to  those  persons  whom  it  is  reasonable 
and  practicable  to  notify;  and 

(2)  Include  with  the  application  a 
description  of  the  persons  or  class  or 
classes  of  persons  to  whom  notice  was 
sent.  The  OHA  may  require  the 
applicant  to  provide  additional  or 
alternative  notibe,  or  may  determine 
that  the  notice  required  by  paragraph  (a) 
of  this  section  is  not  impracticable,  or 
may  determine  that  notice  should  be 
published  in  the  Federal  Register. 

(c)  The  OHA  shall  serve  notice  on  any 
other  person  readily  identified  by  the 
OHA  as  one  who  will  be  aggrieved  by 


the  OHA  action  sought  and  may  ser\-e 
*  notice  on  any  other  person  that  written 
comments  regarding  the  application  will 
be  accepted  if  filed  within  10  days  of 
ser\'ice  of  such  notice. 

(d)  Any  person  submitting  written 
comments  to  the  OHA  with  respect  to 
an  application  filed  under  this  subpart 
shall  send  a  copy  of  the  comments,  or 
a  copy  from  which  confidential 
information  has  been  deleted  in 
accordance  with  §  1003.9(f).  to  the 
applicant.  The  person  shall  certify  to  the 
OHA  that  compliance  with  the 
requirements  of  this  paragraph  (d>has 
been  met.  The  OHA  may  notify  other 
persons  participating  in  the  proceeding 
of  such  comments  and  provide  an 
opportunity  for  such  persons  to 
respond. 

§1003.24    Contents. 

(a)  The  application  shall  contain  a  full 
and  complete  statement  of  all  relevant 
facts  pertaining  to  the  circumstances, 
act  or  transaction  that  is  the  subject  of 
the  application  and  to  the  OHA  action 
sought.  Such  facts  shall  include  the 
names  and  addresses  of  all  affected 
persons  (if  reasonably  ascertainable);  a 
complete  statement  of  the  business  or 
other  reasons  that  justify  the  act  or 
transaction;  a  description  of  the  acts  or 
transactions  that  would  be  affected  by 
the  requested  action;  and  a  full 
discussion  of  the  pertinent  provisions 
and  relevant  facts  contained  in  the 
documents  submitted  with  the 
application.  Copies  of  all  relevant 
contracts,  agreements,  leases, 
instruments,  and  other  documents  shall 
be  submitted  with  the  application. 
When  the  application  pertains  to  only 
one  step  of  a  larger  integrated 
transaction,  the  facts,  circumstances, 
and  other  relevant  information 
pertaining  to  the  entire  transaction  shall 
be  submitted. 

(b)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  or- hearing 
regarding  the  application.  Any  request 
not  made  at  the  time  the  application  is 
filed  shall  be  made  as  soon  thereafter  as 
possible,  to  insure  that  the  conference  or 
hearing  is  held  when  it  will  be  most 
beneficial.  The  request  and  the  OHA's 
determination  regarding  it  shall  be  made 
in  accordance  with  subpart  F  of  this 
part. 

(c)  The  application  shall  include  a 
discussion  of  all  relevant  authorities, 
including,  but  not  limited  to,  DOE 
rulings,  regulations,  interpretations  and 
decisions  on  appeals  and  exceptions 
relied  upon  to  support  the  particular 
action  sought  therein. 


(d)  The  application  shall  specify  th° 
exact  nature  and  extent  of  the  relief 
requested. 

§1003.25    OHA  evaluation. 

(a)(1)  OHA  may  initiate  an 
investigation  of  any  statement  in  an 
application  and  utilize  in  its  evaluation 
any  relevant  facts  obtained  by  such 
investigation.  The  OHA  may'solicit  and 
accept  submissions  from  third  persons 
relevant  to  any  application  provided 
that  the  applicant  is  affordsd  an 
opp^unity  to  respond  to  all  third 
person  submissions.  In  evaluating  an 
application,  the  OHA  may  consider  any 
other  source  of  information.  The  OHA 
on  its  own  initiative  may  convene  a 
hearing  or  conference,  if.  in  its 
discretion,  it  considers  that  such 
hearing  or  conference  will  advance  its 
evaluation  of  the  application.  The  OHA 
may  issue  appropriate  orders  as 
warranted  in  the  proceeding. 

(2)  If  the  OHA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if  upon  request 
additional  information  is  not  submitted 
by  the  applicant,  the  OHA  may  dismiss 
the  application  without  prejudice.  If  the 
failure  to  supply  additional  information 
is  repeated  or  willful,  the  OHA  may 
dismiss  the  application  with  prejudice. 
If  the  applicant  fails  to  provide  the 
notice  required  by  §  1003.23.  the  OHA 
may  dismiss  the  application  without 
prejudice. 

(b)(1)  The  OHA  shall  consider  an 
application  for  an  exception  only  when 
it  determines  that  a  more  appropriate 
proceeding  is  not  provided  by  DOE 
regulations. 

(2)  An  application  for  an  exception 
may  be  granted  to  alleviate  or  prevent 
serious  hardship,  gross  inequity  or 
unfair  distribution  of  burdens. 

(3)  An  application  for  an  exception 
shall  be  decided  in  a  manner  that  is.  to 
the  extent  possible,  consistent  with  the 
disposition  of  previous  applications  for 
exception. 

§  1003.26    Decision  and  order. 

(a)  Upon  consideration  of  the 
application  and  other  relevant 
information  received  or  obtained  during 
the  proceeding,  the  OHA  shall  issue  an 
order  granting  or  denying  the 
appJication,  in  whole  or  in  part. 

(b)  The  order  shall  incluoe  a  written 
statement  setting  forth  the  relevant  facts 
and  the  legal  basis  of  the  order.  The 
order  shall  provide  that  any  person 
aggrieved  thereby  may  file  an  appeal  in 
accordance  with  §  1003.27. 

(c)  The  OHA  shall  serve  a  copy  of  the 
order  upon  the  applicant,  any  other 
person  who  participated  in  the 
proceeding  and  upon  any  other  person 
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readily  identifia  )Ie  by  the  OHA  as  one 
who  is  aggrieved  by  such  order. 

§1003^  .App«a(. 

(a)  Except  as  f^vided  in  paragraph 
(b)  of  this  sectio^,  any  person  aggrieved 
by  an  order  issued  by  the  OHA  under 
this  subpart  may  file  an  appeal  with  the 
OHA  in  accordance  with  subpart  C  of 
this  part. 

(b)  Any  person  aggrieved  or  adversely 
affected  by  the  d  ;nial  of  a  request  for 
exception  relief  I  iled  under  section  504 
of  the  DOE  Orgaj  lization  Act,  Pub.  L. 
95-91,  may  appeal  to  the  Federal  Energy 
Regulatory  Comnission,  in  accordance 
with  the  Commi!  sion's  regulations. 

(c)  Any  appeal  filed  under  this  section 
must  be  filed  wit  din  30  days  of  service 
of  the  order  from  which  the  appeal  is 
taken.  There  has  not  been  an  exhaustion 
of  administrative  remedies  until  a 
timely  appeal  ha  i  been  filed  and  the 
appellate  proceeding  is  completed  by 
the  issuance  of  ai  i  order  granting  or 
denying  the  appe  al. 

Subpart  C— Appeal 


§1003.30    Purpoa|» 

(al  This  subpa 
procedures  for 
administrative  a 
other  than  a  rule 

(b)  Where  DOE 
provide  for  an  a 
person  who  has 
DOE  in  connection 
not  exhausted  hh 
remedies  until  ar 
under  this  subpait 
or  denying  the  a 


and  scope. 

establishes  the 
filing  of  an 
{  peal  of  DOE  actions 
or  regulation, 
program  regulations 
Tiinistrative  appeal,  a 
appeared  before  the 
with  a  matter  has 
administrative 
appeal  has  been  filed 
and  an  order  granting 
f  peal  has  been  issued. 


■the 


nviy 


adni 


§  1003.31    Who 
Where  tKDE 
provide  for  an  a 
any  person  aggri^ed 
by  the  EXDE  may 
this  subpart. 


file, 
pr^ram  regulations 
inistrative  appeal, 

by  an  order  issued 
le  an  appeal  under 


§1003.32    Whattc 
A  person  filing 
shall  file  an 
should  be  clearly 
on  the  appeal  ant 
envelope  in  wh 
transmitted,  and 
general  filing 
§  1003.9  shall  be 
addition  to  the 
this  subpart. 


§1003.33    Where 
The  appeal  sha 
OHA  at  the  address 
§1003.11. 


§1003.34    Notice. 

(a)  The  appellajit 
States  mail  a  cop^ 


IMI 


file. 

under  this  subpart 
Apjjeal  of  Order"  which 
labeled  as  such  both 
on  the  outside  of  the 
the  appeal  is 
shall  be  in  writing.  The 
reqi  lirements  stated  in 
:omplied  with  in 
requirements  stated  in 


ci 


}file. 

1  be  filed  with  the 
provided  in 


shall  send  by  United 
of  the  appeal  and  any 


subsequent  amendments  or  other  ^ 

documents  relating  to  the  appeal,  or  a 
copy  from  which  confidential 
information  has  been  deleted  in 
accordance  with  §  1003.9(0,  to  each 
person  who  is  reasonably  ascertainable 
by  the  appellant  as  a  person  who  will 
be  aggrieved  by  the  OHA  action  sought, 
including  those  who  participated  in  the 
prior  proceeding.  The  copy  of  the 
appeal  shall  be  accompanied  by  a 
statement  that  the  person  may  submit 
comments  regarding  the  appeal  to  the 
OHA  within  10  days.  The  appeal  filed 
with  the  OHA  shall  include  certification 
to  the  OHA  that  the  appellant  has 
complied  with  the  requirements  of  this 
paragraph  and  shall  include  the  names 
and  addresses  of  each  person  to  whom 
a  copy  of  the  appeal  was  sent. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  any 
appellant  determines  that  compliance 
with  paragraph  (a)  of  this  section  would 
be  impracticable,  the  appellant  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  regard 
to  those  persons  whom  it  is  reasonable 
and  possible  to  notify;  and 

(2)  Include  with  the  appeal  a 
description  of  the  persons  or  class  or 
classes  of  persons  to  whom  notice  was 
not  sent.  The  OHA  may  require  the 
appellant  to  provide  additional  or 
alternative  notice,  or  may  determine 
that  the  noUce  required  by  paragraph  (a) 
of  this  section  is  not  impracticable,  or 
may  determine  that  notice  should  be 
published  in  the  Federal  Register. 

(c)  The  OHA  shall  serve  notice  on  any 
other  person  readily  identifiable  by  the 
OHA  as  one  who  will  be  aggrieved  by 
the  OHA  action  sought  and  may  serve 
notice  on  any  other  person  that  written 
comments  regarding  the  appeal  will  be 
accepted  if  filed  within  10  days  of  the 
service  of  that  notice. 

(d)  Any  person  submitting  written 
comments  to  the  OHA  with  respect  to 
an  appeal  filed  under  this  subpart  shall 
send  a  copy  of  the  comments,  or  a  copy 
ftt)m  which  confidential  information 
has  been  deleted  in  accordance  with 

§  1003.9(f).  to  the  appellant.  The  person 
shall  certify  to  the  OHA  that  compliance 
with  the  requirements  of  this  paragraph 
(d)  has  been  met.  The  OHA  may  notify 
other  persons  participating  in  the 
proceeding  of  such  comments  and 
provide  an  opportunity  for  such  persons 
to  respond. 

§1003.35    Contents. 

(a)  The  appeal  shall  contain  a  concise 
statement  of  grounds  upon  which  it  is 
brought  and  a  description  of  the  relief 
sought.  It  shall  include  a  discussion  of 
cil  relevant  authorities,  including,  but 
not  limited  to,  DOE  rulings,  regulations. 


interpretations  and  decisions  on  appeals 
and  exceptions  relied  upon  to  support 
the  appeal.  If  the  appeal  includes  a 
request  for  relief  based  ori  significantly 
changed  circumstances,  there  shall  be  a 
complete-description  of  the  events,  acts, 
or  transactions  that  comprise  the 
significantly  changed  circumstances, 
and  the  appellant  shall  state  why,  if  the 
significantly  changed  circumstance  is 
new- or  newly  discovered  facts,  such 
facts  were  not  or  could  not  have  been 
presented  during  the  prior  proceeding. 
For  purposes  of  this  subpart,  the  term 
"significantly  changed  circumstances" 
shall  mean — 

(1)  The  discovery  of  material  facts  that 
were  not  known  or  could  not  have  been 
known  at  the  time  of  the  prior   ' 
proceeding; 

(2)  The  discovery  of  a  law,  regulation, 
interpretation,  ruling,  order  or  decision 
on  an  appeal  or  any  exception  that  was 
in  effect  at  the  time  of  the  proceeding 
upon  which  the  order  is  based  and 
which,  if  such  had  been  made  known  to 
DOE,  would  have  been  relevant  to  the 
proceeding  and  would  have 
substantially  altered  the  outcome;  or 

(3)  A  substantial  change  in  the  facts 
or  circumstances  upon  which  an 
outstanding  and  continuing  order 
affecting  the  appellant  was  issued, 
which  change  has  occurred  during  the  - 
interval  between  issuance  of  the  order 
and  the  date  of  the  appeal  and  was 
caused  by  forces  or  circumstances 
beyond  the  control  of  the  appellant. 

(b)  A  copy  of  the  order  that  is  the 
subject  of  the  appeal  shall  be  submitted 
with  the  appeal. 

(c)  The  appellant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  or  hearing 
regarding  the  appeal.  Any  request  not 
made  at  the  time  the  appeal  is  filed  shall 
be  made  as  soon  thereafter  as  possible, 
to  insure  that  the  conference  or  hearing 
is  held  when  it  will  be  most  beneficial. 
The  request  and  the  OHA's 
determination  regarding  it  shall  be  made 
in  accordance  with  subpart  F  of  this 
part. 

§1003.36    OHA  evaluation. 

(a)(1)  The  OHA  may  initiate  an 
investigation  of  any  statement  in  an 
appeal  and  utilize  in  its  evaluation  any 
relevant  facts  obtained  by  such 
investigation.  The  OHA  may  solicit  and 
accept  submissions  from  third  persons 
relevant  to  any  appeal  provided  that  the 
appellant  is  afforded  an  opportunity  to 
respond  to  all  third  person  submissions. 
In  evaluating  an  appeal,  the  OHA  may 
consider  any  other  source  of 
information.  The  OHA  on  its  ovvn 
initiative  may  convene  a  conference  or 
hearing  if,  in  its  discretion,  it  considers 


that  such  conference  or  hearing  will 
adv  ar,c:e  its  evaluation  of  the  appeal. 
-      (illf  the  OHA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if.  upon  request, 
the  necessary  additional  information  i.s 
not  submitted,  the  OHA  may  dismiss 
the  appeal  with  leave  to  amend  within 
a  specified  time.  If  the  failure  to  supply 
additional  information  is  repeated  Or 
willful,  the  OHA  may^iismiss  the 
appeal  with  prejudice.  If  the  appellant 
fails  to  provide  the  notice  required  by 
§  1003.34,  the  OHA  may  dismiss  the' 
appeal  without  prejudice. 

(b)(1)  The  OHA  may  issue  an  order 
summarily  denying  the  appeal  if^ 

(i)  It  is  not  filed  in  a  timely  nianner. 
unless  good  cause  is  shown;  or 

(ii)  It  is  defective  on  its  face  for  failure 
to  state,  and  to  present  facts  and  legal 
argument  in  support  thereof,  that  the 
DOE  action  was  erroneous  in  fact  or  in 
law-,  or  that  it  was  arbitrar;'  or 
capricious. 

(2)  The  OHA  may  deny  any  appeal  if 
the  appellant  does  not  establish  that— 

(i)  The  appeal  was  filed  bv  a  person 
aggrieved  by  a  DOE  action;  ' 

(ii)  The  DOE's  action  was  erroneous 
in  fart  or  in  law;  or 

(iii)  The  DOE's  action  was  arbitrary  or 
capricious. 

§1003.37    Decision  and  order. 

(a)  Upon  consideration  of  the  appeal 
and  other  relevant  information  received 
or  obtained  during  the  proceeding,  the 
OHA  shall  enter  an  appropriate  order, 
which  may  include  the  modification  of 
the  order  that  is  the  subject  of  the 
appeal. 

(b)  The  order  shall  include  a  written 
statement  setting  forth  the  relevant  facts 
and  the  legal  basis  of  the  order.  The 
order  shall  state  that  it  is  a  final  order 
of  the  DOE  of  which  the  appellant  may 
seek  judicial  review. 

(c)  The  OHA  shall  sene  a  copy  of  the 
order  upon  the  appellant,  any  other 
person  who  participated  in  the 
proceeding  and  upon  any  other  person 
readily  identifiable  by  the  OHA  as  one 
who  is  aggrieved  by  sarh  order. 

Subpart  D — Stay 

§  1003.40    Purpose  and  scope. 

(a)  This  subpart  establishes  the 
procedures  for  applying  for  a  stay.  It 
also  specifies  the  nature  of  the  relief 
which  may  be  effectuated  throQgh  the 
approval  of  a  stay. 

(b)  An  application  for  a  stay  will  be 
considered  if  it  is  incident  to  a 
submission  which  the  DOE  procedural 
regulations  specify  shall  be  filed  with 
the  OHA.  An  application  for  stay  may 
also  be  considered  if  the  stay  is 
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Itiat  such  conference  or  hearing  will 
ad  V  a  r,c:e  its  evaluation  of  the  appeal. 

[i]  If  the  OHA  determines  that  there 
i"*  insufficient  information  upon  which 
to  hase  a  decision  and  if.  upon  request, 
the  necessary  additional  information  is 
not  submitted,  the  OHA  may  dismiss 
the  appeal  with  leave  to  amend  within 
a  specified  time.  If  the  failure  to  supply 
sdditional  information  is  repeated  Or 
willful,  the  OHA  maydismiss  the 
appeal  with  prejudice.  If  the  appellant 
fails  to  provide  the  notice  required  by 
§  1003.34,  the  OHA  may  dismiss  the 
appeal  without  prejudice. 

(b)(1)  The  OHA  may  issue  an  order 
summarily  denying  the  appeal  if^ 

(i)  It  is  not  filed  in  a  timely  manner, 
unless  good  cause  is  shown;  or 

(ii)  It  is  defective  on  its  face  for  failure 
to  state,  and  to  present  facts  and  legal 
argument  in  support  thereof,  that  the 
DOE  action  was  erroneous  in  fact  or  in 
law-,  or  that  it  was  arbitrary'  or 
capricious.  . 

(2)  The  OHA  may  deny  any  appeal  if 
the  appellant  does  not  establish  that— 

(i)  The  appeal  was  filed  bv  a  person 
aggrieved  by  a  DOE  action;  ' 

(ii)  The  DOE's  action  was  erroneous 
in  fart  or  in  law;  or 

(iii)  The  DOE's  action  was  arbitrar>'  or 
capricious. 

§1003.37    Decision  and  order. 

(a)  Upon  consideration  of  the  appeal 
and  other  relevant  information  received 
or  obtained  during  the  proceeding,  the 
OHA  shall  enter  an  appropriate  order, 
which  may  include  the  modification  of 
the  order  that  is  the  subject  of  the 
appeal. 

(b)  The  order  shall  include  a  written 
statement  setting  forth  the  relevant  facts 
and  the  legal  basis  of  the  order.  The 
order  shall  state  that  it  is  a  final  order 
of  the  DOE  of  which  the  appellant  may 
seek  judicial  review 

(c)  The  OHA  shall  serve  a  copy  of  the 
order  upon  the  appellant,  any  other 
person  who  participated  in  the 
proceeding  and  upon  any  other  person 
readily  identifiable  by  the  OHA  as  one 
who  is  aggrieved  by  such  order. 

Subpart  D — Stay 

§  1003.40    Purpose  and  scope. 

(a)  This  subpart  establishes  the 
procedures  for  applying  for  a  stay.  It 
also  specifies  the  nature  of  the  relief 
which  may  be  effectuated  throQgh  the 
approval  of  a  stay. 

(b)  An  application  for  a  stay  will  be 
considered  if  it  is  incident  to  a 
submission  which  the  DOE  procedural 
regulations  specify  shall  be  filed  with 
the  OHA.  An  application  for  stay  may 
al.so  be  considered  if  the  stay  is 


requested  pending  judicial  review  of  an 
order  issued  by  the  OHA. 

(c)  All  applicable  DOE  orders, 
regulations,  rulings,  and  generally 
applicable  requirements  shall  be 
complied  with  unless  and  until  an 
application  for  a  stay  is  granted. 

§1003.41    What  to  file. 

A  person  filing  under  this  subpart 
shall  file  an  "Application  for  Stay" 
which  should  be  clearly  labeled  as  such 
both  on  the  application  and  on  the 
outside  of  the  envelope  in  which  the 
application  is  transmitted.  The 
application  shall  be  in  writing.  The 
general  filing  requirements  stated  in 
§  1003.9  shall  be  complied  with  in 
addition  to  the  requirements  stated  in 
.  this  subpart. 

§1003.42    Where  to  file. 

An  Application  for  Stay  shall  be  filed 
with  the  OHA  at  the  address  provided 
in  §1003.11.  .. 

§1003.43    Notice. 

(a)  An  applicant  for  stay  shall  notify 
each  person  readily  identifiable  as  one 
who  will  be  directly  aggrieved  by  the 
OHA  action  sought  that  it  has  filed  an 
Application  for  Stay.  The  applicant 
shall  serve  the  application  on  each 
identified  person  and  shall  notify  each 
.such  person  that  the  OHA  will  receive 
and  endeavor  to  consider,  subject  to 
time  constraints  imposed  by  the  urgency 
of  the  proceeding,  written  comments  on 
the  appUcation  that  are  submitted 
immediately. 

(b)  Any  person  submitting  written 
comments  to  the  OHA  with  respect  to 
an  application  filed  under  this  subpart 
shall  send  a  copy  of  the  comments,  or 
a  copy  fit)m  which  confidential 
information  has  been  deleted  in 
accordance  with  §  1003.9{fl.  to  the 
applicant.  The  person  shall  certify  to  the 
OHA  that  it  has  complied  with  the 
requirements  of  this  paragraph.  The 
OHA  may  notify  other  persons 
participating  in  the  proceeding  of  such 
comments  crui  provide  an  opportunity 
for  such  persons  to  respond. 

-    tc)  The  OHA  shall  require  the 
applicant  to  take  reasonable  measures 
depending  on  the  circumstances  and 
urgency  of  the  case  to  notify  each 
person  readily  identified  as  one  that 
will  be  directly  aggrieved  by  the  OHA 
action  sought  of  the  date,  time  and  place 
of  any  hearing  or  other  proceedings  in 
the  matter.  However,  if  the  Director  of 
the  OHA  or  his  designee  concludes  that  - 
the  circumstances  presented  by  the 
applicant  justify  immediate  action,  the 
OHA  may  issue  a  Decision  on  the 
Application  for  Stay  prior  to  receipt  of 
written  comments  or  the  oral 


presentation  of  views  by  adversely 
affected  parties. 

§  1003.44    Contents. 

(a)  An  Application  for  Stay  shall 
contain  a  full  and  complete  statement  of 
all  relevant  facts  pertaining  to  the  act  or 
transaction  that  is  the  subjert  of  the 
application  and  to  the  OHA  action 
sought.  Such  facts  shall  include,  but  not 
be  limited  to,  all  information  that  relates 
to  satisfaction  of  the  criteria  in 

§  1003.45(b). 

(b)  The  application  shall  iiic:lude  a 
description  of  the  proceeding  incident 
to  which  the  stay  is  being  sought.  This 
description  shall  contain  a  discussion  of 
all  DOE  actions  relevant  to  the 
proceeding. 

(c)  The  Applicant  shall  state  whether 
he  requests  that  a  conference  or  hearing 
be  convened  regarding  the  application, 
as  provided  in  Subpart  F  of  this  part. 

§1003.45    OHA  evaluation. 

(a)(1)  The  OHA  may  initiate  an 
investigation  of  any  statement  in  an 
application  and  utilize  in  its  evaluation 
any  relevant  farts  obtained  by  such 
investigation.  The  OHA  may  "order  the 
submission  of  additional  information, 
and  may  solicit  and  accept  submissions 
from  third  persons  relevant  to  an 
application  provided  that  the  applicant 
is  afforded  an  opportunity  to  respond  to 
all  third  person  submissions.  In 
evaluating  an  application,  the  OHA  may 
also  consider  any  other  source  of 
information,  and  may  condurt  hearings 
or  conferences  either  in  response  to 
requests  by  parties  in  the  proceeding  or 
on  its  own  initiative. 

(2)  If  the  OHA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if  upon  request 
additional  information  is  not  submitted 
by  the  applicant,  the  OHA  may  dismiss 
the  application  without  prejudice.  If  the 
failure  to  supply  additional  information 
is  repeated  or  willful,  the  OHA  may 
di.smiss  the  application  with  prejudice. 

(3)  The  OHA  shall  process 
applications  for  stay  as  expeditiously  as 
possible.  When  administratively 
feasible,  the  OHA  shall  grant  or  deny  an 
Application  for  Stay  within  10  business 
days  after  receipt  of  the  application. 

(4)  Notwithstanding  any  other 
provision  of  the  DOE  regulations,  the 
OHA  may  make  a  decision  on  any 
Application  for  Stay  prior  to  the  receipt 
of  written  comments. 

(b)  The  criteria  to  be  considered  and 
weighed  by  the  OHA  in  determining 
whether  a  stay  should  be  granted  are: 

(1)  Whether  a  showing  has  been  made 
that  an  irreparable  injur)-  will  resuU  in 
the  event  that  the  slay  is  denied; 
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(2)  Whether  a  shcn/ing  has  been  made 
that  a  denial  of  the  si  ay  will  resuh  in  a 
more  immediate  hardship  or  inequity  to 
the  apphcant  than  la  the  other  persons 
affected  by  the  proccieding: 

(3)  Whether  a  showing  has  been  made 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  decision  on  the  merits  of  the 
underlying  proceediags; 

(4)  Whether  a  showing  has  been  made 
that  it  is  impossible  ipr  the  applicant  to 
fuinil  the  requiremeiits  of  an 
outstanding  order  or  {regulatory 
provision;  and 

(5)  Whether  a  sho\4ing  has  been  made 
that  there  is  a  strong  likelihood  of 
success  on  the  merit^ 

$  1003.46    Decision  and  order. 

(a)  In  reaching  a  dacision  with  respect 
to  an  Application  fonStay,  the  OHA 
shall  consider  all  relevant  information 
in  the  record.  An  Application  for  Stay 
may  be  decided  by  tHe  issuance  of  an 
order  either  during  tile  course  of  a 
hearing  or  conference  in  which  an 
ofBcial  transcript  is  maintained  or  in  a 
separate  written  Decision  and  Order. 
Any  such  order  shall  include  a 
statement  of  the  rele\  ant  facts  and  the 
legal  basis  of  the  deci  sion.  The  approval 
or  denial  of  a  stay  is  not  an  order  of  the 
OHA  that  is  subject  to  administrative  or 
judicial  review. 

(b)  In  its  discretion  and  upon  a 
determination  that  it  would  be  desirable 
to  do  so  in  order  to  fi  rther  the 
objectives  stated  in  tt  e  regulations  or  in 
the  statutes  the  DOE  s  responsible  for 
administering,  the  OHA  may  order  a 
stay  on  its  own  initianve. 

Subpart  E— Mod)fica|bon  or  Rescission 


$1003.50    Purpose  ani 

This  subpart  establishes 
procedures  for  the  fill 
application  for  modi  ^cation 
rescission  of  an  OHA 
application  for  modi 
rescission  is  a  sunundry 
will  be  initiated  only 
described  in  §  1003. 


scope. 

the 
ng  of  an 

or 

order.  An 

^cation  or 

proceeding  that 
if  the  criteria 
are  satisfied. 


5>(b)j 


§1003.51    Wiiattofile 


unc  er 


A  person  filing 
shall  file  an  "Applicajtion 
Modification  (or  Rest  1 
should  be  clearly  labeled 
on  the  application 
the  envelope  in  whic^i 
transmitted,  and  shal 
general  filing  requirements 
§  1003.9  shall  be  corablied 
addition  to  the 
this  subpart. 


IMI 


requir  jments 


this  subpart 
for 
ssion)",  which 

as  such  both 

on  the  outside  of 

the  application  is 

be  in  writing.  The 

stated  in 

with  in 

stated  in 


§1003.52    Wheretoflie. 

The  appUcation  shall  be  filed  with  the 
OHA  at  the  address  provided  in 
§1003.11. 

§1003.53    l^otice^ 

(a)  The  applicant  shall  send  by  United 
States  mail  a  copy  of  the  application 
and  any  subsequent  amendments  or 
other  documents  relating  to  the 
application,  from  which  confidential 
information  has  been  deleted  in 
accordance  with  §  1003.9(f),  to  each 
person  who  is  reasonably  ascertainable 
by  the  applicant  as  a  f)erson  who  will 
be  aggrieved  by  the  OHA  action  sought, 
including  persons  who  participated  in 
the  prior  proceeding.  The  copy  of  the 
application  shall  be  accompanied  by  a 
statement  that  the  person  may  submit 
comments  regarding  the  application  to 
the  OHA  within  10  days.  The 
application  filed  with  the  OHA  shall 
include  certification  to  the  OHA  that  the 
applicant  has  complied  with  the 
requirements  of  this  paragraph  and  shall 
include  the  names  and  addresses  of  all 
persons  to  whom  a  copy  of  the 
application  was  sent. 

(b)  If  an  applicant  determines  that 
compliance  with  paragraph  (a)  of  this 
section  would  be  impracticable,  the 
applicant  shall: 

fl)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  regard 
to  those  persons  whom  it  is  reasonable 
and  possible  to  notify;  and 

(2)  Include  with  the  apphcation  a 
description  of  the  persons  or  class  or 
classes  of  persons  to  whom  notice  was 
not  sent.  The  OHA  may  require  the 
applicant  to  provide  additional  or 
alterrtative  notice,  or  may  determine 
that  the  notice  required  by  paragraph  (a) 
of  this  section  is  not  impracticable,  or 
may  determine  that  notice  should  be 
published  in  the  Federal  Register. 

(c)  The  OHA  shall  serve  notice  on  any 
other  person  readily  identifiable  by  the 
OHA  as  one  who  will  be  aggrieved  by 
the  OHA  action  sought  and  may  serve 
notice  on  any  other  person  that  written 
comments  regarding  the  application  will 
be  accepted  if  filed  within  10  days  of 
service  of  that  notice. 

(d)  Any  person  submitting  written 
comments  to  the  OHA  with  respect  to 
an  application  filed  under  this  subpart 
shall  send  a  copy  of  the  comments,  or 
a  copy  fiwm  which  confidential 
information  has  been  deleted  in 
accordance  with  §  1003.9(0,  to  the 
applicant.  The  person  shall  certify  to  the 
OHA  that  it  has  complied  with  the 
requirement  of  this  paragraph.  The  OHA 
may  notify  other  persons  participating 
in  the  proceeding  of  such  comments  and 
provide  an  opportunity  for  such  persons 
to  respond. 


§1003.54    Contents. 

(a)  The  application  shall  contain  a  full 
and  complete  statement  of  all  relevant 
facts  pertaining  to  the  circumstances, 
act  or  transaction  that  is  the  subject  of 
the  application  and  to  the  OHA  action 
sought.  Such  facts  shall  include  the 
names  and  addresses  of  all  affected 
f)ersons  (if  reasonably  ascertainable);  a 
complete  statement  of  the  business  or 
other  reasons  that  justify  the  act  or 
transaction;  a  description  of  the  acts  or 
transactions  that  would  be  affected  by 
the  requested  action;  and  a  full 
description  of  the  pertinent  provisions 
and  relevant  facts  contained  in  any 
relevant  documents.  Copies  of  all 
contracts,  agreements,  teases, 
instruments,  and  other  docimients 
relevant  to  the  application  shall  be 
submitted  to  the  OHA  upon  its  request. 
A  copy  of  the  order  of  which 
modification  or  rescission  is  sought 
shall  be  included  with  the  application. 
When  the  application  pertains  to  only 
one  step  of  a  larger  integrated 
transaction,  the  facts,  circumstances, 
and  other  relevant  information 
pertaining  to  the  entire  transaction  shall 
be  submitted. 

(b)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  regarding  the 
application.  Any  request  not  made  at 
the  time  the  application  is  filed  shall  be 
made  as  soon  thereafter  as  possible,  to 
insure  that  the  conference  is  held  when 
it  will  be  most  benefidaL  The  request 
and  the  OHA's  determination  regarding 
it  shall  be  made  in  accordance  with 
subpart  F  of  this  part. 

(cj  The  apphcant  shall  fully  describe 
the  events,  acts,  or  transactions  that 
comprise  thesignificantly  changed 
circumstances,  as  defined  in 
§  1003.55(b)(2).  upon  which  the 
application  is  based.  The  applicant  shall 
state  why,  if  the  significantly  changed 
circumstance  is  new  or  newly 
discovered  facts,  such  facts  were  not  or 
could  not  have  been  presented  during 
the  prior  proceeding. 

(d)  The  application  shall  include  a 
discussion  of  all  relevant  authorities, 
including,  but  not  limited  to,  DOE 
rulings,  regulations,  interpretations  and 
decisions  on  appeal  and  exceptions 
relied  upon  to  support  the  action  sought 
therein. 

§1003.55    OHA  evatuatton. 

(a)(1)  The  OHA  may  initiate  an 
investigation  of  any  statement  in  an 
application  and  utilize  in  its  evaluation 
any  relevant  facts  obtained  by  such 
investigation.  The  OHA  may  soUcit  and 
accept  submissions  from  third  persons 
relevant  to  any  application  for 
modification  or  rescission  provided  that 


the  applicant  is  afforded  an  opportunity 
to  respond  to  all  third  person 
submissions.  In  evaluating  an 
application  for  modification  or 
rescission,  the  OHA  may  convene  a 
conference,  on  its  own  initiative,  if.  in 
its  discretion,  it  considers  that  such 
conference  will  advance  its  evaluation 
of  the  application. 

(2)  If  the  OHA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if  upon  request 
the  necessary  additional  information  is 
not  submitted,  the  OHA  may  dismiss 
the  application  without  prejudice.  If  the 
failure  to  supply  additional  information 
is  repeated  or  willful,  the  OHA  may 
dismiss  the  appUcation  with  prejudice 
If  the  applicant  fails  to  provide  the 
notice  required  by  §  1003.53,  the  OHA 
may  dismiss  the  application  without 
prejudice. 

(b)(1)  An  application  for  modification 
or  rescission  of  an  order  shall  be 
processed  only  if— 

(i)  The  application  demonstrates  that 
it  is  based  on  significantly  changed 
circumstances;  and 

(ii)  The  period  within  which  a  person 
may  file  an  appeal  has  lapsed  or,  if  an 
appeal  has  been  filed,  a  final  order  has 
been  i.ssued. 

(2)  For  purposes  of  this  subpart,  the 
tenn  "significantly  changed 
circumstances"  shall  mean — 

(i)  The  discovery  of  material  facts  that 
-were  not  known  or  could  not  have  been 
known  at  the  time  of  the  proceeding  and 
action  upon  which  the  application  is 
based. 

(ii)  The  discoverj'  of  a  law.  regulation, 
interpretation,  ruling,  order  or  decision 
on  appeal  or  exception  that  was  in  effect 
at  the  time  of  the  proceeding  upon  . 
which  the  application  is  based  and 
which,  if  such  had  been  made  known  to 
the  OIL\,  would  have  been  relevant  to 
the  proceeding  and  would  have 
substantially  altered  the  outcome;  or 

(iii)  There  has  been  a  substantial 
change  in  the  facts  or  circumstances 
upon  which  an  outstanding  and 
continuing  order  of  the  OHA  affecling 
the  applicant  was  issued,  which  change 
has  occurred  during  the  interval 
between  issuance  of  such  order  and  the 
date  of  the  application  and  was  caused 
by  forces  or  circumstances  beyond  the 
control  of  the  applicant. 

§  1003.56    Decision  and  order. 

(a)  Upon  consideration  of  the 
application  and  other  relevant 
information  received  or  obtained  during 
the  proceeding,  the  OHA  shall  issue  an 
order  granting  or  denying  the 
application. 

(b)  The  order  shall  include  a  written 
statement  setting  forth  the  relevant  facts 
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the  applicant  is  afforded  an  opportunity 
to  respond  to  all  third  person 
submissions.  In  evaluating  an 
application  for  modification  or 
rescission,  the  OHA  may  convene  a 
conference,  on  its  ovvn  initiative,  if.  in 
its  discretion,  it  considers  that  such 
conference  will  advance  its  evaluation 
of  the  application. 

(2)  If  the  OHA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if  upon  request 
the  necessary  additional  information  is 
not  submitted,  the  OHA  may  dismiss 
the  application  without  prejudice.  If  the 
failure  to  supply  additional  information 
is  repeated  or  willful,  the  OHA  may 
dismiss  the  application  with  prejudice 
If  the  applicant  fails  to  provide  the 
notice  required  by  §  1003.53,  the  OHA 
may  dismiss  the  application  without 
prejudice. 

(b)(1)  An  application  for  modification 
or  rescission  of  an  order  shall  be 
processed  only  if— 

(i)  The  application  demonstrates  that 
it  is  based  on  significantly  changed 
circumstances;  and 

(ii)  The  period  within  which  a  person 
may  file  an  appeal  has  lapsed  or,  if  an 
appeal  has  been  filed,  a  final  order  has 
been  i.ssued. 

(2)  For  purposes  of  this  subpart,  the 
tenn  "significantly  changed 
circumstances"  shall  mean — 

(1)  The  discovery  of  material  facts  that 
.were  not  known  or  could  not  have  been 
known  at  the  time  of  the  proceeding  and 
action  upon  which  the  application  is 
based. 

(ii)  The  discovery  of  a  law,  regulation, 
interpretation,  ruling,  order  or  decision 
on  appeal  or  exception  that  was  in  effect 
at  the  time  of  the  proceeding  upon 
vvhich  the  application  is  based  and 
which,  if  such  had  been  made  known  to 
the  OIL\,  would  have  been  relevant  to 
the  proceeding  and  would  have 
substantially  altered  the  outcome;  or 

(iii)  There  has  been  a  substantial 
change  in  the  facts  or  circumstances 
upon  which  an  outstanding  and 
continuing  order  of  the  OHA  affecting 
the  applicant  was  issued,  which  change 
has  occurred  during  the  interval 
between  issuance  of  such  order  and  the 
date  of  the  application  and  was  caused 
by  forces  or  circumstances  beyond  the 
control  of  the  applicant. 

§  1 003.56    Decision  and  order. 

(a)  Upon  consideration  of  the 
application  and  other  relevant 
information  received  or  obtained  during 
the  proceeding,  the  OHA  shall  issue  an 
order  granting  or  denying  the 
application. 

(b)  The  order  shall  include  a  wTJtten 
statement  setting  forth  the  relevant  facts 
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and  the  legal  basis  of  the  order.  The 
order  shall  state  that  it  is  a  final  order 
of  which  the  applicant  mavsoek  judiciiil 
review. 

(c)  The  OHA  shall  serve  a  copy  of  tht- 
order  upon  the  applicant,  any  other 
person  who  participated  in  the 
pro{:eeding  and  upon  any  other  person 
readily  identifiable  by  the  OHA  as  one 
who  is  aggrieved  by  such  order. 

Subpart  F— Conferences  and  Hearings 

§  1003.60    Purpose  and  scope. 

This  subpart  establishes  the 
procedures  for  requesting  and 
conducting  an  OHA  conference  or 
hearing.  Such  proceedings  shall  be 
convened  in  the  discretion  of  the  OIL^. 
consistent  with  OHA  requirements. 

§1003.61    Conferences. 

-  (a)  The  OHA  in  its  discretion  may 
direct  that  a  conference  be  convened,  on 
its  ovvn  initiative  or  upon  request  by  n 
person,  when  it  appears  that  such 
conference  will  materially  advance  the 
proceeding.  The  detiermination  as  to 
who  may  attend  a  conference  convened 
under  this  subpart  shall  be  in  the 
discretion  of  the  OHA,  but  a  conference 
will  usually  not  be  open  to  the  public, 
fb)  A  conference  may  be  requested  in 
connection  with  any  proceeding  of  the 
OHA  by  any  person  who  might  be 
aggrieved  by  that  proceeding.  The 
request  may  be  made  in  writing  or 
verbally,  but  must  include  a  specific 
showing  as  to  why  such  conference  will 
materially  advance  the  proceeding.  The 
request  shall  be  addressed  to  tlie  OHA. 
as  provided  in  §1003.11 

(r)  A  conference  may  only  be 
convened  after  actual  notice  of  the  time, 
place  and  nature  of  the  conference  is 
provided  to  the  person  who  rt.v^iiisted 
the  conference. 

(d)  When  a  conference  is  convened  in 
accordance  with  this  section,  each  - 
person  may  present  views  as  to  the 
issues  involved.  Documentary  evidence 
may  be  presented  at  the  conference,  but 
vvill  be  treated  as  if  submitted  in  the 
regular  course  of  the  proceeding.  A 
transcript  of  the  conference  will  not 
usually  be  prepared.  However,  the  OHA 
in  its  discretion  may  have  a  verbatim 
transcript  prepared. 

(e)  Because  a  conference  is  solely  for 
the  exchange  of  views  incident  to  a 
proceeding,  there  will  be  no  formal 
reports  or  findings  unless  the  OHA  in  its 
dist:retion  determines  that  such  would 
be  advisable. 

§1003.62    Hearings. 

(a)  The  OHA  in  its  discretion  may 
dire<:t  that  a  hearing  be  convened  on  it> 
own  initiative  or  upon  request  by  a 


person,  when  it  appears  that  such 
hearing  will  materially  advance  the 
proceeding.  The  determination  as  to 
who  may  attend  a  hearing  convened 
under  this  subpart  shall  be  in  the 
di.scn;tion  of  OHA,  but  a  hearing  will 
usually  \ye  open  to  the  public. 

0>)  A  hearing  may  be  requested  by  an 
applicant,  appellant,  or  any  odier 
person  who  might  be  aggrieved  by  the 
OHA  action  sought.  The  request  shall  be 
in  writing  and  shall  include  a  specific 
showing  as  to  why  such  hearing  will 
materially  advance  tlie  proceeding.  The 
request  shall  be  addressed  to  the  OHA 
at  the  address  provided  in  §  1003.1 1. 

(c)  The  OHA  will  designate  an  agency 
official  to  conduct  the  hearing,  and  will 
specif)-  the  time  and  place  for  the 
hearing. 

(d)  A  hearing  may  only  be  convened 
after  actual  notice  of  the  time,  place, 
and  nature  of  the  hearing  is  provided 
both  to  the  applicant  or  appellant  and 
to  any  other  person  readily  identifiable 
by  the  OHA  as  one  who  will  be 
aggrieved  by  the  OH.\  ac;tion  involved. 
The  notice  shall  include,  as  appropriate; 

(1)  A  statement  that  such  person  may 
participate  in  the  hearing;  or 

(2)  A  statement  that  such  |}er.son  may 
request  a  separate  conference  or  hearing 
regarding  the  application  or  appeal. 

(e)  When  a  hearing  is  convened  in 
accordance  with  this  section,  each 
person  may  present  views  as  to  the  i.s,sue 
or  issues  involved.  Documentary 
evidence  may  be  presented  at  the 
hearing,  but  will  be  treated  as  if 
submitted  in  the  regular  course  of  the 
proceeding.  A  transcript  of  the  hearing 
will  usually  be  prepared. 

(0  If  material  factual  issues  remain  in 
dispute  after  an  application  or  appeal 
has  been  filed,  the  Director  of  the  OHA 
or  his  designee  may  issue  an  order 
convening  an  evidentiary  hearing  in 
which  witnesses  shall  testify  under 
oath,  subject  to  cross-examination,  for 
the  record  and  in  the  presence  of  a 
Presiding  Officer.  A  Motion  for 
Evidentiary  Hearing  should  specify  the 
type  of  witness  or  witnesses  whose 
testimony  is  sought,  the  scope  of 
questioning  that  is  anticipated,  and  the 
relevance  of  the  questioning  to  the 
proceeding.  A  motion  may  be 
summarily  denied  for  lack  of  sufficient 
specificity,  because  it  would  place  an 
undue  burden  on  another  person  or  the 
DOE  or  because  it  will  cause  undue 
delay. 

(g)  A  Motion  for  Evidentiary  Hearing 
must  be  served  on  any  person  from 
whom  information  is  sought.  Any 
person  who  wishes  to  respond  to  a 
Motion  for  Evidentiary  Hearing  must  do  . 
so  within  ten  days  of  service. 


34778 


Fftleral  Register  /  Vol  59.  No.  129  /  Thursday.  July  7,  1994  /  Proposed  Rules 


Federal  Register  /  Vol. 


(h)  In  reaching  a  decision  with  respect 
to  a  request  for  a  hearing  or  motion  filed 
under  this  subpart,  the  OHA  shall 
consider  all  relevani  infmnation  in  the 
record.  If  an  order  is:  issued  granting  a 
hearing  or  evidentiary  hearing,  in  whole 
or  in  part,  the  order  $hall  specify  the 
parties,  any  hmitations  on  the 
participation  of  a  party,  and  the  issues 
to  be  considered.  An  order  of  the  OHA 
issued  under  this  section  is  an 
interlocutory  order  which  is  subject  to 
further  administrative  review  or  appeal 
only  u j)on  issuance  pf  a  final  Decision 
and  Order  in  the  proceeding  concerned. 

(i)  All  hearings  cotvened  pursuant  to 
this  subpart  shall  be 
Director  of  the  ORA I 
any  hearing,  the  pai 
opportunity  to  prese^ 
evidence  that  directl 
particular  issue  set  firth  for  hearing. 
The  Presiding  Officer  may  administer 
oaths  or  affirmation^  rule  on  objections 
to  the  presentation  o|f  evidence,  receive 
relevant  material,  require  the  advance 
submission  of  docunents  offered  as 
evidence,  dispose  of  procedural 
requests,  determine  Ihe  format  of  the 
hearing,  modify  any  order  granting  a 
Motion  for  Evidentia  ry  Hearing,  direct 
that  written  motions  documents  or 
briefs  be  filed  with  rfspect  to  issues 
raised  during  the  covtrse  of  the  hearing, 
ask  questions  of  witr  esses,  issue 
subpoenas,  direct  thit  documentary 
evidence  be  served  upon  other  parties 
(under  protective  ore  er  if  such  evidence 
is  deemed  confidenti  al)  and  otherwise 
regulate  the  conduct  of  the  hearing. 


conducted  by  the 
3r  his  designee.  At 
lies  shall  have  the 
It  material 
relates  to  a 


Subpart  G — Private 
Redress 


jirievances  and 


>and 


recsive  j 


mar  i 


§1003.70    Purpose 

The  OHA  shall 
petitions  that  seek  s 
or  other  extraordi 
from  or  in  addition 
proceedings  describil 
petitions  shall  incluc  e 
special  assistance 
that  a  person  is  adve^ly 
DOE  regulations,  ord  jrs 
otherwise,  administe  red 
carrying  out  functior  s 
DOE  legislative  auth 


to 


§1003.71    Who  may  (i 

Any  person  aggrie\ 
regulations  containe( 
II  may  file  a  petition 

§1003.72    What  to  file. 

The  person  aggriev  jd 
"Petition  for  Special 
Relief,"'  which  shall 
as  such  both  on  the 
outside  of  the  env 


elo  )e 


IMI 


scope. 

and  consider 
facial  redress,  rehef 
assistance  apart 
the  other 
in  this  part.  Such 
those  seeking       »^ 
i  on  an  assertion 
affected  by 
or  rulings,  or 
by  DOE  in 
assigned  under 
rity. 


ed  by  the 

in  10  CFR  Chapter 
nder  this  subpart. 


shall  file  a 
Redress  or  Other 
clearly  labeled 
pjetition  and  on  the 
in  which  it  is 


transmitted,  and  shall  be  in  writing.  The 
general  filing  requirements  stated  in 
§  1003.9  shall  be  compUed  with  in 
addition  to  the  requirements  stated  in 
this  subpart. 

§1003.73    Where  to  me. 

A  petition  shall  be  filed  with  the  OHA 
at  the  address  provided  in  §  1003.11. 

§1003.74    Notice. 

(a)  The  person  filing  the  petition, 
except  a  petition  that  asserts  that  the 
DOE  is  not  complying  with  the  agency 
regulations,  orders  or  rulings,  shall  send 
by  United  States  mail  a  copy  of  the 
petition  and  any  subsequent 
amendments  or  other  documents 
relating  to  the  petition,  or  a  copy  from 
which  confidential  information  has 
been  deleted  in  accordance  with 

§  1003.9(f),  to  each  person  who  is 
reasonably  ascertainable  by  the 
petitioner  as  a  person  who  will  be 
aggrieved  by  the  OHA  action  sought. 
The  copy  of  the  petition  shall  be 
accompanied  by  a  statement  that  the 
person  may  submit  comments  regarding 
the  petition  to  the  OHA  within  10  days. 
The  copy  filed  with  the  OHA  shall 
include  certification  that  the 
requirements  of  this  paragraph  have 
been  complied  with  and  shall  include 
the  names  and  addresses  of  each  person 
to  whom  a  copy  of  the  petition  was  sent. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  the 
petitioner  determines  that  compliance 
with  paragraph  (a)  of  this  section  would 
be  impracticable,  the  petitioner  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  regard 
to  those  persons  whom  it  is  reasonable 
and  practicable  to  notify;  and 

(2)  Include  with  the  petition  a 
description  of  the  persons  or  class  or 
classes  of  persons  to  whom  notice  was 
not  sent. 

(3)  The  OHA  may  require  the 
petitioner  to  provide  additional  or 
alternative  notice,  or  may  determine 
that  the  notice  required  by  paragraph  (a) 
of  this  section  is  not  impracticable,  or 
may  determine  that  notice  should  be 
pubUshed  in  the  Federal  Register. 

(c)  The  OHA  may  serve  notice  on  any 
other  person  readily  identifiable  by  the 
OHA  as  one  who  will  be  aggrieved  by 
the  OHA  action  sought  that  written 
comments  regarding  the  petition  will  be 
accepted  if  filed  within  10  days  of 
service  of  that  notice. 

(d)  Any  person  submitting  written 
comments  to  the  OHA  regarding  a 
petition  filed  under  his  subpart  shall 
send  a  copy  of  the  comments,  or  a  copy 
from  which  confidential  information 
has  been  deleted  in  accordance  with 

§  1003.9(0,  to  the  petitioner.  The  person 


shall  certify  to  the  OHA  that  it  has 
complied  with  the  requirements  of  this 
paragraph.  The  OHA  may  notify  other 
persons  participating  in  the  proceeding 
of  such  comments  and  provide  an 
opportunity  for  such  persons  to 
respond. 

§1003.75    Contents. 

The  petition  shall  contain  a  full  and 
complete  statement  of  all  relevant  facts 
pertaining  to  the  circumstances,  act  or 
transaction  that  is  the  subject  of  the 
petition  and  to  the  OHA  action  sought. 
Such  facts  shall  include,  but  not  be 
limited  to,  the  names  and  addresses  of 
all  affected  persons  (if  reasonably 
ascertainable);  a  complete  statement  of 
the  business  or  other  reasons  that  justify 
the  act  CM-  transaction,  if  applicable;  a 
description  of  the  act  or  transaction,  if 
applicable;  a  description  of  the  acts  or 
transactions  that  would  be  affected  by 
the  requested  action;  a  full  discussion  of 
the  pertinent  provisions  and  relevant 
facts  contained  in  the  documents 
submitted  with  the  petition,  and  an 
explanation  of  how  the  petitioner  is 
aggrieved  by  the  regulation.  Copies  of 
all  contracts,  agreements,  leases, 
instruments,  and  other  documents 
relevant  to  the  petition  shall  be 
submitted  to  the  OHA  upon  its  request. 
When  the  petition  pertains  to  only  one 
step  of  a  larger  integrated  transaction, 
the  facts,  circumstances,  and  other 
relevant  information  pertaining  to  the 
entire  transaction  nrtust  be  submitted. 

§  1003.76    OHA  evahjation  of  request 

(a)  (1)  The  OHA  may  initiate  an 
investigation  of  any  statement  in  a 
petition  and  utilize  in  its  evaluation  any 
relevant  facts  obtained  by  such 
investigation.  The  OHA  may  solicit  and 
accept  submissions  from  third  persons 
relevant  to  any  petition  provided  that 
the  petitioner  is  afforded  an  opportunity 
to  respond  to  all  third  person 
submissions.  In  evaluating  a  petition, 
the  OHA  may  consider  any  other  source 
of  information.  The  OHA  on  its  own 
initiative  may  convene  a  conference,  if, 
in  its  discretion,  it  considers  that  such 
will  advance  its  evaluation  of  the 
petition. 

(2)  If  the  OHA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if,  upon  request, 
the  necessary  additional  information  is 
not  submitted,  the  OHA  may  dismiss 
the  petition  without  prejudice.  If  the 
failure  to  supply  additional  information 
is  repeated  or  willful,  the  OHA  may 
dismiss  the  petition  with  prejudice.  If 
the  {petitioner  fails  to  provide  the  notice 
required  by  §  1003.74,  the  OHA  may 
dismiss  the  petition  without  prejudice. 


(b)  (1)  The  OHA  will  dismiss  without 
prejudice  a  "Petition  for  Special  Redress 
or  Other  Relief  if  it  determines  that 
another  more  appropriate  proceeding  is 
provided  by  this  title. 

(2)  The  OHA  will  dismiss  with 
prejudice  a  "Petition  for  Special  Redress 
or  Other  Relier'  filed  by  a  person  who 
has  exhausted  his  administrative 
remedies  with  respect  to  any  proceeding 
provided  by  this  title,  and  received  a 
final  order  therefrom  that  deals  with  the 
same  issue  or  transaction. 

§  1 003.77    Decision  and  order. 

(a)  Upon  consideration  of  the  petition 
and  other  relevant  information  received 
or  obtained  during  the  proceeding,  the 
OHA  will  issue  an  order  granting  or 
denying  the  petition. 

(b)  The  order  denying  or  granting  the 
petition  shall  include  a  written 
statement  setting  forth  the  relevant  facts 
and  legal  basis  for  the  order.  Such  order 
shall  state  that  it  is  a  final  order  of  the 
OHA  of  which  the  petitioner  may  seek 
judicial  review. 

(FR  Doc.  94-16105  Filed  7-6-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  21 

[Docket  No.  27699;  Notice  No.  94-1 2A] 

RIN2120-AE41 

Type  Certificates  for  Surplus  Aircraft 
of  the  Armed  Forces 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
AcnON:  Proposed  rulemaking,  reopening 
of  comment  period. 

SUMMARY:  This  notice  announces  the 
reopening  of  the  comment  pjeriod  for  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
No.  94-12,  Type  Certificates  for  Surplus 
Aircraft  of  the  Armed  Forces.  The 
reopening  of  the  comment  period 
responds  to  requests  by  some  members 
of  Congress  and  several  companies  in 
the  aircraft  industry  for  additional  time 
for  the  public  to  comment  on  the 
proposal.  Because  of  the  unanticipated 
public  interest  in  the  proposed  rule 
change,  the  FAA  has  decided  to  provide 
the  public  additional  time  to  develop 
and  submit  comments  responsive  to  the 
NPRM. 

DATES:  Comments  must  be  received  on 
or  before  August  26,  1994. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  or  delivered  in 
triplicate  to:  Federal  Aviation 
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(b)  (1)  The  OHA  will  dismiss  without 
prejudice  a  "Petition  for  Special  Redress 
or  Other  Relief  if  it  determines  that 
another  more  appropriate  proceeding  is 
provided  by  this  title. 

(2)  The  OHA  will  dismiss  with 
prejudice  a  "Petition  for  Special  Redress 
or  Other  Relier'  filed  by  a  person  who 
has  exhausted  his  administrative 
remedies  with  respect  to  any  proceeding 
provided  by  this  title,  and  received  a 
final  order  therefrom  that  deals  with  the 
same  issue  or  transaction. 

§  1 003.77    Decision  and  order. 

(a)  Upon  consideration  of  the  petition 
and  other  relevant  information  received 
or  obtained  during  the  proceeding,  the 
OHA  will  issue  an  order  granting  or 
denying  the  petition. 

(b)  The  order  denying  or  granting  the 
petition  shall  include  a  vmtten 
statement  setting  forth  the  relevant  facts 
and  legal  basis  for  the  order.  Such  order 
shall  state  that  it  is  a  final  order  of  the 
OHA  of  which  the  petitioner  may  seek 
judicial  review. 

IFR  Doc.  94-16105  Filed  7-6-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart21 

[Docket  No.  27699;  Notice  No.  94-1 2A] 

RIN2120-AE41 

Type  Certificates  for  Surplus  Aircraft 
of  the  Armed  Forces 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  rulemaking,  reopening 
of  comment  period. 

SUMMARY:  This  notice  announces  the 
reopening  of  the  comment  pjeriod  for  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
No.  94-12.  Type  Certificates  for  Surplus 
Aircraft  of  the  Armed  Forces.  The 
reopening  of  the  comment  period 
responds  to  requests  by  some  members 
of  Congress  and  several  companies  in 
the  aircraft  industry  for  additional  time 
for  the  pubhc  to  comment  on  the 
proposal.  Because  of  the  unanticipated 
public  interest  in  the  proposed  rule 
change,  the  FAA  has  decided  to  provide 
the  public  additional  time  to  develop 
and  submit  comments  responsive  to  the 
NPRM. 

DATES:  Comments  must  be  received  on 
or  before  August  26, 1994. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  or  delivered  in 
triplicate  to:  Federal  Aviation 


Administration  (FAA).  Office  of  the 
Chief  Counsel,  Att:  Rules  Docket  (AGC- 
10).  Docket  No.  27699.  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments  may 
be  examined  in  the  Rules  Docket,  Room 
915G,  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Kaseote,  Aircraft  Engineering 
Division  (AIR-100),  Policy  and 
Procedures  Branch,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591, 
telephone  (202)  267-8541. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire 
concerning  NPRM  94-12.  Comments 
relating  to  the  environmental,  energy, 
federalism,  or  economic  impact  that 
might  result  from  adopting  the 
proposals  in  this  notice  are  also  invited. 
Substantive  comments  should  be 
accompanied  by  cost  estimates. 
Comments  should  identify  the 
regulatory  docket  or  notice  number  and 
should  be  submitted  in  triplicate  to  the 
Rules  Docket  address  specified  above. 
All  comments  received  on  or  before  the 
closing  date  for  comments  specified  will 
be  considered  by  the  Administrator 
before  taking  further  rulemaking  action. 
The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  comments 
received.  All  comments  received,  both 
before  and  after  the  closing  date  for 
comments,  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  Anyone  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  proposed 
rule,  must  submit  a  self-addressed 
stamped  postcard  with  their  comments 
on  which  the  following  statement  is 
made:  "Comments  to  Docket  27699." 
The  postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  and  Notice  94-12  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Public  Affairs, 
Attention:  Public  Inquiry  Center  (APA- 
200),  800  Independence  Avenue  SW.. 
Washington,  DC  20591,  or  by  caHing 
(202)  267-3484.  Communications  must 
identify  the  appropriate  notice  numbers. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's 
should  request  ft-om  the  above  office,  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 


Distribution  System,  which  describes 
the  application  procedure. 

Background 

On  April  21.  1994.  the  FAA  issued 
Notice  94-12,  entitled  Type 
Certificates  for  Surplus  Aircraft  of  the 
Armed  Forces"  (59  FR  19114,  April  21. 
1994)  proposing  changes  that  would 
remove  the  regulations  for  issuing  type 
certificates  for  surplus  aircraft  of  the 
Armed  Forces.  The  purpose  of  the 
proposed  removal  is  to  eliminate 
references  to  obsolete  airworthiness 
standards  that  are  no  longer  appropriate 
for  type  certification  of  surplus 
airworthiness  standards  that  are  no 
longer  appropriate  for  type  certification 
of  surplus  military  aircraft.  Surplus 
aircraft  of  the  Armed  Forces  may  still  be 
certificate  in  normal.  utiUty,  acrobatic, 
commuter,  transport,  and  restricted 
categories  when  compliance  with  the 
applicable  regulations  is  shown.  This 
proposal,  if  a  adopted  as  final,  would 
become  effective  on  April  21, 1994,  and 
is  intended  to  provide  a  greater  level  of 
assurance  that  the  appropriate 
airworthiness  standards  are  met  before 
standard  airworthiness  certificates  are 
issued  for  surplus  mihtary  aircraft. 

Several  telephone  and  written 
requests  received  between  June  13  and 
14, 1994,  asked  that  the  comment  period 
be  extended  for  up  to  60  days.  In  view 
of  these  comments  and  the 
unanticipated  level  of  public  intere.st  in 
the  proposed  rule  change,  the  comment 
period  for  this  notice  needs  to  be 
reopened  to  accommodate  the  requests. 
Copies  of  the  written  requests  are 
available  in  the  docket. 

Conclusion 

The  FAA  has  determined  that  the 
reopening  of  the  comment  period  will 
allow  several  companies  in  the  aircraft 
industry  additional  time  for  a  more 
thorough  review  of  applicable  issues 
and  questions  raised  by  the  NPRM,  and 
the  drafting  of  responsive  comments. 
Accordingly,  the  FAA  finds  that  it  is  in 
the  public  interest  to  reopen  the 
comment  period  until  August  26,  1994. 

List  of  Subjects  in  14  CFR  Part  21 

Aircraft,  Aviation  safety.  Exports, 
Imports,  Reporting  and  recordkeeping 
requirements. 

Issued  in  Washington.  DC.  on  Juno  30, 
1994. 

Daniel  P.  Salvano. 

Acting  Director.  Aircraft  Certification  Semce. 
jFR  Doc  94-16411  Filed  7-6-94;  8:45  am) 
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To  allow  all  interested  persons  the 
opportunity  to  supply  information  to 
the  Commission,  the  Commission 
hereby  extends  the  period  within  which 
to  comment  on  its  Rules  and 
Regulations  under  the  Wool  Products 
Labeling  Act  of  1939.  until  Septembers. 
1994. 

i\uthorit>-:  15  ll.S.C.  m  et  s«/ 
List  of  Subjects  in  16  CFR  Part  300 

Advertising.  Label mg,  RecortI keeping. 
Wool  products. 

By  direction  of  tlu(i)nmiissioii. 
Donald  S.  Qark. 
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16  CFR  Part  301 

Rules  and  Regulations  Under  the  Fur 
Products  Labeling  Act;  Extension  of 
Time  Within  Which  To  File  Public 
Comments 

AGENCY:  Federal  Trade  Commission. 
ACTION:  E.xtension  of  time  within  which 
to  lile  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  has 
requested  public  comments  on  its  Rules 
a;id  Regulations  under  the  Fur  Products 
Labeling  Act  (59  FR  23645.  May  6. 
1994).  The  Commission  .solicited  the 
comments  as  part  of  its  periodic  review 
of  rules  and  guides. 
DATES:  Written  comments  will  btf 
accepted  until  September  6.  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary.  Federal  Trade 
Commission.  Room  H-159.  Sixth  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20.580.  Submissions  should  be 
marked  "Rules  and  Regulations  under 
the  Fur  Act.  16  CFR  part  301  — 
Comment." 

FOR  FURTHER  INFORMATION  CONTACT:  Bret 
S.  Smart.  Program  Advisor,  Los  .Angeles 
Regional  Office,  Federal  Trade 
Commi.ssion.  11000  Wilshire  Boulevard, 
Suite  13209.  Los  Angeles.  CA  90024. 
(:U0)  575-7890. 

SUPPLEMENTARY  INFORMATION:  A;,  part  of 
th.e  on-going  regulatory  review  of  its 
rules  and  guides,  the  Commission  on 
MiiV  fi,  1994  published  requests  for 
public  comments  concerning  three 
related  sets  of  regulations:  (1)  Rules  and 
Regulations  under  the  Wool  Products 
Labeling  Act,  (2)  Rules  and  Regulations 
under  the  Fur  Products  Labeling  Act, 
and  (3)  Rules  and  Regulations  under  the 
Textile  Fiber  Products  Identification 
Act.  The  comments  were  to  be  at  <  eptetl 
until  June  6.  1994. 


The  Commission  has  received  letters 
seeking  extension  of  these  comment 
periods  from  the  American  Textile 
Manufacturers  Institute  and  the 
National  Knitwear  &  Sportswear 
Association.  Both  trade  as.sociations 
represent  large  numbers  of  interested 
members  subject  to  the  marking 
requirements  of  the  Textile.  Wool,  and 
Fur  Acts.  In  addition  to  these  formal 
requests  for  extension.  Commission  staff 
has  been  contacted  by  other  trade 
associations,  individual  companies,  and- 
interested  entities  who  intend  to 
comment  or  would  like  to  comment  and 
have  stated  that,  be<ause  of  the 
widespread  coverage  and  complexity  of 
these  regulations,  the  comment  periods 
should  be  extended. 

To  allow  all  intere.sted  persons  the 
opportunity  to  supply  information  to 
the  Commission,  the  Commission 
hereby  extends  the  period  within  vvhi<;h 
to  comment  on  its  Rules  and 
Regulations  under  the  Fur  Produi.ts 
Labeling  Act  until  Septemhei-  fi,  19q4 

Authority:  15  U.S.C.  B9  pf  seq 
List  of  Subjects  in  16  CFR  Part  301 

Advertising,  Invoicing,  Labeling. 
Recordkeeping,  Fur  products. 

By  direction  of  tlie  Qinunissioii. 
Donald  S.  Clark. 
Secrekiry 

IFR  Doc  t»4-lfi438  Fiivi!  7-^>-'»4:  8:4.-.dfr.i 
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16  CFR  Part  303 

Rules  and  Regulations  Under  the 
Textile  Fiber  Products  Identification 
Act;  Extension  of  Time  Within  Which 
To  File  Public  Comments 

AGENCY:  Federal  Trade  Comniissiou. 
ACTION:  Extension  of  timevvithin  which 
to  file  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission ')  has 
requested  public  comments  on  its  Rules 
and  Regulations  under  the  Textile  Fiber 
Products  Identification  Act  (59  FR 
23646.  May  fi.  1994).  The  Commission 
.solicited  the  commenLs  as  part  of  its 
periodic  review  of  rules  and  guides. 
DATES:  Written  comments  will  be 
accepted  until  Septi-mber  (..  1994 
ADDRESSES:  Comments  should  be 
diree.ted  to:  Secretary-,  Federal  Trade 
Commission,  Room  11-159.  Sixth  & 
Pennsylvania  Avenue  NW.,  Wushingto;;. 
DC  20580.  Submi.ssions  should  he 
marked  "Rules  and. Regulations  under 
the  Textile  Act,  16  CVR  part  303— 
Comment." 
FOR  FURTHER  INFORMATION  CONTACT: 


Bret  S.  Smart.  Program  .Advisor,  Los 
Angeles  Regional  Office,  Federal  Trade 
Commission,  11000  Wilshire  Boulevard, 
Suite  13209.  Los  Angeles,  CA  90024, 
(310) 575-7890. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  on-going  regulatory  review  of  its 
rules  and  guides,  the  Commission  on . 
May  6,  1994  published  requests  for 
public  comments  concerning  three 
related  sets  of  regulations:  (1)  Rules  and 
Regulations  under  the  Wool  Products 
Labeling  Act,  (2)  Rules  and  Regulations 
under  the  Fur  Products  Labeling  Act. 
and  (3)  Rules  and  Regulations  under  the 
Textile  Fiber  Products  Identification 
Act.  The  comments  were  to  be  accepted 
until  June  6,  1994. 

The  Commission  has  received  letters 
seeking  extension  of  these  comment 
periods  from  the  American  Textile 
Manufacturers  Institute  and  the 
"  National  Knitwear  &  Sportswear 
Association.  Both  trade  associations 
represent  large  numbers  of  interested 
members  subject  to  the  marking 
requirements  of  the  Textile,  Wool,  and 
Fur  Acts.  In  addition  to  these  formal 
requests  for  extension.  Commission  staff 
has  been  contacted  by  other  trade 
associations,  individual  companies,  and 
interested  entities  who  intend  to 
comment  or  would  like  to  comment  and 
have  stated  that,  because  of  the 
widespread  coverage  and  complexity  of 
these  regulations,  the  comment  periods 
should  be  extended. 

To  allow  all  interested  persons  the 
opportunity  to  supply  information  to 
the  Commission,  the  Commission 
hereby  extends  the  period  within  which 
to  comment  on  its  Rules  and 
Regulations  under  the  Textile  Fiber 
Products  Identification  Act  until 
September  6.  1994. 

Authority:  15  U.S.Q  70  et  seq. 
List  of  Subjects  in  16  CFR  Part  303 

Advertising,  Labeling,  Recordkeeping, 
Textile  fiber  products. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 

IFR  Doc.  94-16439  Filed  7-6-94;  8:45  am] 
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Bret  S.  Smart,  Program  Advisor.  Los 
Angeles  Regional  Office,  Federal  Trade 
Commission,  11000  VVilshire  Boulevard, 
Suite  13209,  Los  Angeles.  CA  90024, 
(310)  575-7890. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  on-going  regulatory  review  of  its 
rules  and  guides,  the  Commission  on . 
May  6,  1994  published  requests  for 
public  comments  concerning  three 
related  sets  of  regulations:  (1)  Rules  and 
Regulations  under  the  Wool  Products 
Labeling  Act.  (2)  Rules  and  Regulations 
under  the  Fur  Products  Labeling  Act, 
and  (3)  Rules  and  Regulations  under  the 
Textile  Fiber  Products  Identincation 
Act.  The  comments  were  to  be  accepted 
until  June  6, 1994. 

The  Commission  has  received  letters 
seeking  extension  of  these  comment 
periods  from  the  American  Textile 
Manufacturers  Institute  and  the 
"  National  Knitwear  &  Sportswear 
Association.  Both  trade  associations 
represent  large  numbers  of  interested 
members  subject  to  the  marking 
requirements  of  the  Textile.  Wool,  and 
Fur  Acts.  In  addition  to  these  formal 
requests  for  extension.  Commission  staff 
has  been  contacted  by  other  trade 
associations,  individual  companies,  and 
interested  entities  who  intend  to 
comment  or  would  like  to  comment  and 
have  stated  that,  because  of  the 
widespread  coverage  and  complexity  of 
these  regulations,  the  comment  periods 
should  be  extended. 

To  allow  all  interested  persons  the 
opportunity  to  supply  information  to 
the  Commission,  the  Commission 
hereby  extends  the  period  within  which 
to  comment  on  its  Rules  and 
Regulations  under  the  Textile  Fiber 
Products  Identification  Act  until 
Septembers.  1994. 

Authority:  15  U.S.C  70  etseq. 
List  of  Subjects  in  16  CFR  Part  303 

Advertising,  Labeling,  Recordkeeping, 
Textile  fiber  products. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
IFR  Doc.  94-16439  Filed  7-6-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  Ho.  34-34278;  File  No.  S7-7-94] 

RIN  323S-AG14 

Capital  Requirements  for  Brokers  or 
Dealers  Under  the  Securities  Exchange 
Act  of  1934 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Extension  of  comment  period. 


SUMMARY:  The  Commission  is  extending 
the  comment  period  from  May  16. 1994 
to  September  16,  1994  for  Securities 
Exchange  Act  Release  No.  33761  (Mar. 
15,  1994)  (59  FR  13275),  which  soUcited 
comment  on  amendments  to  the  net 
capital  rule.  Rule  15c3-l  under  the 
Securities  Exchange  Act  of  1934. 
relating  to  capital  charges  for  listed 
options  and  related  positions. 
DATES:  The  requested  written  data, 
views,  arguments,  or  comments  should 
be  received  on  or  before  September  16, 
1994. 

ADDRESSES:  Persons  wishing  to  submit 
written  data,  views,  arguments,  or 
comments  should  file  three  copies  with 
Jonathan  G.  Katz,  Secretary,  Securities 
and  E.xchange  Commission,  450  Fifth 
Street  NW..  Stop  6-9,  Washington,  DC 
20549.  All  written  data,  views 
arguments,  or  comments  should  refer  to 
File  No.  S7-7-94.  All  comments 
received  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW.,  Washington.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
MichatI  A.  Macchiaroli,  Associate 
Director,  202/942-0132;  Roger  G.  CofTm, 
Branch  Chief.  202/942-0136;  Timothy 
H.  Thompson.  Branch  Chief,  202/942- 
0138;  or  Karen  Hanson  Wellman,  Staff 
Attorney,  202/942-0143;  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  March  15, 1994.  the  Commission 
solicited  comments  on  proposed 
amendments  to  the  net  capital  rule 
relating  to  capital  charges  for  listed 
options  and  related  positions.'  In  the 
release,  the  Commission  also  solicited 
comments  on  the  applicability  of  the 
proposed  theoretical  pricing  haircut 
methodology  to  assess  the  market  risk 
for  over-the-counter  ("OTC")  options. 


The  Commission  requested  that 
comments  be  received  on  or  before  May 
16, 1994. 

The  Commission  already  has  received 
several  letters  commenting  on  the 
release.  Broker-dealers,  however,  have 
requested  from  the  staff  of  the  Division 
of  Market  Regulation  an  extension  of  the 
comment  period.  Specifically,  industry 
members  have  requested  additional  time 
to  respond  to  the  Commission's  request 
for  comments  relating  to  the  net  capital 
treatment  of  OTC  options. 

n.  Discussion 

The  Commission  appreciattes  the 
complexity  of  the  issues  addres.sed  by 
the  Commission's  proposed 
amendments  to  the  net  capital  rule, 
particularly  with  respect  to  OTC 
options.  Therefore,  in  order  to  receive 
additional  serious  and  well-reasoned 
responses  from  the  industry 
participants,  the  Commission  is 
extending  the  comment  period  for  all 
commenters  to  September  16,  1994. 

Nevertheless,  the  Commission  is  eager 
to  address  these  important  issues  in  a 
timely  fashion.  Accordingly,  the 
Commission  staff  will  continue  to 
develop  rulemaking  in  this  area  while  it 
is  awaiting  further  responses  from  the 
industry. 

in.  Conclusion 

The  comment  period  for  responding 
to  Securities  Exchange  Act  Release  No. 
33761  is  extended  until  September  16, 
1994. 

Dated:  June  29.  1994. 

By  the  Commission. 
Jonathan  G.  Katz. 
Secretary. 
IFR  Doc.  94-16.371  Filed  7-€-94;  8:45  ami 
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'  Securities  Exchange  Act  ReJ.  Na  33761  (Mar. 
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Over-the-Counter  Marketing  of 

Antiasthma  Drug  Products; 
Background  Document  for  Advisory 
Committee  Meeting;  Availability; 
Establishment  of  a  Public  Docket  and 
Request  for  Comments 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Availability  of  background 
document;  establishment  of  a  public 
docket  and  request  for  comments. 
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SUMMARY:  The  Food  and  Dmg 
Administration  is  e  nnouncing  the 
availability  of  a  background  document 
for  the  joint  meetin  g  of  the 
Nonprescription  Dings  Advisory      -  . 
Committee  and  the  Pulmonary-Allergy 
Drugs  Advisory  Committee,  on  the  over- 
the-counter  (OTC)  :narketing  of 
antiasthma  drug  products.  Elsewhere  in 
this  issue  of  the  Federal  Register,  the 
agency  is  announci  ng  the  joint  meeting. 
This  action  is  bein(  taken  to  ensure  that 
all  interested  partie  s  are  aware  of  the 
issues  that  are  the  <  ubject  of  the  joint 
committee  discuss!  on.  FDA  is  also 
announcing  that  it  s  establishing  a 
public  docket  for  ci  imments,  view  s,  and 
other  information  s  ubmitted  to  the 
agency  on  these  su  »jects  from  interested 
persons. 

DATES:  Submit  written  comments  by 
September  30,  199'  .  in  order  for  v\Titten 
comments  to  be  coi  isidered  for 
discu.ssion  at  the  Njvember  14.  1994. 
advisory  committer  meeting. 

ADDRESSES:  Submil  written  comments  ' 
or  relevant  data  an<  requests  for  single 
copies  of  the  backg -ound  document  to 
the  Dockets  Management  Branch  (HFA- 
3051.  Food  and  Dm  ?  Administration, 
rm.  1-23,  12420  Pa  klawn  Dr.. 
Rockville.  MD  208:  7.  Comments  and 
requests  should  be  dentified  with  the 
docket  number  foui  id  in  brackets  in  the 
heading  of  this  doc  iment.  Send  two 
self-addressed  adh«  sive  labels  to  assist 
the  branch  in  processing  your  requests. 
Three  copies  of  wri  iten  comments 
should  be  submitte  i.  except  that 
individuals  may  su  jmit  one  copy.  The 
background  docum  »nt  and  received 
comments  are  avail  ible  for  public 
e,xamination  at  the  3ockets  Management 
Branch  (address  abi  ive).  between  9  a.m. 
and  4  p.m.,  Monda;  ■  through  Friday. 

FOR  FURTHER  INFOR*  lATION  CONTACT:  Lee 
L.  Zwanziger.  or  Leinder  B.  Madoo. 
Center  for  Drug  Evaluation  and  Research 
(HFD-9).  Food  and  Drug 
Administration,  56i  10  Fishers  Lane, 
Ko<;kvine.  MD  208.17.  301-443^695. 

Elsewhere 
''ederal  Register. 

a  forthcoming  joint 
)rescription  Drugs 
and  the 

Advisory 
marketing  of 
ucts.  FD.^  is 
to  discuss; 
ilalor  drug  products 
ind  possible 
their  status: 

is  a  population  for 
ma  drug  products 


SUPPtEMENTARY  INFORMATION 
in  this  issue  of  the 
FDA  is  announcing 
meeting  of  the  Non 
Advisory  Committt  b 
Pulmonary-Allergy  Drugs 
Committee,  on  OTC 
antiasthma  drug  pn  id 
holding  this  meetin  5 

(1)  OTC  broncho4 
•  currently  available 

pending  changes  in 

(2)  Whether  there 
which  OTC  antiast 
are  appropriate; 


(3)  The  general  question  of  whether 
antiasthma  drug  products  should  b» 
available  OTC; 

(4)  Antiasthma  drug  products 
currently  available  by  prescription  only 
that  could  be  considered  for  OTC  status; 
and 

(5)  Data  requirements  necessary  to 
support  conversion  of  prescription 
antiasthma  drug  products  to  OTC  status. 
The  purpose  of  this  meeting  is  to 
address  specific  topics  and  questions 
contained  in  the  background  document 
that  could  result  in  future  rulemaking. 

FDA  has  established  public  docket  no. 
94N-0232  to  enable  interested  persons 
to  submit  comments  or  other  relevant 
data  on  the  background  document  that 
could  result  in  future  rulemaking. 

Dated:  lune  30.  1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
|FK  Doc.  94-16.364  Filod  7-6-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  553 

Army  National  Cemeteries 

AGENCY:  Department  of  the  Army.  DOD. 


ACTION:  Proposed  rule. 


SUMMARY:  In  accordance  with  Section 
1176  of  the  National  Defense 
Authori2ation  Act  for  Fiscal  Year  1994, 
Pub.  L.  103-160.  the  Department  of  the 
Army  is  proposing  to  amend  the 
regulations  governing  eligibility  for 
interment  in  Arlington  National 
Cemetery  to  include  former  prisoners  of 
war  (POVVs). 

DATES:  Comments  must  be  received  on 
or  l)efore  August  8,  1994. 
ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  addressed 
to  Superintendent,  Arlington  National 
Cemetery,  Arlington,  Virginia  22211- 
5003. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Metzler,  Jr.,  Superintendent, 
Arlington  National  Cemeter>\  (703)  695- 
3175. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  tiie  Army  is  proposing 
changes  to  32  CFR  Part  553  in 
accordance  with  section  1176  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1994,  Pub.  L.  103-160.  That 
Section  extended  eligibility  for 
interment  in  Arlington  National 
Cemeter)'  to  any  former  prisoner  of  war 
who,  while  a  prisoner  of  war,  served 
honorably  in  the  active  military,  naval. 


or  air  service  and  who  dies  on  or  after 
the  date  of  enactment  of  the  1994 
Authorization  Act  (November  30. 1993). 
This  proposed  rule  governs  eligibility 
for  interment  in  Arlington  National 
Cemeter>',  an  Army  national  cemetery 
which  is  under  the  jurisdiction  of  the   • 
Department  of  the  Army.  Because  the 
proposed  rule  pertains  to  a  military 
function  of  the  Department  of  the  Army, 
the  provisions  of  Executive  Order  12866 
do  not  apply.  It  is  hereby  certified  that 
this  proposed  rule  will  not  have  a 
significant  impact  on  small  business  or 
governments  in  the  area. 

Lists  of  Subjects  in  32  CFR  Part  353 

Cemeteries,  National  Cemeteries. 

For  the  reasons  set  out  in  the 
preamble,  32  CFR  Part  553  is  propo.sed 
to  be  amended  as  follows: 

PART  553— ARMY  NATIONAL 
CEMETERIES 

1.  The  authority  citation  for  32  CFR 
Part  553  continues  to  read  as  follows: 

Authority:  24  USC  Ch.  7. 

2.  In  §  553.15,  paragraphs  (f)  through 
(i)  are  redesignated. as  paragraphs  (g) 
through  (j)  and  new  paragraph  (f)  is 
added  to  read  as  follows: 

§553.15    Persons  eligible  for  burial  in 
Arlington  National  Cemetery. 

•  •  *  *  * 

(tl  Any  former  prisoner  of  war  who. 
while  a  prisoner  of  war.  served 
honorably  in  the  active  military,  naval, 
or  air  service,  whose  last  p>eriod  of 
active  military,  naval,  or  air  service 
terminated  honorably  and  who  died  on 
or  after  November  30,  1993. 

(1)  The  term  "former  prisoner  of  war" 
means  a  person  who,  while  serving  in 
the  active  military,  naval,  or  air  service, 
was  forcibly  detained  or  interned  in  line 
of  duty— 

(i)  by  an  enemy  government  or  its 
agents,  or  a  hostile  force,  during  a 
period  of  war;  or 

(ii)  by  a  foreign  government  or  its 
agents,  or  a  hostile  force,  under 
circumstances  which  the  Set;retary  of 
Veterans  Affairs  finds  to  have  been 
comparable  to  the  circumstances  under 
which  persons  have  generally  been 
forcibly  detained  or  interned  by  enemy 
governments  during  periods  of  war. 

(2)  The  term  "active  military-,  naval, 
or  air  service"  includes  active  duty,  any 
period  of  active  duty  for  training  during 
which  the  individual  conc.-emed  was 
disabled  or  died  from  a  disease  or  injury 
incurred  or  aggravated  in  line  of  duty, 
and  any  period  of  inactive  duty  training 
during  which  the  individual  concerned 


was  disabled  or  died  from  an  injury 
incurred  or  aggravated  in  line  of  duty. 

•  »        •        «        * 

3.  In  §  553.15a,  paragraph  (e)  is 
revised  to  read  as  follows: 

§553.15a    Persons  eligible  for  inurnment  of 
cremated  remains  in  Columbarium  in 
Arilngton  National  Cemetery. 

•  •         *         •         » 

(e)  Any  former  prisoner  of  war  who, 
while  a  prisoner  of  war,  served 
honorably  in  the  active  military-,  naval, 
or  air  service,  whose  last  period  of 
active  military,  naval,  or  air  service 
terminated  honorably  and  who  died  on 
or  after  November  30,  1993. 

(1)  The  term  "former  prisoner  of  war" 
means  a  person  who,  while  serving  in 
the  active  military,  naval,  or  air.service. 
was  forcibly  detained  or  interned  in  line 
of  duty — 

(i)  by  an  enemy  government  or  its 
agents,  or  a  hostile  force,  during  a 
period  of  war;  or 

(ii)  by  a  foreign  government  or  its 
agents,  or  a  hostile  force,  under 
circumstances  which  the  Secretary  of 
Veterans  Affairs  finds  to  have  been 
comparable  to  the  circumstances  under 
which  persons  have  generally  been 
forcibly  detained  or  interned  by  enemy 
governments  during  periods  of  war. 

(2)  The  term  "active  military,  naval, 
or  air  service"  includes  active  duty,  any 
period  of  active  duty  for  training  during 
which  the  individual  concerned  was 
disabled  or  died  from  a  disease  or  injury 
incurred  or  aggravated  in  line  of  duty, 
and  any  period  of  inactive  duty  training 
during  which  the  individual  concerned 
was  disabled  or  died  from  an  injury 
incurred  or  aggravated  in  line  of  duty. 
***** 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  94-16351  Fiiod  7-6-94;  8:45  ami 
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Corps  of  Engineers,  Department  of  the 
Army 

33  CFR  Part  322 

Permits  for  Structures  Located  Within 
Shipping  Safety  Fairways 

AGENCY:  U.S.  Armv  Corps  of  Engineers. 
DoD. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 


SUMMARY:  The  Corps  seeks  comments  on 
a  tentative  proposal  to  change  its  rules 
regarding  permits  for  the  placement  of 
temporary  anchore,  cables  and  riiains 
for  floating  or  seniisubmersible  drilling 
rigs  within  shipping  safety  fairways. 
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was  disabled  or  died  from  an  injury 
incurred  or  aggravated  in  line  of  duty. 

•  *        *        •        * 

3.  In  §  553.15a,  paragraph  (e)  is 
revised  to  read  as  follows: 

§553.15a    Persons  eligible  for  inurnment  of 
cremated  remains  In  Columbarium  in 
Arlington  National  Cemetery. 

•  *         *         •         » 

(e)  Any  former  prisoner  of  war  who, 
while  a  prisoner  of  war,  served 
honorably  in  the  active  military,  naval, 
or  air  service,  whose  last  period  of 
active  military,  naval,  or  air  service 
terminated  honorably  and  who  died  on 
or  after  November  30,  1993. 

(1)  The  term  "former  prisoner  of  war" 
means  a  person  who,  while  serving  in 
the  active  military,  naval,  or  air.service, 
was  forcibly  detained  or  interned  in  line 
of  duty — 

(i)  by  an  enemy  government  or  its 
agents,  or  a  hostile  force,  during  a 
period  of  war;  or 

(ii)  by  a  foreign  government  or  its 
agents,  or  a  hostile  force,  under 
circumstances  which  the  Secretary  of 
Veterans  Affairs  finds  to  have  been 
comparable  to  the  circumstances  under 
which  persons  have  generally  been 
forcibly  detained  or  interned  by  enemy 
governments  during  periods  of  war. 

(2)  The  term  "active  military,  naval, 
or  air  service"  includes  active  duty,  any 
period  of  active  duty  for  training  during 
which  the  individual  concerned  was 
disabled  or  died  from  a  disease  or  injury 
incurred  or  aggravated  in  line  of  duty, 
and  any  period  of  inactive  duty  training 
during  which  the  individual  concerned 
was  disabled  or  died  from  an  injury 
incurred  or  aggravated  in  line  of  duty. 

•         •         »         *         • 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-16351  Fiiod  7-6-94;  8:45  ami 
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Corps  of  Engineers,  Department  of  the 
Army 

33  CFR  Part  322 

Permits  for  Structures  Located  Within 
Shipping  Safety  Fairways 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Corps  seeks  comments  on 
a  tentative  proposal  to  change  its  rules 
regarding  permits  for  the  placement  of 
temporary  anchore,  cables  and  rJiains 
for  floating  or  semisubmersible  drilling 
rigs  within  shipping  safety  fairway.s. 


Shipping  safety  fairways  and 
anchorages  are  established  on  the  Outer 
Continental  Shelf  by  the  U.S.  Coast 
Guard  to  provide  unobstructed 
approaches  for  ves.sels  using  U.S.  ports. 
This  initiative  arises  as  a  result  of 
requests  by  offshore  oil  companies  for 
exemptions  to  the  provisions  of  the  rule 
because  drilling  and  production 
technologies  have  greatly  extended  the 
range  of  deepwater  drilling  and  the 
limits  placed  on  temporary  structures 
allowed  within  fairway  boundaries  may 
no  longer  be  reasonable. 
DATES:  Comments  should  be  received  on 
or  before  August  22,  1994.  Comments 
filed  after  that  date  will  be  considered 
to  the  extent  practicable. 
ADDRESSES:  HQUSACE,  Attn:  CECW- 
OR,  Washington,  D.C  20314-1000  . 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  T.  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION: 
Department  of  the  Army  permits  are 
required  for  the  construction  of  any 
structure  in  or  over  any  navigable  water 
cf  the  United  States  pursuant  to  Section 
1 0  of  the  Rivers  and  Harbors  Act  of  1899 
(30  Stat.  1151;  33  U.S.C.  403).  This 
authority  was  extended  to  artificial 
islands  and  fixed  structures  located  on 
the  Outer  Continental  Shelf  (OCS)  by 
Section  4(f)  of  the  Outer  Continental 
Shelf  Lands  Act  of  1953  (67  Stat.  463; 
43  U.S.C  1333(0). 

Background 

Pursuant  to  the  cited  authorities,  the 
Corps  promulgated  regulations  in  33 
CFR  209.135  establishing  shipping 
safety  fairways  in  the  Gulf  of  Mexico  to 
provide  obstruction-free  routes  for 
vessels  in  approaches  to  United  States 
ports.  The  Corps  provided  these 
obstruction-free  routes  by  denying 
permits  for  structures  within  certain 
designated  lanes.  In  1978,  the  Ports  and 
Waterways  Safety  Act  (PWSA).  was 
amended  to  delegate  authority  to  the 
Department  of  Transportation  and  the 
Commandant,  U.S.  Coast  Guard  to 
establish  vessel  routing  measures, 
including  fairways  and  fairway 
anchorages.  In  accordance  with  the 
PWSA,  the  Coast  Guard  completed  the  . 
required  studies  and  published  final 
rules  establishing  shipping  safety 
fairways  on  May  13, 1982.  The  Corps 
subsequently  revoked  its  fairway 
regulations  in  §  209.135(d)  but  retained 
paragraph  (b),  which  contained  the 
conditions  under  which  the  nationwide 
permit  for  oil  exploration  and 
production  structures  on  the  OCS  (33 
CFR  330.5(a)(8)),  was  issued.  On 
November  13,  1986,  the  fairway 
regulations  were  repromulgated  in  33 
CFR  322.5(1)  to  consolidate  all  permit 


regulations  for  structures  in  the  same 
part. 

When  the  regulations  allowing 
temporary  structures  within  fairwavs 
were  promulgated  by  the  Corps  in  1981, 
deepwater  drilling  occurred  in  water 
depths  of  300  to  600  feet.  At  that  time, 
the  limitation  of  120  days  that 
temporary  anchors  would  be  allowed 
within  fairways  was  considered 
reasonable.  If  the  exploratory  well  was 
successful,  a  conventional  fixed 
production  platform  would  be  used  and 
there  would  be  no  further  need  to 
maintain  the  anchors  within  the 
fairway.  According  to  offshore 
hydrocarbon  exploration  and 
production  companies,  the  existing 
technology  has  e.xtended  the  range  of 
deepwater  drilling  to  water  depths  of 
1,000  to  4,000  feet.  As  a  result,  drilling 
times  have  increased  and  production 
methods  have  changed.  Todav,  the 
limitation  on  the  length  of  time  (120 
days),  that  an  anchor  is  allowed  within 
a  fairway  is  no  longer  appropriate, 
particularly  in  water  depths  in  excess  of 
600  feet.  The  industry  has  available 
many  different  types  of  production 
platforms,  including  floating  production 
systems  that  are  anchored  in  place 
during  the  productive  life  of  the 
reserves  and  then  moved  to  a  new 
location.  In  water  depths  greater  than 
600  feet,  the  floating  production 
platform  becomes  an  important 
production  option  and  in  water  depths 
greater  than  1,000  feet  these  units  are 
es.sential.  In  many  instances,  the  only 
obstacle  to  using  this  type  of  system  to 
drill  and  produce  hydocarbons  is  the 
location  of  a  fairway.  Current 
regulations  require  that  the  production 
system  be  placed  a  great  distance  from 
the  fairway  in  order  to  keep  the  anchors 
(lear  of  the  fairway.  The  resuh  is  that 
there  are  many  hydrocarbon  bearing 
lease  areas  that  cannot  be  effectively 
penetrated  and  produced.  It  should  be 
noted  that  if  one  of  the  following 
proposals  is  adopted,  the  requirement 
that  the  rig  must  be  situated  as 
necessary  to  in.sure  that  the  minimum 
clearance  over  an  anchor  line  within  a 
fairway  is  125  feet,  will  not  be  changed, 
unless  we  find  that  an  individual  permit 
i.s  required  ai.d  the  minimum  clearance 
over  an  anchor  line  would  be 
determined  on  a  case-by-case  basis. 

Another  option  that  we  are  exploring 
is  to  revise  the  nationwide  permit  #8  to 
eliminate  the  authorization  for  nil 
anchors  and  cables  and  chai.is 
associated  with  oil  and  gas  drilling  and 
production  in  water  depths  gre;;fer  than  * 
600  feet  within  fairways.  This  vCould 
result  in  the  requirement  that  the 
activities  occurring  in  water  depths 
greater  than  600  feet  would  be  subject 
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to  the  Corps  individual  permit 
procedures.  The  nationwide  permit  in 
33  CFR  330  would  conitinue  to  apply  to 
those  activities  in  watdrs  less  than  600 
feet  in  depth,  without  »ny  changes  to 
the  regulations.  I 

The  following  is  thettext  in  33  CFR 
322.5(1)(1)  (Existing): 

(1)  *   *   *  (1)  Shipping  aafety  fairways  and 
anchorage  areas.  DA  penpits  are  required  for 
structures  located  within  shipping  safety 
feirways  and  anchorage  afeas  established  by 
the  US.  Coast  Guard.  (1)  the  Department  of 
the  Army  will  grant  no  pcnoits  for  the 
erection  of  structures  in  a  reas  designated  as 
fairways,  except  that  distiict  engineers  may 
permit  temporary  anchort  and  attendant 
cables  or  chains  for  floatiiig  or 


semisubmersible  drilling 
within  a  fairway  provide<  ' 
conditions  are  met: 

(i)  The  installation  of  aicbors  to  stabilize 
semisubmiersible  drilling 
must  be  temporary  and  si:  all  be  allowed  to 
remain  only  120  da>'s.  Th  s  period  may  be 
extended  by  the  district  e:  igineer  provided 
reasonable  cause  for  such 
shown  and  the  extension 
justified. 

(ii)  Drilling  rigs  must  b«  i 
from  any  fairway  boundaiy  or  whatever 
distance  necessary  to  insv  re  that  minimum 
clearance  over  an  anchor 
fairway  will  be  125  feet. 

(iii)  No  anchor  buoys  oi  f 
rigging  will  be  allowed  or  I 
water  or  to  a  depth  of  125 
surface,  within  the  fairwa  ^ 

(iv)  Drilling  rigs  may  nc  t  be  placed  closer 
than  2  nautical  miles  of  ai  ly  other  drilling  rig 
situated  along  a  fairway  boundary,  and  not 
closer  than  3jiautical  mil(is  to  any  drilling 
rig  located  on  the  oppositi  i  side  of  the 
fairway. 

(v)  The  permittee  must  lotify*  the  district 
engineer.  Bureau  of  Land  i4anagement. 
Mineral  ivianagement  Sen  ice.  U.S.  Coast 
Guard.  National  Oceanic  <  nd  Atmospheric 
Administration  and  the  U  S.  Navy 
Hydrographic  Office  of  thi  t  approximate  dates 
(commencement  and  com  )letion)  the 
anchors  will  be  in  place  tt 
notification  to  mariners. 

(vi)  Navigation  aids  or  danger  markings 
must  be  installed  as  rcqui: 
Coast  Guard. 


igs  to  be  placed 
the  following 


e.xtension  can  be 
s  otherwise 

at  least  500  feet 


ine  within  a  ~ 

floats  or  related 
the  surface  of  the 
feet  from  the 


(2).   .   . 

Options 

Option  Kl :  Take  no 
existing  regulations  in 
existing  time  limits  for 
anchors  etc. ,  as  stated 

Option  92:  Remove 
on  temporary  and , 
within  fairways  when 
exceed  600  feet,  as  folk 

(D*  •  Ml)  The 
Army  will  grant  no 
erection  of  structures 
designated  as  fairways 
district  engineers  may 
or  permanent  anchors 
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a(bov( 
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penr  anent . 


action.  Leave 
>lace  with  all 
emporary 
e. 

restrictions 
anchors 
v^ater  depths 
ws: 
Depbrtraent  of  the 
pen  nits  for  the 
ii  areas 
except  that 
lermit  temporary' 
£  nd  attendant 


cables  or  chains  for  floating  or 
semisubmersible  drilling  and/or 
production  systems  to  be  placed  within 
a  fairway  provided  the  following 
conditions  are  met: 

(i)  In  water  depths  of  600  feet  or  less, 
the  installation  of  anchors  to  stabilize 
semisubmersible  drilling  rigs  within 
fairways  must  be  temporary  and  shall  be 
allowed  to  remain  only  120  days.  This 
period  may  be  extended  by  the  district 
engineer  provided  reasonable  cause  for 
such  extension  can  be  shown  and  the 
extension  is  otherwise  justified.  In  water 
depths  greater  than  600  feet,  time 
restrictions  on  anchors  and  attendant 
cables  or  chains  for  floating  or 
semisubmersible  drilling  rigs  and/or 
production  system  located  within  a 
fairway,  whether  temporary  or  • 
permanent,  shall  not  apply. 

Option  $3:  Require  an  individual 
permit  for  any  structure  that  will  remain 
within  a  fairway  for  120  days  or  longer. 

(1)  *   *   •  (1)  The  Department  of  the 
Army  will  grant  no  permits  for  the 
erection  of  structures  in  areas 
designated  as  fairways,  except  that 
district  engineers  may  permit  temporar>' 
anchors  and  attendant  cables  or  chains 
for  floating  or  semisubmersible  drilling 
rigs  to  be  placed  within  a  fairway 
provided  the  following  conditions  are 
met: 

(i)  The  installation  of  anchors  to 
stabilize  semisubmersible  drilling  rigs 
within  fairways  must  be  temporary  and 
shall  be  allowed  to  remain  only  120 
daj's.  This  period  may  be  extended  by 
the  district  engineer  follovdng  the 
procedures  prescribed  by  these 
regulations  for  an  individual  permit, 
including  the  issuance  of  a  pubUc  notice 
and  opportunity  for  a  public  hearing. 

Option  #4;  Require  individual  permits 
for  any  structure  within  a  fairway. 

ID*  *  *  (1)  The  Department  of  the 
Army  will  grant  no  permits  for  the 
erection  of  structures  in  areas 
designated  as  fairways,  except  that 
district  engineers  may  permit  temporan,' 
or  permanent  anchors  and  attendant 
cables  or  chains  for  floating  or 
semisubmersible  drilling  and/or 
production  systems  to  be  placed  within 
a  fairway  after  following  the  procedures 
prescribed  by  these  regulations  for  an 
individual  permit,  including  the 
issuance  of  a  public  notice  and 
opportunity  for  a  public  hearing. 

Regulatory  Analyses  and  Notices 

This  ANPRM  seeks  comments  on  a 
tentative  proposal  that  may  be  further 
pursued  through  informal  rulemaking 
based  in  part  on  comments  received. 
This  ANPRM  does  not  establish  any 
requirements  but  is  rather  a  voluntarj' 
action  intended  to  collect  information 


regarding  whether  to  pursue  rulemaking 
on  this  issue.  Therefore,  no  economic 
impact  assessment  has  been  prepared. 
The  Corps  will  provide  all  regulatory 
analyses  and  notices,  as  appropriate,  for 
any  future  rulemakings  on  this  subject. 

Dated:  June  16. 1994. 
John  P.  Elmore, 

Chief.  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

IFR  Doc.  94-16348  Filed  7-^6-94:  8:45  am] 

BILLING  CODE  37tfr-«2-M 


DEPARTMENT  OF  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17  '. 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Extension  of 
Comment  Period  on  Proposed 
Threatened  Status  for  Castilleja 
Levisecta  (Golden  Paintbrush) 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  extension  of  public 
comment  period  on  proposed 
threatened  status  for  Castilleja  levisecta. 

summary:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  gives  notice  that  the 
comment  period  for  the  proposed  Usting 
of  Castilleja  levisecta  (golden 
paintbrush)  as  a  threatened  species  is 
extended.  The  proposed  rule  to  list  this 
plant  species  was  published  on  May  10. 
1994  (59  FR  24106).  and  opened  the 
comment  period  until  July  11, 1994. 
This  notice  extends  the  comment  period 
until  August  11,  1994. 

DATES:  Comments  on  the  proposed 
listing  of  Castilleja  levisecta  (golden 
paintbrush)  as  a  threatened  species  must 
be  submitted  by  August  11. 1994. 
ADDRESSES:  Information,  comments,  or 
questions  on  the  proposed  listing  of 
Castilleja  levisecta  should  be  submitted 
to  the  State  Super\  isor,  U.S.  Fish  and 
Wildlife  Service,  3704  Griffin  Lane  SE. 
Suite  102.  Olympia,  Washington  98501 . 
Materials  pertaining  to  the  proposed 
listing  of  this  species  will  be  available  ■ 
for  pubHc  inspection  during  normal 
business  hoiirs.  by  appointment,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Frederick,  State  Super\  isor,  at  the 
above  Olympia  address  (telephone: 
(206)  753-9440). 

SUPPLEMENTARY  INFORMATION: 

Background 

Castilleja  levisecta  (golden 
paintbrush),  a  perennial  herb  in  tlw 


snapdragon  family,  once  occurred  from 
the  Willamette  Valley  in  Oregon  north 
to  Vancouver  Island  in  British 
Columbia,  Canada.  Only  ten  disjunct 
populations  of  this  plant  now* exist,  in 
open  grasslands  ranging  from  south  of 
Olympia,  Thurston  County. 
Washington;  north  through  the  Puget 
Trough  to  southwest  British  Columbia, 
Canada.  Threats  to  the  species  include 
competition  with  encroaching  native 
and  alien  plant  species,  habitat 
modification  through  succession  in  the 
absence  of  fire,  predation,  and 
stochastic  (random)  events,  such  as 
catastropfiic  fire.  Commercial  and 
residential  development  also  threaten 
this  species.  The  plant  occurs  on 
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snapdragon  family,  once  occurred  from 
the  Willamette  Valley  in  Oregon  north 
to  Vancouver  Island  in  British 
Columbia,  Canada.  Only  ten  disjunct 
populations  of  this  plant  now* exist,  in 
open  grasslands  ranging  from  south  of 
Olympia,  Thurston  County, 
Washington;  north  through  the  Puget 
Trough  to  southwest  British  Columbia, 
Canada.  Threats  to  the  species  include 
competition  with  encroaching  native 
and  alien  plant  species,  habitat 
modification  through  succession  in  the 
absence  of  fire,  predation,  and 
stochastic  (random)  events,  such  as 
catastrophic  fire.  Commercial  and 
residential  development  also  threaten 
this  species.  The  plant  occurs  on 


Federal,  State,  and  privately  owned 
land. 

On  May  10,  1994,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  to  list  Castilleja 
levisecta  as  a  threatened  species  (59  FR 
24106).  The  rule  initiated  a  public 
comment  period  which  closes  on  July 
11,  1994.  In  order  that  the  best 
information  be  available  before  making 
a  final  determination  on  the  proposed 
listing  of  this  plant  species,  the  Service 
now  extends  the  comment  period  for  a 
period  of  30  days  until  August  11,  1994. 

Author 

This  notice  was  prepared  by  Leslie 
Propp,  Olympia  Field  Office  (see 
ADDRESSES  section). 


Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201^245;  t'ub.  99- 
625.  100  Staf.  3500,  unless  otherwise  noted). 

List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record 
keeping  requirements,  and 
Transportation. 

Dated  June  28, 1994. 
Marvin  L.  Plenert, 

Hegionul  Director,  Region  J,  U.S.  Fish  and 

Wildlife  Senice. 

jFR  D<K.  94-16397  Filed  7-6-94;  8:45  am| 
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This  section  of  the  FEl})ERAL  REGISTER 
contaifis  documents  ottwr  ttian  rutes  or 
propose<J  rules  ttiat  ara  applicabte  to  ttie 
puWic.  Notices  of  hearfiQs  and  invesbgations. 
committee  meetings,  abency  decisions  and 
rulings,  delegations  of  puthorrty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  furKtions  are 
examples  of  document^  appearing  in  this 
section. 


DEPARTMENT  OF  ;|lGRICULTURE 

Forest  Service 

Interim  Report  of  ttiJB  Forest  Service 
Reinvention  Team 


AGENCY:  Forest  Serv 
ACTION:  Notice  of  av 
for  comment. 


ce.  USD  A. 

li lability:  request 


SUMMARY:  The  Fores  t 
the  availability  of  ai 
which  describes  5 
effecting  change  w 
mission,  structure, 
report.  Architecture 
Report  of  the  Forest 
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legal  mandates  for 
and  forestry  assistance 
federal  employees 
the  report  and  may 
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DATES:  Comments 
no  later  than  August 
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questions,  and 
to;  Forest  Service 
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910-RPE.  P.O.  Box 
DC.  20090-6069;  te 
8437. 
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FOR  FURTHER  INFORMATION 
Questions  about  ih 
addressed  to  Carl 
Team,  at  (703) 
SUPPLEMENTARY  INFOfJMATlON 
followup  to  the  Nat 
Review  and  the 
Agriculture's  focus 
of  government  servic  b 
Service  Reinvention 
with  over  3.000  indi 
employees,  public 
interest  groups,  and 
Congress  to  design 
become  a  world  leader 
The  report  outHnes 
tt'.at  describe  potent 
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Service  announces 
interim  report 
alternative  models  for 
in  the  agency's 

operations.  The 
for  Change:  Interim 
Senice  Reinvention 
rapge  of  approaches 
to  accomplish  its 

management 
.  The  public  and 
request  copies  of 
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15, 1994. 
for  the  report. 
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report  should  be 
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outcome,  culture,  work,  and  structure.  A 
copy  of  the  Executive  Summary  is 
available  upon  request.  The  225-page 
interim  report  is  available  for  review 
and  comment  at  all  Forest  Service 
offices.  Individuals  and  groups  are 
invited  to  submit  comments  ori  the 
report. 

Dated:  lune  30.  1994. 
David  G.  Unger, 

Associate  Chief. 

[FR  Doc.  94-16377  Filed  7-6-94:  8:45  ami 

BILLING  COOE  3410-1 1-M 

Rural  Development  Administration 

Submission  of  Information  Collection 
to  OMB  (Under  Paperwork  Reduction 
Act  and  5  CFR  Part  1320) 

AGENCY:  Rural  Development 
Administration,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  clearance  under  5  CFR 
1320.18.  The  Agency  is  soliciting  public 
comments  on  the  subject  submission. 
This  action  is  necessary  in  order  for  the 
Agency  to  promulgate  a  new  regulation 
to  administer  the  Rural  Technology 
Development  Grants  (RTDG)  program  as 
required  by  legislation.  Fiscal  year  (FY) 
1994  appropriation  contained  $1.5 
million  for  the  RTDG  program. 
Implementation  of  this  regulation  is 
required  to  administer  FY  1994  grants 
before  the  end  of  the  FY,  since 
appropriated  funds  cannot  be  carried 
forward.  It  is  essential  that  ample  time 
be  given  for  applicants  to  complete  the 
application  process.  Failure  to 
implement  this  program  and  award  FY 
1994  grants  will  result  in  a  negative 
impact  in  the  rural  areas. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  submission.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Lisa  Grove.  USDA  Desk  Officer, 
Office  of  Management  and  Budget.  New- 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Barton,  Loan  Specialist. 
Community  Facilities  Division,  Room 
6304.  South  Agriculture  Building,  14th 
and  Independence  Avenue  SW., 


Washington.  DC  20250-0700. 
Telephone:  (202)  720-1504. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the  Rural 
Development  Administration  (RDA), 
USDA,  has  submitted  to  OMB.  for 
expedited  processing,  this  proposal  for 
collection  of  information  for  clearance 
as  required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  It  is 
requested  that  OMB  approve  this 
submission  within  10  days. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3.S07. 

Supporting  Statement 

7  CFR  4284-F,  Rural  Technology 
Development  Grants 

1.  Explanation  of  the  circumstances 
that  make  the  collection  of  information 
necessary — Public  Law  101-624. 
Section  2347  (7  U.S.C.  1932  (f)  through 
(h)  authorizes  grants  to  establish  centers 
for  rural  technology  and  cooperative 
development.  In  order  for  an  eligible 
applicant  to  apply  for  and  receive  the 
grant,  application  must  be  made  at  the 
Farmers  Home  Administration  (FmHA) 
State  Office. 

7  CFR  4284  Subpart  F  contains  the 
specific  eligibility  requirements,  the 
application  procedures,  the  evaluation 
process  RDA  uses  to  make  selection 
decisions,  and  the  servicing 
requirements.  Grants  are  competitive 
and  will  be  awarded  based  on  specific 
selection  criteria  required  by  legislation. 
Project  selection  will  be  given  to  those 
projects  that  contribute  the  most  to  the 
improvement  of  economic  conditions  of 
rural  areas.  The  information  submitted 
should  provide  an  accurate  picture  of 
the  economic  conditions  of  the  rural 
areas  to  be  served. 

2.  How,  by  vvhom.  and  for  what 
purpose  the  information  is  to  be  used — 
The  various  forms  and  narrative 
requirements  contained  within  this 
regulation  are  collected  from  applicants 
who  are  public  bodies  or  nonprofit 
institutions.  This  information  is  used  for 
determining  such  factors  as:  (1) 
eligibility:  (2)  the  specific  purposes  for 
which  grant  funds  will  be  utilized;  (3) 
timeframes  or  dates  by  which  funds  will 
be  used;  (4)  who  will  be  carrying  out  the 
purposes  for  which  the  grant  is  made; 
(5)  project  priority;  (6)  applicant's 
experience  in  administering  a  rural 
economic  development  program:  (7) 
employment  and  economic 
development  improvement;  and  (8) 
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geographic  location  of  the  area/ 
business(s)  to  be  served.  This 
information  is  collected  in  the  process 
of  developing  the  full  application  and 
will  be  gathered  in  the  FmHA  State 
Offices. 

Grant  selection  priority  points  and 
general  project  evaluation  will  be  * 
provided  for  applications  based  on  the 
economic  conditions,  project  proposal, 
applicant  experience,  as  well  as 
commitments  by  other  funding  sources. 

If  the  information  is  not  collected, 
FmHA  will  not  be  able  to  determine:  (a) 
the  eligibility  of  the  applicant/projects; 
(b)  whether  applicable  laws  and  , 
regulations  are  complied  with;  and  (c) 
the  feasibility  of  the  project. 

A  summary  of  the  reporting  burden  to 
be  cleared  with  this  request  is  described 
as  follows: 

Intergovernmental  Consultations 

This  consultation  is  required  in 
accordance  with  Executive  Order  12372. 

V  Evidence  of  Legal  Existence  and 
Authority 

The  applicant  must  provide 
organizational  documents  to  verify  its 
eligibility  in  the  program. 

Financial  Information 

The  applicant's  latest  financial 
information  must  be  submitted  to  verify 
the  organization's  financial  capacity  to 
carry  out  the  proposed  work.  The    _ 
information  must  include  the  current 
year  balaiice  sheet  and  income 
statement. 

Source  and  Certification  of  Other  Funds 

The  source  and  amount  of  applicant's 
matching  share  and  other  funding 
sources  and  amounts  to  be  contributed 
to  the  project  must  be  identified.  The 
applicant  will  be  requested  to  provide 
certification  that  it  has  its  matching 
share  of  funds  available  for  use  on  the 
project  and  certifications  from  other 
funding  sources  identified  as 
contributing  to  the  grant  project.  This 
information  will  be  used  by  FmHA  in 
making  grant  selections  and  in 
determining  that  the  required  funds  for 
the  projects  will  be  available. 

Budget 

The  budget  must  be  prepared  by  the 
applicant  as  a  plan  for  the  categories  of 
costs  under  the  grant  and  will  be  used 
by  FmHA  to  monitor  the  use  of  funds 
and  accomplishments  of  the  grantee. 

i4rea  To  Be  Served 

The  applicant  must  identify  the  area 
to  be  served  which  includes 
governmental  units,  town,  county,  etc. 
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geographic  location  of  the  area/ 
business(s)  to  be  served.  This 
information  is  collected  in  the  process 
of  developing  the  full  application  and 
will  be  gathered  in  the  FmHA  State 
Offices. 

Grant  selection  priority  points  and 
general  project  evaluation  will  be  ' 
provided  for  applications  based  on  the 
economic  conditions,  project  proposal, 
applicant  experience,  as  well  as 
commitments  by  other  funding  sources. 

If  the  information  is  not  collected, 
FmHA  will  not  be  able  to  determine:  (a) 
the  eligibility  of  the  applicant/projects; 
(b)  whether  applicable  laws  and" , 
regulations  are  complied  with;  and  (c) 
the  feasibility  of  the  project. 

A  summary  of  the  reporting  burden  to 
be  cleared  with  this  request  is  described 
as  follows:' 
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Intergovernmental  Consultations 

This  consultation  is  required  in 
accordance  with  Executive  Order  12372. 

■  V  Evidence  of  Legal  Existence  and 
Authority 

The  applicant  must  provide 
organizational  documents  to  verify  its 
eligibility  in  the  program. 

Financial  Information 

The  applicant's  latest  financial 
information  must  be  submitted  to  verify 
the  organization's  financial  capacity  to 
carry  out  the  prop>osed  work.  The    _ 
information  must  include  the  current 
year  balance  sheet  and  income 
statement. 

Source  and  Certification  of  Other  Funds 

The  source  and  amount  of  applicant's 
matching  share  and  other  funding 
sources  and  amounts  to  be  contributed 
to  the  project  must  be  identified.  The 
applicant  will  be  requested  to  provide 
certification  that  it  has  its  matching 
share  of  funds  available  for  use  on  the 
project  and  certifications  ftx)m  other 
funding  sources  identified  as 
contributing  to  the  grant  project.  This 
information  v«ll  be  used  by  FmHA  in 
making  grant  selections  and  in 
determining  that  the  required  funds  for 
the  projects  will  be  available. 

Budget 

The  budget  must  be  prepared  by  the 
applicant  as  a  plan  for  the  categories  of 
costs  under  the  grant  and  will  be  used 
by  FmHA  to  monitor  the  use  of  funds 
and  accomplishments  of  the  grantee. 

Area  To  Be  Served 

The  applicant  must  identify  the  area 
to  be  served  which  includes 
governmental  units,  town,  county,  etc. 


-  Demographic  Information 

The  applicant  must  provide 
information  concerning  the  project  area 
relating  to  rural  industries  and 
agribusinesses,  underemployment, 
outmigration  of  people  and  businesses 
and  industries  from  the  area,  and  per 
capita  income  of  the  area.  This 
information  will  be  used  to  select 
projects  that  will  benefit  the  most  needy 
areas.  The  applicant  must  submit  the 
most  current  full  calendar  year  for 
which  data  is  available  and  the  3 
previous  calendar  years,  if  available. 

Businesses  To  Be  Assisted 

This  information  is  requested  to 
determine  the  method  and  rationale  that 
the  applicant  used  to  select  areas  and 
businesses  to  be  assisted  by  their 
proposed  project  to  determine  that  the 
selection  was  objective  and  reached  the 
most  needy  areas/businesses. 

Applicant  Experience 

The  applicant  must  submit  a 
description  of  its  experience  and 
capability  in  carrying  out  similar  types 
of  programs  to  be  used  to  show  its 
ability  to  carry  out  the  grant  purposes. 

Duration  of  Project 

The  applicant  must  provide  FmHA 
with  the  number  of  months  duration  of 
the  project  or  service  and  the  estimated 
time  it  will  take  from  grant  approval  to 
begfftning  of  service. 

Source  of  Work  To  Be  Performed 

The  applicant  must  submit  a  brief 
description  of  how  the  work  will  be 
performed  and  whether  organizational 
staff  or  consultants/contractors  will  be 
used. 

Evaluation  Method 

The  applicant's  evaluation  method  for 
determining  whether  the  objectives  of 
the  project  are  being  met  must  be 
provided  so  that  FmHA  can  determine 
that  the  applicant  objectively  evaluates 
its  project  work. 

Plan  for  Rural  Technology  Development 
Grants 

Applicants  must  provide  a  brief  plan 
which  describes  how  they  will  meet 
certain  provisions  relating  to  how  the 
center  will  effectively  serve  rural  areas; 
improve  the  economic  condition  of  rural 
areas  by  promoting  the  development 
and  commercialization  of  new  products, 
processes,  and  services,  and  new 
enterprises  that  can  add  value  to  on- 
farm  production  through  processing  or 
marketing;  description  of  proposed 
grant  activities  and  results;  provisions 
for  consultation  with  business,  industry, 
educational  institutions,  Federal 


Government,  State,  and  local 
governments,  and  specifically 
consultation  with  colleges/universities 
administering  Extension  Service 
programs;  provisions  for  obtaining  other 
funding  sources;  provisions  for 
monitoring/evaluating  the  center's 
activities  and  accounting  for  grant 
funds;  and  provisions  for  optimal 
application  of  technology  and 
cooperative  development  in  rural  areas, 
especially  areas  adversely  affected  by 
adverse  agricultural  economic 
conditions.  This  information  will  be 
used  by  RDA  to  determine  that  the 
application  meets  the  intent  of  the 
program  and  to  make  a  determination 
concerning  grant  selection  of  a  project. 

Proposed  Agreement  Between 
Applicants  and  Ultimate  Recipients 

If  grant  funds  will  be  used  for  the 
purpose  of  making  loans/grants  to 
businesses  (ultimate  recipients),  the 
applicant  must  provide  a  proposed 
agreement  which  reflects  the  grantee 
and  the  ultimate  recipient's 
responsibilities  in  use  of  grant  funds. 

Plan  To  Provide  Financial  Assistance  to 
Third  Parties 

If  the  project  plan  is  to  provide 
financial  assistance  to  third  parties  from 
a  revolving  fund  established,  in  part, 
with  RTDG  funds,  the  applicant  must 
provide  RDA  with  information 
regarding  the  project  to  be  financed, 
sources  of  all  non-RTDG  funds,  amount 
of  technical  assistance,  purposes  of 
loans/grants,  project  priority,  length  of 
time  for  completion  of  each  project,  and 
other  relevant  information.  This 
information  will  be  used  to  ensure  that 
loans  made  as  a  direct  result  of  grant 
funds  are  being  utilized  in  accordance 
with  RDA  regulations  (including  EEO 
laws)  and  environmental  regulations 
and  will  help  ensure  that  objectives  and 
purposes  of  the  grant  program  are  met. 

Scope  of  Work 

The  scofie  of  work  must  be  prepared 
by  the  applicant.  It  is  a  summary  of 
previously  gathered  information 
concerning  the  use  of  the  grant  funds, 
timeframes  for  actions,  key  personnel  to 
be  utilized,  and  the  use  of  other  than 
RTDG  funds.  This  information  will  be 
used  to  monitor  what  is  accomplished 
by  the  grantee. 

Request  for  Appeal 

If  applicable,  this  is  a  letter  from  the 
grantee  requesting  a  review  of  any 
adverse  decision  made  by  RDA. 
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Fvidence  of  Authoiity  To  Exeriite 
[kfctiments 

The  evidence  of  t  uthority  to  execute 
documents  will  be  i  ised  by  FmHA  as 
evidence  that  the  p(  irson  executing 
applicable  grant  do<  :uments  on  the 
behalf  of  the  applicint  organization  has 
the  authority  to  obi  gate  the  applicant 
organization. 


Fviderice  ofFidelit) 


Fidelity  bonds  an  i  required  for  an 


amount  equal  to  the 
funds  on  hand  by  a 
ensiu^  that  if  funds 


greatest  amount  of 
;;rantee.  This  is  to 
are  somehow  lost. 


stolen,  misappropri  ited.  etc.,  that  the 
actual  loss  to  the  gn  mtee  will  be 
mitigated  and  that  f  urposes  of  the  grant 
will  continue. 


PmiPi't  Performanct 


CFRi 


Applicants  are  re< 
project  performance 
accordance  with  7 
3016.  These  reports 
monitor  the 
funds.  The  project 
.shall  include,  but  n^ed 
to: 

1.  A  comparison  ( f 
accomplishments  to 
t^itablished  for  that 

2.  Rea.sons  why  est 
were  not  met: 

3.  Problems.  deia'Js 
conditions  which  w 
attainment  of  plann 
objectives,  prevent 
schedules  or  objecti 
attainment  of  projec 
during  established 
disclosure  shall  be 
statetnent  of  the 
c  onleniplated.  to 

4.  Objet.tives  estaljl 
rt-porting  period; 

5.  Why  available  i 
be  used  or  modified 
compliance  with  an 
on  the  use  of  grant 

Audit  Report 

Audit  reports  will 
accordance  with  7  C 
to  determine  that  grint 
utilized  forapprove< 

A[>-W49.  Certificat 
Free  Workplace  Req 
Alternative  I — for 
Indiindtials 


Report 

uired  to  submit 
reports  in 

parts  3015  and 
are  necessary  to 
appropi  iate  use  of  grant 
p  erformance  report 
'  not  be  limited - 


res  3 


thi 


AD-1049  will  be 
applicant  no  later 
certify  that  the  drug 
requirements  will  be 
this  form  complies 
3017 


Bond  Coverage 


actual 

theobje<:lives 
)eriod: 
ahlished  obj«;<;tives 

.  or  adverse 
II  materially  affect 
d  project 

meeting  of  time 
'es,  or  preclude  th^- 
work  elements 
periods.  This 
afccompanied  by  a 
actipn  taken,  or 

Ive  the  situation; 
ished  for  the  next 


t  le ; 


t  me 


iformation  (aiinot 
—Status  of 
special  conditiojis 
finds. 


bt;  required  in 
R  3013  and  3016 

funds  have  been 
purposes. 

ibn  Regarding  Drug- 
I  lirements  (Grants) 
G\intees  Other  Than 


epcecuted  by  the 
n  grant  closing  to 
ree  workplace 
met.  The  use  of 

With  7CFRpart 


SF-424.1.  Application  for  Federal 
Assistance 

The  SF-424  will  be  utilized  for 
preapplications  for  the  program. 
Applicants  are  initially  requested  to 
utilize  a  preapplication  to  provide 
detailed  information  for  RDA  to  use  in 
determining  eligibility  and  priority  for 
available  funds.  The  information  will  be 
utilized  by  RDA  to  determine  that 
applicants  meet  the  eligibility  criteria 
mandated  by  law  and  have  the 
capability  and  resourt;es  to  carry  out  the 
proposed  projects. 

SF-t24. 1.  Application  for  Federal 
Assistance 

The  application  and  related 
information  will  be  used  by  RDA  to 
approve  the  project.  The  applicants  are 
asked  to  provide  a  minimum  amount  of 
additional  information  with  their 
applications. 

SF-2fi<J.  Financial  Status  Report 

SF-269  will  be  used  by  RDA  to 
quarterly  monitor  the  financial  status  of 
the  grantee.  The  use  of  this  form 
complies  with  7  CFR  parts  .301.5  and 
3016 

SF-27U.  Request  for  Advance  or 
Reimbursement 

SF-270  will  be  submitted  by  the 
grantee  and  used  by  RDA  to  document 
disbursement  of  grant  funds.  The  use  of 
this  form  complies  with  7  CFR  parts 
3015  and  3016. 

Exhibit  A — Agreement  of  Administrative 
Requirements  for  Rural  Technology- 
Development  Grants 

This  exhibit  contains  information 
regarding  the  responsibilities  of  the 
grantee  for  receipt  of  grant  funds  under 
the  Rural  Technology  Development 
Grant  program.  The  grantee  must  read, 
understand,  and  sign  this  agreement. 

Record  Keeping  Requirements 

Financial  Records 

Grantees  must  maintain  financial 
management  systems  and  retain 
financial  records  in  accordance  with 
standards  prescribed  in  7  CFR  parts 
3015  and  3016,  as  appropriate,  in 
accordance  with  terms  and  conditions 
of  the  grant.  Grantee  records  must 
include  an  accurate  accounting  and 
must  document  how  these  funds  an; 
used.  J      .| 

Property  Records 

Grantees  must  maintain  property 
records  in  accordance  with  standards 
prescribed  in  7  CFR  parts  301!i  and 
3016.  as  appropriate,  in  accordance  with 
terms  and  conditions  of  the  grant. 


3.  Use  of  improved  technology. — 
Improved  information  technology  iiiuy 
be  used  by  the  grantee:  however,  ea  .h 
grantee  may  be  relatively  small  and  l.'^^h 
technology  information  transfer  is  ntst 
considered  economically  justifiable  'y 
FmHA  or  the  grantees.  The  collectioi-  of 
information  required  by  this  regulafn  -i 
is  minimal  and  is  more  a  synopsis  of 
grantee  activities  than  original  data. 

4.  Efforts  to  identify  duplication. — 
The  Agency  has  reviewed  all  grant 
programs  it  administers  to  determine 
whrch  programs  may  be  similar  in 
intent  and  purpose.  The  Agency  has 
several  grant  programs  that  are  similar. 
It  is  doubtful  that  an  applicant  would 
apply  for  funding  under  the  RTDG 
program  at  the  same  time  and  for  the 
same  purpose  as  an  application  under 
another  program.  However,  if  there  were 
simultaneous  participation  in  more  than 
one  grant  program,  the  Agency  would 
make  every  effort  to  accommodate  \\w. 
requests  within  the  same  set  of 
applications  and  processing  forms.  This 
effort  is  presently  facilitated  by 
assignment  of  management  of  these 
programs  to  the  same  program  area  of 
responsibility.  If  a  grantee  is  applying 
for.  or  receiving,  a  grant  froni  another 
Federal  agency,  the  forms  and 
documents  furnished  to  the  other 
agency  would  be  utilized  to  the  extent 
possible. 

5.  Why  available  information  cannot 
be  used  or  modified. — As  stated  in  4,  if 
similar  information  is  available  within 
RDA  or  another  agency,  every  effort 
would  be  made  to  utilize  that 
information  as  is  or  in  an  appropriately 
modified  form  for  this  program. 

6.  Methods  to  minimize  ourden  of 
.small  businesses  or  entities. — ^The 
information  to  be  collected  is  in  a 
format  designed  to  minimize  the 
paperwork  burden  on  small  businesses 
and  other  small  entities.  The 
information  collected  is  the  minimum 
needed  by  the  Agency  to  approve  grants 
and  monitor  the  grantee  performance. 

7.  Consequence  if  information 
collection  were  less  frequent. — If  the 
collection  of  information  were 
conducted  less  frequently,  it  could  have 
an  adverse  effect  on  the  Agency's  ability 
to  administer  the  grant  program.  The 
Agency  must  determine  that  the  grant 
funds  are  to  be  used  by  the  eligible 
applicants  for  authorized  purposes. 

8.  Inconsistency  with  guidelines  in  5 
CFR  1320.6.— There  are  no  special 
circumstances  that  require  the 
collection  to  be  conducted  fn  a  manner 
inconsistent  with  the  guidelines  in  7 
CFR  1320.6,  except  for  SF-270.  The  SF- 
270  is  submitted  voluntarily  during  the 
disbursement  period:  requests  are 
limited  to  one  every  30  days. 


9.  Consultation  with  persons  outside 
of  Agency. — The  regulation  is  being 
published  as  an  interim  rule  in  the 
Federal  Register  with  a  request  for 
comments.  Implementation  of  this 
program  is  required  by  legislation.  No 
consultations  have  been  made  at  this 
time;  however.  commeTits  on  the  interim 
rule  will  be  considered. 

10.  Confidentially  provided  to 
respondent. — No  assurance  of 
confidentiality  is  provided  to  applicants 
and  grantees  beyond  that  required  by 
law. 

11.  Questions  of  a  sensitive  nature. — 
There  will  be  no  collection  of  any 
information  that  would  be  considered 
sensitive  in  nature  or  commonly 
considered  private. 

12.  Annualized  costs  to  Federal 
Government  and  respondents.— The 
Agency  estimates  the  cost  to  the 
respondents  to  comply  with  this 
regulation  to  be  $78,715.  This  is  based 
on  an  estimate  of  100  organizations 
filing  a  preapplication  and  the  Agency 
making  50  of  them  a  grant.  The  Agency 
used  $13.00  per  hour  based  on 
information  from  similar  programs.  It  is 
estimated  that  the  primary  respondents 
for  the  grantee  would  be  a  director 
earning  $10.80  to  $15.45  per  hour. 

The  cost  to  the  Federal  Government  to 
collect  and  evaluate  this  information  is 
estimated  to  be  $71,718.  This  includes 
staff  time,  printing,  publication  of 
regulations,  operational  expenses,  and 
overhead.  Staff  time  will  vary  with 
appropriation  levels  because  the  amount 
of  available  resources  does  affect  how 
many  applicants  will  apply  and  need 
evaluation  for  funding  and  how  many 
projects  will  need  monitoring  and 
servicing.  This  estimated  cost  is  based 
on  the  grants  being  approved  and 
serviced  in  the  State  Office. 

13.  Estimate  of  burden.— We  estimate 
the  total  annual  man  hours  required  to 
comply  with  this  regulation  to  be  6,055. 
It  is  estimated  that  100  organizations 
will  file  a  preapplication  and  50 
grantees  will  be  selected  for  funding. 
This  estimate  is  based  on  historical  data 
from  similar  FmHA  programs. 

14.  Reason  for  changes  in  burden. — 
This  is  an  initial  request  for  OMB 
clearance. 

15.  Tabulation,  analysis,  and 
publication  plans.— The  information 
collected  is  not  for  the  purpose  of 
publication. 
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for  the  grantee  would  be  a  director 
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estimated  to  be  $71,718.  This  includes 
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servicing.  This  estimated  cost  is  based 
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4284.504  Definitions. 

4284.505  Applicant  eligibility. 
4284.506-4284.514    [Reservedl 

4284.515  Grant  purjKises. 

4284.516  Ineligible  grant  purposes. 
4284.517-}284.526    IReservedl 

,4284.540    Grant  selection  criteria. 

4284.527  Other  considerations.     . 

4284.528  Application  processing. 
4284.52CM284.539    [Reserved] 
4284.541    Grant  approval,  fund  obligation, 

grant  closing,  and  third-party  financial 
assistance. 
4284.542^284.555    [Reserved] 

4284.556  Docket  preparation  and  Letter  of 
Conditions. 

4284.557  Fund  disbursement. 

4284.558  Reporting. 
4284.559-4284.570    [Reserved] 

4284.571  Audit  requirements. 

4284.572  Grant  servicing. 

4284.573  Programmatic  changes. 

4284.574  Subsequent  grants. 

4284.575  Grant  suspension,  termination, 
and  cancellation. 

4284.576-4284.586     [Reserved] 

4284.587  Exception  authority. 

4284.588  Forms  and  exhibits. 
4284.589-4284.599    [Reserved] 
4284.600    OMB  control  number. 

Subpart  F— Rural  Technology  Developnoent 
Grants 

Sec.  4284.501    Purpose 

(a)  This  subpart  outlines  the  Rural 
Development  Administration's  (RDA) 
policies  and  authorizations  and  sets  forth 
procedures  to  provide  grants  for  technology 
and  cooperative  development  in  rural  areas. 
Grants  will  not  be  awarded  under  this 
subpart  after  July  13. 1995. 

(b)  Grants  for 'establishing  and  operating 
centers  for  rural  technology  or  cooperative 
development  will  be  for  the  primary  purpose 
of  improving  the  economic  condition  of  rural 
areas  by  promoting  the  development  (through 
technological  innovation,  cooperative 
development,  and  adaptation  of  existing 
technology)  and  commercialization  of  new 
services  and  products  that  can  be  produced 
or  provided  in  rural  areas;  new  processes  that 
can  be  utilized  in  the  production  of  products 
in  rural  areas;  and  new  enterprises  that  can 
add  value  to  on-farm  production  through 
processing  or  marketing. 

(c)  Copies  of  all  forms  and  Instructions 
referenced  in  this  subpart  are  available  in  the 
Farmers  Home  Administration  (FmHA)/RDA 
National  Office  or  any  FmHA  State  Office. 

Sec.  4284.502    Policy 

(a)  The  grant  program  will  be  used  to  assist 
in  the  economic  development  of  rural  areas. 

(b)  Funds  allocated  for  use  in  accordance 
with  this  subpart  are  also  to  be  considered  for 
use  by  Native  American  tribes  within  the 
State  regardless  of  whether  State 
development  strategies  include  Indian 
reservations  within  the  State's  boundaries. 
Native  American  tribes  residing  on  such 
reservations  must  have  equal  opportunity 
along  with  other  rxual  residents  to  participate 
in  the  benefits  of  these  programs.  This 
includes  equal  application  of  outreach 
activities  of  RDA  servicing  offices. 


Sec.  4284.503    [Reserved] 
Sec.  4284.504    Definitions 

Approval  official— Any  authorized  FmHA/ 
RDA  official. 

Cooperative—An  association  organized  to 
provide  a  specific  service  with  open 
membership,  equality  in  ownership  and 
control,  limited  return  on  members'  capital, 
and  equitable  methods  to  distribute  any 
excess  earnings  back  to  its  members. 

Cooperative  development— The  startup  or 
expansion  of  a  cooperative  which  will 
promote  the  development  of  new  services 
and  products  that  can  be  produced  or 
provided  in  rural  areas,  new  processes  that 
can  be  utilized  in  the  production  of  products 
in  rural  areas,  and/or  new  enterprises  that 
can  add  value  to  on-farm  production  through 
processing  or  marketing. 

Economic  development— The  growth  of  an 
area  as  evidenced  by  increases  in  total 
income.  emplojTnent  opportunities, 
decreased  outmigration  of  populations,  value 
of  production,  increased  diversification  of 
industry,  higher  labor  force  participation 
rates,  increased  duration  of  emplov-ment, 
higher  wage  levels,  and/or  gains  iti  other 
measurements  of  economic  activity,  such  as 
land  values. 

Nonprofit  institutions — Any  organization 
or  institution,  including  an  accredited 
institution  of  higher  education,  no  part  of  the 
net  earnings  of  which  inures,  or  may  lawfully 
inure,  to  the  benefit  of  any  private 
shareholder  or  individual. 

Project—The  undertaking  for  which  funds 
will  be  used  to  develop  or  operate  a 
technology  and/or  cooperative  development 
center. 

Public  body— Any  Stale,  county,  city, 
township,  incorporated  towns  and  vilJages. 
boroughs,  authorities,  districts,  locally-based 
areawide  economic  development 
organizations,  and  Indian  tribes  on  Federal 
and  State  reservations,  and  other  federally 
recognized  Indian  tribes  in  rural  areas. 

Servicing  office— Any  FmHA/RDA  State 
office. 

Small  business — A  business  which  does 
not  exceed  the  maximum  nimiber  of 
employees  or  annual  receipts  allowed  for  a 
concern  (including  its  affiliates)  to  be 
considered  small  according  to  the  established 
size  standards  for  Small  Business 
Administration  (SBA)  assistance  as  set  forth 
in  13  CFR.  part  121.  The  business  may  be 
operated  on  a  profit  or  nonprofit  basis  but 
must  rely  primarily  on  revenues  of  the 
business  for  operation. 

Tec/ino/ogy— The  application  of  science  to 
industrial  or  commercial  objectives.  The 
entire  body  of  methods  and  material  used  to 
achieve  such  objectives. 

Technology  development— The  creation  of 
new  technology  or  the  use  and  application  of 
existing  technology  to  promote  the 
development  and  commercialization  of  new 
products,  new  processes,  and  new  services 
that  can  be  produced  or  provided  in  rural 
areas. 

Rural  and  rural  area — Includes  all  territory 
of  a  State,  the  Commonwealth  of  Puerto  Rico, 
the  Virgin  Islands  of  the  United  States, 
Guam.  American  Samoa,  or  the 
Commonwealth  of  the  Mariana  Islands  that  is 
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Srv.  4284  505    Applicdt^t 

(d)  Grants  may  be  matje 
nonprofit  institutions 
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receive  any  grant  or  loan  until  the  judgement 
is  paid  in  full  or  otherwise  satisfied.  KDA 
grant  funds  may  not  be  used  to  satisfy  the 
judgement.  Questions  about  whether  or  not  a 
judgement  is  still  outstanding  should  be 
directed  to  the  Office  of  the  General  Counsel 

(oc;c). 

Sees.  4284.506-4284.514    /flesenerf/ 

Sec  4284.575    Grant  Purposes 

Grant  funds  may  be  used  to  f>ay  up  to  75 
percent  of  the  costs  for  establishing  and/or 
operating  centers  for  rural  technology-  and/or 
cooperative  development.  Applicant's 
contribution  may  be  in  cash  or  third  party  in- 
kind  contribution  in  accordance  with  parts 
3015  and  3016  of  this  title.  Grant  funds  may 
be  used  for.  but  are  not  limited  to,  the 
following  purposes: 

(a)  Technology  research,  investigations, 
and  basic  feasibility  studies  in  any  field  or 
discipline  for  the  purpose  of  generating 
principles,  facts,  technical  knowledge,  new 
technology,  or  other  information  that  may  be 
useful  to  rural  industries,  cooperatives, 
agribusinesses,  and  other  persons  or  entities 
in  rural  areas  served  by  such  centers  in  the 
development  and  commercialization  of  new 
products,  processes,  or  services. 

(b)  The  collection,  interpretation,  and 
dissemination  of  principles,  facts,  technical 
knowledge,  new  technology,  or  other 
information  that  may  be  useful  to  nu-al 
industries,  coopteratives.  agribusinesses,  and 
other  persons  or  entities  in  rural  areas  served 
by  the  center  in  the  development  and 
commercialization  of  new  products, 
processes,  or  services. 

(cl  Providing  training  and  instruction  for 
individuals  residing  in  rural  areas  served  by 
the  center  with  resp>ect  to  the  development 
(through  technological  innovation, 
cooperative  development,  and  adaptation  of 
existing  technolog>)  and  commercialization 
of  new  products,  processes,  or  services. 

(d)  Providing  loans  and  grants  to 
individuals,  small  businesses  and 
cooperatives  in  rural  areas  for  purposes  of 
generating,  evaluating,  developing  and 
commercializing  new  products,  processes,  or  • 
services. 

(e)  Providing  technical  assistance  and 
advisory  services  to  individuals,  small 
businesses,  cooperatives,  and  industries  in 
rural  areas  served  by  the  center  for  purposes 
of  developing  and  commercializing  new 
products,  processes,  or  services. 

(f)  Providing  research  and  support  to 
individuals,  small  businesses,  cooperatives, 
and  industries  in  rural  areas  served  by  the 
center  for  purposes  of  developing  new 
agricultural  enterprises  to  add  value  to  on- 
farm  production  through  processing  or 
marketing. 

(g)  Paying  up  to  75  percent  of  the 
administrative  costs  of  the  applicant  in 
carrying  out  its  projects. 

(h)  Equipment  and  materials  necessary  to 
carry  out  other  eligible  grant  purposes  under 
this  s€?ction. 

Sec.  4284.516    Ineligible  Grant  Purposes 

Grant  funds  may  not  be  used  to: 

(a)  Pay  more  than  75  percent  of  a  project 
cost. 

(b)  Pay  more  than  75  percent  of 
administrative  costs. 


(c)  Duplicate  current  services  or  replace  or 
substitute  support  previously  provided. 

(d)  Pay  costs  of  preparing  the  application 
package  for  funding  under  this  program. 

(e)  Pay  costs  incurred  prior  to  the  effiKrtive 
date  of  the  grant  made  under  this  subpart. 

(f)  Pay  for  building  construction  or  the 
purchase  of  real  estate  or  vehicles;  improving 
and/or  renovation  of  office  space;  or  repair  or 
maintenance  of  privately-owned  property. 

(g)  Fund  political  activities. 

(h)  Pay  for  assistance  to  any  private 
business  enterprise  which  does  not  have  at 
least  51  percent  ownership  by  those  who  art; 
either  citizens  of  the  United  States  or  reside 
in  the  United  States  after  t)eing  legally 
admitted  for  permanent  residence. 

Sees.  4284.517-4264.526    [Resenvdl 

See.  4284.527    Other  Considerations 

(a)  C/vi7  rights  compliance  requirements. 
All  grants  made  under  this  subpart  are 
subject  to  the  requirements  of  Title  VI  of  the 
Civil  Rights  Act  of  1964  which  prohibits 
discrimination  on  the  basis  of  race,  color,  and 
national  origin  as  outlined  in  subpan  E  of 
part  1901  of  this  title.  In  addition,  the  grants 
made  under  this  subpart  are  subject  to  the 
requirements  of  section  504  of  the 
Rehabilitation  Act  of  1973  which  prohibits 
discrimination  on  the  basis  of  handicap;  the 
requirements  of  the  Age  Discrimination  Act 
of  1975  which  prohibits  discrimination  on 
the  basis  of  age;  and  Title  III  of  the 
Americans  with  Disabilities  Act.  Pub.  L.  101- 
336.  which  prohibits  discrimination  on  the 
basis  of  disability  by  private  entities  in  placfts 
of  public  accommodations. 

(d)  Environmental  requirements. 

(1)  General  applicability.  Unless 
specifically  moidified  by  this  section,  the 
requirements  of  subpart  G  of  part  1940  of  this 
title  apply  to  this  subpart.  RDA  will  give 
particular  emphasis  to  ensuring  compliance 
with  the  environmental  policies  contained  in 
§§  1940.303  and  1940.304  of  subpart  G  of 
part  1940  of  this  title.  Although  the  purpose 
of  the  grant  program  established  by  this 
subpart  is  to  improve  business,  industry,  and 
employment  in  rural  areas,  this  purpose  is  to 
be  achieved,  to  the  extent  practicable, 
without  adversely  affecting  important 
environmental  resources  of  rural  areas  such 
as  important  farmland  and  forest  lands, 
prime  rangelands.  wetland  and  floodplains. 
Prospective  recipients  of  grants,  therefore.  ' 
must  consider  the  potential  environmental 
impacts  of  their  applications  at  the  earliest 
planning  stages  and  develop  plans  and 
projects  that  minimize  the  potential  to 
adversely  impact  on  the  environment. 

(2)  Technical  assistance.  An  application 
for  a  technical  assistance  project  is  generally 
excluded  from  the  environmental  review 
process  by  §  1940.333  of  subpart  G  of  part 
1940  of  this  title.  However,  as  further 
specified  in  that  section,  the  grafitee  of  a 
technical  assistance  grant,  in  the  process  of 
providing  technical  assistance,  must  consider 
the  potential  environmental  impacts  of  the 
recommendations  provided  to  the  recipient 
of  the  technical  assistance. 

(3)  Applications  for  grants  to  provide 
financial  assistance  to  third-party  recipients. 
As  part  of  the  preapplication.  the  applicant 
nnist  provide  a  complete  Form  FmHA  1940- 


20,  "Request  for  Environmental 
Information,"  for  each  project  specifically 
identified  in  its  plan  to  provide  financial 
assistance  to  third  parties  who  will  undertake 
eligible  projects  with  such  assistance.  RDA 
will  review  the  preapplication,  supporting 
materials,  and  any  required  Forms  FmHA 
1910-20  and  initiate  a  Class  II  assessment  for 
the  preapplication  in  accordance  with 
§  1940.318  ofsubpartG  of  part  1940  of  this 
title.  This  assessment  will  focus  on  the 
potential  cumulative  impacts  of  the  projects 
as  well  as  any  environmental  concerns  or 
problems  that  are  associated  with  individual 
projects  and  that  can  be  identified  at  this 
time  from  the  information  submitted. 
Pecause  RDA's  approval  of  this  type  of  grant 
application  does  not  constitute  RDA  s 
commitment  to  the  use  of  grant  funds  for  any 
idantified  third-party  projects  (see  §4284.541 
of  this  subpart),  no  public  notification 
reiiuirements  for  a  Class  11  assessment  will 
apply  to  the  preapplication.  After  the  grant 
is  approved,  each  third-party  project  to  be 
assisted  under  the  grant  will  undergo  the 
applicable  environmental  review  and  public 
notification  requirements  in  subpart  G  of  part 
1940  of  this  title  prior  to  RDA  providing  its 
consent  to  the  grantee  to  assist  the  third-party 
project.  If  the  preapplication  reflects  only  one 
specific  project  which  is  specifically 
identified  as  the  third-party  recipient  for 
financial  assistance,  RDA  may  perform  the 
appropriate  environmental  assessment  in 
accordance  with  the  requirements  of  subpart 
G  of  part  1940  of  this  title  and  forego 
initiating  a  Class  II  assessment  with  no 
public  notification.  However,  the  applicant 
must  be  advised  that  if  the  recipient  or 
project  changes  after  the  grant  is  approved, 
the  project  to  be  assisted  under  the  grant  will 
undergo  the  applicable  environmental  review 
and  public  notification  requirements  in 
subpart  G  of  part  1940of  this  title. 

(c)  Govemmentwide  debarment  and 
suspension  (nonprocurementj  and 
requirements  for  drug- free  workplace.  All 
projects  must  comply  with  the  requirements 
set  forth  in  part  3017  of  this  title  and  FmHA 
Instruction  1940-M  (available  in  any  State 
RDA/FmHA  office). 

(d)  Restrictions  on  lobbying.  All  grants 
must  comply  with  the  lobbying  restrictions 
set  forth  in  part  3018  of  this  title. 

(e)  Excess  capacity  or  transfer  of 
employment. 

(1)  If  a  proposed  grant  is  for  more  than  SI 
million  and  will  increase  direct  em.ploymenf 
by  more  than  50  employees,  the  applicant 
will  be  requested  to  provide  wTitten  support 
for  an  RDA  determination  that  the  proposal 
will  not  result  in  a  project  which  is 
calculated  to.  or  likely  to,  result  in: 

(i)  The  transfer  of  any  employment  or 
business  activity  from  one  area  to  another 
(this  limitation  shall  not  prohibit  assistance 
for  the  expansion  of  an  existing  business 
entity  through  the  establishment  of  a  new 
branch,  affiliate,  or  subsidiary  of  such  entity 
if  the  expansion  will  not  result  in  an  increase 
in  the  unemployment  in  the  area  of  original 
location  or  in  any  other  area  where  such 
entity  conducts  business  operations  unless 
there  is  reason  to  believe  that  such  expansion 
is  being  established  with  the  intention  of 
closing  down  the  operations  of  the  existing 
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20,  "Request  for  Environmenlal 
Information,"  for  each  project  specifically 
identified  in  its  plan  to  provide  financial 
assistance  to  third  parties  who  will  undertake 
eligible  projects  with  such  assistance.  RDA 
will  review  the  preapplication,  supporting 
materials,  and  any  required  Forms  FmHA 
1910-20  and  initiate  a  Class  II  assessment  for 
thf  preapplication  in  accordance  with 
§  1940.318  of  subpart  G  of  part  1940  of  this 
title.  This  assessment  will  focus  on  the 
potential  cumulative  impacts  of  the  projects 
as  well  as  any  environmental  concerns  or 
problems  that  are  associated  with  individual 
projects  and  that  can  be  identified  at  this 
time  from  the  information  submitted. 
Petause  RDA's  approval  of  this  type  of  grant 
application  does  not  constitute  RDA's 
commitment  to  the  use  of  grant  funds  for  any 
id3ntified  third-party  projects  (see  §4284.541 
of  this  subpart),  no  public  notification 
reijuirements  for  a  Class  11  assessment  will 
apply  to  the  preapplication.  After  the  grant 
is  approved,  each  third-party  project  to  be 
assisted  under  the  grant  will  undergo  the 
applicable  environmental  review  and  public 
notification  requirements  in  subpart  G  of  part 
1940  of  this  title  prior  to  RDA  providing  its 
consent  to  the  grantee  to  assist  the  third-party 
project.  If  the  preapplication  reflects  only  one 
specific  project  which  is  specifically 
identified  as  the  third-party  recipient  for 
financial  assistance,  RDA  may  perform  the 
appropriate  environmental  assessment  in 
accordance  with  the  requirements  of  subpart 
G  of  part  1940  of  this  title  and  forego 
initiating  a  Class  II  assessment  with  no 
public  notification.  However,  the  applicant 
must  be  advised  that  if  the  recipient  or 
project  changes  after  the  grant  is  approved, 
the  project  to  be  assisted  under  the  grant  will 
undergo  the  applicable  environmental  review 
and  public  notification  requirements  in 
subpart  G  of  part  1940  of  this  title. 

(c)  Govemmentwide  dehcrment  and 
suspension  (nonprocurement]  and 
requirements  for  drug- free  workplace.  All 
projects  must  comply  with  the  requirements 
set  forth  in  part  3017  of  this  title  and  FmHA 
Instruction  1940-M  (available  in  any  State 
RDA/FmHA  office). 

(d)  Restrictions  on  lobbying.  All  grants 
must  comply  with  the  lobbying  restrictions 
set  forth  in  part  3018  of  this  title. 

(e)  Excess  capacity  or  transfer  of 
employment. 

(1)  If  a  proposed  grant  is  for  more  than  SI 
million  and  will  increase  direct  employment 
by  more  than  50  employees,  the  applicant 
will  be  requested  to  provide  wTitten  support 
for  an  RDA  determination  that  the  proposal 
will  not  result  in  a  projsct  which  is 
calculated  to,  or  likely  to,  result  in: 

(i)  The  transfer  of  any  employment  or 
business  activity  from  one  area  to  another 
(this  limitation  shall  not  prohibit  assistance 
for  the  expansion  of  an  existing  business 
entity  through  the  establishment  of  a  new 
branch,  affiliate,  or  subsidiary  of  such  entity 
if  the  expansion  will  not  result  in  an  increase 
in  the  unemployment  in  the  area  of  original 
location  or  in  any  other  area  where  such 
entity  conducts  business  operations  unless 
there  Is  reason  to  believe  that  such  expansion 
is  being  established  with  the  intention  of 
closing  down  the  operations  of  the  existing 


business  entity  in  the  area  of  its  original 
location  or  in  any  other  area  where  it 
conducts  such  operations),  or 

(ii)  An  increase  in  the  production  of  goods, 
materials,  or  commodities  or  the  availability 
of  services  or  facilities  in  the  area  when  there 
is  not  sufficient  demand  for  such  goods, 
materials,  commodities,  ser\'iccs,  or  facilities 
to  employ  the  efficient  capacity  of  existing 
competitive  conmiercial  or  industrial 
enterprises,  unless  such  financial  or  other 
assistance  will  not  have  an  adverse  effect 
upon  existing  competitive  enterprises  in  the 
area.  The  ppplicant's  written  support  will 
consist  of  a  resolution  from  the  applicant  and 
Form  FmHA  449-22,  "Certification  of  Non- 
Hclocation  and  Market  and  Capacity 
Information  Report,"  from  each  existing  and 
future  occupant  of  the  site.  The  applicant 
nay  use  Guide  2  of  subpart  G  of  part  1942 
(available  in  any  State  RDA/FmHA  office)  as 
an  example  in  preparing  the  resolution. 
Future  occupants  of  the  site  must  be  certified 
by  Department  of  Labor  (DOL)  as  outlined  in 
paragraph  (e)(3)  of  this  section  for  a  period 
of  3  years  after  the  initial  certification  by 
DOL. 

(2)^ RDA  will  check  each  document  for 
completeness  and  accuracy  and  submit  nine 
copies  of  each  to  the  National  Office  for 
forwarding  to  DOL. 

(3)  Grants  shall  not  be  made  if  the 
Secretary  of  Labor  certifies  within  30  days 
after  the  matter  has  been  subm(|ted  by  the 
Secretary  of  Agriculture  that  the  provisions 
of  paragraph  (eMl)  of  this  section  have  not 
I'.-en  met.  Information  for  obtaining  this 
certification  will  be  submitted,  in  writing,  by 
the  applicant  to  RDA.  The  information  will 
be  submitted  to  DOL  by  the  RDA  National 
Office.  Grant  approval  may  be  given  and 
ftinds  may  be  obligated,  subject  to  the  DOL 
certification  being  received,  provided  RDA 
has  made  its  own  separate  determinations  of 
(e)(l)(i)  and  (ii)  of  this  section  when 
applicable. 

(f)  Management  assistance.  Grant 
recipients  will  be  supervised,  as  necessary,  to 
ensure  that  projects  are  completed  in 
accordance  with  approved  plans  and 
specifications  and  that  funds  are  expended 
for  approved  purposes.  Grants  made  under 
this  subpart  will  be  administered  under,  and 
are  subject  to  parts  3015,  3016,  and  3017  of 
this  title,  as  appropriate,  and  established 
KDA  guidelines. 

(g)  National  Historic  Preservation  Act  of 
1966.  All  projects  will  be  in  compliance  with 
the  National  Historic  Preservation  Act  of 
1^66  in  accordance  with  subpart  F  of  part 
1901  of  this  title. 

(h)  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act.  All 
projects  must  comply  with  the  requirements 
set  forth  in  part  21  of  this  title. 

(j)  Floodplains  and  wetlands.  All  projects 
must  comply  with  Executive  Order  11988, 
"Floodplain  Management,"  and  Executive 
Order  11990,  "Protection  of  Wetlands." 

(j)  Flood  or  mudslide  hazard  area 
precautions.  If  the  grantee  financed  project  is 
in  a  flood  or  mudslide  area,  fiood  or 
mudslide  insurance  must  be  provided. 

(k)  Termination  of  Federal  requirements. 
Once  the  grantee  has  provided  29  assistance 
to  projects  from  a  revolving  fund,  in  an 


amount  equal  to  the  grant  provided  by  RDA. 
the  requirements  imposed  on  the  grantee 
shall  not  be  applicable  to  any  new  projects 
thereafter  financed  from  the  revolving  funds. 
Such  new  projects  shall  not  be  considered  as 
being  derived  from  Federal  funds. 

(1)  Intergovernmental  review.  Grant  projects 
are  subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.  A  revolving  fund 
established  in  whole,  or  in  part,  with  grant 
funds  will  also  be  considered  a  project  for  the 
pjrpose  of  intergovernmental  review  as  well 
as  the  specific  projects  funded  with  grant 
funds  from  the  revolving  loan  project.  For 
each  project  to  be  assisted  with  a  grant  under 
this  subpart  and  for  which  the  State  has 
elected  to  review  the  project  under  their 
intergovernmental  review  process,  the  State 
Point  of  Contact  must  be  notified. 
Notification,  in  the  form  of  a  project 
description,  can  be  initiated  by  the  grantee. 
Any  comments  from  the  State  must  be 
included  with  the  grantee's  request  to  use 
RDA  grant  funds  for  the  specific  project. 
Prior  to  RDA's  decision  on  the  request, 
compliance  with  requirements  of 
intergovernmental  consultation  must  be 
demonstrated  for  each  project.  These 
roquirements  should  be  tarried  out  in 
accordance  with  subpart  V. 
"Intergovernmental  Review  of  Department  of 
Agriculture  Programs  and  Activities,'  of  part 
;J015  of  this  title  (see  subpwrt  J  of  part  1940 
of  this  title,  available  in  any  State  RDA/ 
-  FmHA  office). 

Sec.  4284.528    Application  Processing 

(a)  Preappiications. 

(1)  Applicants  will  file  an  original  and  one 
copy  of  Standard  Form  (SF)-424.1, 
"Application  for  Federal  Assistance  (For 
Non-construction),"  with  the  appropriate 
RDA  office.  This  form  is  available  in  any 
State  RDA/FmHA  office. 

(2)  All  preappiications  ^hall  be   ■ 
Eccompanied  by: 

(i)  Evidence  of  applicant's  legal  existence 
and  authority  to  perform  the  proposed 
activities  under  the  grant. 

(ii)  Latest  financial  information  to  show  the 
organization's  financial  capacity  to  earn,-  out 
the  proposed  work.  At  a  minimum,  the 
information  should  include  a  balance  sheet 
and  an  income  statement.  A  current  audit 
report  is  preferred  where  one  is  reasonably 
obtainable. 

(iii)  Estimated  breakdown  of  total  costs, 
including  costs  to  be  funded  by  the  applicant 
as  well  as  other  sources.  Other  sources 
should  be  identified.  Certification  must  be 
provided  from  the  applicant  that  its  matching 
share  to  the  project  is  available  and  will  be 
used  for  the  project.  The  matching  share 
must  meet  the  requirements  of  parts  301 5 
and  3016  of  this  title.  Certifications  from  an 
authorized  representative  of  each  source  of 
funds  must  be  provided  indicating  that  funds 
are  available  and  will  be  used  for  the 
proposed  project. 

(iv)  Budget  and  description  of  the 
accounting  system  in  place  or  proposed. 

(v)  Area  to  be  served,  identihing  each 
government  unit,  i.e.,  town,  county,  etc..  If 
affected  by  the  proposed  project  and 
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(H)  Provisions  that  the  applicant  will  take 
all  practicable  steps  to  develop  continuing 
sources  of  financial  support  for  the  center, 
particularly  from  sources  in  the  private 
sector. 

(I)  Provisions  for 

(1)  Monitoring  and  evaluating  its  activities; 
and 

(2)  Accounting  for  money  received  and 
expended  by  the  institution  under  this 
subpart. 

(1)  Provisions  that  the  applicant  will 
provide  for  the  optimal  application  of 
technology  and  cooperative  developnrjcnt  in 
rural  areas,  especially  those  areas  adversely 
affected  by  adverse  agricultural  economic 
conditions,  through  the  establishment  of 
demonstration  projects  and  subcenters  for; 

(J)  Rural  technology  development  where 
the  technology  can  be  implemented  by 
communities,  community  colleges, 
businesses,  cooperatives,  and  other 
institutions;  or 

(2)  Cooperative  development  where  such 
development  can  be  implemented  by 
cooperatives  to  improve  local  economic 
conditions. 

(xiv)  If  grant  funds  are  to  be  used  for  the 
purpose  of  making  loans  and/or  grants  to 
eligible  individuals,  small  businesses,  or 
cooperatives  (ultimate  recipients)  in  rural 
areas  for  eligible  purposes  under  this  subpart, 
the  applicant  shall  develop  a  plan  which 
outlines  the  ^rposes  and  administration  of 
the  fund  and  mclude  a  copy  of  a  propiosed 
agreement  to  be  used  between  the  applicant 
and  the  ultimate  recipient(s)  which  includes 
the  following: 

(A)  An  assurance  that  the  responsibilities 
of  the  grantee,  as  a  recipient  of  grant  funds 
under  this  subpart,  are  passed  on  to  the 
ultimate  recipient  and  the  ultimate  recipient 
understands  its  responsibilities  to  comply 
with  the  requirements  set  forth  in  this 
subpart,  including  parts  3015  and  3016  of 
this  title. 

(B)  Provisions  that  the  ultimate  recipient 
will  comply  with  debarment  and  suspension 
requirements  contained  in  part  3017  of  this 
title  and  will  execute  Form  AD-1048. 
"Certification  Regardirig  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions." 

(C)  Provisions  that  the  ultimate  recipient 
will  execute  Form  FmHA  400-1,  "Equal 
Opportunity  Agreement,"  and  Form  FmH.A 
40O— 4,  "Assurance  Agreement." 

(D)  Clear  documentation  that  the  ultimate 
recipient  understands  its  responsibilities  to 
the  applicant. 

(E)  Clear  documentation  that  the  applicant 
understands  its  responsibilities  in  monitoring 
the  ultimate  recipient's  activities  under  the 
grant  and  the  applicant's  plan  for  such 
monitoring. 

(F)  Brief  written  narrative  addressing  all 
items  in  §  4264.540(a)  of  this  subpart, 
regarding  grant  selection  criteria. 

(3)  [Reserved] 

(4)  Applicants  whose  preapplications  are 
found  to  be  ineligible  will  be  given  notice  by 
use  of  Form  AD-622  and  advised  of  their 
appeal  rights  under  subpart  B  of  part  1900  of 
this  title. 

(5)  If  at  any  time  prior  to  grant  approval  it 
is  decided  that  favorable  action  will  not  be 


taken  on  a  preapplication  or  application,  the 
RDA  will  notify  the  applicant  in  writing  of 
the  reasons  why  the  request  was  not 
favorably  considered.  The  notification  will 
advise  the  applicant  of  appeal  rights  under 
subpart  B  of  part  1900  of  this  title. 

(6)  Applicants  eligible  for  funding  within 
the  available  funds  will  be  provided  forms 
and  instructions  for  filing  a  complete 
application.  Applicants  should  be  advised 
against  incurring  obligations  which  cannot  be 
fulfilled  without  RDA  funds. 

(b)  Applications.  Upon  notification  on 
Form  AD-622  that  the  applicant  is  eligible 
for  funding,  the  following  will  be  submitted 
to  the  RDA  by  the  applicant: 

(l)SF  424.1. 

(2)  Proposed  scope  of  work,  detailing  the 
proposed  activities  to  be  accomplished  and 
timeframes  for  completion  of  each  activity. 

(3)  Proposed  budget,  including  source  and 
amount  of  applicant  contribution  and  any 
other  funding  sources  for  the  proposed 
project. 

(4)  Other  requeste<l  information  nrc^dod  by 
RDA  to  make  a  grant  award  determination. 

(c)  Applicant  response.  If  the  applicant 
fails  to  submit  the  application  and  related 
material  by  the  date  shown  on  Form  AD-622 
(normally  30  days  from  the  date  of  Form  AD- 
622).  RDA  may  discontinue  consideration  of 
the  application.  Appeafrights  will  be  given 
in  accordance  with  subpart  B  of  part  1900  of 
this  title. 

Sees.  4284.529-4284.539    lllesenvd] 

Sec.  4284.540    Grant  Selection  Criteria 

Grants  will  be  awarded  under  this  subpart 
on  a  competitive  basis.  The  priorities 
described  below  will  be  used  by  the  RDA  to 
rate  preapplications  and  applications.  Points 
will  be  distributed  as  indicated  in  paragraph 
(a)  of  this  section.  Points  will  be  distributed 
according  to  ranking  as  compared  with  other 
preapplications/  applications  on  hand.  A 
copy  of  the  score  sheet  (Exhibit  B)  (available 
in  any  State  RDA/FmHA  Office)  should  be 
placed  in  the  casefile  for  future  reference. 

(a)  The  selection  criteria  are  as  follows: 

(1)  Economic  conditions.  Preference  will  be 
given  to  proposed  projects  which  will  serve 
a  rural  area(s)  that  has  few  rural  industries 
and  agribusinesses;  high  levels  of 
unemployment  or  underemployment;  high 
rates  of  outmigration  of  people,  businesses, 
and  industries;  and  low  levels  of  per  capita 
income.  RDA  will  consider  data  supporting 
these  demographics  from  the  United  States 
Bureau  of  the  Census  or  other  reliable  data 
from  recognized  local,  regional.  State  or 
Federal  sources  or  from  surveys  conducted 
by  reliable,  impartial  sources.  Outmigration 
of  businesses  and  industries,  for  example, 
may  be  supported  by  county  business 
patterns  data  available  frt)m  the  Bureau  of  the 
Census.  Data  to  support  all  categories  must 
be  for  the  most  current  full  calendar  year  for 
which  the  data  is  available  and  the  3 
calendar  years  prior  to  that  year.  The 
competitive  range  for  proposed  projects  is  as 
follows: 

(i)  Number  of  rural  industries  and 
agribusinesses  in  comparison  with  the 
population  of  the  area(s)  to  be  served:  1  or 
less  per  5.000  residents — 25  points;  1  or  less 
per  3.000  residents — 15  points;  or  1  or  less 
per  1 ,000  residents — 5  points. 


(ii)  Unemployment  rate  in  the  area(s)  to  be 
served:  Exceeds  the  State  rate  by  25  percent 
or  more— 15  points;  or  exceeds  the  State  rate 
by  less  than  25  percent  but  more  than  5 
percent— 10  points. 

(iii)  UnderemployTnent  in  the  area(s)  to  be 
served  exceeds  the  State  rate  of 
underemployment  by  25  percenter  more — 20 
points;  exceeds  the  State  rate  by  less  than  25 
percent — 10  points;  or  is  equal  to  or  less  than 
State  rate — 0  points, 

(iv)  Outmigration  of  rural  residents  from 
the  area(s)  as  evidenced  by  a  population  loss 
in  the  last  full  calendar  year  of  at  lea-st  20 
percent — 20  points. 

(v)  Outmigration  of  business  and  industry 
and/or  business  and  industry  closures  in  the 
area(s)  of  at  least  20  percent  in  the  last  3 
years — 20  points. 

(vi)  Average  per  capita  income  of  the 
area(s)  is  less  than  the  State  average  by:  50 
percent — 25  points;  or  25  percent — 10  points. 

(2)  Project  proposal.  The  project  proposal 
will  contribute  the  most  to  the  improvement 
of  economic  conditions  of  the  rural  area(s) 
by: 

(i)  Creation  of  industries  or  agribusine.sses 
in  the  area{s):  1  or  more  per  5,000  residents— 
20  points;  1  or  more  per  10,000  residents — 
10  points;  or  1  or  more  per  20.000  residents — 
5  points. 

(ii)  Increasing  emplojTnent  by  10  percent 
or  more — 10  points. 

(iii)  Stemming  the  flow  of  outmigration  of 
people,  businesses,  or  industries  by  10 
"percent  or  more — 10  points. 

(iv)  Increasing  the  tax  base  of  the  aroa(s)  by 
2  percent  or  more — 5  points. 

(3)  Applicant  experience.  The  applicant 
demonstrates  capability  to  transfer  for 
practical  application  in  rural  areas  the 
technology  generated  and  demonstrates  the 
ability  to  commercialize  products,  processes, 
services,  and  enterprises  in  rural  areas — 15 
points. 

(b)  Review  of  decision.  Each  application  for 
assistance  will  be  carefully  reviewed  in 
accordance  with  the  priorities  established  in 
this  section.  A  priority  rating  will  be  assigned 
to  each  application.  Applications  selected  for 
funding  will  be  based  on  the  priority  rating 
assigned  each  application  and  the  total  funds 
available.  All  applications  submitted  for 
funding  should  contain  sufficient 
information  to  permit  RDA  to  complete  a 
thorough  priority  rating.  When  a 
determination  is  made  that  favorable  action 
will  not  be  taken  on  a  preapplication  or 
application,  the  applicant  will  be  notified  in 
writing  of  the  reasons  why  the  request  was 
not  favorably  considered.  The  notification  to 
the  applicant  will  state  that  a  review  of  this 
decision  by  RD.^  mqy  be  requested  by  the 
applicant  in  accordance  with  subpart  B  of 
part  1900  of  this  title. 

Sec.  4284.541     Grant  Approval.  Fund 
Obligation,  Grant  Closing,  and  Third-Party 
Financial  Assistance 

A  copy  of  the  executed  Form  FmHA  1940- 
1,  "Request  for  Obligation  of  Funds, "  and  the 
iipproved  scope  of  work  will  be  sent  to  the 
applicant  on  the  obligation  date.  The  grant 
will  be  considered  closed  on  the  obligation 
date.  Exhibit  A  of  this  subpart,  available  in 
.my  State  RDA/FmHA  office,  shall  become  a 
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(ii)  Unemployment  rate  in  the  ared(s)  to  be 
served:  Exceeds  the  State  rate  by  25  percent 
or  more — 15  points;  or  exceeds  the  State  rate 
by  less  than  25  percent  but  more  than  5 
percent— 10  points. 

(iii)  UnderemplojTnent  in  the  area(s)  to  be 
served  exceeds  the  State  rate  of 
underemployment  by  25  percent  t)r  more — 20 
points;  exceeds  the  State  rate  by  less  than  25 
percent — 10  points;  or  is  equal  to  or  less  than 
State  rate — 0  points. 

(iv)  Outmigration  of  rural  residents  from 
the  area(s)  as  evidenced  by  a  population  loss 
in  the  last  full  calendar  year  of  at  least  20 
percent — 20  points. 

(v)  Outmigration  of  business  and  industry 
and/or  business  and  industry  closures  in  the 
area(s)  of  at  least  20  percent  in  the  last  3 
years — 20  points. 

(vi)  Average  per  capita  income  of  the 
area(s)  is  less  than  the  State  average  by:  50 
percent — 25  points;  or  25  percent — 10  points. 

(2)  Project  proposal.  The  project  proposal 
M-ill  contribute  the  most  to  the  improvement 
of  economic  conditions  of  the  rural  area(s) 
by: 

(i)  Creation  of  industries  or  agribusinesses 
in  the  area(s):  1  or  more  per  5,000  residents— 
20  points;  1  or  more  per  10,000  residents — 
10  points;  or  1  or  more  per  20.000  resident.s— 
5  points. 

(ii)  Increasing  emplo\7nent  by  10  percent 
or  more — 10  points. 

(iii)  Stemming  the  flow  of  outmigration  of 
people,  businesses,  or  indu.stries  by  10 
"  percent  or  more — 10  points. 

(iv)  Increasing  the  tax  base  of  the  an'a(s)  by 
2  percent  or  more — 5  points. 

(3)  Applicant  experience.  The  applicant 
demonstrates  capability  to  transfer  for 
practical  application  in  rural  areas  the 
technology  generated  and  demonstrates  the 
ability  to  commercialize  products,  processes, 
services,  and  enterprises  in  rural  areas — 15 
points. 

(b)  Review  of  decision.  Each  application  for 
assistance  will  be  carefully  reviewed  in 
accordance  with  the  prior-ifies  established  in 
this  section.  A  priority  rating  will  be  assigned 
to  each  application.  Applications  selected  for 
funding  will  be  based  on  the  priority  rating 
assigned  each  application  and  the  total  funds 
available.  All  applications  submitted  for 
funding  should  contain  sufficient 
information  to  permit  RDA  to  complete  a 
thorough  priority  rating.  When  a 
determination  is  made  that  favorable  action 
will  not  be  taken  on  a  preapplication  or 
application,  the  applicant  will  be  notified  in 
writing  of  the  reasons  why  the  request  was 
not  favorably  considered.  The  notification  to 
the  applicant  will  state  that  a  review  of  this 
decision  by  RDA  mqy  be  requested  by  the 
applicant  in  accordance  with  subpart  B  of 
part  1900  of  this  title. 

Sec.  4284.541     Grant  Approval.  Fund 
Obligation,  Grant  Closing,  and  Third-Party 
Financial  Assistance 

A  copy  of  the  executed  Form  FmHA  1940- 
1,  "Request  for  Obligation  of  Funds,"  and  the 
approved  scope  of  work  will  be  sent  to  the 
applicant  on  the  obligation  date.  The  grant 
will  be  considered  closed  on  the  obligation 
(late.  Exhibit  A  of  this  subpart,  available  in 
My  State  RDA/FmHA  office,  shall  become  a 


permanent  part  of  Form  FmH.A  1940-1  when 
grant  funds  are  involved,  and  the  following 
paragraphs  will  appear  in  the  comment 
section  of  that  form  as  appropriate: 

(a)  "The  grantee  understands  the 
requirements  for  receipt  of  funds  under  the 
Rural  Technology  Development  Grant 
program.  The  grantee  assures  and  certifies 
that  it  is  in  compliance  with  all  applicable 
laws,  regulations.  Executive  Orders,  and 
other  generally  applicable  requirements, 
including  those  set  forth  in  exhibit  A  of 
subpart  F  of  part  4284  of  this  chapter, 
available  in  any  State  RDA/FmHA  Office,  7 
CFR  parts  3015,  3016,  3017.  and  3018 

(including  revisions  through (date 

of  grant  approval));  and  the  Letter  of 
Conditions  and  the  approved  scope  of  work." 

(b)  For  grants  involving  the  es,;iblishment- 
of  a  revolving  loan  program  to  benefit  third 
parties,  the  following  statement  shall  also  be 
added  to  the  comment  section  of  Form 
FmHA  1940-1:  "The  grantee  furthermore 
agrees  to  use  grant  funds  for  the  purposes 
outlined  in  the  Scope  of  Work  approved  by 
RDA." 

Sec.  4284.542-4284.555    IReserved] 

Sec.  4284.558    Docket  Preparation  and 
Letter  of  Conditions 

(a)  The  following  forms  and  documents 
will  be  part  of  the  giant  docket: 

(1)  Form  FmHA  400-1  for  the  applicant 
and  recipients  of  the  technical  assistance, 
loans  under  a  revolving  loan  fund,  and  rural 
learning  projects  if  the  recipients  are  other 
than  individuals. 

(2)  Form  FmHA  400-4  for  the  applicant 
and  recipients  of  the  technical  assistance  or 
loans  under  a  revolving  loan  fund. 

(3)  Scope  of  work  and  budget  prepared  by 
the  applicant. 

(4)  Form  FmHA  1940-1. 

(5)  Resolution  of  the  Board,  if  appropriate, 
approving  the  grant  application. 

(6)  Evidence  of  authority  fOr  individual,  in 
the  applicant's  organization,  to  execute  grant 
documents. 

(7)  Evidence  of  fidelity  bond  coverage. 

(8)  Form  FmHA  1942-43,  "Project 
Summary— Community  Facilities  (Other 
Than  Utility-Type  Projects)." 

(9)  Executed  Forms  AD-1047, 
"Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions," 
and  AD-1049.  "Certification  Regarding  Dnig- 
Free  Workplace  Requirements  (Grants) 
Alternative  I— For  Grantees  Other  Than 
Individuals." 

(10)  Executed  certification  in  accordance 
\^ith  part  3018,  Appendix  A  of  this  title,  that 
no  Feder&l  appropriated  funds  have  been 
paid  or  will  be  paid  for  lobbying  activities 
and  Form  LLL,  "Disclosure  of  Lobbying 
Activities." 

(11)  Proposed  agreement  between 
applicant  and  ultimate  recipient  as  required 
in  §4284.528(a)(2)(xiv)  of  this  subpart,  if 
applicable. 

(12)  Qass  II  Environmental  Assessment  (if 
applicable). 

(13)  Finding  of  No  Significant  Impact  (if 
applicable). 

(14)  Form  FmHA  400-8,  "Compliance 
Review,"  (Nondiscrimination  by  Recipients 


x)f  Financial  Assistance  through  Farmers 
Home  Administration.) 

(b)  The  RDA  representative  will  prepare  a 
Letter  of  Conditions  outlining  the  conditions 
under  which  the  grant  will  be  made.  It  will 
include  those  matters  necessary  to  assu^^  that 
the  proposed  grant  is  completed  in 
accordance  with  the  terms  of  the  scope  of 
work  and  budget,  that  the  grant  funds  arp 
expended  for  authorized  purposes,  and  that 
the  requirements  prescribed  in  parts  3015. 
3016.  3017,  and  3018  of  this  title  arc 
complied  with.  Each  Letter  of  Conditions 
will  contain  the  following  paragraphs: 

(1)  "This  letter  establishes  conditions 
which  must  be  understood  and  agreed  to  bv 
you  before  further  consideration  may  be 
given  to  the  application." 

(2)  "This  letter  is  not  to  be  considered  as 
grant  approval  nor  as  a  representation  as  to 
the  availability  of  funds.  The  docket  may  be 
completed  on  the  basis  of  a  grant  not  to 

exceed  $ and  a  matching  share  by 

the  applicant  in  the  amount  of  S_ 


(3)  "Please  complete  and  return  the 
attached  Form  FmHA  1942-46.  'Letter  of 
Intent  to  Meet  Conditions,'  if  you  desire 
further  consideration  be  given  your 
application." 

(4)  "You  must  certify  that  the  acti\  ities 
provided  under  the  grant  will  benefit  a  niral 
area." 

(5)  "You  must  certify  that  at  least  25 
percent  of  the  total  funds  for  this  project  are 
provided  as  the  grantee's  share  and  meet  the 
matching  fund  requirements  of  7  CFR  parts 
3015  and  3016." 

(6)  "You  must  certify  that  no  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  for  lobbying  activities  in  accordance 
with  7  CFR  part  3018,  Appendix  A.  and 
execute  Form  LLL." 

(7)  "You  must  execute  Form  AD-1047, 
'Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primarj-  Covered  Transactions,'  to 
certify  that  your  organization  is  not  debarred 
or  suspended  from  Government  assistance. 
Yuu  also  must  obtain  a  certification  on  Form 
AD-1048,  'Certification  Regarding 
Debarment,  Suspension,  Ineligibility  and 
.Voluntary  Exclusion — Lower  Tier  Covered 
Transactions,'  from  any  person  or  entity  vou 
do  business  with  as  a  result  of  this 
Government  assistance  that  they  are  not 
debarred  or  suspended  from  Government 
assistanc-e." 

(8)  "You  must  execute  Form  AD-1049, 
'Certification  Regarding  Drug-Free  Workplace 
Requirements  (Grants)  Alternative  I — For   - 
Grantees  Other  Than  Individuals,'  to  certify 
that  you  will  provide  a  drug-free  awareness 
program  for  employees.  ' 

(9)  "You  must  obtain  prior  approval  for 
any  change  to  the  scope  or  objectives  of  the 
approved  project.  Failure  to  obtain  prior 
approval  of  changes  to  the  scope  of  work  or 
budget  can  result  in  suspension/termination 
of  grant  funds." 

(10)  Other  items  in  the  Letter  of  Conditions 
should  include  those  appropriate  items 
relative  to:  maximum  amount  of  grant; 
contributions;  required  project  audit: 
evidence  of  compliance  with  all  applicable 
Federal,  State,  and  local  requirements;  ' 
closing  instructions,  DOL  certifications 
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compliance  with  any 
mitigation  measures; 

Sec.  4284.557    Fund 


squired  environmental 
I  nd  other  requirements. 

Disbursement 


Grantees  will  be 

(a)  An  SF-270. " 
Reimbursement."  wil 
applicant  and  submitted 
frequently  than  montl  ly 

(b)  Upon  receipt  of 
SF  270,  the  funds  will 
the  field  office  termini  il 
pa^TTient  will  be  made 
receipt  of  a  proper  rc<]  iiest 
reimbursement. 

(c)  Grantees  are  enc()u 
banks  (a  bank  which 
percent  minority  groub 
deposit  and  disbursen  ent 
minority  owned  bank; 
the  OfFice  of  Minority 
Department  of  Commerce 
20230 

(d)  The  grantee's  sh 
project  will  be  disbursed 
funds  or  on  a  pro-rata 
grant  funds  during  th« 
The  grantee  will  not 
its  contribution  at  the 


reinbursed  as  follows: 
Re<  uest  for  Advance  or 
be  completed  by  the 
to  RDA  not  more 

properly  completed 
be  requested  through 
system.  Ordinarily, 
within  30  days  after 
for 


raged  to  use  minority 
owned  by  at  least  50 
members)  for  the 

of  funds.  A  list  of 
can  be  obtained  from 
Business  Enterprise. 
Washington,  EX! 


ire  in  the  cost  of  the 

in  advance  of  grant 

distribution  basis  with 

disbursement  period. 

permitted  to  provide 

?nd  of  the  grant  period. 


:b! 


ithit 


!  pro|€  ct. 
pef< 


ing 

Status  Report,"  and 
activity  report  will  be 
on  a  quarterly  basis, 
lance  report  will  be 
5F-269.  The  fmal 
last  quarterly  report, 
ncludea  final 
Grantees  shall 


I  an! 


Sec.  4284.558    Repor 

An  SF-269.  'Financial 
a  project  {lerformance 
required  of  all  grantee:  ( 
A  final  project  fjerfomi. 
required  with  the  last 
report  may  serve  as 
The  final  report  must 
evaluation  of  the 
constantly  monitor 
that  time  schedules 
work  by  time  periods 
and  other  performanc« 
achieved.  Grantees  are 
of  each  rep>ort  to  RDA. 
performance  reports  si 
limited  to.  the  followi 

(a)  A  comparison 
accomplishments  to 
established  for  that 

(b)  Reasons  why 
were  not  met; 

(c)  Problems,  delays 
which  will  affect 
project  objectives,  present 
schedules  or  objectiv 
attainment  of  particul; 
elements  during  esta 
This  disclosure  shall 
statement  of  the  actior 
resolve  the  situation 

(d)  Objectives  and 
the  next  reporting  peri  n\ 

Sees.  4284.559~}284.S  70    IPeseneHI 


abli 


:  re<  u 


.Sec.  4284371     Audit 

The  grantee  will  prclricie 
accordance  with  subp. 
this  title.  The  audit 
to  the  year(s)  in  which 
received.  Audits  must 
accordance  with  generfall 
government  auditing 
publication.  "Standards 
Govermnental  Oi^ganiz  it 
.Activities  and  Functio  is 
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;ormance  to  ensure 
being  met.  projected 
s  being  accomplished, 
objectives  are  being 
to  submit  an  original 
The  project 
all  include,  but  not  be 

of  actual 

i  tl:e 


objectives 
xl; 
established  objectives 


pe  iod; 


or  adverse  conditions 
attainment  of  overall 
meeting  time 
or  preclude  the 
r  project  work 
shed  time  periods, 
i  accompanied  by  a 
taken  or  planned  to 
d 
tihietable  established  for 


bB, 


;  ant 


Requirements 

an  audit  report  in 
rt  A  of  part  1942  of 

irements  only  apply 
grant  funds  are 
3e  prepared  in 
y  accepted 
standards  using  the 
for  Audit  of 
ions.  Programs. 


Sec.  4284.572    Grant  Servicing 

Grants  will  be  serviced  in  accordance  with 
subpart  E  of  part  1951  of  this  title. 

Sec.  4284.573    Programmatic  Changes 

The  grantee  shall  obtain  prior  approval  for 
any  change  to  the  scope  or  objectives  of  the 
approved  project  Failure  to  obtain  prior 
approval  of  changes  to  the  scope  or  budget 
can  result  in  suspension/termination  of  grant 
funds. 

Sec.  4284.574    Subsequent  Gmnts 

Subsequent  grants  will  be  processed  in 
accordance  with  the  requirements  set  forth  in 
this  subpart. 

Sec.  4284.575    Grant  Suspension. 
Termination,  and  Cancellation 

Grants  may  be  cancelled  by  RDA  by  use  of 
Form  FmHA  1940-10  "Cancellation  of  U.S. 
Treasury  Check  and/or  Obligation."  The  RDA 
will  notify  the  applicant,  by  letter,  that  the 
grant  has  been  cancelled.  A  copy  of  the  letter 
will  be  sent  to  the  Regional  Attorney,  OGC. 
if  the  Regional  Attorney  has  been  involved. 
The  applicant  will  be  provided  appeal  rights, 
as  appropriate,  in  accordance  with  subpart  B 
of  part  1900  of  this  title.  Grants  may  be 
suspended  or  terminated  for  cause  or 
convenience,  in  accordance  with  parts  301. t 
and  3016  of  this  title. 

Sees.  4264.576-4284.586    lliesenedj 

Sec.  4284.587    Exception  Authority 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any  requirement 
or  provision  of  this  subpart  which  is  not 
inconsistent  with  the  authorizing  statute,  an 
applicable  law  or  a  decision  of  the 
Comptroller  General,  if  the  Administrator 
determines  that  application  of  the 
requirement  or  provision  would  adversely 
affect  the  Govenmient's  interest  and  shows 
how  the  adverse  impact  will  be  eliminated  or 
minimized  if  the  exception  is  made. 

Sec.  4284.588    Forms  and  Exhibits 

Exhibits  A.  B.  and  C  and  forms  referenced 
(all  available  in  any  State  RDA/FmHA  office) 
are  for  use  in  administering  grants  made 
under  this  subpart. 

Sees.  4264.589-4284.599    IPesenvdl 

Sec.  4264.600    OMB  Control  Number 

RDA  In.struction  4284-F 

Exhibit  A 

Agreement  of  Administrative 
Requirements  for  Rural  Technology 
Development  Grants 

This  exhibit  contains  information 
regarding  the  responsibilities  of  the 
grantee  for  receipt  of  grant  funds  under 
the  Rural  Technology  Development 
Grant  (RTDG)  program.  These 
requirements  do  not  supersede  the 
requirements  for  receipt  of  Federal 
funds  as  stated  in  7  CFR  part  3015  and 
3016;  however,  specific  areas  related  to 
the  program  are  cited  below. 

In  consideration  for  the  RTDG  grant 
by  RDA,  grantee  agrees  to: 


1.  Cause  the  RTDG  program  to  be 
completed  within  the  total  sums 
available  to  it,  including  grant  funds,  in 
accordance  with  the  scope  of  work  and 
any  necessary  modifications  thereof 
prepared  by  grantee  and  approved  by 
grantor. 

2.  Permit  periodic  inspection  of  the 
program  operations  by  a  representative 
of  grantor. 

3.  Make  the  program  available  to  all 
persons  in  grantee's  service  area  without 
regard  to  race,  color,  national  origin, 
religion,  sex,  marital  status,  age, 
physical  or  mental  handicap. 

4.  Not  use  grant  funds  to  replace  any 
financial  support  previously  provided 
or  assured  from  any  other  source.  The 
grantee  agrees  that  the  general  level  of 
expenditure  by  the  grantee  for  the 
benefit  of  program  area  and/or  program 
covered  by  this  agreement  shall  be 
maintained  and  not  reduced  as  a  result 
of  the  Federal  share  funds  received 
under  this  grant. 

5.  Provide  financial  management 
systems  which  will  include: 

(a)  Accurate,  current,  and  complete 
disclosure  of  the  financial  result  of  each 
grant. 

(b)  Records  which  identify  adequately 
the  source  and  application  of  funds  for 
grant-supporting  activities.  Those 
records  shall  contain  information 
pertaining  to  grant  awards  and 
authorizations,  obligations,  unobligated 
balances,  assets,  liabilities,  outlays,  and, 
income. 

(c)  Effective  control  over  and 
accountability  for  all  funds.  Grantee 
shall  adequately  safeguard  all  such 
assets  and  shall  ensure  that  they  are 
used  solely  for  authorized  purposes. 

(d)  Accounting  records  supported  by 
source  documentation. 

6.  Retain  financial  records,  supporting 
documents,  statistical  recjjrds,  and  all 
other  records  pertinent  to  the  grant  for 

a  period  of  at  least  3  years  after  grant 
closing  except  that  the  records  shall  be 
retained  beyond  the  3-year  period  if 
audit  findings  have  not  been  resolved. 
Microfilm  copies  may  be  substituted  in 
lieu  of  original  records.  The  grantor  and 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 
books,  documents,  papers,  and  records 
of  the  grantee  which  are  pertinent  to  the 
specific  grant  program  for  the  purpose 
of  making  aiidits,  examinations, 
excerpts,  and  transcripts. 

7.  Provide  an  audit  report  prepared  in 
accordance  with  generally  accepted 
Government  auditing  standards  using 
the  publication.  "Standards  for  Audit  of 
Governmental  Organizations.  Programs. 
Activities  and  Functions." 


8.  Provide  grantor  with  such  periodic 
reports  as  it  may  require  and  permit 
periodic  inspection  of  its  operations  by 
a  designated  representative  of  the 
grantor. 

9.  Execute  Form  FmHA  400-1.  "Equal 
Opportunity  Agreement,"  Fonn  FmHA 
400—4,  "Assurance  Agreement,"  and. 
any  other  agreements  required  by 
grantor  to  implement  the  civil  rights 
requirements.  If  any  such  form  has  been 
executed  by  grantee  as  a  result  of  a  grant 
being  made  to  grantee  by  grantor 
contemporaneously  with  the  making  of 
this  grant,  another  form  of  the  same  type 
need  not  be  executed  in  connec:fion 
with  this  grant. 

10.  That  upon  any  defauh  under  its 
representations  or  agreements  set  forth 
in  this  instrument,  grantee,  at  the  option 
and  the  demand  of  grantor,  will,  to  the 
extent  legally  permissible,  repay  to 
grantor  forthwith  the  original  principal 
amount  of  the  grant  stated  herein  above, 
with  interest  equal  to  the  rate  of  interest 
paid  on  U.S.  26-week  Treasury  Bills 
adjusted  quarterly  from  the  date  of  the 
default.  The  provisions  of  this  exhibit 
may  be  enforced  by  grantor  at  its  option 
and  without  regard  to  prior  waivers  by 

it  of  previous  defaults  of  grantee,_by 
judicial  proceedings  to  require  specific 
performance  of  the  terms  of  this  exhibit, 
or  by  such  other  proceedings  in  the  law 
or  equity  in  either  Federal  or  State 
courts  as  may  be  deemed  necessary  by 
grantor  to  assure  compliance  with  the 
provisions  of  this  exhibit  and  the  laws 
and  regulations  under  which  this  grant 
is  made. 

11.  That  no  member  of  Congress  shall 
be  admitted  to  any  share  or  part  of  this 
grant  or  any  benefit  that  may  arise 
therefrom;  but  this  provision  shall  not 
be  construed  to  bar,  as  a  contractor 
under  the  grant,  a  publicly  held 
corporation  whose  ownership  might 
include  a  member  of  Congress. 

12.  That  all  non-confidential 
information  resulting  from  its  activities 
shall  be  made  available  to  the  general 
public  on  an  equal  basis. 

13.  That  the  purpose  and  scope  of 
work  for  which  this  grant  is  made  shall 
not  duplicate  programs  for  which 
monies  have  been  received,  are 
committed,  or  are  applied  to  from  other 
sources  (public  or  private).  , 

14.  That  grantee  shall  relinquish  any 
and  all  copyrights  and/or  privileges  to 
the  matej'ials  developed  under  this  grant 
as^ubUshed  in  whole  or  in  part.  The 
material  shall  contain  a  notice  and  be 
identified  by  language  to  the  following 
effect:  "The  material  is  the  resuh  of  tax- 
supported  research  and  as  such  is  not 
copyrightable.  It  may  be  freely  reprinted 
.vith  the  customary  crediting  of  the 
source." 
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8.  Provide  grantor  with  such  periodic 
reports  as  it  may  require  and  penriit 
periodic  inspection  of  its  operations  hv 
a  designated  representative  of  the 
grantor. 

9.  Execute  Form  FmHA  400-1,  •"Equal 
Opportunity  Agreement,"  Fonn  FmHA 
400—4.  "Assurance  Agreement,"  and. 
any  other  agreements  required  by 
grantor  to  implement  the  civil  rights 
requirements.  If  any  such  form  has  been 
executed  by  grantee  as  a  result  of  a  grant 
being  made  to  grantee  by  grantor 
rontemporaneously  with  the  making  of 
this  grant,  another  form  of  the  same  type 
need  not  be  executed  in  connexion 
with  this  grant. 

10.  That  upon  any  defauh  under  its 
representations  or  agreements  set  forth 
in  this  instrument,  grantee,  at  the  option 
and  the  demand  of  grantor,  will,  to  the 
extent  legally  permissible,  repay  to 
grantor  forthwith  the  original  principal 
amount  of  the  grant  stated  herein  above, 
with  interest  equal  to  the  rate  of  interest 
paid  on  U.S.  26-week  Treasury  Bills 
adjusted  quarterly  from  the  date  of  the 
default.  The  provisions  of  this  exhibit 
may  be  enforced  by  grantor  at  its  option 
and  without  regard  to  prior  waivers  by 

it  of  previous  defaults  of  grantee,_by 
judicial  proceedings  to  require  specific 
performance  of  the  terms  of  this  exhibit, 
or  by  such  other  proceedings  in  the  law 
or  equity  in  either  Federal  or  State 
courts  as  may  be  deemed  necessary  by 
grantor  to  assure  compliance  with  the 
provisions  of  this  exhibit  and  the  laws 
and  regulations  under  which  this  grant 
is  made. 

11.  That  no  member  of  Congress  shall 
be  admitted  to  any  share  or  part  of  this 
grant  or  any  benefit  that  may  arise 
therefrom;  but  this  provision  shall  not 
be  construed  to  bar.  as  a  contractor 
under  the  grant,  a  publicly  held 
corporation  whose  ownership  might 
include  a  member  of  Congress. 

12.  That  all  non-confidential 
information  resulting  from  its  activities 
shall  be  made  available  to  the  general 
public  on  an  equal  basis. 

13.  That  the  purpose  and  scop&of 
work  for  which  this  grant  is  made  shall 
not  duplicate  programs  for  which 
monies  have  been  received,  are 
committed,  or  are  applied  to  from  other 
sources  (public  or  private).  , 

14.  That  grantee  shaU  relinquish  any 
and  all  copyrights  and/or  privileges  to 
the  materials  developed  under  this  grant 
as*published  in  whole  or  in  part.  The 
material  shall  contain  a  notice  and  be 
identified  by  language  to  the  following 
effect:  "The  material  is  the  resuh  of  tax- 
supported  research  and  as  such  is  not 
copyrightable.  It  may  be  freely  reprinted 
.vith  the  customary  crediti  ng  of  the 
source." 


,    15.  That  the  grantee  shall  abide  by  the 
policies  promulgated  in  the  USDA 
Uniform  Assistance  Regulations.  7  CFR 
parts  3015  and  3016.  which  provides 
standards  for  use  by  grantee  in 
establishing  procedures  for  the 
procurement  of  supplies,  equipment, 
and  other  services  with  Federal  grant 
funds. 

16.  Obtain  prior  approval  from  grantor 
for  use  of  grant  funds  for  uses  or 
amounts  not  consistent  with  the 
approved  scope  of  work  and  budget. 

17.  That  the  grantee,  except  for  States, 
will  remit  interest  earned  on  grant  funds 
deposited  in  an  interest  bearing  account 
in  accordance  with  the  USDA  Uniform 
Assistance  Regulation  7  CFR  parts  3015 
and  3016. 

18.  Grantee  will  comply  with  property 
management  standards  established  by  i 
CFR  parts  3015  and  3016  for  personal 
property.  "Personal  property"  means 
property  of  any  kind  except  real 
property.  U  may  be  tangible — having 
physical  existence — or  intangible — 
having  no  physical  existence;  such  as 
patents,  inventions,  and  copyrights. 
"Nonexpendable  personal  property" 
means  tangible  personal  property 
having  a  useful  life  of  more  than  1  year 
and  an  acquisition  cost  of  $300  or  more 
per  unit.  A  grantee  may  use  its  own 
definition  of  nonexpendable  personal 
property  provided  that  such  definition 
would  at  least  include  all  tangible 
personal  property  as  defined  above. 
"Expendable  personal  property"  refers 
to  all  tangible  personal  property  other 
than  nonexpendable  property.  When 
nonexpendable  property  is  acquired  by 

a  grantee  with  project  funds,  title  shall 
not  be  taken  by  the  Federal  Government 
but  shall  be  vested  in  the  grantee  subject 
to  the  following  conditions. 

(a)  Right  to  transfer  title.  For  items  of 
real  or  nonexpendable  personal 
property  having  a  unit  acquisition  cost 
of  $1,000  or  more,  RDA  may  reser\e  the 
right  to  transfer  the  title  to  the  Federal 
Government  or  to  a  third  party  named 
by  the  Federal  Government  when  such 
third  party  is  otherwise  eligible  under 
existing  statutes.  Such  reservation  shall 
be  subject  to  the  following  standards: 

(i)  The  property  shall  be  appropriately 
identified  in  the  grant  or  otherwise 
made  known  to  the  grantee  in  writing. 

(ii)  RDA  shall  issue  disposition 
instructions  within  120  calendar  days 
after  the  end  of  the  Federal  support  of 
the  project  for  which  it  was  acquired.  If 
RDA  fails  to  issue  disposition 
instructions  within  the  120  calendar  day 
period,  the  grantee  shall  apply  the 
standards  of  paragraph  18.  (b)  of  this 
exhibit. 

(iii)  When  RDA  exercises  its  right  to 
take  title,  the  personal  property  shall  be 


subject  to  the  provisions  for  federally 
owned  nonexpendable  property 
discussed  in  paragraphs  18.  (bfand  (c) 
of  this  exhibit. 

(iv)  When  title  is  transferred  either  to 
the  Federal  Government  or  to  a  third 
party  and  the  grantee  is  instructed  to 
ship  the  property  elsewhere,  the  grantee 
shall  be  reimbursed  by  the  benefiting 
Federal  agency  with  an  amount  which 
is  computed  by  applying  the  percentage 
of  the  grantee  participation  in  the  cost 
of  the  original  grant  project  or  program 
to  the  current  fair  market  value  of  the 
property,  plus  any  reasonable  shipping 
or  interim  storage  costs  incurred, 
(b)  Use  of  other  nonexpendable 
personal  property  for  which  the  grantee 
has  title. 

(j)  The  grantee  shall  use  the  property 
in  the  project  or  program  for  which  it 
was  acquired  as  long  as  needed, 
whether  or  not  the  project  or  program 
continues  to  be  supported  by  Federal 
funds.  When  it  is  no  longer  needed  for 
the  original  project  or  program,  the 
grantee  shall  use  the  property  in 
connection  with  its  other  federally 
sponsored  activities,  in  the  following 
order  of  priority: 
(7)  Activities  sponsored  by  RDA. 
(2)  Activities  sponsored  by  other 
Federal  agencies. 

(ii)  Shared  use.  During  the  time  that 
nonexpendable  personal  property  is 
held  for  use  on  the  project  or  program 
for  which  it  was  acquired,  the  grantee 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
property  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  projects  or  programs  sponsored 
by  RDA;  second  preference  shall  be 
given  to  projects  or  programs  sponsored 
by  other  Federal  agencies.  If  the 
property  is  owned  by  the  Federal 
Government,  use  for  other  activities  not 
sponsored  by  the  Federal  Government 
shall  be  permissible  if  authorized  by 
RDA.  User  charges  should  be 
considered,  if  appropriate. 

(c)  Disposition  of  nonexpendable 
personal  property.  When  the  grantee  no 
longer  needs  the  property  as  provided  in 
paragraph  18.  (b)  of  this  exhibit,  the 
property  may  be  used  for  other  activities 
in  accordance  with  the  following 
standards: 

(i)  Personal  property  with  a  unit 
acquisition  cost  of  less  than  $1 ,000.  The 
grantee  may  use  the  property  for  other 
activities  without  reimbursement  to  the 
Federal  Government  or  sell  the  property 
and  retain  the  proceeds. 

(ii)  Nonexpendable  personal  property 
with  a  unit  acquisition  cost  of  51,000  or 
more.  The  grantee  may  retain  the 
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(v/7)  Location,  use,  and  condition  of 
the  property  and  the  date  the 
information  was  reported. 

(v/7/)  Unit  acquisition  cost. 

(/.v)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
grantee  compen.sates  the  Federal  agency 
for  its  share. 

(fa)  Property  owned  by  the  Federal 
Government  mast  be  marked  to  indicate 
Federal  ownership. 

(c)  A  physical  inventory  of  property 
shall  be  taken  and  the  results  reconciled 
with  the  property  records  at  least  once 
every  2  years.  Any  differences  between 
quantities  determined  by  the  physical 
inspection  and  those  shown  in  the 
accounting  records  shall  be  investigated 
to  determine  the  causes  of  the 
difference.  The  grantee  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  property. 

(d)  A  control  system  shall  be  in  effect 
to  ensure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  property. 
Any  loss,  damage,  or  the  theft  of 
nonexpendable  property  shall  be 
investigated  and  fully  documented;  if 
the  property  was  owned  by  the  Federal 
Government,  the  grantee  shall  promptly 
notify  RDA. 

(e)  Adequate  maintenance  procedures 
.shall  be  implemented  to  keep  the 
property  in  good  condition. 

[J]  where  the  grantee  is  authorized  or 
required  to  sell  the  property,  proper 
sales  procedures  shall  be  established 
which  would  provide  for  competition  to 
the  extent  practicable  and  result  in  the 
highest  possible  return. 

[g]  Expendable  personal  property 
shall  vest  in  the  grantee  upon 
acquisition.  If  there  is  a  residual 
inventory  of  such  property  exceeding 
$1,000  in  total  aggregate  fair  market 
value  upon  termination  or  completion 
of  the  grant  and  if  the  property  is  not 
needed  for  any  other  federally 
sponsored  projecl  or  program,  the 
grantee  shall  retain  the  property  for  u.se 
on  nonfederally  sponsored  activities  or 
sell  it,  but  must  in  either  case 
compensate  the  Federal  Government  for 
its  share.  The  amount  of  compensation 
shall  be  computed  in  the  same  manner 
as  nonexpendable  personal  property. 

This  exhibit  covers  the  following 
described  personal  property  and  any 
additional  property  acquired  wholly  or 
in  part  with  grant  funds  (u.se 
continuation  sheets  as  neces,sary): 

19.  To  the  following  termination 
provisions: 


(a)  Termination  for  cause:  The  grantor 
agency  may  terminate  any  grant  in 
whole,  or  in  part,  at  any  time  before  the 
date  of  completion,  whenever  it  is 
determined  that  the  grantee  has  failed  to 
comply  with  the  conditions  of  the  grant. 
The  grantor  agency  shall  promptly 
notify  the  grantee  in  writing  of  the 
determination  and  the  reasons  for  the 
termination,  together  with  the  effective 
date. 

(b)^ Termination  for  convenience:  The 
grantor  agency  or  grantee  may  terminate 
grants  in  whole,  or  in  part,  when  both 
parties  agree  that  the  continuation  of  the 
program  would  not  produce  beneficial 
results  commensurate  with  the  further 
expenditure  of  funds.  The  two  parties 
shall  agree  upon  the  termination 
conditions,  including  the  effective  date 
and,  in  the  case  of  partial  terminations, 
the  portion  to  be  terminated.  The 
grantee  shall  not  incur  new  obligations 
for  the  terminated  portion  after  the 
effective  date,  and  shall  cancel  as  many 
outstanding  obligations  as  possible.  The 
grantor  agency  shall  allow  full  credit  to 
the  grantee  for  the  Federal  share  of  the 
noncancelable  obligations  properly 
incurred  by  the  grantee  prior  to 
termination. 

RDA  agrees  that  it  will: 

1.  Assist  grantee,  within  available 
appropriations,  with  such  technical 
assistance  as  grantor  deems  appropriate 
in  planning  the  program  and 
coordinating  the  plan  with  local  offi<;ial 
comprehensive  plans  and  with  any  State 
or  area  plans  for  the  area  in  which  the 
program  is  located. 

2.  At  its  sole  discretion,  RDA  may  at' 
any  time  give  any  consent,  deferment, 
subordination,  release,  satisfaction,  or 
termination  of  any  or  all  of  grantee's, 
grant  obligations,  with  or  without 
valuable  consideration,  upon  such  terms 
and  conditions  as  RDA  may  determine 
to  be: 

(a)  Advisable  to  further  the  purposes 
of  the  grant  or  to  protect  the 
Government's  financial  interest  therein; 
and 

(b)  Consistent  with  both  the  statutory 
purposes  of  the  grant  and  the  limitations 
of  the  statutory  authority  under  which 

it  is  made. 
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sion. 

4   


On  occa- 
sion. 


Estimated 
total  annual 
responses 


Estimated 

number  of 

hours  per 

respondent 


Estimated 
total  hours 


100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 

100 

30 

50 
5 

50 
100 
200 

50 


Reporting  Requirements— Forms  Approved  Under  Other  0MB  Numbers 


4284.527 
4284.527 

4284.527 


4284  528  (a)  ... 


Request  for  Environ- 
merrtal  Information. 

Certificate  of  Non  Relo- 
cation and  Martlet 
Capacity  Information 
Report. 

Certification    Regarding 
Drug-Free  Workplace 
Requirements 
(Grants)      Alternative 
I— ^or  Grantees 

Grantees  other  than 
Individuals. 

Preapplication  for  Fed- 
eral Assistance  (for 
non-construction). 


1940-20  (0575- 

0094). 
449-22  (0575- 

0029). 


AD-1049  (9000- 
0101). 


SF-^4.1  (034&- 
0043). 


50 


100 


On  occa- 
sion. 


On  occa- 
sion. 


50 


100 


2.00 
1.00 
0.50 
0.50 
2.00 
1.00 
2.00 
2.00 
1.00 
0.50 
0.50 
0.50 
8.00 


0.50 


1.00 


200 

100 

50 

50 

200 

100 

200 

200 

100 

50 

50 

50 

800 


4.00 

400 

5.00 

150 

8.00 

400 

100 

5 

0.50 

25 

1.00 

100 

8.00 

1.600 

6.00 

300 

25 


too 
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Sect)on  of  regulation ; 


4284.528  (b) 
4284.556  


4284.558 
4284.557 
Exhibit  A  . 


Exhibit  A  Sec.  5,  6  ... 
Exhibit  A  Sec.  18  

Total  reporting 
Recordkeeping  

Docket  Total  .... 


Dated:  June  24  1994 
Wilbur  T.  Peer, 

Acting  Administrator. 
Administration. 

|FR  Doc.  94-16422  F.l4d 

BILUNG  CODE  3410-32-U 


COMMISSION  ON  C  VIL  RIGHTS 

Agenda  and  Notice  t?f  Public  Meeting 
of  the  Adtansas  Advisory  Committee 
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Tide 


Application  for  Federal 
Assistance  (for  norv 
construction). 

Compliance  Review 

Assurance  Agreement  .. 

Letter  of  Intent  to  Meel 

Conditions. 
Equal  Opportunity 

Agreement. 
Financial  Status  Report 

Request  for  Advance  or 
Reimtxjrsement. 

Agreement  of  Adminis- 
trative Requirements 
for  Rural  Technolpgy 
Development  Grants. 


Form  No. 


SF-424.1  (0348- 
0043). 

FmHA  400-a 

(0575-0018). 
FmHA  400-4 

(0575-0018). 
(FmHA  442-6) 

(0575-0015). 
(FmHA  400-1) 

(0575-0018). 
SF-269  (0346- 

0039). 
SF-270  (0348- 

0006). 
Written 


Esttmated 

number  of 

resporxJents 


50 


50 

50 
50 


Reports 
filed  an- 
nually 


On  occa- 
sion. 

4  

12  

On  occa- 
sion. 


Estimated 
total  annual 
responses 


50 


200 
600 

50 


Estimated 

number  of 

hours  per 

respondent 


2.00 


1.00 
0.50 
1.00 


Estimated 
total  flours 


100 


200 

300 

50 


Record  Keeping  Requirements 


Financial  Records 
Property  Records 


Written 
Written 


50 
50 


2.935 


1.00 
300 


50 
150 


5.905 
200 


6.105 


ural  Development 
7-6-94;  8;45  am| 


Con 

ber 


Finhy 


Notice  is  hereby  ^ 
the  provisions  of  the 
regulations  of  the  U 
Civil  Rights,  that 
Committee  to  the 
on  Friday,  Septem 
p.m.  until  3:00  p.m 
Excelsior  Hotel, 
#3  Statehouse  Plaza, 
Arkansas  72201.  Th« 
meeting  is  to  discu.sj 
S.\C  activities. 

Persons  desiring 
information,  or  plan 
to  the  Committee 
Melvin  L.  Jenkins,  D 
Central  Regional 
(TTY  816-426-5009 
persons  who  will 
and  require  the 
language  interpreter 


g  ven,  pursuant  to 
rules  and 
>.  Commission  on 
theiArkansas  Advisory 
mission  will  meet 
9,  1994,  from  1:00 
it  the  Arkansas 

-Vinson  Room, 
Little  Rock, 
purpose  of  the 
and  plan  future 


additional 

ling  a  presentation 
should  contact 
rector  of  the 
Off  ce,  816-^26-5253 
.  Hea^ing-impai^ed 
att  ind  the  meeting 
servi;es  of  a  sign 

>hould  contact  the 


Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  27,  1994. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
|FR  Doc.  94-16362  Filed  7-6-94;  8:45  am} 

BiLUNG  CO0€  SSSS-OI-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  California  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
California  Advisory  Committee  to  the 
(x)mmission  will  convene  at  9:00  a.m. 
and  adjourn  at  2:00  p.m.  on  Saturday. 
July  23,  1994,  at  the  Travelodge  Hotel, 
Harbor  Island,  1960  Harbor  Island  Drive, 
San  Diego,  California  92101.  The 
purpose  of  the  meeting  is  to  discuss 
proposals  for  civil  rights  projects  in 
Orange  County  and  on  employment  in 
the  media  in  Los  Angeles. 

Persons  desiring  additional 
iriformation,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 


Regional  Office,  213-894-3437  (TDD 
213-894-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the.scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  thie  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  June  27, 1994. 
Carel-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
II- R  Doc.  94-16359  Filed  7-6-94;  {1:45  am) 
BILUNG  CODE  6335-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  ttte  Indiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Indiana  Advisory  Committee  to  the 
Commission  will  be  held  from  9:00  a.m. 
until  5:00  p.m.  on  Friday.  July  29,  1994, 
at  the  Westin  Hotel,  50  South  Capitol 
Avenue,  Indianapolis,  Indiana  46204. 
The  purpose  of  the  meeting  is  to  discuss 
current  issues  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 


Federal  Register  / 


to  the  Committee,  should  contact 
Committee  Chairperson  HoUis  E. 
Hughes.  219-232-8201,  or  Constance  M. 
Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
312-353-8326).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  tHe 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  June  27. 1994. 
Carol-Lee  Hurley. 

Chief  Regional  Programs  Coordination  Unit. 
IFR  Doc.  94-16360  Filed  7-6-94;  8:45  ami 

BILUNG  CODE  6335-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Louisiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Louisiana 
Advisory  Committee  to  the  Commission 
will  meet  on  Tuesday,  September  13. 
1994.  from  6:00  p.m.  until  8:00  p.m.  at 
the  Doubletree  Hotel,  Shadows  Room. 
300  Canal  Street,  New  Orleans, 
Louisiana  70130.  The  purpose  of  the 
meeting  is  to  discuss  and  plan  future 
SAC  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-^26-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  June  27. 1994 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit 
(FR  Doc.  94-16363  Filed  7-6-94;  8:45  ami 

BILLING  COOE  633S-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Mississippi  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Mississippi 
Advisory  Commitee  to  the  Commission 
will  meet  on  Wednesday.  August  10. 
1994.  fi^m  6:00  p.m.  to  8:00  p.m.  at  the 
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to  the  Committee,  should  contact 
Committee  Chairperson  Hollis  E. 
Hughes,  219-232-8201,  or  Constance  M. 
Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
312-353-8326).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  tHe 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Wasiiington,  DC.  |une  27, 1994. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  I>oc.  94-16360  Filed  7-6-94;  8:45  ami 

BILLING  COOE  6335-01-4> 


Agenda  and  Notice  of  Public  Meeting 
of  the  Louisiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Louisiana 
Advisory  Committee  to  the  Commission 
will  meet  on  Tuesday,  September  13. 
1994,  from  6:00  p.m.  until  8:00  p.m.  at 
-the  Doubletree  Hotel,  Shadows  Room, 
300  Canal  Street,  New  Orleans, 
Louisiana  70130.  The  purpose  of  the 
meeting  is  to  discuss  and  plan  future 
SAC  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-^26-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  June  27. 1994 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  94-16363  Filed  7-6-94;  8:45  ami 

BILUNG  COOE  633&-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Mississippi  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Mississippi 
Advisory  Commitee  to  the  Commission 
will  meet  on  Wednesday,  August  10, 
1994.  from  6:00  p.m.  to  8:00  p.m.  at  the 


Edison  Walthall  Hotel,  Azaela  Room. 
225  East  Capitol  Street,  Jackson. 
Mississippi  39201.  The  purpose  of  the 
meeting  is  to  discuss  and  plan  for  the 
Committee's  project  on  police- 
community  relations. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  June  27, 1994. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit 
IFR  Doc.  94-16361  Filed  7-6-94:  8:45  ami 

BILUNG  COOE  tSSS-OI-P 


Hearing  on  Racial  and  Ethnic  Tensions 
in  American  Communities:  Poverty, 
Inequality,  and  Discrimination— New 
York  aty 

Notice  is  hereby  given  pursuant  to  the 
provisions  of  the  United  States 
Commission  on  Civil  Rights  Act  of  1983. 
Pub.  L.  98-183,  97  Stat.  1301,  as 
amended,  that  a  public  hearing  of  the 
U.S.  Commission  on  Civil  Rights  will 
commence  on  Monday,  September  19. 
1994,  beginning  at  9:00  a.m.,  in  the 
Ceremonial  Court  of  the  U.S.  Court  of 
International  Trade,  located  at  One 
Federal  Plaza,  New  York.  New  York 
10007. 

The  purpose  of  the  hearing  will  be  to 
collect  information  within  the 
jurisdiction  of  the  Commission,  in  order 
to  examine  underlying  causes  of  racial 
and  ethnic  tensions  in  the  United  States. 

The  Commission  is  an  independent 
bipartisan,  factfinding  agency 
authorized  to  study,  collect,  and 
disseminate  information,  and  to 
appraise  the  laws  and  policies  of  the 
Federal  Government,  and  to  study  and 
collect  information  concerning  legal 
developments,  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  under  the 
constitution  because  of  race,  color, 
religion,  sex,  age,  handicap,  or  national 
origin,  or  in  the  administration  of 
justice. 

Hearing  impaired  persons  who  will 
attend  the  hearing  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston. 
Administrative  Services  and 


Clearinghouse  Division,  at  (202)  376- 
8105  (TDD  (202)  376-8116)).  at  least 
five  (5)  working  days  before  the 
scheduled  date  of  the  hearing. 

Dated  at  Washington.  DC.  |uly  1. 1994. 
Emma  Mooroig, 
Acting  General  Cotmsel. 
IFR  Doc.  94-16401  File<l  7-f>-94;  8:45  iinij 

BILUNG  CODE  6335-01 -M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  ot 
Management  and  Budget  for  clearance 
the  following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Defense  Diversification  Pilot 
Survey. 

Agency  Fonn  Number:  None  assigned 

OMB  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  4,000  hours. 

Number  of  Respondents:  2.000. 

Avg  Hours  Per  Response:  2  hours. 

Needs  and  Uses:  Commerce  is 
conducting  an  assessment  of  defense 
subcontractors  in  order  to  determine  the 
firms'  long-term  strength  and  viability, 
as  well  as  to  find  out  what  government 
resources  would  be  useful  to  them  in 
diversifying  their  operations.  This  data 
collection  will  be  used  to  support 
defense  conversion  activities  in 
California. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce.  Room 
5327.  14th  and  Constitution  Avenue. 
N.W..  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building. 
Washington,  D.C.  20503. 

Dated:)uly  1.  1994 
.  Gerald  Tache. 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

IFR  Doc.  94-16455  Filed  7-6-94:  8:45  ami 
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International  Trade 
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Administration 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Amplication  to  Amend 
Certificate 


SUMMARY:  The  Offic  s 
Company  Affairs  (" 
International  Trade 
Department  of  Comiherce 
an  application  to  aniend 
Trade  Certificate  of 
summarizes  the  proposed 
and  requests  commc  nts 
whether  the  Certificite 
issued. 


of  Export  Trading 
(pETCA"). 
\dmimstration, 

has  received 
an  Export 
Review.  This  notice 
amendment 
relevant  to 
should  be 


FOR  FURTHER  INFORMATION 
Dawn  Busby,  Director 
Trading  Company  A 
Trade  Administratio  i 
This  is  not  a  toll-fre« 


ident 


CONTACT:  \V. 
,  Office  of  Export 
fairs.  International 
(202)482-5131. 
number. 


INFOhMATlON:  Title  III  of 
C  ompany  Act  of 
-21)  authorizes  the 

to  issue  Export 
Review.  A 
protects  the  holder 
id^tified  in  the 
and  federal 
actions  and  from 
antitrust  actions 
specified  in  the 
out  in 
erms  and 
02(b)(1)  of  the  Act 
require  the 
I  notice  in  the 
ifying  the 
summ^zing  its  proposed 


SUPPLEMENTARY 
the  Export  Trading 
1982  (15  U.S.C.  4001 
Secretary  of  Commei  ce 
Trade  Certificates  of 
Certificate  of  Review 
and  the  members 
Certificate  from  state 
government  antitrust 
private,  treble  damaf  e 
for  the  export  condu  :t 
Certificate  and  carriqd 
compliance  with  its 
conditions.  Section  ; 
and  15  CFR  325.6(a) 
Secretary  to  publish 
Federal  Register 
applicant  and 
export  conduct. 

Request  for  Public  Ct  mments 

Interested  parties  r  lay  submit  written 
comments  relevant  t(  i  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  sub  nitted  no  later 
than  20  days  after  th(  date  of  this  notice 
to:  Office  of  Export  T  rading  Company 
Affairs,  International  Trade 
Administration,  Depirtment  of 
Conunerce,  Room  18  lOH,  Washington, 
B.C.  20230.  Informal  on  submitted  "by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  o  Information  Act 
(5  U.S.C.  552).  Comn  ents  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review  application 
number  89-5  AOl  6." 

Geothermal  Energy  Association's 
("GEA")  original  Cerl  ificate  was  issued 
imder  the  name  "Nat  onal  Geothermal 
Association  (NGA)".  The  original 
Certificate  was  issuec  on  February  5, 
1990  (55  FR  4647.  Fe  )ruary  9,  1990), 
and  previously  amen^  led  on  November 
7. 1990  (55  FR  47784  November  15, 
1990);  April  17,  1991  (56  FR  16328, 


IMI 


April  22.  1991);  September  11,  1991  (56 
FR  47068,  September  17, 1991),  and  on 
October  25, 1993  (58  FR  58325. 
November  1, 1993).  On  April  12,  1994, 
the  National  Geothermal  Association 
changed  its  name  to  the  Geothermal 
Energy  Association.  A  summary  of  the 
application  for  an  amendment  follows. 

Summary  of  the  Application 

Applicant:  Geothermal  Energy 
Association  2001  Second  Street,  Suite 
5  Davis,  California  95616 

Contact:  Arthur  John  Armstrong, 
Counsel,  Telephone:  (703)  356-3100 

Application  No.:  89-5A016 

Date  Deemed  Submitted:  June  28, 1 994 

Proposed  Amendment:  GEA  seeks  to 
amend  its  Certificate  to: 

1.  add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 

§  325.2(1)  of  the  Regulations  (15  C.F.R. 
325.2(1)):  M-I  Drilling  Fluids  Company, 
L.L.C.,  Houston,  Te.xas  (controlling 
entity:  Smith  International  Acquisition 
Corp..  Houston.  Texas);  Smith 
International  Acquisition  Corp.. 
Houston,  Texas,  (controlling  entity: 
Smith  International,  Ina,  Houston, 
Texas);  and  Smith  International,  Inc.. 
Houston,  Texas. 

2.  E>elete  each  of  the  following 
companies  as  a  "Member"  of  the 
Certificate:  Energy  log  Corp.;  Grace 
Drilling  Company,  Inc.;  Mesquite 
Group,  Inc.;  M-I  Drilling  Fluids 
Company  and  its  controlling  entity. 
Dresser  industries.  Inc.;  Technology 
Export  Company  and  its  controlling 
entity,  Masco  Industries,  Inc.;  USGIC 
Dominica,  LP.;  and  Williams  Tool 
Company,  Inc.;  and 

3.  Change  the  listing  of  the  company 
name  for  each  current  "Member"  cited 
in  this  paragraph  to  the  new  listing  cited 
in  this  paragraph  in  parenthesis  as 
follows:  Maxwell  Laboratories.  S- 
CUBED  Division,  and  its  controlling 
entity.  Maxwell  Laboratories.  Inc.  (S- 
Gubed.  a  Division  of  Maxwell  Labs,  and 
its  controlling  entity.  Maxwell 
Laboratories.  Inc.);  Nabors  Loffiand 
Drilling  Company  (Nabors  Drilling  USA, 
Inc.);  and  Foster  Valve  Corporation  and 
its  controlling  entity.  Masco  Industries, 
Inc.  (Foster  Valve  Corporation,  and  its 
controlling  entity,  Mascotech,  Inc.). 

Dated:  June  30,  1994. 
W.  Dawn  Busby. 

Director,  Office  of  Export  Trading  Company 
Affairs. 

IFR  Doc.  94-16394  Filed  7-<>-94;  8:45  am) 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Indianapolis,  IN 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Cancellation  of  notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA)  is 
canceling  the  announcement  to  solicit 
competitive  applications  under  its 
Minority  Business  Development  Center 
program  to  operate  a  Indianapolis. 
Indiana  MBDA  for  a  three  (3)  year 
period,  starting  September  1,  1994,  to 
August  31, 1995,  in  the  Indianapolis, 
Indiana  MSA  (Closing  date  May  2, 
1994).  Refer  to  the  Federal  Register 
dated  March  23.  1994. 

Dated:  June  30, 1994. 
David  Vega, 

Regional  Director,  Chicago  Regional  Office. 
(FR  Doc.  94-16393  Filed  7-6-94;  8:45  am) 
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COMMFTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

July  1,  1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  July  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482^212.  For  information  on  the 
quota  status  of  this  Umit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  362  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 


CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29. 1993).  Also 
see  59  FR  3847.  published  on  Januar>- 
27.1994, 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  dated 
January  17. 1994.  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

luly  1.1994 

Commissioner  of  Customs. 
Department  of  the  Treasure  Washington.  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24. 1994.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber.  silJc  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People  s  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  began  on  Januarj:  1, 1994  and 
entends  through  December  31.  1994. 

Effective  on  July  1. 1994.  you  are  directed 
to  amend  further  the  directive  dated  Januar>' 
24, 1994  to  increase  the  limit  for  Category 
362  to  7.463.275  numbers '.  as  provided 
under  the  terms  of  the  Memorandum  of 
Understanding  dated  Januar>'  17. 1994 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  thi«i 
action  fialis  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  '^ 
U.S.C.  553(aKl). 

Sincerely. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  94-16408  Filed  7-6-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armament  Retooling  and 
Manufacturing  Support  (ARMS)  Public/ 
Private  Task  Force — Initiative 
Implementation 

AGENCY:  U.S.  Army  Materiel  Command. 

DOD. 

ACTION:  Notice  of  meeting. 


•  The  limi!  has  not  been  adjusted  to  acioura  for 
:;>  imports  exported  after  Deceir.lirr  11.  iwi 
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CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  PR  62645, 
published  on  November  29. 1993).  Also 
see  59  FR  3847.  published  on  Januar>- 
27. 1994, 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  dated 
January  17, 1994.  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  proxisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  1,1994. 

Commissioner  of  Customs, 
Department  of  the  Treasun:  Washington.  DC 
20229. 

Dear  Commissionen  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  tv\elve-month 
period  which  began  on  Januarj'  1, 1994  and 
exiends  through  December  31,  1994. 

Effective  on  July  1,  1994,  you  are  directed 
to  amerul  further  the  directive  dated  Januar>' 
24,  1994  to  increase  the  limit  for  Category 
.362  to  7,463,275  numbers ',  as  provided 
under  the  terms  of  the  Memorandum  of 
Understanding  dated  January  17, 1994 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  "i 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  94-16408  Filed  7-6-94;  8:45  ami 


BILUNG  COOe  3Sia-0R-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armament  Retooling  and 
Manufacturing  Support  (ARMS)  Public/ 
Private  Task  Force — Initiative 
Implementation 

AGENCY:  U.S.  Army  Materiel  Command. 

DOD. 

ACTION:  Notice  of  meeting. 


In  accordance  with  Section  10(a)(2|  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  AR  15-1. 
Committee  Management,  notice  is 
hereby  given  of  the  next  meeting  of  Ihu 
Armament  Retooling  and  Manufacturing 
Support  (ARMS)  Public/Private  Task 
Force  (PPTF).  The  PPTF  is  chartered  to 
develop  new  and  innovative  methods  to 
maintain  the  government -owned, 
contractor-operated  ammunition 
industrial  base  and  retain  critical  skills 
for  a  national  industrial  emergency. 
Focus  of  this  meeting  will  be  on  policy 
and  procedures  of  property  and 
equipment  management.  A  tour  of  the 
Lake  City  Army  Ammunition  Plant  will 
be  included  as  part  of  this  meeting.  This 
session  is  open  to  the  public. 
DATES  OF  MEETING:  August  2-4.  1994. 
PLACE  OF  MEETING:  Adam's  Mark.  9103 
E.  39th  Street,  Kansas  City,  MO  6413.1 
TIME  OF  MEETING:  9:00  a.m.-5:00  p.ni 
ADDRESSES:  ARMS  Task  Force.  HQ 
Army  Materiel  Command,  5001 
Eisenhower  Avenue.  Alexandria,  VA 
22333. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.B.  Auger,  (703)  274-9838. 
SUPPLEMENTARY  INFORMATION: 
Reservations  should  be  made  directly 
with  Adam's  Mark;  telephone  (816) 
737-0200.  Please  be  sure  to  mention 
that  you  will  be  attending  the  ARMS 
meeting  to  assure  occupancy  in  the 
block  of  rooms  set  aside  for  this 
meeting. 

Request  that  you  contact  Dona  Ponce 
in  the  ARMS  Office  at  Rock  Island 
Arsenal;  telephone  (309)  782-4535.  if 
you  will  be  attending  the  meeting  so 
that  our  roster  of  attendees  is  accurate 
This  number  may  also  be  used  if  other 
assistance  regarding  the  ARMS  meeting 
is  required. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer 
[FR  Doc.  94-16350  Filed  7-6-94:  8:45  am! 
BILUSG  COOE  3710-08-M 


education.  This  meeting  will  be  open  to  the 
public.  Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

SaUy  A.  Warner. 

Administratis  Officer.  Army  Science  Board 
|FR  Doc.  94-16355  Filed  7-6-94:  8:45  am| 
BILLING  COOE  3710-08-M 


Patents  Available  for  Licensing 

agency:  U.S.  Army  Natick  Research. 
Development  and  Engineering  Center, 
DOD 

ACTION:  Notice. 


summary:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  of 
nonexclusive  licenses  under  the 
following  patent.  Any  licenses  granted 
shall  comply  with  35  U.S.C.  29  and  37 
CFR  Part  404. 


Issued 

Title 

Issue 

patent 

date 

5.320,164 

Body  Heating  and 

Cooling  Garment 

06'14'94 

5.322.866 

Mettiod  of  Produc- 
ing Biodegrad- 
able Starch- 
Based  Produce 
From  Unproc- 
essed Raw  Ma- 

terials   

06/21/94 

ADDRESSES:  U.S.  Army  Natick  Research. 

Development  and  Engineering  Center, 

Office  of  Chief  Counsel,  Attn:  Patents. 

Natick.  MA  01760-5035. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jessica  M.  Niro.  Paralegal  S{)ecialist. 

(508) 651-4322. 

Kenneth  L.  Denton. 

Army  Federal  Register  Licison  Officer 

IFR  Doc.  94-16345  Filed  7-6-94:  8:45  an:! 
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Army  Science  Board;  Open  Meeting         prospective  Exclusive  License 


'  The  liir.i!  has  not  been  adjusted  to  acxoura  for 
ir.y.  irriports  exported  dftorDecetr.tirr  II.  I<wi 


In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  .Armv  Science  Board 
{.'VSB) 

Date  of  Meeting:  27  July  1994. 

Time  of  Meeting:  0800-1700. 

Place:  Fort  Collins.  Colorado. 

Agenda:  The  Army  Science  Board  s  Ad 
floe  Subgroup  on  "The  Use  of  Technologies 
in  Education  and  Training"  will  meet  to 
rt^view  the  National  Technological  U.iiver.i! \ 
distance  learning  program  and  to  conduct 
icfporal  discussions  on  technology  ar.d 


AGENCY:  U.S.  Army  Engineer  Watenvays 
E.xperiment  Station.  DOD. 
ACTION:  Notice  of  exclusive  license. 

SUMMARY:  In  accordance  with  37  CFR 
404.7(a){l)(i).  announcement  is  made  o' 
a  prospective  exclusive  license  of  U.S. 
Patent  No.  4,797-026,  entitled 
•"Expandable  Sand-Crid  for  Stabilizing 
an  Undersurface". 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Waterways  Experiment 
Station.  CE\VES-CT^.  Vicksbuig,  MS 
391R0-6199 


34802 


IMI 
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FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Norman  E.  Logie.  (601)  634-3076. 

DATES:  Written  obje(  lions  must  be  filed 
not  later  than  September  6,  1984. 

SUPPLEMENTARY  INFCRMATION:  The 
E.xpandable  Sand-Giid  for  Stabilizing  an 
Undersurface  was  ir  vented  by  Steve  L. 
Webster  ((U.S.  Pater  t  Application  No. 


No.  4,797.026; 
986;  issued  date. 


889.025;  U.S.  Patent  1 
filing  date,  July  24, 
January  10,  1989). 

Rights  to  this  Unifed  States  patent 
have  been  assigned  o  the  United  States 
Government  as  repn  isented  by  the 
Secretary  of  the  Am  y.  Under  the 
authority  of  section 
Federal  Technology 


11(a)(2)  of  the 
Transfer  Act  of 
1986  (Pub.  L.  99-50: ;)  and  section  207 


of  Title  35,  US  Code  the  Department  of 
the  Army,  as  repress  nted  by  the  U.S. 
Army  Corps  of  Engii  eers.  Waterways 
Experiment  Station,  intends  to  grant  an 
exclusive  license  for  the  above 


mentioned  patent  to 


Company.  670  N.  Pe  -kins  St.,  P.O.  Box 
2399,  Appleton,  WI  )491 3-2399. 

Pursuant  to  37  CF  U04.7(a)(l)(i).  any 
interested  party  may 


objections  to  this  pn  spective  exclusive 


license  arrangement 


should  be  directed  t<  i  the  above  address, 
ATTN:  Mrs.  Norma  1 ',.  Logue. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  94-16347  Filifi  7-6-94;  8:45  ami 
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Corps  of  Engineers, 
Army 


Regulatory  Quidancs  Letters  Issued  by 
ttie  Corps  of  Engine  srs 

AGENCY:  U.S.  Army  (torps  of  Engineers, 
DoD. 

ACTION:  Notice. 


purpo  56 


SUMMARY:  The 
to  provide  a  copy  of 
Guidance  Letter  (RG  . 
known  interested 
used  by  the  Corps  as 
transmit  guidance  on 
Regulatory  Program 
its  division  and  distr 
Corps  pubUshes  RGL 
Register  upon  issuance 
informing  the  public 

FOR  FURTHER  INFORMATHX 
Sam  Collinson,  Regu 
Office  of  the  Chief  of 
272-1782. 


SUPPLEMENTARY  INF0<tMAT)ON 
Subject;  Expiration  o 
Jurisdictional  Detenqinations 
published. 


Presto  Produces 


file  written 


Written  objections 


Departntent  of  the 


of  this  notice  is 
he  Regulatory 
94-1)  to  all 
parties.  RGL's  are 
a  means  to 
the  Corps 
( 33  CFR  320-330)  to 
ct  engineers.  The 
s  in  the  Federal 
as  a  means  of 
of  Corps  guidance. 

CONTACT:  Mr. 
atory  Branch, 
Engineers  at  (202) 


RGL  94-1, 
Geographic 

,  is  hereby 


Dated:  June  16. 1994. 
}ohn  P.  Elmore,  P.E., 

Chief  Operations,  Constructioit  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Regulatory  Guidance  Letter.  RGL  94-1 

Date:  23  May  1994,  Expires:  31 
December  1999. 

Subject:  Expiration  of  Geographic 
Jurisdictional  Determinations. 

1.  Regulatory  Guidance  Letter  (RGL) 
90-6.  Subject:  "Expiration  Dates  for 
Wetlands  Jurisdictional  Delineations"  is 
extended  until  31  December  1999, 
subject  to  the  following  revisions. 

2.  This  guidance  should  be  applied  to 
all  jurisdictional  determinations  for  all 
waters  of  the  United  States  made 
pursuant  to  Section  10  of  the  Rivers  and 
Harbors  Act  of  1899,  Section  404  of  the 
Clean  Water  Act,  and  Section  103  of  the 
Marine  Protection  Research  and 
Sanctuaries  Act  of  1972. 

3.  To  be  consistent  with  paragraph 
IV. A.  of  the  6  January  1994,  interagency 
Memorandum  of  Agreement  Concerning 
the  Delineation  of  Wetlands  for 
Purposes  of  Section  404  of  the  Clean 
Water  Act  and  Subtitle  B  of  the  Food 
Security  Act.  all  U.S.  Army  Corps  of 
Engineers  geographic  jurisdictional 
determinations  shall  be  in  writing  and 
normally  remain  valid  for  a  period  of 
five  years.  The  Corps  letter  (see 
paragraph  4.(d)  of  RGL  90-6)  should 
include  a  statement  that  the 
jurisdictional  determination  is  valid  for 
a  period  of  five  years  from  the  date  of 
the  letter  unless  new  information 
warrants  revision  of  the  determination 
before  the  expiration  date. 

4.  For  wetland  jurisdictional 
delineations  the  "effective  date  of  this 
RGL"  referred  to  in  paragraphs  4  and  5 
of  RGL  90-6  was  and  remains  14  August 
1990.  For  jurisdictional  determinations, 
other  than  wetlands  jurisdictional 
delineations,  the  "effective  date  of  this 
RGL"  referred  to  in  paragraphs  4  and  5 
of  RGL  90-6  will  be  the  date  of  this 
RGL. 

5.  Previous  Corps  written 
jurisdictional  determinations,  including 
wetland  jurisdictional  delineations, 
with  a  validity  period  of  three  years 
remain  valid  for  the  stated  period  of 
three  years.  The  district  engineer  is  not 
required  to  issue  new  letters  to  extend 
such  period  from  three  years  to  a  total 
of  five  years.  However,  if  requested  to 
do  so,  the  district  engineer  will 
normally  extend  the  three  year  period  to 
a  total  of  five  years  unless  new 
information  warrants  a  new 
jurisdictional  determination. 

6.  Districts  are  not  required  to  issue  a 
public  notice  on  this  guidance  but  may 
do  so  at  their  discretion. 


7.  This  guidance  expires  on  31 
December  1999  imless  sooner  revised  or 
rescinded. 

For  the  Director  of  Civil  Works. 
John  P.  Elmore,  P.E., 

Chief,  Operations.  Construction  and 

Readiness  Division,  Directorate  of  Civil 

Works. 

|FR  Doc.  94-16349  Filed  7-6-94;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Office  of  Educational  Research  and 
Improvement  (OERi) 

agency:  Department  of  Education. 
ACTION:  Notice  to  solicit  public 
comments. 

SUMMARY:  The  Assistant  Secretary 
solicits  written  public  comment  on  the 
implementation  by  the  Office  of 
Educational  Research  and  Improvement 
(OERI)  of  its  new  authorizing 
legislation,  the  "Educational  Research,    . 
Development,  Dissemination,  and 
Improvement  Act  of  1994."  Comments 
will  be  used  to  help  the  Assistant 
Secretary  plan  for  the  reorganization  of 
OERI  and  the  activities  it  will  carry  out, 
as  well  as  establish,  in  collaboratioa 
with  the  National  Educational  Research 
Policy  and  Worities  Board,  priorities 
for  OERI's  future  work. 

DATES:  Comments  must  be  received  on 
or  before  September  6,  1994. 
ADDRESSES:  All  comments  concerning 
this  notice,  as  well  as  requests  for  copies 
of  the  Educational  Research, 
Development,  Dissemination,  and 
Improvement  Act  of  1994  and  the  topic 
papers  (discussed  below  under 
SUPPLEMENTARY  INFORMATION),  should  be 
addressed  to  Dr.  Laurence  Peters,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  600, 
Washington,  D.C.  2020ft-5530. 
Comments  on  this  notice  may  also  be 
sent  to  the  Department  of  Education  at 
the  Internet  electronic  rrtail  address: 
reauth — comments@inet.ed.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Laurence  Peters.  Telephone:  (202)  219- 
2050.  FAX:  (202)  219-1466.  Internet 
electronic  mail  address:  reauth — 
questions@inet.ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  On  March 
31,  1994,  President  Clinton  signed 
Public  Law  103-227,  which  includes 
both  the  "Goals  2000:  Educate  America 
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Act"  and  the  "Educational  Research. 
Development.  Dissemination,  and 
Improvement  Act  of  1994."  The  latter 
Act  creates  a  new  OfBce  of  Educational 
Research  and  Improvement  with  a  broad 
mandate  to  conduct  an  array  of  research, 
development,  dissemination,  and 
improvement  activities  aimed  at 
strengthening  the  education  of  all 
students.  It  also  requires  the 
establishment  of  a  National  Educational 
Research  Policy  and  Priorities  Board, 
which  is  to  work  collaboratively  with 
the  Assistant  Secretary  to  identify 
priorities  to  guide  the  work  of  OERI. 

The  mission  of  OERI,  which  the  new 
authorizing  legislation  requires  be 
accomplished  in  collaboration  with 
researchers,  teachers,  school 
administrators,  parents,  students, 
employers,  and  policymakers,  is  to 
provide  national  leadership  in: 
(1)  expanding  fundamental  knowledge 
and  understanding  of  education;  (2) 
promoting  excellence  and  equity  in 
education  and  the  achievement  of  the 
National  Education  Goals  by  spurring 
reform  in  the  school  systems  of  the 
United  States;  (3)  promoting  the  use  and 
application  of  research  and 
development  to  improve  practice  in  the 
classroom;  and  (4)  monitoring  the  state 
of  education. 

The  statute  requires  that  OERI 
establish  five  new  research  institutes 
and  a  national  dissemination  system. 
Specifically,  the  new  OERI  must 
include: 

•  The  National  Institute  on  Student 
Achievement.  Curriculum,  and 
Assessment; 

•  The  National  Institute  on  the 
Education  of  At-Risk  Students; 

•  The  National  Institute  on  Early 
Childhood  Development  and  Education: 

•  The  National  Institute  on 
Educational  Governance,  Finance. 
Policymaking,  and  Management; 

•  The  National  Institute  on 
Postsecondary  Education,  Libraries,  and 
Lifelong  Learning; 

•  The  Office  of  Reform  Assistance 
and  Dissemination;  and 

•  The  National  Library  of  Education. 
The  Assistant  Secretary  is  interested 

in  receiving  comments  and 
recommendations  from  the  pubHc 
regarding  the  functions  and 
responsibilities  of  these  new 
organizational  components,  the 
priorities  that  should  govern  their  work. 
and  the  mix  of  activities  that  would  best 
ser\'e  OERI's  mission.  The  Assistant 
Secretary  welcomes  recommendations 
related  to  any  aspect  of  the 
implementation  of  the  "Educational 
Research.  Development,  Dissemination, 
and  Improvement  Act  of  1994."  but  is 
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Act"  and  the  "Educational  Research. 
Development.  Dissemination,  and 
Improvement  Act  of  1994."  The  latter 
Act  creates  a  new  OfBce  of  Educational 
Research  and  Improvement  with  a  broad 
mandate  to  conduct  an  array  of  research, 
development,  dissemination,  and 
improvement  activities  aimed  at 
strengthening  the  education  of  all 
students.  It  also  requires  the 
establishment  of  a  National  Educational 
Research  Policy  and  Priorities  Board, 
which  is  to  work  collaboratively  with 
the  Assistant  Secretary  to  identify 
priorities  to  guide  the  work  of  OERI. 

The  mission  of  OERI,  which  the  new 
authorizing  legislation  requires  be 
accomplished  in  collaboration  with 
researchers,  teachers,  school 
administrators,  parents,  students, 
employers,  and  policymakers,  is  to 
provide  national  leadership  in: 
(1)  expanding  fundamental  knowledge 
and  understanding  of  education;  (2) 
promoting  excellence  and  equity  in 
education  and  the  achievement  of  the 
National  Education  Goals  by  spurring 
reform  in  the  school  systems  of  the 
United  States;  (3)  promoting  the  use  and 
application  of  research  and 
development  to  improve  practice  in  the 
classroom:  and  (4)  monitoring  the  state 
of  education. 

The  statute  requires  that  OERI 
establish  five  new  research  institutes 
and  a  national  dissemination  system. 
Specifically,  the  new  OERI  must 
include: 

•  The  National  Institute  on  Student 
Achievement.  Curriculum,  and 
Assessment; 

•  The  National  Institute  on  the 
Education  of  At-Risk  Students; 

•  The  National  Institute  on  Early 
Childhood  Development  and  Education: 

•  The  National  Institute  on 
Educational  Governance.  Finance. 
Policymaking,  and  Management; 

•  The  National  Institute  on 
Postsecondary  Education.  Libraries,  and 
Lifelong  Learning: 

•  The  Office  of  Reform  Assistance 
and  Dissemination;  and 

•  The  National  Library  of  Education. 
The  Assistant  Secretary  is  interested 

in  receiving  comments  and 
recommendations  from  the  pubHc 
regarding  the  functions  and 
responsibilities  of  these  new 
organizational  components,  the 
priorities  that  should  govern  their  work. 
and  the  mix  of  activities  that  would  best 
ser\'e  OERI's  mission.  The  Assistant 
Secretary  welcomes  recommendations 
related  to  any  aspect  of  the 
implementation  of  the  "Educational 
Research.  Development,  Dissemination, 
and  Improvement  Act  of  1994."  but  is 


especially  interested  in 
recommendations  regarding: 

•  Research  priorities  for  each 
institute,  especially  those  topics  and 
issues  that  should  be  the  focus  of  long- 
term,  sustained,  systematic,  and 
integrated  research  and  development; 

•  Strategies  to  help  ensure  that  the 
research  agenda  is  relevant  to  the  needs 
of  educators  working  with  students: 

•  Dissemination  strategies  that  will  be 
most  effective  in  meeting  the  needs  of 

a  range  of  different  customers — 
education  researchers,  practitioners, 
policymakers,  parents,  students,  and 
employers; 

•  Strategies  and  technical  assistance 
activities  that  will  help  ensure  that 
knowledge  gained  fit)m  research  will 
help  improve  teaching  and  learning: 

•  Strategies  for  identifying  proven 
and  promising  educational  practices 
and  programs: 

•  Coordination  of  OERI's  research, 
development  and  dissemination  with 
similar  activities  of  other  agencies  and 
organizations,  including  other  units  of 
the  Department  and  other  federal 
agencies,  to  ensure  that  customer  needs 
are  met  and  the  federal  investment  is 
maximized; 

•  Peer  review  and  program  evaluation 
activities  to  ensure  that  the  programs 
and  projects  OERI  supports  meet  the 
highest  standards  of  professional 
excellence: 

•  Education  topic  areas  in  which 
syntheses  of  research-based  information 
are  urgently  needed  to  help  guide 
improvement  efforts;  and 

•  Information  services,  resources  and 
materials  that  should  be  available  to  the 
public  through  a  National  Library  of 
Education. 

The  Assistant  Secretary  is  interested 
in  wide  public  comment — from 
education  researchers,  practitioners, 
policymakers,  parents,  students, 
employers  and  others  interested  in 
systemic  education  reform — regarding 
the  policies  and  priorities  OERI  must 
identify  and  develop. 

In  seeking  public  comment.  OERI  is 
committed  to  supporting  Executive 
Order  12862,  Setting  Customer  Service 
Standards,  which  provides  that  the 
Federal  Government  be  "customer 
driven."  To  deliver  the  highest  quality 
service,  OERI  must  understand  its 
customers'  needs  and  interests  and  how 
it  can  be  most  responsive  to  these  needs 
and  interests. 

Availability  of  Reauthorization 
Legislation  and  Topic  Papers:  To 
provide  the  public  with  a  complete 
description  of  the  provisions  of  the  new 
legislation.  OERI  will  make  available 
upon  request  a  copy  of  the  "Educational 
Research.  Development,  Dissemination, 


and  Improvement  Act  of  1994."  Prior  to 
submitting  any  comments.  OERI 
encourages  commenters  to  review  this 
legislation.  In  addition.  OERI  has 
prepared  topic  papers  on  a  number  of 
discrete  subject  areas,  including  each  of 
the  major  OERI  organizational  entities 
required  by  the  new  legislation. 
Individuals  who  wish  to  respond  to  this 
notice  may  find  these  topic  papers 
helpful  as  they  develop  their  comments. 
The  purpose  of  these  topic  papers  is  to 
share  information  and  to  generate 
discussion  and  recommendations. 

Invitation  to.Comment 

Interested  persons  are  invited  In 
submit  comments  and  recommendations 
regarding  this  notice. 

All  comments  and  recommendations 
will  be  available  for  public  inspection, 
during  and  after  the  comment  period,  in 
room  600,  555  New  Jersey  Avenue.  NVV.. 
Washington.  DC  between  the  hours  of 
8:30  a.m.  and  4  p.m.  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Dated:  |une  30.  1994. 

Sharon  P.  Robinson. 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

(FR  Doc.  94-16404  Filed  7-6-94;  B:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  ER94-293-000.  et  al.] 

PacifiCoip,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

lunr  28.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PacifiCorp 

IDocket  No.  ER94-293-000J 

Take  notice  that  PacifiCorp  on  June 
20. 1994.  tendered  as  an  amended  filing 
in  accordance  with  18  CFR  Part  35  of 
the  Commission's  Rules  and 
Regulations,  a  Harrison  Intercomiection 
and  Transmission  Facilities  Convej-ance 
Agreement  (Final  Agreement)  between 
PacifiCorp  and  Portland  General  Electric 
Company  (Portland  General)  dated  June 
17.  1994. 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  and  that  an 
effective  date  of  October  31.  1990  be 
assigned  to  the  Final  Agreement. 

Copies  of  this  filing  were  supplied  to 
Portland  General  and  the  Public  Utility 
Commission  of  Oregon. 
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y 12, 1994,  in 

Paragraph  E 


Comment  date:  Ju 
accordance  with  Standard 
at  the  end  of  this  no  ice 

2.  Portland  General  Electric  Company 

(Docket  No.  ER94-924  -000] 

Take  notice  that  oi  June  22. 1994, 
Portland  General  Eh  ctric  Company 
(PGE)  tendered  for  f  ling  supplemental 
information  to  its  or  ginal  filing  in  this 
Docket.  The  suppler  lental  information 
consists  of  a  clarifyi  ig  amendment  to 
the  Operation  and  N  aintenance 
Agreement  between  PGE  and  the  Eugene 
Water  and  Electric  E  oard  (EVVEB) 
regarding  the  Stone  Creek  Hydroelectric 
Project. 

Copies  of  this  filing  have  been  served 
on  EWEB  and  the  O^gon  Public  Utility 
Commission. 


Comment  date:  Ju 


y 12,  1994.  in 


accordance  with  Sta  idard  Paragraph  E 
at  the  end  of  this  nol  ice. 


3.  Wisconsin  Power 


and  Light  Company 


oil 


and 


Bulk 
filei 


in 


(Docket  No.  ER94-1 20^-0001 

Take  notice  that 
Wisconsin  Power 
(WP&L)  tendered  for 
amendment  to  its 
Tariff,  originally 
In  its  amended  filing 
lowered  its  maximu 
can  charge  for  capac 
capacity  is  generatec 
respectfully  requests 
Commission's  notice 
an  effective  date  of 

WT&L  states  that 
have  been  served  on 
Commission  of  Wi 

Comment  date:  Ju 
accordance  with 
at  the  end  of  this  n 


June  21,  1994, 
Light  Company 
fifing  an 
Power  Sales 
on  April  29,  1994. 
WP&L  has 
up-tp  rate  that  it 
ty,  when  the 
by  WP&L.  WP&L 
a  waiver  of  the 
requirements,  and 
15, 1994. 
c  opies  of  this  filing 
the  Public  Service 
sc  jnsin. 
1)^12. 1994.  in 
Stai  idard  Paragraph  E 


May 


ot  ice. 
4.  Morgan  Stanley  C  ipital  Group 

(Docket  No.  ER94-13»'|-000| 

Take  notice  that 
Capital  Group  Inc. 
::i.  1994,  tendered 
Rules  205  and  207  o 
Rules  of  Practice  anc 
385.205,  .207.  its 
to  be  effective  60 
June  20, 1994,  and  a 
of  the  blanket  appro\ 
regulations  of  the 
clarification  of  j 
Section  201  of  the 

MS  Capital  intend; 
electric  power  and 
as  a  marketer.  MS 
activities  will  includ  s 
capacity,  energy 
services  from  electric 
qualifying  facilities 
power  producers,  an 
(f)ower  to  other 


N^rgan  Stanley 

Capital)  on  June 
filing  pursuant  to 
the  Commission's 
Procedure,  18  CFR 
Schedule  No.  1, 
from  and  after 
jetition  for  waivers 
als  under  various 
ission,  and 
juris<Sction  under 
Fejderai  Power  Act. 
to  engage  in 
transactions 
Cabital's  marketing 
purchasing 
and;(or  transmission 
utilities, 
d  independent 
reselling  such 
purchbsers.  All  sales  will 


(MS  I 
fcr 


Rata 
ida)s 


Co  nmi 


etiergy 


am 


be  at  arms-length.  MS  Capital  is  not  in 
the  business  of  producing  or 
transmitting  electric  power,  nor  does  it 
currently  have  or  contemplate  acquiring 
title  to  any  electric  power  transmission 
or  generation  facilities. 

Comment  date:  July  12, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  West  Texas  Utilities  Company 

(Docket  No.  ER94-1 385-000) 

Take  notice  that  on  June  21. 1994. 
West  Texas  Utilities  Company  (WTU) 
filed  an  unexecuted  Remote  Control 
Area  Load  Addendum  (Addendum)  to 
its  Interconnection  Agreement  with 
Texas  Utilities  Electric  Company  (TU 
Electric).  The  Addendum  establishes 
terms  and  conditions  pursuant  to  which 
WTU  and  TU  Electric  will  accomplish 
the  transfer  of  the  electric  load  of  Tex- 
La  Electric  Cooperative  of  Texas.  Inc. 
(Tex-La)  from  TTJ  Electric's  control  area 
to  WTU's  control  area. 

WTU  seeks  an  effective  date  the  later 
of  June  29. 1994,  or  the  date  on  which 
TU  Electric  begins  to  provide 
transmission  service  to  Tex-La  pursuant 
to  Commission  order  in  Docket  No. 
TX94-4-000.  Accordingly.  WTU  seeks 
waiver  of  the  Commission's  notice 
requirements  if  and  to  the  extent 
necessary.  Copies  of  the  filing  have  been 
served  on  TU  Electric.  Tex-La  and  the 
Public  Utility  Commission  of  Texas. 
Copies  are  also  available  for  inspection 
in  WTU's  offices  in  Abilene.  Texas. 
Comment  date:  July  12.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-16423  Filed  7-6-94;  8:45  am] 

BILLING  COOC  S717-41-P 


[Docket  No.  EC94-1 9-000,  et  al.] 

Public  Service  Company  of  Colorado, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

June  29, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  Colorado 

(Docket  No.  EC94-1 9-000) 

Take  notice  that  on'June  23. 1994. 
Public  Service  Company  of  Colorado 
(Public  Service)  filed  an  application  for 
approval  under  §  23  of  the  Federal 
Power  Act  for  the  sale  of  a  certain 
transmission  facility  to  Holy  Cross 
Electric  Association.  Inc.  (Holy  Cros.s). 
Public  Service  requested  that  the 
Commission  approve  the  application 
prior  to  the  scheduled  closing  date  of 
August  1,  1994. 

Public  Service  states  that  it  has 
submitted  the  information  required  by 
Part  33  of  the  Commission's  regulations 
in  support  of  the  application. 

Comment  date:  July  15. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Portland  General  Electric  Company 

(Docket  Nos.  ER93-462-000  and  ER93-703- 
000) 

Take  notice  that  on  June  22. 1994. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  an  amendment 
to  its  original  filings  under  Docket  Nos. 
ER93-462-000  and  ER93-703-000.  The 
nature  of  the  amendment  is  a  revision 
of  tariff  language  and  an  update  to  cost 
support  for  rate  ceiling  components  in 
the  tariff.  Copies  of  this  filing  have  been 
served  on  the  parties  included  in  the 
distribution  list  contained  in  the  filing 
letter. 

Pursuant  to  18  CFR  §  35.11  PGE 
requests  that  the  Commission  grant 
waiver  of  the  notice  requirements  of  18 
CFR  §  35.3  to  allow  PGE's  FERC  Electric 
Tariff.  Original  Volume  No.  1  and  the 
service  agreements  with  Public  Utihty 
District  No.  1  of  Chelan  County  and  City 
of  Vernon  to  become  effective  May  20, 
1993;  and  to  allow  the  service 
agreement  with  Louis  Dreyfus  Electric 
Power  Incorporated  to  become  effective 
July  10. 1993.  consistent  with  the 
original  filings  in  Docket  Nos.  ER93- 
462-000  and  ER93-703-000 
respectively. 

Comment  date:  July  15. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER94-1090-000  and  ER94- 
1113-000) 

Take  notice  that  on  June  27, 1994. 
Northern  States  Power  Company 
(Minnesota)  (NSP-MN)  and  Northern 
States  Power  Company  (Wisconsin) 
(NSP-WI),  (jointly  hereafter  NSP) 
tendered  its  Purchase  and  Resale 
Ser\  ice  (Order  84)  and  Transmi.ssion 
Tariff  Compliance  Filing.  This 
Compliance  filing  addresses  the 
summary  dispositions  contained  in  the 
May  27, 1994,  Order  and  includes 
corrections  to  the  filing. 

NSP  requests  that  this  Compliance 
filing  become  effective  on  November  1, 
1994. 

Comment  date:  July  15,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  States  Power  Company 
(Wisconsin) 

(Docket  No.  ER94-1 392-000) 

Take  notice  that  on  June  23. 1994. 
Northern  States  Power  Company, 
Wisconsin  (NSP-W)  filed  Amendments 
to  its  Power  and  Energy  Supply 
Agreement  with  the  Villages  of 
Trempealeau  and  Bangor.  According  to 
the  filing  utifity  the  Amendments 
extend  the  term  of  the  agreement  in 
exchange  for  a  discount  on  the  power 
and  energy  supply  rate. 

Comment  date:  July  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southwestern  Electric  Power 
Company 

(Docket  No.  ER94-1 393-000] 

Take  notice  that  on  June  23, 1994, 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  an 
agreement  with  Northeast  Texas  Electric 
Cooperative  (NTEC)  under  which 
SWEPCO  agreed  to  install,  operate  and 
maintain  certain  facilities  at  a  new 
delivery  point. 

SWEPCO  requests  that  the  agreement 
be  accepted  to  become  effective  as  of 
June  24. 1994.  Copies  of  the  filing  have 
been  served  on  NTEC  and  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  July  15.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Valero  Power  Services  Company 

(Docket  No.  ER94-1 394-000) 

Take  notice  that  on  June  22, 1994. 
Valero  Power  Services  Company 
(VALPO)  tendered  for  filing  pursuant  to 
Rule  205  and  207  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 
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3.  Northern  States  Power  Company 
(Minnesota);  ^k)^them  States  Power 
Company  (Wisconsin) 

IDocket  No.  ER94-1090-000  and  ER94- 
1113-0001 

Take  notice  that  on  June  27. 1994. 
Northern  States  Power  Company 
(Minnesota)  (NSP-MN)  and  Northern 
States  Power  Company  (Wisconsin) 
(NSP-WI).  (jointly  hereafter  NSP) 
tendered  its  Purchase  and  Resale 
Senice  (Order  84)  and  Transmission 
Tariff  CompHance  Filing.  This 
Compliance  filing  addresses  the 
summary  dispositions  contained  in  the 
May  27, 1994,  Order  and  includes 
corrections  to  the  filing. 

NSP  requests  that  this  Compliance 
filing  become  effective  on  November  1. 
1994. 

Comment  date:  July  15.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  States  Power  Company 
(Wisconsin) 

jDoclcct  No.  ER94-1 392-0001 

Take  notice  that  on  June  23. 1994. 
Northern  States  Power  Company, 
Wisconsin  (NSP-W)  filed  Amendments 
to  its  Power  and  Energy  Supply 
Agreement  with  the  Villages  of 
Trempealeau  and  Bangor.  According  to 
the  filing  utiHty  the  Amendments 
extend  the  term  of  the  agreement  in 
exchange  for  a  discount  on  the  power 
and  energy  supply  rate. 

Comment  date:  July  15,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southwestern  Electric  Power 
Company 

IDocket  No.  ER94-1 393-000] 

Take  notice  that  on  June  23, 1994. 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  an 
agreement  with  Northeast  Texas  Electric 
Cooperative  (NTEC)  under  which 
SWEPCO  agreed  to  install,  operate  and 
maintain  certain  facilities  at  a  new 
delivery  point. 

SWEPCO  requests  that  the  agreement 
be  accepted  to  become  effective  as  of 
June  24, 1994.  Copies  of  the  filing  have 
been  served  on  NTEC  and  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  July  15. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Valero  Power  Services  Cmnpany 

IDocket  No.  ER94-1394-Q0O) 

Take  notice  that  on  June  22, 1994. 
Valero  Power  Services  Company 
(VALPO)  tendered  for  filing  pursuant  to 
Rule  205  and  207  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 


385.205  and  385.207,  a  petition  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission, 
and  an  order  accepting  its  Rate 
Schedule  No.  1.  to  be  effective  the 
earlier  of  July  31, 1994,  or  the  date  of 
a  Commission  order  granting  approval 
of  this  Rate  Schedule. 

VALPO  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  VALPO  purchases  power, 
including  capacity  and  related  services 
from  electric  utilities,  qualifying 
facilities  and  independent  power 
producers,  and  resells  such  power  to 
other  purchasers,  VALPO  will  be 
functioning  as  a  marketer.  In  VALPO's 
marketing  transactions.  VALPO 
proposes  to  charge  rates  mutually 
agreed  upon  by  parties.  In  transactions 
where  VALPO  does  not  take  title  to  the 
electric  power  and/or  energy.  VALPO 
will  be  limited  to  the  role  of  a  broker 
and  will  charge  a  fee  for  its  services. 
VALPO  is  not  in  the  business  of 
producing  or  transmitting  electric 
power.  VALPO  does  not  currently  have 
or  contemplate  acquiring  title  to  any 
electric  power  transmission  facilities. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  date:  July  15. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Alabama  Power  Company 

IDocket  No.  ER94-1 395-0001 

Take  notice  that  on  June  24, 1994. 
Alabama  Power  Company  tendered  for 
filing,  a  Delivery  Point  Specification 
Sheet  dated  as  of  July  13.  1994,  which 
refiect  the  addition  of  a  delivery  point 
to  the  Utilities  Board  of  the  City  of 
Sylacauga.  This  delivery  point  will  be 
served  imder  the  terms  and  conditions 
of  the  Agreement  for  Partial 
Requirements  Service  and 
Complementary  Service  between 
Alabama  Power  Company  and  the 
Alabama  Municipal  Electric  Authority 
dated  February  24,  1986.  being 
designated  as  FERC  Rate  Schedule  No. 
165.  The  parties  request  an  effective 
date  of  July  13. 1994,  for  the  addition  of 
said  delivery  point. 

Comment  date:  July  15, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Carolina  Power  &  Light  Company 

IDocket  No.  ER94-1 396-000] 

Take  notice  that  on  June  24. 1994. 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  with  the 
Commission  the  changes  outlined  below 
to  its  agreements  with  Lumbee  River 
EMC  and  Randolph  EMC. 


1.  Lumbee  River  EMC-Red  Springs  1 15 
^V— Change  in  point  of  delivery 
location,  increase  in  delivery  voltage 
from  23  kV  to  115  kV.  change  in 
metering  location,  decrease  in  metered 
voltage  from  23  kV  to  12  kV  and  the 
addition  of  special  provisions  for 
providing  facilities  for  metering  pulse 
information. 

2.  Randolph  EMC-Parkwood^ll5  kV— 
Installation  of  a  new  point  of  delivery 
including  special  provisions  for 
providing  facilities  for  metering  pulse 
information. 

The  Company  requests  that  the  notice 
period  be  waived  and  that  these 
supplements  be  made  effective 
coincident  with  the  effective  dates  set 
forth  in  the  respective  Exhibit  A's; 
however,  the  Company  will  not  begin 
billing  for  the  new  additional  facilities 
until  the  date  the  FERC  accepts  and 
approves  this  filing. 

A  copy  of  this  filing  has  been  sent  to 
the  affected  parties,  the  North  Carolina 
Utilities  Commission,  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  July  15. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Boston  Edison  Company 

[Docket  No.  ER94-1 397-0001 

Take  notice  that  on  June  23.  1994. 
Boston  Edison  Company  (Edison) 
tendered  for  filing  for  informational 
purposes  the  1993  true-up  to  actual  for 
the  Substation  402  Agreement  (FPC  Rate 
No.  149)  between  Edison  and  Cambridge 
Electric  Light  Company  (Cambridge). 
This  filing  is  made  pursuant  to  the 
terms  of  the  1987  Settlement  Agreement 
between  Edison.  Cambridge  and  the 
Town  of  Belmont.  Massachusetts  in 
Docket  No.  ER86-5 17-000. 

Edison  states  that  it  has  ser\'ed  the 
filing  on  Cambridge,  Belmont  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  July  15. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


34806 


JMI 


to  the  proceeding. 

to  become  a  party 
to  intervene.  Copies 
file  with  the 
iire  available  for  public 


on 


Federal  Register  /  Vol.  59.  No.  129  /  Thursday,  July  7,  1994  /  Notices 


Federal  Register  / 


protestants  partie  i 

Any  person  wishi  ng 

must  file  a  motioij 

of  this  filing  are 

Commission  and 

inspection. 

Lois  O.  Cashell, 

Secretary. 

|FR  Doc.  94-16424  filed  7-6-94:  8:45  ami 

BIUJNG  COOC  6717-01-  > 


[Docket  No.  CP94-a21-000,  et  al.J 

Panhandle  Eastern  Pipe  Line 
Company,  et  al.;  Dlatural  Gas 
Certificate  Filings 


June  29, 1994. 

Take  notice  that 
have  been  made 


wi 


and 


Reg  il 

(n 


CP83-^  3-000 


1.  Panhandle  I 
Company 

[Docket  No.  CP94-6 
Take  notice  that 
Panhandle  Easterr 
(Panhandle).  P.O. 
Texas  77251-1642, 
CP94-621-000  a 
Sections  157.205 
Commission's 
Natural  Gas  Act  ( 
157.211)  for  au 
and  operate  certai 
Panhandle's  blanket 
Docket  No 
Section  7  of  the 
more  fully  set  fortl 
is  on  file  with  the 
to  public  inspect! 

Panhandle 
inch  (10")  tap  and 
provide  bi-directi 
and  receipt  of  up 
gas  per  day  for 
Inc.  (Midwest  Gas) 
Township  15  Nortl 
Parke  County,  Indi 
cost  of  the  project  i 
reimbursed  to 
Gas. 

Comment  date:  / 
accordance  with 
at  the  end  of  this 


East  >m  Pipe  Line 

1-0001 

on  June  22,  1994, 
Pipe  Line  Company 
Jox  1642,  Houston, 
filed  in  Docket  No. 
r^uest  pursuant  to 
157.211  of  the 
ations  under  the 
CFR  157.205, 
thoHzation  to  construct 
facilities  under 
certificate  issued  in 
pursuant  to 
Neural  Gas  Act,  all  as 
in  the  request  that 
I  !)ommission  and  open 
on. 
prop(  ises 


oial 


t(i 


2.  Colorado  Interstate 
Eastern  Pipe  Line 


IDocket  No.  CP94-62 
Take  notice  that 
Colorado  Interstate 
Post  Office  Box  1 
Colorado  80944  an 
Pipe  Line  Companj 
Westheimer  Court, 
77056-1642  filed. 
627-000.  a  joint  a. 
Section  7(b)  of  the 
Part  157oftheConim 


I  Of  7 


n 
jp  )1 


the  following  filings 
th  the  Commission: 


to  install  a  ten- 
■elated  facilities  to 

flow  for  delivery 
60  MMcf  of  natural 
Midwest  Gas  Storage, 
in  Section  5. 

Range  6  West, 
ma.  The  estimated 
$259,700  to  be 
Panhandle  by  Midwest 

ugust  15. 1994,  in 
St^dard  Paragraph  G 


ni  itice. 


Gas;  Panhandle 
( lompany 

-cool 

on  June  24. 1994. 
Gas  Company  (QG). 
Colorado  Springs, 
Panhandle  Eastern 
(Panhandle),  5400 
Houston,  Texas 
Docket  No.  CP94- 
ication  pursuant  to 
;  Natural  Gas  Act  and 
lission's 


Regulations  for  an  order  permitting  and 
approving  the  abandonment  of  the 
transportation  and  exchange  service,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

CIG  and  Panhandle  propose  to 
abandon  service  under  the  Gas 
Purchase,  Transportation,  and  Exchange 
Agreement  dated  December  1, 1978,  as 
amended  (Master  Agreement),  currently 
on  file  as  QCs  Rate  Schedule  X-38  and 
Panhandle's  Rate  Schedule  TSE-4.  CIG 
and  Panhandle  state  that  they  have 
settled  all  issues  related  to  the  Ma-ster 
Agreement. 

CIG  and  Panhandle  state  there  is  no 
abandonment  of  any  faciHties  pursuant 
to  the  instant  application. 

Comment  date:  July  20.  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  NorAm  Gas  Transmission  Company 

IDocket  No.  CP94-628-0001 

Take  notice  that  on  June  24, 1994. 
NorAm  Gas  Transmission  Company 
(NorAm),  1600  Smith  Street.  Houston, 
Texas  77002,  filed  an  application  in 
Docket  No.  CP94-628-O00  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
an  order  permitting  and  approving  the 
abandonment  by  transfer  to  Arkla 
Gathering  Services  Company  of 
approximately  600  previously 
certificated  facilities,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

NorAm  states  that  this  application  is 
being  filed,  under  protest,  in 
compliance  with  the  Commission's  May 
27,  1994,  order  in  Arkla  Gathering 
Services  Company.  Docket  No.  CP94- 
36-000  and  that  the  abandonment 
would  not  adversely  affect  NorAm's 
ability  to  continue  to  render  certificated 
transportation  services  to  its  customers 
or  its  ability  to  meet  fully  its  obligations 
under  Order  No.  636.  NorAm  also  states 
that  these  facilities  are  gathering 
focilities  but  had  been  erroneously 
reported  in  NorAm's  predecessors' year- 
end  budgetary  certificate  reports,  in 
spite  of  the  fact  that  the  facilities  were 
not  con.structed  under  those  budget-type 
certificates. 

Comment  date:  July  20.  1994,  in 
accordance  with  Standard  Paragraph  F 
al  the  end  of  this  notice. 

4.  National  Fuel  Gas  Supply 
Corporation 

IDocket  No.  CP94-629-000| 

Take  notice  that  on  June  24, 1994, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo. 
New  York  14203.  filed  in  Docket  No. 


CP94-629-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  to  provide 
service  to  an  existing  firm  transportation 
customer.  National  Fuel  Gas 
Distribution  Corporation  (Distribution), 
under  National's  blanket  certificate 
i.ssued  in  Docket  No.  CP83-4-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  proposes  to  construct  and 
operate  a  permanent  delivery  point  on 
National's  Line  R-24  in  Cattaraugus 
County.  New  York.  National  states  that 
on  June  20,  1994,  Distribution  began 
receiving  emergency  transportation 
service  from  National  at  this  delivery 
point  in  order  to  maintain  service  to  300 
customers  who  were  in  danger  of  losing 
service  because  Distribution  had 
sustained  a  line  hit  on  its  Old  Line  R. 
National  further  states  that  Distribution 
then  asked  National  to  establish  a 
permanent  delivery  point  to 
Distribution  from  National's  Line  R-24 
in  Cattaraugus  County,  New  York.  It  is 
stated  that  the  total  volumes  to  be 
delivered  to  Distribution  will  be  69,000 
Mcf  annually.  It  is  further  stated  that 
Distribution  constructed  the  necessary 
facilities  at  its  expense  to  establish  the 
new  delivery  point;  therefore.  National 
will  incur  no  costs  as  a  result  of 
establishing  the  delivery  point. 

Comment  date:  August  15. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  theend  of  this  notice. 

Standard  Paragraphs 

F.  Any  perscfn  desiring toi)e  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,.D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of-the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sectionfr7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  tlie 
Commission  or  its  designee  on  this 
application  if  no  motion  to  ihtervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  iriter\ene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor.   - 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of. 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
5pcrpfqfy 
IFR  Doc.  94-16425  Filed  r-6-94l  8:45  ami ' 

B4UJNG  CODE  «717-01-P 


(Docket  No.  RP91 -41 -028] 

Columbia  Gas  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tarriff 

Iune30.1994.    - 

Take  notice  that  on  June  27,  1994 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1.  to  be  effective  April  18,  1994: 

Second  Revised  Sheet  No.  W) 
First  Revised  Sheet  No.  82 
First  Revised  Sheet  No.  83 

Columbia  states  that  it  tendered  this 
filing  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's 


the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory'  Commission 
by  Sections?  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  ttie 
Commission  or  its  designee  on  this 
application  if  no  motion  to  ihtervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  owti  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
ore  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  iriter\ene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor.   - 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days,  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of. 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-16425  Filed  7-6-94;  8:45  ami ' 

eiLUNG  CODE  6717-01-P 

(Docket  No.  RP91  ^1-028] 

Columbia  Gas  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tarriff 

Iune30.1994. 

Take  notice  that  on  June  27,  1994 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  to  he  effective  April  18.  1994: 

Second  Revised  Sheet  No.  80 
First  Revised  Sheet  No.  82 
First  Revised  Sheet  No.  83 

Columbia  states  that  it  tendered  this 
filing  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's 
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(Commission)  letter  order  issued  June 
10.  1994  in  Docket  No.  RP91-41.  et  al.. 
which  required  that  Columbia  file  tariff 
sheets  reflecting  the  individual 
amortization  periods  elected  by  each 
customer  for  additional  billing  of  Order 
Nos.  500/528  costs. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  interested 
state  commissions,  and  to  each  of  the 
parties  set  forth  on  the  official  service 
list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE. 
Washington.  D.C.  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  July  8. 1994.  Protests  will  be 
considered  'oy  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Copies  of  Columbia's  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Sevrelaiy. 

(PR  Doc.  94-16379  Filed  7-6-94:  8:45  ami 
BILUNG  CODE  e717-01-M 


[Docket  No.  RP91-41-027] 

Columbia  Gas  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

liine  30.  1994. 

Take  notice  that  on  June  23.  1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  April  18,  1994: 

Substitute  Second  Revised  Sheet  No  60 
Substitute  Original  Sheet  No.  60A 
Substitute  First  Revised  Sheet  No.  61 
Substitute  Original  Sheet  No.  61 A 

Columbia  states  that  this  filing 
contains  substitute  tariff  sheets  to  the 
compliance  filing  made  in  this  docket 
on  June  21, 1994. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's  firm 
customers,  interested  state 
commissions,  and  to  each  of  the  parties 
set  forth  on  the  official  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rulps  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 


before  July  8. 1994.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  ser\'e  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  Columbia's  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell. 

Secretary 

IFR  Doc.  94-16378  Filed  7-6-94;  8:45  ami 

BILUNQ  CODE  6717-01-M 


[Docket  No.  TA94-1  -23-004] 

Eastern  Shore  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

luneSO.  1994! 

Take  notice  that  on  June  21.  1994 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing 
certain  revised  tariff  sheets  and  refund 
reports,  included  in  Appendix  A  and  B 
of  the  filing,  to  comply  with  the 
Commission's  Order  dated  May  19. 
1994.  in  the  above  referenced 
proceeding.  Eastern  Shore  has 
separately  filed  a  request  for  rehearing 
of  the  May  19  Order. 

Eastern  Shore  states  that  the  subject 
tariff  sheets  are  being  filed  to  comply 
with  Ordering  Paragraph  C  of  the 
Commission's  Order.  Such  paragraph 
directed  Eastern  Shore  to  revise  its  tariff 
to  provide  either  a  Unit-of-Sales  or  Unit- 
of-Purchase  methodology  for  computing 
both  its  demand  current  adjustment  and 
monthly  deferred  demand  costs  in 
accordance  with  §  154.303(c)(2)(ii)  of 
the  Commission's  PGA  regulations  and 
file  such  revised  tariff  sheets  within  30 
days  of  the  date  of  the  Order  to  be  made 
effective  prospectively  from  the  date  of 
the  Order. 

As  stated  in  Eastern  Shore's  request 
for  rehearing.  Eastern  Shore  believes  its 
PGA  tariff  provisions  and  its  PGA  filings 
during  the  past  six  years  have 
consistently  used  a  Unit-of-Purchase 
methodology  for  computing  both  the 
current  demand  charge  adjustment  and 
the  monthly  demand  deferrals.  Eastern 
Shore,  however,  states  it  is  willing  to 
revise  its  tariff  provisions  to  be  effective 
May  19, 1994,  in  accordance  with  the 
Commission's  Order  to  further  clarify 
that  both  its  current  demand  charge 
adjustments  and  monthly  demand 
deferrals  will  be  calculated  using  a  Unit- 
of-Purchase  methodology. 

Eastern  Shore  states  that  two  "refund 
reports"  are  being  filed  to  comply  with 
Ordering  Paragraph  D,  which  requires 
Eastern  Shore  to  refund  with  interest  its 
overcharges  fi^m  November  1.  1992  to 
the  current  billing  month  and  to  file  a 
report  showing  how  the  refund  was 


34808 


IMI 


Federal  Register  /  Vol.  59,  No.  129  /  Thursday.  July  7.  1994  /  Notices 


Federal  Register  /  \ 


calculated.  Due  to  v  rhat  Eastern  Shore 
believes  to  be  an  ini  lonsistency  or 
contradiction  with  resf>ect  to  the 
Commission's  language  in  its  Order, 
Eastern  Shore  has  submitted  for  the 
Commission's  review  two  separate 
rehind  scenarios  wi  ii  significantly 
different  resuhs,  ea(ii  of  which  it  states 


is  arguably  in  comp 
Commission's  Orde  ■. 


stal  es 


that  upon 
Commission  as  to 
it  accepts,  it  will 

refund  amount  to 
Demand  Refund 

such  amount, 
,"Rufunds"  of  its 


states 
1  sened 


that  copies  of  the 
upon  its 
and  interested 


Eastern  Shore 
notification  from  th  ; 
which  refund  reporl 
credit  the  appropria  te 
its  Account  No.  191 
Sub-Account  and  remand 
as  provided  in  §21 
PGA  tariff  provision  s 

Eastern  Shore 
filing  have  been 
jurisdictional  custoitiers 
State  Commissions 

Any  person  desiri  ig  to  protest  said 
filing  should  file  a  p  rotest  with  the 
Federal  Energy  Regu  latory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington  D.C.,  20  426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  an<  Procedure  (18  CFR 
385.211).  All  such  p  -otests  should  be 
filed  on  or  before  Juk  8,  1994.  Protests 
will  be  considered  b  /  the  Commission 
in  determining  the  a  jpropriate  action  to 


iance  with  the 


be  taken,  but  will  no 
protestants  parties  tc 


Copies  of  this  filing  i  ire  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-16380  Fjl«^d  7-6-94;  8:45  ami 

BILUNG  CODE  t717-01-M 


Pocket  No.  CP94-€2^  -000] 


El  Paso  Natural  Gas  Co 
Request  Under  Blanket 


June  30, 1994. 

Take  notice  that  or 
Paso  Natural  Gas 
Post  Office  Box  1492 
79978.  filed  in  Docke  t 
000  a  request  pursua  if 
157.205  and  157.212 
Commission's  Regu 
Natural  Gas  Act  for 
construct  and  operati  < 
implement  a  new  deli 
Skellytown  Meter 
County,  Texas,  undei 
certificate  issued  in 
435-000,'  all  as  mors 
the  request  for  a 


'See. 20 FEEC1 62.454  (  982) 


serve  to  make 
the  proceeding. 


.;  Notice  of 
Authorization 


June  23, 1994.  El 
Coi^ipany  (El  Paso), 
El  Paso,  Texas 
No.  CP94-62&- 
to  Sections 
of  the 
l4tions  under  the 
orization  to 
facilities  to 
very  point  (the 
Station)  in  Carson 
its  blanket 
l)ocket  No.  CP82- 
fully  set  forth  in 
uthoiization  on  file  with 


a  Jthc 


the  Commission  and  open  for  public 
inspection. 

El  Paso  states  it  has  entered  into  a 
Transportation  Service  Agreement  with 
Southern  Union  Gas  Company 
(Southern  Union)  dated  April  22,  1994, 
(TSA)  for  the  interruptible 
transportation  and  defivery  of  natural 
gas  to  Southern  Union  at  the  proposed 
Skellytown  Meter  Station  of  up  to 
29,000  Mcf  annually  and  310  Mcf  per 
peak  day.  El  Paso  states  the 
transportation  will  be  provided 
pursuant  its  blanket  transportation 
certificate  issued  in  Docket  No.  CP88- 
433-000.^  Southern  Union  currently 
provides  natural  gas  service  to 
Skellytown,  Texas,  and  it  has  requested 
new  natiu^l  gas  service  from  El  Paso  to 
increase  the  dependability  of  gas 
deliveries  to  Skellytown.  El  Paso  states 
that  the  proposed  delivery  point  will  be 
located  at  milepost  54.4  on  El  Paso's 
E.P.N.G.  Schafer  Plant— Dumas  Plant 
Line  and  Loop  Line  in  Carson  County, 
Texas. 

El  Paso  states  that  construction  of  the 
proposed  delivery  point  is  not 
prohibited  by  its  existing  tariff  and  that 
it  has  sufficient  capacity  to  deliver  the 
requested  gas  volumes  without 
detriment  or  disadvantage  to  it's  other 
customers.  It  also  states  that  the 
construction  and  operation  of  the 
proposed  delivery  point  will  not  be  a 
major  Federal  action  significantly 
affecting  the  human  environment.  The 
total  estimated  cost  of  the  proposed 
facilities  is  $48,900;  and.  El  Paso  states 
Southern  Union  has  agreed  to  reimburse 
El  Paso  for  the  costs  related  to 
construction  pursuant  to  a  December  6, 
1993  letter  agreement. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


'See.45FERC161.175  (19»8). 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc  94-16381  Filed  7-6-94;  8:45  ami 

BtLUNG  COOE  6717-01-M 

[Docket  Na  RP94-12tM)04] 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Compliance  Filing 

June  30, 1994, 

Take  notice  that  on  June  1. 1994, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway)  filed  the  Prepared 
Supplemental  Direct  Testimony  of 
Robin  G.  Schwenke,  General  Manager  of 
Rates  and  Regulatory  Affairs,  Koch 
Gateway  Pipeline  Company,  together 
with  certain  exhibits  specifically 
identified  therein,  in  compliance  with 
the  Commission's  March  2, 1994 
suspension  order  in  Docket  No.  RP94- 
120-000. 

Ordering  Paragraph  (E)  of  the 
suspension  order  directed  Koch 
Gateway  either  to  demonstrate  why  its 
ratepayers  should  incur  the  cost 
responsibility  for  the  SunCoast  Pipeline 
project  or  to  refile  the  affected  rate 
sheets  to  remove  the  amortization  cost. 
On  April  29. 1994,  the  Commission 
granted  an  extension  of  time  to  June  1, 
1994  for  Koch  Gateway  to  respond  to 
Ordering  Paragraph  (E). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  July  8, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  die 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-16382  Filed  7-6-94;  8:45  ara| 

BILUNG  COOE  6717-01-M 


[Docket  No.  RP94-297-000] 

Midwestern  Gas  Transmission  Co.; 
Notice  of  Rate  Filing 

June  30, 1994. 

Take  notice  that  on  June  21, 1994. 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  follovvring  tariff 


sheets,  with  an  effective  date  of 
September  1. 1993. 

Midwestern  states  that  the  tariff 
sheets  are  l)eing  filed  to  correct  certain 
errors  that  were  made  in  its  previously 
filed  restructured  tariff.  Midwestern 
requests  an  effective  date  to  coincide 
with  its  implementation  of  restructured 
ser\'ices  pursuant  to  Order  No.  636  et  ol. 
Midwestern  further  states  that  the  filed 
tariff  sheets  contain  Midwestem's 
agreed  to  changes  to  its  liability 
language. 

Midwestern  states  that  copies  of  tht; 
filing  have  been  mailed'to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
IX:  20426.  in  accordance  with  18  CHt 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
AH  such  motions  or  protests  should  be 
filed  on  or  before  July  8.  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
.■^.ny  person  wishing  to  become  a  party 
niust  file  a  motion  to  intervene.  Copies' 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public: 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
SV-crpfofy. 

IFK  Doc.  94-16383  Filed  7-<;-94;  8:45  iinil 
aiLUXG  COPE  6717-01-4I 

(Docket  No.  RP94-220-002] 

Norttiwest  Pipeline  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

lune  JO.  1994. 

Take  Notice  that  on  June  27. 1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  Substitute  Second 
Revised  Sheet  No.  271.  with  an  effective 
date  of  June  1. 1994. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
CoiTimission's  May  26,  1994  "Order 
Accepting  and  Suspending  Tariff 
Sheets.  Subject  to  Refund  and 
Conditions.  Rejecting  Other  Tariff 
Sheets  and  Establishing  a  Hearing."  to 
redesign  rates  based  on  representative 
contract  demand  for  South  End 
shippers.  Northwest  reserves  the  right 
and  gives  notice  that  it  will  refile  any 
laritf  sheets  and  rates  for  affected   - 
periods,  should  Northwest  ultimately  l>e 
successful  on  its  request  for  rehearing 
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sheets,  with  an  effective  date  of 
September  1. 1993. 

Midwestern  states  that  the  tariff 
sheets  are  being  filed  to  correct  certain 
errors  that  were  made  in  its  previously 
filed  restructured  tariff.  Midwestern 
requests  an  effective  date  to  coincide 
with  its  implementation  of  restructured 
ser\'ices  pursuant  to  Order  No.  636  et  ol. 
Midwestern  further  states  that  the  filed 
tariff  sheets  contain  Midwestem's 
agreed  to  changes  to  its  liabi  1  ity 
language. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed'to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
IX:  20426.  in  accordance  with  18  Cre 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  8.  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
.■^.ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casfaeil. 
SfVTftary. 

IFK  Doc.  94-16383  Fiitci  7-(i-94;  8:45  iinij 
BIUMG  CODE  6717-41-M 

fOocKet  No.  RP94-220-002] 

Northwest  Pipeline  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

lune  JO.  1994. 

Take  Notice  that  on  June  27,  1994. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  Substitute  Second 
Revised  Sheet  No.  271.  with  an  effective 
date  of  lune  1. 1994. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  May  26,  1994  "Order 
Accepting  and  Suspending  Tariff 
Sheets.  Subject  to  Refund  and 
Conditions.  Rejecting  Other  Tariff 
Sheets  and  Establishing  a  Hearing."  to 
redesign  rates  based  on  representative 
contract  demand  for  South  End 
shippers.  Northwest  reserves  the  right 
and  gives  notice  that  it  will  refile  any 
tariff  sheets  and  rates  for  affected   - 
periods,  should  Northwest  ultimately  l>e 
successful  on  its  request  for  rehearing 


-filed  with  the  Commission  in  the 
captioned  docket  on  May  27, 1994. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  on  all 
jurisdictional  customers,  state 
regulatory  commissions  in  its  market 
area,  as  well  as  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator)'  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington,  DC  20426,  in  accordant;e 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  July  8.  1994.  Prote.sts 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
St^:n'Uiry. 

FK  Doc.  94-16385  Filrd  7-6-94;  8:45  air.j 
BH.UNG  CODE  6717-«1-M 

(Docket  No.  CP93-437-0011 

Northwest  Pipeline  Corp.;  Petition  To 
Amend 

111  np  .!0.  1994 

Take  notice  that  on  June  24.  1994. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84158,  filed  in  Docket  No. 
CP93-437-001  a  petition  to  amend  the 
certificate  of  public  convenience  and 
necessity  issued  September  13.  1993.  in 
Docket  No.  CP93-43  7-000  to  upgrade 
the  horsepower  of  the  Snohomish  and 
Su 111 ner  Compressor  Stations  on  its 
mainline  transmission  system  in 
Washington,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  upgrade  the 
existing  compressor  unit  at  Sumner 
from  4,000  horsepower  to  6.350 
horsepower  instead  of  the  5,200 
horsepower  authorized  in  the 
September  13.  1993.  order.  It  is  stated 
that  the  previously  authorized  increase 
would  not  be  sufficient  to  achieve  the 
desired  capacity  increase  because  of 
compressor  cylinder  limitations.  It  is 
stated  that  the  previously  estimated  cost 
of  $1.08  million  for  the  upgrade  would 
remain  the  same.  It  is  asserted  that  the 
proposed  increase  in  horsepower  would 
increase  Northwest's  capability  to 
receive  Canadian  gas  supplies  during 
oJT-peak  periods  and  would  enhance 
Northwest's  flexibility  in  utilizing 


receipt  point  options  under  existing 
transportation  agreements. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
July  21. 1994,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  vvill 
not  ser\e  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  act:ordance  with  the  Commission's 
Rules. 

Lois  O.  Cashell, 
Secretary. 

IFR  D«x.  94-16386  Filed  7-«i-94;  HAa  diiil 
BILU»4G  CODE  •717-01 -41 


[Docket  Nos.  CP94-36-002  MT8»-3&-009] 

NorAm  Gas  Transmission  Co.;  Notice 
of  Filing 

luiip.lO.  1994 

Take  notice  that  on  June  24.  1994, 
NorAm  Gas  Transmission  Company 
(NCT)  (formerly  Arkla  Energy  Resources 
Company)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  Second  Revised  Rate 
Sheets  Nos.  55  and  231  to  become 
effective  August  1. 1994. 

NGT  states  that  these  revised  rate 
sheets  are  filed  in  compliance  with  the 
Commission's  May  27,  1994. 
Preliminary  Determination  on 
Jurisdictional  Status  of  Facilities 
(Preliminar)-  Determination)  in  Arkla 
Gathering  Services  Company.  Doc;ket 
No.  CP94-36-000.  These  rate  sheets 
reflect  the  addition  to  the  General  Terms 
and  Conditions  of  NGTs  tariff  of  the 
standards  of  conduct  for  transactions 
with  its  gathering  affiliate  that  were  set 
forth  in  the  Commission's  May  27.  1994 
Preliminary  Determination. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  July  8.  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
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be  taken,  but  will  no ; 

protestants  parties  tc 

Copies  of  this  filing 

Commission  and  are 

inspection  in  the  pu 

Lois  D.  Cashdl. 

Secretary. 

|FR  Doc.  94-16384  Filc^l  7-6-94;  8:45  am) 
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serve  to  make 
the  proceeding, 
(ire  on  file  with  the 
available  for  public 
lie  reference  room. 


[Docket  ^k>.  ER94-204  -000] 


Pennsylvania  Powei 
Notice  of  Filing 


inrg 


accorc  ance 


June  30.  1994 

Take  notice  that  or 
Pennsylvania  Power 
(PP&L),  tendered  for 
Federal  Energy  Regu 
supplemental  materi  i 
above  docket. 

Any  person  desi 
protest  said  filing  sh(  i 
to  intervene  or  prote;  t 
Energy  Regulatory 
North  Capitol  Street 
D.C.  20426.  in 
211  and  214  of  the 
of  Practice  and  ProceB 
385.211  and  18  CFR 
motions  or  protests 
or  before  July  11, 
considered  by  the 
determining  the  a 
taken,  but  will  not 
protestants  parties  to 
Any  person  wishing 
must  file  a  motion  to 
of  this  filing  are  on  fi 
Commission  and  are 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-16387  File* 

BILUNG  COOE  S717-01-M 


June  24,  1994, 
Jght  Company 
liing  with  the 
atory  Commission 

I  relating  to  the 


[Docket  No.  RP94-165-|006] 

Southern  Natural  Ga^  Co.;  Notice  of 
Refund  Report 


June  27,  1994, 
Company 


June  30, 1994. 

Take  notice  that  on  ] 
Southern  Natural  Gas  i 
(Southern)  tendered  f  sr  filing  with  the 
Federal  Energy  Reguhtory  Commission 
(Commission)  a  Refund  Report 
reflecting  its  refund  ti  i  interruptible 
transportation  custon  ers  of  certain 
amounts  directed  by  he  Commission  to 
be  refunded  in  its  orC  er  in  the  captioned 
proceedings  issued  W.  ay  27.  1994  (May 
27  Order). 

The  report  states  thfet  Southern 
refundwd  $520,873  to 
transfMjrtation  custon  ers  on  June  10, 
1994,  reflecting  the  aj  lount.  with 
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&  Light  Co.; 


to  be  heard  or  to 
uld  file  a  motion 
with  the  Federal 
Commission.  825 
N.E.,  Washington, 
with  Rules 
Commission's  Rules 
ure(18CFR 
185.214).  All  such 
s  lould  be  filed  on 
19?  4.  Protests  will  be 
Commission  in 
ppr  apriate  action  to  be 
se  ve  to  make 
the  proceeding. 

become  a  party 
ntervene.  Copies 
e  with  the 
vailable  for  public 


r-6-94;  8:45  ami 


ol 


IMI 


interest,  overcollected  since  April  1, 
1994  under  previously  accepted  tariff 
sheets  that  amortized  the  recovery  of 
pricing  differential  costs  from 
interruptible  transportation  customers 
in  the  instant  proceeding  over  three 
months,  rather  than  over  twelve  months 
as  provided  in  the  May  27  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  July  8, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-16388  Filed  7-6-94:  8:45  ami 
BILUNG  COOC  S717-01-M 


Pocket  No.  GT94-S3-000] 

Stingray  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

)une  30. 1994. 

Take  notice  that  on  June  27,  1994, 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  as  part  of  its  FERC 
Gas  TarifT,  Third  Revised  Volume  No.  1, 
the  following  tariff  sheets,  to  be  effective 
as  listed  below: 

To  Be  Effective  December  1, 1993: 

Substitute  Original  Sheet  No.  1 
Substitute  Original  Sheet  No.  5 
Substitute  Original  Sheet  No.  10 
Second  Substitute  Original  Sheet  No.  56 
Substitute  Original  Sheet  Nos.  100, 103. 105 
and  109 

To  Be  Effective  April  1,  1994: 

Substitute  First  Revised  Sheet  No.  5 
Substitute  First  Revised  Sheet  No.  56 

Stingray  states  that  the  purpose  of 
these  tariff  sheets  is  to  cancel  Stingray's 
Rate  Schedule  T-1,  a  gas  transportation 
agreement  between  Stingray,  Natural 
Gas  Pipeline  Company  of  America 
(Natural)  and  Trunkline  Gas  Company 
(Trunkline)  dated  October  2, 1973,  as 
amended,  to  reflect  compliance  with  the 
Federal  Energy  Regulator 
Commission's  (Qjtntfilssion)  Order 
issued  Decemhigfl7,  1993.  in  Stingray's 
restnicturingproceeding,  approving 
Section  5  of  Rbte  Schedule  T-1,  65 
FERC  61,360  (1993).  Section  5  provides 
for  automatic  i  uthorization  of 
abandonment  i  if  Rate  Schedule  T-1 


service  and  commencement  of  Rate 
Schedule  FTS.  service. 

Stingr^iy  states  that  it  served  a  copy  of 
this  filir.i^  on  its  jurisdictional  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C  20426,  in  accordance  with  Sections 
385.214  and  385.211.  All  such  motions 
or  protests  must  be  filed  on  or  before 
July  8. 1994.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 

Secretary:  . 

jFR  Doc.  94-16389  Filed  7-6-94;  8:45  am) 

BILUNG  COOE  6717-01-M 

[Docket  No.  RP94-298-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Petition  for  Declaratory  Order 

June  30,  1994. 

Take  notice  that  on  June  23, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  filed  a  petition  for 
declaratory  order  seeking  Commission 
approval  of  a  settlement  agreement 
dated  February  16, 1994.  and  executed 
by  TGPL,  Dakota  Gasification  Company, 
and  the  United  States  Department  of 
Energy. 

TGPL  seeks  a  declaratory  order  from 
the  Commission  that: 

(1)  approves  the  settlement  and  finds 
that  its  implementation  is  in  the  public 
interest; 

(2)  amends  Opinion  No.  119  to 
implement  the  settlement  pricing 
provisions  (which  action  would  also 
resolve  a  pending  complaint-proceeding 
before  the  Commission  insofar  as  it 
relates  to  the  TGPL-Dakota 
arrangements);  and 

(3)  allows  TGPL  to  recover  costs 
incurred  pursuant  to  the  agreement 
under  the  terms  of  TGPL's  Great  Plains 
Adjustment  Provision  set  forth  at 
Section  39  of  the  General  Terms  and 
Conditions  of  TGPL's  FERC  Gas  Tariff, 
as  the  same  may  be  amended  from  time 
to  time. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 


D.C.  20426,  in  accordance  with  18  CFR 
385,214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  21, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to- 
be  taken,  but  will  not  sarye  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary.  - 

|FR  Doc  94-16390  Filed  7-6-94;  8:45  am) 
BlUINOCOOe  6717-01-M 


[Docket  No.  RP94-1 39-002] 

Wiliiston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Compliance  Tartlf  Filing 

June  30. 1994. 

Take  notice  that  on  June  22. 1994, 
Wiliiston  Basin  Interstate  Pipeline 
Company  (Wiliiston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets: 

Substitute  Second  Revised  Sheet  No.  33 
Substitute  Second  Revised  Sheet  No.  63 
Rrst  Revised  Sheet  Na  92 
Substitute  First  Revised  Sheet  No.  93 
Substitute  Second  Revised  Sheet  Na  109     - 
Substitute  First  Revised  Sheet  No.  123 

Wiliiston  Basin  states  that  in 
compliance  with  the  June  7, 1994  Letter ' 
Order  in  the  above-referenced  docket. 
Wiliiston  Basin  submitted  the  above 
tariff  sheets  incorporating  language  to 
make  it  absolutely  clear  that  only  a 
Shipper  may  make  the  election  to 
change  its  method  of  reimbursement  for 
fuel  use.  lost  and  unaccounted  for  gas, 
all  as  more  fully  explained  in  the  filing 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  April  14. 1994,  the 
effective  date  of  the  tariff  sheets 
approved  by  the  June  7, 1994  Letter 
Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance         ( 
with  Rule  211  of  the  Commission's  { 

Rales  of  Practice  and  Procedure  (18  CFR  i 
385.21 1).  All  such  protests  should  be  < 

filed  on  or  before  July  8, 1994.  Protests  ( 
will  be  considered  by  the  Commission  1 
in  determining  the  appropriate  action  to  c 
be  taken,  but  will  not  serve  to  make  a 

protestants  parties  to  the  proceeding. 
Copies  ofthe  filing  are  on  file  with  the       F 
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D.C.  20426,  in  accordance  with  18  CFR 
385,214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  21, 1994.  Protests 
will  be  considered  by  the  Comrriission 
in  determining  the  appropriate  action  lo- 
be taken,  but  will  not  serve  to  make 
protestants  parties  »o  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary.  ■  -    ' 

IFR  Doc  94-16390  Filed  7-6-94;  8:45  amj 

BlUJNOCOOe  6717-01-M 


Commission  and  are  available  for  public 

in.spection. 

Lois  D.  Ca.«beU, 

Secretary. 

(PR  I3oc  94-16391  Fil»;d  7-fr  94;  8:45  am) 
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[Docket  No.  RP94-1 39-002) 

Wiiiiston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Compliance  Tariff  Filing 

June  30. 1994. 

Take  notice  that  on  June  22. 1994, 
Wiiiiston  Basin  Interstate  Pipeline 
Company  (Wiiiiston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets: 

Substitute  Second  Revised  Sheet  ^to.  33 
Substitute  Second  Revised  Sheet  No.  63 
Rrst  Revised  Sheet  Na  92 
Substitute  First  Revised  Sheet  No.  93 
Substitute  Second  Revised  Sheet  Na  109     - 
Substitute  First  Revised  Sheet  No.  123 

Wiiiiston  Basin  states  that  in 
compliance  with  the  June  7, 1994  Letter 
Order  in  the  above-referenced  docket. 
Wiiiiston  Basin  submitted  the  above 
tariff  sheets  incorporating  language  to 
make  it  absolutely  clear  that  only  a 
Shipper  may  make  the  election  to 
change  its  method  of  reimbursement  for 
fuel  use.  lost  and  unaccounted  for  gas. 
all  as  more  fully  explained  in  the  filing 
which  is  on  file  with  the  Commission 
and  open  for  public  inspeclion. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  April  14, 1994,  the 
effective  date  of  the  tariff  sheets 
approved  by  the  June  7, 1994  Letter 
Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rales  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  July  8. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  Lhe  proceeding. 
Copies  of  the  filing  are  on  file  with  the 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5008-8I 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
35t)l  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  8,  1994, 
FOR  FURTHER  INFORMATION  OR  A  COPY  Of 
THIS  WR  CONTACT:  Sandy  Farmer  at  EPA, 
(202) 260-2740. 

SUPPLEMENTARY  INFORMATION: 

Title:  Requirements  for  Generators, 
Transporters,  and  Waste  Management 
Facilities  Under  the  RCRA  Hazardous 
Waste  Manifest  System  (EPA  No. 
0801.10:  OMB  No.  2050-0039).  This  ICR 
is  a  renewal  of  an  exisMng  information 
collection. 

Abstract:  Under  Section  3002(a)(5)  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  EPA  has 
established  a  hazardous  waste 
manifesting  system  to  assure  that 
hazardous  waste  is  designated  for  and 
arrives  at  a  treatment,  storage  or 
disposal  facility  (TSDF)  permitted  under 
RCRA  Subtitle  C.  The  information 
collected  in  this  system  includes  the 
completion,  submission,  and 
recordkeeping  of  the  manifest  itself, 
completion  and  submis.sion  of 
discrepancy  and  exception  reports, 
notification  of  hazardous  waste 
discharges  in  the  event  of  an  accident, 
and  primary  exporter  manifest 
requirements.  This  information  will  be 
collected  fit)m  large  quantity  and  small 
quantity  generators  of  hazardous  waste, 
hazardous  waste  transporters,  and 
owner/operators  of  treatment,  storage 
and  disposal  facilities. 

The  information  will  be  used  to:  (1) 
Provide  notice  to  hazardous  waste 


transporters  and  waste  management 
facility  workers  on  the  risks  posed  by 
the  wastes  being  handled;  (2)  track 
shipments  from  generator  to  facility;  (3) 
assist  emergency  response  personnel  in 
determining  appropriate  responses  to 
accidents;  and  (4)  complement  facility 
inspections  to  determine  compliance. 

Burden  Statement:  The  public 
reporting  bui-den  for  this  collection  of 
information  is  estimated  to  average  46 
minutes  to  1.3  hours  per  hazardous 
vvuste  shipment  for  generators,  16 
minutes  to  1.8  hours  per  shipment  for 
transporters,  and  17  minutes  to  6.5 
hours  per  shipment  for  TSDFs.  This 
estimate  includes  all  aspects  of  the 
information  collection  including  time 
for  reviewing  instructions,  gathering  the 
data  needed,  reviewing  the  collection  of 
information,  and  submitting  the 
information. 

Respondents:  Generators. 
Transporters  and  Handlers  of  Hazardous 
Waste. 

Estimated  Number  of  Respondents: 
223,173. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  434,944. 

Frequency  of  Collection:  As  needed. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2W6),  401  M  StrtJet,  SW.. 

Washington,  DC  20460; 
and. 
Jonathan  Gledhill,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  St..  NW.,  Washington,  DC 

20503. 

Dated:  |une  30.  1994. 
Paul  Lapsley, 

Director.  Begulatory  Manogpmfnt  Division 
IFR  D(x:.  94-16458  Filod  7-6-94;  8:45  ami 
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Acid  Rain  Division 
[FRL-5008-4] 

Acid  Rain  Provisions 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Noti«.-e. 

SUMMARY:  EPA  today  announces  the 
allocation  of  allowances  to  small  diesel 
refineries  for  desulfurization  of  fuel 
from  October  1,  1993  through  December 
31,  1993.  The  eligibility  for  and 
(alculafion  of  allowances  to  small  di»>s»'l 
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refineries  is  in  accordance  with  Section 
410(h)  of  the  Clean  /  ir  Act. 
implemented  at  40  C  -R  part  73  subpart 
G.  ' 

INFORMATION 
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FOR  FURTHER 
Kathy  Barylski.  EPA 
(6204J).  401  M  St.. 
20460;  telephone 
SUPPLEMENTARY 
Acid  Rain  Program 
Title  IV  of  the  Clean 
Amendments  of  199( 
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environmental 
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Each  allowance  is  a 
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diesel  refineries  desi  Ifu 
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eligible  small  diesel 
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1993  to  December  31, 


CONTACT: 
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..  Washington  DC 
233-9074. 
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1993: 


I  lefinery 
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Sinclair  
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Sinclair  
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ing  Company.         rado. 

A  total  of  7944  allowances  are  allocated. 
Allowances  for  desulfurization  which 
occurs  from  1994  through  1999  will  be 
made  annually. 

The  allowances  listed  above  will  be 
placed  in  the  refiners'  accounts  in  the 
Allowance  Tracking  System  (ATS)  this 
fall.  Until  that  time,  the  refiners  can 
trade  their  allowances  but  the  trades 
cannot  be  recorded  in  the  ATS. 
Allowances  allocated  to  small  diesel 
refineries  in  1994  (for  1993 
desulfurization)  and  1995  (for  1994 
desulfurization)  will  have  a  compliance 
year  of  1995,  the  first  compliance  year 
of  the  Acid  Rain  Program.  The 
compliance  year  of  allowances  allocated 
subsequent  to  1995  will  be  the  year  the 
allowances  are  allocated. 

Dated:  June  19. 1994. 
Paul  Stolpman, 

Director.  Office  of  Atmospheric  Programs. 
[PR  Doc.  94-16459  Filed  7-6-94:  8:45  am] 

BILUNG  CODE  6960-SO-P 

[FRL-6007-8] 

Campo  Band  of  Mission  Indians; 
Tentative  Adequacy  Determination  of 
Tribal  Municipal  Solid  Waste  Permit 
Program 

AGENCY;  Environmental  Protection 

Agency. 

ACTION:  Extension  of  Comment  Period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
generator  waste  will  comply  with  the 
revised  Federal  MSWLF  Criteria  (40 
CFR  Part  258).  RCRA  Section 
4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 


to  determine  whether  States  have 
adequate  permit  programs  for  MSWLFs. 
EPA  believes  that  adequate  authority 
exists  under  RCRA  to  allow  Tribes  to 
seek  an  adequacy  determination  for 
purposes  of  Sections  4005  and  4010. 

On  May  11, 1994,  the  Environmental 
Protection  Agency  (EPA)  issued  in  the 
Federal  Register  (59  FR  24422)  a  notice 
of  tentative  determination  on  the 
application  of  the  Campo  Band  of 
Mission  Indians.  In  order  to  provide 
additional  opportunity  for  all  interested 
parties  to  review  and  comment  on  this 
proposed  action,  EPA  is  extending  the 
public  comment  period  beyond  the 
original  July  14, 1994,  date  provided  for 
in  the  May  11, 1994  Federal  Register 
notice  to  August  1. 1994. 
DATES:  All  comments  on  the  Campo 
Band  of  Mission  Indians'  application  for 
determination  of  adequacy  must  be 
postmarked  by  August  1, 1994. 
ADDRESSES:  Copies  of  the  Campo  Band 
of  Mission  Indians'  application  for 
adequacy  determination  are  available  at 
the  following  addresses  for  inspection 
and  copying:  Campo  Environmental 
Protection  Agency,  Campo  Tribal  Hall, 
BIA  Route  10.  Highway  94,  Campo, 
California,  91906,  telephone  (619)  478- 
9369,  from  9  a.m.  to  4  p.m.  Mondays 
through  Fridays;  Campo  Public  Library, 
31466  Highway  94,  Campo.  California, 
91906.  telephone  (619)  478-5945,  from 
9  a.m.  to  1  p.m.  and  1:30  p.m.  to  4  p.m. 
Wednesdays,  and  9  a.m.  to  1  p.m. 
Fridays  and  Saturdays;  U.S.  EPA  Region 
9  Library,  75  Hawthorne  Street.  13th 
Floor,  San  Francisco,  California,  94105, 
telephone  (415)  744-1510,  from  9  a.m. 
to  5  p.m.  Mondays  through  Fridays. 
Written  comments  should  be  sent  to 
Christiane  M.  Camp,  Mail  Code  H-3-1, 
U.S.  EPA  Region  9,  75  Hawthorne 
Street,  San  Francisco,  California  94105. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
EPA  Region  9,  75  Hawthorne  Street,  San 
Francisco,  California  94105,  Attn:  Ms,. 
Christiane  Camp,  Mail  Code  H-3-1. 
telephone  (415)  744-2097. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002.  4005  and  4010  of 
the  Solid  Waste  Disposal  Act  as  amended:  42 
U.S.C.  6912. 6945.  and  6949(a). 

Dated:June21.1994. 
Felicia  Marcus, 
Regional  Administrator. 
IFR  Doc.  94-16474  Filed  7-6-94;  8:45  am]  . 

BILUNG  CODE  U60-eO-P 

IOPP-50791;  FRL-4869-8] 

Arthropod  Pheromones;  Experimental 
Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  EPA  is  announcing"  in  this 
notice  that  it  is  expanding  the  acreage 
cut-off  for  when  an  experimental  use 
permit  (EUP)  is  required  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  from  10  acres 
to  250  acres  for  certain  uses  of  biological 
pesticides.  These  uses  include 
arthropod  pheromones,  irrespective  of 
formulation,  when  used  in  non-food 
areas  at  a  maximum  use  rate  of  150 
grams  active  ingredient  (ai)/acre/year. 
Tests  conducted  on  these  pheromone 
uses  under  the  conditions  specified  in 
this  notice  would  not  require  an  EUP  at 
acreages  up  to  and  including  250  acres. 
Tests  conducted  with  pheromone 
products  on  food  crops  entering 
commerce  would  still  require  an  EUP 
and  a  temporary  tolerance  or  an 
exemption  from  the  requirement  of  a 
temporary  tolerance.  Similarly,  testing 
on  acreages  exceeding  250  acres  for  all 
pheromones  (food  and  nonfood  u.ses) 
still  requires  an  EUP. 

EFFECTIVE  DATE:  This  policy  becomes 
effective  July  7, 1994. 

FOR  FURTHER  INFORMATION  COHTACT:  By 
mail:  Phil  Hutton,  Product  Manager 
(PM-IH),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (70.1) 
305-7690. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Biological  pesticides,  which  include 
biochemical  and  microbial  pesticides, 
comprise  the  single  fastest  growing 
segment  of  registration  activity  within 
EPA  s  Office  of  Pesticide  Programs. 
Biochemical  pesticides  encompass  both 
semiochemicals  and  pheromones  plus 
other  naturally  occurring  substances 
that  elii  it  pesticidal  effects  by  a 
nontoxic  mode  of  action  to  the  target 
pest  [40  CFR  158.65(a)j.  A 
semiochemica!  is  a  biochemical  that  - 
transmits  messages  between  living 
organisms.  A  pheromone  is  a  subclass  of 
semiochemicals  and  is  defined  as  a 
chemical  produced  by  an  arthropod  that 
modifies  the  behavior  of  other 
individuals  of  the  same  species  |40  CFR 
152.25(b)(l)l.  Currently  only  j 

pheromones  labeled  for  use  in  | 

pheromone  traps  and  in  which  the 
pheromone  are  the  sole  active 
ingredient(s)  are  exempt  &t)m  regulation 
under  FIFRA  |40  CFR  152.25(b)|. 

The  Agency  recognizes  that 
pheromones  aifynherently  diff^erent  in 
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summary:  EPA  is  announcing' in  this 
notice  that  it  is  expanding  the  acreage 
cut-off  for  when  an  experimental  use 
permit  (EUP)  is  required  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  from  10  acres 
to  250  acres  for  certain  uses  of  biologica 
pesticides.  These  uses  include 
arthropod  pheromones,  irrespective  of 
formulation,  when  used  in  non-food 
areas  at  a  maximum  use  rate  of  150 
grams  active  ingredient  (ai)/acre/jear. 
Tests  conducted  on  these  pheromone 
uses  under  the  conditions  specified  in 
this  notice  would  not  require  an  EUP  at 
acreages  up  to  and  including  250  acres. 
Tests  conducted  with  pheromone 
products  on  food  crops  entering 
commerce  would  still  require  an  EUP 
and  a  temporary  tolerance  or  an 
exemption  from  the  requirement  of  a 
temporary  tolerance.  Similarly,  testing 
on  acreages  exceeding  250  acres  for  all 
pheromones  (food  and  nonfood  uses) 
still  requires  an  EUP. 

EFFECTIVE  DATE:  This  policy  becomes 
effective  July  7, 1994. 

FOR  FURTHER  INFORMATION  COKTACT:  By 
mail:  Phil  Hutton,  Product  Manager 
(PM-IH),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs.      - 
Environmental  Protection  Agency,  401 
M  St..  SVV.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (70.1) 
305-7690. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Biological  pesticides,  which  include 
biochemical  and  microbial  pesticides, 
comprise  the  single  fastest  growing 
segment  of  registration  activity  within 
EPAs  Office  of  Pesticide  Programs. 
Biochemical  pesticides  encompass  both 
semiochemicals  and  pheromones  plus 
other  naturally  occurring  substances 
that  elii  it  pesticidal  effects  by  a 
nontoxic  mode  of  action  to  the  target 
pest  [40  C.FR  158.65(a)I.  A 
semiochemica!  is  a  biochemical  that  - 
transmits  messages  between  living 
organisms.  A  pheromone  is  a  subclass  of 
semiochemicals  and  is  defined  as  a 
chemical  produced  by  an  arthropod  that 
modifies  the  behavior  of  other 
individuals  of  the  same  species  (40  CFR 
152.25(b)(l)j.  Currently  only 
pheromones  labeled  for  use  in 
pheromone  traps  and  in  which  the 
pheromone  are  the  sole  active 
ihgredient(s)  are  exempt  from  regulation 
under  FIFRA  |40  CFR  1 52.25(b) j. 

The  Agency  recognizes  that 
pheromones  ariijnherently  diff^erent  in 


their  nontoxic  pesticidal  mode  of  action 
low  use  rate,  and  target  species 
specificity,  and  is  employing  various 
measures  to  facihtate  their  registration. 
Most  recently  the  Agency  has  provided 
some  regulatory  relief  for  pheromones 
in  retrievably  sized  polymeric  matrix 
dispensers.  EPA  exempted  the  inert 
'    ingredients  in  the  polymeric  matrix 
dispeiiser  from  the  requirement  of  a 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  on 
December  8, 1993  (58  FR  64493).  EPA 
issued  in  the  Federal  Register  of 
January  26,  1994  (59  FR  3681),  a  notice 
expanding  the  minimum  acreage 
required  for  an  experimental  use  permit 
from  10  to  250  acres  for  arthropod 
pheromones  in  polymeric  matrix 
dispensers  with  an  annual  application 
rate  limitation  of  150  grams/acre  for  pest 
control  in  or  on  ail  raw  agriailtural 
commodities.  And  mo.st  recently,  on 
March  30.  1994  (59  FR  14757).  EPA 
exempted  from  the  requirement  of  a 
tolerance  under  FFDCA  the  residues  of 
arthropod  pheromones  resulting  from 
the  u.se  of  these  compounds  in 
polymeric  matrix  dispensers  at  the 
above  use  rates. 

EPA  has  determined  that  additional 
regulatory  relief  for  pheromones  is 
warranted.  The  Agenc>'  now  wishes  to  ' 
further  broaden  the  scope  of  regulatory 
relief  for  arthropod  pheromone        7 
researchers  and  producers  to 
formulations  beyond  traps  and 
polymeric  matrix  dispensers  by 
including  broadcast  applications  under 
certain  non-food  use  conditions 
outlined  in  this  notice.  With  the 
implementation  of  this  policy,  EPA 
hopes  to  encourage  the  development 
and  use  of  environmentally  acceptable 
biological  pesticides  as  alternatives  to 
more  toxic  conventional  chemical 
pesticides.  The  aim  is  to  ease  the  testing 
requirements  of  these  produds,  to  speed 
their  market  entry,  and  promote  their 
integration  into  pest  management 
strategies.  It  is  important  to  note  that 
this  policy  is  only  applicable  fo 
arthropod  pheromone  produt  is  where 
the  pheromone  is  the  sole  active 
ingredient(s).  For  pheromone  products 
formulated  to  include  other  pesticide 
active  ingredients,  the  data 
requirements  for  biological/chemical 
pesticides  is  appropriate  (40  CFR  part 
158J. 

The  need  for  further  regulatory  relief 
above  that  provided  for  retrievable 
polymeric  matrix  dispensers  prompted 
the  Agency  to  reconsider  broadcast 
application.  Of  consideration  were 
human  dietary  exposure,  promotion  of 
reduced  risk  alternative  pesticides, 
persistence,  and  environmental  risk.  In 
regard  to  nontarget  organism  effects,  the 


,    risks  from  broadcast  application  should 
not  be  appreciably  greater  than  from  a 
polymeric  dispenser  application  if  the 
broadcast  formulations  are  also  for 
terrestrial  use  only  and  experimental 
appbcation  does  not  include  use  in  or 
around  marshes,  swamps,  rivers, 
streams,  ponds,  lakes,  estuaries,  flood 
plains,  or  drainage  ditches,  nor  should 
the  product  be  allowed  to  wash  or  drain 
into  water.  Low  rates  of  experimental 
application,  high  volatility,  limited 
acreage,  and  the  current  extent  of 
knowledge  indicating  generally  low 
orders  of  toxidfy  are  all  justifications  to 
overcome  potential  increased  risks  to 
nontarget  organisms  due  to  exposure  to 
foliar  residues. 

Today's  notice  sets  forth  that  for  non- 
food uses  of  arthropod  pheromone 
pesticides  only,  EPA  is  permitting  the 
acreage  expansion  from  10  to  250  acTes 
for  experimental  testing  at  a  maximum 
use  rate  of  150  grams  ai/acre/year  before 
triggering  the  requirement  of  an  EliP 
under  FIFRA.  The  Agency  contends, 
that  for  experimental  uses  involving 
non-food  crops  and  other  nondietary 
uses,  this  change  in  policy  provides 
significant  flexibility  to  determine 
product  efficacy  without  resulting  in 
significant  risk  to  human  health  or  the 
environment  due  to  the  active 
ingredient's  low  use  rate,  high  volatility, 
and  lack  of  dietary  exposure. 

II.  Toxicology 

A.  Ecological  Effects 

Wildlife  toxicity  data  indicate  high 
toxicity  to  aquatic  invertebrates  and 
moderate  toxicity  to  fish,  but  practirally 
no  toxicity  to  birds  tested.  Therefore, 
these  products  should  not  be  applied 
directly  to  water  nor  be  allowed  to 
runoff  into  water.  To  minimize  th»! 
potential  toxic  effects  on  aquatic 
organisms,  this  policy  is  limited  to 
pheromone  products  tested  for 
terrestrial  use  only  and  would  not  apply 
to  pheromones  for  use  in  or  around 
marshes,  swamps,  rivers,  streams, 
ponds,  lakes,  estuaries,  flood  plains,  or 
drainage  ditches.  The  Agency  believes 
that  aquatic  exposure  will  be  minimal  if 
experimental  use  is  limited  to  the 
terrestrial  use  only  pattern  of  the 
pheromone.  Similarly,  the  Agency  has 
determined  that  exposure  to  wildlife 
will  be  minimal  when  release  of  the 
pheromone  is  confined  to  experimental 
purposes  only  and  applications  are 
limited  to  a  maximum  of  150  grams  ai/ 
acre/year  on  a  maximum  of  250  acres. 

B.  Human  Health 

The  data  available  to  date  on 
arthropod  pheromones,  including 
several  pheromones  with  aromatic 


34814 


nontoxic) 
(D, 
-V 
ider  ce 
ai  say) 


en. 


idi 


nri 


cor  cerns ; 


aiB 


froifi 
des  ructi 


to 
fooi 


ent(  ring  i 


structures,  have  in 
mammalian  toxicity 
levels  recommendec 
studies:  acute  oral 
mg/kg  -  category  IV 
dermal  toxicity  (LDsJ) 
category  III-IV, 
inhalation  toxicity 
mg/L  -  category  III 
nontoxic),  no  evi 
(Ames  Salmonella 
eye  and  skin  irritati 
Agency  recommen 
whenever  using  pesi  i 
precautions  to  min 
exposure  should  be 

Human  health 
experimentally  treated 
enter  the  food  suppl 
treated  food  crops 
destroyed  as  a  routiiie 
prevent  the  food 
commerce.  Crop 
may  not  be  economi^ 
crop  acreages  of  up 
Under  FFDCA.  a 
exemption  from  the 
tolerance  must  be  es 
any  treated  crop 
the  seller  of  the  food 
violation  of  FFDCA 
pesticide  residues  in 
tolerances  may  be 
crops  that  have  been 
experimental  pt 

EPA  is  not  aole  at 
a  no  unreasonable  ac 
finding  for  arthropo< 
pesticides  for  use  on 
Subsequent  testing 
of  other  formulationi  i 
example,  broadcast 
that  are  not  retrievaUe 
EUP  to  generate 
determining  a  food 
exemption  from  to 
greater  exposure 
pesticide  to  the  resu 
uses,  an  EUP  is 
temporary  tolerance 
adequate  data  to  all 
tolerance  determi 
exemption  from  the 
temporary  tolerance 
considered  in 
EPA  would  consider 
requirements  for  an 
permit  on  acreages 
and  use  rates  up  to  a 
grams  ai/acre/year. 

In  the  past,  EPA 
all  of  the  required 
volatile  biochemical 
ingredients  in  di 
registrant  has 
extremely  low 
.of  food  residues,  anc 
the  dispenser  were 
Agency.  The  Agency 


aestici  ies 


en 


adec  uate  > 


pot  (nt 


need  ad 


oiv 


nation. 


conjiii  ction 


hi  IS 


tod 


Federal  Register  /  Vol.  59,  No.  129  /  Thursday.  July  7,  1994  /  Notices 


Federal  Register 


di  cated  no 

at  the  limit  dose 

for  the  following 

tdxicity  (LDso  >5,000 

nontoxic),  acute 

>2.000  mg/kg 

acute 
so  generally  >5 
practically 
of  mutagenicity 
and  minimal 
.  In  general,  the 
however,  that 
cides.  adequate 
ize  applicator 
aken.  . 

arise  for  any 
crops  that  may 
!.  Experimentally 
normally 
provision  to 
entering 

ion,  however, 
ally  feasible  for 
250  treated  acres, 
tolerance  or  an 
equirement  of  a 
ablished  prior  to 
commerce  or 
crop  will  be  in 
rovisions  for 
food.  Temporary 
established  for  food 
treated  with 

under  an  EUP. 
his  time  to  make 
verse  effects 
pheromone 
food  crops, 
food  or  feed  crops 
involving,  for 
^rays  or  dispensers 
will  require  an 
data  for 
t  ilerance.  or 
lerance.  and  the 
ial  of  the 
ting  food.  For  these 
to  accompany  a 
and  to  generate 
for  a  food 
.  Requests  for 
equirement  of  a 
bvill  also  be 

with  an  EUP. 
waivers  for  many 
( ixperimental  use 
m  10  to  250  acres 
maximum  of  150 


hor 


waived  some  or 
icology  studies  for 
pesticide  active 
spei  isers  when  the 
demon  strated  an 
expos  Lire  scenario,  lack 
inert  materials  of 
cjeeired  by  the 
will  consider 


waivers  for  studies  of  other  pheromone 
formulations  when  the  registrant  can 
adequately  demonstrate  that  either  a 
low  application  rate,  rapid  degradation 
of  the  active  ingredient,  high 
volatilization,  and/or  timing  of  the  last 
application  prior  to  harvest  will  result 
in  no  detectable  pesticide  residues  in  or 
on  the  food  crop. 

III.  Statutory  and  Regulatory  Authority 

Section  5  of  FIFRA.  7  U.S.C.  136c. 
and  40  CFR  part  172  provide  for 
issuance  by  the  Agency  of  experimental 
use  permits  for  the  testing  of  new, 
unregistered  pesticides  or  new  uses  of 
existing  pesticides  for  product 
performance  and  registration  purposes. 
Such  permits  are  generally  issued  for 
large-scale  testing  of  pesticides  on  more 
than  10  acres.  Contained  within  the 
scope  of  the  regulation,  however,  is  the 
presumption  that  small-scale  testing, 
i.e.,  on  less  than  10  acres  of  land,  does 
not  require  an  EUP  providing  that  any 
treated  crops  are  destroyed  or  a 
temporary  tolerance  for  residues  in  or 
on  the  crop  is  in  place  (40  CFR 
172.3(a)).  This  presumption,  however,  is 
caveated  not  to  preclude  experimental 
testing  on  larger  areas  in  certain 
circumstances  where  the  purpose  of  the 
large  acreage  test  is  only  to  determine 
the  substance's  value  for  pesticidal 
purposes  or  to  determine  its  toxicity  or 
other  properties,  and  no  benefit  from 
pest  control  is  expected  (40  CFR 
172.3(b)).  EPA  issued  in  the  Federal 
Register  of  January  22.  1993  (58  FR 
5878).  a  proposed  amendment  to  40  CFR 
part  172.  The  proposed  amendment 
would,  among  other  things,  modify 
§  172.3  to  clarify  that  the  determination 
of  whether  an  EUP  is  required  is  based 
on  risk  considerations.  The  amendment 
would  provide  that  tests  conducted  on 
not  more  than  10  acres  of  land  are 
presumed  not  to  involve  unreasonable 
risks,  and  therefore,  do  not  require  an 
EUP. 

Due  to  the  unique  characteristics  of 
pheromones.  EPA  believes  that 
pheromone  products  used  for  non-food 
purposes  must  be  tested  at  acreages 
larger  than  10  acres  and  as  large  as  250 
acres  to  determine  the  products'  value 
for  pesticidal  purposes.  Many 
pheromone  uses  are  effective  as  mating 
disruptants  to  the  adult  insects.  Larger 
test  acreages  are  needed  to  evaluate 
sufficiently  the  disruption  of  the  natural 
flight  range  of  the  adult  target  insect.  An 
additional  factor  necessitating  larger 
acreages  is  the  volatile  nature  of  most 
pheromone  compounds.  Separate 
treatments  in  adjoining  small  plots  is 
unfeasible,  and  test  plot  sizes  ranging 
from  20  to  60  acres  are  usually  required 
depending  upon  the  nature  of  the 


treated  site  and  the  pest  in  question. 
Thus.  EPA  believes  that  250  acres 
should  be  sufficient  to  determine  the 
value  for  pesticidal  purposes  of  most 
pheromones. 

The  Agency  has  found  that  given  the 
generally  low  expected  toxicity  and 
high  volatility  of  arthropod 
pheromones,  an  upper  limit  of  150 
grams  ai/acre/year  is  adequate  for 
testing  the  pheromone  product 
performance  whfle  still  protecting  the 
public  health,  nontarget  organisms  and 
the  environment  from  unreasonable 
risks.  These  application  rates 
encompass  the  majority  of  pheromone 
uses  seen  by  the  Agency  to  date. 

IV.  Agency  Determination 

EPA  is  now  expanding  the  terrestrial 
use  limitation  for  testing  arthropod 
pheromone  pesticides  without  the  need 
for  an  experimental  use  permit  from  10 
acres  to  250  acres  for  non-food  yse 
patterns  at  treatment  rates  not  exceeding 
150  grams  ai/acre/year.  Upon  meeting 
the  above  conditions,  the  Agency  has 
determined  that  pheromones  of  the  type 
described  do  not  present  an 
unreasonable  adverse  effect  to  human 
health  or  the  environment  due  to 
unlikely  exposure. 

The  above  policy  applies  to  only  the 
experimental  phase  of  pheromone 
product  development  and  not  to 
registration  of  the  product.  The  intent  of 
this  regulatory  relief  policy  is  to  permit 
adequate  conditions  for  practical 
research  and  development,  while 
protecting  the  food  supply  and 
nontarget  species  from  higher 
pheromone  levels  than  occur  naturally 
The  current  set  of  studies  listed  in  40 
CFR  158.690  are  still  required  for  the 
registration  and  sale  of  the  final 
product. 

Dated:  June  28. 1994. 
Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs 

[FR  Doc.  94-16461  Filed  7-6-94;  8:45  am] 
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[OPP-64023;  FRL-4897-9] 

Tributyltin  Fluoride  (TBTF);  Receipt  of 
Request  to  Cancel 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Receipt  of  Request  to 
Cancel  Registrations. 

SUMMARY:  This  Notice,  issued  pursuant 
to  section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  7  U.S.C.  136  et  seq.. 
announces  EPA's  receipt  of  a  request 


frorn  ELF  ATOCHEM  North  America. 
Inc.'C'Atochem")  to  voluntarily  cancel 
its  registrations  for  products  containing 
Tributyltin  Fluoride  (TBTF).  Following 
a  30-day  comment  period,  EPA  intends 
to  cancel  these  registrations.  Further, 
this  notice  announces  the  Agency's 
proposal  regarding  sale,  distribution  and 
use  of  existing  stocks  of  these  products. 
DATES:  The  Agency  expects  to  publish  a 
cancellation  order  in  the  Federal 
Register  on  or  after  August  8. 1994. 

ADDRESSES:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Room  1132,  Crystal  Mall 
Building  #2. 1921  Jefferson  Davis 
Highway.,  Arlington,  VA  22202, 
between  the  hours  of  8:30  a.m.  and  4:30 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Sibold,  Review  Manager,  Special 
Review  and  Reregistration  Division 
(7508VV),  Environmental  Protection 
Agency,  401  M  St.,  S.W.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  3rd  floor,  2800  Crystal  Drive, 
Arlington,  VA.  22202  (703)  308-8033. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  the  receipt  of  a 
request  for  cancellation  of  Atochem's 
registrations  for  TBTF  products  and  the 
Agency's  intent  to  accept  these 
cancellations.  In  addition,  this  notice 
sets  forth  the  Agency's  proposal 
regarding  sale,  distribution  and  u.se  of 
existing  stocks  of  products  bearing  the 
affected  registration  numbers. 

I.  Background 

TBTF  compounds  are  registered  for 
use  in  paint  formulations  as  an 
antifoulant  treatment  for  hulls,  outboard 
motors,  and  lower  drive  units  of  certain 
types  of  marine  vessels.  They  are  used 
to  inhibit  the  growth  of  fouling 
organisms  such  as  barnacles  and  algae. 
Atochem  manufactures  the  technical 
product,  an  intermediate  formulation, 
and  one  end-use  product.  In  October, 
1991,  under  sections  4  and  3(c)2(B)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended,  a 
Data  Call-in  (DCI)  for  the  data  necessary 
for  the  reregistration  of  TBTF  was 
issued  to  certain  registrants  of  products 
containing  TBTF,  including  Atochem. 
Two  bridging  studies  (studies  used  to 
justify  the  use  of  data  developed  on  one 
pesticide  for  another  pesticide)  and  the 
associated  progress  reports  required  by 
this  DCI  are  now  overdue,  and 
Atochem's  registrations  of  TBTF  are 
subject  to  suspension. 


from  ELF  ATOCHEM  North  America, 
Inc.("Atochem")to  voluntarily  cancel 
its  registrations  for  products  containing 
Tributyltin  Fluoride  (TBTF).  Following 
a  30-day  comment  period,  EPA  intends 
to  cancel  these  registrations.  Further, 
this  notice  announces  the  Agency's 
proposal  regarding  sale,  distribution  and 
use  of  existing  stocks  of  these  products. 
DATES:  The  Agency  expects  to  publish  a 
cancellation  order  in  the  Federal 
Register  on  or  after  August  8,  1994. 

ADDRESSES:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Room  1132,  Crystal  Mall 
Building  #2, 1921  Jefferson  Davis 
Highway..  Arlington,  VA  22202, 
between  the  hours  of  8:30  a.m.  and  4:30 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Sibold,  Review  Manager,  Special 
Review  and  Reregistration  Division 
(7508VV),  Environmental  Protection 
Agency,  401  M  St.,  S.W.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  3rd  floor,  2800  Crystal  Drive, 
Arlington,  VA.  22202  (703)  308-8033. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  the  receipt  of  a 
request  for  cancellation  of  Atochem's 
registrations  for  TBTF  products  and  the 
Agency's  intent  to  accept  these 
cancellations.  In  addition,  this  notice 
sets  forth  the  Agency's  proposal 
regarding  sale,  distribution  and  u.se  of 
existing  stocks  of  products  bearing  the 
affected  registration  numbers. 
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I.  Background 

TBTF  compounds  are  registered  for 
use  in  paint  formulations  as  an 
antifoulant  treatment  for  hulls,  outboard 
motors,  and  lower  drive  units  of  certain 
types  of  marine  vessels.  They  are  used 
to  inhibit  the  growth  of  fouling 
organisms  such  as  barnacles  and  algae. 
Atochem  manufactures  the  technical 
product,  an  intermediate  formulation, 
and  one  end-use  product.  In  October. 
1991.  under  sections  4  and  3(c)2(B)  of 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended,  a 
Data  Call-in  (DCI)  for  the  data  necessary 
for  the  reregistration  of  TBTF  was 
issued  to  certain  registrants  of  products 
containing  TBTF,  including  Atochem. 
Two  bridging  studies  (studies  used  to 
justify  the  use  of  data  developed  on  one 
pesticide  for  another  pesticide)  and  the 
associated  progress  reports  required  by 
this  DCI  are  now  overdue,  and 
Atochem's  registrations  of  TBTF  are 
subject  to  suspension. 


II.  Receipt  of  Request  and  Notice  of 
Intent  to  Cancel 

Section  6(f)  of  FIFRA  provides  that  a 
pesticide  registrant  may.  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  FIFRA  further 
provides  that  EPA  must  publish  a  notice 
of  receipt  of  any  such  request  in  the 
Federal  Register  before  acting  on  the 
request  and  provide  for  a  30-day 
comment  period. 

In  a  letter  dated  April  21.  1994. 
Atochem  requested  voluntary 
cancellation  of  its  TBTF  registrations. 
EPA  registration  numbers  5204-19. 
5204-61.  and  5204-64.  EPA  proposes  to 
accept  these  voluntary  cancellations, 
and  intends  to  issue  a  cancellation  order 
for  these  product  registrations 
immediately  after  the  close  of  the 
comment  period. 

If.  during  the  30-day  comment 
period,  Atochem  chooses  to  withdraw 
its  request  for  cancellation,  it  must 
submit  a  request  for  withdrawal  in 
writing  to  the  address  listed  above  prior 
to  (insert  date  30  days  after  date  of 
publication  in  the  Federal  Register). 
Should  Atochem  withdraw  its  request 
for  cancellation,  its  affected  registrations 
of  TBTF  will  remain  subject  to 
suspension  until  overdue  data 
requirements  are  satisfied.  The  Agency 
will  issue  a  Notice  of  Intent  to  Suspend 
these  registrations  as  soon  as  possible 
after  any  such  withdrawal. 

III.  Existing  Stocks  Detennination 

In  its  letter  of  April  21,  1994. 
Atochem  also  requested  that  EPA  allow 
Atochem  a  1-year  timeframe  to 
continue  the  distribution  and  sale  of 
existing  stocks. 

The  Agency's  established  policy  for 
determinations  concerning  existing 
stocks  was  published  in  the  Federal 
Register  on  June  26.  1991  (56  FR  29362). 
In  that  Notice,  EPA  said  that  il  would 
permit  a  registrant  to  sell  and  distribute 
existing  stocks  for  1  year  after  the 
eariiest  date  that  the  registrant  failed  to 
meet  an  obligation  of  registration.  In 
addition,  persons  other  than  the 
registrant  would  generally  be  permitted 
to  sell,  distribute,  or  use  existing  stocks 
of  the  cancelled  product  until  supplies 
are  exhausted. 

EPA  has  determined  that  Atochem 
has  failed  to  meet  an  obligation  of 
reregistration  of  its  TBTF  products  by  its 
failure  to  meet  certain  data  requirements 
of  the  DCI  of  October,  1991,  as  follows: 


Guideline 


82-1  (a)  — so-day  ro- 
dent feeding  study 
(bridging  study). 

85-2  —  dermal  pene- 
tration study  (bridg- 
ing study). 


Overdue  Items 


Progress  Report  due 
January,  1993 

Final  Report  due 
September,  i993 

Progress  Report  due 
January,  1993. 

Final  Report  due 
September.  1993. 


EPA  has  considered  the  registrants 
request  for  sale  and  distribution  of 
existing  stocks  for  1  year.  In  accordance 
with  EPA's  policy  on  existing  stocks. 
EPA  has  determined  that  the  1  vear  for 
existing  stocks  sale,  distribution,  and 
use  by  Atochem  or  its  agents  began 
January  8. 1993.  the  earliest  date  that 
the  registrant  failed  to  meet  an 
obligation  of  reregistration.  and  expired 
January  8.  1994.  Therefore,  Atochem 
will  not  be  permitted  to  sell,  distribute, 
or  use  existing  stocks  as  of  the  effective 
date  of  cancellation.  Furthermore,  it  is 
Atochem's  responsibility  as  the  basic 
registrant  to  notifiy  any  and  all 
supplemental  registrants  of  its 
product(s)  that  this  Agency  action  also 
applies  to  their  supplementally 
registered  products.  Registrants  may  be 
held  liable  for  violations  committed  by 
their  supplemental  registrants.  Other 
dealers  and  distributors  will  be 
permitted  to  sell  and  distribute  existing 
stocks  of  affected  Atochem  products 
until  stocks  are  exhausted.  End  users 
may  use  existing  stocks  until  stor  ks  are 
exhausted. 

Dated:  June  29. 1994. 

Daniel  M.  Barolo. 

Director,  Office  of  Pesticide  Ptogramf, 

IFR  Doc.  94-16460  Filed  7-6-94;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following. 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act.  1916.  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC.  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  N.W..  9th  Floor. 
Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary.  Federal  Maritime 
Commission.  Washington,  D.C.  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  noIi(  e 
appears.  The  requirements  for 
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comments  and  protest  > 
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the  Code  of  Federal  R«  g 
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Commission  regarding 
agreement. 

Any  person  filing  a 
protest  with  the  Comn 
the  same  time,  deliver 
document  to  the  persoh 
agreement  at  the  address 

Agreement  No.:  224 

Title:  Port  of  Houstoki 
Cargo  Terminal  Venture 
Handling  Agreement 

Parties: 

Port  of  Houston  ("P^rt"') 

Cargo  Terminal  Ven 

Filing  Agent:  Marth< 
Houston  Port  Authorit  i 
Houston,  Texas  77252 

Synopsis:  The  propdsed 
permits  CTV  to  perform 
services  at  the  Port's  ]i  c 
Terminal  Dockside  Sh  k1 
Agreement  has  an  init^a 
years. 

Agreement  No.:  224- -200869. 

Title:  Port  of  Houstoti  Authority/ 
James  J.  Flanagan  Stevedores,  Inc. 
Freight  Handling  Agre  ;ment. 

Parties: 

Port  of  Houston  ("Pdrt") 

James  ].  Flanagan  Stevedores.  Inc 

CfjFsn. 

Filing  Agent:  Martht 
Houston  Port  Authorit 
Houston,  Te.xas  77252 

Synopsis:  The  propdsed 
permits  JJFSI  to  perfori  n 
handling  services  at  thp 
Shed  Number  21-A. 

Dated:  June  30. 1994 

By  Order  of  the  Federal 
Commission. 
Ronald  D.  Murphy, 

Assistant  Secretary 
IFR  Doc  94-16375  Filed 
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following  agreement(s 
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obtain  a  copy  of  each 
Washington.'  DC  Office 
Mantime  Commission, 
Capitol  Street.  NW..  9t 
Interested  parties  may 
on  each  agreement  to  t 
Federal  Maritime  Com 
Washington.  DC  20573, 


ederal  Register  /  Vol.  59,  No.  129  /  Thursday,  July  7.  1994  /  Notices 


Federal  Register  / 


ureC'CTV") 
T.  Williams. 
,  P.O.  Box  2562. 
2562. 

Agreement 
freight  handling 
intoport 
'..  The 
1  term  ohtiine 


T.  Williams. 
.P.O.  Box  2562, 
2562. 

Agreement 

freight 

Port's  Transit 


Maritime 


'-6-94;  8:45  ami 


Commission 
he  filing  of  the 
pursuant  to 
ig  Act  of  1984. 
inspect  and 
agreement  at  the 
of  the  Federal 
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nission, 
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after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-000150-107. 

Title:  Trans-Pacific  Freight 
Conference  of  Japan. 

Parties: 

American  President  Lines.  Ltd. 

Hapag-Lloyd  AG 

Mitsui  O.S.K.  Line,  Ltd. 

A.P.  Moller-Maersk  Line 

Neptune  Orient  Lines  Limited 

Kawasaki  Kisen  Kaisha,  Ltd. 

Synopsis:  The  proposed  amendment 
modifies  Article  8(e)(3)(d)  by  deleting 
the  requirement  of  voting  by  secret 
ballot  and  permitting  changes  in  service 
contract  rates  to  be  decided  by  a  two- 
thirds  majority  of  all  votes  actually  cast. 

Agreement  No.:  207-011436-002. 

Title:  Hornet  Shipping  Company 
Limited/Lauritzen  Reefers  A/S  Joint 
Service  Agreement. 

Parties: 

Hornet  Shipping  Company  Limited 

Pacific  Shipping  Limited 

Lauritzen  Reefers  A/S 

Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  of  the 
Agreement  to  include  ports  and  points 
in  Mexico.  The  parties  have  requested  a 
shortened  review  period. 

Agreement  No.:  203-011452-001. 

Title:  Trans-Pacific  Policing 
Agreement. 

Parties: 

American  President  Lines,  Ltd. 

A.P.  Moller-Maersk  Line 

Cho  Yang  Line 

China  Ocean  Shipping  Company 

DSR-Senator  Joint  Service 

Evergreen  Marine  Corp. 

Hanjin  Shipping  Co..  Ltd. 

Hyundai  Merchant  Marine  Co.,  Ltd. 

Kawasaki  Kisen  Kaisha.  Ltd. 

Mitsui  O.S  K.  Lines,  Ltd. 

Neptune  Orient  Lines.  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Line.  Inc. 

Sea-Land  Service.  Inc. 

Synopsis:  The  proposed  amendment 
modifies  Article  XIII  and  Appendix  B  of 
the  Agreement  to  be  consistent  with  the 
policing  provisions.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  224-200164-010. 

Title:  Port  of  Oakland/Norsul 
Intemacional  S.A. 

Parties: 

Port  of  Oakland 

Norsul  Intemacional  S.A. 


Synopsis:  The  proposed  amendment 
extends  the  term  of  the  Agreement  to 
July  31,1994. 

Agreement  No.:  224-200865-001. 

Title:  Port  of  Oakland/Hanjin 
Shipping  Company,  Ltd. 

Parties: 

Port  of  Oakland  ("Port") 

Hanjin  Shipping  Company.  Ltd. 
("Hanjin") 

Synopsis:  The  proposed  amendment 
would  permit  the  Port  to  make  certain 
wharfage  tariff  refunds  to  Hanjin  in  the 
event  Hanjin  generates  55.000  or  more 
loaded  TEUs  in  a  contract  year.  It  also 
provides  for  additional  wharfage 
reductions  for  Interior  Point  Intermodal 
("IPr)  cargo  of  $10.00  per  loaded  TEU 
when  IPI  cargo  equals  or  exceeds  4.000 
loaded  TEUs  in  a  contract  year. 

Agreement  No.:  224-200870. 

Title:  Port  of  Oakland/Marine 
Terminals  Corporation. 

Parties: 

Port  of  Oakland  ("Port  •) 
Marine  Terminals  Corporation 

("MTC") 
Synopsis:  The  proposed  Agreement 
provides  MTC  the  responsibility  of 
management,  terminal  operation  and 
cargo  solicitation  services  at  the  Port's 
Seventh  Street  Marine  Container 
Terminal,  for  Berths  35,  37  and  38,  and 
the  loading  and  discharge  of  cargoes  and 
operations  supplemental  thereto.  In 
addition,  the  Agreement  provides  for 
incentive  payments  to  MTC  for  any  new 
business  they  might  bring  to  the  above 
facilities. 

Dated:  June  30. 1994. 

By  Order  of  the  Federal  Maritime 
Commission. 

Ronald  D.  Murphy. 

Assistant  Secretary. 

IFR  Doc.  94-16374  Filed  7-&-94;  8:45  ami 
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Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  th6 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
Zior  NY  Ltd.,  145-34  157th  Street, 
Jamaica.  NY  11434.  Officers:  Am itta 
Beh-Aviv.  President,  Zipora  Ben- 
Aviv,  Treasurer 


Vanik,  Inc.,  17W708  Butterfield  Road, 
#209.  Oakbrook.  Terrace,  IL  60181, 
Vandana  C.  Bahl,  Sole  Proprietor 

World  Asia  Freight  Systems.  Inc.,  1065 
Sneath  Lane,  San  Bruno,  CA  94066. 
Officer:  Harrison  Park.  President. 

Dated:  June  30.  1994. 

By  the  Federal  Maritime  Commission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
jFR  Doc.  94-16342  Filed  7-6-94:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Hal  Jonathan  Shatter;  Change  in  Bank 
Control  Notice     - 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  §   ' 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  July  26, 1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

7.  Hal  Jonathan  Shaffer,  Cherry  Hill. 
New  Jersey;  Carl  Anderson  Lingle, 
Elmer.  New  Jersey,  and  Jerome  S. 
Goodman,  Cherry  Hill,  New  Jersey,  to 
acquire  79.60  percent  of  the  voting 
shares  ofFirst  Bank  of  Philadelphia,    - 
Philadelphia,  Pennsylvania.  Jerome  S. 
Goodman  currently  owns  0.25  percent 
of  the  stock  of  the  Bank.  He  owns  less 
than  1  percent  of  the  shares  of 
Coi^States  Financial  Corp., 
Philadelphia.  Pennsylvania  which,  in 
turn,  owns  24.8  percent  of  the  shares  of 
the  Bank.  Notificants  will  collectively 
purchase  the  stock  to  be  issued  by  the 
Bank  and  their  total  ownership  of 
Bank's  stock,  upon  consummation,  will 
equal  79.65  percent. 


Vanik,  Inc..  17W708  Butterfield  Road. 

#209.  Oakbrook.  Terrace,  IL  60181. 

Vandana  C.  Bahl.  Sole  Proprietor 
World  Asia  Freight  Systems.  Inc..  1065 

Sneath  Lane.  San  Bruno.  CA  94066. 

Officer:  Harrison  Park.  President. 

Dated:  June  30. 1994. 

By  the  Federal  Maritime  Commission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
jFR  Doc.  94-16342  Filed  7-6-94:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Hal  Jonathan  Shaffer;  Change  in  Bank 
Control  Notice     - 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  §  ' 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  July  26.  1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

2.  Hal  Jonathan  Shaffer,  Cherry  Hill, 
New  Jersey;  Carl  Anderson  Lingle, 
Elmer.  New  Jersey,  and  Jerome  S. 
Goodman,  Cherry  Hill,  New  Jersey,  to 
acquire  79.60  percent  of  the  voting 
shares  of  First  Bank  of  Philadelphia,    - 
Philadelphia,  Pennsylvania.  Jerome  S. 
Goodman  currently  owns  0.25  percent 
of  the  stock  of  the  Bank.  He  owns  less 
than  1  percent  of  the  shares  of 
Coi^States  Financial  Corp., 
Philadelphia.  Pennsylvania  which,  in 
turn,  owns  24.8  percent  of  the  shares  of 
the  Bank.  Notificants  will  collectively 
purchase  the  stock  to  be  issued  by  the 
Bank  and  their  total  ownership  of 
Bank's  stock,  upon  consummation,  will 
equal  79.65  percent. 


Board  of  Governors  of  the  Federal  Reserve 
System,  June  30,  1994. 

lennifer  J.  Johnson, 

,  Associate  Secretary  of  the  Board. 
IFR  Doc.  94-16429  Filed  7-6-94:  8:45  ami 
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Mellon  Bank  Corporation;  Acquisition 
of  Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
r    225.23(a)(2)  or  (0)  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  present-ation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  partv 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarciing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  29,  1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

7.  Mellon  Bank  Corporation, 
Pittsburgh,  Pennsylvania,  to  acquire 
Stone  Trust  Company,  Tipton, 
Pennsylvania,  and  thereby  engage  in 
permissible  trust  company  activities 


pursuant  to  §  225.25(b)(3)  of  the  Boards 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Rr>.en,.p 
System.  June  30, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-16428  Filed  7-6-94:  8:45  «rr,! 
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BOK  Financial  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  othenvise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  mav 
express  their  views  in  WTiting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiencv.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  bv 
approval  of  the  proposal. 

Comments  regarciing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Julv  26,  1994. 
A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  \'ice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  BOK  Financial  Corporation.  Tulsa. 
Oklahoma,  to  engage  de  novo  through 
its  subsidiary  BOKF  Leasing 
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Corporation.  Tulsa, 
leasing  personal  pro 
§  225.25(b)(5)  of  the 
Y 

Board  of  Governors  o 
System.  June  30. 1994 
Jennifier  J.  Johnson, 

Associate  Secretary  oft 
|FR  Doc.  94-16427  File  I 
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AmSoutti  Bancorpofation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  BanK  Hoi  ding  Companies 

The  companies  list  ed  in  this  notice 
have  applied  for  the  Joard's  approval 
under  section  3  of  thd  Bank  Holding 
Company  Act  (12  U.J  C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  becor  le  a  bank  holding 
company  or  to  acquiie  a  bank  or  bank 
holding  company.  Th  e  factors  that  are 
considered  in  acting  sn  the  applications 
are  set  forth  in  sectio  i  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspectioi  i  at  the  Federal 
Reserve  Bank  indicat  3d.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offi  :es  of  the  Board  of 
Governors.  Interestet  persons  may 
express  their  views  ii  i  writing  to  the 
Reserve  Bank  or  to  th  e  offices  of  the 
Board  of  Governors. .  Vny  comment  on 
an  application  that  n  quests  a  hearing 
must  include  a  stater  lent  of  why  a 
written  presentation  kvbuld  not  suffice 
in  lieu  of  a  hearing,  i  lentifying 
specifically  any  ques  ions  of  fact  that 
are  in  dispute  and  su  nmarizing  the 
evidence  that  would  je  presented  at  a 
hearing. 

Unless  otherwise  r  oted.  comments 
regarding  each  of  the  >e  applications 
must  be  received  not  later  than  July  29. 
1994. 

A.  Federal  Reservt  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  li)4 
Marietta  Street,  N.W  .  Atlanta,  Georgia 
30303: 

1.  ArnSouth  Banco  poration. 
Birmingham,  Alaban  a,  to  merge  with 
The  Taxnpa  Banking  Company,  Tampa. 
Florida,  and  thereby  indirectly  acquire 
The  Bank  of  Tampa,  Tampa,  Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke. :  >enior  Vice 
President)  925  Granc  Avenue,  Kansas 
City.  Missouri  64198 

1.  Community  Ban  corporation  of  New 
Mexico,  Inc..  Santa  Fb,  New  Mexico,  to 
become  a  bank  holdihg  company  by 
acquiring  100  percert  of  the  voting 
shares  of  El  Pueblo  State  Bank, 
Espanola.  New  Mexi  :o. 


Board  of  Governors  of  the  Federal  Reser\e 
System.  June  30, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc  94-16426  Filed  7-6-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

1 
[GN»2557] 

Notice  of  Meeting  of  the  Commission 
on  Research  Integrity 

Pursuant  to  P.L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Commission  on  Research  Integrity,  on 
Monday,  July  25, 1994,  from  9  a.m.  to 
5  p.m.,  in  the  Cr>'stal  Gateway  Marriott. 
1700  Jefferson  Davis  Highway,  Salon  5. 
Arlington,  VA  22202.  The  meeting  will 
be  open  to  the  public. 

The  mandate  of  the  Commission  is  to 
develop  recommendations  for  the 
Secretary  of  Health  and  Human  Services 
and  the  Congress  on  the  administration 
of  Section  493  of  the  Public  Health 
Service  Act  as  amended  by  and  added 
to  by  Section  161  of  the  NIH 
Revitalization  Act  of  1993. 

The  purpose  of  this  meeting  will  be  to 
review  the  history  of  the  definition  of 
scientific  misconduct  in  the  Public 
Health  Service  (PHS);  to  discuss  a 
definition  of  science,  its  role,  purpose 
and  goals  in  society;  to  develop  a 
preliminary  working  definition  of 
research  misconduct;  and  to  compare 
and  contrast  the  processes  of 
investigating  alleged  misconduct  in 
science  at  the  PHS  and  NSF.  Discussion 
items  may  include  but  will  not  be 
limited  to  the  issues  noted  above. 

Henrietta  D.  Hyatt-Knorr,  Executive 
Secretary.  Commission  on  Research 
Integrity,  Office  of  Research  Integrity. 
Division  of  Policy  and  Education. 
Rockwall  II,  Suite  700,  5515  Security 
Lane,  Rockville  MD  20852.  (301)  443- 
5300.  will  furnish  the  meeting  agenda, 
the  Committee  charter,  and  a  roster  of 
the  Committee  members  upon  request. 
Members  of  the  public  wishing  to  make 
presentations  should  contact  the 
Executive  Secretary.  Depending  on  the 
number  of  presentation  and  other 
considerations,  the  Executive  Secretary 
will  allocate  a  time  frame  for  each 
speaker. 
Lyie  W.  Bivens, 

Director.  Office  of  Research  Integrity. 
jFR  Doc.  94-16430  Filed  7-6-94;  8:45  ami  , 
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Administration  for  Children  and 
Families 

[Program  Announcement  No.  93631-94-02] 

Developmental  Disabilities:  Availability 
of  Financial  Assistance  for  Projects  of 
National  Significance  for  Fiscal  Year 
1994 

AGENCY:  Administration  on    - 
Developmental  Disabilities  (ADD). 
Administration  for  Children  and 
Families  (ACF). 

ACTION:  Announcement  of  availability  of 
financial  assistance  for  Projects  of 
National  Significance  for  Fiscal  Year" 
1994. 

SUMMARY:  The  Administration  on 
Developmental  Disabilities, 
Administration  for  Children  and 
Families,  announces  that  applications 
are  being  accepted  for  funding  of  Fiscal 
Year  1994  Projects  of  National 
Significance. 

This  program  announcement  consists . 
of  five  parts.  Part  I,  the  Introduction, 
discusses  the  goals  and  objectives  of 
ACF  and  ADD.  Part  II  provides  the 
necessary  background  information  on  . 
ADD  for  applicants.  Part  III  describes 
the  review  process.  Part  IV  describes  the 
priorities  under  which  ADD  solicits 
applications  for  Fiscal  Year  1994 
funding  of  projects.  Part  V  describes  in 
detail  how  to  prepare  and  submit  an 
application.  All  of  the  forms  and 
instructions  necessary  to  submit  an 
application  are  published  as  part  of  this 
announcement  following  Part  V. 

No  separate  application  kit  is  either 
necessary  or  available  for  submitting  an 
application.  If  you  have  a  copy  of  this 
announcement,  you  have  all  the 
information  and  forms  required  to 
submit  an  application. 

Grants  will  be  awarded  under  this 
program  announcement  subject  to  the 
availability  of  funds  for  support  of  these 
activities. 

DATE:  Closing  date  for  submittal  of 
applications  under  this  announcement 
is  August  8,  1994. 

ADDRESSES:  Applications  should  be 
mailed  to:  Department  of  Health  and 
Human  Services,  ACF/Division  of 
Discretionary  Grants,  Sixth  Floor,  370 
L'Enfant  Promenade  SVV..  Washington. 
DC  20447.  Attn:  93.631  ADD— Projects 
of  National  Significance. 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families.  Division  of  Discretionary 
Grants.  6th  Floor  OFM/DDG,  901  D 
Street  SVV..  Washington,  DC  20447. 


FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Evans.  Program  Development  Division, 
Administration  on  Developmental  - 
Disabilities,  (202)  690-5911. 

SUPPLEMENTARY  INFORMATION: 
Part  I.  Introduction 

A.  Goals  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is 
located  within  the  Administration  for 
Children  and  Families  (ACF), 
Department  of  Health  and  Human 
Services  (DHHS).  Although  different 
from  the  other  ACF  program 
administrations  in  the  specific 
populations  it  serves,  ADD  shares  a 
common  set  of  goals  that  promote  the 
economic  and  social  well-being  of 
families,  children,  individuals  and 
communities.  Through  national 
leadership.  ACF  and  ADD  envision: 

•  Families  and  individuals 
empowered  to  Increase  their  own 
economic  independence  and 
productivity; 

•  Strong,  healthy,  supportive 
communities  having  a  positive  impact 

•  on  the  qualify  of  life  and  the 
development  of  children: 

•  Partnerships  with  individuals, 
front-line  service  providers, 
communities.  States  and  Congress  that    ■ 
enable  solutions  which  transcend 
traditional  agency  boundaries; 

•  Services  planned  and  integrated  to 
irhprove  client  access;  and 

•  A  strong  commitment  to  working 
with  Native  Americans,  persons  with 
developmental  disabilities,  refugees  and 
migrants  to  address iheir  needs, 
strengths  and  abilities. 

Emphasis  on  these  goals  and  progress 
toward  thera  will  help  more 
individuals,  including  people  with 
developmental  disabilities,  to  live 
produdive  and  independent  lives 
integrated  into  their  communities.  The 
Projects  of  National  Significance 
Program  is  one  means  through  which 
ADD  promotes  the  achievement  of  these 
goals. 

B.  Purpose  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is  the 
lead  agency  within  ACF  and  DHHS 
responsible  for  planning  and 
administering  programs  which  promote 
the  self-sufficiency  and  protect  the 
rights  of  persons  with  developmental 
disabilities. 

The  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (42 
U.S.C  6000.  et  seq.)  (the  Act)  supports 
and  provides  assistance  to  States  and 
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public  and  private  nonprofit  agencies 
arhd  organizations  to  assure  that 
individuals  with  developmental 
disabilities  and  their  families  participate 
in  the  design  of  andhave  access  to 
culturally  competent  ser\'ices,  supports, 
and  other  assistance  and  opportunities 
that  promote  independence, 
productivity  and  integration  ajid 
inclusion  into  the  community. 
The  Act  points  out  that: 

•  Disability  is  a  natural  part  of  the 
human  experience  that  does  not 
diminish  the  right  of  individuals  with 
developmental  disabilities  to  enjoy  the 
opportunity  for  independence, 
productivity  and  inclusion  into  the 
community: 

•  Individuals  whose  disabilities  occur 
during  their  developmental  period 
frequently  have  severe  disabilities  that 
are  likely  to  continue  indefinitely; 

•  Individuals  with  developmental 
disabilities  often  require  lifelong 
specialized  services  and  assistance, 
provided  in  a  coordinated  and 
culturally  competent  manner  by  many 
agencies,  professionals,  advocates, 
community  representatives,  and  others 
to  eliminate  barriers  and  to  meet  the 
needs  of  such  individuals  and  their 
families; 

The  Act  further  finds  that: 

•  Individuals  with  developmental 
disabilities,  including  those  with  the 
most  severe  developmental  disabilities, 
are  capable  of  achieving  independence, 
productivity,  and  integration  and 
inclusion  into  the  community,  and  ol^en 
require  the  provision  of  services, 
supports  and  other  assistance  to  achieve 
such; 

•  Individuals  with  developmental 
disabilities  have  competencies, 
capabilities  and  personal  goals  that 
should  be  recognized,  supported,  and 
encouraged,  and  any  assistance  to  such 
individuals  should  be  provided  in  an 
individualized  manner,  consistent  with 
the  unique  strengths,  resources, 
priorities,  concerns,  abilities,  and 
capabilities  of  the  individual; 

•  Individuals  with  developmental 
disabilities  and  their  families  are  the 
primary  decision  makers  regarding  the 
services  and  supports  such  individuals 
and  their  families  receive:  and  play 
decision  making  roles  in  policies  and 
programs  that  affect  the  lives  of  such 
individuals  and  their  families;  and 

•  It  is  in  the  nation's  interest  for 
people  with  developmental  disabilities 
to  be  employed,  and  to  live 
conventional  and  independent  lives  as  a 
part  of  families  and  communities. 

Toward  these  ends,  ADD  seeks  to 
enhance  the  capabilities  of  families  in 
assisting  people  with  developmental 
disabilities  to  achieve  their  maximum 


potential  to  support  the  increasing 
ability  of  people  with  developmental 
disabilities  to  exercise  greater  choice 
and  self-determination;  to  engage  in 
leadership  activities  in  their 
communities;  as  well  as  to  ensure  the 
protection  of  their  legal  and  human 
rights. 
Programs  funded  under  the  Act  are: 

•  Federal  assistance  to  Stale 
developmental  disabilities  councils; 

•  State  system  for  the  protection  and 
advocacy  of  individual  rights; 

•  Grants  to  university  affiliated 
programs  for  interdisciplinary  training, 
exemplary  services,  technical 
assistance,  and  information 
dissemination;  and 

•  Grants  for  Projects  of  National 
Significance. 

Part  II.  Background  Information 

A.  Description  of  Projects  of  Notional 
Significance 

Under  Part  E  of  the  Act,  grants  and 
contracts  are  awarded  for  projects  of 
national  significance  that  support  the 
development  of  national  and  State 
policy  to  enhance  the  independence, 
productivity,  and  integration  and 
inclusion  of  individuals  with    - 
developmental  disabilities  through: 

•  Data  coUectipn  and  analysis; 

•  Technical  assistance  to  enhance  the 
quality  of  State  developmental 
disabilities  councils,  protection  and 
advocacy  systems,  and  university 
affiliated  programs:  and 

•  Other  projects  of  sufficient  size  and 
scope  that  hold  promise  to  expand  or 
improve  opportunities  for  people  with 
developmental  disabilities,  including: 
— Technical  assistance  for  the 

development  of  information  and 

referral  systems: 
—Educating  policy  makers; 
—Federal  interagency  initiatives; 
— The  enhancement  of  participation  of 

racial  and  ethnic  groups  in  public  and 

private  sector  initiatives  in 

developmental  disabilities; 
—Transition  of  youth  with  - 

'developmental  disabilities  from 

school  to  adult  life;  and 
—Special  pilots  and  evaluation  studies 

to  explore  the  expansion  of  programs 

under  part  B  (State  developmental 

disabilities  councils)  to  individuals 

with  severe  disabilities  other  than 

developmental  disabilities. 

B.  Comments  on  FY  1994  Proposed 
Priority  Areas 

The  notice  soliciting  comments  on  the 
FY  1994  proposed  priority  areas  was 
published  in  the  Federal  Register  on 
February  24, 1994.  A  60  day  period  was 
required  to  allow  the  public  to  comment 
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on  the  proposed  arei  is.  After  review  and 
analysis  of  these  cor  iments.  ADD  is 
publishing  its  final  |iriorities  in  this 
announcement. 

The  public  commi  >nt  notice  requested 
specific  comments  a  nd  suggestions  on 
the  proposed  fundin  5  priorities,  in 
addition  to  recommi  ndations  for 
additional  priority  a-eas  which  would 
assist  in  bringing  abi  >ut  the  increased 
independence,  prod  ictivity,  and 
integration  into  the  (  ommunity  of 
people  with  developmental  disabilities. 

ADD  received  a  to  :al  of  52  letters  and 
93  individual  commmts  in  response  to 
the  public  comment  notice.  The 
majority  of  the  comrients  expressed 
support  of  the  priori  y  areas.  Other 
comments  were  sup  )ortive  of  the 
priority  areas,  but  si  ggested  changes. 

Agencies  which  c(  mmented  were 
identified  as  follows 

•  Advocacy  agent  ies,  which  includes 
national  organizatioi  is  and  associations, 
national  advocacy  gi  oups  and  State/ 
local  advocacy  grou|  is; 

•  Service  organize  tions.  which 
includes  agencies  th  Jt  provide  services 
for  individuals  with  developmental 
disabilities  as  well  a  >  providing 
advocacy  services  01  behalf  of  a 
particular  disability,  including 
developmental  disat  ilities  councils; 

•  Educational  sys  ems,  which 
includes  schools,  co  leges  and 
universities,  programs  located  within  a 
university  setting  (CA/N,  R&TC.  youth 
w/disabilities)  and  university  affiliated 
programs; 

•  Private  agencies  which  includes 
national,  State  and  li  »cal  non-profit 
organizations; 

•  Government  age  ncies,  which 
includes  Federal, 5t!  te,  county  and 
local  government  ag(  mcies; 

•  Private  individu  als;  and 

•  Foundations. 

The  comments  ran  ?ed  from  requests 
for  copies  of  the  fina  application 
solicitation  to  genere  1  support  to 
substantive,  insightf  il  responses  for  this 
year's  proposed  func  ing  priorities  and 
recommendations  fo  ■  other  priority 
areas.  Few  of  the  cor  iments  provided 
specific  guidance  on  the  development  of 
the  final  priority  arei  is.  Rather,  the 
majority  were  suppo  rtive  of  and 
expanded  upon  wha  we  proposed  in 
the  announcement,  ii  addition  to 
relating  specifically  jo  the  program  goals 


and  priorities  of  the 


jarticular  agencies 


submitting  the  comn  ents. 

The  comments  rec  jived  were  helpful 
in  highlighting  the  concerns  of  the 
developmental  disabilities  field  and 
have  been  used  in  re  "ining  the  final 
priority  areas. 

Comment:  24  letters  were  submitted 
to  ADD  recommendi  ig  additional 
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funding  priorities  for  FY  1994. 
Suggestions  included  best  practice  and 
systems  change,  development  of 
standards,  and  training  in  Personal 
Assistance  Services  (PAS);  projects  that 
focus  on  the  integration  into  community 
activities  of  families  who  have  a  child 
who  is  medically  fragile  and  severely 
disabled;  a  project  that  cares  for 
children  with  HIV/AIDS;  projects  on 
home  ownership;  dissemination  of 
information  to  families  and 
practitioners;  and  aging  and 
developmental  disabilities. 

Response:  ADD  funded  five  PAS 
projects  in  FY  1993.  We  continue  to 
fund  those  projects  and  support  a 
variety  of  other  activities  in  the  area  of 
personal  assistance  services. 

Although  ADD  has  not  funded  any 
recent  projects  on  community 
integration  of  individuals  with  severe 
disabilities  or  medically  fragile  children 
through  the  PNS  program,  we  continue 
to  support  projects  and  activities  in  this 
area  through  the  university  affiliated 
program. 

ADD  funded  five  HIV/AIDS  projects 
from  FY  1990-1992.  We  continue  to 
support  HIV/ AIDS  projects  and 
activities  through  the  university 
affiliated  program. 

ADD  funded  two  projects  on  home 
ownership  from  FY  1991-1994.  We  also 
awarded  a  five  year  grant  in  FY  1993  to 
the  university  affiliated  program  at  the 
University  of  New  Hampshire  to 
establish  a  national  information  network 
on  consumer  based  housing. 

ADD  supports  a  number  of  grant- 
related  activities  that  focus  on 
dissemination  of  information  on  issues 
relating  to  developmental  disabilities.  It 
has  become  a  requirement  of  each  grant 
award  made. 

We  continue  to  fund  projects  on 
elderly  persons  with  disabilities  through 
the  university  affiliated  program's 
Training  Initiative  component. 

ADD  appreciates  the  suggestions  for 
additional  priority  areas  for  this  fiscal 
year.  While  we  are  unable  to  add  new 
priority  areas  at  this  time  because  of 
budget  constraints,  we  will  consider 
these  suggestions  and  recommendations 
for  future  grant  announcements. 

Comment:  ADD  received  34 
comments  on  Proposed  Priority  Area  1. 
Leadership  Education  and  Development 
of  Individuals  with  Disabilities  and 
Their  Families  from  Culturally  Diverse 
Backgrounds.  The  majority  of  the 
comments  received  in  this  priority  area 
were  supportive  of  what  was  proposed 
in  the  published  notice.  However,  some 
of  the  comments  provided 
recommendations  for  project  design  and 
specific  suggestions  for  how  the  projects 
should  be  funded  (based  on  the 


particular  focus  of  the  organization 
submitting  the  comments).  There  was 
also  a  letter  writing  campaign  from 
advocacy  groups  supporting  strong 
linkages  to  and  between  ADD's  national 
network  associations.  That  writing 
campaign  also  included  adding  a 
qualifier  to  the  grant  requirements 
regarding  composition  of  the  funded 
agencies  board  of  directors  (at  least  51% 
individuals  with  disabilities  or  family 
members  of  individuals  with 
disabilities).  Another  letter  writer 
suggested  that  we  collaborate  our 
activities  with  other  Federal  and  State 
agencies.  There  was  a  suggestion  that 
the  requirements  of  the  final  priority 
area  be  specific  about  how  information 
would  be  disseminated  as  well  as  how 
the  project  would  be  evaluated.  There 
were  also  numerous  recommendations 
for  ADD  to  specifically  focus  its  FY 
1994  efforts  on  Youth  Leadership 
Development. 

Response:  The  above  comments  are 
representative  of  the  comments  received 
in  this  priority  area.  We  will  make  every 
effort  to  coordinate  this  priority  area's 
activities  with  the  Department  of 
Education  and  other  Federal  agencies. 
We  will  also  make  every  effort  to 
collaborate  with  our  national  network 
associations  during  the  funded  projecls' 
grant  period.  We  agree  with  the 
recommendation  for  information 
dissemination  and  evaluation.  The  final 
priority  area  project  design 
requirements  include  dissemination, 
evaluation,  and  composition  of  the 
project's  advisory  body.  In  addition, 
because  there  was  interest  expressed 
that  ADD  focus  this  priority  area  on 
youth  leadership  development,  the  final 
leadership  education  and  development 
priority  area  will  be  an  inclusive  one — 
to  cover  individuals  and  families  of  all 
ages. 

Comment:  ADD  received  fifteen 
comments  on  Proposed  Priority  Area  2. 
Expanding  the  Scope  of  Developmental 
Disabilities  Councils.  The  majority  of 
the  comments  received  in  this  priority 
area  were  supportive  of  what  ADD 
proposed  in  the  published  notice.  Some 
of  the  comments  also  provided 
recommendations  for  project  length, 
specific  suggestions  for  which  Councils 
should  be  eligible  for  funding,  and  ideas 
on  project  design.  There  were  two  non- 
supportive  letters  submitted  in  this 
priority  area.  Those  letters  will  be 
addressed  at  the  end  of  this  discussion. 

There  was  a  recommendation  that  the 
project  conduct  an  assessment  of  the 
population  of  persons  with  disabilities 
served  by  the  developmental  disabilities 
network  (Developmental  Disabilities 
Councils.  University  Affiliated 
Programs,  and  Protection  and  Advocacy 


Systems)  in  their  States.  Several  writers 
suggested  that  participation  in  the 
fifteen  month  pilot  studies  not  be 
limited  to  just  th-  additional  five  States. 
It  was  also  noted  that  six  months  to 
complete  the  short-term  study  would  be 
too  short  of  a  time  frame.  ADD  was  also 
encouraged  to  receive  input  for  the 
studies  from  the  States  and  not  limit 
participation  to  the  network 
associations.  We  were  cautioned  that 
each  of  the  DD  program  components  not 
lose  sight  of  their  specific  mis,sion  and 
focus  during  the  expansion  studies.  This 
was  reiterated  in  one  of  the  non- 
supportive  letters,  in  addition  to  the  fad 
that  expansion  would  duplicate  the 
efforts  of  other  State  and  Federally 
funded  agencies.  The  other  non- 
supportive  letter  indicated  that  the 
Councils  were  not  adequately 
addressing  the  issues  of  the  disability 
groups  they  already  serve,  and 
suggested  that  the  Councils  make  some 
changes  in  the  way  they  do  business 
before  they  take  on  expansion.' 

Response:  The  expansion  priority  area 
is  a  legislatively  mandated  activity. 
ADD  is  limited  in  the  number  of  States 
to  participate  in  the  pilot  studies  or  the 
length  of  time  to  complete  each  phase 
of  the  expansion  study.  In  addition,  the 
short  term  studj?  of  Councils  and  the 
national  study  have  already  been 
funded  under  a  separate  contractual 
solicitation.  The  fifteen  month  pilot 
studies  are  the  only  part  of  the 
expansion  study  To  be  funded  through 
this  grant  announcement.  We  do, 
however,  agree  virith  the  remainder  of 
the  comments  (including  the  non- 
supportive  ones)  and  the  final  priority 
area  reflects  such,  as  well  as  a 
.sensitivity  to, specific  foci  of  Councils 
and  their  ability  to  take  on  expansion 
activities  without  negatively  impacting 
their  original  mission. 

Comment:  ADD  received  three 
comments  on  providing  technical 
assistance  (through  separate  contractual 
solicitations)  to  improve  the  hinctions 
of  the  dt  velopmentaj  disabilities 
planning  council,  protection  and 
advwacy  system,  and  the  university 
affiliated  program;  and  to  develop 
information  and  referral  systems.  Two 
letters  supported  and  expanded  upon 
what  we  proposed.  One  letter  was  non- 
supportive.  The  supportive  letters 
recommended  specific  technical 
assistance  activities,  i.e.,  ongoing 
technical  assistance  and  information 
and  referral  on  cultural  diversity;  and 
technical  assistance  activities  on  self- 
advocacy  of  consumers.  The  one  non- 
supportive  letter  requested  that  the 
technical  assistance  contract 
.sobdtations  be  provided  to  all  Councils, 


Systems)  in  their  States.  Several  writers 
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too  short  of  a  time  frame.  ADD  was  also 
encouraged  to  receive  input  for  the 
studies  from  the  States  and  not  limit 
participation  to  the  network 
associations.  We  were  cautioned  that 
each  of  the  DD  prc^ram  components  not 
lose  sight  of  their  specific  mission  and 
focus  during  the  expansion  studies.  This 
was  reiterated  in  one  of  the  non- 
supportive  letters,  in  addition  to  the  fad 
that  expansion  would  duplicate  the 
efforts  of  other  State  and  Federally 
hinded  agencies.  The  other  non- 
supportive  letter  indicated  that  the 
Councils  were  not  adequately 
addressing  the  issues  of  the  disability 
groups  they  already  serve,  and 
suggested  that  the  Councils  make  some 
changes  in  the  way  they  do  business 
before  they  take  on  expansion." 

Response:  The  expansion  priority  area 
i.s  a  legislatively  mandated  activity. 
ADD  is  limited  in  the  number  of  States 
to  participate  in  the  pilot  studies  or  the 
length  of  time  to  complete  each  phase 
of  the  expansion  study.  In  addition,  the 
short  term  .studj^  of  Councils  and  the 
national  study  have  already  been 
funded  under  a  separate  contractual 
solicitation.  The  fifteen  month  pilot 
studies  are  the  only  part  of  the 
expansion  study  to  be  funded  through 
this  grant  announcement.  We  do. 
however,  agree  with  the  remainder  of 
the  comments  (including  the  non- 
supportive  ones)  and  the  final  priority 
area  reflects  such,  as  well  as  a 
sensitivity  to  specific  foci  of  Councils 
and  their  ability  to  take  on  expansion 
activities  without  negatively  impacting 
their  original  mission. 

Comment:  ADD  received  three 
comments  on  providing  technical 
assistanf:e  (through  separate  contractual 
solicitations)  to  improve  the  hmctions 
of  the  di  velopmentaj  disabilities 
planning  council,  protection  and 
advocacy  system,  and  the  university 
affiliated  program;  and  to  develop 
information  and  referral  systems.  Two 
letters  supported  and  expanded  upon 
what  we  proposed.  One  letter  was  non- 
supportive.  The  supportive  letters 
recommended  specific  technical 
assistance  activities,  i.e.,  ongoing 
technical  assistance  and  information 
and  referral  on  cultural  diversity,  and 
technical  assistance  activities  on  self- 
advocacy  of  consumers.  The  one  non- 
supportive  letter  requested  that  the 
technical  assistance  contract 
solicitations  be  provided  to  all  Councils, 


Federal  Register  /  Vol.  59.  No.  129  /  Thursday,  July  7,  1994  /  Notices 


34821 


P&As,  and  UAPs,  and  not  a  sole  source 
contractor. 

Response:  The  technical  assistance 
component  of  the  PNS  program  is  a 
legislatively  mandated  activity  targeted 
at  supporting  and  improving  the 
functions  of  the  developmental 
disabilities  program  components 
(Councils,  P&As,  and  UAPs).  Contraci 
awards  for  technical  assistance  to  UAPs 
and  P&As  are  in  their  last  year  of 
funding.  A  full  and  open  competition 
for  UAP  and  P4A  technical  assistance 
funds  will  be  announced  during  the  FY 
1995  PNS  funding  cycle.  Likewise,  an 
announcement  for  a  full  and  open 
competition  for  technical  assistance 
funds  for  Councils  has  been  made 
through  the  ACF  procurement  process. 
Technical  assistance  for  information 
and  referral  systems  will  not  be 
announced  this  fiscal  year,  but 
considered  /or  future  PNS  funding 
announcements. 

Comment:  ADD  received  two 
comments  on  funding  projects  through 
demonstrations  as  well  as  procurements 
that  would  ensure  the  integration  and 
active  participation  of  racial  and  ethnic 
groups  into  the  "mainstream"  of 
Iheservice  delivery  system.  Both  letters 
.  recommended  that  we  offer  an 
additional  solicitation  for  a  data 
collection  and  analysis  project  to 
establish  a  national  multicultural 
database. 
-      Response:  The  FY  1994  PNS  program 
budget  is  limited  in  providing  funds  for 
additional  grants  and  contrads. 
Therefore,  these  recommendations  will 
not  be  considered  this  fiscal  year,  but 
considered  for  future  PNS 
announcements. 

Comment:  ADD  received  fiheen 
general  comments,  the  majority  of 
which  ivere  supportive  of  what  we 
proposed  for  our  FY  1994  funding 
priorities.  Several  comments  were 
received  that  commended  us  for  the  way 
in  which  we  approached  this  year's 
priorities,  but  wanted  to  see  changes  in 
the  focus  of  the  priority  are.-.s. 

Response:  We  appreciate  tl.e  input 
and  commendations  given  for  this  year's 
priority  areas.  We  believe  the  final 
priority  areas  reflect  the  input  rectived 
from  the  public  comment  process  and  a 
sensitivity  to  the  concerns  expressed  in 
each  of  the  letters  received. 

Part  III.  The  Review  Process 

A.  Eligible  Apphconts 

Before  applications  are  reviewed, 
each  will  be  screened  to  determine  that 
the  applicant  is  eligible  for  funding,  as 
specified  under  the  selected  priority 
area.  Applications  from  organizations 
whi(Ji  do  not  meet  the  eligibility 


requirements  for  the  priority  area  will 
not  be  considered  or  reviewed  in  the 
competition,  and  the  applicant  will  be 
so  informed. 

Only  public  or  non-profit  private 
entities,  not  individuals,  are  eligible  to 
apply  under  any  of  the  priority  areas. 
On  all  applications  developed  jointly  hy 
more  than  one  agency  or  organization, 
the  applications  must  identify  only  one 
organization  as  the  lead  organization 
and  official  applicant.  The  other 
participating  agencies  and  organizations 
can  be  included  as  co-participants, 
subgrantees  or  subcontradors. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
applic^ion  at  the  time  of  submis.sion. 
One  means  of  accomplishing  this  is  by 
the  non-profit  agency  providing  a  copy 
of  the  applicant's  listing  in  the  Internal 
Revenue  Services  most  recent  list  of 
tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate. 

ADD  cannot  fund  a  non-profit 
appli<ant  without  acceptable  proof  of  its 
non-profit  status. 

B.  Rwie^v  Process  and  Funding 
Decisions 

Applications  from  eligible  appliu-infs 
that  meet  the  deadline  date 
requirements  under  Part  V.  Sef^ion  C 
will  be  reviewed  and  scored 
competitively.  Experts  in  the  field, 
generally  persons  from  outside  of  the 
Federal  government,  will  use  the 
appropriate  evaluation  criteria  listed 
later  in  this  part  to  review  and  score  the 
applications.  The  results  of  this  review 
are  a  primary  factor  in  making  funding 
decisions. 

ADD  reserves  the  option  of  discussing 
applications  with,  or  referring  them  to, 
other  Federal  or  non-Federal  funding 
sources  when  this  is  determined  to  be 
in  the  best  interest  of  the  Federal 
government  or  the  applicant.  If  may  also 
solicit  comments  from  ADD  Regional 
Office  staff,  other  Federal  agencies, 
interested  foundations,  national 
organizations,  specialists,  experts,  Stntes 
and  (he  general  publia  These 
comments,  along  with  those  of  the 
expert  reviev>rers,  will  be  considered  by 
ADD  in  making  funding  decisions. 

In  making  decisions  on  awards,  ADD 
may  give  preference  to  applications 
which  focus  on  or  feature:  Culturally 
diverse  racial  or  ethnic  populations;  a 
substantially  innovative  strategy  with  ■ 
the  potential  to  improve  theory  or 
practice  in  the  field  of  human  services; ' 
a  model  practice  or  set  of  procedures 
that  holds  the  potential  for  replication 
by  organizations  involved  in  the 
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administration  or  deljvery 
services;  substantial 
volunteers;  substanti 
(either  financial  or 
private  sector;  a 
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available  for  the  pro 
potential  for  high  beriefit 
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Federal  government) 
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or  other  problems  req  i 
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derived,  the  extent  to  which  they  are 
consistent  with  the  objectives  of  the 
proposal,  and  the  extent  to  which  the 
application  indicates  the  anticipated 
contributions  to  policy,  practice,  theory 
and/or  research.  The  extent  to  which  the 
proposed  project  costs  are  reasonable  in 
view  of  the  expected  results. 

3.  Approach  (35  points) 

The  extent  to  which  the  application 
outlines  a  sound  and  workable  plan  of  • 
action  pertaining  to  the  scope  of  the 
project,  and  details  how  the  proposed 
work  will  be  accomplished;  cites  factors 
which  might  accelerate  or  decelerate  the 
work,  giving  acceptable  reasons  for 
taking  this  approach  as  opposed  to 
others;  describes  and  supports  any 
unusual  features  of  the  project,  such  as 
design  or  technological  innovations, 
reductions  in  cost  or  time,  or 
extraordinary  social  and  community 
involvements;  and  provides  for 
projections  of  the  accomplishments  to 
be  achieved.  It  lists  the  activities  to  be 
carried  out  in  chronological  order, 
showing  a  reasonable  schedule  of 
accomplishments  and  target  dates. 

The  extent  to  which,  when  applicable, 
the  application  identifies  the  kinds  of 
data  to  be  collected  and  maintained,  and 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  and  successes  of  the 
project.  The  extent  to  which  the 
application  describes  the  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  application  also  lists  each 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  who 
will  work  on  the  project,  along  with  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution. 

4.  Staff  Background  and  Organization's 
Experience  (25  points) 

The  application  identifies  the 
background  of  the  project  director/ 
principal  investigator  and  key  project 
staff  (including  name,  address,  training, 
educational  background  and  other 
qualifying  experience)  and  the 
experience  of  the  organization  to 
demonstrate  the  applicant's  ability  to 
effectively  and  efficiently  administer 
this  project.  The  application  describes 
the  relationship  between  this  project 
and  other  work  planned,  anticipated  or 
underway  by  the  applicant  which  is 
being  supported  by  Federal  assistance. 

D.  Structure  of  Priority  Area 
Descriptions 

Each  priority  area  description  is 
composed  of  the  following  sections: 


•  Eligible  Applicants:  This  section 
specifies  the  type  of  organization  which 
is  eligible  to  apply  under  the  particular 
priority  area. 

•  Purpose:  This  section  presents  the 
basic  focus  and/or  broad  goal(s)  of  the 
priority  area. 

•  Background  Information:  This 
section  briefly  discusses  the  legislative 
background  as  well  as  the  current  state- 
of-the-art  and/or  current  state-of- 
practice  that  supports  the  need  for  the 
particular  priority  area  activity. 
Relevant  information  on  projects 
previously  funded  by  ACF  and/or  other 
State  models  are  noted,  where 
applicable. 

•  Minimum  Requirements  for  Project 
Design:  This  section  presents  the  basic 
set  of  issues  that  must  be  addressed  in 
the  application.  Typically,  they  relate  to 
project  design,  evaluation,  and 
community  involvement.  This  section 
also  asks  for  specific  information  on  the 
proposed  project.  Inclusion  and 
discussion  of  these  items  is  important 
since  they  will  be  used  by  the  reviewers 
in- evaluating  the  applications  against 
the  evaluation  criteria.  Project  products, 
continuation  of  the  project  effort  after 
the  Federal  support  ceases,  and 
dissemination/utilization  activities,  if 
appropriate,  are  also  addressed. 

•  Project  Duration:  This  section 
specifies  the  maximum  allowable  length 
of  time  for  the  project  period;  it  refers 
to  the  amount  of  time  for  which  Federal 
funding  is  available. 

•  Federal  Share  of  Project  Costs:  This 
section  specifies  the  maximum  amount 
of  Federal  support  for  the  project. 

•  Matching  Requirement:  This  section 
specifies  the  minimum  non-Federal 
contribution,  either  through  cash  or  in- 
kind  match,  that  is  required  to  the 
maximum  Federal  funds  requested  for 
the  project. 

•  Anticipated  Number  of  Projects  To 
Be  Funded:  This  section  specifies  the 
number  of  projects  that  ADD  anticipates 
it  will  fund  in  the  priority  area. 

•  CFD/4;  This  section  identifies  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  and  title  of  the  program 
under  which  applications  in  this 
priority  area  will  be  funded.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 

Please  note  that  applicants  that  do  not 
comply  with  the  specific  priority  area 
requirements  in  the  section  on  "Eligible 
Applicants"  will  not  be  reviewed. 

Applicants  must  clearly  identify  the 
specific  priority  area  under  which  they 
wish  to  have  their  applications 
considered,  and  tailor  their  applications 
accordingly.  In  addition,  previous 
experience  has  shown  that  an 
application  which  is  broader  and  moie 


general  in  concept  than  outlined  in  the 
priority  area  description  is  less  likely  to 
score  as  well  as  one  which  is  more 
clearly  focused  on  and  directly 
responsive  to  the  concerns  of  that 
specific  priority  area. 

E.  Available  Funds 

ADD  intends  to  award  new  grants 
resulting  from  this  announcement 
during  the  fourth  quarter  of  fiscal  year 
1994,  subject  to  the  availability  of 
funding.  "The  size  of  the  actual  awards 
will  vary.  Each  priority  area  description 
includes  information  on  the  maximum 
Federal  share  of  the  project  costs  and 
the  anticipated  number  of  projects  to  be 
funded. 

The  term  "budget  period"  refers  to  the 
interval  of  time  (usually  12  months)  into 
which  a  multi-year  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes.  The  term 
■project  period"  refers  to  the  total  time 
a  project  is  approved  for  support, 
including  any  extensions. 

Where  appropriate,  applicants  may 
propose  project  periods  which  are 
shorter  than  the  maximums  specified  in 
the  various  priority  areas.  Non-Federal 
share  contributions  may  exceed  the 
minimums  specified  in  the  various 
priority  areas  when  the  applicant  is  able 
to  do  so. 

For  multi-year  projects,  continued 
Federal  funding  beyond  the  first  budget 
period,  but  within  the  approved  project 
period,  is  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee  and  a  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

F.  Grantee  Share  of  Project  Costs 

Other  than  the  exception  described 
below.  Federal  funds  will  be  provided 
to  cover  up  to  75%  of  the  total  allowable 
project  costs.  The  total  allowable  project 
costs  are  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  Therefore,  the 
non-Federal  share  must  amount  to  at 
least  25%  of  the  total  (Federal  plus  non- 
Federal)  project  cost.  This  means  that, 
for  every  $3  in  Federal  funds  received, 
up  to  the  maximum  amount  allowable 
under  each  priority  area,  applicants 
must  contribute  at  least  $1.  For 
example,  the  cost  breakout  for  a  project 
costing  $100,000  to  implement  would 
be; 


Federal 
request 

NorvFederal 
share 

Total  cost 

575,000 
75% 

S25,000 
25% 

S100.000 
100% 

The  exception  to  the  grantee  cost 
sharing  requirement  relates  to 
applications  originating  from  American 
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general  in  concept  than  outlined  in  the 
priority  area  description  is  less  likely  to 
score  as  well  as  one  which  is  more 
clearly  focused  on  and  directly 
responsive  to  the  concerns  of  that 
specific  priority  area., 

E.  Available  Funds 

ADD  intends  to  award  new  grants 
resulting  from  this  announcement 
during  the  fourth  quarter  of  fiscal  year 
1994,  subject  to  the  availability  of 
funding.  The  size  of  the  actual  awards 
will  vary.  Each  priority  area  description 
includes  information  on  the  maximum 
Federal  share  of  the  project  costs  and 
the  anticipated  number  of  projects  to  be 
funded. 

The  term  "budget  period"  refers  to  the 
interval  of  time  (usually  12  months)  into 
which  a  multi-year  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes.  The  term 
"project  period"  refers  to  the  total  time 
a  project  is  approved  for  support, 
including  any  extensions. 

Where  appropriate,  applicants  may 
propose  project  periods  which  are 
shorter  than  the  maximums  specified  in 
the  various  priority  areas.  Non-Federal 
share  contributions  may  exceed  the 
minimums  specified  in  the  various 
priority  areas  when  the  applicant  is  able 
to  do  so. 

For  multi-year  projects,  continued 
Federal  funding  beyond  the  first  budget 
period,  but  within  the  approved  project 
period,  is  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee  and  a  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

F.  Grantee  Share  of  Project  Costs 

Other  than  the  exception  described 
below.  Federal  funds  will  be  provided 
to  cover  up  to  75%  of  the  total  allowable 
project  costs.  The  total  allowable  project 
costs  are  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  Therefore,  the 
non-Federal  share  must  amount  to  at 
least  25%  of  the  total  (Federal  plus  non- 
Federal)  project  cost.  This  means  that, 
for  every  $3  in  Federal  funds  received, 
up  to  the  maximum  amount  allowable 
under  each  priority  area,  applicants 
must  contribute  at  least  $1.  For 
example,  the  cost  breakout  for  a  project 
costing  $100,000  to  implement  would 
be; 
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Non-Federal 
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Total  cost 

575,000 
75% 

S25,000 
25% 

5100,000 
100% 

The  exception  to  the  grantee  cost 
sharing  requirement  relates  to 
applications  originating  from  American 


Samoa,  Guam,  the  Virgin  Islands,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands.  Applications  from 
these  areas  are  covered  under  section 
501(d)  of  Pub.  L.  95-134,  which  requires 
that  the  Department  waive  "any 
requirement  for  local  matching  hinds  for 
grants  under  $200,000." 

The  applicant  contribution  must 
generally  be  secured  from  non-Federal 
sources.  Except  as  provided  by  Federal 
statute,  a  cost-sharing  or  matching 
requirement  may  not  be  met  by  costs 
borne  by  another  Federal  grant. 
However,  funds  fi-om  some  Federal 
programs  benefitting  Tribes  and  Native 
American  organizations  have  been  used 
to  provide  valid  sources  of  matching 
funds.  If  this  is  the  case  for  a  Tribe  or 
Native  American  organization 
submitting  an  application  to  ADD,  that 
organization  should  identify  the 
programs  which  will  be  providing  the 
funds  for  the  match  in  its  application. 
If  the  application  successfully  competes 
for  PNS  grant  funds,  ADD  will 
determine  whether  there  is  statutory 
authority  for  this  use  of  the  funds.  The 
Administration  for  Native  Americans 
and  the  DHHS  Office  of  General  Counsel 
will  assist  ADD  in  making  this 
determination. 

The  non-Federal  share  of  total  project 
costs  may  be  in  the  form  of  grantee- 
incurred  costs  and/or  third  party  in- 
kind  contributions.  ADD  strongly 
encourages  applicants  to  meet  their 
match  requirement  through  a  cash 
contribution,  as  opposed  to  an  in-kind 
contribution.  For  further  information  on 
in-kind  contributions,  refer  to  the 
instructions  for  completing  the  SF 
424A— Budget  Information,  in  Pari  IV. 

The  required  amount  of  non-Federal 
share  to  be  met  by  the  applicant  is  the 
amount  indicated  in  the  approved 
application.  Grant  recipients  will  be 
required  to  provide  the  agreed  upon 
non-Federal  share,  even  if  this  exceeds 
25%  (or  other  required  portion)  of  the 
project  costs.  Therefore,  an  applicant 
should  ensure  the  availability  of  any 
amount  proposed  as  match  prior  to 
including  it  in  its  budget. 

The  non-Federal  share  must  be  met  by 
a  grantee  during  the  life  of  the  project. 
Otherwise,  ADD  will  disallow  any 
unmatched  Federal  funds. 

G.  Cooperation  in  Evaluation  Efforts 

Grantees  funded  by  ADD  may  be 
requested  to  cooperate  in  evaluation 
efforts  funded  by  ADD.  The  purpose  of 
these  evaluation  activities  is  to  learn 
from  the  combined  experience  of 
multiple  projects  funded  under  a 
particular  priority  area. 


H.  Closed  Captioning  for  Audiovi'.iial 
Efforts 

Applicants  are  encouraged  to  include 
"closed  captioning"  in  the  development 
of  any  audiovisual  products. 

Part  IV.  Fiscal  Year  1994  Prioritv  Areas 
for  Projects  of  National  Significance 
The  following  section  presents  the 
final  priority  areas  for  Fiscal  Year  199-1 
Projects  of  National  Significance  (PNS) 
and  solicits  the  appropriate 
applications. 

Fiscal  Year  1994  Priority  Area  l: 
Leadership  Education  and  Developmt-nt 
of  Individuals  With  Disabilities  and 
Their  Families  From  Culturally  Diverse 
Backgrounds 

•  Eligible  Applicants:  Stale  agencies, 
public  or  private  nonprofit 
organizations,  institutions  or  agencies. 

•  Purpose:  Under  this  priority  area. 
ADD  will  award  demonstration  gram 
funds  on  Leadership  Education  and 
Development  of  Individuals  With 
Disabilities  and  Their  Families  From 
Culturally  Diverse  Backgrounds.  The 
lead  initiative  intends  to  target 
individuals  with  developmental 
disabilities  and  their  families  horn 
culturally  diverse  backgrounds  to  enable 
them  to  impact  service  delivery  and 
fully  access  the  services  they  need.  This 
priority  area  is  also  a  very  inclusive  one 
meant  to  cover  individuals  and  families 
of  all  ages.  However,  we  are  particularly 
interested  in  proposals  that  foster  the 
leadership  development  of  young  adults 
(15-25  years  of  age). 

These  projects  would  strengthen  the  - 
ability  of  individuals  with 
developmental  disabilities  and  their 
families  from  culturally  diverse 
backgrounds  to  serve  as  leaders  and 
advocates  on  critical  issues  in  the 
developmental  disabifities  field  in  the 
nation,  and  in  their  own  communities. 

•  Background  Information: 
Demographic  trends  continue  to  rapidly 
change  the  character  of  our  Nation.  As 
communities  become  more  cuhurally. 
ethnically,  and  racially  diverse,  the 
need  has  increased  to  assist  individuals 
from  culturally  diverse  backgrounds  and 
their  families  in  the  development  and 
implementation  of  effective  methods  of 
communication  that  increase  public 
awareness,  inform  individuals  from 
other  ethnic  groups  with  disabilities  of 
issues  and  services,  and  develop  and 
implement  networking  strategies  that 
improve  access  to  community  resources. 
Therefore,  it  is  imperative  to  include 
persons  with  disabihties  who  are  from 
diverse  cultural  and  ethnic  backgrounds 
in  all  aspects  of  service  delivery. 

The  institutionalization  of  action 
.strategies  that  promote  culturally 
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competent  policies  a  nd  practices  which 
are  family-centered  imd  community- 
based  will  depend  on  the  ease  with 
which  physicians  aiid  other 
practitioners  successfully  incorporate 
ethnic  and  cultural  factors  in  their  work. 
For  example,  issues  of  importance  may 
include:  cultural  and  ethnic  background 
of  the  health  care  professionals: 
sensitivity  and  comdetence  of  the  health 
care  professionals  tojdeal  with  cultural 
and  ethnic  factors:  or  language  and  the 
strength  of  cultural  qnd  ethnic 


?menfs  for  Project 
ig  Historically 
Iniversities 


identification. 

•  Minimum  Requi 
Design:  ADD  is  seel 
Black  Colleges  and 
(HBCUsl,  grassroots  organizations,  racial 
and  ethnic  coalition^,  civil  rights  and 
other  private  non-profit  organizations 
experienced  in  working  with  culturally 
diverse  populations  to  develop 
successful  models  for  accessing 
services:  and  supporting  the  ability  of 
these  constituencies  [with 
developmental  disat^lities  to  perform 
leadership  functions,  and  make  their 
own  choices — personal  or  professional. 

In  order  to  successfully  compete 
under  this  priority  aiea,  the  application 
must  include  activites  which  would: 

•  Strengthen  the  ability  of  members 
of  culturally  diverse  racial  and  ethnic 
groups  with  disabilities  to  serve  as 
leaders  and  advocates  on  critical  issues 
in  the  developmental  disabilities  Held, 
particularly  in  their  twn  communities: 

•  Enable  and  activtely  support 
members  of  culturally  diverse  racial  and 
ethnic  groups  with  cftsabilities  and  their 
families  to  taiie  part  ^  and  benefit  from 
advocacy  in  accessing  health  care 
services:  recreationa(  activities,  public 
education  efforts  and  employment 
programs: 

•  Support  and  train  members  of 
culturally  diverse  racial  and  ethnic 
groups  with  disabilities  and  their 
families  to  participat^  on  boards  of 
organizations  that  plan  for  and  make 
decisions  on  their  behalf; 

•  Support  and  traiti  members  of 
culturally  diverse  racial  and  ethnic 
groups  and  their  Eamilies  in  establishing 
effective  methods  of  b)mmunication  at 
the  community  levelj  and  establishing 
collaborative  relationships  between 
local  systems  in  the  Drovision  of 
individualized  serviqes  that  they  have 
choice  and  control  ot 

•  Develop  and  implement  public 
awareness  campaigns  and  other  written 
materials  specifically  geared  toward 
members  of  culturally  diverse  groups 
with  disabilities  to  iriform  them  of  the 
services  available  in  their  catchment 
areas: 

•  Provide  evidence  of  the  applicant's 
ability  to  estabhsfa  an  advisory  board 


IMI 


comprised  of  51%  persons  with 
disabilities  and  51%  jjersons  fix)m 
culturally  diverse  groups.  Applicants 
must  also  commit  to  including  members 
of  the  project's  advisory  body  into  the 
board  membership  of  the  organization. 
A  plan  to  accomplish  this  goal  must  be 
submitted  to  ADD;  and 

•  Provide  leadership  development 
and  training  to  increase  and  strengthen 
active  participation  by  individuals  with 
developmental  disabilities  and  their 
families  from  culturally  diverse  racial 
and  ethnic  backgrounds. 

•  Proposals  should  also  include 
provisions  for  the  travel  of  two  key 
personnel  during  the  first  and  last  year 
of  the  project  to  Washington.  DC.  for  a 
one  day  meeting  with  ADD  staff. 

•  Describe  an  evaluation  component 
which  will  measure  the  project's 
effectiveness  in  achieving  desired 
objectives. 

•  In  addition,  proposals  should 
provide  for  the  widespread 
dissemination  of  their  products  (reports, 
summary  documents,  audio-visual 
materials,  and  the  like)  in  accessible 
formats.  A  plan  to  accomplish  this  goal 
must  be  submitted  to  ADD. 

•  Project  Duration:  This 
announcement  is  soliciting  applications 
for  project  periods  up  to  three  years 
under  this  priority  area.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  three  years.  Applications  for 
continuation  grants  funded  under  this 
priority  area  beyond  the  one-year  budget 
period,  but  within  the  three  year  project 
period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

•  Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$100,000  for  the  first  12-month  budget 
period  or  a  maximiun  of  $300,000  for  a 

3 -year  project  period. 

•  Matching  Requirement:  The 
minimum  non-Federal  matching 
requirement  in  proportion  to  the 
maximum  Federal  share  of  $300,000  is 
$100,000  for  a  3-year  project  period. 
This  constitutes  25  percent  of  the  total 
project  budget. 

•  Anticipated  Number  of  Projects  to 
be  Funded:  It  is  anticipated  that  up  to 
two  (2)  projects  vsrill  be  funded. 

•  CFDA:  ADD's  CFDA  (Code  of 
Federal  Domestic  Assistance)  number  is 
93.631— Developmental  Disabilities- 
Projects  of  National  Significance. 


Fiscal-Year  1993  Priority  Area  2: 
Expanding  the  Scope  of  Developmental 
Disabilities  Planning  Councils 

•  Eligible  Applicants:  State 
Developmental  Disabilities  Councils 
(DDCs)  in  States  with  approved  State 
plans  and  assurances  as  required  by  the 
Act  which  do  not  have  a  State  mandate 
to  focus  on  individuals  with  disabilities 
other  than  developmental  disabilities. 

•  Purpose:  Under  this  priority  area. 
ADD  will  award  up  to  five  (5) 
individual  grants  at  a  maximum  of 
$150,000  and/cH-  one  or  more 
consortium  grants  to  consortiums 
including  a  total  of  no  more  than  five 
States  to  explore  the  implications  of 
expanding  the  current  scope  of  DDC 
activities  to  include  individuals  with  a 
broad  range  of  severe  disabilities. 
Individuals  with  severe  disabilities 
other  than  developmental  disabilities 
can  and  have  benefitted  from  the 
systems  change,  capacity  building  and 
advocacy  activities  of  the  DDCs.  ADD  is 
interested  in  determining  the  feasibility 
and  implications  of  expanding  the  focus 
constituency  of  the  DDCs  in  States 
differing  in  size,  population, 
geographical  distribution,  and 
allotments  received  under  Part  B  of  the 
Act. 

•  Background  Information:  While 
individuals  with  developmental 
disabilities  and  their  families  directly 
benefit  from  DDC  advocacy,  systemic 
change,  and  capacity  building  activities, 
there  are  many  people  with  severe 
disabilities  other  than  developmental 
disabilities  who  might  benefit  further  if 
their  concerns  %vere  within  the  purview 
of  DDCs.  Therefore.  ADD  is  accepting 
proposals,  as  mandated  through  a 
special  initiative  under  Part  E  of  the 
Act,  for  studies  in  consultation  with  and 
active  support  from  State  Protection  and 
Advocacy  Systems  and  University 
Affiliated  Programs,  to  explore  the 
feasibility  and  implications  of 
expanding  the  scope  of  DDC  systems 
change,  capacity  building,  advocacy  and 
other  activities  mandated  under  Part  B 
of  the  Act  to  address  the  issues  and 
concerns  of  people  with  a  broader  range 
of  severe  disabilities.  ADD  is  looking  for 
information  which  examines  the 
potential  effect,  positive  and/or  adverse, 
of  expanding  the  target  constituency  to 
include  individuals  with  severe 
disabilities  whose  eligibility  will  be 
based  on  an  extended  age  of  onset  and 
other  determining  criteria. 

•  Minimum  Requirements  for  Project 
Z)es/gn;  These  projects  must  be 
conducted  in  consultation  with  and 
active  support  from  the  State  Protection 
and  Advocacy  System  and  the 
University  Affiliated  Program.  Through 


this  collaboration,  DDCs  should  conduct 
an  assessment  of  the  characteristics  of 
individuals  with  disabilities  currently 
served  by  all  three  ADD-funded 
networks  in  their  States  and  address 
consumer  comments  and  1990  report 
findings,  particularly  those  pertaining  to 
individuals  who  are  unserved  or 
underserved.  The  project  must  address 
the  needs  of  individuals  with 
developmental  disabilities  and  other 
severe  disabilities  from  culturally 
diverse  racial  and  ethnic  backgrounds. 
Individuals  with  disabilities,  advocacy 
groups,  and  State  and  other  service 
agencies  must  play  a  role  in  these 
studies. 

ADD  is  particularly  interested  in 
supporting  projects  which  include  the 
following: 

•  Propose  criteria  which  define  the 
constituency  to  be  served  through 
potential  DDC  expansion  (e.g.;  age, 
functional  limitations,  or  other  factors 
such  as  individuals  from  culturally 
diverse  racial  and  ethnic  backgrounds, 
disadvantaged  individuals,  individuals 
with  limited-English  proficiency, 
individuals  from  underserved 
geographic  areas,  or  specific  groups  of 
individuals  with  severe'disabilities. 
including  individuals  with 
developmental  or  other  disabilities 
attributable  to  physical  impairment, 
mental  impairment,  or  a  combination  of 
physical  and  mental  impairments). 

•  Identify  the  service  and  support 
needs  of  the  expanded  population  of 
individuals  with  severe  disabilities 
other  than  developmental  disabilities, 
and  provide  strategies  that  will  assist  all 
such  individuals  and  their  families,  the 
developmental  disabilities  network,  and 
others,  in  effecting  positive  changes  on 
their  behalf. 

•  Identify  State  and  local  linkages 
that  would  be  essential  to  establishing 
collaborative  relationships  with  service 
organizations. 

•  Delineate  the  barriers, 
opportunities,  and  critical  issues  related 
to  DDC  expansion  to  a  broader  range  of 
disabilities  as  well  as  other  economic 
and  organizational  implications,  and  the 
allocation  of  resources. 

•  Define  outreach- activities  and 
collaborative  relationships  with  other 
State  agencies,  organizations,  task  forces 
and  commissions,  and  the  impact  of 
these  relationships  on  systems  change, 
advocacy  and  capacity  building  for  the 
expanded  constituency. 

•  Explore  the  effects  of  expansion 
activities  on  the  staff  support  and  other 
resources  of  the  DDC.  Provide  a  cost 
analysis  of  the  proposed  expansion. 

•  Describe  how  Federal.  State,  or 
other  funds  would  be  used. 


this  collaboration,  DDCs  should  conduct 
an  assessment  of  the  characteristics  of 
individuals  with  disabilities  currently 
served  by  all  three  ADD-funded 
networks  in  their  States  and  address 
consumer  comments  and  1990  report 
findings,  particularly  those  pertaining  to 
individuals  who  are  unserved  or 
underserved.  The  project  must  address 
the  needs  of  individuals  with 
developmental  disabilities  and  other 
severe  disabilities  from  culturally 
diverse  racial  and  ethnic  backgrounds. 
Individuals  with  disabilities,  advocacy 
groups,  and  State  and  other  service 
agencies  must  play  a  role  in  these 
studies. 

ADD  is  particularly  interested  in 
supporting  projects  which  include  the 
following: 

•  Propose  criteria  which  define  the 
constituency  to  be  served  through 
potential  DDC  expansion  (e.g.;  age, 
functional  limitations,  or  other  factors 
such  as  individuals  from  culturally 
diverse  racial  and  ethnic  backgrounds, 
disadvantaged  individuals,  individuals 
with  limited-English  proficiency, 
individuals  from  underserved 
geographic  areas,  or  specific  groups  of 
individuals  with  severe'disabilities, 
including  individuals  with 
developmental  or  other  disabilities 
attributable  to  physical  impairment, 
mental  impairment,  or  a  combination  of 
physical  and  mental  impairments). 

•  Identify  the  service  and  support 
needs  of  the  expanded  population  of 
individuals  with  severe  disabilities 
other  than  developmental  disabilities, 
and  provide  strategies  that  will  assist  all 
such  individuals  and  their  families,  the 
developmental  disabilities  network,  and 
others,  in  effecting  positive  changes  on 
their  behalf. 

•  Identify  State  and  local  linkages 
that  would  be  essential  to  establishing 
collaborative  relationships  with  service 
organizations. 

•  Delineate  the  barriers, 
opportunities,  and  critical  issues  related 
to  DDC  expansion  to  a  broader  range  of 
disabihties  as  well  as  other  economic 
and  organizational  implications,  and  the 
allocation  of  resources. 

•  Define  outreach- activities  and 
collaborative  relationships  with  other 
State  agencies,  organizations,  task  forces 
and  commissions,  and  the  impact  of 
these  relationships  on  systems  change, 
advocacy  and  capacity  building  for  the 
expanded  constituency. 

•  Explore  the  effects  of  expansion 
activities  on  the  staff  support  and  other 
resources  of  the  DDC.  Provide  a  cost 
analysis  of  the  proposed  expansion. 

•  Describe  how  Federal,  State,  or 
other  funds  would  be  used. 
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•  Identify  the  potential  for,  and  the 
strategies  to  avoid,  duplication  of 
activities  funded  by  the  State  or  by  other 
Federal  agencies. 

•  Describe  the  anticipated  changes  in 
DDC  board  membership,  agency  policies 
and  procedures,  and  other  requirements 
necessary  to  respond  to  the  needs  of  the 
expanded  constituency. 

•  Project  Duration:  This 
announcement  is  soliciting  applications 
for  a  15-month  project  period  to  meet 
the  legislative  provision  for  a  15-month 
investigation  under  this  priority  area. 
Awards,  on  a  competitive  basis,  will  be 
for  a  15-month  budget  period. 
Applications  for  continuation  grants 
will  not  be  entertained. 

•  Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$150,000  for  the  15-month  budget 
period  for  individual  DD  Council  grants 
and/or  $750,000  for  one  or  more 
consortium  grants  to  consortiums  that 
include  a  total  of  no  more  than  five 
States  for  the  15-month  budget  period. 

•  Matching  Requirement:  The 
minimum  non-Federal  matching 
requirement  in  proportion  to  the 
maximum  Federal  share  of  $150,000  is 
$50,000  for  a  15-month  project  period 
for  individual  DD  Council  grants.  The 
minimum  non-Federal  matching 
requirement  in  proportion  to  the 
maximum  Federal  share  of  $750,000  is 
$250,000  for  a  15-month  project  period 
for  one  consortium  grant.  This 
constitutes  25  percent  of  the  total 
project  budget. 

•  Anticipated  Number  of  Projects  to 
be  Funded:  It  is  anticipated  that  up  to 
five  individual  DD  Council  expansion 
studies  and/or  at  least  one  consortium 
DD  Council  expansion  project  will  be 
funded. 

•  CFDA:  ADD's  CFDA  (Code  of 
Federal  Domestic  Assistance)  number  is 
93.631 — Developmental  Disabilities- 
Project  .  of  National  Significance.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 

Fiscal  Year  1994  Priority  Area  3: 
Technical  Assistance  Projects 

(This  priority  area  appeared  in  the 
February  1994  announcement  without  a 
priority  area  number  designation) 

For  this  priority  area,  ADD  will  be 
awarding  funds  separately  using  the 
procurement  process  to  provide 
technical  assistance  to  improve  the 
functions  of  the  Developmental 
Disabilities  Planning  Councils. 
Protection  and  Advocacy  Systems,  and 
University  Affiliated  Programs  have 
ongoing  technical  assistance  contracts 
and  will  not  be  competing  for  funds  this 
fiscal  year. 


Part  V.  Instructions  for  the 
Development  and  Submission  of 
Applications 

This  Part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  provided  along 
with  a  checklist  for  assembling  an 
application  package.  Please  copv  and 
use  these  forms  in  submitting  an 
application. 

Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 
the  information  contained  within  the 
specific  priority  area  under  which  the 
application  is  to  be  submitted.  The 
priority  area  descriptions  are  in  Part  IV. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact 

All  applications  under  the  ADD 
priority  areas  are  required  to  follow  the 
Executive  Order  (E.O.)  12372  process. 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  terriiories.  except 
Alabama,  Alaska,  Connecticut.  Hawaii. 
Idaho,  Kansas,  Louisiana,  Minnesota. 
Montana,  Nebraska,  Oklahoma.  Oregon. 
Pennsylvania.  South  Dakota,  Virginia. 
Washington,  American  Samoa  and 
Palau,  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  a  State  Single  Point  of 
Contact  (SPOC).  Applicants  from  these 
18  jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Applications  for 
projects  to  be  administered  bv 
Federally-recognized  Indian  tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  scon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions. 

Applicants  must  submit  all  required 
materials  to  the  SPOC  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials  and  indicate  the  date 
of  this  submittal  (or  date  SPOC  was 
contact,  if  no  submittal  is  required)  oh 
the  SF  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  ft-om  the  application  due  date 
to  comment  on  proposed  new  or 
competing  continuation  awards. 
However,  because  PNS  grant 
applications  are  due  30  days  from  tne 
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date  of  publication 


awarded  in  Septem  jer  1994,  there  is 


insufficient  time  to 


allow  for  a  complete 
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and  grants  are  to  be 


SPCX)  comment  peifiod.  Therefore,  we 
have  reduced  the  cdmment  period  to  30 
days  from  the  closii  ig  date  for 
applications.  These  comments  are 
reviewed  as  part  of  ^he  award  process. 
Failure  to  notify  thd  SPOC  can  result  in 
delays  in  awarding  grants. 

SPOCs  are  encoui  aged  to  eliminate 
the  submission  of  routine  endorsements 
as  officia!  recomme  idations. 
Additionally,  SPOQs  are  requested  to 
clearly  differentiate] between  mere 
advisory  comments|and  those  official 
State  process  recomknendation  which 
may  trigger  the  "accommodate  or 
explain"  rule.  I 

When  comments  kre  submitted 
directly  to  ACF.  thew  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Familjes.  Division  of 
Discretionary  Grants.  Sixth  Floor,  370 
L'Enfant  Promenada  SW..  Washington. 
DC  20447.  Attn:  93.631  ADD— Projects 
of  National  Significance. 

Contact  informatibn  for  each  State's 
SPOC  is  found  at  the  end  of  this  Part. 

B.  Notification  of  Stite Developmental 
Disabilities  Plannin  j  Councils 

A  copy  of  the  application  must  also  be 
submitted  for  revievir  and  comment  to 
the  State  Developmental  Disabilities 
Council  in  each  State  in  which  the 
applicant's  project  will  be  conducted.  A 
list  of  the  State  Developmental 
Disabilities  Councilt  is  included  at  the 
end  of  this  announc  »ment. 

C.  Deadline  for  Subi  nittal  of 
Applications 

One  signed  origin  il  and  two  copies  of 
the  application  mus;  be  submitted  on  or 
before  August  8,  19<  4  to:  Department  of 
Health  and  Human  ',  Services, 
Administration  for  ( ihildren  and 
Families.  Division  o "  Discretionary 
Grants.  370  L'Enfan  Promenade  SW.. 
6th  Floor.  Washingt  )n.  DC.  20447,  Attn: 
93.631  ADD— Projec  ts  of  National 
Significance. 

Applications  may  be  mailed  or  hand- 
delivered.  Hand  del  vered  applications 
are  accepted  during  the  normal  working 
hours  of  8  a.m.  to  4::  10  p.m.,  Monday 
through  Friday.  Apf  lications  shall  be 
considered  as  meetii  ig  an  announced 
deadline  if  they  are  <  tither: 

1.  Received  on  or  be  'ore  the  deadline 
date  at  the  ACF  Gi  ants  Office 
specified  in  this  sfction:  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  A  CF  in  time  for  the 
independent  reviejw. 

(Applicants  are  cautioned  to  request  a 
legibly  dated  U.S.  P<  stal  Service 


IMI 


postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing) 

Late  applications:  Applications  which 
do  not  meet  the  criteria  stated  above  are 
considered  late  applications.  ACF/ ADD 
shall  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  aeadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
due  to  acts  of  God,  such  as  floods, 
hurricanes  or  earthquakes;  or  when 
there  is  a  widespread  disruption  of  the 
mails.  However,  if  the  granting  agency 
does  not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

D.  Instructions  for  Preparing  the 
Application  and  Completing 
Application  Forms 

The  SF  424,  SF  424A.  SF  424A.  Page 
2  and  Certifications  have  been  reprinted 
for  your  convenience  in  preparing  the 
application.  You  should  reproduce 
single-sided  copies  of  these  forms  from 
the  reprinted  forms  in  the 
announcement,  typing  your  information 
onto  the  copies.  Please  do  not  use  forms 
directly  from  the  Federal  Register 
announcement,  as  they  are  printed  on 
both  sides  of  the  page. 

Please  prepare  your  application  in 
accordance  with  the  following 
instructions: 

1  SF  424  Page  1,  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified. 

Top  of  Page.  Enter  the  single  priority 
area  number  under  which  the 
application  is  being  submitted.  An 
application  should  be  submitted  under 
only  one  priority  area. 

Item  1.  "Type  of  Submission" — 
Preprinted  on  the  form. 

Item  2.  "Date  Submitted"  and 
"Applicant  Identifier" — Date 
application  is  submitted  to  ACF  and 
applicant's  own  internal  control 
number,  if  applicable. 

Item  3.  "Date  Received  By  State"— 
State  use  only  (if  applicable). 

Item  4.  "Date  Received  by  Federal 
Agency" — Leave  blank. 

Item  5.  "Applicant  Information". 

"Legal  Name" — Enter  the  legal  name 
of  applicant  organization.  For 
applications  developed  jointly,  enter  the 
name  of  the  lead  organization  only. 
There  must  be  a  single  applicant  for 
each  application. 


"Organizational  Unit" — Enter  the 
name  of  the  primary  unit  within  the 
applicant  organization  which  will 
actually  carry  out  the  project  activity. 
Do  not  use  the  name  of  an  individual  as 
the  applicant.  If  this  is  the  same  as  the 
applicant  organization,  leave  the 
organizational  unit  blank. 

"Address" — Enter  the  complete 
address  that  the  organization  actually     / 
uses  to  receive  mail,  since  this  is  the 
address  to  which  all  correspondence 
will  be  sent.  Do  not  include  both  street 
address  and  P.O.  box  number  unless 
both  must  be  used  in  mailing. 

"Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code)" — Enter  the  full  name  (including 
academic  degree,  if  applicable)  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given  here  and 
will  receive  all  correspondence 
regarding  the  application. 

Item  6.  "Employer  Identification 
Number  (EIN)" — Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  known, 
the  Central  Registry  System  suffix. 

Item  7.  "Type  of  Applicant" — Self- 
explanatory. 

Item  8.  "Type  of  Application" — 
Preprinted  on  the  form. 

Item  9.  "Name  of  Federal  Agency" — 
Preprinted  on  the  form. 

Item  10.  "Catalog  of  Federal  Domestic 
Assistance  Number  and  Title"-^Enter 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
the  program  under  which  assistance  is 
requested  and  its  title.  For  all  of  ADD's 
priority  areas,  the  following  should  be 
entered,  "93.631 — Developmental 
Disabilities:  Projects  of  National 
Significance." 

Item  11.  "Descriptive  Title-of 
Applicant's  Project" — Enter  the  project 
title.  The  title  is  generally  short  and  is 
descriptive  of  the  project,  not  the 
priority  area  title. 

Item  12.  "Areas  Affected  by 
Project" — Enter  the  governmental  unit 
where  significant  and  meaningful 
impact  could  be  observed.  List  only  the 
largest  unit  or  units  affected,  such  as 
State,  county,  or  city.  If  an  entire  unit 
is  affected,  list  it  rather  than  subunits. 

Item  13.  "Proposed  Project" — Enter 
the  desired  start  date  for  the  project  and 
projected  completion  date. 

Item  14.  "Congressional  District  of 
Applicant/Project" — Enter  the  number 
of  the  Congressional  district  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
district(s)  where  the  project  will  be 
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located.  If  Statewide,  a  multi-State  a 

effort,  or  nationwide,  enter  "00."  \a 

Items  15.  Estimated  Funding  Levels.  ai 

In  completing  15a  through  15f.  the  b 

dollar  amounts  entered  should  reflect.  a; 

for  a  17  month  or  less  project  period,  the  b 

total  amount  requested.  If  the  proposed  a] 

project  period  exceeds  17  months,  enter  o 

only  those  dollar  amounts  needed  for  tl 

the  first  12  months  of  the  proposed  rt 
project. 

Item  15a.  Enter  the  amount  of  Federal  a 

funds  requested  in  accordance  with  the  T 

preceding  paragraph.  This  amount  ti 

should  be  no  greater  than  the  maximum  ai 

amount  specified  in  the  priority  area  ai 
description. 

Items  15  b-€.  Enter  the  amount(s)  of  R 

funds  from  non-Federal  sources  that  ai 

will  be  contributed  to  the  proposed  \\ 

project.  Items  b-e  are  considered  cost-  ir 

sharing  or  "matching  funds."  The  value  c< 

of  third  party  in-kind  contributions  oi 
should  be  included  on  appropriate  lines 

as  applicable.  For  more  information  d; 

regarding  funding  as  well  as  exceptions  ai 
to  these  rules,  see  Part  III,  Sections  E 

and  F,  and  the  specific  priority  area  „ 
description. 

Item  15f.  Enter  the  estimated  amount 

of  program  income,  if  any,  expected  to  aj 

be  generated  from  the  proposed  project.  A 

Do  not  add  or  subtract  this  amount  from  S( 

the  total  project  amount  entered  under  C( 
item  15g.  Describe  the  nature,  source 

and  anticipated  use  of  this  program  Fi 

income  in  the  Project  Narrative  fu 

Statement.  cc 

Item  15g.  Enter  the  sum  of  items  15a-  IJ 

15e.  bi 

Item  16a.  "Is  Application  Subject  to  pt 
Review  By  State  Executive  Order  12372 

Process?  Yes." — Enter  the  date  the  se 

applicant  contacted  the  SPOC  regarding  bi 

this  application.  Select  the  appropriate  cc 

SPOC  from  the  listing  provided  at  the  F( 

end  of  Part  IV.  The  review  of  the  ki 

application  is  at  the  discretion  of  the  in 

SPOC  The  SPOC  will  verify  the  date  (e 
noted  on  the  application. 

Item  16b.  "Is  Application  Subject  to  bi 

Review  By  State  Executive  Order  12372  w 

Process?  No." — Check  the  appropriate  pi 

box  if  the  application  is  not  covered  by  pi 

E.0. 12372  or  if  the  program  has  not    '  (2 

been  selected  bv  the  State  for  review.  pi 

Item  17.  "Is  tne  Applicant  Delinquent  m 

on  any  Federal  Debt?" — Check  the  to 

appropriate  box.  This  question  applies  co 

to  the  applicant  organization,  not  the  fo 

person  who  signs  as  the  authorized  ob 
representative.  Categories  of  debt 

include  audit  disallowances,  loans  and  be 

taxes.  mi 

Item  18.  "To  the  best  of  my  ty; 

knowledge  and  belief,  all  data  in  this  thi 

application/preapplication  are  true  and  ea 

correct.  The  document  has  been  duly  pr 

authorized  by  the  governing  body  of  the  in 
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located.  If  Statewide,  a  multi-State 
effort,  or  nationwide,  enter  "00." 

Items  15.  Estimated  Funding  Levels. 
In  completing  15a  through  15f,  the 
dollar  amounts  entered  should  reflect, 
for  a  17  month  or  less  project  period,  the 
total  amount  requested.  If  the  proposed 
project  period  exceeds  17  months,  enter 
only  those  dollar  amounts  needed  for 
the  first  12  months  of  the  proposed 
project. 

Item  15a.  Enter  the  amount  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the  maximum 
amount  specified  in  the  priority  area 
description. 

Items  15  b-€.  Enter  the  amount(s)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost- 
sharing  or  "matching  funds."  The  value 
of  third  party  in-kind  contributions 
should  be  included  on  appropriate  lines 
as  applicable.  For  more  information 
regarding  funding  as  well  as  exceptions 
to  these  rules,  see  Fart  III,  Sections  E 
and  F,  and  the  specific  priority  area 
description. 

Item  15f.  Enter  the  estimated  amount 
of  program  income,  if  any,  expected  to 
be  generated  from  the  proposed  project. 
Do  not  add  or  subtract  this  amount  from 
the  total  project  amount  entered  under 
item  15g.  Describe  the  nature,  source 
and  anticipated  use  of  this  program 
income  in  the  Project  Narrative 
Statement. 

Item  15g.  Enter  the  sum  of  items  15a- 
15e. 

Item  16a.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  Yes." — Enter  the  date  the 
applicant  contacted  the  SPOC  regarding 
this  application.  Select  the  appropriate 
SPOC  from  the  listing  provided  at  the 
end  of  Part  IV.  The  review  of  the 
application  is  at  the  discretion  of  the 
SPOC  The  SPOC  will  verify  the  date 
noted  on  the  application. 

Item  16b.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  No." — Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.0. 12372  or  if  the  program  has  not 
been  selected  bv  the  State  for  review. 

Item  17.  "Is  the  Applicant  Delinquent 
on  any  Federal  Debt?" — Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18.  "To  the  best  of  my 
knowledge  and  belief,  all  data  in  this 
application/preapplication  are  true  and 
correct.  The  document  has  been  duly 
authorized  by  the  governing  body  of  the 


applicant  and  the  applicant  will  comply 
with  the  attached  assurances  if  the 
assistance  is  awarded." — To  be  signed 
by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
request ed^from  the  applicant. 

Item  is'a-c.  "Typea  Name  of 
Authorized  Representative,  Title. 
Telephone  Number" — Enter  the  name, 
title  and  telephone  nimiber  of  the 
authorized  representative  of  the 
applicant  organization. 

Item  18d.  "Signature  of  Authorized 
Representative" — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

Item  18e.  "Date  Signed" — Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424 A — Budget  Information — Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application.  Sections 
A,  B,  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

.  Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  (1)  The  total  project  period  of 
15  months  or  less  or  (2)  the  first  year 
budget  period,  if  the  proposed  project 
period  exceeds  15  months. 

Section  A — Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5,  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (f).  Enter  the  total  of 
(e)  and  (f)  in  column  (g). 

Section  B — Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  (1)  The  total 
project  period  of  17  months  or  less  or 
(2)  the  first  year  budget  period  if  the 
proposed  project  period  exceeds  17 
months.  It  should  relate  to  item  15g. 
total  funding,  on  the  SF  424.  Under 
column  (5),  enter  the  total  requirements 
for  funds  (Federal  and  non-Federal)  by 
object  class  category. 

A  separate  budget  justification  should 
be  included  to  explain  fully  and  justify 
major  items,  as  indicated  below.  The 
types  of  information  to  be  included  in 
the  justification  are  indicated  under 
each  category.  For  multiple  year 
projects,  it  is  desirable  to  provide  this 
information  for  each  year  of  the  project. 


The  budget  justification  should 
immediately  follow  the  second  page  of 
theSF424A. 

Personnel— Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h,  "Other." 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Fringe  Benefits— Line  6b.  Enter  the 
total  costs  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  PICA,  retirement  insurance, 
etc. 

Travel — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h.  "Other." 

Justification:  Include  the  name(s)  of 
traveler(s).  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment — Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  For  State  and  local 
governments,  including  Federally 
recognized  Indian  Tribes,  "equipment" 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$5,000  or  more  per  unit.  For  all  other 
applicants,  the  threshold  for  equipment 
is  $500  or  more  per  unit  and  the 
required  useful  life  is  more  than  two 
years.  The  higher  threshold  for  Slate 
and  local  governments  became  effective 
October  1.  1988,  through  the 
implementation  of  45  CFR  part  92, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments." 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  af^er  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 
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Justification:  Spec  i 
categories  of  suppl 

Contractual — Line 
costs  of  all  contracts 
procurement 
which  belong  on 
equipment,  supplies, 
contracts  with 
organizations,  incl 
agencies.  Also  inclu 
with  organizations 
technical  assistance, 
payments  to  indivi 
the  name  of  the  conf 
work,  and  estimated 
available  or  have  not 
include  on  Line  6h, 

Justification:  Attac^ 
contractors,  ind 
organizations,  the 
contracts,  and  the 
amounts  of  the 
budget  justification, 
applicant/grantee  in 
part  or  all  of  the 
agency,  the  applica 
complete  this  section 
Categories)  for  each 
agency  title,  along  w 
information.  The  tot^l 
agencies  will  be  part 
shown  on  Line  6f. 
documentation 
contractor,  purpose  ( 
major  cost  elements. 

Construction — Lint 
applicable.  New 
allowable. 

Other—Line  6h 
other  costs.  Where  a 
costs  may  include 
to:  Insurance;  medi 
noncontractual 
directly  to  individua 
transportation  (all 
require  per  diem  is 
travel):  space  and 
printing  and  publicat 
training  costs,  inc 
stipends;  training  ser 
including  wage 
and  supportive  servi 
staff  development 
identified  as  "miscel 
"honoraria"  are  not  a 

Justification:  Speci 
included. 

Total  Direct  Chargi 
the  total  of  Lines  6a 

Indirect  Charges—^ 
amount  of  indirect 
indirect  costs  are 
"none."  Generally,  th 
used  when  the  appli 
governments)  has  a  ci 
rate  agreement  appro> 
Department  of  Health 
Ser\  ices  or  another 
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fy  general 
5  and  their  costs. 
6f  Enter  the  total 
including  (1) 
(except  those 
lines  such  as 
etc.)  and  (2) 
recipient 
u(f  mg  delegate 
any  contracts 
the  provision  of 
Do  not  include 

on  this  line.  If 
actor,  scope  of 
total  costs  are  not 
been  negotiated. 
Other." 
a  list  of 

the  names  of  the 
of  the 
es^im.ated  dollar 
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Vhenever  the 
t  ;nds  to  delegate 

to  another 
n^grantee  must 
(Section  B,  Budget 
elegate  agency  by 
the  supporting 
cost  of  all  such 
of  the  amount 
Prpvide  backup 
ying  the  name  of 
contract,  and 


6g.  Not 
con^ruction  is  nut 


Enker  the  total  of  all 
icable,  such 
are  not  limited 
and  dental  costs; 

travel  paid 
consultants;  local 
tralel  which  does  not 
c<  nsidered  local 
eqi  ipment  rentals; 
on;  computer  use; 

tuition  and 
ice  costs, 
payments  to  individuals 
payments;  and 
.  Note  that  costs 
meous"  and 
owable. 
■  the  costs 


:es- 


< — Line  6i.  Enter 
ti  irough  6h. 

Enter  the  total 
charges  (costs).  If  no 
ed,  enter 
s  line  should  be 
(except  local 
I  rrent  indirect  cost 
ed  by  the 
and  Human 
leral  agency. 
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Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS' 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant. 

In  the  case  of  training  grants  to  other 
than  State  or  local  governments  (as 
defined  in  title  45,  Code  of  Federal 
Regulations,  part  74),  the  Federal 
reimbursement  of  indirect  costs  will  be 
limited  to  the  lesser  of  the  negotiated  (or 
actual)  indirect  cost  rate  or  8  percent  of 
the  amount  allowed  for  direct  costs, 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

For  training  grant  applications,  the 
entry  under  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  Federal  share  of  indirect 
costs  is  calculated  as  shown  above.  The 
applicant's  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a*)  by  applying  the  applicant's 
approved  indirect  cost  rate  to  the  total 
project  (Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  (b*)  at  8  percent  of  the 
amount  allowed  for  total  project 
(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

-(c)  Subtract  (b*)  from  (a*).  The 
remainder  is  what  the  applicant  can 
claim  as  part  of  its  matching  cost 
contribution. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement.- Applicants 
subject  to  the  limitation  on  the  Federal 
reimbursement  of  indirect  costs  for 
training  grants  should  specify  this. 

ro<a7— Line  eJt.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income— Line  7.  Enter  the 
estimated  amount  of  income,  if  anv, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C— Non-Federal  Hesources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  "Totals."' 
In-kind  contributions  are  defined  in  title 
4.5  of  the  Code  of  Federal  Regulations, 


§§  74.51  and  92.24.  as  "property  or 
services  which  benefit  a  grant- 
supported  project  or  program  and  \vhii:h 
are  contributed  by  non-Federal  third 
parties  without  charge  to  the  grantee, 
the  subgrantee.  or  a  cost-type  contractor 
under  the  grant  or  subgrant." 

Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D— Forecasted  Cash  S'eeds. 
Not  applicable. 

Section  E— Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  1 7  months. 

Totals— Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  column  "(b)  First."  If 
a  third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for     . 
months  25  through  36  under  "(c) 
Second."  Columns  (d)  and  (e)  are  not 
applicable  in  most  instances,  since  ACF 
funding  is  almost  always  limited  to  a 
three- year  maximum  project  period. 
They  should  remain  blank. 

Section  F— Other  Budget  Information 

Direct  Charges— Line  21.  Not 
applicable. 

Indirect  Charges — Line  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  therate  is  applied,  and  the  tojal 
indirect  expense. 

Remarks— Line  23.  If  the  total  project 
period  jBxceeds  17  months,  you  must 
enter  your  proposed  non-Federal  share 
of  the  project  budget  for  each  of  the 
remaining  years  of  the  project. 

3.  Project  Summary  Description 

Clearly  mark  this  separate  page  with 
the  applicant  name  as  shown  in  item  5 
of  the  SF  424,  the  priority  area  number 
as  show  n  at  the  top  of  the  SF  424 ,  and 
the  title  of  the  project  as  showm  in  item 
11  of  the  SF  424.  The  summary 
description  should  not  exceed  300     . 
words.  These  300  words  become  part  oi 
the  computer  database  on  each  project." 

Care  snould  be  taken  to  produce  a 
summary  description  which  accurately 
and  concisely  reflects  the  proposal.  If 
should  describe  the  objectives  of  the  • 
project,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  list  of  major 
products  that  will  resuU  from  the 
proposed  project,  such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training. packages,  or  videos  (please  note 
that  audiovisuals  should  be  closed 
captioned).  The  project  summary 
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description,  together  with  the 
information  on  the  SF  424,  will 
constitute  the  project  "abstract."  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the  • 
application. 

4.  Program  Narrative  Statement 

The  Program  Narrative  Statement  is  a 
,  very  important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  priority  area  description  in 
Part  IV.  The  narrative  should  also 
provide  information  concerning  how  1he 
application  meets  the  evaluation 
criteria,  using  the  following  headings: 

(a)  Objectives  and  Need  for 
Assistance; 

(b)  Results  and  Benefits  Expected: 
(c|  Approach;  and 

(A)  Staff  Background  and 
Organization 's  Experience. 

irhe  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Section  C  of  Part  III,  - 
Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  8V2"  x  11" 
plain  white  paper,  with  1"  margins  on 
all  sides.  All  pages  of  the  narrative 
(including  charts,  references/footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
"Objectives  and  Need  for  Assistance"  as 
page  number  one.  Applicants  should 
not  submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  60 
pages.  A  page  is  a  single  side  of  an  SYz" 
X  1 1"  sheet  of  paper.  Applicants  are 
requested  not  to  send  pamphlets, 
brochures  or  other  printed  material     . 
along  with  their  appUcation  as  these 
pose  xeroxing  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process  if  ihey 
exceed  the.60-page  limit.  Each  page  of 
the  application  will  be  counted  to 
determine  the  total  length. 

5.  Organizational  Capability  Statement 

The  Organizational  Capability 
Statement  should  consist  of  a  brief  (two 
to  three  pages)  background  description 
of  how  the  applicant  organization  (or 
the  unit  within  the  organization  that 
will  have  responsibility  for  the  project) 
is  oi^anized,  the  types  and  quantity  of 
services  it  provides,  and/or  the  research 
and  management  capabilities  it 
possesses.  This  description  should 
ccver  capabilities  not  included  in  the 
Program  Narrative  Statement.  It  may 
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description,  together  with  the 
information  on  the  SF  424,  will 
constitute  the  project  "abstract."  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

4.  Program  Narrative  Statement 

The  Program  Narrative  Statement  is  a 
,  very  important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  priority  area  description  in 
Part  IV.  The  narrative  should  also 
provide  information  concerning  how  1he 
application  meets  the  evaluation 
criteria,  using  the  following  headings: 

(a)  Objectives  and  Need  for 
Assistance; 

(b)  Results  and  Benefits  Expected: 

(c)  Approach;  and 

(A)  Staff  Background  and 
Organization 's  Experience. 

The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Section  C  of  Part  III,  . 
Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  8'^"  x  11" 
plain  white  paper,  with  1"  margins  on 
all  sides.  Ail  pages  of  the  narrative 
(including  charts,  references/footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
"Objectives  and  Need  for  Assistance"  as 
page  number  one.  Applicants  should 
not  submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  60 
pages.  A  page  is  a  single  side  of  an  S\/z" 
X  11"  sheet  of  paper.  Applicants  are 
requested  not  to  send  pamphlets, 
brochures  or  other  printed  material 
along  with  their  application  as  these 
pose  xeroxing  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process  if  ihey 
exceed  the  60-page  limit.  Each  page  of 
the  application  will  be  counted  to 
determine  the  total  length. 

5.  Organizational  Capability  Statement 

The  Organizational  Capability 
Statement  should  consist  of  a  brief  (two 
to  three  pages)  background  description 
of  how  the  applicant  organization  (or 
the  unit  within  the  organization  that 
will  have  responsibility  for  the  project) 
is  oi^anized,  the  types  and  quantity  of 
services  it  provides,  and/ or  the  research 
and  management  capabilities  it 
possesses.  This  description  should 
ccver  capabilities  not  included  in  the 
Program  Narrative  Statement.  It  may 


include  descriptions  of  any  current  or 
previous  relevant  experience,  or 
describe  the  competence  of  the  project 
team  and  its  demonstrated  ability  to 
produce  a  final  product  that  is  readily 
comprehensible  and  usable.  An 
organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 

6.  Part  V— Assurances/Certifications 

Applicants  are  required  to  file  an  SF 
424B,  Assurances— Non-Construction 
Programs  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  Applicants  must  also 
provide  certifications  regarding:  (1) 
Drug-Free  Workplace  Requirements;  and 
(2)  Debarment  and  Other 
Responsibilities.  These  two 
certifications  are  self-explanatory. 
Copies_of  these  assurances/certifications 
are  reprinted  at  the  end  of  this 
announcement  and  should  be 
reproduced,  as  necessary.  A  duly 
authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances/certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  the  Drug  Free. 
Workplace  Requirements,  and 
Debarment  and  Other  Responsibilities 
certifications,  and  need  not  be  mailed 
back  with  the  application. 

In  addition,  applicants  are  required 
under  section  162(c)(3)  of  the  Act  to 
provide  assurances  that  the  human 
rights  of  all  individuals  with 
developmental  disabilities  (especially 
those  individuals  without  familial 
protection)  who  will  receive  services 
under  projects  assisted  under  Part  E  will 
be  protected  consistent  with  section  110 
(relating  to  the  rights  of  individuals 
with  developmental  disabilities).  Each 
application  must  include  a  statement 
providing  this  assurance. 

For  research  projects  in  which  human 
subjects  may  be  at  risk,  a  Protection  of 
Human  Subjects  Assurance  may  be 
required.  If  there  is  a  question  regarding 
-the  applicability  of  this  assurance, 
contact  the  Office  for  Research  Risks  of 
the  National  Institutes  of  Health  at  (301) 
496-7041. 

D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 

ensure  that  your  application  package 

has  been  properly  prepared. 

— One  original,  signed  and  dated 
application,  plus  two  copies. 
Applications  for  Afferent  priority 
areas  are  packaged  separately; 

^^Application  is  from  an  organization 
which  is  eligible  under  the  eligibility 
requirements  defined  in  the  priority 


area  description  (screening 

requirement); 
" — Application  length  does  not  exceed  60 

pages,  unless  otherwise  specified  in 

the  priority  area  description. 

A  complete  application  consists  of  the 
following  items  in  this  order: 
— Application  for  Federal  Assistance 

(SF  424.  REV  4^8); 
— A  completed  SPOC  certification  with 

^he  date  of  SPOC  contact  entered  in 

line  16.  page  1  of  the  SF  424  if 

applicable. 
— Budget  Information — Non- 
Construction  Programs  (SF  424A.  REV 

4-88); 
— Budget  justification  for  Section  B — 

Budget  Categories; 
— Table  of  Contents; 
— Letter  from  the  Internal  Revenue 

Service,  etc.  to  prove  non-profit 

status,  if  necessary; 
— Copy  of  the  applicant's  approved 

indirect  cost  rate  agreement,  if 

appropriate; 
— Project  summary  description  and 

listing  of  key  words; 
— Program  Narrative  Statement  (See  Part 

III,  Section  C): 
— Organizational  capability  statement. 

including  an  organization  chart; 
— Any  appendices/attachments; 
— Assurances — Non-Construction 

Programs  (Standard  Form  424B.  REV 

4-88); 
— Certification  Regarding  Lobbying;  and 
— Certification  of  Protection  of  Human 

Subjects,  if  necessary. 

E.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instruments  or  articles 
of  incorporation. 

(Federal  Catalog  of  Domestic  Assistance 
Numl)er  93.631  Developmental  Disabilities — 
Projects  qf  National  Significance) 

Dated:  June  30, 1994. 
Bob  Williams. 

Commissioner.  Administration  on 
Developmental  Disabilities 

Executive  Order  12372— State  Single  Points 
of  Contact 

Arizona 

Janice  Dunn,  Arizona  State  Clearinghouse, 
3800  N.  Central  Avenue,  Fourteenth  Floor 
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Phoenix.  Arizona  8^1 
280-1315,  FAX  »(6J)2) 

Arkansas 

Mr.  Tracy  L.  Copelan 
Clearinghouse  Offic  ! 
Services,  Dejjartmer  t 
Admiirtstration,  151 
Little  Rock.  Arkansa  5 

(501)  682-1074.  fa;; 


California 

Grants  Coordinator.  Oti 
Research.  1400  Tent  i 
Sacramento.  Califon 
(916)  323-7480,  FA) 


Colorado 

State  Single  Point  of  0 
Clearinghouse,  Div 
Government.  1313  S 
521.  Denver.  Coloraclo 
(303)866-2156,  FA) 


IS  on 


ntact  State 
of  Local 
lerman  Street,  room 
80203.  Telephone: 
» (303) 866-2251 


Dflawanp 

Francine  Booth.  State 
Executive  Departmeijt 
Building,  Dover.  Deli  ware 
Telephone:  (302) 
739-5661 


73? -3326 


Sti  te 


Di<itrict  of  Columbia 

Rodney  T.  Hallman, 
Contact.  Office  of 
Development.  717 
500.  Washington,  DC 
(202)  727-6551.  FAX 


Single  Point  of 
Gn  nts  Management  and 
14;h  Street  NW.  Suite 
20005.  Telephone: 
#(202)727-1617 


Florida 

Suzanne  Traub-Metlay 
Clearinghouse.  Interg  )■ 
Policy  Unit.  Executiv  >. 
Governor.  The  Capito  t 
Tallahassee.  Florida 
Telephone:  (904)488f81 
488-9005 


Georgia 

Charles  H.  Badger.  Adir  i 
State  Clearinghouse. 
Street  SW..  room  401 
30334.  Telephone:  (4d4) 
656-3829.  FAX  #  (40^ ) 


17 


Illinois 

Steve  Klokkenga,  State 
Contact  Office  of  the 
Stratton  Building,  Spt 
62706.  Telephone:  (2 
(217)782-6620 


Indiana 

Frances  E.  Williams,  Stale 
212  State  House,  Indii  n 
46204,  Telephone:  (3ip) 
(317)233-3323 


Iowa 

Steven  R.  McCann,  Divi 

Depah: 


Tel 


.Assistance,  lov»/a 
Development.  200  Eas 
Moines.  Iowa  50309 
242^719.  FAX  «  (515 

Kentucky 

Ronald  W.  Cook.  Office  ^f 
Department  of  Local  C^v 
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2.  Telephone:  (602) 
280-1305 


Manager,  State 
of  Intergovernmental 
of  Finance  and 
j  W.  7th  St..  room  412. 
72203.  Telephone: 
» (501) 682-5206 


ce  of  Planning* 
Street,  room  121. 
ia  95814.  Telephone: 
»  (916)  323-3018 


ingle  Point  of  Contact 
.  Thomas  Collins 
19903, 
FAX  #  (302) 


Florida  State 
vemmental  Affairs. 
Office  of  the 
(room  1603). 
: 2399-0001. 

14.  FAX  «  (904) 


nistrator,  (Georgia 
54  Washington 
Atlanta,  Georgia 
"  656-3855  or  (404) 
656-7938 


ingle  Point  of 
(governor,  107 
ngfield,  Illinois 
782-1671,  FAX  » 


Budget  Agency, 
apolis.  Indiana 
232-2972.  FAX  # 


iion  for  Community 
ment  of  Economic 
Grand  Avenue,  Dos 
ephone:  (515) 
242-^859 


the  Governor, 
ernment,  1024 


Capitol  Center  Drive,  Frankfort,  Kentucky 
40601-8204,  Telephone:  (502)  573-2382, 
FAX  »  (502)  573-2512 

Maine 

)oyce  Benson.  State  Planning  Office^  Slate 
House  Station  #38  Augusta,  Maine  04333, 
Telephone:  (207)  287-3261,  FAX  #  (207) 
287-6489 

Maryland 

Mr.  Roland  E.  English  III,  Chief,  State 
Clearinghouse  for  Intergovernmental 
Assistance,  Maryland  Office  of  Planning. 
301  W.  Preston  Street,  room  1 104, 
Baltimore,  Maryland  21201-2365, 
Telephone:  (410)  225-4490.  FAX  »  (410) 
225-4480 

Massachusetts 

Karen  Arone,  State  Clearinghouse,  ExtH;utive 
Office  of  Communities  and  Development, 
100  Cambridge  Street,  room  1803.  Boston. 
Massachusetts  02202,  Telephone:  (617) 
727-7001  ext.  443.  FAX  #  (617)  727-4259 

Michigan 

Richard  S.  Pastula.  Director.  Office  of  Federal 
{Jrants.  Michigan  Department  of 
Commerce,  P.O.  Box  30225,  Lansing, 
Michigan  48909,  Telephone:  (517)  37.3- 
7356,  FAX  #  (517)  373-6683 

Mississippi 

(>thy  Malette,  Clearinghouse  Officer,  Office 
of  Federal  Grant  Management  and 
Reporting,  Department  of  Finance  and 
Administration,  301  West  Pearl  Street, 
lackspn,  Mississippi  39203,  Telephone: 
(601)  949-2174,  FAX  #  (601)  949-2125 

Missouri 

Lt>is  Pohl,  Federal  Assistance  Clearinghouse, 
Office  of  Administration,  P.O.  Box  809, 
room  760,  Truman  Building,  Jefferson  City, 
Missouri  65102,  Telephone:  (314)  751- 
4834,  FAX  #  (314) 751-7819 

iVevorfo 

Department  of  Administration,  State 
(Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone:  (702)  687- 
4065.  FAX  #  (702)  687-3983 

jWm-  Hampshire 

Jeffrey  H.  Taylor,  Director,  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process.  James 
E.  Bieber.  2Vz  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone:  (603)  271- 
2155,  FAX  »  (603)  271-1728 

New  Jersey 

Gregory  W.  Adkins,  Director,  Division  of 
(iimmunify  Resources,  New  Jersey 
Department  of  Community.  Affairs 

Please  direct  all  correspondence  and 
questions  about  intergovernmental  review 
to:  Andrew  J.  Jaskolka.  State  Review 
Process.  Division  of  Community  Resources, 
CN  814.  room  609.  Trenton,  New  Jersey 
08625-0814.  Telephone:  (609)  292-9025. 
FAX  # (609) 984-0386 

New  Mexico 

Cfmrge  Elliott.  Deputy  Director.  State  Budget 
Division,  room  190,  Bataan  Memorial 


Building,  Santa  Fe,  .New  Mexico  87.503. 
Telephone:  (505)  827-3640 


-VeH-yorJt 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol.  Albany,  New 
York  12224,  Telephone:  (518)  474-1605 

North  Carolina 

Chrys  Baggett,  Director,  N.C  State 
Clearinghouse,  Office  of  the  Secretary  <if 
Admin.,  116  West  Jones  Street,  Raleigh. 
North  Carolina  27603-8003.  Telephone: 
(919)  733-7232.  FAX  9  (919)  733-9571 

North  Dakota 

North  Dakota  Single  Point  of  Contact.  (Office 
of  Intergovernmental  Assistance,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone:  (701)  224- 
2094,  FAX  #  (701)  224-2308 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contac  I. 
State  Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-041 1 

Plea.se  direct  correspondence  and  questions 
about  intergovernmental  review  to:  Linda 
Wise,  Telephone:  (614)  466-0698.  FAX  «■ 
(614)  466-5400 

Rhode  Island 

Daniel  W.  Varin,  Associate  Director, 
Department  of  Administration,  Division  <if 
Planning,  One  Capitol  Hill,  4th  Floor, 
Providence,  Rhode  Island  02908-5870, 
Telephone:  (401)  277-2656,  FAX  f  (401) 
277-2083 

Please  direct  correspondence  and  questions 
to:  Review  Coordinator.  Office  of  Strategic 
Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
'   Contact  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  room 
477,  Columbia,  South  Carolina  29201, 
Telephone:  (803)  734-0494,  FAX  *  (803) 
734-0.385 

Tennessee 

Charles  Brown,  State  Single  Point  of  Contact 
State  Planning  Office,  500  Charlotte 
Avenue,  John  Sevier  Building,  suite  309, 
Nashville,  Tennessee  37243-0001, 
Telephone:  (615)  741-1676 

Texas 

Tom  Adams.,Director.  Intergovernmental 
Coordination.  PO  Box  13005,  Austin.  Texas 
78711.  Telephone:  (512)463-1771.  FAX  (f 
(512)463-1984 

Utah 

Carolyn  Wright.  Utah  Stale  Clearinghouse, 
Office  of  Planning  and  Budget,  room  116. 
State  Capitol.  Salt  Lake  City,  L'tah  841 14. 
Telephone: <801)  538-1535,  FAX  »  (801) 
538-1547 

Vermont 

Nancy  McAvoy.  State  Single  Point  of 
Contact,  Pavilion  Office  Building,  109  State 
Street,  Montpelier,  Vermont  05609, 
Telephone:  (802)  828-3326,  FAX  «  (802) 
828-3339 


West  Virginia 

Fred  Cutlip,  Director,  Community 
Development  Division,  W.  Virginia 
Development  Office,  Building  #6,  room 
553.  Charleston.  West  Virginia  25305, 
Telephone:  (304)  558-4010.  FAX  #  (304) 
558-3248  -     - 

Wisconsin 

Martha  Kerner,  Section  Chief,  State/Federal 
Relations,  Wisconsin  Department  of 
Administration,  101  East  Wilson  Street, '6th 
Floor,  PO  Box  7868,  Madison,  Wisconsin 
53707.  Telephone:  (608)  266-2125.  FAX  # 
(608)  267-6931 

Wyoming 

Sheryl  Jeffries.  State  Single  Point  of  Contact, 
Herschler  Building.  4t"h  floor.  East  Wing. 
Chevenne,  Wyoming  82002,  Telephone:  - 
(307)  777-7574,  FAX  »  (307)  638-8967 

Terrifories  (SPOC) 

Guam 

Mr.  Giovanni  T.Sgambelluri,  Director, 
Bureau  of  Budget  and  Management 
Research.  Office  of  the  Governor.  PO  Box 
•2950,  Agana.  Guam  96910.  Telephone: 
011-671-472-2285.  FAX  »  011-671-472- 
2825  •  . 

Puerto  Rico 

■Norma  Burgos/Jose  E.  Caro.  Chainvoman/ 
Director,  Puerto  Rico  Planning  Board. 
Federal  Proposals  Review  Office,  Minillas 
Government  Center,  PO  Box  41119,  San 
Juan.  Puerto  Rico  00940-1119,  Telephone: 
(809)  727-4444,  (809)  723-6 ISO.  FAX  # 
(809)724-3270.(809)724-3103 

Northern  Mariana  Islands 

State  Single  Point  of  Contact.  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan.  CM,  Northern  Mariana  Islands 
96950 

Virgin  Islands 

Jose  George,  Director,  Office  of  Management 
and  Budget,  #41  Norregade  Emancipation 
Garden  Station.  Second  Floor.  Saint 
Thomas.  Virgin  Islands  00802 

Please  direct  all  questions  and 
correspondence  about  intergovernmental  . 
review  to:  Linda  Clarke.  Telephone:  (809) 
774-0750.  FAX  #  (809)  776-0069 

State  Developmental  Disabilities 
Planning  Councils 

Alabama 

Joan  B.  Hannah,  Ed.D.,  Executive  Director, 
Alabama  Developmental  Disabilities 
Planning  Council,  200  Interstate  Park  Dr., 
PO  Box  3710,  Montgomery,  Alabama 
36193-5001,  (205)  270-1680,  1-800-232- 
2158.  FAX  #  (205)  240-3195 

Alaska 

David  Maltman.  Director,  Govenor's  Council 
on  Disabilities  and  Special  Education.  PO 
Box  240249,  Anchorage,  Alaska  99524- 
0249,  (907)  563-5355,  FAX  #  (907)  563- 
5357  '  . 

Arizona 

Diane  Skay,  Director,  Governor's  Council  on 
Developmental  Disabilities,  1717  West 
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West  Virginia 

Fred  Cutlip,  Director,  Community 
Development  Division,  W.  Virginia 
Development  Office,  Building  #6,  room 
553.  Charleston,  West  Virginia  25305, 
Telephone:  (304^558-4010.  FAX  »  (304) 
558-3248 

Wisconsin 

Martha  Kerner,  Section  Chief,  State/Federal 
Relations,  Wisconsin  Department  of 
Administration,  101  East  Wilson  Street,  iBth 
Floor,  PO  Box  7868,  Madison,  Wisconsin 
53707.  Telephone:  (608)  266-2125.  FAX  # 
(608)  267-6931 

Wyoming 

Sheryl  Jeffries,  State  Single  Point  of  Contact, 
Herschler  Building,  4th  floor.  East  Wing, 
Chevenne,  Wyoming  82002,  Telephone: 
(307)  777-7574,  FAX  #  (307)638-8967 

Territories  (SPOC) 

Guam 

Mr.  Giovanni  T.'Sgambelluti,  Director, 
Bureau  of  Budget  and  Management 
Research,  Office  of  the  Governor.  PO  Box 
•2950,  Agana,  Guam  96910.  Telephone: 
011-671-172-2285.  FAX  » 011-671-472- 
2825  ■ 

Puerto  Rico 

.\'orma  Burgos/Jose  E.  Caro.  Chainvoman/ 
Director,  Puerto  Rico  Planning  Board, 
Federal  Proposals  Review  Office,  Minillas 
Government  Center,  PO  Box  41119,  San 
Juan,  Puerto  Rico  00940-1119,  Telephone: 
(809)  727-4444,  (809)  723-6130.  FAX  # 
(809)724-3270.(809)724-3103 

Mortbern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Virgin  Islands 

Jose  George,  Director,  Office  of  Management 
and  Budget,  #41  Norregade  Emancipation 
Garden  Station,  Second  Floor,  Saint 
Thomas,  Virgin  Islands  00802 

Please  direct  all  questions  and 
correspondence  about  intergovernmental 
review  to:  Linda  Clarke,  Telephone:  (809) 
774-0750,  FAX  #  (809)  776-0069 

State  Developmental  Disabilities 
Planning  Councils 

Alabama 

Joan  B.  Hannah,  Ed.D.,  Executive  Director. 
Alabama  Developmental  Disabilities 
Planning  Council,  200  Interstate  Park  Dr., 
PO  Box  3710,  Montgomery,  Alabama 
36193-5001,  (205)  270-16"80,  1-800-232- 
2158,  FAX  #  (205)  240-3195 

Alaska 

David  Maltman,  Director,  Govenor's  Council 
on  Disabilities  and  Special  Education.  PO 
Box  240249,  Anchorage,  Alaska  99524- 
0249.  (907)  563-5355,  FAX  #  (907)  563- 
5357  ;  . 

Arizona 

Diane  Skay,  Director,  Governor's  Council  on 
IDevelopmental  Disabilities.  1717  West 


Jefferson  Street,  Site  Code  074Z,  Phoenix, 
Arizona  85007,  (602)  542-4049.  FAX  « 
(602)  542-5339 

Arkansas 

Orson  Berry,  Executive  Director.  Governor's 
Developmental  Disabilities,  Planning 

'  Council,  4815  West  Markham,  Slot  12, 
Little  Rock.  Arkansas  72205-3867.  (501) 
661-2589.  FAX  «  (501)  661-2399 

California 

Roberta  A.  Marlowe,  Ph.D.,  Executive 
Director,  CA  State  Council  on 
Developmental  Disabilities,  2000  "O" 
Street,  suite  100,  Sacramento,  California 
95814,  (916)  322-8481.  FAX  #  (916)  443- 
4957 

Colorado 

Donald  St.  Louis,  Executive  Director, 
Colorado  Developmental  Disabilities 
Planning  Council,  777  Grant  Street,  suite 
304.  Denver,  Colorado  80203.  (303)  894- 
2345,  FAX  #  (303)  894-2880 

Connecticut 

Edward  T.  Preneta,  Director,  CT  Council  on 
Developmental  Disabilities,  90  Pitkin 
Street,  East  Hartford,  Connecticut  06108, 
(203)  725-3829.  FAX  #  (203)  528-3680 

Delaware 

James  F.  Linehan,  Director.  Developmental 
Disabilities  Planning  Council.  Department 
of  Administrative  Ser\'ices,  Box  1401 , 
Townsend  Building,  Dover,  Delaware 
19901,  (302)  739-3333,  FAX  #  (302)  739- 
6704 

District  of  Columbia 

Carol  Boykins,  Executive  Director. 
Developmental  Disabilities  State  Planning  , 
Council.  801  N.  Capitol  St.  NE.,  suite  954, 

-  Washington,  DC.  20002,  (202)  279-6085, 
FAX  #  (202)  727-6587 

FJorida 

K.  Joseph  Krieger,  Executive  Director,  Florida 
Developmental  Disabilities  Planning 
Council,  820  East  Park  Avenue,  suite  1- 
100,  Tallahassee,  Florida  32301,  (904)  488- 
4180.  FAX  #  (904)  922-6702 

Georgia 

Zebe  Schmitt,  Executive  Director,  Governor's 
Council  on  Developmental  Disabilities.  2 
Peachtree  St  NE.  room  3-210.  Atlanta. 
Georgia  30303,  (404)  657-2126,  FAX  » 
(404)  657-2132.  TDD  657-2133 

Hawaii 

Diana  Tizard,  Director,  State  Planning 
Council  on  Developmental  Disabilities, 
Five  Waterfrt)nt  Plaza,  500  Ala  Moana 
Boulevard,  suite  5-200,  Honolulu,  Hawaii 
96813.  (808)  586-8100.  FAX  #  (808)  586- 
8129 

Idaho 

John  D.  Watts,  Director,  Idaho  State  Council 
on  E)evelopmental  Disabilities,  280  North 
8th  Street,  suite  208,  Boise,  Idaho  83720. 
(208)  334-2178.  FAX  »  (208)  334-3417. 
800-544-2433  (Idaho  only) 


Illinois 

ReneChristensen-Leininger.  Director,  Illinois 
Council  on  Developmental  Disabilities,  830 
S.  Spring  Street,  Springfield,  IL  62704, 
(217)  782-9696.  FAX  #  (217)  524-5339 

Joan  Asturrizaga,  Director,  Illinois  Council  on 
Developmental  Disabilities.  100  W. 
Randolph/10-600,  Chicago,  Illinois,  (312) 
814-2080,  FAX  »  (312)  814-7141 

Indiana 

Ms.  Suellen  Jackson-Boner,  Director, 
Governor's  Planning  Council  for  People 
with  Disabilities,  143  W.  Market  Street, 
Harrison  Building,  suite  404,  Indianapolis. 
Indiana  46204,  (317)  232-7770/3,  FAX  » 
(317)233-3712 

Iowa 

Mr.  Jay  Brewer,  Executive  Director, 
Governor's  Planning  Council  for 
Developmental  Disabilities.  Hoover  State 
Office  Building,  1st  Floor,  Des  Moines, 
Iowa  50319,  (515)  281-7632.  FAX  #  (515) 
281^597 

Kansas 

Ms.  Jane  Rhys.  Executive  Director.  Kansas 
Planning  Council  on  Developmental 
Disabilities,  915  Harrison,  room  141. 
Topeka,  Kansas  66612.  (913)  296-2608/9. 
FAX  #(913)  296-1 158 

Kentucky 

Prudence  Reilly,  Executive  Director, 
Kentucky  Developmental  Disabilities 
Planning  Council,  Department  for  Mental 
Health  and  Mental  Retardation  Services. 
275  East  Main  Street,  Frankfort,  Kentuckv 
40621.  (502)  564-7842.  FAX  #  (502)  564- 
3844 

Louisiana 

Clarice  Eichelberger.  Executive  Director, 
Louisiana  State  Planning  Council  on 
Developmental  Disabilities,  PO  Box  3455 
Bin  14, 1201  Capitol  Access,  5th  floor, 
DOT  Edition,  East  Entrance,  Baton  Rouge. 
Louisiana  70821-3455.  (504)  342-6804, 
FAX  #(504)  342^419 

Maine 

Peter  R.  Stowell,  Executive  Director,  Maine 
Developmental  Disabilities  Council.  Nash 
Building,  Station  #139,  Augusta,  Maine 
04333-0139,  (207)  287-4213.  FAX  #  (207) 
287^268  ^ 

Maryland 

Susanne  Elrod,  Executive  Director.  Maryland 
State  Planning  Council  on  Developmental 
Disabilities,  One  Market  Center,  Box  10, 
300  West  Lexington  Street,  Baltimore. 
Maryland  21201-2323.  (410)  333-3688, 
FAX  #(401)  333-6674 

Massachusetts 

Jody  Williams,  Executive  Director, 
Massachusetts  Developmental  Disabilities 
Council,  600  Washington  Street,  room  670, 
Boston,  Massachusetts  02111,  (617)  727- 
6374,  F/>lX  #  (617)  727-1174,  TDD  617 
727-1885 

Michigan 

Ms.  Sharon  Tipton,  Executive  Director.  Dcpt. 
of  Mental  Health.  Michigan  DD  Council. 
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l^wis  Cass  BiiHd 
Michigan  48913 
PAX  #(517) 


itig.  6th  floor.  Lansing, 
(P17)334-€123.  7240. 


334-;  353 


Dlah 
.61.8 


Minnesota 

Ms.  CbJIeen  Wieck. 
Cowmor's  Plannt  ig 
Devetopmenta) 
Office  Building 
Minne.sota  55155. 
(612)  296-3698 

Mississippi 

Ed  C  Bell.  Staff  Di 
IXfvefopmental 
Cbuncil,  1101  Robert 
Jac:ks<in.  Mi<;si.ssi 
6238.  FAX  »(601) 

Missouri 


»h.D.,  Executive  Director. 
CouDci)  on 

liMtles,  300  CRDtcnnial 
Cedar  Street.  St.  Paul, 

612)296-4018,  FAX  # 


re::tor, 


:Di!ab 


ip  )l 


.  Mississippi 
ilities  Planning 
B.  Lee  Building, 
39201,(601)359- 
J59-6295 


Ms.  Kay  GonkJin.  Di 
Council  for 
Box  687. 1706  Ea»l 
City,  Missouri 
» (314) 751-9207 

Montiina 

Greg  A.  Olsen.  ExecvJtive 
Developmenta]  Di^bil: 
Advisory  Council, 
Culch.  Arcade  Bld{ ;. 
I     Helena,  Montana 
I      FAX  H  1406)  444- 


I  ector,  Missouri  Planning 
Developmental  Disabilities,  PO 
Elm  Street,  )efferson 
65102.  (314)  751-8611.  FAX 


Direutor, 

itie*  Planning  and 
111  N.  Last  Chance 
.  Unit  C  Box  526, 
5^620.  (406)  444-1.134. 


5>99. 
NfA>roska 
Ms.  Mary  CorrKm,  Di^xlor 


Developmental 
Mali  South.  PU  Bou 
Nebraska  68509 
(402)  471-038.3. 


Nevada 

Donny  Louv,  Directo: , 
Rehab.,  71 1  &  Stevart 
Nevada  89710.  (70^) 
(702)  687-5980. 

New  Hampshim 

Thomas  Playtoo.  (Actng) 
New  Hampshire 
Disabilities  Counci 
Room  315.  PO  Box 
Concord,  New 
(603)  271-32.36,7.8 


'  Ham  p: 


New  lersey 

Ethan*  E!lis.  Execut 
Devp!r»;)niental  Dis 
Council.  32  VV.  Stat  f 
Trenton.  New  ferse' 
292-3745,  FAX  9 


New  Xtexico 

Chris  Isengard,  Execu  » 
Developmental  Dis<  billties 
Council,  State  of  Ne  w 
Michael  s  Drive.  Bu 
Mexico  87501.  (505 
(505)  827-7589. 

NewYori, 

Isabel  T.  Mills,  Execul  i 
State  Developraenta 
Council.  155  Washi 
Floor.  Albany,  New 
8233.  FAX  a 
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.  Dept.  of  Health/ 
Dis^ihties,  301  Centennial 
95007,  Lincoln. 
471-2330.  FAX  « 


(4  )2) 


DD  Council.  D«-pt.  of 

Carson  Qfy, 
687-4440.  FAX  9 


Execufix-e  Dimtfor, 
Df^elopjnenlal 

The  Concord  Center — 
515. 10  Ferry  Street, 
shire  03301-5022. 
F-AX  9  (603)  225-6766 


ve  Director.  N| 
bilities  Planning 

Street.  CN  700. 

08625-0700.  (609) 
292-7114. 
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ve  Director, 

Planning 
Mexico,  435  St. 
Iding  D.  Santa  Fe.  Ni-w 
827-7590.  FAX  9 


ve  Director,  N».'w  York 
Disabilities  Planning 
gton  Avenue.  2nd 
York  12210,  (518)  432- 


518-43  2-8238. 


North  Carolina 

HoDy  Riddle,  Executive  Director.  North 
Carolina  Council  on  Developmental 
Disabilities,  150tf  Western  Blvd.,  Raleigh, 
North  Carolina  27606-1359,  (919)  733- 
6566,  FAX  9  (919)  733-1863. 

North  Dakota 

Tom  Wallner,  Director,  North  Dakota  Council 
on  Developmenta)  Disabilities,  c/o 

Department  of  Human  Services.  State 
Capitol,  600  E.  Boulevard  Avenue, 
Bismarck,  North  Dakota  5»505-0250,  |70l) 
224-3219,  FAX  9  (701)  224-2359. 

Ohio 

Mr.  Ken  Campbell,  Executive  Director.  Ohio 
Developmental  Disabilities,  Planning 
Council,  Department  of  Mental 
Retardation/Developmental  Disabilities,  8 
East  Long  Street,  6th  Floor,  Columbus, 
Ohio  43266-0523,  (614)  466-5205.  FAX  9 
(614)466-0298. 

Okiohoma 

Ann  Trudgeon,  Director,  Developmental 
Disabilities  Planning  Council,  DepRrtment 
of  Human  Services,  PO  Box  25352, 
Oklahoma  City,  Oklahoma  73125-0352, 
(405)  521-4984(5),  FAX  9  (405)  521-6684. 

Orvffin 

Charlotte  Duncan,  Executive  Director,  Oregon 
Developmental  Disabilities  Planning 
Council,  540  24th  Place  NE,  Selem,  Oregon 
97301-4517.  (503)  373-7555,  FAX  f  (503) 

373-7172. 

Penn.sy/vanjo 

David  B.  Schwartz.  Executive  DiriHjtor. 
Developmental  Disabilities  Planning 
Council.  Forum  Building,  Room  569, 
Commonwealth  Avenue,  Harrisburg. 
Pennsylvania  17120,  (717)  787-6057. 

Rhode  Island 

Marie  V.  Citrone.  Executive  Director,  Rhode 
Island  Developmental  Disabilities  Cbuncil, 
State  Executive  Department.  600  New 
London  Avenue,  cianston,  Rhode  Island 
02920-3028.  (401)  464-3191,  FAX  «  (401) 
464-3570. 

South  Carolina 

(Charles  Lang,  Interim  Executive  Director, 
South  Carolina  Developmental  Disabilities. 
Planning  Council,  Edgar  Brown  Building. 
Room  372. 1205  Pendleton  .Street, 
Cnhimbia.  South  Cffmlina  2"jai-.3731, 
(803)  734-0465,  FAX  #  (803)  734-0356. 

South  Dakota 

Charles  A.  Anderson,  Director,  South  Dakota 
Governor's  Planning  Council  on 
Developmental  Disabilities,  Hillsview 
Plaza.  cJo  500  East  Capitol,  Pierre.  South 
Dakota  57501-5070.  (605)  773-6415.  FAX 
t  (605)771-5483. 

Tennessee 

Wanda  Willis,  Director.  Developmental 
Disabilities  Planning  Council,  Department 
of  Mental  Health  and  Mental  Retardation, 
706 Church  Street.  3rd  Floor.  Doctors 
Building.  Nashville,  Tennessee  37219- 
5393.  (615)  741-9791.  FAX  9  (615)  741- 
0770 


Texas 

Roger  A.  Webb.  Executive  Director,  Texas 
Planning  Council  ibr  Developmental 
DisabilitJes,  4900  North  Lamar  Blvd., 
Austin.  Texas  78751-2399,  (512)  483- 
4080,  FAX  9  (512)  483-4097. 

Utah  '■'-'- 

Catherine  E.  Chambless,  Director,  Utah 
Governor's  Cotincil  for  People  with 
Disabilities.  PO  Box  1958,  Salt  LakeOfy. 
Utah  84110-1958,  (80l)  533-4128,  P.^.X  « 
(801)533-5302. 

Vermont  . 

Thomas  A.  Pombar,  Executive  Secretary, 
Vermont  Developmental  Disabilities 
Cbuncil,  Waterbury  Offke  Complex,  103 
South  Main  Street,  Waterbury.  Vermont 
05671-1534.  (802)  241-2612,  FAX  #  (302) 
241-2979:  ,  .         . 

Virgin  jVi 

Sandy  Reen,  Director.  Virginia  Board  for 
People  with  Disabilities,  Post  Office  Box 
6 J 3.  Richmood.  Virginia  23205-0613.  (804) 
786-0016,  FAX  #  (804)  786-llia 

Washington 

Edward  M.  Holen,  Executive  Director, 
Developmental  Disabilities  Planning 
Council,  Dejjartment  of  Community 
Development,  906  Columbia  St,  SW,  Post 
OfTico  Box  48314.  Olympia.  Washington 
9ft504-83l4.  (206)  753-3908.  l-800-<>34- 
4473,  FAX  »  (206)  586-2424 

West  Virginia 

Julie  Pratt,  Director.  West  Virginia 
Developmental  Disabilities,  Planning 
Council,  1601  Kanawha  Blvd..  West— Suite 
200,  Charleston,  West  Virginia  25312- 
2500.  (304)  558-0416  (Voice).  (304)  558- 
2376  (TDD).  FAX  «  (304)  558-0941. 

Wisconsin 

.Ms.  Jayn  Wittenmyer,  Executive  Direttor, 
Council  on  Developmental  Disabilities. 
State  of  Wisconsin.  722  Williamson  Street, 
ID  Box  7851,  Madi.son,  Wisconsin  53707- 
7851 .  (608)  26fr-7826.  FAX  «  (608)  267- 
3906. 

Wyoming 

Sharron  C  Kebey,  Executive  Director, 
Governor's  Planning  Council  on 
Developmental  Disabilities.  122  West  25th 
Street.  Herschler  Bldg.,  First  Floor  East, 
f:heyonno,  Wyoming  82002,  (307)  777- 
7230, 1-800-442-4333  (in-slate-onlv),  FAX 
»  (307)  777-.5690. 

National  Office 

Ms.  Susan  Amcs-Ziermaa.  Executive 
Director.  National  Association  of 
Developmental  Disabilities  Councils 
(NADDG),  1234  Massachusetts  Avenue, 
NE..  Suite  103,  Washington,  DC  20005. 
(202)  347-1234.  FAX  «  (202)  347-4023. 

TERRITORIES  (DDCs) 

American  Samoa 

Henry  Sesepasara.  Executive  Director, 
American  Samoa  Developmental 
Disabilities  Council,  PO  Box  184,  Pago 
Pago.  American  Samoa  96799,  (6»4)  63V 
2919.  FAX  9  (684)  6.13-1139 


Commonwealth  of  the  Northern  Mariana 
Islands 

Juanita  S.  Malone.  CNMl  DD  Council,  PO  Box 
2565,  Saipan,  MP  96950,  (Oil)  670-323- 
3014/16,  FAX  ff  (Oil)  670-322-4168.  '  N 


Government  of  Federated  State  of  Micronesia 

Yosiro  Suta.  Gov't  of  Federated  States,  of 
Micronesia,  Dept  of  Ed.,  Palikir.  Pohnpei, 
FM  96941,  {691}  320-2609,  FAX  #  (691) 
320-5500. 

Guam 

Frances  Limitiaco  Standing  Soldier. 
Executive  Director,  Guam  Developmental 


Ju 


Pi 
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Commonwealth  of  the  Northera  Mariana 
Islands 

Juanita  S.  Malone.  CNMI  DD  Council,  PO  Box 
2565,  Saipan.  MP  96950,  (Oil)  670-323- 
3014/16,  FAX  #  (Oil)  670-322-4168. 

Government  of  Federated  State  of  Micronesia 

Yosiro  Suta,  Gov't  of  Federated  States,  of 
Micronesia,  Dept  of  Ed.,  Palikir.  Pohnpei. 
FM  96941.  <691)  320-2609,  FAX  #  (691) 
320-5500, 

Guam 

Frances  Limitiaco  Standing  Soldier, 
Executive  Director,  Guam  Developmental 


Disabilities  Council.  122  IT&E  Piazza,  Rm. 
201,  Harmon,  Guam  96911,  (671)  646- 
9468,  9469,  FAX  #  (671)  649-7672,  TDD 
671-€49-3911. 

Northern  Mariana  Islands 

Juanita  S.  Malone,  Executive  Director, 
Developmental  Disabilities  Council, 
Department  of  Education.  PO  Box  2565. 
Saipan,  CM  96950,  W  (670)  322-3014.  H 
(670)  322-1398. 

Puerto  Rico 

>1aria  LuisaMendia,  Executive  Director. 
Puerto  Rico  Developmental  Disabilities 
State  Council,  PO  Box  9543.  Santurce, 


Puerto  Rico  00908.  (809)  722-0595.  FAX  » 
(809)  721-3622. 

Virgin  Islands 

Mark  Vinzant.  Director.  VI  Developmental 
Disabilities  Council.  P.O.  Box  2671  Kings 
Hill,  St.  Croix.  U.S.  Virgin  Islands  00850- 
9999.(809)772-2133 

Western  Carolina  Islands  (Trust  Territories  of 
the  Pacific) 

Minoru  Ueki,  MD.  Trust  Territory  Health 
Council.  MacDonald  Memorial  Hospital 
KOROR,  Palau.  VVC!  96940 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheef  for  preapplications 
and  apphcations  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

hem  and  Ejntry  .    - 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant  s 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  L^gal  name  of  the  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the. 
applicant's  submission. 

Item  and  ^try  .    - 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicants 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  the  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Ser\'ice. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Governments  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

1 1 .  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g.. 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  jjeriod  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  resuh  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instructions  for  the  SF°-424A 

General  Instructions 

gnfed 
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funct  on 


»'hol  B 


incren  ents 
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:  per  a 


This  fonn  is  desi 
can  be  made  for  fundi 
programs.  In  prepari 
any  existing  Federal 
guidelines  which 
budgeted  amounts 
shown  for  different 
within  the  program, 
grantor  agencies  may 
separately  shown  by 
other  programs,  grant^i 
a  breakdown  by 
A.  B.  C.  and  D  should 
estimates  for  the  w 
applying  for  assistanc^ 
Federal  authorization 
funding  period 
Sections  A.  B.  C.  and 
budget  for  the  first  bu 
year)  and  Section  E 
for  Federal  assistance 
budget  periods.  All  a 
contain  a  breakdown 
categories  shown  in  L 
Section  A.  Budget  Si 
Columns  (a)  and  (b) 

For  applications 
Federal  grant  program 
Assistance  Catalog  nu 
a  functional  or  activit 
Line  1  under  Column 
title  and  the  catalog  n 

For  applications 
program  requiring  budki 
multiple  functions  or 
name  of  each  activity 
line  in  Column  (a),  an 
number  in  Column  fb), 
pertaining  to  multiple 
of  the  prtsgrams  requin 
function  or  activity. 
program  title  on  each  1 
the  respective  catalog 
Column  (b). 

For  applications  pe 
programs  where  one  or 
require  a  breakdown  b; 
prepare  a  separate  she*  I 
requiring  the  breakdo 
should  be  used  when 
provide  adequate  space 
data  required.  Howevei 
sheet  is  used,  the  first 
the  summary  totals  by 
Lines  1-4.  Columns  (c) 


so  that  application 
from  one  or  more  grant 
the  budget,  adhere  to 
drantor  agency 
pre;  cribe  how  and  whether 
sh(  luld  be  separately 
fu  nctions  or  activities 
F  or  some  programs, 
■equire  budgets  to  be 
nction  or  activity.  For 
ir  agencies  may  require 
or  activity.  Sections 
include  budget 
project  except  when 
which  requires 
in  annual  or  other 

In  the  latter  case, 
should  provide  the 
;et  i>eriod  (usually  a 
uld  present  the  need 
n  the  subsequent 
ications  should 
the  object  class 
i  nes  a-k  of  Section  B. 
ur  imary  Lines  1—4. 


;  per  ai 
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na 
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For  ripv\  applications 
and  (d)  blank.  For  each 
(a)  and  (b).  enter  in  Col 
the  appropriate  amoun 
support  the  project  for 
period  (usually  a  year). 

For  continuing  grant 
submit  these  fonns  before 
funding  period  as  requ 
agency  Enter  in  Col 
estimated  amounts  of 
remain  unobligated  at 
hmding  period  only  if 
agency  instructions  pro , 
Otherwise,  leave  these 
in  Columns  (e)  and  (0 
needed  for  the  upcomi 
amount(s)  in  Column  (^ 
of  amounts  in  Columns 
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ining  to  a  single 
(Federal  Domestic 
I  nber)  and  not  requiring 
breakdown,  enter  on 
i)  the  catalog  program 
lumber  in  Column  (b).    ■ 
ning  to  a  single 
,et  amounts  by 
ivities,  enter  the 
function  on  each 
enter  the  catalog 
For  applications 
jrograms  where  none 
a  breakdown  by 

the  catalog 
ne  in  Column  (a)  and 
I  umber  on  each  line  in 


ining  to  multiple 

more  programs 
function  or  activity, 
for  each  program 
I.  Additional  sheets 

form  does  not 
for  all  breakdown  of 
when  more  than  one 
I  age  should  provide 

(rograms. 

through  (g.) 

leave  Columns  (c) 
line  entry  in  Columns 
imns  (e),  (0.  and  (g) 

of  funds  needed  to 

le  first  funding 


urogram  applications, 

the  end  of  each 
i  ed  by  the  grantor 

(c)and  (d)  the 
nds  which  will 
le  end  of  the  grant 

Federal  grantor 
ide  for  this. 

umns  blank.  Enter 
e  amounts  of  funds 
period.  The 
Should  be  the  sum 
ejandlf). 


For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (0  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 
Section  B  Budget  Categories 
In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on -Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 
Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 
Line  6j — Show  the  amount  of  indirect  cost. 
Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 
Section  C.  Non-Federal-Resources 

Line  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  artivily  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)-— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency 
Applicants  which  are  a  State  or  Slate 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e)— Enter  totals  of  Columns  (b), 
(c).and(d).  ' 

Line  12— Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5. 
Column  (f).  Section  A. 


Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Line  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  ol 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20— Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  hinding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  lo 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capabilifv 
(including  funds  sufficient  to  pay  ihe  non- 
Federal  Tshare  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this    -    » 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  Stales,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  w;ll 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives 


3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color,  or  national  originL(b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§1681-1683.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§523  =^j  5^7  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
TitleVIll  of  the  Civil  Rights  Act  of  1968  (42 
use.  §  3601  et  seq),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 
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3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color,  or  national  originL(b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794). 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  Sird  srr  of  the  Public  Health  Ser\'ice 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
TitleVm  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §  3601  et  seq).  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 


7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
use.  §  276c  and  18  U.S.C.  §§874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  510,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (PL.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11-988;  (e)^ssurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955.  as  amended  (42 
U.S.C.  §7401  et  seq);  (g)  protection  of 


underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (PL.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratorv 
Animal  Welfare  Act  of  1966  (PL.  89-544.  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifving  Official 

Title 

Applicant  Or;ganization 

Date  Submitted 
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U.S.  DeDartment  of  Heafth  and  Human  Services 


Certlftcation  Regarding  Dnig-Ffee  Wor teptece  Requirements 
Grantees  Other  Than  Individuals 


By  tigfitng  tnd/or  subractttng  thts  application  or  grant  agreetTMnt,  the  gtantae  is  providing  the  carttficatioa 

»«t  3t.i  b«tow. 

Tluicrruflcatkn  isrsqutrcdbyregulitioBs  mpieiBeatiagdie  Drqg-Free  Woricpiace  Act  of  19$g,45CFR  Pvt'K.Sakpart 
F.  The  reguUtioos.  pitbiufedb  the  Mxy  22, 1990  Federal  Repster.icqairecuiifkatioo  by  gnttcesth* 
adntglrcs^icrkiiLMa::.  Thccenification  set  out  beiowusHacenaireprncioadodoffaa  upon  which  re&aacewilbepiaced 
when  li  c  Depanmau  of  Health  and  Huaan  Semccs  (KHS)  detcrsEiacs  \o  award  the  graal.  If  it  is  later  detenmned  tktf 
(he  gr«j  )tec  kaonriagiy  readered  a  false  cenjficaiaoa,  or  ocherwice  viol&tes  ttie  reqnireineats  of  (be  Drag-Free  Workplace 
Act.  HI  IS,  is  ttMkwm  to  aay  other  remedies  available  to  the  Federal  Goveraneat,  may  takes  action  authorizBd  nader  the 
Drug-F  -ce  V<  oikplace  AO.  False  certification  or  vioUbon  of  the  ocnifkzuoB  shai  be  grounds  for  suspensioo  of  pavmeists, 
suspcas  ioB  or  tenawarioo  of  grants,  or  govcTBmctJtwide  suspcnsica  or  debznBCBL 

Wor  solaces  vtdzr  grsats,  for  grantees  other  than  individuals,  need  i>ct  be  identified  on  the  certificatiaa.  If  known,  they 
maybe  deatified  ia  the  grant  application.  Iftfaegraniecdoesnotidcstifythc'workpiacesatthetimcofai^cttioB.ontpon 
award,  f  there  is  no  app'Jcation,  the  grantee  raust  keep  the  idrimiry  of  the  woitptace(s)  on  file  in  its  ofTice  ai^  matrf  the 
iaforma  i  ico  aviila&It  for  Federal  inspcaioa  Failure  to  identif>  all  Imown  workplaces  constitutes  a  violation  of  the  grantee's 
dme-fri  e  wcrkpiacc  require  menu. 

Wot  piacc  :deatiitcauoRS  must  include  the  actual  address  of  buildiogs  (or  parts  of  buildings)  or  other  tiics  where  work 
aader  ^  re  grant  taices  pbce.  Catcgoncal  descriptions  may  be  used  (^g.  aQ  vehicles  of  a  "tatt  transit  aiuhoriiy  or  State 
h)ghwa>  d:j»7:iacm  »-hile  in  opcraiioo.  State  einplo>-ees  io  each  kscal  unsmployaMnt  oHice,  pcrfonncrs  in  coooen  hails  or 
radio  sr  idsos.l 

If  the  workplace  idcniifted  lo  HHS  changes  during  the  pcrfonaance  of  the  graol,  the  grantee  shall  iaform  the  agency  of 
the  chij  ^c(s),  if  it  previously  identified  the  workplaces  ■>  question  (see  above). 

Dcf::  uiioos  of  tcnu  m  the  NoDprocurcment  Suspcnsioo  aad  DebvmcBt  coaunoo  rule  and  Drug-Free  Workplace 
ccmrac:  i  rjic  appi}  :o  tbis  cenificaiioa.  Oaotces'  attcatioB  is  called,  in  particular,  to  the  foUowtsg  dcfiaitioBS  iraia  thes 
rules. 

"Conlroritd  suhstaacc*  meaas  a  controlled  substance  in  Schedules  I  throagh  V  of  the  Controlled  Substances  Act  (21 
use  HI !)  and  as  funber  defined  by  rcgulaiioa  (21  CFR  130fi.U  throtigfa  1308J5). 

•Cob  rictios'  neaos  a  ftnduig  of  guilt  (mduding  a  jiktt  at  nok>  cooKaderc)  or  imposition  of  sentence,  or  both,  by  aoy 
judical  )ody  charged  -^-tth  the  responsibility  to  determiae  vioiatiaas  of  the  fxdcral  or  State  crimiBal  drag  ctatoies: 

'Cric  nasi  drug  sutuu'  means  a  Federal  or  aoa-Fedcral  criniaal  stante  mvoK^ng  the  awafacrare,  distribatioa, 
dispecsj  Bg.  use.  or  possesswo  of  any  controUed  substance; 

Tmj  lover"  means  the  employee  of  a  graatee  directly  engaged  to  die  pcrfonaance  of  work  under  a  grant,  incloding:  (t) 
All  "dirj  a  charge'  cmpioyecs;  (ii)  all  'indirca  charge*  employees  tmkss  their  impaa  or  mvoivement  is  iitsipvificaBt  to  the 
perform  iiicc  of  the  grant;  and,  (iii)  temporary  pcrsoonei  and  consokaats  who  are  directly  engaged  in  the  pcrfonnance  of 
work  UD  icr  the  graiM  and  who  are  on  the  grantee's  payroH.  This  dcfinitioa  does  not  include  vwrkcrs  not  on  the  payroll  of 
the  gran  lee  (e^,  volumeerx.  even  if  used  to  meet  a  matching  requirement;  consuhanls  or  irdepcndcm  concraaors  not  oa 
the  gran  [ec's  payroll;  or  empiovees  of  subreapients  or  subcontraaors  in  covered  workplaces) 


innxee  < 
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availabli 
upon 

(c) 
statement 

<d) 
graiit 

(1) 
of  a 

(e)  N 
empioyi 
including 
unless 
identifickt 


certi*4ea  thai  N  will  or  will  continue  lo  provkJe  ■  ilrug-lree  workplace  by: 
P  jbfashiag  a  statrmcM  notifying  employees  thai  the  utilawfu]  maaufacture,  distribution,  dispensing,  possession  or 
"^"rolled  substa&cc  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  aff«nci 
's  for  violation  of  such  prohibition; 
iblishing  an  ongoing  drug-free  awareness  program  to  inform  emploj-ecs  about; 

:  daflgtrs  of  drug  abuse  us  the  workplace;  (2)  The  grantee's  policy  of  maintauung  a  drug-free  workplace;  (3)  Any 
drug  counsdmg.  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
enjployees  for  drjg  abuse  violations  occurring  in  the  workplace: 

^g  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copv  of  the 
required  by  paragraph  (a); 

Holifymg  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
'"i :  employee  wilL 

\bidc  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  vwiting  of  his  or  her  conviction  for  a  violation 

inal  drug  statute  occumng  in  the  workplace  so  later  than  five  calendar  days  after  such  conviction; 

)tif>iBg  the  agency  in  writmg.  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)f2)  from  an 

or  otherwise  receiving  aauai  notice  of  such  convictioiL  Employers  of  conviacd  employees  must  provide  notice, 

position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  aaivity  the  conviaed  employee  wa  working. 

■;  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.    Notice  shall  include  the 

ion  number(s)  of  each  affeaed  grant; 


iio'vt  es 
I  Tie 


,ti: 


I  cnnin 


I  te 


(f)  Taking  one  of  the  following  aaions,  with 
respect  to  asy  employee  who  v,  so  coovicicd: 

(1)  Taking  appropriate  pci-sonnei  aoion  agai 
requiretDCDts  of  the  Rehabilitation  Act  ori973, 
in  a  drug  abuse  assistance  or  rehablLtaiioo  proj 
etiforcemem,  or  other  appropriate  agency, 

(£}  Making  a  good  (aiifa  effon  to  continue  toi 
(b).(c).(d).(c)*nd(0. 

pie  grantee  may  insert  in  the  apace  provid 
connection  with  the  specific  grant  (use  atti 


Place  of  Performance  (Street  address,  City,  ( 
Check if  there  are  workplaces  on  file  thai  o 


SeciioQS  76.630(c)  and  (d)(:)  and  76.635(a)( 
point  for  STATE-V.1DE  AND  STATE  AGENC 
For  the  Department  of  Health  and  Human  Sei 
Oversight,  Office  of  Management  and  Acquis 
Independence  Avenue.  S.W.,  Washington,  D.C. 
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(D  Taking  one  of  the  following  aaions,  within  30  calendar  days  of  receiving  notice  under  subparagraph  (d)(2),  with 
respeci  to  any  employee  who  i'.  so  cooviaed: 

(1)  Taking  appropriate  pei-sonnel  action  against  such  an  employee,  up  to  and  bduding  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  eifipioyee  to  participate  utisfaaorilv 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal.  State,  or  local  heaJih,  lau 
enforcement,  or  other  appropriate  agency; 

(£)  Making  a  good  faith  e^on  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a), 
(b),(c).(d),(c)aad(0. 

pie  grantee  may  insert  in  the  apace  provided  below  the  aKe(s)  for  the  pertormance  of  work  done  in 
connection  with  the  specific  grant  (use  attachments,  if  needed): 

Plact  of  Performanct  (Street  address,  City,  County,  State,  ZIP  Cod^). 


Check if  there  are  workplaces  on  file  that  ore  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.63S(a)(l)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE -VvlDE  AND  STATE  AGENCY-UIDE  ecrtificauons,  and  for  notification  of  criminal  drug  conviaions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Management  and 
Oversight.  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-D,  200 
Independence  Avenue,  S.W.,  Washington,  D.C.  20201. 


DCMO  Fom«:    R*rta*4  M«r  IMO 
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Appendix  C 

Certificatiom  Regan  fing  Debarment, 
Suspension,  and  O  her  Responsibility 
Matters— Primary  C  overed  Transactions 

By  signing  and  si  bmitting  this  proposal, 
the  appiicant.  defin  sd  as  the  primary 
participant  in  accoc  dance  with  45  CFR  Part 
76,  certifies  to  the  b  sst  of  its  knowledge  aad 
believe  that  it  aod  t.  s  principais; 

(a)  are  not  presen  iy  debarred,  suspended, 
proposed  for  deban  lent,  declared  ineligible, 
or  voluntarily  exclu  ded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  withi  n  a  3-ycar  period 
preceding  this  prop  )sal  been  convicted  of  or 
had  a  civil  judgmen  rendered  against  them 
for  commission  of  fiaud  or  a  criminal  offense 
in  connection  with  (ibtaining.  attempting  to 
obtain,  or  pcrformin  j  a  public  [Federal,  Sute. 
or  local)  transaction  or  contract  under  a 
public  transaction;  >  iolation  of  Federal  or 
State  antitnst  statut  bs  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destmctjon  of  records,  making 
false  statements,  or  aoceiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  icharged  by  a 
governmental  entity  [Federal.  Stale  or  local) 
with  commiasion  o*  my  of  the  offenses 
enumerated  in  parag-aph  (l)(b)  of  this 
certification;  and 

(d)  have  not  withii  I  a  3-ycar  period 
preceding  this  appli(  ation/proposal  had  one 
or  more  puWic  transi ictions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  ( erson  to  provide  the 


certification  requires 


necessarily  result  in  Jenial  of  participation  in 
this  covered  transact  on.  If  necessary,  the 
prospective  participa  nt  shall  submit  an 


explanation  of  why  i 


certification.  The  cer  ification  or  explanation 


will  be  considered  ir 
Department  of  Healtf 
(HHS)  determination 


above  will  not 


cannot  provide  the 


connection  with  the 

and  Human  Services 

whether  to  enter  into 


this  transaction.  However,  failure  of  the 
prospective  primary  lartiqipant  to  furnish  a 
certification  or  an  ex]  ilanation  shall 
disqualify  such  perse  ti  from  participation  in 
this  transaction. 

The  prospective  pr  mary  participant  agrees 
that  by  submitting  thi  s  proposal,  it  will 
include  the  dause  en  itled  "Certification 
Regarding  DflbarmenI,  Suspension. 
Ineligibility,  and  Voh  ntary  Exclusion— 
Ixjwer  Tier  Covered  1  ransaction."  provided 
below  without  modif  cation  in  all  lower  tier 


covered  transactions  and  in  all  solicitations 
for  lower  ticT  corered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion— Lower  Tier  Covered  Transactions 

(To  Be  SuppHed  to  Lower  Tier  Participants) 
By  signing  and  submitting  this  lower  tier 
jyoposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  {xcsently  debarred,  suspeaded, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  departn^nt  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  ineligibility,  and  VoteintaTy 
Exclusion — Lower  Tier  Covered 
Transactions,  "without  oiodificatioa  in  all 
lower  tier  covered  transactions  and  in  at! 
solicitations  Sor  lower  tier  covered 
transactions. 

Appendix  D 

Ce»fi/>tu<>mi  Regai  ding  Lobbymj^ 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress. 


or  an  employee  of  a  Member  of  (xmgress  in 
connection  with  this  Federal  contract,  grant. 
loan  or  cooperative  agreement,  the 
undersigned  shall  completer  and  submit 
Standard  Forra-LLL.  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
langxiage  of  this  certification  be  included  in 
the  Bvrard  documents  for  all  subawards  at  all 
tiers  {inclmling  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
coopetative  agreements)  and  that  all 
subrecipients  shall  certify  and  disdose 
accordingly. 

This  certification  is  a  materni 
representation  of  feet  upon  which  rehance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  far  making  or 
entering  into  this  transaction  Imposed  by 
section  1352.  title  St.  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  Si  0,000  and  not  more  than  SlOO.000  for 
each  such  failure. 

State  for  Loan  Cuorantee  and  Looa  Insurance 

The  uadersigned  states,  to  the  b«si  of  his 
or  her  knowte^  and  belief,  that: 

Uany  funds  have  beea  paid  or  wiU  be  paid 
to  any  person  for  influencing  or  attempting 
to  influeoce  an  f>ffi^^r  or  ffmnloyra  of  aav 
agency,  a  Member  of  Congress,  an  officer  of 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  states 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prekquisite  for  making  or  entering  Into  this 
transaction  imposed  by  section  1352.  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
require  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  SlO.OOO  and  not  mord 
than  SlOO.OOO  for  each  such  failure. 


Signature 


Title 


Organization 


Date 

BILLING  CODE  4tS4-01-P 


DISCLOSURE  ( 

Complete  this  term  to  disdo 
(See  reverse 


1.     Type  ol  Federal  Action: 

a.  contract 
1 — 1   b-  grant 

c  cooperative  agreenteni 

d.  loan 

e.  loan  guarantee 
(.   loan  insurance 

2.     SUtus 
c. 

4.     Kame.  and  Address  ol  Reporlii\g  Entity: 

□    Prime                        □    Subawardee 

Tier              ,  U  known 

Congressional  District  li  known 


6.     Federal  OepartmentAgertcy: 


8.     Federal  Action  Number,  it  known: 


10.  a.  Name  and  Address  o<  Lobbying  Entity 

ul  mdrvidual,  luit  name,  first  name,  MW: 


(attach  Coourtu 


It.  ArrKMiRl  oi  Paymenl  (check  all  that  apptyt: 

S □  actual        D  plar» 


12.   Form  ol  PaymeiH  (check  all  that  appfyh 

D    a.  cash 

Q    b.  in-kind;  specify:   nature 

value 


14.   Brief  Descriplion  ol  Services  Performed  or  to  be  I 
or  Mrmberts)  contadrd.  lor  PaymertI  Indicated  ir 


{antcfi  Conunui 


15.  Continuation  Sheetts)  SF-LU-A  attached:         O  Yt 


IC. 


tnnmcn  aa  m^  a  anund  mo.  TVn  dwloun  i>  la^iixg  ( 

M  U  S.C    1SU    TKq  mkmmmnm  wM  W  lapoMd  ic  « 

ar>-%..i*y  mtt  •>*!  br  oaUtxIr  tm  puM«  raprtum  tn  pmar  «<io  Ud 

f>^il>t  xqawvd  *uto>u>»  #M«  b*  Hibwcl  to  >  rxiri  pvnrfly  ■«  not  ha  I 

txuno  and  nel  msm  «Mn  |10nj)O0  •»  aKh  wch  lj*i<« 


Fed-ral  Use  Only. 


IFK  D>K..  W-lb315  Filed  7-t>-y4;  8:45  ami 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

CompJele  this  torm  to  discJose  lobbying  activities  pursuant  to  31  U.S  C.  1352 
(See  reverse  for  public  burden  disclosure.) 


App»o»»<»  by  OMt 
03«»-0O4« 


1-     Type  o(  Fe«leral  Action: 


DS 


contract 
b.  grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.     Status  of  Federal  A^iiott: 

I      I  a.  bid/offer/appiication 
—    b  initial  award 
c.  post-award 


4.     Kame.  and  Addiess  ol  Reporting  Entity: 

D     Prm>e 


O    Subawardee 

Tier ,  tf  known: 


Congressional  District  if  known: 


6.     Frderal  Depart  menf  Agency: 


1     Report  Type: 

□  a.  initial  filing 
b.  material  change 

Fot  Material  Change  Only: 

year  quaner 

date  of  last  report  


5.     M  Reporting  trUity  in  No.  4  is  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Cot^re^ttonal  District  if  known: 


7.      Federal  Program  Name'Description: 


CFDA  Nurrvbei,  it  applKable: 


*.     Federal  Action  Number.  »/  known: 


9.     Award  Antount  rf  known: 
S 


10.  a.  Name  and  Address  of  Lobbying  Entity 

ul  mdnrtdual,  Uit  name,  first  mme.  MW: 


b.  individuals  Performing  Services  (including  address  if 
different  from  No.  lOaJ 
(Us-i  mme,  brst  name,  M/^ 


11.  Amount  of  PaymeiU  (check  all  that  appfy): 

i D  actual        D  planned 


(tntch  Cootinuipon  Shgylii)  Sf-LUA  rf  rr  en  %»/>■} 


12.  Form  of  Payment  (check  alt  that  appfyh 

□  a.  cash 

□  b.  in-kind;  specify:   nature 

value 


13.  Type  of  Payment  (check  all  thai  apply): 

D  a.  retainer 

D  b.  ooe-tir>e  fee 

D  c  coTtmission 

D  d.  contingent  fee 

D  e    deferred 

D  f.   other;  specify:  __j ■ 


14    Brief  Oc|scripiion  of  Services  Pcrtormed  or  to  be  Performed  and  Dalets)  of  Service,  including  officeHsl.  empioyee<s), 
or  MembeKs)  contacted,  lor  Payirfenl  tndicaied  in  hem  11: 


. , Utucfi  ContinuafHvi  Sfir^l'i:  S>-UiA  ><  »>»rr;ijfyi 

15.  Continuation  Sheet(s>  SF-LU.-A  attached:         D  Yes  D  No 


It. 


fniniaxm  mm  midr  a  anwnd  nta.  TM  dmiaun  n  i»^>imrf  pii-iii>it  to 
M  u\C  TJU  n«  Wlwmjimw  wm  W  fvpanwl  lo  «w  Congiru  wfrm- 
»>-wj»,  and  •«  b>  m.m»,btt  dn  pubkc  rapnuon  tr^  pma.^  .te  lab  to 
fitett*  •««>»«<)  *v<ou>*  #u«  b*  lubaKi  to  >  cxal  pMuli>  <«  not  tea  «>m> 


Fed*r<{  Use  Only. 


Signature: 


Prinl  Name: 
rrtle:  


Telephone  No.; 


Dale:. 


Atrthonud  lor  Local  ScprodHctiaii 
SlaiMlard  torm  ■  Ul 


IFK  DtM..  <*4-lb315  Filed  7-b-94;  8:4S  am] 
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Administration  on  Aging 

Wtiite  House  Conference  on  Aging; 
Recognition  of  National  Pre-White 
House  Conferendes  on  Aging 

AGENCY:  White  Hduse  Conference  on 
Aging.  AoA,  HHS 
action:  Notice. 


SUMMARY:  This  no  tice  complements  the 
March  17  and  Apiil  19,  1994  Federal 
Register  Notices  a  nnouncing  the  White 
House  Conference  on  Aging's 
(WHCoA's)  intent  to  recognize  local 
programs/events  i  nd  mini-conferences 
as  part  of  its  grass  roots  pre-1995 
WHCoA  strategy.  The  WHCoA  proposes 
to  recognize  an  ac  ditional  category  of 
events  which  is  n  tional  in  scope  and 
which  will  precec  e  the  official  1995 
WHCoA.  Recognilion  implies  the 
WHCoA's  acknowledgement  of  the 
relevancy  of  the  e  'ent  to  the  goals  of  the 
WHCoA.  To  quali  y  for  this  additional 
category,  interest*  d  organizations  must 
adhere  to  the  guic  elines  listed  below. 
ADDRESSES:  Lettei  >  of  intent  should  be 
sent  to  the  VVHCOi\,  501  School  Street 
SW..  8th  Floor.  Wishington.  DC  20024. 
FOR  FURTHER  INFOi  IMATION  CONTACT: 
Judy  Satine,  Whit ;  House  Conference  on 
Aging,  202-245-7p26.  See  address 
above. 
SUPPIEMENTARY  INFORMATION:  A  White 


House  Conference 
to  produce  policy 


on  Aging  is  intended 
I  recommendations  to 
guide  national  agi  ig  policy  over  the 
next  decade.  To  h  rther  these  efforts,  the 
WHCoA  proposes  to  recognize  National 
Fre-White  House  i  Conferences  on  Aging 


(National  Pre-Con 
detail  and  to  deve 
recommendations 


purpose  related  tc 
issues;  conduct  n; 


erence)  to  address  in 
op  substantive 
for  those  topics 


identified  as  WHC  oA  agenda  items.. 

Guidelines 

In  order  for  an  c  rganization  to  qualify' 
as  a  National  Pre-i  ^Conference,  it  must 
have  nationwide  i  epresentation  and/or 
an  affiliate  structi  re;  have  a  national 
focus  and  an  imp;  ct  on  national  policy; 
have  an  organizat  onal  mission  or 


aging  and  related 
tional  substantive 
meetings  and  pro;  ose  to  conduct  the 
National  Pre-Coni  ;rence  in  conjunction 
with  an  annual  or  regular  national 
meeting.  The  pro^  ram  of  the  proposed 
National  Pre-Conf  jrence  must  be 
structured  to  ensu  re  specific  discussion 
on  one  or  more  of  the  major  topic  areas 
of  the  White  Hous  e  Conference  on 

1  the  agenda  expected 
the  Federal  Register 
Recommendations  in 


Aging  as  listed  in 

to  be  published  in 

in  the  fall  of  1994 

each  of  these  topie  areas  must  be  the 

specific  product  a  the  National  Pre- 


Conference.  Orgai 


izations  are 


encouraged  to  develop  discussion 
papers  which  could  be  presented  to  the 
participants  in  these  National  Pre- 
Conferences  and  which  may  later  be  ■" 
distributed  to  the  delegates  to  the  1995 
White  House  Conference  on  Aging.  The 
proposed  National  Pre-Conference 
should  be  held  by  March  31, 1995. 
Recognition  by  the  White  House 
Conference  on  Aging  allows  the 
organization  conducting  the  event  to 
publicize  that  the  event  has  been 
recognized  by  the  WHCoA  and  that  it 
will  be  listed  in  the  final  report  of  the 
Conference.  However,  recognition  is  not 
meant  to  imply  and  does  not  signify  that 
the  WHCoA  aprees  with  or  endorses  the 
recommendatio.is.  Interested 
organizations  should  submit  a  letter  of 
intent  to  the  above  address  by  August 
31, 1994.  The  letter  should  include  the 
name,  address,  telephone  number  and 
contact  person  of  the  organization  as 
well  as  a  brief  description  of  the 
proposed  National  Pre-Conference 
including  the  theme  and/or  title. 
Fernando  M.  Torres-Gil, 
Assistant  Secretary  for  Aging. 
(FR  Doc.  94-16367  Filed  7-6-94;  8:45  am] 

BILUNG  CODE  413O-02-M 


Centers  for  Disease  Control  and 
Prevention  i 

[Announcement  484] 

Initiatives  by  Organizations  To 
Strengthen  National  Tobacco  Control 
Activities  in  the  United  States 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  cooperative  agreements  to 
establish  programs  to  demonstrate 
methodologies  to  train  personnel, 
provide  national  leadership,  and 
mobilize  constituencies  regarding 
tobacco  control  programs.  This 
announcement's  purpose  is  to  develop 
capacity  among  organizations,  which 
have  not  previously  focused  efforts  on 
tobacco  control,  to  develop  the 
infrastructure  necessary  to  educate, 
support,  and  mobilize  their  membership 
to  promote  and  implement  Healthy 
People  2000  tobacco  control  objectives. 
The  primary  constituencies  served  by 
the  organizations  should  be  minorities 
(African-Americans,  Hispanics/Latinos, 
Asians/Pacific  Islanders,  and  American 
Indians/Alaska  Natives),  youth,  women, 
blue  collar  and/or  agricultural  workers. 
Tobacco  control  is  defined  as  preventing 
tobacco  use,  encouraging  cessation,  and 
protecting  both  smokers  and 


nonsmokers  through  public  policy  and 
public  education. 

Organizations  that  have  not 
traditionally  been  active  in  the  tobacco 
control  field,  but  have  a  newly  emerging 
interest  in  tobacco  control,  are 
encouraged  to  apply  for  this  award. 
Upon  receiving  funding,  organizations 
will  be  expected  to  demonstrate  a  focus 
on  increasing  tobacco  control  capacity 
within  target  communities  or  among  an 
organization's  constituents  at  the 
national,  State  or  local  level.  Funding 
will  be  used  to  build  the  organization's 
capacity  for  leadership  among  its 
constituency  for,  and  to  assist  State  and 
local  health  agencies  and  other 
appropriate  organizations  and  agencies 
in,  the  development  of  tobacco 
prevention  and  control. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  tobacco, 
with  emphasis  on  target  populations 
specified  in  risk  reduction  objective  3.4 
and  reducing  the  initiation  of  smoking 
by  children  and  youth  as  described  in 
Objective  3.5.  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  the  section 
"Where  to  Obtain  Additional 
Information.") 

Authority 

This  program  is  authorized  under  Section 
317(k)(3)  142  U.S.C.  247b(k)(3)j  of  the  Public 
Health  Service  Act.  as  amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke^free  workplace  and 
promote  the  nonuse  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Eligible  applicants  are  public  and 
private,  nonprofit,  and  minority 
organizations.  Experience  with  tobacco 
control  activities  or  programs  is  not 
required.  However,  applicants  must 
have  established  organizational 
capacities  and  experience  in: 

•  Coalition  building; 

•  Leadership; 

•  Advocacy  skills; 

•  Impacting  policy  development  at 
the  local,  State,  regional,  and/or 
national  level; 

•  Working  with  legislators  and 
decision  makers; 

•  Serving  one  or  more  of  the 
following  constituencies:  minorities 
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(African-Americans,  Hispanics/Latinos,  c 

Asians/Pacific  Islanders,  and  American  n 

Indians/Alaska  Natives),  youth,  women.  t( 

blue  collar  and/or  agricultural  workers; '  o 

•  Collaboration  with  State  and  local  e 

health  agencies,  and/or  other  relevant  o 

agencies,  on  programmatic  activities.  h 

In  addition  to  the  requirements  p, 

described  above,  national  eligible  (j 

organizations  must  have  a  primary  g' 
relationship  to  one  of  the  target 

populations.  A  primary  relationship  is  f^ 

one  in  which  the  organization's  service  „ 
to  the  target  population  is  viewed  as  the 
most  important  component  of  its 

mission.  The  relationship  to  the  target  A 
population  must  be  direct  (membership, 

servitB,  advocacy)  rather  than  indirect  ]„ 

or  secondary  (philanthropy,  fund  g^ 

raising,  educational).  g^ 

Eligible  organizations  must  have  «= 
nffihate  offices  or  organizations  in  more 

than  ouH  State  or  territory.  Individual  f^ 

chapters  or  affiliates  of  parent  p^ 

organizations  are  not  eligible  to  apply.  [^ 

States  or  their  bona  fide  agents  or 

instrumentalities  are  not  eligible  for  ,(, 

funding  under  this  program  j 

announcement.  States  are  currently  ^p 

funded  for  tobacco  control  activities  of 

under  Program  Announcement  332  or  a, 

by  the  National  Cancer  Institute  under  pg 

the  America  Stop  Smoking  Intervention  jn, 
Study  (ASSIST)  demonstration  program. 

CDC  intends  to  support  full  and  open  be 

competition  among  the  States  at  the  an 

termination  of  the  ASSIST  pg 

demonstration  program.  3  , 

In  addition  to  the  eligibility  ^^^ 

requirements  above,  minority  applicants  g^ 

must  meet  the  following  criteria:  „- 

1.  At  least  51  percent  of  pe.-sons  on 

the  governing  board  must  be  members  of  ^ 

racial  or  ethnic  minority  populations.  Fu 

2.  The  organization  must  possess  a  •] 
documented  history  of  serving  racial  g^, 
and  ethnic  minority  population.s  -,  ' 
through  its  offices,  affiliates,  or  ,^ 
participating  minority  organizations  for  ^w 
at  least  12  months  before  the  subniis-sion  ore 
ofthe  application  to  CDC.  | 

Limited  competition  is  ju.stified  under  ^g. 

this  prc^am  announcement  because  of  :„. 

the  need  to  diversify  and  increase  the  ^ 

number  and  type  of  organizations  with  L,, 

the  capacity  to  serve  and  represent  a  ^l 
diverse  target  population.  In  addition, 

the  organizations  must  have  the  Fro 

capacity  to  work  with  these  target  i, 

populations  to  effectively  strengthen  pur 

existing  tobacco  control  coalitions  and  iviH 

assist  State  tobacco  control  programs.  It  und 

is  critical  that  organizations,  in  working  CIX 

with  their  target  populations,  are  able  to  acti 

create  leadership  networks  and  mobilize  Acti 
them  for  action,  and  work  with  other 

organizations  representative  of  the  target  ^-  ^ 

population  to  increase  their  %, 

commitment  to  tobacco  control.  The  and 
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(African-Americans,  Hispanics/Latinos. 
Asians/Pacific  Islanders,  and  American 
Indians/Alaska  Natives),  youth,  women, 
blue  collar  and/or  agricultural  workers; ' 

•  Collaboration  with  State  and  local 
health  agencies,  and/or  other  relevant 
agencies,  on  programmatic  activities. 

In  addition  to  the  requirements 
described  above,  national  eligible 
organizations  must  have  a  primary 
relationship  to  one  of  the  target 
populations.  A  primary  relationship  is 
one  in  which  the  organization's  service 
to  the  target  population  is  viewed  as  the 
most  important  component  of  its 
mission.  The  relationship  to  the  target 
population  must  be  direct  (membership, 
servi(B,  advocacy)  rather  than  indirect 
or  secondary  (philanthropy,  fund 
raising,  educational). 

Eligible  organizations  must  have 
affihate  offices  or  organizations  in  more 
than  one  State  or  territory.  Individual 
chapters  or  affiliates  of  parent 
organizations  are  not  elieible  to  apply. 

States  or  their  bona  fide  agents  or 
instrumentalities  are  not  eligible  for 
funding  under  this  program 
announcement.  States  are  currently 
funded  for  tobacco  control  activities 
under  Program  Announcement  332  or 
by  the  National  Cancer  Institute  under 
the  America  Stop  Smoking  Intervention 
Study  (ASSIST)  demonstration  program. 
CDC  intends  to  support  full  and  open 
competition  among  the  States  at  the 
termination  of  the  ASSIST 
demonstration  program. 

In  addition  to  the  eligibility 
requirements  above,  minority  applirants 
must  meet  the  following  criteria: 

1.  At  least  51  percent  of  persons  on 
the  governing  board  must  be  members  of 
racial  or  ethnic  minority  populations. 

2.  The  organization  must  possess  a 
documented  history  of  serving  racial 
and  ethnic  minority  populations 
through  its  offices,  affiliates,  or 
participating  minority  organizations  for 
at  least  12  months  before  the  submission 
of  the  application  to  CDC. 

Limited  competition  is  justified  under 
this  prcmram  announcement  because  of 
the  need  to  diversify  and  increase  the 
number  and  type  of  organizations  with 
the  capacity  to  serve  and  represent  a 
diverse  target  population.  In  addition, 
the  organizations  must  have  the 
capacity  to  work  with  these  target 
populations  to  effectively  strengthen 
existing  tobacco  control  coalitions  and 
assist  State  tobacco  control  programs.  It 
is  critical  that  organizations,  in  working 
with  their  target  populations,  are  able  to 
create  leadership  networks  and  mobilize 
them  for  action,  and  work  with  other 
organizations  representative  of  the  target 
population  to  increase  their 
commitment  to  tobacco  control.  The 


coordination  and  implementation  of  a 
more  inclusive  and  comprehensive 
tobacco  control  strategy  requires 
organizations  with  the  capwcity, 
experience,  leadership,  and 
organizational  skills  to  influence  the 
health-related  actions  of  their 
constituency,  and  an  interest  in 
developing  the  capacity  to  identify, 
assess,  and  advocate  scrientifically 
proven,  environmental  (policy  arid 
legislative  changes  at  State,  local,  and 
community  levels)  tobacco  control 
activities. 


Availability  of  Funds 

Approximately  $1,000,000  is  available 
in  FY  1994  to  fund  approximately  10 
awards.  It  is  expeded  that  the  average 
award  will  be  $150,000,  ranging  from 
$50,000  to  $200,000. 

1.  Approximately  one  award  will  be 
funded  in  each  of  the  following  target 
populations:  youth,  women,  and  blue 
collar  and/or  agricultural  workers. 

2.  Approximately  $500,000  of  the 
total  $1,000,000,  vJ^II  be  available  to 
fund  approximately  5  minority 
organizations  which  serve  one  or  more 
of  the  following  constituencies:  African- 
Americans,  Hispanics/Latinos,  Asians/ 
Pacific  Islanders,  and  American 
Indians/Alaska  Natives. 

It  is  expected  thai  the  awards  will 
begin  on  or  about  Septi^mber  30,  1994, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
3  years.  Funding  estimates  may  vary 
and  are  subject  to  change.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  the  availability  of  funds. 

Purpose 

This  is  a  demonstration  program  to 
expand  the  developing  network  of 
organizations  beyond  those  traditionally 
mvolved  with  tobacco  control.  The 
purpose  is  to  demonstrate  that  these 
organizations  can  provide  leadership, 
assistance,  and  training  to  facilitate  the 
development,  organization,  and 
implementation  of  tobacco  control 
programs  among  selected  target 
populations,  in  order  to  achieve  Healthy 
People  2000  tobacco  objectives. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
wrill  be  responsible  for  the  activities 
under  A.  (Redpient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  listed  under  B.  (CDC 
Activities). 

A.  Recipient  Activities 

1.  Collaborate  with  constituents.  State 
and  local  heahh  agencies,  and  other 


appropriate  organizations  and  agencies 
to  establish  a  broad-ba.sed  coalition  to 
advise  and  support  tobacco  control 
program  activities. 

2.  Establish  specific,  measurable,  and 
realistic  goals  and  objectives  that  focus 
on  the  development  and 
implementation  of  program  activities 
(i.e..  leadership  training,  consultation 
with  primary  tobacco  organizations, 
providing  constituent  education)  over 
time. 

3.  Establish  an  operational  plan  to 
include,  but  not  be  limited  to: 

a.  Achievement  of  goals. 

b.  Identification  of  the  target 
population  and  appropriate  tobacco 
control  strategies. 

c.  Establishment  of  tobacco  control  as 
a  high  organizational  priority  and 
promotion  of  tobacco  control  initiatives, 
especially  those  directed  at  minorities.  ' 
youth,  women,  and  blue  collar  and/or 
agricultural  workers. 

d.  Facilitation  of  organizational 
policies  and  initiatives,  within  affiliates 
and/or  other  organizations  serving  target 
populations,  aimed  at  decreasing 
tobacco  use  at  the  national.  State,  and 
local  levels. 

-    e.  Acquisition  of  technical  advice, 
training,  and  assistance  by:  voluntary 
health  agencies  (such  as  the  American 
Cancer  Society,  the  American  Lung 
Association,  and  the  American  Heart 
Association)  and  tobacco  control 
organizations  (such  as  Americans  for 
NonSmokers  Rights.  Doctors  Ought  To 
Care.  Stop  Teenage  Addiction  To 
Tobacco,  and  the  Advocacy  Institute). 

f.  Mobilization  of  existing  national. 
State,  and  local  alliances,  networks, 
coalitions,  and  support  systems  to 
support  initiatives. 

g.  Participation  in  the  CDC's  Office  on 
Smoking  and  Health  (OSH)  sponsored 
national  tobacco  control  campaigns, 

h.  Provision  of  strategic  support  to 
State  and  local  affiliates. 

i.  Development  of  procedures  for  the 
evaluation  of  performance  in  achieving 
goals  and  objectives. 

4.  Disseminate  programmatic 
Information  to  CDC  and  other  interested 
recipients  through  appropriate  methods, 
including: 

a.  Identifying  and  submitting 
pertinent  programmatic  information  for 
incorporation  into  an  appropriate 
computerized  database  of  health 
information  and  health  promotion 
resources. 

b.  Sharing  information  on  electronic 
bulletin  boards,  such  as  SCARCNet 

5.  Collaborate  with  CDC  and  other 
appropriate  agencies  In  planning  and 
participating  in  an  annual  conference, 
and  two  2-day  workshops  in  Atlanta. 
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Georgia,  for  no  mor^  than  two 
individuals. 


B.  CDC  Activities 


period 


wit  1 


agencies 


ion 


these 


1.  Provide  and 
information  related 
activities  of  this 
announcement. 

2.  Coordinate 
and  local  health 
relevant  organizati 
conducting  nationa 
to  strengthen  programs 
tobacco  use  among 
nonsmokers,  and  cr^at 
environment  for 
tobacco  use. 

3.  Provide 
and  guidance  relateH 
planning,  implemei  tat 
evaluation; 

objectives;  and  disstm 
successful  strategic; 
evaluation  reports. 

4.  Plan  meetings 
and  local  partners, 
meetings,  to  addresi ; 
activities  related  to 
control  programs. 

5.  Assist  in  the 
activities. 

6.  Monitor  the 
performance  of  pro: 


ically  update 
to  the  purposes  or 
pro  gram 


national.  State, 
and  other 
s  in  planning  and 
strategies  designed 

for  preventing 
^outh,  protecting 
ing  a  supportive 
who  wish  to  quit 


prografnmatic  consultation 
to  program 
ion,  and 
of  program 
lination  of 
e.xperiences,  and 


f  national.  State, 
i  ncluding  training 
issues  and  program 
mproving  tobacco 


ev  aluation  of  program 


!  re(! 


Evaluation  Criteria  (Total  100  Points) 

lljbe  reviewed  and 
to  the  following 


Applications  vvi 
evaluated  accordin 
criteria: 

A.  Background'N 
extent  to  which  the 
the  need  for.  and 
geographic  bounda: 

B.  Capacity  (15  p 
which  the  appiican 
describes  a  target  p< 
constituency;  and  d 
capacity,  ability,  an 
potential  toaddr-iSi 
and  develop  and 
activities. 

C.  Goals  "and  Obi 

1.  Goals.  The  exf. 
applicant  has  subn". 
realistic  goals  for  th 
year  project  period 
with  program  requi 

2.  Objectives.  T.h« 
applicant  has  subrn 
each  one-year  budgi 
specific,  measurable 
directly  related  to 
Objectives  should 
development  and  i 
activities  over  time. 

D.  Operational  PI 
The  feasibility  an 

the  Operational  Plai 
which  it: 
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!ed  (10  points).  The 

applicant  justifies 
d4>cribes  the 

es  of,  the  project. 

lints).  The  extent  to 

identifies  and 

pulation  and 

imonstrates  the 

i  leadership 

the  identified  needs 
cchduct  program 

4~,tives  (15  points) 
■it  to  which  the 
tted  specific  and 
;  projected  three- 
hat  are  consistent 
ements. 

extent  to  which  the 
tted  objectives  for 
t  period  that  are 
feasible,  and  are 
program's  goals, 
on  the 
plementation  of 


tie 


f(  cus 


r  1 


n  (20  points). 

1  appropriateness  of 

I  and  the  extent  to 


1.  Is  consistent  with  the  applicant's 
level  of  experience  and  proposed 
strategy; 

2.  Targets  one  or  riiore  priority 
populations; 

3.  Uses  effective  strategies  that  are 
culturally  appropriate  to  the  target 
population; 

4.  Proposes  activities  that  are  likely  to 
accomplish  proposed  program 
objectives;  and 

5.  Provides  a  reasonable  time  line  for 
conducting  proposed  activities. 

E.  Project  Management  and  Staffing 
(15  points). 

The  extent  to  which  the  applicant 
identifies  staff  and  affiliates  that  have 
the  professional  experience,  authority, 
and  responsibility  to  carry  out  each 
activity  as  evidenced  by  job 
descriptions,  curricula  vitae, 
organizational  charts,  and  letters  of 
support  from  collaborating  agencies. 

F.  Sharing  Experiences  and  Resources 
(5  points). 

The  extent  to  which  the  applicant 
indicates  how  it  will  share  and  use 
effective  materials  and  activities. 

G.  Collaborating  (10  points). 
The  extent  to  which  the  applicant 

describes  in  detail  how  it  will 
collaborate  with  CDC,  local  and  State 
tobacco  control  programs,  and  other 
appropriate  regional  and/or  national 
organizations. 

H.  Evaluation  (10  points). 

The  extent  to  which  the  applicant 
presents  a  reasonable  plan  designed  to 
measure  progress  in  meeting  goals  and 
objectives,  evaluate  performance,  obtain 
and  assess  data,  and  report  and  use  the 
results  for  programmatic  decisions. 

I.  Budget  and  Accompanying 
Justification  (Not  Weighted)  The  extent 
to  which  the  applicant  provides  a 
detailed  and  clear  budget  narrative 
consistent  with  the  stated  objectives  and 
planned  activities  of  the  project. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 


agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Lobbying  Activities 

Title  31  U.S.C.  Section  1352  prohibits 
recipients  of  Federal  grants  and 
cooperative  agreements  from  using 
Federal  (appropriated)  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  grant  or 
cooperative  agreement. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Control  Number  0937-0189) 
must  be  submitted  to  Edwin  L.  Dixon, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta,  GA  30305,  on  or 
before  August  16,  1994. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant.  • .     , 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  On  application  procedures, 
an  application  package,  and  basiness 
management  technical  assistance  may 
be  obtained  from  Leah  D.  Simpson, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta,  GA  30305, 
telephone  (404)  842-6803. 

Programmatic  technical  assistance 
may  be  obtained  from  Carole  C.  Rivera, 
Office  on  Smoking  and  Health.  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Centers  for 
Disease  Control  and  Prevention  (CDC), 


4770  Buford  Highway,  NE.,  Mailstop  K- 
50,  Atlanta,  GA  30341-3724,  telephone 
(404) 488-5707. 

Please  refer  to  Announcement  484 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  Number  017-001-00474- 
0),  or  "Healthy  People  2000"  (Summary 
Report,  Stock  Number  017-001-00473- 
1),  referenced  in  the  "Introduction" 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  June  30, 1994. 
Arthur  C.  Jackson, 

Associate  Director  for  Management  and 
Operations.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
IFR  Doc.  94-16396  Filed  7-6-94:  8:45  am| 

BILLING  CODE  4163-1»-P 


Food  and  Drug  Administration 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  a 
forthcoming  joint  meeting  of  public 
advisory  committees  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Joint  Meeting  of  the  Nonprescription 
Drugs  and  the  Pulmonary-Allergy 
Drugs  Advisory  Committees 

Date,  time,  and  place.  November  14, 
1994,  8:30  a.m.,  Parklawn  Bldg., 
conference  rms.  G  through  J,  5600 
Fishers  Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  8:30  a.m.  to 

4  p.m.;  open  public  hearing,  4  p.m.  to 

5  p.m.,  unless  pubfic  participation  does 
not  last  that  long;  the  agency  anticipates 
that  the  meeting  will  last  only  1  day,  but 
if  there  is  sufficient  interest  in 
participation,  the  meeting  will  be 
extended  an  additional  day  at  the 
discretion  of  the  chairperson;  Lee  L. 
Zwanziger  or  Leander  B.  Madoo,  Center 
for  Drug  Evaluation  and  Research  (HFI>- 
9),  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-4695. 

General  function  of  the  committees. 
The  Nonprescription  Drugs  Advisory 
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4770  Buford  Highway,  NE.,  Mailstop  K- 
50,  Atlanta.  GA  30341-3724,  telephone 
(404) 488-5707. 

Please  refer  to  Announcement  484 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  Number  017-001-00474- 
0),  or  "Healthy  People  2000"  (Summary 
Report.  Stock  Number  017-001-00473- 
1),  referenced  in  the  "Introduction" 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325. 
telephone  (202)  783-3238. 

Dated:  June  30, 1994. 
Arthur  C.  Jackson, 

Associate  Director  for  Management  and 
Operations.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

jFR  Doc.  94-16396  Filed  7-6-94;  8:45  am| 

BILLING  CODE  4163-18-P 


Food  and  Drug  Administration 
Advisorv  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  a 
forthcoming  joint  meeting  of  public 
advisory  committees  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Joint  Meeting  of  the  Nonprescription 
Drugs  and  the  Pulmonary-Allergy 
Drugs  Advisory  Committees 

Date,  time,  and  place.  November  14, 
1994.  8:30  a.m.,  Parklawn  Bldg., 
conference  rms.  G  through  J,  5600 
Fishers  Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  8:30  a.m.  to 

4  p.m.;  open  public  hearing,  4  p.m.  to 

5  p.m.,  unless  pubHc  participation  does 
not  last  that  long;  the  agency  anticipates 
that  the  meeting  will  last  only  1  day,  but 
if  there  is  sufficient  interest  in 
participation,  the  meeting  will  be 
extended  an  additional  day  at  the 
discretion  of  the  chairperson;  Lee  L. 
Zwanziger  or  Leander  B.  Madoo,  Center 
for  Drug  Evaluation  and  Research  (HFT>- 
9),  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-4695. 

General  function  of  the  committees. 
The  Nonprescription  Drugs  Advisory 


Committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  over-the-counter 
(nonprescription)  human  drug  products 
for  use  in  the  treatment  of  a  broad 
spectrum  of  human  symptoms  and 
diseases.  The  Pulmonary-Allergy  Drugs 
Advisory  Committee  reviews  and 
evaluates  data  on  the  safety  and 
effectiveness  of  marketed  and 
"investigational  human  drugs  for  use  in 
the  treatment  of  pulmonary  disease  and 
diseases  with  allergic  and/or 
immunologic  mechanisms. 

Agenda — Open  public  bearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committees.  Those  desiring  to  make 
formal  presentations  should  notify  a 
contact  person  before  September  30, 
1994,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committees  will  jointly  discuss  over- 
the-counter  (OTC)  drug  products  for  the 
treatment  of  asthma  and  will  address 
topics  such  as:  (1)  OTC  bronchodilator 
drug  products  currently  available  and 
possible  pending  changes  in  their 
marketing  status:  (2)  whether  there  is  a 
population  for  which  OTC  antiasthma 
drug  products  are  appropriate;  (3)  the 
general  question  of  whether  antiasthma 
drug  products  should  be  available  OTC; 
(4)  antiasthma  drug  products  currently 
available  by  prescription  only  that  could 
be  considered  for  OTC  status;  and  (5) 
data  requirements  necessary  to  support 
conversion  of  prescription  antiasthma 
drug  products  to  OTC  status.  Public 
comments  are  available  for  inspecnion  in 
docket  no.  94N-0232  at  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 


The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  l  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committees  work. 

Public  hearings  are  subject  to  FDA  s 
guic^line  (subpart  C  of  21  CFR  pan  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwi.se  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  pennits.  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Oifice 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
approximately  15  working  days  after  ihe 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  tfie  Freedom 
of  Information  Office  (address  above) 
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CFR  part  14)  on 


beginning  approximajely  90  days  after 
the  meeting. 

This  notice  is  issueo  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisojy 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21 
advisory  committees. 

Dated:  June  30.1994 
Linda  A.  S«ydajii. 

Interim  Deputy  Commisi  toner  for  Operations 
|FR  Doc  94-16365  Filetj  7-6-94;  8:45  am) 

BILUNG  CODE  4160-01-f 


Advisory  Committeef : 
Meetings 


AGENCY:  Food  and 

HHS. 

ACTION:  Notice. 


Drig 


SUMMAAV:  This  notice 
forthcoming  meetings 


committees  of  the  Fo<>d  and  Drug 


;  Notice  of 

Administration, 


announces 

of  public  advisoiy 


.  This  notice  also 


Administration  (FDA  . 
summarizes  the  proce  dures  for  the 
meetings  and  method;  by  which 
interested  persons  may  participate  in 
open  pubLc  hearings  before  FDA's 
advisory  committees  I 

MEETWQ:  The  followi^ig  advisory 
committee  meetings  are  announced: 

SutKommittee  Meeting  of  ttie  National 
Task  Fores  on  AIDS  Drug 
Development  on  Drujg  Development 
Issues  ' 


o~e 


and 


Date,  time,  and  ph 
12:30  p.ra.,  Sheraton 
900  South  Orme  St., 

Type  of  meeting 
Open  subcommittee 
p  m.  to  2  p.m.:  open 
p  m.  to  3  p.m.,  unlesf 
participation  does  no 
Jean  H.  McKay.  Officii 
Special  Health  Issues 
Drug  Administration 
Lane,  Rockviile,  MD 
0104. 

General  function  o 
National  Task  Force 
Development  shall 
and  provide  creative 
rapid  development 
treatments  for  humar 
immunodeficiency  v 
and  its  sequelae.  It  a 
issues  related  to  such 
provides  options  for 
these  barriers. 

Open  task  force 
subcommittee  will 
discuss  issues  on  the 
development  of  drug  i 
immunodeficiepcy  s 
from  the  perspective 


.  July  19. 1994. 

vJational  Hotel. 
jLrlington,  VA. 

contact  person. 
discussion.  12:30 

ublic  hearing.  2 

public 

last  that  long; 

of  AIDS  and 

(HF-12).  Food  and 

5600  Fishers 

0857,301^143- 


<in 
i<i  Bnt 


f  he  task  force.  The 

AIDS  Drug 

ify  any  barriers 
options  for  the 

evaluation  of 


and 


i  rus  (HIV)  infection 
advises  on 
barriers,  and 
I  he  elimination  of 


1  ;o 


dii  cussi 


pi  esent, 


ion.  The 
,  hear,  and 
barriers  to  the 
for  acquired 
][ndrome  (AIDS) 
of  the 


subcommittee  members,  members  of  the 
Federal  govemxnent.  and  the  public. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
wTiting.  on  issues  pending  before  the 
task  force.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  13. 1994,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Subcommittee  Meetirtg  of  the  National 
Task  Force  on  AIDS  Drug 
Development  on  Public/Private  Issues 

Date,  time,  and  place.  July  19, 1994. 
1  p.m..  Sheraton  National  Hotel.  South 
Ballroom.  900  South  Orme  St., 
-Arlington.  VA. 

Type  of  meeting  and  contact  person. 
Open  subcommittee  discussion.  1  p.m. 
to  3  p.m.;  open  public  hearing.  3  p.m. 
to  4  p.m.,  unless  public  participation 
does  not  last  that  long;  Jean  H.  McKay. 
Office  of  AIDS  and  Special  Health 
Issues  (HF-12).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockviile,  MD  20857.  301-443-0104. 

General  function  of  the  task  force.  The 
National  Task  Force  on  AIDS  Drug 
Development  shall  identify  any  barriers 
and  provide  creative  options  for  the 
rapid  development  and  evaluation  of 
treatments  for  HIV  infection  and  its 
sequelae.  It  also  advises  on  issues 
related  to  such  barriers,  and  provides 
options  for  the  elimination  of  these 
barriers. 

Open  task  force  discussion.  The 
subcommittee  will  present,  hear,  and 
discuss  issues  on  the  barriers  to 
collaboration  on  AIDS  drug 
development  from  the  perspective  of  the 
subcommittee  members,  members  of  the 
Federal  government,  and  the  pubhc. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
WTiting.  on  issues  pending  before  the 
task  force.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  p)erson  before  July  13, 1994.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 


deliberatioD.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 


meeting. 


Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane.  Rockviile,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 


Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockviile,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9.a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated;  June  30. 1994. 
Linda  A.  Suvdani, 

Interim  Deputy  Commissioner  for  Operations. 
|FR  D(x:.  94-16366  Filed  7-6-94;  8:45  ami 

BILLING  CODE  4160-01-F 


Social  Security  Administration 

Social  Security  Acquiescence  Ruling 
94-2(4)— Lively  v.  Secretary  of  Health 
and  Human  Services,  820  F.2d  1391 
(4th  Cir.  1987>-Effect  of  Prior 
Disability  Findings  on  Adjudication  of 
a  Subsequent  Disability  Claim  Arising 
Under  the  Same  Title  of  the  Social 
Security  Act— Titles  11  and  XVI  of  the 
Social  Security  Act 

AGENCY:  Social  Security  Administration, 
HHS. 

,    ACTION:  Notice  of  Social  Security 
Acquiescence  Ruling. 


SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(2)  published  January  ll, 
1990  (55  FR  1012),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Acquiescence  Rule  94-2(4)7 
EFFECTIVE  DATE:  July  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Sargent,  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Blvd.,  Baltimore,  MD  21235.  (410)  965- 
1695. 

SUPPLEMENTARY  INFORMATION:  Although 

not  required  to  do  so  pursuant  to  5 
U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance 
with  20  CFR  422.406(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Government  has 
decided  not  to  seek  further  review  of 
that  decision  or  is  unsuccessful  on 
further  review. 


reqi 
eva 
dis£ 
an  i 
Apf 


Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockviiie,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  Q.a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  June  30. 1994. 
Linda  A.  Suvdain, 

Interim  Deputy  Commissioner  for  Operations. 
jFR  D<x:.  94-16366  Filed  7-6-94;  8:45  ami 
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Social  Security  Administration 

Social  Security  Acquiescence  Ruling 
94-2(4)— Lively  v.  Secretary  of  Health 
and  Human  Services,  820  F.2d  1391 
(4th  Cir.  1987>— Effect  of  Prior 
Disability  Findings  on  Adjudication  of 
a  Subsequent  Disability  Claim  Arising 
Under  the  Same  Title  of  the  Social 
Security  Act— Titles  II  and  XVI  of  the 
Social  Security  Act 

AGENCY:  Social  Security  Administration, 
HHS. 

,    ACTION:  Notice  of  Social  Security 
Acquiescence  Ruling. 


SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(2)  published  January  11. 
1990  (55  FR  1012),  the  Commissioner  of 
Social  Security  gives  notice  of  Sociaj^ 
Security  Acquiescence  Rule  94-2(4). 
EFFECTIVE  DATE:  July  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Sargent,  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Blvd.,  Baltimore,  MD  21235,  (410)  965- 
1695. 

SUPPLEMENTARY  INFORMATION:  Although 

not  required  to  do  so  pursuant  to  5 
U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance 
with  20  CFR  422.406(b)(2). 

A  Social  Security  Acquiescence 
RuJing  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Apf)eals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Government  has 
decided  not  to  seek  further  review  of 
that  decision  or  is  unsuccessful  on 
further  review. 


We  will  apply  the  holding  of  the 
Court  of  Appeals  decision  as  explained 
in  this  Social  Security  Acquiescence 
Ruling  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
Fourth  Circuit.  This  Social  Security 
Acquiescence  Ruling  will  apply  toall 
determinations  and  decisions  made  on 
or  after  July  7,  1994.  If  we  made  a 
determination  or  decision  on  vour 
application  for  benefits  between  June 
29,  1987,  the  date  of  the  Court  of 
Appeals'  decision  and  July  7,  1994.  the 
effective  date  of  this  Social  Security 
Acquiescence  Ruling,  you  may  request 
application  of  the  Social  Security 
Acquiescence  Ruling  to  your  claim  if 
you  first  demonstrate,  pursuant  to  20 
CFR  404.985(b)  or  416.1485(b),  that 
application  of  the  Ruling  could  change 
our  prior  determination  or  decision. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
-    will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 
20  CFR  404.985(e)  or  416.1485(e).  If  we 
decide  to  relitigate  the  issue  covered  by 
this  Social  Security  Acquiescence 
Ruling  as  provided  for  bv  20  CFR 
404.985(c)  or  416.1485(c),  we  will 
publish  a  notice  in  the  Federal  Register 
stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Securitv- 
Disability  Insurance;  93.803  Social  Security- 
Retirement  Insurance;  93.805  Social  Security- 
Survivors  Insurance;  93.806-Speci8l  BftneHts 
for  Disabled  Coal  Miners;  93.807- 
Supplemenfal  Security  Income.) 

Dated:  May  11. 1994. 
Shirley  S.  Chater, 
Commissioner  of  Social  Security. 

Acquiescence  Ruling  94-2(4) 

Lively  v.  Secretary  of  Health  and 
Human  Services,  820  F.2d  1391  (4th  Cir 
- 1987)— Effect  of  Prior  Disability 
Findings  on  Adjudication  of  a 
Subsequent  Disability  Claim  Arising 
Under  the  Same  Title  of  the  Social 
Sefjurity  Act— Titles  II  and  XVI  of  the 
Social  Security  Act. 

Issue 

Whether,  in  making  a  disability 
determination  or  decision  on  a 
subsequent  disability  claim  with  respect 
to  an  unadjudicated  period,  an 
adjudicator  must  adopt  a  finding 
regarding  a  claimant's  residual 
functional  capacity,  or  other  finding 
required  under  the  applicable  sequential 
evaluation  process  for  determining 
disability,  made  in  a  final  decision  by 
an  Administrative  Law  Judge  or  the 
Appeals  Council  on  a  prior  disability 


claim  arising  under  the  same  title  of  the 
Social  Security  Act.* 

Statute/Regulation/Ruling  Citation 

Section  205(a)  and  (h)  and  1102  of  the 
Social  Security  Act  (42  US  C.  405(a) 
and  (h)  and  1302).  20  CFR  404.955. 
404.957(c)(1).  404.981.  416  1455. 
416.1457(c)(1).  416.1481. 

Circuit 

Fourth  (Maryland.  North  Carolina. 
South  Carolina,  Virginia,  West  Virginia) 
Uvely  V.  Secretary  of  Health  and  Human 
Services.  820  F.2d  1391  (4th  Cir.  l<^Hr) 

Applicability  of  Ruling 

The  Ruling  applies  to  determinations 
or  decisions  at  all  levels  of  the 
administrative  review  process  (i  e  . 
initial,  reconsideration,  Administraii\e 
Law  Judge  hearing  and  Appeals 
Council). 

Description  of  Case 

In  a  decision  dated  October  19.  1P81. 
an  Administrative  Law  Judge  found  that 
the  plaintiff,  Mr.  Lively,  was  not 
disabled  under  Rule  202.10  of  the 
medical-vocational  guidelines.  20  CFR 
Part  404,  Subpart  P,  Appendi.^  2.  and 
denied  his  application  for  disability 
insurance  benefits.  In  applying  Rule 
202.10,  the  Administrative  Law  Judge 
found  that  Mr.  Lively  had  the  residual 
functional  capacity  tor  light  work.  The 
decision  that  Mr.  Lively  was  not  entitled 
to  disability  insurance  benefits  became 
the  final  decision  of  the  Secretary  and 
was  affirmed  by  the  district  court. 

The  plaintiff  filed  a  second 
application  for  disability  insurance 
benefits  on  December  14, 1983.  After 
holding  a  hearing,  an  Administrative 
Law  Judge  concluded  that  the  plaintiff 
was  not  entitled  to  disability  insurance 
benefits.  The  Administrative  Law  Judge 
determined  that  Mr.  Lively  retained  the 
functional  capacity  for  the  performance 
of  work  activity  of  any  exertional  level 
on  and  prior  to  December  31, 1981.  the 
date  his  insured  status  expired.  The 
Administrative  Law  Judge  did  not 
discuss  in  his  decision  the  1981  finding 
by  another  Administrative  Law  Judge 
that  the  plaintiff  had  the  residual 
functional  capacity  to  do  only  light 
work.  This  decision  became  the  final 
decision  of  the  Secretary  and  was 
appealed  to  the  district  court.  The  case 
was  referred  to  a  United  States 
Magistrate  who  found  that  the  evidence 
before  the  Administrative  Law  Judge  on 
the  plaintiffs  1983  apphcation  was 
sufficient  to  sustain  the  Secretary's 


•  Although  Lively  was  a  fille  11  ca<*..  i-.TrMai 
principles  also  apply  to  title  XVL  Ther*fore.  this 
Ruling  extends  to  both  title  11  and  title  XVI 
disability  claims. 
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decision  that  the  plaintiff  was  not 
disabled  as  of  Decenlber  31, 1981.  The 
district  court  adopted  the  Magistrate's 
Report  and  Recommendation.  Mr. 
Lively  then  appealed  to  the  United 
States  Court  of  Appt  a!s  for  the  Fourth 
Circuit. 

Holding 

The  Fourth  Circui  stated  that: 


ttat 


Congress  has  clearly  brovided 
that  res  judicata  prevei  ts 
the  Secretary's  finding! 
Social  Security  cases 
42U.S.C.  §  405(h),  andkhe 
r«^adily  applied  res  judipata 
Secretary  &x)m  reachin 
result  io  a  second  procied 
evidence  that  has  alreai  ly 
claimant's  favor  in  an  e  ul 


aje 


La 


:at. 


The  court  noted  that 
became  55  years  of 
the  Administrative 
connection  with  the 
benefits,  found  that 
limited  to  light  work 
noted  that  a  person 
education  and  vocation 
who  is  55  years  of 
limited  to  hght  work 
considered  disabled 
of  the  medical-vocationa 
CFR  Part  404.  Subpart 
The  court  found  it  i 
Mr  Lively's  coodi 
much  in  two  weeks 
perform  medium  wo 
court  held: 


by  statute 
reappraisal  of  both 
and  his  decision  in 
have  become  final, 
courts  have 
to  prevent  the 
an  inconsistent 
ing  based  on 
been  weighed  in  a 
I  ier  proceeding. 

the  plaintiff 

two  weeks  after 

w  Judge,  in 
Irst  application  for 

.  Lively  was 
The  court  further 
ith  the  plaintiffs 
al  background 

or  older  and 
would  be 
jnderRule  202.02 
1  guidelines,  20 

P,  Appendi.x  2. 
nJ[;onceivable  that 

had  improved  so 

to  enable  him  to 
k.  Accordingly  the 


ags 


itinn 
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Principles  of  finality 
fairness  * 

must  shoulder  the  burden 
that  the  claLmant's  condition 
sufficiently  to  indicate 
cafwbie  of  performing 
lEIvideoce.  not  considelrd 
prpce3ding.  would  be 
independent  bAsis  to  si^tai 
cont.'-arv  to  the  final  ear 


issi  es 


Statement  as  to  How 
From  SSA  Policy 

Under  SSA  poUcy, 
or  decision  on  a  d 
become  final,  the  Agi  i 
administrative  res  ju 
to  a  subsequent  disal 
the  same  Utie  of  the 
parties,  facts  and 
both  the  prior  and 
However,  if  the  s: 
involves  deciding 
is  disabled  during  a 
adjudJcated  in  the  fir 
or  decision  on  the  pr 
considers  the  issue  o 
respect  to  the  unadju  d 
be  a  new  issue  that 
application  of  adm 
judicata.  Thus,  when 
subsequent  disability 
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IMI 


ind  fundamental 
indicatelthat  the  Secretary 
of  demonstrating 
had  improved 
hat  the  claimant  was 
ium  work.  •   *   * 
in  the  earlier 
nte<led  as  an 
n  a  finding 
ler  finding. 
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Lively  Differs 


su  jsequent  ( 


if  a  determination 
lility  claim  has 
ncy  may  apply 
iicata  with  respect 
ility  claim  under 
iLCt  if  the  same 
are  involved  in 
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uent  claim 
wl  ether  the  claimant 
I  eriod  that  was  not 
al  determination 
or  claim,  SSA 
disability  with 
icated  period  to 
prevents  the 
inistrative  res 
adjudicating  a 
claim  involving  an 


unadjudicated  period.  SSA  considers 
the  facts  and  issues  de  novo  in 
determining  disability  with  respect  to 
the  unadjudicated  period. 

The  United  States  Court  of  Appeals 
for  the  Fourth  Circuit  concluded  that 
where  a  final  decision  of  the  Secretary 
after  a  hearing  on  a  prior  disability 
claim  cMitained  a  finding  about  a 
claimant's  residual  functional  capacity, 
the  Secretary  may  not  make  a  different 
finding  in  adjudicating  a  subsequent 
disability  claim  with  an  unadjudicated 
period  arising  under  the  same  title  of 
the  Act  as  the  prior  claim  unless  there 
is  new  and  material  evidence  relating  to 
theclaimanfs  residual  functional 
capacity. 

Explanation  of  How  SSA  Will  Apply 
the  Decision  Within  the  Circuit 

This  Ruling  applies  only  to  disability 
findings  in  cases  involving  claimants 
who  reside  in  Maryland,  North  Carolina, 
South  Carolina,  Virginia,  or  West 
Virginia  at  the  time  of  the  determination 
or  decision  on  the  subsequent  claim  at 
the  initial,  reconsideration. 
-Administrative  Law  Judge  hearing  or 
Appeals  Council  leveL  It  applies  only  to 
a  finding  regarding  a  claimant's  residual 
functional  capacity  or  other  finding 
required  at  a  step  in  the  sequential 
evaluation  process  for  determining 
disability  provided  under  20  CFR 
404.1520-,  416.920  or  416.924.  or  a 
finding  required  under  the  evaluation 
process  for  determining  disability 
provided  under  20  CFR  404.1578,  as 
appropriate,  which  was  made  in  a  final 
decision  by  an  Administrative  Law 
Judge  or  the  Appeals  Council  on  a  prior 
disability  claim.  When  adjudicating  a 
subsequent  disabihty  claim  with  an 
unadjudicated  period  arising  under  the 
same  title  of  the  Act  as  the  prior  claim, 
adjudicators  must  adopt  such  a  finding 
from  the  final  decision  by  an 
Administrative  Law  Judge  or  the 
Appeals  Council  on  the  prior  claim  in 
determining  whether  the  claimant  is 
disabled  with  respect  to  the 
unadjudicated  period  unless  there  is 
new  and  r.aterial  evidence  relating  to 
such  a  finding. 

jFR  Doc.  94-16418  Filed  7-6-94;  6:45  am) 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Latx>ratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA.  HHS). 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Sulipart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979,  11986).  A  simflar.notice 
listfng  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete.the  certification 
process.  If  any  listed  laboratory's    - 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  fists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  ft-om  the  monthly  listing 
thereafter. 

FOR  FURtHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh.  Division  of  Workplace 
Programs,  Room  13-A-54,  56tJ0  Fishers 
Lane,  Rockville.  Maryland  20857;  Tel.; 
(301)  443-6014. 

SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L..100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies."  sets  strict  standards  which  ' 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  whicn  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 


letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc.,  »>24 
Grassmere  Park  Road.  Suite  21,  Nashville, 
TN  37211.615-331-5300 
Alabama  Reference  Laboratories,  Inc..  543  • 
South  Hull  Street,  Montgomerv,  AL  36103, 
80O-541-4931/205-263-5745' 
Allied  Clinical  Laboratories,  201  Plaza 
Boulevard,  Hurst.  TX  76053.  817-282- 
2257 
Aineri(  im  Medical  Laboratories.  Inc.,  14225 
NcwbriKjk  Drive.  Chantilly.  VA  22021, 
703-802-6900 
Associated  Pathologists  Laboratories,  Inc., 
4230  South  Bumham  Avenue,  Suite  250, 
-  Us  Vegas,  NV  89119-5412,  702-733-7866 
.Associated  Regional  and  Universitv 
Patfiolojpsts.lnc  (ARUPJ.  500  (jiipefa 
Way,  Salt  LakeQty,  LTT  84108.  801-583- 
2787 
Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630.  Exit7.  Little  Rock. 
AR  72205-7299  501-227-2783  (forroerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 
B,iyshore  Clinical  Laboratory.  4555-W. 
Schroeder  Drive,  Brown  Deer,  Wl  53223, 
414-355-4444/800-877-7016  . 
Bioran  Medical  l^atxjratory,  415 
Massachusetts  Avenue,  Cambridge.  MA " 
02139,617-547-8900 
Odars  Medical  Center.  Department  of 
Pathology,  1400  Northwest  12th  Avenue, 
Miami,  PL  33136,  305-325-58  JO 
Onter  for  Laboratory  Services,  a  DivisioH  of 
LabOne,  Inc.,  8915  Lenexa  Drive,  CKerland 
Park,  Kansas  66214,  913-888-3927 
( j-ntinela  Hospital  Ainport  Toxicology 
Laboratory,  9601  S  Sepulveda  Blvd..  Los 
Angeles.  CA  90045.  310-215-6020 
Clinical  Reference  Lab,  11850  West  85th 

Street.  Lenexa.  KS  66214,300-445-6917 
OimpuChera  Laboratories,  Inc.,  A  Subsidiary 
of  Roche  Biomedical  Laboratory,  3308 
Chapel  Hill/NelsoD  Hwy.,  Research 
Triangle  Park.  ,NC  27709.  919-549-8263/ 
800-833-3984 
(>)mpi>Chem  Laboratories,  Special  Division, 
3308  Chapel  HiJl/Nelson  Hwy.,  Research 
Triangle  Park,  KC  27709,  919-549-8263    ' 
0>x  Mttdicol  Centers,  Department  of 

Toxicology,  1423  North  Jeffereon  Avenue. 
Springfield.  MO  65802.  800-876-3652/ 
417-836-3093 
C!'F  MetPath  Laboratories.  21007  .SijiKhgate 
F'ark  Boulevard,  Qeveland,  OH  44 137- 
3054  (Outside  OH)  80O-338-0166/(ltside 
OH)  80O-362-fl913  (formerly  Southgatc 
Medical  Laboratory;  Southgate  Meilical 
Services,  Inc.) 
D.Tmon/MetPath,  8300  Esters  Blvd.,  Suite 
900,  Irving,  TX  75063  214-929M0535 
(formerly:"  Damon  Clinical  Laboratories) 
Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory.  Great  Lakes,  IL  Building  38-H, 
Great  Lakes,  I L  60088-5  223,  708-688- 
2045/708-688-m71 
EK'pt.  of  the  Navy,  Navy  Drug  Screening  - 
Laboratory,  Norfolk.  VA,  1321  (Jilbert 


letter  of  certification  from  SAMIISA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  InL.,  »i24 
Grassmere  Park  Road,  Suite  21,  Nashville, 
TN  37211.615-331-5300 
Alnbama  Reference  Laboratories.  Inc..  543  • 
South  Hull  Street,  Montgomerv,  AL  36103, 
800-541-4931/205-263-5745' 
A 1 1  ied  Clinical  Laboratories.  201  Plaza 
Boulevard,  Hiirst,  TX  76053.  817-282- 
2257 
Aineri<  an  Medical  Laboratories.  Inc.,  14225 
NcwbriKjk  Drive,  Chantilly.  VA  22021, 
703-802-6900 
Associated  Pathologists  Laboratories,  Jnc, 
4230  South  Bumham  Avenue,  Suite  250, 
-  Us  Vegas,  NV  89119-5412.  702-733-78l>6 
Associatfd  Regional  and  Universitv 
Patbologists.lnc.  (AR'JP).  500  (jiipeta 
Way,  Salt  LakeQty,  Ut  84108.  801-583- 
2787 
Baptist  Medical  Center — ToxicoKigy 
Laboratory.  9601  1-630.  Exit7.  Little  Rock, 
AR  72205-7299  501-227-2783  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 
B.iyshore  Clinical  Laboratory,  4555-W. 
Schroeder  Drive,  Brown  Deer.  VVI  53223, 
414-355-4444/800-677-7016 
Bioran  Medical  Laboratory,  415 
Massachusetts  Avenue,  Cambridge.  MA ' 
02139,617-547-8900 
Odars  Medical  Center,  Department  of 
Pathology,  1400  Nortbwest  12th  Avenue. 
Miami.  FL  33136.  305-325-58 K) 
Ontor  for  Laboratory  Services,  a  Division  of 
LabCine,  Inc.,  8915  Lenexa  Drive,  CKerland 
Park.  Kansas  66214,  913-688-3927 
Ontinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd..  Los 
Angeles.  CA  90045.  310-215-«)2a 
Clinical  Reference  Lab,  11850  West  85tb 

Street,  Lenexa.  KS  66214,300-445-6917 
CompiiChem  Laboratories,  Inc.,  A  Sutwidiary 
of  Roche  Biomedical  Laboratorv.  3308 
Chapel  Hill/NelsoD  Hwy..  Research 
Triangle  Park.  .NC  27709.  919-549-8263/ 
800-833-3984 
0)mpi>Chem  Laboratories.  Special  Division, 
3308  Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park,  NC  27709,  919-549-8263    ' 
Cox  Mttdical  Centers,  Department  of 

Toxicology,  1423  North  {effenson  Avenup. 
Springfield.  MO  65802.  800-876-3652/ 
417-836-3093 
Ci'F  MetPath  Laboratories.  21007  .SoiKhgate 
Park  Boulevard,  Cieveland.'OH  44 137- 
3054  (tJutside  (3H)  800-338-0166/(I%ide 
OH)  800-362-6913  (formerly  Southgatc 
Medical  Laboratory;  Southgate  Meifical 
Services.  Inc.) 
D-imon/MetPath,  8300  Esters  Blvd.,  Suite 
900,  Irving.  TX  75063  214-929-0535 
(formerly:"  Damon  Clinical  Laboratories) 
Dept.  of  the  Navy.  Navy  Drug  Screening 
Laboratory.  Great  Lakes.  IL  Building  38-H, 
Great  Lakes,  IL  60088-5223,  708-688- 
2045/706-688-m71 
D»'pt.  of  the  Navy,  Navy  Drug  Screening  . 
Laboratory,  Norfolk,  VA,  1321  (Gilbert 
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.Street.  Norfolk,  VA  23511-2597.  804-444- 
8069  ext.  317 
Dfxtors  Laboratory,  Inc..  P.O.  Box  2658,  2906 
Julia  Drive,  Valdosta.  GA  31604,  912-244- 
4468 
Drug  Labs  of  Texas,  15201  J-10  East.  Suite 
125.  Channelview.  TX  77530,  713-457- 
3784 
DnigiVwf,  Division  of  Laboratory  of 
Patiiology  of  Seattle.  Inc..  1229  Madison 
St.,  Suite  500,  Nordstrom  Medical  Tower. 
Seattle,  WA  98104  800-696-0180/206- 
366-2672  (formerly:  Laboratory  of 
Pathology  of  Seattle,  Incl 
DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Road,  Warminster.  PA  18974, 215-674- 
9310 
Eagle  Forensic  Laboratory,  Inc  ,  950  .N 
Federal  Highway.  Suite  306,  Pompaao 
Beach,  FL  33062,  305-946— »324 
ElSohly  Laboratories.  Inc..  5  IndusUial  Park 
Drive.  Oxford,  MS  38655.  601-236-2609 
(moved  6/16/93) 
EXPRES.SLAB.  INC.,  405  Alderson  Stn*t. 
.Schofield.  Wl  54476,  800-627-6200 
(formerly:  Alpha  Medical  Laboratory.  Inc., 
Employee  Health  Assurance  Group) 
General  Medical  Laboratories.  36  South 
Brooks  Street.  Madison.  Wl  53715. 606- 
267-6267 
Harrison  Laboratories,  Inc.,  9930  W.  Highway 
60,  Midland.  TX  79706.  800-725-3764/ 
915-563-3300  (formerly:  Harrison  » 
.   Associates  Forensic  Laboratories) 
Healthr^e/MetPath.  24451  Telegraph  Road. 
Southfield,.MI  48034.  Inside  Ml;  800-328- 
.'4142/Outside  Ml:  600-225-9414  (formerly: 

HcaltbCare/Preferred  Laboratories) 
Jewish  Hospital  of  Cincinnati.  Inc.  3200 
Burnet  Avenue.  Qncimiati.  OH  45229, 
513-569-2051 
Laboratory  Specialists.  Inc..  113  Jarrell  Drive, 

Belle  Chasse,  LA  70037,  504-392-7961 
Marsbfield  Laboratories,  1000  North  Oak 
Avenue,  Marshfield,  Wl  54449,  715-389- 
3734/800-222-5835 
Med-Chek/Damon..4900  Perry  Highway, 
Pittsburgh.  PA  1 5229.  41 2-^31-7200 
(formerljr:  Med-Chek  Laboratories.  Inc.) 
-MedExpress/Natfonal  Laboratorv  Center. 
4022  Willow  Lake  Boulevard.Memphis, 
TN  38175,  901-79&-1515 
Medical  College  Hospitals  Toxiujlogy 
Laboratory,  Department  of  Patiiology.  3000 
Arlington  Avenue,  Toledo.  OH  43699- 
0006,419-381-5213 
Medical  Science  Laboratories,  11020  W. 
Plank  Court.  Wauwafosa,  Wl  53226. 414- 
476-3400 
MedTox  Laboratories,  Inc..  402  W.  County 
Koad  D,  St.  Paul.  MN  55l  12.  800-832- 
3244/612-636-7466 
Methodist  Hospital  of  Indiana.  Inc.. 
Departnient  of  Pathology  and  Laboratory 
Medicine.  1701  N.  Senate  Boulevard. 
Indianapolis,  IN  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Avenue, 
Peoria.  IL  61636.  80O-752-1835/.3O9-671- 
5199 
MetPath,  Inc.,  1355  Mittel  Boulevard,  Wood 

Dale,  IL  60191,  708-595-3888 
MetPath,  Inc.,  One  Malcolm  Avenue, 
Teterboro,  NJ  07608.  201-393-5000 
Metropolitan  Reference  Laboratories.  Inc.. 
2320  Schuetz  Road.  St.  Louis,  MO  63146. 
800-288-7293 


National  Center  for  Fort^nsic  Science.  1901 
Sulphur  Spring  Road.  Baltinrare.  MD 
21227,  410-536-1485  (formerly:  Maryland 
Medical  Laboratory,  Inc.) 
National  Drug  Assessment  Corporation,  5419 
South  Western.  Oklahoma  City,  OK  73109 
800-749-3784  (formerly:  Med  Arts  Lab) 
National  Health  Laboratories  Incorporrjted, 
5601  Oberlin  Drive,  Suite  100,  San  Diego 
CA  92121.  61^-155-1221 
National  Health  Laboratories  IncorpotBUrd. 
2540  Empire  Drive.  Winston-Salem.  NC 
27103-*710,  Outside  NC:  919-760^620/ 
80O-334-8627/Inside  NC:  800-642-0894 
National  Health  Laboratories  Incorporated, 
d.b.a.  National  Reference  Liboralory. 
Substance  Abuse  Division,  1400  Donelsnn 
Pike,  Suite  A-15,  Nashville.  TN  37217. 
615-360-3992/800-800-^522 
National  Health  Laboratories  Incorporated. 
13900  Park  Center  Road,  Hemdon.  VA 
22071.703-742-3100 
National  Psychopharmacology  Labomlory. 
Inc..  9320  Park  W.  Boulevard.  Knoxville 
TN  37923, 800-251-9492 
National  Toxicology  Laboratories.  Inc,  1100 
California  Avenue.  Bakersfield.  CA  93304, 
805-322-4250 
Nichols  Institute  Substance  Abuse  Testing 
(NISAT).  7470-A  Mission  Valley  Road.  San 
Diego.  CA  92108-4406.  800-446-4726/ 
619-686-3200  (formerly:  Nichols  Institute) 
Northwest  Toxicology.  Inc,  1141  E.  3900 
South.  Salt  Lake  Gty.  UT  84124.  800-322- 
3361 
Ocxupational  Toxicology  Laboratorie.s.  Im... 
2002  20th  Street.  Suite  204A.  Kenner.  LA 
70062.  504-465-0751 
Oregon  Medical  Laboratories.  P.O.  Box  972. 
722  East  11th  Avenue.  Eugene.  OR  97440- 
0972.503-687-2134 
Pathology  Associates  Medical  Laboratories. 
East  11604  Indiana.  Spokane,  WA  99206. 
509-926-2400 
PDLA,  Inc  <Princeton).  100  Corporate  (kiart, 
So.  Plainfield,  .\|  07080.  908-769-6500/ 
800-237-7352 
PharmCbem  Laboratories,  Inc,  1505-A 
O'Brien  Eirive.  Menio  Park.  CA  94025.  415- 
328-6200/800-446-51 77 
PbarmChem  Laboratories,  Inc,  Texas 
Division,  7606  Pebble  Drive,  Fori  Wo.-lh. 
TX  76116.  817-595-0294  (formerly:  Harris 
Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800  We«rt 
110th  Street.  Overiand  Park,  KS  66210. 
913-338-M)70/800-821-3627  (formerly 
Physicians  Reference  Laboratory 
Toxicology  Laboratory) 
Poisonlab.  Inc..  7272  Clairemont  Mesa  Road, 
.San  Diego.  CA  921 11.  619-279- 2600/800- 
862-7272 
Precision  .^nalytical  Laboratories.  Inc.  13300 
Blanco  Road,  Suite  #150,  San  Aotonio.  TX 
78216.210-493-3211 
l*uckett  Laboratory,  4200  Mamie'Street.  • 

Hattiesburgh.  MS  39402.  601-264-3856/ 
800-844-8378 
Regional  Toxicology  Services,  15305  N.E. 
40th  Stret^t.  Redmond.  WA  98052.  206- 
682-3400 
Roche  Biomedical  Latjoratories.  Inc  ,  1 120 
Stateline  Road,  .Southaven.  MS  38671, 
601-342-1286 
Roche  Biomedical  Laboratories.  Inc.,  69  First 
Avenue,  Raritan,  NI  06669.  800-437-4986 
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Saint  Joseph  Hospita 

601  N.  30th  Street. 

2197,  402-449-t940 
Scientific  Testing 

Southlake  Blvd. 

804-378-9130 
Scott  &  White  Drug 

S.  25th  Street, 

749-3788 
S.E.O.  Medical  Laboi^tories 

Suite  500.  Albuqu 

848-8800 
Sierra  Nevada  Labor 

Street,  Reno,  NV  8*502 
SmithKline  Beecharr 

7600  Tyrone  Aven 

818-376-2520 
SmithKline  BeecharHCI 

801  East  Dixie  Avepue 

32748,  904-787-' 

Physicians  Laboratry] 
SmithKline  BeechaniCl 

3175  Presidential 

30340,  404-934-9J05 

SmithKline  Bio-Sc 
SmithKline  Beecha^^CI 

506  E.  State  Parkw  ly 

60173.  708-885-2(|l0 

International  Toxi 
SmithKline  Beechan^Cl 

400  Egypt  Road 

800-523-5447  (fortner 

Science  Laboratori  's 
SmithKline  Beecharr 

8000  Sovereign 

214-638-1301  (fortierly 

Science  Laboratories) 
South  Bend  Medical 

Lafayette  Boulevarji 

4666l,21»-234-^   76 
Southwest  Laborator  es 

Road,  Suite  6.  Terr  pe 

8507 
St.  Anthony  Hospita 

Laboratory).  P.O. 

Street.  Oklahoma 

272-7052 
St.  Louis  University 

Laboratory.  1205 

63104,  314-577-i 
Toxicology  &  Drug 

University  of  Missouri 

301  Business  Loop  70 

Columbia.  MO  65 
Toxicology  Testing 

79th  Avenue.  Miailii 

2260 
TOXWORX  Uboratofies 

Avenue.  Woodlanc 

226-4373  (formerl 

Inc.;  Abused  Drug 

Bio- Analytical,  a 

Laboratories,  Inc 
UNILAB,  18408  Oxnird 

91356,  800^92-0)  00/818 

(formerly:  MetVVes 
•  Laboratory) 

The  following 
the  Program  on  June 


Toxicology  Laboratory, 
Omaha,  NE  68131- 


La  loratories.  Inc.,  463 
R  chmond.  VA  23236, 


500  Walter  NE, 
<rque,  NM  87102,  505- 

<  tories.  Inc.,  888  Willow 
800-648-5472 
Clinical  Laboratories, 
le.  Van  Nuys.CA  91045. 

inical  Laboratories. 
.  Leesburg.  FL 
(formerly:  Doctors  & 


mical  Laboratories, 
ive.  Atlanta,  GA 
(formerly: 
ence  Laboratories) 
inical  Laboratories, 
Schaumburg,  IL 
(formerly: 
i<  ology  Laboratories) 

"inical  Laboratories. 
N^jrristown.  PA  19403. 
ly:  SmithKline  Bio- 
) 
Clinical  Laboratories. 
Dallas,  TX  75247. 
SmithKline  Bio- 


Federal  Register  /  Vol.  59,  No.  129  /  Thursday.  July  7,  1994  /  Notices 


Federal  Register  / 


ing  Laboratory.  600 
e,  TX  76504.  800- 


F'oundation.  Inc..  530  N. 
.South  Bend.  IN 


2727  W.  Baseline 
.AZ  85283. 602-438- 


(Toxicologv 

205.  1000  N.  Lee 
ity.  OK  73102,  405- 


Edx 


orensic  Toxicology 
Lane,  St.  Louis,  MO 


C  irr 

8(  28 

\'  on 


2)3 
S;rv 


itoring  Laboratory, 
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West,  Suite  208, 
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ice.  Inc.,  5426  N.W. 
FL  33166, 305-593- 


Inc..6160Variel 
Hills,  CA  91367,  818- 
:  Laboratory  Specialists. 
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Street.  Tarzana.  CA 
343-8191 
BPL  Toxicology 

labc  ratory  withdrew  from 
15: 


National  Health  Laboratories  Incorporated. 

75  Rod  Smith  Place.  Cranford.  NJ  07016- 

2843.908-272-2511 

The  following  laboratory  will  be 
withdrawing  on  July  8: 
Hermann  Hospital  Toxicology  Laboratory. 

Hermann  Professional  Building.  6410 

Fannin.  Suite  354.  Houston.  TX  77030. 

713-793-6080 

Patricia  S.  Bransford, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
[FR  Doc.  94-16529  Filed  7-6-94:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-94-1731;  FR-3611-U-02] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  infonnatipn  • 
collection  requirement  described  belojv 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-OO5O.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 


required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35), 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the  . 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequenrv  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  June  23,  1994. 
John  T.  Murphy, 

Director,  Information  Resources  ^Janagement 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  ONIB 

Proposal:  Consolidated  Plan  for 
Community  Investment  (FR-3611). 

P^J/ce;  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  State 
and  units  of  general  local  government 
are  required  to  submit  to  HUD  and  to 
implement  a  Comprehensive  Housing 
Affordability  Strategy  (CHAS)  as  a     . 
condition  for  receiving  funds  made 
available  under  Title  1  of  the  National 
Affordable  Housing  Act,  the  United 
States  Housing  Act  of  1937,  the  Housing 
and  Community  Development  Act  of 
1974.  and  the  Stewart  B.  McKinney 
Homeless  Assistance  Act. 

■  Form  Number:  HUD-40090-A  and 
40091-A. 

Hesi^ndents:  State  or  Local 
Governments. 

Frequency  of  Submission: 
Recordkeeping  and  Annually.. 

Reporting  Burden: 


Information  Collection 
Recordkeeping  ^.. 


Total  Estinmted  Burden  Hours: 
424,250. 

Sfofiis;  Revision. 

Contact:  Salvatore  Sclafani.  HUD, 
(202)  708-1283;  Joseph  F.  Lackey.fr., 
OMB,  (202)  395-7316. 

Dated  fune  23, 1994. 
jFR  Doc.  94-16433  Filed  7-6-04;  8  45  am) 
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[Docket  No.  N-94-1346;  FR-1 76 1-^4-03] 

Submis.jion  of  Proposed  information 
Collection  to  OMB 

AGENCY:  Office  of  Administrafioir,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr , 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Buildine,  Washington. 
DC  20503. 

FOR  FURTHER  INFOR.MATION  CONTACT: 


Infomnation  Coliection 


Total  Estimated  Burden  Hours:  86.739 
Status:  Reinstatement  with  changes 
Contact:  Eugene  R.  Fogel,  HUD,  (202) 

708-3287;  Joseph  F.  Lackey,  Jr.,  OMB 

(202)395-7316. 

Date:  June  24,  1994. 
IFR  Doc  94-16432  Filed  7-6-94;  8;45  am) 
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Information  Coliectton  .......... 

Recordkeeping  ^ 


Total  Estimated  Burden  Hours: 
424,250. 

Sfafiis:  Revision. 

Contact:  Salvatore  Sclafani,  HUD, 
(202)  708-1283;  Joseph  F.  Lackey,  ^r 
OMB,  (202)  395-7316. 

DatPd  fune  23, 1994 
IFR  Doc.  94-16433  Filed  7-&-(M;  8.45  dm| 

BILLING  CODE  «2tO-0t-M 


[Docket  No.  f*-94-1346;  FR-1761-N-031 

Submis.jion  of  Proposed  information 
Coliection  to  OMB 

AGENCY:  Office  of  Administrafjonr.  HIID. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
inyited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  OfTice  of 
Management  and  Budget,  New 
Executive  Office  Building.  WashinRton. 
DC  20503. 

FOR  FURTHER  INFOR.MATION  CONTACT: 


Number  of 
respondents 


Fre- 
_      quency 
of  re- 
sponse 


950 
950 


Kay  F.  Weaver,  Reports  Ma.iagement 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7lh  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained      - 
from  Ms.  Weaver. 

SUPPI.EMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  R.  duction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collectfon  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  descTiption  of  the 
'  need  for  the  information  and  its 
proposed  use;  (4)^  the  agency  fonn 
number,  rf  applicable;  [5]  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Hours  per 
response 


Burden 

hours 


416 
39 


395200 
29.050 


Authority:  Se<;tion  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(H) 
of  the  Department  of  Housing  and  Urban 
Devolopment  Act,  42  U.S.C  3535(d). 

Dated:  lune  24,  199}. 
Kay  Weaver, 

Acting  Director.  IRM  Policy  and  Management 
Division. 

Notice  of  Sabmission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Loans  for  Housing  for  the 
Elderly  or  Handicapped— Housing 
Assistance  Payments  Contract  and 
Project  Management  (FR-1761) 

Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
This  regulation  will  amend  24  CFR 
Part  885,  which  governs  projects  that 
receive  direct  loans  under  Section  202 
of  the  Housing  Act  of  1959,  and 
housing  assistance  under  Section  8  of 
the  United  States  Housing  Act  of 
1937.  The  rule  will  add  regulatory 
provisions  to  govern  the  housing 
assistance  payments  contract,  projecl 
operations  and  project  management. 
In  addition,  the  rule  proposes  changes 
to  24  CFR  Part  813  to  reflect  the 
addition  of  contract  and  management 
regulations  in  Part  885. 

Form  Number:  None 

Respondents:  Individuals  or 
Households,  Federal  Agencies  or 
Employees,  and  Non-Profit 
Institutions 

Frequency  of  Submission:  Annually.  On 
Occasion,  and  Recordkeeping 

Reporting  Burden: 


Number  of 
respondents 


Fre- 
quency 
of  re- 
sponse 


Hours  per 
response 


Burden 

hou.'s 


Information  CoUectran 


4294 


50 


.404 


8b.739 


Total  Estimated  Burden  Hours:  86.739 
Status:  Reinstatement  with  changes 
Contact:  Eugene  R.  Fogel.  HUD.  (202) 

708-3287;  Joseph  F.  Uckey.  Jr.,  OMB 

(202)  395-7316. 

Date:  June  24,  1994. 
!FR  Doc  94-16432  Filed  7-€-94;  8;45  amj '  - 

BILUNO  CODE  42tft-0>-M      . 


[Docket  Ho.  N-d4-3795] 

Notices  of  Submission  of  Proposed 
Information  Collections  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notices. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  AcL  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer.  Office  of 


IMI 


34854 


Management  and 
Executive  Office ', 
DC  20503. 


Federal  Register  /  Vol.  59,  No.  129  /  Thursday,  July  7,  1994  /  Notices 


B  jdget 


Biild 


New 
ilding.  Washington, 


FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Houiing  and  Urban 
Development.  451  :  th  Street, 
Southwest,  Washin  jton,  DC  20410. 
telephone  (202)  70t  -0050.  This  is  not  a 
toll-free  number.  Cdpies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  i  nay  be  obtained 
from  Ms.  Weaver. 


SUPPt.EMENTARY 
Department  has  su 
for  the  collections 
described  below,  to 
required  by  the 
Act  (44  U.S.C.  Chaf^t 

The  Notices  list 
information:  (1)  the 
information  collect 
office  of  the 
information;  (3)  the 
need  for  this  in 
proposed  use:  (4) 


INFORMATION:  This 

itted  the  proposals 
information,  as 
0MB  for  review,  as 
Paperwork  Reduction 
er35). 

following 
title  of  the 
ion  proposal;  (2)  the 

collect  the 
description  of  the 
fomfetion  and  its 
agency  form 


hmi 
cf 


t  le 


the 


Evaluation 


Total  Estimated  Bu^en  Hours:  3,191 

Status:  New 

Contact:  Priscilla  Pijunella 

708-3700;  Joseph 

(202)395-7316. 

Dale:  June  23. 1994 


Notice  of  Subm 
Information  CollecAon 


Proposal:  Management 
for  Unsubsidized 


Management  Review 
Management  Review 


na 


Total  Estimated  Bu 
Status:  Extension, 

Contact:  Richard  C. 
401-3272:  Joseph 
(202) 395-7316. 

Dated:  June  20. 199-; 

Notice  of  Submissicii 
Information  Collect  ion 


Proposal:  Relocation 
Recordkeeping 
the  Uniform  Relocation 


number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required:  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement  or  revision  of 
an  information  collection  requirement: 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Department. 

Authorty:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 


Dated:  )une  23. 1994, 

John  T.  Murphy, 

Director.  IRM  Policy  and  Management  ' 

Division.  '■ 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

Proposal:  Evaluation  of  the  New 
Congregate  Housing  Services  Program 

Office:  Policy  Development  and 
Research 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
The  evaluation  of  the  Congregate 
Housing  Services  Program  will  test 
the  effectiveness  of  combining 
housing  with  supportive  services  in 
allowing  frail  elderly  and  disabled 
persons  to  continue  to  live  in  their 
own  homes.  The  evaluation  will  also 
document  how  grantees  have 
implemented  their  progranis. 

Form  Number:  None 

Respondents:  Individuals  or  Households 
and  State  or  Local  Governments 

Frequency  of  Submission:  Annually 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hour  per 
response 


Burden 
hours 


3,236 


.986 


3.191 


.  HUD  (202) 
F.  Lackey,  Jr..  0MB 


issi0n  of  Proposed 
to  0MB 


Review  Report 
Vlultifamily 


Housing  Programs  and  Management 
Review  Worksheet 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  information  is  used  by 
coinsuring  lenders  to  evaluate  the 
adequacy  of  project  management 
applying  for  coinsured  loans.  The 
information  is  needed  to  periodically 
monitor  and  evaluate  ongoing 
management  operations  and 


procedures  at  coinsured  projects  with 
regard  to  maintenance  and  security; 
financial  management:  leasing  and 
occupancy;  tenant  management 
relations;  and  general  management 
practices. 

Form  Number:  HUD-9838 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


\  i/orVsheet 
f  ieport 


450 
450 


3,150 
450 


I  den  Hours:  3,600 
changes 
ace.  HUD.  (202) 
F.  Lackey,  Jr..  0MB. 


of  Proposed 
to  0MB 


and  Acquisition 
R^uirements  under 
Assistance 


and  Real  Property  Acquisition 
Policies  Act  of  1970.  as  amended 
(UR.\).  implementing  regulations  at 
49  CFR  Part  24.  and  related  HUD 
program  regulations 

Office:  Community  Planning  and 
Development 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Agencies  that  acquire  real  property  or 
displace  property  occupants  must 
collect  information  to  process  claims, 
make  payments  and  document 


compliance  with  49  CFR  Part  24  and 
HUD  program  rules.  Expanded  URA 
coverage  (effective  April  2, 1989)  and 
new  HUD-assisted  programs  have 
increased  the  overall  reporting 
burden. 

Form  Number:  None 
Respondents:  State  or  Local 
Governments 

Frequency  of  Submission: 
Recordkeeping 

Reporting  Burden: 


Federal  Register  /  V 

■ — . . — __ _ 

Recordkeeping , 

Total  Estimated  Burden  Hours:  170,000 
Status:  Reinstatement,  no  changes 
Contact:  Harold  J.  Huecker,  HUD,  (202) 

708-0336;  Joseph  F.  Lackey,  Jr.,  OMB, 

(202)  395-7316. 

Dated:  June  20, 1994. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Application  for  Transfer  of 
Physical  Assets 


Information  Collection 


Total  Estimated  Burden  Hours:  32,200 

Status:  Extension,  no  changes 

Contact:  James  J.  Tahash,  HUD,  (202) 
708-3944;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202)395-7316. 

Date:  June  10,  1994. 


HUD-93100 


Total  Estimated  Burden  Hours:  17,187 

Status:  Extension,  no  changes 

Contact:  Florence  B.  Brooks,  HUD,  (202) 

708-1719;  Joseph  F.  Lackey,  Jr.,  OMB, 

(202) 395-7316. 

Date:  June  30, 1994. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Reporting  Requirements 
Associated  with  24  CFR  203.508  and 
235.1001— Providing  Information 


Annual  Reporting 


Total  Estimated  Burden  Hours:  3,000 
Status:  Extension,  no  changes 
Contact:  Ann  M.  Sudduth,  HUD,  (202) 

708-1719;  Joseph  F.  Lackey,  Jr.,  OMB, 

(202) 395-7316. 

Date:  June  30, 1994. 
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Number  of 
respondents 


Frequency 
of  response      * 


Recordkeeping 


2,000 


Hours  per 
response 


85 


34855 


Burden 
ftours 


170.100 


Total  Estimated  Burden  Hours:  170,000 
Status:  Reinstatement,  no  changes 
Contact:  Harold  J.  Huecker,  HUD,  (202) 

708-0336;  Joseph  F.  Lackey,  Jr.,  OMB, 

(202) 395-7316. 

Dated:  June  20, 1994. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  ONfB 

Proposal:  AppUcation  for  Transfer  of 
Physical  Assets 


Information  Collection 


Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  form  is  completed  and  submitted 
to  HUD  by  prospective  purchasers  of 
properties  with  mortgages  either 
HUD-insured  or  HUD-held  before  the 
transfer.  The  information  is  needed  by 
HUD  for  approval  of  a  transfer  of 
physical  assets.  HUD  uses  the 
information  to  ensure  that  the  project 


is  not  placed  in  physical,  financial,  or 
managerial  jeopardy  by  the  transfer. 

Form  Number:  HUD-92266 

Respondents:  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


fMumber  of 
resporidents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


350 


92 


32.200 


Total  Estimated  Burden  Hours:  32,200 

Status:  Extension,  no  changes 

Contact:  James  J.  Tahash,  HUD,  (202) 
708-3944;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

Date:  June  10, 1994. 


HUD-93100 


Notice  of  Submission  of  Proposed 
Information  Collection  to  ONfB 

Proposal:  Application  for  Home 
Ownership- Assistance  Under  Set;tion 
235  of  the  National  Housing  Ad 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  information  collection  will  be 


used  to  determine  a  homeowners 
eligibility  for  and  amount  of  financial 
assistance  to  be  provided  under 
Section  235,  Homeowners  Assistance 
Payments  Program. 

Form  Number:  HUD-93100 

Respondents:  Individuals  or  Households 
and  Businesses  or  Other  For-Profil 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Numl)er  of  re- 
spondents 


Fre- 
quency 

of  re- 
sponse 


Hours  per 
response 


Burden 
hours 


55,000 


1.25 


25 


17.167 


Total  Estimated  Burden  Hours:  17,187 

Status:  Extension,  no  changes 

Contact;  Florence  B.  Brooks,  HUD,  (202) 

708-1719;  Joseph  F.  Lackey,  Jr.,  OMB, 

(202) 395-7316. 

Date:  June  30, 1994. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Reporting  Requirements 
Associated  with  24  CFR  203.508  and 
235.1001 — Providing  Information 


Annual  Reporting 


Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Mortgagees  are  required  to  provide 
homeowners  with  the  amount  of 
interest  paid  and  taxes  disbursed  from 
the  escrow  account  for  income  tax 
purpose.  For  Section  235  mortgages, 
lenders  are  required  to  provide  the 
interest  accounting  in  such  a  way  as 
to  allow  the  homeowner  to  easily 
deduct  the  amount  of  subsidv  the 


Department  paid  on  behalf  of  the 
homeowner. 

Form  Number:  None 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission;  Annually 

Reporting  Burden: 


Numt)er  of 
respondents 


Frequency 
of  response 


Hours  per 
respor^e 


12,000 


.25 


Burden 
hours 


3.000 


Total  Estimated  Burden  Hours:  3,000 
Status:  Extension,  no  changes 
Contact:  Ann  M.  Sudduth,  HUD,  (202) 

708-1719;  Joseph  F.  Lackey,  Jr.,  OMB, 

(202) 395-7316. 

Date:  June  30, 1994. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Issuer's  Monthly  Remittance 

Advice 
Office:  Government  National  Mortgage 

Association 
Description  of  the  Need  for  the 

Information  and  its  Proposed  Use: 


Government  National  Mortgage 
Associations  (GNMA)  issuers  are 
required  to  provide  summary 
information  to  the  holder  of  each 
GNMA  mortgage-backed  security  w  ith 
respect  to  the  current  month's  account 
transactions  and  calculations  of  the 


34B56 
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hoider's  fractional  share  of  total  cash       Form  Number:  HUD-11714  and  HUD- 
distribtttion.  ,  11714SN 


Respondents:  Businesses  or  Other  For- 

Profit 
Frequency  of  Submission:  Monthly 
Reporting  Burden: 


Number  of  Frequency  Hours  per 

resporxlents  of  response  response 


Burden 
hours 


Issuer's  Monttify  Rei 


824 


6.456 


t/eo 


88.688 


Total  Estimated  Burden  Hours:  88.668 
Status:  Extension  wnh  changes 
Contact:  Charles  Clai-k  or  Brenda 

Countee.  HUD,  [ihl]  708-1535; 

Joseph  F.  Lackey.  j[r..  OMB.  (202)  395- 

7316. 

Date:  ^ne  30.  1994. 

Notice  of  Submission  of  Proposed 
Inibnnatioo  Collection  to  O.MB 


icn 


Proposal:  Informati 
Owners  and  Man^gi 


Information  CoOecton  . 
Recordkeeptng 


Buri 


w  th 
Kill 


en  Hours:  400 

changes 
z,  HUD.  (617)  565- 
Jr.,  OMB, 


Total  Estimated 
Status:  Extension 
Contact:  Linda  G. 

5126;  Joseph  F.  Lackey 

(202) 395-7316. 

Date:  fune  30. 1994 

|FR  Doc.  94-16431  Fil^d  7-6-94:  8:45  am] 
BILUNG  CODE  <»0-ei-M 


[Docket  No.  N-94-167|9;  FR-3449-N-02] 

Submission  of  Prof^sed  Information 
Collection  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
action:  Notice. 


SUMMARY:  The  prop 
collection  requirem 
has  been  submitted 
Management  and 
review,  as  required 
Reduction  Act.  The 
soliciting  public 
subject  proposal. 
ADDRESSES:  Interest^ 
invited  to  submit 
this  proposal 
received  within 
date  of  this  Notice, 
refer  to  the  pro{x>sa 
should  be  sent  to: 
OMB  Desk  Officer 
Management  and 
Executive  Office 
DC  20503. 


thir  ;y 


FOR  FUftTHER  mi=ORMATION 
F.  Weaver,  Reports 


Request  to  the 
iersofallHUD- 


assisted  housing  in  the  Boston 
Metropolitan  Statistical  Area^ 
pursuant  to  Section  ILA  of  tiie  March 
11, 1991,  Conso^  Decree  Entered  in 
NAACP,  Boston  Chapter  t.  Kemp 
Office:  General  Couns^ 
Description  of  the  Need  for  the 

Information  and  its  Proposed  Use:  In 
order  for  HUD  to  implement  Section 
Il.A  of  the  March  11, 1991,  consent 
decree  entered  in  NAACP,  Boston 
Chapter  v.  Kemp,  it  must  require 


owners  and  managers  of  HUD-assisted 
housing  to  provide  certain 
information  to  the  Boston  Housing 
Opportunity  Clearing  Center. 

Form  Number  None 

Respondents:  Businesses  or  Other  For- 
Profit,  Non-Profit  Institutions,  and 
Small  Businesses  or  Organizations 

Frequency  of  Submission:  On  Occasion 
and  Recordkeeping 

Reporting  Burden: 


♦lumber  of 
fespondents 


Frequence 
of  response 


Hours  per 
response 


Burden 
hours 


560 
650 


1-12 
1 


.25 
.18 


300 
100 


sed  information 
nt  described  below 
:o  the  Office  of 
;t  (OMB)  for 
)y  the  Paperwork 
Department  is 
coi  iments  on  the 


persons  are 
ccknments  regarding 
Comrients  must  be 

(30)  days  from  the 
Comments  should 
by  name  and 

F.  Lackey.  Ir., 
Office  of 

New 
Building,  Washington. 


}c  seph 


CONTACT:  Kay 
Management  Officer, 


Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  toCMvIB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Pap)erwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (Ij  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  famiUar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  lune  23. 199W. 
John  T.  Murphy, 

Director.  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Residential  Antidisplacement 
and  Relocation  Assistance  Plan  (FR- 
3449)  (24  CFR  Part  43) 

Office:  Community  Planning  and 
Development 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
rule  implements  Section  200  of  the 
Housing  and  Community 
Development  Act  (HCD)  of  1992.  This 
rule  adds  a  requirement  that  a 
recipient  funded  under  the  HOME 
program  must  certify  under  its  1994 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  that  it  is  following  a 
"residential  antidisplacerrient  and        , 
relocation  assistance  Plan."  This  plan 
must  be  equivalent  to  that  required  for 
the  Community  Development  Block 
Grant  Program  under  Section  104(d) 
of  the  HCD  Act  of  1974.  as  amended. 

Form  Number:  Nona 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  On  Occasion 
and  Recordkeeping. 

Reporting  Burden: 
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Information  Collection 
Recordkeeping 


Total  Estimated  Burden  Hours:  7,218. 

Status:  New. 

Contact:  H.J.  Huecker,  HLT).  (202)  708- 

0336;  Joseph  F.  Lackev.  Jr..  OMB, 

(202) 395-7316. 

Date:  June  23, 1994. 
IFR  Doc.  94-16434  Filed  7-6-94:  8:45  am) 
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Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

(Docket  No.  D-94-1067:  FR-3744-D-01] 

Redelegation  of  Authority 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing— Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  This  notice  redelegates  the 
power  and  authority  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner  to  order  a  Limited  Denial 
of  Participation,  affecting  certain 
contractors  and  participants  in  programs 
of  the  Department  of  Housing  and  Urban 
Development  ("HLTD"  or 
"Department"),  to  the  Department's 
Deputy  Assistant  Secretary  for 
Multifamily  Housing  Programs  and  the 
Deputy  Assistant  Secretary  for  Single 
Family  Housing. 
EFFECTIVE  DATE:  June  21,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Noonan,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Room  10251,  Washington,  DC  20410, 
(202)  708-1424  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  The  HUD 
regulations,  at  24  CFR  24.700,  have  been 
modified  effective  April  19,  1994.  to 
provide  that  officials  designated  by  the 
Secretary,  including  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  are  authorized  to  order 
Limited  Denials  of  Participation  (LDP) 
and  to  redelegate  this  authority.  This 
Notice  redelegates  the  authority  to  order 
Limited  Denials  of  Participation  (LDP) 
from  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  to  the  Deputy  Assistant 
Secretary  for  Muhifamily  Housing 
Programs  and  the  Deputy  Assistant 
Secretary  for  Single  Family  Housing. 
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Number  o) 
respondents 


Frequerx;y 
ol  response 


Information  Collection 
Recordkeeping 


Hours  per 
response 


Burden 
hours 


60 
435 


Total  Estimated  Burden  Hours:  7,218. 

Status:  New. 

Contact:  H.J.  Huecker,  HUD.  (202)  708- 

0336;  Joseph  F.  Latkev.  Jr..  OMB, 

(202) 395-7316. 

Date:  June  23,  1994. 
IFR  Doc.  94-16434  Filed  7-6-94:  8:45  am| 

BILLING  COD€  421(M}f-M 


Office  of  the  Assistant  Secretary  (or 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  D-94-1067:  FR-3744-D-01] 
Redelegation  of  Authority 

agency:  Office  of  the  Assistant 

Secretary  for  Housing— Federal  Housing 

Commissioner,  HIID. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  This  notice  redelegates  the 
power  and  authority  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Com mi.ssi oner  to  order  a  Limited  Denial 
of  Participation,  affecting  certain 
contractors  and  participants  in  programs 
of  the  Department  of  Housing  and  Urhan 
Development  ("HLTD"  or 
"Department"),  to  the  Department's 
Deputy  Assistant  Secretary  for 
Multifamily  Housing  Programs  and  the 
Deputy  Assistant  Secretary  for  Single 
Family  Housing. 
EFFECTIVE  DATE:  June  21,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Noonan,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Room  10251,  Washington,  DC  20410, 
(202)  708-1424  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  The  HUD 
regulations,  at  24  CFR  24.700,  have  been 
modified  effective  April  19,  1994,  to 
provide  that  officials  designated  by  the 
Secretary,  including  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  are  authorized  to  order 
Limited  Denials  of  Participation  (LDP) 
and  to  redelegate  this  authority.  This 
Notice  redelegates  the  authority  to  order 
Limited  Denials  of  Participation  (LDP) 
from  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  to  the  Deputy  Assistant 
Secretary  for  Multifamily  Housing 
Programs  and  the  Deputy  Assistant 
Secretary  for  Single  Family  Housing. 


In  November  of  1993,  the  Secretary 
announced  the  reorganization  of  HLT)s 
structure  to  improve  HUD's 
performance  and  provide  HLT)'s 
customers— members  of  the  public  and 
program  beneficiaries— more  efficient 
service  and  less  bureaucracy  by 
empowering  HUD  employees  to  serve 
HUD's  customers  more  effectively.  This 
redelegation  of  authority  implements 
the  Secretary's  objective  with  respect  to 
ordering  LDPs. 

Accordingly,  the  Assistant  Secretary 
for  Housing— Federal  Housing 
Commissioner  redelegates  authority  as 
follows: 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  of  the 
United  States  Etepartment  of  Housing 
and  Urban  Development  redelegates  to 
the  Deputy  Assistant  Secretary  for 
Multifamily  Housing  Programs  and  to 
the  Deputy  Assistant  Secretary  for 
Single  Family  Housing  the  power  and 
authority  to  order  Limited  Denials  of 
Participation,  pursuant  to  24  CFR 
24.700. 

Authority:  Sec.  7(d)  of  the  Dt'partmt-nt  of 
HUD  Act  (42  use.  3535(d)). 

Dated:  June  21.  1994.  .    ^ 

Nicolas  P.  Retsinas. 

Assistant  Secretary  for  Housing— Fecicml 
Housing  Commissioner. 
IFR  Doc.  94-16436  Filed  7-6-94;  8:45  ami 
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[Docket  No.  D-94-1065;  FR-3743-D-01) 
Redelegation  of  Authority 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing— Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  This  redelegation  of  authority 
redelegates  from  the  Assistant  Secretary 
for  Housing— Federal  Housing 
Commissioner  to  the  Director,  Office  of 
Mortgage  Insurance  Accounting  and 
Servicing,  Office  of  the  FHA- 
Comptroller,  and  to  each  Debt 
Management  Center  ("DMC")  Diret^tor 
of  the  HUD  FHA-Debt  Management 
Centers  in  Albany,  New  York,  Chicago, 
Illinois,  and  Seattle,  Washington  the 
power  and  authority  to  perform  the 
following  functions,  without  respect  to 
geographical  area,  in  connection  with 


40 
12 


2. .400 
5.218 


FHA  debt  referred  to  the  DMC  Jor 
collection  and  debt  arising  from  the 
payment  of  claims  under  Title  I  of  the 
National  Housing  Act:  1)  e-xecute 
documents  necessary  to  transfer  or 
subordinate  title  in  and  to  any  debt, 
contract,  claim  or  security  instrument 
obtained  by  the  Secretar>';  2)  satisfy 
and/or  execute  deeds,  liens,  and  notes: 
and  3)  execute  settlement  agreements 
and/or  write-offs  in  connection  with  the 
collection  of  any  such  debt,  contract, 
claim,  or  security  instrument.  The 
Director  of  the  Title  I  Accounting  and 
Servicing  Division,  Office  of  Mon};aj:e 
Insurance  Accounting  and  Servicing. 
Office  of  the  FHA-Comptroller  is  s:«.o 
redelegated  the  authority  to  issue 
implementing  policies  and  procedures 
with  respect  to  all  functions  sf-t-t  ifitd  in 
this  redelegation. 
EFFECTIVE  DATE:  June  21,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Paulette  Porche.  Director,  Title  I 
Accounting  and  Servicing  Divisjon. 
Department  of  Housing  and  Urhan 
Development,  451  7th  Street  SW..  Room 
B-133,  Washington,  DC  20410.  (202) 
755-7550.  (This  is  not  a  toll-frf^ 
number.) 

SUPPLEMENTARY  INFORMATION:  On . 
October  25,  1991,  at  48  FR  40959.  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner 
redelegated  to  the  Director,  Office  of 
Mortgage  Insurance  Accounting  and 
Servicing,  Office  of  the  FHA- 
Comptroller.  and  to  each  Debt 
Management  Center  ("DMC")  Direc  tor 
of  the  HUD  Debt  Management  Centers  in 
Albany.  New  York.  Chicago.  Illinois. 
and  Seattle,  Washington  the  power  and 
authority  to  e.xecute  documents 
necessary  to  transfer  title  in  and  to  any 
debt  and  contract,  claim  or  security 
instrument  obtained  by  the  Secrffar>  in 
connection  with  the  payment  of  claims 
under  Title  I  of  the  National  Housing 
Act  and  to  execute  settlement  «, 

agreements  in  connection  with  the 
collection  of  any  such  debt,  contract, 
claim,  or  security  instrument. 

In  FY  1987  HUD  began  consolidating 
the  Title  I  program  by  establishing  the 
first  of  three  muhi-regional  Debt 
Management  Center  ("DMC's")  in 
Seattle,  Washington.  The  purpose  of  the 
DMC  was  to  collect  debts  owed  to  the 
Department  which  resuh  from  defaulted 
Title  I  loans  assigned  to  the  Department. 
The  consolidation  effort  was  completed 
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in  FY  1989  with  the  <  )pening  of  the 
Chicago.  Illinois  center.  The  three 
DMC's  are  located  in 
Chicago.  Illinois,  an< 


Washington.  The  roll :  of  the  Debt 


Management  Centers 


include  collection  ar  d  management 


responsibility  for  not 
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Albany,  New  York, 
Seattle, 


has  expanded  to 


only  Title  I,  but 


other  FHA  debt  that  ]  las  been  referred  to 
the  DMCs  for  collection. 

This  redelegation  c  f  authority  grants 
to  the  Director.  OHici  of  Mortgage 
Insurance  Accountin  >  and  Servicing. 
Office  of  the  FHA -Co  -nptroller.  and  to 
each  of  the  three  DM'  ]  Directors  the 
power  and  authority  o  perform  the 
following  functions,  vithout  regard  to 
geographical  area,  in  connection  with 
FHA  debt  referred  to  the  DMC  for 
collection  and  debt  a  ising  from  the 
payment  of  claims  ur  der  Title  I  of  the 
National  Housing  Ac  :  1)  execute 
documents  necessary  to  transfer  or 
subordinate  title  in  ai  id  to  any  debt, 
contract,  claim  or  sec  jrity  instrument 
obtained  by  the  Seen  tary;  2)  satisfy 
and/or  execute  deeds  liens,  and  notes: 
and  3)  execute  settler  lent  agreements 
and/or  write-off  in  cc  mection  with  the 
collection  of  any  sue) ;  debt,  contrad, 
claim,  or  security  ins  rument.  The 
Director  of  the  Title  f  Accounting  and 
Servicing  Division,  O  fice  of  Mortgage 
Insurance  Accountinj  and  Servicing  is 
also  redelegated  the  a  uthority  to  issue 
implementing  policie  s  and  procedures 
with  respect  to  all  fur  r.tions  specified  in 
this  redelegation.  Thi ;  redelegation  does 
not  in  any  way  inclut  e  the  power  and    ■ 
authority  to  transfer  t  tie  to  real 
property,  except  as  it  relates  to  the 
collection  and  settlen  ent  of  Title  I  and 
referred  FHA  debt. 

Accordingly,  the  A  sistarit  Secretary 
for  Housing— -Federal  Housing 
Commissioner  redele  ;ates  Uie  following 
authority: 

Sectioa  A.  Redelegati  on  of  Authority 

The  Assistant  Seen  tary  for  Housing — 
Federal  Housing  Com  Tiissioner 
redelegates  to  the  Dirt  rAoi  otthe  Office 
of  Mortgage  Insuranci  Accounting  and 
Servicing.  Office  of  th  e  FHA- 
Comptroller.  and  to  tl  e  Director  of  the 
HUD  FHA-Debt  Man?  ^ement  Centers  in 
Albany.  New  York.  C  licago,  Illinois, 
and  Seattle,  Washingi  an  the  power  and 
authority  to  perform  t  le  following 
functions,  without  rej  ard  to 
geographical  area,  in  connection  with 
FHA  debt  referred  to  1  he  DMC  for 
collection  and  debt  ai  ising  from  the 
payment  of  claims  un  ler  Title  I  of  the 
National  Housing  Act  1)  execute 
documents  necessary  to  transfer  or 
subordinate  title  in  ar  d  to  any  debt, 
contract,  claim  or  seciu-ity  instrument 
obtained  by  the  Secre  ary;  2)  satisfy 


and/or  execute  deeds,  liens,  and  notes; 
and  3)  execute  settlement  agreements 
andJoT  write-off  in  connection  with  the 
collection  of  any  such  debt,  contract, 
claim,  or  security  instrument.  The 
authority  to  issue  policies  and 
procedures  with  respect  to  the  above- 
stated  functions  is  hereby  redelegated  to 
the  Director  of  the  Title  I  Acooimting 
and  Servicing  Division,  OfSce  of 
Mortgage  Insurance  Accounting  and 
Servicing,  Office  of  the  FHA- 
Comptroller. 

Section  B.  No  Further  Redelegation 

The  authority  redelegated  under 
Section  A  may  not  be  further 
redelegated. 

Section  C.  Redelegation  of  Authority 
Superseded  I 

The  redelegation  of  authority 
published  on  October  25,  1991,  at  48  FR 
40959,  is  hereby  superseded  in  its 
entirety. 

Authority:  Section  2(c)(2)  of  the  National 
Housing  Act.  12  U.S.C.  1703(cH2);  Section 
7(d)  of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated;  June  21.  1994. 
Nicholas  P.  Ret.<nnas, 
Assifncnt  Secretary  for  Housing — Federal 
Hous:ng  Commissioner. 
[FR  Doc.  94-16435  Filed  7-6-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Shooting  Closure  on  Public  Larxjs  in 
San  Diego  County,  CA 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Closure  order. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  closing  part  of  the 
public  lands  on  Otay  Mountain,  located 
in  San  Diego  County,  California,  to 
recreational  target  shooting.  The  closure 
is  permanent  and  covers  all  public  lands 
located  on  and  within  300  feet  of  the 
Otay  Mountain  Truck  Trail, 
communication  sites,  historic  bunkers, 
and  water  tank  structures.  The  closure 
does  not  apply  to  hunters  in  lawful 
pursuit  of  game.  It  is  BLM's  intent  to 
protect  public  users  on  the  road, 
eliminate  shooting  damage  occurring  to 
numerous  structures,  and  reduce  the 
litter  occurring  near  wilderness  study 
areas.  The  closure  will  affect  all  of  the 
current,  popular  shooting  areas  being 
accessed  by  vehicle,  thus  eliminating 
target  shooting  from  most  of  the  public 
lands  on  Otay  Mountain. 
EFFECTIVE  DATE:  July  7.  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Julia  Dougan.  Area  Manager.  Pabn 
Springs-South  Coast  Resource  Area  at 
(619) 251-0812. 

SUPPLEMENTARY  INFORMATION:  BLM 
administers  16,675  acres  of  public  lands 
in  the  Otay  Mountain  area.  The  area 
includes  two  wilderness  study  areas, 
one  area  of  critical  environmental 
concern,  four  communication  tower 
sites,  three  historic  military  bunker 
structures,  and  five  water  storage  tanks. 
Although  there  are  several  existing 
roads,  the  general  public's  only  access 
through  the  area  is  on  the  Otay 
Mountain  Truck  Trail,  which  connects 
Otay  Mesa  Road  on  the  West  to  Marron 
Valley  Road  on  the  East.  This  primitive 
road,  with  the  adjacent  communication 
sites,  bunker  structures,  and  water 
tanks,  is  where  most  pubhc  users 
concentrate  on  the  mountain.  It  is  used 
by  four-wheelers,  off-highway  vehicles, 
mountain  bikers,  hikers,  hang  gliders, 
remote  control  airplane  operators,  target 
shooters,  hunters,  and  law  enforcement 
personnel.  Three  problems  exist  from 
the  target  shooters  that  this  closure  will 
address:  First,  most  of  the  popular 
sliooting  areas  are  located  so  that 
individuals  are  shooting  from,  down,  or 
across  the  roadway,  or  are  shooting  from 
ridge  lines  offering  no  backstop.  This 
creates  a  safety  hazard  for  all 
recreationists  using  the  road  and,  more- 
tha.n  once,  has  jeopardized  law 
enforcement  officers  in  the  field  not 
visible  from  the  road.  Second,  most  of 
the  communication,  bunker,  and  water 
tank  structures  are  being  used  as 
backstops  or  targets  by  target  shooters. 
This  has  result  in  damaged 
communications  equipment,  cracked 
concrete  water  tanks,  and  scarred 
bunker  structures.  Finally,  all  of  the 
shooting  areas  were  trashed,  seriously 
impacting  the  wilderness  values  of  the 
area.  Over  3  tons  of  trash  were  removed 
from  the  mountain  in  December,  1993, 
and  most  of  it  was  debris  left  from  target 
shooters.  By  closing  this  area  to  one 
type  of  recreational  activity,  the  health 
and  safety  of  all  other  recreationists 
using  the  mountain  will  be  protected, 
the  man-made  structures  will  be 
protected,  and  the  natural  resource 
values  of  the  public  lands  will  be 
enhanced.  The  closure  does  not  limit 
hunters  in  lawful  pmrsuit  of  game,  nor 
address  other  BLM  lands  in  San  Diego 
County  where  target  shooting  is  still 
legal. 

Authority  for  this  permanent  closure 
is  established  by  43  CFR  8364.1. 
Violation  of  the  closure  is  punishable  by 
a  fine  not  to  exceed  $1000  and/or 
imprisonment  not  to  exceed  12  months. 


Dated:  June  16. 1994. 
Lucia  Kuizon, 

Acting  District  Managpr. 

jFR  Doc.  94-16353  Filed  7-6-94;  8:45  am) 

BILUNG  CODE  431IM0-M 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  Oakhill  Center  for  Rare  and 
Endangered  Species,  Oklahoma  City, 
OK,  PRT-791552 
The  applicant  requests  a  permit  to 
import  one  captive  bom  male  Amur 
leopard  [Panthera  pardus  orientalis) 
from  Zoo  Praha,  Prague,  Czech 
Republic,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  propagation. 
Applicant:  San  Diego  Zoological 
Society,  San  Diego,  CA  FRT-790854 
The  applicant  requests  a  permit  to 
import  blood  and  tissue  samples 
collected  from  wild  and  captive-held 
Chinese  monals  [Lophopborus  llwysii] 
from  the  Beijing  Center  for  Breeding 
Endangered  Animals.  Beijing.  China,  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species  through  scientific 
research. 

Applicant:  Ray  Gill.  Memphis.  TN, 
PRT-791439 

.  The  applicant  requests  a  permit  to 
imfxirt  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Contour  (National  Nature 
Conservation  and  Tourism  Board), 
"Tsolwana  Game  Reserve",  Tarkastad, 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Applicant:  University  of  Illinois,  College 

of  Veterinary  Medicine,  Urbana.  1l, 

PRT-791956 

The  applicant  requests  a  pem^it  to 
import  the  pituitary  gland  taken  from 
the  carcass  of  a  male  Northern  White 
rhinoceros  [Ceratotherium  simum 
cotton!)  from  the  Matobo  National  Park, 
Bulawayo.  Zimbabwe,  for  scientific 
research  aimed  at  enhancing  the 
propagation  and  survival  of  the  species. 
Applicant:  Arthur  Swanstrom.  Edina, 

MN.  PRT-791503 

The  applicant  request  a  permit  to 
import  the  sport-hunted  trophy  of  one 


Dated:  June  16. 1994. 
Lucia  Kuizon, 

Acting  District  Manager. 

IFR  Doc.  94-16353  Filed  7-6-94;  8:45  ami 

BILUNG  CODE  431fr-40-M 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.): 

Applicant:  Oakhill  Center  for  Rare  and 

Endangered  Species.  Oklahoma  City. 

OK.  PRT-791552 

The  applicant  requests  a  permit  to 
import  one  captive  bom  male  Amur 
leopard  [Panthera  pardus  orientalis) 
from  Zoo  Praha.  Prague.  Czech 
Republic,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  propagation. 
Applicant:  San  Diego  Zoological 

Society.  San  Diego,  CA  FRT-790854 

The  applicant  requests  a  permit  to 
import  blood  and  tissue  samples 
collected  from  wild  and  captive-held 
Chinese  monals  {Lophophorus  Ihuysii) 
from  the  Beijing  Center  for  Breeding 
Endangered  Animals.  Beijing.  China,  for 
the  purpose  of  enhancement  of  the 
survival  of  the  sj>ecies  through  scientiP.c 
research. 

Apphcant:  Ray  Gill.  Memphis.  TN, 
PRT-791439 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Contour  (National  Nature 
Conservation  and  Tourism  Board). 
"Tsolwana  Game  Reserve".  Tarkastad, 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Applicant:  University  of  Illinois,  College 

of  Veterinary  Medicine.  Urbana.  1l, 

PRT-791956 

The  applicant  requests  a  permit  to 
import  the  pituitary  gland  taken  from 
the  carcass  of  a  male  Northern  White 
rhinoceros  [Ceratotherium  simum 
cottoni)  from  the  Matobo  National  Park. 
Bulawayo,  Zimbabwe,  for  scientific 
research  aimed  at  enhancing  the 
propagation  and  survival  of  the  species. 
Applicant:  Arthur  Swanstrom,  Edina. 

MN.  PRT-791503 

The  applicant  request  a  permit  to 
import  the  sport-hunted  trophy  of  one 
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male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  M.  G.  Wienand, 
"Longwood."  Bedford,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  George  Butsikaris,  Brooklyn. 
NY.  PRT-791709 

The  applicant  request  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  A.G.  Spaeth. 
"Doornboom."  Bedford.  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  David  Blasko,  Napa,  CA, 
PRT-791518 

The  applicant  request  a  permit  to 
export  one  captive-bom  male  Asian 
elephant  {Elepbas  maximus)  to 
Promotora  Zoofari  S.A.  de  C.U.  in 
Mexico  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
education. 

Written  data  or  comments  should  be 
submit'  -?d  to  the  Director,  U.S.  Fish  and 
•  Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive. 
Room  420(c).  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  w  ith  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  420(c),  Ariington, 
Virginia  22203.  Phone;  (703/358-2104); 
FAX:  (703/358-2281). 

Dated;  )une  30. 1994. 
Caroline  Anderson, 

Acting  Chief.  Branch  of  Permits,  Office  of 

Management  Authority. 

(PR  Doc.  94-16402  Filed  7-6-94;  8:45  ami 
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Managing  Migratory  Bird  Subsistence 
Hunting  in  Alaska;  Strategy  for 
Regulating  the  Spring  and  Summer 
Taking  of  Migratory  Birds  in  Alaska  for 
Subsistence  Purposes 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  availabihty  of  final 
environmental  assessment  and  finding 
of  no  significant  impact. 


SUMMARY:  This  Notice  is  to  inform  the 
public  of  the  availability  of  the  U.S.  Fish 
and  Wildhfe  Service's  (Service)  final 
environmental  assessment  (EA) 
evaluating  ahematives  for  resolving  the 
problem  of  ongoing  spring  and  summer 
migratory  bird  subsistence  hunting.  This 
notice  also  makes  available  to  the  public 
the'substance  of  the  Service's  proposed 
Finding  of  No  Significant  Impact  which 
results  from  the  EA.  The  Service  has 
finalized  the  selection  of  the  preferred 
alternative  set  out  in  the  EA,  i.e..  to 
amend  the  1916  Convention  Between 
the  United  States  and  Great  Britain  for 
the  Protection  of  Migratory  Birds 
(Convention)  to  allow  a  regulated 
migratory  bird  subsistence  harvest 
during  what  is  now  the  closed  period  of 
March  10  to  September  1.  The  final  EA 
is  available  from  the  Service  upon 
request  at  either  of  the  addresses 
provided  below  (See  ADDRESSES:  and/or 
FOR  FURTHER  INFORMATION  CONTACT:). 
DATES:  The  decision  stated  in  the 
Finding  of  No  Significant  Impact  will  be 
effective  no  earlier  than  August  8. 1994. 
ADDRESSES:  The  contact  point  for  this 
matter  is:  Director  (RVS/MBMO).  U.S. 
Fish  and  Wildlife  Service.  634  ARLSQ. 
1849  C  St..  NW..  Washington.  DC  20240: 
or  Regional  Director  (MBC).  Region  7. 
U.S.  Fish  and  Wildlife  Ser\'ice.  1011  E. 
Tudor  Road.  Anchorage,  AK  99503.  Any 
comments  received  on  previous  draffs 
are  available  for  public  in.spection 
during  normal  business  hours  in  Room 
634  Arlington  Square  Building.  4401 
No.  Fairfax  Drive,  Arlington.  VA  22203: 
or,  for  those  comments  originating 
within  Alaska.  3rd  Floor.  Room  3387. 
1011  E.  Tudor  Road.  Anchorage.  Alaska 
99503. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  A.  Morehouse.  Staff  Specialist, 
Office  of  Migratory  Bird  Management. 
U.S.  Fish  and  Wildlife  Service,  634     . 
ARLSQ.  1849  C  St.,  NW..  Washington, 
DC  20240  (703/358-1714);  or  Mr.  Robin 
West,  Migratory  Bird  Coordinator.  U.S. 
Fish  and  Wildlife  Service.  1011  E. 
Tudor  Road.  Anchorage,  AK  99503 
(907/786-3423). 
SUPPLEMENTARY  INFORMATION: 
Subsistence  hunting  of  migratory  birds 
for  cultural  and  nutritional  purposes 
occurs  in  Alaska  and  in  the  far  northern 
areas  of  Canada  as  a  customary  and 
traditional  activity  during  the  closed 
period  (between  March  10  and 
September  1)  required  by  the 
Convention  and  the  Migratory  Bird 
Treaty  Act  (16  U.S.C.  703  et  seq).  which 
implements  the  terms  of  the 
Convention.  Apparently,  the  framers  of 
the  Convention  were  aware  of  migratory' 
bird  subsistence  hunting  activity  but 
unaware  of  the  extent  to  which  it  was 
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circumstances;  there  is  an  existing  need  for 
the  customary  and  traditional  use  of 
migratory  bird  resources  that  must  be 
accommodated;  accommodation  of  this  need 
recognizes  existing  levels  of  use  and  will  not 
significantly  increase  levels  of  harvest; 
migratory  birds  used  for  subsistence 
purposes  are  generally  not  available  when 
harvest  is  allowed  under  the  Convention: 
regulatory  mechanisms  now  available  to 
management  agencies  to  monitor  and  control 
har\est  will  be  enhanced  by  this  action;  and 
that,  because  the  same  subsistence  harvest 
problems  exist  within  Canada  because  of 
inadequacies  in  the  Convention,  amendment 
is  the  best  alternative  for  ensuring  the  future 
of  the  North  American  migratory  bird 
resource.  Also,  there  is  a  preponderance  of 
public  opinion  that  believes  amending  the 
Convention  is  the  most  satisfactory  way  of 
dealing  with  the  migratory  bird  subsistence 
hunting  issue. 

Based  upon  my  review  and  evaluation  of 
the  enclosed  environmental  assessment  and 
other  supporting  documentation.  I  have 
determined  that  the  action  that  is  anticipated 
to  be  taken  to  regulate  migratory  bird 
subsistence  hunting  in  Alaska  is  not  a  major 
Federal  action  which  would  significantly 
affect  the  quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C)  of 
the  National  Environmental  Policy  Act  of 
1969.  Accordingly,  preparation  of  an 
environmental  impact  statement  on  the 
proposed  action  is  not  required. 

The  EA  presents  a  menu  of  action 
modifiers  that  allow  the  Service  a  range 
of  approaches  to  regulating  subsistence 
harvest  within  an  amended  Convention. 
Action  modifiers  selected  that  specify 
how  the  Service  would  regulate  a 
migratory  bird  subsistence  harvest,  as 
well  as  associated  principles  that  are 
intended  to  guide  the  process,  are  as 
follows:  First,  the  subsistence  harvest 
should  be  available  to  Alaska  Natives 
and  other  qualified  residents  residing  in 
designated  subsistence  harvest  areas; 
Second,  the  Service  believes  that 
nothing  in  this  action  should  grant 
entitlement,  rights  or  preference  of  some 
users  over  any  other  users  of  migratory 
birds  in  the  U.S.  As  with  sport  hunting, 
promulgation  of  appropriate  regulations 
will  be  the  vehicle  for  opening 
subsistence  hunting  season(s).  A 
management  system  would  be 
established  that  allows  coordination 
among  user  groups.  State  and  Federal 
interests,  and  the  Flyway  Councils.  All 
the  ordinary  strategies  of  bag  limits, 
seasons,  species  restrictions,  quotas, 
management  units,  zones,  etc.,  could  be 
used  to  manage,  as  appropriate. 
Windows  of  harvest  opportunity  would 
be  set  that  would  vary  from  area  to  area, 
but  would,  to  the  maximum  extent 
possible,  protect  breeding  birds;  Third, 
the  migratory  bird  and/or  migratory  bird 
egg  subsistence  harvest  should  be 
regionally  limited,  e.g.,  Southeast  and 
Southcentral  Alaska  generally  would  be 


excluded  because  of  fall  harvest  options, 
and  urban  areas  such  as  the  North  Star 
Borough  would  be  similarly  excluded 
Communities  outside  of  the  proposed 
inclusion  areas  should  be  allowed  to 
petition  for  consideration  of  hunting 
opportunity  based  on  specific  criteria 
including  past  and  ongoing  customary 
and  traditional  take  of  migratory  birds 
for  food  during  the  closed  season; 
Fourth,  birds  should  be  taken  for  food, 
for  personal  and  family  use  and  could 
be  shared  within  the  communities. 
Items  crafted  from  non-edible  by- 
products could  be  utilized  for  personal, 
cultural  or  ceremonial  uses.  Birds,  parts, 
eggs  and  craft  items  may  be  bartered  or 
traded  in  limited  quantities  but  may  not 
be  sold;  Fi/it/j,  variable  levels  of  harvest 
should  be  set  that  fluctuate  with 
population  numbers.  However,  it  is  the 
Service's  goal  that  there  should  be  no 
significant  increase  in  levels  of  har\'est 
in  the  future  beyond  the  variable  levels 
referenced  above.  Harvest  of  eggs  should 
be  considered  for  all  traditional  species. 
However,  limited  harvest  of  waterfowl 
eggs  would  be  considered  where  it  is 
shown -as  an  established  customary  use 
and  egg  resources  from  nonwaterfowl 
species  are  not  available;  and  Sixth. 
there  should  be  moderate  enforcement 
in  cooperation  with  subsistence  users. 
That  is,  enforcement  for  this  activity 
should  be  consistent  with  enforcement 
during  the  other  part  of  the  year  and 
sufficiently  great  on  an  as-needed  basis    ' 
to  help  ensure  compliance. 

Since  international  agreement 
negotiations  of  the  U.S.  Department  of 
State  are  not  bound  by  agency  NEPA 
process  results,  the  foregoing  position  of 
the  Service  represents  the  desired,  but 
may  not  be  the  actual,  results  of 
Convention  amendment.  However,  it  is 
the  Service's  intent  to  pursue 
amendment  results  which  incorporate 
these  features. 

Dated:  July  1.1994. 
Bruce  Blanchard. 
Acting  Director 

IFR  Doc.  94-16449  Filed  7-6-94:  8:45  a.-n| 
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Availability  of  a  TechnicaiyAgency 
Draft  Recovery  Plan  for  Puerto  Rican 
Endangered  Ferns  for  Review  and 
Comment 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  availability  for 
public  review  of  a  technical/agency 
draft  recovery  plan  for  Puerto  Rican 
endangered  ferns.  They  occur  in  the 
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limestone  or  karst  region  of 
northwestern  Puerto  Rico  and  in  the 
central  mountauns.  Deforestation  and 
fragmentation  of  habitat  may  have 
restricted  these  species  to  their  present 
locations.  The  Service  solicits  review 
and  comments  irom  the  public  on  this 
draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
(September  6, 1994)  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Ms.  Marelisa  Rivera, 
Caribbean  Field  Office,  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INfORMATION  CONTACT: 
Ms.  Marelisa  Rivera,  Caribbean  Field 
Office,  P.O.  Box  491.  Boqueron,  P.R.. 
U0622.  Tel.  809-851-7297. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  them,  and  estimate 
time  and  cost  for  implementing  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  pix)vided  during  recovery 
plan  development.  The  Service  and 
other  Federal  agencies  will  also  take 
these  comments  into  account  in  the 
course  of  implementing  approved 
recovery  plans. 

This  Technical/ Agency  Draft  is  for 
seven  Puerto  Rican  endangered  ferns,  all 
endemic  to  the  island  of  Puerto  Rico. 
These  ferns  are  currently  restricted  to 
one,  two  or  three  locations  each. 
Adiantum  vivesii.  Tectaria  estremerana 
and  Thelypteris  verecunda  are  found  in 
the  limestone  or  karst  region  of 
northwestern  Puerto  Rico.  Adiantunn 
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limestone  or  karst  region  of 
northwestern  Puerto  Rico  and  in  the 
central  mountains.  Deforestation  and 
fragmentation  of  habitat  may  have 
restricted  these  species  to  their  present 
locations.  The  Service  solicits  review 
and  comments  from  the  public  on  this 
draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
(September  6. 1994)  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Ms.  Marelisa  Rivera, 
Caribbean  Field  Office.  P.O.  Box  491. 
Boqueron.  Puerto  Rico  00622. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Marelisa  Rivera.  Caribbean  Field 
Office.  P.O.  Box  491.  Boqueron,  P.R.. 
U0622.  Tel.  809-851-7297. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species.  estabUsh  them,  and  estimate 
time  and  cest  for  implementing  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  ef 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  and 
other  Federal  agencies  will  also  take 
these  cormnents  into  account  in  the 
course  of  implementing  approved 
recovery  plans. 

This  Technical/ Agency  Draff  is  for 
seven  Puerto  Rican  endangered  ferns,  all 
endemic  to  the  island  of  Puerto  Rico. 
These  ferns  are  currently  restricted  to 
one,  two  or  three  locations  each. 
Adiantum  vivesii.  Tectaria  estremerana 
and  Thelypteris  verecunda  are  found  in 
the  limestone  or  karst  region  of 
northwestern  Puerto  Rico.  Adiantum 


vivesii  aiul  Tectaria  estremerana  are 
only  known  from  one  locality  each  in 
Quebradillas  and  Arecibo.  respectively. 
Thelypteris  verecunda  is  known  from 
Quebradillas.  Hatillo  and  San  Sebastian. 
Elaphoghssum  serpens,  Polysticbum 
calderonense,  Thelypteris  inabonensis, 
and  Thelypteris  yaucoensis  are  found  in 
the  mountains  of  the  central  region  of 
Puerto  Rico.  Elaphoglossum  serpens  and 
Thelypteris  inabonensis  are  known  from 
the  Toro  Negro  commonwealth  Forest 
and  Polysticbum  calderonense  is  known 
from  Monte  Guilarte  Commonwealth 
Forest.  Thelypteris  yaucoensis  is  known 
from  Yauco  and  Ciales.  The  seven 
species  face  extinction  due  to  the 
extreme  rarity  and  restricted 
distribution,  habitat  destruction  and 
modification,  forest  management 
practices,  hurricane  damage  and 
possible  collection. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  Section  4(f) 
of  the  Endangered  Species  Act.  16  U.S.C. 
1533(0. 

Dated:  )une  24. 1994. 

Susan  Silander, 

Acting  Field  Supenisor.  Caribbean  Field 
Office.  Puerto  Rico. 

|FR  Doc.  94-16344  Filed  7-6-94:  8:45  ami 
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Availability  of  a  Draft  Recovery  Plan 
for  Rough-leaved  Loosestrife  for 
Review  and  Comment 

AGENCV:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  announces  the 
availability  for  public  review  of  an 
agency  draft  recovery  plan  for  rough- 
leaved  loosestrife  [Lysimacbia 
asperulaefolia).  This  rare  perennial 
herb,  native  only  to  North  Carolina  and 
South  Carolina,  grows  on  moist  sand  or 
peat  in  the  transition  zone  between 
longleaf  pine  or  oak  savannas  and 
wetter,  shrubby  plant  communities. 
Only  nine  populations  of  rough-leaved 
loosestrife  are  currently  known  to  exist. 
The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 


September  6. 1994,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  agency  draft  recovery  plan  may 
obtain  a  copy  by  contacting  the 
Asheville  Field  Office,  U.S.  Fish  and 
Wildlife  Service.  330  Ridgefield  Court. 
Asheville.  North  Carolina  28806. 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Field  Supervisor  at  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT; 
Ms.  Nora  Murdock  at  the  address  above; 
Telephone:  704-665-1195  (Ext.  231). 

SUPPLEMENTARY  INFORMATION: 


Background 

Restoring  endangered  or  thrcate.ned 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  recognizing  the  recovery 
levels  for  downlisting  or  delisting  them, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973. 
as  amended  (16  U.S.C.  1531  et  seq.) 
(Act),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
-conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988.  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  primary  species  considered  in 
this  draft  recovery  plan  is  rough-leaved 
loosestrife  [Lysimacbia  asperuiaefolia). 
The  areas  of  emphasis  for  recovery 
actions  are  the  southern  coastal  plain 
and  sandhills  of  North  Carolina 
(Cumberland,  Pamlico,  Onslow. 
Brunswick.  Beaufort,  and  Pender 
Counties)  and  the  .sandhills  of  South 
Carolina  (Richland  County).  Habitat 
protection  and  management. 


IMI 


reintroduction,  and  preservation  of 
genetic  material  are  n  lajor  objectives  of 
this  recovery  plan. 

Public  Comments  Sol  icHed 


Federal  Register  / 


1  b;r 
dered 


The  Service  solicits 
on  the  recovery  plan 
comments  received 
above  will  be  consi 
approval  of  the  plan. 

Authority 

The  authority  for  t 
Section  4(0  of  the  Endangered 
Act,  16  use.  1533(f)| 

Dated:  June  23,  X994. 
Brian  P.  Cole, 

Field  Supenisor.  Ashevi 

Carolina. 
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lescribed.  All 
the  date  specified 
prior  to 


s  action  is 

Species 


le  Field  Office,  \orth 
8:45  ami 


Filed  7-6-94; 


PRT-684154) 

Receipt  of  ApplicatioA  for  Permit 


The  following  appli 
for  a  permit  to  conduc 
with  endangered  sp)ec 
provided  pursuant  to 
the  Endangered  Spi 
amended  (16  U.S.C.  1 

Applicant 


i  :ant  has  applied 

certain  activities 
1  es.  This  notice  is 
Section  10(c)  of 
eci4s  Act  of  1973,  as 
31,fTS£Q.) 


Dr.  G.  David  Johnso 
Department  of  Vertebrlt 
National  Museum  Nati  iral 
Smithsonian  Institution 
D.C. 


The  applicant  reque:  ts  renewal  of  his 


permit  to  salvage  dead 


or  threatened  sea  turtU  s  that  may  occur 
anywhere  in  the  Unitei  1  States  and 
territories  for  scientific  research  and 
recovery  purposes  aim  ?d  at 
enhancement  of  propa  ation  or  survival 
of  the  species.  The  spe  :ies  involved  are: 
green  [Chelonja  mydas  [incl.  agassizifj, 
hawksbill  (Eretmochel  's  imbricata), 
Kemp's  ridley  [Lepidot  helys  Kempii). 
leatherback  [Dermoche  \ys  cohacea), 
loggerhead  [Caretta  cai  etta),  and  olive 
[Lepidochelys  olivacea 

Written  data  or  comr  lents  should  be 
submitted  to  the  Assist  mt  Regional 
Director,  Ecological  Sei  vices,  U.S.  Fish 
and  Wildlife  Service,  P  O.  Box  1306, 
Albuquerque,  New  Me:  ico  87103  and 
must  be  received  by  tht  Assistant 
Regional  Director  withi  n  30  days  of  the 
date  of  this  pubhcation 

Documents  and  othei  information 
submitted  with  this  ap|  ilication  is 
available  for  review  by  my  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  ibove  office 


Chairman, 
e  Zoology, 
History, 
Washington. 


endangered  and/ 


within  30  days  of  the  date  of  publication 
of  this  notice.  (See  address  above) 
James  A.  Young, 

Assistant  Regional  Director,  Ecological 

Services,  Southwest  Region  12). 

IFR  Doc.  94-16398  Filed  7-6-94;  8:45  am) 
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National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the 
Anchorage  Museum  of  History  and  Art, 
Anchorage,  Alaska 

AGENCY:  National  Park  Service,  Interior 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  of  1990  of  the  intent  to 
repatriate  a  cultural  item  in  the 
possession  of  the  Anchorage  Museum  of 
History  and  Art  that  meets  the 
definition  of  "object  of  cultural 
patrimony"  under  Section  2  of  the  act. 

The  item  consists  of  a  headdress  in 
the  form  of  a  wolfs  head,  with  a  wicker 
frame,  calico  lining,  red  trade  cloth 
tongue,  and  cape  with  ermine  skins.  The 
headdress  was  purchased  by  the 
Museum  in  1983  from  Boyd  Didrickson 
and  is  designated  accession  numlier 
83.134  in  the  Museum  records. 

Evidence  provided  by  the  Yanyeidi 
Clan  of  the  Taku  Tlingit  confirms  that 
the  headdress  is  of  ongoing  historical, 
traditional,  and  cultural  importance  to 
the  clan,  and  that  at  the  time  the 
headdress  was  separated  from  the 
Yanyeidi  Clan  of  the  Taku  Tlingit,  no 
individual  clan  member  was  considered 
to  have  the  right  to  convey  it  to  a  non- 
clan  member  without  clan  consent. 

The  Douglas  Indian  Association,  an 
association  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians,  has  petitioned 
for  the  repatriation  of  the  headdress  on 
behalf  of  the  Yanyeidi  Clan  of  the  Taku 
Tlingit.  Representatives  of  the  Douglas 
Indian  Association,  the  Yanyeidi  Clan  of 
the  Taku  Tlingit.  and  the  Museum  have 
determined  pursuant  to  25  U.S.C.  3001 
(2)  that  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  the  headdress,  the 
Douglas  Indian  Association,  and  the 
Yanyeidi  Clan  of  the  Taku  Tlingit.  The 
Museum  has  agreed  to  repatriate  the 
headdress. 

Representatives  of  any  other  Indian 
tribe  or  Alaska  Native  village  or 
corporation  that  believes  itself  to  be 
culturally  affiliated  with  this  item 


should  contact  Patricia  B.  Wolf, 
Museum  Director.  Anchorage  Museum 
of  History  and  Art,  121  W.  7th  Avenue. 
Anchorage,  Alaska  99501,  (907)  343- 
4326.  before  [thirty  days  following 
publication  of  this  notice].  Repatriation 
of  the  item  to  the  Douglas  Indian 
Association,  on  behalf  of  the  Yanyeidi 
Clan  of  the  Taku  Tlingit,  may  begin  afteY 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  June  30, 1994 
C.  Timothy  McKeown, 
Acting  Departmental  Consulting 
ArcheologistActing  Chief,  Archeologicol 
Assistance  Division. 

IFR  Doc.  94-16457  Filed  7-6-94;  8:45  ajTi] 
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INTERNATIONAL  TRADt 
COMMISSION 

[Investigation  No.  337-TA-360] 

Decision  Not  To  Review  an  Initial 
Determination  Finding  a  Violation  of 
Section  337  and  Schedule  for  the  Filing 
of  Written  Submissions  on  Remedy, 
the  Public  Interest,  and  Bonding 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice/ 


In  the  Matter  of:  Certain  Devices  for 
Connecting  Computers  Via  Telephone  Lines. 

Sl/MMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  final  initial  determination 
(ID)  issued  on  May  24. 1994,  in  the 
above-captioned  investigation  finding  a 
violation  of  section  337  in  the 
importation  into  the  United  States,  and 
the  sale  within  the  United  States  after 
importation,  of  certain  devices  for 
cormecting  computers  via  telephone 
lines. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  C.  Rose.  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Telephone: 
(202) 205-3113. 

SUPPLEMENTARY  INFORMATION:  Farallon 
Computing,  Inc.  ("Farallon")  filed  a 
complaint  on  October  12, 1993. 
pursuant  to  section  33^  of  the  Tariff  Act 
of  1930  (19  U.S.C.  §  1337)  alleging  that 
16  respondents  had  violated  section  337 
in  the  importation  into  the  United 
States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importation  of  certain  devices  for 
cormecting  computers  via  telephone 
fines.  Those  16  respondents  were:  (1) 
ABL  Electronics  Corp.  ("ABL"),  (2) 


Caltechnology  International  Ltd. 
("Caltechnology"),  (3)  CPU  Products 
("CPU"),  (4)  Enhance  Cable  Technology 
("Enhance"),  (5)  Focus  Enhancements. 
Inc.  ("Focus").  (6)  Full  Enterprises  Corp. 
("Full").  (7)  Good  Way  Industrial  Co., 
Ltd.  ("Good  Way").  (8)  MACProducts 
(USA)  (now  known  as  DGR 
Technologies.  Inc.)  ("DGR").  (9) 
Microcomputer  Cable  Co..  Inc. 
("MCC").  (10)  Ming  Technology  Corp. 
("Ming").  (11)  Pan  International  (USA) 
("Pan"),  (12)  Shiunn  Yang  Enterprises 
Co..  Ltd.  ("Shiunn  Yang").  (13)  Taiwan 
Techtron  Corp.  ("Techtron"),  (14) 
Technology  Works.  Inc.  ("Tech Works"). 
(15)  Total  Technologies.  Ltd.  ("Total"), 
and  (16)  Tremon  Enterprises  Co.,  Ltd. 
("Tremon").  Complainant  Farallon 
alleged  infi-ingement  of  certain  claims  of 
U.S.  Letters  Patent  5,003,579,  which  it 
owns.  The  Commission  published  a  - 
notice  of  investigation  in  the  Federal 
Register  on  November  17, 1993  (58  FB 
60671).  Two  additional  respondents 
were  subsequently  added  to  the 
investigation:  Ji-Haw  Industrial  Co.,  Ltd. 
("Ji-Haw"),  and  Tri-Tech  Instruments 
Co..  Ltd.  ("Tri-Tech").  See  59  Fed.  Reg. 
10164  (March  3, 1994). 

Of  the  18  respondents  named  in  this 
investigation,  the  Commission  has 
approved  terminations  based  on 
settlements  with  respect  to  the 
foUowing  16  respondents:  ABL, 
Caltechnology.  CPU,  DGR,  Enhance, 
Focus.  Full,  Good  Way,  Ji-Haw,  MCC, 
Ming,  Pan,  Shiunn  Yang.  Techtron. 
Total,  and  Tremon.  Only  respondents 
Tri-Tech  and  Tech  Works  have  not 
settled  with  complainant  Farallon. 

On  April  26. 1994,  the  ALJ  granted 
Farallon's  motion  for  a  summary 
determination  that  a  domestic  industry 
exists  in  accordance  with  sub.sections 
337(a)(2)  andta)(3).  The  Commission 
published  a  notice  of  its  decision  not  to 
review  that  ID  on  May  24,  1994.  See  59 
Fed.  Reg.  28811-12  (May  24,  1994). 

On  April  28. 1994.  Farallon  filed  a 
motion  for  summary  determination  of 
violation  of  section  337.  The  motion 
was  unopposed  by  any  respondent  arid 
was  supported  by  the  Commission 
investigative  attorney.  On  May  24, 1994, 
the  presiding  ALJ  issued  an  IDfinding 
that  there  was  a  violation  of  section  337. 
The  ALJ  found  that  the  '579  patent  was 
valid  and  infringed,  that  Tri-Tech 
imported  the  infringing  product  into  the 
United  States,  and  that  after 
importation.  Tech  Works  sold  the 
infringing  product  in  the  United  States. 
No  petitions  for  review  of  the  ID  or 
government  comments  were  received  by 
the  Commission. 

In  connection  with  final  disposition 
of  this  investigation,  the  Commission 
may  issue  (1)  An  order  that  could  result 
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Caltechnology  International  Ltd. 
("Caltechnology").  (3)  CPU  Products 
("CPU"),  (4)  Enhance  Cable  Technology 
("Enhance"),  (5)  Focus  Enhancements, 
Inc.  ("Focus"),  (6)  Full  Enterprises  Corp. 
("Full"),  (7)  Good  Way  Industrial  Co.. 
Ltd.  ("Good  Way"),  (8)  MACProducts 
(USA)  (now  known  as  DGR 
Technologies,  Inc.)  ("DGR"),  (9) 
Microcomputer  Cable  Co.,  Inc. 
("MCC"),  (10)  Ming  Technology  Corp. 
("Ming"),  (11)  Pan  International  (USA) 
("Pan"),  (12)  Shiunn  Yang  Enterprises 
Co.,  Ltd.  ("Shiunn  Yang"),  (13)  Taiwan 
Techtron  Corp.  ("Techtron"),  (14) 
Technology  Works.  Inc.  ("Tech Works"), 
(15)  Total  Technologies,  Ltd.  ("Total"), 
and  (16)  Tremon  Enterprises  Co.,  Ltd. 
( "Tremon").  Complainant  Farallon 
alleged  infringement  of  certain  claims  of 
U.S.  Letters  Patent  5,003,579,  which  it 
owns.  The  Commission  published  a  - 
notice  of  investigation  in  the  Federal 
Register  on  November  17, 1993  (58  FR 
60671).  Two  additional  respondents 
were  subsequently  added  to  the 
investigation:  Ji-Haw  Industrial  Co.,  Ltd. 
("Ji-Haw"),  and  Tri-Tech  Instruments 
Co..  Ltd.  ("Tri-Tech").  See  59  Fed.  Reg. 
10164  (March  3, 1994), 

Of  the  18  respondents  named  in  this 
investigation,  the  Commission  has 
approved  terminations  based  on 
settlements  with  respect  to  the 
foUowing  16  respondents:  ABL, 
Caltechnology,  CPU,  DGR,  Enhance, 
Focus,  Full,  Good  Way,  Ji-Haw,  MCC. 
Ming,  Pan,  Shiunn  Yang,  Techtron. 
Total,  and  Tremon.  Only  respondents 
Tri-Tech  and  Tech  Works  have  not 
settled  with  complainant  Farallon. 

On  April  26. 1994,  the  ALJ  granted 
Farallon's  motion  for  a  summary 
determination  that  a  domestic  industry 
exists  in  accordance  with  sub.sections 
337(a)(2)  andta)(3).  The  Commission 
published  a  notice  of  its  decision  not  to 
review  that  ID  on  May  24,  1994.  See  59 
Fed.  Beg.  28811-12  (May  24,  1994). 

On  April  28, 1994,  Farallon  filed  a 
motion  for  summary  determination  of 
violation  of  section  337.  The  motion 
was  unopposed  by  any  respondent  and 
was  supported  by  the  Commission 
investigative  attorney.  On  May  24, 1994, 
the  presiding  ALJ  issued  an  IDfinding 
that  there  was  a  violation  of  section  337. 
The  ALJ  found  that  the  '579  patent  was 
valid  and  infringed,  that  Tri-Tech 
imported  the  infringing  product  into  the 
United  States,  and  that  after 
importation,  Tech  Works  sold  the 
infringing  product  in  the  United  States. 
^o  petitions  for  review  of  the  ID  or 
government  comments  were  received  by 
the  Commission. 

In  connection  with  final  disposition 
of  this  investigation,  the  Commission 
may  issue  (1)  An  order  that  could  result 


in  the  exclusion  of  the  subject  articles 
fi-om  entry  into  the  United  States,  and/ 
or  (2)  cease  and  desist  orders  that  could 
result  in  respondents  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  Tf  any,  that  should  be  ordered. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  The  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy. the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  th»  United  States  under 
a  bond,  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretar>'  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed,  if  remedial  orders  are  issued.  . 

WriUen  Submissions 

The  parties  to  the  investigation, 
interested  government  agencies,  and  any 
other  interested  persons  are  encouraged 
to  file  written  submissions  on  the  issues 
of  remedy,  the  public  interest,  and 
bonding. 

Complainant  and  the  Commission 
investigative  attorney  are  also  requested 
to  submit  proposed  remedial  orders  for 
the  Commission's  consideration.  The 
wTitten  submissions  and  proposed 
remedial  orders  must  be  filed  no  later 
than  the  close  of  business  on  July  8, 
1994.  Reply  submissions  must  be  filed 
no  later  than  the  close  of  business  on 
July  15, 1994.  No  further  submissions 
will  be  permitted  unless  otherwise 
ordered  by  the  Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  true 
copies  thereof  on  or  before  the  deadlines 
stated  above.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 


granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  See  19  CFR  201.6.  Documents 
for  which  confidential  treatment  is 
granted  by  the  Commission  will  be 
treated  accordingly.  All  nonconfidential 
written  submissions  will  be  available  for 
public  inspection  at  the  Office  of  the 
Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C.  1337), 
and  sections  210.53  and  210.58  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure  (19  CFR  210.53  and 
210.58). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  )iine  29-.  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary-. 
|FR  Doc.  94-16471  Filed  7-6-94;  8:45  am) 

BILUNG  CODE  7020-02-P 

[Investigation  No.  337-TA-359] 

Initial  Determination  Terminating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding 
administrative  law  judge  in  the  above 
captioned  investigation  terminating  the 
following  respondent  on  the  basis  of  a 
settlement  agreement:  Com  Dev.  Ltd. 

In  the  matter  of:  Certain  Dielectric 
Miniature  Microwave  Filters  and 
Multiplexers  Containing  Same. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 


34864 


date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 


the  initial  detennina 
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Jon.  The  initial 


determination  in  this  matter  was  served 
upon  parties  on  Junej  30,  1994. 

Copies  of  the  initial  determination, 
the  settlement  agreeiient,  and  all  other 
nonconfidential  dociiments  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  p.m.  to  5:15  p.m.) 
in  the  Office  of  the  sfcretary,  U.S. 


ommission,  500  E 
n,  DC  20436, 


International  Trade 

Street  SW.,  VVashingllo 

telephone  (202)  205-  2000.  Hearing 

impaired  individuals  are  advised  that 

information  on  this  r  latter  can  be 

obtained  by  contactii  g  the 

Commission's  TDD  t(  rminal  on  (202) 

205-1810. 

WRrTTEN  COMMEffTS:  Interested  persons 

may  filf  written  comi  nents  with  the 


Commi.vsion  concern 
the  aforementioned  r  >. 
original  and  14  copie  ( 


documents  must  bie  fi  led  with  the 
Secretary  to  the  Comi  iiission,  500  E 
Street  SVV.,  Washingt  m.  DC  20436.  no 
later  than  10  days  afti  r  publication  of 
this  notice  in  the  Fed  sral  Register.  Any 
person  desiring  to  sulimit  a  document 
(or  portions  thereoO  t )  the  Commission 
in  confidence  must  n  quest  confidential 
treatment.  Such  requ«  sts  should  be 
directed  to  the  Secret,  iry  to  the 
Commission  and  mus :  include  a  full 
statement  of  the  reasc  os  why 


.should  be 
!1  either  aa;ttpt 


confldential  treatmen 
granted. 

The  Commission  w  !  ^. 

the  submission  in  cor|fidence  or  return 
it. 

fOn  FURTHER  INFORMAJiON  CONTACT: 

Ruby  J.  Dionne.  Offia  I 

U.S.  International  Traie  Commission^ 

Telephone  (202)  205-|l802. 

Issued:  June  30,  1994. 

By  order  of  the  Coirjn  «sjon. 
Donna  R.  Koebnke. 
Secretary 
IFR  Doc  94-16472  Filed|7-6-94.  8.45  ami 

BH.UNC  COOC  7070-03-P 


[Investtgation  Na  731-1 A-686  (FInaO] 


Certain  Steel  Wire  Ro  j 


AGENCY:  International 
Commission. 
ACTION:  Termination 


SUMMARY:  On  June  20 
Commission  received 
counsel  for  petitioner 
investigation  (Wiley, 
withdrawing  its  peti 
pursuant  to  §  207.40(a 
Commission's  Rules  o 


ng  termination  of 
spondents.  The 
of  all  such 


From  Belgium 

Trade 


0  investigation. 


1994.  the 

letter,  from 
n  the  subject 
&  Fielding) 

.  Accordingly, 
of  the 
Practice  and 


F  ein 


ti(in 


Procedure  (19  CFR  207.40(a)).  the 
antidumping  duty  investigation 
concerning  certain  steel  wire  rod  from 
Belgium  (investigation  Na  731-TA-686 
(Final))  is  terminated. 
EFFECTIVE  DATE:  June  29,  1994. 
FOR  FURTHER  JNFORMATtON  CONTACT:  Brad 
Hudgens  (202-205-3189).  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  SecTetary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investit^ations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8.1). 

Authority:  This  investigation  is  t»eing 
lemiinated  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.40  of  the  Commission's 
rules  (19  CFR  207.40). 

Issued:  June  30,  1994. 

By  order  of  the  Comm^ion. 
Donna  R.  Kpehnke, 
Secretary.  \ 

IFR  Doc  94-16470  Filed  7-6-94,  8:45  am) 
BSLUMO  COOC  mf^-m-p 


[InvestJgaticns  Nos,  701-TA-363  and  364 
(Preliminary),  and  Investigations  Nos,  731- 
TA-711  through  717  (Preliminary)] 

Oil  Country  Tubular  Goods  From 
Argentina,  Austria,  Italy,  Japan,  Korea, 
Mexico,  and  Spain 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of 
preliminary  countervailing  duty  and 
antidumping  investigations. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigations  Nos. 
701-TA-363  and  364  (Preliminary) 
under  section  703(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  167lb(a))  and 
preliminary  antidumping  investigations 
Nos.  731-TA-711  through  717 
(Preliminary)  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C  1673b{a)) 
to  determine  whether  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 


imports  from  Austria  and  Italy  of  oil 
country  tubular  goods  (OCTG).'  that  are 
alleged  to  be  subsidized  by  the 
Governments  of  Austria  and  Italy,  and 
by  reason  of  imports  from  Argentina, 
Austria,  Italy,  Japan,  Korea,  Mexico,  and 
Spain  of  OCTG,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  product  subject  to  these 
investigations  is  provided  for  in 
subheadings  7304.20,  7305.20.  and 
7306.20  of  the  Harmonized  Tariff 
Schedule  ofthe  United  States. 

The  Commission  must  complete 
preliminary  countervailing  duty  and 
antidumping  investigations  in  45  days, 
or  in  these  cases  by  August  15, 1994. 
For  further  information  concerning  the 
conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  June  30.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mar>'  Messer  (202-205-3193).  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
ofthe  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

SUPPLEMENTARY  INFORMATION: 
Background 

These  investigations  are  being 
instituted  in  resp>onse  to  a  petition  filed 
on  June  30.  1994,  by  Bellville  Tube 
Corp..  Bellville.  TX;  IPSCO  Steel.  Inc., 
Camanche.  lA;  Koppel  Steel  Corp.. 
Beaver  Falls.  PA;  Maverick  Tube  Corp., 
Chesterfield,  MO;  North  Star  Steel  Ohio, 
Youngstown,  OH;  USX  Corp., 
Pittsburgh,  PA;  and  USS/Kobe  Steel  Co., 
Lorain.  OH.- 


'  The  imported  rwrchandl.ie  which  J»  the  sobtect 
of  this  petition  Is  casing,  tubing,  and  drill  pipe  used 
in  drilling  for  oil  or  gas.  whetiier  seamless  or 
welded,  of  iron  {other  iban  cast  Iron)  or  steel  (both 
carbon  or  alloy),  whether  or  not  conforming  to  ' 
American  Petroleam  Institute  (API)  or  non-API 
specifiMTions.  whether  finished  or  unfinished 
(including  green  tubes).  This  petition  does  oot 
cover  casing,  tubing,  or  drill  pipe  conaining  10.5 
percent  or  more  by  weight  of  chromium. 

'  Not  All  firms  are  petitioner)  in  all  Inve^tlgaHons. 


Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  ofthe 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  ofthe  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  ofthe 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminar>' 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the- 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
.(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  July  22,  1994.  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Mary  Messer 
(202-205-3193)  not  later  than  July  20. 
1994,  to  arrange  for  their  appearance. 
Parties  in  support  ofthe  imposition  of 
countervailing  and  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  ofthe  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  July  27, 1994,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 


Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI^  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminar>' 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the- 
investigations,  provided  that  the 
applfcation  is  made  not  later  than  seven 
,{7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  July  22,  1994,  at  the 
U.S.  International  "Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Mary  Messer 
(202-205-3193)  not  later  than  July  20, 
1994,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
countervailing  and  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  July  27, 1994,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  wTitten  testimony  in  connection 
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with  their  presentation  at  the  conference 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  ser\'ice. 

Authority:  These  investigatiofjs  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  Iu!y  1,  1994. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  94-16489  Filed  7-6-94:  8:4.5  ami 

BILLING  CODE  702(M)2-P 

[Investigations  Nos.  731 -TA -669  and  670 
(Final)) 

Certain  Cased  Pencils  from  the 
People's  Republic  of  China  and 
Thailand 

AGENCY:  United  States  International 

TradeOommission. 

ACTION:  Institution  and  scheduling  of 

final  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-6G9  and  670  (Final)  under  .section 
735(h)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  the  People's 
Republic  of  China  (China)  and  Thailand 
of  certain  cased  pencils  (with  leads 
encased  in  a  rigid  sheath),  provided  for 
in  subheading  9509.10.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.' 


'  As  defined  by  Commerce,  the  products' covered 
by  these  investigations  are  certain  cased  pencils  of 
any  shape  or  dimension,  which  are  writing  and/or 
drawing  instruments  that  feature  cores  of  graphite 
or  other  materials  encased  in  wood  and/or 
manmade  materials,  whether  or  not  decorated  and 
whether  or  not  tipped  (e.g..  with  erasers,  etc.)  in  any 
fashion,  and  either  sharpened  or  unsharpened. 

Specifically  excluded  from  the  scope  of  these 
investigations  are  mechanical  pencils,  cosmetic 


For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  June  16,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the  ; 

Commission  should  contact  the  Office     ' 
of  the  Secretar>'  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  certain  cased  pencils  from  China  and 
Thailand  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigations  were 
requested  in  a  petition  filed  on 
November  10,  1993,  by  the  Pencil 
Makers  Association.  Inc.,  Marlton.  NJ. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entrv  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the  ! 

Commission's  rules,  the  Secretary  will 


pencils,  pens,  noncased  crayons  (wax),  pastels, 
charcoals,  or  chalks. 


tJiese 


make  BPI  gathered  in 
investigations  available 
applicants  under  the 
investigations,  provi 
application  is  made  no: 
twenty-one  (21)  days 
publication  of  this  noti^ 
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the  APO. 
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Staff  Report 

The  prehearing  staff 
investigations  will  be  p 
nonpublic  record  on  Aiigust 
and  a  public  version  wi 
thereafter,  pursuant  to 
Commission's  rules. 

Hearing 

The  G)mmission  will 
in  connection  v>rith  thesp 
beginning  at  9:30  a.m 
1994,  at  the  U.S.  Inter 
Commission  Building, 
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1994.  A  nonparty  who 
that  may  aid  the  Comm 
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present  a  short  statemen  t 
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presentations  should  a 
prehearing  conference 
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International  Trade  Co 
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materials  to  be  submitlefl 
hearing  are  governed  by 
§§  201.6(b)(2).  201.13(f) 
of  the  Commission's  ru 
strongly  encouraged  to 
in  the  investigations  as 
requests  to  present  a 
hearing  testimony  in 

Written  Submissions 

Each  party  is  encoura 
prehearing  brief  to  the 
Prehearing  briefs  must 
provisions  of  section  20> 
Commission's  rules;  the 
filing  is  August  19, 1994 
also  file  written  testimor  y 
with  their  presentation  a 
provided  in  section  207. 
Commission's  rules,  and 
briefs,  which  mu.st  con 
provisions  of  section  207 
Commission's  rules.  The 
filing  posthearing  briefs 
1994;  witness  testimony 
no  later  than  three  (3) 
hearing.  In  addition,  any 
has  not  entered  an 
to  the  inve<itigations  may 
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final 
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hold  a  hearing 
investigations 
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s  testimony 
ife.sion's 
request  permission  to 
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desiring  to 
i  make  oral 
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at  the  public 
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September  2, 
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before  the 
person  who 

as  a  party 
submit  a 


fom 
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written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  August  22, 
1994.  All  written  submissions  must 
conform  with  the  provisions  of  §201.8 
of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of  §  § 
201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§201  16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  b»-  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  tx;ir.g 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Cornmissioo's 
rules. 

By  order  of  the  C-ommission. 

Issued:  June  28.  1994. 
Donna  R.  Koehnke, 
Secretary. 
IFK  D.)C-  94-16473  Filed  ?-&-94;  8:45  am) 
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l^f^ERSTATE  COMMERCE 
COMMISSION 

IDochel  No.  AB-284  (Sui>-No.  4X)J 

Iowa  Northern  Railway  Co.— 
Abandonment  Exemption — In  Tama 
and  Benton  Counties,  lA 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C  10903-10904  the 
abandonment  by  Iowa  Northern  Railway 
Company  of  a  14.1-mile  line  of  railroad 
in  Tama  and  Benton  Counties,  LA, 
subject  to  standard  labor  protective 
conditions,  a  trail  use  condition,  and  a 
public  use  condition. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
•  assistance  has  been  received,  this 
exemption  will  be  effective  on  July  22, 
1994.  Formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance  under 
49  CFR  1152.27(c)(2) '  and  requests  for 
mterim  trail  use/rail  banking  under  16 
U.S.C.  1247(d)  must  be  filed  by  July  18, 
1994.  Petitions  to  stay  must  be  filed  by 
July  14,  1994.  Requests  for  a  public  use 


'  5ee  tjiempt  of  Hail  Abandonnient—Offi-n  of 
tinon  Assist.  A  I.CCitl  1W  (19871 


condition  and  petitions  to  reopen  must 
be  filed  by  July  18, 1994. 
ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-284  (Sub-No.  4X)  to:  (1) 
Offu»  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  D.C.  20423; 
and  (2)  Petitioner's  representative:  T. 
Scott  Bannister,  1300  Des  Moines 
Building,  405  Sixth  Avenue.  Des 
Moines.  lA  50309. 
FOR  FURTHER  »NFORMATK3N  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  |TDD  for 
the  hearing  impaired:  (202)  927-5721 1 
SUPPLEMENTARY  tNF0RMATK5N: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  lAssistance  for 
the  hearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.) 

Diicidod:  Jun«  29.  1994. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and  Morgan. 
Sidney  L.  Strickland.  Jr., 
Sucretary. 
IFR  Doc.  94-16454  Filed  7-6-94;  8:45  ami 
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[Finance  Docket  Na  32529] 

Northeast  Kansas  &  Missouri  Division, 
Mid-Michigan  Railroad.  Inc.— Trackage 
Rights  Exemption — Blue  Rapids 
Railway  Company 

Blue  Rapids  Railway  Company  (BK). 
has  agreed  to  grant  Northeast  Kansas  A 
Mis.souri  Division  of  Mid-Michigan 
Railroad.  Inc.  (NEKM)  local  trackage 
rights  over  BR's  entire  line,  which  runs 
between  milepost  0.12  at  Marvsville,  KS 
and  milepost  10.12  at  Bestwall,  KS,  a 
distance  of  approximately  10  miles. ' 
The  trackage  rights  were  to  become 
effective  on  or  after  June  14.  1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 


'On  March  31.  1994.  BR  acquir»»<i  ihe  line  from 
the  Union  Pacific  Railroad  pursuant  to  an 
exemption  granted  in  Blue  Rapids  By.—Actjuisitton 
(r  Operation  Exemption— Line  of  Union  PoctfK  HM 
between  Milepost  0.12  at  Marysville,  KSand 
Milepost  J0.12  at  Bestwall.  KS,  Flnawx*  Dicl^et  No 
32483  (KX  servwl  Apr.  20.  1994). 


on:  Eugenia  Langan,  Shea  &  Gardner. 
1800  Massachusetts  Avenue.  NW., 
Washington,  DC  20036. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.CC  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.CC.  653  (1980). 

Decided:  June  29, 1994. 

By  the  Commission,  Joseph  H.  Dettmar. 
Acting  Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  94-16453  Filed  7-6-94:  8:45  am] 
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JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Invitation  for 
Membership  on  Advisory  Committee 

The  Joint  Board  for  the  Enrollment  of 
Actuaries  (Joint  Board)  established 
under  the  Employment  Retirement 
Income  Security  Act  of  1974  (ERISA),  is 
responsible  for  the  enrollment  of 
individuals  who  wish  to  perform 
actuarial  services  under  ERISA.  The 
Joint  Board  has  established  an  Advisory 
Committee  on  Actuarial  Examinations 
(Advisory  Committee)  to  assist  in  its 
examination  duties  mandated  by  ERISA. 
The  term  of  the  current  Advisory 
Committee  will  expire  on  November  1, 
1994.  The  charter  for  the  Joint  Board's 
Advisory  Committee  has  been  renewed, 
and  a  new  Advisory  Committee  will  be 
formed.  This  notice  describes  the 
Advisory  Committee  and  invites 
applications  from  those  interested  in 
ser\'ice  on  it. 

1 .  General 

To  qualify  for  enrollment  to  perform 
actuarial  services  under  ERISA,  an 
applicant  must  have  requisite  pension 
actuarial  experience  and  must  satisfy 
knovk'ledge  requirements  as  provided  in 
the  Joint  Board's  regulations.  The      , 
knowledge  requirements  may  be 
satisfied  by  successful  completion  of 
Joint  Board  examinations  in  basic 
actuarial  mathematics  and  methodology, 
and  in  actuarial  mathematics  and 
methodology  relating  to  pension  plans 
qualifying  under  ERISA. 

The  Joint  Board,  the  Society  of 
Actuaries  and  the  American  Society  of 
Pension  Actuaries  jointly  offer 
Fxaminations  acceptable  to  the  Joint 
Board  for  enrollment  purposes  and 
acceptable  to  those  actuarial 
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on:  Eugenia  Langan.  Shea  &  Gardner. 
1800  Massachusetts  Avenue.  NW.. 
Washington,  DC  20036. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co.— Trackage  Bights— BN, 
354  I.CC.  605  (1978).  as  modified  in 
Mendocino  Coast  By.,  Inc. — Lease  and 
Operate.  360  I.CC.  653  (1980). 

Decided:  lune  29, 1994. 

By  the  Commission,  Joseph  H.  Dettmar. 
Acting  Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 
IFR  Doc.  94-16453  Filed  7-6-94:  8:45  am) 
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JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Invitation  for 
Memt}ership  on  Advisory  Committee 

The  Joint  Board  for  the  Enrollment  of 
Actuaries  (Joint  Board)  estabhshed 
under  the  Employment  Retirement 
Income  Security  Act  of  1974  (ERISA),  is 
responsible  for  the  enrollment  of 
individuals  who  wish  to  perfonn 
actuarial  services  under  ERISA.  The 
Joint  Board  has  established  an  Advisory 
Committee  on  Actuarial  Examinations 
(Advisory  Committee)  to  assist  in  its 
examination  duties  mandated  by  ERISA. 
The  term  of  the  current  Advisory 
Committee  will  expire  on  November  1, 
1994.  The  charter  for  the  Joint  Board's 
Advisory  Committee  has  been  renewed, 
and  a  new  Advisory  Committee  will  be 
formed.  This  notice  describes  the 
Advisory  Committee  and  invites 
applications  from  those  interested  in 
ser\'ice  on  it. 

1 .  General 

To  qualify  for  enrollment  to  perform 
actuarial  services  under  ERISA,  an 
applicant  must  have  requisite  pension 
actuarial  experience  and  must  satisfy 
knowledge  requirements  as  provided  in 
the  Joint  Board's  regulations.  The      , 
knowledge  requirements  may  be 
satisfied  by  successful  completion  of 
Joint  Board  examinations  in  basic 
actuarial  mathematics  and  methodology, 
and  in  actuarial  mathematics  and 
methodology  relating  to  pension  plans 
qualifying  under  ERISA. 

The  Joint  Board,  the  Society  of 
Actuaries  and  the  American  Society  of 
Pension  Actuaries  jointly  offer 
examinations  acceptable  to  the  Joint 
Board  for  enrollment  purposes  and 
acceptable  to  those  actuarial 


organizations  as  part  of  their  respective 
examination  programs. 

2.  Purposes 

The  Advisory  Committee  plays  an 
integral  role  in  the  examination  program 
by  assisting  the  Joint  Board  in  offering 
examinations  which  will  enable 
examination  candidates  to  demonstrate 
the  knowledge  necessary  to  qualify  for 
enrollment.  The  purpose  of  the 
Advisory  Committee,  as  renewed,  will 
remain  that  of  assisting  the  Joint  Board 
in  fulfilling  this  responsibility.  The 
Advisory  Committee  will  discuss  the 
philosophy  of  such  examinations,  will 
review  topics  appropriately  covered  in 
them,  and  wiii  makejecommendations 
relative  thereto.  It  also  will  recommend 
to  the  Joint  Board  proposed  examination 
questions.  The  Joint  Ek)ard  will  maintain 
liaison  with  the  Advisory  Committee  in 
this  process  to  ensure  that  its  views  on 
examination  content  are  understood. 

3.  Function 

The  manner  in  which  the  Advisory- 
Committee  functions  in  preparing 
examination  questions  is  intertwined 
with  the  jointly  administered 
examination  program.  Under  that 
program,  the  participating  actuarial 
organizations  draft  questions  and 
submit  them  to  the  Advisory  Committee 
for  its  consideration.  After  review  of  the 
draft  questions,  the  Advisory-  Committee 
selects  appropriate  questions,  modifies 
them  as  it  deems  desirable,  and  then 
prepares  one  or  more  drafts  of  actuarial 
examinations  to  be  recommended  to  the 
Joint  Board.  (In  addition  to  revisions  of 
the  draft  questions,  it  may  be  neces.sary 
for  the  Advisory  Committee  to  originate 
Questions  and  include  them  in  what  is 
recommended.) 

4.  Membership 

The  Joint  Board  will  take  steps  to 
ensure  maximum  pradicable 
representation  on  the  Advisory 
Committee  of  points  of  view  regarding 
the  Joint  Board's  actuarial  examination 
e.xtant  in  the  community  of  actuaries.  In 
this  regard,  appointment  will  be  made 
from  the  actuarial  community  at  large 
and  from  nominees  provided  by  the 
actuarial  organizations.  Since  the 
members  of  the  actuarial  organizations 
comprise  a  large  segment  of  the 
actuarial  profession,  this  appointive 
process  ensures  expression  of  a  broad 
spectrum  of  viewpoints.  All  members  of 
the  Advisory  Committee  will  be 
expected  to  act  in  the  public  interest, 
that  is,  to  produce  examinations  which 
will  help  ensure  a  level  of  competence 
among  those  who  will  be  accorded 
enrollment  to  perform  actuarial  services 
under  ERISA. 


Membership  normally  will  be  hmited 
to  actuaries  previously  enrolled  by  the 
Joint  Board.  However,  individuals 
having  academic  or  other  special 
qualifications  of  particular  value  for  the 
Advisory  Committee's  work  also  will  be 
considered  for  membership.  The 
Advisory  Committee  will  be  comprised 
of  not  more  than  nine  members. 

The  Advisory  Committee  will  meet 
about  four  times  a  year.  Advisory 
Committee  members  should  be  prepared 
to  devote  from  100  to  150  hours, 
including  meeting  time,  to  the  work  of 
the  Advisory  Committee  over  the  course 
of  a  year.  Members  will  be  reimbursed 
for  Advisory  Committee  travel,  meals 
and  lodging  expenses  incurred  in 
accordance  with  applicable  government 
regulations. 

Actuaries  interested  in  serving  on  the 
Advisory  Committee  should  express 
their  interest  and  fully  state  their 
qualifications  in  a  letter  addrt^ssed  to: 
Joint  Board  for  the  Enrollment  of 
Actuaries,  c/o  Office  of  Director  of 
Practice.  Internal  Revenue  Ser\ice,  suite 
600,  801  Pennsylvania  Avenue  NW.. 
Washington,  DC  20004. 

Any  questions  may  be  directed  to  the 
Joint  Board's  Executive  Director  at  202- 
376-1421. 

The  deadline  for  accepting 
applications  is  September  6. 1994. 

Dated:  lune  29.  1994. 
Leslie  S.  Shapiro, 

Executive  Director.  Joint  Hoard  for  thf 
Enrollment  of  Actuaries. 
[PR  Doc.  94-16368  Filed  7-6-94:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 

Environmental  Response. 
Compensation  and  Liability  Act 

Consistent  with  the  policv  set  forth  in 
Section  122(d)(2)(B)  of  the  ' 
Comprehensive  Environmental 
Response.  Compensation  and  Liabilifv 
Act  of  1980  as  amended  ("CERCLA"); 
42  U.S.C.  §  9622(d)(2)(B).  and  the 
Department  of  Justice  regulations  at  28 
CFR  50.7,  notice  is  hereby  given  that  on 
June  22. 1994,  a  proposed  partial 
Consent  Decree  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Alaska  in  United  States  v. 
Alaska  Bailroad  Corporation  at  al.  No 
A-9 1-589  CV.  The  Consent  Decree 
resolves  claims  asserted  by  the  United 
States  on  behalf  of  the  U.S. 
Environmental  Protection  Agency 
pursuant  to  Section  107  of  CERCLA.  42 
U.S.C.  §  9607,  against  six  of  the 
defendants  in  this  action  (and  the 
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United' States  as  a  coi  interclaim 
defendant)  for  past  re  sponse  costs 
incurred  in  connectic  n  with  the 
Standard  Steel  &  Met  jls  Salvage  Yard 
Site  (the  "Site")  in  Anchorage,  Alaska. 
The  settling  defendar  ts  include  the 
Alaska  Railroad  Corp  iration,  Chugach 
.  Electric  Association,  nc.  ("Chugach"). 
Westinghouse  Electri ;  Corporation, 
Montgomery  Ward  &  Zo.,  Inc.,  J.C. 
Penney,  Inc.  and  Brie  ^estohe/Firestone, 
Inc.  The  Consent  Dec  ee  also  obligates 
five  of  the  settling  de  endants  to 
reimburse  Chugach  and  the  United 
States  for  their  share  ( >f  the  costs 
currently  being  incuri  ed  in  connection 
with  performance  of  c  remedial 
investigation  and  feas  bility  study  ("RI/ 
FS")  for  the  Site.  The  Koposed  partial 
Consent  Decree  also  a  locates  past  costs 
and  RI/FS  costs  amon  »  all  the  settlers 
based  on  aliquot  shan  s  or  percentages 
agreed  upon  among  th  e  parties  for  these 
phases  of  work  and  in  /estigation  at  the 
Site  only. 

The  Department  of  jstice  will  re<:eive 
written  comments  rel;  ting  to  the 
proposed  partial  cons(  nt  decree  for 
thirty  (30)  days  from  t  le  date  of 
publication  of  this  not  ce.  Comments 
should  be  directed  to  I  le  Assistant 
Attorney  General,  Env  ronment  and 
Natural  Resources  Div  sion,  U.S. 
Department  of  Justice,  Washington.  DC 
20530,  and  should  ref«  r  to  United  States 
V.  Alaska  Railroad  Coi  poration  et  al., 
DO)  Reference  #90-11-3-810 

The  proposed  partia  consent  decree 
and  appendices  may  b  >  examined  at  the 
Office  of  the  United  St  ites  Attorney  for 
the  District  of  Alaska,  (oom  253, 
Federal  Building  and  I LS.  Courthouse. 
222  West  Seventh  Ave  lue,  Anchorage, 
Alaska  99513-7567  an  1  at  the  Region  10 
office  of  the  Environmi  ntal  Protection 
Agency,  7th  Floor  Recc  rds  Center,  1200 
Sixth  Avenue,  Seattle,  IVashington 
98101.  A  copy  of  the  p  oposed  consent 
decree  and  appendices  (if  requested) 
may  be  obtained  in  per  jon  or  by  mail 
from  the  Consent  Decrte  Library.  1120 
G  Street  NW.,  4th  Flooi .  Washington, 
DC  20005.  (202)  624-Oi  192.  In  requesting 
copies,  please  enclose  i  check  in  the 
amount  of  $9.25  (with(  ut  appendices) 
or  $34.50  (with  appenc  ices)  (25  cents 
per  page  reproduction  (  ost)  payable  to 
the  Consent  Decree  Libj-ary. 
John  C.  Cniden, 

Chief.  Environmental  Enfc  xement  Section. 
Environment  and  Natural  Resources  Division 
JFR  Doc.  94-16354  Filed  71-6-94;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Commission  on  the  Future  of  Worker- 
Management  Relations;  Meeting 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  Public  Meeting. 


SUMMARY:  The  Commission  on  the 
Future  of  Worker-Management  Relations 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  Pub.  L.  92-463.  Pursuant  to 
Section  10(a)  of  FACA,  this  is  to 
announce  that  the  Commission  will 
meet  at  the  time  an^l  place  shown 
below:  j|  • 

Time  and  Place 

The  meeting  will  be  on  Mondav,  July 
25,  1994  from  9:00  a.m.  to  3:00  p.m.  in 
Room  N-3437  A-D,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington.  DC. 

Agenda 

The  agenda  for  the  meeting  is  as 
follows: 

The  Commission  is  seeking  proposals 
and  options  to  deal  with  the  problems 
identified  in  its  Fact  Finding  Report 
related  to  the  appropriate  coverage  of 
labor  relations  and  employment  law 
with  respect  to  (1)  the  dividing  line 
between  employee  and  individual 
contractor  (part  of  "contingent 
workers"),  and  (2)  the  proper  scope  of 
the  exclusion  of  managers,  supervisors 
and  salaried  employees  from  the 
protection  of  such  laws. 

The  Fact  Finding  Report  identifies 
some  of  the  facts  and  questions  relevant 
to  these  issues  at  varying  points 
including  the  following  pages:  21-22, 
39-40.  55-57,  93-95,  110-111.  123-125. 

The  Commission  invites  the  views  of 
interested  parties  about  both  problems 
cited  above  that  are  reported  to  arise 
under  current  law  and  the 
recommendations  they  would  make  to 
deal  with  these  problems.  The 
Commission  would  also  welcome 
comparisons  of  the  current  treatment  of 
these  questions  under  the  National 
Labor  Relations  Act  and  various  forms 
of  employment  regulation  (such  as 
FLSA.  OSHA.  ERISA  and  civil  rights 
law). 

Public  Participation 

The  meeting  will  be  open  to  the 
public.  It  will  be  in  session  from  9:00 
a.m.  until  3:00  p.m.  when  it  will 
adjourn.  Seating  will  be  available  to  the 
public  on  a  first-come,  first-served  basis. 
Disabled  individuals  wishing  to  attend 
should  contact  the  Commission  no  later 


than  July  25,  1994,  if  special 
accommodations  are  needed. 

The  Commission  welcomes  by  July  T 8 
written  statements  of  proposals  to  deal 
with  the  issues  identified  above.  The 
Commission  may  schedule,  time 
permitting,  the  authors  of  such 
statements  for  a  brief  presentation  and 
questions  on  July  25th,  if  they  indicate 
they  would  like  to  appear,  in  addition 
to  organizational  representatives  invited 
to  present  proposals-to  the  Commission. 
Individuals  who  wish  to  submit  written 
statements  should  send  15  copies  on  or 
before  July  18,  to  Mrs.  June  M. 
Robinson,  Designated  Federal  Official, 
Commission  on  the  Future  of  Worker- 
Management  Relations,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210.  telephone 
(202) 219-9148. 

Signed  at  Washington..  DC  this  30!.'i  c'hv  of 
June,  1994.  ■        . 

Robert  B.  Reich, 

Secretary  of  Labor. 

IFR  Doc.  94-16395  Filed  7-6-94:  8:45  dn) 
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Mine  Safety  and  Health  Administration 

Coal  Mine  Respirable  Dust  Standard; 
Single-Shift  and  Noncompliance 
Determinations 

AGENCIES:  Mine  Safety  ant)  Health 

Administration,  Labor. 

ACTION:  Notice  of  pubfic  hearings. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  will  hold 
additional  hearings  to  receive  comments 
on  proposed  changes  to  the  Federal 
program  for  respirable  coal  mine  dust. 
The  first  hearing  will  address  a  joint 
finding  by  the  Secretary  of  Labor  and 
the  Secretary  of  Health  and  Human 
Services  that  the  average  concentration 
of  respirable  dust  to  which  each  miner 
in  the  active  workings  erf  a  coal  mine  is 
exposed  can  be  measured  accurately 
over  a  single  shift.  This  hearing  is  being 
held  under  section  101  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act).  Following  that  hearing, 
MSHA  will  hold  a  second  hearing  to 
receive  public  comments  on  the 
Agency's  intent  to  use  single,  hill-shift 
respirable  dust  measurements  to 
determine  noncompliance  under  the 
MSHA  coal  mine  respirable  dust 
standard.  The  hearings  will  be  held  in 
Salt  Lake  City,  Utah. 
DATES:  Requests  to  make  oral 
presentations  should  be  submitted  prior    ' 
to  the  hearings.  The  hearings  will  be 
held  on  Tuesday,  July  19, 1994.  The 


joint  MSHA-NIOSH  hearing  is 
scheduled  from  9:00  a.m.  to  12:00  p.m. 
The  MSHA  hearing  is  scheduled  from 
1:00  p.m.  to  5:00  p.m. 
ADDRESSES:  Both  hearings  will  be  held 
at  the  Holiday  Inn,  999  South  Main 
Street,  Salt  Lake  City,  Utah  84111,  (801) 
395-8600. 

Send  requests  to  make  oral 
presentations  to  the  Mine  Safety  and 
Health  Administration,  Office  of 
Standards,  Regulations  and  Variances. 
Room  631,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of     • 
Standards,  Reguiations  and  Variances, 
MSHA.  (703)  235-1910. 
SUPP1.EMENTARY  tf^ORMATtON:  On 
February  18, 1994,  the  Secretary  of 
Labor  and  the  Secretary  of  Health  and 
Human  Services  jointly  published  a 
notice  in  the  Federal  Register  (59  FR 
8357)  announcing  a  new  finding  that  the 
average  concentration  of  respirable  dust 
to  which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  accurately  measured  over  a  single 
shift  in  accordance  vdth  section 
202(f)(2)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  Based  on  this 
finding,  the  Secretaries  are  proposing  to 
rescind  the  finding  issued  on  July  17. 
1971.  and  affirmed  on  February  23. 
1972. 

Concurrently.  MSHA  published  a 
notice  in  the  Federal  Register  (59  FR 
8356)  announcing  its  intention  to  use 
both  single,  full-shift  respirable  dust 
measurements,  and  the  average  of 
multiple,  full-shift  respirable  dust 
samples,  to  determine  noncompliance 
and  issue  citations  for  xaolations  of  the 
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Code 

30  

57  

59  

66  

139  

USGS/DOi/NSF  Council  for  Cor 
Special  Emphasis  Panel  In  Grac 
Special  Emphasis  Panel  in  Elenr 
Advisory  Committee  for  Mathem 
Advisory  Panel  for  Presidential  1 

173  

Special  Emphasis  Panel  in  Engi 
Advisory  Committee  for  Comput 
Special  Emphasis  Panel  in  Elec 
Advisory  Committee  for  Social,  1 
Committee  on  Equal  Opportuniti 
Special  Emphasis  Panel  in  Advj 
Special  Emphasis  Panel  in  Astrc 
Special  Emphasis  Panel  in  Bioe 
Special  Emphasis  Panel  in  Cher 
Special  Emphasis  Panel  in  Chei 

1151  

1196  

1171  

1173  

1185  

1186  

1189  

1190  

1191 

1192  

Special  Emphasis  Panel  in  Com 
Special  Emphasis  Panel  in  Cros 

1 193 

1194  

Special  Emphasis  Panel  in  Desi 
Special  Emphasis  Panel  in  Syst 
Special  Emphasis  Panel  in  Hum 
Special  Emphasis  Panel  in  Infor 

1198  

1199  

1200  

1201   

Special  Emphasis  Panel  in  Inter 
Special  Emjjhasis  Panel  in  Mate 
Special  Emphasis  Panel  in  Mat^ 

1203 

1204  
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joint  MSHA-NIOSH  hearing  is 
scheduled  from  9:00  a.m.  to  12:00  p.m. 
The  MSHA  hearing  is  scheduled  from 
1:00  p.m.  to  5:00  p.m. 
ADDRESSES:  Both  hearings  will  be  held 
at  the  HoUday  Inn.  999  South  Main 
Street.  Salt  Lake  City,  Utah  84111,  (801) 
395-8600. 

Send  requests  to  make  oral 
presentations  to  the  Mine  Safety  and 
Health  Administration.  Office  of 
Standards.  Regulations  and  Variances. 
Room  631,  4015  Wilson  Boulevard. 
Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of     ■ 
Standards.  Regulations  and  Variances. 
MSHA.  (703)  235-1910. 
SUPPUEMENTARY  tf^ORMATtON:  On 
February  18, 1994,  the  Secretary  of 
Labor  and  the  Secretary  of  Health  and 
Human  Services  jointly  published  a 
notice  in  the  Federal  Register  (59  FR 
8357)  announcing  a  new  finding  that  the 
average  concentration  of  respirable  dust 
to  which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  accurately  measured  over  a  single 
shift  in  accordance  vdth  section 
202(f)(2)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  Based  on  this 
finding,  the  Secretaries  are  proposing  to 
rescind  the  finding  issued  on  July  17, 
1971,  and  affirmed  on  February  23, 
1972. 

Concurrently.  MSHA  published  a 
notice  in  the  Federal  Register  (59  FR 
8356)  announcing  its  intention  to  use 
both  single,  full-shift  respirable  dust 
measurements,  and  the  average  of 
multiple,  full-shift  respirable  dust 
samples,  to  determine  noncompliance 
and  issue  citations  for  xaolations  of  the 


respirable  dust  standard  under  the 
MSHA  coal  mine  respirable  dust 
program. 

Public  hearings  on  these  matters  were 
held  on  July  6, 1994,  in  Morgantown. 
West  Virginia  (59  FR  29348-29349).  In 
response  to  requests  from  the  mining 
community.  MSHA  has  scheduled  a 
-second  set  of  public  hearings  in  the 
West.  NIOSH  concurs  with  this  action 
and  vdll  participate.  The  hearings  will 
be  held  in  accordance  with  the  same 
procedures  cited  in  the  Federal  Register 
notices  for  the  July  6,  1994,  hearings. 

To  allow  for  the  submission  of  post- 
hearing  comments,  the  record  will 
remain  open  until  August  5, 1994. 

Dated:  July  5,  1994. 

Edward  C  Hugler, 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 

(FR  Doc.  94-16573  Filed  7-6-94;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Electrical 
and  Communication  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  CommiUee  Code:  Special 
Emphasis  Panel  in  Electrical  and 
Communication  Systems — 1196. 

Date  and  time:  July  28-29, 1994/8:30  a.m- 
5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230 
(Room  530). 

Type  of  meeting:  Closed. 


Contact  Person:  Dr.  Radhikishan  Bahaeti. 
Program  Director.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1180. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prof)osals 
submitted  to  NSF  for  financial  support. 

Agenda 

To  review  and  evaluate  proposal  submitted 
for  financial  support. 

Reason  for  Closing 

The  proposals  being  reviewed  include 
information  of  a  proprietary  or  confidential 
nature,  including  technical  information; 
financial  data,  such  as  salaries  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552t>(c)  (4)  and  (6) 
of  the  Government  in  the  Sunshine  Act. 

Dated:  July  1.  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
[FR  Doc.  94-16465  Filed  7-6-94;  8:45  am] 
BILLING  CODE  7M»-01-M 


Committee  Management;  Renewals 

The  Assistant  Directors  having 
responsibility  for  the  Advisory 
Committees  listed  below  have 
determined  that  renewal  of  these  groups 
is  necessary  and  in  the  public  interest 
in  cormection  with  the  performance  of 
duties  imposed  upon  the  Director, 
National  Science  Foundation  (NSF),  by 
42  use  1861  et  seq.  This  determination 
follows  consultation  with  the 
Committee  Management  Secretariat. 
General  Services  Administration. 
Authority  for  these  Advisory 
Committees  will  expire  on  June  30, 
1996.  unless  thev  are  renewed. 


Code 

30  

57  

59  

66  

139  

173  

1151   

1196  

1171   

1173  

1185  

1186  

1189  

1190  

1191  

1192  

1193  

1194  

1198  

1199  

1200  

1201   

1203  

1204  


Name 


USGS/DOi/NSF  Council  for  Continental  Scientific  Drilling. 

Special  Emphasis  Panel  in  Graduate  Education  &  Research  Development. 

Special  EmiDhasis  Panel  in  Elementary,  Secondary  &  Informal  Education. 

Advisory  Committee  for  Mathematical  and  Physical  Sciences. 

Advisory  Panel  for  Presidential  Faculty  FeHows. 

Special  Emphasis  Panel  in  Er>gineering  Education  arxj  Centers. 

Advisory  Committee  for  Computer  &  Information  Science  &  Engineering. 

Special  Emphasis  Panel  in  Electrical  &  Communications  System. 

Advisory  Committee  for  Social,  Behavioral  4  Economic  Sciences. 

Committee  on  Equal  Opportunities  in  Scier>ce  &  Engineering. 

Special  Emphasis  Panel  in  Advanced  Scientific  Computing. 

Special  Emphasis  Panel  in  Astronomical  Sciences. 

Special  Emphasis  Panel  in  Bioengineering  &  Environmental  Systems  (nee  Biological  &  Critical  Systems). 

Special  Emphasis  Panel  in  Chemical  &  Transport  Systems  (nee  Chemical  &  Themnal  Systems). 

Special  Emphasis  Panel  in  Chemistry. 

Special  Emphasis  Panel  in  Computer  &  Computation  Research. 

Special  Emphasis  Panel  in  Cross-Disciplinary  Activities. 

Special  Emphasis  Panel  in  Design,  Manufacturing  &  Industrial  Innovation  (nee  Design  &  Manufactunng  Systems) 

Special  Emphasis  Panel  in  Systemic  Reform. 

Special  Emphasis  Panel  in  Human  Resource  Development. 

Special  Emphasis  Panel  in  Information,  Robotics  &  Intelligent  Systems. 

Special  Emphasis  Panel  in  International  Programs. 

Special  Emphasis  Panel  in  Materials  Research. 

Special  Emphasis  Panel  in  Mathematical  Sciences. 
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Code 


1205 
1206 
1207 
1208 
1209 
1210 
1214 


Name 


;ial  Emphasis  Panel  in  Civil  4  MechanK^s  (nee  Mechanical  &  Structural  Systems) 
!ial  Emphasis  Panel  in  Microelectronics  Information  Processing  Systems 

Spe<al  Emphasis  Panel  in  Networking  &  Communications  Research  4  Infrastructure 

Special  Emphasis  Panel  in  Physics. 

Special  Emphasis  Panel  in  Polar  Programs. 

Special  Emphasis  Panel  in  Research,  Evaluation  4  Dissemination 

Spe<  lal  Emphasis  Panel  in  Undergraduate  Education. 


Dated:  June  30,  1994 
M.  Rebecca  Winkler, 

Comwittee 

IFR  Doc.  94-16462  Filec 
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f  Management  Offi 


Special  Emphasis  Pahei 
Manufacture  and  Industrial 
Meeting 


In  accordance  with 
Advisory  Committee . 
463,  as  amended),  the . 
Foundation  announces 
meeting. 

Name:  Special  Emph: 
Manufacture,  and 
1194. 

Date  and  Time:  August 
to  5:00  p.m. 

Place:  Rooms  340.  360, 
Science  Foundation,  420 1 
Arlington,  VA  22230. 
Type  of  Meeting:  Close  i 
Contact  Person:  Dr.  F. 
and  Integration  Enginee. 
Srinivasan.  Manufacturi. 
Equipment,  and  Dr.  Pius 
Research  and  Production 
of  Design,  Manufactiu^. 
Innovation,  located  in  rt™ 
Science  Foundation,  420: 
Arlington,  VA  22230,  phc 
Purpose  of  Meeting:  To 
recommendations  concer 
submitted  to  NSF  for  fina 
Agenda:  To  review  and 
prototyping  proposals  as 
process  for  awards. 

Reason  for  Closing:  The 
reviewed  include  informa 
proprietary  or  confidentia  l 
technical  information;  fin 
salaries;  and  personal  in 
concerning  individualsa 
proposals.  These  matters , 
U.S.C  552Nc).  (4)  and  (6) 
in  the  Sunshine  Act. 
Dated:  July  1, 1994. 
M.  Rebecca  WinJder, 
Committee  Management 
IFR  Doc.  94-16463  Filed 
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the  Federal 
i  ^ct  (Pub.  L.  92- 
National  Science 
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a«is  Panel  in  Design, 
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4,  1994,8:30  a.m. 
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$tan  Settles,  Design 
Dr.  Cheena 
Processes  and 
igbelu.  Operations 
Systems,  Division 
Industrial 
550,  National 
Wilson  Boulevard, 
ne/(703)  306-1328. 
provide  advice  and 

_  proposals 
I  icial  support, 
evaluate  rapid 
)art  of  the  selection 

proposals  being 
nforma^ion  of  a 

nature,  including 

4ncial  data,  such  as 
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Special  Emphasis  PanW  In  Graduate 
Education  and  Research  Development; 
Meeting 

In  accordance  with  tl^  Federal 
Advisory  Committee  Ac^t  (Pub.  L.  92- 


463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Graduate 
Education  and  Research  Development. 

Date  and  Time:  August  1-2, 1994;  8:30  a  m 
to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  Virginia  22230. 
Type  of  Meeting:  Closed. 
Contact  Person:  Roosevelt  Y,  Johnson, 
■  Program  Director,  4201  Wilson  Boulevard, 
Room  907,  Arlington,  VA  22230  Telephone 
(703)  306-1696. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  Graduate  Research 
Traineeships  Program  (GRT). 

Agenda:  Review  and  evaluate  GRT 
proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.S.C.  552  b.  |c)(4) 
and  (6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  July  1,  1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  94-16467  Filed  7-6-94;  8:45  ami 
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Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Dates  and  Times:  July  25, 1994,  7:00  pm- 
9:00  pm;  July  26. 1994,  8:00  am-8:00  pm 
July  27, 1994,  8:00  am-5:00  pm. 

Place:  July  25, 1994:  South  Coast  Inn,  5620 
Calle  Real,  (Meeting  Room),  Goleta.  CA:  July 
26  and  27, 1994:  University  of  California, 
Santa  Barbara,  Santa  Barbara,  California. 
93106. 

Type  of  Meetings:  Closed. 

Contact  Person:  Dr.  LaVeme  D.  Hess. 
Program  Director,  Electronic  Materials 
Program.  Division  of  Materials  Research, 
Room  1065.  National  Science  Foundation 
4201  Wilson  Blvd.  Arlington.  VA  22230 
Telephone  (703)  306-1837. 


Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
the  Science  and  Technology  Center  (STC)  for 
Quantized  Electronic  Structures  (QUEST)  at 
the  University  of  California.  Santa  Barbara. 

Agenda:  To  evaluate  progress  at  this 
Science  and  Technology  Center  in  relation  lo 
continuing  support  for  this  renewal  proposal. 

Reason  for  Closing:  The  proposal  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
use.  552  b.  (c)(4)  and  (6)  of  the  Govemmoni 
in  the  Sunshine  Act. 
*     Dated:  July  1, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-16475  Filed  7-6-94;  8:45  ami 
BtLUNG  COOE  7SS5-01-M 


Committee  of  Visitors;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Mathematics  and  Physical  Sciences 
Committee  of  Visitors  for  Physics— #66. 

Date  and  Time:  July  28-29, 1994;  8:30  am. 
to  6:00  p.m.;  July  30, 1994;  8:30  a.m.  to  3:00 
p.m. 

Place:  Room  340,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Robert  A.  Eisenstein, 
Director.  PHY,  Room  1015,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  oversight 
review  of  the  PHY  programs. 

Agenda:  To  carry  out  Committee  of  Visitors 
review,  including  examination  of  decisions 
on  proposals,  reviewer  comments,  and  other 
privileged  materials. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C552b.(c)  (4)  and  (6)  of  the 
Govenmient  in  the  Sunshine  Act  would 
improperly  be  disclosed; 


Dated:  July  1,1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-16468  Filed  7-6-94;  8:45  am) 
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Advisory  Committee  for  Engineering; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Engineering. 

Dale  and  Time:  August  2, 1994—8:30  a.m. 
to  5:00  p.m. 

Place:  Room  530  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  F.  Stan  Settles, 
Program  Director,  Design  and  Integration 
Engineering,  Division  of  Design, 
Manufacture,  and  Industrial  Engineering, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230,  phone/703- 
306-1328. 

PurpHJse  of  Meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Closed  Session:  August  2, 1994,  8:30  a.m- 
5:30  p.m.,  to  provide  oversight  review  of  the 
Design  and  Integration  Engineering  Program. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)(4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  July  1,1994. 
M,  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-16466  Filed  7-6-94;  8:45  ami 

BILLING  CODE  75S5-01-M 


Committee  of  Visitors  of  the  Advisory 
Committee  of  Education  and  Human 
Resources;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  July  21-22. 1994;  8:30 
a.m. -5:30  p.m. 

Place:  Room  830, 4201  Wilson  Blvd.. 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Costello  Brown,  Dr. 
Betty  Jones,  Program  Directors  for  Career 
Access  Programs,  Division  of  Human 


Dated:  July  1.1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-16468  Filed  7-6-94;  8:45  am] 
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Advisory  Committee  for  Engineering; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Cemmittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Engineering. 

Date  and  Time:  August  2, 1994—8:30  a.m. 
to  5:00  p.m. 

Place:  Room  530  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  F.  Stan  Settles. 
Program  Director,  Design  and  Integration 
Engineering,  Division  of  Design. 
Manufacture,  and  Industrial  Engineering, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington.  VA  22230.  phone/703- 
306-1328. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review." 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Closed  Session:  August  2. 1994.  8:30  a.m- 
5:30  p.m..  to  provide  oversight  review  of  the 
Design  and  Integration  Engineering  Program. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)(4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  July  1.1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  94-16466  Filed  7-6-94;  8:45  am| 

BILLING  CODE  75S5-01-M 

Committee  of  Visitors  of  the  Advisory 
Committee  of  Education  and  Human 
Resources;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  July  21-22, 1994;  8:30 
a.m. -5:30  p.m. 

Place:  Room  830, 4201  Wilson  Blvd., 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Costello  Brown,  Dr. 
Betty  Jones,  Program  Directors  for  Career 
Access  Programs,  Division  of  Human 
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Resources  Development,  Room  815.  National 
Science  Foundation.  4201  Wilson  Blvd., 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1640. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Comprehensive  Regional  Centers  for 
Minorities  (CRCM)  Program. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  July  1.  1994. 
M.  Rebecca  WnikJer, 
Committee  Management  Officer. 
(FR  Doc.  94-16464  Filed  7-6-94:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

NUREG-1478,  "Non-Power  Reactor 
Operator  Licensing  Examiner 
Standards";  Availability 

The  Nuclear  Regulatory  Commission 
hasissued  NUREG-1478',  "Non-Power 
Reactor  Operator  Licensing  Examiner 
Standards."  The  Commission  will  use 
this  document  to  provide  policy  and 
guidelines  for  NRC  examiners  and  to 
establish  the  procedures  and  practices 
for  conducting  initial  and 
requalification  written  examinations 
and  operating  tests  for  license 
applicants  and  licensed  operators  at 
non-power  reactor  facilities  pursuant  to 
Part  55  of  Title  10  of  the  Code  of  Federal 
Regulations.  The  policies  and  guidelines 
contained  in  the  NUREG  will  be  used 
for  all  examinations  commencing  30 
days  from  the  date  of  this  notice. 

Copies  of  NUREG-1478  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.O.  Box  37082,  Washington,  DC 
20013-7082.  Copies  are  also  available 
from  the  National  Technical  Information 
Ser\'ice.  5285  Port  Royal  Road, 
Springfield,  VA  22161.  A  copy  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room,  2120  L  Street,  N.VV.  (Lower 
Level),  Washington,  DC. 

Dated  at  Rockville.  Maryland,  this  21st  dav 
of  June  1994. 


For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Gallo, 

Chief  Operator  Licensing  Branch.  Division 
of  Reactor  Controls  and  Human  Factors, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  94-16443  Filed  7-6-94:  8:45  am) 
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NUREG-1021,  Revision  7,  Supplement 
1,  "Operator  Licensing  Examiner 
Standards";  Availability 

The  Nuclear  Regulatory  Commission 
has  issued  Supplement  1  to  Revision  7 
of  NUREG-1021,  "Operator  Licensing 
Examiner  Standards."  The  Commission 
uses  this  document  to  provide  policy 
and  guidelines  for  NRC  examiners  and 
to  establish  the  procedures  and 
practices  for  conducting  initial  and 
requalification  written  examinations 
and  operating  tests  for  licensed 
applicants  and  licensed  operators  at 
power  reactor  facilities  pursuant  to  Part 
55  of  Title  10  of  the  Code  of  Federal 
Regulations.  The  policies  and  guidelines 
contained  in  the  supplement  will  be 
used  for  all  examinations  commencing 
30  days  from  the  date  of  this  notice. 

Copies  of  NUREG-1021,  Revision  7. 
Supplement  1,  may  be  purchased  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington.  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service. 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  A  copy  is  also  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room,  2120 
L  Street,  NW.  (Lower  Level), 
Washington,  DC. 

Dated  at  Rockville,  Mar>-land.  this  21st  dav 
of  June  1994. 

For  the  Nuclear  Regulator>'  Commission. 
Robert  M.  Gallo, 

Chief  Operator  Licensing  Branch.  Di\ision 
of  Reactor  Controls  and  Human  Factors. 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-16444  Filed  7-6-94;  8:45  ami 
BILUNG  CODE  7S9O-01-M 

[Docket  No.  40-8584] 

Kennecott  Uranium  Company; 
Sweetwater  Uranium  Mill,  Located  in 
Sweetwater  County,  WY;  Receipt  of 
Application  To  Amend  Source  Material 
License  SUA-1350  (Renotice)  and 
Notice  of  Opportunity  To  Request 
Hearing  on  License  Amendment 

By  letter  dated  July  2 1 .  1993 , 
Kennecott  Uranium  Company,  holder  of 
Source  Material  License  SUA-1350  for 
the  Sweetwater  Uranium  Mill,  located 
in  Sweetwater  County.  WY,  requested 
an  amendment  to  License  Condition  No. 
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Federal  Register  / 


10.6  to  allow  for  disposal  of  byproduct 

material  from  U.S.  Energy's  Green 
Mountain  Ion  Exchange  Facility,  which 
is  being  decommissioned.  On  F^ruary 
28  1994.  the  NRC  pubUshed  notice  of  its 
receipt  of  this  request  in  the  Federal 
Register  (59  PR  9502).  On  April  15. 
1994.  the  NRC  published  notice  of  its 
intent  to  issue  the  requested  license 
amendment  (59  PR  18168).  Neither 
Federal  Register  notice  spetjfically 
offered  interested  persons  an 
opp>ortimity  to  request  a  bearing 
pursuant  to  Title  la  Code  of  Federal 
Regulations,  Part  2  Subpart  L 
Accordingly,  noticeiis  hereby  provided 
that  interested  parties  may  request  a 
hearing,  pursuant  fd  the  provisions  of  10 
CFR  2.1205(cJ  withi»  thirty  (30)  days  of 
the  publication  of  this  notice.  Further 
information  concerning  the  requested 
license  amendment  is  located  in  the 
Federal  Register  notices  referenced 
above. 

For  Further  Infoniation,  Contact. 
Charlotte  E  AbramsJ  Project  Manager 
High-level  Waste  and  Uranium 
Recovery  Projects  Biancb,  Division  of 
Waste  Management,  jOffice  of  Nuclear 
Materia)  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T-7  F9.  Washir  gton.  D.C  20555. 
Telephone  (301 )  4 1 5  -5808. 

The  licensee  and  s  ny  person  whose 
interest  may  be  affec  ed  by  the  is.suance 
of  this  license  amenc  ment  may  file  a 
request  for  hearing,  j ,  request  for 
hearing  must  be  filec  with  the  Office  of 
the  Secretary.  U.S.  N  liclear  Regulatory 
Commission,  Washir  gton.  DC  20555, 
within  30  days  of  th«  publication  of  this 
notice  in  the  Federal  Register  must  be 
served  on  the  NRC  staff,  by  delivery  to 
the  Executive  Directc  r  for  Operations, 
One  White  Flint  Nor)  h.  1 1555  Rockville 
Pike.  Rockville,  MD  ;  0852.  or  by  mail 
addressed  to  the  Ex«  ufive  Director  for 
Operations.  U.S.  Nuc  lear  Regulatory 
Commission,  Washirbton,  EX:  20555; 
must  be  served  on  th|^Iicensee 
(Kennecott  Uranium 
South  Gillette  Aven 
Wyoming  82717);  an 

with  the  requiremenl    

Commission's  regulaions,  10  CFR 
2.1205.  The  request  for  hearing  filed  by 
a  person  other  than  the  licensee  must 
describe  in  detail  the  interest  of  the 
requestor  in  the  proceeding  and  how 
that  interest  may  be  affectwl  by  the 
results  of  the  proceeding,  including  the 
reasons  why  the  requestor  should  be 
permitted  a  hearing,  \irith  particular 
reference  to  the  follovying  factors: 

1.  The  nature  of  thej  requestors'  right, 
under  the  Atomic  Energy  Act,  to  be 
made  a  party  to  ther  proceeding; 


!^ompany,  505 
,  Gillette, 
I  must  comply 
!  set  forth  in  the 


2.  The  nature  and  extent  of  the 

requestor's  property,  financial  or  other 
interest  in  the  proceeding:  and 

3.  The  possible  effect,  on  the 
requestors  mterest,  of  any  order  which 
may  be  entered  in  the  proceeding. 

The  request  must  also  set  forth  the 
requestors'  areas  of  concern  about  the 
licensing  activity  that  is  the  subject 
matter  of  the  proceeding,  and  the 
circumstances  establishing  that  the 
request  for  hearing  is  timely  in 
accordance  with  10  CFR  2.1205(cJ. 

Dated  at  Rockviiie.  Maryland,  this  2)st  day 
of  June  19d4.  "^ 

For  the  Nuclear  Regulatory  Cominisstoa. 
Joseph ).  HokMuch. 
Chief,  High-Leve)  Waste  and  Uranium 
Hecovery  Prefects  Branch,  Division  of  Waste 
Manogement.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
IFR  Doc  94-16442  Filed  7-fr-94;  8:45  am) 
eiLUMG  cooe  7590-01-M 


[Docket  No.  50-336) 

Northeast  Nuclear  Energy  Company; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
21,  issued  to  the  Northeast  Nuclear 
Energy  Company  (NNECOAhe 
Licensee),  for  operation  of  the  Millstone 
Nuclear  Power  Station,  Unit  Na  2, 
located  in  New  London  County. 
Connecticut. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  (TS) 
to  change  the  Administrative  Controls 
section  to  require  an  individual  who 
serves  as  the  Operations  Manager  to 
either  hold  a  Mill.stone  Unit  2  senior 
reactor  operator  (SRO)  license  or  have 
an  SRO  license  at  another  pressurized 
water  reactor  (PWR).  If  the  Operating 
Manager  does  not  hold  a  Millstone  Unit 
2  SRO  license,  then  an  individual 
serving  as  the  Assistant  Operations 
Manager  would  be  required  to  possess 
an  SRO  license  at  Millstone  Unit  2. 

The  proposed  change  would  permit 
Millstone  Unit  2  to  accelerate  efforts  to 
strengthen  the  Millstone  Unit  2 
Operations  Department.  Exigent  action 
is  justified  in  order  to  permit  the 
licensee  to  proceed  with  their  efforts  to 
strengthen  the  Millstone  Unit  2 
Operations  Department  in  a  prompt  and 
decisive  manner. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 


will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  5a91  (a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  det^mine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  EaciUty  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margip  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant     - 
hazards  (SHC)  consideration,  which  is 
presented  below: 

The  proposed  changes  do  not  involve 
a  SHC  bei.ause  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  affects  an 
administrative  control,  which  was  based 
on  the  guidance  of  ANSI  NI8. 1-1971. 
ANSI  N18.1-1971  recommendedrfhat 
the  Operations  Manager  hold  an  SRO 
license.  The  current  guidance  in  Section 
4.2.2  of  ANSI/ ANS-3.1-1987 
recommends,  as  one  option,  that  the 
Operations  Manager  have  held  a  license 
for  a  similar  unit  and  the  Operations 
Middle  Manager  hold  an  SRO  license. 
While  the  Operations  Middle  Manager 
position  does  not  exist  at  Millstone  Unit 
No.  2.  we  are  proposing  to  create  the 
position  of  Assistant  Operations 
Manager  (staffed  by  an  individual  with 
an  SRO  license  at  Millstone  Unit  No.  2). 
This  individual  will  be  required  to  meet 
the  requirements  for.  and  will  have 
responsibilities  as  recommended  in 
ANSI/ ANS-3.1-1987  for  the  Operations 
Middle  Manager  position. 

Therefore,  the  proposed  change 
requests  an  exception  to  ANSI  NlB.l-^ 
1971  to  allow  use  of  ANSI/ ANS-3.1- 
1987  in  a  limited  circumstance. 
Specifically,  the  proposed  revision  to 
Technical  Specification  6.3.1  would' 
require  the  Operations  Manager  to  either 
hold  an  SRO  license  at  Millstone  Unit 
No.  2  or  have  held  an  SRO  at  a  PWR 
other  than  Millstone  Unit  No.  2. 

If  the  Operations  Manager  does  not 
hold  an  SRO  license  at  Millstone  Unit 
No.  2,  the  proposal  will  require  the 
Assistant  Operations  Manager  to  hold, 
and  continue  to  hold,  an  SRO  license. 
The  proposed  change  includes  the 
requirement  to  have  held  a  license  for 


a  similar  unit  (a  PWR)  in  accordance 
with  Section  4.2.2  of  ANSI/ ANS-3.1- 
1987,  if  the  Operations  Manager  does 
not  hold  an  SRO  license  at  Millstone 
Unit  No.  2.  For  those  areas  of  knowledge 
that  require  an  SRO  license,  the 
Assistant  Operations  Manager  will  hold 
an  SRO  license  and  provide  technical 
guidance  normally  required  by  the 
Operations  Manager. 

The  proposed  cnange  does  not  alter 
the  design  of  any  system,  structure,  or 
component,  nor  does  it  change  the  way 
plant  systems  are  operated.  It  does  not 
reduce' the  knowledge,  qualifications',  or 
.  skills  of  licensed  operators,  and  does 
not  affect  the  way  the  Operations 
Department  is  managed  by  the 
Operations  Manager.  The  Operations 
Manager  will  continue  to  maintain  the 
effective  performance  of  his  personnel 
and  ensure  the  plant  is  operated  safely 
and  in  accordance  with  the 
requirements  of  the  operating  license. 
Additionally,  the  Control  Room 
operators  will  continue  to  be  supervised 
by  the  licensed  Shift  Supervisors. 

The  proposed  change  does  not  detract 
from  the  Operations  Manager's  ability  to 
perform  his  primary  responsibilities.  In 
this  case,  by  having  previously  held  an 
SRO  license  for  a  similar  unit,  he  has 
achieved  the  necessary  training,  skills, 
and  experience  to  fully  understand  the 
operation  of  plant  equipment  and  the 
watch  requirements  for  operators. 
An  summary ,-the  proposed  change 
does  not  affect  the  ability  of  the 
Operations  Manager  to  provide  the  plant 
oversight  required  of  his  position.  Thus, 
it  does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2,  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  to  Technical 
Specification  6.3.1  does  not  affect  the 
design  or  function  of  any  plant  system, 
structure,  or  component,  nor  does  it 
change  the  way  plant  systems  are 
operated.  It  does  not  affect  the 
performance  of  NRC  licensed  operators. 
Operation  of  the  plant  in  conformance 
with  technical  specifications  and  other 
license  requirements  will  continue  to  be 
supervised  by  personnel  who  hold  an 
NRC  SRO  license.  The  proposed  change 
to  Technical  Specification  6.3.1  ensures 
that  the  Operations  Manager  will  be  a 
knowledgeable  and  qualified  individual 
by  requiring  the  individual  to  have  held 
an  SRO  license  at  a  PWR.  Based  on  the 
above,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 
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a  similar  unit  (a  PWR)  in  accordance 
with  Section  4.2.2  of  ANSI/ANS-3.1- 
1987,  if  the  Operations  Manager  does 
not  hold  an  SRO  license  at  Millstone 
Unit  No.  2.  For  those  areas  of  knowledge 
that  require  an  SRO  license,  the 
Assistant  Operations  Manager  will  hold 
an  SRO  license  and  provide  technical 
guidance  normally  required  by  the 
Operations  Manager. 

The  proposed  change  does  not  alter 
the  design  of  any  system,  structure,  or 
component,  nor  does  it  change  the  way 
plant  systems  are  operated.  It  does  not 
reduce' the  knowledge,  qualifications',  or 
.  skills  of  licensed  operators,  and  does 
not  affect  the  way  the  Operations 
Department  is  managed  by  the 
Operations  Manager.  The  Operations 
Manager  will  continue  to  maintain  the 
effective  performance  of  his  personnel 
and  ensure  the  plant  is  operated  safely 
and  in  accordance  with  the 
requirements  of  the  operating  license. 
Additionally,  the  Control  Room 
operators  wil4  continue  to  be  supervised 
by  the  licensed  Shift  Supervisors. 

The  proposed  change  does  not  detract 
from  the  Operations  Manager's  ability  to 
perform  his  primary  responsibilities.  In 
this  case,  by  having  previously  held  an 
SRO  license  for  a  similar  unit,  he  has 
achieved  the  necessary  training,  skills, 
and  experience  to  fully  understand  the 
operation  of  plant  equipment  and  the 
watch  requirements  for  operators. 

In  summary.-the  proposed  change 
does  not  affect  the  ability  of  the 
Operations  Manager  to  provide  the  plant 
oversight  required  of  his  position.  Thus, 
it  does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2,  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any- 
previously  evaluated. 

The  proposed  change  to  Technical 
Specification  6.3.1  does  not  affect  the 
design  or  function  of  any  plant  system, 
structure,  or  component,  nor  does  it 
change  the  way  plant  systems  are 
operated.  It  does  not  affect  the   " 
performance  of  NRC  licensed  operators. 
Operation  of  the  plant  in  conformance 
with  technical  specifications  and  other 
license  requirements  will  continue  to  be 
supervised  by  personnel  who  hold  an 
NRC  SRO  license.  The  proposed  change 
to  Technical  Specification  6.3.1  ensures 
that  the  Operations  Manager  will  be  a 
knowledgeable  and  qualified  individual 
by  requiring  the  individual  to  have  held 
an  SRO  license  at  a  PWR.  Based  on  the 
above,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 


The  proposed  change  involves  an 
administrative  control  which  is  not 
related  to  the  margin  of  safety  as  defined 
in  the  technical  specifications.  The 
proposed  change  does  not  reduce  the 
level  of  knowledge  or  experience 
required  of  an  individual  who  fills  the 
Operations  Manager  position,  nor  does 
it  affect  the  conservative  manner  in 
which  the  plant  is  operated.  The  Control 
Room  operators  will  continue  to  be 
supervised  by  personnel  who  hold  an 
SRO  license.  Thus,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue,  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,-such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  inf^equent^y. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Dixision  of  Freedom 
of  Information  and  Publications  Service. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW.. 
Washington.  DC  20555. 


The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  8, 1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Learning  Resource  Center,  Three  Rivers 
Community-Technical  College,  Thames 
Valley  Campus,  574  New  London 
Turnpike.  Norwich,  Connecticut  06360. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 
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Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitionet  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  iought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  speciic  statement  of 
the  issue  of  law  or  fact  |o  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  allegedfacts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  toust  also 
provide  references  to  thbse  specific 
sources  and  documents'of  which  the 
petitioner  is  aware  and  bo  which  the 
petitioner  intends  to  reli  to  establish 
those  facts  or  expert  opfiion.  Petitioner 
most  provide  sufficient  fnformation  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  matefial  issue  of  taw 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scop4  of  the 
amendment  under  consideratiorL  The 
contention  must  be  one  Which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  be  perm  tted  to 
participate  as  a  party. 

Those  permitted  to  int  ervene  become 
parties  to  the  proceedinf .  subject  to  any 
limitations  in  the  order  j  ranting  leave  to 
intervene,  and  have  the  i  ipoortunity  to 
participate  fully  In  the  o  mduct  of  the 
hearing,  including  the  o|  »portunity  to 
present  evidence  aixd  cpc  ss-examine 
witnesses. 

If  the  amendment  is  is  ued  before  the 
expiration  of  the  30-day  »earing  period, 
the  Commission  will  ma  ;e  a  fiiul 
determination  on  the  Issi  le  of  no 
significant  hazards  consi  ieration.  If  a 
hearing  is  requested,  the  fmal 
determination  will  serve  io  decide  when 
the  bearing  is  held. 

If  the  final  determinati  m  is  that  the 
amendment  request  invo  ves  no 
significant  hazards  consi  leration,  the 
Commission  may  issue  tl  e  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  requ  ?.st  for  a 
hearing.  Any  hearing  heli  I  would  take 
place  after  issuance  of  fiw  i  amendment. 
If  the  final  determinatii  in  is  that  the 
amendment  request  invo  ves  a 
significant  hazards  consi<  eralion,  any 
hearing  held  would  take  i  ilace  before 
the  issuance  of  any  amen  hnent. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  mw  i  be  Sled  with 
the  Secretary  of  the  Comr  tission.  U.S. 
Nuclear  Regulatory  Comn  lission, 
Washington,  DC  20555,  A  ttention: 
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Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gehnan  Building 
2120  L  Street.  NW..  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  to?I-fi^  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  mes.sage 
addressed  to  John  F.  Stolz.  Director, 
Project  Directorate  1-4:  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  to  Gerald 
Garfield,  Esquire,  Day,  Berry  &  Howard, 
City  Place,  Hartford,  Connecticut 
06103-3499,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions. 
supplemental  petitions  and/or  requests 
for  bearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  a.'vd/or  request 
should  be  granted  based  upon  a 
balancing  of  the  hclors  specified  in  10 
CFR  2.714ra)Cl«iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  apphcation  for 
amendment  dated  June  24. 1994,  which 
is  available  for  public  Lnspectioo  at  the 
CommissicBi's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington.  DC  20555,  and  at  the 
local  pubhc  document  room,  located  at 
the  Learning  Resource  Center,  Three 
Rivers  Community-Technital  College, 
Thames  Valley  Campus,  574  New 
London  Turnpike,  Norwich. 
Connecticut  06360. 

Dated  at  RockviUe.  Maryland,  this  2(«b  day 
of  June  1994. 

For  the  Nuclear  Hegul»»ory  Conamissioa. 
Guy  S.  Vissing.  [ 

Sen/or  Profecl  \{anoger.  Project  DirfcftmUi 
(~t.  Division  of  Reactor  Pn^ects—i/I}.  Office 
of  Nuclear  Reactor  ReguJotioa. 
IFR  Doc  94-16445  Filed  7-6-»4;  8.45  am) 
B(UJN«  COOC  7M»^-M 


[Doctet  Nos.  50-438;  50-»39J 

In  the  Matters  of  Termessee  Valley 
Authority  (Beitefofrte  Nudear  Plant 
Units  1  and  2) 

Order 
/ 

Tennessee  Valley  Authority  (TVA  or 
the  applicant)  is  the  current  holder  of 
Construction  Permit  Nos,  CPPR-122  and 
CPPR-123,  Issued  by  the  Atomic  Energy 
Commission  on  December  12, 1974,  for 
construction  of  the  Bellefonte  Nuclear 
Plant  (BLN),  Units  1  and  2.  These 
facilities  are  currently  under 
construction  at  the  applicant's  site  on  a 
peninsula  at  Tennessee  River  Mile 
(TRM)  392  on  the  west  shore  of 
Gunlersville  Reservoir,  about  6  miles 
ea.st-northeast  of  Scottsboro,  Alabama 
On  April  19, 1994.  the  TVA  filed  a 
request  pursuant  to  10  CFR  50.55(b)  for 
extensions  of  the  completion  dates.  The 
extensions  were  smight  because 
construction  activities  had  been 
deferred  In  1988  due.  in  part.  Uy  a  lower 
than  expected  load  forecast.  On  March 
23,  1993,  TVA  notified  NRC  that  it 
planned  to  resume  completion  activities 
120  days  from  the  date  of  the  letter. 
However,  as  a  resuh  of  the  delay  from 
the  inactivity  during  the  construction 
deferral  and  a  need  to  conduct  an 
hitegrsted  Resource  Planning  (IRP) 
process  to  consider  the  lowest-cost 
options  for  providing  an  adequate 
supply  of  electricity  to  TVA's  customers 
pursuant  to  the  provisions  of  the  Energy 
Policy  Act  of  1992,  TVA  is  unahle  to 
complete  the  construction  of  the  tv.ro 
units  before  the  expiraticMi  of  CPPR- 122 
on  July  1, 1994,  and  CPFT?-123  on  July 
1.  1996,  and  construction  permits 
extensions  now  need  to  be  extended.  As 
part  of  the  planning  process,  TVA  will 
evaluate  the  completion  of  the  BLN 
units  along  with  other  generating 
options.  The  IRP  process  is  presently 
scheduled  for  completion  in  November 
1995.  Additional  delays  associated  with 
these  efforts  to  ensure  that  BLN 
complies  with  regulatory  requirements 
and  licensing  commitments  make  it 
necessary  for  TVA  to  request  extensions 
of  the  exprration  dates  for  Construction 
Permit  Nos.  CPPR-122  and  CPPR-123. 

U 

The  NRC  staff  has  concluded  that 
good  cause  has  been  shown  lor  the 
delays,  the  extensions  are  sought  for  a 
reasonable  period,  and  this  action 
involves  no  significant  hazards 
consideration,  the  basis  for  which  are 
given  in  the  staff's  evaluation. 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 


published  in  the  Fedenl  Jtegister  on 
May  26, 1994^59  FR  27299). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
extending  the  <x}nstruction  campletioa 
dates  will  have  no  significant  impact  on 
the  environment. 

The  applicant's  letter  dated  April  19, 
1994,  and  theNRC  stalTs  Jetter  and 
safety  evaluation  of  the  request  for 
extensions  of  the  construction  permits, 
dated  June  27, 1994,  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555-0001  and  at  the 
Local  Public  Document  Room, 
Scottsboro  Public  Library,  1002  South 
Broad  Street,  Scottsboro,  Alabama 
37402. 

HI 

It  is  hereby  ordered  that  the  latest 
construction  completion  date  for  Permit 
No.  CPPR-122  is  extended  to  October  1, 
2001  and  the  latest  construction 
completion  date  for  Construction  Permit 
No.  CfTR-123  is  extended  to  October  1. 
2004. 

.Dated  at  RockviUe,  .Maryland  this.27th  dijy 
of  June  1994. 

For  the  Nuclear  Regulatory  Commission. 

William  T.  Russell, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  94-16446  Filed  7-6-94;  8:45  amj 
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SECURITIES  AMD  EXCHANGE 
COMMt^iON 

[Release  No.  35-26077;  File  No.  S7-19-94] 

Roundtable  Discussion  To  Inaugurate 
Comprehensive  Study  of  Regulation 
Under  the  Public  Utility  Holding 
Company  Act  of  1 935 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"). 

ACTION:  Notice  of  roundtable  discussion. 

SUMMAW:  This  is  to  give  notice  that  the 
Commission  will  conduct  a  roundtable 
discussion  on  July  18-and  July  19, 1994, 
at  the  Willard  Hotel,  Washington,  DC, 
beginning  at  8:30  a.m.,  to  inaugurate  a 
com  prebensive  study  of  regulation 
under  the  Public  Utility  Holdirig 
Company  Act  of  1935.  The  public  is 
invited  to  attend. 

FOR  FtiflTMER  INFORMATION  CONTACT: 
William  C.  Weeden,  Associate  Director, 
(202)  942-0545,  Office  of  Public  Utility 
Regulation,  Division  of  Investment 
Management,  Securities  and  Exrfiange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 


fedcMl  Rogirter  7  Vol.  .39.  No.  12fl  /  Thursday,  July  7,  1994  /  t«lotrces 


published  in  the  Fedeni  Aegkter  on 
May  26, 1994^(59  ¥R  27299). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
extending  the  construction  cmnpletioD 
dates  will  have  no  significant  impact  on 
the  environment. 

The  applicant's  letter  dated  April  19. 
1994,  and  tbeNRC  stalTs  Jetter  and 
safety  evaluation  of  the  request  for 
extensions  of  the  construction  permits, 
dated  June  27, 1994,  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Hoom,  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555-0001  and  at  the 
Local  Public  Document  Room, 
Scottsboro  Public  Library,  1002  South 
Broad  Street,  Scottsboro,  Alabama 
37402. 

HI 

It  is  hereby  ordered  that  the  latest 
construction  completion  date  for  Permit 
No.  CPPR-122  is  extended  to  October  1, 
2001  and  the  latest  construction 
completion  date  for  Construction  Permit 
No.  CPPR-123  is  extended  to  October  1. 
2004. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  June  1994. 

For  the  Nuclear  Regulatory  Q)mmission. 
William  T.  Russell, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  94-16446  Filed  7-^94;  8:45  ami 
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SECURirrES  and  exchange 

COMMt^iON 

[Release  No.  35-26077;  File  No.  S7-19-«4] 

Roundtable  Discussion  To  inaugurate 
Comprehensive  Study  ot  Regulation 
Under  the  Pviblk:  Utility  Holding 
Company  Act  of  1 935 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"). 

ACTION:  Notioe  of  roundtable  discussion. 

SUMMAJW:  This  is  10  give  notice  that  the 
Commission  will  conduct  a  roundtable 
discussion  on  July  18^nd  July  19, 1994, 
at  the  Willard  Hotel,  Washington,  DC, 
beginning  at  8:30  a.m.,  to  inaugurate  a 
comprehensive  study  of  regulation 
under  the  Public  Utility  Holding 
Company  Act  of  1935.  The  public  is 
invited  to  attend. 

FOR  FURTHER  INFORIiATION  CONTACT: 
William  C.  Weeden,  Associate  Director, 
(202)  942-0545,  Office  of  Public  Utility 
Regulation,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  450  Fifth  Strset.NW., 
Washington,  DC  20549. 


SUPPLfMENTARyJNFORMATKMt:  The 
Commission  will  \conduct  a  -roundtable 
discussion  on  July  18  and  ]xx)y  18, 1994, 
at  the  Wilkrd  Hotel.  Washington,  DC, 
beginning  at  8:30  «.m.,  to  maugurate  a 
comprehensive  study  of  regulation 
under  the  Public  Utility  Holding 
Company  Act  of  1935  C*  1935  Act"). 

The  1935  Act  was  New  Deal 
legislation,  enacted  by  Congress  to 
eliminate  abuses  that  had  plagued  the 
United  States  electric  and  gas  utility 
industry  and  threatened  the  interests  of 
investors  and  consumers.  The  statute  is 
complex  and  far-reaching.  Although 
there  have  been  fundamental  changes  in 
the  industry  in  the  past  sixty  years,  the 
1935  Act  has  remained  largely 
unchanged. 

The  Conmiission  believes  that  it  is 
time  to  undertake  a  thorough  evaluation 
of  the  1935  Act,  to  review  the  regulatory 
framework  in  light  of  developmeirts  in 
the  industry,  and  lo  consider  how 
federal  regulation  of  utility  holding 
companies  can  best  serve  the  public 
interest  and  the  interest  otf  investors  and 
consumers  in  the  approaching  century. 

To  that  end,  the  Commission  recently 
announced  that  it  will  undertake  a 
comprehensive  study  of  the  1935  Act.^ 
The  study  will  be  inaugurated  by  a 
roundtable  discussion  in  which 
representatives  of  the  industry,  state, 
local  and  other  federal  regulators, 
consumer  groups,  trade  associations,  an 
economist,  investment  banks,  rating 
agencies  and  others  will  participate.  The 
public  is  invited  to  attend.  The  agenda 
is  set  forth  below: 

Roundtable  Agenda 

Monday.  July  78.  1994 
Morning  Session 

fr.30  am — Opening  remarks  of  Cbainrian 

Arthur  Levitt 
8:45  am — lutroduclory  remarks  by  staff  of  the 

Division  of  Investment  Managemenl 
9:00  am— The  future  of  the  industry 

There  have  been  profound  changes  in  the 
gas  and  electric  industries  over  the  past  few 
years.  The  Energy  Policy  Act  of  1992.  in 
particular,  has  accelerated  the  development 
of  a  competitive  electric  industry,  and  freed 
United  States  companies  to  invest  in  utility 
operations  around  the  world.  The  momentum 
in  this  area  is  not  abating — retail  wheeling  is 
only  the  mosF  recent  issue.  How  will  the 
profile  of  the  industry  change  in  coming 
years?  What  role,  if  any,  is  envisionfid  for  a 
federal  holding  company  statute  in  this 
evolving  industry? 

Afternoon  Session 

1:30  pm — State  and  federal  regulation 

A  federal  holding  company  statute  should 
supplement,  not  supplant,  the  work  of  the 


'  See  Testimony  of  the  Honorable  Rtcfaatd  Y. 
Roberts  befofe  the  SubcoiiuninseoD£nsTg,v  and 
Powar  of  the  Hou«e  Committee  on  Energv  and 
Conrunerce  (May  26.  1994). 


Federal  Energy  Jtegulatcry  Commission  and 
state  and  local  Teguktors.  Wh«  isrthe  Jble  0^ 
a  federal  holding  company  statute  in  the 
regulation  of  the  gas  and  electric  utility 
industry?  Given  the  roles  of  the  Federal 
Energy  Regulatory  Commission  end  state  and 
local  regulators,  is  a  federal  holding  company 
statute  necessary  for  effective  legubtion? 
4:50  pm — Questions  and  comments 
5:30  pm — Session  ends 

Tuesday,  July  19,  1994 
Morning  Session 

8:30  am — Opening  remarks  by  Conuimsionor 

Richard  Y.  Roberts. 
8:45  am — Brief  remarks  by  staff  of  the 

Division  of  investmsnt  Man^ement 
9:00  am — Financings  MtdJnUa^fstem 

transactions 

What  protections  are  provided  by  review  of 
financing  transactions  under  a  federal 
holding  company  statute?  Is  this  review  still 
necessary  in  light  of  developments  in  othur 
federal  and  state  regulation?  If  so,  how  could 
this  review  be  made  more  effective  and 
efficient?  Is  federal  oversight  of  intrasystem 
transactions  needed  to  prevent  affiliate 
abuses,  or  can  the  Federal  Energy  Regulatory 
Commission  and  the  states  offectivelv 
safeguard  the  interests  of  consumers? 
10:50  am — Integration  and  exemption 

The  requirement  of  a  single  integrated 
public-utility  system  was  intended  to  ensure 
economical  and  efficient  utility  operations. 
Are  the  interests  of  investors  and  consumers 
stilJ  served  by  this  requirement?  Has  the 
rfjquiremcnt  of  geographic  integration 
atfe<:ted  the  development  of  creative 
solutions  to  the  production  and  deliver>'  of 
energy? 

Should  the  !aw  prohibit  foreign  ownr-rship 
of  United  States  public-utility  companies?  If 
so.  why  and  under  what  conditions? 

The  law  currently  exempts  certain  types  of 
holding  companies.  Do  the  theories 
underlying  these  exemptions  remain  valid? 
Should  the  exemptions  be  changed  in  light 
of  recent  developments?  Are  additiooal 
exemptions  needed? 

Afternoon  Session 

1:30  pro — Diversification 

Has  the  requirement  that  nonutilit>' 
interests  be  "functionally  related"  to  a 
system's  core  utility  operations  demonstrably 
benefited  investors  and  consumers  of 
registered  holding  companies?  What  has  bo<>n 
the  experience  of  companies  that  were  not 
similarly  constrained? 

Should  there  he  limits  on  diversrficat'on  by 
utility  holding  companies?  How  would 
increased  diversification  affect  the  ability  of 
the  Federal  Energy  Regulatory  (kimmissiun 
and  the  states  to  protect  the  Interests  of 
consumers?  When  would  the  risks  associattd 
with  diversification  outweigh  ihe  potential 
benefits? 

4:00  pm — Questions  and  comments 
5:00  pm — Session  ends 

Ba.sed  upon  the  roimdtabie 
discussions  and  its  own  review,  the 
Commission  will  thereafter  invite  public 
comment  generally  on  every  aspect  of 
the  1935  Act  and  specifically  on  certain 
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epts 
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issues.  The  comments  will  be 
incorporated  in  a  report  and 
recommendations  ^t  the  conclusion  of 
the  study. 

Dated:  July  1. 1994. 

By  the  Commission 
Jonathan  G.  Katz, 
Secretory. 
IFR  Doc.  94-16488  Fi(ed  7-&-94:  8:45  am 
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[Ratoase  No.  34-342gh;  Pit*  No.  SR-Amex- 
94-11] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Floor  Official  Zone 
System 

June  30. 1994. 

On  April  18. 19*  .  the  American 
Stock  Exchange,  In< .  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Comi|iission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
thereunder,^  a  proposed  rule  change  to 
amend  Exchange  Rqle  22  ("Authority  of 
Floor  Officials")  to  delete  references  to 
the  Floor  Official  zoiie  system. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Releate  No.  33980  (April 
28,  1994),  59  FR  23: 41  (May  5,  1994). 
No  comments  were ;  "eceived  on  the 
proposal.  This  ordei  approves  the 
proposed  rule  chanj  e. 

Tne  Exchange  Flo  sr  currently  is 
divided  into  zones  comprised  of 
designated  trading  posts.  As  set  forth  in 
Commentary  .01  to  i^mex  Rule  22.  each 
Floor  Official  is  assi  jned  to  a  specific 
zone  and  may  rende  ■  rulings  only  in 
that  zone.  Among  ot  ler  things.  Rule 
22(c)  authorizes  a  Fl  jor  Official  to 
supervise  openings  imd  reopenings  of 
securities:  to  halt  or  reopen  trading  in  a 
security;  to  resolve  narket  disputes 
submitted  to  him  or  her  by  members; 
and  to  regulate  and  Supervise  unusual 
situations  which  may  arise  in 
connection  with  thepnaking  of  bids, 
offers  or  transaction!.  Finally,  a  majority 
of  the  available  Floor  Officials  assigned 
to  a  zone  may  (1)  restrict  or  ban  trading 
by  Registered  Traders;  (2)  restrict  or  ban 
transactions  pursuait  to  ofT-Floor  orders 
in  which  members  o  r  member 
organizations  have  ari  interest;  (3) 
prohibit  specialists  from  accepting  stop 
or  stop  limit  orders;  sr  (4)  restrict  or  ban 
the  use  of  hand  signi  ils.^ 


'15U.S.C.  78s{b)(l)(19(«). 
*  17  CFK  240.19t)-4  (19^). 
^See  Amex  Rule  22(c). 
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The  Exchange  proposes  to  amend 
Rule  22  to  delete  references  to  the  zone 
system  for  purposes  of  establishing  the 
authority  of  Floor  Officials,  and  to 
permit  a  Floor  Official  to  render  rulings 
anywhere  on  the  Floor.  In  addition,  the 
Amex  proposal  will  provide  that  those 
matters  which  currently  require  the 
approval  of  a  majority  of  the  Floor 
Officials  in  a  zone*  may  be  determined 
by  a  Floor  Official  with  the  concurrence 
of  a  Senior  Floor  Official.' 

The  Amex  states  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6fb)(5)  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  remove  impediments  to  and 
perfect  the  mechanism  of  a  firee  and 
open  market. 

The  Commission  finds  that  the 
pro[>osed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6{b).6  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  h^udulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

After  careful  review,  the  Commission 
agrees  with  the  Amex  that  the  Floor 
Official  zone  system  may  not  be 
appropriate  for  today's  market 
environment.  According  to  the  Amex, 
its  system  of  assigning  Floor  Officials  to 
specific  zones  was  adopted  in  1965, 
before  the  Exchange  Floor  was 
expanded  and  reconfigured.  The  Amex 
also  notes  that,  since  that  time,  new 
securities  products  and  improved 
technologies  have  been  developed,  and 
trading  (particularly  for  options  and 
other  derivatives)  generally  proceeds  at 
a  faster  pace.  Given  these  changes  in 
market  conditions,  the  Commission 
finds  that  requiring  members  to  deal 
only  with  the  assigned  Floor  Officials 
may  be  unduly  time-consuming  and 
burdensome. 

Accordingly,  the  Commission  believes 
that  the  proposed  rule  change  should 
facilitate  quicker  resolution  of  trading 
questions.  By  eliminating  the  zone 
system  for  assignment  of  Floor  Officials, 
the  Amex  proposal  will  enable  members 
to  seek  guidance  from  any  Floor 


*  See  supra,  note  3  and  accompanying  text. 

'Pursuant  to  Amex  Rule  21(a).  Senior  Floor 
Officials  include  the  Floor  Governors  and  those 
Exchange  Officials  who  were  previously  Floor 
Governors  and  continue  to  be  active  on  the  Floor. 

«15U.S.C.  78f(b)(1988). 


Official.  In  the  Commission's  opinion, 
this  flexibility  should  reduce 
unnecessary  delays  and  encourage 
compliance  with  Exchange  rules,  the 
Act  and  the  regulations  thereunder.  For 
those  matters  which  previously  required 
the  approval  of  a  majority  of  the  Floor 
Officials  in  a  zone,'  the  Commission 
believes  that  the  Amex  proposal 
contains  sufficient  safeguards  to  ensure 
accurate  and  consistent  decisionmaking. 
Specifically,  the  Floor  official  who 
determines  the  matter  will  be  required 
to  consult  with,  and  obtain  the 
agreement  of,  a  Senior  Floor  Official 
(/.e.,  a  Floor  Governor  or  an  Exchange 
Official  who  was  previously  a  Floor 
Governor).*  According  to  Amex  staff, 
these  individuals  are  among  the  most 
experienced  and  knowledgeable 
members  of  Exchange. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,»^that  the 
proposed  rule  change  (SR-Amex-94- 
11)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'o 

Jonathan  G.  Katz, 

Sefcretary. 

IFR  Doc.  94-16420  Filed  7-6-94;  8:45  am) 
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[Release  No.  34-34284;  File  No.  SR-BSE- 
93-19] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange  Inc., 
Relating  to  the  insider  Trading  and 
Securities  Fraud  Enforcement  Act  of 
1988 

June  30. 1994.  -     • 

I.  Introduction 

On  November  8, 1993.  the  Boston 
Stock  Exchange  Inc.  ("BSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")!  and  Rule  19b-4 
thereunder. 2  a  proposed  rule  change  to 
adopt  a  new  BSE  Rule— Chapter  II. 
Section  37(a).  ITSFEA  Procedures- 
relating  to  the  establishment, 
maintenance  and  enforcement  of 
procedures  designed  to  prevent  the 
misuse  of  material,  non-public 
information.  On  January  13, 1994,  the 
BSE  submitted  to  the  Commission  an 


'  See  supra,  note  3  and  accompanyiiig  text. 

"See  Amex  Rule  21(a). 

"  15  U.S.C.  788(b)(2)  (1988). 

"■  1 7  CFR  200  JO-3(a)(12)  (1 991 ). 

'15U.S.C.  78s(b)(l)(1988). 

-17CFR§240.19b-»(1991). 


amendment  to  the  proposed  rule 
c;hange.^  Notice  of  fhe  proposaJ 
appeared  in  the  Federal  Register  on 
Februar\'  14. 1994.  No  oomments  were, 
received  on  the  proposal. 

II.  Description  of  the  Proposal 

A.  Background 

In  "November  1 988 ,  Congress  enacted 
the  Insider  Trading  and  Securities  Fraud 
Enforcement  Act  of  1988  ("ITSFEA"), 
designed  priiiiar%  to  preverrt.  deter, 
and  prosecute  insider  trading.'*  ITSFEA 
created  a  new  Section  15(f)  of  the  Act^ 
to  require  broker-dealers  to  maintain 
procedures  designed  to  prevent  the 
misuse  of  material,  non-public 
information  by  such  Broker-dealers  or 
any  person  associated  with  such  broker- 
dealers.  rrSEFEA  also  granted  the 
Commission  broad  rule-making 
authority  concerning  so-called  "Chinese 
Wall"  procedures  developed  by  broker- 
dealers  to  deter  and  prevent  insider 
trading.6  Pursuam  to  this  grant  of  ru  le- 
making  authority,  the  Division 
undertook  a  comprehensive  review  of 
broker-dealer  policies  and  procedures 
and,  in  March  of  1990,  issued  a  report 
of  its  findings,  conclusions  and 
recommendations.'  In  the  Report,  the 
Division  stated  that,  among  other  things, 
it  was  concerned  about  the  need  for 
firms  to  "raainlain  documentation 
sufficient  to  recreate  actions  taken 
pursuant  to  Chinese  Wall  procedures,  "a 
Accordingly,  the  Division  urged  the  self- 
regulatory  organizations  ("SRO ')  to 
develop  standards  of  documentation  for 


'See  letter  from  Karen  A.  .Mui.se.  .ivii.-iinnl  Vice 
President.  Boston  Stock  Exchange,  to  Sandy  S<:iole. 
Branch  Chief.  Commission,  dated  January  13.  1994. 
The  BSE  letter  mad»<  a  similar  change  in  nine  places 
■that  clarifies  member  obligation!;  with  Te.ipect  to 
"securities  transactions  which  ihev  rca&oiidbly 
believe  may  have  involved  (he  misuse  of  material, 
ncm-public  information."  Exhibit  4  of  rhe  propo.Ml 
requires  associaied  person.'^  to  submit  a  list  of 
securities  accounts  in  which  they  either  havpu 
direct  or  indirect  financial  interest  or  make 
.investment  decisions.  Associated  p«>rsons  with  the 
firm  ere  under  a  continuous  obligation  to  update 
the  list.  The  BSEs  letter  deleted  a  sentence  that 
resulted  in  confusion  on  this  matter.  The  letter  also 
added  "trade  confirmations"  to  Exhibit  4.  par.igraph 
la.  so  that  associated  persons  must  .submit  to  the 
member  organization  duplicate  triide  confimwlions 
and  monthly  account  statements  for  each  relevant 
account.  Finally,  the  letter  changed  the  date  in  the 
Kxhibit  3.  Sample  Membership  Bulletin,  from  ' 
March  31.  19<M,  to  April  30.  1994. 

MPub.  L  No.  100-704. 

^15U.S.C78o(f)(1938). 

"■'Chinese'Walls"  art  broknrciealer  policies  and 
procedures  designed  a»  information  binriers  to 
.negment  the  flow.and  prevem  the  misuse  ol 
material,  non-public  information. 

"See  Report  on  Broker-Dealer  Policies  and 
■•rocedures  Designed  to  Segment  rhe  Flow  and 
frevent  fhe  Misuse  of  material  Non-pirblic 
Information  ("Report").  Division  of  Market 
Kngulation,  Commission.  March  l'»9n. 

'Id.  at  2fi. 


amendment  to  the  .proposed  rule 
change.^  Notice  of  (he  proposal 
appeared  in  Ae  Federal  Register  on 
February'  14.  1994.  No  oomments  were., 
received  on  the  |)roposal. 

II.  Descrrption  of  the  Proposal 

A.  Baakgratind 

In  "November  1988,  Congress  enacted 
the  Insider  Trading  and  Securities  Fraud 
Enforcement  Act  of  1988  C'lTSFEA"), 
desigried  primariiy  to  prevent,  deter, 
and  proseciite  insider  trading.*  TTSFEA 
created  a  new  Section  15(f)  of  the  Act^ 
to  require  broker-dealers  to  maintain 
procedures  designed  to  prevent  the 
misuse  of  material,  non-public 
information  by  such  Broker-dealers  or 
any  person  associated  with  such  broker- 
dealers.  rrSEFEA  also  gramedthe 
Commission  broad  rule-making 
authority  concerning  so-called  "Chinese 
Wall"  procedures  developed  by  broker- 
dealers  to  deter  and  prevent  insider 
trading.6  Pursuant  to  this  grant  of  nile- 
making  authority,  the  Division 
undertook  a  comprehensive  review  of 
broker-dealer  policies  and  procedures 
and,  in  March  of  1990,  issued  a  report 
of  its  findings,  conclusions  and 
recommendations.'  In  the  Report,  the 
Division  stated  that,  among  other  things, 
it  was  concerned  about  the  need  for 
firms  to  "maintain  documentatioQ 
sufficient  to  recreate  actions  taken 
pursuant  to  Chinese  Wall  procedures,  "a 
Accordingly,  the  Division  urged  the  self- 
regulatory  organizations  ("SRO")  to 
develop  standards  of  documentation  for 
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'See  letter  from  Karen  A.  .Muise.  .is.sislonl  Vice 
President.  Boston  Stock  Exchange,  to  Sandy  »i<:iole. 
Branch  Chief.  Commmsion,  dated  January  13, 1»94. 
The  BSE  letter  made  a  Bimi tar  change  in  nine  p)uces 
■that  ciarifles  member  obligation;  withte-spect  to 
"securities  transactionii  which  ihev  rca&ondbly 
believe  may  have  involved  the  misuse  of  material, 
nem-public  information."  Exhibit  4  of  rhe  propo.Ml 
requires  associated  person.-,  to  submit  a  list  of 
securities  accoum.s  in  which  they  either  havpu 
direct  or  indirect  financial  interest  or  make 
investment  decisions.  Associated  persons  with  the 
finii  ere  under  a  contmupus  obligation  to  update 
the  list.  The  BSEs  letter  deleted  o  sentence  rhal 
resulted  in  confusion  on  this  matter.  The  letter  also 
added  "trade  confrrmalions"  to  Exhibit  4.  par.igraph 
la.  so  that  associated  persons  must  .submit  lo  the 
member  organizaf ton  duplicate  trade  confimialions 
and  monthly  account  statements  for  each  relevant 
iiccount.  Finally,  the  letter  changed  the  date  in  the 
Kxhibit  3.  Sample  Membership  Bullpfin,  from  ■■ 
March  31.  1994,  to  April  30.  19U4. 

^4  Pub.  L  No.  100-704. 

■■15U.S.C.  78otf)tl9S8). 

"■'Chine.se'Walls"  art  broker  dealer  policies  .nid 
procedures  designed  as  information  biirriers  lo 
.Hegment  the  flow.and  prevem  the  misuse  of 
material,  non-public  information. 

■  See  Report  on  Broker-Dealer  Policies  and 
■'rocedures  Designed  to  Segment  t^he  Flow  and 
I'revent  the  Misuse  of  material  Nonpublic 
Information  ("Report").  Division  oT  Market 
Regulation,  Commission.  March  I'WO 

'Id.  fit  20. 


their  member  rfirms  as  .wellas-effective 
examination  programs. 

B.  The  Proposal 

The  proposed  rule  change  was 
designed  to  supplement  Section  15(f)  of 
the  Act  and  ITSFEA,  by  requiring  every 
member  organization  of  the  Exchange  to 
•establish,  jnaintain,  and  enforce  written 
policies  and  procedures  reasonably 
designed  to  prevent  the  misuse  of 
material,  -non-public  information  by 
such  member  and  any  person  associated 
with  the  member.  The  proposal 
establishes  minimum  standards  for 
compliance  with  the  record-keeping 
requirements  of  the  Rule  and  the  Act.  It 
mandates  that  all  members  that  are 
required  to  file  SEC  Form  X-17A-5 
("FOCUS  Reports")  with  the  Exchange 
on. an  annual  i)asis  submit  with  their 
FOCUS  Reports  signed  statements  by 
such  members  that  the  pro<  edures 
mandated  by  this  rule  have  been 
established,  enforced  and  maintained. 
The  proposal  requires  members  and 
associated  persons  to  promptly  notif\' 
the  Exchange's  Market  Surveillance 
Department  of  any  securities  transaction 
that  the  firm  reasonably  believes  may 
have  involved  the  misuse  of  material, 
non-public  information.  Finally,  the 
proposal  provides  that  when  BSE 
members  adopt  written  supervi.sor>' 
procedures  relating  to  ITSFEA  in 
connection  with  requirements  of 
another  designated  examining  authority 
("DEA"),  that  member  organiy^tion 
shall  not  be  subject  to  the  ITSFEA 
requirements  of  this  Rule. 
The  proposal  adds  four 
Supplementarv  Material  provisions  to 
Chapter  n.  ITSFEA  Procedures.  Section 
37(a)  of  the  BSE  Rules.  Supplementary 
Material  .01  describes  nonduct  that 
would  constitute  the  misuse  of  material, 
non-public  information.  This  conduct 
includes,  but  is  not  limited  to:  (a) 
Trading  in  any  securities,  or  in  any 
related  securities  issued  by  a 
corporation,  in  any  related  securities  or 
related  options  on  other  derivative 
securities  while  knowingly  in 
possession  of  material  non-public 
information  concerning  that  issuer;  (b) 
trading  in  a  security  or  related  option  or 
other  derivative  security  while  in 
possession  of  material,  non-pubUc 
information  concerning  imminent 
transactions  in  the  security  or  related 
securities;  or  (c)  disclosing  to  another 
person  or  entity  any  material,  non- 
public information  involving  a 
corporation  -wiiose  shares  are  publicly 
traded  or  an  imminent  tran.saction  in  an 
underlying  security  or  related  securities 
for  the  purpose  of  knowingly  facilitating 
the  possible  misu.se  of  material,  non- 
public information. 


The  Exchange  states  that  fhe  scope  of 
the  aforementioned  definition  is 
intended  tobe  consisferrt  with  the  goals 
of  Section  15(f)  of  the  Act  and  ITSFEA 
to  prevent  the  misuse  oT  material, -non- 
public information.  The  Exchange 
believes  that  this  definftion  should  be 
broad  enough  to  encompass 
frontrunnmg,  trading  on  the  basis  of 
material  corpoTBte  inside  mformation. 
tipping,  and  misappropriating  material 
corporate  inside  information. 

Supplementar>'  Material  .02  defines 
the  terms  "associated  person"  or 
"person  associated  with  a  member." 
These  terms  shall  mean  anv  partner, 
officer,  dirertor,  or  branch  manager  of  a 
member  (or  any  person  occupying  a 
similar  status  or  pedorming  similar  ~ 
functions),  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  a  member, 
or  any  employee  of  a  member. 

Supplementary  Itdaterial  .03  reqtiires, 
at  a  minimum, that  each  member 
establish,  maintain  and  enforce  certain 
policies  and  procedures.  This  provision 
specifically  requires,  first,  that  members 
must  advise  oil  associated  persons  in 
writing  of  tlje  prohibition  against  the 
misuse  of  material,  non-public 
information.  Second,  each  member 
organization  and  all  persons  associated 
witli  that  member  orgonization  must 
sign  statements  affirming  their 
awareness  of  and  agreement  to  abide  by 
the  prohibitions  of  the  ITSFEA  Ride. 
These  signed  statements  must  be 
maintained  for  at  least  three  years,  the 
first  two  years  in  an  easily'  acces.^ble 
place.  Third,  each  member  organization 
must  maintain  copies  of  trade 
confirmations  and  monthly  account 
statements  for  each  accoiint  in  which  an 
associated  person  has  a  direct  o- 
indirect  interest  or  mal.es  investment 
decisions.  These  trade  confirmations 
and  monthly  account  staten^erts  must 
be  maintained  for  at  least  three  years, 
the  first  two  years  in  an  easily  accessible 
place.  In  addition,  such  brokerage 
accounts  must  be  reviewed  at  least 
quarterly  by  the  member  organization 
for  the  purpose  of  delecting  the  possible 
misu.se  of  material,  non-public 
information.  Fourth,  an  associated 
person  must  disclose  to  the  member 
organization  whether  he,  or  any  person 
in  whose  account  he  has  a  direct  or 
indirect  financial  interest,  is  an  officer, 
director  or  10%  shareholder  in  a 
company  whose  shares  are  publicly 
traded.  Any  transaction  in  Ae  stock  (or 
option  thereon)  of  such  company  shall 
be  reviewed  to  determine  whether  the 
transaction  may  have  involved  a  misuse 
of  material,  non-public  information. 

The  Exchange  states  that  the 
aforementioned  policies  and  proceduru-s 
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may  not.  in  all  case;,  satisfy  the 
requirements  of  this  rule.  The  adequacy 
of  each  member's  policies  and 
procedures  will  def  end  upon  the  nature 
of  such  member's  b  isiness. 

Supplementary  V  aterial  .04  and  the 
Sample  Membership  Bulletin  ^  (Exhibit 
3  to  the  proposal)  describe  a  set  of 
forms,  denominatec  as  the  "ITSFEA 
Compliance  Proced  ires"  (Exhibit  4  to 
the  proposal),  whici  i  may  be  used  by 
certain  eligible  member  organizations  to 
facilitate  their  comf  liance  with  the 
recordkeeping  and  I  iling  requirements 
of  Chapter  n.  Sectioi  37  (a)  and  (b).  The 
Exchange  states  thai  the  Sample  ITSFEA 
Compliance  Procedures  are  intended  to 
constitute  the  minir  lum  policies  and 
procedures  requirec  by  the  Act  and  this 
rule.  Their  use.  however,  does  not 
ensure  compliance  vith  the 
recordkeeping  and  filing  requirements. 

The  Sample  ITSF  lA  Compliance 
Procedures  require  identification  of 
securities  accounts  as  described  in 
ITSFEA  Form  1  ("Fdrm  1").  Form  1 
requires  each  associ  Jted  person  to 
submit  a  list  of  each  securities  accounts 
in  which  he/she  eitl  er  has  a  direct  or 
indirect  financial  in  erest.  qt  makes 
investment  decisions.  This  list  is  to 
include  not  only  tht  accounts  of 
associated  persons.  )ut  also  the 
accounts  of  relatives  of  such  persons  to 
the  extent  that  an  as  iociated  person  has 
an  interest  in  such  a  :counts  or  makes 
investment  decision*  with  respect 
thereto.  Form  1  further  requires  all 
associated  persons  t )  transmit  to  the 
member  organizatio:  i  duplicate  trade 
confirmations  and  n  onthly  account 
statements  for  each  i  iccount  in  which 
they  have  a  direct  oi  indirect  financial 
interest,  or  for  whic!  i  they  make 
investment  decision  >.  These  account 
statements  must  be  i  maintained  by  the 
member  organizatioi  i  for  at  least  three 
years.  In  addition.  F  )rm  1  requires  all 
associated  p>ersons  ti »  disclose  to  the 
member  organizatioi  i  if  they,  or  any 
persons  in  whose  ac  ;ount  they  have  a 
direct  or  indirect  fin  mcial  interest,  or 
over  whose  account  :hey  make 
investment  decision  ;,  is  an  officer, 
director  or  10%  shai  eholder  in  the 
company  whose  sha  ■es  are  publicly 
traded.  Any  transact  on  in  the  stock  of 
any  company  shall  h  e  reviewed  to 
determine  whether  t  le  transaction  may 
have  involved  a  misi  ise  of  material,  non- 
public information. 

The  Sample  ITSH  A  Compliance 
Procedures  requires  i  "Statement  of 
Compliance  by  Asso  ;iated  Persons"  as 


Si 


''.^cop>  oftheBSEs" 
Bulletin"  and  a  "Summar] 
Compliance  Procedures 
proposed  rule  change. 


raple  Membership 
of  the  ITSFEA 
■irere  filed  with  the 


described  in  ITSFEA  Form  2  ("Form 
2").'°  Form  2  outlines  a  sample 
"Statement  of  Compliance"  which 
should  be  read  and  signed  by  all 
associated  persons  at  the  time  they  join 
the  member  organization  and  at  least 
annually  thereafter. 

The  Sample  ITSFEA  Compliance 
Procedures  also  require  a  "Statement  of 
Compliance  by  Senior  Reporting 
Member"  as  described  in  ITSFEA  Form 
3  ("Form  3").i»  Form  3  provides  that 
each  member  organization  must 
designate  a  Senior  Reporting  Member  to 
be  responsible  for  implementing  all 
necessary  policies  and  procedures  on 
behalf  of  the  member  organization. 12 
This  person  shall  sign  a  Statement  of 
Compliance  on  behalf  of  the  member 
organization  and  submit  such 
certification  to  the  Exchange  at  the  time 
the  firm  files  its  year-end  FOCUS  Report 
(Form  X-17A-5). 

The  Sample  ITSFEA  Compliance 
Procedures  provide  additional  guidance 
regarding  account  review  and  review  of 
proprietary  or  associated  person  trading. 
For  example,  under  the  Sample  ITSFEA 
Compliance  Procedures,  a  member 
organization  shall  review,  at  least 
quarterly,  all  account  statements  and/or 
trade  confirmations  for  accounts  in 
which  associated  persons  have  a  direct 
or  indirect  financial  interest  or  make 
investment  decisions  and  a  written 
record  of  such  review  shall  be 
maintained  for  three  years.  The  Sample 
ITSFEA  Compliance  Procedures  also 
provide,  inter  alia,  that  when 
conducting  a  review  of  proprietary  or 
associated  person  trading,  the  timing  or 
unusual  nature  of  a  transaction  shall  be 
considered.      | 

III.  Discussion  and  Conclusion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
section  6(b)(5)  of  the  Act.  in 
particular,"  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  promote  just  and 
equitable  principles  of  trade.  The 
proposal  will  accomplish  this  by  setting 
standards  and  bringing  consistency  to 
member  practices  to  prevent  the  misuse 
of  material,  non-public  information. 

Broker-dealer  Chinese  Walls  predate 
section  15(f)  of  the  Act  and  have 


»°A  copy  of  the  BSE's  "Statement  of  Compliance 
by  Associated  Persons"  was  filed  with  the  proposed 
rule  change. 

"  A  copy  of  the  BSE's  "Statement  of  Compliance 
by  Senior  Reporting  Members"  was  filed  with  the 
proposed  rule  change. 

'-This  includes,  mteralia.  the  fihng  of  all 
appropriate  information  and  the  review  of  all 
employee  accounts. 

"15U.S.C.  78f(b)(5)(l988). 


evolved  to  include  policies  and  physical 
apparatus  designed  to  prevent  the 
improper  or  unintended  dissemination 
of  market  sensitive  information  from 
one  division  of  a  multi-service  firm  to 
another.  The  Chinese  Wall  procedures 
also  have  developed  trading  reviews 
designed  to  prevent  and  detect  illegal 
trading.  Prior  to  the  existence  of  section 
15(f).  however,  the  policies  and 
procedures  varied  from  one  broker- 
dealer  to  the  next,  ranging  from  very 
tight,  centralized  control  of  information 
and  review  to  little  or  no  review  or 
follow-up.  The  Division,  in  its  Report, 
stated  that  broker-dealer  oversight  with 
.  regard  to  section  15(0  is  an  important 
issue  and  is  best  effectuated  by  SRO 
examinations  and  regulation  subject  to 
Commission  oversight. '*  The 
Commission  believes  that  the  BSE's 
proposal  adequately  addresses  the 
concerns  raised  in  the  Divisions  Report 
and  that  it  should  help  to  prevent  the 
misuse  of  material,  non-public 
information  by  brokers  and  dealers. 

Specifically,  the  Commission  believes 
that  the  policies  and  procedures  set 
forth  in  Chapter  II.  Section  37(a)  of  the 
BSE  Rules  and  the  corresponding 
Supplementary  Material  provisions  will 
serve  to  ensure  that  BSE  members 
establish,  maintain  and  enforce  policies 
to  prevent  the  misuse  of  material,  non- 
public information,  thereby  helping  to 
assure  that  BSE  members  are  in 
compliance  with  section  15(f)  of  the 
Act.  First,  the  requirement  that  all 
associated  persons  be  advised  in  writing 
of  the  prohibition  against  the  misuse  of 
material,  non-public  information  as 
defined  in  the  Rule,  and  the 
requirement  that  member  organizations 
and  persons  associated  with  them  sign 
attestations  affirming  their  awareness  of, 
and  agreement  to  abide  by,  the 
aforementioned  prohibitions  will  sejve 
to  heighten  awareness  of  associated 
persons  of  this  prohibition.  Second,  the 
requirements  that  member  organizations 
maintain  copies  of  trade  confirmations 
and  monthly  account  statements  for 
each  account  in  which  an  associated 
person  has  a  direct  or  indirect  financial  - 
interest  or  makes  investment  decisions 
and  that  such  brokerage  accounts  be 
reviewed  by  the  member  organization 
will  assist  Exchange  and  Commission 
review  of  those  records  and  make  any 
fraudulent  acts  easier  to  deter  and 
detect.  Third,  the  requirement  that  an 
associated  person  disclose  to  the 
member  organization  whether  he,  or  any 
person  in  whose  account  he  has  a  direct 
or  indirect  financial  interest,  or  for 
which  he  makes  investment  decisions, 
is  an  officer,  director  or  10% 


'■'  See  Report,  supra  noteS  at  23. 


shareholder  in  a  company  whose  shares 
are  publicly  traded,  and  the  requirement 
that  transactions  in  the  stock  (or  option 
thereon)  of  such  company  be  reviewed 
to  determine  whether  the  transaction 
may  have  involved  a  misuse  of  material, 
non-public  information,  will  assist  the 
Exchange  and  the  Commission  in  the 
detection  and  deterrence  of  the  misuse 
of  material,  non-pubfic  information. 

The  Commission  believes  that  it  is 
consistent  with  the  Act  for  the  BSE 
Rules  to  require  that  only  members  who 
file  their  FOCUS  reports  annually  with 
the  Exchange  submit,  along  with  their 
FOCUS  Reports,  an  attestation  of  their 
compliance  with  the  BSE  Rule.  In  this 
regard,  the  Commission  notes  that 
members  that  file  FOCUS  Reports  on  a 
more  frequent  basis  are  subject  to  more 
frequent  periodic  audits  by  the 
Exchange.  During  these  audits,  the 
Exchange  will  i-eview  the  procedures 
maintained  by  such  members  pursuant 
to  the  BSE's  Rule.  Members  who  file 
FOCUS  Reports  on  an  annual  basis, 
however,  are  subject  to  audits  on  a  more 
infrequent  basis.  Accordingly,  the 
Commission  believes  that  the 
requirement  that  these  members  file  an 
annual  attestation  that  they  are  in 
compliance  with  the  BSE  Rule  will 
serve  as  a  continuing  reminder  of  the 
obligations  of  this  rule.  This  should 
result  in  more  internal  compliance 
checks  by  members  and,  therefore,  assist 
the  Exchange  in  the  administration  of 
the  BSE  Rule  without  compromising  the 
effectiveness  of  the  rule  or  adherence  to 
section  15(f)  of  the  Act. 

The  Commission  believes  that 
Supplementary  Material  .02  of  Chapter 
II.  Section  37  of  the  BSE  Rule,  which 
defines  "associated  persons"  or  "person 
associated  with  a  member"  is  consistent 
with  the  Act.  Currently,  the  Exchange, 
in  enforcing  its  rules,  applies  the 
definition  of  "person  associated  with  a 
member"  or  "associated  person  of  a 
member"  contained  in  section  3(a)(21) 
of  the  Act.  The  proposal  adopts  this 
definition  into  the  Exchange's  rules. 

Tinally,  the  Commission  believes  that 
the  designation  of  a  senior  reporting 
member  to  be  responsible  for 
implementing  all  necessary  ITSFEA 
policies  and  procedures  is  appropriate 
to  help  ensure  member  firm  compliance 
with  the  ITSFEA  requirements  of  the 
Act. 

For  the  reasons  stated  above,  //  is 
therefore  ordered,  pursuant  to  section 
19fb)(2)  of  the  Act."  that  the  proposed 
rule  change  (SR-BSE-93-19)  is  hereby 
approved. 


'MSU.S.C.  78s(b)(2)(1988). 


shareholder  in  a  company  whose  shares 
are  publicly  traded,  and  the  requirement 
that  transactions  in  the  stock  (or  option 
thereon)  of  such  company  be  reviewed 
to  determine  whether  the  transaction 
may  have  involved  a  misuse  of  material, 
non-public  information,  will  assist  the 
Exchange  and  the  Commission  in  the 
detection  and  deterrence  of  the  misuse 
of  material,  non-pubhc  information. 

The  Commission  believes  that  it  is 
consistent  with  the  Act  for  the  BSE 
Rules  to  require  that  only  members  who 
file  their  FOCUS  reports  annually  with 
the  Exchange  submit,  along  with  their 
FOCUS  Reports,  an  attestation  of  their 
compliance  with  the  BSE  Rule.  In  this 
regard,  the  Commission  notes  that 
members  that  file  FOCUS  Reports  on  a 
more  frequent  basis  are  subject  to  more 
frequent  periodic  audits  by  the 
Exchange.  During  these  audits,  the 
Exchange  will  review  the  procedures 
maintained  by  such  members  pursuant 
to  the  BSE's  Rule.  Members  who  file 
FOCUS  Reports  on  an  annual  basis, 
however,  are  subject  to  audits  on  a  more 
infrequent  basis.  Accordingly,  the 
Commission  believes  that  the 
requirement  that  these  members  file  an 
annual  attestation  that  they  are  in 
compliance  with  the  BSE  Rule  will 
serve  as  a  continuing  reminder  of  the 
obligations  of  this  rule.  This  should 
result  in  more  internal  compliance 
checks  by  members  and,  therefore,  assist 
the  Exchange  in  the  administration  of 
the  BSE  Rule  without  compromising  the 
effectiveness  of  the  rule  or  adherence  to 
section  15(fl  of  the  Act. 

The  Commission  believes  that 
Supplementary  Material  .02  of  Chapter 
n,  Section  37  of  the  BSE  Rule,  which 
defines  "associated  persons"  or  "person 
associated  with  a  member"  is  consistent 
with  the  Act.  Currently,  the  Exchange, 
in  enforcing  its  rules,  applies  the 
definition  of  "person  associated  with  a 
member"  or  "associated  person  of  a 
member"  contained  in  section  3(a)(21) 
of  the  Act.  The  proposal  adopts  this   - 
definition  into  the  Exchange's  rules. 

Tinally,  the  Commission  believes  that 
the  designation  of  a  senior  reporting 
member  to  be  responsible  for 
implementing  all  necessary  ITSFEA 
policies  and  procedures  is  appropriate 
to  help  ensure  member  firm  compliance 
with  the  ITSFEA  requirements  of  the 
Act. 

-For  the  reasons  stated  above,  //  is 
therefore  ordered,  pursuant  to  section 
19(b)(2)  of  the  Act.'s  that  the  proposed 
rule  change  (SR-BSE-93-19)  is  hereby 
approved. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Jonathan  G.  Katz, 

Secretary. 

(PR  Doc.  94-16419  Filed  7-6-94;  8;45  am) 
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[Release  No.  34-34289;  File  No.  SR-CBOE- 
93-56] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Termination  of 
Registered  Representatives 

June  30,  1994. 

On  December  14, 1993,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b—4  thereunder,^  a  proposal  to  amend 
CBOE  Rule  9.3,  "Registration  and 
Termination  of  Registered 
Representatives."  to  require  members  to 
file  with  the  CBOE's  Department  of 
Compliance  a  termination  notice  for  any 
discharge  or  termination. of  employment 
of  a  registered  person,  and  the  reason 
therefor,  within  30  days  of  the 
termination.  In  addition,  the  CBOE 
proposes  to  allow  members  to  fuIfiU 
CBOE  Rule  9.3's  filing  requirements  by 
submitting  their  filings  or  submissions 
to  the  North  American  Securities 
Administrators  Association 
("NASAA")/National  Association  of 
Securities  Dealers.  Inc.  ("NASD") 
Central  Registration  Depository  ("CRD") 
within  the  time  period  allowed  under 
CBOE  Rule  9.3. 

The  proposed  rule  change  was 
published  in  Securities  Exchange  Act 
Release  No.  33826  (March  28, 1994),  59 
FR  15467  (April  1. 1994).  No  comments 
were  received  on  the  proposed  rule 
change.3 

The  CBOE  states  that  the  purpose  of 
the  proposal  is  to  modify  the  manner  in 
which  CBOE  members  report 


'15US.C.  78sa})(2)(198B). 


">17Cre  200.3O-3(a)(12)  (1991). 
*  '15U.S.C.  78s(b)(])(1988). 

M7  CFR  240.19l>-4  (1993). 

J  On  March  30, 1994,  the  CBOE  submitted  a  letter 
explaining  that  the  CBOE's  Department  of 
Compliance  currently  has  an  electronic  mail  box  in 
the  CRD  that  captures  all  filings  submitted  by  CBOE 
member  organizations  in  reference  to  terminations 
for  cause.  The  staff  of  the  CBOE's  Department  of 
Compliance  reviews  this  electronic  mail  box  on  a 
daily  basis  and  will  continue  to  do  so  after  the 
Commission  approves  the  proposal.  See  Letter  from 
Michael  L.  Meyer.  Schiff  Hardin  ft  Waite.  to  Yvonne 
Fraticelli.  Staff  Attorney.  Options  Branch.  Division 
of  Market  Regulation,  Commission,  Dated  March  30. 
1994  ("March  30  Letter"). 


"Termination  for  Cause"  of  emplovnient 
or  affiliation  of  any  registered 
representative  to  the  CBOE.  Currently, 
under  CBOE  Rule  9.3.  members  mu.st 
file  with  the  CBOE's  Department  of 
Investigation  a  Uniform  Termination 
Notice  for  Securities  Industry 
Registration  (Form  U-5)  immediately 
after  the  termination  of  employment 
"for  cause"  of  a  registered 
representative.''  The  proposal  makes 
CBOE  Rule  9.3  more  encompassing  by 
requiring  members  to  file  termination 
notices  with  the  Exchange's  Department 
of  Compliance  for  any  discharge  or 
termination  of  employment  of  a 
registered  person,  not  just  "terminations 
for  cause."  In  addition,  the  proposal 
clarifies  when  terminatio.':  notices  must 
be  filed,  i.e..  "immediately,  but  in  no 
event  later  than  thirty  (30)  days 
following  termination,"  and  requires 
members  to  file  an  amended  Form  U-5 
if  the  member  learns  of  farts  or 
circumstances  which  cause  any 
information  provided  in  the  notice  to 
become  inaccurate  or  incomplete. 
Members  must  file  the  amended  Fonn 
U-5  within  30  days  after  learning  of  the 
facts  or  circumstances  giving  rise  to  the 
amendment.  Finally,  the  proposal 
relieves  CBOE  member  organizations  of 
the  obligation  to  file  Form  U-5 
information  in  hard  copy  form  and. 
instead,  deems  all  CBQii:  Rule  9.3  filings 
and  submissions  as  made  for  purposes 
of  the  rule  if  they  are  filed  with  the 
NASAA/NASD  CRD  within  the  time 
period  set  forth  in  CBOE  Rule  9.3. 

The  CBOE  believes  that  the  proposal 
will  reduce  the  costs  to  members  of 
copying,  handling  and  mailing 
termination  materials.  Further,  the 
CBOE  states  that  the  proposal  will  bring 
the  CBOE's  "Termination  for  Cause" 
reporting  requirements  in  line  with 
similar  rules  of  the  NASD  (NASD  By- 
Law  Article  IV,  Section  3)  and  the  New 
York  Stock  Exchange.  Inc.  (  "NYSE ") 
(NYSE  Rule  345^.5 


••  The  Department  of  Investigation  no  longer  exists 
at  the  CBOE.  and  a  portion  of  the  duties  previously 
performed  by  the  Department  of  Investigation, 
including  the  receipt  of  Form  U-5  information,  is 
now  performed  by  the  CBOE's  Department  of 
Compliance.  The  proposal  reflects  this  change  by 
requiring  that  Form  U-5  filings  be  made  with  the 
Exchange's  Department  of  CompI  iance. 

■iNASD  By-Law  Article  IV.  Section  3. 
"Notification  by  Member  to  Corporation  and 
Associated  Person  of  Termination:  Amendments  to 
Notification,"  requires  NASD  members  to  provide 
the  NASD  with  written  notice  of  the  termination  of 
a  registered  person  within  30  calendar  days  o(  the 
termination.  If  a  member  learns  of  facts  or 
circumstances  which  cause  the  information  in  the 
notice  to  become  inaccurate  or  incomplete,  the 
member  must  file  a  written  amendment  with  the 
NASD  no  later  than  30  calendar  days  after  the 
member  learns  of  the  facts  or  circumstances  ^.i-.  !ng 
rise  to  the  amendment.  N.'VSE  Rule  345, 

Cl'iilii.upd 
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The  CBQE  believej .  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b).  of  the  Act,  in  geaeraL  and  wUh 
Section  6CbU5),  in  particaiar.  in  that  it 
is  designed  to  improve  th«  CBOE's 
capacity  to  enibrce  c^mphance  with  the 
provisions  of  the  Act  and  the  CBOE's 
rules  by  enabhng  tlie  Excliange  to 
monitor  autre  efficie^ly  all  discharges 
or  terminations  of  eiAgloyment  of 
registered  persons,  aid.  in  general,  to 
protect  investors  and  th«  public  interest 

The  Cooimission  believes  that  the 
proposed  rule  chang4  is  consistent  with 
the  requirements  of  tne  Act  and  the 
rules  and  regulationsj  thereunder 
applicable  to  a  natioilal  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  ^  in  that 
it  is  designed  to  proiiote  iust  and 
equitable  principles  ^  trade  and  to 
protect  investors  and  the  pubUc  interest. 
Specifically,  the  Coi^mission  beheves 
that  the  proposal  to  require  CBOE 
members  to  file  Form  lJ-5  notices  for 
any  discharge  or  terntination  with  the 
Exchange,  rather  thaf  only  for 
"terminations  for  cai^se."  should 
facibtate  the  CBOE's  pversi^t  of 
members'  personnel  fcy  providing  a 
more  complete  and  accurate  record  of 
the  employniect  history  of  registered 
representatives.^  Thej Commission  also 
believes  diat  the  proposal  should  help 
the  Exchange  to  hilfill  its  responsibility 
under  Section  6(c)  of  ithe  Act  to  deny 
membership  to  those  who  have  engaged 
in  acts  or  practices  irfionsistent  with 
just  and  equitable  principles  of  trade.  In 
addition,  the  proposal  should  simplify 
the  Exchange  s  procedures  by 
eliminating  the  need  lor  members  to 
determiiw  whether  th  ere  has  been  a 
"termination  for  cause"  and  requiring, 
instead  that  member  t  file  a  Form  U-5 
notice  for  all  dischar^  and 
terminations. 

The  Commission  bf  Neves  that  the 
proposal  is  designed 
prompt  compliance  v'ith  CBOE  Rule  9.3 
by  requiring  member  to  file  a  Form  U- 


req  lues  I 


"Employees — Registration. 
Supplementary  Material  .1 
Regarding  Employees, 
report  10  the  NYSE  on  » 
or  lenniaatioo  of  employiaiat 
person  and  the  reason  ther^if 
following  the  temunatioo. 
Supplementary  Material  .1 
provide  a  written  amendn>4^t 
member  learns  of  facts  ot 
any  infoimation  in  the  notiie 
or  incomplete.  The  ameodif  eat 
the  NYSE  no  later  than  30 
learns  of  the  facta  or 
the  amendment. 

M5  U.SH  78ftbKSl  (198^J. 

'  Aftet  the  proposal  i»apyro*»d. 
expected  ta  conliniie  to  re^ 
5  filings  with  t^  CRO  on  a 
30  Letter,  itiptx]  note  3. 


(Ml 


!\ppro«al.  Record." 
'General  Information 
NYSE  members  to 
U-5  the  discharge 
of  any  registered 
within  30  davs 
addition.  NYSP 
requires  members  to 
to  Form  U-5  if  the 
c^cumslances  causing 
to  become  inaccurate 
must  be  filed  with 
after  the  member 
giving  rise  to 


c  ays< 
circun  stances  i 


the  CBOE  is 
low  raambers'  Form  U- 
tiaily  basis.  See  May 


5  immadtateiy.  but  no  later  than  30  days 
after  a  termiaatixm.  Moreover,  by 
requiring  members  to  file  amendments 
to  Form  U-5  within  30  days  after 
learning  of  facts  or  circumstances  giving 
rise  to  the  ameodment  the  propo^ 
advises  members  of  their  continuing 
obligation  to  amend  to  Form  U-5  to 
report  relevant  changes  and  should  help 
to  ensure  the  accuracy  and  reliability  of 
the  Exchange's  records.  Finally,  the 
Commission  believes  that  allowing 
members  to  submit  the  filings  required 
under  CBOE  Rul»  9.3  through  the 
NASAA/NASD  CRD  will  facilitate 
timely  compliance  with  the 
requirements  of  CBOE  Rule  9.3  and 
reduce  the  cost  to  members  of 
complying  with  the  rule.  As  noted 
above,  the  CBOE  is  under  a  continuing 
obligation  to  review  the  CRD 
submissions  on  a  daily  basis.  This  will 
ensure  that  the  CBOE  is.  aware  of  the  U- 
5  filings  &ora  CBOE  members  in  a 
timely  manner. 

It  is  thereiore  ordefed..  pursuant  to 
Section  19C>K2>  of  the  Act,8  that  the 
proposed  rule  change-  (SR-CBCE-93- 
56)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  RegtzJation.  pursuant  to  delegated 
authority.* 

lonathan  G>.  Katz. 

Secretary. 

[FR  Doe  94-16421  Filed  7-6-94:  8:45  ami 
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[Release  No.  34-34280;  FU*  He.  SA-NASO- 
93-10]  , 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
National  Association  of  Securities 
Deaters,  Inc.  Requiring  Participation  in 
the  Intermarket  Trading  System  by 
Third  Market  Makers 

Iune29,  1994. 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-NASD-93-10)  on  March  1, 
1993,  pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),2  and  Rule  19b-4  thereunder? 
The  purpose  of  the  proposed  rule 


•15  U.S.C  78s(bM2)  (198S). 

» 17  CFR  200.3(>-3(a)(12)  (1993). 

•13U.S.C78«(b(l). 

^On  June  10. 19Sa.  the  NASD  amended  the 
proposed  nile  change  to  clarify  that  onW  third 
market  makers  cegistered  as  Consolidated  Quotation 
Service  ("CQS")  market  makers  must  register  as 
rrS/CAES  market  makers.  Letter  from  Robert  Aber. 
Vice  President.  Geneial  Counsel/Corporate 
Subsidiaries.  NASD.  Id  Elizabeth  MacGregor. 
Branch  Chiei  National  Market  System  Division  of 
Market  Regulation.  Commi&aioo.  (funs  TO.  1903). 


change  is-  to  require  third  market  makers 
registered  as  Consolidated  Quotation 
System  ("CQS ')  market  makers  to 
register  and  participate  in  the  Computer 
Assisted  Execution  System  ("CAES"*) 
and  the  faalennarket  Trading  System/ 
Computer  Assisted  Executioe  Svstem 
("ITS/CAES")  interface. 3 

Notice  of  the  proposal  appeared  in  the 
Federal  Register  oa  July  a.  1993.*  The 
Conunissioa  received  three  comment 
letters  opposing  the  proposal.*  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposal. 

I.  Ekestription 

The  third  market  is  where  off- 
exchange,  or  over-the-counter  ("OTC), 
transactions  in  Ksted  securities  take 
place.  Third  market  makers,  registered 
with  the  NASD  as  CQS  market  makers, 
disseminate  quotations  through  the  CQS 
and  through  NASDAQ  pursuant  to  rules 
promulgated  by  the  NASD.*  CQS  market 
makers,  that  are  not  registered  as  ITS/ 
CAES  market  makers,  account  for 
approximately  17%  of  third  market 
share  volume  in  CQS  securities. 
Currently.  33  registered  CQS  market 
makers  are  not  registered  as  ITS/CAES 
market  mdters  or  as  CAES  market 
makers.  Only  CQS  registered  market 
makers  nrake  OTC  markets  in  listed 
securities  by  disseminating  quotations 
through  CQS  or  NASDAQ.  Thus,  only 
CQS  registered  market  makers  are 
subject  to  the  requirements  of  the 
proposal. 

Tne  proposed  rule  change  amends 
Schedules  D  and  G  to  the  NASD  By- 
Laws  and  the  Rules  of  Practice  and 


^  A  CQS  market  marker  is  a.  dealer  that,  with 
respect  to  a  reported  security,  holds  itself  oat  a& 
being  willing  to  buy  and  sell  the  security  for  its  owa 
account  on  a  regular  and  continuous  basis 
otherwise  than  on  a  national  securities  exchange  in 
amouais  leas  than  block  size  and  is  registered  aa 
such.  NASD  Rules.  Schedule  D.  Part  L  CAES 
enables  NASD  member  firms  to  direct  agency  orders 
in  both  exchange-listed  and  NASDAQ/NMS 
securities  to  market  makers  for  automatic  execution. 
nS/CAES  enablee  market  makers  in  Rule  19c -3 
securities  to  direct  agency  and  principal  orders  Id, 
and  receive  orders  from,  the  floors  of  the 
participating  ITS  exchanges. 

♦SecurihBS  Eachmge  Act  Release  No.  32573  (July 
1.  1993).  58  FR  36726. 

'  Letters  from  lames  E.  Buck.  Senior  Vice 
President  and  Secretary.  New  York  Stock  Exchange, 
Inc.  ("NYSE"),  to  Jonathan  G.  Katz.  Secretary. 
Commission.  (Sepiambor  24.  1993);  George  W. 
Mann.  |r..  Senior  Vice  Preaidant  and  General 
Counsel  Boston  Stock  Exchange.  Inc  ("BSE"*),  to 
Jonathan  G.  Katz.  Secretary.  Commission. 
(September  20. 1993):  and  James  F.  Duffy,  Senior 
Vice  PrasMlant  aod  General  Counsel.  Legal  & 
Regulatory  Policy  Division.  American  Stock 
Exchange,  fnc.  ("Amex").  to  Jonathan  C.  Katz. 
Secretary.  Commission.  (October  22,  1993). 

"  See  NASD  Rules,  Schedule  D.  Market  makers 
displaying  quotations  in  both  CQS  and  in  NASDAQ 
must  maintain  identical  quotations  in  CQS  and  in 
NASDAQ.  See  NASD  Rules.  Schedule  D.  Part  VI. 
Section  2. 


Procedure  for  the  ITS/CAES  Automated  p 

Interface  ("ITS/CAES  Rules").  The  C 
proposal  requires  registered  CQS  market 

makers  to:  (1)  register  and  participate  in  a 

ITS/CAES  and  CAES;  (2)  quote  n 

minimum  sizes  of  200  or  500  shares  (i 

(depending  on  trading  characteristics  of  tl 

the  securities);  ^  and  (3)  abide  by  excess  s 

spread  parameters  established  for  ^ 

NASDAQ  securities."  The  proposal  also  n 

will  enable  market  makers  to  execute  ii 

principal  transactions  through  CAES  for  q 

those  specific  securities  in  which  the  s 

market  maker  is  registered.  > 

The  NASD  developed  CAES  to  P 

provide  a  more  efficient  mechanism  for  ^ 

OTC  trading  in  Usted  securities.  The  * 

ITS/CAES  interface  commenced  " 

operation  on  May  17, 1982.3  ITS  is  a  ^' 
communications  network  designed  to 

facilitate  intermarket  trading  in  ^ 

exchange-listed  securities  by  linking  the  ^ 

eight  national  securities  exchanges  and  ° 

the  NASDAQ  market.^o  ITS  enables  a  ® 

broker  or  dealer  who  is  physically  ^ 

present  in  one  market  center  to  execute  P 

principal  or  agency  orders  in  an  ITS  ^ 

security  on  another  market  center.  ^ 

The  ITS/CAES  interface  permits 

members  of  participant  markets  to  I' 
execute  transactions  in  Rule  19c-3 

securities  between  the  exchanges  and  p 

the  OTC  market."  The  proposal  will  [J 

require  registered  NASD  market  makers  n 

that  trade  Rule  19c-3  securities  to  j 

register  and  participate  in  ITS/CAES.  ^ 

For  non-Rule  19c-3  securities,  which  i 

are  not  eligible  for  trading  through  the  n 

ITS/CAES  interface,  registered  market  fj 

makers  will  be  required  to  register  and  n 

participate  in  CAES.  Currently,  p 

ai 

'  NASD  By-Uws.  Schedule  D.  Part  VI.  See  also  ir 

Securities  Exchange  Act  Release  No.  31678  (January  _ 

8.  1993),  58  FR  3314.  ^ 

»  NASD  By-Laws.  Schedule  D,  Part  VI.  See  also  ^' 

Securities  Exchange  Act  Release  No.  32419  (June  4.  *C 

1993).  58  FR  32971.  th 

"In  1981.  the  Commission  issued  an  order  which  rn 

required  implementation  of  an  automated  interface  c, 
between  the  PTS  and  CAES.  Securities  Exchange 

Act  Release  No.  17744  (April  21. 1981).  46  FR  ^ 

23856.  On  May  6. 1982.  the  Commission  adopted  CC 

final  amendments  to  the  ITS  Plan  to  provide  for  the  ar 

inclusion  of  the  NASD  in  ITS.  Securities  Exchange  c. 
Act  Release  No.  18713  (May  6,  1982),  47  FR  20413. 

'"Participants  to  the  ITS  Plan  include  the  Amex.  *° 

the  BSE.  the  Chicago  Board  Options  Exchange.  Inc.  CC 

(•■CBOE"),.the  Chicago  Stock  Exchange.  Inc.  in 

("CHX").  the  Cincinnati  Stock  Exchange.  Inc.  jK 

CCSE").  the  NASD,  the  NYSE,  the  Pacific  Stock  r 

Exchange.  Inc.  ("PSE").  and  the  Philadelphia  Stock  ' 

Exchange.  Inc.  ("PHLX").  — 

"The  ITS  Plan  limits  securities  eligible  for 
trading  through  the  rrS/CAES  interface  to  Rule 

19C-3  securities.  Rule  19c-3  precludes  off-board  coi 

trading  restrictions  from  applying,  with  certain  an 

exceptions,  to  any  reported  security:  (1)  which  was  ihi 

not  traded  on  an  exchange  prior  to  April  26. 1979,  ' 

or  (2)  which  was  traded  on  an  exchange  on  April  prt 

26. 1979  but  which  ceased  to  be  traded  on  an  fie 

exchange  for  any  period  of  time  thereafter.  Rule  ore 

1 9c-3.  1 7  CFR  240. 1 9c-3.  pu 
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Procedure  for  the  ITS/CAES  Automated 
Interface  ("ITS/CAES  Rules").  The 
proposal  requires  registered  CQS  market 
makers  to:  (1)  register  and  participate  in 
ITS/CAES  and  CAES;  (2)  quote 
minimum  sizes  of  200  or  500  shares 
(depending  on  trading  characteristics  of 
the  securities);  ^  and  (3)  abide  by  excess 
spread  parameters  estabHshed  for 
NASDAQ  securities.*  The  proposal  also 
will  enable  market  makers  to  execute 
principal  transactions  through  CAES  for 
those  specific  securities  in  which  the 
market  maker  is  registered. 

The  NASD  developed  CAES  to 
provide  a  more  efficient  mechanism  for 
OTC  trading  in  listed  securities.  The 
ITS/CAES  interface  commenced 
operation  on  May  17,  1982.^  ITS  is  a 
communications  network  designed  to 
facilitate  intermarket  trading  in 
exchange-listed  securities  by  linking  the 
eight  national  securities  exchanges  and 
the  NASDAQ  market.^o  ITS  enables  a 
broker  or  dealer  who  is  physically 
present  in  one  market  center  to  execute 
principal  or  agency  orders  in  an  ITS 
security  on  another  market  center. 

The  FTS/CAES  interface  permits 
members  of  participant  markets  to 
execute  transactions  in  Rule  19c-3 
securities  between  the  exchanges  and 
the  OTC  market."  The  proposal  will 
require  registered  NASD  market  makers 
that  trade  Rule  19c-3  securities  to 
register  and  participate  in  ITS/CAES. 
For  non-Rule  19c-3  securities,  which 
are  not  eligible  for  trading  through  the 
ITS/CAES  interface,  registered  market 
makers  will  be  required  to  register  and 
participate  in  CAES.  Currently, 


'  NASD  By-Uws,  Schedule  D.  Part  VI.  See  also 
Securities  Exchange  Act  Release  No.  31678  Oanuary 
8. 1993),  58  FR  3314. 

"  NASD  By-Uws.  Schedule  D.  Part  VI.  See  also 
Securities  Exchange  Act  Release  No.  32419  ()une  4, 
1993).  58  FR  32971. 

"In  1981,  the  Commission  issued  an  order  which 
required  implementation  of  an  automated  interface 
between  the  PTS  and  CAES.  Securities  Exchange 
Act  Release  No.  17744  (April  21, 1981).  46  FR 
23856.  On  May  6. 1982.  the  Commission  adopted 
final  amendments  to  the  ITS  Plan  to  provide  for  the 
inclusion  of  the  NASD  in  ITS.  Securities  Exchange 
Act  Release  No.  18713  (May  6,  1982),  47  FR  20413. 

'"Participants  to  the  ITS  Plan  include  the  Amex. 
the  BSE.  the  Chicago  Board  Options  Exchange.  Inc. 
(•■CBOE"),.the  Chicago  Stock  Exchange.  Inc. 
("CHX"),  the  Cincinnati  Stock  Exchange,  Inc. 
("CSE").  the  NASD,  the  NYSE,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"),  and  the  Philadelphia  Stock 
Exchange.  Inc.  ("PHLX"). 

"The  ITS  Plan  limits  securities  eligible  for 
trading  through  the  rrS/CAES  interface  to  Rule 
19C-3  securities.  Rule  19c-3  precludes  off-board 
trading  restrictions  from  applying,  with  certain 
exceptions,  to  any  reported  security:  (1)  which  was 
not  traded  on  an  exchange  prior  to  April  26, 1979, 
or  (2)  which  was  traded  on  an  exchange  on  April 
26, 1979  but  which  ceased  to  be  traded  on  an 
exchange  for  any  period  of  time  thereafter.  Rule 
I9C-3.  17  CFK  240.19C-3. 


participation  in  ITS/CAES  and  CAES  by 
CQS  market  makers  is  voluntary. 

The  proposal  will  require  ITS/CAES 
and  CAES  market  makers  to  quote 
minimum  sizes  of  200  or  500  shares 
(depending  on  trading  characteristics  of 
the  securities)  and  to  abide  by  excess 
spread  parameters  established  for 
NASDAQ  securities.  ITS/CAES  market 
makers  currently  are  not  required  to 
include  minimum  sizes  in  their 
quotations  or  to  comply  with  the  excess 
spread  parameters  established  for 
NASDAQ  securities.  The  excess  spread 
parameters  for  NASDAQ  and  CQS 
securities  limit  a  dealer's  spread  in  a 
security  to  125%  of  the  average  of  the 
narrowest  three  dealer  spreads  in  that 
security.i2 

ITS/CAES  enables  market  makers  in 
Rule  19c-3  securities  to  direct  agency 
and  principal  orders  to,  and  receive 
orders  from,  the  floors  of  ITS  participant 
exchanges.  Currently,  transactions  in 
CAES  are  limited  to  agency  orders.  The 
proposal  will  enable  market  makers  to 
execute  principal  transactions  through 
CAES  for  listed  securities  in  which  the 
market  maker  is  registered. 

II.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  tiie  Act,  and  in 
particular,  with  Sections  15ACb)(6), 
15A(b)(9).  15A(b)(ll).  llA(a)(l)(C).  and 
1  lA(a)(l)(D)  of  the  Act.  Section 
1 5A(b)(6)  of  the  Act  requires  that  the  "V 
NASD's  rules  be  designed  to  prevent     ^ 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to 
an  facilitating  transactions  in  securities, 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system. 
Section  15A(b)(9)  requires  that  the 
NASD's  rules  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act.'s 
Section  15A(b)(ll)  authorizes  the  NASD 
to  adopt  rules  concerning  the  form  and 
content  of  quotations  of  securities  sold 
in  the  OTC  market.'-*  Section  llA  grants 
the  Commission  the  authority  to 
facilitate  the  establishment  of  a  National 


^^  See  supra  note  8. 

'■•The  Commission  believes  that  any  burden  on 
competition  that  may  result  from  the  proposal.  If 
any,  is  necessary  and  appropriate  in  furtherance  of 
ihe  purposes  of  the  Act. 

"  The  Act  requires  these  niles  to  be  designed  to 
produce  fair  and  informative  quotations,  to  prevent 
fictitious  or  misleading  quotations,  and  to  promote 
orderly  procedures  for  collecting,  distributing,  and 
publishing  quotations.  Section  15A(b)(ll). 


Market  System  ("NMS")  for  securities  to 
implement  certain  ispecified 
Congressional  goals  and  objectives. 
Sections  llA(l)  (C)  and  (D)  set  forth  the 
Congressional  finding  that  the  linking  of 
all  markets  for  qualified  securities 
through  communication  and  data 
processing  facihties  would  foster 
efficiency;  enhance  competition; 
incTease  the  information  available  lo 
brokers,  dealers,  and  investors;  facilitate 
the  offsetting  of  investors'  orders;  and 
contribute  to  best  execution  of  such 
orders. 

The  Commission  believes  that  the 
proposal  will  facilitate  the  further 
development  of  the  NMS  by  integrating 
all  registered  market  makers  with 
intermarket  trading  in  listed  securities. 
This  will  facilitate  the  ability  of  third 
market  orders  to  interact  with  orders  of  «., 
other  market  participants.  Other  ITS 
participant  markets  currently  cannot 
execute,  through  ITS,  transactions  with 
registered  third  market  makers  that  are 
not  registered  as  ITS/CAES  market 
makers,  even  when  a  better  published 
quotation  may  exist  in  the  third 
market.'^  Thus,  despite  the  ITS/CAES 
linkage,  not  all  third  market  orders  are 
expased  to  other  ITS  participants.  This 
inhibits  a  broker's  ability  to  ensure  best 
execution  of  customer  orders  and 
impedes  fair  competition  between  and 
among  different  types  oi  trading  markets 
and  market  professionals. 

The  proposal  will  facilitate  the 
development  of  a  more  efficient  market 
linkage  for  concurrent  exchange  and 
OTC  trading  of  listed  securities.  The 
ITS/CAES  interface  is  designed  to 
permit  the  execution  of  orders  routed  to 
exchange  floors  in  the  OTC  market 
vv  hen  more  favorable  prices  are  offered 
by  OTC  market  makers.  The  ITS/CAES 
interface  likewise  provides  OTC  market 
makers  access  to  rapid  execution  of 
their  orders  on  exchange  floors  when 
exchange  markets  are  quoting  better 
prices.  The  proposal  will  facilitate 
interaction  of  orders  in  Rule  19c-3 
securities  in  all  market  centers,  and 
thus,  will  increase  competition  between 
the  markets  for  order  flow  in  Rule  19c- 
3  securities.  For  non-Rule  19c-3 
securities.  CAES  provides  an  efficient 
mechanism  for  OTC  trading  of  listed 
securities. 

By  extending  application  of  ITS  Plan 
provisions  to  all  registered  third  market 
makers,  the  proposal  also  will  provide 
consistent  trading  rules  for  multiple 


'■*  The  quotations  of  all  third  market  makers  iire 
consolidated  Into  a  composite  third  market  q-.iote 
and  disseminated  through  CQS  to  the  exchar.gp 
floors  and  to  quotation  vendors.  Therefore,  while 
third  market  quotations  are  visitjle  to  other  m;;.').  pts, 
they  may  not  be  accessible  through  the  ITS'C.  i„S 
Interface. 
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traiimg  of  listed  securi|ies.  The  ITS  Pian 
provides  uniform  rules  governiag:  (1) 
Trade-lhrougbs,  to  protfide  price 
pretecttOB  far  cnistoraer  orders;  ^*  (2) 
btock  trades,  to  enable 'other  markets  to 
derive  the  beneiit  of  a  block  without 
breaking  rt  up;  ^^  (3)  pae-openings,  to 
enable  other  tsarkets  t*  participate  m 
the  primary  utarket's  ntening  of  a 
security;  »*  and  (4)  dispute  resolution,  to 
enable  effrcient  resolution  of  dispiites 
between  market  centerfe-i^ 

The  araendments  r«><arding  size  of 
displayed  quotations  said  excess  spread 
parameters  vrill  iroproye  the  quality  of 
the  third  market,  and  tnus.  will  facilitate 
efficient  OTC  trading  of  listed  securities. 
The  proposal  vriil  reqiiire  CQS  market 
makers  to  quote  a  minimum  size  of  2fX) 
or  500  shares,  depend^g  on  price, 
volume,  and  number  oif  market  makers 
in  the  security;  and  will  impose  excess 
spread  parameters  corr  parable  to  those 
in  the  NASDAQ  raarke  t. 

The  proposal  also  aJ  ows  principal 
market  maier  transacti  ons  in  listed 
securities  through  CAI  S  for  securities  in 
which  the  market  maker  is  registered 
and  active.  The  Comnnssion  does  cot 
perceive  any  basis  for  limiting  CA£S  to 
agency  orders.  The  proposal  will  not 
affect  the  provisions  o(  the  ITS  Plan, 
which  apply  to  both  principal  and 
agency  transactions.  T  le  proposal  will 
allow  market  makers  t(  i  obtain 
electronic  access  to  thj  quotations  of 
other  market  makers  th  rtnigh  CAES  and 


"■  A  uatts-tbrough  occurs  » rhen  an  ITS 
participart  initiates  a  pmrcha  e  of  an  ITS  Mcurity 
at  a  price  that  is  higher  than  I  he  price  at  which  the 
security  is  being  offered  at  ar  other  ITS  participating 
marked  at  initiates  the  sale  o '  an  ITS  security  at  a 
price  that  is  leant  than  the  p  ice  at  which  the 
seruhty  i*  beiag  bid  at  anoth  ir  ITS  participant. 

' '  A  bloc-k  trade  is  a  trade  t  lal: 

( 11  involves  16^600  or  mori  shares  of  a  cnounon 
stock  traded  through  ITS  or  a  quantity  of  any  such 
security  having  a  marker  valt  e  of  S200.000  or  more 
("block  soB-l: 

(2)  is  effactad  at  a  price  oul  lide  the  bid  or  oSa 
displayed  btna  aaather  ITS  f  aricipating  market 
center  and 

(3)  invoK-es  either 

(i)  a  cross  of  bloci  size  ( wh  i>re  the  member 
repcesentsaff  of  oneside  of  T  le  trartsactien  and  all 
or  a  pocTion  tt  the  other  side  ,  or 

(ii)  any  otha  ttansadioK  c  biock  size  (i.e  .  in 
which  the  member  represent;  an  order  of  block  size 
on  one  side  of  the  Craiuactiot  only)  that  is  not  the 
result  of  an  execution  at  the  ( urren?  bid  or  offer  on 
the  exchange. 

'*Tbe  ITS  pK-openJng  apf  iication  eaabl«s  an  ITS 
participaM  whe  v^es  to  of  m  his  or  her  market 
in  an  ITS  aecuxity  to  solicit  a  ly  pre-opening  interest 
in  that  security  of  other  mark  >t  makers  registered 
in  that  secnriry  in  other  parti  :ipant  markets.  This 
allows  other  ITS  market  raak  ;rs  to  participate  as 
eithei  priDcipal  m  aa  agent  ii  the  opening 
transaction,  takich  may  tuneloiate  disparities 
between  pte-opatunfi  orders 

'"The  ITS  Plan  ptovidss  fm  ptocedares  by  which 
paiticipattt»canaiitainam)T>bindiiigopinioaeo  a 
dispate  betwaan  ITS  paftinp^nts  on  the  application 
or  interpretation  of  the  ITS  P  an  and  model  rules. 


thus,  will  reduce  reliance  on  telephone 
contact. 

The  Amex,  BSE,  and  NTSE  submitted 
comment  letters  on  the  proposal.™ 
These  exchanges  commented  that  the 
proposal  does  not  apply  to  alt  third 
market  makers,  but  applies  only  to  third 
market  makers  currently  registered  as 
CQS  market  makers  with  the  NASD." 
The  NYSE  also  commented  that  third 
market  and  exchan^  transaction 
reporting  in  listed  securities  are  not 
consistent.^ 

The  Commissioo  acknowledges  that 
brokerage  firms  that  execute 
transactions  in  listed  securities  in  the 
OTC  market  are  not  required,  by 
Commission  or  NASD  Rules,  to  register 
with  the  NASD  as  market  makers. 
Brokerage  firms  not  registered  with  the 
NASD  as  market  makers  cannot 
disseminate  quotations  in  CQS  or 
NASDAQ  for  listed  secuxities.^^ 

The  commentators*  arguments  against 
the  current  proposal,  ho*vever,  appecff  to 
based  on  the  assumption  that  requiring 
all  CQS  market  markets  to  register  and 
participate  in  ITS  will  increase  the 
extent  of  internalization  in  Rule  19c-3 
securities.  In  its  study  of  the  U.S.  equity 
market,  the  Dirision  of  Market 
Regulation  ^Division")  considered 
concerns  regarding  internalization  of 
transactitMis  in  Rule  19c-3  securities.^"* 
After  examining  data  on  off-board 
trading  for  100  most  active  NYSE  issues 
during  19©2.25  the  division  determined 
that  the  extent  of  internalization  of 
transactions  in  Rule  19c-3  securities 


IMI 


•*  Supra  note  5.  I 

*'The  NYSE  cwnmerrted  thai  these  firms  may 
"internalize"  cuatmner  orders  by  mecnting  thirrf 
markiit  traasactiens  "in^house"  without  exposing, 
the  orders  to  other  market  participanls.  The  NYSE 
slated  that  NASD  member  firms  may  internalize 
customer  orders  by  tndini;  against  such  orders,  or 
by  holding  theinsetTes  out.  often  through 
proprietjiry  automatic  exacution  systems,  as  mlling 
to  buy  and  sell  listed  securities.  The  NYSE  believes 
that  allowing  brokerage  firms  to  trade  listed 
securities,  without  registering  as  CQS  market 
makers  or  dissemicating  any  quotations,  allows 
trading  of  listed  sacuritiea  outside  tha  provisions  of 
ITS  price  protection  rules.  Id. 

•"The  NYSE  believed  that  transaction  reporting 
in  the  OTC  market  is  not  comparable  fo  transaction 
reporting  on  eachaitges  because  the  NASD's  rules 
require  the  price  reported  by  market  makers  la  be 
"reasonably  related  to  the  pravailin^  market"  See 
NASD  Rule*.  Schedule  G.  Section  2. 

"As  discussed  above,  only  CQS  market  makers 
may  disseminate  quotations  through  CQS  or 
Nasdaq. 

'*  EHvision  «f  Market  Regutation.  Securities  and 
Exchaige  Commissien.  Market  2000,  An 
Exammatioa  of  Current  5<;uir>'  MariKit 
Developments.  (January  1994).  {"Market  zmxf'). 
Siudyllatd-Mk 

»Of  Aaat  stocks.  20  stocks  were  Rule  \9€-i 
slocks  tltat  are  aot  subiact  to  off -board  trading 
restrictloos  aad  9B  were  coverad  bv  off-bovd 
trading  restrictiona.  NYSE  Rule  390. 


was  not  stgnifieant.™  In  addition,  in 
their  letters  in  resportse  to  the  Division's 
stedy,^  the  Amex  and  the  regional 
exchanges  urged  that  all  third  market 
makers  be  retjuired  to  become  part  of 
the  ITS/CAES  linkage  and  subjected  to 
the  ITS  trad©  through  rules.-* 

The  NASIXs  proposal  will  increase 
the  interactioB  and  exposw«  of  third 
market  making  activity  to  other  markets 
by  reqarring  all  registered  CQS  market 
makers  to  participate  in  nS/CAES. 
Thus,  the  proposal  will  increase  the 
universe  of  third  market  trading  subject 
to  the  ITS  price  protection  rules.  On 
balance,  the  proposal  will  benefit  the 
market,  advance  the  development  of  an 
NMS,  and  meet  statutory  goals.  Thus, 
the  Conunission  believes  that  the 
NASD's  proposal  repre.sentsa 
significant  step  in  the  interaction  and 
exposure  of  securities  in  the  NMS. 

The  NYSE  also  commented  that 
transaction  reporting  by  third  market 
makers  is  not  comparable  to  transaction 
reporting  by  exchanges.  Because  the 
NASD's  rules  require  the  price  reported 
by  third  market  makers  be  "reasonably 
related  to  the  prevailing  market,"  the 
NYSE  belieres  that  third  market  makers 
may  report  a  transaction  price  different 
from  the  execution  price  confirmed  to 
customers. 

In  1980,  the  NASD  amended  its  rules 
to  require  third  market  makers  to  report 
transactiorts  on  a  "gross"  basis, 
excluding  any  mark-up,  mark-down,  or 
service  charge. ^a  The  NASD's  reporting 
requirements  effectively  eliminated  any 


*'•  The  Division's  analysis  revealed  that  the 
exchange  markets  have  ncaained  the  primary 
marketplace  for  securities  that  are  not  subject  to  off- 
board  trading  restrictions.  In  addition,  the  mean 
proportion  of  reported  share  volume  executed  OTC 
for  the  20  Rule  T9c-J  stocks  was  8%  versus  5.2% 
for  the  80  stocks  sub^t  to  off-board  trading 
restrictions.  Even  if  the  2.8%  difference  between 
the  figures  i«  wholly  attributable  to  intemalizatiott 
by  NYSE  firms,  il  is  not  a  large  figure.  R  is  less  fh«n 
the  volume  in  chase  stocks  sent  by  NYSE  members 
to  affiliated  specialists  at  regional  exchanges. 
Market  20O0.  Study  Ul  at  10. 

^^The  Division  requested  comments  regarding  its 
equity  market  stutty  in  Securities  Exchange  Act 
Release  No.  30920  (July  14.  1998).  57  FR  32587. 

^•See  httets  to  fonathait  C.  Katz.  Secretary. 
Commission,  from  fames  B.  fortes.  Chairman. 
Amex.  IDecetnber  8.  1992 1;  an^  from  WHltant  G. 
Morton,  fr^  BSE:  fohn  L  Fletcher,  CHX,  LpopoM 
Kohns.  PSE,  and  Nicholas  A.  Giotdano,  PflLX. 
(December  J  I.  tmi). 

The  Co»nmi»ion  believes  that  the  ITS  trade- 
through  polity  shoold  apply  foal)  third  market 
trading.  See  Market  2000.  Study  fH,  at  19.  14. 

*»See  Securities  Exchange  Act  Release  No.  16960 
(July  7,  t9«0t.  45  FR  4729t.  To  ensure  adherence 
to  the  rule,  the  NASD  also  requires  the  prit» 
reported  to  be  reasonably  related  to  the  prevailing 
market.  Cena-Mj.  the  mark-up  is  the  difference 
between  the  price  the  costotnar  paid  for  the  stock 
and  the  prevaiRag  market  price.  Thus,  the  prit» 
third  market  makers  report  to  the  ctmsoKdaterf  tape 
should,  at  alf  times,  be  the  "gross"  price excludri^ 
any  dealer  mark-up  or  mark-down. 


disparity  in  transaction  reporting 
between  the  exchange  and  the  third 
market.^"  These  rules  are  still  in  effect 
In  addition.  Rule  lOb-10  under  the  Act 
requires  broker-dealers  to  report  on 
confirmations  the  trade  price  aini  mark- 
up in  principal  transactions.  Because 
Rule  lOb-lO  requires  that  the  trade 
price  broker-dealers  disclose  on  a 
customer  confirmation  be  the  same  as 
that  disseminated  for  transaction 
reporting,  the  rule  prevents  broker- 
dealers  horn  reporting  a  transaction 
price  different  from  that  confirmed  to 
customers. 3*  The  Commission  continues 
to  believe  that  transaction  reporting  by 
the  third  market  is  sufficiently 
comparable  to  transaction  reporting  by 
the  exchange  martfiet. 

ni.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD  and. 
in  particular.  Sections  15A(b)(6), 
15A(b)(9).  15A(b)(ll).  llA(aMl)(C).  and 
llA(aHD)oftheAct. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  described  abtjve 
be.  and  hereby  is,  approved. 

By  theComniission. 
lonathan  G.  Katz, 

Secretary. 
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Self  Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Ctiange  by 
the  National  Association  of  Securities 
Dealers  Relating  to  Handling  of 
Customer  Limit  Orders 

)une  29, 1994. 

On  October  13, 1993.  the  National 
Association  of  Seciu-ities  Dealers 
("NASD"  or  "Association")  filed  writh 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  a  proposed  rule  change 
consisting  of  an  Interpretation  to  the 


^"In  1981,  the  PSE  raised  concerns  regarding 
third  market  transaction  reporting,  similar  to  those 
of  the  NYSE,  to  oppKtse  the  implementation  of  the  • . 
rrS/CAES  interface.  Because  the  NASD  requires 
transaction  reporting  on  a  gross  basis,  the 
Commission  stated  that  the  PSE's  concerns  were  not 
warranted.  Securities  Exchange  Act  Reiea.se  No. 
17744  (April  21,  1981).  46  FR  23855. 

"  Securities  Exchange  Act  Release  No.  22397 
(March  17.  1985).  50  FR  37648. 

'  15  U.SC  78s(b)(l}  (1988). 


disparity  in  transaction  reporting 
between  the  exchange  and  the  third 
market."  These  rules  are  still  in  effect. 
In  addition.  Rule  lOb-10  under  the  Act 
requires  broker-dealers  to  report  on 
confirmations  the  trade  price  and  mark- 
up in  principal  transactions.  Because 
Rule  lOb-10  requires  that  the  trade 
price  broker-dealers  disclose  on  a 
customer  conHrmation  be  the  same  as 
that  disseminated  for  transaction 
reporting,  the  rule  prevents  broker- 
dealers  from  reporting  a  transaction 
price  different  from  that  confirmed  to 
customers.'*  The  Commission  continues 
to  believe  that  transaction  reporting  by 
the  third  market  is  sufficiently 
comparable  to  transaction  reporting  by 
the  exchange  market. 

ni.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD  and. 
in  particular.  Sections  15A(b)(6), 
15A(b)(9),  15A(b)(ll).  llA(aMl)(C).  and 
llA(a)(D)oftheAct. 

It  is  therefore  ordered,  pursufmt  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  described  above 
be.  and  hereby  is.  approved. 

By  theCominission. 
Jonathan  G.  Katz, 

Secretory. 

IFR  Doc.  94-16370 Filed  7-*-94;  845 amj 
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[Release  No.  34-34279;  FIte  No.  Sfl-NASD- 
93-58] 

Self  Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers  Relating  to  Handling  of 
Customer  Limit  Orders 

June  29, 1994. 

On  October  13. 1993.  the  National 
Association  of  Securities  Dealers 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  a  proposed  rule  change 
consisting  of  an  Interpretation  to  the 
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^"In  1981,  the  PSE  raised  concerns  regarding 
third  market  transacJion  reporting,  similar  to  those 
of  the  NYSE,  to  oppKxse  the  implementation  of  the  • . 
rrS/CAES  interface.  Because  the  NASD  requires 
transaction  reporting  on  a  gross  basis,  the 
Conunission  stated  that  the  PSE's  concerns  were  not 
warranted.  Securities  Exchange  Act  Release  No. 
17744  (April  21, 1981).  46  FR  2  38(>5. 

"Securities  Exchange  Act  Release  No.  22397 
(March  17,  1985),  50  FR  37648. 

•VSU.S.C  78s(b)(l}(198e). 


NASD's  Rules  of  Pair  Practice  relating  to 
the  handling  of  customer  limit  orders. 
The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register.*  Two  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Backgronnd 

Over  the  past  several  years,  limit 
order  practices  involving  NASDAQ 
.stocks  have  become  the  subject  of 
investor  complaints  and  Commission 
scrutiny.  Current  NASDAQ  limit  order 
handling  practice  often  results  in  a 
market  maker's  delaying  execution  of 
the  customer's  sell  (or  buy)  order  until 
the  highest  bid  (ofler)  from  among 
competing  market  makers  equals  the 
customer's  limit  price.  Moreover,  firms 
that  accept  limit  orders  often  trade  for 
their  ovm  accounts  at  prices  better  than 
the  customer's  limit  order  price  without 
executing  the  customer's  order. 

The  priority  accorded  a  customer 
limit  order  today  is  different  depending 
on  the  struciure  of  the  marketplace  of 
execution,  a  distinction  customers  do 
not  always  understand.  The  rules  of 
national  securities  exchanges  require 
specialists  to  yield  to  a  cu.stomer's  limit 
order;  the  specialist  cannot  trade  for  its 
own  account  at  prices  better  than  the 
limit  order  until  the  limit  order  is 
executed. 

In  1988,  the  Commission  expres.sed  its 
views  on  the  issue  of  limit  order 
protection  in  the  NASDAQ  market  when 
it  ruled  that  broker-dealers  owe  a 
fiduciary  duty  to  their  Umit  order 
customers  not  to  trade  ahead  of  these 
orders  unless  the  customer  is  first 
informed  of  the  firm's  limit  order 
po!icy.3  As  a  result  of  the  Manning 
decision,  the  NASD  filed  a  proposed 
rule  change  with  the  Commission  that 
states  that  a  member  firm  will  be 
deemed  not  to  have  violated  NASD 
Rules  of  Fair  Practice  if  it  provides  to 
customers  a  statement  setting  forth  the 
circumstances  in  which  the  firm  accepts 
limit  orders  and  the  policies  and 
procedures  that  the  firm  follows  in 
handling  these  orders.* 


'  Securities  Exchange  Act  Release  No.  33697 
(March  1. 1994).  59  FR  45  (March  8.  \99i). 

'SeelnnEJ.  Hutton  a  Co.  (the  "Manning" 
decision).  Securities  Exchange  Act  Release  No. 
25887  (July  6. 1988).  41  SEC  Doc.  473,  appeal  fUed. 
Hutton  6^  Co.  Inc.  v.  SEC.  Dec.  No.  88-1649  (D.C 
Cir.  SepL  2. 1988).  (Stipulation  of  Dismissal  Filed. 
Jan.  11.1989). 

*  Securities  Exchange  Act  Release  No.  26824  (May 
15,  1989),  54  FR  22046  (May  22.  1989).  The 
proposal  included  model  di,"iclo9iiTe  language  to  be 
used  by  firms  wfeoee  poltey  b  nol  lo  grant  priority 
to  customer  limit  orders  over  tbe  member's  own 
proprietary  trading. 


In  July  of  1993.  the  NASD  Board  of 
Ciovemors  reviewed  the  handling  of 
limit  orders  in  NASDAQ  securities  and 
concluded  that  "the  continuation  of  the 
disclosure  exception  appeared 
inappropriate."  *  The  NASD  solicited 
member  comment  on  eliminating  the 
disclosure  safe  harbor  for  members 
trading  ahead  of  customer  limit  orders 
and  the  effect  a  rule  prohibiting  trading 
ahead  might  have  on  integrated  broker- 
dealers,  on  limit  orders  received  from 
other  firms  ("mem ber-to- member" 
trades)  and  on  market  liquidity.^ 

After  full  consideration  of  the 
concerns  articulated  in  the  comment 
process,  the  NASD  withdrew  the  rule 
filing  containing  the  disclosure 
approach,'  and  submitted  this  proposed 
Interpretation  to  its  Rules  of  Fair 
Practice,  prohibiting  member  firms  from 
trading  ahead  of  their  customers'  limit 
orders  in  their  market  making  capacity. 

II.  Description 

The  NASD  is  proposing  lo  adopt  an 
Interpretation  to  its  Rules  of  Fair 
Practice  that  would  prohibit  member 
firms  that  hold  their  own  customer  limit 
orders  from  trading  ahead  of  those 
orders,  regardless  of  whether  the 
practice  has  been  disclosed,  and  would 
make  trading  in  disregard  of  the 
prohibition  a  violation  of  just  and 
equitable  principles  of  trade.  The 
Interpretation  establishes  that  a  member 
holding  its  customers'  limit  order  may 
not  continue  to  trade  for  its  own 
position  without  executing  that  limit 
order  under  the  specific  terms  and 
conditions  that  the  customer 
understands  and  accepts.  If  the  member 
does  trade  ahead  of  its  customer,  it  will 
be  deemed  a  violation  of  Article  III, 
Section  1  of  the  Rules  of  Fair  Practice 
regarding  just  and  equitable  principles 
of  trade.8 

The  Interpretation  also  states  that  a 
member  that  "controls  or  is  controlled 
by"  ^  another  member  will  be 
considered  affiliated  in  a  single  entity 
for  purposes  of  determining  the 
application  of  the  rule.  Thus,  if  a 
member  firm  accepts  a  customer's  limit 
order  and  forwards  that  limit  order  for 
execution  to  a  market  making  unit  that 


■•  See  File  No.  SR-NASI>-93-5a.  p.  6. 

••  See  Notice  lo  Members  93-49  (July  23.  1993). 

'  5ee  Letter  from  Robert  E.  Aber,  Vic*  President 
and  General  Coonael,  National  Association  of 
Securilies  Dealers,  to  Selwyn  Notelovitz,  Branch 
Chief.  Division  of  Market  Regulation,  SEC  (Of.  13. 
1993). 

•The  Interpretation  does  nol  distinguish  between 
the  limit  order  protection  provided  retail  and 
In.slitutional  customers. 

•Amendment  No.  1  to  File  No.  SR-NASD-93-5S. 
See  Letter  from  T.  Grant  Gallery.  Vice  President  and 
General  Cc  unset,  to  Mark  Barracca,  Branch  Chief, 
'Division.  Commission  (June  14,  1994). 
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it  controls,  the  finps  will  be  considered 
affiliated  and  the  jbrohibition  against 
trading  ahead  of  t&e  customer's  limit 
order  will  apply  to  the  firm  as  a  whole. 

The  Interpretation  will  not  apply  to 
limit  orders  accepted  by  market  makers 
from  unaffiliated  i^embers.  For 
example,  a  firm's  ^stomer  limit  orders 
that  are  sent  to  an  lunrelated  market 
making  firm  for  e^iecution  would  not  be 
covered  by  the  Interpretation.  The 
NASD  has  decidea  to  defer  temporarily 
application  of  the  Interpretation  to  these 
trades  so  that  a  task  force  may  complete 
its  examination  of  the  potential 
consequences  of  a  broader  application 
of  the  rule.  The  Interpretation 
emphasizes  that  all  members  accepting 
customer  limit  ordjers  owe  those 
customers  duties  qf  "best  execution" 
regardless  of  whether  the  orders  are 
executed  through  me  member's  market 
making  capacity  or  sent  to  another 
member  for  execution.'" 

III.  Summary  of  Comments 

As  noted  above,  Ihe  Commission 
received  two  comment  letters  on  the 
proposal. >i  Merrily  Lynch,  a  registered 
broker  dealer,  supj^orts  the  proposal, 
noting  that  it  will  ikicrease  investor 
confidence  in  the  RIASDAQ  market  by 
improving  the  quality  of  executions  they 
receive.  The  other  tommenter,  STANY, 
supports  the  principle  that  the  limit 
order  of  a  commis^on-paying  customer 
is  entitled  to  priortf  y  over  the  order  of 
the  customer's  broker-dealer.  Both 
Merrill  Lynch  and  ^TANY  believe  that 
the  proposed  inter]  )retation  should  not 
apply  to  member-to-member 


transactions.  Merri 
requiring  leaders  t< 


protection  to  other  broker-dealers  might 
have  a  serious  deleterious  effect  on 
dealers'  willingness  and  ability  to  make 
markets  in  these  st(»cks.  STANY  offers 


three  reasons  why 


I  lealers  that  receive 


the  hmit  orders  of  other  firms' 
customers  should  r  ot  be  subject  to  the 
restriction:  (1)  Agency  dealers  could  be 


acting  for  their  owr 


themselves  or  for  o  her  dealers,  thereby 
creating  the  possibi  lity  that  some 


dealers  could  make 


spread  without  a  a  pital  commitment; 


♦si 


'"The  best  execution 
members  to  use  reasonat  I 
Jhe  best  inter-dealer  mar|e( 
or  sell  in  such  a  market 
customer  is  as  favorable 
prevailing  market  cond 
Practice.  Art.  ni.  Section 
1215103 

"  Letter  from  Frank 
Traders  Association  of 

Jonathan  G.  Katz. 

1994).  Letter  from  Hugh 
Director.  Merrill  Lynch. 
("Merrill  Lynch")  to  Jon^ban 
Commission  (April  20 


.  M,  IS 


N  >w 
.  Secret  j  ry 


I  Lynch  believes  that 
provide  limit  order 


customers,  for 


markets  within  the 


I  iterpretation  requires 
e  diligence  to  ascertain 

for  the  security  and  buy 
that  the  price  to  the 
possible  under 
it  ons.  NASD  Rules  of  Fair 
NASD  Manual  (CCH) 


li.  President.  Security 
York  ("STANY").  to 
Commission  (March  29. 
iuigley.  Managing 
'iercB,  Fenner  &  Smith 
C.  Katz.  Secretary. 
). 


1!I94 


(2)  it  would  force  a  dealer  to  assume  a 
fiduciary  responsibility  to  customers  of 
another  firm  with  whom  the  dealer  has 
no  preexisting  relationship;  and  (3)  it 
may  require  dealers  to  execute  certain 
limit  orders  at  prices  which  do  not 
provide  an  opportunity  for  any  profit. 

rv.  Discussion 

The  Commission  beUeves  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD  and, 
in  particular.  Sections  15A(b)(6), 
15A(b)(9)  and  llA{a)(l)(C)  of  the  Act. 
Section  15A(b)(6)  requires  that  the  rules 
of  a  national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling  and 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  he  mechanism  of  a  free  and 
open  market  and  a  national  market 
systems  and  in  general  to  protect 
investors  and  the  public  interest. 
Section  15A(h){9)  requires  that  the  rules 
of  the  association  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  Section 
llA(a)(l)(C)  (i)  and  (iv)  set  forth  the 
objectives  of  assuring  economically 
efficient  execution  of  securities 
transactit)ns  and  the  practicability  of 
brokers  executing  investors'  orders  in 
the  best  market." 

The  NASD's  proposal  seeks  to  address 
the  practice  of  NASDAQ  market  makers 
trading  ahead  of  their  customers'  limit 
orders.  That  practice,  its  origins  and 
implications  for  investors  was  recently 
discussed  in  the  Division  of  Market 
Regulation's  Market  2000  Report."  That 
study  concluded  that  the  adverse  effects 
of  trading  ahead  exist  whether  the 
customer's  limit  order  is  handled  by  the 
customer's  firm  or  by  another  market 
maker.  The  study  recommended  that  the 
NASD  revise  its  proposal  to  prohibit 
broker-dealers  from  trading  ahead  of  all 
customer  limit  orders  for  NASDAQ 
National  Market  securities. 

The  Commission  beUeves  that  the  rule 
change  will  enhance  investor 
confidence  by  improving  the  quality  of 
executions  for  customers.  By  giving  a 
customer's  limit  order  priority  over  the 


market  maker's  proprietary  trading, 
more  trade  volume  will  be  available  to 
be  rnatched  with  the  customer's  order, 
resulting  in  quicker  and  more  frequent 
executions  for  customers. 

The  NASD's  proposal  will  also 
improve  the  price  discovery  process  in 
NASDAQ  securities.  Limit  orders  aid 
price  discovery  by  adding  liquidity  to 
the  market  and  by  tightening  the  spread 
between  the  bid  and  ask  price  of  a 
security.  In  the  past,  customers  may 
have  refrained  from  placing  limit  orders 
because  of  the  uncertainty  of  and 
difficulty  in  obtaining  an  execution  at  a 
price  between  the  spread.  The  new  rule 
will  encourage  dealers  to  execute 
customer  limit  orders  in  a  timely 
fashion  so  that  they  may  resume  their 
proprietary  trading  activities.  The 
practice  of  delaying  executions  until  the 
inside  price  reaches  the  customer's  limit 
order  also  impedes  price  discovery  by 
shielding  those  orders  from  the  rest  of 
the  investing  public.  More  expeditious 
handling  of  customer  limit  orders  under 
the  proposed  Interpretation  will  provide 
investors  with  a  more  accurate 
indication  of  the  buy  and  sell  interest  at 
a  given  moment. 

The  NASD  proposal  seeks  to  prevent 
a  market  maker  from  trading  ahead  of  its 
ovm  custonier's  limit  order,  but  will  not 
prevent  the  same  market  maker  from 
trading  ahead  of  the  limit  orders  of  other 
firms'  customers  that  are  sent  to  the 
market  maker  for  handling.'"'  The  NASD 
has  determined  to  defer  temporarily 
application  of  the  Interpretation  to 
member-to-member  orders  in  order  to 
avoid  any  unintended  consequences 
from  a  broader  application  of  the  rule 
and  to  permit  a  special  NASD  task  force 
to  complete  its  examination  of  the 
ramifications  of  extending  limit  order 
protection  to  these  limit  orders.  The 
Market  2000  study  concluded  that  the 
adverse  effects  of  trading  ahead  of  a 
customer  exist  whether  the  customer's 
limit  order  is  handled  by  a  customer's 
firm  or  by  another  market  maker.  The 
Commission,  at  this  time,  strongly 
believes  that  the  ban  on  trading  ahead 
should  be  applied  to  these  member-to- 
member  trades.  The  NASD  has 
requested  the  opportunity  to  examine 
and  report  the  potential  impact  of  the 
ban  on  market  liquidity  and  market 


"Although  the  proposed  rule  change  is  adopted 
pursuant  to  Section  ISA  of  the  Act,  the  Commission 
believes  the  goals  of  Sect  ionl  1 A  are  equal  ly  served 
by  this  proposed  rule  change. 

'1  Division  of  Market  Regulation.  SEC,  Market 
2000:  An  Examination  of  Current  Equity  Market 
De\elopemnts  V-5  (1993). 


'<The  Commission  would  consider  any  order 
swapping  arrangements  between  firms  for  the 
purpose  of  evading  the  Interpretation  to  constitute 
a  violation  of  NASD  rules.  The  NASD  has  stated 
that,  while  it  is  not  aware  of  any  instances  of  this 
practice,  it  would  likewise  consider  it  to  be  a 
violation  of  Article  in.  Section  1  of  the  NASD's 
Rules  of  Fair  Practice.  See  Letter  from  Richard 
Ketchum.  Executive  Vice  President  and  Chief 
Operating  Officer.  NASD,  to  Kalherine  England. 
Assistant  Director,  Division.  Commission  (June  29. 
1994). 


maker  capital  commitment.  While  such 
a  repOTt  could  be  helpful  to  a  future 
determination  of  the  issue  if  it  offers 
specific  data  regarding  the  potential 
consequences  for  market  liquidity  and 
market  maker  capital  commitment 
rather  than  the  anecdotal  observations 
of  NASD  members,  the  Commission 
continues  to  believe  that  member-to- 
member  trades  raise  significant 
concerns  that  should  be  addressed,  and 
if  necessary,  the  Commission  would 
consider  instituting  its  own  rulemaking 
proceeding  for  that  purp>ose.  The 
Commission  has  expressed  to  the  NASD' 
its  view  that  expanded  limit  order 
protection  is  desirable  and  will  be 
expecting  their  response  soon  after  the 
approval  of  this  rule  filing. 

As  reflected  in  the  Market  2000  study, 
the  Commission  agrees  that  institutional 
orders  may  qualify  for  special  treatment. 
Because  most  market  makers  cannot 
typically  fill  institution-size  orders  out 
of  inventory,  institutions  generally  only 
hold  market  makers  to  a  "best  efforts" 
standard  in  return  for  the  willingness  of 
the  market  maker  to  put  up  substantial 
capital  to  provide  Uquidity  for  large 
orders.  In  order  to  permit  a  member  firm 
to  employ  the  necessary  trading  strategy 
without  being  subjected  to  the 
requirements  of  the  proposed  ban,  the 
Interpretation  allows  the  parties  to  set 
the  specific  "terms  and  conditions"  for 
acceptance  of  institutional  orders. 

Finally,  the  Commission  believes  that 
the  proposal  does  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Because  the 
rule  will  apply  to  all  NASD  members, 
individual  brokers  and  dealers  will  not 
be  di.sparately  affected  by  the  rule 
change. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  propo.sed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the NASDand. 
in  particular.  Sections  15A(bU6}, 
1.5A(bK9)  and  nA(3){l)(C)  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-NASD-93- 
58)  be  arid  hereby  is  approved,  effective 
July  7, 1994. 

By  the  Comnitssion. 
Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-16369  Filrd  7-6-94;  845  am| 
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maker  capital  commitment.  While  such 
a  report  could  be  helpful  to  a  future 
determination  of  the  issue  if  it  offers 
sf>ecific  data  regarding  the  potential 
consequences  for  market  liquidity  and 
market  maker  capital  commitment 
rather  than  the  anecdotal  observations 
of  NASDmembers,  the  Commission 
continues  to  believe  that  member-to- 
member  trades  raise  significant 
concerns  that  should  be  addressed,  and 
if  necessary,  the  Commission  would 
consider  instituting  its  own  rulemaking 
proceeding  for  that  purpose.  The 
Commission  has  expressed  to  the  NASD 
its  view  that  expanded  limit  order 
protection  is  desirable  and  will  be 
expecting  their  response  soon  after  the 
approval  of  this  rule  filing. 

As  reflected  in  the  Market  2000  study, 
the  Commission  agrees  that  institutional 
orders  may  qualify  for  special  treatment. 
Because  most  market  makers  cannot 
typically  fill  institution-size  orders  out 
of  inventory,  institutions  generally  only 
hold  market  makers  to  a  "best  efforts" 
standard  in  return  for  the  willingness  of 
the  market  maker  to  put  up  substantial 
capital  to  provide  Uquidity  for  large 
orders.  In  order  to  permit  a  member  firm 
to  employ  the  necessary  trading  strategy 
without  being  subjected  to  the 
requirements  of  the  proposed  ban,  the 
Interpretation  allows  the  parties  to  set 
the  specific  "terms  and  conditions"  for 
acceptance  of  institutional  orders. 

Finally,  the  Commission  believes  that 
the  proposal  does  hot  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Because  the 
rule  will  apply  to  all  NASD  members, 
individual  brokers  and  dealers  will  not 
be  disparately  affected  by  the  rule 
change. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the NASDand. 
in  particular.  Sections  15A(by6), 
15A(b)(9)  and  nA(3){l)(C)  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-NASD-93- 
58)  be  and  hereby  is  approved,  effective 
July  7, 1994. 

By  the  Commission. 
Jonathan  G.  Katz. 

Sffcretary. 
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SeU-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting 
Temporary  Approval  and  ^k>tice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  ^4a  8  of 
Proposed  Rule  Change  Creating  a 
Short  Sale  Bid-Test  for  Nasdaq 
National  Market  Securities 

June  29.  1994. 
I.  Introduction 

On  July  22. 1992.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder.2  The  rule  change 
creates,  on  a  temporary  basis  for 
eighteen  months,  a  short  sale  rule  or 
"bid-test"  for  Nasdaq  Stock  Market 
("Nasdaq")  National  Market  Securities  ^ 
ihat  will  prohibit  short  sales  at  or  below 
the  current  inside  bid  as  shown  on  the 
Nasdaq  screen  when  that  bid  is  lower 
than  the  previous  inside  bid.  The  rule 
provides  certain  exemptions,  including 
an  exemption  for  qualified  Nasdaq 
market  makers,  options  market  makers, 
and  warrant  market  makers.  The  rule 
also  provides  exemptions  similar  to 
those  provided  under  the  Commission's 
short  sale  rule.  Rule  lOa-1.*  Further,  the 
NASD  has  submitted  three 
interpretations  regarding  "bona  fide" 
market  making  activity,  the  prices  at 
which  "legal"  short  sales  may  be 
effected,  and  examples  of  conduct  that 
will  be  deemed  to  be  in  violation  of  the 
rule;  these  interpretations  are  part  of  the 
proposed  rule  change. 

Notice  of  the  proposed  rule  change 
and  subsequent  amendments  appeared 
in  the  Federal  Register. *  The 


'15U.S.C§785(b)(l)(19»8). 
_       -17CFR240.19b-4(1994). 

'Nasdaq  includes  bolh  Nasda*^  SmdlCap  MarkiM 
and  Nasdaq  National  Market  strciirities.  In  jiilv 
1993.  the  NASD  began  re.'erring  ro  Nasdaq  National 
Market  System  or  Na.sdaq  NMS  securitie.s  as -Nasdaq 
National  Market  securities. 

M7CFR240.10»-1. 

'The  N.^SD  amended  the  praposfld  rule  change 
eight  times  .since  it  was  originally  filed  with  the 
Commission  on  April  9.  1902.  The  first  two 
amendments  were  included  in  the  Commission's 
original  notice.  Securities  Exchange  Act  Release  No. 
31003  (Aug.  6.  19921,  57  FR  36421  (Aug.  13.  19921. 
The  NA.SD  submitted  Amendment  No.  3  on 
December  23,  1992,  Securities  Exchange  Act 
Release  No.  31729  (Jan.  13.  1993).  58  FR  5791  (J.in. 
22,  19931.  Amendment  Na  4  on  November  19. 
1993.  Securities  Exchange  Act  Release  No.  33289 
(Dec.  3.  1993).  58  FR  54994  (Dec  Itt  1993), 
Amendment  No.  Son  Ijiiuary  14.  1994, 


Commission  received  397  conunents  in 
response  to  the  release,  122  in  support 
and  275  in  opposition."  In  addition  to 
amending  the  proposal  several  times, 
the  NASD  responded  to  issues  raised  by 
the  commenters  in  a  letter  dated  June 
24. 1993.'  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposal,  effective  September  6. 1994. 
on  a  temporary  basis  through  March  5. 
1996. 

11.  Description  of  the  Rule 
A.  Backgmund 

The  opportunity  for  short  selUng  can 
add  to  market  liquidity  and  pricing 
efficiency,  while  at  the  same  time  can 
raise  general  anti-manipulation 
concerns.  Currently,  neither  the 
Commission  nor  the  NASD  imposes  any 
general  restriction  on  short  selling  of 
OTC  securities.  This  contrasts  with 
short  sale  restrictions  on  exchange- 
listed  securities  that  have  been  in  place 
since  4938.  In  general,  the 
Commission's  short  sale  rule.  Rule  10a- 
1.  provides  that  short  sales  of  securities 
may  be  effected  only  at  a  price  above  the 
price  at  which  the  immediately 
preceding  sale  was  effected  ("plus-tick") 
or  at  a  price  equal  to  the  last  sale  if  the 
last  preceding  transaction  at  a  different 
price  was  at  a  lower  price  ("zero-plus- 
tick"). 

The  NASD  proposes  to  add  two 
sections  to  Article  III  of  the  Rules  of  Fai 
Practice  establishing  a  short  sale  rule 
based  on  a  "bid-test"  for  Nasdaq 
National  Market  securities.*  The  first 
section  will  prohibit  members  from 
effecting  short  sales  at  or  below  the  bid 
for  tlieinselves  or  their  customers  when 
the  current  inside  or  best  bid  is  below 
the  previous  bid.  unless  one  of  the 
exen  ptions  applies.  The  second  section 
provides  a  definition  of  "primary 


Ami'ndni''nl  No.  5  on  Marth  8,  1994.  Securities 
Exchaig.;  Act  Release  No.  33758  (Mar.  11. 1994k  .VJ 
FR  V(.i!ti  (Mar.  18.  1994)  (Amendment  No  6 
rcpiiw.cd  Amendment  No.  5.  which  was  riol 
puljli.shed  lor  comrnentk  and  Amendment  No,  7  on 
Mav  16.  1994,  Securities  Exchange  Act  Release  No. 
340<..t2  (May  20.  1994).  59  PR  27634  (Mav  27.  1994). 
On  liuip  29.  1994,  the  NASD  submitted  Am(>nd.-:ierl 
No.  (1  n  ciipsiing  approval  of  the  rule  on  a 
tnm;i  .lary  basis  for  eighteen  months  beyond  the 
effective  datt  of  the  rule  and  amending 
Ir.lcipreiation  C  to  clarify  that  moving  a  bid  up  or 
down  cr,d  then  moving  it  hack  to  the  original  bid 
simply  to  create  an  up  bid  or  down  bid  to  farilif;itp 
or  pimilude  short  selling  will  be  considered  a 
manipulative  act  and  a  viol.-ition  of  the  rule. 

''.^  list  'if  commt-nt  letters  received  in  connei  !;on 
with  the  publxation  of  the  rule  change  is  available 
for  ipspection  in  the  Commission's  Public 
Referonce  Room. 

■  I.i'llor  from  Richard  Ketchiim.  E.ver.ulive  Vice 
Pre>id*'nt  and  Chief  Operating  Officer.  NASD,  to 
lonafhan  G.  Katz.  Security.  SEC  (June  24.  1993). 

"The  rule  will  be  in  effect  during  normal, 
domestic  market  hours  (9:30  a.m.  to  4  p.m.  E.isfern 
Time). 
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Nasdaq  market  makerj'  which, 
beginning  one  year  afler  the  effective 
date  of  the  rule,  sets  firth  the  criteria  a 
market  maker  must  satisfy  to  be  exempt 
from  the  rule.  In  addition,  the  NASD 
submitted  three  interpretations  setting 
forth:  (a)  what  will  constitute  "bona  fide 
market  making  activit  r"  (b)  the  prices 
at  which  "legal"  short  sales  may  be 
effected;  and  (c)  situat  ons  that  will  be 
deemed  to  be  indirect  violations  of  the 
rule. 

The  proposed  rule  a  Iso  contains  a 
limited  exemption  fro  n  the  short  sale 
prohibition  for  market  makers.  In 
addition,  in  response  I  o  concerns  raised 
by  commenters,  the  N  \SD  submitted  a 
number  of  amendmen  s  providing 
limited  exemptions  fo  ■  options  market 
makers  and  warrant  m  arket  makers 
satisfying  certain  requ  rements,  and 
clarifying  that  bona  fie  e  market  making 
includes,  under  certain  conditions,  risk 
arbitrage  activity.  The 
designed  to  allow  sho^ 
necessary  to  conduct 
effective  market  makir 
without  allowing  unre 


exemptions  are 
selling  where 
fficient  and 
^g  activities 
Btricted  short 


selling.  During  the  eig  iteen-month 
period  of  effectiveness  of  the  rule,  the 
NASD  will  study  the  inpact  of  the  rule 
and  its  exemptions  and,  prior  to  the 
rule's  expiration,  the  ^  ASD  will 
evaluate  whether  the  r  ile  and  its 
exemptions  should  be 
modified,  approved  or  i 
basis,  or  terminated.  If  the  NASD 
decides  to  extend,  mo<  ify  or  approve  on 
a  permanent  basis  any 
rule,  it  must  obtain  Co  nmission 
approval  pursuant  to  %ction  19(b)  of 
the  Act.9 


sxtended, 
a  permanent 


ai  d 


B.  The  Genera]  Rule 

The  NASD's  bid-test 
NASD  members  from 
sale  in  a  security  at  or 
inside  bid  when  this 
preceding  best  bid.'° 
applies  equally  to 
and  to  trades  for  the 
account,"  The  rule. 


Exemptions 

rule  will  prohibit 
t  ffecting  a  short 
)elow  the  current 
is  below  the 
is  prohibition 
trades  for  customers 


bd 


m  ;mber 


I  Interpreta  ion 


»15U.S.C§78s  (b)(1) 

'"As  set  forth  in 
determined  that  in  order  to  el 
sale  when  the  current  best  bi( 
preceding  best  bid  the  short  t 
at  a  price  of  at  least  Vmth  poi 
inside  bid.  The  last  sale  repoi ; 
would,  therefore,  be  above  fh 
Vi»th  point.  Moreover,  the  W  SD 
requiring  short  sales  to  be  a  n 
Vinth  point  above  the  bid 
are  not  effeaed  at  prices  inco(isistent 
underlying  purpose  of  the  ru 

' '  In  Interpretation  C."the  N|fVSD 
examples  of  circumstances  u 
would  be  deemed  to  be  in  vi 
example,  if  a  market  maker  mbves 
down  and  then  moves  it  back|to 
simply  to  create  an  up  bid  or 


I  ensi  ires 


r  s  own 
hcjwever.  sets  forth 


B.  the  NASD  has 
feet  a  "legal"  short 
is  lower  than  the 
le  must  be  executed 
t  above  the  current 
of  such  a  trade 
inside  bid  by  at  least 
~~  believes  that 
inimum  increment  of 
that  transactions 
with  the 


ider 
0  at: 


provides 
which  a  member 
ion  of  the  rule.  For 

its  bid  up  or 

the  original  bid 

own  bid  to  facilitate 


ten  exemptions.  Seven  of  these 
exemption  mirror  the  exceptions- 
provided  under  the  Commission's  short 
sale  rule.i2  The  three  additional 
exemptions  provide  an  exemption  for 
bona  fide  market  making  activity  by 
qualified  market  makers,  hedge 
transactions  by  options  market  makers 
registered  as  qualified  options  market 
makers,  and  hedge  transactions 
resulting  in  fully  hedged  positions  by 
warrant  market  makers  registered  as 
market  makers  for  the  warrant. 

1.  The  Qualified  Market  Maker 
Exemption 

The  NASD  received  substantial 
comment  from  its  members  that 
application  of  a  short  sale  rule  to  market 
makers  would  dramatically  reduce  their 
ability  to  adjust  inventory  positions 
quickly,  thereby  lessening  liquidity 
throughout  the  marketplace.  Thus,  the 
NASD  provided  an  exemption  for 
qualified  market  makers  satisfying 
certain  criteria.  To  be  exempt  from  the 
provisions  of  the  rule,  a  market  maker 
must  be  conducting  bona  fide  market 
making  activity  »3  and  satisfy  thecriteria 


or  preclude  short  selling,  the  NASD  would  consider 
this.a  manipulative  act  and  a  violation  of  the  rule. 
In  addition,  if  a  market  maker  agrees  to  an 
arrangement  proposed  by  a  member  or  a  customer 
where  the  market  maker  raises  its  bid  in  the  Nasdaq 
system  in  order  to  effect  a  short  sale  for  the  other 
party  and  is  protected  against  any  loss  on  the  trade 
or  on  any  other  executions  effected  at  its  new  bid 
price,  the  market  maker  would  be  deemed  lo  be  in 
violation  of  the  rule.  Similarly,  a  market  maker 
would  be  deemed  in  violation  of  the  rule  if  it 
entered  into  an  arrangement  with  a  member  or  a 
customer  whereby  it  used  its  exemption  from  the 
rule  to  sale  short  at  the  bid  at  successively  lower 
prices,  accumulating  a  short  position,  and 
subsequently  offsetting  those  sales  through  a 
transaction  at  a  prearranged  price,  for  the  purpose 
of  avoiding  compliance  with  the  rule,  and  with  the 
understanding  that  the  market  maker  would  be 
guaranteed  by  the  member  or  customer  against 
losses  on  the  trades.  The  NASD  believes  that 
members'  activities  to  circumvent  the  rule  through 
indirect  actions  such  as  executions  with  other 
members  or  through  bcilitation  of  customer  orders 
while  being  protected  from  loss  are  antithetical  lo 
the  purposes  of  the  rule.  Accordingly,  the  NASD 
will  consider  any  such  activity  as  a  violation  of  this 
section. 

'^In  particular,  the  NASD's  exceptions  found  in 
XX(c)(2).  (3).  (4).  (5).  (6).  (7)  and  (8)  parallel  17  CFR 
240.lOa-l(e)(l).  (2),  (3).  (4).  (7).  (8)  and  (10). 
respectively.  The  NASD's  proposal  does  not  include 
the  Commission's  exemptions  found  in  17  CFR 
240.10a-l(e)(5),  (6).  (11),  (12)  and  (13):  17  CFR 
240.10a-l(e)(9)  is  reserved  for  future  use. 

'^A  market  maker  executing  a  transaction  on  an 
agency  basis  would  not  be  exempt  from  the  rule 
with  respect  to  that  transaction. 

As  indicated  above,  the  NASD  submitted  three 
interpretations  of  the  short  sale  rule.  Interpretation 
A  states,  among  other  things,  the  factors  the  NASD 
will  consider  when  determining  whether  certain 
market  making  activity  may  not  be  deemed  bona 
fide  market  making  activity  and,  therefore, 
ineligible  for  the  qualified  market  maker  exemption. 

First,  the  interpretation  reiterates  the  express 
exclusion  from  the  exemption  for  activity  unrelated 
to  market  making  functions,  such  as  index  arbitrage 


for  a  qualified  market  maker.  The  rule 
sets  forth  certain  criteria  for  becoming  a 
qualified  market  maker,  which  criteria 
change  after  the  first  year  of  the 
effectiveness  of  the  rule.  Under  both  the 
criteria  applicable  to  the  first  year  and 
those  applicable  to  the  last  six  months 
of  the  rule,  general  qualifications 
standards  apply.  The  rule  then  sets  forth 
separate  criteria  for  becoming  a 
qualified  market  maker  for  securities 
subject  to  a  secondary  offering.*-*  an 
initial  public  offering,  or  a  merger  or 
acquisition. 

During  the  first  year  of  the  eighteen- 
month  pilot  period,  a  qualified  market 
maker  is  defined  as  a  market  maker  that 
has  maintained  quotations  in  the  subject 
security  continuously  for  the  preceding 
20  business  days.'^  During  the  last  six 


and  risk  arbitrage  that  is  independent  from  a 
member's  market  making  functions.  T-he 
-  interpretation  does,  however,  allow  short  sales  of  a 
security  of  a  company  involved  in  a,merger  or 
acquisition  of  the  sale  is  made  to  hedge  the 
purchase  or  prospective  purchase  (based  on 
communicated  indicaiionsof  interest)  of  other 
security  of  a  company  involved  in  the  merger  or 
acquisition,  which  purchase  was  made,  or  is  to  he 
made,  in  the  course  of  bona  fide  market  making 
activity.  Short  sales  made  to  hedge  any  such 
purchases  or  prospective  purchases  must  be 
reasonably  consistent  with  the  exchange  ratio  (or 
exchange  ratio  fonnula)  specified  by  the  terms  of 
the  merger  or  acquisition. 

Similarly,  the  interpretation  provides  that  bona 
fide  market  making  activity  wx>uld  exclude 
speculative  selling  strategies  that  are 
disproportionate  to  the  usual  market  making 
patterns  of  the  member  in  that  security. 
Furthermore,  the  interpretation  indicates  that  the 
NASD  does  not  anticipate  that  a  firm  could 
properly  take  advantage  of  its  market  maker 
exemption  to  effectuate  such  speculative  or 
investment  short  selling  decisions.  Disproportionate 
short  selling  in  a  market  making  account  to 
effectuate  such  strategies  will  be  viewed  by  the 
NASD  as  inappropriate  activity  that  does  not 
represent  bona  fide  market  making  and  would 
therefore  be  in  violation  of  the  rule. 

"  For  secondary  offerings,  the  NASD  concluded 
that  the  time  period  after  the  announcement  of  the 
offering  is  so  sensitive  to  short  selling  pressure  that 
it  established  special  time  frames  and  eligibility 
criteria  for  primary  market  makers.  In  these 
situations,  the  stock  of  the  issuer  is  currently  being 
traded  and  the  "overhang"  on  the  market  of  the  new" 
stock  coming  into  the  market  frtim  the  offering 
makes  the  security  particularly  susceptible  to  short 
selling  abuse.  Such  short  selling  can  adversely 
affect  the  capitalization  of  the  issuer,  particularly  of 
smaller  issuers,  whose  securities  often  have  less 
liquid  secondary  markets.  The  NASD  believes  that 
the  heightened  requirements  should  address  the 
concerns  about  short  selling  by  newly  registered 
market  makers  in  secondary  offerings. 

"During  the  first  year  of  the  effectiveness  of  the 
rule,  the  separate  criteria  for  becoming  a  qualified 
market  maker  for  securities  subject  to  a  secondary 
offering,  an  initial  public  offering,  or  a  merger  or 
acquisition  are: 

0)  For  secondary  offerings,  the  offering  has 
become  effective  and  the  market  maker  has  been 
registered  in  and  maintained  quotations  without 
jntertuption  in  the  subject  security  for  40  calendar 
days  (between  (anuary  1. 1994  and  May  31. 1994. 
the  average  time  between  filing  and  effective  dates 
for  secondary  offerings  reviewed  by  the  NASD's 
Corporate  Financing  department  was  34  business 
(48  calendar)  days); 


months  of  the  eighteen-month  pilot 
period,  a  qualified  market  maker  is 
defined  as  a  market  maker  satisfying  the 
criteria  for  a  primary  Nasdaq  market 
maker.  To  qualify  as  a  primary  Nasdaq 
market  maker,  market  makers  must 
satisfy  at  least  two  of  the  following  three 
standards:  (1)  The  market  maker  must 
be  at  the  best  bid  or  best  offer  as  shown 
in  the  Nasdaq  system  no  less  than  35 
percent  of  the  time;  (2)  the  market 
maker  must  maintain  a  spread  no 
greater  than  102  percent  of  the  average 
dealer  spread;  or  (3)  no  more  than  50 
percent  of  the  market  maker's  quotation 
updates  may  occur  without  being 
accompanied  by  a  trade  execution  of  at 
least  one  unit  of  trading. >6  Alternatively, 
recognizing  that  overall  volume  is  also 
indicative  of  quality  market  making,  the 
NASD  has  proposed  a  supplemental 
criterion  for  becoming  a  primary  market 
maker. -Under  the  supplemental 
criterion,  a  market  maker  must  satisfy 
one  of  the  three  criteria  set  forth  above 
and  account  for  1  Va  times  its 
proportionate  share  *^  of  volume  in  the 
stock. '8 


(iil  For  initial  public  offerings,  the  market  maker 
may  register  in  the  offering  and  imitiediaiely 
become  a  qualified  market  maker;  and 

(iii)  After  a  merger  or  acquisition  has  been 
publicly  annouiured.  a  qualified  market  maker  in 
one  of  the  two  affected  securities  may  immediately 
.  register  as  a  qualified  market  maker  in  the  other 
merger  or  acquisition  security. 

"*  During  the  last  six  months  of  the  eighteen-  " 
month  exemption  period,  the  separate  criteria  for 
becoming  a  qualified  market  maker  for  securities 
subject  to  a  secondary  offering,  an  initial  public 
offering,  or  a  merger  or  acquisition  are: 

(a)  For  secondary  offerings: 

(i)  the  secondary  offering  has  become  effective 
and  the  market  maker  has  satisfied  the  qualification 
criteria  in  the  time  period  betvireen  registering  in  the 
security  and  the  offering  becoming  effective;  or 

(ii)  the  nfiarket  maker  has  satisfied  the 
qualification  criteria  for  40  calendar  days. 

(b)  For  initial  public  offerings: 

(i)  the  market  maker  may  register  in  the  offering 
and  immediately  become  a  primary- Nasdaq  market 
maker  if  it  is  a  primary  Nasdaq  market  maker  in 
80%  of  the  securities  in  which  it  has  registered; 
provided  however,  that  if.  at^  the  end  of  the  first 
review  period,  the  primary  Nasdaq  market  maker 
has  withdrawn  on  an  unexcused  tesis  from  the 
security  or  has  not  satisfied  the  qualification 
criteria,  it  shall  not  bo  afforded  a  primary  Nasdaq 
market  maker  designation  on  any  subsequent  initial 
public  offerings  for  the  next  10  business  days;  or 

(ii)  the  market  maker  registers  in  the  stock  asa 
regular  Nasdaq  market  maker  and  satisfies  the 
qualification  criteria  for  the  next  review  period. 

(c)  After  a  merger  or  acquisition  has  been  publicly 
announced,  a  primary  Nasdaq  market  maker  in  one 
of  the  two  affected  securities  may  immediately 
register  as  a  primary  Nasdaq  market  maker  in  the 
other  merger  or  acquisition  security. 

"The  rule  provides  that  the  NASD  may  change 
from  time  to  time  the  proportionate  volume 
necessary  for  a  market  maker  to  satisfy  this  lest.  If 
the  NASD  elects  to  change  this  criterion,  the  Act 
requires  it  to  file  a  proposed  rule  change  with  the 
Commission. 

'»For  example,  if  there  are  10  market  makers  in 
a  stock,  each  has  a  proixirtionale  share  of  10 
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months  of  the  eighteen-month  pilot 
period,  a  qualified  market  maker  is 
defined  as  a  market  maker  satisfying  the 
criteria  for  a  primary  Nasdaq  market 
maker.  To  qualify  as  a  primary  Nasdaq 
market  maker,  market  makers  must 
satisfy  at  least  two  of  the  following  three 
standards:  (1)  The  market  maker  must 
be  at  the  best  bid  or  best  offer  as  shown 
in  the  Nasdaq  system  no  less  than  35 
percent  of  the  time;  (2)  the  market 
maker  must  maintain  a  spread  no 
greater  than  102  percent  of  the  average 
dealer  spread;  or  (3)  no  more  than  50 
percent  of  the  market  maker's  quotation 
updates  may  occur  without  being 
accompanied  by  a  trade  execution  of  at 
least  one  unit  of  trading.  >«  Alternatively, 
recognizing  that  overall  volume  is  also 
indicative  of  quality  market  making,  the 
NASD  lias  proposed  a  supplemental 
criterion  for  becoming  a  primary  market 
maker. -Under  the  supplemental 
criterion,  a  market  maker  must  satisfy 
one  of  the  three  criteria  set  forth  above 
and  account  for  1 V2  times  its 
proportionate  share  ^^  of  volume  in  the 
stock. '8 


(ii1  For  initial  public  offerings,  ihe  markel  maker 
may  register  in  ine  offering  and  imihediately 
become  a  qualified  market  maker;  and  ■ 

(iii)  After  a  merger  or  acquisition  has  been 
publicly  announced,  a  qualified  market  maker  in 
one  of  the  two  affected  securities  may  immediately 
.  register  as  a  qualified  market  maker  in  the  other 
merger  or  acquisition  security. 

"*  During  the  last  six  months  of  the  eighteen-  " 
month  exemption  period,  the  separate  criteria  for 
becoming  a  qualified  market  maker  for  securities 
subject  to  a  secondary  offering,  an  initial  public 
offering,  or  a  merger  or  acquisition  are: 

(a)  For  secondary  offerings: 

(i)  the  secondary  offering  has  become  effective 
and  the  market  maker  has  satisfied  <he  qualification 
criteria  in  the  time  period  between  registering  in  the 
security  and  the  offering  becoming  effective;  or 

(ii)  the  market  maker  has  satisfied  the 
qualification  criteria  for  40  calendar  days. 
■   (b)  For  initial  public  offerings: 

(i)  the  market  maker  may  register  in  the  offering 
and  immediately  became  a  primary- Nasdaq  market 
maker  if  it  is  a  primary  Nasdaq  market  maker  in 
80%  of  the  securities  in  which  it  has  registered; 
provided  however,  that  if,  at  the  end  of  the  first 
review  period,  the  primary  Nasdaq  market  maker 
has  withdrawn  on  an  unexcused  basis  from  the 
security  or  has  not  satisfied  the  qualification 
criteria,  it  shall  not  be  afforded  a  primary  Nasdaq 
market  maker  designation  on  any  subsequent  initial 
public  offerings  for  the  next  10  business  days;  or 

(ii)  the  market  maker  registers  in  the  stock  ata 
regular  Nasdaq  market  maker  and  satisfies  the 
qualification  criteria  for  the  next  review  period. 

(c)  After  a  merger  or  acquisition  has  been  publicly 
announced,  a  primary  Nasdaq  market  maker  in  one 
of  the  two  affected  securities  may  immediately 
register  as  a  primary  Nasdaq  market  maker  in  the 
other  merger  or  acquisition  .security. 

"The  rule  provides  that  the  NASD  may  change 
from  time  to  time  the  proportionate  volume 
necessary  for  a  market  maker  to  satisfy  this  test.  If 
Ihe  NASD  elects  to  change  this  criterion,  the  Act 
requires  it  to  file  a  proposed  rule  change  with  the 
Commission. 

'•For  example,  if  there  are  10  market  makers  in 
a  stock,  each  has  a  proportionate  share  of  10 


Compliance  with  the  criteria  will  be 
tracked  through  the  Nasdaq  system, 
which  will  enable  market  makers  to 
review  their  status  in  each  criterion  in 
each  stock,  and  will  also  provide 
members  with  notice  of  their 
compliance  with  the  standards  at  set 
intervals.19  The  NASD  will  monitor 
market  makers  for  compliance  with  the 
primary  market  maker  standards  on  a 
monthly  review  period.  A  market  maker 
failing  to  satisfy  the  qualification 
criteria  remains  a  market  maker  in  the 
security,2o  but  is  subject  to  the  short  sale 
limitations.  The  NASD  will  establish 
review  procedures  for  market  makers 
seeking  reconsideration  of  their  failure 
to  satisfy  the  primary  market  maker 
standards.  Because  the  primary  market 
maker  standards  are  objective,  however, 
the  NASD  will  limit  requests  for 
reconsideration  to  consideration  of 
system  failures,  excused  withdrawals,  or 
related  activity  in  derivative  or 
convertible  securities  or  derivative 
pricing  mechanisms,  as  seen  with 
foreign  securities  or  ADRs,  that  may 
affect  a  market  maker's  compliance  with 
the  criteria. 

2,  The  Options  Market  Maker 
Exemption 

The  rule  also  provides  an  exemption 
for  certain  transactions  by  options 
market  makers  registered  as  qualified 
options  market  makers  in  stock  options 
or  qualified  stock  index  options.  With 
certain  restrictions,  the  exemption 
permits  members  to  execute  short  sales 
for  the  account  of  qualified  options 
market  makers  that  would  otherwise  be 
prohibited  by  the  rule.  To  be  eligible  for 
the  exemptions,  the  short  sale  must 
satisfy  the  criteria  for  an  "exempt  hedge 
transaction"  and  the  market  maker  must 
be  designated  a  qualified  options  market 
'maker. 


percent.  Thus,  a  markel  maker  seeking  to  qualify  as 
a  primary  market  maker  under  the  alternative 
criteria  must,  in  addition  to  satisfying  one  of  the 
three  criteria  under  the  standard  approach,  account 
for  at  least  1 5  percent  of  the  overall  volume.  For 
example,  if  a  market  maker  maintains  its  bid  or 
offer  at  the  inside  quote  at  least  35  percent  of  the 
time,  but  maintains  a  1  point  spread  in  the  stock 
when  the  other  dealers  averaged  a  V<  point  spread 
and  changed  its  quote  three  times  on  average  for 
every  trade,  then  the  market  maker  would  have  to 
rheet  the  proportionate  volume  test  to  qualify  as  a 
primary  market  maker. 

"*A  markel  maker  satisfv-ing  the  criteria  will  be 
designated  as  a  primary  market  maker  in  the 
Nasdaq  system,  with  "primary"  or  "P"  designation 
displayed  on  the  Nasdaq  Workstation  screen.  In 
addition,  to  assist  market  partieipants'  compliance 
with  the  proposed  rule,  indication  of  a  market 
maker'sprimary  market  maker  designation  will  be 
available  through  vendor  services. 

-"The  requirements  for  registration  as  a  Nasdaq 
markel  maker  are  set  forth  in  the  NASD  Manual. 
NASDManual.  Schedules  to  the  By-Laws,  Schedule 
D.  Pan  V,  Sec.  l,  (CCH)  1 1818.  These  requirements 
are  not  affected  by  the  NASD's  bid-test  proposal. 


The  rule  provides  separate  definitions 
of  "exempt  hedge  transaction"  for 
market  making  in  stock  options  and 
stock  index  options.  For  stock  options, 
the  term  means  a  short  sale  of  an 
underlying  security  to  hedge  an  existing 
offsetting  options  position  or  an 
offsetting  options  position  that  was 
created  "contemporaneous  with  the 
short  sale."2i  For  stock  index  options, 
an  exempt  hedge  transaction  means  a 
short  sale  to  hedge  an  existing  offsetting 
stock  index  options  position  or  an 
offsetting  stock  index  options  position 
that  was  created  contemporaneously 
with  the  short  sale,  provided  that;  (a) 
The  security  sold  short  must  be  a 
component  security  of  the  index 
underlying  such  index  option;  (b)  the 
index  underlying  such  offsetting  index 
options  position  must  be  a  "qualified 
stock  index";  z^  and  (c)  the  dollar  value 
of  all  exempt  short  sales  effected  to 
hedge  the  offsetting  stock  index  options 
position  does  not  exceed  the  aggregate 
current  index  value  of  the  offsetting 
options  position. 

To  be  designated  a  quahfied  options 
market  maker,  the  market  maker  must 
have  received  an  appointment  as  such 
pursuant  to  the  rules  of  a  "qualified 
options  exchange."  ^3  in  addition,  when 
establishing  the  short  position,  the 
options  market  maker  must  receive,  or 
be  eligible  to  receive,  good-faith  margin 
pursuant  to  Section  220.12  of 
Regulation  T  under  the  Act. 

As  discussed  more  fully  below, 
options  market  maker  short  sale 
transactions  unrelated  to  normal  options 
market  making  activity  (e.g.,  index 


"  "Contemporaneous  vwith  the  short  sale  ' 
includes  transactions  occurring  simultaneously  as 
well  as  transactions  occurring  within  the  same  brief 
period  of  time.  Thus,  the  short  sale  can  precede,  as 
well  as  follow,  the  option  transaction. 

''The  rule  defines  a  "qualified  stock  index"  as 
a  stock  index  that  includes  one  or  more  Nasdaq 
National  Market  securities,  provided  that  more  than 
10%  of  the  weight  of  the  index  is  accounted  for  by 
Nasdaq  National  Market  securities.  The  rule  further 
provides  that  a  qualified  stock  index  shall  be 
reviewed  by  the  NASD  as  of  the  end  of  each 
calendar  quarter,  and  the  index  shall  cease  to 
qualify  if  the  value  of  the  index  represented  by  one 
or  more  Nasdaq  National  Market  securities  is  less 
than  8%  at  the  end  of  any  subsequent  calendar 
quarter. 

"A  "qualified  options  exchange"  is  a  national 
securities  exchange  with  Commission  approved 
rules  and  procedures  governing:  (1)  The  designation 
of  options  market  makers  as  qualified  options 
market  makers;  (2)  the  surveillance  of  its  market 
makers'  utilization  of  the  exemption:  and  (3) 
authorization  of  the  NASD  to  limit  the  designation- 
of  a  qualified  options  market  maker  where  the 
options  exchange  finds  substantial,  willful,  or 
continuing  violations  of  the  rule.  See  eg..  File  Nos. 
SR-CBOE-94-10,  SR-Phbi-94-9,  SRAmex  94-21 
and  SR-PSE-94-16  filed  with  the  Commission  on 
March  31.  1994,  June  1, 1994,  June  13, 1994  and 
June  16, 1994.  respectively.  The  NYSE  has  infarr..>'.i 
the  Commission  that  it  sent  its  filing  on  June  27. 
1994  under  the  file  number  SR-NYSE-94-22. 
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arbitrage  and  risk  arbitrage)  are  not 
exempt.  Nonetheless,  the  rule  provides 
that  a  member  wouW  not  violate  the 
short  sate  role  if  it  executed  an  order  for 
the  account  of  an  options  market  maker 
with  the  good-ffftth  fceHef  that  the  order 
was  m  fbU  coarpHaQoe  with  the  rule, 
even  thoogh  a  sabseiquent  determination 
was  made  that  the  order  was  either  not 
entitled  to  the  exemption  or  was 
incorrectly  marked  f^ng." 

3.  The  Warrant  Market  Maker 
Exemf>tion  j 

The  rule  also  extettds  an  exemption  to 
registered  warrant  niarket  makers,  with 
restrictions  similar  to  those  imposed  on 
qualified  options  market  makers.  To  be 
eligible  ior  this  exeiaption,  the  warrant 
market  maker  must  »e  registered  as  a 
market  maker  in  tbetwarrant  and  the 
short  sale  must  be  at  "exempt  hedge 
transaction"  that  results  in  a  fully 
hedged  position.  Tb^  rule  defines  the 
term  "exempt  hedgei  transaction"  as  a 
short  sale  to  hedge  an  existing  offsetting 
warrant  position  or  «n  offsetting  warrant 
position  that  was  crqated 
contemporaneous  *vfth  the  short  sale.^^ 

Short  sales  unrelated  to  normal 
warrant  market  making  activity  (e.g.. 
index  arbitrage  and  fisk  arbitrage) 
would  not  be  exempt.  As  with  short 
sales  executed  on  behalf  of  options 
market  makers,  a  metnber  who  executes 
a  short  sa4e  on  behait  of  a  warrant 
market  maker  %vill  not  be  deemed  to 
violate  the  short  salel  rule  if  it  executed 
the  order  with  the  gt^od-faith  behef  that 
the  order  was  in  fulljconrpliance  with 
the  rule,  even  thougii  a  subsequent 
determination  was  ntade  that  the  order 
was  either  not  entitled  to  the  exemption 
or  was  incorrectly  m  rrked  "long." 

4.  The  Exemptions  Mirroring  Rule 
lOa-1  f 

The  rule  also  incoiporates  the 
exemptions  in  the  Cammission's  short 
sale  rule  that  are  releivant  to  trading  in 
Nasdaq.2'  In  additioi,  the  Commission 


the  proposed  nile 
shon  sale"  is  meant  to 
mg  simuhsneously  as 
ng  within  the  same  brief 

|temp's:(l)  Abroker- 
r  ST.  acconut  tn  which 


"  The  phrase  contained 
"contemporaiwKms  wrth 
include  transactions  occu 
well  as  transactions  occui 
period  of  time. 

"Specifically,  the  rule 
dealer  from  a  sale  that  is 

it  has  no  interest  and  that  '4  marked  long:  (2)  Any 
sale  hy  a  marieet  maker  to  (Offset  odd-lot  orders  of 
customors:  (»  Any  sale  by  k  market  maker  to 
liquidate  a  long  position.  Which  is  less  than  a  round 
lot.  provided  the  sale  does  hot  change  the  dealer's 
position  by  more  than  one  ^t  of  tradrng  (lOO 
shares);  t4)  Certain  shon  s^ne  arbitrage 
transactions,  in  special  arbitrage  nccoums.  by  a 
person  who  owns  another  fectirlty  or  presently  will 
be  emitted  to  acquire  an  eqirrvalem  number  of 
securities  rA  the  sale  class  qs  the  securities  sold 
(provided  the  sale,  or  purcliase  which  the  sale 
offsets,  is  made  for  the  bon^  fide  purpose  of 
profiting  from  a  current  pn  :e  diffciBuce  berwreen 


(Ml 


recently  proposed  an  amendmeat  to 
Rule  lOa-1  to  codify  an  interpretation 
with  respect  to  liquidatir^g  index 
arbitrage  p)ositions.™  The  NASD  has 
requested  thai  if  approved  by  the 
Commission,  it  intends  to  cMiform  its 
rule  to  the  Commission's  rule  and  will 
file  the  proposed  rule  change  with  the 
Commission." 

III.  ComaKols  { 

As  indicated  above,  the  Commission 
received  a  total  of  397  comment  letters 
on  the  NASD'a  proposed  short  sale  bid- 
test,  with  275  opposing  approval  of  the 
rule  change  and  122  supporting 
appnn'al.*"  In  addition  to  amending  the 
proposal  several  times,  the  NASD 
responded  to  issues  raised  by  the 
commenters  in  a  letter  dated  June  24. 
1993.2« 

Commenters  in  support  of  the 
proposed  short  sale  bid-test  are  mostly 
issxiers  whose  secinities  trade  on 
Nasdaq. ">  Many  of  these  issuers  report 
that  they  have  experienced  short  selHng 
"abuse"  and  several  commenters 
provide  what  they  beheve  are  specific 
examples  of  "piling-on"  and 
manipulation.  These  commenters  make 
four  principal  ailments  in  favor  of  the 
proposal:  (1)  The  short  sale  rule  is 
necessary  to  reduce  intra-day  volatility 
on  Nasdaq;  (2)  the  proposal  will  reduce 


the  security  sold  and  the  security  owned)  and  that 
the  right  of  acquisition  whs  originally  anached  To 
the  (acuiity  or  was  iaBii«d  to  all  holders  of  any  class 
of  securities  af  the  issuar;  (5)  Transactions  made  as 
part  of  an  international  arbitrage  opportunity, 
whereby  the  seller  must  have  a  bona  fide  purpose 
to  profii  from  the  price  difference  between  a 
secirrity  on  an  intemabonal  market  outside  the 
jurisdiction  of  the  US.  and  a  security  listed  as  a 
Nasdaq  National  Market  security  (for  the  purposes 
of  this  section,  a  depository  receipt  {e.g..  ADR)  for 
a  security  shall  be  deemed  the  same  as  the  secinity 
represented  by  the -receipt);  (5)  Short  SAles  by  an 
underwriter  or  any  member  of  the  distributioo 
syndicate  in  connection  with  the  over-allotment  of 
securities,  or  any  lay-off  sale  by  a  person  with  a 
distribution  of  se<rurities  pursuant  to  a  rights 
offering  U7CPR  ?40.10b-8)  or  a  standby 
underwriting  con^^mitment  and  (7)  Liquidations  of 
blocks  acquired  h  "  a  market  maker  acting  in  the 
capacity  of  a  block  positioner  even  if  the  bktcli 
positioner  does  not  have  a  net  long  position  in  the 
security  if  and  to  the  extent  that  its  net  short 
position  in  such  security  is  the  subject  of  one  or 
more  ofbening  positions  created  in  the  course  of 
bona  fide  arbitrage,  risk  arbitrage,  or  bona  fide 
hedge  activities. 

"Securities  Exchange  Act  Release  No.  30772 
dune  3. 1992),  57  PR  26891  (June  16. 1992). 

''Securities  Exchange  Act  Release  No.  31003 
(Aug.  6. 1992).  57  FR  36421  (Aug.  13. 1992) 
(publication  of  the  Conmiission's  original  notice  of 
SR-NASI>-»2-12). 

^"  A  list  of  comment  letters  received  In 
connection  with  itic  publication  of  the  rule  change 
is  available  for  inspection  in  the  Commission's 
Public  Reference  Room. 

^"Letter  from  Richard  Ketchum.  Executive  Vice 
President  and  Chief  Operating  Officer.  NASD,  to 
Jonathan  G.  Katz.  Secrotary.  SEC  (June  24. 1991). 

'"TheConunission  received  approximately  120 
letters  from  issuers  and  issuer  trade  jraitps. 


market  mampulaticn  th^  threatens  the 
integrity-  of  the  Nasdaq  maitet;  (3)  shwl 
seHiug  abuse  undervalues  stock  prices: 
and  (4)  &e  proposed  rule  will  provide 
more  equal  regulation  of  short  selling 
between  the  exchange  and  r4asdaq 
markets. 

Commenters  opposing  the  rule  change 
make  three  principal  arguments  that 
remain  relevant  after  consideration  of 
the  NASD's  ara«idraents:  (1)  The  NASD 
has  failed  to  provide  sufficient  evidence 
of  the  need  for  a  short  sale  rule  or 
demonstrate  the  appropriateness  of  a 
bid-test;  (21  the  "primary"  market  maker 
qualification  standards  will  have 
negative  effects  on  both  marieet  makers 
and  the  Nasdaq  market;  and  (3)  the 
proposed  rule  is  inconsisteiM  with  the 
requirements  of  the  Act. 

A.  The  Need  for  a  Short  Sale  Bid-Test 

Commenters  ai^e  that  the  NASD  has 
failed  to  provide  sufficient  evidence 
denwnstrating  the  need  for  short  sale 
regulation  in  the  form  of  a  bid-test. 
Indeed,  many  argue  that  there  is  no 
need  for  additional  short  sale 
restrictions.  They  argue  that  instead  of 
adding  another  layer  of  regulation  to  the 
OTC  market,  the  NASD  should  enforce 
existing  anti-fraud  rules  more 
stringently  and  increase  surveillance 
over  market  participants.  Commenters 
further  believe  that  the  NASD  proposed 
the  rule  with  the  primary  purpose  of 
eliminating  a  competitive  disadvantage 
vis-a-vis  the  exchanges.  They  argue  that 
the  NASD  is  simply  responding  to 
issuer  misconception  of  the  effect  of  the 
Commission's  short  sale  rule,  which 
applies  only  to  exchange-listed 
securities.  They  believe  that  issuers 
incorrectly  conclude  that  manipulative 
short  selling  is  substantially  diminished 
because  of  the  restrictions  on  short 
selling  on  exchanges.  Finally,  these 
commenters  believe  the  NASD  has  not 
adequately  balanced  the  benefits  of 
short  selling,  such  as  increased  liquidity 
and  more  accurate  pricing  of  securities, 
against  the  costs  that  its  rule  will 
impose. 

Commenters  also  argued  against  the 
NASD's  proposal  on  the  basis  that  there 
are  less  restrictive  alternatives.  For 
example,  the  NA^  could  Hmit  short 
selling  in  a  given  security  only  when  the 
security  has  experienced  a  certain 
percentage  decrease  during  the  trading 
day.  Many  of  these  commenters  further 
argued  that  the  NASD's  proposal  would 
create  long  periods  of  short  sale 
prohibition  in  some  of  the  less  Uquid 
Nasdaq  National  Market  securities. 
Commenters  also  opposed  the  rule  due 
to  concerns  that  it  could  encourage 
Market  makers  to  manipulate  bids  to 
guard  against  short  selling.  Finally., 


several  commenters  cited  economic 
studies  such  as  that  of  Irving  M.  Pollack 
to  support  their  arguments  that  short 
selhng  restrictions  in  the  form  of  a  bid-  ' 
test  are  unnecessary.^! 

In  response  to  the  commenters'  belief 
that  a  short  sale  rule  for  the  Nasdaq 
market  is  unnecessary,  the  NASD  stated 
that  notwithstanding  the 
implementation  of  the  Pollack  Report 
recommendations,  it  remains  concerned 
about  short-term  volatility  and 
inaccurate  pricing  of  Nasdaq  securities 
often  associated  with  short  selling.  In 
addition,  the  NASD  cited  to  over  one 
hundred  comment  letters  submitted  by 
issuers  claiming  that  they  have 
experienced  short  selling  problems, 
some  recounting  specific  instances 
alleging  that  participants  sold  short  on 
the  basis  of  rumors  or  inaccurate 
reports.  The  NASD,  therefore,  indicated 
its  belief  that  its  proposal  is  a  reasonable 
approach  to  solving  these  problems  and 
is  consistent  with  the  Act. 

B.  Effect  of  Primary  Market  Maker 
Qualification  Standards  on  Nasdaq 
Market  Makers  and  the  Market 

Many  commenters  indicated  their 
believe  that  most  short  selling  is  done 
by  market  makers  and,  therefore,  if  the 
NASD  does  impose  a  bid-test  restriction 
on  short  selling,  there  should  be  no 
exemptions.  Many  market.making  firms 
and  others  criticized  the  NASD's 


^'  In  1988,  the  NASD  retained  former 
Commissioner  Irving  M.  Pollack  lo  conduct  a  study 
of  short  selling  in  the  OTC  market.  Irving  M. 
Pollack,  Short-Sale  Regulation  of  Nasdaq  Securities 
(July  1986)  (-Pollack  Report"). 

In  general,  the  Pollack  Report  recommended 
against  a  formal  short  sale  rule  for  Nasdaq  and 
found  that  the  preponderance  of  short  selling  is 
done  for  legitimate  purposes  by  market 
professionals.  The  report  also  found  that  short 
positions  in  Nasdaq  stocks  generally  are  smaller 
overall  in  relation  to  average  daily  volume  and 
share  outstanding  than  is  true  of  exchange-listed 
securities,  and  that  Nasdaq  stocks  have  lower 
average  short-interest  percentages.  Pollack  Beportat 
65.  The  same  finding  was  made  by  the  NASD  based 
on  later  data.  NASD.  Beports  of  the  special 
Committee  of  the  Regulatory  Review  Task  Force  on 
the  Quality  of  Markets  32  (1988).  See  also  J.  Randall 
Woolridge  and  Amy  Dickinson,  Short  Selling  and 
Common  Stock  Prices,  Fin.  Analysts  J.  20  (Jan. -Feb. 
1994)  (analysis  of  overall  market  data  and  selected 
individual  securities  traded  on  exchanges  and  in 
the  OTC  market  indicating  that  there  is  an 
insignificant  relationship  between  changes  in  short 
positions  and  stock  prices). 

The  Pollack  Report  also  concluded  that,  unless 
accompanied  by  a  violation  of  delivery  and 
.settlement  requiren>enls  or  by  fraudulent  or 
manipulative  conduct,  short  selling  is  not  improper 
or  abusive.  Since  the  study  found  thai  there  was  no 
current  evidence  of  problems  that  would  support 
consideration  of  tick -test  type  re.strictions,  the  study 
did  not  explorethe  varieties  of  tick-tests  and  their 
feasibility  for  the  market.  The  study  identified, 
however,  the  build-Op  of  short  to  clearing  (i.e., 
naked  short)  positions  as  having  the  potential  to 
create  serious  problems  in  a  lengthy  bear  market  or 
in  limes  of  market  stress.  Pollock.  Report  al  63-04. 
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several  commenters  cited  economic 
studies  such  as  that  of  Irving  M.  Pollack 
to  support  their  arguments  that  short 
selling  restrictions  in  the  form  of  a  bid- 
test  are  unnecessary.^! 

In  response  to  the  commenters'  belief 
that  a  short  sale  rule  for  the  Nasdaq 
market  is  unnecessary,  the  NASD  stated 
that  notwithstanding  the 
implementation  of  the  Pollack  Report 
recommendations,  it  remains  concerned 
about  short-term  volatility  and 
inaccurate  pricing  of  Nasdaq  securities 
often  associated  with  short  selling.  In 
addition,  the  NASD  cited  to  over  one 
hundred  comment  letters  submitted  by 
issuers  claiming  that  they  have 
experienced  short  selling  problems, 
some  recounting  specific  instances 
alleging  that  participants  sold  short  on 
the  basis  of  rumors  or  inaccurate 
reports.  The  NASD,  therefore,  indicated 
its  belief  that  its  proposal  is  a  reasonable 
approach  to  solving  these  problems  and 
is  consistent  with  the  Act. 

B.  Effect  of  Primary  Market  Maker 
Qualification  Standards  on  Nasdaq 
Market  Makers  and  the  Market 

Many  commenters  indicated  their 
believe  that  most  short  selling  is  done 
by  market  makers  and,  therefore,  if  the 
NASD  does  impose  a  bid-test  restriction 
on  short  selling,  there  should  be  no 
exemptions.  Many  market.making  firms 
and  others  criticized  the  NASD's 


"In  1988,  the  NASD  retained  former 
Commissioner  Irving  M.  Pollack  to  conduct  a  study 
of  short  selling  in  (he  OTC  market.  Irving  M. 
Pollack.  Short-Sale  Regulation  of  Nasdaq  Securities 
(July  1986)  ("Pollack  Report"). 

In  general,  the  Pollack  Report  recommended 
against  a  formal  short  sale  rule  for  Nasdaq  and 
found  that  the  preponderance  of  short  selling  is 
done  for  legitimate  purposes  by  market 
professionals.  The  report  also  found  that  short 
positions  in  Nasdaq  stocks  generally  are  smaller 
overall  in  relation  to  average  daily  volume  and 
share  outstanding  than  is  true  of  exchange-listed 
securities,  and  that  Nasdaq  stocks  have  lower 
average  short-interest  percentages.  Pollack  Report  at 
65.  The  same  finding  was  made  by  the  NASD  based 
on  later  data.  NASD.  Beports  of  the  special 
Committee  of  the  Hegulolory  Review  Task  Force  on 
the  Quality  of  Markets  32  (1988).  See  also  J.  Randall 
Woolridge  and  Amy  Dickinson,  Short  Selling  and 
Common  Stock  Prices,  Fin.  Analysts  J.  20  (Jan. -Feb. 
1994)  (analysis  of  overall  market  data  and  selected 
individual  securities  traded  on  exchanges  and  in 
the  OTC  market  indicating  that  there  is  an 
insigniPicant  relationship  between  changes  in  short 
positions  and  stock  prices). 

The  Pollack  Report  also  concluded  that,  unless 
accompanied  by  a  violation  of  delivery  and 
settlement  requirements  or  by  fraudulent  or 
manipulative  conduct,  short  selling  is  not  improper 
or  abusive.  Since  the  study  found  that  there  was  no 
current  evidence  of  problems  that  would  support 
consideration  of  tick -test  type  re.strictions,  the  study 
did  not  explore  the  varieties  of  tick-tests  and  their 
feasibility  for  the  market.  The  study  identiHed, 
however,  the  bui|d-Qp  of  short  to  clearing  (j.e., 
naked  short)  positions  as  having  the  potential  to 
create  serious  problems  in  a  lengthy  bear  market  or 
in  limes  of  market  stress.  Pollact.  Hpportaf  63-04. 


primary  market  maker  qualification 
standards,  which  goes  into  effect  one 
year  after  the  effective  date  of  the  rule. 
They  argued  that  the  criteria  will 
unfairly  discriminate  among  market 
makers  and  create  two  tiers  of  market 
makes  and,  thus,  will  fragment  the 
market  making  community  and  restrict 
the  abihty  of  non-primary  market 
makers  to  use  short  sales  as  a  risk 
management  technique. 

Some  commenters  also  believe  that 
requiring  market  makers  to  maintain  the 
inside  bid  or  offer  will  result  in  dealers 
following  the  lead  of  other  dealers  in  the 
issue,  thus  creating  additional  volatility. 
Additionally,  commenters  stated  that 
the  requirements  that  no  more  than  50% 
of  a  market  maker's  quotation  updates 
occur  without  being  accompanied  by  an 
execution  appears  to  be  in  direct 
conflict  with  a  market  maker  reflecting 
a  customer's  order  in  its  quote.  In 
addition,  some  commenters  believed 
that  this  requirement  would  prevent 
market  makers  from  updating  quotes  in 
response  to  significant  external  events 
and  amounts  to  a  penalty  on  efficient 
pricing  policies. 

Some  commenters  also  strongly 
opposed  the  interim,  first  year  20-day 
qualification  criteria,  stating  that  it  is 
overly  restrictive  and  disadvantageous 
to  market  makers  that  want  to  add  new 
stocks.  They  believed  that  the  inability 
to  short  a  stock  at  the  bid  price  will 
seriously  impede  market  makers'  capital 
commitrhent  to  these  issues  and 
recommended  that  the  20-day  test  be  a 
stand-by  provision,  to  be  implemented 
only  when  abuses  of  the  market  maker 
exemption  have  been  uncovered.  On  the 
other  hand,  at  least  one  commenter 
believed  that  immediate 
implementation  of  the  permanent 
qualification  standards  may  have  the 
effect  of  improving  the  quality  of  the 
market  and,  thus,  is  preferable  to  the  20- 
day  registration  standard. 

In  response  to  these  comments,  the 
NASD  stated  that  the  qualification 
standards  are  designed  to  limit  the 
exemption  to  those  market  participants 
that  add  depth  and  liquidity  to  the 
market.  This  approach,  according  to  the 
NASD,  will  ensure  that  the  exemption  is 
available  only  to  those  market  makers 
that  consistently  add  value  to  the 
market. 

Responding  to  the  concern  that  the 
primary  market  maker  criteria  may  have 
negative  effects  on  market  makers  and 
the  Nasdaq  market,  the  NASD  indicated 
that  it  believes  that  the  specific 
qualification  criteria  can  be  met 
suixessfully  by  both  small  and  large 
market  makers.  The  NASD  further  noted 
that  market  making  firms  have  direct 
control  over  whether  they  meet  the 


primary  market  maker  qualification 
standards.  In  particular,  they  have 
control  over  the  amount  of  time  at 
which  they  are  at  the  inside  bid  or  offer, 
their  spread  in  comparison  to  the 
average  spread,  quotation  updates 
accompanied  by  reported  transactions 
and  accounting  for  I'/z  times  of 
proportionate  share  of  overall  volume. 

C.  Consistency  With  the  Requirements  of 
the  Act 

Many  commenters  on  the  proposed 
rule  change  believed  that  it  is 
inconsistent  with  the  requirements  of 
the  Act.  In  particular,  commenters 
believed  that  the  rule  proposal  is  at 
odds  with  the  Act's  requirements  that 
the  NASD's  rules:  (a)  Promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest;  ^^  and  (b)  not  impose  a  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.^^ 

Beyond  the  commenters'  concern  that 
the  rule  will  unfairly  discriminate 
among  market  makers  (discussed  in  the 
previous  section),  commenters  argued 
that  the  bid-test  will  create  inequitable 
principles  of  trade  by  disadvantaging 
non-exempt  market  participants. 
Further,  they  believed  that  the  bid-test 
adds  an  unnecessary  and  poorly 
designed  impediment  to  an  otherwise 
free  and  open  market  by  restricting  the 
ability  of  participants  to  determine  the 
natural  market  price  of  securities. 
Finally,  commenters  asserted  that  the 
proposal  will  not  protect  investors  or 
the  public  interest  because,  as  drafted, 
the  rule  fails  to  restrict  manipulative 
short  selling,  while  at  the  same  time  it 
exempts  market  makers  which  are  the 
most  active  class  of  short  sellers. 

Notwithstanding  the  NASD's 
assertion  that  the  proposal  furthers 
Congress'  goal  of  fair  competition 
among  brokers  and  dealers  and  among 
markets,  commenters  argued  that  the 
proposal  is  inconsistent  with  Section 
llA(a)(l)(C).3<  These  commenters 
asserted  that  the  bid-test  is  anti- 
competitive in  that  it  creates  unfair  - 
advantages  for  certain  market 
participants  at  the  expense  of  other 
market  participants.  Specifically,  they 
argued  that  the  rule  provides  unfair 
advantages  to  qualified  market  makers 


'-15U.S.C.  S78o-3(b)(6). 

"15U.S.C§78o-(b)(9). 

'*    Section  llA(a)(l)(C)  sets  forth,  among  other 
things.  Congress'  Hnding  that  it  Is  in  the  public 
interest  to  assure  fair  competition  among  brokers 
and  dealers,  among  exchange  markets,  and  betwppn 
exchange  markets  and  markots  other  than  exchau);f 
markets.  15  U.S.C.  78k;.i,(l)(i;). 
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at  the  expeDfle  of  na^<exempt  market 
participants.  Furthef ,  conunenters  stated 
that  the  purpose  of  the  rule  is  to 
eohance  the  NASD'i  competitive  status 
at  the  expense  of  otl^er  markets  and  that 
this  goal  is  directly  it  odds  with  the 
requirements  of  the  AcL 

The  NASD  argued  that  its  proposal 
complies  with  Sectibn  ISAfbUe) 
because,  similar  to  Rule  lOa-1.  it  is 
designed  to  prevent  prattdubnt  and 
manipulative  acts,  Ip  addition,  the 
NASD  argued,  becaiise  the  immediate 
beneficiaries  of  short  sale  regulation  are 
the  shareholders  whio  own  stock,  the 
NASD  believes  the  proposal  ensures  an 
environment  designed  to  protect 
investors  and  the  public  interest.  The 
NASD  also  asserted  :hat  the  rule  is 
consistent  with  Sect  on  15A(b)(9) 
because,  although  tl:  e  proposal  does 
impose  burdens  on  i  nembers  and  their 
customers,  these  buidens  are 
appropriate  for  mail  taining  the  integrity 
of  the  market  for  slu  reholders. 

The  NASD  respon  ded  to  the 
commenters'  unequi  J  regulation 
argument  by  assertiig  that,  for  the 
purposes  of  Section  3iaH36)  of  the  Act, 
NASD  members  and  non-n>embers  are 
not  within  the  same  "class."  Thus, 
granting  members  ol  the  NASD  an 
exemption  to  the  rule  while  not  granting 
investors  or  non-mei  nbers  an  equivalent 
exemption  cannot  bi  deemed  unequal 
regulation.  The  NAS  D  further  pointed 
out  that  Congress  d'u  1  not  ban  all  forms 
of  discrimination  be  ween  members  of 
the  same  class.  The  i  let  only  bans  unfair 
discrimination  and  t  le  N.ASD  asserts 
that  to  grant  an  exen  ption  to  those 
member  firms  that  ai  Id  liquidity  and 
otherwise  improve  L  le  market  is  not 
unfair. 

The  NASD  also  ad  dressed  the  unequal 
regulation  argimient  by  asserting  that 
the  exemption  for  ce  rtain  Nasdaq 
market  makers  is  ap|  iropriate  even 


though  exchange  sj 
a  similar  exemption 
because  of  the  inher 
between  the  competi 


iabsts  do  not  have 
ider  Rule  lOa-1 
int  differences 
ive  dealer  market 


and  the  auction  markets.  In  particular, 
the  NASD  pointed  oi  it  that:  (a)  Exchange 
specialists  have  a  m(  nopoly  over  the 
securities  in  which  t  ley  trade;  (b) 
dealers  generally  do  not  have  an 
informational  advan  age  over  other 
dealers;  and  (c)  deah  rs  do  not  have  the 
ability  to  close  their  narkets  because  of 
sudden  volatility  or  i  in  order  imbalance. 

IV.  Discussion 

Under  Section  19(i  >)  of  the  Act.  the 
Commission  must  approve  a  proposed 
NASD  rule  change  if  |it  finds  that  the 
proposal  is  ccmsisteut  with  the 
requirements  of  the  Act  and  the  rubs 
and  regulations  thert  under  that  govern 


IMI 


the  NASD.35  la  evaluating  a  given 
proposal,  the  Commission  must 
examine  the  record  before  it  and  all 
relevant  factors  and  necessary 
informaitiofl.*6  Section  ISA  of  the  Act 
addresses  witb  some  ^Jecificity 
requirements  applicable  to  NASD  rules, 
and  those  standards  are  particularly 
significant  io  the  Commission's 
determination  «f  whether  the  NASD's 
proposal  is  consistent  with  the  Act.*' 

The  Commission  has  deterraiTied  to 
approve  the  NASD's  proposal.  The 
Commission  believes  that  the  rule 
c^innge  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicafWe  to 
the  NASD,  including  the  requirements 
of  Sections  15A(b)(€).  15A(b)(9)  and 
15ACb)(ll)  of  the  Act.»«  Sertion 
15A(b)(6)  requires,  among  other  things, 
that  the  NASID's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public 
interest.'^  Sections  15A(b)(9)  and  (11) 
require  that  the  NASD's  rule  be 
designed  not  to  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act  *" 
and  to  produce  fair  and  informative 
quotations,  to  prevent  fictitious  or 
misleading  quotations,  and  to  promote 
orderly  procedures  for  collecting, 
distributing  and  pubHshing 
quotations.*''  In  addition,  the 
Commission  believes  that  the  rule 
change  will  further  the  goals  of  Section 
11 A  in  that  it  will promoteeffident  and 
effective  market  operations  and 
economically  efficient  execution  of 
investor  orders  in  the  best  market  and 
assure  fair  competition  between  the 
exchange  markets  and  the  OTC  market 
and  among  brokers  and  dealers.*^ 


"15U.S.C.  78s(b). 

''•In  tbe  Securities  Acts  AnienUmentK  of  1975, 
Congress  directed  ibe  Commissioa  to  use  Its 
authority  under  the  Act.  Including  its  authority  to 
approve  SRO  rule  changes,  to  foster  rh« 
estabiisbment  of  a  natiooal  market  system  and 
promote  the  goals  of  economically  efficient 
securities  transactions,  fair  competition,  and  best 
execution.  Congress  granted  the  Commission 
"Iwoad.  discrstionary  powers"  and  "maximum 
flexibility"  to  develop  a  national  market  system  and 
to  carry  out  these  objectives.  Furthermore.  Congress 
gave  the  Commission  "the  power  to  classify 
markets,  firms,  and  securities  In  any  manner  It 
df'ems  necessary  or  appropriate  in  the  public 
iiil«r»gt  or  for  the  protection  of  investors  and  to 
facilitate  the  development  of  sitbsysteins  within  the 
national  market  system."  S.  Rep.  Na  75,  »4lh 
Cong..  1st.  Sess..  at  7  (1975). 

>-Seel5U.S.C.§7«o-3. 

"'M78o-3(b)(6),(91and(ll) 

'»W78c-3(b)(61. 

«'W78o-3nJl(9). 

«'/rf7«o-3(b)(ll>. 

"W7«k-1(8)(l«C). 


A.  Background  c^ Short  Sale  Regvlation 

The  Commission  believes  that  the 
disparate  regnlation  erf  short  selling  in 
Nasdaq  and  exchange  markets  may  no 
longer  be  warranted  or  justified  by  valid 
regulatory  purposes.  Short  selling  of 
exchange-listed  securities  has  been  the 
subject  of  Commission  regulation  since 
1938.*^  On  a  number  of  occasions,  the 
Commission  has  sought  comment  on 
and  considered  whedier  to  extend  short 
sale  regulation  similar  to  Rule  lOa-1  to 
securities  traded  solely  in  the  OTC 
market.  In  the  process  of  designating 
certain  OTC  securities  as  National 
Market  securities,  the  Commission 
discussed  issues  related  to  the  eventual 
inclusion  of  qualified  OTC  securities  in 
additional  national  market  system 
facilities.**  In  respkonse.  the  NASD 
stated  that  "short  selling  regulations 
prior  to  and  during  a  distribution  of 
[National  Market]  Securities  would  be 
appropriate  but  that  it  is  not  necessary, 
at  this  time,  to  impose  across-the-board 
short  sales  regulations  on  transactions 
in  (National  Market]  Securities."**  In 
1985.  the  Commission  again  sought 
comment  on  whether  short  sales  in 
Nasdaq  National  Market  securities 
should  be  regulated,  and  if  so.  how  such 
regulation  should  occur. *6  Commenters 
generally  opposed  the  adoption  of  a 
tick-test  for  Nasdaq  Natiot^  Market 
securities.  The  Commission  did  not  act 
on  these  requests  for  comments.*^ 


■'■'  17  CFR  240.10a-l.  Congress  granted  the 
Commission  plenary  power  to  regulate  siiort  saiee 
in  listed  securities  to  "purge  the  markets  of  the 
abuses  connected  with  these  practices."  See  Stock 
Exchange  Practices.  Report  of  the  Senate  Conun.  on 
Banking  and  Currency.  S.  Rep.  No.  1455.  73d  Cong„ 
2d  Sess.  53  (1934).  See  also  HX  Rep.  Na  13«3.  73d 
Cong..  2d  Sess.  11  (1934).  Following  a  Commission 
inquiry  bito  the  efTects  of  coaccntrat«d  short  selling 
in  the  1937  market  break,  the  Commission  in  193fi 
adopted  Rule  lOa-1.  This  rule  prohibited  all  short 
sales  in  securities  listed  on  a  national  securities 
exchange  below  the  last  sale  price,  or  at  the  last  sale 
price  if  the  last  preceding  trade  at  a  diiferent  price 
was  at  a  higher  price,  subject  to  certain  exceptions. 
See  Securities  Exchange  Act  Release  No.  1548  (Jan. 
24,  1938).  3  FR  213.  In  that  release,  the  Commission 
also  adopted  Rule  3b-3.  For  a  detailed  discussion 
of  the  development  of  Rule  lOe-1,  see  7  Louis  Loss 
&  Joel  Seligman.  Securities  Begulation  319ft-3221 
(1991). 

*<  Securities  Exchange  Act  Release  No.  1BS90 
(Mar.  24.  1982).  47  FR  13617  (Mar  31.  1982).  The 
primary  effect  of  designating  OTC  securities  as 
National  Market  securities  is  that  transactions  in 
these  securities  must  be  reported  in  a  real-time 
system  in  accordance  with  the  Commission's  last 
sale  reporting  rule,  and  quotations  for  these 
securities  must  be  Orra  as  to  the  quoted  price  and 
size.  17CFR240.n,^a3-l  and  17CFR  240.ll.'Vcl- 
1. 

'•letter  from  William  Broka.  Secretary.  NASD,  to 
George  A.  Fitisimmons.  Secretary.  SEC  (July  31. 
1981). 

<•■  Securities  Exchange  Act  Relaase  No.  22127 
(June  21.  2985),  50  KR  26584  (June  27.  t985). 

*' The  Commission  did.  bowevm.  adopt  Rule 
10t>-2.1  to  address  Ihc  concern  axpressed  by  tbe 


In  1986,  the  Pollack  Report  made  a 
number  of  recommendations  regarding 
short  selling  in  Nasdaq  stocks,  but 
recommended  against  a  formal  short 
selling  rule  for  Nasdaq.**  Since  1986  the 
NASD  has  adopted  a  number  of  the 
recommendations  for  short  sale 
regulation  contained  in  the  Pollack 
-Report^.  The  NASD  now  requires  each 
member  to  mark  all  sale  transactions 
either  "Jong"  or  "short;"*«  requires  each 
member,  prior  to  accepting  a  short  sale 
from  a  customer,  to  make  an  affirmative 
detmnination  that  it  will  receive 
deb  very  of  the  security  from  the 
customer  or  that  it  can  borrow  the 
security  on  the  customer's  t)ehalf;5o 
requires  each  member,  with  certain 
exceptions,  to  make  an  affirmative 
determination  that  it  can  borrow  the 
security  before  effecting  a  short  sale  for 
its  own  Bccoimt;*'  imposes  mandatory 
buy-in  requirements  for  cash  or 
guaranteed  delivery  for  Nasdaq 
securities  where  thie  buyer  is  a  customer 
other  than  another  NASD  member,  upon 
failure  of  a  clearing  corporation  to  effect 
delivery  pursuant  to  a  buy-in  notice:" 


NASO  and  other  commenters  about  the  practice  of 
short  selling  immediately  prior  to  a  public  offering 
of  securities  with  the  covering  purchases  being 
made  from  tbe  securities  hi  the  offering.  17  CFR 
240.10b-21.  In  particular.  Rule  lOb-21  prohibits  a 
person  who  effects  short  saies  of  an  equity  security 
between  the  filing  of  a  registration  statement  and 
the  time  at  which  sales  of  such  equity  security  may 
l>e  commenced,  b^m  covering  those  short  sales 
with  offered  securities  purchased  from  an 
umlerwntsr  or  other  broker  or  dealer  part icipeting 
in  the  offering.  The  Commission  originailv  aidopted 
Rule  10t>-21  on  a  temporary  basis  (Rule  rob-21(T)). 
Securities  Exchange  Act  Release  No.  2602B  (Aug. 
25.  19B8),  53  FR  33455  (Aug.  31.  1988).  The 
Comtnission  subsequently  adopted  the  rule  on  a 
permanent  basis.  Securities  Exchange  Act  Release 
No.  33702  (Mar.  2.  1994)  59  IK  10984  (Mar.  9, 
1994). 

'"See  supra  note  31  and  accorapanyitig  text. 

*»NASD  Manual.  Rules  of  Fair  Pr«ctlca.  Art.  3. 
Sec.  2l(bHilf  (cat)  1  2171.  Securities  Exchange  Act 
Release  No.  23572  (Ang  28, 1986).  51  PR  31865 
(Sept  5.  1986)  (approval  of  File  No.  SR-NASD-e6- 
17). 

^ NASD  Manual.  Rules  of  Fair  Practice.  Art.  3. 
Sec.  1.  Prompt  Raceipt  and  Delivery  Interpretation 
(bK2)(AJ.  (CCH)  1  21SliM.  Securities  Exchange  Act 
Reteaae  No.  23572  (Aug.  28.  1986).  51  FR  31865 
(Sept.  5.  1986)  (approval  of  File  No.  SR-NASI>-«8- 
17).  On  May  26. 1994.  the  NASD  filed  a  proposed 
rule  change  to  amaod  the  definition  of  "affirmative 
determination"  (o require  a  member  to  maintain  a 
written  record  identifying,  among  other  things,  the 
location  and  (Mivenitnlity  of  the  securities  or  the 
identity  of  the  individual  and  firm  who  offered 
assurance  that  the  securities  will  be  deli\-ered  or 
available  for  borrowing  by  the  settlement  dale.  See 
File  No.  SR-NASIV94-31. 

' "  NASD  Maryuot.  Ru*es  of  Fair  Practice.  Art.  3. 
See.  1.  Prompt  Receipt  and  Delivery  Interpretation 
(bK2i(Bl  (CCH)  1  2l51iH.  Securities  Exchange  Act 
Release  No.  28186  (/uiy  5.  1990).  55  FR  28703  (Inly 
12,  1990)  (approval  of  File  No.  SR-NASD-89-5). 
See  also  supra  ncMe  50  concerning  NASD  propo.sal 
to  amend  the  definition  of  "affirmative 
determination." 

"  NASD  Manual.  Uniform  Practice  Code.  Sec. 
59(j),  (CCH)  1  3559.  Securities  Exchange  Act 


In  1986.  the  Pollack  Report  made  a 
number  of  recommendations  regarding 
short  Belling  in  Nasdaq  stocks,  but 
recommended  against  a  fbnnal  short 
selling  rule  for  Nasdaq.**  Since  1986  the 
NASD  has  adopted  a  number  of  the 
recommendations  for  short  sale 
regulaticm  contained  in  the  Pollack 
-Report.  The  NASD  now  requires  each 
member  to  mark  all  sale  transactions 
either  "long"  or  "short; "«»  requires  each 
member,  prior  to  accepting  a  short  sale 
from  a  cvistomer,  to  make  an  affirmative 
determination  that  it  will  receive 
delivery  of  the  securit>'  from  the 
customer  or  that  it  can  borrow  the 
sociuity  on  the  customer's  behalf;5o 
requires  each  member,  with  certain 
exceptions,  to  make  an  affirmative 
determination  that  it  can  borrow  the 
security  before  effecting  a  short  sale  for 
its  own  account;"  imposes  mandatory 
buy-in  requirements  for  cash  or 
guaranteed  delivery  for  Nasdaq 
securities  where  the  buyer  is  a  customer 
other  than  another  NASD  member,  upon 
failure  of  a  clearing  corporation  to  effect 
delivery  pursuant  to  a  buy-in  notice;^^ 
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NASD  and  other  commenters  obout  the  practice  of 
short  selling  immediately  prior  to  a  public  offering 
of  securities  with  the  covering  purchases  being 
made  from  the  securities  fn  the  offering.  17  CFR 
240.10b~21.  In  particular.  Rule  lOb-21  prohibits  a 
person  who  effects  short  sales  of  an  equity  security 
between  the  filing  of  a  registration  statement  and 
the  time  at  which  sales  of  such  equity  security  may 
be  commenced,  from  covering  those  short  sales 
with  offered  securities  purchased  from  an 
underwriter  or  other  broker  or  dealer  participating 
in  the  offering.  The  Commi«sian  originally  adopted 
Rule  10t>-21  on  a  temporary  basis  (Rule  lbb-21(T)). 
Securities  Exchange  Act  Release  No.  26028  (Aug. 
25.  19B«).  53  FR  33455  (Aug.  31.  1988).  The 
Cormnission  stibsequentty  adopted  the  rule  on  a 
permanent  basis  Securities  Exchange  Act  Release 
No.  33702  (Mar.  2.  1994)  59  KR  10984  (Mar.  9. 
1994). 

*'See  supra  note  31  and  accompanying  text. 

^^NASD  Manual.  Rulac  of  Fair  Practice.  Art.  3. 
Sec.  2l(bKij!(tX3t)  1  2171.  Securities  Exchange  Act 
Release  No.  23572  (Aug  28, 1986).  51  FR  31865 
(Sept.  5.  1966)  (appro^l  of  File  No.  SR-NASD-e6- 
17). 

^ NASD  Manual,  Rules  of  Fair  Practice.  Art.  3. 
Sec  1,  Prompt  iieoeipt  and  Oelivary  Interpretation 
(bH2)(AJ.  (CX>I)  1  2151iM.  Securities  Exchange  Act 
Release  No.  23S72  (Aug.  28.  1986).  51  FR  31865 
(Sept.  5.  1966)  (approval  of  File  No.  SR-NASI>-eft- 
17).  On  May  26. 1994.  the  NASD  filed  a  proposed 
rule  change  to  amsod  the  definition  of  "affirmative 
determination"  to  require  a  member  to  maintain  a 
written  racord  identifying,  among  other  things,  the 
location  and  deiiv«T«bility  of  the  securities  or  the 
identity  of  the  individual  and  firm  who  offered 
assuiance  that  lb*  securities  will  be  deli\-ered  or 
available  for  borrowing  by  the  settlement  date.  See 
File  No.  SR-NASD-94-31. 

^  ■  NASD  Manual.  Rutes  of  Fair  Practice.  Art.  3, 
Sec.  1.  Prompt  Receipt  and  Delivery  Interpretation 
(b)(2)(BL  (CCH)  1  2l51iH.  Securities  Exchange  Act 
Release  No.  28186  {/uly  S.  1990).  55  FR  28703  duly 
12.  1990)  (approval  of  File  No.  SR-NASD-89-5). 
See  also  supm  iM«e  50  concerning  NASD  proposal 
to  amend  the  definition  of  "affirmative 
determination." 

'*  NASD  Manual.  Uniibnn  Practice  Code.  Sec 
59(1).  ((XH)  1  3559.  Securities  Exchange  Act 


requires  each  member  to  report  to  the 
NASD,  as  of  the  15th  of  each  month, 
aggregate  short  positions  in  all  customer 
and  proprietary  accounts  in  Nasdaq 
securities;*^  and  requires  a  short  seller's 
broker  to<Jo&e-out  securities  for  cash  or 
guaranteed  delivery  when  delivery  has 
not  occurred  within  10  business  days 
after  normal  settlement  date.** 

The  NASD  also  encouraged  adoption 
of  Rule  lOb-21.**  which  prohibits  a 
person  who  effects  a  short  sale  of  an 
equity  security  between  the  filing  of  a 
registration  statement  and  the  time  at 
which  sales  of  such  equity  security  may 
be  commenced  from  covering  the  short 
sale  with  offered  securities  purchased 
from  an  underwriter  or  other  broker  or 
dealer  participating  in  the  offering.*^ 

B.  The  NASDS  Initiative 

1.  The  Need  for  a  Short  Sale  Rule  for  the 
OTC  Market 

The  Commission  is  reluctant  to 
approve  regulations  that  are  likely  fo 
hinder  efficient  price  discovery.  The 
Commission's  experience  vdth  Rule 
lOa-1  demonstrates  that  hmited  short 
sale  rule  restrictions  have  not  interfered 
with  the  efficient  operation  of  the 
e.xchange  markets,  while  reducing  the 
potential  for  abusive  short  selling 
practices.  In  addition,  investors  derive  a 
certain  measure  of  confidence  from 
short  selling  limitations. 

Over  the  past  twenty  years,  the 
enhancements  to.  and  growth  of,  the 
OTC  market  have  led  to  increased 
expectations  by  investors,  issuers  and 
broker-dealers  of  Nasdaq  securities 
generally,  and  Nasdaq  National  Market 
securities,  in  particular.  Today,  these 
particif>ants  expect  safeguards  in 
Nasdaq  comparable  to  tlie  exchange 
markets.  The  NASD  believes  that 
implementation  of  the  principal  Pollack 
Report  recommendations  have  not 
adequately  provided  these  safeguards. 

The  NASD  and  commenters  have 
presented  evidence,  albeit  anecdotal,  of 
continuing  problems  of  short  selling  in 
the  OTC  market.  In  addition,  the 
Commission  recognizes  that  without  a 
sliort  sale  rule  for  Nasdaq,  the  NASD  is 
competitively  disadvantaged.  The 
exchange  markets  can  and  do  attract 
issuers  and  investors  with  claims  that 


Release  No.  26694  (Apr.  4. 1909)  54  FR  14404  (Apr. 
11. 1989)  (approval  of  File  No.  SR-NASD-67-10). 

5J  NASD  Manual.  Rules  of  Fair  Practice.  An.  111. 
Sec.  41  (CX:H)  1  2200A.  Securities  Exchange  Act 
Release  No.  23855  (Dec  1. 1986).  51  FR  44170  (Dec 
8.  1986)  (approval  of  File  No.  SR-NASD-66-30). 

"  NASDManual.  tJniionn  Practice  Code.  Sec  71. 
(CCH)  1  3571.  Securities  Exchange  Act  Release  No. 
32632  duly  14.  1993).  58  FR  39072  (Julv  21.  1993) 
(File  No.  SR-NASD-90-30). 

*^See supra  note  47. 

'*17CFR240.10b-21. 


their  markets  protect  against  potential 
short  selhng  abuse.  In  1975,  Congress 
specifically  found  that  the  interests  of 
the  public,  the  protection  of  investors 
and  the  maintenance  of  fair  and  orderly 
markets  are  furthered  by  fair 
competition  between  the  exchange 
markets  and  the  OTC  market.*'  Thus, 
recognizing  the  potential  for  problems 
assocjated  with  short  selling,  the 
changing  expectations  of  Nasdaq  market 
participants  and  the  competitive 
disparity  between  the  exchange  markets 
and  the  OTC  market,  the  Commission 
believes  that  regulation  of  short  selling 
of  Nasdaq  National  Market  securities  is 
consistent  with  the  Act. 

2.  The  Design  of  the  Proposed 
Restrictions 

Having  determined  that  .some 
regulation  of  short  selling  of  Nasdaq 
National  Market  securities  is  consistent 
with  the  Act,  the  Commission  must 
determine  whether  the  proposed  design 
of  that  regulation  is  consistent  with  the 
Act.  The  Commission's  tick-test  restricts 
short  selling  based  on  the  most  recent 
sale  price  in  the  particular  security.  This 
is  a  logical  approach  in  the  auction 
market  environment  where,  generally, 
transactions  in  a  given  security  are 
executed  at  one  location  and, 
consequently,  are  typically  reported 
sequentially. 

Notwithstanding  the  advances  over 
the  past  fifteen  years  in  trade  reporting 
of  Nasdaq  securities,  the  NASD  is  not 
convinced  that  a  tick-test  would  be 
appropriate  for  Nasdaq  short  sale 
regulation.  In  Nasdaq,  the  average 
security  has  more  than  ten  market 
makers.  With  many  trades  occurring 
over  the  telephone  and  transaction 
reporting  occurring  up  to  ninety 
seconds  after  execution,  the  sequence  in 
which  trades  are  reported  may  not 
always  reflect  the  sequence  in  wfiich  the 
trades  occurred.  Thus,  the  NASD 
believes  that  differences  between  trade 
reporting  in  the  auction  markets  and  the 
competing  dealer  market  warrant 
consideration  of  a  different,  although 
analogous,  approach  to  short  sale 
regulation. 

The  NASD's  rule  also  differs  from  the 
Commission's  short  sale  rule  by 
providing,  under  certain  circumstances, 
a  market  maker  exemption;  under  the 
Commission's  rule,  which  generally 
applies  only  to  the  auction  markets, 
specialists  do  not  enjoy  an  exemption. 
The  NASD  believes  that  a  market  maker 
exemption  is  justified,  considering  the 
inherent  differences  between  its 
competing  dealer  market  and  the 
auction  markets.  In  particular,  unlike 


"  15  U.S.C  7ek-l(aKlKC«ii). 
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competing  market  m^ers,  specialists 
have  a  monopoly  over  the  securities  in 
which  they  trade  and  axe  able  to  call 
trading  halts  in  respxifeise  to  excessive 
volatility  or  order  imbalances. 

The  Commission  believes  that  the 
NASD's  short  sale  bid-test,  including 
the  market  maker  exe^mptions,  is  a 
reasonable  approach  to  short  sale 
regulation  of  Nasdaq  National  Market 
securities  and  reflect!  the  realities  of  its 
market  structure.  Tha  Commission 
believes,  however,  that  experience  with 
the  NASD's  bid-test  may  raise  issues 
that  require  reconsideration  of  some  or 
all  elements  of  the  proposal.  The 
Commission  is  sensit  ve  to  commenters' 
concerns  about  effici<  ncy  and  liquidity 
in  the  market.  The  Cc  mmission 
acknowledges,  based  in  large  part  on  the 
arguments  raised  by  ( ommenters,  that 
there  will  be  opportu  lities  for  market 
makers  to  control  she  rt  selling  by 
moving  their  bids.**  '  "he  Commission  is 
also  concerned  that  tl  e  bid-test  may 
restrict  non-abusive  s  lort-selling  for 
lengthy  periods  of  tin  e  when  the  bid  is 
stable  after  a  down-bid. ^^ 

In  addition,  questions  remain  about 
whether  market  make  r  exemptions  from 
these  restrictions  are  lecessary  on  an 
ongoing  basis.  It  is  w(  irth  noting  that 
specialists  and  other  market  makers  do 
not  enjoy  similar  exenptions  from  the 
Commission's  short  sile  rule  for  listed 
securities  under  Rule  lOa-1.  With 
respect  to  the  market  naker  exemption, 
commenters  have  raised  concerns  about 
one  of  the  conditions  of  the  proposed 
exemption,  which  rec  uires  that  at  least 
50%  of  a  market  mak(  r's  quote  updates 
be  accompanied  by  ai  execution.  The 
Commission  acknowl  ;dges  that  this 
requirement  may  deciease  pricing 
efficiency  by  discours  ging  market 
makers  from  updating  their  quotes  in 
response  to  external  events.  Moreover, 
the  Commission  is  concerned  that  this 
requirement  could  di<  courage  market 
makers  from  exposing  customer  orders 
in  their  quotes.  The  C  }mmission  has 
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^"We  note,  however,  that 
provision  (conditioning  n)a4iet 
on  at  least  50%  of  quote  u, 
acconipanied  by  execution* 
market  makers  from  lowerir  5 
short  selling. 

**The  Commission  notes 
exposure  of  customer  limit 
alleviate  the  restrictiveness 
opportunities  for  customers 
quotes.  Increased  transparerjcy 
ability  of  maxket  makers  to 
lowering  their  bids.  In  this 
Commission's  Division  of  h^ket 
recently  recommended  that 
the  display  of  limit  orders  1 
better  than  the  best  Nasdaq 
Market  Regulation.  Market 
CutrenI  Equity  Market  Devehpmen 
ilanuary  1994)  {" Market  200^) 
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he  rule  includes  a 
maker  exemption 
being 
that  could  discourage 
their  bids  to  limit 


hat  facilities  for 
( rders  in  Nasdaq  would 
f  the  rule  by  increasing 
10  trade  between  the 
would  also  limit  the 
itstrict  short  selling  by 
r  tgard,  the 

Regulation 
he.  NASD  encourage 
Nasdaq  stocks  that  are 
^uote.  See  Division  of 
An  Examination  of 
ts  at  rv-6 
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long  encouraged  the  display  of  customer 
orders  with  prices  better  than  the 
interdealer  quotes,^  and  will  scrutinize 
the  effects  of  this  requirement  on 
transparency  for  customer  orders. 

During  the  eighteen-month  temporary 
approval  period  for  the  proposal,  the 
Commission  and  the  NASD  will  have  an 
opportunity  to  study  the  effects  of  the 
bid-test  and  market  marker  exemptions, 
and  to  determine  whether  the  bid-test 
and  exemptions  are  practicable  and 
necessary  on  an  ongoing  basis.**  The 
Commission  expects  the  NASD  to 
monitor  the  effects  of  its  short  sale  rule 
on  a  continuing  basis  during  the  first  12 
months  of  effectiveness,  and  expects  a 
full  report  as  soon  as  practicable 
thereafter.  In  particular,  the  NASD's 
study  should  address  the  following 
issues: 

•  Effectis  on  Amount  of  Short-Selling: 
As  noted,  the  bid-test  will  lead  to 
prohibitions  of  short  selling  for  longer 
time  intervals  than  would  a  transaction 
price  tick-test.  The  study  should 
provide  data  on  the  length  of  these 
intervals.  In  addition,  the  study  should 
evaluate  the  amount  of  non-market 
maker  short  selling  permitted  under  the 
rule,  the  extent  of  short  selling  by 
market  makers  exempt  from  the  rule, 
and  any  incidents  of  perceived  "abusive 
short  selling." 

•  Spreads  and  Volatility:  The  NASD 
has  asserted  that  "abusive  short  selling" 
has  increased  volatility  and  spreads  in 
Nasdaq  stocks.  The  study  should 
evaluate  the  effects  of  the  rule  on 
spreads  and  volatility. 

•  Potential  Bid  Manipulation:  As 
noted,  the  rule  provides  market  makers 
with  the  opportunity  to  control  short 
selling  by  moving  their  bids.  The  study 
should  evaluate  whether  the  behavior  of 
bid  prices  has  been  significantly  altered 
by  the  rule.  Specifically,  the  study 
should  compare  the  average  time  that 
short  sales  are  prohibited  after  the  rule 
is  in  place  relative  to  the  average  time 
short  sales  would  have  been  prohibited 
in  the  period  prior  to  effectiveness,  had 
the  rule  been  in  place. 

•  Minimum  Increment  for  Allowable 
Sales  Above  the  Bid:  The  study  should 
review  the  effects  of  permitting  short 
selling  based  on  a  minimum  bid 
increment  of  1/16." 


iOOO: 


"See  e.g..  Market  2000  Report,  at  IV-6  (the 
NASD  should  "consider  encouraging  the  display  of 
limit  orders  in  Ivlasdaq  slocks  that  are  better  than 
the  best  Nasdaq  quote  *  *   '"\. 

»'Thi8  ift-momh  pilot  period  also  enables  the 
Com-mission  and  the  NASD  to  consider  other 
alternatives  to  the  rule.  See  eg.  supra  Comment 
section  of  this  order. 

•-In  this  regard,  the  Commission  notes  that 
various  proprietary  trading  systems  may  allow  for 
Rner  pricing  intervals. , 


V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  has  determined  that  the 
NASD's  proposed  short  sale  rule  is 
designed  to  prevent  manipulative  acts 
and  practices  and  protect  investors  and 
the  public  interest,  and  that  these  goals, 
on  balance,  outweigh  any  negative 
effects  the  rule  may  have  on  the  market 
for  Nasdaq  National  Market  securities. 

Accordingly,  the  Commission  finds 
that  the  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD  and, 
in  particular.  Sections  15A(b)(6), 
15A(b)(9).  and  15A(b)(ll).  In  addition, 
the  Commission  finds  that  the  rule 
change  is  consistent  with  the 
Congressional  objectives  for  the  equity 
markets,  set  out  in  Section  llA,  of 
achieving  more  efficient  and  effective 
market  operations,  fair  competition 
among  brokers  and  dealers,  and  the 
economically  efficient  execution  of 
investor  orders  in  the  best  market. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
instant  rule  change  SR-NASD-92-1 2 
be,  and  hereby  is,  approved,  effective 
September  6,  1994,  on  a  temporary 
eighteen-month  basis  through  March  .5, 
1996. 

By  the  Commission. 
Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-16372  Filed  7-6-94;  8:45  am) 
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[Release  No.  34-  34276;  File  No.  SR-PSE- 
94-8] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relatyig  to 
Amendmefits  to  Its  Listing  Fee 
Schedule  for  Listed  Companies 

June  29.  1994. 

On  March  8, 1994,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act ")  >  and  Rule  19  8b-^ 
thereunder,^  a  proposed  rule  change  to 
amend  its  original  listing  fee,  processing 
and  fee  and  annual  maintenance  fee. 

The  proposed  rule  change  was 
notified  in  Securities  Exchange  Act 
Release  No.  33928  (April  19.  1994),  59 
PR  21793  (April  26. 1994).  No 
comments  were  received  on  the 
proposal.  J 


The  PSE  is  amending  its  fees  for  listed 
companies.  Specifically,  the  Exchange  is 
increasing  its  original  listing  fee  for  the 
common  stock  of  exclusively  listed 
companies  from  $10,000  to  $20,000.  In 
addition,  the  Exchange  is  increasing  its 
initial  processing  fee,  applicable  to  ail 
original  listing  applications,  from  $250 
to  $500.  Finally,  the  Exdiange  is 
increasing  its  annual  maintenance  fee 
for  exclusively  listed  companies  from 
$1,000  to  $2,000.  Dually  listed  equity 
securities  would  continue  to  be  chained 
$10,000  for  original  listings,  and  $1,000 
for  the  annual  maintenance  fee  (for  one 
issue).' 

The  Exchange  states  that  the  fee 
increases  are  designed  to  offset  rising 
costs  associated  with  maintaining  listing 
services  and  related  overhead 
expenses.'* 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  with  the 
requirements  of  Section  6  of  the  Act.* 
More  specifically,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  B(b)(4)  of  the 
Act  which  requires  that  the  rules  of  an 
exchange  assure  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges  among  members,  issuers,  and 
other  persons  using  its  facilities.  The 
Commission  notes  that  an  increase  in 
the  PSE's  listing  fees  was  last  approved 
in  1991.*  Moreover,  the  current 
increases  do  not  place  an  excessive 
allocation  of  Exchange  fees  on  its 
issuers  as  opposed  to  members  and 
other  persons  using  its  facilities. 
Accordingly,  the  Commission  believes 
that  it  is  appropriate  to  approve  the 
proposed  rule  change. 

The  Commission  believes  that  it  is 
appropriate  for  the  Exchange  to  charge 
greater  original  listing  fees  for  exclusive 
listings  as  opposed  to  dual  listings  due 
to  the  additional  costs  incident  to 
maintaining  exclusive  listings.  For 
example,  with  respect  to  exclusively 
listed  companies,  the  Exchange  may 
incur  additional  costs  for.  among  other 


M5U.S.a78s(b)(l)(1988). 
^17  CFR  240.19b-2  (1994). 


^The  Exchange  stated  thai  for  rtie  purposes  of  this 
amendinant.  an  equity  aecurity  is  dually  listed  if  it 
is  listed  on  both  the  PSE  and  either  the  New  York 
Stock  Exchange.  Inc.  ("NYSE")  or  the  American 
Stock  Exchange.  Inc.  ("Amex").  An  equity  security 
U  exclusively  listed  for  parpose*  of  this  amendment 
if  H  is  listed  on  the  PSE  and  not  om  eithar  the  NYSE 
or  the  AmeK. 

*  The  Complete  schedule  of  fee  changes  is 
contained  in  Exhibit  A  to  Pile  Na  SR-PSE-94-*. 

M5US.C78f(19e8). 

«  See  Securities  Exchange  Act  Release  No.  29882 
(October  29.  1991).  96  FR  57028  (Octobsr  29.  1991) 
(order  approving  File  No.  SR-.PSE-91-291 
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The  PSE  is  amending  iU  fees  for  listed 
companies.  Specifically,  the  Exchange  is 
increasing  its  original  listing  fee  for  the 
common  stock  of  exclusively  listed 
companies  from  $10^0  to  $20,000.  In 
addition,  the  Exciiange  is  increasing  its 
initial  processing  fee.  applicable  to  all 
original  listing  applications,  from  $250 
to  $500.  Finally,  the  Exdiange  is 
increasing  its  annual  maintenance  fee 
for  exclusively  listed  companies  from 
$1,000  to  $2,000.  Dually  listed  equity 
securities  would  continue  to  be  chaiged 
$10,000  for  original  listings,  and  $1,000 
for  the  annual  maintenance  fee  (for  one 
issue).' 

The  Exchange  states  that  the  fee 
increases  are  designed  to  olTset  rising 
costs  associated  with  maintaining  listing 
services  and  related  overhead 
expenses.* 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  with  the 
requirements  of  Section  6  of  the  Act.* 
More  specifically,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6(b)(4)  of  the 
Act  which  requires  that  the  rules  of  an 
exchange  assure  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges  among  members,  issuers,  and 
other  persons  using  its  facilities.  The 
Commission  notes  that  an  increase  in 
the  PSE's  listing  fees  was  last  approved 
in  1991.*  Moreover,  the  current 
increases  do  not  place  an  excessive 
allocation  of  Exchange  fees  on  its 
issuers  as  opposed  to  members  and 
other  persons  using  its  facilities. 
Accordingly,  the  Commission  believes 
that  it  is  appropriate  to  approve  the 
proposed  rule  change. 

The  Commission  believes  that  it  is 
appropriate  for  the  Exchange  to  charge 
greater  original  listing  fees  for  exclusive 
listings  as  opposed  to  dual  listings  due 
to  the  additional  costs  rnciderrt  to 
maintaining  exclusive  listings.  For 
example,  with  resf>ect  to  exclusively 
listed  companies,  the  Exchange  may 
incur  additional  costs  for,  among  other 


^The  Exchange  stated  that  for  the  purposes  of  this 
amendrnent.  an  equity  security  is  dualiy  listed  if  it 
is  listed  on  both  the  PSE  and  either  the  New  York 
Stock  Exchange.  Inc.  ("NYSE")  or  the  American 
Stock  Exchange.  Inc.  (-Amex'l.  An  equity  security 
is  exclusively  listed  for  pwposM  of  this  amendment 
if  It  is  listed  on  the  PSE  and  not  on  either  the  NYSE 
or  the  AmeK. 

^  The  Complete  schedule  of  fee  changes  is 
contained  in  Exhibit  A  to  Pile  Na  SR-PSE-94-e. 

'15US.C78f(19e8). 

*  See  Securities  Exchange  Act  Release  No.  29882 
(October  29.  199T).  96  FR  57028  (Octobw  29.  1991) 
(order  approving  File  No.  SR-PSE-91-291. 


things,  monitoring  the  company  for 
corporate  developments. 

The  Commission  further  finds  that  the 
fees  are  reasonable  because  the 
Exchange  has  proposed  the  increases  to 
offset  rising  costs  associated  with 
maintaining  listing  services  and  related 
overhe~d  expenses.  Accordingly,  the 
Commission  beUeves  that  it  is 
appropriate  to  approve  the  proposed 
rule  change. 

It  is  therefore  ordered,  pursuant  to 
Section  19{b){2)  of  the  Act,''  that  the 
proposed  rule  change  (SR-PSE-94-6)  is 
approved. 

For  the  Conimission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorify.8 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  94-16373  Filed  7-6-94;  8:45  ami 
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SMALL  BUSINESS  AOMINISTRATIOfJ 

Reporting  and  Recordkeeph>g 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
August  8, 1994.  If  you  intend  to 
comment  but  cannot  prepare  cximments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies 

Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer  Cleo 
Verbillis,  Small  Business 
Administration,  409  3RD  Street,  SW., 
5th  Floor,  Washington,  DC  20416. 
Telephone:  (202)  205-6629. 
OMB  Reviewer  Donald  Arbuckle,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building. 
Washington.  DC  20503. 


Title:  SBA  Counseling  Evaluation. 

Form  No.  SBA  Form  1419. 

Frequency:  Annually. 

Description  of  Respondents:  Small 
business  clients. 

Annual  Responses:  31,208. 
Annual  Burden:  20,402. 

Dated:  July  1.1994. 
Geo  Verbillis, 

Chief.  Administrati^v  Information  Branch. 
[FR  Doc.  94-16450  Filed  7-6-94;  8:45  amj 
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[Application  No.  99000127] 

Pacific  Northwest  Partners  SBIC.  LP; 
Filing  of  An  Application  for  a  License 
To  Operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1994))  by  Pacific 
Northwest  Partners  SBIC.  L.P.,  Suite 
800.  Koll  Center  Bellevue.  500 — 108th 
Avenue  N.E..  Bellevue,  MA  96004,  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958. 
as  amended.  (15  U.S.C.  et  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

The  initial  investors  and  their  percent 
of  ownership  of  the  Applicant  are  as 
follows: 


• 

Name 

Per- 
cent- 
age of 
owner- 
ship 

General  Partner: 
KerteszAft/Jght  Partnership,  500— 
108th   Avenue    NE.,    Bellevue. 
WA  98004 

1  0 

Limited  Partners  

990 

No  single  Limited  Partner  owns  a 
10%  or  larger  partnership  interest. 

Pacific  Northwest  Partners  SBIC,  LP. 
will  be  managed  by  PNP  Management, 
Inc.  The  offices  and  directors  of  PNP 
Management,  Inc.  are: 


'  15  U.S.C  78«(bn2)  (1988). 

"  17  CFR  200JtO-3UMl2)  (1«94). 
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Federal  Register  / 


Name 


Relation- 

sMp  to 

manager 


Theodore  M.  Wight, 
5302— 143rd  Ave- 
noe  SE,  BeBevue, 
WA  98006. 

Louis  R.  Kertesz.  5606 
Lakeview  Drive  NE, 
ApartnDent  D, 
Ktrkland,  WA  98003. 


The  applicant  will 
with  capitalization  oflappro 
$10.6  million  and  wil 
debt  and  equity  financings 
small  business  conceips 
will  invest  primarily 
Northwest. 

Matters  involved  in 
consideration  of  the 
the  general  business 
character  of  the  pro 
management,  and  the 
successful  operations 
company  under  their 
including  profitabilitj 
soundness  in  accordafi 
and  Regulations. 

Notice  is  hereby  givten 
may,  not  later  than  30 
date  of  publication 
submit  vvrritten  comments 
proposed.  SBIC  to  the 
Administrator  for  Investment 
Business  Administrat 
SVV,  Washington,  DC 

A  copy  of  this  Noti 
published  in  a  newspaper 
circulation  in  Seattle 

(Catalog  of  Federal  Demist 
Programs  No.  59  0llT 
Investment  Companies) 
Dated:  June  28,  1994. 
Robert  D.  Stillman, 
Associate  AdministratoiVor 
jFR  Doc  94-16452  Filcc 
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Reporting  and  Recordkeeping 
Requirements  Under lOMB  Review 


ACTION:  Notice  of 
Requirements  Submit 


Rep  )rt 


part 


SUMMARY:  Under  the 
Paperwork  Reduction 
Chapter  35),  agencies 
submit  proposed  re 
recordkeeping  requi 
review  and  approval, 
notice  in  the  Federal 
the  public  that  the 
such  a  submission. 


President 


Vice-Presi- 
dent. 


Per- 
cent- 
age 
owner- 
ship of 
man- 
ager 


50 


50 


that  any  person 
days  from  the 
is  Notice, 
on  the 
!\ssociate 

Small 
on,  409  3rd  Street. 
^0416. 
will  be 
of  general 
Washington. 
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are  required  to 
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md  to  publish  a 
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ag«  ncy  has  made 


DATES:  Comments  should  be  submitted 
August  8, 1994.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3d  Street,  SW., 
5th  floor,  Washington,  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Donald  Arbuckle,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Title:  Quarterly  Guaranty  Loan  Status 
Report. 

Form  No.:  SBA  1175. 

Frequency:  Quarterly. 
-    Description  of  Respondents:  SBA 
Guaranty  Lenders. 

Annual  Responses:  430.528. 

Annual  Burden:  19.804. 

Dated;  June  8, 1994. 
Cleo  Verbillis, 

Chief,  Administrative  Information  Branch. 
IFR  Doc.  94-16451  Filed  7-6-94;  8:45  am) 

BILI.ING  CODE  802S-01-M 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying, 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
by  August  8, 1994.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 


FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street.  SW., 
5th  floor,  Washington,  DC  20416, 
Telephone:  (202)  205-6629 

OMB  Reviewer:  Donald  Arbuckle,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503 

Title:  Survey  of  Regulatory  Cost  Burdens 

Form  No.:  N/A 

Frequency:  One-Time 

Description  of  Respondents:  Small 
business  owmers 

Annual  Responses:  360 

Annual  Burden:  120 

Dated:  June  10, 1994. 
Cleo  Verbillis, 

Chief,  Administrative  Information  Branch. 
|FR  Doc.  94-16356  Filed  7-6-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  21-298;  Detecting 
and  Reporting  Suspected  Unapproved 
Parts 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  armounces  the 
availability  of  proposed  Advisory 
Circular  (AC)  21-29B,  Detecting  and 
Reporting  Suspected  Unapproved  Parts. 
The  proposed  AC  21-29B  updates  the 
information  and  guidance  tojhe 
aviation  community  for  detecting  and 
reporting  suspected  unapproved  aircraft 
parts,  and  includes  procedures  for 
referral  of  such  reports  to  the 
appropriate  Federal  Aviation 
Administration  Office.  The  proposed 
AC  provides  revised  definitions  of 
approved,  acceptable,  and  unapproved 
parts  when  used  in  conjunction  with    ^ 
this  AC.      . 

DATES:  Comments  submitted  must 
identify  the  proposed  AC  21-29B  File 
Number,  PO-220-0444,  and  be  received 
August  8,  1994. 

ADDRESSES:  Copies  of  the  proposed  AC 
21-29B  can  be  obtained  from  and 
comments  sent  to  the  following:  Federal 
Aviation  Administration,  Production 
Certification  Branch,  AIR-220,  Aircraft 
Manufacturing  Division,  Aircraft 
Certification  Service,  800  Independence 
Avenue  SW.,  Washington,  DC  20591 
(202)267-8361. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  AC  provides  information  and 


guidance  to  the  aviation  community  for 
detecting  and  reporting  suspected 
unapproved  aircraft  parts,  and  includes 
procedures  for  referral  of  such  reports  to 
the  appropriate  Federal  Aviation  - 
Administration  (FAA)  office.  This  AC 
also  includes  a  revised  FAA  Form  8120- 
11,  Suspected  Unapproved  Part 
Notification,  which  provides  a 
standardized  method  of  reporting 
suspected  unapproved  parts  to  the  FAA. 
The  guidance  is  relevant  to  any  member 
of  the  aviation  community  concerned 
with  installation  of  parts,  including 
repair  stations  and  manufacturers  of 
aeronautical  products. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  oil  proposed  AC  21-29B  listed 
in  this  notice  by  submitting  such 
written  data,  views,  and  arguments  as 
they  desire  to  the  aforementioned 
address.  All  communications  received 
on  or  before  the  closing  date  for 
comments  will  be  considered  by  the 
Director,  Aircraft  Certification  Service, 
before  issuing  the  final  AC. 

Comments  received  on  the  proposed 
AC  21-29B,may  be  examined  before  and 
after  the  comment  closing  date  in  Room  . 
815,  FAA  Headquarters  Building  (FOB- 
lOA),  600  Independence  Avenue  SW., 
Washington,  DC  20591,  between  8:30 
a.m.  and  4:30  p.m^  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC  on  June  30. 
1994,  ' 

Frank  P.  Paskiewicz, 

Manager,  Airworthiness  Certification  Branch. 
IFR  Doc.  94-16414  Filed  7-6-94;^8:45  am] 
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Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Chicago 
O'Hare  international  Airport,  Chicago, 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application.  '  - 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  PFC 
at  Chicago  O'Hare  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFRpart  158). 
DATES:  Comments  must  be  received  on 
or  before  August  8, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 


guidance  to  the  aviation  community  for 
detecting  and  reporting  suspected 
unapproved  aircraft  parts,  and  includes 
procedures  for  referral  of  such  reports  to 
the  appropriate  Federal  Aviation 
Administration  (FAA)  office.  This  AC 
also  includes  a  revised  FAA  Form  8120- 
11,  Suspected  Unapproved  Part 
Notification,  which  provides  a 
standardized  method  of  reporting 
suspected  unapproved  parts  to  the  FAA. 
The  guidance  is  relevant  to  any  member 
of  the  aviation  community  concerned 
with  installation  of  parts,  including 
repair  stations  and  manufacturers  of 
aeronautical  products. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  ori  proposed  AC  21-29B  listed 
in  this  notice  by  submitting  such 
written  data,  views,  and  arguments  as 
they  desire  to  the  aforementioned 
address.  All  communications  received 
on  or  before  the  closing  date  for 
comments  will  be  considered  by  the 
Director,  Aircraft  Certification  Service, 
before  issuing  the  final  AC. 

Comments  received  on  the  proposed 
AC  21-29B.may  be  examined  before  and 
after  the  comment  closing  date  in  Room  . 
815.  FAA  Headquarters  Building  (FOB- 
lOA),  800  Independence  Avenue  SW., 
Washington,  DC  20591,  between  8:30 
a.m.  and  4:30  p.m^  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC  on  June  30, 
1994,  ' 

Frank  P.  Paskiewicz, 

Manager.  Ain\-orthiness  Certification  Branch. 
IFR  Doc.  94-16414  Filed  7-6-94;^8:45  am] 
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Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Chicago 
O'Hare  International  Airport,  Chicago, 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  PFC 
at  Chicago  O'Hare  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFRpart  158). 
DATES:  Comments  must  be  received  on 
or  before  August  8. 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
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in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300 East  Devon 
Avenue,  room  258,  Des  Plaines.  IL 
60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  David  R. 
Mosena,  Commissioner  of  the  City  of 
Chicago  Department  of  Aviation  at  the 
following  address:  O'Hare  International 
Airport.  P.O.  Box  66142,  Chicago,  IL 
60666. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Chicago  Department  of  Aviation  under 
§158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Louis  H.  Yates,  Manager,  Chicago 
Airports  District  Office,  2300  East 
Devon  Avenue,  room  248,  Des  Plaines. 
IL  60018,  (708)  294-7335.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Chicago  O'Hare 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  June  13, 1994,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Chicago  Department  of 
Aviation  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  September  10, 
1994. 

The  following  is  a  brief  overview  of 
the  application: 
Level  of  the  PFC:  $3.00 
Actual  charge  effective  date:  September 

1, 1993 
Proposed  charge  expiration  date: 

February  1,  2000 
Total  approved  net  PFC  revenue: 

$500,418,285.00 
Proposed  additional  collection: 

$28,765,492.00 
Brief  description  of  proposed  projects: 
Airport  Rescue  &  Fire  Fighting 
Facility;  Scenic  Hold  Pad;  Radio 
Alarm  Call  Box  System;  Overlay 
Lower  Level  Roadway;  and  Install 
Permanent  Noise  Monitoring 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 


listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Chicago  Department  of  Aviation. 

Issued  in  Des  Plaines.  Illinois  on  June  27, 
1994. 

Benito  DeLeon, 

Manager,  Planning/Programming  Branch, 
Great  Lakes  Region. 

IFR  Doc.  94-16416  Filed  7-6-94;  8:45  am) 

BILLING  CODE  4910-13-M 


Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  The  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Greater  Peoria  Regional  Airport, 
Peoria,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Greater  Peoria 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFRpart  158). 

DATES:  Comments  must  be  received  on 
or  before  August  8,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  East  Devon 
Avenue.  Room  258,  Des  Planes,  IL 
60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  VV.  Ron 
Burling,  Director  of  the  Greater  Peoria 
Airport  Authority  at  the  following 
address:  6100  VV' Everett  M.  Dirksen 
Pkwy,  Peoria,  IL  61607. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Greater 
Peoria  Airport  Authority  under  §  158.23 
of  part  158.    , 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Louis  H.  Yates.  Manager  Chicago 
Airports  District  Office.  2300  East 
Devon  Avenue,  room  258.  Des  Plaines. 
IL.  60018.  (708)  294-7335.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
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comment  on  the  appHcation  to  impose 
and  use  the  revertue  from  a  PFC  at 
Greater  Peoria  Regional  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Oipnibus  Budget 
Reconciliation  Aqt  of  1990)  (I*ub.  L. 
101-508)  and  par  158  of  the  Federal 
Aviation  Regulati  ins  (14  CFR  part  158). 

On  June  8,  199> ,  the  FAA  determined 
that  the  applicatic  n  to  impose  and  use 
the  revenue  from  »  PFC  submitted  by 
Greater  Peoria  Aii  port  Authority  was 
substantially  com  )lete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  app  rove  or  disapprove  the 
application,  in  wl  ole  or  in  part,  no  later 
than  September  8  1994. 

The. following  i:  i  a  brief  overview  of 
the  application: 

Level  ofthepropc^d  PFC:  S3.00 
Proposed  charge  i  ffective  date: 

November  1.  19  34 
Proposed  charge  t  xpiration  date:  May 

31.2001 
Total  estimated  P  ^C  revenue: 

S4.104.719.00 
Brief  description  <  /  proposed  projectlsh 
Access  Control  an  i  Security  System 
Sprinkler  and  Firt  Control  Suppression 

&  Monit.'iing 
Runway  4/22  Extt  nsion 
Power  fine  Reloca  ion 
Land  Acquisition 
Security  Fence 
Airfield  Signage 

St.  John's  Church  Soundproofing 
1500  Gallon  Fire 'ruck 
Snow  Sweeper/Br  )om 
Passenger  Lift  Dev  ice. 
Class  or  classes  o)  air  carriers  which  the 

puhhc  agency  h  is  requested  not  be 

required  to  collt  ct  PFCs:  None 

Any  person  ma}  inspect  the 
npplication  in  per  on  at  the  FAA  office 
listed  above  undei  FOR  FURTHER 
INFORMATION  CONTi  ICT 

In  addition,  any  person  may,  upon 
request,  inspect  th  3  application,  notice 
and  other  docume  its  germane  to  the 
application  in  per  on  at  the  Ci-eater 
-Peoria  Airport  Au:  horify. 

Issued  in  r?'s  Plaii  es.  Illinois  on  June  27. 

Benito  DcLeon. 

Mnnager.  Planning/l  ro^umming  Bninih: 
Cireat  Lukes  Report. 

|FR  rVx:.  94-16415  F  \f6  7-4>-94:  «:45  ara) 
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Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Us*  the  Revenue  From 
a  Passenger  Faclljty  Charge  (PFC)  at 
Falls  IntemationaC  Airport, 
International  FallSL  MN 

AGENCY:  Federal  A  iriation 
Administration  (R I  A).  DOT. 


IMI 


ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
applicati<»i  to  imp>ose  and  use  the 
revenue  from  a  PFC  at  Falls 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  8,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Minneapolis  Airports 
District  Office,  6020  28th  Avenue  South, 
Room  102,  Minneapolis,  Minnesota 
55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Myma 
Ahlgren,  Secretary  of  the  International 
Falls-Koochiching  County  Airport 
Commission  at  the  following  address: 
P.O.  Box  392,  International  Falls, 
Minnesota  56649. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comrnents 
previously  provided  to  the  International 
Falls-Koochiching  County  Airport 
Commission  under  §  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  D.  Benson,  Manager, 
Minneapolis  Airports  District  Office, 
6020  28th  Avenue  South,  Room  102, 
Minneapolis,  Minnesota  55450,  (612) 
725-4221.  The  application  may  be 
reviewed  in  f)erson  at  this  same 
location. 

SUPPt.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Falls 
International  Airport  under  the 
provisions  of  the  Aviation  Safet>'  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  1589  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  June  16, 1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Liternational  Falls- 
Koochiching  County  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  September  24, 
1994. 

The  following  is  a  brief  overview  of    . 
the  application. 
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Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1, 1994. 

Proposed  charge  expiration  date: 
December  1, 1998. 

Total  estimate  PFC  revenue:  5245,280. 

Brief  description  of  proposed 
projectfs):  Pavement  Crack  Repair, 
Airfield  Guidance  Signs;  PFC 
Administration:  Pavement 
Rehabilitation;  Master  Plan  Update;  Lift 
for  Mobility-Impaired  Passengers. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office- 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  [>erson  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
International  Falls-Koochiching  County 
Airport  Commission.  . 

Lssued  in  Dt?s  Plaines.  Illinois  on  luhe  27, 
1994. 

Benito  DeLeon, 

Manager,  Planning/Programming  Branch, 
Great  Lakes  Region. 

[FR  Doc.  94-16417  Filed  7-6-94;  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Cultural  Property  Advisory  Committee; 
Meetings 

AGENCY:  United  States  Information 
Agency. 

action:  Notice  of  Meeting  of  the 
Cultural  Property  Advisory  Committee. 

SUMMARY:  The  Cuhural  Property 
Advisory  Committee  will  meet  on 
Tuesday,  July  19,  1994,  from  9.AM  to 
approximately  3:30  PM,  USIA 
headquarters,  301  4th  Street  SVV.,  room 
840  and  room  849  (afternoon  session), 
Washington,  DC. 

The  meeting's  agenda  will  include 
deliberation  of  whether  to  extend  an 
emergency  import  restriction  (imposed 
under  the  Convention  on  Cultural 
Property  Implementation  Act,  Public 
Law  97-446, 19  U.S.C.  2601  et  al)  on 
archaeological  material  from  the  Peten 
Region,  (Guatemala.  Since  discussion  of 
this  matter  will  involve  information  the 
premature  disclosure  of  which  would 
likely  frustrate  implementation  of 
proposed  actions  and  policies,  this 
portion  of  the  meeting  will  be  closed 
pursuant  to  5  U.S.C  552bf(c)(9)(B)  and 
19  U.S.C.  2605(h). 

The  Committee's  agenda  will  also 
include  a  discussion  of  whether  there  is 


a  need  for  special  ethical  criteria  for  the 

Committee.  This  portion  of  the  meeting  1 

will  be  open  to  the  public  and  will  take  J 

place  beginning  approximately  1:30  PM.  - 

Due  to  security  requirements  and  | 

limited  space,  persons  wishing  to  attend  j 

should  telephone  (202)  619-6612  by  5  ( 
PM  on  Friday.  July  15. 1994.  A  list  of 

public  attendees  will  be  posted  at  the  ' 

security  desk  of  USIA  in  order  to  , 

facilitate  access  to  the  meeting' room.  j 
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a  need  for  special  ethical  criteria  for  the 
Committee.  This  portion  of  the  meeting 
will  be  open  to  the  ptibHc  and  will  take 
place  beginning  approximately  1:30  PM. 
Due  to  security  requirements  and 
limited  space,  persons  wishing  to  attend 
should  telephone  (202)  619-6612  by  5 
PM  on  Friday,  July  15, 1994.  A  list  of 
public  attendees  will  be  posted  at  the 
security  desk  of  USIA  in  ordej  to 
facilitate  access  to  the  meeting' room. 


Dated:  June  30. 1994. 

Penn  Kembie, 

Deputy  Director.  United  States  Information 
Agency. 

Determination  To  Close  the  Meeting  of 
the  Cultural  Property  Advisory 
Committee 

luly  19. 1994. 

In  accordance  with  5  U.S.C. 
552b(c)(9)(B).  and  19  U.S.C.  2605(h),  I 
hereby  determine  that  the  portion  of  the 
Cultural  Property  Advisory  Committee- 


meeting  on  July  19. 1994,  devoted  to 
deliberations  about  f>ossib!e  extension 
of  the  emergency  import  restriction  on 
archaeological  material  from  the  Peten 
region  of  Guatemala,  may  be  closed  to 
the  public. 

DiJtud:  June  30.  1994. 

Penn  Kembie, 

Depiity  Director,  United  Stutes  Information 
Agency. 

IFR  Doc.  94-16392  Filed  7-6-94;  8:45  am) 
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Sunshine 


Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meeoogs  ptiWisned  under 
the  "Governnnent  in  ttie  Sunsfwne  Act"  (Pub. 
L.  94-409)  5  U.S.C.  5a4Xe)<3). 


ASSASSINATION  RECOFDS  REVIEW  BOARD 

TIME  AND  DATE:  10:00  a.m..  July  12.  1994 
PLACE:  National  Archives  and  Records 
Administration,  Arclivists  Reception 
Room,  Room  105.  7tl  and  Pennsylvania 
Avenue,  N.W..  Washington,  D.C. 
STATUS:  Open  to  the  fublic. 

MATTERS  TO  BE  CONSI  )ERED: 

(1)  Personnel  actions  including 
consideration  of  appoir  tment  of  staff 
members. 

(2)  Extension  of  tennjof  Review  Board 
members  pursuant  to  s«  ction  7(o)(l)  of  the 
President  John  F.  Kenm  idy  Assassination 
Records  Collection  Act  af  1992. 

(3)  Other  matters  canned  over  from  the 
Board. 


MORE  INFORMATION: 
Chair  of  the 


previous  meeting  of  the 

CONTACT  PERSON  FOR 

Mr.  John  R.  Tunheim 

Board,  telephone  nunber  612/296- 

2351. 

Dated:  July  1.  1994 
John  R.  Tunheim, 

Chair. 

[FRDoc  94-16530  Fil. 
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FEDERAL  ELECTION  CO  AMISSION 


DATE  AND  TIME:  Tuesday,  July  12. 1994 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington. 

D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g.  §  438(b).  and  Title  2fi.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  piarticuiar  employee 

DATE  AND  TIME:  Thursday,  July  14. 1994 

at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington, 

D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

tTEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1994—4:  Judith  K. 

Richmond  on  behalf  of  the  U.S.  Chamber 

of  Commerce  (continued  from  meeting  of 

June  23.  1994) 
Advisory  Opinion  1994-17:  Katherine  S. 

Feichtncr  Ruffolo  on  behalf  of  Peter  Barca 

for  U.S.  Senate 
Advisory  Opinion  1994-20:  Albert  M. 

Edwards,  Jr.  on  behalf  of  the  Committee  for 

Congressman  Charlie  Rose 
.\/CFL  Rulemaking:  Summar>'  of  Q^mments 

and  Draft  Final  Rules 
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Corrections 


Job  Rcconunendations  from  Political  Office 

Holders 
Letter  to  Party  Committees  Regarding  S25.000 

Annual  Contribution  Limit  on  Individuals 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer,  Telephone 

(202) 219-4155. 

Delores  Hardy,  ~ 

Administrative  Assistant. 

[¥R  Doc.  94-16596  Filed  7-5-94;  2:36  pml 

BILUNC  CODE  6715-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  June  28,  1994, 

59  PR  33327. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  June  29,  1994, 10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 
Project  Nos.  have  been  added  to  Item 
CAE-5  on  the  Agenda  scheduled  for 
June  29, 1994: 

Item  l)}o..  Docket  No.  and  Company 

(L^E-5— P-432-009.  Carolina  Power  and 
Light  Company:  P-2748-002,  North 
Carolina  Electric  Membership 

Lois  D.  Cashell, 

Secretary: 

IFR  Doc.  94-16514  Filed  7-5-94.  9:24  aro| 

BILLING  CODE  6717-01-M 


This  section  Of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docijments  and  appear  in 
ttie  appropriate  document  categones 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1755 

REA  Specification  for  Terminating 
Cables 

Correction 

In  rule  document  94-14338  beginning 
on  page  30505.  in  the  issue  of  Tuesday. 
June  14. 1994,  make  the  following 
corrections: 

§1755.870    [Corrected] 

On  page  30507.  in  the  third  column, 
in  §  1755.870.  in  the  second  column  of 
the  table,  in  the  first  line,  *D22"  should 
read  "22". 

§1755.870    [Corrscted] 

On  page  30511,  in  the  third  column, 
in  §  1755.870  (h)(3)(i),  in  the  seventh 
line,  after  "1"  insert  "±". 

BILUNG  CODE  1S05-01-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  950542-4142;  I.D.  050394B] 

Interim  Exemption  for  Commercial 
Fisheries 

Correction 

In  rule  document  94-14248  beginning 
on  page  31165  in  the  issue  of  Friday. 
June  17, 1994,  make  the  following  " 
correction: 
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Tfus  section  of  ihe  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1755 

REA  Specification  for  Terminating 
Cables 

Correction 

In  rule  document  94-14338  beginning 
on  page  30505,  in  the  issue  of  Tuesday. 
June  14,  1994,  make  the  following 
corrections: 

§1755.870    [Corrected] 

On  page  30507,  in  the  third  column, 
in  §  1755.870.  in  the  second  column  of 
the  table,  in  the  first  line.  *D22"  should 
read  "22". 

§1755.870    [Corrscted] 

On  page  30511.  in  the  third  column, 
in  §  1755.870  (h)(3){i).  in  the  seventh 
line,  after  "1"  insert  "±". 

BILUNG  CODE  ISOS-OI^O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  950542-4142;  1.0.  050394B] 

Interim  Exemption  for  Commercial 
Fisheries 

Correction 

In  rule  document  94-14248  beginning 
on  page  31165  in  the  issue  of  Friday. 
June  17, 1994.  make  the  following 
correction: 
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On  page  31165,  in  the  third  column, 
in  amendatory  instruction  3..  after  the 
first  line  insert  the  following: 

PART  22ft-  INTERIM  EXEMPTION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

BILLING  CODE  15CS-01.O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  5-021  Montana] 

Montana  Power  Company  and 
Confederated  Salish  and  Kootenai 
Tribes;  Notice  of  Intent  To  Prepare  An 
Environmental  Impact  Statement  and 
To  Conduct  A  Scoping  Meeting 

Correction 

In  notice  document  94-14750 
appearing  on  page  31228.  in  the  issue  of 
Friday.  June  17.  1994,  make  the 
following  corrections: 

On  page  31228.  in  the  second  column, 
in  the  first  line.  "Federal  Agency 
Regulatory  Commission"  should  be 
removed. 

On  the  same  page,  in  the  same 
column,  the  project  number  should  read 
as  set  forth  above. 

BILLING  CODE  1S05-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-131&-000]      > 

Delmarva  Power  &  Light  Co.;  Notice  of 
Filing 

Correction 

In  notice  document  93-14651 
beginning  on  page  30928  in  the  issue  of 
Thursday.  June  16, 1994,  the  docket 
number  is  corrected  to  read  as  above. 

BILLING  CODE  150S-01-D 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7055 

[NV-930-4210-06;  N-52465] 

Withdrawal  of  Public  Land  for  High 
Rock  Canyon  Area  of  Critical ' 
Environmental  Concern;  Nevada 

Correction 

In  rule  document  94-13175  beginning 
on  page  28013.  in  the  issue  of  Tuesday, 
May  31,  1994,  make  the  following 
correction: 

On  page  28014.  in  the  first  column, 
under  the  heading  Mount  Diablq 
Meridian,  in  the  land  description,  in  T. 
40  N..  R.  23  E..  "Sec.  17.  lots  1  and  2, 
\V'/;:NEV4SEV4,  NEV4,  \VV^.  and  SE'/*;" 
should  read  "Sec.  17.  lots  1  and  2, 
VVV^NEV4.  SEV4NEV4.  VVV^,  and  SEV4:". 

BILUNG  CODE  ISOS-OI-O 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-NM-168-AD;  Amendment  39- 
8947;  AD  94-13-07] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series  Airplanes 

Correction 

In  rule  document  94-15013  beginning 
on  page  32327,  in  the  issue  of  Thursday. 
June  23, 1994,  make  the  following 
correction: 

§39.13    [Corrected] 

On  page  32329,  in  the  first  column,  in 
§  39.13  (g).  in  the  second  line,  "July  8. 
1993"  should  read  "July  8.  1994". 

BILUNG  CODE  t506-01-0 
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Thursday 
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Part  II 
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Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for  Fair 
Housing  an(i  Equal  Opportunity 

24  CFR  Part  100 
Fair  Housing;  Fair  Housing  Act; 
Discrinrinatory  Conduct;  Housing  for 
Older  Persons;  Significant  Facilities  and 
Services  Definition;  Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assi^nt  Secretary  for 
Fair  Housing  and  ^qual  Opportunity 

24  CFR  Part  100 

pocket  No.  R-94-17|D6;  FR-3502-P-01] 

RIN  2529-AA66 

Housing  for  Older  ^^ersons;  Defining 
Significant  Facilities  and  Services; 
Proposed  Amendrients 

AGENCY:  Office  of  tl  le  Secretary  and 
Office  of  the  Assist  int  Secretary  for  Fair 


Housing  and  Equal 


ACTION:  Notice  of  P  oposed  Rule  and 
Notice  of  Public  M(  «ting. 


SUMMARY:  This  proi)osed 
implement  the  rule  naking 
section  919  of  the 
Community  Develobment 
Section  919  require  > 
HUD  to  issue  "ru 
'significant  faciliti^ 
especially  designee 
or  social  needs  of  o 
required  under 
Fair  Housing  Act  tc 
of  the  term  'housin  ; 
in  such  section 
amend  existing 
"housing  for  older 
the  definitions  required 
DATES:  Comments 
1994. 


rule  would 
required  by 
f|ousing  and 

Act  of  1992. 
the  Secretary  of 
defining  what  are 
and  services 
to  meet  the  physical 
der  persons' 

807(b)(2)  of  the 
meet  the  definition 
for  older  persons' 

rule  would 
ations  governing 
)ersons'*,  to  provide 
by  section  919. 
c|ue  date:  October  5, 


section 


Tiis 
,  reg  il 


ADDRESSES:  Interes^d 
invited  to  submit 
proposed  rule  to  thi  f 
General  Counsel,  R  lies 
room  10276,  Department 
Urt)an  Developmen : 
SW.,  Washington, 
Communications  sHould 
above  docket  numb  jr 
of  each  communica  :ion 
be  available  for  pub  1 
copying  during 
at  the  above  addres  i 


FOR  FURTHER  INFORMATION 
Peter  Kaplan,  Offia  ^ 
Training  and  Techi  ical 
Office  of  Fair  Hous:  ng 
Opportunity,  room 
Department  of  Houiing 
Development,  451 
Washington,  DC  20410-0500 
(202)708-1145  (no 
The  toll-fi-ee  TDD 
877-9339. 

Notice  of  Public  Mt  eting 


6( 
wi 


The  customary 
comment  period 

90-day  public  co 

broad  public  input 


IMI 


Opportunity,  HUD. 


persons  are 
comments  on  the 
Office  of  the 
Docket  Clerk, 
of  Housing  and 
451  Seventh  Street 
20410-0500. 

refer  to  the 
and  title.  A  copy 
submitted  will 
ic  inspection  and 
regiilar  business  hours 


IC: 


contact: 
of  Program 
Assistance, 
and  Equal 
J242,  U.S. 
and  Urban 
enth  Street,  SW., 
telephone 
a  toll-free  number), 
nhmber  is:  1-aOO- 


-day  public 
1  be  extended  to  a 
comijient  period  to  ensure 
nto  the  rulemaking 


process.  Additionally,  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  will  schedule  a  public 
meeting  to  hear  fi'om  all  those  affected 
by  this  proposed  rule. 

Attendance  will  be  open  to  the 
interested  public,  but  necessarily 
limited  to  the  space  available. 
Presentation  of  oral  statements  will  be 
welcomed.  However,  groups  that  wish 
to  make  an  oral  presentation  at  the 
meeting  must  request  an  opportunity  to 
do  so  in  writing.  Oral  presentations  will 
also  be  limited  to  a  prescribed  time  and 
to  the  groups  that  submit  written 
comments.  Written  comments  may  be 
submitted  at  any  time  during  the  90  day 
comment  period  following  publication 
of  the  proposed  rule  in  the  Federal 
Register. 

Specific  details  as  to  the  date,  time      , 
and  location  of  the  meeting  will  be 
provided  by  notification  in  the  Federal 
Register  within  20  days  from  the  date  of 
this  pubhcation.  The  Notice  of  meeting 
vdll  also  contain  all  procedures 
governing  the  conduct  of  the  meeting. 

For  further  information  concerning 
the  public  meeting  contact  Peter  Kaplan, 
Director,  Office  of  Program  Training  and 
Technical  Assistance,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW..  Washington,  DC 
20410,  telephone  (202)  708-1145,  not  a 
toll  free  number -^ 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Fair  Housing  Act  (Title  VIII  of  the 
Civil  Right  Act  of  1968,  as  amended  by 
the  Fair  Housing  Amendments  Act  of 
1988,  42  U.S.C.  3601-19)  exempts 
"housing  for  older  persons"  from  the 
prohibitions  against  discrimination 
because  of  familial  status.  The  purpose 
of  the  prohibition  against  discrimination 
on  the  basis  of  familial  status  and  the 
"housing  for  older  persons"  exemption 
is  to  protect  families  with  children  from 
discrimination  in  housing  without 
unfairly  limiting  housing  choices  for 
elderly  persons  (see  134  Cong.  Rec.  S 
19722  (Aug.  1,  1988)  statement  of 
Senator  Karnes). 

On  January  23, 1989  (54  FR  3232), 
HUD  published  a  final  rule 
implementing  the  Fair  Housing  Act. 
This  rule  included  regulations 
governing  housing  for  older  persons. 
The  "housing  for  older  persons" 
regulations  implement,  among  other 
things,  section  807(b)(2)(C)  of  the  Fair 
Housing  Act,  which  exempts  housing 
intended  and  operated  for  occupancy  by 
at  least  one  person  55  years  of  age  or 
older  per  unit  that  satisfies  certain 
criteria.  These  regulations  are  codified 
in  24  CFR  part  100,  subpart  E.  In 


drafting  the  housing  for  older  persons 
regulations,  HUD  took  into 
consideration  the  public  comments  that 
addressed  the  issue  of  what  constitutes 
"significant  facilities  and  services 
specifically  designed  to  meet  the 
physical  or  social  needs  of  older 
persons." 

Congress  mandated  that,  in 
determining  whether  housing  qualifies 
as  housing  for  persons  55  years  of  age 
or  older,  the  Secretary  develop 
regulations  which  require  at  least  the 
following  factors: 

(1)  The  e.xistence  of  significant 
facilities  cuid  services  specifically 
designed  to  meet  the  physical  or  social 
needs  of  older  persons,  or  if  the 
provision  of  such  facilities  is  not 
practicable,  that  such  housing  is 
necessary  to  provide  important  housing 
opportunities  for  older  persons;  and 

(2)  That  at  least  80  percent  of  the 
units  are  occupied  by  at  least  one 
person  55  years  of  age  or  older  per  unit; 
and 

(3)  The  publication  of,  and  adherence 
to,  policies  and  procedures  which 
demonstrate  an  intent  by  the  owner  or 
manager  to  provide  housing  for  persons 
55  years  of  age  or  older. 

II.  Overview  of  Proposed  Rule 

Section  919  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992  (the  1992  Act)),  requires  the 
Secretary  of  HUD  to  issue  rules  further 
defining  what  are  "significant  facilities 
and  services  especially  designed  to  meet 
the  physical  or  social  needs  of  older 
persons"  required  under  section 
807(b)(2)  of  the  Fair  Housing  Act  to 
meet  the  definition  of  the  term  "housing 
for  older  persons."  '  This  proposed  rule 
would  implement  the  rulemaking 
required  by  section  919  of  the  1992  Act. 
Specifically,  this  proposed  rule  would 
revise  the  "55  or  over"  housing 
regulation,  codified  at  24  CFR  100.304. 

This  proposed  rule  would  expound 
upon  the  significant  facilities  and 
services  requirements  governing  "55  or 
over  housing"  currently  set  forth  in 
§  100.304(b)(1).  A  new  §  100.305  would 
be  added  and  would  address  the 
requirements  for  "facilities  and  services 
specifically  designed  to  meet  the 


'  The  language  of  section  919  contains  the  word 
"especially":"*   *   *  rules  defining  what  are 
'significant  facilities  and  services  expecially 
designed  to  meet  the  physical  or  social  needs  of 
older  persons'  required  under  section  807(b)(2)  of 
the  Fair  Housing  Act  to  meet  the  definition  of  the 
term  'housing  for  older  person'  in  such  section." 
(emphasis  added)  This  proposed  rule  uses  the  word 
"specifically"  rather  than  the  word  "especiaily"  to 
comply  with  congressional  intent  and  reflect  the 
actual  language  of  section  807(b)(2)  of  the  Fair 
Housing  Act. 


physical  or  social  needs  of  older 
persons."  A  new  §  100.306  would  be 
added  and  would  address  the 
requirement  that  such  facilities  and 
services  be  "significant."  In  addition  to 
adding  these  two  new  sections,  the 
substance  of  existing  §  100.304(b)(2) 
would  be  located  in  the  new  §  100.310. 
Existing  subsections  §§  100.304(c)(1) 
and  100.304(d)  and  100.304(e)  would 
provide  the  substance  of  new  §  100.315, 
and  existing  §  100.304(c)(2)  would  be 
redesignated  as  new  §  100.316. 
In  developing  this  proposed 
regulation,  the  Department  desires  to 
provide  as  much  certainty  as  possible 
regarding  the  determination  that 
housing  qualifies  as  housing  for  older 
persons.  It  has  sought  to  structure  the 
regulation  to  allow  both  housing 
providers  and  protected  classes  ahke  to 
ascertain  with  confidence  whether  a 
community  qualifies  under  the  Fair 
Housing  Act. 

However,  it  is  the  Department's  view 
that  a  single,  precise,  mathematical-hke 
standard  that  fully  implements  the  Act 
is  not  possible,  nor  may  it  be  equitable. 

As  a  result,  the  Department  has 
concluded  that  a  flexible  standard  is 
necessary  in  order  to  reflect  regional 
variations  in  services  and  facilities  that 
distinguish  housing  for  older  persons 
from  other  similar  housing,  as  well 
variations  determined  by  the  geography 
of  the  site  or  by  the  differences  in  the 
nature  or  cost  of  the  housing  in 
question.  To  do  otherwise  could 
unnecessarily  restrict  housing 
opportunities  for  older  persons  by 
holding  all  housing  to  a  single  arbitrary 
standard  that  was  not  intended  by  the 
framers  of  the  Act. 

Services  common  to  older  persons  in 
one  region  of  the  country  are  often  not 
commonly  provided  or  expected  in 
another  where  weather,  for  example,  or 
terrain  make  them  unnecessary  or 
undesirable.  Similarly,  facilities 
expected  as  the  norm  at  large,  single 
family  older  community  developments 
may  not  be  expected  at  small,  mobile 
home  parks  with  limited  acreage,  or  at 
large,  multi-story,  multi-family 
condominium  complexes.  And  services 
or  facilities  common  or  needed  in  urban 
conmi unities  near  transportation  may 
differ  substantially  from  those 
appropriate  to  rural  locations. 
In  addition,  the  Department 
recognizes  that  housing  for  older 
persons  is  not  limited  to  the  affluent. 
Therefore,  the  Department  is  concerned 
lest  a  single  standard  that  offers 
certainty  would  not  be  sufficiently 
flexible  to  accommodate  housing  for 
low  and  moderate  income  older 
persons. 
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physical  or  social  needs  of  older 
persons."  A  new  §  100.306  would  be 
added  and  would  address  the 
requirement  that  such  facilities  and 
services  be  "significant."  In  addition  to 
adding  these  two  new  sections,  the 
substance  of  existing  §  100.304(b)(2) 
would  be  located  in  the  new  §  100.310. 
Existing  subsections  §§  100.304(c)(1) 
and  100.304(d)  and  100.304(e)  would 
provide  the  substance  of  new  §  100.315, 
and  existing  §  100.304(c)(2)  would  be 
redesignated  as  new  §  100.316. 
In  developing  this  proposed 
regulation,  the  Department  desires  to 
provide  as  much  certainty  as  possible 
regarding  the  determination  that 
housing  qualifies  as  housing  for  older 
persons.  It  has  sought  to  structure  the 
regulation  to  allow  both  housing 
providers  and  protected  classes  aUke  to 
ascertain  with  confidence  whether  a 
community  qualifies  under  the  Fair 
Housing  Act. 

However,  it  is  the  Department's  view 
that  a  single,  precise,  mathematical-like 
standard  that  fully  implements  the  Act 
is  not  possible,  nor  may  it  be  equitable. 

As  a  result,  the  Department  has 
concluded  that  a  flexible  standard  is 
necessary  in  order  to  reflect  regional 
variations  in  services  and  facilities  that 
distinguish  housing  for  older  persons 
from  other  similar  housing,  as  well 
variations  determined  by  the  geography 
of  the  site  or  by  the  differences  in  the 
nature  or  cost  of  the  housing  in 
question.  To  do  otherwise  could 
unnecessarily  restrict  housing 
opportunities  for  older  persons  by 
holding  all  housing  to  a  single  arbitrary 
standard  that  was  not  intended  by  the 
framers  of  the  Act. 

Services  common  to  older  persons  in 
one  region  of  the  country  are  often  not 
commonly  provided  or  expected  in 
another  where  weather,  for  example,  or 
terrain  make  them  unnecessary  or 
undesirable.  Similarly,  facilities 
expected  as  the  norm  at  large,  single 
family  older  community  developments 
may  not  be  expected  at  small,  mobile 
home  parks  with  limited  acreage,  or  at 
large,  multi-story,  multi-family 
condominium  complexes.  And  services 
or  facilities  common  or  needed  in  urban 
communities  near  transportation  may 
differ  substantially  from  those 
appropriate  to  rural  locations. 
In  addition,  the  Department 
recognizes  that  housing  for  older 
persons  is  not  limited  to  the  affluent. 
Therefore,  the  Department  is  concerned 
lest  a  single  standard  that  offers 
certainty  would  not  be  sufficiently 
flexible  to  accommodate  housing  for 
low  and  moderate  income  older 
persons. 


In  structuring  the  proposed  rule 
which  follows,  the  Department  has 
sought  to  identify  as  many  as  possible 
of  the  factors  and  considerations  which 
are  germane  to  capture  the  differences 
required  by  housing  for  older  persons, 
thus  making  it  possible  for  wide 
varieties  of  communities  to  qualify  who 
meet  the  statutory  requirements  of  the 
Act.  In  addition,  through  the 
publication  of  the  appendix  and  the 
illustrative  examples  it  contains,  the 
Department  has  sought  to  provide 
further  guidance  to  assist  in  the 
application  of  the  regulation. 

However,  the  Department  specifically 
requests  detailed  comment  on  how  the 
proposed  standards  can  be  modified  to 
provide  greater  certainty  and  precision 
while  still  providing  the  flexibility 
necessary  to  accommodate  the  other 
factors  essential  to  carry  out  the  Act.  To 
allow  for  this,  the  Department  has 
extended  the  comment  period  to  90 
days  and  will  provide  for  a  public 
hearing  process,  described  elsewhere  in 
the  preamble,  to  receive  public 
comments. 

As  is  the  case  with  other  exemptions 
to  civil  rights  statutes  and  other 
exemptions  under  the  Fair  Housing  Act 
(the  Act),  the  exemption  to  the  Act's 
requirements  provided  by  the  "housing 
for  older  persons"  exemption  will  be 
interpreted  narrowly.  A  narrow 
construction  of  this  exemption  is 
intended  to  give  full  force  and  effect  to 
the  protection  against  familial  status 
discrimination  afforded  by  the  Act. 

The  burden  of  demonstrating  that  the 
"older  persons"  exemption  applies  rests 
on  the  party  asserting  the  exemption. 
Part  of  that  party's  burden  in 
establishing  qualification  for  the 
exemption  requires  affirmatively 
demonstrating  through  credible  and 
objective  evidence  that  the  requirements 
for  the  exemption  exist  as  of  the  date  of 
an  alleged  violation  of  the  Act  or  at  any 
time  that  the  exemption  is  asserted  as  a 
basis  for  allowing  a  practice  that  would 
otherwise  be  prohibited  as 
discriminatory  on  the  basis  of  familial 
status. 

The  Department  believes  that  the  Fair 
Housing  Act  imposes  a  strict  burden 
upon  a  person  claiming  the  exemption 
to  provide  credible  and  objective 
evidence  showing  that  the  facilities  and 
services  offered  by  the  housing  prosider 
were  designed,  constructed  or  adapted 
to  meet  the  particularized  needs  of  older 
persons.  In  order  to  be  considered  as 
sufficient  to  qualify  a  housing  facility 
for  the  exemption,  the  evidence  must 
show  that  the  housing  in  question  is 
clearly  distinguished  fi-om  the  bulk  of 
other  housing  (except  for  other  older 
persons'  housing)  in  a  particular  area. 


by  the  existence  of  those  faciUties  and 
services  which  set  the  housing  faciUty 
apart  as  housing  intended  for  and 
operated  as  housing  for  older  persons. 
Absent  such  evidence,  the  familial 
status  prohibitions  of  the  Act  will  apply. 

There  is  no  indication  in  the  Act  or 
in  its  legislative  history  that  Congress 
intended  that  only  the  most  expensive 
housing  with  the  most  expansive  and 
expensive  faciUties  and  services,  should 
qualify  for  the  exemption.  Housing  in 
all  affordable  categories  may  offer  the 
types  of  facilities  and  services  for  older 
persons  which  make  that  housing 
unique  for  the  class  of  f)ersons  who  can 
afford  that  housing.  This  determination 
is  made  by  contrasting  the  housing 
being  offered  as  housing  for  older 
persons  to  comparable  housing  not 
claiming  the  exemption  and  evaluating 
the  significance  of  the  facilities  and 
services  being  offered  to  meet  the 
requirements  of  the  exemption  (See 
§  100.306(c)(1);  Comparable  housing  is 
of  similar  type,  size  and  cost  of  lease  or 
purchase.) 

Proposed  Amendments 

New  §  100.305— Specifically  Designed 
FaciUties  and  Services 

New  §  100.305  proposes  to  set  forth 
the  criteria  by  which  a  faciUty  or  service 
will  be  determined  to  be  "specifically 
designed  to  meet  the  physical  or  social 
needs  of  older  persons." 

New  §  100.306— Significant  FaciUties 
and  Services. 

New  §  100.306  proposes  to  set  forth 
the  criteria  by  which  facilities  or 
services  that  meet  the  requirements  of 
§  100.305  (i.e..  specifically  designed 
facilities  and  services)  will  be 
determined  to  be  "significant."  The 
factors  Usted  in  new  §  100.306  are 
intended  to  measure  the  relative 
importance  of  the  facilities  and  services 
so  that  their  significance  can  be 
determined.  New  §  100.306  would 
approach  the  "significance" 
determination  as  an  aggregate  one — that 
is.  a  determination  with  respect  to  all 
facilities  and  services  as  a  whole,  rather 
than  a  determination  with  respect  to 
each  facility  and  service  individually. 

New  §  100.310— ImpracticabiUty 

Existing  §  100.304(b)(2).  which  would 
be  redesignated  as  new  §  100.310, 
would  be  revised  by  adding  the 
following  language  as  the  introductory 
text  to  the  current  provisions  contained 
in  paragraph  (b)(2): 

The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
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years  of  ^ge  or  older  per  unit,  provided 
that  the  person  or  entity  afBnnatively 
demonstrates  tfardugh  credible  and 
objective  evidence  tiiat  the  housing 
satisfies  the  reijuirements  of  §§  lOO.SCS, 
100.3t)6,  ttra.315  »nd  lt)0.316  or 
100.310,  lt)0.31 5  knA  100.316.  Housing 
satisfies  the  requiiements  of  section 
100.3tOif  *  • 

New  §  10Q.315— «D%  Occupancy 

Existing  §§l'0e.p04(c)(l),  100.304td) 
and  10G.3M{e')  w<^uld  be  combined  as 
new  §  100.315,  and  the  folknving 
kmguage  would  ht  added  to  the  new 
§100.315: 

The  pro^^sions  legarding  familial 
status  in  diis  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  l«ast  one  person  55 
years  of  age  or  oldsr  per  unit,  provided 
&at  the  person  or  arrtity  afffirmatively 
demonstrates  through  credible  and 
objective  evidenca  that  the  housing 
satisfies  the  Fequi*mentB  of  §§  100.305, 
100-306.  100.315 tod  190.31*  or 
100.310.  100.315  «nd  100.316.  Housing 
satisfies  the  requii  jments  of  tfiis  section 
100.315  if*   *   * 


^4ew§  100.316 
Housing  for  Older 
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III.  Appendix 

HUD  is  also  . 
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The  iDepartment  intends  for  the 
Appendix  to  serve  as  .guidance  ior 
houaing  providers  and  others  in 
determining  whether  housing  qual^es 
for  the  "housing  for  older  persons" 
exemption  .(&5  jar «vfir  housing).  The 
Appendix  illuatrales  the  application  of 
the  factors  that  the  Department  will 
censider  in  makiqg  its -determination. 
The  Department  wiUiefisr  to-&e 
inf  erpretiwe  guidance  in  the  Appendix 
when  considering  ^whether  theie  is 
reasonable  cause  to  hehex'e  that  a 
discriminatary  practice  has  occurred  or 
is  about  to  occur,  h  should  be  clearly 
understood,  however,  dist  the 
illustrative  exampiles  provided  in  tfiis 
Appendix  are  oot  dispositive  oT  any 
actual  case;  i,e..  a  bare  claim 'by  a 
housing  provider  that  the  operatton  of  a 
particular  housing  development 
duplicates  the  fact  pattern  of  any 
example  presented  in  this  Appendix 
will  not  preclude  the  Department  from 
conducting  an  investigation  under  the 
Fair  Housing  Act  of  an  afleged 
discriminaftory  housing  practice 
directed  against  an  aggrieved  person 
with  famihal  status;  nor  will  it  preclude 
the  Secretary  from  issuing  a 
determination  based  upon  the  evidence 
obtained  through  such  an  investigation. 

The  Department  will  a^itply  the 
criteria  for  '■specifically  designed"  and 
"significant"  facilities  and  services  on  a 
case-by-case  basis,  and  a  determinatioB 
will  be  based  upon  the  totality  of  the 
factual  circumstances  examined. 

The  Department  may  revise  or 
supplement  the  Appendix  from  time  to 
time  in  order  to  incorporate  additional 
guidance,  fact  patterns,  and  relevant 
Administrative  Law  Judge  (ALJ)  and 
court  decisions  that  reflect  futin^ 
developments  in  administrative  and 
case  law.  This  will  be  accomplished 
through  the  publication  of  formal 
notices  in  the  Federal  Register. 

rV.  Other  Matters 

EmironmeMtal  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  This  Finding  of  No 
Significant  Impact  is  available  for  pubUc 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Offiee  of  the  Rules 
Docket  Clerk.  Office  of  the  -General 
Counsel,  Department  of  Housing  and 
Urban  Development  Room  10276,  45J 
Seventh  Street.  SW,  Washington,  DC 
20410. 


Executive  Order  12366 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB) 
under  Eiiecutdve  Order  12866  ob 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30,  1993. 
Any  changes  made  in  ihis  rule  as  a 
result  of  that  review  are  cleai^ly 
identified  in  the  dodMSt  file.  w4iich  is 
available  for  public  inspection  in  the 
office  ctf  the  Department's  Rules  'Dodket 
Cleitk,  iRoom  10276,  451  Seventh  Street, 
SW,  Washington,  DC. 

Impact  on  Small  Entities 

The  Secretary,  in  accoidance  with  the 
Regulatory  Flexibility  Act  ,(5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  .publication  and.  hy  approving  it, 
certifies  that  the  proposed  fule  will  not 
have  a  significant  impact  on  a 
substcmtial  niunber  of  small  entities. 
The  proposed  rule  would  implement 
section  919  of  the  Housing  and 
Community  Development  Act  of  1992, 
which  requires  the  Secretary  of  HUD  to 
huther  define  the  term  "signiScanl 
facihties  and  services  specifically 
designed  to  meet  the  physical  or  social 
needs  of  older  persons."  The 
Department  anticipates  that  the 
proposed  rule  will  have  an  impact  on 
some  small  housing  providers. 
However,  the  numbea-  of  small  housing 
providers  affected  is  not  considered  to 
be  so  great  as  to  constitute  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  proposed  rule 
would  not  have  substantial,  direct 
effects  on  States,  on  their  political 
subdivisions,  or  on  their  relationship 
with  the  Federal  government,  or  on  the 
distribution  of  power  and 
iesponsibilities  among  the  various 
levels  of  government.  The  Fair  Housing 
Act,  and  section  919  of  the  Housing  and 
Community  Development  Act  of  1992 
direct  HUD  to  provide  further  guidance 
on  the  meaning  significant  facilities  and 
services  so  that  States,  local 
governments,  and  housing  providers  -   • 
will  have  a  better  understanding  of  what 
housing  is  exempt  from  the  Fair 
Housing  Act's  prohibition  against 
discrimination  on  the  basis  of  familial 
status. 

Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  1662  in  the  Department "s 
Semiannual  Regulatory  Agenda, 
published  on  April  25.  1994  (59  FR 
20424.  20464)  under  Executive  Qrdtir  . 


12866  and  the  Regulatory  Flexibility 
Act. 

List  of  Subjects  in  24  CFR  Part  100 

Aged,  Fair  housing,  Individuals  with 
disabilities,  Mortgages,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  part  100  would 
be  amended  as  follows: 

PART  100— DISCRIMINATORY 
CONDUCT  UNDER  THE  FAIR  HOUSING 
ACT 

1.  The  authority  citation  for  part  100 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.Q  3535(d)  and  3600- 
3620. 

2.  In  subpart  E,  §  100.304  would  be 
revised,  new  §§  100.305, 100.306, 
100.310.  100.315  and  100.316  would  be 
added,  and  an  appendix  to  subpart  E 
would  be  added  to  read  as  follows: 

Subpart  E — Housing  for  Older  Persons 

§  1 00.304    55  or  over  housing. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit,  provided 
that,  at  the  time  of  an  alleged  violation 
of  the  Act  or  at  any  time  that  the 
exemption  is  asserted  as  a  basis  for 
allowing  a  practice  that  would 
otherwise  be  prohibited  as 
discriminatory  on  the  basis  of  familial 
status,  the  housing  satisfies  the 
requirements  of: 

(1)  §§  100.305,  100.306,  100.315  and 
100.316;  or     ' 

(2)  §§  100.310,  100.315  and  100.316. 

(b)  With  reference  to  complaints  filed 
pursuant  to  the  Act,  this  means  that  the 
person  or  entity  claiming  the  exemption 
must  affirmatively  demonstrate  through 
credible  and  objective  evidence  as  of  the 
date  of  the  alleged  violation  of  the  Act 
or  at  any  time  that  the  exemption  is 
asserted  as  a  basis  for  allowing  a 
practice  that  would  otherwise  be 
prohibited  as  discriminatory  on  the 
basis  of  famihal  status  that  the  housing 
meets  the  requirements  of  paragraph  (a) 
of  this  section. 

(c)  For  purposes  of  §§  100.305. 
100.306, 100.310, 100.315  and  100.316 
of  this  subpart,  "older  persons"  means 
persons  55  years  of  age  or  older.  For 
purposes  of  §§  100.305  and  100.306. 
"housing  provider"  means: 

( 1 )  The  owner  or  manager  of  a 
housing  facility;  or  ^ 

(2)  The  owner  or  manager  of  the 
common  and  public  use  areas  of  a 
housing  facility,  where  the  dwelling 
units  are  individually  owned. 
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12866  and  the  Regulatory  Flexibihty 
Act. 

List  of  Subjects  in  24  CFR  Part  100 

Aged.  Fair  housing,  Individuals  with 
disabilities,  Mortgages,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  part  100  would 
be  amended  as  follows: 

PART  1  CO-DISCRIMINATORY 
CONDUCT  UNDER  THE  FAIR  HOUSING 
ACT 

1.  The  authority  citation  for  part  100 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.Q  3535(d)  and  3600- 
3620. 

2.  In  subpart  E,  §  100.304  would  be 
revised,  new  §§  100.305,  100.306, 
100.310,  100.315  and  100.316  would  be 
added,  and  an  appendix  to  subpart  E 
would  be  added  to  read  as  follows: 

Subpart  E — Housing  for  Older  Persons 

§100.304    55  or  over  housing. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
bousing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit,  provided 
that,  at  the  time  of  an  alleged  violation 
of  the  Act  or  at  any  time  that  the 
exemption  is  asserted  as  a  basis  for 
allowing  a  practice  that  would 
otherwise  be  prohibited  as 
discriminatory  on  the  basis  of  familial 
status,  the  housing  satisfies  the 
requirements  of: 

(1)  §§  100.305,  100.306, 100.315  and 
100.316;  or 

(2)  §§  100.310,  100.315  and  100.316. 

(b)  With  reference  to  complaints  filed 
pursuant  to  the  Act,  this  means  that  the 
person  or  entity  claiming  the  exemption 
must  affirmatively  demonstrate  through 
credible  and  objective  evidence  as  of  the 
date  of  the  alleged  violation  of  the  Act 
or  at  any  time  that  the  exemption  is 
asserted  as  a  basis  for  allowing  a 
practice  that  would  otherwise  be 
prohibited  as  discriminatory  on  the 
basis  of  famihal  status  that  the  housing 
meets  the  requirements  of  paragraph  (a) 
of  this  section. 

(c)  For  purposes  of  §§  100.305. 
100.306, 100.310, 100.315  and  100.316 
of  this  subpart,  "older  persons"  means 
persons  55  years  of  age  or  older.  For 
purposes  of  §§  100.305  and  100.306, 

„  "housing  provider"  means: 

(1)  The  owner  or  manager  of  a 
housing  facility;  or 

(2)  The  owner  or  manager  of  the 
common  and  public  use  areas  of  a 
housing  facility,  where  the  dwelling 
units  are  individually  owned. 


§10a305    Specmcaily  designed  facilities 
and  services. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  imit,  provided 
that  the  person  or  entity  asserting  the 
exemption  affirmatively  demonstrates 
through  credible  and  objective  evidence 
that  the  housing  has  facilities  and 
services  specifically  designed  to  meet 
the  physical  or  social  needs  of  older 
persons.  In  order  to  satisfy  this 
paragraph,  there  must  be  more  than  one 
facility  and  more  than  one  service 
specifically  designed  to  meet  the 
physical  or  social  needs  of  older 
persons.  Both  facilities  and  services 
specifically  designed  to  meet  the 
physical  or  social  needs  of  older  persons 
must  exist  as  of  the  date  of  an  alleged 
violation  of  the  Act  or  at  any  time  that 
the  exemption  is  asserted  as  a  basis  for 
allowing  a  practice  that  would 
otherwise  be  prohibited  as 
discriminatory  on  the  basis  of  famihal 
status. 

(b)(1)  In  determining  that  a  facility  or 
service  is  "specifically  designed  to  meet 
the  physical  or  social  needs  of  older 
persons,"  the  Department  will  first 
consider  whether  the  facility  or  service 
is  readily  accessible  to  and  usable  by 
older  persons  with  mobility,  visual  and 
hearing  impairments. 

(i)  If  the  housing  is  a  covered 
multifamily  dwelling  as  defined  in  24 
CFR  100.201  constructed  for  first 
occupancy  and  use  after  March  13. 
1991,  in  order  for  a  facihty  to  satisfy 
§  100.305(b)(1)  it  must  meet  the 
requirements  of  §  100.205.  In  order  for 
a  service  to  satisfy  §  100.305(b)(1),  the 
Department  will  consider  whether  older 
persons  with  mobility,  visual  and 
hearing  impairments  occupying  units 
can  readily  access  and  use  the  service 
and  the  extent  to  which  the  service  is 
designed  to  meet  the  mobifity,  visual 
and  hearing  impairments  of  an  aging 
population. 

(ii)  If  the  housing  is  not  a  covered 
multifamily  dwelling  as  defined  in  24 
CFR  100.201  constructed  for  first 
occupancy  after  March  13, 1991,  in 
order  for  a  facility  or  service  to  satisfy 
§  100.305(b)(1),  the  Department  will 
consider  whether  older  persons  with 
mobility,  visual  and  hearing 
impairments  occupying  units  can 
readily  access  and  use  the  facility  or 
service,  and  the  extent  to  which  the 
facility  or  service  is  designed  to  meet 
the  mobility,  visual  and  hearing 
impairments  of  an  aging  population. 
However,  if  the  facility  meets  the  Fair 
Housing  Accessibility  Guidelines  for 
new  construction  (24  CFR  Ch.  1.  Subch. 


A.  App.  II),  the  facility  will  satisfy  the 
requirements  of  this  paragraph  (b). 

(2)  If  the  requirements  of  paragraph 
(b)(1)  of  this  section  are  met,  the 
Department  will  consider  such  factors 
as  the  following  as  relevant  in 
determining  whether  a  facility  or  service 
is  "specifically  designed  to  meet  the 
physical  or  social  needs  of  older 
persons": 

(i)  The  extent  to  which  the  facility  or 
service  benefits  the  current  and  future 
health,  safety  or  leisure  needs  of  an 
aging  population. 

(ii)  Whether  a  housing  provider  has 
published  and  adhered  to  policies  and 
procedures  which  demonstrate  an  intent 
by  the  housing  provider  not  only  to 
comply  with  all  requirements  of  law 
governing  discrimination  against 
persons  with  disabihties,  but.  even  in 
circumstances  not  otherwise  required  by 
law.  to  make,  at  the  housing  provider's 
expense,  reasonable  alterations, 
modifications  and  accommodations  to 
facilities  and  services  to  make  them 
accessible  to  persons  with  disabilities 
who  become  or  who  are  residents.  The 
pohcies  and  procedures  must  ensure 
that  as  the  needs  of  older  persons 
ciurently  residing  in  the  housing  change 
and  as  new  residents  move  into  the 
housing,  the  housing  provider  will 
respond  to  those  changing  needs.  A 
statement  of  these  policies  and 
procedures  shall  be  provided  to 
residents  and  applicants  for  housing. 

(iii)  The  extent  to  which  the  housing 
provider  has  taken  meaningful  steps  to 
make  available  an  off-site  facihty  or 
service  which  would  otherwise  be 
unavailable  to  older  persons  who  are 
residents  of  the  housing  facihty. 

(iv)  The  extent  to  which  a  service,  or 
services,  specifically  designed  to  meet 
the  physical  or  social  needs  of  older 
persons  is  provid^  in  connection  with 
the  facility. 

(3)  The  types  of  facihties  and  services 
provided  in  the  section  202  "Supportive 
Hoysing  for  the  Elderly"  Program  (see 
24  CFR  part  889)  are  the  types  of 
facilities  and  services  that  would  meet 
the  physical  or  social  needs  of  older 
persons  in  general.  However,  these  do 
not  constitute  the  exclusive  set  of 
facihties  and  services  that  the 
Department  will  consider  in 
determining  whether  a  facility  or  service 
is  "specifically  designed"  to  meet  the 
physical  or  social  needs  of  older 
persons. 


§100.306 
services. 


Significant  facilities  and 


(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  55 
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years  of  age  or  old«r  per  ^unt,  gprovided 
that  tlie  persQD  or  entity  asaertiag  Ate 
e^MB^ptien  aifimialiveiy  demcmstrates 
through  credible  and  ofaijactive  evlcbnce 
tbat  ^  factlibee  ami  services 
specifically  designed  to  meet  the 
pi>ysical  or  sociaJ  teeds  «!  older  persons 
are  "significant". 

(b)  In  detenniitiBg  whetber  the 
facilities  and  services  ofTered  as 
^pecificatly  designed  to  meet  the 
physical  or  social  aaeds  of  older  persons 
are  significant,  the  tDepartrnent  will 
consider,  in  the  aggregate,  all  fiadlities 
and  services  that  meet  the  requirements 
of  §100.305. 

(c)  The  Departxnant  will  evaluate  each 
facility  ox  service  that  meets  the 
requirements  of  §  1^.305  by  the 
following  criteria  tf)  determine  whether 
the  facilities  in  the  aggregate  and  the 
services  in  the  aggnegate  are 
•'significant'": 

(1)  The  extent  to  ivhich  a  facility  or 
service  offeped  by  aj  housing  provider  to 
residents  is  not  customarily  offered  to 
residents  of  compa:  able  housing  (other 
than  housing  for  ol  ier  persons)  in  the 
relevant  geographic  area. 

(2)  The  extent  to  lA-hii-h  a  facility  or 
service  can  accomn  todate  the  oJder 
population  of  theh  susiqg  facility.  The 
capacity  of  each  fac  ilrty  or  service 
specifically  design*  d  to  meet  the 
physical  or  social  n  seds  of  older  persons 
depends  upon,  but  snot  limited  to, 
such  factors  as: 

(i)  The  size  of  the  facility  or«cope  of 
the  service  ofi^ered; 

(ii)  The  length  of  Lime  during  which 
the  facility  is  made  available  or  the 
service  is  offered; 

(iii)  The  frequent  v  with  'v^'hich  the 
facility  is  made  ava  lable  or  the  service 
is  offered;  and 

(iv)  Whether  the  acility  or  service  is 
offered  only  at  one  <  ^^tion  or  there  are 
a  number  of  locatio  i?at  which  the 
facility  is  made  ava  lable  or  at  which  the 
service  is  offered. 

(3)  The  ejctent  to  vhich  the  facility  or 
service  is  oS  benefit  to  older  persons, 
given  the  climate  ai  d  pbvsical  setting  of 
the  housing  facility 

(4)  The  extent  to  '  vhich  a  facility  or 
service  is  actually  u  sed  by  older  jjersons 
who  are  residents. 

(5)  The  extent  to  '  which  the  facility  or 
service  is  provided  jy  the  housing 
provider  rather  thai  by  others. 

(6)  Whether  a  fad  lity  or  service  is  not 
one  that -is  required  to  be  provided  by 

a  law  related  to  housing  for  the  elderly 
or  housing  for  older  persons. 


§100.310    ImpracticJMIity 

(a)  The  provisioni 
.status  in  this  part  si  all 
housing  intended  a^d 


IMI 


regarding  famihaJ 
not  apply  to 
Apeiatftti  for 


occupant^  i^  at  least  one  -persoa  %5 
years  of  age  or  older  per  unit,  provided 
that  the  person  or  entity  affirmatively 
demnnsteates  tfaosugfa  csediUe  and 
objective  evidence  tbet  the  bousing 
satisfies  the  Tequirexnents  of  §§100.305, 
100.906, 10031?  and  1«0.316  er 
§§  100.310, 100^15  and  400.316. 
Housing  satisfies  the  requirements  of 
^s  section  §  *00.3T0  if  it  is  not 
practicable  to  provide  significant 
facilities  and  services  designed  to  meet 
the  i^ysical  or  social  needs  oT  older 
persons  and  tl»e  bousing  facility  is 
necessary  to  provide  important  housing 
opportunities  for  older  persons. 

(d)  In  order  to  satisfy  the  requirements 
of  §  100.310  the  owner  or  manager  must 
affirmativeh'  demonstrate  through 
credible  and  objective  evidenoe  that  the 
provision  of  significant  facilities  and    . 
services  designed  1e  meet  tbe  physical 
or  social  needs  of  older  persons  would 
resuh  in  depriving  older  persons  in  the 
relevant  ge€)grapbic  area  of  needed  and 
desired  housing.  The  following  factors, 
among  others,  are  relevant  in  meeting 
the  requirements  of  §  100.310. 

11)  Whether  the  owner  or  manager  of 
the  housing  facility  has  endeavored  to 
provide  significant  facilities  and 
services  designed  to  meet  the  physical 
or-social  needs  of  older  persons  either 
by  the  owner  or  by  some  other  entity. 
Eteraonstrating  that  such  services  and 
facilities  are  expensive  to  provide  is  not 
alone  sufficient  to  demonstrate  thait  the 
provision  of  such  services  is  not 
practicable. 

(2)  The  amount  of  rent  charged,  if  the 
dwellings  are  rented,  or  the  price  of  the 
dwellings,  if  they  are  ofiered  for  sale. 

(3)  The  income  range  of  the  residents 
of  the  housing  faciHty. 

14)  The  demand  for  housing  for  older 
persons  in  the  relevant  geographic  area. 

(5)  The  range  of  housing  choices  for 
older  persons  wirthin  the  relevant 
geographic  area. 

(6J  The  availabihty  of  other  similarly 
priced  housing  for  older  persons  in  the 
relevant  geographic  area.  If  similarly 
priced  housing  for  older  persons  with 
significant  facilities  and  services  is 
reasonably  available  in  the  relevairt 
geographic  area  then  the  housing  facility 
does  not  meet  the  requirements  of 
§100.310. 

(7)  The  vacancy  rate  of  the  bousing 
facility.  f 

§100.315    80  percent  occupancy. 

(a)  The  prowsions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
occupancy  by  at  least  one  person  &5 
years  of  age  or  older  per  unit,  provided 
that  the  person  or  entity  affirmatively 
demonstrates  through  credible  and 


objective  «videBce  that  ^housing  satisfies 
the  requirements  of  §§  100.305, 100.306, 
100.315  andlOQ.316  or  100.310. 
100.315  and  100.316.  Housing  satisfies 
the  requirement  df  §  i««).3il'5  if  at  least 
80  percenft  of  the  units  in  the  housing 
facility  are  occupied  by  at  least -one 
person  55  years  of  age  or  older  per  uhit 
except  that  a  newly  constructed  housing 
facility  for  first  occupancy  after  March 
12,  1989  need  not  comply  with 
§100.31^  itmiM  25  peroeot  di  the  units 
in  the  facility  are  occupied. 

(b)  Housing  satisfies  the  requirements 
of  this  section  even  though: 

(1)  On  September  13,  1988,  under  80 
percent  of  the  occupied  units  in  the 
housing  facihty  are  occupied  by  at  least 
one  person  55  years  of  ^ge  or  older  per 
unit,  provided  that  at  least  80  percent  of 
the  units  that  are  occupied  by  new 
occupants  after  September  13, 1988  are 
occupied  by  at  least  one  person  55  years 
of  age  or  older. 

(2)  There  are  unoccupied  units, 
provided  that  at  least  80  percent  of  such 
units  are  reserved  for  eccupancy  by  at 
least  one  person  55  years  trf  age  or  over. 

(3)  There  are  units  Decided  by 
employees  of  the  housdi^g  (and  family 
members  residing  in  the  same  unit)  who 
are  under  55  years  of  age  provided  they 
perform  substantial  duties  directly 
related  to  the  management  or 
maintenance  of  the  houaiBg. 

(c)  The  ^pUcation  of  this  section  may 
be  illustrated  by  the  following 
examples: 

Example  1:  A.  John  and  Mary  apply  for 
housing  at  the  Valley  Heights  apartnieiit 
complex  which  is  a  100  unit  housing 
complex  that  is  operated  for  persons  55  year^ 
of  age  or  older  in  accordance  with  all  the 
requiremer.ts  of  this  section.  John  is  56  years 
of  age.  Mary  is  50  >'ears  of  age.  Eighty  (80) 
units  ere  occupied  by  at  least  or>e  person  who 
is  55  years  of  age  or  older  Eighteen  (18)  units 
are  occupied  exclusively  by  persons  who  are 
luider  55.  Among  the  units  occopied  by  new 
occupants  after  September  13, 1988  were  18 
units  occupied  exclusively  by  persons  who 
are  under  55.  Two  (2)  units  are  vacant.  At  the 
time  John  end  Mary  apply  fer  housing.  Valley 
Heights  quahfies  for  the  "55  or  over" 
exemption  because  82%  of  the  occupied 
units  (80/98)  at  Valley  Haights  are  occupied 
by  at  least  one  person  55  years  old  or  older. 
If  John  and  Mary  are  accepted  for  ocr.upanrv . 
then  81  out  of  the  99  occupied  units  (82%) 
will  be  occupied  by  at  least  one  person  who 
is  55  years  of  age  or  older  and  Valley  Heights 
will  continue  to  iqualifv-  for  the  "55  or  over" 
exemption. 

B.  S  only  78  out  cff  the  98  occupied  units 
had  been  occupied  by  at  least  one  person  55 
years  of  age  or  older,  Valley  Heights  would 
still  qualih'  for  the^.xemption,  but  could  not 
rent  to  John  or  Mary  if  they  were  both  under 
55  without  losing  the  exemption. 

Example  2:  Green  Meadow  is  a  1.000  unit 
retirement  community  that  provides 
significant  facilities  and  services  spetiritaHy 


designed  to  meet  the  physical  or  social  needs 
of  older  persons.  On  September  13, 1988, 
Green  Meadow  published  and  thereafter 
adhered  to  policies  and  procedures 
demonstrating  an  intent  to  provide  housing 
for  persons  55  years  of  age  or  older.  On 
September  13, 1988, 100  units  were  vacant 
and  300  units  were  occupied  only  by  people 
who  were  under  55  years  old.  Consequently, 
on  Septembflf  13, 1988  67%  of  the  Green 
Meadow's  occupied  units  (600  out  of  900) 
were  occupied  by  at  least  one  person  &5  years 
of  age  or  older.  Under  para^»ph  (bKl)  of  this 
section.  Green  Meadow  qualifies  for  the  "SS 
or  over"  exemption  even  though,  on 
September  13, 1988,  under  80%  of  the 
occupied  units  in  the  housing  facility  were 
occupied  by  at  least  one  person  55  years  of 
age  or  older  per  unit,  ptovided  that  at  least 
80%  of  the  units  that  were  occupied  after 
September  13, 1988  are  occupied  by  at  least 
one  person  55  years  of  age  or  older.  Under 
paragraph  (b)  of  this  section.  Green  Mcedow 
qualifies  for  the  "55  or  over"  exemptioo, 
even  though  it  has  unoccupied  units, 
provided  that  at  least  80%  of  its  unoccupied 
units  are  reserved  for  occupancy  by  at  least 
one  person  58  years  of  age  or  over. 

Example  3:  Waterfront  Gardens  is  a  200 
unit  housing  facility  to  be  constructed  after 
March  12, 1989.  The  owner  and  manager  of 
Waterfront  Gardens  intends  to  operate  the 
new  facility  in  accordance  with  the 
requirements  of  this  section.  Waterfront 
Gardens  need  not  comply  with  the 
requirement  in  paragraph  (a)  of  this  section 
that  at  least  80%  of  the  occupied  imits  be 
occupied  by  at  least  one  person  55  years  of 
age  or  older  per  unit  until  50  units  (25%)  are 
occupied.  When  the  50th  unit  is  oixnipied, 
then  80%  of  the  50  occupied  units  (i.e..  40 
units)  must  be  occupied  by  at  least  one 
person  who  is  55  years  of  age  or  older  for 
Waterfront  Gardens  to  qua^  fair  the  "55  or 
over"  exemption. 
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designed  to  meet  the  physical  or  social  needs 
of  older  persims.  On  September  13, 1988, 
Green  Meadow  published  and  thereafter 
adhered  to  policies  and  procedures 
demonstrating  an  intent  to  provide  housing 
for  persons  55  years  of  age  or  older.  On 
September  13, 1988, 100  units  were  vacant 
and  300  units  were  occupied  only  by  people 
who  were  under  55  years  old.  Consequently, 
on  Septembei  13, 1988  67%  of  the  Green 
Meadow's  occupied  units  (600  out  of  900) 
were  occupied  by  at  least  one  person  55  years 
of  age  or  older.  Under  parap»ph  (bKl)  of  this 
section.  Green  Meadow  qualifies  for  the  "55 
or  over"  exemption  even  though,  on 
September  13, 1988,  under  80%  of  the 
occupied  units  in  the  housing  facility  were 
occupied  by  at  least  one  person  55  years  of 
age  or  older  per  unit,  provided  that  at  least 
80%  of  the  units  that  were  occupied  after 
September  13, 1988  are  occupied  by  at  least 
one  person  55  years  of  age  or  older.  Under 
paragraph  (b)  of  this  section,  Gnen  Meadow 
qualifies  for  the  "55  or  over"  exemptioo. 
even  though  it  has  unoccupied  units, 
provided  that  at  least  80%  of  its  unoccupied 
units  are  reserved  for  occupancy  by  at  least 
one  p»erson  55  years  of  age  or  over. 

Example  3:  Waterfront  Gardens  is  a  200 
unit  housing  Sacility  to  be  constructed  after 
March  12, 1989.  The  owner  and  manager  of 
Waterfront  Gardens  intends  to  operate  the 
new  fecility  in  acccHtiance  with  the 
requirements  of  this  section.  Waterfront 
Gardens  need  not  comply  with  the 
requirement  in  jjaragraph  (»>  of  this  section 
that  at  least  ao%  of  the  occupied  units  be 
occupied  by  at  least  one  person  55  years  of 
age  or  older  per  imit  until  50  units  (25%)  are 
occupied.  When  the  50th  unit  is  o^pied, 
then  80%  of  the  50  occupied  units  (i.e.,  40 
units)  must  be  occupied  by  at  least  one 
person  who  is  55  years  of  age  or  older  for 
Waterfront  Gardens  to  qualify  for  the  "55  or 
over"  exemption. 


§  1 00.31 6    Intent  to  provide  housing  for 
older  persons. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
hmtsing  intended  and  operated  ior 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  per  unit,  provided 
that  the  person  or  entity  affimaatively 
demonstrates  through  credible  and 
objective  evidence  that  the  housing 
satisfies  the  requirements  erf  §§  100.305. 
100.306. 100.315  and  100.316  or 
100.310. 100.315  and  100.316.  Housing 
satisfies  the  requirements  of  §  100.316  if 
the  owner  or  manager  of  a  bousing 
facility  publishes  and  adheres  to 
pohcies  and  procedures  which 
demonstntte  an  intent  by  the  owner  or 
manager  to  provide  bousing  for  persons 
S5  years  of  age  or  older. 

(d)  The  following  factors,  among 
others,  are  relevant  in  determining 
whether  the  OMrner  or  maruger  of  a 
housing  facility  has  compli«4  with  the 
reauirements  of  §  100.316: 

(1)  The  manner  in  which  the  housing 
fudlity  is  described  to  prospective 
residents. 

(2)  The  nature  of  any  advertising- 
designed  to  attract  prospective 
residents. 

|3)  Age  veriCcation  procedures. 

(4)  Lease  provisions. 

(5)  Written  rules  and  regulations. 

(6)  Actua)  practices  of  the  owner  or 
manager  in  enfortnng  relevant  lease 
provisions  and  relevant  rules  or 
regulations. 

Appendix  A  to  Subpart  E — Guidance  on 
Defining  Sig^cant  FacilitiM  and  Services 

The  guidance  s«t  out  in  this  Appendix 
represents  the  Department's  interpretation  of 


the  principles  and  requirements  of  the  Fair 
Housing  Act  that  require,  in  order  for 
housing  to  qualify  as  housing  for  persons  55 
years  of  age  or  older,  that  there  must  exist 
"significant  facilities  and  services 
specifically  designed  to  meet  the  physical  or 
social  needs  of  older  persons."* 

The  Department  intends  for  the  Appendix 
to  serx'e  as  a  resource  document  far  housing 
providers  and  others  in  determining  whether 
housing  qualifies  for  the  "housing  for  older 
persons  '  e9«emption.  The  Aprpendix 
illustrates  the  appHcaboa  of  the  factors  thai 
the  Department  will  consider  in  making  its 
determination.  The  Department  will  refer  to 
the  interpretive  guidance  in  the  Appendix 
when  considering  whether  there  is 
reasonable  cause  to  believe  that  a 
discriminatory  practice  has  occurred  or  is 
about  to  occur. 

It  should  be  clearly  understood,  however, 
that  the  examples  provided  in  this  Appendix 
are  illustrative  and  presented  ra  sununary 
form.  The  examples  are  not  inteoded  to 
predetermine  the  Depwrtment's  disposition 
on  any  actual  case  since  more  detailed  facts 
and  circumstances  would  hav«  to  be 
considered.  Therefore,  a  claim  from  a 
housing  provider  that  the  operation  of  a 
particular  housing  deveiopmcnt  is  an  exact 
replica  of  one  of  the  example*  presented  in 
this  Appendix  will  not  prechide  the 
Department  from  commencing  an 
investigation  under  the  Fair  Housing  Act  of 
an  alleged  discriminatory  housing  practice 
directed  against  an  aggrieved  person  with 
familial  status;  nor  will  it  preclude  the 
Secretary  from  issuing  a  determination  based 
upon  the  evidence  obtained  through  such  an 
investigation. 

The  Department  may,  from  time-to-time, 
publish  in  the  Federal  Register  additional  or 
revised  interpretive  guidance  which  will  be 
included  in  this  Appendix. 
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REGULATION 


100.304  55  or  oVer  housing. 

1 

(a)  The  provisiois  regarding 
familial  status  in  this  part  shall  not 
apply  to  housing  intended  and 
operated  for  occupancy  by  at  least 
one  person  55  ye^s  of  age  or 
older  per  unit,  provided  that,  at 
the  time  of  an  alleged  violation  of 
the  Aa  or  at  any  jfzme  that  the 
exemption  is  asserted  as  a  basis 
for  allowing  a  practice  that  would 
otherwise  be  prohibited  as 
discriminatory  on  \  the  basis  of 
familial  status,  the  housing 
satisfies  the  requirements  of:   (1) 
§§100.305,  100.3D6.  100.315  and 
100.316; 


or 

(2)  §§100.310, 
100.316. 


1(0.315  and 


INTERPRETIVE  GUIDANCE 

100.304  55  or  over  housing. 

■I     I 
This  interpretive  guidance  applies  to  all  of  the 
requirements  necessary  to  qualify  for  this  exemption 
contained  in  §§100.305,  100.306,  100.310,  100.315  and 
100.316. 

Qualification  for  the  exemption  requires  providing  credible 
and  objective  evidence  that  the  facilities  and  services  exist 
as  of  the  date  of  an  alleged  violation  of  the  Act  or  at  any 
time  that  the  exemption  is  asserted  as  a  basis  for  allowing 
a  practice  that  would  otherwise  be  prohibited  as 
discriminatory  on  the  basis  of  familial  status. 

To  qualify  as  housing  for  persons  55  years  of  age  or  older, 
the  housing  must  satisfy  the  requirement: 

0     that  it  has  facilities  and  services  which  are 

specifically  designed  to  meet  the  physical  or  social 
nefeds  of  older  persons  (§100.305)  that  are 
signific^t  (§100.306); 


or 


that  it  is  not  practicable  to  provide  significant 
facilities  and  services  specifically  designed  to  meet 
the  physical  or  social  needs  of  older  persons  and 
the  housing  facility  is  necessary  to  provide 
important  housing  opportunities  for  older  persons 
(§100.310). 


REGULATION 
100.304  (cont'd) 
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100.304  (cont'd) 


INTERPRETIVE  GUIDANCE 


100.304  (cont'd) 

In  addition,  at  least  80  percent  of  the  units  in  the  housing 
facility  must  be  occupied  by  at  least  one  person  55  years 
of  age  or  older  (§100.315);  and,  the  housing  owner  or 
manager  must  publish  and  adhere  to  policies  and 
procedures  which  demonstrate  ao  intent  to  provide  housing 
for  persons  55  years  of  age  or  older  (§1(X).316). 

Sections  100.305  and  100.306  provide  a  two-pronged  test 
to  determine  whether  a  housing  development  provides 
significant  facilities  and  services  specifically  designed  to 
meet  the  physical  or  social  needs  of  older  persons: 

o     First,  each  facility  and  each  service  must  be 
'specifically  designed'  to  meet  the  physical  or 
social  needs  of  older  persons  (§100.305).   This  is 
the  first  prong  of  the  test.  If  a  facility  or  service  is 
not  "specifically  designed,"  it  is  not  further 
considered. 

G     Second,  each  facility  or  service, that  meets  the 
requirements  of  the  first  prong  is  evaluated  using 
factors  aimed  at  measuring  the  extent  to  which  it  is 
'significant'.  All  these  facilities  are  then  judged 
in  the  aggregate  and  all  these  services  are  judged 
in  the  aggregate  to  determine  if  they  are 
significant(§100.306).   This  is  the  seccmd  pror^  of 
the  test. 


994 
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100.304  (cont'd) 


(b)  With  reference  to  complaints 
filed  pursuant  to  the  Act,  this 
means  that  the  person  or  entity 
claiming  the  exemption  must 
affinnatively  demonstrate  through 
credible  and  objective  evidence  as 
of  the  date  of  the  alleged  violation 
of  the  Act  or  at  any  time  that  the 
exemption  is  asserted  as  a  basis 
for  allowing  a  practice  that  would 
otherwise  be  prohibited  as 
discriminatory  on  fce  basis  of 
familial  status,  thai  the  housing 
meets  the  requirements  of 
paragraph  (a). 


(c)        For  purpos  is  of 

§§100.305,  100.306, 
100.310,  1)0.315  and 
100.316  of  this  subpan, 
'older  pers  ons '  means 
persons  55  years  of  age  or 
older. 


INTERPRETIVE  GUIDANCE 


100.304  (cont'd) 

The  burden  of  demonstrating  that  the  "older  persons" 
exemption  applies  rests  on  the  party  asserting  the 
exemption. 

As  is  the  case  with  other  exemptions  to  civil  rights 
statutes,  and  other  exemptions  under  the  Fair  Housing  Act 
(the  Aa),  this  exemption  will  be  interpreted  narrowly.   A 
narrow  construction  of  this  exemption  is  intended  to  give 
full  force  and  effect  to  the  protection  against  familial  status 
discrimination  afforded  by  the  Act. 


REGULATION 


100.304(G),  (cont'd) 

For  purposes  of  §§100.305  and 
1 00. 306,  'housing  provider ' 
means: 


(1) 


the  owner  or 
manager  of  a 
housing  facility; 


or 


(2) 


the  owner  or 
manager  of  the 
common  and 
public  use  areas  of 
a  housing  facility, 
where  the 
dwelling  units  are 
individually 
owned. 
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INTERPRETIVE  GUIDANCE 


100.304(G),  (cont'd) 

For  purposes  of  §§100.305  and 
1 00. 306,  'housing  provider ' 
means: 


100.304(c),  (cont'd) 
EXAMPLE  1 


(1) 


the  owner  or 
manager  of  a 
housing  facility; 


Vista  Valley  is  a  250-unit  apanment  complex, 
owned  by  Vista  Valley,  Inc.  and  managed  by 
Valley  Management,  Ltd.  The  housing  providers, 
for  purposes  of  §§100.305  and  100.306,  are  Vista 
Valley,  Inc.  and  Valley  Management  Ltd. 


or 


EXAMPLE  2 


(2) 


the  owner  or 
manager  of  the 
common  and 
public  use  areas  of 
a  housing  facility, 
where  the 
dwelling  units  are 
individually 
owned. 


Mountain  View  Terrace  is  a  300-unit  condominium 
complex  consisting  of  one-and  two-bedroom 
condominium  units  which  are  individually  owned 
(by  persons  who  reside  in  the  units  or  rent  the 
units  to  tenants).   The  Mountain  View  Terrace 
Condominium  Association  owns  and  manages  the 
common  and  public  use  areas  of  Mountain  View 
Terrace.   The  housing  provider,  for  purposes  of 
§§100.305  and  100.306,  is  the  Mountain  View 
Terrace  Condominium  Association. 
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100.304(c),  (coni'd) 


IMI 


INTERPRETIVE  GUIDANCE 


100.304(c),  (cont'd) 


EXAMPLE  3 


Meadow  Lakes  is  a  planned  community  consisting 
of  390  sii)gk  family  detached  houses  which  are 
individually  on^ned  (by  persons  who  le&ide  in  the 
houses  or  xent  die  houses  to  tenants).  The  putsdic 
and  common  use  areas  in  Meadow  Lakes  are 
owned  and  managed  by  the  Meadow  Lakes 
Homeowners  Association.  The  housing  provider, 
for  purposes  of  §§100.305  and  100.306,  is  the 
Meadow  Lakes  Homeowaers  Association. 


EXAMPLE  4 


Chelsea  Village  is  a  200-mjit  cooperative,  owijed 
by  Chelsea  Village  Cooperative,  Inc.  and  managed 
by  the  Chchea  Village  Ceoperative  Board.  The 
hcaising  providers,  for  purposes  of  §§100.305  and 
100.306  are  Chelsea  Villi^  Cooperative,  Inc.  and 
the  Chelsea  Village  Cooperative  Board. 


REGULATION 


100.305  Specincally  designed 
facilities  and  services. 

100.305(a) 

The  provisions  regarding  familial 
status  in  this  part  shall  not  apply 
to  housing  intended  and  operated 
for  occupancy  by  at  least  one 
person  55  years  of  age  or  older 
per  unit,  provided  that  the  person 
or  entity  asserting  the  exemption 
affirmatively  demonstrates  through 
credible  and  objective  evidence 
that  the  housing  has  facilities  and 
services  specifically  designed  to 
meet  the  physical  or  social  needs 
of  older  persons. 

In  order  to  satisfy  this  paragraph, 
there  must  be  more  than  one 
facility  and  more  than  one  service 
specifically  designed  to  meet  the 
physical  or  social  needs  of  older 
persons.   Both  facilities  and 
services  specifically  designed  to 
meet  the  physical  or  social  needs 
of  older  persons  must  exist 
as  of  the  date  of  an  alleged 
violation  of  the  Act  or  at  any  time 
that  the  exemption  is  asserted  as  a 
basis  for  allowing  a  practice  that 
would  otherwise  be  prohibited  as 
discriminatory  on  the  basis  of 
familial  status. 
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INTERPRETIVE  GUIDANCE 


100.305  SpeciHcally  designed 
facilities  and  services. 

100.305(a) 

The  provisions  regarding  familial 
status  in  this  part  shall  not  apply 
to  housing  intended  and  operated 
for  occupancy  by  at  least  one 
person  55  years  of  age  or  older 
per  unit,  provided  that  the  person 
or  entity  asserting  the  exemption 
affirmatively  demonstrates  through 
credible  and  objective  evidence 
that  the  housing  has  facilities  and 
services  specifically  designed  to 
meet  the  physical  or  social  needs 
of  older  persons. 

In  order  to  satisfy  this  paragraph, 
there  must  be  more  than  one 
facility  and  more  than  one  service 
specifically  designed  to  meet  the 
physical  or  social  needs  of  older 
persons.   Both  facilities  and 
services  specifically  designed  to 
meet  the  physical  or  social  needs 
of  older  persons  must  exist 
as  of  the  date  of  an  alleged 
violation  of  the  Act  or  at  any  time 
that  the  exemption  is  asserted  as  a 
basis  for  allowing  a  practice  that 
would  otherwise  be  prohibited  as 
discriminatory  on  the  basis  of 
familial  status. 


100.305  Specifically  designed  facilities  and  services. 


100.305(a) 

The  Department  believes  the  Fair  Housing  Act  imposes  a 
strict  burden  upon  a  person  claiming  the  exemption  to 
provide  credible  and  objective  evidence  showing  that  the 
structures  and  amenities  offered  by  the  housing  provider 
were  designed,  constructed  or  adapted  to  meet  the 
particularized  needs  of  older  persons.  In  order  to  be 
considered  as  sufficient  to  qualify  a  housing  facility  for  the 
exemption,  the  evidence  must  show  the  housing  in 
question  is  clearly  distinguished  from  the  bulk  of  other 
housing  in  a  particular  area  by  the  existence  of  those 
facilities  and  services  which  set  the  housing  facility  apart 
as  housing  intended  and  operated  as  housing  for  older 
persons.  Absent  such  evidence,  the  familial  status 
prohibitions  of  the  Act  will  apply.   (Also  see  discussion  in 
guidance  at  §I00.304(b)). 

The  housing  provider  must  h2k\t  facilities  that  are 
specifically  designed  to  meet  the  physical  or  social  needs 
of  older  persons  and  services  specifically  designed  to  meet 
such  needs,  using  the  factors  that  are  listed  in  §100.305. 

Because  the  language  of  the  Act  requires  the  existence  of 
"facilities  and  services  (in  the  plural,  emphasis  added) 
specifically  designed  to  meet  the  physical  or  social  needs 
of  older  persons",  the  Department  will  require  more  than 
one  specifically  designed  facility  and  more  than  one 
specifically  designed  service. 
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INTERPRETIVE  GUIDANCE 


100.305(a),  <cont'd) 

EXAMPLE  1 

Mobile  Village  is  owned  and  manned  by  Mobile 
Properties,  Inc.,  which  transports  residents  twrce  a  week 
to  a  local  shopping  center  by  use  of  a  van.  Mobile  Vfllage 
also  provides  health  services  on-site.  The  health  services 
art  located  in  a  large  trailer  that  visits  Mobile  Village  x>n 
Mondays  and  Thursdays  (on  other  days  it  is  located  at 
other  developments  owned  by  Mobile  Properties). 

Both  the  transportation  service  provided  by  the  van  and  the 
healA  care  services  provided  in  the  mobile 
clinic  would  be  considered  services.  The  trailer  in  -which 
the  dinic  operates  would  also  be  considered  a  facility. 

See  interpretive  guidance  for  §  1 00.305(b)(3)  for  other 
cxfflnples  of  what  constitutes  a  facility  and  what 
constitutes  a  service. 

Each  facility  and  each  service  claimed  must  have  been 
operable  at  the  time  an  alleged  discriminatory  practice 
occurred. 

I 

EXAMPLE  2  ! 

The  Mountain  Bluff  Housing  Authority  has  excluded 
persons  on  the  basis  of  familial  scttus  since  August  1, 
1993,  the  date  of  the  alleged  violation  of  fte  Act. 
Mountain  Bluff  claims  to  have  been  exempt  housing  for 
older  persons  age  55  or  older  as  of  that  date.   In  support 
of  this  tiJm,  Mountain  Bluff  Housing  provides  records 
showing  the  following  facilities  and  services: 
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REGULATION 


100.305(a),  (cont'd) 


100.305(b)(1) 

In  determining  that  a  facility  or 
service  is  "specifically  designed  to 
meet  the  physical  or  social  needs 
of  older  persons" ,  the  Department 
will  first  consider  whether  the 
facility  or  service  is  readily 
accessible  to  and  usable  by  older 
persons  with  mobility,  visual  and 
hearing  impairments. 
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100.305(a),  (cont'd) 


100.305(b)(1) 

In  determining  that  a  facility  or 
service  is  "specifically  designed  to 
meet  the  physical  or  social  needs 
of  older  persons" ,  the  Department 
will  first  consider  whether  the 
facility  or  service  is  readily 
accessible  to  and  usable  by  older 
persons  with  mobility,  visual  and 
hearing  impairments. 


INTERPRFnVE  GUIDANCE 


100.305(a),  (cont'd) 
EXAMPLE  2,  (cont'd) 

1.  pool  -  completed  in  1987 

2.  club  house  -  convicted  in  1988 

S.  congregate  dining  facility  -  completed  July 

1993 

4.  transportation  service-organized  August  15, 
1993 

5.  medical  lectures^rganized  September  9, 
1993 

The  Department  would  consider  facilities  1-3  but  not 
services  4-5  in  connection  with  Mountain  Bluffs  claim  of 
qualification  for  the  exemption,  since  the  transportation 
service  and  medical  lectures  were  not  operable  at  the  time 
the  alleged  discriminatory  practice  occurred. 


100.305(b)(1) 

Congress  recognized  that  older  persons  are  likely  to 
experience  mobility,  visual  and  hearing  impairments- 
especially  as  they  age-and  will  require  certain  features  to 
meet  those  needs.  The  Committee  stated,  "While  residents 
may  be  of  generally  good  health  when  they  enter  a 
development,  they  are  likely  to  experience  a  diminution  of 
physical  capacity  as  the  years  pes.  This  requires  an 
environment  which  can  accomnaodate  the  changing  needs 
of  such  residents,  and  would  typically  include  handrails 
along  steps  and  interior  hallways  to  reduce  risk  of  falls, 
grab  bars  in  bathrooms,  routes  tfiat  allow  use  of 
wheelchairs,  canes  and  walkers,  lew  type  doorknobs  and 
single  lever  faucets."  H.R.  Rep.  No.  711,  100th  Cong., 
2nd  Sess.,  Pages  31-32  (1988)  reprinted  in  1988 
U.S.C.C.A.N.  2173  [hereinafter  House  Judiciary  Report]. 
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INTERPRETIVE  GUIDANCE 


100.305(b)(1),  (cont'd) 

Therefore,  in  order  for  a  facility  or  service  to  be 
"specifically  designed"  for  older  persons,  the  Department 
requires  exempt  housing  to  be  designed  to  meet  iht 
accessibility  needs  of  the  current  older  persons  who  are 
residents  and  expects  the  housing  provider,  to  some  extent, 
to  meet  the  needs  that  an  aging  population  will  have  (even 
where  those  needs  are  not  currently  present).  To  do 
otherwise,  especially  with  respect  to  the  needs  of  an  aging 
population,  could  result  in  communities  that  are  not 
currently  accessible  and  usable  to  older  persons  with  such 
impairments,  thus  discouraging  them  from  seeidng  housing 
there. 

As  a  result,  the  Department  has  established  accessibility  as 
a  threshold  requirement  which  must  be  met  in  order  for 
the  Department  to  determine  whether  a  facility  or  service 
is  specifically  designed  for  older  persons,  using  factors  set 
forth  in  100.305(b)(2). 


REGULATION 


100.305(b)(l)(i) 

If  the  housing  is  a^ covered 
multifamily  dwelling  as  defined  in. 
24  CFR  §  100.201  constructed  for 
first  occupancy  and  use  after 
March  13,  1991,  in  order  for  a 
facility  to  satisfy  §100. 305(b)(1)  it 
must  meet  the  requirements  of 
§100.205  of  this  part. 
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REGULATION 


100.305(b)(l)(i) 

If  the  housing  is  a^covered 
multifamily  dwelling  as  defined  in . 
24  CFR  §  100.201  constructed  for 
first  occupancy  and  use  after 
March  13,  1991,  in  order  for  a 
facility  to  satisfy  §100.305(b)(l)  it 
must  meet  the  requirements  of 
§100.205  of  diispart. 


INTERPRFTIVE  GUIDANCE 


100.305(b)(lXi) 

With  respect  te  facilities:   covered  multifamily  dwellings 
for  first  occupancy  after  March  13,  1991,  are  already 
required  by  the  Fair  Housing  Act  to  meet  accessibility 
requirements  (42  U.S.C.  §3604(f)(3)(Q;  24  CF.R. 
§100.205)  which  cover  dwelling  units  as  well  as  public 
and  common  use  areas.   Other  housing  is  not  required  by 
the  Fair  Housing  Act  to  meet  the  accessibility 
requirements,  birt  may  be  subject  to  accessibility 
requirements  of  laws  such  as  Section  504  of  the 
Rehabilitation  Act,  the  Americms  with  Disabilities  Act,  or 
state  and  local  laws. 

The  Department  requires  exempt  housing  to  meet  the 
accessibility  requirements  of  the  Fair  Housing  Aa  where 
the  housing  consists  of  covered  multifamily  dwellings  for 
first  occupancy  after  March  13,  1991  in  order  for  the 
facility  to  meet  the  accessft)ilitv  requirements  of  this 
paragraph, 

EXAMPLE  1 

Golden  Times  Apartments,  a  nmltifaraily  elevator  high  rise 
apartment  development,  subject  to  the  Fair  Housing  Act 
accessibility  requirements,  claims  to  be  "housing  for  older 
persons."   None  of  die  residents  of  Golden  Times  have  a 
mobility,  visual  or  hearing  impairment  that  prevents  him 
or  her  from  using  any  of  the  fadJities  and  services  in  the 
development.   The  development  supports  its  claim  for 
exemption  by  the  fact  that  the  ground  floor  contains  a 
room  with  a  swimming  pool  and  sauna.  This  room  is 
separated  from  the  lobby  entrance  by  a  stairway  of  six 
steps  and  a  small  landing,  with  a  doorway  that  opens  out. 
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INTERPRETIVE  GUIDANCE 


100.305(b)(l)(i),  (cont'd) 

EXAMPLE  I,  (cont'd) 

The  Department  will  not  consider  the  swimming  pool  to  be 
a  facility  that  is  specifically  designed  to  meet  the  physical 
or  social  needs  of  older  persons  because  it  fails  to  meet  the 
accessibility  requirements  of  the  Act. 

EXAMPLE  2 

Silver  Times  Apartments,  a  multifamily  elevator  high  rise 
apartment  development  subject  to  the  Fair  Housing  Act 
accessibility  requirements,  claims  to  be  "housing  for  older 
persons."  None  of  the  residents  of  Silver  Times  have  any 
mobility,  visual  or  hearing  impairment  that  prevents  him 
or  her  from  using  any  of  the  facilities  and  services  in  the 
development.   The  development  supports  its  claim  for 
exemption  by  the  fact  that  the  ground  floor  contains  a 
room  with  a  swinuning  pool  and  sauna  that  meet  the 
accessibility  requirements  of  the  Act.   However,  while  the 
rental  office  meets  the  requirements  of  the  Act,  it  does  not 
meet  certain  requirements  of  Title  HI  of  the  Americans 
with  Disabilities  Act  (ADA),  which  apply  to  it. 

In  determining  whether  the  facility  is  "specifically 
designed  to  meet  the  physical  or  social  needs  of  older 
persons,  "  the  Department  will  consider  only  the  fact  thot 
the  rental  office  meets  the  accessibility  requirements  of  the 
Act.  However,  wherrthe  Department  is  aware  of 
violations  of  the  ADA  it  will  notify  the  Department  of 
Justice.  I 
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100.305(b)(l)(i),  (cont'd) 

In  order  for  a  service  to  satisfy 
§l(X).305(b)(l)  the  Department 
win  consider  whether  older 
persons  with  mobility,  visual  and 
hearing  impairments  occupying 
units  can  readily  access  and  use 
the  service  and  the  extent  to 
which  the  service  is  designed  to 
meet  the  mobility,  visual  and 
hearing  impairments  of  an  aging 
population. 


100.305(b)(l)(ii) 

If  the  housing  is  not  a  covered 
multifamily  dwelling  as  defined  in 
24  CFR  §  100.201  constructed  for 
first  occupancy  after  March  13, 
1991,  in  order  for  a  facility  or 
service  to  satisfy  §  100.305(b)(1) 
the  Department  will  consider 
whether  older  persons  with 
mobility,  visual  and  hearing 
impairments  occupying  units  can 
readily  access  and  use  the  facility 
or  service,  and  the  extent  to  which 
the  facility  or  service  is  designed 
to  meet  the  mobility,  visual  and 
hearing  impairments  of  an  aging 
population. 
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100.305(b)(l)(i),  (cont'd) 

In  order  for  a  service  to  satisfy 
§100.305(b)(l)  the  Department 
win  consider  whether  older 
persons  with  mobility,  visual  and 
hearing  impairments  occupying 
units  can  readily  access  and  use 
the  service  and  the  extent  to 
which  the  service  is  designed  to 
meet  the  mobility,  visual  and 
hearing  -impairments  of  an  aging 
population. 


100.305(b)(l)(ii) 

If  the  housing  is  not  a  covered 
multifamily  dwelling  as  defined  in 
24  CFR  §  100.201  constructed  for 
first  occupancy  after  March  13, 
1991,  in  order  for  a  facility  or 
service  to  satisfy  §  100.305(b)(1) 
the  Department  will  consider 
whether  older  persons  with 
mobility,  visual  and  hearing 
impairments  occupying  units  can 
readily  access  and  use  the  facility 
or  service,  and  the  extent  to  which 
the  facility  or  service  is  designed 
to  meet  the  mobility,  visual  and 
hearing  impairments  of  an  aging 
population. 


INTERPRETIVE  GUIDANCE 


100.305(b)(l)(i),  (com'd) 

Since  the  accessibility  requirements  of  §100.205  address 
structural  features  only,  a  multifamily  dwelling  that  meets 
those  requirements  will  satisfy  the  accessibility 
requirements  of  100.305(b)(1)  only  with  respea  to  the 
facilities.   The  requirements  for  a  service  are  set  forth  in 
the  remaining  language  of  this  paragraph. 

Even  where  the  facilities  of  a  development  meet  the  Fair 
Housing  Act  Accessibility  requirements,  the  services 
would  be  subject  to  a  determination  of  whether  current 
residents  can  access  and  use  them  and  the  extent  to  which 
they  are  designed  to  meet  the  mobility,  visual  and  hearing 
needs  of  an  aging  population. 

The  application  of  this  standard  is  discussed  in  the  analysis 
of  §100,305(b)(l)(ii),  below. 

100.305(b)(l)(ii) 

The  first  part  of  this  factor  (see  italics)  addresses  the  needs 
of  current  older  persons  who  are  residents. 

If  the  housing  does  not  consist  of  covered  multifamily 
dwellings  for  first  occupancy  after  March  13,  1991,  it 
must  meet  the  accessibility  needs  of  the  current  older 
residents  arid  must  provide  for  changing  needs  of  residents 
who  may  develop  mobility,  visual  or  hearing  impairments 
and  new  applicants  with  mobility,  visual  or  hearing 
impairments  who  move  into  the  housing. 
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INTESPRETIWE  GUIDANCE 


100.30S9>^XtiX  («>nt*<!0 

The  Depanmem  believes  that  imless  this  leveil  of 
aocessibiliQr  is  provided,  older  readents  wM  tm.  be  jfek  to 
beiiefit  iiiBy  from  the  housmg  and  older  persons  widi 
nobility,  visual  or  bearing  irapaiczBents  wiR  %e  deterred 
from  seeking  the  housing. 

EXAMPLE  1 

Sylvan  Parte  is  a  mofcile  home  community  •estaMi^ed  in 
!1975,  dairaing  an  exemption  as  Imusing  for  older 
persons."  Sylvan  Park  has  rejected  the  application  of  a 
family  wifli  diiidren  to  live  in  Ihe  community.   None  of 
the  residens  of  the  commufuty  hawe  any  mobility,  visual 
or  hearing  impairments  that  prevent  them  from  using  any 
of  the  facilities  and  services  in  the  community.  The  Park 
asserts  ^t  a  club  bouse  in  ^s^hkh  the  residents  can  hold 
group  activities  is  a  facility  speciically  designed  to  meet 
the  physical  or  social  needs  dF  older  persons.  The  club 
house  cannot  readily  be  accessed  or  used  by  a  person  with 
4  nrobiljiij'  impairment.   The  Park  has  no  contingency  plan 
10  build  a  nonp  or  otherwise  make  the  club  house 
accessible  to  persons  with  mobiliQr  impairmeois. 


REGULATION 
100.305(b)(l)(ii),  (cont'd) 
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INTERPRETIVE  GUIDANCE 

10O.305(b)(l)(ii),  (cont'd) 

100.305(b)a)(ii),  (cont'd) 

EXAMPLE  1,  (cont'd)                                                        1 

While  this  facility  meets  the  requirements  of  the  first  part 
of  this  factor  because  current  residents  have  no  mobility, 
visual  or  hearing  impairments,  it  would  not  be  considered 
to  be  specifically  designed  to  meet  the  physical  or  social 
needs  of  older  persons.    Because  the  facility  is  not 
designed  to  meet  the  mobility,  hearing  and  visual 
impairments  characteristic  of  an  aging  population,  it  would 
not  meet  the  requirements  of  the  second  part  of 
§100.305(b)(l)(ii)  (see  Example  5,  below).                         1 

EXAMPLE  2                                                                   1 

Project  Ancienne  is  a  multifamily  housing  development 
formerly  opened  to  families  with  children  now  claiming  to 
be  housing  for  older  persons.   Among  its  facilities  is  a 
club  house.  The  club  house  does  not  meet  the  Fair 
Housing  Accessibility  Guidelines  for  new  construaion, 
does  not  meet  the  design  and  construction  requirements  of 
the  Fair  Housing  Act,  and  is  not  subject  to  them. 
Management  has  widened  the  doorways  of  some  club 
house  entrances  to  allow  passage  by  persons  in  wheelchairs 
and  has  provided  grab  bars  in  some  bathrooms. 
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INTERPRETIVE  GUIDANCE 


1 00. 305fb)(l>(ii),  (cont'd) 

EXAMPLE  2,  (cont'd) 

Since  these  dhanges,  management  can  demonstrate  that 
tslder  residents  wiA  mobility,  vrsoafl  and  hearing 
impairments  mafce  regular  use  of  Ae  leisure  activities  at 
ihe  clift)  house. 

The  fusing  provider  has  also  arranged  with  the  local 
television  station  to  provide  closed  captioning  for  the  daily 
news  and  special  programming.   At  bi-monthly  educational 
seminars  conducted  in  ■tibe  chrb  house,  management  has 
arranged  with  the  Office  of  Vocational  Rehabilitation  for 
an  interpreter  to  sign  for  Ae  hearix^  impaired.   Materials 
are  reproduced  in  the  large  print  or  on  audio  tape, 
ilesidents  iway  wse  tape  players  provided  by  management. 

These  faofEties  imd  services  would  meet  the  requirements 
of  |l<X).305fb)(l)(ii)  due  to  ihe  lewl  of  use  by  the  current 
r«sidenB  with  mobrHty,  visuafl  and  hearing  impairments. 

(Note,  tn  addition,  management  has  taken  steps  to  meet  the 
ftrture  needs  Of  older  persons  with  .mobility,  visual  and 
hearing  impairments  and  ensured  !fliat  the  needs  of  current 
residenc  are  met  on  a  continuous  feasis.) 


REGULATION 


100.305(b)(l)(ii),  (cont'd) 
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100.305(b)(l)(ii),  (cont'd) 


INTERPRETIVE  GUIDANCE 
100.305(b)(l)(ii),  (cont'd) 

EXAMPLE  3 


Deer  Hill  does  not  meet  and  is  not  required  to  meet  the 
Act's  design  and  construction  requirements.   However, 
management  conducts  periodic  surveys  regarding  tenant 
requests  for  accommodations  to  their  disabilities.  They 
also  take  written  and  telephone  requests  from  tenants  for 
accessibility  features  they  need  to  accommodate  their 
changing  needs.  In  response  to  a  request  from  a  new 
resident.  Deer  Hill,  at  its  expense,  installed  a  ramp  at  the 
front  door  to  the  club  house.  In  response  to  a  request 
from  a  tenant  whose  vision  has  deteriorated  over  time, 
management  also  distributes  community  notices  in  large 
print  and  provides  a  staff  member  to  read  notices  and 
other  community  information  to  residents  who  request  such 
a  service.  As  a  result,  older  residents  with  mobility, 
visual  and  hearing  impairments  are  afforded  ready  access 
and  extensive  use  of  the  facilities  and  services. 

Deer  Hill  would  meet  the  requirements  of 
§100.305(b)(l)(ii)  because  it  meets  the  current  needs  of 
older  persons  who  are  residents  and  to  a  considerable 
extent  it  addresses  the  mobility,  visual  and  hearing  needs 
of  older  persons  in  general. 


IMI 
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100.305(b)(l)(i ).  (cont'd) 
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for  first 
13,  1991,  in 
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the  Department 
whether  older 
mobility,  visua 
impairments 
readily  access 
or  service,  and 
the  facility  or 
to  meet  the 
hearing 
population. 


not  a  covered 
illing  constructed 
after  March 
for  a  facility  or 
§100.305(b)(l) 
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I^rsons  with 
and  hearing 
occupying  units  can 
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ikr\ice  is  designed 
mol  iliry,  visual  and 
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INTERPRETIVE  GUIDANCE 


100.305(b)(l)(ii),  (cont'd) 

EXAMPLE  4 

Deepwood  Delta  has  facilities  which  do  not  meet  and  are 
not  required  to  meet  the  Fair  Housing  Act's  design  and 
construction  requirements.  Management  does  not  respond 
to  the  changing  mobility,  visual  and  hearing  needs  of  its 
residents.  It  discourages  older  persons  from  making  their 
needs  known  and  ignores  or  stalls  in  responding  to 
residents'  requests  for  alterations  to  make  facilities  and 
services  accessible  and  usable  to  them.  As  a  result,  older 
residents  with  mobility,  hearing  and  \fisual  impairments  are 
denied  access  to  and  use  of  the  facilities  and  services  of 
Deepwood.      j 

Deepwood  would  not  meet  the  requirements  of 
§100.305(b)(l)(ii).   Deepwood  could  also  be  in  violation 
of  the  Act's  requirements  in  several  respects. 


REGULATION 

100.305(b)G)(ii).  (cont'd) 


The  second  part  of  this  factor  (see  italics)  addresses  the 
mobility,  visual  and  hearing  impairments  of  an  aging 
population.       i  • 
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INTERPRETIVE  GUIDANCE 


100.305(b)0)(ii),  (cont'd) 


EXAMPLE  5 

Harbor  House  is  a  100-unit  single  family  housing 
development  with  common  area  facilities  providwi  by  a 
management  company.   Built  in  1974,  it  is  not  covered  by 
the  design  and  construction  requirements  of  the  Fair 
Housing  Act.   Among  the  facilities  available  to  residents 
are  a  club  house  and  community  rooms.   Most  entrances 
to  the  club  house  have  been  widened  but  do  not  meet  the 
dimensions  of  the  Fair  Housing  Act  guidelines.  Grab  bars 
have  been  placed  in  many  bathrooms,  hand  rails  and  ramps 
installed  in  some  locations.  Some  public  telephones  are 
accessible  and  have  volume  controls  and  touch  dials  with 
large  numbers. 

Management  has  also  ensured  that  most  common  area 
facilities  are  accessible  by  providing  curb  cuts,  accessible 
parking  spaces,  and  walkways  that  are  firm  and  slip- 
resistant.   Management  provides  copies  of  periodicals  and 
magazines  in  the  large  print  for  residents  who  ask  for 
them.   Staff  is  also  available  to  read  or  write  for  older 
residents  (presently,  residents  do  not  need  this  service). 
There  is  a  large  screen  television  in  the  club  house  where 
special  programming  and  the  news  is  provided  on  closed 
caption.   Currently,  there  are  no  residents  who  are 
wheelchair-users.   Recently,  however,  management  has 
seen  a  steady  increase  in  the  number  of  residents  with 
canes  and  walkers  and  others  with  visual  impairments 
using  the  club  house  daily. 

The  Department  would  determine  that  the  facilities  and 
services  at  Harbor  House  met  the  mobility,  visual  and 
hearing  impairments  of  the  aging  residents  (see  second  part 
of  §100.305(b)(l)(ii)). 
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100.305(b)a)(ii), 
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INTERPRETIVE  GUIDANCE 


10O.3O5(b)a)(ii),  (cont'd) 

EXAMPLE  5,  (cont'd) 

The  club  house  and  community  rooms  have  been  made 
accessible  for  use  by  all  residents  including  those  using 
canes  and  walkers.  The  widening  of  entrances,  addition  of 
grab  bars  in  bathrooms,  installation  of  hand  rails  and 
ramps  are  beneficial  to  aging  residents.  These  accessible 
features  are  needed  as  residents  age  and  mobility  becomes 
more  restrictive;  the  features  will  continue  to  be  useful. 

Telephones  with  volume  controls,  reading  materials 
available  in  large  print,  closed  caption  television  and  staff 
to  read  and/or  write  for  older  residents  are  efforts  by 
management  to  meet  the  visual  and  hearing  needs  that  exist 
in  older  persons  as  they  age.   Although  the  services  of 
staff  to  read  and/or  write  for  older  residents  is  not  being 
used  now,  it  will  mfeet  the  fiiture  needs  of  older  residents. 

A  facility  that  meets  the  Fair  Housing  Accessibility 
Guidelines  for  new  construction  (24  CFR  Ch.l,  Subch.A, 
App.  II  pp  942-43)  will  be  considered  by  the  Department 
to  be  accessible  to  and  usable  by  older  persons  with 
mobility,  visual  and  hearing  impairments.   This  will  be  so 
whether  or  not  the  facility  is  covered  under  the  design  and 
construction  standards  of  the  Act, 


REGULATION 

100.305(b)(l)(ii),  (cont'd) 
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100.305(b)(l)(ii),  (cont'd) 


44 


INTERPRETIVE  GUIDANCE 
100.305(b)(l)(ii),  (cont'd) 


The  Department's  use  of  the  Fair  Housing  Accessibility 
Guidelines  as  a  "safe  harbor"  for  this  purpose  does  not 
relieve  a  housing  provider  from  complying  with  otherwise 
applicable  accessibility  requirements  of  any  federal,  state, 
or  local  law, 

EXAMPLE  6 

A  health  clinic  constructed  in  1993  and  located  within 
Sunshine  City,  a  community  of  single  family  detached 
homes,  is  available  for  use  both  by  Ae  public  and  the 
residents  of  this  housing  development. 

The  design  and  construction  requirements  of  §804(f)(3)(Q 
of  the  Fair  Housing  Aa  do  not  apply  to  this  community 
because  the  development  consists  of  detached  dwelling 
units.  The  housing  provider  has  chosen  to  comply  with 
those  accessibility  standards  in  the  design  of  the  clinic  in 
order  to  support  a  claim  that  it  is  a  facility  specifically 
designed  to  meet  the  physical  needs  of  older  persons. 
However,  the  design  and  construction  of  the  clinic  does 
not  meet  certain  accessibility  requirements  of  Tide  III  of 
the  Americans  with  Disabilities  Act,  which  apply  to  this 
facility. 

In  determining  whether  the  facility  is  "specifically 
designed  to  meet  the  physical  or  social  needs  of  older 
persons,"  the  Department  will  consider  only  the  fact  that 
the  clinic  meets  ihe  accessibility  requirements  of  the  Aa. 
However,  where  the  Department  is  aware  of  violations  of 
the  Americans  with  Disabilities  Act  (ADA)  it  will  notify 
the  Department  of  Justice. 
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100.305(b)(2) 

If  the  requirec  lents  of  par^^ 
(1)  of  this  seciion  are  met,  the 
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100.305(b)(2)  ^ 

The  ability  to  access  and  ose  a  facility  or  service  is  a 
threshold  requirement  wbicfr  must  be  met  in  order  for  the 
Department  or  determine  whether  a  facility  or  service  is 
"specifically  designed"  for  older  persons,  using  factors  set 
forth  in  §  100.305(b)(2). 

For  example,  a  recreational  facility  may  be  fiilly  accessible 
under  the  accessibility  guidelines  of  the  Art,  and  may  be 
usable  for  activities  that  are  not  specifically  designed  for 
older  persons.   Likewise,  a  service  may  be  fully  accessible 
under  the  accessibility  gtridefines  of  the  Act,  but  may  not 
be  specifically  designed  to  meet  the  physical  or  social 
needs  of  older  persons:  (for  example,  child  day  care  and 
teen  counsefing  services). 

:    II        I  ■■  _   . 

Therefore,  the  regulatioit  sets  forth  additional  fartors  that, 
among  others,  wfll  be  used  to  determine  whether  facilities 
and  services  that  are  accessible  to  and  usable  by  older 
persons  are  "specificalTy  designed"  for  them. 

Each  situation  will  be  considered  on  its  merits  to 
determine  if,  after  applying  theiequirements  of  §100.305, 
the  fecilities  or  the  services  have  been  "specifically 
designed"  to  meet  the  physical  or  social  needs  of  older 
persons. 

i 
The  Departnlent  expects  that  fiirther  experience  under  the 

Act  will  allow  the  proniulgatioo  of  additional  guidance  to 

help  m  determining  whetv-  the  intent  of  the  regulatory 

requirements  has  been  met. 


REGULATION 
100.305(b)(2)(i) 

The  extent  to  which  the  facility  or 
service  benefits  the  current  and 
fiiture  health,  safety  or  leisure 
needs  of  an  aging  population. 
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100.305(b)(2)(i) 

The  extent  to  which  the  facility  or 
service  benefits  the  current  and 
future  health,  safety  or  leisure 
needs  of  an  aging  population. 
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100.305(b)(2Xi) 

The  House  Judiciary  Committee  recognized  the  physical  or 
social  needs  of  older  persons.  The  Committee  also 
recognized  that  those  needs  may  change  over  time,  as  the 
older  person  population  ages. 

The  Committee  described  the  needs  of  an  older  population 
as  follows:   "As  the  President's  Commission  on  Housing 
recently  stated,  the  frailties  of  old  age  need  not  result  in 
institutionalization  if  accessible  housing  and  adequate 
services  are  available  (citation  omitted).   Earlier,  the 
President's  Task  Force  on  Aging  noted  the  period  of 
independence  of  older  persons  may  be  extended  and  the 
quality  of  their  lives  enhanced  through  the  provision  of 
limited  supportive  services  in  apartments  and  villages 
designed  especially  for  their  use".   (House  Judiciary 
Report,  Pages  31-32). 

This  factor  focuses  upon  the  extent  to  which  a  facility  or  a 
service  addresses  the  health,  safety  or  leisure  needs  of  an 
existing  population  which  will  age,  with  increasing  needs 
of  this  kind.  A  facility  or  service  designed  to  meet  both 
current  and  increasing  needs  is  more  likely  to  be 
recognized  as  one  that  is  "specifically  designed"  for  older 
persons. 
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INTERPRETIVE  GUIDANCE 


100.305(b)(2K»),  (cont'd) 

The  housing  provider  may  utilize  any  credible  and 
objective  evidence  (e.g.  recent  correspondence  to  residents 
indicating  the  availability  of  a  ficility  or  service,  minutes 
of  tenant  association  or  housing  development  board 
meetings,  or  other  objective  evidence)  to  support  its  claim 
that  the  facilities  and  services  dtat  existed  at  the  time  of 
the  alfeged  discrimination  meet  tiie  needs  of  older  persons 
who  are  residents.   In  any  case,  the  Department  will 
consider  any  other  evidence  it  dieems  appropriate  to  its 
determination. 

The  Department  beWeves  that  surveys  are  only  of  limited 
vahie  m  demonstrating  whether  the  needs  of  older  persons 
were  met  at  the  tnne  of  the  alleged  violation  and  that 
reliance  on  surveys  would  bring  with  it  a  potential  for 
abuse.  Residents  may  face  increased  assessments,  rents, 
or  other  charges  to  support  facSities  or  services  designed 
to  meet  their  needs.  Therefore;  the  fact  that  the  residents 
of  a  housing  facility  have  indicated,  through  surveys,  that 
they  do  not  need  or  want  facflities  or  services  specifically 
designed  to  meet  the  physical  or  social  needs  of  older 
persons  does  not  change  or  lessen  the  necessity  that  the 
requirements  of  Sections  100.305  and  100.306  be  met. 

When  determining  whether  to  consider  a  resident  surv^, 
the  factors  the  Department  will  apply  include: 
I  . 

0  The  manner  in  which  a  survey  is 

conducted  (the  number  of  older  residents 
who  participated  in  the  survey;  how  long 
residents  had  to  respond,  how  responses 
were  collected); 

0  How  recent  is  the  survey; 

o  Was  there  more  than  one  survey  and,  if  so, 

the  frequency  of  the  surveys;  and 

0  Whether  the  housing  provider,  as  a  result 

of  the  survey(s),  added  or  modified 
facilities  or  services  to  respond  to 
residents*  needs. 
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REGULATION 


100.305(b)(2)(i),  (cont'd) 


INTERPRETIVE  GUIDANCE 


100.305(bX2Xi),  (cont'd) 
EXAMPLE  1 

John  and  May  purdiased  their  unit  when  their  children 
were  ages  two  and  six.  They  lived  in  a  150-unit 
multifamily  complex.  Over  time,  all  of  the  children  left 
this  development  and  the  housing  provider  took  actions  to 
accommodate  an  older  population. 
d  G)ngregate  dining  services  were  provided  and 

therapeutic  aerobics  classes  were  scheduled  daily. 

o  Tennis  courts  were  adapted  and  outfitted  with  rest 

areas,  benches  with  trees  for  shade,  and  water 
*    fountains. 

o  (3are  giver  groups  and  alzbeimer's  support  groups 

were  provided  by  man^gwnent. 

0  Safety  precautions  were  added,  which  included 

brighter  lighting  for  die  hallways  and  laundry 
room. 

Most  of  the  residents  are  active  and  healthy  adults.   Only  a 
few  of  the  current  residents  have  a  need  for  specialized 
medical  care  and  relatively  few  use  the  convenience  of  the 
congregate  dining  room. 

The  Department  would  determine  that  management's 
actions  to  provide  for  current  and  future  tenants'  needs 
meet  'i  ■•  requirements  of  this  factor: 

Congregate  dining  services  and  aerobics  exercise 
classes  would  be  given  substantial  weight  as  they 
benefit  both  the  current  ^id  future  health  and 
leisure  needs  of  older  persons. 

Although  caregiver  and  alzheimer's  services  are 
needed  by  only  a  small  number  of  residents,  the 
housing  provider  assured  that  this  service  was 
available  to  meet  their  needs,  as  well  as  the  future 
.  needs  of  the  aging  residents  of  this  housing. 
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10O.305(b)(2)(J),  (cont'd) 


INTERPRETIVE  GUIDANCE 


100.305(b)(2)(i),  (cont'd)      . 
EXAMPLE  1,  (cont'd) 

0  Adapting  the  tennis  courts  to  insure  that  older 

residents  were  able  to  comfortably  enjoy  playing 
tennis  would  be  given  substantial  weight  in  this 
case;  and 

o  Assuring  that  walkways  are  properly  lighted  would 

be  viewed  favorably  as  a  factor  in  meeting  the 
needs  of  older  persons  in  general. 

EXAMPLE  2 

Nautylus  Apartments  offers  a  swimming  pool  which  has  no 
shady  area  in  or  around  the  pool,  does  not  provide  chairs 
around  the  pool  for  the  use  of  residents  (residents  must 
carry  their  own  chairs  to  the  pool),  does  not  have  an 
accessible  route  into  the  pool  area  or  into  the  pool,  and  is 
not  proximate  to  a  water  fountain.  The  pool  is  only  open 
11:00  a.m.  -8:00  p.m.  on  Saturday,  Sunday,  and  holidays, 
and  after  regular  working  hours  on  Monday  through 
Friday  (5:00  p.m.  -  8:00  p.m.). 

Pysces  Apartments,  on  the  other  hand,  offers  a  swimming 
pool  that  is  accessible  to  persons  with  mobility 
impairments,  has  chairs  and  tables  with  umbrellas  around 
it  where  residents  socialize  and  play  mahjongg,  and  has  a 
functioning  water  fountain.   The  pool  is  open  during  the 
day  both  during  the  week  and  on  the  weekend.  In 
addition,  a  water  aerobics  course  is  given  that  is  primarily 
designed  for  senior  citizens. 

The  Nautylus  Apartments  pool  is  a  facility  that  would  not 
meet  this  factor.  In  contrast,  the  Pysces  Apartments  pool 
would. 
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REGULATION 

INTERPRETIVE  GUIDANCE 

100.305(b)(2)(i).  (cont'd) 

100.305(b)(2Xi),  (cont'd) 
EXAMPLES 

The  Tranquil  Acres  housing  devdopment  is  loratM  in  a 
wann  climate  (in  the  southern  or  southwestern  part  of  the 
United  States).  The  provider  has  identified  a  swimming 
pool  and  recreational  center  as  two  facilities  that  qualify  as 
specifically  designed  to  meet  the  physical  or  social  needs 
of  older  persons.  The  pool  is  equipped  with  a  whirlpool, 
and  there  are  specific  physical  therapy  exercises  for 
"tennis  elbow"  and  "arthritic  elbow".   Arts  and  crafts 
classes,  dancing,  and  couaseling  for  bereaved  spouses  are 
just  some  of  the  artivities  that  are  held  in  the  recreation 
center.  Qasses  are  held  both  in  the  mornings  and 
evenings.  The  classes  in  the  morning  are  geared  to  older 
persons.    The  housing  provider  has  also  made  available  a 
24-hour,  seven  days  a  week  attendant  service  to  respond  to 
general  medical  emergencies  of  residents.  The  housing 
provider  prints  and  distributes  a  nsonthly  newsletter  that 
lists  various  types  of  activitiesyservices  that  are  of  interest 
to  an  older  population. 

;mi 
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INTERPRETIVE  GUIDANCE 


100.305(b)(2)(i),  (cont'd) 

EXAMPLE  3,  (cont'd)  - 

Even  though  the  pool  is  used  by  all  persons,  there  are 
services  offered  in  conjunaion  with  this  facility  that  would 
benefit  both  older  persons  (arthritic  elbow)  and  persons 
generally  (tennis  elbow).   The  whirlpool  has  hot  air  jets 
which  relieve  pain  and  soreness  in  muscles  and  joints. 
This  is  a  medical  aid  to  older  persons  and  a  source  of 
recreation  and  enjoyment  for  all. 

The  recreation  center  also  has  activities  that  are  beneficial 
to  older  and  younger  persons.   In  addition,  the  housing 
provider  has  focused  on  the  need  to  schedule  activities  at 
times  that  are  conducive  to  the  respective  audiences. 
During  the  day,  older  persons  are  generally  more  available 
and  have  more  leisure  time. 

Therefore,  the  Department  would  consider  these  facilities 
and  services  to  meet  the  requirements  of  this  factor 
because  they  meet  the  current  and  future  needs  of  an  aging 
population. 

I 
10O.305(b)(2)(ii) 

EXAMPLE  1       '  ' 

The  Concourse  Creek  is  a  150  unit  housing  development. 
Management  of  Concourse  Cr^k  provides  regular 
transportation  service  to  a  local  medical  clinic,  once  a  day 
delivery  of  nutritious  meals,  and  homemaker  service,  as 
requested.   None  of  the  residents  of  Concourse  Creek  is 
disabled. 

This  provision  is  intended  to  assure  (1)  that  future 
applicants  who  are  older  persons  who  apply  to  a 
development  with  facilities  and  services  that  do  not 
presently  meet  the  accessibility  requirements  of  the 
applicant  are  not  dissuaded  from  seeking  residence  and  (2) 
that  the  provider  meets  its  obligation  to  provide  those 
needs  except  where  it  would  be  unreasonable  to  do  so. 
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100.305(b)(2Xii).  (cont'd) 

The  policies  and  procedures  must 
ensure  that  as  the  needs  of  older 
persons  currently  residing  in  the 
housing  change  and  as  new 
residents  move  into  the  housing, 
the  housing  provider  will  respond 
to  those  changing  needs.   A 
statement  of  these  policies  and 
procedures  shall  be  provided  to 
residents  and  applicants  for 
housing. 
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REGULATION 


100.305(b)(2Xii),  (cont'd) 

The  policies  and  procedures  must 
ensure  that  as  the  needs  of  older 
persons  currently  residing  in  the 
housing  change  and  as  new 
residents  move  into  the  housing, 
the  housing  provider  will  respond 
to  those  changing  needs.   A 
statement  of  these  policies  and 
procedures  shall  be  provided  to 
residents  and  applicants  for 
housing. 


INTERPRETIVE  GUIDANCE 


100.305(b)(2)(ii),  (cont'd) 
EXAMPLE  1,  (cont'd) 


One  person  was  particularly  attracted  to  Concourse  Creek 
due  to  its  advertisement  which  stated:  You  can  consider 
Concourse  Creek  the  place  to  live-Today  and  Tomorrow. 
We  will  make  any  reasonable  accommodation  to  assure 
that  individuals  with  disabilities  can  fully  enjoy  their  home 
and  to  provide  all  facilities  and  services  on  the  same  basis 
to  disabled  individuals  as  non-disabled  persons.   Contact 
Jane  Lawson  to  learn  about  the  wide  range  of  adaptable 
features  that  are  available  to  all  of  our  clients. 

A  similar  commitment  is  provided  as  part  of  all 
applications  and  lease  agreements. 

In  this  instance  actions  taken  by  the  housing  provider 
would  meet  this  factor.   The  advertisement  clearly  reflects 
the  intent  of  the  housing  provider  to  modify  the  housing 
based  upon  the  needs  of  both  residents  and  applicants. 
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INTERPRETTVE  GUIDANCE 


100.305(b)(2Kiii) 

Situations  may  arise  where  a  housing  provider  makes  t»se 
of  a  service  or  facility  that  is  iwt  located  widiin  the 
development.   While  the  Act  does  not  prohibit 
consideration  of  such  services  or  facilities  as  specifically 
designed  to  meet  the  physical  or  social  needs  of  older 
persons,  in  addition  to  the  other  factors,  the  provision  of 
this  kind  of  service  or  facility  would  be  evaluated  with 
respect  to  the  extent  to  which  the  housing  provider 
made  an  otherwise  unavailable  facility  or  service  available 
to  older  persons  who  are  residents  of  the  housing 
development,  tfjus  setting  it  apart  from  other  communities 
that  make  use  of  the  facilities. 

The  Department  believes  that  when  a  housing  provider 
uses  generally  available  services  and  facilities  that  are  used 
by  others  in  the  same  geographic  location  such  use  does 
not  tend  to  set  a  specific  community  apart  as  housing  for 
older  persons.    If  such  use  was  considered  within  the 
meaning  of  the  regulation,  any  community  could  claim  the 
right  to  discriminate  against  families,  assuming  it  met  the 
other  requirements  of  this  regulation,  all  citing  the 
provision  of  identical  or  similar  facilities  and  services. 
This  would  broaden  the  exemption  beyond  the  intent  of  the 
statute. 

EXAMPLE  1 

Cactus  Colonials  is  a  sir?!;  family  development,  claiming 
to  be  housing  for  persons  55  years  of  age  or  older,  with 
common  ownership  of  certain  facilities.   A  management 
company  provides  common  maintenance  similar  to  that 
provided  at  other,  non-exempt  housing.  The  development 
is  located  5  miles  from  the  nearest  commercial  center  and 
there  is  no  public  transportation  available.   The 
management  provides  free  transportation 
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10C.305(b)(2)(iii),  (cont'd) 

EXAMPLE  1,  (cont'd) 

to  the  commercial  center  by  means  of  vans,  driven  by 
employees  of  management.   Vans  shuttle  back  and  forth 
every  two  hours,  picking  up  residents  at  their  door  and 
dropping  them  off  at  the  commercial  center.  Some  vans 
include  wheelchair  lifts.  No  other  housing  provides  such 
transportation  services.  The  commercial  center  contains  a 
library,  health  services  and  a  senior  citizens  center. 

Accordingly,  only  where  the  facilities  or  services  are 
otherwise  unavailable  and  where  the  housing  provider  has 
taken  meaningful  steps  to  make  them  available,  will  they 
be  considered  for  purposes  of  meeting  this  factor. 
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100.305(b)(2)(iv) 

The  extent  t()  which  a  service,  or 
services,  spejcifically  designed  to 
meet  the  physical  or  social  needs 
of  older  persons  is  provided  in 
connection  \«  ith  the  facility. 
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INTERPRETIVE  GUIDANCE 


REGULATION 

100,305Cb)(2)(iv),  (cont'd) 


100.305(b)(2)(iii),  (cont'd) 

EXAMPLE  1.  (cont'd) 

The  facilities  and  services  provided  at  the  commercial 
center  would  qualify  for  consideration  as  to  whether  they 
are  specifically  designed  only  because  they  are  otherwise 
unavailable  to  residems  and  are  being  made  readily 
available  to  the  older  persons  residing  in  the  housing 
developmeru  through  the  meaningful  steps  taken  by  the 
management.   The  facilities  or  services  at  the  commercial 
center  are  5  miles  away  and  there  is  no  public 
transportation.  Thus,  they  are  not  readily  available  to  the 
residents  of  Cactus  Colonials  without  the  support  of 
management. 


100.305(b)(2Xiv) 

In  considering  whether  a  facility  is  "specifically  designed" 
to  meet  the  physical  or  social  needs  of  older  persons,  the 
Department  wfll  consider  the  services  that  are  carried  out 
in  the  facility  in  question. 

Where  a  facility,  even  those  fully  accessible  within  the 
meaning  of  the  Fair  Housing  Accessibility  Guidelines  (24 
CFR  Ch.l,  Subch.  A,  App.  B),  is  utilized  for  several 
different  purposes,  it  is  more  likely  that  the 
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100,305Cb)(2)(iv),  (cont'd) 


INTERPREITVE  GUIDANCE 


100.3<J5^)(2Xiv),  (conf  d) 

Department  wftl  determine  ttut  the  facility  is  "specifically 
designed"  for  older  persons  if  services  that  take  place  there 
dcariy  are  "spedficaQy  designed*  for  older  persons. 

EXAMPLE  1 


The  owtKT  of  the  Haj^y  Horizoos  has  taken  steps  to 
provide  the  following  services: 

o  Happy  Horizons  has  a  fuBy  accessible  club  house 

with  a  swmmiog  pooi  and  congregate  dining. 
Meais  in  the  congregate  dining  facility  are 
prepared  based  on  the  ntrtritional  information  that 
is  shared  at  monthly  seminars. 

o   -       Space  is  sdso  made  avaiW)le  on  the  second  floor  to 
jwovide  for  nwdical  services  where  doctors, 
including  a  specialist  in  Gerontology,  visit  weekly 
CO  Tuesday  »wj  Thursday. 

0  Sen'ices  include  medical  screening  for  blood 

pressure,  eye  exammations,  cholesterol  and 
diabetes  testing  -  with  referral  to  pre-identified 
sources  for  more  comprehensive  care. 

0  Management  aho  contracts  with  the  local  wellness 

clink  to  provide  monthly  seminars  on  such 
cofidkiofis  as  Alzheimer's  disease,  colon,  prostate 
and  uterine  cancer^  osteoporosis,  cataracts  and 
glaucoma. 
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INTERPRETIVE  GUIDANCE 


100.305(b)(2)(iv),  (cont'd) 

EXAMPLE  1,  (cont'd) 

0  Staff  of  Happy  Horizons  provide  supervised 

exercise  classes  that  include  a  walk  club  and  very- 
low  impact  aerobics  designed  to  stimulate  the  heart 
and  some  exercises  recommended  by  the  National 
Arthritis  Foundation  to  help  relieve  stress  in  joints. 

While  the  presence  of  the  swimming  pool  would  not  be 
sufficient  for  the  club  house  to  meet  this  factor,  the  club 
house  would  meet  this  factor  due  to  the  arrangements 
made  by  the  housing  provider  for  services  to  be  provided 
at  the  club  house. 

■* 
While  medical  care  and  services  to  provide  information  on 
eye  problems,  cholesterol  and  diabetes  are  potentially  of 
interest  to  older  and  younger  persons  alike,  these  services 
address  physical  needs  of  older  persons  because  they  relate 
to  diseases  and  health  problems  common  among  older 
persons. 

Supervised  exercise  classes  address  both  the  physical  and 
social  needs  of  older  persons.   Low-impart  aerobic 
exercise  classes  may  also  be  of  particular  benefit  to  older 
persons  with  blood  circulation  problems  or  arthritic 
problems.  These  activities  not  only  provide  the 
opportunity  for  social  interaction  between  residents  they 
also  focus  on  matters  and  issues  of  a  primary  concern  to 
older  persons. 

Provision  of  the  congregate  dining  room  and  regular 
seminars  on  nutrition  are  services  that  are  routinely 
requested  and  needed  by  older  persons.  The  presence  of 
services  that  are  clearly  designed  for  older  persons  results 
in  the  club  house  meeting  this  fartor. 


REGULATION 


100.305<b)(2)(iv),  (cont'd) 


100.305  (b)(3) 

The  types  of  faciltties  and  services 
provided  in  Section  202 
"Supportive  Ifousing  for  the 
Elderly**  (24  CFR  part  889)  arc 
the  types  of  facilities  and  servkes 
that  woald  meet  the  physical  or 
social  needs  of  oider  persons  in 
general. 
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REGULATION 


100.305<b)(2)(iv),  (cont'd) 


100.305  <b)(3) 

The  types  of  facilttks  iod  services 
provided  in  Section  202 
"Supportive  Bousing  foe  the 
Elderly*  (24  CFR  part  889)  arc 
the  types  of  facilities  and  services 
that  woald  nieet  the  physical  or 
social  needs  of  okJer  persons  in 
general. 


INTERPRETTVE  GUIDANCE 


100.305(bX2)(iv).  (cont'd) 
EXAMFLE2 


In  contrast  lo  Happy  Horizoes,  Morose  Maior  ofifere  a 
club  house  with  nodttng  in  it  except  a  pool  taWe  and  card 
tabte  witb  a  lew  chairs.   The  oirfy  organized  aaivity  tba 
occOTS  ill  the  dob  bouse  is  a  seira-annaai  pool  tournament 
anrai^ed  by  a  grottp  of  the  residents! 

Siflcc  there  are  no  services  offered  at  the  club  house,  it 
wotrid  not  satisfy  this  factor. 


100-305  ^K3) 

Tbe  House  hidkiary  Report  page  32  set  forth  examples  of 
facilities  and  services  that  are  specifically  designed  to  meet 
the  physical  or  social  needs  of  okJer  persons,  and  the 
Report  also  referred  to  Section  202(f)  of  the  Housing  Act 
of  1959,  12  U^.C.  1701q.   However,  these  were  intended 
as  examples,  not  as  aa  exclosive  list. 

The  foJkwing  exp^jds  the  list  of  facilities  and  services 
cited  by  Congress.   Listed  below  are  examples  of  the  types 
of  facilities  and  services  that  would  meet  the  physical  or 
social  needs  of  older  persons.   This  list  is  merely 
illustrative  aid  each  service  or  facility  must  be  evaluated 
using  factors  set  ftmh  in  Section  100.305(b)  to  determine 
if  it  qualifies  as  "specifically  designed"  to  meet  the 
physical  or  social  needs  of  older  persons.   (Items  1-4  are 
facilities  and  iten«  S-14  are  services). 
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REGULATION 


100.305(b)(3),(cbnt'd) 

However,  these  do  not  constitute 
the  exclusive  sec  of  facilities  and 
services  that  the  Department  will 
consider  in  detetmining  whether  a 
facility  or  service  is  "specifically 


designed  to  meei 


social  needs  of  elder  persons. 


IMI 


the  physical  or 


INTERPRETIVE  GUIDANCE 


100.305(b)(3),(cont'd) 

1.  adult  day  health  facilities; 

2.  outpatient  treatment  facilities; 

3.  congregate  dining  facilities; 

4.  community  rooms  and  workshops; 

5.  social  and  recreational  programs; 

6.  information,  referral,  counseling  and  support 
services  for  diseases  such  as  Alzheimer's  Disease, 
colon,  uterine  and  prostate  cancer,  osteoporosis, 
cataracts,  and  strokes; 

7.  counseling  and  support  services  for  bereaved 
spouses; 

8.  delivery  of  health,  recreational,  homemaker, 
nutritional  services  (groceries,  prepared  meals); 

9.  exterior  maintenance  services; 

10.  emergency  and  preventive  health  care  or  programs 
that  address  the  health  concerns  of  an  aging 
population; 

11.  provision  of  transportation  to  facilitate  access  to 
on-site  and  off-site  medical/health,  social  and 
recreational  facilities  and  services; 

12.  services  that  encourage  and  assist  older  residents  to 
use  the  services  and  facilities  available  to  them  in 
the  housing  facility  as  well  as  in  the  community  in 
general; 

13.  non-mandatory  modifications  to  exteriors  and 
interiors  of  individual  dwelling  units  at  a  housing 
provider's  initiative  and  expense  in  order  to  make 
such  units  readily  accessible  to  and  usable  by  older 
persons  with  mobility,  visual  or  hearing 
impairments; 

14.  an  overall  physical  environment  that  is  readily 
accessible  to  and  usable  by  older  persons  with 
mobility,  visual  and  hearing  impairments. 


REGULATION 

100.305(b)(3),  (cont'd) 
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REGULATION 


100.305(b)(3),  (cont'd) 


INTERPRETIVE  GUIDANCE 


100.305(b)(3),  (cont'd) 

EXAMPLE  1 

The  Department  will  consider  actions  taken  by  a  housing 
provider  to  make*  individual  units  accessible  to  and  usable 
by  persons  with  mobility,  visual  and  hearing  impairments 
to  be  a  service  that  is  "specifically  designed"  for  older 
persons  (See  Item  13,  above). 

The  Uniform  Towers  Apartments  has  modified  the  units  of 
the  development  in  the  following  manner: 

0  the  kitchen  appliances  were  adapted  for  use  by 

individuals  who  use  wheelchairs; 

0  water  closets  (toilets),  bathtubs  or  showers  were 

outfitted  with  reinforced  walls,  grab  bars  and 
single  lever  faucets; 

0  smoke  detectors  with  special  light  signals  were 

added  to  units  to  assist  persons  with  hearing 
impairments; 

0  heat  sensors  were  installed  in  kitchens  to  indicate 

excessive  heat  around  kitchen  stoves;  and 

0  doors  were  widened. 

The  Department  would  consider  the  actions  taken  by  the 
housing  provider  to  be  a  service  "specifically  designed"  to 
meet  the  physical  or  social  needs  of  older  persons  since  it 
goes  beyond  any  other  requirements  of  the  Fair  Housing 
Act  or  its  implementing  regulation. 
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INTERPRETIVE  GUIDANCE 


100.305(b)(3),  (cont'd) 

The  Department  will  consider  actions  by  a  housing 
provider  to  make  the  overall  physical  environment  of  a 
community  accessible  to  and  usable  by  persons  with 
mobility,  visual  and  bearing  impairments  to  be  a  service 
"specifically  designed"  to  meet  the  physical  or  social  needs 
of  older  persons  when  not  otherwise  required  by  law, 
unless  the  law  is  intended  to  benefit  the  elderly.  When  the 
law  is  intended  to  benefit  the  elderly,  the  actions  will  be 
considered  because  these  actions  are  specifically  designed 
to  meet  the  needs  of  older  persons.  To  be  so  considered, 
the  housing  provider  must  seek  to  make  the  community  as 
a  whole  accessible  to  persons  with  such  impairments,  not 
merely  individual  services  and  facilities. 

EXAMPLE  2 

Section  II  of  the  Uniform  Towers  Apartments  was  first 
occupied  on  February  20,  1990.  In  January  1991,  all 
common  areas  were  redesigned  wiA  new  features  which 
typically  included  hand  rails  along  steps  and  interior 
hallways,  accessible  ground  floor  routes  including  curb 
cuts,  and  lever  type  door  knobs. 

In  this  instance,  the  Department  would  consider  the  actions 
of  the  housing  provider  to  be  a  service  "specifically 
designed"  to  meet  the  physical  or  social  needs  of  older 
persons. 


REGULATION 


100.306  Signiricant  facilities 
and  services. 

100.306  (a) 

The  provisions  regarding  familial 
status  in  this  part  shall  not  apply 
to  housing  intended  and  operated 
for  occupancy  by  at  least  one 
person  55  years  of  age  or  older 
per  \xm  proxided  that  the  person 
or  entity  asserting  the  exemption 
affirmatively  demonstrates  through 
credible  and  objective  evidence 
that  the  facilities  and  services 
specifically  designed  to  meet  the 
physical  or  social  needs  of  older 
persons  are  "significant". 

100.306(b) 

In  determining  whether  the 
facilities  and  services  offered  as 
specifically  designed  to  meet  the 
physical  or  social  needs  of  older 
persons  are  significant,  the 
Department  will  consider,  in  the 
aggregate,  all  facilities  and 
services  that  meet  the 
requirements  of  §100.305. 
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100.306  Significant  facilities 
and  services. 

100.306  (a) 

The  provisions  regarding  familial 
status  in  this  part  shall  not  apply 
to  housing  intended  and  operated 
for  occupancy  by  at  least  one 
person  55  years  of  age  or  older 
per  \xx\\x  proxided  that  the  person 
or  entity  asserting  the  exemption 
affirmatively  demonstrates  through 
credible  and  objective  evidence 
that  the  facilities  and  services 
specifically  designed  to  meet  the 
physical  or  social  needs  of  older 
persons  are  "significant". 

100.306(b). 

In  determining  whether  the 
facilities  and  services  offered  as 
specifically  designed  to  meet  the 
physical  or  social  needs  of  older 
persons  are  significant,  the 
I>epartment  will  consider,  in  the 
aggregate,  all  facilities  and 
services  that  meet  the 
requirements  of  §100.305. 


62 


INTERPRETIVE  GUIDANCE 


100306  Significant  facilities  and  services. 

100.306(a) 

See  discussion  in  guidance  at  §100. 304(b). 


100.306(b) 

This  factor  describes  the  Department's  process  for 
reaching  a  final  determination  regarding  the  overall 
"significance"  of  the  facilities  and  services  provided  by  the 
housing  provider.  The  Department  will  examine  all 
facilities  collectively  and  all  services  collectively  to 
determine  if  they  meet  the  requirements  of  §100.306. 

Prior  to  the  Department  making  a  determination  with 
respect  to  significance  required  by  this  section,  the 
facilities  and  services  will  have  had  to  qualify  as  being 
"specifically  designed"  to  meet  the  physical  or  social  needs 
of  older  persons  pursuant  to  §100.305. 
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REGULATION 


100.306(b),(cont 


d) 


100.306(c) 

The  Depanment 
facility  or  service 
requirements  of 
following  criteri;  i 
whether  the  facil 
aggregaiv  and  \ht 
aggregate  are 


994 


will  evaluate  each 
that  nieets  the 

}100.305bythe 
to  determine 

ities  in  the 
services  in  the 
ificant": 


jigm 


INTERPRETIVE  GUIDANCE 


100.306(b),(cont'd) 

Only  those  facilities  and  services  that  meet  the 
requirements  of  "specifically  designed"  as  set  forth  in 
§100.305  are  evaluated  for  their  significance  in  making  a 
determination  of  whether,  in  the  aggregate,  the  facilities 
and  services  are  "significant". 

The  process  involves  two  stages. 

0  First,  the  Department  will  apply  the  factors 

described  in  §§100.306(c)(l)  through 
100.306(c)(6)  to  evaluate  ggch  facility; 

then 

0  the  Department  will  aggregate  all  such  facilities  to 

determine  collectively  if  they  are  "significant". 
The  same  process  will  be  applied  to  all  of  the 
services  made  available  by  the  housing  provider 
that  have  been  d^ennined  to  be  specifically 
designed  to  meet  the  physical  or  social  needs  of 
older  persons  as  set  forth  in  §100.3050>)- 

100.306(c) 

The  Department  will  weigh  each  facility  and  each  service 
against  the  following  six  criteria,  set  forth  in 
§§  100.306(c)(1)  through  100.306(cK6): 


REGULATION 

100.306(c),(confd) 
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REGULATION 


100.306(c),(confd) 


INTERPRETIVE  GUIDANCE 


100.306(c),(cont'd) 


100.306(c)(1) 


100.306(c)(2) 

100.306(c)(3) 
100.306(c)(4) 

100.306(c)(5) 

100.306(c)(6) 


The  extent  to  which  a  facility  or  service 

offered  by  a  housing  provider  to  residents 

is  not  customarQy  offered  to  residents 

of  comparable  housing  (other  than  housing 

for  older  persons)  in  the  relevant 

geographic  area. 

The  extent  to  which  a  facility  or  service 

can  accommodate  the  older  population  of 

the  housing  facility. 

The  extent  to  which  the  facility  or  service 

is  of  benefit  to  older  persons. 

The  extent  to  which  a  facility  or  service  is 

actually  used  by  older  persons  who  are 

residents. 

The  extent  to  which  the  facility  or  service 

is  provided  by  the  housing  provider  rather 

than  by  others. 

Whether  a  facility  or  service  is  NOT  one 

that  is  required  by  a  law. 


This  determination  is  made  in  the  aggregate.   When  a 
facility  or  service,  viewed  alone,  does  not  appear  to  have 
substantia]  merit  under  the  preceding  factors,  the  housing 
provider  may  demonstrate  that,  nevertheless,  the  facilities 
and  services,  in  the  aggregate,  are  "significant"  and  that 
they  meet  the  requirements  of  this  part. 
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INTERPRETIVE  GUIDANCE 


100.306(c),(cont*d) 

EXAMPLE  1 

The  owner  of  the  Little  Coast  housing  development 
manages  a  25  lot  mobile  home  park  occupied  primarily  by 
retired  military  personnel.   It  is  located  near  a  military 
base.  The  park  provides  assistance,  as  needed,  to  a  few 
residents  who  have  difficulty  with  light  housdiold  tasks  to 
help  them  maintain  independent  living.  The  major  service 
provided  by  the  park  is  regular  and  dependable  bus 
transportation  to  the  local  military  base  where  the  residents 
have  access  to  a  heated  pool,  physical  therapy,  use  of  a 
clinic  and  other  services  at  a  minimum  cost  to  the 
residents. 

Standing  alone,  the  service  provided  by  the  management 
on  an  "as  needed"  basis  would  not  be  significant. 
However,  in  evaluating  all  of  the  services,  the  Department 
would  consider  whether  the  housdiold  assistance  services 
and  any  others,  in  the  aggregate,  are  significant  in  meeting 
the  needs  of  the  older  residents. 
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REGULATION 


The  extent  to  which  a  facility  or 
service  offered  by  a  housing 
provider  to  residents  is  not 
customarily  offered  to  residents  of 
comparable  housing  (other  than 
housing  for  older  persons)  in  the 
relevant  geographic  area. 
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100.306(c)(1) 

The  extent  to  which  a  facility  or 
service  offered  by  a  housing 
provider  to  residents  is  not 
customarily  offered  to  residents  of 
comparable  housing  (other  than 
housing  for  older  persons)  in  the 
relevant  geographic  area. 
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INTERPRETIVE  GUIDANCE 


100.306(c)(1) 

This  factor  compares  facilities  or  services  offered  by  a 
provider  claiming  an  exemption  to  those  offered  by  a  non- 
exempt  provider  of  similar  housing  in  the  same 
community.   Where  the  services  are  not  customarily 
offered  by  such  a  non-exempt  provider,  it  is  more  likely 
that  they  are  specifically  designed  for  older  persons.  The 
evaluation  of  the  facilities  and  services  offered  at  one  type 
of  housing  is  made  (in  addition  to  the  other  factors)  in 
relationship  to  or  in  consideration  of  the  presence  or 
absence  of  facilities  and  services  at  the  same  type  of 
housing  (e.g.  mobile  home  park,  high  rise  condominium, 
single  family  detached  housing  developments,  etc.). 
Housing  which  meets  the  requirement  of  the  exemption 
should  be  unique  for  the  type  of  bousing  which  is  offered. 

The  Department  stresses  that  there  is  no  indication  in  the 
Aa  or  its  legislative  history  that  Congress  intended  that 
only  the  most  expensive  housing,  with  the  most  expansive 
and  expensive  facilities  and  services,  should  qualify  for  the 
exemption.   Housing  in  all  affordable  categories  may  offer 
the  types  of  facilities  and  services  for  older  persons  which 
make  that  housing  unique  for  the  class  of  persons  who  can 
afford  that  housing.   Furthermore,  the  weight  given  to  a 
specific  facility  or  service  may  vary  depending  upon  the 
type  of  housing  being  offered. 

This  determination  is  made  by  comparing  the  housing 
being  offered  as  housing  for  older  persons  to  other 
housing  of  similar  type,  size  and  cost  of  lease  or  purchase 
not  claiming  the  exemption,  and  evaluating  the  facilities 
and  services  being  offered  to  meet  the  requirements  of  the 
exemption.   Therefore,  mobile  home  communities  seeking 
the  exemption  would  be  compared  to  other  mobile  home 
communities  not  seeking  to  be  exempt.   Luxury  elderly 
residential  communities  would  be  compared  to  luxury  non- 
elderly  complexes. 
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INTERPRETIVE  GUIDANCE 


100.306(c)(1),  (cont'd) 


EXAMPLE  1 

The  Midway  Heights  Mobile  Home  Park  has  hook-ups  for 
twenty  mobile  home  units.  The  owner  of  the  Midway 
Park  recently  added  paved  driveways  and  lighting  at  the 
main  gate  and  throughout  the  park  near  most  of  the  lots. 
The  park  also  provides  a  daily  van  service  to  the  city 
recreation  department  building  where  most  of  the  park's 
residents  participate  in  the  golden  age  noon  meal  program. 
The  recreation  center  is  close  to  "First  Stop  Urgent  Care 
Center"  which  treats  minor  illnesses  and  injuries  and 
provides  an  assessment  of  many  medical  problems  that  are 
conmion  among  senior  citizens.  The  Midway  Park  van 
service  makes  regular  scheduled  stops  at  both  the 
recreation  center  and  the  medical  fecility. 

The  Sunrise  Mobile  Home  Park  located  in  a  nearby  town 
is  about  the  same  size  e»-Midway  Heights  (18  lots). 
Sunrise  has  no  on-site  facilities  and  does  not  hold  itself  out 
as  housing  for  older  persons.   Big  Lot  Park  a  200  unit 
luxury  mobile  home  park  in  the  community  alsa  provides 
van  services  and  provides  extensive  medical  facilities  for 
its  older  residents.  Big  lot  does  not  hold  itself  out  as 
housing  for  older  persons. 

In  this  example,  the  Department  would  give  considerable 
weight  to  the  steps  taken  by  the  owner  of  the  Midway  Park 
to  ensure  that  services  that  are  otherwise  unavailable  to  the 
older  residents  of  the  park  are  made  available  to  them. 
While  the  services  available  at  Midway  Heights  Mobile 
Home  Park  are  also  available  at  other  conmiunities  not 
qualifying  for  the  exemption,  the  Department's  conclusion 
is  based  on  the  comparison  between  Midway  and  Sunrise, 
the  housing  communities  that  are  of  similar  type,  cost  and 
size. 


REGULATION 
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100.306(c)(1) 


INTERPRETIVE  GUIDANCE 


100.306(c)(1) 

EXAMPLE  2 

Green  Acres,  a  100  unit  condominium  development,  holds 
itself  out  as  housing  for  persons  55  years  of  age  or  older. 
Management  at  Green  Acres  performs  all  outdoor 
maintenance  and  the  upkeep  of  all  common  areas.   Green 
Acres  provides  cleaning  services  for  resident  units  and  a 
congregate  dining  room. 

Other  condominium  developments  in  the  community  that 
house  families  with  children  also  perform  all  outdoor 
maintenance  and  upkeep  of  common  areas.   However,  they 
do  not  provide  housekeeping  services  and  a  congregate 
dining  facility  is  not  available. 

In  this  instance  the  Department  would  determine  that  the 
services  provided  at  Green  Acres  meet  this  factor  because 
they  are  not  provided  customarily  at  other  housing  in  the 
community  which  does  not  hold  itself  out  as  housing  for 
older  persons. 

EXAMPLE  3 

Metropolitan  Manor  is  a  small  20  family  townhouse 
development  located  in  a  small  town  in  New  England. 
During  the  winter,  the  management  of  Metropolitan  Manor 
plows  the  common  walks  and  drives  in  the  development, 
but  not  individually  owned  driveways,  stoops  or 
walkways. 

All  of  the  large  housing  developments  in  this  town  (50 
family  or  more)  offer  the  same  service,  regardless  of 
whether  they  are  housing  for  older  persons  or  not. 
However,  Metropolitan  Manor  is  the  only  small 
development  to  offer  snow  service. 
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100.306(c)(2) 

The  extent  to  wllich 
service  can  accoinmodate 
older  population 
facility. 


The  capacity  of 
service  specifically 
meet  the  physica 
of  older  persons 
is  not  limited  to 


each  facility  or 
designed  to 
or  social  needs 
depends  upon  but 
»uch  factors  as: 


0) 


(ii) 


the  size 
scope  of 
offered; 


of 


the  lengt 
which  1 
available 
offered; 


(iii) 


the  freqi 
the  facili 
available 
offered, 


(iv) 


whether 
service  i; 
one  location 
number 
which  thi! 
available 
service  i; 


a  facility  or 
the 
of  the  housing 


the  facility  or 
the  service 


1  of  time  during 
;  facility  is  made 
or  the  service  is 


uiency  with  which 
i|y  is  made 

or  the  ser\ice  is 

md 


he  facility  or 
offered  only  at 

or  there  are  a 
locations  at 
facility  is  made 

or  at  which  the 
offered. 


(f 


INTERPRETIVE  GUIDANCE 


The  service  of  snow  removal  from  common  walks  and 
driveways  would  meet  this  factor.  The  service  in  this 
instance  is  being  compared  to  the  same  type  of  housing 
(small  developments). 

100.306(c)(2) 

An  important  factor  in  determining  whether  facilities  and 
services  in  the  aggregate  are  "significant"  is  the  extent  to 
which  the  housing  provider  has  taken  steps  to  ensure  that 
each  facility  or  service  can  accommodate  the  older 
population  of  the  housing  facility. 

EXAMPLE  1  ~ 

The  Everready  housing  development  is  a  seventy  (70)  unit 
housing  complex  consisting  of  one^undred-fifty  (150) 
residents  located  in  Winona,  Virginia.  More  than  82 
percent  of  the  housing  complex  population  is  elderly. 
The  housing  provider  maintains  a  multi-purpose  room 
which  is  used  by  nearly  all  of  its  residents.  Recreational 
aaivities,  educational  seminars  and  some  clinical  screening 
services  are  conducted  in  the  room  in  accordance  with  a 
schedule  maintained  by  the  housing  provider. 

Several  different  seminars  may  be  conducted 
simultaneously.   Approximately  fifty  (50)  to  seventy-five 
(75)  persons  attend  the  sessions  whenever  conducted. 
Because  the  room  capacity  is  100,  schedules  are  posted 
weekly  in  order  for  the  residents  to  register  in  advance  of 
each  session.  Management  monitors  the  registration  sheets 
and  schedules  extra  sessions  when  necessary. 


REGULATION 


100.306(c)(2),  (cont'd) 


100.306(c)(3) 

The  extent  to  which  the  facility  or 
service  is  of  benefit  to  older 
persons,  given  the  climate  and 
physical  setting  of  the  housing 
facility. 
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REGULATION 

INTERPRETIVE  GUIDANCE 

100.306(c)(2),  (cont'd) 

100.306(c)(2),  (cont'd) 

- 

EXAMPLE  1,  (cont'd) 

In  this  example,  the  Depanment  would  conclude  that  there 
is  sufficient  capacity  to  make  the  facilities  and  the  services 
available  to  the  residents  who  are  age  55  or  older. 

■   ■  ' 

Generally,  the  greater  the  number  of  older  persons  who 
are  residents,  the  greater  must  be  the  capacity  of  each 
facility  or  service  to  meet  the  physical  or  social  needs  of 
older  persons.   Flexibility  and  planning  to  accommodate 
the  number  of  older  persons  who  need  the  facility  or 
service  is  the  key. 

r 

The  Department  would  take  note  of  the  fact  that  the 
housing  provider  has  planned  a  flexible  schedule  to  ensure 
that  the  services  are  available  to  the  residents  who  request 
them.   Use  of  i  flexible  schedule  also  makes  maximum  use 
of  the  limited  space  in  the  facility. 

100.306(c)(3) 

The  extent  to  which  the  facility  or 
service  is  of  benefit  to  older 
persons,  given  the  climate  and 
physical  sening  of  the  housing 
facility. 

100.306(c)(3) 

The  geographic  location  of  the  housing  development  is  one 
of  several  relevant  factors  in  assessing  whether  the 
facilities  and  services  are  "significant".  The  facility  and 
service  must  be  designed  to  be  useful  given  the  overall 
setting  surrounding  the  housing. 

Aspects  of  location  to  be  assessed  include:       . 

I 

0           whether  the  facilities  or  services  are 

designed  to  be  useful  given  the  climate, 
(i.e.  snow  removal  service  may  be  useful 
in  Chicago  but  is  not  in  Miami); 

^ 

0           whether  the  facilities  or  services  are 

designed  to  be  used  in  an  urban  or  rural 
area  (i.e.,  certiin  security  features  or 
services  may  be  more  useful  in  urban 
senings  than  in  rural  settings). 
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100.306(c)(3),  (cont'd) 

EXAMPLE  1 

The  Tropical  Lake  housing  development  located  in  Key 
West,  Florida  offers  the  service  of  snow  shoveling  the 
driveways,  walks  and  sloops  of  older  residents  so  that  they 
do  not  have  to  exert  themselves.  The  Sideway  Plaza 
housing  development  located  in  Ithaca,  New  York  offers 
the  same  service.  The  service  of  snow  removal  meets  this 
factor  in  Ithaca,  New  York  because,  given  the  climate,  it 
is  likely  to  be  used  frequently.    However,  the  service 
would  not  meet  this  factor  in  Key  West,  Florida,  because, 
given  the  climate,  it  is  unlikely  to  be  used. 

EXAMPLE  2 

Project  Enliven  offers  a  walking  trail  around  the  exterior 
of  the  complex.   Project  Enliven  is  in  a  high  crime  area 
and  does  not  offer  any  security  measures  for  the  proteaion 
of  residents  using  the  walking  trail  such  as  a  fence  or 
panic  buttons.   At  night  the  trail  is  poorly  lit.  The  owner 
of  Project  Enliven  has  received  complaints  from  older 
residents  who  were  accosted  on  the  walking  trail. 

In  contrast.  Project  Heavenly  Home  offers  the  same 
facility  but  affords  some  security  protection  and  the  trail  is 
well  lit.   Project  Enliven's  walking  trail  would  not  receive 
much  weight  under  this  factor.  Project  Heavenly  Home's 
walking  trail  would  receive  substantially  more  weight 
under  this  factor. 


REGULATION 


The  extent  to  which  a  facility  or 
service  is  actually  used  by  older 
persons  who  are  residents. 
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100.306(cK4) 

Actual  use  is  a  relevant  factor  in  evaluating  each  facility  or 
service  specifically  designed  to  meet  the  physical  or  social 
needs  of  older  persons.  The  Dqwutment,  in  its  evaluation 
as  to  the  significance  of  a  housii^  development's  facilities 
and  services,  will  weigh  heavily  facilities  or  services  that 
are  used  extensively.   Conversely,  if  a  facility  or  service  is 
seldom  used  by  older  residents,  it  would  receive  little 
weight  under  this  fector. 

EXAMPLE  1  . 

Every  year,  the  housing  provider  receives  a  grant  from  a 
local  musical  organization  to  sponsor  classical  music 
concerts  and  other  bi-monthly  events  at  the  Moorezart 
bousing  complex.   In  addition  to  these  events,  bingo  and 
other  card  games  are  held  in  the  multi-purpose  center 
every  Wednesday  night  However,  less  than  five  percent 
of  the  residents  participate  in  these  activities. 

The  services  provided  in  this  example  would  get  little 
weight  under  this  factor. 
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100.306(c)(4),  (cont'd) 

EXAMPLE  2 

The  Crosslands  housing  development  claims,  pursuant  to  a 
HUD  investigation,  that  it  offers  transportation  services  to 
any  resident  upon  request.  On  further  probing,  it  is 
determined  that  the  transportation  service  which  exists  is 
that  residents  may  call  the  manager  and  if  she  is  free,  she 
will  drive  them  wherever  they  want  to  go.  The  use  of  this 
service  is  at  best  sporadic.   Many  residents  are  not  even 
aware  that  such  a  service  exists.  Therefore,  this 
transportation  service  would  get  little  weight  under  this 
factor. 

In  contrast,  the  Cozzy  Comer  housing  development 
provides  regular  transportation  services  to  and  from  a  local 
medical  center,  a  shopping  center  with  a  supermarket, 
cleaners,  a  bank,  and  a  senior  citizens  center.   A  handicap 
accessible  shuttle  van  runs  twice  a  day,  back  and  forth,  to 
each  of  these  locations  and  with  24-hour  advance  notice 
accommodates  residents  who  wish  transportation  to  other 
nearby  locations.  The  housing  provider  is  able  to 
document  extensive  use  of  these  transportation  services  by 
the  residents,  most  of  whom  do  not  drive  their  own  cars. 

This  service  would  get  great  weight  under  this  factor. 

Use  by  non-residents: 

Facilities  and  services  specifically  designed  to  meet  the 
physical  or  social  needs  of  older  persons  that  are  made 
available  to  non-residents  (including  non-residents  who  are 
not  older  persons),  would  not  be  excluded.   However, 
when  they  are  made  available  to  non-residents,  the  extent 
to  which  residents  who  are  older  persons  use  the  facilities 
or  services,  and  the  extent  to  which  non-residents  who  are 
older  persons  use  the  facilities  and  services  will  weigh 
heavily  in  the  evaluation. 


REGULATION 
100.306(c)(4).  (cont'd) 
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0  The  swimming  pool  at  the  Seagate 

Apartments  is  adapted  with  grab  bars  and 
other  accessible  features.  The  housing 
provider  has  arranged  for  regular  training 
in  special  therapeutic  aerobic  sessions  for 
the  elderly  population. 

0  The  pool  is  open  to  both  residents  and  non- 

residents. A  schedule  limits  the  use  of  the 
pool  by  non-residents  who  are  not  older 
persons  to  afternoon  hours  between  3:00 
p.m.  and  6:00  p.m.   Because  space  is  not  a 
problem,  elderly  non-residents  use  the  pool 
at  any  time  and  it  is  never  over  its 
capacity. 

In  this  instaittc,  the  facility  would  receive  a  favorable 
evaluation  for  this  factor.   The  housing  provider  has  the 
means  to  determine  who  is  using  the  facility  and  to  make 
adjustments  where  necessary  to  assure  that  older  persons 
are  the  prime  beneficiaries  of  the  facility. 

EXAMPLE  4 

There  is  a  golf  course  on  the  premises  of  the  All  Around 
Housing  Place.   Although  the  coarse  is  used  by  many  of 
the  oWer  residents,  the  course  has  exce^  c^>acity. 
Management  opens  up  use  of  the  course  to  non-residents 
who  are  charged  a  golf  membersh^  fee.  The  fact  thM  the 
course  is  opened  up  to  outsiders  would  not  preclude  the 
course  frwn  being  evaluated  favorably,  assuming  it  meets 
the  other  factors,  but  it  would  lessen  the  weight  it  would 
receive  under  100.306(c)(3). 
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100.306(c)(5) 

The  extent  to  wh  ch 
service  is  provided 
provider  rather  tljan 


the  facility  or 
by  the  housing 
by  others. 


INTERPRETIVE  GUIDANCE 


100.306(c)(4),  (cont'd) 

EXAMPLE  5 

There  is  a  concert  hall  at  the  AH  Around  Housing  Place 
which  attracts  nationally  Icnown  performers.  Tickets  are 
not  made  available  to  residents  at  the  housing  facility  on  a 
preferential  basis.   Rather,  large  blocks  of  the  tickets  are 
reserved  by  local  corporations  for  their  employees  and 
clients.   Much  of  the  time,  residents  are  unable  to  get 
tickets  to  events  at  their  own  facility. 

The  concert  hall  would  not  receive  weight  under  this 
factor. 

EXAMPLE  6 

The  All  Around  Housing  Place  holds  frequent  pot  luck 
dinner  socials.  Residents  of  neighboring  housing  for  older 
persons  communities  are  invited  and  notices  are  posted  at 
the  local  senior  citizens  center  inviting  persons  to  attend  as 
well.   Most  of  the  non-residents  who  attend  are  older 
persons. 

In  such  a  case,  the  participation  of  non-resident  older 
persons  would  contribute  to  a  favorable  evaluation  of  the 
pot  luck  dinner  socials  under  this  factor. 

100.306(c)(5) 

Generally,  the  housing  provider  must  provide  facilities  and 
services  specifically  designed  to  meet  the  physical  or  social 
needs  of  older  persons  in  order  to  demonstrate  that  they 
are  "significant".  However,  in  some  cases  facilities  and 
services  that  are  provided  by  others  may  also  be 
"significant". 


REGULATION 
100.306  (c)(5),  (cont'd) 


WTiether  a  facility  or  service  is 
not  one  that  is  required  to  be 
provided  by  a  law  related  to 
housing  for  the  elderly  or  housing 
for  older  persons. 
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100.306  (c)(5),  (cont'd) 

Where  facilities  and  services  specifically  designed  to  meet 
the  physical  or  social  needs  of  older  persons  are  provided 
by  the  residents  or  otfiers,  the  housing  provider  must 
foster,  facilitate,  or  support  such  facilities  and  services  to 
receive  credit  for  them. 

The  extent  to  which  the  housing  provider  has,  for 
example,  paid  part  of  the  expenses  or  provided  support  for 
such  facilities  and  services  will  be  considered  under  this 
factor. 

EXAMPLE  1 

The  Jefferson  Highway  housing  development  is  a  300-unit 
complex.   All  of  the  facilities  and  services  provided  at  this 
housing  are  designed  and  operated  by  a  resident 
management  association  (RMA).    The  housing  provider 
has  entered  into  agreements  with  local  organizations  to 
provide  significant  support  and  assistance  to  the  RMA  to 
ensure  that  all  of  the  services  needed  by  the  residents  are 
available  to  them. 


The  facilities  and  services  available  at  this  housing 
development  would  be  given  substantial  weight  in  the 
Department's  evaluation.  That  a  housing  provider 
contributes  funds,  equipment  or  odier  support  essential  for 
the  continued  operation  of  a  facility  or  service  will  be 
noted  and  receive  favorable  consideration. 


100.306(c)(6) 

WTiether  a  facility  or  service  is 
not  one  that  is  required  to  be 
provided  by  a  law  related  to 
housing  for  the  elderly  or  housing 
for  older  persons. 


100.306(c)(6) 

A  facility  or  service  will  net  be  considered  if  it  is  required 
by  law,  unless  the  law  requiring  the  provision  of  the 
facility  or  service  is  one  that  sets  requirements  for  housing 
for  the  elderly  or  the  law  is  otherwise  intended  to  benefit 
Ae  elderly. 
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100.306(cX6),  (cont'd) 

EXAMPLE! 

Uptown  Apartments  is  located  in  Somewhere, 
Massachusetts,  a  town  which  does  not  provide  garbage 
collection  services.  Rather,  residents  of  Somewhere  are 
required  to  bring  their  own  trash  to  the  city  dump. 
However,  Uptown  Apartments  provides  the  service  of 
picking  up  residents'  garbage  fbr  them  and  bringing  itio 
the  dump. 

This  service  would  get  great  weight  under  this  factor. 

EXAMPLE  2 

Hightower  Apartments  is  a  65-unit  apartment  building 
located  in  Somewhere,  Massachusetts,  a  town  which  does 
not  provide  garbage  coIlecticMi  services.  However,  a 
Somewhere  ordinance  requires  all  apartment  buildings  with 
SO  or  more  units  to  collea  garbage  and  bring  it  to  the 
dump  for  the  residents. 


Hightower  Apartments'  service  of  picking  up  residents* 
garbage  and  bringing  it  to  the  dump  would  get  little  or  no 
weight  under  this  factor. 

EXAMPLE  3 

Lowtower  Apartments  is  a  participant  in  the  Somewhere, 
Massachusetts  Elderly  Housing  Program,  pursuant  to 
which  Lowtower  Apartments  receives  an  operating 
subsidy.  As  a  conditioQ  of  participation  in  the  elderly 
housing  program,  Lowtower  ^wrtmenis  is  required  to 
provide  garbage  collection  services  for  its  residents,  evei» 
though  these  services  are  not  odierwise  provided  to 
residents  of  Somewhere. 

Lowtower  Apartments*  service  of  picking  up  residents' 
garbage  and  bringrng  it  to  the  damp  would  meet  tfirs  factor 
because  the  service  is  required  pursuant  to  a  local  law  that 
sets  requirements  on  housing  for  the  elderly. 


Dated:  June  24, 1994. 

Roberta  Achtenberg, 

Assistant  Secretary- for  Fair  Housing  and 
Equal  Opportunity. 

(FR  Doc.  94-16139  Filed  7-6-94;  8:45  am) 
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Part  III 

Department  of 
Education 

34  CFR  Parts  668,  682,  and  690 


Student  Assistance  General  Provisions; 
Federal  Family  Education  Loan  Programs; 
Federal  Pell  Grant  Program;  Interim  Final 
Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  668,  (82.  and  690 
RIN  1840-AB8S  and  ^840-AB80 

Student  Assistancf  General 
Provisions;  Federal  Family  Education 
Loan  Programs;  F^eral  Pell  Grant 
Program 


agency:  Department 
ACTION:  Interim  fin^ 
invitation  for 
Extension  of 
Compliance  with 
requirements. 


of  Education. 

regulations  with 
comnient;  Correction; 
commi  int  period; 

in  formation  collection 


SUMMARY:  On  April  29, 1994,  the 
Secretary  of  Educat  on  published  in  the 
Federal  Register  inlerim  final 
regulations  with  an  invitation  for 
comment  for  the  Sti  ident  Assistance 
General  Provisions,  Federal  Family 
Education  Loan  pro  ^rams,  and  the 
Federal  Fell  Grant  (59  FR  22348).  The 
final  regulations  listed  the  comment 
period  end  date  as  June  20, 1994. 

Members  of  the  financial  aid 
community  have  re  |uested  an  extension 
of  the  conunent  per  od.  The  Secretary 
agrees  that  a  longer  comment  period 
would  give  the  finai  icial  aid  community 
a  better  opportunity  to  thoroughly 
evaluate  the  final  re  ^ulations  and 
submit  more  compr  ;hensive  comments 
to  the  Department. '  "herefore,  the 
Secretary  extends  tl  e  comment  period 
to  July  28, 1994,  wh  ich  is  90  days 
following  the  April  29  publication  date. 

This  document  a]  ;o  clarifies  the 
Secretary's  intent  in  pubHshing  "interim 
final  regulations  wi  h  invitation  for 
comment,"  adds  an  Office  of 
Management  and  Budget  (OMB)  control 
number  to  certain  s<  cUons  of  the 
regulations,  and  cor  rects  the  effective 
date  statement  and  i  lorrects  an  error  in 
the  preamble  in  thelfinal  regulations 
published  in  the  Federal  Register  on 
April  29. 

DATES:  Comments  n  ust  be  received  on 
or  before  July  28,  IS  94.  The  corrections 
to  the  April  29  regu  ations  and  the 
addition  of  OMB  co  itrol  numbers  in 
§§668.3,  668.8,  668  12.  668.13,  668.14, 
668.15,  668.16,  668.17,  668.22,  668.23, 
668.25,  668.26,  668. 30,  668.96.  668.113, 
Appendix  A  to  34  C  T?  part  668, 
682.414,  682.416,  6J  2.711.  and  690.83 
are  effective  July  7,  1994. 
ADDRESSES:  All  com  ments  concerning 
the  final  regulations  should  be 
addressed  to  Greg  Allen  and  Wendy 
Macias,  U.S.  Departtnent  of  Education. 
400  Maryland  Avenue.  S\V.  (Regional 
Office  Building  3,  Rbom  4318), 
Washington,  DC  2oio2-5342. 
FOR  FURTHER  INFORI^MTON  CONTACT: 


JMI 


Greg  Allen  and  Wendy  L.  Macias,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.  (Regional  Office  Building 
3.  Room  4318),  Washington.  DC  20202- 
5343.  Telephone  (202)  708-7888. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The  final 
regulations  published  on  April  29  had 
an  effective  date  of  July  1, 1994,  in 
accordance  with  20  U.S.C.  1089(c), 
which  required  that  the  Secretary 
publish  such  regulations  "in  final  form 
by  May  1, 1994"  to  be  in  effect  for  the 
1994-1995  award  year,  which  begins  on 
July  1, 1994.  Under  the  terms  of  20 
U.S.C.  1089(c),  any  regulatory  changes 
that  the  Secretary  published  after  May  1, 

1994,  could  not  take  effect,  at  the 
earliest,  until  July  1, 1995.  Thus,  the 
April  29  regulations  are  final  and 
effective  at  least  with  respect  to  the 
period  July  1, 1994  through  June  30, 

1995.  The  "interim"  nature  of  the  April 
29  regulations  reflected  the  possibility 
that  changes  might  be  made  to  take 
effectonjuly  1, 1995. 

The  Secretary  solicited  public 
comment  in  the  April  29  final 
regulations  to  determine  whether  any 
changes  should  be  made  to  take  effect 
on  July  1, 1995,  the  earliest  that  any 
such  changes  can  take  effect  under  20 
U.S.C.  1089(c).  In  order  for  any  such 
changes  to  take  effect  by  July  1.  1995. 
the  changes  would,  under  20  U.S.C. 
1089(c),  have  to  be  published  in  final 
form  by  December  1, 1994. 

Compliance  with  the  information 
collection  requirements  in  certain 
sections  of  the  regulations  published  on 
April  29  was  delayed  until  those 
requirements  were  approved  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1990,  as  amended.  On  June  23, 1994, 
OMB  approved  those  information 
collection  requirements,  and  affected 
parties  must  now  comply  with  those 
requirements.  The  Secretary  corrects  the 
effective  date  statement  in  the  April  29 
regulations  to  reflect  this  more 
accurately. 

A  section  of  the  Analysis  of 
Comments  and  Responses  was  omitted 
from  the  final  regulations  published  on 
April  29.  The  Secretary  notes  that  the 
changes  to  the  regulatory  text 
corresponding  to  this  omitted  section  of 
the  preamble  were  included  in  the  April 
29  final  regulations.  The  omitted 
material,  which  is  included  in  this 
document,  is  the  explanation  for  those 
changes. 


(Catalog  of  Federal  Domestic  Assistance " 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 

84.032  Federal  Stafford  Loan  Program;  84.032 
Federal  PLUS  Program;  64.032  Federal 
Supplemental  Loans  for  Students  Program; 

84.033  Federal  Work-Study  Program;  84038 
Federal  Perkins  Loan  Program;  84.063   ' 
Federal  Pell  Grant  Program;  84.069  State 
Student  Incentive  Grant  Program;  84.268 
Federal  Direct  Student  Loan  Program;  and 
84.272  National  Early  Intervention 
Scholarship  and  Partnership  Program. 
Catalog  of  Federal  Domestic  Assistance 
Number  for  the  Presidential  Access 
Scholarship. 

Dated:  June  30, 1994.  . 

Richard  W.  Riley, 
Secretary  of  Education. 

1.  The  authority  citation  for  part  668 
of  title  34  of  the  Code  of  Federal 
Regulations  continues  to  read  as 
follows: 

Authority:  20  U.S.C.  1091. 1092,  and  1(3*)4, 
unless  otherwise  noted. 

2.  The  following  sections  are 
amended  by  adding  "(Approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1840-0537)"  at  the  end 
of  each  of  these  sections:  Sections  668.3, 
668.8.668.12,668.13,668.14,668.15, 
668.16,  668.1/',  668.22,  668.23,  668.25, 
668.26,  668.90,  668.96,  668.113, 
Appendix  A  to  34  CFR  part  668,  682.414 
682.416.  682.711,  and  690.083. 

3.  The  following  corrections  aremade 
in  FR  Doc.  94-10140,  published  on 
April  29, 1994  (59  FR  22348): 

a.  Oti  page  22348,  column  column  1 , 
the  first  sentence  after  "DATES:  Effective 
Date:"  is  corrected  to  read  as  follows: 
These  regulations  take  effect  July  1, 
1994,  except  that  compUance  is  not 
required  with  the  information  collection 
requirements  in  §§668.3,  668.8,  668.12, 
668.13,  668.14,  668.15,  668.16,  668.17. 
668.22,  668.23,  668.25,  668.26,  668.90, 
668.96,  668.113,  Appendix  A  to  34  CFR 
part  668,  682.414,  682.416,  682.711,  and 
690.83  until  the  information  collection 
requirements  contained  in  these 
sections  have  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980. 

On  page  22382,  column  2,  the 
following  text  is  added  after  "Changes: 
None." 

Comments:  One  commenter  expressed 
concern  that  the  Secretary  had  not 
defined  the  circumstances  in  which  an 
institution  could  satisfy  the  financial 
responsibility  requirements  added 
through  the  Technical  Amendments  of 
1993  by  demonstrating  that  it  had 
sufficient  resources  to  ensiu-e  against 
precipitous  closure.  The  commenter 
suggested  that  the  regulations  need  to 


provide  sf>ecific  guidance  to  institutions 
showing  when  the  exception  can  be 
used.  Several  other  commenters  also 
questioned  whether  the  general 
financial  responsibility  standards  in  the 
proposed  regulations  were  consistent 
with  the  statutory  exception  permitting 
aji  institution  to  participate  without 
restrictions  by  demonstrating  that  it  has 
.sufficient  resources  to  ensure  against 
precipitous  closure. 

Discussion:  The  Secretar>'  agrees  to 
establish  a  standard  in  the  regulations 
that  is  consistent  with  the  explanation 
made  by  Senator  Pell  that  the  technical 
amendments  were  intended  to  make 
sure  that  financially  at-risk  institutions 
are  subject  to  careful  scrutiny,  to  protect 
institutions  that  are  not  financially  at 
risk,  and  to  accomplish  these  aims 
without  weakening  the  general 
standards  for  financial  responsibility. 
vSee  139Cong.  Rec.  162-2.  S16593  (daily 
ed.  November  19, 1993).  The  Secretary 
therefore  considers  it  necessary  to 
define  the  Umited  circiunstances  in 
which  an  institution  may  satisfy  the 
statutory  e.xception  in  a  manner  that 
vriU  not  create  a  lower  standard  for 
financial  responsibility. 

Because  an  institution  using  this 
exception  will  not  be  required  to  post 
surety  or  enter  into  provisional 
certification,  the  Secretary  has 
minimized  the  Federal  risks  in  such 
unprotected  participation  by  making  the 
exception  only  available  to  an 
institution  that  met  the  financial 
responsibility  requirements  in  its  last 
timely  submitted  audited  financial 
statement.  This  structure  will  permit  an 
institution  that  now  fails  the  financial 
responsibility  requirements  but  meets 
the  alternate  standards  in  the  exception 
to  have  an  opportunity  to  improve  its 
financial  condition  for  one  year  without 
having  to  post  surety  or  be  placed  under 
provisional  certification.  This 
requirement  prevents  this  exception 
from  becoming  a  means  to  continue 
participating  under  a  lower  standard  of 
financial  responsibility  than  that 
required  for  all  other  institutions.  An 
institution  that  has  not  satisfied  the 
general  standards  of  financial 
responsibility  in  its  previous  audit  and 
has  not  improved  its  operations  to  meet 
current  financial  responsibility 
standards  is  not  permitted  to  participate 
on  an  unrestricted  basis  under  this 
provision,  and  is  required  to  provide  the 
additional  safeguards  presented  through 
a  surety  or  through  provisional 
certification. 

If  an  institution  that  met  the  standards 
of  financial  responsibility,  as 
demonstrated  by  its  last  audited 
financial  statement,  fails  to  meet  these 
standards  in  its  current  audit,  it  can 
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provide  specific  guidance  to  institutions 
showing  when  the  exception  can  be 
used.  Several  other  commenters  also 
questioned  whetlier  the  general 
financial  responsibility  standards  in  the 
proposed  regulations  were  consistent 
with  the  statutory  exception  p)ennitting 
an  institution  to  participate  without 
restrictions  by  demonstrating  that  it  has 
sufficient  resources  to  ensure  against 
precipitous  closure. 

Discussion:  The  Secretar>'  agrees  to 
establish  a  standard  in  the  regulations 
that  is  consistent  with  the  explanation 
made  by  Senator  Pell  that  the  technical 
amendments  were  intended  to  make 
sure  that  financially  at-risk  institutions 
are  subject  to  careful  scrutiny,  to  protect 
institutions  that  are  not  financially  at 
risk,  and  to  accomplish  these  aims 
without  weakening  the  general 
standards  for  financial  responsibility. 
See  139  Cong.  Rec.  162-2,  S16593  (daily 
ed.  November  19. 1993).  The  Secretary 
therefore  considers  it  necessary  to 
defme  the  limited  circumstances  in 
which  an  institution  may  satisfy'  the 
statutory  e.xception  in  a  manner  that 
vriU  not  create  a  lower  standard  for 
financial  responsibility. 

Because  an  institution  using  this 
exception  will  not  be  required  to  post 
surety  or  enter  into  provisional 
certification,  the  Secretary  has 
minimized  the  Federal  risks  in  such 
unprotected  participation  by  making  the 
exception  only  available  to  an 
institution  that  met  the  financial 
responsibility  requirements  in  its  last 
timely  submitted  audited  financial 
statement.  This  structure  will  permit  an 
institution  that  now  fails  the  financial 
responsibility  requirements  but  meets 
the  alternate  standards  in  the  exception 
to  have  an  opportunity  to  improve  its 
financial  condidon  for  one  year  without 
having  to  post  surety  or  be  placed  under 
provisional  certification.  This 
requirement  prevents  this  exception 
from  becoming  a  means  to  continue 
participating  under  a  lower  standard  of 
financial  responsibility  than  that 
required  for  all  other  institutions.  An 
institution  that  has  not  satisfied  the 
general  standards  of  financial 
responsibility  in  its  previous  audit  and 
has  not  improved  its  operations  to  meet 
current  financial  responsibility 
standards  is  not  permitted  to  participate 
on  an  unrestricted  basis  under  this 
provision,  and  is  required  to  provide  the 
additional  safeguards  presented  through 
a  surety  or  through  provisional 
certification. 

If  an  institution  that  met  the  standards 
of  financial  responsibility,  as 
demonstrated  by  its  last  audited 
financial  statement,  fails  to  meet  these 
standards  in  its  current  audit,  it  can 


show  that  it  meets  the  alternate 
standards  in  this  provision  in  order  to 
participate  on  an  unrestricted  basis  for 
one  year  to  give  it  an  opportunity  to 
solidify  its  operations  and  demonstrate 
that  it  meets  financial  responsibility 
standards  in  its  next  timely  submitted 
audited  financial  statement.  Such 
participation  without  surety  or 
provisional  certification  can  only  be 
permitted  where  the  institution  meets 
all  of  the  requirements  in 
§668.15(dj(2)(ii)(A)  to  show  that  it  is 
ciurent  in  all  tax  obligations,  its  equity 
and  operating  income  have  not 
materially  decreased  since  its  last  audit, 
and  that  it  is  not  shifting  the 
institution's  operating  capital  to  its 
owners  or  related  parties.  These 
standards  are  necessary  to  show  that  the 
institution's  financial  condition  has  not 
significantly  deteriorated  since  it  last 
demonstrated  financial  responsibility, 
and  that  the  institution's  failure  to  meet 
the  current  financial  responsibility 
standards  is  not  exacerbated  by  benefits 
given  to  its  owners  or  related  parties. 

In  order  to  participate  without 
restriction  under  this  provision,  an 
institution  that  now  fails  to  demonstrate 
financial  responsibility  after  having 
done  so  in  its  last  audit,  must  show  that 
it  has  not  accelerated  the  funds  going  to 
its  owners  or  related  parties  through 
disproportionately  large  salary 
increases,  or  through  making 
uncollaterahzed  loans  to  these  parties. 
The  institution  must  also  show  that  all 
loans  made  to  the  institution's  owners 
or  related  parties  are  in  repayment,  and 
that  a  demand  has  been  made  for 
repayment  of  any  loans  that  did  not 
carry  fixed  payment  terms.  These 
measures  will  help  ensure  that  the 
institution's  failure  to  demonstrate 
financial  responsibiUty  is  not  due  to 
capital  diverted  to  its  owners  or  related 
parties. 

The  institution  must  also  show  that 
there  have  been  no  material  findings  in 
the  institution's  latest  compliance  audit, 
and  that  there  are  no  pending 
administrative  or  legal  actions  pending 
before  a  member  of  the  Triad  or  other 
Federal  or  State  entity. 

Changes:  Section  668.15(d)  now 
provides  that  the  Secretary  considers  an 
institution  to  be  financially  responsible, 
even  if  the  institution  does  not  meet  the 
general  standards  of  financial 
responsibility  (except  for  the  minimum 
cash  reserve  requirement)  if  the 
institution  establishes  to  the  satisfaction 
of  the  Secretary,  with  the  support  of  an 
audited  financial  statement,  that  the 
institution  has  sufficient  resources  to 
ensure  against  its  precipitous  closure. 
As  a  part  of  this  showing,  an  institution 
must  establish  that  it  has  the  ability  to 


meet  all  of  its  financial  obligations, 
including  refunds  of  institutional 
charges  and  repayments  to  the  Secretary 
for  liabilities  and  debts  incurred  in 
proa-ams  administered  by  the  Secretary. 

The  Secretary  considers  the 
institution  to  have  sufficient  resources 
to  ensure  against  precipitous  closure 
only  if  the  institution  formerly 
demonstrated  financial  responsibility 
under  the  standards  of  financial 
responsibility  in  its  preceding  audited 
financial  statement  and  that  its  most 
recent  audited  financial  statement 
indicates  the  following  (if  no  prior 
audited  financial  statement  was 
requested  by  the  Secretar>',  the 
institution  must  demonstrate  in 
conjunction  with  its  current  audit  that 
it  would  have  satisfied  the  following): 
(a)  All  taxes  owed  by  the  institution  are 
current;  (b)  The  institution's  net  income, 
or  a  change  in  total  net  assets,  before 
extraordinary  items  and  discontinued 
operations,  has  not  decreased  by  more 
than  10  percent  from  the  prior  fiscal 
year,  unless  the  institution  demonstrates 
that  the  decreased  net  income  shown  on 
the  current  financial  statement  is  a 
result  of  downsizing  pursuant  to  a 
management-approved  business  plan; 

(c)  loans  and  other  advances  to  related 
parties  have  not  increased  fi-om  the 
prior  fiscal  year  unless  such  increases 
were  secured  and  collateralized,  and  do 
not  exceed  10  percent  of  the  prior  fiscal 
year's  working  capital  of  the  institution; 

(d)  The  equity  of  a  for-profit  institution, 
or  the  total  net  assets  of  a  nonprofit 
institution,  have  not  decreased  by  more 
than  10  percent  of  the  prior  year's  total 
equity;  (e)  Compensation  for  owners  or 
other  related  parties  (including  bonuses, 
fiinge  benefits,  employee  stock  option 
allowances,  401  (k)  contributions, 
deferred  compensation  allowances)  has 
not  increased  &t)m  the  prior  year  at  a 
rate  higher  than  for  all  other  employees; 
(0  The  institution  has  not  materially 
leveraged  its  assets  or  income  by 
becoming  a  guarantor  on  any  new  loan 
or  obligation  on  behalf  of  any  related 
party;  (g)  All  obligations  owed  to  the 
institution  by  related  parties  are  current, 
and  the  institution  has  demanded  and  is 
receiving  payment  of  all  funds  owed 
from  related  parties  that  are  payable 
upon  demand.  The  regulations  clarify 
that,  for  purposes  of  these  provisions,  a 
person  does  not  become  a  related  party 
by  attending  an  institution  as  a  student. 

Finally,  in  order  for  the  Secretarj-  to 
consider  the  institution  to  have 
sufficient  resources  to  ensure  against 
precipitous  closure,  the  institution 
would  also  have  to  demonstrate  that  (1) 
there  have  been  no  material  findings  in 
the  institution's  latest  compliance  audit 
of  its  administration  of  the  Title  IV.  .' 
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HEA  programs  and  (2)  there  are  no 
pending  administrative  or  legal  actions 
being  taken  against  the  institution  by 
the  Secretary,  and  lother  Federal  agency, 
the  institution's  nationally  recognized 
accrediting  agency^  or  any  State  entity. 
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Rules  and  Regulation 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eWect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulattons  is  sold  by 
the  Superintendent  of  Documents.  FVices  of 
new  books  are  fisted  in  tf>e  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docl(et  No.  93-CE-52^D;  AnfJendment  39- 
8971;  AO  94-14-22] 

AirworttYiness  Directives:  de  Havilland 
DHC-6  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  de  Havilland  DHC-6  series 
airplanes.  This  action  requires 
repetitively  inspecting  the  horizontal 
stabilizer  center  hinge  bracket  for 
cracks,  and  replacing  any  cracked  center 
hinge  bracket.  Several  reports  of  cracks 
in  the  horizontal  stabilizer  center  hinge 
bracket  flange  on  the  affected  airplanes 
prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  separation  of  the  elevator 
control  support  from  the  airplane  as  a 
result  of  a  cracked  horizontal  stabihzer 
center  hinge  bracket,  which  could  result 
in  reduced  controllability  of  the 
airplane. 

DATES:  Effective  August  31, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rt^ister  as  of  August  31, 
1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
de  Havilland,  Inc.,  123  Garratt 
Boulevard,  Downsview,  Ontario, 
Canada,  M3K  1Y5.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558, 601 E.  12th  Street, 
Kansas  City,  Missoiui  64106;  or  at  the 
Office  of  the  Federal  Register.  800  North 
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contains  regulatory  documerts  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docl(et  No.  93-CE-52-AD;  Amendment  39- 
8971;  AO  94-14-22] 

Airworthiness  Directives:  de  Havilland 
DHC-6  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  de  Havilland  DHC-6  series 
airplanes.  This  action  requires 
repetitively  inspecting  the  horizontal 
stabilizer  center  hinge  bracket  for 
cracks,  and  replacing  any  cracked  center 
hinge  bracket.  Several  reports  of  cracks 
in  the  horizontal  stabilizer  center  hinge 
bracket  flange  on  the  affected  airplanes 
prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  separation  of  the  elevator 
control  support  from  the  airplane  as  a 
result  of  a  cracked  horizontal  stabilizeir 
center  hinge  bracket,  which  could  result 
in  reduced  controllability  of  the 
airplane. 

DATES:  Effective  August  31, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  August  31 , 
1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
de  Havilland,  Inc..  123  Garratt 
Boulevard,  Downsview,  Ontario, 
Canada.  M3K  1Y5.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Room  1558, 601 E.  12th  Street. 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 


Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  FAA,  New 
York  Aircraft  Certification  Office.  181 
South  Frankhn  Avenue,  Room  202, 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-6220;  facsimile 
(516) 791-9024. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  de  Havilland  DHC-6  series 
airplanes  was  pubhshed  in  the  Federal 
Register  on  February  17, 1994  (59  FR 
7913).  The  action  proposed  to  require 
repetitively  inspecting  the  horizontal 
stabilizer  center  hinge  bracket  for 
cracks,  and  replacing  any  cracked  center 
hinge  bracket.  The  proposed  action 
would  be  accomplished  in  accordance 
with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  de  Havilland 
Service  Bulletin  6/512.  dated  October 
25,  1991. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $9,295.  This  figure  only 
includes  the  cost  for  the  initial 
inspection  and  does  not  include 
replacement  costs  if  a  center  hinge 
bracket  is  found  cracked  nor  does  it 
include  repetitive  inspection  costs.  The 
FAA  has  no  way  to  determine  how 
many  center  hinge  brackets  may  be 
cracked  or  how  many  repetitive 
inspections  each  owner/operator  may 
incur. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  he  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.Q  106(g):  and  14  CFR 
11.89. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

94-14-22    de  Havilland:  Amendment  39- 
8971;  Docket  No.  93-CE-52-AD. 

Applicability:  Models  DHC-6-1,  DHC-6- 
100,  DHC-6-200.  and  DHC-6-300  airplanes 
(all  serial  numbers),  certificated  in  any 
category. 

Compliance:  Required  within  the  next  250 
hours  time-in-service  (TIS),  unless  already 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Parts  2  and  4 

Procedures  for  Review  of  Compliance 
Reports  and  Delegation  of  Authority  To 
Resolve  Confidentiality  Issues 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  amends  16  CFR  Pails  2  and 
4  to  streamline  the  processing  of  . 
compliance  reports  and  to  delegate  to 
the  General  Counsel  the  authority  to 
resolve  confidentiality  issues  respecting 
information  in  compliance  reports  and 
in  other  documents  subject  to  routine 
placement  on  the  public  record.  These 
amendments  are  intended  to  improve 
efficiency  and  reduce  delays  in 
connection  with  the  processing  of 
compliance  reports  and  the  resolution  of 
confidentiality  issues  by  the  agency. 
EFFECTIVE  DATE:  July  8. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Frisby,  Attorney,  Bui^eau  of 
Consumer  Protection.  202-326-2098. 

SUPPLEMENTARY  INFORMATION: 

Compliance  Procedures 

The  Commission  is  revising  its 
procedures  for  processing  compliance 
reports  submitted  pursuant  to 
Commission  orders  and  pursuant  to 
section  2.41(a)  of  the  Commission's 
Rules  of  Practice.  16  CFR  2.41(a).  Under 
former  section  2.41(b)  of  the  rules,  most 
compliance  reports  were  either 
"approved"  or  "rejected,"  although  the 
Commission  could  bring  a  civil  penally 
case  pursuant  to  section  5(1)  of  the  FTC 
Act.  15  U.S.C  45(1).  without  any  prior 
notice  to  the  respondents.  See  16  CFR 
2.41(a).  Henceforth,  there  will  be  no 
provision  for  Commission  approval  or 
rejection  of  compliance  reports;  rather, 
staff  will  review  these  reports  and 
determine  whether  to  recommend  that 
the  Commission  take  further  action, 
such  as  commencing  a  civil  penalty  case 
for  failure  to  comply  with  the  order.' 
Staff  may  also,  in  appropriate  cases, 
advise  a  respondent  that  a  compliance 
report  appears  inadequate  and  request 
that  the  report  be  supplemented  with 
additional  material  that  shall  be  deemed 
part  of  the  report. 

Under  the  former  rules,  there  was  a 
limited  delegation  by  the  Commission  to 
the  Directors  and  Deputy  Directors  of 
the  Bureaus  of  Competition  and 
Consumer  Protection  of  the  authority  to 


'  Thib  amendment  does  not  revise  the  approvitl 
prcicess  relating  to  proposed  divestitures, 
acquisitions,  or  similar  transactions  subject  to 
CInmmi.ssion  ri-vlt-w  pursuant  to  16  CFR  2.41(f). 


approve  or  reject  most  types  of 
compliance  reports  after  five  days  notice 
to  the  Commission.  However,  the 
Commission  had  reserved  for  itself  the 
authority  to  review,  and  if  warranted  to 
approve  or  reject  four  categories  of 
reports:  (1)  Most  reports  involving 
section  7  of  the  Clayton  Act;  (2)  reports 
in  matters  which  had  received  previous 
Commission  consideration  as  to 
compliance  or  in  which  the  Commission 
or  any  Commissioner  had  expressed  an 
interest;  (3)  reports  in  matters  proposed 
to  be  closed  by  reason  of  expense  of 
investigation  or  testing,  and  (4)  reports 
in  matters  involving  substantial 
questions  as  to  the  public  interest. 
Commission  policy  or  statutory 
construction. 

Under  the  new  rules,  the  Director. 
Deputy  Directors,  and  Assistant  Director 
for  Compliance  of  the  Bureau  of 
Competition  and  the  Director,  Deputy 
Directors,  and  Associate  Director  for 
Enforcement  of  the  Bureau  of  Consumer 
Protection  will  be  delegated  the 
authority  to  monitor  compliance    . 
reports,  and  to  open  and  close 
compliance  investigations,  subject  to  the 
requirement  that  staff  submit  an 
analysis  regarding  their  intended 
actions  to  the  Commission  for  any 
report  falling  within  categories  (2),  (3). 
or  (4)  above.  Many  compliance  reports 
involving  section  7  of  the  Clayton  Act 
do  not  raise  issues  that  require 
Commission  review.  Therefore,  the  staff 
will  not  have  to  submit  an  analysis 
regarding  their  Intended  actions  with 
respect  to  such  reports  unless  they  fall 
within  categories  (2),  (3),  or  (4)  above. 
The  result  of  the  new  rules  will  be  to 
continue  to  have  the  Commission 
advised  of  compliance  matters  of  special 
priority,  while  promoting  the  efficient 
use  of  Commission  resources. 

ConfidentiaUty  Requests 

The  Commission  is  also  amending  its 
rules  of  practice  to  delegate  to  the 
General  Counsel  the  authority  to  resolve 
confidentiality  issues  with  respect  to 
information  in  documents  subject  to 
disclosure  on  the  public  record.  Section 
4.9(b)  of  the  Commission's  Rules  of 
Practice.  16  CFR  4.9(b),  provides  that 
certain  categories  of  documents  are 
routinely  placed  on  the  public  record.- 
However.  the  rules  also  provide  that 
portions  of  compliance  reports  and 
other  doc:uments  subject  to  routine 
placement  on  the  public  record  will  be 
withheld  from  public  disclosure  if  the 
submitter  can  make  an  adequate 


-Section  4.9(b)  sets  forth  a  list  of  matorials 
subJMt  to  public  disclosure.  Some  of  the  public 
record  requirements  set  forth  in  section  4.9(b)  alsti 
appear  in  other  rules.  Sep.  eg  .  16 CFR 2.41(f). 


showing  of  confidentiality,  16  CFR 
2.41(0,  4.9(b)(7),  4.9(c)(1),  or  if  the 
documents  are  otherwise  exempt  from 
mandatory  public  disclosure,  16  CFR 
4.9(c)(3)  and  4.10.'  Under  the  revised 
rule,  the  General  Counsel  has  the 
authority  to  resolve  confidentiality 
issues  respecting  such  materials.  The 
General  Counsel  has  substantial 
expertise  in  resolving  confidentiality 
issues,  and  already  resolves  numerous 
other  confidentiality  issues.  See,  e.g.,  16 
CFR  4.11(a)(2)  (appeals  under  the 
Freedom  of  Information  Act);  4.11(e) 
(subpoenas  to  Commission  employees). 

In  addition,  the  Commission  is 
amending  section  4.9(b)  of  its  rules  to 
provide  for  placement  on  the  public 
record  of  staff  letters  to  respondents 
advising  them  that  their  compliance 
reports  do  not  warrant  any  further 
action.  This  amendment  will  afford 
such  letters  the  same  treatment  as 
closing  letters  sent  to  the  targets  of 
Commission  law  enforcement 
investigations— See  16  CFR  4.9(b){4)(ii) 
(provides  for  placement  of  closing 
letters  in  initial  and  full  phase 
investigations  on  the  public  record) — 
and  the  same  treatment  as  the 
compliance  reports  themselves.  See  16 
CFR  4.9(b)(7)(i). 

As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  604,  it  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  small 
business  entities.  The  agency  did  not 
seek  or  accept  public  comments  on 
these  amendments  because  they  address 
rules  of  agency  organization,  procediu^, 
or  practice.  See  5  U.S.C.  553(b)(A). 

List  of  Subjects 

16  CFR  Part  2 

Administrative  practice  and 
procedure.  Investigations.  Reporting  and 
recordkeeping  requirements. 

W  CFR  Part  4 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Privacy,  Sunshine  Act. 

PART  2— NONADJUDICATIVE 
PROCEDURES 

1.  The  authority  for  part  2  continues 
to  read  as  follows: 


'Although  confidentiality  issues  will  generally  be 
raised  by  submitters.  Bureau  staff  may  identify  a 
confidentiality  issue  that  submitters  failed  to  raise. 
For  example,  submitters  may  not  identify  as 
conHdentiai  information  in  a  compliance  report 
filed  pursuant  to  a  credit  practices  order  that 
reveals  personal  information  about  debtors.  Such 
materials  may  be  withheld  from  the  public  record, 
under  section  4.9(c)(3).  to  the  extent  that  they  are 
exempt  from  nundatory  public  disclosure  under  the 
Freedom  of  Information  Act,  5  U.S.C  §  552. 
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showing  of  confidentiality.  16  CFR 
2.41(0.  4.9(b)(7).  4.9(c)(1).  or  if  the 
documents  are  otherwise  exempt  from 
mandatory  public  disclosure.  16  CFR 
4.9(c)(3)  and  4.10.'  Under  the  revised 
rule,  the  General  Counsel  has  the 
authority  to  resolve  confidentiality 
issues  respecting  such  materials.  The 
General  Q)unsel  has  substantial 
expertise  in  resolving  confidentiality 
issues,  and  already  resolves  numerous 
other  confidentiality  issues.  See,  e.g.,  16 
CFR  4.11(a)(2)  (appeals  under  the 
Freedom  of  Information  Act);  4.11(e) 
(subpoenas  to  Commission  employees). 

In  addition,  the  Commission  is 
amending  section  4.9(b)  of  its  rules  to 
provide  for  placement  on  the  public 
record  of  staff  letters  to  respondents 
advising  them  that  their  compliance 
reports  do  not  warrant  any  further 
action.  This  amendment  will  afford 
such  letters  the  same  treatment  as 
closing  letters  sent  to  the  targets  of 
Commission  law  enforcement 
investigations— See  16  CFR  4.9(b)(4)(ii) 
(provides  for  placement  of  closing 
letters  in  initial  and  full  phase 
investigations  on  the  public  record) — 
and  the  same  treatment  as  the 
compliance  reports  themselves.  See  16 
CFR  4.9(b)(7)(i). 

As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  604.  it  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  small 
business  entities.  The  agency  did  not 
seek  or  accept  public  comments  on 
these  amendments  because  they  address 
rules  of  agency  organization,  procedure, 
or  practice.  See  5  U.S.C.  553(b)(A). 

List  of  Subjects 

16  CFR  Part  2 

Administrative  practice  and 
procedure.  Investigations,  Reporting  and 
recordkeeping  requirements. 

16  CFR  Part  4 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Privacy,  Sunshine  Act. 

PART  2— NONADJUDICATIVE 
PROCEDURES 

1.  The  authority  for  part  2  continues 
to  read  as  follows: 


^  Although  confldentiality  issues  will  generally  be 
raised  by  submitlef*.  Bureau  slaff  may  identify  a 
confidentiality  issue  that  submitters  failed  to  raise. 
For  example,  submitters  may  not  identify  as 
conHdential  information  in  a  compliance  report 
nied  pursuant  to  a  credit  practices  order  that 
reveals  personal  information  about  debtors.  Such 
materials  may  be  withheld  from  the  public  record, 
under  section  4.9(c)(3),  to  the  extent  that  they  are 
exempt  from  mandatory  public  disclosure  under  the 
Freedom  of  Information  Act.  5  U.S.C.  §  552. 


Authority:  Sec.  6.  38  Stat.  721;  15  U.S.C 
46.  unless  otherwise  noted. 

-    2.  Section  2.33  is  revised  to  read  as 
follows: 

§  2.33    CompHance  procedure. 

The  Commission  may  in  its  discretion 
require  that  a  proposed  agreement 
containing  an  order  to  cease  and  desist 
be  accompanied  by  an  initial  report 
signed  by  the  respondent  setting  forth  in 
precise  detail  the  manner  in  which  the 
respondent  will  comply  with  the  order 
when  and  if  entered.  Such  report  will 
not  become  part  of  the  public  record 
unless  and  until  the  accompanying 
agreement  and  order  are  accepted  by  the 
Commission.  At  the  lime  any  such 
report  is  submitted  a  respondent  may 
request  confidentiality  for  any  jxtrtion 
thereof  with  a  precise  showing  of 
justification  therefore,  and  the  General 
Counsel  with  due  regard  to  statutory 
restrictions,  the  Commission's  rules, 
and  the  public  interest  will  act  upon 
such  request. 

3.  Sections  2.41  (a),  (b).  (e),  and  (f)  are 
revised  to  read  as  follows: 

§  2.41    Reports  of  compliance. 

(a)  In  every  proceeding  in  which  the 
Commission  has  issued  an  order, 
pursuant  to  the  provisions  of  section  5 
of  the  Federal  Trade  Commission  Act  or 
section  11  of  the  Clayton  Act.  as 
amended,  and  except  as  otherwise 
specifically  provided  in  any  such  order, 
each  respondent  named  in  such  order 
shall  file  with  the  Commission,  within 
sixty  (60)  days  after  service  thereof,  or 
within  such  other  time  as  may  be 
provided  by  the  cwtier  or  the  rules  in 
this  chapter,  a  report  in  writing,  signed 
by  the  respondent,  setting  forth  in  detail 
the  manner  and  form  of  his  compliance 
with  the  order,  and  shall  thereafter  file 
with  the  Commission  such  further 
signed,  written  reports  of  compliance  as 
it  may  require.  Reports  of  compliance 
shall  be  under  oath  if  so  requested. 
Where  the  order  prohibits  the  use  of  a 
false  advertisement  of  a  food,  drug, 
device,  or  cosmetic  which  may  be 
injurious  to  heahh  because  of  results 
from  its  use  under  the  conditions 
prescribed  in  the  advertisement,  or 
under  such  conditions  as  are  customary 
or  usual,  or  if  the  use  of  such 
advertisement  is  with  intent  to  defraud 
or  mislead,  or  in  any  other  case  where 
the  circumstances  so  warrant,  the  order 
may  provide  for  an  interim  report 
stating  whether  and  how  respondents 
intend  to  comply  to  be  filed  within  ten 
(10)  days  after  service  of  the  order. 
When  court  review  of  an  order  of  the 
Commission  is  pending,  the  respondent 
shal!  file  only  such  reports  of 
compliance  as  the  court  may  require. 


Thereafter,  the  time  for  filing  a  report  of 
compliance  shall  begin  to  run  de  novo 
from  the  final  judicial  determination, 
except  that  if  no  petition  for  certiorari 
has  been  filed  following  affirmance  of 
the  order  of  the  Commission  by  a  court 
of  appeals,  the  compliance  report  shall 
be  due  the  day  following  the  date  on 
which  the  time  expires  for  the  filing  of 
such  petition.  Staff  of  the  Bureaus  of 
Competition  and  Consumer  Protection 
will  review  such  reports  of  compliance 
and  may  advise  each  respondent 
whether  the  staff  intends  to  recommend 
that  the  Commission  take  any 
enforcement  action.  The  Cornmission 
may.  however,  institute  proceedings, 
including  certification  of  facts  to  the 
Attorney  General  pursuant  to  the 
provisions  of  section  5(1)  of  the  Federal 
Trade  Commission  Act  (15  U.S.C  45(1)) 
and  section  11(1)  of  the  Qayt on  Act.  as 
amended  (15  U.S.C  21(1)).  towiforce 
compliance  with  an  order,  without 
advising  a  respondent  whether  the 
actions  set  forth  in  a  report  of 
compliance  evidence  compliance  with 
the  Commission's  order  or  without  prior 
notice  of  any  kind  to  a  respondent. 

(b)  The  Commission  has  delegated  to 
the  Director,  the  Deputy  Directors,  and 
the  Assistant  Director  for  Compliance  of 
the  Bureau  of  Competition,  and  to  the 
Director,  the  Deputy  Directors,  and  the 
Associate  Director  for  Enforcement  of 
the  Bureau  of  Consumer  Protection  the 
authority  to  monitor  compliance  reports 
and  to  open  and  close  compliance 
investigations.  With  respect  to  any 
compliance  matter  which  has  received 
previous  Commission  consideration  as 
to  compliance  or  in  which  the 
Commission  or  any  Commissioner  has 
expressed  an  interest,  any  matter 
proposed  to  be  closed  by  reason  of 
expense  of  investigation  or  testing,  or 
any  matter  involving  substantial 
questions  as  to  the  public  interest. 
Commission  policy  or  statutory 
construction,  the  Bureaus  shall  submit 
an  analysis  to  the  Commission  regarding 
their  intended  actions. 
*        »        •        •        • 

(e)  The  Commission  may  at  any  time 
reconsider  any  advice  given  under  this 
section  and,  where  the  public  interest 
requires,  rescind  or  revoke  its  prior 
advice.  In  such  event  the  respondent 
will  be  given  notice  of  the  Commission's 
intent  to  revoke  or  rescind  and  will  be 
given  an  opportunity  to  submit  its  views 
to  the  Commission.  The  Commission 
will  not  proceed  against  a  respondent 
for  violation  of  an  order  with  respect  to 
any  action  which  was  taken  in  good 
faith  reliance  upwn  the  Commission's 
advice  under  this  section,  where  all 
relevant  facts  were  fully,  completely. 
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PART  4— WISCELUrNEOUS  RULES 

4.  The  authority  ^r  part  4  continues 
to  read  as  follows: 

Authority:  Sec.  6.  3JJ  Stat.  721;  15  ll.S.C 
46 

5.  Section  4.9(bH 
are  revised  to  read  . 

§4.9.    Put}(ic  record! 
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){)).  (c)(1)  and  (c)(3) 
s  follows: 


(b)*   •   ' 

(7)  Compliance/Enforcement  (16  CFR 
2.33.  2.41).  (i)  Reports  of  compliance 
filed  pursuant  to  the  rules  in  this 
chapter  or  pursuant  to  a  provision  in  a 
Commission  order  and  supplemental 
materials  filed  in  connection  with  these 
reports,  except  for  reports  of 
compliance,  and  supplemental  materials 
filed  in  connection  with  Commission 
orders  requiring  divestitures  or 
establishment  of  business  enterprises  or 
facilities,  which  are  confidential  until 
the  last  divestiture  or  establishment  of 
a  business  enterprise  or  facility,  as 
required  by  a  particular  order,  has  been 
finally  approved  by  the  Commission, 
and  staff  letters  to  respondents  advising 
them  that  their  compliance  reports  do 
not  warrant  any  further  action.  At  the 
time  each  such  report  is  submitted  the 
filing  party  may  request  confidential 
treatment  in  whole  or  in  part  and 
submit  satisfactory  reasons  therefor,  and 
the  General  Counsel  with  due  regard  for 
statutory  restrictions,  the  Commission's 
rules  and  the  public  interest  will  pass 
upon  such  request; 

*  «  •  0  • 

(c)  Confidentiality  and  in  camera 
records.  (1)  Persons  submitting 
documentary  material  to  the 
Commission  described  in  this  section 
may  designate  that  material  or  portions 
of  it  confidential  and  request  that  it  be 
withheld  from  the  public  record.  No 
such  material  or  portions  of  material 
(including  documents  generated  by  the 
Commission  or  its  staff  containing  or 
reflecting  such  material  or  portions  of 
material)  will  be  placed  on  the  public 
record  pursuant  to  this  section  until  the 
General  Counsel  has  ruled  on  the 
request  for  confidential  treatment  and 
provided  any  prior  notice  to  the 
submitter  required  by  law.  All  requests 
for  confidential  treatment  shall  be 
supported  by  a  showing  of  justification 
in  light  of  applicable  statutes,  rules, 
orders  of  the  Commission  or  its 
administrative  law  judges,  orders  of  the 
courts,  or  other  relevant  authority. 
***** 

(3)  To  tlie  extent  that  any  documents 
or  portions  of  documents  otherwise 
falling  within  §  4.9(b)  of  this  section 
contain  information  that  would  be 
exempt  from  mandatory  public 
disclosure  under  §4.10  of  this  part,  the 
General  Counsel  may  determine  to 
withhold  such  materials  from  the  public 
record. 

By  direction  of  the  Commission. 
(x>inmissioncrOwen  dissenting. 
Donald  S.  Clark, 
Stxretury 
jFK  DiK.  94-16513  Filed  7-7-94:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  174 
(T.D.  94-551 
RIN  1S15-AB52 

Permitted  Forms  of  Signatures  on 
Protests 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  regarding  what 
Customs  will  consider  to  be  an 
acceptable  method  of  identifying  the 
filer  of  a  protest  filed  to  contest  a 
Customs  decision  regarding  imported 
merchandise.  The  current  regulations 
require  that  a  protest  be  signed  by  the 
person  filing  the  protest.  In  light  of 
advances  in  methods  of  communication 
and  the  movement  of  Customs  toward 
automation  in  all  aspects  of  its 
operations.  Customs  will  now  accept 
methods  of  identification  on  protests 
and  amendments  to  protest  forms  other 
than  those  which  are  handwritten  in 
ink.  The  document  also  amends  the 
regulations  to  allow  amendments  of 
protests  to  have  the  same  types  of 
identification  as  original  protests. 
EFFECTIVE  DATE:  August  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rose  Johnson,  Office  of  Trade 
Operations,  (202)  927-0376. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  514  of  the  Tariff  Ac1  of  1930. 
as  amended  (19  U.S.C.  1514), 
establishes  the  procedures  which  the 
public  can  use  to  administratively 
contest  Customs  decisions  with  respect 
to  imported  merchandise.  Procedures 
for  filing  protests  of  decisions  of  district 
directors,  including  the  legality  of  all 
orders  and  findings,  are  set  forth  in 
§§  174.11-174.16' of  the  Customs 
Regulations.  Section  174.12  (c)  ( urrently 
requires  that  protests  "be  signed  by  the 
person  filing  the  protest,  or  his  agent,  or 
attorney.'. 

Customs  has  determined  that 
requiring  handwritten  signatures  on 
protests  is  unnecessary.  Customs 
published  a  Notice  of  Proposed 
Rulemaking  which  appeared  in  the 
Federal  Register  (58  FR  50300)  on 
September  27,  1993,  proposing  to 
permit  filing  of  protests  without 
requiring  actual  handwritten  signatures 
on'the  protest.  Customs  stated,  in  the 
proposal,  that  as  long  as  a  protest 
contains  all  the  pertinent  information 


(see  §  174.13,  Customs  Regulations),  and 
is  filed  in  accordance  with  all  other 
requirements  of  §§174.11  and  174.12, 
Customs  Regulations,  including 
identifying  the  filer,  the  requirement  of 
a  handwritten  signature  serves  no  other 
purpose  than  to  sometimes  delay  the 
filing  of  an  already  prepared  protest  by 
a  protestant.  A  protest  must  be 
submitted  within  the  time  limit  set  forth 
in  §  174.12(e),  Customs  Regulations. 

As  indicated  in  the  proposal,  another 
reason  for  no  longer  requiring  a 
handwritten  signature  on  protests  is  that 
Customs  is  developing,  as  part  of  its 
Automated  Commercial  System  (ACS),  a 
protest  module  which  will  enable 
protests  to  be  filed  electronically. 
Requiring  a  handwritten  signature  on  an 
electronic  transmission  would  be  self- 
defeating,  if  not  impossible.  Although 
thft  module  is  not  presently  available, 
reference  to  the  module  (electronic 
certification)  was  made  in  the  proposal. 
This  was  done  to  prevent  multiple 
c:hanges  to  the  same  section  within  a 
short  period  of  time.  Before  the  A.CS 
protest  module  does  become  available, 
another  Notice  of  Proposed  Rulemaking 
will  be  published  which  will  provide 
detailed  information  and  instructions 
for  its  use  and  how  the  electronic 
certification  is  intended.to  operate. 

Analysis  of  Comments 

In  response  to  the  Notice  of  Proposed 
Rulemaking,  Customs  received  no 
comments  which  addressed  the 
amendment  as  proposed.  Customs  did 
receive  comments  which  anticipated  the 
introduction  of  the  protest  module  in 
ACS.  Because  that  issue  will  be  the 
subject  of  a  different  regulatory 
initiative  before  that  particular  module 
is  activated,  those  comments  are 
premature. 

Amendment  of  the  Regulations 

In  accordance  with  the  above, 
Customs  is  now  amending  its 
regulations  to  permit  the  filing  of  a 
protest  without  requiring  actual 
handwritten  signatures  on  the  protest.  If 
the  protest  filer  istnot  the  importer  of 
record  or  consignee,  it  will  not  be 
necessary,  at  this  time  for  the  protest 
filer  to  provide  a  filer  number.  Customs 
will  accept  protests  which  contain 
signatures  which  are  facsimile,  telefax, 
typed,  or  stamped,  and,  when  the 
protest  module  is  available  for  use, 
electronic  certification  in  ACS. 

Because  Customs  already  accepits 
similar  formats  of  signatures  in  certain 
situations,  it  is  not  anticipated  that  any 
abuses  or  great  confusion  will  arise,  nor 
should  it  create  any  increased  burden  of 
any  segment  of  the  public. 
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(see  §  174.13,  Customs  Regulations),  and 
is  filed  in  accordance  with  all  other 
requirements  of  §§174.11  and  174.12, 
Customs  Regulations,  including 
identifying  the  filer,  the  requirement  of 
a  handwritten  signature  serves  no  other 
purpose  than  to  sometimes  delay  the 
filing  of  an  already  prepared  protest  by 
a  protestant.  A  protest  must  be 
submitted  within  the  time  limit  set  forth 
in  §  174.12(e),  Customs  Regulations. 

As  indicated  in  the  proposal,  another 
reason  for  no  longer  requiring  a 
handwritten  signature  on  protests  is  that 
Customs  is  developing,  as  part  of  its 
Automated  Commercial  System  (ACS),  a 
protest  module  which  will  enable 
protests  to  be  filed  electronically. 
Requiring  a  handwritten  signature  on  an 
electronic  transmission  would  be  self- 
defeating,  if  not  impossible.  Although 
thfi  module  is  not  presently  available, 
reference  to  the  module  (electronic 
certification)  was  made  in  the  proposal. 
This  was  done  to  prevent  multiple 
changes  to  the  same  section  within  a 
short  period  of  time.  Before  the  ACS 
protest  module  does  become  available, 
another  Notice  of  Proposed  Rulemaking 
will  be  published  which  will  provide 
detailed  information  and  instructions 
for  its  use  and  how  the  electronic 
certification  is  intendedJo  operate. 

Analysis  of  Comments 

In  response  to  the  Notice  of  Proposed 
Rulemaking,  Customs  received  no 
comments  which  addressed  the 
amendment  as  proposed.  Customs  did 
receive  comments  which  anticipated  the 
introduction  of  the  protest  module  in 
ACS.  Because  that  issue  will  be  the 
subject  of  a  different  regulatory 
initiative  before  that  particular  module 
is  activated,  those  comments  are 
premature. 

Amendment  of  the  Regulations 

In  accordance  with  the  above. 
Customs  is  now  amending  its 
regulations  to  permit  the  filing  of  a 
protest  without  requiring  actual 
handwritten  signatures  on  the  protest.  If 
the  protest  filer  is.not  the  importer  of 
record  or  consignee,  it  will  not  be 
necessary,  at  this  time  for  the  protest 
filer  to  provide  a  filer  number.  Customs 
will  accept  protests  which  contain 
signatures  which  are  facsimile,  telefax, 
typed,  or  stamped,  and,  when  the 
protest  module  is  available  for  use, 
electronic  certification  in  ACS. 

Because  Customs  already  accepts 
similar  formats  of  signatures  in  certain 
situations,  it  is  not  anticipated  that  any 
abuses  or  great  confusion  will  arise,  nor 
should  it  create  any  increased  burden  of 
any  segment  of  the  public. 


Customs  is  also  amending  §  174.14(d) 
.so  that  the  requirements  which  apply  to 
signatures  on  amendments  of  protests 
will  conform  to  those  for  the  original 
protest. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  document  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  E.0. 12866.  Based  on  the 
supplementary  information  set  forth 
above  and  pursuant  to  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601,  et  seq.),  it  is  certified  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  L>-nch.  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  However,  personnel 
from  other  offices  participated  in  its 
development. 

List  of  Subjects  inl9  CFR  Part  174 

Administrative  practice  and 
procedure,  Customs  duties  and 
inspection. 

Amendment 

Part  174,  Customs  Regulations  (19 
CFR  part  174).  is  amended  as  set  forth 
below. 

PART  174— PROTESTS 

1.  The  general  authority  citation  for 
part  174  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1514. 1515. 1624. 

2.  Paragraph  (c)  of  §  174.12  is  revised 
to  read  as  follows: 

§  1 74. 1 2    Filing  of  protests. 

*  *        *         »         » 

(c)  Identity  of  filer.  The  identity  of  the 
person  filing  the  protest  or  his  agent,  or 
attorney  shall  be  noted  on  the  protest. 
This  may  be  accomplished  through  a 
signature  which  is  handvmtten  in  ink, 
stamped,  typed,  facsimile,  telefax,  or  by 
electronic  certification  in  ACS.  If  the 
person  filing  the  protest  is  not  the 
importer  of  record  or  consignee,  the  filer 
shall  include  his  address  and  importer 
number,  if  any. 

«        *        «        »        • 

3.  Paragraph  (d)  of  §  174.14  is-revised 
to  read  as  follows: 

§174.14    Amendment  of  protests. 

•  *         »         ♦         * 

(d)  Identification  of  filer  An 
amendment  to  a  protest  may  be  filed 


only  by  the  person  who  originally  filed 
such  protest  or  his  agent  or  attorney 
subject  to  the  provisions  of  §  174.3.  The 
identity  of  the  filer  shall  be  noted  on  the 
amendment  to  a  protest.  Any  acceptable 
method  used  to  identify  the  filer 
described  in  §  174.12(c)  as  being 
acceptable  on  a  protest  will  be 
acceptable  on  an  amendment  to  a 
protest. 
*        •        *         *        » 

Approved:  June  17,  1994. 
Michael  H.  Lane, 
Acting  Commissioner  of  Customs. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  94-16544  Filed  7-7-94;  8:45  am) 
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Intemal  Revenue  Service 

26  CFR  Parts  1  and  602 
rrosssq 

RIN  1545-AL80 

Intercompany  Transfer  Pricing 
Regulations  Under  Section  482 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Final  regulations. 


SUMMARY:  This  document  contains  final 
regulations  relating  to  intercompany 
transfer  pricing  under  section  482  of  the 
Internal  Revenue  Code.  These 
regulations  refiect  the  changes  made  to 
section  482  by  the  Tax  Reform  Act  of 
1986,  and  provide  guidance 
implementing  the  amendment. 
EFFECTIVE  DATES:  Effective  July  8,  1994. 
,  except  §§  1.482-OT  through  1.482-6T 
are  removed  effective  October  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sim 
Seo  of  the  Office  of  Associate  Chief 
Counsel  (International),  IRS.  (202)  622- 
3840  (not  a  toll-free  number). 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1545- 
1364.  The  estimated  average  annual 
burden  per  recordkeeper  is  .8  hour.  The 
estimated  average  annual  reporting 
burden  per  respondent  is  1  hour. 

Comments  concerning  the  accuracy  of 
this  burden  estimate,  and  suggestions 
for  reducing  this  burden,  should  be  sent 
to  the  Internal  Revenue  Service,  Attn: 
IRS  Reports  Clearance  Officer,  PC:FP, 
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Washington.  DC  20224.  and  to  the 
Office  of  Manageme [it  and  Budget.  Attn: 
Desii  Office  for  the  I  tepartment  of  the 
Treasury.  Office  of  I  iformation  and 
Regulatory  Affairs.  \  Vashington.  E)C 
20503. 


Background 
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the  proposed 
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ions  are  removed. 


Explanation  of  Revi  >ions  and  Sununary 
of  Comments 

Introduction 

The  Tax  Reform  /Jet  of  1986  (the  Act) 
amended  section  48?  to  require  that 
consideration  for  intangible  property 
transferred  in  a  controlled  transaction 
be  commensurate  wjth  the  income 
attributable  to  the  intangible.  The 
legislative  history  of  the  Act  indicates 
that  the  change  was  ntended  to  assure 
that  the  division  of  i  ncome  between       ^ 
related  parties  reasonably  reflects  the 
economic  activities  hat  each 
undertakes.  See  H.R  Rep.  99-281,  99th 
Cong.,  2d  Sess.  (198i  >)  at  11-637.  The 
legislative  history  al  lo  expresses 
concern  that  insufflc  iently  stringent 
standards  had  been  i  ised  in  determining 
whether  an  uncontmlled  transaction  is 
sufficiently  comparable  to  a  controlled 
transaction.  In  particular,  the  legislative 
history  observed  tha  t  industry  norms  for 
transfers  of  less  prof  table  intangibles 
frequently  are  not  re  ilistic  comparables 
for  transfers  of  so-ca  led  "high  profit" 
intangibles.  See  H.R  Rep.  99-426,  99th 
Cong.,  1st  Sess.  (1985)  at  424.  Finally. 
the  Conference  Com  nittee  report 
recommended  that  t  le  IRS  conduct  a 
comprehensive  stud  /  and  consider 
whether  the  regulati  )ns  under  section 
482.  which  had  beer  issued  in  1968  (the 
1968  regulations)  shjuld  be  "modified 
in  any  respect." 


The  White  Paper 

In  response  to  this  directive,  the  IRS 
and  the  Treasury  Department  issued  a 
study  of  intercompany  pricing  (Notice 
88-123.  1988-2  C.B.  458)  on  October  18. 
1988  (the  White  Paper).  The  White 
Paper  proposed  two  approaches  for 
implementing  the  "commensurate  with 
income"  standard  with  respect  to 
transfers  of  intangible  property.  The  first 
was  based  on  either  an  "exact 
comparable"  method  or  an  "inexact 
comparable"  method.  The  second  was 
an  income-based  approach  that  also 
included  two  methods:  the  basic  arm's 
length  return  method  (the  BALRM),  and 
the  BALRM  with  profit  split.  The 
BALRM  generally  assigned  an  average 
rate  of  return  to  the  assets  and  functions 
devoted  to  the  routine  activities 
associated  with  the  controlled 
transaction.  When  high  profit 
intangibles  were  involved,  any  residual 
profit  would  be  divided  on  the  basis  of 
the  estimated  relative  values  of  the 
intangibles  that  each  party  contributed 
to  the  activity. 

The  1 992  Proposed  Regulations 

The  IRS  issued  proposed  regulations 
under  section  482  on  January  30,  1992 
(INTL-0372-88:  INTL-0401-88,  57  FR 
3571)  (the  1992  regulations).  The  most 
significant  change  proposed  was  the 
introduction  of  three  new  pricing 
methods  for  transfers  of  intangible 
property:  the  matching  transaction 
method  (the  MTM).  the  comparable 
adjustable  transaction  method  (the 
GATM)  and  the  comparable  profit 
interval  (the  CPI).  The  CPI  also  could  be 
used  with  respect  to  transfers  of  tangible 
property. 

The  MTM  and  the  CATM  were  based 
on  exact  and  inexact  comparable 
transactions,  respectively.  The  CPI  was 
an  income-based  method  under  which 
the  operating  income  resulting  from  a 
controlled  transaction  was  compared 
with  the  operating  income  of 
comparable  uncontrolled  taxpayers.  The 
consideration  charged  in  the  controlled 
transaction  would  be  considered  arm's 
length  if  the  taxpayer's  operating 
income  fell  within  a  range  of  results 
derived  from  the  uncontrolled  taxpayers 
over  a  three-year  period.  Finally,  the 
1992  regulations  required  that  the  result 
derived  from  the  C'\TM  be  verified  by 
the  CPI. 

In  addition  to  providing  new  methods 
for  transfers  of  intangibles,  the  1992 
regulations  implemented  the 
"commensurate  with  income"  standard 
by  providing  that  these  methods  could 
be  applied  to  adjust  the  consideration 
charged  in  the  year  of  examination 


(periodic  adjustments)  unless  one  of 
three  narrow  exceptions  applied. 

Other  changes  made  by  the  1992 
regulations  included  modification  of  the 
rules  with  respect  to  transfers  of 
tangible  property,  principally  by 
providing  for  the  use  of  CPI  with  respect 
to  tangible  property,  requiring  that  the 
results  derived  from  the  resale  price  or 
cost  plus  methods  be  verified  by 
application  of  the  CPI,  introducing  new 
cost  sharing  regulations,  introducing  a 
limited  comparable  profit  split  method, 
and  relaxing  the  fixed  priority  of 
methods  set  forth  in  the  1968 
regulations. 

Commenters  criticized  several  aspects 
of  the  1992  regulations,  including  the 
inclusion  of  the  CPI  in  the  regulations; 
the  requirement  that  the  results  of  most 
methods  be  verified  by  the  CPI.  the  tight 
standards  of  comparability  for  applying 
the  MTM.  the  narrow  scope  of  the 
exceptions  from  periodic  adjustments, 
the  narrow  scope  for  the  profit  split 
method,  and  the  lack  of  a  safe  harbor. 
Commenters  generally  approved  of  the 
introduction  of  a  range  of  acceptable 
results  and  the  use  of  a  multi-year 
average  under  the  CPI,  and  the 
relaxation  of  the  strict  priority  of 
methods. 

The  1 993  Temporary  and  Proposed 
Regnlations 

In  response  to  comments,  the  IRS 
issued  revised  temporary  and  proposed 
regulations  on  January  21, 1993  CTD 
8470;  INTL  401-68.  58  FR  5263)  (the 
1993  regulations).  With  the  exception  of 
the  provisions  on  cost  sharing,  the  1993 
regulations  replaced  all  the  provisions 
contained  in  the  1992  regulations  and 
added  some  new  provisions;  In 
addition,  the  1993  regulations  also 
modified  other  provisions  under  the 
1968  regulations  that  had  not  been 
affected  by  the  1992  regulations.  The 
1993  regulations  also  adopted  a 
structure  different  from  that  set  forth 
under  the  1968  regulations.  Section 
1.482-lT  sets  forth  general  rules 
applicable  to  all  the  subsequent 
provisions  of  the  regulations  under 
section  482.  Most  important  of  these 
rules  is  extensive  guidance  to  be  applied 
in  determining  whether  an  uncontrolled 
transaction  is  sufficiently  comparable  to 
serve  as  a  basis  for  application  of  a 
pricing  method.  Determining 
comparability  under  these  rules 
generally  requires  consideration  of 
functions,  risks,  contractual  terms, 
economic  conditions  and  products. 
Detailed  guidance  is  provided  as  to  how 
these  factors  are  to  be  assessed.  Finally, 
the  relative  importance  of  any  of  these 
factors  varies  depending  upon  the 
method  applied. 


Section  1.482-lT  also  provides  a 
"best  method  rule"  to  be  used  in 
determining  which  method  provides  the 
most  accurate  measure  of  an  arm's  ' 
length  result  in  a  given  case.  The  best 
method  rule  adopts  a  flexible  approach 
under  vvhich  the  determination  of 
\vhich  method  is  most  accurate  depends 
on  the  facts  and  circumstances  of  the 
case.  Factors  to  take  into  account  in  this 
determination  include  the  completeness 
and  accuracy  of  available  data,  the 
degree  of  comparability  between  the 
controlled  and  uncontrolled 
transactions,  and  the  extent  of 
adjustments  required  to  apply  a  method. 
The  best  method  rule  also  provides  that 
when  two  methods  provide  inconsistent 
results  and  the  best  method  rule  does 
not  otherwise  indicate  which' of  the  two 
analyses  should  be  preferred,  an 
additional  factor  to  take  into  account  is 
whether  a  third  method  provides  a 
result  that  is  consistent  with  the  result 
of  one  of  the  first  two  methods.  • 

Section  1.482-lT  also  sets  forth 
special  rules  to  deal  with  issues 
presented  by  market  penetration 
strategies,  different  geographic  markets, 
"location  savings,"  aggregation  of 
transactions,  analysis  of  contractual 
terms,  multiple  year  analyses,  collateral 
adjustments,  coordination  with  section 
936,  and  consideration  ftf  alternatives. 
Under  the  latter  rule,  the  district 
director  is  instructed  to  determine  an 
arm's  length  price  based  upon  the 
structure  actually  adopted,  and  not  to 
restructure  the  transaction  as  long  as  its 
form  was  consistent  with  its  substance. 
The  district  director  may,  however, 
consider  alternatives  reasonably  • 
available  to  the  taxpayer  in  determining 
whether  a  purported  comparable 
transaction  actually  represents  a  reliable 
indicator  of  the  terms  to  which  the 
taxpayer  would  have  agreed  under  arm's 
length  conditions. 

In  addition.  §  1.482-lT  provides  that 
no  allocation  will  be  made  if  the 
taxpayer's  result  falls  within  a  range  of 
arm's  length  results.  Under  this  rule, 
two  or  more  valid  applications  of  any 
single  method  create  a  range  of 
acceptable  results  within  which  the . 
taxpayer's  result  are  considered  to 
satisfy  the  arm's  length  standard. 
Results  falling  outside  the  range  are    . 
subject  to  adjustment  to  any  point 
within  the  range  (generally  the 
midpoint). 

Section  1.482-lT  also  provides  a  safe 
harbor  for  small  taxpayers.  That 
provision  would  permit  a  small 
taxpayer  (generally  defined  as  a  group 
having  less  than  $10  million  in  U.S.  or 
foreign  sales)  to  elect  to  determine  its 
U.S.  taxable  income  in  accordance  with 
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Section  1.482-lT  also  provides  a 
"best  method  rule"  to  be  used  in 
determining  which  method  provides  the 
most  accurate  measure  of  an  arm's 
length  result  in  a  given  case.  The  best 
method  rule  adopts  a  flexible  approach 
under  vvhich  the  determination  of 
which  method  is  most  accurate  depends 
on  the  facts  and  circumstances  of  the 
case.  Factors  to  take  into  account  in  this 
determination  include  the  completeness 
and  accuracy  of  available  data,  the 
degree  of  comparability  between  the 
controlled  and  uncontrolled 
transactions,  and  the  extent  of 
adjustments  required  to  apply  a  method. 
The  best  method  rule  also  provides  that 
when  two  methods  provide  inconsistent 
results  and  the  best  method  rule  does 
not  otherwise  indicate  which' of  the  two 
analyses  should  be  preferred,  an 
additional  factor  to  take  into  account  is 
whether  a  third  method  provides  a 
result  that  is  consistent  with  the  result 
of  one  of  the  first  two  methods. 

Section  1.482-lT  also  sets  forth 
special  rules  to  deal  with  issues 
presented  by  market  penetration 
strategies,  different  geographic  markets, 
"location  savfngs,"  aggregation  of 
transactions,  analysis  of  contractual 
terms,  multiple  year  analyses,  collateral 
adjustments,  coordination  with  section 
936,  and  consideration  (if  alternatives. 
Under  the  latter  rule,  the  district 
director  is  instructed  to  determine  an 
arm's  length  price  based  upon  the 
structure  actually  adopted,  and  not  to 
restructure  the  transaction  as  long  as  its 
form  was  consistent  with  its  substance. 
The  district  director  may,  however, 
consider  alternatives  reasonably  > 
available  to  the  taxpayer  in  determining 
whether  a  purported  comparable 
transaction  actually  represents  a  reliable 
indicator  of  the  terms  to  which  the 
taxpayer  would  have  agreed  under  arm's 
length  conditions. 

In  addition,  §  1.482-lT  provides  that 
no  allocation  will  be  made  if  the 
taxpayer's  result  falls  within  a  range  of 
arm's  length  results.  Under  this  rule, 
two  or  more  valid  applications  of  any 
single  method  create  a  range  of 
acceptable  results  within  which  the 
taxpayer's  result  are  considered  to 
satisfy  the  arm's  length  standard. 
Results  falling  outside  the  range  are    . 
subject  to  adjustment  to  any  point 
within  the  range  (generally  the 
midpoint). 

Section  1.482-lT  also  provides  a  safe 
harbor  for  small  taxpayers.  That 
provision  would  permit  a  small 
taxpayer  (generally  defined  as  a  group 
having  less  than  $10  million  in  U.S.  or 
foreign  sales)  to  elect  to  determine  its 
U.S.  taxable  income  in  accordance  with 


annual  pubfished  measures  of 
profitability. 

Finally,  the  1993  regulations  include 
proposed  regulations  to  be  added  to 
§  1.482-1  dealing  with  foreign  legal 
restrictions.  In  general,  this  rule 
provides  that  a  foreign  legal  restriction 
preventing  or  limiting  payment  of  an 
arm's  length  amount  will  be  respected 
for  purposes  of  determining  an  arm's 
length  consideration  only  if  there  is 
evidence  of  a  comparable  uncontrolled 
transaction  in  which  unrelated  parties 
agreed  to  enter  a  similar  transaction 
subject  to  the  restriction.  In  other  cases, 
the  foreign  legal  restriction  will  be 
disregarded  in  determitwig  an  arm's 
length  amount,  but  the  taxpayer  is 
permitted  to  elect  a  deferred  method  of 
accounting  to  defer  recognition  of 
additional  income  until  such  time  as  the 
restriction  is  lifted,  subject  to  the 
consistent  deferral  of  related  expenses. 
In  addition  to  revising  §  1.482-1,  the 
1993  regulations  restructured  the  rules 
relating  to  transfers  of  tangible  and 
intangible  property.  The  1993 
regulations  contain  separate  subsections 
for  these  rules,  which  were  all 
contained  in  §  1.482-2  in  the  1968 
regulations.  Specifically,  §1.482-3T 
governs  transfers  of  tangible  property, 
§  1.482— 4T  governs  transfers  of 
intangible  property,  and  §  1.482-5T  sets 
forth  the  comparable  profit  method  (the 
CPM),  which,  as  under  the  1993 
regulations,  applies  to  transfers  of 
tangibles  or  intangibles.  In  addition,  the 
1993  regulations  contain  a  proposed  set 
of  profit  split  rules  (to  be  added  as 
§1.482-6). 

The  section  on  transfers  of  tangible 
property  provides  five  principal 
methods:  The  comparable  uncontrolled 
price  (CUP)  method,  the  resale  price 
method,  the  cost  plus  method,  the  CPM, 
and  (when  authorized  by  the 
regulations)  profit  split.  The  CUP 
method  was  modified  to  provide  that 
this  method  may  be  applied  only  if 
there  are  at  most  minor  differences 
between  the  controlled  and 
uncontrolled  transactions.  The  1968 
regulations  provided  that  CUP  could  be 
used  only  if  the  transactions  were  "so 
nearly  identical"  that  any  differences 
could  be  reflected  by  a  reasonable 
number  of  adjustments.  Since  the  CUP 
method  is  likely  to  achieve  the  highest 
degree  of  comparability  of  any  method 
potentially  applicable  to  a  transfer  of 
tangible  property,  the  1993  regulations 
state  that  the  CUP  method  generally 
provides  the  most  reliable  measure  of  an 
arm's  length  result  when  it  can  be 
applied.  The  rules  under  the  resale  price 
and  cost  plus  methods  were  not 
substantially  changed  from  their 
predecessors  in  the  1968  regulations. 


Section  1.482-3T  also  provides  that 
when  none  of  the  enumerated  methods 
can  be  applied,  other  (unspecified) 
methods  may  be  used.  In  order  to 
employ  an  unspecified  method, 
taxpayers  are  required  to  disclose  the 
use  of  such  method  on  the  tax  return 
and  to  prepare  contemporaneous 
documentation  explaining  why  the 
method  provides  the  most  accurate 
measure  of  an  arm's  length  result. 
Finally,  §  1.482-3T  provides  rules 
coordinating  the  application  of  the 
tangible  and  intangible  rules  in  cases 
involving  transfers  of  so-called 
imbedded  intangibles. 

Section  1.482-4T  combine  the  MTM 
and  CATM  from  the  1992  regulations 
into  a  single  method  known  as  the 
comparable  uncontrolled  transaction 
(CUT)  method.  Unlike  the  CATM,  the 
results  of  the  CUT  method  are  not 
subject  to  mandatory  check  by  the  CPl. 
As  with  the  CUP  method  under  §  1.482- 
3T,  the  regulations  provide  that  this 
method  ordinarily  provides  the  most 
reliable  measure  of  an  arm's  length 
result.  The  mandatory  CPI  check  in  the 
1992  regulations  is  replaced  in  the  1993 
regulations  by  requiring  that  the 
intangibles  transferred  in  the  controlled 
and  uncontrolled  transactions  have 
substantially  the  same  profit  potential. 
In  addition,  to  apply  this  method,  the 
property  transferred  must  be  from  the 
same  class  of  intangible  property  and 
relate  to  the  same  class  of  products  or 
services.  Further,  the  underlying 
circumstances  of  the  two  transactions 
must  be  sufficiently  similar  that  reliable 
adjustments  may  be  made  to  account  for 
the  effect  of  any  differences. 

Section  1.482-4T  also  permits  the 
application  of  unspecified  methods, 
subject  to  the  same  constraints  on 
taxpayer  use  that  are  imposed  under 
§  1.482-3T.  The  preamble  of  the 
proposed  regulation  also  requested 
comment  on  the  merits  of  including  a 
method  that  would  measure  an  arm's 
length  result  for  the  transfer  of  an 
intangible  by  discounting  the  projected 
costs  and  benefits  to  the  licensor  or 
licensee,  employing  valid  measures  of 
the  cost  of  capital  such  as  those  derived 
from  the  capital  asset  pricing  model. 

The  1993  regulations  broaden  the 
exceptions  from  periodic  adjustments 
that  were  contained  in  the  1992 
regulations  by  providing  two 
exceptions.  The  first  applies  if  the 
consideration  for  the  intangible  was 
determined  to  be  arm's  length  under  the 
CUT  Method  in  the  first  year  when 
substantial  periodic  consideration  was 
paid,  the  taxpayer's  actual  profits  from 
the  intangible  remained  within  a  band 
between  80  and  120  percent  of  the 
profits  projected  at  the  time  of  the 
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controlled  transactions,  and  certain 
other  conditions  are  met.  The  second 
exception  is  similat  but  apphes  to 
methods  other  thaij  the  CUT  Method. 

The  1993  regulations  also  provide 
rules  for  identifyin  5  the  owner  of  an 
intangible  for  purposes  of  section  482 
(the  developer-assL  iter  rule).  These  rules 
generally  track  ruk  s  provided  in  prior 
regulations,  under  vhich  the  owner 
normally  is  considered  to  be  the 
controlled  taxpayet  that  bears  the 
greatest  share  of  tho  risk  of  developing 
the  intangible.  The  party  that  bears  the 
greatest  risk  of  devdlopment  generally  is 
determined  by  ider  tifying  costs  of 
development.  Undur  this  rule  the  owner 
for  purposes  of  ina  >me  allocation  under 
section  482  would  lot  necessarily  be  the 
legal  owner. 

Section  1.482-5T  describes  the  CPM. 
The  CPM  may  be  a|  )pUed  to  transfers  of 
tangible  and  intang  ble  property.  In 
broad  terms  the  CP  i4  is  similar  to  the 
CPl  set  out  in  the  1  )92  regulations. 
However,  it  no  lonj  pr  serves  as  a 
mandatory  check  o  1  the  results 
provided  by  certain  other  methods.  In 
addition  to  the  gen(  tral  comparability 
factors  and  other  cc  nsiderations  that 
must  be  applied  be  ore  a  method  can  be 
considered  to  provi  de  a  reasonable  and 
reliable  benchmark,  §  1.482-5T  provides 
that  CPM  ordinaril; '  is  inappropriate  if 
the  tested  party  ow  is  "valuable  non- 
routine  intangible"  property.  This 
limitation  was  adddd  to  the  other 
limitations  generally  applicable  to  all 
methods  because  CFM  could  be 
expected  to  understate  the  income 
attributable  to  sucW  property  due  to  the 
difficulty  in  locatin  $  uncontrolled 
taxpayers  that  poss  »ss  comparable 
intangible  property 

The  1993  regulat  ons  do  not  define 
the  term  "valuable  ion-routine 
intangible."  The  pr  )amb!e  to  the 
regulations,  howeviir,  states  that  in 
general  the  term  wc  uld  encompass 
intangible  property  "that  is  central  to 
the  conduct  of  a  bu  iiness  activity  and 
without  which  the  >usiness  activity 
could  not  be  condu  ::ted."  The  preamble 
to  the  proposed  reg  ilations  requested 
comment  on  possib  e  more  precise 
definitions. 

The  CPM  general  y  is  applied  to  the 
taxpayer  with  the  s  mplest  and  most 
easily  compared  operations  (the  tested 
party).  In  identifying  potential 
comparables.  the  regulations  provide 
that  the  standard  olcomparability  is  not 
as  strict  as  other  methods.  Some 
diversity  in  terms  ojf  the  functions  and 
products  is  permitted,  although  the 
degree  of  comparability  affects  the 
reliability  of  the  res  alts  in  relation  to  the 
results  of  other  met  lods  under  the  best 


method  rule.  It  also 


affects  the 


derivation  of  the  arm's  length  range 
under  this  method.  In  additiom.  the 
regulations  describe  a  number  of 
adjustments,  including  adjustments  to 
achieve  accounting  consistency,  that 
should  be  made  when  possible  to  the 
resuhs  of  the  uncontrolled  comparables 
to  enhance  comparability. 

Like  the  CPI  under  the  1992 
regulations,  a  result  will  satisfy  the 
arm's  length  standard  under  the  CPM  if 
it  falls  within  a  range  of  results,  based 
on  a  single  profit  level  indicator  derived 
from  uncontrolled  comparables.  Profit 
level  indicators  include  the  rate  of 
return  on  capital  employed  (i.e.,  rate  of 
return  on  assets)  and  financial  ratios 
such  as  operating  profit  to  gross  sales 
and  gross  profit  to  operating  expenses 
(Berry  ratio). 

Unlike  the  other  methods  in  the  1993 
regulations,  the  arm's  length  range  may 
be  constructed  under  the  CPM  in  one  of 
two  ways.  First,. if  reliable  adjustments 
for  all  material  differences  that  would 
affect  profitability  are  made,  the  arm's 
length  range  includes  all  the  results 
obtained,  as  under  the  other  methods.  In 
other  cases,  however,  the  range  is 
limited  by  statistical  methods.  The 
range  so  determined  consists  either  of 
the  interquartile  range  or  the  range 
constructed  under  some  other 
statistically  valid  method.  No  additional 
guidance  was  provided  as  to  how  the 
range  would  be  established  if  the 
interquartile  range  were  not  used. 

The  1993  regulations  also  contain  a 
set  of  proposed  regulations  (§  1.482-6) 
providing  profit  split  methodologies. 
Three  methods  are  described:  the 
residual  allocation  rule^tlie  capital 
employed  allocation  rule  and  the 
comparable  profit  split.  In  addition, 
other  profit  splits  may  be  used  if  they 
provide  an  economically  valid  basis  for 
the  allocation  of  the  combined  profit  or 
loss  of  the  relevant  business  activity. 
The  basic  objective  of  the  profit  split 
methods  is  to  estimate  an  arm's  length 
return  by  comparing  the  relative 
economic  contributions  that  two  parties 
make  to  the  success  of  an  activity  (the 
relevant  business  activity),  and  dividing 
the  returns  bxym  the  relevant  business 
activity  between  them  on  the  basis  of 
the  value  of  such  contributions. 

The  residual  allocation  rule  is  similar 
to  the  BALRM  with  profit  split 
described  in  the  White  Pap)er.  It  consists 
of  two  basic  steps.  First,  using  other 
methods  such  as  the  CPM,  market 
returns  for  routine  functions  are 
estimated  and  allocated  to  the  parties 
that  performed  them.  The  remaining, 
residual  amount  then  is  allocated 
between  the  parties  on  the  assumption 
that  this  residual  is  attributable  to 
intangible  property  contributed  to  the 


activity  by  the  controlled  taxpayers. 
Based  on  this  assumption,  the  residual 
is  divided  based  on  the  estimate  of  the 
relative  value  of  the  parties' 
contributions  of  such  property.  Since 
fair  market  value  of  the  intangible 
property  usually  would  not  be  readily 
ascertainable,  the  regulations  permit  use 
of  other  measures  of  the  relative  values 
of  intangible  property,  including 
capitalized  research  and  development 
expenses. 

The  capital  employed  allocation  rule 
may  be  applied  only  if  all  the  controlled 
taxpayers  participating  in  the  relevant 
business  activity  assumed  an 
approximately  equal  level  of  risk  with 
respect  to  their  capital  employed. 
Comment  was  requested  on  the 
feasibility  of  measuring  relative  levels  of 
risk.  This  method  divides  the  combined 
operating  profit  from  the  relevant 
business  activity  by  allocating  an  equal 
return  to  each"  controlled  taxpayer's 
capital  employed.  Capital  employed 
may  be  measured  by  either  book  or  fair 
market  value,  as  long  as  all  assets  are 
valued  on  the  same  basis.  Further,  if 
book  value  is  used  and  there  are 
intangible  assets  that  have  no  book 
value,  some  other  measure  (such  as 
capitalized  research  and  development ' 
expense)  must  be  used. 

The  comparable  profit  split  rule  is 
similar  to  the  pffofit  split  rule  set  forth 
in  the  1992  regulations.  It  essentially 
may  be  applied  only  if  it  is  possible  to 
locate  two  unrelated  parties  that  are 
each  comparable  to  one  of  the 
controlled  taxpayers  and  that  deal  with 
one  another  in  a  comparable  manner.  In 
such  a  case  the  combined  operating 
profit  from  the  relevant  business  activity 
is  divided  among  the  controlled 
taxpayers  in  the  same  percentage  as  it 
was  divided  among  the  unrelated 
parties. 

There  are  a  number  of  substantive  and 
procedural  restrictions  on  the  use  of  the 
profit  split  method.  These  restrictions 
were  imposed  because  the  profit  split 
method  relies  either  wholly  or  in  part 
on  internal  data  rather  than  data  derived 
from  uncontrolled  taxpayers,  and  it  is 
therefore  likely  that  other  methods  will 
provide  a  more  reliable  measure  of  an 
arm's  length  result  under  the  best 
method  rule. 

There  are  three  substantive 
limitations  on  the  use  of  the  profit  split 
method.  The  profit  split  method  may  be 
applied  only  if  both  contftjlled 
taxpayers  own  valuable  non-routine 
intangible  property,  the  intangibles 
contribute  significantly  to  the  combined 
ojjerating  profit  derived  from  tiie 
relevant  business  activity,  and  there 
were  significant  transactions  between 
the  controlled  taxpayers, 


The  most  important  administrative 
requirement  is  that  the  taxpayer  must 
make  a  binding  election  to  apply  the 
profit  split  method,  which  can  be 
revoked  only  with  the  consent  of  the 
Comnrtissioner.  In  addition,  the  taxpayer 
also  is  required  to  document  the 
combined  profit  or  loss  attributable  to 
the  relevant  business  activity  to  the 
satisfaction  of  the  district  director  and 
explain  in  such  documentation  why  the 
profit  split  method  provides  the  best 
method  for  determining  an  arm's  length 
result.  Further,  prior  to  electing  the 
profit  split  method  the  taxpayer  must 
execute  a  pricing  agreement  setting  forth 
the  method  chosen,  and  the  method 
must  be  applied  consistently  from  year 
to  year.  The  district  director  also  is 
required  to  meet  all  of  the  substantive, 
but  not  the  procedural  requirements,  to 
apply  the  profit  split  method. 

Comments  on  the  1993  Regulations 

The  IRS  received  comments  on  the 
1993  regulations  from  many  taxpayers 
and  industry  and  professional  groups.  In 
addition,  comments  were  received  from 
several  tax  treaty  partners,  both 
individually  and  through  the 
international  forum  of  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD). 

The  commenters  generally  approved 
of  the  introduction  of  the  best  method 
rule  and  the  flexibility  implied  by 
reliance  on  comparability,  rather  than  a 
hierarchy  of  methods,  to  identify  the 
method  that  would  provide  the  most 
accurate  measure  of  an  arm's  length 
result.  Commenters  also  generally 
approved  of  the  extension  of  the 
concept  of  an  arm's  length  range  to  all 
the  methods,  the  proposal  of  a  set  of 
profit  split  methods,  the  inclusion  of 
exceptions  from  periodic  adjustments 
that  were  broader  than  the  exceptions 
provided  under  the  1992  regulations, 
and  the  elimination  of  the  requirement 
that  the  CPM  be  a  mandatory  check  on 
the  results  of  most  other  methods. 

Commenters  also  expressed  concerns 
with  various  aspects  of  the  1993 
regulations.  In  particular,  the  most 
critical  comments  focused  on  the  CPM 
and  profit  split  portions  of  the 
regulation.  With  respect  to  the  CPM. 
some  commenters  expressed  a  belief 
that  the  method  was  inconsistent  with 
the  arm's  length  standard  and  should  be 
eliminated.  Others  felt  that  it  Could 
provide  useful  evidence  in  certain  cases 
and  therefore  should  be  retained,  but 
the  scope  for  its  application  should  be 
cirtHimscribed  further  than  it  was  in  the 
1993  regulations.  In  addition,  some 
commenters  were  concerned  that 
examiners  might  apply  the  CPM  without 
regard  to  the  evidence  provided  by  other 
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The  most  important  administrative 
requirement  is  that  the  taxpayer  must 
make  a  binding  election  to  apply  the 
profit  split  method,  which  can  be 
revoked  only  with  the  consent  of  the 
Commissioner.  In  addition,  the  taxpayer 
also  is  required  to  document  the 
combined  profit  or  loss  attributable  to 
the  relevant  business  activity  to  the 
satisfaciion  of  the  district  director  and 
explain  in  such  documentation  why  the 
profit  split  method  provides  the  best 
"  method  for  determining  an  arm's  length 
result.  Further,  prior  to  electing  the 
profit  split  method  the  taxpayer  must 
execute  a  pricing  agreement  setting  forth 
the  method  chosen,  and  the  method 
must  be  applied  consistently  from  year 
to  year.  The  district  director  also  is 
required  to  meet  all  of  the  substantive, 
but  not  the  procedural  requirements,  to 
apply  the  profit  split  method. 

Comments  on  the  1993  Regulations 

The  IRS  received  comments  on  the 
1993  regulations  from  many  taxpayers 
and  industry  and  professional  groups.  In 
addition,  comments  were  received  from 
several  tax  treaty  partners,  both 
individually  and  through  the 
international  forum  of  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD). 

The  commenters  generally  approved 
of  the  introduction  of  the  best  method 
rule  and  the  flexibility  implied  by 
reliance  on  comparability,  rather  than  a 
hierarchy  of  methods,  to  identify  the 
method  that  would  provide  the  most 
accurate  measure  of  an  arm's  length 
result.  Commenters  also  generally 
approved  of  the  extension  of  the 
concept  of  an  arm's  length  range  to  all 
the  methods,  the  proposal  of  a  set  of 
profit  split  methods,  the  inclusion  of 
exceptions  from  periodic  adjustments 
that  were  broader  than  the  exceptions 
provided  under  the  1992  regulations, 
and  the  elimination  of  the  requirement 
that  the  CPM  be  a  mandatory  check  on 
the  results  of  most  other  methods. 

Commenters  also  expressed  concerns 
with  various  aspects  of  the  1993 
regulations.  In  particular,  the  most 
critical  comments  focused  on  the  CPM 
and  profit  split  portions  of  the 
regulation.  With  respect  to  the  CPM, 
some  commenters  expressed  a  belief 
that  the  method  was  inconsistent  with 
the  arm's  length  standard  and  should  be 
eliminated.  Others  felt  that  it  Could 
provide  useful  evidence  in  certain  cases 
and  therefore  should  be  retained,  but 
the  scope  for  its  application  should  be 
circumscribed  further  than  it  was  in  the 
1993  regulations.  In  addition,  some 
commenters  were  concerned  that 
examiners  might  apply  the  CPM  without 
regard  to  the  evidence  provided  by  other 


methods.  Contributing  to  this  concern 
was  the  fact  that  the  comparability 
standards  under  other  methods  were 
generally  tighter  than  under  the  CPM, 
potentially  making  the  CPM  more 
readily  available.  Finally,  commenters 
evidenced  some  confusion  over  certain 
language  in  §  1.482-5T;  some 
interpreted  the  scope  language  under 
that  section  as  indicating  that  the  CPM 
was  preferred  to  other  methods,  in 
contradiction  to  the  best  method  rule. 

With  respeft  to  the  profit  split 
method,  many  commenters  urged  that 
the  elective  and  other  procedural 
requirements  for  its  use  by  taxpayers  be 
eliminated.  Commenters  expressed 
some  ambivalence  with  respect  to  the 
requirement  that  both  parties  to  the 
transaction  own  valuable  non-routine 
intangibles  in  order  to  employ  the  profit 
split  method.  Some  were  concerned  that 
this  requirement  would  make  profit 
split  unavailable  in  some  cases  in  which 
it  might  otherwise  provide  the  most 
reliable  measure  of  an  arm's  length 
result.  Others  were  uncertain  of  its 
effect  given  the  absence  of  an  explicit 
definition  of  the  term  in  the  regulations. 
Many  suggestions  were  received  as  to 
possible  definitions  of  this  term,  which 
"  was  relevant  not  only  under  profit  split 
but  also  under  the  CPM. 

In  addition  to  the  comments  received 
on  the  CPM  and  profit  split  methods, 
numerous  concerns  were  expressed 
with  regard  to  other  aspects  of  the 
regulations.  The  most  significant  of 
these  included  the  following.  In 
connection  with  the  provisions  relating 
to  tangible  property,  a  large  number  of 
commenters  expressed  concerns  about 
the  limited  role  accorded  to  evidence 
provided  by  "inexact  comparables." 
particularly  under  the  CUP  method, 
arguing  that  in  some  instances  the 
evidence  provided  by  an  "inexact 
comparable"  would  be  more  reliable 
than  other  available  information.  Some 
also  perceived  the  modified 
comparability  standard  under  the  CUP 
method  as  being  more  restrictive  than 
the  standard  under  the  1968  regulations, 
and  several  comments  objected  to  the 
restrictions  placed  on  the  use  of 
unspecified  methods. 

In  connection  with  the  provisions 
relating  to  intangibles,  several 
commenters  objected  to  the  high 
comparability  standard  under  the  CUT 
method,  particularly  the  requirement 
that  profit  potential  of  the  controlled 
transaction  and  the  uncontrolled 
transaction  be  substantially  the  same. 
Further,  the  continued  availability  of 
periodic  adjustments  was  viewed  by 
some  as  potentially  confiicting  with  the 
arm's  length  standard.  Others  criticized 
the  failure  of  the  developer-assister  rule 


to  give  sufficient  weight  to  legal 
ownership  in  identifying  the  owner  of 
an  intangible,  and  objected  to  an 
example  illustrating  the  potential  use  of 
alternatives  in  applying  the  arms  length 
standard. 

Commenters  also  requested  further 
guidance  as  to  the  interaction  of  the 
tangible  and  intangible  property  rules. 
Finally,  some  commenters  requested 
that  the  thresholds  for  application  of  the 
safe  harbor  be  liberalized  to  make  it 
more  widely  available,  and  others 
requested  that  the  published  measures 
of  profitability  allow  electing  taxpayers 
to  report  less  income  than  they  would 
be  expected  to  report  under  the 
otherwise  applicable  methods. 

Further  discussion  of  the  comments 
received  is  included  in  the  following 
description  of  the  changes  refiected  in 
the  final  regulations. 

The  Final  Regulations 

While  the  final  regulations  reflect 
numerous  modifications  in  response  to 
the  comments  received  on  the  1993 
regulations,  both  the  format  and  the 
substance  of  the  final  regulations  are 
generally  consistent  with  the  1993 
regulations.  The  changes  adopted  are 
intended  to  clarify  and  refine  those 
provisions  of  the  1993  regulations  that 
required  improvement,  without 
fundamentally  altering  the  basic 
policies  reflected  in  the  1993 
regulations. 

The  most  noteworthy  feature  of  the 
1993  regulations  in  comparison  to 
earlier  versions  of  tlie  regulations  under 
section  482  was  the  emphasis  on 
comparability,  and  the  resulting 
flexibility.  This  feature  of  the  1993 
regulations  was  generally  well  received 
by  taxpayers  and  foreign  governments. 
The  final  regulations  adhere  to  this 
emphasis,  and  in  some  cases  increase  it. 
For  instance,  so-called  "inexact" 
comparables  potentially  may  be  used 
under  all  the  methods  in  the  final 
regulations,  while  they  were  generally 
not  taken  into  account  under  the  1993 
regulations.  Further,  the  elective  and 
other  procedural  barriers  to  the  use  of 
profit  split  and  "other"  (i.e.. 
unspecified)  methods  have  been 
removed,  and  the  limitations  regarding 
the  presence  of  valuable  non-routine 
intangibles  under  CPM  and  profit  split 
have  been  eliminated.  These  restrictive 
rules  were  contained  in  the  1993 
regulations  primarily  out  of  a  concern 
that  in  their  absence  taxpayers  or  the 
IRS  might  employ  methods  that  did  not 
provide  the  best  measure  of  an  arm's 
length  result. 

By  removing  these  restrictions,  the 
final  regulations  are  intended  to 
maximize  the  extent  to  which  relevant 


34976 


Federal  Register  /.Vol.  59.  No.  130  /  Friday,  July  8.  1994  /  Rules  and  Regulations 


information  may  b*  taken  into  account 
in  evaluating  taxpayers'  results  under 
the  arm's  length  standard.  As  a 

ver,  the  emphasis  on 

e  importance  of  the 

increased;  because 

will  no  longer 

jotentially  less 


consequence,  how^ 
comparability  and 
best  method  rule 
ex  ante  restriction 
prohibit  the  use  of 


reliable  informatioi  i  or  methodologies,  it 
is  critically  import!  int  that  the  best 
method  rule  be  pro  perly  applied  to 
select  the  most  reli  ible  measure  of  an 


arm's  length  result 


from  the  available 


evidence.  Thus,  tas  payers  and  the  IRS 


will  be  required  to 
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IRS  in  exercising  tl  is  judgment,  the 
discussion  of  the  fa  ctors  to  consider  in 
applying  the  best  n  ethod  rule  has  been 
substantially  expar  ded.  Set  forth  below 
is  a  more  detailed  explanation  of  the 
provisions  in  the  fi  lal  regulations. 

Section  1.482- J 

With  one  excepti  o 
purpose  provision 
(§1.482-l(aKl))is 
to  its  counterpart  i 
regulations.  The 
the  statement  that 
uncontrolled  and 
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undertaken  by  eacl 
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naturally  would 
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barred  from  in 
section  482,  the 
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return,  even  if  such 
that  are  different 
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with  whether  the  taxpayer  reports  its 
true  taxable  income,  and  whether  or  not 
this  result  is  consistent  with  the 
taxpayer's  books,  or  is  corrected  in  the 
books,  is  generally  irrelevant  to  this 
inquiry.  However,  the  absence  of  a 
requirement  to  eliminate  book  and  tax 
differences  for  section  482  purposes  has 
no  effect  on  the  mechanisms  otherwise 
provided  for  reporting  and  reconciling 
such  differences  (e.g..  Schedule  M-1  of 
Form  1120).  Further,  the  limited 
exception  provided  by  this  rule  does  not 
permit  taxpayers  to  apply  "section  482  at 
will:  thus,  for  example,  a  taxpayer  may 
not  rely  on  section  482  to  reduce  its 
taxable  income  on  an  amended  return. 

Section  1. 482-1  (b)  summarizes  some 
key  principles  that  guide  application  of 
section  482.  Section  1.482-l(b)(l)  states 
that  the  governing  principle  under 
section  482  is  the  arm's  length  standard. 
Under  this  standard  controlled 
taxpayers  are  expected  to  realize  from 
their  controlled  transactions  the  results 
that  would  have  been  realized  if 
uncontrolled  taxpayers  had  engaged  in 
the  same  transactions  under  the  same 
circumstances.  This  expression  of  the 
arm's  length  standard  differs  from  that 
set  forth  in  the  1993  regulations,  which 
stated  that  the  arm's  length  standard 
was  satisfied  if  the  results  of  a 
controlled  transaction  were  consistent 
with  the  results  of  "comparable 
transactions  between  uncontrolled 
taxpayers."  The  latter  deHnition  has 
been  replaced  because  it  is  inconsistent 
with  the  notion  underlying  the  arm's 
length  standard  that  controlled  and 
uncontrolled  taxpayers  should  be 
placed  on  the  same  (rather  than  a 
merely  similar)  footing.  However,  this 
provision  recognizes  that  in  most  cases 
identical  transactions  between  unrelated 
parties  will  not  be  located,  and  it 
therefore  will  be  appropriate  to  consider 
uncontrolled  transactions  that  are 
comparable  rather  than  identical. 

Section  1.482-1  (b)(2)  provides  rules 
for  determining  the  type  of  method  that 
will  be  applied  to  evaluate  whether 
controlled  transactions  are  at  arm's 
length,  given  that  different  methods 
apply  to  different  types  of  transactions 
(e.g.,  transfers  of  property  or  services). 
In  some  cases  it  may  be  necessary  to 
apply  more  than  one  method  to  a  single 
transaction  when  the  transaction  is  most 
reliably  evaluated  under  more  than  one 
method.  This  provision  is  identical  to 
its  counterpart  in  the  1993  regulations, 
except  that  it,  along  with  a  number  of 
other  provisions,  has  been  revised  in 
response  to  comments  to  make  clear  that 
it  applies  to  taxpayers  as  well  as  the 
district  director.  Thus,  such  provisions 
apply  with  equal  force  to  the  district 
director  and  to  a  taxpayer  that  seeks  to 


apply  the  final  regulations  for  purposes 
of  determining  and  reporting  its  true 
taxable  income  on  its  original  return, 
consistent  with  §  1.482-l(a)(3). 

Section  1. 482-1  (c)  contains  the  best 
method  rule.  Although  similar  in 
purpose  and  substance  to  its  counterpart 
in  the  1993  regulations,  this  provision 
contains  considerably  more  detail  and 
guidance  for  application  than  its 
predecessor,  and  has  been  given  more 
prominence  in  the  structure  of  the 
regulation.  The  best  method  rule  guides 
the  apphcation  of  all  the  methods  in  the 
final  regulations.  Whenever  the 
available  data  creates  the  possibility  that 
more  than  one  method  could  be  applied 
to  a  controlled  transaction  (or  that  one 
method  could  be  applied  in  more  than 
one  way),  the  best  method  riile  must  be 
applied  to  determine  which  of  those 
methods  (or  applications)  will  be 
selected. 

The  best  method  rule  provides  that  an 
arm's  length  result  must  be  determined 
under  the  method  that,  given  the  facts 
and  circumstances,  provides  the  "most 
reliable  measure"  of  an  arm's  length 
result.  This  formulation  modifies  the 
1993  regulation's  reference  to  the  "most 
accurate  measure,"  to  conform  to  the 
factors  that  are  taken  into  account  in 
applying  the  best  method  rule.  These 
considerations  are  couched  in  terms  of 
reliability  rather  than  accuracy. 

In  deciding  which  of  two  or  more 
methods  provides  the  most  reliable 
measure  of  an  arm's  length  result, 
§  1.482-l(c)(2)  provides  that  there  are 
two  primary  factors  to  consider: 
comparability  and  the  quality  of  data  . 
and  assumptions.  In  addition,  as  under 
the  1993  regulations,  in  some  cases  it 
may  be  relevant  to  consider  whether  the 
results  of  a  particular  method  are 
consistent  with  the  results  under 
another  method. 

Section  1.482-l(c)(2)(i)  discusses  the 
role  of  comparability  under  the  best 
method  rule.  Although  the  results  of 
identical  transactions  between  unrelated 
parties  under  identical  circumstances 
provide  the  most  objective  basis  for 
determining  the  true  taxable  income  of 
a  controlled  taxpayer,  it  rarely  is 
possible  to  locate  uncontrolled 
transactions  with  this  degree  of 
similarity  to  the  controlled  transactions. 
Therefore,  the  regulations  contemplate 
use  of  uncontrolled  transactions  that  are 
comparable,  rather  than  identical,  to  the 
controlled  transaction. 

In  most  cases  there  will  be  more  than 
one  potential  comparable  uncontrolled 
transaction  to  which  the  controlled 
transaction  may  be  compared,  and  it 
will  be  possible  to  apply  more  than  one 
method.  In  such  cases  it  is  necessary  to 
evaluate  the  relative  degree  of 
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comparability  of  each  such  uncontrolled 
transaction  under  the  comparability 
criteria  relevant  to  the  application  of  the 
method;  the  method  that  employs  the 
uncontrolled  comparables  with  the 
highest  degree  of  comparability  to  the 
controlled  transaction  is  more  reliable 
than  methods  that  employ  uncontrolled 
comparables  with  a  lesser  degree  of 
comparability,  assuming  data  and 
assumptions  of  equal  quality.  Methods 
-relying  on  uncontrolled  transactions 
with  the  higliest  degree  of  comparability 
are  preferred  because,  as  the  degree  of 
comparability  is  improved,  the  number 
of  differences  that  could  render  the 
analysis  unreliable  is  reduced. 
Adjustments  can  and  should  be  made 
for  any  differences  if  the  reliability  of 
the  analysis  is  improved  by  making  the 
adjustment.  Under  this  approach,  the 
comparable  uncontrolled  price  and 
comparable  uncontrolled  transaction 
methods  ordinarily  will  provide  the 
most  reliable  measure  of  true  taxable 
income  when  they  can  be  applied  to 
closely  comparable  uncontrolled 
transactions,  because  such  analyses  can 
be  expected  to  achieve  a  higher  degree 
of  comparability  than  other  methods. 

In  determining  which  method 
provides  the  highest  degree  of 
comparabihty.  it  is  necessary  to 
consider  the  comparability  factors 
discussed  in  §  1.482-l(d) 
(Comparability).  In  addition,  it  is 
necessary  to  consider  further  guidance 
on  comparability  set  out  under  each 
method,  as  certain  differences  have  a 
greater  effect  on  comparability  under 
some  methods  than  under  others. 
Finally,  the  reliability  of  data  and 
assumptions,  discussed  below,  will 
affect  the  ability  to  determine  the  degree 
of  comparability  between  an 
uncontrolled  transaction  and  the 
controlled  transaction. 

Section  1.482-l(c)(2)(ii)  discusses 
data  and  assumptions,  which  constitute 
the  second  factor  that  must  be 
considered  in  applying  the  best  method 
rule.  This  provision  is  divided  into 
three  components:  completeness  and 
accuracy  of  data,  reliability  of 
assumptions,  and  sensitivity  of  results 
to  deBciencies  in  data  and  assumptions. 

Completeness  and  accuracy  of  data 
defines  the  ability  to  identify  and 
quantify  material  differences.  When 
data  regarding  a  controlled  or 
uncontrolled  transaction  is  relatively 
incomplete,  it  is  more  difficult  to 
determine  if  there  are  material 
differences  between  the  transactions. 
Thus,  the  fact  that  no  material 
difference  between  an  uncontrolled  and 
a  controlled  transaction  has  been 
identified  does  not  necessarily  mean 
that  the  two  transactions  are  highly 


comparable  unless  the  data  on  both 
transactions  is  sufficiently 
comprehensive  that  it  is  possible  to 
conclude  that  it  is  unlikely  that  any 
such  differences  exist.  In  addition.' the 
completeness  and  accuracy  of  data  will 
affect  the  ability  to  reliably  estimate  the 
effect  of  a  material  difference  once  such 
a  difference  is  identified.  Thus,  merely 
identifying  and  adjusting  for  the  effect 
of  a  material  difference  does  not  render 
the  controlled  and  uncontrolled 
transactions  highly  comparable  unless 
the  data  on  both  transactions  is 
sufficiently  complete  and  accurate  that 
the  difference  has  a  definite  and 
reasonably  ascertainable  effect. 
Another  factor  that  affects  the 
reliability  of  an  analysis  is  the  reliability 
of  the  assumptions  upon  whiqh  the 
analysis  is  based.  All  methods  rely  on 
assumptions.  For  instance,  adjustments 
for  differences  in  payment  terms  reflect 
the  assumption  that  such  differences 
would  have  an  effect  on  price  at  arm's 
length.  While  this  assumption  is 
relatively  sound,  other  assumptions  may 
be  less  reliable.  In  particular, 
assumptions  under  the  profit  split 
method  (such  as  the  assumption  that  the 
value  of  intangible  assets  is  related  to 
the  cost  of  development)  may  not 
always  be  as  reliable  as  the  assumptions 
under  methods  that  rely  more  closely  on 
direct  market  indicators. 

After  assessing  the  completeness  and 
accuracy  of  data  and  the  reliability  of 
the  assumptions  upon  which  the 
analysis  is  based,  §  1.482-l(c)(2)(ii)(C) 
provides  that  it  is  necessary  to 
determine  the  effect  that  any 
deficiencies  in  the  data  and 
assumptions  have  on  the  reliability  of 
the  result.  Some  deficiencies  will  be 
more  important  than  others.  Thus,  a 
difference  in  risks  borne  might  be 
expected  to  affect  all  methods  to  some 
extent.  Further,  some  deficiencies  will 
have  a  more  adverse  impact  on  some 
methods  than  on  other  methods, 
because  different  methods  rely  more 
heavily  on  different  types  of 
comparability.  Thus,  an  inability  to 
reliably  allocate  research  and 
development  expenses  would  have  a 
serious  effect  on  the  reliability  of  a 
residual  profit  split  under  §  1.482- 
6(c)(3),  but  would  have  little  effect  on 
an  analysis  under  the  CUT  method. 

Finally,  §1.482-l(c)(2){iii)  provides 
that  in  some  cases  it  may  be  relevant  to 
consider  whether  the  results  obtained 
under  a  method  are  consistent  with  the 
results  obtained  under  another  method. 
This  situation  will  arise  when,  after 
considering  the  comparability  and  the 
quality  of  the  data  and  assumptions 
under  two  different  methods  (or  under 
two  different  applications  of  the  same 


method),  it  is  not  possible  to  determine 
which  of  the  competing  analyses 
provides  a  more  reliable  measure  of  an 
arm's  length  result.  In  such  a  case,  it 
may  be  relevant  to  compare  the  results 
with  the  result  obtained  under  a  third 
method  (or,  given  two  applications  of  a 
single  method,  a  third  application  of 
that  method). 

Section  1. 482-1  (d)  provides  general 
guidance  for  determining  comparability. 
General  guidance  on  comparability  is 
provided  in  this  section  of  the 
regulations  because  the  factors 
described  are  relevant  under  all  the 
rnethods.  This  provision  is  substantially 
similar  to  the  guidance  provided  in 
§  1.482-lT(c)  of  the  1993  regulations.  It 
provides  that  in  determining  the  degree 
of  comparability  between  a  controlled 
and  uncontrolled  transaction,  the 
functions,  contractual  terms,  risks, 
economic  conditions,  and  property  or 
ser\ices  in  the  two  transactions  must  be 
compared. 

Section  1.482-l(d)(2)  provides  that 
for  two  transactions  to  be  considered 
comparable,  they  need  not  be  identical, 
but  must  be  sufficiently  similar  that  the 
uncontrolled  transaction  provides  a 
reliable  measure  of  an  arm's  length 
result.  Further,  if  there  are  material 
differences  between  the  transadions, 
adjustments  must  be  made  to  account 
for  such  differences  if  the  effect  of  the 
differences  can  be  ascertained  with 
sufficient  accuracy  to  improve  the 
reliability  of  the  results.  A  "material 
difference"  is  defined  as  a  difference 
that  would  materially  affect  price  or 
profit.  Thus,  adjustments  for  differences 
that  would  have  only  a  de  minimis  or 
minor  effect  on  price  or  profit  are  not 
required  (although  such  adjustments 
will  tend  to  increase  the  reliability  of 
the  result).  Further,  the  extent  (i.e.,  the 
tiumber  and  magnitude)  and  reliability 
of  any  adjustments  will  affect  the 
reliability  of  the  result.  The  number  and 
magnitude  of  adjustments  affects 
reliability  because  as  the  number  or 
magnitude  of  adjustments  increases,  the 
potential  for  error  also  increase'-,. 
Although  the  standard  of  comparability 
under  §  1.482-l(d)(2)  creates  the 
possibility  that  there  may  be  a  material 
difference  between  the  controlled  and 
uncontrolled  transactions  for  which  an 
adjustment  has  not  been  made,  this  only 
would  occur  if  an  adjustment  was  not 
possible  and  no  better  analysis  could  be 
employed. 

Tnere  are  several  differences  between 
§  1.482-l(d)(2)  and  its  counterpart  in 
the  1993  regulations  (§  1.482- 
lT(c)(2)(i)).  First,  in  response  to 
comments,  the  definition  of 
comparability  in  the  final  regulations 
contemplates  the  use  of  so-called 
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of  these  factors  in  the  1993  regulations. 
The  discussions  of  contractual  terms 
and  risks  differ  in  some  respects  from 
the  discussions  of  these  factors  in  the 
1993  regulations. 

Contractual  terms  were  covered  in 
two  provisions  of  the  1993  regulations: 
§  1.482-lT  (c)(3)(iii)  and  (d)(3)(ii).  The 
final  regulations  consolidate  the 
discussion  of  these  provisions  into 
§  1.482-l(d)(3)(ii)  and  make  some 
clarifying  changes. 

The  discussion  of  risk  in  §  1.482- 
l(d)(3)(iii),  particularly  as  it  relates  to 
identifying  the  party  that  bears  a  risk,  is 
somewhat  different  firom  its  predecessor 
in  the  1993  regulations  (§1.482- 
lT(c)(3)(ii)).  In  general,  the 
determination  of  which  party  bears  a 
risk  will  be  made  in  accordance  with 
the  provisions  of  §  1.482-l(d)(3)(ii)(B) 
(Identifying  contractual  terms).  Thus,  to 
the  extent  that  taxpayers  allocate  risks 
by  contract  and  their  conduct  is 
consistent  with  such  contract,  their 
allocation  of  risk  will  be  respected, 
unless  the  contract  is  executed  after  the 
impsct  of  the  risk  is  known  or 
knowable.  In  cases  where  the  allocation 
of  risk  is  not  clear  from  the  parties' 
contractual  arrangements,  several 
factors  may  be  particularly  relevant  to 
determine  which  party  bore  the  risk. 
These  factors  include  whether  the 
parties'  conduct  is  consistent  over  time; 
which  controlled  taxpayer  would 
ultimately  bear  tlie  consequences  of  a 
risk;  and  the  extent  to  which  each 
taxpayer  controls  any  activities  that 
influence  the  outcome  of  a  particular 
risk.  The  rules  on  documentation  of 
risks  contained  in  the  1993  regulations 
has  been  revised  because  some  readers 
thought  they  implied  that  the  district 
director  could  arbitrarily  allocate  risks 
in  the  absence  of  express  documentation 
allocating  the  risk. 

Section  1.482-l(d)(4)  sets  forth  rules 
for  certain  special  circumstances 
affecting  comparability.  First,  §  1.482- 
l(d)(4)(i)  describes  the  extent  to  which 
market  share  strategies  will  be  respected 
in  determining  an  arm's  length  result  for 
a  controlled  transaction.  As  under  the 
1993  regulations,  these  strategies  may  be 
recognized  in  certain  situations  in 
which  a  company  is  attempting  to  gain 
entry  into  a  market  or  to  increase  market 
share.  In  such  circumstances  the 
amount  charged  in  the  controlled 
transaction,  or  the  expenses  borne  by  a 
controlled  taxpayer,  may  for  a  short 
time  differ  from  what  normally  would 
he  observed  at  arm's  length.  The 
reference  in  the  1993  regulations  to 
using  such  stiategies  to  meet 
competition  in  an  existing  market  has 
not  been  included  in  the  final 
regulations  because  companies  in 


competitive  markets  are  routinely  faced 
with  the  problem  of  meeting 
competition,  which  is  reflected  in  a 
normal  arm's  length  price. 

A  market  share  strategy  will  be 
respected  only  if  certain  conditions  are 
satisfied.  These  conditions  are  that  the 
costs  incurred  to  implement  the  strategy 
are  borne  by  the  controlled  taxpayer  that 
would  derive  the  benefits  from  engaging 
in  the  strategy  (and  there  is  a  reasonable 
likelihood  that  the  strategy  will  bear 
fruit),  the  strategy  is  pursued  for  a 
reasonable  period  of  time  given  the 
industry  in  question,  and  the  strategy 
and  related  matters  are  documented 
before  the  strategy  was  implemented. 
The  taxpayer  must  provide 
documentation  establishing  that  it  has 
satisfied  these  conditions,  "rhese 
conditions  and  the  documentation 
requirement  are  similar  to  those 
imposed  under  the  1993  regulations.  In 
addition,  a, market  share  strategy  "will 
be  taken  into  account  only  if  it  can  be 
shown  that  an  uncontrolled  taxpayer 
engaged  in  a  comparable  strategy  under 
comparable  circumstances  for  a 
comparable  period  of  time.       .  ."This 
requirement  ensures  that  the  strategy  is 
consistent  with  the  behavior  of  parties 
operating  at  arm's  length.  It  does  not, 
however,  require  that  the  taxpayer 
locate  a  comparable  uncontrolled 
transaction  that  would  satisfy  the 
standards  of  the  CUP  method  in  order 
to  take  advantage  of  this  rule.  The 
critical  component  of  this  requirement 
is  that  there  be  evidence  that 
uncontrolled  taxpayers  engage  in 
similar  behavior  under  comparable 
circumstances.  A  taxpayer  could,  for 
example,  satisfy  this  requirement  by 
providing  evidence  of  an  uncontrolled 
taxpayer  in  a  different  industry  engaging 
in  such  a  strategy,  given  evidence  that 
the  circumstances  otherwise  were 
comparable. 

Section  1.482-l(d)(4)(ii)  addresses 
certain  issues  presented  by  differences 
in  geographic  markets.  This  section 
generally  conforms  to  the  analogous 
provision  in  the  1993  regulations  by 
providing  that  while  it  is  permissible  to 
derive  uncontrolled  comparables  from 
geographic  markets  that  are  different 
from  the  market  in  which  the  controlled 
transaction  occurred,  adjustments  must 
be  made  to  the  extent  possible  to  reflect 
the  effect  of  any  differences  between  the 
markets,  and  the  failure  to  accurately 
adjust  for  such  differences  will  affect 
the  reliability  of  the  analysis  under  the 
best  method  rule.  In  addition,  §  1.482- 
l(d)(4)(ii)(C)  provides  that  "location 
savings"  from  operating  in  a  low-cost 
jurisdiction  must  be  allocated  among 
controlled  taxpayers  consistent  with  llie 
allocation  of  such  savings  that  would  . 


occur  between  unrelated  parties,  taking 
into  account  the  competitive  conditions 
in  the  low-cost  market.  As  a  result,  some 
or  all  of  the  location  savings  might  inure 
to  the  benefit  of  the  other  party  to  ihe 
controlled  transaction. 

Finally,  §  1.482-l(d)(4)(iii)  describes 
certain  transactions  that  are  not  * 

ordinarily  accepted  as  comparables. 
Transactions  not  in  the  ordinary  course 
of  business,  and  transactions  arranged 
with  a  principal  purpose  of  establishing 
an  arm's  length  result,  ordinarily  will 
not  constitute  comparable  transactions 
for  purposes  of  section  482.  This 
provision  is  generally  consistent  with 
§  1.482-lT(c)(4)(iii).  except  that  the 
reference  to  "isolated  transactions"  has 
been  deleted,  as  most  transactions 
involving  intangible  property  may  be 
viewed  as  isolated.  In  addition,  the 
statement  that  transfers  of  tangibles 
should  be  significant  in  number  and 
amount  in  order  to  constitute 
comparables  has  also  been  deleted. 
Transfers  of  some  property  may  be  few 
in  volume,  but  nonetheless  be  in  the 
ordinary  course  of  business  and  provide 
a  useful  basis  for  determining  an  arm's 
length  result.  Moreover,  even  large 
differences  in  volume  are  not  per  se  bars 
to  the  use  of  a  potential  comparable. 
Rather,  such  differences  should  be  taken 
into  account  as  comparability  factors 
under  §  1.482-l(d)(3). 

Section  1.482-l(e)  describes  the  arm's 
length  range.  This  provision 
corresponds  to  §  1.482-lT(d)(2)(i)  of  the 
1993  regulations.  As  under  the  1993 
regulations,  the  arm's  length  range  is 
derived  from  two  or  more  uncontrolled 
transactions.  Under  the  1993  regulations 
the  range  Included  all  valid  applications 
of  a  particular  method.  A  modified  rule 
has  been  included  in  the  final 
regulations  to  reflect  the  possible  use  of 
inexact  comparables  under  all  of  the 
methods.  Given  this  relaxed  standard  of 
comparability,  it  would  be 
inappropriate  to  derive  a  range  from  a 
mix  of  exact  and  inexact  comparables. 
because  to  do  so  would  accord  the  same 
weight  to  results  with  potentially 
widely  varying  degrees  of  reliability. 
Therefore.  §1.^82-l(e){2)(i)  provides 
that  the  range  is  derived  from  two  or 
more  uncontrolled  transactions  "of 
similar  comparability  and  reliability." 

Section  1.482-l(e)(2)(ii)  expands 
upon  this  rule,  providing  that 
uncontrolled  comparables  with 
significantly  lower  levels  of 
comparability  and  reliability  than  others 
will  be  disregarded.  Thus,  it  is 
necessary  in  every  case  in  which  more 
than  one  uncontrolled  transaction  is 
available  to  compare  the  relative  levels 
of  comparability  and  reliability  of  the 
uncontrolled  transactions,  and  to 
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occur  between  unrelated  parties,  taking 
into  account  the  competitive  conditions 
in  the  low-cost  market.  As  a  result,  some 
or  all  of  the  location  savings  might  inure 
to  the  benefit  of  the  other  party  toihe 
controlled  transaction. 

Finally.  §  1.482-l(d)(4)(iii)  describes 
certain  transactions  that  are  not  * 

ordinarily  accepted  as  comparables. 
Transactions  not  in  the  ordinary  course 
of  business,  and  transactions  arranged 
with  a  principal  purpose  of  establishing 
an  arm's  length  result,  ordinarily  will 
not  constitute  comparable  transactions 
for  purposes  of  section  482.  This 
provision  is  generally  consistent  with 
§  1.482-lT(c)(4)(iii).  except  that  the 
reference  to  "isolated  transactions"  has 
been  deleted,  as  most  transactions 
involving  intangible  property  may  be 
viewed  as  isolated.  In  addition,  the 
statement  that  transfers  of  tangibles 
should  be  significant  in  number  and 
amount  in  order  to  constitute 
comparables  has  also  been  deleted. 
Transfers  of  some  property  may  be  few 
in  volume,  but  nonetheless  be  in  the 
ordinary  course  of  business  and  provide 
a  useful  basis  for  determining  an  arm's 
length  result.  Moreover,  even  large 
differences  in  volume  are  not  per  se  bars 
to  the  use  of  a  potential  comparable. 
Rather,  such  differences  should  be  taken 
into  account  as  comparability  factors 
under  §  1.482-l(d)(3). 

Section  1.482-l(e)  describes  the  arm's 
length  range.  This  provision 
corresponds  to  §  1.482-lT(d)(2){i)  of  the 
1993  regulations.  As  under  the  1993 
regulations,  the  arm's  length  range  is 
derived  from  two  or  more  uncontrolled 
transactions.  Under  the  1993  regulations 
the  range  included  all  valid  applications 
of  a  particular  method.  A  modified  rule 
has  been  included  in  the  final 
regulations  to  reflect  the  possible  use  of  - 
inexact  comparables  under  all  of  the 
methods.  Given  this  relaxed  standard  of 
comparability,  it  would  be 
inappropriate  to  derive  a  range  from  a 
mix  of  exact  and  inexact  comparables. 
because  to  do  so  would  accord  the  same 
weight  to  results  with  potentially 
widely  varying  degrees  of  reliability. 
Therefore.  §1.^82-l(e)(2)(i)  provides 
that  the  range  is  derived  from  two  or 
more  uncontrolled  transactions  "of 
similar  comparability  and  reliability." 

Section  1.482-l(e)(2)(ii)  expands 
upon  this  rule,  providing  that 
uncontrolled  comparables  with 
significantly  lower  levels  of 
comparability  and  reliability  than  others 
will  be  disregarded.  Thus,  it  is 
necessary  in  every  case  in  which  more 
than  one  uncontrolled  transaction  is 
available  to  compare  the  relative  levels 
of  comparability  and  reliability  of  the 
uncontrolled  transactions,  and  to 


discard  those  uncontrolled  transactions 
that  do  not  have  approximately  the 
same  level  of  comparability  and 
reliability  as  the  most  comparable  and 
reliable  of  the  uncontrolled  transactions. 

Under  §  1.482-l(e)(2)(iii).  the  arm's 
length  range  will  be  established  in  one 
of  two  ways,  depending  upon  the  extent 
to  which  material  differences  between 
the  uncontrolled  comparables  and  the 
controlled  transaction  can  be  identified, 
and  the  reliability  of  adjustments  made 
to  account  for  such  differences.  First, 
under  §  i.482-l(e)(2)(iii)(A).  the  arms 
length  range  will  consist  of  the  results 
of  all  the  uncontrolled  comparables  (i.e.. 
all  the  uncontrolled  comparables  of 
similar  comparabiHty  and  reliability)  if 
certain  requirements  are  met.  These 
requirements  are  that  every  identified 
material  difference  have  a  definite  and 
reasonably  ascertainable  effect  on  prices 
or  profits;  that  appropriate  adjustments 
for  such  differences  be  made;  and  that 
the  data  be  sufficiently  complete  that  il 
is  likely  that  there  are  no  unidentified 
material  differences.  Given  equal 
degrees  of  high  comparability,  it  is  - 
impossible  to  conclude  which  of  the 
uncontrolled  comparables  provides  a 
more  reliable  measure  of  an  arm's  length 
result,  and  it  is  inappropriate  to  draw 
distinctions  between  them  by  excluding 
some  from  the  range.  Therefore  all  the 
results  are  included  in  the  arm's  length 
range. 

Second.  §  1.482-l(e)(2)(iii)(B) 
provides  that  if  the  standards  of  §  1.482- 
l(e)(2)(iii)(A)  are  not  met,  then  the 
reliability  of  the  analysis  must  be 
enhanced,  if  possible,  by  applying  valid 
statistical  techniques  to  the 
uncontrolled  comparables  that  are  of 
similar  comparability  and  reliability.  In 
this  case  the  range  generally  consists  of 
the  interquartile  range,  i.e.,  the  2.Sth  to 
the  75th  percentile  of  the  resuhs  derived 
from  the  uncontrolled  comparables,  or 
an  equivalent  range  determined 
pursuant  to  other  valid  statistical 
methods  corresponding  to  a  level  of 
confidence  equal  to  that  provided  by  the 
interquartile  range.  Finally,  this  section 
reemphasizes  that  all  adjustments  for 
material  differences  that  improve  the 
reliability  of  the  resuU  must  be  made  to 
the  extent  possible.  Section  1.482- 
l{e)(2)(iii)(C)  provides  guidance  for 
determining  the  interquartile  range. 

The  1993  regulations  contemplated 
the  use  of  statistical  techniques  to 
derive  the  arm's  length  range  only  under 
the  CPM.  The  use  of  these  techniques 
has  been  extended  to  all  methods  under 
the  final  regulations  to  reflect  the  fact 
that  the  standards  of  comparability  have 
been  relaxed  to  permit  the  use  of  inexact 
comparables. 


Unlike  the  uncontrolled  comparables 
used  in  establishing  the  range  under 
§  1.482-l(e)(2)(iii)(A).  the  comparables 
under  §  1. 482-1  (e){2){iii)(B)  have,  or 
may  have,  material  differences  for 
which  adjustments  have  not  been  made. 
The  justification  for  including  all  the 
results  in  the  arm's  length  range  under 
§  1.482-l(e){2)(iiiHA)  is  that  all  the 
uncontrolled  comparables  are  of 
approximately  equal  comparabilitv.  and 
it  is  inappropriate  to  draw  distinctions 
between  them  by  excluding  some  from 
the  range.  This  is  not  true,  however,  of 
the  comparables  used  to  derive  the 
arm's  length  range  under  §  1.482- 
l(e)(2)(iii)(B).  Ahhough  these 
comparables  will  appear  to  be  of  equal 
comparability,  the  presence  of  either 
unidentified  material  differences  or 
identified  material  differences  that  do 
not  have  a  definite  and  reasonably 
ascertainable  effect,  means  that  they  arc 
actually  unlikely  to  be  equally 
comparable.  Therefore,  to  include  all 
the  results  in  the  arm's  length  range 
under  §  1.482-l(e)(2)(iii)(B)  would 
mean  that  uncontrolled  comparables  of 
differing  degrees  of  comparability  and 
reliability  would  be  included  in  the 
range,  violating  the  rule  set  forth  in 
§  1.482-l(eK2)(ii)  (Selection  of 
comparables).  If  results  of  varying 
degrees  of  comparability  and  reliability 
were  included  in  the  range,  the  analysis 
would  be  distorted,  because  results  with 
different  degrees  of  comparability  and 
reliability  would  be  accorded  equal 
weight. 

Since  it  is  inapossible  to  directly 
identify  and  quantify  these  material 
differences,  the  negulations  require  that 
they  be  taken  into  account  indirectly 
through  the  use  of  a  statistical  range. 
Results  that  differ  widely  from  one 
another  have  significant,  unaccounted 
for,  differences.  Therefore  when  it  is 
highly  probable  that  the  uncontrolled 
comparables  are  not  of  roughly  equal 
comparabilify'  (it  being  impossible  to 
identify'  all  material  differences),  it  is 
reasonable  to  assume  that  the  results 
diverging  significantly  from  the  norm 
are  not  comparable  to  the  controlled 
taxpayer. 

If  results  fall  outside  the  arm's  length 
range.  §  1.482-l(e)(3)  provides  that  the 
district  dirEk:tor  may  make  adjustments 
so  that  the  taxpayer's  result  falls  at  any 
point  within  the  range.  When  the 
interquartile  range  is  used,  this  point 
generally  will  be  the  median  of  the 
results.  In  other  cases,  this  point  will 
normally  be  the  mean  of  the  ref;ults. 

Section  1.482-l(e)(4)  states  that  the 
district  director  may  properly  propose 
an  adjustment  based  on  a  single 
comparable  uncontrolled  price. 
However,  if  the  taxpayei  subsequently 
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demonstrates  that  its  ^sults  are  within 
a  range  established  by  additional 
equally  comparable  transactions,  no 
allocation  will  be  made. 

Section  1. 482-1  (f)  sets  forth  several 
rules  relating  to  the  scope  of  review 
under  section  482  that  correspond 
closely  to  rules  provided  under  §  1.482- 
lT(d)  of  the  1993  regiilations.  This 
section  provides  that  a  section  482 
allocation  may  be  made  whenever  the 
taxable  income  of  a  controlled  taxpayer 
differs  from  an  arm's  |ength  amount. 
Further.  §1.482-1(0(1 
the  discretion  of  the 
utilize  section  482  is 
cases  in  which  the  tc 
intentionally  distorte< 
income.  Section  1.48i 
provides  that  the  dist^ 
make  an  allocation  ev( 
income  anticipated  from  a  series  of 
transactions  is  not  realized.  Sections 
1.482-l(f)(l)  (iii)  and  liv)  relate  to  the 
interaction  between  section  482  and  the 
nonrecognition  and  consolidated  return 
provisions,  respectiveiy.  They  are 
consistent  with  guidance  set  forth  in  the 
1968  and  1993  regulations. 

Section  1.482-1(0(4)  contains  rules 
relating  to  the  determination  of  true 
taxable  income.  Thes4  rules  are 
substantially  similar  tp  rules  set  forth  in 
§  1.482r-lT(d)(3)  of  thi  1993  regulations. 
Section  1.482-l(0(2)(j)  provides  that 
multiple  transactions  (generally  within 
the  same  product  groiipingj  may  be 
aggregated  when  they  are  so  interrelated 
that  it  is  necessary  to  new  them  as  a 
whole.  Section  1.482- l(0(2)(ii)  provides 
that  the  district  direct  ar  ordinarily  will 
evaluate  controlled  tri insactions  based 
on  the  structure  of  the  actual 
transaction,  and  will  i  lot  treat  the 
transaction  as  if  it  hac  been  structured 
differently.  The  distriii  director  may, 
however,  consider  th<  alternatives  that 
were  available  to  the  1  axpayer  in 
determining  whether  he  terms  of  the 
controlled  transactions  would  be 
acceptable  to  an  unco  itrolled  taxpayer 
faced  with  similar  altimatives. 
Adjustments  should  fa  e  made  in  such 
cases  to  reflect  materi  il  differences 
between  the  altemati\  e  and  the 
controlled  transactions.  As  under  the 
1993  regulations,  this  authority  to 
examine  alternatives  i  s  limited  to  the 
determination  of  an  aim's  length  price, 
and  does  not  permit  the  district  director 
to  treat  a  controlled  tr  bisection  as  if  it 
actually  had  been  stn.  ctured  differently. 

Section  1.482-1(0(;  )(iii)  provides  that 
the  results  of  controlli  (d  transactions 
ordinarily  will  be  conipared  with  the 
results  of  uncontrolled  taxpayers 
derived  from  the  sam(  >  period  as  the 
controlled  transaction  s.  Data  from 
different  years  may  bt  used,  however. 


under  certain  conditions.  If  data  from 
other  years  is  employed,  such  data 
should  be  compared  to  the  controlled 
taxpayer's  results  from  the  same  years. 
Data  from  muhipie  years  also  may  be 
relevant  for  purposes  of  certain 
enumerated  provisions,  including 
analysis  of  risk,  market  share  strategy, 
periodic  adjustments,  and  the  CPM. 
Section  1.482-l(0(2)(iii)(C)  provides 
that  results  from  other  years  may  be 
examined  to  determine  if  the  same 
economic  conditions  that  caused  the 
taxpayer's  result  also  caused  the 
uncontrolled  taxpayer's  result.  For 
example,  in  detergiining  whether  a  loss 
from  a  controlled  transaction  is  within 
an  arm's  length  range  tiased  upon  losses 
realized  by  uncontrolled  taxpayers,  it 
may  be  relevant  to  consider  data  from 
other  taxable  years  to  determine 
whether  the  same  conditions  that 
caused  the  controlled  taxpayer's  loss 
had  a  similar  effect  on  the  controlled 
taxpayer. 

Section  1. 482-1  (0(2)(iii)(D)  provides 
that  if  the  application  of  a  method  is 
based  on  a  multiple  year  analysis,  the 
district  director  may  make  an 
adjustment  if  the  taxpayer's  average 
result  for  the  period  is  outside  the  range 
of  average  results  derived  from 
uncontrolled  comparables  for  the  same 
period.  Comparison  of  multiple  year 
averages  may  provide  a  more  accurate 
reflection  of  a  taxpayer's  transfer  pricing 
practices  over  a  period  than  an  analysis 
based  on  a  single  year  and  reduces  the 
effect  of  short-term  variations  that  may 
be  unrelated  to  transfer  pricing.  The 
determination  of  whether  the  taxpayer 
is  within  the  arm's  length  range  is  based 
on  a  comparison  of  the  taxpayer's 
average  result  for  the  relevant  years  to 
the  results  of  the  uncontrolled 
comparables  over  the  same  period, 
which  indicates  whether  the  taxpayer 
had  similar  results  over  a  similar  period. 
An  adjustment  ordinarily  will  be  equal 
to  the  difference,  if  any,  between  the 
taxpayer's  result  for  the  taxable  year  and 
the  mid-point  (generally  the  median)  of 
the  uncontrolled  comparables'  results 
for  the  taxable  year.  However,  an 
adjustment  will  be  made  only  to  the 
extent  that  it  would  move  the  controlled 
taxpayer's  multiple  year  average  closer 
to  the  arm's  length  range  for  the 
multiple  year  period  or  to  any  point 
within  such  range.  Thus,  for  example,  if 
a  method  is  applied  to  a  U.S.  taxpayer, 
and  the  taxpayer's  average  result  for  the 
multiple  year  period  is  below  the  arm's 
length  range  of  average  results  derived 
from  uncontrolled  comparables  for  the 
same  period,  an  adjustment  may  be 
made  that  is  equal  to  the  difference 
between  the  controlled  taxpayer's  result 


for  the  taxable  year  and  the  mid-point 
of  the  resuhs  of  the  uncontrolled 
comparables  for  that  year.  However,  the 
adjustment  would  not  be  made  to  the 
extent  that  the  adjustment  would  cause 
the  taxpayer  to  have  an  average  result 
for  the  multiple  year  period  that  exceeds 
any  point  within  the  arm's  length  range 
derived  from  the  average  results  of  the 
uncontrolled  comparables. 

Section  1. 482-1  (0(2)(iv)  permits 
evaluation  of  product  lines  emd 
statistical  groupings  in  a  manner 
analogous  to  that  permitted  under  the 
1968  and  1993  regulations.  Finally, 
§  1.482-l(0(2)(v)  follows  the  1993 
regulations  in  providing  that  it  is  not 
necessary  for  the  district  director  to 
determine  whether  the  method  that  a 
taxpayer  employs  to  determine  the 
amounts  charged  in  its  controlled 
transactions  correspond  to  the  method 
that  the  taxpayer  might  have  used  in 
uncontrolled  transactions.  In  other 
words,  the  focus  of  this  evaluation  is  the 
result  achieved  rather  than  the  method 
eniployed  in  reaching  that  result. 

Section  1.482-l(g)  provides 
procedural  rules  relating  to  collateral 
adjustments.  Such  adjustments  include 
correlative  allocations,  conforming 
adjustments,  and  set-offs.  Section 
1.482-1  (g)(2)  provides  rules  regarding 
correlative  allocations  that  are  generally 
similar- to  the  rules  provided  under  the 
1968  and  1993  regulations. 

Section  1.482-1  (g)(3)  provides  that 
appropriate  adjustments  must  be  made 
to  conform  a  taxpayer's  accounts  to 
reflect  allocations  under  section  482. 
Such  adjustments  may  include  the 
treatment  of  an  allocated  amount  as  a 
dividend  or  a  capital  contribution.  In 
other  cases,  pursuant  to  applicable 
revenue  procedures  (see,  e.g.,  Rev.  Proc. 
65-17),  amounts  may  be  repaid  without 
further  income  tax  consequences. 

Section  1.482-1  (g)(4)  provides  rules 
relating  to  setoffs  that  are  similar  to  the 
rules  provided  under  the  1993 
regulations  and  the  1968  regulations. 
Several  requirements  are  imposed  on 
taxpayers  that  claim  setoffs.  First,  as  in 
the  1993  regulations,  the  taxpayer  must 
establish  that  the  transaction  that  is  the 
basis  of  the  set-off  was  not  at  arm's 
length.  Second,  the  taxpayer  must 
document  all  adjustments  resulting  from 
the  proposed  set-off.  Finally,  the 
taxpayer  must  notify  the  district  director 
of  any  claimed  set-off  within  30  days 
after  the  earlier  of  the  date  of  a  letter  by 
which  the  district  director  transmits  an 
examination  report  notifying  the 
taxpayer  of  proposed  adjustments  or  the 
date  of  the  issuance  of  the  noticfrof 
deficiency.  This  requirement 
corresponds  to  §  1.482-lA(d)(3)  of  the 
1968  regulations. 
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In  addition  to  set-offs  arising  from  r 

transactions  between  the  controlled  c 

taxpayers  that  were  the  parties  to  the  i 

transaction  giving  rise  to  the  original  1 

allocation,  the  temporary  regulations  e 

permitted  set-offs  arising  from  e 

transactions  between  one  of  these  c 

controlled  taxpayers  and  a  tliird  1 

controlled  taxpayer.  In  discussions  with  b 

treaty  partners  it  proved  impossible  to  b 

reach  an  acceptable  consensus  on  this  i 

issue,  and  no  such  rule  was  included  in  c 

the  final  regulations.  Therefore,  as  t 

under  the  1968  regulations  and  in  a 

accordance  with  the  practice  of  most  v 

treaty  partners,  set-offs  are  permitted  t 

only  for  transactions  between  the  same  t 

two  controlled  taxpayers  that  were  r 

parties  to  the  transactions  giving  rise  to  s 

the  original  allocation.  s 

The  1993  regulations  contained  a  s 

provision  on  compensating  adjustments  o 

that  has  not  been  included  in  the  final  ii 

regulations.  The  provision  in  the  1993  r 

regulations  (§  1.482-lT(e)(2))  imposed  d 

several  restrictions  on  the  ability  of  ti 

taxpayers  to  adjust  reported  results  to  c 
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In  addition  to  set-offs  arising  from 
transactions  between  the  controlled 
taxpayers  that  were  the  parties  to  the 
transaction  giving  rise  to  the  original 
allocation,  the  temporary  regulations 
permitted  set-offs  arising  from 
transactions  between  one  of  these 
controlled  taxpayers  and  a  tliird 
controlled  taxpayer.  In  discussions  with 
treaty  partners  it  proved  impossible  to 
reach  an  acceptable  consensus  on  this 
issue,  and  no  such  rule  was  included  in 
the  final  regulations.  Therefore,  as 
under  the  1968  regulations  and  in 
accordance  with  the  practice  of  most 
treaty  partners,  set-offs  are  permitted 
only  for  transactions  between  the  same 
two  controlled  taxpayers  that  were 
parties  to  the  transactions  giving  rise  to 
the  original  allocation. 

The  1993  regulations  contained  a 
provision  on  compensating  adjustments 
that  has  not  been  included  in  the  final 
regulations.  The  provision  in  the  1993 
regulations  {§  1.482-lT(e)(2))  imposed 
several  restrictions  on  the  ability  of 
taxpayers  to  adjust  reported  results  to 
reflect  an  arm's  length  result.  This 
requirement  was  deleted  because  it  was 
not  appropriate  to  impose  such 
restrictions  given  the  penalties  that 
could  be  imposed  under  section  6662(e) 
on  taxpayers  that  fail  to  make  such 
adjustments  in  certain  circumstances. 
The  final  regulations  therefore  impose 
no  restrictions  on  taxpayers'  ability  to 
report  a  result  on  their  original  tax 
return  that  differs  from  the  result 
reflected  in  the  taxpayer's  books  and 
records.  However,  as  provided  in 
§  1.482-l(a)(3).  taxpayers  may  not  use 
section  482  to  decrease  their  taxable 
income  on  an  amended  return. 

Section  1. 482-1  (h)  provides  special 
rules  relating  to  a  small  taxpayer  safe 
harbor,  foreign  legal  restrictions  and 
coordination  with  section  936.  Under 
§  1.482-l(h){l),  the  small  taxpayer  safe 
harbor  is  reserved.  The  1993  regulations 
contained  a  small  taxpayer  safe  harbor 
that  has  not  been  included  in  the  final 
regulations.  This  provision  was  never 
Implemented  because  the  IRS  did  not 
issue  the  profit  level  indicators  required 
to  apply  the  provisions  of  the  safe 
harbor.  There  are  three  reasons  why  this 
provision  was  not  included.  First,  treaty 
partners  had  expressed  concern  that  the 
safe  harbor  might  cause  taxpayers  to 
overreport  their  U.S.  taxable  income  and 
underreport  their  foreign  taxable 
income.  They  requested  that  the  safe 
harbor  provide  that  electing  taxpayers 
be  required  to  report  an  amount  of  profit 
in  the  United  States  that  was  less  than 
that  expected  under  a  strict  application 
of  the  arm's  length  standard.  Such  an 
approach  was  not  acceptable.  Second,  it 
would  have  been  necessary  to  add  a 


number  of  anti-abuse  provisions  in 
order  to  eliminate  the  possibility  of 
inappropriate  use  of  the  provision  by 
large  taxpayers.  Commenters  had 
already  expressed  concern  that  the 
existing  restrictions  were  excessively 
complex  and  burdensome  given  the 
level  of  sophistication  of  its  intended 
beneficiaries.  The  final  concern  was  that 
both  taxpayers  and  the  IRS  might  give 
undue  weight  to  the  published  measures 
of  profitability  in  cases  not  governed  by 
the  safe  harbor.  It  was  not  possible  to 
address  these  problems  consistently 
with  the  overall  objective  of  alleviating 
the  compHance  burden  for  small 
taxpayers.  Moreover,  the  concern 
regarding  the  compliance  burden  on 
small  taxpayers  has  been  addressed  to 
some  extent  by  the  regulations  under 
section  6662(e).  which  provide  that  one 
of  the  factors  to  be  taken  into  account 
in  determining  whether  a  taxpayer 
reasonably  applied  a  method  to 
determine  its  transfer  prices  is  the 
taxpayer's  experience  and  knowledge. 
Comment  is  requested  on  alternative 
approaches  to  the  small  taxpayer  safe 
harbor  that  would  not  suffer  from  the 
deficiencies  noted  above. 

The  rules  on  foreign  legal  restrictions 
were  originally  issued  in  proposed  form 
in  the  1993  regulations.  Section  1.482- 
1(h)(2)  modifies  and  finalizes  that 
provision.  It  provides  that  a  foreign  legal 
restriction  will  be  taken  into  account  to 
the  extent  that  such  restriction  affects 
the  results  of  transactions  at  arm's 
length.  If  there  is  no  evidence  that  the 
restriction  affected  uncontrolled 
taxpayers  the  restriction  will  be 
disregarded  in  determining  an  arm's 
length  result,  and  it  will  be  taken  into 
account  only  to  the  extent  provided  in 
§§  1.482-l(h)(2)  (iii)  and  (iv),  relating  to 
the  deferred  income  method  of 
accounting.  A  foreign  legal  restriction  is 
generally  defined  under  §  1.482- 
l(h)(2)(ii)  a^  a  restriction  that  is  publicly 
promulgatdid  and  generally  applicable, 
not  imposed  as  part  of  a  commercial 
transaction  between  the  taxpayer  and 
the  foreign  government,  with  respect  to 
which  the  taxpayer  has  exhausted  all 
practicable  legal  remedies  afforded 
under  foreign  law.  expressly  prevents 
the  payment,  in  any  form,  of  an  arm's 
length  amount  within  the  meaning  of 
section  482.  and  was  not  otherwise 
circumvented  by  the  controlled 
taxpayers. 

Section  1.482-l(h)(2)(iii)  provides 
that  if  a  provision  meets  the  definition 
of  a  foreign  legal  restriction  and  the 
taxpayer  has  elected  the  deferred 
income  method  of  accounting,  any 
section  482  allocation  connected  with 
the  transaction  will  be  deferrable  until 
the  restriction  is  removed. 


Section  1.482-l(h)(2)(iv)  provides 
that  if  the  requirements  of  §  1.482- 
l(hj(2)(iii)  are  satisfied,  the  amount 
subject  to  the  restriction  will  be  treated 
as  deferrable  until  payment  or  receipt  of 
the  relevant  item  ceases  to  be  prevented 
by  the  foreign  legal  restriction. 
Deductions  and  credits  incurred  in  open 
years  and  that  are  chargeable  against  a 
deferred  amount  are  subject  to  deferral 
under  §  1.461-l(a)(4). 

Section  1.482-1  (li)(3)  provides  a 
coordination  rule  for  section  936  that  is 
identical  to  §  1.482-lT(f)(3)  of  the  1993 
regulations. 

Section  1. 482-1  (i)  defines  ten  terms 
that  are  employed  in  the  regulations. 
These  are  generally  identical  to  their 
definitions  under  the  1993  regulations, 
with  the  following  exceptions.  The 
definition  of  trade  or  business  under 
§  1.482-l{i)(2)  clarifies  that  employment 
for  compensation  will  constitute  a 
separate  trade  or  business  from  the 
employing  trade  or  business.  The 
definition  of '"controlled"  in  §  1.482- 
l(i)(4)  has  been  modified.  The  definition 
in  the  1993  regulations  was 
misinterpreted  to  provide  that  a 
presumption  of  control  arises  only  if 
income  or  deductions  have  been 
arbitrarily  shifted  "as  a  result  of  the 
actions  of  two  or  more  taxpayers  acting 
in  concert  or  with  a  common  goal  or 
purpose."  This  phrase  was  added  to  the 
1993  regulations  as  an  example  of  the 
type  of  control  that  could  be  considered 
control  for  purposes  of  section  482.  The 
definition  has  been  amended  to  make 
clear  that  this  addition  is  only  an 
example.  The  definition  of  the  term 
"controlled  taxpayer"  has  been  clarified- 
to  include  the  taxpayer  that  owns  or 
controls  other  taxpayers. 

Section  1.482-l{j)(l)  provides  that 
these  regulations  generally  are  effective 
for  taxable  years  beginning  90  days  after 
publication  in  the  Federal  Register. 
Section  1.482-l(j)(2)  provides  that 
taxpayers  may  elect  to  apply  these 
regulations  retroactively  to  all  open 
years  (in  which  case  they  also  must  be 
applied  to  all  subsequent  years).  Section 
1.482-l(j)(3)  provides  that  the  last 
sentence  of  section  482  is  generally 
effective  for  taxable  years  beginning 
after  December  31.  1986,  and  this 
sentence,  prior  to  tlie  effective  date  of 
the  final  regulations,  mu.st  be  applied 
using  any  reasonable  method  not 
inconsistent  with  the  statute  (including 
these  regulations).  Finally.  §  1.482- 
l(j)(4)  provides  that  the  final  regulations 
will  not  apply  to  transfers  made  or 
licenses  granted  prior  to  November  17. 
1985  (in  the  case  of  a  foreign  transferee) 
or  August  17, 1986  (in  the  case  of  other 
transferees),  unless  the  property  was  not 
in  existence  on  the  relevant  date. 
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2(d),  providing  that 


Section  1.482-2 

The  regulations  u|ider  section  1.482- 
2  have  not  been  chahged.  Section  1.482- 


guidance  with 


respect  to  transfers  pf  property  is  set 
forth  in  §§  1.482-3  through  1.482-6,  is 
now  part  of  the  fina  regulations. 
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apply  the  CUP  method  also  will  affect 
the  reliability  of  the  result.  This  method 
assumes  that  a  very  similar  transaction 
between  uncontrolled  taxpayers  is  a 
reliable  basis  for  determining  the  price 
that  would  have  been  agreed  between 
the  controlled  taxpayers  had  they  been 
dealing  at  arm's  length.  Given 
reasonably  complete  and  accurate  data, 
this  assumption  is  usually  very  reliable. 

Section  1.482-3(b)(5)  describes  the 
use  of  indirect  evidence  derived  from 
public  exchanges  or  quotation  media  to 
establish  a  comparable  uncontrolled 
price  under  this  method.  This  provision 
had  been  added  in  response  to 
comments  that  in  some  industries  in 
which  commodities  are  traded  in  large 
quantities,  it  is  common  for  unrelated 
parties  to  set  prices  based  upon  publicly 
available  prices  or  quotations.  Since 
these  quoted  prices  are  not  themselves 
transactional  prices,  but  may  be 
averages  based  upon  actual  transactions, 
they  do  not  qualify  as  applications  of 
the  CUP  method  as  that  method  is 
otherwise  described  in  the  regulations. 
This  section  has  been  added  to  permit 
use  of  such  indicators  in  appropriate 
circumstances. 

Such  indicators  may  be  employed 
only  if  the  data  is  widely  and  routinely 
used  in  the  ordinary  course  of  business 
in  the  industry  to  estabUsh  prices  in 
uncontrolled  transactions,  the  data  is 
used  in  the  same  way  by  uncontrolled 
and  controlled  taxpayers,  and 
adjustments  are  made  for  differences 
that  affect  price.  Further,  such 
indicators  may  not  be  employed  imder 
extraordinary  market  conditions. 

Section  1.482-3(c)  describes  the 
resale  price  method.  It  is  generally 
similar  to  the  resale  price  method 
provisions  of  the  1968  and  1993 
regulations,  although  greater  guidance 
has  been  provided  on  comparability 
factors  to  consider  in  applying  the 
method,  and  the  standards  of 
comparability  expressly  permit  use  of 
"inexact  comparables"  under  this 
method. 

The  discussion  of  comparability 
considerations  emphasizes  that, 
although  all  the  factors  described  in 
§  1.482-l(d)(3)  must  be  considered,  this 
method  is  particularly  dependent  on 
similarity  of  functions  performed,  risks 
borne,  and  contractual  terms.  Further, 
although  close  product  similarity  will 
tend  to  improve  the  reliability  of  the 
resuh,  reliable  application  of  the  resale 
price  method  is  less  dependent  on 
product  similarity  than  the  CUP 
method.  The  reliability  of  the  analysis 
also  would  be  reduced  if  the 
uncontrolled  taxpayer  sells  goods  that 
are  significantly  more  (or  less)  valuable 
than  the  goods  in  the  controlled 


transaction,  or  if  either  the  uncontrolled 
taxpayer  or  the  controlled  taxpayer 
owns  a  trademark  that  is  exploited  in 
connection  with  the  resale  of  the 
product.  In  addition,  it  may  be 
necessary  to  consider  certain  factors, 
such  as  management  efficiency  and 
differences  in  business  experience,  that 
would  normally  have  little  effect  on 
comparability  under  the  CUP  method- 

The  final  regulations  do  not  include 
the  statement  that  in  the  absence  of 
comparable  transactions,  prevailing 
gross  profit  margins  in  the  general 
industry  may  be  appropriate.  Although 
this  statement  was  included  in  the  1968 
and  1993  regulations,  such  a  measure  of 
an  arm's  length  result  would  be  contrary 
to  the  rule  under  §  1.482-1  (d)(2)  that 
unadjusted  industry  average  returns 
cannot  independently  establish  an  arm's 
length  result. 

Section  1.482-3(d)  describes  the  cost 
plus  method.  It  is  generally  similar  to 
the  cost  plus  method  provisions  of  the 
1968  and  1993  regulations,  although 
additional  guidance  has  been  provided 
on  comparability  factors  to  consider  in 
applying  the  method,  the  rules  for 
computing  the  arm's  length  price  and 
appropriate  gross  profit  have  been 
clarified,  and  the  standards  of 
comparability  expressly  permit  use  of 
"inexact  comparables"  under  this 
method. 

As  under  the  resale  price  method,  the 
discussion  of  comparability 
considerations  emphasizes  that, 
although  all  the  factors  described  in 
§  1.482-l(d)(3)  must  be  considered,  this 
method  is  particularly  dependent  on 
similarity  of  functions  performed,  risks 
borne,  and  contractual  terms.  Further, 
although  close  product  similarity  will 
tend  to  improve  the  reliabihty  of  the 
result,  reliable  application  of  the  cost 
plus  method  is  less  dependent  on 
product  similarity  than  the  CUP 
method.  As  under  the  resale  price 
method,  it  may  be  necessary  to  consider 
certain  factors,  such  as  management 
efficiency  and  differences  in  business 
experience,  that  would  normally  have 
little  effect  on  comparability  under  the 
CUP  method. 

Section  1.482-3(d)(3)(iii)(B) 
emphasizes  that  in  comjauting  the  gross 
profit  markup,  items  such  as  inventory   ^ 
and  cost  allocation  must  be  accounted 
for  consistently/ 

Section  1.482-3(e)  provides  that  in 
addition  to  the  methods  specifically 
enumerated  in  §  1.482-3.  unspecified 
methods  may  be  employed.  This 
provision  differs  from  its  counterpart  in 
the  1993  regulations  in  two  significant 
respects.  First,  in  response  to  comments, 
the  procedural  requirements  that  the 
1993  regulations  imposed  in  connection 
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with  the  use  of  an  imspecified  method 
by  the  taxpayer  have  been  deleted. 

Second,  guidance  has  been  provided 
on  considerations  that  should  be  taken 
into  account  in  applying  an  unspecified 
method.  Such  methods  should  reflect 
the  principle  underlying  the  arm's 
length  standard  that  uncontrolled 
taxpayers  compare  the  terms  of  a 
transaction  to  their  realistic  alternatives 
to  the  transaction.- Therefore,  an 
unsp)ecified  method  should  provide 
information  on  the  prices  or  profits  that 
the  controlled  taxpayer  could  have 
realized  by  choosing  a  realistic 
alternative  to  the  controlled  transaction. 
This  guidance  has  been  included 
because  It  is  a  principle  that  is 
consistent  with  all  methods  that  apply 
the  arm's  length  standard.  For  example, 
the  CUP  method  identifies  an 
alternative  price  at  which  the  controlled 
taxpayer  could  have  completed  the 
controlled  transaction.  An  example  of 
the  application  of  this  principle  is 
provided  in  which  a  bona  fide  offer  is 
used  to  establish  an  arm's  length  price. 
Unspecified  methods  are  not,  however, 
limited  to  examination  of  potential 
transactions  that  did  not  occur.  They 
should,  in  general,  be  based  on  actual 
transactions  and  other  indicia  derived 
from  actual  or  potential  market 
transactions. 

Section  1.482-3(f)  provides  rules 
coordinating  the  application  of  the 
tangible  property  rules  with  the  rules 
governing  transfers  of  intangible 
property.  This  provision  provides  more 
guidance  than  its  predecessor  in  the 
1993  regulations.  It  provides  that  in 
most  cases  the  transfer  of  tangible 
property  with  a  so-called  "embedded 
intangible"  will  not  be  considered  a 
transfer  of  the  intangible  if  the 
purchaser  does  not  acquire  the  right  to 
exploit  the  intangible  other  than  in     - 
connection  with  the  resale  of  the 
tangible  property.  This  provision 
responds  lo  commenters  who  expressed 
concern  that  sales  of  branded  products 
to  controlled  taxpayers  for  resale  would 
routinely  have  to  be  evaluated  under  the 
provisions  of  both  §§  1.482-3  and 
1.482-4.  While  in  such  a  case  the 
transaction  may  be  evaluated  under 
§  1.482-3,  the  presence  of  the  intangible 
will  affect  the  analysis  of  comparability, 
because  the  value  of  the  product  may  be 
increased  by  the  presence  of  an 
embedded  intangible. 

Finally,  when  a  purchaser  of  a 
tangible  product  acquires  the  right  to    ^ 
commercially  exploit  an  embedded 
intangible,  it  may  be  necessary  to  apply 
§  1.482-3  to  determine  the  arm's  length 
consideration  for  the  tangible  property 
transferred  and  §  1.482-^  to  determine 
the  arm's  length  consideration  for  the 
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with  the  use  of  an  unspecified  method 
by  the  taxpayer  have  been  deleted. 

Second,  guidance  has  been  provided 
on  considerations  that  should  be  taken 
into  account  in  applying  an  unspecified 
method.  Such  methods  should  reflect 
the  principle  underlying  the  arm's 
length  standard  that  uncontrolled 
taxpayers  compare  the  terms  of  a 
transaction  to  their  realistic  alternatives 
to  the  transaction.  Therefore,  an 
unspecified  method  should  provide 
information  on  the  prices  or  profits  that 
the  controlled  taxpayer  could  have 
realized  by  choosing  a  realistic 
alternative  to  the  controlled  transaction. 
This  guidance  has  been  included 
because  it  is  a  principle  that  is 
consistent  with  all  methods  that  apply 
the  arm's  length  standard.  For  example, 
the  CUP  method  identifies  an 
alternative  price  at  which  the  controlled 
taxpayer  could  have  completed  the 
controlled  transaction.  An  example  of 
the  application  of  this  principle  is 
provided  in  which  a  bona  fide  offer  is 
used  to  establish  an  arm's  length  price. 
Unspecified  methods  are  not,  however, 
limited  to  examination  of  potential 
transactions  that  did  not  occur.  They 
should,  in  general,  be  based  on  actual 
transactions  and  other  indicia  derived 
fi-om  actual  or  potential  market 
transactions. 

Section  1.482-3(f)  provides  rules 
coordinating  the  application  of  the 
tangible  property  rules  with  the  rules 
governing  transfers  of  intangible 
property.  This  provision  provides  more 
guidance  than  its  predecessor  in  the 
1993  regulations.  It  provides  that  in 
most  cases  the  transfer  of  tangible 
property  with  a  so-called  "embedded 
intangible"  will  not  be  considered  a 
transfer  of  the  intangible  if  the 
purchaser  does  not  acquire  the  right  to 
exploit  the  intangible  other  than  in     - 
connection  with  the  resale  of  the 
tangible  property.  This  provision 
responds  to  commenters  who  expressed 
concern  that  sales  of  branded  products 
to  controlled  taxpayers  for  resale  would 
routinely  have  to  be  evaluated  under  the 
provisions  of  both  §§  1.482-3  and 
1.482-4.  While  in  such  a  case  the 
transaction  may  be  evaluated  under 
§  1.482-3,  the  presence  of  the  intangible 
will  affect  the  analysis  of  comparability, 
beicause  the  value  of  the  product  may  be 
increased  by  the  presence  of  an 
embedded  intangible. 

Finally,  when  a  purchaser  of  a 
tangible  product  acquires  the  right  to 
commercially  exploit  an  embedded 
intangible,  it  may  be  necessary  to  apply 
§  1.482-3  to  determine  the  arm's  length 
consideration  for  the  tangible  property 
transferred  and  §  1.482-^  to  determine 
the  arm's  length  consideration  for  the 


embedded  intangible.  An  example  of 
this  type  of  transaction  could  include 
the  transfer  of  a  machine  incorporating 
a  valuable  manufacturing  process  that 
the  purchaser  will  exploit  in  connection 
with  the  operation  of  the  machine. 

Section  1.482-4 

Section  1.482-4  provides  rules  with 
respect  to  the  transfer  of  intangible 
property.  Four  methods  are  provided: 
the  comparable  uncontrolled  transaction 
(CUT)  method,  the  CPM,  the  profit  split 
method,  and  unspecified  methods.  The 
method  that  will  be  applied  in  a 
particular  case  will  be  selected  in 
accordance  with  §  1.482-l(c)  (Best 
method  rule). 

Section  1.482-4(b)  provides  a 
definition  of  intangible  property  that  is 
similar  to  that  provided  in  the  1968 
regulations.  It  differs  from  the  1993 
regulations  in  that  the  requirement  that 
the  property  be  "commercially 
transferrable"  has  been  deleted.  This 
language  was  not  included  in  the 
definition  because  it  was  superfluous:  if 
the  property  was  not  commercially 
transferrable,  then  it  could  not  have 
been  transferred  in  a  controlled 
transaction.  In  addition,  the  reference  to 
"other  similar  items"  under  §  1.482- 
4(b)(6)  has  been  clarified  to  refer  to 
items  that  derive  their  value  from 
intellectual  content  or  other  intangible 
properties  rather  than  physical 
attributes. 

Section  1.482-4(c)  describes  the  CUT 
method.  This  method  is  similar  but  not 
identical  to  the  CUT  method  under  the 
1993  regulations.  The  CUT  method 
determines  an  arm's  length  royalty  for 
an  intangible  by  reference  to 
uncontrolled  transfers  of  comparable 
intangible  property  under  comparable 
circumstances.  An  important 
comparability  factor  under  this  method 
is  the  profit  potential  of  the  intangibles 
in  the  controlled  and  uncontrolled 
transactions.  In  response  to  comments, 
the  requirement  that  the  profit  potential 
of  the  intangibles  transferred  in  the 
controlled  and  uncontrolled 
transactions  be  "substantially  the  same" 
has  been  relaxed  to  permit  more 
frequent  use  of  this  method,  as  long  as 
it  provides  the  most  reliable  measure  of 
an  arm's  length  result  under  the  best 
method  rule.  In  addition,  as  under  all 
methods,  the  discussion  of  the 
comparability  factors  under  this  method 
has  been  expanded. 

As  under  the  1993  regulations, 
§  1.482-4(c)(2)(ii)  provides,  consistent 
with  the  best  method  rule,  that  the  CUT 
method  generally  provides  the  most 
direct  and  refiable  measure  of  an  arm's 
length  resuh  if  the  same  intangible  is 
transferred  in  the  controlled  and 


uncontrolled  transactions,  and  there  are, 
.  at  most,  only  minor  differences  between 
the  uncontrolled  and  the  controlled 
transaction,  these  differences  have  a 
definite  and  reasonably  ascertainable 
effect  on  price,  and  appropriate 
adjustments  are  made  for  such 
differences.  The  CUT  method  also  may 
provide  the  most  reliable  measure  of  an 
arm's  length  result  in  other  cases,  as 
determined  under  the  best  method  rule 
in§1.482-l(c). 

Section  1.482-4(c)(2)(ii)  emphasizes 
that,  although  all  the  factors  described 
in  §  1.482-l(d)(3)  must  be  considered, 
this  method  is  particularly  dependent 
on  similarity  in  terms  of  contractual 
arrangements  and  economfc  conditions. 
Further,  this  method  cannot  be  applied 
unless  the  intangible  property  involved 
in  the  controlled  and  uncontrolled 
transactions  is  comparable  within  the 
meaning  of  §  1.482-4(c)(2)(iii)(B)(J). 

Section  1.482-4(c)(2)(iii)(B)(7) 
provides  that  two  requirements  must  be 
satisfied  in  order  for  the  intangible 
property  involved  in  two  transactions  to 
be  comparable.  First,  as  under  the  1993 
regulations,  the  intangibles  must  be 
used  in  connection  with  similar 
products  or  processes  within  the  same 
general  industry  or  market.  Second,  the 
intangibles  must  have  similar  profit 
potential.  As  indicated,  this  requirement 
is  not  as  strict  as  the  profit  potential 
requirement  under  the  1993  regulations. 
Additional  guidance  is  provided 
concerning  the  analysis  applied  in 
determining  whether  the  profit  potential 
of  two  intangibles  is  similar  within  the 
meaning  of  this  provision. 

In  order  to  conclude  that  the  profit 
potential  of  two  intangibles  is  similar,  it 
is  necessary  to  have  an  acceptably 
reliable  measure  of  the  profit  potential 
of  the  two  intangibles.  Profit  potential  is 
most  reliably  measured  by  direct 
calculations,  based  on  reliable 
projections,  of  the  net  present  value  of 
the  benefits  to  be  realized  through  use 
of  the  intangible.  While  this  information 
firequently  wHl  be  available  with  respect 
to  the  controlled  transaction,  it  normally 
will  not  be  available  with  respect  to  an 
uncontrolled  transaction  unless  one  of 
the  controlled  taxpayers  was  a  party  to 
it.  In  recognition  of  this  difficulty,  the 
regulations  provide  that  in  certain  cases 
it  may  be  acceptable  to  refer  to  evidence 
other  than  projections  to  compare  profit 
potential.  Such  indirect  comparisons  of 
profit  potential  will  be  most  useful  in 
cases  where  it  is  not  possible  to  directly 
calculate  the  profit  potential  of  the 
intangibles  in  either  the  controlled  or 
uncontrolled  transaction.  An  example  of 
such  a  case  could  include  a  transfer  of 
an  intangible  that  relates  to  a 
component  of  an  asset  consisting  ol 
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many  confponents  (such  as  an  airplane 
or  automobile).  In;  such  a  case  it  would 
be  difficult  to  reliably  calculate  the  net 
present  value  of  tlje  profit  attributable  to 
the  intangible  thai  was  transferred  in  the 
controlled  transaction,  because  the 
profit  attributable  ito  the  intangible  will 
be  difficult  to  isolate  from  the  overall 
profit  attributable  no  the  final  asset. 

As  the  profit  potential  increases,  the 
imp>ortance  of  relikbly  measuring  the 
profit  potential  also  increases,  because 
the  effects  of  erroiis  may  increase  as  the 
overall  profitability  of  the  intangible 
increases.  The  rel^bility  of  indirect 
comparisons  of  prpfit  potential  therefore 
decreases  as  the  profit  potential  in  the 
controlled  transaction  increases. 
Consequently,  giv  jn  an  indirect 
measure  of  profit  |  >otential,  it  might  be 
concluded  that  th?  profit  potential  of 
the  intangible  property  involved  in  the 
uncontrolled  trans  action  might  be 
similar  to  that  of  t  le  controlled 
transaction  withir  the  meaning  of  this 
provision  when  tie  overall  profitability 
of  the  intangibles  s  relatively  small,  but 
the  profit  potential  might  not  be  similar 
under  the  same  ci  "cumstances  if  the 
overall  profitabili(  y  was  much  greater. 
The  ultimate  dete:  inination  will  depend 
on  the  facts  and  c|rciamstances  of  each 
case 

Finally,  §  1.482|4(c)(2)(iii)(B)(2) 
provides  that  to  a|  »ply  the  CUT  method 


the  circumstances 


controlled  and  un  ;:ontrolled 


involved  in  the 


transactions  must  be  similar.  This 
provision  is  substi  mtially  the  same  as  its 
counterpart  in  the  1993  regulations. 

Section  1.482— 4(d)  provides  a  rule  for 
the  use  of  unspecified  methods  that  is 
analogous  to  the  r  jle  on  unspecified 
methods  provideq  for  tangible  property 
under  §  1.482-3(e|.  To  the  extent  that  a 
method  relies  on  internal  data  rather 
than  uncontrolled!  comparables,  its 
reliabiliiy  will  be  reduced.  Reliability 
also  will  be  affecti  sd  by  the  reliability  of 
the  data  and  assui  nptions  used  to  apply 
the  method,  inclu  iing  any  projections. 

Section  1.482^  (e)  proviaes  a  rule  for 
coordination  with  the  tangible  property 
rules  that  is  analo  ;ous  to  the  rule 
provided  under  §  1.482-3(0. 

Section  1.482—4(0  provides  special 
rules  for  transfers  of  intangible  property. 
Section  1.482-4(f  (1)  provides  that 
when  a  controUec  taxpayer  pays 
nominal  or  no  corsideration  for  the 
right  to  exploit  an  intangible,  and  the 
transferor  retains  i  substantial  interest 
in  the  intangible,  he  arm's  length 
consideration  sha  1  be  in  the  form  of  a 
royalty,  unless  a  c  ifferent  form  is  more 
aippropriate. 

Section  1.482-<  (0(2)  provides  that  if 
an  intangible  is  tr  msferred  for  a  period 
in  excess  of  one  v  jar,  the  consideration 


charged  is  generally  subject  to  an  annual 
adjustment  to  ensure  that  it  is 
commensurate  with  the  income 
attributable  to  the  intangible.  This 
provision  is  required  by  the  1986 
amendment  to  section  482. 

The  1993  regulations  contained  two 
exceptions  to  this  rule.  The  final 
regulations  retain  these  exceptions  and 
add  three  additional  exceptions  in 
response  to  comments.  First,  §  1.482- 
4(0(2){ii)(A)  provides  that  no  periodic 
adjustments  will  be  made  if  the 
consideration  for  the  transfer  of  an 
intangible  is  determined  to  be  an  arm's 
length  amount  under  the  CUT  method, 
and  if  the  uncontrolled  transaction  that 
serves  as  the  basis  for  the  application  of 
the  CUT  method  involved  the  transfer  of 
the  same  intangible  imder  substantially 
the  same  circumstances  as  those  of  the 
controlled  transaction.  Thus,  for 
example,  the  consideration  for  the 
transfer  of  an  intangible  to  a  controlled  ° 
taxpayer  in  one  country  could  be 
determined  to  be  arm's  length  based  on 
the  transfer  of  the  same  intangible  to  an 
uncontrolled  taxpayer  in  another 
country  in  which  the  relevant  economic 
conditions  were  substantially  similar  to 
those  in  the  first  country.  In  such  case 
no  periodic  adjustment  would  be  made 
if  the  two  transactions  occurred  under 
substantially  similar  circumstances. 

Section  1.482-4(0(2)(ii)(B)  provides 
an  exception,  based  on  the  CUT  method, 
that  is  similar  to  the  exception  provided 
in  §  1.482-4T(e)(2)(ii)(A)  of  the  1993 
regulations.  Section  1.482-4(0(2)(ii)(C) 
provides  an  exception  based  on  other 
methods  that  is  similar  to  the  exception 
provided  in  §  1.482-4T(e)(2)(ii)(B)  of  the 
1993  regulations.  Both  of  these 
exceptions  are  substantially  identical  to 
their  counterparts  in  the  1993 
regulations  with  one  modification.  The 
rule  requiring  that  the  taxpayer's  actual 
profits  attributable  to  the  intangible 
must  be  no  less  than  80  percent  and  no 
greater  than  120  percent  of  the  projected 
profits  has  been  liberalized.  In  the  1993 
regulations,  the  profits  subject  to  this 
comparison  were  only  the  projected  and 
actual  profits  for  all  open  years.  Under 
the  final  regulations,  this  comparison 
applies  to  all  past  years,  which  in  many 
cases  will  be  a  longer  period.  By 
enlarging  the  pool  of  data  that  is  taken 
into  account  for  purposes  of  this 
comparison,  it  generally  will  be  less 
likely  that  the  taxpayer's  actual  profits 
will  fall  outside  the  band  of  projected 
profits  based  solely  on  liming  variances, 
and  therefore  fewer  periodic 
adjustments  will  be  permitted  under 
these  provisions. 

Section  1.482-4(0(2)(ii)(D)  provides 
an  additional  exception  from  periodic 
adjustments  for  extraordinary  events.  It 


provides  that  no  periodic  adjustments 
will  be  made  if  the  aggregate  actual 
profits  fall  outside  the  permissible  band 
of  projected  profits,  but  this  variation 
from  the  projected  results  was  due  to 
extraordinary  events  that  could  not 
reasonably  have  been  anticipated  (such 
as  natural  or  man-made  disaster  but 
does  not  include  more  routine  events 
such  as  the  failure  of  a  market  to 
develop  as  anticipated),  and  all  the 
other  requirements  of  either  §  1.482- 
4(0(2)(ii)  (B)  or  (C)  are  satisfied. 

Finally.  §  1.482-4(0(2)(ii)(E)  provides 
that  if  the  requirements  of  either 
§  1.482-4(0(2)(ii)  (B)  or  (C)  are  satisfied 
for  the  five-year  period  beginning  with 
the  year  in  which  substantial  periodic 
consideration  is  first  paid7  no  periodic 
adjustments  will  be  made. 

Section  1.482-4(0(3)  provides  rules 
regarding  the  ownership  of  intangible 
property.  These  rules  are  required  to 
identify  the  controlled  taxpayer  that 
should  recognize  the  income 
attributable  to  intangible  property.  The 
1993  regulations  provided  that,  for 
purposes  of  section  482,  intangible 
property  generally  would  be  treated  as 
owned  by  the  controlled  taxpayer  that 
bore  the  greatest  share  of  the  costs  of 
development.  This  rule  was  criticized 
by  many  commenters,  principally 
because  it  disregarded  legal  ownership. 
The  commenters  asserted  that 
disregarding  legal  ownership  could  be 
inconsistent  with  the  arm's  length 
standard.  For  instance,  a  controlled 
taxpayer  that  was  treated  as  the  owner 
of  an  intangible  for  section  482  purposes 
might  not  be  the  legal  owner.  At  arm's 
length,  the  legal  owner  could  transfer 
the  rights  to  the  intangible  to  another 
person  irrespective  of  the  developer's  ' 
contribution  to  the  development  of  the 
intangible.  On  the  other  hand,  it  would 
be  unlikely  that  at  arm's  length  an 
unrelated  party  would  incur  substantial 
costs  adding  value  to  an  intangible  that 
was  owned  by  an  unrelated  party, 
unless  there  was  some  assurance  that 
the  party  that  incurred  the  expenses 
would  receive  the  opportunity  td  reap 
the  benefit  attributable  to  the  expenses. 

The  final  regulations  recognize  these 
criticisms  and  adopt  a  modified 
approach  to  the  identification  of  the 
owmerof  an  intangible  that  is  more 
consistent  with  legal  ownership.  Under 
§  1.482-4(0(3)(ii)(A),  the  legal  owner  of 
the  right  to  exploit  an  intangible  will  be 
considered  the  owner  for  purposes  of 
section  482.  Legal  ownership  does  not 
refer  solely  to  the  registered  holder  of  an 
intangible:  ownership  rights  may  be 
transferred  by  explicit  or  implicit 
agreement,  and  more  than  one  party 
may  be  considered  a  legal  owner  of 
rights  in  the  same  intangible.  For 
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example,  a  license  agreement  would  1 

grant  the  licensee  a  set  of  rights  in  the  a 

intangible  for  the  duration  of  the  c 

agreement,  while  the  licensor  would  a 

retain  the  residual  rights  to  the  r 

intangible  after  the  expiration  of  the  § 

agreement.  c 

Under  §  1 .482-^(0(2)(ii)(B),  t; 

ownership  of  intangible  property  that  is  a 

not  legally  protected  will  be  determined  c 

in  a  manner  similar  to  that  under  the  d 

1993  regulations,  i.e..  the  owner  a 

generally  will  be  the  person  that  bore  a 

the  greatest  share  of  the  costs  of  g 
development. 

Section  1.482-4(0(2)(iii)  provides  that  * 
allocations  may  be  made  with  respect  to 

assistance  provided  to  the  owner  by  c 

other  parties  that  assisted  in  the  t( 

development  of  the  intangible.  1 

Assistance  does  not  include  a 

expenditures  of  a  routine  nature  that  an  a 

unrelated  party  dealing  at  arm's  length  o 

would  be  expected  to  incur  under  s 

similar  circumstances.  For  instance,  s 

even  in  the  absence  of  a  license  o 

agreement  transferring  the  right  to  h 

exploit  a  trademark  to  an  unrelated  ti 

distributor,  a  distributor  may  be  n 

expected  to  incur  a  certain  amount  of  ii 

advertising  and  other  marketing  ti 

expenses  that  could  increase  the  value  a 

of  the  trademark.  If  an  uncontrolled  tt 
taxpayer  would  incur  such  expenses 

without  express  or  implicit  tl 

reimbursement  by  the  owner  of  the  n 

intangible,  then  no  allocation  with  tl 

respect  to  similar  levels  of  expenses  w 

would  be  made  under  section  482  in  the  o 

case  of  a  distributor  that  is  a  member  of  n 

the  controlled  group  to  which  the  legal  w 

owner  of  the  trademark  belongs.  On  the  tl 

other  hand,  an  allocation  could  be  made  3 

if  the  expenses  were  greater  than  those  o 

that  an  unrelated  party  would  have  a| 

incurred  without  some  form  of  d 

compensation.  tl 

Section  1 .482^(0(4)  provides  that  the  C 

arm's  length  consideration  for  the  a 

transfer  of  an  intangible  is  not  limited  rr 

either  by  prevailing  industry  average  ir 

royalty  rates  or  the  consideration  paid  w 

in  uncontrolled  transactions  that  are  not  c( 

comparable  to  the  controlled  pi 

transaction.  to 

Section  1.482-4(0(5)  addresses  lump  a( 

sum  payments.  This  issue  was  reserved  di 

in  the  1993  regulations.  The  final  th 

regulations  provide  that  lump  sum  C 

payments  are  potentially  subject  to  a 

periodic  adjustments  to  the  same  extent  ai 

as  license  agreements  providing  for  hi 

periodic  royalty  payments.  For  purposes  ol 

of  determining  if  the  lump  sum  payment  G 

satisfies  the  arm's  length  standard  and  ac 

if  periodic  adjustments  may  be  made,  re 

the  lump  sum  must  be  treated  as  an  ce 

advance  payment  of  a  stream  of  S( 

royalties  over  the  life  of  the  agreement.  la 
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example,  a  license  agreement  would 
grant  the  licensee  a  set  of  rights  in  the 
intangible  for  the  duration  of  the 
agreement,  while  the  licensor  would 
retain  the  residual  rights  to  the 
intangible  after  the  expiration  of  the 
agreement. 

Under  §  1.482-^(0(2)(ii)(B), 
ownership  of  intangible  property  that  is 
not  legally  protected  will  be  determined 
in  a  manner  similar  to  that  under  the 
1993  regulations,  i.e.,  the  owner 
generally  will  be  the  person  that  bore 
the  greatest  share  of  the  costs  of 
development. 

Section  1.482-4(f)(2)(iii)  provides  that 
allocations  may  be  made  with  respect  to 
assistance  provided  to  the  owner  by 
other  parties  that  assisted  in  the 
development  of  the  intangible. 
Assistance  does  not  include 
expenditures  of  a  routine  nature  that  an 
unrelated  party  dealing  at  arm's  length 
would  be  expected  to  incur  under 
similar  circumstances.  For  instance, 
even  in  the  absence  of  a  license 
agreement  transferring  the  right  to 
exploit  a  trademark  to  an  uiu^lated 
distributor,  a  distributor  may  be 
expected  to  incur  a  certain  amount  of 
advertising  and  other  marketing 
expenses  that  could  increase  the  value 
of  the  trademark.  If  an  uncontrolled 
taxpayer  would  incur  such  expenses 
without  express  or  implicit 
reimbursement  by  the  owner  of  the 
intangible,  then  no  allocation  with 
respect  to  similar  levels  of  expenses 
would  be  made  under  section  482  in  the 
case  of  a  distributor  that  is  a  member  of 
the  controlled  group  to  which  the  legal 
owner  of  the  trademark  belongs.  On  the 
other  hand,  an  allocation  could  be  made 
if  the  expenses  were  greater  than  those 
that  an  unrelated  party  would  have 
incurred  without  some  form  of 
compensation. 

Section  1.482^(f)(4)  provides  that  the 
arm's  length  consideration  for  the 
transfer  of  an  intangible  is  not  limited 
either  by  prevailing  industry  average 
royalty  rates  or  the  consideration  paid 
in  uncontrolled  transactions  that  are  not 
comparable  to  the  controlled 
transaction. 

Section  1.482-4(f){5)  addresses  lump 
sum  payments.  This  issue  was  reserved 
in  the  1993  regulations.  The  final 
regulations  provide  that  lump  sum 
payments  are  potentially  subject  to 
periodic  adjustments  to  the  same  extent 
as  license  agreements  providing  for 
periodic  royalty  payments.  For  purposes 
of  determining  if  the  lump  sum  payment 
satisfies  the  arm's  length  standard  and 
if  periodic  adjustments  may  be  made, 
the  lump  sum  must  be  treated  as  an 
advance  payment  of  a  stream  of 
royalties  over  the  life  of  the  agreement. 


This  "equivalent  royalty  amount"  serves 
as  the  basis  for  determining  if  the 
consideration  is  arm's  length.  In 
addition,  if  a  periodic  adjustment  is 
made  pursuant  to  the  provisions  of 
§  1.482-  4(0(2),  the  royalty  that  was 
deemed  to  have  been  prepaid  for  the 
taxable  year  in  question  will  be  set  off 
against  the  arm's  length  royalty 
determined  for  such  year,  and  the 
difference  will  be  treated  as  an 
additional  payment  in  the  year  of  the 
allocation  that  is  of  the  same  character 
as  the  initial  lump  sum  payment. 

Section  1.482-5 

Section  1.482-5  describes  the 
comparable  profits  method.  It  is  similar 
to  §  1.482-5T  of  the  1993  regulations. 
The  CPM  may  be  used  to  determine  the 
arm's  length  consideration  for  tangible 
and  intangible  property.  The  CPM  relies 
on  the  general  principle  that  similarly 
situated  taxpayers  will  tend  to  earn 
similar  returns  over  a  reasonable  period 
of  time.  The  CPM  determines  the  arm's 
length  consideration  for  a  controlled 
transaction  by  referring  to  objective 
measures  of  operating  profit  (profit  level 
indicators)  derived  &t>m  uncontrolled 
taxpayers  that  engage  in  similar 
activities  with  other  uncontrolled 
taxpayers  under  similar  circumstances. 

Many  conunenters  were  concerned 
that  the  CPM  could  be  applied  in  a 
manner  that  would  be  inconsistent  widi 
the  arm's  length  standard.  This  concern 
was  attributable  to  the  fact  that 
operating  profit  is  normally  affected  by 
more  factors  than  gross  profit  or  price, 
which  are  the  measures  employed  under 
the  other  methods  provided  in  §§  1.482- 
3  and  1.482-4.  The  comm^nters  were 
concerned  that  the  CPM  would  be 
applied  without  taking  these  additional 
differences  into  account,  and  as  a  result 
the  comparability  achieved  under  the 
CPM  would  be  weaker  than  the 
comparability  required  under  other 
methods.  The  commenters  believed  that 
in  such  cases  an  analysis  under  the  CPM 
would  be  suspect.  Further,  some 
commenters  concluded  that  it  was 
permissible  under  the  1993  regulations 
to  apply  the  CPM  without  making 
adjustments  for  observed  material 
differences,  which  led  them  to  believe 
that  the  IRS  would  routinely  apply  the 
CPM  in  a  manner  that  did  not  provide 
a  reasonably  reliable  measure  of  an 
arm's  length  result.  This  concern  was 
heightened  by  language  in  §  1.482-5T(a) 
of  the  1993  regulations  stating  that  the 
CPM  would  ordinarily  provide  an 
accurate  measure  of  an  arm's  length 
result  unless  the  tested  party  owned 
certain  types  of  intangible  property. 
Some  commenters  misinterpreted  this 
language  as  indicating  that  the  CPM  was 


preferred  to  the  results  obtained  under 
other  methods,  irrespective  of  the 
relative  levels  of  comparability  obtained 
under  the  potentially  applicable 
methods  and  without  regard  to  the 
operation  of  the  best  method  rule. 

The  final  regulations  make  it  clear 
that  the  CPM  is  subject  to  the  same 
considerations  as  any  other  method. 
First,  the  language  providing  that  the 
CPM  "ordinarily  will  provide  an 
accurate  measure  of  an  arm's  length 
resuh"  has  been  deleted. 

Second,  and  more  importantly,  the 
final  regulations  contain  a  much  more 
extensive  discussion  of  comparability 
considerations  under  the  CPM  than  did 
the  1993  regulations.  While  it  may  be 
permissible  to  apply  the  CPM  when 
there  is  (or  may  be)  a  material  difference 
but  it  is  not  possible  to  make  a  reliable 
adjustment  for  such  difference, 
application  of  the  CPM  in  such  a  case 
only  would  be  permissible  if  the  other 
methods  were  less  reliable  than  the 
CPM  under  the  facts  and  circumstances. 

Given  adequate  data,  methods  that 
determine  an  arm's  length  price  (e.g., 
the  CUP  method)  or  gross  margin  (e.g.. 
the  resale  price  method)  generally 
achieve  a  higher  degree  of  comparability 
than  the  CPM.  Because  the  degree  of 
comparability,  including  the  extent  and 
reliability  of  adjustments,  determines 
the  relative  reUability  of  the  result 
under  the  best  method  rule,  the  results 
of  these  methods  will  be  selected  unless 
the  data  necessary  to  apply  them  is 
relatively  incomplete  or  unreliable.  In 
this  regard  the  CPM  generally  would  be 
considered  a  method  of  last  resort. 

This  greater  emphasis  on 
comparability  under  the  CPM  is  also 
reflected  in  the  treatment  of  "valuable 
non-routine  intangibles."  The  1993 
regulations  indicated  that  the  CPM 
ordinarily  would  not  provide  an 
accurate  measure  of  an  arm's  length 
result  if  the  tested  party  owned  certain 
highly  valuable  intangibles  because  it 
was  unlikely  that  it  would  be  possible 
to  locate  imcontrolled  taxpayers  that 
possessed  similar  intangibles  in 
connection  with  activities  similar  to 
those  performed  by  the  controlled 
taxpayer.  In  such  a  case  the  CPM  could 
understate  the  income  attributable  to  the 
assets  of  the  controlled  taxpayer.  As  a 
result  of  this  concern,  the  1993 
regulations  generally  provided  that  the 
CPM  should  not  be  applied  if  the  tested 
party  owned  "valuable  non-routine 
intangibles"  that  it  develop)ed  or  that  it 
acquired  from  third  parties. 

"The  final  regulations  have  taken  a 
different  approach  to  the  problem  of 
valuable  non-routine  intangibles.  Due  to 
the  difficulty  in  adequately  defining  the 
term  and  the  fact  that  it  would  be 
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inappropriate  to  daiy  use  of  the  CPM  if 
a  comparable  uncohtroUed  taxpayer 
could  be  located  that  owned  intangibles 
similar  to  those  ow^ed  by  the  controlled 
taxpayer,  the  restriction  contained  in 
the  1993  regulations  has  been 
eliminated.  In  its  place  intangible 
property  is  expressly  mentioned  as  a 
factor  to  consider  in  determining  if  an 
uncontrolled  taxpa  ^er  is  comparable  to 
the  controlled  taxpjyer.  In  most  cases  in 
which  the  controlled  taxpayer  owns 
intangible  property  of  the  type 
described  in  the  1933  regulations  it  will 
not  be  possible  to  Ixate  an  uncontrolled 
comparable  that  ovns  similarly  valuable 
intangible  property.  The  final 
regulations  recognize,  however,  the 
possibility  that  a  ccmparable 
uncontrolled  taxpayer  with  such 
intangibles  might  oe  found;  therefore 
they  do  not  rule  ou 
the  CPM  being  apj 

Section  1.482-5f 
profit  level  indicat^ 
evaluate  operating  j 
two  types  of  measi 
on  capital  employe 
ratios.  In  addition,  | 
provides  that  other 
indicators  not  sp 

the  regulations  mat  be  employed, 
provided  that  they  provide  the  most 
reliable  measure  of  an  arm's  length 
result  within  the  meaning  of  the  best 
method  rule.  Unde-  this  provision,  any 
measure  of  profit  b  ised  on  objective 
measures  of  profita  lility  derived  from 
uncontrolled  taxpa  /ers  that  engage  in 
similar  business  ac  ivities  under  similar 
circumstances  cou  d  be  employed. 
Accordingly,  profit  level  indicators 
based  solely  on  a  c  )ntrolled  taxpayer's 
internal  data  woul<  not  be  included 
under  this  provisio  ri.  as  they  are  not 
objective  measures  of  profitability 
derived  from  transi  ctions  between 
uncontrolled  taxpa  yers. 

In  determining  a  i  arm's  length  result 
under  the  CPM.  th(  taxpayer's  average 
reported  operating  profit  for  the  year 
under  review  and  t  le  preceding  two 
taxable  years  ordin  irily  will  be 
compared  to  the  av  erage  resuh  of  the 
uncontrolled  comp  arables  for  the  same 
period.  Comparisoi  i  of  multiple  year 
averages  may  prov;  de  a  more  accurate 
reflection  of  a  taxp  lyer's  transfer  pricing 
practices  over  a  pe  iod  than  an  analysis 
based  on  a  single  y  ;ar  and  reduces  tlie 
effect  of  short-term  variations  in 
operating  profit  the  t  may  be  unrelated  to 
transfer  pricing.  If  he  taxpayer's  average 
reported  op)€rating  profit  for  this  period 
falls  outside  the  rajige  of  arm's  length 
results  determined  pursuant  to  §  1.482- 
1(e)(2)  (Determinat  on  of  arm's  length 
range),  thejdistrict  iirector  may  make  an 
adjustment.  In  mos  I  cases,  the 


adjustment  will  be  made  to  the  median 
of  the  uncontrolled  comparables  results 
for  the  taxable  year.  Adjustments  under 
section  482  for  prior  years  are  taken  into 
account  in  determining  the  tested 
party's  average  reported  operating  profit 
for  a  particular  year  if  a  final 
determination  has  been  made  with 
respect  to  such  adjustments. 

In  line  with  the  greater  emphasis  on 
comparability  under  the  final 
regulations,  §  1.482-5(c)  contains  a 
discussion  of  comparability  factors  that 
is  substantially  more  comprehensive 
than  that  contained  in  the  1993 
regulations.  Section  1.482-5(c)(2) 
describes  a  number  of  comparability 
factors  that  must  be  taken  into  account 
under  the  CPM.  In  particular,  §  1.482- 
5(c)(2)(ii)  provides  that,  while  all  the 
comparability  factors  described  in 
§  1.482-l(d)(3)  must  he  considered, 
comparability  under  tlie  CPM  is 
particularly  dependent  on  resources 
employed  and  risks  assumed.  Further, 
since  resources  and  risks  are  directly 
related  to  functions,  functional 
comparability,  while  somewhat  less 
important  than  under  the  resale  price  or 
cost  plus  methods,  also  is  an  important 
consideration  under  the  CPM. 

Section  1.482-5(c)(2)(iii)  provides 
that  product  comparability  is  not  as 
important  a  consideration  under  the 
CPM  as  it  is  under  the  cost  plus  or  resale 
price  methods.  Conversely, 
comparability  under  the  CPM  may  be 
adversely  affiected  by  other  factors  that 
have  little  effect  on  comparabiUty  under 
the  CUP  method,  such  as  management 
efficiency.  Determining  whether  such 
differences  ^ist  may  be  difficult  in 
some  cases.  As  with  any  potential 
difference,  the  regulations  provide  that 
objective  evidence,  such  as  long-term 
sales  or  executive  compensation  trends, 
is  required  in  order  to  ascertain  whether 
such  differences  exist. 

Section  1.482-5(c)(2)(iv)  provides  that 
adjustments  must  be  made  for  all 
material  differences  to  the  extent  that 
such  adjustments  improve  the  reliability 
of  the  analysis.  In  a  departure  from  the 
1993  regulations,  the  final  regulations 
provide  that  differences  in  non-interest 
bearing  liabilities  (such  as  accounts 
payable)  that  would  materially  affect 
operating  profit  generally  should  be 
reflected  by  adjustments  to  operating 
profit  to  reflect  an  imputed  interest 
charge  on  each  party's  Hability.  Such 
differences  are  more  appropriately 
reflected  by  "adjustments  to  operating 
profits  than  by  adjustments  to  operating 
assets. 

Section  1.482-5(c)(3)(ii)  requires  that 
all  items  that  have  a  material  affect  on 
the  profit  level  indicators  be  accounted 
for  consistently,  and  if  necessary  to 


obtain  this  consistency,  adjustments 
must  be  made.  An  additional  factor  that 
may  affect  reliability  under  the  CPM  is 
the  ability  to  allocate  costs  and  other 
items  between  the  relevant  business 
activity  and  the  other  activities  of  the 
controlled  taxpayer  or  the  uncontrolled 
taxpayers. 

The  definitions  of  several  items  under 
§  1.482-5(d)  are  substantially  similar  to 
the  definitions  provided  under  the  1993 
regulations. 

Section  J. 482-6 

Section  1.482-6  describes  profit  split 
methods.  This  provision,  which  was  in 
proposed  form  under  the  1993 
regulations,  has  been  finalized.  Like  the 
CPM,  profit  split  methods  may  be 
applied  to  controlled  transactions 
involving  tangible  or  intangible 
property.  The  basic  approach  of  a  profit 
split  method  is  to  estimate  an  arm's 
length  return  by  comparing  the  relative 
economic  contributions  that  the  parties 
make  to  the  success  of  a  venture,  and 
dividing  the  returns  from  that  venture 
between  them  on  the  basis  of  the 
relative  value  of  such  contributions. 
Two  profit  split  methods  are  provided: 
the  comparable  profit  split  and  the 
residual  profit  split.  In  addition  to  these 
two  methods,  the  1993  regulations 
proposed  two  other  profit  spUt  methods: 
the  capital  employed  allocation  rule  and 
other  profit  splits.  These  methods  have 
not  been  included  in  the  final 
regulations  for  the  reasons  set  forth 
below. 

Under  the  1993  regulations  taxpayers 
were  required  to  satisfy  a  number  of 
requirements  in  order  to  employ  a  profit 
split  method.  Since  a  profit  split  method 
either  wholly  or  in  part  relies  on 
internal  data  rather  than  data  derived 
from  uncontrolled  taxpayers,  other 
methods  ordinarily  will  provide  more 
reliable  measures  of  an  arm's  length 
result,  and  these  restrictions  were 
imposed  in  order  to  ensure  that  the 
profit  split  method  was  applied  only  in 
cases  where  it  was  likely  to  be  the  most 
reliable  measure  of  an  arm's  length 
result.  As  noted  previously,  these 
restrictions  were  both  procedural  and 
substantive. 

Many  commenters  objected  to  these 
restrictions.  They  observed  that, 
contrary  to  the  best  method  rule,  these 
restrictions  could  prevent  taxpayers 
from  employing  a  profit  split  method  in 
cases  where  the  method  would  be  likely 
to  provide  the  most  accurate  measure  of 
an  arm's  length  result.  In  response  to 
these  comments,  and  in  accordance 
with  the  greater  flexibility  associated 
with  the  increased  reliance  on  the  best 
method  rule,  the  final  regulations  have 
removed  these  restrictions.  In  particular. 


for  PMsons  similar  to  those  discussed 
above  under  the  CPM,  the  requirements 
that  a  profit  split  method  may  be 
applied  only  if  both  controlled 
taxpayers  own  valuable  non-routine 
intangible  property  and  that  the 
intangibles  contribute  significantly  to 
the  combined  operating  profit  derived 
from  the  relevant  business  activity,  have 
been  deleted.  Further,  the  requirement 
that  the  taxpayer  must  make  a  binding 
election  to  apply  a  profit  split  method 
also  has  been  deleted.  The  concerns-that 
these  and  other  restrictions  were 
intended  to  address  (the  possibility  that 
a  profit  split  method  would  be  used 
when  it  did  not  provide  the  most  - 
reliable  measure  of  an  arm's  length 
result)  are  addressed  by  the  more 
prominent  role  played  by  the  best 
method  rule  in  selecting  a  method. 

Section  1.482-6(c)(2)  describes  the 
comparable  profit  split  method.  It  is 
substantially  similar  to  the  comparable 
profit  split  rule  set  forth  under  the  1993 
regulations.  As  with  other  methods 
described  in  the  final  regulations,  the 
discussion  of  comparability  factors 
under  this  method  is  more 
comprehensive  than  under  the  1993 
regulations.  In  addition.  §  1.482- 
6(c)(2)(ii)(C)  identifies  several  reliability 
considerations  that  are  particularly 
pronounced  under  this  method.  These 
are  reliability  of  cost  and  income 
allocation  to  the  relevant  business 
activity  and  accounting  consistency. 
Further,  §  1.482-6(c)(2)(ii)(D)  provides 
that  if  the  data  and  assumptions  with 
respect  to  one  of  the  controlled 
taxpayers  are  significantly  more  reliable 
than  for  the  other,  a  method  relying 
solely  on  an  analysis  of  the  first 
controlled  taxpayer  ma^  be  more 
reliable  than  the  profit  split  method. 

Section  1.482-6(c)(3)  describes  the 
residual  profit  split.  Like  the  version  of 
this  method  described  in  the  1993 
regulations,  the  residual  profit  split 
determines  an  arm's  length 
consideration  in  a  two-step  process. 
First,  using  other  methods  such  as  the 
CPM,  market  returns  for  routine 
functions  are  estimated  and  allocated  to 
the  parties  that  performed  them.  The 
remaining,  residual  amount  then  is 
allocated  between  the  parties  on  the 
assumption  that  this  residual  is 
attributable  to  intangible  property 
contributed  to  the  activity  by  the 
controlled  taxpayers.  Based  on  this 
assumption,  the  residual  is  divided 
based  on  the  estimate  of  the  relative 
value  of  the  parties'  contributions  of 
such  property.  Since  fair  market  value 
of  the  intangible  property  usually  will 
iiot  be  readily  ascertainable,  the 
regulations  permit  use  of  other  measures 
of  the  relative  values  of  intangible 
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for  reasons  similar  to  those  discussed 
ahovf  under  the  CPM.  the  requirements 
that  a  profit  split  method  may  be 
applied  only  if  both  controlled 
taxpayers  own  valuable  non-routine 
intangible  property  and  that  the 
intangibles  contribute  significantly  to 
the  combined  operating  profit  derived 
from  the  relevant  business  activity,  have 
been  deleted.  Further,  the  requirement 
that  the  taxpayer  must  make  a  binding 
election  to  apply  a  profit  split  method 
also  has  been  deleted.  The  concernsthat 
these  and  other  restrictions  were 
intended  to  address  (the  possibility  that 
a  profit  split  method  would  be  used 
when  it  did  not  provide  the  most  - 
reliable  measure  of  an  arm's  length 
result)  are  addressed  by  the  more 
prominent  role  played  by  the  best 
method  rule  in  selecting  a  method. 

Section  1.482-6(c)(2)  describes  the 
comparable  profit  split  method.  It  is 
substantially  similar  to  the  comparable 
profit  split  rule  set  forth  under  the  1993 
regulations.  As  with  other  methods 
described  in  the  final  regulations,  the 
discussion  of  comparability  factors 
under  this  method  is  more 
comprehensive  than  under  the  1993 
regulations.  In  addition.  §  1.482- 
6(c)(2)(ii)(C)  identifies  several  reliability 
considerations  that  are  particularly 
pronounced  under  this  method.  These 
are  reliability  of  cost  and  income 
allocation  to  the  relevant  business 
activity  and  accounting  consistency. 
Further.  §  1.482-6(c)(2)(ii)(D)  provides 
that  if  the  data  and  assumptions  with 
respect  to  one  of  the  control  led 
taxpayers  are  significantly  more  reliable 
than  for  the  other,  a  method-relying 
solely  on  an  analysis  of  the  first 
controlled  taxpayer  may  be  more 
reliable  than  the  profit  split  method. 

Section  1.482-6(c)(3)  describes  the 
residual  profit  split.  Like  the  version  of 
this  method  described  in  the  1993 
regulations,  the  residual  profit  split 
determines  an  arm's  length 
consideration  in  a  two-step  process. 
First,  using  other  methods  such  as  the 
CPM,  market  returns  for  routine 
functions  are  estimated  and  allocated  to 
the  parties  that  performed  them.  The 
remaining,  residual  amount  then  is 
allocated  between  the  parties  on  the 
assumption  that  this  residual  is 
attributable  to  intangible  property 
contributed  to  the  activity  by  the 
controlled  taxpayers.  Based  on  this 
assumption,  the  residual  is  divided 
based  on  the  estimate  of  the  relative 
value  of  the  parties'  contributions  of 
such  property.  Since  fair  market  value 
of  the  intangible  property  usually  will 
not  be  readily  ascertainable,  the 
regulations  permit  use  of  other  measures 
of  the  relative  values  of  intangible 


property,  including  capitalized 
intangible  development  expenses. 

The  final  regulations  contain  an 
extensive  discussion  of  comparability 
and  reliability  considerations  under  this 
method.  The  comparability 
considerations  relevant  to  the  first  step 
of  the  allocation  are  analogous  to  the 
considerations  relevant  under  the 
method  employed  to  determine  this 
portion  of  the  allocation  (such  as  the 
CPM).  Since  the  second  step  ordinarily 
will  not  be  based  on  a  market 
benchmark,  the  reliability  of  this 
method  will  tend  to  be  reduced  for 
purposes  of  the  best  method  rule  as  the 
amount  of  the  residual  profit  allocated 
pursuant  to  the  second  step  increases. 

Under  the  best  method  rule,  methods 
that  determine  an  arm's  length  result 
based  on  the  results  of  transactions 
between  uncontrolled  taxpayers  are 
generally  considered  to  be  more  reliable 
than  methods  (such  as  the  residual 
profit  split)  that  only  rely  on  such 
transactions  in  part.  Therefore,  the 
results  of  the  methods  based  solely  on 
results  of  transactions  between 
uncontrolled  taxpayers  will  be  selected 
under  the  best  method  rule  unless  the 
data  necessarj'  to  apply  them  is 
relatively  incomplete  or  unreliable.  In 
this  regard  the  residual  profit  split 
generally  would  be  considered  a  method 
of  last  resort. 

Further,  §  1.482-6(c)(3}(ii)(C) 
identifies  several  other  factors  that  may 
reduce  the  reliability  of  this  method.  In 
addition  to  allocation  of  costs,  income 
and  assets,  and  accounting  consistency, 
another  factor  to  take  into  account 
under  the  residual  profit  split  is  the 
reliability  of  the  estimate  of  the  value  of 
intangible  property.  The  refiabifity  of 
this  method  could  be  particularly 
adversely  affected  if  capitalized  costs  of 
development  are  used  to  estimate  the 
value  of  intangible  property  because 
such  costs  may  bear  no  relation  to 
market  value,  calculation  of  such  costs 
may  require  allocation  of  indirect 
expenses  between  the  relevant  business 
activity  and  the  controlled  taxpayer's 
other  lines  of  business,  and  capitalizing 
costs  requires  assumptions  regarding  the 
useful  life  of  intangible  property. 

Finally.  §  1.482-6(c)(3)(ii)(D)'provides 
that  the  analysis  of  both  parties  to  the 
controlled  transaction  under  this 
method  may,  to  some  extent,  mitigate 
the  reliability  concerns  attributable  to 
the  use  of  internal  data  in  allocating  the 
residual  profit.  However,  as  under  the 
comparable  profit  split,  other  methods 
that  analyze  only  one  of  the  parties  to 
the  controlled  transaction  may  be  more 
reliable  if  the  data  and  assumptions 
regarding  one  of  the  parties  is  more 


reliable  than  the  data  and  assumptions 
regarding  the  other  party. 

As  indic:ated  previously,  the  final 
regulations  do  not  provide  for  the  use  of 
the  capital  employed  allocation  rule  or 
other  profit  splits.  The  capital  employed 
allocation  rule  generally  could  be 
applied  only  when  the  controlled 
taxpayers  were  subject  to  approximately 
equal  levels  of  risk  with  respect  to  the 
relevant  business  activity.  This 
requirement  was  imposed  because  the 
method  allocated  the  same  rate  of  return 
to  all  the  assets  employed  in  the 
relevant  business  activity.  This  result 
generally  would  be  encountered  under 
arm's  length  conditions  only  if  the 
parties  shared  all  profits  in  proportion 
to  their  risks.  With  one  exception  it  has 
not  been  possible  to  describe  a  case  in 
which  it  would  be  possible  to  conclude 
with  certainty  that  two  or  more 
controlled  taxpayers  face  equal  lev  els  of 
risk.  The  one  case  where  it  undoubtedly 
is  true  that  the  parties  face  equal  levels 
of  risk  is  where  the  parties  agree  ex  ante 
to  share  costs  and  benefits 
proportionately-  Since,  ab.sent  a  joint 
venture,  such  a  scenario  is  encountered 
rarely,  if  ever,  under  arm's  length 
conditions,  and  it  describes  a  situation 
contemplated  under  the  cost  sharing 
regulations,  the  capital  employed 
allocation  rule  has  been  deleted  from 
the  profit  split  provisions  of  the  final 
regulations.  Its  possible  role  as  a  variant 
of  the  cost  sharing  provisions  will  be 
examined  in  connection  with  the 
revision  of  those  provisions.  Comments 
are  requested  as  to  its  potential  use  as 
a  variant  of  the  cost  sharing  method. 

Finally,  the  use  of  other  profit  split 
methods  is  not  discussed  under  §  1.482- 
6  because  it  was  unnecessary  to  provide 
an  express  rule  for  use  of  other  profit 
splits  given  the  liberalized  rules  for  use 
of  unspecified  methods  under  §§  1.482- 
3  and  1.482-4.  Accordingly,  a  profit 
split  method  other  than  the  comparable 
profit  split  method  and  the  residual 
profit  split  will  be  considered  to  be  an 
unspecified  method. 

Section  K482-7,  relating  to  (ost 
sharing,  is  not  being  finalized  with  the.se 
regulations.  The  temporar>'  regulations.  . 
which  incorporate  the  text  of  the  1908 
regulations,  continue  to  apply. 
However,  final  regulations  based  on  the 
1992  proposed  regulations  are 
anticipated  in  the  near  future. 

Finally.  §  1.482-6  provides  a  number 
of  examples  illustrating  the  application 
of  the  best  method  rule  under  specific 
fact  patterns.  Like  all  tlie  examples  in 
these  regulations,  the  examples  under 
§  1.482-8  are  provided  solely  for 
purposes  of  illustrating  the  principles 
contained  in  the  text  of  the  regulations, 
and  are  not  themselves  statements  of 
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principles  not  contained  in  the  text.  The 
conclusions  reached  in  these  examples 
are  based  on  the  assumed  simplified 
facts  of  the  example,  and  should  not  be 
read  as  general  conblusions. 

Special  Analjrses 

It  has  been  deten  ained  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  n  tquired.  It  also  has 
been  determined  tli  at  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  ai  id  the  Regulatory 
Flexibihty  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  legulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  tie  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  reouiations  was 
submitted  to  the  Snail  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Informatit  in 

The  principal  au 
regulations  is  Sim 
Associate  Chief  Coiinsel 
However,  other  per  sonnel 
and  Treasury  Depai  tment 
in  their  developmei 


1  hor  of  these 
$eo,  Office  of 

(International), 
from  the  IRS 
participated 
ht. 


List  of  Sabjects 

26  CFFt  Part  1 

Income  taxes.  Retorting  and 
recordkeeping  requ  rements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amen<  Iments  to  the 
Regulations  | 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  foil  dws: 


PART  1— INCOME 


TAXES 


ty 


Paragraph  1.  The 
part  1  is  amended 
entries  for  "§1.482 
'•§1.4B2-3T",  ••§!. 
5T"  and  adding 
order  to  read  as  follbws 


authority  citation  for 

removing  the 
IT",  ••§1.482-2r', 
182-4T".'§  1.482- 
in  numerical 


entries 


Authority:  26  U.S 
1.482-1  also  issued  u 
936.  Section  1.482-2 
U.S.C  482.  Section  1 
under  26  U.S.C  482. 
issued  under  26  U.S.I 
5  also  issued  under 


2$ 

§41.482-0Tt»irough 
Par.  2.  Sections  1 

1.482-6T  are  remo\|ed 
Par.  3.  Sections  1 

1.482-6  and  1.482-|3 

as  follows: 


7805  •   •  *  Section 
der  26  U.S.C  482  and 
Iso  issued  under  26 
182-3  also  issued 
!!ection  1.482-4  also 
482.  Section  1.482- 
U.S.C  482.  •   •   • 


.482-61    [Removed]. 
482-OT  through 


482-0  through 
are  added  to  read 


§1.482-0    OutUneol  regulations  umtor  482. 

This  section  contains  maior  captions 
for  §§  1.482-1  through  1.482-8. 

Section  1 .482-1    Allocation  of  income  and 
deductions  among  taxpayers. 

(a)  In  general. 

(1)  Purpose  and  scope. 

(2)  Authority  to  make  allocations. 

(3)  Taxpayer's  use  of  section  482. 

(b)  Arm's  length  standard. 
[1]  In  general. 

(2]  Arm's  length  methods, 
(i)  Methods. 

(ii)  Selection  of  category  of  method 
applicable  to  transaction. 

(c)  Best  method  rule. 

(1)  In  generaL 

(2)  Determining  the  best  method, 
(i)  Comparability. 

(ii)  Data  and  assumptions. 

(A)  Completeness  and  accuracy  of  data. 

(B)  Reliability  of  assumptions. 

(C)  Sensitivity  of  results  to  deficiencies  in 
data  and  assumptions. 

(iii)  Confirmation  of  results  by  another 
method. 

(d)  Comparabihty. 

(1)  In  general. 

(2)  Standard  of  comparability. 

(3)  Factors  for  determining  comparability, 
(i)  Functional  analysis. 

(ii)  Contractual  terms. 

(A)  in  general. 

(B)  Identifying  contractual  terms. 
(J)  Written  agreement. 

[2)  No  written  agreement 

(C)  Examples, 
(iii)  Risk. 

(A)  In  general. 

(B)  Identification  of  party  that  bears  risk. 

(C)  Examples. 

(iv)  Economic  conditions, 
(v)  Property  or  services. 

(4)  Special  circumstances, 
(i)  Market  share  strategy. 

(ii)  Different  geographic  markets. 

(A)  In  general. 

(B)  Example. 

(C)  Location  savings. 

(D)  Example. 

(iii)  Transactions  ordinarily  not  accepted 
as  compmrables. 

(A)  In  general. 

(B)  Examples. 

(e)  Arm's  length  range. 

(1)  In  general. 

(2)  Determination  of  arm's  length  range, 
(i)  Single  method. 

(ii)  Selection  of  comparables. 
(iii)  Comparables  included  in  arm's  length 
range. 

(A)  In  general. 

(B)  Adjustment  of  range  to  increase 
reliability. 

(C)  Interquartile  range. 

(3)  Adjustment  if  taxpayer's  results  are 
outside  arm's  length  range. 

(4)  Arm's  length  range  not  prerequisite  to 
allocation. 

(5)  Examples. 

(f)  Scope  of  review. 
(1)  In  general. 

(i)  Intent  to  evade  or  avoid  tax  not  a 

prerequisite, 
(ii)  Realization  of  income  not  a 

prerequisite. 


(A)  In  general. 

(B)  Example. 

(iii)  Nonrecognition  provisions  may  not  bar 
allocation. 

(A)  In  general. 

(B)  Example. 

(iv)  Consolidated  returns. 

(2)  Rules  relating  to  determination  of  true 

taxable  income, 
(i)  Aggregation  of  transactions. 

(A)  In  general. 

(B)  Examples. 

(ii)  Allocation  based  on  taxpayer's  actual 
transactions. 

(A)  In  general. 

(B)  Example. 

(iii)  MulUple  year  data. 

(A)  In  general. 

(B)  Grcumstances  warranting 
consideration  of  multiple  year  data. 

(C)  Comparable  effect  over  comparable 
period. 

(D)  Applications  of  methods  using  muhiple 
year  averages. 

(E)  Examples. 

(iv)  Product  lines  and  statistical 

techniques, 
(v)  Allocations  apply  to  results,  not 

methods. 

(A)  In  general. 

(B)  Example. 

(g)  Collateral  adjustments  with  respect  to 
allocations  under  section  482. 

(1)  In  general. 

(2)  Correlative  allocations, 
(i)  In  general. 

(ii)  Manner  of  carrying  out  correlative 

allocation, 
(iii)  Events  triggering  correlative  allocation, 
(iv)  Examples. 

(3)  Adjustments  to  conform  accounts  to 
reflect  section  482  allocations. 

(i)  In  general, 
(ii)  Example. 

(4)  Setoffs, 
(i)  In  general. 

(ii)  Requirements, 
(iii)  Examples, 
(h)  Special  rules. 

(1 )  Small  taxpayer  safe  harbor  (Reserved). 

(2)  Effect  of  foreign  legal  restrictions, 
(i)  In  general. 

(ii)  Applicable  legal  restrictions. 

(iii)  Requirement  for  electing  the  deferred 

income  method  of  accounting, 
(iv)  Deferred  income  method  of  accounting, 
(v)  Examples. 

(3)  Coordination  with  section  936. 
(i)  Cost  sharing  under  section  936. 
(ii)  Use  of  terms. 

(i)  Definitions, 
(j)  Effective  dates. 

Section  1.482-2    Determination  of  taxable 
income  in  specific  situations. 

(a)  Loans  or  advances. 
(1)  Interest  on  bona  fide  indebtedness, 
(i)  In  general. 

(ii)  Application  of  paragraph  (a)  of  this 
section. 

(A)  Interest  on  bona  fide  indebtedness. 

(B)  Alleged  indebtedness. 

(iii)  Period  for  which  interest  shall  be 

charged. 
(A)  General  rule. 


(B)  Exception  for  certain  intercompany 
transactions  in  the  ordinary  course  of 
business. 

(C)  Exception  for  trade  or  business  of 
debtor  member  located  outside  the 
United  States. 

(D)  Exception  for  regular  trade  practice  of 
creditor  member  or  others  in  creditor's 
industry. 

(E)  Exception  for  property  purchased  for 
resale  in  a  foreign  couutr>-. 

(1)  General  rule. 

{2)  Interest-free  period. 

{3)  Average  collection  period. 

(4)  Illustration. 

(iv)  Payment;  book  entries. 

(2)  Arm's  length  interest  rate, 
(i)  In  general. 

(ii)  Funds  obtained  at  situs  of  borrower, 
(iii)  Safe  haven  interest  rates  for  certain 

loans  and  advances  made  after  May  8. 

1986. 

(A)  Applicability. 
(;)  General  rule. 

[2]  Grandfather  ryle  for  existing  loans. 

(B)  Safe  haven  interest  rate  based  on 
applicable  Federal  rate. 

(C)  Applicable  Federal  rate. 

(D)  Lender  in  business  of  making  loans. 

(E)  Foreign  currency  loans. 

(3)  Coordination  with  interest  adjustments 
required  under  certain  other  Internal 
Revenue  Code  sections. 

(4)  Examples. 

(b)  Performance  of  ser\'ices  for  another. 

(1)  General,  rule. 

(2)  Benefit  test. 

(3)  Arm's  length  charge. 

(4)  Costs  or  deductions  to  be  taken  into 
account. 

(5)  Costs  and  deductions  not  to  be  taken 
into  account. 

(6)  Methods. 

(7)  Certain  services. 

(8)  Services  rendered  in  connection  with 
the  transfer  of  property. 

(c)  Use  of  tangible  property. 

(1)  General  rule. 

(2)  Arm's  length  charge, 
(i)  In  general. 

(ii)  Safe  haven  rental  charge, 
(iii)  Subleases. 

(d)  Transfer  of  property. 

Section  1.482-3    Methods  to  determine 
taxable  income  in  connection  with  a  transfer 
of  tangible  property. 

(a)  In  general. 

(b)  Comparable  uncontrolled  price  method. 

(1)  In  generaL 

(2)  Comparability  and  reliability 
considerations. 

(i)  In  general, 
(ii)  Comparability. 

(A)  In  general. 

(B)  Adjustments  for  differences  between 
controlled  and  uncontrt)lled 
transactions. 

(iii)  Data  and  assumptions. 

(3)  Arm's  length  range. 

(4)  Examples. 

(5)  Indirect  evidence  of  comparable 
uncontrolled  transactions. 

(i)  In  general, 
(ii)  Limitations. 
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(B)  Exception  for  certain  intercompany 
transactions  in  the  ordinary  course  of 
business. 

(C)  Exception  for  trade  or  business  of 
debtor  member  located  outside  the 
United  States. 

(D)  Exception  for  regular  trade  practice  of 
creditor  member  or  others  in  creditor's 
industry. 

(E)  Exception  for  property  purchased  for 
resale  in  a  foreign  country. 

(1)  General  rule. 

(2)  Interest-free  period. 

{3]  Average  collection  period. 

[4]  Illustration. 

(iv)  Payment;  book  entries. 

(2)  Arm's  length  interest  rate. 

(i)  In  general. 

(ii)  Funds  obtained  at  situs  of  borrower. 

(iii)  Safe  haven  interest  rates  for  certain 

loans  and  advances  made  after  May  8. 

1986. 

(A)  Appticability- 
(j)  General  rule. 

(2)  Grandfather  rule  for  existing  loans. 

(B)  Safe  haven  interest  rate  based  on 
applicable  Federal  rate. 

(C)  Applicable  Federal  rate. 

(D)  Lender  in  business  of  making  loans. 

(E)  Foreign  currency  loans. 

(3)  Coordination  with  interest  adjustments 
required  under  certain  other  Internal 
Revenue  Code  sections. 

(4)  Examples. 

(b)  Performance  of  scr\'ices  for  another. 

(1)  General,  rule. 

(2)  Benefit  test. 

(3)  Arm's  length  charge. 

(4)  Costs  or  deductions  to  be  taken  info 
account. 

(5)  Costs  and  deductions  not  to  be  taken 
into  account. 

(6)  Methods. 

(7)  Certain  services. 

(8)  Services  rendered  in  connection  with 
the  transfer  of  property. 

(t)  Use  of  tangible  property. 

(1)  General  rule. 

(2)  Arm's  length  charge. 
(!)  In  general. 

(ii)  Safe  haven  rental  charge 
(iii)  Subleases, 
(d)  Transfer  of  property. 

Section  1.482-3    Methods  to  determine 
taxable  income  in  connection  with  a  tmnsft'r 
of  tangible  property. 

(a)  In  general. 

(b)  Comparable  uncontrolled  price  method. 

( 1 )  In  general. 

(2)  Comparability  and  reliability 
considerations. 

(i)  In  general, 
(ii)  Comparability. 

(A)  In  general. 

(B)  Adjustments  for  differences  between 
controlled  and  uncontrolled 
transactions. 

(iii)  Data  and  assumptions. 

(3)  Arm's  length  range. 

(4)  Examples. 

(5)  Indirect  evidence  of  comparable 
uncontrolled  transactions. 

(i)  In  general, 
(ii)  Limitations. 


(iii)  Examples. 

(c)  Resale  price  method. 

(1)  In  general. 

(2)  Determination  of  arm's  length  price, 
(i)  In  general. 

(ii)  Applicable  resale  price, 
(iii)  Appropriate  gross  profit, 
(iv)  Arm's  length  range. 

(3)  Comparability  and  reliability 
considerations. 

(i)  In  general. 

(ii)  Comparability. 

(A)  Functional  comparability. 

(B)  Other  comparability'  factors. 

((;)  Adjustments  for  differences  lirtxM-cn 

controlled  and  uncontrolled 

transactions. 
(D)  Sales  agent, 
(iii)  Data  and  assumptions. 

(A)  In  general. 

(B)  Consistency  in  accounting. 

(4)  Examples. 

(d)  Cost  plus  method. 
(1 1  In  general. 

(2)  Determination  of  arm's  length  price, 
(i)  In  general. 

(ii)  Appropriate  gross  profit, 
(iii)  Arm's  length  range. 

(3)  Comparability  and  reliability 
considerations. 

(i)  In  general. 

(ii)  Comparability. 

[A]  Functional  comparability 

(B)  Other  comparability  factors. 

(c:)  Adjustments  for  differences  Uitwc^en 

controlled  and  uncontrolled 

transactions. 
(D)  Purchasing  agent, 
(iii)  Data  and  assumptions. 

(A)  In  general. 

(B)  Consistency  in  accounting. 

(4)  Examples. 

(k)  Unspecified  methods. 

(1)  In  general 

(2)  Example. 

(fl  Coordination  with  intangible  profierty 
rules. 

Section!  .4B2-4     Methods  to  determine 
taxable  income  in  connection  with  a  tmnsfer 
of  intangible  property. 

(a)  In  general. 

(b)  Definition  of  intangible. 

(r)  Comparable  uncontrolled  transa<  tion 
method. 

(1)  In  general. 

(2)  Comparability  and  reliability 
considerations. 

(i)  In  general, 
(ii)  Reliability, 
(iii)  Comparability. 

(A)  In  general. 

(B)  Factors  to  be  considered  in  determining 
comparability. 

(7)  Comparable  intangible  property. 

(2)  Comfiarable  circumstances, 
(iv)  Data  and  assumptions. 

(3)  Arm's  length  range. 

(4)  Examples. 

(d)  Unspecified  methods. 

(1)  In  general. 

(2)  Exampla 

(e)  Coordination  with  tangible  property  rules 

(f)  Special  rules  for  transfers  of  Intangible 

property, 
(t )  Form  of  consideration. 


(2)  Periodic  adjustments, 
(i)  General  rule. 

(ii)  Exceptions. 

(A)  Transactions  Involving  the  same 
intangible. 

(B)  Transactions  involving  comparable 
intangible. 

(C)  Methods  other  than  comparable 
uncontrolled  transaction. 

(D)  Extraordinary  events. 

(E)  Five-year  period, 
(iii)  Examples. 

(3)  Ownership  of  intangible  property, 
(i)  In  general. 

(ii)  Identification  of  the  owner. 

(A)  Legally  protected  intangible  property 

(B)  Intangible  property  that  is  not  legally 
protected. 

(iii)  Allocations  with  respect  to  assistance 

provided  to  the  owner, 
(ivj  Examples. 

(4)  Consideration  not  artificially  limited. 

(5)  Lump  sum  payments, 
(i)  In  general. 

(ii)  Exceptions, 
(iii]  Example. 

Section  1 .462-5    Comparable  profits 
method. 

(a)  In  general. 

(b)  Determination  of  arm's  length  result. 

(1)  In  general. 

(2)  Tested  party, 
(i)  In  general. 

(ii)  Adjustments  for  tested  party 

(3)  Arms  length  range. 

(4)  Profit  level  indicators. 

(i)  Rate  of  return  on  capital  employixl. 

(ii)  Financial  ratios. 

(iii)  Other  profit  level  indicators. 

(c)  Comparability  and  reliability 

considerations. 

(1)  In  general. 

(2)  Comparability 
(i)  In  general. 

(ii)  Functional,  risk  and  resource 

comparability, 
(iiil  Other  comparabilit>'  factors 
(iv)  Adjustments  for  differences  betwe<!n 

tested  party  and  the  uncontrolled 

taxpayers. 

(3)  Data  and  assumptions, 
(i)  In  general. 

(ii)  Consistency  in  accounting, 
(iii)  Allocations  between  the  relevant 
business  activity  and  other  activities. 

(d)  Definitions. 

(e)  Examples. 

Section  1 .  482-6    Profit  split  method. 

(a)  In  general. 

(b)  Appropriate  share  of  profits  and  losses. 

(c)  Application. 

(1)  In  general. 

(2)  Comparable  profit  split 
(i)  In  general. 

(ii)  Comparability  and  reliability 
considerations. 

(A)  In  general. 

(B)  Comparability. 
(7)  In  general. 

(2)  Adjustments  for  differences  between 
the  controlled  and  uncontrolled 
taxpayers. 

(C;)  Data  and  assumptions. 

(D)  Other  factors  affecting  reliability. 
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(3)  Residual  profit  s^lit. 
(i)  In  general.  i 

(A)  Allocate  incomejto  routine 
contributions.       I 

(B)  Allocate  residuaj  profit, 
(ii)  Comparability  a*d  reliability 

considerations. 

(A)  In  general. 

(B)  Comparability. 

(C)  Data  and  assumptions. 

(D)  Other  factors  aff  (cting  reliability, 
(iii)  Example. 

Section  1.482-7T    Sh  mng  of  costs  and  risks. 

Section  J .  482-6    Exa  nples  of  the  best 
method  rule. 

(a)  In  general. 

(b)  Examples. 

§1.482-1    Allocation 
deductions  among  taxpayers. 

(a)  In  general — ( I  Purpose  and  scope. 
The  purpose  of  sect  on  482  is  to  ensure 
that  taxpayers  clear  y  reflect  income 
attributable  to  conti  oiled  transactions, 
and  to  prevent  the  avoidance  of  taxes 
with  respect  to  sucl  transactions. 
Section  482  places  )  i  controlled  taxpayer 
on  a  tax  parity  with  an  uncontrolled 
taxpayer  by  determ  ning  the  true  taxable 
income  of  the  contDlled  taxpayer.  This 
§  1.482-1  sets  forth  general  principles 
and  guidelines  to  b<  followed  under 
section  482.  Sectioii  1.482-2  provides 
rules  for  the  determination  of  the  true 
taxable  income  of  controlled  taxpayers 
in  specific  situation  s,  including 
controlled  transacti  ms  involving  loans 
or  advances,  services,  and  property. 
Sections  1.482-3  through  1.482-6 
elaborate  on  the  rul  js  that  apply  to 
controlled  transacti  3ns  involving 
property.  Section  1.482-7T  sets  forth 
the  cost  sharing  provisions.  Finally, 
§  1.482-6  provides  jxamples  illustrating 
the  application  of  t]  le  best  method  rule. 

(2)  Authority  to  n  take  allocations.  The 
district  director  ma  '  make  allocations 
between  or  among  t  le  members  of  a 
controlled  group  if  i  controlled  taxpayer 
has  not  reported  its  true  taxable  income. 
In  such  case,  the  di  itrict  director  may 
allocate  income,  de  iuctions,  credits, 
allowances,  basis,  c  r  any  other  item  or 
element  affecting  ta  >cable  income 
(referred  to  as  alloc  itions).  The 
appropriate  allocati  on  may  take  the 
form  of  an  increase  or  decrease  in  any 
relevant  amount. 

(3)  Taxpayer's  us^  of  section  482.  If 
necessary  to  reflect  an  arm's  length 
result,  a  controlled  axpayer  may  report 
on  a  timely  filed  U.  5.  income  tax  return 
(including  extensio  is)  the  results  of  its 
controlled  transacti  ans  based  upon 
prices  different  fron  those  actually 
charged.  Except  as  )rovided  in  this 
paragraph,  section    82  grants  no  other 
right  to  a  controllef  taxpayer  to  apply 
the  provisions  of  se  :tion  482  at  will  or 


to  compel  the  district  director  to  apply 
such  provisions.  Therefore,  no  untimely 
or  amended  returns  will  be  permitted  to 
decrease  taxable  income  based  on 
allocations  or  other  adjustments  with 
respect  to  controlled  transactions.  See 
§  1.6662-6T(a)(2)  or  successor 
regulations. 

(b)  Arm's  length  standard — (1)  In 
general.  In  determining  the  true  taxable 
income  of  a  controlled  taxpayer,  the 
standard  to  be  applied  in  every  case  is 
that  of  a  taxpayer  dealing  at  arm's  length 
with  an  uncontrolled  taxpayer.  A 
controlled  transaction  meets  the  arm's 
length  standard  if  the  results  of  the 
transaction  are  consistent  with  the 
results  that  would  have  been  realized  if 
uncontrolled  taxpayers  had  engaged  in 
the  same  transaction  under  the  same 
circumstances  (arm's  length  result). 
However,  because  identical  transactions 
can  rarely  be  located,  whether  a 
transaction  produces  an  arm's  length 
result  generally  will  be  determined  by 
reference  to  the  results  of  comparable 
transactions  under  comparable 
circumstances.  See  §  1.482-1  (d)(2) 
(Standard  of  comparability).  Evaluation 
of  whether  a  controlled  transaction 
produces  an  arm's  length  result  is  made 
pursuant  to  a  method  selected  under  the 
best  method  rule  described  in  §  1 .482- 
1(c). 

(2)  Arm's  length  methods — (i) 
Methods.  Sections  1.482-2  through 
1.482-6  provide  specific  methods  to  be 
used  to  evaluate  whether  transactions 
between  or  among  members  of  the 
controlled  group  satisfy  the  arm's  length 
standard,  and  if  they  do  not,  to 
determine  the  arm's  length  result. 

(ii)  Selection  of  category  of  method 
applicable  to  transaction.  The  methods 
listed  in  §  1.482-2  apply  to  different 
types  of  transactions,  such  as  transfers 
of  property,  services,  loans  or  advances, 
and  rentals.  Accordingly,  the  method  or 
methods  most  appropriate  to  the 
calculation  of  arm's  length  results  for 
controlled  transactions  must  be 
selected,  and  different  methods  may  be 
applied  to  interrelated  transactions  if 
such  transactions  are  most  reliably 
evaluated  on  a  separate  basis.  For 
example,  if  services  are  provided  in 
connection  with  the  transfer  of  property, 
it  may  be  appropriate  to  separately 
apply  the  methods  applicable  to 
services  and  property  in  order  to 
determine  an  arm's  length  result.  But 
see  §  1.482-l(f)(2)(i)  (Aggregation  of 
transactions).  In  addition,  other 
applicable  provisions  of  the  Code  may 
affect  the  characterization  of  a 
transaction,  and  therefore  affect  the 
methods  applicable  under  section  482. 
See  for  example  section  467. 


(c)  Best  method  rule — (1)  In  general. 
The  arm's  length  result  of  a  controlled 
transaction  must  be  determined  under 
the  method  that,  under  the  facts  and 
circumstances,  provides  the  most 
reliable  measure  of  an  arm's  length 
result.  Thus,  there  is  no  strict  priority  of 
methods,  and  no  method  will  invariably 
be  considered  to  be  more  reliable  than 
others.  An  arm's  length  result  may  be 
determined  under  any  method  without 
establishing  the  inapplicability  of 
another  method,  but  if  another  method 
subsequently  is  shown  to  produce  a 
more  reliable  measure  of  an  arm's  length 
result,  such  other  method  must  be  used. 
Similarly,  if  two  or  more  applications  of 
a  single  method  provide  inconsistent 
results,  the  arm's  length  result  must  be 
determined  under  the  application  that, 
under  the  facts  and  circumstances, 
provides  the  most  reUable  measure  of  an 
arm's  length  result.  See  §  1.482-8  for 
examples  of  the  application  of  the  best 
method  rule. 

(2)  Determining  the  best  method.  Data 
based  on  the  results  of  transactions 
between  unrelated  parties  provides  the 
most  objective  basis  for  determining 
whether  the  results  of  a  controlled 
transaction  are  arm's  length.  Thus,  in 
determining  which  of  two  or  more 
available  methods  (or  applications  of  a 
single  method)  provides  the  most 
reliable  measure  of  an  arm's  length 
result,  the  two  primary  factors  to  take 
into  account  are  the  degree  of 
comparability  between  the  controlled 
transaction  (or  taxpayer)  and  any 
uncontrolled  comparables,  and  the 
quality  of  the  data  and  assumptions 
used  in  the  analysis.  In  addition,  in 
certain  circumstances,  it  also  may  be 
relevant  to  consider  whether  the  results 
of  an  analysis  are  consistent  with  the 
results  of  an  analysis  under  another 
method.  These  factors  are  explained  in 
paragraphs  (c)(2)(i).  (ii),  and  (iii)  of  this 
section. 

(i)  Comparability.  The  relative 
rehability  of  a  method  based  on  the 
results  of  transactions  between 
unrelated  parties  depends  on  the  degree 
of  comparability  between  the  controlled 
transaction  or  taxpayers  and  the 
uncontrolled  comparables,  taking- into 
account  the  factors  described  in  §  1 .482- 
1(d)(3)  (Factors  for  determining 
comparability),  and  after  making 
adjustments  for  differences,  as  described 
in  §  1.482-l(d)(2)  (Standard  of 
comparability).  As  the  degree  of 
comparability  increases,  the  number 
and  extent  of  potential  differences  that 
could  render  the  analysis  inaccurate  is 
reduced.  In  addition,  if  adjustments  are 
made  to  increase  the  degree  of 
comparability,  the  number,  magnitude, 
and  reliability  of  those  adjustments  will 


affect  the  reliability  of  the  results  of  the 
analysis.  Thus,  an  analysis  under  the 
comparable  uncontrolled  price  method 
wrill  generally  be  more  reliable  than 
analyses  obtained  under  other  methods 
if  the  analysis  is  based  on  closely 
comparable  uncontrolled  transactions, 
because  such  an  analysis  can  be 
expected  to  achieve  a  higher  degree  of 
comparability  and  be  susceptible  to 
fewer  differences  than  analyses  under 
other  methods.  See  §  1.482- 
3(b)(2)(ii)(A).  An  analysis  will  be 
relatively  less  reliable,  however,  as  the 
uncontrolled  transactions  become  less 
comparable  to  the  controlled 
transaction. 

(ii)  Data  and  assumptions.  Whether  a 
method  provides  the  most  reliable 
measure  of  an  arm's  length  result  also 
depends  upon  the  completeness  and 
accuracy  of  the  underlying  data,  the 
reliabihty  of  the  assumptions,  and  the 
sensitivity  of  the  results  to  possible 
deficiencies  in  the  data  and 
assumptions.  Such  factors  are 
particularly  relevant  in  evaluating  the 
degree  of  comparability  between  the 
controlled  and  uncontrolled 
transactions.  These  factors  are  discussed 
in  paragraphs  (c)(2)(ii)  (A),  (B),  and  (C) 
of  this  section. 

(A)  Completeness  and  accuracy  of 
data.  The  completeness  and  accuracy  of 
the  data  affects  the  ability  to  identify 
and  quantify  those  factors  that  would 
affect  the  result  under  any  particular 
method.  For  example,  the  completeness 
and  accuracy  of  data  will  determine  the 
extent  to  Which  it  is  possible  to  identify 
differences  between  the  controlled  and 
uncontrolled  transactions,  and  the 
rehability  of  adjustments  that  are  made 
to  account  for  such  differences.  An 
analysis  will  be  relatively  more  reliable 
as  the  completeness  and  accuracy  of  the 
data  increases. 

(B)  Reliability  of  assumptions.  All 
methods  rely  on  certain  assumptions. 
The  reliabihty  of  the  results  derived 
from  a  method  depends  on  the 
soundness  of  such  assumptions.  Some 
assumptions  are  relatively  reliable.  For 
example,  adjustments  for  differences  in 
payment  terms  between  controlled  and 
uncontrolled  transactions  may  be  based 
on  the  assumption  that  at  arm's  length 
such  differences  would  lead  to  price 
differences  that  reflect  the  time  value  of 
money.  Although  selection  of  the 
appropriate  interest  rate  to  use  in 
making  such  adjustments  involves  some 
judgement,  the  economic  analysis  on 
which  the  assumption  is  based  is 
relatively  sound.  Other  assumptions 
may  be  less  reliable.  For  example,  the 
residual  profit  split  method  may  be 
based  on  the  assumption  that 
capitalized  intangible  development 
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affect  the  reliability  of  the  results  of  the 
analysis.  Thus,  an  analysis  under  the 
comparable  uncontrolled  price  method 
will  generally  be  more  reliable  than 
analyses  obtained  under  other  methods 
if  the  analysis  is  based  on  closely 
comparable  uncontrolled  transactions, 
because  such  an  analysis  can  be 
expected  to  achieve  a  higher  degree  of 
comparability  and  be  susceptible  to 
fewer  differences  than  analyses  under 
other  methods.  See  §  1.482- 
3a)){2)(ii)(A).  An  analysis  will  be 
relatively  less  reliable,  however,  as  the 
uncontrolled  transactions  become  less 
comparable  to  the  controlled 
transaction. 

(ii)  Data  and  assumptions.  Whether  a 
method  provides  the  most  reliable 
measure  of  an  arm's  length  result  also 
depends  upon  the  completeness  and 
accuracy  of  the  underlying  data,  the 
reJiabihty  of  the  assumptions,  and  the 
sensitivity  of  the  results  to  possible 
deficiencies  in  the  data  and 
asstunptions.  Such  factors  are 
particularly  relevant  in  evaluating  the 
degree  of  comparability  between  the 
controlled  and  uncontrolled 
transactions.  These  factors  are  discussed 
in  paragraphs  (c)(2)(ii)  (A),  (B).  and  (C) 
of  this  section. 

(A)  Completeness  and  accuracy  of 
data.  The  completeness  and  accuracy  of 
the  data  affects  the  ability  to  identify 
and  quantify  those  factors  that  would 
affect  the  result  under  any  particular 
method.  For  example,  the  completeness 
and  accuracy  of  data  will  determine  the 
extent  to  Which  it  is  possible  to  identify 
differences  between  the  controlled  and 
uncontrolled  transactions,  and  the 
reliability  of  adjustments  that  are  made 
to  account  for  such  differences.  An 
analysis  will  be  relatively  more  reliable 
as  the  completeness  and  accuracy  of  the 
data  increases. 

(B)  Reliability  of  assumptions.  All 
methods  rely  on  certain  assumptions. 
The  reliability  of  the  results  derived 
from  a  method  depends  on  the 
soundness  of  such  assumptions.  Some 
assumptions  are  relatively  reliable.  For 
example,  adjustments  for  differences  in 
payment  terms  between  controlled  and 
uncontrolled  transactions  may  be  based 
on  the  assumption  that  at  arm's  length 
such  differences  would  lead  to  price 
differences  that  reflect  the  time  value  of 
money.  Although  selection  of  the 
appropriate  interest  rate  to  use  in 
making  such  adjustments  involves  some 
judgement,  the  economic  analysis  on 
which  the  assumption  is  based  is 
relatively  sound.  Other  assumptions 
may  be  less  reliable.  For  example,  the 
residual  profit  split  method  may  be 
based  on  the  assumption  that 
capitalized  intangible  development 


expenses  reflect  the  relative  value  of  the 
intangible  property  contributed  by  each 
party.  Because  the  costs  of  developing 
an  intangible  may  not  be  related  to  its 
market  value,  the  soundness  of  this 
assumption  will  affect  the  reliability  of 
the  results  derived  fi-om  this  method. 

(C)  Sensitivity  of  results  to 
deficiencies  in  data  and  assumptions. 
Deficiencies  in  the  data  used  or 
assumptions  made  may  have  a  greater 
effect  on  some  methods  than  others.  In 
particular,  the  reliability  of  some 
methods  is  heavily  dependent  on  the 
similarity  of  property  or  services 
involved  in  the  controlled  and 
uncontrolled  transaction.  For  certain 
other  methods,  such  as  the  resale  price 
method,  the  analysis  of  the  extent  to 
which  controlled  and  uncontrolled 
taxpayers  undertake  the  same  or  similar 
functions,  employ  similar  resources, 
and  bear  similar  risks  is  particularly 
important.  Finally,  under  other 
methods,  such  as  the  profit  split 
method,  defining  the  relevant  business 
activity  and  appropriate  allocation  of 
costs,  income,  and  assets  may  be  of 
particular  importance.  Therefore,  a 
difference  between  the  controlled  and 
uncontrolled  transactions  for  which  an 
accurate  adjustment  cannot  be  made 
may  have  a  greater  effect  on  the 
reliability  of  the  results  derived  under 
one  method  than  the  results  derived 
under  another  method.  For  example, 
differences  in  management  efficiency 
may  have  a  greater  effect  on  a 
comparable  profits  method  analysis 
than  on  a  comparable  uncontrolled 
price  method  analysis,  while  differences 
in  product  characteristics  will 
ordinarily  have  a  greater  effect  on  a 
comparable  uncontrolled  price  method 
analysis  than  on  a  comparable  profits 
method  analysis. 

(iii)  Confirmation  of  results  by 
another  method.  If  two  or  more  methods 
produce  inconsistent  results,  the  best 
method  rule  will  be  applied  to  select  the 
method  that  provides  the  most  reliable 
measure  of  an  arm's  length  result.  If  the 
best  method  rule  does  not  clearly 
indicate  which  method  should  be 
selected,  an  additional  factor  that  may 
be  taken  into  account  in  selecting  a 
method  is  whether  any  of  the  competing 
methods  produce  results  that  are 
consistent  with  the  results  obtained 
from  the  appropriate  application  of 
another  method.  Further,  in  evaluating 
different  applications  of  the  same 
method,  the  fact  that  a  second  method 
(or  another  application  of  the  first 
method)  produces  results  that  are 
consistent  with  one  of  the  competing 
apnlications  may  be  taken  into  account. 

(d)  Comparability — (1)  In  general. 
Whether  a  controlled  transaction 


produces  an  arm's  length  result  is 
generally  evaluated  by  comparing  the 
results  of  that  transaction  to  results 
realized  by  uncontrolled  taxpayers 
engaged  in  comparable  transactions 
under  compwra'ble  circumstances.  For 
this  purpose,  the  compiarability  of 
transactions  and  circumstances  must  be 
evaluated  considering  all  factors  that 
could  affect  prices  or  profits  in  arm's 
length  dealings  (comparability  factors). 
While  a  specific  comparability  factor 
may  be  of  particular  importance  in 
applying  a  method,  each  method 
requires  analysis  of  all  of  the  factors  that 
"affect  comparability  under  that  method. 
Such  factors  include  the  following — 
(i)  Functions; 
(ii)  Contractual  terms; 
(iii)  Risks; 

(iv)  Economic  conditions;  and 
(v)  Property  or  services. 
(2)  Standard  of  comparability.  In 
order  to  be  considered  comparable  to  a 
controlled  transaction,  an  uncontrolled 
transaction  need  not  be  identical  to  the 
controlled  transaction,  but  must  be 
sufficiently  similar  that  it  provides  a 
reliable  measure  of  an  arm's  length 
result.  If  there  are  material  differences 
between  the  controlled  and 
uncontrolled  transactions,  adjustments 
must  be  made  if  the  effect  of  such 
differences  on  prices  or  profits  can  be 
ascertained  with  sufficient  accuracy  to 
improve  the  reliability  of  the  results.  For 
purposes  of  this  section,  a  material 
difference  is  one  that  would  materially 
affect  the  measure  of  an  arm's  length 
result  under  the  method  being  applied. 
If  adjustments  for  material  differences 
cannot  be  made,  the  uncontrolled 
transaction  may  be  used  as  a  measure  of 
an  arm's  length  result,  but  the  reliability 
of  the  analysis  will  be  reduced. 
Generally,  such  adjustments  must  be 
made  to  the  results  of  the  uncontrolled 
comparable  and  must  be  based  on 
commercial  practices,  economic 
principles,  or  statistical  analyses.  The 
extent  and  reliability  of  any  adjustments 
wrill  affect  the  relative  reliability  of  the 
analysis.  See  §  1.482-l(c)(l)  (Best 
method  rule).  In  any  event,  unadjusted 
industry  average  returns  themselves 
cannot  establish  arm's  length  results. 

(3)  Factors  for  determining 
comparability.  The  comparability 
factors  listed  in  §  1.482-l(d)(l)  are 
discussed  in  this  section.  Each  of  these 
factors  must  be  considered  in 
determimng  the  degree  of  comparability 
between  transactions  or  taxpayers  and 
the  extent  to  which  comparability 
adjustments  may  be  necessary.  In 
addition,  in  certain  cases  involving 
special  circumstances,  the  rules  under 
paragraph  (d)(4)  of  this  section  must  be 
considered. 


34992 


Federal  Register  /  Vol.  59.  No.  130  /  Friday.  July  8.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol. 


(i)  Functional  anc^ysis.  Determining 
the  degree  of  comparability  between 
controlled  and  uncontrolled 
transactions  requires  a  comparison  of 
the  functions  performed,  and  associated 
resources  employedi  by  the  taxpayers  in 
each  transaction.  Ti^is  comparison  is 
based  on  a  functional  analysis  that 
identifies  and  comp  ires  the 
economically  signif  cant  activities 
undertaken,  or  to  he  undertaken,  by  the 
taxpayers  in  both  controlled  and 
uncontrolled  transai  :tions.  A  functional 
analysis  should  also  include 
consideration  of  the  resources  that  are 
employed,  or  to  be  employed,  in 
conjunction  with  th  j  activities 
undertaken,  includi  ig  consideration  of 
the  type  of  assets  us  id,  such  as  plant 
and  equipment,  or  t  le  use  of  valuable 
intangibles.  A  funct  onal  analysis  is  not 
a  pricing  method  and  does  not  itself 
determine  the  arm's  length  result  for  the 
controlled  transactit  in  under  review. 
Functions  that  may  need  to  be 
accounted  for  in  determining  the 
comparability  of  two  transactions 
include — 

(A)  Research  and  levelopment; 

(B)  Product  desigi  i  and  engineering: 

(C)  Manufacturing .  production  and 
process  engineering 

(D)  Product  fabric  ition.  extraction, 
and  assembly; 

(E)  Purchasing  an  1  materials 
management; 

(F)  Marketing  and  distribution 
functions,  including  inventory 
management,  warra  ity  administration, 
and  advertising  acti  .ities; 

(G)  Transportatioi  i  and  warehousing; 
and 

(H)  Managerial,  le  ^al,  accounting  and 
finance,  credit  and  <  ollection.  training, 
and  personnel  manegement  services. 

(ii)  Contractual  te  -ms — (A)  In  general. 
Determining  the  de(  ree  of  comparability 
between  the  control  ed  and 
uncontrolled  transai  :tions  requires  a 
comparison  of  the  s  gniflcant 
contractual  terms  th  at  could  affect  the 
results  of  the  two  tr<  nsactions.  These 
terms  include — 

(1)  The  form  of  cc  nsideration  charged 
orpaid; 

(2)  Sales  or  purch  ise  volume; 

(J)  The  scope  and  terms  of  warranties 
provided; 

(4)  Rights  to  updates,  revisions  or 
modifications; 

(5)  The  duration  df  relevant  license, 
contract  or  other  agi  eements.  and 
termination  or  renej  otiation  rights; 

(6)  Collateral  tran  tactions  or  ongoing 
business  relationshi  is  between  the 
buyer  and  the  seller  including 
arrangements  for  th(  i  provision  of 
ancillary  or  subsidiary  services;  and 

(7)  Extension  of  c  edit  and  payment 
terms.  Thus,  for  exannple.  if  the  time  for 


payment  of  the  amount  charged  in  a 
controlled  transaction  differs  from  the 
time  for  payment  of  the  amount  charged 
in  an  uncontrolled  transaction,  an 
adjustment  to  reflect  the  difference  in 
payment  terms  should  be  made  if  such 
difference  would  have  a  material  effect 
on  price.  Such  comparability 
adjustment  is  required  even  if  no 
interest  would  be  allocated  or  imputed 
under  §  1.482-2(a)  or  other  applicable 
provisions  of  the  Internal  Revenue  Code 
or  regulations. 

(B)  Identifying  contractual  terms — (i) 
Written  agreement.  The  contractual 
terms,  including  the  consequent 
allocation  of  risks,  that  are  agreed  to  in 
wTiting  before  the  transactions  are 
entered  into  will  be  respected  if  such 
terms  are  consistent  with  the  economic 
substance  of  the  underlying 
transactions.  In  evaluating  economic 
substance,  greatest  weight  will  be  given 
to  the  actual  conduct  of  the  parties,  and 
the  respective  legal  rights  of  the  parties 
(see.  for  example,  §  1.482^(f)(3) 
(Ownership  of  intangible  property)).  If 
the  contractual  terms  are  inconsistent 
with  the  economic  substance  of  the 
underlying  transaction,  the  district 
director  may  disregard  such  terms  and 
impute  terms  that  are  consistent  with 
the  economic  substance  of  the 
transaction. 

[2]  No  vsritten  agreement.  In  the 
absence  of  a  written  agreement,  the 
district  director  may  impute  a 
contractual  agreement  between  the 
controlled  taxpayers  consistent  with  the 
economic  substance  of  the  transaction. 
In  determining  the  economic  substance 
of  the  transaction,  greatest  weight  will 
be  given  to  the  actual  conduct  of  the 
parties  and  their  respective  legal  rights 
(see.  for  example.  §  1.482-4{f)(3) 
(Ownership  of  intangible  property)).  For 
example,  if,  without  a  written 
agreement,  a  controlled  taxpayer 
operates  at  full  capacity  and  regularly 
sells  all  of  its  output  to  another  member 
of  its  controlled  group,  the  district 
director  may  impute  a  purchasing 
contract  firom  the  course  of  conduct  of 
the  controlled  taxpayers,  and  determine 
that  the  producer  bears  little  risk  that 
the  buyer  will  fail  to  purchase  its  full 
output.  Further,  if  an  established 
industry  convention  or  usage  of  trade 
assigns  a  risk  or  resolves  an  issue,  that 
convention  or  usage  will  be  followed  if 
the  conduct  of  tlie  taxpayers  is 
consistent  with  it.  See  UCC  1-205.  For 
example,  unless  otherwise  agreed, 
payment  generally  is  due  at  the  time 
and  place  at  which  the  buyer  is  to 
receive  goods.  See  UCC  2-310. 

(C)  Examples.  The  following 
examples  illustrate  this  paragraph 
(d)(3)(ii). 


Example  1 — Differences  in  volume.  USP.  a 
United  States  agricultural  exporter,  regularly 
buys  transportation  services  from  FSub,  its 
foreign  subsidiary,  to  ship  its  products  from 
the  United  States  to  overseas  markets. 
Although  FSub  occasionally  provides 
transportation  services  to  URA.  an  unrelated 
domestic  corporation.  URA  accounts  for  only 
10%  of  the  gross  revenues  of  FSub,  and  the 
remaining  90%  of  FSub's  gross  revenues  are 
attributatile  to  FSub's  transactions  with  USP. 
In  determining  the  degree  of  comparability 
between  FSub's  uncontrolled  transaction 
with  URA  and  its  controlled  transaction  with 
USP,  the  difference  in  volumes  involved  in 
the  two  transactions  and  the  regularity  with 
which  these  services  are  provided  must  be 
taken  into  account  if  such  difference  would 
have  a  material  effect  on  the  price  f.hargnd. 
Inability  to  make  reliable  adjustraeiiis  lor 
these  differences  would  affect  the  reliability 
of  the  results  derived  from  the  uncontrolled 
transaction  as  a  measiu«  of  the  arm's  length 
result 

Example  2 — ReTiability  of  adjustment  for 
differences  in  volume,  (i)  FS  manufiictures 
product  XX  and  sells  that  product  to  its 
parent  corporation,  P.  FS  also  sells  product 
XX  to  uncontrolled  taxpayers  at  a  price  of 
$100  per  unit.  Except  for  the  volume  of  eadi 
transaction,  the  sales  to  P  and  to 
uncontrolled  taxpayers  take  place  under 
substantially  the  same  economic  conditions 
and  contractual  terms.  In  uncontrolled 
transactions,  FS  offers  a  2%  discount  for 
quantities  of  20  per  order,  and  a  5%  discount 
for  quantities  of  100  per  order.  If  P  purchases 
product  XX  in  quantities  of  60  per  order,  in 
the  absence  of  other  reliable  information,  it 
may  reasonably  be  concluded  that  the  arm's 
length  price  to  P  would  be  SlOO,  less  a 
discount  of  3.5%. 

(ii)  If  P  purchases  product  XX  in  quantities 
of  1 ,000  per  order,  a  reliable  estimate  of  the 
appropriate  volume  discount  must  be  based 
on  proper  economic  or  statistical  analysis, 
not  necessarily  a  linear  extrapolation  bt>m 
the  2%  and  5%  catalog  discounts  applicable 
to  sales  of  20  and  100  units,  respectively. 

Example  3 — Contractual  term  imputed 
from  economic  substance,  (i)  USD,  a  United 
States  corporation,  is  the  exclusive 
distributor  of  products  manufactured  by  FP. 
its  foreign  parent  The  FP  products  are  sold 
under  a  tradename  that  is  not  known  in  the 
United  States.  USD  does  not  have  an 
agreement  with  FP  for  the  use  of  FP's 
tradename.  For  Years  1  through  6.  USD  boars 
marketing  expenses  promoting  FP's 
tradename  in  the  United  States  that  are 
substantially  at>ove  the  level  of  such 
expenses  incurred  by  comparable  distributors 
in  uncontrolled  transactions.  FP  does  not 
directly  or  indirectly  reimburse  USD  for  its 
marketing  expenses.  By  Year  7,  the  FP 
tradename  has  become  ver>'  well  known  in 
the  market  and  commands  a  price  premium. 
At  this  time,  USD  becomes  a  commission 
agent  for  FP. 

(ii)  In  determining  LJSD's  arm's  length 
result  for  Year  7,  the  district  director 
considers  the  economic  substance  of  the 
arrangements  tietween  USD  and  FP 
throughout  the  course  of  their  relationship.  Il 
is  unlikely  that  at  arm's  length,  U.SD  would 
incur  these  above-normal  expenses  without 


some  assurance  it  could  derive  a  benefit  frtira 
these  expenses.  In  this  case,  these 
expenditures  indicate  a  course  of  conduct 
that  is  consistent  with  an  agreement  under 
which  USD  received  a  long-term  right  to  use 
the  FP  tradename  in  the  United  States.  Such 
conduct  is  inconsistent  with  the  contractual 
arrangements  between  FP  and  USD  under 
which  USD  was  merely  a  distributor,  and 
later  a  commission  agent,  for  FP.  Therefore, 
the  district  director  may  impute  an 
agreement  between  USD  and  FP  under  which 
USD  will  retain  an  appropriate  portion  of  the 
price  premium  attributable  to  the  FP 
tradename. 

(iii)  Risk— {A)  Comparability. 
Determining  the  degree  of  comparability 
between  controlled  and  uncontrolled 
transactions  requires  a  comparison  of 
the  significant  risks  that  could  affect  the 
prices  that  would  be  charged  or  paid,  or 
the  profit  that  would  be  earned,  in  the 
two  transactions.  Relevant  risks  to 
consider  include — 

(J)  Market  risks,  including 
fluctuations  in  cost,  demand,  pricing, 
and  inventory  levels; 

(2)  Risks  associated  with  the  success 
or  failure  of  research  and  development 
activities; 

(5)  Financial  risks,  including 
fluctuations  in  foreign  currency  rates  of 
exchange  and  interest  rates; 

(4)  Credit  and  collection  risks; 

(5)  Product  liability  risks;  and 

(6)  General  business  risks  related  to 
the  ownership  of  property,  plant,  and 
equipment, 

(B)  Identification  of  taxpayer  that 
bears  risk.  In  general,  the  determination 
of  which  controlled  taxpayer  bears  a 
particular  risk  will  be  made  in 
accordance  with  the  provisions  of 
§  1.482-l(d)(3)(ii)(B)  (Identifying 
contractual  terms).  Thus,  the  allocation 
of  risks  specified  or  implied  by  the 
taxpayer's  contractual  terms  will 
generally  be  respected  if  it  is  consistent 
with  the  economic  substance  of  the 
transaction.  An  allocation  of  risk 
between  controlled  taxpayers  after  the 
outcome  of  such  risk  is  known  or 
reasonably  knowable  lacks  economic 
substance.  In  considering  the  economic 
substance  of  tlie  transaction,  the 
following  facts  are  relevant — 

(1)  Whether  the  pattern  of  the 
controlled  taxpayer's  conduct  over  time 
is  consistent  with  the  purported 
allocation  of  risk  between  the  controlled 
taxpayers;  or  where  the  pattern  is 
changed,  whether  the  relevant 
contractual  arrangements  have  been 
modified  accordingly; 

[2]  Whether  a  controlled  taxpayer  has 
the  financial  capacity  to  fund  losses  that 
might  be  expected  to  occur  as  the  result 
of  the  assumption  of  a  risk,  or  whether, 
at  arm's  length,  another  party  to  the 
controlled  transaction  would  ultimately 
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some  assurance  it  could  derive  a  benefit  from 
these  expenses.  In  this  case,  these 
expenditures  indicate  a  course  of  conduct 
that  is  consistent  with  an  agreement  under 
which  USD  received  a  long-term  right  to  use 
the  FP  tradename  in  the  United  States.  Such 
conduct  is  inconsistent  with  the  contractual 
arrangements  between  FP  and  USD  under 
which  USD  was  merely  a  distributor,  and 
later  a  commission  agent,  for  FP.  Therefore, 
the  district  director  may  impute  an 
agreement  between  USD  and  FP  under  which 
USD  will  retain  an  appropriate  portion  of  the 
price  premium  attributable  to  the  FP 
tradename. 

(iii)  Risk— (A)  Comparability. 
Determining  the  degree  of  comparability 
betwreen  controlled  and  uncontrolled 
transactions  requires  a  comparison  of 
the  significant  risks  that  could  affect  the 
prices  that  would  be  charged  or  paid,  or 
the  profit  that  would  be  earned,  in  the 
two  transactions.  Relevant  risks  to 
consider  include — 

(J)  Market  risks,  including 
fluctuations  in  cost,  demand,  pricing, 
and  inventory  levels; 

[2]  Risks  associated  writh  the  success 
or  failure  of  research  and  development 
activities; 

(3)  Financial  risks,  including 
fluctuations  in  foreign  currency  i^tes  of 
exchange  and  interest  rates; 

(4)  Credit  and  collection  risks; 

(5)  Product  hability  risks;  and 

(6)  General  business  risks  related  to 
the  ownership  of  property,  plant,  and 
equipment. 

(B)  Identification  of  taxpayer  that 
bears  risk.  In  general,  the  determination 
of  which  controlled  taxpayer  bears  a 
particular  risk  will  be  made  in 
accordance  with  the  provisions  of 
§  1.482-l(d)(3)(ii)(B)  (Identifying 
contractual  terms).  Thus,  the  allocation 
of  risks  specified  or  implied  by  the 
taxpayer's  contractual  terms  will 
generally  be  respected  if  it  is  consistent 
with  the  economic  substance  of  the 
transaction.  An  allocation  of  risk 
between  controlled  taxpayers  after  the 
outcome  of  such  risk  is  known  or 
reasonably  knowable  lacks  economic 
substance.  In  considering  the  economic 
substance  of  tlie  transaction,  the 
following  facts  are  relevant — 

(1)  Whether  the  pattern  of  the 
controlled  taxpayer's  conduct  over  time 
is  consistent  with  the  purported 
allocation  of  risk  between  the  controlled 
taxpayers;  or  where  the  pattern  is 
changed,  whether  the  relevant 
contractual  arrangements  have  been 
modified  accordingly; 

[2]  Whether  a  controlled  taxpayer  has 
the  financial  capacity  to  fund  losses  that 
might  be  expected  to  occur  as  the  result 
of  the  assumption  of  a  risk,  or  whether, 
at  arm's  length,  another  party  to  the 
controlled  transaction  would  ultimately 


suffer  the  consequences  of  such  losses; 
and 

(3)  The  extent  to  which  each 
controlled  taxpayer  exercises 
managerial  or  operational  control  over 
the  business  activities  that  directly 
influence  the  amount  of  income  or  loss 
realized.  In  arm's  length  dealings, 
parties  ordinarily  bear  a  greater  share  of 
those  risks  over  which  they  have 
relatively  more  control. 

(C)  Examples.  The  following 
examples  illustrate  this  paragraph 
(d)(3)(iii). 

Example  1.  FD,  the  wholly-owned  foreign 
distributor  of  USM,  a  U.S.  manufacturer, 
buys  widgets  from  USM  under  a  written 
contract  Widgets  are  a  generic  electronic 
appliance.  Under  the  terms  of  the  contract. 
FD  must  buy  and  take  title  to  20,000  widgets 
for  each  of  the  five  years  of  the  contract  at 
a  price  of  $10  per  widget.  The  widgets  will 
be  sold  under  FD's  label,  and  FD  must 
finance  any  marketing  strategies  to  promote 
sales  in  the  foreign  market.  There  are  no 
rebate  or  buy  back  provisions.  FD  has 
adequate  financial  capacity  to  fund  its 
obligations  under  the  contract  under  any 
circumstances  that  could  reasonably  be 
expected  to  arise.  In  Years  1,  2  and  3,  FD  sold 
only  10.000  widgets  at  a  price  of  $11  per 
unit.  In  Year  4.  FD  sold  its  entire  inventory 
of  widgets  at  a  price  of  $25  per  unit.  Since 
the  contractual  terms  allocating  market  risk 
were  agreed  to  before  the  outcome  of  such 
risk  was  known  or  reasonably  knowable.  FD 
had  the  financial  capacity  to  bear  the  market 
risk  that  it  would  be  unable  to  sell  all  of  the 
widgets  it  purchased  currently,  and  its 
conduct  was  consistent  over  time.  FD  will  be 
deemed  to  heia  the  risk. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  in  Year  1  FD  had  only 
$100,000  in  total  capital,  including  loans.  In 
subsequent  years  USM  makes  no  additional 
contributions  to  the  capital  of  FD,  and  FD  is 
unable  to  obtain  any  capital  through  loans 
from  an  unrelated  pmrty.  Nonetheless.  USM 
continues  to  sell  20.000  widgets  annually  to 
FD  under  the  terms  of  the  contract,  and  USM 
extends  credit  to  FD  to  enable  it  to  finance 
the  purchase.  FD  does  not  have  the  financial 
capacity  in  Years  1.  2  and  3  to  finance  the 
purchase  of  the  widgets  given  that  it  could 
not  sell  most  of  the  widgets  it  purchased 
during  those  years.  Thus,  notwithstanding 
the  terms  of  the  contract,  USM  and  not  FD 
assumed  the  market  risk  that  a  substantial 
portion  of  the  widgets  could  not  be  sold, 
since  in  that  event  FD  would  not  be  able  to 
pay  USM  for  all  of  the  widgets  it  purchased. 

Example  3.  S,  a  Country  X  corporation, 
manufactures  small  motors  that  it  sells  to  P, 
its  U.S.  parent.  P  incorporates  the  motors  into 
various  products  and  sells  those  products  to 
uncontrolled  customers  in  the  United  States. 
The  contract  price  for  the  motors  is  expressed 
in  U.S.  dollars,  effectively  allocating  the 
currency  risk  for  these  transactions  to  S  for 
any  currency  fluctuations  between  the  time 
the  contract  is  signed  and  payment  is  made. 
As  long  as  S  has  adequate  financial  capacity 
to  bear  this  currency  risk  (including  by 
hedging  all  or  part  of  the  risk)  and  the 


conduct  of  S  and  P  is  consistent  with  the 
terms  of  the  contract  (i.e.,  the  contract  price 
is  not  adjusted  to  reflect  exchange  rate 
movements),  the  agreement  of  the  parties  to 
allocate  the  exchange  risk  to  S  will  be 
respected. 

Example  4.  USSub  is  the  wholly-owned 
U.S.  subsidiary  of  FP,  a  foreign  manufacturer. 
USSub  acts  as  a  distributor  of  goods 
manufactured  by  FP.  FP  and  USSub  execute 
an  agreement  providing  that  FP  will  bear  any 
ordinary  product  liability  costs  arising  from 
defects  in  the  goods  manufactured  by  FP.  In 
practice,  however,  when  ordinary  product 
liability  claims  are  sustained  against  USSub 
and  FP,  USSub  pays  theT^esulting  damages. 
Therefore,  the  district  director  disregards  the 
contractual  arrangement  regarding  product 
liability  costs  between  FP  and  USSub.  and 
treats  the  risk  as  having  been  assumed  bv 
USSub. 

(iv)  Economic  conditions. 
Determining  the  degree  of  comparability 
between  controlled  and  uncontrolled 
transactions  requires  a  comparison  of 
the  significant  economic  conditions  that 
could  affect  the  prices  that  would  be 
charged  or  paid,  or  the  profit  that  would 
be  earned  in  each  of  the  transactions. 
These  factors  include — 

(A)  The  similarity  of  geographic 
markets; 

(B)  The  relative  size  of  each  market, 
and  the  extent  of  the  overall  economic 
development  in  each  market; 

(C)  The  level  of  the  market  (e.g., 
wholesale,  retail,  etc.); 

(D)  The  relevant  market  shares  for  the 
products,  properties,  or  services 
transferred  or  provided; 

(E)  The  location- sped  fie  costs  of  the 
factors  of  production  and  distribution; 

(F)  The  extent  of  competition  in  each 
market  with  regard  to  the  property  or 
services  under  review; 

(G)  The  economic  condition  of  the 
particular  industry,  including  whether 
the  market  is  in  contraction  or 
expansion;  and 

(H)  The  alternatives  realistically 
available  to  the  buyer  and  seller. 

(v)  Property  or  services.  Evaluating  the 
degree  of  comparability  between 
controlled  and  uncontrolled 
transactions  requires  a  comparison  of 
the  property  or  services  transferred  in 
the  transactions.  This  comparison  may 
include  any  intangibles  that  are 
embedded  in  tangible  property  or 
services  being  transferred.  The 
comparability  of  the  embedded 
intangibles  will  be  analyzed  using  the 
factors  listed  in  §  1.482-4(c)(2)(iii){B)(J) 
(Comparable  intangible  property).  The 
relevance  of  product  comparability  in 
evaluating  the  relative  rehability  of  the 
results  vdll  depend  on  the  method 
applied.  For  guidance  concerning  the 
specific  comparability  considerations 
applicable  to  transfers  of  tangible  and 
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intangible  property!  see  §§1.482-3 
through  1.482-6:  s^  also  §  1.482-3(0. 
dealing  with  the  coordination  of  the 
intangible  and  tangible  property  rules. 

(4)  Special  circunstances — (i)  Market 
share  strategy.  In  a  rtain  circumstances, 
taxpayers  may  adoj  it  strategies  to  enter 
new  markets  or  to  increase  a  product's 
share  of  an  exi.stingi  market  (market 
share  strategy).  Sue  i  a  strategy  would  be 
reflected  by  tempoi  arily  increased 
market  developraer  t  expenses  or  resale 
prices  that  are  tem[  orarily  lower  than 
the  prices  charged  or  comparable 
products  in  the  san  e  market.  Whether 
or  not  the  strategy  i  s  reflected  in  the 
transfer  price  depends  on  which  party 
to  the  controlled  trtinsaction  bears  the 
costs  of  the  pricing  strategy.  In  any  case, 
the  effect  of  a  mark  jt  share  strategy  on 
a  controlled  transa<  tion  will  be  taken 
into  account  only  i  it  can  be  shown  that 
an  uncontrolled  ta>  payer  engaged  in  a 
comparable  strateg  '  under  comparable 
circumstances  for  a  comparable  period 
of  time,  and  the  taji  sayer  provides 
documentation  tha  substantiates  the 
following — 

(A)  The  costs  inc  arred  to  implement 
the  market  share  st:  ategy  are  borne  by 
the  controlled  taxp  lyer  that  would 
obtain  the  future  pi  oHts  that  result  from 
the  strategy,  and  th  ;re  is  a  reasonable 
likelihood  that  the  strategy  will  result  in 
future  profits  that  r  jflect  an  appropriate 
return  in  relation  t(  the  costs  incurred 
to  implement  it; 

(B)  The  market  si  lare  strategy  is 
pursued  only  for  a  )erlod  of  time  that 
is  reasonable,  takir  >  into  consideration 
the  industry  and  pi  iiduct  in  question: 
and 

(C)  The  market  si  lare  strategy,  the 
related  costs  and  e)  pected  returns,  and 
any  agreement  betv  een  the  controlled 
taxpayers  to  share  i  ^e  related  costs, 
were  established  bt  fore  the  strategy  was 
implemented. 

(li)  Different  geo^  raphic  markets — (A) 
In  general.  Unconti  oiled  comparables 
ordinarily  should  b  b  derived  from  the 
geographic  market  n  which  the 
controlled  taxpayei  operates,  because 
there  may  be  signif  cant  differences  in 
economic  conditioi  is  in  different 
markets.  If  informa  ion  from  the  same 
market  is  not  avaih  ble.  an  uncontrolled 
comparable  derivet  from  a  different 
geographic  market  nay  be  considered  if 
adjustments  are  ma  de  to  accoiint  for 
differences  betweei  i  the  two  markets.  If 
information  permit  :ing  adjustments  for 
such  differenceis  is  not  available,  then 
information  derive  1  bom  uncontrolled 
comparables  in  the  most  similar  market 
for  which  reliable  (  ata  is  available  may 
be  used,  but  the  ex  ent  of  such 
differences  may  aff  jct  the  reliability  of 
the  method  for  pur  30ses  of  the  best 


method  rule.  For  this  purpose,  a 
geographic  market  is  any  geographic 
area  in  which  the  economic  conditions 
for  the  relevant  product  or  service  are 
substantially  the  same,  and  may  include 
multiple  countries,  depending  on  the 
economic  conditions. 

(B)  Example.  The  following  example 
illustrates  this  paragraph  (d](4)(ii). 

Example.  Manuco,  a  wholly-owned  foreign 
subsidiary- of  P.  a  U.S.  corporation, 
manufactures  products  in  Country  Z  for  sale 
lo  P.  No  uncontrolled  transactions  arc  located 
that  would  provide  a  reliable  measure  of  the 
arm's  lerigth  result  under  the  comparable 
uncontrolled  price  method.  The  district 
director  considers  applying  the  cost  plus 
method  or  the  com{>arable  profits  method. 
Information  on  uncontrolled  taxpayers 
performing  comparable  functions  under 
comparable  circumstances  in  the  same 
geographic  market  is  not  available.  Therefore, 
adjusted  data  from  uncontrolled 
manufacturers  in  other  markets  may  be 
considered  in  order  to  apply  the  cost  plus 
method.  In  this  case,  comparable 
uncontrolled  manufacturers  are  found  in  the 
United  States.  Accordingly,  data  from  the 
comparable  U.S.  uncontrolled  manufacturers, 
as  adjusted  to  account  for  differences 
between  the  United  States  and  Country  Z's 
geographic  market,  is  used  to  test  the  arm's 
length  price  paid  by  P  to  Mdnuco.  However, 
the  use  of  such  data  may  affect  the  reliability 
of  the  results  for  purposes  of  the  best  method 
rule.  See  §1.482-l(c). 

(C)  Location  savings.  If  an 
uncontrolled  taxpayer  operates  in  a 
different  geographic  market  than  the 
controlled  taxpayer,  adjustments  may  be 
necessary  to  account  for  significant 
differences  in  costs  attributable  to  the 
geographic  markets.  These  adjustments 
must  be  based  on  the  effect  such 
differences  would  have  on  the 
consideration  charged  or  paid  in  the 
controlled  transaction  given  the  relative 
competitive  positions  of  buyers  and 
sellers  in  each  market.  Thus,  for 
example,  the  fact  that  the  total  costs  of 
operating  in  a  controlled  manufacturer's 
geographic  market  are  less  than  the  total 
costs  of  operating  in  other  markets 
ordinarily  justifies  higher  profits  to  the 
manufacturer  only  if  the  cost  differences 
would  increase  the  profits  of 
comparable  uncontrolled  manufacturers 
operating  at  arm's  length,  given  the 
competitive  positions  of  buyers  and 
sellers  in  that  market. 

(D)  Example.  The  following  example 
illustrates  the  principles  of  this 
paragraph  (d)(4)(ii)(C). 

Example.  Couture,  a  U.S.  apparel  design 
corporation,  contracts  with  Sewco,  its  wholly 
owned  Country  Y  subsidiary,  to  manufacture 
its  clothes.  Costs  of  operating  in  Country  Y 
are  significantly  lower  than  the  operating 
costs  in  the  United  States.  Although  clothes 
with  the  Couture  label  sell  for  a  premium 
price,  the  actual  production  of  the  clothes 


does  not  require  significant  specialized 
knowledge  that  could  not  be  acquired  by 
actual  or  potential  competitors  to  Sewco  ai 
reasonable  cost  Thus.  Sewco 's  functions 
could  be  performed  by  several  actual  or 
potential  competitors  to  Sewco  in  geographic 
markets  that  are  similar  to  Country  Y.  Thus, 
the  &ict  that  production  is  less  costly  in 
Country  Y  will  not.  in  and  of  itself,  justify 
additional  profits  derived  from  lower 
operating  costs  in  Country  Y  inuring  to 
Sewco.  because  the  competitive  positions  of 
the  other  actual  or  potential  producers  in 
similar  geographic  markets  captable  of 
performing  the  same  functions  at  the  same 
low  costs  indicate  that  at  arm's  length  such 
profits  would  not  be  retained  by  Sewco. 

(iii)  Transactions  ordinarily  not 
accepted  as  comparables —  (A)  In 
general.  Transactions  ordinarily  will  not 
constitute  reliable  measures  of  an-arm's 
length-result  for  purposes  of  this  section 
if— 

(J)  They  are  not  made  in  the  ordinary 
course  of  business;  or 

(2)  One  of  the  principal  purposes  of 
the  uncontrolled  transaction  was  to 
establish  an  arm's  length  result  with 
respect  to  the  controlled  transaction. 

(B)  Examples.  The  following 
examples  illustrate  the  principle  of  this 
paragraph  (d)(4)(iii).  . 

Example  1 — Not  in  the  ordinary  course  of 
business.  USP.  a  United  States  manufacturer 
of  computer  software,  sells  its  products  to 
FSub»  its  foreign  distributor  in  country  X. 
Compco,  a  United  States  competitor  of  USP. 
also  sells  its  products  in  X  through  unrelated 
distributors.  Hfiwever.  in  the  year  under 
review,  Compco  is  forced  into  bankruptcy, 
and  Compco  liquidates  its  inventory  by 
selling  all  of  its  products  to  unrelated 
distributors  in  X  for  a  liquidation  price. 
Because  the  sale  of  its  entire  inventory  was 
not  a  sale  in  the  ordinary  course  of  business. 
Compco's  sale  cannot  be  used  as  an 
uncontrolled  comparable  to  determine  irSP's 
arm's  length  result  from  its  controlled 
transaction. 

Example  2 — Principal  purpose  of 
establishing  an  arm's  length  result.  USP,  a 
United  States  manufacturer  of  farm 
machinery,  sells  its  products  to  FSub.  it» 
wholly-owned  distributor  in  Country  Y.  USP. 
operating  at  nearly  full  capacity,  sells  95%  of 
its  inventory  to  FSub.  To  make  use  of  its 
excess  capacity,  and  also  to  establish  a 
comparable  uncontrolled  price  for  Its  transfer 
price  to  FSub.  USP  increases  its  production 
to  full  capacity.  USP  sells  its  excess 
inventory  to  Compco.  an  unrelated  foreign 
disfributor  in  Country  X.  Country  X  has 
approximately  the  same  economic  conditions 
as  that  of  Country  Y.  Because  one  of  the- 
principal  purposes  of  selling  to  Compco  was 
to  establish  an  arm's  length  price  for  its 
controlled  transactions  with  FSub.  USP's  sale 
to  Compco  cannot  he  used  as  an  uncontrolled 
comparable  to  determine  USP's  arm's  length 
result  from  its  controlled  transaction. 

(e)  Arm's  length  range — (1)  In  general. 
In  some  cases,  application  of  a  pricing 
method  will  produce  a  single  result  that 


is  the  most  reliable  measure  of  an  arm's 
length  result.  In  other  cases,  application 
of  a  method  may  produce  a  number  of 
results  from  which  a  range  of  reliable 
results  may  be  derived.  A  taxpayer  will 
not  be  subject  to  adjustment  if  its  results 
fall  within  such  range  (arm's  length 
range). 

(2)  Determination  of  arm's  length 
range— [i]  Single  method.  The  arm's 
length  range  is  ordinarily  detennined  by 
applying  a  single  pricing  method 
selected  under  the  best  method  rule  to 
two  or  more  uncontrolled  transactions 
of  similar  comparability  and  reliability. 
Use  of  more  than  one  method  may  be 
appropriate  for  the  purposes  described 
in  paragraph  (c)C2)(iii)  of  this  section 
(Best  m.ethod  rule).  ,  •; 

(ii)  Selection  of  comparables. 
Uncontrolled  comparables  must  be 
selected  based  upon  the  comparability 
criteria  rrlevant  to  the  method  applied 
and  must  be  sufficiently  similar  to  the 
controlled  transaction  that  they  provide 
a  rehable  measure  of  an  arm's  length 
result.  If  material  differences  exist 
between  the  controlled  and 
uncontrolled  transactions,  adjustments 
must  be  made  to  the  results  of  the 
uncontrolled  transaction  if  the  effecl  of 
such  differences  on  price  or  profits  can 
be  ascertained  with  sufficient  accuracy 
to  improve  the  reliability-  of  the  results. 
See  §  1.482-l(d)(2)  (Standard  of 
comparability).  The  arm's  length  range  . 
will  be  derived  only  from  those 
uncontrolled  comparables  that  have,  or 
through  adjustments  can  be  brought  to, 
a  similar  level  of  comparability  and 
reliability,  and  uncontrolled 
comparables  that  have  a  significantly 
lower  level  of  comparability  and 
reliability  will  not  be  used  in 
establishing  the  arm's  length  range. 

(iii)  Comparables  included  in  arm  "s 
length  range-^(A)  In  general.  The  arm's 
length  range  will  consist  of  the  results 
of  all  of  the  uncontrolled  comparables 
that  meet  the  following  conditions:  the 
information  on  the  controlled 
transaction  and  the  uncontrolled 
comparables  is  sufficiently  complete 
that  it  is  hkely  that  all  material 
differences  have  been  identified,  each 
such  difference  has  a  definite  and 
reasonably  ascertainable  effect  on  price 
or  profit,  and  an  adjustment  is  made  to 
eliminate  the  effect  of  each  such 
difference. 

(B)  Adjustment  of  range  to  increase 
reliability.  If  there  are  no  uncontrolled 
comparables  described  in  paragraph 
(e)(2)(iii)(A)  of  this  section,  the  arm's 
length  range  is  derived  from  the  results 
of  all  the  uncontrolled  comparables, 
selected  pursuant  to  paragraph  (e)(2)(ii) 
of  this  section,  that  achieve  a  similar 
level  of  comparability  and  reliability.  In 
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is  the  most  reliable  measure  of  an  arm's 
length  result.  In  other  cases,  application 
of  a  method  may  produce  a  number  of 
results  from  which  a  range  of  reHable 
results  may  be  derived.  A  taxpayer  will 
not  be  subject  to  adjustment  if  its  results 
fall  within  such  range  (arm's  length 
range). 

(2)  Determination  of  arm's  length 
range— li)  Single  method.  The  arm's 
length  range  is  ordinarily  detennined  by 
applying  a  single  pricing  method 
selected  under  the  best  method  rule  to 
two  or  more  uncontrolled  transactions 
of  similar  comparability  and  reliability. 
Use  of  more  than  one  method  may  be 
appropriate  for  the  purposes  described 
in  paragraph  (clfZKiii)  of  this  section 
(Best  method  rule). 

(ii)  Selection  of  com  parables. 
Uncontrolled  comparables  must  be 
selected  based  upon  the  comparability 
criteria  rrlevant  to  the  method  applied 
and  must  be  sufficiently  similar  to  the 
controlled  transaction  that  they  provide 
a  reliable  measure  of  an  arm's  length 
result.  If  material  differences  exist 
between  the  controlled  and 
uncontrolled  transactions,  adjustments 
must  be  made  to  the  results  of  the 
uncontrolled  transaction  if  the  effect  of 
such  differences  on  price  or  profits  can 
be  ascertained  with  sufficient  accuracy 
to  improve  the  reliability  of  the  results. 
See  §  1.482-l(d)(2)  (Standard  of 
comparability).  The  arm's  length  range  - 
will  be  derived  only  from  those 
uncontrolled  comparables  that  have,  or 
through  adjustments  can  be  brought  to, 
a  similar  level  of  comparability  and 
reliability,  and  uncontrolled 
comparables  that  have  a  significantly 
lower  level  of  comparability  and 
reliability  will  not  be  used  in 
establishing  the  arm's  length  range. 

(iii)  Comparables  included  in  arm 's 
Length  tange-^(A)  In  general.  The  arm's 
length  range  will  consist  of  the  results 
of  all  of  the  uncontrolled  comparables 
that  meet  the  following  conditions:  the 
information  on  the  controlled 
transaction  and  the  uncontrolled 
comparables  is  sufficiently  complete 
that  it  is  Ukely  that  all  material 
differences  have  been  identified,  each 
such  difference  has  a  definite  and 
reasonably  ascertainable  effect  on  price 
or  profit,  and  an  adjustment  is  made  to 
eliminate  the  effect  of  each  such 
difference. 

(B)  Adjustment  of  range  to  increase 
reliability.  If  there  are  no  uncontrolled 
comparables  described  in  paragraph 
(e)(2)(iii)(A)  of  this  section,  the  arm's 
length  range  is  derived  from  the  results 
of  all  the  uncontrolled  comparables. 
selected  pursuant  to  paragraph  {e)(2)(ii) 
of  this  section,  that  achieve  a  similar 
level  of  comparability  and  reliabiUty.  In 


such  cases  the  reliability  of  the  analysis 
must  be  increased,  where  it  is  possible 
to  do  so,  by  adjusting  the  range  through 
application  of  a  valid  statistical  method 
to  the  results  of  all  of  the  uncontrolled 
comparables  so  selected.  The  reliability 
of  the  analysis  is  increased  when 
statistical  methods  are  used  to  establish 
a  range  ©f  results  in  which  the  limits  of 
the  range  will  be  detennined  such  that 
there  is  a  75  percent  probability  of  a 
resuh  falling  above  the  lower  end  of  the 
range  and  a  75  percent  probability  of  a 
result  falling  below  the  upper  end  of  the 
range.  The  interquartile  range  ordinarily 
provides  an  acceptable  measure  of  this 
range;  however  a  different  statistical 
method  may  be  applied  if  it  provides  a 
more  reliable  measure. 

(C)  Interquartile  range.  For  purposes 
of  this  section,  the  interquartile  range  is 
the  range  from  the  25th  to  the  75th 
percentile  of  the  results  derived  from 
the  uncontrolled  comparables.  For  this 
purpose,  the  25th  percentile  is  the 
lowest  result  derived  from  an 
uncontrolled  comparable  such  that  at 
least  25  percent  of  the  results  are  at  or 
below  the  value  of  that  result.  However, 
if  exactly  25  percent  of  the  results  are 
at  or  below  a  resUh,  then  the  25th 
percentile  is  equal  to  the  average  of  that 
result  and  the  next  higher  result  derived 
from  the  uncontrolled  comparables.  The 
75th  percentile  is  determined 
analogously. 

(3)  Adjustment  if  taxpayer's  results 
are  outside  arm's  length  range.  If  the 
results  of  a  controlled  transaction  fall 
outside  the  arm's  length  range,  the 
district  director  may  make  allocations 
that  adjust  the  controlled  taxpayer's 
resuh  to  any  point  within  the  arm's 
length  range.  If  the  interquartile  range  is 
used  to  determine  the  arm's  length 
range,  such  adjustment  will  ordinarily 
be  to  the  median  of  all  the  results.  The 
median  is  the  50th  percentile  of  the 
results,  which  is  determined  in  a 
manner  analogous  to  that  described  in 
paragraph  (e)(2)(iii)(C)  of  this  section 
(Interquartile  range).  In  other  cases,  an 
adjustment  normally  will  be  made  to  the 
arithmetic  mean  of  all  the  results.  See 
§  1.482-l(f)(2)(iii)(D)  for  determination 
of  an  adjustment  when  a  controlled 
taxpayer's  result  for  a  multiple  year 
period  falls  outside  an  arm's  length 
range  consisting  of  the  average  results  of 
uncontrolled  comparables  over  the  same 
period. 

(4)  Arm's  length  range  not 
prerequisite  to  allocation.  The  rules  of 
this  paragraph  (e)  do  not  require  that  the 
district  director  establish  an  arm's 
length  range  prior  to  making  an 
allocation  under  section  482.  Thus,  for 
example,  the  district  director  may 
properly  propose  an  allocation  on  the 


har.h  of  a  single  comparable 
uncontrolled  price  if  the  comparable 
uncontrolled  price  method,  as  described 
in  §  1.482-3(b).  has  been  properly 
applied.  However,  if  the  taxpayer 
subsequently  demonstrates  that  the 
results  claimed  on  its  income  tax  return 
are  within  the  range  established  by 
additional  equally  reliable  comparable 
uncontrolled  prices  in  a  manner 
consistent  with  the  requirements  set 
forth  in  §  1.482-l(e)(2)(iii),  then  no 
allocation  will  be  made. 

(5)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (e). 

Example  1— Selection  of  comparables.  (i) 
To  evaluate  the  arm's  length  result  of  a 
controlled  transaction  between  USSub.  the 
United" States  taxpayer  under  review,  and  FP, 
its  foreign  parent,  the  disUict  director 
considers  applying  the  resale  price  method. 
The  district  director  identifies  ten  potential 
uncontrolled  transactions.  The  distributors  in 
all  ten  uncontrolled  transactions  purchase 
and  resell  similar  products  and  perform 
similar  functions  to  those  of  USSub. 

(ii)  Data  with  respect  to  three  of  the 
uncontrolled  transaction*  is  very  limited,  and 
although  some  material  differences  can  be 
identified  and  adjusted  for,  the  level  of 
comparability  of  these  three  uncontrolled 
comparables  is  significantly  lower  than  that 
of  the  other  seven.  Further,' of  those  sevHn. 
adjustments  for  the  identified  material 
differences  can  be  reliably  made  for  only  four 
of  the  uncontrolled  transactions.  Therefore, 
pursuant  to  §  t.482-l(e)(2)(ii)  only  these  four 
uncontrolled  comparables  may  l>e  used  to 
establish  an  arm's  length  range. 

Example  2— Arm's  length  range  consists  of  * 
ull  the  results,  (i)  The  facts  are  the  same  as 
in  Example  I.  Applying  the  resale  price 
method  to  the  four  uncontrolled 
comparables,  and  making  adjustments  to  the 
uncontrolled  comparables  pursuant  to 
§  1.482-  1(d)(2),  the  disuicf  director  derives 
the  following  results: 


Compcrat>(e 

Result 
(price) 

1  

2 

3 

S44.00 
45.00 
45.00 
45.50 

4  

(ii)  The  district  director  determines  that 
data  regarding  the  four  uncontrolled 
transactions  is  sufficiently  complete  and 
accurate  so  that  it  is  likely  that  all  material 
differences  between  the  controlled  and 
uncontrolled  transactions  have  been 
identified,  such  differences  have  a  definite 
and  reasonably  ascertainable  effect,  and 
appropriate  adjustments  were  made  for  such 
differences.  Accordingly,  if  the  resale  price 
method  is  determined  to  be  the  best  method 
pursuant  to  §  1.482-l(c),  the  arm's  length 
range  for  the  controlled  transaction  will 
consist  of  the  results  of  all  of  the 
uncontrolled  comparables,  pursuant  to 
paragraph  (e)(2)(iii){A)  of  this  section.  Thus, 
the  arm's  length  range  in  this  case  would  be 
the  range  from  $44  to  S45.50. 
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Example  3 — Arm'^  length  range  limited  to 
interquartile  range,  (i)  The  bets  are  the  same 
as  In  Example  2.  except  in  this  case  there  are 
some  product  and  fupctional  differences 
between  the  four  unoontrolled  comparables 
and  USSub.  Howeref .  the  data  is 
insufficiently  complete  to  detennine  the 
effect  of  the  differences.  Applying  the  resale 
price  method  to  the  lour  uncontrolled 
comparables,  and  m4^ng  adjustments  to  the 
uncontrolled  coonpalables  pursuant  to 
§  1.482-1  (d)(2),  the  c  istrict  director  derives 
the  following  results 


Uncontrolled  cor  tparabie 


1 
2 
3 

4 


ResuN 
(pnce) 


S42.00 
44.00 
45.00 
47.50 


(ii)  It  cannot  be  est  iblished  in  this  case  that 
all  material  differenc  es  are  likely  to  have 
been  identified  and  i  eliable  adjustments 
made  for  those  diffei  jnces.  Accordingly,  if 
the  resale  price  meth  od  is  determined  to  be 
the  best  method  pun  uant  to  §  1.482-1  (c).  the 
arm's  length  range  fo  r  the  controlled 
transaction  must  be  (  stablished  pursuant  to 
paragraph  (e)(2)(iii)(l  I)  of  this  section.  In  this 
case,  the  district  director  uses  the 
interquartile  range  tc  determine  the  arm's 
length  range,  which  s  the  range  from  $43  to 
S46.25.  If  USSub's  p  ice  falls  outside  this 
range,  the  district  dii  actor  may  make  an 
allocation.  In  this  cai  e  that  allocation  would 
be  to  the  median  of  t  le  results,  or  $44.50. 

Example  4 — ^Arm'i  length  range  limited  to 
interquartile  range.  (  )  To  evaluate  the  arm's 
length  result  of  conti  ailed  transactions 
between  USP.  a  Unit  sd  States  manufacturing 
company,  and  FSub.  its  foreign  subsidiary, 
the  district  director  considers  applying  the 
comparable  profit»Tt  ethod.  The  district 
director  identifies  50  uncontrolled  taxpayers 
within  the  same  indi  stry  that  pHJtentially 
could  be  used  to  app  :y  the  method. 

(ii)  Further  review  indicates  that  only  20  of 
the  uncontrolled  mai  lufacturers  engage  in 
activities  requiring  s  rnilar  capital 
investments  and  tecl  nical  know-how.  Data 
with  respect  to  five  c  f  the  uncontrolled 
manufacturers  is  ver  r  limited,  and  although 
some  material  diffen  nces  can  be  identified 
and  adjusted  for.  the  level  of  comparability 
of  these  five  uncontr  )lled  comparables  is 
significantly  lower  tl  an  that  of  the  other  15. 
In  addition,  for  those  five  uncontrolled 
comparables  it  is  not  possible  to  accurately 
allocate  costs  betwee  n  the  business  activity 
associated  with  the  r  ;levant  transactions  and 
other  business  activi  ies.  Therefore,  pursuant 
to  §  1.482-l(e)(2)(ii)  jnly  the  other  fifteen 
uncontrolled  comp>aj  ables  may  be  used  to 
establish  an  arm's  lei  igth  range. 

(iii)  Although  the  i  ata  for  the  fifteen 
remaining  uncontrol  ed  comparables  is 
relatively  complete  a  ad  accurate,  there  is  a 
significant  possibilir  r  that  some  material 
differences  may  rew  lin.  The  district  director 
has  determined,  for  Example,  that  it  is  likely 
that  there  are  material  differences  in  the  level 
of  technical  expertis4  or  in  management 
efficiency.  Accordinj  ,ly.  if  the  comparable 
profits  method  is  det  sniiined  to  be  the  best 


method  pursuant  to  §  1.482-l(c),  the  arm's 
length  range  for  the  controlled  transaction 
may  be  established  only  pursuant  to 
paragraph  (eK2Kiii)(B)  of  this  section. 

(f)  Scope  of  review — (1)  In  general. 
The  authority  to  detennine  true  taxable 
income  extends  to  any  case  in  which 
either  by  inadvertence  or  design  the 
taxable  income,  in  whole  or  in  part,  of 
a  controlled  taxpayer  is  other  than  it 
would  have  been  had  the  taxpayer,  in 
the  conduct  of  its  affairs,  been  dealing 
at  arm's  length  with  an  uncontrolled 
taxpayer. 

(i)  Intent  to  e\'ade  or  avoid  tax  not  a 
prerequisite.  In  making  allocations 
under  section  482,  the  district  director 
is  not  restricted  to  the  case  of  improper 
accounting,  to  the  case  of  a  fraudulent, 
colorable,  or  sham  transaction,  or  to  the 
case  of  a  device  designed  to  reduce  or 
avoid  tax  by  shifting  or  distorting 
income,  deductions,  credits,  or 
allowances. 

(ii)  Realization  of  income  not  a 
prerequisite — (A)  In  general.  The  district 
director  may  make  an  allocation  under 
section  482  even  if  the  income 
ultimately  anticipated  from  a  series  of 
transactions  has  not  been  or  is  never 
realized.  For  example,  if  a  controlled 
taxpayer  sells  a  product  at  less  than  an 
arm's  length  price  to  a  related  taxpayer 
in  one  taxable  year  and  the  second 
controlled  taxpayer  resells  the  product 
to  an  unrelated  party  in  the  next  taxable 
year,  the  district  director  may  make  an 
appropriate  allocation  to  reflect  an  arm's 
length  price  for  the  sale  of  the  product 
in  the  first  taxable  year,  even  though  the 
second  controlled  taxpayer  had  not 
realized  any  gross  income  from  the 
resale  of  the  product  in  the  first  year. 
Similarly,  if  a  controlled  taxpayer  lends 
money  to  a  related  taxpayer  in  a  taxable 
year,  the  district  director  may  make  an 
appropriate  allocation  to  reflect  an  arm's 
length  charge  for  interest  diu-ing  such 
taxable  year  even  if  the  second 
controlled  taxpayer  does  not  realize 
income  during  such  year.  Finally,  even 
if  two  controlled  taxpayers  realize  an 
overall  loss  that  is  attributable  to  a 
particular  controlled  transaction,  an 
allocation  under  section  482  is  not 
precluded. 

(B)  Example.  The  following  example 
illustrates  this  paragraph  {0(l)(ii)- 

Example.  USSub  is  a  U.S.  subsidiary  of  FP, 
a  foreign  corporation.  Parent  manufactxires 
product  X  and  sells  it  to  USSub.  USSub 
functions  as  a  distributor  of  product  X  to 
unrelated  customers  in  the  United  States. 
The  fact  that  FP  may  incur  a  loss  on  the 
manufacture  and  sale  of  product  X  does  not 
by  itself  establish  that  USSub.  dealing  with 
FP  at  arm's  length,  also  would  incur  a  loss. 
An  independent  distributor  acting  at  arm's 
longth  with  its  supplier  would  in  many 


circumstances  be  expected  to  earn  a  profit 
without  regard  to  the  level  of  profit  earned 
by  the  supplier. 

(iii)  Nonrecognition  provisions  may 
not  bar  allocation — (A)  In  general.  If 
necessary  to  prevent  the  avoidance  of 
taxes  or  to  clearly  reflect  income,  the 
district  director  may  make  an  allocation 
under  section  482  with  respect  to 
transactions  that  otherwise  qualify  for 
nonrecognition  of  gain  or  loss  under 
applicable  provisions  of  the  Internal 
Revenue  Code  (such  as  section  351  or 
1031). 

(B)  Example.  The  following  example 
illustrates  this  paragraph  (f)(l)(iii). 

Example,  (i)  In  Year  1  USP.  a  United  States 
corporation,  bought  100  shares  of  UR.  an 
unrelated  corporation,  for  $100,000.  In  Ycai 
2,  when  the  value  of  the  UR  stock  had 
decreased  to  $40,000,  USP  contributed  all 
100  shares  of  UR  stock  to  its  wholly-owned 
subsidiary  in  exchange  for  subsidiary's 
capital  stock.  In  Year  3,  the  subsidiar>-  sold 
all  of  the  UR  stock  for  $40,000  to  an 
unrelated  buyer,  and  on  its  U.S.  income  tax 
return,  claimed  a  loss  of  $60,000  attributable 
to  the  sale  of  the  UR  stock.  USP  and  its 
subsidiary  do  not  file  a  consolidated  return. 

(ii)  In  determining  the  true  taxable  income 
of  the  subsidiary,  the  district  director  may 
d  isal  low  the  loss  of  S60 ,000  on  the  ground   - 
that  the  loss  was  incurred  by  USP.  National 
Securities  Corp.  v  Commissioner,  137  F.2d 
600  (3rd  Cir.  1943),  cert,  denied.  320  U.S.  794 
(1943). 

(iv)  Consolidated  returns.  Section  482 
and  the  regulations  thereunder  apply  to 
all  controlled  taxpayers,  whether  the. 
controlled  taxpayer  files  a  separate  or 
consolidated  U.S.  income  tax  return.  If 
a  controlled  taxpayer  files  a  separate 
return,  its  true  separate  taxable  income 
will  be  determined.  If  a  coritroUed 
taxpayer  is  a  party  to  a  consolidated 
return,  the  true  consolidated  taxable 
income  of  the  affiliated  group  and  the 
true  separate  taxable  income  of  the 
controlled  taxpayer  must  be  determined 
consistently  with  the  principles  of  a 
consolidated  return. 

(2)  Rules  relating  to  determination  of 
true  taxable  income.  The  following  rules 
must  be  taken  into  account  in 
determining  the  true  taxable  income  of 
a  controlled  taxpayer. 

(i)  Aggregation  of  transactions — (A)  In 
general.  The  combined  effect  of  two  or 
more  separate  transactions  (whether 
before,  during,  or  after  the  taxable  year 
under  review)  may  be  considered,  if 
such  transactions,  taken  as  a  whole,  are 
so  interrelated  that  consideration  of 
multiple  transactions  is  the  most 
reliable  means  of  determining  the  arm's 
length  consideration  for  the  controlled 
transactions.  Generally,  transactions 
will  be  aggregated  only  when  they 
involve  related  products  or  services,  as 
defined  in  §  1.6038A-3(c)(7)(vi"i). 


(B)  Examples.  The  following 
examples  illustrate  this  paragraph 
(f)(2)(i). 

Example  1.  P  enters  info  a  license 
agreement  with  Si,  its  subsidiary,  that 
permits  Si  to  use  a  proprietary 
manufacturing  process  and  to  sell  the  output 
from  this  process  throughout  a  specified 
region.  Si  uses  the  manufacturing  process 
and  sells  its  output  to  S2.  another  subsidiary 
of  P.  which  in  turn  resells  the  output  to 
uncontrolled  parties  in  the  specified  n^gion. 
In  evaluating  the  arm's  length  character  of 
the  royalty  paid  by  Si  to  P.  it  may  be 
appropriate  to  consider  the  arm's  length 
character  of  the  transfer  prices  charged  by  Si 
to  S2  and  the  aggregate  profits  earned  by  St 
and  S2  from  the  use  of  the  manufacturing 
process  and  the  sale  to  uncontrolled  parties 
of  the  products  produced  by  Si. 

Example  2.  Si,  S2,  and  S3  are  Country  Z 
subsidiaries  of  U.S.  manufacturer  P.  Si  is  the 
exclusive  Country  Z  distributor  of  computers 
manufactured  by  P.  S2  provides  markeiing 
services  in  connection  with  sales  of  P 
computers  in  Country  Z.  and  in  this  regard 
uses  significant  marketing  intangibles  , 
provided  by  P.  S3  administers  the  warranty 
program  with  respect  to  P  computers  in 
Country  Z.  including  maintenance  and  repair 
services.  In  evaluating  the  arm's  length 
character  of  the  transfer  price  paid  by  Si  to 
P.  of  the  fees  paid  by  S2  to  P  for  the  use  of 
P  marketing  intangibles,  and  of  the  service 
fees  earned  by  S2  and  S3,  it  may  be 
appropriate  to  consider  the  combmed  effects 
of  these  separate  transactions  because  they 
are  so  interrelated  that  they  are  most  reliably 
analyzed  on  an  aggregated  basis. 

Example  3.  The  facts  are  the  same  as  in 
Example  2.  In  addition,  Ul,  U2,  and  U3  are 
uncontrolled  taxpayers  that  carry  out 
functions  comparable  to  those  of  Si,  S2,  and 
S3,  respectively,  with  respect  to  computers 
produced  by  unrelated  manufacturers.  Rl. 
R2.  and  R3  are  a  controlled  group  of 
taxpayers  (unrelated  to  the  P  controlled 
group)  that  also  carry  out  functions 
comparable  to  thoseTof  Si.  S2.  and  S3  with 
respect  to  computers  produced  by  their 
common  parent.  Prices  charged  to 
uncontrolled  customers  of  the  R  group  differ 
from  the  prices  charged  to  customers  of  Ul, 
U2,  and  IJ3.  In  determining  whether  the 
transactions  of  Ul,  U2,  and  U3,  or  the 
transactions  of  Rl,  R2,  and  R3  would  provide 
a  more  reliable  measure  of  the  arm's  length 
result,  it  is  determined  that  the  interrelated 
R  group  transactions  are  more  reliable  than 
the  wholly  independent  transactions  oTUl, 
U2,  and  U3,  given  the  interrelationship  of  the 
P  group  transactions. 

Example  4.  P  enters  into  a  license 
agreement  with  Si  that  permits  Si  to  use  a 
propriety  process  for  manufacturing  product 
X  and  to  sell  product  X  to  uncontrolled 
parties  throughout  a  specified  region.  P  also 
sells  to  Si  product  Y  which  is  manufactured 
by  P  in  the  United  States,  and  which  is 
unrelated  to  product  X.  Product  Y  is  resold 
by  Si  to  uncontrolled  parties  in  the  specified 
region.  In  evaluating  the  arm's  length 
character  of  the  royalty  paid  by  Si  to  P  for 
the  use  of  the  manufacturing  process  for 
product  X,  and  the  transfer  prices  charged  for 
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(B)  Examples.  The  following 
examphes  illustrate  this  paragraph 
(n(2)(i). 

Example  1.  P  enters  info  a  license 
agreement  with  Si,  its  subsidiary,  that 
permits  Si  to  use  a  proprietary 
manufacturing  process  and  to  sell  the  output 
from  this  process  throughout  a  specified 
region.  Si  uses  the  manufacturing  process 
and  sells  its  output  to  S2,  another  subsidiary 
of  P,  which  in  turn  resells  the  output  to 
uncontrolled  parties  in  the  specified  n>gion. 
In  evaluating  the  arm's  length  character  of 
the  royalty  paid  by  Si  to  F,  it  may  be 
appropriate  to  consider  the  arm's  length 
character  of  the  transfer  prices  charged  by  Si 
to  S2  and  the  aggregate  profits  earned  by  Si 
and  S2  from  the  Use  of  the  manufacturing 
process  and  the  sale  to  uncontrolled  parties 
of  the  products  produced  by  Si. 

Example  2.  Si,  S2,  and  S3  are  Country  Z 
subsidiaries  of  U.S.  manufacturer  P.  Si  is  the 
exclusive  Country  Z  distributor  of  computers 
manufactured  by  P.  S2  provides  marketing 
services  in  connection  with  sales  of  P 
computers  in  Country  Z,  and  in  this  regard 
uses  significant  marketing  intangibles  . 
provided  by  P.  S3  administers  the  warranty 
program  with  respect  to  P  computers  in 
Country  Z.  including  maintenance  and  repair 
services.  In  evaluating  the  arm's  length 
character  of  the  transfer  price  paid  by  Si  to 
P.  of  the  fees  paid  by  S2  to  P  for  the  use  of 
P  marketing  intangibles,  and  of  the  ser\'ice 
fees  earned  by  S2  and  S3,  it  may  be 
appropriate  to  consider  the  combined  effects 
of  these  separate  transactions  because  they 
are  so  interrelated  that  they  are  most  reliably 
analyzed  on  an  aggregated  basis. 

Example  3.  The  facts  are  the  same  as  in 
Example  2.  In  addition.  Ul,  U2,  and  U3  are 
uncontrolled  taxpayers  that  carry  out 
functions  comparable  to  those  of  Si,  S2,  and 
S3,  respectively,  with  respect  to  computers 
produced  by  unrelated  manufacturers.  Rl. 
R2,  and  R3  are  a  controlled  group  of 
taxpayers  (unrelated  to  the  P  controlled 
group)  that  also  carry  out  functions 
comparable  to  thosefof  Si,  S2.  and  S3  with 
respect  to  computers  produced  by  their 
common  parent.  Prices  charged  to 
uncontrolled  customers  of  the  R  group  differ 
from  the  prices  charged  to  customers  of  Ul . 
U2,  and  IJ3.  In  determining  whether  the 
transactions  of  Ul,  U2,  and  U3,  or  the 
transactions  of  Rl,  R2,  and  R3  would  provide 
a  more  reliable  measure  of  the  arm's  length 
result,  it  is  determined  that  the  interrelated 
R  group  transactions  are  more  reliable  than 
the  wholly  independent  transactions  oTUl, 
U2,  and  U3,  given  the  interrelationship  of  the 
P  group  transactions. 

Example  4.  P  enters  into  a  license 
agreement  with  Si  that  permits  Si  to  use  a 
propriety  process  for  manufacturing  product 
X  and  to  sell  product  X  to  uncontrolled 
parties  throughout  a  specified  region.  P  also 
sells  to  Si  product  Y  which  is  manufactured 
by  P  in  the  United  States,  and  which  is 
unrelated  to  product  X.  Product  Y  is  resold 
by  Si  to  uncontrolled  parties  in  the  specified 
region.  In  evaluating  the  arm's  length 
character  of  the  royalty  paid  by  Si  to  P  for 
the  use  of  the  manufacturing  process  for 
product  X,  and  the  transfer  prices  charged  for 


unrelated  product  Y,  it  would  not  be 
appropriate  to  consider  the  combined  effects 
of  these  separate  and  unrelated  transactions. 

(ii)  Allocation  based  on  taxpayer's 
actual  transactions— {A)  In  general.  The 
district  director  will  evaluate  the  results 
of  a  transaction  as  actually  structured  by 
the  taxpayer  unless  its  structure  lacks 
economic  substance.  However,  the 
district  director  may  consider  the 
alternatives  available  to  the  taxpayer  in 
determining  whether  the  terms  of  the 
controlled  transaction  would  be 
acceptable  to  an  uncontrolled  taxpayer 
faced  with  the  same  alternatives  and 
operating  under  comparable 
circumstances.  In  such  cases  the  district 
director  may  adjust  the  consideration 
charged  in  the  controlled  transaction 
based  on  the  cost  or  profit  of  an 
alternative  as  adjusted  to  account  for 
material  diffeTences  between  the 
alternative  and  the  controlled 
tran.saction,  but  will  not  restructure  the 
transaction  as  if  the  alternative  had  been 
adopted  by  the  taxpayer.  See  §  1.482- 
1(d)(3)  (Factors  for  determining 
comparability,  Contractual  terms  and 
Risk);  §§1.482-3(e)and  1.482-4(d) 
(Unspecified  methods). 

(B)  Example.  The  following  example 
illustrates  this  paragraph  (f)(2)(ii). 

Example.  P  and  S  are  control  led  taxpayers. 
P  enters  intaa  license  agreement  with  S  that 
permits  S  to  use  a  proprietary  process  for 
manufacturing  product  X.  Using  its  sales  and 
marketing  employees.  S  sells  product  X  to 
related  and  unrelated  customers  outside  the 
United  States.  If  the  license  agreement 
between  P  and  S  has  economic  substance,  the 
district  director  ordinarily  will  not 
restructure  the  taxpayer's  transaction  to  treat 
P  as  if  it  had  elected  to  exploit  directly  the 
manufacturing  process.  However,  the  fact 
that  P  could  have  manufactured  product  X 
may  be  taken  into  account  under  §  1.482— 1(d) 
in  determining  the  arm's  length 
consideration  for  the  controlled  transaction. 
For  an  example  of  such  an  analysis,  see 
Example  in  §  1.482-4(d)(2). 

(iii)  Multiple  year  data~[A)  In 
general.  The  results  of  a  controlled 
transaction  ordinarily  will  be  compared 
with  the  results  of  uncontrolled 
comparables  occiuring  in  the  taxable 
year  under  review.  It  may  be 
appropriate,  however,  to  consider  data 
relating  to  the  uncontrolled  comparables 
or  the  controlled  taxpayer  for  one  or 
more  years  before  or  after  the  year  under 
review.  If  data  relating  to  uncontjolled 
comparables  from  multiple  years  is 
used,  data  relating  to  the  controlled 
taxpayer  for  the  same  years  ordinarily 
must  be  considered.  However,  if  such 
data  is  not  available,  reliable  data  from 
other  years,  as  adjusted  under  paragraph 
(d)(2)  (Standard  of  comparability)  of  this 
section  may  be  used. 


(B)  Circumstances  warranting 
consideration  of  multiple  year  data.  The 
extent  to  which  it  is  appropriate  to 
consider  multiple-year  data  depends  on 
the  method  being  applied  and  the  issue 
being  addressed.  Circumstances  that 
may  warrant  consideration  of  data  from 
multiple  years  include  the  extent  to 
which  complete  and  accurate  data  is 
available  for  the  taxable  year  under 
Review,  the  effect  of  business  cycles  in 
the  controlled  taxpayer's  industry,  or 
the  effects  of  life  cycles  of  the  product 
or  intangible  being  examined.  Data  from 
one  or  more  years  before  or  after  the 
taxable  year  under  review  must 
ordinarily  be  considered  for  purposes  of 
applying  the  provisions  of  §  1.482— 
l(d)(3)(iii)  (Risk),  §  1.482-l(d)(4)li) 
(Market  share  strategy),  §  1.482-4(0(2) 
(Periodic  adjustments),  and  §  1.482-5 
(Comparable  profits  method).  On  the 
other  hard,  multiple-year  data 
ordinarily  will  not  be  considered  for 
purposes  of  applying  the  comparable 
uncontrolled  price  method  (except  to 
the  extent  that  risk  or  market  share 
strategy  issues  are  present). 

(C)  Comparable  effect  over 
comparable  period.  Data  from  multiple    ' 
years  may  be  considered  to  determine 
whether  the  same  economic  conditions 
that  caused  the  controlled  taxpayer's 
results  had  a  comparable  effect  over  a 
comparable  period  of  time  on  the 
uncontrolled  comparables  that  establish 
the  arm's  length  range.  For  example, 
given  that  uncontrolled  taxpayers  enter 
into  transactions  with  the  ultimate 
expectation  of  earning  a  profit, 
persistent  losses  among  controlled 
taxpayers  may  be  an  indication  of  non- 
arm's  length  dealings.  Thus,  if  a 
controlled  taxpayer  that  realizes  a  loss 
with  respect  to  a  controlled  transaction 
seeks  to  demonstrate  that  the  loss  is 
within  the  arm's  length  range,  the 
district  director  may  take  into  account 
data  from  taxable  years  other  than  the 
taxable  year  of  the  transaction  to 
determine  whether  the  loss  was 
attributable  to  arm's  length  dealings. 
The  rule  of  this  paragraph  (f)(2)(iii)(C)  is 
illustrated  by  Example  3  of  paragraph 
(f)(2){iii)(E)  of  this  section. 

(D)  Applications  of  methods  using 
multiple  year  averages.  If  a  comparison 
of  a  controlled  taxpayer's  average  result 
over  a  multiple  year  period  with  the 
average  results  of  uncontrolled 
comparables  over  the  same  period 
would  reduce  the  effect  of  short-term 
variations  that  may  be  unrelated  to 
transfer  pricing,  it  may  be  appropriate  to 
establish  a  range  derived  from  the 
average  results  of  uncontrolled 
comparables  over  a  multiple  year  period 
to  determine  if  an  adjustment  should  be 
made.  In  such  a  case  the  district  director 
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may  make  an  adjusti^ent  if  the 
controlled  taxpayer'sjaveraige  result  for 
the  multiple  year  penod  is  not  within 
such  range.  Such  a  range  must  be 
determined  in  accordance  with  §  1.482- 
1(e)  (Arm's  length  rai)ge).  An 
adjustment  in  such  ajcase  ordinarily 
will  be  equal  to  the  dpfiierence,  if  any. 
between  the  controlled  taxpayer's  result 
for  the  taxable  year  a^d  the  mid-point 
of  the  uncontrolled 
for  that  year.  If  the  i 
used  to  determine  th 
results  for  the  multi 
such  adjustment  wi 
to  the  median  of  all 
uncontrolled  compa 
taxable  year.  See  Exdtnple  2  of  §  1 .482- 
5(e).  In  other  cases,  tke  adjustment 
normally  will  be  mac  e  to  the  arithmetic 
mean  of  all  the  resuh  s  of  the 
uncontrolled  compar  ibles  for  the 
taxable  year.  However,  an  adjustment 
will  be  made  only  to  the  extent  that  it 
would  move  the  controlled  taxpayer's 
multiple  year  averag<  i  closer  to  the  arm's 
length  range  for  the  nultiple  year  period 
or  to  any  point  within  such  range.  In 


mparables'  resulfe 
erquartile  range  is 
range  of  average 
e  year  period, 
ordinarily  be  made 
e  results  of  the 
bles  for  the 


determining  a  contro 


average  result  for  a  ni  ultiple  year  period, 
adjustments  made  ur  der  this  section  for 
prior  years  will  be  ta'  :en  into  account 
only  if  such  adjustm*  nts  have  been 
finally  determined,  a !  described  in 
§  1. 482-1  (g)(2)(iii).  S^  Example  3  of 
§1.482-5(e). 

(E)  Examples.  The  bl lowing 
examples,  in  which  5  and  P  are 
controlled  taxpayers,  illustrate  this 
paragraph  (f)(2)(iii).  I'xamples  1  and  4 
also  illustrate  the  pri  iciple  of  the  arm's 
length  range  of  parag  -aph  (e)  of  this 
section. 


1  pitd 


un  :ontro!led 


!  sane 


Example  1 .  P  sold 
per  unit  in  1995.  ApplWng 
method  to  data  from 
comparables  for  the 
arm's  length  range  of  prices 
transaction  from  $52  to 
the  price  charged  in 
transaction  foils  outside 
district  director  would 
allocation  under  sectiot 
this  case  there  are  cycli 
the  results  of  the  uncontrolled 
(and  that  of  the  controlipd 
cannot  be  adequately 
specific  adjustments  to 
Therefore,  the  district 
results  over  multiple 
these  factors.  Undisr 
appropriate  to  average 
uncontrolled  comptarab 
1993. 1994.  and  1995  to 
length  range.  The  avera;  ;ed 
an  arm's  length  range  o: 
For  consistency,  the  resylts 
taxpayers  must  also  be 
same  years.  The  average 
controlled  transaction 
S57.  Because  the  contro 


led  taxpayer's 


uct  Z  to  S  for  S60 
the  resale  price 


year  establishes  an 
for  the  controlled 
559  per  unit.  Since 
the|  controlled 
the  range,  the 
rdinarily  make  an 
482.  However,  in 
factors  that  affect 
comparables 
transaction)  that 
nted  for  by 
hedaUfor  1995. 
director  considers 
to  account  for 
circumstances,  it  is 
results  of  the 
es  over  the  years 
determine  an  arm's 
results  establish 
$56  to  S58  per  unit, 
of  the  controlled 
1  veraged  over  the 
price  in  the 
•er  the  three  years  is 
led  transfer  price  of 


II  al 


ac  cour 


ye  ITS  ( 
the* 
t  le  I 


1992 

1993 

—       - 

1994 

Aver- 
age 

A  

13 

3 

6 

8.00 

B  

11 

13 

2 

8.67 

7C  ...... 

4 

7 

13 

6M 

7D 

7 

9 

6 

7.33 

product  Z  falls  within  the  arm's  length  range,  of  13%.  A,  B,  C  and  D  are  uncontrolled 

the  district  director  makes  no  allocation.  distributors  of  products  that  compete  directly 

Example  2.  (i)  FP.  a  Country  X  corporation,  with  product  Y  in  country  N.  After  making 

designs  and  manufoctures  machinery  in  appropnate  adjustments  in  accordance  with 

Country  X.  FP's  costs  are  incurred  in  Country  §§1.482-l(d)(2)  and  1.482-3(c),  the  gross 

X  currency.  USSub  is  the  exclusive  profit  margins  for  A.  B.  C.  and  D  are  as 

distributor  of  FP's  machinery  in  the  United  follows: 
States.  The  price  of  the  machinery  sold  by  FP 
to  USSub  is  expressed  in  Country  X 
currency.  Thus.  USSub  bears  all  of  the 
currency  risk  associated  with  fluctuations  in 
the  exchange  rate  between  the  time  the 
contract  is  signed  and  the  fwyment  is  made. 
The  prices  charged  by  FP  to  USSub  for  1995 
are  under  examination.  In  that  year,  the  value 
of  the  dollar  depreciated  against  the  currency 

of  Country  X.  and  as  a  resuh,  USSub's  gross  («>)  Applying  the  provisions  of  §  1.482-1(6^ 

margin  was  only  8%.  ^be  district  director  determines  that  the  arm's 

(ii)  UD  is  an  uncontrolled  distributor  of  '^ng^^  ra"ge  °^  t^e  average  gross  profit 

similar  machinery  that  performs  distribution  margins  is  between  7.33  and  8.67.  The 

functions  substantially  the  same  as  those  district  director  concludes  that  FSub's 

performed  by  USSub.  except  that  UD  average  gross  margin  of  13%  is  not  within  the 

purchases  and  resells  machinery  in  ^^^'^  length  range,  despite  the  fact  that  C's 

transactions  where  both  the  purchase  and  K"""**  P"'^'*  margin  for  1994  was  also  13%. 

resale  prices  are  denominated  in  U.S.  dollars,  f,'"'^^  "^f  «»nomic  conditions  that  caused  . 

Thus.  UD  had  no  currency  exchange  risk.  ^  s  result  did  not  have  a  comparable  effect 

UD's  gross  margin  in  1995  was  10%.  UD's  °^,«  com,parable  penod  of  time  on  the 

average  gross  margin  for  the  period  1990  to  ^""l'"  °f  f  or  the  other  uncontrolled 

1998  has  been  12%  comparables.  In  this  case,  the  district  director 

(iii)  In  determining  whether  the  price  ^^^  ^  allocation  equivalent  to  adjusting 

chained  by  FP  to  USSub  in  1995  w^  anns  ^^^^  '  ^"^^  P™^'  ™«^f  ^'^iJ.^  ^"^  l^^, 

i„„.,r»,  »v,i  j;of,;.-.  J  «.,. .           J  to  the  mean  of  the  uncontrolled  comparables 

ength  the  district  director  may  consider  results  for  1994  (7.25%). 

USSub  s  average  gross  margin  for  an  \           / 

appropriate  period  before  and  after  1995  to  (iv)  Product  lines  and  statistical 

determine  whether  USSub's  average  gross  techniques.  The  methods  described  in 

margin  during  the  period  was  sufficiently  §§  1.482-2  through  1.482-6  are 

greater  than  UD's  average  gross  margin  generally  stated  in  terms  of  individual 

during  the  same  period  such  that  USSub  was  transactions.  However,  because  a 

sufnciently  compensated  for  the  currency  »„ ^, .  . ,,    . 

risk  it  bore  throiSout  the  period  See  axpayer  may  have  controlled 

§  1.482- l(d)(3)(iii)  (Risk).  transactions  mvolvmg  many  different    ' 

Example  3.  FP  manufactures  product  X  in  products,  or  many  separate  transactions 

Country  M  and  sells  it  to  USSub,  which  involving  the  same  product,  it  may  be 

distributes  X  in  the  United  States,  USSub       .  impractical  to  analyze  every  individual 

realizes  losses  with  respect  to  the  controlled  transaction  to  determine  its  arm's  length 

transactions  in  each  of  five  consecutive  price.  In  such  cases,  it  is  permissible  to 

taxable  years.  In  each  of  the  five  consecutive  evaluate  the  arm's  length  results  by 

years  a  different  uncontrolled  comparable  applying  the  appropriate  methods  to  the 

realized  a  loss  with  respect  to  comparable  „         n  °      w    r           j    _  i                 ». 

transactions  equal  to  orVeater  than  USSub's  °^«"«^.'  ^"'^  5l.P"^"P^  ^•°^'.  °f  °^f 

loss.  Pursuant  to  paragraph  (f)(3)(iii)(C)  of  groupings.  In  addition,  the  arm  s  length 

this  section,  the  district  director  examines  results  of  all  related  party  transactions 

whether  the  uncontrolled  comparables  entered  into  by  a  controlled  taxpayer 

realized  similar  losses  over  a  comparable  may  be  evaluated  by  employing 

period  of  time,  and  finds  that  each  of  the  five  sampling  and  other  valid  statistical 

comparables  realized  losses  in  only  one  of  techniques. 

the  five  years,  and  their  average  result  over  (v)  Allocations  apply  to  results,  not 

the  five-year  f»riod  was  a  profit.  Based  on  methods— {A.)  In  general.  In  eval uating 

this  data,  the  district  director  may  conclude  .whether  the  result  of  a  controlled 

ttiat  tlie  controlled  taxpayer  s  results  are  not  .            4-           •    i     _u    „• 

within  the  arms  length  range  over  the  five  transaction  is  arm  s  length,  it  is  not 

year  period,  since  the  economic  conditions  necessary  for  the  district  di rector  to 

that  resulted  in  the  controlled  taxpayer's  loss  determine  whether  the  method  or 

did  not  have  a  comparable  effect  over  a  procedure  that  a  controlled  taxpayer 

comparable  period  of  time  on  the  employs  to  set  the  terms  for  its 

uncontrolled  comparables.  controlled  transactions  corresponds  to 

£xomp;e4.(i)USP.  a  U.S.  corporation.  the  method  or  procedure  that  might 

manufactures  product  Y  in  the  United  States  have  been  used  by  a  taxpayer  dealing  at 

andsells.ttoFSub.whichactsasUSFs  arm's  length  with  an  uncontrolled 

exclusive  distributor  of  product  Y  m  Country  .                  o  .u       »u    j-  ^  •_  j-     _ 

N.  The  resale  price  method  described  in  taxpayer.  Rather,  the  district  director 

§  l.482-3(c)  is  used  to  evaluate  whether  the  ^^'^  evaluate  the  result  achieved  rather 

tran.sfer  price  charged  by  USP  to  FSub  for  the  than  the  method  the  taxpayer  used  to 

1994  taxable  year  for  product  Y  was  arm's  determine  its  prices, 

length.  For  the  period  1992  through  1994.  (B)  Example.  The  following  example 

FSub  had  a  gross  profit  margin  for  each  year  illustrates  this  paragraph  (f)(2)(v). 


Example,  (i)  FS  is  a  foreign  subsidiary  of 
P.  a  U.S.  corporation.  P  manufactures  and 
sells  household  appliances.  FS  operates  as 
P's  exclusive  distributor  in  Europe.  P 
annually  establishes  the  price  for  each  of  its 
appliances  sold  to  FS  as  part  of  its  annual 
budgeting,  production  allocation  and 
scheduling,  and  performance  evaluation 
processes.  FS's  aggregate  gross  margin  earned 
in  its  distribution  business  is  18%. 

(ii)  ED  is  an  uncontrolled  European 
distributor  of  competing  household 
appliances.  After  adjusting  for  minor 
differences  in  the  level  of  inventory,  volume 
of  sales,  and  warranty  programs  conducted 
by  FS  and  ED,  ED's  a^regate  gross  margin  is 
also  18%.  Thus,  the  disbict  director  may 
conclude  that  the  aggregate  prices  charged  by 
P  for  its  appliances  sold  to  FS  are  arms 
length,  without  determining  whether  the 
budgeting,  production,  and  performance 
evaluation  processes  of  P  are  similar  to  such 
processes  used  by  ED. 

(g)  Collateral  adfustments  with  respect 
to  allocations  under  section  482 — (1)  In 
general.  The  district  director  will  take 
into  account  appropriate  collateral 
adjustments  with  respect  to  allocations 
under  section  482.  Appropriate 
collateral  adjustments  may  include 
correlative  allocations,  conforming 
adjustments,  and  setoffs,  as  described  in 
this  paragraph  (g). 

(2)  Correlative  allocations — (i)  In 
general.  When  the  district  director 
makes  an  allocation  under  section  482 
(referred  to  in  this  paragraph  (g)(2)  as 
the  primary  ailocation),  appropriate 
correlative  allocations  will  also  be  made 
with  respect  to  any  other  member  of  the 
group  affected  by  the  allocation.  Thus, 
if  the  district  director  makes  an 
allocation  of  income,  the  district 
director  will  not  only  increase  the 
income  of  one  member  of  the  group,  but 
correspondingly  decrease  the  income  of 
the  other  member.  In  addition,  where 
appropriate,  the  district  director  may 
make  such  further  correlative 
allocations  as  may  be  required  by  the 
initial  correlative  allocation. 

(ii)  Manner  of  carrying  out  correlative 
allocation.  The  district  director  will 
furnish  to  the  taxpayer  with  respect  to 
which  the  primary  allocation  is  made  a 
written  statement  of  the  amount  and 
nature  of  the  coirelative  allocaticm.  The 
correlative  allocation  must  be  reflected 
in  the  documentation  of  the  other 
member  of  the  group  that  is  maintained 
for  U.S.  tax  purposes,  without  regard  to 
whether  it  afiects  the  U.S.  income  tax 
liability  of  the  other  member  for  any 
open  year.  In  some  drcumstances  the 
allocation  will  have  an  immediate  U.S. 
tax  effect,  by  changing  the  taxable 
income  computation  of  the  other 
member  (or  the  taxable  income 
computation  of  a  shareholder  of  the 
other  member,  for  example,  under  the 
provisions  of  subpart  F  of  the  Internal 
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Example,  (i)  FS  is  a  foreign  subsidiary  of 
P.  a  U.S.  corporation.  P  manufactures  and 
sells  household  appliances.  FS  operates  as 
P's  exclusive  distributor  in  Europe.  P 
annually  establishes  the  price  for  each  of  its 
appliances  sold  to  FS  as  part  of  its  annual 
budgeting,  production  allocation  and 
scheduling,  and  performance  evaJuatioQ 
processes.  FS's  aggregate  gross  margin  earned 
in  its  distribution  business  is  18%. 

(ii)  ED  is  an  uncontrolled  European 
distributor  of  competing  household 
appliances.  After  adjusting  for  minor 
differences  in  the  level  of  inventory,  volume 
of  sales,  and  warranty  programs  conducted 
by  FS  and  ED,  ED's  abrogate  gross  margin  is 
also  18%.  Thus,  the  district  director  may 
conclude  that  the  aggregate  prices  charged  by 
P  for  its  appliances  sold  to  FS  are  arm's 
length,  without  determining  whether  the 
budgeting,  production,  and  performance 
evaluation  processes  of  P  are  similar  to  such 
processes  used  by  ED. 

(g)  Collateral  adjustments  with  respect 
to  allocations  under  section  482 — (1)  In 
general.  The  district  director  will  take 
into  account  appropriate  collateral 
adjustmeiits  with  respect  to  aHocations 
under  section  482.  Appropriate 
collateral  adjustments  may  include 
correlative  allocations,  conforming 
adjustments,  and  setoffs,  as  described  in 
this  paragraph  (g). 

(2j  Correlative  allocations — (i)  In 
general.  When  the  district  director 
makes  an  allocation  under  sectioa  482 
(referred  to  in  this  paragraph  (g)(2)  as 
the  primary  allocation),  appntipriate 
correlative  allocations  will  also  be  made 
with  respect  to  any  other  member  of  the 
group  affected  by  the  allocadon.  Thus, 
if  the  district  director  makes  an 
allocation  of  income,  the  district 
director  will  not  only  increase  the 
income  of  one  member  of  the  group,  but 
correspondingly  decrease  the  income  of 
the  other  member.  In  addition,  where 
appropriate,  the  district  director  may 
make  such  further  correlative 
allocations  as  may  be  required  by  the 
initial  correlative  allocation. 

(ii)  Manner  of  carrying  out  correlative 
allocation.  The  district  director  will 
furnish  to  the  taxpayer  with  respect  to 
which  the  primary  allocation  is  made  a 
written  statement  of  the  amount  and 
nature  of  the  coirelative  alloGati<Mi.  The 
correlative  allocation  must  be  reflected 
in  the  documentation  of  the  other 
member  of  the  group  that  is  maintained 
for  U.S.  tax  purposes,  without  regard  to 
whether  it  afiects  the  U.S.  income  tax 
liability  of  the  other  member  for  any 
open  year.  In  some  drcumstances  the 
allocation  will  have  an  immediate  U.S. 
tax  effect,  by  chai^ng  the  taxable 
income  computation  of  the  other 
member  {or  the  taxable  income 
computation  of  a  shareholder  of  the 
other  member,  for  example,  under  the 
provisions  of  subpart  F  of  the  Internal 


Revenue  Code).  Alternatively,  the 
correlative  allocation  may  not  be 
reflected  on  any  U.S.  tax  return  until  a 
later  year,  for  example  when  a  dividend 
is  paid. 

(iii)  Events  triggering  correlative 
allocation.  For  purposes  of  this 
paragraph  (gK2),  a  primary  allocation 
will  not  be  considered  to  have  been 
made  (and  therefore,  correlative 
allocations  are  not  required  to  be  made) 
until  the  date  of  a  final  determination 
with  respect  to  the  allocation  under 
section  482.  For  this  purpose,  a  final 
determination  includes — 

(A)  Assessment  of  tax  folloiving 
execution  by  the  taxpayer  of  a  Form  870 
(Waiver  of  Restrictions  on  Assessment 
and  Collecdon  of  Deficiency  in  Tax  and 
Acceptance  of  Overassessment)  with 
respect  to  such  allocation; 

(B)  Acceptance  of  a  Form  870-AD 
(Offer  of  Waiver  of  Restriction  on 
Assessment  and  Collection  of 
Deficiency  in  Tax  and  Acceptance  of 
Overassessment ) ; 

(C)  Payment  of  the  deficiencj'; 

(D)  Stipulation  in  the  Tax  Court  of  the 
United  States;  or 

(E)  Final  determination  of  tax  liability 
by  offer-in-compromise.  closing 
agreement,  or  finaJ  resolution 
(determined  imder  the  principles  of 
section  7481)  of  a  judicial  proceeding. 

(iv)  Examples.  The  foikjwng 
examples  illustrate  this  paragraph  (gM2). 
In  each  example,  X  and  Y  are  members 
of  the  same  group  of  controlled 
taxpayers  and  eitch  reguiarty  computes 
its  income  on  a  calendar  year  basis. 

Example  1.  (i)  In  1996,  Y,  a  U.S. 
corporation,  rents  a  building  owned  b>'  X, 
also  a  U.S.  oorpcw^tion.  In  1998  the  district 
director  determines  that  Y  did  not  pay  an 
arm's  length  rental  charge.  The  district 
director  proposes  to  increase  X's  income  to 
reflect  an  arm's  length  rental  chaise.  X 
consents  to  the  assessment  reflecting  such 
adjustment  by  executing  Form  870,  a  Waiver 
of  Restrictions  on  Assessment  and  Collection 
of  Deficiency  in  Tax  and  Acceptairce  of 
Overassessment.  The  assessmpnt  of  the  tax 
with  respect  to  the  adjustment  is  made  in 
1998.  Thus,  the  primary  allocation,  as 
defined  in  paragraph  (gJ(2Ki}  of  this  section, 
is  considered  to  have  been  made  in  1998. 

(ii)  The  adjustment  made  to  X's  income 
under  section  482  requires  a  correlative 
allocation  with  respect  to  Y's  income.  The 
district  director  notifies  X  in  writing  of  the 
amount  and  nature  of  the  adjustment  made 
with  respect  to  Y.  Y  had  net  operating  Josses 
in  1993. 1994.  1995,  1996.  and  1997. 
Although  a  correlative  adjustment  will  not 
have  an  effect  on  Y's  U.S.  income  tax  liability 
for  1996,  an  adjustment  increasing  Y's  net 
operating  loss  for  1996  will  be  made  for 
purposes  of  determining  Y's  U.S.  income  tax 
liability  for  1998  or  a  later  taxable  year  to 
which  the  increased  net  operating  loss  may 
be  carried. 


Example  2.  (i)  In  1995.  Xl  a  U.S. 
construction  company,  prjided  engineering 
services  to  Y.  a  U.S.  corporation,  in  the 
consmjction  of  Y's  factory.  In  1997,  the 
district  director  determines  that  the  fees  paid 
by  Y  to  X  for  its  services  were  not  arm's 
length  and  proposes  to  make  an  adiustment 
to  the  income  of  X.  X  consents  to  an 
assessment  reflecting  such  adjustment  by 
executing  Form  870.  An  assessment  of  the  tax 
with  respect  to  such  adjustment  is  made  in 
1997.  The  district  director  notifies  X  in 
writing  of  the  amount  and  nature  of  the 
adjustment  to  be  made  %«rith  respect  to  Y. 

(ii)  The  fees  paid  by  Y  for  X's  engineering 
services  properiy  constitute  a  capital 
expenditure.  Y  does  not  place  the  factory  into 
service  until  1998.  Therefore,  a  correlative 
adjustment  increasing  Y's  basis  in  the  factory 
does  not  affect  Y's  U.S.  income  tax  liability 
for  1997.  However,  the  correlative  adjustment 
must  be  made  in  the  books  and  records 
maintained  by  Y  for  its  U.S.  income  tax 
purposes  and  such  adjustment  will  be  taken 
into  account  in  computing  Y's  aibwafole 
depreciation  or  gain  or  loss  on  a  subsequent 
disposition  of  the  factory. 

Examples.  In  1995,  X.  a  U.S.  corporation, 
makes  a  loan  to  Y.  its  foreign  subsidiary  not 
engaged  in  a  U.S.  trade  or  business.  In  1997, 
the  district  director,  upon  determining  that 
the  interest  charged  on  the  loan  was  not 
arm's  length,  proposes  to  adjust  X's  income 
to  reflect  an  arm's  length  interest  rate.  X 
consents  to  an  assessment  reflecting  such 
allocation  by  executing  Form  870.  and  an 
assessment  of  the  tax  with  respect  to  the 
section  482  allocation  is  made  in  1997.  The 
district  director  notifies  X  in  writing  of  the 
amount  and  nature  of  the  correlative 
allocation  to  be  made  with  respect  to  Y. 
Although  the  correlative  adjustment  does  not 
have  an  effect  on  Y's  U.S.  income  tax 
liability,  the  adjustment  must  be  reflected  in 
the  documentation  of  Y  that  is  maintained  foi 
U.S.  tax  purposes.  Thus,  the  adjustment  must 
be  reflected  in  the  determination  of  the 
amount  of  Y's  earnings  and  profits  for  1995 
and  subsequent  years,  and  the  adjustment 
must  be  made  to  the  extent  it  has  an  effect 
on  any  person's  U.S.  income  tax  liabilitv'  for 
any  taxable  year. 

(3)  Adjustments  to  conform  accounts 
to  reflect  section  482  allocations— (\)  In 
general.  Appropriate  adjustments  must 
be  made  to  conform  a  taxpayer's 
accounts  to  reflect  allocations  made 
under  section  482.  Such  adjustments 
may  include  the  treatment  of  an 
allocated  amount  as  a  dividend  or  a 
capital  contribution  (as  appropriate),  or, 
in  appropriate  cases,  pursuant  to  such 
applicable  revenue  procedures  as  may 
be  provided  by  the  Commissioner  (see 
§  601.601(d)(2)  of  this  chapter), 
repayment  of  the  allocated  amount 
without  further  income  tax 
consequences. 

(ii)  Example.  The  following  example 
illustrates  the  principles  of  this 
paragraph  (g)(3). 

Example — Conforming  cash  accounts,  (i) 
USD.  a  United  States  corporation,  buys 
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Product  from  its  foreign  parent,  FP.  In 
rpviewing  USD's  incape  tax  return,  the 
district  director  deteriiines  that  the  arm's 
length  price  would  have  increased  USD's 
taxable  income  by  $5  (nillion.  The  district 
director  accordingly  a  djusts  USD's  income  to 
reflect  its  true  taxable  income. 

(ii)  To  conform  its  c  ash  accounts  to  reflect 
the  section  482  alloca  ion  made  by  the 
district  director.  USD  applies  for  relief  under 
Rev.  Proc.  65-17. 196  >-l  C.B.  833  (see 
§601.601(d)(2)(ii)(W  (  f  this  chapter),  to  treat 
the  S5  million  adjustr  lent  as  an  account 
receivable  from  FP.  di  le  as  of  the  last  day  of 
the  year  of  the  transac  tion,  with  interest 
accruing  therefrom. 

(4)  Setoffs — (i)  In  general.  If  an 
allocation  is  made  i  inder  section  482 
with  respect  to  a  tn  nsaction  between 
controlled  taxpayer  i.  the  district 
director  will  also  ta  ce  into  account  the 
effect  of  any  other  i  on-arm's  length 
transaction  between  the  same  controlled 
taxpayers  in  the  sai  le  taxable  year 
which  will  result  ir  a  setoff  against  the 
original  section  48i  allocation.  Such 
setoff,  however,  wi  1  be  taken  into 
account  only  if  the  ■equirements  of 
§  1.482-l(g)(4)(ii)  a  -e  satisfied.  If  the 
effe<i  of  the  setoff  i  i  to  change  the 
characterization  or  »urce  of  the  income 
or  deductions,  or  ol  lerwise  distort 
taxable  income,  in  ;  uch  a  manner  as  to 
affect  the  U.S.  tax  I  ability  of  any 
member,  adjustmer  ts  will  be  made  to 
reflect  the  correct  a  nount  of  each 
category  of  income  ar  deductions.  For 
purposes  of  this  set  aff  provision,  the 
term  arm's  length  rt  fers  to  the  amount 
defined  in  paragrap  i  (b)  (Arm's  length 
standard)  of  this  section,  without  regard 
to  the  rules  in  §  1.4  (2-2  under  which 
ce.-lain  charges  are  ieemed  to  be  equal 
to  arm's  length. 

(ii)  Hequtrements  The  district 
dirtctor  will  take  a  letoff  into  account 
only  if  the  taxpayer  —  . 

(A)  Establishes  th  at  the  transaction 
that  is  the  basis  of  t  ie  setoff  vvas  not  at 
arm's  length  and  th  5  amount  of  the 
appropriate  arm's  li  ngth  charge; 

(B)  Documents,  p  arsuant  to  paragraph 
(g)(2)  of  this  sectior .  all  correlative 
adjustments  resulti  ig  from  the  propo.sed 
setoff;  and 

(C)  Notifies  the  d  strict  diret:tor  of  the 
basis  of  any  claimei  i  setoff  within  30 
days  after  the  earli€  r  of  the  date  of  a 
letter  by  which  the  district  director 
transmits  an  exami  lation  report 
notifying  the  taxpa  er  of  proposed 
adjustments  or  the  late  of  the  issuance 
of  the  notice  of  defi  :iencv. 

(iii)  Examples.  Tl  le  folfowing 
examples  illustrate  this  paragraph  (g)(4). 

Example  I.  P,  a  US  corporation,  rtnders 
services  to  S,  its  foreij  n  subsidiary  in 
Country  Y.  in  connect  ion  with  the 
construction  of  S's  fa<  tory.  An  arm's  length 
charge  for  such  servic  ?s  determined  under 


§  1.482-2(b)  would  be  $100,000.  During  the 
same  taxable  year  P  makes  available  to  S  the 
use  of  a  machine  to  be  used  in  the 
construction  of  the  factory,  and  the  arm's 
length  rental  value  of  the  machine  is  525,000. 
P  bills  S  Si  25.000  for  the  services,  but  does 
not  charge  S  for  the  use  of  the  machine.  No 
allocation  will  be  made  with  respect  to  the 
undercharge  for  the  machine  if  P  notifies  thr 
di.strict  director  of  the  basis  of  the  claimed 
setoff  within  30  days  after  the  date  of  the 
letter  from  the  district  director  transmitting 
the  examination  repKjrt  notifying  P  of  the 
proposed  adjustment,  establishes  that  the 
excess  amount  charged  for  services  was  equal 
to  an  arm's  length  charge  for  the  use  of  the 
machine  and  that  the  taxable  income  and 
income  tax  liabilities  of  P  are  not  distorted, 
and  documents  the  correlative  allocations 
resulting  from  the  proposed  setoff. 

Example  2.  The  facts  are  the  same  as  in 
Example  J.  except  that,  if  P  had  reported 
S25  OOO  as  rental  income  and  525,000  less  as 
service  income,  it  would  have  been  subject 
to  the  tax  on  personal  holding  companies. 
Allocations  will  be  made  to  reflect  the  correct 
amount;  of  rental  income  and  service 


(h)  Special  rules — (1)  Small  taxpayer 
safe  harbor.  [Reserved] 

(2)  Effect  of  foreign  legal  restrictions — 
(i)  In  general.  The  district  direcior  will 
take  into  account  the  effect  of  a  foreign 
legal  restriction  to  the  extent  that  such 
restriction  affects  the  results  of 
tran.sactions  at  arm's  length.  Thus,  a 
foreign  legal  restriction  will  be  taken 
into  account  only  to  the  extent  that  it  is 
shown  that  the  restriction  affected  an 
uncontrolled  taxpayer  under 
comparable  circumstances  for  a 
comparable  period  of  time.  In  the 
absence  of  evidence  indicating  the  effect 
of  the  foreign  legal  restriction  on 
uncontrolled  taxpayers,  the  restriction 
will  be  taken  into  account  only  to  the 
extent  provided  in  paragraphs  (h)(2)  (iii) 
and  (iv)  of  this  section  (Deferred  income 
method  of  accounting). 

(ii)  Applicable  legal  restrictions. 
Foreign  legal  restrictions  (whether 
temporary  or  permanent)  will  be  taken 
into  account  for  purposes  of  this 
paragraph  (h)(2)  only  if,  and  so  long  as, 
the  conditions  set  forth  in  paragraphs 
(h)(2)(ii)  (A)  through  (D)  of  this  section 
are  met. 

(A)  The  restrictions  are  publicly 
promulgated,  generally  applicable  to  all 
similarly  situated  persons  (both 
controlled  and  uncontrolled),  and  not 
imposed  as  part  of  a  commercial 
transaction  between  the  taxpayer  and 
the  foreign  sovereign; 

(B)  The  taxpayer  (or  other  member  of 
the  controlled  group  with  respect  to 
which  the  restrictions  apply)  has 
exhausted  all  remedies  prescribed  by 
foreign  law  or  practice  for  obtaining  a 
waiver  of  such  restrictions  (other  than 


remedies  that  would  have  a  negligible 
prospect  of  success  if  pursued); 

(C)  The  restrictions  expressly 
prevented  the  payment  or  receipt,  in 
any  form,  of  part  or  all  of  the  arm's 
length  amount  that  would  otherwise  lie 
required  under  section  482  (for 
example,  a  restriction  that  applies  onl , 
to  the  deductibility  of  an  expense  for  t^\. 
purposes  is  not  a  restriction  on  payment 
or  receipt  for  this  purpose);  and 

(D)  The  related  parties  subject  to  the 
restriction  did  not  engage  in  any 
arrangement  with  controlled  or 
uncontrolled  parties  that  had  the  effect 
of  circimiventing  the  restriction,  and 
have  not  otherwise  violated  the 
restriction  in  any  material  respect. 

(iii)  Requirement  for  electing  the 
deferred  income  method  of  accounting. 
If  a  foreign  legal  restriction  prevents  the 
payment  or  receipt  of  part  or  all  of  the 
arm's  length  amount  that  is  due  with 
respect  to  a  controlled  transaction,  the 
restricted  amount  may  be  treated  as 
deferrable  if  the  following  requirements 
are  met — 

(A)  The  controlled  taxpayer 
establishes  to  the  satisfaction  of  the 
district  director  that  the  payment  or 
receipt  of  the  arm's  length  amount  was 
prevented  because  of  a  foreign  legal 
restriction  and  circumstances  described 
in  paragraph  (h)(2)(ii)  of  this  Section; 
and 

(B)  The  controlled  taxpayer  whose 
U.S.  tax  liability  may  be  affected  by  the 
foreign  legal  restriction  elects  the 
deferred  income  method  of  accounting, 
as  described  in  paragraph  (h)(2)(iv)  of 
this  section,  on  a  written  statement 
attached  to  a  timely  U.S.  income  tax 
return  (or  an  amended  return)  filed 
before  the  IRS  first  contacts  any  member 
of  the  controlled  group  concerning  an 
examination  of  the  return  for  the  taxable 
j-ear  to  which  the  foreign  legal 
restriction  applies.  A  written  statement 
furnished  by  a  taxpayer  subject  to  the 
Coordinated  Examination  Program  will 
be  considered  an  amended  return  for 
purposes  of  this  paragraph  (h)(2)(iii)(B) 
if  it  satisfies  the  requirements  of  a 
qualified  amended  return  for  purposes 
of  §  1.6664-2(c)(3)  as  set  forth  in  those 
regulations  or  as  the  Commissioner  may 
prescribe  by  applicable  revenue 
procedures.  The  election  statement  must 
identify  the  affected  transactions,  the 
parties  to  the  transactions,  and  the 
applicable  foreign  legal  restrictions. 

(iv)  Deferred  income  method  of 
accounting.  If  the  requirements  of 
paragraph  (h)(2)(ii)  of  this  section  are 
satisfied,  any  portion  of  the  arm's  length 
amount,  the  pa>'ment  or  receipt  of 
which  is  prevented  because  of 
applicable  foreign  legal  restrictions,  will 
be  treated  as  deferrable  until  payment  or 


receipt  of  the  relevant  item  ceases  to  be 
prevented  by  the  foreign  legal 
restriction.  For  purposes  of  the  deferred 
income  method  of  accounting  under  this 
paragraph  (h)(2j(iv).  deductions 
(including  the  cost  or  other  basis  of 
inventory  and  other  assets  sold  or 
exchanged)  and  credits  properly 
chargeable  against  any  amount  so 
deferred,  are  subject  to  deferral  under 
the  provisions  of  §  1.461-  1(a)(4).  In 
addition,  income  is  deferrable  under 
this  deferred  income  method  of 
accounting  only  to  the  extent  that  it 
exceeds  the  related  deductions  already 
claimed  in  open  taxable  years  to  which 
the  foreign  1^1  restriction  applied. 

(v)  Examples.  The  following 
examples,  in  which  Sub  is  a  Country  FC 
subsidiary  of  U.S.  corporation.  Parent, 
illustrate  this  paragraph  {h)(2). 

Example  1.  Parent  licenses  an  intangible  to 
Sub.  FC  law  generally  prohibits  paynientK  by 
any  person  within  PC  to  recipients  outside 
the  country.  The  FC  law  nieets  the 
requiremenU  of  paragraph  (hK2Kii)  of  this 
section.  There  is  no  evidence  of  unrelated 
parties  entering  into  transactions  under 
comjjarable  circumstances  for  a  comparable 
period  of  time,  and  the  foreign  legal 
restrictions  will  not  be  taken  into  account  in 
determining  the  arm's  length  amount.  The 
arm's  length  royalty  rate  for  the  use  of  th« 
intangible  property  in  the  absence  of  the 
foreign  restriction  is  10%  of  Sub's  sales  in 
country  FC  However,  because  the 
requirements  of  paragraph  (hj(2)(ii)  of  this 
section  are  satisfied.  Parent  can  elect  the 
deferred  income  method  of  accounting  by 
attaching  to  its  timely  filed  U.S.  income  tax 
return  a  written  statement  that  satisfies  the 
requirements  of  paragraph  (h)(2Kiii)(B)  of 
this  section. 

Example  2.  [i]  The  facts  are  the  same  as  in 
£jfanip/e  J,  except  that  Sub,  altlKW^  it 
makes  no  royalty  payment  to  P»ent,  airanges. 
with  an  unrelated  intermediary  to  make 
pajroents  equal  to  an  arm's  length  amount  on 
Its  behalf  to  Parent. 

(ii)  The  district  director  makes  an 
allocation  of  royalty  income  to  Parent,  based 
on  the  arm's  length  royalty  rate  of  10%. 
Further,  the  district  director  determines  that 
because  the  arrangement  with  the  third  party 
had  the  effect  of  circumventing  the  FC  law, 
the  requirements  of  pa^graph  {h){2){ii){D)  of 
this  section  are  not  satisfied.  Thus,  Parent 
could  not  validly  elect  the  deferred  income 
method  of  accounting,  and  the  allocation  of 
royalty  income  cannot  be  treated  as 
deferrable.  In  appropriate  circumstances,  the 
district  director  may  permit  the  amount  of 
the  distribution  to  be  treated  as  payment  by 
Sub  of  the  royalty  allocated  to  Parent  under 
the  provisions  of  §  1.482-1  (^  (Collateral 
adjustments). 

Example  3.  The  facts  are  the  sam«  as  in 
Example  1.  except  that  the  laws  of  PC  do  not 
prevent  distributions  from  corporations  to 
their  sharelxJders.  Sub  distributes  ao  amount 
equal  to  8%  of  its  sales  in  country  FC 
Because  the  laws  of  FC  did  not  expressly 
prevent  all  forms  of  payment  from  Sub  to 
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receipt  of  the  relevant  item  ceases  to  be 
prevented  by  the  foreign  legal 
restriction.  For  purposes  of  the  deferred 
income  method  of  accounting  under  this 
paragraph  (h)(2Hiv).  deductions 
(including  the  cost  or  other  basis  of 
inventory  and  other  assets  sold  or 
exchanged)  and  credits  properly 
chargeable  against  any  amount  so 
deferred,  are  subject  to  deferral  under 
the  provisions  of  §  1.461-  1(a)(4).  In 
addition,  income  is  deferrable  under 
this  deferred  income  method  of 
accounting  only  to  the  extent  that  it 
exceeds  the  related  deductions  already 
claimed  in  open  taxable  years  to  which 
the  foreign  1^1  restriction  applied. 

(v)  Examples.  The  following 
examples,  in  which  Sub  is  a  Country  FC 
subsidiary  of  U.S.  corporation.  Parent, 
illustrate  this  paragraph  (h)(2). 

Example  1.  Parent  licenses  an  intangible  to 
Sub.  FC  law  generally  prohibits  payraents  by 
any  person  within  FC  to  recipients  outside 
the  country.  The  FC  law  meets  the 
requirements  of  paragraph  (h)(2Miil  of  this 
secUon.  There  is  no  evidence  of  unrelated 
parties  entering  into  transactions  under 
comparable  circumstances  for  a  comparable 
period  of  time,  and  the  foreign  legal 
restricUons  will  not  be  taken  into  account  in 
determining  the  arm's  length  amount.  The 
arm's  length  royalty  rate  for  the  use  of  th« 
intangible  property  in  the  absence  of  the 
foreign  restriction  is  10%  of  Sub's  sabs  in 
country  FC  However,  because  the 
requirements  of  paragraph  (hj(2Kii)  of  this 
section  are  satisfied.  Parent  can  elect  the 
deferred  income  method  of  accounting  by 
attaching  to  its  timely  filed  U.S.  income  tax 
return  a  written  statement  that  satisfies  the 
requirements  of  paragraph  (h)(2Kiii)(3)  of 
this  section. 

Example  2.  {i]  The  facts  are  the  same  as  in 
ExoOTp/e  I,  except  that  Sub,  although  it 
makes  no  royalty  payment  to  P»ent,  arranges, 
with  an  unrelated  intermediary  to  make 
payments  equal  to  an  arm's  length  amount  on 
its  behalf  to  Parent. 

lii)  The  district  director  makes  an 
allocation  of  royalty  income  to  Parent,  based 
on  the  arm's  length  royalty  rate  of  10%. 
Further,  the  district  director  determines  that 
because  the  arrangement  with  the  third  party 
had  the  effect  of  circumventing  the  FC  law, 
the  requirements  of  pa^graph  (h)(2KiiKD)  of 
this  section  are  not  satisfied.  Thus,  Parent 
could  not  validly  elect  the  deferred  income 
method  of  accounting,  and  the  allocation  of 
royalty  income  cannot  be  treated  as 
deferrable.  In  appropriate  circumstances,  the 
district  director  may  permit  the  amount  of 
the  distribution  to  be  treated  as  payment  by 
Sub  of  the  royalty  allocated  to  Parent  under 
the  provisions  of  §  1.4«2-l(g)  (Collateral 
adjustments). 

Example  3.  The  facts  are  the  same  as  in 
Example  J.  except  that  the  laws  of  PC  do  not 
prevent  distributions  bom  corporations  to 
their  shareh<^ders.  Sub  distributes  an  amount 
equal  to  8%  of  its  sales  in  country  FC 
Because  the  laws  of  FC  did  not  expressly 
prevent  all  forms  of  payment  from  Sub  to 


Parent,  Parent  cannot  validly  elect  the 
deferred  income  method  of  accounting  with 
respect  to  any  of  the  ann's  length  royalty 
amount.  In  appropriate  circumstances,  the 
district  director  may  permit  the  8%  that  was 
distributed  to  be  treated  as  payment  by  Sub 
of  the  royalty  allocated  to  Parent,  under  the 
provisions  of  §  1.462-1  (g)  (Collateral 
adjustments). 

Example  4.  The  facts  are  the  same  as  in 
Example  1.  except  that  Country  PC  law 
permits  the  payment  of  a  royalty,  but  limits 
the  amount  to  5%  of  sales,  and  Sub  pays  the 
5%  royalty  to  Parent.  Parent  deroonsUates 
the  existence  of  a  comparable  uncontrolled 
transaction  for  purposes  of  the  comparable 
uncontrolled  transaction  method  in  which  an 
uncontrolled  party  accepted  a  royalty  rate  of 
5%.  Given  the  evidence  of  the  comparable 
uncontrolled  transaction,  the  5%  royalty  rate 
is  determined  to  be  tl»e  arm's  length  royalty 
rate. 

(3)  Coordination  with  section  936— (i) 
Cost  sharing  under  section  936.  If  a 
possessions  corporation  makes  an 
election  under  section  936(h)(5)(C)(i)(I)7 
the  corporation  must  make  a  section  936 
cost  sharing  payment  that  is  at  least 
equal  to  the  payment  that  would  be 
required  under  section  482  if  the 
electing  corporation  were  a  foreign 
corporation.  In  determining  the 
payment  that  would  be  required  under 
section  482  for  this  purpose,  the 
provisions  of  §§1.482-1  and  1.482-4 
will  be  applied,  and  to  the  extent 
relevant  to  the  valuation  of  intangibles. 
§§  1.482-5  and  1.482-6  will  bo  applied. 
The  provisions  of  section 
936(h)(5)(C)(i)(U)  (Effect  of  Election- 
electing  corporation  treated  as  owner  of 
intangible  property)  do  not  apply  until 
the  payment  that  would  be  required 
un(ter  section  482  has  been  deteiTrtined. 

(ii)  Use  of  terms.  A  cost  sharing 
payment,  for  the  purposes  of  section 
936(h)(5)(C)(i)^I).  is  calculated  using  the 
provisions  of  section  936  and  the 
regulations  thereunder  and  the 
provisions  of  this  paragraph  (h)(3).  The 
provisions  relating  to  cost  sharing  under 
section  482  do  not  apply  to  payments 
made  pursuant  to  an  election  under 
section  936(hK5){C)(i)(I).  Similarly,  a 
profit  split  payment,  for  the  purposes  of 
section  936(h)(5)(C)(u)(I).  is  calculated 
using  the  provisions  of  section  936  and 
the  regulations  thereunder,  not  section 
482  and  the  regulations  thereunder, 
(i)  Definitions.  The  definitions  set 
forth  in  paragraphs  (i)  (1)  through  (10) 
of  this  section  apply  to  §§  1.482-1 
through  1.482-8. 

(1)  Organization  includes  an 
organization  of  any  kind,  whether  a  sole 
proprietorship,  a  partnership,  a  trust,  an 
estate,  an  association,  or  a  corporation 
(as  each  is  defined  or  understood  in  the 
Internal  Revenue  Code  or  the 
regulations  thereunder),  irrespective  of 


the  place  of  organization,  operation,  or 
conduct  of  the  trade  or  business,  and 
regardless  of  whether  it  is  a  domestic  or 
foreign  organization,  whether  it  is  an 
exempt  organization,  or  whether  it  is  a 
member  of  an  affiliated  group  that  files 
a  consolidated  U.S.  income  tax  return, 
or  a  member  of  an  affiliated  group  that 
does  not  file  a  consolidated  U.S.  income 
tax  return. 

(2)  Trade  or  business  includes  a  trade 
or  business  activity  of  any  kind, 
regardless  of  whether  or  where 
organized,  whether  owned  individually 
or  othenvise,  and  regardless  of  the  place 
of  operation.  Employment  for 
compensatitMi  will  ctmstitute  a  separate 
trade  or  business  from  the  employing 
trade  or  business. 

(3)  Ta.vpaysr  means  any  person, 
organization,  trade  or  business,  whether 
or  not  subject  to  any  internal  revenue 
tax. 

(4)  Controlled  includes  any  kind  of 
control,  direct  or  indirect,  whether 
legally  enforceable  or  not,  and  however 
exercisable  or  exercised,  including 
control  resulting  from  the  actions  of  two 
or  more  taxpayers  acting  in  concert  or 
with  a  common  goal  or  purpose.  It  is  the 
reality  of  the  control  that  is  decisive,  not 
its  form  or  the  mode  of  its  exercise.  A 
presumption  of  control  arises  if  income 
or  deductions  have  been  arbitrarily 
shifted. 

(5)  Controlled  taxpayer  means  any 
one  of  two  or  mare  taxpayers  owned  or 
controlled  directly  or  indirectly  by  the 
same  interests,  and  includes  the 
taxpayer  that  owns  or  controls  the  other 
taxpayers.  Uncontrolled  taxpayer  means 
any  one  of  two  or  more  taxpayers  not 
owned  or  controlled  directly  or 
indirectly  by  the  same  interests. 

(6)  Group,  controlled  group,  and 
group  of  controlled  taxpayers  mean  the 
taxpayers  owned  or  controlled  directly 
or  indirectly  by  the  same  interests. 

(7)  Transaction  means  any  sale, 
assignment,  lease.  Ucense.  loan, 
advance,  contribution,  or  any  other 
transfer  of  any  interest  in  or  a  right  to 
use  any  property  (whether  tangible  or 
intangible,  real  or  personal)  or  money, 
however  such  transaction  is  effected, 
and  whether  or  not  the  terms  of  such 
transaction  are  fbrmally  documented.  A 
transaction  also  includes  the 
performance  of  any  services  for  the 
benefit  of,  or  on  behalf  of.  another 
taxpayer. 

(8)  Controlled  transaction  or 
controlled  transfer  means  any 
transaction  or  transfer  between  two  or 
more  members  of  the  same  group  of 
contnriled  taxpayers.  The  term 
uncontrolled  transaction  means  any 
transaction  between  two  or  more 
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nst 


taxpayers  that  are 
same  group  of  contijolled 


members  of  the 
taxpayers. 


(9)  True  taxable  L  icome  means,  in  the 
case  of  a  controlled  taxpayer,  the  taxable 
income  that  would  ^lave  resulted  had  it 
deedt  with  the  other!  member  or 
members  of  the  group  at  arm's  length.  It 
does  not  mean  the  t^able  income 
resulting  to  the  controlled  taxpayer  by 
reason  of  the  particular  contract, 
transaction,  or  arrangement  the 
controlled  taxpayer Ichose  to  make  (even 
though  such  contract,  transaction,  or 
arrangement  is  lega  ly  binding  upon  the 
parlies  thereto). 

(10)  Uncontrollec 
the  uncontrolled  tra  nsaction  or 
uncontrolled  taxpayer  that  is  compared 
with  a  controlled  transaction  or 
taxpayer  under  any  applicable  pricing 
methodology.  Thus,  for  example,  under 
the  comparable  pro  its  method,  an 
uncontrolled  comparable  is  any 


comparable  means 


uncontrolled  taxpa) 
is  used  to  estabhsh 
operating  profit. 


er  from  which  data 
1  comparable 


(j)  Effective  dates-  — { 
in  this  are  generally  effect 
years  beginning  altef 


tie 


for 


(2)  Taxpayers  ma; ' 
retroactively  all  of 
these  regulations 
year.  Such  election 
the  year  of  the  election 
subsequent  taxable 


elect  to  apply 

provisions  of 
any  open  taxable 
Aill  be  effective  for 
and  all 


•ears. 


(3)  Although  thes! 
generally  effective 
stated,  the  final  sen^en 
(requiring  that  the 
to  transfers  or  licences 
property  be  comme»surate 
income  attributable 
generally  effective 
begiiming  after  December 
the  period  prior  to 
these  regulations 
section  482  must  be 
reasonable  method 
with  the  statute.  Thi ; 
method  that  applies 
their  general  princi]  l 
reasonable  method. 


f)r 


tiei 


(4)  These  regulations 
with  respect  to  tran  fers 
licenses  granted  to 
before  November  1 7 
August  17, 1986,  foi 
to  others.  Nevertheless 
with  respect  to 
before  such  dates  if 
property  transferred 
earlier  and  conti 
agreement,  such  prdperty 
existence  or  owned 
such  date. 


1 )  The  regulations 
ive  for  taxable 
October  6, 1994 


regulations  are 
r  taxable  years  as 
ce  of  section  482 
ii  icome  with  respect 
of  intangible 
with  the 
to  the  intangible)  is 
taxable  years 

31,  1986.  For 
effective  date  of 
final  sentence  of 
applied  using  any 
ot  inconsistent 
IRS  considers  a 
these  regulations  or 
es  to  be  a 


tl:e 


will  not  apply 
made  or 
1  Dreign  persons 
1985,  or  before 
transfers  or  licenses 
they  will  apply 
or  licenses 
with  respect  to 
pursuant  to  an 
IB  transfer 


I  trans  fers 


,•  was  not  in 
jy  the  taxpayer  on 


§  1 .482-2    Determination  of  taxabie  income 
in  specific  situations. 

(a)  Loans  or  advances — (1)  Interest  on 
bona  fide  indebtedness — (i)  In  general. 
Where  one  member  of  a  group  of 
controlled  entities  makes  a  loan  or 
advance  directly  or  indirectly  to,  or 
otherwise  becomes  a  creditor  of,  another 
member  of  such  group  and  either 
charges  no  interest,  or  charges  interest  at 
a  rate  which  is  not  equal  to  an  arm's 
length  rate  of  interest  (as  defined  in 
paragraph  (a)(2)  of  this  section)  with 
respect  to  such  loan  or  advance,  the 
district  director  may  make  appropriate 
allocations  to  reflect  an  arm's  length  rate 
of  interest  for  the  use  of  such  loan  or 
advance. 

(ii)  Application  of  paragraph  (a)  of 
this  section — (A)  Interest  on  bona  fide 
indebtedness.  Paragraph  (e)  of  this 
section  applies  only  to  determine  the 
appropriate.^ess  of  the  rate  of  interest 
charged  on  the  principal  amount  of  a 
bona  fide  indebtedness  between 
members  of  a  group  of  controlled 
entities,  including — 

[1)  Loans  or  advances  of  money  or 
other  consideration  (whether  or  not 
evidenced  by  a  written  instrument);  and 

(2)  Indebtedness  arising  in  the 
ordinary  course  of  business  fi-om  sales, 
leases,  or  the  rendition  of  services  by  or 
between  members  of  the  group,  or  any 
other  similar  extension  of  credit. 

(B)  Alleged  indebtedness.  This 
paragraph  (e)  does  not  apply  to  so  much 
of  an  alleged  indebtedness  which  is  not 
in  fact  a  bona  fide  indebtedness,  even  if 
the  stated  rate  of  interest  thereon  would 
be  within  the  safe  haven  rates 
prescribed  in  paragraph  (a)(2)(iii)  of  this 
section.  For  example,  paragraph  (a)  of 
this  section  does  not  apply  to  payments 
with  respect  to  all  or  a  portion  of  such 
alleged  indebtedness  where  in  fact  all  or 
a  portion  of  an  alleged  indebtedness  is 
a  contribution  to  the  capital  of  a 
corporation  or  a  distribution  by  a 
corporation  with  respect  to  its  shares. 
Similarly,  this  paragraph  (a)  does  not 
apply  to  payments  with  respect  to  an 
alleged  purchase-money  debt 
instrument  given  in  consideration  for  an 
alleged  sale  of  property  between  two 
controlled  entities  where  in  fact  the 
transaction  constitutes  a  lease  of  the 
property.  Payments  made  with  respect 
to  alleged  indebtedness  (including 
alleged  stated  interest  thereon)  shall  be 
treated  according  to  their  substance.  See 
§1.482-2(a)(3)(i). 

(iii)  Period  for  which  interest  shall  be 
charged — (A)  General  rule.  This 
paragraph  (a)(l)(iii)  is  effective  for 
indebtedness  arising  after  June  30,  1988. 
See  §  1.482-2(a)(3)  (26  CFR  Part  1 
edition  revised  as  of  April  1 ,  1988)  for 
indebtedness  arising  before  July  1 ,  1988. 


Except  as  otherwise  provided  in 
paragraphs  (a)(l)(iii)(B)  through  (E)  of 
this  section,  the  period  for  which 
interest  shall  be  charged  vdth  respect  to 
a  bona  fide  indebtedness  between 
controlled  entities  begins  on  the  day 
after  the  day  the  indebtedness  arises  and 
ends  on  the  day  the  indebtedness  is 
satisfied  (whether  by  payment,  offset, 
cancellation,  or  otherwise).  Paragraphs 
(a)(l)(iii)(B)  through  (E)  of  this  section 
provide  certain  alternative  periods 
during  which  interest  is  not  required  to 
be  charged  on  certain  indebtedness. 
These  exceptions  apply  only  to 
indebtedness  described  in  paragraph 
(a)(l)(ii)(A)(2)  of  this  section  (relating  to 
indebtedness  incurred  in  the  ordinary 
course  of  business  fi-om  sales,  ser\'ices, 
etc..  between  members  of  the  group)  and 
not  evidenced  by  a  written  instrument 
requiring  the  payment  of  interest.  Such 
amoimts  are  hereinafter  referred  to  as 
intercompany  trade  receivables.  The 
period  for  which  interest  is  not  required 
to  be  charged  on  intercompany  trade 
receivables  under  this  paragraph 
(a)(l)(iii)  is  called  the  interest-free 
period.  In  general,  an  intercompany 
trade  receivable  arises  at  the  time 
economic  performance  occurs  (within 
the  meaning  of  section  461(h)  and  the 
regulations  thereunder)  with  respect  to 
the  underlying  transaction  between 
controlled  entities.  For  purposes  of  this 
paragraph  (a)(l)(iii).  the  term  United 
States  includes  any  possession  of  the 
United  States,  and  the  term  foreign 
country  excludes  any  possession  of  the 
United  States. 

(B)  Exception  for  certain 
intercompany  transactions  in  the 
ordinary  course  of  business.  Interest  is 
not  required  to  be  charged  on  an 
intercompany  trade  receivable  until  the 
first  day  of  the  third  calendar  month 
following  the  month  in  which  the 
intercompany  trade  receivable  arises. 

(C)  Exception  for  trade  or  business  of 
debtor  member  located  outside  the 
United  States.  In  the  case  of  an 
intercompany  trade  receivable  arising 
from  a  transaction  in  the  ordinary 
course  of  a  trade  or  business  which  is 
actively  conducted  outside  the  United 
States  by  the  debtor  member,  interest  is 
not  required  to  be  charged  until  the  first 
day  of  the  fourth  calendar  month 
following  the  month  In  which  such 
intercompany  trade  receivable  arises. 

(D)  Exception  for  regular  trade 
practice  of  creditor  member  or  others  in 
creditor's  industry.  If  the  creditor 
member  or  imrelated  persons  in  the 
creditor  member's  industry,  as  a  regular 
trade  practice,  allow  unrelated  parties  a 
longer  period  without  charging  interest 
than  that  described  in  paragraph 
(a)(l)(iii)(B)  or  (C)  of  this  section 
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(whichever  is  applicable)  with  respect 
to  transactions  which  are  similar  to 
transactions  that  give  rise  to 
intercompany  trade  receivables,  such 
longer  interest-free  period  shall  be 
allowed  with  respect  to  a  comparable 
amount  of  intercompany  trade 
leceivables. 

(E)  Exception  for  property  purchased 
for  resale  in  a  foreign  country — (1) 
General  rule.  If  in  the  ordinary  course  of 
business  one  member  of  the  group 
(related  piuchaser)  purchases  property 
fi-om  another  member  of  the  group 
(related  seller)  for  resale  to  unrelated 
persons  located  in  a  particular  foreign 
country,  the  related  purchaser  and  the 
IT  lated  seller  may  use  as  the  inlerest- 
frae  period  for  the  intercompany  trade 
rtceivables  arising  during  the  related 
seller's  taxable  year  from  the  purchase 
of  such  property  within  the  same 
produi ;  group  an  interest-free  period 
equal  the  sum  of — 

(i)  The  number  of  days  in  the  related 
purchaser's  average  collection  period  (as 
determined  under  paragraph 
{8)(l)(iii)(E)(2)  of  this  section)  for  sales 
of  property  within  the  same  product 
group  sold  in  the  ordinary  course  of 
business  to  imrelated  persons  located  in 
the  same  foreign  country;  plus 

(//)  Ten  (10)  calendar  days. 

(2)  Interest-free  period.  The  interest- 
free  period  imder  this  paragraph 
(a)(l)(iii)(E),  however,  shall  in  no  event 
exceed  183  days.  The  related  purchaser 
does  not  have  to  conduct  business 
outside  the  United  States  in  order  to  be 
eligible  to  use  the  interest-free  period  of 
Lhis  paragraph  (a)(l){iii)(E).  The  interest- 
free  period  under  this  paragraph 
(a)(l){iii)(E)  shall  not  apply  to 
intercompany  trade  receivables 
attributable  to  property  which  is 
manufactured,  produced,  or  constructed 
(within  the  meaning  of  §  1.954-3(a)(4)) 
by  the  related  purchaser.  For  purposes 
of  this  paragraph  (a)(l)(iii){E)  a  product 
group  includes  all  products  within  the 
same  three-digit  Standard  Industrial 
Classification  (SIC)  Code  (as  prepared 
by  the  Statistical  Policy  Division  of  the 
Office  of  Management  and  Budget, 
Executive  Office  of  the  President.) 

[3)  Average  collection  period.  An 
average  collection  period  for  purposes 
of  this  paragraph  {a)(l)(iii)(E)  is 
determined  as  follows — 


Ra 
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(whichever  is  applicable)  with  respect 
to  transactions  which  are  similar  to 
transactions  that  give  rise  to 
intercompany  trade  receivables,  such 
longer  interest-free  period  shall  be 
allowed  with  respect  to  a  comparable 
cimount  of  intercompany  trade 
leceivables. 

(E)  Exception  for  property  purchased 
for  resale  in  a  forf:ign  country — (1) 
General  rule.  If  in  the  ordinary  course  of 
business  one  member  of  the  group 
(related  purchaser)  purchases  property 
from  another  member  of  the  group 
(related  seller)  for  resale  to  unrelated 
persons  located  in  a  particular  foreign 
country,  the  related  purchaser  and  the 
related  seller  may  use  as  the  interest- 
free  period  for  the  intercompany  trade 
rtceivables  arising  during  the  related 
seller's  taxable  year  from  the  purchase 
of  such  property  within  the  same 
produt'i  group  an  interest-free  period 
equal  the  sum  of — 

(j)  The  number  of  days  in  the  related 
purchaser's  average  collection  period  (as 
determined  under  paragraph 
{8)(l)(iii)(E)(2)  of  this  section)  for  sales 
of  property  within  the  same  product 
group  sold  in  the  ordinary  course  of 
business  to  imrelated  persons  located  in 
the  same  foreign  country-;  plus 

(ii)  Ten  (10)  calendar  days. 

(2)  Interest-free  period.  The  interest- 
free  period  under  this  paragraph 
(a)(l)(iii)(E),  however,  shall  in  no  event 
exceed  183  days.  The  related  purchaser 
does  not  have  to  conduct  business 
outside  the  United  States  in  order  to  be 
eligible  to  use  the  interest-free  period  of 
this  paragraph  (a)(l)(iii)(E).  The  interest- 
free  period  under  this  paragraph 
(a)(l)(iii)(E)  shall  not  apply  to 
intercompany  trade  receivables 
attributable  to  property  which  is 
manufactured,  produced,  or  constructed 
(within  the  meaning  of  §  1.954-3(a)(4)) 
by  the  related  purchaser.  For  purposes 
of  diis  paragraph  (a)(l)(iii){E)  a  product 
group  includes  all  products  within  the 
same  three-digit  Standard  Industrial 
Classification  (SIC)  Code  (as  prepared 
by  the  Statistical  Policy  Division  of  the 
Office  of  Management  and  Budget, 
Executive  Office  of  the  President) 
[3]  Average  collection  period.  An 
average  collection  period  for  purposes 
of  this  paragraph  (a)(l)(iii)(E)  is 
determined  as  follows — 


(/)  Step  1.  Determine  total  sales  (less 
returns  and  allowances)  by  the  related 
purchaser  in  the  product  group  to 
unrelated  persons  located  in  the  same 
foreign  country  during  the  related 
purchaser's  last  taxable  year  ending  on 
or  before  the  first  day  of  the  related 
seller's  taxable  year  in  which  the 
intercompany  trade  receivable  arises. 

[ii)  Step  2.  Determine  the  related 
purchaser's  average  month-end  accounts 
receivable  balance  with  respect  to  sales 
described  in  paragraph  (a)(l)(iii)(E)(2)(j') 
of  this  section  for  the  related 
purchaser's  last  taxable  year  ending  on 
or  before  the  first  day  of  the  related 
seller's  taxable  year  in  which  the 
intercompany  trade  receivable  arises. 
[iii)  Step  3.  Compute  a  receivables 
turnover  rate  by  dividing  the  total  sales 
amount  described  in  paragraph 
(.i)(l)(iii)(E)(2)(7l  of  this  section  by  the 
average  receivables  balance  described  in 
paragraph  (a)(l)(iii)(E)(2)(ij)  of  this 
section. 

(jV)  Step  4.  Divide  the  receivables 
turnover  rate  determined  under 
paragraph  (a)(l)(iii)(E)(2)(iji)  of  this 
section  into  365,  and  round  the  result  to 
tlie  nearest  whole  nimiber  to  determine 
the  number  of  days  in  the  average 
collection  period. 

(v)  Other  considerations.  If  the  related 
purchaser  makes  sales  in  more  than  one 
foreign  coimtry,  or  sells  property  in 
more  than  one  product  group  in  any 
foreign  country,  separate  computations 
of  an  average  collection  period,  by 
product  group  within  each  country,  are 
required.  If  the  related  purchaser  resells" 
fungible  property  in  more  than  one 
foreign  coimtry  and  the  intercompany 
trade  receivables  arising  from  the 
related  party  purchase  of  such  fungible 
property  cannot  reasonably  be  identified 
with  resales  in  particular  foreign 
countries,  then  solely  for  the  purpose  of 
fassigning  an  interest-fr-ee  period  to  such 
intercompany  trade  receivables  under 
this  paragraph  (a)(l)(iii)(E),  an  amount 
of  each  such  intercompany  trade 
receivable  shall  be  treated  as  allocable 
to  a  particular  foreign  country  in  the 
same  proportion  that  the  related 
purchaser's  sales  of  such  fungible 
property  in  such  foreign  country  during 
the  period  described  in  paragraph 
(a)(l)(iii)(E)(2)(i)  of  this  section  bears  to 
the  related  purchaser's  sales  of  all  such 


fungible  property  in  all  such  foreign 
countries  during  such  period.  An 
interest-free  period  under  this  paragraph 
(a)(l)(iii)(E)  shall  not  apply  to  any 
intercompany  trade  receivables  arising 
in  a  taxable  year  of  the  related  seller  if 
the  related  purchaser  made  no  sales 
described  in  paragraph  (a)(l)(iii)(E)(2)(i) 
of  this  section  from  which  the 
appropriate  interest-free  period  may  be 
determined. 

(4)  Illustration.  The  interest-free 
period  provided  under  paragraph 
(a)(l)(iii){E)  of  this  section  may  be 
illustrated  by  the  following  example: 

Example — (i)  Facts.  X  and  Y  use  the 
calendar  year  as  the  taxable  year  and  are 
members  of  the  same  group  of  controlled 
entities  within  the  meaning  of  section  482. 
For  Y's  1988  calendar  taxable  year  X  and  Y 
intend  to  use  the  interest-free  period 
determined  under  this  paragraph  (a)(l)(iii)(E) 
for  intercompany  trade  receivables 
attributable  to  X's  purchases  of  certain 
products  from  Y  for  resale  by  X  in  the 
ordinary  course  of  business  to  unrelated 
persons  in  country  Z.  For  its  1987  calendar 
taxable  year  all  of  X's  sales  in  country  Z  were 
of  products  within  a  single  product  group 
based  upon  a  three-digit  SIC  code,  were  not 
manufactured,  produced,  or  constructed 
(within  the  meaning  of  §  1.954-3(a)(4))  by  X. 
and  were  sold  in  the  ordinary  course  of  X's 
trade  or  business  to  unrelated  persons 
located  only  in  country  Z.  These  sales  and 
the  month-end  accounts  receivable  balances 
(for  such  sales  and  for  such  sales  uncollected 
fix)m  prior  months)  are  as  follows: 


Month 

Sales 

Accounts  re- 
ceivable 

Jan.  1937 

$500,000 
600.000 
450,000 
550.000 
650.000 
525.000 
400.000 
425.000 
475.000 
525,000 
450.000 
650.000 

$2  835  850 

Feb 

Mar _.„    ..    ...... 

Apr „„ 

2.840,300 
2,860,670 
2,825.700 
2.809.360 
2.8C3.200 
2,825,R50 
2.796.240 
2,839,390 
2,650,5.50 
2.775.4,S0 
2.812.600 

May 

Jurw _.... 

July  _ 

Aug ».. 

Sept 

Oct  

Nov 

Dec.  1987  

Totals 

6.200.000 

33  665  160 

(ii)  Average  collection  period.  X's  total 
sales  within  the  same  product  group  to 
unrelated  persons  within  country  Z  for  the 
period  are  $6,200,000.  The  average 
receivables  balance  for  the  p>eriod  is 
$2,805,430  (533,665,160/12).  The  average 
collection  period  in  whole  days  is 
determined  as  follows: 


Receivables  Turnover  Rate  - 


$6J20O.0OQ 
$2,805,430 


=  2.21 


Average  Collection  _  365  _   1 65.1 6  days,  rounded  to  the 
Period  2.2 1  ~  nearest  whole  day  =  1 65  days. 


Ffiitfmk 
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(iii)  Interest-five  f>erk>d.  Accordingly,  for 
intercompany  trade  receivables  incurred  by  X 
during  Y's  1988  calendar  taxable  y<ear 
attributable  to  the  puitiiase  of  property  from 
Y  for  resale  to  unrelated  persons  located  in 
country  Z  and  include!  in  the  product  group. 
X  may  use  an  interest-free  period  of  1 75  days 
(165  days  in  the  average  collection  period 
plus  10  days,  but  not  i$  excess  of  a  maximum 
of  183  days).  All  other  intercompany  trade 
receivables  incurred  bj  X  are  subject  to  the 


ribed  in  paragraphs 
,  whichever  are 
ales  in  other  foreign 
I  country  Z  or  makes 
I  than  one  product 
:itry,  separate 
brage  collection 


any  trade 
lly  not  required  in 
|hether  a  particular 
livable  has  been 


interest-free  periods  da 

(a)(l)(iii)(B).(C),or(D) 

applicable,  tf  X  makes  { 

countries  in  addition  t4 

sales  of  prof)erty  in  i 

group  in  any  foreign  i 

computations  of  X's  av 

period,  by  product  groip  within  each 

country,  are  required  if  order  for  X  and  Y  to 

determine  an  interest-fitee  f>eriod  for  such 

product  groups  in  sucH  foreign  countries 

under  this  paragraph  (aXlMiiiK^)- 

(iv)  Payment;  booK  entries — (A) 
Except  as  otherwise  provided  in  this 
paragraph  (a)(l)(iv),  In  determining  the 
period  of  time  for  wkich  an  amount 
owed  by  one  membef  of  the  group  to 
another  member  is  outstanding, 
pajTnents  or  other  ci^dits  to  an  account 
are  considered  to  be  japplied  against  the 
earliest  amount  outstanding,  that  is, 
payments  or  credits  are  applied  against 
amounts  in  a  first-inl  first-out  (FIFO) 
order.  Thus,  tracing  payments  to 
individual  intercom! 
receivables  is  gener 
order  to  determine ' 
intercompany  trade  i 
paid  within  the  applicable  interest-free 
period  determined  under  paragraph 
(aMl)(iii)  of  this  sect  on.  The  application 
of  this  paragraph  (a)  l)(iv)(A)  may  be 
illustrated  by  the  fol  owing  example: 

Example — (i)  Facts. '.  [  and  Y  are  members 
of  a  group  of  contiollet  entities  within  the 
meaning  of  section  482  Assume  that  the 
balance  of  intercompar  y  trade  receivables 
owed  by  X  to  Y  on  Juni  1  is  $100,  and  that 
all  of  the  Si 00  balance  represents  amounts 
incurred  by  X  to  Y  duri  ng  the  month  of  May. 
During  the  month  of  (u  ie  X  incurs  an 
additional  $200  of  intei  company  trade 
receivables  to  Y.  Assrni  le  that  on  July  15.  $60 
is  properly  credited  agi  inst  X's  intercompany 
account  to  Y,  and  that :  1240  is  properly 
credited  against  the  int  jrcompacy  account  on 
August  31.  Assume  tha ;  under  paragraph 
(a)(l)(iii)(B)  of  this  section  interest  must  be 
charged  on  X's  intercoi  ipany  trade 
receivables  to  Y  beginn  ing  with  the  first  day 
of  the  third  calendar  m  inth  following  the 
month  the  intercompar  y  trade  receivables 
arise,  and  that  no  alten  ative  interest-free 
period  applies.  Thus,  t  le  interest-free  period 
for  intercompany  trade  receivables  incurred 
during  the  month  of  Mi  ly  ends  on  July  31 , 
and  the  interest-free  pe  riod  for  intercompany 
trade  receivables  incur  ed  during  the  month 
of  June  ends  on  August  31. 

(ii)  Application  of  pcywents.  Using  a  FIFO 
pajTnent  order,  the  agg  egate  payments  of 
S300  are  applied  first  ti  i  the  opening  June 


balance,  and  then  to  tiie  additional  amounts 
incurred  during  the  month  of  June.  With 
respect  to  X's  June  opening  balance  of  SlOO, 
no  interest  is  required  to  be  accrued  on  $60 
of  such  balance  paid  by  X  on  July  15,  because 
such  portion  was  paid  within  its  interest-free 
period.  Interest  for  31  days,  from  August  1  to 
August  31  inclusive,  is  required  to  be 
accrued  on  the  $40  portion  of  the  opening 
balance  not  paid  until  August  31.  No  interest 
is  required  to  be  accrued  on  the  S200  of 
intercompany  trade  receivables  X  incurred  to 
Y  during  June  because  the  S240  credited  on 
August  31,  af^er  eliminating  the  $40  of 
indebtedness  remaining  from  periods  before 
June,  also  elrnrinated  the  $200  incurred  by  X 
during  June  prior  to  the  end  of  the  interest- 
free  period  for  that  amount.  The  amount  of 
interest  incurred  by  X  to  Y  on  the  $40 
amount  during  August  creates  bona  fide 
indebtedness  between  controlled  entities  and 
Is  subject  to  the  provisions  of  paragraph 
(a)(l)(iii)(A)  of  this  section  without  regard  to 
any  of  the  exceptions  contained  in 
paragraphs  (a)(l)(iii)(B)  through  (E). 

(B)  Notwithstanding  the  first-in,  first- 
out  payment  application  rule  described 
in  paragraph  (a)(l)(iv)(A}  of  this  section, 
the  taxpayer  may  apply  payments  or 
credits  against  Eunounts  owed  in  some 
other  order  on  its  books  in  accordance 
with  an  agreement  or  understanding  of 
the  related  parties  if  the  taxpayer  can 
demonstrate  that  either  it  or  others  in  its 
industry,  as  a  regular  trade  practice, 
enter  into  such  agreements  or 
understandings  in  the  case  of  similar 
balances  with  unrelated  parties. 

(2)  Arm's  length  interest  rate—{i)  In 
generah  For  purposes  of  section  482  and 
paragraph  (a)  of  this  section,  an  arm's 
length  rate  of  interest  shall  be  a  rate  of 
interest  which  was  charged,  or  would 
have  been  charged,  at  the  time  the 
indebtedness  arose,  in  independent 
transactions  with  or  between  unrelated 
parties  under  similar  circumstances.  All 
relevant  factors  shall  be  considered, 
including  the  principal  amount  and 
duration  of  the  loan,  the  security 
involved,  the  credit  standing  of  the 
borrower,  and  the  interest  rate 
prevailing  at  the  situs  of  the  lender  or 
creditor  for  comparable  loans  between 
unrelated  parties. 

(ii)  Funds  obtained  at  situs  of 
borrower.  Notwithstanding  the  other 
provisions  of  paragraph  (a)(2)  of  this 
section,  if  the  loan  or  advance 
represents  the  proceeds  of  a  loan 
obtained  by  the  lender  at  the  situs  of  the 
borrower,  the  arm's  length  rate  for  any 
taxable  year  shall  be  equal  to  the  rate 
actually  paid  by  the  lender  increased  by 
an  amount  which  reflects  the  costs  or 
deductions  incurred  by  the  lender  in 
borrowing  such  amoimts  and  making 
such  loans,  imless  the  taxpayer 
establishes  a  more  appropriate  rate 
under  the  standards  set  forth  in 
paragraph  (a)(2)(i)  of  this  section. 


(iii)  Safe  haven  interest  rates  for 
certain  loans  and  advances  made  after 
May  8,  1986— (A)  Applicabihty—(1) 
General  rule.  Except  as  otherwise 
provided  in  paragraph  (aM2)  of  this 
section,  paragraph  (a)(2)(iii)(B)  applies 
with  respect  to  the  rate  of  interest 
charged  and  to  the  amount  of  interest    . 
paid  or  accrued  in  any  taxable  year — 

(i)  Under  a  term  loan  or  advance 
between  members  of  a  group  of 
controlled  entities  where  (except  as 
provided  in  paragraph  (a)(2)(iii){A)(2)(ii) 
of  this  section)  the  loan  or  advance  is 
entered  into  after  May  8, 1986;  and 

(ii)  After  May  8, 1986  under  a  demand 
loan  or  advance  betvyeen  such 
controlled  entities. 

[2]  Grandfather  rule  for  existing  loans. 
The  safe  haven  rates  prescribed  in 
paragraph  (a)(2)(iii)(B)  of  this  section 
shall  not  apply,  and  the  safe  haven  rates 
prescribed  in  §  1.482-2(a)(2)(iii)  i26  CFR 
part  1  edition  revised  as  of  April  1, 
1985),  shall  apply  to- 
ll) Term  loans  or  advances  made 
before  May  9. 1986;  and 

(//)  Term  loans  or  advances  made 
before  August  7, 1986,  pursuant  to  a 
binding  written  contract  entered  into 
before  May  9, 1986. 

(B)  Safe  haven  interest  rate  based  on 
applicable  Federal  rate.  Except  as 
otherwise  provided  in  this  paragraph 
(a)(2),  in  the  case  of  a  loan  or  advance 
between  members  of  a  group  of 
controlled  entities,  an  arm's  length  rate 
of  interest  referred  to  in  paragraph 
Ia)(2)(i)  of  this  section  shall  be  for 
purposes  of  chapter  1  of  the  Internal 
Revenue  Code — 

(1)  The  rate  of  interest  actually 
charged  if  that  rate  is — 

(/)  Not  less  than  100  percent  of  the 
applicable  Federal  rate  (lower  limit); 
and 

Iii]  Not  greater  than  130  percent  of  the 
apijlicable  Federal  rate  (upper  limit);  or 

(2)  If  either  no  interest  is  charged  or 

if  the  rate  of  interest  charged  is  less  than 
the  lower  limit,  then  an  arm's  length 
rate  of  interest  shall  be  equal  to  the 
lower  limit,  compoimded  semiannually; 
or 

(3)  If  the  rate  of  interest  charged  is 
greater  than  the  upper  limit,  then  an 
arm's  length  rale  of  interest  shall  be 
equal  to  the  upper  limit,  compounded 
semiannually,  unless  the  taxpayer 
establishes  a  more  appropriate 
compound  rate  of  interest  under 
paragraph  (a)(2)(i)  of  this  section. 
However,  if  the  compound  rate  of  - 
interest  actually  charged  is  greater  than 
the  upper  limit  and  less  than  the  rate 
determined  under  paragraph  (a)(2)(i)  of 
this  section,  or  if  the  compound  rate 
actually  charged  is  less  than  the  lower 
limit  and  greater  than  the  rate 


determined  under  paragraph  (a)(2)(i)  of 
this  section,  then  the  compound  rate 
actually  charged  shall  be  deemed  to  be 
an  arm's  length  rate  imder  paragraph 
{a)(2)(i).  In  the  case  of  any  sale- 
leaseback  described  in  section  1274(e), 
the  lower  limit  shall  be  110  percent  of 
the  applicable  Federal  rate, 
compounded  semiannually. 

(C)  Applicable  Federal  rate.  For 
purposes  of  paragraph  (a)(2)(iii)(B)  of 
this  section,  the  term  applicable  Federal 
rate  means,  in  the  case  of  a  loan  or 
advance  to  which  this  section  applies 
and  having  a  term  of — 

[1]  Not  over  3  years,  the  Federal  short- 
term  THle: 

(2)  Over  3  years  but  not  over  9  years, 
the  Federal  mid-term  rate;  or 

(5)  Over  9  years,  the  Federal  long-term 
rate,  as  determined  under  section 
1274(d)  in  effect  on  the  date  such  loan 
or  advance  is  made.  In  the  case  of  any 
sale  or  exchange  between  controlled 
entities,  the  lower  limit  shall  be  the 
lowest  of  the  applicable  Federal  rates  in 
effect  for  any  month  in  the  3-calendar- 
month  period  ending  with  the  first 
calendar  month  in  which  there  is  a 
binding  written  contract  in  effect  for 
^uch  sale  or  exchange  (lowest  3-month 
rate,  as  defined  in  section  1274(d)(2)).  In 
the  case  of  a  demand  loan  or  advance 
to  which  this  section  applies,  the 
applicable  Federal  rate  means  the 
Federal  short-term  rate  determined 
under  section  1274(d)  (determined 
without  regard  to  the  lowest  3-month 
short  term  rate  determined  under 
section  1274(d)(2))  in  effect  for  each  day 
on  which  any  amount  of  such  loan  or 
advance  (including  unpaid  accrued 
interest  determined  under  paragraph 
(a)(2)  of  this  section)  is  outstanding. 
(D)  Lender  in  business  of  making 
loans.  If  the  lender  in  a  loan  or  advance 
transaction  to  which -paragraph  (a)(2)  of 
this  section  applies  is  regularly  engaged 
in  the  trade  or  business  of  making  loans 
or  advances  to  unrelated  parties,  the 
safe  haven  rates  prescribed  in  paragraph 
(a)(2)(iii)(B)  of  this  section  shall  not 
apply,  and  the  arm's  length  interest  rate 
to  be  used  shall  be  determined  under 
the  standards  described  in  paragraph 
(a)(2)(i)  of  this  section,  including 
reference  to  the  interest  rates  charged  in 
.such  trade  or  business  by  the  lender  on 
loans  or  advances  of  a  similar  type  made 
to  unrelated  parties  at  and  about  the 
time  the  loan  or  advance  to  which 
paragraph  (a)(2)  of  this  section  applies 
was  made. 

(E)  Foreign  currency  loans.  The  safe 
haven  interest  rates  prescribed  in 
paragraph  (a)(2)(iii)(B)  of  this  section  do 
not  apply  to  any  loan  or  advance  the 
principal  or  interest  of  which  is 
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determined  under  paragraph  (a)(2)(i)  of 
this  section,  then  the  compound  rate 
actually  charged  shall  be  deemed  to  be 
an  arm's  length  rate  under  paragraph 
(a)(2)(i).  In  the  case  of  any  sale- 
leaseback  described  in  section  1274(e), 
the  lower  limit  shall  be  110  percent  of 
the  applicable  Federal  rate, 
compounded  semiannually. 

(C)  Applicable  Federal  rate.  For 
purposes  of  paragraph  (a)(2)(iii)(B)  of 
this  section,  the  term  applicable  Federal 
rate  means,  in  the  case  of  a  loan  or 
advance  to  which  this  section  applies 
and  having  a  term  of — 

[1]  Not  over  3  years,  the  Federal  short- 
term  rate; 

{2)  Over  3  years  but  not  over  9  years, 
the  Federal  mid-term  rate;  or 

[3]  Over  9  years,  the  Federal  long-term 
rate,  as  determined  under  section 
1274(d)  in  effect  on  the  date  such  loan 
or  advance  is  made.  In  the  case  of  any 
sale  or  exchange  between  controlled 
entities,  the  lower  limit  shall  be  the 
lowest  of  the  applicable  Federal  rates  in 
effect  for  any  month  in  the  3-calendar- 
month  period  ending  with  the  first 
calendar  month  in  which  there  is  a 
binding  written  contract  in  effect  for 
^uch  sale  or  exchange  (lowest  3-month 
rate,  as  defined  in  section  1274(d)(2)).  In 
the  case  of  a  demand  loan  or  advance 
to  which  this  section  applies,  the 
applicable  Federal  rate  means  the 
Federal  short-term  rate  determined 
under  section  1274(d)  (determined 
without  regard  to  the  lowest  3-month 
short  term  rate  determined  under 
section  1274(d)(2))  in  effect  for  each  day 
on  which  any  amount  of  such  loan  or 
advance  (including  unpaid  accrued 
interest  determined  under  paragraph 
(a}(2)  of  this  section)  is  outstanding. 
(D)  Lender  in  business  of  making 
loans.  If  the  lender  in  a  loan  or  advance 
transaction  to  which-paragraph  (a)(2)  of 
this  section  applies  is  regularly  engaged 
in  the  trade  or  business  of  making  loans 
or  advances  to  unrelated  parties,  the 
safe  haven  rates  prescribed  in  paragraph 
(a)(2)(iii)(B)  of  this  section  shall  not 
apply,  and  the  arm's  length  interest  rate 
to  be  used  shall  be  determined  under 
the  standards  described  in  paragraph 
(a)(2)(i)  of  this  section,  including 
reference  to  the  interest  rates  charged  in 
.such  trade  or  business  by  the  lender  on 
loans  or  advances  of  a  similar  type  made 
to  unrelated  parties  at  and  about  the 
time  the  loan  or  advance  to  which 
paragraph  (a)(2)  of  this  section  applies 
was  made. 

(E)  Foreign  currency  loans.  The  safe 
haven  interest  rates  prescribed  in 
paragraph  (a)(2)(iii)(B)  of  this  section  do 
not  apply  to  any  loan  or  advance  the 
principal  or  interest  of  which  is 


expressed  in  a  currency  other  than  U.S. 
dollars. 

(3)  Coordination  with  interest 
adjustments  required  under  certain 
other  Code  sections.  If  the  stated  rate  of 
interest  on  the  stated  principal  amount 
of  a  loan  or  advance  between  controlled 
entities  is  subject  to  adjustment  under 
section  482  and  is  also  subject  to 
adjustment  under  any  other  section  of 
the  Internal  Revenue  Code  (for  example, 
section  467.  483. 1274  or  7872),  section 
482  and  paragraph  (a)  of  this  section 
may  be  applied  to  such  loan  or  advance 
in  addition  to  such  other  Internal 
Revenue  Code  section.  After  the 
enactment  of  the  Tax  Reform  Act  of 
1964,  Pub.  L.  98-369.  and  the  enactment 
of  Pub.  L.  99-121.  such  other  Internal 
Revenue  Code  sections  include  sections 
467,  483, 1274  and  7872.  The  order  in 
which  the  different  provisions  shall  be 
applied  is  as  follows — 

U)  First,  the  substance  of  the 
transaction  shall  be  determined;  for  this 
purpose,  all  the  relevant  facts  and 
circumstances  shall  be  considered  and 
any  law  or  rule  of  law  (assignment  of 
income,  step  transaction,  etc.)  may 
apply.  Only  the  rate  of  interest  with 
respect  to  the  stated  principal  amount  of 
the  bona  fide  indebtedness  (within  the 
meaning  of  paragraph  (a)(1)  of  this 
section),  if  any,  shall  be  subject  to 
adjustment  under  section  482. 
paragraph  (a)  of  this  section,  and  any 
other  Internal  Revenue  Code  section. 

(ii)  Second,  the  other  Internal 
Revenue  Code  section  shall  be  applied 
to  the  loan  or  advance  to  determine 
whether  any  amount  other  than  stated 
interest  is  to  be  treated  as  interest,  and 
if  so.  to  determine  such  amount 
according  to  the  provisions  of  such 
other  Internal  Revenue  Code  section, 
(iii)  Third,  whether  or  not  the  other 
Internal  Revenue  Code  section  applies 
to  adjust  the  amounts  treated  as  interest 
under  such  loan  or  advance,  section  482 
and  paragraph  (a)  of  this  section  may 
then  be  applied  by  the  district  director 
to  determine  whether  the  rate  of  interest 
charged  on  the  loan  or  advance,  as 
adjusted  by  any  other  Code  section,  is 
greater  or  less  than  an  arm's  length  rate 
of  interest,  and  if  so.  to  make 
appropriate  allocations  to  reflect  an 
arm's  length  rate  of  interest. 

(iv)  Fourth,  section  482  and 
paragraphs  (b)  through  (e)  of  this 
section,  if  applicable,  may  be  applied  by 
the  district  director  to  make  any 
appropriate  allocations,  other  than  an 
interest  rate  adjustment,  to  reflect  an 
arm's  length  transaction  based  upon  the 
principal  amount  of  the  loan  or  advance 
and  the  interest  rate  as  adjusted  under 
paragraph  (a)(3)(i),  (ii)  or  (iii)  of  this 
section.  For  example,  assume  that  two 


commonly  controlled  taxpayers  enter 
into  a  deferred  payment  sale  of  tangible 
property  and  no  interest  is  provided, 
and  assume  also  that  section  483  is 
applied  to  treat  a  portion  of  the  stated 
sales  price  as  interest,  thereby  reducing 
the  stated  sales  price. 

If  after  this  recharacterization  of  a 
portion  of  the  stated  sales  price  as 
interest,  the  recomputed  sales  price 
does  not  reflect  an  arm's  length  sales 
price  under  the  principles  of  paragraph 
(e)  of  this  section,  the  district  director 
may  make  other  appropriate  allocations 
(other  than  an  interest  rate  adjustment) 
to  reflect  an  arm's  length  sales  price. 

(4)  Examples.  The  principles  of 
paragraph  (a)(3)  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  1.  An  individual,  A,  transfers 
$20,000  to  a  corporation  controlled  by  A  in 
exchange  for  the  corporation's  note  which 
bears  adequate  stated  interest.  The  district 
director  recharacterizes  the  transaction  as  a 
contribution  to  the  capital  of  the  corporation 
in  exchange  for  preferred  stock.  Under 
paragraph  (a)(3)(i)  of  this  section,  section 
1.482-2(a)  does  not  apply  to  the  transaction 
because  there  is  no  bona  fide  indebtedness.  ' 

Example  2.  B,  an  individual,  is  an 
employee  of  Z  corporation,  and  is  also  the 
controlling  shareholder  of  Z.  Z  makes  a  term 
loan  of  $15,000  to  B  at  a  rate  of  interest  that 
is  less  than  the  applicable  Federal  rate.  In 
this  instance  the  other  of)erafive  Code  section 
is  section  7872.  Under  section  7872(b).  the 
difference  between  the  amount  loaned  and 
the  present  value  of  all  payments  due  under 
the  loan  using  a  discount  rate  equal  to  100 
pe.-rent  of  the  applicable  Federal  rate  is 
Seated  as  an  amount  of  cash  transferred  from 
the  corporation  to  B  and  the  loan  is  treated 
as  having  original  issue  discount  equal  to 
such  amount.  Under  paragraph  (a)(3)(iii)  of 
this  section,  section  482  and  paragraph  (a)  of 
this  section  may  also  be  applied  by  the 
district  director  to  determine  if  the  rate  of 
interest  charged  on  this  $15,000  loan  (100 
percent  of  the  AFR.  compounded 
semiannually,  as  adjusted  by  section  7872)  is 
an  arm's  length  rate  of  interest.  Because  the 
rate  of  interest  on  the  loan,  as  adjusted  by 
section  7872,  is  within  the  safe  haven  range 
of  100-130  percent  of  the  AFR,  compounded 
semiannually,  no  further  interest  rate 
adjustments  under  section  482  and  paragraph 
(d)  of  this  section  will  be  made  to  this  loan. 

Example  3.  The  facts  are  the  same  as  in 
Example  2  except  that  the  amount  lent  bv  Z 
to  B  is  $9,000,  and  that  amount  is  the 
aggregate  outstanding  amount  of  loans 
between  Z  and  B.  Under  the  $10,000  de 
rhinimis  exception  of  section  7872(c)(3),  no 
adjustment  for  interest  will  be  made  to  this 
$9,000  loan  under  section  7872.  Under 
paragraph  (a)(3)(iii)  of  this  section,  the 
district  director  may  apply  section  482  and 
paragraph  (a)  of  this  section  to  this  $9,000 
loan  to  determine  whether  the  rate  of  interest 
charged  is  less  than  an  arm's  length  rate  of 
interest,  and  if  so,  to  make  appropriate 
allocations  to  reflect  an  arm's  length  rate  of 
interest. 
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Example  4.  X  and  viare  commonly 
controlled  taxpayers.  At  a  time  when  the 
applicable  Federal  rate  is  12  percent, 
compwunded  semianiiually,  X  sells  property 
to  Y  in  exchange  for  a  bote  with  a  stated  rate 
of  interest  of  18  perceet.  compounded 
semiannually.  Assume  that  the  other 
applicable  Code  secti(»n  to  the  transaction  is 
section  483.  Section  4^3  does  not  apply  to 
this  transaction  becauke.  under  section 
483(d).  there  is  no  total  unstated  interest 
under  the  contract  using  the  test  rate  of 
interest  equal  to  100  piercent  of  the  applicable 
Federal  rate.  Under  pwagraph  (aK3Miii)  of 
this  section,  section  4t2  and  paragraph  (a)  of 
this  section  may  be  applied  by  the  district 
director  to  determine  whether  the  rate  of 
interest  under  the  noti  is  excessive,  that  is. 
to  determine  whether  the  18  percent  stated 
interest  rate  under  tha  note  exceeds  an  arm's 
length  rate  of  interest 

Example  5.  Assumelthat  A  and  B  are 
commonly  controlled  taxpayers  and  that  the 
applicable  Federal  ratf  is  10  p>eroent. 
compounded  semiannjually.  On  June  30, 
1986.  A  sells  property  to  B  and  receives  in 
exchange  B's  purchas«-mortey  note  in  the 
amount  of  S2. 000,000.]  The  stated  interest  rate 
on  the  note  is  9%,  cocipounded 
semiannually,  and  tha  stated  redemption 
price  at  maturity  on  toe  note  is  S2.000.000. 
Assume  that  the  otherlapplicable  Code 
section  to  this  transacBonls  section  1274.  As 
provided  in  section  1274A(a)  and  (b).  the 
discount  rate  for  purposes  of  section  1274 
will  tie  nine  percent,  dompounded 
semiannually,  because  the  stated  principal 
amount  of  B's  note  do^  not  exceed 
52.800,000.  Section  1274  does  not  apply  to 
this  transaction  because  there  is  adequate 
stated  interest  on  the  aebt  instrument  using 
a  discount  rate  equal  tp  9%.  compounded 
semiannually,  and  tha  stated  redemption 
price  at  maturity  does  pot  exceed  the  stated 
principal  amount.  Uncer  paragraph  (a)(3)(4iij 
of  this  section,  the  district  director  may  apply 
section  462  and  paragiapb  (a)  of  this  section 
to  this  $2,000,000  not*  to  determine  whether 
the  9%  rate  of  interest! charged  is  less  than 
an  arm's  length  rate  o8  interest,  and  if  so,  to 


make  appropriate  allc 
arm's  length  rate  of  inj 

(b)  Performance 
another-A.\)  Genet 
member  of  a  group 
performs  marketii 
administrative,  U 
services  for  the  ben« 


3tions  to  reflect  an 
rest. 

senices  for 
rule.  Where  one 

f  controlled  entities 

managerial, 
ical,  or  other 

fit  of,  or  on  behalf 


of  another  member  tof  the  group  without 
charge,  of  at  a  charge  which  is  not  equal 
to  an  arm's  length  charge  as  defined  in 
paragraph  (b)(3)  of  tpis  section,  the 
district  director  ma; '  make  appropriate 
allocations  to  reflec :  an  arm's  length 
charge  for  such  seni  ices. 

(2)  Benefit  test — (  )  Allocations  may 
be  made  to  reflect  ahn's  length  charges 
with  respect  to  serv  oes  undertaken  for 
the  joint  benefit  of  t  le  members  of  a 


group  of  controlled 


entities,  as  well  as 


with  respect  to  serv  ces  performed  by 
one  member  of  the  j  Toup  exclusively  for 
the  benefit  of  anoth^  >r  member  of  the 


group.  Any  allocations  made  shall  be 
consistent  with  the  relative  benefits 
intended  fit>m  the  services,  based  upon 
the  facts  known  at  the  time  the  services 
were  rendered,  and  shall  be  made  even 
if  the  potential  benefits  anticipated  are 
not  realized.  No  allocations  shall  be 
made  if  the  probable  benefits  to  the 
other  members  were  so  indirect  or 
remote  that  luirelated  parties  would  not 
have  charged  for  such  services.  In 
general,  allocations  may  be  made  if  the 
service,  at  the  time  it  was  performed, 
related  to  the  carrying  on  of  an  activity 
by  another  member  or  was  intended  to 
benefit  another  member,  either  in  the 
membej's  overall  operations  or  in  its 
day-to-day  activities.  The  principles  of 
thiis  paragraph  (bH2)(i)  may  be 
illustrated  by  the  following  examples  in 
each  of  which  it  is  assimied  that  X  and 
Y  are  corporate  members  of  the  same 
group  of  controlled  entities: 

Example  1.  X's  International  Division 
engages  in  a  wide  range  of  sales  promotion 
activities.  Although  most  of  these  activities 
are  undertaken  exclusively  for  the  benefit  of 
X's  international  operations,  some  are 
intended  to  jointly  benefit  both  X  and  Y  and 
others  are  undertaken  exclusively  for  the 
benefit  of  Y.  The  district  director  may  make 
an  allocation  to  reflect  an  arm's  length  charge 
with  resp>ect  to  the  activities  undertaken  for 
the  joint  benefit  of  X  and  Y  consistent  with 
the  relative  benefits  intended  as  well  as  with 
respect  to  the  services  performed  exclusively 
for  the  benefit  of  Y. 

Example  2.  X  operates  an  international 
airline,  and  Y  owns  and  operates  hotels  in 
several  cities  which  are  serviced  by  X.  X.  in 
conjunction  with  its  advertising  of  the 
airline,  often  pictures  Y's  hotels  and 
mentions  Y's  name.  Although  such 
advertising  was  primarily  intended  to  benefit 
X's  airline  operations,  it  was  reasonable  to 
anticipate  that  there  would  be  substantial 
benefits  to  Y  resulting  from  patronage  by 
travelers  who  responded  to  X's  advertising. 
Since  an  unrelated  hotel  operator  would  have 
been  charged  for  such  advertising,  the  district 
director  may  make  an  appropriate  allocation 
to  reflect  an  arm's  length  charge  consistent 
with  the  relative  benefits  intended. 

Example  3.  Assume  the  same  facts  as  in 
Example  2  except  that  X's  advertising  neither 
mentions  nor  pictures  Y's  hotels.  Although  it 
is  reasonable  to  anticipate  that  increased  air 
travel  attributable  to  X's  advertising  will 
result  in  some  benefit  to  Y  due  to  increased 
patronage  by  air  travelers,  the  district 
director  will  not  make  an  allocation  virith 
respect  to  such  advertising  since  the  probable 
benefit  to  Y  was  so  indirect  and  remote  that 
an  unrelated  hotel  operator  would  not  have 
been  charged  for  such  advertising. 

(ii)  Allocations  will  generally  not  be 
made  if  the  service  is  merely  a 
duplication  of  a  service  which  the 
related  party  has  independently 
performed  or  is  performing  for  itself.  In 
this  cormection,  the  abifity  to 
independently  perform  the  service  (in 


terms  of  qualification  and  availability  pf 
personnel)  shall  be  taken  into  account. 
The  principles  of  this  paragraph 
(b)(2Kii)  may  b»e  illustrated  by  the 
followring  examples,  in  each  of  which  it 
is  assumed  that  X  and  Y  are  corporate 
members  of  the  same  group  of 
controlled  entities: 

Example  I .  At  the  request  of  Y,  the 
financial  staff  of  X  makes  an  analysis  to 
determine  the  amount  and  source  of  the 
borrowing  needs  of  Y.  Y  does  not  have 
personnel  qualified  to  make  the  analysis,  and 
it  does  not  undertake  the  same  analysis.  The 
district  director  may  make  an  appropriate 
allocation  to  reflect  an  arm's  length  charge 
for  such  analysis. 

Example  2.  Y,  which  has  a  qualified 
financial  staff,  makes  an  analysis  to 
determine  the  amount  and  source  of  its 
borrowing  needs.  \Xs  report,  recommending  a 
loan  from  a  bank,  is  submitted  to  X.  X's 
financial  staff  reviews  the  analysis  to 
determine  whether  X  should  advise  Y  to 
reconsider  its  plan.  No  allocation  should  be  - 
made  with  respect  to  X's  review. 

(3)  Arm's  length  charge.  Ftjr  the 
purpose  of  this  paragraph  an  arm's 
length  charge  for  servit^es  rendered  shall 
be  the  amount  which  was  charged  or 
would  have  been  charged  for  the  same  " 
or  similar  services  in  independent 
transactions  with  or  between  unrelated 
parties  \mder  similar  circiunstances 
considering  all  relevant  facts.  However, 
except  in  the  case  of  services  which  are 
an  integral  part  of  the  business  activity 
of  either  the  member  rendering  the 
services  or  the  member  receiving  the 
benefit  of  the  services  (as  described  in 
paragraph  (b)(7)  of  this  section)  the 
arm's  length  charge  shall  be  deemed 
equal  to  the  costs  or  deductions 
incurred  with  respect  to  such  services 
by  the  member  or  members  rendering 
such  services  unless  the  taxpayer 
establishes  a  more  appropriate  charge 
imder  the  standards  set  forth  in  the  first 
sentence  of  this  subparagraph.  Where 
costs  or  deductions  are  a  factor  in 
applying  the  provisions  of  this 
paragraph  adequate  books  and  records 
must  be  maintained  by  taxpayers  to 
permit  verification  of  such  costs  or 
deductions  by  the  Internal  Revenue 
Service. 

(4)  Costs  or  deductions  to  be  taken 
into  account — (i)  Where  the  amount  of 
an  arm's  length  charge  for  services  is 
determined  with  reference  to  the  costs 
or  deductions  incurred  with  respect  to 
such  services,  it  is  necessary  to  take  into 
account  on  some  reasonable  basis  all  the 
costs  or  deductions  which  are  directly 
or  indirectly  related  to  the  service 
performed. 

(ii)  Direct  costs  or  deductions  are 
those  identified  specifically  with  a 
particular  service.  These  include,  but 
are  not  limited  to,  costs  or  deductions 


for  competisation,  bonuses,  and  travel 
expenses  attributable  to  employees 
directly  engaged  in  performing  such 
services,  for  material  and  supplies 
directly  consumed  in  rendering  sUch 
services,  and  for  other  costs  such  as  the 
cost  of  overseas  cables  in  connection 
with  such  ser\'ices. 

(iii)  Indirect  costs  or  deductions  are 
those  which  are  not  specifically 
identified  with  a  particular  activity  or 
service  but  which  relate  to  the  direct 
costs  referred  to  in  paragraph  (b)(4)(ii)  of 
this  section.  Indirect  costs  or  deductions 
generally  include  costs  or  deductions 
with  respect  to  utilities,  occupancy, 
superxisory  and  clerical  compensation, 
and  other  overhead  burden  of  the 
department  inciirring  the  direct  costs  or 
deductions  referred  to  in  paragraph 
(b)(4)(ii)  of  this  section.  Indirect  costs  or 
deductions  also  generally  include  an 
appropriate  share  of  the  costs  or 
deductions  relating  to  suppoi  ting 
departments  and  other  applicable 
general  and  administrative  expenses  to 
the  extent  reasonably  allocable  to  a 
particular  service  or  activity.  Thus,  for 
example,  if  a  domestic  corporation's 
advertising  department  performs 
services  for  the  direct  benefit  of  a 
foreign  subsidiary,  in  addition  to  direct 
costs  of  such  department,  such  as 
salaries  of  employees  and  fees  paid  to 
advertising  agencies  or  consultants, 
which  are  attributable  to  such  foreign 
advertising.  Indirect  costs  must  be  taken 
into  accoimt  on  some  reasonable  basis 
in  determining  the  amount  of  costs  or 
deductions  with  respect  to  which  the 
arm's  length  charge  to  the  foreign 
subsidiary  is  to  be  determined-  These 
generally  include  depreciation,  rent, 
property  taxes,  other  costs  of 
occupancy,  and  other  overhead  costs  of 
the  advertising  department  itself,  and 
allocations  of  costs  fi-om  other 
departments  which  service  the 
advertising  department,  such  as  the 
personnel,  accounting,  payroll,  and 
maintenance  departments,  and  other 
applicable  general  and  administrative 
expenses  including  compensation  of  top 
management. 

(5)  Costs  and  deductions  not  to  be 
taken  into  account.  Costs  or  deductions 
of  the  member  rendering  the  services 
which  are  not  to  be  taken  into  account 
.  in  determining  the  amount  of  an  arm's 
length  charge  for  services  include — 

(i)  Interest  expense  on  indebtedness 
not  inciured  specifically  for  the  benefit 
of  another  member  of  the  group; 

(ii)  Expenses  associated  with  the 
issuance  of  stock  and  qaaintenance  of 
shareholder  relations;  and 

(iii)  Expenses  of  compHance  with 
regulations  or  policies  imposed  upon 
•he  member  rendering  the  services  by  its 
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for  compensation,  bonuses,  and  travel 
expenses  attributable  to  employees 
directly  engaged  in  performing  such 
services,  for  material  and  supplies 
directly  consumed  in  rendering  such 
services,  and  for  other  costs  such  as  the 
cost  of  overseas  cables  in  connection 
with  such  ser\'ices. 

(iii)  Indirect  costs  or  deductions  are 
those  which  are  not  specifically 
identified  with  a  particular  activity  or 
service  but  which  relate  to  the  direct 
costs  referred  to  in  paragraph  (b)(4)(ii)  of 
this  section.  Indirect  costs  or  deductions 
generally  include  costs  or  deductions 
with  respect  to  utiUties,  occupancy, 
supervisory  and  clerical  compensation, 
and  other  overhead  burden  of  the 
department  incurring  the  direct  costs  or 
deductions  referred  to  in  paragraph 
(b)(4)(ii)  of  this  section.  Indirect  costs  or 
deductions  also  generally  include  an 
appropriate  share  of  the  costs  or 
deductions  relating  to  supporting 
departments  and  other  applicable 
general  and  administrative  expenses  to 
the  extent  reasonably  allocable  to  a 
particular  service  or  activity.  Thus,  for 
example,  if  a  domestic  corporation's 
advertising  department  performs 
services  for  the  direct  benefit  of  a 
foreign  subsidiary,  in  addition  to  direct 
costs  of  such  department,  such  as 
salaries  of  employees  and  fees  paid  to 
advertising  agencies  or  consultants, 
which  are  attributable  to  such  foreign 
advertising,  indirect  costs  must  be  taken 
into  account  on  some  reasonable  basis 
in  determining  the  amount  of  costs  or 
deductions  with  respect  to  which  the 
arm's  length  chfuge  to  the  foreign 
subsidiary  is  to  be  determined.  These 
generally  include  depreciation,  rent, 
property  taxes,  other  costs  of 
occupancy,  and  other  overhead  costs  of 
the  advertising  department  itself,  and 
allocations  of  costs  from  other 
departments  which  service  the 
advertising  department,  such  as  the 
personnel,  accounting,  payroll,  and 
maintenance  departments,  and  other 
applicable  general  and  administrative 
expenses  including  compensation  of  top 
management 

(5)  Costs  and  deductions  not  to  be 
taken  into  account.  Costs  or  deductions 
of  the  member  rendering  the  services 
which  are  not  to  be  taken  into  accoimt 
.  in  determining  the  amount  of  an  arm's 
length  charge  for  services  include — 

(ij  Interest  expense  on  indebtedness 
not  incurred  specificcilly  for  the  benefit 
of  another  member  of  the  group; 

(ii)  Expenses  associated  with  the 
issuance  of  stock  and  giaintenance  of 
shareholder  relations;  and 

(iii)  Expenses  of  compHance  with 
regulations  or  policies  imposed  upon 
•he  member  rendering  the  services  by  its 


government  which  are  not  directly 
related  to  the  service  in  question. 

(6)  Methods — (i)  Where  an  arm's 
length  charge  for  services  rendered  is 
determined  with  reference  to  costs  or 
deductions,  and  a  member  has  allocated 
and  apportioned  costs  or  deductions  to 
reflect  arm's  length  charges  by 
emploj-ing  in  a  consistent  manner  a 
method  of  allocation  and  apportionment 
which  is  reasonable  and  in  keeping  with 
sound  accounting  practice,  such  method 
will  not  be  disturbed.  If  the  member  has 
not  employed  a  method  of  allocation 
and  apportionment  which  is  reasonable 
and  in  keeping  with  sound  accounting 
practice,  the  method  of  allocating  and 
apportioning  costs  or  deductions  for  the 
purpose  of  determining  the  amount  of 
arm's  length  charges  shall  be  based  on 
the  particular  circumstances  involved. 

(ii)  The  methods  of  allocation  and 
apportionment  referred  to  in  this 
paragraph  (b)(6)  are  applicable  both  in 
allocating  and  apportioning  indirect 
costs  to  a  particular  activity  or  service 
(see  paragraph  (b)(4)(iii)  of  this  section) 
and  in  allocating  and  apportioning  the 
total  costs  (direct  and  indirect)  of  a 
particular  activity  or  service  where  such 
activity  or  service  is  undertaken  for  the 
joint  benefit  of  two  or  more  members  of 
a  group  (see  paragraph  (b)(2)(i)  of  this 
section).  While  the  use  of  one  or  more 
bases  may  be  appropriate  under  the 
circumstances,  in  establishing  the 
method  of  allocation  and 
apportionment,  appropriate 
consideration  should  be  given  to  all 
bases  and  factors,  including,  for 
example,  total  expenses,  asset  size, 
sales,  manufacturing  expenses,  payroll, 
space  utilized,  and  time  spent.  The  costs 
incurred  by  supporting  departments 
may  be  apportioned  to  other 
departments  on  the  basis  of  reasonable 
overall  estimates,  or  such  costs  may  be 
reflected  in  the  other  departments'  costs 
by  means  of  application  of  reasonable 
departmental  overhead  rates  Allocations 
and  apportionments  of  costs  or 
deductions  must  be  made  on  the  basis 
of  the  full  cost  as  opposed  to  the 
incremental  cost.  Thus,  if  an  electronic 
data  processing  machine,  which  is 
rented  by  the  taxpayer,  is  used  for  the 
joint  benefit  of  itself  and  other  members 
of  a  controlled  group,  the  determination 
of  the  arm's  length  charge  to  each 
member  must  be  made  with  reference  to 
the  full  rent  and  cost  of  operating  the 
machine  by  each  member,  even  if  the 
additional  use  of  the  machine  for  the 
benefit  of  the  other  members  did  not 
increase  the  cost  to  the  taxpayer. 

(iii)  Practices  actually  employed  to 
apportion  costs  or  expenses  in 
connection  with  the  preparation  of 
statements  and  analyses  for  the  use  of 


management,  creditors,  minority 
shareholders,  joint  venturers,  clients, 
customers,  potential  investors,  or  other 
parties  or  agencies  in  interest  shall  be 
considered  by  the  district  director. 
Similarly,  in  determining  the  extent  to 
which  allocations  are  to  be  made  to  or 
from  foreign  members  of  a  controlled 
group,  practices  employed  by  the 
domestic  members  of  a  controlled  group 
in  apportioning  costs  between 
themselves  shall  also  be  considered  if 
the  relationships  with  the  foreign 
members  of  the  group  are  comparable  to 
the  relationships  between  the  domestic 
members  of  the  group.  For  example,  if. 
for  purposes  of  reporting  to  puLi'c 
stockholders  or  to  a  governmental 
agency,  a  corporation  apportions  the 
costs  attributable  to  its  executive 
officers  among  the  domestic  members  of 
a  controlled  group  on  a  reasonable  and 
consistent  basis,  and  such  officers 
exercise  comparable  control  over  foreign 
members  of  such  group,  such  domestic 
apportionment  practice  will  be  taken 
into  consideration  in  determining  the 
amoimt  of  allocations  to  be  made  to  the 
foreign  members. 

(7)  Certain  services.  An  arm's  length 
charge  shall  not  be  deemed  equal  to 
costs  or  deductions  with  respect  to 
services  which  are  an  integral  part  of  the 
business  activity  of  either  the  member 
rendering  the  services  (referred  to  in 
this  paragraph  (b)  as  the  renderer)  or  the 
member  receiving  the  benefit  of  the 
services  (referred  to  in  this  paragraph  (b) 
as  the  recipient).  Paragraphs  (b)(7)(i) 
through  (b)(7)(iv)  of  this  section 
describe  those  situations  in  which 
services  shall  be  considered  an  integral 
part  of  the  business  activity  of  a  member 
of  a  group  of  controlled  entities. 

(i)  Services  are  an  integral  part  of  the 
business  activity  of  a  member  of  a 
controlled  group  where  either  the 
renderer  or  the  recipient  is  engaged  in 
the  trade  or  business  of  rendering 
similar  services  to  one  or  more 
unrelated  parties. 

(ii)  (A)  Services  are  an  integral  part  of 
the  business  activity  of  a  member  of  a 
controlled  group  where  the  renderer 
renders  services  to  one  or  more  related 
parties  as  one  of  its  principal  activities. 
Except  in  the  case  of  services  which 
constitute  a  manufacturing,  production, 
extraction,  or  construction  activity,  it 
will  be  presumed  that  the  renderer  does 
not  render  services  to  related  parties  as 
one  of  its  principal  activities  if  the  cost 
of  services  of  the  renderer  attributable  to 
the  rendition  of  services  for  the  taxable 
year  to  related  parties  does  not  exceed 
25  percent  of  the  total  costs  or 
deductions  of  die  renderer  for  the 
taxable  year.  Where  the  cost  of  services 
rendered  to  related  parties  is  in  excess 
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member  of  the  consolidated  group.  In 
addition  to  the  preceding  provisions  of 
this  paragraph  (b}(7)(ii)(C),  if  part  or  all 
of  the  services  rendered  by  a  member  of 
a  consolidated  group  to  any  related 
party  not  a  member  of  the  consolidated 
group  are  similar  to  services  rendered 
by  any  other  member  of  the 
consolidated  group  to  unrelated  parties 
as  part  of  a  trade  or  business,  the  25- 
percent  test  in  this  paragraph  (b)(7)(ii) 
shall  be  applied  with  respect  to  such 
similar  services  without  regard  to  this 
subdivision  (c).  For  purposes  of  this 
paragraph  (b)(7)(ii)(C),  the  term 
consolidated  group  means  all  members 
of  a  group  of  controlled  entities  created 
or  organized  within  a  single  country  and 
subjected  to  an  income  tax  by  such 
country  on  the  basis  of  their  combined 
income. 

(iii)  Services  are  an  integral  part  of  the 
business  activity  of  a  member  of  a 
controlled  group  where  the  rencierer  is 
peculiarly  capable  of  rendering  the 
services  and  such  services  are  a 
principal  element  in  the  operations  of 
the  recipient.  The  renderer  is  peculiarly 
capable  of  rendering  the  services  where 
the  renderer,  in  connection  with  the 
rendition  of  such  services,  makes  use  of 
a  particularly  advantageous  situation  or 
circimistance  such  as  by  utilization  of 
special  skills  and  reputation,  utilization 
of  an  influential  relationship  with 
customers,  or  utilization  of  its  intangible 
properfy  (as  defined  in  §  1.482-4(b)). 
However,  the  renderer  will  not  be 
considered  peculiarly  capable  of 
rendering  services  unless  the  value  of 
the  services  is  substantially  in  excess  of 
the  costs  or  deductions  of  the  renderer 
attributable  to  such  services. 

(iv)  Services  are  an  integral  part  of  the 
business  activity  of  a  member  of  a 
controlled  group  where  the  recipient 
has  received  the  benetlt  of  a  substantial 
amount  of  services  from  one  or  more 
related  parties  during  its  taxable  year, 
For  purposes  of  this  subdivision, 
services  rendered  by  one  or  more  related 
parties  shall  be  considered  substantial 
in  amount  if  the  total  costs  or 
deductions  of  the  related  party  or 
parties  rendering  services  to  the 
recipient  during  its  taxable  year  which 
are  directly  or  indirectly  related  to  such 
services  exceed  an  amount  equal  to  25 
percent  of  the  total  costs  or  deductions 
of  the  recipient  during  its  taxable  year. 
For  purposes  of  the  preceding  sentence, 
the  total  costs  or  deductions  of  the 
recipient  shall  include  the  renderers' 
costs  or  deductions  directly  or 
indirectly  related  to  the  rendition  of 
such  services  and  shall  exclude  any 
amounts  paid  or  accrued  to  the 
renderers  by  the  recipient  for  such 
services  and  shall  also  exclude  any 


amounts  paid  or  accrued  for  materials 
the  cost  of  which  is  properly  reflected 
in  the  cost  of  goods  sold  of  the  recipient. 
At  the  option  of  the  taxpayer,  where  the 
taxpayer  estabUshes  that  Ae  amount  of 
the  total  costs  or  deductions  of  a 
recipient  for  the  recipient's  taxable  year 
are  abnormally  low  due  to  the 
commencement  or  cessation  of  an 
operation  by  the  recipient,  or  other 
unusual  circumstances  of  a 
nonrecurring  nature,  the  costs  or 
deductions  referred  to  in  the  preceding 
two  sentences  shall  be  the  total  of  such 
amount  for  the  3-year  period 
immediately  preceding  the  close  of  the 
taxable  year  of  the  recipient  (or  for  the 
first  3  years  of  operation  of  the  recipient 
if  the  recipient  had  been  in  operation  for 
less  than  3  years  as  of  the  close  of  the 
taxable  year  in  which  the  services  in 
issue  were  rendered). 

(v)  The  principles  of  paragraphs  (b)(7) 
(i)  through  (iv)  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  1.  Y  is  engaged  in  the  business  of 
selling  merchandise  and  X,  an  entity  related 
to  Y,  is  a  printing  company  regularly  engaged 
in  printing  and  mailing  advertising  literature 
for  unrelated  parties.  X  also  prints  circulars 
advertising  Y's  products,  mails  the  circulars 
to  potential  customers  of  Y,  and  in  addition, 
performs  the  art  work  involved  in  the 
preparation  of  the  circulars.  Since  the 
printing,  mailing,  and  art  work  services 
'tendered  by  X  to  Y  are  similar  to  the  printing 
and  mailing  services  rendered  by  X  as  X's 
trade  or  business,  the  services  rendered  to  Y 
are  an  integral  part  of  the  business  activity 
of  X  as  described  in  subdivision  (i)  of  this 
subparagraph. 

Example  2.  V,  W.  X,  and  Y  are  members 
of  the  same  group  of  controlled  entities.  Each 
member  of  the  group  files  a  separate  income 
tax  return.  X  renders  wrecking  services  to  V. 
W.  and  Y,  and,  in  addition,  sells  building 
materials  to  unrelated  parties.  The  total  costs 
or  deductions  incurred  by  X  for  the  taxable 
year  (exclusive  of  amounts  properly  reflected 
in  the  cost  of  goods  sold  of  X)  are  S4  million. 
The  total  costs  or  deductions  of  X  for  the 
taxable  year  which  are  directly  or  indirectly 
related  to  the  services  rendered  to  V,  W,  and 
Y  are  $650,000.  Since  $650,000  is  less  than 
25  percent  of  the  total  costs  or  deductions  of 
X  (exclusive  of  amounts  properly  reflected  in 
the  cost  of  goods  sold  of  X)  for  the  taxable 
year  (34.000,000  *  25%  =  $1,000,000).  the 
services  rendered  by  X  to  V,  W,  and  Y  will 
not  be  considered  one  of  X's  principal 
activities  within  the  meaning  of,subdivision 
(ii)  of  this  subparagraph. 

Example  3.  Assume  the  same  facts  as  in 
Example  2,  except  that  the  total  costs  or 
deductions  of  X  for  the  taxable  year  which 
are  directly  or  indirectly  related  to  the 
services  rendered  to  V,  W,  and  Y  are 
$1,800,000.  Assume  in  addition,  that  there  is 
a  high  risk  of  loss  involved  in  the  rendition 
of  the  wrecking  services  by  X,  that  X  has  a 
large  investment  in  the  wrecking  equipment, 
and  that  a  substantial  amount  of  X's  time  is 
devoted  to  the  rendition  of  wrecking  services 
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to  V,  W,  and  Y.  Since  $1,800,000  is  greater 
than  25  percent  of  the  total  costs  or 
deductions  of  X  for  the  taxable  year 
(exclusive  of  amounts  properly  reflected  in 
the  cost  of  goods  sold  of  X),  i.e.,  $1  million, 
the  services  rendered  by  X  to  V.  W.  and  Y 
will  not  be  automatically  excluded  from 
classification  as  one  of  the  principal 
acdvities  of  X  as  in  Example  2.  and 
consideration  must  be  given  to  the  &cts  and 
circumstances  of  the  particular  case.  Based 
on  the  facts  and  circumstances  in  this  case. 
X  would  be  considered  to  render  wrecking 
services  to  related  parties  as  one  of  its 
principal  activities.  Thus,  the  wrecking 
services  are'an  integral  part  of  the  business 
activity  of  X  as  described  in  paragraph 
(b)(7)(ii)  of  this  section. 

Example  4.  Z  is  a  domestic  corporation  and 
has  several  foreign  subsidiaries.  Z  and  X.  a 
domestic  subsidiary  of  Z,  have  exercised  the 
privilege  granted  under  section  1501  to  file 
a  consolidated  return  and.  therefore, 
constitute  a  consolidated  group  within  the 
meaning  of  paragraph  (b)(7)(ii)(C)  of  this 
section.  Pursuant  to  paragraph  (b)(7)(ii)(C)  of 
this  section,  the  taxpayer  treats  X  and  Z  as 
the  renderer.  The  sole  function  of  X  is  to 
provide  accounting,  billing,  conununication. 
'  and  travel  services  to  the  foreign  subsidiaries 
of  Z.  Z  also  provides  some  other  services  for 
the  benefit  of  its  foreign  subsidiaries.  The 
total  costs  or  deductions  of  X  and  Z  related 
to  the  services  rendered  for  the  benefit  of  the 
foreign  subsidiaries  is  $750,000.  Of  that 
amount,  $710,000  represents  the  costs  of  X. 
which  are  X's  total  operating  costs.  The  total 
costs  or  deductions  of  X  and  Z  for  the  taxable 
year  with  respect  to  their  operations 
(exclusive  of  amounts  prop)eriy  refiected  in 
the  cost  of  goods  sold  of  X  and  Z)  is 
$6,500,000.  Since  the  total  costs  or 
deductions  related  to  the  services  rendered  to 
the  foreign  subsidiaries  ($750,000)  is  less 
than  25  percent  of  the  total  costs  or 
deductions  of  X  and  Z  (exclusive  of  amounts 
properly  reflected  in  the. costs  of  goods  sold 
of  X  or  Z)  in  the  aggregate  ($6,500,000  *  25% 
=  $1,625,000),  the  services  rendered  by  X  and 
Z  to  the  foreign  subsidiaries  will  not  be 
considered  one  of  the  principal  activities  of 
X  and  Z  within  the  meaning  of  paragraph 
(b)(7)(ii)  of  this  section.. . 

Example  5.  Assume  the  same  facts  as  in 
Example  4,  except  that  all  the 
communication  services  rendered  for  the 
benefit  of  the  foreign  subsidiaries  are 
rendered  by  X  and  that  Z  renders 
communication  services  to  unrelated  parties 
as  part  of  its  trade  or  business.  X  is  regularly 
engaged  in  rendering  communication 
services  to  foreign  subsidiaries  and  devotes  a 
substantial  amount  of  its  time  to  this  activity. 
The  costs  or  deductions  of  X  related  to  the 
rendition  of  the  communication  services  to 
the  foreign  subsidiaries  are  $355,000.  By 
application  of  the  paragraph  (b)(7)(ii)(C)  of 
this  section,  the  services  provided  by  X  and 
Z  to  related  entities  other  than  the 
communication  services  will  not  be 
considered  one  of  the  principal  activities  of 
X  and  Z.  However,  since  Z  renders 
communication  services  to  unrelated  parties 
as  a  part  of  its  trade  or  business,  the 
communication  services  rendered  by  X  to  the 
foreign  subsidiaries  will  be  subject  to  the 
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to  V,  W,  and  Y.  Since  $1 .800,000  is  greater 
than  25  percent  of  the  total  costs  or 
deductions  of  X  for  the  taxable  year 
(exclusive  of  amounts  properly  reflected  in 
the  cost  of  goods  sold  of  X),  i.e..  $1  million, 
the  services  rendered  by  X  to  V,  W.  and  Y 
will  not  be  automatically  excluded  from 
classification  as  one  of  the  principal 
activities  of  X  as  in  Example  2.  and 
consideration  must  be  given  to  the  &cts  and 
circumstances  of  the  particular  case.  Based 
on  the  facts  and  circumstances  in  tliis  case, 
X  would  be  considered  to  render  wrecking 
services  to  related  parties  as  one  of  its 
principal  activities.  Thus,  the  wrecking 
services  are"an  integral  part  of  the  business 
activity  of  X  as  described  in  paragraph 
(b)(7)(ii)  of  this  section. 

Example  4.  Z  is  a  domestic  corporation  and 
has  several  foreign  subsidiaries.  Z  and  X,  a 
domestic  subsidiary  of  Z,  have  exercised  the 
privilege  granted  under  section  1501  to  fjle 
a  consolidated  return  and.  therefore, 
constitute  a  consolidated  group  within  the 
meaning  of  paragraph  (b)(7)(ii)(C)  of  this 
section.  Pursuant  to  p>aragraph  (b)(7)(ii)(C)  of 
this  section,  the  taxpa>'er  treats  X  and  Z  as 
the  renderer.  The  sole  function  of  X  is  to 
provide  accounting,  billing,  communication, 
and  travel  services  to  the  foreign  subsidiaries 
of  Z.  Z  also  provides  some  other  services  for 
the  benefit  of  its  foreign  subsidiaries.  The 
total  costs  or  deductions  of  X  and  Z  related 
to  the  services  rendered  for  the  benefit  of  the 
foreign  subsidiaries  is  $750,000.  Of  that 
amount,  S710.000  represents  the  costs  of  X. 
which  are  X's  total  operating  costs.  The  total 
costs  or  deductions  of  X  and  Z  for  the  taxable 
year  with  respect  to  their  operations 
(exclusive  of  amounts  properly  reflected  in 
the  cost  of  goods  sold  of  X  and  Z)  is 
56,500,000.  Since  the  total  costs  or 
deductions  related  to  the  services  rendered  to 
the  foreign  subsidiaries  ($750,000)  is  less 
than  25  percent  of  the  total  costs  or 
deductions  of  X  and  Z  (exclusive  of  amounts 
properly  reflected  in  the. costs  of  goods  sold 
of  X  or  Z)  in  the  aggregate  ($6,500,000  *  25% 
=  $1,625,000),  the  services  rendered  by  X  and 
Z  to  the  foreign  subsidiaries  will  not  be 
considered  one  of  the  principal  activities  of 
X  and  Z  within  the  meaning  of  paragraph 
(b)(7)(ii)  of  this  section..  ^ 

Example  5.  Assume  the  same  facts  as  in 
Example  4.  except  that  all  the 
communication  services  rendered  for  the 
benefit  of  the  foreign  subsidiaries  are 
rendered  by  X  and  that  Z  renders 
communication  services  to  unrelated  parties 
as  part  of  its  trade  or  business.  X  is  regularly 
engaged  in  rendering  communication 
services  to  foreign  subsidiaries  and  devotes  a 
substantial  amount  of  its  time  to  this  activity. 
The  costs  or  deductions  of  X  related  to  the 
rendition  of  the  communication  services  to 
the  foreign  subsidiaries  are  $355,000.  By 
application  of  the  paragraph  (b)(7)(ii)(C)  of 
this  section,  the  services  provided  by  X  and 
Z  to  related  entities  other  than  the 
communication  services  will  not  be 
considered  one  of  the  principal  activities  of 
X  and  Z.  However,  since  Z  renders 
communication  services  to  unrelated  parties 
as  a  part  of  its  trade  or  business,  the 
communication  services  rendered  by  X  to  the 
foreign  subsidiaries  will  be  subject  to  the 


provisions  of  paragraph  (b)(7)(ii)  of  this 
section  without  regard  to  paragraph 
(b)(7)(ii)(C)  of  this  section.  Since  the  costs  or 
deductions  of  X  related  to  the  rendition  of 
the  communication  services  ($355,000)  are  in 
excess  of  25  percent  of  the  total  costs  or 
deductions  of  X  (exclusive  of  amounts 
properly  reflected  in  tlie  cost  of  goods  sold 
of  X)  for  the  taxable  year  ($710,000  *  25% 
=  $177,500).  the  determination  of  whether  X 
renders  the  communication  services  as  one  of 
its  principal  activities  will  depend  on  the 
particular  facts  and  circumstances.  The  given 
facts  and  circumstances  indicate  that  X 
renders  the  communication  services  as  one  of 
its  principal  activities. 

Example  6.  X  and  Y  are  members  of  the 
same  group  of  controlled  entities.  Y  produces 
and  sells  product  D.  As  a  part  of  the 
production  process.  Y  sends  materials  to  X 
who  converts  the  materials  into  component 
parts.  This  conversion  activity  constitutes 
only  a  portion  of  X's  operations.  X  then  ships 
the  component  parts  back  to  Y  who 
assembles  them  (along  with  other 
comfjonents)  into  the  finished  product  for 
sale  to  unrelated  parties.  Since  the  services 
rendered  by  X  to  Y  constitute  a 
manufacturing  activity,  the  25-percent  test  in 
paragraph  (b)(7}(ii)  of  this  section  does  not 
apply. 

Example  7.  X  and  Y  are  members  of  the 
same  group  of  controlled  entities.  X 
manufactures  product  D  for  distribution  and 
sale  in  the  United  States,  Canada,  and 
Mexico.  Y  manufactures  product  D  for 
distribution  and  sale  in  S>outh  and  Central 
America.  Due  to  a  breakdown  of  machinery, 
Y  is  forced  to  cease  its  manufacturing 
op»erations  for  a  1-month  period.  In  order  to 
meet  demand  for  product  D  during  the 
shutdown  period,  Y  sends  partially  finished 
-goods  to  X  X,  for  that  period,  completes  tlie 
manufacture  of  product  D  for  Y  and  ships  the 
finished  product  back  to  Y.  The  costs  or 
deductions  of  X  related  to  the  manufacturing 
ser%ices  rendered  to  Y  are  $750,000.  The  total 
costs  or  deductions  of  X  are  $24,000,000. 
Since  the  services  in  issue  constitute  a 
manufacturing  activity,  the  25-percent  test  in 
paragraph  (b)(7)(ii)  of  this  section  does  not 
apply.  However,  under  these  facts  and 
circumstances,  i.e.,  the  insubstanfiality  of  the 
services  rendered  to  Y  in  relation  to  X's  total 
operations,  the  lack  of  regularity  with  which 
the  services  are  rendered,  and  the  short 
duration  for  which  the  services  are  rendered. 
X's  rendition  of  manufacturing  services  to  Y 
is  not  considered  one  of  X's  principal 
activities  within  the  meaning  of  paragraph 
(b){7)(ii)  of  this  section. 

Example  8.  Assume  the  same  facts  as  in 
Example  7,  except  that,  instead  of 
temporarily  ceasing  operations.  Y  requests 
assistance  from  X  in  correcting  the  defects  in 
the  manufacturing  equipment.  In  response,  X 
sends  a  team  of  engineers  to  discover  and 
correct  the  defects  without  the  necessity  of  a 
shutdown.  Although  the  services  performed 
by  the  engineers  were  related  to  a 
manufacturing  activity,  the  services  are 
essentially  supporting  in  nature  and. 
therefore,  do  not  constitute  a  manufacturing, 
production,  extraction,  or  construction 
activity.  Thus,  the  25-percent  test  in 
paragraph  (b)(7)(ii)  of  this  section  applies. 


Example  9.  X  is  a  domestic  manufacturing 
corporation.  Y,  a  foreign  subsidiary  of  X,  has 
decided  to  construct  a  plant  in  Countr)'  A.  In 
connection  with  the  construction  of  Y's 
plant,  X  draws  up  the  architectural  plais  for 
the  plant,  arranges  the  financing  of  the 
tonstruction.  negotiates  with  various 
Government  authorities  in  Country  A,  invites  ' 
bids  from  unrelated  parties  for  several  ohases 
of  construction,  and  negotiates,  on  Y's  behalf, 
the  contracts  with  unrelated  parties  wl  o  are 
retained  to  carry  out  certain  phases  of  'he 
construction.  Although  the  unrelated  parties 
retained  by  X  for  Y  perform  the  physical 
construction,  the  ctggregate  services 
performed  by  X  for  Y  are  such  that  thev,  in 
themselves,  constitute  a  construction 
activity.  Thus,  the  25-percent  test  in 
paragraph  (b)(7)(ii)  of  this  section  does  not 
apply  with  respiect  to  such  services. 

Example  10.  X  and  Y  are  members  of  the 
same  group  of  controlled  entities.  X  is  a 
finance  company  engaged  in  financing 
automobile  loans.  In  connection  with  'uch 
loans  it  requires  the  borrower  to  havr  ife 
insurance  in  the  amount  of  the  loai- 
Although  X's  borrowers  are  not  rtqi.;.  id  to 
take  out  life  insurance  from  any  partic  ular 
insurance  company,  at  the  same  time  that  the 
loan  agreement  is  being  finalized.  X's 
employees  suggest  that  the  borrower  t  ike  out  ^ 
life  insurance  from  Y.  which  is  an  ageacy  for 
life  insiirence  companies.  Since  there  would 
be  a  delay  in  the  processing  of  the  loan  if 
some  other  company  were  selected  by  the 
borrower,  almost  all  of  X's  borrowers  take  out 
life  insurance  through  Y.  Because  of  this 
utilization  of  its  influential  relationship  with 
its  borrowers,  X  is  {>eculiarly  capable  of 
rendering  selling  services  to  Y  and.  since  a 
substantial  amount  of  Y's  business  is  derived 
from  X's  borrowers,  such  selling  servi:»s  are 
a  principal  element  in  the  operation  of  V's 
insurance  business.  In  addition,  the  value  of 
the  services  is  substantially  in  excess  of  the 
costs  incurred  by  X.  Thus,  the  selling 
services  rendered  by  X  to  Y  are  an  int(  gral 
part  of  the  business  activity  of  a  member  of 
the  controlled  group  as  described  in 
paragraph  {b)(7)(iii)  of  this  section. 

Example  U.X  and  Y  are  members  of  the 
same  group  of  controlled  entities.  Y  is  a 
manufacturer  of  product  E.  In  past  yea."S 
product  E  has  not  always  operated  properly 
because  of  imperfections  present  in  th<i 
finished  product.  X  owns  an  exclusive 
patented  process  by  which  such 
imperfections  can  be  detected  and  removed 
prior  to  sale  of  the  product,  thereby  gn'.atly 
increasing  the  marketability  of  the  product 
In  connection  with  its  manufacturing 
operations  Y  sends  its  products  to  X  for 
inspection  which  involves  utilization  of  the 
patented  process.  The  inspection  of  Y's 
products  by  X  is  not  one  of  the  principal 
activities  of  X.  However.  X  is  peculiarly 
capable  of  rendering  the  inspection  service* 
to  Y  because  of  its  utilization  of  the  patented 
process.  Since  this  inspection  greatly 
increases  the  marketability  of  product  E  it  is 
extremely  valuable.  Such  value  is 
substantially  in  excess  of  the  cost  incuoed  by 
X  in  rendition  of  such  services.  Because  of 
the  impact  of  the  insf)ection  on  sales,  such 
services  are  a  principal  element  in  the 
operations  of  Y.  Thus,  the  inspection  snrvicp* 
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1.150.000 


(ii)  Since  the  total  costs  or  deductions  of 
X  and  Z  related  to  the  rendition  of  services 
to  Y  exceed  the  amount  equal  to  25  percent 
of  the  total  costs  or  deductions  of  Y 
(exclusive  of  amounts  paid  to  X  and  Z  for  the 
services  rendered  and  amounts  paid  for 
goods  purchased  for  resale)  plus  the  total 
costs  or  deductions  of  X  and  Z  related  to  the 
rendition  of  services  to  Y  ($1,150,000  + 
[$1,600,000  +  $1,150,000]  =  41.8%),  the 
services  rendered  by  X  and  Z  to  Y  are 
substantial  within  the  meaning  of  paragraph 
(b)(7)(iv}  of  this  section.  Thus,  the  services 
rendered  by  X  and  Z  to  Y  are  an  integral  part 
of  the  business  activity  of  Y  as  described  in 
paragraph  (h)(~)(iv)  of  this  section. 

Example  16.  Assume  the  same  facts  as  in 
Example  15.  except  that  the  taxpayer 
establishes  that,  due  to  a  major  change  in  the 
operations  of  Y,  Y's  total  costs  or  deductions 
for  Y's  taxable  year  were  abnormally  low.  Y 
has  always  used  the  calendar  year  as  its 
taxable  year.  Y's  total  costs  and  deductions 
for  the  2  years  immediately  preceding  the 
taxable  year  in  issue  (exclusive  of  amounts 
paid  to  X  and  Z  for  services  idndered  and 
amounts  paid  for  goods  purchased  for  resale) 
were  $6  million  and  $6,200,000  respectively. 
The  total  dLa-ct  and  indirect  costs  of  X  and 
Z  for  services  rendered  to  Y  were  $1,150,000 
for  each  of  the  3  years.  Applying  the  .same 
formula  to  the  costs  or  deductions  for  the  3 
years  immediately  preceding  the  close  of  the 
taxable  year  in  issue,  the  costs  or  deductions 
of  X  and  Z  related  to  the  rendition  of  services 
to  Y  (3  *  Sl,150,OOC-S3,450,000)  amount  to 
20  percent  of  the  sum  of  the  total  costs  or 
deductions  of  Y  (exclusive  of  amounts  paid 
to  X  and  Z  for  the  services  rendered  and 
amounts  paid  for  goods  purchased  for  resale) 
plus  the  total  costs  or  deductions  of  X  and 
Z  related  to  the  rendition  of  services  to  Y 
($3,450,000  $1,600,000  +  $6,000,000  * 
SS.200.000  +  $3,450,000=20%).  If  the 
taxpayer  chooses  to  use  the  3ryear  period,  the 
ser\ices  rendered  by  X  and  Z  to  Y  are  not 
substantial  within  the  meaning  of  paragraph 
(b)(7)(iv)  of  this  section.  Thus,  the  services 
will  not  be  an  integral  part  of  the  business 
activity  of  a  member  of  the  controlled  group 
as  described  in  parngrajh  (b)(7)(iv)  of  this 
section.      ,  | 

(8)  Sendees  rendered  in  connection 
with  the  transfer  of  property.  Where 
tangible  or  intangible  property  is 
transferred,  sold,  as.signed,  loaned, 
leased,  or  otherwise  made  available  in 
any  manner  by  one  member  of  a  group 
to  another  member  of  the  group  and 
services  are  rendered  by  the  transferor 
to  the  transferee  in  coimection  with  the 
transfer,  the  amount  of  any  allocation 
that  may  be  appropriate  with  respect  to 
such  transfer  shall  be  determined  in 
accordance  with  the  rules  of  paragraph 
(c)  of  this  section,  or  §§  1.482-3  or 
1.482—4,  whichever  is  appropriate  and  a 
separate  allocation  with  respect  to  such 
services  under  this  paragraph  shall  not 
be  made.  Services  are  rendered  in 
connection  with  the  transfer  of  property 
where  such  services  are  merely  ancillary 
and  subsidiary  to  the  transfer  of  the 


property  or  to  the  commencement  of 
effective  use  of  the  property  by  the 
transferee.  Whether  or  not  services  are 
merely  ancillary  and  subsidiary  to  a 
property  transfer  is  a  question  of  fact. 
Ancillary  and  subsidiary  services  could 
be  performed,  for  example,  in  promoting; 
the  transaction  by  demonstrating  and 
explaining  the  use  of  the  property,  or  by 
assisting  in  the  effective  staning-up  of 
the  property  transferred,  or  by 
performing  imder  a  guarantee  relating  to 
such  effective  starting-up.  Thus,  where 
an  employee  of  one  member  of  a  group, 
acting  imder  the  instructions  of  his 
employer,  reveals  a  valuable  secret 
process  owned  by  his  employer  to  a 
related  entity,  and  at  the  same  time 
supervises  the  integration  of  such 
process  i.nto  the  manufactvuing 
operation  of  the  related  entity,  such 
services  could  be  considered  to  be 
rendered  in  connection  with  the 
transfer,  and,  if  so  considered,  shall  not 
be  the  basis  for  a  separate  allocation. 
However,  if  the  employee  continues  to 
render  services  to  the  related  entity  by 
supen.ising  the  manufactiuing 
operation  after  the  secret  process  has- 
been  effectively  integrated  into  such 
operation,  a  separate  allocation  with 
respect  to  such  additional  services  may 
be  made  in  accordance  with  the  rules  of 
this  paragraph. 

(c)  Use  of  tangible  property — (1 ) 
General  rule.  Where  possession,  use,  or 
occupancy  of  tangible  property  owned 
or  leased  by  one  member  of  a  group  of 
controlled  entities  (referred  to  in  this 
paragraph  as  the  owner)  is  transferred 
by  lease  or  other  arrangement  to  another 
member  of  such  group  (referred  to  in 
this  paragraph  as  the  user)  without 
charge  or  at  a  charge  which  is  not  equal 
to  an  arm's  length  rental  charge  (as 
defined  in  paragraph  (c}(2)(i)  of  this 
section)  the  district  director  may  make 
appropriate  allocations  to  properly 
r^ilect  such  arm's  length  charge.  Where 
possession,  use,  or  occupancy  of  only  a 
portion  of  such  property  is  transferred, 
the  determination  of  the  arm's  length 
charge  and  the  allocation  shall  be  made 
with  reference  to  the  portion 
transferred. 

(2)  Arm's  length  charge — (i)  In 
general.  For  purposes  of  paragraph  (c)  of 
this  section,  an  arm's  length  rental 
charge  shall  be  the  amoimt  of  rent 
which  was  charged,  or  v/ould  have  been 
charged  for  the  use  of  the  same  or 
similar  property,  during  the  time  it  was 
in  use,  in  independent  transactions  with 
or  between  luirelated  parties  under 
!;imilar  circumstances  considering  the 
period  and  location  of  the  use,  the 
owner's  investment  in  the  property  or 
rent  paid  for  the  property,  e.xpenses  of 


maintaining  the  property,  the  type  of 
property  Involved,  its  condition,  and  all 
other  relevant  facts. 

(ii)  Safe  haven  rental  charge.  See 
§  1.482-2(c)(2)(ii)  (26  CFR  Part  1  revised 
as  of  April  1, 1985),  for  the 
determination  of  safe  haven  rental 
charges  in  the  case  of  certain  leases 
entered  into  before  May  9, 1986,  and  for 
leases  entered  into  before  August  7, 
1986.  piu^uant  to  a  binding  written 
contract  entered  into  before  May  9. 
1986. 

(iii)  Subleases — (A)  Except  as 
provided  in  paragraph  (c)(2)(iii)(B)  of 
this  section,  where  possession,  use,  or 
occupancy  of  tangible  property,  which 
is  leased  by  the  owner  (lessee)  from  an 
unrelated  party  is  transferred  by 
sublease  or  other  arrangement  to  the 
user,  an  arm's  length  rental  charge  shall 
be  considered  to  be  equal  to  all  the 
deductions  claimed  by  the  owner 
(lessee)  which  are  attributable  to  the 
property  for  the  period  such  property  is 
used  by  the  user.  Where  only  a  portion 
of  such  property  was  transferred,  any 
allocations  shall  be  made  with  reference 
to  the  portion  transferred.  The 
deductions  to  be  considered  include  the 
rent  paid  or  accrued  by  the  owner 
(lessee)  during  the  period  of  use  and  all 
other  deductions  directly  and  indirectly 
connected  with  the  property  paid  or 
accrued  by  the  owmer  (lessee)  during 
such  period.  Such  deductions  include 
deductions  for  maintenance  and  repair, 
utilities,  management  and  other  similar 
deductions, 

(B)  The  provisions  of  paragraph 
(c)(2)(iii)(A)  of  this  section  shall  not 
apply  if  either — 

(1)  The  taxpayer  establishes  a  more 
appropriate  rental  charge  under  the 
general  rule  set  forth  in  paragraph 
(c)(2)(i)  of  this  section;  or 

(2)  During  the  taxable  year,  the  ouoier 
(lessee)  or  the  user  was  regularly 
engaged  in  the  trade  or  business  of 
renting  property  of  the  same  general 
type  as  the  property  in  question  to 
unrelated  persons. 

(d)  Transfer  of  property.  For  rules 
governing  allocations  under  section  482 
to  reflect  an  arm's  length  consideration 
for  controlled  transactions  involving  the 
transfer  of  property,  see  §§1.482-3 
through  1.482-6. 

§  1 .482-3    Methods  to  determine  taxable 
income  in  connection  witti  a  transfer  of 
tangible  property. 

(a)  In  general.  The  arm's  length 
amount  chained  in  a  controlled  transfer 
of  tangible  property  must  be  determined 
imder  one  of  the  six  methods  listed  in 
this  paragraph  (a).  Each  of  the  methods 
must  be  applied  in  accordance  with  all 
of  the  provisions  of  §  1.482-1.  including 
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maintaining  the  property,  the  type  of 
property  involved,  its  condition,  and  all 
other  relevant  facts. 

(ii)  Safe  haven  rental  charge.  See 
§  1.482-2(c)(2)(ii)  (26  CFR  Part  1  revised 
as  of  April  1. 1985).  for  the 
determination  of  safe  haven  rental 
charges  in  the  case  of  certain  leases 
entered  into  before  May  9, 1986,  and  for 
leases  entered  into  before  August  7. 
1986.  pursuant  to  a  binding  written 
contract  entered  into  before  May  9. 
1986. 

(iii)  Subleases — (A)  Except  as 
provided  in  paragraph  (c)(2Kiii)(B)  of 
this  section,  where  possession,  use,  or 
occupancy  of  tangible  property,  which 
is  leased  by  the  owner  (lessee)  from  an 
unrelated  party  is  transferred  by 
sublease  or  other  arrangement  to  the 
user,  an  arm's  length  rental  charge  shall 
be  considered  to  be  equal  to  all  the 
deductions  claimed  by  the  owner 
(lessee)  which  are  attributable  to  the 
property  for  the  period  such  property  is 
used  by  the  user.  Where  only  a  portion 
of  such  property  was  transferred,  any 
allocations  shall  be  made  with  reference 
to  the  portion  transferred.  The 
deductions  to  be  considered  include  the 
rent  paid  or  accrued  by  the  owner 
(lessee)  during  the  period  of  use  and  all 
other  deductions  directly  and  indirectly 
connected  with  the  property  paid  or 
accrued  by  the  owner  (lessee)  during 
such  period.  Such  deductions  include 
deductions  for  maintenance  and  repair, 
utilities,  management  and  other  similar 
deductions. 

(B)  The  provisions  of  paragraph 
(c)(2)(iii)(A)  of  this  section  shall  not 
apply  if  either — 

(1)  The  taxpayer  estabhshes  a  more 
appropriate  rental  charge  imder  the 
general  rule  set  forth  in  paragraph 
(c)(2)(i)  of  this  section;  or 

(2)  During  the  taxable  year,  the  owner 
(lessee)  or  the  user  was  regularly 
engaged  in  the  trade  or  business  of 
renting  property  of  the  same  general 
type  as  the  property  in  question  to 
unrelated  persons. 

(d)  Transfer  of  property.  For  rules 
governing  allocations  under  section  482 
to  reflect  an  arm's  length  consideration 
for  controlled  transactions  involving  the 
transfer  of  prop)erty.  see  §§  1.482-3 
through  1.482-6. 

§  1 .482^    Mettiods  to  determine  taxable 
income  in  connection  with  a  transfer  of 
tangJbie  property. 

(a)  In  general.  The  arm's  length 
amount  chaiged  in  a  controlled  transfer 
of  tangible  property  must  be  determined 
under  one  of  the  six  methods  listed  in 
this  paragraph  (a).  Each  of  the  methods 
must  be  applied  in  accordance  with  all 
of  the  provisions  of  §  1.482-1.  including 


the  best  method  rule  of  §  1.482-l(c),  the 
comparability  analysis  of  §  1.482-l(d), 
and  the  arm's  length  range  of  §  1.482- 
1(e).  The  methods  are — 

(1)  The  comparable  uncontrolled 
price  method,  described  in  paragraph 
(b)  of  this  section; 

(2)  The  resale  price  method,  described 
in  paragraph  (c)  of  this  section; 

13)  The  cost  plus  method,  described  in 
paragraph  (d)  of  this  section; 

(4)  The  comparable  profits  method, 
described  in  §  1.482-5; 

(5)  The  profit  split  method,  described 
in  §  1.482-6;  and 

(6)  Unspecified  methods,  described  in 
paragraph  (e)  of  this  section. 

(b)  Comparable  uncontrolled  price 
method— {!)  In  general.  The  comparable 
uncontrolled  price  method  evaluates 
whether  the  amount  charged  in  a 
controlled  transaction  is  arm's  length  by 
reference  to  the  amount  charged  in  a 
comparable  uncontrolled  transaction. 

(2)  Comparability  and  reliability 
considerations — (ij  In  general.  Whether 
results  derived  from  applications  of  this 
method  are  the  most  reliable  measure  of 
the  arm's  length  result  must  be 
determined  using  the  factors  described 
under  the  best  method  rule  in  §  1.482- 
1(c).  The  application  of  these  factors 
under  the  comparable  uncontrolled 
price  method  is  discussed  in  paragraph 
(b)(2)(ii)  and  (iii)  of  this  section. 

(ii)  Comparability— {A)  In  general. 
The  degree  of  comparability  between 
controlled  and  uncontrolled 
transactions  is  determined  by  applying 
the  provisions  of  §  1.482-l(d).  Although 
all  of  the  factors  described  in  §  1.482- 
1(d)(3)  must  be  considered,  similarity  of 
products  generally  will  have  the  greatest 
effect  on  comparability  under  this 
method.  In  addition,  because  even 
minor  differences  in  contractual  terms 
or  economic  conditions  could  materially 
affect  the  amount  charged  in  an 
uncontrolled  transaction,  comparability 
under  this  method  depends  on  close 
similarity  with  respect  to  these  factors, 
or  adjustments  to  account  for  any 
differences.  The  results  derived  from 
applying  the  comparable  uncontrolled 
price  method  generally  will  be  the  most 
direct  and  reliable  measure  of  an  arm's 
length  price  for  the  controlled 
transaction  if  an  uncontrolled 
transaction  has  no  differences  with  the 
controlled  transaction  that  would  affect 
the  price,  or  if  there  are  only  minor 
differences  that  have  a  definite  and 
reasonably  ascertainable  effect  on  price 
and  for  which  appropriate  adjustments 
are  made.  If  such  adjustments  cannot  be 
made,  or  if  there  are  more  than  minor 
differences  between  the  controlled  and 
uncontrolled  transactions,  the 
comparable  uncontrolled  price  method 


may  be  used,  but  the  reliability  of  the 
results  as  a  measure  of  the  arm's  length 
price  will  be  reduced.  Further,  if  there 
are  material  product  differences  for 
which  reliable  adjustments  cannot  be 
made,  this  method  ordinarily  will  not 
provide  a  reliable  measure  of  an  arm's 
length  result. 

(B)  Adjustments  for  differences 
between  controlled  and  uncontrolled 
transactions.  If  there  are  differences 
between  the  controlled  and 
uncontrolled  transactions  that  would 
/affect  price,  adjustments  should  be 
made  to  the  price  of  the  uncontrolled 
transaction  according  to  the 
comparability  provisions  of  §  1.482- 
1(d)(2).  Specific  examples  of  the  factors 
that  may  be  particularly  relevant  to  this 
method  include — 

(7)  Quality  of  the  product; 

[2]  Contractual  terms  (e.g.,  scope  and 
terms  of  warranties  provided,  sales  or 
purchase  volume,  credit  terms,  transport 
terms); 

[3]  Level  of  the  market  (i.e.. 
wholesale,  retail,  etc.); 

(4)  Geographic  market  in  which  the 
transaction  takes  place; 

(5)  Date  of  the  transaction; 

(6)  Intangible  property  associated 
with  the  sale; 

(7)  Foreign  currency  risks;  and 

(S)  Alternatives  realistically  available 
tt)  the  buyer  and  seller. 

(iii)  Data  and  assumptions.  The 
reliabihty  of  the  results  derived  &t)m  the 
comparable  uncontrolled  price  method 
is  affected  by  the  completeness  and 
accuracy  of  the  data  used  and  the 
reUability  of  the  assumptions  made  to 
apply  the  method.  See  §  1. 482-1  (c)  (Best 
method  rule). 

(3)  Arm's  length  range.  See  §  1.482- 
1(e)(2)  for  the  determination  of  an  arm's 
length  range. 

(4)  Examples.  The  principles  of  this 
paragraph  (h)  are  Illustrated  by  the 
following  examples. 

Example  1 — Comparable  Sales  of  Same 
Product.  USM,  a  U.S.  manufacnirer.  sells  the 
same  product  to  both  controlled  and 
uncontrolled  distributors.  The  circumstances 
surrounding  the  controlled  and  uncontrolled 
transactions  are  substantially  the  same, 
except  that  the  controlled  sales  price  is  a 
delivered  price  and  the  uncontrolled  sales 
are  made  f.o.b.  USM's  factory.  Differences  in 
the  contractual  terras  of  transportation  and 
insurance  generally  have  a  definite  and 
reasonably  ascertainable  effect  on  price,  and 
adjustments  are  made  to  the  results  of  the 
uncontrolled  transaction  to  account  for  such 
differences.  No  other  material  difference  has 
been  identified  between  the  controlled  and 
uncontrolled  transactions.  Because  USM  sells 
in'both  the  controlled  and  uncontrolled 
transactions,  it  is  likely  that  all  material 
differences  between  the  two  transactions 
have  been  identified.  In  addition,  because  the 
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but  only  if  the  following  requirements 
are  met — 

(A)  The  data  is  widely  and  routinely 
used  in  the  ordinary  course  of  business 
in  the  industry  to  negotiate  prices  for 
imcon  trolled  sales; 

(B)  The  data  derived  from  public 
exchanges  or  quotaticm  media  is  used  to 
set  prices  in  the  controlled  transaction 
in  the  same  way  it  is  used  by 
imcontrolled  taxpayers  in  the  industry; 
and 

(C)  The  amoimt  charged  in  the 
controlled  transaction  is  adjusted  to 
reflect  differences  in  product  quality 
and  quantity,  contractual  terms, 
transportation  costs,  market  conditions, 
risks  borne,  and  other  factors  that  affect 
the  price  that  would  be  agreed  to  by 
uncontrolled  taxpayers. 

(ii)  Limitation.  Use  of  data  from 
public  exchanges  or  quotation  media 
may  not  be  appropriate  under 
extraordinary  market  conditions. 

(iii)  Examples.  The  following 
examples  illustrate  this  paragraph  (b)(5)- 

Example  1 — Use  of  Quotation  Medium,  (i) 
On  June  1,  USOil.  a  United  States 
corporation,  enters  into  a  contract  to 
purchase  crude  oil  from  its  foreign 
subsidiary,  FS,  in  Country  Z.  USOil  and  FS 
agree  to  base  their  sales  price  on  the  average 
of  the  prices  published  for  that  crude  in  a 
quotation  medium  in  the  five  days  before 
August  1 ,  the  date  set  for  delivery.  USOil  and 
FS  agree  to  adjust  the  price  (or  the  particular 
circumstances  of  their  transactions,  including 
the  quantity  of  the  crude  sold,  contractual 
terms,  transportation  costs,  risks  borne,  and 
other  factors  that  affect  the  price. 

(ii)  The  quotation  medium  used  by  USOil 
and  FS  is  widely  and  routinely  used  in  the 
ordinary  course  of  business  in  the  industry 
to  establish  prices  for  uncontrolled  sales. 
Because  USOil  and  FS  use  the  data  to  set 
their  sales  price  in  the  same  way  that 
unrelated  parties  use  the  data  from  the 
quotation  medium  to  set  their  sales  prices, 
and  appropriate  adjustments  were  made  to 
account  for  differences,  the  price  derived 
from  the  quotation  medium  used  by  USOil 
and  FS  to  set  their  transfer  prices  will  be 
considered  evidence  of  a  comparable 
uncontrolled  price. 

Example  2 — Extraordinary  Market 
Conditions.  The  facts  are  the  same  as  in 
Example  1,  except  that  before  USOil  and  FS 
enter  into  their  contract,  war  breaks  out  in 
Countries  X  and  Y,  major  oil  producing 
countries,  causing  significant  instability  in 
world  f>etroleum  markets.  As  a  result,  given 
the  significant  instability  in  the  price  of  oil, 
the  prices  listed  on  the  quotation  medium 
may  not  reflect  a  reliable  measure  of  an  arm's 
length  result  See  §  1.482-3(b)(5)(ii>. 

(c)  Resale  price  method — (1)  In 
general.  The  resale  price  method 
evaluates  whether  the  amount  charged 
in  a  controlled  transaction  is  arm's 
length  by  reference  to  the  gross  profit 
margin  realized  in  comparable 
uncontrolled  transactions.  The  resale 


price  method  measures  the  value  of 
functions  performed,  and  is  ordinarily 
used  in  cases  involving  the  purchase 
and  resale  of  tangible  property  in  which 
the  reseller  has  not  added  substantial  . 
value  to  the  tangible  goods  by 
physically  altering  the  goods  before 
resale.  For  this  purpose,  packaging, 
repackaging,  labelling,  or  minor 
assembly  do  not  ordinarily  constitute 
physical  alteration.  Further  the  resale 
price  method  is  not  ordinarily  used  in  • 
cases  where  the  controlled  taxpayer 
uses  its  intangible  property  to  add 
substantial  value  to  the  tangible  goods. 

(2)  Determination  of  arm's  length 
price — (i)  In  general.  The  resale  price 
method  measures  an  arm's  length  price 
by  subtracting  the  appropriate  gross 
profit  from  the  applicable  resale  price 
for  the  property  involved  in  the 
controlled  transaction  under  review. 

(ii)  Applicable  resale  price.  The 
applicable  resale  price  is  equal  to  either 
the  resale  price  of  the  particular  item  of 
property  involved  or  the  price  at  which 
contemporaneous  resales  of  the  same  . 
property  are  made.  If  the  property 
purchased  in  the  controlled  sale  is 
resold  to  one  or  more  related  parties  in 
a  series  of  controlled  sales  before  being 
resold  in  an  uncontrolled  sale,  the 
applicable  resale  price  is  the  price  at 
which  the  property  is  resold  to  an 
imcontrolled  party,  or  the  price  at 
which  contemporaneous  resales  of  the 
same  property  are  made.  In  such  case, 
the  determination  of  the  appropriate 
gross  profit  will  take  into  account  the 
functions  of  all  members  of  the  group 
participating  in  the  series  of  controlled 
sales  and  final  uncontrolled  resales,  as 
well  as  any  other  relevant  fectors 
described  in  §  1.482-1  (d)(3). 

(iii)  Appropriate  gross  profit.  The 
appropriate  gross  profit  is  computed  by 
multiplying  the  applicable  resale  price 
by  the  gross  profit  margin  (expressed  as 
a  percentage  of  total  revenue  derived 
from  sales)  earned  in  comparable 
uncontrolled  transactions. 

(iv)  Arm's  length  range.  See  §  1.482- 
1(e)(2)  for  determination  of  the  arm's 
length  range. 

(3)  Comparability  and  reliability 
considerations — (i)  In  general.  Whether 
results  derived  from  applications  of  this 
method  are  the  most  reUable  measure  of 
the  arm's  length  result  must  be 
determined  using  the  factors  described 
under  the  best  method  rule  in  §  1.482- 
1(c).  The  application  of  these  factors 
under  the  resale  price  method  is 
discussed  in  paragraphs  (c)(3)  (ii)  and 
(iii)  of  this  section. 

(ii)  Comparability — (A)  Functional 
comparability.  The  degree  of 
comparability  between  an  uncontrolled 
transaction  and  a  controlled  transaction 
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(B)  Other  comparability  factors. 
Comparability  under  this  method  is  less 
dependent  on  close  physical  similarity 
between  the  products  transferred  than 
under  the  comparable  uncontrolled 
price  method.  For  example,  distributors 
of  a  wide  variety  of  consumer  durables 
might  perform  comparable  distribution 
functions  without  regard  to  the  specific 
durable  goods  distributed.  Substantial 
differences  in  the  products  may, 
however,  indicate  significant  functional 
differences  between  the  controlled  and 
uncontrolled  taxpayers.  Thus,  it 
ordinarily  would  be  expected  that  the 
controlled  and  uncontrolled 
transactions  would  involve  the 
distribution  of  products  of  the  same 
general  type  (e.g.,  consumer 
electronics).  Furthermore,  significant 
differences  in  the  value  of  the 
distributed  goods  due,  for  example,  to 
the  value  of  a  trademark,  may  also  affect 
the  reliability  of  the  comparison. 
Finally,  the  reliabihty  of  profit  measures 
based  on  gross  profit  may  be  adversely 
affected  by  factors  that  have  less  effect 
on  prices.  For  example,  gross  profit  may 
be  affected  by  a  variety  of  other  factors, 
including  cost  structures  (as  reflected, 
for  example,  in  the  age  of  plant  and 
equipment),  business  experience  (such 
as  whether  the  business  is  in  a  start-up 
phase  or  is  mature),  or  management 
efficiency  (as  indicated,  for  example,  by 
expanding  or  contracting  sales  or 
executive  compensation  over  time). 
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similar  characteristics  are  more  likely  to     however,  the  effect  on  gross  profit  of  ^^^  under  review.  Information  regarding  an 

be  found  among  different  resales  of             such  differences  is  not  necessarily  equal  "^controlled  comparable  is  sufficiently 

property  made  by  the  same  reseller  tiian     to  Uie  differences  in  the  amount  of  complete  to  conclude  that  it  is  likely  that  all 

^o^  sales  made  by  otiber  resellers  In      related  operating  expends.  Specific  T:^::^^?^:^:^-^^^.'!^^ 

the  absence  of  comparable  uncontrolled     examples  of  the  factors  that  may  be  identified  and  adjusted  for.  If  the  applicable 

transactions  involving  the  same  reseller,     particularly  relevant  to  this  method  resale  price  of  the  property  involved  in  the 

an  appropriate  gross  profit  margin  may        include—  controlled  sale  is  $100  and  the  appropriate 

be  derived  from  comparable                             (i)  Inventory  levels  and  turnover  grossprofit  margin  is  20%.  then  an  arm's       ). 

imcontroUed  transactions  of  other               rates,  and  corresponding  risks.  length  result  of  the  controlled  sale  is  a  price  ^ 

resellers.                                                         including  any  price  protection  programs  ofS80(SlOO  minus  (20%xSl00}). 

(B)  Other  comparability  factors.               offered  by  the  manufacturer;  Example  2  (i)  S.  a  U.S.  corporation,  is  the 

Comparability  under  this  metiiod  is  less         ^"^^  Conti^ctual  terms  (e.g.,  scope  and  exclusive  distributor  for  FP.  its  foreign 

dependent  on  close  physical  similarity  *^"^  °^  warranties  provided,  sales  or  parent.  There  are  no  changes  in  the  beginning 

between  the  products  transferred  than  V^se  volume,  credit  terms,  transport  ^tZP.^;'^}^^2nZ  "^^7^"'  u 

under  the  comparable  uucontiolled  ^^"^i  ,             ^  ,.         ^        ..  ^$8^  consTsUnTof  SeJoTr  nr^^ 

price  method.  Lr  example,  distidbutors  p,i^' ^s'and t^S  tdS  pS^Xm  plSsltS^ffir^sts 

of  a  wide  variety  of  consumer  cfurables  E3nHnn«l  r,f^l^!'  ^'"^i^'^g  ,  of  goods  sold  incurred  to  unrelated  parties. 

might  perform  comparable  disti-ibution  J    T^""*^'  programs,  rebates,  and  co-  Ss  applicable  res^e  price  and  repoAed  gross 

functions  without  regard  to  the  specific        ^r 5i  -l^vM^li '  r.u          u  . ,  P"^^'  "*  *«  follows: 

drfXrc^^SrVrtf^^H^'          lasS/eTiyXe-cttrolled  aist^c^Stu^S^laTedpa;:        '^ 

differences  between  the  controlled  and  taxpayer  is  comparable  to  a  sales  agent  ties  ^.   ..        200 

uncontix)lled  tajqpayers.  Thus.  It  that  does  not  take  title  to  goods  or  Reported  gross  profit  200 

cotS^rd  ^^^ontiK    '''"'  ^'  °'^'^'^'  assume  risks  with  respect  to  ,ii,  The  district  director  determines  that  the 

t^ncTA^^.      unconti-olled  ownership  of  such  goods,  the  appropriate  gross  profit  marein  is  25%. 

ti^act^ons  would  mvolve  tiie  commission  earned  by  such  sales  agent.  Therefore.  S^ppropnate  gross  profit  is  $250 

distribution  of  products  of  the  same  expressed  as  a  percentage  ohhe  (i.e..  25%  of  the  applicable  resale  price  of 

general  type  (e.g..  consumer  uncontioUed  sales  price  of  the  goods  SlOOO).  Because  S  is  incurring  costs  of  sales 

electronics).  Furthermore,  significant  involved  may  be  used  as  the  '°  unrelated  parties,  an  arm's  length  price  for 

differences  in  the  value  of  the  comparable  gross  profit  margin  5"^^"^.^  P""^f  «d  ^"^  ^  ™"s'  be 

distnbuted  goods  due,  for  example,  to             (iii)  Data  and  assumptions— (A)  In  oetermmed  under  a  two-step  process.  First, 

£:s'r^.??frclpTr^'''"  i:ri-,^:fSr'*'s'^.  ^ffi':^r'.p^;,s^p«„ 

based  on  gross  profit  may  be  adversely  accuracy  of  the  data  used  and  the  unrelated  parties  (S200).  Therefore,  an  arm's 

attected  by  factors  that  have  less  effect  reUability  of  the  assumptions  made  to  length  price  for  S's  cost  of  sales  of  FPs 

on  prices.  For  example,  gross  profit  may  apply  this  method.  See  §  1.482-l(c)  product  in  this  case  equals  $550  (i.e.,  $750 

be  affected  by  a  variety  of  other  factors.  (Best  method  rule).  '"'""s  S200). 

including  cost  stiTictures  (as  reflected.            (B)  Consistency  in  accounting.  The  Example  3.  FP,  a  foreign  manufacturer, 

for  example,  in  the  age  of  plant  and  degree  of  consistency  in  accounting  ^^''^  Product  to  USSub.  its  U.S.  subsidiar>-. 

equipment),  business  experience  (such  practices  between  the  contiolled  which  in  turn  sells  Product  to  its-domestic 

as  whether  the  business  is  in  a  start-up  transaction  and  the  uncontrolled  affiliate  Sister.  Sister  sells  Product  to 

phase  or  is  mature),  or  management  comparables  that  materially  affect  the  unrelated  buyers.  In  this  case,  the  applicable 

efficiency  (as  indicated,  for  e.xample.  by  gross  profit  margin  affects  L  reliability  ProJuc'trun  *n'tS>rd'^t2io^^^^ 

expandmg  or  contracting  sales  or  of  die  result.  Thus,  for  example,  if        "  deTei^lation'Te  ap'^^^^^^^^ 

executive  compensation  over  time).  differences  in  inventory-  and  other  cost  margin  for  the  sale  from  FP  to  USSub  will 
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take  ioCo  account  tb«  5  loctions  perfeinned  by 
USSub  and  Sister,  as  m  eU  as  other  relevant 
factors  described  in  §  1  482-l(d)(3). 

Example  4.  (5)  USSul »,  a  U.S.  corporation, 
is  the  exchisive  distrib  itor  of  widgets  for  its 
foreign  parent.  To  determine  whether  the 
gross  profit  margin  of  35%  earned  by  USSub 
is  on  arm's  length  result,  the  district  director 
considers  applying  the  resale  price  method. 
There  are  several  uncontrolled  distributors 
that  perform  similar  fu  ictions  imdex  similar 
circumstances  In  unco:  itrolled  transactions. 
However,  the  uncontrc  lied  distributors  treat 
certain  costs  such  as  di  scounts  and  insxirance 
as  cost  of  goods  sold,  ¥  hiie  USSub  treats 
such  costs  as  operating  expenses.  In  such 
cases,  accounting  recla  ssifications,  pursuant 
to  §  1.482-3(c){iii)(B),  1  fiust  be  made  to 
ensure  consistent  treat;  nent  of  such  material 
items.  Inability  to  maki!  such  accounting 
reclassifications  will  dscrease  the  reliability 
of  the  results  of  th«  um  »ntrolled 
transactions. 

Example  5.  (i)  USP,  i   U.S.  corporation, 
manufactures  Product  C.  an  unbranded 
widget,  aitd  sells  it  to  I  Sub.  its  wholly 
owned  foreign  subside  xy.  FSub  acts  as  a 
distributor  of  Product ',  C  in  country  M,  and 
sells  it  to  uncontrolled  parties  in  that 
country.  Uncontrolled  distributors  A,  B,  C  D, 
and  E  distribute  comp*  ting  products  of 
approximately  similar  value  in  country  M. 
All  such  products  are  i  inbranded. 

(ii)  Relatively  corapl  ste  data  is  available 
regarding  the  hmction:  performed  and  risks 
borne  by  the  uncontrol  led  distributors  and 
the  contractual  terms  i  nder  which  they 
operate  jn  the  uncontn  lUed  transactions.  In 
addition,  data  is  availa  lie  to  ensure 
accounting  consistenc] '  between  all  of  the 
uncontrolled  distributi  irs  and  FSub.  Because 
the  available  data  is  su  Fficientiy  complete 
and  accurate  to  conclu  ie  that  it  is  likely  that 
all  material  difference!  between  the 
controlled  and  uncont  olied  transactions 
have  been  identified,  s  jch  differences  have  a 
definite  and  reasonabl  r  ascertainable  effect, 
and  reliable  adjustmer  Is  are  made  to  account 
for  such  differences,  ti  e  results  of  each  of  the 
uncontrolled  distributi  >rs  may  be  used  to 
establish  an  arm's  !enf  th  range  pursuant  to 
§1.482-l(e)(2)(iii)(A). 

Example  6.  The  fact!  are  the  same  as 
Example  5,  except  thai  sufficient  data  is  not 
available  to  determine  whether  any  of  the 
uncontrolled  distributi  )rs  provide  warranties 
or  to  determine  the  pe  rment  terms  of  the 
contracts.  Because  difl  srences  in  these 
contractual  terms  coul  1  materially  affect 
price  or  profits,  the  in.  biiity  to  determine 
whether  these  difleren  ces  exist  between  the 
controlled  and  uncont  -oiled  transactions 
diminishes  the  reliabii  ity  of  the  results  of  the 
uncontrolled  compara  )le*.  However,  the 
reliability  of  the  result  s  may  be  enhanced  by 
the  a{>plication  of  a  sti  tistical  method  when 
establishing  an  arm's  1  ?ngth  range  pursuant 
to§1.4a2-l(e)(2MiiiUll). 

Example  7.  The  fact  i  are  the  same  as  in 
Example  5.  except  tha  Product  X  is  branded 
with  a  valuable  iraden  lark  that  is  owned  by 
P.  A,  B.  and  C  distribu  te  unbranded 
competing  products,  vrhile  D  and  E  distribute 
products  branded  witl  i  other  trademarks.  D 
and  E  do  not  own  any  rights  in  the 
trademarks  under  whi  :h  their  products  are 


sold.  The  value  of  the  products  that  A,  B,  and 
C  sold  are  not  similar  to  the  value  of  the 
products  sold  by  S  Tha  value  of  products 
sold  by  D  and  E,  however,  is  similar  to  that 
of  Product  X.  Although  dose  product 
similarity  is  not  as  important  for  a  reliable 
application  of  the  resale  price  method  as  for 
the  comparable  uncontrolled  jjrice  method, 
significant  differences  in  the  value  of  the 
products  involved  in  the  controlled  and 
uncontrolled  transactioos  may  aSect  the 
reliability  of  the  results.  In  addition,  because 
in  this  case  it  is  difficult  to  determine  the 
effect  the  trademark  will  have  on  price  or 
profits,  reliable  adjustments  for  the 
differences  cannot  be  made.  Because  D  and 
E  have  a  higher  level  of  comparability  than 
A,  B,  and  C  with  respect  to  S,  pursuant  to 
§  1.482-l(e)(2Mii),  only  D  and  E  may  be 
included  in  an  arm's  length  range. 

(d)  Cost  plus  method— {1)  in  general. 
The  cost  plus  method  evaluates  whether 
the  amount  charged  in  a  controlled 
transaction  is  arm's  length  by  reference 
to  the  gross  profit  markup  realized  in 
comparable  vmcontrolled  transactions. 
The  cost  plus  method  is  ordinarily  used 
in  cases  involving  the  manufacture, 
assembly,  or  other  production  of  goods 
that  are  sold  to  related  parties. 

(2)  Determination  of  arm's  length 
price — (i)  In  general.  The  cost  plus 
method  measiu^s  an  arm's  length  price 
by  adding  the  appropriate  gross  profit  to 
the  controlled  taxpayer's  costs  of 
producing  the  property  involved  in  the 
controlled  transaction. 

(ii)  Appropriate  gross  profit.  The 
appropriate  gross  profit  is  computed  by 
multiplying  the  controlled  taxpayer's 
cost  of  producing  the  transferred 
property  by  the  gross  profit  markup, 
expressed  as  a  percentage  of  cost, 
earned  in  comparable  uncontrolled 
transactions. 

(iii)  Arm's  length  range.  See  §  1.4B2- 
l(eK2)  for  determination  of  an  arm's 
length  range. 

(3)  Comparability  and  reliability 
considerations — (i)  In  general.  Whether 
results  derived  from  the  application  of 
this  method  are  the  most  reliable 
measure  of  the  arm's  length  result  must 
be  determined  using  the  factors 
described  imder  the  best  method  rule  in 
§1.482-l(c). 

(ii)  Comparability — (A)  Functional 
comparability.  The  degree  of 
comparability  between  controlled  and 
uncontrolled  transactions  is  determined 
by  applying  the  comparability 
provisions  of  §  1.482-l(d).  A  producer's 
gross  profit  provides  compensation  for 
the  performance  of  the  production 
functions  related  to  the  product  or 
products  imder  review,  including  an 
operating  profit  for  the  producer's 
investment  of  capital  and  assumption  of 
risks.  Therefore,  although  all  of  the 
factors  described  in  §  1.482-1  (d)(3)  must 


be  considered,  comparabiUty  under  this 
method  is  particularly  dependent  on 
similarity  of  functions  performed,  risks 
borne,  and  contracttial  terms,  or 
adjustments  to  account  for  the  effects  of 
any  such  differences.  If  possible,  the 
appropriate  gross  profit  markup  should 
be  derived  firom  comparable 
imcon trolled  transactions  of  the 
taxpayer  involved  in  the  controlled  sale, 
because  similar  characteristics  are  more 
likely  to  be  foimd  among  sales  of 
property  by  the  same  producer  than 
among  sales  by  other  producers.  In  the 
absence  of  such  sales,  an  appropriate 
gross  profit  markup  may  be  derived 
from  comparable  imcontrolled  sales  of 
other  producers  whether  or  not  such 
producers  are  members  of  the  same 
controlled  group. 

(B)  Other  comparability  factors. 
Comparability  imder  this  method  is  less 
dependent  on  close  physical  similarity 
between  the  products  transferred  than 
under  the  comparable  uncontrolled 
price  method.  Substantial  differences  in 
the  products  may.  however,  indicate 
significant  functional  differences 
between  the  controlled  and 
uncontrolled  taxpayers.  Thus,  it 
ordinarily  would  be  expected  that  the 
controlled  and  imcontrolled 
transactions  involve  the  production  of 
goods  within  the  same  product 
categories.  Furthermore,  significant 
differences  in  the  value  of  the  products 
due,  for  example,  to  the  value  of  a 
trademark,  may  also  affect  the  reliability 
of  the  comparison.  Finally,  the 
reliabihty  of  profit  measures  based  on 
gross  profit  may  be  adversely  affected  by 
factors  that  have  less  effect  on  prices. 
For  example,  gross  profit  may  be 
affected  by  a  variety  of  other  factors, 
including  cost  structures  (as  reflected, 
for  example,  in  the  age  of  plant  and 
equipment),  business  experience  (such 
as  whether  the  business  is  in  a  start-up 
phase  or  is  mature),  or  management 
efficiency  (as  indicated,  for  example,  by 
expanding  or  contracting  sales  or 
executive  compensation  over  time). 
Accordingly,  if  material  differences  in 
these  factors  are  identified  based  on 
objective  evidence,  the  reliability  of  the 
analysis  may  be  affected. 

(C)  Adjustments  for  differences 
between  controlled  and  uncontrolled 
transactions.  If  there  are  material 
differences  between  the  controlled  and 
uncontrolled  transactions  that  would 
affect  the  gross  profit  markup, 
adjustments  should  be  made  to  the  gross 
profit  markup  earned  in  the  comparabte 
imcontrolled  transaction  according  to 
the  provisions  of  §  1.482-1  (d)(2).  For 
this  putrpose.  consideration  of  the 
operating  expenses  associated  with  the 
functions  performed  and  risks  assumed 


may  be  necessary,  because  differences 
in  functions  performed  are  often 
reflected  in  operating  expenses.  If  there 
are  differences  in  functions  performed, 
howrever,  the  effect  on  gross  profit  of 
such  differences  is  not  necessarily  equal 
to  the  differences  in  the  amount  of 
related  operating  expenses.  Specific 
examples  of  the  factors  that  may  be 
particularly  relevant  to  this  method 
include — 

{!)  The  complexity  of  manufacturing 
or  assembly; 

(2)  Manufacturing,  production,  and 
process  engineering; 

(5)  Procurement,  purchasing,  and 
inventory  control  activities; 

(4)  Testing  functions; 

(5)  Selhng,  general,  and 
administrative  expenses; 

(6)  Foreign  tnirrency  risks;  and 

(7)  Contractual  terms  (e.g.,  scope  and 
terms  of  warranties  provided,  sales  or 
purchase  volume,  credit  terms,  transport 
terms). 

(D)  Purchasing  agent.  If  a  controlled 
taxpayer  is  comparable  to  a  purchasing 
agent  that  does  not  take  title  to  property 
or  otherwise  assume  risks  with  respect 
to  ownership  of  such  goods,  the 
commission  earned  by  such  purchasing 
agent,  expressed  as  a  percentage  of  the 
purchase  price  of  the  goods,  may  be 
used  as  the  appropriate  gross  profit 
markup. 

(iii)  Data  and  assumptions — (A)  In 
general.  The  reliability  of  the  results 
derived  bom  the  cost  plus  method  is 
affected  by  the  completeness  and 
accuracy  of  the  data  used  and  the 
reliability  of  the  assumptions  made  to 
apply  this  method.  See  §  1.482-l(c) 
(Best  method  rule). 

(B)  Consistency  in  accounting.  The 
degree  of  consistency  in  accounting 
practices  between  the  controlled 
transaction  and  the  uncontrolled 
comparables  that  materially  affect  the 
gross  profit  margin  affects  the  reliability 
of  the  result.  Thus,  for  example,  if 
differences  in  inventory  and  other  cost 
accounting  practices  would  materially 
affect  the  gross  profit  markup,  the 
ability  to  make  reliable  adjustments  for 
such  differences  would  affect  the 
reliability  of  the  results.  Fiulher,  the 
controlled  transaction  and  the 
comparable  uncontrolled  transaction 
should  be  consistent  in  the  reporting  of 
cos's  between  cost  of  goods  sold  and 
operating  expenses.  The  term  cost  of 
producing  includes  the  cost  of  acquiring 
property  that  is  held  for  resale. 

(4)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (d). 

Example  1.  (i)  USP,  a  domestic 
manufacturer  of  computer  comp>onents,  sells 
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may  be  necessary,  because  differences 
in  functions  performed  are  often 
reflected  in  operating  expenses.  If  there 
are  differences  in  functions  performed, 
however,  the  effect  on  gross  profit  of 
such  differences  is  not  necessarily  equal 
to  the  differences  in  the  amount  of 
related  operating  expenses.  Specific 
examples  of  the  factors  that  may  be 
particularly  relevant  to  this  method 
include — 

U)  The  complexity  of  manufacturing 
or  assembly; 

(2)  Manufactiuing.  production,  and 
process  engineering; 

(5)  Procurement,  purchasing,  and 
inventory  control  activities; 

[4]  Testing  functions; 

(5)  SelUng.  general,  and 
administrative  expenses; 

(6)  Foreign  currency  risks;  and 

(7)  Contractual  terms  (e.g..  scope  and 
terms  of  warranties  provided,  sales  or 
purchase  volume,  credit  terms,  transport 
terms). 

(D)  Purchasing  agent.  If  a  controlled 
taxpayer  is  comparable  to  a  purchasing 
agent  that  does  not  take  title  to  property 
or  otherwise  assume  risks  with  respect 
to  ownership  of  such  goods,  the 
commission  earned  by  such  purchasing 
agent,  expressed  as  a  percentage  of  the 
purchase  price  of  the  goods,  may  be 
used  as  the  appropriate  gross  profit 
markup. 

(iii)  Data  and  assumptions — (A)  In 
general.  The  reliability  of  the  results 
derived  from  the  cost  plus  method  is 
affected  by  the  completeness  and 
acciu^cy  of  the  data  used  and  the 
reUability  of  the  assumptions  made  to 
apply  this  method.  See  §  1.482-l(c) 
(Best  method  rule). 

(B)  Consistency  in  accounting.  The 
degree  of  consistency  in  accoimting 
practices  between  the  controlled 
transaction  and  the  uncontrolled 
comparables  that  materially  affect  the 
gross  profit  margin  affects  the  reliability 
of  the  result.  Thus,  for  example,  if 
differences  in  inventory  and  other  cost 
accoimting  practices  would  materially 
affect  the  gross  profit  markup,  the 
ability  to  make  reliable  adjustments  for 
such  differences  would  affect  the 
rehability  of  the  results.  Further,  the 
controlled  transaction  and  the 
comparable  uncontrolled  transaction 
should  be  consistent  in  the  reporting  of 
costs  between  cost  of  goods  sold  and 
operating  expenses.  The  term  cost  of 
producing  includes  the  cost  of  acquiring 
property  that  is  held  for  resale. 

(4)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (d). 

Example  1.  (i)  USP.  a  domestic 
manufacturer  of  computer  compopents.  sells 


its  products  to  FS.  its  foreign  distributor. 
UTl,  UT2.  and  UT3  are  domestic  computer 
component  manufacturers  that  sell  to 
uncontrolled  foreign  purchasers. 

(ii)  Relatively  complete  daU  is  available 
regarding  the  functions  performed  and  risks 
borne  by  UTl,  UT2,  and  UT3.  and  the 
contractual  terms  in  the  uncontrolled 
transactions.  In  addition,  data  is  available  to 
ensure  accounting  consistency  between  all  of 
the  uncontrolled  manufacturers  and  USP. 
Because  the  available  data  is  sufficiently 
complete  to  conclude  that  it  is  likely  that  ail 
material  differences  between  the  controlled 
and  uncontrolled  transactions  have  been 
identified,  the  effect  of  the  differences  are 
definite  and  reasonably  ascertainable,  and 
reliable  adjustments  are  made  to  account  for 
the  differences,  an  arm's  length  range  can  be 
established  pursuant  to  §  1.482- 
l(e)(2){iii)(A). 

Example  2.  The  facts  are  the  same  as  in 
Example  J,  except  that  USP  accounts  for 
super\'isory,  general,  and  administrative 
costs  as  operating  expenses,  which  are  not 
allocated  to  its  sales  to  FS.  The  gross  profit 
markups  of  UTl,  UT2,  and  UT3.  however, 
reflect  supervisory,  general,  and 
administrative  expenses  because  they  are 
accounted  for  as  costs  of  goods  sold. 
Accordingly,  the  gross  profit  markups  of 
UTl.  UT2,  and  UTS  must  be  adjusted  as 
provided  in  paragraph  (d)(3)(iii)(B)  of  this 
section  to  provide  accounting  consistency.  If 
data  is  not  sufficient  to  determine  whether 
such  accounting  differences  exist  between 
the  controlled  and  uncontrolled  transactions, 
the  reliability  of  the  results  will  be  decreased. 

Example  3.  The  facta  are  the  same  as  in 
Example  1,  except  that  under  its  contract 
with  FSi  USP  uses  materials  consigned  by 
FS.  UTl,  UT2,  and  UT3.  on  the  other  hand, 
purchase  their  own  materials,  and  their  gross 
profit  markups  are  determined  by  including 
the  costs  of  materials.  The  fact  that  USP  does 
not  carry  an  inventory  risk  by  purchasing  its 
own  materials  while  the  uncontrolled 
producers  cany  inventory  is  a  significant 
difference  that  may  require  an  adjustment  if 
the  difference  has  a  material  effect  on  the 
gross  profit  markups  of  the  uncontrolled 
producers.  Inability  to  reasonably  ascertain 
the  effect  of  the  difference  on  the  gross  profit 
markups  will  affect  the  reliability  of  the 
results  of  UTl,  Lrr2,  and  UT3. 

Example  4.  (i)  FS,  a  foreign  corporation, 
produces  apparel  for  USP,  its  U.S.  parent 
corporation.  FS  purchases  its  materials  fixim 
unrelated  suppliers  and  produces  the  apparel 
according  to  desi^s  provided  by  USP.  The 
district  director  identifies  10  uncontrolled 
foreign  apparel  producers  that  operate  in  the 
same  geographic  market  and  are  similar  in 
many  respect  to  FS. 

(ii)  Relatively  complete  data  is  available 
regarding  the  ftmctions  performed  and  risks 
borne  by  the  uncontrolled  producers.  In 
addition,  data  is  sufficiently  detailed  to 
permit  adjustments  for  differences  in 
accounting  practices.  However,  sufficient 
data  is  not  available  to  determine  whether  it 
is  likely  that  all  material  differences  in 
contractual  terms  have  been  idenUfied.  For 
example,  it  is  not  possible  to  determine 
which  parties  in  the  uncontrolled 
transactions  bear  currency  risks.  Because 


differences  in  these  contractual  terms  could 
materially  affect  price  or  profiu.  the  inability 
to  determine  whether  differences  exist 
between  the  controlled  and  uncontrolled 
transactions  will  diminish  the  reliability  of 
these  results.  Therefore,  the  reliability  of  the 
results  of  the  imcontrolled  transactions  must 
be  enhanced  by  the  application  of  a  statistical 
method  in  establishing  an  arm's  length  range 
pursuant  to  §  1.482-l(e)(2)(ili)(D). 

(e)  Unspecified  methods— {1)  In 
general.  Methods  not  specified  in 
paragraphs  (a)(1).  (2).  (3).  (4).  and  (5)  of 
this  section  may  be  used  to  evaluate 
whether  the  amoimt  charged  in  a 
controlled  transaction  is  arm's  length. 
Any  method  used  under  this  paragraph 
(e)  must  be  applied  in  accordance  with 
the  provisions  of  §  1.482-1.  Consistent 
with  the  specified  methods,  an 
unspecified  method  should  take  into 
accoimt  the  general  principle  that 
uncontrolled  taxpayers  evaluate  the 
terms  of  a  transaction  by  considering  the 
realistic  alternatives  to  that  transaction, 
and  only  enter  into  a  particular 
transaction  if  none  of  the  ahernatives  is 
preferable  to  it.  For  example,  the 
comparable  imcontrolled  price  method 
compares  a  controlled  transaction  to 
similar  uncontrolled  transactions  to 
provide  a  direct  estimate  of  the  price  to 
which  the  parties  would  have  agreed 
had  they  resorted  directly  to  a  market 
alternative  to  the  controlled  transaction. 
Therefore,  in  establishing  whether  a 
controlled  transaction  achieved  an  arm's 
length  result,  an  unspecified  method 
should  provide  information  on  the 
prices  or  profits  that  the  controlled 
taxpayer  could  have  realized  by 
choosing  a  reahstic  alternative  to  the 
controlled  transaction.  As  with  any 
method,  an  unspecified  method  will  not 
be  applied  unless  it  provides  the  most 
reliable  measure  of  an  arm's  length 
result  under  the  principles  of  the  best 
method  rule.  See  §  1.482-1  (c). 
Therefore,  in  accordance  with  §  1.482- 
1(d)  (ComparabiUty),  to  the  extent  that 
a  method  relies  on  internal  data  rather 
than  uncontrolled  comparables.  its 
reliability  will  be  reduced.  Similarly, 
the  rehability  of  a  method  will  be 
affected  by  the  reUabiUty  of  the  data  and 
assumptions  used  to  apply  the  method, 
including  any  projections  used. 

(2)  Example.  TTie  following  example 
illustrates  an  application  of  the 
principle  of  this  paragraph  (e). 

Example.  Amcan,  a  t  '.S.  company, 
produces  unique  vessels  for  storiiig  and 
transporting  toxic  waste,  toxicans.  at  its  U.S. 
production  facility.  Amcan  agrees  by  contract 
to  supply  its  Canadian  subsidiary.  Cancan, 
with  4000  toxicans  f>er  year  to  serve  the 
Canadian  market  for  toxicans.  Prior  to 
entering  into  the  contract  with  Cancan, 
Amcan  had  roceived  a  bona  fide  offer  from 
an  independent  Canadian  waste  dispo5»l 
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company.  Cando,  to  s(rve  as  the  Canadian 
distributor  for  toxican  i  and  to  purchase  a 
similar  number  of  toxi  cans  at  a  price  of 
SS.OOO  each.  If  the  cixt  umstances  and  terms 
of  the  Cancan  supply  ( :ontract  are  sufficiently 
similar  to  those  of  the  Cando  offer,  or 
sufHciently  reliable  aqjustments  can  be  made 
for  differences  between  them,  then  the  Cando 
offer  price  of  $5,000  may  provide  reliable 
information  indicating  that  an  arm's  length 
consideration  under  the  Cancan  contract  will 
not  be  less  than  $5,006  per  toxican^ 

(0  Coordination  ^i^th  intangible 
property  rules.  The  value  of  an  item  of 
tangible  property  mpy  be  affected  by  the 
value  of  intangible  property,  such  as  a 
trademark  affixed  td  the  tangible 
property  (embeddea  intangible). 
Ordinarily,  the  tranifer  of  tangible 
property  with  an  en  ibedded  intangible 
will  not  be  considei  ed  a  transfer  of  such 
intangible  if  the  con  trolled  purchaser 
does  not  acquire  an  r  rights  to  exploit 
the  intangible  prop«  rty  other  than  rights 
relating  to  the  resale  of  the  tangible 
property  under  non  lal  commercial 
practices.  Pursuant  o  §  1. 482-1  (d)(3)(v), 
however,  the  embedded  intangible  must 
be  accoimted  for  in  svaluating  the 
comparabihty  of  the  controlled 
transaction  and  unc  ontrolled 
comparables.  For  e>  ample,  because 
product  comparability  has  the  greatest 
effect  on  an  application  of  the 
comparable  unconti  oiled  price  method, 
trademarked  tangibi  e  property  may  be 
insufficiently  comp  u-able  to  unbranded 
tangible  property  to  permit  a  reliable 
application  of  the  c(  »mparable 
uncontrolled  price  i  nethod.  The  effect  of 
embedded  intangibl  es  on  comparability 
will  be  determined  inder  the  principles 
of  §  1.482-4.  If  the  t -ansfer  of  tangible 
property  conveys  to  the  recipient  a  right 
to  exploit  an  embed  Jed  intangible 
(other  than  in  conn<  ction  with  the 
resale  of  that  item  o  '  tangible  property), 
it  may  be  necessary  to  determine  the 
arm's  length  consid  jration  for  such 
intangible  separatel  /  from  the  tangible 
property,  applying  i  nethods  appropriate 
to  determining  the « rm's  length  result 
for  a  transfer  of  inta  igible  property 
under  §  1.482-4.  For  example,  if  the 
transfer  of  a  machin  a  conveys  the  right 
to  exploit  a  manufa(  during  process 
incorporated  in  the  machine,  then  the 
arm's  length  consid  sration  for  the 
transfer  of  that  righl  must  he  determined 
separately  under  §  1 .482—4. 

§  1 .482-4    Methods  t^  determine  taxable 
income  in  connectior^  with  a  transfer  of 
Intangibte  property,   j 

(a)  In  general.  Thft  arm's  length 
amouint  charged  in  «  controlled  transfer 
of  intangible  property  must  be 
determined  under  cne  of  the  four 
methods  listed  in  ti  is  paragraph  (a). 
Each  of  the  method:  i  must  be  applied  in 


accordance  with  all  of  the  provisions  of 
§  1.482-1,  including  the  b^t  method 
rule  of  §  1.482-1  (c),  the  comparabiUty 
analysis  of  §  1.482-l(d).  and  the  arm's 
length  range  of  §  1.482-l(e).  The  arm's 
length  consideration  for  the  transfer  of 
an  intangible  determined  under  this 
section  must  be  commensurate  with  the 
income  attributable  to  the  intangible. 
See  §  1.482-4(f)(2)  (Periodic 
adjustments).  The  available  methods 
are — 

(1)  The  comparable  uncontrolled 
transaction  method,  described  in 
paragraph  (c)  of  this  section; 

(2)  The  comparable  profits  method, 
described  in  §  1.482-5; 

(3)  The  profit  split  method,  described 
in  §1.482-6;  and 

(4)  Unspecified  methods  described  in 
paragraph  (d)  of  this  section. 

(b)  Definition  of  intangible.  For 
purposes  of  section  482,  an  intangible  is 
an  asset  that  comp>rises  any  of  the 
following  items  and  has  substantial 
value  independent  of  the  services  of  any 
individual — 

(1)  Patents,  inventions,  formulae, 
processes,  designs,  patterns,  or  know- 
how; 

(2)  Copyrights  and  literary,  musical,  _ 
or  artistic  compositions; 

(3)  Trademarks,  trade  names,  or  brand 
names; 

(4)  Franchises,  licenses,  or  contracts; 

(5)  Methods,  programs,  systems, 
procedures,  campaigns,  surveys, 
studies,  forecasts,  estimates,  customer 
lists,  or  technical  data;  and 

(6)  Other  similar  items.  For  purposes 
of  section  482,  an  item  is  considered 
similar  to  those  listed  in  paragraph. 
(b)(1)  through  (5)  of  this  section  if  it 
derives  its  value  not  from  its  physical  . 
attributes  but  fi^om  its  intellectual 
content  or  other  intangible  properties. 

(c)  Comparable  uncontrolled 
transaction  method — (1)  In  general.  The 
comparable  imcontroUed  transaction 
method  evaluates  whether  the  amoimt 
charged  for  a  controlled  transfer  of 
intangible  property  was  arm's  length  by 
reference  to  the  amount  charged  in  a 
comparable  uncontrolled  transaction. 
The  amount  determined  under  this 
method  may  be  adjusted  as  required  by 
paragraph  (f)(2)  of  this  section  (Periodic 
adjustments). 

(2)  Comparability  and  reliability 
considerations — (i)  In  general.  Whether 
results  derived  from  applications  of  this 
method  are  the  most  reliable  measure  of 
an  arm's  length  result  is  determined 
using  the  factors  described  under  the 
best  method  rule  in  §  1. 482-1  (c).  The 
application  of  these  factors  under  the 
comparable  imcontroUed  transaction 
method  is  discussed  in  paragraphs 
(c)(2)(ii).  (iii),  and  (iv)  of  this  section. 


(ii)  Reliability.  If  an  imcontroUed 
transaction  involves  the  transfer  of  the 
same  intangible  under  the  same,  or 
substantially  the  same,  circumstances  as 
the  controlled  transaction,  the  results 
derived  from  applying  the  comparable 
uncontrolled  transaction  method  will 
generally  be  the  most  direct  and  refiable 
measure  of  the  arm's  length  result  for 
the  controlled  transfer  of  an  intangible. 
Circumstances  between  the  controlled 
and  uncontrolled  transactions  will  be 
considered  substantially  the  same  if 
there  are  at  most  only  minor  differences  ^ 
that  have  a  definite  and  reasonably 
ascertainable  effect  on  the  amount 
charged  and  for  which  appropriate 
adjustments  are  made.  If  such 
uncontrolled  transactions  cannot  be 
identified,  uncontrolled  transactions 
that  involve  the  transfer  of  comparable 
intangibles  under  comparable 
circumstances  may  be  used  to  apply  this 
method,  but  the  reliabiUty  of  the 
analysis  will  be  reduced. 

(iii)  Comparability — (A)  In  general. 
The  degree  of  comparability  between 
controlled  and  uncontrolled 
transactions  is  determined  by  applying 
the  comparability  provisions  of  §  1.482- 
1(d).  Although  all  of  the  factors 
described  in  §  1.482-1  (d)(3)  must  be 
considered,  specific  factors  may  be 
particularly  relevant  to  this  method.  In 
particular,  the  application  of  this 
method  requires  diat  the  controlled  and 
uncontrolled  transactions  involve  either 
the  same  intangible  property  or 
comparable  intangible  property,  as 
defined  in  paragraph  (c)(2)(iii)(B)(l)  of 
this  section.  In  addition,  because 
differences  in  contractual  terms,  or  the 
economic  conditions  in  which 
transactions  take  place,  could  materially 
affect  the  amoimt  charged, 
comparability  under  this  method  also 
depends  on  similarity  with  respect  to 
these  factors,  or  adjustmentsto  account 
for  material  differences  in  such 
circumstances. 

(B)  Factors  to  be  considered  in 
determining  comparability — [1) 
Comparable  intangible  property.  In 
order  for  the  intangible  property 
involved  in  an  uncontrolled  transaction 
to  be  considered  comparable  to  the 
intangible  property  involved  in  the 
controlled  transaction,  both  intangibles 
must — 

(/)  Be  used  in  connection  with  similar 
products  or  processes  within  the  same 
general  industry  or  market;  and 

[ii]  Have  similar  profit  potential.  The 
profit  potential  of  an  intangible  is  most 
reliably  measured  by  directly 
calculating  the  net  present  value  of  the 
benefits  to  be  realized  (based  on 
prospective  profits  to  be  realized  or 
costs  to  be  saved)  through  the  use  or 


subsequent  transfer  of  the  intangible, 
considering  the  capital  investment  and 
start-up  expenses  required,  the  risks  to 
be  assumed,  and  other  relevant 
considerations.  The  need  to  reliably 
measure  profit  potential  increases  in 
relation  to  both  the  total  amount  of 
potential  profits  and  the  potential  rate  of 
return  on  investment  necessary  to 
exploit  the  intangible.  If  the  information 
necessary  to  directly  calculate  net 
present  value  of  the  benefits  to  be 
realized  is  unavailable,  and  the  need  to 
reliably  measure  profit  potential  is 
reduced  because  the  potential  profits  are 
relatively  small  in  terms  of  total  amount 
and  rate  of  return,  comparison  of  profit 
potential  may  be  based  upon  the  factors 
referred  to  in  paragraph  (c)(2)(iii)(B)(2) 
of  this  section.  See  Example  3  of 
§  1.482-4(c)(4).  Finally,  the  reliability  of 
a  measure  of  profit  potential  is  affected 
by  the  extent  to  which  the  profit 
attributable  to  the  intangible  can  be 
isolated  from  the  profit  attributable  to 
other  factors,  such  as  functions 
performed  and  other  resources 
employed. 

(2)  Comparable  circumstances.  In 
evaluating  the  comparabiUty  of  the 
circumstances  of  the  controlled  and 
uncontrolled  transactions,  although  all 
of  the  factors  described  in  §  1.482- 
1(d)(3)  must  be  considered,  specific 
factors  that  may  be  particularly  relevant 
to  this  method  include  the  following — 

(0  The  terms  of  the  transfer,  including 
the  exploitation  rights  granted  in  the 
intangible,  the  exclusive  or 
nonexclusive  character  of  any  rights 
granted,  any  restrictions  on  use,  or  any 
limitations  on  the  geographic  area  in 
which  the  rights  may  be  exploited; 

(//)  The  stage  of  development  of  the 
intangible  (including,  where 
appropriate,  necessary  governmental 
approvals,  authorizations,  or  licenses)  in 
the  market  in  which  the  intangible  is  to 
be  used; 

[Hi)  Rights  to  receive  updates, 
revisions,  or  modifications  of  the 
intangible; 

(jV)  The  uniqueness  of  the  property 
and  the  period  for  which  it  remains 
unique,  including  the  degree  and 
duration  of  protection  afforded  to  the 
property  under  the  laws  of  the  relevant       , 
countries; 

(v)  The  duration  of  the  license, 
contract,  or  other  agreement,  and  any 
termination  or  renegotiation  rights; 

("vj)  Any  economic  and  product 
liability  risks  to  be  assumed  by  the 
transferee; 

(vji)  The  existence  and  extent  6f  any 
collateral  transactions  or  ongoing 
business  relationships  between  Uie 
transferee  and  transferor,  and 
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subsequent  transfer  of  the  intangible, 
considering  the  capital  investment  and 
start-up  expenses  required,  the  risks  to 
be  assumed,  and  other  relevant 
considerations.  The  need  to  reliably 
measure  profit  potential  increases  in 
relation  to  both  the  total  amount  of 
potential  profits  and  the  potential  rate  of 
return  on  investment  necessary  to 
exploit  the  intangible.  If  the  information 
necessary  to  directly  calculate  net 
present  value  of  the  benefits  to  be 
realized  is  unavailable,  and  the  need  to 
reliably  measure  profit  potential  is 
reduced  because  the  potential  profits  are 
relatively  small  in  terms  of  total  amount 
and  rate  of  return,  comparison  of  profit 
potential  may  be  based  upon  the  factore 
referred  to  in  paragraph  (c)(2)(iii)(B){2) 
of  this  section.  See  Example  3  of 
§  1.482-4(c)(4).  Finally,  the  teliability  of 
a  measure  cjf  profit  potential  is  affected 
by  the  extent  to  which  the  profit  -' 

attributable  to  the  intangible  can  be 
isolated  from  the  profit  attributable  to 
other  factors,  such  as  functions 
performed  and  other  resources 
employed. 

{2)  Comparable  circumstances.  In 
evaluating  the  comparabifity  of  the 
circumstances  of  the  controlled  and 
uncontrolled  transactions,  although  all 
of  the  factors  described  in  §  1.482- 
l(d)(3}  must  be  considered,  specific 
factors  that  may  be  particularly  relevant 
to  this  method  include  the  following — 

[i)  The  terms  of  the  transfer,  including 
the  exploitation  rights  granted  in  the 
intangible,  the  exclusive  or 
nonexclusive  character  of  any  rights 
granted,  any  restrictions  on  use,  or  any 
limitations  on  the  geographic  area  in 
which  the  rights  may  be  exploited: 

(ji)  The  stage  of  development  of  the 
intangible  (including,  where 
appropriate,  necessary  governmental 
approvals,  authorizations,  or  licenses)  in 
the  market  in  which  the  intangible  is  to 
be  used; 

[Hi)  Rights  to  receive  updates, 
revisions,  or  modifications  of  the 
intangible; 

(iv)  The  uniqueness  of  the  property 
and  the  period  for  which  it  remains 
unique,  including  the  degree  and 
duration  of  protection  afforded  to  the 
property  under  the  laws  of  the  relevant 
countries; 

(v)  The  duration  of  the  license, 
contract,  or  other  agreement,  and  any 
termination  or  renegotiation  rights; 

(vj)  Any  economic  and  product 
liability  risks  to  be  assumed  by  the 
transferee; 

[vii]  The  existence  and  extent  6f  any 
collateral  transactions  or  ongoing 
business  relationships  between  die 
transferee  and  transferor,  and 


[viii]  The  functions  to  be  performed 
by  the  transferor  and  transferee, 
including  any  ancillary  or  subsidiary 
services. 

(jV)  Data  and  assumptions.  The 
reliability  of  the  results  derived  from  the 
comparable  uncontrolled  transaction 
method  is  affected  by  the  completeness 
and  accuracy  of  the  data  used  and  the 
reliability  of  the  assumptions  made  to 
apply  this  method.  See  §  1.482-1  (c) 
(Best  method  rule). 

(3)  Arm's  length  range.  See  §  1.482- 
1(e)(2)  for  the  determination  of  an  arm's 
length  range. 

(4)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (c). 

Example  1.  (i)  USpharm,  a  U.S. 
pharmaceutical  company,  develops  a  new 
drug  Z  that  is  a  safe  and  effective  treatment 
for  the  disease  zeezee.  USpharm  has  obtained 
patents  covwing  drug  Z  in  the  United  States 
and  in  various  foreign  countries.  USpharm 
has  also  obtained  the  regulatory 
authorizations  necessary  to  market  drug  Z  in 
the  United  States  and  in  foreign  countries. 

(ii)  USpharm  licenses  its  subsidiary  in 
country  X,  Xpharm.  to  produce  and  sell  drug 
Z  in  country  X.  At  the  same  time,  it  licenses 
an  unrelated  compiany,  Ydrug,  to  produce 
and  sell  drug  Z  in  country  Y,  a  neighboring 
country.  Prior  to  licensing  the  drug. 
USpharm  had  obtained  patent  protection  and 
regulatory  approvals  in  both  countries  and 
both  countries  provide  similar  protection  for 
intellectual  property  rights.  Country  X  and 
country  Y  are  similar  countries  in  terms  of 
population,  per  capita  Income  and  the 
incidence  of  disease  zeezee.  Consequently, 
drug  Z  is  expected  to  sell  in  similar 
quantifies  and  at  similar  prices  in  both 
countries.  In  addition,  costs  of  producing  and 
marketing  drug  Z  in  each  country  are 
expected  to  be  approximately  the  same. 

fiii)  USpharm  and  Xpharm  establish  terms 
for  the  license  of  driig  Z  that  are  identical  in 
every  material  respect,  including  royalty  rate, 
to  the  terms  established  between  USpharm 
and  Ydrug.  In  this  case  the  district  director 
determines  that  the  royalty  rate  established 
in  the  Ydrug  license  agreement  is  a  reliable 
measure  of  the  arm's  length  royaltj'  rate  for 
the  Xpharm  license  agreement. 

Example  2.  The  £acts  are  the  same  as  in 
Example  1,  except  that  the  incidence  of  the 
disease  zeezee  in  Country  Y  is  much  higher 
than  in  Country  X.  In  this  case,  the  profit 
potential  from  exploitation  of  the  right  to 
make  and  sell  drug  Z  is  likely  to  be  much 
higher  in  country  Y  than  if  is  in  Country  X. 
Consequently,  the  Ydrug  license  agreement  is 
unlikely  to  provide  a  reliable  measure  of  the 
arm's  length  royalty  rate  for  the  Xpharm 
license. 

Example  3  (i)  FP,  is  a  foreign  company  that 
designs,  manufactures  and  sells  industrial 
equipment.  FP  has  developed  proprietary 
components  that  are  incorj>orafed  in  its 
products.  These  components  are  important  in 
the  operation  of  FPs  equipment  and  some  of 
them  have  distinctive  feature*,  but  other 
companies  produce  similar  components  and 
none  of  these  components  by  itself  accounts 


for  a  substantial  part  of  the  value  of  FP's 
products. 

(ii)  FP  licenses  iU  U.S.  subsidiary.  USSub, 
exclusive  North  American  rights  to  use  the 
patented  technology  for  producing 
component  X,  a  heat  exchanger  used  for 
cooling  operating  mechanisms  in  industrial 
equipment.  ComjKjnent  X  incorporates 
proven  technolc^  that  makes  it  somewhRt 
more  efficient  than  the  heat  exchangers 
commonly  used  in  Industrial  equipment.  FP 
also  agrees  to  provide  technical  support  to 
help  adapt  component  X  to  USSub's  products 
and  to  assist  with  initial  production.  Under 
the  terms  of  the  license  agreement  USSub 
pays  FP  a  royalty  equal  to  3  percent  of  sales 
"of  USSub  equipment  incorporating 
component  X. 

(iii)  FP  does  not  license  unrelated  parties 
to  use  component  X,  but  many  similar 
components  are  transferred  between 
uncontrolled  taxpayers.  Consequently,  the 
district  director  decides  to  apply  the 
comparable  uncontrolled  transaction  method 
to  evaluate  whether  the  3  percent  royalty  for 
component  X  is  an  arm's  length  royclty. 

(iv)  The  district  director  uses  a  database  of 
company  documents  filed  with  the  Securities 
and  Exchange  Commission  (SEC)  to  Identify 
potentially  comparable  license  agreements 
between  uncontrolled  taxpayers  that  are  on 
file  with  the  SEC  The  district  director 
identifies  40  license  agreements  that  were 
entered  into  in  the  same  year  as  the 
controlled  transfer  or  in  the  prior  or 
following  year,  and  that  relate  to  transfers  of 
technology  associated  with  industrial 
equipment  that  has  similar  applications  to 
USSub's  products.  Further  review  of  these 
uncontrolled  agreements  indicates  that  25  of 
them  involved  components  that  have  a 
similar  level  of  technical  sophistication  as 
component  X  and  could  be  expected  to  play 
a  similar  role  in  contributing  to  the  total 
value  of  the  final  product. 

(v)  The  district  director  makes  a  detailed 
review  of  the  terms  of  each  of  the  25 
uncontrolled  agreements  and  finds  that  15  of 
them  are  similar  to  the  controlled  agreement 
in  that  they  all  involve — 

(A)  The  transfer  of  exclusive  rights  for  the 
North  American  market; 

(B)  Products  for  which  the  market  could  be 
expected  to  be  of  a  similar  size  to  the  market 
for  the  products  into  which  USSub 
incorporates  component  X; 

(C)  The  transfer  of  patented  technology; 

(D)  Continuing  technical  support; 

(E)  Access  to  technical  improvements; 

(F)  Technology  of  a  similar  age;  and 

(G)  A  similar  duration  of  the  agreement 
(vi)  Based  on  these  factors  and  the  feet  that 

none  of  the  components  to  w^hich  these 
license  agreements  relate  accounts  for  a 
substantial  part  of  the  value  of  the  final 
products,  the  district  director  concludes  that 
these  fifteen  intangibles  have  similar  profit 
potential  to  the  component  X  technology, 
(vii)  The  15  uncontrolled  comparables 
produce  the  following  royalty  rates: 


License 

Royatty 

rate 
(percent) 

1 _ 

1.0 
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License 

Royalty 

rate 
(percent) 

2 „ 

3 

4    



1.0 

1.25 

1.25 

5 ..... 

6 

1.5 
1.5 

7 „.._ „.. 

1.75 

9  ™Z!i!;"!""""™"!!!! 



2.0 
2.0 

10  .„... 

20 

1 1 „ 

2  25 

12 

2.5 

13 

14 _... 

2.5 
2.75 

15 

:..,».... 

3.0 

(viii)  Although  the 
compjarables  are  c 
controlled  transact 
unidentified  material 
between  the  uncontrt  lied 
the  controlled  transac  tion. 


:leai  ly 
tio4 


Tie 


redu  ction 


ipars  bl' 


,  th  It 
a  ad 


ini! 


appropnaia  statistica 
used  to  establish  the 
this  caM  the  district 
interquartile  range  to 
length  range.  Therefore 
range  covers  royalty 
percent,  and  an  adjust 
the  3  percent  royalty 
controlled  transfer, 
determines  that  the  a 
corresponds  to  a 
to  2.0  percent,  which 
uncontrolled  com 

Example  4.  (i)  USdi  ug, 
pharmaceutical  comp  any, 
new  drug,  Nosplit, 
migraine  headaches 
significant  side  effect!  i. 
another  drug,  Lesspli 
previously  produced 
treatment  for  migrai 
of  other  drugs  for  treating 
headaches  are  already 
Nosplit  can  be  ex 
the  worldwide  marke 
and  to  command  a 
other  treatments  produ 
USdrug  projects  that 
will  be  derived  from 
market  and  other  markets 

(ii)  USdrug  licensee 
European  subsidiary 
produce  and  market 
market.  In  setting  the 
license,  USdrug 
established  previousl 
right  to  produce  and 
Europ)ean  market  to  a 
pharmaceutical  company 
the  two  license 
comparable.  The  dru^ 
same  stage  in  their 
agreements  conveyed 
licensees.  Moreover, 
been  no  significant  c 
market  for  migraine 
since  Lessplit  was 
time  that  Lessplit  was 
several  other  similar 
market  to  which 
superior.  Consequent 


uncontrolled 
similar  to  the 
it  is  likely  that 
differences  exist 

comparables  and 
.  Therefore,  an 
technique  must  be 
I  irm's  length  range.  In 
<  irector  uses  the 
determine  the  arm's 

the  arm's  length 
i^tes  from  1.25  to  2.5 
ent  is  warranted  to 
:harged  in  the 

district  director 
]  ipropriate  adjustment 

in  the  royalty  rate 
is  the  median  of  the 


prttm 


(IX 


I  consi  jers 


•  agreenents 


Less|  il 


es. 
a  U.S. 

has  developed  a 
is  useful  in  treating 
produces  no 
.  Nosplit  replaces 
that  USdrug  had 
ind  marketed  as  a 
headaches.  A  number 


migraine 
on  the  market,  but 
d  rapidly  to  dominate 
for  such  treatments 
ium  price  since  all 
ce  side  effects.  Thus, 
traordinary  profits 
Alosplit  in  the  U.S. 


its  newly  established 
lurodrug,  the  rights  to 
f  osplit  in  the  European 
royalty  rate  for  this 

the  royalty  that  it 
when  it  licensed  th6 
i^arket  Lessplit  in  the 
unrelated  European 
In  many  respects 
are  closely 
were  licensed  at  the ' 
deielopment  and  the 
identical  rights  to  the 
t  lere  appear  to  have 

nges  in  the  European 
htodache  treatments 
licensed.  However,  at  the 
licensed  there  were 
^rugs  already  on  the 
it  was  not  in  all  cases 
the  projected  and 


actual  Lessplit  profits  were  substantially  less 
than  the  projected  Nosplit  profits.  Thus, 
USdrug  concludes  that  the  profit  potential  of 
Lessplit  is  not  similar  to  the  profit  [wtential 
of  Nosplit,  and  the  Lessplit  license  agreement 
consequently  is  not  a  comparable 
uncontrolled  transaction  for  purposes  of  this 
paragraph  (c)  in  spite  of  the  other  indicia  of 
comparability  between  the  two  intangibles. 

(d)  Unspecified  methods — (1)  In 
general.  Methods  not  specified  in 
paragraphs  (a)(1),  (2),  and  (3)  of  this 
section  may  be  used  to  evaluate  whether 
the  amount  charged  in  a  controlled 
transaction  is  arm's  length.  Any  method 
used  imder  this  paragraph  (d)  nmst  be 
applied  in  accordance  with  the 
provisions  of  §  1.482-1.  Consistent  with 
the  specified  methods,  an  unspecified 
method  should  take  into  accoimt  the 
general  principle  that  uncontrolled 
taxpayers  evaluate  the  terms  of  a 
transaction  by  considering  the  realistic 
alternatives  to  that  transaction,  and  only 
enter  into  a  particular  transaction  if 
none  of  the  alternatives  is  preferable  to 
it.  For  example,  the  comparable 
uncontrolled  transaction  method 
compares  a  controlled  transaction  to 
similar  uncontrolled  transactions  to 
provide  a  direct  estimate  of  the  price  the 
parties  would  have  agreed  to  had  they 
resorted  directly  to  a  market  alternative 
to  the  controlled  transaction.  Therefore, 
in  establishing  whether  a  controlled 
transaction  achieved  an  arm's  length 
result,  an  unspecified  method  should 
provide  information  on  the  prices  or 
profits  that  the  controlled  taxpayer 
could  have  reahzed  by  choosing  a 
realistic  alternative  to  the  controlled 
transaction.  As  with  any  method,  an 
unspecified  method  will  not  be  applied 
\inless  it  provides  the  most  reliable 
measure  of  an  arm's  length  result  under 
the  principles  of  the  best  method  rule. 
See  §  1.482-l(c).  Therefore,  in 
accordance  with  §  1. 482-1  (d) 
(Comparability),  to  the  extent  that  a 
method  relies  on  internal  data  rather 
than  uncontrolled  comparables,  its 
reliability  will  be  reduced.  Similarly, 
the  reliability  of  a  method  will  be 
affected  by  the  reliability  of  the  data  and 
assumptions  used  to  apply  the  method, 
including  any  projections  used. 

(2)  Example.  The  following  example 
illustrates  an  application  of  the 
principle  of  this  paragraph  (d). 

Example,  (i)  USbond  is  a  U.S.  company 
that  licenses  to  its  foreign  subsidiary, 
Eurobond,  a  proprietary  process  that  permits 
the  manufacture  of  Longbond,  a  long-lasting 
industrial  adhesive,  at  a  substantially  lower 
cost  than  otherwise  would  be  f)Ossible.  Using 
the  proprietary  process,  Eurobond 
manufactures  Longbond  and  sells  it  to  related 
and  unrelated  pariies  for  the  market  price  of 
S550  per  ton.  Under  the  terms  of  the  license 
agreement,  Eurobond  pays  USbond  a  royalty 


of  $100  per  ton  of  Longbond  sold.  USbond 
also  manufactures  and  markets  Longbond  in 
the  United  States. 

(ii)  In  evaluating  whether  the  consideration 
paid  for  the  transfer  of  the  proprietary 
process  to  Eurobond  was  arm's  length,  the 
district  director  may  consider,  subject  to  the 
best  method  rule  of  §  1.482-1  (c),  USbond's 
alternative  of  producing  and  selling 
Longbond  itself.  Reasonably  reliable 
estimates  indicate  that  if  USbond  directly 
supplied  Longbond  to  the  European  market, 
a  selling  price  of  $300  per  ton  would  cover 
its  costs  and  provide  a  reasonable  profit  for 
its  functions,  risks  and  investment  of  capital 
associated  with  the  production  of  Longbond 
for  the  European  market.  Given  that  the 
market  price  of  Longbond  was  $550  per  ton, 
by  licensing  the  proprietary  process  to 
Eurobond,  USbond  forgoes  $250  per  ton  of 
profit  over  the  profit  that  would  be  necessary 
to  compensate  it  for  the  functions,  risks  and 
investment  involved  in  supplying  Longbond 
to  the  European  market  itself.  Based  on  these 
facts,  the  district  director  concludes  that  a 
royalty  of  $100  for  the  proprietary  process  is 
not  arm's  length. 

(e)  Coordination  with  tangible 
property  rules.  See  §  1.482-3(f)  for  the 
provisions  regarding  the  coordination 
between  the  tangible  property  and 
intangible  property  rules. 

(f)  Special  rules  for  transfers  of  . 
intangible  property— [1)  Form  of 
consideration.  If  a  transferee  of  an 
intangible  pays  nominal  or  no 
consideration  and  the  transferor  has 
retained  a  substantial  interest  in  the 
property,  the  arm's  length  consideration 
shall  be  in  the  form  of  a  royalty,  unless 
a  different  form  is  demonstrably  more 
appropriate. 

(2)  Periodic  adjustments — (i)  General 
rule.  If  an  intangible  is  transferred  under 
an  arrangement  that  covers  more  than 
one  year,  the  consideration  charged  in 
each  taxable  year  may  be  adjusted  to 
ensure  that  it  is  commensiuxite  with  the 
income  attributable  to  the  intangible. 
Adjustments  made  pursuant  to  this 
paragraph  (fl(2)  shall  be  consistent  with 
the  arm's  length  standard  and  the 
provisions  of  §  1.482-1.  In  determining 
whether  to  make  such  adjustments  in 
the  taxable  year  under  examination,  the 
district  director  may  consider  all 
relevant  facts  and  circumstances 
throughout  the  period  the  intangible  is 
used.  The  determination  in  an  earlier 
year  that  the  amount  charged  for  an 
intangible  was  an  arm's  length  amount 
will  not  preclude  the  district  director  in 
a  subsequent  taxable  year  from  making 
an  adjustment  to  the  amount  charged  for 
the  intangible  in  the  subsequent  year.  A 
periodic  adjustment  under  the 
commensurate  with  income  requirement 
of  section  482  may  be  made  in  a 
subsequent  taxable  year  without  regard 
to  whether  the  taxable  year  of  the 
original  transfer  remains  open  for 


statute  of  limitation  purposes.  For  - 
exceptions  to  this  rule  see  paragraph 
(n(2)(ii)  of  this  section. 

(ii)  Exceptions— {A)  Transactions 
involving  the  same  intangible.  If  the 
same  intangible  was  transferred  to  an 
imcontrolled  taxpayer  under 
substantially  the  same  circumstances  as 
those  of  the  controlled  transaction;  this 
transaction  serves  as  the  basis  for  the 
application  of  the  comparable 
imcontrolled  transaction  method  in  the 
first  taxable  year  in  which  substantial 
periodic  consideration  was  required  to 
be  paid;  and  the  amount  paid  in  that 
year  was  an  arm's  length  amount,  then 
no  allocation  in  a  subsequent  year  wrill 
be  made  under  paragraph  (f)(2)(i)  of  this 
paragraph  for  a  controlled  transfer  of 
intangible  property. 

(B)  Transactions  involving 
comparable  Intangible.  If  the  arm's 
length  result  is  derived  from  the 
application  of  the  comparable 
uncontrolled  transaction  method  based 
on  the  transfer  of  a  comparable 
intangible  under  comparable 
circumstances  to  those  of  the  controlled 
transaction,  no  allocation  will  be  made 
under  paragraph  {fl(2)(i)  of  this  section 
if  each  of  the  following  facts  is 
established — 

{1)  The  controlled  taxpayers  entered 
into  a  written  agreement  (controlled 
agreement)  that  provided  for  an  amount 
of  consideration  with  respect  to  each 
taxable  year  subject  to  such  agreement. 
such  consideration  was  an  arm's  length 
amoimt  for  the  first  taxable  year  in 
which  substantial  periodic 
consideration  was  required  to  be  paid 
under  the  agreement,  and  such 
agreement  remained  in  effect  for  the 
taxable  year  under  review; 

(2)  There  is  a  written  agreement 
setting  forth  the  terms  of  the  comparable 
uncontrolled  transaction  relied  upon  to 
establish  the  arm's  length  consideration 
(uncontrolled  agreement),  which 
contains  no  provisions  that  would 
permit  any  change  to  the  amoimt  of 
consideration,  a  renegotiation,  or  a 
termination  of  the  agreement,  in 
circumstances  comparable  to  those  of 
the  controlled  transaction  in  the  taxable 
year  under  review  (or  that  contains 
provisions  permitting  only  specified, 
non-contingent,  periodic  changes  to  the 
amount  of  consideration); 

[3]  The  controlled  agreement  is 
substantially  similar  to  the  uncontrolled 
agreement,  with  respect  to  the  time 
period  for  which  it  is  effective  and  the 
provisions  described  in  paragraph 
(nC2)(ii)(B)(2)  of  this  section; 

(4)  The  controlled  agreement  limits 
use  of  the  intangible  to  a  specified  field 
or  purjjose  in  a  manner  that  is 
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statute  of  limitation  purposes.  For 
exceptions  to  this  rule  see  paragraph 
(0(2)(ii)  of  this  section. 

(ii)  Exceptions — (A)  Transactions 
involving  the  same  intangible.  If  the 
same  intangible  was  transferred  to  an 
uncontrolled  taxpayer  under 
substantially  the  same  circumstances  as 
those  of  the  controlled  transaction;  this 
transaction  serves  as  the  basis  for  the 
application  of  the  comparable 
uncontrolled  transaction  method  in  the 
first  taxable  year  in  which  substantial 
periodic  consideration  was  required  to 
be  paid;  and  the  amount  paid  in  that 
year  was  an  arm's  length  amount,  then 
no  allocation  in  a  subsequent  year  will 
be  made  imder  paragraph  (f){2){i)  of  this 
paragraph  for  a  controlled  transfer  of 
intangible  property.  ' 

(B)  Transactions  involving 
comparable  intangible.  If  the  arm's 
length  result  is  derived  from  the 
application  of  the  comparable 
uncontrolled  transaction  method  based- 
on  the  transfer  of  a  comparable 
intangible  under  comparable 
circumst£inces  to  those  of  the  controlled 
transaction,  no  allocation  will  be  made 
under  paragraph  (fl(2)(i)  of  this  section 
if  each  of  the  following  facts  is 
established — 

{1)  The  controlled  taxpayers  entered 
into  a  written  agreement  (controlled 
agreement)  that  provided  for  an  amount 
of  consideration  with  respect  to  each 
taxable  year  subject  to  such  agreement, 
such  consideration  was  an  arm's  length 
amoimt  for  the  Erst  taxable  year  in 
which  substantial  periodic 
consideration  was  reqioired  to  be  paid 
under  the  agreement,  and  such 
agreement  remained  in  effect  for  the 
taxable  year  under  review; 

(2)  There  is  a  written  agreement 
setting  forth  the  terms  of  the  comparable 
uncontrolled  transaction  relied  upon  to 
establish  the  arm's  length  consideration 
(uncontrolled  agreement),  which 
contains  no  provisions  that  would 
permit  any  change  to  the  amoimt  of 
consideration,  a  renegotiation,  or  a 
termination  of  the  agreement,  in 
circumstances  comparable  to  those  of 
the  controlled  transaction  in  the  taxable 
year  under  review  (or  that  contains 
provisions  permitting  only  specified, 
non-contingent,  periodic  changes  to  the 
amount  of  consideration); 

[3]  The  controlled  agreement  is 
substantially  similar  to  the  uncontrolled 
agreement,  with  respect  to  the  time 
period  for  which  it  is  effective  and  the 
provisions  described  in  paragraph 
(f)C2)(ii)(B)(2)  of  this  secUon; 

[4]  The  controlled  agreement  Hmits 
use  of  the  intangible  to  a  specihed  field 
or  puri)ose  in  a  manner  that  is 


consistent  with  industry  practice  and 
any  such  hmitation  in  the  uncontrolled 
agreement; 

(5)  There  were  no  substantial  changes 
in  the  functions  performed  by  the 
controlled  transferee  after  the  controlled 
agreement  was  executed,  except  changes 
required  by  events  that  were  not 
foreseeable;  and 

(6)  The  aggregate  profits  actually 
earned  or  the  aggregate  cost  savings 
actually  realized  by  the  controlled 
taxpayer  from  the  exploitation  of  the 
intangible  in  the  year  under 
examination,  and  all  past  years,  are  not 
less  than  80%  nor  more  than  120%  of 
the  prospective  profits  or  cost  savings 
that  were  foreseeable  when  the 
comparability  of  the  uncontrolled 
agreement  was  established  under 
paragraph  (c)(2)  of  this  section. 

(C)  Methods  other  than  comparable 
uncontrolled  transaction.  If  the  arm's 
length  amount  was  determined  under 
any  method  other  than  the  comparable 
imcontrolled  transaction  method,  no 
allocation  will  be  made  under  paragraph 
(f)(2)(i)  of  this  section  if  each  of  the 
following  facts  is  established — 

[1]  The  controlled  taxpayers  entered 
into  a  written  agreement  (controlled 
agreement)  that  provided  for  an  amount 
of  consideration  with  respect  to  each 
taxable  year  subject  to  such  agreement, 
and  such  agreement  remained  in  effect 
for  the  taxable  year  under  review; 

(2)  The  consideration  called  for  in  the 
controlled  agreement  was  an  arm's 
length  amoimt  for  the  first  taxable  year 
in  which  substantial  periodic 
consideration  was  required  to  be  paid, 
and  relevant  supporting  documentation 
was  prepared  contemporaneously  with 
the  execution  of  the  controlled 
agreement; 

(3)  There  have  been  no  substantial 
changes  in  the  functions  performed  by 
the  transferee  since  the  controlled 
agreement  was  executed,  except  changes 
required  by  events  that  were  not 
foreseeable;  and 

(4)  The  total  profits  actually  earned  or 
the  total  cost  savings  realized  by  the 
controlled  transferee  firbm  the 
exploitation  of  the  intangible  in  the  year 
under  examination,  and  all  past  years, 
are  not  less  than  80%  nor  more  than 
120%  of  the  prospective  profits  or  cost 
savings  that  were  foreseeable  when  the 
controlled  agreement  was  entered  into. 

(D)  Extraordinary  events.  No 
allocation  will  be  made  under  paragraph 
(0(2)(i)  of  this  section  if  the  following 
requirements  are  met — 

(l)  Due  to  extraordinary  events  that 
were  beyond  the  control  of  the 
controlled  taxpayers  and  that  could  not 
reasonably  have  been  anticipated  at  the 
time  the  controlled  agreement  was 


entered  into,  the  aggregate  actual  profits 
or  aggregate  cost  savings  reahzed  by  the 
taxpayer  are  less  than  80%  or  more  than 
120%  of  the  prospective  profits  or  cost 
savings;  and 

[2]  All  of  the  requirements  of 
paragraph  (f)(2)(ii)  (B)  or  (C)  of  this 
section  are  otherwise  satisfied. 

(E)  Five-year  period.  If  the 
requirements  of  §  1.482^  (f)(2)(ii)(B)  or 
(f)(2)(ii)(C)  are  met  for  each  year  of  the 
five-year  period  beginning  with  the  first 
year  in  which  substantial  periodic 
consideration  was  required  to  be  paid, 
then  no  periodic  adjustment  will  be 
made  under  paragraph  (n(2)(i)  of  this 
section  in  any  subsequent  year. 

(iii)  Examples.  The  following 
examples  illustrate  this  paragraph  (f)(2). 

Example  1.  (i)  USdnig.  a  U.S. 
pharmaceutical  comfwny,  has  de\eloped  a 
new  drug,  Nosplit,  that  is  usefui  in  !r»diing 
migraine  headaches  and  produces  no 
significant  side  effects.  A  niunber  of  other 
drugs  for  treating  migraine  headaches  are 
already  on  the  market,  but  Nosplit  can  be 
expected  rapidly  to  dominate  the  worldwide 
market  for  such  treatments  and  to  command 
a  premium  price  since  all  other  treatments 
produce  side  effects.  Thus.  USdrug  projects 
that  extraordinary  profits  will  be  derived 
from  Nosplit  in  the  U.S.  and  European 
markets. 

(ii)  USdrug  licenses  its  newly  established 
European  subsidiery,  Eurodnig.  the  rights  to 
produce  and  market  Nosplit  for  the  European 
market  for  5  years.  In  setting  the  royalty  rate 
for  this  license,  USdrug  makes  projections  of 
the  annual  sales  revenue  and  the  annual 
profits  to  be  derived  from  the  exploitation  of 
Nosplit  by  Eurodrug.  Based  on  the 
projections,  a  royalty  rate  of  3.9%  is 
established  for  the  term  of  the  license 

(iii)  In  Year  1.  USdrug  evaluates  the  royalty 
rate  it  received  from  Eurodrug.  Given  the 
high  profit  potential  of  Nosplit,  USdrug  is 
unable  to  locate  any  uncontrolled 
transactions  dealing  with  licenses  of 
comparable  intangible  propjerty.  USdrug 
therefore  determines  that  the  comparable 
uncontrolled  transaction  method  will  not 
provide  a  reliable  measure  of  an  arm's  length  . 
royalty.  However,  applying  the  comparable 
profits  method  to  Eurodrug,  USdrug 
determines  that  a  royalty  rate  of  3.9%  will 
result  in  Eurodrug  earning  an  arm's  length 
return  for  its  manufacturing  and  marketing 
functions. 

(iv)  In  Year  5,  the  U.S.  income  tax  return 
for  USdrug  is  examined,  and  the  district 
director  must  determine  whether  the  roj-alty 
rate  between  USdrug  and  Eurodrug  is 
commensurate  with  the  income  attributable 
to  Nosplit.  In  making  this  determination,  the 
district  director  considers  whether  any  of  the 
exceptions  in  §  1.482-4(f)(2)(ii)  are 
applicable.  In  particular,  the  district  director 
compares  the  profit  projections  attributable 
to  Nosplit  made  by  USdrug  against  the  actual 
profits  realized  by  Eurodrug.  The  projected 
and  actual  profits  are  as  follows: 
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Yearl 
Year  2 
Year  3 
Year  4 
Years 


Total 


Proftt 
proie<:tions 


200 
250 
500 
%0 
100 


1400 


ActuaJ  profits 


250 
300 
600 
200 
100 


1450 


(v)  The  total  profits  earned  through  Year  5 
were  not  less  than  80%  nor  more  than  120% 
of  the  profits  that  went  projected  when  the 
license  was  entered  in  ta  If  the  district 
director  determines  th  at  the  other 
requirements  of  §  1.4«  2-4(fK2Kii)(C)  were 
met,  no  adjustment  w  11  be  made  to  the 
royalty  rate  between  I  Sdrug  and  Eurodrug 
for  the  license  of  Nos{  lit. 

Example  2.  (i)  The  f  icts  are  the  same  as  in 
Example  1.  except  that  Eurodrug's  actual 
profits  earned  were  m  ich  higher  than  the 
projected  profits,  as  follows: 


Year  1  .... 
Year  2  .._ 
Year  3  .... 
Year  4  .... 
Years  „ 

Tot^ 


Profit 
projecbons 


(ii)  In  examining  US  drug's  tax  return  for 
Year  5.  the  district  director  considers  the 


actual  profits  realized 


200 
250 
500 
3S0 
100 


1400 


Actual  profits 


250 
500 
800 
700 
600 


2850 


t>y  Eurodrug  in  Year  5, 


and  all  past  years.  Acdordingly,  although 
Years  1  through  4  ma)  be  closed  under  the 
statute  of  limitations. :  or  purposes  of 
determining  whether  a  n  adjustment  should 
be  made  with  respect  I  o  the  royalty  rate  in 
Year  5  with  respect  to  I^Josplit.  the  district 
director  aggregates  the  actual  profits  from 
those  years  with  the  pi  ofits  of  Year  5. 
However,  the  district  <  irector  will  make  an 
adjustment,  if  any,  onl  ^  with  respect  to  Year 
5. 

Example  3.  (i)  FP,  a  oreign  corp>oration. 
licenses  to  USS,  its  U.i  i.  subsidiary,  a  new 
air-filtering  process  thi  ;t  permits 
manufacturing  plants  I  a  meet  new 
environmental  standai  ds.  The  license  runs 
for  a  10-year  period,  ai  id  the  profit  derived 
from  the  new  fjrocess  i  9  projected  to  be  S15 
million  per  year,  for  ai  aggregate  profit  of 
S150  million. 

(ii)  The  royalty  rate  1  or  the  license  is  based 
on  a  comparable  uncoi  itrolled  transaction 
involving  a  comparabli)  intangible  under 
comparable  circumstai  ces.  The  requirements 
of  paragraphs  (f)(2)(iiK  3){I)  through  (5)  of 
this  section  have  been  [net.  Specifically.  FP 
and  USS  have  entered  into  a  written 
agreement  that  providi  s  for  a  royalty  in  each 
year  of  the  license,  the  royalty  rate  is 
considered  arm's  lengt  i  for  the  first  taxable 
year  in  which  a  substaiitial  royalty  was 
required  to  be  paid,  thf  license  limited  the 


use  of  the  process  to  a 


(pecified  field. 


consistent  with  iodust  y  practice,  and  there 
are  no  substantial  chaj]  ges  in  the  functions 
performed  by  USS  afte  the  license  was 
entered  into. 


(iii)  In  examining  Year  4  of  the  license,  the 
dntrict  director  determines  that  the  aggregate 
actual  profits  earned  by  USS  through  Year  4 
are  $30  million,  less  than  80%  of  the 
projected  profits  of  $60  million.  However, 
USS  establishes  to  the  satisfaction  of  the 
district  director  that  the  aggregate  actual 
profits  from  the  process  are  less  than  80%  of 
the  projected  profits  in  Year  3  because  an 
earthquake  severely  damaged  USS's 
manufacturing  plant.  Because  the  difference 
between  the  projected  profits  and  actual 
profits  was  due  to  an  extraordinary  event  that 
was  beyond  the  control  of  USS,  and  could 
not  reasonably  have  been  anticipated  at  the 
time  the  license  was  entered  into,  the 
requirement  under  §  1.482-4(fl(2Kii)(D)  has 
been  met.  and  no  adjustment  under  this 
section  is  made. 

(3)  Ownership  of  intangible 
property— {i)  In  general.  If  the  owner  of 
the  rights  to  exploit  an  intangible 
transfers  such  rights  to  a  controlled 
taxpayer,  the  owner  must  receive  an 
amount  of  consideration  with  respect  to 
such  transfer  that  is  determined  in 
accordance  with  the  provisions  of  this 
section.  If  another  controlled  taxpayer 
provides  assistance  to  the  owner  in 
connection  with  the  development  or 
enhancement  of  an  intangible,  such 
person  may  be  entitled  to  receive 
consideration  with  respect  to  such 
assistance.  See  §  1.482-4(f)(3)(iii) 
(Allocations  with  respect  to  assistance 
provided  to  the  owner).  Because  the 
right  to  exploit  an  intangible  can  be 
subdivided  in  various  ways,  a  single 
intangible  may  have  multiple  owners  for 
purposes  of  this  paragraph  (3)(i).  Thus, 
for  example,  the  owner  of  a  trademark 
may  license  to  another  person  the 
exclusive  right  to  use  that  trademark  in 
a  specified  geographic  area  for  a 
specified  period  of  time  (while 
otherwise  retaining  the  right  to  use  the 
intangible).  In  such  a  case,  both  the 
licensee  and  the  licensor  will  be 
considered  owners  for  purposes  of  this 
paragraph  (f)(3)(i),  with  respect  to  their 
respective  exploitation  rights, 

(ii)  Identification  of  owner — (A) 
Legally  protected  intangible  property. 
The  legal  owner  of  a  right  to  exploit  an 
intangible  ordinarily  will  be  considered 
the  owner  for  purposes  of  this  section. 
Legal  ownCTship  may  be  acquired  by 
operation  of  law  or  by  contract  under 
which  the  legal  owner  transfers  all  or 
part  of  its  ri^ts  to  another.  Further,  the 
district  director  may  impute  an 
agreement  to  convey  legal  ownership  if 
the  conduct  of  the  controlled  taxpayers 
indicates  the  existence  in  substance  of 
such  an  agreement.  See  §  1.482- 
l(d)(3)(ii)fB)  (Identifying  contractual 
terms). 

(B)  Intangible  property  that  is  not 
legally  protected.  In  the  case  of 
intangible  property  that  is  not  legally 


protected,  the  developer  of  the 
iotanijible  will  be  considered  the  owmer. 
Except  as  provided  in  §  1.482-7T,  if  two 
or  more  controlled  taxpayers  jointly 
develop  an  intangible,  for  purposes  of 
section  482,  only  one  of  the  controlled 
taxpayers  will  be  regarded  as  the 
developer  and  owner  of  the  intangible, 
and  the  other  participating  members 
will  be  regarded  as  assisters.  Ordinarily, 
the  developer  is  the  controlled  taxpayer 
that  bore  the  largest  portion  of  the  direct 
and  indirect  costs  of  developing  the 
intangible,  including  the  provision, 
without  adequate  compensation,  of 
property  or  services  hkely  to  contribute 
sulKtantially  to  developing  the 
intangible.  A  controlled  taxpayer  will  be 
presumed  not  to  have  borne  the  costs  of 
development  if,  pursuant  to  an 
agreement  entered  into  before  the 
success  of  the  project  is  known,  another 
person  is  obligated  to  reimburse  the 
controlled  taxpayer  for  its  costs.  If  it 
cannot  be  determined  which  controlled 
taxpayer  bore  the  largest  portion  of  the 
costs  of  development,  all  other  facts  and 
drcumstances  will  be  taken  into 
consideration,  including  the  location  of 
the  development  activities,  the 
capability  of  each  controlled  taxpayer  to 
carry  on  the  project  independently,  the 
extent  to  which  each  controlled 
taxpayer  controls  the  project,  and  the 
conduct  of  the  controlled  taxpayers. 

(iii)  Allocations  with  respect  to 
assistance  provided  to  the  OKTjer. 
Allocations  may  be  made  to  reflect  an 
arm's  length  consideration  for  assistance 
provided  to  the  owner  of  an  intangible 
in  connecticm  with  the  development  or 
enhancement  of  the  intangible.  Such 
assistance  may  include  loans,  services, 
or  the  use  of  tangible  or  intangible 
property.  Assistance  does  not,  however, 
include  expenditvu^s  of  a  routine  nature 
that  an  unrelated  party  dealing  at  arm's 
length  would  be  expected  to  incur 
under  circumstances  similar  to  those  of 
the  controlled  taxpayer.  The  amount  of 
any  allocatitm  required  with  respect  to 
that  assistance  must  be  determined  in 
accordance  with  the  applicable  rules 
under  section  482. 

(iv)  Examples.  The  principles  of  this 
paragraph  are  ilhjstrated  by  the 
following  examples. 

Example  t.  A,  a  member  of  a  controlled 
group,  allows  B,  another  member  of  the 
controlled  group  and  the  owner  of  an 
intangible,  to  use  tangible  property,  such  as 
laboratory  equipment,  in  connection  with  the 
development  of  the  intangible.  Any 
allocations  with  respect  to  the  owner's  use  of 
the  property  will  be  determined  under 
§1.482-2(c). 

Example  Z.  FP.  a  foreign  producer  of 
cheese,  markets  the  cheese  in  countries  other 
than  the  United  States  under  the  tradename 
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Fromage  Frere.  FP  owns  all  the  worldwide 
rights  to  this  name.  The  name  is  widely 
known  and  is  valuable  outside  the  United 
States  but  is  not  known  within  the  United 
States.  In  1995,  FP  decides  to  enter  the 
United  States  markist  and  incorporates  U.S 
subsidiary,  USSub,  to  be  its  U.S.  distributor 
and  to  supervise  the  advertising  and  other 
marketing  efforts  that  will  be  required  to 
develop  the  name  Fromage  Frere  in  the 
United  States.  USSub  incurs  expenses  that 
are  not  reimbursed  by  FP  for  developing  the 
U.S.  market  for  Fromage  Frere.  These 
'  expenses  are  comparable  to  the  levels  of 
exfjense  incurred  by  independent 
distributors  in  the  U.S.  cheese  industry  when 
introducing  a  product  in  the  U.S.  market 
under  a  brand  name  owned  by  a  foreign 
manufacturer.  Since  USSub  would  have  been 
expected  to  incur  these  expenses  if  it  were 
unrelated  to  FP,  no  allocation  to  USSub  is 
made  with  respect  to  the  market 
development  activities  performed  by  USSub. 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  the  expenses  incurred 
by  USSub  are  significantly  larger  than  the 
expenses  incurred  by  independent 
distributors  under  similar  circumstances.  FP 
does  not  reimburse  USSub  for  its  expenses. 
The  district  director  concludes  based  on  this 
evidence  that  an  unrelated  party  dealing  at 
arm's  length  under  similar  circumstances 
would  not  have  engaged  in  the  same  level  of 
activity  relating  to  the  development  of  FP's 
marketing  intangibles.  The  expenditures  in 
excess  of  the  level  incurred  by  the 
independent  distributors  therefore  are 
considered  to  be  a  service  provided  to  FP  that 
adds  to  the  value  of  FP's  trademark  for 
Fromage  Frere.  Accordingly,  the  district 
director  makes  an  allocation  under  section 
482  for  the  fair  market  value  of  the  services 
that  USSub  is  considered  to  have  performed 
for  FP. 

Example  4.  The  facts  arc  the  same  as  in 
Example  3.  except  that  FP  and  USSub 
conclude  a  long  term  egreement  under  which 
USSub  receives  the  exclusive  right  to 
distribute  cheese  in  the  United  States  under 
FP's  trademark.  USSub  purchases  cheese 
from  FP  at  an  arm's  length  price.  Since 
USSub  is  the  owner  of  the  trademark  under 
paragraph  (f)(3Kii)(A)  of  this  section,  and  its 
conduct  is  consistent  with  that  status,  its 
activities  related  to  the  development  of  the 
trademark  are  not  considered  to  be  a  service 
perfoimed  for  the  benefit  of  FP,  and  no 
allocation  is  made  with  respect  to  such 
activities. 

(4)  Consideration  not  artificially 
limited.  The  arm's  length  consideration 
for  the  controlled  transfer  of  an 
intangible  is  not  hmited  by  the 
consideration  paid  in  any  uncontrolled 
transactions  that  do  not  meet  the 
requirements  of  the  comparable 
uncontrolled  transaction  method 
described  in  paragraph  (c)  of  this 
section.  Similarly,  the  arm's  length 
consideration  for  an  intangible  is  not 
limited  by  the  prevailing  rates  of 
consideration  paid  for  the  use  or 
transfer  of  intangibles  within  the  same 
or  similar  industry-. 
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Fromage  Frere.  FP  owns  all  the  worldwide 
rights  to  this  name.  The  name  is  widely 
known  and  is  valuable  outside  the  United 
States  but  is  not  known  within  the  United 
States.  In  1995,  FP  decides  to  enter  the 
United  States  markist  and  incorporates  U.S. 
subsidiary,  USSub,  to  be  its  U.S.  distributor 
and  to  supervise  the  advertising  and  other 
marketing  efforts  that  will  be  required  to 
develop  the  name  Fromage  Frere  in  the 
United  States.  USSub  incurs  expenses  that 
are  not  reimbursed  by  FP  for  developing  the 
U.S.  market  for  Fromage  Frere.  These 
'  expenses  are  comparable  to  the  levels  of 
expyense  incurred  by  independent 
distributors  in  the  U.S.  cheese  industry  when 
introducing  a  product  in  the  U.S.  market 
under  a  brand  name  owned  by  a  foreign 
manufacturer.  Since  USSub  would  have  been 
expected  to  incur  these  expenses  if  it  were 
unrelated  to  FP,  no  allocation  to  USSub  is 
made  with  respect  to  the  market 
development  activities  performed  by  USSub. 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  the  expenses  incurred 
by  USSub  are  significantly  larger  than  the 
expenses  incuired  by  independent 
distributors  under  similar  circumstances.  FP 
does  not  reimburse  USSub  for  its  expenses. 
The  district  director  concludes  based  on  this 
evidence  that  an  unrelated  party  dealing  at 
arm's  length  under  similar  circumstances 
would  not  have  engaged  in  the  same  level  of 
activity  relating  to  the  development  of  FP's 
marketing  intangibles.  The  expenditures  in 
excess  of  the  level  incurred  by  the 
independent  distributors  therefore  are 
considered  to  be  a  service  provided  to  FP  that 
adds  to  the  value  of  FP's  trademark  for 
Fromage  Frere.  Accordingly,  the  district 
director  makes  an  allocation  under  section 
482  for  the  fiair  market  value  of  the  services 
that  USSub  Is  considered  to  have  perfonned 
forFP. 

Example  4.  The  facts  are  the  same  as  in 
Example  3.  except  that  FP  and  USSub 
conclude  a  long  terra  egreement  under  which 
USSub  receives  the  exclusive  right  to 
distribute  cheese  in  the  United  States  under 
FP's  trademark.  USSub  purchases  cheese 
from  FP  at  an  arm's  length  price.  Since 
USSub  is  the  owner  of  the  trademark  under 
paragraph  (f)(3Kii)(A)  of  this  section,  and  its 
conduct  is  consistent  with  that  status,  its 
activities  related  to  the  development  of  the 
trademark  are  not  considered  to  be  a  service 
performed  for  the  benefit  of  FP,  and  no 
allocation  is  made  with  respect  to  such 
activities. 

(4)  Consideration  not  artificially 
limited.  The  arm's  length  consideration 
for  the  controlled  transfer  of  an 
intangible  is  not  limited  by  the 
consideration  paid  in  any  uncontrolled 
transactions  that  do  not  meet  the 
requirements  of  the  comparable 
uncontrolled  transaction  method 
described  in  paragraph  (c)  of  this 
section.  Similarly,  the  arm's  length 
consideration  for  an  intangible  is  not 
limited  by  the  prevailing  rates  of 
consideration  paid  for  the  use  or 
transfer  of  intangibles  within  the  same 
or  similar  industrj-. 


(5)  Lump  sum  payments — (i)  In 
general.  If  an  intangible  is  transferred  in 
^controlled  transaction  for  a  lump  sum, 
that  amount  must  be  commensurate 
With  the  income  attributable  to  the 
intangible.  A  lump  sum  is 
commensurate  with  income  in  a  taxable 
year  if  the  equivalent  royalty  amount  for 
that  taxable  year  is  equal  to  an  arm's 
length  royalty.  The  equivalent  royalty 
amount  for  a  taxable  year  is  the  amount 
determined  by  treating  the  lump  sum  as 
an  advance  payment  oTa  stream  of 
royahies  over  the  useful  life  of  the 
intangible  (or  the  period  covered  by  an 
agreement,  if  shorter),  taking  into 
account  the  projected  sales  of  the 
licensee  as  oi  the  date  of  the  transfer. 
Thus,  determining  the  equivalent 
royalty  amount  requires  a  present  value 
calculation  based  on  the  lump  sum.  an 
appropriate  discount  rale,  and  the 
projected  sales  over  the  relevant  period. 
The  equivalent  royalty  amount  is 
subject  to  periodic  adjustments  under 
§  1.482-4(f)(2)(i)  to  the  same  extpnt  as 
an  actual  royalty  payment  pursuant  to  a 
license  agreement. 

(ii)  Exceptions.  No  periodic 
adjustment  u-ill  be  made  under 
paragraph  (fl(2Mi)  of  this  section  if  any 
of  the  exceptions  to  periodic 
adjustments  provided  in  paragraph 
(f)(2)(ii)  of  this  section  apply. 

(iii)  Example.  The  following  example 
illustrates  the  principle  of  this 
paragraph  (11(5), 

Example.  Calculation  of  tlie  equivalent 
royalty  amount,  (i)  FSub  is  the  foreign 
subsidiary  of  USP,  a  U.S.  company.  USP 
licenses  FSub  the  right  to  produce  end  sell 
the  whopperchopper,  a  patented  new  kitchen 
appliance,  for  the  foreign  market.  The  license 
is  for  a  period  of  five  years,  and  payment 
takes  the  form  of  a  single  lump-sum  charge 
of  $500,000  that  is  paid  at  the  beginning  of 
the  period. 

(ii)  The  equivalent  royalty  amount  for  this 
license  is  determined  by  deriving  an* 
equivalent  royalty  rate  equal  to  the  lump-sum 
payment  divided  by  the  present  discounted 
value  of  FSub's  projected  sales  of 
whopperchoppers  over  the  life  of  the  license. 
Based  on  the  riskiness  of  the 
whopperchopper  business,  an  appropriate 
discount  rate  is  determined  to  be  10  percent. 
Projected  sales  of  whopperchoppers  for  each 
year  of  the  license  are  as  follows: 


Year 

Projected 
sales 

1  

$2,500,000 
2,600,000 
2,700,000 
2.700,000 
2,750.000 

2 

3 ,...     . 

4 

5 

approximately  5%.  Thus.  I'.ie  equivalent  ' 
royalty  amounts  for  each  year  are  as  follows: 


Year 

Projected 
sales 

Equivalent 
royalty  amount 

1  

2  

3  

4  

5  

32.500.000 
2.600,000 
2,700.000 
2.700,000 
2,750,000 

8125,000 
130,000 
135,000 
135,000 
137,500 

(iii)  Based  on  this  information,  the  present 
discounted  value  of  the  projected 
whopperchopper  sales  is  approximately  SlO 
million,  yielding  an  equivalent  royalty  rate  of 


(iv )  If  in  any  of  the  five  taxable  years  the 
equivalent  royalty  amount  is  determined  not 
to  be  an  arm's  length  amount,  a  periodic 
adjustment  may  be  made  pursuant  to 
§  1.482-4(f)(2)(i).  The  adjustment  in  such 
case  would  be  equal  to  the  difltreiice 
between  the  equivalent  rcyalry  u.r-iovr.t  and 
the  arm's  length  royalty  inlhat  ii,.\ahk  year. 

§  1 .482-5    Comparable  profits  method. 

(a)  In  general.  The  comparable  profits 
method  evaluates  whether  the  amount 
charged  in  a  controlled  transaction  is 
arm's  length  based  on  objective 
measures  of  profitability  (profit  level 
indicators)  derived  from  uncontrolled 
taxpayers  that  engage  in  similar 
business  activities  under  similar 
circumstances. 

(b)  Determination  of  arm's  length 
result— {1)  In  general.  Under  the 
comparable  profits  method,  the 
determination  of  an  arm's  length  result 
is  based  on  the  amount  of  operating 
profit  that  the  tested  party  would  have 
earned  on  related  party  transactions  if 
its  profit  level  indicator  were  equal  to 
that  of  an  uncontrolled  comparable 
(comparable  operating  profit). 
Comparable  operating  profit  is 
calculated  by  determining  a  profit  level 
indicator  for  an  uncontrolled 
comparable,  and  applying  the  profit 
level  indicator  to  the  financial  data 
related  to  the  tested  party's  most 
narrowly  identifiable  business  activity 
for  which  data  incorporating  the 
controlled  transaction  is  available 
(relevant  business  activity).  To  the 
extent  possible,  profit  level  indicators 
should  be  applied  solely  to  the  tested 
party's  financial  data  that  is  related  to 
controlled  transactions.  The  tested 
party's  reported  operating  profit  is 
compared  to  the  comparable  operating 
profits  derived  from  the  profit  level 
indicators  of  uncontrolled  comparables 
to  determine  whether  the  reported 
operating  profit  represents  an  arm's 
length  result. 

(2)  Tested  party— {i)  In  general.  For 
purposes  of  this  section,  the  tested  party 
will  be  the  participant  in  the  controlled 
transaction  whose  operating  profit 
attributable  to  the  controlled 
transactions  can  be  verified  using  the 
most  reliable  data  and  requiring  the 
fewest  and  most  reliable  adjustments, 
and  for  which  reliable  data  regarding 


35022  Fedabl  Regiater  /  Vol.  59.  No.  130  /  Friday,  July  8.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  5 


uncontrolled  compar^bles  can  be 
located.  Consequently,  in  most  cases  the 
tested  party  will  be  tie  least  complex  of 
the  controlled  taxpawrs  and  wlU  not 
own  valuable  intangiple  property  or 
unique  assets  that  di^inguish  it  £rom 
potential  uncontrolled  comparables. 

(ii)  Adjustments  for  tested  party.  The 
tested  party's  operati^  profit  must  first 
be  adjusted  to  reflect  ^1  other 
allocations  under  section  482,  other 
than  adjustments  pur  ;uant  to  this 
section. 

(3)  Arm's  length  ra  ige.  See  §  1.482- 
1(e)(2)  for  the  determ  nation  of  the  arm's 
length  range.  For  purposes  of  the 
comparable  profits  method,  the  arm's 
length  range  will  be  stablished  using 
comparable  operating  profits  derived 
fi-om  a  single  profit  le  vel  indicator. 

(4)  Profit  level  indit  -ators.  Profit  level 
indicators  are  ratios  tiiat  measvu^ 
relationships  betweeii  profits  and  costs 
incurred  or  resources  employed.  A 
variety  of  profit  level  indicators  can  be 
calculated  in  any  givtn  case.  Whether 
use  of  a  particular  pre  fit  level  indicator 
is  appropriate  depends  upon  a  number 
of  factors,  including  the  nature  of  the 
activities  of  the  testec  party,  the 
reliability  of  the  avail  ible  data  with 
respect  to  uncontrolle  d  comparables, 
and  the  extent  to  whii  :h  the  profit  level 
indicator  is  likely  to  |  reduce  a  reliable 
measure  of  the  incom  5  that  the  tested 
party  would  have  ear  led  had  it  deah 
with  controlled  taxpa  :ers  at  arm's 
length,  taking  into  ac<  ount  all  of  the 
facts  and  circimjstanc  js.  The  profit  level 
indicators  should  be  <  erived  from  a 
sufficient  number  of  3  ears  of  data  to 
reasonably  measure  n  turns  that  accrue 
to  uncontrolled  corap  u^bles.  Generally, 
such  a  period  should  jncompass  at  least 
the  taxable  year  unde:  review  and  the 
preceding  two  taxable  years.  This 
analysis  must  be  appl  ed  in  accordance 
with  §1.482-1  (f}(2)(ii  )(D).  Profit  level 
indicators  that  may  pi  ovide  a  reliable 
basis  for  comparing  0  >erating  profits  of 
the  tested  party  and  u  icontrolled 
comparables  include  1  he  followdng — 

(i)  Rate  of  return  on  capital  employed. 
The  rate  of  return  on  <  apital  employed 
is  the  ratio  of  operatir  g  profit  to 
operating  assets.  The  :  eliability  of  this 
profit  level  indicator  i  Qcreases  as 
operating  assets  play  1 1  greater  role  in 
generating  operating  f  rofits  for  both  the 
tested  party  and  the  u  icontrolled 
comparable.  In  addition,  reliabiUty 
under  this  profit  level  indicator  depends 
on  the  extent  to  whicl  the  composition 
of  the  tested  party's  assets  is  similar  to 
that  of  the  uncontrolled  comparable. 
Finally,  difficulties  in  properly  valuing 
operating  assets  will  c  iminish  the 
reliability  of  this  profi  t  level  indicator. 


(ii)  Financial  ratios.  Financial  ratios 
measure  relationships  between  profit 
and  costs  or  sales  revenue.  Since 
functional  differences  generally  have  a 
greater  effect  00  the  relationship 
between  profit  and  costs  or  sales 
revenue  than  the  relationship  between 
profit  and  operating  assets,  financial 
ratios  eje  more  sensitive  to  functional 
differences  than  the  rate  of  return  on 
capital  employed.  Therefore,  closer 
functional  comparability  normally  is 
required  under  a  financial  ratio  than 
under  the  rate  of  return  on  capital 
employed  to  achieve  a  similarly  reliable 
measure  of  an  arm's  length  result. 
Financial  ratios  that  may  be  appropriate 
include  the  followdng — 

(A)  Ratio  of  operating  profit  to  sales; 
and 

(B)  Ratio  of  gross  profit  to  operating 
expenses.  Reliability  under  this  profit 
level  indicator  also  depends  on  the 
extent  to  which  the  composition  of  the 
tested  party's  operating  expenses  is 
similar  to  that  of  the  imcontrolled 
comparables. 

(iii)  Other  profit  level  indicators. 
Other  profit  level  indicators  not 
described  in  this  paragraph  (b)(4)  may 
be  used  if  they  provide  reliable 
measures  of  the  income  that  the  tested 
party  would  have  earned  had  it  dealt 
with  controUed  taxpayers  at  arm's 
length.  However,  profit  level  indicators 
based  solely  on  internal  data  may  not  be 
used  under  this  paragraph  (b)(4)  because 
they  are  not  objective  measures  of 
profitability  derived  from  operations  of 
uncontrolled  taxpayers  engaged  in 
similar  business  activities  under  similar 
circumstances. 

(c)  Comparability  and  reliabiUty 
considerations — (1)  In  general.  Whether 
results  derived  from  application  of  this 
method  are  the  most  reliable  measure  of 
the  arm's  length  result  must  be 
determined  using  the  factors  described 
under  the  best  method  rule  in  §  1.482- 
1(c). 

(2)  Comparability — (i)  In  general.  The 
degree  of  comparability  between  an 
imcontrolled  taxpayer  and  the  tested 
party  is  determined  by  applying  the 
provisions  of  §  1.482-l{d)(2).  The 
comparable  profits  method  compares 
the  profitabihty  of  the  tested  party, 
measured  by  a  profit  level  indicator 
(generally  based  on  operating  profit),  to 
the  profitability  of  uncontrolled 
taxpayers  in  similar  circimistances.  As 
with  all  methods  that  rely  on  external 
market  benchmarks,  the  greater  the 
degree  of  comparability  between  the 
tested  party  and  the  uncontrolled 
taxpayer,  the  more  reliable  will  be  the 
results  derived  6tMn  the  application  of 
this  method.  The  determination  of  the 
degree  of  comparability  between  the 


tested  party  and  the  uncontrolled 
taxpayer  depends  upon  all  the  relevant 
facts  a:  i  circimistances,  including  the 
relever;-:  Lnes  of  business,  the  product 
or  sar^i  :e  markets  involved,  the  asset 
compc  jii;  on  employed  (including  the 
nature  tri  quantity  of  tangible  assets, 
intangibla  assets  and  working  capital), 
the  size  and  scope  of  operations,  and  the 
stage  in  a  business  or  product  cycle. 

(ii)  Functional,  risk  and  resource 
comparability.  An  operating  profit 
represents  a  return  for  the  investment  of 
resources  and  assumption  of  risks. 
Therefore,  although  all  of  the  factors 
described  in  §  1.482-1  (d)(3)  must  be 
C(Misidered.  comparability  under  this 
method  is  particularly  dependent  on 
resources  employed  and  risks  assumed. 
Moreover,  because  resources  and  risks 
usually  are  directly  related  to  functions 
performed,  it  is  also  important  to 
consider  functions  performed  in 
determining  the  degree  of  comparability 
between  the  tested  party  and  an 
uncontrolled  taxpayer.  The  degree  of 
functional  comparability  required  to 
obtain  a  reliable  result  under  the 
comparable  profits  method,  however,  is 
generally  less  than  that  required  under 
the  resale  price  or  cost  plus  methods. 
For  example,  because  differences  in 
functions  performed  often  are  reflected 
in  operating  expenses,  taxpayers 
performing  di^rent  functions  may  have 
very  different  gross  profit  margins  but 
earn  similar  levels  of  operating  profit.    . 

(iii)  Other  comparability  factors. 
Other  factors  fisted  in  §  1.482-1  (d)(3) 
also  may  be  particularly  relevant  under 
the  comparable  profits  method.  Because 
operating  profit  usually  is  less  sensitive 
than  gross  profit  to  product  differences, 
reliabibty  under  the  comparable  profits 
method  is  not  as  dependent  on  product 
similarity  as  the  resale  price  or  cost  plus 
method.  However,  the  reliability  of 
profitability  measures  based  on 
operating  profit  may  be  adversely 
affected  by  factors  that  have  less  effect 
on  results  under  the  comparable 
uncontrolled  price,  resale  price,  and 
cost  plus  methods.  For  example, 
operating  profit  may  be  affected  by 
varying  cost  structures  (as  reflected,  for 
example,  in  the  age  of  plant  and 
equipment),  differences  in  business 
experience  (such  as  whether  the 
business  is  in  a  start-up  phase  or  is 
mature),  or  differences  in  management 
efficiency  (as  indicated,  for  example,  by 
objective  evidence  such  as  expanding  or 
contracting  sales  or  executive 
compensation  over  time).  Accordingly, 
if  material  differences  in  these  factors 
are  identified  based  on  objective 
evidence,  the  reliability  of  the  analysis 
may  be  affected. 


c''- 


(iv)  Adjustments  for  the  differeaces  i 

between  the  tested  party  and  the  r 

uncontrolled  taxpayers.  If  there  are  a 
differences  between  the  tested  party  and     X. 

an  uncontrolled  comparable  that  would  a 

materially  affect  the  profits  determined  t 

under  the  relevant  profit  level  indicator,  t 

adjustments  should  be  made  according  ti 

to  the  comparability  provisions  of  r 
§1.4S2-l(d){2).  In  some  cases,  the  assets    a 

of  an  uncontrolled  comparable  may  fi 

need  to  be  adjusted  to  achieve  greater  s 

comparability  between  the  tested  party  a 

and  the  uncontrolled  comparable.  In  *  fi 

Kuch  cases,  the  uncontrolled  u 

comparable's  operating  income  n 

attributable  to  those  assets  must  also  be  a 

adjusted  before  computing  a  profit  level  n 
indicator  in  order  to  reflect  the  income 

and  expense  attributable  to  the  adjusted  fi 

assets.  In  certain  cases  it  may  also  bo  tl 

appropriate  to  adjust  the  operating  st 
profit  of  the  tested  party  and 

comparable  parties.  For  example,  where  « 

there  are  material  diiierences  in  ai 

accounts  payable  among  the  c-omparable  aJ 

parties  and  the  tested  party,  it  will  at 

genoally  be  appropriate  to  adfust  the  ai 

operating  profit  of  each  party  by  c< 

increasing  it  to  reflect  an  imputed  b< 
interest  charge  on  each  party's  accounts 

payable.  le 

(3)  Data  and  assumptiorn — (i)  In 

general.  The  reliability  of  the  results  «' 

derived  from  the  comparable  profits  sc 

method  is  affected  by  the  quahty  of  the  in 

data  and  assumptions  used  to  apply  this  2| 

method.  ot 

(ii)  Consistency  in  acccmntii^.  The  oj 

degree  of  consistency  in  accounting  *c 

practices  between  the  controlled  in 

transaction  and  the  uncontrolled  ac 

comparables  that  materially  affect  m 

operating  profit  affects  the  reliability  of  tii 

the  result.  Thus,  for  example,  if  re 

differences  in  inventory  and  other  cost  an 

accounting  practices  would  materially 

affect  operating  profit,  the  ability  to  le 

make  rehable  ^justm^its  for  such  pr 

diffierences  would  affect  the  reliability  th 

of  the  results.  th 

(iii)  Allocations  between  the  relevant  nc 

b  usiness  activity  and  other  acti\ities.  im 

The  rehabiUty  of  the  allocation  of  cxjsts,  le; 

income,  and  assets  between  the  relevant  ga 

business  activity  and  other  activities  of  co 

the  tested  party  or  an  uncontrolled  pa 

comparable  will  affect  the  reliability  of  1 

the  determination  of  operating  profit  th( 

and  profit  level  indicators.  If  it  is  not  rei 

possible  to  allocate  costs,  income,  and  tai 

assets  directly  based  on  factual  in< 

relationships,  a  reasonable  allocation  coi 

formula  may  be  used.  To  the  extent  ta> 

direct  allocations  are  not  made,  the  int 

reliability  of  the  results  derived  from  the  tal 

application  of  this  method  is  reduced  att 

relative  to  the  results  of  a  method  that  un 

requires  fewer  allocations  of  costs,  no 
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(ivl  Adjustments  for  the  differences 
between  the  tested  party  and  the 
uncontrolled  taxpayers.  If  there  are 
differences  between  the  tested  party  and 
an  uncontrolled  comparable  dial  would 
materiaDy  affect  the  profits  detennined 
under  the  relevant  profit  level  indicator, 
adiustments  should  be  made  according 
to  the  comparability  provisions  of 
§  l.4S2-Ud){2).  In  some  caseg,  the  assets 
of  an  uncontrolled  comparable  may 
need  to  be  adjusted  to  achieve  greater 
comparability  between  the  tested  party 
and  the  uncontrolled  comparable,  in 
Kuch  cases,  the  uncontrolled 
comparable's  operating  income 
attributable  to  those  assets  must  also  be 
adjusted  before  computing  a  profit  level 
indicator  in  order  to  reflect  the  income 
and  expense  attributable  to  tbe  adjusted 
assets.  In  certain  cases  it  may  also  be 
appropriate  to  adjust  the  operating 
profit  of  the  tested  party  and 
comparable  parties.  For  example,  where 
there  are  maiterial  differences  in 
accounts  payable  among  the  comparable 
parties  and  the  tested  party,  it  will 
generally  be  appropiiale  to  adjust  the 
operating  profit  of  each  party  by 
increasing  it  to  reflect  an  imputed 
interest  charge  on  each  party's  accounts 
pavaWe. 

(3)  Data  and  assumptions — (i)  In 
general.  The  reliability  of  the  results 
derived  firom  the  comparable  profits 
method  is  affected  by  the  quality  of  the 
data  end  assumptions  used  to  apply  this 
method. 

(ii)  Consistency  in  accourttii^.  The 
degree  of  consistency  in  accotmting 
practices  between  the  controlled 
transaction  and  the  uncontroUed 
comparables  that  materially  affect 
operating  profit  affects  the  reliabiiity  of 
the  result.  Thus,  for  example,  if 
differences  in  Inventory  and  other  cost 
accounting  practices  would  materially 
affect  operating  profit,  the  ability  to 
make  rehable  euljustments  for  such 
differences  would  affect  the  reliabiUty 
of  the  results. 

(iii)  Allocations  between  the  relevant 
business  activity  and  other  acti\ities. 
The  rehability  of  the  allocation  of  costs, 
income,  and  assets  between  the  relevant 
business  activity  and  other  activities  of 
the  tested  party  or  an  uncontrolled 
comparable  will  affect  the  reliabiiity  of 
the  determination  of  operating  profit 
and  profit  level  indicators.  If  it  is  not 
possible  to  allocate  costs,  income,  and 
assets  directly  based  on  factual 
relationships,  a  reasonable  allocation 
formula  may  be  used.  To  the  extent 
direct  allocations  are  not  made,  the 
rehability  of  the  results  derived  irom  the 
appUcation  of  this  method  is  reduced 
relative  to  the  results  of  a  method  that 
requires  fewer  allocations  of  costs. 


income,  and  assets.  Similarly,  the 
rehability  of  the  resuks  derived  from  the 
appUcation  of  this  method  is  affected  by 
the  extent  to  vrhich  it  is  possible  to 
apply  the  profit  level  indicator  to  the 
tested  party's  fin.ii^rUnl  data  that  is 
related  solely  to  the  controlled 
transactions.  For  example,  if  the 
relevant  business  activity  is  the 
assfenibly  of  components  purchased 
from  bodi  controlled  and  uncontrolled 
supphers,  it  may  not  be  possible  to 
apply  the  profit  level  indicator  sololy  to 
financial  data  related  to  the  controlled 
transactions.  In  such  a  case,  the 
reliability  of  the  results  derived  from  the 
application  of  this  method  will  be 
reduced. 

(dj  Definitions.  The  defiiiitions  set 
forth  in  paragraphs  (dMl)  through  (6)  of 
this  section  apply  for  purposes  of  this 
section. 

(1)  Sales  revenue  means  the  amount 
of  the  total  receipts  irom  sale  of  goods 
and  provisicn  of  services,  less  returns 
and  allowances.  Accounting  principles 
and  conventions  that  are  generally 
accepted  in  the  trade  or  industry  of  the 
controlled  taxpayer  under  review  must 
be  used. 

(2)  Gross  profit  means  sales  revenue 
less  cost  of  goods  sold. 

(3)  Operating  expenses  includes  ail 
expenses  not  included  in  cost  of  goods 
sold  except  for  interest  expense,  foreign 
income  taxes  (as  defined  in  §  1.901- 
2la)),  domestic  income  taxes,  and  any 
other  expenses  not  related  to  the 
operation  (A  the  relevant  business 
activity.  Operating  expenses  ordinarily 
include  expenses  associated  with 
advertising,  promotion,  sales, 
marketing,  warehousing  and 
tlistribution,  administration,  and  a 
reasonable  allowance  for  depreciation 
and  amortization. 

(4)  Operating  profit  means  gross  profit 
less  operating  expenses.  Operating 
profit  includes  all  incoifee  derived  from 
the  business  activity  being  evaluated  by 
the  comparable  profits  method,  but  does 
not  include  interest  and  dividends, 
income  derived  from  activities  not  being 
tested  by  diis  method,  or  extraordinary 
gains  and  losses  that  do  not  relate  to  the 
continuing  {^rations  of  the  tested 
party. 

(5)  Reported  operating  profit  means 
the  operating  profit  of  the  tested  party 
reflected  on  a  timely  filed  U.S.  income 
tax  return.  If  the  tested  party  files  a  U.S. 
income  tax  return,  its  operating  profit  is 
considered  reflected  on  a  U.S.  income 
tax  return  if  the  calculation  of  taxable 
income  on  its  return  for  the  taxable  year 
takes  into  account  the  income 
attributable  to  the  controlled  txansa:tion 
under  review.  If  the  tested  party  does 
ool  file  a  U^.  income  tax  return,  its 


operating  profit  is  coosidered  reflected 
on  a  U.S.  income  tax  return  in  any 
taxable  year  for  which  income 
attributable  to  the  controlled  transaction 
under  review  affects  the  calculation  of 
the  U.S.  taxable  income  of  any  other 
member  of  the  same  controlled  group.  If 
the  comparable  operating  profit  of  the 
tested  party  is  determined  from  profit 
level  indicators  derived  from  financial 
statements  or  other  accounting  records 
and  reports  of  comparable  parties, 
adjustments  may  be  made  to  the 
report(»d  operating  profit  of  the  levied 
party  in  order  to  account  for  material 
differences  between  the  tested  party's 
operating  profit  reported  for  U.S  income 
tax  purposes  and  the  tested  parly's 
operating  profit  for  financial  statement 
-purposes.  In  addition,  in  accordance 
widi  §  1.482-l(fX2Miii«D),  adjustments 
under  section  482  that  are  finally 
determined  may  be  taken  imo  account 
in  determining  reported  operating 
profit. 

(6)  Operating  assets.  The  term 
operating  assets  means  the  value  of  all 
assets  used  in  the  relevant  buaness 
activity  of  the  tested  party,  including 
fixed  assets  and  current  assets  (such  as 
cash,  cash  equivalents,  accounts 
receivable,  and  inventories). 

The  term  does  not  include 
investments  in  subsidiaries,  excess  cash, 
and  portfoho  investments.  Operating 
assets  may  be  measured  by  their  net 
book  value  or  by  their  fair  ma  A  at  value, 
provided  that  the  same  method  is 
consistently  apphed  to  the  tested  party 
and  the  comparable  parties,  and 
consistently  applied  from  year  to  year. 
in  addition,  it  may  be  necessary  to  take 
into  account  recent  acquisitions,  leased 
assets,  intangibles,  currency 
fluctuations,  and  other  items  that  may 
not  be  exphcitly  recorded  in  the 
financial  statements  of  the  tested  part  v 
or  uncontrolled  comparable.  Finally, 
operating  assets  must  be  measured  by 
the  average  of  the  values  for  the 
beginning  of  the  ye.ar  and  the  end  of  the 
year,  unless  sxibstantial  fluctuations  in 
the  value  of  operating  assets  during  tiie 
year  make  this  an  inaccurate  measure  of 
the  average  value  over  the  year.  In  such 
a  case,  a  more  acciu^te  measure  of  the 
average  value  of  operating  assets  must 
be  applied. 

(e)  Examples.  The  following  examples 
illustrate  the  application  of  this  section. 

Example  J— Transfer  of  tangible  properly 
resulting  in  no  adpistiaenL  li)  FP  is  a 
publicly  traded  foreign  corporation  with  a 
U.S.  subsidiary,  USSub.  that  is  under  audit 
for  its  1936  ta.x«ibte  year.  FP  OMiMiiaaurv*  a 
consumer  product  far  warldwule 
distribu'ion.  (JSSub  iapott*  the  asseatbUid 
product  and  distribuleB  ii  witliin  tbp  l^cittd 
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talloMT 


States  at  the  wholesale 
name. 

(ii)  FP  does  not 
taxpayers  to  distribute 
products  are  produce 
but  none  of  them  is 
taxpayers  or  to 

(iii)  Based  on  all  th(> 
circumstances,  the  di|trict 
determines  that  the 


scldi 


uncontrolled 
the  product.  Similar 
by  other  companies 
"  to  uncontrolled 
uncontrolled  distributors, 
facts  and 
director 
c(  mparable  profits 


Sales  

Cost  of  Goods  Sold  . 
Operating  Expenses 
Operating  Profit  


ified 


(iv)  After 
account  for  identi 
between  USSub  and 
distributors,  the  ave 
profit  to  sales  is  calc 
uncontrolled  distribu 
ratio  to  USSub  wou 
comparable  operatin 
USSub 


tiei 


adjustmei  ts  have  been  made  to 
'  material  differences 
uncontrolled 
je  ratio  of  operating 
ated  for  each  of  the 
ors.  Applying  each 
Idllead  to  the  following 
g  profit  (COP)  for 


:u  la 


Uncontrolled  distribut  jr 


A  . 
B. 
C 


Sales  ...." 

Cost  of  Good  Sold  ... 
Operating  Expenses 
Operating  Profit  


(ii)  The  interquarti 
operating  profits  remtins 
in  Example  1:  S19,76  ) 
average  operating  pro  fi 
through  1996  (SO)  fal 
Therefore,  the  distric 
that  an  allocation  ma 

(iii)  To  determine 
allocation,  the  distric 
USSub's  reported  op«  rat 
comparable  operating 
the  uncontrolled  disl 
1996.  The  ratio  of 
1996  is  calculated  fodeach 
uncontrolled  compar  ibl 
USSub's  1996  sales  t( 
results: 


Sales 

Cost  of  Good  Sold  .. 
Operating  Expenses 
Operating  Profit  


basid 


.     (ii)  The  interquarti 
operating  profits, 
from  the  uncontrolled 
average  sales  for 


level  under  the  FP 


method  will  provide  the  most  reliable 
measure  of  an  arm's  length  result.  USSub  is 
selected  as  the  tested  party  because  it  engages 
in  activities  that  are  less  complex  than  those 
undertaken  by  FP. 

There  is  data  from  a  number  of 
independent  operators  of  wholesale 
distribution  businesses.  These  potential 
comparables  are  further  narrowed  to  select 
companies  in  the  same  industry  segment  that 


perform  similar  functions  and  bear  similar 
risks  to  USSub.  An  analysis  of  the 
information  available  on  these  taxpayers 
shows  that  the  ratio  of  operating  profit  to 
sales  is  the  most  appropriate  profit  level 
indicator,  and  this  ratio  is  relatively  stable 
where  at  least  three  years  are  included  in  the 
average.  For  the  taxable  years  1994  through 
1996,  USSub  shows  the  following  results: 


1994 


SOO.OOO 

393,000 

80,000 

27.000 


1995 


seo.ooo 

412.400 

110.000 

37,600 


1996 


300,000 

400,000 

104,600 

(4,600) 


Average 


$20,000 

401,800 

98,200 

20.000 


OP/S 
(per- 
cent) 


1.7 
3.1 
3.8 


USSub 
COP 


Uncontrolled  distributor 

OP/S 
(per- 
cent) 

USSub 
COP 

D 

4.5 
4.7 
4.8 
4.9 
6.7 
9.9 
10.5 

23,400 

E 

F „ 

G  

H 

1  ..-. : 

24.440 
24.960 
25,480 
34.840 
51.480 

J 

54,600 

S8.840 
16,120 
19.760 


(v)  The  data  is  not  sufficiently  complete  to 
conclude  that  it  is  likely  that  all  material 
differences  between  USSub  and  the 
uncontrolled  distributors  have  been 


identified.  Therefore,  an  arm's  length  range 
can  be  established  only  pursuant  to  §  1.482- 
l(e)(2)(iii)(B).  The  district  director  measures 
the  arm's  length  range  by  the  interquartile 
range  of  results,  which  consists  of  the  results 
ranging  from  $19,760  to  $34,840.  Although 
USSub's  operating  income  for  1996  shows  a 
loss  of  $4,600,  the  district  director 
determines  that  no  allocation  should  be 
made,  because  llSSub's  average  reported 
operating  profit  of  $20,000  is  within  this- 
jange. 

Example  2 — Transfer  of  tangible  property 
resulting  in  adjustment,  (i)  The  facts  are  the 
same  as  in  Example  1  except  that  USSub 
reported  the  following  income  and  expenses: 


1994 


8500,000 

370,000 

110,000 

20,000 


1995 


S560,000 
460,000 
110,000 
(10.000) 


1996 


$500,000 
400,000 
110,000 
(10,000) 


Average 


S520,000 

410,000 

110,000 

0 


range  of  comparable 

the  same  as  derived 
to  $34,840.  USSub's 
it  for  the  years  1994 
outside  this  range, 
director  determines 
be  appropriate. 

amount,  if  any,  of  the 
director  compares 

ing  profit  for  1996  to 
profits  derived  from 
ibutors'  results  for 

profit  to  sales  in 
of  the 
es  and  applied  to 
derive  the  following 


tie 


op*  rating 


Uncontrolled  distributor 

OP/S 
(per- 
cent) 

USSub 
COP 

c            .               

0.5 
1.5 
2.0 
1.6 
2.8 
2.9 
3.0 
4.4 
6.9 
7.4 

$2,500 

D  

7,500 

E 

10,000 

A 

13,000 

F 

14.000 

B 

14,500 

J                 

15,000 

1  

22,000 

H  

34,500 

G  

37,000 

(iv)  Based  on  these  results,  the  median  of 
the  comparable  operating  profits  for  1996  is 


$14,250.  Therefore,  USSub's  income  for  1996 
is  increased  by  $24,250,  the  difference 
between  USSub's  reported  operating  profit 
for  1996  and  the  median  of  the  comparable 
operating  profits  for  1996. 

Example  3 — Multiple  year  analysis,  (i)  The 
facts  are  the  same  as  in  Example  2.  In 
addition,  the  district  director  examines  the 
taxpayer's  results  forjhe  1997  taxable  year. 
As  in  Example  2,  the  district  director 
increases  USSub's  income  for  the  1996 
taxable  year  by  $24,250.  The  results  for  the 
1997  taxable  year,  together  with  the  1995  and 
1996  taxable  years,  are  as  follows: 


1995 


5560,000 
460,000 
110,000 
(10,000) 


1996 


S500,000 
400,000 
110,000 
(10,000) 


1997 


S530,000 
430,000 
110,000 
(10,000) 


Average 


S530,000 
430,000 
110,000 
(10,000) 


e  range  of  comparable 

on  average  results 
comparables  and 
USiib  for  the  years  1995 


through  1997,  ranges  from  $15,500  to 
$30,000.  In  determining  whether  an 
allocation  for  the  1997  taxable  year  may  be 
made,  the  district  director  compares  USSub's 


average  reported  operating  profit  for  the  years 
1995  through  1997  to  the  interquartile  range 
of  average  comparable  operating  profits  over 
this  period.  USSub's  average  reported 


Federal  Register  /  Vol. 


operating  pro&l  is  determined  without  r«>ganj 
to  the  adjustment  m«de  wtth  respect  to  the 

1996  taxable  year.  See  §  1  482-Wf)(2MiiiMD). 
Therefore,  USSub's  average  reported 
operating  profit  for  the  years  1995  through 

1997  is  ($10,000).  Because  this  amount  of 
income  falls  outside  the  interquartile  range, 
the  district  director  determines  that  an 
allocation  may  be  appropriate. 

(iii)  To  delcrmioe  the  aniount,  if  any,  of  the 
alkxratton  for  the  1997  taxaWe  year,  the 
distrid  director  fwm panes  USSub's  w ported 
operating  profil  far  1997  to  the  inediaB  of  the 
comparable  <^>erafing  profits  derived  from 
the  uncontrolled  distriiMitors'  results  for 
1997.  The  median  of  the  comparable 
operating  profits  derived  from  the 
uncontrolled  comparables  results  for  the 
1997  taxable  year  is  $12,000.  Based  on  this 
comparison,  the  district  director  increases 
USSub's  1997  tsxable  income  by  $22,000,  the 
difference  between  the  median  of  the 
comparable  operatiog  profits  for  the  1997 
taxable  year  and  USSub's  reported  operating 
profit  of  (SIOJUQO)  far  the  1997  tajcabie  year. 


Assets 

Sates  to  MarkCo 

Cost  oT  Goods  Sold _ 

Royartty  to  OevCo  (5%) 
Other ....._ 

Opecaliwg  Expenses 

Operatng  Prail 


(v)  Apf>Hing  the  ratios  of  average  operating 
profit  to  operating  assets  for  the  1994  through 
1 996  taxable  years  derived  from  a  group  of 
similar  uncontrolled  comparables  located  in 
country  M  and  N  to  ManuCo's  average 
operating  assets  for  the  same  period  provides 
a  set  of  comparable  operating  profits.  The 
interquartile  range  for  these  ax'erage 
comparable  operatir^g  profits  is  S3,O00  »o 
$4,500.  ManuCo's  average  reported  operating 
profit  for  the  years  1994  through  1996 
($21,500)  Calls  outsid«  this  range.  Therefore, 
the  district  director  determines  that  an 
allocation  may  be  appropriate  for  the  1996 
taxable  year. 

(vi^  To  determine  the  amount,  if  any.  of  the 
allocation  for  the  1996  taxable  year,  the 
district  director  compares  ManuCo's  reported 
operslir^ip,  profit  far  1996  to  the  median  of  the 
corapaiuble  operating  profits  derived  from 
the  uncontrolled  distributors'  results  for 
1996.  The  median  result  for  the  uncontrolled 
comparables  for  1996  is  $3,750.  Based  on  this 
comparison,  the  district  director  increases 
royalties  that  ManuCo  paid  by  $21,500  (the 
difference  between  $25,250  and  the  median 
of  the  comparable  operating  profits,  $3,750). 

Example  5 — Adfusting  operating  assets 
and  operating  profit  for  differences  ia 
eccouitts  receivable,  (i)  USM  is  a  U.S. 
GompaD>  that  maouiactures  parts  for 
industrial  equipment  and  sells  thena  to  its 
foreign  parent  oorporatioiL  For  purposes  of 
applying  the  comparable  profits  method,  15 
uncontrolled  manufactiirers  that  are  similar 
to  USM  have  been  identified. 

(ii)  USM  has  a  significantiy  lovrer  level  of 
accounts  receivable  than  the  uDcontrolied 
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operatiisg  proQl  is  de^ermiaed  witboul  regard 
to  the  adjustment  m«de  with  respect  to  the 

1996  taxsbie  year.  St*  §  1.482-l<0(2)(iiiMD)- 
Therefore,  USSub's  average  reported 
operating  pxoiit  for  the  years  1 995  through 

1997  is  {510,000).  Because  this  amount  of 
income  falls  outside  the  interquartile  range, 
the  district  director  determines  that  an 
allocation  may  be  afjproprfate. 

(iii)  To  determine  the  amount,  if  any,  of  the 
allocation  for  the  1997  laxaMe  year,  the 
distrid  director  oompares  USSub's  n-ported 
operating  profit  far  1997  to  the  median  of  the 
comparable  c^ierating  profits  derived  from 
the  uncQntJtjlled  distritaitors'  results  for 
1997.  The  niediaa  of  the  comparable 
operating  profits  derived  from  She 
uncontrolled  comparables  results  for  the 
1997  taxable  year  is  Si 2. 000.  Based  on  this 
comparison,  the  district  director  increases 
USSub's  1997  taxable  income  by  $22,000,  the 
differwice  between  the  median  of  the 
comparable  operating  profits  for  the  1997 
ta.xable  year  and  USSub's  reported  operating 
profil  of  (SIO^OOOJ  far  the  1997  ta>:abie  year. 


ExamfJe  4 — Transfer  ofiittangitde  to 
offshore  manufacturer,  iij  Oe«Ca  is«  U.S. 
deveioper,  producer  asd  marketer  of  u-idgets. 
DevCo  develops  a  new  "high  tech  widget" 
(htw)  that  is  manufactured  by  its  foreign 
subsidiary  ManuCo  located  In  Country  H. 
ManuCo  seHs  the  htw  to  MarkCo  ta  U.S. 
subsidiary  of  DevCo)  for  distribution  and 
marketing  in  the  United  States.  Tbe  taxable 
year  1996  is  under  audit,  and  the  district 
director  examines  wheihei  the  royalty  rale  of 
5  percent  paid  by  ManuCo  to  DevGo  is  an 
arm's  length  consideration  for  the  htw 
technoiogy. 

(ii)  Based  on  all  the  facts  and 
circumstances,  the  district  director 
determines  that  the  comparable  prcrfrts 
method  will  iRtwide  the  most  reliable 
measure  of  an  arm's  length  result  ManuCo  is 
selected  as  the  tested  psirty  because  it  engages 
in  rriativeJy  routine  manirfacJuring  activities. 
■while  ne*Co  engages  in  a  variety  of  cosipkx 
activities  using  unique  and  valuable 
intangibles.  Finally,  because  MaauCo 
engages  in  manufacturing  activities,  it  is 
determined  that  the  ratio  of  operating  profit 


to  operating  assets  is  aa  appropriate  profit 
lewd  isdicstor. 

(iii)  Uncontrolled  taxpayecs  perfonaing 
similar  fiinctioos  caaoot  be  iound  in  country 
H.  It  is  delertnioed  that  data  available  In 
countries  M  and  N  provides  the  best  match 
of  companies  in  a  similar  market  performing 
similar  functions  and  bearing  similar  risks. 
Such  data  is  sufficiently  complete  to  identify 
many  of  the  mstehal  diETerences  between 
ManuCo  and  the  uncontrolled  comparables, 
and  to  make  adjustments  to  acoount  for  such 
differences.  However,  data  is  not  sufTictentfy 
complfete  so  that  it  is  likely  that  ao  materiai 
differences  remain.  In  p^rticuUtr,  the 
differeaces  in  geographic  raaiteU  might  iui\e 
meteriaUy  affected  the  results  of  the  various 
companies. 

(iv)  la  a  aepardte  aoaly&is,  it  is  determined 
that  the  price  that  ManuCo  chained  la 
MarkCo  for  the  htw's  is  an  arm's  length  price 
under  §  1  482-a(bJ.  Therefore.  ManuCou 
financial  data  derived  from  its  sales  to 
MarkCo  are  reliable.  ManuCo's  financial  data 
from  1994-1996  is  as  foHou's: 


Assets ^ 

Sales  to  MarkCo . .1"!.™^    "  " " i 

Cost  oT  Goods  Sold _ _ "" ~~ 

Royalty  to  DevCo  (5%) „.  „ 

Other ...._ '""„,', l.„L.J_    . 

Opera*og  Expenses  „ _ ~  , '"'     ....~~  " 

Operating  PtoM "" ""         ~     "    ""  ' 


1994 


$24,000 
25.000 
S.250 
t.250 
5,000 
1.000 
17.750 


1995 


S25,000 
30.000 
7.500 
1,500 
6.000 
1.000 
21.500 


1S96 


S26.000 
35.000 
a.750 
1,?50 
7J0OO 
JJOOO 
25,250 


Average 


$25,000 
30.000 
7,500 
1,500 
6,000 
1.000 
21.600 


(v)  AppHing  the  ratios  of  average  operating 
profit  to  (^jCTating  assets  for  the  1994  through 
1996  taxable  years  derived  from  a  group  of 
similar  uncontrolled  comparables  located  in 
country  M  and  N  to  ManuCo's  average 
operating  assets  for  the  same  period  provides 
a  set  of  comparable  operating  profits.  The 
interquartile  range  for  these  a\'erage 
comparable  operating  profits  is  S3XMX)  to 
S4,500.  ManuCo's  average  reported  operating 
profit  for  the  years  1994  through  1996 
(521,500)  fails  outsids  this  range.  Therefore, 
the  district  director  determines  that  an 
allocation  may  be  appropriate  for  the  1996 
taxable  year. 

(vi^To  determine  the  amount,  if  any,  of  the 
allocation  for  the  1996  taxable  year,  the 
district  director  compares  ManuCo's  reported 
operati.ip  profit  far  1996  to  the  median  of  the 
comparable  opterarting  profits  derived  from 
the  uncontrolled  distributors'  results  for 
1996.  The  median  result  for  the  uncontrolled 
comparables  for  1996  is  S3,750.  Based  on  this 
comparison,  the  district  director  increases 
royalties  that  ManuCo  paid  by  S21 ,500  (the 
difference  between  $25,250  and  the  median 
of  the  comparable  operabng  profits,  $3,750). 

Example  5 — Adjusting  operating  assets 
and  operating  profit  for  differernxs  in 
account*  receivtMe.  (i)  USM  is  a  U.S. 
company  that  manufactures  parts  for 
industrial  equipment  and  sells  them  to  its 
fbrei^  parent  corporation.  For  purposes  of 
applying  the  comparable  profits  method,  15 
uncontrolled  manufactiirers  that  are  similar 
to  USM  have  been  identified. 

(ii)  VSiA  has  a  si^i!icam!y  Jovper  le\ti  of 
accounts  receivable  than  the  uncontrolled 


manufacturers.  Since  the  rate  of  return  on 
capital  employed  is  to  be  used  as  the  profit 
level  indicator,  both  operatiag  assets  axtd 
operating  profits  must  be  adjusted  to  account 
for  this  difference.  Each  unconijolied 
comparable's  operatii^  assets  is  reduced  by 
the  amount  (relative  to  sales)  by  which  they 
exceed  USM's  accounts  receivable.  Each 
uncontrolled  comparable's  operating  profit  is 
adjusted  by  deducting  imputed  interest 
income  on  the  excess  accounts  receivable. 
This  imputed  interest  income  is  calculated 
by  multiplying  the  uncontrolled 
comparable's  excess  accounts  receivable  by 
aa  interest  rate  appropriate  for  short-term 
debt. 

Example  6— Adjusting  operating  pn>fit  for 
differences  in  aocounts  pcyMe.  (i)  USD  is 
the  U^.  subsidiary  of  a  fc«e;gn  cxjrpo.'^on. 
I ISD  purchases  goods  from  i'li  lo.'^ign  parent 
and  sells  them  in  the  U^.  market  For 
purposes  of  a^jplying  the  ccnnpsrabie  profits 
method,  10  uncontrolled  distributors  thai  are 
similar  to  USD  have  been  identified. 

(ii)  There  are  significtnt  difierences  in  the 
level  of  accounts  payable  among  the 
uncontrolled  distributors  and  USD.  To  adjust 
far  these  difference?,  the  district  director 
iacreases  the  operating  profit  of  the 
uncontrolled  distributors  and  USD  to  reflect 
interest  expense  imputed  to  the  accounts 
payable.  TTie  Imputed  interest  expense  for 
each  company  is  calculated  by  multiplying 
the  company's  accounts  payable  by  an 
interest  rate  appropriate  for  its  -!hort-term 
d^. 


« 1.482-6    PfoHt  spMt  method. 

la)  In  general.  The  profit  spiit  ioethod 
evaluates  whether  the  allocatiao  of  the 
cx>mbined  operating  profit  or  loss 
attributable  to  one  or  more  oaotndled 
transactions  is  arm's  length  by  reference 
to  the  relative  value  of  each  cx>ntroI)«d 
taxpayer's  contribution  to  th«l 
combined  operating  profit  or  loss.  The 
combined  operating  profit  or  loss  must 
be  derived  6x>m  the  most  narrovriy 
identifiable  business  activity  of  the 
controlled  taxpayers  for  whidi  data  is 
available  thai  includes  the  controlled 
transactions  (relevant  business  activity)- 

(b)  Appropriate  share  ofpmfits  and 
losses.  The  relative  vaiiie  of  each 
controlled  taxpayer's  ctxitributlon  to  the 
success  of  the  relevant  business  activity 
must  be  determined  in  a  manner  that 
reflects  the  functions  performed,  ri^s 
assumed,  and  resources  employed  by 
each  participant  in  the  relevant  biisiness 
activity,  consistent  with  the 
comparability  provisiorss  of  ^  1.482- 
1(d)(3).  Such  an  allocation  is  intended 
to  correspond  to  the  division  of  profit  nr 
loss  that  would  result  from  an 
arrangement  between  uncontrolled 
taxpayers,  each  performing  functions 
similar  to  those  of  the  various  controlled 
taxpayers  eng^ed  in  the  relevant 
business  activity.  The  profit  allocated  tn 
any  particular  menAer  of  a  controlled 
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group  is  not  necessarily  limited  to  the 
total  operating  profit  of  the  group  from 
the  relevant  businesi  activity.  For 
example,  in  a  given  year,  one  member 
of  the  group  may  earn  a  profit  while 
another  member  incurs  a  loss.  In 
addition,  it  may  not  be  assumed  that  the 
combined  operating  profit  or  loss  from 
the  relevant  busines  i  activity  should  be 
shared  equally,  or  in  any  other  arbitrary 
proportion.  The  specific  method  of 
allocation  must  be  d  etermined  under 
paragraph  (c)  of  this  section. 

(c)  Application— {I)  In  general.  The 
allocation  of  profit  c  r  loss  under  the 
profit  split  method  i  lust  be  made  in 
accordance  with  ond  of  the  following 
allocation  methods- -(i)  The  comparable 
profit  split,  describe  d  in  paragraph  (c)(2) 
of  this  section;  or 

(ii)  The  residud  profit  split,  described 
in  ijaragraph  (c)(3)  cf  this  section. 

(2)  Comparable  profit  split — (i)  In 
general.  A  comparal  ile  profit  split  is 
derived  from  the  coi  nbined  operating 
profit  of  uncontrolle  d  taxpayers  whose 
transactions  and  act  vities  are  similar  to 
those  of  the  control!  ad  taxpayers  in  the 
relevant  business  ac  tivity.  Under  this 
method,  each  uncor  trolled  taxpayer's 
percentage  of  the  co  mbined  operating 
profit  or  loss  is  usee  to  allocate  the 
combined  operating  profit  or  loss  of  the 
relevant  business  ac  tivitv. 

(ii)  Comparability  and  reliability 
considerations — (A,  In  general.  Whether 
results  derived  fron;  application  of  this 
method  are  the  mos  reliable  measure  of 
the  arm's  length  res  ilt  is  determined 
using  the  factors  de:  cribed  under  the 
best  method  rule  in  §  1. 482-1  (c). 

(B)  Comparability  —(1)  In  general.  The 
degree  of  comparab  lity  between  the 
controlled  and  uncc  ntrolled  taxpayers  is 
determined  by  appl  ring  the 
comparability  provi  >ions  of  §  1.482- 
1(d).  The  comparab  e  profit  spht 
compares  the  divisi  )n  of  operating 
profits  among  the  C(  mtrolled  taxpayers 
to  the  division  of  oj  erating  profits 
among  uncontroUec  taxpayers  engaged 
in  similar  activities  under  similar 
circumstances.  Alth  ough  all  of  the 
factors  described  in  §  1.482-l(d)(3)  must 
be  considered,  com  )arability  under  this 
method  is  particula  ly  dependent  on  the 
considerations  desc  ribed  under  the 
comparable  profits  nethod  in  §  1.482- 
5(c)(2),  because  this  method  is  based  on 
a  comparison  of  the  operating  profit  of 
the  controlled  and  i  incontrolled 
taxpayers.  In  additi  m,  because  the 
contractual  terms  o  the  relationsliip 
among  the  participi  nts  in  the  relevant 
business  activity  wi  11  be  a  principal 
determinant  of  the  J  illocation  of 
functions  and  risks  among  them, 
comparabihty  unde  r  this  method  also 
depends  particular!/  on  the  degree  of 


similarity  of  the  contractual  terms  of  the 
controlled  and  uncontrolled  taxpayers. 
Finally,  the  comparable  profit  split  may 
not  be  used  if  the  combined  operating 
profit  (as  a  percentage  of  the  combined 
assets)  of  the  imcontroUed  comparables 
varies  significantly  from  that  earned  by 
the  controlled  taxpayers. 

(2)  Adjustments  for  differences 
between  the  controlled  and  uncontrolled 
taxpayers.  If  there  are  differences 
between  the  controlled  and 
uncontrolled  taxpayers  that  would 
materially  affect  the  division  of 
operating  profit,  adjustments  must  be 
made  according  to  the  provisions  of 
§1.482-l(d)(2). 

(C)  Data  and  assumptions.  The 
reliability  of  the  results  derived  from  the 
comparable  profit  split  is  affected  by  the 
quality  of  the  data  and  assumptions 
used  to  apply  this  method.  In  particular, 
the  following  factors  must  be 
considered — 

(3)  The  rehability  of  the  allocation  of 
costs,  income,  and  assets  between  the 
relevant  business  activity  and  the 
participants'  other  activities  will  affect 
the  accuracy  of  the  determination  of 
combined  operating  profit  and  its 
allocation  among  the  participants.  If  it  is 
not  possible  to  allocate  costs,  income, 
and  assets  directly  based  on  factual 
relationships,  a  reasonable  allocation 
formula  may  be  used.  To  the  extent 
direct  allocations  are  not  made,  the 
reliability  of  the  results  derived  from  the 
application  of  this  method  is  reduced 
relative  to  the  results  of  a  method  that 
requires  fewer  allocations  of  costs, 
income,  and  assets.  Similarly,  the 
reliability  of  the  results  derived  from  the 
application  of  this  method  is  affected  by 
the  extent  to  which  it  is  possible  to 
apply  the  method  to  the  parties' 
financial  data  that  is  related  solely  to 
the  controlled  transactions.  For 
example,  if  the  relevant  business 
activity  is  the  assembly  of  components 
purchased  from  both  controlled  and 
uncontrolled  suppliers,  it  may  not  be 
possible  to  apply  the  method  solely  to 
financial  data  related  to  the  controlled 
transactions.  In  such  a  case,  the 
reliability  of  the  results  derived  from  the 
application  of  this  method  will  be 
reduced. 

[2]  The  degree  of  consistency  between 
the  controlled  and  uncontrolled 
taxpayers  in  accounting  practices  that 
materially  affect  the  items  that 
determine  the  amount  and  allocation  of 
operating  profit  affects  the  reliability  of 
the  result.  Thus,  for  example,  if 
differences  in  inventory  and  other  cost 
accounting  practices  would  materially 
affect  operating  profit,  the  abifity  to 
make  reliable  adjustments  for  such 
differences  would  affect  the  reliability 


of  the  results.  Further,  accounting 
consistency  among  the  participants  in 
the  controlled  transaction  is  required  to 
ensiu-e  that  the  items  determining  the 
amoimt  and  allocation  of  operating 
profit  are  measured  on  a  consistent 
basis. 

(D)  Other  factors  affecting  reliability. 
Like  the  methods  described  in  §§  1.482- 
3, 1.482-4,  and  1.482-5,  the  comparable 
profit  split  relies  exclusively  on  external 
market  benchmarks.  As  indicated  in 
§  1.482-l(c)(2)(i),  as  the  degree  of 
comparability  between  the  controlled 
and  uncontrolled  transactions  increases, 
the  relative  weight  accorded  the 
analysis  under  this  method  will 
increase,  "in  addition,  the  reliability  of 
the  analysis  under  this  method  may  be 
enhanced  by  the  fact  that  all  parties  to 
the  controlled  transaction  are  evaluated 
under  the  comparable  profit  split. 
However,  the  reliability  of  the  results  of 
an  analysis  based  on  information  from 
all  parties  to  a  transaction  is  affected  by 
the  reliability  of  the  data  and  the 
assumptions  pertaining  to  each  party  to 
the  controlled  transaction.  Thus,  if  the 
data  and  assumptions  are  significantly 
more  reliable  with  respect  to  one  of  the 
parties  than  with  respect  to  the  others, 
a  different  method,  focusing  solely  on 
the  results  of  that  party,  may  yield  more 
reliable  results. 

(3)  Residual  profit  split — (i)  In 
general.  Under  this  method,  the 
combined  operating  profit  or  loss  from 
the  relevant  business  activity  is 
allocated  between  the  controlled 
taxpayers  following  the  two-step 
process  set  forth  in  paragraphs 
(c)(3)(i)(A)  and  (B)  of  this  section. 

(A)  Allocate  income  to  routine 
contributions.  The  first  step  allocates 
operating  income  to  each  party  to  the 
controlled  transactions  to  provide  a 
market  return  for  its  routine 
contributions  to  the  relevant  business 
activity.  Routine  contributions  are  ' 
contributions  of  the  same  or  a  similar 
kind  to  those  made  by  uncontrolled 
taxpayers  involved  in  similar  business   - 
activities  for  which  it  is  possible  to 
identify  market  returns.  Routine 
contributions  ordinarily  include 
contributions  of  tangible  property, 
services  and  intangibles  that  are 
generally  owned  by  uncontrolled 
taxpayers  engaged  in  similar  activities. 
A  functional  analysis  is  required  to 
identify  these  contributions  according  to 
the  functions  performed,  risks  assumed, 
and  resources  employed  by  each  of  the 
controlled  taxpayers.  Market  returns  for 
the  routine  contributions  should  be 
determined  by  reference  to  the  returns 
achieved  by  uncontrolled  taxpayers 
engaged  in  similar  activities,  consistent 


with  the  methods  described  in  §§1.482- 
3.  1.482-4  and  1.482-5. 

(B)  Allocate  residual  profit.  The 
allocation  of  income  to  the  controlled 
taxpayers'  routine  contributions  will  not 
reflect  profits  attributable  to  the 
controlled  group's  valuable  intangible 
property  where  similar  property  is  not 
owned  by  the  uncontrolled  taxpayers 
from  which  the  market  returns  are 
derived.  Thus,  in  cases  where  such 
intangibles  are  present  there  normally 
will  be  an  unallocated  residual  profit 
after  the  allocation  of  income  described 
in  paragraph  (c)(3)(i)(A)  of  this  section. 
Under  this  second  step,  the  residual 
profit  generally  should  be  divided    " 
among  the  controlled  taxpayers  based 
upon  the  relative  value  of  their  _ 
contributions  of  intangible  property  to 
the  relevant  business  activity  that  was 
not  accounted  for  as  a  routine 
contribution.  The  relative  value  of  the 
intangible  property  contributed  by  each 
taxpayer  may  be  measured  by  external 
market  benchmarks  that  reflect  the  fair 
market  value  of  such  intangible 
property.  Alternatively,  the  relative 
value  of  intangible  contributions  may  be 
estimated  by  the  capitalized  cost  of 
developing  the  intangibles  and  all  c 

related  improvements  and  updates,  less  ^ 
an  appropriate  amount  of  amortization  P 
based  on  the  useful  life  of  each  ri 

intangible.  Finally,  if  the  intangible  o 

development  expenditures  of  the  parties  ^ 
are  relatively  constant  over  time  and  the  F 
useful  life  of  the  intangible  property  of  d 
all  parties  is  approximately  the  same,  »"< 

the  amount  of  actual  expenditures  in  P 

recent  years  may  be  used  to  estimate  the  d 
relative  value  of  intangible  o 

contributions.  If  the  intangible  property  b 
contributed  by  one  of  the  controlled  '^ 

taxpayers  is  also  used  in  other  business  al 
activities  (such  as  transactions  with  .  F 

other  controlled  taxpayers),  an  re 

appropriate  allocation  of  the  value  of  u: 

the  intangibles  must  be  made  among  all 
the  business  activities  in  which  it  is  L: 

used.  3, 

(ii)  Comparability  and  reliability  th 

considerations— [A]  In  general.  Whether  ej 
results  derived  from  this  method  are  the  b( 
most  reliable  measure  of  the  arm's  1  ( 

length  result  is  determined  using  the  b( 

factors  described  under  the  best  method  ui 
rule  in  §  1.482-1  (c).  Thus,  comparability  re 
and  the  quality  of  data  and  assumptions  ui 
must  he  considered  in  determining  ac 

whether  this  method  provides  the  most  pr 
reliable  measure  of  an  arm's  lejigth  or 

result.  The  application  of  these  factors  re 
to  the  residual  profit  split  is  discussed  de 
in  paragraph  (c)(3)(ii)(B),  (C).  and  (D)  of  ur 
this  section.  '      be 

(B)  Comparability.  The  first  step  of  the    thi 
residual  profit  split  relies  on  market  en 

benchmarks  of  profitability.  Thus,  the         th( 
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with  the  methods  described  in  §§  1 .482- 
3.  1.482-4  and  1.482-5. 

(B)  Allocate  residual  profit.  The 
allocation  of  income  to  the  controlled 
taxpayers'  routine  contributions  will  not 
reflect  profits  attributable  to  the 
controlled  group's  valuable  intangible 
property  where  similar  property  is  not 
owned  by  the  uncontrolled  taxpayers 
from  which  the  market  returns  are 
derived.  Thus,  in  cases  where  such 
intangibles  are  present  there  normally 
will  be  an  unallocated  residual  profit 
after  the  allocation  of  income  described 
in  paragraph  (c)(3)(i){A)  of  this  section. 
Under  this  second  step,  the  residual 
profit  generally  should  be  divided 
among  the  controlled  taxpayers  based 
upon  the  relative  value  of  their 
contributions  of  intangible  property  to 
the  relevant  business  activity  that  was 
not  accounted  for  as  a  routine 
contribution.  The  relative  value  of  the 
intangible  property  contributed  by  each 
taxpayer  may  be  measured  by  external 
market  benchmarks  that  reflect  the  fair 
market  value  of  such  intangible 
property.  Alternatively,  the  relative 
value  of  intangible  contributions  may  be 
estimated  by  the  capitalized  cost  of 
developing  the  intangibles  and  all 
related  improvements  and  updates,  less 
an  appropriate  amount  of  amortization 
based  on  the  useful  life  of  each 
intangible.  Finally,  if  the  intangible 
development  expenditures  of  the  parties 
are  relatively  constant  over  time  and  the 
useful  life  of  the  intangible  property  of 
all  parties  is  approximately  the  same, 
the  amount  of  actual  expenditures  in 
recent  years  may  be  used  to  estimate  the 
relative  value  of  intangible 
contributions.  If  the  intangible  property 
contributed  by  one  of  the  controlled 
taxpayers  is  also  used  in  other  business 
activities  (such  as  transactions  with . 
other  controlled  taxpayers),  an 
appropriate  allocation  of  the  value  of 
the  intangibles  must  be  made  among  all 
the  business  activities  in  which  it  is 
used. 

(ii)  Comparability  and  reliability 
considerations— {A)  In  general.  Whether 
results  derived  from  this  method  are  the 
most  reUable  measure  of  the  arm's 
length  result  is  determined  using  the 
factors  described  under  the  best  method 
rule  in  §  1.482-1  (c).  Thus,  comparability 
and  the  quaUty  of  data  and  assumptions 
must -be  considered  in  determining 
whether  this  method  provides  the  most 
reliable  measure  of  an  arm's  lejigth      • 
result.  The  application  of  these  factors 
to  the  residual  profit  split  is  discussed 
in  paragraph  (c)(3)(ii)(B),  (C),  and  (D)  of 
this  section. 

(B)  Comparability.  The  first  step  of  the 
residual  profit  split  relies  on  market 
benchmarks  of  profitability.  Thus,  the 


comparability  considerations  that  are 
relevant  for  the  first  step  of  the  residual 
profit  split  are  those  that  are  relevant  for 
the  methods  that  are  used  to  determine 
market  returns  for  the  routine 
contributions.  The  second  step  of  the 
residual  profit  spfit,  however,  may  not 
rely  so  directly  on  market  benchmarks. 
Thus,  the  reliability  of  the  results  under 
this  method  is  reduced  to  the  exient  that 
the  allocation  of  profits  in  the  second 
step  does  not  rely  on  market 
benchmarks. 

(C)  Data  and  assumptions.  The 
reliability  of  the  resuhs  derived  from  the 
residual  profit  split  is  affected  by  the 
quality  of  the  data  and  assumptions 
used  to  apply  this  method.  In  particular, 
the  following  factors  must  be 
considered — 

(1)  The  reliabihty  of  the  allocation  of 
costs,  income,  and  assets  as  described  in 
paragraph  (cJ(2)(ii)(C)(I); 

{2)  Accounting  consistency  as 
described  in  paragraph  (c)(2)(ii)(C)(2)  of 
this  section; 

C^)  The  reliability  of  the  data  used  and 
the  assumptions  made  in  valuing  the 
intangible  property  contributed  by  the 
participants.  In  particular,  if  capitalized 
costs  of  development  are  used  to 
estimate  the  value  of  intangible 
property,  the  refiabihty  of  the  results  is 
reduced  relative  to  the  reliability  of 
other  methods  that  do  not  require  such 
an  estimate,  for  the  following  reasons. 
First,  in  any  given  case,  the  costs  of 
developing  the  intangible  may  not  be 
related  to  its  market  value.  Second,  the 
calculation  of  the  capitalized  costs  of 
development  may  require  the  allocation 
of  indirect  costs  between  the  relevant 
business  activity  and  the  controlled 
taxpayer's  other  activities,  which  may 
affect  the  reliability  of  the  analysis. 
Finally,  the  calculation  of  costs  may 
require  assumptions  regarding  the 
useful  life  of  the  intangible  property. 

(D)  Other  factors  affecting  refiabilitv. 
Like  the  methods  described  in  §§  1.482- 
3,  1.482-4.  and  1.482-5,  the  first  step  of 
the  residual  profit  split  relies 
exclusively  on  external  maiket 
benchmarks.  As  indicated  in  §  1 .482- 
l(c)(2)(i},  as  the  degree  of  comparability   • 
between  the  controlled  and 
uncontrolled  transactions  increases,  the 
relative  weight  accorded  the  analysis 
under  this  method  will  increase,  in 
addition,  to  the  extent  the  allocation  of 
profits  in  the  second  step  is  not  based 
on  external  market  benchmarks,  the 
reliability  of  the  analysis  will  be 
decreased  in  relation  to  an  analysis 
under  a  method  that  relies  on  market 
benchmarks.  Finally,  the  reliability  of 
the  analysis  under  this  method  may  be 
enhanced  by  the  fact  that  alJ  parties  to 
the  controlled  transaction  are  evaluated 


under  the  residual  profit  split.  However, 
the  reliability  of  the  results  of  an 
analysis  based  on  information  from  all 
parties  to  a  transaction  is  affected  by  the 
reliability  of  the  data  and  the 
assumptions  pertaining  to  each  party  to 
the  controlled  transaction.  Th^is.  if  the 
data  and  assumptions  are  significantly 
more  reliable  with  respect  to  one  of  the 
parties  than  with  respect  to  the  others, 
a  different  method,  focusing  solely  on 
the  results  of  that  party,  may  yield  more 
reliable  results. 

(iii)  Example.  The  provisions  of  this 
paragraph  (c)(3)  are  illustrated  by  the 
following  example. 

Example— Application  of  ReiiducI  Profit 
Split,  (i)  XYZ  is  a  U.S.  corporation  thai 
develops,  manufactures  and  markets  a  line  of 
products  for  police  use  in  the  United  States. 
XYZ's  research  unit  developed  a  bulletproof 
material  for  use  in  protective  clothing  and 
headgear  (Nulon).  XYZ  obtains  patent 
protection  for  the  chemical  formula  for 
Nulon.  Since  its  introduction  in  the  U.S.. 
Nulon  has  captured  a  substantial  share  of  the 
U.S.  market  for  bulletproof  material. 

(ii)  XYZ  licensed  its  European  subsidiary. 
XYZ-Europe,  to  manufacture  and  market 
Nulon  in  Europe.  XYZ-Europe  is  a  well- 
established  company  that  manufactures  and 
markets  XYZ  products  in  Europe.  XYZ- 
Europe  has  a  research  unit  that  adapts  XYZ 
products  for  the  defense  market,  as  well  as 
a  well-developed  marketing  network  thai 
employs  brand  names  that  it  developed, 
(iii)  XYZ-Europe's  research  unit  alters 
JJulon  to  adapt  it  to  military  specifications 
and  develops  a  high-intensity  marketing 
campaign  directed  at  the  defense  industry  in 
several  European  countries.  Beginning  with 
the  1995  taxable  year,  XYZ-Europe 
manufactures  and  sells  Nulon  in  Europe 
through  its  marketing  network  under  one  of 
its  brand  names. 

(iv)  For  the  1995  taxable  year,  XYZ  has  no 
direct  expenses  associated  with  the  license  of 
Nulon  to  XYZ-Europe  and  incurs  no 
expenses  related  to  the  marketing  of  Nulon 
in  Europe.  For  the  1995  taxable  year,  XYZ- 
Europe's  Nulon  sales  and  pre-royaltv 
expenses  are  S500  million  and  $300  million, 
respectively,  resulting  in  net  pre-royalty 
profit  of  S2bo.million  related  to  the  Nulon 
business.  The  operating  assets  employed  in 
XYZ-Europe's  Nulon  business  are  $200 
million.  Given  the  facts  and  circumstances, 
the  district  director  determines  under  the 
best  method  rule  that  a  residual  profit  split 
will  provide  the  most  reliable  measure  of  an 
arm's  length  result.  Based  on  an  examination 
of  a  sample  of  European  companies 
performing  functions  similar  to  those  of  XYZ- 
Europe.  the  disU-ict  director  determines  that 
an  average  market  return  on  XYZ-Europes 
operating  assets  in  the  Nulon  business  is  10 
percent,  resulting  in  a  market  return  of  $20 
million  (10%  X  S200  million)  for  XYZ- 
Europe's  Nulon  business,  and  a  residual 
profit  of  S180  million. 

(v)  Since  the  first  stage  of  ihf  residual 
profit  split  allocated  profits  to  XYZ-Europps 
contributions  other  than  those  aftributuble  lo 
highly  valuable  intangible  property,  it  is 
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assumed  that  the  resU  ual  profit  of  $180 
million  is  attributable  to  the  valuable 
intangibles  related  to'  '^'ulon.  i.e.,  the 
EuTOfjean  brand  name  for  Nulon  and  the 
"Nulon  foimula  (inclu«  ing  XYZ-Europe's 
modifications)  To  est  mate  the  relative 
\'alues  of  these  intang  bias,  the  district 
director  compares  the  ratios  of  the 
capitalized  value  of  e)  penditures  as  of  1995 
Oil  Nulon-related  resei  irch  and  development 
and  marketing  over  th  s  1995  sales  related  to 
such  expenditures. 

(vi)  Because  XYZ's  i  )rotective  pnsduct 
research  and  developi  ient>€xpenses  support 
the  worldwide  protecl  ive  product  sales  of  the 
XYZ  group,  it  is  necespan,' to  allocate  such 
expenses  among  the  Worldwide  business 
activities  to  which  the  y  relate.  The  district 
director  determines  th  at  it  is  reasonable  to 
allocate  the  value  of  tl  ese  expenses  based  on 
worldwide  protective  jroduct  sales.  Using 
information  on  the  avi  rage  useful  life  of  its 
investments  in  protecl  ive  product  research 
and  development,  the  district  director 
capitalizes  and  amorti  res  XYZ's  protective 
product  research  and  i  levelopment  expenses. 
This  analysis  indicate ;  that  the  capitalized 
research  and  developrient  expenditures  have 
a  value  of  S0.20  per  d(  liar  of  global 
protective  product  sali «  in  1995. 

(vii)  XYZ-Europe's  « xpenditures  on  Nulon 
research  and  developr  lent  and  marketing 
support  only  its  sales  n  Europe.  Using 
information  on  the  aviTage  useful  life  of 
XYZ-Europe's  investn  ents  in  marketing  and 
research  and  developr  lent,  the  district 
director  capitalizes  an  1  amortizes  XYZ- 
Europe's  expenditures  and  determines  that 
they  have  a  value  in  1'  195  of  SO. 40  per  dollar 
of  XYZ-Europe's  Nulo  i  sales. 

(viii)  Thus.  XYZ  anc  XYZ-Europe  together 
contributed  S0.60  in  c;  ipitalized  intangible 
development  expense!  for  each  dollar  of 
XYZ-Euroj)e's  protecti  i^e  product  sales  for 
1995.  of  which  XYZ  a  mtributed  one-third-(or 
SO. 20  per  dollar  of  salt  s).  Accordingly,  the 
district  director  deterr  lines  that  an  arm's 
length  royalty  for  the  1  lulon  Jicense  for  the 
1995  taxable  year  is  $(  0  million,  i.e..  one- 
third  of  XYZ-Europe's  Si 80  million  in 
residual  Nulon  profit. 


Examples 


§1.482-4 

rule. 
In  accordance  wilfc  the  best  method 


Dt  the  best  method 


a  method  may  be 
ar  case  only  if  the 


ruleof§1.482-l(c). 
apphed  in  a  particu 
comparability,  qual  ty  of  data,  and 
reliability  of  assumj  itions  under  that 
method,  make  it  moi  e  rehab le  than  any 
other  available  meai  lire  of  the  arm's 
length  result.  The  fc  llowing  examples 
illustrate  the  compa  rative  analysis 
required  to  apply  th  is  rule.  As  with  all 
of  the  examples  in  t  lese  regtdations, 
these  examples  are  1  tased  on  simplified 
facts,  are  provided  solely  for  purposes  of 
illustrating  the  type  of  analysis  required 
under  the  relevant  r  ile,  and  do  not 
provide  rules  of  genaral  application. 
Thus,  conclusions  Djached  in  these 
examples  as  t©  the  relative  rehability  of 
methods  are  based  qn  the  assumed  facts 
of  the  examples,  ana  are  not.general 


conclusions' concerning  the  relative 
reliability  of  any  method. 

Example  1 — Preference  for  comparable 
uncontrolled  price  method.  Company  A  is 
the  U.S.  distribution  subsidiary  of  Company 
B.  a  foreign  manufacturer  of  consumer 
electrical  appliances.  .Company  A  purchases 
toaster  ovens  ht>m  Company  B  for  resale  in 
the  U.S.  market.  To  exploit  other  outlets  for 
its  toaster  ovens.  Company  B  also  sells  its 
toaster  ovens  to  Company  C,  an  unrelated 
U.S.  distributor  of  toaster  ovens.  The 
products  sold  to  Company  A  and  Company 
C  are  identical  in  every  respect  and  there  are 
no  material  differences  between  the 
transactions.  In  this  case  application  of  the 
CUP  method,  usii^  the  sales  of  toaster  ovens 
to  Company  C,  generally  will  provide  a  more 
reliable  measure  of  an  arm's  length  result  for 
the  controlled  sale  of  toaster  ovens  to 
Company  A  than  the  application  of  any  other 
method.  See  §§  1.482-lfc)(2l(i)  and 
-3(b)(2Kii)(A). 

Example  2 — ■Resale  price  method  preferred 
to  comparable  uncontrolled  price  method. 
The  facts  are  the  same  as  in  Example  1 , 
except  that  the  toaster  ovens  sold  to 
Company  A  are  of  substantially  higher 
quality  than  those  sold  to  Company  C  and  the 
effect  on  price  of  such  quality  differences 
cannot  be  accurately  determined.  In  addition, 
in  order  to  round  out  its  line  of  consumer 
appliances  Company  A  purchases  blenders 
from  unrelated  parties  for  resale  in  the 
United  States.  The  blenders  are  resold  to 
substantially  the  same  customers  as  the 
toaster  ovens,  have  a  similar  resale  value  to 
the  toaster  ovens,  and  are  purchased  under 
similar  terms  and  in  similar  volumes.  The 
distribution  fimctions  performed  by 
Company  A  appear  to  be  similar  for  toaster 
ovens  and  blenders.  Given  the  product 
differences  between  the  toaster  ovens, 
application  of  thefesale  price  method  using 
the  purchases  and  resales  of  blenders  as  the 
uncontrolled  comparables  is  likely  to  provide 
a  more  reliable  measure  of  an  arm's  length 
result  than  application  of  the  comf>arable 
uncontrolled  price  method  using  Company 
B's  sales  of  toaster  oveos  to  Company  C. 

Example  3—rResale  price  method  preferred 
to  comparable  profits  method,  (i)  The  facts 
are  the  same  as  in  Example  2  except  that 
Company  A  purchases  all  its  products  from 
Company  B  and  Company  B  makes  no 
uncontrolled  sales  into  the  United  States. 
However,  six  uncontrolled  U.S.  distributors 
are  identified  that  purchase  a  similar  line  of 
products  from  unrelated  parties.  The 
uncontrolled  disuibutors  purchase  toaster 
ovens  from  unrelated  parties,  but  there  are 
significant  differences  in  the  characteristics 
of  the  toaster  ovens,  including  the 
brandnames  under  which  they  are  sold. 

(ii)  Under  the  facts  of  this  case,  reliable 
adjustments  for  the  effect  of  the  different 
brandnames  cannot  be  made.  Except  for  some 
differences  in  payment  terms  and  inventory 
levels,  the  purchases  and  resales  of  toaster 
ovens  by  the  three  uncontrolled  distributors 
are  closely  similar  to  the  controlled 
purchases  in  terms  of  the  markets  in  which 
they  occur,  the  volume  of  the  transactions, 
the  marketiogactivitiBS  undertaken  by. the 
distributor,  inventory  levels,  warranties, 
a  Uocation^of  currency  cisk..and  otherrelevant 


&mctions  and  risks. -Reliable  adjustments  can 
be  made  for  the  differences  in  payment  terms 
and  inventory  levels.  In  addition.  suHlcientiy 
detailed  accounting  information  is  available 
to  permit  adjustments  to  be  made  for 
differences  in  accounting  methods  or  in 
rep>orting  of  costs  between  cost  of  goods  sold 
and  operating  expanses.  There. are  no  other 
material  differences  between  the  controlled 
and  uncontrolled  transactions. 

(iii)  Because  reliable  adjustments  for  the 
differences  between  the  toaster  ovens, 
including  the  trademarks  under  which  they 
are  sold,  cannot  be  made,  these  uncontrolled 
transactions  will  not  serve  as  reliable 
measures  of  an  arm's  length  result  under  the 
comfjarable  uncontrolled  price  method.' 
There  is,  however,  close  functional  similarity 
between  the  controlled  and  uncontrolled 
transactions  and  reliable  adjustments  have 
been  madeformaterial  differences  that 
would  be  likely  to  affect  gross  profit.  Under 
these  circumstances,  the  gross  profit  margins 
derived  under  the  resale  price  method  are 
less  likely  to  be  susceptible  to  any 
unidentified  differences  than  the  operating 
profit  measures  used  under  the  comparable 
profits  method.  Therefore,  given  the  close 
functional  comparability  between  the 
controlled  and  uncontrolled  transactions, 
and  the  high  quality  of  the  data,  the  resale 
price  method  achieves  a  higher.degree  of  - 
comparability  and  will  provide  a  more 
reliable  measure  of  an  arm's  length  result. 
See  §  1. 482-1  tc)  (Best  method  rule). 

Example  4 — Comparable  profits  method 
preferred  to  resale  price  method.  The  facts 
are  the  same  as  in  Example  3.  except  that  the 
accounting  information  available  for  the 
uncontrolled  comparables  is  not  sufficiently 
detailed  to  ensure  consistent  reporting 
between  cost  of  goods  sold  and  operating 
expenses  of  material  items  such  as. discounts, 
insurance,  warranty  costs,  and  supervisory, 
general  and  administrative  expenses.  These 
expenses  are  significant  in  amount. 
Therefore,  whether  these  expenses  are  treated 
as  costs  of  goods  sold  or  of>erating  expenses 
would  have  a  significant  effect  on  gross 
margins.  Because  in  this  case  reliable 
adjustments  can  not  be  made  for  such 
accounting  differences,  the  reliability  of  the 
resale  jjTice  method  is  significantly  reduced. 
There  is.  however,  close  functional  similarity 
between  the  controlled  and  uncontrolled 
transactions  and  reliable  adjustments  have 
been  made  for  all  material  differences  other 
than  the  potential  accounting  differences. 
Because  the  comparable  profits  method  is  not . 
adversely  affected  by  the  potential 
accounting  differences,  under  these 
circumstances  the  comparable  profits  method 
is  likely  to  produce  a  more  reliable  measure 
of  an  arm's  length  result  than  the  resale  price 
method.  See  §  1.4B2-l(c)  (Best  method  rule). 

Exarnple  5 — Cost  plus  method  preferredto 
comparable  profits  method,  (i)  USS  is  a  U.S. 
comf>any  that  manufactures  machine  tool 
parts  and  sells  them  to  its  foreign  parent 
corporation,  FP.  Four  U.S.  companies  are     • 
identified  that  also  manufacture  various 
types  of  machine  tool  parts  but  sell  them  to 
uncontrolled  purchasers. 

(ii)  Except  for  some  differences  in  payment 
terms,  the  manufacture  and  sales  of  machine 
tool  parts  by  the  four  uncontrolled 
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companies'  are  closely  similar  to  the 
controlled  transactions  in  tenns  of  the 
functions  performed  and  risks  assumed. 
J^eliable  adjustments  can  be  made  for  the 
differences  in  payment  terms.  In  addition, 
sufficiently  detailed  accounting  information 
is  available  to  permit  adjustments  to  be  made 
for  differences  between  the  controlled 
transaction  and  the  uncontrolled 
comparables  in  accounting  methods  and  in 
the  reporting  of  costs  between  cost  of  goods 
sold  and  operating  expenses. 

(iii)  There  is  close  functional  similarity 
between  the  controlled  and  uncontrolled 
transactions  and  reliable  adjustments  can.be 
made  for  material  differences  that  would  be 
likely  to  affect  gross  profit.  Underlhese 
circumstances,  the  gross  profit  markups 
derived  under  the  cost  plus  method  are  less 
likely  to  be  susceptiWe  to  any  unidentified 
differences  than  the  operating  profit 
measures  used  under  the  comparable  profits 
method.  Therefore,  given  the  close  functional 
comparability  between  the  controlled  and 
uncontrolled  transactions,  and  the  high 
quality  of  the  data,  the  cost  plus  method 
achieves  a  higher  degree  of  comparability 
and  will  provide  a  more  reliable  measure  of 
an  arm's  length  result.  See  §  1.482-1  (c)  (Best 
method  rule). 

Example  6 — Comparable  profits  method 
preferred  to  cost  plus  method.  The  facts  are 
the  same  as  in  Example  5,  except  that  there 
are  significant  differences  between  the 
corrtrolled  and  uncontrolled  transactions  in 
terms  of  the  types  of  parts  and  components     - 
manufactured  and  the  complexity  of  the 
manufacturing  process.  The  resulting 
functional  differences  are  likely  to  materially 
affect  gross  profit  margins,  but  it  is  not 
possible  to  identify  the  specific  differences 
and  reliably  adjust  for  their  effect  on  gross 
profit.  Because  these  functional  differences 
would  be  reflected  in  differences  in  operating 
expenses,  the  operating  profit  measures  used 
under  the  comparable  profits  method 
implicitly  reflect  to  some  extent  these 
functional  differences.  Therefore,  because  in 
this  case  the  comparable  profits  method  is 
less  sensitive  than  the  cost  plus  method  to 
the  potentially  significant  functional 
differences  between  the  controlled  and 
uncontrolled  transactions,  the  comparable 
profits  method  is  likely  to  produce  a  more 
reliable  measure  of  an  arm's  length  result 
than  the  cost  plus  method.  See  §  1.482-l(c) 
fOest  method  rule). 

Example  7 — Preference  for  comparable 
uncontrolled  transaction  method  (i) 
USpharm,  a  U.S.  pharmaceutical  company, 
develops  a  new  drug  Z  that  is  a  safe  and 
effective  treatment  for  the  disease  zeezee. 
USpharm  has  obtained  patents  covering  drug 
Z  in  the  United  States  and  in  various  foreign 
countries.  USpharm  has  also  obtained  the 
regulatory  authorizations  necessary  to  market 
drug  Z  in  the  United  States  and  in  foreign 
countries. 

(ii)  USpharm  licenses  its  subsidiarv'  in 
country  X.  Xpharm,  to  produce  and  .sell  drug 
Z  in  cOuntrj-  X.  At  the  same  lime,  it  licenses 
an  unrelated  company,  Ydrug,  to  produce  ' 
and  sell  drug  Z  in  country  Y,  a  neighboring 
country.  Prior  to  licensing  the  drug, 
USpharm  had  obtained  patent  protection  and 
regulatory  approvals  in  both  countries  and 


both  countries  provide  similar  protection  for 
intellectual  prop>erty  rights.  Country  X  and 
country  Y  are  similar  countries  in  terms  of 
population,  per  capita  income  and  the 
incidence  of  disease  zeezee.  Consequently, 
drug  Z  is  expected  to  sell  in  similar 
quantities  and  at  similar  prices  in  both 
countries.  In  addition,  costs  of  producing 
drug  Z  in  each  country  are  expected  to  be 
approximately  the  same. 

(iii)  USpharm  and  Xpharm  establish  terms 
for  the  license  of  drug  Z  that  are  identical  in 
every  material  respect,  including  royalty  rate, 
to  the  terms  established  between  USpharm 
and  Ydrug.  In  this  case  the  district  director 
determines  that  the  royalty  rate  established 
in  the  Ydrag  license  agreement  is  a  reliable 
measure  of  the  arm's  length  royalty  rate  for 
the  Xpharm  license  agreement.  Given  that  the 
same  property  is  transferred  in  the  controlled 
and  uncontrolled  transactions,  and  that  the 
circumstances  under  which  the  transactions 
occurred  are  substantially  the  same,  in  this 
case  the  comparable  uncontrolled  transaction 
method  is  likely  to  provide  a  more  reliable 
measure  of  an  arm's  length  result  than  any 
other  method.  See  §  1.482-4(c)(2)(ii). 

Example  8— Residual  profit  split  method 
preferred  to  other  methods,  (i)  USC  is  a  U.S. 
company  that  develops,  manufactures  and 
sells  communications  equipment.  EC  is  the 
European  subsidiary  of  USC.  EC  is  an 
established  company  that  carries  out 
extensive  research  and  development 
activities  and  develops,  manufactures  and 
sells  communications  equipment  in  Europe. 
There  are  extensive  transactions  between 
USC  and  EC.  USC  licenses  valuable 
technology  it  has  developed  to  EC  for  use  in 
the  European  market  but  EC  also  licenses 
valuable  technology  it  has  developed  to  USC. 
Each  company  uses  components 
manufactured  by  the  other  in  some  of  its 
products  and  purchases  products  from  the 
other  for  resale  in  its  own  market. 

(ii)  Detailed  accounting  information  is 
available  for  both  USC  and  EC  and 
adjustments  can  be  made  to  achieve  a  high 
degree  of  consistency  in  accounting  practices 
between  them.  Relatively  reliable  allocations 
of  costs,  income  and  assets  can  be  nsade 
between  the  business  activities  that  are 
related  to  the  controlled  transactions  and 
those  that  are  not.  Relevant  marketing  and 
research  and  development  expenditures  can 
be  identified  and  reasonable  estimates  of  the 
useful  life  of  the  related  intangibles  are 
available  so  that  the  capitalized  value  of  the 
intangible  development  expenses  of  USC  and 
EC  can  be  calculated.  In  this  case  there  is  no 
reason  to  believe  that  the  relative  value  of 
these  capitalized  expenses  is  substantially 
different  from  the  relative  value  of  the 
intangible  property  of  USC  and  EC. 
Furthermore,  comparables  are  identified  that 
could  be  used  to  estimate  a  market  return  for 
the  routine  contributions  of  USC  and  EC. 
Ba.sed  on  these  facts,  the  residual  profit  split 
could  provide  a  reliable  measure  of  an  arm's 
length  result. 

(iii)  There  are  no  uncontrolled  transactions 
involving  property  that  is  sufficiently 
comparable  to  much  of  the  tangible  and 
intangible  property  transferred  between  USC 
and  EC  to  permit  use  of  the  comparable 
uncontrolled  price  method  or  the  comparable- 


uncontrolled  transaction  method. 
Uncontrolled  companies  are  identified  in 
Europe  and  the  United  States  that  perform 
somewhat  similar  activities  to  USC  and  EC; 
however,  the  activities  of  none  of  these 
companies  are  as  complex  as  those  of  USC 
and  EC  and  they  do  not  use  similar  levels  of 
highly  valuable  intangible  property  that  they 
have  developed  themselves.  Under  these 
circumstances,  the  uncontrolled  companies 
may  be  useful  in  determining  a  market  return 
for  the  routine  contributions  of  USC  and  EC, 
but  that  return  would  not  reflect  the  value  of 
the  intangible  property  employed  by  USC 
and  EC.  Thus,  none  of  the  uncontrolled 
companies' is  sufficiently  similar  so  that 
reliable  results  would  be  obtained  using  the 
resale  price,  cost  plus,  or  comparable  profits 
methods.  Moreover,  no  uncontrolled 
companies  can  be  identified  that  engaged  in 
sufficiently  similar  activities  and  transactions 
with  each  other  to  employ  the  comparable 
profit  split  method. 

(iv)  Given  the  difficulties  in  applyinjg  the 
other  methods,  the  reliability  of  the  internal 
data  on  USC  and  EC.  and  the  fact  that 
acceptable  comparables  are  available  for 
deriving  a  market  return  for  the  routine 
contributions  of  USC  and  EC,  the  residual 
profit  split  method  is  likely  to  provide  the 
most  reliable  measure  of  an  arms  length 
result  in  this  case. 

Example  9 — Comparable  profits  method 
preferred  to  profit  split,  (i)  Company  X  is  a 
lai;ge,  complex  U.S.  company  that  carries  out 
extensive  research  and  development 
activities  and  manufactures  and  markets  a 
variety  of  products.  Company  X  has 
developed  a  new  process  by  which  compati 
disks  can  be  fabricated  at  a  fraction  of  the 
cost  previously  required.  The  process  is 
expected  to  prove  highly  profitable,  since 
there  is  a  lai^e  market  for  compact  disks 
Company  X  establishes  a  new  foreign 
subsidiary.  Company  Y,  and  licenses  it  the 
rights  to  use  the  process  to  fabricate  compact 
disks  for  the  foreign  market  as  well  as 
continuing  technical  support  and 
improvements  to  the  process.  Companv  Y 
uses  the  process  to  fabricate  compact  disks 
which  it  supplies  to  related  and  unrelated 
parties. 

(ii)  The  process  licensed  to  Company  Y  is 
unique  and  highly  valuable  and  no 
uncontrolled  transfers  of  intangible  properly 
can  be  found  that  are  sufficiently  comparable 
to  permit  reliable  application  of  the 
comparable  uncontrolled  transaction  method. 
Company  X  is  a  large,  complex  comjjanv 
engaged  in  a  variety  of  activities  that  owns 
unique  and  highly  valuable  intangible 
property.  Consequently,  no  uncontrolled 
companies  can  be  found  that  are  similar  to 
Company  X.  Furthermore,  application  of  the 
profit  split  method  in  this  case  would 
involve  the  difficult  and  problematic  tasks  of 
allocating  Company  Xs  costs  and  assets 
between  the  relevant  business  activity  and 
other  activities  and  assigning  a  value  to 
Company  X's  intangible  contributions.  On 
the  other  hand.  Company  Y  performs 
relatively  routine  manufacturing  and 
marketing  activities  and  there  are  a  number 
of  similar  uncontrolled  companies  Thus, 
application  of  the  comparable  profits  method 
using  Company  Y  as  the  tested  parly  is  likely 
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to  produce  a  more  renable  measure  of 
an  arm's  lengft  result  than  a  profit  split 
in  ftiis  case. 

PART  S02— OM8  CONTROL  MUMBEftS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Pai.  4  The  aulhoril  y  citation  for  part 
602  continues  to  reac  as  follows: 

Authority:  26  U.S.C. :  805. 

Par.  5.  Section  602^01  is  amended 
by: 

1.  Removing  the  fo  lowing  entries 
from  the  table: 

§602.101    0MB  Control  numt>er6. 

*        *        «        -* 


CFR  part  or  section  wtie  re  iden- 
tifier) and  describe  d 


1.482-11 

1.482-2  .. 

1.482-yr 

1.482-1T 


2.  Adding  entries 
numerical  order  to 


t  ) 


re  id 


§602.101    0M6  Control  numtiers. 

*        •        •        * 

(0  •  *  • 


CFR  part  or  section  wtiete  iden- 
tified arxj  descritx  6 


1.482-1 
1.482-4 


Margaret  Milner  Richai  dson 

Commissioner  oflnterm  7  flevenue. 

Approved:  June  27.  If94 
Leslie  Samuels, 
Assistant  Secretary  oftt  e 
IFRDoc.  94-16456  File  I 
BILUNG  CODE  4S10-01-U 


26  CFR  Parts  1  and  902 

[TDW511 

RIN  1545-AS25 

Imposition  of  Accuracy-Related 
Penalty 


AGENCY:  Internal  Rev 

Treasury. 

ACnOH:  Temporttiy  Rfegulations 


Current 
0MB  con- 
trol No. 


D1545- 

1298 

1545-0123 

1545-1298 

1545-1298 


the  table  in 
as  follows: 


Current 
0MB  con- 
trol No. 


1545-1364 
1545-1364 


Treasury. 
7-1-94:  3:59  pml 


;nue  Ser\ice  (IRS). 


SUMMARY:  These  amendments  to  the 
regiilatitjns  under  26  CFR  part  1  provide 
guidance  on  tiie  imposition  of  the 
accuracy -related  penalty  under  Internal 
Revenue  Code  section  6662(e)  for  net 
section  482  transfer  price  adjustmentfi. 
This  actiQC  is -necessary  to  conform  the 
existing  temporary  regulations  with 
changes  to  the  section  482  regulations. 
EFFECntE  1»TE:  January  1, 1994. 
FOR  FURTHER  INF0RMATK3N  COtiTACT: 
Thomas  L.  Ralph  at  (202)  622-3880  (not 
a  toll-free  numher]. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
vnthout  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this 'reason,  the  coUecticai  of 
information  contained  in  these 
regulations  has  been  reviewed  and. 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  control  number  1545- 
1426. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  this 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Background 

Section  13236  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  1  OS- 
Be,  107  Stat.  312)  amended  sections 
6662(a)  and  (h)  of  the  Code.  On 
February  2, 1994,  the  IRS  published 
temporary  regulations  and  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  (58  FR  5263)  that  proposed 
amendments  to  the  Income  Tax 
Regulations  under  sections  6662(e)  and 
(h)  and  section  6664(c)  of  the  Internal 
Revenue  Code  of  1986  (Code),  as 
amended. 

Explanation  of  Provisions 

The  principal  purpose  of  these 
regulations  is  to  conform  the  temporary 
regulations  with  the£nal  section  482 
regulations  contained  in  this  issue  of  the 
Federal  Register.  The  regulations  are 
amended  primarily  to  conform  the 
provisions  to  the  revised  best  method 
rule  contained  in  §  1.482-l(c)  and  the 
arm's  length  range  rule  contained  in 
§  1.482-l(d).  The  temporary  and 
proposed  regulations  provided,  with 
respect  to  the  specified  method 


requirement  and  in  circumstances  in 
which  no  specified  method  is 
applicable,  that  the  selection  and 
application  of  a  method  is  reasonable 
only  if,  given  the  available  data  and  the 
applicable  pricing  methods,  the 
taxpayer  reasonably  concluded  that  die 
method  and  its  appUcation  of  that 
method  provided  the  most  accurate 
measure  ol  an  arm  s  length  result  under 
the  principles  of  the  best  method  rule  in 
§  1.482-lT(b)(2)(iii).  In  conformity  vdth 
the  final  section  482  regulations,  these 
temporary  regulations  substitute  the 
term  leUable  for  the  term  accurate. 

These  regulations  also  clarify  that  if  a 
taxpayer  applies  a  specified  or 
unspecified  method,  the  taxpayer 
cannot  reasonably  conclude  that  the 
method  it  selected  provided  the  most 
reliable  measure  of  an  arm's  length 
resuh  if  it  has  not  made  a  reasonable 
effort  to  evaluate  the  potential 
applicability  of  the  other  specified 
methods  under  the  section  482 
regulations  in  a  manner  consistent  with 
the  principles  of  the  best  method  rule. 
This  rule  does  not  require  that  a 
taxpayer  conduct  an  extensive  analysis 
or  detailed  application  of  each  method, 
but  merely  that,  following  a  reasonably 
thorough  search  for  relevant  data,  the 
taxpayer  consider  which  method  would 
provide  the  most  reliable  measure  of  an 
arm's  length  result  given  that  data.  In 
many  cases  the  nature  of  the  data 
located  will  make  it  possible  to 
conclude  that  a  particular  method  is 
inapplicable  without  further  analysis. 

The  regulations  add  a  fifth  factor  to 
the  analysis  of  whether  a  taxpayer 
reasonably  concluded  that  its 
application  of  a  specified  method 
provided  the  most  reUable  measiu-e  of 
an  arm's  length  result.  This  factor  is 
relevant  if  the  taxpayer  uses  a  range  of 
results  to  set  its  price.  In  such  a  case, 
the  district  director  will  consider 
whether  the  taxpayer  arbitrarily  selected 
a  result  that  corresponded  to  an  extreme 
point  in  the-range  of  results.  In  many 
cases  a  point  selected  in  this  manner 
would  not  be  likely  to  be  closest  to  an 
arm's  length  result.  The  regulations 
provide  that  when  the  taxpayer  uses 
"inexact"  comparables,  such  as  those 
described  in  §  1.482-l(e)(2)(iii)(B).  one 
reasonable  method  of  selecting  a  point 
in  the  range  would  be  that  provided  in 
§  1.482-l(e)(3).  Other  methods  also 
could  be  reasonable  as  long  as  they  are 
intended  to  select  a  point  most  likely  to 
be  closest  to  an  arm's  length  result. 

These  regulations  also  specify, 
through  exampiles  in  the  text  of  the 
regulations,  the  type  of  documentation 
necessary  if  a  profit  split  method  is 
used.  The  significance  of  such 
documentation  has'been  increased  by 


the  final  regulations'  elimination  of 
certain  proposed  restrictions  on  the  use 
of  profit  split  methods. 

These  regulations  add  §  1 .6662- 
6T(d)(2)(iii)(D).  which  provides  fiiat,  if « 
taxpayer  uses  a  profit  split  method  or 
receives  or  makes  a  lump  sum  payment 
for  the  transfer  of  an  intangible,  then  the 
taxpayer  must  annually  document  that 
fact  on  a  stateroenl  attached  to  a  timely 
filed  income  tax  return  Similarly,  these 
regulations  add  §  L6662- 
6Tld)(3)(iii)(C),  which  provides  thai  if  a 
taxpayer  applies  an  unspecified  metljod, 
then  the  taxpayer  must  annually  ' 
document  that  fact  on  a  statement 
attached  to  a  timely  filed  U.S.  income 
tax  return.  A  taxpayer  that  fails  to 
comply  vdth  these  documentation  rules 
would  not  satisfy  the  documentation 
-requirements  of  §  1 .6662-6T(d)t2)(iii) 
and  wotJd  therefore  be  unable  to 
qualify  for  the  exchision  from  the 
calculation  of  a  net  section  482 
adjustment  provided  under  §  1.6662- 
6T(d). 

Effective  O^e 

These  regulations  appfy  to  taxable 
years  begiiming  after  December  31, 
1993. 


Speciai  Analyses 

It  has  been  determined  Aat  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  TTierefore,  an 
initial  Regulatory  bnpact  Analysis  is  not 
required,  ft  has  also  t)een  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibihty  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  hitemal  Revenue  Code,  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Infonnatioo 

The  principal  author  of  these 
regulations  is  TTiomas  L.  Ralph  of  the 
Office  of  the  Associate  Oiief  Counsel 
(International).  Internal  Revenue 
Service.  However,  other  perso.nnel  from 
the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26CFR  Parti 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 
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the  final  regulations'  elimination  of 
certain  proposed  restrictions  on  the  use 
of  profit  split  methods. 

These  regulations  add  §  1 .6662- 
6T(dK2)(iii)(D).  which  provides  that,  if* 
taxpayer  uses  a  profit  split  method  or 
receives  or  makes  a  lump  sum  payment 
for  the  transfer  of  an  intangible,  then  the 
taxpayer  must  anniially  document  that 
fact  on  a  stateroeal  attached  to  a  timely 
filed  income  tax  return.  Similarly,  these 
regulations  add  §  L6662- 
6Tld)(3)(iii)(C),  which  provides  that  if  a 
taxpayer  applies  an  unspeciGed  method, 
then  the  taxpayer  must  annually  ' 
document  that  fact  on  a  statement 
attached  io  a  timely  filed  U.S.  income 
tax  return.  A  taxpayer  that  fails  to 
comply  with  these  documentation  rules 
would  not  satisfy  the  documentation 
requirements  of  §  1.6662-6T(d)t2)(iii) 
and  would  therefore  be  unable  to 
qualify  for  the  exclusion  fiom  the 
calculation  of  a  net  section  482 
adjustment  provided  under  §  1.6662- 
6T(d). 

EfTective  O^e 

These  regulations  apply  to  taxable 
years  beginning  after  December  31, 
1993. 


26  CFR  Part  602 

Reporting  and  reojrdkeeping 
requirements. 

Adoption  of  Amendments  to  tibe 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  CSC  7805  •  •   • 

1 .6662-6T  also  issued  under  26 
U.S.C.  6662.*   •   • 

Par.  2.  Section  1.6662-0  is  amended 
in  the  table  of  contents  bv  adding  the 
entries  for  §  1.6662-«T(dJ(2)UiiMD)  and 
§1.6662-6T(dK3MiiiKC)  to  read  as 
follows: 

§1.6662-0    Table  of  contents. 


Special  Analyses 

It  has  been  determined  Aat  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  an 
initial  Regulatory  hnpact  Analysis  is  not 
required,  h  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805ff)  of 
the  Internal  Revenue  Code,  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

DraAing  laformatfon 

The  principal  author  of  these 
regulations  is  Thomas  L.  Ralph  of  the 
Office  of  the  Associate  Oiief  Counsel 
(International).  Internal  Revenue 
Service.  However,  other  personnel  &x>ro 
the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Sidijects 

26CFR  Parti 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 


Section  t  .6662-67    Transactions  between 
persons  described  in  section  482  and  net 

section  462  transforprkx  adjustments 
flempoearyi. 

•  »         •         •         • 

(d)  •  •  • 
(2)  •  •  • 

(iii)  •  •  • 

(Oj  Tax  return  docusM^tadon 

OJ*   *   * 

(iii)  •  •  • 

(C)  Tax  return  documeniatioa 

Par.  3.  Section  1.66B2~6T  is  amended 
as  follows: 

a.  By  revising  the  section  beading; 

b.  By  revising  paragraph  (dM2)iii)i 
c  By  revising  paragraphs  ld)l2)Iiii) 

(A)  and  (B); 

d.  By  adding  paragraph  (dn2Kiii)P); 

e.  By  revising  paragraphs  (d)(3)(ii)  (B) 
and  (C); 

f.  By  adding  paragraph  (d)(3)(iii)(Q. 
The  additions  and  revisions  read  as 

follows: 

Section  t£e6>^T    Transactions  tfetrn'oen 

persons  described  in  section  4B2  and  net 

section  482  transfer  price  odjustmeuls 

ttemporaryj. 

•         *  »         •         • 

Id)*  •  • 

(2)'   •   • 

(ii)  Specified  method  requiremeM. 
The  specified  method  requirement  is 
met  if  the  taxpayer  selects  and  appUes 
a  specified  method  in  a  reasonable 
maimer.  The  taxpayer's  selection  and 
application  of  a  specified  method  is 
reasonable  only  it  given  the  available 
data  and  the  applicable  pricing 
methods,  the  taxpayer  reasonably 
concluded  that  the  method  (and  its 
application  of  that  method)  provided 


the  most  rehaWe  measure  of  an  mth's 
length  result  under  the  principles  of  the 
best  method  ruie  of  §  1.4«2-l(c).  A 
taxpayer  can  reasonably  conciade  that  a 
specified  method  provided  the  most 
rehable  measure  erf  an  arm's  leogtb 
result  only  if  it  has  made  a  reasonable 
effort  to  evaluate  the  potential 
applicability  of  the  other  specified 
methods  in  a  manner  consistent  with 
the  principles  of  the  best  method  rtiie. 
However,  it  is  nrt  necessary  for  a 
taxpayer  to  conclude  that  the  selected 
specified  metlwd  provides  a  more 
reliable  measure  erf  an  aim 's  length 
result  than  any  unspecified  method.  For 
examples  illustrating  the  selection  of  a 
specified  method  consistent  with  dlis 
paragraph  (d)(2)(ii).  see  §  1.482-6. 
Whether  the  taxpayer's  conclusion  was 
reasonable  must  be  determined  from  ail 
the  facts  and  circumstances.  The  factors 
relevant  to  this  determination  inchide 
the  following: 

(A)  The  experieooe  and  knowledge  of 
die  taxpayer,  including  ail  members  of 
the  taxpayer's  controlled  group. 

IB]  Tlie  extent  to  which  accurate  data 
was  available  and  the  data  was  analyzed 
in  a  reasonable  manner.  A  taxpayer 
must  engage  in  a  reasonably  thorough 
search  for  the  data  necessary  to 
determine  which  method  should  be 
selected  and  bow  it  should  be  appUed. 
Furthermore,  a  taxpayer  must  use  the 
most  current  reliable  data  that  is 
available  before  the  return  is  filed.  In 
this  regard,  the  expense  of  collecting 
data  relative  to  the  dollar  amount  of  the 
transactions  in  question  is  a  factor  that 
may  be  taken  into  account  in 
determining  the  scope  of  a  reasMiably 
thorough  search  for  data. 

(C)  The  extent  to  which  the  taxpayer 
followed  the  relevant  requirements  set 
forth  in  regulations  under  section  482 
with  respect  to  the  application  of  the 
method. 

(D)  The  extent  to  which  the  taxpayer 
reasonably  relied  on  the  analysis  of,"  or 

a  study  done  by.  a  professional  qualified 
to  conduct  such  an  analyas  or  study, 
including  an  attorney,  accountant,  or 
economist  Whether  the  professional  is 
an  employee  of.  or  related  to,  the 
taxpayer  is  not  determinative  in 
evaluating  the  reliability  of  that  analysis 
or  study,  as  long  as  the  analysis  or  study 
is  objective,  thorough,  aivl  well 
reasoned.  Such  reliance  is  reasonable 
only  if  the  ta.xpayer  disclosed  to  the 
professional  all  relevant  inibrmalioo 
regarding  the  controlled  transacti«is  at 
issue.  A  transfer  pricing  study  or 
analysis  that  was  reasonably  relied  upon 
in  a  prior  year  may  reasonably  be  relied 
ufKjn  in  the  current  year  il  the  relevant 
facts  and  circumstances  have  not 
changed  or  if  the  study  or  analysis  has 
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been  appropriately  modified  to  reflect 
any  change  in  facts  and  circumstances. 

(E)  If  the  taxpayer  attempted  to 
determine  an  arm'4  length  result  by 
using  more  than  or  e  uncontrolled 
comparable,  whether  the  taxpayer 
arbitrarily  selected  a  result  that 
corresponds  to  an  (sxtreme  point  in  the 
range  of  results  dei  ived  from  the 
uncontrolled  comp  arables.  Such  a  result 
generally  would  n<  t  likely  be  closest  to 
an  arm's  length  res  iilt.  If  the 
uncontrolled  comp  arables  that  the 
taxpayer  uses  to  dc  termine  an  arm's 
length  result  are  d(  scribed  in  §  1.482- 
l(e)(2)(ii)(B),  one  r  tasonable  method  of 
selecting  a  point  in  the  range  would  be 
that  provided  in  §   .482-l(e)(3). 

(iii)  *   *   *  (A)  //I  general.  The 
documentation  rec  uirement  of  this 
paragraph  (d)(2)(ii: )  is  met  if  the 
taxpayer  maintains  sufficient 
documentation  to  (  stablish  that  the 
taxpayer  reasonabl  ^  concluded  that, 
given  the  available  data  and  the 
applicable  pricing  nethods,  the  method 
(and  its  application  of  that  method) 
provided  the  most  accurate  measure  of 
an  arm's  length  res  ult  under  the 
principles  of  the  b<  st  method  rule  in 
§  1.482-l(c).  and  p  -ovides  that 
documentation  to  I  le  Internal  Revenue 
Service  within  30  (  ays  of  a  request  for 
it.  That  documents  tion  must  be  in 
existence  when  th(  return  is  filed.  The 
district  director  m<  y,  in  his  discretion, 
excuse  a  minor  or :  nadvertent  failure  to 
provide  required  d  x;uments,  but  only  if 
the  taxpayer  has  m  ade  a  good  faith  effort 
to  comply,  and  the  taxpayer  promptly 
remedies  the  failur  e  when  it  becomes 
known.  The  requir  jd  documentation  is 
divided  into  three  categories,  principal 
documents,  backgr  Dimd  docimients,  and 
tax  return  documei  itation,  as  described 
in  paragraphs  (d)(2  )(iii)  (B).  (C).  and  (D) 
of  this  section. 

(B)  Principal  doc  uments.  The 
principal  documer  ts  should  accurately 
and  completely  de  ;cribe  the  basic 
transfer  pricing  am  ilysis  conducted  by 
the  taxpayer.  The  <  ocumentation  must 
include  the  follow  ng — 

( 1 )  An  overview  of  the  taxpayer's 
business,  includin  ;an  analysis  of  the 
economic  and  lega  factors  that  affect 
the  pricing  of  its  p;  operty  or  services; 

[2)  A  description  of  the  taxpayer's 
organizational  stru  :ture  (including  an 
organization  charts  covering  all  related 
parties  engaged  in  ransactions 
potentially  relevant  under  section  482, 
including  foreign  &  ffiliates  whose 
transactions  direct  y  or  indirectly  affect 
the  pricing  of  prop  ;rty  or  services  in  the 
United  States; 

[3]  Any  documei  itation  explicitly 
required  by  the  rej  ulations  under 
section  482: 


(4)  A  description  of  the  method 
selected  and  an  explanation  of  why  that 
method  was  selected; 

(5)  A  description  of  the  alternative 
methods  that  were  considered  and  an 
explanation  of  why  they  were  not 
selected; 

(6)  A  description  of  the  controlled 
transactions  (including  the  terms  of 
sale)  and  any  internal  data  used  to 
analyze  those  transactions.  For  example, 
if  a  profit  split  method  is  applied,  the 
documentation  must  include  a  schedule 
providing  the  total  income,  costs,  and 
assets  (with  adjustments  for  different 
accounting  practices  and  currencies)  for 
each  controlled  taxpayer  participating 
in  the  relevant  business  activity  and 
detailing  the  allocations  of  such  items  to 
that  activity; 

(7)  A  description  of  the  comparables 
that  were  used,  how  comparability  was 
evaluated,  and  what  (if  any)  adjustments 
were  made; 

(8)  An  explanation  of  the  economic 
analysis  and  projections  relied  upon  in 
developing  the  method.  For  example,  if 
a  profit  split  method  is  applied,  the 
taxpayer  must  provide  an  explanation  of 
the  analysis  undertaken  to  determine 
how  the  profits  would  be  split;  and 

(9)  A  general  index  of  the  principal 
and  background  documents  and  a 
description  of  the  recordkeeping  system 
used  for  cataloging  and  accessing  those 
documents. 
***** 

(D)  Tax  return  documentation —  [1) 
Use  of  profit  split  method.  If  the 
taxpayer  applies  a  profit  split  method, 
as  described  in  §  1.482-6,  the  taxpayer 
must  attach  a  statement  to  a  timely  filed 
U.S.  income  tax  return  (with  extensions) 
disclosing  the  kind  of  profit  split 
method  employed,  the  combined 
operating  profit  from  the  relevant 
business  acl;vity,  and  the  split  of  that 
profit  among  the  controlled  participants 
in  that  activity.  Such  statement  must  be 
titled  "Disclosure  of  profit  split 
methodology  required  by  §  1.6662-6T." 

(2)  Lump  sum  payments.  If  the 
consideration  for  the  controlled  transfer 
of  an  intangible  is  in  the  form  of  a  lump 
sum  payment,  the  taxpayer  must  attach 
a  statement  to  a  timely  filed  U.S.  income 
tax  return  (with  extensions)  for  each 
taxable  year  throughout  the  useful  hfe  of 
the  intangible.  The  statement  must 
disclose  the  calculation  of  the  arm's 
length  consideration  for  the  transfer 
under  the  provisions  of  §  1.482-4(f)(5), 
.and  must  be  titled  "Disclosure  of  lump 
sum  payment  required  by  §  1.6662-6'r." 

(3)*   *   • 

(ii)  *   •   * 

(B)  Specified  method  potentially 
applicable.  If  the  transaction  is  of  a  type 


for  which  methods  are  specified  in  the 
regulations  under  section  482,  then  a 
taxpayer  will  be  considered  to  have  met 
the  unspecified  method  requirement  if 
the  taxpayer  reasonably  concludes, 
given  the  available  data,  that  none  of  the 
specified  methods  was  likely  to  provide 
a  reliable  measure  of  an  arm's  length 
result,  and  that  it  selected  and  applied 
an  unspecified  method  in  a  way  that 
would  likely  provide  a  reliable  measure 
of  an  arm's  length  result.  A  taxpayer  can 
reasonably  conclude  that  no  specified 
method  was  likely  to  provide  a  reliable 
measure  of  an  arm's  length  result  only 
if  it  has  made  a  reasonable  effort  to 
evaluate  the  potential  applicability  of 
the  specified  methods  in  a  manner 
consistent  with  the  principles  of  the 
best  method  rule.  However,  it  is  not 
necessary  for  a  taxpayer  to  conclude 
that  the  selected  method  provides  a 
more  reliable  measure  of  an  arm's  length 
result  than  any  other  unspecified 
method.  Whether  the  taxpayer's 
conclusion  was  reasonable  must  be 
determined  from  all  the  facts  and 
circxunstances.  The  factors  relevant  to 
this  conclusion  include  those  set  forth 
in  paragraph  (d)(2)(ii)  of  this  section. 

(C)  No  specified  method  applicable.  If 
the  transaction  is  of  a  type  for  which  no 
methods  are  specified  in  the  regulations 
under  section  482,  then  a  taxpayer  will 
be  considered  to  have  met  the 
unspecified  method  requirement  if  it 
selected  and  applied  an  unspecified 
method  in  a  reasonable  manner.  For 
purposes  of  this  paragraph  (d)(3)(ii)(C). 
a  taxpayer's  selection  and  application  is 
reasonable  if  the  taxpayer  reasonably 
concludes  that  the  method  (and  its 
application  of  that  method)  provided 
the  most  reliable  measure  of  an  arm's 
length  result  under  the  principles  of  the 
best  method  rule  in  §  1. 482-1  (c). 
However,  it  is  not  necessary  for  a 
taxpayer  to  conclude  that  the  selected 
method  provides  a  more  reliable 
measure  of  an  arm's  length  result  than 
any  other  unspecified  method.  Whether 
the  taxpayer's  conclusion  was 
reasonable  must  be  determined  fi-om  all 
the  facts  and  circumstances.  The  factors 
relevant  to  this  conclusion  include 
those  set  forth  in  paragraph  (d)(2)(ii)  of 
this  section. 

(iii)  •   *   * 

(C)  Tax  return  documentation.  If  the 
taxpayer  applies  an  unspecified  method, 
the  taxpayer  must  attach  a  statement  to 
a  timely  filed  U.S.  income  tax  return 
(with  extensions)  disclosing  the  use  of 
such  method  for  the  taxable  year  in 
which  the  method  is  applied.  Such 
statement  must  be  titled  "Disclosure  of 


use  of  unspecified  mrthod  required  by 
§1.6662-€T." 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  9.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Autkarity;  26  U.S.C.  7805. 

Par.  10.  Section  602.101tc)  is 
amencfed  by  removing  the  entry  for 
•'1.6662-6T.  .  .  .1545-1365"  from  the 
table  and  adding  the  entry  "1.6662- 
6T.  .  .  .1545-1426"  in  numerical  order 
to  the  table. 

Dated:  June  27,  1994. 
Margaret  NGtner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved: 

Leslie  Samuetk, 

AssistoBt  Secretary  ofthg  Treasurv  ( Taji 
Policy). 

IFR  Doc.  94-16357  Filed  7-5-94;  12:26  pmj 
BILUNG  CODE  4e3(M»t-ti 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certificatiofw  and  Exemptiofts  Under 
the  IntematkMial  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Nav7,  DOD. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLP£GS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  MITSCHER 
(DDG  57)  is  a  vessel  of  the  Navy  which. 
due  to  its  special  construction  and 
purpose?,  cannot  comply  fully  with 


Vessel 


USS  MITSCHER 
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use  of  luj^jedfied  m^hod  required  bv 
§1.6662-€T." 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  9.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Autherity:  26  U.S.C.  7805. 

Par.  10.  Sactioo  602.101(c)  is 
amended  by  renroving  the  entry  for 
••1.6662-6T.   .   .  .1545-1365"  from  the 
table  and  adding  the  entry  '•1.6662- 
6T.  .  .  .1545-1426"  in  numerical  order 
to  the  table. 

Dated:  June  27, 1994. 
Margaret  KGIner  Richardson, 
Commissioner  of  Interned  Rewtnue. 

Approved:   • 

Leslie  Samuek, 

AssistQBl  Secretary  of  the  Treasury  ( Tax 
Policy). 

IFR  Doc.  94-16357  Filed  7-5-94;  12:26  pmj 
BtLUNG  CODE  4e3»-<H-|i 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

CertificaeoTO  and  Exeroptiofts  Under 
the  Intemational  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
AmentJment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amraiding  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  renect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  MITSCHER 
(DDG  57)  is  a  vessel  of  the  Navy  which. 
due  to  its  special  constra£*ion  and 
purpos!?.  cannot  comply  fully  with 


Vessel 


certain  provisions  of  the  72  ODLREGS 
without  interfering  with  its  spiecial 
functions  as  a  naval  guided  missile 
destroyer.  The  intended  effect  of  this 
rule  is  to  warn  mariiiers  in  waters  where 
72  COLREGS  apply. 
EFFECTIVE  DATE:  June  24, 1994. 
FOR  FURTHER  INFORMATION  COffTACT: 
Captain  R.  R.  ROSSI,  JAGC.  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  Cknerai.  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number.  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  thai  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  MITSCHER  (DDG  57)  is  a  vessel  of 
the  Navy  whidi,  due  to  Its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  OXREGS:  Annex 
1,  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  hght 
in  the  forward  quarter  of  the  vessel  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights; 
Annex  I,  paragraph  2{f)(i)  pertaining  to 
placement  of  the  masthead  hght  or 
lights  above  and  clear  of  all  other  lights 
and  obstructions;  Ann^x  1,  paragraph 
3(c)  pertaining  to  placement  of  task 
lights  not  less  than  2  meters  from  the 
fore  and  aft  centerlirie  of  the  vessel  in 
the  athwartship  direction;  and  Rule 
21(a),  pertaining  to  the  masthead  light 
unbroken  ere  of  visibihty  over  an  arc  of 
the  horizon  of  225  degrees  aiod  visibility 
from  right  ahead  to  abaft  the  beam  of 
22.5  degrees,  without  interfering  with 
its  special  function  as  a  naval  vessel. 
The  Judge  Advocate  General  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Table  Five 


Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  pubhc  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  finding*  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  alSect  the  vessel's 
ability  to  perform  its  mihtary  functions. 

List  of  Subjects  in  32  CFR  Pari  706 

Marine  safety.  Navigation  (Water), 
and  Vessels. 

PART  70&— [AMENDED! 

Accordmgly.  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Antborily:  33  VSXl  1605. 

2.  Table  Four  of  706.2  is  amended  by: 
a.  Addii^  the  ioUowing  vessel  to 

Para^aph  13: 


Hohzonta 

(fstancefcom 

the  fore  arid 

Vessel 

Number 

aflcenlerline 

ollhe«»esse) 

in  the 

attiwartstiip 

direction 

USS 

DDG  57  

1.93rT>etes. 

MITSCHER.                          1 

b.  Adding  the  folknnring  vessel  to 
Paragraph  16: 


Vessel 

Nuntnr 

Obstruction 

angle  relative 
ship-s  head- 
ings 

USS 

MITSCHER. 

DDG  57 

94.51  thru 
111.15  de- 
Qiee. 

3.  Tabic  Five  of  706.2  is  amended  by 
adding  the  following  vessel: 


USS  MITSCHER 


Number 


DOG  57 


Masthead 

hqtTts  rx)t  over 

si  other  lights 

and  ctetruc- 

ttons.  Annex 

I.  sec.  2(0 


Foo»«rd 
masttiead 
light  not  in 

forward 

quartsi  dt 

ship. 

Anf>ex  I, 
sec.  3(a) 


After  mast- 
head igN 
less  than 
'>t  shcp's 
length  aft 
ot  lonward 
masthead 

t*eW- 

Annex  I. 
sec.  (3)(a) 


Percentage 

tiorizontal 

separation 

attained 


14.3 


Dated:  luoe  24, 19)4 

Approved: 
H.E.  Grant, 
Rear  Admiral,  JACC, 
Advocate  General. 
IFR  Doc.  94-16503  F 
BILUNG  CODE  381»-AE-4 
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LIBRARY  OF  CONJQRESS 

36  CFR  Part  704 
[Docket  No.  NFPB  94-1] 

National  Film  Preservation  Board;  1992 
and  1993  Films  Selected  for  Inclusion 
in  the  National  Filip  Registry 

agency:  National 
Board,  Library  of 
ACTION:  Final  rule. 


F  ilm  Preservation 
C  ongress. 


SUMMARY:  The  Libr  irian  of  Congress  is 
publishing  the  foUi  iwing  list  of  films 
selected  in  1992  ar  d  1993  for  inclusion 
in  the  National  Fih  a  Registry  in  the 
Library  of  Congres   pursuant  to  section 
203  of  the  National  Film  Preservation 
Act  of  1992.  2  U.S.  Z.  179a.  The  films  are 
published  to  noti^  the  public  of  the 
Librarian's  selectioi  of  twenty-five  films 
selected  in  each  of  these  years  deemed 
to  be  "culturally,  h  storically  or 
aesthetically  signif  cant"  in  accordance 
with  Congress'  mai  idate.  These  fifty  new 
films  join  the  sever  ty-five  films  already 
selected  for  inclusi  m  in  the  Registry 
under  the  1988  Acl .  The  Librarian's  goal 
in  administering  th  s  Act  is  to  promote 
the  preservation  of  all  genres  of  film, 
represented  by  the  diverse  list  of  films 
selected  for  inclusi  jn  in  the  Registry, 
and  to  generate  pullic  interest  in  film  as 
an  art  form  deser\'i  ig  of  preservation. 
Additionally,  an  ar  lendment  is  made  to 
delete  the  film-lab€  ling  guidelines  no 
longer  applicable  u  nder  the  1992  Act. 
EFFECTIVE  DATE:  Jul  ^  8,  1994. 
FOR  FURTHER  INFORI  lATIOH  CONTACT:  Eric 
Schwartz,  Counsel,  The  National  Film 
Preservation  Board  Library  of  Congress, 
Washington,  DC  20  540.  Telephone  (202) 
707-8350;  telefax  ( !02)  707-8366. 
SUPPLEMENTARY  INF  3RMATI0N:  On  August 
9, 1990  (55  FR  3251 17),  the  Librarian  of 
Congress  publishec  the  list  of  films  for 
1989  for  inclusion  n  the  National  Film 
Registry  in  the  Library  of  Congress.  On 
December  24, 1990  (55  FR  52844)  the 
Librarian  publishec  the  list  of  films  for 
1990.  On  Septemb€  r  30,  1991  (56  FR 
49413)  the  Librariai  pubHshed  the  list 
of  films  for  1991,  biinging  the  total  to 
seventy-five  films  s  elected  under  the 
1988  Act.  Today,  tl  e  Librarian 
publishes  the  fourt  i  and  fifth  lists  of 
films  for  inclusion  n  the  National  Film 
Registry — twenty-fi  ve  additional  films 


selected  in  each  year,  1992  and  1993, 
added  to  the  films  already  selected. 

In  1990,  the  Librarian  of  Congress 
issued  final  regulations  establishing 
criteria  for  the  selection  of  films  and 
procedures  for  public  participation  in 
the  selection  of  films  for  the  National 
Film  Registry  in  accordance  with 
section  3  of  Public  Law  100-446,  the 
National  Film  Preservation  Act  of  1988, 
2  U.S.C.  178b.  That  Act  expired  on 
September  27, 1991.  On  June  26, 1992, 
President  Bush  signed  into  law  the 
National  Film  Preservation  Act  of  1992, 
reauthorizing  the  National  Film 
Preservation  Act  for  an  additional  four 
years.  The  legislation  (section  203(b),  2 
U.S.C.  179a)  requires  the  Librarian  of 
Congress,  in  consultation  with  a  newly 
formed  National  Film  Preservation 
Board,  to  continue  selecting  up  to 
twenty-five  films  a  year  for  inclusion  in 
the  National  Film  Registry  established 
by  the  1988  Act.  However,  the  1992  Act 
made  some  changes  from  the  1988  Act 
in  the  criteria  used  to  select  films  for  the 
Registry.  Under  the  1992  Act,  films  will 
continue  to  be  selected  on  the  basis  of 
their  historical,  cultural,  or  aesthetic 
significance  and  they  must  be  at  least  10 
years  old.  However,  films  no  longer 
have  to  be  feature-length  nor  are  they 
required  to  have  had  a  theatrical  release 
in  order  to  be  included. 

The  new  broader  criteria  for  eligible 
films  allows  many  more  genres  of  film 
to  be  selected  for  inclusion  in  the 
National  Film  Registry.  In  addition,  the 
Librarian's  procedures  for  public 
participation  are  intended  to  allow  the 
public  the  greatest  flexibility  in 
nominating  films  for  inclusion.  This  is 
in  keeping  with  the  broad  goals  of  the 
Librarian  in  administering  the  National 
Film  Preservation  Act  to  promote  the 
preservation  of  the  broadest  diversity  of 
films  and  to  generate  public  interest  for 
this  cause. 

On  December  8. 1992  (57  FR  57979), 
the  Librarian  of  Congress  published  a 
notice  of  proposed  amended  criteria  for 
the  selection  of  films  in  the  National 
Film  Registry,  and  procedures  for 
allowing  the  general  public  to  make 
recommendations  to  the  Librarian  for 
the  selection  of  films.  The  proposed 
new  criteria  and  procedures  reflect 
changes  made  in  the  law  in  1992  from 
the  previous  1988  Act,  and  incorporate 
recommendations  made  by  the  National 
Film  Preservation  Board  at  its  meeting 
in  September  1992.  On  May  27, 1993 
(58  FR  30708),  the  Librarian  adopted  the 
final  regulations  (effective  July  12, 1993) 
setting  out  criteria  for  the  selection  of 
films  and  procedures  for  public 
participation.  In  accordance  with  those 
final  regulations,  the  following  fifty 


additional  films  are  added  to  the 
National  Film  Registry. 

The  1988  Act  required  the  labeling  of 
films  selected  for  inclusion  in  the 
National  Film  Registry  if  they  were 
colorized  or  materially  altered.  The 
labeling  requirements  were  deleted  by 
the  1992  Act  (section  213  and  214,  2 
U.S.C.  179  j  and  k)  for  the  films 
previously  selected  to  the  National  Film 
Registry  and  for  all  subsequent  films 
selected.  Therefore,  because  the  film 
labeling  guidelines  found  in  Subpart  B 
are  no  longer  applicable  for  any  of  the 
films  in  the  National  Film  Registry  this 
rule  removes  and  reserves  that  subpart. 

List  of  Subjects  in  36  CFR  Part  704 

Libraries,  Motion  pictures. 

Publication  of  1992  and  1993  Film 
Titles 

In  consideration  of  the  foregoing,  36 
CFR  Part  704  is  amended  in  the  manner 
set  forth  below. 

PART  704— NATIONAL  FILM 
REGISTRY  OF  THE  LIBRARY  OF 
CONGRESS 

1.  The  authority  citation  for  36  CFR 
part  704  is  revised  to  read  as  follows: 

Authority:  Public  Law  102-307, 106  Stat. 
267  (2  U.S.C.  179). 

Subpart  A — Films  Selected  for 
Inclusion  in  the  National  Film  Registry 

2.  In  subpart  A,  §  704.23  is  added  to 
read  as  follows: 

§  704.23    Films  Selected  for  Inclusion  in  the 
National  Film  Registry  in  the  Library  of 
Congress  for  1992. 

(a)  The  Librarian  of  Congress,  Dr. 
James  H.  Billington,  after  consultation 
with  the  National  Film  Preservation 
Board,  registers  these  films  in  the 
National  Film  Registry  within  the 
Library  of  Congress  for  1992: 

1.  Adam's  Rib  (1949) 

2.  Annie  Hall  (1977) 

3.  The  Bank  Dick  (1940) 

4.  Big  Business  (1929) 

5.  The  Big  Parade  (1925) 

6.  The  Birth  of  a  Nation  (1915) 

7.  Bonnie  and  Clyde  (1967) 

8.  Carmen  Jones  (1954) 

9.  Castro  Street  (1966) 

10.  Detour  (1946) 

11.  Dog  Star  Man  (1964) 

12.  Double  Indemnity  (1944) 

13.  Footlight  Parade  (1933) 

14.  The  Gold  Rush  (1925) 

15.  Letter  From  an  Unknown  Woman  (1948) 

16.  Morocco  (1930) 

17.  Nashville  (1975) 

18.  The  Night  of  the  Hunter  (1955) 

19.  Paths  of  Glory  (1957) 

20.  Psycho  (1960) 

21.  Ride  the  High  CounUy  (1962) 

22.  Salesman  (1969) 


23.  Sah  of  the  Earth  (1954) 
.  24.  What's  Opera,  Doc?  (1957) 
25.  Within  Our  Gates  (1920) 

(b)  In  keeping  with  section  206(a)  of 
the  Act,  2  U.S.C.  179d{a),  the  Librarian 
shall  endeavor  to  obtain  an  archival 
quality  copy  for  each  of  these  twenty- 
five  films  for  the  National  Film  Registry 
Collection  of  the  Library  of  Congress. 

3.  In  subpart  A,  §  704.24  is  added  to 
read  as  follows: 

§  704.24    Films  Selected  for  Inclusion  In  the 
National  Film  Registry  in  the  Library  of 
Congress  for  1993. 

(a)  The  Librarian  of  Congress,  Dr. 
James  H.  Billington,  after  consultation 
with  the  National  Film  Preservation 
Board,  registers  these  films  in  the 
National  Film  Registry  within  the 
Library  of  Congress  for  1993: 

1.  An  American  in  Paris  (1951) 

2.  Badlands  (1973) 

3.  The  Black  Pirate  (1926) 

4.  Blade  Runner  (1982) 

5.  Cat  People  (1942) 

6.  The  Cheat  (1915) 

7.  Chulas  Fronteras  (1976) 

8.  Eaux  D'Arfifice  (1953) 

9.  The  Godfather,  Part  II  (1974) 

10.  His  Girl  Friday  (1940) 

11.  It  Happened  One  Night  (1934) 

12.  Lassie  Come  Home  (1943) 

13.  Magical  Maestro  (1952) 

14.  March  of  Time;  Inside  Nazi  Germany — 
1938(1938) 

15.  A  Night  at  the  Opera  (1935) 

16.  Nothing  But  a  Man  (1964) 

17.  One  Flew  Over  the  Cuckoo's  Nest  (1975) 

18.  Point  of  Order  (1964) 

19.  Shadows  (1959) 

20.  Shane  (1953) 

21.  Sweet  Smell  of  Success  (1957) 

22.  Touch  of  Evil  (1958) 

23.  Where  Are  My  Children?  (1916) 

24.  The  Wind  (1928) 

25.  Yankee  Doodle  Dandy  (1942) 

(b)  In  keeping  with  section  206(a)  of 
the  Act,  2  U.S.C.  179d(a),  the  Librarian 
shall  endeavor  to  obtain  an  archival 
quality  copy  for  each  of  these  twenty- 
five  films  for  the  National  Film  Registry 
Collection  of  the  Library  of  Congress. 

4.  For  the  reasons  outlined  in  the 
Supplementary  Information,  subpart  B 
consisting  of  §  704.30  is  removed  and 
reserved. 

Dated:  June  30.  1994. 

Approved  by: 
James  H.  Billington, 
The  Librarian  of  Congress. 
IFR  Doc.  94-16510  Filed  7-7-94;  8:45  ami 
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23.  Salt  of  the  Earth  (1954) 

24.  What's  Opera,  Doc?  (1957) 

25.  Within  Our  Gates  (1920) 

(b)  In  keeping  with  section  206(a)  of 
the  Act,  2  U.S.C.  179d{a),  the  Librarian 
shall  endeavor  to  obtain  an  archival 
quality  copy  for  each  of  these  twenty- 
five  films  for  the  National  Film  Registry 
Collection  of  the  Library  of  Congress. 

3.  In  subpart  A,  §  704.24  is  added  to 
read  as  follows: 

§  704.24    Films  Selected  for  Inclusion  in  the 
National  Film  Registry  in  the  Library  of 
Congress  for  1993. 

(a)  The  Librarian  of  Congress,  Dr. 
James  H.  Billington,  after  consultation 
with  the  National  Film  Preservation 
Board,  registers  these  films  in  the 
National  Film  Registry  within  the 
Library  of  Congress  for  1993: 

1.  An  American  in  Paris  (1951) 

2.  Badlands  (1973) 

3.  The  Black  Pirate  (1926) 

4.  Blade  Runner  (1982) 

5.  Cat  People  (1942) 

6.  The  Cheat  (1915) 

7.  Chulas  Fronteras  (1976) 

8.  Eaux  D'Artifice  (1953) 

9.  The  Godfather,  Part  II  (1974) 

10.  His  Girl  Friday  (1940) 

11.  It  Happened  One  Night  (1934) 

12.  Lassie  Come  Home  (1943) 

13.  Magical  Maestro  (1952) 

14.  March  of  Time;  Inside  Nazi  Germany — 
1938(1938) 

15.  A  Night  at  the  Opera  (1935) 

16.  Nothing  But  a  Man  (1964) 

17.  One  Flew  Over  the  Cuckoo's  Nest  (1975) 

18.  Point  of  Order  (1964) 

19.  Shadows  (1959) 

20.  Shane  (1953) 

21.  Sweet  Smell  of  Success  (1957) 

22.  Touch  of  Evil  (1958) 

23.  Where  Are  My  Children?  (1916) 

24.  The  Wind  (1928) 

25.  Yankee  Doodle  Dandy  (1942) 

(b)  In  keeping  with  section  206(a)  of 
the  Act,  2  U.S.C.  179d(a),  the  Librarian 
shall  endeavor  to  obtain  an  archival 
quality  copy  for  each  of  these  twenty- 
five  films  for  the  National  Film  Registry 
Collection  of  the  Library  of  Congress. 

4.  For  the  reasons  outlined  in  the 
Supplementary  Information,  subpart  B 
consisting  of  §  704.30  is  removed  and 
reserved. 

Dated:  June  30. 1994. 

Approved  by: 
James  H.  Billington, 
The  Librarian  of  Congress. 
|FR  Doc.  94-16510  Filed  7-7-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[C031-1-6511;  FRL-6008-71 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Colorado;  Emission  Controls  for 
Alfalfa  Dehydrators 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  In  this  document,  EPA  is 
approving  a  revision  to  the  Colorado 
State  Implementation  Plan  (SIP)  which 
was  submitted  by  the  Governor  of 
Colorado  on  May  6, 1993.  The  Governor 
requested  that  Colorado  Regulation  No. 
5,  which  contained  emission  control 
regulations  for  alfalfa  dehydration  plant 
drum  facilities  that  had  begun  operation 
prior  to  December  31,  1984,  be  removed 
from  the  Federally-approved  SIP.  The 
State  made  this  request  piusuant  to  the 
repeal  of  Regulation  No.  5  from  the  State 
air  quality  regulations,  which  was 
mandated  by  amendments  to  the  State's 
laws  relating  to  the  regulation  of 
agricultural  sources  of  air  pollution. 
EPA  is  approving  this  revision  because 
the  State  provided  a  modeling 
demonstration  which  showed  that  the 
removal  of  the  emission  limitations  in 
Regulation  No.  5  from  the  SIP  would  not 
interfere  with  attainment  or 
maintenance  of  the  PM-10  National 
Ambient  Air  Quality  Standards 
(NAAQS). 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  August  8, 1994. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations:  Air  Programs  Branch.  U.S. 
Environmental  Protection  Agency. 
Region  VIII.  999  18th  Street,  suite  500. 
Denver,  Colorado  80202-2466;  an.d  Air 
Pollution  Control  Division,  Colorado 
Department  of  Health.  4300  Cherry 
Creek  Drive  South.  Denver,  Colorado 
80222-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  8ART-AP.  U.S. 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  suite  500. 
Denver,  Colorado  80202-2466.  (303) 
293-1765. 

SUPPLEMENTARY  INFORMATION: 

In  1992.  the  Colorado  Air  Pollution 
Prevention  and  Control  Act  was  signed 
into  law.  This  State  Act  significantly 
revised  the  previously-existing  Colorado 
statutory  provisions  relating  to  air 


quality,  including  the  regulation  of 
agricultural  sources  of  air  pollution. 
Specifically.  Section  25-7-109(8)  of  the 
Colorado  Revised  Statutes  states  that  the 
State  ".  .     shall  not  regulate  emissions 
from  agricultural  production  such  as 
farming,  seasonal  crop  drying,  animal 
feeding,  and  pesticide  application  . 
unless  such  a  source  is  otherwise 
required  to  meet  Federal  requirements 
(e.g..  construction  or  operating  permits, 
new  source  performance  standards, 
etc.).  Colorado's  Regulation  No.  5 
contained  emission  control  regulations 
for  existing  alfalfa  dehydration  plant 
drum  facilities,  which  fall  under  the 
category  of  seasonal  crop  drying. 
Because  the  State  Air  Quality  Control 
Commission  is  now  prohibited  from 
regulating  air  pollution  emissions  from 
sources  such  as  seasonal  crop  drying, 
the  State  repealed  Colorado  Regulation 
No.  5  and,  in  a  May  6,  1993  SIP 
submittal,  requested  that  it  be  removed 
from  the  Federally-approved  SIP. 

Section  110(1)  of  the  Clean  Air  Act 
(Act),  as  amended,  prohibits  EPA  from 
approving  a  revision  to  the  SIP  "if  the 
revision  would  interfere  with  any 
applicable  requirement  concerning 
attainment  and  reasonable  further 
progress  ...  or  any  other  applicable 
requirement  of  [the  Clean  Air  Act]."  ' 
Thus,  in  order  for  EPA  to  approve  a 
revision  to  a  State's  SIP,  especially  one 
which  weakens  or  eliminates  an  existing 
emission  limitation,  EPA  must  ensure 
that  the  revision  will  not  interfere  with 
attairunent  or  maintenance  of  the 
NAAQS. 

In  an  April  21.  1994  Federal  Register 
notice.  EPA  proposed  to  find  that  the 
State  had  adequately  demonstrated  thai 
the  repeal  of  Regulation  No.  5  from  the 
SIP  would  not  interfere  with  attainment 
or  maintenance  of  the  NAAQS. 
Consequently,  EPA  proposed  to  approve 
the  revision  to  the  Colorado  SIP  (See  59 
FR  18988-18990.)  In  thai  proposed 
rulemaking  action  and  related  Technical 
Support  Document  (TSD),  EPA 
described  in  detail  its  interpretations  of 
the  Act  and  its  rationale  for  proposing 
to  approve  the  revision  repealing 
Regulation  No.  5  from  the  SIP.  EPA 
requested  public  comments  on  all 
aspects  of  that  proposed  rulemaking  (see 
59  FR  18990).  No  comments  were 
received  on  the  proposed  rulemaking. 

This  Action 

In  this  action,  EPA  is  finahzing  its 
approval  of  the  revision  to  the  Colorado 
SEP  which  was  submitted  by  the 
Governor  on  May  6. 1993.  As  discussed 
in  EPA's  April  21,  1994  notice  of 


'  The  Clean  Air  Act  ("the  Act ")  is  codified  in  ihp 
U.S.  Code  at  42  U.S.C.  sections  7401.  er  .<»^ 
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proposed  approval  and  related  TSD, 
EPA  believes  the  Slate  adequately 
demonstrated  that  tjhe  repeal  of  the 
emission  limitations  regarding  alfalfa 
dehydratofs  in  Regulation  No.  5  will  not 
interfere  with  attai»ment  or 
maintenance  of  thejNAAQS.  The 
approval  thus  lemoves  Colorado 
Regulation  ^4o.  5,  which  contained 
provisioas  regulating  existing  alfalfa 
debydrators.  from  the  Federally- 
approved  SIP.^  Forifurther  information^ 
on  the  State's  deou^tration  and  EPA's 
rationale  for  approving  this  SIP  revision, 
please  refer  to  the  April  21. 1994  notice 
of  proposed  rulemaking  (59  FR  18988- 
18990)  and  the  TSl|  accompanying  this 
action. 

Nothing  in  this  action  should  be 
construed  as  permiiting  or  allowing  or 
establishing  a  prec^ent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economit.  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Final  Action 


akes  final  the  action 
1.1994  (59  FR 

where  in  this  final 

no  public 
oposed  action.  As  a 
ional  Administrator 
action  from  Table  2 


This  document 
proposed  on  April 
18988).  As  noted  e 
action.  EPA  receiv 
comments  on  the 
direct  result,  the  Ri 
has  reclassified  thi 
to  Table  3  under  thfe  processing 
procedures  establis  led  at  54  FR  2214. 
January  19. 1989. 

This  action  has  b  jen  classified  as  a 
Table  3  action  by  tl  e  Regional 
Administrator  und(  ir  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (51  FR  2214-2225).  as 
revised  by  an  Octol»er  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  A(  Iministrator  for  Air 
and  Riadiation.  The  OMB  has  e.xempted 
this  regulatory  action  from  Executive 
Order  12866  reviev  . 

Under  section  30  7(b)(  1 )  of  the  Clean 
Air  Act.  petitions  f(  ir  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  App  eals  for  the 
appropriate  circuit  3y  September  6. 
1994.  Fihng  a  petit  on  for 
reconsideration  by  he  Administrator  of 
this  final  rule  does  not  affect  the  finahty 
of  this  rule  for  the  j  lurposes  of  judicial 
review  nor  does  it  ( xtend  the  time 
within  which  a  pet  tion  for  judicial 
review  may  be  filec .  and  shall  not 
postpone  the  effect  veness  of  such  rule 


'  Note  that  the  aew  construction  or  modification 
of  alfal&  dehydration  pl^nt  drum  fiacililies  will 
continue  ts  be  regulMediinder  the  State's 
prev-ention  of  significant  deterioration  (PSD)  and 


new  soutce  nvisw  (N&& 


included  ia  Colorado  Ban  |ulation  No.  3. 


provisions,  which  aie 


or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Environmental  protection. 
Hydrocarbons.  hitergovemmentaJ 
relations.  Lead.  Nitrogen  dioxide. 
Ozone.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides,  Volatile  organic  compounds. 

Dated:  fune  22, 1994. 
Jack  McGraw,     | 
Regional  Administrator 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows:  j 

PART  52-{AMENOED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  G — Colorado 

2.  Section  52.320  is  amended  by 
revising  paragraphs  (c)(32)  and  (c)(38)  to 
read  as  follows: 

§  52.320    identification  ot  Plan. 


(c).»  •  • 

(32)  Revisions  to  Air  Pollution 
Control  CDmmission  Regulation  No.  1 , 
section  II.A.6  and  III.C.2  (a)  and  (b). 
submitted  by  the  Governor  on  April  9. 
1985. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Air  Pollution  Control 
Commissicm  Regulation  No.  1, 
"Emission  Control  Regulation  for 
Particulates,  Smokes,  and  Sulfur  Oxides 
for  the  State  of  Colorado,"  sections 
II.A.6  and  ni.C.2  (a)  and  (b).  effective 
March'2,  1985. 
***** 

(38)  Revisions  to  Regulation  1  to 
control  emissions  from  alfalfa 
debydrators  were  submitted  by  the 
Governor  on  July  29.  1987. 

(i)  Incorporation  by  reference. 

(A)  Section  ILA.6  and  introductory 
text  of  Section  III.C.2.a  of  Regulation  1 
adopted  by  the  Colorado  Air  Quality 
Control  Commission  on  January  15. 
1987.  effective  on  N4arch  2. 1987. 

[FR  Doc.  94-16504  FHed  7-7-94;  8:45  am] 
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40  CFR  Part  52 
[UT3-1-5452.  FRL-5003-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plan;  Utah; 
Revision  to  the  State  Implementation 
Plan  Addressing  PMio  for  Salt  Lake 
and  Utah  County 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  In  this  action,  EPA  is 
approving  the  State  Implementation 
Plan  (SIP)  submitted  by  the  State  of 
Utah  for  the  purpose  of  bringing  about 
the  attainment  of  the  national  ambient 
air  quaUty  standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMio).  The  SIP  was 
submitted  by  the  Governor  of  Utah  to 
satisfy  certain  Federal  requirements  for 
an  approvable  nonattainment  area  PMio 
SIP  for  Utah  and  Salt  Lake  Counties. 

EPA  is  also  approving  revisions  to  the 
State-wide  SIP,  chapters  1  through  7 
and  10  through  15,  which  were 
submitted  by  the  Utah  Air  Quality 
Division  Director  as  a  supplement  to  the 
Governor's  submittal.  The  State-wide 
revisions  pertain  to  air  program 
elements  necessary  to  implement 
control  strategies  to  assure  attainment 
and  maintenance  of  the  NAAQS,  such 
as  resources,  emergency  episodes, 
monitoring  program,  legislative 
authority,  public  notification,  etc. 

The  Utah  Air  Conservation 
Regulations  (UACR)  have  been  revised 
numerous  times  since  the  early  1970's. 
The  regulations  have  been  renumbered 
and  new  requirements  added.  EPA  is, 
therefore,  approving  the  State  request  to 
replace,  in  its  entirety,  the  existing 
UACR  with  that  which  was  submitted 
on  November  15, 1991. 

EFFECTIVE  DATET  Effective  on  August  8. 
1994. 

ADDRESSES:  Copies  of  the  State's 
submittal  uid  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
U.  S.  Environmental  Protection  Agency 
Region  VIII.  Air  Programs  Branch.  999 
18th  Street,  suite  500,  Denver.  Colorado 
80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 

Hanley  at  (303)  293-1760. 


SUPPLEMENTARY  INFORMATION: 
1.  Background 

A.  Utah  PMio  Statutory  and  Regulatory 
Historj' 

1.  1977  Clean  Air  Act  (CAA) 
Requirements:  Revision  and 
Implementation  of  PMio  NAAQS 

The  CAA  requires  EPA  to  periodically 
review  and,  if  appropriate,  revise  the 
criteria  on  which  the  NAAQS  for  each 
air  pollutant  are  based,  as  well  as  revise 
the  NAAQS  themselves.  On  July  1, 1987 
(52  FR  24634),  EPA  finalized  its 
decision  to  revise  the  particulate  matter 
NAAQS  from  "total  suspended 
particulate"  (TSP)  to  particles  vdth  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio). 
To  implement  the  new  particulate 
matter  NAAQS,  all  areas  in  the  country 
were  divided  into  three  groups,  based 
on  the  probability  that  each  area  would 
violate  the  new  PMio  NAAQS.  "Group 
I"  areas  were  those  areas  having 
violated  the  PM'o  NAAQS  or  having  air 
quality  data  showing  a  high  (greater 
than  95%)  probabifity  of  violating  the 
NAAQS.  These  areas  required 
substantial  SIP  adjustment;  "Group  11" 
areas  were  those  areas  estimated  at 
having  20-95%  probability  of  violating 
the  PMio  NAAQS  and  needing  less 
adjustment  to  their  existing  SIPs. 
"Group  III"  areas  were  those  areas 
estimated  as  having  less  than  20% 
probability  of  violating  the  PMio 
NAAQS  and,  therefore,  only  needing 
SIP  adjustment  as  required  under  the 
preconstruction  review  program.  See  52 
FR  24672  and  52  FR  24679-82  (July  1, 
1987). 

In  the  State  of  Utah,  Salt  Lake  and 
Utah  Counties  were  identified  by  EPA 
as  Group  I  areas.  The  rest  of  the  State 
was  classified  as  Group  III  (52  FR  29383, 
August  7,  1987).  The  State,  therefore, 
under  section  110(a)(1)  of  the  CAA  then 
in  effect,  was  required  to  submit  a  PM|o 
SIP  by  April  1988.  On  November  15. 
1990,  the  President  signed  into  law 
revisions  to  the  CAA  (Public  Law  No. 
101-549,  104  Stat.  2399).  All  former 
"Group  I"  areas  and  certain  other  areas 
were  designated  nonattainment  for  PM.o 
and  classified  as  moderate  by  operation 
of  law  upon  enactment  of  the  1990 
Amendments.  See  Section  107(d)(4)(B) 
andl88(a)ofthe  Act.  Thus,  Utah  and  ' 
Salt  Lake  Counties  became  moderate 
PMio  nonattainment  areas  (56  FR  56694, 
56840,  November  6,  1991)  and  were 
subject  to  the  associated  moderate  PMio 
nonattainment  area  SIP  requirements. 

2.  Citizen  Lawsuit 

In  1989,  a  lawsuit  [Preservation 
Counsel  V.  Reilly,  Civil  Action  No.  89- 
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SUPPLEMENTARY  INFORMATION: 
1.  Background 

A.  Utah  PM|o  Statutory  and  Regulatory 
Histoiy 

1.  1977  Clean  Air  Act  (CAA) 
Requirements:  Revision  and 
Implementation  of  PMio  NAAQS 

The  CAA  requires  EPA  to  periodically 
review  and,  if  appropriate,  revise  the 
criteria  on  which  the  NAAQS  for  each 
air  pollutant  are  based,  as  well  as  revise 
the  NAAQS  themselves.  On  July  1, 1987 
(52  FR  24634),  EPA  finalized  its 
decision  to  revise  the  particulate  matter 
NAAQS  from  "total  suspended 
particulate"  (TSP)  to  particles  vdth  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio). 
To  implement  the  new  particulate 
matter  NAAQS,  all  areas  in  the  country 
were  divided  into  three  groups,  based 
on  the  probability  that  each  area  would 
violate  the  new  PMio  NAAQS.  "Group 
I"  areas  were  those  areas  having 
violated  the  PM'o  NAAQS  or  having  air 
quality  data  showing  a  high  (greater 
than  95%)  probabihty  of  violating  the 
NAAQS.  These  areas  required 
substantial  SIP  adjustment.  "Group  11" 
areas  were  those  areas  estimated  at 
having  20-95%  probability  of  violating 
the  PMio  NAAQS  and  needing  less 
adjustment  to  their  existing  SIPs. 
"Group  III"  areas  were  those  areas 
estimated  as  having  less  than  20% 
probability  of  violating  the  PMio 
NAAQS  and,  therefore,  only  needing 
SIP  adjustment  as  required  under  the 
preconstruction  review  program.  See  52 
FR  24672  and  52  FR  24679-82  (July  1. 
1987). 

In  the  State  of  Utah,  Salt  Lake  and 
Utah  Counties  were  identified  by  EPA 
as  Group  I  areas.  The  rest  of  the  State 
was  claFsified  as  Group  III  (52  FR  29383, 
August  7, 1987).  The  State,  therefore, 
under  section  110(a)(1)  of  the  CAA  then 
in  effect,  was  required  to  submit  a  PM|o 
SIP  by  April  1988.  On  November  15, 
1990,  the  President  signed  into  law 
revisions  to  the  CAA  (Public  Law  No. 
101-549,  104  Stat.  2399).  All  former 
"Group  I"  areas  and  certain  other  areas 
were  designated  nonattainment  for  PMm 
and  classified  as  moderate  by  operation 
of  law  upon  enactment  of  the  1990 
Amendments.  See  Section  107(d)(4)(B) 
and  188(a)  ofthe  Act.  Thus,  Utah  and  ' 
Salt  Lake  Counties  became  moderate 
PMio  nonattainment  areas  (56  FR  56694. 
56840,  November  6,  1991)  and  were 
subject  to  the  associated  moderate  PMio 
nonattainment  area  SIP  requirements. 

2.  Citizen  Lawsuit 

In  1989,  a  lawsuit  (Preservation 
Counsel  v.  Reilly,  Civil  Action  No.  89- 


C-262-G.  (D.  Utah))  was  filed  by  the 
Preservation  Council,  Utah  Environment 
Center  and  the  Utah  Valley  Citizens  for 
Clean  Air  against  EPA.  The  plaintiffs 
claimed  that,  because  the  State  had 
failed  to  submit  a  PM,o  SIP  within  the 
timeframe  provided  under  the  CAA  that 
provided  for  attainment  of  the  PMm 
NAAQS.  the  duty  to  issue  such  a  plan 
for  Utah  had  devolved  to  EPA  and  that 
EPA  was  required  to  issue  a  plan  for 
Utah  pursuant  to  Section  110(c)(1)  of 
the  CAA  then  in  effect. 

A  settlement  agreement  was  signed  by 
the  parties  in  January  1990,  which 
called  for  submittal  of  a  SIP  for  Utah 
County  and  Salt  Lake  County  and  EPA 
approval,  or  EPA  promulgation  of  a 
Federal  Implementation  Plan  (FIP)  for 
these  counties,  if  necessary,  signed  by 
the  EPA  Administrator  by  December  31, 
1991.  The  settlement  allowed  the  State 
to  maintain  the  SIP  development  lead, 
but  placed  significant  emphasis  on 
EPA's  involvement  and  technical 
oversight. 

The  Utah  County  area  plan  was 
adopted  in  September  1990  and 
submitted  to  EPA  in  October  1990.  The 
Salt  Lake  Coimty  area  plan  was  adopted 
in  June  1991,  and  submitted  to  EPA  in 
November  1991.  EPA's  agreement  as  to 
the  appropriateness  of  developing 
separate  plans  for  the  two  area  plans 
was  based  on  its  review  of  the  various 
complex  source  contributions  in  these 
areas,  the  effort  by  the  State  to  address 
the  issues  in  an  equitable  and  timely 
manner  (numerous  scoping  and  public 
hearings  were  held  to  obtain  interested 
parties'  comments),  and  the  different 
areas'  design  values. 

The  State  did  consider  control 
strategies  for  area  and  mobile  sources 
which  were  common  to  both  counties. 
The  Utah  County  plan,  therefore,  was 
modified  in  June  1991  to  be  consistent 
with  the  Salt  Lake  County  plan  and 
resubmitted  with  the  Salt  Lake  County 
plan  in  November  1991.  The  parties 
voluntarily  stipulated  to  dismissal  of  the 
lawsuit  (agreeing  to  vacate  the 
Settlement  Agreement  and  dismiss  the 
complaint)  in  August  1991. 

B.  Moderate  PMio  Nonattainment  Area 
SIP  Requirements 

The  air  quality  planning  requirements 
for  moderate  PMio  nonattainment  areas 
are  set  out  in  title  I  of  the  Act.  The  EPA 
issued  a  "General  Preamble"  describing 
EPA's  prehminary  views  on  how  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  title  I  of  the  Act, 
including  those  State  submittals 
containing  moderate  PMio 
nonattainment  area  SIP  requirements. 
(See  57  FR  13498  (April  16,  1992)  and 
57  FR  18070  (April  28,  1992).)  Today  s 


final  approval  rulemaking  action  will 
apply  EPA's  interpretations  to  the  Utah 
PMio  SIP. 

Part  D  of  title  I  contains  the 
provisions  applicable  to  nonattainment 
areas.  Moderate  PMio  nonattainment    • 
areas  must  meet  the  applicable 
requirements  set  out  in  Subparts  1  and 
4  of  Part  D.  Subpart  1  contains 
provisions  generally  applicable  to  all 
nonattainment  areas  and  Subpart  4 
contains  provisions  specifically 
applicable  to  PMio  nonattainment  areas. 
At  times,  Subparts  1  and  4  overlap  or 
conflict.  The  EPA  has  attempted  to 
clarify  the  relationship  among  these 
various  provisions  in  the  General 
Preamble  and,  as  appropriate,  in  todavs 
notice. 

Those  States  containing  initial 
moderate  PMm  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by- 
November  15,  1991: 

1.  A  comprehensive,  accurate,  current 
inventory  of  actual  emissions  which 
provides  a  sufficient  basis  for 
determining  the  adequacy  of  the 
attainment  demonstration; 

2.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  to  be 
implemented  no  later  than  December 
10, 1993; 

3.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable,  but  no  later  than 
December  31,  1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

4.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  by 
December  31,  1994;  and 

5.  Provisions  to  assure  that  control 
requirements  applicable  to  major 
stationary  sources  of  PMio  also  apply  to 
major  stationary  sources  of  P.M  ,0 
precursors,  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area.  See  Sections  1 72(c). 
188,  and  189  ofthe  Act. 

Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PMio  by  June  30,  1992.  (See  Section 
189(a).)  Such  States  also  must  submit 
contingency  measures  by  November  15. 
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1993.  which  becomd  effective  without 
further  action  by  th0  State  or  EPA,  upon 
a  determination  by  ftPA  that  the  area 
has  failed  to  achieva  RFP  or  to  attain  the 
PM40  NAAQS  by  thi  applicable 
statutory  deadline  of  I)ecember  1994. 
(See  Section  172(c)(p)  and  57  FR  13543- 
13544.) 

II.  Today's  Action 

Section  llO(k)  of  fee  Act  sets  out 
provisions  goveminC  EPA's  review  of 
SIP  submittals.  (Seej57  FR  13565- 
13566.)  In  this  actioii.  EPA  is  approving 
the  Utah  PMio  plan  revision  submitted 
to  EPA  in  a  letter  dated  November  15. 
1991.  This  submittal  was  intended  to 
satisfy  those  moderate  PMio 
nonattainment  area  SIP  requirements 
due  November  15.  IpQl.  EPA  proposed 
to  approve  the  subinittal  on  December 
18, 1992.  57  FR  60149.  Comments  were 
received  from  Geneva  Steel  and 
Kennecott  Utah  Copper  Coiporation. 
EPA's  response  to  thiBse  comments  are 
discussed  below  in  HI.  Public  Comment. 

A.  Regulatory  Discussion 
1  Procedural  Backgi-ound 

The  Act  requires  I  Itates  to  observe 
certain  procedural  r  squirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  he  Act  provides 
that  each  implemen  aUon  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  noti  ce  and  public 
hearing.  (Also.  Section  172(c)(7)  of  the 
Act  requires  that  pk  n  provisions  for 
nonattainment  areas  meet  the  applicable 
provisions  of  Sectio  1 110(a)(2).)  Section 
110(1)  of  the  Act  similarly  provides  that 
each  revision  to  an  implementation  plan 
submitted  by  a  State  imder  the  Act  must 
be  adopted  by  such  State  after 
reasonable  notice  ar  d  public  hearing. 
Utah  held  several  pi  iblic  hearings  after 
reasonable  notice,  e'  raiuated  the  hearing 
comments,  made  ch  mges  to  the  SIPs 
and  regidations  as  n  seded.  and  provided 
EPA  with  document  ation  of  this 
process.  The  state  di  )cumentation  can  be 
found  in  the  State's  Technical  Support 
Document  (TSD).  Evaluation  of  the  PMio 
SIPs  Compliance  wiih  40  CFR  51. 
Appendix  V  Requirements. 

Tlie  EPA  also  mus  t  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  fi  irther  EPA  review 
and  action.  (See  Sec  lion  110(k)(l)  and 
57  FR  13365.)  The  EPA's  completeness 
criteria  for  SIP  subiqittals  are  set  out  at 
ndixV  (1992).  The 
completeness 
n  60  davs  of 


40  CFR  Part  51.  Ap 
EPA  attempts  to  m 
determinations  w 


receiving  a  sabmisskin.  However,  a 


submittal  is  deemed 
operation  ol  law  if  a 


complete  by 
completeness 


determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission. 

The  Utah  PMio  SIP  revision  was 
reviewed  by  EPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  Part  51. 
Appendix  V  (1992).  The  submittal  was 
found  to  be  complete,  and  a  letter  dated 
January  19, 1992,  was  forwarded  to  the 
Governor  indicating  the  completeness  of 
the  submittal  and  the  next  steps  to  be 
taken  in  the  review  process. 

The  reader  is  referred  to  the  Federal 
Register  dated  December  18.  1992.  57 
FR  60149,  for  the  detailed  discussion  on 
the  Utah  PMio  SIP  and  corresponding 
regulatory  requirements.  In  summary, 
the  Utah  PMio  SIP  must  address  various 
elements  such  as:  emissions  inventory. 
RACM  (including  RACT). 
demonstration  of  attainment,  PMio 
precursors,  quantitative  milestones  and 
reasonable  further  progress  (RFP).  and 
enforceability  issues. 

C.  The  Utah  PM,o  SIP 
I.Utah  County 

The  Utah  County  area  has  three 
monitoring  sites,  each  of  which 
recorded  violations  of  the  PMio  NAAQS. 
The  Lindon  site  had  666  total  number 
of  days  of  available  data;  the  second 
highest  value  is  254  ^g/m^.  measured  in 
February  1989.  The  North  Provo  site 
had  226  days  of  available  data;  the  first 
high  is  191  \tg/m^  measured  in  January 
1988.  The  West  Orem  site  had  339  days 
of  available  data;  the  first  high  is  263  ^g/ 
m'.  These  high/second  high  days 
represent  the  design  value  for  these 
sites;  they  were  determined  using  the 
"look-up  table."  Table  6-1.  in  the  PMio 
SIP  Development  Guideline  document 
(EPA— 45Q/2-86-001). 

The  Utah  County  monitoring  network 
recorded  adilitional  data  other  than 
those  stated  above.  However,  to  ensure 
that  each  season  of  the  year  is 
represented  by  the  data  used  in 
determining  the  design  value.  EPA 
requires  the  use  of  a  complete  discrete 
12-month  data  set,  or  sets  which  are 
multiples  of  12-month  periods.  The  use 
of  the  most  recent  data  sets  which 
represents  the  area  is  also  encouraged. 

The  Utah  County  area  had  a  unique 
data  base  involving  the  operation- 
shutdown-startup  of  Geneva  Steel.  The 
steel  mill  was  down  for  the  period 
August  1986  to  September  1987.  Data 
comparison  showed  the  faciUty  as  a 
major  contributor  to  the  PMio  violations. 
The  days  of  violations,  the  average 
winter  concentration,  and  average  iron 
content  on  the  filters  were  significantly 
greater  during  the  operatzon  of  the 
facility  than  during  the  down  period. 


EPA  recommends  the  use  of  certain 
methods  to  demonstrate  whether  a  plan 
will  provide  for  timely  attainment  (57 
FR  13538-39).  Dispersion  and  receptor   • 
modeUng  are  among  the  recommended 
methods  and  these  methods  were 
initially  used  by  the  State  to  define  the 
design  value(s)  and  control  strategies. 

Within  the  time  constraints  in 
meeting  the  settlement  agreement 
imposed  deadlines  to  complete  a  SIP, 
there  were  extensive  reanalyses  of  the    - 
monitoring  network,  Chemical  Mass 
Balance  (CMB)  filters,  and  the  emission 
inventory  (CMB  is  a  receptor  modeling 
effort  which  can  be  used  to  define  PMio 
emissions).  EPA  determined  that,  with 
the  information  available  from  the 
detailed  emission  inventory  (supported 
by  a  micro  inventory)  and  CMB 
analyses,  the  SIP  would  not  result  in 
additional  or  different  control  strategies 
if  there  was  sufficient  time  to  nm  a 
dispersion  modeling  analysis,  adjusting 
for  the  concerns  regarding  stagnation 
and  secondary  contributions. 

As  indicated  in  the  General  Preamble. 
57  FR  13539.  EPA  has  developed  a 
supplemental  attainment  demonstration 
pohcy  that  applies  to  the  initial 
moderate  PMio  nonattainment  areas.  See 
"PMio  SIP  Attainment  Demonstration 
Pohcy  for  Initial  Moderate 
Nonattairmieht  Areas,"  issued  by  John 
Calcagni  on  March  4. 1991.  The  policy 
indicates  that  in  certain  circumstances 
(where  time  constraints,  inadequate 
resources,  inadequate  data  bases,  lack  of 
a  model  for  some  unique  situations,  and 
other  unavoidable  circumstances  would 
leave  an  area  unable  to  submit  an 
attaiiiment  demonstration  by  November 
15. 1991),  "modified  demonstrations" 
may  be  accepted  on  a  case-by-case  basis. 
The  policy  recommends  that  a  modified 
demonstration  be  accompanied  with  the 
following:  (1)  documentation  of  the 
procedures  or  analyses  used  in  the 
modified  method;  (2)  an  explanation 
why  alternative  methods  identified  in 
EPA  guidance  were  not  used;  (3)  a 
description  of  how  the  modified  method 
demonstrates,  adequately  and 
appropriately,  area-wide  attainment; 
and  (4)  when  the  design  value  is  based 
on  monitoring  data,  a  showing  that  the 
SIP  is  based  on  one  full  year  of  adequate 
data  for  an  approved  network,  a  review 
of  the  monitoring  data  and  network,  and 
provision  for  appropriate  followrup 
monitoring  to  address  issues  raised 
during  the  review.  For  the  reasons 
stated  previously,  EPA  beUeves  it  was 
appropriate  for  the  State  to  use  a 
modified  demonstration  for  Utah 
County.  The  State  TSD  describes  how 
the  Utah  Coiinty  analyses  are  consistent 
with  this  pohcy. 


The  base  year  emission  inventory  was  r 

for  1988.  Since  the  exceedances  are  p 

wintertime  occurrences,  the  State  r 

focused  on  a  wintertime  (1968-89  a 

season)  inventory  and  an  annual  / 
inventory.  Summaries  of  these 

inventories,  as  well  as  the  attainment  ii 

year  inventory,  are  provided  in  Table   '  p 

9.  A.3  of  the  SIP.  Specific  details  of  the  a 

base  year  and  attainment  year  (after  a 

controls)  inventories  are  provided  in  c 

Volume  il,  Utah  County.  State  Technical  e 

Support  Document.  e 

Although  the  design  values  varied  by 

site,  the  source  apportionments  were  s 

similar.  The  source  apportionment  at  e 

the  West  Orem  monitoring  site,  which  5 

had  the  County's  highestidesign  value,  9 
was  representative  of  the  source 

apportionment  of  the  Lindon  and  North  si 

Provo  monitoring  sites.  Thus,  if  e 

attainment  can  he  demonstrated  at  West  y 

Orem,  attainment  could  also  be  assured  c 

at  the  other  two  sites.  The  categories  of  n 
sources  contributing  to  the  design  day 

include  Geneva  Steel  (62.5%,  primary  p 

and  secondary),  automobile  (10.9%.  n 

primary  and  secondary),  space  heating  l{ 
(including  wood  and  coal  burning, 

primary  and  secondary.  16.6%),  and  "  E 

other  point  sources  (10%,  primary  and  n 

secondary).  ^i 

To -demonstrate  attaiimient  by 

December  1994  (and  to  show  on-going  u 

maintenance  of  the  NAAQS).  the  SIP  „ 

provided  for  implementation  of  the     ,.  u 

following  control  measures  (the  SIP  ci 
shows  attaiimient  by  1993  and 

maintenance  to  2003):  p 

(1)  New  operating  parameters  and  tl 

emission  hmitations  for  PMio.  SO2.  and  f^ 
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The  base  year  emission  inventorj'  was 
for  1988.  Since  the  exceedances  are 
wintertijne  occurrences,  the  State 
focused  on  a  wintertime  (1968-89 
season)  inventory  and  an  annual 
inventory.  Summaries  of  these 
inventories,  as  well  as  the  attaimnent 
year  inventory,  are  provided  in  Table   ' 
9.A.3  of  the  SIP.  Specific  details  of  die 
base  year  and  attainment  year  (after 
controls)  inventories  are  provided  in 
Volume H,  Utah  County,  State  Technical 
Support  Document. 

Although  the  design  values  varied  by 
site,  the  source  apportionments  were 
similar.  The  source  apportionment  at 
the  West  Orem  monitoring  site,  which 
had  the  County's  highestidesign  value, 
was  representative  of  the  source 
apportionment  of  the  Lindon  and  North 
Provo  monitoring  sites.  Thus,  if 
attainment  can  he  demonstrated  at  West 
Orem,  attainment  could  also  be  assured 
at  the  other  two  sites.  The  categories  of 
sources  contributing  to  the  design  day 
include  Geneva  Steel  (62.5%,  primary 
and  secondary),  automobile  (10.9%, 
primary  and  secondary),  space  heating 
(including  wood  and  coal  burning, 
primary  and  secondary,  16.6%).  and  " 
other  point  sources  (10%,  primary  and 
secondary). 

To -demonstrate  attainment  by 
December  1994  (and  to  show  on-going 
maintenance  of  the  NAAQS).  the  SIP 
provided  for  implementation  of  the 
following  control  measures  (the  SIP 
shows  attainment  by  1993  and 
maintenance  to  2003): 

(1)  New  operating  parameters  and 
emission  Umitations  for  PMio.  SO2,  and 
NO,  for  ejdsting  sources  of  primary  and 
secondary  I^io  impacting  the  ambient 
concentrations  at  the  monitoring  sites 
are  detailed  in  Appendix  A.l.  of  the 
Utah  Air  Conservation  Regulation 
(UACR).  These  control  measures 
include: 

(a)  a  54.4%  emission  reduction  for 
Geneva  Steel  (primarily  from  the  coke 
oven  stacks  and  open  hearth)  includes 
facility-wide  emission  limitations  and 
reporting  and  recordkeeping 
requirements  specified  in  Appendix 
A.1.2.FoftheSIP; 

(b)  fourteen  other  sources,  which 
include  a  nitric  acid  plant,  power 
plants,  and  asphalt  &  cement  plants, 
have  emission  limitations  specified  in 
Appendix  A. 1.2.  A  through  A.1.2.0; 

(c)  provisions  limiting  fuel  burning  to 
natural  gas  or  to  a  specific  sulfur 
content  in  the  fuel,  with  specific 
permitting  and  recordkeeping 
requirements,  apply  to  all  major  fuel 
burning  units  or  facilities  in  the  County; 

(d)  general  provisions  relating  to  stack 
testing,  opacity,  compliance  with 
annual  limitations,  recordkeeping 


requirements  of  consumption/ 
production,  on-site  fugitive  dust  control 
requirements  from  unpaved  operation 
areas,  etc.,  are  specified  in  Appendix 
A.1.1; 

(e)  regulations  to  ensure 
implementation  and  enforcement 
provisions  were  revised  or  added,  such 
as  definitions,  general  requirements 
applicable  to  all  sources  or  source 
categories,  permitting  regulations, 
emission  standards,  and  emergency 
episode  requirements. 

(2)  No  bum  periods,  beginning 
September  1992.  will  achieve  60% 
emission  reduction  from  fireplaces  and 
50%  from  woodstoves  (Section 
9.A.6(4)(a)oftheSIP): 

(a)  area  coverage  is  north  of  the 
southernmost  border  of  Payson  City  and 
east  of'State  Route  68  (this  covers 
virtually  all  the  populated  areas  in  Utah 
County;  the  areas  not  covered  are 
mountainous  areas  and  Utah  Lake); 

(b)  program  is  triggered  when  ambient 
PMjo  concentrations  reach  120  fig/m^  as 
measured  by  the  real-time  monitor 
located  at  the  Lindon  monitoring  site; 

(c)  City  and  County  Health 
Department  commits  to  adopt  local 
regulations  to  promulgate  plan 
consistent  with  the  State  regulations; 

(d)  the  State  commits  to  eight 
inspectors  round-the-clock  during 
mandator^'  no  bum  periods  and 
inspections  to  include  investigation  of 
calls  made  by  private  citizens; 

(e)  a  regulation  which  specifically 
prohibits  any  visible  emissions  during 
the  mandatorj'  no  bum  period,  except 
for  those  residences  with  burning  as  the 
sole  source  of  heat  for  the  entire 
residence  and  registered  with  the      , 
Executive  Secretary  or  the  local  Health 
District  (UACR  4.13.3);  'and 

(f)  guidelines  established  for  assessing 
the  amount  of  penalty  for  violation  of 
the  no  bum  regulation  (UACR 
9.A.6.(4)(c)(viii)). 

(3)  Reducing  sand/salt/slag  applied  to 
roads  during  ^e  wmtertime  by  20% 
(Section  9.A.6(7)  of  the  SIP).  In 
addition,  a  study  is  to  be  conducted  to 
confirm  20%  reduction.  Within  six 
months  from  completion  of  the  study, 
agencies  responsible  for  application  of 
these  materials  on  the  road  must  submit 
a  plan  and  implementation  schedules  to 
reduce  initial  sih  loading  by  25%  from 
the  amount  applied  during  the  1990 
base  year.  The  methods  included  in  the 


I  The  SIP  requires  that  the  County  develop 
regulations/prdinances  for  fireplace  and  woodstove 
installer  and  operator  ttaining  programs,  a  solid  fuel 
burner  inspection  progtam,  weelberization 
requirements  for  homes,  and  banning  of  coal 
burning.  EPA  notes  that  when  implemented,  this 
program  should  help  ensure  maintenance  of  the 
NAAQS  inlhe  area. 


Plan  must  be  implemented  by  October 
1.  1993.  Regulations  specifying  the 
requirements  for  those  who  apply  salt.- 
slag  or  sand  to  roads  are  located  in 
UACR  3.2. 7.A  &  B. 

EPA  requires  that  attainment  be 
demonstrated  at  all  sites  violating  the 
PMio  standard.  The  control  measures 
discussed  above  are  necessary  for  all  the 
sites  to  attain  the  standard,  although  the 
impact  of  a  specific  source  category  at 
a  site  may  vary.  The  attainment 
summary  for  the  24-hour  PMjo  NAAQS 
at  each  of  the  three  monitoring  sites 
(Lindon,  North  Provo,  and  West  Orem) 
through  the  year  2003  can  be  found  in 
Tables  9.A.5.  9.A.7  and  9.A.9  of  the  SIP. 
respectively.  Changes  in  emissions 
between  1993  and  2003  show  a  slight 
decrease  in  mobile  source  emissions, 
but  a  slight  increase  in  residential  space 
heating  (woodbuming)  emissions. 

Although  the  State  focused  on  the 
emissions  and  exceedances  during  the 
winter  months,  the  control  measures 
specific  to  the  stationary  sources  are 
year-round.  The  highest  annual  average 
in  Utah  Coimty  occurred  in  1988  at  the 
Lindon  site  and  was  54  fig/m^.  Since 
attainment  of  the  24-hour  design  value 
results  in  an  emission  reduction  of  43% 
in  Utah  Coimty.  the  24-hour  emission 
limits  are  the  more  restrictive  and  will 
ensure  attainment  of  the  annual 
standard  (as  summarized  in  Table 
9.A.24ofdieSIP). 

The  State  has  also  committed  to  adopt 
a  diesel  inspection  and  maintenance  (1/ 
M)  program  to  reduce  diesel  particulate 
emissions  by  20%.  The  SIP  contains  a 
detailed  discussion  of  the  program 
elements,  committed  to  by  the  State, 
including,  among  other  things,  the 
following  measures: 

(a)  opacity  inspections  and  mandatory 
repair  upon  failure; 

(b)  compliance  monitored  through 
diesel  vehicle  registration; 

(c)  certification  of  mechanics  and 
stations  upon  their  demonstration  of 
adeouate  training,  skill,  and  resources; 

(dj  opacity  compliance  test  methods 
and  roadside  opacity  enforcement; 

(e)  fleet  self-certification; 

(f)  limited  waiver  provisions; 

(g)  public  education  on  the  program 
requirements  provided  to  diesel  vehicle 
owners  and  diesel  industrv- 
organizations; 

(h)  enforcement  program,  penalties 
and  annual  program  evaluation. 

The  SEP  contains  a  detailed  schedule 
of  the  State's  action  on  the  diesel  I/M 
program  that  indicates,  among  other    • 
things,  the  pn^ram  provisions  will 
become  efi^ective  on  July  1. 1993.  The 
State  has  since  advised  EPA  that  the 
implementation  of  this  program  has 
slipped  due  to  delays  in  the  national 
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opacity  testing  and  r^easurement 
specifications. 

2.  Salt  Lake  County 

Two  distinct  PMio 
been  identified  in  Sa 
the  summertime  exc(  edances 
blowing  dust  from  th  e 
tailings  in  Magna,  anjd 
exceedances  during 
periods  in  Salt  Lake 


problems  have 
t  Lake  County:  (1) 
due  to 
Kennecott 
(2)  the  winter 
1  printer  inversion 
.  ind  Davis  Counties. 


a.  Magna 

Based  on  724  obsei\' 
year  period,  1987  thr  augh 
design  value  was  det 
third-high  reading, 
exceedances  were  s 
blowing  dust  from 
tailings  pond  while 
down.  Additional 
any  other  source  conlribut 
necessary. 

Keiuiecott  and  the 
various  control 
control  of  the  tailing; 
current  operation 
permanent  shutdowr 
smelter  and/or  assoc  a 


ations  in  a  three- 

1989,  the 
rmined  to  be  the 
^g/m'.  The 
p  ;cifically  caused  by 
Kennecott 
facility  was  shut 
ses  to  determine 
ion  were  not 


3)4 


the 


tie  ; 


,  anily 


meas  jres 


State  agreed  to 

to  ensure  dust 
pond  during 
I  temporary  or 
of  the  mine, 
ted  tailings  pond 


operations. 
The  control 


measu  -es 


su  -face  1 


uas  i 


included  slurry 
the  periphery  and 
pond)  were  complet^ 
Vegetation  planting 
The  meteorological 
15  mph  or  greater) 
past  exceedances 
the  implementation 
measure  and  no 
recorded.  The  contr 
defined  in  Section  9. 
and  Appendix  A.2. 
Air  Conservation  Re- 


.ha\e 


b.  Salt  Lake  Countv 


aid 


/iol<  t 


The  Salt  Lake  County 
with  the  exception  o 
problem,  occurred  oii 
winter  season  (Novei  nber 
February).  The  Coun 
monitoring  sites  (No^h 
Monitoring  Center, 
which  recorded  v 
NAAQS.  The  North 
value  is  169  tig/m\ 
Center  design  value 
Salt  Lake  design  v 

The  source  a 
sites  are  fairly  simi 
significant  PMio  contribut 
secondary  emissions 
has  different  types  o 
scfUrces  which  emit 


emissions,  including  refineries 
smelter,  power  plant ; 
plants.  Significant 
identified  from  indui 
trains,  and  planes  (Si 


Federal  Register  /  Vol. 


(which 
distribution  throughout 
top  of  the 
in  July  1988. 
also  initiated, 
conditions  (winds  at 
wpich  caused  the 
occurred  since 
f  the  control 


exce  sdances 


were 


measures  are 
\.6(l)oftheSIP 
B  of  the  Utah 
ulation. 


2.3B 


exceedances, 
the  Magna  area 
ly  during  the 
through 
y  has  three 
Salt  Lake,  Air 
Salt  Lake), 
ions  of  the  PMio 
;  lalt  Lake  design 
Air  Monitoring 
177  Mg/m\  The 
is  170  Mg/m\ 

for  these  - 
,  showing 

ion  from 
The  Salt  Lake  area 
major  stationary 
2  and  NO, 

a  copper 
,  and  asphalt 
eifiissions  were  also 
trial  vehicles. 
It  Lake  has  an 


The. 


i/ali  e 
pporti  onments ; 
ilar 


iO, 


international  airport  and  a  major 
railroad  distribution  center), 
woodburning,  and  from  gasoline 
vehicles.  The  State  concluded  that 
showing  attainment  at  the  Air 
Monitoring  Center,  where  the  design 
value  was  highest,  would  also  show 
attainment  at  the  remaining  two  sites. 

Analyses  of  the  gridded  emission 
inventory  and  the  CMB  indicated  that 
the  Salt  Lake  monitors,  especially  the 
North  Salt  Lake  site,  were  impacted  by 
PMio  and  its  precursors  (SOj  and  NO.) 
in  Davis  County.  Therefore,  to 
adequately  address  the  nonattainment 
problem  in  Salt  Lake  County,  sources 
were  evaluated  and  controls  required  in 
Davis  County,  as  well  as  in  Salt  Lake 
County. 

As  with  the  Utah  County  effort,  the  - 
Salt  Lake  modeling  analysis  was 
receptor  modeling,  or  CMB,  due  to 
difficulties  with  using  dispersion 
modeling.  Low  wind  speed  (stagnation) 
and  inversions  were  recurring 
meteorological  conditions;  they  were 
not  necessarily  as  severe  as  the 
conditions  in  Utah  County.  The  area, 
however,  had  significant  mountain- 
valley-lake  effects.  (The  Wasatch 
Mountains  are  to  the  east  and  the  Great 
Salt  Lake  is  to  the  west.)  The  State  has 
only  vector  wind  data,  which  could  not 
be  changed  to  scaler  units  in  a  timely 
manner.  Therefore,  to  meet  the 
deadlines  of  the  Settlement  Agreement, 
EPA  and  tjie  State  agreed  to  proceed 
with  the  Salt  Lake  analysis  using  CMB 
and  emission  inventory  rollback.  A 
micro  inventory  and  critical  review  of 
the  CMB  provides  an  adequate  and 
appropriate  analysis  of  the  PMio 
contribution  and  the  required  emission 
reduction  necessary  for  attainment  in 
Salt  Lake  County.  In  addition, 
Kennecott  Copper  performed  a  tracer 
study  in  February  1990  to  determine  if 
its  emissions  impact  the  Salt  Lake 
monitoring  sites.  That  study  confirmed 
that  the  1215  ft.  stack  and  emissions 
from  low  heights  at  the  smelter  do 
impact  the  monitoring  sites. 

As  discussed  in  II.C.l.  above,  EPA's 
policy  indicates  that,  in  certain 
circumstances,  "modified 
demonstrations"  may  be  accepted  on  a 
case-by-case  basis.  The  policy  is 
applicable  to  the  Salt  Lake  County 
attainment  demonstration  due  to  the 
meteorological  and  topographical 
concerns,  as  well  as  the  secondary 
particulate  contribution  issues.  These 
issues  were  documented  in  Volume  I, 
Salt  Lake  County,  General  Data 
Technical  Support  Document. 

The  base  year  emission  inventory  was 
for  1988.  Since  the  exceedances  were 
wintertime  occurrences,  the  State 
focused  on  a  wintertime  (1988-89 


season)  inventory  and  an  aimual 
inventory.  Summaries  of  these 
inventories,  as  well  as  the  attainment 
year  inventory,  are  provided  in  Table 
9.A.13  of  the  SEP.  Specific  details  of  the 
base  year  and  attainment  year  (after 
controls)  inventories  are  provided  in 
V61umes  II  through  VI,  Salt  Lake 
County,  State  Technical  Support 
Document. 

The  Air  Monitoring  Center  site,  with 
the  highest  design  value  in  the  area,  was 
used  as  the  "control"  site  for 
demonstrating  attainment  of  the  PMio 
NAAQS  in  Salt  Lake  County.  The 
categories  of  source  contribution  for  the 
highest  design  value  site  include 
refineries  (5.35%  primary),  other  point 
sources  (12.42%  primary),  secondary 
sulfates  (12.97%,  primarily  from 
Kennecott  smelter  and  refineries), 
secondary  nitrates  (10.42%,  primarily 
from  Kennecott  mine  and  refineries), 
automobiles  (29.28%  primary  and 
secondary),  space  heating  (including 
wood  and  coal  burning,  24%  primary 
and  secondary),  and  other  sources 
(trains  and  planes,  3.52%  primary  and 
secondary).  The  source  contribution  for 
all  the  sources,  except  Keimecott,  is 
similar  at  the  other  monitoring  sites. 
The  Kennecott  source  contributions 
were  4  to  6%  for  primary  PMio  at  the 
North  Provo  and  Salt  Lake  sites  and  0% 
at  the  Air  Monitoring  Center. 

To  demonstrate  attainment  by 
December  1994  (and  to  show  ongoing 
maintenance  of  the  NAAQS),  the  SIP 
provides  for  implementationof  the 
"following  control  measures  (the  SIP 
shows  attainment  by  1993  and 
maintenance  to  at  least  2000): 

(1)  New  operating  parameters  and 
emission  limitations  for  PMio,  SO2,  and 
NO,  for  existing  sources  of  primary  and 
secondary  PMio  impacting  the  ambient 
concentrations  at  the  monitoring  sites 
are  detailed  in  Appendix  A. 2.  of  the 
UACR.  These  control  measures  include: 

(a)  significant  emission  reduction  for 
Kermecott's  facilities  (concentrator, 
power  plant,  refinery,  gold  mine,  copper 
mine  and  smelter).  The  smelter's  1215 
ft.  stack  previously  was  allowed  to  emit 
SO2  emissions  of  18,000  Ibs/hr.  annual 
average  and  a  maximum  3-hour  average 
of  98,400  Ibs/hr.  The  new  emission  limit 
which  requires  emission  reduction 
equivalent  to  that  which  vrauld  be 
realized  from  a  double  contact  acid 
plant  is  3240  Ibs/hr,  aimual  average  and 
5700  Ibs/hr.  24-hour  average. 

(b)  emission  reduction  for  the 
refineries  (the  major  control 
requirements  are  the  installation  of  a 
sulfur  recovery  unit,  and  emission 
limitations  on  the  boilers,  furnaces,     . 
flares,  catalytic.crackers,  etc.); 


(c)  provisions  allowing  the  burning  of 
only  natural  gas  fuel  during  the 
wintertime  (November  through 
Febriiar}')  at  all  power  plants;  year- 
round  burning  of  natural  gas  fuel  is 
required  at  Utah  Power  and  Light 
(Gadsby  and  40  N.  lOOVV.)  and  Murray 
City  Power; 

(d)  sources  are  considered  major  if 
they  emit  50  tpy  of  PMro.  SO2,  or  NOx, 
or  any  combination  of  the  three 
pollutants. 

(e)  general  provisions  relating  to  stack 
testing,  opacity,  compliance  with 
annual  limitations,  recordkeeping 
requirements  of  consumption/ 
production,  on-site  fugitive  dust  control 
requirements  firom  unpaved  operation 
areas,  etc. 

(f)  regulations  to  ensure 
implementation  and  enforcement 
provisions  were  revised  or  added,  such 
as  definitions,  general  requirements 
applicable  to  all  sources  or  source 
categories,  permitting  regulations, 
emission  standards,  emergency  episode 
requirements  and  malfunction 
provisions. 

(2)  No  bum  period,  beginning 
September  1992,  will  achieve  60% 
emission  reduction  from  fireplaces  and 
50%  fi^m  woodstoves  (Section 
9.A.6(4)fb)oftheSIP): 

^a)  area  coverage  is  all  of  Salt  Lake 
County  and  for  areas  in  Davis  County 
which  are southnf  the  southernmost 
border  of  Kaysville;  the  prohibition 
applies  when  the  ambient  concentration 
of  PMio  reaches  120  \ig/m^  and  the 
forecasted  weather  includes  a 
temperature  inversion  which  is 
predicted  to  continue  for  at  least  24 
hours; 

(b)  the  State  commits  to  eight 
inspectors  round-the-clock  during 
mandatory  no  bum  periods  and 
inspections  to  include  investigation  of 
calls  made  by  private  citizens; 

(c)  a  regulation  which  specifically 
prohibits  any  visible  emissions  during 
the  mandatory  no  bum  period,  except 
for  those  residences  with  burning  as  the 
sole  source  of  heat  for  the  entire 
residence  and  registered  with  the 
Executive  Secretary  or  the  local  health 
department  (UACR  4.13.3);  and 

(d)  guidehnes  established  for 
assessing  the  amount  of  penalty Jor 
violation  of  the  no  bum  regulation 
(UACR  9  JV.6.(4)(c)(viii)) 

(3)  Reducing  sand/salt/slag  applied  to 
roads  during  the  wintertime  by  20%,  as 
described  above  in  the  Utah  County 
plan,  B.l.d.3.  EPA's  position  regarding 
this  measure  is  also  the  same  as 
described  above  in  the  discussion  of  the 
Utah  County  plan  and  is  incorporated 
here  by  refeiance.  In  short,  EPA  is 
approving  the  road  salting  and  sanding 
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(c)  provisions  allowing  the  burning  of 
only  natiu^  gas  fuel  during  the 
wintertime  (November  through 
Febriiar)')  at  all  power  plants;  year- 
round  burning  of  natural  gas  fuel  is 
required  at  Utah  Power  and  Light 
(Gadsby  and  40  N.  lOOVV.)  and  Murray 
City  Power; 

(d)  sources  are  considered  major  if 
they  emit  50  tpy  of  PMro.  SO2,  or  NO^, 
or  any  combination  of  the  three 
pollutants. 

(e)  general  provisions  relating  to  stack 
testing,  opacity,  compliance  with 
annual  limitations,  recordkeeping 
requirements  of  consumption/ 
production,  on-site  fugitive  dust  control 
requirements  firom  unpaved  operation 
areas,  etc. 

(f)  regulations  to  ensure 
implementation  and  enforcement 
provisions  were  revised  or  added,  such 
as  definitions,  general  requirements 
applicable  to  all  sources  or  source 
categories,  permitting  regulations, 
emission  standards,  emergency  episode 
requirements  and  malfunction 
provisions. 

(2)  No  bum  period,  beginning 
September  1992,  will  achieve  60% 
emission  reduction  from  fireplaces  and 
50%  from  woodstoves  (Section 
9.A.6(4)(b)oftheSIP): 

<a)  area  coverage  is  all  of  Salt  Lake 
County  and  for  areas  in  Davis  County 
which  are  south  of  the  southernmost 
border  of  Kaysville;  the  prohibition 
applies  when  the  ambient  concentration 
of  PMio  reaches  120  ng/m''  and  the 
forecasted  weather  includes  a 
temperature  inversion  which  is 
predicted  to  continue  for  at  least  24 
hours; 

(b)  the  State  commits  to  eight 
inspectors  round-the-clock  during 
mandatory  no  bum  periods  and 
inspections  to  include  investigation  of 
calls  made  by  private  citizens; 

(c)  a  regulation  which  specifically 
prohibits  any  visible  emissions  during 
the  mandatory  no  bum  period,  except 
for  those  residences  with  burning  as  the 
sole  source  of  heat  for  the  entire 
residence  and  registered  with  the 
Executive  Secretary  or  the  local  health 
denartment  (UACR  4.13.3);  and 

fd)  guidehnes  established  for 
assessing  the  amount  of  penahy.for 
violation  of  the  no  bum  regidation 
(UACR  9  JV.6.(4)(c)(viii)) 

(3)  Reducing  sand/salt/slag  applied  to 
roads  during  tLe  wintertime  by  20%,  as 
described  above  in  the  Utah  County 
plan,  B.l.d.3.  EPA's  position  regarding 
this  measure  is  also  the  same  as 
described  above  in  the  discussion  of  the 
Utah  County  plan  and  is  incorporated 
here  by  reSeiance.  In  short,  EPA  is 
approving  the  road  salting  and  sanding 


rules  contained  in  the  SIP.  Based  on  the 
information  currently  available,  EPA 
believes  the  20%  reduction  estimated  by 
the  State  is  reasonable.  However,  in 
acting  on  any  SIP  revision  following 
from  the  study  described  in  B.l.d.3 
above,  EPA  would  review  the 
sufficiency  of  any  new  measures  in  light 
of  the  new  information.  EPA  also  may 
find  it  necessary  to  assess  the 
sufficiency  of  the  area's  attainment 
demonstration  in  light  of  such  new 
information.  See  Section  110(k)(6)  of  the 
Act. 

The  control  strategies  discussed  above 
are  necessary  to  demonstrate  attainment 
at  the  three  monitoring  sites,  although 
the  impact  of  a  specific_source  category 
at  a  site  may  vary.  The  attaiiunent 
summaries  for  the  24-hour  PMio 
N AAQS  at  each  of  the  monitoring  sites 
(North  Salt  Lake,  Air  Monitoring  Center, 
and  Salt  Lake  City)  through  the  year 
2000  can  be  found  in  Tables  9. A.  16, 
9.A.a  and  9.A.22,  respectively.  Changes 
in  emissions  between  1993  and  2000 
show  a  slight  decrease  in  mobile  source 
emissions,  but  an  increase  fi-om 
residential  space  heating 
(vvoodbuming). 

Although  tne  State  focused  on  the 
emissions  and  exceedances  during  the 
winter  months,  the  control  measures 
specific  to  the  stationary  sources  are 
year-round.  The  highest  annual  average. 
54  \im^.  in  Salt  Lake  County  occurred  in 
1988  at  the  North  Salt  Lake  site.  Since 
the  24-hoiu-  design  value  results  in  a 
PMio  emission  reduction  of  19.6%  in 
Salt  Lake  Coimty,  the  24-hour  emission 
limits  are  more  restrictive,  and  will 
ensure  attainment  of  the  annual 
standard  (as  summarized  in  Table 
9.A.24oftheSIP). 

The  State's  commitment  to  adopt  a 
diesel  I/M  program  to  reduce  diesel 
particulate  emission  by  20%  applies  to 
Salt  Lake  and  Davis  County  as  well  as 
Utah  County  (Section  9.A.6(6)  of  the 
SIP).  In  die  Utah  County  portion  of  this 
notice,  EPA  described  in  broad  terms 
the  program  elements  and  associated 
schedules  committed  to  by  the  State. 
The  prior  discussion  of  thie  commitment 
applies  with  equal  force  here.  EPA's 
position  r^arding  the  State's 
commitment  to  adopt  this  program  is 
also  the  same  as  that  described  in  the 
Utah  County  discussion  above  and  is 
incorporated  here  by  reference. 

D.  Additional  Section  110(a)(2)  and 
Section  172  CAA  Requirements 

The  Utah  State-wide  SIP  was  last 
revised  in  1978  and,  at  that  time,  the 
State  addressed  major  SIP  elements 
such  as  jesources,  ambient  monitoring 
program,. emergency  episodes, 
permitting,  etc.  These  program  elements 


are  required  by  Section  110(a)(2)  and 
Section  172  (Part  D)  of  the  CAA.  The 
Utah  SIP  has  been  revised  since  1978, 
but  the  revisions  were  only  for  pollutant 
specific  nonattainraent  areas.  To  ensure 
adequate  implementation  and 
enforcement  of  the  PM,o  SIP.  the  State 
reviewed  and  updated  its  State-wide  SIP 
and  regulations.  The  regulations  were 
revised,  as  necessary,  to  enforce  the 
PM,o  SIP.  The  State-wide  SIP,  excluding 
Section  9  (pollutant-specific 
nonattainment  area  plans),  and  Section 
8  (Prevention  of  Significant 
Deterioration),  was  revised  to  address 
changes  in  EPA  guidance  and  other 
Federal  requirements.  A  pubfic  hearing 
was  held  on  these  revisions  on 
December  16, 1991.  The  revisions  were 
made  effective  on  March  31. 1992  and 
officially  submitted  to  EPA  on  October 
16.  1992. 

Prior  to  this  revision,  the  UACR  were 
incorporated  into  the  State-wide  SIP. 
Chapter  12.  During  the  public  hearing 
process,  the  State  identified 
administrative  and  publishing  concerns 
which  justified  the  "rearranging"  of  the 
regulations  and  the  document  titled 
"SIP".  The  State jclarified  that  the  SIP 
has  always  been  incorporated  by 
reference  into  the  regidations.  as  stated 
in  UACR  R446-2.  Past  inclusion  of  the 
regulations  into  the  SIP  creates  a  double 
incorporation.  The  State  clarified  that 
the  regulations  and  the  revised  "SIP" 
will  continue  to  be  federally  enforceable 
for  the  State-wdde  program.  Clarification 
of  the  State's  position  on  this  issue  is 
documented  in  the  State's  response  to 
pubhc  hearing  comments  on  the 
revisions  to  Chapter  1-7  and  10-15;  the 
State's  internal  memorandum  of  its 
response  to  pubfic  hearing  comments  is 
dated  December  23. 1991.  and  is 
included  in  the  State  TSD. 

E.  Post  SIP  Submittal  Issues 

EPA  reviewed  the  Utah  PMio 
submittal  dated  November  15, 1991.  and 
determined  the  package  as 
administratively  and  technically 
complete.  This  finding  was  documented 
in  a  letter  to  the  Governor  of  Utah  on 
January  17.  1992.  EPA.  however,  had 
several  concerns  on  the  approvability  of 
the  SIP  due  to  missing  documentation. 
Documentation  on  the  State's  analyses 
on  various  stationary  source  control 
measures  and  how  they  were  to  be 
revised  in  the  SIP  and  specified  in  the 
permits  was  needed.  EPA  has  since 
received  a  majority  of  the 
documentation  requested  or  has 
received  an  adequate  State  response 
with  respect  to  correcting  any 
stationary-source  emission-limitation 
clarity  issues.  The  State  did  not  need  a 
formal  SIP  revision  (i.e..  that  which  has 
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gone  to  the  public  hearing  process)  to 
correct  these  chan{  es  (with  the 
exception  of  the  Ps  cific  States  Cast  Iron 
opacity  and  the  20!  test  method, 
discussed  below)  because  the  changes 
were  not  significar  t  and  substantive 
modiBcations. 

The  Pacific  States  Cast  Iron  Company 
(this  source  is  loca  ed  in  Utah  County) 
opacity  limit  statec  in  the  SIP  is  30%. 
Generally,  EPA  pol  icy  provides  that,  for 
any  major  stationaiy  source  emitting 
particulates  in  a  no  nattainment  area,  the 
opacity  should  be  iiestricted  to  20% 
unless  the  source  cfin  demonstrate  that 
20%  is  not  feasible  In  that  case,  the 
source  must  demoi  strate  the  lowest 
opacity  level  that  U  feasible.  The  30% 
opacity  was  a  requirement  that  was 
stated  in  the  public  hearing  document. 
This  opacity  limit  i  iras  an  oversight  in 
the  review  of  the  Pi  icific  States  Cast  Iron 
emission  limitatiors.  In  a  letter  dated 
October  23, 1992,  tjie  Director  of  the 
Utah  Division  of  Air  Quality  committed 
to  review  the  emission  limit  (the  20%  or 
feasible  opacity  lev  el)  for  this  source 
and  to  adopt  a  SIP  i  evision,  if 
appropriate,  by  Ma  ch  1993.  This 
review  must  be  completed  by  the  State. 

When  the  Utah  PM,o  SIP  was 
finalized.  Method  ^02  had  not  been 
Therefore,  the 
02  is  not  a  basis  for 
uirements  or 
submittal  being 
ever.  Method  202  is 
hould  be  specified 
opriate  in  the  SIP 


promulgated  by  EP, 

al)sence  of  Method 

disapproving  any 

elements  in  the  S 

acted  on  today.  Ho 

now  available  and 

in  the  future  as  ap 

and  in  the  stationany  source  permits. 

The  State  was  awars  of  this  potential 

requirement  and  has  agreed  to  address 

this  issue  as  part  of  its  State/EPA 

Agreement  for  fiscal  year  1994. 

During  the  reviev  r  of  the  November 
15, 1991  submittal,  EPA  and  the  State 
identified  typograppical  errors  in  the 
final  printing  of  tha  SIP.  The  State  has 
committed  to  correct  these  errors  in  a 
letter  dated  July  1,  1992.  The 
typographical  error  >  on  (1)  page  42  of 
the  SIP,  Section  9./  .6.(2)(a).  (2)  page  52 
of  the  SIP.  third  paiagraph,  sixth  line, 
and  (3)  page  185,  Section  9  of  the  SIP. 
Appendix  A.2.2.RR,  Condition  6,  have 
been  corrected  in  S  ;pt ember  1993. 

Since  State  adopi  ion  of  this  PMm  SIP, 
the  State  has  been  f  nalizing  the  permit 
conditions  for  stati(  inary  sources.  EPA 
has  discussed  and  i  dvised  the  State  on 
the  need  to  ensure  ( ;onsistency  with  the 
State's  permits  and  the  federally- 
enforceable  SIP.  Th;  State's  permit 
program  is  in  the  fe  Jerally-approved 
SIP.  The  final  appn  ival  to  the  PM.o  SIP 
will  also  make  the  <  mission  limitations 
for  the  stationary  sc  urces  federally 
enforceable.  EPA  is  giving  notice  that 
should  different  emission  limitations 


exist,  EPA  will  enforce  the  more 
stringent  of  the  two  (or  more)  emission 
limitations.  EPA  must  have  assurance 
that  the  attainment  demonstration  of  a 
nonattainment  area  plan  is  maintained. 
The  less  stringent  emission  limitation 
may  not  provide  that  assurance  without 
a  reanalysis  of  the  attainment 
demonstration.  It  is,  therefore,  critical 
that  the  State  maintain  consistent 
emission  limitations  in  the  permits  and 
in  the  federally-approved 
nonattainment-area  plan.  EPA  has 
agreed  to  allow  the  State  to  update  the 
emission  limitations  section  of  the  SIP 
once  a  year,  i.e.,  by  September  of  each 
year  begiiuiing  1993.  The  tracking  of 
this  effort  will  be  documented  annually 
in  the  EPA/State  Agreement. 

III.  Public  Comment 

EPA  proposed  to  approve  the  Utah 
PMio  SIP  on  December  18, 1992,  57  FR 
60149.  Comments  were  received  ft-om 
Geneva  Steel  and  Keruiecott  Utah 
Copper  Corporation.  The  Geneva 
comments  consisted  of  two  parts: 
general  conunents  in  support  of  the  SIP 
and  a  specific  comment  regarding  equity 
on  where  controls  were  required  and 
what  controls  are  necessary  for  growth. 
The  Kennecott  comments  contained  a 
status  report  of  its  control  measures  on 
its  tailings  pond  and  the  belief  that  the 
Federal  approval  of  the  PMio  SIP,  which 
includes  sulfur  emission  limitations  for 
the  smelter,  would  automatically  imply 
resolution  of  the  stack-height  issues  at 
the  smelter.  (The  Kennecott  smelter  has 
a  long  history  of  issues  surrounding  its 
1215  ft.  stack.  These  issues  are  being 
addressed  in  a  separate  Federal  Register 
action.)  The  Geneva  and  Kennecott 
comments  are  discussed  in  more  details 
below. 

A.  Geneva  Comments 

The  Geneva  comments  raised 
interesting  issues,  some  of  which  have 
been  raised  previously  during  the  PMio 
SIP  development,  others  which  would 
be  more  appropriately  addressed  by  the 
State  in  its  current  work  on  the  PMio 
contingency  plan  SIP  Revision  or  the 
Carbon  Monoxide  SIP  Revision.  The 
comments  are  summarized  below: 

1.  Geneva  believes  it  has  done  its  fair 
share  to  reduce  emissions,  but  the  SIP 
does  not  provide  an  adequate  margin  for 
growth  from  area  and  mobile  sources. 
Geneva  claims  it  has  submitted  data  in 
February  1993  suggesting  that  ignoring 
the  increasing  vehicle  emissions  has 
resulted  in  overcontrol  at  Geneva. 

Response:  EPA  has  not  seen  the 
February  1993  data.  The  SIP,  however, 
cannot  be  changed  simply  by  the 
submittal  of  new  data.  EPA  believes  the 
State  made  the  best  decision  with  the 


data  available  at  the  time  of  the  SIP 
development  in  1990.  The  State  can 
evaluate  new  data  and  revise  the  SIP 
accordingly.  The  State  is  required  to 
submit  a  SIP  Revision  by  November  15. 
1993,  to  address  contingency  measures. 
The  State  should  work  with  Geneva  in 
considering  the  February  1993  data  in 
the  next  SIP  Revision. 

2.  Geneva  commented  that  no  Up- 
Down-Up  analysis  was  performed  on  a 
similar  source  (the  Kennecott  smelter] 
in  Salt  Lake  County  which  was  also 
temporarily  shut  down  during  the  PMio 
data  collection  period.  If  the  Up-Down- 
Up  analysis  is  really  useful,  equivalent 
use  for  source  apportionment  in  Salt 
Lake  County  would  be  expected. 

Response:  EPA  believes  that  the  State 
did  not  have  sufficient  data  or  time  to 
perform  an  Up-Down-Up  analysis  for 
the  Kennecott  facility.  Instead,  the  State 
used  a  tracer  study  which  Kennecott 
funded.  EPA  and  the  State  reviewed  the 
data  and  believed  they  adequately 
evaluated  the  Kennecott  emissions 
impact  in  the  Wasatch  Front.  EPA 
believes  that  for  PMio,  equitable 
emission  reduction  was  appUed  to  this 
stationary  source  category. 

3.  Geneva  claims  significantly 
different  approaches  were  applied  in 
defining  the  design  values  for  the  Utah 
County  and  Salt  Lake  County  SIPs. 

Response:  The  design  value 
determination  had  been  discussed 
between  EPA,  the  State  and  Geneva 
prior  to  and  during  the  State  public 
hearing  period.  EPA  continues  to 
believe  that  the  State  adequately  applied 
the  appropriate  rationale  for  evaluating 
quality  assured  complete  data  sets  for 
both  area  SIPs.  EPA  Headquarters 
specifically  documented  the  procedures 
for  review  of  PMio  data  in  Utah  County 
in  EPA  internal  memoranda  dated  May 
11, 1990  and  July  11, 1990.  The  Salt 
Lake  data  were  reviewed  in  the  same 
manner. 

4.  Geneva  pointed  out  that  reductions 
in  coal  burning  emissions  were  not 
adequately  considered  in  the  Utah 
County  SIP  and  credit  inappropriately 
applied  in  the  Salt  Lake  Coimty  SIP. 

Response:  EPA  agrees  that  coal 
burning  emissions  may  not  have  been 
adequately  addressed  in  the  Utah 
County  or  Salt  Lake  Coimty  SIPs.  EPA. 
however,  did  not  give  emission 
reduction  credit  for  coal  burning  control 
measures  in  either  SIP.  EPA  does  agree 
that  significant  data  were  gathered  on 
coal  burning  emissions  in  the  Utah 
County  area  and  that  more  data 
gathering  may  be  needed  in  Salt  Lake 
County.  EPA  believes  the  State  could 
address  these  issues  when  it  develops 
its  PMio  contingency  plan. 


Federal  Register  /  Vol.  5 

5.  Geneva  commented  that  the  K 
oxygenated  fuels  program  may  increase  C 
mobile  source  NOx  emissions  which  K 
could  jeopardize  the  success  of  the  PMio  tt 
SIP  (NOx  has  been  determined  to  be  a  C 
PMioprecursor  in  the  Utah  County  d 
area).  d 

Response:  The  oxygenated  fuels  q 

program  is  being  implemented  in  Utah  d 

County  in  response  to  the  CAA  mandate  si 

for  moderate  CO  nonattainment  areas  a 

with  design  values  greater  than  12.7  ir 

ppm.  It  was  adopted  and  implemented  d 

after  the  PMio  SIP  was  adopted  and  e; 

submitted  to  EPA.  That  is,  the  PM,o  SIP  w 

did  not  and  could  not  have  anticipated  d 

the  impact  of  other  future  CAA  tc 

requirements.  EPA  believes  that  the  S 
State  should  address  the  Utah  County 

oxygenated  fuels  issues  through  the  xz 

Carbon  Monoxide  (CO)  SIP  and  filter  h; 

data  analyses  to  demonstrate  that  w 

mobile  source  emissions,  during  the  tc 

oxygenated  fuels  program,  did  in  fact  SI 

raise  the  NOx  emissions  in  the  area.  „ 
EPA  has  seen  much  of  the  data 
referenced  by  Geneva,  but  has  also  seen 

data  to  the  contrary.  EPA  Headquarters  cc 

has  not  made  a  conclusive  v« 

determination  on  either  data  base.  p< 

6.  Geneva  suggested  that  the  diesel  st 
emissions  may  not  have  been  accurately  fo 
apportioned;  emissions  assigned  to  cc 
diesel  vehicles  should  have  been  PI 
assigned  to  gasoline  vehicles.  us 

Response:  The  PMio  SIP  does  break  m 

out  diesel  and  gasoline  fueled  PMio  "I 

emissions,  but  does  not  break  out  NOx  of 

emissions;  there  is  only  a  single  sh 

category  for  secondary  nitrate.  The  NOx  an 

emission  estimates  came  from  the  an 

MOBILE  model,  which  includes  both  wi 

EPA's  tailpipe  emission  factors  and  an 

VMT  shares  for  gasoHne  and  diesel  cr 

fueled  vehicles.  The  model  provides  one  ab 

composite  NOx  emission  factor,  which  de 

is  multiplied  by  total  VMT  in  the  be 

County  to  produce  one  NOx  emissions  co 

number.  Since  the  MOBILE  model  ac 

includes  the  necessary  emission  factors  ap 

for  the  different  vehicle  types,  the  only  ap 
way  the  State  could  have  produced  an 

erroneous  NOx  estimate  using  the  go 

model  would  have  been  to  input  faulty  su 

VMT  share  information  for  gas  and  nu 

diesel  vehicles.  EPA  believes  the  State  co 

used  EPA's  default  inputs  for  VMT  ap 

share.  att 

7.  Geneva  claims  that  EPA  and  the  thi 
State  used  the  Kennecott  tracer  study  for  (Si 
the  PMio  SIP  but  that  EPA  was  not  in  re\ 
favor  of  applying  the  Geneva  tracer  en: 
study  in  the  same  manner  for  the  Utah  sui 
County  CO  SIP.  di( 

Response:  EPA  believes  the  intent  and  no 

application  of  the  Kennecott  PMio  tracer  i 

study  differed  from  the  Geneva  CO  em 

study.  The  Keimecott  study  was  to  oti 

determine  if  there  was  an  impact  from  mc 
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5.  Geneva  commented  that  the 
oxygenated  fuels  program  may  increase 
mobile  source  NOx  emissions  which 
could  jeopardize  the  success  of  the  PMio 
SIP  (NOx  has  been  determined  to  be  a 
PMio  precursor  in  the  Utah  County 
area). 

Response:  The  oxygenated  fuels 
program  is  being  implemented  in  Utah 
County  in  response  to  the  CAA  mandate 
for  moderate  CO  nonattainment  areas 
with  design  values  greater  than  12.7 
ppm.  It  was  adopted  and  implemented 
after  the  PMio  SIP  was  adopted  and 
submitted  to  EPA.  That  is.  the  PM,o  SIP 
did  not  and  could  not  have  anticipated 
the  impact  of  other  future  CAA 
requirements.  EPA  believes  that  the 
State  should  address  the  Utah  County 
oxygenated  fuels  issues  through  the 
Carbon  Monoxide  (CO)  SIP  and  filter 
data  analyses  to  demonstrate  that 
mobile  source  emissions,  during  the 
oxygenated  fuels  program,  did  in  fact 
raise  the  NOx  emissions  in  the  area. 
EPA  has  seen  much  of  the  data 
referenced  by  Geneva,  but  has  also  seen 
data  to  the  contrary.  EPA  Headquarters 
has  not  made  a  conclusive 
determination  on  either  data  base. 

6.  Geneva  suggested  that  the  diesel 
emissions  may  not  have  been  accurately 
apportioned;  emissions  assigned  to 
diesel  vehicles  should  have  been 
assigned  to  gasoline  vehicles. 

Response:  The  PMio  SIP  does  break 
out  diesel  and  gasoline  fueled  PMio 
emissions,  but  does  not  break  out  NOx 
emissions;  there  is  only  a  single 
category  for  secondary  nitrate.  The  NOx 
emission  estimates  came  from  the 
MOBILE  model,  which  includes  both 
EPA's  tailpipe  emission  factors  and 
VMT  shares  for  gasohne  and  diesel 
fueled  vehicles.  The  model  provides  one 
composite  NOx  emission  factor,  which 
is  multiplied  by  total  VMT  in  the 
County  to  produce  one  NOx  emissions 
number.  Since  the  MOBILE  model 
includes  the  necessary  emission  factors 
for  the  different  vehicle  types,  the  only 
way  the  State  could  have  produced  an 
erroneous  NOx  estimate  using  the 
model  would  have  been  to  input  faulty 
VMT  share  information  for  gas  and 
diesel  vehicles.  EPA  believes  the  State 
used  EPA's  default  inputs  for  VMT 
share. 

7.  Geneva  claims  that  EPA  and  the 
State  used  the  Kennecott  tracer  study  for 
the  PMio  SIP  but  that  EPA  was  not  in 
favor  of  applying  the  Geneva  tracer 
study  in  the  same  manner  for  the  Utah 
County  CO  SIP. 

Response:  EPA  beheves  the  intent  and 
application  of  the  Kennecott  PMio  tracer 
study  differed  from  the  Geneva  CO 
study.  The  Kennecott  study  was  to 
determine  if  there  was  an  impact  from 


Kennecott  in  the  Sah  Lake  or  Utah 
County  PMio  nonattainment  area.  The 
Kermecott  emission  limite*._ns  w^re 
then  set  using  emission  rollback  and 
CMB  analyses.  The  Geneva  study  was  to 
determine  Geneva's  impact  in 
downtown  Provo,  but  EPA  has 
questioned  the  emission  rates  used 
during  the  study  and  the  length  of  the 
study  time.  EPA  believes  that  the  study 
contains  good  information,  but  is 
inadequate  to  define  the  CO  impact 
during  stagnation  conditions  or 
establish  emission  rates  as  was  done 
with  the  Kennecott  study.  This 
discussion,  however,  is  hot  applicable 
to  the  approval  of  the  Utah  County  PMm 
SIP. 

In  summary,  the  Geneva  comments 
raised  interesting  issues,  some  of  which 
have  been  raised  previously,  and  others 
which  are  more  appropriate  for  the  State 
to  address  during  the  PMjo  contingency 
SIP  revision  or  for  the  CO  SIP  revision. 

B.  Kennecott  Comments 

Kennecott  made  two  specific 
comments.  The  first  is  the  status  of  the 
vegetation  cover  around  the  tailings 
pond  and  its  success  in  attaining  the 
standard  in  the  Magna  area  in  the  past 
four  and  a  half  years.  In  the  second 
comment,  Kennecott  indicates  that  for 
PMio,  attainment  was  demonstrated 
using  receptor  modeUng  and  ambient 
monitoring  data.  Kennecott  states  that 
"If  the  smokestacks  used  by  one  or  more 
of  the  PMio  sources  had  been  taller  or 
shorter  than  they  actually  are,  the 
ambient  data  would  have  been  different 
and  the  results  of  the  CMB  analysis 
would  have  been  .different.  Therefore,  if 
any  of  the  stacks  were  taller  than  GEP. 
credit  could  not  be  given  for  the  height 
above  GEP  and  an  attainment 
demonstration  based  on  CMB  would  not 
be  valid."  Kennecott  reiterates  its 
commitment  to  install  a  double  contact 
acid  plan  and  asserts  that  EPA's 
approval  of  the  PMio  SIP  implies 
approval  of  the  GEP  SIP. 

Response:  EPA  acknowledges  the 
good  faith  effort  Kennecott  has  made  in 
successfully  implementing  the  control 
measures  for  the  tailings  pond.  The 
comment  on  GEP,  however,  is  not 
applicable  here.  The  PMio  SIP  did  not 
attempt  to  review  stack  height  issues  in 
the  Salt  Lake  or  Utah  County  areas. 
(Stack  heights  could  have  been 
reviewed  if  any  of  the  stationary  sources 
emitted  greater  than  5000  tpy  total 
suspended  particulates.  Such  sources 
did  not  exist  in  these  PMio 
nonattainment  areas.) 

As  stated  in  I.C.2.b  above.  Kennecott 
emissions  from  the  tall  stack  and  from 
other  sources  did  impact  PMio 
monitoring  sites  in  Utah  and  Salt  Lake 


Counties.  The  Salt  Lake  PM,o  SIP  is 
related  to  the  stack  height  (GEP)  issue 
because  SO2  emissions  in  the  Wasatch 
Front  have  been  determined  to  be 
precursors  of  PMio.  To  demonstrate 
attainment  for  the  Utah  SIP,  "major" 
PMio  sources  and  their  precursors  must 
demonstrate  RACT.  For  the  Kennecott 
smelter,  RACT  was  a  double  contact 
acid  plant  or  its  equivalent.  A  double 
contact  acid  plant  has  been  determined 
by  EPA  to  be  RACT  for  the  SO2  SIP,  but 
it  is  a  control  measure  that  was  highly 
contested  by  Kennecott  over  the  past 
two  decades  in  favor  of  other  control 
measures.  Emissions  rollback  was  used 
to  determine  the  level  necessary  for 
PMio  attainment  of  the  area.  Stack 
height  (or  GEP)  was  not  an  issue  which 
had  to  be  resolved  for  the  PMio  SIP.  EPA 
did  encourage  tlie  double  contact  acid 
plant  control  measure  since  such 
control  measure,  combined  with  other 
requirements,  was  necessary  for  both 
the  PMio  and  SOj  attainment 
demonstration.  The  GEP  SIP  is  focused 
on  another  criteria  pollutant,  was  not 
discussed  in  the  proposed  approval 
rulemaking  of  the  Utah  PMio  SIP,  and 
must  be  processed  in  a  separate  Federal 
Register  action. 

As  with  the  Geneva  comments,  the 
Kennecott  comments/issues  do  not 
affect  the  approvability  of  the  PMio  SIP. 

rV.  Implications  of  Today's  Action 

The  EPA  is  approving  the  plan 
revision  submitted  to  EPA  for  the  Utah 
and  Salt  Lake  Counties,  Utah,  in  a  letter 
from  the  Governor  dated  November  15, 

1991.  Among  other  things,  the  State  of 
Utah  has  demonstrated  that  the  Utah 
and  Salt  Lake  Counties  PMio 
nonattainment  areas  will  attain  the  PMio 
NAAQS  by  December  31.  1994. 

The  Utan  Air  Conservation 
Regulations  (UACR)  have  been  revised 
numerous  times  since  the  early  1970's. 
The  regulations  have  been  renumbered 
and  new  requirements  added.  EPA  is 
today  approving  the  replacement  of  the 
entire  UACR  submitted  on  November 
15,1991. 

EPA  is  approving  the  State-wide  SIP 
revisions  (Chapters  1-7  and  10-15) 
submitted  in  a  letter  dated  October  15, 

1992,  by  the  Director,  Utah  Air  Quality 
Division.  As  with  the  UACR,  the  State- 
wide SIP  was  updated  to  clarity  and 
consistency  with  current  State  and    « 
Federal  requirements.  The  October  15, 
1992  submittal  was  referenced  in  the 
Governor's  original  November  15,  1991 
letter. 

As  noted,  additional  submittals  for 
the  initial  moderate  PMio  nonattainment 
areas  were  due  at  later  dates.  These 
include  a  new  source  review  program 
for  new  and  modified  major  sources  of 
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srtcursors, ' 


PMio  (and  PMto  precursors,  where 
applicable),  which  was  required  to  be 
submitted  by  June  SO,  1992  (see  Section 
189(a)  of  the  Act)  a|id  contingency 
measures,  which  w^re  required  to  be 
submitted  by  Novetnber  15, 1993  (see 
Section  172(c)(9)  of  the  Act  and  57  FR 
13543).  The  EPA  Jill  determine  the 
adequacy  of  any  sudh  submittal  as 
appropriate. 
The  approval  of  1  he  PMio  plans  for  the 


Salt  Lake  and  Utah 


Counties  has 


benefits  that  extend  to  other  criteria 
poihitant  efforts.  Tke  approval  of  these 
PM 10  plans,  howev  v,  does  not 
automatically  resol  i^e  the  other  criteria 
pollutant  issues,  su  ch  as  CEP  and  the 
SO2  SIP.  The  CEP  i  tsue  and  the  SO;  SIP 
for  Salt  Lake  Count  y  will  be  addressed 
hi  a  separate  Federal  Register  notice. 
The  approval  of  I  lis  FMio  plan  for 
Salt  Lake  and  Utah  Counties  establishes 
emission  limitation  i  and 
implementation  mi  estones.  The  State 


must  update  its  SIF 


emission  linutatioi|5,  especially  for 


stationary  sources. 


iPA  and  the  State 


agree  that  such  upc  ates  (which  are  SIP 
Revisions)  will  occi  u  each  September, 
as  appropriate.  Sho  iild  differences  exist 
between  emission  1  mitations,  EPA  will 
enforce,  as  necessaj  y,  the  most  stringent 
limitation. 


FinaJ  Action 


n  akes 


A I 
re<  eived 


CO  nments : 


I  adve  'se 
ha/e 


acton 


■th  ( 
estabhs  led 


This  document 
proposed  at  57  FR 
1992.  including  the 
discxisaed  above, 
this  notice,  EPA 
comments  in  suppc^ 
approval  and  on 
applicable  to  other 
CO)  issues;  no 
were  believed  to 
on  the  proposed  ac^on 
result,  the  Regional 
reclassified  this 
a  Table  111  under 
procedures 
January  19, 1989 

Regulatory  Process 

Under  the 
5  U.S.C.  600  et  seq. 
a  regulatory  flexibility 
assessing  the  impac  t 
final  rule  on  small 
and  604. 
that  the  rule  will 
impact  on  a  substaikial 
entities.  Small  entities 
businesses,  small 
enterprises,  and 
with  puisdiction 
than  50.000. 

SIP  approvals  un^er 
Subchapter  L  Part 
create  any  new 


net 


not 


for  changes  to  these 


final  the  action 
^149,  December  18. 
clarifications 
noted  elsewhere  in 
public 
of  its  proposed 
more 
x)llutant  (SO2  and 
public  comments 
been  submitted 
As  a  direct 
Administrator  has 
from  Table  I  to 


processing 

at  54  FR  2214, 


Regula  :ory  Flexibility  Act, 
EPA  must  prepare 

analysis 
of  any  proposed  or 
*itities.  5  U.S.C.  603 
Altemativ  dy.  EPA  may  certify 
have  a  significant 
number  of  small 
include  small 
for-profit 
go\^ernment  entities 

population  of  less 


over 


E  of 


requ  irements 


Section  110  and 

the  CAA  do  not 

but 


simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA,  preparatioB  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
L^nion  Electric  Co.  v.  U.S.  E.P.A.  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

Under  Section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  6, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  Section 
307(b)(2)). 

Executive  Order  12866 

OMB  has  exempted  this  action  from 
Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control,  Environmental 
protection,  Incorporation  by  reference, 
hydrocarbons,  intergovernmental 
relations,  nitrogen  dioxide,  particulate 
matter,  reporting  and  recordkeeping 
requirements,  and  sulfur  dioxide. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Utah  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated;  April  26. 1994. 
William  YelloM-tail, 

Regional  Administrator. 

Chapter  1.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDEDl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  fellows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  TT— Utah 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(25)  to  read  as 
fnliows: 


§52.2320    ktantracaMonofplaiiv 

(c)*  •  • 

(25)  The  Governor  of  Utah  submitted 
a  PMio  State  hnplementation  Plan  (SIP) 
for  Salt  Lake  and  Utah  Coimties,  Utah 
with  a  letter  dated  November  15, 1991. 
The  submittals  were  made  to  satisfy 
those  moderate  PMio  nonattaiiunent 
area  SIP  requirements  due  for  Salt  Lake 
and  Utah  Counties  as  outlined  in  the 
Clean  Air  Act  of  1990.  The  Governor's 
submittal  also  included  revisions  to  llie 
Utah  Air  Quality  Rules  and  to  other 
sections  of  the  State- wide  SIP.  The  Utah 
Air  Conservation  Regulations  have  been 
revised  and  reniunbered  over  the  past 
decade  and  are  being  replaced  in  its 
entirely  with  this  Governor's  submittal. 

(i)  Incorporation  by  reference. 

(A)  Utah  Air  Conservation 
Regulations,  printed  January  27,  1992. 

(B)  Utah  State  Implementation  Plan, 
Section  1-7  and  10-15,  effective  March 
31. 1992. 

(C)  Utah  State  Implementation  Plan, 
Section  9,  Part  A  and  Section  9,  Part  A, 
Appendix  A  effective  August  14, 1991. 

[FR  Doc  94-16505  Piled  7-7-94;  8:45  am) 
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40  CFR  Parts  52  and  81 

PN15-2-6326A;  FRL-60G8-S] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation . 
Of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Indiana 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUKIMARY:  The  United  States 
Environmental  Protection -Agency 
(USEPA)  is  approving  three  requests  to 
redesignate  marginal  ozone 
nonattainment  areas  in  the  State  of 
Indiana  to  attainment  The  USEPA  is 
also  approving  their  accompan)ang 
maintenance  plans  as  State 
Implementation  Plan  (SIP)  revisions. 
The  redesignation  requests  and 
maintenance  plans  were  submitted  by 
the  Indiana  Department  of 
Environmental  Management  (IDEM)  for 
the  following  ozone  nonattainment 
areas:  St.  Joseph  and  Elkhart. 
Vanderburgh,  and  Marion  Counties.  The 
State  has  met  the  requirements  for 
redesignation  contained  in  the  Clean  j\ir 
Act  (the  Act),  as  amended  in  1990.  The 
redesignation  requests  are  based  on 
ambient  monitoring  data  that  show  no 
violations  of  the  ozone  National 
Ambient  Air  Quality  Standard  (NAAQS) 
during  the  three-year  period  from  1990 


through  1992.  In  the  proposed  rules 
section  of  this  Federal  Register,  USEPA 
is  proposing  approval  of  and  soliciting 
public  comment  on  these  requested 
redesignations  and  SIP  revisions.  If 
adverse  comments  are  received  on  this 
direct  final  rule,  USEPA  will  withdraw 
this  final  rule  and  address  these 
comments  in  a  final  rule  on  the  related 
proposed  rule  which  is  being  published 
in  the  proposed  rules  section  of  this 
Federal  Register.  Adverse  comments 
received  concerning  a  specific 
geographic  area.  St.  Joseph  and  Elkhart. 
Vanderburgh,  or  Marion  Counties,  will 
only  affect  this  final  rule  as  it  pertains 
to  that  area  and  only  the  portion  of  this 
final  rule  concerning  the  area  receiving 
adverse  comments  will  be  withdrawn. 
EFFECTIVE  DATES:  This  action  will  be 
effective  September  6, 1994,  unless 
notice  is  received  by  August  8, 1994, 
that  someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  SIP  revision 
and  USEPA 's  analyses  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Edward  Doty  at  (312)  886-6057  before 
visiting  the  Region  5  Office.) 
United  States  Environmental  Protection 
Agency,  Region  5.  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
A  copy  of  these  SIP  revisions  is 
available  for  inspection  at  the  following 
location:  Office  of  Air  and  Radiation 
(OAR)  Docket  and  Information  Center. 
(Air  Docket  6102),  Room  M1500.  United 
States  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  260-7548. 

Written  comments  can  be  mailed  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (AR-18J), 
Regulation  Development  Branch,  Air 
and  Radiation  Division,  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty.  Regulation  Development 
Section  (AR-18J).  Regulation 
Development  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone  Number  (312)  886- 
6069. 

SUPPLEMENTARY  INFORMATION:  The 
redesignation  requests  and  maintenance 
plans  considered  in  this  rulemaking 
were  submitted  by  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  for  the  following 
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through  1992.  In  the  proposed  rules 
section  of  this  Federal  Register,  USEPA 
is  proposing  approval  of  and  soHciting 
public  comment  on  these  requested 
redesignations  and  SIP  revisions.  If 
adverse  comments  are  received  on  this 
direct  final  rule,  USEPA  virill  withdraw 
this  final  rule  and  address  these 
comments  in  a  final  rule  on  the  related 
proposed  rule  which  is  being  published 
in  the  proposed  rules  section  of  this 
Federal  Register.  Adverse  comments 
received  concerning  a  specific 
geographic  area.  St.  Joseph  and  Elkhart, 
Vanderburgh,  or  Marion  Counties,  will 
only  affect  this  final  rule  as  it  pertains 
to  that  area  and  only  the  portion  of  this 
final  rule  concerning  the  area  receiving 
adverse  comments  will  be  withdrawn. 
EFFECTIVE  DATES:  This  action  will  be 
effective  September  6, 1994,  unless 
notice  is  received  by  August  8, 1994, 
that  someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  SIP  revision 
and  USEPA 's  analyses  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Edward  Doty  at  (312)  886-6057  before 
visiting  the  Region  5  Office.) 
United  States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  17  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
A  copy  of  these  SIP  revisions  is 
available  for  inspection  at  the  following 
location:  Office  of  Air  and  Radiation 
(OAR)  Docket  and  Information  Center 
(Air  Docket  6102),  Room  M1500,  United 
States  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  260-7548. 

Written  comments  can  be  mailed  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (AR-18J), 
Regulation  Development  Branch,  Air 
and  Radiation  Division,  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Regulation  Development 
Section  (AR-18J),  Regulation 
Development  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone  Number  (312)  886- 
6069. 

SUPPLEMENTARY  INFORMATION:  The 
redesignation  requests  and  maintenance 
plans  considered  in  this  rulemaking 
were  submitted  by  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  for  the  following 


ozone  nonattainment  areas:  South  Bend/ 
Elkhart  (St.  Joseph  and  Elkhart 
Counties,  submitted  on  September  22, 
1993);  Evansville  (Vanderburgh  County, 
submitted  on  November  4, 1993);  and  ' 
Indianapolis  (Marion  County,  submitted 
on  November  12,  1993). 

I.  USEPA  Redesignation  Policy 

The  Act's  requirements  for 
redesignation  to  attainment  are 
contained  in  section  107(d)(3)(E)  of  the 
Act,  and  discussed  in  a  September  4, 
1992  memorandum  from  the  Director  of 
the  Air  Quality  Management  Division. 
Office  of  Air  Quality  Planning  and 
Standards,  to  Directors  of  Regional  Air 
Divisions.  As  outlined  in  this 
memorandum,  section  107(d)(3)'(E)  of 
the  Act  requires  that  the  following 
conditions  be  met  for  redesignation  to 
attainment: 

1.  The  USEPA  must  determine  that 
the  areas  subject  to  the  redesignation 
request  have  attained  the  National  - 
Ambient  Air  Quality  Standard 
(NAAQS):    ■ 

2.  The  USEPA  must  have  fully 
approved  the  applicable  SiP  for  the 
areas  under  section  llO(k)  of  the  Act; 

3.  The  USEPA  must  determine  that 
the  improvements  in  air  quality  are  due 
to  permanent  and  enforceable 
reductions  in  emissions  resulting  from 
the  implementation  of  the  applicable 
SIP,  Federal  air  pollution  control 
regulations,  and  other  federally 
enforceable  emission  reductions; 

4.  The  USEPA  must  have  hilly 
approved  maintenance  plans  for  the 
areas  as  meeting  the  requirements  of 
section  1 75 A  of  the  Act;  and 

5.  The  State  must  have  met  all 
requirements  applicable  to  the  areas 
under  section  110  and  Part  D  of  the  Act. 

To  demonstrate  that  the  areas  have 
attained  the  ozone  NAAQS,  the  State 
must  show  that  the  ozone  data 
representative  of  the  highest  ozone 
concentrations  in  the  areas  do  not 
indicate  violations  of  the  NAAQS  at  any 
monitoring  site  in  the  areas  during  the 
most  recent  three  years  of  monitoring  at 
the  sites.  In  accordance  with  40  CFR 
50.9,  the  armual  average  number  of 
expected  exceedances  of  the  ozone 
standard  (0.12  parts  per  milhon  [ppm], 
one-hour  averaged)  at  any  monitor  can 
not  exceed  1.0  during  the  preceding 
three  year  period.  The  data  used  in  this 
demonstration  must  be  quaUty  assured, 
in  accordance  with  40  CFR  part  58.  and 
collected  in  accordance  with  40  CFR 
part  50,  appendix  H.  The  data  should  be 
recorded  in  USEPA's  Aerometric 
Information  Retrieval  System  (AIRS). 
The  SIP  for  the  areas'  must  be  fully 
approved  under  section  llO(k)  of  the 
Act  and  must  satisfy  all  requirements 


that  apply  to  the  areas.  These 
requirements  include  new  requirements 
added  by  the  1990  Act  amendments. 
The  State  must  meet  all  requirements  of 
section  110  and  Part  D  of  the  Act  that 
were  applicable  prior  to  the  submittal  of 
the  complete,  finally  adopted 
redesignation  request(s).  (It  should  be 
noted  that,  based  on  section  175A  of  the 
Act.  other  requirements  of  Part  D  of  the 
Act  remain  in  effect  until  the  USEPA 
approves  the  maintenance  plan  and 
redesignation  to  attainment.  If  the 
USEPA  disapproves  the  request  to 
redesignate  an  area,  these  requirements 
remain  in  effect  with  no  delay.)  A  SIP 
which  meets  the  pre-redesignation 
request  submittal  requirements  must  be 
fully  approved  by  the  USEPA  prior  to 
USEPA's  approval  of  the  redesignation 
of  the  areas  to  attairunent  of  the 
NAAQS.  The  requirements  of  Title  I  of 
the  Act,  which  includes  section  110  and 
Part  D  of  the  Act.  are  discussed  in  the 
General  Preamble  to  Title  I  (57  FR 
13498.  April  16.1992). 

The  State  must  be  able  to  reasonably 
attribute  the  improvements  in.air 
quality  to  permanent  and  enforceable 
emission  reductions.  Attainment 
resulting  from  temporary'  emission 
reductions  or  from  favorable  (not 
conducive  to  high  ozone  concentrations) 
meteorology  would  not  qualify  as  a 
permanent  air  quality  improvement. 
The  State  should  demonstrate  that  the 
emission  reductions  from  a  past  high 
ozone  period  (generally  the  year  or 
period  for  which  the  area  ozone 
classification  design  values  were 
determined),  to  the  period  of  attainment 
were  due  to  permanent  and  enforceable 
emission  control  measures  and  were 
sufficient  to  explain  the  attainment  of 
the  ozone  NAAQS. 

Prior  to  the  redesignation  of  an  area 
to  attainment,  the  USEPA  must  fully 
approve  a  maintenance  plan  (as  a  SIP 
revision)  which  meets  the  requirements 
of  section  1 75 A  of  the  Act.  The 
maintenance  plan  riiust  provide  for 
maintenance  of  the  NAAQS  attainment 
in  the  area(s)  for  at  least  10  years  after 
the  USEPA  approval  of  the  ' 
redesignation  request.  The  maintenance 
plan  must  contain  additional  emission 
control  measures  as  necessary  to  assure 
maintenance  of  the  NAAQS  (generally 
this  means  maintaining  the  ozone 
precursor  emissions  at  or  below  the 
attainment  year  levels).  The  Act  also 
requires  (section  175A(b))  a  second  SIP 
revision  8  years  after  an  area  is 
redesignated  to  attainment  to  assure 
maintenance  of  the  NAAQS  for  an 
additional  10  years  beyond  the  first  10 
year  maintenance  period. 

The  maintenance  plan  must  contain 
such  contingency  measures  as  the 
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prompt  correction  ofjaay  violatian  of 
the  NAAQS  occurring  after  an  area  is 
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redesignated  to  atl 
exceedance  of  other 
such  as  emissions  exi 
levels  (this  could  be 
increases  not  anticii 
maintenance  plan). 

At  a  minimum.  th< 
should  contain  the 


uent  or 

ggering  levels, 
ing  attainment 

used  by  emission 
ted  in  the 

maintenance  plan 
owing  elements: 


1.  Attainment  Invent  iry 

The  State  must  de\  elop  an  emissions 
inventory  for  the  init  al  period  of 
attainment  to  identif;  the  level  of 
emissions  in  each  are  a  which  is 
associated  with  attainment  of  the 
NAAQS.  This  emissions  inventory  must 
be  consistent  with  UsEPA's  most  recent 
guidance  on  prepara4on  and 
documentation  of  emission  inventories. 
For  ozone  nonattainment  areas,  the 
inventory  should  be  l^sed  on  actual, 
typical  summer  %veeldday  emissions  of 
ozone  precursors  (Volatile  Organic 
Compounds  [VOC],  Qxides  of  Nitrogen 
iNOx).  and  Carbon  Ntisooxide  [CO)). 

2.  Maintenance  DenMnstration 

A  State  may  generally  demonstrate 
maintenance  of  the  NJAAQS  by  either 
showing  that  future  emissions  of  the 
ozone  precursors  will  not  exceed  the 
levels  of  the  emissionk  in  the  attainment 
inventory  or  by  modeling  to 
demonstrate  that  the  future  mix  of 
sources  and  emission  rates  will  not 
cause  a  violation  of  the  NAAQS.  The 
maintenance  plan  should  be  based  on 
the  same  type  and  levjel  of  modeling 
used  to  demonstrate  ^ttainment  of  the 
NAAQS  in  the  SIP.  Regardless  of  which 
approach  is  used,  theiState  must  project 
the  emissions  for  the  10  year  period 
following  the  anticip«  ted  time  c^  the 
USEPA  approval  of  tie  redesignation 
request  (the  State  should  assume  that 
the  USEPA  will  take  tkvo  years  to 
complete  the  riilemaktng  on  the 
redesignation  request 
emissions  must  refli 
actual  emissions 

emission  rates  and  typical  source 
activity  rates  (such  aslproduction  rates) 
adjusted  for  expected  jsource  growth 
Projected  emission 
reOect  the  impacts  of 
enforceable  emission 
The  assumptions  of  ei 
and  source  growth  and  techniques  used 
to  project  the  emissiotts  must  be  clearly 
documented. 

3.  Monitoring  Networ  ; 

The  maintenance  plan  must  contain 
provisions  for  the  coolinued  operation 
of  air  quality  Biomton  of  the  apphcable 
type  (ozone  monitors  n  this  case)  in  the 


The  projected 
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on  enforceable 


uctions  must 
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areas  to  be  redesignated  to  attainment. 
This  is  needed  to  provide  verification  of 
the  maintenance  of  the  NAAQS 
attainment,  and  is  also  needed  to 
provide  triggering  data  for  the  possible 
activation  of  the  contingency  measures 
in  the  event  of  a  future  violaticm  or 
exceedance  of  the  NAAQS  (the  State 
may  choose  to  activate  some 
contingency  measures  even  when  the 
NAAQS  is  simply  exceeded  but  not  yet 
violated  to  prevent  future  NAAQS 
violations). 

4.  Verification  of  Continued  Attainment 

The  State  must  assiu^  that  it  has  the 
legal  authority  to  implement  and 
enforce  all  measures  necessary  to  attain 
and  maintain  the  NAAQS.  In  addition, 
the  maintenance  plan  must  indicate 
how  the  State  will  track  the  progress 
and  success  of  the  maintenance  plan. 
This  includes  tracking  air  quality  levels 
and  emissions. 

5.  Contingency  Plan 

Section  175  A  of  the  Act  requires  that 
a  maintenance  plan  include  contingency 
provisions,  as  necessary,  to  promptly 
correct  any  violation  of  the  NAAQS  that 
occurs  after  the  redesignation  of  an  area 
to  attainment.  For  the  purposes  of 
section  175A.  a  State  is  not  required  to 
fully  adopt  contingency  measures  that 
will  take  effect  without  furrier  action  by 
the  State.  The  contingency  phan. 
however,  is  considered  to  be  an 
enforceable  part  of  the  SIP  aad  must 
ensure  that  the  contingency  measures 
will  be  adopted  and  implemented 
expeditiously  after  they  are  triggered. 
The  plan  must  clearly  identify  the 
measures  that  will  be  adopted,  a 
schedule  and  procedure  for  their 
adoption  and  implementation,  and  a 
specific  time  limit  for  action  by  the 
State.  The  plan  must  also  identify  the 
specific  indicators  or  triggers  that  will 
be  used  to  determine  when  the 
contingency  measures  will  be  required. 

U.  Summary  of  the  Indiana 
Redesignation  Submittals 

Summarized  below  are  the  contents  of 
the  three  IDEM  redesignation  requests 
and  maintenance  plans. 

A.  Current  Designations  and  Area 
Definitions 

On  November  6,  1991  (5b  FR  56694) 
the  USEPA  formally  designated  the 
Evansville,  (Vanderburgh  County); 
Indianapolis,  (Marion  County);  and 
South  Bend/Elkhart  (Elkhart  and  St. 
Joseph  Counties)  areas  as  marginal 
ozone  nonattainment  areas.  These 
designations  and  classifications  were 
based  oa  ozone  standard  violations 
monitored  in  these  areas  in  1988. 


B.  Monitored  Attainment  of  the  NAAQS 
B.l.  Evansvilte  Area 

[hiring  the  roost  recent  three  years 
with  quality  assured  monitoring  data  as 
addressed  in  the  Evansville  area 
redesignation  request  (1990  through 
1992),  ozone  was  monitored  at  six  sites 
in  Indiana  and  at  two  sites  in  Kentucky. 
No  exceedance  of  the  ozone  standard 
was  monitored  during  this  period,  with 
the  highest  monitored  ozone 
concentration  being  0.122  ppm,  one- 
hour  averaged,  at  the  Mount  Vernon 
monitoring  site  in  1990. 

The  worst-case  historical  sites  (AIRS 
site  19-173-0002  in  Warrick  County 
and  the  Old  State  Road  site  in 
Vanderburgh  County)  recorded  a 
number  of  ozone  standard  exceedances 
in  1988  and  1989.  The  Warrick  County 
site  recorded  three  exceedances  in  1988, 
0.133  ppm,  0.132  ppm,  and  0.128  ppn%. 
The  Old  State  Road  site  recorded  two 
exceedances- in  1988, 0.146  ppm  and 
0.127  ppm.  and  one  exceedance,  0.146 
ppm,  in  1989.  The  exceedances 
recorded  in  Warrick  County  are  believed 
by  the  State  to  be  due  to  the  impact  of 
emissions  from  Vanderburgh  County, 
which  is  an  adjoining  county  just  west 
of  Warrick  County.  The  1990  through 
1992  data  for  these  sites  show  no 
exceedances  of  the  ozone  standard  (0.1 2 
ppm  one-hour  averaged),  with  the  peak 
ozone  concentration  at  the  Warrick 
County  site  being  0.118  ppm  nA  that  at 
the  Old  Sute  Road  site  being  0.115 
ppm. 

These  data  show  thert  attaimnent  of 
the  ozone  NAAQS  has  been  monitored 
in  the  Evansville  area  based  on  the  most 
recent  air  quality  data  available  at  the 
time  of  the  redesignation  request 
submittal.  To  further  support  this  case, 
the  1993  data  showed  no  exceedances  of 
the  ozone  standard. 

B.2.  Indianapolis  Area 

During  the  most  recent  three  years 
with  quahty  assured  monitoring  data 
prior  to  the  redesignation  submittal 
(1990  through  1992),  ozone  was 
monitored  at  seven  sites  in  the 
Indianapolis  area.  Only  one  exceedance, 
0.125  ppm,  was  recorded  (recorded  at 
the  Trailer  Court  Road  site  in 
Indianapolis  in  1990)  in  this  area  during 
this  period. 

The  worst-case  historical  sites  (1321 
South  Harding  in  Indianapolis  and 
Noblesville  in  Hamilton  County) 
recorded  a  number  of  exceedances  of 
the  ozone  standard  during  the  1987 
through  1989  period.  The  NoblesvilK? 
monitor  recorded  three  exceedances, 
0.130  ppm,  0.130  ppm,  and  0.127  ppm, 
during  this  period.  The  1321  South 
Harding  monitor  also  recorded  three 


exceedances,  0.147  ppm,  0.142  ppm,  a 

and  0.137  ppm,  during  this  period.  The  r 
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During  the  1990  through  1992  period,  j., 
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South  Bend/Elkhart  area.  No  (,, 
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exceedances,  0.147  ppm,  0.142  ppm, 
and  0.137  ppm,  during  this  period.  The 
1990  through  1992  data  for  these  sites 
show  no  exceedances  of  the  ozone 
standard  (0.12  ppm  one-hour  averaged), 
with  the  peak  concentration  at  the 
Noblesville  site  being  0.117  ppm  and 
that  at  the  1321  South  Harding  site 
being  0.104  ppm. 

These  data  show  that  attainment  of 
the  ozone  NAAQS  has  been  monitored 
in  the  IndianapoUs  area.  To  further 
support  this  case,  the  1993  data  showed 
no  exceedances  of  the  ozone  standard  at 
any  of  the  monitoring  sites  in  the 
IndicinapoUs  area. 

B.3.  South  Bend/Elkhart  Area 

During  the  1990  through  1992  period, 
ozone  was  monitored  at  five  sites  in  the 
South  Bend/Elkhart  area.  No 
exceedance  of  the  ozone  standard  was 
monitored  during  this  period,  with  the 
maximum  monitored  concentration 
being  0.124  ppm,  monitored  at  the  Ross 
Beatty  Hi^  School  in  Cass  County, 
Michigan  in  1991. 

The  worst-case  historical  site, 
Childrens  Hospital  in  South  Bend, 
recorded  three  ozone  standard 
exceedances,  0.137  ppm.  0.135  ppm. 
and  0.130  ppm,  in  1988.  The  1990 
through  1992  data  for  this  site  show  no 
exceedances  of  the  ozone  standard  (0.12 
ppm  one-hour  averaged),  with  the  peak 
monitored  ozone  concentration  being 
0.107  ppm. 

These  data  show  that  attainment  of 
the  ozone  NAAQS  has  been  monitored 
in  the  South  Bend/Elkhart  area.  To 
further  supjjort  this  case,  the  1993  data 
showed  no  exceedances  of  the  ozone 
standard  at  any  of  the  monitoring  sites 
in  the  area. 

C.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D 

As  noted  in  40  CFR  52.773,  the 
USEPA  has  approved  Indiana's  ozone 
SIP  as  meeting  the  requirements  of 
section  110(a)(2)  and  Part  D  of  the  Act, 
as  amended  in  1977,  for  Elkhart, 
Marion,  and  St.  Joseph  Counties.  (Since 
Vanderburgh  County  was  designated  as 
attainment  for  ozone  prior  to  the  1990 
amendment  of  the  Act  and  prior  to  the 
submittal  deadlines  covered  imder  other 
requirements  of  the  pre-1990  Act, 
Vanderburgh  County  was  subject  only  to 
Prevention  of  Significant  Deterioration 
(PSD)  regulations,  which  the  USEPA  has 
promulgated  for  Indiana  and  has 
delegated  to  the  State  of  Indiana  for 
implementation.  Vanderburgh  County, 
however,  is  subject  to  the  amended 
requirements  of  Part  D  as  addressed 
below.)  The  1990  Act  amendments, 
however,  modified  section  110(a)(2) 
and.  imder  Part  D,  revised  sections  172 


and  182  adding  new  requirements  for  all 
nonattainment  areas.  Therefore,  for 
purposes  of  redesignation,  to  satisfy  the 
requirement  that  the  SIP  meet  all 
applicable  requirements  under  the  Act, 
USEPA  has  reviewed  the  SIP  to  ensure 
that  it  contains  all  measures  and 
information  that  were  due  under  the 
Act,  as  amended  in  1990,  prior  to  or  at 
the  same  time  Indiana  submitted  its 
redesignation  requests  as  considered 
here.  The  USEPA  interprets  section 
107(d)(3)(E)(V)  of  the  Act  to  mean  that, 
for  a  redesignation  request  to  be 
approved,  the  State  must  have  met  all 
requirements  that  applied  to  the  subject 
areas  prior  to  or  at  the  same  time  of  the 
submission  of  the  complete 
redesignation  requests.  Requirements  of 
the  Act  that  come  due  subsequently 
continue  to  be  applicable  to  the  areas  at 
later  dates  (see  section  175A(c))  and,  if 
the  redesignation  of  any  of  the  areas  is 
disapproved,  the  State  remains 
obligated  to  fulfill  those  requirements. 

C.l.  Section  110  Requirements 

Although  section  110  was  amended  in 
1990,  the  Indiana  SIP  for  the  areas 
addressed  in  this  rulemaking  meets  the 
requirements  of  amended  section 
110(a)(2).  A  number  of  the  requirements 
in  section  110(a)(2)  did  not  change  in 
substance  and.  therefore.  USEPA 
believes  that  the  pre-amendment  SIP 
meets  these  requirements.  As  to  those 
requirements  that  were  amended  (57  FR 
27936  and  23939.  June  23, 1993).  many 
duphcate  other  requirements  of  the  Act. 
which  are  addressed  below. 

C.2.  Part  D  Requirements 

Before  the  subject  Indiana  areas  may 
be  redesignated  to  attainment,  the  areas 
must  meet  the  applicable  requirements 
of  Part  D.  Under  Part  D,  an  area's 
classification  indicates  the  requirements 
to  which  it  will  be  subject.  Subpart  1  of 
Part  D  sets  forth  the  basic  requirements 
applicable  to  all  nonattainment  areas. 
Subpart  2  of  Part  D  estabUshes 
additional  requirements  for 
nonattainment  areas  classified  under 
table  1  of  section  181(a).  As  described 
in  the  General  Preamble  for  the 
Implementation  of  Title  I,  specific 
requirements  of  Subpart  2  may  override 
Subpart  I's  general  provisions  (57  FR 
13501.  (April  16, 1922)).  Elkhart. 
Marion.  St.  Joseph,  and  Vanderburgh 
Counties  were  classified  as  marginal 
ozone  nonattainment  areas  (56  FR 
56694.  (November  6, 1991)).  Therefore, 
in  order  to  be  redesignated  to 
attainment,  the  State,  for  these  Counties, 
must  meet  the  applicable  requirements 
of  subpart  1  of  Part  D.  as  well  as  the 
applicable  requirements  of  Subpart  2  of 
PartD. 


C.2.a.  Subpart  1  of  Part  D— Section 
172(c)  Provisions 

Section  172(c)  sets  forth  general 
requirements  applicable  to  all 
nonattainment  areas.  Under  section 
172(b),  the  section  172(c)  requirements 
are  applicable  on  a  schedule  as 
determined  by  the  Administrator,  but  no 
later  than  three  years  after  an  area  has 
been  designated  as  nonattainment  under 
the  amended  Act.  The  USEPA  has  not 
determined  that  these  requirements 
were  applicable  to  ozone  nonattainment 
areas  on  or  before  November  12.  1993— 
the  date  by  which  the  State  of  Indiana 
submitted  the  complete  redesignation 
requests  considered  here.  Therefore,  the 
State  of  Indiana  was  not  required  to 
meet  these  requirements  for 
redesignation  purposes.  In  addition,  as 
discussed  below.  Indiana  has  either 
satisfied  the  section  172(c)  requirements 
or,  as  is  the  case  for  several  of  them, 
they  lose  their  continued  force  once  an 
area  has  demonstrated  attainment  and 
maintenance  of  the  ozone  NAAQS. 

The  requirements  of  section  1 72(c)  are 
discussed  below  along  with  their 
relevancy  to  the  redesignation  requests 
at  hand: 

(1)  Section  172(c)(1)  requires  SIPs  to 
provide  for  all  Reasonably  Available 
Control  Measures  (RACM)  as 
expeditiously  as  practicable  and  to 
provide  for  attainment  of  the  NAAQS. 
As  discussed  elsewhere  in  this 
rulemaking.  Indiana  has  completed  the 
adoption  of  stationary  source 
Reasonably  Available  Control 
Technology  (RACT)  require  for  the         « 
Indianapolis  and  South  Bend/Elkhart 
ozone  nonattaiimient  areas.  The  USEPA 
has  approved  these  RACT  regulations  in 
prior  rulemaking. 

In  addition,  the  USEPA  notes  that, 
wi\h  respect  to  all  three  of  the  areas  that 
are  the  subject  of  this  notice,  no 
additional  RACM  controls  beyond  what 
may  already  be  required  in  the  SIP  are 
necessary  upon  redesignation  to 
attainment.  The  General  Preamble  (57 
FR  13560.  (April  16, 1992))  explains 
that  section  172(c)(1)  requires  the  plans 
for  all  nonattainment  areas  to  provide 
for  the  implementation  of  RACM  as 
expeditiously  as  practicable.  The 
USEPA  interprets  this  requirement  to 
impose  a  duty  on  all  nonattainment 
areas  to  consider  all  available  control 
measures  and  to  adopt  and  implement 
such  measures  as  are  reasonably 
available  for  implementation  in  the  area 
components  of  the  areas'  attainment 
demonstrations.  Because  attainment  has 
been  reached  in  all  three  areas,  no 
additional  measures  are  needed  to 
provide  for  attainment. 
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(2)  Section  172(c  (2)  requires  the  SIP 
to  provide  for  Reas  )nable  Further 
Progress  (RFP)  tow  irds  attainment  of 
the  NAAQS.  This  r  jquirement  only  has 
relevance  during  the  time  it  takes  an 
area  to  attain  the  NAAQS.  Because  the 
areas  covered  by  th  is  rulemaking  have 
already  attained  th(  i  NAAQS,  the  SIP 
has  already  achieve  d  the  necessary  RFPs 
toward  that  goal  foi  the  three  areas. 

(3)  Section  172(c  (3)  requires  the  SIP 
to  contain  a  compn  hensive,  accurate, 
current  inventory  a  "  actual  emissions 
from  all  source  of  t  le  relevant 
pollutants.  As  note  1  elsewhere  in  this 
rulemaking,  the  Sta  te  of  Indiana  has 
developed  and  subi  nitted  such  an 
emissions  inventor '  for  the  areas 
covered  here.  As  al  ;o  noted  elsewhere 
in  this  rulemaking,  the  USEPA  has 
approved  this  emisi  ;ions  inventory. 

(4)  Section  172(c  (4)  requires  the  SIP 
t«  identify  and  qua  itify  the  emissions 
which  will  be  allov  ed  to  result  from  the 
construction  of  maj  )r  new  or  modified 
stationary  sources  i  i  each  of  the  areas. 
This  requirement  hi  is  been  addressed  in 
Indiana's  revised  N  !w  Source  Review 
(NSR)  regulations.  \  /hich  have  been 
submitted  to  the  US  EPA  (see  a 
discussion  of  this  si  ibmittal  below).  The 
approval  of  Indiana  s  NSR  regulations 
would  also  satisfy  sjction  172(c)(5)  NSR 
provisions. 

Although  the  USI  PA  has  not 
completed  approval  of  Indiana's  NSR 
regulations,  it  shoui  d  be  noted  that  once 
an  area  is  redesigna  ed  to  attainment, 
nonattainment  NSR  requirements  are 
not  generally  applic  ible.  The 
redesignated  area(s)  then  becomes 
subject  to  Preventio  i  of  Significant 
Deterioration  (PSD)  requirements 
instead  of  the  NSR  i  equirements.  The 
USEPA  has  promulj  ated  acceptable  PSD 
regulations  for  Indie  na  and  has 
delegated  the  imple  nentation  of  these 
regulations  to  the  Si  jte. 

(5)  Section  172(c)  7)  requires  the  SIP 
to  meet  the  applical  le  provisions  of 
section  110(a)(2J.  A<  noted  above,  the 
USEPA  believes  the  Indiana  SIP  meets 
the  requirements  of  section  110(a)(2). 

(6)  Section  172(c)  9)  requires  the  SIP 
to  contain  continger  cy  measures  to  be 
undertaken  if  an  are  i  fails  to  make  RFP 
or  fails  to  attain  the  ^AAQS.  Since  the 
areas  covered  by  thi  ;  rulemaking  have 
attained  the  NAAQS  ,  the  section 
172(c)(9)  contingency  measure  ~ 
requirements  are  no  applicable  unless 
the  redesignation  ret  uests  and 
maintenance  plans  a  re  not  fully 
approved.  It  should  )e  noted  that 
section  175 A  contin  ;ency  measures 
apply  to  areas  that  a  e  redesignated  to 
attainment. 


IMI 


C.2.b.  Other  Part  D  Requirements 

See  the  discussion  below  concemmg 
the  implementation  of  the  new 
requirements  of  Part  D  of  the  1990 
amended  Act. 

D.  Improvement  of  Air  Quality  Due  to 
Permanent  and  Enforceable  Emission 
Reductions 

Indiana  has  developed  and  submitted 
1 990  base  year  ozone  precursor 
emission  inventories  for  all  of  the 
State's  ozone  nonattainment  areas. 
Indiana  used  the  1990  base  year 
emissions  data  available  at  the  time  the 
redesignation  requests  were  prepared  to 
backcast  (the  use  of  source  category 
annual  growth  factors,  emission  control 
impacts,  and  other  source-specific  data 
to  estimate  past  year  emissions)  to  1988 
emission  levels.  The  1988  backcasted 
emissions  were  compared  to  the  1990 
emissions  to  show  that  emission 
reductions  could  explain  the  observed 
improvement  in  ozone  concentrations 
between  1988  and  the  1990-1992 
period. 

D.  1 .  Evansville  Area 

A  listing  of  major  somce  VOC 
emissions  for  1988  and  1990  shows  that 
stationary  source  VOC  emissions  in 
Vanderburgh  County  declined  by  339 
tons  per  year  (approximately  1.1  tons 
per  day)  between  1988  and  1990. 
Permanent  VOC  emission  reductions 
due  to  source  closures  and 
implementation  of  emission  controls 
totalled  570  tons  per  year  in  the  same 
period  (some  of  this  emission  reduction 
was  offset  by  source  growrth).  Indiana 
asserts  that  these  point  source  emission 
reductions  are  permanent  and 
enforceable.  Indiana  will  not  renew  the 
source  permits  of  closed  sources,  will 
require  these  sources  to  undergo  review 
under  PSD  or  NSR  requirements  if  they 
seek  to  restart,  and  will  prohibit  these 
facilities  from  banking  the  pre-closure 
emissions  against  future  source  growth. 
Documentation  is  also  given  in  the 
redesignation  submittal  showing  that 
NOx  emissions  declined  by 
approximately  17.5  tons  per  day  at 
stationary  point  sources  between  1988 
and  1990,  due  primarily  to  source 
closures. 

In  addition  to  emission  reductions 
from  the  major  stationary  source 
closures. and  emission  controls, 
Vanderburgh  County  has  also 
experienced  VOC  emission  reductions 
as.the  result  of  the  implementation  of 
the  Federal  Motor  Vehicle  Emission 
Control  Program  (FMVCP)  and  the 
implementation  of  gasoline  Reid  Vapor 
Pressure  (RVP)  reduction  requirements. 


D.2.  Indianapolis  Area 

Revised  VOC  point  soujce  emissions 
for  1988  and  1990  were  included  in  the 
redesignation  submittal.  VOC  emission 
reductions  due  to  permanent  source 
closures  (see  discussion  above  for  the 
Evansville  area  regarding  Indiana's 
approach  to  dealing  with  source 
closures)  and  application  of  emission 
controls  have  reduced  point  source  VOC 
emissions  by  2,239.22  tons  per  year 
between  1988  and  1990. 

In  addition  to  emission  reductions 
from  the  major  stationary  source 
closures  and  emission  controls,  Marion 
County  has  also  experienced  VOC 
emission  reductions  as  the  result  of  the 
implementation  of  the  Federal  Motor 
Vehicle  Emission  Control  Program 
(FMVCP)  and  the  implementation  of 
gasoline  RVP  reduction  requirements. 

D.3.  South  Bend/Elkhart  Area 

IDEM  has  provided  emissions  data  for 
individual  stationary  point  source 
facilities  in  St.  Joseph  and  Elkhart 
Counties  showing  that  a  permanent, 
enforceable  VOC  emission  reduction  of 
857  tons  per  year  (2.7  tons  per  day 
assuming  312  days  per  year  of  source 
operation)  occurred  between  1988  and 
1990. 

In  addition  to  emission  reductions 
from  the  major  stationary  source 
closures  and  emission  controls,  Elkhart 
and  St.  Joseph  Counties  have  also 
experienced  VOC  emission  reductions 
as  the  result  of  the  implementation  of 
the  Federal  Motor  Vehicle  Emission 
Control  Program  (FMVCP)  and  the 
implementation  of  gasoline  RVP 
reduction  requirements. 

E.  Maintenance  Plans 

The  redesignation  requests  for  all 
three  areas  contain  common 
maintenance  plan  elements.  First,  the 
State  commits  to  continue  monitoring  of. 
ozone  during  the  10-year  maintenance 
period  follov«ng  the  redesignation  of 
the  areas.  Any  changes  in  the 
monitoring  systems  will  be  subject  to 
USEPA  approval.  Second,  the  State 
commits  to  revise  the  maintenance 
plans  8  years  after  the  areas  are 
redesignated  to  cover  an  additional  10- 
year  period  beyond  the  initial  10-year 
maintenance  period.  The  State  has 
selected  2006  as  the  year  ending  the 
initial  10-year  maintenance  period. 
Third,  to  help  verify  maintenance  of  the 
standard,  the  State  commits  to  require  - 
major  stationary  sources  to  annually 
submit  information  on  their  emissions 
in  accordance  with  the  State's  emission 
statement  rule  (326  LAC  2-6).  Finalh , 
the  State  has  selected  a  joint  set  of 
possible  contingency  emission  control 
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for  the  triggering  of  contingency  Im 

measures.  A  Level  I  response  would  re< 

occur  in  the  event  that  the  ozone  pL 

NAAQS  is  violated.  This  response  no 

would  entail  conducting  an  analysis  to  is 

determine  the  level  of  the  control  tri 

measures  needed  to  assure  expeditious  wi 

future  attainment  of  the  ozone  NAAQS.  re< 

Measures  that  could  be  implemented  pr 

quickly  would  be  selected  so  as  to  be  in  m( 
place  within  12  months  after  the  State- 

becomes  aware  of  a  NAAQS  violation.  en 

This  will  require  the  State  to  adopt  the  I  a 

regulations  prior  to  and  in  time  to  up 
achieve  the  12-month  implementation 

deadline.                                                     ,  mc 

A  Level  II  response  would  be  wi 

implemented  in  the  event  that:  an 

a.  The  monitored  ambient  levels  of  de 
ozone  exceed  0.115  ppm  more  than  co: 
once  in  any  year  at  any  site  in  any  one  re( 
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measures  and  a  common  approach  to 
triggering  the  need  for  contingency 
measures  in  each  area. 

Indiana  plans  on  a  two-level  approach 
for  the  triggering  of  contingency 
measures.  A  Level  I  response  would 
occur  in  the  event  that  the  ozone 
NAAQS  is  violated.  This  response 
would  entail  conducting  an  analysis  to 
determine  the  level  of  the  control 
measures  needed  to  assure  expeditious 
future  attainment  of  the  ozone  NAAQS. 
Measures  that  could  be  implemented 
quickly  would  be  selected  so  as  to  be  in 
place  within  12  months  after  the  State - 
becomes  aware  of  a  NAAQS  violation. 
This  will  require  the  State  lo  adopt  the 
regulations  prior  to  and  in  time  to ' 
achieve  the  12-month  implementation 
deadline. 

A  Level  II  response  would  be 
implemented  in  the  event  that: 

a.  The  monitored  ambient  levels  of 
ozone  exceed  0.115  ppm  more  than 
once  in  any  year  at  any  site  in  any  one 
of  the  redesignated  areas; 

b.  The  level  of  VOC.  CO,  or  NOx 
emissions  increase  above  the  level  of  the 
1990  emissions,  corrected  for  any  errors 
found  prior  to  the  approval  to  the 
redesignation  requests.  (The  State  is  in 

a  continual  process  of  upgrading  the 
emissions  inventory  as  a  result  of 
updated  emission  factors  and  ongoing 
quality  assurance  procedures. 
Significant  future  changes  in  the  base 
year  emission  inventories  resulting  from 
this  process  must  be  addressed  in  SIP 
revisions);  or 

c.  The  level  of  total  VOC  emissions  for 
any  area  determined  for  any  future  year 
has  increased  above  the  level  recorded 
in  the  prior  year  sufficiently  so  that  an 
increase  of  the  same  magnitude  in  the 
following  year  would  result  in  a  level  of 
emissions  exceeding  those  recorded  in 
1990  by  5 percent  or  more. 

A  Level  11  response  would  consist  of 
a  study  to  determine  whether  the  noted 
trends  are  likely  to  continue,  and.  if  so. 
to  determine  control  measures  necessary 


to  reverse  the  trends,  taking  into 
consideration  ease  and  timing  of 
implementation  as  well  as  economic 
and  social  considerations. 
Implementation  of  necessary  controls  in 
response  to  a  Level  II  trigger  will  take 
place  as  expeditiously  as  practicable  but 
no  later  than  18  months  after  the  State 
is  aware  that  a  contingency  measure 
trigger  level  has  been  exceeded.  This 
will  require  the  State  to  adopt  the 
required  emission  reduction  regulations 
prior  to  and  in  time  to  achieve  the  18 
month  implementation  deadline. 

The  analysis  technique  used  to  select 
emission  control  measures  under  Level 
I  and  Level  II  will  be  mutually  agreed 
upon  by  the  State  and  the  USEPA. 

The  maintenance  plan  contingency 
measures  to  be  considered  and  selected 
will  be  chosen  from  the  following  list  or 
any  other  emission  control  measures 
deemed  appropriate  based  on  a 
consideration  of  cost-effectiveness,  VOC 
reduction  potential,  economic  and 
social  considerations,  or  other  factors 
that  the  State  deems  to  be  appropriate: 

a.  Lower  Raid  Vapor  Pressure  for 
gasoline; 

b.  Reformulated  gasoline  program; 

c.  Stage  n  gasoline  vapor  recovery; 

d.  Vehicle  anti-tampering  program; 

e.  Broader  geographic  coverage  of 
existing  regulations; 

f.  Application  of  RACT  on  sources 
covered  by  new  control  techniques 
guidelines  issued  in  respKjnse  to  the 
1990  Act  amendments; 

g.  Application  of  RACT  to  smaller 
existing  sources; 

h.  Vehicle  inspection/maintenance 
program; 

i.  Implementation  of  one  or  more 
transportation  control  measures 
sufficient  to  achieve  at  least  a  0.5 
percent  reduction  in  actual  area  wide 
VOC  emissions.  The  transportation 
control  measures  to  be  considered 
would  include:  (1)  Trip  reduction 
programs,  including  but  not  limited  to 
employer-based  transportation 


management  programs,  area  wide 
rideshare  programs,  work  schedule 
changes,  and  telecommuting;  (2)  transit 
improvements;  (3)  traffic  flow 
improvements;  and  (4)  other  measures; 

j.  Alternative  fuel  programs  for  fleet 
vehicle  operations; 

k.  Controls  on  consumer  products 
consistent  with  those  adopted  elsewhere 
in  the  United  States; 

1.  Enhanced  vehicle  inspection/ 
maintenance  program; 

m.  VOC  offsets  for  new  or  modified 
major  sources; 

n.  VOC  offsets  for  new  or  modifiRd 
minor  sources; 

o.  Increased  ratio  of  VOC  offsets 
required  for  new  sources;  and 

p.  Require  VOC  controls  on  new 
minor  sources. 

The  demonstration  of  maintenance 
differs  for  each  area  as  discussed  below. 

E.l.  Evansville  Area 

Indiana  has  projected  2006  mobile 
source  emissions  using  USEPA  "s 
MOBILE  5.0  model  and  documented 
growth  factors  for  Vehicle  Miles 
Travelled  (VMT).  Emissions  for  the  year 
2006  were  determined  for  the  other 
source  categories  using  documented 
growth  factors,  including  growth  data 
supplied  by  the  United  States 
Department  of  Commerce,  Bureau  of 
Economic  Analysis  (BEA),  and 
accounting  for  known  post-1990  source 
closures.  Indiana  also  used  guidance 
and  techniques  provided  in  the  USEPA 
guideline  "Procedures  for  Preparing 
Emission  Projections"  (EPA-450/4-91- 
019).  The  year  2006  was  assumed  to  be 
10  years  after  the  anticipated  time  for 
USEPA's  approval  of  the  redesignation 
request.  Emission  estimates  have  been 
updated  to  reflect  Indiana's  current 
estimates  of  the  1990  base  year  ozone 
precursor  emissions  inventory'. 
Emissions  estimates  for  the  attainment 
base  year  (1990).  2006.  and  several 
interim  years  are  given  below: 


VOC  Emissions  (Tons  Per  Day) 

1990 

1995 

2000 

2006 

Point  soufces „. r..... 

■                    '       ■ 

12.76 

12.46 

25.25 

7.50 

8.37 

13.74 

12.82 

20.77 

7.74 

8.37 

14.73 

13.18 

16.29 

8.00 

8.37 

15.91 

13.61 

10.91 

8.28 

8.37 

Area  sources  

On-foad  moiM  sources , , 

Off-road  mobile  sources 

Biogenic  sources 

Total : 

66.34 

63.44 

60.57 

57.08 

CO  Emissions  (Tons  Per  Day) 


1990 

1995 

2000 

2006 

Point  sources ; .-....]....'. „  ;. 

1.20 
1.71 

1.28 
1.77 

1.36 

1.84 

1.46 
1.91 

Area  sources , ...„". 
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CO  Emissions  (Tons  Per  Day)— Continued 

1990 

1995 

2000 

2006 

• 

On-road  mobile  soui 

ces 

155.33 

41.00 

N.A. 

131.15 

42.93 

N.A. 

106.96 

44.86 

N.A, 

77  94 

Off-foad  mobile  soui 
Biogenic  sources  ... 

CeS  ; : 

47.18 
NA 

Total 

199.24 

177.13 

155.02 

128  49 

• 

NOx  Emissions  (Tons  Per  Day) 

1990 

1995 

2000 

2006 

Point  sources 

2.78 
2.14 
14.11 
7.70 
N.A. 

2.98 

2.27 

13.31 

7.86 

N.A. 

3.18 
2.41 
12.52 
8.02 
N.A. 

3  42 

Area  sources  

2  57 

On-rcjad  rTX)bile  sout 

;es 

11  5f5 

Off-road  mobile  soui 
Biogenic  sources  ... 

:es 

8.21 
N  A 

Total 

26.73 

26.42 

26.13 

25  76 

It  should  be  not 
year  emissions  ab 
by  the  USEPA  bas 
with  IDEM.  USEP 
that  the  interim  y< 
should  be  based  o 
between  the  1990 
estimates  for  all  t^ 
this  redesignation 
consistent  with  th 
estimation  proced 
to  estimate  the  20( 
and  the  USEPA  b€ 
method  is  appropi 
for  estimating  the 
emissions.  The  Ui 
method  provides  i 

)ve  were  determined        does  not  underestimate  those  emissions,     used  the  same  approach  followed  by 
3d  on  discussions                Based  on  the  1990  base  year  and  2006     idEM  for  Evansville  to  project  1990  base 
^  and  IDEM  agreed          projected  emissions,  VOC  emissions  are      year  emissions  to  2006.  The  following 
ar  emission  estimates      projected  to  decrease  by  14.0  percent,         emissions  for  1990  and  2006  (expressed 
1  linear  interpolation      pO  emissions  are  projected  to  decrease       j^  ^o^s  per  summer  weekday)  are 
md  2006  emission           ^y  35.5  percent,  and  NO,  emissions  are      contained  in  a  March  21,  1994 
ree  areas  subject  to          projected  to  decrease  by  3.7  percent             supplement  to  the  Indianapolis 
rulemaking.  This  is         °^"  '^^  ^^  y«^  penod.  Interim  year           redesignation  request  (Indiana  revised 

.  -.  „      ^u                emissions  are  expected  to  remain  below      ..     ,,  -          ,     ^        j                . 
'  source  growUi                ^^^  attainment  year  emission  level.              '''  attainment  year  and  projected 
f  used  by  he  State       ^^^  ^^j^^^^^  maintenance  of  the  ozone    ^'"'f'f  estimates  based  on  comments 
6  emission  levels,           standard  has  been  demonstrated                  °"  »^«  States  1990  base  year  emission 
lieves  that  this                 because  VCX:  emissions  are  projected  to      mventories  received  during  public 
late  and  reasonable         decrease  between  1990  and  2006.                 hearings).  The  interim  year  emissions 
nterim  year                                                                                            were  determined  by  the  USEPA  based 
EPA  believes  that  this    E-2-  Indianapolis  Area                                 q^  Unear  interpolation  between  the 
easonable  estimates  of        The  City  of  Indianapolis,  which  was        1990  and  2006  emission  estimates. 

responsible  for  the  1990  base  year 

VOC  Emissions  (Tons  Per  Day) 

1990 

1955 

2000 

2006 

Point  sources 

29.2 
48.7 
107.2 
19.2 
N.A. 

29.9 
52.3 
96.1 
20.6 
.  N.A. 

30.6 
55.9 
85.0 
22.0 
N.A. 

31  5 

Area  sources 

602 

On-road  mobile  sour 

«s  .„ 

71  7 

Off-road  mobile  sour 

«s -. 

23  6 

Biogenic  sources  .... 

N  A 

Totals 

204.3 

198.9 

193.5 

187  0 

CO  Emissions  (Tons  Per  Day) 

1990 

1995 

2000 

2006       , 

Point  sources 

124.4 

37.9 

731.5 

147.7 

N.A. 

127.9 

39.2 

665.9 

158.1 

N.A. 

131.3 

40.5 

600.3 

168.5 

N.A. 

^Vi  % 

Area  sources  

42  0 

On-road  motile  soon 

es 

521  fi 

Off-road  mobile  sour 

es 

181  Q 

Biogenic  sources  

N  A 

Totals 

1041.5 

991.1 

940.6 

880.1 

ubx  Emissions  (Tons  Per  Day) 

1990 

1995 

2000 

2006 

Point  sources 

536 

40  7 

AC  a 

^1  -. 

Federal 

Register  /  Vol.  59 

NOxE 

Area  sources  

On-road  mobile  sources 
Off-road  mot)ile  sources 
Biogenic  sources 

Totals 


Based  on  the  1990  base  year  and  2006 
projected  emissions,  VCX^  emissions  are 
projected  to  decrease  by  8.5  percent,  CO 
emissions  are  projected  to  decrease  by 
15.5  percent,  and  NO,  emissions  are 
projected  to  decrease  by  3.3  percent 
over  the  16  year  period.  IDEM  and  the 
City  of  Indianapolis  believe 
maintenance  of  the  ozone  standard  has 
been  demonstrated  because  VOC 
emissions  are  projected  to  decrease 
between  1990  and  2006. 

E.3.  South  Bend/Elkhart  Area 

Indiana  has  projected  the  2006  mobile 
source  emissions  using  USEPA "s 


M( 
gro 
20( 
soi 
gro 
suj 
Aff 
clo 
alsi 
pre 
"Pi 
Pre 
Em 
to  I 


Point  sources 

Area  sources  

On-road  nvjbile  sources 
Off-road  mobile  sources 
Biogenic  sources 

Totals 


Point  sources 

Area  sources  „ 

On-road  mobile  sources 
Off-road  mobile  sources 
Biogenic  sources 

Totals 


Point  sources 

Area  sources 

On-road  mot)ile  sources 
Off-road  mobile  sources 
Biogenic  sources 

Totals 


Based  on  the  1990  base  year  and  2006 
projected  emissions,  VOC  emissions  are 
projected  to  decrease  by  6.1  percent,  CO 
emissions  are  projected  to  decrease  by 
31.2  percent,  and  NOx  emissions  are 
projected  to  decrease  by  1.1  percent 


ovei 
deci 
dem 
Stan 
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NOx  Emissions  (Tons  Per  Day)— Continued 


Area  sources  

On-road  rrxibile  sources^ 
Off-road  mobile  sources 
Biogenic  sources 

Totals 


1990 


30.9 
63.4 
28.6 
N.A. 


176.5 


1995 


32.6 
63.3 
29.0 
N.A. 


174.6 


2000 


34.5 
63.2 
29.4 
N.A. 


172.9 


2006 


36.6 
63.1 
29.8 

N.A. 


170.6 


Based  on  the  1990  base  year  and  2006 
projected  emissions,  VCX]  emissions  are 
projected  to  decrease  by  8.5  percent,  CO 
emissions  are  projected  to  decrease  by 
15.5  percent,  and  NOx  emissions  are 
projected  to  decrease  by  3.3  percent 
over  the  16  year  period.  IDEM  and  the 
City  of  Indianapohs  beheve 
maintenance  of  the  ozone  standard  has 
been  demonstrated  because  VOC 
emissions  are  projected  to  decrease 
between  1990  and  2006. 

E.3.  South  Bend/Elkhart  Area 

Indiana  has  projected  the  2006  mobile 
source  emissions  using  USEP A 's 


MOBILE  5.0  model  and  documented 
growth  factors  for  VMT.  Emissions  for 
2006  were  determined  for  the  other 
source  categories  using  documented 
growth  factors,  including  growth  data 
supplied  by  the  Bureau  of  Economic 
Affairs  (BEA),  and  known  source 
closures  occurring  after  1990.  Indiana 
also  used  guidance  and  techniques 
provided  in  the  USEPA  guideline 
"Procedures  for  Preparing  Emission 
Projections"  (EPA-450/4-91-O19). 
Emission  estimates  have  been  updated 
to  reflect  Indiana's  current  estimates  of 


VOC  En^issions  (Tons  Per  Day) 


the  1990  base  year  ozone  precursor 
emissions  inventory. 

The  following  1990  and  2006 
emissions  for  Elkhart  and  St.  Joseph 
Counties  in  tons  per  summer  weekday 
are  contained  in  a  February  25,  1994, 
supplement  to  the  Evansville  and  South 
Bend/Elkhart  redesignation  requests 
(Indiana  revised  its  attainment  year  and 
projected  emission  estimates  based  on 
comments  on  the  States  1990  base  year 
emission  inventories  received  during 
public  hearings).  The  interim  year 
emissions  were  linearly  interpolated  by 
the  USEPA. 


Point  sources 

Area  sources  

On-road  mobile  sources 
Off-road  motxie  sources 
Biogenic  sources 

Totals , 


1990 


14.44 
41.83 
39.83 
10.13 
19.62 


125.85 


CO  Emissions  (Tons  Per  Day) 


Point  sources 

Area  sources 

On-road  mobile  sources 
Off-road  mobnle  sources 
Biogenic  sources 

Totals 


1990 


1.06 

5.47 

.249.95 

56.42 

N.A. 


312.90 


NOx  Emissions  (Tons  Per  Day) 


Point  sources 

Area  sources 

On-road  motMie  sources 
Off-road  mobile  sources 
Biogenic  sources 

Totals 


1990 


10.81 

6.32 

31.36 

17.82 

N.A. 


66.31 


1995 


15.79 
43.64 
33.85 
10.58 
19.62 


123.48 


2000 


17.13 
45.45 
27.86 
11.02 
19.62 


121.08 


1995 


1.14 

5.64 

21629 

59.32 

N.A. 


282.39 


2000 


1.23 

5.80 

182.63 

62.22 

N.A. 


251.88 


1995 


11.61 
6.70 

30.07 

17.70 

N.A. 


66.08 


2000 


12.42 
7.08 

28.76 

17.58 

N.A. 


65.86 


2006 


18.75 
47.62 
20.68 
11.56 
19.62 


118.23 


2006 


1.33 

6.00 

142.24 

65.70 

N.A. 


215.27 


2006 


13.38 

7.53 

27.24 

17.44 

N.A. 


65.59 


Based  on  the  1990  base  year  and  2006 
projected  emissions,  VOC  emissions  are 
projected  to  decrease  by  6.1  percent,  CO 
emissions  are  projected  to  decrease  by 
31.2  percent,  and  NOx  emissions  are 
projected  to  decrease  by  1.1  percent 


over  the  16  year  period.  These  emission 
decreases  between  1990  and  2006 
demonstrate  maintenance  of  the  ozone 
standard. 


F.  Implementation  of  New  Requirements 
of  Section  1 1 0  and  Part  D  of  the  Act 

Although  the  SIPs  for  the  three  areas 
were  previously  approved  by  the 
USEPA  under  section  110  of  the  Act,  the 
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Act,  as  amended  in  1990,  has  added 
new  requiremenis.  Below  is  a  summary 
of  the  status  of  ladiana's  compliance 
with  the  requirements  for  marginal 
oonattainment  ai  ■eas,  such  as  the  areas 
covered  by  this  r  Lilemaking. 


Federal  Register  /  Vol.  59 


F.l.  Submittal  ol 
Year  Emissions 


a  Comprehensive  Base 
I aventory 

su  imitted  final,  adopted 
ei  nission  estimates  and 
docuiiientation  for  the 

emission  inventories 
ve  been  rtvievved  in  a 
support  document 
fa  Lind  to  be  acr.optable. 
ml  ?making  approving 
inventories  was 
20,  1994  (59  PR 


Thj 


i\ 


Indiana  has 
1990  base  vear 
associated 
subject  areas 
for  these  areas  h< 
sepeirate  technic 
and  have  been 
A  direct  finaJ 
these  emission 
published  on  }• 
31544]. 

F.2.  Emission  Stitemont  SIP  Pfvision 


1  su  )m 


re: 


Indiana  has 
covering  reg!jlatJt)ns 
submittal  of  aun 
by  facilities  with 
emissions  equal 
per  year.  This  SI^ 
reviewed  in  a 
direct  final  rulenjsking 
SIP  revision  was 
1994  (59  FR  299: 


itted  a  SIP  revision 
requiring  the 
1  lal  emission  statements 
potential  VCX" 
or  exceeding  25  tons 
revision  has  been 
rulemsking.  A 
app.'oving  this 
Dubhshed  on  June  10, 
3). 


o 


se{  arate  i 


F.3.  New  Source 

The  State  of  In^i 
NSR  regulations 
section  182(a)(2)^) 
USEPA  is  in  the 
these  regulations 
has  not  approvec 
should  be  noted  fc 
not  consider 


rn 


maint  ?nance 


requirements  to 
redesignation  of 
the  ozone  NAAQfe 
that  the  applicab:  1 
program  to 
uimecessary  to 
obtained  full 
required  by  Part 
to  be  redesignate' 
that  this  interpret  i 
appror'^aie 
175A(d)s 
contingency 
maintenance  plai 
commitment  on 
implement  all 
relevant  air  pollu 
contained  in  the 
redesignaticm. 
not  defined  in 
appears  that 
"measure"  or 
differently  in 
Act  that  concern 

;  progr^ns 


permitting 
110(a)(2)(A)  and 
light  of  this  ambi] 


com  }liance ' 
Is 


Review  Regulations 

ana  has  submitted 
ri  compliance  with 

of  the  Act.  The 
»rocess  of  rr?viewing 
Althougji  the  USEPA 
these  regulations,  it 
at  the  USEPA  does 

with  these 
a  prerequisite  to  the 
area  to  attainment  of 
The  USEPA  believes 
ity  of  the  Part  C  PSD 
areas  makes  it 
ire  that  an  area  have 
al  of  NSR  revisions 
of  the  Act  in  order 
The  USEPA  believes 
tion  of  the  Act  is 
standing  section 
that  the 
of  a 
include  a 
part  of  the  State  to 
to  control  the 
ants  that  were 
'.  IIP  prior  to 

term  "measure"  is 
175A(d)andit 
ss  utiUzed  the  terms 
measure" 
provisions  of  the 
he  PSD  and  NSR 
Compare  section 
with  section  161.  In 
uity  in  the  use  of  the 


requ 
1  app  ov 


notw  ths 
require  ment 
prov  ^ons 


tie 


mc  asures i 


ThB 


set  tion 


Conj  re; 
"control 
diffi  srent 


C) 


term  "measure."  USEPA  believes  that 
terra  "measure"  as  used  in  section 
175A(d)  may  be  interpreted  so  as  not  to 
include  NSR  permitting  programs.  That 
this  is  an  appropriate  interpretation  is 
further  supported  by  USEPA 's  historical 
practice,  dating  back  even  before  the 
1990  amendment  of  the  Act,  of  not 
requiring  redesignating  areas  to 
demonstrate  through  modeling  or  to 
otherwise  justify  replacing  the 
nonattainment  NSR  program  with  the 
PSD  program  once  the  areas  were 
redesignated.  Rather,  the  USEPA  has 
historically  allowed  the  NSR  programs 
to  be  automatically  replaced  by  the  PSD 
programs  upon  redesignation. 

F.4.  RACT  Corrections 

As  required  by  section  182(a)(2)(A)  of 
the  Act,  Indiana  has  corrected  RACT 
deficiencies  previously  idraitified  by  the 
USEPA.  These  RACT  corrections  were 
approved  by  the  USEPA  on  March  6, 
1992  (57  FR  8086). 

F.5.  Conformity  of  Federal  Actions  With 
the  SIP 

Section  176(c)  of  the  CAA  requires 
States  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that 
Federal  actions,  before  they  are  taken, 
conform  to  the  air  quality  planning 
goals  in  the  apphcable  SIP.  The 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity").  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  States  must  be 
consistent  with  Federal  conformity 
regulations  that  the  CAA  required 
USEPA  to  promulgate.  Congress 
provided  for  the  State  revisions  to  be 
submitted  one  year  after  the  date  for 
promulgation  of  final  USEPA 
conformity  regulations.  When  that  date 
passed  without  such  promulgation, 
USEPA's  General  Preamb;'>  ior  the 
Implementation  of  Title  I  informed 
States  that  its  conformity  regulations 
would  estabUsh  a  submittal  date  (see  57 
FR  13498,  13557  (April  16,  1992)). 

The  USEPA  promulgated  final 
transportation  conformity  regulations  on 
November  24,  1993  (58  FR  62188)  and 
general  conformity  regulations  on 
November  30,  1993  (58  FR  63214). 
These  conformity  rules  require  the 
States  to  adopt  both  transportation  and 
general  conformity  provisions  in  the  SIP 
for  areas  designated  nonattainment  or 
subject  to  a  maintenance  plan  approved 
under  section  175 A  of  the  CAA. 
Pursuant  to  §  51.396  of  the 


transportation  conformity  rule  and 
§  51 .851  of  the  general  conformity  rule, 
the  State  of  Indiana  is  required  to 
submit  a  SIP  revision  containing 
transportation  conformity  criteria  and 
procedures  consistent  with  those 
established  in  the  Federal  rule  by 
November  25,  1994.  Similarly,  Indiana 
is  required  to  submit  a  SIP  revision 
containing  general  conformity  criteria 
and  procedures  consistent  with  those 
established  in  the  Federal  rule  by 
December  1, 1994.  Because  the 
deadlines  for  these  submittals  have  not 
yet  come  due,  they  are  not  applicable 
requirements  under  section 
107(d)(3)(E)(v)  and,  thus,  do  not  affect 
approval  of  the  redesignation  request  It 
should  be  noted,  however,  that  the  State 
of  Indiana  has  committed  to  the 
submittal  of  these  SIP  revisions  by  the 
required  submittal  deadlines. 

F.6.  Vehicle  Inspection  and 
Maintenance 

Section  182(a)(2)(B)  of  the  Act 
presents  the  savings  clause  for  vehicle 
inspection  and  maintenance,  requiring 
the  adoption  and  implementation  of  a 
vehicle  inspection  and  maintenance 
program  if  already  included  in  the  SIP 
(prior  to  the  1990  amendments  of  the 
Act)  or  if  required  by  section 
172(b)(ll)(B)  of  the  pre-1990  Act.  The 
USEPA  fully  approved  Indiana  vehicle 
inspection  and  maintenance  plan  on 
July  31, 1990  (55  FR  31048).  The 
approved  plan  only  applied  to  Qark, 
Floyd,  Lake,  and  Porter  Counties.  The 
areas  subject  to  this  redesignation 
rulemaking  were  not  required  to 
implement  a  vehicle  inspection  and 
maintenance  program. 

ni.  Summary  of  USEPA  Review  of 
Redesignation  Requests 

1.  Monitored  Attainment  of  the  NAAQS 

IDEM  has  collected  quality  assured 
ozone  data  in  all  three  areas  showing 
attainment  of  the  ozone  standard  at  all 
monitoring  sites  during  the  most  recent 
three  years  of  monitoring  (1990-1992). 
These  data  are  recorded  in  AIRS.  Theso 
data  show  compliance  with  this 
redesignation  requirement. 
Additionally,  the  1993  data  show 
continued  monitored  attainment  of  the 
ozone  NAAQS. 

2.  Approved  State  Implementation 
Plans 

All  three  areas  are  covered  by  a  SiP 
approved  under  section  110  and  Part  D 
of  the  Act  Indiana  has  implemented 
this  SIP  in  all  three  areas.  This 
implementation  includes  the  adoption 
and  implementation  of  USEPA 
approved  RACT  regulations  and  other 


required  reasonably  available  control 
measures  required  by  the  pre-1990  Act. 
Indiana  has  corrected  all  previously 
noted  RACT  deficiencies,  and  USEPA 
has  fully  approved  Indiana's  RACT 
regulations. 

3.  Improvement  of  Air  Quality  Due  to 
Permanent  and  Enforceable  Emission 
Reductions 

In  all  three  areas,  implementation  of 
VOC  emission  control  requirements  and 
permanent,  enforceable  emission 
reductions  from  source  closures  have 
led  to  VOC  emission  reductions. 

4.  Maintenance  Plans 

The  contingency  portions  of  the 
maintenance  plans  were  found  to  be 
acceptable.  In  addition,  demonstrations 
of  maintenance  have  been  made  for  all 
three  areas  through  emission  projections 
to  2006. 

One  issue  concerning  the  contingency 
measures,  however,  must  be  noted.  As 
discussed  above,  Indiana  has  chosen  to 
include  the  implementation  of  tighter, 
gasoline  RVP  (requiring  lower  RVP) 
requirements  as  a  contingency  measure. 
At  the  same  time  Indiana  was  finalizing 
its  maintenance  plans,  the  USEPA 
issued  new  guidance  concerning  the  use 
of  lower  RVP  as  contingency  measures 
in  maintenance  plans.  This  new 
guidance  was  provided  in  a  November 
8, 1993  memorandum  from  Michael 
Horowitz,  Office  of  General  Counsel,  to 
Directors  of  Air  and  Radiation 
Divisions.  The  guidance  indicates  that, 
for  States  to  include  lower  RVP  as  a 
contingency  measure  in  maintenance 
plans,  the  maintenance  plan  must 
include  several  things  with  respect  to 
this  contingency  measure.  First,  the 
maintenance  plan  must  indicate  that  if 
the  former  nonattainment  area  fell  back 
into  nonattainment,  the  State  would 
submit  a  request  to  "the  USEPA  to  find 
under  section  211(c)(4)(C)  of  the  Act 
that  the  lower  RVP  requirement  is 
necessary  for  the  area  to  achieve  the 
ozone  NAAQS.  Second,  since  the 
implementation  of  a  lower  RVP  would 
rely  upon  USEPA's  determination  of 
whether  it  was  necessary  to  achieve 
attainment,  the  State  must  provide  for 
the  possibility  that  a  lower  RVP  could 
not  be  implemented.  To  do  so,  the  State 
would  need  to  provide  for  a  backup 
measure  in  the  maintenance  plan.  The 
maintenance  plan  could  also  include  a 
commitment  to  adopt,  as  an  alternative 
to  the  specified  measure,  measures 
identified  by  the  USEPA  as  practicable 
in  its  denial  of  the  State's  request  for  a 
lower  RVP  requirement.  If  the  State 
chooses  to  adopt  measures  specified  by 
the  USEPA  and  the  USEPA  has 
provided  several  options  for  acceptable 
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required  reasonably  available  control 
measures  required  by  the  pre-1990  Act. 
Indiana  has  corrected  all  previously 
noted  RACT  deficiencies,  and  USEPA 
has  fully  approved  Indiana's  RACT 
regulations. 

3.  Improvement  of  Air  Quality  Due  to 
Permanent  and  Enforceable  Emission 
Reductions 

In  all  three  areas,  implementation  of 
VOC  emission  control  requirements  and 
permanent,  enforceable  emission 
reductions  from  source  closures  have 
led  to  VOC  emission  reductions. 

4.  Maintenance  Plans 

The  contingency  portions  of  the 
maintenance  plans  were  found  to  be 
acceptable.  In  addition,  demonstrations 
of  maintenance  have  been  made  for  all 
three  areas  through  emission  projefctions 
to  2006. 

One  issue  cpriceming  the  contingency 
measures,  however,  must  be  noted.  As 
discussed  above,  Indiana  has  chosen  to 
include  the  implementation  of  tighter, 
gasoline  RVP  (requiring  lower  RVP) 
requirements  as  a  contingency  measure. 
At  the  same  time  Indiana  was  finalizing 
its  maintenance  plans,  the  tISEPA 
issued  new  guidance  concerning  the  use 
of  lower  RVP  as  contingency  measures 
in  maintenance  plans.  This  new 
guidance  was  provided  in  a  November 
8, 1993  memorandum  from  Michael 
Horowitz,  Office  of  General  Counsel,  to 
Directors  of  Air  and  Radiation 
Divisions.  The  guidance  indicates  that, 
for  States  to  include  lower  RVP  as  a 
contingency  measure  in  maintenance 
plans,  the  maintenaiice"  plan  must 
include  several  things  with  respect  to 
this  contingency  measure.  First,  the 
maintenance  plan  must  indicate  that  if 
the  former  nonattainment  area  fell  back 
into  nonattainment,  the  State  would 
submit  a  request  to  "the  USEPA  to  find 
under  section  211(c)(4)(C)  of  the  Act 
that  the  lower  RVP  requirement  is 
necessary  for  the  area  to  achieve  the 
ozone  NAAQS.  Second,  since  the 
implementation  of  a  lower  RVP  would 
rely  upon  USEPA 's  determination  of 
whether  it  was  necessary  to  achieve 
attainment,  the  State  must  provide  for 
the  possibility  that  a  lower  RVP  could 
not  be  implemented.  To  do  so,  the  State 
would  need  to  provide  for  a  backup 
measure  in  the  maintenance  plan.  The 
maintenance  plan  could  also  include  a 
commitment  to  adopt,  as  an  alternative 
to  the  specified  measure,  measures 
identified  by  the  USEPA  as  practicable 
in  its  denial  of  the  State's  request  for  a 
lower  RVP  requirement.  If  the  State 
chooses  to  adopt  measures  specified  by 
the  USEPA  and  the  USEPA  has 
provided  several  options  for  acceptable 


measures,  the  State  must  adopt  the 
requisite  number  of  these  measures  as  is 
necessary  to  again  achieve  the  standard. 
The  State  would  need  to  include  a 
schedule  for  submittal  of  the  section 
211(c)(4)(C)  request  to  the  USEPA  and  a 
schedule  for  final  adoption  and 
implementation  of  a  lower  RVP 
standard,  or  the  back-up  measure(s),  or 
the  alternative  measures  selected  by  the 
USEPA.  The  schedule  would  need  to  be 
tied  to  the  triggering  event  for  the 
contingency  measure,  not  to  USEPA 
action  on  the  211(c)(4)(C)  request. 

Notwithstanding  the  November  8. 
1993  policy  discussed  above,  which  was 
not  available  to  Indiana  at  the  time  the 
State  was  finalizing  and  submitting  its 
maintenance  plans  to  the  USEPA, 
USEPA  is  approving  Indiana's 
maintenance  plans  as  they  currently 
exist.  This  is  because  Indiana  has 
identified  a  wide  range  of  contingency 
measures  to  choose  from  in  the 
maintenance  plan  and  is,  therefore,  not 
relying  exclusively  on  lower  RVP 
requirements  as  a  contingency  measure. 
If  Indiana,  however,  upon  the  triggering 
of  the  need  to  implement  contingency 
measures,  chooses  to  implement 
requirements  for  lower  RVP,"  Indiana 
must  submit  the  section  211(c)(4)(C) 
request  in  compliance  with  the  Act. 

5.  Implementation  of  AH  Requirements 
of  Section  110  and  Part  D  of  the  Act 

As  indicated  above,  all  requirements 
of  the  Act  applicable  to  these  areas  have 
been  met  through  SIP  revision 
submittals.  These  SIP  revisions  must  be 
approved  through  final  rulemaking 
before  or  at  the  same  time  as  final 
rulemaking  on  the  redesignation  of  the 
areas. 

IV.  Final  Rulemaking  Action 

The  State  of  Indiana  has  met  the 
requirements  of  the  Act  revising  the 
Indiana  ozone  SIP.  The  USEPA 
approves  the  redesignation  of  Evansville 
(Vanderburgh  County);  Indianapolis 
(Marion  County);  and  South  Bend/ 
Elkhart  (St.  Joseph  and  Elkhart 
Counties)  to  attaimnent  for  ozone. 

Because  USEPA  considers  this  action 
to  be  noncontroversial  and  routine,  the 
USEPA  is  approving  it  without  prior 
approval.  This  action  will  become 
effective  on  September  6, 1994. 
However,  if  the  USEPA  receives  adverse 
comments  by  August  8,  1994,  then  the 
USEPA  will  publish  a  notice  that 
withdraws  the  action,  and  will  address 
these  comments  in  the  final  rule  on  the 
requested  redesignation  and  SIP 
revision  which  has  been  proposed  for 
approval  in  the  proposed  rules  section 
of  this  Federal  Register.  The  comment 
period  will  not  be  extended  or 


reopened.  This  withdrawal  will  be  done 
on  a  geographic  basis  if  the  adverse 
comments  received  do  not  concern  all 
three  geographic  areas.  For  example,  if 
USEPA  receives  adverse  comments 
concerning  the  South  Bend/Elkhart  Area 
redesignation  request,  only  that  portion 
of  the  final  rule  concerning  the  South 
Bend/Elkhart  Area  will  be  withdrawn. 

The  OMB  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq:.  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jiuisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D,  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant  . 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA.  427  U.S. 
246.  256-66  (1976). 

List  of  Subjects  in  40  CFR  Parts  52  and 
81 

Air  pollution  control.  Carbon 
monoxide.  Environmental  protection. 
Hydrocarbons,  Nitrogen  dioxide,  Ozone. 
Volatile  organic  compounds. 

Dated:  June  21,  1994. 
Valdas  V.  Adamkus,. 

Regional  Administrator. 

Parts  52  and  81,  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 
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PART52— (AMEIDEO] 


1.  The  authorit; 
continues  to  read 


citation  for  part  52 
as  follows: 


Authority:  42  U.SC  7401-7671q. 

Subpart  P — India  la 


2.  Section  52. 
adding  paragraph 


T^  is  amended  by 
(f)  to  read  as  follows: 


§52.777    Control  a^tegy:  Photocttemical 
oxidants  (hydrocarl  tons). 

*        *        •        * 

(f)  Approval — T  ie  Indiana 
Department  of  En'  fironmenlal 
Management  subn  litted  three  ozone 
redesignation  reqv  ests  and  maintenance 
plans  requesting  tjie  ozone 
nonattainment  arelas  to  be  redesignated 
to  attainment  for  c  zone:  South  Bend/ 

and  Elkhart 
Coxmties),  submitted  on  September  22, 
1993;  Evansville  (Vanderburgh  County), 
submitted  on  November  4, 1993; 
Indianapolis  (Marion  County), 
submitted  on  November  12, 1993.  The 
redesignation  requests  and  maintenance 
plans  meet  the  redesignation 
requirements  in  section  107(d)(3)(d)  of 
the  Act  as  amende|d  in  1990.  The 
redesignations  meet  the  Federal 
requirements  of  section  182(a)(1)  of  the 


Clean  Air  Act  as  a 


irevision  to  the 


Indiana  ozone  Stale  Implementation 


Plan  for  the  above 


mentioned  counties. 


PART  81— {AMENDED] 


1.  The  authority 


continues  to  read  ( s  follows; 


;U.Sj1 


Authority:  42 

2.  In  Section  81.$15 
status  designation 
amended  by  revising 
designated  areas  t( 

§81.315    Indiana. 


7401-7871q. 

the  attainment 
table  for  ozone  is 
the  following; 
read  as  follows: 


iNDtAM  \ — Ozone 


Designated 
areas 


Oesgnation 


Date 


Evansvrfte 
area: 
Vandertv 
urgh 
Coun- 
ty. 
Indianap- 
olis area: 
Marion 
Coun- 
ty 


citation  for  part  81 


Type 


Ctassiiica- 
tion 

Dste    Type 


(*)    ,  Itlainment 


(')    i  utatnmem 


b^DiANA— Ozone— Continued 


Designated 
areas 


Designatian 


Date 


Typo 


Ctasstfica- 
tion 

Date    Type 


Soutti 
Bend- 
Etktian 
area: 
Eiktiarl 
Courv 

ty- 

St  Jo- 
seph 
Courv 

ty- 


(*)    Attainnrwni 
(')    Attatnmer< 


•Septemt)er  6.  1994. 

IFR  Doc.  94-16506  Filed  7-7-«4;  8:45  am) 
BILUNG  COOC  tS<0  M  P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7065 

[AK-932-42l(M)6;  AA-367] 

Partial  Revocation  of  Executive  Order 
No.  1919'>^  Dated  April  21, 1914,  as 
Amended;  Alasica 

agency:  Bureau  of  Land  Management, 
Interior. 

ACUON:  Public  Land  Order. 

SUMMARY:  This  ord^'  revokes  an 
Executive  order  insofar  as  it  affects  1.42 
acres  of  public  land  withdrawn  for 
townsite  piuposes  at  Talkeetna.  Alaska. 
The  land  is  no  longer  needed  for  the 
purpose  for  which  it  was  withdrawn. 
This  action  also  allows  the  conveyance 
of  the  land  to  the  State  of  Alaska,  if  such 
land  is  otherwise  available.  Any  land 
described  herein  that  is  not  conveyed  to 
the  State  is  opened  and  will  be  subject 
to  the  terms  and  conditions  of  Public 
Land  Order  No.  5180,  as  amended,  and 
any  other  withdrawal  of  record. 
EFFECTIVE  DATE:  July  8,  1994. 
FOR  FURTHER  MFCRMATION  CONTACT:  Sue 
A,  Wolf,  BLM  Alaska  Slate  Office.  222 
W.  7th  Avenue,  No.  13.  Anchorage, 
Alaska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988),  and  by  SecUon  17(dKl)  of 
the  Alaska  Native  Claims  Settlement  Act 
43  U.S.C  1616(d)(1)  (1988),  it  is  ordered 
as  follows: 


1.  Executive  Order  No.  1919*/j,  datod 
April  21, 1914,  as  amended,  which 
withdrew  public  land  for  townsite 
purposes  at  Talkeetna,  Alaska,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Seward  Meridiaa 

Located  within  T.  26  N.,  R.  5  W..  described 
as  U.S.  Survey  No.  1260,  Lots  3  and  4, 
Block  26. 

The  area  described  cactains  1.42  acres. 

2.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(b)  of  the 
Alaska  Statehood  Act  of  July  7, 1958,  48 
U.S.C.  note  prec.  21  (1988)  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C.  1635(e)  (1988).  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  Land  not  conveyed 
to  the  State  is  opened  and  will  be 
subject  to  the  terms  and  conditions  of 
Public  Land  Order  Na  5180,  as 
amended,  and  any  other  withdrawal  of 
record. 

Dated:  June  24. 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  94-16500  Filed  7-7^^;  8:45  am! 
BILUNG  CODE  4310-JA-P 


FEDERAL  COMMUNICATfONS 
COMMISSION 

47  CFR  Part  22 

[CO  Docket  No.  91-121,  CC  Docket  No.  92- 
137,  FCC  94-83] 

Assignment  of  Channels,  Air-Ground 
Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Report  and  Order 
amends  the  Table  of  Assignments  for 
conventional  Air-Ground  Stations.  This 
was  done  to  reflect  new  geographic 
areas  where  the  provision  of  air-to- 
ground  service  is  required. 
EFFECTIVE  DATE:  September  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sam  Gumbert,  Common  Carrier  Bureau, 
Mobile  Services  Division,  202-632- 
0914. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  CC  Dockets  91-121  and 
92-137.  adopted  April  6. 1994  and 
released  April  28, 1994.  The  Complete 
text  of  this  Report  and  Order  is'available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
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Dockets  Branch  (Room  230),  1919  M  St.. 
NW.,  Washington.  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
control.  International  Transcription 
Service,  (202)  8S7-3800,  2100  M  St.. 
NW.,  Suite  140,  Washington,  DC  2O037. 

Synopsis  of  the  Report  and  Order 

This  Report  and  Order  reassigned 
channel  10  from  Washington,  D.C.  to 
Pittsburgh,  PA.  and  deleted  channel  12 
from  Pittdijur^.  Channel  9  was  deleted 
from  Seattle,  Washington.  Oiannel  12 
was  deleted  irom  Grand  Canyon, 
Arizona  and  assigned  to  Williams, 
Arizona.  Proposed  reassignments  of 
charme!  9  from  Newark,  New  Jersey  to 
Laiuiel  Run,  Pemisylvania  and  channel  2 
from  Boston,  Massachusetts  to  Laurel 
Rub  were  denied.  AU  of  these  actions 
were  initiated  in  Docket  No.  92-121. 
Dodiet  Na  92-137  proposed  allocating 
chamKl  3  to  Schaller,  Iowa.  TTiis  was 
denied. 

Ordering  Clauses 

Authority  for  the  rule  changes 
adopted  herein  is  contained  in  Sections 
1 ,  4(i),  4(j)  and  303(r)  of  the 
Communications  Act,  days  from  the 
date  of  publication  the  47  U.S.C.  §§  151, 
154(j),  303{r). 

h  is  Ordered  that  §  22.521(b)  of  the 
Commission's  Rules  is  amended  to 
reflect  the  channel  assignments  set  forth 
below. 

It  Is  further  Ordered  that  CC  Dodtet 
No.  91-121  and  CC  Docket  No.  92-137 
are  concluded. 

It  is  further  Ordered  that  the  rule 
changes  made  herein  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subiects  in  47  CFR  Part  22 

Communications  common  carriers, 
Pubhc  land  mobile  service.  Radio. 

Federal  Conumuiications  Gommissioii. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Part  22  of  Title  47  of  the  Code  of 
Federal  Rpgiilations  is  amended  as 
follows: 

PART  22— PUBUC  MOBILE  SERVICE 

1.  ITie  a\ithority  citation  for  Part  22 
r(jiuinv!r>s  to  read  as  follows: 

Autfaerity:  47  U.S.C  154,  303,  uiiidss 
otherwise  noted. 

2.  Section  22-521(b)  is  amended  by 
rtmsing  the  entries  for  Arizona;  District 
of  (;k>luiubia;  Pittsburgh.  Pennsylvania; 
and  Seattle,  Wa^ington  to  read  as 
follows: 
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Dockets  Branch  (Room  230),  1919  M  St.. 
NW.,  Washington,  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
control,  hiternational  Traiiscrip«ion 
Service,  (»)2)  857-3800,  2100  M  St. 
NW.,  Suite  140,  Washington,  DC  2O037. 

Synopsis  of  the  Report  and  Order 

This  Report  and  Order  reassigned 
channel  10  from  Washington.  D.C  to 
Pittsburgh,  PA.  and  deleted  channel  12 
from  Pitt^urgh.  Channel  9  was  deleted 
from  Seattle.  Washington.  Channel  12 
was  deleted  &T)ra  Grand  Canyon. 
Arizona  and  assigned  to  Williams. 
Arizona.  Proposed  reassigmnents  of 
channel  9  from  Newark,  New  Jersey  to 
Laurel  Run,  Pennsylvania  and  channel  2 
from  Boston,  Massachusetts  to  Laurel 
Rub  were  denied.  AU  of  these  actions 
were  initiated  in  Docket  No.  92-121. 
Dodcel  Na  92-137  proposed  allocating 
chamiel  3  to  Schaller.,  Iowa.  TTiis  was 
denied. 

Ordering  Clauses 

Authority  tor  the  rule  changes 
adopted  herein  is  contained  in  Sections 
1.  4(i).  4(j)  and  303(r)  of  the 
ConununicatJons  Act.  days  from  the 
date  of  publication  the  47  U.S.C.  §§  151, 
154(j),  303(r). 

h  is  Ordered  that  §  22.521(b)  of  the 
Commission's  Rules  is  amended  to 
reflect  the  channel  assignments  set  forth 
below. 

It  Is  further  Ordered  that  CC  Docket 
No.  91-121  and  CC  Docket  No.  92-137 
are  concluded. 

It  is  further  Ordered  that  the  rule 
changes  made  herein  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  47  CFR  Part  22 

Communications  common  carriers, 
Pubhc  land  mobile  service.  Radio. 

Federal  Communkations  Conimission. 
William  F.  Caton. 

Acting  Secretary: 

Rule  Changes 

Part  22  of  Title  47  of  the  Code  of 
Federal  Rpgulations  is  amended  as 
follows: 

PART  22— PUBUC  MOBILE  SERVICE 

1.  The  authority  citation  for  Part  22 
(outiinif^  to  read  as  follows: 

Autharity:  47  U.S.C  154.  303,  uiiJ<?.<is 
otherwise  noted. 

2.  Section  22.521(b)  is  amended  by 
revising  the  entries  for  Arizona;  District 
of  Coluiubia;  Pittsburgh,  Pennsylvania: 
and  Seattle,  WajJhington  to  read  as 
fdHdws: 


§22.521 

service. 

•         * 

(b)  • 


Ak-gmund  radiofietetihorw 


Location 


Ctiannel 


Arizona; 

Phoenix „ 2. 8. 

Williams 12. 

•  ♦              •              .  "     . 

Distrjcl  of  CoJumbia:  Washirigton  .  1,7. 

•  •               •               •  '       . 

Pennsytvania:  Pittsbufgh 4, 10. 

•  •               •               .  . 

Washington:  Seattle  i,  2,  5. 


'|FR  Doc.  94-16343  Filed  7-7-94:  fi:45  ami 

aiLUNQ  CODE  e712-01-M 


47  CFR  Part  73 

[MM  Docket  «o.  93-307;  m»-8386} 

Radio  Broadcasting  Services;  Jensen 
Beach  and  Melbourne,  FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  docinment  substitutes 
Channel  272C3  for  Channel  272 A  at 
Jensen  Beach,  Florida,  and  modifies  the 
license  for  Station  WHLG(FM)  to  specify 
operation  on  the  higher  class  channel, 
and  substitutes  Channel  236A  for 
Channel  272A  at  Melbourne.  Florida,  at 
the  request  of  HLG,  Inc.,  and  City 
Broadcasting  Co.  See  59  FR  01365, 
January  10, 1994.  Channel  272C3  can  be 
allotted  to  Jensen  Beach  in  compliance 
with  the  minimum  distance  separation 
requirements  of  the  Commission's  Rules 
at  the  licensed  transmitter  site.  The 
coordinates  for  Channel  272C3  at  Jensen 
Beach  are  27-12-53  North  Latitude  and 
00-15-24  West  Longitude.  Channel 
236A  can  be  allotted  to  Melbourne  in 
compliance  with  the  minimum  distance 
separation  requirements  of  the 
Commission's  Rules  with  a  site 
restriction  of  6.4  kilometers  (4  miles) 
north  of  the  community,  in  order  to 
avoid  a  short-spacing  to  Station 
WWRM(FM),  Channel  235C.  Tampa, 
Florida.  The  coopdinates  for  Channel 
236A  at  Melbourne  a.f^  28-08-08  North 
Latitude  and  SO-35-35  West  Longitude. 
With  this  action,  this  proceeding  is 
terminated. 

PATES:  Effective  August  19, 1994. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Nanacy  j.  Walls,  Mass  Media  Bureau, 
1202)634-6530. 

SU»»Pt^ilENTARY  INFORMATtON:  This  is  a 
.synopsis  of  the  Commissiiin's  Report 


and  Order,  MM  Docket  No.  93-30'', 
adf^jted  June  21, 1994,  and  released  fuly 
5,1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Referefioe 
Center  (Room  239),  1919  M  Street,  NW, 
Washington.  LX:.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contradors.  International  Transcription 
Service,  Inc,  (202)  857-3800,  1919  M 
Street,  NW.,  room  245,  or  2100  M  Street. 
NW.,  suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7a— [AMENDEDJ 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  tJ.S.C  154.  303. 
§73.202    [Amendeiq 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  272A  and  adding 
272C3  at  Jensen  Beach,  and  by  removing 
Charmel  272A  and  adding  236A  at 
Melbourne. 

Federal  Communicaf  ions  Cammisskm. 

John  A.  Karousos. 

Acting  C3iief.  Allocations  Bmtch,  Policy  and 

Ruhs  Division.  Mass  Media  Bureau. 

IFR  Doc  94-16551  Filed  7-7-94;  8:45  ami 

BtLUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  91-219;  RM-772^ 

Radio  Broadcasting  Services;  Britfton, 
Wl 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

■ 

SUMMARY:  This  document  substitutes 
Channel  298C3  for  Channel  298A  at 
Brillion,  Wisconsin,  and  modifies  the 
licenr,e  for  Station  WEZRiFM)  to  specify 
operation  on  Channel  298C3  in  lieu  of 
channel  298A,  in  response  to  a  petition 
filed  by  Brillion  Radio  Company.  The 
coordinates  for  Channel  298C3  at 
Brillitm  are  44-19-10  North  Latitude 
and  87-57-30  West  Lor>gitude  With 
this  action,  this  proi»eding  is 
terminated. 

DATES:  Effective  .August  19, 1994. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
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List  of  Subjects  in  <  7  CFR  Part  73 

Radio  broadcastii  ig. 

Part  73  of  Title  4  '  of  the  Code  of 
Federal  Regulation!  is  amended  as 
follows: 

PART  73— lAMENriED] 


1.  The  authority 
continues  to  read 

Authority:  47  U.S.d.  154,  303 


( ;itation  for  Part  73 
follows: 


a; 


§73.202    [Amended: 

2.  Section  73.20 
Allotments  under 
amended  by  remov 
and  adding  Chann^ 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Acting  Chief,  Allocatiins 
Rules  Division,  Mass 

(FR  Doc.  94-16552  F 

BILLING  CODE  6712-01-M 


DEPARTMENT  OF 


National  Oceanic  ^nd  Atmospheric 
Administration 

50  CFR  Part  651 

[Docket  No.  940552-4152;  I.D.  051294A] 

ies  Fishery; 


Northeast  Multispcjc 
Correction 


AGENCY:  National  Marine 

Service  (NMFS).  Ne  t 

Atmospheric  Administration 

Commerce. 

ACTION:  Final  rule;  dorrection 


SUMMARY:  This  dociment 
final  rule  publishec 
(59  FR  26972).  whi(h 
Framework  Adjust!  i 
Northeast  Multispe^ 
Management  Plan 
document  corrects 
the  Massachusetts 
EFFECTIVE  DATE:  Jul*  8,  1994. 


L).  the  Table  of  FM 
\Visconsin,  is 
ng  Channel  298A 
298C3  at  Brillion. 


Branch,  Policy  and 
liledia  Bureau. 

ed  7-7-94;  8:45  am] 


DOMMERCE 


Fisheries 
ional  Oceanic  and 
(NO  A  A), 


corrects  a 
on  May  25, 1994 

is  related  to 
ent  4  to  the 
:ies  Fishery 
MP).  This 
1  he  specifications  of 
I  ay  Closure  Area. 


FOR  FURTHER  INFORMATION  CONTACT:  E, 
Martin  Jaffe,  Fishery  Policy  Analyst, 
Northeast  Regional  Office,  508-281- 
9272, 

Correction  of  Publication 

The  publication  on  May  25, 1994,  of 
the  final  rule  (I.D.  051294A),  which  was 
the  subject  of  FR  Doc.  94-12782,  is 
corrected  as  follows: 

§651.32    [Corrected] 

On  page  26977,  in  §651.32(a)(l)(iii), 
in  the  table  "Massachusetts  Bay  Closure 
Area",  the  entry  "MB5"  under  the 
heading  "Point",  is  revised  and  the 
entries  MB6  and  MB7  are  added  to  read 
as  follows: 


Point 


Latitude 


Longitude 


MBS  ..    Cape  Cod        70°00'  W. 
shoreline. 

MB6  ..    42°00'  N  Cape  Cod  shoreline. 

MB7  ..    42°00'  N  Massachusetts 

shoreline. 


Date:  July  1, 1994. 
Henry  R.  Beasley, 

Acting  Program  Management  Officer. 

National  Marine  Fisheries  Service. 

(FR  Doc.  94-16499  Filed  7-7-94;  8:45  am) 

BILLING  CODE  3S10-22-P 

50  CFR  Part  672    , 

[Docket  No.  931199-4042;  I.D.  0701 948] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce, 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  in  Statistical  Area  61 
(between  159°  and  170"  W.  long.)  in  the 
Gulf  of  Alaska  (GOA),  This  action  is 
necessary  to  prevent  exceeding  the  third 
quarterly  allowance  of  the  total 
allowable  catch  (TAG)  for  pollock  in 
this  area. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  July  2, 1994,  until  12  noon, 
A.l.t.,  October  1,1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 


Management  Council  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  672. 

The  third  quarterly  allowance  of 
pollock  TAG  in  Statistical  Area  61  is 
4,827  metric  tons  (mt),  determined  in 
accordance  with  §672.20(a)(2)(iv).  The 
Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §672.20(c)(2)(ii),  that 
this  third  quarterly  allowance  soon  will 
be  reached.  The  Regional  Director  has 
established  a  directed  fishing  allowance 
of  4,200  mt,  and  has  set  aside  the 
remaining  627  mt  as  bycatch  to  support 
other  anticipated  groundfish  fisheries. 
The  Regional  Director  has  determined 
that  the  directed  fishing  allowance  has 
been  reached.  Consequently,  directed 
fishing  for  pollock  in  Statistical  Area  61 
is  prohibited,  effective  from  12  noon. 
A.l.t.,  July  2. 1994.  until  12  noon,  A^l.t, 
October  1,1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20,  and  is  exempt  from  OMB  review 
under  EO.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  1,  1994; 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  94-16480  Filed  7-5-94;  8:45  am) 
BILLING  CODE  3510-22-F 


50  CFR  Part  675  —' 

[Docket  No.  931100-4043;  I.D.  070594B] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  yellowfin  sole  by  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 
(BSAI).  This  action  is  necessary  because 
the  first  seasonal  apportionment  of  the 
Pacific  halibut  bycatch  mortality 
allowance  specified  for  the  trawl 
yellowfin  sole  fishery  has  been  reached. 
EFFECTIVE  DATES:  12  noo^  Alaska  local 
time  (A.l.t.),  July  5, 1994,  until  12  noon. 
A.l.t..  August  3,  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  tbe  BSAJ  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  tbe  BSAJ  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  1 994  Pacific  halibut  bycatch 
mortality  allowance  for  the  trawl 
yellowfin  sole  fishery,  which  is  defined 
at  §675^1(b)(l)(iii)(B)(i).  is592  metric 
tons  (rat).  The  first  seasonal 
apportionment  of  that  allowance  is  230 
mt  for  the  period  January  20,  1994, 
throug.h  August  2,  1994  (59  FR  7656. 
February' 16,  1994). 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §675.21(c)(l)(iii).  that  the  first 
seasonal  apportionment  of  the  Pacific 
halibut  bycatch  mortality  allowance  for 
the  trawl  yellowfin  sole  fishery  has  been 
reached.  Tlierefore.  NMFS  is  prohibiting 
directed  fishing  for  yellowfin  sole  by 
vessels  using  trawl  gear  in  the  BSAI 
from  12  noon.  A.I.L.  July  5,  J994,  until 
12  noon.  AJ.t.,  August  3,  1994. 
Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20lh).  « 

Classification 

This  aclion  is  taken  under  50  CFR 
675.21  and  is  exempt  from  OMB  review 
under  E.O.  12866. 

Authority:  16  U-S.C  1801  ei  st^ 
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FOR  FURTHER  tNFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  tbe  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAJ  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  1 994  Pacific  halibut  bycalch 
mortality  allowance  for  the  trawl 
yellowfin  sole  fishery,  which  is  defined 
at  §675^1(b3(l)(iiiKB){ J),  is  392  metric 
tons  (rat).  The  first  seasonal 
apportionment  of  that  allowance  is  230 
mt  for  the  period  January  20,  1994, 
through  August  2,  1994  (39  FR  7656, 
February  16,  1994). 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §675.21(c)(l)(iii).  that  the  first 
seasonal  apportionment  of  the  Pacific 
halibut  bycatch  mortality  allowance  for 
the  trawl  yellowfin  sole  fishery  has  been 
reached.  Ttierefore.  NMFS  is  prohibiting 
directed  fishing  for  yellowfin  sole  by 
vessels  using  trawl  gear  in  the  BSAI 
from  12  noon.  A.I.L.  July  5,  J994,  until 
12  noon,  AJ.t.,  August  3,  1994. 
Directed  fishing  standards  for 
apphcable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h).  ♦ 

Classification 

This  action  is  taken  under  50  CFR 
675.21  and  is  exempt  from  OMB  review 
under  E.O.  12866. 

Authority:  16  U.S.C  1801  et  st^. 


Dated:  July  5,  1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc  94-16635  Filed  7-S-94:  4:44  pm| 
BILLMC  COOC  3i%»-t2~f 


50  CFR  Part  675 

(Ooctet  Na  931 10(^-4043;  tO.  070594A1 

Groundfish  of  the  Bering  Sea  and 
Aleutian  islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 


summary:  NMFS  is  dosing  the  directed 
fishery  for  species  in  the  rock  sole/ 
Sotiier  flatfish"  fishery  category  by 
vessels  using  trawl  gear  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  annual  bycatch 
allowance  of  Pacific  halibut  apportioned 
to  the  trawl  rock  sole.'>other  Hatfish" 
fishery  category  in  the  BS.M; 
EFFECTIVE  DATES:  12  noon.  Alaska  local 
time  (A.l.t),  July  5, 1994,  until  12  noon. 
A.l.t.,  December  31.  1994. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Michael  L.  Sloan.  907-586-7228. 
SUPPLEMEMARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 


the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  annual  bycatch  allowance  of 
Pacific  halibut  for  the  BS.M  trawl  rock 
sole/>other  flatfish"  fishery  category, 
which  is  defined  at 

§  675.2 l(b)(l)tiii)(B)(2),  was  estabhshed 
as  688  metric  tons  (mt)  l^  the  final  1994 
initial  specifications  (59  FR  7656, 
February  16.  1994).. 

The  Director.  Alaska  Region.  NMFS, 
has  determined,  in  accordance  with 
§675.21(c)(l)(iii),  that  the  annual 
bycatch  allowance  of  Pacific  halibut 
apportioned  to  the  trawl  rock  sole/ 
Mother  flatfish"  fishery  in  tbe  BSAI  has 
been  caught.  Therefore,  NMFS  is 
prohibiting  directed  fishing  for  species 
in  the  rock  sole/>other  flatfish"  fishery 
category  by  vessels  using  trawl  gear  in 
the  BSAI  fi-om  12  noon,  A.l.t..  July  5. 
1994.  until  12  noon.  A.l.t..  December  31 
1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 

the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  50  CFR 
675.21  and  is  exempt  from  OMB  review 
under  E.O.  12866. 

Authority:  16  U  S.C  1901  et  seq. 

Dated:  July  5.  1994. 
David  S.  Crestin, 

Acting  Director.  Offtce  of  Fisheriis 
Conservation  and  Management,  Natrionat 
Marine  Fisheries  Service. 
IFR  Doc.  94-16636  Filed  7-S-*».  4:44  pm| 
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Proposed 


This  section  of  the 
contains  notices  to  the 
issuance  of  njles  and  n 
purpose  of  tfiese  notices 
persons  an  opportunity 
rule  mailing  prior  to  the 
rules. 
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16  CFR  Part  1307 

Plastic  Buckets;  Advance  Notice  of 
Proposed  Rulemaking;  Request  for 
Comments  and  Irforination 
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AGENCY:  Consumer 
Commission. 
ACTION:  Advance 
rulemaking. 


Product  Safety 
notifce  of  proposed 


;  of  i 


10 


c  )n 


u 


SUMMARY:  Based  on  i 
currently  available  to 
it  has  reason  to  belieAie 
unreasonable  risks 
may  be  associated  wi 
containers  referred  to 
"5-gallon  plastic  buc 
Commission  is  awarelof 
instances  in  the  last 
young  children  have 
into  plastic  buckets 
and  drowned  or  were 
advance  notice  of  pre  sosed 
CANPR")  initiates  a 
proceeding  under  the 
Consumer  Product 
One  result  of  the  prodeed 
the  promulgation  of  a 
performance  standa 
requirements  for  th 
a  performance  standatd 
unfeasible,  another 
pro(.;eeding  could  be 
buckets  having  charatterist 
create  a  drowning  ri 
third  option  could  be 
"and  education  camp 
combination  of  thesejopt 
adopted. 

The  Commission  s> 
comments  from  interested 
concerriing  the  risks 
associated  with  buckets 
alternatives  discusse< 
other  possible  means  to 
risks,  and  the  econon  ic 
various  regulatory  alt  jmat 
Commission  also  invites 
persons  to  submit  an 
or  a  statement  of  intejit 
develop  a  voluntary 


formation 

the  Commission, 

that 
injury  and  death 
h  certain 
in  this  notice  as 
ets."The 

more  than  250 
years  in  which 
alien  head  first 

taining  liquids 
injured.  This 

rulemaking 
lemaking 
authority  of  the 
Act  ("CPSA"). 
ing  could  be 
rule  mandating 
and/or  labeling 
plastic  buckets.  If 
is  found  to  be 
h  of  the 
ban  of  plasUc 

ics  that 
for  children.  A 
an  information 
gn.  Further,  some 
ions  could  be 

licits  written 
persons 
injury  and  death 
.  the  regulatory 
in  this  notice, 
address  these 
impacts  of  the 

ives.  The 

interested  * 

existing  standard, 

.  It  to  modify  or 

s  landard.  to  address 


Sc  fety 


irc  s 
les; 


r(su 


the  risks  of  injury  and  death  described 
in  this  notice. 

DATES:  Written  comments  and 
submissions  in  response  to  this  notice 
must  be  received  by  the  Commission  by 
-September  6, 1994. 
ADDRESS:  Comments  should  be  mailed, 
preferably  in  five  (5)  copies,  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207-0001,  or 
delivered  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Room  502,  4330  East-West  Highway, 
Bethesda,  Maryland;  telephone  (301) 
504-0800. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Preston.  Directorate  for  Engineering 
Sciences,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0494.  ext.  1315. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

By  publishing  this  advance  notice  of 
proposed  rulemaking,  the  Consumer 
Product  Safety  Commission  commences 
a  rulemaking  proceeding  for  products 
known  as  5-gallon  plastic  buckets.*  In 
July  1989,  the  Commission  first  learned 
of  a  drowning  hazard  associated  with 
certain  large  buckets  or  bucket-like 
containers.  The  particular 
characteristics  of  these  products  will  be 
discussed  below  in  section  C  of  this 
notice,  but  the  products  will  be  referred 
to  generically  as  '"S-gallon  plastic 
buckets." 

Drownings  have  occuried  with  these 
products  when  small  children  leaned 
over  the  buckets  and  feil  in.  These 
drownings  can  occur  in  even  just  a  few 
inches  of  liquid  in  the  bottom  of  the 
buckets.  Given  the  shape  and  size  of  the 
buckets,  and  their  stability  when  they 
contain  even  a  small  amount  of  liquid, 
they  may  not  tip  over  when  a  child 
leans  into  them  and  falls  in. 

Five-gallon  containers  are  used  for 
bulk  or  commercial-sized  quantities  of  a 
wide  variety  of  products,  including 
food,  paint,  and  construction  materials 
such  as  spackling  compound.  When 
emptied  of  their  original  contents,  these 
containers  are  sometimes  reused  as 
buckets  by  consumers.  Similar  5-gallon 


'  The  Commission  voted  3-0  to  approve  this 
noiice  and  commence  the  rulemaking.  Separate 
statements  of  Chairman  Ann  Brown,  Commissioner 
Mary  Sheila  Gall,  and  Commissioner  [acqiieline 
lones-Smith  are  available  from  the  Commission's 
Office  of  the  Secretary. 


containers  are  also  sold  new  in  stores  as 
large-volume  household  buckets. 

Young  children's  curiosity,  combined 
with  their  crawling  and  pulling  up 
while  learning  to  walk,  can  lead  to 
drowning  when  buckets  are  used 
around  the  house.  The  Commission 
believes  that  these  drownings  typically 
happened  when  curious  children 
crawled  to  a  bucket  containing  mop 
water  or  other  liquids  for  household 
chores,  pulled  themselves  up  and 
leaned  forward  to  play  in  the  water  or 
retrieve  an  object.  When  they  toppled 
into  the  bucket,  they  were  unable  to  free 
themselves,  and  drowned. 

The  Commission  issued  a  Safety  Alert 
in  July  1989  warning  consumers  of  the 
drowning  hazard  associated  with  these 
products.  At  that  time,  the  Commission 
knew  of  at  least  67  drowning  deaths  in 
buckets  during  1985-1987,  mostly  to 
young  children  8  to  12  months  old.  In 
many  of  these  cases,  5-gallon  plastic 
buckets  or  containers  were  being  used 
for  mopping  floors  or  for  other 
household  chores. 

Also  in  1989,  the  Commission 
contacted  the  major  trade  associations 
representing  manufacturers  and  fillers 
of  buckets.  As  a  result,  the  trade 
associations  formed  the  Coalition  for 
Container  Safety  to  work  with  CPSC  on 
the  issue  of  child  drownings.  The 
coalition  agreed  to  undertake  an 
information  and  education  effort.  A 
program  was  developed  that  included  a 
plan  to  inform  consumers  of  the 
availability  of  free  self-adhesive  warning 
labels  for  placement  on  buckets  already 
in  their  homes.  Additionally,  a  video 
news  release  produced  by  the  coalition 
was  reported  to  have  reached  13  million 
viewers,  resulting  in  phone  calls  from 
4,200  consumers  and  the  distribution  of 
71,000  labels. 

The  Commission's  staff  also  worked 
with  ASTM  subcommittee  F15.31  on 
voluntary  standards  for  5-galloh 
buckets.  In  1993,  ASTM  approved  an 
emergency  standard  for  labeling  of 
buckets  to  address  this  drowning 
hazard,  and  a  final  ASTM  standard  for 
labeling  currently  is  being  balloted  by 
the  subcommittee. 

Concurrent  with  the  development  of 
the  emergency  labeling  standard  by 
ASTM  subcommittee  F15.31.  a 
subcommittee  task  group  worked  to 
develop  a  draft  performance  standard. 
At  a  July  8. 1992,  task  group  meeting, 
CPSC  staff  proposed  a  basic  format  for 


the  performance  standard.  The  standard 
would  describe  several  performance 
classes  or  options,  and  a  container  that 
met  the  requirements  of  any  one  of  them 
would  comply  with  the  standard.  This 
approach  would  allow  each  industry  to 
select  the  most  appropriate  performance 
class  for  its  uses.  CPSC  staff  provided 
industry  with  several  example 
performance  classes  at  a  December  1 . 
1992,  meeting.  These  classes  included: 

a.  Stability.  Buckets  would  meet 
performance  criteria  that  would  ensure 
that  the  buckets  were  sufficiently 
unstable  that  if  a  child  were  to  fall  into 
one  of  them,  the  bucket  would  tip  over. 
The  buckets  would  have  to  tip  over  if 
subjected  separately  to  specified 
horizontal  and  vertical  forces. 

b.  Hestrictor  Buckets  could  contain  a 
"restrictor"  device  that  prevents  a  child 
from  falling  into  the  bucket  [e.g.,  a  post 
projecting  upward  from  the  bottom  of 
the  bucket). 

c.  Liquid  retention.  Buckets  could  be 
constructed  so  that  they  cannot  retain 
liquid.  (They  still  could  be  used  to  ship 
solid  materials  in  a  liner.) 

In  addition  to  the  performance  criteria 
proposed  by  the  CPSC  staff,  the 
subcommittee's  draft  performance 
standard^could  be  satisfied  in  any  of  the 
following  ways: 

a.  Photodegradability.  ASTM's  draft 
.standard  would  allow  buckets  that  - 
degraded  quickly  from  uhraviolet 
radiation  from  the  sun.  The'draft 
standard  contains  exposure  time  and 
test  requirements  for  assessing  material 
degradation.  However,  these  test 
requirements  were  developed  for  thin 
films  and  not  for  products  such  as 
buckets.  Moreover,  buckets  kept  indoors 
might  not  degrade  quickly  enough  to 
prevent  substantial  consumer  use. 
Furthermore,  at  a  meeting  on  May  2, 
1994.  the  task  group  decided  that  this 
option  was  impracticable  because,  if  a 
degradable  bucket  were  developed,  it 
might  degrade  before  its  original 
contents  were  used. 

b.  Cleanability.  The  draft  standard 
would  permit  buckets  with  a 
nonremovable  residue.  The 
subcommittee  reasoned  that  a  bucket 
with  a  nonremovable  residue  would  be 
unsuitable  for  consumer  applications 
and  therefore  would  not  present  a 
drowning  risk.  The  draft  ASTM 
standard  provides  a  method  and  criteria 
for  assessing  cleanability  of  the  residue 
that  a  product  would  leave  in  a  bucket. 

c.  Recycling.  A  "recycling  class"  also 
was  added  to  ASTM's  draft  standard. 
This  would  allow  manufacturers  to  use 
5-gallon  buckets  if  they  had  a  closed 
system  for  recycling  or  retrieving 
buckets,  so  that  they  would  not  come 
into  consumers'  hands. 
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The  draf^  ASTM  standard  would 
cover  plastic  buckets  of  4  to  6  gallon 
rated  capacities.  Industry  members 
expressed  concerns  that  any  changes  in 
bucket  design  would  have  significant 
economic  consequences. 

In  August  1993,  CPSC  staff  provided 
the  subcommittee  with  detailed 
comments  on  the  draft  performance 
standard.  These  comments  were 
incorporated  into  a  revised  draft 
standard.  However,  the  subcommittee 
mem.bers'  response  to  the  first  ballot 
vote  on  the  draft  performance  standard 
was  overwhelmingly  negative. 

At  a  November  30, 1993,  meeting, 
subcommittee  members  proposed  that 
the  performance  standard  be  modified 
to  allow  labeling  as  an  alternative  to  a 
performance  solution.  CPSC  staff  voiced 
strong  objections  to  this  proposal, 
stating  that  labeling  was  meant  to  be  an 
interim  measure.  Representatives  from 
Underwriters  Laboratories  presented  a 
proposal  for  validating  buckets  against 
the  draft  performance  standard.  The 
testing  would  be  run  by  ASTM's 
Institute  for  Standards  Research  (ISR). 
The  subcommittee  members,  however, 
were  not  interested  in  funding  the 
proposal. 

Subsequently,  the  subcommittee 
chairman  modified  the  draft 
performance  standard  to  address  several 
of  the  negative  ballots.  The  standard 
was  then  redistributed  for  subcommittee 
balloting  at  the  end  of  February  1994. 
Once  again,  the  ballot  failed  to  receive 
the  necessary  two-thirds  affirmative 
vote. 

At  a  March  17, 1994,  meeting, 
subcommittee  members  stated  that  they 
did  not  think  that  a  performance 
standard  was  feasible  and  that  they 
would  continue  to  vote  against  it.  All 
the  industry  representatives  pre.sent 
were  in  agreement  that  the 
subcommittee  should  abandon  a 
performance  standard  and  focus  instead 
on  information  and  education  efforts. 
Nevertheless,  the  subcommittee  formed 
a  new  task  group  to  axamine  the 
negative  ballots  and  see  if  some  sort  of 
a  performance  standard  could  be 
drafted. 

Because  of  the  hazard  of  drowning 
associated  with  5-gallon  plastic  buckets, 
and  the  absence  of  any  voluntary 
performance  standard  that  adequately 
addresses  the  drowning  hazard,  the 
Commission  decided  to  publish  this 
advance  notice  of  proposed  rulemaking 
("ANPR").  Publication  of  this  document 
commences  a  proceeding  that  ultimately 
could  require  certain  buckets  to  meet 
specified  performance  requirements 
and/or  bear  labeling  to  warn  consumers 
of  the  hazard  presented  by  these 
buckets.  Alternatively,  certain  buckets 


could  be  banned  if  no  other  option 
adequately  addressed  the  risk. 

B.  Statutory  Authority 

This  proceeding  is  conducted  under 
provisions  of  the  Consumer  Product 
Safety  Act  ('CPSA').  15  U.S.C  2051- 
2084.  A  proceeding  to  promulgate  a 
regulation  establishing  performance  or 
labeling  requirements  as  a  consumer 
product  safety  standard  is  governed  by 
the  requirements  in  sections  7  and  9  of 
the  CPSA.  15  U.S.C.  2056,  2058.  Where 
there  is  no  feasible  consumer  product 
safety  standard  that  would  adequately 
protect  the  public,  the  Commission  may 
ban  a  product  in  accordance  with 
sections  8  and  9  of  the  CPSA.  15  U.S.C. 
2057,  2058. 

Before  adopting  either  a  standard  or  a 
ban,  the  Commission  first  must  issue  an 
ANPR  as  provided  in  section  9(a)  of  the 
CPSA.  15  use.  2058(a).  If  the 
Commission  decides  to  continue  the 
rulemaking  proceeding  after  considering 
responses  to  the  ANPR,  the  Commission 
must  then  publish  the  text  of  the 
proposed  rule,  along  with  a  preliminary 
regulatory  analysis,  in  accordance  with 
section  9(c)  of  the  CPSA.  15  U.S.C. 
2058(c).  If  the  Commission  then  wishes 
to  issue  a  final  rule,  it  must  publish  the 
text  of  the  final  rule  and  a  final 
regulatory  analysis  that  includes  the 
elements  stated  in  section  9(0(2)  of  the 
CPSA.  15  use.  2058(0(2).  And  before 
issuing  a  final  regulation,  the 
Commission  must  make  certain 
statutory  findings  concerning  voluntary 
standards,  the  relationship  of  the  costs 
and  benefits  of  the  rule,  and  the  burden 
imposed  by  the  regulation.  CPSC  se<:tion 
9(0(3).  15  U.S.C.  2058(0(3). 

C.  The  Product 

This  ANPR  covers  only  certain  plastic 
buckets,  which  are  described  in  greater 
detail  below.  Open-head  plastic  buckets 
having  a  rated  capacity  of  4'/^  to  5Vj 
gallons  generally  are  14  inches  high  and 
10.25  to  11.25  inches  in  diameter.  They 
are  practically  straight  sided,  with  a 
slight  taper  to  facilitate  nesting  of  empty 
buckets  and  release  of  plastic  buckets 
from  the  mold.  Buckets  are 
manufactured  to  conform  to  government 
and  international  standards  pertaining 
to  performance  characteristics  such  as 
stability,  strength,  and  impact 
resistance.  Plastic  buckets  are 
manufactured  of  high  density 
polyethylene  ("HOPE")  using  the 
injection  molding  process. 

Five-gallon  buckets  are  used  as 
containers  to  package  and  transport 
industrial,  commercial,  and  consumer 
products,  such  as  chemicals,  cleaning 
substances,  foods,  paints  and 
construction  materials.  According  to  a 
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study  by  The  Fre©d<liia  Group.  Inc.  (the 
"Freedonia  study"),!  about  50  percent 
of  the  plastic  bucketf  produced  in  1992 
were  used  to  contaiil  cleaning 
compounds,  paints,  and  adhesives. 
Food  products  accounted  for 
approximately  40  pe^ent;  gypsum  and 
other  industrial  and  consumer  products 
accounted  for  the  retiainder.  In 
addition,  empty  buc  :ets  may  be 
purchased  new  in  re  ail  stores. 

Buckets  can  be  plastic  or  steel  and 
compete  directly  for  market  share  with 
other  containers,  such  as  multi-walled 
bags  and  the  bag-in-box.  Industry  data 
indicate  that  plastic  bucket  sales iiave 
outstripped  metal  bucket  sales  over  the 
past  decade  and  will  continue  to  do  so. 
Reasons  cited  for  the  shift  to  plastic  are 
that  plastic  is  less  expensive  than  metal, 
weighs  25-35  perceqt  less,  and  is 
noncorrosive  in  the  Presence  of  water- 
based  products.^       I 

Consumers  obtain  S-gallon  plastic 
buckets  through  purchases  of  consumer 
goods,  such  as  paints  and  detergents, 
that  are  sold  packag^  in  such  buckets, 
and  by  taking  empty  {buckets  from  job 
sites.  The  percentage  of  the  annual  5- 
gallon  plastic  bucket!  production  that 
enters  secondary  usejin  homes  as  utility 
buckets  is  not  knov 

Some  characteristifcs  of  buckets  that 
possibly  affect  the  risk  of  children 
drowning  in  buckets  are  discussed 
below.  Prior  to  issuing  any  proposed 
rule  to  address  the  drowning  risk  with 
plastic  buckets,  the  Commission  will 
determine  how  thesel  risk  characteristics 
should  be  used  to  de  "me  the  buckets 
subject  to  the  rule. 

One  of  these  risk  c  laracteristics  is  the 
size  of  the  bucket.  Tl  e  Commission's 
Division  of  Human  F  actors  analyzed 
data  for  children  age ;  8  to  14  months  to 
determine  the  size  ra  nges  for  potentially 
hazardous  buckets  fc  r  this  age  range. 
Approximately  86  p«  rcent  of  the 
drowning  incidents  \ lith  buckets 
involved  children  in  this  age  range. 
Based  on  anthropom  jtric  data  and  a 
rigid-body  model,  th  t  Human  Factors 
Division  determined  that  potentially 
hazardous  buckets  ir  elude  those  that 
are  12-21  inches  in  1  eight  and  have  a 
top  opening  diamete  of  greater  than  7 
inches.  Other  variabl  is.  such  as  the 
amount  of  liquid  in  t  le  bucket,  the 
weight  of  the  bucket,  and  the  orientation 
of  the  child  in  the  bu  cket.  can  influence 
whether  a  bucket  is  p  otentially 
hazardous.  (Memorai  idum  from  G. 
Sweet.  CPSC  Divisio  i  of  Human 
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Factors,  "Five-Gallon  Buckets,"  Aug.  2,  unit.  Net  exports  of  plastic  buckets 

1993.)  account  for  approximately  three  percent 

Another  possible  risk  characteristic  of  of  shipments, 

a  bucket  is  the  material  of  which  it  is  -ru    •  j    »     u     u                       u  » 

made.  Of  128  incidents  in  which  the  ^^«.  "^^"^*^  has  become  somewhat 

material  of  the  bucket  was  known,  only  organized  through  the  ASm 

1  was  made  of  metal;  the  others  were  ^"^^""TT}!^  V  '^"i  ^  u  l^?'""*.^  , 

made  of  plastic.  Representatives  of  the  standards  «^^ties  and  the  Coalition  for 

metal  bucket  industry  contend  that  Container  Safety.  Many  of  the  dominant 

metal  buckets  are  less  suitable  for   ,  ^^"f^^*"^^  are  members  of  the 

secondary  consumer  use  because  they  Plastic  Shippmg  Container  Institute, 

will  rust  when  exposed  to  water.  Also.  representing  approximately  30  percent 

metal  buckets  tend  to  be  used  with  of  firms.  Another  trade  association  in 

solvent-based  materials  that  may  be  ^^'^[^  open-head  bucket  producers  are 

more  difficuh  to  clean  from  the  bucket  members  is  the  Society  of  the  Plastics 

so  it  can  be  used  subsequently  by  the  Industry. 

consumer.  E.  Risks  of  Injury  and  Death          -        " 

In  any  event,  the  one  incident  that  is 

known  to  have  involved  a  metal  bucket  Between  January  1984  and  March  15, 

does  not  indicate  that  metal  buckets  1994,  the  Commission  received  reports 

present  an  unreasonable  risk,  of  228  deaths  and  30  nonfatal  incidents 

particularly  given  the  large  number  of  associated  with  buckets.  These  numbers 

these  buckets  that  have  been  do  not  represent  a  complete  count  of  all 

distributed.  Accordingly,  the  scope  of  bucket-related  deaths  and  injuries,  since 

this  proceeding  extends  only  to  plastic  reporting  is  still  in  progress  for  some 

buckets.  If  information  becomes  data  sources.  For  1990  and  1991  (the 

available  indicating  that  metal  buckets  latest  years  for  which  all  data  sources 

also  may  present  an  unreasonable  risk.  are  complete),  it  is  estimated  that  there 

the  Commission  can  consider  whether  were  approximately  40  drownings  per 

metal  buckets  should  be  regulated.  year. 

A  third  characteristic  of  a  bucket  that  ,,.  ,.                ,.          ^      "         „ 

may  affect  the  drowning  risk  is  its  ^•f^"'^  ^/^8«^  '"  «g«  ^"""J  »°  ^4 

capacity.  The  rated  capacities  of  most  of  """^  t^' T      .?     fJ!  T.^ol\    ru 

the  buckets  known  to  have  been  "l°f\^^-  ^^"""^^  two-thirds  (63%)  of  the 

involved  in  drowning  incidents  range  children  were  male, 

from  3V2  to  6V2  gallons.  The  draft  ASTM  -r      ^    .      v,             , 

performance  standard  for  buckets,  ^ABLE    1. -VICTIM    AGE    FOR    JNVES- 

discussed  below,  would  cover  buckets  TIGATED   BUCKET  INCIDENTS   1986- 

of  4-6  gallon  capacity.  Only  three  1994 
deaths  are  known  to  have  involved 
buckets  with  rated  capacities  outside 
the  4-6  gallon  range.  It  is  not  known 
how  many  manufacturers  of  4-6  gallon  - 
buckets  would  change  to  a  size  outside . 
that  range  if  a  performance  standard  for 
4-6  gallon  buckets  were  adopted. 

D.  The  Bucket  Industry 

According  to  the  Freedonia  study, 
approximately  248  million  metal  and 
plastic  buckets  of  all  sizes  were  shipped 
in  1992.  Of  these,  approximately  70 
percent,  or  173  million  units,  were 
plastic  buckets.  More  than  85  percent 
(150  million  units)  of  the  plastic  buckets 
shipped  were  open-head  buckets,  which 
are  generally  the  5-gallon  capacity.  It  is 

estimated  that  by  1997  175  million  5^^,^.^.  ^.5.  Consumer  Product  Safety 

open-head  plastic  buckets  will  be  Commission.  Directorate  for 

Pfhe^iTnTa'si'udy  also  reports  that  Epidemiology.  In-Depth  Investigation 
there  are  approximately  50  plants 

producing  open-head  buckets  in  the  Race/ethnicity  was  reported  in  136  of 
United  States.  In  1992,  5  companies  the  151  investigated  cases.  Victims  were 
accounted  for  approximately  50  percent  Black  (53).  White  (41),  Hispanic  (37). 
of  shipments  of  plastic  buckets.  The  American  Indian  (4).  and  Asian  (1).^ 
estimated  value  of  the  1992  shipments  Minority  groups  accounted  for  a  hignei 
of  open-head  plastic  buckets  was  $355  proportion  (almost  70%)  of  bucket- 
million,  or  approximately  $2.37  per  related  incidents. 
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Table  2.— Relative  Risk  of  Bucket 
Incidents  by  Rage/Ethnicity 
1986-1994 


Inci- 

U.S. live 

•Race/ 

dents 

births 

Relative 

ethnicity 

(per- 

(per- 

risk 

cent) 

cent) 

Asian  

<1 

3.3 

.3 

Black  

39 

16.8 

2.3 

Caucasian  ... 

30 

65.8 

4 

Hispanic  ..;... 

27 

13.3 

2.0 

Native  Ame^ 

ican 

3 

1.0 

3.0 

Source:  U.S.  Consumer  Product  Safety 
Commission,  Directorate  for 
Epidemiology.  In-Depth  Investigation 
File 

Spanish  was  reported  to  be  the 
household  language  in  21  incidents,  and- 
Navajo  was  the  language  in  two  cases. 
However,  conclusive  information  was      - 
not  usually  available  on  whether  the 
caretakers  involved  in  these  cases  could 
also  read  and/or  speak  English.  In  one 
family,  the  victim's  mother,  who  was 
caring  for  him  atthe  time,  spoke  only 
Kurdish.  Whether  the  caretaker  can  read 
English  irrelevant  to  the  potential 
effectiveness  of  labelsand  to  the  content 
of  the  label. 

CPSC  in-depth  investigations 
generally  do  not  collect  socioeconomic 
data,  but  police  reports  and  other 
documents  collected  as  part  of  the 
investigations  suggest  that  most  victims 
were  at  the  lower  end  of  the 
socioeconomic  scale.  Statements  taken 
in  the  investigations  indicate  that  5- 
gallon,  industrial-type  buckets  are  used 
by  many  low-income  families  because  of 
the  buckets'  durability,  versatility, 
availabilitv.  and  low,  if  any,  cost. 

Generally,  victims  fell  into  buckets 
vvhile  leaning  over  them.  There  were  no 
witnesses  to  virtually  any  of  the 
incidents.  However,  it  appears  that,  in 
many  situations,  unattended  children 
were  reaching  for  an  object  inside  the 
container,  or  may  have  leaned  over  the 
bucket  to  look  inside  or  play  with  the 
water,  and  fell  in  head  first.  In  a  few 
situations,  children  fell  into  buckets 
from  higher  levels,  such  as  a  patio 
bench  or  from  a  bed.  The  average  height 
of  liquid  in  the  bucket  was  about  6 
inches.  The  smallest  amount  of  water 
was  reported  to  be  3  inches. 

Most  buckets  were  used  originally  for 
bulk  packaging  of  industrial  and 
commercial  products  and  were  often 
brought  home  by  neighbors  or  family 
members  to  use  for  household  tasks.  In 
the  majority  of  incidents,  the  containers 
were  used  for  cleaning  purposes  (mop 
buckets)  around  homes  and  held  water 
mixed  with  various  cleaning  agents.  The 
buckets  were  also  used  fo  hold  drinking 
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Inci- 

U.S. live 

■Race/ 

dents 

births 

Relative 

ethnicity 

(per- 

(per- 

risk 

cent) 

cent) 

Asian  

<1 

3.3 

.3 

Black  

39 

16.8 

2.3 

Caucasian  ... 

30 

65.8 

.4 

Hispanic  ..;... 

27 

13.3 

2.0 

Native  Ame^ 

.,. 

lean 

3 

1.0 

3.0 

Source:  U.S.  Consumer  Product  Safety 
Commission,  Directorate  for 
Epidemiology.  In-Depth  Investigation 
File 

Spanish  was  reported  to  be  the 
household  language  in  21  incidents,  and- 
Navajo  was  the  language  in  two  cases. 
However,  conclusive  information  was 
not  usually  available  on  whether  the 
caretakers  involved  in  these  cases  could 
also  read  and/or  speak  English.  In  one 
family,  the  victim's  mother,  who  was  • 
caring  for  him  atthe  time,  spoke  only 
Kurdish.  Whether  the  caretaker  can  read 
English  irrelevant  to  the  potential 
effectiveness  of  labelsand  to  the  content 
of  the  label. 

CPSC  in-depth  investigations 
generally  do  not  collect  socioeconomic 
data,  but  police  reports  and  other 
documents  collected  as  part  of  the 
investigations  suggest  that  most  victims 
were  at  the  lower  end  of  the 
socioeconomic  scale.  Statements  taken 
in  the  investigations  indicate  that  5- 
gallon,  industrial-type  buckets  are  used 
by  many  low-income  families  becau.se  of 
the  buckets'  durability,  versatility, 
availability,  and  low,  if  any,  cost. 

Generally,  victims  fell  into  buckets 
vvhile  leaning  over  them.  There  were  no 
witnesses  to  virtually  any  of  the 
incidents.  However,  it  appears  that,  in 
many  situations,  unattended  children 
were  reaching  for  an  object  inside  the 
container,  or  may  have  leaned  over  the 
bucket  to  look  inside  or  play  with  the 
water,  and  fell  in  head  first.  In  a  few 
situations,  children  fell  into  buckets 
from  higher  levels,  such  as  a  patio 
bench  or  from  a  bed.  The  average  height 
of  liquid  in  the  bucket  was  about  6 
inches.  The  smallest  amount  of  water 
was  reported  to  be  3  inches. 

Most  buckets  were  used  originally  for 
bulk  packaging  of  industrial  and 
commercial  products  and  were  often 
brought  home  by  neighbors  or  family 
members  to  use  for  household  tasks.  In 
the  majority  of  incidents,  the  containers 
were  used  for  cleaning  purposes  (mop 
buckets)  around  homes  and  held  water 
mixed  with  various  cleaning  agents.  The 
buckets  were  also  used  to  hold  drinking 


water  for  animals,  for  laundry  purposes, 
as  diaper  pails,  for  gardening  projects, 
as  toilet  aids,  and  to  hold  water  for  other 
household  purposes.  The  incidents  look 
place  in  all  rooms  of  the  home,  as  well 
as  in  yards  and  on  porches. 

As  noted  above,  there  were  an 
estimated  40  bucket  drowning  deaths 
per  year  for  1990  and  1991.  Also,  there 
are  approximately  8  million  children 
under  the  age  of  2  years  in  the  United 
States.  Based  on  these  figures,  the  risk 
of  death  from  drowning  in  a  bucket  is 
5  per  million  each  year  for  children  in 
this agegroup.  This  risk  ratio  is  most 
likely  an  underestimate.  For  example, 
the  Conimission  knows  of  no  children 
under  age  7  months  involved  in  the 
incidents  from  1986  to  1994.  Also,  not" 
all  children  under  the  age  of  2  years 
have  5-gallon  buckets  in  their  homes. 


'  F.  Existing  Standards 

The  Commission  is  aware  of  some 
existing  standards  that  may  be  relevant 
to  this  proceeding.  These  standards  are 
described  below. 

1.  ASTM standard  ES  26-93  for 
labeling.  In  May  1992,  at  the  request  of 
the  Commission.  ASTM  formed 
subcomrhittee  F15.31  to  address  the 
hazards  associated  with  5-gallon 
buckets.  The  subcommittee's  primary 
goals  were  to  develop  a  labeling 
standard  and  to  determine  the  feasibility 
of  a  performance  standard.  The 
subcommittee  recognized  that  a  labeling 
standard  could  be  developed  and  put 
into  place  in  much  less  time  than  a 
performance  standard.  Consequently, 
the  subcommittee  initially  focused  its 
efforts  on  the  development  of  an 
emergency  labeling  standard."  In  July 
1993.  ASTM  approved  ES  26-93, 
"Emergency  Standard  Specification  for 
Cautionary  Labeling  for  Plastic  Five- 
Gallon  Open-Head  Containers 
(Buckets)."  A  final  ASTM  labeling 
standard  is  currently  undergoing  the 
subcommittee  balloting  process. 
The  Commission  preliminarily 
believes  that  the  ASTM  labeling 
standard  alone  will  not  adequately 
reduce  the  risk  of  child  drownings 
associated  with  buckets.  Warning  labels 
generally  are  not  as  effective  in  reducing 
the  risks  of  injury  and  death  as 
appropriate  design  changes,  particularly 
where,  as  here,  the  population  at  ri.sk— 
infants  and  toddlers— <annof  read.  In 
addition,  the  Commission  does  not 
know  the  degree  of  compliance  with  the 
ASTM  standard  that  is  likely  to  occur  in 


••  ASTM  procedures  allow  for  emergency 
-Standards,  which  will  be  in  effect  for  only  2  years, 
to  be  developed  on  an  expedited  basis.  During  the 
2  year  life  of  the  emergency  standard,  a  final 
standard  is  considered  according  lo  the  usiihl 
ASTM  procedures. 


the  buckets  presenting  the  risks  being 
addressed  in  this  proceeding.  It  appears 
that  a  performance  standard  and 
information  and  education  efforts  will 
also  be  required  to  achieve  a  reasonable 
reduction  in  the  risk  of  child  drownings 
associated  with  this  product. 

2.  California  labeling  requirement.  In 
September  1993,  a  California  law 
became  effective  that  requires  a  warning 
label  on  5-gallon  buckets  that  are 
intended  for  use,  sale,  or  distribution 
within  the  state.  As  noted  above,  the 
Commission  believes  that  a  labeling 
requirement  alone  will  not  adequately 
reduce  the  risk  of  child  drownings 
associated  with  this  product. 

3.  Handling  and  shipping  standards. 
The  Commission  is  aware  of  a  number 
of  standards  that  establish  criteria  for 
packaging  to  ensure  that  it  will  have 
sufficient  strength  and  impact  resistance 
to  withstand  conditions  encountered  in 
handling  and  shipping.  These  standards 
are  not  directly  relevant  to  the 
development  of  a  performance  standard 
for  buckets  to  address  the  child- 
drowning  hazard.  However,  any  new 
bucket  designs  needed  to  meet  a 
performance  standard  may  also  have  lo 
meet  one  or  more  of  the  standards  listed 
below: 

1. 1258.  National  Motor  Freight 
Classification  Rules,  National  Motor 
Freight  Association,  Inc.,  2300  Mill 
Road,  Alexandria,  VA  22314. 

2.  ASTM  Standard  Specification 
Designation:  D4504-a5,  Standard 
Specification  for  Molded  Polvethylene 
Open-Head-Pails  for  Industrial 
Shipping.5 

3.  ASTM  Standard  Specification 
Designation:  D4919-89,  Standard 
Specification  for  Testing  of  Hazardous 
Materials  Packaging. 

4.  Department  of  Transportation 
Hazardous  Material  Regulations.  16  CFR 
Part  178  (1993>,  Specifications  for 
Packaging. 

5.  Uniform  Freight  Classification 
6000-E,  Section  7-1/4,  Part  2  (Open 
Head  Pails). 

6.  Environmental  Stress  Crack 
Resistance  Test  Procedure  for  Plastic 
Pails,  Pla.stic  Shipping  Container 
Institute,  4913  Main  Street.  Downers 
Grove,  IL  60515. 

7.  United  Nations  Transportation  of 
Dangerous  Goods,  Chapter  9-  Section 
9.6.19.2-9.8.2. 

For  the  reasons  given  above,  the 
Commission  believes  that  none  of  the 
existing  standards  would  eliminate  or 
adequately  reduce  the  risk  of  child 
drownings  associated  with  buckets. 


■•Available  from  the  A.STM.  1916  R»tf  St.. 
Philadelphia.  HA  19103. 
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G.  Regulatory  Altc 
Consideration 


atives  Under 


The  Commission  ii  considering 
alternatives  to  reducf  the  number  of 
injuries  and  deaths  rfelated  to  5-gallon 
buckets.  Available  ir  formation  suggests 
that  many  of  the  fam  lies  of  the  children 
involved  in  the  repoited  incidents  were 
unaware  of  the  poter  tial  drowming 
hazard  associated  wi  Ih  secondary  use  of 
these  containers  and  are  less  likely  to  be 
reached  by  tradition;  1  information  and 
education  (I&E)  prog'ams.  Thus, 
labeling  and  perform  ance  standards,  as 
well  as  new  and  aggressive  I&E 
campaigns  designed  to  reach  this 
vulnerable  population,  continue  to  be 
warranted.  It  is  also  >ossible  that  a 
voluntary  standard  cauld  be  developed 


that  would  adecpiately  reduce  the  risk  of 
child  drownings  associated  with  this 
product.  These  alternatives  are 
discussed  below. 

1.  Performance  standard.  Based  on 
the  history  of  the  ASTM  subcommittee's 
consideration  of  a  performance 
standard,  it  appears  unlikely  that  ASTM 
will  adopt  an  adequate  performance 
standard  for  buckets.  In  addition,  it  is 
unclear  whether  there  would  be 
substantial  industry  compliance  with 
any  such  standard.  Accordingly,  it  is 
possible  that  the  Commission  will  issue 
a  mandatory  performance  standard  for 
hazardous  plastic  buckets.  A  mandatory 
standard  could  include  provisions 
similar  to  some  of  those  developed  for  - 
the  draft  ASTM  performance  standard. 


or  additional  or  alternate  requirements 
could  be  developed. 

Performance  standards  to  reduce  or 
eliminate  the  drowning  hazard  may 
require  product  redesign.  A  redesigned 
5-gallon  plastic  bucket  may  entail  costs 
to  change  the  bucket  molds  and  filling 
assembly  lines,  and  also  may  adversely 
affect  transportation  and  handling 
efficiencies.  If  these  costs  are 
prohibitive,  fillers  are  likely  to  use 
alternate  packaging,  such  as  smaller  or 
larger  buckets. 

2.  Labeling.  Another  alternative  is 
labeling  plastic  buckets.  ASTM 
subcommittee  F15.31  developed  two 
labels  to  address  the  drowning  hazard 
with  buckets.  The  present  ASTM  labels 
are  as  follows: 

BILLING  CODE  6J55-01-P 


FIG.  1     Eumpto  of  Label  Typ«  A 


Children  can  fall  into 
bucket  and  drown. 

Keep  children  away  from 
bucket  with  even  a  small 
amount  of  liquid. 


BILUNG  CODE  6356-01^ 

The  Commission  believes  thai  the 
labels  developed  by  ASTM  could  be 
modified  to  more  closely  comply  with 
recognized  principles  of  safety  labejing. 
The  Commission  presently  lacks  data, 
however,  to  demonstrate  Oiat  auch 
modifications  to  the  ASTM  labels  would 
result  in  further  reductions  in  deaths  or 
injuries.  In  any  event,  as  described 
abovBj  the  Commission  is  concerned 
that  labehng  alone  will  not  adequately 
reduce  the  risk  of  child  drowning. 

3.  Voluntary  standards.  As  discussed 
above,  ASTM  has  Emergency  Standard 
ES  26-93  for  labeling  of  5-gallon 
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FIGURE  2 


BILUNG  CODE  6356-01^ 

The  Commission  believes  thai  ihe 
labels  developed  by  ASTM  could  be 
modified  to  more  closely  comply  with 
recognized  principles  of  safety  labejing. 
The  Commission  presently  lacks  data, 
however,  to  demonstrate  that  such 
modifications  to  the  ASTM  labels  u/ould 
result  in  further  reductions  in  deaths  or 
injuries.  In  any  event,  as  described 
above^  the  Commission  is  concerned 
that  labehng  alone  will  not  adequately 
reduce  the  risk  of  child  drowning. 

3.  Voluntary  standards.  As  discussed 
above,  ASTM  has  Emergency  Standard 
ES  26-93  for  labeling  of  5-gallon 


buc;kets,  and  a  permanent  ASTM 
labeling  standard  is  being  balloted. 
There  are  also  other  voluntar>'  standards 
applicable  to  these  buckets,  discussed 
above,  but  these  standards  do  not 
address  the  drowning  hazard  to 
children.  The  Commission  is  not  aware 
of  any  other  voluntary  standards  in 
effecl  that  apply  to  the  risk  of  children 
drowning  that  is  ajwociated  wjth  this 
product. 

4.  A  ban.  The  Commission  may 
determine  that  a  performance  standard 
that  would  adequately  reduce  the  risk  of 
children  drowning  in  buckets  is  not 
feasible.  If  this  occurs  and  the  requisite 


findings  are  made,  the  Commission 
could  declare  plastic  buckets  that 
present  this  risk  to  be  banned  hazardous 
products.  This  alternative  would  rtxjuire 
the  use  of  either  smaller  or  larger 
buckets,  or  other  types  of  packaging, 
that  do  not  pre.sent  the  risk  addrr>s.sHd  in 
this  proceeding. 

G.  Solicitation  of  Information  and 
Comments 

This  ANPR  is  the  first  step  of  a 
proceeding  which  could  result  in  a 
mandatory  performance  or  labeling 
.standard  for  plastic  buckets  that  present 
an  unreasonable  risk  of  child  drownings 
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(probably  buckets  of  rated  capacities  of 
SVz  to  6V2  gallons),  (ir  in  a  ban  of  these 
products.  All  interes  ted  persons  are 
invited  to  submit  to  he  Commission 
their  comments  on  any  aspect  of  the 
alternatives  discuss€  d  above.  In 
particular.  CPSC  sol:  cits  the  following 
additional  information:  (1)  How 
consumers  obtain  th }  buckets,  (2)  the 
size  of  the  exposed  p  opulation,  (3)  a 
breakdown  of  produ  :tion  by  bucket  size 
and  intended  use,  (4  the  costs  of  bucket 
injection  molds,  (5)  1  he  degree  to  which 
industry  and  busines  ses  depend  upon 
the  existing  5-gallon  plastic  bucket  size 
and  shape  (shipping  storage,  etc.),  (6) 
the  likely  effects  of  e  imination  of  the  5- 
gallon  size,  (7)  the  li  :elihood  of 
industry  substitutior  of  another 
container,  such  as  ar  other  size  bucket, 
and  how  this  would  jffect  risk,  (8)  any 
markets  with  little  0  no  potential  of 
primary  or  secondar  '  consumer  use  of 
plastic  buckets.  (9)  f  le  likelihood  and 
nature  of  significant  K;onomic  impact 
on  small  entities,  ani  1  (10)  the  costs  of 
mandating  a  labeling  requirement. 

In  addition,  the  Cc  mmission  solicits 
comments  on  the  lik  dy  effects  on 
drowning  incidents  i  nd  on  the  bucket 
market  of  possible  d(  sign  changes  to 
plastic  buckets.  For  (  xample, 
commenters  might  b  i  able  to  supply 
information  about  th ;  reduction  in 
drownings  and  the  e  feet  on  bucket  uses 
that  might  result  if  a  1  plastic  buckets 
were  over  18  or  21  ir  ches  in  height  or 
less  than  10  or  so  int  hes  in  height. 
Information  on  whet  ler  buckets  with 
shapes  other  than  ro  md  could  be  used 
would  also  be  helpfi  1. 

Also,  in  accordanc  9  with  section  9(a) 
of  the  CPSA.  the  Cor  imission  solicits: 

(1)  Written  commt  nts  with  respect  to 
the  risk  of  injury  ide  itified  by  the 
Commission,  the  reg  ilatory  alternatives 
being  considered,  an  1  other  possible 
alternatives  for  addr(  ssing  the  risk. 

(2)  Any  existing  st,  indard  or  portion  of 
a  standard  which  could  be  issued  as  a 
proposed  regulation. 

(3)  A  statement  of  ntention  to  modify 
or  develop  a  volunta  y  standard  to 
address  the  risk  of  in  ury  discussed  in 
this  notice,  along  wim  a  description  of 
a  plan  (including  a  si  hedule)  to  do  so. 

Comments  should  )e  mailed, 
preferably  in  five  (5)  copies,  to  the 
Office  of  the  Secretai  y,  Consumer 
Product  Safety  Comr  lission. 
Washington.  DC  202i  17-0001,  or 
delivered  to  the  Offi(  e  of  the  Secretary. 
Consumer  Product  S;  ifety  Commission. 
Room  502.  4330  East  West  Highway. 
Bethesda.  Maryland  !0814;  telephone 
(301)  504-0800.  All  <  omments  and 
submissions  should  le  received  no  later 
than  September  6,  1^  94. 
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Dated:  lune  30. 1994. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

The  following  documents  contain 
information  relevant  to  this  rulemaking 
proceeding  and  are  available  for 
inspection  at  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Room  502.  4330  East-West  Highway, 
Bethesda,  Maryland  20814: 

1. 1258.  National  Motor  Freight 
Classification  Rules,  National  Motor 
Freight  Association,  Inc..  2300  Mill 
Road.  Alexandria,  VA  22314. 

2.  ASTM  Standard  Specification 
Designation:  04504-85,  Standard 
Specification  for  Molded  Polyethylene 
Open-Head-Pails  for  Industrial 
Shipping.^ 

3.  ASTM  Standard  Specification 
Designation:  D49 19-89.  Standard 
Specification  for  Testing  of  Hazardous 
Materials  Packaging. 

4.  Department  of  Transportation 
Hazardous  Material  Regulations.  16  CFR 
Part  178  (1993).  Specifications  for 
Packaging. 

5.  Uniform  Freight  Classification 
6000-E.  Section  7-1/4,  Part  2  (Open 
Head  Pails). 

6.  Environmental  Stress  Crack 
Resistance  Test  Procedure  for  Plastic 
Pails.  Plastic  Shipping  Container 
Institute,  4913  Main  Street.  Downers 
Grove.  IL  60515. 

7.  United  Nations  Transportation  of 
Dangerous  Goods.  Chapter  9.  Section 
9.6.19.2-9.8.2. 

8.  Report:  "Polyethylene  Shipping 
Containers:  The  Marketing  of  Hazard," 
Public  Interest  Scientific  Consulting 
Service.  Inc..  New  York,  September 
1985. 

9.  News  from  CPSC.  "Large  Buckets 
Are  Drowning  Hazards  for  Young 
Children."  July  12.  1989. 

10.  COMSIS  report  on  warning  labels 
for  5-gallon  buckets.  August  22.  1989. 

11.  Materials  from  press  conference 
with  CPSC  and  the  Coalition  fo'r 
Container  Safety.  August  22.  1990. 
Includes:  sample  label,  agenda,  remarks 
of  CPSC  Chairman  Jacqueline  Jones- 
Smith,  remarks  of  Lewis  R.  Freeman, 
news  release,  fact  sheet,  suburban 
newspaper  news  release,  and  poster. 

12.  Log  of  7/16/91  meeting  with  the 
Coalition  for  Container  Safety. 

13.  Letter  from  Lewis  R.  Freeman.  Jr.. 
Vice  President  Government  Affairs.  The 
Society  of  the  Plastics  Industry,  Inc. 
concerning  labels,  November  1, 1991. 
Attached  is  an  undated  "white  paper" 
of  the  Technical  Committee  of  the 


^Available  from  the  ASTM.  1916  Race  Street. 
Philadelphia.  P.\  19103. 


Plastic  Shipping  Container  Institute, 
"Plastic  5-Gallon  ShippinpContainers." 

14.  Memorandum  from  Renae 
Rauchschwalbe,  CPSC/CECA.  to  Eric 
Peterson,  CPSC  Executive  Director, 
commenting  on  SPI's  11/1/91  labeling 
proposal,  November  15,1991. 

15.  Memorandum  from  Robert 
Hartwig,  CPSC/EPHA,  to  George 
Rutherford,  CPSC/EP.  "Updated 
Analysis  of  Infant  Bucket  Drownings," 
November  25.  1991. 

16.  Memorandum  from  George 
Rutherford,  CPSC,  to  the  Commission, 
"Current  Listing  of  Infant  Bucket 
Drownings,"  December  5, 1991. 

17.  Letter  from  Bert  Simson-,  CPSC,  to 
Drew  Azzaro,  ASTM,  requestinp  ASTM 
to  call  a  meeting  to  discuss  a  voluntary 
standard  for  5-gallon  buckets,  February 
10,  1992. 

18.  Safety  Alert,  "Large  Buckets  are 
Drowning  Hazards  for  Young  Children," 
April  1992. 

19.  Log  of  organizational  meeting  of 
ASTM  F15. 31,  May  5. 1992. 

20.  Staff  memorandum  to  the 
Commission,  "Injury  and  Human 
Factors  Analyses  of  Bucket  Drownings," 
May  14.  1992. 

21.  Mann.  N.C..  Weller,  S.C,  and 
Rauchschwalbe.  R.,  "Bucket-  Related 
Drownings  in  the  United  States,  1984 
Through  1990,"  Pediatrics,  Vol.  89  No.. 
6.  June  1992. 

22.  Staff  memorandum  to  the 
Commission,  "Request  for  Participation 
Level  Voluntary  Standard  Project  on 
Certain  Buckets,"  June  19. 1992. 

23.  Staff  memorandum  to  the 
Commission.  "Request  for  Participation 
Level  Voluntary  Standard  Project  on 
Certain  Buckets."  July  7. 1992.  with 
ballot  vote.  July  29, 1992. 

24.  Log  of  meeting  of  ASTM  F15. 31, 
Julys,  1992. 

25.  Log  of  meeting  of  ASTM  F15. 31, 
August  15,  1992. 

26.  Logof  meeting  of  ASTM  F15. 31, 
September  9, 1992. 

27.  Congressional  Record,  September 
10,  1992,  House  Section,  text  of 
amendment  offered  by  Rep.  Bilirakis  to 
H.R.  4706  to  require  bucket  labels.' 

28.  Log  of  meeting  of  ASTM  15.31 
Performance  Task  Group,  October  27, 
1992. 

29.  "Focus  Group  Study  of  Bucket 
Labels,"  RIVA  Market  Research,  Inc., 
November  1992. 

30.  Log  of  meeting  of  ASTM  15.31 
Performance  Task  Group,  December  1. 
1992. 

31.  Log  of  meeting  of  ASTM  F15.31. 
December  2. 1992. 

32.  Memorandum  from  J.  Elder  to  the 
Commission,  re  Bucket  Labels — 
Contractor's  Report  and  Human  Factors 
Staff  Recommendations.  December  28, 
1992. 


33.  Memorandum  to  the  Commission 
from  Donna-Bea  Tillman,  CPSC/HSHE, 
"Updated  listing  of  infant  bucket 
drownings,"  January  27,  1993. 

34.  Log  of  meeting  of  ASTM  1 5.31 
Performance  Task  Group.  February  16, 
1993. 

35.  Log  of  meeting  of  ASTM  F15.31 , 
February  17.  1993. 

,  36.  Logof  meeting  of  ASTM  15.31 
Performance  Task  Group,  March  30. 
1993. 

37.  Log  of  meeting  of  ASTM  15.31 
Performance  Task  Group.  May  4, 1993. 

38.  Log  of  meeting  of  ASTM  F15.31 , 
May  5.  1993. 

39.  Seheers,  N.J.  and  Cassidy,  S., 
"Analysis  of  Investigated  Cases  of 
Deaths  and  Hospitalizations  Associated 
with  Five  Gallon-Type  Buckets:  January. 
1984  Through  June  1. 1993,  '  CPSC/ 
EPHA.  June  15. 1993. 

40.  Ainetican  Society  for  Testing  and  ' 
Materials  standard  ES  26-93. 
"Emergency  Standard  Specification  for 
Cautionary  Labeling  for  Pla.stic  Five- 
Gallon  Open-Head  Containers 
(Buckets),"  approved  July  28,  1993; 
published  Augu.st  1993. 

41.  CPSC  Safety  Alert,  Augu.st  1993. 

42.  Memorandum  from  G.  Sweet, 
CPSC  Division  of  Human  Fadors,  to 
Donna-Bea  Tillman,  CTSC/HSHE.  "Fivo- 
Gallon  Buckets,"  Aug.  2,  1993. 

43.  Log  of  meeting  of  ASTM  15.31 
Perforriiance  Task  Group,  September  8, 
1993.  . 

44.  Log  of  meeting  of  ASTM  F15.31, 
September  9,  1993. 

45.  Log  of  meeting  of  ASTM  F15.34 
(steel  buckets).  October  4, 1993. 

46.  Log  of  meeting  of  ASTM  F15.31, 
November  30,  1993. 

47.  Letter  from  Eric  Peterson.  CPSC 
Executive  Director,  to  John  Blair, 
Chairman  ASTM  F15.31.  regarding 
labeling  should  be  replaced  by 
performance  requirements.  December 
27,  1993. 

48.  Letter  from  Frederick  Huber,  who 
is  seeking  a  patent  on  a  bucket  with  a 
ring  at  the  base  that  can  be  removed  to 
decrease  the  stability  of  the  bucket. 
March  2,  1994. 

49.  Letter  from  Brock  Landry  to 
Donna-Bea  Tilhnan,  CPSC.  concerning  a 
drowning  in  a  steel  industrial  cooking 
vessel,  March  14,  1994. 

50.  Log  of  meeting  of  ASTM  F15.31 . 
March  17. 1994. 

51.  Memorandum  from  Doima-Bea 
Tillman,  CPSC,  to  John  Preston.  CPSC. 
"ASTM  activities  on  five-gallon 
buckets,"  March  24,  1994. 

52.  Interview  with  CPSC  Chairman 
Ann  Brown,  Los  Angeles  Times,  D3, 
MartJ)  25,  1994. 

53.  Memorandum  from  Mary 
Donaldson.  CPSC/ECSS.  to  John 
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33.  MBmorandum  to  the  Commission 
from  Donna-Bea  Tillman,  CPSC/HSHE. 
"Updated  listing  of  infant  bucket 
drownings,"  January  27,  1993. 

34.  Log  of  meeting  of  ASTM  1 5.31 
Performance  Task  Group,  February  Ifi, 
1993. 

35.  Log  of  meeting  of  ASTM  F15.31 , 
February  17.  1993. 

,  36.  Log  of  meeting  of  ASTM  15.31 
Performance  Task  Group,  March  30, 
1993. 

37.  Log  of  meeting  of  ASTM  15.31 
Performance  Task  Group,  May  4,  1993. 

38.  Log  of  meeting  of  ASTM  F15.31 , 
May  5,  1993. 

39.  Seheers,  N.J.  and  Cassidy,  S., 
"Analysis  of  Investigated  Cases  of 
Cteaths  and  Hospitalizations  Associated 
with  Five  Gallon-Type  Buckets:  January, 
1984  Through  June  1. 1993,  '  CPSC/ 
EPHA,  June  15, 1993. 

40.  Anierican  Society  for  Testing  and 
Materials  standard  ES  26-93, 
"Emergency  Standard  Specification  for 
Cautionary  Labeling  for  Pla.stic  Five- 
Gallon  Open-Head  Containers 
(Bucket.s),"  approved  July  28,  1993; 
published  August  1993. 

41.  CPSC  Safety  Alert,  August  1993. 

42.  Memorandum  from  G.  Sweet, 
CPSC  Division  of  Human  Fadors,  to 
Donna-Bea  Tillman,  CTSC/HSHE,  "Fivo- 
Gallon  Buckets,"  Aug.  2,  1993. 

43.  Log  of  meeting  of  ASTM  15.31 
Perforriiance  Task  Group,  September  H, 
V993.  . 

44.  ix)g  of  meeting  of  ASTM  F15. 31 , 
September  9,  1993. 

45.  Log  of  meeting  of  ASTM  F15.34 
(steel  buckets).  October  4, 1993. 

46.  Log  of  meeting  of  ASTM  Fl  5.31, 
November  30,  1993. 

47.  Letter  from  Eric  Peterson,  CPSC 
Executive  Director,  to  John  Blair, 
Chairman  ASTM  F15.31.  regarding 
labeling  should  be  replaced  by 
performance  requirements.  December 
27,  1993. 

48.  Letter  from  Frederick  Huber,  who 
is  seeking  a  patent  on  a  bucket  with  a 
ring  at  the  base  that  can  be  removed  to 
decrease  the  .stability  of  the  bucket, 
March  2, 1994. 

49.  Letter  from  Brock  Landry  to 
Donna-Bea  Tilhnan,  CPSC.  concerning  a 
drowning  in  a  steel  industrial  cooking 
vessel,  March  14,  1994. 

50.  Log  of  meeting  of  ASTM  Fl  5.31, 
March  17.1994. 

51.  Memorandum  from  Doima-Bea 
Tillman,  CPSC,  to  John  Preston.  CPSC. 
"ASTM  activities  on  five-gallon 
buckets,"  March  24,  1994. 

52.  Interview  with  CPSC  Chairman 
Ann  Brown,  Los  Angeles  Times,  03, 
Maif±  25,  1994. 

53.  Memorandum  from  Mary 
Donaldson.  CPSC/ECSS,  to  John 
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Preston,  CPSC,  "Economic  Information 
for  Options  Briefing  Package  on  Five- 
Gallon  Buckets."  March  25.  1994. 

54.  Letter  from  John  Preston.  CPSC  to 
John  A.  Blair,  Chairman  ASTM  F15.31, 
urging  development  of  performance 
standard,  March  29, 1994. 

55.  Memorandum  from  George 
Sushinsky.  CPSC  to  John  Preston,  CPSC, 
"The  ASTM  Draft  Performance  Standard 
for  5-Gallon  Buckets,"  March  29, 1994. 

56.  Memorandum  from  S.  Cassidy, 
CPSC/EPHA,  to  John  Preston.  CPSC 
"Update  of  Investigated  Cases 
Associated  with  Five  Gallon  Buckets," 
March  29, 1994. 

57.  Letter  from  VVm.  Roper,  Ropak 
Corp.,  to  CPSC  Chairman  Ann  Brown, 
concerning  3/25/94  interview  and 
requesting  meeting,  March  30,  1994. 

58.  Letter  from  Wm.  Roper,  Ropak 
Corp.,  to  John  Preston,  CPSC,  asking  for 
cumulative  reports  of  inf<?nt  drownings 
by  year,  March  30,  1994. 

59.  Memorandum  from  S.  Cassidy, 
CPSC/EPHA,  to  John  Preston.  CPSC, 
"Risk  of  Death  for  Children  under  2 
Years  of  Age  Associated  with  5-Gallon 
Buckets,"  April  1.  1994. 

60.  Memorandum  from  Kathy  Kaplan, 
CPSC/EXPA,  to  John  Preston,  CPSC, 
"Cost  Estimate  for  Media  Events  and 
Consumer  Information  Program  for  5- 
Gallon  Buckets,  April  1,  1994. 

61.  Letter  from  John  Pre.ston,  CPSC  to 
Mr.  Frederick  Huber,  responding  to  his 
3/2/94  letter,  April  5,  1994. 

62.  Fax/Letter  from  CPSC  Chairman 
Ann  Brown  to  Wm.  Roper,  Ropak  Corp.. 
assuring  that  she  is  unbiased  and 
inviting  him  to  4/15  meeting.  April  8. 
1994. 

63.  Fax  from  Harleigh  Ewell,  CPSC,  to 
John  Blair,  Chairman  ASTM  F15.31, 
inviting  interested  parties  to  4'15 
meeting,  April  8,  1994. 

64.  Letter  from  Wm.  Roper,  Ro{:>ak 
Corp.,  to  John  Preston,  CPSC,  stating 
that  performance  standard  is 
impractical,  April  11, 1994. 

65.  CPSC  staff  briefing  paper  from 
John  Preston  to  the  Commission, 
"Options  for  Addressing  Drownings 
Associated  with  5-Gallon  Buckets," 
with  Tabs  A-I,  April  18,  1994. 

66.  Letter  from  Brock  R.  Landry, 
attorney  for  the  Coalition  for  Safe  Steel 
Containers,  requesting  that  steel 
industrial  containers  not  be  included  in 
any  rulemaking.  April  18. 1994. 

67.  Log  of  meeting  with  bucket 
industry  representatives  and  CPSC 
Chairman  Ann  Brown.  April  26,  1994. 

68.  Log  of  5/2y94  meeting  of  ASTM 
Subcommittee  F15.31  Perfonnance  Task 
Group. 

69.  Letter  from  VVm.  Roper,  Ropek 
Corp.,  to  CPSC  Chairman  Ann  Brown, 
concerning  labels  and  the  need  for  an 
educatignal  program.  May  5, 1994. 


70.  Letter  from  Brock  Landry,  attorney 
for  the  Safe  Steel  Container  Coalition,  to 
CPSC  Chairman  Ann  Brov»m  concerning 
persons  to  attend  5/9  meeting  and  their 
position  that  steel  containers  should  not 
be  included  in  the  proposed  ANPR.  May 
5,  1994. 

71.  Letter  from  Wm.  Roper,  Ropak 
Corp.,  to  John  Preston,  CPSC, 
concerning  the  "Just  a  Few  Seconds" 
drowning  prevention  campaign,  May  6. 
1994. 

72.  Letter  from  Rep.  Charles  Wilson  lo 
CPSC  Choinnan  Ann  Brown,  May  9, 
1994. 

73.  Letter  from  CPSC  Chairman  Ann 
Brown  to  Rep.  Charles  Wilson,  May  12. 
1994. 

74.  Memorandum  from  CPSC 
Commissioner  Mary  Sheila  Gall  to  CPSC 
Chairman  Ann  Brown,  "In  Depth 
Investigation  (IDI)  Reports— Bucket 
Drownings,"  May  13, 1994. 

75.  Letter  from  John  Blair,  Chairman 
ASTM  15.31,  to  Wm.  Roper,  Ropak 
Corp.,  "Proposed  Educational  and 
Communications  Program,  F15.31— Five 
Gallon  Buckets."  May  13, 1994. 

76.  Letter  from  R.  J.  Gardner  to  John 
Preston,  CPSC,  questioning  value  of 
bucket  project  based  on  5/12/94  article 
in  the  Utica  Observer  Dispatch.  May  15, 
1994. 

77.  Letter  from  Wm.  Roper,  Ropak 
Corp.,  to  CPSC  Chairman  Ann  Brown 
announcing  thgt  the 5  major  producers 
will  label  products  commencing  1/1/95 
and  initiate  an  I&E  program  by  7/1/94, 
with  attachments  concerning  liE 
program,  May  16,  1994. 

78.  Memorandum  from  John  Preston, 
CPSC,  to  the  Commission,  "Response  to 
Commission  Questions  Regarding  5- 
Gallon  Buckets,"  May  17, 1994. 

79.  Tape  recording  of  Conunis-sion 
decision  meeting  of  May  19, 1994. 

80.  Statement  of  Chairman  Arm 
Brown  on  5-gallon  buckets.  May  19. 
1994. 

81.  Statement  of  Commissioner  Mary 
Sheila  Gall  on  options  on  mandatory 
Federal  regulation  of  five  gallon 
buckets.  May  19,  1994. 

82.  Statement  of  Commissioner 
Jacqueline  Jones-Smith  on  the  Issuance 
of  an  ANPR  for  5-Gallon  Plastic 
Containers,  May  19, 1994. 

83.  News  from  CPSC,  "CPSC  Votes  to 
Begin  Rulemaking  on  Plastic.  5-Gallon 
Buckets."  May  19,  1994. 

84.  Ballot  vote  sheet.  "Revised  ANPR 
for  5-GaIlon  Buckets."  May  24.  1994. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[1L-21-«1] 
RIN  1545-AS24 

Imposition  of  Accuj'acy-Related 
Penalty 

agency:  Internal  Rejienue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  p±) 

by  cross-reference  ti » 

regulations. 


ac  [:uracy- 


ani 


a  id 


SUMMARY:  In  the  Ru 
section  of  this  issue 
Register,  the  IRS  is 
regulations  that  pro^' 
imposition  of  the 
penalty  under  Internal 
sections  6662  (e) 
482  transfer  price  a 
of  those  temporary' 
serves  as  the  comm 
this  notice  of  proposed 
DATES:  Comments 
appear  at  the  public 
on  September  19, 1 
received  by  August 
ADDRESSES:  Send  s 
CC:DOM:CORP:T: 
5228.  Internal  Rev 
7604,  Ben  Franklin 
DC  20044.  In  the  a 
submissions  may  bt 
CC:DC)M:CORP:t: 
Revenue  Service, 
Constitution  Avenu 
DC  20224. 


es  and  Regulations 
of  the  Federal 
ssuing  temporary 
'ide  guidance  on  the 
related 
Revenue  Code 
(h)  for  net  section 
justments.  The  text 
egulations  also 
nt  document  for 
rulemaking, 
requests  to 
hearing  scheduled 
!  94  r  must  be 
19. 1994. 


ibmi 


R(IL- 


k'eii 


R(IL- 


ro  3 


FOR  FURTHER  INFORMATION 
Thomas  L.  Ralph  at 
a  toll-free  number). 


SUPPLEMENTARY  INFC  RMATION: 


net 


ent 


Paperwork  Reductipn  Act 

The  collection  of 
contained  in  this 
rulemaking  has  bee  i 
Office  of  Managem 
review  in  accor 
Paperwork  Reduction 
3.504(h)).  Comment! 
information  should 
of  Management  and|B 
Officer  for  the 
Treasury,  Office  of 
Regulatory  Affairs 
2050v1,  with  copies 
Revenue  Service 
Clearance  Officer 
DC  20224. 

The  collection  of 
notice  of  proposed 
§§1.6662-6T  (d)(2) 
This  information  is 


At 

Pi: 


posed  rulemaking 
temporary 


issions  to:  * 

,-21-91).  room 
ue  Service,  FOB 
Station,  Washington, 
Itprnative, 
hand  delivered  to: 
-21-91).  Internal 
m 5228. 1111 
NVV.,  Washington, 


CONTACT: 
202)  622-3880 (not 


nformation 
ice  of  proposed 
submitted  to  the 
t  and  Budget  for 

dande  with  the 

Act  (44  U.S.C. 
on  the  collection  of 
)e  sent  to  the  Office 
udget.  Attn:  Desk 

Depajlment  of  the 
formation  and 
Washington.  DC 
o  the  Internal 
n:  IRS  Reports 
;FP,  Washington, 


nt 


lu 


nformation  in  this 
lemaking  is  in 
i)and(d)(3)(iii). 

required  by  the  IRS 


to  implement  section  6662(e)(3)(B)  of 
the  Internal  Revenue  Code.  This 
information  will  be  used  to  determine 
whether  the  taxpayer  reasonably 
concluded  that  the  transfer  prices 
charged  in  related  party  transactions 
were  consistent  with  the  arm's  length 
standard.  The  likely  respondents  and 
recordkeepers  are  business  or  other  for- 
profit  institutions  and  small  businesses 
or  organizations.  Estimated  total 
reporting  burden:  125  hours.  The 
estimated  average  burden  per 
respondent:  .25  hour.  Estimated  number 
of  respondents:  500.  Estimated  annual 
frequency  of  responses:  1.  Estimated 
total  annual  recordkeeping  burden: 
20.000.  The  estimated  annual  burden 
per  recordkeeper  varies  from  5  hours  to 
15  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  10  hours.  Estimated  number 
of  recordkeepers:  2,000. 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  section  of 
this  issue  of  the  Federal  Register 
contain  amendments  to  the  Income  Tax 
Regulations  under  sections  6662  (e)  and 
(h)  relating  to  the  imposition  of 
accuracy-related  penalties.  The  final 
regulations  that  will  result  from  the 
regulations  proposed  in  this  notice 
would  be  based  on  the  text  of  the 
temporary  regulations  and  would 
provide  rules  relating  to  the  imposition 
of  accuracy-related  penalties  under 
those  sections  for  net  section  482 
transfer  price  adjustments. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
e.xplains  these  proposed  regulations. 

Special  Analysis 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  has  also 
been  determined  that  section- 553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(fl  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 


written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  has  been 
scheduled  on  September  19, 1994,  at  10 
a.m.  in  the  IRS  auditorium. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Thomas  L. 
Ralph  of  the  Office  of  the  Associate 
Chief  Counsel  (International),  Internal 
Revenue  Service.  However,  other 
personnel  from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  lis 
proposed  to  be  amended  as  follows: 

PARTI— INCOME  TAXES     . 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

§  1.6662-6  also  issued  under  26 
U.S.C.  6662.  *   *   * 

Par.  2.  Section  1.6662-0  is  amended 
by  adding  entries  to  the  table  to  read  as 
follows: 

§  1 .6662-0    Table  of  contents. 

[The  text  of  the  pjoposed 
amendments  to  this  section  is  the  same 
as  the  text  of  the  amendments  to 
§  1.6662,-0  published  elsewhere  in  this 
issue  of  the  Federal  Register.) 

Par.  3.  Section  1,6662-6  is  added  to 
read  as  follows: 

§  1.6662-6    Transactions  between  persons 
described  In  section  482  and  net  section 
482  transfer  price  adjustments. 

(The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.6662-6T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 
Margaret  Miiner  Richardson, 
Commissioner  of  Internal  Revenue. 
|FR  Doc."  94-16358  Filed  7-5-94;  12:26  pmj 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Chs.  XXVI  and  XL 

Renumbering  of  Regulations 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Regulation  renumbering  with 
request  for  comments. 

SUMMARY:  The-Pension  Benefit  Guaranty 
Corporation  plans  to  renumber  its 
regulations  to  track  the  primary 
statutory  provision  to  which  each 
relates.  The  purpose  of  the  regulation 
renumbering  is  to  give  the  public  easier 
access  to  the  regulations.  Other  agencies 
in  the  pension  field  already  number 
their  regulations  based  on  pertinent 
statutor>'  provisions.  The  planned 
renumbering  would  facilitate  access  to 
the  regulations  by  practitioners  who 
generally  are  accustomed  to  searching 
for  pension  regulations  under  statute- 
based  numbering  systems. 

DATES:  Comments  must  be  submitted  by 
September  6, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  General  Counsel  (Suite 
340),  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street  NW.. 
Washington,  DC  20005.  Written 
comments  will  be  available  for  public 
inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department  in  Suite  240  at  the  above 
address,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Renae  R.  Hubbard,  Special 
Counsel,  Office  of  the  General  Counsel 
(Suite  340).  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street  NW., 
Washington,  DC  20005,  202-326-4024 
(202-326-4179  for  TTY  and  TDD). 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  administers  the  pension 
insurance  program  established  by  title 
IV  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
("ERISA").  Most  of  the  PBGC's 
regulations  implement  one  or  more  of 
the  statutory  provisions  in  title  IV  of 
ERISA,  which  begins  with  section  4001 
and  currently  ends  with  section  4402. 

The  regulations  of  the  PBGC  currently 
are  codified  at  title  29,  chapter  XXVI  of 
the  Code  of  Federal  Regulations 
( "CFR").  and  the  regulatory  part 
numbers  under  that  chapter  may  run 
from  part  2600  through  2699;  PBGC's 
regulations  promulgated  to  date  run 
from  part  2601  through  2677,  with 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Chs.  XXVI  and  XL 

Renumbering  of  Regulations 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Regulation  renumbering  with 
request  for  comments. 

SUMMARY:  The-Pension  Benefit  Guaranty 
Corporation  plans  to  renumber  its 
regulations  to  track  the  primary 
statutory  provision  to  which  each 
relates.  The  purpose  of  the  regulation 
renumbering  is  to  give  the  public  easier 
access  to  the  regulations.  Other  agencies 
in  the  pension  field  already  number 
their  regulations  based  on  pertinent 
statutor>'  provisions.  The  planned 
renumbering  would  facilitate  access  to 
the  regulations  by  practitioners  who 
generally  are  accustomed  to  searching 
for  pension  regulations  under  statute- 
based  numbering  systems. 

DATES:  Comments  must  be  submitted  by 
September  6, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  General  Counsel  (Suite 
340),  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street  NW., 
Washington,  DC  2000.5.  Written 
comments  will  be  available  for  public 
inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department  in  Suite  240  at  the  above 
address,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  or  Renae  R.  Hubbard,  Special 
Counsel,  Office  of  the  General  Counsel 
(Suite  340),  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street  NW., 
Washington,  DC  20005,  202-326-^024 
(202-326-4179  for  TTY  and  TDD). 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  administers  the  pension 
insurance  program  established  by  title 
IV  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
("ERISA").  Most  of  the  PBGC's 
regulations  implement  one  or  more  of 
the  statutory  provisions  in  title  IV  of 
ERISA,  which  begins  with  section  4001 
and  currently  ends  with  section  4402. 

The  regulations  of  the  PBGC  currently 
are  codified  at  title  29,  chapter  XXVI  of 
the  Code  of  Federal  Regulations 
("CFR"),  and  the  regulatory  part 
numbers  under  that  chapter  may  run 
from  part  2600  through  2699;  PBGC's 
regulations  promulgated  to  date  run 
from  part  2601  through  2677,  with 


certain  part  numbers  reserved.  At  this 
time,  the  PBGC's  regulations  are 
codified  into  subchapters  of  chapter 
XXVI  based  on  subject  matter  categories, 
i.e.,  internal  and  administrative  rules 
(subchapter  A),  rules  applicable  to  both 
single-employer  and  multiemployer 
plans  ^subchapter  B),  rules  applicable  to 
single-employer  plans  only  (subchapter 
C),  withdrawal  liability  rules  for 
multiemployer  plans  (subchapter  F), 
and  other  rules  applicable  to 
multiemployer  plans  (subchapter  H). 

The  other  agencies  responsible  for  the 
implementation  of  ERISA,  the 
Department  of  Labor  and  the 
Department  of  the  Treasury,  have 
numbered  their  pension  regulations  in 
accordance  with  the  numbering  of 
provisions  in  ERISA  and  the  Internal 
Revenue  Code,  respectively. 
Consequently,  when  a  pension 
practitioner  or  another  member  of  the 
public  is  looking  for  a  regulation  by 
either  of  the  above  agencies  on  a 
specific  statutory  provision,  he  br  she 
may  find  it  under  the  equivalent 
statutory  number.  The  PBGC  believes 
that  renumbering  its  regulations  in  a 
similar  fashion  will  facilitate  the 
public's  access  to  its  regulations,  thus 
making  use  of  the  PBGC's  regulations 
easier. 

Attached  are  documents  illustrating  a 
possible  approach  for  implementing 
PBGC's  plan  to  renumber  and  reorganize 
its  regulations  according  to  the  primary 
ERISA  section  number  that  they 
interpret.  The  regulations  would 
become  new  chapter  XL  of  29  CFR.  Parts 
in  the  4000  through  4099  series  would 
cover  various  rules  relating  to  either 
single-employer  or  muhiemployer  plans 
(or  both);  parts  in  the  4200  through  4299 
series  would  cover  other  multiemployer 
rules;  parts  in  the  4500  through  4599 
series  would  cover  rules  promulgated 
under  other  ERISA  sections  such  as 
section  302(f)  (current  subpart  B  of  part 
2615  would  become  part  4502);  and 
parts  in  the  4700  through  4799  series 
would  cover  certain  internal  and 
administrative  rules.  Other  part 
numbers  through  4999  would  be 
reserved  for  future  use. 
The  attachments  to  this  document  are: 

( 1 )  A  Table  of  Contents  showing 
subchapter,  part,  and  subpart  numbers; 

(2)  an  Outline  showing,  in  addition, 
unnumbered  center  headings,  section 
numbers,  and  source  in  current 
regulations;  (3)  a  Distribution  Table 
showing  where  part  2600  provisions 
would  appear  in  chapter  XL;  and  (4)  a 
Derivation  Table  showing  where  the 
new  parts  currently  are  found  in  29  CFR 
chapter  XXVI. 

Because  this  renumbering  is  intended 
in  large  part  for  the  benefit  of  the  public. 


the  PBGC  invites  members  of  the  public 
to  express  their  views  on  the  PBGC's 
plan  to  renumber  its  regulations  and  on 
the  approach  to  renumbering  reflected 
in  the  attachments.  The  planned 
renumbering  may  be  changed  in  light  of 
comments  received. 

Issued  in  Washington.  DC  this  30th  day  ni 
June.  1994. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  CiHiranty 
Corporation. 
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4000.1  Distribution  table. 
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PART  400t— OEnNinONS 
Subpart  A — Definitions 

Sec. 

4001. 1-4001. XX    [definitions  of  certain 

section  4001(a)  terms  used  in 

regulations] 
4001. 101-4001. XXX    (general  definitions 

(e.g..  Code,  PBGC,  Plan)  applicable  to 

some  or  ail  regulations] 

Subpart  B — Trades  or  Businesses  Under 
Common  Control;  Controlled  Groups 

4001.201-4001.203    [current  part  2612] 
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4002.1^002.9    (current  part  2601]' 
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.2606] 

Subpart  C — Reconsideration  of  Initia) 
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26061 

Subpart  D — Administrative  Appeals 

4003.51-J003.61     (current  subpart  D  of  part 
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PART  4006— PREMIUM  RATES 

Sec. 

4006.1-4006.XX    (applicable  provisions  in 

current  part  26101 
Appendix  A  to  part  4006  ....  [current 

appendix  B,  part  2610] 

PART  4007— PAYMENT  OF  PREMIUMS 

Sec. 

4007.l-4007.xx    (applicable  provisions  in 

current  part  2610] 
Appendix  A  lo  part  4007  ....  (current 

appendix  A.  part  2610) 
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Sec, 
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Subpart  C — [Reserved] 

Sec. 

4022.41^022.xx    (rpser\-ed  for  § 40221c) 
regulation) 


Subpart  D— Benefit  Reductions  in 
Terminating  Plans 

Sec. 

4022.81-4022.86     jappiicable  provisions  in 

current  §§2623.1  and  2623.2  and  current 

subpart  B  of  part  2623] 
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Reimbursement  of  Benefit  Overpayments 
and  Underpayments 

Sec. 

4022.101-4022.105     (applicable  provisions 
in  current  §§2623.1  and  2623.2  and 
current  subpart  C  of  part  2623) 
.  Appendix  A  to  part  4022  ....  jcurrent 
appendix  A,  part  2621) 

PART  4022B— AGGREGATE  LIMITS  ON 
GUARANTEED  BENEFITS 

Sec. 

4022B  1     Purpose  and  scope. 
4022B.2     (cross-reference  §  4022.23(b). 
current  §2621. 3(b)] 

SUBCHAPTER  D— PLAN  TERMINATIONS 

PART  4041— SINGLE-EMPLOYER  PLAN 
TERMINATIONS 

Subpart  A — General  Provisions 

See. 

4041.1     Purpose  and  scope. 

404 1.2-4041. XX  (provisions  in  current 
subparts  A  of  parts  2616  and  261 7, 
combined  and  modified  as  appropriate] 

Subpart  B— Standard  Terminations 

4041.21-4041.28     (current  subpart  B  of  part 
2617] 

Subpart  C — Distress  Terminations 

4041.41-4041.49    (current  .subpart  B  of  part 

2616] 
Appendix  A  to  part  4041  ....  {current 

appendix  to  part  2617) 

PART  4041A— TERMINATION  OF 
MULTIEMPLOYER  PLANS 

Subpart  A — General  Provisions 

.Sec. 

4041A.1-4O41A.3    (applicable  provisions  in 
current  §§2673.1  and  2673.4  and  in 
subpart  A  of  part  2675  plus  definitions 
from  current  §  2670.4) 

Subpart  B — Notice  of  Termination 

4041A.11-4041A.12  (current  §§2673.2  and 
2673.3) 
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4041A.21-4041A.27    (current  subpart  B  of 
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part  2675) 

PART  4043— REPORTABLE  EVENTS    - 

Sec. 

4043.1-4043.23     (current  subpart  A  of  part 

2615,  with  cross-reference  to  part  4501 

for  subpart  B  of  part  261 5) 
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Subpart  D— Benefit  Reductions  in 
Terminating  Plans 

Sec. 

4022.81-4022.86     lapplicable  provisions  in 

current  §§2623.1  and  2623.2  and  current 

subpart  B  of  part  2623] 

Subpart  E— PBGC  Recoupment  and 
Reimbursement  of  Benefit  Overpayments 
and  Underpayments 

Sec. 

4022.101-1022.105     lapplicable  provisions 
in  current  §§  2623.1  and  2623.2  and 
current  subpart  C  of  part  2623) 
,  Appendix  A  to  part  4022  ....  (current 
appendix  A,  part  2621) 

PART  4022B— AGGREGATE  LIMITS  ON 
GUARANTEED  BENEFITS 

Sec. 

4022B.1     Purpose  and  scope. 
4022B.2     (cross-reference  §4022. 23(b). 
current  §  2621. 3(b)l 

SUBCHAPTER  D— PLAN  TERMINATIONS 

PART  4041— SINGLE-EMPLOYER  PLAN 
TERMINATIONS 

Subpart  A — General  Provisions 

Sec. 

4041.1     Purpose  and  scope. 

4041. 2-4041. XX  [provisions  in  current 
subparts  A  of  parts  2616  and  261 7, 
combined  and  modified  as  appropriate) 

Subpart  B — Standard  Terminations 

4041.21-4041.28     (current  subpart  B  of  part 
2617) 

Subpart  C — Distress  Terminations 

4041.41-4041.49     (current  subpart  B  of  part 

2616) 
Appendix  A  to  part  4041  ....  (current 

appendix  to  part  2617)- 

PART  4041A— TERMINATION  OF 
MULTIEMPLOYER  PLANS 

Subpart  A — General  Provisions 

Sec. 

4041A.1-4041A.3     (applicable  provisions  in 
current  §§2673.1  and  2673.4  and  in 
subpart  A  of  part  2675  plus  definitions 
from  current  §  2670.4) 

Subpart  B — Notice  of  Termination 

4041A.1t-404lA.12  (current  §§2673.2  and 
2673.3) 

Subpart  C— Plan  Sponsor  Duties 

4041A.21-4041A.27     (current  subpart  B  of 
part  2675) 

Subpart  D— Closeout  of  Sufficient  Plans 

4041A.41^041A.44    (current  subpart  E  of 
part  2675) 

PART  4043— REPORTABLE  EVENTS  - 

Sec. 

4043.1-4043.23     (current  subpart  A  of  part 

2615,  with  cross-reference  to  part  4501 

for  subpart  B  of  part  261 5) 
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PART  4044— ALLOCATION  OF  ASSETS  IN 
SINGLE-EMPLOYER  PLANS 

Subpart  A— General 

Sec. 

4044.1-4044.4     [current  subpart  A  of  part 
2618) 

Subpart  B — Allocation  of  Assets  to  Benefit 
Categories 

4044.10-4044.17    (current  subpart  B  of  part 
2618) 

Subpart  C— Allocation  of  Residual  Assets 

4044. ,10-^044.32     [current  subpart  C  of  part 
2618) 

PART  4047— RESTORATION  OF 

TERMINATING  AND  TERMINATED  PLANS 

Sec. 

4047.1-4047.4     (current  part  2625) 

SUBCHAPTER  E— LIABILITY 

PART  4061— AMOUNTS  PAYABLE  BY  THE 
PENSION  BENEFIT  GUARANTY 
CORPORATION 

Se<;. 

4061.1-4061.3    [cross-reference  parts  4022. 
4022A.  and  4261) 

PART  4062— LIABILITY  FOR  TERMINATION 
OF  SINGLE-EMPLOYER  PLANS 

Subpart  A — Determination  and  Payment  Of 
Liability 

4062.1-4062.1 1     [current  part  2622  other 
than  2622.9) 

Subpart  B— Valuation  of  Plan  Benefits 

GENERAL 

4062.21-4062.23     [current  subpart  A  of  part 
2619) 

NON-TRUSTEED  PLANS 

4062.31^062.38     [current  subpart  B  of  part 
2619) 

TRUSTEED  PLANS 

4062.41-4062.49     (current  subpart  C  of  part 
2619) 

EXPECTED  RETIREMENT  AGE 

4062  61-4062.65     [current  subpart  B  of  pari 
2619) 

Subpart  C— Valuation  of  Plan  Assets 

4062.81-4062.85     (current  pari  2620) 
Appendices  A-F  to  part  4062 (current 

appendix  A,  part  2622  and  appendices 

A-E,  part  2619) 

PART  4063— WITHDRAWAL  LIABILITY; 
PLANS  UNDER  MULTIPLE  CONTROLLED 
GROUPS 

Sec. 

4063.1     (cross-reference  part  4062) 

PART  4064— LIABILITY  ON  TERMINATION 
OF  SINGLE-EMPLOYER  PLANS  UNDER 
MULTIPLE  CONTROLLED  GROUPS 

Sec.  - 

4064.1     (cross-reference  part  4062) 


SUBCHAPTER  F— ANNUAL  REPORTING 
REQUIREMENTS 

PART  4065— ANNUAL  REPORT 

.Sec. 

4065.1-1065.3     (current  pari  2611 1 

SUBCHAPTER  G— ENFORCEMENT 
PROVISIONS 

PART  4068— LIEN  FOR  LIABILITY 

Sec. 

4068.1-4068.xx     (current  §2622.9) 

SUBCHAPTER  H-WITHDRAWAL  LIABILITY 
IN  MULTIEMPLOYER  PLANS 

PART  4203-EXTENSION  OF  SPECTAL 

WITHDRAWAL  LIABILITY  RULES 

Sec. 

4203.1-4203.4     (current  part  2645( 

PART  4204— VARIANCES  FOR  SALE  OF 
ASSETS 

Subpart  A— Procedures  for  Individual  and 
Class  Variances  or  Exemptions 

Sec. 

4204.1-4204.3     (current  subpart  A  of  part 

2643  plus  definitions  from  current  ' 

§2640.5) 

Subpart  B — Variance  of  the  Statutory 
Requirement 

4204  10-1204.15    (current  subpart  Bof  part 
2643] 

PART  4206— ADJUSTMENT  OF  LIABILITY 
FOR  A  WITHDRAWAL  SUBSEQUENT  TO  A 
PARTIAL  WITHDRAWAL  , 

.  Sec. 
4206.1-1206.9     (current  part  2649  plus 
definitions  from  current  §2640.8) 

PART  4207— REDUCTION  OR  WAIVER  OF 
COMPLETE  WITHDRAWAL  LIABILITY 
Sec. 

4207.1-J207.8     [current  pari  2647  plus 
definitions  from  current  §2640  6) 

PART  4208— REDUCTION  OR  WAIVER  OF 
PARTIAL  WITHDRAWAL  LIABILITY 
Sec. 

4208.1-4208.8     (current  part  2646  plus 
definitions  from  current  §2640.6) 

PART  4211— ALLOCATING  UNFUNDED 
VESTED  BENEFITS 

Subpart  A — General 

.Sec. 

4211.1-4211.2    [current  subpart  A  of  pari 

2642  plus  definitions  from  current 

§264041 

Subpart  B— Changes  Not  Subject  to  PBGC 
Approval 

4211.5-4211.7    (current  subpart  Bof  part 
2642] 

Subpart  C— Changes  Subject  to  PBGC 
Approval 

4211,11-4211.14    (current  subpart  C  of  pan 
2642) 
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PART  4219— NOTICE,  COLLECTION,  AND 
REDETERMINATION  OF  WITHDRAWAL 
LIABILtTY 

Subpart  A — General  I  Provisions 

Sec. 

4219.1     (general  provisions] 

Subpart  B — Overdue,  Defaulted,  artd 
Overpaid  Witt>drawal  Liability 

4219.11-4219.14    fctirrent  part  2644| 

Subpart  C — Redetermination  of  Withdrawal 
Liability  Upon  Mlass  \fnttidrawal 

4219.21-4219.30    (oirrent  part  2648  plus 
deHnitions  from  <|urrent  §2640.7.  with 
cross-reference  tojpart  428X1 

Appendix  A  to  part  4219  ....  (current 
appendix  A,  part  B644| 

PART  4220— PROCEDURES  FOR  PBGC 
APPROVAL  OF  PLAN  AMENDMENTS 

Sec. 
4220.1-4220.3 


ink 


(currtnt  part  2677] 

PART  4221— ARBITRATION  OF  DISPUTES 
IN  MULTIEMPt^YER  PLANS 

.Sec. 

4221.1^221.13     (cut  rent  part  2641  plus 
defmitioas  from  ( urrent  §  2640.3] 

SUBCHAPTER  I— INS  OLVENCY, 
REORGANIZATION,  TERMINATION,  AND 
OTHER  RULES  APPLICABLE  TO 
MULTIEMPLOYER  PLJANS 

PART  4231— MERGE  ?S  AND  TRANSFERS 
BETWEEN  MULTIEMPLOYER  PLANS 

Sec 

4231.1-4231.9     (cunint  part  2672  plus 
definitions  from  c  urrent  §  2670.3] 

PART  4245— NOTICE  OF  INSOLVENCY 

Sec. 

4245  1-4245.6     (current  part  2674  plu.s 
definitions  horn  <  urrent  §  2670.4] 

PART  4261— FINANC  AL  ASSISTANCE  TO 
MULTIEMPLOYER  PiJaNS 

Sec. 

4261.1     (cross-refereijce  §4281.88.  current 
§  2675.38) 

PART  4281— POWERfe  AND  DUTIES  OF 
PLAN  SPONSOR  OF  PLAN  TERMINATED 
BY  MASS  WITHDRAW  lAL 

Subpart  A — General  Ifrovisions 

Sec. 

4281.1-4281.3     (current  subpart  A  of  part 
2675  and  §  2676.1  combined  and 
modified  as  apprt  priate  plus  definitions 
from  current  §  26  0.4] 

Subpart  B — Valuatioq  ol  Plan  Benefits  and 
Plan  Assets 

GE.N£RAL 

4281.11-4281.12    [ci|Tent  subpart  A  of  part 
2676] 

VALUATION  OF  BETtoTTS 

4281.21-4281.26  kun  ent  subpart  B  of  part 
2676] 

VALUATION  OF  AS^S 

4281.41-4281.51     (ci  rrent  subpart  C  of  part 
2676] 


SubfMTt  C— Benefit  OodBcWens 

4281.61^281.64     (current  subpart  C  of  part 
2675] 

Subpart  D — Benefit  Suspensions 

4281.81-4281.88     (current  subpart  D  of  part 

2675] 
Appendices  A-C  to  part  4281  ....  (current 

appendices  A-C,  part  26761 

SUBCHAPTER  0— OTHER  ERISA 
PROVISIONS 

PART  4501— NOTIFICATION 
REOUfREMENTS 

Subpart  A — Section  302(f);  Notice  of  Failure 
to  Make  Required  Contributions 

Sec. 

4501.1-4501.3    (current  subpart  B  of  part 
2615] 

SUBCHAPTER  K— INTERNAL  AND 
ADMINISTRATIVE  RULES  AND 
PROCEDURES 

PART  4701— EXAMINATION  AND  COPYING 
OF  PENSION  BENEFIT  GUARANTY 
CORPORATION  RECORDS 

Subpart  A — General 

Sec. 

4701.1-4701.47     (current  subpart  A  of  part 
2601] 

Subpart  B — Fees  for  Services  and  Waiver 
Policy 

Sec 

4701.51-4701.55    fcurrent  subpart  B  of  part 
2603] 

PART  4702— DISCLOSURE  AND 
AMENDMENT  OF  RECORDS  UNDER  THE 
PRIVACY  ACT 

Sec. 

4702.1^702.10     (current  part  2607] 

PART  4703— ETHICAL  CONDUCT  OF 
EMPLOYEES 

Sec. 

470.3.  ]     [current  subpart  A  of  part  2602] 

PART  4704— APPEARANCES  IN  CERTAIN 
PROCEEDINGS 

Sec. 

4704.1-4704.6    (current  subpart  B  of  part 

2602] 

PART  4705— RULES  FOR  ADMINISTRATIVE 
ENFORCEMENT  OF  POST  EMPLOYMENT 
CONFLICT  OF  INTEREST  RESTRICTIONS 

Sec. 

4705.1-4705.10    (current  part  2604] 

PART  4706— ENFOf^CEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS  OF 
HANDICAP  IN  PROGRAMS  OR  ACTIVITIES 
CONDUCTED  BY  THE  PENSION  BENEFIT 
GUARANTY  CORPORATION 

Sec. 

4706.101-4706.170    (current  part  2608] 

PART  4707-PART  4999— [RESERVED] 

Atlachmml  3  . 

Distribution  Table 

■  The  following  distribution  table  shows 
where  provisiims  in  the  ongtnal  pert  number 
will  be  found  in  the  new  parts.  Certain 


definitions  in  the  old  parts  have  been  moved 
to  new  part  4001,  subpart  A. 


CM  part  (ch.  XXVI) 

New  part/sec  (ch. 
XL) 

Subchapter  A— 

Internal  and 

Administrative  Rules 

2601  

2602  subpt  A  

Subchapter  A— 
General 

400?.  1-4002.9 
4703.1 

SubptB  

2603 ■     _ 

2604  _ 

2606  - 

2607  _.'.. 

2608  

Subchapter         B— 
Rules     Applicable 
to          Single-Em- 
ployer  and   Multi- 
employer Plans 

2610 

2611  

4704.1-4704.6 

4701.1-4701.55 

4705.1-4705.10 

4003.1-4003.61 

4702.1-4702.10 

4706.101-4706.170 

4006.  4007  [details 
upon  pubkcationl 
4065.1-4065  3 

2612  

4001.201-4001  203 

2613  

4022.1-4022.8 

Subchapter   C— Sin- 
gle^Employer 
Plans 

2615  subpt  A  

SubptB  „.. 

2616  subpt  A 

SubptB  _ 

2617  subpt  A  

4043.1-4043.23 

4501.1-4501.3 

4041  sutjpt  A  (nrxxJi- 
fied) 

4041.41-4041.49 

4041  subpt  A  (modi- 
fied) 

4041.21-4041.28 

Subpt  B  

2618  „_„.... 

4044.1-4044  32 

2619   . 

4062  21-4062  65 

2620  ....: 

2621 

2622 .. 

2622.19  

4062.81-4062.85 
4022.21-4022.28 
4062.1-4062.11 
4068 

2623  subpts  A  and  B 
Subpt  C  

4022.81-4022.86 
4022  101-4022.105 

2625  .■ 

Subchapter  F— With- 
drawal Liability  in 
Multiemployer 
Plans 

2640.1  

4047:1^047.4 
None 

2640.2 

2640.3  .". .".... :.... 

4001  subpt  A 
4221.1 

2640.4 

4211  1 

2640.5  ■  ... 

4204.1 

2640.6  

42071    42081 

2640.7  ..„ 

2640.8  • 

2641   .    ...; 

4219.21 

4206.1 

4221 

2642  ; 

2643  

2644 ; 

2645  - 

2646  ...; 

2647 

2648  

2649  ; 

Subchapter         H— 
Other  Rutes  Appli- 
catjte  to  Mutbem- 
ployer  Plans 

2670.1  ...: 

4211 

4204 

4219  subpt  B         ■■ 

4203 

4208 

4207  . 

4219sijhptC 

4206 

None 

Old  part  (ch.  XXVf) 


New  part/sec. 
XL) 


(ch. 


2670.2  

2670.3 „ 

2670.4  

2672  

2673  _- 

2674  

2675  subpt  A 
SubptB  .... 
Subpt  C  .... 
Subpt  0  .... 
Subpt  E  .... 

2675.38 

2676  ..:. 

2677  


4001  subpt  A 

4231.1 

4041  A,  4245.1, 

4281.1 
4231 

4041Asubpts  A.  B 
4245 

4281  subpt  A 
4041A  subpt  C 
4281  subpt  C 
4281  subpt  D 
4041 A  subpt  D    - 
4261 

4281  subpts  A.  B 
4220 


Attachment  4 

Derivation  Table 

The  following  derivation  table  shows 
where  each  part  in  the  renumbered 
regulations  comes  from.  Certain  definitions 
in  the  old  parts  have  been  collected  in  new 
part  4001 .  subpart  A. 


New  part  (Ch.  XL) 


Old  part  (Ch.  XXVI) 


Subchapter  A— 
General 
Part  Sutipart 

4000  .-. 

4001  A 


B  ; 

4002  

4003  

Subchapter  B — 
Premiums 

4006 ■ 

4007  _ 


Subchapter  C — Cov- 
erage and  Bene- 
fits 


4022  A 

B  .-. 

D  _... 

•  E  „ : 

4022B „ 

Subchapter  D — Plan 
Termmations 

4041  A 

B 

c :: „ 

4041 A  A  .: 

B  ....._ 

C  ..: „_ 

D  -;..... 

4043 

4044  ....... ..„;.„;... 

4047  

Sutx:hd;tor  E — 
LiabiSty 

4061  ..., 

4062  A  

B 

C 

4063  ;„... 

4064" _ :.. 


Part 

None 

Vanous  def  sees., 

2640.2,  2670.2 

2612 

2601 

2606 


2610 
2610 


2613 
2621 
2623 
2623 
2621 


2616.2617 

2617 

2616.  2623 

2670.  2673,  2675 

2673 

2675 

2675 

2615 

2618 

2625 


None 
2622 
26 19 
2620 
2622 
2622 


Sa 
Co 

AG 

Ac 
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Old  part  (ch.  XXVr) 


26705 
2670.3 
2670.4 


New  part/sec. 
XL) 


(ch. 


2672  

2673  _„ 

2674  

2675  subpf  A 

SubptB  

Subpf  C  

SubptD  

SubptE  

2675.38 

2676  ..:. 

2677  


4001  subpt  A 
4231.1 
4041A.  4245.1. 

4281.1 
4231 

4041Asubpts  A,  B 
4245 

4281  subpt  A 
4041 A  subpt  C 
4281  subpt  C 
4281  subpt  D 
4041 A  subpt  D    - 
4261 

4281  subpts  A.  B 
4220 


Attachment  4 
Derivation  Table 

The  following  derivation  table  shows 
where  each  part  in  the  renumbered 
regulations  conies  from.  Certain  definitions 
in  the  old  parts  have  been  collected  in  new 
part  4001 .  subpart  A. 


New  part  (Ch.  XL) 


Subchapter  A— 
General 
Part  Sutipart 

4000  .-. 

4001  A 


Old  part  (Ch.  XXVI) 


B ; 

4002  

4003  

Subchapter  B — 
Prerrnums 

4006 ■ 

4007 „ 

Sutx;hapter  C — Cov- 
erage and  Bene- 
fits 


Part 

None 

Various  def  sees., 

2640.2,  2670.2 

2612 

2601 

2606 


2610 
2610 


4022  A 

B  .-. 

D  „.. 

•E  „ ; 

4022B „ 

Subchapter  D — Plan 
Terminations 

4041  A 

B „. 

c :....„... 

4041 A  A  .: . 

B 

C  ..: 

D -;....: 

4043 

4044  ....... ....;...;... 

4047 

Subchd^^er  E— 
Liability 

4061 

4062  A  

B 

C 

4063 

4064" _ :.. 


2613 
2621 
2623 
2623 
2621 


2616.2617 

2617 

2616.  2623 

2670.  2673,  2675 

2673 

2675 

2675 

2615 

2618 

2625 


None' 
2622 
26  T9 
2620 
2622 
2622 


New  part  (Ch.  XL) 


Subchapter  F— An- 
rHjal  Reporting 
Requtrements 

4065 

Subchapter  G — Erv 
forcement  Provi- 
sions 

4068  

Subchapter  H— 
Withdrawal  Liabil- 
ity in  Multienv 
ployer  Plans 

4203  

4204  

4206  

4207  

4208  

4211   

4219  A  

B  

C  ...; 

4220  

4221   


Siixjhapter  I — Insol- 
vency. Reorga- 
nization. Termi- 
nation, and  Other 
Rules  Applicable 
to  Multiempioyer 
Plans 

4231  : 

4245  

4261   

4281  A  

B 

C  

D 


Subchapter  J — 

ERISA  Title  I  Pro- 
visions 


4501   

Subchapter  K— Ad- 
ministrative Rdes 
and  Procedures 

4701  

4702  „ „ 

4703  „ 

4704 

4705  ..;....; 

4706  


Old  part  (Ch.  XXVI) 


2611 


2622 


2645 

2640, 

2640. 

2640. 

2640, 

2640, 

None 

2644 

2640, 

2677 

2640, 


2643 
2649 
2647 
2646 
2642 


2648 
2641 


2670.  2672 

2670.  2674 

2675 

2670.  2675 

2676 

2675 

2675 


?615 


2603 
2607 
2602 
2602 
2604 
2608 


IFR  Doc.  94-16509  Filed  7-7-94;  8:45  am) 
BILLIMG  CODE  770».01-P 


ACTION:  Proposed  rule:  extension  of 
comment  period. 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30CFRPart75 

RiN121^-AA11 

Safety  Standards  for  Underground 
Coal  Mine  Ventilation 

agency;  Mine  Safety  and  Health 
Administration.  (MSHA)  Labor. 


SUMMARY:  MSHA  is  extending  the 
period  for  public  comment  regarding  the 
Agency's  proposed  rule  for  ventilation 
of  underground  coal  mines  in  30  CFR 
part  75  published  in  the  Federal 
Register  on  May  19. 1994.  This 
extension  is  in  response  to  a  request 
from  the  mining  community. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  8. 1994. 
Commenters  are  encouraged  to  send 
comments  on  a  computer  disk  along 
with  a  hard  copy. 

ADDRESSES:  Send  written  comments  and 
computer  disks  to  the  Mine  Safety  and 
Health  Administration.  Ofilce  of 
Standards.  Regulations  and  Variances, 
room  631,  Ballston  Tower  No.  3.  4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances. 
MSHA.  phone  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION:  On  May 
19,  1994,  MSHA  published  in  the 
Jederal  Register  a  proposed  rule  (59  FR 
26356)  to  revise  stayed  provisions  of 
MSHA's  existing  safety  standards  for 
ventilation  of  underground  coal  mines. 
The  proposal  also  revised,  clarified  or 
reproposed  certain  other  proNnsions  in 
the  existing  rule;  included  some  new 
provisions:  and  addressed  concerns 
raised  by  the  public.  In  response  to  a 
request  from  the  mining  community. 
MSHA  is  extending  the  comment  period 
for  the  proposed  rule  to  August  8. 1994. 
All  interested  parties  are  encouraged  to 
submit  comments  by  that  date. 

The  Agency  believes  that  this 
extension  will  provide  sufficient  time 
for  all  interested  parties  to  comment, 
and  does  not  anticipate  any  further 
extensions  of  the  comment  period. 

Dated.  July  1, 1994. 

J.  Davitt  McAteer. 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

(FR  Doc.  94-16574  Filed  7-7-94;  8:45  am) 
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Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Enhanced  Inspectiori  and  Maintenance 
in  Androscoggin,  Cutnberland, 
Kennebec,  Knox,  Lincoln,  Sagadahoc, 
and  York  Counties 

agency:  Environmenltl  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule 


SUMMARY:  In  this  actic  n,  EPA  is 
proposing  to  conditio  lally  approve  a 
revision  to  the  Maine  Department  of 
Environmental  Protec  ion  (DEP)  State 
Implementation  Plan  SIP)  for 
Inspection  and  Mainf  (nance  (I/M).  This 
SIP  revision  was  subn  litted  to  EPA  for 
approval  on  November  1,  1993.  The 
submittal  was  supplei  nented  by  a  May 
26.  1994  letter  from  tl  e  Commissioner 
of  the  DEP  describing  the  changes  and 
additions  Maine  is  m;  king  to  the  I/M 
program.  The  SIP  inc  udes  Chapter  128 
of  a  State  rule  entitlec  "Motor  Vehicle 
Emission  Inspection  I'rogram,"  and 
additional  supporting  material 
including  authorizing  legislation, 
administrative  items,  and  a  description 
of  the  program  being  mplemented.  EPA 
proposes  to  condition  ally  approve  the 
SIP  revision  if  the  changes  and 
additions  specified  in  this  proposal  are 
submitted  to  EPA  by  uly  22,  1994.  If  a 
full  SIP  revision  addr  fssing  the  issues 
discussed  in  this  noti  ;e  is  not 
submitted,  EPA  propc  ses  in  the 
alternative  to  disappr  )ve  Maine's 
submission.  This  acti<  m  is  being  taken 
under  Section  110  of  he  Clean  Air  Act 
(CAA). 

EPA  proposes  conditional  approval, 
under  section  110(k)(  I)  of  the  CAA,  of 
certain  commitments 
its  May  26,  1994  lette 
commitments  pertain 
mileage"  waiver  desc 
below.  Section  110(k  A 


made  by  Maine  in 

Maine's 
to  the  "low 
ibed  in  III.F 
4)  provides  that. 


if  a  state  fails  to  comp  ly  with  its 

commitments  by  a  da  e  certain,  but  no 

later  than  one  year  of  zPA  approval, 

EPA's  conditional  ap  )roval  will  convert 

to  a  disapproval.  The 

State  letter  is  describ4d  in  detail  in  this 

notice. 

DATES:  Comments  mJst  be  received  on 
or  before  August  8,  1<  94.  Public 
.  comments  on  this  do<  ument  are 
requested  and  will  be 
taking  Hnal  action  on 


ADDRESSES:  Commen'  s  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 


considered  before 
this  SIP  revision. 


Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg. 
(AAA),  Boston.  MA  02203.  Copies  of  the 
State  submittal  and  EPA's  technical 
support  document  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Air,  Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency.  Region  I,  One  Congress  Street, 
10th  floor.  Boston,  MA  and  the  Bureau 
of  Air  Quality  Control.  Department  of 
Environmental  Protection.  71  Hospital 
Street.  Augusta.  ME  04333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge.  (617)  565-3233. 
SUPPLEMENTARY  INFORMATION:  In  this 
action,  EPA  is  proposing  to 
conditionally  approve  or,  in  the 
alternative,  disapprove  the  Maine  1/M 
SIP  revision  if  the  State  fails  to  submit 
an  additional  SIP  correcting  the 
deficiencies  identified  in  this  notice. 
EPA  proposes  to  conditionally  approve 
the  DEP's  I/M  SIP,  which  w^  submitted 
to  EPA  for  approval  on  November  1, 

1993.  The  SIP  includes  Chapter  128  of 
a  State  rule  entitled  "Motor  Vehicle 
Emission  Inspection  Program."  and 
additional  supporting  material 
including  authorizing  legislation, 
administrative  items,  and  a  description 
of  the  program  being  implemented. 
However,  because  many  issues  were  not 
adequately  addressed  in  the  November 
1,  1993  submittal.  Maine  intends  to 
supplement  its  submittal  by  July  22, 

1994.  Upon  submission,  this  revised 
submittal  will  be  made  part  of  the 
material  on  Maine's  enhanced  l/M 
program  available  for  public  review. 

Maine  submitted  this  SIP  revision 
request  to  the  EPA  to  satisfy  the 
requirements  of  sections  182(b)(4)  and 
184(b)(1)(A)  of  the  Clean  Air  Act,  and 
the  federal  I/M  rule  codified  at  40  CFR 
Part  51,  Subpart  S.  This  SIP  revision 
will  require  vehicle  owners  to  comply 
with  the  Maine  I/M  program  in  the 
seven  Maine  moderate  ozone 
nonattainment  counties.  This  revision 
applies  to  the  Maine  counties  of 
Androscoggin,  Cumberland,  Kennebec. 
Knox.  Lincoln,  Sagadahoc,  and  York.  In 
addition,  the  State  is  proposing 
revisions  to  its  regulations  and  is 
undergoing  rulemaking  action  to 
address  outstanding  deficiencies  in  the 
rules  submitted  as  part  of  this  SIP 
revision.  Once  those  revised  adopted 
rules  and  a  detailed  narrative 
description  of  the  program  are 
submitted  by  Maine,  HPA  proposes  I o 
take  final  action  approving  the  program 
if  the  content  of  that  submission  is 
consistent  with  the  requirements  of  the 
I/M  rule.  EPA  intends  to  take  final 


action  on  this  rulemaking  no  later  than 
September  15,  1994. 

On  May  26,  1994,  the  State  of  Maine 
sent  a  letter  to  EPA  describing  how  the 
state  intends  to  address  all  outstanding 
issues,  and  agreed  to  make  the  required 
changes.  These  changes  include 
submission  of  a  detailed  description  of 
the  motorist  enforcement  program,  a 
description  of  resources  to  provide  staff 
and  equipment  to  implement  the 
program,  and  assurances  that  the  state 
will  prepare  reports  and  program 
evaluations.  These  and  otherxhanges 
are  described  later  in  this  notice,  and  in 
even  greater  detail  in  the  technical 
support  document  tTSD)  prepared  for 
this  revision. 

If  the  State  of  Maine  does  not  address 
the  issues  discussed  in  this  notice  and 
submit  revised  rules  and  a  narrative  as 
a  complete  SIP  revision  to  EPA  by  July 
22. 1994,  EPA  proposes  to  disapprove 
the  November  1,  1993  I/M  SIP  revision, 
since  the  program  will  not  meet  the 
requirements  of  EPAs  final  rule  (57  FR- 
52950). 

EPA  believes  it  is  appropriate  to 
propose  in  the  alternative  for  several 
reasons.  The  State  is  presently  on  an  • 
expedited  schedule  to  revise  its 
regulations  prior  to  the  July  1.  1994 
start-up  of  the  inspection  and 
maintenance  program.  As  such,  a  public 
hearing  was  held  on  May  25, 1994  on 
proposed  changes  to  the  Maine  I/M 
regulations.  These  changes  will  be 
submitted  to  EPA  no  later  than  July  22. 
1994.  EPA  reviewed  the  proposed 
changes  and  received  a  guarantee  from 
the  State  of  Maine  to  address  other 
outstanding  issues  with  their  1/M 
program  prior  to  July  22. 1994.  Once 
these  issues  are  adequately  addressed, 
EPA  believes  the  program  will  fulfill 
most  of  the  requirements  set  forth  in 
EPA's  final  I/M  rule. 

The  only  outstanding  issue  which 
cannot  be  resolved  in  time  for  the  July 
22,  1994  submission  (and  which 
therefore  necessitates  that  the  final 
action  on  this  proposal  be  a  conditional 
approval)  is  the  "low  mileage"  waiver 
(LMVV).  Conditional  approval  is 
necessary  because  the  number  of 
vehicles  to  be  granted  low  mileage 
exemptions  is  uncertain  and  EPA  is 
concerned  that  the  use  of  LMVVs  may    • 
result  in  the  State's  failing  to  meet  the 
minimum  enhanced  I/M  performance 
standard  in  actual  practice.  By 
proposing  conditional  approval  on  this 
action,  EPA  is  agreeing  to  defer  final, 
full  approval  on  the  revised  SIP  until 
the  State  has  conducted  a  study  of  the 
impact  of  the  LM\V  on  the  I/M 
program's  emission  reductions.  The 
May  26, 1994  letter  commits  to 
completing  this  evaluation  no  later  than 


January  31, 1995.  It  should  be  noted  that 
the  State's  authorizing  legislation 
currently  sets  a  deadtirke  of  January  15, 
1996  for  completion  of  this  evaluation, 
and  the  State's  commitment  to  complete 
the  report  by  January  31, 1995 
represents  a  significantly  expedited 
schedule.  In  the  evwit  that  the  above 
evaluation  shows  that  the  State's  use  of 
LMWs  causes  it  to  fall  short  of  the     - 
enhanced  I/M  performance  standard  in 
actual  practice,  the  State  has  further 
committed  to  securing  the  necessary 
legal  and  regulato]^  changes  to 
.  eliminate  LMWs  in  time  to  submit  a 
corrected  I/M  SIP  no  later  than 
September  1, 1995.  Should  the  State  fail 
to  meet  the  above  commitments,  the 
conditional  approval  will  convert  to  a 
disapproval. 

Bas»d  on  the  State's  May  26, 1994 
letter,  EPA  expects  that  the  outstanding 
issues  vYill  be  addressed  in  a  manner 
consistent  with  EPA's  final  I/M  rule. 
Therefore,  this  revision  is  being 
proposed  under  a  procedure  called 
parallel  processing,  whereby  EPA 
proposes  rulemaking  action 
concurrently  with  the  state's  procedures" 
for  amending  its  regulations.  If  the 
proposed  revision  is  substantially 
changed  in  areas  other  than  those 
identified  in  this  proposal,  EPA  will 
disapprove  the  revision.  If  no 
substantial  changes  are  made  other  than 
those  areas  cited  in  this  proposal,  EPA 
will  publish  a  Final  Rulemaking  Notice 
on  the  revised  revision.  The  final 
conditional  approval  by  EPA  will  occur 
only  after  the  amended  regulations,  as 
described  below,  have  been  adopted  by 
Maine  and  submitted  formally  to  EPA 
for  incorporaticm  into  the  SIP. 

I.  Clean  Air  Act  Requirements  ' 

Background 

Maine  is  part  of  the  Ozone  Transport 
Region  (OTR).  Section  184lb)(l)(A)  of 
the  Act  requires  areas  of  the  OTR 
defined  in  EPA's  final  I/M  rule  (57  FR 
.52950.  November  5. 1992)  to  adopt  and 
implement  an  inspection  and 
maintenance  program  meeting  EPA's 
enhanced  I/M  performance  standard.  In 
addition,  the  I/M  rule  requires  that  all 
moderate  ozone  nonattainment  areas 
containing  urbanized  areas  with  a 
population  greater  than  50,000  must 
implement  a  program  meeting  the  basic 
I/M  performance  standard.  Maine  is 
affected  by  these  provisions  in  areas  of 
the  State.  Specifically,  under  EPA's  I/M 
rule,  enhanced  I/M  programs  are 
required  in  the  Portland  area,  and  the 
Maine  portion  of  the  Portsmouth,  New 
Hampshire  area.  Basic  I/M  would  be 
required  in  the  Lewiston-Aubum  area. 
This  program  is  being  submitted  to 
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January  31, 1995.  It  should  be  noted  that 
the  State's  authorizing  legislation 
currently  sets  a  deadline  of  January  15, 
1996  for  completion  of  this  evaluation, 
and  the  State's  commitment  to  complete 
the  report  by  January  31, 1995 
represents  a  significantly  expedited 
schedule.  In  the  ev«it  that  the  above 
evaluation  shows  that  the  State's  use  of 
LMWs  causes  it  to  fall  short  of  the     - 
enhanced  I/M  performance  standard  in 
actual  practice,  the  State  has  further 
committed  to  securing  the  necessary 
legal  and  regulatory  changes  to 
.  eliminate  LMWs  in  time  to  submit  a 
corrected  I/M  SIP  no  later  than 
September  1, 1995.  Should  the  State  fail 
to  meet  the  above  commitments,  the 
conditional  approval  will  convert  to  a 
disapproval. 

Ba^  on  the  State's  May  26. 1994 
letter,  EPA  expects  that  the  outstanding 
issues  will  be  addressed  in  a  manner 
consistent  with  EPA's  final  I/M  rule. 
Therefore,  this  revision  is  being 
proposed  under  a  procedure  called 
parallel  processing,  whereby  EPA 
proposes  rulemaking  action 
concurrently  with  the  state's  procedures^ 
for  amending  its  regulations.  If  the 
proposed  revision  is  substantially 
changed  in  areas  other  than  those 
identified  in  this  proposal,  EPA  will 
disapprove  the  revision.  If  no 
substantial  changes  are  made  other  than 
those  areas  cited  in  this  proposal.  EPA 
will  publish  a  Final  Rulemaking  Notice 
on  the  revised  revision.  The  final 
conditional  approval  by  EPA  will  occur 
only  after  the  amended  regulations,  as 
described  below,  have  been  adopted  by 
Maine  and  submitted  formally  to  EPA 
for  incorporation  into  the  SIP. 

I.  Clean  Air  Act  Requirements  " 

Background 

Maine  is  part  of  the  Ozone  Transport 
Region  (OTR).  Section  IM^bKlKA)  of 
the  Act  requires  areas  of  the  OTR 
defined  in  EPA's  final  I/M  rule  (57  FR 
.52950,  November  5, 1992)  to  adopt  and 
implement  «m  inspection  and 
maintenance  program  meeting  EPA's 
enhanced  I/M  performance  standard.  In 
addition,  the  I/M  rule  requires  that  all 
moderate  ozone  nonattainmeiit  areas 
containing  urbanized  areas  with  a 
population  greater  than  50,000  must 
implement  a  program  meeting  the  basic 
I/M  performance  standard.  Maine  is 
affected  by  these  provisions  in  areas  of 
the  State.  Specifically,  under  EPA's  I/M 
rule,  enhanced  I/M  programs  are 
required  in  the  Portland  area,  and  the 
Maine  portion  of  the  Portsmouth.  New 
Hampshire  area.  Basic  I/M  would  be 
required  in  the  Lewiston-Aubum  area. 
This  program  is  being  submitted  to 


fulfill  Maine's  obligations  to  implement 
basic  and  enhanced  I/M.  Enhanced  I/M 
is  a  more  stringent  program  and 
includes  all  of  the  required  components 
o  f  basic  i/M. 

By  this  action.  EPA  proposes  to 
conditionally  approve  Maine's  submittal 
if  the  necessary  regulatory  changes  are 
completed  in  accordance  with  the  I/M 
rule  and  submitted  by  July  22, 1994.  If 
such  changes  are  not  made  and 
submitted  by  July  22. 1994.  EPA 
proposes  to  disapprove  this  action.  EPA 
has  reviewed  the  State  submittal  against 
the  requirements  of  the  Act  and  EPA's 
final  I/M  rule.  A  summary  of  EPA's 
analysis  is  provided  below. 

II.  I/M  Regulation  General  SIP 
Submittal  Requirements 

On  November  5. 1992  (57  FR  52950). 
EPA  published  a  final  regulation 
establishing  the  I/M  requirements, 
pursuant  to  section  182  and  187  of  the 
Act.  The  I/M  regulation  was  codified  at 
40  CFR  Part  51.  Subpart  S,  and  requires 
States  to  submit,  by  November  15, 1993. 
an  I/M  SIP  revision  that  includes  all 
necessary  legal  authority  and  the  items 
specified  in  40  CFTl  51.350  through 
51.373. 

III.  State  Submittal 

On  November  1,  1993,  and  on  May  26, 
1994,  the  State  of  Maine  submitted  an 
I/M  SIP  revision  for  seven  ozone 
nonattainment  counties  classified  as 
moderate  or  above.  A  public  hearing  for 
the  November  1. 1993  submittal  was 
held  on  October  26. 1992.  As  stated  in 
the  May  26, 1994  letter  from  the  DEP, 
a  public  hearing  also  was  held  on  May 
25.  1994.  The  DEP  has  pledged  to 
submit  revised  regulations  based  on  this 
most  recent  hearing  no  later  than  July 
22, 1994.  EPA  submitted  comments 
during  both  of  those  hearings.  In 
addition,  EPA  has  worked  closely  with 
the  DEP  to  ensure  that  the  I/M  program 
meets  EPA  requirements  identified  in 
the  I/M  rule. 

The  I/M  SIP  submittal  provides  for 
the  implementation  of  enhanced  I/M  in 
the  Maine  counties  of  Androscoggin. 
Cumberland,  Kennebec.  Knox.  Lincoln, 
Sagadahoc,  and  York  beginning  on  July 
1. 1994.  Maine  will  be  implementing  a 
biennial,  test-only  I/M  program.  Once 
the  changes  the  State  committed  to  in  its 
May  26, 1994  letter  have  been  adopted 
and  submitted  as  an  amendment  to  the 
November  1, 1993  submission,  the 
program  willmeet  the  requirements  of 
EPA's  performance  standard  and  other 
requirements  contained  in  the  federal  1/ 
M  rule,  in  the  above-listed  counties. 
Testing  will  be  overseen  by  the  DEP  and 
implemented  by  an  I/M  contractor. 
Other  aspects  of  the  Maine  I/M  program 


include:  transient  testing  of  1968  and 
later  light  duty  vehicles  and  trucks  and 
heavy  duty  trucks  (only  the  testing  of 
1981  and  i>ewer  vehicles  is  considered 
in  evaluating  whether  the  enhanced 
performance  standard  is  met), 
evaporative  emission  testing  for 
specified  model  year  vehicles,  a  test  fee 
to  ensure  adequate  resources  to 
implement  the  program,  enforcement  by 
registration  suspension,  a  repair 
effectiveness  program,  requirements  for 
testing  convenience,  quality  assurance, 
data  collection,  minimum  expenditures 
prior  to  time  extensions  and  hardship 
waivws.  reporting,  test  equipment  and 
test  procedure  si>ecifications.  public 
information  and  consumer  protection, 
inspector  training  and  certification, 
penalties  based  on  inspector 
incompetence,  an  on-road  testing 
program,  and  ^nission  recall 
enforcement.  A  section-by-section 
analysis  of  the  federal  I/M  rule,  :.;.J 
Maine's  demonstration  of  how  the  I/M 
program  meets  some  of  the  federal  SIP 
requirwnents.  as  well  as  the  expected 
changes  to  the  Maine  I/M  program 
described  in  the  May  26,  1994  letter 
from  the  DEP  so  that  the  remainder  of 
the  federal  I/M  program  requirements 
are  met,  is  provided  below. 

A.  Applicability 

The  SIP  describes  in  detail  the  areas 
subject  to  the  enhanced  I/M  SIP  revision 
and,  consistent  with  40  CFR  51.372. 
includes  the  legal  authority  necessary  to 
establish  program  boundaries. 

The  Maine  I/M  regulations  and 
authorizing  legislation  specify  that  the 
enhanced  I/M  program  be  implemented 
in  the  counties  described  above.  The 
Maine  I/M  program  is  being 
implemented  in  areas  beyond  those 
required  by  EPA's  rule.  Maine  is 
implementing  the  enhanced  I/M 
program  throughout  each  of  its 
moderate  ozone  nonattainment  areas,  in 
part,  to  meet  requirements  of  Section 
182(b)(1)(A)  of  the  CAA  that  requires 
reasonable  further  progress  (RFP).  EPA 
currently  is  taking  separate  rulemaking 
action  on  the  portion  of  the  Maine 
submittal  that  expands  the  geographical 
scope  of  the  I/M  program  to  counties  not 
otherwise  required  to  adopt  I/M.  These 
counties  include  Kennebec.  Knox. 
Lincoln,  and  Sagadahoc.  Although  these 
areas  are  not  required  to  implement 
enhanced  or  basic  I/M,  the  State  of 
Maine  has  requested  expedited  approval 
for  those  areas  in  order  to  make  the 
resultant  emission  reductions  federally 
enforceable.  Therefore.  EPA  has  moved 
forward  to  approve  I/M  in  these  areas  as 
strengthening  the  SIP  in  Knox. 
Kennebec,  Lincoln,  and  Sagadahoc 
Counties.  EPA  is  taking  separate  action 
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Today's  proposal  d 
program  designed,  in 
enhanced  I/M  perforr  lance  standard  for 
ozone  precursors  caui  ing  air  quality 
problems  in  Maine.  N  aine's  program 
was  designed  to  meet  the  performance 
standard  for  volatile  <  rganic  compounds 
(VOC)  and  nitrogen  o  cides  (NOx).  EPA's 
performance  standart  establishes  an 
emission  reduction  te  rget  that  must  be 
met  by  a  program  in  c  rder  for  the  SIP 
to  be  approvable.  The  prograrrt^  as 
documented  in  the  SI  P,  must  meet  the 
performance  standarc  in  actual 
operation,  with  provi  iions  for 
appropriate  adjustmeifs  if  th?  standard 
is  not  met. 

The  State  submittel  a  modeling 
demonstration  using  he  EPA  computer 
model.  MOBILESa,  si  owing  that  the 
enhanced  performance  standard  will  be 
met  in  the  area.  The  e  ffect  of  the 
allowed  program  exeinptions  (for 
example,  street  rods  c  nd  stock  race  cars) 
have  been  incorporati  id  into  the 
estimate  of  the  progrs  m's  effectiveness. 
In  addition,  in  its  Ma  i  2%  1994 
submittal,  the  DEP  pr  jvided  a 
commitment  to  maim  ain  the  level  of 
compliance  and  waivsrs  assumed  in  the 
modeling.  The  DEP  a  so  committed  to 
providing  additional  ietailonthis 
modeling  effort,  inch  ding  justification 
for  the  modeling  inpi  ts  assumed,  in  the 
revised  submittal  no  ater  than  July  22, 
1994.  The  effect  of  th  j  "low  mileage' 
waiver  was  not  evalu  ited  in  this 
modeling  effort.  The  «ason  that  this 
action  is  a  conditionj  1  approval  is  to 
allow  the  State  to  der  lonstrate  that  the 
effect  is  negligible,  or  to  fulfill  its 
commitment  to  make  necessary 
legislative  and  regulatory  changes  if  the 
"low  mileage"  waive  ■  affects  the  ability 
of  the  State  to  meet  tie  performance 
standard. 
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demonstration.  Also,  for  enhanced  I/M 
areas,  the  SIP  needs  to  include  a 
description  of  the  evaluation  schedule 
and  protocol,  the  sampling 
methodology,  the  data  collection  and 
analysis  system,  the  resources  and 
personnel  for  evaluation  and  related 
details  of  the  evaluation  program,  as 
well  as  the  legal  authority  establishing 
the  evaluation  program. 

Maine  has  chosen  to  implement  a  test- 
only  I/M  network  program  desigrv 
utilizing  contractors  to  implement  the 
inspection  portion  of  the  program.  The 
State  has  chosen  not  to  make  a 
demonstration  for  case-by-case 
equivalency  for  a  different  network 
design,  and  has  provided  evidence  that 
precludes  conflicts  of  interest  by  the 
contractor,  as  described  in  the  "test- 
only"  requirements  in  the  I/M  rule.  In 
its  May  26, 1994  letter,  the  Maine  DEP 
states,  in  its  SIP  revision  narrative,  that 
it  will  institute  a  continuous  ongoing 
evaluation  program  consistent  with  the 
federal  I/M  rule.  The  results  of  the 
evaluation  program  will  be  reported  to 
EPA  on  a  biennial  basis  (40  CFR 
51.353).  In  addition,  Maine  commits  to 
developing  and  submitting  the  annual 
reports  described  by  40  CFR  51.366  and 
will  describe  the  reports  in  more  detail 
in  the  revised  SIP  submittal  required  by 
July  22, 1994.  Legal  authority,  already 
contained  in  Maine  state  law,  authorizes 
the  DEP  to  implement  this  contractor 
operated,  test-only  program  and  conduct 
the  program  evaluation,  as  necessary  to 
implement  I/M  consistent  with  federal 
requirements.  As  mentioned  earlier,  if  a 
program  for  evaluation  and  submission 
of  annual  reports  is  not  completed 
consistent  with  the  I/M  rule  and 
submitted  to  EPA  by  July  22,  1994,  EPA 
will  disapprove  Maine's  SIP  revision. 

D.  Adequate  Tools  and  Resources 

Under  the  Act  and  EPA's  I/M  rule,  the 
SIP  must  include  a  description  of  the 
resources  that  will  be  used  for  program 
operation  and  must  discuss  how  the 
performance  standard  will  be  met, 
including:  (1)  A  detailed  budget  plan 
describing  the  source  of  funds  for 
personnel,  program  administration, 
program  enforcement,  purchase  of 
necessary  equipment  (such  as  vehicles 
for  undercover  audits),  and  for  other 
requirements  discussed  throughout  the 
I/M  rule,  for  the  period  prior  to  the  next 
biennial  self-evaluation  required  by  the 
federal  I/M  rule,  and  (2)  a  description  of 
personnel  resources,  the  number  of 
personnel  dedicated  to  overt  and  covert 
auditing,  data  analysis,  program 
administration,  enforcement,  and  other 
necessary  functions,  and  the  training 
attendant  to  each  function. 


The  current  Maine  legislation  was 
effective  July  12, 1993.  The  legislation 
authorizes  the  DEP  to  collect  a  fee  from 
the  I/M  contractors  to  cover  the  costs  of 
administrating,  overseeing,  and 
enforcing  the  I/M  program,  and  provides 
for  allocation  of  certain  highway  funds 
for  implementation.  The  May  26,  1994 
letter  states  that  the  DEP  will  include 
additioaal  detail  on  the  funding  and 
description  of  resources  to  be  used  for 
implementation  of  the  enhanced  1/M 
program  in  the  SIP  narrative  to  be 
submitted  no  later  thaii  July  22, 1994.  In 
order  to  be  conditionally  approved,  this 
narrative  will  describe  the  budget, 
staffing  support,  and  equipment  needed 
to  implement  the  program.  The  revised 
regulations  provide  for  up  to  a  $4.00  fee 
per  inspection  to  be  used  to  administer 
the  program.  Pursuant  to  EPA  comment, 
the  revised  regulations  are  expected  to 
define  that  the  fee  be  no  less  than  S2.00 
per  test. 

E.  Test  Frequency  and  Convenience 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  detailed  test  schedule, 
including  the  test  year  selection  scheme 
if  testing  is  other  than  annual.  The  SIP 
must  also  include  the  legal  authority 
necessary  to  implement  and  enforce  the 
test  frequency  requirement  and  explain 
how  the  test  frequency  will  be 
integrated  with  the  enforcement 
process.  In  addition,  in  enhanced  1/M 
programs,  the  SIP  needs  to  demonstrate 
that  the  network  of  stations  providing 
testing  services  is  sufficient  to  ensure 
consumer  convenience  by  providing 
short  waiting  times  to  get  a  test,  and 
short  driving  distances  to  get  to  the  test 
center. 

The  Maine  SIP  revision  requires 
biennial  inspections  for  all  subject 
motor  vehicles  that  are  at  least  two  years 
old.  The  inspections  will  be  conducted 
on  odd  or  even  years  corresponding  to 
the  model  year  of  the  vehicle  and  timed 
with  the  registration  process  committed 
to  be  described  in  more  detail  in  the 
July  22,  1994  submittal.  The  authority 
for  enforcing  the  testing  frequency  is 
contained  in  the  revised  Maine  I/M  rule 
expected  to  be  submitted  shortly.  Short 
waiting  times  and  short  driving 
distances  relating  to  network  design  are 
addressed  in  the  contract  between  the 
State  and  its  contractor,  and  in  the 
Maine  rules.  The  contract  requires  an 
average  waiting  time  of  15  minutes  per 
test  and  inspection  facihty  locations 
which  ensure  that  85%  of  the  vehicle 
population  is  within  a  fifteen  mile  drive 
of  each  facility. 

F.  Vehicle  Coverage 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  detailed  description  of  the 


number  and  types  of  vehicles  to  be 
covered  by  the  program,  and  a  plan  for 
identifying  subject  vehicles,  including 
vehicles  that  are  routinely  operated  in 
the  area  but  may  not  be  registered  in  the 
area.  Also,  the  SIP  must  include  a 
description  of  any  special  exemptions 
which  will  be  granted  by  the  program, 
and  an  estimate  of  the  percentage  and 
number  of  vehicles  granted  such 
exemptions.  Such  exemptions  need  to 
be  accounted  for  in  the  emission 
reduction  analysis.  In  addition,  the  SIP 
needs  to  include  the  Jegal  authority 
necessary  to  implement  and  enforce  the 
vehicle  coverage  requirement. 

Maine's  I/M  program  covers  all  1968 
and  newer  model  year  gasoline  powered 
light-duty  vehicles  and  light-duty  and 
heavy-duty  trucks,  registered,  or 
required  to  be  registered,  within  the 
nonattainment  areas  (only  the  testing  of 
1981  and  newer  vehicles  is  considered 
in  evaluating  whether  the  enhanced 
performance  standard  is  met).  Vehicles 
will  be  identified  through  the  State 
Department  of  Transportation  vehicle 
registration  database.  Special  classes, 
which  are  exempt  from  the  emission 
testing  program,  include  vehicles 
weighing  more  than  10,000  pounds 
(GVWR),  street  rods,  stock  race  cars,  and 
motorcycles.  Based  on  information 
provided  by  the  State,  EPA  believes 
such  exemptions  will  not  prevent  the 
program  from  achieving  the 
performance  standard.'Additional  detail 
supporting  this  conclusion  will  be 
submitted  by  the  state,  no  later  than  July 
22,  1994.  Legal  authority  for  the  vehicle 
coverage  requirement  is  contained  in 
the  Maine  I/M  rule  arid  the  July  1993 
authorizing  legislation.  The  revised 
rules  committed  to  be  submitted  by 
MainebyJuly  22,  1994  will  include  a 
low-mileage  waiver  (LMW)  which 
exempts  vehicles  driven  less  than  5000 
miles  per  year.  The  authorizing 
legislation  requires  the  LMW  and  also 
requires  that  the  DEP  prepare  a  report 
on  its  effect  on  Maine's  ability  to  meet 
the  performance  standard.  The  May  25, 
1994  letter  from  the  DEP  commits  to 
provide  the  legislature  with  this 
information  by  January  31,  1995.  and  to 
secure  revised  legislation  if  the  data 
shows  that  Maine  cannot  achieve  the 
performance  standard  required  by  EPA's 
I/M  rule.  If  necessary,  the  DEP  also 
commits  to  revising  its  regulation  by 
June  1, 1995,  to  hold  a  public  hearing 
on  necessary  regulatory  changes,  and  to 
submit  to  EPA  a  revised  SIP  submittal 
removing  the  LMW  by  September  1, 
1995.  At  present,  there  is  inadequate 
information  for  EPA  to  determine  how 
this  waiver  will  affect  the  performance 
standard.  For  this  reason,  EPA  proposes 
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number  and  types  of  vehicles  to  be 
covered  by  the  program,  and  a  plan  for 
identifying  subject  vehicles,  including 
vehicles  that  are  routinely  operated  in 
the  area  but  may  not  be  registered  in  the 
area.  Also,  the  SIP  must  include  a 
description  of  any  special  exemptions 
which  will  be  granted  by  the  program, 
and  an  estimate  of  the  percentage  and 
number  of  vehicles  granted  such 
exemptions.  Such  exemptions  need  to 
be  accounted  for  in  the  emission 
reduction  analysis.  In  addition,  the  SIP 
needs  to  include  the  Jegal  authority 
necessary  to  implement  and  enforce  the 
vehicle  coverage  requirement. 

Maine's  I/M  program  covers  all  1968 
and  newer  model  year  gasoline  powered 
-  light-duty  vehicles  and  light-duty  and 
heavy-duty  trucks,  registered,  or 
required  to  be  registered,  within  the 
nonattainment  areas  (only  the  testing  of 
1981  and  newer  vehicles  is  considered 
■  in  evaluating  whether  the  enhanced 
performance  standard  is  met).  Vehicles 
will  be  identified  through  the  State 
Department  of  Transportation  vehicle 
registration  database.  Special  classes, 
which  are  exempt  from  the  emission 
testing  program,  include  vehicles 
weighing  more  than  10.000  pounds 
(GVVVR).  street  rods,  stock  race  cars,  and 
motorcycles.  Based  on  information 
provided  by  the  State,  EPA  believes 
such  exemptions  will  not  prevent  the 
program  from  achieving  the 
performance  standard.  Additional  detail 
supporting  this  conclusion  will  be 
submitted  by  the  state,  no  later  than  July 
22,  1994.  Legal  authority  for  the  vehicle 
coverage  requirement  is  contained  in 
the  Maine  I/M  rule  arid  the  July  1993 
authorizing  legislation.  The  revised 
rules  committed  to  be  submitted  by 
Maine  by  July  22,  1994  will  include  a 
low-mileage  waiver  (LMW)  which 
exempts  vehicles  driven  less  than  5000 
miles  per  year.  The  authorizing 
legislation  requires  the  LMW  and  also 
requires  that  the  DEP  prepare  a  report 
on  its  effect  on  Maine's  ability  to  meet 
the  performance  standard.  The  May  25. 
1994  letter  from  the  DEP  commits  to 
provide  the  legislature  with  this 
information  by  January  31,  1995.  and  to 
secure  revised  legislation  if  the  data 
shows  that  Maine  cannot  achieve  the 
performance  standard  required  by  EPA's 
I/M  rule.  If  necessary,  the  DEP  also 
commits  to  revising  its  regulation  by 
June  1, 1995,  to  hold  a  public  hearing 
on  necessary  regulatory  changes,  and  to 
submit  to  EPA  a  revised  SIP  submittal 
removing  the  LMW  by  September  1, 
1995.  At  present,  there  is  inadequate 
information  for  EPA  to  determine  how 
this  waiver  will  affect  the  performance 
standard.  For  this  reason,  EPA  proposes 


to  conditionally  approve  the  submission 
based  on  the  DEP's  commitments. 
Failure  to  meet  any  of  these  dates  will 
resuh  in  EPA  disapproval  of  this  action, 
unless  the  EPA  Regional  Administrator 
approves^  later  date  in  writing  no  later 
than  the  date  of  the  milestone.  In  no 
circumstances  will  the  September  1, 
1995  date  for  final  submittal  be  revised. 

G.  Test  Procedures  and  Standards 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  each  test 
procedure  used.  The  SIP  also  must 
include  themle,  ordinance  or  law 
describing  and  establishing  the  test 
procedures. 

The  Maine  I/M  SIP  revision  obligates 
the  State  to  perform  transient  exhaust 
emission  testing  using  the  IM240 
driving  cycle.  In  addition,  the  State  of 
Maine  has  stated  that  it  will  follow 
procedures  in  accordance  with  EPA's 
guidance  document  entitled,  "High- 
Tech  I/M  Test  Procedures,  Emission 
Standards,  Quality  Control 
Requirements,  and  Equipment 
Specificat4ons"  (Technical  Guidance). 
The  State  will  be  requiring  IM240  tests 
on  1968  and  later  model  year  vehicles 
in  the  area.  This  model  year  coverage 
complies  with  EPA's  I/M  regulation.  In 
addition,  the  State  of  Maine  will. require 
evaporative  emission  testing  of  the  fuel 
system's  integrity  and  functionality  for 
^at  least  1981  and  newer  vehicles,  the 
test  procedures  are  set  forth  with 
specificity  in  the  I/M  Request  For 
Proposal  (RFP)  which  the  Maine  I/M 
contractor  is  required  to  abide  by.  Maine 
committed  to  amending  these 
procedures  to  ensure  that  the  latest  EPA 
procedures  will  be  used  in  the  program. 

H:  Test  Equipment 

Under  EPA's  I/M  rule,  the  SIP  must 
include  written  technical  specifications 
for  all  test  equipment  used  in  the 
program  and  address  each  of  the 
requirements  set  forth  at  40  CFR  51.358. 
The  specifications  must  describe  the 
emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria 
and  procedures. 

By  its  May  26,  1994  letter,  Maine 
guarantees  to  supplement  its  I/M  SIP 
revision  by  or  before  July  22, 1994  so 
that  the  Maine  I/M  SIP  revision  requires 
the  State  to.use  the  current  written 
equipment  specifications  contained  in 
EPA's  IM240  Guidance  and  the 
appendices  of  EPA's  I/M  rule.  The 
Maine  SIP,  May  26, 1994  letter,  and 
request  for  proposal  address  the 
requirements  in  40  CFR  51.358  and 
include  descriptions  of  performance 
features  and  functional  characteristics  of 
the  computerized  test  systems.  The 


necessary  test  equipment,  required 
features,  and  acceptance  testing  criteria 
are  mandated  by  the  RFP  and  contract. 

/.  Quality  Control 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  quality  control 
and  recordkeeping  procedures.  The  SIP 
also  must  include  the  procedures 
manual,  rule,  and  ordinance  or  law 
describing  and  establishing  quality 
control  procedures  and  requirements. 

The  Maine  I/M  SIP  narrative  and  RFP 
and  contract  contain  descriptions  and 
requirements  establishing  the  quality 
control  procedures  in  accordance  with 
the  federal  I/M  rule.  As  stated  in  the 
Maine  DEP's  May  26, 1994  letter,  these 
procedures  will  be  detailed  in  the 
revised  SIP  submittal,  and  will  be 
consistent  with  EPA  guidance.  These 
requirements  will  help  ensure  that 
equipment  calibrations  are  proper'y 
performed  and  recorded  and  thd".  t!;e 
necessary  compliance  document 
security  is  maintained.  The  Maine  SIP 
will  obligate  the  State  to  comply  with 
all  specifications  for  quality  control  set 
forth  in  Section  51.359  and  Appendix  A 
of  the  federal  I/M  rule,  and  EPA's 
technical  guidance. 

/.  Waivers  and  Compliance  via 
Diagnostic  Inspection 

Under  EPA's  I/M  rule  the  SIP  must 
include  a  maximum  waiver  rate 
expressed-as  a  percentage  of  initially 
failed  vehicles.  This  waiver  rate  is  used 
for  estimating  emission  reduction 
benefits  in  the  modeling  analysis. 
Corrective  action  must  be  taken  if  the 
waiver  rate  exceeds  that  estimated  in 
the  SIP,  or  the  state  must  revise  the  SIP 
and  claim  emission  reductions 
accordingly.  The  SIP  also  must  describe 
the  waiver  criteria  and  procedures, 
including  cost  limits,  quality  assurance 
methods  and  measures,  and 
administration.  Lastly,  the  SIP  must 
include  the  necessary  legal  authority. 
ordinance(s),  or  rules  to  issue  waivers.  - 
set  and  adjust  cost  limits  as  required, 
and  carry  out  any  other  functions 
necessary  to  administer  the  waiver 
system,  including  enforcement  of  the 
waiver  provisions. 

Cost  limits  for  the  minimum 
expenditure  waivers  must  be  in 
accordance  with  the  CAA  and  federal  1/ 
M  rule.  Expenditures  for  repairs  of  at 
least  $450.  adjusted  annually  for  the 
consumer  price  index  (CPI).  must  be 
spent  in  order  to  qualify  for  a  waivefr  in 
the  enhanced  I/M  program,  Maine  has 
demonstrated  that  it  can  meet  the 
enhanced  I/M  performance  standard 
testing  only  1981  and  newer  vehicles.  In 
addition.  Maine  is  requiring  I/M  on 
vehicles  as  old  as  1968  model  vear. 
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These  vehicles  wil  not  be  included  a;; 
part  of  the  "enhanqed  1/M"  program, 
despite  being  subjebt  to  the  same  type 
of  emission  testing.  The  testing  of  these 
additional  vehicles  will  achieve 
additional  emissioii  reductions  which 
will  be  used,  in  paA,  as  a  means  of 
achieving  additional  emission 
reductions  requirea  for  RFP,  and 
anticipated  by  Maine  to  be  necessary  for 
attainment.  Accordingly,  these  older 
vehicles  will  be  subject  to  a  lower 


waiver  expenditure 


CPl,  prior  to  receiv  ng  a  waiver. 

The  Maine  progr  im  includes  a  waiver 
rate  of  3%  of  initial  ly  failed  vehicles  in 
the  area.  These  wai  ver  rates  are  used  in 
the  modeling  demo  nstration.  The  DEP 
has  stated  in  the  Mi  ly  26, 1994  letter. 


and  will  include  in 


if  the  waiver  rates  i  re  higher  than 
estimated  'is  detem  lined  by  its  program 
reports,  the  State  w  ill  take  corrective 
action  to  address  ti^  e  deficiency.  The 
SIP  describes  the  tl  ree  types  of  waivers 
the  State  will  allow  including:  a 
minimum  expendil  ure.  a  time 
extension,  and  a  on  e-time  hardship 
waiver  provisions.  Fhese  issues  are 
dealt  with  in  a  mar  ner  consistent  with 
the  federal  I/M  rule .  The  proper  criteria. 


procediu^s,  quality 


administration  rega  rding  the  issuance  of 


waivers,  consistent 
will  be  ensured  by 
contractors  and  are 
detailed  in  the  SIP 
to  be  submitted  by 


K.  Motorist  ComplU  \nce  Enforcement 


Under  EP A  "s  I/M 


vehicles,  rental  car 


of  subject  vehicles. 


of  $125.  adjusted  for 


the  revised  SIP,  that 


assurance  and 


with  EPA's  I/M  rule, 
he  DEP  and  its 
committed  to  be 
larrative,  promised 
uly  22.  1994. 


rule,  the  SIP  must 


provide  informal  io  i  concerning 
motorist  enforcement,  including:  (1)  A 
description  of  the  t  dsting  compliance 
mechanism  if  it  wi  I  continue  to  be  used 
for  this  program,  ar  d  the  demonstration 
that  it  is  as  effectiv(  i  or  more  effective 
than  registration-d«  nial  enforcement;  (2) 
an  identification  of  the  agencies 
responsible  for  per  orming  each  of  the 
applicable  activitie  >  in  this  section;  (3) 
a  description  of.  an  i  accounting  for,  all 
classes  of  exempt  vehicles;  and  (4)  a 
description  of  the  p  Ian  for  testing  fleet 


Fleets,  leased 


vehicles,  and  any  o  ;her  special  cias.se$ 


such  OS  those 


operated  (but  not  n  scessarily  registered) 
in  the  program  ares .  Also,  the  SIP  must 
include  a  determini  ttion  of  the  current 
compliance  rate  bai  ed  on  a  study  of  the 
system  including  an  estimate  of 
comphance  losses  f  ue  to  loopholes. 


counterfeiting,  and 
vehicles.  Estimates 


unregistered 
of  the  effect  of 


closing  such  loopholes  and  otherwise 
improving  the  enforcement  mechanism 
must  be  supported  With  detailed 
analyses,  in  odditidn,  the  SIP  needs  to 


include  the  legal  authority  to  implement 
and  enforce  the  program.  Lastly,  the  SIP 
must  include  a  commitment  to  an 
enforcement  level  and  minimum 
compliance  level  used  for  modeling 
purposes  and  to  be  maintained,  at  a 
minimum,  in  practice. 

The  State  of  Maine  has  chosen  to  use 
a  program  of  registration  suspension 
whereby  subsequent  registration  is 
denied  to  anyone  who  fails  to  meet 
emission  testing  requirements.  The 
motorist  compliance  enforcement 
program  will  be  implemented  primarily 
by  the  Maine  Bureau  of  Motor  Vehicles 
(BMV).  The  enforcement  strategy  is 
described  in  Maine's  May  26,  1994 
letter,  and  more  detail  will  be  provided 
in  the  revised  SIP.  The  enforcement 
strategy  is  designed  to  ensure  a  90 
percent  compliance  rate  for  all  vehicles 
within  4  months  of  the  compliance 
deadline.  As  described  in  the  May  26. 
1994  letter,  this  will  be  accomplished  by 
a  computer  matching  program  that  will 
identify  registered  vehicles  tested  prior 
to  registration,  as  well  as  those  receiving 
their  emission  inspection  within  a 
specified  period  after  registering.  Those 
not  receiving  the  emissions  test  will  be 
notified  of  such  failure,  and  put  on 
notice  that  their  registration  will  be 
su.spended  if  they  do  not  comply.  Those 
that  still  fail  to  comply  will  either 
receive  a  summons  to  appear  in  court, 
or  be  subject  to  confiscation  of  their 
license  plate  by  BMV  personnel  who 
would  physically  remove  the  plate  from 
the  vehicle.  In  addition,  the  Maine 
legislation  authorizing  I/M  provides  that 
vehicles  operating  with  a  suspended 
registration  must  be  fined  at  least  $450. 

The  only  classes  of  vehicles  exempt 
from  this  program  are  described  above 
under  vehicle  coverage.  Fleet  vehicles, 
rental  car  fleets,  and  leased  vehicles  will 
be  required  to  meet  the  same  program 
requirements  as  all  other  vehicles  that 
receive  annual  registration.  Compliance 
rates  with  the  new  program  are 
estimated  at  96%.  The  May  26,  1994 
letter,  and  the  anticipated  revised  SIP. 
commit  to  revise  the  I/M  SIP  if  Maine 
fails  to  meet  the  96%  compliance  rate. 
The  legal  authority  to  implement  and 
enforce  the  program  are  included  in  the 
Maine  State  law  and  in  DEP  and  BMV 
rules  to  be  supplied  by  July  22. 1994. 

L  Motorist  Compliance  Enforcement 
Program  Oversight 

Under  EPA's  I/M  rule,  the  SEP  must 
include  a  description  of  enforcement 
program  oversight  and  information 
management  activities. 

The  Maine  I/M  SIP  revision  provides 
for  regular  auditing  of  its  enforcement 
program  and  adherence  to  effective 
management  practices,  including 


adjustments  to  improve  the  program 
when  necessary.  According  to  the  May 
26. 1994  letter  from  the  DEP.  these 
program  oversight  and  information 
management  activities  will  be  described 
in  the  July  22. 1994  SIP  narrative,  be 
consistent  with  the  I/M  rule,  and 
include:  establishing  written  procedures 
for  personnel  engaged  in  I/M  document 
handling  and  processing,  supporting  an 
on-line  telecommunications  networic  for 
the  State's  oversight  and  management 
requirements,  and  establishing  an  I/M 
database  to  compare  to  the  registration 
database  for  purposes  of  to  determining 
program  effectiveness. 

M.  Quality  Assurance 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  the  quality 
assurance  program,  and  written 
procedure  manuals  covering  both  overt 
and  covert  performance  audits,  record 
audits,  and  equipment  audits. 

The  May  26, 1994  letter  from  Maine 
includes  a  description  of  the  quality 
assurance  program,  and  a  pledge  to 
provide  more  detail,  consistent  with 
EPA's  I/M  rule,  in  the  revised  SIP 
submittal  expected  on  or  before  July  22, 
1994.  According  to  that  letter,  the 
program  will  include  operation  and 
progress  reports  and  overt  and  covert 
audits  of  all  emission  inspectors  and 
emission  inspection  facilities  to  be 
conducted  by  the  DEP.  Written 
procedures  and  techniques  for  overt  and 
covert  performance,  record,  and 
equipment  audits  will  be  provided  to 
auditors  and  updated  as  needed.  The 
July  22, 1994  submission  will  also 
include  a  commitment  to  a  minimum 
level  of  activity  for  overt  and  covert 
audits,  as  required  by  the  federal  I/M 
rule. 

N.  Enforcement  Against  Contractors, 
Stations  and  Inspectors 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  penalty  schedule  and  legal 
authority  for  establishing  and  imposing 
penalties,  civil  fines;  station  and 
inspector,  license  suspension,  and 
revocations.  In  the  case  of  state 
constitutional  impediments  precluding 
immediate  authority  to  suspend 
licenses,  the  state  Attorney  General 
shall  furnish  an  official  opinion  within 
the  SIP  explaining  the  constitutional 
impediment  as  well  as  relevant  case 
law.  The  SIP  also  must  describe  the 
administrative  and  judicial  procedures 
and  responsibilities  relevant  to  the 
enforcement  process,  including  the 
agendes,  courts,  and  jurisdictions 
involved;  personnel  to  prosecute  and 
adjudicate  cases;  and  other  aspects  of 
the  enforcement  of  the  program 
requirements,  the  resources  to  be 


allocated  to  the  enforcement  function, 
and  the  source  of  those  funds.  In  states 
that  are  without  immediate  suspension 
authority,  the  SIP  must  demonstrate  that 
sufficient  resources,  personnel,  and 
systems  are  in  place  to  meet  the  three- 
day  case  management  requirement  for 
violations  that  directly  affect  emission 
reductions. 

The  Maine  I/M  SIP  revision  includes 
specific  penalties  in  its  enforcement 
against  contractors,  stations  and 
inspectors  in  accordance  with  the 
federal  I/M  rule.  Based  on  its  May  26, 
1994  letter,  Maine  intends  to  revise  its 
SIP  submittal  by  July  22.  1994,  to 
include  the  State's  enforcement 
procedures  that  can  be  pursued  through 
contractual  or  regulatory  action.  The 
DEP  also  will  address  the  authority  to 
immediately  suspend  a  station  inspector 
for  violations  that  directly  affect 
emission  reduction  benefits.  Authority 
for  establishing  and  imposing  penalties, 
civil  fines,  license  suspension,  and 
revocations  are  contained  in  the 
awarded  contract.  The  DEP  is  planning 
to  assign  employees  to  covert  and  overt 
auditing  and  commit  additional 
resources  required  for  enforcement 
oversight  provided  by  the  contractor. 
These  audits  and  oversight  functions 
will  be  funded  by  the  inspection  fee. 
Final  approval  of  the  SIP  will  be 
dependent  upon  this  information  being 
submitted  consistent  with  EPA's  I/M 
rule. 

O.  Data  Analysis  and  Reporting 

Under  EPA's  I/M  rule,  the  SIP  must 
describe  the  types  of  data  to  be 
collected. 

The  Maine  I/M  SIP  provides  for 
collecting  test  data  to  link  specific  test 
results  to  specific  vehicles,  I/M  program 
registrants,  test  sites,  and  inspectors. 
The  SIP  lists  the  specific  types  of  test 
data  and  quality  control  data  which  will 
be  collected.  As  outlined  above  and 
described  in  the  May  26, 1994  letter,  the 
data  will  be  used  to  generate  reports 
concerning  test  data,  quality  assurance, 
quality  control,  enforcement,  as  well  as 
necessary  changes  and  identified 
weaknesses  in  the  program.  The  state 
has  also  committed  to  collecting  all  data 
necessary  for  the  quality  assurance  and 
enforcement  reports.  These  reports  will 
be  described  in  more  detail  in  the 
revised  SIP  submittal  expected  on  or 
before  July  22. 1994.  Final  approval  of 
the  SIP  will  be  dependent  upon  this 
information  being  subinitted  consistent 
with  EPA's  I/M  rule. 

P.  Inspector  Training  and  Licensing  or 
Certification 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  the  training 
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allocated  to  the  enforcement  function, 
and  the  source  of  those  funds.  In  states 
that  are  without  immediate  suspension 
authority,  the  SIP  must  demonstrate  that 
sufficient  resources,  personnel,  and 
systems  are  in  place  to  meet  the  three- 
day  case  management  requirement  for 
violations  that  directly  affect  emission 
reductions. 

The  Maine  I/M  SIP  revision  includes 
specific  penalties  in  its  enforcement 
against  contractors,  stations  and 
inspectors  in  accordance  with  the 
federal  I/M  rule.  Based  on  its  May  26, 
1994  letter,  Maine  intends  to  revise  its 
SIP  submittal  by  July  22, 1994,  to 
include  the  State's  enforcement 
procedures  that  can  be  pursued  through 
contractual  or  regulatory  action.  The 
DEP  also  will  address  the  authority  to 
immediately  suspend  a  station  inspector 
for  violations  that  directly  affect 
emission  reduction  benefits.  Authority 
for  estabhshing  and  imposing  penalties, 
civil  fines,  license  suspension,  and 
revocations  are  contained  in  the 
awarded  contract.  The  DEP  is  planning 
to  assign  employees  to  covert  and  overt 
auditing  and  commit  additional 
resources  required  for  enforcement 
oversight  provided  by  the  contractor. 
These  audits  and  oversight  functions 
will  be  funded  by  the  inspection  fee. 
Final  approval  of  the  SIP  will  be 
dependent  upon  this  information  being 
submitted  consistent  with  EPA's  I/M 
rule. 

O.  Data  Analysis  and  Reporting 

Under  EPA's  I/M  rule,  the  SIP  must 
describe  the  types  of  data  to  be 
collected. 

The  Maine  I/M  SIP  provides  for 
coltecting  test  data  to  link  specific  test 
results  to  specific  vehicles,  I/M  program 
registrants,  test  sites,  and  inspectors. 
The  SIP  lists  the  specific  types  of  test 
data  and  quality  control  data  which  will 
be  collected.  As  outlined  above  and 
described  in  the  May  26, 1994  letter,  the 
data  will  be  used  to  generate  reports 
concerning  test  data,  quality  assurance, 
quality  control,  enforcement,  as  well  as 
necessary  changes  and  identified 
weaknesses  in  the  program.  The  state 
has  also  committed  to  collecting  all  data 
necessary  for  the  quality  assurance  and 
enforcement  reports.  These  reports  will 
be  described  in  more  detail  in  the 
revised  SIP  submittal  expected  on  or 
before  July  22, 1994.  Final  approval  of 
the  SIP  will  be  dependent  upon  this 
information  being  subinitted  consistent 
with  EPA's  I/M  rule. 

P.  Inspector  Training  and  Licensing  or 
Certification 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  the  training 


program,  the  written  and  hands-on  tests, 
and  the  licensing  or  certification 
process. 

The  May  26, 1994  letter  from  the  DEP 
provides  some  detail  on  the  inspector 
training  program.  The  Maine  revised  1/ 
M  SEP  will  provide  for  implementation 
of  training,  certification,  and  refresher 
programs  for  emission  inspectors.  The 
revised  SIP  will  describe  this  program 
and  curriculum  including  written  and 
hands-on  testing  at  least  once  every  two 
years.  All  inspectors  will  be  required  to 
be  certified  to  inspect  vehicles  in  the 
Maine  I/M  program. 

Q.  Improving  Repair  Effectiveness 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  the  technical 
assistance  program  to  be  implemented, 
a  description  of  the  procedures  and 
criteria  to  be  used  in  meeting  the 
performance  monitoring  requirements  of 
this  section  for  enhanced  I/M  progranis, 
and  a  description  of  the  repair 
technician  training  resources  available 
in  the  community. 

In  the  May  26, 1994  letter,  Maine 
commits  to  providing  additional  detail 
and  a  description  of  the  technical 
assistance,  performance  monitoring  and 
repair  technician  training  programs  to 
be  implemented.  The  SIP  revision 
provides  for  regularly  informing  repair 
facilities  about  changes  to  the 
inspection  program,  training  course 
schedules,  common  problems,  and 
potential  solutions  for  particular  engine 
families,  diagnostic  tips,  repairs,  and 
other  assistance  issues.  As  described  in 
the  May  26,  1994  letter,  the  DEP  will 
also  ensure  that  a  repair  technician 
hotline  will  be  available  for  repair 
technicians,  and  issued  a  request  for 
proposals  to  serve  this  purpose. 
Performance  monitoring  statistics  of 
repair  facilities  will  be  provided  to 
motorists  whose  vehicles  fail  the  I/M 
tests  in  enhanced  I/M  areas.  The  State 
has  committed  to  ensure  that  adequate 
repair  technician  training  exists  by 
establishing  training  courses  at 
technical  schools  in  the  area,  and  has 
secured  necessary  handing  under  the 
Infermodal  Surface  Transportation 
Efficiency  Act.  Further,  the  MayL26. 
1994  letter  states  that  the  revised  SIP 
will  include  a  detailed  public 
information  and  consumer  protection 
plan  consistent  with  the  requirements  of 
EPA's  I/M  at  section  51.368. 

R.  Compliance  With  Recall  Notices 

Under  EPA's  I/M  rule,  the  SIP  must 
describe,  for  enhanced  I/M  programs,  ~ 
the  procedures  used  to  incorporate  the 
vehicle  recall  lists  provided  into  the 
inspection  or  registration  database,  the 
quality  control  methods  used  to  insure 


that  recall  repairs  are  properly 
documented  and  tracked,  and  the 
method  (inspection  failure  or 
registration  denial)  used  to  enforce  the 
recall  requirements. 

The  revised  Maine  I/M  SIP  will 
ensure  that  vehicles  subject  to  enhanced 
I/M  programs,  that  are  included  in 
either  a  voluntary  emission  recall  or  a 
remedial  plan  determination  pursuant 
to  the  CAA,  have  had  the  appropriate 
repairs  made  prior  to  the  inspection. 
The  contractor  will  identify  vehicles 
that  have  not  completed  recall  repairs 
by  electronic  means.  Motorists  with 
unresolved  recall  notices  will  be 
required  to  show  proof  of  compliance  or 
will  be  denied  the  opportunity  U  r 
inspection.  The  rules  recently  revised 
by  Maine  address  this  issue,  and  will  be 
submitted  on  or  before  July  22,  1994. 
These  rules  have  undergone  public 
comment  at  the  State  level,  and  are 
being  adopted. 

S.  On-Road  Testing 

Under  the  Act  and  EPA's  I/M  rule,  the 
SIP  must  include  a  detailed  description 
of  the  on-road  testing  program  required 
in  enhanced  I/M  areas,  including  the 
types  of  testing,  test  limits  and  criteria, 
the  number  of  vehicles  (the  percentage 
of  the  fieet)  to  be  tested,  the  number  of 
employees  to  be  dedicated  to  the  on- 
road  testing  effort,  the  methods  for 
collecting,  analyzing,  utilizing,  and 
reporting  the  results  of  on-road  testing 
and,  the  portion  of  the  program  budget 
to  be  dedicated  to  on-road  testing.  Also, 
the  SIP  must  include  the  legal  authority 
necessary  to  implement  the  on-road 
testing  program,  including  the  authority 
to  enforce  off-cycle  inspection  and 
repair  requirements.  In  addition, 
emission  reduction  credit  for  on-road 
testing  programs  can  only  be  granted  for 
a  program  designed  to  obtain  significant 
emission  reductions  over  and  above 
those  predicted  to  be  achieved  by  other 
aspects  of  the  I/M  program.  The  SIP 
needs  to  include  technical  support  for 
the  claimed  additional  emission 
reductions. 

Maine  has  stated  that  in  the  revised  1/ 
M  SIP  to  be  submitted  by  July  22, 1994, 
it  will  include  a  detailed  description  of 
its  on-road  testing  program.  The  testing 
program  will  include  0.5%  of  the 
subject  vehicles.  Vehicles  with  emission 
readings  measured  by  remote  sensing 
devices  exceeding  limits  defined  in  the 
revised  rules  will  be  required  to  obtain 
an  out-of-cycle  inspection  at  a  vehicle 
emission  inspection  facility.  This 
program  will  be  staffed  by  a  State 
contractor  and  overseen  by  the  DEP. 
Data  collection  and  reporting  will  be 
done  using  the  general  record-keeping 
and  reporting  provisions  of  the  1/M 
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program.  The  lega 
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office  lifted  above. 


authority  for  this 


program  is  contain  sd  in  the  Maine  I/M 
rule  and  the  autho:  izing  legislation.  The 
State  did  not  inclu  ie  additional 
■  modeling  credit  fo;  this  portion  of  the 
program  in  the  mo  ieling  demonstrating 
that  EPA's  perform  ance  standard  was 
met. 

T.  Concluding  Stat  iment 

A  more  detailed  malysis  of  the  State's 
submittal  and  how  it  meets  the  federal 
requirements  is  coi  itained  in  the  EPA's 
technical  support  (  ocument  prepared 
for  this  action.  The  TSD  is  available 
from  the  EPA  New  England  Regional 


The  criteria  used  to 


review  ihe  submitt  !d  SIP  revisioo  are 
ba.sed  on  the  requii  ements  set  forth  in 
Section  182  of  the  i  lAA  and  in  the 
federal  1/M  regulations.  Based  on  these 
requirements,  EPA  developed  a  detailed 
I/M  approvability  qhecklist  to  be  used 


ine  if  I/M  programs 
ts  of  the  CAA  and 
The  checklist  .states 
ents,  referenced  by 
hether  or  not  the 
ts  soch 

here  in  the  Maine 
uirements  are  met. 
and  the  federal 
led  the  basis  for 


nationally  to  deteri 
meet  the  requirem 
the  federal  I/M  ml 
the  federal  require 
section  of  the  rule, 
Maine  program  m 
requirements,  and 
SIP  submittal  the 
This  checklist,  the 
I/M  regulation  fo 
EPA's  technical  review.  EPA  has 
reviewed  the  Main^  I/M  SIP  revision 
submitted  to  the  EI|A  using  the  criteria 
stated  above.  The  ^taine  regulations  and 
accompanying  materials  contained  in 
the  SIP.  as  well  as  me  May  26,  1994 
commitment  letter  irom  the  State  to 
provide  revised  rul  js  and  a  more 
detailed  descriptioi  i  of  the  I/M  program 
fulfilling  the  outstanding  requirements 
of  the  federal  I/M  rde  by  July  22,  1994, 
represent  an  acceptable  plan  to  comply 
with  the  I/M  requir  iments  and  meet  all 
the  criteria  require<  for  EPA  to 
conditionally  appn  ve  the  SIP. 

rV.  Maine  LiVf  Com  [nittal  SIP 

On  September  27 ,  1993,  (58  FR  50304) 
EPA  proposed  cone  itional  approval  of 
the  Maine  I/M  com  nittal  SIP  which  was 
submitted  on  Decei  iber  11, 1992. 
including  a  schedu  e  of  implementation 
for  the  program.  At  that  time,  EPA 
believed  that  condi  ional  approvals 
were  appropriate  fc  r  I/M  SIPs  because 
the  States  could  not  be  expecied  to 
be^in  developing  ai  i  I/M  program 
meeting  the  require  ments  of  the  CAA 
and  the  I/M  rcgulat  ons  until  the  1/M 
regulations  were  adopted  as  a  final  rule 


which  occiured  on 


November  5.  1992. 


In  a  letter  dated  Oci  ober  21, 1993,  the 
Natural  Resource  D  jfense  Counsel 
(NRDC)  commentec  on  the  proposed 
approval  of  the  corrmittal  SIP  arguing 
that  States  should  li  ave  submitted  full  1/ 


M  SIPs  by  November  15, 1992.  In 
addition,  in  a  Court  order  dated  May  6, 

1994.  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  concluded,  as  a  result  of  an 
NRDC  lawsuit  concerning  I/M,  that 
EPA's  acceptance  of  I/M  committal  SIPs 
was  contrary  to  law  and  improperly 
delayed  SIP  submissions  beyond  the 
statutory  deadlines.  Further,  the  Court 
directed  EPA  to  review  and  either 
approve  or  disapprove  by  no  later  than 
September  15,  1994  all  I/M  SIPs  already 
received.  As  a  result  of  that  court  order, 
EPA  is  taking  this  action  to  propose 
conditional  approval  of  the  Maine  SIP 
submitted  on  November  1,  1993  and  on 
May  26.  1994,  and  will  not  be  taking 
further  action  on  the  "committal"  UM 
SIP  submitted  by  the  State  of  Maine  on 
December  11, 1992.  In  the  alternative, 
EPA  is  proposing  disapproval  if  the  July 
22,  1994  submittal  is  deficient  or  not 
made. 

Proposed  Action 

EPA  is  proposing  to  conditionally 
approve  the  Maine  I/M  program  initially 
submitted  by  the  State,  on  November  1, 
1993,  in  consideration  of  Maine's  May 
26,  1994  letter  caHing  for  a  revised  SIP 
submittal  by  July  22. 1994.  EPA's 
proposed  conditional  approval  of  the 
Maine  I/M  program  is  subject  to  Maine's 
fulfillment  of  the  specific  conditions 
outlined  in  this  notice.  This  action  also 
proposes,  in  the  alternative,  to 
disapprove  the  Maine  I/M  SIP  revision 
if  Maine  does  not  adequately  address 
the  issues  articulated  in  this  notice  by 
July  22.  1994. 

Pursuant  to  section  110(k)(4)  of  the 
CAA,  EPA  proposes  conditional 
approval  of  Maine's  submission  based 
on  the  commitments  of  the  DEP. 
Specifically,  by  January  31, 1995  the 
DEP  will  submit  a  report  outlining  the 
effect  of  the  "low  mileage"  waiver  to  the 
legislature;  by  June  1, 1995,  if  necessary, 
to  hold  a  public  bearing  on  revised 
regulation  changes;  and  by  September  1, 

1995,  if  necessary,  to  submit  a  revised 
SIP  revision  removing  the  "low 
mileage"  waiver  from  the  regulations. 
Section  110(k)(4)  provides  that,  if  a  state 
fails  to  comply  with  its  commitment, 
such  conditional  approval  will  become 
a  disapproval. 

Failure  to  meet  any  of  these  dates  will 
result  in  EPA  disapproval  of  this  action, 
unless  the  EPA  Regional  Administrator 
approves  a  later  date  in  writing  no  later 
than  the  date  of  the  milestone.  In  no 
circumstances  will  the  September  1, 
1995  date  for  final  submittal  be  revised. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impad  on  a 


substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  EPA  requests  comments  on  this 
proposal  including  the  EPA's  proposal 
to  conditionally  approve  the  I/M  SIP  for 
Maine  as  meeting  the  requirements  of 
the  CAA  and  federal  I/M  rule  and,  in  the 
alternative,  to  disapprove  the  I/M  SIP 
for  Maine.  As  indicated  at  the  outset  of 
this  action,  the  EPA  will  consider  any 
comments  received  by  August  8, 1994, 
and  make  the  TSD  available  upon 
request. 

"This  action  has  been  classified  as  a 
Table  1  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993. 
memorandum  from  Midiael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables. 

Conditional  a[>provals  of  SIP 
submittal  under  Sections  110  and  301 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing  or  has 
committed  to  impose  in  the  future. 
Therefore,  because  the  federal  SIP 
approval  does  not  ini{)ose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  for  a  SIP  approval  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  the  state 
actions.  The  CAA  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  (7n/on  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  96  S.  Ct.  2518  (1976);  42 
U.S.C  Section  7410(a)(2). 

If  EPA  issues  a  final  disapproval  or  if 
the  conditional  approval  is  converted  to 
a  disapproval  under  section  llO(k). 
based  on  the  state's  failure  to  meet  the 
commitment,  it  will  not  affect  any 
existing  state  requirements  applicable  to 
small  entities.  Federal  disapproval  of 
the  state  submittal  does  not  affect  its 
state-enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  federal  requirement; 
Therefore,  EPA  certifies  that  in  the 
event  EPA  disapproves  the  state 
submittal,  this  disapproval  action  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
state  requirements  nor  does  it  substitute 
a  new  federal  requirement. 

It  has  been  detennined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 


12866  and  is  therefore  not  subject  to 
OMB  review. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  Section  110(a)(2)  (A)- 
(K)  and  110(a)(3)  of  the  Clean  Air  Act. 
as  amended,  and  EPA  regulations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
'  pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401 -767  Iq. 

Dated:  lune  12. 1994. 
John  P.  DeVUlars. 
Regional  Administrator.  Region  1. 
jFR  Doc.  94-16599  Filed  7-7-94;  8:45  ami 
BILLING  CODE  6S60~6»-P 


40  CFR  Parts  52  and  81 

[IN15-2-6326B:  FRL-6008-6] 

Approval  and  Promuigation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Indiana 

AGENCY:  Environmental  Prote<:tion 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMlWARY:  The  USEPA  is  proposing  to 
approve  requests  to  redesignate  Indiana 
marginal  ozone  nonattainment  areas  to 
attainment.  The  USEPA  is  also 
proposing  to  approve  accompanying 
maintenance  plans  as  State 
Implementation  Plan  (SIP)  revisions. 
The  redfisignation  requests  and 
maintenance  plans  were  submitted  by 
the  Indiana  Department  of 
Environmental  Management  (IDEM)  for 
the  following  ozone  nonattainment 
areas:  St.  Joseph  and  Elkhart, 
Vanderburgh  and  Marion  Counties.  The 
State  has  met  the  requirements  for 
redesignation  contained  in  the  Clean  Air 
Act,  as  amended  in  1990.  In  the  final 
rules  section  of  this  Federal  Register, 
the  USEPA  is  approving  the  State's 
redesignation  requests  and  the 
supporting  maintenance  plans  without 
prior  proposal  because  USEPA  views 
these  as  noncontroversial  revisions  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approvals  is 
set  forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
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12866  and  is  therefore  not  subject  to 
OMB  review. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  Section  110(a)(2)  (A)- 
(K)  and  110(a)(3)  of  the  Clean  Air  Act. 
as  amended,  and  EPA  regulations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
'  pollution  control.  Carbon  monoxide, 
Hydrocarbons.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401 -767  Iq. 

Dated;  June  12, 1994. 
John  P.  OeVillars. 
Regional  Administrator.  Region  I. 
jFR  Doc.  94-16599  Filed  7-7-94;  8:45  ami 

BILLING  CODE  6560  6>  P 


40  CFR  Parts  52  and  81 

[1N15-2-S326B:  FRL-5008-6] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  is  proposing  to 
approve  requests  to  redesignate  Indiana 
marginal  ozone  nonattainment  areas  to 
attainment.  The  USEPA  is  also 
proposing  to  approve  accompanying 
maintenance  plans  as  State 
Implementation  Plan  (SIP)  revisions. 
The  redesignation  requests  and 
maintenance  plans  were  submitted  by 
the  Indiana  Department  of 
Environmental  Management  (IDEM)  for 
the  following  ozone  nonattainment 
areas:  St.  Joseph  and  Elkhart, 
Vanderburgh  and  Marion  Counties.  The 
State  has  met  the  requirements  for 
redesignation  contained  in  the  Clean  Air 
Act,  as  amended  in  1990.  In  the  final 
rules  section  of  this  Federal  Register, 
the  USEPA  is  approving  the  State's 
redesignation  requests  and  the 
supporting  maintenance  plans  without 
prior  proposal  because  USEPA  views 
these  as  noncontroversial  revisions  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approvals  is 
set  forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 


final  rule  will  be  withdrawn  and  the 
pubUc  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  A  second 
comment  period  on  this  action  will  not 
be  held.  Parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time.  Adverse  comments  received 
concerning  a  specific  geographic  area. 
St.  Joseph  and  Elkhart,  Vanderburgh  or 
Marion  Counties,  will  only  affect  the 
final  rule  as  it  jiertains  to  that  area  and 
only  the  jjortion  of  the  final  rule 
concerning  the  area  receiving  adverse 
comments  will  be  withdrawn. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  August  8, 
1994. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section. 
Regulation  Development  Branch  (AR18- 
J),  U.S.  Environmental  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604. 
Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section.  Regulation  Development 
Branch  (AR18-J).  U.S.  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604.      • 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty.  Environmental  Scientist, 
Regulation  Development  Section. 
Regulation  Development  Branch  (AR18- 
J),  U.S.  Environmental  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604, 
(312)  886-6057. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  June  21,  1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
(FR  Doc.  94-16507  Filed  7-7-94;  8:45  am) 

BILUNG  COOE  6560-60-P 


NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Part  615 

Testimony  and  Production  of  Official 
Records  and  information 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  proposing  to 
establish  procedures  to  be  followed 
when  an  NSF  employee  is  issued  a  court 
demand  or  is  requested  to  provide 
testimony  or  produce  records  in  a  legal 


proceeding.  These  procedures  are 
designed  to  promote  economy  and 
efficiency  in  NSF's  programs  and 
operations,  to  minimize  the  possibility 
of  involving  NSF  in  controversial  issues 
not  related  to  its  functions,  to  maintain 
the  impartiality  of  NSF  among  private 
litigants,  and  to  protect  sensitive, 
confidential  information  and  the 
deliberative  process. 

DATES:  Comments  must  be  received  on 
or  before  August  8.  1994. 

ADDRESSES:  Please  address  comments 
to:  Miriam  Leder.  Assistant  General 
Counsel.  National  Science  Foundation. 
4201  Wilson  Boulevard.  Room  1265. 
Arlington.  Virginia  22230.  (703)  306- 
1060. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miriam  Leder.  Assistant  General 
Counsel.  National  Science  Foundation, 
at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The 
Supreme  Court  has  upheld  the  ability  of 
Federal  agencies  to  establish  procedures 
governing  the  production  of  records  and 
testimony  by  personnel  in  legal 
proceedings  in  which  the  agencies  are 
not  a  party.  United  States  ex  ret.  Touhy 
V.  Ragen,  340  U.S.  462  (1951).  This 
proposed  rule  would  establish  policies 
and  procedures  to  be  followed  when,  in 
a  legal  proceeding,  a  current  or  former 
NSF  employee  is  issued  a  demand  or  is 
requested  to  testify  or  to  produce  NSF 
records  or  other  information  or  materia! 
acquired  by  that  employee  as  part  of  the 
performance  of  his  or  her  official  duties 
or  because  of  his  or  her  official  status. 

This  proposed  rule  would  cover 
testimony  and  the  production  of  records 
only  in  connection  with  legal 
proceedings.  As  a  result,  it  would  not 
apply  to  Congressional  requests  for 
records  or  testimony,  or  to  requests 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552.  It  also  would  not  affect  the 
requirements  of  applicable 
confidentiality  laws,  such  as  the  Privacy 
Act,  5  U.S.C.  552a. 

I  have  determined  that  this  proposed 
rule  is  not  an  economically  significant 
rule  as  that  term  is  defined  in  Executive 
Order  12866. 1  have  also  determined 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
that  term  is  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612, 
because  it  would  affect  only  the  conduct 
of  NSF  activities  and  actions  of  NSF 
personnel.  Pursuant  to  5  U.S.C.  605(b). 
the  rule  is  therefore  exempt  from  the 
initial  and  final  regulatory  fiexibility 
analyses  requirements  of  sections  603 
and  604. 
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For  the  reasons  set 
preamble,  NSF  prop<  ises 
CFR  by  adding  a  nev 
follows: 


PART  615— TESTIMONY  AND 
PRODUCTION  OF  R  ECORDS 


Sec. 

615.1  Purpose. 

615.2  Applicability. 

615.3  Definitions. 

615.4  Lfgal  proceedi 
which  the  United 

615.5  Legal  proceedi 
litigants:  Testimon 
documents. 

615.6  Legal  proceedi 
litigants:  Procedure 
made. 

615.8    Legal  proceed) 
litigants:  Office  of 
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Authority:  42  IJ  S.C. 
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§615.1    Purpose. 

(a)  This  part  sets 
procedures  to  be  foil 
connection  with  a  lej 
NSF  employee  is  iss 
provide  testimony  or 
records  and  informal 

(b)  The  provisions 
intended  to  promote 
efficiency  in  NSF"s  p 
operations;  minimize 
involving  NSF  in  ( 
not  related  to  its  funi 
impartiality  of  NSF 
litigants;  and  protect 
confidential  informr 
deliberative  pro<;ess. 

(c)  This  part  is  not 
does  not  waive  the 
of  the  United  States. 

(d)  This  part  is  i 
provide  guidance  for 
operations  of  NSF,  a 
lo,  and  does  not,  and 
upon  to  create  any  ri 
substantive  or  procoi 
law  by  a  party  agains 


a1 


sc\ 


nten 


§615.2    Applicability. 
This  part  applies  t 
requests  for  factual  oi 
or  for  official  records 
legal  proceedings,  w 
United  States  is  a  par 
does  not  apply  to  (a) 
requests  for  an  NSF 
while  in  leave  status 
events  that  are  in  no 
or  her  official  duties 
of  NSF.  (b)  demands 
for  a  former  NSF  em 
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to  matters  in  which  the  former 
employee  was  not  directly  or  materially 
involved  while  at  NSF,  and  (c) 
Congressional  demands  and  requests  for 
testimony  or  records. 

§615.3    Definitions. 

(a)  Demand.  A  subpoena,  order,  or 
other  demand  of  a  court  or  other 
competent  authority  for  the  production 
of  records  or  for  the  appearance  and 
testimony  of  an  NSF  emplo3'ee,  i.ssued 
in  a  legal  proceeding  between  private 
litigants. 

(b)  Foundation  or  NSF  means  the 
National  Science  Foundation. 

(c)  General  Counsel  means  the 
General  Counsel  of  the  Foundation,  or 
any  person  to  whom  the  General 
Counsel  has  delegated  authority  under 
this  part. 

(d)  Legal  proceeding  means  any 
proceeding  before  a  court  of  law, 
administrative  board  or  commission, 
hearing  officer,  or  other  body 
conducting  a  legal  or  administrative 
proceeding. 

(e)  Official  records  and  information 
means  all  documents  and  material 
which  are  records  of  the  Foundation 
under  the  Freedom  of  Information  Act, 

5  U.S.C.  552;  all  other  records  contained 
in  NSF's  files;  and  all  other  information 
or  material  acquired  by  an  NSF 
employee  in  the  performance  of  his  or 
her  official  duties  or  because  of  his  or 
her  official  status. 

(f)  i\SF  employee  or  employee  means 
any  present  or  former  officer  or 
employee  of  NSF;  any  other  individual 
hired  through  contractual  agreement  by 
or  on  behalf  of  NSF,  or  who  has 
performed  or  is  performing  services 
under  such  an  agreement  for  NSF;  and 
any  individual  who  served  or  is  serving 
on  any  advisory  committee  or  in  anv 
advisory  capacity,  whether  formal  or 
informal. 

(g)  Request  means  any  informal 
request,  by  whatever  method,  for  the 
production  of  official  records  and 
information  or  for  testimony  which  has 
not  been  ordered  by  a  court  or  other 
competent  authority. 

(h)  Testimony  means  any  w  rilten  or 
oral  statement  by  a  witness,  including 
depo.sitions,  an.svvers  to  interrogatories, 
affidavits,  declarations,  and  .statements 
at  a  hearing  or  trial. 

§  61 5.4    Legal  proceedings  before  NSF  or 
In  wt)lch  ihe  United  States  is  a  party. 

In  any  legal  proceeding  before  NSF  or 
to  which  the  United  States  is  a  parlv. 
the  General  Counsel  shall  arrange  for  an 
employee  to  testify  as  a  witness  for  the 
United  Slates  whenever  the  attorney 
representing  the  United  States  requests 
it.  The  employee  may  testify  for  Ihe 


United  States  both  as  to  facts  within  the 
employee's  personal  knowledge  and  as 
an  expert  or  opinion  witness.  For  any 
party  other  than  the  United  States,  the 
employee  may  testify  only  as  to  facts 
within  his  or  her  personal  know  ledge. 

§  615.5    Legal  proceedings  between  private 
litigants:  Testimony  and  production  of 
documents. 

(a)  No  employee  may  produce  official 
records  and  information  or  provide  any 
testimony  in  response  to  a  demand  or 
request  unless  authorized  to  do  so  by 
the  General  Counsel  in  accordance  with 
this  part  or  by  other  applicable  law. 

(b)  The  General  Counsel,  in  his  or  her 
discretion,  may  grant  an  employee 
permission  to  testify  or  produce  official 
records  and  information  in  response  to 
a  demand  or  request.  In  making  this 
decision,  the  General  Coun.sel  shall 
consider  whether  (1)  the  purposes  of 
this  part  are  met;  (2)  allowing  such 
testimony  or  production  of  records 
would  be  necessary  to  prevent  a 
miscarriage  of  justice;  (3)  NSF  has  an  • 
interest  in  the  decision  that  may  be 
rendered  in  the  legal  proceeding;  and  (4) 
allowing  such  testimony  or  production 
of  records  would  be  in  the  best  interest 
of  NSF  or  the  United  States. 

(c)  If  authorized  to  testify  pursuant  lo 
this  part,  an  employee  may  testify  as  to 
facts  within  his  or  her  personal 
knowledge,  but  shall  not  (1)  disclose 
confidential  or  privileged  information; 
(2)  testify  as  to  facts  when  the  General 
Coun.sel  determines  such  te-stimony 
would  not  be  in  the  best  interest  of  the 
Foundation  or  the  United  States;  or  (3) 
testify  as  an  expert  or  opinion  witness 
with  regard  to  any  matter  arising  out  of 
the  employee's  official  duties  or  the 
fiinctions  of  the  Foundation. 

§  615.6    Legal  proceedings  t>etween  pnvate 
litigants:  Procedure  when  demand  is  made. 

(a)  Whenever  an  employee  is  served 
with  a  demand  to  testify  in  his  or  her 
official  capacity,  or  to  produce  official 
records  and  information,  the  employee 
shall  immediately  notify  the  General 
Counsel. 

(b)  The  General  Counsel  shall  review 
the  demand  and,  in  accordance  with  Ihe 
provisions  of  §  615.5,  determine 
whether,  or  on  what  conditions,  to 
authorize  the  employee  to  testify  and.'or 
produce  official  records  and 
information. 

(c)  If  a  response  to  a  demand  is 
required  before  the  General  Counj-el  has 
made  the  determination  referred  to  in 

S  615.6(b),  the  General  Counsel  shall 
provide  the  court  or  other  competent 
authority  with  a  copy  of  this  part, 
inform  the  court  or  other  competent 
authority  that  the  demand  is  being 


reviewed,  and  seek  a  stay  of  the  demand 
pending  a  final  determination.  If  the 
court  fails  to  stay  the  demand,  the 
employee  must  appear  at  the  stated  time 
and  place,  produce  a  copy  of  this  part, 
and  respectfully  decline  to  comply  with 
the  demand.  "United  States  ex  rel 
Touhyv.  Ragen," 340  US  462  (1951). 

(d)  If  a  court  or  other  competent 
authority  orders  that  a  demand  be 
complied  with  notwithstanding  a  final 
decision  by  the  General  Counsel  to  the 
contrary,  or  at  any  other  stage  in  the 
process,  the  General  Counsel  may  take 
steps  to  arrange  for  legal  representation 
for  the  employee,  and  shall  advise  the 
employee  on  how  to  respond  to  the 
demand. 

§  615.7    Legal  proceedings  between  private 
litigants:  Office  of  Inspector  General 

employees. 

Notwithstanding  the  requirements  set 
forth  in  §§615.1  through  615.6,  when  an 
employee  of  the  Office  of  Inspector 
General  is  issoed  a  demand  to  provide 
testimony  or  produce  official  records 
and  information,  the  Inspector  General 
or  his  or  her  designee  shall  be 
responsible  for  performing  the  functions 
assigned  to  the  General  Counsel  with 
respect  to  such  demand  pursuant  to  the 
provisions  of  this  part. 

Dated:  June  29. 1994. 
Lawrence  Rudolph, 

Acting  General  Counsel. 

IFR  Doc.  94-16576  Filed  7-7-94;  8:45  am) 

BILLING  CODE  7S55-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-65,  RM-8454] 

Radio  Broadcasting  Services;  Vail,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  by  Ryan  B.  Smith  and  Jennifer 
Tufty,  requesting  the  allotment  of 
Channel  237A  to  Vail,  Colorado,  as  that 
community's  second  local  FM  service. 
Coordinates  used  for  this  proposal  are 
39-39-01  and  106-22-45. 
DATES:  Comments  must  be  filed  on  or 
before  August  26, 1994.  and  reply 
comments  on  or  before  September  12. 
1994. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
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reviewed,  and  seek  a  stay  of  the  demand 
pending  a  final  determination.  If  the 
court  fails  to  stay  the  demand,  the 
employee  must  appear  at  the  stated  time 
and  place,  produce  a  copy  of  this  part, 
and  respectfully  decline  to  comply  with 
the  demand.  "United  States  ex  rel 
Touhyv.  Ragen," 340  US  462  (1951). 

(d)  If  a  court  or  other  competent 
authority  orders  that  a  demand  be 
complied  with  notwithstanding  a  final 
decision  by  the  General  Counsel  to  the 
contrary,  or  at  any  other  stage  in  the 
process,  the  General  Counsel  may  take 
steps  to  arrange  for  legal  representation 
for  the  employee,  and  shall  advise  the 
employee  on  how  to  respond  to  the 
demand. 

§  615.7    Legal  proceedings  t>etween  private 
litigants:  Office  of  Inspector  General 
employees. 

Notwithstanding  the  requirements  set 
forth  in  §§615.1  through  615.6.  when  an 
employee  of  the  Office  of  Inspector 
General  is  issned  a  demand  to  provide 
testimony  or  produce  official  records 
and  information,  the  Inspector  General 
or  his  or  her  designee  shall  be 
responsible  for  performing  the  functions 
assigned  to  the  General  Counsel  with 
respect  to  such  demand  pursuant  to  the 
provisions  of  this  part. 

Dated:  June  29. 1994. 
Lawrence  Rudolph, 

Acting  General  Counsel. 

[FR  Doc.  94-16576  Filed  7-7-94;  8:45  am] 

BILLING  CODE  7555-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73    . 

[MM  Docket  No.  94-55,  RM-8454] 

Radio  Broadcasting  Services;  Vail,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  by  Ryan  B.  Smith  and  Jennifer 
Tufty,  requesting  the  allotment  of 
Channel  237A  to  Vail.  Colorado,  as  that 
community's  second  local  FM  service. 
Coordinates  used  for  this  proposal  are 
39-39-01  and  106-22-45. 
DATES:  Comments  must  be  filed  on  or 
before  August  26. 1994.  and  reply 
comments  on  or  before  September  12. 
1994. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 


interested  parties  should  serve  the 
petitioners,  as  follows:  Ryan  B.  Smith 
and  Jennifer  Tufty,  c/o  Ryan  B.  Smith. 
4026  Helen  Court.  Rapid  City.  SD 
57702. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  RuleMaking.  MM  Docket  No. 
94-55.  adopted  June  7. 1994.  and 
released  July  5.  1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800.  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
RuleMaking  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  invoh'e  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Pules  Division.  Mass  Media  Bureau. 
|FR  Doc.  94-16554  Filed  7-7-94;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  94-61,  RM-8464] 

Radio  Broadcasting  Services; 
Gart)erville  and  Hydesville,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Brett  E.  Miller,  permittee  of 
Station  KWEO(FM).  Channel  279C1. 
Garberville,  California,  requesting  the 
reallotment  of  Channel  279C1  from 
Garberville  to  Hydesville.  California, 


and  modification  of  the  authorization 
for  Station  KWEO(FM)  to  specify 
Hydesville  as  its  community  of  license, 
pursuant  to  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rule.s. 
Coordinates  for  Channel  279C1  at 
Hydesville  are  40-23-00  and  124-11- 
00. 

DATES:  Comments  must  be  filed  on  or 
before  August  26. 1994.  and  reply 
comments  on  or  before  September  12. 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  as  follows:  Brett  E.  Miller, 
11608  Blossom  wood  Ct.,  Moorpark,  CA 
93021. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-61.  adopted  June  9. 1994  and 
released  July  5. 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  (202)  857- 
3800. 1919  M  Street.  NW..  Room  246.  or 
2100  M  Street.  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory' 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Qjmmunications  Commission. 
John  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  94-16553  Filed  7-7-94;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  94-^;  RM-8474] 

Radio  Broadcasting  Services;  Moncks 
Comer  and  Kiawah  Island,  SC 

agency:  Federal  Cqmmunications 

Commission. 

ACTION:  Proposed  r4le. 
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parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Poliiv  and 

fillies  Division,  Mass  Media  Bureau 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  541 

[Docket  No.  9S-60;  Notice  2] 

RIN:  2127-AE85 

Federal  Motor  Vehicle  Theft  Preventiori 
Standard 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Anti  Car  Theft  Act 
(ACTA)  of  1992.  which  amended  Title 
VI,  "Theft  Prevention."  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (Cost  Savings  Act),  requires  certain 
lines  of  multipurpose  passenger 
vehicles  (MPVs)  and  light-duty  trucks 
(LDTs)  to  be  designated  as  high  theft 
lines.  Manufacturers  of  high  theft  lines 
of  those  types  of  vehicles  will  have  to 
mark  the  major  parts  of  each  vehicle  in 
the  line.  This  notice  seeks  comments  on 
a  definition  of  LDT  for  Title  VI  purposes 
and  on  which  MPV  and  LDT  parts 
should  be  considered  major  parts,  and 
therefore  subject  to  parts  marking.  In 
accordance  with  ACTA,  NHTSA  also 
proposes  to  require  the  marking  of  major 
parts  of  certain  other  lines  because, 
although  they  have  below  median  theft 
rates,  their  parts  bear  a  significant 
degree  of  similarity  to  lines  with  above 
median  theft  rates. 

DATES:  Comments  on  this  notice  of 
proposed  rulemaking  must  be  received 
by  this  agency  not  later  than  September 
6,  1994. 

ADDRESSES:  Comments  should  refer  lo 
the  do<;ket  number  referenced  in  the 
heading  of  this  notice,  and  be  submitted 
lo:  Docket  Section.  NHTSA.  Room  5109, 
400  Seventh  Street.  SW..  Washington, 


DC  20590.  (Docket  hours  ar©  9:30  a.m. 
to  4  p.m.,  Monday  through  Friday.) 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 

SUPPLEMENTARY  INFORMATION: 

Anti  Car  Theft  Act  of  1992 

-  The  "Anti  Car  Theft  Act  of  1992' 
(ACTA)  is  a  comprehensive  attack  on 
automotive  theft  and  fraud.  ACTA 
strengthens  Federal  penalties  for  motor 
vehicle  theft,  armed  robbery  of  motor 
vehicles,  and  motor  vehicle  titling 
fraud.  In  addition.  ACTA  amended  title 
VI  "Theft  Prevention"  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (Cost  Savings  Act)  (15  U.S.C.  2021 
et  seq.). 

As  amended  by  ACTA,  title  VI  defines 
"passenger  motor  vehicle"  to  include 
"any  multipurpose  passenger  vehicle 
and  light-duty  truck  that  is  rated  at 
6.000  pounds  gross  vehicle  weight  or 
less."  (See  section  601(1)  of  title  VI.) 
Since  title  VI  had  formerly  defined 
"passenger  motor  vehicle"  to  include 
passenger  cars  only,  the  effect  of  the 
new  definition  is  that  certain 
multipurpose  passenger  vehicle  (MPV) 
and  light-duty  truck  (LDT)  lines  may  be 
determined  to  be  likely  high  theft 
vehicles,  and  may  thus  be  subject  to  the 
parts  marking  requirements  of  the  Theft 
Prevention  Standard. 

In  this  notice,  NHTSA  proposes  " 
revisions  to  the  Motor  Vehicle  Theft  ^ 
Prevention  Standard  (49  CFR  part  541) 
to  reflk:t  the  amendments  to  title  VL    ■ 
The  purpose  of  the  standard  is  to  reduce 
the  incidence  of  motor  vehicle  theft  by 
facilitating  the  tracing  and  recovery  of 
parts  from  stolen  vehicles.  The  standard 
seeks  to  facilitate  such  tracing  by 
requiring  that  vehicle  identification 
numbers  (VINs).  VIN  derivative 
numbers,  or  other  sjinbols  be  placed  on 
major  motor  vehicle  parts.  Each  vehicle 
in  a  high  theft  line  must  have  its  major 
parts  and  major  replacement  parts 
marked  unless  the  line  is  exempted 
from  parts  marking  pursuant  to  49  CFR 
part  543. 

Advance  Notice  of  Proposed 
Rulemaking 

In  a  July  7. 1993  advance  notice  of 
proposed  rulemaking  (ANPRM)  (58  FR 
36376).  public  comment  was  sought  to 
aid  the  agency  in  implementing  ACTA. 
NHTSA  sought  comments  on  definitions 
of  multipurpose  passenger  vehicles 
(MPVs)  and  light-duty  trucks  (LDTs)  for 
the  Theft  Prevention  Standard,  and  on 
which  parts  of  these  vehicles  should  be 


considered  major  parts  and  therefore 
subject  to  parts  marking. 

1 .  Definitions  of  MPV  and  LDT 

The  agency  noted  that  since  the  title 
VI  requirements  for  "multipurpose 
passenger  vehicles"  differ  in  some 
respects  from  those  for  "light-duty 
trucks."  these  two  terms  must  be 
defined  so  that  it  ean  be  readily 
determined  whether  a  particular  vehicle 
is  an  MPV  or  an  LDT.  A  distinction 
must  be  made  between  MPVs  and  LDTs 
in  order  to  implement  section  602(f)  of 
the  Theft  Act.  Section  602(0  requires 
NHTSA,  by  October  25,  1994,  To 
promulgate  a  parts  marking  standard 
applicable  to  major  parts  installed  by 
manufacturers  of  "passenger  motor 
vehicles  (ofher  than  light-duty  trucks)  in 
not  toexceed  one-half  of  the  lines  not 
designated  under  section  603  as  high 
theft  lines."  Since  LDTs  are  excepted 
from  coverage  under  section  602(0,  but 
MPVs  are  subject  lo  section  602(0. 
NHTSA  must  ensure  that  distinctions 
between  LDTs  and  MPVs  are  made. 

In  the  ANPRM.  NHTSA  noted  that  its 
proposed  definition  of  "MPV"  followed 
the  statutory  definition  of  MPV  in 
section  2(2)  of  the  Cost  Savings  Act, 
exceptjor  being  limited  to  vehicles  at  or 
less  than  6,000  pounds  gross  vehicle    ' 
weight  rating.  NHTSA's  proposed 
definition  of  "multipurpose  passenger 
vehicle"  was: 

A  passenger  motor  vehicle  which  is 
constructed  either  on  a  truck  chassis  or  with 
special  features  for  occasional  off-road 
operation  and  which  is  rated  at  6,000  po'unds 
gross  vehicle  weight Dr  less. ' 

Defining  "light-duty  truck"  was  more 
complex.  No  definition  of  "light-duty 
truck"  is  provided  in  the  Cost  Savings 
Act  (including  Title  VI),  or  in  ACTA 
itself.  The  legislative  history  of  ACTA 
provides  no  express  guidance  as  to  what 
types  of  vehicles  ACTA's  drafters 
intended  to  include  in  "light-duty 
truck"  for  theft  prevention  purposes. 

After  reviewing  existing  NHTSA 
definitions  of  "light  truck"  (for  purposes 
of  the  Corporate  Average  Fuel  Economy 
Program)  and  "truck"  (for  purposes  of 
the  Federal  Motor  Vehicle  Safety 
Standards),  NHTSA  proposed  tohase  its 
definition  of  "light  duty  truck"  for  Theft 
Prevention  Standard  purposes  on 
NHTSA's  definition  of  "truck"  at  49 
CFR  571.3:  "a  motor  vehicle  with 
motive  power,  except  a  trailer,  designed 
primarily  for  the  transportation  of 
property  or  special  purpose 
equipment."  NHTSA  modified  the 
definition  to  tske  account  of  the  6.000 
pound  gross  vehicle  weight  rating 
limitation.  As  modified.  NHTSA's 
proposed  definition  of  "light-duty 
truck"  for  the  purposes  of  Title  VI  was: 
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considered  major  parts  and  therefore 
subject  to  parts  marking. 

1.  Definitions  ofMPVandLDT 

The  agency  noted  that  since  the  title 
VI  requirements  for  "multipurpose 
passenger  vehicles"  differ  in  some 
respects  from  those  for  "light-duty 
trucks,"  these  two  terms  must  be 
defined  so  that  it  can  be  readily 
determined  whether  a  particular  vehicle 
is  an  MPV  or  an  LDT.  A  distinction 
must  be  made  between  MPVs  and  LDTs 
in  order  to  implement  section  602(f)  of 
the  Theft  Act.  Section  602(fl  requires 
NHTSA.  by  October  25,  1994.  To 
promulgate  a  parts  marking  standard 
applicable  to  major  parts  installed  by 
manufacturers  of  "passenger  motor 
vehicles  (ofher  than  light-duty  trucks)  in 
not  toexceed  one-half  of  the  lines  not    -' 
designated  under  section  603  as  high 
theft  lines."  Since  LDTs  are  excepted 
from  coverage  under  section  602(0.  but 
MPVs  are  subject lo  section  602(f). 
NHTSA  must  ensure  that  distinctions 
between  LDTs  and  MPVs  are  made. 

In  the  ANPRM.  NHTSA  noted  that  its 
proposed  definition  pi  "MPV"  followed 
the  statutory  definition  of  MPV  in 
section  2(2)  of  the  Cost  Savings  Act. 
exceptjor  being  limited  to  vehicles  at  or 
less  than  6,000  pounds  gross  vehicle    ' 
weight  rating.  NHTSA's  proposed 
definition  of  "multipurpose  passenger 
vehicle"  was:  ■       " 

A  passenger  motor  vehicle  which  is 
constructed  either  on  a  truck  chassis  or-  with 
special  features  for  occasional  off-road 
operation  and  which  is  rated  at  6,000  po'unds 
gross  vehicle  weight  or  less. ' 

Defining  "light-duty  truck"  was  more 
complex.  No  definition  of  "light-duty 
truck"  is  provided  in  the  Cost  Savings 
Act  (including  Title  VI),  or  in  ACTA 
itself  The  legislative  history  of  ACTA 
provides  no  express  guidance  as  to  what 
types  of  vehicles  ACTA's  drafters 
intended  to  include  in  "light-duty 
frxick"  for  theft  prevention  purposes. 

After  reviewing  existing  NHTSA 
definitions  of  "light  truck"  (for  purposes 
of  the  Corporate  Average  Fuel  Economy 
Program)  and  "truck"  (for  purposes  of 
the  Federal  Motor  Vehicle  Safety 
Standards),  NHTSA  proposed  toi)ase  its 
definition  of  "light  duty  truck"  for  Theft 
Prevention  Standard  purposes  on 
NHTSA's  definition  of  "truck"  at  49 
CER  571.3:  "a  motor  vehicle  with 
motive  power,  except  a  trailer,  designed 
primarily  for  the  transportation  of 
property  or  special  purpose 
equipment."  NHTSA  modified  the 
definition  to  tske  account  of  the  6,000 
pound  gross  vehicle  weight  rating 
limitation.  As  modified.  NHTSA's 
proposed  definition  of  "light-duty 
truck"  for  the  purposes  of  Title  VI  was: 


A  motof  vehicle  with  motive  power,  except 
a  trailer,  designed  primarily  for  the 
transportation  of  property  or  sf)ecial  purpose 
equipment,  that  is  rated  at  6,000  pounds 
gross  vehicle  weight  or  less. 

NHTSA  selected  this  definition 
because  it  focuses  on  the  primary 
distinction  between  multipurpose 
passenger  vehicles  and  light-duty 
trucks;  Multipurpose  passenger  vehicles 
are  designed  to  carry  passengers,  while 
light-duty  trucks  are  designed  to  carry 
property.  This  distinction  is  important 
for  Theft  Prevention  Standard  purposes 
because  it  facilitates  the  separation  of 
MPVs  from  LDTs.  Since  multipurpose 
passenger  vehicles  are  not  designed 
primarily  to  transport  property  or 
equipment,  multipurpose  passenger 
vehicles- are  not  included  in  the  49  CFR 
§571.3  definition  of  "truck." 

Z.  Specifying  "Major  Parts" 

NHTSA  also  sought  public  comments 
on  major  parts  for  MPVs  and  LDTs. 
Section  60l(7j  of  Title  VI  "Theft 
Preventipn"  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act. 
defines  "major  part"  for  passenger 
motor  vehicles  as:  " 

The  engine; 
The  transmission; 
Each  door  allowing  entrance  or  egress  to 

the  passenger  compartment; 
The  hood; 
The  grille;: 
Each  bumper; 
Each  front  fender; 
The  deck  lid.  tailgate  or  hatchback 

(whichever  is  present); 
Rear  quarter  panels; 
The  trunk  floor  pan; 
The  franre.  or  in  the  case  of  a  unitized 

body,  the  supporting  structure  which 

serves  as  a  frame;  and 
Any  other  part  of  a  passenger  motor 

vehicle  which  the  agency,  by  rule, 

determines  is  corhparable  in  design  or 

function  to  any  of  the  parts  listed 

above. 

At  49  CFR  §541.5,  NHTSA  has 
specifiedihe  major  parts  on  high  theft 
passenger  car  lines  that  must  be  marked. 
Section  541.5  lists  all  the  parts 
identified  in  section  601(7)  except  for 
the  grille,  the  trunk  floor  pan,  and  the 
frame  or  supporting  structure  which 
serves  as  a  frame.  The  agency  did  not 
use  its  authority  under  section  601(7)  to 
add  additional  parts  to  the  list. 

Before  its  amendment  by  ACTA,  title 
VI  of  the  Cost  Savings  Act  specified  that 
manufacturers  could  not  be  required  to 
mark  more  than  14  major  parts  on  a  high 
theft  passenger  automobile.  As 
amended,  there  is  no  statutory  limit  on 
the  number  of  major  parts  that  may  be 
required  to  be  marked.  However,  the 


scope  of  the  parts  marking  requirement 
is  still  limited  by  a  $15  (in  1984  dollars) 
maximum  marking  cost  per  vehicle. 
(See  section  604.)  Hence,  although  there 
is  no  longer  a  statutory  limit  on  the 
number  of  parts  that  must  be  marked, 
the  limit  on  costs  involved  in  marking 
parts  would  still  indirectly  restrict  the 
number  of  parts  that  can  be  required  to 
be  marked. 

In  the  ANPRM,  NHTSA  solicited 
comments  on  what  parts  of  MPVs  and 
of  LDTs  should  be  considered  "major 
parts."  Comments  were  also  solicited 
vyhether  any  other  major  parts  on 
passenger  cars  should  be  added  to  the 
list  of  passenger  car  parts  subject  to  the 
Theft  Prevention  Standard. 

Comments  on  the  ANPRM  and 
NHTSA's  Response 

In  response  to  the  ANPRM,  NHTSA 
received  comments  from  13 
commenters:  Advocates  for  Highway 
and  Auto  Safety;  AM  General;  American 
Automobile  Manufacturers  Association; 
Chrysler  Corporation:  Ford  Motor 
Company:  General  Motors  Corporation; 
the  Maryland  State  Police:  National 
Insurance  Crime  Bureau;  the  National 
Truck  Equipment  Association;  Nissan 
Motor  Company;  Prospective 
Technologies;  State  Farm  Insurance 
Companies:  and  Volkswagen  of 
America.  The  commenters  addressed 
the  issues  raised  in  the  ANPRM  as 
discussed  below.  NHTSA  carefully 
considered  their  comments  in 
developing  this  notice  of  proposed 
rulemaking. 

J .  Definitions  of  LDT  and  MPV 

All  but  two  commenters.  Advocates 
for  Highway  and  Auto  Safety 
(Advocates),  and  State  Farm,  either 
concurred  with  NHTSA's  proposed 
definition  of  light-duty  truck  (LDT)  or 
had  no  comment.  Advocates  (whose 
comments  were  referenced  by  State 
Farm.)  urged  that  in  defining  LDT.  the 
"real-world  use  of  the  vehicle"  not  the 
design,  should  be  taken  into  account 
and  that  NHTSA  exclude  from  the  LDT 
definition,  vehicles  built  to 
accommodate  more  than  the  driver  and 
one  passenger  or  vehicles  designed  to  be 
convertible  to  passenger  use. 

Regarding  Advocates' 
recommendation  that  the  "LDT" 
definition  excludes  vehicles  built  to 
accommodate  more  than  a  driver  and 
one  passenger.  NHTSA  sees  no 
indication  of  any  Congressional  intent 
to  exclude  such  vehicles  from  the 
definition  of  LDT.  Since  section  601(1) 
of  the  Theft  Act  defines  "passenger 
motor  vehicle"  to  include  any  "light- 
duty  truck  that  is  rated  at  6.000  pounds 
gross  vehicle  weight  or  less."  Congress 
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must  have  intended  LDTs  to  have  some 
(unspeciGed)  passenger  carrying 
capacity.  Advocates'  definition  of  LDT 
would  exclude  many  light  trucks  with 
jump  seats  in  the  >as&enger 
compartment,  sutii  as  the  S-10  Chevy 
pickup,  the  Rang^  Ford  pickup,  the 
Toyota  pickup,  th;  Ni&snn  pirJiup,  and 
the  Dodge  Dakota. 

Further.  NHTSA  believes  that  its 
AfJPRM  definitioi  i  of  'UDT"  makes 
clear  that  vehicles  designed  to  be 
convertible  to  cany  either  property  or 
passengers  would  be  considered  MPV&. 
In  vehicles  such  a^  the  £  150  Ford  Qub 
Wagon  and  Ford  Dodge  B150  Wagon, 
passenger  seats  be  lind  the  driver  and  . 
front  passengers'  i  eats  are  removable, 
creating  a  flat  surf  ice.  with  storage 
space  inside  the  v  chicle.  When  the  seats 
are  removed,  cargd  or  other  property 
may  be  carried  in  he  vehicle,  in  lieu  of 
passer  (JKrs. 

Vehicles  such  a   the  Ford  E  150  Club 
Wagon  or  Dodge  E  -150  Wagon,  that 
may  be  converted  lo  carry  either 
passengers  or  pro{  erty.  are  considered 
MPVs  because  they  do  not  meet  the 
proposed  definiticri  of  "LDT."  In  the 
ANPRM,  NHTSA  discussed  defining 
"LDTs"  as  those  ejooo  pound  or  under 
GVWR  vehicles  "oesigned  primarily  for 
the  transportation  of  property  or  special 
purpose  equipment."  Vehicles  such  as 
the  Ford  E  150  Clijb  Wagon  or  Dodge  B- 
150  Wagon  were  npt  designed  primarily 
to  carry  property.  However,  vehicles 
such  as  the  Ford  E^ISO  Club  Wagon  and 
Dodge  B-1 50  Wag  >n  meet  the  proposed 
definition  of  "MP) '" — i.e.,  those  6,000 
pound  or  under  C  i^R  vehicles 
"constructed  eithe  r  on  a  truck  chassis  or 
with  special  featui  js  for  occasional  ofT- 
road  operation."  T  lus,  for  purposes  of 
the  Theft  Prevention  Standard,  a  vehicle 
designed  to  be  con  vertible  to  carry 
either  passengers  <  t  property  would  be 
considered  an  MPV. 

Since  there  wen  no  other  comments 
addressing  the  def  nitlon  of  LDT,  this 
notice  of  proposed  rulemaking  proposes 
to  define  "lighttdu  ty  truck"  as  di.scussed 
in  the  ANPRM. 

2  Multipurpose  Pt  ssenger  Vehicle 

All  comments  oi  the  definition  of 
"multipurpose  pa^nger  vehicle" 
concurred  with  th^  definition  discussed 
in  the  ANPRM.  Since  there  were  no 
objections  to  that  definition.  NHTSA  is 
proposing  to  defin  i  "multipurpose 


passenger  vehicle' 
ANPRM. 


as  sat  forth  in  the 


3.  Specifying  "Mat  v  Parts" 

a.  Major  Parts  for  I  DTs  and  MPV 

In  discussing  the  proposal  it  would 
develop  regarding  tna)or  parts  lor  LDTs 


and/or  MPVs,  NHTSA  applied  the  same 
cTiferia  used  to  select  the  current  14 
major  parts  specified  in  the  Theft 
Prevention  Standard  at  §  541.5(a).  The 
selection  criteria  are  whether  the  parts 
are  among  those  most  frequently 
repaired  or  most  costly  to  replace.  (See 
50  FR  19728,  at  19732;  May  10,  1985.) 

In  response  to  the  ANPRM, 
commenters  recommended  that  parts 
already  listed  in  the  Theft  Prevention 
Standard  at  §  541.5(a)  (1)  through  (1 1) 
(i.e.,  engine,  transmission,  right  and  lef^ 
front  fenders,  hood,  right  and  left  front 
doors,  right  and  left  rear  doors,  front 
and  rear  bumpers)  should,  if  present  on 
a  vehicle,  be  treated  as  major  parts  for 
MPVs  and  LDTs  also.  Since  the  11  parts 
listed  are  among  the  most  frequently 
repaired  and  costly  to  replace,  NHTSA 
tentatively  concurs  that  the  parts,  if 
present  on  MPVs  and  LDTs.  should  be 
major  parts.  NHTSA  is  proposing  to 
treat  these  MPV  and  LDT  parts  as  major 
parts. 

As  to  the  designation  of  additional 
parts  as  major  parts  for  MPVs  anS  LDTs, 
commenters  had  similar 
recommendations.  Right  and  left  rear 
quarter  panels  (designated  as  major 
parts  in  §  541.5(a)  (12)  and  (13)).  are  not 
necessarily  present  on  MPVs  or  LDTs. 
Tljerefore,  CM  and  Ford  recommended 
that  for  MPVs,  in  lieu  of  quarter  panels, 
side-panels  should  be  designated  as 
major  parts,  and  for  LDTs,  pickup  boxes 
or  cargo  boxes  should  be  designated  as 
major  parts.  Volkswagen  offered  similar 
recommendations.  It  stated  that  side 
panels  and  pickup  or  cargo  boxes  are, 
respectively,  the  MPV  and  LDT 
counterparts  to  right  and  left  quarter 
panels,  designated  major  parts  for 
passenger  cars.  In  addition,  the  side 
panels  and  pickup  or  cargo  boxes  are 
among  those  most  firequently  repaired 
on.  respectively,  MPVs  and  LDTs. 

NHTSA  tentatively  agrees  with  the 
recommendations.  Thus,  it  is  proposing 
to  include  side  panels  as  major  parts  for 
MPVs,  and  pickup  boxes  and/or  cargo 
boxes  as  major  parts  for  LDTs.  Some 
commenters  recommended  the  truck 
bed  as  a  major  part.  NHTSA  believes, 
however  that  "pickup  box  and/or  cargo 
box"  includes  "truck  bed",  and  is  not 
proposing  to  hst  truck  bed  separately. 

Other  commenters  recommended 
cargo  doors  as  major  parts  for  MPVs  and 
LDTs.  NHTSA  concurs  that  cargo  doors 
should  be  proposed  as  major  parts,  since 
cargo  doors  are  the  LDT  counterpart  to 
passenger  car  doors,  and  are  among  the 
parts  most  frequently  replaced.  Thus. 
NHTSA  is  proposing  to  treat  cargo 
doors,  if  present  on  an  LDT.  as  maior 
parts. 


b.  Specifying  Pieces  of  Motor  Vehicle 
Glazing  as  Major  Parts  for  MPVs,  LTDs 
ind  Pas-senger  Cars 

Advocates,  Prospective  Technologies, 
and  State  Farm,  recommended  that 
windows  and  pieces  of  other  motor 
vehicle  glazing  be  treated  as  major  parts 
for  all  high  theft  vehicles.  Prospective 
Technologies  cited  the  relative  ease 
with  which  vehicle  glazing  could  be 
marked,  the  low  cost  of  marking,  and 
provided  instances  where  motor 
vehicles  with  glazing  that  was 
voluntarily  marked  with  the  vehicle 
identification  number  resuhed  in  lower 
theft  rates.  As  an  example,  Prospective 
Technologies  cited  Nissan's  experience 
in  etching  the  windows  of  the  Ni&san 
30QZX  line  with  the  vehicle 
identification  number.  As  background 
information  about  the  300ZX  line,  since 
model  year  1987;  the  Nissan  300ZX,  a 
high  theft  line,  has  been  exempted  from 
the  parts  marking  requirements  of  part 
541  because  every  vehicle  in  the  300ZX 
line  has  an  antitheft  device  that  NHTSA 
has  determined  is  likely  to  be  as 
effective  as  parts  marking.  (See  51  FR 
42577,  November  25, 1986.) 

Prospective  reported  that,  beginning 
with  model  year  1992,  Nissan  initiated 
window  etching  for  100  percent  of  the 
vehicles  in  its  300ZX  line.  As  a  basis  for 
comparison,  no  vehicle  in  the  model 
year  1990  or  1991  300ZX  line  had  its 
windows  etched.  Prospective  stated  that 
State  Farm  Insurance  Companies 
reported  no  theft  claims  on  the  etched 
300ZXs  for  the  first  12  months  that  the 
etching  was  available.  Prospective 
further  stated  that  the  National 
Insurance  Crime  Bureeu  (NICE)  reported 
the  theft  rate  of  window-etched  Nissan 
300ZXs  to  be  26  percent  below  that  of 
the  immarked  300ZXs.  Based  on  the 
NICB  report.  Prospective  multiplied  the 
average  theft  loss  cost  expected  over  the 
life  of  the  300ZX  ($14)12.50)  by  26 
percent  to  arrive  at  the  theft  loss 
reduction  expected  over  the  fife  of  the 
300ZX,  or  $263.25.  Subtracting 
Prospective "s  estimate  of  the  per  vehicle 
cost  of  etching  windows — $5.00 
(assuming  economies  of  scale). 
Prospective  estimates  a  net  savings  per 
vehicle  as  a  resuh  of  window  etching  of 
$258.25. 

NHTSA  tentatively  agrees  that 
specifying  pieces  of  glazing  as  major 
parts  to  be  marked  pursuant  to  the  Theft 
Prevention  Standard  would  furtho-  the 
purpose  of  title  IV,  i.e.,  to  provide  for 
the  identification  of  certain  motor 
vehicles  and  their  ma)or  replacement 
parts  to  Impede  motor  vehicle  theft.  (See 
section  2(1).)  Since  the  markings  on 
glazing  would  be  in  plain  view,  all  types 
of  motor  vehicle  theft,  not  jest  theft  for 


the  purposes  of  chop  shop  operations  or 
other  trafficking  in  stolen  motor' vehicle 
parts,  might  be  deterred. 

The  possible  furthering  of  legislative 
purpose  and  the  public  commenters' 
evidence  of  window-marking  efficacy 
(based,  in  part,  on  a  showing  of  lower 
theft  losses  for  window  marked  Nissan 
SOOZXs  compared  with  non  window 
marked  Nissan  300ZXs)^  leads  NHTSA  to 
propose  to  specify  motor  vehicle  glazing 
as  major  parts.  NHTSA  further  notes 
that  motor  vehicle  glazing,  especially 
windshields,  are  among  those  parts 
most  frequently  replaced.  More 
specifically,  NHTSA  proposes  to  specify 
parts  marldng  for  the  following  glazing 
parts,  if  present  on  a  high  theft  motor 
vehicle:  Windshield;  right  front  side 
window;  left  front  side  window;  right 
rear  side  window;  left  rear  side  window; 
rear  window;  and  right  and  left  T-top 
inserts.  NHTSA  does  not  propose  that 
glazing  in  the  interior  of  the  vehicle, 
such  as  partitions,  or  small  outside- 
facing  glazing,  such  as  side  vents  or 
opera  windows,  be  designated  as  major 
parts.  NHTSA  seeks  comment  whether 
all  the  above  listed  glazing  parts  should 
be  specified  for  parts  marking,  and  if 
not,  which  parts  should  be  excluded. 
NHTSA  also  seeks  comment  on  the 
following  three  issues  that  arise  from 
marking  windows  and  other  glazing 
parts. 

First,  since  all  the  glazing  parts  that 
NHTSA  proposes  for  marking  are  made 
of  glass,  they  are  more  fragile  than  major 
parts  that  are  made  mainly  out  of  metal 
or  hard  rubber  composites.  Although 
glazing  has  a  greater  tendency  to  break, 
NHTSA  does  not  propose  to  specify  any 
particular  method  of  parts  marking  for 
glazing,  so  that  each  manufacturer  may 
decide  for  itself  the  best  marking 
method.  NHTSA,  however,  proposes 
that  for  parts  that  are  labeled,  glazing 
parts  be  excluded  from  the  specification 
in  §  541.5(d}(l)(ii)(B)  that  the  label  be  on 
a  portion  of  the  part  not  likely  to  be 
damaged  in  a  collision,  and  seeks 
comment  on  whether  the  exclusion  is 
necessary.  - 

Second,  when  marking  major  parts, 
manufacturers  of  original  and 
replacement  parts  must  designate  target 
areas  for  the  identifying  number  to  be 
marked  on  each  part.  (See  §§  541.5(e) 
and  541.6(e).)  Pursuant  to  Federal  Motor 
Vehicle  Safety  Standard  No.  205. 
Glazing  materials  (49  CFR  571.205),  a 
glazing  manufacturer  must  place 
markings  on  glazing  certifying  that  the 
glazing  complies  with  Standard  No.  205. 
Standard  No.  205  does  not  specify  areas 
on  the  glazing  where  the  certification 
markings  must  be  placed.  (See  S6. 
Certification  and  marking  of  Standard 
No.  205.)  NHTSA  seeks  public  comment 
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the  purposes  of  chop  shop  operations  or 
other  trafficking  in  stolen  motor  vehicle 
parts,  might  be  deterred. 

The  possible  furthering  of  legislative 
purpose  and  the  public  commenters' 
evidence  of  window-marking  efficacy 
(based,  in  part,  on  a  showing  of  lower 
theft  losses  for  window  marked  Nissan 
.300ZXs  compared  with  non  window 
marked  Nissan  SOOZXsMeads  NHTSA  to 
propose  to  specify  motor  vehicle  glazing 
as  major  parts.  NHTSA  further  notes 
that  motor  vehicle  glazing,  especially 
windshields,  are  among  those  parts 
most  firequently  replaced.  More 
specifically,  NHTSA  proposes  to  specify 
parts  marking  for  the  following  glazing 
parts,  if  present  on  a  high  theft  motor 
vehicle:  Windshield;  right  front  side 
window;  left  front  side  window;  right 
rear  side  window;  left  rear  side  window; 
rear  window;  and  right  and  left  T-top 
inserts.  NHTSA  does  not  propose  that 
glazing  in  the  interior  of  the  vehicle, 
such  as  partitions,  or  small  outside- 
facing  glazing,  such  as  side  vents  or 
opera  windows,  be  designated  as  major 
parts.  NHTSA  seeks  comment  whether 
all  the  above  listed  glazing  parts  should 
be  specified  for  parts  marking,  and  if 
not,  which  parts  should  be  excluded. 
NHTSA  also  seeks  comment  on  the 
following  three  issues  that  arise  from 
marking  windows  and  other  glazing 
parts. 

First,  since  all  the  glazing  parts  that 
NHTSA  proposes  for  marking  are  made 
of  glass,  they  are  more  fragile  than  major 
parts  that  are  made  mainly  out  of  metal 
or  hard  rubber  composites.  Although 
glazing  has  a  greater  tendency  to  break, 
NHTSA  does  not  propose  to  specif)-  any 
particular  method  of  parts  marking  for 
glazing,  so  that  each  manufacturer  may 
decide  for  itself  the  best  marking 
method.  NHTSA,  however,  proposes 
that  for  parts  that  are  labeled,  glazing 
parts  be  excluded  from  the  specification 
in  §  541.5(d)(l)(ii)(B)  that  the  label  be  on 
a  portion  of  the  part  not  likely  to  be 
damaged  in  a  collision,  and  seeks 
comment  on  whether  the  exclusion  is 
necessary.  '  - 

Second,  when  marking  major  parts, 
manufacturers  of  original  and 
replacement  parts  must  designate  target 
areas  for  the  identifying  number  to  be 
marked  on  each  part.  (See  §§  541.5(e) 
and  541.6(e).)  Pursuant  to  Federal  Motor 
Vehicle  Safety  Standard  No.  205, 
Glazing  materials  (49  CFR  571.205),  a 
glazing  manufacturer  must  place 
markings  on  glazing  certifying  that  the 
glazing  complies  with  Standard  No.  205. 
Standard  No.  205  does  not  specify  areas 
on  the  glazing  where  the  certification 
markings  must  be  placed.  (See  S6. 
Certification  and  marking  of  Standard 
No.  205.)  NHTSA  seeks  public  comment 


on  how  the  theft  program  target  areas  for 
glazing  parts  can  be  specified  so  that 
theft  program  markings  and  Standard 
No.  205  markings  are  not  placed  in  the 
same  areas. 

The  third  issue  concerns  passenger 
car  lines  that  were  subject  to  the 
marking  requirements  of  the  Theft 
Prevention  Standard  before  ACTA  was 
enacted.  NHTSA  is  proposing  to  specify 
pieces  of  glazing  as  major  parts  with  the 
intention  that  manufacturers  of  such 
passenger  car  lines  mark  glazing  parts, 
in  addition  to  all  of  the  other  passenger 
car  parts  already  specified  in  the  Theft 
Prevention  Standard.  In  this  connection, 
NHTSA  notes  that  ACTA  removed  the 
statutory  liir.it  on  the  number  of  major 
parts  that  may  be  required  to  be  marked. 

c.  Decision  Not  To  Propose  Other  Parts 
as  Major  Parts  for  MPVs,  LTDs  or 
Passenger  Cars 

Commenters  recommended  .several 
other  motor  vehicle  parts  for 
consideration  as  major  parts  for  MPVs, 
LDTs  and  passenger  cars.  The  NICE 
recommended  that  floor  pans  be 
considered  as  major  parts  for  MPVs.  The 
Maryland  State  Police  recommended 
that  frames  and  grilles  be  added  as 
major  parts  for  MPVs  and  LDTs. 
Advocates  for  Highway  and  Auto  Safety 
recommended  including  the  rear  axle 
housing,  radiator  core  supports,  and 
seats  for  MPVs  and  LTDs.  Advocates 
further  recommended  designating  airbag 
modules  and  vehicle  computer  modules 
as  major  parts  for  all  high  theft  vehicles, 
including  passenger  cars.  The 
commenters  provided  no  evidence  that 
marking  the  additional  parts  would  be 
cost  effective  or  result  in  fewer  motor 
vehicle  thefts. 

In  contrast  to  the  above 
recommendations,  Nissan 
recommended  that  the  "rear  trunk  floor 
pan"  not  be  included  as  a  major  part. 
CM  recommended  that  the  grille,  trunk 
floor  pan,  and  frame  (or  comparable 
structure)  not  be  added  as  major  parts 
for  passenger  cars. 

NHTSA  nas  decided  not  to  propose 
the  additional  parts  recommended 
above  as  major  parts  on  high  theft  lines. 
NHTSA  does  not  believe  the 
recommended  parts  are  as  frequently 
replaced  as  those  that  are  already  listed 
as  major  parts  in  the  Theft  Prevention 
Standard.  Marking  the  recommended 
parts  would  also  mean  additional  costs 
for  manufacturers,  with  no  evidence 
that  the  additional  marking  would  help 
deter  or  reduce  motor  vehicle  thefts. 
Without  a  showing  of  possible  reduction 
in  motor  vehicle  thefts  as  a  resnlt  of 
marking  these  additional  parts,  NHTSA 
sees  no  need  to  require  manufacturers  to 
incur  the  additional  costs  of  marking. 


Other  Proposed  Changes  to  the  Theft 
Prevention  Standard;  Proposed 
Effective  Date 

In  addftion  to  the  foregoing,  NHTSA 
proposes  to  include  a  definition  of 
"1990/91  median  theft  rate."  NHTSA 
believes  this  definition  is  necessary  to 
minimize  confusion  between  the 
median  theft  rate  specified  in  the  Motor 
Vehicle  Theft  Law  Enforcement  Act  of 
1984,  based  on  1983/84  data,  and  the 
updated  median  theft  rate  specified  in 
ACTA,  based  on  1990/1991  data.  As 
mandated  in  ACTA.  NHTSA  calculated 
the  theft  rates  of  all  "passenger  motor 
vehicles"  for  sale  in  the  U.S.  in  1990 
and  1991.  NHTSA  published  tl,e  final 
results  of  its  calculations  (final  l/ieft 
data)  in  a  Federal  Register  document  of 
January  6,  1994.  (See  59  FR  796)  These 
data  were  subsequently  corrected  in  a 
Federal  Register  document  of  March  16, 
1994.  (See  59  FR  12400)  The  corrected 
theft  data  showed  that,  based  on  231 
vehicle  lines,  the  median  theft  rate  was 
3.5826  thefts  per  thousand  vehicles 
produced. 

As  discussed  in  the  January  1994 
document,  in  determining  high  or  low 
theft  lines,  pursuant  to  49  CFR  part  542, 
Procedure  for  Selecting  Lines  to  be 
Covered  by  the  Theft  Prevention 
Standard,  NHTSA  will  apply  the  1990/ 
91  median  theft  rate  to  passenger  motor 
vehicle  lines  to  be  introduced  for  model 
year  (MY)  1996  and  thereafter.  NHTSA 
will  continue  to  apply  the  1983/84 
median  theft  rate  to  passenger  car  lines 
introduced  before  MY  1996.  In  order  to 
maintain  consistency,  NHTSA  also 
proposes  that  the  amendments  proposed 
in  this  NPRM,  if  made  final,  be  applied 
to  all  high  theft  passenger  vehicle  lines 
beginning  with  MY  1996. 

Section  602(0  of  the  Theft  Act 
requires  NHTSA.  by  October  25,  1994. 
to  promulgate  a  parts  marking  standard 
applicable  to  major  parts  installed  by 
manufacturers  of  "passenger  motor 
vehicles  (other  than  light-duty  trucks)  in 
not  to  exceed  one-half  of  the  lines  not 
designated  under  section  603  as  high 
theft  lines."  In  carrying  out  section 
602(0.  NHTSA  began  by  reviewing  theft 
rates  of  the  231  vehicle  lines  that  were 
listed  in  the  1990/91  theft  data.  A  total 
of  116  vehicle  lines  (any  line  rated  at 
number  116  and  lower)  was  potentially 
subject  to  parts  marking  pursuant  to 
section  602(0- 

Out  of  the  116  lines.  NHTSA  removed 
from  consideration  any  line  that  was 
already  subject  to  parts  marking  because 
NHTSA  had  previously  determined  the 
line  to  be  high  theft,  and  also  removed 
all  light-duty  truck  lines.  NHTSA 
tentatively  determined  whether  a  line  is 
a  light-duty  truck  line  by  applying  the 
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dePinition  of  "light -duty  truck" 
proposed  in  this  n(  itioe.  If  a  different 
definition  of  "light  duty  truck"  is 
adopted  in  the  fina  I  rule,  NHTSA  will, 
in  the  final  rule,  m.  ike  appropriate 
adjustments  to  the  list  of  subject  hnes. 
After  removing  the  ineligible  lines, 
NHTSA  deterrainei  1  that  there  were  57 
below  median  line: ;  still  eligible  for 
selection  under  section  602(f).  Out  of 
the  57  below  mediiin  lines  left,  NHTSA 
designated  the  28  I  nes  with  the  highest 
theft  rates,  for  selection  to  be  parts 
marked  pursuant  t<  i  section  602(f)- 

Therefore,  in  thi!  NPRM.  NHTSA 
propcses  to  irapleii  lent  section  602(f)  by 
selecting  for  parts  i  larking  the  highest 
ranked  28  (out  of  5  ^)  eligible  vehicle 
lines  ranked  below  the  1990/91  median, 
in  the  January  199-  final  thefi  data. 
Since  the  selected  .  ines  must  be  marked 
pursuant  to  part  54 1 .  the  Theft 
Prevention  Standai  d,  NHTSA  proposes 
to  list  each  of  the  28  below-median  )ines 
to  be  marked,  in  appendix  B  to  part  541. 
Pursuant  to  section  602(f)  of  the  Thefl 
Act,  NHTSA  proposes  that  parts 
marking  for  these  h  elow-median  lines 
begin  with  MTt'  199B,  the  first  model 
year  that  begins  at  |east  six  months  after 
section  602(0  does 
of  replacement 
ian  lines,  NHTSA  is 
uire  marking  for 


October  1994.  Sin 
not  specify  markin 
parts  for  below-m 
not  proposing  to  n 
replacement  parts. 
Finally,  since  ap 
for  Limiting  the  Se. 
Lines  Having  or  Li 
Theft  Rates  to  14,  mntains  outdated 
references  to  lines  ntroduced  before 
April  24,  1986,  NH  "SA  proposes  to 


ndix  B — Criteria 
ion  of  Prestandard 
}y  to  Have  High 


revise  Appendix  B 


jy  removing  all 


2866  and  DOT 
Policies  and  Procedures 

not 


Older 


in 


passenger  motor 
rate  (other  than  an 


references  to  pre-l<  86  hnes,  and,  as 
described  above,  li!  ting  below  median 
lines  that  must  be  f  arts  marked. 

Regulatory  Impact:  i 

J.  Executive  Order 
Regulatory 

This  notice  has 
under  Executive 
has  considered  the 
rulemaking  action 
the  action  not  to  be 
the  Department  of 
regulatory  policies 
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definition  of" 
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multipurpose 
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subject  to  parts  marking.  The  definition 
clarifies  which  vehicles  Congress 
intended  to  be  subject,  as  LDTs,  to  the 
marking  of  high  theft  passenger  motor 
vehicle  lines,  but  excluded  from  the 
potential  rules  for  marking  of  low  theft 
passenger  motor  vehicle  lines. 

Similarly,  the  selection  of  the  MPV 
and  LDT  parts  to  be  marked  is  already, 
in  large  part,  decided  by  Congress  in 
title  VI,  since  the  terra  "major  parts"  is 
defined  at  section  601(7)  of  the  Theft 
Act.  However,  the  agency  has  authority 
under  section  601(7)  to  make 
modifications  to  the  statutory  list.  The 
specific  nature  of  the  modifications  that 
might  be  made,  as  well  as  their  impact, 
is  unknown  at  this  point.  The  overall 
cost  of  marking  the  MPVs  and  LDTs 
would,  in  any  event,  be  limited  to  the 
$15  (in  1984  dollars),  or  $20.86  (in  1993 
dollars,  based  on  the  U.S.  Department  of 
Labor's  United  States  City  Average  All 
Items  Consumer  Price  Index  for  All 
Urban  Consumers  (See  59  FR  8021, 
February  17, 1994))  per  vehicle 
maximum  specified  in  section  604(c). 

Based  on  1993  motor  vehicle 
production  estimates  calculated  by  the 
agency.  ?^JHTSA  estimates  the  cost 
impact  of  thisisfPRM  as  follows.  If  this 
NPRM  is  made  final,  current  high  theft 
passenger  cars  will  need  to  add  window 
etching,  at  an  estimated  $5.00  per  car. 
There  were  almost  3  million  high  theft 
passenger  cars  sold  in  calendar  year 
1993,  making  this  total  cost  of  marking 
windows  $15  milHon.  Of  these  3  million 
cars,  about  2.5  million  passenger  cars 
were  required  to  mark  all  14  parts,  and 
about  0.5  million  had  to  mark  only  the 
engine  and  transmission.  Another  0.4 
million  were  exempt  from  parts  marking 
by  having  NHTSA-approved  antitheft 
devices.  If  this  NPRM  is  made  final, 
vehicles  with  the  NHTSA-approved 
antitheft  devices  would  not  need  to 
have  marked  windows. 

If  this  NPRM  is  made  final,  high  theft 
MPVs  and  LDTs,  and  lines  listed  in 
Appendix  B  must  add  both  window 
etching  ($5.00  and  parts  marking  (S5.06) 
per  vehicle  for  a  total  of  $10.06  per 
vehicle.  Based  on  1991  production 
figures,  an  additional  7.4  million  would 
need  to  be  marked,  making  the 
approximate  cost  of  marking  high  theft 
MPVs,  LTDs,  and  lines  listed  in 
appendix  B,  $74  million  dollars. 
However,  NHTSA  believes  the  $74 
million  estimate  is  high  because  many 
manufacturers  will  petition  for  approval 
to  use  an  antitheft  device,  in  lieu  of 
parts  marking. 

Adding  the  $15  million  estimated  for 
the  additional  cost  of  window  marking 
for  existing  high  theft  lines  to  $74 
million  to  the  cost  of  marking  high  theft 
MPVs,  LDTs,  and  lines  in  appendix  B, 


NHTSA  estimates  that  if  made  final,  the 
total  cost  of  this  NPRM  would  be 
approximately  $89  million. 

NHTSA  caimot  estimate  the  benefits 
of  the  proposaL  The  average  value  of  a 
stolen  vehicle  is  approximately  $6,100. 
Thus,  the  rule  would  have  to  resuh  in 
the  prevention  of  about  14,590  vehicle 
thefts  ($89  million  divided  by  $6,100)  to 
break  even  with  the  costs  imposed,  if 
this  NTRM  is  made  final. 

2.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  certify 
that  this  proposed  rule,  if  made  final, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small" 
entities.  As  already  noted,  this  proposed 
rule  seeks  comments  on  a  definition  of 
"light  duty  tnick"  and  on  parts  for 
MPVs  and  LDTs  that  should  be 
designated  as  "major  parts."  If  made 
final,  the  proposed  rule  itself  will  have 
minimal  effects  on  small  manufacturers 
of  passenger  motor  vehicles,  as  almost 
none  of  the  manufacturers  of  passenger 
motor  vehicles  that  may  be  subject  to 
this  rule  is  considered  a  small  business. 
If  made  final,  this  proposed  rule  will 
have  no  effect  on  small  organizations  or 
governmental  units  that  purchase 
passenger  motor  vehicles.  Accordii^ly, 
the  agency  has  not  prepared  a  regulatory 
flexibility  analysis. 

3.  National  Envirorunental  Policy  Act 

in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the  . 
agency  has  considered  the 
environmental  impacts  of  this  proposed 
rule  and  determined  that  if  made  final, 
it  will  not  have  a  significant  impact  on 
the  quality  of  the  human  environment. 

4.  Paperwork  Reduction  Act 

The  procedures  in  this  rule  for 
manufacturers  to  mark  vehicle 
identification  numbers  on  specified 
parts  of  high  theft  passenger  motor 
vehicle  lines,  are  considered  to  be 
information  collection  requirements  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  The  information 
collection  requirements  for  part  541 
have  been  submitted  to  and  approved  by 
the  OMB,  pursuant  to  the  requirements 
of  the  Paperwork  Reduction  Act  (44 
U.S.C  3501  et  seq.):  This  collection  of 
information  has  been  assigned  C^ifB 
Control  No.  2127-0510,  (Consohdated 
Vehicle  Identification  Number 
Requirements)  and  has  been  approved 
for  use  through  )une  30, 1996. 


5.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

6.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect,  and  it  does  not 
preempt  any  State  law.  Section  613  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C.  2020),  provides 
that  judicial  review  of  this  rule  may  be 
obtained  pursuant  to  section  504  of  the 
Cost  Savings  Act,  (15  U.S.C.  2004).  The 
Cost  Savings  Act  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Procedures  for  Filing  Comments 

NHTSA  solicits  public  comments  on 
the  issues  presented  in  this  notice.  It  is 
requested,  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
fit)m  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiaHty  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  this 
notice  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  this 
notice  will  be  available  for  inspection  in 
the  docket.  NHTSA  will  continue  to  file 
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5.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
,  federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

6.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect,  and  it  does  not 
preempt  any  State  law.  Section  613  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C.  2020),  provides 
that  judicial  review  of  this  rule  may  be 
obtained  pursuant  to  section  504  of  the 
Cost  Savings  Act,  (15  U.S.C.  2004).  The 
Cost  Savings  Act  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Procedures  for  Filing  Comments 

NHTSA  solicits  public  comments  on 
the  issues  presented  in  this  notice.  It  is 
requested,  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  this 
notice  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  this 
notice  will  be  available  for  inspection  in 
the  docket.  NHTSA  will  continue  to  file 


relevant  information  as  it  becomes 
available  for  inspection  in  the  docket 
after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Up>on 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  541 

Administrative  practice  and 
procedure.  Labeling.  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  541  would  be  revised  to  read 
as  follows: 

1.  The  authority  citation  would 
continue  to  read  as  follows: 

Authority:  15  U.S.C.  2021-2024.  and  2026; 
delegation  of  authority  at  49  CFR  1.50. 

2.  Section  541.3  would  be  revised  to 
read  as  follows: 

§541.3.    Application. 

This  standard  appHes  to  the 
following: 

(a)  Passenger  motor  vehicle  parts 
identified  in  §  541.5(a)  that  are  present: 

(1)  In  the  vehicle  lines  listed  in 
appendix  A  of  this  part; 

(2)  Beginning  with  model  year  1996, 
in  passenger  motor  vehicle  lines  which 
NHTSA  has  finally  determined, 
pursuant  to  49  CFR  part  542,  to  be  high 
theft  based  on  the  1990/91  median  theft 
rate;  and 

(3)  Beginning  with  model  year  1996, 
in  passenger  motor  vehicle  lines  listed 
in  appendix  B  of  this  part. 

(b)  Replacement  parts  for  the 
passenger  motor  vehicle  lines  described 
in  §  541.3(a)  (1)  and  (2).  if  the  part  is 
identified  in  §  541.5(a). 

3.  Section  541.4  would  be  revised  to 
read  as  follows: 

§541.4.    Dennitions. 

(a)  Statutory  terms.  All  terms  defined 
in  sections  2  and  601  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (15  U.S.C.  1901  and  2021)  are  used 
in  accordance  with  their  statutory 
meanings  unless  otherwise  defined  in 
paragraph  (b)  of  this  section. 

(b)  Other  definitions. — (1)  Interior 
surface  means,  with  respect  to  a  vehicle 
part,  a  surface  that  is  not  directly 
exposed  to  sun  and  precipitation. 

(2)  Light-duty  truck  (LDT)  means  a 
motor  vehicle,  with  motive  power, 
except  a  trailer,  designed  primarily  for 


the  transportation  of  property  or  special 
purpose  equipment,  Uiat  is  rated  at 
6,000  pounds  gross  vehicle  weight  or 
less. 

(3)  Line  means  a  name  which  a 
manufacturer  applies  to  a  group  of 
motor  vehicles  of  the  same  make  which 
have  the  same  body  or  chassis,  or 
otherwise  are  similar  in  construction  or 
design.  A  "line"  may,  for  example, 
include  2-door,  4-door,  station  wagon, 
and  hatchback  vehicles  of  the  same 
make. 

(4)  1990/91  median  theft  rate  means 
3.5826  thefts  per  thousand  vehicles 
produced. 

(5)  Multipurpose  passenger  vehicle 
(MPV)  means  a  passenger  motor  vehicle 
which  is  constructed  either  on  a  truck 
chassis  or  with  special  features  for 
occasional  off-road  operation  and  which 
is  rated  at  6,000  pounds  gross  vehicle 
weight  or  less. 

(6)  Passenger  car  is  used  as  defined  in 
§571.3  of  this  chapter. 

(7)  VIN  means  the  vehicle 
identification  number  required  by  part 
565  and  §  571.115  of  this  chapter. 

4.  Section  541.5  would  be  revised  to 
read  as  follows: 

§  541 .5    Requirements  for  passenger  motor 
vehicles. 

(a)  Each  passenger  motor  vehicle 
subject  to  this  standard  must  have  an 
identifying  number  affixed  or  inscribed 
on  each  of  the  parts  specified  in 
paragraphs  (a)(1)  through  (a)(26) 
inclusive  of  this  section,  if  the  part  is 
present  on  the  passenger  motor  vehicle. 
In  the  case  of  passenger  motor  vehicles 
not  origTnally  manufactured  to  comply 
with  applicable  U.S.  vehicle  safety  and 
bumper  standards,  each  such  motor 
vehicle  subject  to  this  standard  must 
have  an  identifying  number  inscribed  in 
a  manner  which  conforms  to  paragraph 
(d)(2)  of  this  section,  on  each  of  the 
parts  specified  in  paragraphs  (a)(1) 
through  (a)(26),  inclusive  of  this  section, 
if  the  part  is  present  on  the  motor 
vehicle. 

(1)  Engine. 

(2)  Transmission. 

(3)  Right  Front  Fender. 

(4)  Left  Front  Fender. 

(5)  Hood. 

(6)  Right  Front  Door. 

(7)  Left  Front  Door. 

(8)  Right  Rear  Door. 

(9)  Left  Rear  Door. 

(10)  Shding  or  Cargo  Door(s). 

(11)  Front  Bumper. 

(12)  Rear  Bumper. 

(13)  Right  Rear  Quarter  Panel 
(passenger  cars). 

(14)  Left  Rear  Quarter  Panel 
(passenger  cars). 

(15)  Right-Side  Assembly  (MPVs). 
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(16)  Left-Side  Assembly  (MPVs). 
and/or  cargo  box 


i  (both  doors  in  case 

did,  tailgate,  or 
V0T  is  present). 

16  Right  Front  Door. 
36  Left  Front  Door. 
16  Right  Rear  Door, 
le  Left  Rear  Door. 

lazing, 
azing. 


(17)  Pickup  box, 
(LDTs). 

(18)  Rear  door(s) 
of  double  doors), 
hatchback  (whiche 

(19)  Windshield] 

(20)  Window  of  1 

(21)  Window  of  I 

(22)  Window  of  I 

(23)  Window  of  I 

(24)  Rear  Windoj 

(25)  Right  T-top 

(26)  Left  T-top 
(b)(1)  Except  as  provided  in 

paragraphs  (b)(2)  aid  (b)(3)  of  this 
section,  the  numbe  r  required  to  be 
inscribed  or  affixec  by  paragraph  (a)  of 
this  section  shall  hi  the  VIN  of  the 
passenger  motor  ve  hide. 

(2)  In  place  of  thu  VIN,  manufacturers 
who  were  marking  engines  and/or 
transmissions  with  a  VIN  derivative 
consisting  of  at  lea  it  the  last  eight 
characters  of  the  V  N  on  October  24. 
1984.  may  continue  i  to  mark  engines 
and/or  transmissio  is  with  such  VIN 
derivative. 

(3)  In  the  case  of  passenger  motor 
vehicles  not  origim  illy  manufactured  to 
comply  with  U.S.  \  ehicle  safety  and 
bumper  standards,  the  number  required 
to  be  inscribed  by  ]  laragraph  (a)  of  this 
section  shall  be  the  original  vehicle 
identification  num  )er  assigned  to  the 
motor  vehicle  by  it  i  original 
manufacturer  in  th  ( country  where  the 
motor  vehicle  was  >riginally  produced 
or  assembled. 

(c)  The  character  sties  of  the  number 
required  to  be  affix  id  or  inscribed  by 
paragraph  (a)  of  thi  5  section  shall  satisfy 
the  size  and  style  r  squirements  set  forth 
for  vehicle  certifies  tion  labels  in 

§  567.4(g)  of  this  cl-  apter. 

(d)  The  number  i  equired  by  paragraph 
(a)  of  this  section  n  ust  be  affixed  by 
means  that  comply  with  paragraph 
(d)(1)  of  this  sectio  i  or  inscribed  by 
means  that  comply  with  paragraph 
(d)(2)  of  this  sectio  1. 

(1)  Labels,  (i)  Th(  <  number  must  be 
printed  indelibly  o  i  a  label,  and  the 
label  must  be  perminently  affixed  to  the 
passenger  motor  ve  licle's  part. 

(ii)  The  number  i  tiust  be  placed  on 
each  part  specified  in  paragraph  (a)  of 
this  section  in  a  lo(  ation  such  that  the 
number  is,  if  practi  :able,  on  an  interior 
surface  of  the  part )  s  installed  on  the 
vehicle  and  in  a  lo<  ation  where  it: 

(A)  Will  not  be  d  miaged  by  the  use  of 
any  tools  necessarj  to  install,  adjust,  or 
remove  the  part  ani  1  any  adjoining  parts, 
or  any  portions  the  -eof; 

(B)  Except  for  lat  els  on  windows  or 
other  glazing,  is  on  a  portion  of  the  part 
not  likely  to  be  dar  laged  in  a  collision; 
and 


(C)  Will  not  be  damaged  or  obscured 
during  normal  dealer  preparation 
operations  (including  rustproofing  and 
undercoating). 

(iii)  The  number  must  be  placed  on 
each  part  specified  in  paragraph  (a)  of 
this  section  in  a  location  that  is  visible 
without  further  disassembly  once  the 
part  has  been  removed  from  the  vehicle. 

(iv)  The  number  must  be  placed 
entirely  within  the  target  area  specified 
by  the  original  manufacturer  for  that 
part,  pursuant  to  paragraph  (e)  of  this 
section,  on  each  part  specified  in 
paragraph  (a)  of  this  section. 

(v)  Removal  of  the  label  must — 

(A)  Cause  the  label  to  self-destruct  by 
tearing  or  rendering  the  number  on  the 
label  illegible,  and 

(B)  Discemibly  alter  the  appearance  of 
that  area  of  the  part  where  the  label  was 
affixed  by  leaving  residual  parts  of  the 
label  or  adhesive  in  that  area,  so  that 
investigators  will  have  evidence  that  a 
label  was  originally  present. 

(vi)  Alteration  of  tne  number  on  the 
label  must  leave  traces  of  the  original 
number  or  otherwise  visibly  alter  the 
appearance  of  the  label  material. 

(vii)  The  label  and  the  number  shall 
be  resistant  to  counterfeiting. 

(viii)  The  logo  or  some  other  unique 
identifier  of  the  vehicle  manufacturer 
must  be  placed  in  the  material  of  the 
label  in  a  manner  such  that  alteration  or 
removal  of  the  logo  visibly  alters  the 
appearance  of  the  label. 

(2)  Other  means  of  identification,  (i) 
Removal  or  alteration  of  any  portion  of 
the  number  must  visibly  alter  the 
appearance  of  the  section  of  the  vehicle 
part  on  which  the  identification  is 
marked. 

(ii)  The  number  must  be  placed  on 
each  part  specified  in  paragraph  (a)  of 
this  section  in  a  location  that  is  visible 
without  further  disassembly  once  the 
part  has  been  removed  from  the  vehicle. 

(iii)  The  number  must  be  placed 
entirely  within  the  target  area  specified 
by  the  original  manufacturer  for  that 
part,  pursuant  to  paragraph  (e)  of  this 
section,  on  each  part  specified  in 
paragraph  (a)  of  this  section. 

(e)  Target  areas.  (1)  Each 
manufacturer  that  is  the  original 
producer  who  installs  or  assembles  the 
covered  major  parts  on  a  line  shall 
designate  a  target  area  for  the 
identifying  numbers  to  be  marked  on 
each  part  specified  in  paragraph  (a)  of 
this  section  for  each  of  its  lines  subject 
to  this  standard.  The  target  area  shall 
not  exceed  50  percent  of  the  surface  area 
on  the  surface  of  the  part  on  which  the 
target  area  is  located. 

(2)  Each  manufacturer  subject  to 
paragraph  (e)(1)  of  this  section  shall,  not 
later  than  30  days  before  the  line  is 


introduced  into  commerce,  inform 
NHTSA  in  writing  of  the  target  areas 
designated  for  each  line  listed  in 
appendix  A  to  this  part.  The 
information  should  be  submitted  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW,  Washington,  DC 
20590. 

(3)  The  target  areas  designated  by  the 
original  vehicle  manufacturer  for  a  part 
on  a  line  shall  be  maintained  for  the 
duration  of  the  production  of  such  line, 
unless  a  restyling  of  the  part  makes  it  no 
longer  practicable  to  mark  the  part 
within  the  original  target  area.  If  there 
is  such  a  restyling,  the  original  vehicle 
manufacturer  shall  inform  NHTSA  of 
that  fact  and  the  new  target  area,  in 
accordance  with  the  requirements  of 
paragraph  {e)(2)  of  this  section. 

5.  Appendix  B  would  be  revised  to 
read  as  follows: 

Appendix  B — Passenger  Motor  Vehicle  Lines 
(Except  Light-Duty  Trucks)  with  Theft  Rates 
Below  the  1990/91  Median  Theft  Rate, 
Subject  to  the  Requirements  of  This 
Standard 


Manufacturer 

Subject  lines 

Chrysler  

Dodge  Ramcharger. 

Dodge     Ram     WagonA/an 

B150. 

Daitiatsu  

Rocky. 

Ferrari  

Testarossa. 

Ford  

Aerostar. 

Grown  Victoria. 

Explorer. 

Festiva. 

Mercury  Grand  Marquis. 

Mercury  Sable. 

Taurus. 

General  Mo- 

Chevrolet Astro. 

tors. 

Chevrolet  Celebrity. 

Chevrolet  Sprint. 

GMC  Safari. 

Oldsmobile  Custom  Cmiser. 

OkJsmobile  Cutlass  Cruiser. 

Honda  

Civic. 

Mazda 

Navajo. 

Nissan 

Axxess 

Porsctie  .* 

944 

Volvo 

240. 

740. 

760. 

940. 

Volkswagen  ... 

Audi  80/90. 

Fox. 

Passat. 

Issued  on:  July  1, 1994. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  94-16493  Filed  7-7-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WilcHife  Service 

50CFRPart17       ' 
RIN  101&-AC22 

Endangered  and  Threatened  WHdIife 
and  Plants;  Reopening  of  Comment 
Period  and  Notice  of  PxMic  Hearing  on 
Proposed  Endangered  Status  for  the 
Barton  Springs  Salamander 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  The  Frsh  and  Wildlife  Service 
(Service)  provides  notice  on  the 
proposed  determination  of  endangered 
status  for  the  Barton  Springs  salamander 
[Eurycea  sosorum)  and  that  the 
comment  period  on  the  proposal  is 
reopened.  This  salamander  is  found 
only  in  Barton  Springs,  Travis  County, 
Texas.  All  interested  parlies  are  invited 
to  submit  comments  on  this  proposal. 
DATES:  The  comment  period,  which 
originally  closed  on  April  18,  1994.  has 
been  reopened  and  now  closes  on  July 
29. 1994.  The  Service  will  accept 
comments  received  between  April  18. 
1994.and  July  29, 1994.. 
ADDRESSES:  Both  sessions  of  the  public 
hearing  will  be  held  at  the  Lyndon 
Baines  Johnson  Auditorium,  Lyndon 
Baines  Johnson  Library  Complex,  2315 
Red  River  Street,  University  of  Texas 
campus,  Austin,  Texas.  Written 
comments  and  materials  should  be  sent 
to  the  Supervisor,  Fish  and  Wildlife 
Service,  Ecological  Services,  611  East 
6th  Street,  Room  407,  Austin.  Texas 
78701.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
O'Donnell.  Biologist,  Fish  and  Wildhfe 
Service,  Ecological  Services  in  Austin  at 
the  above  address  (telephone  512/482- 
5436). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Barton  Springs  salamander  is 
completely  aquatic  and  currently  known 
only  from  Barton  Springs  in  Travis 
County,  Texas.  The  salamander  is 
threatened  by  contamination  of  the 
waters  that  feed  Barton  Springs,  reduced 
groundwater  supplies,  and  disturbances 
to  its  surface  habitat  in  the  pools  where 
it  is  found  (such  as  use  of  chemicals  and 
high  pressure  hoses  for  pool  cleaning). 

On  February  17, 1994,  the  Service 
published  a  proposed  rule  in  the 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 

RIN  101ft-AC22 

Endangered  and  Threatened  WHdIlfe 
and  Plants;  Reopening  of  Comment 
Period  and  Notice  of  Puiaic  Hearing  on 
Proposed  Endangered  Status  for  the 
Barton  Springs  Salamander 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  on  the 
proposed  determination  of  endangered 
status  for  the  Barton  Springs  salamander 
[Eurycea  sosorum)  and  that  the 
comment  period  on  the  proposal  is 
reopened.  This  salamander  is  found 
only  in  Barton  Springs.  Travis  County, 
Texas.  All  interested  parties  are  invited 
to  submit  comments  on  this  proposal. 
DATES:  The  comment  period,  which 
originally  closed  on  April  18, 1994,  has 
been  reopened  and  now  closes  on  July 
29, 1994.  The  Service  will  accept 
comments  received  between  April  18, 
1994.  and  July  29,  1994.. 
ADDRESSES:  Both  sessions  of  the  public 
hearing  will  be  held  at  the  Lyndon 
Baines  Johnson  Auditorium,  Lyndon 
Baines  Johnson  Library  Complex.  2315 
Red  River  Street,  University  of  Texas 
campus,  Austin.  Texas.  Written 
comments  and  materials  should  be  sent 
to  the  Supervisor,  Fish  and  Wildlife 
Service,  Ecological  Services,  611  East 
6th  Street.  Room  407.  Austin.  Texas 
78701.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
O'Donnell.  Biologist,  Fish  and  WildUfe 
Service,  Ecological  Services  in  Austin  at 
the  above  address  (telephone  512/482- 
5436). 

SUPPLEMENTARY  INFORMATK)N: 
Background 

The  Barton  Springs  salamander  is 
completely  aquatic  and  currently  known 
only  from  Barton  Springs  in  Travis 
County,  Texas.  The  salamander  is 
threatened  by  contamination  of  the 
waters  that  feed  Barton  Springs,  reduced 
groundwater  supplies,  and  disturbances 
to  its  surface  habitat  in  the  pools  where 
it  is  found  (such  as  use  of  chemicals  and 
high  pressure  hoses  for  pool  cleaning). 

On  February  17, 1994,  the  Service 
published  a  proposed  rule  in  the 


Federal  Register  (59  FR  7968)  to  list  the 
Barton  Springs  salamander  as 
endangered  under  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16 U.S.C.  1531  etseq).  Section 
4(b)(5)(E)  of  the  Act  requires  that  a 
public  hearing  be  held  if  requested 
within  45  days  of  the  proposal's 
publication  in  the  Federal  Register.  The 
first  public  hearing  request  received 
within  the  allotted  time  period  came 
from  Mr.  Jon  Beall.  President  of  the  Save 
Barton  Creek  Association.  Austin, 
Texas.  Several  other  hearing  requests 
were  subsequently  received. 

The  comment  period  on  the  proposed 
rule  originally  closed  on  April  18, 1994. 
The  Service  finds  that  good  cause  exists 
to  reopen  the  comment  period.  Writfen 
comments  may  now  be  submitted  until 
July  29,  1994,  to  the  Service  office  in  the 
ADDRESSES  section.  The  Service  will 
also  accept  comments  received  between 
April  18,  1994,  and  the  publication  date 
of  this  notice. 

Author 

The  primary-  author  of  this  notice  is 
Lisa  O'Donnell  (see  ADDRESSES). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  efseq). 

Dated:  July  1,  1994. 

fames  A.  Young, 

Assistant  Regional  Director,  Region  2.  Fish 
and  Wildlife  Senice. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atntospheric 
Administration 

50  CFR  Part  222 

Poclcet  No.  94068S-4185;  I.D.  040694q 
RIN  0648-AG74 

Endangered  and  Threatened  Species; 
Proposed  Endangered  Status  for  North 
and  South  Umpqua  River  Cutthroat 
Trout  in  Oregon 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  is  issuing  a  proposed 
rule  to  list  the  Umpqua  River  cutthroat 
trout  [Oncorbynchus  clarki)  as 
endangered  under  the  Endangered 
Species  Act  of  1973  (ESA).  NMFS  has 


determined  that  the  Umpqua  River 
cutthroat  trout  is  a  "species"  as 
interpreted  under  the  ESA.  The  number 
of  adult  cutthroat  trout  counted  at 
Winchester  Dam  on  the  North  Umpqua 
River  has  declined  to  extremely  low 
numbers.  Habitat  degradation  and 
recreational  fishing  are  believed  to  be 
the  major  factors  contributing  to  the 
decline;  they  continue  to  represent  a 
potential  threat  to  the  Umpqua  River 
cutthroat  trout's  existence.  Should  the 
proposed  listing  be  made  final,  a 
recovery  program  would  be 
implemented. 

DATES:  Comments  must  be  received  bv 
September  6, 1994.  Requests  for  a  public 
hearing  must  be  received  by  August  8, 
1994. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to  the 
Environmental  and  Technical  Services 
Division,  NMFS,  Northwest  Region.  911 
NE.  11th  Avenue,  Suite  620,  Portland, 
OR  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin.  Environmental  and 
Technical  Services  Division,  NMFS, 
Portland,  OR  (503/230-5430)  or  Marta 
Nammack,  Protected  Species 
Management  Division,  NMFS,  1335 
East-West  Highway,  Silver  Spring,  MD 
20910  (301/713-2322). 

SUPPLEMENTARY  INFORMATION: 


Background 

On  April  1,  1993,  the  Secretary  of 
Commerce  received  a  petition  from  the 
Oregon  Natural  Resources  Council. 
Umpqua  Valley  Audubon  Society,  and 
the  Wilderness  Society  to  list  North  and 
South  Umpqua  River  sea-run  cutthroat 
trout  (Oncorhyncbus  clarki  clarki)  as 
threatened  or  endangered  and  to 
designate  critical  habitat  under  the  ESA. 
On  July  19, 1993,  NMFS  published  (58 
FR  38554)  its  intent  to  conduct  a  status 
review  of  North  and  South  Umpqua 
River  sea-run  cutthroat  trout.  To  ensure 
a  comprehensive  review,  NMFS 
solicited  information  and  data  regarding 
the  present  and  historic  status  of  North 
and  South  Umpqua  River  sea-run 
cutthroat  trout  and  whether  this  stock 
qualifies  as  a  "species"  under  the  ESA. 
NMFS  also  requested  information  on 
areas  that  may  qualify  as  critical  habitat 
for  North  and  South  Umpqua  River  sea- 
run  cutthroat  trout. 

On  August  19, 1993,  NMFS  received 
a  petition  from  the  Oregon  Natural 
Resources  Council  and  the  Steamboaters 
for  an  emergency  listing  of  North  and 
South  Umpqua  River  sea-run  cutthroat 
trout.  On  December  17,  1993,  NMFS 
published  a  notice  of  finding  (58  FR 
65961)  that  an  emergency  listing  was 
not  warranted  at  that  time. 
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Biological  Background 

The  Umpqua  River  watershed  covers 
approximately  4,56(  square  miles 
(11,810  km^)  in  soutiwestem  Oregon, 
and  enters  the  Pacific  Ocean  60  miles 
(97  km)  north  of  Cafe  Blanco.  The  river 
is  approximately  2V )  miles  (338  km) 
long  and,  above  rive  r  mile  112,  consists 
of  two  principal  fori  s:  The  North 
Umpqua  and  the  South  Umpqua  rivers. 

In  general,  cutthn  at  trout  are 
considered  to  be  eiti  ler  migratory  and 
anadromous,  or  non  migratory  and 
resident.  In  some  lai  je  river  systems, 
however,  cutthroat  t  out  may  make 
extensive  in-river  m  grations  but  never 
enter  the  ocean.  The  re  is  some  evidence 
that  this  "potamodn  imous"  life  history 
form  occurs  in  the  L  mpqua  River. 
Potairtbdromous  for  ns  migrate  to 
mainstem  rivers  or  1  ikes,  but  otherwise 
their  life  history  cha  racteristics  are 
similar  to  the  anadn  mous  form. 
Resident  forms  of  cutthroat  trout  inhabit 
headwater  areas  thrc  ughout  their  lives. 
and  seldom  live  bey  )nd  the  age  of  4  or 
5  years. 

Throughout  their  ange,  anadromous 
cutthroat  trout  usua  ly  spawn  in  small 
tributary  streams.  In  Oregon, 
anadromous  cutthroat  trout  re-enter 
fresh  water  between  July  and  March; 
few.  if  any,  overwin  er  in  salt  water. 
Spawning  generally  occurs  during  late 
winter  and  spring,  b  at  timing  varies  by 
geographic  location.  Anadromous  adults 
may  survive  spawni  ig  and  reproduce  in 
one  or  more  subseqi  ent  years. 

Anadromous  cutthroat  trout  first 
migrate  to  the  ocean  as  smolts  between 
the  ages  of  2  and  4  y  sars.  In  Oregon,  the 
downstream  migrati  )n  of  smolts  occurs 
between  March  and  une.  Because  they  ~ 
spend  a  variable  am  lunt  of  time  in  the 
ocean,  the  growth  ra  te  of  these  fish 
varies. 

Adult  cutthroat  tr(  lut  (presumed  to  be 
anadromous)  passin  ;  Winchester  Dam 
(river  mile  118  on  tl:  e  North  Umpqua 
River)  have  been  mc  nitored  since  1946. 
Ehiring  this  monitor  ng  period,  a 
maximum  annual  ccunt  of  2,364  (1966- 
67)  and  a  minimum  innual  count  of 
zero  (1992-93)  adull  cutthroat  trout 
have  been  recorded.  The  numbers  of 
anadromous  cutthro  it  trout  returning  to 
the  South  UmfKjua  I  iver  is  unknown. 


Consideration  as  a  "Species"  Under  the 
ESA 

To  qualify  for  listing  as  a  threatened 
or  endangered  species,  Umpqua  River 
sea-run  cutthroat  trout  must  be  a 
"species"  under  the  ESA.  The  ESA 
defines  a  "species"  to  include  any 
"distinct  population  segment  of  any 
species  of  vertebrate  .  .  .  which 
interbreeds  when  mature."  NMFS 
published  a  policy  document  (56  FR 
58612,  November  20, 1991)  describing 
how  the  agency  will  apply  the  ESA 
definition  of  "species"  to  anadromous 
salmonid  species,  including  sea-run 
cutthroat  trout  and  steelhead.  This 
policy  provides  that  a  salmonid 
population  will  be  considered  distinct, 
and  hence  a  species  under  the  ESA,  if 
it  represents  an  evolutionarily 
significant  unit  (ESU)  of  the  biological 
species.  The  population  must  satisfy 
two  criteria  to  be  considered  an  ESU:  (1) 
It  must  be  reproductively  isolated  from 
other  conspecific  population  units,  and 
(2)  it  must  represent  an  important 
component  in  the  evolutionary  legacy  of 
the  biological  species.  The  first 
crit^on,  reproductive  isolation,  need 
not  be  absolute,  but  must  be  strong 
enough  to  permit  evolutionarily 
important  differences  to  accrue  in 
different  population  units.  The  second 
criterion  would  be  met  if  the  population 
contributed  substantially  to  the 
ecological/genetic  diversity  of  the 
species  as  a  whole.  Further  guidance^n 
the  application  of  this  policy  is 
contained  in  "Pacific  salmon 
[Oncorhynchus  spp.)  and  the  Definition 
of  Species  under  the  Endangered 
Species  Act."  which  is  available  upon 
request  (see  ADDRESSES). 

For  the  first  criterion,  NMFS 
considered  available  information 
regarding  geographic  and  physical 
factors  that  may  isolate  Umpqua  River 
sea-run  cutthroat  trout  from  other 
conspecific  populations  of  cutthroat 
trout.  The  scarcity  of  available 
information  about  the  different  life 
history  forms  of  cutthroat  trout  in  the 
Umpqua  River  makes  it  difficult  to 
assess  accurately  the  reproductive 
isolation  of  the  sea-run  cutthroat  trout 
within  the  Umpqua  River  basin.  In 
general,  the  potamodromous  life  history 
form  provides  a  possible  link  between 
anadromous  and  resident  fish  and  may 
retard  divergence  of  these  two  life 
history  forms.  Sea-run  cutthroat  trout 
generally  do  not  overwinter  at  sea  and 
may,  after  spawning,  spend  an  entire 
year  in  fresh  water  prior  to  returning  to 
the  ocean.  Incidence  of  repeat  spawning 
in  cutthroat  trout  is  higher  than  in 
steelhead.  and  this  distinctive  life 
history  trait  may  reflect  a  greater  affinity 


with  resident  life  history  forms.  These 
traits  suggest  that  opportunities  for 
reproductive  isolation  between  life 
history  forms  are  not  as  great  as  with 
other  Oncorhynchus  species  (e.g.,  O. 
mykiss  and  O.  nerka).  According  to 
NMFS  policy  on  application  of  the  ESA 
species  definition,  anadromous  and 
nonanadromous  life  history  forms  can 
be  considered  separately  under  the  ESA 
if  they  are  reproductively  isolated,  but 
they  should  be  considered  together  if 
they  are  not.  Because  there  is  no  clear 
basis  for  considering  sea-run  cutthroat 
trout  in  the  Umpqua  River  as  a  separate 
entity  from  resident  and 
potamodromous  fish,  NMFS  has 
determined  that,  at  least  until  more 
information  is  available,  all  life  history 
forms  of  O.  clarki  in  the  Umpqua  River 
should  be  considered  part  of  the  same 
ESU. 

Unlike  most  other  coastal  rivers,  the 
Umpqua  River  drainage  originates  in  the 
Cascade  Mountains  and  passes  through 
the  Coast  Range.  Anadromous  cutthroat 
trout  in  the  Umpqua  River  are  believed 
to  spawn  farther  from  the  ocean  (125 
miles  (201  km  or  more)  than  most  other 
sea-run  cutthroat  trout  populations.  The 
homing  ability  of  sea-run  cutthroat  trout 
is  generally  considered  to  be  highly 
precise  and  there  is  reason  to  suspect 
that  populations  in  different  drainages 
could  become  reproductively  isolated. 
In  addition,  warm  water  temperatures  in 
the  lower  mainstem  of  the  Umpqua 
River  may  also  act  as  an  isolating 
mechanism.  Although  a  scarcity  of 
direct  evidence  (e.g.,  genetic 
information)  highlights  the  scientific 
uncertainty  regarding  the  degree  of 
reproductive  isolation  of  Umpqua  River 
cutthroat  trout,  available  circumstantial 
evidence  suggests  that  all  life  history 
forms  (i.e.,  anadromous,  resident,  and 
potamodromous)  of  cutthroat  trout 
within  the  Umpqua  River  basin  are 
substantially  reproductively  isolated 
from  populations  in  adjacent  basins. 

Regarding  the  second  ESU  criterion, 
evolutionary  significance,  the  lengthy 
migration  of  the  anadromous  fcr  o  of 
Umpqua  River  cutthroat  trout,  possible 
adaptations  for  dealing  with  warm  water 
temperatures,  and  distinctive 
hydrographic  features  of  the  Umpqua 
River  drainage  all  suggest  that  there  is 
an  ESU  at  the  Umpqua  River  level.  The 
effects  of  the  extensive  releases  of  Alsea 
River  Hatcheryfish  between  1961  and 
1976  were  also  considered.  During  the 
period  when  the  Umpqua  River  was 
stocked  with  Alsea  River  hatchery  fish, 
counts  of  adult  cutthroat  trout 
(presumably  sea-run  fish)  at  Winchester 
Dam  increased  dramatically.  This  trend 
was  not  sustained  after  stocking  was 
discontinued,  and  counts  have  declined 


to  precariously  low  levels.  This  may  be 
evidence  of  the  inability  of  Alsea  River 
cutthroat  trout  to  sustain  a  population 
in  the  Umpqua  River.  Further,  during 
the  stocking  program,  the  sea-run 
cutthroat  trout  passing  over  Winchester 
Dam  exhibited  a  later  run  timing  than 
the  indigenous  population.  After 
stocking  was  discontinued,  this  later 
run  timing  shifted  back  toward  the 
original  run  timing.  Although  there  are 
no  data  that  directly  address  the  effects 
of  Alsea  River  fish  on  Unipqua  River 
native  fish  (e.g.,  genetic  information), 
available  evidence  suggests  that  the 
current  population  of  cutthroat  trout 
represented  by  the  dam  counts  is  a 
remnant  of  the  indigenous  cutthroat 
trout  and  may  be  genetically  distinct 
from  Alsea  River  hatchery  fish. 

Status  of  Umpqua  River  Cutthroat 
Trout 

The  precarious  status  of  the  remaining 
sea-run  cutthroat  trout  in  the  Umpqua 
River  is  not  in  question.  However,  the 
existence  of  potamodromous  fish  is  still 
largely  speculative.  Resident  cutthroat 
trout  numbers  are  not  known,  but  there 
are  a  few  lakes  within  the  Umpqua 
River  Basin  believed  to  contain 
cutthroat  trout.  Although  there  is  no 
direct  information  (e.g.,  abundance 
estimates)  on  the  current  status  of  the 
species,  it  is  likely  that  there  have  been 
significant  reductions  in  the  numbers  of 
resident  and  potamodromous  fish  due  to 
widespread  habitat  degradation  in  the 
Umpqua  River  Basin. 

A  key  factor  influencing  NMFS' 
determination  of  the  status  of  the 
Umpqua  River  cutthroat  trout  concerns 
the  evolutionary  significance  of  the 
anadromous  life  history  form  to  O. 
clarki  as  a  whole.  On  the  issue  of 
anadromy/nonanadromy.  Waples  (1991) 
states: 

If  substantial  gene  flow  occurs  or  has 
recently  occurred  between  the  two  forms, 
they  represent  polymorphisms  within  a 
single  population  and  should  be  considered 
as  a  unit  for  purposes  of  the  Act.  In 
determining  whether  such  a  population  unit 
is  an  ESU,  the  anadromous  and  non- 
anadromous traits  should  be  considered  in 
the  same  manner  as  other  population 
characteristics. .  .  .  The  important  questions 
are  whether  the  traits  have  a  genetic  basis 
and  whether  they  help  to  make  the 
population  unit  "distinct"  from  other 
populations.  For  example,  an  anadromous/ 
nonanadromous  unit  might  be  considered  an 
ESU  if  other  ecologically  comparable 
populations  of  the  species  harbored  only  the 
nonanadromous  form.  In  this  case,  if  the 
population  unit  is  considered  to  be  an  ESU 
solely  or  primarily  on  the  basis  of  the 
anadromous  trait,  then  the  potential  loss  of 
anadromy  should  be  a  legitimate  ESA 
concern.  A  key  question  would  be  whether 
the  nonanadromous  form  was  likely  to  give 
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to  precariously  low  levels.  This  may  be 
evidence  of  the  inability  of  Alsea  River 
cutthroat  trout  to  sustain  a  population 
in  the  Umpqua  River.  Further,  during 
the  stocking  program,  the  sea-run 
cutthroat  trout  passing  over  Winchester 
Dam  exhibited  a  later  run  timing  than 
the  indigenous  population.  After 
stocking  was  discontinued,  this  later 
run  timing  shifted  back  toward  the 
original  run  timing.  Although  there  are 
no  data  that  directly  address  the  effects 
of  Alsea  River  fish  on  Unipqua  River 
native  fish  (e.g.,  genetic  information), 
available  evidence  suggests  that  the 
current  population  of  cutthroat  trout 
represented  by  the  dam  counts  is  a 
remnant  of  the  indigenous  cutthroat 
trout  and  may  be  genetically  distinct 
from  Alsea  River  hatchery  fish. 

Status  of  Umpqua  River  Cutthroat 
Trout 

The  precarious  status  of  the  remaining 
sea-run  cutthroat  trout  in  the  Umpqua 
River  is  not  in  question.  However,  the 
existence  of  potamodromous  fish  is  still 
largely  speculative.  Resident  cutthroat 
trout  numbers  are  not  knowTi,  but  there 
are  a  few  lakes  within  the  Umpqua 
River  Basin  believed  to  contain 
cutthroat  trout.  Although  there  is  no 
direct  information  (e.g.,  abimdance 
estimates)  on  the  current  status  of  the 
species,  it  is  likely  that  there  have  been 
significant  reductions  in  the  numbers  of 
resident  and  potamodromous  fish  due  to 
widespread  habitat  degradation  in  the 
Umpqua  River  Basin. 

A  key  factor  influencing  NMFS" 
determination  of  the  status  of  the 
Umpqua  River  cutthroat  trout  concerns 
the  evolutionary  significance  of  the 
anadromous  life  history  form  to  O. 
clorki  as  a  whole.  On  the  issue  of 
anadromy/nonanadromy,  Waples  (1991) 
states: 

If  substantial  gene  flow  occurs  or  has 
recently  occurred  between  the  two  forms, 
they  represent  polymorphisms  within  a 
single  population  and  should  be  considered 
as  a  unit  for  purposes  of  the  Act.  In 
determining  whether  such  a  population  unit 
is  an  ESU,  the  anadromous  and  non- 
anadromous  traits  should  be  considered  in 
the  same  manner  as  other  population 
characteristics. .  .  .  The  important  questions 
are  whether  the  traits  have  a  genetic  basis 
and  whether  they  help  to  make  the 
population  unit  "distinct"  from  other 
populations.  For  example,  an  anadromous/ 
nonanadromous  unit  might  be  considered  an 
ESU  if  other  ecologically  comparable 
populations  of  the  species  harbored  only  the 
nonanadromous  form.  In  this  case,  if  the 
population  unit  is  considered  to  be  an  ESU 
solely  or  primarily  on  the  basis  of  the 
anadromous  trait,  then  the  potential  loss  of 
anadromy  should  be  a  legitimate  ESA 
concern.  A  key  question  would  be  whether 
the  nonanadromous  form  was  likely  to  give 


rise  to  the  anadromous  form  after  the  latter 
had  gone  locally  extinct.  Therefore,  an 
anadromous/nonanadromous  population  unit 
could  be  listed  based  on  a  threat  to  one  of 
the  life-history  traits,  if  the  trait  were 
genetically  based  and  loss  of  the  trait  would 
compromise  the  "distinctness"  of  the 
population,  (p.  16) 

Thus,  even  if  the  resident  form  were 
determined  to  be  healthy,  the  risk  of 
losing  the  anadromous  form  would  still 
be  an  ESA  concern  if  the  trait  has  a 
genetic  basis  and  it  contributes 
substantially  to  the  species'  ecological 
and  genetic  diversity.  Although  there 
are  no  data  that  directly  address  the 
genetic  relationship  between  the 
different  life  history  forms  of  Umpqua 
River  cutthroat  trout,  circumstantial 
evidence  regarding  population 
abundance  and  run-timing  suggests  that 
a  component  of  the  native  run  persists, 
and  the  possibility  of  losing  this  life 
history  form  must  be  considered  in 
determining  whether  to  list  the  entire 
population. 

NMFS  concludes  that  the  best 
available  information  indicates  that  this 
stock  meets  both  of  the  criteria 
necessary  to  be  considered  an  ESU. 
Therefore,  NMFS  determines  that  the 
Umpqua  River  cutthroat  trout  is  a 
"species"  under  the  ESA. 

Summary  of  Factors  Affecting  the 
Species 

Section  2(a)  of  the  ESA  states  that     . 
various  species  of  fish\  wildlife,  and 
plants  in  the  United  States  have  been 
rendered  extinct  as  a  consequence  of 
economic  growth  and  development 
untempered  by  adequate  concern  and 
conservation.  Section  4(a)(1)  of  the  ESA 
and  the  NMFS  listing  regulations  (50 
CFR  Fart  424)  set  forth  procedures  for 
listing  species.  The  Secretary  of 
Commerce  must  determine,  through  the 
regulatory  process,  if  a  species  is 
endangered  or  threatened  based  upon 
any  one  or  a  combination  of  the 
following  factors:  (1)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  education 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
human-made  factors  affecting  its 
continued  existence. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Habitat  degradation  and  impacts 
associated  with  logging  and  related  land 
management  activities  in  particular 
have  likely  contributed  to  the  Umpqua 
River  cutthroat  trout  population's 


decline.  Removal  of  forest  canopy  can 
cause  an  increase  in  both  the  maximum 
and  the  diurnal  fluctuation  of  water 
temperatures,  leading  to  disease 
outbreaks,  altered  timing  of  migration, 
and  accelerated  maturation.  The 
removal  of  streamside  vegetation  can 
deplete  the  bank  area  of  potential  new 
woody  debris  that  provides  cover  for 
cutthroat  trout.  Siltation  is  another 
result  of  some  logging  practices;  it  is 
known  to  hinder  fry  emergence  from  the 
gravel  and  may  limit  production  of 
benthic  invertebrates.  Dissolved  oxygen 
content  of  both  surface  and  intragravel 
water  can  decrease  as  a  result  of  logging 
operations.  Logging  can  also  cause 
changes  in  stream  flow  regimes, 
resulting  in  potentially  adverse  water 
velocity  and  depth  characteristics. 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Education 
Purposes 

Cutthroat  trout  are  not  harvested 
commercially,  and  scientific  and. 
educational  programs  have  probably 
had  little  or  no  impact  on  Umpqua  River 
cutthroat  trout  populations.  However, 
the  cutthroat  trout  is  a  popular  gamefish 
throughout  the  Pacific  Northwest  and 
available  information  indicates  that 
recreational  fishing  has  likely 
contributed  to  the  genersl  decline  in 
Umpqua  River  cutthroat  trout 
populations.  Also,  poaching  may  pose  a 
major  threat  to  depressed  populations  of 
salmonids  in  the  Umpqua  Paver. 

C.  Disease  or  Predation 

Disease  is  not  believed  to  be  a  factor 
contributing  to  the  decline  of  cutthroat 
trout  populations  in  the  Umpqua  River. 
Several  non-native  fish  species 
introduced  to  the  Umpqua  River  are 
known  to  prey  on  or  compete  with 
salmonids;  however,  there  is  no  specific 
information  regarding  predation  impacts 
by  these  or  native  fishes  on  Umpqua 
River  cutthroat  trout. 

D.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

Because  recreational  fishing  is 
believed  to  have  been  a  factor 
contributing  to  the  general  decline  in 
cutthroat  trout  populations  in  the 
Umpqua  River  basin,  Oregon 
sportfishing  regulations  now  require 
anglers  to  release  naturally  produced 
cutthroat  trout  (i.e.  fish  without  clipped 
adipose  fins)  that  are  greater  than  12 
inches  in  length.  However,  anglers  are 
still  allowed  to  catch  and  keep  up  to 
five  fish  per  day  between  8-12  inches  in 
length  in  the  Umpqua  River  and  estuary. 
Therefore,  existing  harvest  regulations 
may  not  be  adequate  to  protect  a 
substantial  portion  of  the  Umpqua 
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River's  juvenile  an  i  adult  cutthroat 
trout  population  fr)m  overutilization  by 
recreational  angler ;. 

The  significant  decline  in  numbers  of 
cutthroat  trout  passing  Winchester  Dam 
suggests  that  manacement  plans  and 
practices  followed  py  the  U.S.  Forest 
Service  (FS),  Bureaki  of  Land 
Management  (BL\H,  and  Oregon 
Department  of  Fish  and  Wildlife  have 
not  provided  adeqi  ate  protection  for 
this  species.  Although  the  State  of 
.Oregon  listed  the  L  mpqua  River  sea-run 
cutthroat  trout  as  a  sensitive  species  in 
1990,  the  designati  )n  has  not  reversed 
the  decline  of  this  !  pecies.  Furthermore, 
the  designation  has  not  protected  the 
species  from  adver  le  effects  resulting 
from  Federal  actioi  s. 

A  Federal  interaj  ency  cooperative 
program,  the  Recor  i  of  Decision  for 
Amendments  to  FS  and  BLM  Planning 
Documents  Within  the  Range  of  the 
Spotted  Owl  (the  F  jrest  Plan,  April 
1994),  has  recently  been  implemented  to 
provide  a  coordina  ed  management 
direction  for  the  lai  ds  administered  by 
the  FS  and  the  BL\  .  Region-wide 
management  direct  on  will  amend 
existing  management  plans,  including 
Forest  Plans,  Regio  lal  Guides,  Timber 
Sales  Plans,  and  Rt  source  Management 
Plans  for  lands  wit  lin  the  range  of  the 
northern  spotted  oi  A  (including  the 
Umpqua  River  Basin).  As  part  of  the 
Forest  Plan,  implenentation  of  the 
Aquatic  Conservati  3n  Strategy  (ACS) 
should  help  revers*  the  trend  of  aquatic 
ecosystem  degradal  ion  and  contribute 
toward  recovery  of  ish  habitat. 
Coordination  betw(  en  the  Federal  land 
management  agenr  es  and  NMFS,  the 
Environmental  Pro  ection  Agency,  and 
the  U.S.  Fish  and  V  'ildlife  Service 
should  ensure  that  he  ACS  objectives 
are  achieved.  Althc  ugh  the  restoration 
measures  should  b<  nefit  the  species  in 
the  future,  they  ha\  e  just  been 
implemented,  and  i  he  effectiveness  of 
these  measures  is  n  3t  known  and  cannot 
be  assessed  with  ce  rtainty  until  future 
runs  return. 

NMFS  is  aware  o  timber  sales  that 
were  awarded  prioi  to  implementation 
of  the  Forest  Plan,  i  ^though  the  Forest 
Plan  does  not  addnss  previous  actions, 
the  FS  and  BLM  ha  /e  screened 
previously  sold  or  i  warded  timber  sales 
in  the  Umpqua  Riv  r  Basin  to  avoid 
potential  direct,  in(  irect,  or  cumulative 
adverse  impacts  to  lalmonids.  During 
the  screening  proce  ss,  several  concerns 
regarding  individu.  1  sales  were 
identified.  Althoug  i  the  direct  adverse 
effects  of  these  indii^idual  timber  sales 
were  addressed  anc  mitigated,  there 
may  be  remaining  c  umulative  effects 
concerns  (i.e.,  amoint  of  canopy 
removal). 


E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  Alsea  River  Hatchery  fish 
stocking  program  (1960-75)  may  have 
been  a  factor  in  the  decline  of  Umpqua 
River  cutthroat  trout,  although  there  is 
considerable  uncertainty  regarding  the 
ability  of  these  hatchery  fish  to  sustain 
a  population  in  the  river.  The  stocked 
fish  may  have  affected  the  native  fish 
through  behavioral  and  genetic 
interactions,  competition,  predation, 
and  the  spread  of  disease.  However, 
circumstantial  evidence  regarding 
population  abundance  and  run  timing 
suggests  that  a  component  of  the  native 
run  persists. 

Proposed  Determination 

The  ESA  defines  an  endangered 
species  as  any  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  a  threatened 
species  as  any  species  likely  to  become 
an  endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  Section 
4(b)(1)  of  the  ESA  requires  that  the 
listing  determination  be  based  solely  on 
the  best  scientific  and  commercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  species  and  after  taking 
into  account  those  efforts,  if  any,  being 
made  to  protect  such  species. 

Regarding  the  Umpqua  River 
cutthroat  trout  ESU  determination  and 
associated  threatened  or  endangered 
classification,  the  NMFS  status  review 
identified  three  issues  that  cannot 
currently  be  resolved  strictly  on  the 
basis  of  available  scientific  evidence:  (1) 
The  geographic  extent  of  the  ESU;  (2) 
the  effects  of  the  Alsea  River  hatchery 
fish;  and,  (.1)  the  status  (threatened  or 
endangered)  of  the  ESU.  Although  there 
is  uncertainty  regarding  assumptions 
about  the  above  issues,  the  precarious 
status  of  the  remaining  sea-run  fish 
suggests  that  the  anadromous 
component  of  the  Umpqua  River 
cutthroat  trout  population  (which  may 
have  a  genetic  basis)  is  in  danger  of 
extinction.  Any  evaluation  of  a  proposal 
to  list  Umpqua  River  cutthroat  trout 
must  include  full  consideration  of  the 
potential  consequences  of  the  loss  of  the 
anadromous  life  history  form. 

Based  on  its  assessment  of  the  best 
scientific  and  commercial  information 
available,  NMFS  determines  that  the 
Umpqua  River  cutthroat  trout  (i.e.,  all 
life  forms)  is  a  "species"  under  the  ESA. 
The  collective  evidence  suggests  that  an 
important  component  of  the  ESU  is  in 
danger  of  extinction  throughout  a 
significant  portion  of  its  range. 
Therefore,  NMFS  proposes  to  list  all  life 
forms  of  Umpqua  River  cutthroat  trout 


as  endangered.  With  the  proposal  to  list 
Umpqua  River  cutthroat  trout,  NMFS  is 
assuming  that:  (1)  All  life  history  forms 
of  cutthroat  trout  in  the  Umpqua  Basin 
constitute  one  ESU,  (2)  the  ESU 
represents  the  evolutionary  legacy  of  the 
historical  cutthroat  trout  population, 
and  (3)  either  all  life  history  forms  of 
cutthroat  trout  in  the  Umpqua  Basin 
have  experienced  extensive  declines  in 
abundance  such  that  they  are  presently 
threatened  with  extinction,  or  the 
depressed  sea-run  component  of  the 
population  is  a  substantial  and 
important  component  of  the  ESU,  and 
its  loss  would  compromise  the 
distinctness  and  viability  of  the 
inclusive  ESU.  NMFS  will  reconsider 
this  proposed  listing  determination  if  it 
obtains  relevant  information  regarding 
the  extent  of  the  ESU  that  contains 
Umpqua  River  cutthroat  trout,  the 
effects  of  previous  stocking  of  Alsea    - 
River  hatchery  fish  on  current 
populations,  or  the  relationship  between 
anadromous,  potamodromous,  and 
resident  life-history  forms  in  the 
Umpqua  River. 

Critical  Habitat 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  extent  prudent  and 
determinable,  critical  habitat  be 
designated  concurrently  with  the  listing 
of  a  species.  While  NMFS  has 
completed  its  analysis  of  the  biological 
status  of  Umpqua  River  cutthroat  trout, 
it  has  not  completed  the  analysis 
necessary  for  designating  critical 
habitat.  NMFS  has  determined  that  a 
critical  habitat  designation  will  require 
a  more  detailed  assessment  of  the 
relationship  between  the  various 
cutthroat  trout  life  forms.  Therefore,  to 
avoid  delaying  this  listing  proposal, 
NJvIFS  will  propose  critical  habitat  in  a 
separate  rulemaking. 

Public  Comments  Solicited 

To  ensure  that  the  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible, 
NMFS  is  soliciting  comments  and 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the  - 
scientific  community,  industry,  and  any 
other  interested  parties  (see  DATES  and 
ADDRESSES).  The  final  decision  on  this 
proposal  will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  NMFS,  and 
may  differ  from  this  proposed  rule. 

Classification 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A),  restrict  the 
information  that  may  be  considered 
when  assessi^ig  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 


decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus,  675  F.  2d 
825  (6th  Cir.,  1981),  NMFS  has 
categorically  excluded  all  ESA  listing 
actions  from  environmental  assessment 
requirements  of  NEPA  (48  FR  4413, 
February  6, 1984). 

As  noted  in  the  Conference  report  on 
the  1982  amendments  to  the  ESA, 
economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  the  species.  Therefore,  the 
economic  analysis  requirements  of  the 
Regulatory  Flexibility  Act  are  not    - 
applicable  to  the  listing  process- 
Similarly,  this  proposed  rule  is 
exempt  from  review  under  E.O.  12866. 
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decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus,  675  F.  2d 
825  (6th  Cir..  1981),  NMFS  has 
categorically  excluded  all  ESA  listing 
actions  from  environmental  assessment 
requirements  of  NEPA  (48  FR  4413, 
February  6, 1980. 

As  noted  in  the  Conference  report  on 
the  1982  amendments  to  the  ESA, 
economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  the  species.  Therefore,  the 
economic  analysis  requirements  of  the 
Regulatory  Flexibility  Act  are  not 
applicable  to  the  listing  process.- 

Similarly,  this  proposed  rule  is 
exempt  from  review  under  E.O.  12866. 
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List  of  Subjects  in  50  CFR  Part  222 

Administrative  practice  and 
procedure,  Endangered  and  threatened 
species.  Exports,  hnports,  Reportini^  and 
recordkfjeping  requirements, 
Transportation. 

Dated:  luly  1.  1(194 
Charles  Kamclla. 

Acting  Program  Management  Officer, 
National  Marine  risheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  222  is  proposed 
to  bfe  amended  as  follows: 


PART  222— ENDANGERED  FISH  OR 
WILDLIFE 

1.  Thu  authority  citation  of  part  222 
continues  to  read  as  follows: 

Authority:  ifi  U  S.C.  15.31-1543 
§222.23    [Amended] 

2.  In  «?  222.23,  paragraph  (a),  the 
second  sentence,  is  amended  by  addinf^ 
the  phrase  "Umpqua  River  cutthroat 
trout  [Oncorhynchiis  clarki);" 
imnit.'diateiy  after  the  phrase 
"Sacramento  River  winter-run  chinook 
salmon  [Oncnrhynchus  tshnw-yiachn):" . 

IIR  DtM..  'JA-lbS//  Fii.'d  y-.-i-'M:  2:47  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  othtr  than  rules  or 
proposed  oiles  that  are  applicable  to  the 
public.  Notices  of  heanngs  arxl  investigations, 
comrnittee  meetings,  agfncy  decisions  and 
rulings,  delegations  of  atittxirity,  filing  of 
petitions  arxl  appficationB  and  agency 
statements  of  organization  and  furKtions  are 
examples  of  documentsjappeanng  in  this 
section.  I 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Reviev  f  by  Office  of 
Management  and  Bu  dget 

July  1.1994. 

The  Department  o 
submitted  to  0MB 
following  proposal 
information  under 
Paperwork  Reductioi  i 
Chapter  35)  since  the 
published.  This  list  i 
proposals,  revisions, 
reinstatements.  Each 
following  informat 

(1)  Agency  propospg 
collection;  (2  J  Title 
collection;  (3)  Form 
applicable;  (4)  How 
information  is  requested 
be  required  or  asked 
estimate  of  the  numhler 
An  estimate  of  the  to 
needed  to  provide 
Name  and  telephone 
agency  contact  perso^ 

Questions  about 
listing  should  be  di 
person  named  at  the 
Copies  of  the  proposed 
supporting  documen 
from:  Department  CI 
USDA,  OIRM.  Room 
Bldg.,  Washington, 
690-2118. 


ths 


the  information 
the  information 
umber(s),  if 
(Jften  the 

(5)  Who  will 
0  report;  (6)  An 

of  responses;  (7) 
al  number  of  hours 
information;  (8) 
number  of  the 
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Tt  cted 


Revision 
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•  Fanners  Home 
7  CFR  1924-B,  Mani^ 

Individual  Borrowers 
FmHA  431-1.  2.  4; 

23,  24,  and  27 
Recordkeeping;  On 
Individuals  or  house  lolds 

Businesses  or  othe  ■ 
-     businesses  or 

responses;  2,148. 
Jack  Holston  (202)  7 

•  Rural  Electrificati 
Electric  and  Telephc 

Specifications  Ac 


items  in  the 
to  the  agency 
3nd  of  each  entry. 

forms  and 
s  may  be  obtained 
(  arance  Officer, 
404-W  Admin. 
EJC  20250.  (202) 


inistrafion 
ement  Advice  to 
and  Applicants 
-1, 10; 1924-22, 


orcasion 

;  Farms; 
for-profit;  Small 
organizations;  234.935 
hours 
0-9736 
Administration 
Standards/ 
ptance 


7' 19 


en. 
oie , 


Telephone  Field  Trials,  and  Telephone 

Contract  Forms  j 

Numerous  forms 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  7,019 

responses;  8,837  hours 
George  J.  Bagnell  (202)  720-0698 

•  Forest  Service 

Special-Use  Application.  Permitting, 
and  Administration  Program — 
Addendum 

FS-270O-3b 

Quarterly;  Annually 

Individuals  or  households;  Non-profit 
institutions;  Small  businesses  or 
organizations;  56,738  responses; 
68,488  hours 

Mark  Scheibel  (202)  205-1371 

•  Rural  Electrification  Administration 
REA  Specifications  for  Quality  Control 

and  Inspection  of  Timber  Products 
Recordkeeping;  Annually 
Businesses  or  other  for-profit;  Non- 
profit institutions;  21,000  responses; 
39,166  hours 
Bob  Lash  (202)  720-9098 

Extension 

•  Agricultural  Marketing  Service 
Papayas  Grown  in  Hawaii.  Marketing 

Order  No.  928 
FV-86;  FV-86-1;  FV-87;  and  FV-88 
Recordkeeping;  On  occasion;  Annually; 

Every  six  years 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

1.217  responses;  1,039  hours 
Charles  L.  Bush  (202)  690-3670 

•  Agricultural  Marketing  Service 
Tokay  Grapes  Grown  in  San  Joaquin 

County.  California;  Marketing 
Order  No.  926 
FV-106;  FV-107;  FV-108 
Recordkeeping;  On  occasion 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

311  responses;  13  hours 
Mark  J.  Kreaggor  (202)  720-2431 

•  Rural  Electrification  Administration 
Financial  Requirement  and  Expenditure 

Statement — Electric 
REA  Form  595  ! 

On  occasion 
Small  businesses  or  organizations;  2,700 

responses;  29.700  hours 
Daphne  L.  Brown  (202)  205-3660 

•  Rural  Electrification  Administration 
Accounting  Requirements  for  Electric 

Borrowers 
Recordkeeping 
Small  businesses  or  organizations;  950 

recordkeepers;  247,000  hours 
Roberta  Detwiler  (202)  720-5227 


•  Rural  Electrification  Administration 
Manual  for  Preservation  of  Borrowers' 

Records  (Electric) 
Recordkeeping 
Small  businesses  or  organizations;  950 

recordkeepers;  19.000  hours 
Roberta  Detwiler  (202)  720-5227 

New  Collection 

•  Rural  Development  Administration 
7  CFR  4284-F,  Rural  Technology 

Development  Grants 
Recordkeeping;  On  occasion;  Monthly; 

Quarterly 
Individuals  or  households;  State  or  local 

governments;  Non-profit  institutions; 

Small  businesses  or  organizations; 

2,935  responses;  6,105  hours 
Jack  Holston  (202)  720-9736 
Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
(PR  Doc.  94-16511  Filed  7-7-94;  8:45  ami 
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Office  of  the  Secretary 

Meat  Import  Limitations;  Third 
Quarterly  Estimate 

The  Meat  Import  Act  of  1979,  as 
amended  (19  U.S.C.  2253  note)  (the 
"Act"),  provides  for  Hmiting  the 
quantity  of  fresh,  chilled,  or  fi-ozen  meat 
of  bovine,  sheep  (except  lambf.  and 
goats;  and  processed  meat  of  beef  or  veal 
(Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.'l0.00, 
0201.20.20.  0201.20.40.  0201.20.60, 
0201.30.20,  0201.30.40,  0201.30.60, 
0202.10.00,  0202.20.20,  0202.20.40, 
0202.20.60.  0202.30.20,  0202.30.40, 
0202.30.60. 0204.21.00,  0204.22.40, 
0204.23.40,  0204.41.00.  0204.42.40, 
0204.43.40.  and  0204.50.00).  other  than 
products  of  Canada  and  Mexico,  which 
may  be  imported  into  the  United  States 
in  any  calendar  year.  Such  limitations 
are  to  be  imposed  when  the  Secretary  of 
Agriculture  estimates  that  imports  of 
articles,  other  than  products  of  Canada 
and  Mexico,  provided  for  in 
Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00. 
0201.20.40,  0201.20.60,  0201.30.40, 
0201.30.60.  0202.10.00.  0202.20,40, 
0202.20.60,  0202.30.40,  0202.30.60, 
0204.21.00,  0204.22.40,  0204.23.40. 
0204.41.00.  0204.42.40,  0204.43.40,  and 
0204.50.00  (hereinafter  referred  to  as 
"meat  articles"),  in  the  absence  of 
limitations  under  the  Act  during  such 
calendar  year,  would  equal  or  exceed 
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110  percent  of  the  estimated  aggregate 
quantity  of  meat  articles  prescribed  for 
calendar  year  1994  by  section  2(c)  as 
adjusted  under  section  2(d)  of  the  Act. 

As  announced  in  the  Notice 
published  in  the  Federal  Register  on 
January  6, 1994  (59  FR  727),  the 
estimated  aggregate  quantity  of  meat 
articles  other  than  products  of  Canada 
and  Mexico  prescribed  by  section  2(c)  as 
adjusted  by  section  2(d)  of  the  Act  for 
calendar  year  1994  is  1,108.1  million 
pounds. 

In  accordance  with  the  requirements 
of  the  Act.  I  have  determined  that  the 
third  quarterly  estimate  of  the  aggregate 
quantity  of  meat  articles  other  than 
products  of  Canada  and  Mexico  which 
would,  in  the  absence  of  limitations 
under  the  Act,  be  imported  during 
calendar  year  1994  is  1,218.8  miUion 
pounds. 

Done  at  Washington.  DC,  this  30th  day  of 
June,  1994. 

Mike  Espy, 

Secretary  of  Agriculture. 

[FR  Doc.  94-16512  Filed  7-7-94;  8:45  am) 

BILLING  CODE  3410-tO-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Massachusetts  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  tlie 
Massachusetts  Advisory  Committee  will 
be  convened  at  1:00  p.m.  and  adjourn  at 
4:00  p.m.  on  Thursday,  August  18, 1994, 
in  the  Executive  Dining  Room  (Room  E- 
226  of  the  Low  Rise  Building)  of  the 
John  F.  Kennedy  Federal  Building, 
Cambridge  and  New  Sudbury  Streets. 
Boston,  MA  02203.  The  purpose  of  the 
meeting  is  to:  (1)  induct  11  new 
members;  (2)  discuss  civil  rights  issues 
around  the  State;  and  (3)  select  a  1995 
project. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Conunittee,  should  contact 
Committee  Chairperson  Dorothy  S. 
Jones,  617-623-5610,  or  John  I.  Binkley. 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


110  percent  of  the  estimated  aggregate 
quantity  of  meat  articles  prescribed  for 
calendar  year  1994  by  section  2(c)  as 
adjusted  under  section  2(d)  of  the  Act. 

As  announced  in  the  Notice 
published  in  the  Federal  Register  on 
January  6, 1994  (59  FR  727J,  the 
estimated  aggregate  quantity  of  meat 
articles  other  than  products  of  Canada 
and  Mexico  prescribed  by  section  2(c)  as 
adjusted  by  section  2(d)  of  the  Act  fw 
calendar  year  1994  is  1.108.1  million 
pounds. 

In  accordance  with  the  requirements 
of  the  Act.  I  have  determined  that  the 
third  quarterly  estimate  of  the  aggregate 
quantity  of  meat  articles  other  than 
products  of  Canada  and  Mexico  which 
would,  in  the  absence  of  limitations 
under  the  Act,  be  imported  during 
calendar  year  1994  is  1,218.8  million 
pounds. 

Done  at  Washington.  EX:.  this  30th  day  of 
June,  1994. 

Mike  Espy, 

Secretary  vf  Agriculture. 

IFR  Doc.  94-16512  Filed  7-7-94;  8:45  am) 

BILLING  CODE  3410-10-M 


Federal  Register  /  VoL  59,  No.  130  /  Friday,  July  8,  1994  /  Notices 


35095 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Put>tic  Meeting 
of  the  Massachusetts  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  tlie 
Massachusetts  Advisory  Committee  will 
be  convened  at  1:00  p.m.  and  adjourn  at 
4:00  p.m.  on  Thursday,  August  18, 1994, 
in  the  Executive  Dining  Room  (Room  E- 
226  of  the  Low  Rise  Building)  of  the 
John  F.  Kennedy  Federal  Building, 
Cambridge  and  New  Sudbury  Streets, 
Boston,  MA  02203.  The  purpose  of  the 
meeting  is  to:  (1)  induct  11  new 
members;  (2)  discuss  civil  rights  issues 
around  the  State;  and  (3)  select  a  1995 
project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Conmiittee,  should  contact 
Committee  Chairperson  Dorothy  S. 
Jones,  617-623-5610,  or  John  I.  Binkley, 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington.  DC.  fulv  1. 1994. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  94-16586  Filed  7-7-94;  8:45  am) 

BILLING  CODE  633S-01-^ 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  26-e4] 

Foreign-Trade  Zone  9»— Wilmington, 
DE;  Application  for  Subzone  Zeneca 
Inc.,  Pharmaceuticals  Plant  Newark, 
DE 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Delaware  Development 
Office,  on  behalf  of  the  State  of 
Delaware,  grantee  of  FTZ  99.  reouesting 
special-purpose  subzone  status  for  the 
pharmaceutical  manufacturing  facility 
of  Zeneca  Inc.  (Zeneca),  in  Newark. 
Delaware,  adjacent  to  the  Wilmington 
Customs  port  of  entry  area.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  June  22, 1994. 

Zeneca  Inc.  is  a  wholly-owned 
subsidiary  of  Zeneca  Group  PLC  (U.K.), 
a  bioscience  company  comprising  three 
global  businesses — pharmaceuticals, 
agrochemicals  and  seeds,  and  specialty 
products.  Zeneca  Group  was  created  as 
part  of  the  1993  worldwide 
reorganization  of  Imperial  Chemical 
Industries  PLC  (U.K.)  along  industry 
lines. 

Zeneca 's  plant  (2  bldgs.  on  156  acres/ 
520.700  sq.  ft.)  is  located  at  587  Old 
Baltimore  Pike,  Newark.  Delaware,  some 
10  miles  west  of  Wilmington.  The 
facility  (530  employees)  is  used  to 
produce  and/or  distribute  a  wide  range 
of  pharmaceuticals,  including 
CEFOTAN®  (antibioUc),  HIBICLENS® 
(antiseptic),  DIPRIVAN®  (anesthetic), 
TENORETIC*  and  TENORMIN® 
(hypertension  treatment);  and 
NOLVADEX®  and  ZOLADEX®  (anti- 
cancer). The  application  also  requests 
approval  for  the  production  of 
MERREM*  (antibiotic),  for  which  a 
plant  expansion  is  currently  underway. 
In  addition,  the  company  is  reqiiesting 
to  use  zone  procedures  for  drugs 
currently  in  development  that  may  also 
be  produced  at  the  Newark  facility; 
including  ARIMIDEX*,  CASODEX®  and 
TOMUDEX®  (anti-  cancer); 
PALUDRINE"*  (anti-malarial);  and 
SEROQUEL*  (schizophrenia  treatment). 
The  active  ingredients  for  a  nimiber  of 


tnese  produas  are  or  would  be  sourcea 
abroad.  For  those  products  currently 
produced  in  the  U.S.,  foreign-sourced 
materials  account  for  some  30  percent  of 
finished  product  value. 

Zone  procedures  would  exempt 
Zeneca  from  Customs  duty  payments  on 
foreign  materials  used  in  production  for 
export.  On  domestic  sales,  the  company 
would  be  able  to  choose  the  duty  rates 
that  apply  to  the  finished  products 
(3.7%-6.9%).  The  duty  rates  on  foreign- 
sourced  items  range  from  3.7%  to  8.7%. 
At  the  outset,  zone  savings  would 
primarily  involve  choosing  the  finished 
product  duty  rate  for  NOLVADEX^ 
(6.3%)  rather  than  the  rate  for  the 
foreign  active  ingredient,  tamoxifen 
(6.6%).  The  application  indicates  that 
the  savings  from  zone  procedures  will 
help  improve  the  firm's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  September  6, 1994. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  to  September 
21, 1994. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office.  Suite  201, 660  American 

Avenue,  King  of  Prussia,  PA  19406, 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716. 14th  and  Pennsylvania  Avenue, 

NW..  Washington,  DC  20230. 

Dated:  June  28. 1994. 
John  J.  DaPonte,  Jr., 
Executive  Secretary. 
(FR  Doc.  94-16603  Filed  7-7-94;  8:45  am) 

BU.UNG  CODE  3$10-DS-P 


[Docket  24-04] 

Foreign-Trade  Zone  9B— Honolulu,  HI; 
Kerr  Pacific  Corp.,  HFM  Division 
(Bakery  Mixes  and  Animal  Feed); 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Department  of  Business, 
Economic  Development  &  Tourism  of 
the  State  of  Hawaii,  grantee  of  FTZ 
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Subzone  9B,  reque  ;ting  authority  on 
behalf  of  Kerr  Paci  ic  Corp.,  HFM 
Division  (HFM)  (fo  merly  known  as 
Hawaiian  Flour  Mi  Is,  Inc.)  to  expand 
the  scope  of  subzone  manufacturing 
authority  and  to  expand  the  boundary  of 
the  subzone.  The  a  jplication  was 
submitted  pursuan  to  the  provisions  of 
the  Foreign-Trade ;  'ones  Act,  as 
amended  (19  U.S.G.  81a-81u).  and  the 
regulations  of  the  E  oard  (15  CFR  Part 
400).  It  was  formal  y  filed  on  June  8, 
1994. 

Subzone  9B  was  approved  by  the  FTZ 
Board  in  1984,  witll  authorized  activity 
involving  the  prodnction  of  bakery 
mixes  (flour,  sugar]  milk  blends)  for 
export  (Board  Ord*  274,  49  FR  42969, 
10/17/84).  The  subrone  consists  of  one 
site  (72,000  sq.  ft..  i4  employees), 
adjacent  to  Pier  23  bt  Honolulu  Harbor. 

HFTvI  is  now  seeking  authority  to 
expand  the  scope  of  activities 
conducted  under  zime  procedures  to 
include  the  processing  of  animal  feeds. 
Some  of  the  ingred  ents  would  be 
sourced  abroad,  inc  luding  com,  soybean 
meal,  alfalfa  meal  and  barley.  The 
finished  animal  feed  would  be  sold  to 
the  livestock  indiis  ry  in  Hawaii  and 
abftiad. 

Zone  procedures  would  exempt  HFM 
from  Customs  duty  payments  on  foreign 
items  that  are  used  in  production  for 
export.  On  sales  to  he  Hawaiian  market, 
the  company  woulc  be  able  to  choose 
the  duty  rate  that  applies  to  the  blended 
animal  feeds  (duty  free)  instead  of  the 
rate  that  applies  tojoreign  ingredients 
(duty  free  to  3%).  The  application 
indicates  that  the  si  vings  from  zone 
procedures  would  1  lelp  improve  the 
company's  internal  onal 
competitiveness. 

To  accommodate  the  proposed 
activity,  the  applici  nt  is  also  requesting 
authority  to  expanc  the  boundary  of  the 
subzone  to  include  HFM's  grain  silos 
and  a  parcel  for  a  p  oposed  animal  feed 
mill  (approx.  20.00  )  sq.  ft.),  adjacent  to 
the  existing  subzon }. 

In  accordance  wi  h  the  Board's 
regulations,  a  mem  »er  of  the  FTZ  Staff 
has  been  appointed  examiner  to 
investigate  the  app  ication  and  report  to 
the  Board. 

Public  comment  i  m  the  application  is 
invited  from  intere)  ted  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  In  the  Board's 
Executive  Secretarjj  at  the  address 
below.  The  closing  period  for  their 
receipt  is  September  6, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  tl  e  foregoing  period 
may  be  submitted  c  uring  the  subsequent 
15-day  period  to  Se  Jtember  21, 1994. 

A  copy  of  the  app  lication  and  the 
accompanying  exhi  )its  will  be  available 


for  public  inspection  at  each  of  the 

following  locations:  , 

U.S.  Department  of  Commerce  District 
Office  300  Ala  Moana,  Suite  4106, 
Honolulu,  Hawaii  96813 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  Street  &  Constitution 
Avenue  NW.,  Washington.  DC  20230. 

Dated:  )une  20, 1994. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  94-16W)6  Filed  7-7-94;  8:45  am] 

BtLUNG  COOe  3510-DS-P 


[Docket  A(32b1)-d-e3] 

Foreign-Trade  Zone  54 — Clinton 
County,  New  York  Withdrawal  of 
Request  for  Export  Manufacturing 
Authority  (Bicycles) 

Notice  is  hereby  given  of  the 
withdrawal  of  the  request  submitted  by 
the  Clinton  Coimty  Area  Economic 
Development  Corporation,  grantee  of 
FTZ  54.  for  authority  for  the 
manufacture  of  bicycles  for  export 
within  FTZ  54.  The  application  was 
filed  on  June  24, 1993  (58  FR  36390.  7/ 
7/93). 

The  withdrawal  was  requested  by  the 
applicant  because  of  a  policy  issue  that 
arose  regarding  the  proposed  operation, 
and  the  case  has  been  closed  without 
prejudice. 

Dated:  June  24. 1994. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  94-16604  Filed  7-7-94;  8:45  am] 

BILUNQ  COOE  3S10-OS-P 


[Order  No.  697] 

Grant  of  Authority  for  Subzone  Status; 
BMW  Manufacturing  Corporation 
(Automobiles),  Spartanburg  County, 
SC,  Greenville-Spartanburg  Customs 
Port  of  Entry 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 


zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
South  Carolina  State  Ports  Authority, 
grantee  of  Foreign-Trade  Zone  38,  for 
authorization  of  special-purpose 
subzone  status  at  the  automobile 
manufacturing  plant  of  BMW 
Manufacturing  Corporation  in 
Spartanburg  County.  South  Carolina, 
was  filed  by  the  Board  on  July  19, 1993, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  32-93,  58  FR  40623,  7-29-93); 
and, 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
puHic  interest; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  38A)  at  the  BMW 
Manufacturing  Corporation  in 
Spartanburg  County,  South  Carolina,  at 
the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  IX:,  this .24th  day  of 
June  1994. 

Susan  G.  Esserroan, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates.  Foreign-Trade  Zones  Board. 

Attest: 

John  J.  Da  Ponte,  Jr.. 

Executive  Secretary. 

(FR  Doc.  94-16605  Filed  7-7-94;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


International  Trade  Administration 

[A-588-806] 

Electrolytic  Manganese  Dioxide  From 
Japan:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration,- 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Erik 
Warga  or  Dorothy  Tomaszewski,  Office    - 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230; 
telephone:  (202)  482-0922  and  (202) 
482-0631,  respectively. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  April  8. 1992  (57  FR  11935).  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  notices  of  "Opportunity  to 
Request  Adrainislrative  Review."  In 
response  to  the  request  inade  by 
Petitioners.  Chemetals  Inc.  and  Kerr- 
McGee  Chemical  Corporation,  the 
Department  initiated  the  administrative 
review  on  May  22, 1992  (57  FR  21769) 
of  the  antidumping  duty  order  on 
Electrolytic  Manganese  Dioxide  (HMD) 
from  Japan  on  April  17. 1989  (54  FR 
15244).  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States.  Tosoh 
Corporation  (TOSOH)  during  the  period. 
April  1. 1991.  through  March  31. 1992. 
The  Department  is  conducting  this 
review  in  accordance  with  section  751 

of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

On  August  26, 1992,  the  Department 
issued  a  questionnaire  to  TOSOH  for  the 
1991-1992  administrative  review.  The 
questionnaire  had  three  sections: 
section  A,  requesting  general 
information;  section  B,  requesting 
information  on  U.S.  sales;  and  section  C, 
requesting  information  on  home  market  - 
sales.  TOSOH  submitted  its 
questionnaire  response  on  November 
13. 1992.  Petitioners  submitted 
comments  on  TOSOH's  questionnaire 
response  on  December  2, 1992. 

On  December  18. 1992,  petitioners 
alleged  to  the  Department  that  TOSOH 
was  selling  the  subject  merchandise  to 
the  United  States  at  prices  below  cost  of 
production.  On  March  29. 1994, 
pursuant  to  section  773(b)  of  the  Act, 
the  Department  issued  section  D  of  the 
questionnaire,  which  requested 
information  on  TOSOH's  cost  of 
production.  On  April  29. 1994.  TOSOH 
informed  the  Department  that  it  would 
not  respond  to  section  D  of  the 
questionnaire.  TOSOH  explained  that 
its  small  role  in  the  U.S.  market  does 
not  justify  the  high  cost  of  completing 
the  questionnaire. 

Since  TOSOH  did  not  respond  to 
section  D  of  the  Department's 
questionnaire,  we  consider  it  to  be  an 
uncooperative  respondent.  Therefore, 
pursuant  to  section  776(c)  of  the  Act, 
the  Department  has  preliminarily 
determined  to  assess  antidumping 
duties  of  77.43  percent  ad  valorem 
based  on  best  information  available 
(BIA)  for  this  period  of  review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  April  8. 1992  (57  FR  11935).  the 
Department  of  Commerce  {the 
Department)  published  in  the  Federal 
Register  notices  of  "Opportunity  to 
Request  Administrative  Review."  In 
response  to  the  request  inade  by 
Petitioners,  Chemetals  Inc.  and  Kerr- 
McGee  Chemical  Corporation,  the 
Department  initiated  the  administrative 
review  on  May  22, 1992  (57  FR  21769) 
of  the  antidumping  duty  order  on 
Electrolytic  Manganese  Dioxide  (EMD) 
from  Japan  on  April  17, 1989  (54  FR 
15244).  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States,  Tosoh 
Corporation  (TOSOH)  during  the  period, 
April  1, 1991.  through  March  31, 1992. 
The  Department  is  conducting  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act). 

On  August  26, 1992,  the  Department 
issued  a  questionnaire  to  TOSOH  for  the 
1991-1992  administrative  review.  The 
questionnaire  had  three  sections: 
section  A,  requesting  general 
information;  section  B,  requesting 
information  on  U.S.  sales;  and  section  C, 
requesting  information  on  home  market  ■ 
sales.  TOSOH  submitted  its 
questionnaire  response  on  November 
13, 1992.  Petitioners  submitted 
comments  on  TOSOH's  questionnaire 
response  on  December  2, 1992. 

On  December  18, 1992,  petitioners 
alleged  to  the  Department  that  TOSOH 
was  selling  the  subject  merchandise  to 
the  United  States  at  prices  below  cost  of 
production.  On  March  29, 1994, 
pursuant  to  section  773(b)  of  the  Act, 
the  Department  issued  section  D  of  the 
questionnaire,  which  requested 
information  on  TOSOH's  cost  of 
production.  On  April  29, 1994,  TOSOH 
informed  the  Department  that  it  would 
'not  respond  to  section  D  of  the 
questionnaire.  TOSOH  explained  that 
its  small  role  in  the  U.S.  market  does 
not  justify  the  high  cost  of  completing 
the  questionnaire. 

Since  TOSOH  did  not  respond  to 
section  D  of  the  Department's 
questionnaire,  we  consider  it  to  be  an 
uncooperative  respondent.  Therefore, 
pursuant  to  section.  776(c)  of  the  Act, 
the  Department  has  preliminarily 
determined  to  assess  antidumping 
duties  of  77.43  percent  ad  valorem 
based  on  best  information  available 
(BIA)  for  this  period  of  review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
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Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  electrolytic  manganese 
dioxide.  EMD  is  manganese  dioxide 
(MnOi)  that  has  been  refined  in  an 
electrolysis  process.  During  the  review 
period,  such  merchandise  was 
classifiable  under  subheading 
2820.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

On  January  6, 1992,  the  Department 
published  a  final  scope  ruling. 
Electrolytic  Manganese  Dioxide  from 
Japan;  Final  Scope  Ruling  (57  FR  395; 
January  6, 1992),  in  which  it  affirmed 
that  high-grade  chemical  manganese 
dioxide  (CMD-U)  is  a  "later-developed 
product"  and  is  included  within  the 
scope  of  the  order  on  EMD  from  Japan. 
For  a  detailed  discussion  of  that  ruling, 
see  Electrolytic  Manganese  Dioxide  from 
Japan;  Preliminary  Scope  Ruling  (56  FR 
56977;  November  7, 1991). 

Preliminary  Results  of  the  Review 

This  review  covers  EMD  entries  into 
the  United  States  by  one  manufacturer/ 
exporter,  TOSOH.  Given  that  TOSOH 
declined  to  respond  to  section  D  of  the 
Department's  questionnaire,  we 
consider  it  to  be  an  uncooperative 
respondent,  and  have  assigned  to  it  a 
margin  based  on  BIA  under  section 
776(c)  of  the  Act  (see  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Steel  Wire  Rod  from  Brazil  (59 
FR  5984,  February  9, 1994);  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products,  etc.  from  Brazil  (58  FR 
37091,  July  9, 1993)).  Our  practice,  for 
uncooperative  respondents,  is  to  apply 
as  BIA  the  higher  of  (1)  the  highest  of 
the  rates  found  for  any  firm  in  the  less- 
than-fair-value  (LTFV)  investigation  or 
prior  administrative  reviews,  or  (2)  the 
highest  rate  found  in  this  review  for  any 
firm  [see  Final  Results  of  Administrative 
Review:  Antifriction  Bearings  (other 
than  Tapered  Roller  Bearings)  from 
France  (58  FR  39729,  39739,  July  26, 
1993)).  Therefore,  we  used,  as  BIA.  the 
highest  of  the  rates  found  for  any  firm 
in  the  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  EMD  from  Japan 
(54  FR  8778.  March  2, 1989),  which  is 
77.43  percent. 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  review 
period: 


Manufac- 
turef/exportef 

Time  period 

Margin 
(per- 
cent) 

TOSOH  

04/1/92-0301/93 

77.43 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries  for  the 
period  of  review.  The  Department  will 
issue  appraisement  instructions  directly 
to  the  Customs  Service. 

Furthermore,  the  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act.  A  cash 
deposit  of  estimated  antidumping  duties 
based  on  margins  for  the  period  of  April 
1. 1991.  through  March  31, 1992,  shall 
be  required  on  all  shipments  of  subject 
merchandise  fit>m  Japan,  as  follows: 

(1)  the  cash  deposit  rate  for  the 
reviewed  company  will  be  that 
established  in  the  final  results  of  this 
administrative  review; 

(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  LTFV  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and 

(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  the  "all  other"  rate  established  in  the 
LTFV  investigation  (54  FR  8778)  of 
73.30  percent,  as  discussed  below. 

On  May  25, 1993,  the  Court  of 
International  Trade,  in  Floral  Trade 
Council  V.  United  States,  822  F.  Supp. 
782  (1993),  and  Federal  Mogul 
Corporation  v.  United  States,  822  F. 
Supp.  782  (1993).  decided  that  once  an 
"all  others"  rate  is  established  for  a 
company  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others  '  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders. 

In  proceedings  governed  by 
antidumping  findings  [i.e.,  proceedings 
originally  investigated  by  the  Treasury 
Department),  unless  we  are  able  to 
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ascertain  the  "all  others"  rate  from  the 
Treasury  LTVF  inves  Ligation,  the 
Department  adopts  tie  "new  shipper" 
rate  established  in  tl^  first  final  results 
of  administrative  review  published  by 
the  Department  of  Cc  mmerce  (or  that 
rate  as  amended  for  c  orrection  of 


clerical  errors  or  as  a 


result  of  litigation) 


J778). 

^rements,  when 

in  effect  until 

resuhsof  the 


Bview. 
ves  as  a 


as  the  "all  others"  rale  for  the  purposes 
of  establishing  cash  (  eposits  in  all 
current  and  future  ac  mlnistrative 
reviews. 

Because  this  proce  ;ding  was 
investigated  by  the  D  apartment  of 
Commerce,  it  is  gove  Tied  by  an 
antidumping  duty  or  ler.  Therefore,  the 
"all  others"  rate  for  t  le  purposes  of  this 
review  will  be  73.30  jercent.  the  "all 
others"  rate  establishjed  in  the  LTFV 
investigation  (54  FR 

These  deposit  req 
imposed,  shall  remail 
publication  of  the  fi 
next  administrative 

This  notice  also  sei 
preliminary  reminde^  to  importers  of 
their  responsibility  u  ider  19  CFR 
353.26  to  file  a  certifi  cate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  oi  the  relevant 
entries  during  this  re  aew  period. 
Failure  to  comply  wi  h  this  requirement 
could  result  in  the  S€  cretary's 
presumption  that  reii  nbursement  of 
antidumping  duties  c  ccurred  and  the 
subsequent  assessme  it  of  double 
antidumping  duties. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  seven  copies  i  nust  be  submitted 
to  the  Assistant  Secrt  tary  for  Import 
Administration  no  la  er  than  July  20, 
1994,  and  rebuttal  bri  efs,  no  later  than 
July  27,  1994.  The  De  partment  will 
publish  the  final  results  of  the 
administrative  reviev  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  b  rief.  We  will  hold 
a  public  hearing,  if  re  quested,  to  afford 
interested  parties  an  i  )pportunity  to 
comment  on  argumer  ts  raised  in  case  or 
rebuttal  briefs.  Tental  ively,  the  hearing 
will  be  held  on  Augu  !t  1. 1994,  at  1:30 
p.m.  at  the  U.S.  Depalment  of 
Commerce,  Room  36(  6, 14th  Street  and 
Constitution  Avenue  ^V.,  Washington, 
DC  20230.  Parties  she  uld  confirm  by 
telephone  the  time,  d  ite,  and  place  of 
the  hearing  48  hours  pefore  the 
scheduled  time. 

Interested  parties  v  ho  wish  to  request 
a  hearing,  or  to  partic  pate  if  one  is 
requested,  must  subn  it  a  written 
request  to  the  Assista  it  Secretary  for 
Import  Administratio  i,  U.S.  Department 
of  Commerce,  Room  1  M)99,  within  ten 
days  of  the  publicatic  n  of  this  notice. 


Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  June  29, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-16607  Filed  7-7-94;  8:45  am] 

BILUNO  C006  3S10-OS-M 

[A-580-807] 

Polyethylene  Terephthalate  Film, 
Sheet,  and  Strip  From  the  Republic  of 
Korea;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration/ 

International  Trade  Administration/ 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  from 
three  respondents,  three  U.S.  producers, 
and  one  interested  party,  the 
Department  of  Commerce  (the 
Department)  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on 
polyethylene  terephthalate  film,  sheet, 
and  strip  from  the  Republic  of  Korea. 
The  review  covers  f9ur  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  generally  for  the 
period  November  30, 1990  through  May 
31, 1992. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
foreign  market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  (USP)  and  the  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  July  8,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
F.  Unger,  Jr.,  or  Thomas  F.  Futtner, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-0651/ 
3814. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  June  5. 1991.  the  Department  of 
-  Commerce  published  in  the  Federal 
Register  (56  FR  25660)  the  antidumping 
duty  order  on  polyethylene 
terephthalate  (PET)  film  ft-om  the 
Republic  of  Korea.  On  June  8. 1992.  the 
Department  published  (57  FR  24244)  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  this 
antidumping  duty  order  for  the  period 
November  30, 1990,  through  May  31, 
1992  (56  FR  25660).  We  received  timely 
requests  for  review  from  Cheil 
Synthetics,  Inc.  (Cheil),  SKC  Limited 
(SKC),  Kolon  Industries,  Inc.  (Kolon). 
and  STC  Corporation  (STC).  The 
petitioners,  E.I.  DuPont  Nemours  &  Co., 
Inc.,  Hoechst  Celanese  Corporation  and 
la  Americas,  Inc.,  requested  an 
administrative  review  for  the  same  four 
Korean  manufacturers/exporters  of  PET 
film. 

For  most  of  the  respondents  the 
review  period  covers  November  30, 
1990  through  May  31, 1992,  on  July  22, 
1992  (57  FR  32521).  Because  Cheil  was 
determined  to  have  a  de  minimis  margin 
in  the  Preliminary  Determination  of 
Sales  at  Less-Than-Fair-Value  (LTFV) 
(56  FR  16305),  Cheil's  period  of  review 
(POR)  begins  on  April  22. 1991,  when 
suspension  of  its  merchandise  was  first 
ordered,  and  runs  through  May  31, 
1992.  The  Department  has  now 
conducted  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  all  gauges  of  raw, 
pretreated,  or  primed  polyethylene 
terephthalate  film,  sheet,  and  strip, 
whether  extruded  or  coextruded.  The 
films  excluded  from  this  review  are 
metallized  films  and  other  finished 
films  that  have  had  at  least  one  of  their 
surfaces  modified  by  the  application  of 
a  performance-enhancing  resinous  or 
inorganic  layer  of  more  than  0.00001 
inches  (0.254  micrometers)  tliick.  Roller 
transport  cleaning  film  which  has  at 
least  one  of  its  surfaces  modified  by  the 
application  of  0.5  micrometers  of  SBR 
latex  has  also  been  ruled  as  not  within 
the  scope  of  the  order. 

PET  film  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheading  3920.62.00.00.  The 
HTS  subheading  is  provided  for 
convenience  and  for  U.S.  Customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage.  The  POR  was 
November  30, 1990,  through  May  31, 
1992.  for  SKC,  Kolon,  and  STC.  Cheil's 


PORwas  April  22, 1991,  through  May  r 

31, 1992.  t 

United  States  Price 

a 

In  calculating  USP,  the  Department  c 

treated  respondents^  sales  as  purchase  \ 

price  (PP),  as  defined  in  section  772  of  c 

the  Act,  when  the  merchandise  was  sold  3 
to  unrelated  U.S.  purchasers  prior  to 

importation.  The  Department  treated  t 

respondents'  sales  as  exporter's  sale  5 

price  (ESP),  as  defined  in  section  772  of  t 

the  Act,  when  the  merchandise  was  sold  a 

to  unrelated  U.S.  purchasers  after  s 

importation.  -  a 

PP  was  based  on  ex-factory,  f.o.b.  v 

Korean  port,  f.o.b.  customer's  specific  f 

delivery  point,  c.i.f.  U.S.  port,  or  packed  tJ 

and  delivered  price  to  unrelated  i] 

purchasers  in  the  United  States.  We  a 

made  adjustments,  where  applicable,  for  v 

Korean  and  U.S.  brokerage  and  c 

handling,  terminal  handling  charges,  p 

Korean  and  U.S.  inland  freight,  ocean  ri 

freight,  marine  insurance,  c 

containerization  expenses  and  taxes,  v 

sample  movement  charges,  return  v 

movement  charges,  discounts,  wharfage  c 
expense,  consolidated  freight  charges, 

and  U.S.  duties  in  accordance  with  a 
section  772(d)(2)  of  the  Act. 

ESP  was  based  on  ex-warehouse,  f.o.b. 
customer's  specific  delivery  point,  or 

packed  and  delivered  prices  to  v 

unrelated  purchasers  in  the  United  h 

States.  We  made  adjustments,  where  fi 

applicable,  for  Korean  and  U.S.  (1 

brokerage  and  handling,  Korean  and  h 

U.S.  inland  freight,  ocean  fireight,  v 

marine  insurance,  consolidated  fi^ight  fi 

charges,  miscellaneous  handling  7 

charges,  containerization  expenses  and  n 

taxes,  wharfage  expenses,  warranty  v 

expenses,  rebates,  discounts,  U.S.  d 
duties,  U.S.  commissions,  U.S.  credit 

expense  and  indirect  selling  expenses  n 

(which  include  inventory  carrying  costs  c 

and  pre-sale  warehousing  expenses),  in  ai 

accordance  with  section  772(d)(2)  of  the  tl 

Act.  tl 

For  ESP  sales,  we  deducted  indirect  d 

selling  expenses  which  included  U.S.  n 

inventory  carrying  expenses  and  U.S.  T 

pre-sale  warehousing  expenses.  We  3 

allowed  an  ESP  offset  to  FMV,  where  w 

appropriate,  amounting  to  the  lesser  of  b 

the  weighted-average  total  of  home  p 
market  indirect  selling  expenses,  or  the 

total  U.S.  indirect  selling  expenses  in  w 

accordance  with  19  CFR  353.56(b)(2).  « 

For  both  PP  and  ESP,  we  added  duty  C( 

drawback,  where  applicable,  pursuant  st 

to  section  772(d)(1)(B)  of  the  Act.  fc 

Kolon  paid  cin  unrelated  insurance  F 

company  a  percentage  of  sales  value  on  m 

all  of  its  sales  to  U.S.  customers.  During  p: 

verification,  we  discovered  that  Kolon  ai 

reported  the  incorrect  rate  for  this  a 

insurance.  We  corrected  Kolon 's  re 


POR  was  April  22, 1991,  through  May 
31, 1992. 

United  States  Price 

In  calculating  USP,  the  Department 
treated  respondents'  sales  as  purchase 
price  (PP),  as  defined  in  section  772  of 
the  Act,  when  the  merchandise  was  sold 
to  unrelated  U.S.  purchasers  prior  to 
importation.  The  Department  treated 
respondents'  sales  as  exporter's  sale 
price  (ESP),  as  defined  in  section  772  of 
the  Act,  when  the  merchandise  was  sold 
to  unrelated  U.S.  purchasers  after 
importation.  - 

PP  was  based  on  ex-factory,  f.o.b. 
Korean  port,  f.o.b.  customer's  specific 
delivery  point,  c.i.f.  U.S.  port,  or  packed 
and  delivered  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  adjustments,  where  applicable,  for 
Korean  and  U.S.  brokerage  and 
handling,  terminal  handling  charges, 
Korean  and  U.S.  inland  freight,  ocean 
freight,  marine  insurance, 
containerization  expenses  and  taxes, 
sample  movement  charges,  return 
movement  charges,  discounts,  wharfage 
expense,  consolidated  freight  charges, 
and  U.S.  duties  in  accordance  with 
section  772(d)(2)  of  the  Act. 

ESP  was  based  on  ex-warehouse,  f.o.b. 
customer's  specific  delivery  point,  or 
packed  and  delivered  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  adjustments,  where 
applicable,  for  Korean  and  U.S. 
brokerage  and  handling,  Korean  and 
U.S.  inland  fireight,  ocean  height, 
marine  insurance,  consolidated  freight 
charges,  miscellaneous  handling 
charges,  containerization  expenses  and 
taxes,  wharfage  expenses,  warranty 
expenses,  rebates,  discounts,  U.S. 
duties,  U.S.  commissions,  U.S.  credit 
expense  and  indirect  selling  expenses 
(which  include  inventory  carrying  costs 
and  pre-sale  warehousing  expenses),  in 
accordance  with  section  772(d)(2)  of  the 
Act. 

For  ESP  sales,  we  deducted  indirect 
selling  expenses  which  included  U.S. 
inventory  carrying  expenses  and  U.S. 
pre-sale  warehousing  expenses.  We 
allowed  an  ESP  offset  to  FMV.  where 
appropriate,  amounting  to  the  lesser  of 
the  weighted-average  total  of  home 
market  indirect  selling  expenses,  or  the 
total  U.S.  indirect  selling  expenses  in 
accordance  with  19  CFR  353.56(b)(2). 

For  both  PP  and  ESP,  we  added  duty 
drawback,  where  applicable,  pursuant 
to  section  772(d)(1)(B)  of  the  Act. 

Kolon  paid  cin  unrelated  insurance 
company  a  percentage  of  sales  value  on 
all  of  its  sales  to  U.S.  customers.  During 
verification,  we  discovered  that  Kolon 
reported  the  incorrect  rate  for  this 
insurance.  We  corrected  Kolon 's 


Federal  Register  /  Vol.  59,  No.  130  /  Friday,  July  8,  1994  /  Notices 


35099 


reported  U.S.  inland  insurance  expense 
to  reflect  the  correct  rate. 

We  adjusted  USP  for  taxes  in 
accordance  with  our  practice  as 
outlined  in  Siliconmanganese  from 
Venezuela,  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value,  59  FR 
31204,  June  17,1994. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  by  SKC  and  STC  prior  to  sale  to 
unrelated  U.S.  customers,  we  deducted 
any  increased  value  in  accordance  with 
section  772(e)(3)  of  the  Act.  The  value 
added  consists  of  the  cost  associated 
with  the  production  and  sale  of  the 
further-processed  merchandise,  other 
than  the  cost  associated  with  the 
imported  PET  film,  and  a  proportional 
amount  of  profit  or  loss  related  to,  the 
value  added.  Profit  or  loss  was 
calculated  by  deducting  from  the  sales 
price  of  the  further-processed 
merchandise  all  production  and  selling 
costs  incurred  by  SKC  and  STC  in  the 
value-added  process.  The  profit  or  loss 
was  then  allocated  proportionally  to  all 
components  of  cost. 

No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  PET  film  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  foreign  market  value 
(FMV),  we  compared  the  volume  of 
home  market  sales  of  PET  film  to  the 
volume  of  third  country  sales  of  PET 
film,  in  accordance  with  section 
773(a)(1)  of  the  Act.  All  four 
respondents  had  viable  home  markets 
with  respect  to  sales  of  PET  film  made 
during  the  POR. 

In  general,  the  Department  relies  on 
monthly  weighted-average  prices  in  the 
calculation  of  FMV.  However,  in 
accordance  with  the  test  described  in 
the  following  paragraph,  we  determined 
that  the  annual  weighted-ax-erage  FMVs 
did  not  vary  significantly  from  the 
monthly  weighted-average  FMVs. 
Therefore,  in  accordance  with  section 
353.44  of  the  Department's  regulations, 
we  calculated  FMVs  for  each  model 
based  on  annual  weighted-average 
prices. 

To  determine  whether  a  POR 
weighted-average  price  was 
representative  of  the  transactions  under 
consideration,  we  performed  a  three- 
step  test.  See  Antifriction  Bearings  from  ■ 
Japan,  et  al.;  Final  Results  of  Review,  58 
FR  42289  (1993).  First,  we  compared  the 
monthly  weighted-average  home  market 
price  for  each  model  with  the  weighted- 
average  POR  price  of  that  model.  We 
calculated  the  proportion  of  each 
model's  sales  whose  POR  weighted- 


average  price  did  not  vary  more  than 
plus  or  minus  ten  percent  bom  the 
monthly  weighted-average  prices.  We 
did  this  test  for  each  model  of  PET  film. 
Second,  vye  compared  the  volume  of 
sales  of  all  models  of  PET  fihn  whose 
POR  weighted-average  price  did  not 
vary  more  than  plus  or  minus  ten 
percent  from  the  monthly  weighted- 
average  price  with  the  total  volume  of 
sales  of  PET  fihn.  If  the  POR  weighted- 
average  price  of  at  least  90  percent  of 
sales  of  PET  film  did  not  vary  more  than 
plus  or  minus  ten  percent  fi-om  the 
monthly  weighted-average  price,  we 
considered  the  POR  weighted-average 
price  to  be  representative  of  the 
transactions  under  consideration.  Third, 
we  tested  whether  there  was  any 
correlation  between  fluctuations  in 
price  and  time  for  each  model.  Where 
the  correlation  coefficient  was  less  than 
0.05  (where  a  coefficient  approaching 
1.0  indicates  a  direct  relation  between 
price  and  time),  we  concluded  that  there 
was  no  significant  relation  between 
price  and  time. 

Based  on  this  analysis,  we  determined 
that  the  POR  weighted-average  price  of 
sales  of  PET  film  hy  respondents  did  not 
vary  more  than  plus  or  minus  ten 
percent  from  the  monthly  weighted- 
average  price,  indicating  that  the  POR 
weighted-average  price  was 
representative  of  the  transactions  under 
consideration.  Additionally,  we 
determined  that  there  was  no  significant 
relation  between  price  aAd  time  during 
the  POR.  Therefore,  we  used  the  POR 
weighted-average  price  for  purposes  of 
our  calculation. 

Because  SKC  and  STC  made  some 
home  market  sales  to  related  parties 
during  the  POR  we  tested  these  sales  to 
ensure  that,  on  average,  the  related  party 
sales  were  at  "arms- length."  See 
Antifriction  Bearings  from  France  et  al; 
Final  Results  of  Review,  57  FR  28388 
(1992).  We  determined  that  SKCs  home 
market  sales  of  PET  film  to  related 
parties  were  on  average  at  "arms- 
length",  while  STC's  home  market  sales 
of  PET  film  to  related  pwrties  on  average 
were  not  at  "arms- length."  Accordingly, 
we  did  not  use  STC's  related  party  home 
market  sales  for  comparison  to  U.S. 
sales. 

Because  many  of  Cheil's  and  SKCs 
sales  were  determined  to  have  been 
made  below  cost  of  production  (COP) 
during  the  original  LTFV  investigation, 
the  Department,  pursuant  to  section 
773(b)  of  the  Act,  initiated  COP 
investigations  of  Cheil  and  SKC  for 
purposes  of  this  administrative  review. 
Furthermore,  based  on  an  allegation  by 
petitioners,  we  also  determined  that 
reasonable  grounds  existed  to  believe  or 
suspect  that  sales  below  cost  had  beer. 
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made  by  Kolon  and 
Thus,  we  initiated  a 


whether  each  home 
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STC  of  PET  film. 
CX3P  investigation 


with  respect  to  Kolqn  and  STC. 

We  performed  a  nlodel-specific  cost  of 
production  test,  in  \  rhich  we  examined 


market  sale  was 


priced  below  the  m«  rchandise's  cost  of 
production.  The  De]  »artraent  defines  the 
cost  of  production  a  >  the  sum  of  direct 
material,  direct  laba  r,  variable  and  fixed 
factory  overhead,  general  expenses,  and 
packaging.  For  each  model,  we 
compared  this  sum  o  the  reported  home 
market  unit  price,  n  ;t  of  price 
adjustments  and  mc  vement  expenses.  In 
accordance  with  Se<;tion  773(b)  of  the 
Tariff  Act.  we  also  e  icamined  whether 
the  home  market  sal  es  of  each  model 
were  made  at  prices  below  their  cost  of 
production  in  substi  intial  quantities 
over  an  extended  pe  riod  of  time,  and 
whether  such  sales  '  vere  made  at  prices 
which  would  permi ;  recovery  of  all 
costs  within  a  reaso  lable  period  of  time 
in  the  normal  courst  i  of  trade. 

For  each  model  w  tiere  less  than  ten 
percent,  by  quantity ,  of  the  home  market 
sales  during  the  per  od  of  review  were 
made  at  prices  beloi  v  the  cost  of 
production,  we  inci  ided  all  sales  of  that 
model  in  the  compu  'ation  of  FMV.  For 
each  model  where  ti  in  percent  or  more, 
but  less  than  ninety  percent,  of  the 
home  market  salos  c  uring  the  period  of 
review  were  priced  lelow  the 
merchandise's  cost  i  )f  production,  we 
excluded  from  the  cilculation  of  FMV 
those  home  market  i  ales  which  were 
priced  below  the  m<  xchandise's  cost  of 
production,  provide  d  that  these  below- 
cost  sales  were  mad  >  over  an  extended 
period  of  time.  For « ach  model  where 
ninety  percent  or  m  )re  of  the  home 
market  sales  during  the  period  of  review 
wers  priced  below  t  lecost  of 
production,  we  disr  jgarded  all  sales  of 
that  model  from  om  analysis. 

In  order  to  detem  ine  whether  below- 
cost  sales  had  been  nade  over  an 
extended  period  of  i  ime,  we  compared 
the  number  of  mont  is  in  which  below- 
cost  sales  occurred  or  each  product  to 
the  number  of  mont  is  during  the  period 
of  review  in  which  i  lach  model  was 
sold.  If  a  product  wi  is  sold  in  fewer  tlian 
three  months  durin| ;  the  review  period, 
we  did  not  exclude  he  below-cost  sales 
unless  there  were  b(  low-cost  sales  in 
each  month  of  sale,  f  a  product  was 
sold  in  three  or  mor »  months,  we  did 
not  exclude  the  beU  w-cost  sales  unless 
there  were  below-cc  st  sales  in  at  least 
three  months  durinj ,  the  period  of 
review. 

We  calculated  tht  COP  for  the 
merchandise  using  i  Iheil's,  SKC's, 
Kolon's  and  STC's  c  ost  of 
manufacturing  (CO]  1)  and  general 
expenses,  in  accord  mce  with  section 


353.51(c)  of  the  Department's 
regulations  (19  CFR  353.51(c)(1993)). 
Respondents'  COM  consisted  of 
materials,  labor,  and  overhead  costs 
incurred  during  film  manufacturing. 
General  expenses  consisted  of  general 
and  administrative  expenses  as  well  as 
net  interest  expenses  normally  included 
in  general  expenses  for  COP.  In  our 
analysis,  we  discovered  that  Cheil  did 
not  include  home  market  packing  costs 
in  its  calculation  of  COP.  Accordingly, 
we  added  Cheil's  reported  home  market 
packing  costs  to  each  model's  COP. 
Based  upon  data  collected  during 
verification  of  Kolon  and  STC,  we  made 
the  following  cost  adjustments:  We 
reallocated  STC's  technical  revenues 
offset  against  STC's  reported  general 
expenses  instead  of  against  STC's 
materials  cost,  as  reported.  We 
readjusted  the  reported  labor  costs  to 
include  all  those  labor  costs  actually 
reported  in  the  general  ledger.  We 
reallocated  STC's  reported  variable 
overhead  cost  on  the  basis  of  actual  PET 
film  output  rather  than  relying  on  the 
reported  basis  of  production  capacity. 
We  disallowed  STC's  claim  for  a  start- 
up costs  adjustment  because  the  costs 
were  not  actually  reflected  in  STC's 
financial  records.  We  readjusted  STC's 
materials  costs  to  reflect  arms-length 
prices  paid  to  unrelated  parties  for  raw 
PET  chips.  For  Kolon,  we  corrected 
errors  in  reported  interest  rate  ratios 
contained  in  Kolon's  net  interest 
expense  reported  for  CV  purposes. 
_  When  all  home  market  sales  of  a  such 
or  similar  product  in  the 
contemporaneous  month  (as  identified 
in  the  model  match)  were  excluded 
from  our  analysis  because  the  home 
market  sales  were  priced  below  the  cost 
of  production,  or  when  no  home  market 
sales  of  such  or  similar  merchandise 
were  found,  then  we  used  the 
constructed  value  of  the  merchandise 
sold  in  the  United  States  as  the  basis  for 
FMV.  We  calculated  the  constructed 
value,  in  accordance  with  Section  773(e) 
of  the  Tariff  Act,  as  the  sum  of  the  cost 
of  manufacture  of  the  product  sold  in 
the  United  States,  home  market  selling, 
general  and  administrative  (SG&A) 
expenses,  and  home  market  profit.  The 
cost  of  manufacture  of  the  product  sold 
in  the  United  States  is  the  sum  of  direct 
material,  direct  labor,  and  variable  and 
fixed  factory  overhead  expenses.  For 
home  market  SG&A  expenses,  we  used 
the  larger  of  the  actual  SG&A  expenses 
reported  by  the  respondents  or  ten 
percent  of  the  cost  of  manufacture,  the 
statutory  minimum  for  foreign  SG&A 
expenses.  For  home  market  profit,  we 
used  the  larger  of  the  actual  profit 
reported  by  the  respondents  or  the 
statutory  minimum  of  eight  percent  of 


the  sum  of  cost  of  manufacture  and 
SG&A  expenses. 

We  calculated  FMV  based  on 
delivered  prices  to  unrelated  customers 
and.  where  appropriate,  to  related 
customers  in  the  home  market.  In 
calculating  FMV,  we  made  adjustments, 
where  appropriate,  for  rebates.  Korean 
inland  freight  and  insurance,  Korean 
brokerage  and  loading  charges,  home 
market  credit  expenses.  We  adjusted  for 
Korean  consumption  tax  in  accordance 
with  our  decision  in  Siliconmanganese 
from  Venezuela,  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value,  59  FR  31204.  June  17.  1994. 
We  deducted  home  market  packing 
costs  from  the  home  market  price  and 
added  U.S.  packing  costs  to  the  FMV. 
We  also  made,  where  applicable, 
difference-in-merchandise  adjustments. 
For  SKC,  we  added  a  duty  adjustment 
where  the  price  SKC  reported  did  not 
include  import  duties. 

Due  to  a  clerical  error,  Kolon 
incorrectly  reported  its  home  market 
freight  expense  in  its  questionnaire 
response.  During  verification,  we 
determined  the  actual  home  market 
freight  expense  charge  and  adjusted 
Kolon's  home  market  sales  data 
accordingly.. 

For  comparison  to  PP  sales,  pursuant 
to  19  CFR  353.56.  we  made 
circumstance-of-sale  adjustments  to 
FMV,  where  appropriate,  for  post-sale 
warehousing  expenses,  Korean  and  U.S. 
bank  charges,  U.S.  credit  expenses,  and 
U.S.  warranty  expenses.  We  made 
further  adjustments,  where  appropriate, 
for  U.S.  commissions  in  accordance 
with  19  CFR  353. 56(a)(2).  Where 
commissions  were  paid  on  U.S.  sales 
and  not  paid  on  home  mau'ket  sales,  we 
allowed  an  offset  to  FMV  amounting  to 
the  lesser  of  the  weighted-average  home 
market  indirect  selling  expenses,  or  the 
U.S.  commissions  in  accordance  with  19 
CFR  353.56(b)  of  the  regulations. 

For  comparison  to  ESP  sales,  we 
allowed  an  ESP  offset  to  FMV. 
amounting  to  the  lesser  of  the  weighted- 
average  total  of  home  market  indirect 
seUing  expenses,  or  the  total  U.S. 
indirect  seUing  expenses  in  accordance 
with  19  CFR  353.56(bK2). 

No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  periods 
indicated: 


Manufacturer  exporter 

Percent  margin 

Novemt>er  30.  1990 

through  May  31, 

1992: 

SKC  Limrted  

1.03. 

Kolon  Industries 

0.44  (de  minimis). 

STC  Corporation  ... 

5.86. 

April  22,  1991  through 

May  31.  1992: 

Cheil  Synthetics 

0.05  (de  minimis). 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries. 

Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  Upon  completion  of  the 
review  the  Department  will  issue 
appraisement  instructions  on  each 
exporter  diroctly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
require, nents  will  be  effective  for  all 
shipments  of  polyethylene  terephthalate 
film,  sheet,  and  strip,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act. 

(1)  The  cash  deposit  rate  for  the 
reviewed  companies  will  be  those  rates 
established  in  the  final  results  of  this 
review.  Since  the  rates  for  Cheil  and 
Kolon  were  de  minimis,  there  will  be  no 
cash  deposits  on  shipments  from  these 
firms  of  subject  merchandise; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  in  the  original  LTFV  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rates  will 
be  4.82%,  the  all  other  rate  established 
in  the  LTFV  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice,  and  may 
request  a  hearing  within  ten  days  of  the 
date  of  publication.  Any  hearing,  if 
requested,  will  be  held  as  early  as 
convenient  for  the  parties  but  not  later 
than  44  days  after  the  date  of 
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Manufacturer  exporter 

Percent  margin 

November  30.  1990 

through  May  31, 

1992: 

.SKCLimrted  

1.03. 

Kolon  Industries 

0.44  (de  minimis). 

STC  Corporation  ... 

5.86. 

April  22,  1991  through 

May  31.  1992: 

Cheil  Synthetics 

0.05  (de  minimis). 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries. 

Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  Upon  completion  of  the 
review  the  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
require, nents  will  be  effective  for  all 
shipments  of  polyethylene  terephthalate 
film,  sheet,  and  strip,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  tiie  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act. 

(1)  The  cash  deposit  rate  for  the 
reviewed  companies  will  be  those  rates 
established  in  the  final  results  of  this 
review.  Since  the  rates  for  Cheil  and 
Kolon  were  de  minimis,  there  will  be  no 
cash  deposits  on  shipments  from  these 
firms  of  subject  merchandise; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  in  the  original  LTFV  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rates  will 
be  4.82%,  the  all  other  rate  established 
in  the  LTFV  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice,  and  may 
request  a  hearing  within  ten  days  of  the 
date  of  publication.  Any  hearing,  if 
requested,  will  be  held  as  early  as 
convenient  for  the  parties  but  not  later 
than  44  days  after  the  date  of 


publication  or  the  first  work  day 
thereafter.  Case  briefs  or  other  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  in  the  case  briefs,  may 
be  filed  not  later  than  37  days  after  the 
difte  of  publication.  The  Department 
will  publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  tlie 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
ofthe  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  June  29. 1994. 
Susan  G.  Es.sernian, 

Assistant  Secretary  for  lin[jart 

Administration. 

IFRDfx:.  94-16508  FiL-d  7-7-'M:  8:4r.  am) 

BILLING  CODE  3510-DS-P 


[C-333-601] 

Certain  Fresh  Cut  Flowers  From  Peru; 
Determination  Not  To  Revoke 
Countervailing  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  certain 
fresh  cut  flowers  from  Peru. 
EFFECTIVE  DATE:  July  8,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mercedes  Fitchett  or  Sarah  Givens, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  7,  1994,  the  Department  of 
Commerce  (the  Department)  published 


in  the  Federal  Register  (59  FR  16615)  its 
intent  to  revoke  the  countervailing  duty 
order  on  certain  fresh  cut  flowers  from 
Peru  (52  FR  13491;  April  23. 1987). 
Under  19  CFR  355.25(d)(4)(iii),  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party 
objects  to  revocation  or  no  inter estod 
party  requests  an  administrative  review 
by  the  last  day  ofthe  fifth  anniversary 
month. 

On  April  29. 1994,  the  Floral  Trade 
Council,  petitioner  in  the  original 
investigation,  objected  to  our  intent  to 
revoke  the  order.  Because  the 
requirements  of  19  CFR  355.25(d)(4)(iii) 
have  not  b<ien  met.  we  will  not  revoke 
the  order. 

This  determination  is  iri  accordance 
with  19  CFR  355.25(d)(4). 

Dated:  Juno  23,  lO'.M. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secrt-taryfnr  Compliance. 
(FR  Doc.  94-16609  Filed  7-7-94;  8:45  am) 

SILLING  CODE  3S10-OS-P 


University  of  Georgia  Research 
Foundation;  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C. 

Docket  Number:  94-023.  Applicant: 
University  of  Georgia  Research 
Foundation.  Athens,  GA  30602-7411. 
Instrument:  Autosampler  and  Gas 
Sampling  Kit.  Model  A200S. 
Manufacturer:  CTC  for  Finnigan  MAT, 
Switzerland/Germany.  Intended  Use: 
See  notice  at  59  FR  12894.  March  18. 
1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  instrument  previously  imported 
for  the  use  of  the  applicant.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  dated  May  31,  1904 
that  the  accessory  is  pertinent  to  the 
intended  uses  and  it  knows  of  no 
comparable  domestic  accessory.    . 
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W«  know  of  no  dc^estic  accessory 
which  can  be  readili  adapted  to  the 
previously  imported  instrument. 
Pamela  Woods. 
Acting  Director,  Statutory  Ijnport  Programs 
Staff. 
|FR  Doc.  94-16610  Fil^  7-7-94;  8:45  am] 

BILLING  COOe  3S1fr-0S-F 


University  of  Utah,  ^t  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 


on 


I  the 


This  is  a  decision 
pursuant  to  Section 
Educational,  Scientific 
Materials  Importati 
L.  89-651,  80  Stat,  f 
Related  records  can 
8:30  A.M.  and  5:00 
U.S.  Department  of 
Constitution  Avenu(  i 
Washington,  D.C. 

Comments:  None 
Approved.  No  i 
scientific  value  to 
instruments  described 
purposes  as  each  is 
is  being  nianufacl 
States. 

Docket  Number. 
University  of  Utah, 
84112.  Instrument: 
Spectrometer,  Mode 
Manufacturer:  Finni  jan 
Intended  Use:  See 
March  2. 1994. 
instrument  provides : 
analysis  of  50 
0.1%  and  (3)  sensitivity 
molecules  of  CO2 
Advice  Received  Frdpi 
Institutes  of  Health, 

Docket  Number: 
South  Dakota  State 
Brookings,  SD  5700 
Dumas  Ratio  Mass 
Europa  20-20 
United  Kingdom, 
notice  at  59  FR  9964  , 
Reasons:  The  foreigi  1 
provides  continuou 
(1)  analysis  error  of 
nitrogen  and  carbon 
automatic  combustion 
preparation  system 
Advice  Received 
Institutes  of  Health 

Docket  Number. 
University  of  Califoijnia 
NM  87545.  Instrument 
Zone  System.  Manuj 
Metallurgical  Co. 
Use:  See  notice  at  5< 
1994.  fleasons.- The 
provides  growth  of 
high  intensity  lamp; 


::onsolidated 
Hclofthe 
,  and  Cultural 
Act  of  1966  CPub. 
7;15CFR301). 
3e  viewed  between 
.M.  in  Room  4211, 
I  Commerce,  14th  and 
N.VV., 


eceived.  Decision: 
instniment  of  equivalent 

foreign 

below,  for  such 
ntended  to  be  used, 

in  the  United 


Reas ons 


I  Frcm 


Lid 


cturiid 


91-010.  Applicant: 
I  lalt  Lake  City,  UT 
I  ;otope  Ratio  Mass 
MAT  252. 

MAT,  Germany. 
ni)tice  at  59  FR  9964. 
;  The  foreign 
(1)  unattended 
s,  (2)  precision  of 

of  1000 
mass  44  ion. 
;  National 
VlaySl.  1994. 
91-013. /\ppi;cant; 
1  Jniversity, 

Instrument:  GC  - 
St>ectrometer,  Model 
:  Europa, 
In  ended  Use:  See 
March  2.  1994. 
instnmient 
flow  GC/MS  with: 
ess  than  0.1%  for 
and  (2)  an 
sample 
ith  130  positions. 
National 
May  31, 1994. 
9p-057.  Applicant: 
,  Los  Alamos, 
Optical  Floating 
^acturer:  Vacuum 

lapan.  Intended 
FR  24691,  May  12. 
oreign  instrument 
ngle  crystals  using 
in  a  parabolic 


Manu  '^acturer: 


reflector  to  translate  a  molten  zone 
along  a  rod  of  test  material.  Advice 
Received  From:  The  National 
Aeronautics  and  Space  Administration, 
June  8, 1994. 

Docket  Number:  93-146.  Applicant: 
Hunter  College,  New  York.  NY  10021. 
Instrument:  Northern  Light  Illuminator. 
Manufacturer:  Imaging  Research,  Inc., 
Canada.  Intended  Use:  See  notice  at  58 
FR  68875.  December  29, 1993.  Reasons: 
The  foreign  instrument  provides  flicker 
free  illumination  with  ±  0.5%  stability 
over  a  12  hour  period.  Advice  Received 
From:  National  Institutes  of  Health, 
April  21, 1994. 

The  National  Institutes  of  Health  and 
The  National  Aeronautics  and  Space 
Administration  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Pamela  Woods, 

Acting  Director,  Slatutorv  Import  Programs 
Staff. 

|FR  Doc.  94-16611  Filed  7-7-94:  8:45  am] 

BILUNO  CODE  3510-OS-F 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.940560-4160;  I.D.  0421 94C] 

RIN:  064d-ZA07 

Financial  Assistance  for  Infonmation 
on  the  Antarctic  Marine  Ecosystem 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
ACTION:  Notice  of  availability  of 
financial  assi.stance. 

SUMMARY:  Subject  to  the  availability  of 
funds,  NMFS  issues  this  notice 
describing  funding  for  directed 
scientific  research  conducted  under  the 
Antarctic  Living  Marine  Resources 
program  and  the  conditions  under 
which  applications  will  be  accepted  and 
how  NMFS  will  determine  which 
applications  will  be  funded. 
DATES:  Applications  for  funding  under 
this  program  will  be  accepted  between 
July  8. 1994,  and  4:30  p.m.  Pacific 
standard  time  on  August  5, 1994. 
Applications  received  after  that  time 
will  not  be  considered  for  funding.  No 


facsimile  applications  will  be  accepted. 
Awards  are  expected  to  be  made  by 
November  1, 1994. 
ADDRESSES:  Send  applications  to:  Dr. 
Roger  P.  Hewitt.  Krill  Studies  and  Field 
Operations  Director,  Antarctic 
Ecosystem  Research  Group,  Southwest 
Fisheries  Science  Center,  National 
Marine  Fisheries  Service,  8604  La  Jolla 
Shores  Drive,  La  Jolla,  CA  92037. 

Requests  for  application  packages 
should  be  sent  to:  Jean  West,  Chief, 
Grants  Operation  Branch,  NOAA 
SSMC2,  OA321,  1325  East-West 
Highway.  Silver  Spring,  MD  20910, 
telephone  301-713-0926. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Roger  P.  Hewitt,  619-546-5602. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

The  Antarctic  Marine  Living 
Resources  Convention  Act  of  1984  (Act) 
(Title  ni  of  Pub.L.  98-623, 16  U.S.C. 
2431  et  seq.)  provides  the  legislative 
authority  necessary  to  implement,  with 
respect  to  the  United  States,  the 
Antarctic  Living  Marine  Resources 
(AMLR)  program.  One  of  the  principal 
tenets  of  the  Act  is  that  the  harvest  of 
Antarctic  marine  living  resources  shall 
be  managed  with  the  goal  of  preserving 
species  diversity  and  stability  of  the 
entire  Antarctic  marine  ecosystem.  The 
AMLR  program  was  created  to  provide 
information  needed  to  advise  the  U.S. 
delegation  to  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR),  part  of  the 
Antarctic  treaty  system. 

II.  Catalog  of  Federal  Domestic 
Assistance  (CFDA). 

This  program  is  described  ui  the 
Catalog  of  Federal  Domestic  Assistance 
under  program  number  11.446  Antarctic 
Marine  Living  Resources. 

III.  Program  Description 

The  Act  provides  for  Federal  agency 
cooperation  in  carrying  out  the  policies 
and  objectives  of  the  Convention  or  to 
implement  any  decision  of  CCAMLR.  It 
further  provides  that  the  Secretary  of 
Commerce,  in  conjunction  with  the 
Director  of  the  National  Science 
Foundation,  the  Secretary  of  State,  and 
the  heads  of  other  appropriate  Federal 
agencies,  shall  d^ign  and  conduct  a 
program  of  directed  scientific  research 
pursuant  to  a  plan  entered  in 
accordance  with  the  Act.  The  plan  is  to 
describe  priority  directed  research  and 
identify  needs  to  be  fulfilled  by  the 
United  States.  The  research  to  be  funded 
is  pursuant  to  16  U.S.C.  2441  in  support 
of  the  U.S.  AMLR  program,  which 
provides  information  needed  to 


formulate  U.S.  policy  on  the 
conservation  and  international 
management  of  resources  living  in  the 
oceans  surrounding  Antarctica. 

The  AMLR  program  monitors  finfish 
and  krill  fidieries,  projects  sustainable 
yields  where  possible,  and  formulates 
management  advice  and  options.  In 
addition,  the  program  conducts  field 
research  designed  to  describe  the 
functional  relationships  between  krill, 
their  predators,  and  key  environmental 
variables. 

The  field  work  to  be  funded  will  be 
accomplished  during  a  research  cruise 
conducted  in  the  vicinity  of  Elephant 
Island.  Antarctica,  during  the  months  of 
January,  February,  and  March,  1995.  A 
large-area  survey  grid  of  approximately 
90  stations  and  covering  the  area  around 
Elephant,  Clarence,  and  the  eastern  end 
of  King  George  Islands  will  be  occupied 
twice.  In  addition,  station  transects 
across  hydrographic  features,  directed 
net  sampling,  fine-scale  acoustic 
surveys,  and  other  specialized  studies 
will  be  conducted.  Additional  research 
details  will  be  provided  to  principal 
investigators  prior  to  the  cruise. 

Sampling  gear  and  supplies  may  be 
loaded  aboard  the  NOAA  Ship  Sur>^eyor 
in  Seattle  in  mid-November,  1994,  and 
during  a  p)ort  call  in  San  Diego  in  late 
November.  1994.  The  scientific  party 
will  fly  to  Punta  Arenas.  Chile,  to  meet 
the  ship  in  late  December.  1994. 
Proposals  should  include  cost  of  travel 
to  and  from  Punta  Arenas.  Chile.  Airline 
tickets  bought  with  cooperative 
agreement  funds  must  be  fully 
refundable  and  reservations  alterable 
due  to  last  minute  changes  in  ship 
scheduling.  There  will  be  two  mid- 
cruise  port  calls  in  Punta  Arenas,  and  a 
final  Punta  Arenas  port  call  in  late 
March,  1995,  prior  to  the  ship's 
departure  to  return  to  Seattle. 

Depending  on  funding  availability,  a 
post-cruise  data  workshop  for  principal 
investigators  may  be  held  in  San  Diego 
at  the  end  of  May,  1995.  The 
Government  will  provide  travel 
reimbursement  for  this  meeting  if  it 
should  occur,  the  cost  of  travel  for  this 
meeting  should  not  be  included  in 
proposals. 

A  report  of  accomplishments  and  ' 
.tentative  conclusions  will  be  due  ft-om 
each  principal  investigator  by  April  1, 
1995.  Copies  of  all  data  sets  on  magnetic 
media  will  be  due  to  the  Southwest 
Fisheries  Science  Center  no  later  than 
June  1, 1995.  At  least  one  article 
summarizing  the  field  work  will  be 
prepared  by  each  principal  investigator 
for  the  annual  review  issue  of  the  U.S. 
Antarctic  Journal  and  will  be  due  to  the 
Southwest  Fisheries  Science  Center  by 
June  15, 1995.  In  addition,  it  is  expected 
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formulate  U.S.  policy  on  the 
conservation  and  international 
management  of  resources  living  in  the 
oceans  surrounding  Antarctica. 

The  AMLR  program  monitors  finfish 
and  krill  firfieries,  proiects  sustainable 
yields  wbere  possible,  and  formulates 
management  advice  and  options.  In 
addition,  the  program  conducts  field 
research  designed  to  describe  the 
functional  relationships  between  krill, 
their  predators,  and  key  environmental 
variables. 
The  field  work  to  be  funded  will  be 
.  accomplished  during  a  research  cruise 
conducted  in  the  vicinity  of  Elephant 
Island,  Antarctica,  during  the  months  of 
January,  February,  and  March,  1995.  A 
large-area  survey  grid  of  approximately 
90  stations  and  covering  the  area  around 
Elephant,  Clarence,  and  the  eastern  end 
of  King  George  Islands  will  be  occupied 
twice.  In  addition,  station  transects 
across  hydrographic  features,  directed 
net  sampling,  fine-scale  acoustic 
surveys,  and  other  specialized  studies 
will  be  conducted.  Additional  research 
details  will  be  provided  to  principal 
investigators  prior  to  the  cruise. 

Sampling  gear  and  supplies  may  be 
loaded  aboard  the  NOAA  Ship  Surveynr 
in  Seattle  in  mid-November,  1S94,  and 
during  a  port  call  in  San  Diego  in  late 
November.  1994.  The  scientific  party 
will  fly  to  Punta  Arenas.  Chile,  to  meet 
the  ship  in  late  December.  1994. 
Proposals  should  include  cost  of  travel 
to  and  from  Punta  Arenas.  Chile.  Airline 
tickets  bought  with  cooperative 
agreement  funds  must  be  fully 
refundable  and  reservations  alterable 
due  to  last  minute  changes  in  ship 
scheduling.  There  will  be  two  mid- 
cruise  port  calls  in  Punta  Arenas,  and  a 
final  Punta  Arenas  port  call  in  late 
March.  1995,  prior  to  the  ship's 
departure  to  return  to  Seattle. 

Depending  on  funding  availability,  a 
post-cruise  data  workshop  for  principal 
investigators  may  be  held  in  San  Diego 
at  the  end  of  May.  1995.  The 
Government  will  provide  travel 
reimbursement  for  this  meeting  if  it 
should  occur,  the  cost  of  travel  for  this 
meeting  should  not  be  included  in 
proposals. 

A  report  of  accomplishments  and  : 
tentative  conclusions  will  be  due  from 
each  principal  investigator  by  April  1, 
1995.  Copies  of  all  data  sets  on  magnetic 
media  will  be  due  to  the  Southwest 
Fisheries  Science  Center  no  later  than 
June  1, 1995.  At  least  one  article 
summarizing  the  field  work  will  be 
prepared  by  each  principal  investigator 
for  the  annual  review  issue  of  the  U.S. 
Antarctic  Journal  and  will  be  due  to  the 
Southwest  Fisheries  Science  Center  by 
June  15, 1995.  In  addition,  it  is  expected 


that  results  will  be  published  in  peer- 
reviewed  journals.  Proposals  should 
include  provisions  for  the  preparation  of 
collaborative  manuscripts,  publishing 
costs,  and  presentation  of  significant 
results  at  scientific  meetings. 

It  is  highly  desirable  that  the  principal 
investigators  participate  in  the  field 
work.  Minimum  requirements  for  each 
of  the  three  research  components  are 
listed  in  this  notice  (see  Funding 
Priorities).  Applicants  are  encouraged  to 
propose  research  elements  to  be 
conducted  in  addition  to  the  minimum 
requirements;  however,  funding  will  not 
be  increased  for  these  additional 
elements. 

IV.  Funding  Availability 

Under  this  solicitation.  NMFS 
estimates  tl>at  up  to  $185,000  will  be 
available  to  fund  three  cooperative 
agreements  for  research  on  the  Antarctic 
marine  ecosystem  for  1  year:  (1) 
Physical  oceanography,  for  $65,000;  (2) 
{>hytoplankton  and  primary 
productivity,  $65,000;  and  (3)  krill 
(Euphausia  superba)  demographics. 
$55,000.  Publication  of  this  notice  does 
not  obligate  NMFS  to  award  any  specific 
cooperative  agreement  or  to  obligate  all 
or  any  part  of  the  available  funds. 

V.  Matching  Requirements 

Applications  must  reflect  the  total 
budget  necessary  to  accomplish  the 
project,  including  contributions  and/or 
donations  by  the  applicant  or  third 
parties.  Cost  sharing  is  not  required  for 
the  AMLR  program.  However,  cost 
sharing  is  encouraged  and  may  be 
considered  in  the  final  selection  of 
projposals. 

The  appropriateness  of  cost  sharing 
will  be  determined  on  the  basis  of 
guidance  provided  in  applicable  Office 
of  Management  and  Budget  (OMB) 
Circulars  and  Federal  cost  principles.  If 
an  applicant  chooses  to  cost-share,  and 
if  that  application  is  selected  for 
fimding.  the  applicant  will  be  bound  by 
the  percentage  of  the  cost  share  reflected 
in  the  cooperative  agreement  award. 

The  ncai-Federal  share  may  include 
the  applicant's  cash  and/or  in-kind 
contributions  or  amounts  received  from 
private  sources  w  from  state  or  local 
governments  including  the  value  of  in- 
kind  contributions.  Federal  funds  may 
not  be  used  to  meet  the  non-Federal 
share  of  matching  funds,  except  as 
provided  by  Federal  statute.  In-kind 
contributions  may  be  in  the  form  of.  but 
are  not  limited  to,  personal  services 
rendered  in  carrying  out  functions 
related  to  the  project,  and  use  of  real  or 
personal  property  owned  by  others  (for 
which  consideration  is  not  required)  in 
carrying  out  the  project. 


VI.  Type  of  Funding  Instrument 

Cooperative  agreements  will  be  used 
to  fuixl  this  program  since  NMFS  is 
substantially  involved  in  developing 
program  research  and  priorities  and  will 
work  closely  with  the  recipient  to  carry 
out  the  contemplated  activity 
throughout  the  project  period.  Three 
cooperative  agreements  will  be  awarded 
to  conduct  research  on  the  Antarctic 
marine  ecosystem  in  a  15.000  square 
mile  (38.850  km^J  area  around  Elephant 
Island,  South  Shetland  Islands. 
Antarctica. 

Vn.  Eligibility  Criteria 

A.  Applications  for  cooperative 
agreements  under  the  AMLR  research 
program  may  be  made,  in  accordance 
with  the  procedures  set  forth  in  this 
notice,  by  any  individual,  state  agency, 
university  or  college,  institution,  or 
laboratory,  or  any  public  or  private 
nonprofit  institution  or  organization 
qualified  to  perform  the  research 
described  in  this  notice. 

B.  NOAA  employees,  including  full- 
time,  part-time,  and  intermittent 
persormel  (or  their  immediate  families), 
and  NOAA  offices  or  centers  are  not 
eligible  to  submit  an  application  under 
this  solicitation,  or  aid  in  the 
preparation  of  an  application. 

Vm.  Award  Period 

Awards  under  this  program  are 
normally  few- 1  year.  Project  dates  should 
be  scheduled  to  begin  November  1. 
1994,  and  end  October  31, 1995. 

IX.  Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the    * 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less.  A 
copy  of  the  current,  approved  or 
negotiated  indirect  cost  rate/agreement 
with  the  Federal  Government  should  be 
included  with  the  application,  if 
available.  Otherwise,  the  applicant  will 
be  required  to  submit  documentation  to 
its  cognizant  agency  to  establish  an 
indirect  cost  rate  within  90  days  of  the 
award  date  or  be  precluded  from 
drawing  dowTi  further  indirect  costs 
until  the  documentation  is  provided. 

X.  Application  Forms 

Applications  for  project  funding  must 
be  complete.  Applicants  are  advised 
that  failure  to  include  all  required 
information  outlined  in  this  notice,  or  to 
complete  required  forms,  may  have  a 
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detrimental  effect  on  the  evaluation  of 
the  application. 

Applicants  are  enouraged  to  obtain 
application  packages  and  forms  from  the 
NOAA  Grants  Manag  sment  Division 
(see  ADDRESSES). 

A.  An  original  and  two  signed  copies 
of  all  of  the  lollowinj  items  are  required 
from  the  applicant: 

1.  SF-424.  "Application  for  Federal 
Assistance;" 

2.  SF-424A.  "Budj  et  Information- 
Non-Construction  Fr  >grams;" 

3.  SF-424B.  "Assu 'ances-Non- 
Construction  Progran  i;" 

4.  Budget  with  necessary  supporting 
detail,  i.e.,  budget  narrative/breakdown; 

5.  Copy  of  current  ipproved 
Negotiated  Indirect  C  ost  Rate 
Agreement,  if  availal  le; 

6.  Financial  Audit  information,  signed 
and  dated,  including  date  of 
organization's  last  fiiancial  audit  and 
period  covered  by  au  dit;  any  negative 
findings  indicated  ard  if  so,  how  they 
were  resolved;  date  c  f  next  scheduled 
audit  and  period  to  b  b  covered  by 
scheduled  audit  (cop  y  of  financial 
statement  should  not  be  included); 

7.  CD-511,  "Certif  cations  Regarding 
Debarment,  Suspens  on  and  Other 
Responsibility  Matte  s;  Drug-Free 
Workplace  Requireni  ents  and 
Lobbying;" 

8.  CD-512,  "Certif  cations  Regarding 
Debarment,  Suspens  on  and  Eligibility 
and  Voluntary  Exclu  iion — Lower  Tier 
Covered  Transaction » and  Lobbying;" 

9.  SF-LLL,  "Disclo  mre  of  Lobbying 
Activities"  (if  applicible);  and  SF-LLL- 
A  Continuation  Sheet  (if  applicable); 

10.  Statement  of  V^o^k  (narrative 
description  of  propo;  led  activity, 
objectives,  and  milestones";  and 

11.  Proof  of  status  tor  First  Time 
Eligible  Non-Profit  Applicants  (any  of 
the  following  is  acce  jtable  evidence  of 
status): 

a.  A  reference  to  tl  e  applicant 
organization  in  the  I  ^S'  most  recent  list 
of  tax-exempt  organi  sations  under 
Section  501(c)  of  the  IRS  code; 

b.  A  copy  of  a  cun  sntly  valid  IRS  tax- 
exemption  certificati  ; 

c.  A  statement  fror  i  a  State  taxing 
body  or  State  Attorm  jy  General 
certifying  that  the  ap  plicant 
organization  has  nor  profit  status  and 
that  none  of  the  net  i  amings  accrue  to 
any  private  sharehol  iers; 

d.  A  certified  cop\  of  the 
organization's  certifi  i^ite  of 
incorporation  or  sim  ilar  document  that 
clearly  establishes  nonprofit  status;  or, 

e.  Any  of  the  abov  ;  proof  regarding  a 
parent  organization  f  one  exists,  and  a 
statement  signed  by  ;he  parent 
organization  that  the  applicant  is  a  local 
nonprofit  affiliate. 
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Applicants  should  not  assume  prior 
knowledge  on  the  part  of  NMFS  as  to 
the  relative  merits  of  the  project 
described  by  the  application. 
Applications  are  not  to  be  bound  in  any 
manner  and  should  be  one-sided.  All 
proposals  will  be  considered  by  NMFS. 
All  incomplete  proposals  will  be 
returned  to  the  applicant.  Applicants 
must  submit  one  signed  original  and 
two  copies  of  the  complete  application. 

B.  Project  Dfschption.  Each  project 
must  be  completely  and  accurately 
described.  Each  project  description  may 
be  up  to  15  pages  in  length.  NMFS  will 
make  all  portions  of  the  project 
description  available  to  the  public  for 
review  and  comment;  therefore,  NMFS 
cannot  guarantee  the  confidentiality  of 
any  information  submitted  as  part  of 
any  project,  nor  will  NMFS  accept  for 
consideration  any  project  requesting 
confidentiality  of  anv  part  of  the  project. 

Each  project  must  oe  described  as 
follows: 

1.  Identification  of  Research 
Discipline.  State  which  of  the  three 
research  components  (see  Funding 
Priorities  XI)  is  being  applied  for.  If  the 
application  is  not  in  response  to  a 
funding  priority,  it  should  be  so  stated. 

2.  Project  Goals  and  Objectives.  State 
what  the  proposed  project  will 
accomplish  and  describe  how  this  will 
contribute  to  the  description  of  the 
Antarctic  marine  ecosystem.  Describe 
the  time  frame  in  which  tasks  would  be 
conducted. 

3.  Need  for  Government  Financial 
Assistance.  Demonstrate  the  need  for 
assistance.  Any  appropriate  database  to 
substantiate  or  reinforce  the  need  for  the 
project  should  be  included.  Explain 
why  other  funding  sources  cannot  fund 
all  the  proposed  work.  List  all  other 
sources  of  funding  that  are  or  have  been 
sought  for  the  project. 

4.  Benefits  or  Results  Expected. 
Identify  and  document  the  results  or 
benefits  to  be  derived  from  the  proposed 
activities. 

5.  Participation  by  Persons  or  Groups 
Other  Than  the  Applicant.  Describe  the 
level  of  participation  required  in  the 
project  by  NOAA  or  other  government 
and  non-government  entities.  Specific 
NOAA  employees  should  not  be  named 
in  the  proposal. 

6.  Federal.  State,  and  Local 
Government  Activities.  List  any 
programs  (Federal,  state,  or  local 
government  or  activities)  this  project 
would  affect  and  describe  the 
relationship  between  the  project  and 
those  plans  or  activities. 

7.  Project  Statement  of  Work.  The 
Statement  of  Work  is  the  scientific  or 
technical  action  plan  of  activities  that 
are  to  be  accomplished  during  each 


budget  period  of  the  project.  This 
description  must  include  the  specific 
methodologies,  by  project  job  activity, 
proposed  for  accomplishing  the 
proposal's  objective.  If  the  work 
described  in  this  section  does  not 
contain  sufficient  detail  to  allow  for 
proper  technical  evaluation,  NMFS  will 
not  consider  the  application  for  funding 
and  will  return  it  to  the  applicant. 
Identify  specific  milestones  that  can  be 
used  to  track  project  progress.  The 
following  activities  must  be  included  as 
milestones:  Submission  of  a  report  of 
accomplishments  and  tentative 
conclusions  by  April  1, 1995; 
submission  of  data  sets  on  magnetic 
media  by  June  1, 1995;  and  submission 
of  article  summarizing  field  work  for 
annual  review  issue  of  the  U.S. 
Antarctic  Journal  by  June  15. 1995.  Each 
Statement  of  Work  must  include  the 
following  information: 

a.  The  applicant's  name. 

b.  The  inclusive  dates  of  the  budget 
period  jcovered  under  the  Statement  of 
Work. 

c.  The  title  of  the  proposal. 

d.  The  scientific  or  technical 
objectives  and  procedures  that  rire  to  be 
accomplished  during  the  budget  period. 
Devise  a  detailed  set  of  objectives  and 
procedures  to  answer  who,  what,  how, 
when  and  where.  The  procedures  must 
be  of  sufficienl  detail  to  unable 
competent  workers  to  be  able  to  follow 
them  and  to  complete  scheduled 
activities. 

e.  Location  of  the  work. 

f.  A  list  of  all  project  personnel  and  - 
their  responsibilities. 

g.  A  milestone  table  thnt  summarizes 
the  procedures^  that  are  to  be  attained  in 
each  month  covered  by  the  StatemeiU  of 
Work. 

8.  Project  Management.  Describe  how 
the  project  will  be  organized  and 
managed.  Include  resumes  of  principal 
investigators.  List  all  persons  directly 
employed  by  the  applicant  who  will  be 
involved  in  the  project,  their 
qualifications,  and  their  level  of 
involvement  in  the  project. 

9.  Monitoring  of  Project  Performance. 
Identify  who  will  participate  in 
monitoring  the  project. 

10.  Project  Impacts.  Describe  the 
impact  of  the  project  in  terms  of 
anticipated  improved  management, 
social  value  enhancement,  or  any  other 
values  that  will  be  improved  by  this 
project.  Describe  how  these  products  or 
services  will  be  made  available  to  the 
fisheries  and  rnanagement  communities. 

11.  Evaluation  of  Project.  The 
applicant  is  required  to  provide  an 
evaluation  of  project  accomplishments 
at  the  end  of  each  budget  period  and  in 
the  final  report.  The  application  must 


describe  the  methodology  to  be  followed 
to.determine  technical  feasibility. 

12.  Total  Project  Costs.  Total  project 
costs  is  the  amount  of  funds  required  to 
accomplish  the  proposed  statement  of 
work  (SOW).  aiKi  includes  contributions 
^    and  donations.  All  costs  must  be  shown 
in  a  detailed  budget.  Cost  sharing  must 
not  come  bam  another  Federal  source. 
Costs  must  be  allocated  to  the  Federal 
share  and  non-Federal  share  provided 
by  the  applicant  or  other  sources.  Non- 
Federal  costs  are  to  be  divided  into  cash 
and  in-kind  contributions.  A  standard 
budget  form  (SF-424A)  is  included  in 
the  applications  package  (see 
ADDRESSES).  NMFS  will  not  consider     - 
fees  or  profits  as  allowable  costs  for 
grantees.  To  support  its  budget,  the  § 

applicant  must  describe  briefly  the  basis     l 
for  estimating  the  valire  of  the  non-  § 

Federal  ftinds  derived  from  in-kind  § 

contributions.  Additional  cost  detail 
may  be  required  prior  to  a  final  analysis 
of  overall  cost  allowability,  aftocability       n 
or  reasonableness.  The  date,  period  p 

covered,  and  findings  for  the  most  s 

recent  financial  audit  performed,  as  well    p 
as  the  name  of  the  audit  firm,  the  t( 

contact-  person,  and  phone  number  and 
address,  must  also  be  provided.  Costs         p 
for  the  following  categories  must  be  p 

detailed  in  the  budget  as  follows:  fi 

a.  Personnel.  Names  and  titles  must  be    n 
included  for  ail  project  personnel. 
Abbreviated  curricula  vitae  are  to  be  ai 
submitted  with  each  proposal  as  part  of      o 
the  supporting  documentation  (see 
below).  Publication  lists  must  be  limited     T 
to  all  those  documents  prepared  within      b 
the  last  3  years.  Up  to  five  other  relevant 
documents  which  fall  outside  this  time       ir 
frame  will  be  accepted.                              ic 

b.  Salaries.  Identify  salaries  by  Ic 
position  and  percentage  of  time  and  ol 
annual/hourly  salary  of  each  individual  ol 
dedicated  to  the  project. 

c.  Fringe  Benefits.  Indicate  benefits  at 
associated  with  personnel  working  on  p] 
the  project.  This  entry  should  be  the  ci 
proportionate  cost  of  fringe  benefits  aj 
paid  for  the  amount  of  time  spent  on  the 
project.  For  example,  if  an  employee  la 
spends  20  percent  of  his/her  time  on  the  id 
project,  20  percent  of  his/her  fringe 
benefits  should  be  charged  to  this  se 
project.                                                         dc 

d.  Consultants  and  Contract  Services,  in 
Identify  all  consultant  and/or  de 
contractual  service  costs  by  specific  task  vi 
in  relation  to  the  projecL  If  a  an 
commitroent  has  been  made  prior  to  se 
application  to  contract  with  a  particular  pr 
organization,  explain  how  the  th 
organization  was  selected.  Describe  the  pr 
typeof  contract,  budget,  deliveries  en 
expected,  and  time  frame.  A  detailed  tei 
budget  must  be  submitted  (with  di; 
supporting  documentation)  for  the  total      in: 
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describe  the  methodology  to  be  followed 
to.determine  technical  feasibility. 

12.  Total  Prefect  Costs.  Total  project 
costs  is  the  amount  of  funds  required  to 
accomplish  the  proposed  statement  of 
work  (SOW),  and  includes  contributions 
and  donations.  All  costs  must  be  shown 
in  a  detailed  budget.  Cost  sharing  must 
not  come  from  another  Federal  source. 
Costs  must  be  allocated  to  the  Federal 
share  and  non-Federal  share  provided 
by  the  applicant  or  other  sources.  Non- 
Federal  costs  are  to  be  divided  into  cash 
and  in-kind  contributions.  A  standard 
budget  form  (SF-424A)  is  included  in 
the  applications  package  (see 
ADDRESSES).  NMFS  will  not  consider     ' 
fees  or  profits  as  allowable  costs  for 
grantees.  To  support  its  budget,  the 
applicant  must  describe  briefly  the  basis 
for  estimating  the  value  of  the  non- 
Federal  funds  derived  from  in-kind 
contri'butions.  Additional  cost  detail 
may  be  required  prior  to  a  final  analysis 
of  overall  cost  allowability.  a}k)cabiHty 
or  reasonableness.  The  date,  period 
covered,  and  findings  for  the  most 
recent  financial  audit  performed,  as  well 
as  the  name  of  the  audit  firm,  the 
contact-  person,  and  phcme  number  and 
address,  must  also  be  provided.  Costs 
for  the  following  categories  must  be 
detailed  in  the  budget  as  follows: 

a.  Personnel.  Names  and  titles  must  be 
included  for  all  project  personnel. 
Abbreviated  curricula  vitae  are  to  be 
submitted  with  each  proposal  as  part  of 
the  supporting  documentation  (see 
below).  Publication  lists  must  be  limited 
to  all  those  documents  prepared  within 
the  last  3  years.  Up  to  five  other  relevant 
documents  which  fall  outside  this  time 
frame  will  be  accepted. 

b.  Salaries.  Identify  salaries  by 
position  and  percentage  of  time  and 
annual/hourly  salary  of  each  individual 
dedicated  to  the  project. 

c.  Fringe  Benefits.  Indicate  benefits 
associated  with  personnel  working  on 
the  project.  This  entry  should  be  the 
proportionate  cost  of  fringe  benefits 
paid  for  the  amount  of  time  spent  on  the 
project.  For  e.xample.  if  an  employee 
spends  20  percent  of  his/her  time  on  the 
project.  20  percent  of  his/her  fringe 
benefits  should  be  charged  to  this 
project. 

d.  Consultants  and  Contract  Services. 
Identify  all  consultant  and/or 
contractual  service  costs  by  specific  task 
in  relation  to  the  project.  If  a 
commitment  has  been  made  prior  to 
application  to  contract  with  a  particular 
organization,  explain  how  the 
organization  was  selected.  Describe  the 
type  of  contract,  budget,  deliveries 
expected,  and  time  frame.  A  detailed 
budget  must  be  submitted  (with 
supporting  documentation)  for  the  total 


amount  of  funding  requested  for  a 
subcontractor/consultant.  All  contracts 
must  meet  the  standards  established  in 
OMB  circulars. 

e.  Travel  and  Transportation.  Identify 
the  number  of  trips  to  be  taken,  purpose, 
and  number  of  people  to  travel.  Itemize 
estimated  costs,  including  the 
approximate  cost  of  transportation 
(airfare  at  coach  rates),  per  diem  rates, 
and  any  additional  fees  associated  with 
the  trip. 

f.  Equipment.  Space  or  Rental  Costs. 
Identify  equipment  purchases  or  rental 
costs  with  the  intended  use.  Equipment 
purchases  greater  than  $300  are 
discouraged,  .since  ex-perienced 

.  investigators  are  expected  to  have 
sufficient  capital  equipment  on  hand. 
Use  of  lease  "to  purchase  (LTOP)  or 
similar  leases  are  prohibited.  Identify 
space  or  rental  costs  with  specific  uses. 

g.  Other  Costs. 

U)  Supplies.  Identify  spedfic  supplies 
necessary  for  the  accomplishment  of  the 
project.  Only  consuma})le  office 
supplies  purchased  and  used  on  this 
project  may  be  treated  as  a  direct  cost 
to  thej)roJ€ct. 

(2)  Postage  and  Shipping.  Include 
postage  for  correspondence  and  other 
project  related  material,  as  well  as  air 
freight,  truck  or  rail  shipping  of  bulk 
materials. 

(3)  Printing  Costs.  Include  costs 
associated  with  producing  materials  in 
connection  with  the  project. 

(4)  Long  Distance  Telephone  and 
Telegraph.  Identify  estimated  monthly 
bills. 

(5)  Utilities.  These  costs  should  be 
included  under  indirect  costs  unless 
identified  as  direct  costs  to  the  project. 
Identify  costs  of  utilities  and  percentage 
of  use  in  conjunction  with  performance 
of  project. 

|6)  Additional  Costs.  Indicate  any 
additional  costs  associated  with  the 
project  that  are  allowable  under  OMB 
circulars  A-21.  A-fl7.  or  A-122.  as 
applicable. 

13.  Geographiclocation.  Field, 
laboratory,  and  office  locations  must  be 
identified  for  all  project  acti\ities. 

C.  Supporting  Documentation.  This 
section  should  include  any  required 
documents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project  (e.g..  curricula 
vhae,  results  from  prior  funding).  The 
amount  of  information  given  in  this 
section  will  depend  on  the  type  of 
project  proposed,  but  should  be  no  more 
than  20  pages.  The  applicant  should 
present  any  information  that  would 
emphasize  the  value  of  the  project  in 
terms  of  the  significance  of  the 
discipline  addressed.  Without  such 
information,  the  merits  of  the  project 


may  not  be  fully  understood,  or  the 
value  of  the  project  may  be 
underestimated.  The  absence  of 
adequate  supporting  documentation 
may  cause  reviewers  to  question  the 
assertions  made  in  describing  the 
project  and  may  resuh  in  a  lower 
ranking  of  the  project.  Information 
presented  in  this  section  should  be 
.clearly  referenced  in  the  project 
description. 

XI.  Project  Funding  Priorities 

A.  Physical  Oceanography 

The  objectives  for  this  component  are 
to:  (1)  Describe  the  hydrography  of  the 
upper  ocean  waters  in  the  vicinity  of 
Elephant  Island  throughout  the  1995 
austral  summer;  (2)  describe  the 
physical  setting  in  relation  to  the 
observed  vertical  and  horizontal 
distribution  of  phytoplankton  and 
zooplankton;  and  (3)  provide  a 
ccHitinuous  record  of  sea  surface  and 
atmospheric  conditions  annotated  by 
date,  time,  and  ship's  position. 

Minimum  observations  should 
include:  (1)  Salinity,  temperature,  and 
oxygen  profiles  at  each  station:  and  (2) 
continuous  measurements  cf  solar 
irradiance.  air  temperature,  wind  speed 
and  direction,  relative  humidity, 
barometric  pressure,  sea  surface 
temperature,  and  sea  surface  salinity. 

The  Government  will  supply  a 
Seabird  thermosalinograph.  a  General 
Oceanics  rosette  with  10-Uter  Niskin 
bottles  equipped  with  teflon  springs,  a 
Guideline  salinometer,  and  a  Seabird 
SBE-9  CTD  (to  ha  used  as  a  backup 
unit).  All  other  equipment,  supplies, 
and  necessary  personnel  must  be 
provided  by  the  recipient. 

B.  Phyioplankton  and  Pnmary 
Productivity 

The  objectives  for  this  component  are 
to:  (1)  Determine  available  food  sources 
for  zooplankton,  including  particulate 
organic  carbon,  phytoplanktcn  organic 
carbon,  cell  size  distribution,  and 
dominant  species  composition;  (2) 
determine  rates  of  primary  production 
and  associated  levels  of  incident 
radiation  and  light  attenuation;  (3) 
describe  the  seasonal  change  of 
phytoplankton  growth  and  standing 
stock;  and  (4)  estimate  the  relative 
importance  of  grazing,  vertical  mixing, 
nutrient  depletion,  and  settling  on  the 
distribution  of  phytoplankton  bicmass. 

Minimum  observations  should 
include:  (1)  Vertical  profiles  of 
chlorophyll-a  and  inorganic  nutrient 
content  from  discreet  bottle  samples  and 
solar  irradiance,  beam  attenuation  and 
fluorescence  from  continuous 
measurements  at  each  station;  (2) 
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primary  production  rates  from 
shipboard  incubations  and  associated 
irradiance  levels;  (3)  continuous 
measurements  betw(  en  stations  of  sea 
surface  fluorescence  and  beam 
attenuation;  (4)  cell  iiize  distribution 
and  floristics  composition  of  the 
phytopiankton;  (5)  o  -ganic  carbon  and 
nitrogen  content  of  t  le  particulate 
material;  and  (6)  tote  1  microbial 
biomass. 

The  Government  \  n\\  supply  a 
General  Oceanics  ro  iette  with  10-liter 
Niskin  bottles  equip  )ed  with  teflon 
springs.  All  other  eq  jipment,  supplies, 
and  necessary  perso  mel  must  be 
provided  by  the  reel  jient.  Laboratory 
space  is  very  limitec  ;  however,  fresh 
water,  salt  water,  an  i  electrical  supplies 
can  be  provided  to  portable  laboratory 
vans  and  incubation  arrays. 

C.  Krill  Demngraphii  :s 


The  objectives  of 
to:  (1)  Describe  the 
and  biological  ch 
collected  throughou 
over  the  duration  of  |lhe 
correlate  and  i 
with  information  on 
biomass,  primar\' 
circulation  pattern 
boundaries. 

Minimum  observj  t 
include  distribution ; 


I  lis  component  are 
p  opulation  structure 
aratteristics  of  krill 
the  study  area  and 
cruise;  and  (2) 
the  krill  data 
phytopiankton 


prad 


uction, 
i  md  water  mass 


sta^s 


11/ 


maturity  stages,  sex 
condition,  moult 
condition.  Specimei 
be  done  at  sea. 

The  Government 
personnel  and  equi 
sample  collection 
interior  lab  with  ' 
and  electrical  suppl 
equipment,  supplie< 
personnel  must  be 
recipient. 

XII.  Evaluation  Criteria 


ions  should 
of  animal  length, 
ratios,  reproductive 

and  feeding 
processing  should 


ai 
freih 


Unless  otherwise 
in  reviewing  appllcit 
cooperative  agreeme  nts 
consultants  and  contracts 
make  a  determination 
following: 

A.  Is  the  involvenient 
consultant  or  contractor 
conduct  of  the  proje  ct 
accomplishment  of 
objectives? 

B.  Is  the  proposed 
consultant  or  contra(ctors 
reasonable  and 
his/her  involvement 

C.  Are  the  propos  ;d 
consultant  or  contractors 
in  the  project  reasor  able 
commensurate  with  the 
derived  from  his/he  r 


ill  provide 
fjment  necessary  for 
well  as  a  small 
water,  salt  water, 
es.  All  other 
and  necessary 
provided  by  the 


jpecified  by  statute, 
ions  for 

that  include 
NOAA  will 
regarding  the 

of  the 

necessary  to  the 
and  the 
ts  goals  and 


com  Tiensu 


allocation  of  the 
time 

rate  with  the 
in  the  project? 
"  costs  for  the 
involvement 
and 

beneHts  to  be 
participation? 


In  accordance  with  0MB  Circulars 
and  NOAA  Administrative  Special 
Award  Conditions,  grantees  must 
request  prior  approval  for  all  proposed 
sole-source  contracts  or  where  only  one 
bid  or  proposals  is  received  in  which 
the  aggregate  expenditure  is  expected  to 
exceed  $25,000.  Proposals  involving  a 
consultant  or  contractor  will  be 
reviewed  for  compliance  with  pertinent 
procurement  standards,  and  this 
information  will  be  used  in  the  proposal 
selection  process. 

XIII.  Selection  Procedures 

Consideration  for  financial  assistance 
will  be  given  to  those  applications 
which  meet  the  requirements  of  this 
solicitation  and  the  following  evaluation 
criteria:  (1)  Experience  and 
qualifications  of  personnel. 
Organization  and  management  of  the 
project  (34  points);  (2)  relevance  to  the 
objectives  outlined  in  this  notice  (see 
Introduction  and  Funding  Priorities  XI) 
(33  points);  and  (3)  soundness  of  project 
design  and  technical  approach, 
especially  whether  the  applicant 
provided  sufficient  information  to 
technically  evaluate  the  project,  and,  if 
so,  the  strengths  and  weaknesses  of  the 
technical  design  (33  points). 

For  applications  meeting  the 
requirements  of  this  solicitation,  NMFS 
will  conduct  a  technical  evaluation  of 
each  proposal.  The  review  will  be 
conducted  by  experts  from  non-NOAA, 
as  well  as  NOAA,  organizations.  All 
comments  submitted  to  NMFS  will  be 
taken  into  consideration  in  the  technical 
evaluation  of  projects.  NMFS  will  assign 
point  scores  on  proposals  based  on  the 
evaluation  criteria  stated  above. 
Applications  will  be  ranked  into  two 
groups  (a)  Recommended,  and  (b)  Not 
Recommended.  Proposals  ranked  as  Not 
Recommended  will  not  be  given  further 
consideration  for  selection  and  funding. 

The  ranked  applications  will  be 
evaluated  by  a  panel  of  experts 
convened  by  NMFS.  The  panel  will 
individually  consider  each  proposal, 
along  with  the  technical  evaluation  and 
the  need  for  funding.  The  panel  will 
provide  individual  recommendations  to 
NMFS  on  each  proposal  ranked  as 
Recommended. 

After  the  proposals  have  been 
evaluated  by  the  panel,  the  Director  of 
the  NMFS  Southwest  Fisheries  Science 
Center,  in  consultation  with  the  NOAA 
Assistant  Administrator  for  Fisheries, 
will  ascertain  which  projects  do  not 
substantially  duplicate  other  projects 
that  are  funded  by  NOAA  or  are 
approved  for  funding  by  other  Federal 
offices,  recommend  the  projects  to  be 
funded,  and  the  amounts  available  for 
the  program.  Awards  may  not 


necessarily  be  made  to  applicants  with 
the  highest-scored  proposals.  The  exact 
amount  of  funds  awarded  to  each 
project  will  be  determined  in  pre-award 
negotiations  between  the  applicant,  the 
NOAA  Grants  Office,  and  the  NMFS 
program  staff. 

fvRvIFS  will  make  project  descriptions 
available  for  review  as  follows: 

A.  Consultation  with  Management 
Agencies,  Environmental  Organizations, 
and  Academic  Institutions.  NMFS  shall, 
at  its  discretion,  request  comments  from 
groups,  organizations  and  institutions 
who  have  knowledge  in  the  subject 
matter  of  a  project  or  who  would  be 
affected  by  a  project. 

B.  Consultation  with  Government 
Agencies.  Applications  will  be  reviewed 
in  consuhation  with  the  Director,  NMFS 
Southwest  Fisheries  Science  Center,  and  . 
appropriate  laboratory  personnel, 
NOAA  Grants  Officer  and,  as 
appropriate.  Department  of  Commerce 
bureaus  and  other  Federal  agencies,  for 
elimination  of  duplicate  funding. 

XIV.  Other  Requirements 

A.  Federal  Policies  and  Procedures 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  Departmental  policies,  regulations, 
and  procedures  applicable  to  Federal , 
financial  assistance  awards.  Women  and 
minority  individuals  and  groups  are 
encouraged  to  submit  applications 
under  this  program. 

B.  Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding.  Any  first-time  applicant  for 
Federal  cooperative  agreement  funds 
may  be  subject  to  a  pre-award 
accounting  survey  prior  to  execution  of 
the  award.  In  addition,  any  recipient 
and/or  researcher  who  is  past  due  for 
submitting  acceptable  progress  reports 
on  any  previous  project  funded  under 
this  program  may  be  ineligible  to  be 
considered  for  new  awards  until  the 
delinquent  reports  are  received, 
reviewed  and  deemed  acceptable  by 
NMFS. 

C.  Pre-Aword  Activities 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  the 
Department  to  cover  pre-award  costs. 

D.  No  Obligation  for  Future  Funding 

If  an  application  for  an  award  is 
selected  for  funding,  the  Department  has 


no  obligation  to  provide  any  additiortal 
prospective  funding  in  connection  with 
that  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department. 

E.  Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  any 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
full; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactcwy  to 
the  Department  are  made. 

F.  Name  Check  Review 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicants 
management  honesty  or  financial 
integrity. 

G.  Primary  Applicant  Certification 

All  primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying,"  and  the  following 
explanations  are  hereby  provided: 

1.  Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  26.105)  are  subject  to  ISCFR 
part  26,  "Nonprocurement  Debarment 
and  Suspension"  and  the  related  section 
of  the  certification  form  prescribed 
above  applies. 

2.  Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26.  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 

3.  Anti-Lobbying 

Persons  (as  defined  at  15  CFR  28.105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 


no  obligation  to  provide  any  additional 
prospective  funding  in  connection  with 
that  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department. 

E.  Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  any 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
full; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
the  Department  are  made. 

F.  Name  Check  Review 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  ftaud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicants 
management  honesty  or  financial 
integrity. 

G.  Primary  Applicant  Certification 

All  primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying,"  and  the  following 
explanations  are  hereby  provided: 

1.  Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  26.105)  are  subject  to  15.CFR 
part  26,  "Nonprocurement  Debarment 
and  Suspension"  and  the  related  section 
of  the  certification  form  prescribed 
above  applies. 

2.  Drug-Free  Workplace  " 

Grantees  (as  defined  at  15  CFR  part 
26.  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 

3.  Anti-Lobbying 

Persons  (as  defined  at  15  CFR  28.105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applicationsA)ids  for 
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grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single-family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

4.  Anti-Lobbying  Disclosure 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  appendix  B. 

H.  Lower  Tier  Certifications 

Recipients  must  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier-covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department.  An  SF-LLL 
submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to  the 
Department  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

/.  Fa7se  Statements 

A  false  statement  on  the  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  fine  or  imprisonment  as 
provided  in  18  U.S.C.  1001. 

/.  Intergovernmental  Review 

Applications  under  this  program  are 
not  subject  to  the  provisions  of  E.O. 
12372,  "Intergovernmental  Review  of 
Federal  Programs." 

K.  Requirement  to  Buy  American-Made 
Equipment  and  Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program,  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  sections  606  (a) 
and  (b). 

Classification 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 


Cooperative  agreements  ^v.crded 
pursuant  to  pertinent  statutes  shall  be  it; 
accordance  with  the  Fisheries  Research 
Plan  (comprehensive  program  of 
fisheries  research)  in  effect  on  the  date 
of  the  award. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  notice  involves  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act,  which  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
0MB  Control  No.  0348-0043. 

Dated:  July  1, 1994. 
C.  Kamella, 

Acting  Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 
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[Docket  No.  940679-4179;  f.D.  060394C] 

Financial  Assistance  for  the  Northeast 
Fisheries  Assistance  Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS)",  National  Oceanic  and 
Atmospheric  Adminiiualion  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  federal 
assistance. 

SUMMARY:  NMFS  issues  this  notice 
describing  the  condi-icns  under  which 
applications  will  be  accepted  for 
Northeast  fishing  industry  grants  (NFIG) 
under  the  Northeast  Fisheries 
Assistance  Program  (NFAP)  and  how 
NMFS  will  determine  which 
applications  it  will  fund.  A  total  of  $9.0 
million  for  NFIG  will  be  available  in 
two  parts.  This  notice  implements  the 
first  part,  for  which  up  to  $4.5  million 
is  available  to  meet  the  most  pressing 
needs  of  fishermen  who  are  affected  by 
the  decline  of  the  traditional  fisheries  in 
the  Northeast  and  recent  Federal 
regulatory  actions,  and  who  require 
assistance  in  developing  alternative 
employment  or  new  business 
opportunities. 

DATES:  Applications  must  be  received 
by  August  22, 1994.  Applicants  must 
submit  one  signed  original  and  two 
copies  of  the  complete  application.  No 
facsimile  applications  will  be  accepted. 
Generally,  the  time  required  to  process 
applications  is  120  days  from  the 
closing  date  of  the  solicitation. 
ADDRESSES:  Applications  should  be  sent 
to  the  Northeast  Regional  Office, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive.  Gloucester,  MA  01930. 
Telephone:  (508)  281-9256  or  (508) 
281-9267.  Application  kits,  with 


instructions  for  completion,  may  be 


obtained  from  that 


Federal  Register 


office. 


FOR  FURTt  zn  Wf  ORATION  CONTACT: 
Kenneth  Beal  or  Jokrce  Lacerda,  at  (508) 
281-9267.  I 

SUPPLEMENTARY  IMfORMATION: 

I.  Introduction 

A.  Background 

Under  the  provi;  ions  of  PubHc  Law 
103-211.  the  Emer  jency  Supplemental 
Appropriations  Ac  t  of  1994,  $30  million 
has  been  provided  1o  the  U.S. 
Department  of  Commerce  (Department) 
for  NFAP  to  addrej  s  the  needs  of  those 
directly  affected  h\  the  decline  of  the 
traditional  fisherie  i  in  the  Northeast.  Of 
the  total  package,  J18  million  will  be 
used  by  the  Economic  Development 
Administration  (EDA)  to  provide 
economic  adjustm(  mt  assistance  to 
communities:  $12  nillion  will  be  used 
by  NOAA  for  direc  I  industry  assistance 
in  the  form  of  (1)  loan  guarantees  under 
the  Fisher  :v.>s  Oblig  ation  Guarantee 
Program  to  help  re  itructure  existing 
debt,  (2)  grants  to  assist  the  fishing 
industry  which  hau  been  affected  by  the 
decline  of  the  traditional  groundfish  and 
scallop  fisheries,  a:  id  (3)  Fishing  Family 
Assistance  Centers  in  the  Northeast  to 
serve  as  clearinghcuses  for  all  possible 
assistance  available  from  Federal  and 
state  sources. 

Of  the  $12.0  million  NOAA  will 
administer  under  flFAP,  $9.0  million 
for  NFIG  will  be  piovided  directly  to  the 
private  sector  through  grants  that  are 
authorized  under  15  U.S.C.  713c-3(d). 
These  grants  vrill  he  administered  in 
two  parts.  This  Feaeral  Register  notice 
^t  part,  for  which  up 
i^ailable.  NMFS  will 
ssistance  to  meet  the 
1  of  fishermen  who 
developing 
alternative  emplojlnent  or  new  business 
opportuniiies.  This  part  will  require  no 
cost-sharing  by  applicants.  The  second 
part,  for  which  $4.^  million  will  be 
available,  will  be  iaiplemented  through 
a  separate  Federal  Register  notice, 
which  will  invite  iimovative  proposals 
to  assist  the  North^st  fishing  industry 
to  expand  the  harvesting,  processing, 
and  marketing  of  utiderexploited 
species;  increase  the  value  of  species 
currently  harvestea;  address  bycatch 
reduction;  and  create  new  business  and 
employment  oppoiJtunities  through 
aquaculture.  The  second  part  will 
require  cost-sharing  by  the  applicants. 

B.  Funding 

NMFS  issues  thii 
applications  for  fe<  eral 
describing  the  con<  itions 
applications  will  b  i 


implements  the 
to  $4.5  million  is  ai 
provide  financial  i 
most  pressing  ne 
require  assistance 


notice  to  solicit 
assistance, 
under  which 
accepted  for  part- 


one  fishing  industry  grants  under  NFAP 
and  how  NMFS  will  select  the 
applications  it  will  fund. 

II.  Funding  Priorities 

NMFS'  emphasis  in  part  one  of  the 
fishing  industry  grant  portion  of  NFAP 
will  be  to  meet  the  most  pressing  needs 
of  fishermen  who  are  affected  by  the 
decline  of  the  traditional  fisheries  in  the 
Northeast,  and  who  require  assistance  in 
developing  alternative  employment  or 
new  business  opportunities. 

Greatest  consiaeration  will  be  given  to 
applications  that  involve,  or  are 
expected  to  benefit,  a  broad  range  of 
fishermen,  rather  than  individual 
fishermen.  Applications  may  be  for 
demonstration  or  pilot  projects, 
technology  development  and/or 
transfer,  experimental  fishing,  or  other 
activities  to  develop  alternative  long- 
term  employment  or  new  business 
opportunities  to  fishermen.  Funding 
will  not  be  provided  for  projects 
primarily  involving  construction  or 
operational  costs  for  individual 
businesses.  Fishermen  seeking  financial 
assistance  for  proprietary  business 
activities,  e.g.,  business  loans,  may 
contact  the  Family  Assistance  Centers 
listed  in  section  III.A.  of  this  document 
for  information  regarding  other  types  of 
financial  assistance  and  eligibility. 

The  following  areas,  list&d  in  no 
particular  order,  have  been  identified  as 
priorities  for  part  one  of  the  NFIG 
Program. 

A.  Develop  commercial  fisheries  and 
markets  for  finfish  and  shellfish  species 
of  the  Northwest  Atlantic  Ocean  for 
which  there  are  harvestable  surpluses. 
These  include  Atlantic  mackerel, 
Atlantic  herring,  butterfish,  spiny 
dogfish,  skates,  short-finned  and  long- 
finned  squid,  and  red  hake.  NOTE:  if 
applicable,  recipients  must  have  the 
appropriate  Federal  fishing  permits  in 
their  possession.  Also,  if  applicable, 
obtaining  an  experimental  fishing 
permit  may  be  required  prior  to 
approval  of  project  activities. 

B.  Help  restore  overfished  New 
England  groundfish  stocks  through 
aquaculture  or  hatchery  programs.  This 
may  include,  but  is  not  limited  to, 
establishing  small-scale  aquaculture 
pilot  and  demonstration  projects  in 
commercial  fishing  communities. 

C.  Develop  projects/conduct  activities 
to  provide  alternate  employment  or  new 
business  opportunities  for  fishermen 
who  have  been  affected  by  the  decline 
of  the  traditional  Northeast  fisheries. 

III.  How  to  Apply 

A.  Eligible  Applicants 

Applications  for  assistance  may  be 
made,  in  accordance  with  the 


procedures  set  forth  in  this  notice,  by 
any  individual  who  is  a  citizen  or 
national  of  the  United  States,  or  any 
corporation,  partnership,  association,  or 
other  entity,  non-profit  or  otherwise,  if 
such  entity  is  a  citizen  of  the  United 
States  within  the  meaning  of  section  2 
of  the  Shipping  Act,  1916,  as  amended 
(46  U.S.C.  App.  802).  Although  a  broad 
range  of  applicants  is  eligible,  all 
applications  submitted  must  respiond  to 
the  funding  priorities  as  noted  in  the 
above  sections. 

Federal  Government  employees, 
including  full-time,  part-time,  and 
intermittent  personnel  (or  their  spouses 
or  blood  relatives  who  are  members  of 
their  immediate  households),  are  not 
eligible  to  submit  an  application  under 
this  solicitation. 

Assistance  from  NOAA  employees  is 
available  to  eligible  applicants,  by 
telephone  or  through  pre-proposal 
meetings,  and  will  be  limited  to  such 
issues  as  the  program  goals,  funding 
priorities,  application  procedures,  and 
completion  of  appHcation  forms.  Since 
this  is  a  competitive  program,  assistance 
will  not  be  provided  in  conceptualizing, 
developing,  or  structuring  competitive 
proposals.  Pre-proposal  meetings  will  be 
held  at  Fishing  Family  Assistance 
Centers  located  in  Portland  and 
Rockland,  ME;  Gloucester,  New 
Bedford,  and  ProvincetowTi,  MA:  and 
Narragansett,  RI.  Details  on  specific 
times  and  location  of  pre-proposal 
meetings  may  be  obtained  by  calling  the 
NMFS  Northeast  Regional  Office  in 
Gloucester  (508-281-9256  or  508-281- 
9267),  or  the  Fishing  Family  Assistance 
Center  locations  in  Portland,  New 
Bedford,  or  Provincetown.  The 
addresses  and  telephone  numbers  of  all 
Fishing  Family  Assistance  Centers  are 
as  follows: 

Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service, 
Marine  Trades  Center,  Suite  311,  2 
Portland  Fish  Pier,  Portland,  ME 
04101,  Tel:  207-780-3423. 
Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service, 
Greater  New  Bedford  Reemployment 
Career  Services,  693  Purchase  Street, 
New  Bedford,  MA  02740,  Tel:  508- 
979-1750. 
Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service, 
City  Hall,  260  Commercial  Street, 
Provincetovm,  MA  02657,  Tel:  508- 
487-7261. 
Fishing  Family  Assistance  Center,  . 
National  Marine  Fisheries  Service, 
Department  of  Employment  and 
Training,  11-15  Parker  Street, 
Gloucester,  MA  01930,  Tel:  508-283- 
4750. 


Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service, 
Federal  Building,  Room  200,  21 
Limerock  Street,  Rockland,  ME  02841, 
Tel:  207-594-2267. 

Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service, 
Narragansett  Laboratory,  28  Tarzwell 
Drive,  Narragansett,  RI  02882,  Tel: 
401-782-3200. 

B.  Duration  and  Terms  of  Funding 

Generally,  grants  are  awarded  for  a 
period  of  1  year,  but  no  more  than  18 
months  at  a  time. 

If  an  application  for  an  award  is 
selected  for  funding,  the  Department  has 
no  obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department. 

Publication  of  this  announcement 
does  not  obligate  NMFS  to  award  any 
specific  grant  or  to  obligate  any  part  or 
the  entire  amount  of  funds  available. 

C.  Cost-sharing 

Cost-sharing  is  not  required  for 
applications  submitted  in  response  to 
this  solicitation  to  implement  part  one 
of  NFIG.  It  will  not  be  a  factor  in  the 
evaluation  and  selection  of  the 
application.  If  cost-sharing  is  proposed, 
the  applicant  will  be  obligated  to 
account  for  the  amount  contained  in  the 
award  document. 

D.  Format 

Applications  for  project  funding  must 
be  complete.  They  must  identify  the 
principal  participants  and  include 
copies  of  any  agreements  between  the 
participants  and  the  applicant 
describing  the  specific  tasks  to  be 
performed.  Project  applications  must 
respond  to  priority(ies)  contained  in 
section  II  of  this  document.  Project 
applications  must  be  clearly  and 
completely  submitted  in  the  format  that 
follows.  The  forms  described  are 
available,  with  instructions  for 
completion,  from  the  Northeast  Regional 
Office.  NMFS,  One  Blackburn  Drive. 
Gloucester.  MA  01930,  telephone:  508- 
281-9256  or  508-281-9267. 

1.  Cover  Sheet:  An  applicant  must  use 
OMB  Standard  Form  424  (revised  4-92) 
as  the  cover  sheet  for  each  project.  (Do 
not  complete  item  16  of  Standard  Form 
424  (REV  4-92).  NMFS  will  obtain  for 
the  applicant  any  necessary  clearances 
by  the  State  Point  of  Contact  (SPOC) 
established  as  a  result  of  E.O.  12372. 
Intergovernmental  Review  of  Federal 
Programs  to  which  this  program  is 
subject.) 


Fishing  Family  Assistance  Center, 
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Fishing  Family  Assistance  Center, 
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Narragansett  Laboratory,  28  Tarzwell 
Drive,  Narragansett,  RI 02882,  Tel: 
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B.  Duration  and  Terms  of  Funding 
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period  of  1  year,  but  no  more  than  18 
months  at  a  time. 

If  an  application  for  an  award  is 
selected  for  funding,  the  Department  has 
no  obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department. 

Publication  of  this  announcement 
does  not  obligate  NMFS  to  award  any 
specific  grant  or  to  obligate  any  part  or 
the  entire  amount  of  funds  available. 

C.  Cost-sharing 

Cost-sharing  is  not  required  for 
applications  submitted  in  response  to 
this  solicitation  to  implement  part  one 
of  NFIG.  It  will  not  be  a  factor  in  the 
evaluation  and  selection  of  the 
application.  If  cost-sharing  is  proposed, 
the  applicant  will  be  obligated  to 
account  for  the  amount  contained  in  the 
award  document. 

D.  Format 

Applications  for  project  funding  must 
be  complete.  They  must  identify  the 
principal  participants  and  include 
copies  of  any  agreements  between  the 
participants  and  the  applicant 
describing  the  specific  tasks  to  be 
performed.  Project  applications  must 
respond  to  priority(ies)  contained  in 
section  II  of  this  document.  Project 
applications  must  be  clearly  and 
completely  submitted  in  the  format  that 
follows.  The  forms  described  are 
available,  with  instructions  for 
completion,  ft-om  the  Northeast  Regional 
Office.  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930,  telephone:  508- 
281-9256  or  508-281-9267. 

1.  Cover  Sheet:  An  applicant  must  use 
OMB  Standard  Form  424  (revised  4-92) 
as  the  cover  sheet  for  each  project.  (Do 
not  complete  item  16  of  Standard  Form 
424  (REV  4-92).  NMFS  will  obtain  for 
the  applicant  any  necessary  clearances 
by  the  State  Point  of  Contact  (SPOC) 
established  as  a  result  of  E.0. 12372, 
Intergovernmental  Review  of  Federal 
Programs  to  which  this  program  is 
subject.) 
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2.  Project  Summary:  An  applicant 
must  complete  NOAA  Form  88-204 
(10-92),  Project  Summary,  for  each 
project. 

3.  Project  Budget:  A  budget  must  be 
submitted  for  each  project,  using  NOAA 
Form  88-205  (10-92),  Project  Budget. 
The  applicants  must  submit  cost 
estimates  showing  total  project  costs. 
Estimates  of  the  direct  costs  must  be 
specified  in  the  categories  listed  on  the 
Project  Budget  form.  The  budget  may 
also  include  an  amount  for  indirect 
costs,  if  the  applicant  has  an  established 
indirect  cost  rate  with  the  Federal 

*^  Government.  However,  this  program 
limits  the  indirect  cost  rate  that  may  be 
charged  to  25  percent  of  the  federal 
share  of  total  direct  costs  or  the 
institution's  negotiated  indirect  cost 
rate,  whichever  is  less.  A  copy  of  the 
current,  approved,  negotiated  indirect 
Cost  Agreement  with  the  Federal 
Government  must  be  included  with  the 
application. 

NOAA  will  not  consider  fees  or 
profits  as  allowable  costs  for  applicants. 

The  total  costs  of  a  project  consist  of 
all  costs  incurred  in  the  performance  of 
project  tasks  to  accomplish  the 
objectives  of  the  project  during  the 
period  the  project  is  conducted.  A 
project  begins  on  the  effective  date  of  an 
award  between  the  applicant  and  an 
authorized  representative  of  the  U.S. 
Government  and  ends  on  the  date 
specified  in  the  award.  Accordingly,  the 
time  expended  and  costs  incurred  in 
either  the  development  of  a  project  or 
the  financial  assistance  application,  or 
in  any  subsequent  discussions  or 
negotiations  prior  to  award,  are  not 
reimbursable. 

4.  Project  Narrative  Description:  The 
project  must  be  completely  and 
accurately  described,  as  follows: 

a.  Identifj ration  ofProblem(s):  As 
appropriate,  in  this  description  include: 
(1)  The  fisheries  involved,  (2)  the 
specific  problem(s)  being  addressed, 
and  (3)  the  sectors  of  the  fishing 
industry  that  are  affected. 

b.  Project  Goals  and  Objectives:  State 
what  th6  proposed  project  is  expected  to 
accomplish,  and  describe  how  this  will 
eliminate  or  reduce  the  problem(s) 
described  in  4. a.  above. 

c.  Need  for  Government  Financial 
Assistance:  Explain  why  Government 
financial  assistance  is  needed  for  the 
proposed  work.  List  all  other  sources  of 
funding  that  are  or  have  been  sought  for 
the  project. 

d.  Participation  by  Persons  or  Groups 
Other  Than  the  Applicant:  Describe:  (1) 
The  participation  by  Government  and 
non-Government  entities,  particularly 
members  of  the  fishing  industry. 


required  in  the  project(s);  and  (2)  the 
nature  of  such  participation. 

e.  Federal,  State,  and  Local 
Government  Activities:  List  any  existing 
Federal,  state,  or  local  government 
programs  or  activities  that  this  project 
would  affect,  including  activities  under 
state  Coastal  Zone  Management  Plans 
and  those  requiring  consultation  with 
the  Federal  Government  under  the 
Endangered  Species  Act  and  the  Marine 
Mammal  Protection  Act.  Describe  the 
relationship  between  the  project  and 
these  plans  or  activities,  and  list  names 
and  addresses  of  persons  providing  this 
information. 

f.  Project  Statement  of  Work:  The 
statement  of  work  is  an  action  plan  of 

'  activities  to  be  conducted  during  the 
period  of  the  project.  This  section 
requires  the  applicant  to  prepare  a 
detailed  narrative,  fully  describing  the 
work  to  be  performed  that  will  achieve 
the  previously  articulated  goals  and 
objectives.  A  milestone  chart  that 
outlines  major  goals,  supporting  work 
activities,  timeframe,  and  individuals 
responsible  for  various  work  activities 
must  be  included.  The  narrative  should 
include  information  that  responds  to  the 
following  questions: 

(1)  How  will  the  project  be  designed? 

(2)  What  major  products  (e.g., 
research,  services,  or  reports)  will  result 
and  what  is  their  specific  purpose? 

(3)  What  work,  activities,  or 
procedures  (be  as  specific  as  possible) 
will  be  imdertaken  to  produce  major 
products? 

(4)  Who  will  be  responsible  for 
carrying  out  the  various  activities? 
(Highlight  work  that  will  be 
subcontracted  and  provisions  for 
competitive  subcontracting). 

(5)  How  will  the  final  products  or 
services  be  evaluated?  What  evaluation 
methods  will  be  used? 

The  milestone  chart  should 
graphically  illustrate: 

(1)  Steps  to  accomplish  the  major 
products,  research,  services  and/or 
activities; 

(2)  Supporting  activities  and 
associated  timelines,  e.g.,  month  1, 
month  2;  and 

(3)  The  individual(s)  responsible  for 
the  various  activities. 

Because  this  information  is  critical  to 
understanding  and  reviewing  the 
application,  NMFS  encourages 
applicants  to  provide  sufficient  detail. 
Applications  lacking  sufficient  detail 
may  be  eliminated  from  further 
consideration. 

g.  Project  Management:  Describe  how 
the  project  will  be  organized  and 
managed.  List  all  persons  directly 
employed  by  the  applicant  who  u  ill  be 
involved  in  the  project,  their 
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qualifications,  experience,  and  level  of 
involvement  in  the  project.  If  any 
portion  of  the  projec^  will  be  conducted 
through  consultants  and/or 
subcontracts,  applicants,  as  appropriate, 
must  follow  procurement  guidance  in 
15  CFR  part  24,  "Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments.''  and  0MB  Circular 
A-110  for  Institutions  of  Higher 
Education,  Hospitals,  and  other  Non- 
profit Organizations.  Commercial 
organizations  and  imlividuals  that  apply 
should  use  0MB  Circular  A-110.  If  a 
consultant  and/or  su  x:ontractor  is 
selected  prior  to  app  ication 
submission,  include  the  name  and 
qualifications  of  the  :onsultant  and/or 
subcontractor  and  th  s  process  used  for 
selection. 

h.  Project  Impacts. 
anticipated  impacts  i 


Describe  the 
f  the  project  in 
uction,  sales, 
uct  quality  or 
ble  factors. 
Its  of  the  project 
e  to  the  public. 


terms  of  landings,  pr 
improvement  in  pr 
safety,  or  other  meas 
Describe  how  the 
will  be  made  availat 

i.  Evaluation  ofPitject:  The 
procedures  for  evaluating  the  relative 
success  or  failure  of  k  project  in 
achieving  its  goals  aad  objectives 
should  be  clearly  described  within  each 
application.  | 

5.  Supporting  Dociimentation:  This 
section  should  inclutle  any  required 
documents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project.  The  amount 


of  information  given 


in  this  section  will 


depend  on  the  type  <  if  project  proposed. 

rv.  Evalua'.ion  Crite  ia  and  Selection 
Procedures 

A.  Evaluation  of  Pro  wsed  Projects 

1.  Consultation  wi'h  Interested 
Parties:  NMFS  will  e  valuate 
applications  in  consi  iltation  with  NMFS 
Offices,  NOAA  Gran  ;s  Office,  and,  as 
appropriate.  Department  and  other 
Federal  agencies  wit  i  programs 
affecting  the  U.S.  fis  ling  industry, 
members  of  the  fishing  industry,  and 
others  outside  NMF5  who  have 
knowledge  in  the  subject  matter  of  a 
project  or  who  would  be  affected  by  a 
project.  The  Regional  Fishery 
Management  Councils  will  be  asked  to 
review  applications  ihat  could  impact  a 
managed  fishery,  the  bycatch  of  a 
managed  fishery,  or  i  fishery 
management  issue. 

2.  Technical  Evah  ation:  NMFS  will 
solicit  technical  eva^ations  of  each 
project  application  £h}m  appropriate 
private  and  public  sictor  experts.  Point 
scores  will  be  given  io  project 
applications,  based  ()n  the  following 
evaluation  criteria: 


a.  Problem  Description  and 
Conceptual  Approach  for  Resolution. 
Both  the  applicant's  comprehension  of 
the  problem(s)  and  the  overall  concept 
proposed  to  resolve  the  problem(s)  will 
be  evaluated.  (25  points) 

b.  Soundness  of  Project  Design/ 
Technical  Approach.  Applications  will 
be  evaluated  to  determine  whether  or 
not  the  applicant  provided  sufficient 
information  to  evaluate  the  project 
technically  and,  if  so,  the  strengths  and/ 
or  weaknesses  of  the  technical  design 
proposed  for  problem  resolution.  (25 
points) 

c.  Project  Management  and 
Experience  and  Qualifications  of 
Personnel.  The  organization  and 
management  of  the  project,  and  the 
project's  Principal  Investigator  and 
other  key  personnel  in  terms  of  related 
experience  and  qualifications  will  be 
evaluated.  Those  projects  that  do  not 
identify  the  Principal  Investigator  with 
his  or  her  qualifications  will  receive  a 
lower  point  score.  (20  points) 

d.  Project  Evaluation.  The 
effectiveness  of  the  applicant's  proj)osed 
methods  to  evaluate  the  project  in  terms 
of  meeting  its  original  goals  and 
objectives  will  be  evaluated.  (10  points) 

e.  Project  Costs.  The  justification  and 
allocation  of  the  budget  in  terms  of  the 
work  to  be  performed  will  be  evaluated. 
Unreasonably  high  project  costs  will  be 
taken  into  account.  (20  points) 

f.  In  addition  to  the  above  criteria,  in 
reviewing  applications  that  include 
consultants  and  contracts,  NMFS  will 
make  a  determination  regarding  the 
following: 

(1)  Is  the  involvement  of  the  primary 
applicant  necessary  to  the  conduct  of 
the  project  and  the  accomplishment  of 
its  goals  and  objectives? 

(2)  Is  the  proposed  allocation  of  the 
primary  applicant's  time  reasonable  and 
commensurate  with  the  applicant's 
involvement  in  the  project? 

(3)  Are  the  proposed  costs  for  the 
primary  applicant's  involvement  in  the 
project  reasonable  and  commensurate 
with  the  benefits  to  be  derived  firom  the 
applicant's  participjation? 

3.  Panel  Review:  After  the  technical 
evaluation,  comments  will  be  solicited 
from  a  panel  of  representatives  selected 
by  the  Assistant  Administrator  for 
Fisheries,  NOAA,  from  the  fishing 
industry,  state  government,  and  others, 
as  appropriate,  to  rank  the  projects. 
Considered  in  the  rankings,  along  with 
the  technical  evaluation,  %vill  be  the 
significance  of  the  problem  addressed  in 
the  project.  Each  panelist  will  rank  each 
project  in  terms  of  importance  or  need 
for  funding  and  provide 
recommendations  on  the  level  of 
funding  NMFS  should  award  to  each 


project  and  the  merits  and  benefits  of 
funding  each  project. 

B.  Selection  Procedures  and  Project 
FundingU.S.C. 

After  projects  have  been  evaluated 
and  ranked,  the  Director,  Northeast 
Region,  NMFS,  will  develop 
recommendations  for  project  funding. 
These  recommendations  will  be 
submitted  to  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
who  will  determine  the  number  of 
projects  to  be  funded,  ensuring  that 
there  is  no  duplication  with  other 
projects  funded  by  NOAA  or  other 
Federal  organizations. 

The  exact  amount  of  funds  awarded  to 
a  project  will  be  determined  in  pre- 
award  negotiations  between  the 
applicant  and  NOAA/NMFS  program 
and  grants  management  representatives. 
The  funding  instrument  will  be 
determined  by  the  NOAA  Grants 
Management  Division.  Projects  should 
not  be  initiated  in  expectation  of 
Federal  funding  until  a  notice  of  award 
document  is  received. 

V.  Administrative  Requirements 

A.  Obligation  of  the  Applicant 

An  Applicant  must: 

1.  Meet  all  application  requirements 
and  provide  all  information  necessary 
for  the  evaluation  of  the  project. 

2.  Be  available,  upon  request,  in 
person  or  by  designated  representative, 
to  respond  to  questions  during  the 
review  and  evaluation  of  the  project(s). 

3.  Priinary  Applicant  Certification. 
Applicants  whose  applications  are 
recommended  for  funding  will  be 
required  to  submit  a  completed  Form  • 
CI>-511,  "Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying,"  and  the  follovnng 
explanations  are  hereby  provided: 

a.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  Section  105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

b.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

c.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 


appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  siogle  family  maximum 
mortgage  limit  for  affected  programs 
which  ever  is  greater;  and 

d.  Anti-Lobbying  Disclosure.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  linder  15  CFR 
part  28,  Appendix  B. 

4.  Lower  Tier  Certifications. 
Successful  applicants  shall  require 
applicants/bidders  for  subgrants, 
contracts,  subcontracts,  or  other  lower 
tier  covered  transactions  at  any  tier 
under  the  award  to  submit,  if  applicable 
a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

B.  Other  Requirements 

1 .  Federal  Policies  and  Procedures. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and  DOC 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

2.  Name  check  review.  All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process;  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
recipient  have  been  convicted  of,  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
that  significantly  reflect  on  the 
recipient's  management,  honesty,  or 
financial  integrity.  A  false  statement  on 
the  application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  (18  U.S.C.  1001). 

3.  Past  Performance.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

4.  Delinquent  Federal  Debts.  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 
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appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs 
which  ever  is  greater;  and 

d.  Anti-Lobbying  Disclosure.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  linder  15  CFR 
part  28,  Appendix  B. 

4.  Lower  Tier  Certifications. 
Successful  applicants  shall  require 
applicants/bidders  for  subgrants, 
contracts,  subcontracts,  or  other  lower 
tier  covered  transactions  at  any  tier 
under  the  award  to  submit,  if  applicable 
a  completed  Form  CI>-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosiu^  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

B.  Other  Requirements 

1 .  Federal  Policies  and  Procedures. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and  DOC 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

2.  Name  check  review.  All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
recipient  have  been  convicted  of,  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
that  significantly  reflect  on  the 
recipient's  management,  honesty,  or 
financial  integrity.  A  false  statement  on 
the  application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  (18  U.S.C.  1001). 

3.  Past  Performance.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

4.  Delinquent  Federal  Debts.  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 


a.  The  delinquent  account  is  paid  in 
full. 

b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

c.  Other  arrangements  satisfactory  to 
DOC  are  made. 

5.  Buy  American-Made  Equipment  or 
Products.  Applicants  are  hereby  notified 
that  they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
under  this  program  in  accordance  with 
Congressional  intent  as  set  forth  in  the 
resolution  contained  in  Public  Law  103- 
121,  sections  606  (a)  and  (b). 

6.  Preaward  Activities.  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
preaward  costs. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

This  notice  contains  a  collection-of- 
irtformation  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  OMB,  OMB  Control 
Number  0648-01 35.  Public  reporting 
burden  for  preparation  of  the  grant 
application  is  estimated  to  be  8  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Richard 
Roberts,  NOAA/IRMS,  6010  Executive 
Blvd.,  Rm.  722,  WSC-5.  Rockville,  MD 
2C852;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  OlTice  of 
Management  and  Budget,  Washington. 
D.C.  20503.  Attention:  Project  No.  0648- 
0135. 

A  notice  of  availability  of  financial 
assistance  for  the  NFIG  Program  will 
also  appear  in  the  Commerce  Business 
Daily. 

(Authority:  15  U.S.C.  713c-3(d)) 


Dated;  July  1,  1994. 
Charles  Kamella, 

Acting  Program  Manag/sment  Officer  for 
Fisheries.  National  Marine  Fisheries  Service. 
(PR  Doc  94-16498  Filed  7-7-94;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
P^ple  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity,  military  resale 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabihties. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  8, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity,  military  resale 
commodities  and  service  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity,  military  resale  commodities 
and  service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity,  military 
resale  commodities  and  service. 
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3.  The  action  wi 
authorizing  small 
commodity,  miii 
and  service  to  the 

4.  There  are  no 
alternatives  which 
the  objectives  of 
ODay  Act  (41  US 
connection  with 
military  resale 
proposed  for 
Procurement  List. 


1  result  in 

I  intities  to  fumish^e 
tary  resale  commodities 
Government. 
1  nown  regulatory 

would  accomplish 
th  e  Javits-Wagner- 

C.  46-48C)  in 
th  e  commodity, 
con  modities  and  service 
addit  on  to  the 


Comments  on  this 
invited.  Commentirs 
statementls)  undeVY 
on  which  they  are 
information. 


certification  are 

should  identify  the 
'ying  the  certification 
providing  additional 


The  following  c 
resale  commodities 
been  proposed 
Procurement  List 
nonprofit  agencies 

Commodity 

Box,  Wood,  FiberHoard 
8115-OO-L01-O68P 
(Requirements  for 

Distribution  Re^on 

Cumberland, 
NPA:  Sabine  Assotiat 

Citizens,  Inc 


mmodity,  military 
and  service  have 
forjaddition  to 

or  production  by  the 
isted: 


the  Defense 
East,  New 
Pejinsylvania) 

on  for  Retarded 
v.  Louisiana 


V  an) 
Military  Fesale  Co  mnwdities 

Bag,  Tote,  Canvas 
M.R.  511 
M.R.  512 
M.R.  513 
MR.  595  , 
NPA:  New  Mexir.t 
Blind,  Albuqueijque 

Sponge,  Cloth 
M.R.  580 
NPA:  Mississippi 
BUnd,  Jackson, 

Scrubber,  Sponge 

M.R.  548 

NPA:  Mississippi 

Blind,  Jackson. 

Lighthouse.  Inc 

New  York 
Sweatsuit.  Recruii ,  Marine  Corps 

M.R.  650 

M.R.  651 

M.R.  652 

M.R.  653 

M.R.  654 

M.R.  655 

M.R.  656 

M.R.  657 

M.R.  658 

M.R.  659 

NPA:  Lions  Club 
Inc.,  Durham, 
Cloth,  Dish 
M.R.  942 
NPA:  Lions  Servi4es,  Inc.,  Charlotte 

North  Carolina 
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Industries  for  the 
New  Mexico 


ndustries  for  the 
.Mississippi 


ndustries  for  the 
Mississippi,  The 
Long  Island  City, 


Industries  f/t  Blind, 
North  Carolina 


Cleveland  Skilled  Industries 
Cleveland,  Ohio 

Service 

Grounds  Maintenance 

Naval  Ordnance  Center,  Pacific  Division 

Detachment  Port  Had  lock 

Port  Hadlock,  Washington 

NPA:  Skookum  Educational  Programs, 

Port  Townsend,  Washington 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc.  94-16597  Filrd  7^7-94;  8:45  ami 
8IUJN0C00C  a820-03-P 


Procurement  List  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities 
and  deletes  from  the  Procurement  List 
commodities,  a  military  resale 
commodity  and  services  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  August  8,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt.EMENTARY  INFORMATION:  On  March 
18,  25,  April  1, 15,  May  6,  13  and  20, 
1994,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (59  FR 
12895, 14155, 15385,  18105,  23700. 
25038  and  26482)  of  proposed  additions 
to  and  deletions  from  the  Procurement 
List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodities  and  services  are 
hereby  added  to  the  Procurement  List: 

Commodities 

Folder,  File 

7530-01-356-4295 

7530-01-356-4296 

7530-01-347-5227 
Snowshoes,  Assault 

8430-00-NSH-0002 

(Requirements  for  the  U.S.  Marine 
Corps,  Quantico,  Virginia) 

Services 

Janitorial/Custodial 
Eldorado  National  Forest 
Supervisors  Office 
Placerville,  California 
Janitorial/Custodial 
Philadelphia  International  Airport 
Air  Mobility  Command  Terminal  D/ 

Concourse  D 
Philadelphia,  Pennsylvania 
Janitoria  1/Custodia  1 
Schuylkill  Haven  USARC 
101  Route  61  South 
Schuylkill  Haven,  Pennsylvania 
Toner  Cartridge  Remanufacturing 
Department  of  Energy 
Washington,  DC 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities, 
military  resale  commodity  and  services 
listed  below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  .'^  l- 
2.4. 


Accordingly,  the  following 
commodities,  military  resale  commodity 
and  services  are  hereby  deleted  from  the 
Procurement  List: 

Commodities 

Bracket,  Angle 

5340-01-180-5984 

5340-00-435-6451 
Bracket,  Duct 

2840-00-798-0897 
Retainer 

5340-00-409-6491 
Cloth,  Abrasive 

5350-00-229-3085 

5350-00-229-3088 
Clamp  Strap  Fastener  Assembly 

5820-00-937-9844 
Gown,  Hospital,  Patient's  Bedshirt 

6532-01-005-8411 

6532-01-005-8412 

Medical  Packet,  Individual  Survival  Kit, 
Airman's 

6545-00-231-9421 
Table,  Office,  Steel 

7110-00-113-0507 

7110-00-113-0509 
Binder,  Looseleaf 

7510-00-582-5488 

7510-00-286-7791 

7510-00-286-7792 
Paper,  Teletypewriter,  Roll 

7530-00-223-7966 

7530-01-056-2900 
Marker,  Traffic  Control  Device 

9905-01-009-7826 

Military  Resale  Commodity 

Kitchen,  Scrubber 
M.R.  542 

Services 

Food  Ser\'ice  Attendant 
Seneca  Army  Depot 
Romulus,  New  York 
Janitorial/Custodial 

Buildings  713.  734,  2004,  2108  and 
2600  (Chapel) 

Bergstrom  Air  Force  Base,  Texas 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  94-16598  Filed  7-7-94;  8:45  am) 

BtLUNG  COOe  6820-33-P 


DEPARTMENT  OF  DEFENSE 

Department  of  tt>e  Army 

Office  of  the  Secretary;  Availability  of 
a  Draft  Environmental  Impact 
Statement  (DEIS)  for  Proposed  Deep- 
Draft  Dredging  at  Military  Ocean 
Terminal,  Sunny  Point,  NC 

AGENCY:  Department  of  Defense.  United 
States  Army. 


Accordingly,  the  following 
commodities,  military  resale  commodity 
and  services  are  hereby  deleted  from  the 
Procurement  List: 


Federal  Register  /  Vol.  59,  No.  130  /  Friday,  July  8,  1994  /  Noticfes 


35113 


ACTION:  Notice  of  availability. 


Commodities 

Bracket.  Angle 

5340-01-180-5984 

5340-00-435-6451 
Bracket,  Duct 

2840-00-798-0897 
Retainer 

5340-00-409-8491 
Cloth.  Abrasive 

5350-00-229-3085 

5350-00-229-3088 
Clamp  Strap  Fastener  Assembly 

5820-00-937-9844 
Gown,  Hospital,  Patient's  Bedshirt 

6532-01-005-8411 

6532-01-005-8412 

Medical  Packet,  Individual  Survival  Kit, 
Airman's 

6545-00-231-9421 
Table.  Office,  Steel 

7110-00-113-0507 

7110-00-113-0509 
Binder.  Looseleaf 

7510-00-582-5488 

7510-00-286-7791 

7510-00-286-7792 
Paper,  Teletypewriter,  Roll 

7530-00-223-7966 

7530-01-056-2900 
Marker,  Traffic  Control  Device 

9905-01-009-7826 

Military  Resale  Commodity 

Kitchen,  Scrubber 
M.R.  542 

Services 

Food  Ser\'ice  Attendant 
Seneca  Army  Depot 
Romulus,  New  York 
Janitorial/Custodial 

Buildings  713.  734,  2004.  2108  and 
2600  (Chapel) 

Bergstrom  Air  Force  Base,  Texas 
Beverly  L.  Milkman, 
Executive  Director. 

lER  Doc.  94-16598  Filed  7-7-94;  8:45  am] 
BUJNG  COOe  6820-33-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Office  of  the  Secretary;  AvaHability  of 
a  Draft  Environmental  Impact 
Statement  (DEIS)  for  Proposed  Deep- 
Draft  Dredging  at  Military  Ocean 
Terminal,  Sunny  Point,  NC 

AGENCY:  Department  of  Defense,  United 
States  Army. 


SUMMARY:  The  Military  Ocean  Terminal. 
Sunny  Point,  located  along  the  west 
bank  of  the  Cape  Fear  River  in 
southeastern  North  Carolina,  is  25  miles 
south  of  Wilmington  and  5  miles  north 
of  Southport.  The  proposed 
improvements  consist  of  dredging  to 
deepen  the  south  and  center  basins  and 
their  entrance  channels  from  34  feet 
mean  low  water  (m.l.w.)  to  38  feet 
m.tw..  plus  2  feet  of  overdeplh.  and  to 
widen  these  entrance  channels  from  300 
feet  to  400  feet.  Also,  a  portion  of  the 
center  basin  will  be  widened  from  800- 
1.000  feet  wide  to  1.500  feet  wide. 
Existing  permanent  navigation  facilities 
require  improvements  to  provide 
sufficient  depth  and  width  to  allow  the 
safe  passage  and  maneuvering  of 
modem  deep-draft  vessels  and  to  permit 
loading  them  to  their  designed  capacity 
and  draft.  Dredged  material  disposal 
will  likely  be  at  the  Wilmington  Ocean 
Dredged  Material  Disf>osal  Site, 
although  other  reasonable  alternatives 
will  be  considered.  Any  modification  of 
this  proposed  plan  will  be  addressed,  as 
appropriate,  during  preparation  of  the 
Final  Environmental  Impact  Statement 
(FEIS). 

Significant  resources  which  may 
occur  in  the  area  and  be  impacted  by  the 
proposed  plan  include  endangered 
species;  estuarine,  marine,  and 
terrestrial  habitat;  estuarine.  marine, 
and  terrestrial  life;  historic  properties; 
water  quality;  recreational  and  aesthetic 
re.sources;  and  wetlands. 

Alternatives: 

a.  No  action/maintaining  status  quo. 

b.  Improvement  of  existing  navigation 
facilities. 

Federal,  State,  and  local  officials; 
conservation  groups:  and  interested 
businesses,  groups,  and  individuals  are 
invited  to  comment  on  the  DEIS. 
Comments  will  be  addressed  in  the 
FEIS.  In  order  to  be  considered, 
comments  should  be  received  no  later 
than  45  days  from  the  date  the 
Environmental  Protection  Agency 
pubUshes  the  Notice  of  Availability  in 
the  Federal  Register. 

ADDRESSES:  Written  comments  may  be 
forwarded  to:  District  Engineer.  U.S. 
Army  Corps  of  Engineers,  Wilmington 
District,  (Attention:  Mr.  Philip  Payonk), 
P.O.  Box  1890,  Wilmington.  North 
Carolina  28402-1890. 

FOR  FURTHER  INFOHMATIOM  CONTACT: 
Questions  regarding  this  proposal  may 
be  directed  to  Mr.  Pavonk.  (919)  251- 
4589. 


Dated:  )une  29, 1994. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
{Environment,  Safety  and  Occupational 
Health}.  OASA  (I.L&-E). 

[FR  Doc. 94-16487  Filed  7-7-94:  8:45  ami 

BIU.MG  COOE  3710-08-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award:  DCS 
Corporation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.6(a)(2)  it  is  making  a 
discretionary  financial  assistance  award 
based  on  the  acceptance  of  an 
unsolicited  application  meeting  the 
criteria  of  10  CFR  600.14(e)(1)  to  DCS 
Corporation  under  Grant  Number  DE- 
FG01-94CE156G5.  The  proposed  grant 
will  provide  funding  in  theestimatad 
amount  of  $99,960  by  the  Department  of 
Energy  for  the  purpose  of  saving  energy 
through  development  of  the  grantee's, 
Mr.  W,  Paul  Blase "s,  "Surface  Profiling 
System  Optimized  for  Inspection  of 
Turbine  Blades". 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(f)  that 
the  unsolicited  application  for  financial 
assistance  submitted  by  DCS 
Corporation  is  meritorious  based  on  the 
general  evaluation  required  b\'  10  CFR 
600.14(d)  and  the  proposed  project 
represents  a  unique  device  offering  the 
potential  for  high  speed  and  high 
accuracy  in  turbine  inspection  which 
should  translate  to  faster  inspection 
time,  larger  sample  sizes,  and  lower 
production  time  with  commensurately 
reduced  costs  and  energy  savings.  The 
proposed  project  is  not  eligible  for 
financial  assistance  under  a  recent, 
current  or  planned  solicitation  because 
the  funding  program,  the  Energy  Related 
Invention  Program  (ERIP).  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  was  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

FOR  FURTHEH  IMFORMATIOH  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy.  Office  of  Placement  and 
Administration,  ATTN:  Rose  Mason. 
HR-531.23. 1000  Independence  Ave.. 
S.W..  Washington.  DC  20585. 
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erm  of  the  proposed 
from  the  date  of 


The  anticipated 
grant  is  18  months 
award. 

Issued  in  Washington,  DC  on  June  29 
1994. 
David  Leotta, 

Contracting  Officer,  ^ffi 

Administration. 

|FR  Doc.  94-16582  Filed 

aitUNG  CODE  64SO-01-f 


Financial 
Systems,  Inc. 


Assistarce 


agency:  Depart 
ACTION:  Notice  of  ihtent. 


SUMMARY:  The  U.S 
Energy  announces 
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Federal  Register  / 


Ice  of  Placement  and 
7-7-94:  8:45  am] 


Award:  Ramex 

meht  of  Energy. 


Department  of 
that  pursuant  to  10 
CFR  600.6(a)(2)  it :  s  making  a 
discretionary  finar  cial  assistance  award 
based  on  the  accep  tance  of  an 
unsohcited  proposal  meeting  the  criteria 
of  10  CFR  600.14(d)(1)  under  Grant 
Number  DE-FGOl  -94CE15561  to  Ramex 
Systems,  Inc.  The  iroposed  grant  will 
provide  funding  ir  the  estimated 
amount  of  $90,75S  by  the  Department  of 
Energy  for  the  pur  )ose  of  saving  energy 
through  developmjnt  of  the  grantee's, 
Mr.  Howard  Handswith's,  patented 
device  "RAMEX  Tunneler",  that  can 
deliver  low-veloci  y  high-energy 
impacts  to  fractur*  rock  in  a  more 
controlled  and  foe  ised  manner  than 
explosives. 

SUPPLEMENTARY  INI  ORMATION:  The 
Department  of  En«  rgy  has  determined  in 
accordance  with  IP  CFR  600.14(f)  that 
the  unsolicited  ap  )lication  for  financial 
assistance  submitt  jd  by  Ramex  Systems, 
inc.,  is  meritorioui  i  based  on  the  general 
evaluation  required  by  10  CFR  600.14(d) 
and  the  invention  conserves  energy  by 
creating  tunnels  with  greater  energy, 
efficiency,  control  and  safety  than 
explosives.  The  proposed  project 
represents  a  unique  idea  that  would  not 
be  eligible  for  finaficial  assistance  under 
a  recent,  current  o  r  planned  solicitation 
because  the  fundii  ig  program,  the 
Energy  Related  Intention  Program 
(ERIP),  has  been  structured  since  its 
beginning  in  1975  to  operate  without 
competitive  solicijations  because  the 
authorizing  legislation  directs  ERIP  to 
provide  support  for  worthy  ideas 
submitted  by  the  oublic.  The  program 
has  never  issued  and  has  no  plans  to 
issue  a  competitivp  solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  llS.  Department  of 
Energy.  Office  of  iflacement  and 
Administration,  ATTN:  Rose  Mason, 
HR-531.23, 1000  ndependence  Ave., 


SW.,  Washington, 


DC  20.585. 


The  anticipated  term  of  the  proposed 
grant  is  14  months  from  the  date  of 
award. 

Issued  in  Washington,  DC  on  June  29, 
1994. 
David  Leotta, 

Contracting  Officer,  Office  of  Placement  and 

Administration. 

|FR  Doc.  94-16584  Filed  7-7-94:  8:45  am] 

BIIUNC  CODE  »4S0-01-P 


Financial  Assistance  Award:  Synfuels 
Engineering  and  Development,  Inc. 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  6'00.6(a)(2)  it  is  making  a 
discretionary  financial  assistance  award 
based  on  acceptance  of  an  unsolicited 
application  meeting  the  criteria  of  10 
CFR  600.14(e)(1)  under  Grant  Number 
DE-FG01-94CE15612  to  Synfuels 
Engineering  and  Development,  Inc.  The 
proposed  grant  will  provide  funding  in 
the  estimated  amount  of  $95,839  by  the 
Department  of  Energy  for  the  purpose  of 
making  more  efficient  and  cost  effective 
use  of  both  oil  shale  and  municipal 
solid  waste  (MSW)  through 
development  of  the  grantee's,  Mr.  Reed 
L.  Clayson's,  invention  of  a 
"Combustion  of  Municipal  Solid  Waste 
with  Oil  Shale  in  Circulation  Fluidized 
Bed". 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(f)  that 
the  unsolicited  application  for  financial 
assistance  submitted  By  Synfuels 
Engineering  and  Development,  Inc.,  is 
meritorious  based  on  the  general 
evaluation  required  by  10  CFR  600.14(d) 
and  the  proposed  project  represents  a 
unique  technology  that  would  utilize 
the  calcium  salts  in  oil  shale  as  a 
pollutant  absorber,  thereby  making  more 
efficient  and  cost  effective  use  of  both 
oil  shale  and  municipal  solid  waste 
(MSW)  as  energy  sources.  The  ash  waste 
products  resulting  from  this  process  will 
be  used  to  make  material  similar  to 
Portland  cement.  The  proposed  project 
is  not  eligible  for  financial  assistance 
under  a  recent,  current  or  planned 
solicitation  because  the  funding 
program,  the  Energy  Related  Invention 
Program  (ERIP),  has  been  structured 
since  its  beginning  in  1975  to  operate 
without  competitive  solicitations 
because  the  authorizing  legislation 
directs  ERIP  to  provide  support  for 
worthy  ideas  submitted  by  the  public. 
The  program  has  never  issued  and  has 
no  plans  to  issue  a  competitive 
solicitation. 


FURTHER  INFORMATION  CONTACT:  Please 
write  the  U.S.  Department  of  Energy. 
Office  of  Placement  and  Administration, 
ATTN:  Rose  Mason,  HR-531.23, 1000 
Independence  Ave.,  SW.,  Washington, 
DC  2058S. 

The  anticipated  term  of  the  proposed 
grant  is  18  months  from  the  date  of 
award. 

Issued  in  Washington.  DC  on  June  29, 
1994. 

David  Leotta, 

Contracting  Officer,  Office  of  Placement  and 
Administration. 
IFR  Doc.  94-16583  Filed  7-7-94;  8:45  am) 

BILUNG  CODE  645(M)1-P 


Federal  Energy  Regulatory 
Commission 

[Project  No.  2009-003  North  Carolina] 

Virginia  Electric  and  Power  Co.;  Notice 
of  Availability  of  Environmental 
Assess  nrtent 

June  24, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  486, 
52  FR  47897),  the  Offi':e  of  Hydropower 
Licensing  has  reviewed  the  application 
for  Non-project  Use  of  Project  Lands  and 
Waters  at  the  Gaston  and  Roanoke 
Rapids  Project  (FERC  No.  2009),  located 
on  the  Roanoke  River,  and  has  prepared 
a  Final  Environmental  Assessment 
(FEA).  The  proposed  water  intake  and 
pipeline  would  be  located  in 
Brunswick,  Greenville,  Sussex, 
Southampton  and  Isle  of  \A^ght 
Counties,  Virginia. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Based  on  the  conclusions  reached  in 
the  FEA,  the  Commission  will  prepare 
an  environmental  impact  statement 
(EIS)  for  the  proposed  action.  Notice  of 
the  intent  to  prepare  an  EIS  will  soon  be 
published  in  the  Federal  Register. 

As  you  review  the  FEIA,  please  note 
additional  information  that  should  be 
included  in  the  EIS  and  provide  that 
information  with  your  scoping 
comments  for  the  EIS.  All  parties  will  be 
notified  of  the  time  and  location  for 
scoping  meetings  that  will  be  conducted 
related  to  the  preparation  of  the  EIS,  and 
the  procedures  for  providing  written 
scoping  comments.  This  notification 
will  also  be  provided  in  a  Federal 
Register  notice. 


For  further  information,  please 
contact  Steve  Edmondson  at  (202)  219- 
2653. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-16516  Filed  7-7-94;  8:45  am] 

BtLUNG  COOE  6717-41-M 


[Project  No.  2009-003  North  Carolina] 

Virginia  Electric  and  Power  Co.;  Intent 
To  Prepare  an  Environmental  Impact 
Statement  and  To  Conduct  Scoping 
Meetings  • 

July  1,1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  at  18  CFR  part  380  (Order 
486.  52  FR  47897).  the  Commission  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  application  for 
Non-project  Use  of  Project  Lands  and 
Waters  at  the  Gaston  and  Roanoke 
Rapids  Project  (FERC  No.  2009),  located 
on  the  Roanoke  River.  The  proposed 
water  intake  and  pipeline  would  be 
located  in  Brunswick,  Greenville, 
Sussex.  Southampton  and  Isle  of  Wight 
Counties,  Virginia. 

The  Office  of  Hydropower  Licensing 
has  prepared  a  Final  Environmental 
Assessment  (FEA)  for  the  proposed 
action.  The  FEA  will  be  the  scoping 
document.  We  intend  to  conduct  a 
thorough  and  comprehensive  analysis  of 
all  relevant  issues  while  keeping  to  an 
expedited  schedule  for  completion  of  a 
Final  EIS. 

Three  scoping  meetings  will  be  held. 
The  two  open  scoping  meetings  are 
intended  for  input  from  both  the  public 
and  from  resource  agency  and  non- 
governmental organizations  while  the 
public  meeting  is  intended  primarily  for 
pubhc  input.  All  interested  individuals, 
organizations,  and  agencies  are  urged  to 
attend  one  or  more  of  these  meetings 
and  assist  the  staff  in  identifying  the 
scope  of  environmental  issues  that 
should  be  analyzed  in  the  EIS.  The 
times  and  locations  of  these  meetings 
are  as  follows: 

Open  Scoping  Meeting  J— Raleigh  Durham 
NC.      .  July  14  (10:00  am  to  5:00  pm) 
Raleigh  Sheraton  Inn,  Crabtree  Valley,  45301 
Creedmoor  Road. 

Public  Scopjng  Meeting— South  Hill  VA 
.  .  .  July  18  (7:00  to  10:0apm)  Holiday  Inn, 
585  US  Route  58,  South  Hill.  VA  23970. 

Open  Scoping  Meeting  2— Virginia  Beach 
VA  .  .  .  July  20  (10:00  am  to  5:00  pm)  Omni 
Waterside,  777  Waterside  Drive,  Norfolk,  VA 
23510.- 

Each  scoping  meeting  wiil  be 
recorded  by  a  court  reporter,  and  all 
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For  further  information,  please 
contact  Steve  Edmondson  at  (202)  219- 
2653. 

Lois  O.  Cashell, 
Secretary. 
[FR  Doc.  94-16516  Filed  7-7-94;  8:45  am] 

BtLUNG  CO0€  6717-41-M 


[Project  No.  2009-003  North  Carolina] 

Virginia  Electric  and  Power  Co.;  Intent 
To  Prepare  an  Environmental  Impact 
Statement  and  To  Conduct  Scoping 
Meetings  "         • 

July  1,1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  at  18  CFR  part  380  (Order 
486.  52  FR  47897).  the  Commission  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  application  for 
Non-project  Use  of  Project  Lands  and 
Waters  at  the  Gaston  and  Roanoke 
Rapids  Project  (FERC  No.  2009),  located 
on  the  Roanoke  River.  The  proposed 
water  intake  and  pipeline  would  be 
located  in  Brunswick,  Greenville. 
Sussex,  Southampton  and  Isle  of  Wight 
Counties.  Virginia. 

The  Office  of  Hydropower  Licensing 
has  prepared  a  Final  Environmental 
Assessment  (FEA)  for  the  proposed 
action.  The  FEA  will  be  the  scoping 
document.  We  intend  to  conduct  a 
thorough  and  comprehensive  analysis  of 
all  relevant  issues  while  keeping  to  an 
expedited  schedule  for  completion  of  a 
Final  EIS. 

Three  scoping  meetings  will  be  held. 
The  two  open  scoping  meetings  are 
intended  for  input  ftx»m  both  the  public 
and  from  resource  agency  and  non- 
governmental organizations  while  the 
public  meeting  is  intended  primarily  for 
public  input.  All  interested  individuals, 
organizations,  and  agencies  are  urged  to 
attend  one  or  more  of  these  meetings 
and  assist  the  staff  in  identifying  the 
scope  of  environmental  issues  that 
should  be  analyzed  in  the  EIS.  The 
times  and  locations  of  these  meetings 
are  as  follows: 

Open  Scoping  Meeting  J— Raleigh  Durham 
NC  .      .  July  14  (10:00  am  to  5:00  pm) 
Raleigh  Sheraton  Inn.  Crabtree  Valley,  45301 
Creedmoor  Road. 

Public  Scopjng  Meeting— South  Hill  VA 
.  .  .  luly  18  (7:00  to  10:0apm)  Holiday  Inn, 
585  US  Route  58.  South  Hill.  VA  23970. 

Open  Scoping  Meeting  2— Virginia  Beach 
VA.  .  .  July  20  (10:00  am  to  5:00  pm)  Omni 
Waterside.  777  Waterside  Drive.  Norfolk.  VA 
23510;- 

Each  scoping  meeting  will  be 
recorded  by  a  court  reporter,  and  all 


statements  (oral  and  written)  will 
become  part  of  the  Commission's  public 
record  for  the  project.  Interested  parties 
who  are  unable  to  attend  the  scoping 
meeting  may  provide  written  comments 
and  information  to  the  FERC  as 
described  below. 

Federal,  state,  and  local  resource 
agencies,  and  other  interested  groups 
and  individuals  are  requested  to 
forward  to  the  Commission,  or  present 
at  the  Commission's  scoping  meetings, 
information  that  they  believe  will  assist 
the  Commission  in  conducting  an 
accurate  and  thorough  analysis  of  the 
individual  as  well  as  cumulative  effects 
of  the  proposed  water  withdrawal 
facility. 

Requested  information  can  be 
submitted  at  the  scoping  meetings  or 
submitted  in  writing.  If  submitting 
comments  in  writing,  communications 
must  be  received  no  later  than  August 
19, 1994,  and  must  be  sent  to:  Secretary, 
Federal  Energy  Regulatory  Commission, 
Mail  code:  DPCA.  HL-21.1.  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426. 

Any  questions  concerning  the  scoping 
process  for  the  Non-project  Use  of 
Project  Lands  and  Waters  at  the  Gaston 
and  Roanoke  Rapids  Project  should  be 
directed  to  Steve  Edmondson  at  (202) 
219-2653. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  94-16517  Filed  7-7-94;  8:45  am) 

BILUNG  CODE  6717-«1-M 


[Docket  No.  GT94-54-p00] 

CNG  Transmission  Corp.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

July.l.  1994. 

Take  notice  that  on  June  27, 1994. 
CNG  Transmission  Corporation  (CNG), 
filed  a  revised  tariff  sheet  for  inclusion 
in  its  FERC  Gas  Tariff,  Original  Volume 
No.  2: 

First  Revised  Sheet  No.  522 

The  proposed  effective  date  of  the 
revised  tariff  sheet  is  October  1, 1993. 

CNG  states  that  it  has  filed  this 
revised  tariff  sheet  because  it  was 
inadvertently  omitted  from  CNG's 
August  2. 1993,  compliance  filing  in 
Docket  No.  RS92-14-005.  CNG  further 
states  that  this  tariff  sheet  reflects  the 
adoption-of  straight  fixed-variable  rate 
design  for  an  incremental  transportation 
service,  as  was  contemplated  in  CNG's 
November  2, 1992,  "AppUcation  and 
Compliance  Filing"  in  Docket  No. 
RS92-1 4-000.  et  al. 

CNG  states  that  copies  of  this  filing 
are  being  ser\'ed  upon  parties  to  the 


captioned  proceedings,  and  to  the  one 
CNG  customer  that  is  affected  by  the 
revised  sheet. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  July  11. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-16518  Filed  7-7-94;  8:45  am] 
BILU>4Q  COD€  6717-01-M 


[Project  No.  9195-012  Colorado] 

City  of  Colorado  Springs;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

July  1.1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  486. 
52  FR  47897).  the  Office  of  Hydropower 
Licensing  reviewed  an  application  to 
amend  the  license  for  the  Stanley 
Canyon  Hydroelectric  Project  located  on 
West  Monument  Creek.  El  Paso  County. 
Colorado.  The  application's  major 
proposed  changes  are:  (1)  Construction 
of  a  new  aboveground  regulating 
reservoir  and  underground  tailrace  and 
transfer  conduits.  (2)  a  shorter  and 
realigned  transmission  line,  and  (3) 
removal  from  the  project  boundary  of 
certain  facilities  no  longer  needed  for 
the  project.  A  Draft  Environmental 
Assessment  (DEA)  was  prepared  for  the 
application.  In  the  DEA.  Commission 
staff  finds  that  approving  the 
application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE.. 
Washington,  EX:  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
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recommendations  yiat  draw  upon 
studies,  reports,  orl  other  woridng  papers 
of  substance  should  be  supported  by 
appropriate  docuinentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Sefcretary,  Federal 
Energy  Regulatory  Commission,  825 
North' Capitol  Street,  NE.,  Washington. 
DC  20426.  Please  alHix  Project  No.  9195- 
012  to  all  comments.  For  further 
information,  pleasit  contact  Steve 
Hocking  at  (202)  2f  9-2656. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-16515  Filed  7-7-94;  8:45  ami 
BtUJNO  COOC  6717-0t-» 


Poctot  No.  CP94-6^2-000] 

Columt>ia  Gas  Transmission  Corp.; 
Notice  of  Request  Under  Blanket 
Authorization 

July  1, 1994. 

Take  notice  that  on  June  29.  1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
SE.,  Charleston,  Wast  Virginia  25314. 
filed  in  Docket  No,  CP94-632-000  a 
request  pursuant  f©  §§  157.205  and 
157.211  of  the  Contmission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  ]  57.211)  for 
authorization  to  cc  nstruct  and  operate 
the  facilities  necessary  to  establish 
eleven  new  points jof  delivery  to  existing 
customers  for  firm  transportation 
service  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  ai^d  open  to  public 
inspection. 

Columbia  propo^  to  construct  and 
operate  eleven  neW  delivery  points  for 
delivery  of  natural!  gas  in  Ohio  and  West 
Virginia  to  Columl^ia  Gas  of  Ohio  and 
Mountain  Gas  Conipany.  Columbia 
states  that  the  quantities  to  be  provided 
through  the  new  delivery  points  will  be 
within  Columbia's  authorized  level  of 
services. 

Any  person  or  tae  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  fcy  the  Commission, 
file  pursuant  to  Ri^le  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  an^  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  tiifie  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell,  ,  | 

Secretary. 

[PR  Doc.  94-16519  Filed  7-7-94;  8:45  am) 

BILUNG  COOC  6717-Ot-M 


[Docket  No.  CP94-329-000] 

El  Paso  Natural  Gas  Company; 
Supplemental  Notice  of  Technicai 
Conference 

July  1,1994. 

On  June  9, 1994,  the  Commission 
issued  a  notice  scheduling  a  technical 
conference  in  the  above-captioned 
proceeding  for  10:00  a.m.  on  August  11, 
1994,  at  the  ofTices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street,  NE..  Washington,  DC  20426. 

The  purpose  of  the  conference  is  to 
discuss  matters  of  interest  and  concern 
raised  by  several  parties  relating  to  El 
Paso  Natural  Gas  Company's  (El  Paso) 
proposal  to  construct  and  operate  the 
North/ South  Transfer  Project.  In  order 
to  facilitate  discussion  and  assist  the 
participants  in  preparing  for  the 
technical  conference,  El  Paso  should 
come  prepared  to  address  the  following 
issues: 

(1)  Whether  there  are  existing 
alternative  means  of  providing  the 
flexibility  proposed  by  El  Paso? 

(2)  Whether  the  project  is  economical 
based  solely  on  the  price  advantage  of 
the  San  Juan  Basin  natural  gas? 

(3)  Whether  a  sufficient  market  exists, 
including  evidence  of  contracts,  a 
showing  that  a  long-term  fundamental 
market  shift  has  occurred,  and  data 
demonstrating  a  long-term  need  for  the 
project? 

(4)  Rate  issues,  including  but  not 
limited  to  the  impact  on  existing  rates, 
a  showing  of  system-wide  benefits, 
justificatibn  for  rolling-in  costs,  and 
need  for  an  at-risk  condition. 

Further,  El  Paso  should  be  prepared  to 
provide  any  information,  data,  or 
studies  it  may  have  which  responds  to 
any  other  issues,  concerns  or  alleged 
deficiencies  identified  by  the 
intervenors. 

All  interested  parties  are  invited  to 
attend.  For  additional  information, 
interested  parties  may  call  Whit  Holden 
at  (202) 208-1118. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-16520  Filed  7-7-94;  8;45  ami 

BILUNG  CODE  S717-01-M 


[Docket  No.  TM94-6-34-0011 

Florida  Gas  Transmission  Company; 
Compliance  Filing 

July  1, 1994. 

Take  notice  that  on  June  21, 1994 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of  July  1, 
1994: 

Fifth  Revised  Sheet  No.  8A 
Fourth  Revised  Sheet  No.  8B 

FGT  states  that  on  May  1 1 ,  1994 ,  it 
requested  a  waiver  and  filed  tariff 
sheets,  as  provided  in  Section  27A.2  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1 ,  to  make  an  out-of-cycle 
adjustment  to  lower  its  Fuel 
Reimbursement  Percentage  from  3.4% 
to  2.25%.  FGT  proposed  an  effective 
date  of  June  1, 1994,  but  in  the  event  the 
Commission  did  not  issue  an  order  by 
May  23  in  time  for  FGT's  June 
nominations,  FGT  requested  a  July  1, 
1994,  effective  date. 

On  June  17, 1994,  the  Commission 
issued  an  order  accepting  the  tariff 
sheets  effective  July  1, 1994.  FGT  states 
that  it  is  making  the  instant  filing  to 
reflect  the  July  1  effective  date. 

Any  person  desiring  to  be  heard  or 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  July  11. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc  94-16521  Filed  7-7-94;  8:45  am) 

BILUNG  CODE  S717-01-M 

[Docket  Na  RPM-230-002] 

Florida  Gas  Transmission  Company; 
Compliance  Filbig 

)uly  1. 1994. 

"Take  notice  that  on  June  29, 1994 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
.  of  its  FERC  Gas  Tariff.  Third  Revised 


Volume  No.  1,  the  following  tariff  sheet, 
with  an  effective  date  April  29, 1994: 
Substitute  Original  Sheet  No.  8C 

On  April  29, 1994  FGT  filed  its  Initial 
PGA  Termination  Report  as  required  by 
Section  26  of  the  General  Terms  and 
Conditions  of  FGT's  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1. 
Subsequently,  on  June  9, 1994.  the 
Commission  issued  an  order  accepting 
the  filings  subject  to  FGT  recalculating 
the  total  refund  by  subtracting  the  same 
amount  of  unpaid  accruals  from  FGT's 
Account  191  balance  as  of  March  31. 
1994.  as  FGT  used  for  calculating 
carrying  charges  ($460,549  instead  of 
$396,713).  In  the  instant  filing  FGT  is 
complying  with  the  Commission  Order 
by  refunding  additional  amounts  to  its 
former  sales  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  ^Legulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  July  11, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  - 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-16522  Filed  7-7-94;  8:45  am] 

BILUNQ  CODE  6717-01-M 


[Docket  No.  FA90-65-000] 

Northern  Border  Pipeline  Company; 
Compliance  Filing  and  Technical 
Conference 

July  1,1994. 

On  June  16, 1994,  Northern  Border 
Pipeline  Company  (Northern  Border) 
filed  a  preliminary  report  on  potential 
adjustments  in  the  above  referenced 
docket.  This  filing  purports  to  comply 
with  the  Commission's  directive  in  its 
May  17, 1994  order  in  this  docket  which 
directed  Northern  Border  to  Implement 
the  "stand-alone  method  of  allocating 
consolidated  income  tax  liability  based 
upon  a  review  of  the  actual  Federal  tax 
returns  on  which  taxable  income  and 
expenses  of  Northern  Border  are 
reported. 

On  July  15, 1994.  at  9:00  a.m.  at  a 
"room  to  be  designated  at  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington,  DC,  a 
technical  conference  will  be  convened 
to  discuss  the  issues  raised  bv  Northern 
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Volume  No.  1.  the  following  tariff  sheet, 
with  an  effective  date  April  29. 1994: 
Substitute  Original  Sheet  No.  8C 

On  April  29, 1994  FGT  filed  its  Initial 
PGA  Termination  Report  as  required  by 
Section  26  of  the  General  Terms  and 
Conditions  of  FGT's  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1. 
Subsequently,  on  June  9. 1994,  the 
Commission  issued  an  order  accepting 
the  filings  subject  to  FGT  recalculating 
the  total  refund  by  subtracting  the  same 
amount  of  unpaid  accruals  from  FGT's 
Account  191  balance  as  of  March  31, 
1994,  as  FGT  used  for  calculating 
carrying  charges  ($460,549  instead  of 
$396,713).  In  the  instant  filing  FGT  is 
complying  with  the  Commission  Order 
by  refunding  additional  amounts  to  its 
former  sales  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  ^^ulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  July  11, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  - 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-16522  Filed  7-7-94;  8:45  am] 

BrLUNQ  CODE  6717-01-M 


[Docket  No.  FA90-65-000] 


Northern  Border  Pipeline  Company; 
Compliance  Filing  and  Technical 
Conference 

July  1,1994. 

On  June  16. 1994,  Northern  Border 
Pipeline  Company  (Northern  Border) 
filed  a  preliminary  report  on  potential 
adjustments  in  the  above  referenced 
docket.  This  filing  purports  to  comply 
with  the  Commission's  directive  in  its 
May  17, 1994  order  in  this  docket  which 
directed  Northern  Border  to  implement 
the  "stand-alone  method  of  allocating 
consolidated  income  tax  liability  based 
upon  a  review  of  the  actual  Federal  tax 
returns  on  which  taxable  income  and 
expenses  of  Northern  Border  are 
reported. 

On  July  15. 1994,  at  9:00  a.m.  at  a 
room  to  be  designated  at  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington,  DC.  a 
technical  conference  will  be  convened 
to  discuss  the  issues  raised  bv  Northern 


Border's  compliance  fihng  and  its 
attempt  to  comply  with  the 
Commission's  directive  in  the  May  17, 
1994  order. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-16523  Filed  7-7-94;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  CP94-61 8-000] 

Northwest  Pipeline  Corp.;  Request 
Under  Blanket  Authorization 

July!,  1994. 

Take  notice  that  on  June  20, 1994, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP94-618-000  a  request  pursuant  to 
Sections  157.205, 157.216  and  157.211 
of  the  Commission's  Regulations  under 
the  Natiu-al  Gas  Act  (18  CFR  157.205. 
157.216,  and  157.211)  for  authorization 
to  abandon  certain  obsolete  facilities  at 
the  Connell  Meter  Station  in  Whitman 
County,  Washington,  and  to  construct 
and  operate  replacement  facilities  at  this 
station  to  maintain  the  ability  to 
accommodate  its  existing  firm 
maximum  daily  delivery  obligations  to 
The  Washington  Water  Power  Company 
(Water  Power)  under  Northwest's 
blanket  certificate  issued  in  Docket  No. 
CP82-43  3-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  replace  the 
existing  obsolete  4-inch  positive 
displacement  meter  with  a  new  4-inch 
turbine  meter  at  the  Connell  Meter 
Station.  Northwest  also  proposes  to 
abandon  the  operation  of  the  existing  4- 
inch  orifice  meter  at  this  station  by 
removing  the  recorder  and  utilizing  this 
second  meter  run  only  as  a  by-pass  for 
the  meter  station.  Northwest  states  the 
proposed  modification  will  result  in  a 
decrease  in  the  maximum  design 
delivery  capacity  of  the  meter  station 
from  4,700  Dth  per  day  to 
approximately  3,433  EHh  per  day  at  a 
pressure  of  150  psig.  a  capacity  still 
adequate  to  accommodate  existing 
delivery  obligations  to  Water  Power. 
Northwest  further  states  that  the  total 
net  of  replacing  the  described  facilities 
at  the  Connell  Meter  Station  is 
estimated  to  be  approximately  $104,750. 
Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 


157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-16524  Filed  7-7-94;  8:45  am) 

BILLING  CODE  6717-01-M 


Pocket  No.  RP92-229-002] 

Northwest  Pipeline  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

Take  notice  that  on  June  29, 1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  a  proposed  effective  date  of  August 
1. 1994: 

First  Revised  Sheet  No.  13 
Second  Revised  Sheet  No.  244 
First  Revised  Sheet  No.  245 
Second  Revised  Sheet  No.  246 
First  Revised  Sheet  No.  247 
Second  Revised  Sheet  No  248 
Second  Revised  Sheet  No.  249 
Second  Revised  Sheet  No.  250 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  directives  in  the  Order  on 
Compliance  Filing,  dated  May  31.  1994. 
in  Docket  No.  RP92-229-000  to  change 
the  allocation  among  Northwest's 
affected  customers  of  the  fixed 
component  of  supplier  settlement 
payments  (SSP)  previously  paid  to 
Northwest  by  certain  of  its  customers. 
First  Revised  Sheet  No.  13  shows  by 
customer  the  incremental  principal 
amounts,  with  interest  computed 
through  June  30. 1994,  that  will  be 
billed  or  refunded  to  the  affected 
customers  pursuant  to  further  order  of 
the  Commission.  The  other  sheets  being 
tendered  revise  Section  19  of 
Northwest's  General  Terms  and 
Conditions  in  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  so  that  the  SSP 
provisions  comply  with  the  directives  of 
the  Commission. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
interveners  in  Docket  No.  RP92-229- 
000,  upon  Northwest's  affected 
customers,  and  upon  affected  state 
regulatory  commissions. 
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Any  person  desiring  to  be  heard  or 
protest  said  filing  $hould  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  .Commission,  825 
North  Capitol  Stre«.  NE.,  Washington. 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.2;il  of  the 
Commission's  Rul^  of  Practice  and 
Procedure.  All  sucji  motions  or  protests 
should  be  filed  on  jor  before  July  11, 
1994.  Protests  will  be  considered  by  the 
Commission  in  dejermining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  )rotestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mi^t  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Comriission  and  are 
available  for  publi :  inspection  in  the 
public  reference  r<  om. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-16525  Ftled  7-7-94;  8:45  ami 
BiLUNO  cooe  •717-«t-a  I 


Office  of  Fossil  Energy 

[FE  Docket  ^4o.  EA-^S] 

Application  for  Authorization  to  Export 
Electricity;  Wesleiti  Systems  Power 
Pool 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACnON:  Notice  of  i  pplication  correction. 


SUMMARY:  This  do<nmient  contains 
corrections  to  a  notice  of  application 
published  on  Wednesday,  May  11, 1994, 
(59  FR  24407). 

On  page  24407  ih  the  third  column, 
add  Louis  Dryfus  Electric  Power,  Inc. 
and  change  Oklahoma  Electric  Company 
to  Oklahoma  Gas  4nd  Electric  Comjjany. 
In  addition,  the  period  during  which  the 
DOE  will  accept  comments  has  been 
extended  seven  (7  business  days  to  July 
20, 1994. 

Issued  in  Washing  ton.  DC  on  July  5, 1994. 
Anthony  J.  Como, 

Director,  Office  of 
of  Fuels  Programs,  ( 
WR  Doc.  94-16581 
BILUNGCOOE  MSO-Ot-^ ' 


ofQ^l 


Offu 


Sr  Electricity,  Office 
'ice  of  Fossil  Energy. 
7-7-94;  8:45  ami 


Filed 


Notice  of  lssuar>ce  of  Proposed 
Decision  and  Order  During  the  Week  of 
May  30  Through  June  3, 1994 

Office  of  Hearingt  and  Appeals 

During  the  week  of  May  30  through 
June  3,  1994,  the  proposed  decision  and 
order  summarized  below  was  issued  by 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy  with  regard  to 
an  application  forlexception. 


Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m..  except 
federal  holidays. 

Dated:  July  1. 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Reporting  Requirements 

Re-R  Oil.  Inc.,  Gillette.  Wyoming.  LEE- 
0079 

R&R  Oil.  Inc.  filed  an  Application  for 
Exception  from  the  Energy  Information 
Administration  (EIA)  requirement  that  it 
file  Form  EIA-782B,  the  "Resellers'/ 
Retailers'  Monthly  Petroleiam  Product 
Sales  Report."  In  considering  this 
request,  the  DOE  foimd  that  the  firm 
was  not  suffering  a  gross  inequity  or 
serious  hardship  as  a  result  of  the 
reporting  requirement.  Accordingly,  on 
June  3. 1994,  the  DOE  issued  a  PropK)sed 
Decision  and  Order  determining  that  the 
exception  request  should  be  denied. 

IFR  Doc.  94-16585  Filed  7-7-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4713-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  20, 1994  Through  June 
24, 1994  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Register  dated  April  8, 1994  (59 
FR  16807). 

Draft  EISs 

ERP  No.  D-COE-D39025-00  Rating 
LOl ,  Anacostia  River  and  Tributaries 
Feasibility  Study  relating  to  Restoration 
of  Fish  and  Wild  Habitat, 
Implementation,  Prince  George's  and 
Montgomery  Cos.,  MD.  and  DC. 

Summary:  EPA  had  no  objections  to 
the  proposed  action,  but  made  several 
recommendations. 

Final  EISs 

ERP  No.  F-FHW-F40331-WI,  WI- 
TH-29    Improvement,  from  Chippewa 
Falls  to  Abbotoford  and  Marathon  City 
in  Martin  Lane,  Funding  and  Possible 
COE  404  Permit,  Claric  and  Marathon 
Counties,  WI. 

Summary:  The  final  EIS  responds  to 
EPA's  wetland  comments  made  on  the 
draft  Els.  EPA  encourages  additional 
reductions  in  impacts  to  wetlands 
during  the  design  phase. 

ERP  No.  F-FHW-U0180-WA,  WA- 
522    Transportation  Improvements, 
WA-9  near  Woodinville  to  WA-2  in 
Monroe,  Funding,  U.S.  CGD  Permit  and 
Section  10  and  404  Permits,  Snohomish 
River  Bridge,  Snohomish  County,  WA. 

Summary:  The  final  EIS  has  been 
responsive  to  concerns  EPA  expressed 
on  the  preliminary  draft  and  draft  EISs. 
Impacts  to  wetlands  and  drinking  water 
have  been  satisfactorily  addressed  and 
EPA  fully  supports  the  inclusion  of 
wildlife  crossing. 

Dated:  July  5. 1994. 
William  D.  Dickenon. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  94-16601  Filed  7-7-94;  8:45  ami 
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[ER-FRL-4712-©] 

Environmental  Impact  Statements; 
Notice  of  AvaltablNty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (2021 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  June  27, 1994  Through 
July  01. 1994  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  940252,  Draft  EIS,  USA,  IN,  Fort 
Benjamin  Harrison  Disposal  and 
Reuse,  Implementation,  City  of 
Lawrence,  Marion  County,  IN,  Due: 
August  22,  1994,  Contact:  Maj. 
Michael  A.  Spasyk  (703)  693-7556. 
EIS  No.  940253,  Final  EIS,  FAA,  AK. 
Anchorage  International  Airport 
Instrument  Landing  Systems  (ILS), 
Construction  and  Operation,  Install 
ILS  on  Runway  14,  Approval, 
Funding  and  COT  Section  404  Permit, 
Anchorage,  AK,  Due:  August  08,  1994, 
Contact:  Mel  Leskiner  (907)  271-5199. 
EIS  No.  940254,  Final  EIS.  FHW,  NC, 
NC-64/Pittsboro  Bypass  Construction, 
NC-1514  to  N064  near  B.  Everett 
Jordan  Lake,  Funding  and  Possible 
COE  Section  404  Permits,  Tov\rn  of 
Pittsboro,  Chatham  (bounty.  NC,  Due: 
August  08, 1994,  Contact:  Nicholas  L. 
Graf  (919)  856-4346. 
EIS  No.  940255,  Draft  Supplement.  NPS. 
MO,  Page  Avenue  Extension, 
Bennington  Place  to  US  40,  Creve 
Coeur  Lake  Memorial  Paric 
Conversion  of  Land  for  Construction 
of  a  10-Lane  Elevated  Extension  of 
Page  Avenue,  Approval,  St.  Louis  and 
St.  Charies  Counties,  MO,  Due: 
August  22, 1994,  Contact:  William 
Schenk  (402) 221-3431. 
EIS  No.  940256.  Draft  OS,  FAA,  NJ. 
Newark  International  Airport  Ground 
Access  Monorail-Northeast  Corridor 
Connection  Project,  Funding, 
Construction,  Operation,  Airport 
Layout  Plant  and  Approval,  Essex  and 
Union  Counties,  NJ,  Ehie:  August  22, 
1994,  Contact:  Anthony  Spera  (718) 
553-1250. 
EIS  No.  940257,  Draft  EIS,  FHW,  AL. 
Tuscaloosa  East  Bypass  Corridor, 
Construction,  I-59/I-20  east  of 
Tuscaloosa  to  US  82  west  of 
Northport,  Funding,  NPDES  Permit, 
COE  Section  10  and  404  Permits, 
Tuscaloosa  County,  AL,  Due:  August 
23,  1994,  Contact:  Joe  D.  Wilkerson 
(205) 223-7374. 
EIS  No.  940258,  Draft  EIS.  BOP,  TX, 
Houston  Metropolitan  Detention 
Center,  Site  Selection,  Construction 
and  Operation,  Qty  of  Houston 
County,  TX,  Due:  August  22, 1994, 
Contact:  Patricia  K.  Sledge  (202)  514- 
6470. 


[ER-FRL-4712-9J 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (2021 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  June  27, 1994  Through 
July  01. 1994  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  940252.  Draft  EIS,  USA,  IN,  Fort 
Benjamin  Harrison  Disposal  and 
Reuse,  Implementation,  City  of 
Lawrence,  Marion  County,  IN,  Due: 
August  22,  1994,  Contact:  Maj. 
Midiael  A.  Spasyk  (703)  693-7556. 
EIS  No.  940253,  Final  EIS,  FAA,  AK. 
Anchorage  International  Airport 
Instrument  Landing  Systems  (ILS), 
Construction  and  Operation,  Install 
ILS  on  Runway  14,  Approval, 
Fimding  and  COE  Section  404  Permit, 
Anchorage,  AK,  Due:  August  08, 1994, 
Contact:  Mel  Leskiner  (907)  271-5199. 
EIS  No.  940254.  Final  EIS,  FHW,  NC, 
NC-64/Pittsboro  Bypass  Construction, 
NC-1514  to  NC-64  near  B.  Everett 
Jordan  Lake,  Funding  and  Possible 
COE  Section  404  Permits,  Tovxti  of 
Pittsboro,  Chatham  County,  NC,  Due: 
August  08. 1994,  Contact:  Nicholas  L. 
Graf  (919)  856-4346. 
EIS  No.  940255,  Draft  Supplement.  NFS. 
MO,  Page  Avenue  Extension, 
Bennington  Place  to  US  40,  Creve 
Coeur  Lake  Memorial  Parte 
Conversion  of  Land  for  Construction 
of  a  10-Lane  Elevated  Extension  of 
Page  Avenue,  Approval.  St.  Louis  and 
St.  Charles  Counties,  MO,  Due: 
August  22, 1994.  Contact:  William 
Schenk  (402)  221-3431. 
EIS  No.  940256.  Draft  EIS.  FAA,  NJ. 
Newark  International  Airport  Ground 
Access  Monorail-Northeast  Corridor 
Connection  Project.  Funding, 
Construction.  Operation.  Airport 
Layout  Plant  and  Approval.  Essex  and 
Union  Counties,  NJ,  Due:  August  22. 
1994.  Contact:  Anthony  Spera  (718) 
553-1250. 
EIS  No.  940257.  Draft  EIS.  FHW.  AL. 
Tuscaloosa  East  Bypass  Corridor, 
Construction,  I-59/I-20  east  of 
Tuscaloosa  to  US  82  west  of 
Northport,  Funding,  NPDES  Permit, 
COE  Section  10  and  404  Permits, 
Tuscaloosa  County,  AL,  Due:  August 
23,  1994,  Contact:  Joe  D.  Wilkerson 
(205)  223-7374. 
EIS  No.  940258.  Draft  EIS,  BOP,  TX, 
Houston  Metropolitan  Detention 
Center,  Site  Selection,  Construction 
and  Operation,  Qty  of  Houston 
County,  TX,  Due:  August  22, 1994, 
Contact:  Patricia  K.  Sledge  (202)  514- 
6470. 
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EIS  No.  940259,  Final  EB,  AFS,  OR,  ID, 
Snake  River  Recreation  Wild  and 
Scenic  River  Management  Plan, 
Implementation,  Hells  Canyon 
National  Recreation  Area.  Wallowa- 
Whitman  National  Forest  and  Nez 
Perce  and  Payette  National  Forests, 
Bake  and  Wallowa  Counties,  OR  and 
Nez  Perce,  Idaho  and  Adams 
Counties,  ID,  Due:  August  08, 1994, 
Contact:  Kurt  Wiedermann  (503)  523- 
6391. 
EIS  No.  940260,  Draft  EIS.  USN.  CA, 
Lemoore  Naval  Air  Station 
Realignment.  Relocation  of  98 
Military  Construction  Projects  from 
Miramar  Naval  Air  Station, 
Implementation.  Lemoore  County, 
CA,  Due:  August  22, 1994,  Contact: 
Surinder  Sikand  (415)  244-3721. 
EIS  No.  940261,  Final  OS.  UMT,  IL, 
Chicago  Central  Area  Circulator 
Transit  System  Improvement, 
Division  Street  (north)  Halsted  Street 
to  the  Chicago  River,  Stevenson 
Expressway  to  Lake  Michigan, 
Funding,  Cook,  DuPage,  Kane,  Lake. 
McHeruy  and  Will,  IL,  Due:  August 
08, 1994,  Contact:  Joel  Ettinger  (312) 
353-2865. 
EIS  No.  940262,  Draft  EIS.  COE.  LA, 
Port  Fourchon  Navigation  Channel 
Project,  Channel  Deepening, 
Implementation,  Lafourche  Parish, 
LA.  Due:  August  08, 1994.  Contact: 
Richard  E.  Boe  (504)  862-1505. 
Under  Section  1506.10(d)  of  the 
Council  on  Environmental  (Quality 
Regulations  For  Implementating  The 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act  a  15-day 
Reduction  of  the  Comment  Period  has 
been  Granted. 

EIS  No.  940263.  Draft  EIS.  FHW,  NC,  US 
70  Goldsboro  Bypass  Construction, 
US  70  in  the  vicinity  of  NC-1237  to 
US  70  in  the  vicinity  of  NC-1731, 
Funding  and  COE  Permits,  Wayne 
County.  NC.  Due:  August  22, 1994, 
Contact:  Nicholas  L  Graf  (919)  856- 
4346. 

EIS  No.  940264,  Draft  EIS,  USA.  NC. 
Military  Ocean  Terminal  Navigation 
Basins  and  Entrance  Channels 
Improvements,  Implementation, 
Sunny  Point.  Brunswick  and  New 
Hanover  Counties.  NC,  Due:  August 
22. 1994.  Contact:  Gordon 
Schwerzmann  (703)  614-6605. 

EIS  No.  940265.  Draft  EIS.  BPA. 
Business  Plan  to  Operate  Electric 
Utility  Market.  Transmission  Services 
and  Fish  and  and  Wildlife  Activities. 
Funding  and  Implementation.  WA. 
OR,  ID.  CA.  NV.  AZ.  MT,  WY.  UT. 
NM  and  British  Columbia,  Due: 
August  22. 1994,  Contact:  Carol  M. 
Borgstrom  (800)  472-2756. 


Dated:  July  5, 1994. 
William  D.  Dickenon, 

Deputy  Director,  Office  of  Federal  ActJvities. 
[FR  Doc  94-16602  Piled  7-7-94;  8:45  am) 
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FRL-5008-9] 

New  Source  Review  Reform 
Sut>commlttee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  On  July  7. 1993,  the  EPA  gave 
notice  of  the  estabHshment  of  the  New 
Source  Review  (NSR)  Reform 
Subcommittee  (Subcommittee)  (58  FR 
36407)  under  the  auspices  of  the  Clean 
Air  Act  Advisory  Committee  (55  FR 
46993)  which  was  established  pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  app  I).  The  Subcommittee's 
purpose  is  to  provide  independent 
advice  and  counsel  to  the  EPA  on  poHcy 
and  technical  issues  associated  with 
reforming  the  NSR  rules. 
OPEN  MEETIWG  DATES:  Notice  is  hereby 
given  that  the  Subcommittee  will  hold 
an  open  meeting  on  July  19-20, 1994  at 
the  Hyatt  Regency  Crystal  Qty,  2799 
Jefferson  Davis  Highway,  Arlington, 
Vii^inia  22202,  telephone  (703)  418- 
1234,  telefax  (703)  418-1289.  The 
Subcommittee  is  scheduled  to  meet 
from  9:00  a.m.  to  5  p.m.  on  July  19  and 
8:30  a.m.  to  1  p.m.  on  July  20, 1994.  Due 
to  the  size  of  the  meeting  room,  seating 
is  limited  to  approximately  100 
individuals  and  %^11  be  made  available 
on  a  first  come,  first  serve  basis. 

At  its  last  meeting  on  March  16-17, 
1994,  the  Subcommittee  discussed 
recommendations  for  program  reform 
regarding  Class  I  area  unpads,  best 
available  control  technology  and  NSR 
applicability.  Since  that  meeting,  the 
Agency  staff  have  been  working  on  draft 
preamble  and  regulatory  language  that 
addresses  the  numerous  issues 
deliberated  upon  by  the  Subcommittee. 
At  the  upcoming  July  19-20. 1994 
meeting,  the  Subcommittee  will  have 
the  opportunity  to  respond  to  the  staff 
draft  of  the  NSR  reform  rulemaking 
package. 

Written  comments  on  the  draft 
package  must  be  received  on  or  before 
August  31, 1994.  Comments  concerning 
the  draft  proposal  should  be  addressed 
to  Ms.  Lydia  Wegman,  Deputy  Director, 
Office  of  Air  Quality  Plaiming  and 
Standards  (MD-10),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711. 
INSPECTION  OF  SUBCOMMfTTEE 
DOCUMENTS:  Documents  relating  to  the 


S'^IZO 
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above-noted  toj  ics  will  be  publicly 
available  at  the  meeting.  Thereafter, 
these  documeni  s,  together  with 
transcript  of  th<  Subcommittee's 
meeting,  will  b<  available  for  public 
inspection  in  E]  'A's  Air  and  Radiation 
Docket  and  Infc  rmation  Center,  No.  A- 
90-37.  The  doc  Let  is  available  for  public 


:opying  between  8:30 

and  1:30  to  3:30  p.m.. 
weekdays,  at  EF  A's  Air  and  Radiation 
Docket  and  Info  rmation  Center  (6102). 

101  M  Street,  SVV. 

20460.  A  reasonable  fee 

for  copying. 


inspection  and 
a.m.  to  12  noon 


Room  M-1500, 
Washington,  DC 
may  be  charged 


Approximate  y  1  week  prior  to  the 


meeting,  a  copy 


NSR  reform  rulemaking  package  will  be 
available  to  the  jubhc  on  EPA's  Office 
of  Air  Quality  P  anning  and  Standards 
(OAQPS)  Techr  ology  Transfer  Network 
(TTN)  electroni( :  bulletin  board. 
Approximately  1-4  weeks  after  the  July 
1994  Subcomm:  Uee  meeting,  a 


transcript  of  the 
available  to  the 


meeting  will  also  be 
bublic  through  the  TTN. 
Access  to  the  T  N,  via  a  computer  and 
communication  i  software,  may  be 
obtained  by  dial  ing  (919)  541-5742.  For 
assistance  in  ac<  essing  the  OAQPS  TTN, 
contact  the  syst«  ms  operator  at  (919) 
541-5384  in  Res  earch  Triangle  Park, 
North  Carolina,  |l:00  to  5:00  EST. 


FOR  FURTHER 

concerning  the 
activities,  please 
Solomon, 
the  Subcommi 
telefax  (919) 
U.S.  EPA,  O.' 
Management  Di 
Research  Triang 
27711. 

As  of  the 
Agency  intends 
meeting  as  an 
unforeseen 
a  postponement 
the  public  pi 
meeting  are  adv 
Peland,  TRC 
Corporation. 
Hill.  North  Caro 
(919) 96a-9900, 
20  meeting 

Dated:  June  28 
John  S.  Seitz, 

Director,  Office  o 
Standards. 
IFR  Doc.  94-1 
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of  the  staff  draft  of  the 


INPbRMATlON:  For  questions 
Subcommittee  or  its 
contact  Mr.  David 
Designated  Federal  Official  to 
tt!e  at  (919)541-5375, 
541  -5509,  or  by  mail  at 
AQI'S.  Air  Quality 
'  ision  (MD-15). 
e  Park.  North  Carolina 

datepf  this  notice,  the 
o  proceed  with  the 
nolmced;  however, 
circi^mstances  may  result  in 
Therefore,  members  of 
to  attend  this 
i  sed  to  contact  Alice 
Environmental 
lod  Europa  Drive,  Chapel 
na  27514,  telephone 
ko  confirm  the  July  19- 
locat{on  and  dates. . 

994. 


annmg 


/,  U 


T  Quality  Planning  and 
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[OPPTS-44611;  FRL-4900-9] 

TSCA  Consent  Order;  Receipt  of  Test 
Data  I    I 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  refractory  ceramic 
fibers  (RCFs)  (CAS  No.  142844-00-6), 
submitted  pursuant  to  a  Testing  Consent 
Order  entered  into  under  the  authority 
of  the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is 
required  under  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  IX  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATIONLUnder  40 
CFR  790.60.  all  results  of  testing 
conducted  pursuant  to  a  consent  order 
must  be  announced  to  the  public  in 
accordance  with  the  procedures 
specified  in  section  4(d)  of  TSCA. 
Section  4(d)  of  TSCA  requires  EPA  to 
publish  a  notice  in  the  Federal  Register 
reporting  the  receipt  of  test  data 
submitted  within  15  days  after  the  test 
data  are  received. 

I.  Test  Data  Submissions 

Test  data  for  refractory  ceramic  fibers 
(RCFs)  were  submitted  by  three  member 
companies  of  the  Refractory  Ceramic 
Fiber  Coalition  (Carborundum 
Company.  Premier  Refractories  and 
Chemicals,  Inc..  and  Thermal  Ceramics, 
Inc.)  pursuant  to  a  Testing  Consent 
Order  at  40  CFR  799.5000.  The  test  data 
were  received  by  EPA  on  June  27, 1994. 
The  submission  includes  workplace 
exposure  monitoring  data  from  RCFC 
company  facilities,  and  their  customers' 
facilities. 

RCFs  are  used  as  insulation  for 
industrial  applications  such  as  high 
temperature  furnaces,  heaters,  and  kilns. 
RCFs  are  also  used  in  automotive 
applications,  aerospace  uses,  and  in 
certain  commercial  appliances  such  as 
self-cleaning  ovens. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency 
has  not  determined  whether  the 
submissions  are  complete.      ; 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
42166A).  This  record  includes  copies  of 


all  data  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  NQC,  Rm.  NE-B607,  401  M  St., 
SW.,  Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 

Lists  of  Subjects 

Environmental  protection,  Test  data. 
Dated:  June  30. 1994. 
Mark  Greenwood, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  94-16600  Filed  7-7-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

July  1. 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  Information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  N.W.,  Suite 
140.  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  10236 
NEOB,  Washington,  DC  20503,  (202) 
395-3561. 

OMB  Number:  None. 

Title:  Expanded  Interconnection  with 
Local  Telephone  Company  Facilities. 

Action:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion 
reporting  and  Other:  one-time  tariff 
filing  to  be  made  by  approximately  9/ 
30/94. 

Estimated  Annual  Burden:  16 
responses;  37  hours  average  burden  per 
response;  592  hours  total  annual 
burden. 

Needs  and  Uses:  In  the  attached  Third 
Report  and  Order,  the  Commission 
concluded  that  the  LECs  should  be 
required  to  provide  certain  cost  support 
to  justify  the  rate  levels  for  the  tariff 
charges  to  be  paid  by  parties  for  the 
offered  signalling  information.  The 
Commission  required  the  price  cap 


LECs  to  provide  cost  support  for  the 
signalling  charge  using  the  same 
methodology  employed  to  support  new 
services  under  the  price  cap  rules.  The 
Commission  believes  that  this  cost 
information  is  necessary  to  ensure  the 
proper  pricing  of  signal  bng  information 
offerings  since  they  will  be  used  by  the 
lECs'  competitors.  The  LECs  may  use 
approved,  commonly  used  public  utifity 
ratemaking  methodologies  to  develop 
the  required  cost  support,  including 
samphng  and  averaging  of  certain  costs, 
and  thereby  minimize  the  burden  of  this 
requirement.  Absent  these  requirements, 
the  Commission  is  concerned  that  the 
LECs  would  have  a  strong  incentive  to 
price  these  services  in  a  manner  that 
would  undermine  the  growth  of 
competition  in  interstate  access.  Unless 
parties  can  purchase  expanded 
interconnection  offerings  at  rates  that 
are  just,  reasonable  and 
nondiscriminatory,  mandating 
expanded  interconnection  will  not  lead 
to  effective  competition  and  the 
anticipated  benefits.      . 

Federal  Communications  Commission. 

UVera  F.  Marshall, 

Acting  Secretary. 

[FR  Doc.  94-16556  Filed  7-7-94;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Grupo  Financiero  Serfin,  SJV.  de  C.V., 
Mexico  City,  Mexico;  Application  to 
Engage  In  Nonbankfng  Activities; 
Correction  of  Comment  Period  Date 

This  notice  corrects  a  notice  (FR  Doc. 
94-15271)  published  on  page  32433  of 
the  issue  for  Thursday,  June  23, 1994. 

The  entry  for  Grupo  Financiero 
Serfin,  S.A.,  is  revised  to  read  as 
follows: 

Grupo  Financiero  Serfin,  Sj\.  de  C.V.. 
Mexico  City,  Mexico  (Applicant),  has 
applied  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  § 
225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(aH3))  to  engage  de  itoxo 
through  its  subsidiary,  Serfin  Funds 
Transfer,  Inc.,  Los  Angeles,  California 
(Company),  in  the  foikjwing  activities 
throughout  the  United  States: 

(1)  making  cash  advances  on  credit  . 
cards  to  consumers  pursuant  to  § 
225.25(b)^l)  of  the  Bo&rds  Regulation  Y 
(12  CFR  225.25(b)(1)); 

(2)  issuing  and  selling  U-S.  dollar 
denominated  money  orders  and  similar 
payment  instruments  with  a  face  value 
of  $1,000  or  less  pursuant  to  § 
225.25{b)(12)  of  the  Boanl's  Regulation 
Y  (12  CFR  §  225.25{b)(12))  and  foreign 
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LECs  to  provide  cost  support  for  the 
signalling  charge  using  the  same 
methodology  employed  to  support  new 
services  under  the  price  cap  rules.  The 
Commission  believes  that  this  cost 
information  is  necessary  to  ensure  the 
proper  pricing  of  signalling  information 
offerings  since  they  will  be  used  by  the 
I:ECs'  competitors.  The  LECs  may  use 
approved,  commonly  used  public  utihty 
ratemaking  methodologies  to  develop 
the  required  cost  support,  including 
samphng  and  averaging  of  certain  costs, 
and  thereby  minimize  the  burden  of  this 
requirement.  Absent  these  requirements, 
the  Commission  is  concerned  that  the 
LECs  would  have  a  strong  incentive  to 
price  these  services  in  a  manner  that 
would  undermine  the  growth  of 
competition  in  interstate  access.  Unless 
parties  can  purchase  expanded 
interconnection  offerings  at  rates  that 
are  just,  reasonable  and 
nondiscriminatory,  mandating 
expanded  interconnection  will  not  lead 
to  effective  competition  and  the 
anticipated  benefits.      . 

Federal  Commimications  Ck)inmission. 

UVera  F.  Marshall, 

Acting  Secretary. 

(FR  Doc.  94-16556  Filed  7-7-94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Grupo  Financiero  Serfin,  SJV.  de  C.V., 
Mexico  City,  Mexico;  AppJicatlon  to 
Engage  In  Nonbanking  Activities; 
Correction  of  Comment  Period  Date 

This  notice  corrects  a  notice  (FR  Doc. 
94-15271)  published  on  page  32433  of 
the  issue  for  Thursday.  June  23, 1994. 

The  entry  for  Grupo  Financiero 
Serfin,  S.A.,  is  revised  to  read  as 
follows: 

Grupo  Financiero  Serfin,  Sj\.  de  C.V., 
Mexico  aty,  Mexico  (Apphcant),  has 
applied  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  § 
225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(aK3))  to  engage  de  noxo 
through  its  subsidiary,  Serfin  Funds 
Transfer,  Inc.,  Los  Angeles,  California 
(Company),  in  the  foUbvring  activities 
throughout  the  United  States: 

(1)  making  cash  advances  on  credit  . 
cards  to  consumers  pursuant  to  § 
225.25(b)(1)  of  the  Bo&rds  Regulation  Y 
(12  CFR  225.25(b)(1)); 

(2)  i^uing  and  selling  U-S.  dollar 
denominated  money  orders  and  similar 
payment  instruments  with  a  face  value 
of  $1 ,000  or  less  pursuant  to  § 
225.25{b)(l2)  of  the  Board's  Regulation 
Y  (12  CFR  §  225.25(b)(12))  and  foreign 


currency  denominated  money  orders 
and  similar  payment  instruments  with  a 
face  value  of  the  U.S.  dollar  equivalent 
of  $1,000  or  less; 

(3)  receiving  money  for  transmission 
and  transmitting  the  same  to  a  foreign 
country; 

(4)  buying  and  selling  foreign 
currency  at  retail  and  at  wholesale 
solely  to  manage  its  retail  inventory  of 
currency; 

(5)  cashing  U.S.  dollar  payroll  checks; 
and 

(6)  cashing  federal,  state,  and  local 
government  benefit  checks. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  prior  Board  approval,  engage 
in  any  activity  which  the  Board,  after 
due  notice  and  opportunity  for  hearing, 
has  determined  (by  order  or  regulation) 
to  be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  thai  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is.  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  apphcant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  that  banks  generally  provide   • 
.services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass  'n  v.  Board  of 
Governors,  516  F.2d  1229,  1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banl«.  Board  Statement  Regarding 
Regulation  Y.  49  FR  806,  January  5, 
1984. 

The  Board  has  previously  determined 
by  regulation  that  engaging  in  credit 
card  lending,  and  issuing  and  selling 
money  orders  and  similar  consumer- 
type  payment  instruments  having  a  face 
value  of  less  than  $1 .000  are  closely 
related  to  banking  and  permissible  for 
bank  holding  companies  under  section 
4  of  the  BHC  Act.  See  12  CFR 
225.25(b)(1)  and  (b)(12).  Additionally, 
the  Board  previously  has  determined  by 


order  that  the  following  activities  that 
Applicant  proposes  to  conduct  are 
closely  related  to  banking  and  proper 
incidents  thereto  under  section  4  of  the 
BHC  Act: 

(1)  issuing  and  selling  foreign 
currency  denominated  money  orders 
and  similar  payment  instruments  with  a 
face  value  of  the  U.S.  dollar  equivalent 
of  $1,000  or  less.  Midland  Bank,  PLC,  76 
Federal  Reserve  Bulletin  860  (1990); 

(2)  receiving  money  for  transmission 
and  transmitting  the  same  to  a  foreign 
country.  Philippines  Commercial 
International  Bank.  56  Federal  Reserve 
Bulletin  861  (1991); 

(3)  buying  and  selling  foreign 
currency  at  retail  and  at  wholesale 
solely  to  manage  its  retail  inventory  of 
currency.  Midland  Bank.  PLC,  76 
Federal  Reserve  Bulletin  860  (1990);  and 

(4)  cashing  U.S.  dollar  payroll  checks 
drawn  on  unaffiliated  banks,  Midland 
Bank.  PLC.  76  Federal  Reserve  Bulletin 
860  (1990). 

Apphcant  has  committed  that  it  will 
conduct  these  activities  in  accordance 
with  the  limitations  established  by 
regulation  and  order  on  the  conduct  of 
such  activities. 

The  Board  has  not  previously 
determined  that  cashing  federal,  slate, 
and  local  government  benefit  checks  is 
permissible  under  section  4(c)(8)  of  the 
BHC  Act.  Applicant  slates  that  this 
proposed  activity  is  closely  related  and 
a  proper  incident  to  banking  because  the 
cashing  of  government  benefit  checks  is 
no  less  fundamental  to  banking  than  is 
the  cashing  of  payroll  checks,  which  the 
Board  has  determined  is  permissible 
under  section  4(c)(8)  of  the  BHC  Act. 
Applicant  also  states  that  recipients  of 
such  checks  should  have  the  same 
access  to  check  cashing  services  as  do 
individuals  who  cash"  payroll  checks. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  .such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition. 
Applicant  also  believes  that  approval  of 
this  application  will  allow  Company  to 
provide  a  wider  range  of  services  and 
added  convenience  to  its  custoioers. 
Applicant  believes  that  the  proposed 
activities  will  not  result  in  any  unsound 
banking  practices  or  other  adverse 
effects. 
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written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
1. 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Lakland  Bancorp,  Inc.,  Oak  Ridge, 
New  Jersey,  to  acquire  9.9  percent  of  the 
voting  shares  of  High  Point  Financial 
Corp.,  Branchville,  New  Jersey,  and 
thereby  indirectly  acquire  National 
Bank  of  Sussex  County,  Branchville, 
New  Jersey. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  IBS  Financial  Corp.,  Cherry  Hill, 
New  Jersey,  to  become  a  bank  holding 
company  by  acquiring  lOOpercent  of 
the  voting  shares  of  Inter-Boro  Savings 
and  Loan  Association,  Cherry  Hill,  New 
Jersey.  In  connection  with  the  holding 
company  formation,  Inter-Boro  Savings 
and  Loan  Association  will  be  converting 
from  mutual  to  stock  form.  Inter-Boro 
Savings  and  Loan  Association  will  lose 
its  status  as  a  qualified  thrift  lender  due 
to  its  failure  to  comply  with  the 
Qualified  Thrift  Lender  Test,  as  set  forth 
in  12  CFR  563.50. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  HSB,  Inc.,  Hedrick,  Iowa,  to  become 
a  bank  holding  company  by  acquiring 
98.3  percent  of  the  votings  shares  of 
Hedrick  Savings  Bank,  Hedrick,  Iowa. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  Hensley  Investment  Limited 
Partnership,  Springfield,  Missouri,  to 
become  a  bank  holding  company  by 
acquiring  at  least  76  percent  of  Peoples 
Bank  of  Fordland,  Fordland,  Missouri; 
at  least  43  percent  of  the  voting  shaiWs 
of  Citizens  Bank  of  the  Ozarks, 
Camdenton,  Missouri;  and  at  least  52 
percent  of  the  voHng  shares  of  Peoples 
Bank  of  the  Ozarks,  Nixa,  Missouri. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Froid  Bankshares,  Inc.,  Froid, 
Montana,  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  State  Bank  of 
Froid,  Froid,  Montana. 


2.  Winona  Banc  Holding  Company, 
Winona,  Minnesota,  to  acquire  93.2 
percent  of  the  voting  shares  of  Town 
and  Country  State  Bank  of  Winona, 
Winona,  Minnesota. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  Peak  Banks  of  Colorado.  Inc., 
Nederland,  Colorado,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peak 
National  Bank,  Nederland,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  1, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(PR  Doc.  94-16547  Piled  7-7-94;  8:45  am] 
BILUNG  CODE  6210-01-F 


Saban,  S.A.,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  27,  1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045: 

1.  Saban  SJ\.,  Panama  City,  Panama, 
to  engage  de  novo  through  its 
subsidiaries  RNYC  Holdings  Limited, 
Marina  Bay,  Gibraltar,  and  Republic 
New  York  Corporation,  New  York,  New 
York,  in  providing  investment  advice, 
including  counsel,  publications,  v/ritten 
analyses  and  reports,  as  a  futures 
commission  merchant  authorized 
pursuant  to  §  225.25(t>)(18)  of  the 
Board's  Regulation  Y.  As  a  commodity 
trading  advisor  registered  vdth  the 
Commodity  Futures  Trading 
Commission,  with  respect  to  the 
purchase  and  sale  of  futures  contracts 
and  options  on  futures  contracts  for  the 
commodities  and  instruments  referred 
to  in  12  CFR  225.25(b)(18)  of  the  Board's 
Regulation  Y  or  in  the  Board's  SR  93-27. 
These  activities  will  be  conducted  on  a 
worldwide  basis. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Security  National  Corporation, 
Sioux  City,  Iowa,  to  engage  de  novo  in 
making  and  servicing  loans  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  1, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  94-16548  Filed  7-7-94;  8:45  am) 

BILLINQ  CODE  e210-01-F 


UJB  Financial  Corp.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  appHed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  27,  1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045: 

1.  Saban  SJ\.,  Panama  City,  Panama. 
to  engage  de  novo  through  its 
subsidiaries  RNYC  Holdings  Limited, 
Marina  Bay,  Gibraltar,  and  Republic 
New  York  Corporation,  New  York,  New 
York,  in  providing  investment  advice, 
including  counsel,  publications,  v/ritten 
analyses  and  reports,  as  a  futures 
commission  merchant  authorized 
pursuant  to  §  225.25(b)(18)  of  the 
Board's  Regulation  Y.  As  a  commodity 
trading  advisor  registered  with  the 
Commodity  Futures  Trading 
Commission,  with  respect  to  the 
purchase  and  sale  of  futures  contracts 
and  options  on  futures  contracts  for  the 
commodities  and  instruments  referred 
to  in  12  CFR  225.25a))(18)  of  the  Board's 
Regulation  Y  or  in  the  Board's  SR  93-27. 
These  activities  will  be  conducted  on  a 
worldwide  basis. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Security  National  Corporation, 
Sioux  City,  Iowa,  to  engage  de  novo  in 
making  and  servicing  loans  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  1, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  94-16548  Filed  7-7-94;  8;45  am] 

BtLUNQ  CODE  e210-01-F 


UJB  Financial  Corp.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  oiTganization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vmting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased, 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  he 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarcling  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  1, 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L  Ru'ledge,  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045: 

1.  UJB  Financial  Corp.,  Princeton. 
New  Jersey,  to  acquire  Palisade  Savings 
Bank.  FSB,  Ridgefield  Park,  New  Jersey, 
and  thereby  engage  in  ojjerating  a 
savings  association  pursuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  1, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-16549  Filed  7-7-94;  8:45  am] 
BILUNG  CODE  621(M)1-f 


Gregory  H.  Wallander;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicati^d.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 


avaiilable  for  inspection  at  the  offices  nf 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  July  27, 1994. 

A.  Federal  Reserve  Bank  of 
Minneapoli.'i  (James  M.  Lyon.  Vice 
President)  250  MarquetteAvenue, 
Minneapolis.  Minnesota  55480: 

1.  Gregory  H.  Wallander,  Froid, 
Montana,  to  acquire  18.39  percent  for  a 
resulting  ovraership  interest  of  40.41 
percent  of  the  voting  shares  of  First 
State  Bank  of  Froid,  Froid,  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  1.  1994. 

Jenniiier  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-16550  Filed  7-7-94;  8:45  am) 

BILUNO  COOE  6210-01-f 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Statement  of  Organization,  Functions 
and  Delegation  of  Author?^ 

Part  A  (Office  of  the  Secretarv), 
Chapter  AE  (Office  of  the  Assistant 
Secretary  for  Planning  cr,d  Evaluation 
(OASPE))  of  the  Statement  of 
Organization,  Functions  and  Delegation 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (most 
recently  amended  at  58  FR  247  on 
December  28, 1993)  is  amended  as 
follows: 

I.  Chapter  AE,  paragraph  B.  "The 
Office  of  Program  Systems,"  delete  in  its 
entirety  and  replace  with  the  foUov.-ing: 

B.  The  Office  of  Program  Systems — 
The  Office  of  Program  Systems  is 
responsible  for  providing  guidance  and 
direction  to  the  Department's  strategic, 
policy,  and  support  planning, 
conducting  policy  and  economic 
analyses  of  crosscutting  issues, 
developing  plarming  and  policy 
information  and  related  support 
systems,  and  providing  technical  and 
policy  support  services. 

1.  The  Division  of  Planning  and 
Policy  Systems  is  responsible  for 
managing  strategic,  policy  and  policy 
support  planning  for  the  Department. 
The  Division  coordinates  the 
development  and  implementation  of  the 
Department's  strategic  plan,  provides 
assistance  to  the  Operating  Divisions 
and  Staff  Ehvisions  in  tlie  development 
of  their  components  for  the  plan,  and 
assists  in  developing  and  m-iintaining 
performance  measurements  and 
reporting  under  the  plan.  The  Div.sion 
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uill  coordinate  the! «  activities  with 
other  offices  with  i;  nplementation 
responsibilities  anc  " 


the  Goveminent  Peifonnance  and 
Resuhs  Act.  The  Dimion  coordinates 
the  development  of  the  Department's 


legislative  program 
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functions  related  to 


including 


establishment  of  sc  ledules  and 
procedures  to  ensuie  the  availability  of 
supporting  informa  :ion.  The  Division 
also  develops  functional  requirements 
for  departmental  policy  support  systems 
in  the  legislative  an  d  strategic  planning 
areas.  Finally,  the  [  ivision  coordinates 
the  planning  and  c(  nduct  of  evaluation 
and  social  research  across  the 
Department. 

2.  The  Division  o "  Policy  and 
Regulatory  Analysi  i  is  responsible  for 
the  conduct  of  polii  7  and  economic 
analysis  in  subjects  and  areas  not 
covered  by,  or  cutting  across,  the 
programmatic  offici  fs  of  the  OASPE.  It 
conducts  analyses  (if  economic  issues 
and  their  implicati(  ms  for  the 
Department's  progrjms.  It  provides 
analyses  to  identify  opportunities  to 
improve  program  linkages  and  the 
effectiveness  of  HHS  and  related 
programs,  and  provides  analytic  support 
and  direction  for  st  ategies  to  improve 
access  to  assistance  at  the  community 
level.  It  develops  a  iproaches  for 
conducting  effectiv  i  poUcy  analysis  of 
social  programs,  an  d  provides  support 
to  other  Departmental  offices  on 
techniques  of  policy  analysis,  policy 
systems,  program  cfesign,  and  cost- 
benefit  analyses. 

3.  The  Division  of  Technical  and 
Computer  Support  ts  responsible  for 
providing  statistical,  scientific 
programming,  computer  systems 
support,  and  other  technical  services  to 
support  policy  analyses,  research  and 
evaluation  activitie  5  of  the  OASPE.  It 
also  is  responsible  or  development, 
coordination,  and  ( versight  of 
Departmental  polic  y  for  social  and 
demographic  statis  ics,  including  the 
revision  and  publi(  ation  of  the  Poverty 
Income  Guidelines  Finally,  it  provides 
technical  assistana  ( and  advice  to  other 
policy  offices  withi  n  the  Department  on 
certain  statistical  a  id  specialized 
scientific  policy  an  ilyses,  and 
administers  a  policy  information  center 
for  identifying  and  retrieving  evaluative 
and  policy  researcl  studies. 

II.  Chapter  AE,  p  iragrapb  C.  Within 
"The  Office  of  Hea  th  Policy,"  delete 
paragraph  3.  "Divij  ion  of  Health 
Economic  Analysis  and  Research." 


Dated;  June  30. 1994. 
Kenneth  S.  ApEel, 

Assistant  Secretary  for  Management  and 
Budget. 

[FR  Doc  94-16485  Filed  7-7-94;  8:45  am) 
NUiNQ  COOe  4110-12-M 

Centers  for  Disease  Control  and 
Prevention;  National  Institute  for 
Occupational  Safety  and  Health 

[Announcement  ^fumber  463] 

Cooperative  Agreement  Prograni  for 
Agricultural  Safety  Promotion  Systems 

Introduction:  The  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  availability  of  fiscal  year 
(FY)  1994  funds  for  a  cooperative 
agreement  program  for  agricultural 
safety  promotion  systems  through  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  The  Public 
Health  Service  (PHS)  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of  Healthy 
People  2000,  a  PHS-led  national  activity 
to  reduce  morbidity  and  mortality  and 
improve  the  qua'Hty  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Occupational  Safety  and  Health. 
(For  ordering  Healthy  People  2000,  see 
the  section  Where  to  Obtain  Additional 
Information.) 

Authority:  This  program  is  authorized 
under  Section  21  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  670). 
Applicable  program  regulations  are  set  forth 
in  42  CFR  Part  86.  entitled  "GranU  for 
Educational  Programs  in  Ocaipational  Safety 
and  Health." 

Smoke-Free  Workplace:  The  Public 
Health  Service  (PHS)  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants:  Eligible 
applicants  are  the  colleges  of  agriculture 
located  in  the  land-grant  university(ies) 
of  the  States.  The  selection  of  land-grant 
universities  seeks  to  utilize  the  research 
expertise  and  knowledge  of  personnel 
resources  familiar  with  agricultural 
safety  issues  and  to  use  the  existing 
intervention  network  which  is  available 
to  land-grant  universities — namely,  the 
cooperative  extension  service.  The 
restriction  to  colleges  of  agriculture  in 
the  land-grant  universities  is  due  to  the 
original  FY  1990  appropriations 
language  providing  funds  to  establish 
agricultural  injury  and  disease 
prevention  programs  at  land-grant 
universities. 


Availability  of  Funds:  Approximately 
$1,212,000  will  be  available  in  FY  1994 
to  fund  approximately  six  awards.  It  is 
expected  that  the  average  award  will  be 
$200,000,  ranging  from  $180,000  to 
$220,000.  It  is  expected  that  the  awards 
will  begin  on  or  about  September  1, 
1994,  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  on  the 
availability  of  funds. 

Purpose:  The  purpose  of  this  new 
cooperative  agreement  is  to  stimulate 
agricultural  safety  and  health 
intervention  programs  to  reduce 
agricultural  injury  or  to  reduce  exposure 
to  hazards  resulting  in  injury.  A  primary 
emphasis  is  the  assessment  of  the 
efficacy  of  the  proposed  intervention 
programs. 

Program  Requirement:  In  conducting 
activities  to  achieve  the  purpose  of  this 
program,  the  recipient  will  be 
responsible  for  activities  under  A. 
(Recipient  Activities),  and  CDC/NIOSH 
will  be  responsible  for  the  activities 
listed  under  B.  (CDC/NIOSH  Activities). 

A.  Recipient  Activities 

1.  Develop  a  scientific  protocol  for  the 
specific  intervention  which 
encompasses  the  following  elements: 

a.  Design  and  implementation  of 
intervention(s). 

b.  Tai^et  population — 

i.  Identification  of  the  target 
population. 

ii.  Information  regarding  background 
rates  for  the  pertinent  outcomes  within 
the  target  population. 

iii.  Procedures  to  recruit  the  target 
population  into  the  study. 

c.  Description  of  evaluation  design 
and  methods  for  both  scientific  and 
operational  aspects  of  the  intervention 
evaluation,  including  statement  of  the 
questions  to  be  answered  and  specific 
process  and  outcome  data  that  will  be 
collected. 

2.  Establish  goals  and  time-oriented 
objectives  for  all  phases  of  the  project. 

3.  Disseminate  the  final  results  of  the 
project  to  a  wide  audience  including, 
but  not  limited  to,  peer-reviewed 
journal  articles,  presentations  at 
professional  conferences,  and 
presentations  to  agricultural  or  other 
client  groups. 

B.  CDC/NIOSH  Activities 

1.  Provide  liaison  services  between 
the  land-grant  universities  and  other 
CDC/NIOSH  grantees  and  collaborate  in 
the  implementation  of  all  phases  of  the 
study. 


2.  Provide  consultation  upon  request  v 
on  data  collection  instruments  and  s 
procedures.  i 

3.  Monitor  intervention  d 
implementation  and  collection  of  a 
process  and  outcome  data.  v 

4.  Collaborate  in  the  analysis  of  a 
process  and  outcome  data  and  r 
interpretation  of  research  results. 

5.  Upon  request,  collaborate  with  tl 
recipient  in  dissemination  of  research  h 
results.  e 

Evaluation  Criteria:  Applications  will  h 

be  reviewed  and  evaluated  according  to  0 

the  following  criteria  (Maximum  of  100  P 

total  points):  v 

A.  Documentation  of  the  Problem.  n 
Documentation  of  the  magnitude  of  the  t( 
agricultural  injury  problem(s)  for  the  P 
applicant's  State  (and  the  relevance  of  s 
the  injury  problem  nationally)  by  both  a 
rate  and  frequency  of  agricultural 
hazardous  exposure  and  injury.  (10  ^ 
points)  n 

B.  Goals  and  Objectives.  The  extent  to  P 
which  the  proposed  goals  and  objectives  a 
are  clearly  stated,  time-phased,  and  P 
measurable.  The  extent  to-which  they  e 
encompass  both  process  and  outcome  t« 
features  of  the  intervention.  The  extent  o 
to  which  a  qualified  plan  is  proposed  e 
that  will  help  achieve  the  goals  stated  in  P 
"Healthy  People  2000.  "  The  extent  to  a; 
which  specific  research  questions  and/  tl 
or  hypotheses  are  described.  (12  points)  '' 

C.  Intervention  Description.  The  h 
extent  to  which  the  potential 
effectiveness  of  the  intervention  is  '1 
theoretically  justified  and  supported  d 
with  epidemiologic,  methodological,  or  h 
behavioral  research.  The  extent  to  st 
which  the  intervention  is  feasible  and  a| 
can  be  expected  to  produce  the  expected  (e 
results  in  the  target  group  of  interest.  ni 
The  extent  to  which  the  intervention,  its  P 
implementation,  the  development  of  all  a 
necessary  materials,  and  all  necessary  c( 
training  are  clearly  described.  The  ^ 
extent  to  which  the  desired  outcomes  a^ 
(e.g.,  behavior,  injury,  or  death)  are  lo 
specified  and  definitions  of  measurable  es 
endpoints  are  provided.  The  extent  to  P' 
which  the  setting  in  which  the  di 
intervention  is  to  be  implemented  is  o' 
clearly  described  and  shown  to  be 
adequate  for  reaching  the  target  group  w 
and  achieving  the  desired  objectives.  (i5  e> 
points)                                             .re 

D.  Evaluation  Study  Design.  The  P' 
extent  to  which  the  study  design  is  th 
clearly  described  and  is  appropriate  for  ag 
the  target  population,  intervention,  data 
collection  opportimities,  and  proposed  gu 
project  period.  The  extent  to  which  the  Ei 
sampling  methods,  sample  size  Hi 
estimates,  power  estimates,  and  attrition  Ui 
of  the  participating  population  are  a  1 
clarified.  The  extent  to  which  the  Ui 


2.  Provide  consultation  upon  request 
on  data  collection  instruments  and 
procedures. 

3.  Monitor  intervention 
implementation  and  collection  of 
process  and  outcome  data. 

4.  Collaborate  in  the  analysis  of 
process  and  outcome  data  and 
interpretation  of  research  results. 

5.  Upon  request,  collaborate  with 
recipient  in  dissemination  of  research 
results. 

Evaluation  Criteria:  Applications  will 
be  reviewed  and  evaluated  according  to 
the  following  criteria  {Maximum  of  100 
total  points): 

A.  Documentation  of  the  Problem. 
Documentation  of  the  magnitude  of  the 
agricultural  injury  problem(s)  for  the 
applicant's  State  (and  the  relevance  of 
the  injury  problem  nationally)  by  both 
rate  and  frequency  of  agricultural 
hazardous  e.xposure  and  injury.  (10 
points) 

B.  Goals  and  Objectives.  The  extent  to 
which  the  proposed  goals  and  objectives 
are  clearly  stated,  time-phased,  and 
measurable.  The  extent  to-which  they 
encompass  both  process  and  outcome 
features  of  the  intervention.  The  extent 
to  which  a  qualified  plan  is  proposed 
that  will  help  achieve  the  goals  stated  in 
"Healthy  People  2000.  "  The  extent  to 
which  specific  research  questions  and/ 
or  hypotheses  are  described.  (12  points) 

C.  Intervention  Description.  The 
extent  to  which  the  potential 
effectiveness  of  the  intervention  is 
theoretically  justified  and  supported 
wath  epidemiologic,  methodological,  or 
behavioral  research.  The  extent  to 
which  the  intervention  is  feasible  and 
can  be  expected  to  produce  the  expected 
results  in  the  target  group  of  interest. 
The  extent  to  which  the  intervention,  its 
implementation,  the  development  of  all 
necessary  materials,  and  all  necessary 
training  are  clearly  described.  The 
extent  to  which  the  desired  outcomes 
(e.g.,  behavior,  injury,  or  death)  are 
specified  and  definitions  of  measurable 
endpoints  are  provided.  The  extent  to 
which  the  setting  in  which  the 
intervention  is  to  be  implemented  is 
clearly  described  and  shown  to  be 
adequate  for  reaching  the  target  group 
and  achieving  the  desired  objectives.  (25 
points)  . 

D.  Evaluation  Study  Design.  The 
extent  to  which  the  study  design  is 
clearly  described  and  is  appropriate  for 
the  target  population,  intervention,  data 
collection  opportimities,  and  proposed 
project  period.  The  exient  to  which  the 
sampling  methods,  sample  size 
estimates,  power  estimates,  and  attrition 
of  the  participating  population  are 
clarified.  The  extent  to  which  the 
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various  threats  to  the  validity  of  the 
study  are  recognized  and  addressed. 
The  extent  to  which  data  collection, 
data  processing,  and  management 
activities  are  described.  The  extent  to 
which  the  major  phases  of  the  project 
are  clearly  presented  and  logically  and 
realistically  sequenced.  (20  points) 

E.  Target  Group.  The  extent  to  which 
the  target  group  is  described  and  access 
to  the  target  group  is  demonstrated.  The 
extent  to  which  the  target  group  has  a 
high  incidence  of  injury  or  prevalence 
of  risk  factors  to  be  influenced  by  the 
proposed  intervention  and  the  extent  to 
which  appropriate  demographic  and 
morbidity  data  are  described.  The  extent 
to  which  it  is  demonstrated  that  the 
participation  of  the  target  group  will  be 
sufficient  to  evaluate  the  intervention  in 
an' unbiased  fashion.  (13  points) 

F.  Project  Management  and  Staffing 
Plan.  The  extent  to  which  the 
management  staff  and  their  working 
partners  are  clearly  described, 
appropriately  assigned,  and  have 
pertinent  skills  and  experiences.  The 
extent  to  which  the  applicant  proposes 
to  involve  appropriate  researchers  and 
other  personnel  who  reflect  the  racial/ 
ethnic  composition  of  the  target 
population.  The  extent  to  which  the 
applicant  or  a  full  working  partner  has 
the  capacity  and  facilities  to  design, 
implement,  and  evaluate  the  proposed 
intervention.  (10  points) 

G.  Collaboration.  The  extent  to  which 
the  necessary  partners  are  clearly 
described  and  their  qualifications  and 
intentions  to  participate  explicitly 
stated.  The  extent  to  which  the 
applicant  provides  proof  of  support 
(e.g.,  letters  of  support  and/or 
memoranda  of  understanding)  for 
proposed  activities.  The  extent  to  which 
a  full  working  partnership  between  a 
community-based  organization, 
agricultural  organization,  other 
academic  institution(s).  and  a  State  or 
local  health  department  has  been 
established.  Evidence  should  be 
provided  that  these  funds  do  not 
duplicate  already  funded  components  of 
ongoing  projects.  (10  points) 

H.  Proposed  Budget.  The  extent  to 
which  the  budget  request  is  clearly 
explained,  adeijuately  justified, 
reasonable,  sufficient  for  the  proposed 
project  activities,  and  consistent  with 
the  intended  use  of  the  cooperative 
agreement  funds.  (Not  scored) 

Funding  Priorities:  Following  the 
guidelines  of  Executive  Order  12876, 
Enhancement  of  Federal  Support  to 
Historically  Black  Colleges  and 
Universities,  one  award  will  be  made  to 
a  Historically  Black  Land-Grant 
University  (HBU),  contingent  upon 


receiving  application(s)  from  such 
institution (s)  and  the  application(s) 
receiving  a  recommendation  for 
funding.  These  applications  should 
target  underserved  agricultural 
populations  (e.g.,  migrant  and/or 
seasonal  farmworkers,  black  farmers, 
women  farmers/farm  wives,  or  farm 
youth)  as  the  emphasis  of  the 
intervention  and  evaluation  efforts. 

Public  comments  are  not  being 
solicited  regarding  the  funding  priority 
because  time  does  not  permit 
solicitation  and  review  prior  to  the 
funding  date. 

Executive  Order  12372:  Applications 
are  subject  to  the  Intergovernmental 
Review  of  Federal  Programs  as  governed 
by  Executive  Order  12372.  E.O.  12372 
sets  up  a  system  for  State  and  local 
government  review  of  proposed  Federal 
assistance  applications.  Applicants 
should  contact  their  State  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  for  each  affected  State.  A 
current  list  of  SPOCs  is  included  in  the 
application  kit.  If  SPOCs  have  any  State 
process  recommendatieiis  on 
applications  submitted  to  CDC.  they 
should  send  them  to:  Henry  S.  Cas.^ell, 
III,  Grants  Management  Officer.  Cicnls 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  25.S  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta.  Georgia  30305, 
no  later  than  30  days  after  the 
appHcation  due  date.  (A  waiver  for  the 
60  day  requirement  has  been  requested.) 
The  Annoujicement  Number  and 
Program  Title  should  be  referenced  on 
the  document.  The  granting  agency  does 
not  guarantee  to  "accommodate  or 
explain"  State  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements:  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Catalog  of  Federal  Domestic 
Assistance  Number:  The  Catalog  of 
Federal  Domestic  Assistance  number  for 
this  program  is  93.287. 

OTHER  REQUIREMENTS 

Paperwork  Reduction  Act  ' 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals  " 
and  funded  by  the  cooperative  ;  j 

agreement  will  be  subject  to  review  hv      \ 
the  Office  of  Management  and  Biut^Lit       | 

.J 
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(OMB)  under  the  Pa^rwork  Reduction 
Act. 

Application  Subm  ission  and 
Deadline:  The  original  and  two  copies  of 
the  application  PHS  Form  5161-1 


Control  Number 
submitted  to  Henr>' 
Management 


Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDQ.  Mailstop  E-1  J,  255  East  Paces 
Ferry  Road,  NE..  Ro<m  300,  Atlanta, 
Georgia  30305,  on  oi  before  August  8, 
1994. 

1.  Deadline:  Appli  [rations  shall  be 
considered  as  meetii  ig  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date:  or 

(b)  Sent  on  or  befo  re  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Ajjplicants 
must  request  a  legib  y  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Servic  i.  Private  metered 
postmarks  shall  not  )e  acceptable  as 
proof  of  timely  maili  ng.) 

2.  Late  Applicatio  is:  Applications 
which  do  not  meet  t  le  criteria  in  l.(a) 
or  l.(b)  above  are  coi  isidered  late 
applications.  Late  ap  plications  will  not 
be  considered  in  the  current 
competition  and  wil  be  returned  to  the 
applicant. 

Where  to  Obtain  /  dditional 
Information:  A  comj:  lete  program 
description,  informa  ion  on  application 
procedures,  an  appli  cation  package,  and 
business  managemei  t  technical 
assistance  may  be  Ol  tained  from  Oppie 
M.  Byrd,  Grants  Mar  agement  SpeciaUst, 
Grants  Management  3ranch, 
Procurement  and  Gr  mts  Office.  Centers 
for  Disease  Control  a  nd  Prevention 
(CDC).  Mailstop  E-1 5.  255  East  Paces 
Ferry  Road,  NE..  Ro<  ra  300.  Atlanta. 
Georgia  30305,  telep  lone  (404)  842- 
6630.  Programmatic  technical  assistance 
may  be  obtained  froi  i  Alfred  A. 
Amendola.  Ph.D.,  P.  L,  Acting  Director. 
NIOSH.  Division  of :  iafety  Research, 
telephone  (304)  284-  5700.  or  Dffvid  L 
Hard.  Ph.D..  Safety  i  pecialist.  telephone 
(304)  284-5704.  at  ^  iOSH.  Division  of 
Safety  Research.  Cer  ters  for  Di.sease 
Control  and  Prevent  on  (CDC),  944 
Chestnut  Ridge  Roac ,  Morgantown. 
West  Virginia  26505  -2838. 

Please  refer  to  Am  louncement 
Number  463  when  r  questing 
information  pertaini  ig  to  this  program. 

Potential  applican  !s  may  obtain  a 
copy  of  Healthy  Peo  )le  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  200C  {Summar>'  Report, 
Stock  No.  017-0010U473-1)  referenced 


in  the  INTROOtKmOM  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402-9325.  telephone 
(202)783-3238. 

Dated:  July  1.1994. 
Richard  A.  Lemeiu  Ph.D.. 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
(FR  Doc.  94-16531  Filed  7-7-94;  8:45  am] 

BILLING  COO€  41S3-19-P 


Advisory  Committee  for  Injury 
Prevention  and  Control;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-^163).  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  committee 
meeting: 

Name:  A  dvisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC). 

,  Times  and  Dates:  8:30  a.m.-5  p.m.,  July  25, 
1994;  8:30  a.m.-4  p.m.,  July  26.  1994. 
-  Place:  Swissotel  Atlanta,  3391  Peach  tree 
Road.  NE.  Atlanta.  Georgia  30 J 26. 

Stofus.  Closed  8:30  a.in.-l;3p  p.m.,  July  25; 
Open  1:30  p.m.-5  p.m.,  July  25;  Open  8:30 
a.m. -4  p.m.,  July  26. 

Purpose:  The  committee  will  continue  to 
make  recommendations  on  policy,  strategy, 
objectives,  and  priorities  including  the 
balance  and  mix  of  intramural  and 
extramural  research;  advise  on  the 
implementation  of  a  national  plan  for  injury 
prevention  and  control,  the  development  of 
new  technologies  and  their  application;  and 
review  progress  toward  injury  prevention 
and  control. 

Matters  To  Be  Discussed:  This  meeting  will 
convene  in  closed  session  from  8:30  a.m.  to 
1:30  p.m.  on  July  25, 1994.  The  purpose  of 
this  closed  session  is  for  the  Science  and 
Program  Review  Work  Group  to  consider 
injury  control  research  grant  applications 
recommended  for  further  consioeration  by 
CDC's  Injury  Research  Grant  Review 
Committee.  The  full  committee  will  then  vote 
on  a  funding  recommeadation.  This  portion 
of  the  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6).  title  5  U.S.C,  and 
the  Determination  of  the  Acting  Associate 
Director  for  Policy  Coordination,  CDC, 
pursuant  to  Public  Law  92-463.  Following 
the  closed  session,  the  full  committee  will 
discuss:  (1)  An  update  from  the  Director  of 
the  National  Center  for  Injury  Prevention  and 
Cjjntrol  (NCIPC)  on  NQPC  activities.  (2) 
updates  on  injury  issues  from  other  Federal 
agencies,  and  (3)  issues  related  to  funding 
poison  control  centers.  In  two  open  work 
groups,  discussion  will  center  around 
priority  setting  and  science  and  program 
review.  A  committee  member  and  an  NCIPC 
staff  liaison  will  preside  over  each  work 
group.  Reports  from  each  work  group  will  be 
presented  at  the  conclusion  of  the  breakout 
session. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


Contact  Person  For  More  Information:  Mr. 
Larry  W.  Sparks,  Acting  Executive  Secretary, 
ACIPC.  NCIPC,  CDC,  4770  Buford  Highway. 
NE.  Mailstop  F-41,  Atlanta,  Georgia  30341- 
3724.  telephone  4O4/48S-4690. 

Dated:  July  1.1994. 
William  H.  Ginison< 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and- 
Prevention  (CDC). 
(FR  Doc.  94-16532  Filed  7-7-94;  8:45  am) 

BIUJNG  CODE  416»-18-M 


National  institutes  of  Health 

Forum  on  Cooperative  Researcti  and 
Development  Agreements;  Meeting 

Notice  is  hereby  given  that  the  Forum 
on  Cooperative  Research  and 
Development  Agreements:  Perspectives, 
Outlook,  and  Policy  Development, 
convened  as  an  ad  hoc  group  of 
consultants  to  the  Advisory  Committee 
to  the  Director,.  NTH,  will  meet  in  public 
session  on  July  21. 1994,  from  8:30  am 
to  8:00  p.m..  at  the  Bethesda  Holiday 
Inn.  Bethesda.  Maryland. 

The  purpose  of  the  Forum  is  to 
provide  recommendations  that  will  be 
used  in  NIH's  development  of  policy  on 
the  negotiation,  execution,  and 
implementation  of  Cooperative  Research 
and  Development  Agreements 
(CRADAs)  under  the  Federal 
Technology  Transfer  Act  of  1986.  Tire 
Forum  Panel  members  will  discuss 
several  issues  relating  to  CRADAs 
including  the  scope  of  the  research  plan, 
fair  access  to  collaborative  research 
opportunities,  and  the  "reasonable 
pricing"  clause.  Case  studies  will  be 
presented  to  illustrate  these  and  other 
issues  of  importance  to  CRADAs.  At  the 
conclusion  of  the  Forum,  the  Panel  will 
develop  and  transmit  its  report  to  the 
Advisory  Committee  to  the  Director. 
NIH.  for  review. 

Concerned  organizations  and 
individuals  aria  invited  to  present  their 
views  at  the  Forum  or  submit  writteti 
views  of  any  length  to  the  Panel  Please 
submit  requests  for  a  5-minute 
presentation  time,  or  written  views  to: 
Harold  Safferstein,  Technology  Transfer 
Branch,  National  Institute  of  Allergy 
and  Infectious  Diseases,  National 
Institutes  of  Health.  Building  31,  Room 
7A-32,  9000  Rockville  Pike,  Bethesda. 
MD  20892.  (301)  402-7123  (fax). 

Written  views  submitted  by  )uly  15 
will  be  distributed  to  the  Panel.  '  ' 

Comments  and  questions  related  lo  the 
propo.sed  Forum  may  also  be  addressed 
to  Dr.  Safferstein  at  (301)  496-2644 


Dated:  June  28. 1994. 
Ruth  L  Kirschstein, 

Deputy  Director,  NIH. 

IFR  Doc.  94-16526  Filed  7-7-94;  8:45  am) 

BILUNO  COOe  4t4O-0t-P 


National  Institute  of  Artttiitis  and 
Musculoskeletal  and  Skin  Diseases 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Board  for 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  on  July  25, 1994.  The  meeting 
will  be  held  at  the  Bethesda  Marriott, 
5151  Pooksflill  Road,  Bethesda,  MD      ' 
20814.  The  Board  will  meet  July  25, 
8:30  a.m.  to  approximately  3  p.m. 

The  meeting,  which  will  be  open  to 
the  public,  is  being  held  to  discuss  the 
Board's  activities  and  to  continue 
evaluation  of  the  National  effort  to 
combat  arthritis  and  musculoskeletal 
and  skin  diseases.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Geraldine  B.  Pollen, 
Executive  Director,  National  Advisory 
Board  for  Arthritis  and  Musculoskeletal 
and  Skin  Diseases.  1801  Rockville  Pike, 
suite  500,  Rockville,  Maryland  20852, 
(301)  496-0801. 

A  summary  of  the  meeting  and  roster 
of  the  membeft  may  be  obtained  by 
contacting  the  National  Advisory  Board 
for  Arthritis  and  Musculoskeletal  jand 
Skin  Diseases,  1801  Rockville  Pike, 
suite  500,  Rockville,  Maryland  20852, 
(301)  49fr-6045. 

Dated:  July  1,  1994. 
Susan  K.  Feldman, 
NIH  Committee  Management  Officer. 
IFR  Doc.  94-16527  Filed  7-7-94;  8:45  ami 
BILUNO  CODE  4t40-0«-M 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  comphance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  June  24, 
1994. 

(Call  PHS  Reports  Clearance  Officer 
on  202-690-7100  for  copies  of  request). 


Dated:  )une  28. 1994. 
Ruth  L.  Kirachstein, 

Deputy  Director.  NIH. 

(FR  Doc.  94-16526  Filed  7-7-94;  8:45  ami 
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Natiorurf  Institute  of  Artttrltis  and 
Musculosketetal  and  Skin  Diseases 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Board  for 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  on  July  25, 1994.  The  meeting 
will  be  held  at  the  Bethesda  Marriott, 
5151  Pnoksflill  Road,  Bethesda,  MD 
20814.  The  Board  will  meet  July  25, 
8:30  a.m.  to  approximately  3  p.m. 

The  meeting,  which  will  be  open  to 
the  public,  is  being  held  to  discuss  the 
Board's  activities  and  to  continue 
evaluation  of  the  National  effort  to 
combat  arthritis  and  musculoskeletal 
and  skin  diseases.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Geraldine  B.  Pollen, 
Executive  Director,  National  Advisory 
Board  for  Arthritis  and  Musculoskeletal 
and  Skin  Diseases,  1801  Rockville  Pike, 
suite  500,  Rockville,  Maryland  20852. 
(301)  496-0801. 

A  summary  of  the  meeting  and  roster 
of  the  membeft  may  be  obtained  by 
contacting  the  National  Advisory  Board 
for  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  1801  Rockville  Pike, 
suite  500,  Rockville,  Maryland  20852, 
(301)  49fr-6045. 

Dated:  July  1,  1994. 
Susan  K.  Feldman, 
NIH  Committee  Management  Officer. 
(FR  Doc.  94-16527  Filed  7-7-94;  8:45  am) 

BILUNO  COOe  4140-01-M 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  June  24, 
1994. 

(Call  PHS  Reports  Clearance  Officer 
on  202-690-7100  for  copies  of  request). 


1.  Registration  of  Producers  of  Ehiigs 
and  Listing  of  Drugs  in  Commercial 
Distribution— 0910-0045  (Revision)— 
This  revision  incorporates  the  Food  and 
Drug  Administration's  new  regulation, 
"Imprinting  of  Solid  Oral  Dosage  Form 
Drug  Products  for  Human  Use — Final 
Rule."  Informatipn  must  be  provided  to 
insure  agency  regulatory  action  and 
surveillance  of  drug  products. 
Information  is  also  used  to  publish  the 
NDC  Directory  which  is  used  by  the 
drug  industry,  third  party 
reimbursement  firms,  insurance 
companies,  and  other  government 
regulatory  agencies. 

Respondents:  Businesses  or  other  for- 
profit;  Small  Businesses  or 
organizations. 


Title 

Num- 
ber of 

re- 
spond- 
ents 

Number 
of  re- 
sponses 
per  re- 
spond- 
ent 

Average 

burden  per 

response 

21  CFR. 
207.25(c) 
Imprirt — 
Reporting. 

Currentty 
Approved 
Reporting. 

Currently 
Approved 
Record- 
keeping. 

1.500 

14,600 
14.500 

"12,04 

2.31 

N/A 

.06  hour. 

.50  hour. 
.039  hour. 

Estimated  Total  Annual  Burden: 
31.367  hours. 

2.  Portable  Self-Recording  Flow-Meter 
in  the  Investigation  of  Occupational 
Airways  Disorders— 0920-0279 
(Revision) — This  submission  is  for 
extension  of  current  approval  for  the 
National  Institute  of  Occupational 
Safety  and  Health  to  test  a  newly 
developed  portable  self-recording  flow 
meter  which  may  offer  important 
advantages  in  the  investigation  of 
occupational  asthma  and  acutely  toxic 
or  irritating  environments.  The  new 
device  offers  investigators  the  potential 
for  reducing  the  requirements  for 
recording  results  while  obtaining 
multiple,  acciuate  and  valid  lung 
function  measures  before,  during  and 
after  the  workshift. 

Respondents:  Individuals  or 
households. 


Title 

Num- 
ber of 

re- 

spond- 

erts 

Number 
of  re- 
sponses 
per  re- 
spond- 
ent 

Average 

burden  per 

re,sponse 

Phase  1-5  . 
Screener .... 

230 
275 

2 
1 

1.84  hours. 
.10  hour. 

Estimated  Total  Annual  Burden:  873 
hours. 

3.  Health  Education  Assistance  Loan 
(HEAL)  Program  Regulations— 42  CFR 
Part  60—0915-0108  (Revision)— These 
notification,  reporting  and 
recordkeeping  requirements  insure  that 
the  lenders,  holders  and  schools 
participating  in  the  HEAL  program 
follow  sound  management  procedures 
in  the  administration  of  federally- 
insured  student  loans. 

Respondents:  Individuals  or 
households;  Businesses  or  other  foi^ 
pfofit;  Non-profit  institutions. 


Title 

Nunv 
ber  of 

re- 
spond- 
ents 

Number 

of  re- 
sponses 
per  re- 
spond- 
ent 

Average 

burden  per 

response 

Reporting  ... 
Notification  . 
Record- 
keeping. 

351 

31,255 

351 

1.9 

13.8 

1.114 

2.5  hours. 
.25  hour. 
.19  hour. 

Estimated  Total  Annual  Burden: 
183.544  hour. 

4.  Evaluation  of  the  Ryan  White  Title 
IV  HIV  Demonstration  Program  for 
Children.  Adolescents,  and  Families — 
New — Information  needed  to  evaluate 
the  Ryan  White  Tide  IV  HIV 
Demonstration  Program  for  Children, 
Adolescents,  and  Families  will  be 
collected  from  project  staff  and  clients. 
Multiple  data  collection  mechanisms 
will  be  used,  including  self- 
administered  questionnaires  {all  36 
grantees),  site  visits  to  18  grantees,  and 
focus  groups  with  clients  at  ten  grantee 
sites. 

Respondents:  Individuals  or 
households;  Non-profit  institutions; 
Small  businesses  or  organizations. 


Title 

Num- 
ber of 

re- 
spond- 
ents 

Number 

of  re- 
sportses 
per  re- 
spond- 
ent 

Average 

tHjrden  per 

response 

Self-Study 

Guide. 
Site  Visits  .. 
Focus 

Groups. 

36 

180 

120 

1 

1 
1 

4  hours. 

3  hours. 
3  hours. 

Estimated  Total  Annual  Burden: 
1,044  hours. 

5.  Deferment  Request  Form  for  the 
National  Health  Service  Corps  and 
Native  Hawaiian  Health  Scholarship 
Programs — New — Scholars  fmrtidpating 
in  the  National  Health  Service  Corps  or 
Native  Hawaiian  Health  Scholarship 
Programs  who  wish  to  defer  their 
service  obligation  in  order  to  complete 
advanced  training  must  submit 


3^128 


xaining  program  to 
s  a  request  for 
form  and 


information  on  the 
the  Secretary.  This 
approval  of  the  deferment 
associated  requ 

Respondents:  Incftviduals  or 
households. 


TWe 


Deferment 
Request 
Form. 

Associated 
^k)tiftca- 
tion  Re- 
quire- 
ments. 


Nurrv- 
ber  of 

re- 
spond- 
ents 


200 


30 


identifying  training 


physician  assistant !,  nurses,  certified 


nurse  practitioners 


13.561;  Number  of 


Part  50  and  48  CFR 
New — ^The  purpose 


funded  research  is 


who  have  decision 


NPRM  appeared  in 


Federal  Register  /  Vol.  59,  No.  130  /  Friday,  July  8,  1994  /  Notices 


Federal  Register  /  ^ 


Number 
of  re- 
sponses 
per  re- 
spond- 
ent 


1 


Average 

burden  per 

response 


.5  tiour. 


1  hour. 


Estimated  Total  Annual  Burden:  130 
hours. 

6.  Evaluation  of  I  earning  Needs  in 
AETC  Service  Area  J — New — AIDS 
Education  and  Trai  ling  Centers 
(AETCs)  are  requin  d,  as  a  condition  of 
award,  to  conduct  in  assessment  of 
training  needs  in  their  service  areas 
every  three  years.  /  standardized 
protocol  has  been  c  eveloped  for 


needs  of  physicians. 


dentists,  and  dental 


hygienists.  Responi  ents:  Individuals  or 
households;  Numb  r  of  Respondents: 


Responses  per 


Respondent:  1;  Ave  rage  Burden  per 
Response:  .19  hour  Estimated  Annual 
Burden:  2,557  houi  5. 

7.  Responsibility  of  Applicants  for 
Promoting  Objectiv  ity  in  Research  for 
Which  PHS  Fundir  g  is  Sought:  42  CFR 


Part  309— NPRM— 
of  this  rule  is  to 


protect  the  objectiv  ty  with  which  PHS- 


I  ;onducted. 


Disclosure  of  finam  :ial  interests  related 
to  PHS-funded  resc  arch  by  personnel 


makip.g 


responsibilities  tha;  could  affect  the 
outcome  of  the  rese  arch  is  required.  The 


the  Federal  Register 


on  June  28, 1994  (\  ol.  59,  No.  123,  pp. 
33242-33251).  Res  )ondents: 
Individuals  or  hou:  eholds;  State  or  local 
governments;  Busii  lesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  orgar  izations;  Estimated 
Annual  Burden:  1  Aour. 

Written  commen  s  and 
recommendations  ( oncerning  the 
proposed  information  collections 
should  be  sent  wit!  in  30  days  of  this 
notice  directly  to  tl  e  0MB  Desk  Officer 
designated  below  a  t  the  following 
address:  Shannah  I  [oss.  Human 
Resources  and  Hou  sing  Branch,  New 


Executive  Office  Building,  room  10235, 
Washington,  DC  20503.    j 

Dated;  June  30, 1994. 
James  Scanlon, 
Director.  Division  of  Data  Policy.  Office  of 
Health  Planning  and  Evaluation. 
[FR  Doc.  94-16486  Filed  7-7-94;  8:45  ami 

BILLING  CODE  416»-17-M 


National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  (NIH)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority -for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975.  as 
amended  most  recently  at  59  FR  30366- 
7,  June  13, 1994,  is  amended  to  reflect 
the  reorganization  of  the  Office  of 
Management  (HNA9),  Office  of  the 
Director,  NIH  (HNA).  The  reorganization 
consists  of  the  following:  (1)  Revise  the 
functional  statement  for  the  Office  of 
Administration  (OA)  (HNA92).  Office  of 
Management  (OM)  (HNA9);  (2)  transfer 
the  Division  of  Financial  Management 
(HNA923)  from  the  OA  to  the  OM  and 
retitle  it  as  the  Office  of  Financial 
Management  and  change  its  Standard 
Administrative  Code  (SAC)  to  (HNA96); 
(3)  transfer  the  Office  of  Human 
Resource  Management  {HNA926)  from 
the  OA  to  the  OM  and  change  its  SAC 
to  (HNA97);  (4)  transfer  the  Office  of 
Information  Resources  Management 
(HNA94)  from  the  OM  to  the  OA  and 
change  its  SAC  to  (HNA928);  and  (5) 
transfer  the  Office  of  Management 
Assessment  (HNA95)  from  the  OM  to 
the  OA  and  change  its  SAC  to 
(HNA929). 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows: 

1.  Under  the  heading  Office  of 
Management  (HNA9).  delete  the 
functional  statement  for  the  Office  of 
Administration  (HNA92)  in  its  entirety 
and  substitute  the  following:  (1)  Advises 
the  NIH  Director  and  staff  on  NIH 
administration  and  management;  (2) 
provides  leadership  and  direction  to 
NIH  components  on  administrative 
management;  and  (3)  develops/ 
implements  policies  and  provides 
oversight  in  the  areas  of  information 
resources  management,  management 
assessment,  grant  administration  and 
contract  management,  procurement,  and 
logistics. 

2.  After  the  heading  Office  of 
Management  Assessment  (HNA95), 
insert  the  following: 

Office  of  Financial  Management 
(HNA96).  (1)  Advises  the  NIH  Director 
and  staff  and  provides  leadership  and 


direction  for  NIH  financial  management 
activities;  (2)  develops  policies  and 
instructions  for  budget  preparation  and 
presentation;  (3)  administers  allocation 
of  funds  and  manages  a  system  of  fund 
and  budgetary  controls;  (4)  provides  an 
NIH  staffing  resource  control  system 
designed  to  allocate  resources;  (5) 
provides,  develops,  and  maintains  an 
NIH  Management  Account  Structure;  (6) 
directs  planning  and  implementation  of 
NIH  fiscal  systems  and  procedures  and 
provides  accounting  services  to  all  NIH 
components;  and  (7)  peu-ticipates  in  the 
development  of  policies  and  procedures 
pertaining  to  grants  and  contracts. 

0//ice  of  the  Director  (HNA961).  (1) 
Advises  the  NIH  Director  and  staff  on 
financial  management  activities, 
including  budget,  accounting,  and  the 
cost  advisory  aspects  oFgrants  and 
contracts  administration;  and  (2)  plans 
and  directs  the  activities  of  the  Office. 

Off  ice  of  Human  Resource 
Management  (HNA97).  (1)  Advises  the 
NIH  Director  and  staff  on  human 
resource  management;  (2)  directs  central 
human  resource  management  services; 
(3)  provides  NIH  leadership  and 
planning  on  human  resource  program 
development,  salary  administration, 
upward  mobility,  and  other  functions; 
and  (4)  conducts  studies  and  makes 
recommendations  to  senior  NIH  and 
PHS  management  for  new  or  redirected 
human  resource  efforts  and  policies,  as 
appropriate. 

Office  of  the  Director  (HNA971).  (1) 
Advises  the  NIH  Director  and  staff  on  all 
matters  pertaining  to  human  resource 
management;  and  (2)  plans  and  directs 
the  activities  of  the  Office. 

3.  Under  the  headings  Office  of 
Information  Resources  Management 
(HNA94)  and  the  Office  of  Management 
Assessment  JHNA95),  delete  the  titles 
and  functional  statements  in  their 
entirety. 

Dated:  June  21, 1994.  - 

Harold  Varmus,  M.D., 

Director.  NIH. 

[FR  Doc.  94-16528  Filed  7-7-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-©4-1917;  FR-3350-f4-011 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
,HUD  for  suitability  for  possible  use  to- 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  Barbara  Richards,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speedi-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-6^e  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Sections  2905  and 
2906  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
P.L.  103-160  (Pryor  Act  Amendment) 
and  with  56  FR  23789  (May  24,  1991) 
and  section  501  of  the  Stewart  B. 
McKiimey  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitabihty  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  April  21. 
1993  Court  Order  in  National  Coalition 
for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C). 

These  properties  reviewed  arei  listed 
as  suitable/available  and  unsuitable.  In 
accordance  with  the  Pryor  Act 
Amendment  the  suitable  properties  will 
be  made  available  for  use  to  assist  the 
homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Please  be 
advised,  in  accordance  with  the 


OEPARTMEffT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

Pocket  No.  N-©*-1917;  FR-335a-N-«1J 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
,HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  Barbara  Richards,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speedi-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Sections  2905  and 
2906  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
P.L.  103-160  (Pryor  Act  Amendment) 
and  with  56  FR  23789  (May  24,  1991) 
and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  April  21. 
1993  Court  Order  in  National  Coalition 
for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C). 

These  properties  reviewed  are  listed 
as  suitable/available  and  unsuitable.  In 
accordance  with  the  Pryor  Act 
Amendment  the  suitable  properties  will 
be  made  available  for  use  to  assist  the 
homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Please  be 
advised,  in  accordance  with  the 
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provisions  of  the  Pryor  Act  Anoendmen^ 
that  if  no  expressions  of  interest  or 
applications  are  received  by  the 
Department  of  Health  and  Human 
Services  (HHS)  during  the  60-day 
period,  these  properties  will  no  longer 
be  available  for  use  to  assist  the 
homeless.  In  the  case  of  buildings  and 
properties  for  which  no  such  notice  is 
received,  these  buildings  and  propverties 
shall  be  available  only  for  the  purpose 
of  permitting  a  redevelopment  authority 
to  express  in  writing  an  interest  in  the 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  be 
available  for  a  submission  by  such 
redevelopment  authority  exclusively  for 
one  year.  Buildings  and  properties 
available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  of  buildings  or 
properties  within  the  applicable  time 
period  such  buildings  and  properties 
shall  then  be  republished  as  properties 
available  for  use  to  assist  the  homeless 
pursuant  to  Section  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act. 

Homeless  assistance  providers 
.  interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Judy  Breitman, 
Division  of  Health  Facilities  Planning, 
U.S.  Public  Health  Service,  HHS,  room 
17A-10,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

Properties  Hsted  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  uosuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Barbara  Richards  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 


Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane.  Deputy  Division  Director,  Depl.  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street.  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  (This  is  not  a  toll- 
free  number). 

Dated:  July  1,1994. 
Jacquie  M .  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Pro-am 
Federal  Register  Report  for  07/08/94 

Suitable/Available  Properties 

Buildings  (by  State) 

California 

1 7  Housing  Facilities 
Mare  Island  Naval  Shipyard 
Vallejo  Co:  Solano  CA  94592-5100 
Landholding  Agehcy:  Navy  Base  Gose 
Property  Number:  789420130 
Status:  Pryor  Amendment 
Base  closure:  Number  of  Units:  17 
Comment:  3.000-121.716  sq.  ft..  1-3  stories, 
incl.  duplex  w/two  apts.,  barracks,  &  otl>er 
housing  types,  may  be  subiect  to  the 
Tidelands  Trust,  scheduled  to  be  vacated 
4-96. 

24  Comm.  Support  Facilities 
Mare  island  Naval  Shipyard 
Vallejo  Co:  Solano  CA  94592-5100 
Landholding  Agency:  Navy  Base  Dose 
Property  Number  789420131 
Status:  Pryor  Amendment 
Base  closure:  Number  of  Units:  24 
Comment:  128-34,856  sq.  ft..  1-2  stories, 
incl.  day  care  centers,  stores,  chapels,  fire 
stations,  etc.,  may  be  subject  to  the 
Tidelands  Trust,  scheduled  to  be  vacated 
4-06. 

94  Admin.  Support  Facilities 

Marti  Island  Naval  Shipyard 

Vallejo  Co  Solano  CA  94592-5100 

Landf!",iding  Agency:  Navy  Base  Gose 

Property  Number  789420132 

Status:  Prj'or  Amendmeaf 

Bast'  riosure:  Number  of  Units;  94 

(x)mm<.int:  48-164.914  sq.  ft..  1-5  stories, 
pies^iice  of  asbestos,  some  need  rehab., 
ma\  be  subject  to  the  Tidelands  Trust, 
scheduled  to  be  vacated  4-96. 

27  Trjiiiing  Facilities 

Maif  Island  .Naval  Shipyard 

Vallfjo  Co:  Solano  CA  94592-5100 

Landholding  Agency:  Navy  Base  Close 

Pr()|>erty  Number  789420133 

S<r'.tiis:  Prj'or  Amendment 

Base  closure:  Number  of  Units:  27 

Comment:  400-126.852  sq.  ft.,  1-5  storiess 
ir.cl.  2  trailers  &  4  school  bldgs.,  some  need 
TXihsh..  may  be  subject  lo  the  Tidelands 
Trust,  scheduled  to  be  vacated  A-9b. 

2  Medical  Facilities 

Mare  Island  Naval  Shipyard 

Vallijjo  Co:  Solano  CA  94592-5100 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789420134 


35130 


Status:  Pryor  AmerKhient 
Base  closure:  Number 
Comment:!,  572  & 

incl.  a  first  aid  station 

be  subject  to  the 

scheduled  to  be  vacated 


of  Units:  2 

.727  sq.  ft.,  1-2  stories, 
&  a  dispensary,  may 
Ttdelands  Trust, 
4-96. 


ISi 


15  Recreational  Faci 

Mare  Island  Naval 

VallejoCo:  Solano 

Landholding  Agency 

Property  Number: 

Status:  Pryor  AmenAnent 

Base  closure:  Number 

Comment:  144-89. 
includes  gym,  racket 
stables,  may  be  su 
Trust,  scheduled 


ities 
ipyard 
94592-5100 
Navy  Base  Close 
7$9420135 


It) 


;Fa: 


iC\ 


3  Vehicle  Parking 
Mare  Island  Naval  S 
Vallejo  Co:  Solano 
Landholding  Agency 
Property  Number: 
Status:  Pryor  AmenAnent 
Base  closure:  Numb<  r 
Comment:  543-3.06( 
3  garages,  may  be 
Trust,  scheduled  tfc 


ilities 
pyard 

94592-5100 
Navy  Base  Close 
7$9420136 


Si 


>c\ 


1 1  Guard  Houses 
Mare  Island  Naval 
Vallejo  Co:  Solano 
Landholding  Agencj 
Property  Numb«r  7(  94201 
Status:  Pryor  Amenc  ment 
Base  closure:  Number 
Comment:  46-77  sq 

rehab.,  may  be  su 

Trust,  scheduled 


tjC' 


t) 


ISi 


38  Maintenance  Fac  1 
Mare  island  Naval 
Vallejo  Co:  Solano 
Landholding  Agenc) 
Property  Number; 
Status:  Pryor  AmenAnent 
Base  closure:  Numb^ 
Comment:  120-436, 
some  need  rehab, 
may  be  subject  to 
scheduled  to  be  v 


ISi 

.c\ 


p  lants, 


7  Utility  Support  Fai 
Mare  Island  Naval 
Vallejo  Co:  Solano 
Landholding  Agency 
Property  Number; 
Status:  Pryor  AmenAnent 
Base  closure:  Number 
Comment:  81-2.890 

includes  heating 

substations,  may 

Tidelands  Trust,  s 

4-96. 
239  Storage  Facilitie  i 
Mare  Island  Naval 
VallejoCo:  Solano 
Landholding  Agenc] 
Property  Number 
Status:  Pryor  Amen(Jment 
Base  closure:  Nu 
Comment;  84-263 

some  need  rehab. 

shelters,  undergrofind 

asbestos,  may  be 

Trust,  vacated  4-' 
17  Industrial  Faciliti 
Mare  Island  Naval 
Vallejo  Co:  Solano 


Si 


>C\ 


imb<r 


i,0;  2 


!  S  i 

-9  J 


ISi 


.C\ 
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of  Units:  15 

i  sq.  ft.,  1-2  stories. 

ball  court,  dugouts,  & 
ect  to  the  Tidelands 
be  vacated  4-96. 


of  Units:  3 

sq.  ft.,  1  story,  includes 
ubject  to  the  Tidelands 
be  vacated  4-96. 


ipvard 

94592-5100 
:  Navy  Base  Close 
37 


of  Units:  11 
ft.,  1  stor>',  some  need 
ct  to  the  Tidelands 
be  vacated  4-96. 


ities 
ipyard 
94592-5100 
Navy  Base  Close 
7^9420138 


of  Units:  38 
;  28  sq.  ft.,  1-6  stories, 
presence  of  asbestos, 
I  he  Tidelands  Trust, 
i  cated  4-96. 


iljties 
ipyard 
94592-5100 
Navv  Base  Close 
789420139 


of  Units:  7 
>q.  ft..  1-2  stories, 
pumphouses, 

subject  to  the 
heduled  to  be  vacated 


ipyard 

94592-5100 
:  Nav7  Base  Close 
7^9420140 


of  Units:  239 
sq.  ft.,  1-4  stories, 
incl.  warehouses,  bomb 
bunkers,  presence  of 
bject  to  the  Tidelands 


i?s 


pvard 
94592-5100 


Landholding  Agency;  Navy  Base  Close 
Property  Number:  789420141 
Status:  Pryor  Amendment 
Base  closure        Number  of  Units:  17 
Comment:  248-149,680  sq.  ft,  1-3  stories, 
some  need  rehab.,  presence  of  asbestos, 
may  be  subject  to  the  Tidelands  Trust, 
scheduled  to  be  vacated  4-96. 
Bldg.  1301 

Mare  Island  Naval  Shipyard 
Vallejo  Co:  Solano  CA  94592-5100 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420142 
Status:  Pryor  Amendment 
Base  closure       Number  of  Units:  1 
Comment;  207  sq.  ft.,  1  story,  bridge 
operation  house,  may  be  subject  to  the 
Tidelands  Trust,  scheduled  to  be  vacated 
4-96. 

Bldg.  99A 

Mare  Island  Naval  Shipyard 

Vallejo  Co:  Solano  CA  94592-5100 

Landholding  Agency:  Navy  Base  Close 

Property  Number.  789420143 

Status:  Pryor  Amendment 

Base  closure        Number  of  Units:  1 

Comment:  4,352  sq.  ft.,  2  stories,  needs 

rehab.,  may  be  subject  to  the  Tidelands 

Trust,  scheduled  to  be  vacated  4-96. 
Bldg.  146 

Mare  Island  Naval  Shipyard 
Vallejo  Co;  Solano  CA  94592-5100 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420144 
Status:  FYyor  Amendment 
Base  closure        Number  of  Units:  1 
Comment:  4,000  sq.  ft.,  1  story,  breathing  air 

stations,  may  be  subject  to  the  Tidelands 

Trust,  scheduled  to  be  vacated  4-96. 
Bldg.  237A 

Mare  Island  Naval  Shipyard 
Vallejo  Co:  Solano  CA  94592-5100 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420145 
Status:  Pryor  Amendment 
Base  closure        Number  of  Units:  1 
Comment;  25.915  sq.  ft.,  1  story,  may  be 

subject  to  the  Tidelands  Trust,  scheduled 

to  be  vacated  4-96.        i 
Bldg.  A-292 

Mare  Island  Naval  Shipyard 
Vallejo  Co:  Solano  CA  94592-5100 
Landholding  Agency:  Navy  Base. Close 
Property  Number  789420146 
Status:  Pryor  Amendment 
Base  closure        Number  of  Units:  1 
Comment:  70  sq.  ft.,  1  story,  needs  rehab., 

may  be  subject  to  the  Tidelands  Trust, 

scheduled  to  be  vacated  4-96. 
Bldg.  Sll-04 

Mare  Island  Naval  Shipyard 
Vallejo  Co:  Solano  CA  94592-5100 
Landholding  Agency;  Navy  Base  Close 
Property  Number:  789420147 
Status:  Pryor  Amendment 
Base  closure        Number  of  Units:  1 
Comment:  2,148  sq.  ft.,  1  story,  includes 

bomb/air  raid  shelter,  may  be  subject  to  the 

Tidelands  Trust,  scheduled  to  be  vacated 

4-96. 

2  Housing  Facilities  ' 

Naval  Station  Treasure  Island 

Croaker  Court  Co:  San  Francisco  CA  941 30 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789420164 


Status:  Pryor  Amendment  ^  - 

Base  closure        Number  of  Units:  2 
Comment:  4695  sq.  ft.  each,  2-story, 
scheduled  to  be  vacated  9-97. 

2  Housing  Facilities 

Naval  Station  Treasure  Island 

Halibut  Court  Co:  San  Francisco  CA  94130 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420165 

Status:  Pryor  Amendment 

Base  closure        Number  of  Units:  2 

Comment:  4695  sq.  ft.  each,  2-story, 

scheduled  to  be  vacated  9-97. 
10  Housing  Facilities 
Naval  Station  Treasure  Island' 
Chinook  Court  Co:  San  Francisco  CA  94130- 
Landholding  Agency:  Navy  Base  Close  . 
Property  Number  789420166 
Status:  Pryor  Amendment 
Base  closure        Numberof  Units:  10 
Comment;  2822-4695  sq.  ft.,  2-story, 

scheduled  to  be  vacated  9-97. 

4  Housing  Facilities 

Naval  Station  Treasure  Island 
Westside  Drive  Co:  San  Francisco  CA  94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420167 
Status:  Pryor  Amendment 
Base  closure        Number  of  Units:  4 
Comment:  3468-5202  sq.  ft.,  2-story, 
scheduled  to  be  vacated  9-97. 

5  Housing  Facilities 

Naval  Station  Treasure  Island  -     ■ 

Mariner  Drive  Co:  San  Francisco  CA  94130- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420168 

Status:  Pryor  Amendment 

Base  closure        Nurnberof  Units:  5 

Comment;  4620  sq.  ft.,  2-story,  scheduled  to 

be  vacated  9-97. 
7  Housing  Facilities 
Naval  Station  Treasure  Island 
Bayside  Drive  Co:  San  Francisco  CA  94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420169 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  7 
Comment:  4620-5940  sq.  ft.,  2-story, 

scheduled  to  be  vacated  9/97. 
7  Housing  Facilities 
Naval  Station  Treasure  Island 
Exposition  Drive  Co:  San  Francisco  CA 

94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420170 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  7 
Comment:  4620-5940  sq.  ft.,  2-story, 

scheduled  to  be  vacated  9/97. 
18  Housing  Facilities 
Naval  Station  Treasure  Island 
North  Point  Drive  Co:  San  Francisco  CA 

94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420171 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units;  18 
Comment:  4352-5940  sq.  ft..  2-story, 

scheduled  to  be  vacated  9/97. 

10  Housing  Facilities 

Naval  Station  Treasure  Island 

Verba  Buena  Road  Co:  San  Francisco  CA 

94130- 
Landholding  Agency;  Nav7  Base  Close 
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Property  Number  789420172 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  10 

Comment:  1597-15504  sq.  ft,  1  to  2  story, 

scheduled  to  be  vacated  9/97. 
4  Housing  Facilities 
Naval  Station  Treasure  Island 
"NimiU  Drive  Co:  San  Francisco  CA  94130- 
Landholding  Agency;  Navy  Base  Close 
Property  Number  789420173 
Status;  Pryor  Amendment 
Base  closiure  Number  of  Units;  4 
Comment:  3797-5952  sq.  ft,  2  to  3  story, 

scheduled  to  be  vacated  9/97. 

6  Housing  Facilities 

Naval  Station  Treasure  Island 

Forest  Road  Co:  San  Francisco  CA  94130- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420174 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  6 

Comment:  2244-2783  sq.  ft.,  1-story, 

scheduled  to  be  vacated  9/97. 
9  Housing  Facilities 
Naval  Station  Treasure  Island 
13th  Street  Co:  San  Francisco  CA  94130- 
Landholding  Agency;  Navy  Base  Close 
Property  Number  789420175 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  9 
Comment:  2496-5510  sq.  ft.,  2-story, 

scheduled  to  be  vacated  9/97. 
2  Housing  Facilities 
Naval  Station  Treasure  Island 
Hillcrest  Road  Co;  San  Francisco  CA  94130- 
Landhoiding  Agency;  Navy  Base  Close 
Property  Number  789120176 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  1133-1502  sq.  ft.,  2  to  3  story, 

scheduled  to  be  vacated  9/97. 
4  Housing  Facilities 
Naval  Station  Treasure  Island 
Macalla  Road  Co;  San  Francisco  CA  94130- 
Landholding  Agency;  Navy  Base  Close 
Property  Number  789420177 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  4 
Comment:  119&-12083  sq.  ft.,  1  to  3  story, 

scheduled  to  be  vacated  9/97.  . 

7  Housing  Facilities 

Naval  Station  Treasure  Island 

Whitting  Way  Co:  San  Francisco  CA  94130- 

Landhoiding  Agency:  Navy  Base  Close 

Property  Number  789420178 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units;  7 

Comment:  1126-3393  sq.  ft.,  2  to  3  story, 

scheduled  to  be  vacated  9/97. 
36  Housing  Facilities 
Naval  Station  Treasure  Island 
Gateview  Avenue  Co:  San  Francisco  CA 

94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420179  - 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  36 
Comment:  2496-5940  sq.  ft..  2-stor\'. 

scheduled  to  be  vacated  9/97. 
7  Detached  Garages 
Naval  Station  Treasure  Island  Co;  San 

Francisco  CA  94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420130 


Property  Number:  789420172 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  10 
Conunent:  1597-15504  sq.  ft,  1  to  2  story, 
scheduled  to  be  vacated  9/97. 
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4  Housing  Facilities 
Naval  Station  Treasure  Island 
TJimitz  Drive  Co:  San  Francisco  CA  94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420173 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  4 
Comment:  3797-5952  sq.  ft,  2  to  3  story, 
scheduled  to  be  vacated  9/97. 

6  Housing  Facilities 

Naval  Station  Treasure  Island 

Forest  Road  Go:  San  Francisco  CA  94130- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420174 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  6 

Comment:  2244-2783  sq.  ft.,  1 -story, 

scheduled  to  be  vacated  9/97^ 
9  Housing  Facilities 
Naval  Station  Treasure  Island 
13th  Street  Co:  San  Francisco  CA  94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420175 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  9 
Comment:  2496-5510  sq.  ft.,  2-story, 

scheduled  to  be  vacated  9/97. 
2  Housing  Facilities 
Naval  Station  Treasure  Island 
Hillcrest  Road  Co:  San  Francisco  CA  94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789120176 
Status:  Pryor  Amendment 
Base  closure  Nimiber  of  Units:  2 
Comment:  1133-1502  sq.  ft.,  2  to  3  story, 

scheduled  to  be  vacated  9/97. 
4  Housing  Facilities 
Naval  Station  Treasure  Island 
Macalla  Road  Co:  San  Francisco  CA  94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420177 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  4 
Comment:  1199-12083  sq.  ft.,  1  to  3  story, 

scheduled  to  be  vacated  9/97.  . 

7  Housing  Facilities 

Naval  Station  Treasure  Island 

Whitting  Way  Co:  San  Francisco  CA  94130- 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789420178 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  7 

Comment:  1126-3393  sq.  ft.,  2  to  3  story, 

scheduled  to  be  vacated  9/97. 
36  Housing  Facilities 
Naval  Station  Treasure  Island 
Gateview  Avenue  Co:  San  Francisco  CA 

94130- 
Landhclding  Agency:  Navy  Base  Close 
Property  Number:  789420179 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  36 
Comment:  2496-5940  sq.  ft.,  2-stor>', 

scheduled  to  be  vacated  9/97. 
7  Detached  Garages 
Naval  Station  Treasure  Island  Co:  San 

Francisco  CA  94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420180 


Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  7 
Comment:  300-6482  sq.  ft.,  1  to  2  story 

garages,  scheduled  to  be  vacated  9/97. 
88  Detached  Carports 
Naval  Station  Treasure  Island  Co:  San 

Francisco  C A  94 130- 
Landholding  Agency;  Naval  Base  Close 
Property  Number  789420181 
Status:  Pryor  Amendment 
Base  closure  Nim:iber  of  Units:  88 
Comment:  231—1260  sq.  ft.,  scheduled -to  be 

vacated  9/97. 

15  Pers.  Support/Svc.  Facs. 

Naval  Station  Treasure  Island  Co:  San 
Francisco  CA  94130- 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789420182 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  15   . 

Comment:  various  sq.  ft.,  includes  stores, 
chapel,  laundry,  day  care,  fire  &  police 
stations,  possible  asbestos  &  lead  base 
paint,  scheduled  to  be  vacated  9/97. 

10  Recreation  Facilities 

Naval  Station  Treasi^e  Island  Co:  San 
Francisco  CA  94130- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420183 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  10 

Comment:  various  sq.  ft..  Includes  clubs, 
gym,  theater,  rec  center,  hobby  shops, 
possible  asbestos  &  lead  base  paint, 
scheduled  to  be  vacated  9/97. 

26  Training  Facilities 

Naval  Station  Treasure  Island  Co:  San 
Francisco  CA  94130- 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789420184 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  26 

Comment:  various  sq.  ft.,  some  need  repair, 
includes  training  centers,  schools,  educ.  & 
instr.  bldgs.,  possible  asbestos  &  lead  base 
paint,  scheduled  to  be  vacated  9/97. 

15  Administrative  Facilities 

Naval  Station  Treasure  Island  Co:  San 
Francisco  CA  94130- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420185 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  15 

Comment:  512-149799  sq.  ft.,  includes 
admin/ofc  bldgs.  &  museum,  possible 
asbestos  &  lead  base  paint,  scheduled  to  be 
vacated  9/97. 

2  Communication  Facilities 

Naval  Station  Treasure  Island  Co:  San 

Francisco  CA  941 30- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420186 
Status:  Pr>'or  Amendment 
Base  closure  Number  of  Units:  2 
Comment:  12886  sq.  ft.  communication 

center  &  signal  tower,  possible  asbestos  & 

lead  base  paint,  scheduled  to  be  vacated  9/ 

97. 

2  Medical  Facilities 

Naval  Station  Treasure  Island  Co:  San 

Francisco  CA  94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420187 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 


Comment;  73037  sq.  tt..  former  dispensary 
dental  bldg.,  needs  repair.  2880  sq.  ft. 
dental  clinic,  possible  asbestos  &  lead  base 
paint,  scheduled  to  be  vacated  9/97 

27  Storage/Support  Facilities 

Naval  Station  Treasure  Island  Co:  San 
Francisco  CA  94 130- 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420188 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  27 

Comment:  various  sq  ft.,  includes 
warehouses,  storage  bldgs  k  sheds, 
possible  asbestos  &  lead  base  paint, 
scheduled  to  be  vacated  9/97. 

11  Maintenance/Ind.  Facilities 
Naval  Station  Treasure  Island  Co:  San 

Francisco  CA  941 30- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420189 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 1 
Comment;  various  sq.  ft.,  includes  repair 

shops,  maintenance  bldgs.,  possible 

asbestos  &  lead  base  paint,  scheduled  to  be 

vacated  9/97. 

17  Utility  Support  Facilities 

Naval  Station  Treasure  Island  Co:  San 

Francisco  CA  94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420190 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units:  17 
Comment:  various  sq.  ft.,  includes  water 

treatment,  elec.  dlst  &  heating  bldgs., 

scheduled  to  be  vacated  9/97. 

Land  (by  State) 
California 

Rifle  Ranges— M-135.  M-136 

Mare  Island  Naval  Shipyard 

Vallejo  Co;  Solano  CA  94592-5100 

Location:  Quad  E— 4 

Landholding  Agency;  Navy  Base  Close 

Property  Number  789420148 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  2 

Comment:  20,000  sq.  ft.  &  9  acres,  includes 
2  rifle  ranges,  may  be  subject  to  the 
Tidelands  Trust,  scheduled  to  be  vacated 
4/96. 

1 7  Recreation  Areas 

Mare  Island  Naval  Shipyard 

Vallejo  Co:  Solano  CA  94592-5100 

Location:  Quads  C-2,  C-3,  E-3,  F-2, 1-2,  K- 

1.&K-2 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420149 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  1 7 
Comment:  Incl.  tennis  &  basketball  courts, 
football  &  baseball  fields,  playgrounds  & 
picnic  areas,  54  acre  golf  course,  &  a  pool, 
may  be  subject  to  Tidelands  Trust,  to  be 
vacated  4-96. 

3  Parking  .^reas 
Mare  Island  Naval  Shipyard 
Vallejo  Co:  Solano  CA  94592-5100 
Location;  Quads  H-1,  K-1,  &  K-2 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420150 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  3 
Comment:  169,000-303.400  sq.  ft.,  paved 
parking  lots,  may  be  subject  to  the 
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Tidelands  Trust, 
4-96. 


S4  heduled  to  be  vacated 


Storage  Area 

Mare  Island  Naval  Sliipyard 

Vallejo  Co:  Solano  CA 

Location:  Quad  H-3 

Landholding  Agency 

Property  Number  78  M20151 

Status:  Pryor  Amend  nent 

Base  closure  Number 

Comment;  90,000  sq 
be  subject  to  the  Tildeland 
scheduled  to  be  va<  :ated 


2  Vacant  Areas 
Mare  Island  Naval  Sljipyard 
Vallejo  Co:  Solano 
Location:  Quads  H-1 
Landholding  Agency 
Property  Number:  7864201 
Status:  Pryor  Amend  nent 
Base  closure  Number 
Comment:  3.2  &  6.5 

the  Tidelands  Tru4 

vacated  4-96. 

Recreational  Land 
Mare  Island  Naval  SHipyard 
Vallejo  Co:  Solano  CA 
Location:  Quad  C-2 
Landholding  Agency 
Property  Number  786420153 
Status:  Pryor  Amend]  nent 
Base  closure  Number 
Comment:  4  acres,  in  :ludes 

with  2  dugouts,  ma  y 

Tidelands  Trust,  sqded 

4-96. 
4  Recreation  Groundi 
Naval  Station  Treasu  e  Island  Co;  San 

Francisco  CA  9413P- 
Location;  TI-86.  TI-: 
Landholding  Agency 
Property  Number  78  M20191 
Status:  Pryor  Amendi  nent 
Base  closure  Number  of  Units:  4 
Comment:  scheduled  to  be  vacated  9/97 

Unsuitable  Propertie  t 

Buildings  (by  State) 

California 

Latrines 

Mare  Island  Naval  SHipyard 
Vallejo  Co:  Solano  cA 
Location:  BIdgs.  77A, 
849,  858.  879.  888. 
Landholding  Agency 
Prof>erty  Number:  7 
Status:  Pryor  Amendiient 
Base  closure  Numbeijof  Units:  1 2 
Reason:  Other 
Comment:  Detached  htrines. 


Bldgs.  547,  878 
Mare  Island  Nava!  Sl^pyard 
Vallejo  Co:  Solano  cA 
Landholding  Agency 
Property  Number:  78*4201 
Status:  Pryor  Amendj  nent 
Base  closure  Numberjof 
Reason:  Other 
Comment;  Sewer 


puiip 


BIdg.  650 
Mare  Island  Naval  Shipyard 
Vallejo  Co;  Solano  cA 
Landholding  Agency 
Property  Number  78^420156 
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94592-5100 
Navv  Base  Close 


of  Units:  1 

ft.,  concrete  pad.  may 
s  Trust. 
4-96. 


94592-5100 

Navy  Base  Close 
52 


of  Units:  2 
ajcres,  may  be  subject  to 
scheduled  to  be 


94592-5100 
Navy  Base  Qose 


of  UniU:  1 

baseball  field 
be  subject  to  the 
uled  to  be  vacated 


451.  Tl-288,  Tl-289 
Navy  Base  Gose 


94592-5100 
138.  261,390A.624, 
1025. 1325.  A-194 
Navy  Base  Close 

20154 


8f4 


94592-5100 
Navy  Base  Close 
55 


UniU:  2 
houses. 


94592-5100 
Navy  Base  Close 


Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Extensive  deterioration. 
Bldg.  869  I 

Mare  Island  Naval  Shipyard 
Vallejo  Co:  Solano  CA  94592-5100 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420157 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Other 

Comment:  Sewage  treatment  tank, 
Bldg.  919  .  I 

Mare  Island  Naval  Shipyard 
Vallejo  Co:  Solano  CA  94592-5100 
Landholding  Agency:  Navy  Base  Close 
Property  Number;  789420158 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Other 
Comment:  Garbage  cooker. 
Bldg.  1274 

Mare  Island  Naval  Shipyard 
Vallejo  Co:  Solano  CA  94592-5100 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420159 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Extensive  deterioration. 
Bldg.  1276 

Mare  Island  Naval  Shipvard 
Vallejo  Co:  Solano  CA  94592-5100 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420160 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason;  Extensive  deterioration. 
Bldg.  1332  I 

Mare  Island  Naval  Shipyard   ' 
Vallejo  Co:  Solano  CA  94592-5100 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420161 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Extensive  deterioration. 
15  Sewage  Pumping  Facilities 
Naval  Station  Treasure  Island  Co:  San 

Francisco  CA  94130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420192 
Status:  Pryor  Amendment  I 

Base  closure  Number  of  Units:  l5 
Reason:  Other 

Comment;  Sewage  Pumping  Stations. 
Bldg.  277YBI 
Naval  Station  Treasure  Island  Co:  San 

Francisco  CA  94 130- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420193 
Status;  Prj'or  Amendment 
Base  closure  Number  of  Units:  1 
Reason;  Other 

Comment:  Detached  latrines.  :    | 
Bldg.  480TI  '    ' 

Naval  Station  Treasure  Island  Co:  San 

Francisco  CA  941 30- 
Landholding  Agency:  Navy  Base  Close 
Property  Number  789420194      i 
Status:  Pryor  Amendment         I 
Base  closure  Number  of  Units:  1 
Reason:  Other 

Comment:  Detached  latrines,     j   1 
10  Recreation  Facilities 
Naval  Station  Treasure  Island  Co:  San 

Francisco  CA  94130- 


Location:  »P2T1,  P23TI,  P12TI,  273TI,  397T1, 
398TI,  407TI,  478TI.  485TI.  492TI 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420195 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  10 

Reason:  Extensive  deterioration. 

10  Bldgs. 

Naval  Station  Treasure  Island  Co:  San 
Francisco  CA  94130- 

Location:  ffPlTI.  P21T1. 195TI,  358TI.  379TI. 
383TI,  459T1,  460T1,  482TI,  493T1 

Landholding  Agency:  Navy  Base  Close 

Property  Number  789420196 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  10 

Reason:  Extensive  deterioration 

Land  (by  State) 

California 

Landfill 

Mare  Island  Naval  Shipyard 

Vallejo  Co:  Solano  CA  94592-5100 

Location;  Quad  J-1 

Landholding  Agency:  Navy  Base  Close  - 

Property  Number  789420162 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  1 

Reason:  Other 

Comment:  Garbage  dump. 

Land—A-0 

Mare  Island  Naval  Shipyard 

Vallejo  Co;  Solano  CA  94592-5100 

Location:  Quad  A-1 

Landholding  Agency:  Navy  Base  Close  ' 

Property  Number  789420163 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  1 

Reason:  Other 

Comment:  Cemetery. 

jFR  Doc.  94-16537  Filed  7-7-94;  8:45  am) 
BILUNG  CODE  421Q-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Earth  Observing  System  (EOS)  Land 
Processes  Distributed  Active  Archive 
Center  (DAAC)  Science  Advisory 
Panel;  Renewal 

This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-^63).  5  U.S.C.  App.  (1988). 
Following  consultation  with  the  General 
Services  Administration,  notice  is 
hereby  given  that  the  Secretary  of  the 
Interior  is  renewing  the  EOS  Land 
Processes  DAAC  Science  Advisory 
Panel. 

The  purpose  of  the  Panel  is  to  advise 
the  U.S.  Geological  Survey.  Earth 
Resources  Observation  Systems  (EROS) 
Data  Center  in  the  definition, 
development,  implementation,  and 
operation  of  data  processing,  archiving, 
and  distribution  systems  and  associated 
science  support  capabilities  required  in 


its  role  as  one  of  eight  primary  DAACs 
established  by  the  National  Aeronautics 
and  Space  Administration  (NASA)  as 
part  of  the  EOS  Program.  EOS  is  a  major 
component  of  the  U.S.  Global  Change 
Program. 

The  Panel  is  responsible  for  providing 
advice  and  consultation  on  a  broad 
range  of  scientific  and  technical  topics 
and  for  representing  the  interests  and 
requirements  of  the  scientific  research 
community  in  guiding  development  of 
Land  Processes  DAAC  systems  and 
capabilities.  Membership  on  the  Panel 
includes  representation  by  scientists 
formally  affiliated  with  the  EOS  . 
Program  and  by  scientists  who  do  not 
have  such  formal  affiliation,  including 
representation  fi"om  the  U.S.  academic 
research  community. 

The  Panel  functions  solely  as  an 
advisory  body,  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  The  Charter  will  be 
filed  under  the  Act,  fifteen  days  from 
the  date  of  publication  of  this  notice. 
Further  information  regarding  the  Land 
Processes  DAAC  Science  Advisory 
Panel  may  be  obtained  from  the 
Director,  U.S.  Geological  Survey, 
Department  of  the  Interior,  12201 
Sunrise  Valley  Drive.  Rest  on,  Virginia 
22092.  Certification  of  renewal  is 
published  below. 

Certification 

I  hereby  certify  that  the  renewal  of  the- 
EOS  Land  Processes  DAAC  Science 
Advisory  Panel  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  undertaken  by  the 
Department  of  the  Interior  pursuant  to 
the  Memorandum  of  Understanding 
between  the  U.S.  Geological  Survey  and 
the  National  Aeronautics  and  Space 
Administration  (NASA)  for 
Experimental  Land  Remotely  Sensed 
Data  Processing,  Distribution, 
Archiving,  and  Related  Science 
Support.  The  U.S.  Geological  Survey  is 
authorized  to  cooperate  with  NASA  in 
developing  and  operating  the  Land 
Processes  DAAC  pursuant  to  the 
Organic  Act  of  the  U.S.  Geological 
Survey  of  March  3,  1879  (43  U.S.C.  31), 
Section  101(h)  of  Public  Law  99-591 
(An  act  making  appropriations  for  the 
Department  of  the  Interior  and  related 
agencies  for  the  fiscal  year  ending 
September  10, 1987,  and  for  other 
purposes),  100  Stat.  3341,  3341-252; 
and  NASA's  Section  203(c)(5)  of  the 
National  Aeronautics  and  Space  Act  of 
1958,  as  amended  (42  U.S.C.  2473(c)(5)). 
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its  role  as  one  of  eight  primary  DAACs 
established  by  the  National  Aeronautics 
and  Space  Administration  (NASA)  as 
part  of  the  EOS  Program.  EOS  is  a  major 
component  of  the  U.S.  Global  Change 
Program. 

The  Panel  is  responsible  for  providing 
advice  and  consultation  on  a  broad 
range  of  scientific  and  technical  topics 
and  for  representing  the  interests  and 
requirements  of  the  scientific  research 
community  in  guiding  development  of 
Land  Processes  DAAC  systems  and 
capabilities.  Membership  on  the  Panel 
includes  representation  by  scientists 
formally  affiliated  with  the  EOS  . 
Program  and  by  scientists  who  do  not 
have  such  formal  affiliation,  including 
representation  from  the  U.S.  academic 
research  community. 

The  Panel  functions  solely  as  an 
advisory  body,  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  The  Charter  will  be 
filed  under  the  Act,  fifteen  days  from 
the  date  of  publication  of  this  notice. 
Further  information  regarding  the  Land 
Processes  DAAC  Science  Advisory 
Panel  may  be  obtained  from  the 
EHrector,  U.S.  Geological  Survey, 
Department  of  the  Interior,  12201 
Sunrise  Valley  Drive.  Rest  on,  Virginia 
22092.  Certification  of  renewal  is 
published  below. 

Certification 

1  hereby  certify  that  the  renewal  of  the- 
EOS  Land  Processes  DAAC  Science 
Advisory  Panel  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  undertaken  by  the 
Department  of  the  Interior  pursuant  to 
the  Memorandum  of  Understanding 
between  the  U.S.  Geological  Survey  and 
the  National  Aeronautics  and  Space 
Administration  (NASA)  for 
Experimental  Land  Remotely  Sensed 
Data  Processing,  Distribution, 
Archiving,  and  Related  Science 
Support.  The  U.S.  Geological  Survey  is 
authorized  to  cooperate  with  NASA  in 
developing  and  operating  the  Lajid 
Processes  DAAC  pursuant  to  the 
Organic  Act  of  the  U.S.  Geological 
Survey  of  March  3,  1879  (43  U.S.C.  31), 
Section  101(h)  of  Public  Law  99-591 
(An  act  making  appropriations  for  the 
Department  of  the  Interior  and  related 
agencies  for  the  fiscal  year  ending 
September  10, 1987,  and  for  other 
purposes),  100  Stat.  3341,  3341-252; 
and  NASA's  Section  203(c)(5)  of  the 
National  Aeronautics  and  Space  Act  of 
1958,  as  amended  (42  U.S.C.  2473(c)(5)). 


Dated:  April  11, 1994. 
Bruce  Babbitt. 

Secretary  of  the  Interior. 

(FR  Doc.  94-16587  Filed  7-7-94;  8:45  am] 

BILUNQ  CODE  4310-31-M 

Bureau  of  Land  Management 

[CO-920-«4-41 10-03;COC48893] 

Colorado;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  COC48893,  Moffat 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  November 
1, 1993,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16%  percent,  respectively.  The  lessee 
has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  (30 
U.S.C.  188  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  November  1, 

1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Milada  Krasilinec  of  the 
Colorado  State  Office  at  (303)  239-3767. 

Dated:  June  8, 1994. 
Milada  Krasilinec, 

Land  Law  Examiner,  Lease  Closure  Team. 
[FR  Doc.  94-16501  Filed  7-7-94:  «;45  am] 

B<LUNG  CODE  4310-JB-M 

[CO-920-94-41 10-03;  COC49401] 

Colorado;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  COC49401,  Moffat 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  January  1, 

1994,  the  date  of  termination. 
No  valid  lease  has  been  issued 

affeding  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
IG'^h  percent,  respectively.  The  lessee 
has  paid  the  required  $500 


administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  (30 
U.S.C.  188  (d)  and  (e),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  January  1. 
1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Milada  Krasilinec  of  the 
Colorado  State  Office  at  (303)  239-3767. 

Dated:  June  8, 1994. 
Milada  Krasilinec, 

Land  Law  Examiner.  Lease  Closuit  Team. 
[FR  Doc  94-16502  Filed  7-7-94;  8:45  am) 

BILUNQ  CODE  4310->)B-M 

[NV-830^210-04;  N-57773,  N-7301-G,  N- 
36900,  N-64d82  and  N-44642] 

Amendment  to  Previous  Notices  of 
Realty  Action  (NORAs)  for  Exchange 
Proposal  N-57773;  Partial  Termination 
of  Recreation  and  Public  Purposes 
(R&PP)  Classifications  and 
Segregation  Under  N-7301-G,  N- 
36900,  and  N-54882;  and  Partial 
Termination  of  Segregation  of  Airport 
Lease  Application  N-44642;  Nevada 

AGENCY:  Bureau  of  Land  Management. 
ACTKDN:  Notice. 

SUMMARY:  This  notice  (1)  amends 
previously  published  NORAs  pertaining 
to  exchange  proposal  N-57773,  (2) 
provides  for  partial  termination  of 
recreation  and  public  purposes 
classifications  and  segregation  under  N- 
7301-G,  N-36900,  and  N-54882,  and  (3) 
terminates,  in  part,  the  segregation  of 
airport  lease  application  N— 44642. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Ryan,  Acting  District  Manager, 
BLM  Las  Vegas  District  Office,  PO  Box 
26569,  Las  Vegas,  NV  89126;  (702)  647- 
5000. 

EFFECTIVE  DATE:  July  8,  1994. 
SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Realty  Action  pertaining  to 
exchange  N-57773,  published  in  the 
Federal  Register  on  September  9, 1993 
(58  FR  47472)  is  hereby  corrected  as  to 
the  following: 

T  19S..R.  60E.. 
Sec.  6,  lots  1-5, 12-18,  SVjKE'A. 
SE'/.NWV4SEV4. 

It  has  been  determined  that  the 
following  described  Federal  lands  are 
suitable  for  disposal  to  the  proponent 


35134 


and/or  its  joint 
exchange  proposal 

Mount  Diablo  Meridiai 


ventiires  in  Phase  1  of 
N-57773: 

Nevada 


EVzNEV-  SEV4NEV4. 


Nl  :V-,NEV«. 


iNE  A 


4NE '/. 


ME 


JEV4, 
SE»/  NEV4. 


1  ;v4. 
4NI V4. 

.NWV  NEV4 


4NI  V. 


4NE/y 


T.  19S..R.  60E.. 

Sec.  21.  SW'aNW'/i 
T.  20S..R.  60E.. 

Sec.  5.  lot  1 
T.  21  S..  R.  60  E.. 

Sec.  n.  EViSWASWl/, 

N'/2NWV,SWV4SVM"'i 
T.  22S.,  R.  61  E. 

Sec  14,  NEV«NEV4 
Wi^NWV,NEV4 
SWV4NEV4NEV4 
EVJSEV4NEV4NEV4 
E'/iSEV,NEV4NEV4 
E'/2W'/iSEV4NEV4 
N'/sNEV,SE'/4NE'/i 
EViSE'ANE'ASE'A 
EV2SWV..NEV4, 
EVzNW'ASE'ANE' 
SWV4NWV4SEV4N 
NEV4NEV4SWV4 
E'/zSEV.SEV* 
NE'ASEV.NW'A 
SEV,NEV,N'WV4 
EVaNEV4\EV4NW 
SViNWV4NEV4NE^ 
EVzNWV.NWV. 
E'/iNEv.NW'ANE 
SWV«NE'ANEV4; 

Sec.  23.  N'/jNEV4NEf 
SWV,NEV4NEV4Ng'/« 
SEV4NEV4NEV4 
SW'ANEV.NW'A 

NV2NWV4NWV. 

SEV«NWV,NWV4 
Ei-*8SWV«NEV4,  s 
N'/zSVV'aSW'A 
NVjNE'ASE'ANEV 

SEV4NEV.SEV4NE 

NVjS'/zSE'aNE'a. 
SWV«SEV,SEV4 
EVsSW'ANE'ASEV 
SW'ANWV^SE^A 
WVzNE'ASW'ASE 
W'^NW'ASWV* 
VVV^NEV.SE'ASEV 
EV2SEV,SEV4SEV4 
Sec.  26.  Lots  2.  3,  4, 
S'/iNWV4NEV«^4E 
SV2SWV4NVVV4 
SVzSW'ASW'ANE' 
N'^iSE'ASW'ANE'. 
NW'ASE'ANE'A, 
N'-^h4EV4SEV4,  N 
SWV4NEV.SEV- 
S'/iSW'ANW'ASE 
NVzSW'ASW'ASE 


'4NEV4, 

A. 

ME'A. 

'A, 


4NE  '■- 


;ne/- 


iSE  'A 


Aggregating  589.09  a  les  (gross). 


The  patent,  when 


reservations  to  the  U  nited  States  for  (1) 
ditches  or  canals,  an  i  (2)  all  minerals 
except  those  having  10  known  mineral 
value.  Further,  the  p  itent  will  be  subject 
to  easements  for  roa(  ,  public  utility  and 
flood  control  purpos  3S  in  accordance 
with  City  of  Las  Veg;  is/Clark  County's 
transportation  plan,  uid  all  valid 
existing  third  party  i  ghts  including  but 
not  limited  to  the  foBowing  rights-of- 
way  of  record:  Highv  /ays  CC-018138, 
Nev-031066  and  N- 16063;  Powerlines 


Federal  Register  /  Vol.  59.  No.  130  /  Friday,  July  8,  1994  /  Notices 


'4. 

NE'A. 


NE'A. 
NE'A. 


.  Nl  :v, 
N  ;v4, 

4NI  'A, 
Ni'A 


•4NEV4.  - 
'4,  WV2NEV4NEV4, 

'4NEV4NW'ANEV4. 


I'A,  S'/iNWViNEV«. 

NW'aSW'ANE'A. 


,  NW'ASE'ANE'A. 

BWASW'ASE'ANE'A. 
K  N'AN'/zSE'A, 
SE'ANE'ASE'A, 

fl'/2SE'ANWV4SE'A. 


■4.  S'/2SWV4SE'A, 
NW'aSE'ASEV4. 

'/2N'/2NE'ANE»A. 
,  S'/iNE'ANE'A, 
'4,  NE'ASW'ANE'A, 


S'/sNE'ASE'ANE'A. 
Sf/zSE'ANE'A. 
'/  SE'ANE'ASE'A, 
Nff'iSE'ANW'ASE'A.     - 
f4,  NE'ASW'ASE'A. 


ssued,  will  contain 


Nev-043546,  Nev-059100,  N-597.  N- 
2557,  N-10402,  N-12852,  N-15291,  N- 
17395,  N-18560,  N-37967,  N-42592,  N- 
53121,  N-54685,  N-54735:  Power/ 
communication  lines  N-29910,  N- 
57446;  communication  lines  N-6486, 
N-7883.  N-7353,  N-13192.  N-24393; 
gas  pipelines  N-38771,  N-55952; 
drainage  channel  N-51823;  roads  N- 
57226,  N-57868;  power  substation  N- 
53428;  road/public  utilities  N-55084; 
and  water  main  N-55369. 

The  non-Federal  lands  involved  in 
this  exchange  were  previously 
identified  in  a  NORA  published  in  the 
Federal  Register  on  April  12,  1994  (59 
FR  17396J.  As  mentioned  in  that  NORA, 
acreage  adjustments  and/or  monetary 
payments  may  be  necessary  in  order  to 
equalize  the  values  of  the  Federal  and 
non-Federal  lands  in  accordance  with 
regulations  contained  in  43  CFR  2200. 
The  mineral  interests  owned  by  the 
proponent  in  the  non-Federal  lands  will 
be  conveyed  to  the  United  States 
simultaneously  with  the  surface  estate. 
Previous  NORA's  identified  the 
proponent  as  Olympic  Nevada  Inc.  The 
proponent  of  the  exchange  will  be 
Olympic  Land  Corporation. 

The  following  actions  are  also 
accomplished  upon  publication  of  this 
NORA  in  the  Federal  Register: 

1.  R&PP  classification  N-7301-C  is 
partially  terminated  as  it  affects  the 
SW'/4NEV4NEV4  of  sec.  14,  T.  22  S.,  R. 
61E..MDM. 

2.  R&PP  classification  N-36900  is 
partially  terminated  as  it  affects  the 
NEV4NEV4NEV4NEV4  of  sec.  14,  T.  22 
S.,  R.  61  E.,  MDM. 

3.  R&PP  application  N-54882  has  been 
withdrawn  in  part  and  the 
classification  is  hereby  terminated  as 
to  the  NWV4NEV4SEV4  of  sec.  26,  T. 
22  S.,  R.  61  E.,  MDM. 

4.  Airport  lease  application  N-44642 
has  been  withdrawn  in  part  and  the 
segregation  is  terminated  on  the 
SWV4NWV4  of  sec.  21,  T.  19  S.,  R.  60 
E.,  MDM. 

Detailed  in  formation  concerning  the 
exchange,  including  the  environmental 
assessment,  is  available  for  review  at  the 
Bureau  of  Land  Management,  Nevada 
State  Office,  850  Harvard  Way,  Reno, 
Nevada  89502.  j  I 

Dated:  lane  30. 1994.  I    1 

Gary  Rjran, 

District  Manager. 

[FR  Doc.  94-16491  Filed  7-7-94;  8:45  am] 

BILUNG  CO0€  4310-HC-M 


[NV-930-4210-06;  N-«7468] 

Issuance  of  Land  Exchange 
Conveyance  Document 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice;  Issuance  of  Land 

Exchange  Conveyance  Document, 

Nevada. 

SUMMARY:  This  notice  identifies  Federal 
and  non-Federal  lands  involved  in  a 
recently  completed  exchange 
transaction.  With  the  exception  of  oil, 
gas,  sodium,  potassium  and  saleable 
minerals,  the  mineral  estate  in  the 
Federal  lands  was  conveyed  with  the 
surface  estate.  As  to  the  non-federal 
lands,  the  United  States  acquired  no 
minerals. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis }.  Samuelson,  Nevada  State 
Office,  Bureau  of  Land  Management, 
P.O.  Box  12000,  Reno,  NV  89520,  (702) 
785-6532. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  lands  were 
conveyed  out  of  Federal  ownership 
pursuant  to  Sec.  206  of  the  Act  of 
October  21, 1976  (43  U.S.C.  1716): 

Mount  Diablo  Meridian,  Nevada 

T.  19S..R.  60E., 

Sec.  29,  E'/^NE'ANE'/4, 
E  '/2NW  'ANE'ANE  'A . 

The  area  described  contains  25  acres  in 
Clark  County,  Nevada.  Patent  was  issued  on 
June  29, 1994  to  Gilbert  Development 
Company. 

The  non-Federal  lands  acquired  by 
the  United  States  in  this  exchange  are 
described  as  follows; 

Mount  Diablo  Meridian,  Nevada 

T.  3N.,R.  42E.. 
Sec.  36,  a  portion  of  the  E'/zW'/z,  described 
as  a  portion  of  the  Eula  and  Rescue'^ 
patent  lode  mining  claims.  Survey  No. 
2792,  the  Maggie  May,  Survey  No.  2291 . 
and  the  Last  Thought,  Survey  No.  2792, 
described  as  follows: 
Surface  rights  only  to  a  depth  of  TVVO 
HUNDRED  FEET  (200)  in  and  to  the 
following: 

That  certain  parcel  of  land  particularly 
referred  to  as  Parcel  2  on  the  parcel  map  filed 
and  recorded  on  behalf  of  Hilda  A.  McGowan 
on  May  20, 1983.  having  File  No.  81052,  in 
the  Office  of  the  County  Recorder  of  the 
County  of  Nye,  State  of  Nevada. 

The  area  described  contains  8.23  acres  in 
Nye  County,  Nevada.  Title  to  the  non-Federal 
land  was  accepted  on  June  28, 1994. 

The  value  of  the  Federal  lands 
exceeded  the  value  of  the  non-Federal 
lands.  Proponent  expenses  documented 
and  allowed  by  the  authorized  officer  in 
the  amount  of  $11,235.00  was  credited 
against  the  necessary  cash  equalization 
payment  required.  An  equalization 


Federal  Registei 


payment  of  $154,390.00  was  made  by 
the  exchange  proponent.  The  purpose  of 
the  exchange  was  to  acquire  private 
land  in  the  Tovm  of  Tonopah.  Nevada 
to  be  used  as  an  administrative  office 
complex  for  the  Bureau  of  Land 
Management's  Tonopah  Resource  Area 
Office. 

Dated:  June  29.  1994. 
Dennis  J.  Samuelson, 

Acting  Deputy  State  Director,  Operations. 
|FR  Doc.  94-16588  Filed  7-17-94;  8:45  am] 
BILUNG  COM  4310-HC-M 


[WY-980-434(M)4] 

Filing  of  Plats  of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  plats  of  sur\'ey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne,  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridian.  Wyoming 
T.  49  N.,  R.  62  W.. 

Accepted  June  29, 1994. 
T.  38N.,R.  64W., 

Accepted  June  29, 1994. 
T,  41  N.,R.  81  W.. 

Accepted  June  29. 1994. 
T.  50N..R.  105  W.. 

Accepted  June  29, 1994. 

If  protests  against  a  survey,  as  shown  on 
any  of  the  above  plats,  are  received  prior  to 
the  official  filing,  the  filing  will  be  stayed 
pending  consideration  of  the  protest(s)  and  or 
appeal(s).  A  plat  will  not  be  officially  filed 
until  after  dispositifa  of  protest(s)  and  or 
appeal(s). 

These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office, 
Bureau  of  Land  Management,  2515 
Warren  Ave.,  Cheyenne,  Wyoming,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plats  will  be  made  available  upon 
request  and  prepayment  of  the 
reproduction  fee  of  $1.10  per  copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director.  Bureau  of  Land  Management, 
Cheyeime.  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  date  of  this  publication.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-listed  plats  represent 
dependent  resurveys  and  subdivision  of 
sections. 
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payment  of  $154,390.00  was  made  by 
the  exchange  proponent.  The  purpose  of 
the  exchange  was  to  acquire  private 
land  in  the  Town  of  Tonopah,  Nevada 
to  be  used  as  an  administrative  office 
complex  fw  the  Bureau  of  Land 
Management's  Tonopah  Resource  Area 
Office. 

Dated:  June  29,  1994. 
Dennis  f .  Samuelson, 

Acting  Deputy  State  Director,  Operations. 
IFR  Doc.  94-16588  Filed  7-17-94;  8:45  am) 
BILUNG  CODE  4310-HC-M 


FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  P.O.  Box 
1828,  2515  Warren  Avenue,  Cheyenne, 
Wyoming  82003. 

Dated:  June  29, 1994. 
John  P.  Lee, 

Chief.  Branch  of  Cadastral  Survey. 

IFR  Doc.  94-16589  Filed  7-7-94;  8:45  ami 

BILUNC  CODE  4310-22-M 


[WY-980-4340-04] 

Filing  Of  Plats  of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 


[OR-04a-4210-06;  GP4-201;  OR-50892 
(WASH)] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Washington 

AGENCY:  Buj«au  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  ofhcially  filed  in  the  Wyoming 
State  Office,  Cheyenne,  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridian,  Wyoming 
T.  49  N..  R.  62  W., 

Accepted  June  29. 1994. 
T.  38  N.,  R.  64  W., 

Accepted  June  29, 1994. 
T.  41  N.,R.  81  W., 

Accepted  June  29. 1994. 
T.  50N..R.  105  W.. 

Accepted  June  29, 1994. 

If  protests  against  a  survey,  as  shown  on 
any  of  the  above  plats,  are  received  prior  to 
the  official  filing,  the  filing  will  be  stayed 
pending  consideration  of  the  protest(s)  and  or 
appcal(s).  A  plat  will  not  be  officially  filed 
until  after  dispositifa  of  protest(s)  and  or 
appeal(s). 

These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office, 
Bureau  of  Land  Management,  2515 
Warren  Ave.,  Cheyenne,  Wyoming,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plats  will  be  made  available  upon 
request  and  prepayment  of  the 
reproduction  fee  of  $1.10  per  copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director.  Bureau  of  Land  Management, 
Cheyenne.  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  date  of  this  publication.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-listed  plats  represent 
dependent  resurveys  and  subdivision  of 
sections. 


SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  1,712.50  acres  of  National 
Forest  System  lands  to  protect  the 
recreational  and  visual  resources  of  the 
White  Pass  Ski  Area  in  the  Snoqualmie 
and  Gifford  Pinchot  National  Forests. 
This  notice  closes  the  lands  for  up  to 
two  years  from  mining.  The  lands  will 
remain  open  to  mineral  leasing. 
DATES;  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
October  6. 1994. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon/ 
Washington  State  Director,  BLM,  P.O. 
Box  2965,  Portland,  Oregon  97208- 
2965. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM  Oregon/ 
Washington  State  Office,  503-280-7162. 
SUPPLEMENTARY  INFORMATION:  On  June 
14,  1994,  the  U.S.  Department  of 
Agriculture,  Forest  Ser\ace,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2)  subject  to  valid  existing  rights: 

Willamette  Meridian 

Snoqualmie  and  Gifford  Pinchot  National 
Forests 

T.  13  N..  R.  11  E.,  unsurveyed. 
Sec.  1,  that  })ortion  of  the  N'/^  lying 

northerly  of  the  withdrawal  for  State 

Highway  12  (FLO  2434): 
Sec  2,  that  portion  of  the  N'/i  lying  outside 

the  William  O.  Douglas  WildCTness  Area: 
Sec.  10,  that  portion  of  the  E'/i  lying 

southerly  of  the  withdrawal  for  State 

Highway  12  (PLO  2434); 
Sec.  ll,S'/^SV.i; 
Sec.  12,  that  portion  of  the  S'/zSW'A  lying 

outside  the  Goat  Roclcs  Wilderness  Area; 
Sea  14,  that  portion  lying  outside  the  Goat 

Rocks  Wilderness  Area; 
Sec  15,  that  portion  Ijing  outside  the  Goat 
-  Rocks  Wilderness  Area; 


Sec.  22,  that  portion  lying  outside  the  Goat 
Rocks  Wilderness  Area; 

Sec.  23,  that  portion  lying  outside  the  Goat 
Rocks  Wilderness  Area. 
T.  14  N..  R.  11  E.,  unsurveyed. 

Sec.  35,  that  portion  lying  outside  the 
William  O.  Douglas  Wilderness  Area; 

Sec.  36,  those  portions  of  the  S'/^SW'/.  and 
SWV*SEV«  lying  outside  the  William  O. 
Douglas  Wilderness  Area  and  outside  the 
tlu^e  unpatented  mining  claims  known 
as  Cover  All  Bets  (ORMC-30522).  Up 
The  Creek  (ORMC-30523).  and  Spiral 
View  (ORMC-1 11969). 

The  areas  described  aggregate 
approximately  1,712.50  acres  in  Lewis  and 
Yakima  Counties. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  recreational 
and  visual  resources  of  the  White  Pass 
Ski  Area. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
.  opportunity  for  a  pubUc  meeting  is 
afforded  in  conneclion  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  pubhc  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
WTitten  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  Uie  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  two  years  frx»m  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  other  National  Forest  management 
activities,  including  permits,  hcenses, 
cooperative  agreements,  mineral  leases, 
and  mineral  material  permits  that  are 
.  compatible  with  the  intended  use  under 
the  discretion  of  the  authorized  officer. 

Dated:  June  24, 1994. 
Robert  D.  DeViney,  Jr., 

Acting  Chief  Branch  of  Lands  and  Minerals 
Operations. 
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Notice  of  Availability  of  a  Draft  Revised 
Recovery  Plan  for  the  Great  Lakes  and 
Northern  Great  Plains  Population  of 
the  Piping  Plover  fof  Review  and 
Comnftent 


AGENCY:  Fish  and  W 

Interior. 

ACTION:  Notice  of  dot:ument 


plai 


Pii. 


i  plo  / 


SUMMARY:  The  U.S. 
Service  (Service) 
availability  for  publ 
revised  recovery  ^ 
Lakes  and  Northern 
Population  of  the 
[Cbaradrius  melodu\) 
listed  the  piping  _ 
and  threatened  in 
completed  a  recover^' 
Lakes  and  Northern 
populations  in  May, 
plan  is  being  revisec 
information  on  the 
results  of  the  1991 
Plover  Census,  and 
experienced  by  the 
The  Service  solicits 
comments  from  the 
revised  plan. 
DATES:  Comments  or 
plan  must  be  receiv 
October  6, 1994  to 
by  the  Service. 
ADDRESSES:  Persons 
the  draft  recovery 
copy  by  contacting 
of  Endangered  Spec 
Wildlife  Service,  Bi 
Federal  Building,  1 
Snelling,  Minnesota 
(phone:  612/725-32^6 
3526).  Written 
regarding  the  plan 
to  Ronald  L.  Refsnidfer 
address.  Comments 
received  are  availab 
public  inspection,  b 
during  normal  busi 
above  address. 
FOR  FURTHER  INFORMi(kT!ON 
Ronald  L.  Refsnider 
and  phone  numbers 


I'ish  and  Wildlife 
announces  the 

review  of  a  draft 
for  the  Great 
jreat  Plains 
ing  Plover 

The  Service 
er  as  endangered 
January,  1986,  and 
plan  for  the  Great 
ireat  Plains 
1988.  That  recovery 
to  incorporate  new 
sbecies'  biology,  the 
Ii  temational  Piping 
changes  in  threats 

populations, 
eview  and 
mblic  on  this  draft 


the  draft  recovery 
on  or  before 
rdceive  consideration 


ed 


pi  m 
t  le  I 


I2S, 


comments 


SUPPLEMENTARY  INFORMATION: 


Background 

Restoring  an  enda 
threatened  animal  oi 
where  it  is  again  a 
sustaining  member 
primary  goal  of  the 
Wildlife  Service's 
program.  To  help  gu 
effort,  the  Service  is 
recovery  plans  for 
species  native  to 


L 


Idlife  Service, 

availability. 


wishing  to  review 
may  obtain  a 
Chief,  Division 
U.S.  Fish  and 
Aop  Henry*\Vhipple 
ederal  Drive,  Ft. 
55111-4056 
fax  61 2/725-- 
and  materials 
sliould  be  addressed 
at  the  above 
ind  materials 
on  request  for 
appointment, 
n^ss  hours  at  the 

CONTACT: 
3t  the  above  address 


gered  or 

plant  to  the  point 
sdcure,  self- 
qf  its  ecosystem  is  a 

S.  Fish  and 
er^angered  species 

de  the  recovery 

working  to  prepare 
nnjst  of  the  listed 
the  United  States. 


Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed.  The  Service  revises 
existing  recovery  plans,  as  needed,  to 
reflect  important  new  biological 
information,  significant  changes  in  a 
species'  status,  or  the  accomplishment 
of  tasks  identified  in  the  original  plan. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  vyould  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  piping  plover  was  listed  as 
endangered  in  the  Great  Lakes 
watershed,  and  threatened  in  the  Great    . 
Plains,  along  the  Atlantic  coast,  and 
throughout  the  remainder  of  its  range 
due  to  the  near-extirpation  of  the 
species  in  the  Great  Lakes  area  and  its 
dwindling  population  elsewhere.  To 
facilitate  recovery  of  this  widespread 
species,  it  was  separated  into  two 
recovery  programs,  one  of  which  deals 
with  Atlantic  coast-nesting  birds  and 
the  second  includes  the  inland-nesting 
piping  plovers.  This  recovery  plan  deals 
only  with  the  inland-nesting 
populations  of  the  piping  plover. 

In  recent  years  the  Great  Lakes  piping 
plovers  have  nested  only  along  the 
sandy  shorelines  of  Michigan. 
Predation,  disturbance,  habitat 
degradation  and  destruction,  and 
possibly  insufficient  prey  are  believed 
to  be  the  factors  preventing  the 
expansion  of  this  population.  Northern 
Great  Plains  piping  plovers  are  more 
widespread,  nesting  along  prairie  rivers 
and  alkali  wetlands  in  Iowa,  Minnesota, 
North  and  South  Dakota,  Nebraska. 
Montana,  and  the  Prairie  Provinces  of 
Canada.  Predation,  disturbance,  and 
habitat  loss  also  affect  these  nesting 
"areas.  Piping  plovers  from  both  nesting 
areas  spend  Uie  winter  along  the  Gulf 
Coast  of  the  United  States  and  Mexico, 
where  they  face  the  same  threats,  as 
well  as  contaminant  spills  from  Gulf 
Coast  shipping  arvd  oil  extraction 
activities. 


Public  Comments  Solicited 


The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  )une  29, 1994. 
Marvin  E.  Moriaxty, 
Acting  Regional  Director. 
IFR  Doc.  94-16490  Filed  7-7-94;  8:45  am) 
BILLING  CODE  4310-55-M 


Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service. 
ACTtON:  Notice  of  receipt  of  applications 
for  permit. 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.y. 

PRT-791803 

Applicant:  Mt.  Ron  Redman,  Conway. 

Arkansas. 

The  applicant  requests  a  permit  to 
take  (survey  and  monitor)  gray  bats 
[Myotis  grisescens],  Indiana  bats  {Myotis 
sodalis),  and  Ozark  big-eared  bats 
{Plecotus  townsendii  ingens)  to 
document  new  populations  in  the  Ozark 
Mountains  of  Arkansas,  Oklahoma,  and 
Missouri.  These  activities  are  proposed  ■ 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 

PRT-791805 

Applicant:  Mr.  Chris  Charlton, 

Fayetteville,  Arkansas. 

The  applicant  requests  a  permit  to 
take  (trap,  survey,  and  monitor) 
American  burying  beetles  [Nicrophorus 
americanus)  to  document  new 
populations  in  Arkansas.  These 
activities  are  proposed  for  the  purpose 
of  enhancement  of  survival  of  the 
speciesi 

PRT-791797 

Applicant:  Leithold  Wildlife 
Management  Consulting,  Shulerville. 
South  Carolina. 

The  applicant  requests  a  permit  to 
take  (conduct  population  surveys, 
handle,  band,  and  release)  red-cockaded 
woodpeckers  (Picoides  borealis) 
throughout  the  Southeastern  United 


States.  These  activities  are  proposed  for 
the  purpose  of  enhancement  of  survival 
of  the  species. 

PRT-791801 

Applicant:  Barry  A.  Vittor  &  Associates, 
Incorporated,  Mobile,  Alabama. 
The  applicant  requests  a  permit  to 
take  (conduct  population  surveys, 
handle,  collect  1  dead  shell  of  each 
species)  44  species  of  endangered 
mussels  throughout  the  Southeastern 
United  States  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

PRT-791799 

Applicant:  Mr.  Douglas  N.  Shelton, 

Mobile,  Alabama. 

The  applicant  requests  a  permit  to 
take  (conduct  population  surveys, 
handle,  collect  1  dead  shell  of  each 
species)  43  species  of  endangered 
mussels  and  snails  throughout  all 
southeastern  States  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

PRT-792102 

Applicant:  Mr.  Rex  Roberg,  Cabot, 

Arkansas. 

The  applicant  requests  a  permit  to 
take  (conduct  population  surveys)  Ozark 
big-eared  bats  (Plecotus  townsendii 
ingens)  in  Aricansas,  Oklahoma,  and 
Missouri  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

PRT-792106 

Applicant:  Mr.  Glyn  Tumipseed. 

Russell  ville.  Arkansas. 

The  applicant  requests  a  permit  to 
take  (trap,  survey,  andmonitor) 
American  burying  beetles  (Nicrophorus 
americanus)  to  document  new 
populations  in  Arkansas.  These 
activities  are  proposed  for  the  purpose 
of  enhancement  of  survival  of  the 
species. 

PRT-792116 

Applicant:  Mr.  William  L.  Matthews.  M 
&  M  Environmental,  Fort  Smith, 
Arkansas. 

The  applicant  requests  a  permit  to 
take  (trap,  survey,  and  monitor) 
American  burying  beetles  [Nicrophorus 
americanus)  on  Fort  Smith,  Arkansas. 
These  activities  are  proposed  for  the 
purpose  of  enhancement  of  survival  of 
the  species.  - 

PRT-792113  -      - 

Applicant:  Mr.  Bruce  Shackleford,  Little 
Rock,  Arkansas. 

The  applicant  requests  a  permit  to 
takfr(trap.  survey,  and  monitor) 
American  burying  beetles  (Nicrophorus 
americanus)  to  document  new 
populations  in  Arkansas,  Louisiana. 
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States.  These  activities  are  proposed  for 
the  purpose  of  enhancement  of  survival 
of  the  species. 

PRT-791801 

Applicant:  Barry  A.  Vittor  &  Associates, 
Incorporated,  Mobile,  Alabama. 
The  applicant  requests  a  permit  to 
take  (conduct  population  surveys, 
handle,  collect  1  dead  shell  of  each 
species)  44  species  of  endangered     . 
mussels  throughout  the  Southeastern 
United  States  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

PRT-791799 

Applicant:  Mr.  Douglas  N.  Shelton, 

Mobile,  Alabama. 

The  applicant  requests  a  permit  to 
take  (conduct  population  surveys, 
handle,  collect  1  dead  shell  of  each 
species)  43  species  of  endangered 
mussels  and  snails  throughout  all 
southeastern  States  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

PRT-792102 

Applicant:  Mt.  Rex  Roberg,  Cabot, 

Arkansas. 

The  applicant  requests  a  permit  to 
take  (conduct  population  surveys)  Ozark 
big-eared  bats  (Plecotus  townsendii 
ingens)  in  Aricansas.  Oklahoma,  and 
Missouri  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

PRT-792106 

Applicant:  Mr.  Glyn  Tumipseed. 

Russell  ville.  Arkansas. 

The  applicant  requests  a  permit  to 
take  (trap,  survey,  andmonitor) 
American  burying  beetles  [Nicrophorus 
americanus)  to  document  new 
populations  in  Arkansas.  These 
activities  are  proposed  for  the  purpose 
of  enhancement  of  survival  of  the 
species. 

PRT-792116 

Applicant:  Mr.  William  L.  Matthews,  M 
&  M  Environmental,  Fort  Smith, 
Arkansas. 

The  applicant  requests  a  permit  to 
take  (trap,  survey,  and  monitor) 
American  burying  beetles  (Nicrophorus 
americanus)  on  Fort  Smith,  Arkansas. 
These  activities  are  proix)sed  for  the 
purpose  of  enhancement  of  survival  of 
the  species.  - 

PRT-792113  -     .- 

Applicant:  Mr.  Bruce  Shackleford,  Little 
Rock,  Arkansas. 

The  applicant  requests  a  permit  to 
takfr(trap,  survey,  and  monitor) 
American  burying  beetles  {Nicrophorus 
americanus)  to  document  new 
populations  in  Arkansas,  Louisiana, 


Oklahoma,  and  Texas.  These  activities 
are  proposed  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

PRT-750477  (Renewal) 

Applicant:  Mr.  Gerald  B.  Pottem,  Rdbeit 
J.  Goldstein  and  Associates,  Inc., 
Raleigh,  North  Carolina. 
The  applicant  requests  a  permit  to 
take  (collect  dead  shells)  of  dwarf  wedge 
mussel  (Alasmidonta  heterodon)  in 
North  Carolina  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

PRT-769270  (Renewal) 

Applicant:  Mr.  Gerald  B.  Pottem,  Robert 
J.  Goldstein  and  Associates,  Inc., 
Raleigh,  North  Carolina. 
The  applicant  requests  a  permit  to 
take  (capture  using  sienes)  the  Cape 
Fear  shiner  [Notropis  mekistocholas]  in 
North  Carolina  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

PRT-697819 

Applicant:  Fish  and  Wildlife  Service, 

Atlanta,  Georgia. 

The  applicant  requests  an  amendment 
to  their  current  permit  to  include  take 
activities  for  the  following  species  if  and 
when  they  become  federally  protected 
as  endangered  or  threatened  under  the 
Endangered  Species  Act: 

Alabama  sturgeon — Scaphirhynchus 

suttkusi 
Appalachian  elktoe —  Alasmidonta 

raveneliana 
OTteeon—Coccoloba  rugosa 
uvillo — Eugenia  haematocarpa 
no  common  name — Mitracarpus 

maxwelliae 
no  common  name — Mitracarpus 

polycladus 
no  common  name — Eugenia 

woodburyana 
no  common  name — Gesneria  pauciflora 
chupacallos — Pleodendron  macranthum 
Cherokee  darter — Etheostomo 

(Ulocentra)  sp. 
Etowah  darter — Etheostomo  etowahae 
rock  gnome  lichen — Gymnoderma 

lineare 
rock  cress — Arabis  perstellata 
Arkansas  River  shiner — Notropis  girardi  ■ 
Jaguar— Ponf/iera  onca 
Puerto  Rican  broad-winged  hawk — 

Buteo  platypterus  brunnescens 
Puerto  Rican  sharp-shinned  hawk— 

Accipiter  striatus  venator 
West  Indian  whistling  duck — 

Dendrocygna  arborea 
Spruce-fir  moss  spider — Micwhexura 

montivaga 
St.  Francis  satyr — Neonympha 

mitchellii  francisci 
Stones  River  bladderpod — Lesquerella 

stonensis 
Spring  Creek  bladderpod — Lesquerella 

perforata 


Cumberland  elktoe — Alasmidonta 

atropurpurea 
Oyster  mussel— fp/ofc/asma 

capsaeformis 
Cumberlandian  combshell— fpjofc/asmo 

brevidens 
Purple  bean — Villosa  perpurpurea 
Rough  rabbitsfoot— Quadru/a  cylindrica 

strigillata 
Chipola  slabshell— £//ipf/o  chipolaensis 
purple  bankclimber- E///pt/oc/eus 

sloatianus 
fat  three-ridge — Amblema  neislerii 
shiny-rayed  pocketbook— Lampsj7/s 

subangulata 
Gulf  moccasinshell — Medionidus 

penicillatus 
Ochlockonee  moccasinshell — 

Medionidus  simpsonianus 
oval  pigtoe-»-P/euro6ema  pyriforme 
Armored  snail — Pyrgulopsis 

(=Marstonia)  pachyta 
Eggert's  sunflower— He7/anfAus  eggertii 

The  purpose  of  adding  the  species  to 
the^cunwit  permit  will  be  to  conduct 
scientific^feseaicb  and  enhancement  of 
propagation  or  survival  of  the  species  as 
prescribed  by  Fish  and  Wildlife  Ser\  ice 
recovery  documents. 

Written  data  or  comments  on  any  of 
"these  applications  should  be  submitted 
to;  Regional  Director,  U.S.  Fish  and 
Wildlife  Service.  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345.  All  data  and  comments  must  be 
received  by  the  Regional  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  Permit  Coordinator). 
Telephone:  404/679-7110;  Fax:  404/ 
679-7081. 

Dated:  June  30. 1994. 
John  R.  Eadie, 

Acting  Regional  Director. 

(FR  Doc.  94-16534  Filed  7-7-94;  8:45  ami 
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ACTION:  Institution 
preliminary  antidumb 


Federal  Register 


scheduling  of  a 
ling  investigation. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  instituti  in  of  preliminary 
antidumping  investif  ation  No.  731-TA- 
718  (Preliminary)  under  section  733(a) 
of  the  Tariff  Act'  of  1930  (19  U.S.C. 
1673b(a))  to  determir  e  whether  there  is 
a  reasoncible  indicatii  m  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threateiied  vvith  material 
injury,  or  the  establishment  of  an 
industry  in  the  Unite  i  States  is 
materially  retarded.  I  y  reason  of 
imports  from  the  Peo  jle's  Republic  of 
China  of  glycine,  pro  'ided  for  in 
subheading  2922.49  mO  of  the 
Harmonized  Tariff  S«  hedule  of  the 
United  States,  that  ar  3  alleged  to  be  sold 
in  the  United  States  <  t  less  than  fair 
value.  The  Commissi  an  must  complete 
preliminary  antidum  )ing  investigations 
in  45  days,  or  in  this  case  by  August  15, 
1994. 

For  further  information  concerning 
the  conduct  of  this  ii  vestigation  and 
rules  of  general  appl  cation,  consult  the 


>f  Practice  and 
;ubparts  A  through 


Commission's  Rules 

Procedure,  part  201, 

E  (19  CFR  part  201),  4nd  part  207, 

subparts  A  and  B  (19  CFR  part  207) 

EFFECTIVE  DATE:  July  1.  1994. 

FOR  FURTHER  INFORM/  TION  CONTACT: 


Valerie  Newkirk  (20:i 
of  Investigations,  U.S. 
Trade  Commission, !  00  E'Street  SVV., 
Washington,  DC  204  16.  Hearing- 
impaired  persons  cai  i  obtain 
information  on  this  r  latter  by  contacting 
the  Commission's  TT  O  terminal  on  202- 
205-1810.  Persons  v\  ith  mobility 
impairments  who  wi  1  need  special 
assistance  in  gaining  access  to  the 
Commission  should  ;ontact  the  Office 
of  the  Secretary  at  2C  2-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  nvestigations' 
remote  bulletin  boan  I  system  for 
personal  computers  at  202-205-1895 
(N.8,1). 

SUPPt.EMENTARY  INFOftMATION 

Background 

This  investigation 
in  response  to  a  peti^ 
1994,  by  Hampshire 
Corporation,  Lexinglb 
Chattem.  Inc.,  Chattc  nooga 

Participation  in  ttv 
public  service  list. — 
petitioners)  wishing 
investigation  as  partes 
entry  of  appearance 
to  the  Commission,  4s 
sections  201.11  and 
Commission's  rules 
(7)  days  after  publication 


-205-3190).  Office 
International 


is  being  instituted 
ion  filed  on  July  1, 
Chemical 
n,  MA,  and 

TN. 

investigation  and 
ersons  (other  than 
to  participate  in  the 

must  file  an 
(vith  the  Secretary 

provided  in 
>07.10ofthe 
not  later  than  seven 
of  this  notice 


in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
preliminary  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  not  later 
than  seven  (7)  days  after  the  publication 
of  this  notice  in  the  Federal  Register.  A 
separate  service  list  wall  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference. — ^The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  July  22, 
1994,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  S\V., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Valerie  Newkirk  (202-205- 
3190)  not  later  than  July  20, 1994,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
July  27, 1994,  a  written  brief  containing 
information  and  argimients  pertinent  to 
the  subject  matter  of  the  investigation. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  (3) 
days  before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they 
must  conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 


document  for  filing  without  a  certificate 
of  service. 

Authority:  Thi»  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  Vll.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Conunission's  rules. 

By  order  of  the  Commission. 

Issued:  July  5, 1994. 

Donna  R.  Koehnke, 

Secretary. 

[PR  Doc.  94-16674  Filed  7-7-94;  8:45  am) 

BILLING  COOE  7020-03-P 


Agency  Form  Submitted  for  0MB 
Review 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35),  the 
Commission  has  submitted  a  request  for 
approval  of  questionnaires  to  the  Office 
of  Management  and  Budget  for  review. 

PURPOSE  Of  INFORMATION  COLLECTION: 

The  forms  are  for  use  by  the 
Commission  in  connection  with 
investigation  No.  332-347.  Global 
Competitiveness  of  U.S.  Environmental 
Technology  Industries:  Municipal  and 
Industrial  Water  and  Wastewater, 
instituted  under  the  aulliority  of  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g)). 
SUMMARY  OF  PROPOSAL: 

(1)  Number  of  forms  submitted:  .two 

(2)  Title  of  form:  Global 
Competitiveness  of  U.S. 
Environmental  Technology  Industries: 
Municipal  and  Industrial  Water  and 
Wastewater-Questiormaires  for  U.S. 
Producers  of  Equipment  and  Ser\'ices 

(3)  Type  of xequest:  new 

(4)  Frequency  of  use:  Producer 
questionnaire,  single  data  gathering, 
scheduled  for  1994. 

(5)  Description  of  respondents:  U.S. 
firms  which  produce  equipment  or 
provide  services  for  the  provision  of 
water  and/or  wastewater. 

(6)  Estimated  number  of  respondents: 
150  (Equipment  producer 
questionnaire);  150  (Service  producer 
questionnaire) 

(7)  Estimated  total  number  of  hours  to  ' 
complete  the  forms:  6,000 

(8)  Information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the 
individual  operations  of  a  firm. 

ADDITIONAL  INFORMATION  OR  COMMENT: 
Copies  of  the  forms  and  supporting 
documents  may  be  obtained  from  David 


Ingersoll  (USITC,  telephone  no.  (202) 
205-2218).  Comments  about  the 
proposals  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (0MB),  Washington,  D.C.  20503, 
Attention:  Desk  Officer  for  the  U.S. 
International  Trade  Commission 
(telephone  no.  202-395-7340).  All 
comments  should  be  specific,  indicating 
which  part  of  the  questionnaire  is 
objectionable,  describing  the  concern  in 
detail,  and  including  specific  suggested 
revisions  or  language  changes.  Copies  of 
any  comments  should  be  provided  to 
Robert  Rogowsky,  Director,  Office  of 
Operations,  U.S.  International  Trade 
Commission,  500  E  Street  S.W., 
Washington,  D.C.  20436. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TTD 
terminal  (telephone  no.  202-205-1810). 
LIST  OF  SUBJECTS:  Environmental 
protection,  environmental  technology, 
water  supply,  wastewater  treatment, 
export  promotion,  air  pollution. 

By  order  of  the  Commission. 

Issued:  July  1,  1994. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  94-16508  Filed  7-7-94;  8:45  am) 

BILUNQ  CODE  7020-02-l> 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32528] 

CSX  Transportation,  inc.— Tracking 
Rights  Exemption— Norfolk  Southern 
Railway  Company 

Norfolk  Southern  Railway  Company 
(NS)  has  agreed  to  grant  overhead 
trackage  rights  to  CSX  Transportation, 
Inc.  (CSXT)  over  approximately  15.4  i 

miles  of  rail  Hne  from  the  connection 
between  the  tracks  of  CSXT  and  NS  at        i 
milepost  161.2W  at  Princeton.  IN,  to  the 
connection  between  NS  and  the  Algers,      i 
Winslow  and  Western  Railway  (A WW)       i 
at  milepost  176.6W  at  Oakland  City  Jet.,     i 
IN.  The  trackage  rights  were  to  become 
effective  on  June  30, 1994.  1 

The  trackage  rights  wrill  allow  an  ( 

alternative  route  for  CSXT's 
transportation  of  coal  shipments  frojn         i 
origins  on  the  AWW  line  to  the  £ 

Southern  Indiana  Gas  and  Electric 
Company  plant  in  Abee,  IN,  and  thereby  r 
facilitate  more  economical  and  efficient  r 
operations.  CSXT  now  transports  these  € 
shipments,  in  part,  over  the  track  of  the  r 
Indiana  Southern  Railway  Company.  C 

This  notice  is  filed  under  49  CFR  3 

1180.2(d)(7).  If  the  notice  contains  false      J 


Ingersoll  (USITC.  telephone  no.  (202) 
205-2218).  Comments  about  the 
proposals  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (0MB),  Washington,  D.C.  20503, 
Attention:  Desk  Officer  for  the  U.S. 
International  Trade  Commission 
(telephone  no.  202-395-7340).  All 
comments  should  be  specific,  indicating 
which  part  of  the  questionnaire  is 
objectionable,  describing  the  concern  in 
detail,  and  including  specific  suggested 
revisions  or  language  changes.  Copies  of 
any  comments  should  be  provided  to 
Robert  Rogowsky,  Director,  Office  of 
Operations,  U.S.  International  Trade 
Commission,  500  E  Street  S.W., 
Washington,  D.C.  20436. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TTD 
terminal  (telephone  no.  202-205-1810). 
LIST  OF  SUBJECTS:  Environmental 
protection,  environmental  technology, 
water  supply,  wastewater  treatment, 
export  promotion,  air  pollution. 

By  order  of  the  Commission. 

Issued:  July  1,  1994. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  94-16508  Filed  7-7-94;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32528] 

CSX  Transportation,  Inc.— Tracking 
Rights  Exemption— Norfolk  Southern 
Railway  Company 

Norfolk  Southern  Railway  Company 
(NS)  has  agreed  to  grant  overhead 
trackage  rights  to  CSX  Transportation, 
Inc.  (CSXT)  over  approximately  15.4 
miles  of  rail  line  from  the  connection 
between  the  tracks  of  CSXT  and  NS  at 
milepost  161.2W  at  Princeton,  IN,  to  the 
connection  between  NS  and  the  Algers, 
Winslow  and  Western  Railway  (A WW) 
at  milepost  176.6W  at  Oakland  City  Jet., 
IN.  The  trackage  rights  were  to  become 
effective  on  June  30, 1994. 

The  trackage  rights  v«ll  allow  an 
alternative  route  for  CSXT's 
transportation  of  coal  shipments  frojn 
origins  on  the  AWW  line  to  the 
Southern  Indiana  Gas  and  Electric 
Company  plant  in  Abee,  IN,  and  thereby 
facilitate  more  economical  and  efficient 
operations.  CSXT  now  transports  these 
shipments,  in  part,  over  the  track  of  the 
Indiana  Southern  Railway  Company. 

This  notice  is  filed  under  49  CFR 
■1180.2(d)(7).  If  the  notice  contains  false 


or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  John  W.  Humes,  Jr.  and  Charles  M. 
Rosenberger,  500  Water  Street,  J150, 
Jacksonville,  FL  32202. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc.— Lease  and 
Operafe.  360  I.CC.  653  (1980). 

Decided:  June  24, 1994. 

By  the  Commission.  Joseph  H.  Dettmar, 
Acting  Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  94-16225  Filed  7-7-94;  8:45  am) 

BILLING  CODE  7D3$-01-P 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  cagetories,* 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of-the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  itemfs)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 


Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division.  Suite  850. 
WCTR,  Washington.  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Application  for  Travel  Document. 
(1-131). 

(2)  Form  1-131.  Immigration  and 
Naturalization  Service. 

(3)  On  Occasion. 

(4)  Individuals  or  households.  This 
form  is  used  to  apply  for  an  Immigration 
and  Naturalization  Service  Travel 
Document.  ReEntry  Permit.  Refugee 
Travel  Document  or  Advance  Parole 
Document.  Also,  this  data  will  be  used 
by  the  service  to  determine  eligibility 
for  the  requested  immigration  benefit. 

(5)  290.000  annual  respondents  at  .90 
hours  per  response. 

(6)  261.000  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Piiblic  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  July  5, 1994. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  94-16562  Filed  7-7-94;  8:45  am) 

BILLING  CODr4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  inform.ation  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 
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(3)  How  often  Um  fofm  must  be  filled 
out  or  th«  infcumationi  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  toial  number  of 
respondents  and  the  amount  of  time 
estimatec  .J€  an  average  respondent  to 
respond;  [ 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  Indication  as  to  whether 
Section  3504(h)  of  Putlic  Law  96-511 
applies. 

Comments  and/ or  silggestions 
regarding  the  itein(s)  Qontained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  shouldjbe  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7  3  IG  and  to  the  ^partment  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Brig^.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  r  viewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  tqe  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC,  and  t  a  Mr.  Robert  B. 
Briggs.  Department  of  ustice  Clearance 
Officer.  Sjretems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  D  vision  Suite  850. 
WCTR,  Washington,  D  C  20530. 


Extension  of  the  Expiration 
Currently  Approved 
any  Change  in  the  Sulipta 
Method  of  Collection 


Date  of  a 
Collection  Without 
nee  or  in  the 


(1)  Application  for 
Initial  Nonimmigrant 
Document.  (1-102). 


F  epiacement 

i  Lrrival-Departure 


(2)  Forr/.  1-102.  Imnigration  and 
Naturalization  Service 

(3)  On  Occasion. 

(4)  Individuals  or  hcuseholds.  This 
information  will  be  us<  id  to  determine 
eligibility  for  a  replace  ment 
nonimmigrant  arrival/i  ieparture 
document. 

(5)  20,000  annual  respondents  at  .410 
hours  per  response. 

(6)  8,200  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  yiis  item  is 
encouraged. 


Dated:  July  5. 1994. 
Robert  B.  Bn^^, 

Department  Oeamnce  Officer,  United  States 
Department  offustice. 

IFR  Doc  94-16563  Filed  7-7-94;  8:45  ami 

BIUJNG  COOe  4410-10-M 


Information  CoHections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  pubHshed.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collecticm; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respcmdent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and 

(7)  An  indication  as  to  whether 
^Section  3504(h)  of  Public  Law  96-511 

applies. 

Comments  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850. 
WCTR,  Washington,  DC  20530. 


Extension  of  the  Expiration  Date  of  a 
Currently  Approved  CoUectJon  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Request  for  Certificatiaii  of 
Military  or  Naval  Service  (Form  N-426). 

(2)  Form  N-426.  Immigration  and 
Naturalization  Service. 

(3)  On  Occasion. 

(4)  Individuals  or  households.  Form 
N-426  is  used  by  the  Immigratian  and 
Naturalization  Service  to  request  a 
verification  of  the  military  or  naval 
service  claimed  by  an  applicant  under 
sections  328  and  329  of  the  Immigration 
and  Naturalization  Act. 

(5)  32,000  annual  respondents  at  .166 
hours  per  response. 

(6)  5,312  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  itesi  is 
encouraged. 

Dated:  )uly  5.  1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

[rR  Doc.  94-16564  Filed  7-7-94;  8:45  am) 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  hst  was  pubHshed.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  formycollection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  Aa  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pmblic  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 


395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of ' 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division.  Suite  850, 
WCTR.  Washington,  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Application  To  File  Declaration  of 
Intention.  (Form  N-300) 

(2)  Form  N-300.  Immigration  and 
Naturalization  Service. 

(3)  On  Occasion. 

(4)  Individuals  or  households.  This 
form  will  be  used  by  the  Immigration    ' 
and  Naturalization  Service  to  determine 
eligibility  for  a  declaration  of  intention 
to  become  a  citizen  of  the  United  States. 

(5)  1,400  annual  respondents  at  .750 
hours  per  response. 

(6)  1,050  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  July  5,  1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

IFR  Doc.  94-16565  Filed  7-7-94;  8:45  am] 
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Information  Collections  Under  Review      f 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals         i 
for  review  under  the  provisions  of  the        b 
Paperwork  Reduction  Act  (44  U.S.C.  ^ 

Chapter  35)  and  the  Paperwork  e 

Reduction  Reauthorization  Act  since  the    L 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any.         3 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection;        e; 
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395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850. 
WCTR,  Washington,  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Application  To  File  Declaration  of 
Intention.  (Form  N-300) 

(2)  Form  N-300.  Immigration  and 
Naturalization  Service. 

(3)  On  Occasion. 

(4)  Individuals  or  households.  This 
form  will  be  used  by  the  Immigration    ' 
and  Naturalization  Service  to  determine 
eligibility  for  a  declaration  of  intention 
to  become  a  citizen  of  the  United  States. 

(5)  1,400  annual  respondents  at  .750 
hours  per  response. 

(6)  1,050  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504Ch)  of  Public  Law  96-511. 

Public  conmient  on  this  item  is 
encouraged. 

Dated:  July  5,  1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

IFR  Doc.  94-16565  Filed  7-7-94;  8:45  ami 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 


(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  !tem(s)  contained  in  this 
notice,  espec^:;',ly  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify  " 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
^  Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington.  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Charge  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Application  for  Issuance  or 
replacement  of  Northern  Mariana  Card 
(Form  1-777). 

^2)  Form  1-777.  Immigration  and 
Naturalization  Service. 

(3)  On  Occasion. 

(4)  Lidividuals  or  households.  The 
information  collected  by  this  form  will 
be  used  by  the  Immigration  and 
Naturalization  Service  to  determine  the 
eligibility  for  replacement  of  the  citizen 
ID  card. 

(5)  100  annual  respondents  at  .5  hours 
per  response. 

(6)  50  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 


35141 

"  I         ' 


Dated:  July  5,  1994. 

Robert  B.  Briggs. 

Department  Qearance  Officer.  United  States 
Department  of  Justice. 

(PR  Doc.  94-16558  Filed  7-7-94;  8:45  ajn) 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  m-i 
grouped  into  submission  categories, 
with  each  entr>'  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  inforniation  is  collected; 

(4)  Who  will  be  a.sked  or  required  to 
respond,  as  wel'  ?s  a  *^"?f  abstr?r*' 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  as:x)ciated  wi'.h  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-51 1 
applies. 

Comments  and/cr  suggestions 
regarding  the  ifem(s]  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202)  . 
395-7340  and  to  the  Dt  partment  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  ihe  Depa.rtment 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Managem.ent  and  Budget. 
Washington.  DC  20503.  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Siiite  850. 
WCTR.  Washington,  DC  20320. 
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Extension  of  the  Expikjtion  Date  of  a 
Currently  Approved  CpUectkut  Without 
any  Change  in  the  Sukstance  or  in  the 
Method  of  Collection  ■ 

(1)  Petition  to  Remfive  Condition  on 
Residence  (Form  1-751). 

(2)  Fonn  1-751.  Inui  tigratian  and 
Naturalization  Servic* . 

(3)  On  Occasion. 

(4)  Individuals  or  households.  This 
form  is  for  a  condition  al  resident  who 
obtained  such  status  through  marriage 
to  apply  to  remove  th(  >  conditions  on  his 
or  her  residence. 

(5)  108,000  annual  Respondents  al 
1.335  hours  per  response. 

(6)  14  ;.180  annual  liurden  hours. 

(7)  Not  appHcabte  under  section 
3504(h)  of  Pubhc  Law  96-511. 

Public  comment  onjthis  item  is 
encouraged. 

Dated:  Ju; .  5.  1994. 
Robert  B.  Brig^. 

Department  Qearomce  O^fifcer,  United  States 
Department  of  Justice. 
(FR  Doc  94-16559  FiledJ7-7-94;  8:45  am] 
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Information  Collectio  ts  Under  Review 

The  Office  of  Manaj  eraent  and  Budget 
(OMB)  has  been  sent  t  le  following 
collection(s)  of  information  proposals 
for  review  under  the  p  revisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Piiperwork 
Reduction  Reauthoriz  ition  Act  since  the 
last  list  was  publishec .  Entries  are 
grouped  into  submissi  on  categories, 
with  each  entry  conta:  ning  the 
following  information 

(1)  The  title  of  the  f<irm/coll«ction; 

(2)  The  a^oncy  form  number,  if  any, 
and  the  applicable  cor  iponent  of  the 
Department  sponsorin  g  the  collection; 

(3)  How  often  the  fo  7n  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  ask«  d  or  required  to 
respond,  as  well  as  a  trief  abstract; 

(5)  An  estimate  of  tt  e  total  number  of 
respondents  and  the  a  nount  of  time 
estimated  for  an  avera  >e  respondent  to 
respond; 

(6)  An  estimate  of  tl:  e  total  public 
burden  (in  hours)  asscfdated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Pul^lic  Law  96-511 
appbes. 

Comments  and/or  siggesticms 
regarding  the  item(s)  c  ontained  in  this 
notice,  especially  regarding  the 
estimated  public  burdi;n  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Je^  Hill  on  (202) 
395-7340  uiid  to  the  departroent  of 
Justice's  Clearance  Of  icer.  Mr.  Robert  B. 


Brig^,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  frorn 
pNTompt  submission,  you  should  Dotify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  the  expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Application  for  Action  on  an 
Approved  Application  or  Petition  (I- 
824). 

(2)  Form  1-824.  Immigration  and 
Naturalization  Service. 

(3)  On  Occasion. 

(4)  Individuals  or  households.  This 
form  will  be  used  to  request  a  duplicate 
approval  notice,  to  notify  the  United 
States  Consulate  that  a  person  has  been 
adjusted  to  permanent  resident  status  so 
family  members  can  apply  for  derivative 
immigrant  visa  and  to  request  another 
United  States  Consulate  be  notified  that 
a  petition  has  been  approved. 

(5)  25,000  annual  respondents  at  .410 
hours  per  response. 

(6)  10,250  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  July  5,  1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

IFR  Doc.  94-16560  Filed  7-7-94;  8:45  am) 

BILUNG  CODE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection  (s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 


(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indications  as  to  whether 
Section  3504(h)  of  PubHc  Law  96-511 
applies. 

Comments  and/dr  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without - 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Refugee/Asylee  Relative  Petition 
n-730). 

(2)  Form  1-730.  Immigration  and 
Naturalization  Service, 

(3)  On  Occasion. 

(4)  Individuals  or  households.  This 
form  will  be  used  to  file  petitions  on 
behalf  of  the  applicant's  spouse  and/or 
child  who  had  never  had  refugee  or 
asylee  status. 

(5)  2,500  annual  respondents  at  .083 
hours  per  response. 

(6)  207  annual  burden  hours.    ' 

(7)  Not  applicable  under  Section 
3504{h)  of  Public  Law  96-511. 

Public  comment  on  this  time  is 
encouraged. 


Dated:  July  5, 1940 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc  94-16561  Filed  7-*-94:  8:45  am) 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Toxic  Substances 
Control  Act 

In  accordance  with  Department  of 
Justice  Policy  set  forth  at  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
second  modification  to  the  consent 
decree  previously  entered  by  the  United 
States  District  Court  for  the  Southern 
District  of  Texas  in  United  States  v. 
Texas  Eastern  Transmission  Corp.  dibl 
al  Texas  Eastern  Gas  Pipeline  Co.  Civ. 
No.  H-88-1917.  has  been  lodged  with 
this  Court  on  June  16, 1994. 

The  proposed  modifi.cation  integrates 
certain  provisions  of  an  administrative 
settlement  between  Texas  Eastern  and 
the  Commonwealth  of  Pennsylvania 
with  those  set  forth  in  the  consent 
decree.  Integration  of  these  provisions  is 
necessary  to  protect  Texas  Eastern  from 
being  made  subject  to  inconsistent 
remediation  requirements  imposed  in 
the  administrative  settlement  and  the 
consent  decree.  The  Environmental 
Protection  Agency  has  analyzed  the 
cleanup  requirements  in  the 
administrative  settlement  and 
concluded  that,  although  different  from 
those  in  the  consent  decree,  are  equally 
protective  of  human  health  and  the 
environment.  The  provisions  of  the 
administrative  settlement  being 
integrated  will  be  applicable  only  to 
Texas  Eastern's  remedial  efforts  at  its 
compressor  station  sites  located  in 
Pennsylvania.  For  sites  located  outside 
of  Pennsylvania,  the  cleanup 
requirements  set  forth  in  the  consent 
decree  will  continue  to  apply. 

In  addition,  the  second  proposed 
modification  would  allow  Texas  Eastern 
to  propose  to  clean  up  areas  or 
envirormiental  media  (e.g.  off-site  areas 
or  streambeds)  that  it  is  not  presently 
required  to  remediate  under  the  consent 
decree.  This  provision  is  not  limited  to 
locations  in  Pennsylvania,  but  would 
apply  at  any  of  the  compressor  st.ation 
sites  and  off  site  locations  covered  by 
the  original  decree.  EPA's  decision  to 
accept  Texas  Eastern's  proposal  is 
entirely  discretionary,  and  Texas 
Eastern  has  no  ability  to  invoke  the 
Court's  dispute  resolution  authority  if  it 
disagrees  with  EPA's  decision.  If  EPA 
approved  the  additional  cleanup,  and 
Texas  Eastern  performed  the  cleanup 
adequately,  then  Texas  Eastern  would 
be  granted  the  .same  covenant  not  to  sue 


Dated:  July  5, 1940 
Robert  B.  Briggs, 

Department  Oeamnce  Officer,  United  States 

Department  of  Justice. 

[FR  Doc  94-16561  Filed  7-»-94;  8:45  am) 

BILUNQ  COC€  441fr-1»-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Toxic  Substances 
Control  Act 

In  accordance  with  Department  of 
lustice  Policy  set  forth  at  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
second  modification  to  the  consent 
decree  previously  entered  by  the  United 
States  District  Court  for  the  Southern 
District  of  Texas  in  United  States  v. 
Texas  Eastern  Transmission  Corp.  dlhl 
al  Texas  Eastern  Gas  Pipeline  Co.  Civ. 
No.  H-88-1917.  has  been  lodged  with 
this  Court  on  June  16, 1994. 

The  proposed  modification  integrates 
certain  provisions  of  an  administrative 
settlement  between  Texas  Eastern  and 
the  Commonwealth  of  Pennsylvania 
with  those  set  forth  in  the  consent 
decree.  Integration  of  these  provisions  is 
necessary  to  protect  Texas  Eastern  from 
being  made  subject  to  inconsistent 
remediation  requirements  imposed  in 
the  administrative  settlement  and  the 
consent  decree.  The  Environmental 
Protection  Agency  has  analyzed  the 
cleanup  requirements  in  the 
adm.inistrative  settlement  and 
concluded  that,  although  different  from 
those  in  the  consent  decree,  are  equally 
protective  of  human  health  and  the 
environment.  The  provisions  of  the 
administrative  settlement  being 
integrated  will  be  applicable  only  to 
Texas  Eastern's  remedial  efforts  at  its 
compressor  station  sites  located  in 
Pennsylvania.  For  sites  located  outside 
of  Pennsylvania,  the  cleanup 
requirements  set  forth  in  the  consent 
decree  will  continue  to  apply. 

In  addition,  the  second  proposed 
modification  would  allow  Texas  Eastern 
to  propose  to  clean  up  areas  or 
environmental  media  (e.g.  off-site  areas 
or  streambeds)  that  it  is  not  presently 
required  to  remediate  under  the  consent 
decree.  This  provision  is  not  limited  to 
locations  in  Pennsylvania,  but  would 
apply  at  any  of  the  compressor  st.3tion 
sites  and  off  site  locations  covered  by 
the  original  decree.  EPA's  decision  to 
accept  Texas  Eastern's  proposal  is 
entirely  discretionary,  and  Texas 
Eastern  has  no  ability  to  invoke  the 
Court's  dispute  resolution  authority  if  it 
disagrees  with  EPA's  decision.  If  EPA 
approved  the  additional  cleanup,  and 
Texas  Eastern  performed  the  cleanup 
adequately,  then  Texas  Eastern  would 
he  granted  the  .same  covenant  not  to  sue 
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at  these  additional  areas  that  would 
apply  at  the  areas  covered  by  the 
original  consent  decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
related  to  the  proposed  modification. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Texas  Eastern  Gas 
Transmission  Corp.  dihlal  Texas 
Eastern  Gas  Pipeline  Co.  DOJ  Ref.  #90- 
5-1-1-2820 

The  proposed  modification  may  be 
examined  at  the  TSCA  Public  Docket 
Office,  room  NE-G004,  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460  and  at  the 
Consent  Decree  Library,  1120  G  Street 
NW.,  4th  Door.  Washington,  DC  (20005), 
202-624-0892.  A  copy  of  the  proposed 
modification  may  be  obtained  in  person 
or  by  mail  from  the  Consent  Decree 
Library,  1120  G  Street  NW.,  4th  floor. 
Washington,  DC  (20005).  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  cheek  in  the  amount  of 
$7.00  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
John  C.  Cruden, 

Chief,  Envircnment  and  Natural  Resources 
Division. 

[FR  Doc  94-16591  Filed  7-7-94;  8:45  am] 

BILUNG  CODE  4410-0''^ 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  19S3,  Electrical  Wiring 
Component  Applications  Partnership 

Notice  is  hereby  given  that,  on  June  9, 
1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  General  Motors 
Corporation  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  General  Motors  Corporation,  Detroit, 
MI;  Chrysler  Corporation,  Highland 
Park,  Ml;  and  Ford  Motor  Company. 
Dearborn.  MI.  General  areas  of  planned 
activities  are  to  identify  opportunities 


for  joining  aspects  of  their  indej)endent 
research  and  development  efforts  in  the 
use  of  electrical  wiring  component 
technology  relating  to  automotive 
wiring,  connectors,  electrical 
components  and  connection  systems. 
The  objectives  are  to  avoid  inefficient 
duplication  of  effort  and  expense  in 
research  in  this  area,  improve  general 
scientific  knowledge  and  accelerate  the 
development  of  technologies  in  this 
area.  To  meet  these  objectives,  the 
Parties  will  collect,  exchange  and 
analyze  research  information,  interact 
with  supphers  and  other  entities 
interested  in  this  area  and  jjerform  other 
acts  allowed  by  the  National 
Cooperative  Research  and  Production 
Act  that  would  advance  the 
Partnership's  objectives. 

Membership  in  this  venture  remains 
open,  and  General  Motors  Corporation 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc  94-16592  Filed  7-7-94;  8:45  ami 

BtLUNQ  CODE  4410-01-M 


Antitrust  Division;  Notice  Pursuant  to 
the  National  Cooperative  Research  and 
Production  Act  of  1993 — Petroleum 
Environmental  Research  Forum 

Notice  is  hereby  given  that,  on  May 
24, 1994,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  participants  in 
the  Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  93-15  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  with  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  to  Project 
No.  93-15  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  tlie  Act,  the  identities  of  the  parties 
and  the  general  area  of  planned  activity 
are:  Amoco  Production  Company.  Tulsa. 
OK;  Exxon  Production  Research 
Company.  Houston.  TX;  Mobil 
"Exploration  and  Production  Company, 
Dallas,  TX;  Texaco,  Inc..  Beilaire.  TX; 
Chevron  U.S.A.,  Houston.  TX;  and 
Remediation  Technologies.  Inc.. 
Pittsburgh,  PA. 

The  nature  of  the  research  program 
performed  in  accordance  with  PERF 
Project  93-15  is  to  test,  verify,  develop 
and  refine  the  process  for  ex-sltu  soil 
washing  of  salt  contaminated  soils. 
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developed  under  P 
07,  by  testing  the 
scale  continuous 
utilizing  various 
fluids,  equipment 

Participation  in 
remain  open  until 
Agreement  for  Project 

Information  aboiit 
project  93-15  may 
contacting  Grant  A 
Production  Compa 
Tulsa.  OK  74102. 
Constance  K.  Robins(^ 
Director  of  Operation 
[FR  Doc.  94-16593  Fi 
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Employment  Stan<^ards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 


General  wage 
of  the  Secretary  of 
accordance  with  a 
based  on  the  infonr 
the  Department  of 
of  local  wage  condi 
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construction  projec  s 
character  and  in  th« 
therein. 

The  determ 
of  prevailing  rates 
have  been  made  in 
CFRPart  l.byau 
of  Labor  pursuant 
the  Davis-Bacon  Ac  t 
as  amended  (46  Sta 
40  U.S.C.  276a)  anc 
statutes  referred  to 
Appendix,  as  well 
statutes  as  may  fron  i 
enacted  containing 
payment  of  wages 
prevailing  by  the 
accordance  with  th 
The  prevailing  rate; 
determined  in  thes( 
accordance  with  th 
foregoing  statutes, 
minynum  wage , 
federally  assisted 
to  laborers  and 
specified  classes 
work  of  the  characti  i 
localities  described 

Good  cause  is 
utilizing  notice  and 


det  jrmination  decisions 
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p  jlicable  law  and  are 
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fringe  benefits 
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ity  of  the  Secretary 
the  provisions  of 
of  March  3,  1931. 
.  1494.  as  amended, 
of  other  Federal 
n29CFRPart  1, 
such  additional 
time  to  time  be 
provisions  for  the 
c  etermined  to  be 
S«  cretary  of  Labor  in 
Davis-Bacon  Act. 
and  fringe  benefits 
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found  for  not 
public  comment 


en  ^aged 


hei  eby 


procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014. 
Washington.  DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  ail  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination 
Nos.  TX940009  dated  March  25,  1994, 
and  ND940057  dated  April  29,  1994. 

Agencies  wixh  construction  projects 
pending,  to  which  this  wage  decision 
would  have  been  applicable,  should 
utilize  the  project  determination 
procedure  by  submitting  a  SF-308. 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2){i)(A).  when  the  opening  of  bids 


is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  III 

Georgia 

GA940081  (|ul,  8,  1994) 

Volume  V 

Iowa 

IA940069  (Jul.  8,  19941 

IA940070  (Jul.  8,  1994) 

IA940071  (Jul.  8,  1994) 

IA940072  (Jul.  8.  1994) 

IA940073  (Jul.  8.  1994) 

IA940074  (Jul.  8.  1994) 
Oklahoma 

OK940025  (Jul.  8. 1994) 

OK940026  (Jul.  8.  1994) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 

NJ94O062  (Feb.  11,1994) 

NI940003  (Feb.  11, 1994) 

NJ940OO4  (Feb.  11, 1994) 

NJ940007  (Feb.  11,1994) 
New  York 

NY940007  (Feb.  11, 1994)    . 

NY940011  (Feb.  11, 1994) 

NY940022  (Feb.  11, 1994) 

NY940031  (Feb.  11,1994) 

NY940032  (Feb.  11,  1994) 

NY940O34  (Feb.  11,1994) 

NY940037  (Feb.  11,1994) 

NY940040  (Feb.  11. 1994) 

NY940044  (Feb.  11,  1994) 

NY940046  (Feb.  11, 1994) 

NY940047  (Feb.  11, 1994) 
Rhode  Island 

R1940001  (Feb.  11,1994) 

RI940002  (Feb.  11,1994) 

Volume  II 

Pennsylvania 
PA940001  (Feb. 
PA940002  (Feb. 
PA940OO3  (Feb. 
PA9400O4  (Feb. 
PA9400O7  (Feb. 
PA940008  (Feb. 


11,1994) 
11,1994) 
11,1994) 
11,1994) 
11. 1C94) 
11,1994) 


PA940010  (Feb.  11.1994) 
PA94O011  (Feb.  11,1994) 
PA940012  (Feb.  11.1994) 
-  PA940013  (Feb.  11,1994) 
PA940015  (Feb.  11,1994) 
PA940016  (Feb.  11.1994) 
PA940020  (Feb.  11,1994) 
PA940021  (Feb.  11.1994) 
PA940022  (Feb.  11, 1994) 
PA940024  (Feb.  11,1994) 
FA940027  (Feb.  11,1994) 
PA940028  (Feb.  11.1994) 
PA940029  (Feb.  11. 1994) 
PA940032  (Feb.  11,1994) 
PA940033  (Feb.  11,1994) 
PA940041  (Feb.  11,1994) 
PA940051  (Feb.  11.1994) 
PA940052  (Feb.  11,1994) 
PA940053  (Feb.  11,1994) 
PA940062  (Feb.  11. 1994) 
PA940O63(Feb.  11,  1994) 
PA940065  (Feb.  11.  1994) 

Volume  III 

Alabama 
AL940O03  (Feb.  11,1994) 
AL940027  (Feb.  11,1994) 
AL940034  (Mar.  25, 1994) 

Georgia 
GA940003  (Feb.  11.1994) 
GA940008  (Feb.  11,  1994) 
GA94O016  (Feb.  11, 1994) 
GA940018  (Feb.  11.  1994) 
GA940022  (Feb.  11,1994) 
GA940031  (Feb.  11,1994) 
GA940033  (Feb.  11,  1994) 
GA940040  (Fob.  11, 1994) 
GA940045  Fih.  11, 1994) 
GA940050,'r  ?  1.1994) 
GA940O52r  .1,1994) 
GA940053  (Fe£>.  11. 1994) 
GA940065  (Feb.  11, 1994) 
GA940073  (Feb.  11.1994) 

Kentucky 
KY940001  (Feb.  11,1994) 
KY940002  (Feb.  11.1994) 
KY940O03  (Feb.  11,1994) 
KY940004  (Feb.  11, 1994) 
ICY940007  (Feb.  11,1994) 
KY940025  (Feb.  11,1994) 
KY940026  (Feb.  11,1994) 
KY940O27  (Feb.  11,1994) 
ICY940028  (Feb.  11,1994) 
KY940029  (Feb.  11,1994) 
KY940011  (Feb.  11,1994) 
South  Carolina 
SC940011  (Feb.  11,1994) 

Volume  rv 

Illinois 
IL940001 
IL94O002 
IL940003 
IL940004 
IL940005 
IL940006 
IL9400O7 
IL940008 
IL940009 
IL940011 
IL940012 
IL940013 
IL94O014 
IL940015 
IL940016 
IL940017 


(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 


1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
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11.  1994) 
11.1994) 
11,1994) 
11.1994) 
11,1994) 
11.1994) 
11.1994) 
11.1994) 
11.1994) 
11,1994) 
11,1994) 
11.1994) 
11.1994) 
11.1994) 
11.1994) 
11,1994) 
11,1994) 
11,1994) 
11,  1994) 
11.1994) 
11.1994) 
11.1994) 


PA940010{Feb. 
PA940011  (Feb. 
PA940012  (Feb. 
.  PA940013  (Feb. 
PA940015  (Feb. 
PA940016  (Feb. 
PA940020  (Feb. 
PA940021  (Feb. 
PA940022  (Feb. 
PA940024  (Feb. 
PA940027  (Feb. 
PA940028  (Feb. 
PA940029  (Feb. 
PA940032  (Feb. 
PA940033  (Feb. 
PA940041  (Feb. 
PA940051  (Feb. 
PA940052  (Feb. 
PA940053  (Feb. 
PA940062  (Feb. 
PA940063  (Feb. 
PA940065  (Feb. 

Volume  HI 

Alabama 
AL940O03  (Feb.  11,1994) 
AL940027  (Feb.  11.1994) 
AL940034  (Mar.  25. 1994) 

Georgia 
GA940003  (Feb.  11.1994) 
GA940008  (Feb.  11. 1994) 
GA940016  (Feb.  11. 1994) 
GA940018  (Feb.  11. 1994) 
GA940022  (Feb.  11,1994) 
GA940031  (Feb.  11,1994) 
GA940033  (Ffrt,.  il,  1994) 
GA940040  (Frb.  11. 1994) 
GA940045(^  :•  11,1994) 
GA940050(;  1.1994) 

GA940O52(^  .1,1994) 
GA940053  (Feo.  11.1994) 
GA940065  (Feb.  11. 1994) 
GA940073  (Feb.  11. 1994) 

Kentucky 
KY940001  (Feb.  11, 1994) 
KY940002  (Feb.  11,1994) 
KY940003  (Feb.  11,1994) 
KY940004  (Feb.  11, 1994) 
ICY940007  (Feb.  11.1994) 
KY940025  (Feb.  11.1994) 
KY940026  (Feb.  11.1994) 
KY940027  (Feb.  11.1994) 
KY940028  (Feb.  11.1994} 
KY940029  (Feb.  11.1994) 
KY940011  (Feb.  11,1994) 
South  Carolina 
SC940011  (Feb.  11.1994) 

Volume  IV 

Illinois 
IL940001 
IL94O002 
IL940003 
IL940004 
IL940005 
11940006 
IL94O0O7 
IL940008 
IL940009 
IL940011 
1L940012 
IL940013 
IL940014 
IL940015 
IL940016 
IL940017 


(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 


1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 


IL940023  (Apr.  15,  1994) 
IL940024  (Apr.  15,  1994) 
1L940025  (Apr.  15,  1994) 
IL940033(Apr.  15. 1994) 
IL940039  (Apr.  15.1994) 
IL940041  (Apr.  15,  1994) 
IL940044(Apr.  15.  1994) 
IL940045  (Apr.15,1994) 
1L940054  (Apr.15.1994) 
IL940072  (Apr.15.1994) 
IL940083  (Apr.15.1994) 
IL940088  (Apr.15.1994) 
IL940093  (Apr,15.1994) 
IL940099  (Apr.15.1994) 

Indiana 
IN940002  (reb.11.1994) 

Minnesota 

MN940005  (Feb.l  1.1994) 
MN940007  (Feb.  11. 1994) 
MN940008  (Feb.11.1994) 
MN940012  (Feb.11.1994) 
MN940015  (Feb.11,1994) 
MN940027  (Mar.25.1994) 
MN940031  (Mar.25,1994) 
MN940035  (Mar.25.1994) 
MN940039  (Mar.25.1994) 
MN940043  (Mar.25,1994) 
MN940045  (Mar.25.1994) 
MN940046  (Mar  25.1994) 
MN940047  (Apr.1,1994) 
MN940049  (Apr.1.1994) 

Ohio 

OH940001  (Feb.11,1994) 
OH940002  (Feb.11,1994) 
OH940003  (Feb.11.1994) 
OH940026  (Feb.11.1994) 
OH940027  (Feb.11,1994) 
OH940028  (Feb.11,1994) 
OH940029  (Feb.11,1994) 
OH940034  (Feb.11.1994) 
OH940035  (Feb.11,1994) 
OH940036  (Feb.11.1994) 

Volume  V 

Kansas 
KS940003  (Feb.11.1994) 
KS940004  (Feb.11,1994) 
KS940005  (Feb.11,1994) 

Louisiana 
LA940004  (Feb.11,1994) 
LA940005  (Feb.11,1994) 
LA940018  (Feb.11,1994) 

New  Mexico 
NM940001  {Feb.11,1994) 
NM940O05  (Feb.11,1994) 

Texas 
TX940001  (Feb.11,1994) 
TX940011  (Feb.11,1994) 
TX 940033  (Feb.11.1994) 
TX940034  (Feb.11,1994) 
TX940035  (Feb.11,1994) 
TX940037  (Feb.11,1994) 
TX940046  (Feb.11,1994) 
TX940101  (Feb.11,1994) 

VOLUME  VI 

Arizona 
AZ940012  (Feb.11,1994) 

Colorado 
CO940009  (Feb.11,1994 

Idaho 
ID940001  (Feb.11.1994) 
ID940002  (Feb.11.1994) 

North  Dakota 
ND940015  (Apr.1.1994) 
ND940016  (Apr.1.1994) 


ND94001 7  ( Apr. 
ND940018(Apr. 
ND940019  (Apr. 
ND940020  (Apr 
ND940027  (Apr 
ND940029  (Apr. 
ND940055  (Apr, 

Washington 
WA940001  (Feb 
WA940002  (Feb, 
WA 940003  (Feb 
WA940005  (Feb 
WA940007  (Feb 
WA940008  (Feb 

Wyoming 
VVY940005  (Feb. 


1.1994) 
1,1994) 
1,1994) 
1,1994) 
8.1994) 
8,1994) 
29,1994) 

.11.1994) 
.11.1994) 
11,1994) 
11,1994) 
11.1994) 
11,1994) 

11,1994) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depositoj^ 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  1st  day  of 
July  1994. 

Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations. 
(FR  Doc.  94-16469  Filed  7-7-94;  8:45  ami 
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Employment  and  Training 
Administration 

n"A-W-29.450] 

Gandalf  Systems  Corporation  Cherry 
Hill,  NJ;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Operating^n  the  Following  States 

TA-W-29.450A    Connecticut 


TA-W-29,450B 
TA-VV-29,450C 
TA-W-29.450D 
TA-VV-29,450E 


Georgia 
Illinois 
Mar>'land 
Massachusetts 
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TA-W-29.450F  Minnesota 

TA-W-29.450G  North  Carolina 

TA-W-29.450H  Ohio 

TA-\V-29,450I  Pennsflvania 


Federal  Register  /  Vol.  59.  No.  130  /  Friday,  July  8,  1994  /  Notices 


Federal  Register 


Section  223  of  the 
use.  2273)  the 


In  accordance  with  ' 
Trade  Act  of  1974  (1« 
Department  of  Labor  Issued  a 
Certification  of  Eligibihty  to  Apply  for 
Worker  Adjustment  /  assistance  on  May 
19,  1994,  applicable  loall  workers  of  the 
subject  firm.  The  not  ce  was  published 
in  the  Federal  Registi  it  on  June  1, 1994 
(59  FR  28429). 

At  the  request  of  th  e  State  Agency,  the 
Department  reviewec  its  certification  for 
the  workers  of  Ganda  f  Systems 
Corporation.  The  fin<  ings  show  that 
Candalf  Systems  had  several  field 
worker  separations  0(  :curring  in 


Connecticut,  Georgia 


Maryland,  Massachui  etts,  Minnesota, 
North  Carolina,  Ohio  and  Pennsylvania. 

The  intent  of  the  D  "partment's 
certification  is  to  inc  ude  all  workers 
who  were  adversely  i  ffected  by 
increased  imports.  A  icordingly,  the 
Department  is  amenc  Ing  its  certification 
to  include  worker  se[  arations  in  the 
below  cited  States. 

Also,  on  further  rei  iew  the 
Department  found  a  I  v  pographical  error 
in  the  impact  date.  T  le  new  impact  date 
is  changed  to  January  11,  1993  from 
January  11,  1994. 

The  amended  notice  applicable  to 
TA-W-29,450  is  hen  by  issued  as 
follows: 


All  workers  of  Ganda 
Corporation,  Cherry  Hi 
in  employment  related 
mechanical  and  circuit 
all  Held  workers  of  Gantialf 
Corporation  engaged  in 
to  the  production  of  methanical 
board  assemblies  in  Co 
Illinois,  Maryland.  Masiach 
Minnesota.  North  Carol 
Pennsylvania  who 
separated  from  employment 
January  11, 1993  are  e 
adjustment  assistance 
thelrade  Actof  1974 


iljecane 


i\\',\ 


This  certification 
workers  engaged  in 

Signed  in  Washingto 
June,  1994. 

Violet  L.  Thompson, 

Deputy  Director,  Office 

Assistance. 

IFR  Doc.  94-16538  Filejl 

BILUNG  CODE  4510-30-M 


Illinois, 


f  Systems 

New  Jersey  engaged 
o  the  production  of 
x)ard  assemblies  and 

Systems 
employment  related 
and  circuit 
necticut,  Georgia, 

usetts, 
na.  Ohio,  and 

totally  or  partially 
on  or  after 
ible  to  apply  for 
liider  Section  223  of 


c  oes  not  apply  to 
r  jgional  sales. 

DC,  this  29th  day  of 


?/  Trade  Adjustment 
7-7-94;  8:45  ami 


[TA-W-29,394] 

Martin  Marietta  Projection  Display 
Products  Syracuse,  NY;  Notice  of 
Revised  Determination  on 
Reconsideration 

On  June  8, 1994,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  June  16, 1994  (59  FR  30954). 

The  company  indicated  in  its 
application  for  reconsideration  that  the 
Eiepartment's  original  survey  was 
inadequate  and  submitted  a  new  list  of 
lost  bid  customers  in  the  domestic 
market  which  accounted  for  a  major 
portion  of  its  1993  sales  decline. 

On  reconsideration,  the  Department 
conducted  a  survey  of  lost  bids  in  1993. 
The  respondents  which  accounted  for  a 
major  portion  of  the  Projection  Display 
Products  sales  decline  in  1993  showed 
that  most  named  a  Belgian  firm  as  the 
successful  awardee  of  the  bids  instead 
of  Martin  Marietta. 

Other  findings  showed  that  sales  and 
production  of  video  projectors  at 
Syracuse  declined  in  1993  compared  to 
1992.  Substantial  worker  separations 
occurred  in  1993  and  will  continue  into 
1994. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  Projection  Display 
Products  workers  at  Martin  Marietta  in 
Syracuse,  New  York  were  adversely 
affected  by  increased  imports  of  articles 
like  or  directly  competitive  with  the 
video  projectors  produced  at  Martin 
Marietta  in  Syracuse,  New  York. 

All  workers  and  former  workers  of 
Projection  Display  Products  of  Martin 
Marietta  in  Syracuse,  New  York  who  became 
totally  or  partially  separated  from 
employment  on  or  after  March  1, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this  28th  day 
of  June  1994. 

James  D.  Van  Erden, 

Administrator,  Office  of  Work-Based 
Learning. 

|FR  Doc.  94-16539  Filed  7-7-94;  8:45  am] 
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[TA-W-29,418] 

Rohr,  Inc.,  Chula  Vista,  CA;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  postmarked  May 
21,  1994,  Local  #755  of  the  Machinists 


Union  (L\M)  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  April  21, 
1994  and  published  in  the  Federal 
Register  on  May  11,  1994  (59  FR  24482) 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination, 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  of  Rohr,  Inc.,  in  Chula 
Vista,  California  produce  aircraft  engine 
nacelle  systems  and  components. 

The  imion  claims  that  the  production 
of  engine  mounts  and  cascades  was 
transferred  overseas. 

Investigation  findings  show  that,  with 
the  exception  of  a  few  spares  which 
account  for  a  negligible  portion  of 
current  production,  engine  mounts  were 
outsourced  to  Singapore  and  otlier 
manufactiuers  in  the  United  States  in 
1991.  This  transfer  is  beyond  the  period 
applicable  to  the  petition.  Section 
223(b)(1)  of  the  Trade  Act  does  not 
permit  the  certification  of  workers  who 
were  laid  off  prior  to  one  year  of  the 
date  of  the  petition  which  in  this  case 
is  November  18, 1993. 

With  respect  to  cascades,  the  findings 
show  that  they  haven't  been  produced 
in  Chula  Vista  for  some  eight  to  ten 
'years.  Further,  company  officials 
indicated  that  no  production  workers  ^ 
were  laid  off  because  of  the  production 
transfer  of  engine  mounts  and  cascades 
to  offshore  producers.  Sufficient  work 
vvas  available  at  Chula  Vista  so  as  not  to 
negatively  impact  employees. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  D.C.  this  28th  day 
of  June  1994. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  & 

Actuarial  Service,  Unemployment  Insurance 

Service. 

[FR  Doc.  94-16540  Filed  7-7-94;  8:45  am) 

BILUNG  CODE  461<>-30-M 


[TA-W-29,838J 

Western  Atlas  Geophysical  Houston, 
TX;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  2, 1994  in  response  to 
a  worker  petition  which  was  filed  on 
April  10,  1994  on  behalf  of  workers  at 
Western  Atlas  Geophysical,  Houston, 
Texas. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-29,802).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  27th  day  of 
June,  1994. 

Violet  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-16541  Filed  7-7-94;  8:45  am] 

BILUNG  CODE  4510-^}0-M 


Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  appHcation  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Chestnut  Coal  Company 
[Docket  No.  M-94-72-C1 

Chestnut  Coal  Company,  R.D.  #3,  Box 
142,  Sunbury.  Pennsylvania  17801  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  No.  10  Slope  (I.D. 
No.  36-07059)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  proposes  to  examine  each 
seal  for  physical  damage  from  the  slope 
gunboat  during  the  preshift  examination 
after  an  air  quantity  reading  is  taken  in 
by  the  intake  portal  and  to  test  for  the 
quantity  and  quality  of  air  at  the  intake 
air  split  locations  off  the  slope  in  the 
gangway  portion  of  the  working  section. 
The  petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Chestnut  Coal  Company 

[Docket  No.  M-94-73-C) 

Chestnut  Coal  Company,  R.D.  #3,  Box 
142,  Sunbury,  Pennsylvania  17801  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
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rrA-W-29,838] 

Western  Atlas  Geophysical  Houston, 
TX;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  2. 1994  in  response  to 
a  worker  petition  which  was  filed  on 
April  10.  1994  on  behalf  of  workers  at 
Western  Atlas  Geophysical,  Houston, 
Texas. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-29,802).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  27th  day  of 
June,  1994. 

Violet  Thompson, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-16541  Filed  7-7-94;  8:45  am] 

BILUNG  CODE  4S10-30-M 


Mine  Safety  and  Health  Administration 
Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  appHcation  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine     " 
Safety  and  Health  Act  of  1977. 

1.  Chestnut  Coal  Company 

[Docket  No.  M-94-72-C1 

Chestnut  Coal  Company.  R.D.  #3,  Box 
142,  Sunbury,  Pennsylvania  17801  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  No.  10  Slope  (I.D. 
No.  36-07059)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  proposes  to  examine  each 
seal  for  physical  damage  from  the  slope 
gunboat  during  the  preshift  examination 
after  an  air  quantity  reading  is  taken  in 
by  the  intake  portal  and  to  test  for  the 
quantity  and  quality  of  air  at  the  intake 
air  split  locations  off  the  slope  in  the 
gangway  portion  of  the  working  section. 
The  petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Chestnut  Coal  Company 

[Docket  No.  M-94-73-C] 

Chestnut  Coal  Company.  R.D.  #3,  Box 
142,  Sunbury,  Pennsylvania  17801  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 


(construction  of  seals)  to  its  No.  10 
Slope  (I.D.  No.  36-07059)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  requests  a  modification 
of  the  standard  to  permit  alternative 
methods  of  seal  construction  using 
wooden  materials  of  moderate  size  and 
weight  due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criterion  in 
,  the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

3.  Chestnut  Coal  Company 

[Docket  No.  M-94-74-C] 

Chestnut  Coal  Company,  R.D.  #3,  Box 
142,  Sunbury,  Pennsylvania  17801  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1),  (4), 
and  (5)  (weekly  examination)  to  its  No. 
10  Slope  (I.D.  No.  36-07059)  located  in 
Northumberland  County,  Pennsylvania. 
Due  to  hazardous  conditions  and  roof 
falls,  certain  areas  of  the  intake  haulage 
slope  and  primary  escapeway  cannot  be 
traveled  safely.  The  petitioner  proposes 
to  examine  these  areas  from  the 
gunboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section's  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  once  a  month.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  Chestnut  Coal  Company 

[Docket  No.  M-94-75-C1 

Chestnut  Coal  Company,  R.D.  #3.  Box 
142,  Sunbury,  Pennsylvania  17801  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  No.  10  Slope  (I.D.  No. 
36-07059)  located  in  Northumberland 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

5.  Chestnut  Coal  Company 

[Docket  No.  M-94-7&-CI 

Chestnut  Coal  Company,  R.D.  #3,  Box 
142,  Sunbury,  Pennsylvania  17801  has 


filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  No.  10  Slope  (I.D. 
No.  36-07059)  located  in 
Northumberiand  County.  Pennsylvania. 
The  petitioner  proposes  to  revise  and 
supplement  mine  maps  on  an  annual 
basis  instead  of  the  required  6  month 
interval  and  to  update  maps  daily  by 
hand  notations.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  Costain  Coal  Inc. 

[Docket  No.  M-94-77-C1 

Costain  Coal  Inc.,  P.O.  Box  289, 
Sturgis,  Kentucky  42459-0289  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.380(f)(2)  (escapeways; 
bituminous  and  lignite  mines)  to  its 
Wheatcroft  Mine  (I.D.  No.  15-13920):  its 
Baker  Mine  (I.D.  No.  15-14492);  and  its 
Smith  Underground  No.  1  Mine  (I.D. 
No.  15-16020)  all  located  in  Webster 
County.  Kentucky.  The  petitioner 
requests  to  be  excluded  from  the 
requirement  that  equipment  used  to 
transport  persons  in  the  primary 
escapeway  be  equipped  withe  multi- 
purpose dry  powder  fire  suppression 
system,  as  it  may  apply  to  electric, 
nonpermissible  golf  carts.  The  petitioner 
states  that  the  golf  cart  operators  are 
experienced  supervisory  or  maintenance 
personnel;  that  the  golf  carts  are 
equipped  with  a  10-pound,  dry 
chemical  fire  extinguisher;  that  the  golf 
carts  have  virtually  no  flammable 
materials  incorporated  in  their 
structure;  and  that  a  golf  cart  fire  would 
have  minimal  effect  on  the  mine 
environment  because  of  the  nominal 
size  of  the  golf  cart  and  the  relatively 
large  size  of  the  entries  being  traveled. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  K  &  S  Coal  Company 

[Docket  No.  M-94-78-<:j 

K  &  S  Coal  Company,  R.D.  #2.  Box 
145,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  First 
Chance  Slope  (I.D.  No.  35-07629) 
located  in  Schuylkill  County, 
Pennsylvania,  the  petitioner  requests  a 
modification  of  the  standard  to  permit 
ahemative  methods  of  seal  construction 
using  wooden  materials  of  moderate 
size  and  weight  due  to  the  difficulty  in 
accessing  previously  driven  headings 
and  breasts  containing  inaccessible 
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abandoned  workiogs;  to  accept  a  design 
chtehoo  in  the  10  psi  range;  and  to 
permit  the  water  trap  to  be  ix^stalled  in 
the  gangway  seal  and  sampling  tube  in 
the  monkey  seal  for  sfals  installed  in 
pairs.  The  petitioner  ^sserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard.  I 

8.  K  ft  S  CoaJ  Company 

(Docket  No.  M-94-79-C1 

K  &  S  Coal  Compa4'>  R-D-  *2,  Box 
145,  Hegins,  Pennsyliiania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.340 
(underground  electriod  installations]  to 
its  First  Chance  Slope  (LO.  No.  36- 
07629)  located  in  SchLylkill  County, 
Pennsylvania.  As  an  alternative  to 
removing  the  batteries  and  transporting 
them  in  the  gunboat  tp  the  surface  for 
charging,  the  petitioo^r  proposes  to 
charge  batteries  on  thf  mine's 
locomotive  when  all  ijiiners  are  out  of 
the  mine  and  to  have  the  intake  air 
which  is  used  to  ventilate  the  charging 
station  continue  through  its  normal 
route  to  the  last  open  crosscut  and  into 
the  monkey  airway  (return).  The 
petitioner  asserts  thatlhe  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  jstandard. 

9.  K  &  S  Coal  CampaiJy 

(Docket  No.  M-94-80-d 

K  &  S  Coal  Companl,  R.D.  #2.  Box 
145,  Hegins,  Pennsyl\«nia  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFRJ75.360  (preshift 
examination)  to  its  Fifst  Chance  Slope 
(I.D.  No.  36-07629)  located  in 
Schuylkill  County,  Petmsylvania.  The 
petitioner  proposes  to  examine  each  seal 
for  physical  damage  fi  om  the  slope 
gunboat  during  the  preshift  examination 
after  an  air  quantity  riding  is  taken  in 
by  the  intake  portal  ai  d  to  test  for  the 
quantity  and  quahty  c  f  air  at  the  intake 
air  split  locations  off  t  le  slope  in  the 
gangway  portion  of  ths  working  section. 
The  petitioner  propose  to  physically 
examine  the  entire  ler  gth  of  the  slope 
once  a  month.  The  pe  itioner  asserts 
that  the  proposed  alte  Tiate  method 
would  provide  at  leasi  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

10.  K  &  S  CoaJ  Compa  ny 

(Docket  No.  \4-94-81-C 

K  &  S  Coal  Compan  t.  RJ3.  «2.  Box 
145,  Hegins,  Pennsylv  inia  17938  has 
filed  a  petition  to  moqify  the 
application  of  30  CFR 75.364(b)  (1),  (4), 
and  (5)  (weekly  examioation)  to  its  First 


Chance  Slope  (ID.  No.  36-07629) 
located  in  SchayUdll  County, 
Pennsylvania.  Due  to  hazardous 
conditions  and  roof  fails,  certain  areas 
of  the  intake  haulage  slope  and  primary 
escapeway  cannot  be  traveled  safely. 
The  petitionM"  proposes  to  examine 
these  areas  from  the  gunboat/slope  car 
with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thorou^y  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  asserts 
that  the  proposed  ahemate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

11.  K  &  S  Coal  Company 

(Docket  No.  M-94-«2-C] 

K  &  S  Coal  Company,  R.D.  #2,  Box 
145,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.1100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  First  Chance  Slope 
(I.D.  No.  36-07629)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  only  portable 
fire  ejctinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

12.  K  ak  S  Coal  Company 

(Docket  No.  N4-94-83-C1 

K  &  S  Coal  Company,  RX).  #2.  Box 
145,  H^ins.  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(i)  (mine 
map)  to  its  First  Chance  Slope  (I.D.  No. 
36-07629)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  limit  the  mapping  of  mines  above  and 
below  mine  workings  to  those  present 
within  100  feet  of  the  vein  being  mined 
except  when  veins  are  interconnected  to 
other  veins  beyond  the  100  feet  hmit 
through  rock  tunnels.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

13.  Brookside  Coal  Company 

(Docket  No.  M  04  84  C| 

Brookside  Coal  Company,  Box  64, 
Spring  Glen,  Pennsylvania  17978  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  Diamond  Vein 
Slope  (I.D.  No.  36-08456)  located  in 
Schuylkill  County,  Pennsylvania. 
Because  of  the  steep,  frequently 


changing  pitch  and  numerous  curves 
and  knuckles  in  the  main  haulage  slope, 
the  petitioner  proposes  to  use  the 
gunboat  withoirt  safety  catches  in 
transporting  persons.  As  an  alternative, 
when  using  the  gunboat  to  transport 
persons,  the  petitioner  proposes  to  use 
an  increased  rope  strength  safety  factor 
and  secondary  safety  connections  which ' 
are  securely  fastmed  around  the 
gunboat  and  to  the  hoisting  rope  above 
the  main  connecting  device.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

14.  K  &  S  Coal  Company 

(Docket  No.  M-94-85-CI 

K  &  S  Coal  Company,  R.D.  #2.  Box 
145.  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-1(3) 
(temporary  notations,  revisions,  and 
supplements)  to  its  First  Chance  Slope 
(I.D.  No.  36-07629)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  revise  and 
supplement  mine  maps  on  an  annual 
basis  instead  of  the  required  6  month 
interval  and  to  update  maps  daily  by 
hand  notations.  TTie  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

15.  Shadle  Coal  Company 

(Docket  No.  M-94-86-CI 

Shadle  Coal  Company,  R.D.  #4,  Box 
358-D,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  Shadle 
Slope  (I.D.  No.  36-06031)  located  in 
Schuylkill  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  alternative  methods 
of  seal  construction  using  wooden 
materials  of  moderate  size  and  weight 
due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criterion  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal  '  • 
for  seals  installed  in  pairs.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

1 6.  Shadle  Coal  'Company 
(Docket  No,  M-94-88-CI 

Shadle  Coal  Company,  R.D.  #4,  Box 
358-D,  Pine  Grove.  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 


application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Shadle  Slope  (I.D. 
No.  36-06031)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

17.  Shadle  Coal  Company 

(Docket  No.  M-94-8&-C1 

Shadle  Coal  Company,  R.D.  #4,  Box  . 
358-D,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(i)  (mine 
map)  to  its  Shadle  Slope  (I.D.  No.  36- 
06031)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  limit  the  mapping  of  mines  above  and 
below  mine  workings  to  those  present 
within  100  feet  of  the  vein  being  mined 
except  when  veins  are  interconnected  to 
other  veins  beyond  the  100  feet  Hmit 
through  rock  tunnels.  The  petitioner . 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

18.  Shadle  Coal  Company 

(Docket  No.  M-94-90-C1 

Shadle  Coal  Company,  R.D.  #4,  Box 
358-D,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
-  application  of30  CFR  75. 1100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Shadle  Slope  (I.D.  No. 
36-06031)  located  in  Schuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

19.  Shadle  Coal  Company 

(Docket  No.  M-94-91-CI 

Shadle  Coal  Company,  R.D.  #4,  Box 
358-D,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364)(b)(l).  (4). 
and  (5)  (weekly  examination)  to  its 
Shadle  Slope  (I.D.  No.  36-06031) 
located  in  Schuylkill  County, 
Pennsylvania.  Due  to  hazardous 
conditions  and  roof  falls,  certain  areas 
of  the  intake  haulage  slope  and  primary 
escapeway  cannot  be  traveled  safely. 
The  petitioner  proposes  to  examine 
these  areas  from  the  gunboat/slope  car 
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application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Shadle  Slope  (I.D. 
No.  36-06031)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

17.  Shadle  Coal  Company 

[Docket  No.  M-94-8»-Cl  ' 

Shadle  Coal  Company,  R.D.  #4,  Box  . 
358-D,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(i)  (mine 
map)  to  its  Shadle  Slope  (I.D.  No.  36- 
06031)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  limit  the  mapping  of  mines  above  and 
below  mine  workings  to  those  present 
within  100  feet  of  the  vein  being  mined 
except  when  veins  are  interconnected  to 
other  veins  beyond  the  100  feet  hmit 
through  rock  tunnels.  The  petitioner . 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

18.  Shadle  Coal  Company 

(Docket  No.  M-94-90-CJ 

Shadle  Coal  Company.  R.D.  #4,  Box 
358-D,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
-  application  of30  CFR  75. 1100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Shadle  Slope  (I.D.  No. 
36-06031)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

19.  Shadle  Coal  Company 

[Docket  No.  M-94-91-C) 

Shadle  Coal  Company,  R.D.  #4,  Box 
358-D,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364)(b)(l),  (4). 
and  (5)  (weekly  examination)  to  its 
Shadle  Slope  (I.D.  No.  36-06031) 
located  in  Schuylkill  County. 
Pennsylvania.  Due  to  hazardous 
conditions  and  roof  falls,  certain  areas 
of  the  intake  haulage  slope  and  primary 
escapeway  cannot  be  traveled  safely. 
The  petitioner  proposes  to  examine 
these  areas  from  the  gunboat/slope  car 


with  an  ahemative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
mea-sure  of  protection  as  would  the 
mandatory  standard. 

20.  Shadle  Coal  Company 

[Docket  No.  M-94-92-C] 

Shadle  Coal  Company,  R.D.  #4,  Box 
358-D,  Pine  Grove^  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  Shadle  Slope  (I.D. 
No.  36-06031)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  examine  each  seal  for 
physical  damage  from  the  slope  gunboat 
during  the  preshift  examination  after  an 
air  quantity  reading  is  taken  in  by  the 
intake  portal  and  to  test  for  the  quantity 
and  quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  The 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

21.  Island  Creek  Coal  Company 

[Docket  No.  M-94-93-C1 

Island  Creek  Coal  Company,  1800 
Washington  Road,  Pittsburgh. 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1002  (trolley  wires  and  trolley 
feeder  wires,  high-voltage  cables  and 
transformers)  to  its  VP-8  Mine  (LD.  No. 
44-03795)  located  in  Buchanan  County, 
Virginia.  The  petitioner  proposes  to  use 
high-voltage  cables  to  supply  power  to 
a  longwall  mining  system  in  by  the  last 
open  crosscut.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  8, 1994.  Copies  of  these 


petitions-are  available  for  inspection  at 
that  address. 

Dated:  July  1,1994, 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations  and 
Variances. 

[FR  Doc.  94-16575  Filed  7-7-94;  8:45  am) 

BILUNO  CO0€  4910-(9-P 


LEGAL  SERVICES  CORPORATION 

Grant  Awards  For  Law  School  Civil 
Clinical  Programs 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  grant  awards. 


SUMMARY:  The  Legal  Services 
Corporation  (LSC/Corporation)  hereby 
announces  its  intention  to  award 
seventeen  (17)  grants  under  its  Law 
School  Civil  Clinical  Program  to  expand 
relationships  between  legal  ser\'ices 
programs  and  law  schools  in  meeting 
the  challenges  of  equal  access  to  justice. 
Pursuant  to  the  Corporation's 
announcement  of  funding  availability 
on  March  10.  1994  (59  FR  11327).  a  total 
of  $1,394,000  will  be  awarded  to  the 
following  organizations: 


Name  of  organization 


University  of  Ar1<ansas 

Law  School. 
San  Francisco  Neigh- 
txxtiood  Legal  Assist- 
ance FouTKlation/New 
College  of  California 
Sctioo)  of  Law. 
Santa  Clara  University 

Sct>ool  of  Law. 
University  of  Connecti- 
cut Sct>ool  of  Law. 
National  Association  for 

Put)!tc  Interest  Law. 
The  Florida  Bar  Founda- 
tion. 
Georgia  Legal  Services 

Program. 
Idaho  Legal  Aid  Serv- 
ices. 
Southern  New  England 
Scfvjot  of  Law/Legal 
Services  for  Cape 
Cod  &  Islands/South- 
eastern Massachu- 
setts Legal  Assistance 
Corporation. 
Legal  Services  of  East- 
ern Missouri. 
University  of  Michigan 

Law  School. 
Southern  Minnesota  Re- 
gional Legal  Services. 
University  of  Mississippi 

School  of  Law. 
University  of  Nebraska- 
Lincoln  College  of 
Law. 
Southern  New  Mexico 
Legal  Services. 


State 


AR 
CA 


Amount 


S80,770 
72,553 


CA 

100,000 

CT 

71.091 

DC 

258,910 

FL 

90.000 

GA 

39,295 

ID 

62.200 

MA 

33,167 

NM 


MO 

100,000 

Ml 

100,000 

MN 

92,000 

MS 

34,026 

NE 

59,790 

50,198 
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Nanw  o(  organlzalioa 


Brcx)ktyn  Legal  Servtcds 
Corp.  "A7City  Unive ' 
sity  of  New  York 
<CUNY)  Uw  School. 

Evecgreen  Legal  Serv- 
ices. 


Amount 


50,000 


100,000 


These  one-time,  o  ne-year  grants  are 
awarded  under  the  authority  conferred 
on  LSC  by  Section  lp06(a)(l){B)  and 
1006(a)(3)  of  the  Legal  Services 
Corporation  Act  of  1974,  as  amended 
(LSC  Act).  This  pubjic  notice  is  issued 
pursuant  to  Section  1007(F)  of  the  LSC 
Act.  with  a  request  ftjr  conunents  and 
recommendations  %«|ithia  a  period  of 
thirty  (30)  days  fmrti  the  date  of 
publication  of  this  rjotice.  Grant  awards 
will  become  effective  and  grant  funds 
will  be  distributed  upon  the  expiration 
of  this  30-day  pubh< ;  comment  period. 
DATES:  All  comment  and 
recommendations  niust  be  received  on 
or  before  the  close  of  business  on 
August  8, 1994  at  thte  Office  of  Program 
Services,  Legal  Services  Corporation, 
750  First  Street,  lltl  Floor.  Washington, 
DC.  20002-4250.     | 
FOR  FUnTHER  INFORMATION  CONTACT: 
Janice  P.  White,  Office  of  Program 
Services,  (202)  336-  )924. 

Date  Issued:  July  5.  ^994. 

Leslie  Q.  Russell. 

Assistant  to  the  Direcu!^,  Office  of  Program 
Services. 

;FR  Doc.  94-16578  F»l4d  7-7-94;  8.45  ami 
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NATIONAL  LABOR 
BOARD 


RELATIONS 


Agency  Recordkeepfng/Reportfr^g 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  National  Lab<  r  Relations  Board 
(NLRB),  in  carrying  >ut  its 
responsibilities  und  sr  the  Paperwork 
Reduction  Act  (44  (J  .S.C  Chapter  35)    . 
and  Executive  Ordei  12862  (Setting 
Customer  Service  St  mdards),  considers 
comments  on  the  re]  >orting/ 
recordkeeping  requi  'ements  that  will 
affect  the  public. 

Recordkeeping/Reperting  Requirements 
Under  Review  i 

As  required  by  E.O.  12862,  the  NLRB 
will  publish  the  Agency  recordkeeping/ 
reporting  requirements  under  review  by 
0MB.  The  designated  Qearance  Officer 
will,  upon  request,  1  e  able  to  advise 
members  of  the  pub  ic  of  the  nature  of 
this  submission. 


Each  survey  (4)  contains  the  following 
inSormation: 

The  title  of  the  recordkeeping/reporting 
requirement. 

How  often  the  recordkeeping/reporting 
requirement  is  needed. 

Which  segment  of  the  public  is  affected. 

An  estimate  of  the  total  number  of  hours 
needed  to  comply  with  the 

recordkeeping/reporting  requirements 
and  the  average  hours  per  lespondent 
to  complete  each  survey. 

An  abstract  describing  the  need  for  and 
uses  of  the  information  collected 
through  the  surveys. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  designated  Clearance  Officer, 
Donald  Hartline  on  (202)  273-3907. 
Comments  and  questions  about  the 
surveys  should  be  directed  to  Mr. 
Donald  Hartline,  Budget  Branch, 
National  Labor  Relations  Board,  1099 
14th  Street,  NW.,  Washington.  DC 
20570.  Comments  should  also  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for 
NLRB  (Daniel  Chenok).  Office  of 
Management  and  Budget,  Room  3{W2, 
Washington,  DC  20503  or  call  (202) 
395-7316. 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Hartline  of  this  intent  at  the  earhest 
possible  date. 

The  following  information  applies: 
Director  of  Administration;  Customer 
Satisfaction  Survey  Generic  Clearance; 
One-time  surveys  (4). 

Individuals  or  households;  Businesses 
or  other  for-profit;  Small  businesses  or 
organizaticKis:  10,500  respondents;  15 
minutes  per  response;  2,625  total  hours. 
The  NLRB  is  seeking  a  generic  clearance 
for  customer  satisfaction  surveys  (4)  in 
accordance  with  the  requirements  of 
Executive  Order  12862,  Setting 
Customer  Service  Standards. 

Dated  July  1.1994. 

By  direction  of  the  Board: 
Joseph  E.  Moore, 
Acting  Executive  Secretary. 
[FR  Doc  94-16492  Filed  7-7-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMtSSION 

[Docket  No.  50-443  {License  No.  NPF^SSQ 

North  Atlantic  Energy  Service  Corp.; 
(Seabrook  Station,  Unit  No.  1);  Order 
for  Modification  of  Order  Approving 
Transfer  of  License 

I 

Great  Bay  Power  Corporation, 
formerly  EUA  Power  Corporation,  is  the 
holder  of  a  12.1324  percent  ownership, 
share  in  Seabrook  Station,  Unit  Na  1, 
Great  Bay  Power  Corporation's  interest 
in  Seabrook  Station,  Unit  No.  1,  is 
governed  by  License  No.  NPF-86  issued 
by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC).  pursuant  to  Part  50 
of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  50).  on  March 
15, 1990,  in  Docket  No.  50-443.  Under 
this  license,  only  North  Atlantic  Energy 
Service  Corporation,  acting  as  agent  and 
representative  of  the  11  joint  owners 
listed  in  the  license,  has  the  authority  to 
operate  Seabrook  Station,  Unit  No.  1. 
Seabrook  Station.  Unit  No.  1,  is  located 
in  Rockingham  County,  New 
Hampshire. 

II 

The  transfer  of  any  right  under 
License  No.  NPF-86  is  subfect  to  the 
NRC's  approval  piusuant  to  10  CFR 
50.80(a).  By  letter  of  May  14, 1993.  fiom 
its  counsel.  Ropes  4  Gray.  North 
Atlantic  Energy  Service  Corporation 
filed  two  requests  with  the  NRC.  One 
requested  NRC  approval  of  the  indirect 
transfer  of  control  of  EUA  Power 
Corporation's  12.1324  percent 
ownership  share  in  Seabrook  Station. 
Unit  No.  1.  The  other  requested  an 
amendment  to  the  Operating  License  to 
reflect  EUA  Power  Corporation's  change 
of  name  to  Great  Bay  Power 
Corporation.  The  name  of  EUA  Power 
Corporation  was  fonnally  changed  to 
Great  Bay  Power  Corporation  in 
February  1993  foUovring  the  redemption 
of  all  outstanding  stock  in  EUA  Power 
Corporation  from  its  corporate  perent. 
Eastern  Utility  Associates.  Following 
the  redemption  of  its  outstanding  stock. 
EUA  Power  Corporation  was  no  longer 
a  subsidiary  of  Eastern  Utility 
Associates,  and  the  name  was  changed 
to  remove  any  implication  of  a 
continuing  relationship  with  its  former 
corporate  parent.  The  name  change  did 
not  affect  the  corporate  entity  of  the 
debtor  in  bankruptcy.  An  indirect 
transfer  of  ownership  occurs  with  the 
elimination  of  the  existing  stock  of  the 
debtor  (now  known  as  Great  Bay  Power 
Corporation)  and  the  issuance  of  new 
stock  to  others. 


Cte  August  16, 1099.  the  NSC  issued 
Amendment  23  to  Liceose  No.  NPF-ae 
that  tncorporafted  the  name  change  of 
EUA  Power  Corporation  to  Grtst  Bay 
Power  Corporation  in  the  ioetnoteto 
page  1  of  the  operating  license  and 
issued  an  order  approving  the  indirect 
transfer  of  the  ownership  interest  of 
EUA  Power  Corporation.  The  order  was 
contingent  on  the  transfer  of  control 
being  completed  no  later  than  February 
15. 1994.  and  included  the  provision 
that  upon  application  and  showing  of 
good  cause,  the  order  may  be  extended 
for  a  short  period  beyond  February  15, 
1994. 

On  Felmiary  3. 1994,  North  Atlantic 
Energy  Service  Corporation,  through 
their  counsel  Ropes  &  Gray,  filed  an 
application  requesting  extension  of  the 
Order  until  June  30, 1994,  and 
identified  the  reasons  why  the  transfer 
of  control  could  not  be  completed  by 
February  15,  1994.  In  that  application, 
it  was  asserted  that  the  sole  obstacle  to 
final  impleitfentation  of  the  Plan  of 
Reorganization  was  the  difficulty  with 
completing  the  contemplated  $45 
million  credit  facility  for  the  source  of 
funds  to  cover  Great  Bay  Power 
Corporation's  cash  requirements.  In  lieu 
of  this  credit  facility,  die  debtor's 
beardholdeis  entered  into  an  agreement 
in  principle  with  Omega  Advisors  that 
provided  Cor  an  investmei^  of  $35 
million  by  Omega  Advisors  in  exchange 
for  60  percent  equity  in  Great  Bay  Power 
Corporation.  This  agreement,  reached 
on  February  2. 1994.  was  a  modification 
to  the  Plan  of  Reorganization  and 
additional  time  wag  required  to 
formalize  the  agreement,  recirculate  a 
revised  E)Jsdosure  Statement  to  the 
creditors,  and  obtain  reconfirmation  of 
the  revised  Plan  of  Reorganization  from 
the  Bankruptcy  Court. 

On  February  15. 1994,  the  NRC  issued 
an  Order  which  modified  the  August  16, 
1993,  Order  Approving  Transfer  of 
License  by  extending  the  expiration  date 
to  June  30,  1994.  On  April  7, 1994.  a 
Stock  Subscription  Agreement  was 
entered  into  with  Omega  Advisors  and 
Elliot  Associates,  LP.,>  and  a  revised 
Disclosure  Statement  was  circulated  to 
all  creditors.  The  Revised  Plan  of 


'  On  April  14, 1994.  Ropas  &  Gray  submitted  a 
stattis  report  on  t)ehalf  of  North  AttanOc  Energy 
SenricvCor^ratioci  and  a  eopy  of  fh« 
SuppJemonai  DtscksMira  Statanenf.  That  staieaiRni 
di^losed  that  in  addition  to  Omaga  Advisocs,  Elliot 
Associates.  LJ".,  would  participate  in  th« 
acquisition  of  an  aggregate  of  SOpereent  of  Great 
Bay  ft)w«r Corporation's  tqinfy  sacnritlcs. 
Previously.  Omcgg  Adviaon  waa  ictentiiiad  as  the 
sola  participant  in  tiie  aquUji  fiflanciag,  Th*  stock 
purchase  agreement  discloses  that  the  Omega 
entities  will  purchase  49  percent  of  tlw  eqttky 
position  and  Elliot  Asndates  wUt  purchase  die 
remaining  11  percenL 


Cte  August  16, 1993,  the  NRC  issued 
Amendment  23  to  Lkscis*  No.  NPF-a6 
that  incorporated  the  name  change  of 
EUA  Power  Corporation  to  Gfuet  Bay 
Power  Corpofation  in  tba  footnote  to 
page  1  of  the  operating  licesse  aztd 
issued  an  order  approving  the  indirect 
transfer  of  the  ownership  interest  of 
EUA  Power  Corporation.  The  order  was 
contingent  on  the  transfer  of  control 
being  completed  no  later  than  February 
15, 1994,  and  included  the  provision 
that  upon  application  and  showing  of 
good  cause,  the  order  may  be  extended 
for  a  short  period  beyond  February  15, 
1994. 

On  Felmtary  3, 1994.  North  Atlantic 
Energy  Service  Corporation,  through 
their  counsel  Ropes  &  Gray,  filed  an 
application  requesting  extension  of  the 
Order  until  June  30, 1994,  and 
identified  the  reasons  why  the  transfer 
of  control  could  net  b©  completed  by 
February  15,  1994.  In  that  application, 
it  was  asserted  tb^  the  sole  obstacle  to 
final  impleitfentation  of  the  Plan  of 
Reorganization  was  the  difficulty  with 
completing  the  contemplated  $45 
million  credit  facility  for  the  source  of 
funds  to  cover  Great  Bay  Power 
Corporation's  cash  requirements.  In  lieu 
of  this  credit  facility,  die  debtor's 
bnad holders  entered  into  an  agreement 
in  principle  with  Omega  Advisors  that 
provided  for  an  invcstmsitf  of  $35 
million  by  Omega  Advisors  in  exchange 
for  60  percent  equity  in  Great  Bay  Power 
Corporation.  This  agreement,  reached 
on  February  2, 1994,  was  a  modification 
to  the  Plan  of  Reorganization  and 
additional  time  was  required  to 
formalize  the  agreement,  recirculate  a 
revised  E)Jsdosnre  Statement  to  die 
creditors,  and  obtain  reconfirmation  of 
the  revised  Plan  of  Reorganization  from 
the  Bankruptcy  Court. 

On  February  15, 1994,  the  NRC  issued 
an  Order  which  modified  the  August  16, 
1993.  Order  Approving  Transfer  of 
License  by  extending  the  expiration  date 
to  June  30,  1994.  On  April  7, 1994.  a 
Stock  Subscription  Agreement  was 
entered  into  with  Omega  Advisors  and 
Elliot  Associates,  LJ*.,'  and  a  revised 
Disclosure  Statement  was  circulated  to 
afl  creditors.  The  Revised  Plan  of 
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'  On  April  14, 1994,  Ropes  &  Gray  submitted  a 
status  report  on  behalf  of  North  Attantic  Energy 
SecvicvCor^ration  and  a  eopv  of  th« 
SupfHemoitaJ  DtscJoouro  Statement.  Tbat  statement 
disclosed  tliat  in  addition  to  Omaga  Advisocs.  E14iot 
Associates.  LJ"..  would  participate  in  tha 
acquisition  of  an  aggregate  of  50  percent  of  Great 
Bay  POH-er  Corporation's  •qmty  »scnril(«s. 
Previously.  Omega  Advisors  \«u  icfentiitad  aa  the 
soia  participaot  in  ihe  aquity  financiag.  Th*  stock 
purchase  agreement  discloses  that  the  Omega 
entities  will  purchase  49  percent  of  tlw  equity 
position  and  Elliot  Aasgdales  wiJt  purchaM  the 
remaining  1 1  percenL 


Reorganization  was  confirmed  by  the 
Bankruptcy  Court  on  May  23,  1994,  and 
a  closing  of  the  transaction  was 
scheduled  for  June  15, 1994.  However, 
on  June  11, 1994,  Omega  Advisors 
notified  Great  Bay  Power  Corptwation 
that  unanticipated  events  leading  to  the 
delay  in  the  completion  of  the  Seafarook 
Station,  Unit  No.  1  third  refueling 
outage  from  eariy  June  1994  imtif  early 
August  1994  has  the  potential  to 
adversely  aflect  Great  Bay  Power 
Corporation's  financial  projections,  and 
the  delay  constitutes  a  material  adverse 
change  in  Great  Bay  Power 
Corporation's  financial  condition. 
Omega  Advisors  requested 
postponement  of  the  scheduled  closing 
while  the  impact  of  these  events  could 
be  assessed  by  independent  financial 
and  engineering  consultants  retained  by 
Omega  Advisors.  Because  these 
evaluations  will  not  be  available  by  June 
30,  1994,  North  Atlantic  Energy  Service 
Corporation  has  requested  furdier 
extension  of  the  Order  until  August  31, 

.  X994* 

On  the  basis  of  the  information  in 
North  Atlantic  Energy  Ser\'ice 
Corporation's  appLication  tRopes  &  Gray 
letter  dated  June  27, 1994),  I  find  good 
cause  to  extend  the  expiration  date  of 
the  Order  Approving  Transfer  of  License 
dated  August  16, 1993. 

ni 

Accordingly,  pursuant  to  Sections 
161b,  161i.  and  184  of  the  Atomic 
Energy  Act  of  1954  (as  amended).  42 
U.S.C.  2201  et  seq.,  and  10  CFR  50,80. 
It  Is  Hereby  Ordered  that:  the  Order 
Approving  Transfer  of  License  dated 
August  1(5, 1993,  is  modified  to  change 
the  latest  date  for  completion  of  the 
transfer,  as  specified  in  Section  HI  of  the 
August  16, 1993,  Order,  to  August  31, 
1994.  The  Order  of  August  16, 1993, 
except  as  modified  herein,  remains  in 
effect. 

For  the  Nuclear  Regulatory  CkjmmissLon. 

Dated  at  Rpckville,  Maryland  this  30th.  day 
of  June  1994. 

WilliaHftT.RMsctt,. 

Directgr.  €)fficeoft^{earHHKtf)r 
ReguJatioa. 

(FR  Doc.  94-16543  FHet*  7-7-9*;  S-A5  amj 
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(Dodcst  Nol  50-238  Lteense  No.  NS-I] 

State  ol  South  Caroftna  Patriots  Potnt 
Devoloyx-nent  Aothority  U.S.  Maritime 
Administration  (MS.  Savannah);  Order 
Approving  Transfer  and  Notice  of 
Issuance  of  License  Amendment 

I 

On  August  5, 1965,  ptwsuant  to  10 
CFR  Part  50,  License  No.  NS-1  was 
issued  to  First  Atomic  Ship  Transport 
Inc.,  (FAST)  for  the  N.S.  SAVANNAH. 
On  November  9, 1970,  Amendment  No. 
7  was  issued  to  License  No.  NS-1 
transferring  the  license  from  FAST  to 
the  U.S.  Maritime  Administration 
(MARAD).  On  May  16, 1976, 
Amendment  No.  8  was  issued  to  License 
No.  NS-1  which  authorized  MAR.\D  to 
possess  but  not  operate  the  N.S. 
SAVA/VNAH  reactor  facility.  On  August 
14, 1981,  AraendHJent  No.  9  was  Lssued 
to  License  No.  NS-1  adding  the  State  of 
South  Carolina  Patriots  Point 
Development  Authority  (PPDA)  to  the 
license  as  a  co-licensee.  Cto  July  15, 
1986,  Amendment  No.  11  was  issued 
renewing  the  license  until  July  15, 1996. 

n 

On  May  9, 1994,  the  Slate  of  South 
Carolina  PPDA  formally  informed 
MARAD  that  it  was  exercising  its  option 
to  return  the  vessel  upon  giving  30  days 
notice  according  to  the  charter 
agreement  under  which  MARAD  made 
the  N.S.  SAVANNA/f  available  to 
PPDA.  PPDA  gave  notice  and  stipulated 
that  PTOA  will  remain  a  co- licensee  and 
fulfill  its  obligations  as  a  co-Ucotsee 
until  a  lk:ense  amendment  is  issued  and 
effectively  deletes  PPDA  as  a  co- 
h'censee. 

Ill 

To  remove  PPDA  from  the  license  as 
a  co-licensee.  PPDA  and  MARAD 
applied  to  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  for  an  exigent 
amendment  to  License  No.  NS-1,  by 
letter  dated  May  19. 1994,  as 
supplemented  by  later  filings.  Under 
this  requested  license  amendment,  the 
license  and  Technical  Specifications 
would  reflect  the  deletion  of  PPDA  as  a 
co-licensee  and  would  make  other 
changes  to  the  Technical  Specifications 
related  to  the  deletion  of  PPDA  as  a  co- 
licensee.  The  NRC  published  a  public 
notice  of  the  proposed  amendment, 
issued  a  proposed  finding  of  no 
significant  hazards  consideration,  and 
requested  that  any  comments  on  the 
proposed  no  significant  hazards 
consideration  be  submitted  lo  the  staff 
by  the  close  of  business  on  June  ?.,  1994. 
The  notice  was  published  in  the 
Virginian-Pilot/Ledger-Slar,  Norfolk, 
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Virginia,  on  Sundav,  May  29, 1994,  the 
Daily  Press,  Newpc  rt  News,  Virginia,  on 
Friday,  May  27, 19*4,  and  the  Post  and 
Courier,  Charleston,  South  Carolina,  on 
Friday,  May  27,  19!  i4. 

IV 

The  transfer  of  ri  ;hts  under  License 
No.  NS-1  is  subjed  to  NRC  approval 
under  10  CFR  50.8( .  On  the  basis  of 
information  submitted  by  PPDA  and 
MARAD,  and  other  information  before 
the  Commission,  it  is  determined  that 
the  proposed  deleti  an  of  PPDA  as  a  co- 
licensee,  subject  to  the  conditions  stated 
herein,  is  in  the  pu  )lic  interest  and  is 
consistent  with  the  applicable 
provisions  of  law,  r  jgulations,  and 
orders  issued  by  th(  ( Commission.  These 
actions  were  evaluc  ted  by  the  staff  as 
documented  in  a  sa  "ety  evaluation, 
dated  June  29, 199^ ,  which  contains 
final  no  significant  lazards 
consideration  determinations.  The 
conditions  of  deletion  of  the  co-licensee, 
to  which  neither  PF  DA  nor  MARAD 
have  objected,  are: 

The  title  on  page  1  of  the  license  shall 
read:  U.S.  MARITI?  IE 
ADMINISTRATIO^  ,  DOCKET  NO.  50- 
238.  N.S.  SAVANN  \H,  AMENDED 
FAaLITYUCENSi;. 

l.D.  The  licensee  is  technically  and 
financially  qua  ified  to  engage  in 
the  activities  ai  ithorized  by  this 
amended  licen  «  in  accordance 
with  the  rules  i  nd  regulations  of  the 
Commission; 

I.E.  The  licensee  h<  s  complied  with  the 
applicable  pro\  isions  of  10  CFR 
Part  140,  "Financial  Protection 
Requirements  i  nd  Indemnity 
Agreements,"  c  f  the  Commission's 
regulations; 

2.B.  Subject  to  the  c  onditions  and 

requirements  ii  icorporated  herein, 
the  Commissio  i  hereby  licenses  the 
U.S.  Maritime  i  administration: 

(1)  Pursuant  to  S<  ction  104b  of  the 
Act  and  10  CFI  Part  50,  "Domestic 
Licensing  of  Pr  )duction  and 
Utilization  Fac  lities,"  to  possess, 
but  not  operate ,  the  reactor  as  a 
utilization  faci  ity  in  accordance 
with  the  proce<  ures  and  limitations 
in  this  license;  and 

(2)  Pursuant  to  th  b  Act  and  10  CFR 
Part  30,  "Rules  of  General 
Applicability  t(  i  Domestic  Licensing 
of  Byproduct  N  aterial,"  to  possess, 
but  not  separat !,  such  byproduct 
material  as  ma;  have  been 
produced  by  oj  eration  of  the 
facility. 

2.C.(1)  The  licensee  shall  not  reactivate 
the  reactor  witl  lOut  prior  approval 
of  the  Commis;  ion; 


2.C.(2)  The  licensee  shall  not  dismantle 
or  dispose  of  the  facility  without 
prior  approval  of  the  Commission. 


,  Accordingly,  pursuant  to  Sections 
104b,  161b,  161i.  184,  and  187  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
42  U.S.C.  2201  et  seq.,  and  10  CFR  Part 
50,  It  Is  Hereby  Ordered  that  the 
deletion  of  PPDA  as  a  co-licensee,  is 
approved,  and  Notice  Is  Given  that  a 
license  amendment  providing  for  the 
deletion  of  PPDA  as  a  co-licensee, 
subject  to  the  license  conditions  stated 
is  issued. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  May  19, 1994,  as 
supplemented  by  letters  dated  May  24 
and  27, 1994,  and  June  3, 1994,  (2)  the 
Commission  safety  evaluation  related  to 
the  amendment,  and  (3)  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact.  Each  of  these 
items  is  available  for  public  inspection 
at  the  Commission  Public  Document 
Room.  2120  L  Street,  NW.,  Washington, 
DC  20037. 

Copies  of  items  2  and  3  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Director,  Division  of  Operating  Reactor 
Support. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  June  1994. 

For  the  Nuclear  Regulatory  Conunission. 

WUliam  T.  Russell. 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  94-16447  Filed  7-7-94;  8:45  am] 

BILLING  CODE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Reclearance  of 
Form  DPRS  2809 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  Form  DPRS 
2809.  Request  to  Change  FEHB 
Enrollment  or  to  Receive  Plan 
Brochures,  is  used  by  former  spouses 
who  are  eligible  to  elect,  cancel,  or 
change  health  benefits  enrollment 
during  open  season. 

Approximately  15,000  forms  are 
completed  annually.  The  form  requires 


approximately  10  minutes  to  complete. 
The  annual  burden  is  2,500  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
8, 1994. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Maurice  O.  Duckett,  Retirement  and 
Insurance  Group,  Fiscal  Management 
Division,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW, 
Room  3451,  Washington,  DC  20415; 
and 
Joseph  Lackey,  0PM  Desk.  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office         * 
Building,  NW.,  Room  3002, 
Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Chief,  Forms 
Analysis  &  Design,  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green,  -     . 

Deputy  Director. 

|FR  Doc.  94-16441  Filed  7-7-94;  8:45  am) 

BILLING  CODE  632S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34294;  File  No.  SR-Amex- 
94-3] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Rules  575 
("Giving  of  Proxies  Restricted"),  576 
("Transmission  of  Proxy  Material  to 
Customers"),  577  ("Giving  Proxies  by 
Memt}er  Organization")  and  535 
("Transmission  of  Interim  Repcils  and 
Other  Material') 

July  1.1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19l>-4  thereunder  2 
notice  is  hereby  given  that  on  February 
22.  1994,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  May  26, 
1994,  the  Amex  submitted  to  the 
Commission  Amendment  No.  1  to  the 


'15  U.S.C.  78s(b)(l)(1988). 
-17CFR2*0.19b-4(1994). 


proposed  rule  change.*  The  Commission 
is  publishing  tkts  notice  to  solicit 
comments  on  the  proposed  rule  charjge 
from  interested  persons. 

'  I.  SeiF-Regnlatory  Organization's 
Sfatemen*  of  the  Terms  of  Snbstance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rules  575,  576,  577,  and  585 
governing  proxies,  to  allow  designated 
registered  investment  advisers  to  vote 
proxies  and  receive  proxy  and  related 
issuer  material  in  heu  of  the  beneficial 
owners.  The  Amex  also  proposes  to 
amend  Rule  575  to  allow  a  member 
organization  which  is  the  investment 
manager  for  an  ERISA  Plan  to  vote 
proxies  on  behalf  of  the  ERISA  Plan." 
The  text  of  these  rules  follows  (italics 
reflects  proposed  additions  to  the 
Rules): 

Giving  of  Prvxies  Restricted 

Rule  575.  No  member  organization  sfaaJt 
give  or  authorize  the  giving  of  a  proxy  to  vote 
stock  registered  in  its  name,  or  in  the  oara* 
of  its  oommee,  except  as  re<)(iired  or 
permitted  under  the  provisions  of  Rule  577, 
unless  such  member  organization  is  the 
beneficiai  owner  of  such  stock. 
Notwithstanding  the  foregoing, 

(1)  any  member  organization  designed  by 
a  named  fiduciacy  as  the  investment 
manager  of  stock  held  as  assets  of  an  ERISA 
Plan  that  ejtpressly  grants  discretion  to  the 
investment  manager  to  manage,  acquire,  or 
dispose  of  any  plan  asset  aMd  which  has  not 
expressly  reserved  the  proxy  voting  right  for 
the  named  fiduciary  may  vote  the  proxies  in 
accordance  with  its  ERISA  Phn  fiduciary 
responsibilities:  and 

12}  any  person  registered  as  am  investment 
adviser  under  the  btvestnseat  Advisers  Act  of 
19-)0  who  exercises  investmeitt  chscretioa 
pursuant  to  an  advisory  coatraetfor  the 
l>eneficial  owner  and  has  been  designated  in 
writing  by  the  benefxial  owner  tch  vote  the 
proxies  for  stock  which  is  in  the  possession 
or  control  of  the  member  organization,  may 
vote  such  proxies. 

Transmission  ofProxy  Material  to 
Customens 

Rule  576.  (a)  Whenever  a  person  soliciting 
proxies  shall  furnish  a  member  organization: 

'  Se«  letter  from  Linda  Tarr,  Senior  Coun-sel, 
Amex.  to  Sandra  Sciok,  Special  Coimset,  SEC. 
dated  May  25. 1994.  Ainei>din«nt  No.  l  made 
certais  clariiyiag  changes  to  t^e  proposett  ntle 
change. 

*  ERISA  is  an  acronym  for  the  Employee 
Retirenient  Income  Security  Act  of  1974.  See  29 
U.S.C  1081-1461  («»).  ERISA  defines  the  term 
"itnestmeat  manager"  la  mean  any  fiduciary  (ether 
thaa  a  trustee  or  named  Giduciary .  as  defined  ia 
SeclioQ  ll»2<a)(2)  of  Title  29)i  (A)  who  ha.s  Ac 
power  to  managev  acqnirev  or  dispose  of  any  asset 
of  a  plan;  (B)  who  is  (ij  registered  as  an  investment 
•idviser  under  ihe  Investment  Advisers  Act  of  1940 
UiJi*»baaJu  as  defined  in  that  Act  or  (iii)  is  an 
iasurance  conii»ny  qualified  to  perform  services 
described  in.  subparagraph  (A)  under  the  laws  of 
more  thaaoaa  State;  ami  (C)  has  adtnowladged  in 
UTiting  thai  il»  is  a  fiduciary  with,  respect  to  the 
plan.  See  29  U.S.C.  §  1002(38)  ( 1<W«). 
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proposed  ml©  change.*  The  Commission 
is  ptiblisbing  tkts  notice  to  solicit 
comments  on  the  proposed  rule  change 
frcan  interested  persons. 

-  I.  SeiF-Regnlatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  axnend 
Exchange  Rules  575,  576,  577,  and  585 
governing  proxies,  to  allow  designated 
registered  investment  advisers  to  vote 
proxies  and  receive  proxy  and  related 
issuer  material  in  Heu  of  the  beneficial 
owners.  The  Amex  also  proposes  to 
amend  Rule  575  to  allow  a  member 
organization  which  is  the  investment 
manager  for  an  ERISA  Plan  to  vote 
proxies  on  behalf  of  the  ERISA  Plan.'* 
The  text  of  these  rules  follows  (italics 
reflects  proposed  additions  to  the 
Rules): 

Giving  of  Prvxies  Resfricicd 

Rule  575.  No  member  organization  shaJf 
give  or  authorize  the  giving  of  a  proxy  to  *ote 
stock  registered  in  its  name,  or  in  the  Dam« 
of  its  nominee,  except  as  re<inired  or 
permitted  under  the  provisions  of  Rule  577, 
unless  such  member  oi;ganizatioa  is  the 
beneficial  owner  of  such  stock. 
Notwithstandiitg  the  foregoing, 

(1)  any  member  organization  designed  by 
a  named  pdudaty  as  the  investment 
manager  of  stock  heid  as  assets  of  an  ERiSA 
Plan  that  ejtpressly  groats  discretion  to  the 
investment  manager  to  manage,  acquire,  or 
dispose  of  any  plan  asset  amd  which  has  not 
expressly  reserved  the  proxy  voting  right  for 
the  named  fiduciary  may  vote  the  proxies  in 
accordance  with  its  ERISA  Phm  fiduciary 
responsibilities;  and 

12)  any  person  registered  as  an  investment 
adviser  under  the  tnvestnwat  Advisers  Act  of 
i940  vdv>  exercises  investmeitt  dincretioa. 
pursuant  to  an  advisory  coaicoctfor  the 
lyeneficial  owner  and  has  been  designated  in 
writing  by  the  beneficial  owner  to  vote  the 
proxies  for  stock  which  is  in  the  possession 
or  control  of  the  member  organization,  may 
vote  such  proxies. 

Transmission  ofProxy  Material  to 
Customers 

Rule  576.  (a)  whenever  a  person  solicitii^g 
proxies  shall  furnish  a  member  organization: 


'  See  letter  from  Linda  Tarr,  Senior  Counset, 
Ani«i.  to  Sandra  Sciote,  Special  Coonset,  SEC, 
dated  May  25,  19»4.  Amendment  No.  1  made 
cartais  cJarifyiog  changn  to  Ae  proposei^  rule 
diangs. 

■•  ERISA  is  an  acmiTRi'  for  the  Emplovee 
Retirement  Incoina  Security  .\ct  of  1974.  See  29 
U.S.C  U»l-t4€l  (««»).  ERISA  defines  the  fenii 
"investment  mmiagcr"  to  mean  any  fiduciary  (»rher 
tbaa  a  tnista«  or  named  fiduciary,  as  detioed  in 
SeclioQ  ll»2ia)(2)  of  Titl»  ZS]t  tA)  whe  ha-s  cti« 
p«w«r  to  manage^  acqnira.  or  dispcs*  of  any  asset 
of  ft  plan;  (B)  wita  is  (ij  registered  as  an  invesmient 
adviser  uadar  tiie  Investiusnt  AArisars  Act  of  1940 
Ui)  i»  »  baaJu  as  denned  in  thai  Act  or  (iii)  is  an 
iasutaocacoHifiany  qualified  la  psrfonn  serviceg 
described  in.  subparagraph  (A)  under  the  laws  ef 
more  thaa  one  Statu;  and  (C)  has  adtnowladged  ia 
writing  thai  he  is  a  fiduciary  with,  respect  to  the 
plan.  See  29  U.S.C.  §  1002(38)  ( l<J«a). 


(1)  copies  of  all  so Mcitrng  material  which 
such  person  is  sending^to  registered  holders, 
and 

(2)  satisfactory  assurance  that  he  will 
reimburse  such  member  organization  for  all 
out-of-pocket  expenses,  including  reasoaabie 
clerical  expenses,  incurred  by  such  member 
organization  in  connection  with  such 
solicitation, 

such  member  organization  shall  transmit  to 
each  beneficial  owner  of  stock  wAich  is  in  its 
possession  or  control  or  to  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  who  exercises 
investment  discretion  pursuant  to  an 
advisory  contract  for  the  beneficial  owner 
and  has  been  designated  in  writing  by  the 
beneficial  owner  of  such  stock  (hereinafter 
"designated  investment  adviser")  to  receive 
soliciting  material  in  lieu  of  the  beneficial 
owner,  tiie  material  furnished;  and 

(b)  such  member  organization  shall 
transmit  with  such  material  either: 

(1)  a  request  for  voting  instructions  and.  as 
to  matters  which  may  be  voted  without 
instructions  under  Rule  577,  a  statement  to 
the  effect  that,  if  such  instructions  are  not 
received  by  the  tenth  day  before  the  meeting, 
the  proxy  may  be  given  at  discretion  by  the 
owner  of  the  stock;  provided,  however,  that 
such  statement  may  be  made  only  when  the 
proxy  soliciting  material  is  transmitted  to  the 
beneficial  owner  of  the  stock  or  to  the 
beneficial  owner's  designated  investment 
adviser,  at  least  fifteen  days  before  the 
meeting.  When  the  proxy  solicrting  material 
is  transmitted  to  the  beseficial  owner  of  the 
stock  or  to  the  beneficial  owner's  designated 
investment  adviser  twenty-five  days  or  more 
before  the  meeting,  the  statement 
accompanying  such  material  shall  be  to  the 
effect  that  the  proxy  may  be  given  fifteen 
days  before  the  meeting  at  the  discretion  of 
the  owner  of  record  of  Ae  stock;  or 

(2)  a  signed  proxy  indicating  the  number 
of  shares  held  for  such  beneficial  owner  and 
bearing  a  symbol  identifying  th»  proxy  with 
proxy  records  of  such  raembef  organization, 
and  also  a  letter  infarmiag  the  beneficial 
oynner  or  the  bert^n±il  owner's  designated 
investment  adviser,  of  the  ■ecessity  for 
completing  the  proxy  form  and  forwarding  it 
to  the  person  sollcitif  proxies  in  order  that 
the  shares  may  be  represented  at  the  meeting. 
•  •  *  Conuaentary 

.tn  Annual  reports  to  be  transmitled.— The 
annual  report  shaR  be  transmitted  to 
beneficial  owners  or  to  Uie  beneficial  owners' 
designated  investment  advisers  under  the 
same  conditions  as  those  applying  to  proxy 
soliciting  m^erial  under  Rul«'576  even 
though  it  is  Dot  proxy  solicitiag  material 
under  the  proxy  rules  o£  the  .Securities  ami 
Exchange  Commission. 

.20  through  .50— NoChange. 

.60  Duty  to  transmit  even  when  requested 
not  to. — The  proxy  material  must  he  sent  to 
a  beneficial  owner  even  though  such  owner 
has  instructed  the  member  organization  not 
to  do  so.  unless  the  beneficial  owner  has 
instructed  the  member  organization  in 
writing  to  send  such  material  to  Che 
httteficiai  owner's  designated  investment 
ddiaiser. 

.70  through  .92— No  Change. 

Giving  Prvaues  by  BUeaibcr  Qrganiaatiaa 


Rule  577.  A  member  organization  sh.ill 
give  or  authorize  the  givtng  of  a  proxy  Uw 
stock  registered  in  its  name,  or  m  the  name 
of  its  nominee,  a*  the  direction  of  the 
beneficial  owner  If  the  stock  ia  not  in  the     • 
control  or  possession  of  the  member 
organization,  satisfactory  proof  of  the 
beneficial  ownership  as  of  the  cecord  date 
may  be  required. 

Voting  Member  Organization  Holdings  ua 
Executor,  etc. 

A  member  organization  may  give  or 
authorize  the  givinj^  of  a  proxy  to  vote  any 
stock  r»jgislered  in  As  name,  or  ia  the  name 
of  its  nominee,  if  such  member  organization 
holds  such  stock  as  executor,  administrator, 
guardian,  trustee,  or  in  a  similar 
representative  or  fiduciary  capacity  with 
authority  to  vote. 

Voting  Procedure  Without  lastructiotts 

A  member  organization  which  has 
tran.smitted  proxy  soikiting  material  to  the 
beneficial  owner  of  stock  or  to  an  inuestmenf 
adviser  registered  under  the  Investineot 
Advisers  Act  of  1940  who  exercises 
investment  discretion  pursuant  to  an 
advisory  contract  for  the  beneficial  owner 
and  has  been  designated  in  writing  by  the 
beneficial  owner  of  such  stock  (hereinafter 

"designated  investment  adviser' J  to  n-ceive 
soliciting  material  in  lieu  of  the  beneficial 
owner  and  solicited  voting  instrtictions  in 
accordance  with  the  j^sovisions  of  Rule  576, 
and  which  has  not  received  instructions  from 
the  beneficial  owner  or  from  the  beneficitd 
owners  designated  iavesiment  adviser  by  the 
date  specified  in  the  statement  accompanying 
such  material,  may  give  or  authorize  the 
giving  of  a  proxy  to  vote  such  stock.  proviJiHl 
the  jjerson  in  the  member  organization  giving 
or  authoriring  the  giving  of  *e  proxy  has  no 
knowledge  of  any  contest  as  to  the  action  to 
be  taken  at  the  meeting  and  provided  •nu.h 
action  is  adequately  disclosed  to 
stockholders  and  does  not  inclu«te 
authorization  for  a  merger,  coaseUdirtioa  nr 
any  other  matter  which  may  afiiect 
substantially  the  rights  or  privileges  (jf  such 
stock. 

Instructions  on  Stock  in  Names  ofOthtv 
Member  Organizations 

A  member  oiganization  which  has  in  its 
possessioB  or  cootrol  stock  wgisfml  in  the 
name  of  another  member  ocgaiiizatiaa,  and 
which  has  solicited  votiog  iostnictioiB  in 
accordance  with  the  provisions  of  Rule 
576(b)(1),  shall 

(1)  forward  to  the  second  memher 
organization  any  voting  instructions  re«:eivod 
from  the  beneficial  owner,  or 

(?)  if  the  proxy  sohciting  matRrial  has  been 
transmitted  to  the  beneficial  owner  of  the 
stock  in  accordance  with  Rnie  57«and  no 
instructions  have  been  received  b>'  the  rfate 
specified  in  the  statement  accompanyiog 
such  material,  notify  the  second  member 
organization  of  such  fact  in  order  that  soch 
member  organization  may  give  the  proxy  as 
provided  in  the  third  paragraph  of  this  rule. 

Signed  Proxies  for  Stock  in  Names  of  Other 
Member  Organizations 

A  member  oiganization  which  has  in  its 
Oos.sossion  or  control  stock  registered  in  the 
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name  of  another  member 
which  desires  to  transmit 
pursuant  to  the  provisii  )ns 
shall  obtain  the  requisi  e 
proxies  from  such  holdpr 

•  *  *  Commentary 


itock 


I  VOlB 


organization  may  vote 
Rule  577, 
i^ember  organization 

stock  provided  that: 
proxy  soliciting 
il  owner  of  stock  or 
designated 
accordance  with  Rule 


Giving  a  Proxy  to  Vote 

.10  When  member 
without  customer  instructions 
above,  provides  that  a 
may  give  a  proxy  to 

(1)  it  has  transmitted 
material  to  the  beneficii 
to  the  beneficial  owner)^ 
investment  adviser  in 
576,  and 

(2)  it  has  not  receive< 
from  the  beneficial 
beneficial  owner's  designed 
adviser,  by  the  date 
statement  accompanying 

(3)— No  Change. 

.11  through  .20— No  thange 

Transmission  of  Interii  i  Reports  and  Other 
Material 


:  sei  t 


'  assura  nee 


cor  ip>any  i 
u(  ing  1 


Rule  585.  A  member 
requested  by  a  compan; ' 
furnished  with: 

(1)  copies  of  interim 
other  material  being 

(2)  satisfactory 
reimbursed  by  such 
pocket  expenses,  incl 
clerical  expenses,  shall 
or  materials  to  each 
of  such  company  held 
organization  and 
than  the  name  of  the 
the-beneficial  owner 
member  organization 
such  reports  or  materia 
investment  adviser 
Investment  Advisers 
exercises  investment 
an  advisory  contract  ft 
owner. 

•  *  *  Commentary — Nb  Change 

II.  Self-Regulatory  Org 
Statement  of  the  Pur  )ose 
Statutory  Basis  for,  the 
Change 


)rganization,  when  so 
and  upon  being 


ha! 
it 


J  Act 


o, 


In  its  filing  with 
self-regulatory  organ 
statements  concerning 
and  basis  for  the  pro  >osed 
and  discussed  any 
on  the  proposed  ru 
of  these  statements 
the  places  specified 
The  self-regulatory 
prepared  summaries, 
Sections  A,  B,  and  C 
significant  aspects  oQsuch 
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organization,  and 
signed  proxies 
of  Rule  576(b)(2). 
number  of  signed 
of  record. 


voting  instrucfions 
n  or  from  the 

investment 
ified  in  the 
such  material,  and 


1  eports  of  earnings  or 
to  stockholders,  and 
that  it  will  be 

for  all  out-of- 
reasonable 
transmit  such  reports 
beneficial  owner  of  stock 
such  member 
rcgist<  red  in  a  name  other 
befieficial  owner  unless 
instructed  the 
writing  to  transmit 
to  a  designated 
registered  under  the 
of  1940  who 

'ion  pursuant  to 
such  beneficial 


di  !cretii 


anization's 

of,  and 
Proposed  Rule 


Commission,  the 
zation  included 
the  purpose  of 
rule  change 
ct^mments  it  received 
ange.  The  text 
be  examined  at 
Item  IV  below, 
o^anization  has 
set  forth  in 
pelow.  of  the  most 
statements. 


lech£ 

n  ay  I 


in 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  Purpose 

The  Exchange's  rules  currently 
prohibit  a  member  organization  from 
voting  proxies,  on  a  discretionary  basis, 
on  securities  held  in  its  custody  unless 
(1)  the  securities  are  beneficially  owned 
by  the  member  organization,  or  (2)  the 
beneficial  owner  has  failed  to  provide 
the  member  organization  with  voting 
instructions  and  the  subject  of  the  vote 
is  nonsubstantive.  Exchange  rules 
further  require  member  organizations  to 
transmit  proxy  and  related  issuer 
materials  to  each  beneficial  owner  of 
stock  held  in  the  member  organization's 
possession  even  when  the  beneficial 
owner  has  instructed  the  member 
organization  not  to  do  so. 

The  Exchange  is  proposing  to  amend 
Rules  575.  576.  577  and  585  to  provide 
that  a  beneficial  owner  of  stock  may 
designate  in  writing  that  a  registered 
investment  adviser  who  exercises 
investment  discretion  for  his  account(s) 
pursuant  to  an  advisory  contract,  is  to 
receive  proxy  materials  and  vote  proxies 
on  behalf  of  such  beneficial  owner.  The 
proposed  rule  amendments  would  also 
allow  designated  registered  investment 
advisers  to  receive  annual  reports  and 
other  related  issuer  materials  in  lieu  of 
the  beneficial  owner.  The  term 
investment  adviser  is  defined  to  include 
a  registered  broker-dealer,  such  as  a 
member  organization. ^ 


'The  Investment  Advisers  Act  of  1940  defines  an 
"investment  adviser"  as  any  person  who,  for 
compensation,  engages  in  the  business  of  advising 
others,  either  directly  or  through  publications  or 
vtrritings.  as  to  the  value  of  securities  or  as  to  the 
advisability  of  investing  in,  purchasing,  or  selling 
securities,  or  who,  for  compensation  and  as  pari  of 
a  regular  business,  issues  or  promulgates  analyses 
or  reports  concerning  securities:  but  does  not 
include  (A)  a  bank,  or  any  bank  holding  company 
as  deflned  in  the  Bank  Holding  Company  Act  of 
1956.  which  is  not  an  investment  company:  (B)  any 
lawryer,  accountant,  engineer,  or  teacher  whose 
performance  of  such  services  is  solely  incidental  to 
the  practice  of  his  profession;  (C)  any  broker  or 
dealer  whose  performance  of  such  services  is  solely 
incidental  to  the  conduct  of  his  business  as  a  broker 
or  dealer  and  who  receives  no  special  compensation 
therefor:  (D)  the  publisher  of  any  bona  fide 
newspaper,  news  magazine  or  business  or  financial 
publication  of  general  and  regular  circulation;  (E) 
any  person  whose  advice,  analyses,  or  reports  relate 
to  no  securities  other  than  securities  which  are 
direct  obligations  of  or  obligations  guaranteed  as  to 
principal  or  interest  by  the  United  States,  or 
securities  issued  or  guaranteed  by  corporations  in 
which  the  United  Slates  has  a  direct  or  indirect 
interest  which  shall  have  been  designated  by  the 
Secretary  of  the  Treasury,  pursuant  to  Section 
3(a)(l2)  of  the  1934  Act,  as  exempted  securities  for 
the  purposes  of  that  Act:  or  (F)  such  other  persons 
not  within  the  intent  of  this  paragraph,  as  the 
Commission  may  designate  by  rules  and  regulations 
or  order.  15  U.S.C.  §80b-2(a)(ll)  (1988). 


The  Board  of  Directors  of  the  New 
York  Stock  Exchange.  Inc.  ("NYSE") 
recently  approved  a  proposal  to  amend 
its  comparable  proxy  rules,  and  filed 
such  proposal  with  the  SEC.e  The  NYSE 
proposal  was  developed  in  response  to 
concerns  raised  by  a  number  of  its 
member  organizations  and  by  the 
Investment  Adviser  Committee  of  the 
Securities  Industry  Association,  that 
many  customers  do  not  want  to  receive 
proxy  materials  and  vote.  These 
customers  apparently  would  prefer  that 
their  registered  investment  advisers 
represent  their  interests  in  this  regard 
because,  as  professionals,  they  are  better 
qualified  to  perform  this  function. 

It  is  also  proposed  that  the  Board 
approve  an  additional  amendment  to 
Exchange  Rule  575  to  conform  that  rule 
to  a  comparable  NYSE  rule  which 
allows  a  member  organization  managing 
stock  under  an  ERISA  Plan  to  vote  the 
proxies  on  the  stock  in  accordance  with 
its  ERISA  Plan  fiduciary 
responsibilities.^ 

Most  Amex  member  firms  doing  a 
public  business  are  dual  members  of 
both  the  NYSE  and  Amex,  and  the  rules 
of  the  two  exchanges  regarding  proxies 
and  voting  have  historically  been 
substantially  the  same.  Accordingly,  it 
is  appropriate  to  modify  these  Amex 
rules  to  track  the  NYSE  amendments. 

(b)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with  . 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  prevents 
fraudulent  and  manipulative  acts, 
promotes  just  and  equitable  principles 
of  trade,  removes  impediments  to  and 
perfects  the  mechanism  of  a  free  and 
open  market  and,  in  general,  protects 
the  investing  public  in  that  it  establishes 
standards  for  investment  advisers  to 
receive  proxy  and  related  material  and 
to  vote  proxies,  thereby  meeting 
customer  needs  while  providing 
appropriate  regulatory  safeguards. 


6  See  File  No.  SR-?srYSE-93-37  filed  with  the 
Commission  on  October  22, 1993. 

'This  NYSE  Rule  currently  states  that  no  member 
organization  shall  give  or  authorize  the  giving  of  a 
proxy  to  vote  stock  registered  in  its  name,  or  in  the 
name  of  its  nominee,  except  as  required  or 
permitted  under  the  provisions  of  Rule  452.  unless 
such  member  organization  is  the  t>enericial  owner 
of  such  stock.  Notwithstanding  the  foregoing,  any 
member  organization,  designated  by  a  named 
fiduciary  as  the  investment  manager  of  stock  held 
as  assets  of  an  ERISA  Plan  that  expressly  grants 
discretion  to  the  investment  manager  to  rtianage, 
acquire,  or  dispose  of  any  plan  asset  and  which  has 
not  expressly  reserved  the  proxy  voting  right  for  the 
named  fiduciary,  may  vote  the  proxies  in 
accordance  with  its  ERISA  Plan  fiduciary 
responsibilities.  Sec  NYSE  Rule  450.  Restriction  on 
Giving  of  Proxies. 


B.  Self-Regulatory  Organization's       ,    , 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe.lhat 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

HI.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  In  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange   .> 
Commission,  450  Fifth  Street,  N. W.,      ■  - 
Washington.  D.C.  20549,  Copies  of  the 
suhmission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  . 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rtile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PuMic  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should-refer  to  File  No.  SR-Amex-94- 
3  and  should  be  submitted  }r}  July  29. 
1994. 
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B.  Self-Regulatory  Organization's       ..    , 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beJieve.ihat 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  pubhcation  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
sul>missJon,  all  subsequent 
amendments,  all  written  statements 
with  respiect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  role  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should-refer  to  File  No.  SR-Amex-94- 
3  and  should  be  submitted  }yy  July  29. 
1994. 


For  the  Commission,  by  the  Division  of. 
Market  Regulation,  pursuant  to  delegatpd 
authority. 

JonathaH  G.  Katz, 

Secretary. 

IFR  Doc.  94-16567  Filed  ,7-7-94;  8:45  ami 
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(Reteas©  No.  34-34299;  Fite  Ko.  SR-Amex- 
94-02] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Rescission  of 
Rules  560  and  570,  and  Amendment  of 
Rule  550,  Commentary  .02 

My  3. 1994. 

On  February  16, 1994,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  T'SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-J 
thereunder,^  a  proposed  rule  change  to 
rescind  Rules  560  and  570,  and  to 
amend  Commentary  .02  to  Rule  550  to 
delete  its  reference  to  Rules  560  and 
570. 

The  proposed  rule  change  was  - 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33750  (March 
10, 1994),  59  FR  12366  (March  16. 
1994).  No  comments  were  received  on 
the  proDosal. 

In  light  oftheCommis.sion's 
rescission  of  Rule  lOb-2,  promulgated 
luider  the  Act,*  the  Exchange  is 
rescinding  its  Rules  560  and  570.  Rule 
lOb-2,  adopted  by  the  Commission  in 
1937,  was  part  of  a  comprehensive 
package  of  antifraud  provisions.*  Its 
purpose  was  to  prevent  persons 
participating  in  the  distribution  of  a 
security  fi-om  stimulating  the  purchase 
on  an  exchange  of  such  security  by 
-paying  compensation  to  any  person  for 
soliciting  such  purchases. 

In  1942,  the  Commission  amended 
Rule  lOb-2  to  permit  an  exemption  for 
special  offerings  under  a  plan  filed  with 
the  Commission  by  an  exchange.*  The 
Amex's  plan,  contained  in  Rule  560. 
permits  special  offerings,  at  a  fixed  price 
and  for  a  fixed  period  of  time,  on  the 
Exchange  where  the  quantity  of  stock 
involved  cannot  be  absorbed  in  the 
reguiflf  auction  market  within  a 
reasonable  tiine  and  at  a  reasonable 


'l5U.S.C-7fls(b)(l)IJ988). 

*  17  CFR  240.19b~«  (1993), 

'See  Securities  ^change  Ad  Release  No  32100 
(April  2. 1993),  58  FR  19145  (April  8, 1993). 

*See  Securitiet  Exchange  Aci  Release  No.  1330 
(August  4, 1937). 

"'See  Securities  Exchange  Act  Release  No.  3146 
(February  6, 1941J.  . 


price.  Rule  560  permits  a  person  m&king 
a  special  offering  to  pay  a  special 
commission  to  a  broker  for  a  purchasing 
customer.* 

In  1953,  the  Commission  amended 
Rule  lOb-2  to  expand  Lhe  scope  of  its 
exemption  by  eiiminaling  the 
requirements  that  the  compensation 
paid  be  a  "special  commission."?  Amex 
Rule  570,  which  permits  distributions  of 
stock  of  the  tj^pe  addressed  under 
Exchange  Act  Rule  lGb-2,  requires  that 
compensation  be  paid  in  accordance 
with  the  terms  of  a  Commission 
approved  plan  for  an  exchange 
distribution,  and  that  the  payer  not 
know  or  have  reasonable  grounds  to 
believe  that  transactions  violating  the 
terras  of  an  approved  plan  are  taking 
plat;e. 

In  proposing  the  rescission  of  Rule 
lOb-2,  the  Commission  stated  that  the 
significant  changes  that  have  taken 
place  in  the  securities  markets  since 
Riile  lOb-2's  adoption,  and  the  coverage 
of  other  antifraud  and  antimanipulation 
provisions  of  the  federal  securities  lews, 
such  as  Rule  lOb-5  and  Rule  lOb-6.         ' 
made  it  appropriate  to  rescind  Rule 
lOb-2."  The  Exchange  is  rescinding 
Rules  560  and  570,  its  plans  adopted  in 
response  to  Rule  lOb-2  because  they 
are  obsolete.  The  Exchange  also  is 
amending  Rule  550  (which  pertains  to 
secondary  distributions.)  to  delete  a 
reference  to  the  Speciai  Offering  and 
Exchange  Distribution  pjles.» 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  w  »ib 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a'  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6{b).»«'  In 
particular,  Lhe  Commission  believes  ihe 
proposal  is  consistent  with  the  Sect.on 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  ju^t 
and  equitable  principles  of  trade,  to 


«"  Rule  560  specifies  a  minimum  share  size  ot 
1.000  share."!,  with  a  value  of  $2S.00a  By  loo^v  «• 
standards,  1,000  shares  of  stocii  with  a  value  ol 
$25,300  is  not  a  qiuintily  of  slock  that  cannot    • 
readily  be  absorbed  in  the  regular  auction  marltt. 
Rule  560  predate;  special  Amex  block  trading  rules, 
such  as  Rule  24.  which  derme»  a  block  of  slock  as 
10.000  shares  or  muie. 

'■  See  Securities  Exchange  Act  Release  No.'  4922 
(August  20,  1953). 

"The  Commi.'^slon  recently  issued  a  concept 
release  to  solicit  comments  on  a  l>road  range  ot 
issues  relating  to  antimanipulation  regulation  of 
seairities  offerings  under  the  Act,  including  H  ,  e 
lOb-6.  See  Securities  Act  Release  No.  7057. 
Securities  Exchange  Ad  Release  No.  33924. 
International  Series  Release  No.  657  (April  19 
1994).  59  FR  21681  (April  26,  1994). 

•The  Qjmmis,sion  approved  the  r«sc>ssion  oi 
analogous  N«W  York  Stock  Exchange  rules^  Si  • 
Securities  Exchange  Act  Release  No.  32822  [A  .,t  iisl 
31. 1993),  68  FR  47484  (September  9.  1993) 

•«'15D.S.C781f)(I98»). 
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prevent  firaudulenl  and  manipulative 
acts,  and,  in  generil.  to  protect  investors 
and  the  public  intdresL*' 

The  Commission  believes  that  the 
rescission  of  Exchinge  Rules  560  and 
570,  and  the  amendment  to  Exchange 
Rule  550  (which  deletes  any  reference  to 
the  substance  of  Exchange  Rules  560 
and  570).  is  approsriate  because  these 
Exchange  Rules  w»re  adopted  in 
response  to  recently  rescinded  Rule 
lOb-2  under  the  A|:t.  The  Commission 
believes  that  the  activities  with  which 
these  Exchange  ru|es  are  concerned  are 
sufficiently  addressed  by  the  general 
antifraud  and  antiihanipulation 
provisions  of  the  federal  securities  laws 
as  discussed  in  thq  Commission's 
release  rescinding  Kule  lOb-2  of  the 
Act.  Furthermore,  the  Commission 
believes  that  it  is  consistent  with  the 
Act  to  allow  the  Exchange  to  delete 
obsolete  and  redundant  rules. 

It  Is  Therefore  Otdered,  pursuant  to 
Section  19(b)(2}  of  the  Act.»2  that  the 
proposed  rule  chai  ige  {SR-Amex-94- 
02)  is  approved. 

For  the  Commissiob.  by  the  Division  of 
Market  Regulation,  p  jrsuant  to  delegated 
authority." 

Jonathan  G.  Katz. 

Secretary. 

|FR  Doc  94-16568  Filed 


BIUJMO  COOC  M10-01-M 


-7-94:  8:45  am] 


[Release  No.  34-34300;  Intematlonal  Series 
Release  No.  678;  Fil*  No.  SR-Amex^4-04] 

Setf-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notic0  of  Filing  and  Order 
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I.  Introduction 
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circumstances.  3  On  May  19, 1994,  the 
Amex  submitted  Amendment  No.  1  to 
the  rule  filing.'' 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33864  (April 
5. 1994).  59  FR  17406  (April  12, 1994). 
No  comments  were  received  on  the 
proposal. 

II.  Description  of  the  Proposal 

Current  Amex  policy  requires  all 
listed  companies  to  submit  to 
shareholders  an  annual  report  with 
financial  information  as  detailed  in  the 
Amex  Company  Guide.  The  Exchange  is 
modifying  its  annual  report 
requirements  to  allow  U.S.  Holders  to 
receive  summary  annual  reports  if  it  is 
the  practice  in  the  home  country  of  the 
foreign  issuer  and  certain  other 
conditions  are  met.  The  following  is  the 
text  of  the  rule,  with  italics  representing 
the  language  added: 

Section  110.  Securities  of  Foreign 
Companies 

*        *        *        *        * 

(d)  Disclosure — ^The  Exchange  will 
require  the  company  to:  (i)  furnish  to 
American  shareholders  an  English 
language  version  of  its  annual  financial 
statements  and  all  other  materials 
regularly  provided  to  other 
shareholders,  and  (ii)  publish,  at  least 
semi-annually,  an  English  language 
version  of  its  interim  financial 
statements.  In  addition,  the  Exchange 
will  permit  non-U.S.  issuers  to  follow 
home  country  practices  regarding  the 
distribution  of  annual  reports  to 
shareholders,  if.  at  a  minimum, 
shareholders  (i)  are  provided  at  least 
summary  annual  reports,  including 
summary  financial  information,  and  (ii) 
have  the  ability,  upon  request,  to  receive 
a  complete  annual  report,  and  the 
financial  information  contained  in  the 
summary  annual  report  is  reconciled  to 
U.S.  generally  accepted  accounting 
principles  to  the  extent  that  such 
reconciliation  would  be  required  in  the 
full  annual  report. 

The  rule  change  is,  in  part,  in 
response  to  an  amendment,  adopted  in 
1990,  to  the  U.K.  Companies  Act  that 


'  An  ADR  is  a  negotiable  receipt  that  is  issued  by 
a  depositary,  generally  a  bank,  representing  shares 
of  a  foreign  issuer  that  have  been  deposited  and  are 
held,  on  behalf  of  bolden  erf  the  ADRs,  at  a 
custodian  bank  in  the  foreign  issuer's  home 
country.  ADRs  are  traded  on  the  national  stock 
exchanges  and  in  over-the-connter  markets  like 
slocks  of  domestic  companies. 

•  Letter  from  Claudia  Crowley,  Ame.x.  to  Sharon 
Lawson.  Assistant  Director,  SEC.  dated  May  18, 
1994  ("Amex  Letter").  The  amendment  added  the 
phrase  "including  summary  financial  information" 
in  sufaaection  (i)  of  the  aew  language.  See  text  of 
new  rule,  infra. 


permits  issuers  listed  on  the  London 
Stock  Exchange  to  provide  holders  of 
their  ordinary  shares  a  choice  to  receive 
a  full  annual  report  or  a  summary 
annual  report.'  The  Amex  rule  is 
formulated  to  permit  foreign  issuers  to 
distribute  summary  annual  reports 
consistent  with  the  practices  of  their 
home  countries.  The  rule  does  not 
attempt  to  specify  particular  financial 
requirements."  Instead,  the  Exchange 
will  review  specific  proposals  to  ensure 
that  U.S.  Holders  receive  adequate 
information.^ 

The  rule  also  does  not  mandate  any 
specific  method  for  providing  U.S. 
Holders  with  summary  annual  reports. 
As  with  the  substantive  requirements, 
the  Amex  proposal  recognizes  that 
foreign  countries  will  develop  their  own 
procedures  for  issuers  to  provide 
summary  reports  in  lieu  of  full  annual 
reports.  The  Exchange,  however,  has 
indicated  that  it  will  review  all 
proposed  programs  to  ensure  that  U.S. 
Holders  have  reasonable  access  to  the 
full  annual  report  and  receive  full 
disclosure  of  their  option  to  receive  the 
full  report.* 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  to  permit  non- 
U.S.  issuers  to  distribute  siunmary 
annual  reports  to  U.S.  Holders 
according  to  the  home  country  practice 
of  the  foreign  issuer  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the  Act.* 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  requirements  that  the 


'^  The  U.K.  Companies  Act  sets  forth  the  specific 
Hnancial  and  maoagsmeat  infornoation  that  must  be 
contained  in  the  summary  reports,  in  addition,  the 
U.K.  Companies  Act  requires  that  shareholders  who 
receive  only  the  summary  report  be  given  the 
opportunity,  at  any  time,  to  obtain  the  full  annual 
report  from  the  company  and  that  companies  must 
notify  shareholders  annually  of  this  right  and  how 
the  report  can  be  obtained.  When  the  program  was 
instituted  in  ibe  UX  in  1990.  shareholders 
received  both  reports  and  notice  of  tha  available 
option  with  respect  to  future  reports. 

*  Although  the  new  mle  is  formulated  to 
acconBiiotlate  the  U.K. 's  program,  other  foreign 
countries  may  adopt  different  practices. 

'Amex  Letter,  supra' note  4.  The  letter  dariRed 
that  the  Exchange  does  not  intend  to  adopt  the 
substance  of  the  U.K.  program,  and  that  it  will 
permit  the  practice  of  providing  shareholders  with 
an  option  to  receive  summary  annual  reports  as 
opposed  to  full  annual  reports  to  evolve  over  time. 
The  Amex  has  committed  to  review  each  home 
country's  practices  to  detennine  their  sufficiency  in 
providing  cnformatioii  to  U.S.  Holders. 

"  Id.  Under  the  Amex  rule,  full  annual  reports 
mu.st  stil)  be  prepared  and  made  available  to  all 
U.S.  shareholders. 

"15U.S.C.  78f(b)(1988). 


rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public  interest, 
in  that  it  accommodates  foreign 
practices  while  ensuring  that  U.S. 
shareholders  of  foreign  securities  and 
holders  of  ADRs  continue  to  receive 
adequate  information  concerning  the 
companies  in  which  they  invest. 

As  the  securities  markets  of  the  world 
become  increasingly  interconnected,  it 
4p  inevitable  that  application  of  certain 
exchange  rules  conflict  with  customs 
and  market  practices  in  other 
jurisdictions. »»  The  Comrnission 
believes  that  th^  Amex's  rule  reflects  an 
appropriate  balance  between  the  need  to 
protect  U.S.  investors  and  the  costs 
associated  with  requiring  non-U.S. 
companies  to  provide  U.S.  investors 
with  full  annual  reports  while  the 
companies'  home  country  law  permits 
summary  reports  to  foreign  investors. 
Accordingly,  for  the  reasons  discussed 
in  more  detail  below,  we  beUeve  it  is 
appropriate,  in  this  limited  situation 
pursuant  to  the  conditions  set  forth  in 
Section  110,  to  allow  foreign  issuers  to 
comply  with  their  home  country 
practices  for  the  distribution  of  annual 
reports  to  U.S.  Holders. 

First,  the  rule  sets  forth  certain 
minimum  requirements  before  summary 
reports  can  be  used,  including  that 
financial  information  contained  in  the 
summary  annual  report  be  reconciled  to 
U.S.  generally-accepted  accounting 
principles,  and  that  all  shareholders 
have  the  abiUty  upon  request  to  receive 
a  full  annual  report.  Second,  the  Amex 
vrill  evaluate  each  coimtry's  program  for 
providing  shareholders  with  siunmary 
annual  reports  to  verify  that  U.S. 
Holders  are  receiving  adequate 
information  under  the  laws  of  the 
foreign  country.  Finally,  the  Amex  will 
also  review  the  procedure  the  country 
has  provided  for  disclosing  to 
shareholders  the  option  to  receive  a  full 
annual  report.  If  the  Exchange 
determines  that  either  the  substance  or 
the  procedure  provided  by  a  foreign 
country's  law  is  imsatisfactory,  the 
Exchange  may  prescribe  additional 
requirements  before  the  summary 
annual  report  can  be  distributed  to  U.S. 
Holders  under  the  Amex  rule.  In  this 
regard,  the  Amex  has  stated  it  will 
ensure,  under  its  new  rule,  that 


■"•The  Commission  previously  has  allowed 
exchanges  to  waive  or  modify  certain  of  its  listing 
standards  for  foreign  companies  based  on  the  laws, 
customs  or  practices  of  their  home  countries.  See 
Securities  Exchange  Act  Release  No.  33661 
(February  23, 1994),  59  FR  10028  (March  2, 1994); 
Securities  Exchange  Act  Release  No.  24634  (June 
23. 1987),  52  FR  24230  (June  29.  1987). 
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rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public  interest, 
in  that  it  accommodates  foreign 
practices  while  ensuring  that  U.S. 
shareholders  of  foreign  securities  and 
holders  of  ADRs  continue  to  receive 
adequate  information  concerning  the 
companies  in  which  they  invest. 

As  the  securities  markets  of  the  world 
become  inrjeasingly  interconnected,  It 
ip  inevitable  that  application  of  certain 
exchange  rules  conilict  with  customs 
and  market  practices  in  other 
jurisdictions. »»  The  Commission 
believes  that  the  Amex's  rule  reflects  an 
appropriate  balance  between  the  need  to 
protect  U.S.  investors  and  the  costs 
associated  with  requiring  non-U.S. 
companies  to  provide  U.S.  investors 
with  full  annual  reports  while  the 
companies'  home  country  law  permits 
simimary  reports  to  foreign  investors. 
Accordingly,  for  the  reasons  discussed 
in  more  detail  below,  we  believe  it  is 
appropriate,  in  this  limited  situation 
pursuant  to  the  conditions  set  forth  in 
Section  1 10,  to  allow  foreign  issuers  to 
comply  with  their  home  country 
practices  for  the  distribution  of  annual 
reports  to  U.S.  Holders. 

First,  the  rule  sets  forth  certain 
minimum  requirements  before  summary 
reports  can  be  used,  including  that 
financial  information  contained  in  the 
summary  annual  report  be  reconciled  to 
U.S.  generally-accepted  accounting 
principles,  and  that  all  shareholders 
have  the  ability  upon  request  to  receive 
a  full  annual  report.  Second,  the  Amex 
will  evaluate  each  country's  program  for 
providing  shareholders  with  summary 
annual  reports  to  verify  that  U.S. 
Holders  are  receiving  adequate 
information  under  the  laws  of  the 
foreign  country.  Finally,  the  Amex  will 
also  review  the  procedure  the  country 
has  provided  for  disclosing  to 
shareholders  the  option  to  receive  a  full 
annual  report.  If  the  Exchange 
determines  that  either  the  substance  or 
the  procedure  provided  by  a  foreign 
country's  law  is  unsatisfactory,  the 
Exchange  may  prescribe  additional 
requirements  t)efore  the  summary 
annual  report  can  be  distributed  to  U.S. 
Holders  under  the  Amex  rule.  In  this 
regard,  the  Amex  has  stated  it  will 
ensiu«,  under  its  new  rule,  that 


■•"The  Commission  previously  has  allowed 
exchanges  to  waive  or  modify  certain  of  its  listing 
standard*  for  foreign  companies  based  on  the  laws, 
customs  or  practices  of  their  home  countries.  See 
Securities  Exchange  Act  Release  No.  33661 
(February  23. 1994),  59  FR  10028  (March  2, 1994); 
Securities  Exchange  Act  Release  No.  24634  (June 
23, 1987),  52  FR  24230  (June  29.  1987). 


shareholders  receive  adequate 
information  and  are  provided  with  full 
and  meaningful  disclosure  of  their 
choices  to  receive  the  full  annual  report 
as  opposed  to  the  summary  report." 
Based  on  the  above,  the  Commission 
believes  the  Exchange's  review  and 
oversight,  combined  with  the  minimum 
requirements  set  forth  in  the  rule, 
should  ensure  the  continued  protection 
of  investors  and  the  public  interest 
insistent  with  Section  6(b)(5)  of  Lhe 
Act. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  notice  of  filing  thereof. 
Amendment  No.  1  added  language  to 
-subsection  (a)  of  the  proposed  rule  to 
clarify  the  Exchange's  intention  that 
summary  annual  reports  include 
summary  financial  information.'^  The 
Amex's  proposed  rule  change  was 
published  in  the  Federal  Register  for 
the  full  statutory  period  and  no 
comments  were  received. '^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argmnents  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wnritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  born  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
04  and  should  be  submitted  by  July  29, 
1994. 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-Amex-94- 


04),  including  Amendment  Na  1  on  .in 
accelerated  basis,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegat.^d 
authority." 

|FR  Doc.  94-16569  Filed  7-7-94;  8:45  am| 
BNJJNG  COM  MKMI-M 


' '  See  Amex  letter,  supm  note  4. 

"See  Securities  Exchange  Act  Release  No.  33864 
(April  5, 1994),  59  FR  17406  (April  12, 1994). 

•■•15  U.S.C.  7Bs(b)(2)  (1988). 


[Retease  No.  34-34303;  FUe  No.  SR-NYSE- 
93-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  ol  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Procedures 
for  Handling  Block  Crosses  at 
Significant  Premiums  or  Discounts 

)tiiy  1,1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
( 'Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
20,  1993,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  D  below,  which  Items  have 
been  prepared  by  the  srlf-regulatory 
organization.  The  Com;i,-ssion  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  cbangis 
from  interested  persons. 

1.  Self-Regulatory  Orgaoization's 
Statement  of  the  Terms  of  Sulntance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  Information  Memo  which  discusses 
procedures  under  current  Exchange 
Rules  for  handling  block  crosses  that  are 
proposed  to  be  executed  at  significant 
premiums  or  discounts  from  the  last 
sale. 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


»'■  17  CFR  200.30-3(a)(12)  (1993). 
'  15  U.S.C.  78s(b)(l)  (1988). 
^  17  CFR  240.«)b-4  (1993). 
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A  Self-Regulatory  Organization's 
Statement  of  the  PuqMlse  of,  and 
Statutory  Basis  for.  tht  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  p  roposed  rule 
change  is  to  review  th(  Exchange's 
existing  procedures  foi  handling  block 
crosses  that  are  propos  ed  to  be  executed 
at  significant  premiums  or  discounts 
from  the  prevailing  market  in  the 
subject  security.  These  procedures  are 
designed  to  ensure  tha  such  block 
transactions  are  subjec :  to  appropriate 
oversight  and  exposun  to  other  market 
interest. 

There  are  three  type:  of  decisions  that 
may  be  made,  as  apprc  ariate.  when  a 
block  cross  is  propose(  to  be  effected  at 
a  significant  premium  pr  discount.  First, 
pursuant  to  Exchange  Rule  79A.30. 
whenever  any  transact  on  is  to  be 
effected  at  a  price  that  s  $1  or  more 
away  from  a  last  sale  ii  the  subject 
security  under  $20,  or  52  or  more  away 
from  a  last  sale  of  $20  i  >r  more,  it  must 
be  approved  by  a  Flooj  Official.  In 
addition,  in  the  case  ol  a  proposed  block 
transaction  which  wou  Id  be  effected  at 
a  significant  price  chai  ge  from  the  last 
sale  (and  particularly  a  ny  trade  at  a 
price  which  would  be  he  lesser  of  10% 
or  three  points  from  th  5  previous  sale  in 
the  subject  security,  or  five  points  if  the 
previous  sale  was  $10C  or  m.ore),  a  floor 
Governor,  a  Senior  Flo  )r  Official,  or  two 
Floor  Officials,  should  make  a 
determination  whethei  the  expected 
price  change  suggests  t  lat  the  overall 
market  in  that  security  would  be  better 
served  by  a  trading  hal  .  with 
telescoping  price  indie  ations  that  come 
progressively  closer  to  the  re-opening 
price. 

Third,  in  exceptiona  circumstances,  a 
Floor  Governor  or  a  Se  lior  Floor 
Official  may  determint  that  it  is 
appropriate  to  continu  s  trading  rather 
than  calling  a  trading  i  all.  In  such  a 
case,  when  a  member  j  roposes  to  effect 
a  block  transaction  at  a  significant 
premium  or  discount  f  om  the 
prevailing  market  and  he  specialist  is 
aware  of  interest  on  th<  i  contra  side,  the 
specialist,  with  approv  ^1  of  a  Floor 
Governor  or  Senior  Fk  or  official,  may 
widen  the  quotation  fo '  a  brief  period, 
generally  not  to  exceec  five  minutes,  to 
try  to  contact  and/or  at  tract  contra  side 
market  interest.  In  the  <  :ase  of  a 
significant  discount,  tl  e  bid  would 
represent  the  proposed  cross  price,  the 
offer  would  touch  the  i  ist  sale  price  and 
the  quotation  size  wou  d  be  100  shares 
by  100  shares.  Convers  jly,  in  the  case  of 
a  significant  premium,  the  bid  would 
touch  the  last  sale  and  the  offer  would 
represent  the  proposec  cross  price,  with 


the  quotation  size  being  100  shares  by 
100  shares.  The  same  principles  would 
also  apply  to  a  situation  where  a  sudden 
influx  of  market  orders  on  only  one  side 
of  the  market  make  a  significant  price 
chance  likely. 

A 1  lb  lock  transactions  are  subject  to 
the  EM:hange's  auction  market  rules 
(e.g..  Rules  72.  76,  and  127).  which 
provide  the  opportunity  for  other 
market  participants  to  improve  the  price 
for  one  side  or  the  other  of  the  proposed 
cross.  However,  if  a  block  transaction  at 
a  significant  premium  or  discount  is 
proposed  very  near  the  close  of  trading, 
there  may  not  be  sufficient  time  to 
implement  the  procedures  described 
above  and  a  Floor  Governor  or  a  Senior 
Floor  Official,  or  two  Floor  Officials 
may  determine  that  it  is  therefore 
appropriate  to  halt  trading. 

Specialists  must  be  prepared  to 
participate  in  such  transactions,  as 
dealer,  to  the  extent  necessary  to 
maintain  a  feir  and  orderly  aftermarket 
following  the  execution  of  such 
transactions.  Any  situation  where  there 
is  a  disagreement  between  the  specialist 
and  the  broker  representing  the  block 
orders  as  to  the  extent  of  the  needs  of 
the  specialist  should  be  referred  to  a 
Floor  Official  for  resolution. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 


Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
48  and  should  be  submitted  by  July  29. 
1994. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
NYSE's  proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5)  of  the  Act,3  which 
requires  that  an  exchange  have  rules 
that  are  designed  to  prevent  fraudulerjt 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  the 
Exchange's  policy  requiring  the 
approval  of  a  Floor  Governor,  Senior 
Floor  Official,  or  two  Floor  Officials  for 
block  transactions  effected  at  significant 
price  changes  from  the  last  sale  provides 
appropriate  Exchange  oversight  of 
specialists'  conduct  and  is  consistent 
with  Section  6(bK5)  of  the  Act  in  that 
this  oversight  may  tend  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  assist  specialists  in 
maintaining  fair  and  orderly  markets  by  - 
ensuring  that  block  transactions  are 
properly  priced  and  exposed  to  other 
market  interest. 

The  Commission  believes  the  rule 
change  is  consistent  with  NYSE  Rule 
79A.30.  which  requires  that  all 
transactions  that  are  made  at  one  point 
or  more  away  from  a  last  sale  in  a 
security  priced  under  $20.  or  two  points 
or  more  away  from  a  last  sale  of  $20  or 
more  must  be  approved  by  a  Floor 


Official.  Where  a  block  transaction  is 
proposed  that  would  result  in  a  more 
significant  price  change  than  the  one  or 
two  point  parameter  discussed  in  Rule 
79A.30,  the  Information  Memo  states 
that  consultation  should  involve  a  Floor 
Governor,  a  Senior  Floor  Official  or  two 
Floor  Officials.  The  Commission 
believes  that  in  such  situations,  a 
trading  hah  or  a  gap  quotation  may  be 
needed  to  maintain  orderly  markets,  and 
that  consultations  with  the  specified 
officials  could  aid  speciahst  in  fulfilling 
their  market  making  responsibilities. •• 

The  Commission  believes  that  the 
Information  Memo  highlights  the 
responsibilities  of  specialists  in  terms  of 
block  crosses  that  are  afready  set  forth 
in  the  Exchange's  Rules  and  policies.  In 
addition,  the  Commission  believes  that 
the  adoption  of  the  Information  Memo 
will  ensure  that  floor  members  are 
aware  of  their  obligation  to  consuh  with 
floor  officials  when  proposing  to 
execute  block  crosses  at  prices  that 
would  result  in  significant  price 
changes  from  the  last  sale.  The 
Commission  therefore  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) » that  the  proposed  rule 
change  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. • 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  94-16570  Filed  7-7-94;  8:45  am) 
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Seif-Reguiatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to  Its 
Net  Capital  Requirements  for 
Specialists 

July  1.1994. 

I.  Introduction 

On  January  14, 1994.  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  'Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 


'  15  U.S.C.  78f(b)(5)<198e). 


■•  Nothing  in  the  rule  change  effecu  the 
Exchange's  current  rule*  regarding  execution  of 
block  transactions,  such  as  NYSE  Rule  72  (Priority 
and  PrKxdence  of  Bids  and  Offers),  NYSE  Rule  76 
fCroasing"  Ordtn),  NYSE  Rule  78  (Sell  and  Buy 
Orders  Coupled  at  Same  Price),  and  NYSE  127 
(Block  Positioning). 

»  15  U.S.C  78s(b)(2)  (198«). 

« 17.CFR  200.3O-3(a)(12)  (1M3). 
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Official.  Where  a  block  transaction  is 
proposed  that  would  result  in  a  more 
significant  price  change  than  the  one  or 
two  point  parameter  discussed  in  Rule 
79A.30,  the  Information  Memo  states 
that  consultation  should  involve  a  Floor 
Governor,  a  Senior  Floor  Official  or  two 
Floor  Officials.  The  Commission 
believes  that  in  such  situations,  a 
trading  hah  or  a  gap  quotation  may  be 
needed  to  maintain  orderly  markets,  and 
that  consultations  with  the  specified 
officials  could  aid  speciahst  in  fulfilling 
their  market  making  responsibilities.* 

The  Commission  believes  that  the 
Information  Memo  highlights  the 
responsibihties  of  specialists  in  terms  of 
block  crosses  that  are  aheady  set  forth 
in  the  Exchange's  Rules  and  policies.  In 
addition,  the  Commission  believes  that 
the  adoption  of  the  Information  Memo 
will  ensure  that  floor  members  are 
aware  of  their  obligation  to  consuh  with 
floor  officials  when  proposing  to 
execute  block  crosses  at  prices  that 
would  result  in  significant  price 
changes  from  the  last  sale.  The 
Commission  therefore  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  the  thirtieth  day  after  the  date  of 
pubhcation  of  notice  of  filing  thereof  in 
the  Federal  Register. 

//  is  therefore  ordered,  pursuant  to 
Section  19(bK2) » that  the  proposed  rule 
change  is  hereby  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonadian  G.  Katz, 

Secretary. 

IFR  Doc.  94-16570  Filed  7-7-94;  8:45  am] 
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I.  Introduction 

On  January  14. 1994,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  ot  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 


■•  Nothing  in  tiie  rule  change  effects  the 
Exchange's  currant  rule*  regarding  execution  of 
block  transactions,  such  as  NYSE  Rule  72  (Priority 
and  t>raceaenc«  of  Bids  and  Offers),  NYSE  Rule  76 
{"Crossing"  Ordtn),  NYSE  Rule  78  (Sell  and  Buy 
Orders  Coupled  at  Same  Price),  and  NYSE  127 
(Block  Positioning). 

» 15  U.S.C  78s(bM2)  <198«). 

« 17  CFR  200.30-3<a)(12)  (19MJ. 


"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exdiange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  the  Exchange's  net  capital 
requirements  fat  Exchange  specialists. 
On  March  8, 1994,  the  PSE  submitted  to 
the  Commission  Amendment  No.  1  to 
the  proposed  rule  change. ^  On  April  1, 
1994,  the  PSE  submitted  to  the 
Commission  Amendment  No.  2  to  the 
proposed  rule  change.* 

The  propo^d  rule  change,  together 
with  Amendment  Nos.  1  and  2,  was 
noticed  in  Securities  Exchange  Act 
Release  No.  34026  (May  9, 1994).  59  FR 
25134  (May  13, 1994).  No  comments 
were  received  on  the  proposal.  This 
order  approves  the  proposed  rule 
change,  including  Amendment  Nos.  1 
and  2. 

II.  Description  of  the  Proposal 

The  Exchange  is  amending  Rules  2.8 
and  2.1,  and  adopting  Rules  2.1(b), 
2.1(c)  and  2.1(d)  of  the  PSE  Rules  of  the 
Board  of  Governors,  concerning  capital 
requirements  for  specialists.  The 
amended  and  adopted  rules  will  become 
effective  July  1, 1994.  The  Exchange  is 
amending  PSE  Rule  2.8(aL  which 
currently  exempts  specialists  from  the 
Exchange's  net  capitalmle.*  The 
Exchange  is  deleting  "specialists"  from 
this  list  of  exempt  members  and  adding 
"lead  market  makers  in  listed  options" 
to  the  Ust.  The  Exchange  stated  that  this 
amendment  is  intended  to  make  the 
Exchange's  rules  conform  to  the  recent 
amendments  to  the  SEC's  net  capital 
rule,  which  effective  April  1, 1994, 
made  the  SEC's  net  capital  rule 
applicable  to  equity  specialists.* 

The  PSE  is  amending  Rule  2.1(a)  to 
require,  to  the  extent  applicable,  every 
member  organization  to  maintain  a 
minimum  net  capital  in  accordance 
vrith  the  provisions  of  SEC  Rule  15c3- 
17  This  amendment  also  reflects  the 


'15  U.S.C  7Bs(b)(lKi9«8). 

2 17  CFR  240.19b-«  (1994). 

^  See  lettax  bom  Michael  D.  PierBon,  Senior 
Attorney,  Market  Regulation,  PSE,  to  Umi*  A. 
Randazzo.  Attorney.  Office  of  Derivative  and 
Exchange  Oversight,  SEC,  dated  March  4,  1994. 
Amendment  No.  1  made  various  clarifying 
amendments  to  the  proposed  rule  change. 

« See  letter  from  Michael  D.  Pierson.  Senior 
Attorney,  Market  Regulation,  PSE,  lo  Louis  A. 
Randazzo,  Attorney,  Office  of  Derivative  and 
Exchange  Oversight,  SEC,  dated  March  28, 1994. 
Amendment  Na  2  made  further  darifying 
amendraenls  lo  the  proposed  rule  cfaange. 

■The  tefm  "net  capitar'.4s  used  in  the  PSE 
proposal,  means  net  capital  as  deHned  by 
Commission  Rule  15c3-l.  Rule  15c3-l  defines  net 
capital  as  the  net  worth  of  a  broker  or  dealer, 
adjusted  by  certain  adjustments  prescribed  in  Rule 
15c3-l.  See  17  CFR  240,1 5c3-l (c)(2)  (1994). 

•See  Securities  Exchange  Act  Release  No.  32737 
(August  11, 1993),  58  FR  43555  (August  17,  1993). 

'  17  CFR  240.15C3-1  (1994), 


SEC's  amendments  to  SEC  Rule  15c3-l, 
which,  as  mentioned  above,  made  the 
SEC's  net  capital  rule  applicable  to  the 
Exchange's  equity  specialists.  Rule  2.1 
is  also  being  amended  to  clarify  that  the 
PSE's  net  capital  requirements  wrill  be  in 
addition  to  the  Specialist  Post  Capital 
requirement  of  Rule  2.2.^ 

The  PSE  is  adopting  Rule  2.1(b)  to 
establish  a  net  capital  requirement  for 
Exchange  specialist  firms  that  are 
subject  to  the  aggregate  indebtedness 
and  alternative  net  capital  requirements 
under  Rule  15c3-l.«  Rule  2.1(b)  requires 
specialist  firms  subject  to  the  SEC's 
aggregate  indebtedness  requirement  to 
maintain  a  minimum  net  capital  of  not 
less  than  $200,000.  Rule  2.1(b)(4) 
establishes  a  lesser  minimum  net  capital 
requirement  of  $150,000  for  broker- 
dealers  in  specialist  posts  subject  to  the 
SEC's  aggregate  indebtedness 
requirement  and  backed  by  more  than   . 
one  broker-dealer. 

Rule  2.1(c)(1)  adopts  a  net  capital 
requirement  for  equity  specialist  firms 
subject  to  the  SEC's  alternative  net 
capital  requirement.  Pursuant  to  the 
adopted  Rule,  specialist  firms  subject  to 
the  SEC's  alternative  net  capital 
standard  are  required  to  comply  with 
subsection  (a)(l)(ii)  of  Rule  15c3-l.io 
With  respect  to  joint  accounts.  Rule 
2.1(c)(2)  requires  each  broker-dealer  in  a 
specialist  post  backed  by  more  than  one 
broker-dealer  and  subject  to  the  SEC's 
alternative  net  capital  requirement  to 
comply  with  the  requirements  of  SEC 
Rule  15c3-l(a)(l)(ii).ii 

The  Exchange's  amendments  also 
adopt  new  requirements  and  establish 
related  procedures  for  specialist  firms 


•  Rule  2.2  provide.s.  in  part,  that  members 
registered  as  specialists  shall  at  all  limes  maintain 
for  each  specialist  post  a  minimum  of  Si  50.000  in 
either  cash  or  markeUble  securities  or  an  amount 
equal  to  25%  of  the  sum  of  the  raariwl  value  of  its 
securities  positions,  both  long  and  short,  whichever 
is  greater. 

•The  Aggregate  Indebtedness  Standard  under 
Rule  15c3-]  stales  that  no  broker  or  dealer,  other 
than  one  that  elects  the  Ahamative  Standard,  shall 
permit  iu  aggregate  indebtedness  to  all  other 
persons  to  exceed  1500  percent  of  iU  net  capiul  (or 
800  percent  of  its  net  capital  for  1 2  months  after 
commencing  business  as  a  broker  or  dealer).  See  17 
CFR  240.15c3-l(a)(l)(i)  (1994).  Role  15c3-Ua)(lKii) 
contains  the  Alternative  Standard,  which  state*  in 
part,  that  a  broker  or  dealer  shall  not  permit  its  net 
capital  to  be  less  than  the  greater  of  5250.000  or  2 
percent  of  aggregate  iMrii  items  computed  in 
accordance  with  Exhibit  A  to  Rule  15c3-3.  See  17 
CFR  240.15c3-l(a)(l)(ii)  (1994).  The  Commissions 
net  capital  rule  requires  the  Exchange's  equity 
speciaiists  to  maintain  net  capital,  under  the 
aggregate  iiuiebtedness  method,  equal  to  a 
minimum  of  Si 00.000  and,  under  the  ahemative 
method,  equal  to  a  minimum  of  5250,000.  See 
Securities  Exchange  Act  Release  No.  32737,  supra 
note  6. 

•"Rule  15c3-l(a)(lKii)  comainsthe  SECs 
alternative  net  capital  requirement.  See  17  CFR 
240.1Sc3-l(a)(l)(i))  (1994). 
"See  supra  note  10. 
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whose  net  capita  falls  below  certain 
levels.'^  With  res  sect  to  specialist  firms 
subject  to  the  SE(  i's  aggregate 
indebtedness  req|iirement.  adopted  Rule 
2.1(b)(2)  states  th^t  if  at  any  time  a 
specialist  firm's  i^et  capital  falls  below 
$200,000,  the  fin^  shall  promptly  notify 
the  Financial  Cor  ipliance  Department  of 
the  Exchange  and ,  in  addition,  the  firm 
shall  not  operate  its  a  specialist  with  net 
capital  of  between  $150,000  and 
$199,999  for  mon  than  60  days  unless 
such  finn  (a)  obta  ns  from  the  Vice 
President,  Regula  ion,  or  a  senior  officer 
of  the  Exchange  v  ritten  consent  to 
continue  to  opera  e  as  a  specialist;  and 
(b)  takes  corrective  action  including,  but 
not  limited  to,  act  ively  seeking 
financing  to  corre  :t  its  net  capital 
deficiency.  If  a  sp  jcialist  firm's  net 
capital  falls  belov  $150,000.  the  firm 
shall  be  subject  to  remedial  action 
including,  but  nol  limited  to,  the  loss  of 
specialist  privilegss. 

With  respect  to  specialist  posts 
backed  by  more  tl  an  one  broker-dealer 
and  subject  to  the  SEC's  aggregate 
indebtedness  requirement.  Rule 
2.1(b)(4)  provides  that  if  at  any  time 
such  a  broker-dea  er's  net  capital  falls 
below  $150,000,  t  le  broker-dealer  shall 
promptly  notify  tl  e  Financial 
Compliance  Depai  tment  of  the 
Exchange  and,  in  iiddition,  such  broker- 
dealer  shall  not  o{  erate  as  a  specialist 
with  net  capital  b<  tween  $120,000  and 
$149,999  for  more  than  60  days  unless 
such  firm  (a)  obtains  ft'om  the  Vice 
President,  Regulat  on,  or  a  senior  officer 
of  the  Exchange  w  ritten  consent  to 
continue  to  operat  3  as  a  specialist;  and 
(b)  takes  correctivd  action  including,  but 
not  limited  to.  acti  vely  seeking 
financing  to  correc  t  its  net  capital 
deficiency.  In  add  tion,  if  such  broker- 
dealer's  net  capita  falls  below  $120,000, 
such  broker-deaiei  shall  be  subject  to 
remedial  action  in  eluding,  but  not 
limited  to,  the  loss  of  specialist 
privileges. 

The  PSE  is  also  i  idopting  Rule  2.1(d) 
to  require  each  sp<  cialist  firm  to  report 
its  net  capital  to  th  b  Exchange  in  a  form 
and  manner  presci  ibed  by  the  Exchange. 
The  Exchange  will  promptly  notify  the 
Equity  Floor  Tradi  ig  Committee  of  any 
specialist  firm's  n«  t  capital  deficiency 
and  of  any  action  t  iken  by  the  Vice 
President,  Regulati  on,  or  senior  officer 


'-Pursuant  to  amendiiienls 
net  capital  rule,  effectivi  i 
equity  specialists  becair  s 
Commission's  net  capi 
Exchange  Act  Release 
a  result.  Exchange  equ 
comply  generally  with 
Commission's  early  wa 
procedures  as  codifled 
Act.  See  17  CFR  240.1 


jit  ' 


t  le 
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to  the  Commission's 
April  1.1994.  Exchange 
subject  to  the 
rule.  See  Securities 

32737.  supra  note  6.  As 
specialists  are  required  to 
e  provisions  of  the 
ing  notification 
Section  17a-l  I  under  the 

1  (1994). 


of  the  Exchange  in  connection 
therewith. 

The  Exchange  believes  that  the 
proposed  amendments  are  appropriate 
to  assure  that  the  customers  and 
creditors  of  its  equity  specialists  are 
protected  fi'om  monetary  losses  and 
delays  in  the  event  of  a  specialist's 
failure. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
section  6(b)(5),  in  particular,  in  that  it 
promotes  just  and  equitable  principles 
of  trade  and  protects  investors  and  the 
public  interest. 

ni.  Discussion 

The  Commission  finds  that  the  PSE's 
amendments  to  its  net  capital 
requirements  for  specialists  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
with  the  requirements  of  Section  6(b)(5) 
and  11(b)  of  the  Act."  The  Commission 
believes  that  the  PSE's  amendments  are 
consistent  with  the  Section  6(b)(5) 
requirement  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  and, 
in  general,  to  protect  investors  and  the 
public  interest.  The  Commission  also 
believes  that  the  rule  change  is 
consistent  with  Section  11(b)  of  the  Act, 
and  Rule  llb-1  thereunder,!"*  which 
allow  securities  exchanges  to 
promulgate  rules  relating  to  specialists 
in  order  to  maintain  fair  and  orderly 
markets.  The  rule  change  is  consistent 
with  the  Rule  llb-l(a)(2)(i)  requirement 
that  the  rules  of  a  national  securities 
exchange  that  permits  a  member  to 
register  as  a  specialist  and  to  act  as  a 
dealer  include,  among  other  things, 
adequate  minimum  capital  requirements 
in  view  of  the  markets  for  securities  on 
such  exchange. 

The  rules  of  the  PSE,  in  addition  to 
the  rules  set  forth  under  the  act,  impose 
certain  obligations  upon  specialists, 
including,  but  not  limited  to,  the 
maintenance  of  fair  and  orderly 
markets."  Specialists  play  a  crucial  role 
in  providing  stability,  liquidity,  and 
continuity  to  the  trading  of  stocks  on.  the 
Exchange.  Generally,  specialists  are 
under  an  affirmative  obligation  to  trade 
for  their  own  accounts  to  minimize 
order  imbalances  and  contribute  to 
continuity  and  depth  in  their  speciality 
stocks. »s  Conversely,  pursuant  to  their 


'M5  U.S.C.  78f(b)(5)  and  78k(b)  (1988). 

'M7  CFR  240.1lb-l  (1994). 

'"See  generally  Rule  5.29(f)  PSE  Rules  of  the 
Board  of  Governors.  See  also  Rule  llb-1  under  the 
Act. 

'*See  supra  note  15. 


negative  obligations,  specialists  are 
precluded  from  trading  for  their  own 
accounts  unless  such  dealing  is 
necessary  for  the  maintenance  of  a  fair 
and  orderly  market.  To  ensure  that 
specialists  fulfill  these  obligations,  it  is 
important  that  they  maintain  an  - 
adequate  amount  of  capital. 

The  importance  of  specialists'  net 
capital  as  it  relates  to  the  quality  of 
Exchange  markets  was  highlighted 
during  the  October  1987  Market  Break. 
In  the  Division  of  Market  Regulation's 
("Division")  report  on  the  1987  Market 
Break,  the  Division  reviewed,  among 
other  things,  specialists'  ability  to 
maintain  fair  and  orderly  markets  and 
minimum  capital  requirements  imposed 
by  the  exchanges.  During  the  1987 
Market  Break,  most  exchange  specialists 
were  exempt  from  the  Commission's  net 
capital  rule,  and  therefore,  were  only 
required  to  maintain  a  minimum 
amount  of  capital  as  determined  by  the 
rules  of  their  exchange.  In  this  respect, 
the  Division  stated  its  concern  that  the 
minimum  capital  requirements  imposed 
by  the  exchanges  on  specialists  did  not 
reflect  the  actual  capital  needed  to 
ensure  the  maintenance  of  fair  and 
orderly  markets  in  different  types  of 
securities.'^  Accordingly,  as  a  result  of 
the  staffs  concerns  regarding  the 
availability  of  capital  for  specialists, 
today's  more  volatile  market  conditions, 
and  the  state  of  the  exchanges'  specialist 
surveillance  and  monitoring  system,  the 
staff  began  to  examine  the  ramifications 
of  eliminating  the  specialist  exemption 
from  the  SEC's  net  capital  rule  and 
applying  the  net  capital  rule  to  all 
specialists. '8 

The  Commission  believes  that 
amending  Rules  2.1  and  2.8(a)  to  make 
the  PSE  net  capital  rule  applicable  to  all 
specialists  except  lead  market  makers  in 
listed  options,  and  adopting  minimum 
net  capital  requirements  for  specialist 
firms  and  specialist  posts  backed  by 
more  than  one  broker-dealer  is 
consistent  with  recent  amendments  to 
SEC  Rule  15c3-l  under  the  Act,  as  well 
as  a  positive  step  toward  procuring 
stronger  capital  foundations  for 
specialists  on  its  floor. 

The  Commission  believes  that 
adopting  rules  to  require  each  specialist 
firm  and  each  broker-dealer  in  a 
specialist  post  backed  by  more  than  one 
broker-dealer  to  maintain  minimum 
amounts  of  net  capital  is  consistent  with 
Section  6(b)(5)  of  the  Act  in  that  the 


"See  Division  of  Market  Regulation.  The  October 
1987  Market  Break.  February  1988.  at  4-66  to  4-67. 
See  also  Market  Analysis  of  October  13  and  16. 
1989.  A  Report  by  the  Division  of  Market 
Regulation.  U.S.  Securities  and  Exchange 
Commission.  December  1990,  at  4, 16  and  33. 

■"See  1987  Market  Break,  supra  note  17  at  4-6b. 


required  reserves  of  specialist  net 
capital  should  help  to  ensure  that  PSE 
specialists  have  greater  access  to  the 
capital  necessary  for  the  maintenance  of 
fair  and  orderly  markets  in  their 
registered  securities.  In  the 
Commission's  release  amending  the 
SEC's  net  capital  ru'c  to  make  the  rule 
applicable  to  certain  specialists,  the 
Commission  stated  that  it  did  not 
believe  that  sufficient  reasons  still  exist 
to  exempt  specialists  other  than  options 
market  makers  from  the  net  capital  rule 
and  the  overall  uniform,  minimum 
financial  responsibility  which  results 
from  its  application.  The  Commission 
further  stated  that  application  of  the  net 
capital  rule  to  specialists  other  than 
options  market  makers  is  necessary  to 
provide  reasonable  assurance  that 
specialists  are  maintaining  minimum 
levels  of  liquid  capital.  More 
significantly,  the  Commission  believes 
that  application  of  the  rule  will  provide, 
significant  monitoring  and  consistent 
reporting  benefits.'^  By  assuring  that 
specialists  have  capital  sufficient  to 
perform  their  market  making 
responsibilities,  the  proposal  should 
provide  additional  protection  for  the 
Exchange,  member  organizations,  and 
public  investors. 

The  Commission  believes  that  Rules 
2.1(b)(2).  2.1(b)(3),  2.1fb){4),  and  2.1(d), 
which  establish  procedures  and 
requirements  for  specialist  firms  whose 
net  capital  falls  below  certain  levels 
should  help  to  ensure  compliance  with 
the  PSE's  net  capital  requirements  by 
encouraging  specialists  to  actively 
obtain  additional  financing  in  a 
reasonable  amount  of  time.  Specifically, 
by  requiring  a  specialist  firm  subject  to 
the  aggregate  indebtedness  requirement 
to  notify  the  Financial  Compliance 
Department  of  the  Exchange  when  its 
net  capital  falls  t)elow  $200,000,  and 
requiring  a  specialist  post  backed  by 
more  than  one  broker-dealer  to  notify 
the  Exchange  when  its  net  capital  falls 
below  $150,000  gives  the  Exchange 
adequate  early  warning  of  potential 
financial  problems.  Furthermore,  after 
receiving  notice  of  a  potential  net 
capital  deficiency,  the  Exchange  will  be 
able  to  increase  its  surveillance  of  a 
specialist  experiencing  difficulty  and  to 
obtain  any  additional  information 
necessary  to  assess  and  monitor  the 
specialist's  financial  condition. 

Moreover,  subjecting  specialist  firms 
to  remedial  action,  including,  but  not 
limited  to,  the  loss  of  specialist 
privileges  if  a  specialist  iirms  net  capital 
falls  below  a  certain  amount  should 
help  to  ensure  that  specialists  will  not 
be  allowed  to  make  markets  in  stocks 


*See  supra  note  6. 


required  reserves  of  specialist  net 
capital  should  help  to  ensure  that  PSE 
specialists  have  greater  access  to  the 
capital  necessary  for  the  maintenance  of 
fair  and  orderly  markets  in  their 
registered  securities.  In  the 
Commission's  release  amending  the 
SEC's  net  capital  ni'c  to  make  the  rule 
applicable  to  certain  specialists,  the 
Commission  stated  that  it  did  not 
believe  that  sufficient  reasons  still  exist 
to  exempt  specialists  other  than  options 
market  makers  from  the  net  capital  rule 
and  the  overall  uniform,  minimum 
financial  responsibility  which  results 
from  its  application.  The  Commission 
further  stated  that  application  of  the  net 
capital  rule  to  specialists  other  than 
options  market  makers  is  necessary  to 
provide  reasonable  assurance  that 
,  specialists  are  maintaining  minimum 
levels  of-liquid  capital.  More 
significantly,  the  Commission  believes 
that  application  of  the  rule  will  provide, 
significant  monitoring  and  consistent 
reporting  benefits.'*  By  assuring  that 
specialists  have  capital  sufBcient  to 
perform  their  market  making 
responsibilities,  the  proposal  should 
provide  additional  protection  for  the 
Exchange,  member  organizations,  and 
public  investcffs. 

The  Commission  believes  that  Rules 
2.1(b)(2),  2.1(b)(3),  2.1fb)(4),  and  2.1(d), 
which  establish  procedures  and 
requirements  for  specialist  firms  whose 
net  capital  falls  below  certain  levels 
should  help  to  ensure  compliance  with 
the  PSE's  net  capital  requirements  by 
encouraging  specialists  to  actively 
obtain  additional  financing  in  a 
reasonable  amount  of  time.  Specifically, 
by  requiring  a  specialist  firm  subject  to 
the  aggregate  indebtedness  requirement 
to  notify  the  Financial  Compliance 
Department  of  the  Exchange  when  its 
net  capital  falls  below  $200,000,  and 
requiring  a  specialist  post  backed  by 
more  than  one  broker-dealer  to  notify 
the  Exchange  when  its  net  capital  falls 
below  $150,000  gives  the  Exchange 
adequate  early  warning  of  potential 
financial  problems.  Furthermore,  after 
receiving  notice  of  a  potential  net 
capital  deficiency,  the  Exchange  will  be 
able  to  increase  its  surveillance  of  a 
specialist  experiencing  difficulty  and  to 
obtain  any  additional  information 
necessary  to  assess  and  monitor  the 
specialist's  financial  condition. 

Moreover,  subjecting  specialist  firms 
to  remedial  action,  including,  but  not 
limited  to,  the  loss  of  specialist 
privileges  if  a  specialist  firms  net  capital 
falls  below  a  certain  amount  should 
help  to  ensure  that  specialists  will  not 
be  allowed  to  make  markets  in  stod(s 
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indefinitely  if  they  fall  below  the  capital 
requirements. 

The  Commission  believes  that 
exempting  lead  market  makers  in  listed 
options  from  the  PSE's  net  capital  rule 
is  consistent  with  Rule  15c3-l  under 
the  Act.  In  the  release  amending  Rule 
15c3-l  to  make  the  Commission's  net 
capital  rule  applicable  to  all  specialists 
except  options  market  makers,  the 
Commission  stated  that  it  does  not 
believe  that  it  is  necessary  to  apply  the 
net  capital  rule  to  options  market 
makers  because,  on  an  individual  basis, 
they  are  not  as  integral  to  the  proper 
functioning  of  the  markets  in  their 
securities.  The  release  further  states  that 
specialists  other  than  options  market 
makers  perform  several  functions  that 
options  market  makers  do  not,  including 
the  maintenance  of  a  specialist's  book 
containing  a  Hsting  of  all  orders  away 
from  the  current  market  price  and  the 
dissemination  of  accurate  quotations  in 
their  speciality  securities.  Moreover,  the 
exchanges  that  use  options  si>ecialists 
look  to  a  single  specialist  or  specialist 
unit  to  handle  all  trades  whereas 
options  market  makers  compete  with 
other  market  makers.  Options  lead 
market  makers  on  the  Exchange  floor 
compete  wath  other  market  makers  for 
orders  and  do  not  maintain  a  specialist 
book  containing  a  list  of  all  orders  away 
from  the  current  market  price. 
Accordingly,  the  Commission  agrees' 
with  the  Exchange  that  it  is  appropriate 
to  exclude  options  lead  market  makers 
from  the  Exchange  capital  regulations.^" 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  and  Rule  19d-l(c)(2) 
under  the  Act.*'  that  the  proposed  rule 
change  (SR-4»SE-94-3)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.22 

Jonathan  G.  Katz, 

Secretory. 

jFR  Doc.  94-16S66  Filed  7-7-»4;  8:45  am) 
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'"See  Mcurities  Exdiange  Aa  Release  Na  32737, 
aupro  note  6.     . 

"15  U.&C.  7»s(bK2)  (1968)  and  17  CTR  240. 19d- 
l(cM2)  (1994). 
.    "  17  CFR200.3O-3(a)(12)  11994). 


[Release  No.  34-34302;  FN  No.  SR-MYSE- 

94-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Ctiange  by 
New  York  Stock  Exchange,  Inc., 
Relating  to  Amendments  to  Rule  127 
(Block  Positioning)  and  Rule  72(b) 
( "Clean  "  Agency  Crosses) 

luly  1,  1994 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(bKl).  notice  is 
hereby  given  that  on  March  17,  1994. 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  Exchange  Rule  127  on 
Block  Positioning  and  72(b)  on  "clean" 
agency  crosses. 

II.  Self-Rej^latory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  Included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Rule  127,  which  governs  procedures 
for  handling  block  crosses  outside  the 
prevailing  quotation,  was  originally 
adopted  in  June  1972  and  amended  in 
February  1976.  The  Exchange  recently 
undertook  a  review  of  the  Rule  and 
determined  that,  due  to  changes  in 
trading  rules  and  practices  since  the 
Rule  was  first  adopted,  it  should  be 
revised  to  simplify  the  language  and 
eliminate  a  number  of  provisions  that 
the  Exchange  believes  are  no  longer 
appropriate. 
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Specifically,  the  Exchange  has 
determined: 

To  eliminate  tie  requirement  that  a 
member  affecting  aD  agency  cross 
outside  of  the  prevailing  quotation  give 
up  the  greater  of  5'jb  of  1 ,000  shares  of 
the  amount  crossed  to  orders  on  the 
specialist  book  limited  to  the  cross 
(clean-up)  price;     I 

•  To  eliminate  tfce  reference  to  the 
block  positioner's  lesponsibiUty  for 
maintaining  the  after  market  when  the 
block  jx)sitioner  h^  not  satisfied  the 
reasonable  needs  of  the  specialist; 

•  To  require  do<^mentation  on  the 
Floor  when  an  ageicy  block  cross 
outside  the  prevailing  quotation  is 
effected  and  the  specialist's  book  does 
not  partiqipate.  This  may  be  done  after 
the  trade  has  been  fcompleted.  The 
Exchange  expects  ibese  procedures  to 
include  notificatioti  of  a  Floor  Official. 

In  addition.  Rul^  72(b)  will  be 
amended  to  include  the  same 
documentation  requirements  for  agency 
crosses  under  the  Rule  as  those 
proposed  for  agenc  y  block  crosses  under 
Rule  127. 

The  Exchange  b€  lieves  that  the 
deletion  of  the  reqi  lirements  to  give  the 
greater  of  5%  or  l.BOO  shares  of  the 
cross  to  orders  on  Ipe  specialist's  book 
in  agency  cross  transactions  is 
appropriate  to  conlorm  the  agency  cross 
principles  of  Rule    27  with  the  agency 
cross  principles  of  Rule  72(b).  Under 
both  rules,  a  member  may  still 
participate  in  the  cross  transaction  by 
providing  price  im  srovement  to  one 
side  of  the  cross.  T  le  Exchange  is  not 
proposing  to  amen  1  the  requirement  in 
Rule  127  that  a  menber  organization 
that  is  estabUshing  or  increasing  a 
position  must  fill,  i  it  the  clean-up  price. 
pubUc  orders  limited  to  the  clean-up 
price  or  better  before  retaining  any  stock 
for  its  proprietary  iccount. 

The  Excnange  oalieves  that  it  is 
appropriate  to  plade  responsibiUty  for 
the  after-market  on  the  specialist  rather 
than  the  block  positioner,  as  the 
specialist  is  othervfise  responsible 
under  Exchange  nies  for  the 
maintenance  of  a  fiir  and  orderly 
market.'  The  Exchange  believes  that  the 
proposed  Floor  dof:umentation 
requirement  will  help  ensure 
appropriate  regula  ory  oversight  with 
respect  to  agency  c  ross  transactions. 

2.  Statutory  Basis 

The  basis  imder 
proposed  rule  chai^ge 
under  Section  6(b) 
have  rules  that  are 
just  and  equitable 
remove  impediments 


the  Act  for  the 
ige  is  the  reqmrement 
5)  that  an  Exchange 
,  designed  to  promote 
)rinciples  of  trade,  to 
to,  and  perfect 


See  NYSE  Rule  104  Dealings  by  SpecialisU). 


their  mechanism  of  a  free  and  open 
market  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
10  and  should  be  submitted  by  July  29, 
1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-16571  Filed  7-7-94;  8:45  am) 
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[Release  No.  34-34301;  File  No.  SR-NYSE- 
94-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc.  to 
Amend  Rule  321  to  Clarify  the  Term 
"Control"  and  Amend  Rules  113, 122 
and  321  to  Delete  the  Word  'Affiliate" 
and  Insert  the  Word  "Subsidiary" 

July.  1,1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  15.  1994, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  is  intended 
to  clarify  the  term  "control"  for 
purposes  of  Rule  321  and  to  delete  the 
word  "affiliate"  and  insert  the  word 
"subsidiary"  in  Rules  113. 122  and  321 
in  order  to  minimize  confusion  and 
avoid  potential  problems  which  could 
arise  as  a  result  of  differing  definitions 
of  the  term  "affiliate." 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  '  - 

1.  Purpose 

The  Commission  recently  approved 
amendments  to  Exchange  Rule  32^1 
("Formation  or  Acquisition  of 
Affiliates")  as  part  of  a  rule  package 
designed  to  allow  members  and  member 
organizations  greater  fiexibi Jity  in 
structuring  their  affiliates  while 
maintaining  appropriate  regulatory 
safeguards.^ 

Rule  321  requires  a  member  or 
member  organization  to  obtain 
Exchange  approval  for  the  formation  or 
acquisition  of  an  affiliate  and  to  comply 
with  certain  reporting  and  other 
requirements.  Rule  321.10  defines 
"affiliale"  as  an  entity  engaged  in  a 
Fecurities  or  kindred  business  that  is 
controlled  by  the  member  or  member 
organization  within  the  meaning  of 
Exchange  Rule  2,  except  for  paragraph 
(iii)  of  Rule  2.  As  such,  control  would 
currently  be  presumed  if  a  member  or 
member  organization  owns  25%  or  more 
of  the  voting  securities  of  an  entity  or 
is  entitled  to  receive  25%  or  more  of  the 
net  profits.  Control  would  currently  net 
be  presumed  for  purposes  of  Rule 
321.10,  if  an  associate  person  is  a 
director,  general  partner  or  principal 
executive  officer  of  another  entity.^ 

The  Exchange  does  not  feel  it  is 
appropriate  to  continue  to  exclude 
situations  where  a  member  or  member 
organization  is  a  general  partner  of  other 
entities  fttDm  being  subject  to  the  mle. 
Since  general  partner  status  represents 
control  it  should  therefore  be  included 
in  the  presumption  of  "control"  for 
purposes  of  Rule  321.  It  is  proposed  that 
Rule  321.10  be  amended  to  exclude  only 
Directors  and  Principal  Executive 
Officers  from  the  presumption  of  control 
and  not  General  Partners. 

Further,  Rule  321  is,  in  effect, 
applicable  only  to  subsidiaries  and  not 
other  types  of  affiliates.^  Some 
confusion  as  to  which  entities  are 
subject  to  the  rule  has  arisen  because  of 
the  word  "affiliate's"  general  and  often 
broad  usage. 

The  Securities  Act  of  1933  and  the 
Securities  Exchange  Act  of  1934  and  the 
rules  thereunder  define  affiliate  as 
follows:  "an  'afTiliate'  or  person 


'  See  Securities  Exchange  Act  Releaw  No.  32623 
lAiiguirt  31, 1993),  58  FR  471M  (Septemtjer  7. 
1993). 

^  See  supra  note  S  for  text  of  proposed  rule  change 
to  NYSE  Rule  321.10. 

^The  term  "afBliale"  is  defined  Id  ^^YSE  Rule  321 
as  "an  entity  engaged  in  a  securities,  or  kindred 
business  that  is  controlled  by  a  member  or  member 
organization  *   *   '."' 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  '  . 

1.  Purpose 

The  Commission  recently  approved 
amendments  to  Exchange  Rule  32^1 
("Fonriation  or  Acquisition  of 
Affiliates")  as  part  of  a  rule  package 
designed  to  allow  members  and  member 
organizations  greater  flexibility  in 
structuring  their  affiliates  while 
maintaining  appropriate  regulatory 
safeguards.* 

Rule  321  requires  a  member  or 
member  organization  to  obtain 
Exchange  approval  for  the  formation  or 
acquisition  of  an  afBliate  and  to  comply 
with  certain  reporting  and  other 
requirements.  Rule  321.10  defines 
"affiliate"  as  an  entity  engaged  in  a 
securities  or  kindred  business  that  is 
controlled  by  the  member  or  member 
organization  within  the  meaning  of 
Exchange  Rule  2.  except  for  paragraph 
(iij)  of  Rule  2.  As  such,  control  would 
currently  be  presumed  if  a  member  or 
member  organization  owns  25%  or  more 
of  the  voting  securities  of  an  entity  or 
is  entitled  to  receive  25%  or  more  of  the 
net  profits.  Control  would  correnlly  not 
be  presumed  for  purposes  of  Rule 
321.10.  if  an  associate  person  is  a 
director,  general  partner  or  principal 
executive  officer  of  another  entity.^ 

The  Exchange  does  not  feel  it  is 
appropriate  to  continue  to  exclude 
situations  where  a  member  or  member 
organization  is  a  general  partner  of  other 
entities  ftt)m  being-subject  to  the  rjle. 
Since  general  partner  status  represents 
control  it  should  therefore  be  included 
in  the  presumption  of  "control"  for 
purposes  of  Rule  321.  It  is  proposed  that 
Rule  321.10  be  amended  to  exclude  only 
Directors  and  Principal  Executive 
Officers  firom  the  presumption  of  control 
and  not  General  Partners. 

Further,  Rule  321  is,  in  effect, 
applicable  only  to  subsidiaries  and  not 
other  types  of  affiliates.^  Some 
confusion  as  to  which  entities  are 
subject  to  the  rule  has  arisen  because  of 
the  word  "affiliate's"  general  and  often 
broad  usage. 

The  Securities  Act  of  1933  and  the 
Securities  Exchange  Act  of  1934  and  the 
rules  thereunder  define  affiliate  as 
follows:  "an 'affiliate' or  person 


'  See  Securilies  Exchange  Act  Release  No.  32823 
lAiiguirt  31, 1993),  58  FR  471M  (September  7. 
1993). 

^  See  supra  note  5  for  text  of  pro[>osed  rule  change 
to  NYSE  Rule  321.10. 

'The  term  "afniiale"  is  defined  In  NYSE  Rule  321 
as  "an  entity  engaged  in  a  securities,  or  kindred 
business  that  is  controlled  by  a  member  or  memljcr 
organization  *   *   *."' 


'affiliated' with,  a  specified  person,  is  a 
person  that  directly,  or  indirectly 
through  one  or  more  intermediaries, 
controls  or  is  controlled  by,  or  is  under 
common  control  with,  the  person 
specified."'*  As  such,  under  the 
statutory  definitions,  an  affiliate  can  be 
a  parent  company,  subsidiary  or  "sister" 
company,  while  current  Rule  321  is 
only 'applicable  to  subsidiaries. 
Similarly,  the  term  "affiliate"  is  used  to 
include  other  than  subsidiaries  in  the 
legal  and  accounting  fields. 

In  order  to  minimize  confusion  and 
avoid  potential  problems  which  could 
arise  as  a  result  of  differing  definitions 
of  the  term  "affiliate,"  it  is  proposed 
that  Rule  321  as  well  as  Rules  113  and 
122  (that  refer  to  an  affiliate  within  the 
meaning  of  Rule  321)  be  amended  to 
delete  the  word  "affiliate"  and  insert  the 
word  "subsidiary."  5 

2.  Statutory  Basis 

The  proposed  rule  change  »s 
consistent  wish  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  Exchange 
in  that  the  amendm.ents  are  designed,  in 
accordance  with  Section  6(b)(1)  of  the 
•Act,  to  enhance  the  Exchange's  capacity 
to  carry  out  the  purposes  of  the  Act  and 
to  compel  and  enforce  compliance  by  its 
members  and  persons^as.sociated  with 
its  members,  with  the  piovisions  of  the 
Act,  the  rules  and  regulations 
thereunder  and  the  rules  of  the 
Exchange.       •    .  . 

B.  Self  Regulatory  Orgcmzotion  's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  that  is  not 
necessary  t)r  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  SelfHegolCiOry  Orgonizotion  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 


♦See,  e.g..  Regulation  D  under  the  Securilies  Act 
of  1933, 17  CFK  230.501  (1993):  and  Regulation  12B 
under  the  Securilies  Exchange  Act  of  1934, 17  CFR 
240.12b-2(1993). 

'The  text  of  the  proposed  rule  change  to  NYSE 
Rule  321.10  is  as  follows,  with  language  to  be 
deleted  in  tKackets  and  language  to  be  added  in 
Italics: 

.10  Definition  of  subsidiary  laffiliale).— For 
purposes  of  this  rule,  the  term  "subsidioiy" 
l"afniiate")  means  an  entity  engaged  in  a  securilies 
or  kindred  business  that  is  controlled  by  a  ntemtieT 
or  member  organization  within  the  meaning  of  Rule 
2  of  the  Constitution  and  Rules,  lexcept  thai  it  shall 
not  include  paragraph  (iii)  of  said  Rule  2.)  However, 
corttrol  shall  not  be  presumed,  for  purposes  of  this 
rule,  merely  because  a  member  is  a  director  or 
principal  executive  officer  of  another  penon. 


regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members,  member  organizations  or 
other  interested  parties. 

lU.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CcHninission  Action 

Within  35  days  of  the  publication  ol 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longei 
penod  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  (he  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views  and 

arguments  concerning  the  foregoing. 

Persons  making  written  submissions 

should  file  six  copies  thereof  with  the 

Secretary,  Securities  and  Exchange 

Commission,  450  Fifth  Street,  N.W 

Washington,  DC.  20549.  Copies  of  the 

submission,  all  subsequent 

amendments,  all  viTitten  statements 

with  respect  to  the  proposed  rule 

change  that  are  filed  with  the' 

Commission,  and  all  written 

communications  relating  to  the 

proposed  rule  change  between  the 

Commission  and  any  person,  other  than 

those  that  may  be  withheld  from  the 

public  in  accordance  with  the 

provisions  of  5  U.S.C  552,  will  be 

available  for  inspection  and  copying  af 

the  Commission's  Public  Reference 

Section.  450  Fifth  Street.  NW., 

Washington,  DC  20549.  Copies  of  such 

filing  will  also  be  available  for 

inspection  and  copying  at  (he  principal 

office  of  the  NYSE.  All  submissions 

should  refer  to  File  No.  SR-NYSE-94- 

09  aad  should  be  submitted  b>4**iy  29. 

1994. 

*^' 

For  the  Commission,  by  the  Pivisktn  u) 

Market  Regulation,  pursuapt  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

jFR  Doc.  94-16572  Filed  7-7-«M,  8  45  ami 
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[ntlGan  Na  34-342M;  Fito  No.  SR-Phlx- 
93-49] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Relating  to  Untxjndling  of 
PACE  Orders 

lune30,  1994. 

On  November  3. 1^93  the 
Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 


Securities 

("Act")  >  and  Rule 

proposed  rule 
e  unbundling  of 

ution  through  the 

change 
ication  and 

ACE").  On 


section  19(b)(1)  of 

Exchange  Act  of  19 

19l>-4  thereunder.2 

change  to  prohibit 

orders  entered  for  e 

Philadelphia  Stock 

Automated  Commu 

Execution  System  (' 

February  7, 1994.  thfc  Phlx  submitted 

Amendment  No.  1  t<i  the  proposal.' 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  Securities  Exchange  Act  Release  No. 
33594  (February  8.  ^994),  59  FR  6989 
(February  14, 1994).  No  comments  were 
received  on  the  proj  osal. 

The  proposed  nih  change  adopts 
Commentary  .19  to  Phlx  Rule  229,* 
which  details  the  exscution  guarantees 
due  a  PACE  order.  C  ommentary  .19 
prohibits  members  f  -om  unbundling 
customer  orders,  or  (oliciting  customers 
to  unbundle  their  or  ders.  for  purposes  of 
availing  upon  PACE  volume  and  size 
execution  guarantee  i. 

PACE  is  the  Exchiinge's  automated 
order  routing.  deliv(  ry  and  execution 
system  for  equity  se<  :urities.  Pursuant  to 
Phlx  Rule  229.  custc  mer  orders  entered 
through  PACE  are  entitled  to  certain 
execution  guarantee^.  For  example 


limit  orders  for  less 


than  600  shares 


become  due  an  exec  ution  once  an 
accumulative  volun:  e  of  1,000  shares  of 
that  security  prints  i  it  the  limit  price  or 


better  on  the  New  Y 


jrk  Stock  Exchange 


("primary  market  gi  arantee").' 

Unbundling  occu]  s  when  a  member 
organization  or  its  a  ;ent  splits  a  larger 


911). 


M5U.S.C78s(b)(l)(l 
'  17  CFR  240.196-4(1 
-'  See  letter  from  Gerald  D. 
Hresident.  Market  Survei4ance 
Sciole.  Branch  Chief. 
1. 1994.  The  language  su 
Phlx  prohibited  unbundling 
purpose  of  availing  upon 
execution  guarantees."  Injthe 
clariPied  the  language  of 
such  action  for  the 
guarantees  by  removing  t 
originally  preceded  "purAosa. 

'See  Philadelphia 
229. 

^  See  Phlx  Rule  229, 
10(a). 


.  Conim 


tie  I 
I  purpo  la 


iStoci 


liB). 


O'Connell.  Vice 

PhU.  to  Sandy 
ission.  dated  February 
twitted  originally  by  the 
"for  the  primary 
PACE  volume  and  size 
amendment  the  Phlx 
rule  to  prohibit  any 
of  attaining  PACE 
I  le  world  "primary"  which 


sized  order  into  two  or  more  small-sized 
orders.  Because  PACE  does  not  have  a 
size  maximum  for  order  entry .•  the 
Commission  agrees  writh  the  Phlx  that 
there  may  be  circumstances  where  the 
member  organizations  are  justified  in 
unbundling  a  customer  order  to  attain 
best  execution.  For  example,  if  a 
customer  places  a  buy  order  for  20,000 
shares,  a  better  overall  price  may  often 
be  obtained  if  the  order  is  entered  as 
two  orders  for  10,000  shares  each  [i.e., 
the  first  half  would  probably  be  filled  at 
a  lower  price  than  the  second). 
However,  the  Exchange  believes,  and 
the  Commission  agrees,  that  unbundling 
orders  solely  to  take  advantage  of  PACE 
execution  guarantees  is  abusive  and 
contrary  to  the  Act 

The  Phlx  proposal  prohibits  members 
ft-om  unbundling  customer  orders,  as 
well  as  from  soliciting  their  customers 
to  unbundle  orders,  for  the  purpose  of 
taking  advantage  of  PACE  execution 
guarantees.  However,  because  the 
Exchange  does  not  have  any  jurisdiction 
over  non-members,  the  proposed 
prohibition  against  unbundling  does  not 
extend  to  any  orders  broken  up  by  a 
non-member  customer  at  his  or  her  own 
discretion  as  long  as  the  customer  was 
not  solicited  to  do  so  by  the  Phlx 
member  firm  for  the  aforementioned 
purpose. 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).^  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and.  in  general,  to  protect  investors 
and  the  public,  in  that  it  prevents  the 
abuse  of  the  Exchange's  execution 
guarantees  available  through  PACE. 
Such  abuse  can  result  in  increased  risk 
to  the  Phlx  specialists  who  are  required 
to  fill  these  trades  and  can  potentially 
result  in  misleading  market  information 
with  respect  to  legitimate  trading 
interest.  Moreover,  unbundling  of  orders 
solely  to  take  advantage  of  PACE 
execution  guarantees  is  contrary  to  the 
intent  of  the  system  to  facilitate 
guaranteed  automatic  execution  of  small 
public  customer  orders. 


Exchange  Rules,  Rule 
Si^plemenlary  Material 


"  Phlx  Rule  229  does,  however,  have  size 
maximums  with  respect  to  automatic  order 
execution. 

M5lI.S.C.78f(b)(1988). 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (SR-Phlx-93— 49) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autiiority.' 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  94-16494  Filed  7-7-94:  8:45  ara| 
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Pn vestment  Company  Act  R«l.  No.  20381; 

812-8998] 

Massachusetts  Mutual  Life  Insurance 
Company,  et  al.;  Notice  of  Application 

June  30, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTfON:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANTS:  Masisachusetts  Mutual  Life 
Insurance  Company  (the  "Insurance 
Company").  MassMutual  Corporate 
Investors  ("Fund  I"),  and  MassMutual 
Participation  Investors  ("Fund  II") 
(Fund  I  and  Fund  11  collectively,  the 
"Funds"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(d)  and  rule 
17d-l. 

SUMMARY  Of  APPUCATION:  Applicants 
seek  an  order  amending  previous  orders 
that  allow  them  to  co-invest  in 
securities  acquired  in  private 
placements  ("Private  Placement 
Securities").  The  amended  order  would 
let  applicants  co-invest  with  an 
additional  entity,  MassMutual  Corporate 
Value  Partners  Limited  ("Newco"),  in 
Private  Placement  Securities.  The  order 
also  would  modify  the  previous  orders 
to  let  applicants  and  Newco  sell, 
exchange,  or  otherwise  dispose  of  the 
Private  Placement  Securities  and 
exercise  warrants,  conversion  privileges 
and  other  rights,  and  make  follow-on 
investments  at  different  times  and  in 
differing  amounts,  subject  to  the 
approval  of  a  committee  comprised  of 
all  of  the  trustees  of  each  participating 
Fund  who  are  not  "interested  persons" 
(as  defined  in  section  2(a)(l9))  of  the 
Fund  or  the  Insurance  Company  (a 
"Joint  Transaction  Committee"). 
FILING  DATE:  The  application  was  filed 
on  May  18, 1994.  and  amended  on  June 
16.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 


•  15  U.S.C  78s(b)(2)  (1988). 

"  17  CFR  200.30-3(a)(12)  (1991). 


Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
25, 1994,  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
fit)m  of  an  affidavit,  or,  for  lawryers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
Such  notification  by  writing  to  the  SEC's 
Secretarj'. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington.  DC  20549. 
Applicants,  Springfield,  Massachusetts 
01111. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  al 
(202)  942-0573,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Insurance  Company  is  a 
mutual  life  insurance  company 
organized  under  the  laws  of  the 
Commonwealth  of  Massachusetts. 
Insurance  Company  acts  as  investment 
adviser  to  Fund  I  and  Fund  II  and  will 
act  as  investment  adviser  to  Newco. 

2.  Fund  I  is  a  registered,  non- 
diversified,  closed-end  management 
investment  company.  Fund  I  invests 
primarily  in  Private  Placement 
Securities  with  equity  features. 

3.  Fund  n  is  a  registered,  diversified, 
closed-end  management  investment 
company.  Fund  II  invests  in  Private 
Placement  Securities,  both  with  and 
without  equity  features. 

4.  The  Insurance  Company  and  Fund 
I  received  exemptive  relief  from  Section 
17(d)  of  the  Act  in  1971,  as 
subsequently  amended,  to  allow  the 
Insurance  Company  to  invest 
concurrently  in  each  issue  of  Private 
Placement  Securities  purchased  by 
Fund  L»  Fimd  II  was  permitted  to 
participate  in  transactions  in  Private 
Placement  Securities  with  Fund  1  and 


The 


'  Massachusetts  Mutual  Life  Insurance  Company, 
Investment  Company  Act  Release  Nos.  6634  (Jul. 
22. 1971)  (notice)  and  6690  (Aug.  19. 1971)  (order); 
amended  by  Investment  Company  Act  Release  Nos. 
10688  (May  10. 1979)  (notice)  and  10718  (June  4. 
1979)  (order)  and  Investment  Company  Act  Release 
Nos.  14494  (Apr.  30, 1985)  (notice)  and  l')532  (May 
21. 1985)  (order). 
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Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
25, 1994,  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
from  of  an  affidavit,  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  unriter's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
Such  notification  by  writing  to  the  SEC's 
Secretary'. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  DC  20549. 
Applicants,  Springfield,  Massachusetts 
01111. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson.  Staff  Attorney,  at 
(202)  942-0573,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Insurance  Company  is  a 
mutual  life  insurance  company 
organized  under  the  laws  of  the 
Commonwealth  of  Massachusetts.  The 
Insurance  Company  acts  as  investment 
adviser  to  Fund  I  and  Fund  II  and  will 
act  as  investment  adviser  to  Newco. 

2.  Fund  I  is  a  registered,  non- 
diversified,  closed-end  management 
investment  company.  Fund  I  invests 
primarily  in  Private  Placement 
Securities  with  equity  features. 

3.  Fund  n  is  a  registered,  diversified, 
closed-end  management  investment 
company.  Fund  II  invests  in  Private 
Placement  Securities,  both  with  and 
without  equity  features. 

4.  The  Insurance  Company  and  Fund 
I  received  exemptive  relief  from  Section 
17(d)  of  the  Act  in  1971,  as 
subsequently  amended,  to  allow  the 
Insurance  Company  to  invest 
concurrently  in  each  issue  of  Private 
Placement  Securities  purchased  by 
Fund  I.*  Fimd  II  was  permitted  to 
participate  in  transactions  in  Private 
Placement  Securities  with  Fund  I  and 


^  Massachusetts  Mutual  Life  Insurance  Company, 
Investment  Company  Act  Release  Nos.  6634  ()ul. 
22, 1971)  (notice)  and  6690  (Aug.  19. 1971)  (order); 
amended  by  Investment  Company  Act  Release  Nos. 
10688  (May  10. 1979)  (notice)  and  10718  (June  4, 
1979)  (order)  and  Investment  Company  Act  Release 
Nos.  14494  (Apr.  30, 1985)  (notice)  and  14532  (May 
21, 1985)  (order). 


the  Insurance  Company  by  an 
exemptive  order  granted  in  1988  (the 
"1988  0rder").2 

5.  The  Insurance  Company  anticipates 
having  its  wholly-owned  subsidiary. 
MassMutual  Holding  Company,  join 
with  a  limited  number  of  other  United 
States  investors  to  acquire  all  the  equity 
securities  of  MassMutual  Corporate 
Value  Limited  ("MCV").  an  entity  that 
is  presently  contemplated  to  be  a  special 
purpose  Cayman  Islands  corporation. 
MCV  in  turn  would  join  with  one  or 
more  non-United  States  investors  to 
acquire  and  hold  all  the  equity 
securities  of  Newco.  another  special 
purpose  Cayman  Islands  corporation. 
SufaKstantially  all  of  the  assets  of  MCV 
would  be  invested  in  Newco.  As  an 
alternative  to  the  foregoing  organization 
of  Newco,  may  be  organized  as  a  United 
States  entity  (such  as  a  IDelaware 
business  trust)  in  which  United  States 
investors  invest  directly,  with  the 
Insurance  Company  holding  an  indirect 
voting  equity  stake  of  approximately  30 
to  50  percent. 

6.  Both  MCV  and  Newco  will  be 
investment  funds  that  are  not  required 
to  be  registered  under  the  Act.  MCV  and 
Newco:  (a)  will  be  excepted  from  the 
definition  of  investment  company 
pursuant  to  section  3(c)(1)  because  their 
outstanding  securities  (other  than  short- 
term  paper)  will  be  beneficially  owned 
by  no  more  than  100  persons;  or  (b)  will 
not  be  subject  to  registration  pursuant  to 
section  7(d)  because  they  will  not  be 
organized  or  otherwise  created  under 
the  laws  of  the  United  States  or  any 
state,  will  not  make  use  of  the  mails  or 
any  means  or  instrumentality  of 
interstate  commerce  in  connection  with 
any  public  offering  of  their  securities, 
and  their  outstanding  securities  (other 
than  short-term  paper)  will  be 
beneficially  owned  by  no  more  than  100 
persons  resident  in  the  United  States. 

7.  Newco  will  invest  its  assets 
primarily  in  high  yield  bank  debt  and 
public  and  private  high  yield  debt; 
mezzanine  securities  consisting  of 
private  debt  securities  with  equity 
features,  convertible  debt  and 
convertible  preferred  stock;  and  special 
situations  consisting  of  public  or  private 
equity,  restructured  loans  and  non- 
performing  debt.  Many  of  the  Private 
Placement  Securities  that  are  suitable 
for  co-investment  by  the  Funds  also  will 
be  suitable  investments  for  Newco. 

8.  Applicants  seek  an  order  pursuant 
to  sections  6(c)  and  17(d)  and  rule  17d- 
1  to  permit  them  to  co-invest  with 
Newco.  Applicants  also  propose  to 


'  Massachusetts  Mutual  Life  Insurance  Company, 
Investment  Company  Act  Release  Nos.  16578  (Sept. 
28. 1968)  (notice)  and  16601  (Oct.  19, 1988)  (order). 


modify  two  conditions  of  the  1988 
Order  to  allow  applicants  and  Newco  to 
sell,  exchange,  or  otherwise  dispose  of 
the  Private  Placement  Securities  and 
exercise  warrants,  conversion  privileges 
and  other  rights,  and  make  follow-on 
investments  at  different  times  and  in 
diffiering  amounts,  subject  to  the 
approval  of  each  Fund's  Joint 
Transaction  Committee.  If  exemptive 
relief  is  granted,  the  minimum  amount 
of  Private  Placement  Securities  of  any 
issuance  that  the  Insurance  Company 
and  Newco  collectively  will  be  required 
or  permitted  to  purchase  if  either  or 
both  of  the  Funds  participate  will  be 
calculated  by  aggregating  the  amount 
purchased  for  the  Insurance  Company 
with  any  amount  purchased  by  Newco 
that  is  attributed  to  the  Insurance 
Company  based  on  its  direct  or  indirect 
percentage  ownership  interest  in 
Newco. 

9.  Newco  may  from  time  to  time  incur 
indebtedness  secured  by  a  pledge  of  its 
assets.  For  purposes  of  this  application, 
Newco 's  pledge  of  Private  Placement 
Securities  and  a  transfer  of  Private 
Placement  Securities  by  Newco  to  the 
Insurance  Company  will  not  be  deemed 
to  be  a  sale,  exchange,  or  other 
disposition. 

Applicants'  Legal  Analysis 

1.  Section  17(d)  and  rule  17d-l,  in  the 
absence  of  an  exemption  granted  by  the 
SEC,  preclude  an  affiliated  persons  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person,  acting 
as  principal,  from  participating  in,  or 
effecting  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  in  which  the  registered 
investment  company,  or  a  company 
controlled  by  such  registered 
investment  company,  is  a  participant. 
The  determination  of  whether  to  grant 
relief  under  section  17(d)  and  rule  1 7d- 
1  turns  on  whether  the  participation  of 
the  investment  company  in  the  joint 
arrangements  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act  and  not  on  a  basis  different  from  or 
less  advantageous  than  that  of  the  other 
participants  in  such  arrangements. 

2.  Applicants  beUeve  that  the 
conditions  in  the  1988  Order,  as 
modified  in  this  application,  ensure  that 
the  participation  of  the  Funds  in  Private 
Placement  Securities  will  be  on  a  basis 
no  less  advantageous  than  that  of  the 
Insurance  Company  and  Newco  and 
consistent  with  the  poUcies  and 
purposes  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 
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1.  Each  time  the  Irisurance  Company 
proposes  to  acquire  Private  Placement 
Securities  having  equity  features,  the 
acquisition  of  whichi  would  be 
consistent  with  the  investment 
objectives  and  polici|es  of  both  Fund  I 
and  Fund  n.  the  Insilrance  Company 
will  offer  both  Fundp  and  Fund  II  the 
opportunity  to  acqui|«  an  amount  of 
eacJi  class  of  such  PiSvate  Placement 
Securities  equal  to  t!  le  amount  proposed 
to  be  acquired  by  th«  Insurance 
Company.  Each  time  the  Insurance 
Company  proposes  ta  acquire  Private 
Placement  Securitie)  without  equity 
features,  the  acquisil  ion  of  which  would 
be  consistent  with  tl'  e  investment 
objective  and  policies  of  Fund  II,  the 
Insurance  Company  will  offer  Fund  II 
the  opportunity  to  a(  xjuire  an  amount  of 
each  class  of  such  Private  Placement 
equal  to  the  amount  of  such  Private 
Placement  Securitie!  i  proposed  to  be 
acquired  by  the  Insu  ranee  Company. 
Each  of  Fund  I  and  I  und  n  may  choose 
to  acquire  none  of  svch  securities  or  any 
amount  of  such  securities  up  to  the 
entire  amount  of  secimties  offered  to  it 
by  the  Insurance  Coi  [ipany.  If  either 
Fund  shall  have  dec  ined  such  offer  or 
accepted  a  portion  o  "Private  Placement 
Securities  offered  to  it,  the  Insurance 
Company  shall  offer  the  other  Fund  up 
to  50%  of  the  aggregate  amount  of  such 
Private  Placement  S(  tcurities  then 
available  for  acquisi  ion;  provided  that 
the  amount  of  any  ir  dividual  issuance 
of  Private  Placemeni  Securities  acquired 
by  either  Fund  shall  not  exceed  the 
amount  of  such  issu  mce  of  Private 
Placement  Securitie: ;  acquired  by  the 
Insurance  Company  For  purposes  of 
this  condition,  the  a  nount  of  any 
Private  Placement  S  tcurities  acquired  or 
proposed  to  be  acqu  red  by  the 
Insurance  Company  shall  be  deemed  to 
equal  (a)  the  amouni  (if  any)  acquired  or 
proposed  to  be  acqu  red  by  the 
Insurance  Company  plus  (b)  the  amount 
(if  any)  acquired  or  ]  iroposed  to  be 
acquired  by  Newco  hat  is  attributable  to 
the  Insurance  Comp  my's  direct  or 
indirect  percentage  ownership  interest 
in  Newco. 

2.  If  Fund  I  and  Fi  ind  II  choose,  or 
either  of  them  chooi  es,  to  acquire 
Private  Placement  S  x:urities 
concurrently  with  ti  e  Insurance 
Company  or  Newco  the»  the  Insurance 
Company,  Newco,  F  iind  I  and  Fund  II 
or  either  of  the  Func  s  together  with  the 
Insurance  Company  or  Newco  may 
acquire  such  FVivate  Placement 
Securities  at  the  san  e  time  and  at  the 
same  unit  price  witl  out  further  order  of 
the  SEC.  If  Fund  I  ei  Fund  U  chooses  to 
at  quire  Private  Plac  ;ment  Securities, 
but  to  acquire  less  tl  lan  the  entire 


amount  of  such  securities  offered  to  it 
by  the  Insurance  Company,  such  Fund's 
decision  must  be  approved  by  a  majority 
vote  of  the  members  of  the  Joint 
Transaction  Committee  who  have  no 
flnancial  interest  in  the  transaction 
("Required  Majority"),  The 
determination  of  Fund  I  or  Fund  11  to 
acquire  less  than  all  of  such  securities 
and  the  reasons  therefor  will  be 
recorded  and  become  a  part  of  the 
permanent  records  of  such  Fund. 

3.  If  Fund  I  or  Fund  n  chooses  not  to 
acquire  any  Private  Placement 
Securities  offered  to  it  by  the  Insurance 
Company,  such  Fund's  decision  must  be 
approved  by  the  Required  Majority  of 
the  Joint  Transactions  Committee.  The 
determination  of  Fund  I  or  Fund  11  not 
to  acquire  such  Private  Placement 
Securities  and  the  reasons  therefore  will 
be  recorded  and  become  a  part  of  the  . 
permanent  records  of  such  Fund. 

4.  None  of  the  Insurance  Company, 
Newco.  Fund  I  or  Fund  II  shall  "make 
available  significant  managerial 
assistance"  (within  the  meaning  of 
Section  2(a)(47)  of  the  Act)  to  any  issuer 
(a  "Portfolio  Company")  of  a  Private 
Placement  Security  that  is  acquired  in  a 
joint  transaction  by  the  Insurance 
Company,  Newco  and  the  Funds  or 
either  of  them.  However,  the  Insurance 
Company.  Newco  and  the  Funds  may 
take  steps  to  protect  their  rights  as 
creditors. 

5.  None  of  the  Insurance  Company, 
Newco,  Fund  I  or  Fund  II  shall  be 
involved  in  the  sponsorship  of  any 
Portfolio  Company. 

6.  None  of  the  Insurance  Company, 
Newco,  Fund  I  or  Fund  II  shall  be 
materially  involved  in  the  structuring  of 
any  Portfolio  Cbmpany  or  of  any  Private 
Placement  Security  issued  by  a  Portfolio 
Company;  provided  that  the  Insurance 
Company  may  take  part  in  the 
negotiation  of  the  terms  (such  as 
coupon,  final  maturity,  average  life, 
sinking  funds,  conversion  price, 
registration,  put  rights  and  call 
protection)  and  appropriate  restrictive 
covenants  governing  Private  Placement 
Securities. 

7.  Neither  the  Insurance  Company  nor 
Newco  shall  receive  any  transaction  fees 
in  connection  with  any  investment  in 
any  security  of  a  Portfolio  Company 
(such  fees  include  monitoring, 
"topping,"  breakup,  and  termination 
fees). 

8.  None  of  the  Insurance  Company, 
Fund  I,  Fund  II,  or  Newco  will  make 
follow-on  investments  ("Follow-on 
Investments")  or  will  exercise  warrants, 
conversion  privileges,  or  other  rights 
with  respect  to  Private  Placement 
Securitie^of  a  class  held  by  the  Funds 
or  either  of  them  and  the  Insurance 


Company  and/or  Newco,  unless  each 
Fund  and  the  Insurance  Company  and/ 
or  Newco  holding  such  Private 
Placement  Securities  shall  make  such 
Follow-on  Investments  or  exercise  such 
rights  and  such  investments  or  e5cercises 
are  made  at  the  same  time  and  in 
amounts  proportionate  to  their 
respective  holdings  of  such  Private 
Placement  Secxirities,  subject,  however, 
to  the  determinations  made  by  a  Fund's 
Joint  Transaction  Committee,  as  set 
forth  below. 

If  (a)  the  Insurance  Company  and/or 
Newco  determines  to  make  a  Follow-on 
Investment  or  exercise  warrants, 
conversion  privileges,  or  other  rights 
with  respect  to  Private  Placement 
Securities  of  a  class  held  by  the  Funds 
or  either  of  them  and  the  Insurance 
Company  and/or  Newco,  and  the 
Insurance  Company  determines  not  to 
make  such  Follow-on  Investments  or 
exercise  such  rights  with  respect  to  such 
Private  Placement  Securities  on  behalf 
of  the  Funds  or  either  of  them  in 
accordance  with  the  first  paragraph  of 
this  condition,  or  (b)  the  Insurance 
Company  determines  to  cause  the  Fimds 
or  either  of  them  to  make  Follow-on 
Investments  or  to  exercise  warrants, 
conversion  privileges,  or  other  rights 
with  respect  to  a  class  of  Private 
Placement  Securities  of  a  class  held  by 
the  Funds  or  either  of  them,  and  the 
Insurance  Company,  Newco,  or  the 
other  Fund,  as  the  case  may  be,  shall  not 
also  so  elect  to  make  such  Follow-On 
Investments  or  exercise  such  rights  in 
accordance  with  the  first  paragraph  of 
this  condition,  then  the  Insurance 
Company  shall  notify  in  writing  the 
chairman  of  the  Joint  Transactions 
Committee  of  the  Fund  or  Funds 
holding  such  Private  Placement 
Securities  by  sending  the  relevant 
material  to  the  chairman  by  messenger, 
overnight  delivery  or,  to  the  extent 
feasible,  by  telecopy.  Such  notification 
shall  include  a  written  presentation 
regarding  the  proposed  transaction, 
including  the  reasons  for  the  Insurance 
Company's  recommendations  to  the 
Fund  in  light  of  the  contrary  decision 
made  with  respect  to  the  Insurance 
Company,  Newco,  or  the  other  Fund. 
The  chairman  shall  convene  a  meeting 
of  the  Joint  Transactions  Committee  no 
later  than  five  business  days  after 
receipt  of  the  above-referenced 
notification,  at  which  meeting  the  Joint 
Transactions  Committee  will  consider 
the  Insurance  Company's 
recommendation  and,  based  upon  its 
review,  shall  determine  to  make  such 
Follow-On  Investments  or  exercise  the 
rights  with  respect  to  such  Private 
Placement  Securities  if  it  determines 


(pursuant  to  the  vote  of  the  Required 
Majority)  such  acticHi  is  in  the  best 
interests  of  the  Fund,  is  fair  and 
reasonable  to  the  Fund  and  its 
shareholders,  and  does  not  involve 
overreaching  of  the  Fund  and  its 
shareholders  on  the  part  of  any  person 
concerned.  The  Joint  Transactions 
Committee's  determination,  and  the 
reasons  therefor,  shall  be  recorded  and 
made  a  part  of  the  records  of  the  Fund. 
None  of  the  Insurance  Company, 
Newco,  or  the  Funds  of  either  of  them 
shall  effect  such  Follow-On  Investments 
or  exercise  such  rights  until  the  Joint 
Transactions  Committee  of  each  Fund 
considering  such  transaction  has 
determined,  pursuant  to  the  vote  of  the 
Required  Majority,  the  action  to  be 
taken  by  the  Fund. 

9.  None  of  the  Insurance  Company, 
Fund  I,  Fund  n.  or  Newco  will  sell, 
exchange,  or  otherwise  dispose  of  any 
interest  in  any  Private  Placement 
Securities  of  a  class  held  by  the  Funds 
or  either  of  them  and  the  Insurance 
Company  and/or  Newco,  unless  each 
Fund  holding  such  Private  Placement 
Securities  and  the  Insurance  Company 
and/or  Newco,  if  it  or  they  hold  such 
securities,  shall  dispose  of  such  interest 
in  such  Private  Placement  Securities 
and  such  dispositions  shall  be  made  at 
the  same  time,  for  the  same  unit 
consideration,  and  in  amounts 
proportionate  to  their  respective 
holdings  of  such  Private  Placement 
Securities,  subject,  however,  to  the 
determinations  made  by  a  Fund's  Joint 
Transactions  Committee,  as  set  forth 
below. 

If  (a)  the  Insurance  Company  and/or 
Newco  determines  to  sell,  exchange,  or 
otherwise  dispose  of  any  interest  in  any 
Private  Placement  Securities  of  a  class 
held  by  the  Funds  or  either  of  them  and 
the  Insurance  Company  and/or  Newco, 
and  the  Insurance  Company  determines 
not  to  so  dispose  of  the  Private 
Placement  Sectirities  held  by  the  Funds 
or  either  of  them  in  accordance  with  the 
first  paragraph  of  this  condition,  or  (b) 
the  Insurance  Company  determines  to 
cause  the  Funds  or  either  of  them  to 
sell,  exchange,  or  otherwise  dispose  of 
any  interest  in  Private  Placement 
Securities  of  a  class  held  by  the  Funds 
or  either  of  them,  and  the  Insurance 
Company,  Newco.  or  the  other  Fund,  as 
the  case  may  be,  shall  not  also  so 
dispose  of  such  interest  in  the  Private 
Placement  Securities  in  accordance  with 
the  first  paragraph  of  this  condition, 
then  the  Insurance  Company  shall 
notify  in  writing  the  chairman  of  the 
Joint  Transactions  Committee  of  the 
Fund  or  Funds  holding  such  Private 
Placement  Securities  by  sending  the 
relevant  material  to  the  chairman  by 


(pursuant  to  the  vote  of  the  Required 
Majority)  such  action  is  in  the  best 
interests  of  the  Fund,  is  fair  and 
reasonable  to  the  Fund  and  its 
shareholders,  and  does  not  involve 
overreaching  of  the  Fund  and  its 
shareholders  on  the  part  of  any  person 
concerned.  The  Joint  Transactions 
Committee's  determination,  and  the 
reasons  therefor,  shall  be  recorded  and 
made  a  part  of  the  records  of  the  Fund. 
None  of  the  Insurance  Company, 
Newco,  or  the  Funds  of  either  of  them 
shall  effect  such  Follow-On  Investments 
or  exercise  such  rights  until  the  Joint 
Transactions  Committee  of  each  Fund 
considering  such  transaction  has 
determined,  pursuant  to  the  vote  of  the 
Required  Majority,  the  action  to  be 
taken  by  the  Fund. 

9.  None  of  the  Insurance  Company, 
Fund  I,  Fund  n,  or  Newco  will  sell, 
exchange,  or  otherwise  dispose  of  any 
interest  in  any  Private  Placement 
Securities  of  »  class  held  by  the  Funds 
or  either  of  them  and  the  Insurance 
Company  and/or  Newco,  unless  each 
Fund  holding  such  Private  Placement 
Securities  and  the  Insurance  Company 
and/or  Newco,  if  it  or  they  hold  such 
securities,  shall  dispose  of  such  interest 
in  such  Private  Placement  Securities 
and  such  dispositions  shall  be  made  at 
the  same  time,  for  the  same  unit 
consideration,  and  in  amounts 
proportionate  to  their  respective 
holdings  of  such  Private  Placement 
Securities,  subject,  however,  to  the 
determinations  made  by  a  Fund's  Joint 
Transactions  Committee,  as  set  forth 
below. 

If  (a)  the  Insurance  Company  and/or 
Newco  determines  to  sell,  exchange,  or 
otherwise  dispose  of  any  interest  in  any 
Private  Placement  Securities  of  a  class 
held  by  the  Funds  or  either  of  them  and 
the  Insurance  Company  and/or  Newco, 
and  the  Insurance  Company  determines 
not  to  so  dispose  of  the  Private 
Placement  Sectirities  held  by  the  Funds 
or  either  of  them  in  accordance  with  the 
first  paragraph  of  this  condition,  or  (b) 
the  Insurance  Company  determines  to 
cause  the  Funds  or  either  of  them  to 
sell,  exchange,  or  otherwise  dispose  of 
any  interest  in  Private  Placement 
Securities  of  a  class  held  by  the  Funds 
or  either  of  them,  and  the  Insurance 
Company,  Newco,  or  the  other  Fund,  as 
the  case  may  be,  shall  not  also  so 
dispose  of  such  interest  in  the  Private 
Placement  Securities  in  accordance  with 
the  first  paragraph  of  this  condition, 
then  the  Insurance  Company  shall 
notify  in  wrriting  the  chairman  of  the 
Joint  Transactions  Committee  of  the 
Fund  or  Funds  holding  such  Private 
Placement  Securities  by  sending  the 
relevant  material  to  the  chairman  by 
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messenger,  ovomight  delivery  or,  to  the 
extent  feasible,  by  telecopy.  Such 
notification  shall  include  a  written 
presentation  regarding  the  proposed 
transaction,  including  the  reasons  for 
the  Insurance  Company's 
recommendations  to  the  Fund  in  light  of 
the  contrary  decision  made  with  respect 
to  the  Insurance  Company,  Newco,  or 
the  other  Fund.  The  chairman  shall 
convene  a  meeting  of  the  Joint 
Transactions  Committee  no  later  than 
five  business  days  after  receipt  of  the 
above-referenced  notification,  at  which 
meeting  the  Joint  Transactions 
Committee  will  consider  the  Insurance 
Company's  recommendation  and,  based 
upon  its  review,  the  Joint  Transactions 
Committee  shall  determine  (pursuant  to 
the  vote  of  a  Required  Majority),  to  sell, 
exchange,  or  dispose  of  such  Private 
Placement  Securities  pursuant  to  the 
Insurance  Company's  recommendation 
if  it  determines  that  such  action  is  in  the 
best  interests  of  the  Fund,  is  fair  and 
reasonable  to  the  Fund  and  its 
sljareholders,  and  does  not  involve 
overreaching  of  the  Fund  and  its 
shareholders  on  the  part  of  any  person 
concerned.  The  Joint  Transactions 
Committee's  determination,  and  the 
reasons  therefor,  shall  be  recorded  and 
made  a  part  of  the  records  of  the  Fund. 
None  of  the  Insurance  Company, 
Newco.  or  the  Funds  of  either  of  them 
shall  effect  such  disposition  imtil  the 
Joint  Transactions  Committee  of  each 
Fund  considering  such  transaction  has 
determined,  pursuant  to  the  vote  of  the 
Required  Majority,  the  action  to  be 
taken  by  the  Fund. 

10.  The  expenses,  if  any.  associated 
with  acquiring,  holding  or  disposing  of 
any  Private  Placement  Securities 
(including,  without  limitation,  the 
expenses  of  rhe  distribution  of  any  such 
securities  registered  for  sale  under  the 
Securities  Act  of  1933)  shall,  to  the 
e.xtent  not  payable  solely  by  the      . 
Insurance  Company  under  its 
investment  management  agreements 
with  each  of  the  Funds  and  Newco,  be 
shared  by  th^nsurance  Company, 
Newco  and  the  Funds  in  proportion  to 
the  relative  amounts  of  such  securities 
held  or  being  acquired  or  disposed  of. 
as  the  case  may  be,  by  the  Insurance 
Company.  Newco,  and  each  of  the 
Funds. 

11.  The  Joint  Transactions  Committee 
of  each  Fund  will  be  provided  quarterly 
for  review  all  information  concerning 
co-investments  made  by  the  Insurance 
Company,  Newco  and  the  Funds, 
including  investments  made  by  the 
Insurance  Company  or  Newco  in  which 
the  Fund  declined  to  participate,  so  that 
the  Joint  Transactions  Committee  may 
determine  whether  all  investments 


made  during  the  preceding  quarter, 
including  those  investments  in  which 
the  Fund  declined  to  participate, 
comply  with  the  conditions  set  forth 
above. 

12.  Each  of  the  applicants  will 
maintain  and  preserve  all  records 
required  by  Section  31  of  the  Act  and 
any  other  provisions  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  such  applicant. 

13.  For  purposes  ofthe  requested 
order,  any  Private  Placement  Securities 
acquired  or  held  by  applicants  and 
Newco  that  are  identical  in  all  respects 
except  for  the  fact  that  only  Private 
Placement  Securities  acquired  and  held 
by  both  Funds  or  either  of  them  have 
voting  rights  shall  be  considered  to  be 
of  the  same  class  of  securities. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 
IFR  Doc.  94-16495  Filed  7-7-94;  8:45  ami 

BILLING  CODE  801(M>1-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2032] 

Garnishment  of  Federal  Employees 
Wages  for  Payment  of  Debt 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  On  February  23, 1994,  the 
Department  of  State  gave  notice  that 
requests  for  payments  pursuant  to  court- 
ordered  garnishments  as  authorized 
under  5  U.S.C.  5520a  for  all  employees 
of  the  Department  of  State  are  to  be 
submitted  to  the  Executive  Director  (L/ 
EX),  Office  ofthe  Legal  Adviser, 
Department  of  State,  room  5519,  2201  C 
Street,  NW.,  Washington,  EX:  20520, 
(202)  647-8323.  The  Department  now 
gives  notice  that,  in  order  to  standardize 
its  processing  of  garnishments,  it  is 
instituting  use  of  a  Garnishment 
Application  for  garnishments  under  5 
U.S.C.  5520a,  as  well  as  garnishments 
for  child  support  or  alimony  under  42 
U.S.C.  659,  661  and  662. 

The  Garnishment  Application  can  be 
obtained  from  the  office  listed  above,  or 
fixim  Ms.  Sheila  McCoy,  at  202-647- 
7359.  Use  ofthe  application  form  is 
voluntary.  However,  failure  to  provide 
requested  information  may  result  in 
delay  in  processing  a  garnishment  or 
return  of  the  request. 
EFFECTTVE  DATE:  July  8.  1994. 
ADDRESSES:  Comments  regarding  this 
notice  should  be  sent  to  the  Assistant 
Legal  Adviser  for  Legislation  and 
General  Management  (L/LM).  Office  of* 
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the  Legal  Adviser,  Dtpartment  of  State, 
room  5425,  2201  C  Street,  NW., 
Washington,  DC  205  >0. 
FOR  FURTHER  tNFORMi'nON  CONTACT: 
Ms.  Sheila  McCoy,  at  (202)  647-7359. 
SUPPtEMENTARY  INFOftMATION:  This  form 
has  been  approved  by  the  Office  of 
Management  and  Budget,  pursuant  to 
the  Paperwork  Redu(  lion  Act,  44  U.S.C. 
3501  e(.  seq. 

Dated:  )une  28, 1994 
Mary  Beth  West, 

Assistant  Legal  AdviseAfor  Legislation  and 
General  Management. 
|FR  Doc.  94-16594  Filefd  7-7-94;  8:45  am) 
BtLLMG  CODE  471(MW-M 


DEPARTMENT  OF  T  RANSPORTATION 

Federal  Highway  Ac  ministration 
(FHWA) 

Supplemental  Envirj}nmental  Impact 
Statement;  Riverside  County,  CA 

ACnow:  Withdrawal  |)f  NOI/EIS. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
Notice  of  Intent  for  f  reparation  of  a 
Supplemental  Environmental  Impact 
Statement  (SEIS)  for 
in  Riverside  County, 
withdrawn. 

FOR  further  INFORMi  JVM  CONTACT: 
Leonard  E.  Brown,  C  fiief.  District 
Operations  "C",  Fed  aral  Highway 
Administration,  980  Ninth  Street,  Suite 


a  highway  project 
California  has  been 


400,  Sacramento,  CA 


95814-2724. 


Telephone:  916/55l4l307. 
SUPPLEMENTAL  INFORMATION:  The  August 
26, 1993  Federal  Register  indicated  that 
the  FHWA  in  coopei  ition  with  the 
California  Departmept  of  Transportation 
(CALTRANS)  would!  prepare  an 
Environmental  Impa  rt  Statement  (SEIS) 
for  the  proposed  Sta  e  Route  86 
expressway  project  i  n  Riverside  County. 

The  purpose  and  r  eed  of  the  project 
have  remained  the  s<  ime  and  are  defined 
as:  the  overall  purpa  se  of  the  project  is 
to  improve  safety  co:  iditions  and 
provide  for  efficient  transportation  of 
people,  goods  and  st  rvices  within  and 
through  Coaci^lla  V  illey  between  the 
existing  4-lane  expr«  ssway  south  of 
Oasis  and  Interstate  10.  The  need  for  the 
project  is  to  reduce  accidents  to  or 
below  normal  rates  i  nd  to 
simultaneously  provide  for  improved 
mobility  of  local,  re^  ional  and 
international  traffic. 

Subsequent  interdisciplinary  studies 
and  consultation  wil  h  Federal,  State, 
and  local  agencies  tc  date  indicate  that 
an  Environmental  Aitsessment  (EA)  is 
the  appropriate  envi  -onmental 


document.  Accordingly,  the  NOl/SEIS 
notice  is  hereby  withdrawn.  If  it  is 
determined  that  a  public  hearing  is 
needed  then  a  public  notice  will  be 
issued  with  advertisements  in  local 
newspapers,  regarding  the  time  and 
place  of  the  hearing. 

Comments  or  questions  concerning 
this  proposed  action  and  the  EA  should 
be  directed  to  the  Federal  Highway 
Administration  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  June  28, 1994. 
Leonard  E.  Brown, 

Chief,  Di'^trict  Operations — C,  Sacmmento, 
California. 

[FR  Doc.  94-16595  Filed  7-7-94;  8:45  am) 
BtLLMG  CODE  4910-22-M 


DEPARTMEffT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

)une  30. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addres.sed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  The  Public  Debt  (BPD) 

OMB  Number:  1535-0005. 

Form  Number:  PD  F  32^3. 

Type  of  Review:  Extension. 

Title:  Exchange  Application  for  U.S. 
Savings  Bonds  of  Series  HH. 

Description:  This  form  is  used  by 
owners  of  Series  EE/E  bonds  or  notes  to 
request  exchange  for  Series  HH  Savings 
Bonds. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
60,000. 

Estimated  Burden  Hours  Per 
Response:  40  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
39,960  hours. 


OMB  Number:  1535-0014. 

Form  Number:  PD  F  1025. 

Type  of  Review:  Extension. 

Title:  Application  for  Relief  on 
Account  of  Loss,  Theft  or  Destruction  of 
United  States  Registered  Securities. 

Description:  This  form  is  needed  and 
required  by  the  Bureau  of  the  Public 
Debt  to  obtain  compensation  for  lost, 
stolen,  or  destroyed  securities.  It  is 
generally  used  by  parties  that  have 
purchased  securities  or  the  owner  of 
registered  securities  when  such 
securities  are  no  longer  in  their 
possession. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Non-profit  institutions,  Small 
busines,ses  or  organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Response:  55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
460  hours. 

OMB  Number:  1535-0015. 

Form  Number:  PD  F  1022. 

Type  of  Review:  Extension. 

Title:  Report/Application  for  Relief  on 
Account  of  Loss,  Theft  or  Destruction  of 
United  States  Bearer  Securities 
(Organizations). 

Description:  This  form  is  needed  and 
required  by  the  Bureau  ifl  order  to 
obtain  compensation  for  lost,  stolen,  or 
destroyed  bearer  securities.  It  is  usually 
executed  by  parties  that  purchased, 
were  holding  in  safekeeping/custody  or 
are  entitled  to  bearer  securities  and 
these  securities  are  no  longer  in  their 
possession. 

Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees, 
Non-profit  institutions.  Small 
businesses  organizations. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Response:  55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  92 
hours. 

OMB  Number:  1535-0016. 

Form  Number:  PD  F  1022-1. 

Type  of  Review:  Extension. 

Title:  Report/Application  for  Relief  on 
Account  of  Loss,  Theft,  or  Destruction  of 
United  States  Bearer  Securities 
(Individual). 

Description:  This  form  is  needed  and 
required  by  the  Bureau  in  order  to 
obtain  compensation  for  lost,  stolen,  or 
destroyed  bearer  securities.  It  is  usually 
executed  by  parties  that  purchase,  were 
given  or  entitled  to  bearer  securities  and 
these  securities  are  no  longer  in  their 
possession. 


Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Response:  55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  92 
hours. 

OMB  Number:  1535-0016. 

Form  Number:  PD  F  1022-1, 

Type  of  Review:  Extension. 

Title:  Report/Application  for  Relief  on 
Account  of  Loss,  Thef^,  or  Destruction  of 
United  States  Bearer  Securities 
(Individual). 

Description:  This  form  is  needed  and 
required  by  the  Bureau  in  order  to 
obtain  compensation  for  lost,  stolen,  or 
destroyed  bearer  securities.  It  is  usually 
executed  by  parties  that  purchase,  were 
given  or  entitled  to  bearer  securities  and 
these  securities  are  no  longer  in  their 
possession. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Response:  55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  92 
hours. 

OMB  Number:  1535-0098. 

Form  Number:  PD  F  3062-4. 

Type  of  Review:  Extension. 

Title:  Claim  for  Relief  on  Account  of 
the  Nonreceipt  of  United  States  Savings 
Bonds. 


Estimated  B 


Form 


1120 

1120-A  . 
Sch.D  _. 
Sch.  H  ... 
Sch.PH 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  481,624,275 
hours. 

OMB  Number:  1545-0195. 

Form  Number.  IRS  Form  5213. 

Type  of  Review:  Extension. 

Title:  Election  to  Postpone 
Determination  as  to  Whether  the 
Presumption  That  an  Activity  is 
Engaged  in  for  Profit  Applies. 

Description:  This  form  is  used  by 
individuals,  partnerships,  estates,  trusts, 
<ind  S  corporations  to  make  an  election       Ri 


to 
w 

Pi 
tn 
d{ 
th 

h( 
Pi 
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Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per  : 
Response:  55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  92 
hours. 

OMB  Number:  1535-0016. 

Form  Number:  PD  F  1022-1. 

Type  of  Review:  Extension. 

Title:  Report/Application  for  Relief  on 
Account  of  Loss,  Theft,  or  Destru.ction  of 
United  States  Bearer  Securities 
(Individual). 

Description:  This  form  is  needed  and 
required  by  the  Bureau  in  order  to 
obtain  compensation  for  lost,  stolen,  or 
destroyed  bearer  securities.  It  is  usually 
executed  by  parties  that  purchase,  were 
given  or  entitled  to  bearer  securities  and 
these  securities  are  no  longer  in  their 
possession. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Response:  55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  92 
hours. 

OMB  Number:  1535-0098. 

Form  Number:  PD  F  3062-4. 

Type  of  Review:  Extension. 

Title:  Claim  for  Relief  on  Account  of 
the  Nonreceipt  of  United  States  Savings 
Bonds. 
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Description:  This  application  is  used 
by  owner(s)  to  request  substitute  savings 
bond(s)  in  lieu  of  bond(s)  not  received. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Response:  55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  92 
hours. 

Clearance  Officer:  Vicki  S.  Ott  (304) 
480-6553.  Bureau  of  the  Public  Debt, 
200  Third  Street.  Parkersburg,  West  VA 
26106-1328. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  94-16496  Filed  7-7-94;  8:45  ami 
BILLING  CODE  4S10-«0-P 


Public  Information  Collection 
Requirements  Sutjmitted  to  OMB  for 
Review 

June  30. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 


information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0123. 

Form  Number:  IRS  Form  1120, 
Schedule  D  (Form  1120).  Schedule  H 
(Form  1120).  and  Schedule  PH  (Form 
1120). 

Type  of  Review:  Revision. 

Titles:  U.S.  Corporation  Income  Tax 
Return  (1120):  Capital  Gains  and  Losses 
(Schedule  D);  Section  280H  Limitations 
for  a  Personal  Service  Corporation  (PSC) 
(Schedule  H);  U.S.  Personal  Holding 
Company  (PHC)  Tax  (Schedule  PH). 

Description:  Form  1120  is  used  by 
corporations  to  compute  their  taxable 
income  and  tax  liability.  Schedule  D 
(Form  1120)  is  used  by  corporations  to 
report  gains  and  losses  from  the  sale  of 
capital  assets.  Schedule  PH  (Form  1120) 
is  used  by  personal  holding  companies 
to  compute  their  tax  liability.  Schedule 
H  (Form  1120)  is  used  by  personal 
service  corporations  to  determine  if  they 
have  met  the  minimum  distribution 
requirements  of  section  280H.  The  IRS 
uses  these  forms  to  determine  whether 
corporations  have  correctly  computed 
their  tax  liability. 

Respondents:  Farms,  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,462,931. 


Estimated  Burden  Hours  Per  Respondent/Recordkeeper 


Form 


1120 

ii2a-A 

Scti.D  - 
Sch.  H  .. 
Sch.PH 


Recordkeeping 


71  hf.,  16  mia 
43  hr..  3  min. 
6  hr.,  56  min.  . 
5  hr.,  59  min.  . 
15  hr.,  19  min. 


Learning  atWLrt 

the  law  or  the 

form 


41  hr.,  8  min. 
23  hr.,  44  min. 
3  hr.,  31  min. 

35  mia  

6  hr.,  6  min.  .. 


Preparing  the 
form 


72  hr.,  2  min. 
41  hr.,  18  nrun. 
5  hr.,  39  min. 

43  min 

8  hr..  29  min. 


Copying,  assem- 

bHng,  arxj  serxjing 

the  form  to  tt>e 

IRS 


8  hr.,  2  min. 
4  hr.,  34  min. 
32  min. 
0  min. 
32  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  481,624,275 
hours. 

OMB  Number:  1545-0195. 

Form  Number.  IRS  Form  5213. 

Type  of  Review:  Extension. 

Title:  Election  to  Postpone 
Determination  as  ta  Whether  the 
Presumption  That  an  Activity  is 
Engaged  in  for  Profit  Applies. 

Description:  This  form  is  used  by 
individuals,  partnerships,  estates,  trusts, 
and  S  corporations  to  make  an  election 


to  postpone  an  IRS  determination  as  to 
whether  an  activity  is  engaged  in  for 
profit  for  5  years  (7  years  for  breeding, 
training,  showing,  or  racing  horses).  The 
data  is  used  to  verify  eligibility  to  make 
the  election. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,730. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 

Learning  atx>ut  the  law  or  the 

form 

Preparing  the  form 

Copying,      assembling.      and 

sendirig  the  fonn  to  ttie  IRS  .' 


Minutes 


7  minutes 

5  minutes 
10  minutes 

20  minutes 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,511  hours. 

OMB  Number:  1545-0410. 

Form  Number:  IRS  Forms  6468  and 
6469. 
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Tape  Label  For  Form 

Label  For  Form  W-4 
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kV-4  (6468);  Tape 
6469). 


to  employers  who 


3r local    V 
Businesses  or 


3/  Respondents: 


Description:  26  US< :  3402  requires  all 
employers  making  pa  rments  of  wages  to 
deduct  (withhold)  taj(  upon  such 
payments.  Employers  are  further 
required  under  ReguL  ition 
31,3402(f)(2)-l|g)  to  J  ubmit  certain 
withholding  certifical  bs  lVi-4)  to  IRS. 
Form  6469  (labels)  ail  i  6463 
(instructions)  are  seni  I 
prefer  to  file  this  info  mation  on 
magnetic  tape. 

Respondents:  State 
governments.  Farms, 
other  for-profit,  Fedei  si  agencies  or 
employees,  Non-profil  institutions, 
Small  businesses  or  o  -ganizations. 

Estimated  Number 
25,000. 

Estimated  Burden  ^ours  Per 
Respondent:  6  minui<  s. 

Frequency  ofRespc  nse:  Quarterly. 

Estimated  Total  Re  wrting  Burden: 
2,500  hours. 

Clearance  Officer:  (larrick  Shear  (202) 
622-3869,  Internal  R«  venue  Service, 
Room  5571,  1111  Cor  stitution  Avenue, 
N.W.,  Washington.  D  :  20224. 

OMB  Reviewer:  Mil  j  Sunderhauf 
(202)  395-7316,  Offic  >  of  Management 
and  Budget,  Room  10  !26,  New 
Executive  Office  Buii 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  \i)nagement  Officer 
|FR  Doc.  94-16497  File< 

BlUiNG  CODE  4mMlt-«> 


Customs  Service 


Public  Meetings  in  Bbston 
Yorfc  on  Customs  Automated 
System 

agency:  U.S.  Customl  Service, 
Department  of  the  Tn  asury. 
ACTION:  Notice  of  met  lings. 


SUMMARY:  This  notice 
location  and  dates  of 
be  held  in  Boston,  Mi  i 
NY,  on  ihedevelopm  ;nt 
Automated  Export  Sy  st 
and  locations  of  further 
subject  will  be  sched 
announced  in  a  subst  qi 
These  meetings  are  b< 
Give  Customs  managi  rs 
to  provide  the  public 
related  to  the  develop  ment 
(2)  give  attendees  an 
questions,  make  suggest 
provide  Customs  wit 
related  to  AES  desigr 
A  notice  published  b  > 


Img,  Washington, 


7-7-94;  8:45  ami 


and  New 
Expert 


announces  the 
)ublic  meetings  to 
,  and  New  York, 

of  the 
em  (AES).  Dates 
meetings  on  this 
led  and 
uent  notice, 
ingheld  to:  (1) 

an  opportunity 
with  information 
of  AES  and 
>pportunity  to  ask 

ions,  and 
informal  ideas 
and  functionality. 
Customs  in  the 


Federal  Register  on  June  13, 1994  (59 
FR  30383)  announced  that  the  first  of 
these  meetings  would  be  held  in 
Washington,  D.C  on  July  8, 1994. 
Customs  is  now  announcing  that  AES 
meetings  will  be  held  in  Boston, 
Massachusetts,  on  July  19. 1994  and  in 
New  York  City  on  July  21, 1994.  Those 
planning  to  attend  a  meeting  are 
requested  to  so  notify  Customs  in  the 
city  where  the  meeting  will  be  held  in 
advance. 

DATES:  Boston,  MA.,  July  19, 1994. 
commencing  at  2:00  p.m.;  New  York, 
NY,  July  21,  1994,  commencing  at  9:00 
a.m. 

ADDRESSES: 

Boston,  MA;  Thomas  P.  "Tip"  O'Neil 
Federal  Building  Auditorium,  10 
Causeway  Street,  Boston,  MA  02222. 

New  York,  NY;  6  World  Trade  Center, 
Room  770,  New  York,  New  York 
10048. 

FOR  FURTHER  INFORMATION  CONTACT: 

Boston  Meeting:  James  Knight,  (617)      ' 

565-6242;  Pre-registration  Fax:  (617) 

565-6662. 
New  York  Meeting:  Susan  Mifchell, 

(212)  466-^494;  Pre-registralion  Fax: 

(212)466-4507. 

General  AES  questions:  Loma  Finley, 
AES  Envelopment  Team,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW, 
Room  7331 ,  Washington,  DC,  20229, 
(202) 927-0280. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  notice  published  in  the  Federal 
Register  on  June  13, 1994,  (59  FR  30383) 
Customs  announced  its  intention  of 
developing  an  Automated  Export 
System  (AES)  and  informed  the  public 
that  a  series  of  meetings  would  be  held 
around  the  country  regarding  the  AES. 
That  notice  provided  information  on  the 
first  such  meeting  which  was  scheduled 
in  Washington,  DC.  This  notice  is  being 
issued  to  inform  the  public  of  the  date 
and  time  of  meetings  which  will  be  held 
in  Boston,  MA  and  New  York,  NY. 

Since  AES  is  in  the  very  early  design 
stage,  the  AES  Development  Team 
intends  to  hold  a  series  of  public 
meetings  for  the  purpose  of:  (1)  Giving 
Customs  managers  an  opportunity  to 
provide  the  public  with  information 
related  to  the  development  of  AES  and 
(2)  giving  attendees  an  opportunity  to 
ask  questions,  make  suggestions,  and 
provide  Customs  with  informal  ideas 
related  to  AES  design  and  functionality. 
Each  meeting  will  open  with  a  short 
presentation  on  AES,  past,  present  and   ' 
future.  After  this  presentation,  the  floor 


will  be  open  to  all  attendees  for  general 

informal  discussion  of  the  AES  program. 
In  this  document,  Customs  is 

announcing  the  following  public 

meetings  on  AES: 

1  Boston,  Massachusetts-^July  19, 1994, 
commencing  at  2.00  p.m:,  Thomas  P.  "Tip' 
O'Ncil  Federal  Building  Auditorium  10 
Causeway  Street,  Boston,  MA  02222.  Point 
of  Cor  tact:  Mr.  James  Knight  (617)  565- 
6242,  Rre-registratioD  Fax  Number  (SI  7) 
565-6662 

2.  New  York,  New  York— July  21, 1994, 
conunencing  at  9:00  a.m.,  6  WorJd  Tmde 
Center,  Room  770,  New  York,  NY  10048. 
Point  of  Contact:  Ms.  Susan  Mitchell  (212) 
466-4494,  Pre-registratJon  Fax  Numtjcr 
(212)46t>-J507 

In  order  to  ensure  that  overcrovyding . 
does  not  result,  persons  planning  to 
attend  a  meeting  are  requested  to 
preregister  by  contacting  the  individual 
identified  as  the  contact  person  for  the 
city  where  they  plan  on  attending. 

Additional  pumic  meetings  on  AES 
are  planned  for  the  following  locations: 
Houston,  Texas;  New  Orleans, 
Louisiana;  Seattle,  Washington;  Los 
Angeles,  California;  and  Portland, 
Oregon.  Appropriate  notice  will  be 
published  in  the  Federal  Register  when 
the  dates,  limes  and  specific  locations 
for  these  meetings  have  been 
established. 

Dated:  July  5, 1994. 
Harvey  B.  Fox, 

Director,  Office  of  Regulutions  and  Rulings     ^ 
jFR  Doc  94-16545  Filed  7-7^94;  8:45  ami 

BILLING  COOE  4830-02-P 


Internal  Revenue  Service 

tax  on  Certain  Imported  Substances 
(Di-2  Ethyl  Hexyt  Phthalate);  Notice  of 
Determination 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnoN:  Notice. 

SUMMARY:  This  notice  announces  a 
determination,  under  Notice  89-61,  thr.t 
the  list  of  taxable  substances  in  section 
4672(a)(3)  will  be  modified  to  include 
di-2  ethyl  hexyl  phthalate. 
EFFECTfVE  DATE:  This  modification  is 
effective  October  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,^  Office  of  Assistant - 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  tNFORMATION: 

Background 

Under  section  4672(a),  an  importer  oi 
exporter  of  ariy-substance  may  request 
that  the  Secretary  determine  whether  ■ 


such  substance  should  be  listed  as  a 
taxable  substance.  The  Secretary  shall 
add  such  substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of  , 
production.  Notice  89-61, 1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  June  30 . 1 994 .  the  Secretary 
determined  that  di-2  ethyl  hexyl 
phthalate  should  be  added  to  the  list  of 
taxable  substances  in  section  4672(a)(3), 
effective  October  1, 1993. 

The  rate  of  tax  prescribed  for  di-2 
ethyl  hexyl  phthalate,  under  section 
4671(b)(3),  is  $3.42  per  ton.  This  is 
based  upon  a  conversion  factor  for 
xylene  of  0.272  and  a  conversion  factor 
for  propylene  of  0.431. 

The  petitioner  is  Aristech  Chemical 
Corporation,  a  manufacturer  and 
exporter  of  this  substance.  No  material 
comments  were  received  on  this 
petition.  The  following  information  is 
the  basis  for  the  determination: 

HTS  number:  2917.32.00.00 
CAS  number:  117-81-7 

Di-2  ethyl  hexyl  phthalate  is  derived 
From  the  taxable  chemicals  xylene  and 
propylene.  Di-2  ethyl  hexyl  phthalate  is 
a  liquid  produced  predominantly  by 
acid  catalyzed  esterification  of  phthalic 
anhydride  (derived  from  o- xylene)  and 
2-ethyl  hexanol  (derived  from 
propylene). 

The  stoichiometric  material    - 
consumption  formula  for  di-2  ^thyl 
hexyl  phthalate  is: 

CsHio  {xylene)+4  CjHa  (propylene)+3  Oj 
(oxygen)+4  CO  (carbon 
monoxide)+8  H2  (hydrogen)  — 
C24H3„04  (di-2  ethyl  hexyl 
phthalate)+6  HaO  (water) 

Di-2  ethyl  hexyl  phthalate  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  55  percent  by  weight  of  the 
materials  used  in  its  production. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

IFR  Doc.  94-16482  Filed  7-7-94;  8:45  am) 
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such  substance  should  be  listed  as  a 
taxable  substance.  The  Secretary  shall 
add  such  substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of  , 
production.  Notice  89-61, 1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  June  30, 1994,  the  Secretary 
determined  that  di-2  ethyl  hexyl 
phthalate  should  be  added  to  the  list  of 
taxable  substances  in  section  4672(a)(3), 
effective  October  1, 1993. 

The  rate  of  tax  prescribed  for  di-2 
ethyl  hexyl  phthalate,  under  section 
4671(b)(3).  is  $3.42  per  ton.  This  is 
based  upon  a  conversion  factor  for 
xylene  of  0.272  and  a  conversion  factor 
for  propylene  of  0.431. 

The  petitioner  is  Aristech  Chemical 
Corporation,  a  manufacturer  and 
exporter  of  this  substance.  No  material 
comments  were  received  on  this 
petition.  The  following  information  is 
the  basis  for  the  determination: 

HTS  number:  2917.32.00.00 
CAS  number:  117-81-7 

Di-2  ethyl  hexyl  phthalate  is  derived 
from  the  taxable  chemicals  xylene  and 
propylene.  Di-2  ethyl  hexyl  phthalate  is 
a  liquid  produced  predominantly  by 
acid  catalyzed  esterification  of  phthalic 
anhydride  (derived  from  o- xylene)  and 
2-ethyl  hexanol  (derived  from 
propylene). 

The  stoichiometric  material 
consumption  formula  for  di-2  Qthyl 
hexyl  phthalate  is: 

CkH,o  (xylene)+4  C3H6  (propylene)+3  Oj 
(oxygen)+4  CO  (carbon 
monoxide)+8  H2  (hydrogen)  — 
C24H38O4  (di-2  ethyl  hexyl 
phthalate)+6  H2O  (water) 

Di-2  ethyl  hexyl  phthalate  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  55  percent  by  weight  of  the 
materials  used  in  its  production. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

IFR  Doc.  94-16482  Filed  7-7-94;  8:45  am) 

BtLUNC  COD£  4S3O-01-4J 


Tax  on  Certain  imported  Substances 
(Polycarbonate);  Notice  of 
Determination 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice.  ' 

SUMMARY:  This  notice  announces  a 
determination,  under  Notice  89-61,  that 
the  list  of  taxable  substances  in  section 
4672(a)(3)  will  be  modified  to  include 
polycarbonate. 

EFFECTIVE  DATE:  This  modification  is 
effective  July  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  4672(a).  an  importer  or 
exporter  of  any  substance  may  request 
that  the  Secretary  determine  whether 
such  substance  should  be  listed  as  a 
taxable  substance.  The  Secretary  shall 
add  such  substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61, 1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  Jime  30. 1994.  the  Secretary 
determined  that  polycarbonate  should 
be  added  to  the  list  of  taxable 
substances  in  section  4672(a)(3). 
effective  July  1, 1993. 

The  rate  of  tax  prescribed  for 
polycarbonate,  under  section  4671(b)(3), 
is  $4.91  per  ton.  This  is  based  upon  a 
conversion  factor  for  methane  of  0.083, 
a  conversion  factor  for  chlorine  of  0.276, 
a  conversion  factor  for  benzene  of  0.614. 
a  conversion  factor  for  propylene  of 
0.165.  and  a  conversion  factor  for 
sodium  hydroxide  of  0.315. 

The  petitioner  is  Miles  Inc.,  a 
manufacturer  and  exporter  of  this 
substance.  No  material  comments  were 
received  on  this  petition.  The  following 
information  is  the  basis  for  the 
determination. 
HTS  number:  3907.40.00.00 
CAS  number:  127133-67-9 

Polycarbonate  is  derived  from  the 
taxable  chemicals  methane,  chlorine, 
benzene,  propylene,  and  sodium 
hydroxide.  Polycarbonate  is  a  solid 


produced  predominantly  by  the 
interfacial  polycondensation  reaction  of 
the  sodiimi  salt  solution  of  bisphenol-A 
in  an  aqueous  phase  and  phosgene  in  an 
organic  phase. 

The  stoichiometric  material 
consumption  formula  for  polycarbonate 
is: 

CH4  (methane)-t<:i2  (chlorine)+2  OM^ 
(benzene)+C,H6  (propylene)+2  NaOH 
(sodium  hydroxide)+3  O2  (oxygen)  — 
0(O.H4)C(CH3)2(QH4)OCO 
(polycarbonate)+5  H2O  (water)+2  NaCl 
(sodium  chloride) 

Polycarbonate  has  been  determined  to 
be  a  taxable  substance  because  a  review 
of  its  stoichiometric  material 
consumption  formula  shows  that,  based 
on  the  predominant  method  of 
production,  taxable  chemicals  constitute 
79.1  percent  by  weight  of  the  materials 
used  in  its  production. 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer.  Assistant 

Chief  Counsel  (Corporate). 

IFR  Doc.  94-16483  Filed  7-7-94;  8:45  am] 

BILUNG  COOE  4S9(M)1-U 


Tax  on  Certain  imported  Substances 
(Sodium  Nitriolotriacetate 
Monohydrate,  et  al.);  Notce  of 
Determinations 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice. 

SUMMARY:  This  notice  announces 
determinations,  under  Notice  89-61, 
that  the  Ust  of  taxable  substances  in 
section  4672(a)(3)  will  be  modified  to 
include  sodium  nitriolotriacetate 
monohydrate,  diphenyl  oxide,  and 
tetrachlorophthalic  anhydride. 
EFFECTIVE  DATE:  This  modification  is 
effective  April  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  4672(a),  an  importer  or 
exporter  of  any  substance  may  request 
that  the  Secretary  determine  whether 
such  substance  should  be  listed  as  a 
taxable  substance.  The  Secretary  shall 
add  such  substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
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of  the  predominant  method  of 
production.  Noti<»  89-61, 1989-1  CB. 
717,  sets  forth  th«  ruies  relating  to  the 
deterniina^ioa  process. 

Determination 

On  June  30, 1904,  the  Secretary 
determined  that  sodium 
nitriolotriacetate  pnonohydrate, 
diphenyl  oxide,  and  tetrachlorophthalic 
anhydride  should  be  added  to  the  list  of 
taxable  substanci  s  in  section  4672(a)(3), 
effective  April  1. 1993. 

The  rate  of  tax  prescribed  for  sodium 
nitriolotriacetate  pionohydrate,  under 
section  4671(b)(3),  is  $2.45  per  ton.  This 
is  based  upon  a  c  an  version  factor  for 
methane  of  0.24,  a  conversion  factor  for 
sodium  hydroxicie  of  0.52.  a  conversion 
factor  for  propylene  of  0.25,  and  a 
conversion  factoi  for  ammonia  of  0.10. 


The  rate  of  tax 
diphenyl  oxide,  i 


prescribed  for 
nder  section 


The  rate  of  tax 
tetrachloropbtha 


4671(b)(3),  is  $8.  3  per  ton.  This  is 
based  upon  a  cor  version  factor  for 
benzene  of  1.05  s  nd  a  conversion  factor 
for  propylene  of  i  (.62. 

:  arescribed  for 
ic  anhydride,  under 
section  4671(b)(3).  is  $5.87  per  ton.  This 
is  based  upon  a  CDn  version  factor  for 
chlorine  of  1.22  <  nd  a  conversion  factor 
for  xylene  of  0.5' 

The  petitioner  s  Monsanto  Company, 
a  manufacturer  a  id  exporter  of  these 
substances.  No  rr  aterial  comments  were 
received  on  thest  petitions.  The 
following  inform  ition  is  the  basis  for 
the  determinations. 


Sodium  nitrioloti  iacetate  monohydrate 

HTS  number 
CAS  number  18462 
Sodium  nitriolptri 
monohydrate  is 


1.49.60.00 
2-53-8 
acetate 
derived  from  the  taxable 


chemicals  methane,  sodium  hydroxide, 
propylene,  and  ammonia.  Sodium 
nitriolotriacetate  monohydrate  is  a  solid 
produced  predominantly  by  the  reaction 
of  formaldehyde  with  hydrogen  cyanide 
in  the  presence  of  a  catalyst,  which  is 
then  further  reacted  with  sodium 
hydroxide  to  produce  sodium 
nitriolotriacetate  monohydrate. 

The  stoichiometric  material 
consumption  formula  for  sodium 
nitriolotriacetate  monohydrate  is; 

3  CH4  (methane)+3  NaOH  (sodium 
hydroxide)+C3H6  (propyleneJ+NH^ 
(ammonia)-f4.5  O2  (oxygen)  — ♦ 
N(CH2COONa)>H20  (sodium 
nitriolotriacetate  monohydrate)+5  H;0 
(water}+3  H2  (hydrogen) 

Sodium  nitriolotriacetate 
monohydrate  has  been  determined  to  be 
a  taxable  substance  because  a  review  of 
its  stoichiometric  material  consumption 
formula  shows  that,  based  on  the 
predominant  method  of  production, 
taxable  chemicals  constitute  61.1 
percent  by  weight  of  the  materials  used 
in  its  production. 

Diphenyl  oxide 

HTS  number:  2909.30.00^00 
CAS  number:  101-84-8 

Diphenyl  oxide  is  derived  from  the 
taxablechemicals benzene  and 
propylene.  Diphenyl  oxide  is  a  solid 
produced  predominantly  by  the 
catalytic  condensation  of  phenol. 

The  stoichiometric  material 
consumption  formula  for  diphenyl 
oxide  is: 

2  ChHb  (benzene)+2  C.^Hft  (propylene)+2 
O2  (oxygen)  —  CiaHidO  (diphenyl 
oxide )+2  C:i\„0  (acetone)>H20 
(water) 


Diphenyl  oxide  has  been  determined 
to  be  a  taxable  substance  because  a 
review  of  its  stoichiometric  material 
consumption  formula  shows  that,  based 
on  the  predominant  method  of 
production,  taxable  chemicals  constitute 
78.9  percent  by  weight  of  the  materials 
used  in  its  production. 

Tetrachlorophthalic  anhydride 

HTS  number:  2916.19.00.00 
CAS  number:  117-08-8 

Tetrachlorophthalic  anhydride  is 
derived  from  the  taxable  chemicals 
chlorine  and  xylene. 
Tetrachlorophthalic  anhydride  is  a  solid 
produced  predominantly  by  the  high 
temperature  reaction  of  phthalic 
anhydride  with  chlorine.  Phthalic 
anhydride  is  produced  by  the  reaction 
of  o-xylene  with  air  in  the  presence  of 
a  catalyst. 

The  stoichiometric  material 
consumption  formula  for 
tetrachlorophthalic  anhydride  is: 

4  CI2  (chlorine)-t-CgHio  (xylene)+3  O2 

(oxygen)  —  CHa403 

(tetrachlorophthalic  anhydride)+3 

H2O  (water)  +  4  HCl  (hydrogen 

chloride) 
Tetrachlorophthalic  anhydride  has 
been  determined  to  be  a  taxable 
substance  because  a  review  of  its 
stoichiometric  material  consumption 
formula  shows  that,  based  on  the 
predominant  method  of  production, 
taxable  chemicals  constitute  80.0 
percent  by  weight  of  the  materials  used 
in  its  production. 
Dale  O.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
|FR  Doc.  94-16484  Filed  7-7-94;  8:45  am) 
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Sunshine  Act  Meetir 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Acr  (Pub 
L.  94-409)  5  U.S.G.  552b(e)(3). 


ENRICHMENT  CORPORATION  BOARD  OF  - 
DIRECTORS 

TIME  AND  DATE:  8:00  a.m.,  Tuesday.  July 
12.  1994. 

PLACE:  USEC  Corporate  Headquarters. 
6903  Rockledge  Drive,  Bethesda. 
Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  of  commercial,  financial  and 
internal  personnel  issues  of  the  Corporation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold,  301-564-3354. 

Dated:  July  5, 1994. 
William  H.  Timbers,  Jr., 
President  and  Chief  Executive  Officer 
[PR  Doc.  94-16581  Filed  7-6-94;  11:15  am] 
BtLUNO  CODE  8720-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  1:00  p.m..  Wednesday. 
July  13,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  5. 1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  94-16645  Filed  7-6-94;  9:12  am] 

BILUNG  CODE  621(M)1-P 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putjiished  under 
the  "Government  in  tfie  Sunshine  AcT  (Pub 
L.  94-409)  5  U.S.C.  552b(e){3). 


ENRICHMENT  CORPORATION  BOARD  OF  - 
DIRECTORS 

TIME  AND  DATE:  8:00  a.m.,  Tuesday.  July 
12.1994.     ..  .-' 

PLACE:  USEC  Corporate  Headquarters. 
6903  Rockledge  Drive.  Bethesda. 
Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  of  commercial,  financial  and 
internal  personnel  issues  of  the  Corporation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold,  301-564-3354. 

Dated:  July  5. 1994. 
William  H.  Timbers,  Jr., 
President  and  Chief  Executive  Officer. 
[PR  Doc.  94-16681  Filed  7-6-94;  11:15  am] 
BILUNG  CODE  872(M>1-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  1:00  p.m..  Wednesday, 
July  13.  1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  ' 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
.  holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  5, 1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  94-16645  Filed  7-6-94;  9:12  am] 

BILUNG  CODE  621CM)1-4> 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  34465 
July  5,  1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  11:00  a.m.,  Thursday,  July 
7. 1994. 

CHANGES  IN  THE  MEETING:  Addition  of  the 
following  closed  item  to  the  meeting: 
Proposed  response  to  the  Department  of 
the  Treasury's  Electronic  Federal  Tax 
Payment  System  Invitation  for 
Expressions  of  Interest. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  July  6, 1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-16699  Filed  7-6-94;  2:36  pm] 

BILLING  COOE  6210-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  3:00  p.m..  Thursday.  July 
14.1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  anac>unced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:7uly6, 1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-16700  Filed  7-6-94;  2:36  pm] 

BILLING  COOE  621(M)1-P 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Audit  and  Appropriations  Committee 
Meeting 


TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  Audit 
and  Appropriations  Committee  will 
meet  on  July  14-15.  1994.  The  meeting 
will  commence  at  6:00  p.m.  on  July  14, 
1994,  and  at  9:00  a.m.  on  July  15. 1994. 
PLACE:  Legal  Services  Corporation,  750 
First  Street.  N.E..  10th  Floor.  Office  of 
Program  Services.  Conference  Room, 
Washington,  D.C.  20002,  (202)  336- 
8800. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  majority  vote  of  the  Board 
of  Directors,  said  vote  to  be  solicited 
prior  to  the  meeting.  In  this  regard, 
contingent  upon  receipt  of  the 
aforementioned  majority  vote,  the 
Committee  wiU  consider  the 
recommendation  of  the  Office  of  the 
Inspector  General  regarding  selection  of 
an  audit  firm  to  conduct  the 
Corporation's  annual  financial  audit  for 
fiscal  years  1994. 1995.  and  1996.  The 
closing  will  be  authorized  by  the 
relevant  sections  of  the  Government  in 
the  Sunshine  Act  [5  U.S.C.  Sections 
552b(c)(2)(6)j.  and  the  corresponding 
regulation  of  the  Legal  Services 
Corporation  [45  C.F.R.  Section 
1622. 5(e)].  The  closing  will  be  certified 
by  the  Corporation's  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Counsel's  certification  will  be  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  750  First  Street. 
N.E..  Washington.  D.C,  20002,  in  its 
eleventh  floor  reception  area,  and  will 
otherwise  be  available  upon  request. 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  June  17. 1994 
Meeting. 

3.  Consideration  and  Review  of  Budget  and 
Expenses  for  the  Period  Ending  May  31. 
1994. 

4.  Consideralion  and  Development  of  Plans 
to  Utilize  Uncommitted  Funds. 

5.  Discussion  of  the  Distribution  of  Fiscal 
Year  1995  Consolidated  Operating  Budget 
Funds  Within  Line  Items. . 

6.  Preliminary  Discussion  Regarding  the 
Fiscal  Year  1996  Budget  Mark. 

CLOSED  SESSION: 

7.  Consideration  of  Recommendation  of  the 
Office  of  the  Inspector  General  Reg.irding 
Selection  of  An  Accounting  Firm  to  Conduct 
the  Corporation's  Annual  Audit  for  the  Fiscal 
Years  1994-1996. 

OPEN  SESStON:  (Resumed) 
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8.  Selection  of  An  AJccounting  Finn  to 
Conduct  the  Corporatibn's  Annual  Audit  for 
the  Fiscal  Years  199441996. 

CONTACT  PERSON  FOft  INFORMATION: 
Patricia  Batie.  (202)1336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  ahemate  formats  to 
acconnnodate  visual  and  hearing 
impairments.  J 

liidividuals  who  l^ave  a  disability  and 
need  an  accommod(  tion  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  issued:  July  5,  f  994. 
Patricu  D.  Batie, 
Corporate  Secretary. 

(FR  Doc.  94-16646  Fil^d  7-&-94;  9:17  am] 
BMJJNG  coot  AWO  01  M 


LEGAL  8ERVICCS  CORfORATION  BOARD  Of 
DIRECTORS 

Operations  and  Regiibtions  Committee 
Meeting 

TIME  AND  DATE:  The  J^gal  Services 
Corporation  Board  cjf  Directors 
Operations  and  Regtlations  Committee 
will  meet  on  July  15i,  1994.  The  meeting 
will  commence  at  9i)0  a.m.  It  is 
anticipated  the  substantive  portion  of 
the  open  session  (i.a|.,  deliberation  of 
agenda  item  numbed  5)  will  commence 
at  approximately  lOtOO  a.m. 
PLACE:  Legal  Services  Corporation,  750 
First  Street.  N.E.,  Bdard  Room, 
Washington,  DC.  20C02.  (202)  336-8800. 
STATUS  OF  MEETING:  (ppen,  except  that 
portion  of  the  meetiitg  may  be  closed 
pursuant  to  a  vote,  to  be  solicited  prior 
to  the  meeting,  of  a  i  najority  of  the 
Board  of  Directors.  J  hould  the 
aforementioned  majority  vote  to  close 
all  or  a  f)ortion  of  the  meeting  be 
obtained,  the  Committee  will  hear  the 
report  of  the  Genera  Counsel  on 
litigation  to  which  tJ  le  Corporation  is  or 
may  become  a  party,  In  addition,  the 
Committee  will  con!  ider  and  act  on 
internal  personnel  and  operational 
matters  related  to  the  Executive  Office, 
the  Office  of  the  Gei^eral  Counsel,  the 
Office  of  Administraltion,  and  the  Office 
of  Human  Resources/Equal 
Opportunity,  the  fodr  offices  of  the 
Corporation  under  tie  Committee's 
purview.  Finally,  th#  Committee  will 
consider  for  approval  the  minutes  of  the 
executive  8e8sion(s)  held  on  Jtine  19, 
1994.  The  closing  will  be  authorized  by 
the  relevant  sactiona  of  the  Government 
in  the  Sunshine  Act  (5  U.S.C  Sections 
552b(c)(2).  (6),  and  (tO)].  and  the 
corresponaing  regulation  of  the  Legal 
Services  Corj>oration  [45  CF.R.  Section 
1622.5(a).  (e),  and  [V^].-'  The  closing  will 


be  certified  by  the  Corporation's  General 
Counsel  as  authorized  by  the  above- 
cited  provisions  of  law.  A  copy  of  the 
General  Counsel's  certification  will  be 
posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street.  N.E..  Washington,  DC, 
20002,  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 

MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 
CLOSED  SESSION: 

2.  Approval  of  Minutes  of  June  19, 1994 
Executive  Session. 

3.  Consider  and  Act  on  General  Counsel's 
Report  on  Litigation  to  Which  the 
Corporation  is  or  May  Become  a  Party. 

4.  Consider  and  Act  on  Internal  Personnel 
and  Operational  Matters. 

OPEN  SESSION:  (Resumed) 

5.  Approval  of  Minutes  of  June  19-20, 1994 
Meeting. 

6.  Consideration  of  Up)date  on  the 
Reauthorization  Legislative  Process. 

7.  Consider  and  Act  on  Proposed  Changes 
to  Part  1608  of  the  Corporation's  Regulations. 

8.  Consider  and  Act  on  Proposed  Changes 
to  Part  1621  of  the  Corporation's  Regulations. 

9.  Consider  and  Act  on  Proposed  Changes 
to  Part  1611  of  the  Corporation's  Regulations. 

OPEN  SESSION:  (Continued) 

10.  Public  Comment. 

11.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  MFORMATION: 
PATRICU  BATIE,  (202)  336-6800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  July  5, 1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 

[FR  Doc.  94-16647  Filed  7-6-94;  9:17  am) 
BIUINGCOOE  705<MH-M 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Provision  for  the  Delivery  of  Legal 
Services  Committee  Meeting 
TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Provision  for  the  Delivery  of  Legal 
Services  Committee  will  meet  on  July 
15, 1994.  The  meeting  will  commence  at 
1:00  p.m. 


'  As  to  the  Committee's 
approval  of  the  draft  roinules 


:onsidemtion  and 
of  tfaa  executive 


session(s)  held  on  the  above-noted  date(s),  the 
closing  is  authorized  as  noted  in  the  Feiieral 
Register  noticefs)  corresponding  to  that/those 
Committee  mceling(s). 


PLACE:  Legal  Siervices  Corporation,  750 

First  Street,  N.E.,  Board  Room, 

Washington,  D.C.  20002,  (202)  336- 

8800. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  June  17. 1994 
Meeting. 

3.  Presentation  by  Randi  Roth,  Farmers' 
Legal  Action  Group. 

4.  Report  and  Recommendation  to  the 
Committee  Regarding  Monitoring, 
Evaluation,  and  Support  Functions. 

5.  Discussion  of  Issues  Related  to  Program 
Improwement:  Technical  Assistance, 
Training,  and  Support. 

6.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)336-8800. 

Date  Issued:  July  5, 1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 

[FR  Doc.  94-16648  Filed  7-6-94;  9:17  am) 
BILUNQ  CODE  7060-01-M 

LEGAL  SERVICES  CORPORATION 
Board  of  Directors  Meeting 
TIME  AND  DATE:  The  Legal  Services 
Corporation  Board-of  Directors  will 
meet  on  July  16, 1994.  The  meeting  will 
commence  at  8:00  a.m.  The  substantive, 
open  portion  of  the  meeting  (i.e., 
deliberation  of  agenda  item  10.)  will 
commence  at  approximately  10:30  a.m. 
PLACE:  Legal  Services  Corporation,  750 
First  Street,  N.E.,  Board  Room,  11th 
Floor,  Washington.  D.C  20002,  (202) 
336-8800. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  will  consider  and  vote 
to  approve  draft  minutes  of  executive 
sessions  held  on  November  8, 1993; 
December  6, 1993;  April  15, 1994;  May 
13, 1994,  and  June  18. 1994.  Further,  the 
Board  will  consuh  with  the  Inspector 
General  on  internal  personnel, 
operational  and  investigative  matters.   . 
The  board  will  also  consult  with  the 
President  on  internal  personnel  and 
operational  matters.  Finally,  the  Board 
will  dehberate  regarding  internal 
personnel  and  operational  matters.  The 


closing  will  be  authorized  by  the 
relevant  sections  of  the  Government  in 
the  Sunshine  Act  |5  U.S.C.  Sections 
552b(c)(2)(5),(6).and(7)],andthe  ;^ 

corresponding  regulation  of  the  Legal  j^ 

Services  Corporation  [45  CF.R.  Section 
1622.5(a),  (d).  (e),  and  (f)).  The  closing         a 
will  be  certified  by  the  Corporation's  C 

General  Counsel  as  authorized  by  the         A 
above-cited  provisioiis  of  law.  A  copy  of 
the  General  Counsel's  certification  will       *^ 
be  posted  for  public  inspection  at  the  j^ 

Corporation's  headquarters,  located  at 
750  First  Street,  N.E.,  Washington,  D.C,     d 
20002,  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available  A 

upon  request. 

MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 

CLOSED  SESSION:  R' 

A 

2.  Consider  and  Act  on  Draft  Minutes  of 

the  November  8, 1993  Executive  Session.  ^ 

3.  Consider  and  Act  on  Draft  Minutes  of 
the  December  6, 1993  Executive  Session. 

4.  Consider  and  Act  on  Draft  Minutes  of  _ 
the  April  16, 1994  Executive  STession.                   p 

5.  Consider  and  Act  on  Draft  Minutes  of 
the  May  13, 1994  Executive  Session. 

6.  Consider  and  Act  on  Draft  Minutes  of  ^ 
the  June  18, 1994  Executive  Session.  at 

7.  Consultation  by  Board  with  the  in 
President  on  Internal  Personnel  and 
Operational  Matters.                                            n( 

a.  Consideration  of  the  Inspector  General'r       m 
Access  to  Corporation  Documents.  (2 

8.  Consider  and  Act  on  Internal  Personnel 
and  Operational  Matters. 

9.  Consultation  By  Board  with  the 
Inspector  General  on  Internal  Personnel. 
Operational  and  Investigative  Matters. 

OPEN  SESSION:  (Resumed) 

10.  Approval  of  Minutes  of  June  18.  1994 
Meeting. 
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closing  will  be  authorized  by  the 
relevant  sections  of  the  Government  in 
the  Sunshine  Act  (5  U.S.C.  Sections 
552b(c)(2)(5).  (6).  and  (7)],  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  C.F.R.  Section 
1622.5(a).  (d).  (e).  and  (flJ.  The  closing 
will  be  certified  by  the  Corporation's 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  will 
be  posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street,  N.E..  Washington.  D.C.. 
20002.  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 

MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 
CLOSED  SESSION: 

2.  Consider  and  Act  on  Draft  Minutes  of 
the  November  8, 1993  Executive  Session. 

3.  Consider  and  Act  on  Draft  Minutes  of 
the  December  6, 1993  Executive  Session. 

4.  Consider  and  Act  on  Draft  Minutes  of 
the  April  16, 1994  Executive  STession. 

5.  Consider  and  Act  on  Draft  Minutes  of 
the  May  13. 1994  Executive  Session.. 

6.  Consider  and  Act  on  Draft  Minutes  of 
the  June  18, 1994  Executive  Session. 

/.Consultation  by  Board  with  the 
President  on  Internal  Personnel  and 
Operational  Matters. 

a.  Consideration  of  the  Inspector  General'r 
Access  to  Corporation  Documents. 

8.  Consider  and  Act  on  Internal  Personnel 
and  Operational  Matters. 

9.  Consultation  By  Board  with  the 
Inspector  General  on  Internal  Personnel. 
Operational  and  Investigative  Matters. 

OPEN  SESSION:  (Resumed) 

10.  Approval  of  Minutes  of  June  18,  1994 
Meeting. 


11.  Chairman's  and  Members'  Reports. 

12.  President's  Report. 

13.  Presentation  by  Representatives  of  the 
Fundraising  Project. 

14.  Presentation  by  Linda  Rexer,  President. 
National  Association  of  lOLTA  Programs. 

15.  Consideration  of  Issues  Related  to  the 
Allocation  and  Distribution  of  the 
Corporation's  Fiscal  Year  1995 
Appropriation. 

16.  Consider  and  Act  on  Proposed  Changes 
to  the  Corporation's  Bylaws. 

17.  Consider  and  Act  on  Operations  and 
Regulations  Committee  Report. 

18.  Consider  and  Act  on  Provision  for  the 
Delivery  of  Legal  Services  Committee  Report. 

19.  Consider  and  Act  on  Audit  and 
Appropriations  Committee  Report. 

a.  Selection  of  An  Accounting  Firm  to 
Conduct  the  Corporation's  Financial 
Audit  for  the  Fiscal  Years  1994-1996. 

20.  Inspector  General's  Report. 

21.  Consideration  of  the  Organization 
Responsibility  for  Oversight  of  Grantee 
Annual  Financial  Audits. 

OPEN  SESSION: 

22.  Public  Comment. 

23.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  ahemate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  July  5, 1994. 
Patricia  D.  Batie, 

Corporate  Secretary. 

(FR  Doc.  94-16649  Filed  7-6-94;  9:17  am] 

BILUNG  CODE  705(M>1-ll« 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 


TIME  AND  DATE:  10  a.m.,  Tuesday,  July 
12,  1994. 

PLACE:  6th  Floor.  1730  K  Street  NW., 
Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Buffalo  Crushed  Stone  Co.,  Docket 
Nos.  YORK  92-1 17-M,  etc.  (Issues 
include  whether  the  judge  correctly 
found  that  Buffalo  Crushed  Stone 
Company's  violations  of  30  C.F.R. 

§  56.9^01  were  not  significant  and 
substantial.) 

2.  Peahody  Coal  Co..  Docket  No. 
LAKE  93-23.  (Issues  include  whether 
the  judge  correctly  concluded  that 
Peabodv  Coal  Company  violated  30 
C.F.R.  §75.316(1991).) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/ or  auxiliar>'  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  Ellen  (202)  653-5629/(202)  708- 

9300  for  TDD  Relay/1-800-877-8339 

for  toll  free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

[FR  Doc.  94-16730  Filed  7-6-94;  8:45  ami 
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DEPARTMENT  OF 


ENERGY 


Office  of  Nonproli^sration  and  National 
Security 

10  CFR  Part  710 

Rm  1992-AA15 

Criteria  and  Procedures  tor 
Determining  EUgib  tity  for  Access  to 
Ctassified  Matter  of  Special  Nuclear 
Material 
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SUMMARY:  The 
(DOE)  hereby  amen 
regarding  the  criterja 
to  review  determ 
for  access  to 
nuclear  material 
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FOR  RJRTHER 

A.  Barry  Dalinsky 
and  Analysis  Div 
Safeguards  and 
Security  Affairs, 
Energy,  Washing! 
903-5010 

Thomas  O.  Mann, 
Office  of  Hearing! 
Department  of 
Independence 
Washington,  DC 
2094;  Thomas. 
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I.  Introduction 

The  DOE  has  establ 
that  govern  the  resoful 
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CONTACT: 

)cy.  Standards 


sJon,  Office  of 
Security,  Office  of 
S.  Department  of 
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ished  procedures 
)or>  of  questions 


concerning  the  eligibility  of  individuals 
who  are  employed  by  or  applicants  for 
employment  with  DOE  contractors, 
agents,  and  DOE  access  permittees; 
individuals  who  are  DOE  employees  or 
applicanss  for  DOE  employment;  and 
other  persons  designated  by  the 
Secretary  of  Energy  for  access  to 
classified  matter  or  special  nuclear 
material.  (This  access  authorization  is 
commonly  referred  to  as  a  security 
clearance.)  These  procedures  are 
codified  in  Subpart  A  of  10  CFR  Part 
710.  Subpart  A  provides  an  opportunity 
for  hearing  and  administrative  review  in 
cases  when  it  is  determined  that 
questions  concerning  an  individual's 
eligibility  for  access  authorization 
cannot  be  favorably  resolved  by 
interview  or  other  action. 

For  a  number  of  years,  the  DOE  has 
contracted  for  the  services  of  Hearing 
Officers  and  Personnel  Security  Review 
Examiners  to  implement  the  regulations 
The  DOE  has  decided  to  use  federal 
employees  to  perform  those  funttions. 
The  functions  have  been  assigned  to  the 
DOE'S  Office  of  Hearings  and  Appeals 
lOHA),  which  is  a  DOE  Headquarters 
office  with  a  staff  of  professional 
Hearing  Officers  experienced  in  the 
conduct  of  adjudicative  proceedings. 
Today's  rulemaking  implements  this 
change.  Concurrent  vv-ith  this  change, 
DOE  is  making  other  procedural  and 
substantive  changes  to  the  regulations. 
Each  change  is  discussed  below. 

A  Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on 
December  8.  1993.  (58  FR  64509, 
December  8, 1993).  Eighteen  comments 
were  received.  The  issues  raised  in  the 
comments  have  been  thoroughly 
considered.  As  a  result  of  suggestions 
made  in  the  comments,  a  number  of 
changes  have  been  made  in  the 
proposed  regulations.  The  comments 
also  reflected  some  confusion  in  the 
timing  of  events  that  occur  under 
Subpart  A.  A  number  of  sections  »n 
Subpiiri  A  have  been  reorganized  to 
alleviate  any  ambiguities.  The 
comments  are  discussed  below. 

11.  Summary  of  Regulations 

As  noted  above,  the  regulations  being 
promulgated  today  utilize  Hearing 
Officers  from  the  OHA  in  the 
administrative  review  process  set  forth 
in  this  subpart.  The  regulations  also 
replace  the  review  conducted  by 
Personnel  Security  Review  Examiners 
with  a  review  by  the  OHA  Director.  The 
OHA  EHrector  will  review  the  record  in 
the  matter,  seek  any  additional  infor- 
mation necessary,  and  issue  an  opinion. 
The  OHA  Director's  opinion  And  the 
administrative  record  in  the  case  will  be 
transmitted  to  the  Director  of  DOEs 


Office  of  Security  Affairs  ISA),  who  will 
make  the  final  determination  regarding 
the  individual's  access  authorization. 

Also,  there  are  nomenclature  changes 
to  conform  the  regulations  to  the  current 
DOE  organization,  and  the  applicable 
procedures  have  been  streamlined. 
Under  the  previous  regulations,  only  tht 
SA  Director  had  the  authority  to  make 
lhe  final  determination  in  those  cases 
where  derogatory  information  was 
received  which  raised  a  question 
concerning  the  individual's  eligibility 
for  DOE  access  authorization.  "These 
regulations  delegate  the  authority  to 
make  the  final  determination  on 
eligibility  for  DOE  access  authorization 
Id  the  local  managers  of  its  field  offices 
in  those  cases  where  an  individual 
whose  request  for  access  auiborization 
<&  being  processed  under  this  subpart 
does  not  request  a  hearing.  In  all  other 
cases,  the  SA  Director  will  continue  to 
make  the  final  determination  regarding 
eligibility  for  DOE  access  authorization. 

The  notice  being  published  today  also 
establishes  new  procedures  for 
processing  cases:  in  which  the 
individual  has  been  arrested  for  oi 
convicted  of  a  crime  punishable  by 
imprisonment  for  six  (6)  months  or 
longer  (§  710.4(b));  in  which  suffi«;ient 
information  about  the  individual's 
background  cannot  be  ehiained  to  meet 
the  investigative  reqj-re.vients  for  the 
access  authorization  requested 
(§  710.4(c));  in  which  questions 
involving  an  individual's  national 
allegiance  are  presented  f§  710.4(d)): 
d^id  in  which  the  individual  fails  to 
cooperate  in  the  investigative  or 
administrative  review  process 
(§  710,4{e)  and  §  710.6).  The  criteria 
under  §  710.1 1  in  the  current 
regulations  have  been  renumbered  as 
t;  710.8,  and  have  been  modified.  All 
changes  from  what  was  proposed  last 
Decemberare  explained  below. 

Two  ancillary  issues  involve  ongoing 
cases  already  in  process  and  the 
publication  of  OHA  opinions. 
Comments  were  solicited  on  both  of 
these  issues.  The  DOE  will  apply  the 
regulations  being  promulgated  today  to 
cases  in  which  a  notification  letter  is 
issued  on  or  after  the  effective  date  Of 
these  rules.  TheTXDE  will  continue  to 
apply  the  old  regulations  to  cases  in 
which  a  notification  letter  was  issued 
prior  to  the  effective  date  of  the  new 
rules.  Finally,  the  Office  of  Hearings  and 
Appeals  will  publish  opinions  of 
Hearing  Officers  and  the  OHA  Djr«.i  tor 
in  a  commercially  available,  loose-leaf 
service  in  which  it  routinely  pub)i.shes 
its  decisions.  Appropriate  deletions  will 
be  made  to  protect  the  privacy  of  the 
individuals  involved.  See  generally 
Freedom  of  Information  Act,  552  U.S.C' 
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552,  as  implemented  by  DOE  in  10  CFR      th 
Part  1004.  to 

in.  Discussion  of  Conunents  Received 
on  Proposed  Regulations 

A.  General  Analytical  Comments 

Transition  for  Pending  Cases 

All  cases  in  which  the  notification 
letter  has  been  issued  before  the 
effective  date  of  the  new  rules  will  be 
conducted  under  the  old  rules.  All  cases 
in  which  the  notification  letter  is  issued 
on  or  after  the  effective  date  of  the  new 
rules  will  be  conducted  under  the  new 
rules.  This  recognizes  the  fact  that,  with 
the  notification  letter,  a  copy  of  10  CFR 
Part  710,  Subpart  A,  is  provided  to  the 
individual. 

Publication  of  Opinions 

A  couple  of  commentors  strongly 
supported  the  publication  of  opinions 
by  OHA  since  they  thought  it  would 
bring  regularity  to  the  process.  However, 
one  commentor  was  concerned  about 
maintaining  the  privacy  of  individuals 
involved.  Names,  other  personal 
identifiers,  and  other  confidential 
information  will  be  deleted  fi-om 
published  opinions  when  necessary  to 
protect  individual  privacy  under  the 
Freedom  of  Information  Act.  It  is  not 
necessary  to  specify  in  the  regulations 
that  opinions  are  going  to  be  published. 
OHA  already  has  a  reporter  system  for 
its  other  cases,  and  Hearing  Officer 
opinions  and  review  opinions  in 
administrative  review  cases  will  be 
published  in  that  reporter,  the  Federal 
Energy  Guidelines. 

Source  of  Hearings  Officers 

Several  commentors  questioned  the 
wisdom  of  changing  from  Hearing 
Officers  that  are  obtained  on  as-needed 
contracts  to  Hearing  Officers  from  the 
DOE'S  Office  of  Hearings  and  Appeals. 
Some  of  those  commentors  speculate 
that  OHA  Hearings  Officers  will  not  be 
as  objective  as  contractor  Hearing 
Officers  because  they  are  full  time 
employees  of  the  DOE.  The  Office  of 
Management  and  Budget  and  the 
General  Accounting  Office  have  advised 
the  Secretary  of  Energy  of  their  view 
that  hearing  and  review  functions  in  the 
administrative  review  of  DOE  access 
authorization  eligibility  are  inherently 
governmental  functions  that  should  not 
be  contracted  out.  Noting  the  quasi- 
judicial  nature  of  hearing  and  review 
functions  under  this  subpart,  they 
referred  the  Secretary  to  OMB  Circular 
No.  A-76, 1 6e,  which  specifically 
includes  "judicial  functions"  as  an 
example  of  an  act  of  governing  that 
should  not  be  contracted  out.  It  is  for 
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552,  as  implemented  by  DOE  in  10  CFR 
Part  1004. 

in.  Discussion  of  Comments  Received 
on  Proposed  Regulations 

A.  General  Analytical  Comments 

Transition  for  Pending  Cases 

All  cases  in  which  the  notification 
letter  has  been  issued  before  the 
effective  date  of  the  new  rules  will  be 
conducted  under  the  old  rules.  All  cases 
in  which  the  notification  letter  is  issued 
on  or  after  the  effective  date  of  the  new 
rules  will  be  conducted  under  the  new 
rules.  This  recognizes  the  fact  that,  with 
the  notification  letter,  a  copy  of  10  CFR 
Part  710,  Subpart  A,  is  provided  to  the 
individual. 

Publication  of  Opinions 

A  couple  of  commentors  strongly 
supported  the  publication  of  opinions 
by  OHA  since  they  thought  it  would 
bring  regularity  to  the  process.  However, 
one  commentor  was  concerned  about 
maintaining  the  privacy  of  individuals 
involved.  Names,  other  personal 
identifiers,  and  other  confidential 
information  will  be  deleted  fi-om 
published  opinions  when  necessary  to 
protect  individual  privacy  under  the 
Freedom  of  Information  Act.  It  is  not 
necessary  to  specify  in  the  regulations 
that  opinions  are  going  to  be  published. 
OHA  already  has  a  reporter  system  for 
its  other  cases,  and  Hearing  Officer 
opinions  and  review  opinions  in 
administrative  review  cases  will  be 
published  in  that  reporter,  the  Federal 
Energy  Guidelines. 

Source  of  Hearings  Officers 

Several  commentors  questioned  the 
wisdom  of  changing  ft-om  Hearing 
Officers  that  are  obtained  on  as-needed 
contracts  to  Hearing  Officers  from  the 
DOE'S  Office  of  Hearings  and  Appeals. 
Some  of  those  commentors  speculate 
that  OHA  Hearings  Officers  will  not  be 
as  objective  as  contractor  Hearing 
Officers  because  they  are  full  time 
employees  of  the  DOE.  The  Office  of 
Management  and  Budget  and  the 
General  Accounting  Office  have  advised 
the  Secretary  of  Energy  of  their  view 
that  hearing  and  review  functions  in  the 
administrative  review  of  DOE  access 
authorization  eligibility  are  inherently 
governmental  functions  that  should  not 
be  contracted  out.  Noting  the  quasi- 
judicial  nature  of  hearing  and  review 
functions  under  this  subpart,  they 
referred  the  Secretary  to  0MB  Circular 
No.  A-76, 1 6e,  which  specifically 
includes  "judicial  functions"  as  an 
example  of  an  act  of  governing  that 
should  not  be  contracted  out.  It  is  for 


this  reason  that  the  Department  agreed 
to  federalize  these  fiinctions. 

There  is  a  presumption  of  regularity 
for  administrative  decisions  issued  by 
federal  officials,  and  the  public  can  rest 
assured  that  administrative  review  by 
the  OHA  will  not  adversely  aff^ect  the 
appeal  rights  of  individuals.  The  OHA 
has  a  reputation  for  professionalism  and 
independent,  high  quality  decision- 
making. It  is  a  staff  office  that  reports 
directly  to  the  Office  of  the  Secretary, 
and  it  is  separate  from  the  Office  of 
Security  Affairs.  The  OHA  has  a  history 
of  affording  individuals  an  unbiased 
forum  in  which  every  relevant  argument 
can  be  heard.  This  certainly  will 
continue  to  be  the  case  as  the  OHA 
assumes  its  duties  in  the  personnel 
security  administrative  review  process. 

Suggested  Additions  to  Regulations 

A  number  of  commentors  suggested 
that  additional  provisions  be 
incorporated  into  the  administrative 
review  regulations.  Two  commentors 
suggested  a  provision  that  would 
prohibit  DOE  contractors  from  making 
employment  decisions  based  upon  the 
security  implications  of  the  results  of 
their  pre-employment  screening  of  job 
applicants.  This  type  of  provision  is 
unnecessary.  By  law,  only  the 
Department  of  Energy  makes 
determinations  on  requests  for  DOE 
access  authorization.  It  is  DOE  policy 
that  contractors  are  to  establish  job 
employment  suitability  of  prospective 
employees  prior  to  and  separate  from 
making  a  request  to  DOE  for  access 
authorization. 

Another  commentor  suggested  a  new 
provision  that  would  state  that  sexual 
orientation  or  preference  may  not  be 
used  as  a  basis  for  or  negative  factor  in 
determining  a  person's  eligibility  for 
access  authorization.  Under  the  criteria 
that  exist  now  and  will  continue  to  exist 
under  these  regulations,  sexual 
orientation  or  preference,  in  and  of 
itself,  is  not  considered  a  negative  factor 
in  determining  a  person's  eligibility  for 
access  authorization. 

One  commentor  suggested  that  the 
DOE  add  a  regulation  that  would  permit 
an  appeal  in  these  cases  to  the  United 
States  District  Courts.  It  is  beyond  the 
scope  of  the  present  rulemaking  process 
to  incorporate  a  provision  for  judicial 
review  in  the  federal  courts  of  decisions 
made  in  DOE  administrative  review 
proceedings  under  this  Subpart.  Only 
Congress,  acting  by  statute,  has  that  type 
of  legislative  prerogative. 

One  commentor  suggested  that  the 
regulations  should  provide  the  right  to 
a  timely  hearing  within  a  specified 
period  of  time  after  an  access 
authorization  has  been  suspended.  The 


proposed  regulations  do  provide  for  a 
timely  hearing  within  a  specified  period 
of  time  after  access  authorization  is 
suspended.  The  Manager,  within  10 
days  of  suspension,  must  forward  the 
case  to  the  Director,  Office  of  Safeguards 
and  Security  (OSS)  in  Washington,  DC, 
who,  within  30  days,  must  either 
reinstate  access  authorization  or 
authorize  administrative  review.  When 
administrative  review  is  authorized,  the 
Manager  must  deliver  a  notification 
letter  to  the  individual  within  30  days. 
This  is  usually  done  in  person.  Within 
20  days  after  receiving  the  notification 
letter,  the  individual  may  request  a 
hearing.  The  Manager  must  transmit 
that  request  on  a  timely  basis  to  the 
OHA;  the  OHA  must  appoint  a  Hearing 
Officer  as  soon  as  practicable,  and  a 
hearing  must  be  held  within  90  days 
from  the  date  when  the  individual's 
request  is  received  by  the  OHA. 
Unfortunately,  some  of  these  time  limits 
appeared  in  §  710.7(c)(2)  in  the  "General 
Provisions"  part  of  the  proposed 
regulations,  and  others  appeared  in 
proposed  §§  710.21,  710.22,  and  710.26 
in  the  "Procedures"  part.  In  the  final 
rule,  certain  provisions  in  the  proposed 
§§  710.7(c)  and  710.21  have  been 
reorganized  and  renumbered  to  state 
more  clearly  the  time  limits  that  govern 
the  sequence  of  actions  that  must  be 
taken  by  DOE  officials  before  a  case  is 
referred  to  the  OHA  for  a  hearing. 

One  commentor  suggested  that  the 
regulations  provide  the  right  to  seek  a 
stay  of  actions  taken  under  these 
regulations.  The  DOE  declines  to 
establish  procedures  for  requesting  stays 
of  access  authorization  actions  under 
the  same  legal  standards  that  govern 
stays  before  the  Merit  Systems 
Protection  Board.  Overriding  national 
security  concerns  do  not  permit 
generally  applicable  federal  personnel 
practices  to  be  substituted  for  DOE 
access  authorization  procedures,  which 
are  mandated  by  Sections  141, 145  and 
161  of  the  Atomic  Energy  Act  of  1954, 
as  amended.  42  U.S.C.  2161,  2165  and 
2201  (reprinted  in  Appendix  A),  and 
Executive  Order  10450.  Further,  it 
should  be  noted  that  most  cases  involve 
access  authorizations  for  employees  of 
DOE  contractors,  not  federal  employees. 

A  number  of  comments  dealt  with 
alleged  irregularities  in  the  access     . 
authorization  process  and  perceptions 
that  actions  are  or  may  be  taken  under 
these  regulations  in  reprisal  for  making 
disclosures  protected  by  law.  One 
commentor  suggested  that  the  DOE 
provide  a  right  for  an  emjiloyee  to 
introduce  an  affirmative  defense 
challenging  alleged  irregularities  in  the 
process.  This  change  is  unnecessary.  No 
express  provision  in  the  rules  is 
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suspension,  revc 
DOE  access  authc 
provision  has  bee^ 
unambiguously  st| 
"zero  tolerance' 
addition  to  the  ne 


required  to  enabii  t  individuals  to  assert 
affirmative  defeni  les  based  on  the 
alleged  miscondvict  of  DOE  agents  or 
officials  during  acy  stage  of  the  process 
for  determining  eligibility  for  access 
authorization.  Specific  statutory  and 
regulatory  remedies  already  exist  to 
protect  "whistlebjovvers.  "  The  SecTetary 
of  Energy  is  committed  to  the  policy 
that  both  DOE  Federal  and  contractor 
employees  must  He  free  to  voice  their 
concerns  and  opinions  without  fear  of 
reprisal.  She  has  stated  that  there  would 
be  "zero  toleranci"  for  reprisal  against 
whistleblowers.  Some  whistleblowers 
have  alleged  that  the  administrative 
review  process  hajs  been  used  against 
them  in  reprisal  fpr  disclosures  relating 
to  health  and  safeky  corK.«ms, 
environmental  matters,  as  well  as  waste, 
fraud,  abuse  and  ^nismanagement. 
VVhistleblowinga^rtivities  have  never 
constituted  legitii^ate  grotinds  for 

ation  or  denial  of  a 
rization.  and  a  new 

added  at  §  710.4(b). 
jting  the  Department's 
policy  for  reprisals.  In 
hearing  and  review 
functions  that  woiild  be  assigned  to  it 
under  this  proposed  rule,  the  OHA  is 
responsible  for  conducting  hearings  and 
issuing  determinations  in  whistleblower 
cases  brought  under  DOE's  Contractor 
Employee  Protection  Program,  codified 
in  10  CFR  Part  708-  Since  it  is 
adjudicating  both  [types  of  claims,  the 
OHA  is  familiar  with  the  applicable 
rules  and  will  be  sensitive  to  any 
alleged  abuses  of  the  administrative 
review  process  in  [cases  involving 
whistleblowers. 

One  commento^  suggested  providing  a 
right  to  reimbursernent  of  attorneys  fees 
and  costs  in  cases|  where  it  is  shown  that 
the  suspension  of  jaccess  authorization 
was  taken  in  repri^l  for  making 
disclosures  protedted  by  law.  This 
change  is  also  unnecessary.  Both 
contractor  employee  and  federal 
employee  whistleblowers  who  claim  to 
ds  already  have  the 
lent  of  legal  fees 
regulations,  10  CFR 
Part  708  (contractor  employees)  and  the 
Whistleblower  Protection  Act  of  1989 
(WPA)  (federal  employees). 

Another  comnwntor  suggested  review 
of  personnel  security  actions  by  the 
Office  of  Contractor  Employee 
Protection  if  an  adtion  involves  an 
alleged  whistleblower.  In  addition,  this 
commentor  urged  |that  sanctions  be 
imposed  against  ntanagers  who  abuse 
the  process  for  determining  eligibility 
for  access  authorisation.  As  noted 
above,  DOE  is  sensitive  to  the  potential 
for  abuses  of  the  a  iministrative  review 
process  where  wh  stleblowers  are 


be  victims  of  repri 
right  to  reimbur 
under  existing  1 


involved.  In  response  to  these 
comments,  the  new  §  710.4(b)  expressly 
authorizes  disciplinary  action  against 
IX)E  officers  or  employees  who  violate 
the  policy  against  reprisals  for  protected 
whistleblowing  activities!  In  addition, 
the  federal  Whistleblower  Protection 
Act  provides  for  sanctions  against  DOE 
managers  who  are  shown  to  have  acted 
against  government  employees  in 
reprisal  for  making  protected 
disclosures.  Training  is  being  given  to 
security  adjudicators  to  raise  their  level 
of  sensitivity  to  this  issue.  An  access 
authorization  case  in  which  reprisal  was 
claimed  was  recently  referred  to  the 
DOE  Office  of  Contractor  Employee 
Protection.  However,  any  change  in  the 
DOE  Contractor  Employee  Protection 
Program  regulations  at  Part  708  is 
beyond  the  scope  of  the  present 
rulemaking  to  revise  Subpart  A  of  Part 
710. 

One  commentor  suggested  a  provision 
that  would  prohibit  the  characterization 
of  an  individual's  invocation  of  bis 
rights  under  the  Fifth  Amendment  to 
the  United  States  Constitution  as 
derogatory  information.  There  is 
nothing  in  these  regulations  that  bars  an 
individual  from  invoking  the  privilege 
against  self-incrimination  to  avoid 
testifying  in  a  DOE  |}ersonnel  security 
proceeding.  However,  the  invocation  of 
that  privilege  could  be  construed  as  a 
refusal  to  cooperate  with  the  process, 
and  therefore  constitute  a  basis  for 
suspension,  revocation  or  denial  of  an 
individual's  DOE  access  authorization. 
In  this  context,  DOE  must  strike  a 
balance  between  the  protection  of 
individual  rights  and  the  overriding 
national  security  concerns  spelled  out 
in  Sections  141, 145  and  161  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
42  U.S.C.  2161,  2165  and  2201, 
Executive  Orders  10450  and  12356,  and 
other  orders  on  the  protection  of 
classified  information  and  special 
nuclear  material. 

Finally,  one  commentor  suggested  a 
provision  prohibiting  coercion  and 
threatening  of  witnesses  and  other 
misconduct  by  DOE  Counsel  and 
providing  for  exclusion  of  any  evidence 
obtained  in  such  manner.  Misconduct 
by  DOT  Counsel,  such  as  coercion  and 
threatening  of  witnesses,  is  against 
agency  policy  and  will  not  be  tolerated. 
However,  there  is  no  indication  of  the 
existence  of  a  systemic  problem  of  this 
nature,  and  a  regulation  addressing  this 
issue  is  not  appropriate.  Any  alleged 
instances  of  misconduct  should  be 
brought  to  the  attention  of  the  Chief 
Counsel  in  the  appropriate  field  office, 
the  General  Counsel,  the  Office  of 
Safeguards  and  Security  (OSS)  EHrector 


in  Washington,  DC,  and  the  OHA 

Hearing  Officer. 

Other  General  Comments 

A  number  of  commentors  opposed 
granting  the  authority  to  suspend  access 
authorization  to  the  local  Directors  of 
Security.  At  present,  this  authority  is 
exercised  by  the  Manager  of  an 
Operations  Office.  After  considering 
these  comments.  DOE  has  decided  not 
tojnake  the  proposed  change.  Therefore, 
under  the  final  rule,  the  Manager  of  an 
Operations  Office  will  retain  the 
authority  to  suspend  an  individual's 
access  authorization  when  it  is 
determined  that  a  security  concern 
exists  that  cannot  be  favorably  resolved 
by  interview  or  other  action.  As  noted 
above,  suspension  of  an  individual's 
access  authorization  will  result  in  the 
referral  of  the  matter  to  the  OSS  Director 
in  Washington,  DC.  The  OSS  Director 
mu.st  either  reinstate  the  access 
authorization,  or  trigger  the 
administrative  review  process  so  that 
the  question  regarding  the  individual's 
access  authorization  can  be  resolved  as 
quickly  as  possible.  DOE  recognizes  that 
the  order  of  events  described  in 
§  710.7(c)  and  §  710.21  of  the  proposed 
regulations  was  not  clear.  Both  of  these 
provisions  involve  actions  that  occur 
before  administrative  review.  As  a 
resuh,  §710.21,  "Suspension  of  Access 
Authorization"  did  not  belong  in  the 
next  part  of  the  regulations  entitled 
"Procedures."  To  make  this  clear  in  the 
final  rules,  the  "Procedures"  section  is 
renamed  "Administrative  Review."  The 
proposed  §  710.7(c)  is  moved  and 
renumbered  as  §  710.9,  entitled  "Action 
on  Derogatory  Information,"  and  the 
proposed  §  710.21  is  moved  and 
renumbered  as  §  710.10.  The  rules  in  the 
"Procedures"  and  "Miscellaneous" 
sections  are  renumbered  acxordingly, 
with  the  proposed  §  710.22  becoming 
§^710.21  in  the  final  rules,  and  so  foiSi 
through  the  newly  renumbered  §  710.34, 
"Time  Frames." 

Another  commentor  suggests  that  the 
"cold  war"  aspects  of  the  regulations 
should  be  dropped.  In  response  to  this 
comment,  DOE  is  removing  the  phrase 
"or  in  satellites  or  occupied  areas 
thereof  from  the  criteria  in  §  710.8(e), 
since  that  language  specifically  referred 
to  the  former  Soviet  Union. 

Another  commentor  is  concerned  that 
dual  citizenship  will  be  an  automatic 
bar  to  access  authorization  under  these 
regulations.  The  question  of  national 
allegiance  for  individuals  who  exercise 
dual  citizenship  has  always  been  a 
concern  in  the  DOE  access  authorization 
process,  and  the  purpose  of  this  change 
is  to  state  that  policy  explicitly. 
However,  dual  citizenship  has  not  been 


and  will  not  necessarily  be  a  bar  to 
obtaining  access  authorization. 
Accordingly,  §  710.4(d)  has  been 
amended  to  clarify  that  our  principal 
concerns  are  whether  an  individual  is 
exercising  allegiance  to  a  nation  other 
than  the  United  States,  and  if  so, 
whether  granting  access  authorization 
may  constitute  an  unacceptable  national 
security  risk.  This  provision  in  the  new 
rules  will  not  trigger  review  of  an 
existing  access  authorization  of  a  person 
holding  dual  citizenship. 

Under  the  proposed  regulations, 
members  of  the  OHA  staff  would  be 
assigned  by  the  OHA  Director  to  act  as 
Hearing  Officers,  and  the  opinions  they 
issue  would  be  subject  to  review  by  the 
OHA  Director.  Several  commentors 
suggested  that  the  DOE  should  separate 
the  Hearing  Officer  function  from  the 
review  function.  These  commentors 
asserted  that  "the  same  body  of  persons 
will  be  making  both  decisions,  and  not 
many  board  members  are  able  to  admit 
error."  These  fears  are  based  on  a  lack 
of  understanding  of  the  manner  in 
which  the  OHA  is  organized,  and  the 
way  in  which  the  administrative  review 
functions  under  Part  710  will  be 
separated.  The  OHA  consists  of  several 
different  divisions:  the  Office  of  the 
Director,  the  Office  of  Management 
Operations,  the  Office  of  Legal  Analysis, 
the  Office  of  Financial  Analysis,  the 
Office  of  Economic  Analysis,  and  the 
Board  of  Contract  Appeals.  The  Hearing 
Officer  function  will  be  assigned  on  a- 
case-by-case  basis  to  attorneys  and 
senior  management  officials  in  the 
Office  of  the  Director  and  the  Offices  of 
Legal,  Financial  and  Economic 
Analysis,  who  will  be  personally  1 

responsible  for  the  initial  opinions.  6 

When  an  initial  Hearing  Officer  opinion     r 
is  issued  by  a  member  of  one  OHA  a 

office,  staff  work  on  any  review  of  that        n 
opinion  under  the  auspices  of  the  OHA      a 
Director  will  be  assigned  to  a  different        L 
OHA  office.  The  OHA  Director  will  be 
personally  responsible  for  review  ii 

opinions.  p 

These  organizational  separations  of  ii 
functions  will  be  more  than  adequate  to  a 
protect  the  due  process  and  other  rights  p 
of  individuals.  Similar  separations  of  E 
functions  have  been  successfully  used  V 
by  the  OHA-in  other  types  of  7 

proceedings  for  the  past  19  years.  For       -  p 
example,  appeals  of  initial 
determinations  made  by  OHA  Office  ^ 

Directors  under  the  Freedom  of  ^ 

Information  Act  are  assigned  to  the  staff 
of  a  different  OHA  Office  and  appeal  s( 

decisions  are  made  by  the  OHA  p 

Director.  In  addition,  under  10  CFR  Part  N 
205,  Subpart  D,  objections  to  proposed  .  d 
exception  decisions  issued  by  the  staff  p, 
of  one  OHA  Office  are  assigned  to  a  b( 
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and  will  not  necessarily  be  a  bar  to 
obtaining  access  authorization. 
Accordingly,  §  710.4(d)  has  been 
amended  to  clarify  that  our  principal 
concerns  are  whether  an  individual  is 
exercising  allegiance  to  a  nation  other 
than  the  United  States,  and  if  so, 
whether  granting  access  authorization 
may  constitute  an  unacceptable  national 
security  risk.  This  provision  in  the  new 
rules  will  not  trigger  review  of  an 
existing  access  authorization  of  a  person 
holding  dual  citizenship. 

Under  the  proposed  regulations, 
members  of  the  OHA  staff  would  be 
assigned  by  the  OHA  Director  to  act  as 
Hearing  Officers,  and  the  opinions  they 
issue  would  be  subject  to  review  by  the 
OHA  Director.  Several  commentors 
suggested  that  the  DOE  should  separate 
the  Hearing  Officer  function  from  the 
review  function.  These  commentors 
asserted  that  "the  same  body  of  persons 
will  be  making  both  decisions,  and  not 
many  board  members  are  able  to  admit 
error."  These  fears  are  based  on  a  lack 
of  understanding  of  the  manner  in 
which  the  OHA  is  organized,  and  the 
way  in  which  the  administrative  review 
functions  under  Part  710  will  be 
separated.  The  OHA  consists  of  several 
different  divisions:  the  Office  of  the 
Director,  the  Office  of  Management 
Operations,  the  Office  of  Legal  Analysis, 
the  Office  of  Financial  Analysis,  the 
Office  of  Economic  Analysis,  and  the 
Board  of  Contract  Appeals.  The  Hearing 
Officer  function  will  be  assigned  on  a 
case-by-case  basis  to  attorneys  and 
senior  management  officials  in  the 
Office  of  the  Director  and  the  Offices  of 
Legal,  Financial  and  Economic 
Analysis,  who  will  be  personally 
responsible  for  the  initial  opinions. 
When  an  initial  Hearing  Officer  opinion 
is  issued  by  a  member  of  one  OHA 
office,  staff  work  on  any  review  of  that 
opinion  under  the  auspices  of  the  OHA 
Director  will  be  assigned  to  a  different 
OHA  office.  The  OHA  Director  will  be 
personally  responsible  for  review 
opinions. 

These  organizational  separations  of 
functions  will  be  more  than  adequate  to 
protect  the  due  process  and  other  rights 
of  individuals.  Similar  separations  of 
functions  have  been  successfully  used 
by  the  OHA-in  other  types  of 
proceedings  for  the  past  19  years.  For 
example,  appeals  of  initial 
determinations  made  by  OHA  Office 
Directors  under  the  Freedom  of 
Information  Act  are  assigned  to  the  staff 
of  a  different  OHA  Office  and  appeal 
decisions  are  made  by  the  OHA 
Director.  In  addition,  under  10  CFR  Part 
205,  Subpart  D,  objections  to  proposed  . 
exception  decisions  issued  by  the  staff 
of  one  OHA  Office  are  assigned  to  a 


different  staff,  and  the  final  decision  is 
signed  by  the  OHA  Director.  There  has 
never  been  any  reluctance  to  reverse  or 
modify  a  prior  decision  made  by 
another  office  where  such  action  is 
appropriate. 

One  commentor  asserts  that  DOE  has 
shown  that  it  cannot  properly 
administer  this  program  and  it  should 
therefore  be  removed  and  placed  in  a 
separate  organization  with  oversight 
from  Congress.  However,  this  comment 
contains  no  factual  basis  for  its  claim, 
and  it  is  belied  by  over  40  years  of 
experience  by  DOE  and  its  predecessors 
in  managing  a  process  that  safeguards 
national  security  concerns  while 
preserving  traditional  American 
concepts  of  justice  and  fairness. 

Another  commentor  suggests  that  the 
regulations  should  prohibit  the  use  of 
contractors  to  conduct  any  aspect  of 
access  authorization  investigations  or 
reviews.  As  noted  above,  one  of  the 
principal  reasons  for  revising  Part  710  is 
to  federalize  a  number  of  functions 
formerly  performed  by  contractors.  This 
transition  to  Hearing  Officer  and  review 
functions  by  federal  employees  will 
bring  DOE  into  full  compliance  with  the 
requirements  of  OMB  Circular  No.  A- 
76.  Nevertheless,  some  predecisional 
functions  in  the  initial  phase  of  the 
access  authorization  adjudication 
process  are,  and  will  continue  to  be, 
performed  by  contractors.  This  is  a 
resource  issue,  driven  by  budgetary 
concerns,  and  the  DOE  is  not  at  liberty 
to  change  it  at  this  time. 

The  last  general  comment  suggests 
that  the  DOE  issue  a  policy  statement 
implementing  the  federal  "Anti-Gag 
Law,"  Aug.  24,  1912,  Ch.  389,  Section 
6,  37  Stat.  555.  This  law  applies  to 
removal  of  persons  in  the  civil  service, 
and  provides  that  they  shall  be  given 
notice  of  the  charges  against  them  and 
an  opportunity  to  answer.  The  Anti-Gag 
Law  further  provides  that  a  person's 
"right  to  petition  Congress  shall  not  be 
interfered  with."  Both  of  these 
protections  are  already  afforded  to 
individuals  in  the  DOE  access 
authorization  process.  The  right  to 
petition  Congress  is  protected  by  the 
DOE  Contractor  Employee 
Whistleblower  Program  in  10  CFR  Part 
708,  and  by  the  federal  Whistleblower 
Protection  Act. 

B.  Comments  on  Specific  Sections  of  the 
Proposed  Regulations 

The  identifiers  below  reference  the 
section  or  paragraph  identifier  in  the 
proposed  regulations  published  in  the 
Notice  of  Proposed  Rulemaking.  They 
do  not  in  all  cases  reflect  the  section  or 
paragraph  identifier  in  the  final  rule 
because  some  of  the  sections  and 


paragraphs  have  been  reorganized  in  the 
final  rule. 

Section  710.1(a).  A  commentor 
pointed  out  that  there  is  no  definition 
for  the  term  "national  security 
information."  A  definition  of  that  term 
has  been  added. 

Section  710.4(b).  One  commentor 
suggested  that  a  felony  conviction 
should  not  preclude  the  approval  of 
access  authorization  for  an  individual's 
entire  life.  The  DOE  agrees,  and  if  the 
section  is  read  carefully,  its  meaning 
should  become  clear. 

710.4(c).  One  commentor  suggested 
that  this  provision  in  the  proposed 
regulations  was  unclear.  DOE  agrees, 
and  this  paragraph  has  been  rewritten  to 
better  express  its  meaning. 

710.4(d).  A  couple  of  commentors 
were  concerned  that  this  paragraph 
would  prevent  a  person  who  holds  dual 
citizenship  from  obtaining  access 
authorization.  This  is  not  intended,  and 
the  paragraph  has  been  rewritten  to 
make  it  clearer. 

Section  710.5.  One  commentor  noted 
that  OHA  Hearing  Officers  are  not 
required  to  be  attorneys.  Most  of  those 
persons  are  attorneys,  but  the  group  also 
includes  some  senior  OHA  management 
officials  who,  while  not  attorneys,  have 
extensive  experience  in  conducting 
hearings,  assembling  the  record,  and 
writing  decisions  in  adjudicative 
proceedings.  The  language  in  the  final 
rule  has  beien  changed  so  this  is  clearer. 
Two  commentors  suggested  that  it  be 
clear  that  DOE  Counsel  need  not  possess 
an  access  authorization.  DOE  Counsel 
may  or  may  not  require  access 
authorization,  depending  on  whether 
classified  information  is  involved  in  a 
case.  Past  experience  shows  that  in  the 
great  majority  of  administrative  review 
cases,  access  authorization  will  not  be 
necessary  for  DOE  Counsel. 

Section  710.6.  This  section  generated 
a  large  number  of  comments.  Most  of 
the  commentors  who  discussed  this 
section  asserted  that  they  believed  that 
the  section  was  coercive  in  spirit.  A 
number  of  commentors  thought  that  the 
term  "administrative  termination"  was 
vague  and  needs  to  be  described.  This 
section  is  designed  to  give  notice  to 
people  seeking  access  authorization  that 
they  have  an  obligation  to  be  honest, 
forthright,  and  to  answer  all  questions 
that  the  EX3E  deems  to  be  pertinent  to 
the  investigation.  This  type  of 
cooperation  may  be  essential  in 
obtaining  copies  of  medical  or  other 
typically  confidential  records.  However, 
the  DOE  is  mindful  of  the  possibility 
that  there  might  be  disputes  over 
whether  the  termination  or  suspension 
of  further  processing  is  appropriate  in  a 
given  situation.  The  section  has  been 
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rewritten  to  allow  the  individual  to  file 
an  appeal  of  such  a  decision  under  this 
section.  The  appetl  must  be  filed  with 
the  Director,  dffiup  of  Safeguards  and 
Security,  at  DOE  ileadquarters.  The 
Director  will  invekigate  any  claims 
made  and  decide  jvithin  30  calendar 
days  whether  the  Action  was 
appropriate.  If  he  br  she  determines  that 
the  action  was  inappropriate,  the 
Director  shall  direct  that  the  individual 
continue  to  be  prqcessed  for  access 
authorization  or  tliat  access 
authorization  for  tpe  individual  be 
reinstated.  I 

Section  710.7(al  A  number  of 
commentors  sugg^ed  that  certain 
terms  used  in  tbe^  paragraphs  (such  as 
"common-sense  judgment," 
"seriousness,"  am  1  "maturity")  should 
be  specifically  defined.  IX)E  does  not 
agree.  These  terms  do  not  lend 
themselves  to  precise  definitions. 
Moreover,  the  sair  e  basic  terminology 
has  been  used  sue  :essfully  for  over  40 
years  to  describe  the  type  of  analysis 


used  to  adjudicate 


requests  for  DOE 


access  authorization.  That  language  is 
necessciry  to  impail  the  degree  of 
flexibility  needed  to  protect  both  the 
individuals  invohed  and  the  national 
security. 

710.7(b).  One  cc  mmentor  said  that 
DOE  should  be  re<  uired  to  state  the 
basis  for  a  negativi  i  determination  on  a 
request  for  access  authorization,  and 
make  that  determination  a  part  of  the 
administrative  record.  As  noted  above, 
those  actions  are  already  required,  as 
stated  in  the  later  sections  on 
suspension  and  n<itification.  To  clarify 
the  suspension  and  notification  process, 
the  rule  govemtno^suspension  has  been 
codified  in  a  new  §  710.10,  and  the 
notification  rule  has  been  codified  as 
§  710.21  in  the  pait  on  "Administrative 
Review." 

710.7(c)(1).  A  cQmmentor  challenged 
the  constitutionality  of  these  paragraphs 
in  the  proposed  rule  because  they  do 
not  contain  an  exhaustive  list  of  all 
types  of  derogatory  information.  This 
particular  langua^  is  required  by 
Executive  Order  10450,  §  8(a),  and  it 
provides  the  flexiiifity  needed  to 
administer  the  program  in  a  manner 
consistent  with  national  security 
concerns. 

710.7(d).  In  response  to  a  comment, 
this  regulation  in  ihe  final  rule  has  been 
revised  to  specify  that  all  DOE  decision- 
makers must  apply  the  criteria  in  this 
fashion.  It  has  beet)  renujnb««d  as 
§  710.7(c)  in  the  fihal  rule. 

Section  710.8(a)  through  (d).  These 
criteria  are  prescrft)ed  in  Executive 
Order  10450  and  have  been  in  use  for 
more  than  40  year  i.  Since  they  must 
cx>ver  a  wide  varie  ty  of  different 


situations,  the  terms  by  their  very  neture 
must  be  broad  enough  to  provide  the 
flexibility  needed  for  the  program.  It  is 
important  to  note  that  in  some  cases, 
national  security  concerns  may  prevent 
certain  individuals  who  choose  to 
exercise  First  Amendment  rights  from 
receiving  DOE  access  authorization. 
This  does  not  violate  the  Constitution, 
as  one  commentor  suggests,  since  no 
one  has  a  right  to  DOE  access 
authorization. 

710.8(e).  One  commentor  suggested 
that  there  is  no  rational  basis  to  suggest 
that  persons  who  have  relatives  living  in 
countries  whose  interests  are  inimical  to 
the  United  States  should  be  denied  DOE 
access  authorizations.  There  is  an 
obvious  rational  basis  for  this 
paragraph,  which  focuses,  among  other 
things,  on  the  vulnerability  of  an 
individual  to  coercion.  Although  having 
relatives  living  in  those  countries  is  a 
security  concern,  it  does  not  necessarily 
constitute  a  bar  to  granting  an 
individual  access  authorization.  As 
noted  above,  the  reference  to  "satellites 
or  occupied  areas"  of  the  former  Soviet 
Union  has  been  deleted. 

710.8(f).  A  number  of  commentors 
suggested  that  this  paragraph  of  the 
regulations  has  been  used  to  harass 
individuals  who  surface  information 
that  may  cause  embarrassment  to 
management.  Any  individual  who 
believes  the  personnel  security  process 
is  being  used  to  harass  him  or  her  for 
whistleblowing  activities  has  adequate 
legal  remedies  under  DOE  regulations, 
10  CFR  Part  708  (contractor  employees), 
or  the  Whistleblower  Protection  Act  of 
1989  (federal  employees). 

710.8(h).  Two  commentors  suggest 
that  only  board  certified  psychiatrists 
should  be  able  to  provide  diagnosis  of 
mental  conditions  and  illnesses  in  these 
proceedings.  The  categories  of 
professionals  qualified  to  render 
diagnoses  of  mental  conditions  has  been 
expanded  from  board  certified 
psychiatrists  in  conformance  with  the 
National  Industrial  Security  Program 
(NISP)  initiative  described  in  Executive 
Order  12829,  58  FR  3479  (January  6, 
1993).  The  IX)E  decisionmakers  in  the 
administrative  review  process  will  give 
appropriate  weight  to  this  type  of 
evidence,  depending  on  the  knowledge, 
training  and  experience  of  the  person 
rendering  the  opinion,  and  the  reasons 
given  by  that  person  in  support  of  the 
opinion. 

710.8(i).  One  commentor  is  concerned 
that  a  person  not  be  punished  for 
asserting  a  Fifth  Amendment  privilege 
during  any  phase  of  the  DOE  personnel 
security  process.  A  refusal  to  answer  a 
question  on  Fifth  Amendment  grounds 
during  the  process  may  prevent  the 


processing  of  a  request  for  access 
authorization.  However,  no  one  has  evej 
been  (or  will  be)  punished  for  invoking 
the  privilege  in  this  context,  since  the 
process  for  determining  eligibility  for 
access  authorization  is  not  a  criminal 
proceeding. 

710.8(j)  (alcohol)  and  (k)  (drugs). 
Commentors  have  suggested  that  the.se 
related  criteria  should  not  include 
behavior  that  occurred  more  than  five 
years  in  the  past.  Some  confusion  may 
result  from  the  fact  that  while  the 
"Questionnaire  for  Sensitive  Positions" 
(Standard  Form  86)  only  deals  with 
conduct  within  the  last  five  years,  the 
DOE  security  investigation  covers  the 
last  ten  years  of  a  person's  life. 
However,  once  a  question  concerning  an 
individual's  alcohol  or  illegal  drug  use 
is  uncovered,  under  these  criteria  it 
must  be  resolved,  no  matter  when  it 
occurred.  Of  course,  the  time  when  such 
use  occurred  could  be  an  appropriate 
fact  to  be  weighed  in  the  decision  on  ao 
individual's  access  authorization  (see 
§  710.7(c)). 

710.8(1).  Several  commentors 
expressed  the  view  that  the  terms  in  this 
criterion  were  overly  vague,  and  allow 
too  much  discretion  to  DOE  security 
personnel.  Ajiother  comment  asserted 
that  the  word  "deviant"  reflects  DOE's 
"decades-old  preoccupation  with 
homosexual  conduct."  All  of  these 
comments  ignored  the  critical  first 
sentence  in  criterion  (1)  and  focused 
instead  on  the  second  sentence.  The 
first  sentence  describes  derogatory 
information,  in  general  terms,  as  any 
conduct  or  circumstances  that  raise  a 
question  concerning  an  individual's 
honesty,  reliability  or  trustworthiness, 
or  gives  reason  to  believe  he  or  she  may 
be  subject  to  coercion  or  exploitation. 
The  second  sentence  includes  a  partial 
list  of  the  specific  kinds  of  conduct  or 
circumstances  that  might  raise  the   - 
concerns  stated  in  the  first  sentence. 
However,  since  there  is  no  general 
agreement  or  consensus  as  to  what  type 
of  conduct  constitutes  "deviant  sexual 
activity,"  we  have  deleted  that  term 
from  the  final  rule.  In  addition,  since 
"child  abuse"  and  "domestic  violence" 
are  subsumed  within  "criminal 
activity,"  we  have  likewise  deleted 
these  terms  from  the  final  rule.  Finally, 
it  is  not  possible  to  list  every 
conceivable  kind  of  conduct  that  would 
constitute  derogatory  information  under 
this  criterion,  as  urged  by  some 
commentors.  As  noted  elsewhere  in  this 
preamble,  some  degree  of  flexibility  in 
the  definitions  used  is  necessary  to 
enable  the  DOE  to  administer  its 
personnel  security  program. 

Section  710.21(a).  Several 
commentors  suggested  that  the 


regulations  should  continue  to  require 
the  Manager  to  review  the  file  and  the 
rationale  behind  the  local  Director  of 
Security's  recommendation  for 
suspension.  In  response  to  these 
comments,  this  section,  renumbered  as 
710.10,  has  been  rewritten  to  keep  the 
authority  to  suspend  an  individual's 
access  authorization  with  the  Manager. 

710.21(c),  Several  commentors 
focused  on  the  use  of  the  phrase  "in 
general  terms"  to  describe  the  notice 
given  by  the  Manager  to  the  individual 
upon  suspension  of  the  individual's 
access  authorization.  DOE  added  the 
requirement  of  a  written  notice  to  the 
individual  at  this  stage  in  the  process  in 
response  to  a  recommendation  by  the 
General  Accounting  Office.  For  clarity, 
the  language  of  that  sentence  has  been 
revised  to  read  as  follows:  "The 
individual  shall  be  advised  in  writing, 
in  general  terms,  of  the  reason(s)  why 
the  suspension  has  been  effected." 
DOE's  agreement  to  provide  a  general 
description  with  the  suspension  action 
represented  a  careful  balancing  of  (i)  the 
individual's  natural  desire  for  at  least 
some  immediafe  information  about  the 
basis  for  a  suspension,  and  (ii)  DOE's 
need  to  protect  national  security 
interests  by  effecting  the  suspension 
without  delay.  The  moment  of 
suspension  isjiot  the  time  in  the 
process  when  the  individual  is  notified 
in  detail  of  the  nature  of  the  derogatory 
information.  That  occurs  in  the 
administrative  review  process,  in  which 
there  are  much  more  extensive  notice 
requirements.  Those  requirements  are 
described  in  the  next  part  of  the  "  - 
regulations  entitled  "Administrative 
Review."  At  that  stage,  the  individual  is 
given  notice  about  the  derogatory 
information  "which  shall  be  as 
comprehensive  and  detailed  as  the 
national  interest  permits." 

Section  710.22(b)(5).  A  number  of 
commentors  misread  this  paragraph  in 
the  propK>sed  regulations  to  suggest  that 
an  individual  was  being  given  an  option 
not  to  respond  to  a  notification  letter. 
Some  commentors  urged  DOE  to  require 
specific  denial  of  charges,  and  deem 
failure  to  specifically  deny  a  charge  an 
admission.  Others  urged  that  this  clause 
be  removed  fixim  the  regulations  and 
instead  stated  in  the  notification  letter. 
This  paragraph  was  drafted  to  cover  the 
real  world  situation  where  the  DOE  does 
not  receive  a  written  response  to  the 
charges  contained  in  a  notification 
letter;  it  is  not  meant  to  convey  an 
option  not  to  respond.  In  order  to 
protect  the  individual,  a  request  for  a 
hearing,  standing  alone,  was  considered 
a  general  denial  of  the  charges  in  the 
notification  letter.  On  balance,  DOE  has 
decided  to  continue  to  urge  individuals 
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regulations  should  continue  to  require 
the  Manager  to  review  the  file  and  the 
rationale  behind  the  local  Director  of 
Security's  reconunendation  for 
suspension.  In  response  to  these 
comments,  this  section,  renumbered  as 
710.10,  has  been  rewritten  to  keep  the 
authority  to  suspend  an  individual's 
access  authorization  with  the  Manager. 

710.21(c).  Several  commentors 
focused  on  the  use  of  the  phrase  "in 
general  terms"  to  describe  the  notice 
given  by  the  Manager  to  the  individual 
upon  suspension  of  the  individual's 
access  authorization.  DOE  added  the 
requirement  of  a  written  notice  to  the 
individual  at  this  stage  in  the  process  in 
response  to  a  recommendation  by  the 
Genera!  Accounting  Office.  For  clarity, 
the  language  of  that  sentence  has  been 
revised  to  read  as  follows:  "The 
individual  shall  be  advised  in  writing, 
in  general  terms,  of  the  reason(s)  why 
the  suspension  has  been  effected." 
DOE's  agreement  to  provide  a  general 
description  with  the  suspension  action 
represented  a  careful  balancing  of  (i)  the 
individual's  natural  desire  for  at  least 
some  imniediafe  information  about  the 
basis  for  a  suspension,  and  (ii)  DOE's 
need  to  protect  national  security 
interests  by  effecting  the  suspension 
without  delay.  The  moment  of 
suspension  i»jiot  the  time  in  the 
process  when  the  individual  is  notified 
in  detail  of  the  nature  of  the  derogatory 
information.  That  occurs  in  the 
administrative  review  process,  in  which 
there  are  much  more  extensive  notice 
requirements.  Those  requirements  are 
described  in  the  next  part  of  the  "  - 
regulations  entitled  "Administrative 
Review."  At  that  stage,  the  individual  is 
given  notice  about  the  derogatory 
information  "which  shall  be  as 
comprehensive  and  detailed  as  the 
national  interest  permits." 

Section  710.22(b)(5).  A  number  of 
commentors  misread  this  paragraph  in 
the  proposed  regulations  to  suggest  that 
an  individual  was  being  given  an  option 
not  to  respond  to  a  notification  letter. 
Some  commentors  urged  DOE  to  require 
specific  denial  of  charges,  and  deem 
failure  to  specifically  deny  a  charge  an 
admission.  Others  urged  that  this  clause 
be  removed  firom  the  regulations  and 
instead  stated  in  the  notification  letter. 
This  paragraph  was  drafted  to  cover  the 
real  world  situation  where  the  DOE  does 
not  receive  a  written  response  to  the 
charges  contained  in  a  notification    , 
letter;  it  is  not  meant  to  convey  an 
option  not  to  respond.  In  order  to 
protect  the  individual,  a  request  for  a 
hearing,  standing  alone,  was  considered 
a  general  denial  of  the  charges  in  the 
notification  letter.  On  balance,  DOE  has 
decided  to  continue  to  urge  individuals 


to  answer  charges  in  the  notification 
letter,  but  to  retain  the  provisioo  that  a 
request  for  a  hearing  constitutes  a 
general  denial. 

710.22(b)(6).  A  number  of 
commentors  questioned  who  would 
define  "convenience"  for  purposes  of 
scheduling  hearings.  The  OHA  Hearing 
Officers  will  make  that  determination 
on  a  case-by-case  basis.  Whenever 
possible,  DOE  intends  to  hold  hearings 
within  90  calendar  days  of  the  date  on 
which  the  individual's  request  for  a 
hearing  is  received  by  the  OHA.  Due 
consideration  will  be  given  to 
scheduling  concerns  of  both  DOE 
Counsel  and  the  individual  involved. 

710.22(bM7).  This  provision  states  that 
the  individual,  rather  than  DOE,  must 
pay  for  his  own  counsel  if  he  wishes  to 
be  represented  at  an  administrative 
review  hearing.  The  Equal  Access  to 
Justice  Act,  28  U.S.C.  2412,  does  not  (as 
claimed  by  one  commentor)  apply  to 
hearings  held  under  Part  710.  That  Act 
provides  that  "[a)n  agency  that  conducts 
an  adversary  adjudication  shall  award, 
to  a  prevailing  party  other  than  the 
United  States,  fees  and  other  expenses 
incurred  by  that  party  in  connection 
with  that  proceeding,  unless  the 
adjudicative  officer  of  the  agency  finds 
that  the  position  of  the  agency  was 
substantially  justified  or  that  special 
circumstances  make  an  award  unjust." 
"Adversary  adjudication,"  in  turn,  is 
defined  as  an  adjudication  under 
section  554  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  554, 
which  provides  that  the  formal 
adjudication  requirements  of  the  APA 
apply  only  to  "every  case  of 
adjudication  required  by  statute  to  be. 
determined  on  the  record  after 
opportunity  for  an  agency  hearing" 
(with  certain  exceptions  not  relevant 
here).  Because  administrative  review 
hearings  under  Part  710  are  not  required 
by  statute  to  be  determined  on  the 
record  after  opportunity  for  an  agency 
hearing,  the  APA,  and  therefore,  the 
Equal  Access  to  Justice  Act,  do  not 
apply  to  Part  710  hearings.  See 
Ardestaniv.  I.N.S.,  112  S.  Q.  515 
(1991).  Nevertheless,  this  provision  does 
not  bar  an  employer,  such  as  a  DOE 
contractor  or  another  federal  agency, 
from  hiring  an  attorney  to  represent  its 
employee  at  an  administrative  review 
hearing. 

Section  710.25(h).  Several 
commentors  questioned  whether  it  was 
necessary  for  the  OHA  Hearing  Officer 
to  join  in  any  stipulations  between  EX3E 
Counsel  and  counsel  for  the  individual. 
DOE  did  not  intend  for  the  Hearing 
Officer  to  enter  into  stipulations  with 
the  parties  and  the  clause  that  created 


the  confusion  has  been  deleted  from  the 
final  rule. 

Section  710.26(a)  and  (b), 
Commentors  suggested  that  the  phrases 
"in  a  timely  manner"  and  "as  soon  as 
practicable"  be  replaced  with  an  exact 
timetable  for  transmittal  of  a  request  for 
hearing  to  the  OHA.  and  appointment  of 
a  Hearing  Officer,  respectively.  The 
commentors  have  failed  to  understand 
that  the  language  was  not  inserted  as  an 
opportunity  for  delay,  but  as  guidance 
to  DOE  officials  that  these  steps  in  the 
administrative  process  should  be 
completed  with  dispatch.  Since  DOE 
intends  to  do  both  of  these  tasks  swiftly, 
no  purpose  would  be  served  by 
establishing  a  more  precise  timetable. 
710.26(c).  One  commentor  noted  the 
deletion  of  the  procedure  in  the  former 
rules  for  requesting  recusal  of  a  Hearing 
Officer,  and  questioned  whether  such  a 
motion  would  still  be  permitted  under 
the  revised  rules.  Any  type  of  motion 
that  could  be  made  in  normal  motions 
practice  under  the  Federal  Rules  of  Civil 
Procedure  will  be  permitted  under  the 
new  Subpart  A  of  Part  710. 

710.26(d).  One  commentor  suggested 
that  the  regulations  do  not  set  forth  a 
process  to  obtain  a  subpoena  and  which 
party  will  jjay  to  serve  the  subpoena  as 
well  as  travel  and  per  diem  for  the 
subpoenaed  witness.  Under  the  new 
rules,  a  party  seeking  a  subpoena  need 
only  to  request  it  from  the  Hearing 
Officer.  The  party  requesting  a  subpoena 
pays  for  service  of  the  subpoena,  as  well 
as  the  costs  of  travel  and  per  diem  for 
any  witness  he  or  she  may  call. 

710.26(f).  Two  commentors  suggt;.sted 
that  a  prehearing  conference  is  a 
formality  that  is  not  required  in  the.se 
ca.ses.  DOE  does  not  agree.  The  OIi(\ 
intends  for  its  Hearing  Officers  to 
convene  a  prehearing  telephone 
conference  in  every  case,  to  ensure  ih.-it 
the  hearing  will  proceed  expeditiously, 
and  to  dispose  of  matters  that  can  be 
more  efficiently  dealt  with  before 
hearings  begin.  This  will  require 
counsel  to  focus  on  the  case  in  advance 
of  the  hearing  date.  In  most  cases,  this 
conference  will  be  brief. 

Section  710.27.  If  classified 
information  is  involved  in  the  hearing, 
it  is  DOE's  practice  to  process  the 
individual's  attorney  for  access 
authorization  whenever  possible  so  that 
he  or  she  can  have  access  to  the 
classified  material. 

710.27(c).  One  commentor  questioned 
why  hearings  were  presumed  closed  to 
the  public  and  the  press  ar»d  suggested 
that  a  hearing  should  be  open  if  either 
the  individual  or  the  DOE  Counsel  so 
requests.  The  regulation  in  this  matter  is 
designed  to  protect  the  privacy  of  the 
individual  involved,  and  to  ensure 
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space  limitations 
hearings  are  held 


Hecorum  at  the  hoaring.  There  are  also 


in  the  rooms  where 
Hearings  could  be 
open  to  a  non-pa^icipating  person  if  the 
individual  or  DOE  Counsel  so  requests. 
This  question  will  be  decided  by  the 
Hearing  Officer  o  i  a  case-by-case  basis. 
Of  course,  any  pc  rtion  of  a  hearing 
involving  classifi  3d  information  will  be 
closed. 

710.27(d).  One  commentor  pointed 
out  that  this  prov  sion  means  that  the 
Hearing  Officer  n  ay  have  to  assist  an 
individual  who  i!  not  represented  by 
counsel.  This  is  correct.  Another 
commentor  suggested  that  the  new  role 
of  DOE  Counsel  v/ould  preclude  the 
Counsel  from  dis:losing  exculpatory, 
information  to  thfe  individual.  While  the 
DOE  Counsel  is  r  (presenting  the 
Department  unde  r  the  regulations,  he  or 
she  still  has  a  professional  and  ethical 
obligation  to  disc  ose  any  and  all 
exculpatory  infor  [nation  which  is 
favorable  to  the  individual. 
Nevertheless,  to  nake  this  obligation 
explicit  we  have  added  language  that 
requires  DOE  Counsel  to  present  all 
evidence,  both  favorable  and 
unfavorable,  to  tlie  Hearing  Officer  that 
bears  on  the  issue  s  so  that  the  Hearing 
Officer  and  the  D  rector  of  OHA  will 
have  a  full  and  cc  mplete  record  on 
which  to  base  his  or  her  opinion. 

710.27(k).  One  :ommentor  suggested 
that  this  paragrap  h  should  be  deleted 
because  the  Hear  ng  Officer  should  not 
consider  any  information  that  is  not 
reviewable  by  the  individual.  This 
paragraph,  which  describes  highly 
unusual  circumstances,  is  required  by 
and  consistent  w  th  the  provisions  of 
Executive  Order  i  4o.  10450.  DOE  cannot 
therefore  comply  with  the  request  of 
that  commentor. 

710.27(n).  One  commentor  questioned 
whether  this  pro\  ision  would  enable 
police  records  to  je  submitted  without 
authenticating  wi  messes.  The  regulation 
is  self-explanator  r  as  written.  It  covers 
records  compiled  in  the  regular  course 
of  business  or  otHer  physical  evidence  if 
furnished  to  the  uKDE  by  an  investigative 
agency  (such  as  the  Federal  Bureau  of 
Investigation  or  t  le  Office  of  Fersonnel 
Management)  pu  suant  to  its 
responsibilities  td  assist  the  Secretary  in 
safeguarding  Restricted  Data,  national 
security  informat  on,  or  sf>ecial  nuclear 
material.  In  any  event,  admission  of 
evidence  in  these  proceedings  is  the 
prerogative  of  the  Hearing  Officer, 
subject  to  the  usual  considerations  of 
relevance  and  ma  teriality.  Since  they 
are  informal  adm  nistrative  hearings, 
the  weight  to  be  i  ccorded  any  evidence 
is  more  importan ;  than  its  admissibility. 

Section  710.28  e).  One  commentor 
maintained  that  t  lis  paragraph  should 


state  that  the  opinion  of  the  Hearing 
Officer  will  be  provided  to  the 
individual  at  the  same  time  as  it  is 
served  on  the  Manager.  It  is  already 
clear  from  this  provision  that  the  OHA 
will  serve  the  Hearing  Officer's  opinion 
on  everyone  involved  in  the  case  at  the 
same  time  as  it  is  served  on  the 
Manager. 

Section  710.29.  One  commentor  urged 
that  the  DOE  Manager  also  be  given  the 
right  to  request  review  of  a  Hearing 
Officer's  opinion.  DOE  will  decline  to 
adopt  this  suggestion  for  the  final  rule. 
DOE  believes  that  the  procedure  in  the 
proposed  rule  which  gives  the  Office  of 
Security  Affairs  the  right  to  request 
review  of  a  favorable  Hearing  Officer's 
opinion  is  adequate  to  protect  national 
security. 

Another  commentor  argued  that  the 
Office  of  Security  Affairs  should  not  be 
able  to  appeal  a  Hearing  Officer's 
opinion  to  the  OHA  Director  and 
(through  the  SA  Director)  make  the  final 
determination  regarding  an  individual's 
access  authorization.  The  authority  to 
make  the  final  determination  on  a  DOE 
access  authorization  has  historically 
been  delegated  by  the  Secretary  of 
Energy  (and  before  1977,  by  her 
predecessors  in  the  Energy  Research  and 
Development  Administration,  the 
Atomic  Energy  Commission  and  the 
Manhattan  Engineer  District)  to  the  SA 
Director  (and  his  predecessors  in  the 
prior  agencies  responsible  for  the 
nuclear  weapons  program).  In  those 
cases  where  the  SA  Director  intends  to 
take  final  action  which  disagrees  with 
the  opinion  of  the  OHA  Director,  a 
request  will  be  made  to  the  Office  of 
General  Counsel  for  a  legal  sufficiency 
review,  prior  to  a  final  decision. 

710.29(c).  There  were  two  comments 
on  this  paragraph.  The  first  one  said  that 
limiting  language  should  be  added  to 
make  clear  that  the  "investigation  " 
authorized  by  the  OHA  Director  at  the 
review  stage  is  not  for  the  purpose  of 
ph>viding  a  de  novo  hearing  on  factual 
matters  that  could  have  been  developed 
during  the  initial  hearing.  DOE  believes 
there  is  no  need  to  specify  limits  which 
would  unnecessarily  confine  the 
flexibility  of  the  process  to  deal  with  a 
wide  variety  of  situations.  In  some 
instances,  it  may  be  more  efficient  for 
the  OHA  Director  to  develop  the  record 
on  minor  factual  matters;  in  other 
instances,  it  may  be  better  to  remand  a 
case  to  the  OHA  Hearing  Officer  for 
supplementing  the  record  on  matters  of 
greater  complexity.  The  second 
comment  observed  that  there  was  no 
reason  given  for  going  from  three  people 
(the  Personnel  Security  Review 
Examiners  or  "PSREs")  reviewing  the 
initial  opinion  to  review  by  the  OHA 


Director.  As  noted  above,  in  view  of  the 
requirement  that  DOE  bring  the  Hearing 
Officer  and  review  functions  in-house, 
the  Department  believes  this  is  the  best 
way  to  accomplish  that  goal. 

710.30.  Some  commentors  urged  DOE 
to  define  the  term  "new  evidence."  As 
with  many  other  phrases  in  Part  710 
that  are  stated  in  general  terms,  DOE 
believes  that  a  more  specific  definition 
of  this  phrase  would  rob  the 
administrative  process  of  the  flexibility 
needed  to  deal  with  a  wide  variety  of 
different  types  of  individual  cases.  On 
our  own,  we  have  added  a  sentence 
requiring  DOE  Counsel  to  notify  the 
individual  of  any  new  evidence 
submitted  by  DOE. 

IV.  Procedural  Requirements 

A.  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4, 1993). 
Accordingly,  today's  action  was  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs. 

B.  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations  or  rules  be  reviewed  for 
direct  effects  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  then 
Executive  Order  12612  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  or  implementing  a 
regulation  or  rule. 

Today's  regulations  do  not  affect  any 
traditional  State  function.  There  are 
thererore  no  substantial  direct  effects 
requiring  evaluation  or  assessment 
under  Executive  Order  12612. 

C.  Regulatory  Flexibility  Analysis 

These  regulations  were  reviewed 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulations  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
DOE  finds  that  sections  603  and  604  of 
that  Act  do  not  apply  to  this  rule 
because  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Thus  the 
preparation  of  a  regulatory  flexibility 
analysis  is  not  warranted. 
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D.  NEPA  Review 

There  is  no  impact  on  the  human 
environment  under  the  regulatory 
amendments  being  issued  today. 
Accordingly,  DOE  has  determined  that 
this  is  not  a  major  Federal  acticm  with 
significant  impact  upon  the  quality  of 
the  human  environment  and,  therefore, 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act. 

E.  Paperwork  Reduction  Act 

There  will  be  no  additional 
paperwork  burden  imposed  by  the 
.  amendinMits  issued  today.  Therefore, 
the  goals  of  the  Paperwork  Reduction 
Act  are  not  diminished  by  the 
amendments. 

F.  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2  (a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  taw  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  term.s.  The 
DOE  certifies  that  today's  final  rule 
meets  the  requirements  of  sections  2  (a) 
and  (b)(2)  of  Executive  Order  12778. 

V.  Conclusion 

The  DOE  has  scheduled  two 
stakeholder  meetings  to  discuss 
procedural  and  logistical  issues  that 
may  arise  under  these  final  rules.  They 
will  be  held  at  Oak  Ridge,  Tennessee  on 
July  12,  1994,  and  at  Albuquerque,  New 
Mexico  on  July  19, 1994.  Notice  of  the 
specific  time  and  place  of  each  meeting 
will  be  published  in  the  Federal 
Register.  Staff  members  from  the  Office 
of  Safeguards  and  Security  and  the 
Office  of  Hearings  and  Appeals  will 
attend.  It  is  expected  that  potential  DOE 
Counsels  from  DCNB  field  facilities  wilt 
also  attend  these  meetings.  These 
meetings  will  be  open  to  the  public,  and 
the  DOE  encourages  private  attorneys 
and  others  who  may  represent 
individuals  in  the  administrative  review 
process  to  attend. 
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D.  NEPA  Review 

There  is  no  impact  on  the  human 
environment  under  the  regulatory 
amendments  being  issued  today. 
Accordingly,  DOE  has  determined  that 
this  is  not  a  ma)or  Federal  acti(»  with 
significant  impact  upon  the  quality  of 
the  human  environment  and,  therefore, 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act. 

E.  Paperwork  Reduction  Act 

There  will  be  no  additional 
paperwork  burden  imposed  by  the 
.  amendmmts  issued  today.  Therefore, 
the  goals  of  the  Paperwork  Reduction 
Act  are  not  diminished  by  the 
amendments. 

F.  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  aeciions  2  (a)  and  (b)(2).  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhausticm  of  such  administrative 
proceedings;  and  defines  key  term.s.  The 
DOE  certifies  that  today's  final  rule 
meets  the  requirements  of  sections  2  (a) 
and  (b)(2)  of  Executive  Order  12778. 

V.  Conclusion 

The  DOE  has  scheduled  two 
stakeholder  meetings  to  discuss 
procedural  and  logistical  issues  that 
may  arise  under  these  final  rules.  They 
will  be  held  at  Oak  Ridge,  Tennessee  on 
July  12, 1994,  and  at  Albuquerque,  New 
Mexico  on  July  19, 1994.  Notice  of  the 
specific  time  and  place  of  each  meeting 
will  be  published  in  the  Federal 
Register.  Staff  members  from  the  Office 
of  Safeguards  and  Security  and  the 
Office  of  Hearings  and  Appeals  will 
attend.  It  is  expected  that  potential  DOE 
Counsels  from  DCNB  field  fiacilities  will 
also  attend  these  meetings.  These 
meetings  will  be  open  to  the  public,  and 
the  DOE  encourages  private  attorneys 
and  others  who  may  represent 
individuals  in  the  administrative  review 
process  to  attend. 


List  of  Subjects  in  10  CFR  Pari  710 

Administrative  practice  and 
procedure,  Classified  information. 
Government  contracts,  Goverrunent 
employees.  Nuclear  materials. 

Issued  in  Washington,  DC.  on  July  1 ,  1994. 
John  G.  Keliher. 

Director,  Office  ofNonprbliferation  and 

National  Security. 

For  the  reasons  set  forth  in  the 
preamble,  part  710  of  title  10  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1.  The  authority  citation  for  part  710 
is  revised  to  read  as  follows: 

Authority:  Atotnic  Energy  Act  of  19S4,  sec. 
141,  68  StaL  940.  as  amended  (42  IJ.S.C 
.2161),  Atomic  Energy  Act  of  1954.  »8c.  145, 
68  Stat.  942,  as  amended  (42  U.S.C.  2165); 
Atomic  Energy  Act  of  1954.  sec  161.  68  Stat. 
948,  as  amended  (42  U.S.C.  2201);  E.O. 
10450,  3  CFR  1949-1953  comp.,  p.  936.  as 
amended;  E.O.  10865.  3  CFR  1959-1963 
comp.,  p.  398,  as  amended.  3  CFR,  Chap.  IV; 
E.O.  12356,  3  CFR.  1982  comp.,  p.  166. 

§710    Heading  revised 

2.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

PART  710— CRiTERiA  AND 
PROCEDURES  FOR  DETERMINING 
EUGtBlUTY  FOR  ACCESS  TO 
CLASSIFIED  MATTER  OR  SPECIAL 
NUCLEAR  MATERIAL 

3.  Subpart  A  of  part  710  is  revised  to 
read  as  set  forth  below: 

Subpart  A— General  Criteria  and 
Procedures  for  Determining  Eligibility  for 
Access  to  Ctasslfied  {Matter  or  Special 
Nuclear  Mlaterial 


General  Provisimw 

Soc. 

710.1 
710.2 
710.3 

Purpose. 

Scope. 

Reference. 

710.4 
710.5 

Policy. 
Definitions. 

Criteria  mad  Preccdiifct  for  OetenDtaing 
Eligibility  for  Agcms  to  Ciastifijd  Matter  or 
Special  Nadaar  Material 

710.6  Cooperation  by  (he  individual. 

710.7  Application  of  the  criteria. 
7ia8    Criteria. 

710.9  Action  on  derogatory  information. 

710.10  Suspension  of  access  authorization. 

Administrative  Review 

710.20  Purpose  of  administrative  review. 

710.21  Notice  to  individual. 

710.22  Additional  infonnation. 

710.23  Extensions  oi  time  by  the  Operations 
Office  Manager. 

710.24  Appointment  of  DOE  Counsel 

710.25  Appointment  of  Hearing  Officer; 
prehearing  conference;  commencement 
of  hearings. 

710.26  Conduct  of  hearings. 

710.27  Opinion  of  the  Hearing  OfTicer. 


710.28  Action  on  the  Hearing  GfRcer's 
opinion. 

710.29  New  evidence. 

710.30  Action  by  the  Secretary. 

710.31  Reconsideration  of  access  eligifoiHty. 

Miscellaneous 

710.32  Terminations. 

710.33  Attorney  representation. 

710.34  Time  frames. 

Appendix  A  to  Subpart  A  of  Part  71»— 
Selected  Provisions  of  the  Atomic 
Energy  Act  oi  1954,  as  Amended,  Sec. 
141  (42  U.S.C  2161),  Sec.  145  (42  U.S.C 
2165),  Sec.  161  (42  U.S.C  2201) 

Subpart  A— General  Criteria  and 
Procedures  for  Determining  EUgibiUty 
for  Access  to  Classified  Matter  or 
Special  Nuclear  Material 

General  Provisions 

§7iai     Purpose. 

(a)  This  subpart  establishes  the 
criteria,  procedures,  and  methods  for 
resolving  questions  concerning  the 
eligibility  of  individuals  who  are 
employed  by.  iv  applicants  for 
employment  with.  Department  of 
Energy  (DOE)  contractors,  agents,  and 
access  permittees,  individuals  who  are 
DOE  employees  or  applicants  for  E)OE 
employment,  and  other  persons 
designated  by  the  Secretary  of  Energy, 
for  access  to  Restricted  Data  or  spetMl 
nuclear  material,  pursuant  to  the 
Atomic  Enei^y  Act  of  1954.  as  amended, 
or  for  access  to  national  security 
information. 

(b)  This  subpart  is  published  to 
implement  Executive  Order  12356. 47 
FR  14874  (April  2,  1982).  Executive 
Order  10865.  25  FR  1583  (February  24, 
1960).  and  Executive  Order  10450.  18 
FR  2489  (April  27.  1954).  all  as 
amended. 

$710.2    Scope. 

The  criteria  and  procedures  outlined 
in  this  subpart  shall  be  used  in  those 
cases  in  which  there  are  questions  of 
eligibility  for  DOE  access  authorization 
involving: 

(a)  Employees  (including  consuhants) 
of,  and  applicants  for  employment  with, 
contractors  and  agents  of  the  DOE; 

(b)  Access  permittees  of  the  DOE  and 
their  employees  (including  consultants) 
and  applicants  for  emplojrment; 

(c)  Employees  (including  consultants) 
of,  and  applicants  for  employment  with,   . 
the  DOE;  and 

(d)  Other  persons  designated  by  the 
Secretary  of  Energy. 

§710.3    Reference. 

The  pertinent  sections  of  the  Atomic 
Energy  Act  of  1954,  as  amended, 
relative  to  this  r^ulation  are  set  forth  in 
Appendix  A  to  this  Subpart. 
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§710.4    Policy. 

(a)  It  is  the  policy 
for  the  security  of  its 
manner  consistent 


f)r 


American  concepts 
fairness.  To  this  end 
established  criteria 
eligibility  for  access 
procedures  that  will 
individuals  described 
opportunity  for  adm 
questions  conceminj 
access  authorization 
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)f  DOE  to  provide 
programs  in  a 
v\^th  traditional 
qf  justice  and 
the  Secretary  has 

determining 
juthorization  and 
afford  those 

in  §710.2  the 
nistrative  review  of 
their  eligibility  for 


(b)  It  is  also  the  po  icy  of  DOE  that 
none  of  the  procedurtes  established  by 
DOE  for  determining  eligibility  for 
access  authorization  shall  be  used  for  an 
improper  purpose,  including  any 
attempt  to  coerce,  re!  train,  threaten, 
intimidate,  or  retalia  e  against 
individuals  for  exerc  ising  their  rights 
under  any  statute,  re  'ulation  or  EHDE 
directive.  Any  DOE  <  fficer  or  employee 
violating,  or  causing  the  violation  of  this 
policy,  shall  be  subject  to  appropriate 
disciplinary  action. 

(c)  In  instances  wh  ere  the  individual 
has  been  convicted  o  f  a  crime 
punishable  by  imprii  onment  of  six  (6) 
months  or  longer,  or  the  individual  is 
currently  awaiting  oi  serving  a  form  of 
preprosecution  probi  ition,  or  suspended 
or  deferred  sentencir  g,  court  ordered 
probation,  or  parole  n  conjunction  with 
an  arrest  or  criminal  charges  initiated 
against  the  individui  1  for  a  crime  that  is 
punishable  by  imprij  onment  of  six  (6) 
months  or  longer,  th(  i  DOE  may  suspend 
processing  an  applic  ition  for  access 
authorization  until  s  ich  time  as  the 
criminal  prosecution,  suspended 
sentence,  deferred  sentencing, 
probation,  or  parole  las  been 
completed. 

(d)  DOE  may  susp(  nd  processing  an 
application  for  access  authorization  if 
sufficient  informatio  i  about  the 
individual's  backgro  md  cannot  be 
obtained  to  meet  the  investigative  scope 
and  extent  requiremimts  for  the  access 
authorization  reques  ed. 

(e)  DOE  may  suspe  nd  processing  an 
application  for  access  authorization 
until  such  time  as  a  (  uestion  regarding 
an  individual's  natio  ^al  allegiance  is 
resolved.  For  examp  e,  if  an  individual 
is  exercising  rights  o  citizenship 
conferred  by  a  count  7  other  than  the 
United  States,  DOE  vail  be  concerned 
with  whether  grantir  g  access 
authorization  to  that  individual 
constitutes  an  unaco  (ptable  national 
security  risk. 

(f)  IX)E  may  suspe  id  processing  an 
application  for  access  authorization 
whenever  an  indivic  ual  fails  to  fulfill 
the  responsibilities  c  escribed  in  §  710.6. 


IMI 


§710.5    Definitions. 

(a)  As  used  in  this  subpart: 

Access  authorization  means  an 
administrative  determination  that  an 
individual  is  eligible  for  access  to 
classified  matter  or  is  eligible  for  access 
to.  or  control  over,  special  nuclear 
material. 

DOE  Counsel  means  a  DOE  attorney 
assigned  to  represent  DOE  in 
proceedings  under  this  subpart.  DOE 
Counsel  shall  be  a  U.S.  citizen  and  shall 
have  been  subject  to  a  favorably 
adjudicated  background  investigation. 

Hearing  Officer  means  a  DOE  attorney 
or  senior  management  official  appointed 
by  the  Director,  Office  of  Hearings  and 
Appeals,  pursuant  to  §  710.25.  A 
Hearing  Officer  shall  be  a  U.S.  citizen 
and  shall  have  been  subject  to  a 
favorably  adjudicated  background 
investigation. 

Local  Director  of  Security  means  the 
Operations  Office  or  Naval  Reactors 
Office  Division  Director  of  Security,  or 
other  similar  title;  for  Washington,  DC 
area  cases,  the  Director,  Headquarters 
Operations  Division;  for  the  Oak  Ridge 
Operations  Office,  the  Director  of 
Personnel;  for  the  Albuquerque 
Operations  Office,  the  Director  of  the 
Personnel  Security  Division;  for  the 
Savannah  River  Operations  Office,  the 
Director  of  Internal  Security  Division; 
and  any  person  designated  in  writing  to 
serve  in  one  of  the  aforementioned 
positions  in  an  "acting"  capacity. 

National  Security  Information  means 
any  information  that  has  been 
determined,  pursuant  to  Executive 
Order  No.  12356  or  any  predecessor 
Order,  to  require  protection  against 
unauthorized  disclosure  and  that  is  so 
designated. 

Operations  Office  Manager  or 
Manager  means  the  Manager  of  a  DOE 
Operations  Office,  the  Manager  of  the 
Rocky  Flats  Office,  the  Manager  of  the 
Pittsburgh  Naval  Reactors  Office,  the 
Manager  of  the  Schenectady  Naval 
Reactors  Office,  and,  for  Washington, 
DC  area  cases,  the  Director,  Office  of 
Safeguards  and  Security. 

Secretary  means  the  Secretary  of 
Energy,  as  provided  by  section  201  of 
the  Department  of  Energy  Organization 
Act. 

Special  nuclear  material  means 
plutonium,  uranium  enriched  in  the 
isotope  233.  or  in  the  isotope  235,  and 
any  other  material  which,  pursuant  to 
the  provisions  of  Section  51  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
has  been  determined  to  be  special 
nuclear  material,  but  does  not  include 
source  material;  or  any  material 
artificially  enriched  by  any  of  the 
foregoing,  not  including  source  material. 


(b)  Throughout  this  subpart  the  use  of 
the  male  gender  shall  include  the  female 
gender  and  vice  versa. 

Criteria  and  Procedures  for 
Determining  Eligibility  for  Access  to 
Classified  Matter  or  Special  Nuclear 
Material 

§  71 0.6    Cooperation  by  the  individual. 

(a)  It  is  the  responsibility  of  the 
individual  to  cooperate  by  providing 
full,  frank,  and  truthful  answers  to 
DOE'S  relevant  and  material  questions, 
and  when  requested,  to  furnish  or 
authorize  others  to  furnish  information 
that  the  DOE  deems  pertinent  to  the 
individual's  eligibility  for  DOE  access 
authorization.  This  obligation  to 
cooperate  applies  when  completing 
security  forms,  during  the  course  of  a 
personnel  security  background 
investigation  or  reinvestigation,  and  at 
any  stage  of  DOE's  processing  of  the 
individual's  access  authorization, 
including  but  not  limited  to,  personnel 
security  interviews,  DOE-sponsored 
mental  evaluations,  and  other 
authorized  DOE  investigative  activities 
under  this  subpart.  The  individual  may 
elect  not  to  cooperate;  however,  such 
refusal  may  prevent  DOE  from  reaching 
an  affirmative  finding  required  for 
granting  or  continuing  access 
authorization.  In  this  event,  any  access 
authorization  then  in  effect  may  be 
terminated,  or,  for  applicants,  further 
processing  may  be  suspended. 

(b)  If  the  individual  believes  that  the 
provisions  of  paragraph  (a)  of  this 
section  have  been  inappropriately 
applied  in  his  case,  he  may  file  a  written 
appeal  of  the  action  with  the  Director, 
Office  of  Safeguards  and  Security,  DOE 
Headquarters,  within  30  calendar  days 
of  the  date  he  was  notified  of  the  action. . 

(c)  Upon  receipt  of  the  written  appeal 
the  Director,  Office  of  Safeguards  and 
Security,  shall  conduct  an  inquiry  as  to 
the  circumstances  involved  in  the  action 
and  shall,  within  30  calendar  days  of 
receipt  of  the  written  appeal,  notify  the 
individual,  in  writing,  as  to  whether  the 
action  to  terminate  or  suspend 
processing  of  access  authorization  was 
appropriate.  If  the  Director,  Office  of 
Safeguards  and  Security,  determines 
that  the  action  was  inappropriate,  he 
shall  direct  that  the  individual  continue 
to  be  processed  for  access  authorization, 
or  that  access  authorization  for  the 
individual  be  reinstated. 

§  71 0.7    Application  of  the  criteria. 

(a)  The  decision  as  to  access 
authorization  is  a  comprehensive, 
common-sense  judgment,  made  after 
consideration  of  all  the  relevant 
information,  favorable  or  unfavorable,  as 
to  whether  the  granting  of  access 


authorization  v^ould  not  endanger  the 
common  defense  and  security  and 
would  be  clearly  consistent  with  the 
national  interest. 

(b)  To  assist  in  making  these 
determinations,  on  the  basis  of  all  the 
information  in  a  particular  case,  there 
are  set  forth  in  this  subpart  criteria 
consisting  of  a  number  of  specific  types 
of  derogatory  information.  These  criteria 
are  not  exhaustive  but  contain  the 
principal  types  of  derogatory 
information  which  create  a  question  as 
to  the  individual's  eligibility  for  access 
authorization.  E)OE  is  not  limited  to 
these  criteria  or  precluded  from 
exercising  its  judgment  that  information 
or  facts  in  a  case  under  its  cognizance 
are  derogatory  although  at  variance 
with,  or  outside  the  scope  of,  the  stated 
categories.  These  criteria  are  subject  to 
continuing  review  and  may  be  revised 
from  time  to  time  as  experience  and 
circumstances  may  make  desirable. 

(c)  In  resolving  a  question  concerning 
an  individual'-s  eligibility  for  access 
authorization,  all  DOE  officials  involved 
in  the  decision-making  process  shall 
consider:  the  nature,  extent,  and 
seriousness  of  the  conduct;  the 
circumstances  surrounding  the  conduct, 
to  include  knowledgeable  participation; 
the  frequency  and  recency  of  the 
conduct;  the  age  and  maturity  of  the 
individual  at  the  time  of  the  conduct; 
the  voluntariness  of  participation;  the 
absence  or  presence  of  rehabilitation  or 
reformation  and  other  pertinent 
behavioral  changes;  the  motivation  for 
the  conduct;  the  potential  for  pressure, 
coercion,  exploitation,  or  duress;  the 
likelihood  of  continuation  or 
recurrence;  and  other  relevant  and 
material  factors. 

§710.8    Criteria. 

Derogatory  information  shall  include, 
but  is  not  limited  to,  information  that 
the  individual  has: 

fa)  Committed,  prepared  or  attempted 
to  commit,  or  aided,  abetted  or 
conspired  with  another  to  commit  or 
attempt  to  commit  any  act  of  sabotage, 
espionage,  treason,  terrorism,  or 
sedition. 

(b)  Knowingly  established  or 
continued  a  sympathetic  association 
with  a  saboteur,  spy,  tenorist,  traitor, 
seditionist,  anarchist,  or  revolutionist, 
espionage  agent,  or  representative  of  a 
foreign  nation  whose  interests  are 
inimical  to  the  interests  of  the  Urtited 
States,  its  territories  or  possessions,  or 
with  any  person  advocating  the  use  of 
force  or  violence  to  overthrow  the 
Government  oilhe  United  States  or  any 
state  or  subdivision  thereof  by 
unconstitutional  means. 
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authorization  vjould  not  endanger  the 
common  defense  and  security  and 
would  be  clearly  consistent  with  the 
national  interest. 

(b)  To  assist  in  making  these 
determinations,  on  the  basis  of  all  the 
information  in  a  particular  case,  there 
are  set  forth  in  this  subpart  criteria 
consisting  of  a  number  of  specific  types 
of  derogatory  information.  These  criteria 
are  not  exhaustive  but  contain  the 
principal  types  of  derogatory 
information  which  create  a  question  as 
to  the  individual's  eligibility  for  access 
authorization.  DOE  is  not  limrted  to 
these  criteria  or  precluded  from 
exercising  its  judgment  that  information 
or  facts  in  a  case  under  its  cognizance 
are  derogatory  although  at  variance 
with,  or  outside  the  scope  of,  the  stated 
categories.  These  criteria  are  subject  to 
continuing  review  and  may  be  revised 
from  time  to  time  as  experience  and 
circumstances  may  make  desirable. 

(c)  In  resolving  a  question  concerning 
an  individual'-s  eligibility  for  access 
authorization,  all  DOE  officials  involved 
in  the  decision-making  process  shall 
consider:  the  nature,  extent,  and 
seriousness  of  the  conduct;  the 
circumstances  surrounding  the  conduct, 
to  include  knowledgeable  participation; 
the  frequency  and  recency  of  the 
conduct;  the  age  and  maturity  of  the 
individual  at  the  time  of  the  conduct; 
the  voluntariness  of  participation;  the 
absence  or  presence  of  rehabilitation  or 
reformation  and  other  pertinent 
behavioral  changes;  the  motivation  for 
the  conduct;  the  potential  for  pressure, 
coercion,  exploitation,  or  duress;  the 
likelihood  of  continuation  or 
recurrence;  and  other  relevant  and 
material  factors. 

§710.8    Criteria. 

Derogatory  information  shall  include, 
but  is  not  limited  to,  information  that 
the  individual  has: 

(a)  Committed,  prepared  or  attempted 
to  commit,  or  aided,  abetted  or 
conspired  with  another  to  commit  or 
attempt  to  commit  any  act  of  sabotage, 
espionage,  treason,  terrorism,  or 
sedition. 

(b)  Knowingly  established  or 
continued  a  sympathetic  association 
with  a  saboteur,  spy,  tenorist,  traitor, 
seditionist,  anarchist,  or  revolutionist, 
espionage  agent,  or  representative  of  a 
foreign  nation  whose  interests  are 
inimical  to  the  interests  of  the  Urtited 
States,  its  territories  or  possessions,  or 
with  any  person  advocating  the  use  of 
force  or  violence  to  overthrow  the 
Government  of  the  United  States  or  any 
state  or  subdivision  thereof  by 
unconstitutional  means. 


(c)  Knowingly  held  membership  in  or 
had  a  knowing  affiliation  with,  or  has- 
knowingly  taken  action  which 
evidences  a  sympathetic  association 
with  the  intent  of  furthering  the  aims  of, 
or  adhering  to,  and  actively 
participating  in,  any  foreign  or  domestic 
organization,  association,  movement, 
group,  or  combination  of  persons  which 
advocates  or  practices  the  commission 
of  acts  of  force  or  violence  to  prevent 
others  from  exercising  their  rights  under 
the  Constitution  or  Laws  of  the  United 
States  or  any  state  or  subdivision  thereof 
by  unlawful  means. 

(d)  Publicly  or  privately  advocated,  or 
participated  in  the  activities  of  a  group 
or  organization,  which  has  as  its  goal, 
revolution  by  force  or  violence  to 
overthrow  the  Government  of  the 
United  States  or  the  alteration  of  the 
form  of  Government  of  the  United  States 
by  unconstitutional  means  with  the 
knowledge  that  it  will  further  those 
goals. 

(e)  Parentis),  brothcr{s),  sister{s), 
spouse,  or  offspring  residing  in  a  nation 
whose  interests  may  be  inimical  to  the 
interests  of  the  United  States. 

If)  Deliberately  misrepresented, 
falsified,  or  omitted  significant 
information  from  a  Personnel  Security 
Questionnaire,  a  Questionnaire  for 
Sensitive  Positions,  a  personnel 
qualifications  statenient,  a  personnel 
security  interview,  written  or  oral 
statements  made  in  response  to  official 
inquiry  on  a  matter  that  is  relevant  to  a 
determination  regarding  eligibility  for 
DOE  access  authorization,  or 
proceedings  conducted  pursuant  to 
§  710.20  through  §  710.31. 

(g)  Failed  to  protect  classified  matter, 
or  safeguard  special  nuclear  m^erial;  or 
violated  or  disregarded  security  or 
safeguards  regulations  to  a  degree  which 
would  be  inconsistent  with  the  national 
security;  or  disclosed  classified 
information  to  a  person  unauthorized  to 
receive  such  information. 

|h)  An  illness  or  mental  condition  of 
a  nature  which,  in  the  opinion  of  a 
board-certified  psychiatrist,  other 
licensed  physician  or  a  licensed  clinical 
psychologist,  causes,  or  may  cause,  a 
significant  defect  in  judgment  or 
reliability. 

|i)  Refused  to  testify  before  a 
Congressional  Committee,  Federal  or 
state  court,  or  Federal  administrative 
body,  regarding  charges  relevant  to 
eligibility  for  DOE,  or  another  Federal 
agency's  access  authorization. 

Ij)  Been,  or  is,  a  user  of  alcohol 
habitually  to  excess,  or  has  been 
diagnosed  by  a  board-certified 
psychiatrist,  other  licensed  physician  or 
a  licensed  clinical  psychologist  as 


alcohol  dependent  or  as  suffering  from 
alcohol  abuse. 

(k)  Trafficked  in,  sold,  transferred, 
possessed,  used,  or  experimented  with  a 
drug  or  other  substance  listed  in  the 
Schedule  of  Controlled  Substances 
established  pursuant  to  section  202  of 
the  Controlled  Substances  Act  of  1970 
Isuch  as  marijuana,  cocaine, 
amphetamines,  barbiturates,  narcotics, 
etc.)  except  as  prescribed  or 
administered  by  a  physician  licensed  to 
dispense  drugs  in  {be  practice  of 
medicine,  or  as  otherwise  authorized  by 
law. 

(1)  Engaged  in  any  unusual  conduct  or 
is  subject  to  any  circumstances  which 
tend  to  show  that  the  individual  is  not 
honest,  reliable,  or  trustworthy;  or 
which  furnishes  reason  to  believe  that 
the  individual  may  be  subject  to 
pressure,  coercion,  exploitation,  or 
duress  which  may  cause  the  individual 
to  act  contrary  to  the  best  interests  of  the 
national  security.  Such  conduct  or 
circumstances  include,  but  are  not 
limited  to,  criminal  behavior,  a  pattern 
of  financial  irresponsibility,  or  violation 
of  any  commitment  or  promise  upon 
which  IXDE  previously  relied  to 
favorably  resolve  an  issue  of  access 
authorization  eligibility. 

§710.9    Action  on  derogatory  infcrmatlon. 
(a)  When  the  reports  of  investigation 
of  an  individual  or  other  reliable 
information  reasonably  tend  to  establish 
the  validity  and  significance  of  one  or 
more  of  the  items  in  the  criteria,  or  of 
other  reliable  information  or  facts  which 
are  derogatory,  although  outside  the 
scope  of  the  stated  categories,  such 
information  shall  be  regarded  as 
substantially  derogatory  and  create  a 
question  as  to  the  individual's  eligibility 
for  access  authorization.  The  Local 
Director  of  Security  will  authorize  the 
conduct  of  an  interview  with  the 
individual,  or  request  other  appropriate 
actions,  and,  on  the  basis  of  such 
interview  and/or  actions,  may  authorize 
the  granting  or  continuation  of  access 
authorization.  If  the  question  as  to  the 
individual's  eligibility  is  not  resolved 
through  interview,  and/or  other  actions, 
which  may  include  a  DOE-sponsored 
mental  evaluation,  the  Local  Director  of 
Security  will  submit  the  matter  to  the 
Manager.  If  the  Manager  agrees  that 
unresolved  derogatory  information  is 
present,  and  that  appropriate  attempts 
to  resolve  such  derogatory  information 
have  failed,  the  Manager  shall  forward 
the  individual's  case  to  the  Director, 
Office  of  Safeguards  and  Security,  with 
a  request  for  authority  to  conduct  an 
administrative  review  proceeding.  )i'  the 
Manager  believes  that  the  derogatory 
information  has  been  favorably 
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§710.10    Susp«nsk>^  o(  access 
authorization. 

(a)  In  those  cases  where  information 
is  received  which  raises  a  question 
concerning  the  continued  eligibility  of 
an  individual  for  DOE  access 
authorization,  the  I,ocal  Director  of 
Security  may  authc  rize  action(s)  to 
resolve  the  questio  i  pursuant  to  §  710.9. 
Such  action(s)  shal  be  taken  on  an 
expedited  basis.  If  he  question  as  to  the 
individual's  continued  eligibility  for 
access  authorizatio  r»  is  not  resolved  in 
favor  of  the  indivic  ual,  the  Local 
Director  of  Security  ■  will  submit  the 
matter  to  the  Mana  jer  with  a 
recommendation  tl  at  the  individual's 
DOE  access  author  zation  be  suspended 
pending  the  final  6  etermination 
resulting  from  the  iperation  of  the 
procedures  provid(  d  in  this  subpart. 

(b)  Within  two  w  orking  days  of 
receipt  of  the  recor  imendation  from  the 
Local  Director  of  S  (curity  to  suspend 
the  individual's  D(  >E  access 
authorization,  the !  Manager  shall  review 
the  matter  and  autliorize  continuation  or 
suspension  of  acce  a  authorization.  The 
access  authorizatio  n  of  an  individual 
shall  not  be  susper  ded  except  by  the 
direction  of  the  Manager.  This  authority 
to  suspend  access  i  uthorization  may  not 
be  delegated  but  m  jy  be  exercised  by  a 
person  who  has  be  m  designated  in 
writing  as  Acting  N  lanager. 

(c)  Upon  suspen  lion  of  an 
individual's  access  authorization 
pursuant  to  paragri  iph  (b)  of  this  section, 
the  individual,  the  individual's 
employer,  any  othf  r  DOE  Operations 
Office  having  an  access  authorization 
interest  in  the  indi  ridual,  and,  if 
known,  any  other  j  ovemment  agency 
where  the  individi  al  holds  an  access 
authorization,  secv  rity  clearance,  or 
access  approval,  oi  to  which  the  DOE 
has  certified  the  iniividual's  DOE 


access  authorization,  shall  be  notified 
immediately.  The  Central  Personnel 
Clearance  Index  shall  also  be  updated. 
Notification  to  the  individual  shall  be 
made  in  writing  and  shall  reflect,  in 
general  terms,  the  reason(s)  why  the 
suspension  has  been  effected.  Pending 
final  determination  of  the  individual's 
eligibility  for  access  authorization  from 
the  operation  of  the  procedures 
provided  in  this  subpart,  the  individual 
shall  not  be  afforded  access  to  classified 
matter,  special  nuclear  material,  or 
unescorted  access  to  security  areas  that 
require  the  individual  to  possess  a  DOE 
access  authorization. 

(d)  Following  the  decision  to  suspend 
an  individual's  DOE  access 
authorization,  the  Manager  shall 
immediately  notify  the  Director,  OfTice 
of  Safeguards  and  Security,  of  the  action 
and  the  reason(s)  therefore.  In  addition, 
the  Manager,  within  10  calendar  days  of 
the  date  of  suspension,  shall  submit  a 
request  for  authority  to  conduct  an 
administrative  review  proceeding, 
accompanied  by  an  explanation  of  its 
basis  and  a  dupficate  Personnel  Security 
File,  to  the  Director,  Office  of 
Safeguards  and  Security. 

Administrative  Review 

§710.20    Purpose  of  administrative  review. 

These  procedures  establish  methods 
for  the  conduct  of  the  administrative 
review  of  questions  concerning  an 
individual's  eligibility  for  access 
authorization  when  it  is  determined  that 
such  questions  cannot  be  favorably 
resolved  by  interview  or  other  action. 

§710.21    Notice  to  individual. 

(a)  When  the  Director,  Office  of 
Safeguards  and  Security,  has  authorized 
the  institution  of  administrative  review 
procedures  with  respect  to  an 
individual's  questioned  eligibility  for 
access  authorization,  in  accordance  with 
§  710.9.  the  Manager  shall  direct  the 
preparation  of  a  notification  letter, 
approved  by  the  local  Office  of  Chief 
Counsel,  or  the  Office  of  General 
Counsel  for  Headquarters  cases,  for 
delivery  to  the  individual  within  30 
calendar  days  of  the  receipt  of  such 
directive  from  the  Office  of  Safeguards 
and  Security,  unless  an  extension  has 
been  authorized  by  the  Director,  Office 
of  Safeguards  and  Security.  Where 
practicable,  such  letter  shall  be 
presented  to  the  individual  in  person. 

(b)  The  letter  shall  state: 

(1)  That  reliable  information  in  the 
possession  of  DOE  has  created  a 
substantial  doubt  concerning  the 
individual's  eligibility  for  access 
authorization. 

(2)  The  information  which  creates  a 
substantial  doubt  regarding  the 


individual's  eligibility  for  access 
authorization  (which  shall  be  as 
comprehensive  and  detailed  as  the 
national  interest  permits). 

(3)  That  the  individual  has  the  option 
to  have  the  substantial  doubt  regarding 
eligibility  for  access  authorization 
resolved  in  one  of  two  ways: 

(i)  By  the  Manager,  without  a  hearing, 
on  the  basis  of  the  existing  information 
in  the  case; 

(ii)  By  personal  appearance  before  a 
Hearing  Officer  (a  "hearing"). 

(4)  That,  if  the  individual  desires  a 
hearing,  the  individual  must,  witliin  20 
calendar  days  of  the  date  of  receipt  of 
the  notification  letter,  indicate  this  in 
writing  to  the  Manager  fi"om  whom  the 
letter  was  received. 

(5)  That  the  individual  may  also  file 
with  the  Manager  the  individual's 
written  answer  to  the  reported 
information  which  raises  the  question  of 
the  individual's  eligibility  for  access 
authorization,  and  that,  if  the  individual 
requests  a  hearing  without  filing  a 
written  answer,  the  request  shall  be 
deemed  a  general  denial  of  all  of  the 
reported  information. 

(6)  That,  if  the  individual  so  requests, 
a  hearing  will  be  scheduled  before  a 
Hearing  Officer,  with  due  regard  for  the 
convenience  and  necessity  of  the  parties 
or  their  representatives,  for  the  purpose 
of  affording  the  individual  an 
opportunity  of  supporting  his  eligibility 
for  access  authorization; 

(7)  That,  if  a  hearing  is  requested,  the 
individual  will  have  the  right  to  appear 
personally  before  a  Hearing  Officer;  to 
present  evidence  in  his  own  behalf, 
through  witnesses,  or  by  documents,  or 
both;  and,  subject  to  the  limitations  set 
forth  in  §  710.26(g),  to  be  present  during 
the  entire  hearing  and  be  accompanied, 
represented,  and  advised  by  counsel  or 
representative  of  the  individual's 
choosing  and  at  the  individual's  own 
expense; 

(8)  That  the  individual's  failure  to  file 
a  timely  written  request  for  a  hearing ' 
before  a  Hearing  Officer  in  accordance 
with  paragraph  (b)(4)  of  this  section, 
unless  time  deadlines  are  extended  for 
good  cause,  will  be  considered  as  a 
relinquishment  by  the  individual  of  the 
right  to  a  hearing  provided  in  this 
subpart,  and  that  in  such  event  a  final 
decision  will  be  made  by  the  Manager; 
and 

(9)  That  in  any  proceedings  under  this 
subpart  DOE  Coimsel  will  be 
participating  on  behalf  of  and 
representing  the  Department  of  Energy, 
and  that  any  statements  made  by  the 
individual  to  DOE  Counsel  may  be  used 
in  subsequent  proceedings. 


§-710.22    Additional  information. 

The  notification  letter  referenced  in 
§  710.21  shall  also: 

(a)  Describe  the  individual's  access 
authorization  status  until  further  notice; 

(b)  Advise  the  individual  of  the  right 
to  counsel  at  the  individual's  own 
expense  at  each  and  every  stage  of  the 
proceeding; 

(c)  Provide  the  name  and  telephone 
number  of  the  designated  DOE  official 
to  contact  for  any  further  information 
desired,  including  an  explanation  of  the 
individual's  rights  under  the  Privacy 
Act  of  1974;  and 

(d)  Include  a  copy  of  10  CFR  Psrt  710, 
Subpart  A. 

§  71 0.23    Extensions  of  Ume  by  the 
Operations  Office  Manager. 

The  Manager  may,  for  good  cause 
shown,  at  the  written  request  of  the 
individual,  extend  the  time  for  filing  a 
written  request  for  a  hearing,  and/or  the 
time  for  Cling  a  written  answer  to  the 
matters  contained  in  the  notification 
letter.  The  Manager  shall  notify  the 
Director,  Office  of  Safeguards  and 
Security,  when  such  extensions  have 
been  approved. 

§  710.24    Appointment  of  DOE  Counsel. 

(a)  Upon  receipt  from  the  individual 
of  a  written  request  for  a  hearing,  an 
attorney  shall  forthwith  be  assigned  by 
the  Manager  to  act  as  EK3E  Counsel. 

(b)  DOE  Counsel  is  Authorized  to 
consuh  directly  with  the  individual  if 
he  is  not  represented  by  counsel,  or 
with  the  individual's  counsel  or 
representative  if  so  represented,  lo 
clarify  issues  and  reach  stipulations 
with  respecl  to  testimony  and  contents 
of  documents  and  other  physical 
evidence.  Such  stipulations  shall  be 
binding  upon  the  individual  and  the 
DOE  Counsel  for  the  purposes  of  ihis 
subpart. 

§  710.25  Appotntntent  of  Heanng  Ofticer; 
prehearing  conference;  commencement  of 
hearings. 

(a)  Upon  receipt  of  a  request  for  a 
hearing,  the  Manager  shall  in  a  time  Jy 
manner  transmit  that  request  to  the 
Office  of  Hearings  and  Appeals,  and 
identify  the  DOE  Counsel.  The  Manager 
shall  at  the  same  time  transmit  a  ropy 
of  the  notifi«:ation  letter  and  the 
individual's  response  to  the  Office  of 
Hearings  and  Appeals. 

(b)  Upon  receipt  of  the  hearing 
request  from  the  Manager,  the  Director, 
Office  of  Hearings  and  Appeals,  shall 
appoint,  as  soon  as  practicable,  a 
Hearing  Officer. 

(c)  Immediately  upon  appointment  of 
the  Hearing  Officer,  the  Office  of 
Hearings  and  Appeals  shall  notify  the 
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§-710.22    Additional  information. 

The  nofiBcation  letter  referenced  in 
§710.21  shall  also: 

(a)  Describe  the  individual's  access 
authorization  status  until  further  notice; 

(b)  Advise  the  individual  of  the  right 
to  counsel  at  the  individual's  own 
expense  at  each  and  every  stage  of  the 
proceeding; 

(c)  Provide  the  name  and  telephone 
number  of  the  designated  DOE  official 
to  contact  for  any  further  information 
desired,  including  an  explanation  of  the 
individual's  rights  under  the  Privacy 
Act  of  1974;  and 

(d)  Include  a  copy  of  10  CFR  Pan  710, 
Subpart  A. 

S  71 0.23    Extensions  of  time  by  the 
Operations  Office  Manager. 

The  Manager  may,  for  good  cause 
shown,  at  the  written  request  of  the 
individual,  extend  the  time  for  filing  a 
written  request  for  a  hearing,  and/or  the 
time  for  filing  a  written  answer  to  the 
matters  contained  in  the  notification 
letter.  The  Manager  shall  notify  the 
Director,  Office  of  Safeguards  and 
Security,  when  such  extensions  have 
been  approved. 

§  710.24    Appointment  of  DOE  Counsel. 

(a)  Upon  receipt  from  the  individual 
of  a  written  request  for  a  hearing,  an 
attorney  shall  forthwith  be  assigned  by 
the  Manager  to  act  as  DOE  Counsel. 

(b)  DOE  Counsel  is  Authorized  to 
consult  directly  with  the  individual  if 
he  is  not  represented  by  counsel,  or 
with  the  individual's  counsel  or 
representative  if  so  represented,  to 
clarify  issues  and  reach  stipulations 
with  respecl  to  testimony  and  contents 
of  documents  and  other  physical 
evidence.  Such  stipulations  shall  be 
binding  upon  the  individual  and  the 
DOE  Counsel  for  the  purposes  of  this 
subpart. 

§  710.25  Appointment  of  Hearing  Officer; 
prehearing  conference;  commencement  of 
hearings. 

(a)  Upon  receipt  of  a  request  for  a 
hearing,  the  Manager  shall  in  a  timely 
manner  transmit  that  request  f o  the 
Office  of  Hearings  and  Appeals,  and 
identify  the  DOE  Counsel.  The  Manager 
shall  at  the  same  time  transmit  a  ropy 
of  the  notification  letter  and  the 
individual's  response  to  the  Office  of 
Hearings  and  Appeals. 

(b)  Upon  receipt  of  the  hearing 
request  from  the  Manager,  the  Director, 
Office  of  Hearings  and  Appeals,  shall 
appoint,  as  soon  as  practicable,  a 
Hearing  Officer. 

|c)  Immediately  upon  appointmenl  of 
the  Hearing  Officer,  the  Olfice  of 
Hearings  and  Appeals  shall  notify  the 


individual  and  DOE  Counsel  of  the 
Hearing  Officer's  identity  and  the 
address  to  which  all  further 
correspondence  should  be  sent 

(d)  The  Hearing  Officer  shall  have  all 
powers  necessary  to  regulate  the 
conduct  of  proceedings  under  this 
subpart,  including,  but  not  limited  to, 
establishing  a  list  of  persons  to  receive 
service  of  papers,  issuing  subpoenas  for 
witnes.ses  to  attend  the  hearing  or  for 
the  production  of  specific  documents  or 
other  physical  evidence,  administering 
oaths  and  affirmations,  ruling  upon 
motions,  receiving  evidence,  regulating 
the  course  of  the  hearing,  disposing  of 
procedural  requests  or  similar  matters, 
and  taking  other  actions  consistent  with 
the  regulations  in  this  Subpart.  Requests 
for  subpoenas  shall  be  liberally  granted 
except  where  the  Hearing  Officer  finds 
that  the  grant  of  subpoenas  would 
clearly  result  in  evidence  or  testimony 
that  is  repetitious,  incompetent, 
irrelevant,  or  immaterial  to  the  issues  in 
the  case.  The  Hearing  Officer  may  take 
sworn  testimony,  sequester  witnesses, 
and  control  the  dissemination  or 
reproduction  of  any  record  or  testimony 
taken  pursuant  to  tliis  part,  including 
correspondence,  or  other  relevant 
records  or  tangible  evidence  including, 
but  not  limited  to,  info/mation  retained 
in  computerized  or  ether  automated 
systems  in  possession  of  the 
subpoenaed  person. 

(e)  The  Hearing  Officer  will  determine 
the  day,  time,  and  place  for  the  hearing. 
Hearings  will  normally  be  held  at  or 
near  the  appropriate  DOE  facility, 
unless  the  Hearing  Officer  determines 
that  another  location  would  be  more 
appropriate.  Normally  the  location  for 
the  hearing  will  be  selected  for  the 
convenience  of  all  participants.  In  the 
event  the  individual  fails  to  appear  at 
the  time  and  place  specified,  the  record 
in  the  case  shall  be  closed  and  returned 
to  the  Manager,  who  will  then  make  a 
fi.nal  determination  regarding  the 
eligibility  of  the  individual  for  DOE 
access  authorization. 

(0  At  least  7  calendar  days  pr>cr  to  the 
date  scheduled  for  the  bearing,  the 
Hearing  Officer  will  convene  a 
prehearing  conference  for  the  purpose  of 
discussing  stipulation.*;  and  exhibits, 
identifying  witnesses,  end  disposing  of 
other  appropriate  matters.  The 
conference  will  usually  be  conducted  by 
telephone. 

(g)  Hearings  shall  commence  within 
90  calendardays  from  the  date  the 
individual's  request  for  hearing  is 
received  by  the  Office  of  Hearing&and 
Appeals.  Any  extension  of  the  hearing 
date  past  90  calendar  days  from  the  date 
the  reque.st  for  hearing  is  received  by  the 
Office  of  Hearings  and  Appeals  «.hall  be 


approved  by  the  Director,  Office  of 
Hearings  and  Appeals. 

§710.26    Conduct  of  Hearings. 

|a)  In  alt  hearings  conducted  under 
this  subpart,  the  individual  shall  have 
the  right  to  be  represented  by  a  pcr<wn 
of  his  own  choosing.  The  individual  is 
responsible  for  producing  witnesses  in 
his  own  behalf,  including  requesting  the 
issuance  of  subpoenas,  if  necessary,  or 
presenting;  other  proof  before  the 
Hearing  OiTirer  to  support  his  defense  to 
the  allegations  contained  in  the 
notification  letter.  With  the  exception  of 
procedural  or  scheduling  matters,  the 
Hsaring  Officer  is  prohibited  from 
initiating  or  otherwise  engagingin  ex 
parte  discu.ssions  about  the  case  during 
the  pendency  of  proceedings  under  this 
part. 

(b)  Unless  the  Hearing  Officer  finds 
good  cause  for  granting  a  waiver  of  this 
paragraph  or  granting  an  extension  of 
time,  in  the  event  that  the  individual 
unduly  delays  the  hearing,  such  as  by 
failure  to  meet  deadlines  set  by  the 
Hearing  Officer,  the  record  shall  be 
closed,  and  a  final  decision  shall  be 
made  by  the  Manager  on  the  basis  of  the 
record  in  the  case. 

(c)  Hearings  shall  be  open  only  to 
DOE  Counsel,  duly  authorized 
representatives  of  the  si  aff  of  IX)E,  the 
individual  ;3)id  his  counsel  or  othei 
representatives,  and  such  other  persons 
as  may  be  authorized  by  the  Hearing 
Officer.  Unless  otherwise  ordered  by  the 
Hearing  Offir^r,  witnesses  shall  testify 
in  the  presence  of  the  individual  bnt  not 
in  the  presence  of  other  witnesses 

(d)  DOE  Counsel  shall  assist  the 
Hearing  Officer  in  establishing  a 
complete  administrative  hearing  rf ( nrd 
in  the  prm  eeding  and  bringing  out  3  full 
and  true  disclosure  of  all  facts,  both 
favorable  and  unfavorable,  bavin;?  3 
bearing  on  the  issues  before  the  Hi?.irir>g 
Officer.  The  individual  shall  be  siforded 
theopportijnity  of  presenting  evidt^nce, 
including  tes'imony  by  the  individual 
in  the  individual's  own  behalf.  The 
proponent  ot  a  witness  shall  condu»  1 
the  direct  e>.»mination  of  that  witne-^.s. 
Ail  witnes.s(^s  shall  be  subject  to  cros^s- 
examinaticn,  if  possible.  Whenever 
reasonably  possible,  testimony  sh?l)  he. 
given  in  person. 

(e)  The  H'i*ring  Officer  may  asV  ''^  e 
witnesses  any  questions  which  the 
Hearing  Ofiicer  deems  appropriate  (o 
assure  the  hjilest  possible  disclosure  ci 
relevant  and  material  facts. 

(0  During  the  course  of  the  hear  -^v. 
the  Hearing  Officer  shall  rule  on  u'-l 
questions  presented  to  the  Hearing 
Officer  for  the  Hearing  Officer's 
determination. 
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(g)  In  the  event  it 
course  of  the  hearing 
Data  or  national 
may  be  disclosed,  it 
the  Hearing  Officer 
disclosure  is  not 
are  not  authorized 

(h)  Formal  rules 
apply,  but  the 
may  be  used  as  a 
and  principles 
production  of  the 
evidence  available 
shall  admit  into  evi 
either  oral  or  ivrittet 
material,  relevant, 
determining  issues 
the  testimony  of 
concerning  the  in 
individual.  In  maki 
determinations,  the 
shall  be  permitted 
relevancy,  materia 
The  Hearing  Officer 
evidence  which  is  i 
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available.  Subject  tc 
710.26(m),  710.{n) 
evidence  may  in  th( 
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admissibility  and 
such  weight  as  the 
warrant. 

(i)  Testimony  of 
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the  notification  letter  of  any 
organization  or  person  other  than  the 
individual  may  be  received  and 
considered  by  the  Hearing  Officer 
without  affording  the  individual  an 
opportunity  to  cross-examine  the  person 
making  the  statement  on  matters 
relating  to  the  characterization  of  such 
organization  or  person,  provided  the 
individual  is  given  notice  that  it  has 
been  received  and  may  be  considered  by 
the  Hearing  Officer,  and  is  informed  of 
its  contents  provided  such  is  not 
prohibited  by  paragraph  (g)  of  this 
section. 

(1)  Any  oral  or  written  statement 
adverse  to  the  individual  relating  to  a 
controverted  issue  may  be  received  and 
considered  by  the  Hearing  Officer 
without  affording  an  opportunity  for 
cross-examination  in  either  of  the 
following  circumstances: 

(1)  The  head  of  the  agency  supplying 
the  statement  certifies  that  the  person 
who  furnished  the  information  is  a 
confidential  informant  who  has  been 
engaged  in  obtaining  intelligence 
information  for  the  Government  and 
that  disclosure  of  the  informant's 
identity  would  be  substantially  harmful 
to  the  national  interest; 

(2)  The  Secretary  or  his  special 
designee  for  that  particular  purpose  has 
preliminarily  determined,  after 
considering  information  furnished  by 
the  investigative  agency  as  to  the 
reliability  of  the  person  and  the 
accuracy  of  the  statement  concerned, 
that: 

(i)  The  statement  concerned  appears 
to  be  reliable  and  material;  and 

(ii)  Failure  of  the  Hearing  Officer  to 
receive  and  consider  such  statement 
would,  in  view  of  the  access  sought  to 
Restricted  Data,  national  security 
information,  or  special  nuclear  material, 
be  substantially  hannful  to  the  national 
security  and  that  the  person  who 
ftimished  the  information  cannot  appear 
to  testify 

(A)  Due  to  death,  severe  illness,  or 
similar  cause,  in  which  case  the  identity 
of  the  person  and  the  information  to  be 
considered  shall  be  made  available  to 
the  individual,  or 

(B)  Due  to  some  other  specified  cause 
determined  by  the  head  of  the  agency  to 
be  good  and  sufficient. 

(m)  Whenever  procedures  under 
paragraph  (I)  of  this  section  are  used: 

(1)  The  individual  shall  be  given  a 
summary  or  description  of  the 
information  which  shall  be  as 
comprehensive  and  detailed  as  the 
national  interest  permits,  and 

(2)  Appropriate  consideration  shall  be 
accorded  to  the  fact  that  the  individual 
did  not  have  an  opportunity  to  cross- 
examine  such  pcrson(s). 


(n)  Records  compiled  in  the  regular 
course  cf  business,  or  other  physical 
evidence  other  than  investigative 
reports  obtained  by  DOE,  may  be 
received  and  considered  subject  to 
rebuttal  without  authenticating 
witnesses  provided  that  such 
information  has  been  furnished  to  DOE 
by  an  investigative  agency  pursuant  to 
its  responsibilities  in  connection  with 
assisting  the  Secretary  to  safeguard 
Restricted  Data,  national  security 
inlormation,  or  special  nuclear  material. 

(0)  Records  compiled  in  the  regular 
course  of  business,  or  other  physical 
evidence  other  than  investigative 
reports,  relating  to  a  controverted  issue 
which,  because  they  are  classified,  may 
not  be  inspected  by  the  individual,  may 
be  received  and  considered  provided 
that: 

(1)  The  Secretary  or  his  special 
designee  for  that  particular  purpose  has 
made  a  preliminary  determination  that 
such  physical  evidence  appears  to  be 
material; 

(2)  The  Secretary'  or  his  special 
designee  for  that  particular  purpose  has 
made  a  determination  that  failure  to 
receive  and  consider  such  physical 
evidence  would,  in  view  of  the  access 
sought  to  Restricted  Data,  national 
security  information,  or  special  nuclear 
material  sought,  be  substantially 
harmful  to  the  national  security;  and 

(3)  To  the  extent  that  national  security 
permits,  a  summary  or  description  of 
such  physical  evidence  is  made 
available  to  the  individual.  In  every 
such  case,  information  as  to  the 
authenticity  and  accuracy  of  such 
physical  evidence  furnished  by  the 
investigative  agency  shall  be 
considered. 

(p)  The  Hearing  Officer.may  request 
the  Local  Director  of  Security  to  arrange 
for  additional  investigation  on  any 
points  which  are  material  to  the 
deliberations  of  the  Hearing  Officer  and 
which  the  Hearing  Officer  believes  need 
further  investigation  or  clarification.  In 
this  event,  the  Hearing  Officer  shall  set 
forth  in  writing  those  issues  upon  which 
more  evidence  is  requested,  identifying 
where  possible  persons  or  sources  from 
which  the  evidence  should  be  sought. 
The  Local  Director  of  Security  shall 
make  every  effort  through  appropriate 
sources  to  obtain  additional  information 
upon  the  matters  indicated  by  the 
Hearing  Officer. 

(q)  A  written  transcript  of  the  entire 
proceedings  shall  be  made  and.  except 
for  portions  containing  Restricted  Data 
or  national  sec-urity  information,  a  copy 
of  such  transcript  shall  be  furnished  the 
individual  without  cost. 

(r)  Whenever  information  is  made  a 
part  of  the  record  under  the  exceptions 


authorized  by  paragraphs  tl)  or  (o)  of 
this  section,  the  record  shall  contain 
certificates  evidencing  that  the 
determinations  required  therein  have 
been  made. 

§  71 0.27    Opinion  of  the  Hearing  Officer. 

(a)  The  Hearing  Officer  shall  carefully 
consider  the  record  in  view  of  the 
standards  set  forth  herein  and  shall 
render  an  initial  opinion  as  to  whether 
the  grant  or  restoration  of  acxess 
authorization  to  the  individual  would 
not  endanger  the  common  defense  and 
security  and  would  be  clearly  consistent 
with  the  national  interest.  In  resolving 

a  question  concerning  the  eligibility  of 
an  individual  for  access  authorization 
under  these  procedures,  the  Hearing 
Officer  shall  consider  the  factors  stated 
in  paragraph  710.7(c)  to  determine 
whether  the  findings  will  be  adverse  or 
favorable. 

(b)  In  reaching  the  findings,  the 
Hearing  Officer  shall  consider  the 
demeanor  of  the  witnesses  who  have 
testified  at  the  hearing,  the  probability 
or  likelihood  of  the  truth  of  their 
testimony,  their  credibility,  and  the 
authenticity  and  accuracy  of 
documentary  evidence,  or  lack  of 
evidence  on  any  material  {>oints  in 
issue.  If  the  individual  is,  or  may  be, 
handicapped  by  the  non-disclosure  to 
the  individual  of  confidential 
information  or  l^  lack  of  opportunity  to 
cross-examine  confidential  informants, 
the  Hearing  Officer  shall  take  that  fact 
into  consideration.  Possible  impact  of 
the  loss  of  the  individual's  access 
authorization  upon  the  EXDE  program 
shall 'not  be  considered  by  the  Hearing 
Officer. 

(c)  The  Hearing  Officer  shall  make 
specific  findings  based  upon  the  record 
as  to  the  validity  of  each  of  the 
allegations  contained  in  the  notification 
letter  and  the  significance  which  the 
Hearing  Officer  attaches  to  such  valid 
allegations.  These  findings  shall  be 
supported  fully  by  a  statement  of 
reasons  which  constitute  the  basis  for 
such  findings. 

(d)  The  Hearing  Officer's  opinion 
shall  be  predicated  upon  the  Hearing 
Officer's  findings  of  fact.  If,  after 
considering  all  the  factors  in  light  of  the 
criteria  set  forth  in  this  subpart,  the 
Hearing  Officer  is  of  the  opinion  that  it 
will  not  endanger  the  common  defense 
and  security  and  will  be  clearly 
consistent  with  the  national  interest  to 
grant  or  continue  access  authorization  to 
the  individual,  the  Hearing  Officer  shall 
render  a  favorable  opinion;  otherwise, 
the  Hearing  Officer  shall  render  an 
adverse  opinion. 

(e)  The  Office  of  Hearings  and 
Appeals  shall  issue  the  opinion  of  the 
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authorized  by  paragraphs  tl)  or  (o)  of 
this  section,  the  record  shall  contain 
certificates  evidencing  that  the 
determinations  required  therein  have 
been  made. 

§  71 0.27    Opinion  of  the  Hearing  Officer. 

(a)  The  Hearing  Officer  shall  carefully 
consider  the  record  in  view  of  the 
standards  set  forth  herein  and  shall 
render  an  initial  opinion  as  to  whether 
the  grant  or  restoration  of  access 
authorization  to  the  individual  would 
not  endanger  the  common  defense  and 
security  and  would  be  clearly  consistent 
with  the  national  interest.  In  resolving 

a  questioa concerning  the  eligibility  of 
an  individual  for  access  authorization 
under  these  procedures,  the  Hearing 
Officer  shall  consider  the  factors  stated 
in  paragraph  710.7(c)  to  determine 
whether  the  findings  will  be  adverse  or 
favorable. 

(b)  In  reaching  the  findings,  the 
Hearing  Officer  shall  consider  the 
demeanor  of  the  witnesses  who  have 
testified  at  the  hearing,  the  probability 
or  likelihood  of  the  truth  of  their 
testimony,  their  credibility,  and  the 
authenticity  and  accuracy  of 
documentary  evidence,  or  lack  of 
evidence  on  any  material  pwints  in 
issue.  If  the  individual  is,  or  may  be, 
handicapped  by  the  non-disclosure  to 
the  individual  of  confidential 
information  or  by  lack  of  opportunity  to 
cross-examine  confidraitial  informants, 
the  Hearing  Officer  shall  take  that  fact 
into  consideration.  Possible  impact  of 
the  loss  of  the  individual's  access 
authorization  upon  the  EXDE  program 
shall 'not  be  considered  by  the  Hearing 
Officer. 

(c)  The  Hearing  Officer  shall  make 
specific  findings  based  upon  the  record 
as  to  the  validity  of  each  of  the 
allegations  contained  in  the  notification 
letter  and  the  significance  which  the 
Hearing  Officer  attaches  to  such  valid 
allegations.  These  findings  shall  be 
supported  fully  by  a  statement  of 
reasons  which  constitute  the  basis  for 
such  findings. 

(d)  The  Hearing  Officer's  opinion 
shall  be  predicated  upon  the  Hearing 
Officer's  findings  of  fact.  If.  after 
considering  all  the  factors  in  light  of  the 
criteria  set  forth  in  this  subpart,  the 
Hearing  Officer  is  of  the  opinion  that  it 
will  not  endanger  the  common  defense 
and  security  and  will  be  clearly 
consistent  with  the  national  interest  to 
grant  or  continue  access  authorization  to 
the  individual,  the  Hearing  Officer  shall 
render  a  favorable  opinion;  otherwise, 
the  Hearing  Officer  shall  render  an 
adverse  opinion. 

(e)  The  Office  of  Hearings  and 
Appeals  shall  issue  the  opinion  of  the 


Hearing  Officer  within  30  calendar  days 
of  the  receipt  of  the  hearing  transcript 
by  the  Hearing  Officer,  or  the  closing  of 
the  record,  whichever  is  later,  unless  an 
extension  is  granted  by  the  Director, 
Office  of  Hearings  and  Appeals.  Copies 
of  the  Hearing  Officer's  opinion  will  be 
provided  to  the  Office  of  Security 
Affairs,  the  Minager,  the  individual 
concerned  and  his  counsel  or  other 
representatives,  DOE  Counsel,  and  any 
other  party  identified  by  the  Hearing 
Officer.  At  that  time,  the  individual 
shall  also  be  notified  of  his  right  to 
request  further  review  of  his  case 
pursuant  to  §  710.28. 

(0  In  the  event  the  Hearing  Officer's 
opinion  is  favorable  to  the  individual,  a 
copy  of  the  administrative  record  in  the 
case  shall  also  be  provided  to  the  Office 
of  Security  Affairs.  The  Director,  Office 
of  Security  Affairs  will  determine 
whether 

(1)  To  grant  or  reinstate  the 
individual's  access  authorization,  or 

(2)  To  refer  the  case  to  the  Director. 
Office  of  Hearings  and  Appeals,  for 
further  review. 

(g)  In  the  event  the  Hearing  Officer's 
opinion  is  adverse  to  the  individual, 
and  the  individual  does  not  file  a 
request  for  fiirther  review  pursuant  to 
§  710.28,  a  copy  of  the  administrative 
record  shall  be  provided  to  the  Director, 
Office  of  Security  Affairs,  who  shall 
make  a  final  determination  on  the  basis 
of  the  material  contained  in  the 
administrative  record. 

§  710.28    Action  on  the  Hearing  Officer's 
opinion. 

(a)  The  Office  of  Security  Affairs  or 
the  individual  involved  may  file  a 
request  for  review  of  the  Hearing 
Officer's  opinion  issued  under  §  710.27 
within  30  calendar  days  of  receipt  of  the 
opinion.  Any  such  request  shall  be  filed 
with  the  Director,  Office  of  Hearings  and 
Appeals,  and  served  on  the  other  party. 

(fa)  Within  15  calendar  days  after 
filing  a  request  for  review  under  this 
section,  the  party  seeking  review  shall 
file  a  statement  identifying  the  issues  on 
which  it  wi.shes  the  Director.  Office  of 
Hearings  and  Appeals,  to  focus.  A  copy 
of  such  statement  shall  be  served  on  the 
other  party,  who  may  file  a  response 
within  20  days  of  receiprt  of  the 
statement.  • 

(c)  The  Director,  Office  of  Hearings 
and  Appeals,  may  initiate  an 
investigation  of  any  statement  contained 
in  the  request  for  review  and  utilize  any 
relevant  facts  obtained  by  such 
investigation  in  conducting  the  review 
of  the  Hearing  Officer's  opinion.  The 
Director,  Office  of  Hearings  and 
Appeals,  may  solicit  and  accept 
submissions  from  either  the  individual 


or  the  Office  of  Security  Affairs,  that  are 
relevant  to  the  review.  The  Director. 
Office  of  Hearings  and  Appeals,  may 
establish  appropriate  time  frames  to 
allow  for  such  responses.  In  reviewing 
the  Hearing  Officer's  opinion,  the 
Director,  Office  of  Hearings  and 
Appeals,  may  consider  any  other  source 
of  information  that  will  advance  the 
evaluation,  provided  that  both  parties 
are  afforded  an  opportunity  to  respond 
to  all  third  perscm  submissions.  All 
information  obtained  under  this  sei:fion 
shall  be  made  part  of  the  administrative 
record. 

(d)  Within  45  days  of  the  closing  of 
the  record,  the  Director,  Office  of 
Hearings  and  Appeals,  shall  make 
specific  findings  disposing  of  each 
substantial  issue  identified  in  a  written 
statement  in  support  of  the  request  for 
review  and  the  written  response 
submitted  by  either  the  individual  or 
the  Office  of  Security  Affairs,  and  shall 
predicate  his  opinion  on  the 
administrative  record,  including  any 
new  evidence  that  may  have  been 
submitted  pursuant  to  §  710.29.  !f.  after 
considering  all  the  factors  in  light  of  the 
criteria  set  forth  in  this  subpart,  the 
Director,  Office  of  Hearings  and 
Appeals,  is  of  the  opinion  that  it  will 
not  endanger  the  common  defense  and 
security  and  will  be  clearly  consi.stent 
with  the  national  interest  to  grant  or 
continue  access  authorization  to  the 
individual,  the  Director,  Office  of 
Hearings  and  Appeals,  shall  render  an 
opinion  favorable  to  the  individual; 
otheru'ise,  the  Director,  Office  of 
Hearings  and  Appeals,  shall  render  an 
opinion  adverse  to  the  individual.  The 
written  opinion  of  the  Director,  Office  of 
Hearings  and  Appeals,  shall  be  provitied 
to  the  Director,  Office  of  Security 
Affairs,  accompanied  by  the 
administrative  record  in  the  case.  The 
Director,  Office  of  Hearings  and 
Appeals,  shall  notify  the  individual  of 
the  foregoing  action. 

(e)  Within  30  calendar  days  of  receipt 
of  the  opinion  of  the  Director,  Office  of 
Hearings  and  Appeals,  the  Director, 
Office  of  Security  Affairs,  will  make  the 
final  determination,  based  on  a 
complete  review  of  the  record,  whether 
access  authorization  shall  be  granted  or 
denied,  or  reinstated  or  revoked,  ff,  after 
considering  all  of  the  factors  in  light  of 
the  criteria  set  forth  in  this  subpart,  the 
Director,  Office  of  Security  Affairs, 
determines  that  it  will  not  endanger  the 
common  defense  and  security  and  will 
be  clearly  consistent  v«th  the  national 
interest,  access  authorization  shall  be 
granted  to  or  reinstated  for  the 
individual:  otherwise,  the  Director, 
Office  of  Security  "Affairs,  shall 
determine  that  access  authorization 
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shall  be  denied  to  qr  revoked  for  the 
individual. 

(0  The  Director,  pffice  of  Security 
Affairs,  shall,  through  the  Director, 
Office  of  SafeguardjB  and  Security, 
inform  the  individaal  involved  and  his 
counsel  or  representative  in  writing  of 
the  final  determination  and  provide  a 
copy  of  the  writtenj opinion  rendered  by 
the  Director,  Officej  of  Hearings  and 
Appeals.  Copies  ofjthe  correspondence 
shall  also  be  proviqed  to  the  Director, 
Office  of  Hearings  4nd  Appeals,  the 
Manager,  DOE  Coutisel,  and  any  other 


party.  In  the  event 
determination,  the 


of  an  adverse 
correspondence  shall 


indicate  the  findings  by  the  Director, 
Office  of  Security  /  ffairs,  with  respect 
to  each  allegation  c  sntained  in  the 
notification  letter. 

§710.29    New  evidet  ice. 

(a)  In  the  event  o '  the  discovery  of 
new  evidence  relevant  to  the  allegations 
contained  in  the  notification  letter  prior 
to  final  determinati  on  of  the 
individual's  eligibi  ity  for  access 
authorization,  such  evidence  shall  be 
submitted  by  the  ol  fering  party  to  the 
Director,  Office  of  J  Safeguards  and 
Security.  DOE  Counsel  shall  notify  the 
individual  of  any  njw  evidence 
submitted  by  DOE. 

(b)  The  Director,  Dffice  of  Safeguards 
and  Security,  shall: 

(1)  Refer  the  matter  to  the  Hearing 
Officer  appointed  i  i  the  individual's 
case  if  the  Hearing  Officer  has  not  yet 
issued  an  opinion.  The  Hearing  Officer 
getting  the  applicat  on  for  the 
presentation  of  nev  evidence  shall 
determine  the  appr  jpriate  form  in 
which  any  new  evi  ience.  and  the  other 
party's  response,  si  all  be  received,  e.g., 
by  testimony  be  fort  the  Hearing  Officer, 
by  deposition  or  by  affidavit. 

(2)  In  those  cases  where  the  Hearing 
Officer's  opinion  hi  is  been  issued,  the 
application  for  presentation  of  new 
evidence  shall  be  n  ferred  to  the 
Director.  Office  of  I  learings  and 
Appeals,  or  the  Dir  sctor.  Office  of 
Security  Affairs,  de  pending  upon  where 
the  case  resides.  In  the  event  that  the 
Director,  Office  of  I  (earings  and 
Appeals,  or  Directo  r.  Office  of  Security 
Affairs,  determines  that  the  new 
evidence  should  be)  received,  he  shall 


determine  the  form 


other  party's  response,  shall  be  received. 

(c)  When  new  evjdence  submitted  by 
either  party  is  receijved  into  the  record 


the  opposing  party 


shall  be  afforded  the 


IMI 


in  which  it,  and  the 


opportunity  to  cros  s-examine  the  source 
of  the  new  informa  ion  or  to  submit  a 
written  response,  uiless  the  information 
is  subject  to  the  exc  eptions  in  §  710.26 
(1)  or  (0). 


§  71 0.30    Action  by  the  Secretaiy. 

(a)  Whenever  an  individual  has  not 
been  afforded  an  opportunity  to  cross- 
examine  witnesses  who  have  furnished 
information  adverse  to  the  individual 
under  the  provisions  of  §  710.26  (1)  or 
(o),  only  the  Secretary  may  issue  a  final 
determination  denying  or  revoking  the 
access  authorization  after  personally 
reviewing  the  record. 

(b)  When  the  Secretary  makes  a  final 
determination  regarding  the  individual's 
eligibility  for  DOE  access  authorization, 
the  individual  will  be  notified,  by  the 
Director,  Office  of  Security  Affairs,  of 
that  decision  and  of  the  Secretary's 
findings  with  respect  to  each  allegation 
contained  in  the  notification  letter  and 
each  substantial  issue  identified  in  the 
statement  in  support  of  the  request  for 
review. 

(c)  Nothing  contained  in  these 
procedures  shall  be  deemed  to  limit  or 
affect  the  responsibility  and  powers  of 
the  Secretary  to  issue  subpoenas  or  to 
deny  or  revoke  access  to  Restricted  Data, 
national  security  information,  or  special 
nuclear  material  if  the  security  of  the 
nation  so  requires.  The  Secretary's 
authority  may  not  be  delegated  and  may 
be  exercised  only  when  the  Secretary 
determines  that  the  procedures 
prescribed  in  §  710.26  (1)  or  (o)  cannot 
be  invoked  consistent  with  the  national 
security,  and  such  determination  shall 
be  conclusive. 

§  71 0.31    Reconsideration  of  access 
eligibility. 

(a)  Where,  pursuant  to  the  procedures 
set  forth  in  §§  710.20  through  710.30. 
the  Director,  Office  of  Security  Affairs, 
or  the  Secretary  has  made  a 
determination  granting  or  reinstating 
access  authorization  to  an  individual, 
the  individual's  eligibility  for  access 
authorization  shall  be  reconsidered  as  a 
new  administrative  review  under  the 
procedures  set  forth  in  this  subpart 
when  previously  unconsidered 
substantially  derogatory  information  is 
identified,  or  the  individual  violates  a 
commitment  or  promise  upon  which  the 
DOE  previously  relied  to  favorably 
resolve  an  issue  of  access  eligibility 

(b)  Where,  pursuant  to  those 
procedures,  the  Manager,  Director, 
Office  of  Security ^fi^airs,  or  the 
Secretary  has  made  a  determination 
denying  or  revoking  access 
authorization  to  an  individual,  the 
individual's  eligibility  for  access 
authorization  may  be  reconsidered 
when  there  is  a  bona  fide  offer  of 
employment  requiring  access  to 
Restricted  Data,  national  security 
information  or  special  nuclear  material, 
and  there  is  either: 


(1)  Material  and  relevant  new 
evidence  which  the  individual  and  the 
individual's  representatives  are  without 
fault  in  failing  to  present  earlier,  or 

(2)  Convincing  evidence  of 
reformation  or  rehabilitation. 

(c)  A  request  for  reconsideration  shall 
be  submitted  in  writing  to  the  Manager 
having  jurisdiction  over  the  position  for 
which  access  authorization  is  required. 
A  request  for  reconsideration  shall  be 
accompanied  by  an  affidavit  setting 
forth  in  detail  the  new  evidence  or 
evidence  of  reformation  or 
rehabilitation.  The  Manager  shall  notify 
the  individual  as  to  whether  the 
individual's  eligibility  for  access 
authorization  will  be  reconsidered  and, 
if  so,  the  method  by  which  such 
reconsideration  will  be  accomplished. 

(d)  Final  determinations  regarding 
eligibility  for  DOE  access  authorization 
in  reconsideration  cases  shall  be  made 
by  the  Director,  Office  of  Security 
Affairs. 

Miscellaneous 

§710.32    Terminations. 

In  the  event  the  indivfdual  is  no 
longer  an  applicant  for  access 
authorization  or  no  longer  requires 
access  authorization,  the  procedures  "of 
this  subpart  shall  be  terminated  without 
a  final  determination  as  to  the 
individual's  eligibility  for  access 
authorization. 

§  71 0.33    Attorney  representation. 

In  the  event  the  individual  is 
represented  by  an  attorney  or  other 
representatives,  the  individual  shall  file 
with  the  Hearing  Officer  and  DOE 
Counsel  a  document  designating  such 
attorney  or  representatives  and 
authorizing  one  such  attorney  or    . 
representative  to  receive  all 
correspondence,  transcripts,  and  other 
documents  pertaining  to  the  proceeding 
under  this  subpart 

§  7 1 0.34    Time  frames. 

Statements  of  time  esuiblifihed  for 
processing  aspects  of  a  ca.s?  under  this 
subpart  are  the  agency's  desired  time 
fi'ames  in  implementing  the  procedures 
set  forth  in  this  subpart  They  shall  have 
no  impact  upon  the  final  disposition  of 
an  access  authorization  by  an 
Operations  Office  Manager,  the  Director. 
Office  of  Security  Affairs,  or  the 
Secretary,  and  shall  confer  no  rights 
upon  an  individual  whose  eligibility  for 
access  authorization  is  being 
considerfid 
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Selected  Provisions  of  the  Atomic  Energy  Act  C 

of  1954,  as  Amended,  Sec  141  (42  U.S.C.  ai 
2161),  Sec.  145  (42  U.S.C  2165),  Sec.  161  (42 

U.S.C.  2201)  ni 

(By  authority  of  the  Department  of  Energy  <^' 

Oi^anrzation  Act,  42  U.S.C.  7151(a),  the  cl 

Secretary  of  Energy  or  her  designated  ft 

representative  is  to  be  substituted  for  the    ■  F' 
"Comraission"  and  "General  Manager"  as 

appropriate.)  si 

Sec.  141.  Policy.  It  shall  be  the  policy  of  * 

the  Commission  tacontrol  the  dissemination  ^' 

and  declassification  of  Restricted  Data  in  ^ 

such  a  manner  as  to  assure  the  common  ?* 

defense  and  security.  •  •  •  >n 

Sec.  145.  Restriction,  (a)  No  arrangement  P' 

shall  be  made  under  section  31,  no  contract  ^' 
shall  be  made  or  continued  in  effect  under 

section  141,  and  no  license  shall  be  issued  ^^ 

under  section  103  or  104,  unless  the  person  ^ 

with  whom  such  arrangement  is  made,  the  ^ 

contractor  or  prospective  contractor,  or  the  ^ 

prospective  licensee  agrees  in  writing  not  to  P' 

permit  any  individual  to  have  access  to  ^I 

Restricted  Data  until  the  Civil  Service  R' 

Commission  shall  have  made  an  cc 

investigation  and  report  to  the  Commission  st 

on  the  character,  associations,  and  loyalty  of  oi 

such  individual,  and  the  Commission  shall  bt 

have  determined  that  permitting  such  person  cc 

to  have  access  to  Restricted  Data  will  not  of 

endanger  the  common  defense  and  security.  se 

(b)  Except  as  authorized  by  the  ac 
Commission  or  the  General  Manager  upon  a 
determination  by  the  Commission  Or  General  Sti 
Manager  that  such  action  is  clearly  consistent  ns 
with  the  national  interest,  no  individual  shall  Cc 
be  employed  by  the  Commission  nor  shall  wi 
the  Commission  permit  any  individual  to  er 
have  access  to  Restricted  Data  until  the  Civil  pe 
Service  Commission  shall  have  made  an  pe 
investigation  and  report  to  the  Commission  de 
on  the  character,  associations,  and  loyalty  of  th 
such  individual,  and  the  Commission  shall  Cc 
have  determined  that  permitting  such  person  rei 
to  have  access  to  Restricted  Data  will  not  ac 
endanger  the  common  defense  and  security.  de 

(c)  In  lieu  of  the  investigation  and  report 

to  he  made  by  the  Qvil  Service  Commission  pe 

pursuant  to  subsection  (b)  of  this  appendix,  is 
the  Commission  may  accept  an  investigation 

and  ref)ort  on  -the  character,  associations,  and  an 

loyalty  of  an  individual  made  by  another  Cc 

Government  agency  which  conducts  ad 

personnel  security  investigations,  provided  pr 

that  a  security  clearance  has  been  granted  to  rej 

such  individual  by  another  Government  pr 

agency  based  on  such  investigation  and  eai 

report.  I 

(d)  In  the  event  an  investigation  made  sui 
pursuant  to  subsections  (a)  and  (b)  of  this  po 
appendix  develops  any  data  reflecting  that  mj 
the  individual  who  is  the  subject  of  the  m< 
investigation  is  of  questionable  loyalty,  the  no 
Civil  Service  Commission  shall  refer  the  coi 
matter  to  the  Federal  Bureau  of  Investigation  he; 
for  the  conduct  of  a  full  field  investigation,  pn 
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Appendix  A  to  Subpart  A  of  Part  710 — 
Selected  Provisions  of  the  Atomic  Ener^  Act 
of  1954.  as  Amended.  Sec  141  (42  U.S.C 
2161),  Sec.  145  (42  U.S.C  2165).  Sec.  161  (42 
U.S.C.  2201) 

(By  authority  of  the  Department  of  Energy 
Oi^anrzation  Act.  42  U.S.C.  7151(a).  the 
Secretary  of  Enei^  or  her  designated 
representative  is  to  be  substituted  for  the    - 
"Commission"  and  "General  Manager"  as 
appropriate.) 

Sec.  141.  Policy.  It  shall  be  the  policy  of 
the  Commission  tacontrol  the  dissemination 
and  declassification  of  Restricted  Data  in 
such  a  manner  as  to  assure  the  common 
defense  and  security.  •  •  * 

Sec.  145.  Restriction,  (a)  No  arrangement 
shall  be  made  under  section  31,  no  contract 
shallbe  made  or  coatinued  in  effect  under 
section  141,  and  no  license  shall  be  issued 
under  section  103  or  104,  unless  the  person 
with  whom  such  arrangement  is  made,  the 
contractor  or  prospective  contractor,  or  the 
prospective  licensee  agrees  in  writing  not  to 
permit  any  individual  to  have  access  to 
Restricted  Data  until  the  Civil  Service 
Commission  shall  have  made  an 
investigation  and  report  to  the  Commission 
on  the  character,  associations,  and  loyalty  of 
such  individual,  and  the  Commission  shall 
have  determined  that  permitting  such  person 
to  have  access  to  Restricted  Data  will  not 
endanger  the  common  defense  and  security. 

(b)  Except  as  authorized  l^  the 
Commission  or  the  General  Manager  upon  a 
determination  by  the  Commission  or  General 
Manager  that  such  action  is  clearly  consistent 
with  the  national  interest,  no  individual  shall 
be  employed  by  ^e  Commission  nor  shall 
the  Commission  permit  any  individual  to 
have  access  to  Restricted  Data  until  the  Civil 
Service  Commission  shall  have  made  an 
investigation  and  report  to  the  Commission 
on  the  character,  associations,  and  loyalty  of 
such  individual,  and  the  Commission  shall 
have  determined  that  permitting  such  person 
to  have  access  to  Restricted  Data  will  not 
endanger  the  conmion  defense  and  security. 

(c)  In  lieu  of  the  investigation  and  report 
to  be  made  by  the  Civil  Service  Commission 
pursuant  to  subsection  (b)  of  this  appendix, 
the  Commission  may  accept  an  investigation 
and  rep)ort  on -the  character,  associations,  and 
loyalty  of  an  individual  made  by  another 
Govenmient  agency  which  conducts 
personnel  security  investigations,  provided 
that  a  security  clearance  has  been  granted  to 
such  individual  by  another  Government 
agency  based  on  such  investigation  and 
report. 

(d)  In  the  event  an  investigation  made 
pursuant  to  subsections  (a)  and  (b)  of  this 
appendix  develops  any  data  reflecting  that 
the  individual  who  is  the  subject  of  the 
investigation  is  of  questionable  loyalty,  the 
Civil  Service  Commission  shall  refer  the 
matter  to  the  Federal  Bureau  of  Investigation 
for  the  conduct  of  a  full  field  investigation. 


the  results  of  which  shall  be  furnished  to  the 
Civil  Service  Conamission  for  its  information 
and  appropriate  action. 

(e)  If  the  President  deems  it  to  be  in  the 
national  interest  he  may  from  time  to  time 
determine  that  investigations  of  any  group  or 
class  which  are  required  by  subsections  (a), 
(b),  and  (c)  of  this  appendix  be  made  by  the 
Federal  Bureau  of  Investigation. 

(f)  Notwithstanding  the  provisions  of 
subsections  (a),  (b),  and  (c)  of  this  appendix, 
a  majority  of  the  members  of  the  Commission 
shall  certify  those  specific  positions  which 
are  of  a  high  degree  of  importance  or 
sensitivity,  and  upon  such  certification,  the 
investigation  and  reports  required  by  such 
provisions  shall  be  made  by  the  Federal 
Bureau  of  Investigation. 

(g)  The  Commission  shall  establish 
standards  and  specifications  in  writing  as  to 
the  scope  and  extent  of  investigations,  the 
reports  of  which  will  be  utilized  by  the 
Commission  in  making  the  determination, 
pursuant  to  subsections  (a),  (b).  and  (c)  of  this 
apfmndix,  that  permitting  a  person  access  to 
Restricted  Data  will  not  endanger  the 
common  defense  and  security.  Such 
standards  and  specifications  shall  be  based 
on  the  location  and  class  or  kind  of  work  to 
be  done,  and  shall,  among  other 
considerations,  take  into  account  the  degree 
of  importance  to  the  common  defense  and 
security  of  the  Restricted  Data  to  which 
access  will  be  permitted. 

(h)  Whenever  the  Congress  declares  that  a 
state  of  war  exists,  or  in  the  event  of  a 
national  disaster  due  to  enemy  attack,  the 
Commission  is  authorized  during  the  state  of 
war  or  period  of  national  disaster  due  to 
enemy  attack  to  employ  individuals  and  to 
permit  individuals  access  to  Restricted  Data 
pending  the  investigation  report,  and 
determination  required  by  section  145b,  to 
the  extent  that  and  so  long  as  the 
Commission  finds  that  such  action  is 
required  to  prevent  impairment  of  its 
activities  in  furtherance  of  the  common 
defense  and  security. 

Sec.  161.  General  provisions.  In  the 
jjerformance  of  its  functions  the  Commission 
is  authorized  to: 

(a)  Establish  advisory  boards  to  advise  with 
and  make  recommendations  to  the 
Commission  on  legislation,  policies, 
administration,  research,  and  other  matters, 
provided  that  the  Commission  issues 
regulations  setting  forth  the  scope, 
procedure,  and  limitations  of  the  .luthority  of 
each  such  board; 

(b)  Establish  by  rule,  regulation,  or  order, 
such  standards  and  instructions  togovcfn  the 
possession  and  use  of  special  nuclear 
material,  source  material,  and  byproduct 
material  as  the  Commission  may  deem 
necessary  or  desirable  to  promote  the 
common  defense  and  security  or  to  protect 
health  or  to  minimize  danger  to  life  or 
property; 


(c)  Make  such  studies  and  investigations, 
obtain  such  information,  and  bold  such 
meetings  or  hearings  as  the  Conmiission  may 
deem  necessary  or  proper  to  assist  it  in 
exercising  any  authority  provided  in  this 
chapter,  or  in  the  administration  or 
enforcement  of  this  Act,  or  any  regulations  or 
orders  issued  thereunder.  For  such  purposes 
the  Commission  is  authorized  to  administer 
oaths  and  affirmations,  and  by  subpoena  to 
require  any  person  to  appear  and  testify,  or 
to  appear  and  produce  doomients,  or  both, 
at  any  designated  place.  Witnesses 
subpoenaed  under  this  subsection,  shall  be 
paid  the  same  fees  and  mileage  as  are  paid 
witnesses  in  the  district  courts  of  the  United 
States. 
•         *         •         •         * 

(i)  Prescribe  such  regulations  or  orders  as 
it  may  deem  necessary  (1)  to  protect 
Restricted  Data  received  by  any  person  in 
connection  with  any  activity  authorized 
pursuant  to  this  Act.  (2)  to  guard  against  the 
loss  or  diversion  of  any  special  nuclear 
material  acquired  by  any  person  pursuant  to 
section  53  or  produced  by  any  person  in 
connection  with  any  activity  authorized 
pursuant  to  the  Act,  to  prevent  any  use  or 
disposition  thereof  which  the  Commission 
may  determine  to  be  inimical  to  the  common 
defense  and  security,  including  regulations 
or  orders  designating  activities,  involving 
quantities  of  special  nuclear  material  which 
in  the  opinion  of  the  Commission  are 
imftortant  to  the  common  defense  and 
security,  that  may  be  conducted  only  by 
persons  whose  character,  associations,  and 
loyalty  shall  have  been  investigated  under 
standards  and  specifications  established  by 
the  Commission  and  as  to  whom  the 
Commission  shall  have  determined  that 
permitting  each  such  person  to  conduct  the 
activity  will  not  be  inimical  to  the  common 
defense  and  security,  and  (3)  to  govern  any 
activity  authorized  pursuant  to  this  Act. 
including  standards  and  restrictions 
governing  the  design,  location,  and  op<!ration 
of  facilities  used  in  the  conduct  of  such 
activity,  in  order  to  protect  health  and  to 
minimize  danger  to  life  or  property; 
•"        «         •         •         • 

(n)  Delegate  to  the  General  Manager  or 
other  officers  of  the  Commission  any  of  those 
fune  tions  assigned  to  it  under  this  Act  except 
those  specified  in  sections  51,  57b,  61, 108, 
123  145b  (with  respect  to  the  determination 
of  those  persons  to  whom  the  Commission 
m.iy  reveal  Restricted  Data  in  the  national 
interest),  145f,  and  161a; 
•  •  •  •  • 

(p)  Make,  promulgate,  issue,  rescind,  and 
amend  such  rules  and  regulations  as  may  N;  - 
nccessarv  to  carry  out  the  purposes  of  this    ' 
Act. 

IFR  Doc.  94-16580  Filed  7-7-94;  8:45  ami 

WLUMG  CODE  MSO-OI-P 


fOL 


L 


_ '  § 


f 


Friday 
July  8,  1994 


I      S      J 


B  S  A 


Part  III 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  23 

Airworthiness  Standards;  Proposed  Rule 


^  L  I  J 


35196 


Federal  Register  /  Vol.  59,  No.  130  /  Friday.  July  8.  1994  /  Proposed  Rules 


Federal  Register  /  Vol 


DEPARTMENT  Ol|  TRANSPORTATION 
Federal  Aviation  ,  Administration 


14  CFR  Part  23 
[Docket  No.  27805 
RIN  212a-AE62 


t 


otice  No.  94-20] 


Airworttiiness  Stalndards;  Airframe 
Proposals  Based  on  European  Joint 
Aviation  Requirements  Proposals 

agency:  Federal  A  viation 

Administration,  D  DT. 

ACTION:  Notice  of  j  iroposed  rulemaking. 


SUMMARY:  This  do<  :ument  proposes 
changes  to  the  airf  -ame  airworthiness 
standards  for  normal,  utility,  acrobatic, 
and  commuter  cat(  sgory  airplanes.  These 
proposals  arise  fro  m  the  joint  effort  of 
the  Federal  Aviation  Administration 
(FAA)  and  the  Eurjpean  Joint  Aviation 
Authorities  (JAA)  o  harmonize  the 
Federal  Aviation  F  egulations  (FAR)  and 
the  Joint  Aviation  Requirements  (JAR) 
for  airplanes  that jf  ill  be  certified  in 
these  categories.  The  proposed  changes 
would  provide  nearly  uniform  airframe 
airworthiness  stanpards  for  airplanes 
certificated  in  the  pnited  States  under 
14  CFR  part  23  (pa^  23)  and  in  the  JAA 
nt  Aviation 
AR  23)  simplifying 


countries  under  Jo 
Requirements  23  ( 


airworthiness  appi  ovals  for  import  and 
export  purposes. 
DATES:  Comments  faiust  be  submitted  on 
or  before  Novembe  r  7, 1994. 
ADDRESSES:  Comm  ents  on  this 
dociunent  should  be  mailed  in  triplicate 
to:  Federal  Aviatio  a  Administration, 
Office  of  the  Chief  Coujisel,  Attention: 
Rules  Docket  (AGC-200),  Docket  No. 
27805.  800  Indepeidence  Avenue  SW., 
Washington,  DC  2(691.  Comments 
delivered  must  be  narked  Docket  No. 
27805.  Comments  may  be  inspected  in 
Room  91 5G  weekdays  between  8:30  a.m. 
and  5  p.m.,  exception  Federal  holidays. 

In  addition,  the  1  ■"AA  is  maintaining 
an  information  do<  ket  of  comments  in 
the  Office  of  the  Ai  tsistant  Chief 
Counsel.  ACE-7,  Federal  Aviation 
Administration,  Q  ntral  Region,  601 
East  12th  Street,  K,  insas  City,  Missouri 
64106.  Comments  n  the  duplicate 
information  docke  may  be  inspected  in 
the  Office  of  the  A:  isistant  Chief  Counsel 
weekdays,  except  ]  "ederal  holidays, 
between  the  hours  of  7:30  a.m.  and  4 
p.m.  I 

FOR  FURTHER  INF0R4«AT]0N  CONTACT: 
Kenneth  W.  Payau  fs,  ACE-112,  Small 
Airplane  Directora  e.  Aircraft 
Certification  Servi(»,  Federal  Aviation 
Administration,  6C1  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
(816) 426-5688. 


SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  in  this  notice  are  also 
invited.  Substantive  comments  should 
be  accompanied  by  cost  estimates. 
Comments  should  identify  the 
regulatory  docket  or  notice  number  and 
should  be  submitted  in  triplicate  to  the 
Rules  Docket  address  specified  above. 
All  comments  received  on  or  before  the 
specified  closing  date  for  comments  will 
be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27805."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Pubhc  Affairs,  Attention:  Public  Inquiry 
Center,  APA-200,  800  Independence 
Avenue  SW..  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  futiue  NPRM's 
should  request,  from  the  above  office,  a 
copy  of  Advisory  Circular  No.  11-2A. 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

At  the  June  1990  meeting  of  the  JAA 
Council  (consisting  of  JAA  members 
from  European  countries)  and  the  FAA. 
the  FAA  Administrator  committed  the 
FAA  to  support  the  harmonization  of 
the  FAR  with  the  JAR  being  developed 
for  use  by  the  European  authorities  who 
are  members  of  the  JAA.  In  response  to 


this  commitment,  the  FAA  Small 
Airplane  Directorate  established  an  FAA 
Harmonization  Task  Force  to  work  with 
the  JAR  23  Study  Group  to^iarmonize 
part  23  and  the  proposed  JAR  23.  The 
General  Aviation  Manufactiu-ers 
Association  (GAMA)  also  established  a 
JAR  23/part  23  Committee.to  provide 
technical  assistance  in  this  effort. 

Following  a  review  of  the  first  draft  of 
proposed  JAR  23,  members  of  the  FAA 
Harmonization  Task  Force  and  the 
GAMA  Committee  met  in  Brussels, 
Belgivun  for  the  October  1990  meeting  of 
the  JAR  23  Study  Group. 
Representatives  from  the  Association    . 
Europeenne  des  Constructeures  de 
Material  Aerospatial  (AECMA),  an 
organization  of  Europeaii  airframe 
manufacturers,  also  attended.  The  main 
agenda  item  for  this  meeting  was  the 
establishment  of  procedures  to 
accomplish  harmonization  of  the 
airworthiness  standards  for  normal, 
utility,  and  acrobatic  category  airplanes.. 
The  JAA  had  decided  that  its  initial 
rulemaking  effort  should  be  limited  to 
these  three  categories  and  that 
commuter  category  airworthiness 
standards  should  be  addressed 
separately. 

After  that  meeting,  technical 
representatives  from  each  of  the  four* 
organizations  (GAMA,  AECMA,  FAA 
and  JAA)  met  to  resolve  differences 
between  the  proposed  JAR  and  psrt  23. 
This  portion  of  the  harmonization  effort 
involved  a  number  of  separate  meetings 
of  specialists  in  the  flight,  airframe, 
powerplant,  and  systems  disciplines. 
These  meetings  showed  that 
harmonization  would  require  revisions 
to  both  part  23  and  the  proposed  JAR 
23. 

Near  the  end  of  the  effort  to 
harmonize  the  normal,  utility,  and 
acrobatic  category  airplane 
airworthiness  standards,  the  JAA 
requested  and  received 
recommendations  from  its  member 
countries  on  proposed  airworthiness 
standards  for  commuter  category 
airplanes.  The  JAA  and  the  FAA  held 
specialist  and  study  group  meetings  to 
discuss  these  recommendations,  which 
resulted  in  proposals  to  revise  portions 
of  the  part  23  commuter  category 
airworthiness  standards. 

Unlike  the  European  rules,  where 
commuter  category  airworthiness 
standards  are  separate,  for  U.S. 
rulemaking  it  is  advantageous  to  adopt 
normal,  utility,  acrobatic,  and  commuter 
category  airworthiness  standards 
simultaneously,  since  commuter 
category  airworthiness  standards  are 
already  contained  in  part  23. 
Accordingly,  this  NPRM  proposes  to 


revise  the  airframe  airworthiness 
standards  for  all  part  23  airplanes. 

During  the  part  23  harmonization 
effort,  the  FAA  established  an  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  (56  FR  2190.  January  22, 1991), 
which  held  its  first  meeting  on  May  23, 

1991.  The  ARAC  on  General  Aviation 
and  Business  Airplane  (GABA)  Issues 
was  established  at  that  meeting  to 
provide  advice  and  recommendations  to 
the  Director,  Aircraft  Certification 
Service,  FAA,  regarding  the 
airworthiness  standards  in  part  23  as 
well  as  related  provisions  of  parts  91 
and  135  of  the  regulations. 

The  FAA  annoimced,  on  June  2-5. 

1992,  at  the  JAA/FAA  Harmonization 
Conference  in  Toronto,  Ontario,  Canada, 
that  it  would  consolidate  within  the 
ARAC  structure  an  ongoing  objective  to 
"harmonize"  the  JAR  and  the  FAR. 
Coinciding  with  that  announcement,  the 
FAA  assigned  the  ARAC  on  GABA 
Issues  those  rulemaking  projects  related 
to  JAR/part  23  harmonization  that  were 
in  final  coordination  between  the  JAA 
and  the  FAA.  The  harmonization 
process  included  the  intention  to 
present  the  results  of  JAA/FAA 
coordination  to  the  public  as  NPRM^s. 
Subsequently,  the  ARAC  on  GABA 
Issues  established  an  ARAC-JAR  23 
Study  Group. 

The  JAR  23  Study  Group  made 
recommendations  to  the  ARAC  on 
GABA  Issues  concerning  the  FAA 
disposition  of  the  rulemaking  issues 
coordinated  between  the  JAA  and  the 
FAA.  The  draft  NPRM's  previously 
prepared  by  the  FAA  harmonization 
team  were  made  available  to  (he 
harmonization  working  group  to  assist 
them  in  their  effort. 

A  notice  of  the  formation  of  the  JAR/ 
FAR  23  Harmonization  Working  Group 
was  published  on  November  30, 1992 
(57  FR  56S26).  The  group  held  its  first 
meeting  on  February  2, 1993.  These 
efforts  resulted  in  the  proposals  for 
airframe  airworthiness  standards 
contained  in  this  notice.  The  ARAC  on 
GABA  Issues  agreed  with  these 
proposals. 

Tne  FAA  received  unsolicited 
comments  irom  the  JAA  dated  January 
20, 1994,  concerning  issues  that  were 
left  unresolved  with  the  JAR  23  Study 
Group.  The  JAR/FAR  23  Harmonization 
Working  Group  did  not  address  some  of 
the  unresolved  issues  because  the  JAA 
had  not  yet  reached  positions  on  those 
issues.  Unresolved  issues  will  be  dealt 
with  at  future  FAR/JAR  Harmonization 
meetings.  With  respect  to  other  issues 
unresolved  by  the  JAR  23  Study  Group, 
the  JAR/FAR  23  Harmonization 
Working  Group  recommendations  did 
not  reflect  harmonization,  but  reflected 
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revise  the  airframe  airworthiness 
standards  for  all  part  23  airplanes. 

During  the  part  23  hannonization 
effort,  the  FAA  established  an  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  (56  FR  2190.  January  22, 1991), 
which  held  its  first  meeting  on  May  23, 

1991.  The  ARAC  on  General  Aviation 
and  Business  Airplane  (GABA)  Issues 
was  established  at  that  meeting  to 
provide  advice  and  recommendations  to 
the  Director,  Aircraft  Certification 
Service,  FAA,  regarding  the 
airworthiness  standards  in  part  23  as 
well  as  related  provisions  of  parts  91 
and  135  of  the  regulations. 

The  FAA  annoimced,  on  June  2-5, 

1992,  at  the  JAA/FAA  Harmonization 
Conference  in  Toronto,  Ontario,  Canada, 
that  it  would  consolidate  within  the 
ARAC  structure  an  ongoing  objective  to 
"harmonize"  the  JAR  and  the  FAR. 
Coinciding  with  that  announcement,  the 
FAA  assigned  the  ARAC  on  GABA 
Issues  those  rulemaking  projects  related 
to  JAR/part  23  harmonization  that  were 
in  final  coordination  between  the  JAA 
and  the  FAA.  The  hannonization 
process  included  the  intention  to 
present  the  results  of  JAA/FAA 
coordination  to  the  public  as  NPRM's. 
Subsequently,  the  ARAC  on  GABA 
Issues  established  an  ARAC-JAR  23 
Study  Group. 

The  JAR  23  Study  Group  made 
recommendations  to  the  ARAC  on 
GABA  Issues  concerning  the  FAA 
disposition  of  the  rulemaking  issues 
coordinated  between  the  JAA  and  the 
FAA.  The  draft  NPRM's  previously 
prepared  by  the  FAA  harmonization 
team  were  made  available  to  the 
harmonization  working  group  to  assist 
them  in  their  effort. 

A  notice  of  the  formation  of  the  JAR/ 
FAR  23  Harmonization  Working  Group 
was  published  on  November  30, 1992 
(57  FR  56526).  The  group  held  its  first 
meeting  on  February  2, 1993.  These 
efforts  resulted  in  the  proposals  for 
airframe  airworthiness  standards 
contained  in  this  notice.  The  ARAC  on 
GABA  Issues  agreed  writh  these 
proposals. 

Tne  FAA  received  unsolicited 
comments  from  the  JAA  dated  January 
20, 1994,  concerning  issues  that  were 
left  unresolved  with  the  JAR  23  Study 
Group.  The  JAR/FAR  23  Harmonization 
Working  Group  did  not  address  some  of 
the  unresolved  issues  because  the  JAA 
had  not  yet  reached  positions  on  those 
issues.  Unresolved  issues  will  be  dealt 
with  at  future  FAR/JAR  Hannonization 
meetings.  With  respect  to  other  issues 
unresolved  by  the  JAR  23  Study  Group, 
the  JAR/FAR  23  Harmonization 
Working  Group  recommendations  did 
not  reflect  harmonization,  but  reflected 


the  technical  discussion  of  the  merits  of 
each  issue  that  had  been  thoroughly 
debated  at  the  JAR/FAR  Harmonization 
meetings.  (The  Working  Group 
Chairperson  had  been  present  at  the 
Hannonization  meetings.)  The  JAA 
comments  have  been  placed  in  the 
docket  for  this  proposal,  and  will  be 
considered  along  with  those  received 
during  the  comment  period. 

Following  completion  of  these 
harmonization  efforts,  the  FAA 
determined  that  the  proposed  revisions 
to  part  23  were  too  numerous  for  a 
single  NPRM.  The  FAA  decided  to     > 
simplify  the  issues  by  issuing  four 
NPRM's.  These  NPRM's  address  the 
airworthiness  standards  in  the  specific 
areas  of  systems  and  equipment, 
powerplant,  flight,  and  airframe.  These 
NPRM's  propose  changes  in  all  seven 
subparts  of  part  23.  Since  there  is  some 
overlap,  interested  persons  are  advised 
to  revievv  all  four  NPRMs  to  identify  all 
proposed  changes  to  a  particular 
section. 

Discussion  of  Proposals 

Section  23.301     Loads 

This  proposal  would  amend 
§  23.301(d)  by  limiting  the  applicability 
of  Appendix  A  to  "single-engine, 
excluding  turbines"  airplanes  rather 
than  the  cun^nt  single-engine 
limitation.  The  JA.^  proposed  "single 
reciprocating  engine"  mstead  of  "single- 
engine,"  which  appears  in  the  current 
regulations.  The  FAA  proposes  "single- 
engine,  excluding  turbines"  for  the 
reasons  explained  in  the  preamble  to 
Appendix  A.  The  effect  would  be  Jo 
eliminate  alternative  Appendix  A 
airplane  design  requirements  for  turbine 
engines  because  the  JAA  determined, 
and  the  FAA  agrees,  that  only  single- 
engine  airplanes,  excluding  tiirbines, 
were  envisioned  when  Appendix  A  was 
introduced.  Turbine  airplane  designs 
may  continue  to  be  FAA  certificated  by 
substantiation  to  part  23,  Subpart  C, 
requirements  plus  any  special 
conditions  as  prescribed  under  §  21.16. 
The  proposed  changes  to  this  section 
clarify  that  Appendix  A  applies  only  to 
single-engine  airplanes,  except  turbines. 

In  §  23.301(d),  the  phrase  "For 
conventional,  single-engine  airplanes  of 
6,000  pounds  or  less"  would  be 
replaced  by  the  phrase  "For  airplane 
configurations  described  in  Appendix 
A23.1." 

Section  23.335    Design  Airspeeds 

Portions  of  §  23.335  would  be  revised 
for  clarification  and  hannonization  with 
JAR  23.  Paragraph  (8)(l)  would  he 
revised  by  adding  a  definition  for  W/S 
as  "wing  loading  at  the  design 


maximum  takeoff  weight."  Paragraph 
(a)(l)(i)  and  (ii)  would  be  revised  to 
correct  the  equations  for  design  cruise 
speed  from  "33  W/S"  to  "33  V(W/S)" 
and  from  "36  VW/S"  to  "36V(W/S)." 

Section  23.335(b)(4)  would  be  revised 
by  adding  a  new  paragraph  (b)(4)(iii) 
that  includes  a  new  mac^  number  speed 
margin,  0.07M,  for  commuter  category 
airplanes.  Because  commuter  category  • 
airplanes  are  normally  operated  at 
hi^er  altitudes  than  normal,  utility, 
and  acrobatic  category  airplanes,  they 
experience  greater  atmospheric 
variations,  such  as  horizontal  gusts  and 
the  penetration  of  jet  streams  or  cold 
fronts.  Therefore,  a  higher  minimum 
speed  margin  is  required.  The  JAR 
proposed  adding  this  mach  number 
speed  margin.  The  original  mach 
number  speed  margin  of  0.05M  is 
retained  for  normal,  utility,  and 
acrobatic  category  airplanes. 

An  incorrect  equation,  V(nj)  V'si, 
appears  in  §  23.335(d)(1).  This  equ&tion 
for  the  design  speed  for  maximum  gust 
intensity,  Vb,  would  be  corrected  fo  Vci 
Vng. 

Section  23.337    Limit  Maneuvering 
Load  Factors 

Section  23.337(a)(1)  would  be  revised 
by  clarifying  the  equation  and  by  adding 
a  definition  for  "W."  This  definition  of 
"W,"  "design  maximum  takeoff 
weight,"  was  requested  by  the  JAA  to 
harmoriize  with  JAR  23. 

Section  23.34  J     Gust  Load  Factors 

Section  23.341  would  be  reorganized 
to  provide  a  new  paragraph  (a)  that 
clarifies  that  each  airplane  must  be 
designed  to  withstand  loads  on  each 
lifting  surface  that  result  from  gusts 
specified  in  §23. 333(c).  Existing 
paragraphs  (a)  and  (b)  would  be 
redesignated  as  (b)  and  (c),  respectively. 
The  text  of  the  propbsed  paragraph  (b) 
would  be  revised  to  eliminate  the 
phrase,  "considering  the  criteria  of 
§  23.333(c),  to  develop  the  gust  Joadmg 
on  each  lifting  surface"  since  this 
requirement  would  be  located  in 
proposed  paragraph  (a).  The  reference  to 
paragraph  (b)  in  redesignated 
§  23.341(b)  is  changed  to  paragraph  (c) 
to  conform.  The  text  for  the 
redesignated  paragraph  (c)  would  be 
revised  to  delete  the  phrase  "for 
conventional  configurations"  because  )t 
is  no  longer  accurate,  and  to  revise  the 
definition  for  wing  loading  (W/S).  These 
changes  are  being  proposed  at  the 
request  of  the  JAA  to  harmonize  with 
JAR  23. 

Section  23.343    Design  Fuel  Loads 

Proposed  new  §23.343  would 
harmonize  with  the  corresponding  J.\R 
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except  for  paragraph 
requirement,  which 
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(c).  This  proposed 
s  a  modi  Bed 


version  of  §  25.343  that  covers  transport 
category,  would  apply  to  all  part  23 
airplane  categories,  Except  one 
paragraph  that  woukl  be  limited  to 
commuter  category  airplanes. 

Airplanes  already Jexist  with 
"maximum  zero  fuel"  weight  limits  that 
apply  to  zero  fuel  injthe  airplane  (wing, 
fuselage,  and  so  forth),  rather  than  in  the 
wing  only.  Therefori,  "maximum  wing 
zero  fuel"  weight  was  suggested  for  use 
when  it  is  appropriale  for  the  type  of 
fuel  system  in  the  dssign. 

The  FAA  agreed,  fti  a  JAA/FAA 
Harmonization  Stud  y  Group  Meeting  in 
Vienna,  in  July  1992 .  to  propxDse  the 
requirements  in  thr«  b  paragraphs.  The 
JAA  would  only  pro  x)se  paragraphs  (a) 
and  (b)  for  JAR  23  hi  cause  they  do  not 
have  a  45-minute  fu  ;1  reserve  operating 
rule.  Also,  the  JA.\  (  edded  to  put 
paragraph  (c)  into  a  ^'otice  of  Proposed 
Action  (NPA)  to  aw<  il  the  creation  of 
the  necessary  operat  Jig  rule.  In 
February  1993,  the  s  ame  group  agreed  to 
have  paragraph  (b)  address  "maximum 
zero  wing  fuel"  wei  ht,  instead  of 


"maximum  zero  fue 


mentioned  above.  T  le  group  agreed  not 
to  refer  to  the  Opera  ing  Limitation 
Section  of  the  Airplj  me  Flight  Manual 
(AFM)  required  by  f  roposed 
§  23.1583(c)(6)  (as  p  esented  in  the 
Flight  Harmonizatic  ti  NPRM)  since  that 
section  already  cont  lins  a  reference  to 
§23.343. 

Section  23.345    Hii/i 


Revised  §  23.345( 
minor,  non-substantpve 
changes.  The  term  ' 
would  be  changed  t 
because  it  more 
flap  conditions  and 
phrase  "resulting  in 
would  be  removed 
requirement  already 
§  23.301(a).  Current 
be  redesignated  as 
change. 

Current  paragrapl 
redesignated  as  _ 
revised  by  includin 
§  23.457.  Paragraph 
since  it  merely 
requirements  of  §  2: 
been  moved  to  §  23 
arrangement  places 
requirements  in  one 
would  harmonize 
JAR  23. 


Section  23.347 
Conditions 


The  proposed  rev 
would  redesignate  the 
paragraph  (a)  and  ajd 


weight  as 


Lift  De\ices 

)  would  have 
,  clarifying 
'  ully  deflected" 
"fully  extended" 
accurately  describes 
jositions.  The 
limit  load  factors" 
Ifecause  the 
exists  in 

paragraph  (d)  would 
p  aragraph  (c)  without 


(c)  would  be 
,.-^..  (d)  and 
the  requirements  of 
e)  would  be  deleted 

the 
.457,  which  have 
}45(d).  This 
ill  "flap" 
location,  and 
requitements  with 


pan  graph 


refer  jnces 


tie 


Un  symmetrical  Flight 


sion  to  §23.347 
existing  text  as 
a  new  paragraph 


(b)  that  includes  requirements  for  a  flick 
maneuver  (snap  roll),  if  requested  for 
aerobatic  category  airplanes.  This 
change  is  being  made  to  harmonize  with 
the  JAR. 

Section  23.349    Rolling  Conditions 

Section  23.349(a)(2)  would  be  revised 
to  simplify  the  unsynmietric  semispan 
load  assumption  to  100  percent  and  75 
percent  fw  all  design  weights  up 
through  19,000  pounds.  The  FAA  had 
suggested  varying  the  latter  percentage 
linearly  between  70  percent  and  77.5 
percent  to  include  aircrsft  weighing  up 
to  19,000  pounds.  After  discussion  with 
the  JAA,  the  FAA  agrees  that  75  percent 
is  an  appropriate  assumption  for  all  part 
23  airplanes. 

Section  23.369     Special  Conditions  for 
Rear  Lift  Truss 

This  proposal  would  amend  §  23.369 
by  amending  the  equation  and  by 
adding  a  definition  for  wing  loading  (W/ 
S)  for  clarification  and  to  harmonize 
with  JAR  23. 

Section  23.371     Gyroscopic  and 
Aerodynamic  Loads 

Section  23.371(a)  would  be  revised 
and  reorganized  by  designating  the 
existing  text  as  paragraph  (a)  and  adding 
new  paragraphs  (b)  and  (c). 

Revisions  to  the  text  of  proposed 
paragraph  (a)  would  delete  the 
limitation  for  turbine  powered  engines; 
add  inertial  loads,  and  replace  the  word 
"engines"  vdth  "engine(s)  and 
propeller{s),  if  applicable."  These 
changes  would  clarify  that  these 
requirements  apply  to  all  part  23 
airplanes. 

Proposed  new  para^ph  (b)  would 
clarify  and  distinguish  the  requirements 
for  airplanes  approved  for  acrobatic 
maneuvers.  These  clarifications  are 
needed  to  harmonize  with  the  JAR. 

Proposed  new  paragraph  (c)  would 
clarify  that  commuter  category  airplanes 
must  comply  with  the  gust  conditions  in 
§  23.341  in  addition  to  the  requirement 
of  §  23.371(a).  This  clarification  is 
necessary  to  harmonize  with  the  JAR. 

Section  23J91     Control  Surface  Loads 

This  proposal  would  revise  §  23.391 
by  deleting  paragraph  (b)  and  removing 
the  designation  for  paragraph  (a). 
Current  paragraph  (b)  is  a  reference  to 
alternative  values  of  control  loading  in 
Appendix  B.  Appendix  B  was 
previously  removed  by  Amendment  No. 
23-42  (56  FR  344,  January  3, 1991). 

Section  23.393    Loads  Parallel  to  Hinge 
Line 

Proposed  new  §  23.393,  as  suggested 
by  the  JAA,  would  contain  a  modified 


version  of  the  requirement  of  §  23.657(c) 
concerning  loads  parallel  to  the  hinge 
line,  whi(i  would  be  deleted  from 
§  23.657.  The  requirement  would 
specify  minimum  inertial  load  values, 
and  be  included  in  new  §  23.393(b)  to 
group  the  load  factors  in  consecutive 
sections. 

Section  23.399    Dual  Control  System 

Existing  §  23.399  does  not  address  the 
forces  exCTted  on  a  dual  control  system 
when  both  pilots  act  together.  The  JAA 
has  proposed  adding  a  new  paragraph 
(b)  to  account  for  these  pilot  forces.  The 
material  in  present  §  23.399  would  be 
reorganized  as  paragraph  (a),  revised  to 
clarify  that  it  is  the  greater  of  the  forces 
that  apply,  and  a  new  paragraph  (b) 
would  be  added  to  include  the  ]AA 
suggestion  and  harmonize  the  rules. 


Section  23.415 
Conditions 


Ground  Gust 


This  proposal  would  amend  §  23.415 
by  revising  paragraph  (a)(2)  to  add  a 
definition  for  wing  loading  (W/S)  to 
harmonize  with  JAR  23.  It  would  also 
revise  paragraph  (c).  Before  paragraph 
(c)  was  added  in  Amendment  No.  23- 
45,  the  FAA  agreed  to  a  more 
comprehensive  version  of  the  tie-down 
criteria  that  was  suggested  by  the  JAA. 
This  amendment  would  implement  tliat 
agreement  and  harmonize  the  rules. 

Section  23.441     Maneuvering  Loads 

The  JAA  suggested  that  §  23.441(b)  be 
revised  to  include  a  new  design 
requirement  for  the  vertical  tail  of  a 
commuter  category  airplane.  The  JAA 
determined  that  the  vertical  tail 
structure  must  be  shov/n  to  be  adequate 
for  the  loads  imposed  when  the  airplane 
is  yawed  by  rudder  deflection  to  the 
maximum  attainable  angle  and  is 
suddenly  allowed  to  return  by 
neutralizing  the  nidder.  The  maximum 
yaw  condition  is  governed  by  any  of 
several  constraining  conditions;  for 
example,  control  sxuface  stops, 
maximum  available  booster  effort,  or  the 
various  maximum  pilot  rudder  forces 
that  may  be  imposed.  The  JAA  stressed 
that  the  design  yaw  excursions  need  to 
be  examined  throughout  the  full  range 
of  speeds  of  the  fli^t  envelope.  The 
FAA  agrees.  Although  this  is  a 
significant  departure  fitjm  the  structural 
design  philosophy  depicted  in  part  23 
(full  use  of  all  controls  at  maneuvering 
speed)  the  addition  of  a  similar 
requirement  to  part  25  has  served  to 
reduce  the  static  overload  failures  in 
part  25  airplanes.  It  is  expected  that  the 
addition  of  the  proposed  requirement  to 
§  23.441(b)  would  reduce  this  type 
failure  in  commuter  category  airplanes. 


In  addidon,  the  permissible 
overswing  angle  that  may  be  assumed 
under  §  23.441(a)(2)  would  be  changed 
from  1.3  to  1.5  times  the  static  sideslip 
angle  of  paragraph  (a)(3).  The  JAA 
suggested  that  the  1.5  figixre  more 
closely  represents  reality.  The  FAA 
agrees  and  the  rule  is  changed  to 
harmonize  with  the  JAR.  Finally,  for 
clarification,  the  word  "resulting"  is 
changed  to  "overswing"  in  the  first 
sentence  of  paragraph  (a)(2). 

Section  23. 443     Gust  Loads 

Section  23.443(c)  would  be  revised  by 
changing  the  format  of  the  formula, 
revising  the  definition  of  weight,  "W," 
and  correcting  the  subscripts  of  the 
distance  to  the  lift  center,  "Ivi"  The 
current  definition  reads  "W  =  airplane 
weight  (lbs.)."  The  proposed  definition 
reads  "W  =  the  applicable  weight  of  the 
airplane  in  the  particular  load  case 
(lbs.)."  The  proposed  changes  are  for 
clarity  and  harmonization  with  JAR  23. 

Section  23.455    Ailerons 

The  heading  the  precedes  §  23.455 
would  be  amended  by  deleting  the  term 
"Wing  Flaps"  so  that  the  heading  reads 
"AILERONS  AND  SPEOAL  DEVICES." 
This  change  reflects  the  proposed 
deletion  of  the  wing  flap  requirements 
from  §  23.457  and  their  placement  in 
§-23.345. 

Section  23.457     Wing  Flaps 

The  FAA  proposes  to  delete  this 
section.  As  discussed  under  §  23.345, 
above,  the  wing  flap  requirements  have 
been  revised  and  consolidated  in 
proposed  §  23.345  to  group  these 
requirements  together. 

Section  23.473    Ground  Load 
Conditions  and  Assumptions 

The  reference  in  §  23.473(c)(1)  would 
be  revised.  In  amendment  No.  23-42 
(January  3, 1991,  56  FR  344), 
§  23.473(c)(1)  incorrectly  continued  to 
reference  "§  23.67(a)  or  (b)(1)."  The 
reference  in  §  23.47a(c)(l)  should  have 
been  changed  to  "§  23.67(b)(1)." 

The  FAA  also  intends  that  turbine     ^■ 
powered  airplanes  be  included  in 
§  23.473(c)(1)  because  these  airplanes 
are  required  to  be  "climb  positive"  with 
one  engine  inoperative.  Therefore, 
§  23.473(cHl)  must  also  reference 
"§  23.67(c)." 

Originally,  the  FAA  intended  to 
harmonize  §  23.473(c)(1)  by  citing  only 
§  23.67.  However,  after  considering  the 
two  issues  noted  above,  the  FAA  has 
determined  that  the  intent  described  is 
lost  unless  §  23.473(c)(1)  specifically 
includes  "§  23.67(b)(1)  or  (c)." 

Paragraph  (f),  which  addresses  energy 
absorption  tests,  would  be  revised  to 
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In  addition,  the  permissible 
oversvving  angle  that  may  be  assumed 
under  §  23.441(a)(2)  would  be  changed 
from  1.3  to  1.5  times  the  static  sideslip 
angle  of  paragraph  (a)(3).  The  JAA 
suggested  that  the  1.5  figure  more 
closely  represents  reality.  The  FAA 
agrees  and  the  rule  is  changed  to 
harmonize  with  the  JAR.  Finally,  for 
clarification,  the  word  "resulting"  is 
changed  to  "overswing"  in  the  first 
sentence  of  paragraph  (a)(2). 

Section  23.443    Gust  Loads 

Section  23.443(c)  would  be  revised  by 
changing  the  format  of  the  formula, 
revising  the  definition  of  weight,  "W," 
and  correcting  the  subscripts  of  the 
distance  to  the  lift  center,  "lvi."  The 
current  definition  reads  "W  =  airplane 
weight  (lbs.)."  The  proposed  definition 
reads  "W  =  the  applicable  weight  of  the 
airplane  in  the  particular  load  case 
(lbs.)."  The  proposed  changes  are  for 
clarity  and  harmonization  with  JAR  23. 


Section  23.455    Ailerons 

The  heading  the  precedes  §  23.455 
would  be  amended  by  deleting  the  term 
"Wing  Flaps"  so  that  the  heading  reads 
"AILERONS  AND  SPECIAL  DEVICES." 
This  change  reflects  the  proposed 
deletion  of  the  wing  flap  requirements 
from  §  23.457  and  their  placement  in 
§-23.345. 

Section  23.457     Wing  Flaps 

The  FAA  proposes  to  delete  this 
section.  As  discussed  under  §  23.345. 
•  above,  the  wing  flap  requirements  have 
been  revised  and  consolidated  in 
proposed  §  23.345  to  group  these 
requirements  together. 

Section  23.473    Ground  Load 
Conditions  and  Assumptions 

The  reference  in  §  23.473(c)(1)  would 
be  revised.  In  amendment  No.  23-42 
(January  3, 1991,  56  FR  344). 
§  23.473(cMl)  incorrectly  continued  to 
.  reference  "§  23.67(a)  or  (b)(1)."  The 
reference  in  §  23.47a(c)(l)  should  have 
been  changed  to  "§  23.67(b)(1)." 

The  FAA  also  intends  that  turbine 
powered  airplanes  be  included  in 
§  23.473(c)(1)  because  these  airplanes 
are  required  to  be  "climb  positive"  with 
one  engine  inoperative.  Therefore, 
§  23.473(cHl)  must  also  reference 
"§  23.67(c)." 

Originally,  the  FAA  intended  to 
harmonize  §  23.473(c)(1)  by  citing  only 
§  23.67.  However,  after  considering  the 
two  issues  noted  above,  the  FAA  has 
determined  that  the  intent  described  is 
lost  unless  §  23.473(c)(1)  specifically 
includes  "§  23.67(b)(1)  or  (c)." 

Paragraph  (f),  which  addresses  energy 
absorption  tests,  would  be  revised  to 


parallel  the  language  of  JAR  23.473(f) 
with  no  substantive  change  from  ciurent 
paragraph  (0- 

Section  23.497    Supplementary 
Conditions  for  Tail  Wheels 

Proposed  new  §  23.497(c)  would 
establish  design  standards  for  the  aft- 
mounted  propellers  of  §  23.925(b).  The 
FAA  has  determined  that  certain 
portions  of  the  design  standards  for  aft- , 
mounted  propellers  more  properly 
belong  in  subpart  C  on  structure.  The 
remainder  of  the  stemdards  would 
remain  in  subpart  E. 

Section  23.499    Supplementary 
Conditions  for  Nose  Wheels 


Proposed  new  §§  23.499  (d)  and  (e) 
would  estabhsh  nose  wheel  conditions 
for  airplanes  with  a  steerable  nose 
wheel  controlled  by  hydraulic  or  other 
power  and  for  airplanes  with  a  steerable 
wheel  that  has  a  direct  mechanical 
connection  to  the  rudder  pedals.  Initial 
versions  of  these  two  paragraphs  were 
introduced  at  the  Second  Structures 
Specialist  Meeting,  revised,  and  ratified 
by  the  JAR  23  Study  Group  in  April 
1991.  The  new  paragraphs  codify 
current  certification  practice  and 
distinguish  the  two  types  of  control 
systems  to  harmonize  with  JAR  23. 

Section  23.521     Water  Load  Conditions 
This  proposal  would  amend  §  23.521 
by  deleting  paragraph  (c),  which  was 
added  by  Amendment  No.  23-45.  The 
JAA  pointed  out  that  paragraph  (c) 
contains  requirements  already  covered 
in  paragraph  (a).  The  FAA  agrees,  and 
proposes  to  delete  paragraph  (c). 

Section  23.561     General 

This  proposal  would  amend  §§  23.561 
(b),  (d).  and  (e)  by  revising  the  existing 
requirements  to  harmonize  with  JAR  23. 
Revised  paragraph  (b).  concerning 
occupant  protection,  proposes  language 
similar  to  part  25/JAR  25.  Paragraph  (d), 
concerning  turnovers,  would  be  revised 
to  simplify  and  clarify  the  requirements 
without  making  substantive  changes. 
Proposed  new  paragraph  (e),  concerning 
supposing  structure,  would  be  revised 
to  add  references  to  §  23.561(b)(3)  and 
§  23.787(c)  to  ensure  that  items  of  mass 
are  retained  to  higher  accelerations  than 
the  occupant  for  occupant  protection. 

Section  23.571    Metallic  Pressurized 
Cabin  Structures 

Section  23.571  would  be  revised  by 
changing  the  heading  from  "Pressiuized 
cabin"  to  "Metallic  pressurized  cabin 
structure"  because  nonmetallic 
structure  is  addressed  in  §  23.573(a). 
The  introductory  text  would  be  revised 
to  limit  the  applicability  to  normal, 


utility,  and  acrobatic  category  only 
because  commuter  category  airplanes 
are  addressed  separately.  Paragraph  (a) 
would  be  revised  to  require  the  fatigue 
strength  investigation  to  show  that  the 
structure  can  withstand  repeated  loads 
of  variable  magnitude  expected  in 
service.  Currently,  fatigue  strength  may 
be  shov\Ti  by  tests  or  analysis  or  both. 
Under  the  profjosed  revision,  structural 
strength  must  be  shov»rn  by  tests  or  by 
analysis  supported  by  test  evidence. 

Section  23.572    Metallic  Wing, 
Empennage,  and  Associated  Structures 

This  proposal  would  revise  the 
heading  to  add  the  word  "metallic"  and 
revise  §  23.572(a)  to  limit  the 
applicability  to  normal,  utility,  and 
acrobatic  category  airplanes  and  to  make 
minor  editorial  changes.  Paragraph 
(a)(1)  is  revised  to  harmonize  with  JAR 
23  by  requiring  tests  or  analysis 
supported  by  test  evidence,  as  discussed 
under  §23.571  of  this  preamble. 

Section  23.573    Damage  Tolerance  and 
Fatigue  Evaluation  of  Structure 

This  proposal  would  amend 
§  23.573(a)(5)  to  clarify  the  regulation     . 
because,  as  written,  it  could  te  easily 
misread.  The  rewritten  requirement  uses 
the  word  "any"  rather  than  "each"  to 
indicate  that  another  limiting  factor 
exists.  It  also  changes  the  order  of  the 
clauses  to  prevent  the  regulation  from 
addressing-"failure  of  the  Umit  load 
capacity."  The  rewritten  text  makes  it 
clear  that  "Each  bonded  joint  is  required 
to  be  substantiated  by  tests"  is  not  the 
desired  result. 

The  FAA  is  not  proposing  a  revision 
to  paragraph  (b)  even  though  it  is  not 
identical  in  format  to  JAR  23.573(b). 
While  current  FAR  §  23.573(b)  of  title  14 
contains  two  subparagraphs  and  JAR 
23.573(b)  (JAR  23-Post  Consultation) 
contains  six  subparagraphs,  the  two  arc 
technically  identical. 

This  proposal  would  delete 
§  23.573(c).  Inspections  and  other 
procedures  would  be  moved  to  §  23.575 
and  be  made  applicable  to  four  sections 
pertaining  to  fatigue  evaluation,  namely, 
§§  23.571,  23.572.  23.573  and  23.574. 

Technically,  these  actions  harmonize 
with  the  efforts  taken  by  the  JAA  in 
similar  paragraphs  of  JAR  23.  JAR  23 
contains  identical  inspection 
requirements  in  JAR  23.571(b),  JAR 
23.572(c)  and  JAR  23.573(c).  The  FAA 
format  is  different  from  the  JAR  23 
presentation.  JAR  23  uses  three 
paragraphs;  proposed  §23.575  uses  one 
section  to  accomplish  the  identical  end 
result. 
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Section  23.574    Met^lic  Damage 
Tolerance  and  Fatigdp  Evaluation  of 
Q>mmuter  Category . 

This  proposal  woul 
§  23.574  that  would 
damage  tolerance  an( 
requirement  for  comi 
airplanes.  The  United  Kingdom  Qvil 
Aviation  Authority  pioposed  to  revise 
JAR  23.571  and  23.572  to  require 
commuter  category  ai  rplanes  to  meet  the 
fail-safe  provisions  oi  those  sections, 
and,  thus,  remove  th«  safe-life 
provisions.  The  FA^A  representative 
agree  with  the  intent  jf  the  proposal  but 
could  not  agree  with  •  my  specific 
recommendation  bea  luse  the  FA  A  was 
in  the  process  of  dete  mining 
requirements  for  com  muter  category 
airplanes  in  the  aging  aircraft  program. 
The  majority  of  the  si  ibgroup  decided 
they  would  not  recon  imend  the  United 
Kingdom  Qvil  Aviati  an  Authority 
proposal. 

In  the  evaluation  o:  aging  aircraft,  the 
FAA  determined  that  new  commuter 
category  airplanes  must  meet  damage 
tolerance  requiremen  ;s.  The  FAA  then 
evaluated  the  damage  tolerance 
procedures  added  by  Amendment  No. 
23-44,  and  the  FAA  i  s  novy  proposing 
to  add  new  §  23.574  oiat  would  require 
commuter  category  ai  rplanes  to  comply 
with  the  damage  toi.e:  <3nce  and  fatigue 
evaluation  of  §  23.57; ;.  Accordingly,  as 
discussed  previously  §§23.571  and 
23.572  would  be  revi  iedto  clarify  that 
these  sections  would  apply  only  to 
normal,  utility,  and  a  uobatic  category 
airplanes.  Newly  typi  s  certificated 
commuter  category  a  rplanes  would 
have  to  meet  propose  d  §  23.574  instead 
of  §§23.571  and  23.5  72. 

JAR  23  Structiwes  I  ipecialists  and  the 
JAR  23  Sludy  Group 
requirements  and  coisider  the  impact 
upon  the  JAR  23  effo;  t;  they  decided  to 


place  JAR  23.574  on 


he  NPA  list.  By 


these  actions,  the  JA.'  k  and  the  FAA  will 
propose  the  same  dai  lage  tolerance 


provisions  for  newly 
commuter  category  a 


certiilcated 
rplanes. 


Section  23.575 
Procedures 

This  proposal  wou 
§  23.575  that  would 
manufactiu^rs  are  re<  uired 
recommendations  foi 
frequencies,  iocati 
when  the  design  is  a 
FAA  Whether  these 
procedures  are  requi^d 
unclear  for  the  past 
proposal  clarifies  tha  t 
damage-tolerant  airp 
be  involved.  Also, " 
.vi>e5al))c  airplanes 


joni 


Insf  eciions  end  Other 


d  add  a  new 
(jlari^  that  airplane 
to  provide 
inspection 
and  methods 
(proved  by  the 
jispectjons  and 
has  been 
years.  This 
Both  safe-life  and 
ane  designs  would 
composite  and 
Id  be  included. 
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Section  23.573(c)  would  be  moved  to 
§  23.575  and  revised.  The  revision 
consists  of  naming  those  requirements 
that  are  included,  namely  §§  23.571, 
23.572,  23.573  and  23.574.  These  four 
sections  address  pressurized  cabin, 
wing,  empeimage  (tail),  and  associated 
structujres  for  metallic  airplanes.  They 
also  provide  standards  for  damage 
tolerance  and  fatigue  evaluations  of  both 
composite  and  metallic  airplane 
structures.  Proposed  §  23.575  would 
harmonize  these  rules  with  JAR  23 
technically,  but  a  simple  format. 

Section  23.607    Fasteners 

This  proposal  would  amend  §  23.607 
by  changing  the  section  heading,  by 
redesignating  the  existing  requirement 
as  paragraph  (c),  and  by  adding  new 
paragraphs  (a)  and  (b)  to  require  the 
following:  if  the  loss  of  a  non- 
selflocking  fastener  would  preclude 
continued  safe  flight  and  landing,  a 
locking  deyice  must  be  incorporated, 
and  the  fastener  must  not  be  adversely 
affected  by  environmental  conditions 
such  as  temperature  or  vibration.  These 
requirements  would  be  added  for 
harmonization. 

Section  23.61 1    Accessibility  Provisions 

Structural  specialists  from  both  the 
JAA  and  FAA  agreed  that  §  23.611, 
Accessibility,  is  unclear  in  its  intent  and 
examples  would  be  an  aid  to 
understanding. 

The  proposed  revision  would  clarify 
the  requirement.  In  the  InsLmctions  for 
Continued  Airworthiness  required 
under  §  23.1529,  recommended  or 
required  inspection  items  to  which 
access  must  be  provided  are  identified. 
Following  are  examples  of  such  items: 
(1)  Principle  structural  elements  and 
control  system  components  that  require 
inspection;  (2)  replaceable  parts,  and  (3) 
parts  that  require  adjustment  or 
lubrication.  Section  23.611  requires 
that,  for  any  part  requiring  servicing, 
there  must  be  a  means  of  access 
incorporated  into  the  aircraft  design  to 
allow  this  servicing  to  be  accomplished. 
Whether  the  access  provided  is 
appropriate  will  depend  on  the  nature 
of  the  item,  and  the  frequency  and 
complexity  of  the  required  inspection  or 
maintenance  actions. 

Section  23.629    Flutter 

Section  23.629  would  be  revised  to 
require  either  flight  flutter  tests  and 
rational  analysis  or  flight  flutter  tests 
and  compliance  with.the  FAA's 
"Simplified  Flutter  Prevention  Criteria." 
Section  23.629  currently  requires  flutter 
substantiation  by  only  one  of  three 
methods:  a  rational  analysis,  flight 
flutter  test,  or  compliance  with  the 


"Simplified  Flutter  Prevention  Criteria." 
The  JAA  argues  that  imless  the  rational 
analysis  or  simplified  analysis  is 
verified  by  some  flight  flutter  tests,  the 
validity  of  such  an  analysis  is  unknown. 
The  JAA  also  points  out  that  the  extent 
of  flight  flutter  testing  depends  upon  the 
analysis  prepared  and  the  experience 
with  similar  designs.  The  FAA 
structures  specialist  agreed  with  these 
arguments  and  with  harmonizing  this 
section,  even  though  it  would  represent 
an  increased  requirement  for 
substantiation.  These  changes  would  be 
enacted  by  proposed  revisions  to 
§23.629  (a),  (b),  and  (c),  noting  that  the 
designations  of  paragraphs  (b)  and  (c) 
would  be  switched.  Paragraph  (d)(3)(i) 
would  be  revised  to  change  the  phrase 
"T-tail  or  boom  tail"  to  "T-tail  or  other 
unconventional  tail  configurations"  to 
be  more  inclusive  and  to  represent  the 
standard  used  in  current  certification. 
Also,  Amendment  No.  23-45  added 
§  23.629  (g)  and  (h),  which  contain  the 
phrase  "by  analysis  or  test"  and  is 
consistent  with  the  original  part  23 
requirement  in  §  23.629(a);  that  is,  the 
applicant  is  able  to  choose  the  method 
of  substantiation.  JAR  23.629  (g)  and  (h) 
propose  that  substantiation  be  done 
only  "by  analysis."  The  JAA  argues  that 
the  analysis  required  by  the  rule  must 
be  based  upon  a  previously  verified 
flutter  analysis  model.  The  JAA  notes 
that  this  requirement  exists  in 
§  23.629(a),  which  generally  states  that 
full  scale  flight  flutter  tests  must  be 
conducted  when  the  adequacy  of  flutter 
analysis  and  wind  tunnel  tests  have  not 
been  established  by  previous  experience 
with  airplanes  having  similar  design 
features,  and  when  modifications  to  the 
type  design  have  a  significant  effect 
upon  the  critical  flutter  modes.  The 
FAA  proposes  to  harmonize  with  JAR 
23  by  amending  §  23.629  (g)  and  (h)  to 
remove  the  "or  test"  phrase.  For  an 
airplane  that  has  undergone 
modification  that  could  affect  its  flutter 
characteristics,  proposed  paragraph  (i) 
would  allow  fi^dom  from  flutter  to  be 
shown  by  tests  (imder  paragraph  (a))  oi 
by  analysis  alone  if  that  analysis  is 
based  on  previously  approved  data 

Section  23.657    Hinges 

This  proposal  would  amend  §  23.657 
by  deleting  paragraph  (c),  which  covers 
loads  p,Trallel  to  the  hinge  line.  As 
discussed  above,  this  requirement 
would  be  moved  to  keep  the  load  factors 
in  consecutive  regulatory  sections. 

Section  23.673    Primary  Flight  Contra} s 

A  proposed  revision  to  §  23.673 
would  delete  the  requirements  for  two- 
control  airplanes  consistent  with  actions 
being  taken  in  the  Flight  Harmoniza*.;-^ 


NPRM  §§  23.177  and  23.201.  The  two- 
control  airplane  regulations  were 
introduced  in  1945  but  no  two-control 
airplanes  have  been  certificated  for 
several  decades  and  no  need  is  foreseen 
for  these  regulations.  If  an  applicant 
proposes  a  two-control  airplane,  the 
FAA  would  issue  special  conditions. 
Accordingly,  §  23.673(b)  and  the 
paragraph  (a)  indicator,  since  it  is  no 
longer  needed,  are  deleted. 

Additional  harmonization  with  JAR 
23  is  accomplished  by  this  action. 

Section  23. 725    Limit  Drop  Tests 

This  profjosal  would  amend  §  23.725  ' 
by  adding  brackets  to  clarify  the 
effective  weight  equation  in  paragraph 
(b). 

Section  23.755    Hulls 

This  proposal  would  amend  §  23.755 
by  deleting  paragraph  fb).  which 
provides  that  keels  of  hull  seaplanes  or 
amphibians  of  less  than  1300  pounds 
need  not  be  compartmented  and  which 
is  redundant  with  paragraph  (a).  The 
proposal  would  also  redesignate 
paragraph  (c)  as  new  paragraph  (b)  and 
edit  it  for  clarification. 

Section  23. 865    Fire  Protection  of  Flight 
Controls,  Engine  Mounts,  and  Other 
Flight  Structures 

This  section  on  fireproof  material  and 
shielding  would  be  revised  by  changing 
the  words  "engine  compartment"  to 
"designated  fire  zones"  to  be  consistent 
with  recent  revisions  to  §§  23.1203  and 
23.1181.  The  revision  would  include  the 
phrase  "adjacent  areas  that  would  be 
subjected  to  the  effects  of  fire  in  the 
designated  fire  zones."  Adding  this 
phrase  clarifies  FAA  practice  that  areas 
in  and  around  a  designated  fire  zone 
must  also  be  protected,  and  harmonizes 
the  rule  with  JAR  23. 

Section  23.925    Propeller  Clearance 

This  proposal  would  amend 
§  23.925(b),  Aft  mounted  propellers,  by 
removing  the  requirements  on  tail 
wheels,  bumpers,  and  energy  absorption 
devices  and  moving  them  to  §  23.497, 
Supplementary  conditions  for  tail 
wheels,  as  discussed  above.  The 
inspection/ replacement  criteria  for  tail 
wheel,  bumper,  and  energy  absorption 
device  would  be  deleted  because  the 
inspection/replacement  is  required  in 
§  23.1529  and  does  not  need  to  be 
repeated  here. 

Af^endix  A 

Three  areas  of  Appendix  A  would  be 
revised:  (1)  A23.1  General;  (2)  A23.il 
Control  siuface  loads,  paragraph  (c). 
Surface  loading  condititms;  and  (3) 
Table  2— Average  limit  control  siufece 
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NPRM  §§  23.177  and  23.201.  The  two- 
control  airplane  regulations  were 
introduced  in  1945  but  no  two-control 
airplanes  have  been  certificated  for 
several  decades  and  no  need  is  foreseen 
for  these  regulations.  If  an  applicant 
proposes  a  two-control  airplane,  the 
FAA  would  issue  special  conditions. 
Accordingly,  §  23.673(b)  and  the 
paragraph  (a)  indicator,  since  it  is  no 
longer  needed,  are  deleted. 

Additional  harmonization  with  JAR 
23  is  accomplished  by  this  action. 

Section  23. 725    Limit  Drop  Tests 

This  profjosal  would  amend  §  23.725 
by  adding  brackets  to  clarify  the 
effective  weight  equation  in  paragraph 
(b). 

Section  23.755    Hulls 

This  proposal  would  amend  §  23.755 
by  deleting  paragraph  (b).  which 
provides  that  keels  of  hull  seaplanes  or 
amphibians  of  less  than  1300  pounds 
need  not  be  compartmented  and  which 
is  redundant  with  paragraph  (a).  The 
proposal  would  also  redesignate 
paragraph  (c)  as  new  paragraph  (b)  and 
edit  it  for  clarification. 

Section  23.865    Fire  Protection  of  Flight 
Controls,  Engine  Mounts,  and  Other 
Flight  Structures 

This  section  on  fireproof  material  and 
shielding  would  be  revised  by  changing 
the  words  "engine  compartment"  to 
"designated  fire  zones"  to  be  consistent 
with  recent  revisions  to  §§  23.1203  and 
23.1181.  The  revision  would  include  the 
phrase  "adjacent  areas  that  would  be 
subjected  to  the  effects  of  fire  in  the 
designated  fire  zones."  Adding  this 
phrase  clarifies  FAA  practice  tfiat  areas 
in  and  around  a  designated  fire  zone 
must  also  be  protected,  and  harmonizes 
the  rule  with  JAR  23. 

Section  23.925    Propeller  Clearance 

This  proposal  would  amend 
§  23.925(b).  Aft  mounted  propellers,  by 
removing  the  requirements  on  tail 
wheels,  bumpers,  and  energy  absorption 
devices  and  moving  them  to  §  23.497, 
Supplementary  conditions  for  tail 
wheels,  as  discussed  above.  The 
inspection/ replacement  criteria  for  tail 
wheel,  bumper,  and  energy  absorption 
device  would  be  deleted  because  the 
inspection/replacement  is  required  in 
§  23.1529  and  does  not  need  to  be 
repeated  here. 

Appendix  A 

Three  areas  of  Appendix  A  would  be 
revised:  (1)  A23.1  General;  (2)  A23.il 
(Control  surface  loads,  paragraph  (c), 
Surface  loading  ccmditiMis;  and  (3) 
Table  2— Average  limit  control  surfece 


loading.  A  new  figure  would  be  added 
to  Appendix  A:  Figure  A7,  Chordwise 
load  distribution  for  stabilizer  and 
elevator,  or  fin  and  rudder.  These 
proposed  revisions  are  based  upon 
limitations  in  JAR  23.  Appendix  A. 
They  are  needed  to  specify  the 
configurations  for  which  ihe  wing  and 
tail  surface  loads,  required  in  A23.7.  are 
valid. 

The  title  of  Appendix  A  is  revised  by 
removing  the  words  "for  conventional, 
single-engine  airplanes  of  6.000  pounds 
or  less  maximum  weight,"  because  the 
weight  limitation  is  unnecessary  in  the 
title  and  appears  in  paragraph  A23.1(a). 

In  A23.1,  existing  paragraph  (a)  would 
bo  revised  extensively,  and  existing 
paragraph  (b)  would  be  deleted  and 
replaced  by  new  paragraph  (b).  The 
word  "conventional"  would  be  removed 
and  replaced  by  ten  subparagraphs  that 
more  accurately  describe  what  is  meant 
by  that  term.  The  term  "single  engine" 
is  changed  to  "single  engine,  excluding 
turbines"  to  clarify  the  applicability  of 
the  Appendix.  This  change  would 
permit  the  use  of  a  rotary  engine.  Note 
that  this  was  accomplished  in  JAR-VLA 
and  AC  23-11  by  using  the  term  "single 
engine  (spark-  or  compression- 
ignition)."  The  format  differs  from  that 
originally  proposed  and  agreed  to  by 
JAA/FAA  structures  speciaUsts. 
However,  the  technical  content  remains 
the  same.  The  JAA  believes  that  these 
criteria  represent  those  envisioned 
when  Appendix  A  was  first  introduced. 

Clarifying  changes  would  be  made  to 
A23.il.  paragraph  (c)(1).  Then,  six 
paragraphs  and  a  diagram,  with  defined 
terms,  would  be  added  to  specify  and 
clarify  the  conditions  that  apply. 
Paragraph  (d)  would  be  revised  to 
correct  a  section  reference. 

The  Chordwise  Distribution  for  the 
Horizontal  Tail  I  portion  of  Table  2 
would  be  deleted  and  replaced  by  the 
reference  "See  Figure  A7"  so  that  a 
more  appropriate  design  load  may  be 
applied.  The  Vertical  Tail  II  portion  of 
Table  2  would  be  corrected  by  removing 
the  (a)  and  (b)  references,  and  duplicate 
statements,  so  that  "Right  and  Left," 
"Figure  A5  Curve  (1),"  and  "Same  as 
above"  remain  in  the  columns. 

A  new  Figure  A7  would  be  added  to 
define  both  the  chordwise  load 
distribution  and  its  corresponding 
parameters. 

Regulatory  Evaluation  Sununary 

Preliminary  Regulatory  Evaluation, 
Initial  Regulatory  Flexibility 
Determination,  and  Trade  Impact 
Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 


economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
Agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reascMied 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effects  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
would  generate  benefits  that  justify  its 
costs  and  is  not  a  "significant  regulatory 
action"  as  defined  in  the  Executive 
Order;  (2^  is  not  significant  as  defined 
in  EOT's  Policies  and  Procedures;  (3) 
would  not  have  a  significant  impact  on 
a  substantial  number  of  smallentities; 
and  (4)  would  not  constitute  a  barrier  to 
international  trade.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Regulatory  Evaluation  Summary 

Of  the  part  23  sections  that  would  be 
amended  or  added,  the  FAA  has 
identified  only  6  that  would  result  in 
additional  comphance  costs,  totalling 
between  $12,000  and  $20,000  per 
certification.  When  amortized  over  a 
production  run,  these  costs  would  have 
a  negligible  impact  on  the  cost  per 
airplane.  The  FAA  solicits  comments 
concerning  the  incremental 
certification/development  costs 
attributable  to  the  proposed  rule. 

TTie  primary  benefit  of  the  proposed 
rule  would  be  the  cost  efficiencies  of 
harmonization  with  the  JAR  for  those 
manufacturers  who  choose  to  market 
airplanes  in  JAA  countries  as  well  as  to 
manufacturers  in  JAA  countries  who 
choose  to  market  airplanes  in  the  United 
States.  Other  benefits  of  the  proposed 
rule  would  be  decreased  reliance  on 
special  conditions,  simp  lification  of  the 
certification  process  through 
clarification  of  existing  requirements, 
and  increased  flexibility  through 
optional  designs. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibihty 
Analysis  if  a  proposed  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
Based  on  FAA  Order  2100.14A, 
Regulatory  Flexibihty  Criteria  and 
Guidance,  the  FAA  has  determined  that 
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the  proposed  amendnK  ints  would  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  c^  small  entities. 

Internationa]  Trade  7m  poet  Assessment 

The  proposed  rule  w  ould  not 
constitute  a  barrier  to  i  Dtemational 
trade,  including  the  ex  sort  of  American 
goods  and  services  to  foreign  countries 
and  the  import  of  fbrej^n  goods  and 
services  into  the  United  States.  Instead, 
the  proposed  airframe  certification 
procedures  would  be  hfarmonized  with 
those  of  the  JAA  and  vJould  lessen 
restraints  on  trade. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibil^ies  among  the 
various  levels  of  gover^iment.  Therefore, 


Conclusion 


to 


a  rpla 


The  FAA  proposes 
airframe  airworthiness 
normal,  utility,  acrobat  i 
category  airplanes  to 
with  the  standards  thai 
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For  the  reasons  di 
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airplanes,  where  W  = 
takeoff  weight,  except 
more  than  3.8; 


5.  Section  23.341  is 
redesignating  existing 
and  (b)  as  paragraphs 
respectively;  by  adding 


Order  12612,  it 
proposal  would 
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under 
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e  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  proposal  is  not  considered 
signi^cant  imder  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034, 
February  26, 1979).  An  initial  regulatory 
evaluation  of  the  proposal  has  been 
placed  in  the  docket.  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  FOB  FURTMEH 
INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  23  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  23)  as  follows: 

PART  23— AIRWORTHINESS 
STANDARDS:  NORMAL,  UTILITY, 
ACROBATIC.  AND  COMMUTER 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1344,  l3S4(a), 
1355, 1421. 1423, 1425, 1428, 1429, 1430;  49 
U.S.C  106(g). 

2.  Section  23.301  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§23.301    Loa<is. 

•         •         «         «         * 

(d)  Simplified  structural  design 
criteria  may  be  used  if  they  result  in 
design  loads  not  less  than  those 
prescribed  in  §§  23.331  through  23.521. 
For  airplane  configurations  described  in 
appendix  A,  section  A23.1,  the  design 
criteria  of  appendix  A  of  this  part  are  an 
approved  equivalent  of  §§  23.321 
through  23.459.  If  appendix  A  of  this 
part  is  used,  the  entire  appendix  must 
be  substituted  for  the  corresponding 
sections  of  this  part. 

3.  Section  23.335  is  amended  by 
revising  paragraphs  (a)(1)  introductory 


text,  (a)(l)(i),  and  (a)(l)(ii);  by  removing 
the  period  and  adding  ";  and  either"  to 
the  end  of  paragraph  (b)(4)(i);  by 
revising  paragraph  (b)(4)(ii);  by  adding  a 
new  paragraph  (b)(4)(iii);  and  by 
revising  the  introductory  text  of 
paragraph  (d)(1)  to  r^d  as  follows: 

§23.335    Design  airspeeds. 

•  *        *        *        « 

(a)  •  •  •         < 

(1)  Where  W/S  =  wing  loading  at  the 
design  maximum  takeoff  weight,  Vc  (in 
knots)  may  not  be  less  than — 

(i)  33  V  (W/S)  (for  normal,  utility,  and 
commuter  category  airplanes); 

(ii)  36  V  (W/S)  (for  acrobatic  category 
airplanes). 

•  •    '    •       , «        • 

(b)  •  .•  * 

(4)  .    •   . 

(ti)  Mach  0.05  for  normal,  utihty,  and 
acrobatic  category  airplanes  (at  altitudes 
where  Md  is  established);  or 

(iii)  Mach  0.07  for  commuter  category 
airplanes  (at  altitudes  whore  Md  is 
established)  unless  a  rational  analysis, 
including  the  effects  of  automatic 
systems,  is  used  to  determine  a  lower 
margin.  If  a  rational  analysis  is  used,  the 
minimum  speed  margin  must  be  enough 
to  provide  for  atmospheric  variations 
(such  as  horizontal  gusts,  and  the 
penetration  of  jet  streams  or  cold  fronts), 
instrument  errors,  airframe  production 
variations,  and  must  not  be  less  than 
Mach  0.05. 


(d)*  •  • 

(1)  Vb  may  not  be  less  than  the  speed 
determined  by  the  intersection  of  the 
line  representing  the  maximum  positive 
Tift,  Cn  max.  and  the  line  representing 
the  rough  air  gust  velocity  on  the  gust 
V-n  diagram,  or  Vsj  Vng,  whichever  is 
less,  where: 
•        •        •        •        • 

4.  Section  23.337  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  23.337    Limit  maneuvering  load  factors, 
(a)'   '  * 


24,000     , 

(I )  2.1  + for  normal  and  commuter  category 


t  esign  maximum 
1  hat  n  need  not  be 


i  mended  by 
>aragraphs  (a) 

and  (c), 
a  new  paragraph 


W  + 10,000 


(a);  by  revising  the  redesignated 
paragraph  (b);  and  by  revising  the 
introductory  text,  the  formula,  and  the 
definition  of  "W/S"  in  the  redesignated 
paragraph  (c)  to  read  as  follows: 


()) 


§23.341    Gust  loads  factors. 

(a)  Each  airplane  must  be  designed  to 
withstand  loads  on  each  lifting  surface 
resulting  from  gusts  specified  in 

§  23.333(c). 

(b)  The  gust  load  for  a  canard  or 
tandeni  wing  configuration  must  be 
computed  using  a  rdtional  analysis,  or 


may  be  computed  in  accordance  with 
paragraph  (c)  of  this  section,  provided 
that  the  resulting  net  loads  are  shown  to 
be  conservative  with  respect  to  the  gust 
criteria  of  §  23.333(c). 

(c)  In  the  absence  of  a  more  rational 
analysis,  the  gust  load  factors  must  be 
computed  as  follows: 

,     KgU,,Va      - 
q  =  l  +  — i — ^ 

498  (W/S) 

***** 

W/S=Wing  loading  (p.s.f.)  due  to 

applicable  weight  of  the  airplane  in 
the  particular  load  case. 

***** 

6.  A  new  §  23.343  is  added  to  read  as 
follows: 

§  23.343    Design  fuel  loads. 

(a)  The  disposable  load  combinations 
must  include  each  fuel  load  in  the  range 
from  zero  fuel  to  the  selected  maximum 
fuel  load. 

(b)  If  fuel  is  carried  in  the  wings,  the 
maximum  allowable  weight  of  the 
airplane  without  any  fuel  in  the  wing 
tank(s)  must  be  established  as 
"maximum  zero  wing  fuel  weight,"  if  it 
is  less  than  the  maximum  weight. 

(c)  For  conmiuter  category  airplanes, 
a  structural  reserve  fuel  condition,  not 
exceeding  fuel  necessary  for  45  minutes 
of  operation  at  maximum  continuous 
power,  may  be  selected.  If  a  structural 
reserve  fuel  condition  fs  selected,  it 
must  be  used  as  the  minimum  fuel 
weight  condition  for  shovdng 
compliance  with  the  flight  load 
requirements  prescribed  in  this  part 
and — 

(1)  The  structure  must  be  designed  to 
withstand  a  condition  of  zero  fuel  in  the 
wing  at  limit  loads  corresponding  to: 

(i)  Ninety  percent  of  the  maneuvering 
load  factors  defined  in  §  23.337,  and 

(ii)  Gust  velocities  equal  to  85  percent 
of  the  values  prescribed  in  §  23.333(c). 

(2)  The  fatigue  evaluation  of  the 
structure  must  account  for  any  increase 
in  operating  stresses  resulting  from  the 
design  condition  of  paragraph  (c)(1)  of 
this  section. 

(3)  The  flutter,  deformation,  and 
vibration  requirements  must  also  be  met 
with  zero  fuel  in  the  wings. 

7.  Section  23.345  is  revised  to  read  as 
follows: 

§23.345    High  fm  devices. 

(a)  If  flaps  or  similar  high  lift  devices 
are  to  be  used  for  takeoff,  approach  or 
landing,  the  airplane,  with  the  flaps 
fully  extended  at  Vf,  is  assumed  to  be 
subjected  to  symmetrical  maneuvers 
and  gusts  within  the  range  determined 
by —  ' 
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may  be  computed  in  acGordance  with 
paragraph  (c)  of  this  section,  provided 
that  the  resulting  net  loads  are  shown  to 
be  conservative  with  respect  to  the  gust 
criteria  of  §  23.333(c). 

(c)  In  the  absence  of  a  more  rational 
analysis,  the  gust  load  factors  must  be 
computed  as  follows: 


■  K,  U.,Va 
498  (W/S) 


W/S=Wing  loading  (p.s.f.)  due  to 

applicable  weight  of  the  airplane  in 
the  particular  load  case. 

*        *        •        »        * 

6.  A  new  §  23.343  is  added  to  read  as 
follows: 

§  23.343    Design  fuel  loads. 

(a)  The  disposable  load  combinations 
must  include  each  fuel  load  in  the  range 
from  zero  fuel  to  the  selected  maximum 
fuel  load. 

(b)  If  fuel  is  carried  in  the  wings,  the 
maximum  allowable  weight  of  the 
airplane  without  any  fuel  in  the  wing 
tank(s)  must  be  established  as 
"maximum  zero  wing  fuel  weight,"  if  it 
is  less  than  the  maximum  weight. 

(c)  For  commuter  category  airplanes, 
a  structural  reserve  fuel  condition,  not 
exceeding  fuel  necessary  for  45  minutes 
of  operation  at  maximum  continuous 
power,  may  be  selected.  If  a  structural 
reserve  fuel  condition  fs  selected,  it 
must  be  used  as  the  minimum  fuel 
weight  condition  for  showing 
compliance  with  the  flight  load 

requirements  prescribed  in  this  part 
and — 

(1)  The  structure  must  be  designed  to 
withstand  a  condition  of  zero  fuel  in  the 
wing  at  limit  loads  corresponding  to: 

(i)  Ninety  percent  of  the  maneuvering 
load  factors  defined  in  §  23.337,  and 

(ii)  Gust  velocities  equal  to  85  percent 
of  the  values  prescribed  in  §  23.333(c). 

(2)  The  fatigue  evaluation  of  the 
structure  must  account  for  any  increase 
in  operating  stresses  resulting  from  the 
design  condition  of  paragraph  (c)(1)  of 
this  section. 

(3)  The  flutter,  deformation,  and 
vibration  requirements  must  also  be  met 
w^th  zero  fuel  in  the  wings. 

7.  Section  23.345  is  revised  to  read  as 
follows: 

§23.345    High  lift  devices. 

(a)  If  flaps  or  similar  high  lift  devices 
are  to  be  used  for  takeoff,  approach  or 
landing,  the  airplane,  with  the  flaps 
fully  extended  at  Vf,  is  assumed  to  be 
subjected  to  symmetrical  maneuvers 
and  gusts  within  the  range  determined 
by—  ^ 


(1)  Maneuvering,  to  a  positive  limit 
load  factor  of  2.0;  and 

(2)  Positive  and  negative  gust  of  25 
feet  per  second  acting  normal  to  the 
flight  path  in  level  flight. 

(b)  Vf  must  be  assumed  to  be  not  less 
than  1.4  Vs  or  I.BVsf,  whichever  is 
greater,  where — 

(1)  Vs  is  the  computed  stalling  speed 
with  flaps  retracted  at  the  design 
weight;  and 

(2)  Vsr  is  the  computed  stalling  speed 
with  flaps  fully  extended  at  the  design 
weight. 

However,  if  an  automatic  flap  load 
limiting  device  is  used,  the  airplane 
may  be  designed  for  the  critical 
combinations  of  airspeed  and  flap 
position  allowed  by  that  device. 

(c)  In  determining  external  loads  on 
the  airplane  as  a  whole,  thrust, 
slipstream,  and  pitching  acceleration 
may  be  assumed  to  be  zero. 

(d)  the  flaps,  their  operating 
mechanism,  and  their  supporting 
structures,  must  be  designed  to 
vdthstand  the  conditions  prescribed  in 
paragraph  (a)  of  this  section.  In 
addition.  v«th  the  flaps  fully  extended 
at  Vf,  the  following  conditions,  taken 
separately,  must  be  accounted  for: 

(1)  A  head-on  gust  having  a  velocity 
of  25  feet  per  second  (HAS),  combined 
with  propeller  slipstream  corresponding 
to  75  percent  of  maximum  continuous 
power;  and 

(2)  The  effects  of  propeller  slipstream 
corresponding  to  maximum  takeoff 
power. 

8.  Section  23.347  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  23.347    Unsymmetrlcal  flight  conditions. 

•  •         »      .  »         * 

(b)  Acrobatic  category  airplanes 
certified  for  flick  maneuvers  (snap-roll) 
must  be  designed  for  additional 
asymmetric  loads  acting  on  the  wing 
and  the  horizontal  tail. 

9.  Section  23.349(a)(2)  is  revised  to 
read  as  follows: 

§23.349    Rolling  conditions. 

•  •         »         »        • 

(a)  »  *  • 

(2)  For  normal,  utiUty,  and  commuter 
categories,  in  Condition  A.  assume  that 
100  percent  of  the  semispan  wing 
airload  acts  on  one  side  of  the  airplane 
and  75  percent  of  this  load  on  the  other 
side. 


10.  Section  23.369(a)  is  revised  to 
read  as  follows: 


§23.369    Rear  lift  truss. 

(a)  If  a  rear  lift  truss  is  used,  it  must 
be  designed  to  withstand  conditions  of 
reversed  airflow  at  a  design  speed  of — 
V  =  8.7V(W/S)  +  8.7  (knots),  where  \V/ 
S  =  wing  loading  at  design 
maximum  takeoff  weight. 
*        *        *        »        • 

11.  Section  23.371  is  revised  to  read 
as  follows: 

§  23.371    Gyroscopic  and  aerodynamic 
loads. 

(a)  Each  engine  mount  and  its 
supporting  structure  must  be  designed 
for  the  gyroscopic,  inertia),  and 
aerodynamic  loads  that  result,  with  the 
engine(s)  and  propeller(s).  if  applicable, 
at  maximum  continuous  r.p.m.,  under 
either: 

(1)  The  conditions  prescribed  in 
§23.351  and  §23.423;  or 

(2)  All  possible  combinations  of  the 
following — 

(i)  A  yaw  velocity  of  2.5  radians  per 
second; 

(ii)  A  pitch  velocity  of  1.0  radian  per 
second; 

(iii)  A  normal  load  factor  of  2.5;  and 

(iv)  Maximum  continuous  thrust. 

(b)  For  airplanes  approved  for 
acrobatic  maneuvers,  each  engine 
mount  and  its  supporting  structures 
must  be  designed  to  withstand  the 
combined  maximum  yaw  velocity,  pitch 
velocity,  and  corresponding  load  factors 
expected  during  such  maneuvers. 

(c)  For  commuter  category  airplanes, 
the  gust  conditions  specified  in  §  23.341 
must  be  added  to  the  conditions 
required  by  paragraph  (a)  of  this  section. 

§23.391    [Amended] 

12.  Section  23.391  is  amended  by 
removing  paragraph  (b)  and  removing 
the  designation  "(a)"  from  the 
remaining  text. 

13.  A  new  §  23.393  is  added  to  read 
,  as  follows: 

§  23.393    Loads  parallel  to  hinge  line. 

(a)  Control  surfaces  and  supporting 
hinge  brackets  must  be  designed  to 
withstand  inertial  loads  acting  parallel 
to  the  hinge  line. 

(b)  In  the  absence  of  more  rational 
data,  the  inertial  loads  may  be  assumed 
to  be  equal  to  KVV.  where — 

(1)  K  =  24  for  vertical  surfaces; 

(2)  K  =  12  for  horizontal  surfaces;  and 

(3)  W  =  weight  of  the  movable 
surfaces. 

14.  Section  23.399  is  revised  to  read 
as  follows: 

§  23.399    Dual  control  system. 

(a)  Each  dual  control  system  must  be 
designed  to  withstand  the  force  of  the 
pilots  operating  in  opposition,  using 
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individual  pilot  fories  not  less  than  the 
greater  of — 

(1)  0.75  times  tho6e  obtained  under 
§  23.395;  or 

(2)  The  minimiiin  forces  specified  in 
§  23.397(b). 

(b)  Each  dual  control  system  must  be 
designed  to  withstand  the  force  of  the 
pilots  applied  togeth«'  in  the  same 
direction,  using  individual  pilot  forces 
not  less  than  0.75  times  those  obtained 
under  §  23.395.        I 

15.  Section  23.415  is  amended  by 
revising  p>aragraphs  (a)(2)  and  (c)  to  read 
as  follows: 

§  23.415    Ground  guat  conditions. 

(a)  •  *  •  I 

(2)  If  pilot  forces  bss  than  the 
minimums  specified  in  §  23.397(b)  are 
used  for  design,  the  effects  of  surface 
loads  due  to  ground  gusts  and  taxiing 
downwind  must  be  investigated  for  the 
entire  control  systerti  according  to  the 
formula: 

H=KcSq 
where — 

H  =  limit  hinge  moiient 
c  =  mean  chord  of  tl  e 
of  the  hinge  lini 


(ft.-lbs.); 
control  siurface  aft 

(ft); 


S  =  area  of  control  surface  aft  of  the 
hinge  line  (sq.  ft.); 

q  =  dynamic  pressure  (p.s.f.)  based  oa 
a  design  speed  not  less  than  14.6 
V(W/S)  +  14.6  (f.p.s.)  where  W/S  = 
wing  loading  at  design  maximum 
weight,  except  that  the  design  speed 
need  not  exceed  88  (f.p.s.); 

K  =  limit  hinge  moment  factor  for 

ground  gusts  derived  in  paragraph 
(b)  of  this  section.  (For  ailerons  and 
elevators,  a  positive  value  of  K 
indicates  a  moment  tending  to 
depress  the  surface  and  a  negative 
value  of  K  indicates  a  moment 
tending  to  raise  the  surface). 

•        *        *        •        • 

(c)  At  all  weights  between  the  empty 
weight  and  the  maximum  weight 
declared  for  tie-down  stated  in  the 
appropriate  manual,  any  declared  tie- 
down  points  and  surroimding  structiue, 
control  system,  sxirfaces  and  associated 
gust  locks  must  be  designed  to 
withstand  the  limit  load  conditions  that 
exist  when  the  airplane  is  tied  down 
and  that  result  from  wind  speeds  of  up 
to  65  knots  horizontally  from  any 
direction. 


16.  Section  23.441  is  amended  by 
revising  paragraph  (a)(2)  and  adding  a 
new  paragraph  (b)  to  read  as  follows. 

§23.441    Maneuvering  loads. 

(a)  •  •  * 

(2)  With  the  rudder  deflected  as 
specified  in  paragraph  (a)(1)  of  this 
section,  it  is  assumed  that  the  airplane 
yaws  to  the  overswing  sideslip  angle.  In 
lieu  of  a  rational  analysis,  an  overswing 
angle  equal  to  1.5  times  the  static 
sideslip  angle  of  paragraph  (a)(3)  of  this 
section  may  be  assumed. 
»        »        *        •        • 

(b)  For  commuter  category  airplanes, 
the  loads  imposed  by  the  following 
additional  maneuver  must  be 
substantiated  at  speeds  bom  Va  to  Vd/ 
Md-  When  computing  the  tail  loads — 

(1)  The  airplane  must  be  yawed  to  the 
largest  attainable  steady  state  sideslip 
angle,  with  the  rudder  at  maximvun 
deflection  caused  by  any  one  of  the 
following: 

(i)  Control  svirfoce  stops; 

(ii)  Maximiun  available  booster  effort; 

(iii)  Maximum  pilot  rudder  force  as 
shown  below: 
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(2)  The  rudder  mu^t 
displaced  from  the 
to  the  neutral  positioh 


be  suddenly 
niaximuni  deflection 


17.  Section  23.443 
revising  paragraph  (c 

§23.443    Gust  loads. 


s  amended  by 

to  read  as  follows: 


(c)  In  the  absence  c  f 
analysis,  the  gust  loai  1 
computed  as  follows 


where — 

Lv,= Vertical  surface 


0.88  ji« 
53+fi„ 


498 

(lbs.); 
alleviation  factor; 


li  tads  I 


»»-=■ 


2W 


Pf,«a«S., 


Ujc=Derived  gust  v 
p=Air  density  (slugs/ 
W=the  applicable  wei 

in  the  particular 
S»,=Area  of  vertical 
c,=Mean  geometric  c 

surface  (ft.); 
a^,=Lift  curve  slope  o 

(per  radian); 
K=Radius  of  gyration 
lvt=Distance  from  ai 

center  of  vertical 
g=Acceleration  due  tc 

and 
V=Equivalent  airspee 

18.  The  heading  " 
FLAPS.  AN'D  SPECIA 
appears  between  §§ 
revised  to  read 
SPECL^L  DEVICES". 


=  laierai  mass,  ratio; 

ehcity  (f.p.s.); 
(u.  ft.); 

ght  of  the  airplane 
oad  case  (lbs); 
st  xface  (ft.z); 
h  ord  of  vertical 


rpl 


§  23.457    [Removed] 

19.  Section  23.457 

20.  Section  23.473 
revising  paragraph  (c) 
as  follows: 


§  23.473    Ground  load  Conditions  and 
assumptions. 


(c)*   *   • 

(1)  The  airplane 
inoperative  climb  reqtiirements 
§  23.67(b)(1)  or  (c);  an  1 


(f)  If  energy  absorpt 
to  determine  the  limit 
corresponding  to  the 
descent  velocities, 
madeunde-  §23.723(4) 


these 
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a  more  rational 
must  be 


Va^S,, 


vertical  siuface 

n  yaw  (ft.); 
ane  e.g.  to  lift 
iiu-face  (ft.); 
gravity  (ft./sec.^); 


(knots). 

ERONS,  WING 
DEVICES"  that 
445  and  23.455  is 
AILERONS  AND 


All 


2;i 


;  removed. 
!  amended  by 
1)  and  (0  to  read 


me^ts  the  one-engine- 
of 


i  on  tests  are  made 
load  factor 
r  jquired  limit 
tests  must  be 


21.  Section  23.497  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


§23.497 
wtMels. 


Supplementary  conditions  for  tail 


(c)  If  a  tail  wheel,  bumper,  or  an 
energy  absorption  device  is  provided  to 
show  compliance  with  §  23.925(b),  the 
following  apply:       «k 

(1)  Suitable  design  loads  must  be 
estabUshed  for  the  tail  wheel,  bumper, 
or  energy  absorption  device;  and 

(2)  The  supporting  structure  of  the  tail 
wheel,  bumper,  or  energy  absorption 
device  must  be  designed  to  withstand 
the  loads  established  in  paragraph  (c)(1) 
of  this  section. 

22.  Section  23:499  is  amended  by 
adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows: 

§  23.499    Supplementary  conditions  for 
nose  wtieeis. 

»        •         »         *        » 

(d)  For  airplanes  with  a  steerable  nose 
wheel  that  is  controlled  by  hydraulic  or 
other  power,  at  design  takeoff  weight 
with  the  nose  wheel  in  any  steerable 
position,  the  application  of  1.33  times 
the  full  steering  torque  combined  with 

a  vertical  reaction  equal  to  1.33  times 
the  maximum  static  reaction  on  the  nose 
gear  must  be  assumed.  However,  if  a 
torque  limiting  device  is  installed,  the 
steering  torque  can  be  reduced  to  the 
maximiun  value  allowed  by  that  device. 

(e)  For  airplanes  v»nth  a  steerable  nose 
wheel  that  has  a  mechanical  connection 
to  the  rudder  pedals,  the  steering  torque 
must  be  designed  to  withstand  the 
maximimi  pilot  forces  specified  in 

§  23.397(b). 

§23.521    [Amended] 

23.  Section  23.521  is  amended  by 
removing  paragraph  (c). 

24.  Section  23.561  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b);  by  revising  paragraphs 
(d)(l)(i)  through  (d)(l)(iv);  by  removing 
paragraph  (d)(l)(v);  and  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§23.561    General. 

*        •        •        »        » 

(b)  The  structure  must  be  designed  to 
give  each  occupant  every  reasonable 
chance  of  escaping  serious  injury 
when — 


(d)  •  •  • 
(1)  *  *  * 

(i)  The  most  adverse  combination  of 
weight  and  center  of  gravity  position; 
(ii)  Longitudinal  load  factor  of  9.0g; 
(iii)  Vertical  load  factor  of  l.Og;  and 


(iv)  For  airplanes  with  tricycle 
landing  gear,  the  nose  wheel  strut  failed 
with  the  nose  contacting  the  ground. 

•  •        •        •        • 

(e)  Except  as  provided  in  §  23.787(c), 
the  supporting  structure  must  be 
designed  to  restrain,  under  loads  up  to 
those  specified  in  paragraph  (b)(3)  of 
this  section,  each  item  of  mass  that 
could  injure  an  occupant  if  it  came 
loose  in  a  minor  crash  landing. 

25.  Section  23.571  is  amended  by 
revising  the  heading,  the  introductory 
text,  and  paragraph  (a),  to  read  as 
follows: 

§  23.571    Metallic  pressurized  cabin 
structures. 

For  normal,  utility,  and  acrobatic 
category  airplanes,  the  strength,  detail 
design,  and  fabrication  of  the  metallic 
structure  of  the  pressure  cabin  must  be 
evaluated  under  one  of  the  following: 

(a)  A  fatigue  strength  investigation  in 
which  the  structure  is  shown  by  tests, 
or  by  analysis  supported  by  test 
evidence,  to  be  able  to  withstand  the 
repeated  loads  of  variable  magnitude 
expected  in  service;  or  .    - 

*  «        *         »        » 

26.  Section  23.572  is  amended  by   , 
revising  the  heading  and  by  revising 
paragraphs  (a)  introductory  text  and 
(a)(1)  to  read  as  follows: 

§  23.572    Metallic  wing,  empennage,  and 
associated  structures. 

(a)  For  normal,  utility,  and  acrobatic 
category  airplanes,  the  strength,  detail 
design,  and  fabrication  of  those  parts  of 
the  airframe  structure  whose  failure 
would  be  catastrophic  m^st  be 
evaluated  under  one  of  the  following 
unless  it  is  shown  that  the  structure, 
operating  stress  level,  materials  and 
expected  uses  are  comparable,  from  a 
fatigue  standpoint,  to  a  similar  design 
that  has  had  extensive  satisfactory 
service  experience: 

(1)  A  fatigue  strength  investigation  in 
which  the  structure  is  shown  by  tests, 
or  by  analysis  supported  by  test 
evidence,  to  be  able  to  viathstand  the 
repeated  loads  of  variable  magnitude 
expected  in  service;  or 
***** 

27.  Section  23.573  is  amended  by 
removing  the  reference  in  paragraph  (b) 
'•§  23.571(c)"  and  adding  in  its  place 

"§  23.571(a)(3)";  by  removing  paragraph 
(c);  and  by  revising  the  introductory  text 
of  paragraph  (a)(5)  to  read  as  follows: 

§  23.573    Damage  tolerance  and  fatigue 
evaluation  of  structure. 

(a)  *   *   • 

(5)  For  any  bonded  joint,  the  failure 
of  which  would  result  in  catastrophic 
loss  of  the  airplane,  the  limit  load 


capacity  must  be  substantiated  by  one  of 
the  following  methods — 

*        *        **•-*- 

28.  A  new  §  23.574  is  added  to  read 
as  follows: 

§  23.574  Metallic  damage  tolerance  and 
fatigue  evaluation  of  commuter  category 
airplanes. 

For  commuter  category  airplanes— 

[a)  Metallic  damage  tolerance.  An 
evaluation  of  the  strength,  detail  design, 
and  fabrication  must  show  that  , 
catastrophic  failure  due  to  fatigue, 
corrosion,  defects,  or  damage  will  be 
avoided  throughout  the  operational  life 
of  the  airplane.  This  evaluation  must  be 
conducted  in  accordance  with  the 
provisions  of  §  23.573,  except  as 
specified  in  paragraph  (b)  of  this 
section,  for  each  part  of  the  structure 
that  could  contribute  to  a  catastrophic 
failure. 

(b)  Fatigue  (safe-life)  evaluation. 
Compliance  with  the  damage  tolerance 
requirements  of  paragraph  (a)  of  this 
section  is  not  required  if  the  applicant 
establishes  that  tlie  application  of  those  - 
requirements  is  impractical  for  a 
particular  structure.  This  structure  must 
be  shown,  by  analysis  supported  by  test 
evidence,  to  be  able  to  withstand  the 
repeated  loads  of  variable  magnitude 
expected  during  its  ser\ice  life  without 
detectable  cracks.  Appropriate  safe-life 
scatter  factors  must  be  applied. 

29.  A  new  §  23.575  js  added  to  read 
as  follows: 

§  23.575    Inspections  and  other 
procedures. 

Each  inspection  or  other  procedure, 
based  on  an  evaluation  required  by 
§§  23.571,  23.572,  23.573,  or  23.574, 
must  be  established  to  prevent 
catastrophic  failure  and  must  be 
included  in  the  Limitations  Section  of 
the  Instructions  for  Continued 
Airworthiness  required  by  §  23.1529. 

30.  Section  23.607  is  revised  to  read 
as  follows: 

§  23.607    Fasteners. 

(a)  Each  non-self-locking  bolt,  screw, 
hut,  pin,  or  other  fastener  must,  if  its 
loss  would  preclude  continued  safe 
flight  and  landing,  incorporate  a  loKking 
device. 

(b)  Fasteners  and  their  locking  devices 
must  not  be  adversely  affected  by  the 
environmental  conditions  associated 
with  the  particular  installation. 

(c)  No  self-locking  nut  may  be  used  on 
any  bolt  subject  to  rotation  in  operation 
unless  a  non-friction  locking  device  is 
used  in  addition  to  the  self-locking 
device. 

31.  Section  23.611  is  revised  to  read 
as  follows: 
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capacity  must  be  substantiated  by  one  of 
the  foHowing  methods — 

*        *        •*•-»• 

28.  A  new  §  23.574  is  added  to  read 
as  follows:  - 

§  23.574  Metallic  damage  tolerance  and 
fatigue  evaluation  of  commuter  category 
airplanes. 

For  commuter  category  airplanes^ 
[a). Metallic  damage  tolerance.  An  . 
evaluation  of  the  strength,  detail  design, 
and  fabrication  must  show  that 
catastrophic  failure  due  to  fatigue, 
corrosion,  defects,  or  damage  will  be 
avoided  throughout  the  operational  life 
of  the  airplane.  This  evaluation  must  be 
conducted  in  accordance  with  the 
provisions  of  §  23.573,  except  as 
specified  in  paragraph  (b)  of  this 
section,  for  each  part  of  the  structure 
that  could  contribute  to  a  catastrophic 
failure. 

(b)  Fatigue  (safe-life)  evaluation. 
Compliance  with  the  damage  tolerance 
requirements  of  paragraph  (a)  of  this 
section  is  not  required  if  the  applicant 
establishes  that  the  application  of  those  - 
.  requirements  is  impractical  for  a 
particular  structure.  This  structure  must 
be  shown,  by  analysis  supported  by  test 
evidence,  to  be  able  to  withstand  the 
repeated  loads  of  variable  magnitude 
expected  during  its  ser\'ice  life  without 
detectable  cracks.  Appropriate  safe-life 
scatter  factors  must  be  applied. 

29.  A  new  §  23.575  js  added  to  read 
as  follows: 

§  23.575    Inspections  and  other 
procedures. 

Each  inspection  or  other  procedure, 
based  on  an  evaluation  required  by 
§§  23.571,  23.572.  23.573.  or  23.574, 
must  be  estabUshed  to  prevent 
catastrophic  failure  and  must  be 
included  in  the  Limitations  Section  of 
the  Instructions  for  Continued 
Airworthiness  required  by  §  23.1529. 

30.  Section  23.607  is  revised  to  read 
as  follows: 

§  23.607    Fasteners. 

(a)  Each  non-self-locking  bolt,  screw, 
hut,  pin,  or  other  fastener  must,  if  its 
loss  would  preclude  continued  safe 
flight  and  landing,  incorporate  a  locking 
device. 

(b)  Fasteners  and  their  locking  devices 
must  not  be  adversely  affected  by  the 
environmental  conditions  associated 
with  the  particular  installation. 

(c)  No  self-locking  nut  may  be  used  on 
any  bolt  subject  to  rotation  in  operation 
unless  a  non-friction  locking  device  is 
used  in  addition  to  the  self-locking 
device. 

31.  Section  23.611  is  revised  to  read 
as  follows: 


§  23.61 1    Accessibility  provisions. 

Tot  each  part  that  requires 
maintenance,  inspection,  or  other 
servicing,  appropriate  means  must  be 
incorporated  into  the  aircraft  design  to 
allow  such  servicing  to  be 
accomphshed. 

32.  Section  23.629  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a);  by  redesignating  existing 
.paragraph  (b)  as  paragraph  (c)  and 
revising  it;  by  redesignating  existing 
paragraph  (c)  as  paragraph  (b)  and 
revising  its  introductory  text;  by 
revising  paragraph  (d)(3)(i);  by  revising 
paragraphs  (g)  and  (h);  and  by  adding  a 
new  paragraph  (i)  to  read  as  follows: 

§23.629    Flutter. 

(a)  It  must  be  shown  by  the  methods 
of  paragraph  (b),  and  either  paragraph 
(c)  or  (d)  of  this  section,  that  the 
airplane  is  free  from  flutter,  control 
reversal,  and  divergence  for  any 
condition  of  operation  within  the  limit 
V-n  envelope  and  at  all  speeds  up  to  the 
speed  specified  for  the  selected  method. 
In  addition — 
***** 

(b)  FHght  flutter  tests  must  be  made  to 
show  that  the  airplane  is  free  from 
flutter,  control  reversal  and  divergence 
and  to  show  that — 

***** 

(c)  Any  rational  analysis  used  to 
predict  freedom  from  flutter,  control 
reversal  and  divergence  must  cover  all 
speeds  up  to  1 .2  V'd. 

(d)  •  •  • 
(3)*v* 

(i)  Does  not  have  a  T-tail  or  other 
unconventional  tail  configurations; 

*       .*        *        *        * 

(g)  For  airplanes  showing  compliance 
with  the  fail-safe  criteria  of  §§  23.571 
and  23.572,  the  airplane  must  be  shown 
by  analysis  to  be  free  from  flutter  up  to 
Vd/Md  after  fatigue  failure,  or  obvious 
partial  failure  of  a  principal  structural 
element.  ' 

(h)  For  airplanes  showing  compliance 
with  the  damage  tolerance  criteria  of 
§  23.573.  the  airplane  must  be  shown  by 
analysis  to  be  free  from  flutter  up  to  Vd/ 
Md  with  the  extent  of  damage  for  which 
residual  strength  is  demonstrated. 

(i)  For  modifications  to  the  type 
design  that  could  affect  the  flutter 
characteristics,  compliance  with 
paragraph  (a)  of  this  section  must  be 
shown,  except  that  analysis  based  on 
previously  approved  data  may  be  used 
alone  to  show  freedom  from  flutter, 
control  reversal  and  divergence,  for  all 
speeds  up  to  the  speed  specified  for  the 
selected  method. 


§23.657    [Anwnded] 

33.  Section  23.657  is  amended  by 
removing  paragraph  (c). 

§23.673    [Amended] 

34.  Section  23.673  is  amended  by 
removing  paragraph  (b)  and  the 
paragraph  designation  "(a)"  for  the 
remaining  paragraph. 

35.  Section  23.725  is  amended  by 
revising  the  equation  in  paragraph  (b)  to 
read  as  follows: 

§  23.725    Limit  drop  tests. 

•         •         *         «         * 

(b)*  *  * 


W"  =W 

c 


[h^(l-L)d] 
(h  +  d) 


36.  Section  23.755  is  amended  bv 
,  removing  paragraph  (b).  and  by 

redesignating  paragraph  (c)  as  paragraph 
(b)  and  revising  it  to  read  as  follows; 

§23.755    Hulls. 

***** 

(b)  Watertight  doors  in  bulkheads  may 
be  used  for  communication  between 
compartments. 

37.  Section  23.865  is  revised  to  road 
as  follows: 

§  23.865    Fire  protection  of  flight  controls, 
engine  mounts,  and  other  flight  structure. 

Flight  controls,  engine  mounts,  and 
other  flight  structure  located  in 
designed  fire  zones,  or  in  adjacent  areas 
that  would  be  subjected  to  the  effects  of 
fire  in  the  designated  fire  zones,  must  be 
constructed  of  fireproof  material  or  be 
shielded  so  that  they  are  capable  of 
withstanding  the  effects  of  a  fire.  Engine 
vibration  isolators  must  incorporate 
suitable  features  to  ensure  that  the 
engine  is  retained  if  the  non-fireproof 
portions  of  the  isolators  deteriorate  from 
the  effects  of  a  fire. 

38.  Section  23.925  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  23.925    Propeller  clearance. 

***** 

{h)  Aft-mounted  propellers.  In 
addition  to  the  clearances  specified  in 
paragraph  (a)  of  this  section,  an  airplane 
with  an  aft  mounted  propeller  must  be 
designed  such  that  the  propeller  will 
not  contact  the  nmway  surface  when 
the  airplane  is  in  the  maximum  pitch 
attitude  attainable  during  normal 
takeoffs  and  landings. 
***** 

39.  Appendix  A  is  amended  by 
revising  the  title,  section  A23.1. 
paragraphs  A23.il  (c)(1)  and  (d).  and 
Table  2;  and  by  adding  Figure  A7  to  the 
end  of  the  Appendix  read  as  follows: 
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A23.J     General 


;3.' 

rp  a 


ifigurit 


grav; 


(a)  The  design  load 
appendix  are  an  a 
in  §§  23.321  through 
subchapter  for  an  ai: 
maximum  weight  of 
the  following  con  fi; 

(1)  A  single  engine, 

(2)  A  main  wing 
airplane's  center  of 
fuselage-mounted,  era 

(3)  A  main  wing  iha 
chord  sweep  angle  of 
degrees  fore  and  aft; 

(4)  A  main  wing  tha 
trailing-edge  controls  p 
both); 

(5)  A  main  wing  as 
than  7; 

(6)  A  horizontal  tail 
than  4; 

(7)  A  horizontal  Jail 
less  than  0.34; 

(8)  A  vertical  tail  as 
than  2; 

(9)  A  vertical  fail 
than  10  percent  of  the 
and 

(10)  Symmetrical  ai 
both  the  horizontal  an 


( rileria  in  this 
ppra  i/ed  equivalent  of  those 
.459  of  this 
ne  having  a 
6JD00  pounds  or  less  and 
ion: 
ixcluding  turbines; 
located  doser  to  the 
ity  than  the  aft. 
>ennage; 

contams  a  quartei- 
I  ot  more  that  1 5 


p  ?ct  ratio  not  greater 

jspect  ratio  not  grealei 

volume  coefficient  not 

ect  ratio  not  greater 

pli  nfomn  area  not  greater 
Aing  plarJorm  area; 

oils  must  be  used  in 
I  ver!)ca)  lai)  designs 


LEADING 
EDGE 


VVhrre— 

P|>)  =  local  pressuK  al  the  chordwite 
slations  >, 

c  =  chord  length  of  jhe  laj]  sur jace, 

cf  =  chord  length  of  the  eJevaloi  and 
rudder  respect)  ^ely,  and 


23 — Simplified 


is  equ)pped  with 
ilerons  or  flaps,  or 


(b)  This  appendix  A  criteria  may  not  be 
used  on  any  airplane  configuration  that 
contains  any  of  the  following  design  features: 

(1)  Canard,  tandem-wing,  close-coupled,  or 
tailless  arrangements  of  the  lifting  surfaces: 

(2)  Biplane  or  multiplane  wing 
arrangements; 

(3)  T-tail,  V-lail,  or  cruciform-tail  {*) 
arrangements; 

(4)  Highly-swept  wing  planforms  (more 
than  15-degrees  of  sweep  at  the  quarter- 
chord),  delta  planforms,  or  slatted  lifting 
surfaces;  or 

(5)  Winglets  or  other  wing  tip  devices,  or 
outboard  fins. 


A23.  J  ]    Control  Surface  Loads 

*         *         •         *         « 

(c)  •  *  * 

(1)  Simplified  limit  surface  loadings  for  the 
horizontal  tail,  vertical  tail,  aileron,  wing 
flaps,  and  trim  tabs  are  specified  in  figures 
5  and  6  of  this  appendix. 

(i)  The  distribution  of  load  along  the  span 
of  the  surface,  irrespective  of  the  chordwise 
load  distribution,  must  be  assumed 
proportional  to  the  total  chord,  except  on 
horn  balanced  surfaces. 

(ii)  The  load  on  the  stabiJizer  and  elevator, 
and  the  load  on  fin  and  rudder,  must  be 


distributed  chordwise  j";  shown  in  Figure  A7 
of  this  appendix. 

(iii)  In  order  to  ensure  adequate  torsional 
strength  and  to  account  for  maneuvers  and 
gusts,  the  most  severe  loads  must  be 
considered  in  association  with  every  center 
of  pressure  position  between  the  leading  edge 
and  the  half  chord  of  the  mean  chord  of  the 
surface  (stabilizer  and  elevator,  or  fin  and 
rudder). 

(iv)  To  ensure  adequate  strength  under 
high  leading  edge  loads,  the  most  severe 
stabilizer  and  fin  loads  must  be  further 
considered  as  being  increased  by  50  percent 
over  the  leading  10  jwrcent  of  the  chord  with 
the  loads  aft  of  this  appropriately  decreased 
to  retain  the  same  total  load. 

(v)  The  most  severe  elevator  and  rudder 
loads  should  be  further  considered  as  being 
distributed  parabolically  from  three  times  the. 
mean  loading  of  the  surface  (stabilizer  and 
elevator,  or  fin  and  rudder)  at  the  leading 
edge  of  the  elevator  and  rudder,  respectively, 
to  zero  at  the  trailing  edge  according  to  the 
equation: 


P(x)=3(w) 


c-x 


B«.LI»*G  COOE  4910-13-M 


LEADING  EDGE  OF  ELEVATOR 
AND  RUDDER*  RESPECTIVELY 


TRAILING 
EDGE 


w  =  average  surface  loading  as  specified         Id)  Ooiboord  ftrs.  Oulboaid  fjns  niu<i 

in  Figure  A 5.  .meet  the  requiremen'.i  oi  §  23  4-35 

|vi)  The  chordwise  loading  «        ,         »         »        » 

distribution  for  ailerons,  wing  naps,  and  B,iLiNG  code  «9.«-iw« 
trim  tabs  are  speofied  m  Table  2  of  lh)s 
appendix. 
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FIGURE  A-    - 


where: 


No^e; 


BILLING  COOe  4910-13-C 


CTGRPWISS  LOAD  DISTR-BTTTIGN   FO-^   STABILIZER  AND 
ELEVATOR    OR    FIN   AhT)   RUDDER 


root  rid 


P,  -  2  (w) 


(2  -  E  -  3d') 


(2  -  E) 


p,  =  2  <w)   {3d'  ♦  E  -  1) 


w  m     avftrace  surface  losdirig  (AS  specified  in  figure 
A. 5) 

£  '  ratio  of  elevator  (or  rudder)  chord  to  total 

stabilizer  &nd  elevator  (or  tin  snd  rudder)  chord. 

d'  -  ratio  of  distance  of  cer^tcr  of  pressure, o£  a  unit 

spanwise  length  of  co:nbir.ed  stabilizer  and  elevator 
(or  fin  and  rudder)  measured  from  stabilizer  (or 
fin)  leading  edge  to  the  local  chord.  Sign 
ccnvention  is  positive  when  ce.nter  of  pressure  is 

behind  leading  ecce. 

c  ■     local  c>>crd. 

Positive  values  of  w,    ?,  and  P^  are  all  n'easured  in  the 
s»c5   directicn. 


Jssued  in  Washington,  DC,  on  jiiiy  5^  )994. 
Thomas  E.  McSweeny, 
Director,  Aircraft  Certification  Sen  ice. 
jFR  Doc.  94-16612  Filed  7-7-94;  8:45  i,n.-> 
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Title  3— 

The  President 
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Presidential  Documents 


Presidential  Determination  No.  94-29  of  June  27,  1994 

Eligibility  of  South  Africa  To  Re  Furnished  Defense  Articles 
and  Services  Under  the  Foreign  Assistance  Act  and  the  Arms 
Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  and  section  3(a)(1)  of  the  Arms  Export 
Control  Act.  I  hereby  find  that  the  furnishing  of  defense  articles  and  services 
to  the  Government  of  South  Africa  vk^ill  strengthen  the  security  of  the  United 
States  and  promote  world  peace. 

You  are  authorized  and  directed  to  report  this  finding  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


IXrtU^-UfUOA  <rtUiodk^^ 


[FR  Doc.  94-16870 
Filed  7-7-94;  4:18  pm] 
Billing  code  47tO-10-M 


THE,  WHITE  HOUSE, 
Washington.  June  27,  1994. 


Editorial  note:  For  the  President's  remarks  to  the  White  House  Conference  on  Africa,  see 
p.  1363  of  issue  26  of  the  Weekly  Compilation  of  Presidential  Documents. 


Rules  and  RegulatJo 


This  section  of  the  FEDERAL  REGtSTER 
contains  regulatory  documents  having  general 
applicability  and  legal  ettect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U^.C.  1510. 

The  Code  of  Federal  RegulatJons  ts  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEOEFIAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part  179 
RIN  3206-AF28 

Claims  Collection  Standai^;  Debt 
Collection  Act  of  1982:  Administrative 
Offset 

AGENCY:  Office  of  Personnel 
Management. 

action:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  govern  the  collection  of 
debts  owed  to  the  United  States  which 
arose  from  transactions  involving  OPM's 
administrative  accounts.  These 
regulations  implement  the  debt 
collection  procedures  provided  under 
the  Debt  Collection  Act  of  1982  (Act). 
The  Act  authorizes  the  Federal 
Government  to  collect  debts  by  means  of 
administrative  offset  from  other 
payments  due  the  debtor  from  the 
United  States,  without  the  debtor's 
consent,  provided  that  the  debtor  is 
properly  notified  and  given  the 
opportunity  to  exercise  certain 
administrative  rights.  OPM's  collection 
of  debts  due  the  Retirement  and 
Insurance  Group  for  payment  to  the 
Civil  Service  Retirement  and  Disability 
Fund,  Employees'  Life  Insurance  Fund, 
the  Retired  Federal  Employees  Health 
Benefits  Fund,  or  the  Employees'  Health 
Benefits  Fund  is  governed  by  other 
regulatory  provisions. 

DATES:  These  regulations  are  effective 
July  11,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Wilson,  Chief,  Financial  Policy 
Division,  Office  of  the  Chief  Financial 
Officer,  (CFO)  (202)  606-5075. 
SUPPLEMENTARY  INFORMATION:  Section  10 
of  the  Debt  Collection  Act  of  1982  (Act) 
(Pub.  L.  97-365)  codified  at  31  U.S.C. 
3701  et  seq.,  makes  several  changes  in 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  179 
RIN  3206-AF28 

Claims  Collection  Standards;  Debt 
Collection  Act  of  1982:  Administrative 
Offset 

AGENCY:  Office  of  Personnel 

Management. 

action:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
regulations  to  govern  the  collection  of 
debts  owed  to  the  United  States  which 
arose  from  transactions  involving  OPM's 
administrative  accounts.  These 
regulations  implement  the  debt 
collection  procedures  provided  under 
the  Debt  Collection  Act  of  1982  (Act). 
The  Act  authorizes  the  Federal 
Government  to  collect  debts  by  means  of 
administrative  offset  from  other 
payments  due  the  debtor  from  the 
United  States,  without  the  debtor's 
consent,  provided  that  the  debtor  is 
properly  notified  and  given  the 
opportunity  to  exercise  certain 
administrative  rights.  OPM's  collection 
of  debts  due  the  Retirement  and 
Insurance  Group  for  payment  to  the 
Civil  Service  Retirement  and  Disability 
Fund.  Employees'  Life  Insurance  Fund, 
the  Retired  Federal  Employees  Health 
Benefits  Fund,  or  the  Employees'  Health 
Benefits  Fund  is  governed  by  other 
regulatory  provisions. 

DATES;  These  regulations  are  effective 
July  11,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Wilson.  Chief,  Financial  Policy 
Division,  Office  of  the  Chief  Financial 
Officer,  (CFO)  (202)  606-5075. 
SUPPLEMENTARY  INFORMATION:  Section  10 
of  the  Debt  Collection  Act  of  1982  (Act) 
(Pub.  L.  97-365)  codified  at  31  U.S.C. 
3701  et  seq..  makes  several  changes  in 


the  way  Executive  and  Legislative 
agencies  collect  debts  owed  the 
Government.  The  purpose  of  the  Act  is 
to  improve  the  ability  of  the 
Government  to  collect  monies  owed  it. 
Under  the  Act.  administrative  offset 
may  be  initiated  when  the  head  of  an 
agency  determines  that  an  individual  or 
entity  is  indited  to  the  United  States, 
or  is  notified  by  the  head  of  another 
agency  that  a  person  or  entity  is 
indebted  to  the  United  States  and  that 
the  debtor  is  owed  monies  by  the  United 
States  as  a  result  of  transactions  with  a 
Federal  agency.  After  the  debtor  has 
received  certain  due  process  rights,  the 
debt  may  be  collected  by 
administratively  offsetting  the  debt 
against  the  amount  d\^e. 

Under  the  Act.  before  the  Government 
may  collect  a  debt  by  administrative 
offset,  a  debtor  must  be  provided  with 
notice  that  a  debt  is  ow^,  the 
opportunity  to  inspect  and  copy 
Government  records  relating  to  the  debt, 
the  option  to  enter  into  a  written 
repayment  agreement,  and  an 
opportunity  for  review  of  the  agency's 
determination  concerning  the  existence 
of  the  amount  of  the  debt,  or  the 
repayment  terms.  Tlie  debtor  must 
notify  the  agency  of  his  or  her  intent  to 
exercise  these  rights  within  time  periods 
prescribed  in  these  regulations. 

The  Act  permits  the  agency  to  initiate 
an  administrative  offset  prior  to  the 
completion  of  the  due  process 
requirements  if  failure  to  do  so  would 
substantially  jeopardize  the  agency's 
ability  to  collect  the  debt  and  if  the  time 
remaining  before  payment  is  to  be  made 
does  not  reasonably  permit  completion 
of  the  due  process  procedures.  Such 
prior  offset  must  be  followed  by 
completion  of  the  due  process 
procedures. 

The  Act  requires  agencies  to  issue 
regulations  for  administrative  offset. 
This  final  rule  estabUshes  the 
procedures  the  Office  of  Personnel 
Management  (OPM)  v«ll  follow  in 
making  an  administrative  offset  from 
funds  paid  to  a  debtor  from  OPM's 
administrative  accounts.  These 
regulations  apply  to  the  collection  of 
debts  owed  to  the  United  States  arising 
from' transactions  with  OPM  other  than 
those  involving  pajnments  made  from 
the  Civil  Service  Retirement  and 
Disabihty  Fund  (the  Fund)  or  where  a 
request  for  an  offeet  from  OPM's 
administrative  accounts — other  than  the 


Fund— is  received  by  OPM  from  another 
Federal  Agency.  Regulations  for  other 
agencies  to  request  OPM's  Retirameat 
and  Insurance  Group  to  recover  a  debt 
from  the  Fund  are  provided  at  subpart 
R  of  part  831  and  subpart  D  of  part  845 
of  title  5.  Code  of  Federal  Regulations. 
These  regulations  are  consistent  with 
the  Federal  Claims  Collection  Standards 
on  administrative  offset  issued  jointly 
by  the  Department  of  Justice  and  the 
General  Accoimting  Office  as  set  forth 
in  4  CFR  102  3. 

OPM  has  determined  that  this 
document  is  interpretative  because  it 
implements  a  definitive  statutory 
scheme  and  the  requirements  contained 
in  regulations  promulgated  by  the 
Department  of  Justice  and  the  General 
Accounting  Office.  Accordingly,  no 
Notice  of  Proposed  Rulemaking  is 
required  pursuant  to  5  U.S.C.  553(b)(A). 
In  addition,  because  this  rule  relates  to 
agency  management  and  personnel,  no 
Notice  of  Proposed  Rulemaking  is 
required  pursuant  to  5  U.S.C.  553(a)(2). 
For  these  reasons,  a  delayed  effective 
date  is  not  required  pursuant  to  5  U.S.C. 
553(d)(2). 

Analysis  and  Comments 

The  Interim  Rule  was  published  in 
the  Federal  Register  on  November  19. 
1993  (58  FR  60991).  The  comment 
period  closed  on  January  18,  1994.  Two 
labor  organizations  responded  with 
comments.  OPM  has  fully  considered  all 
of  their  comments. 

Section  1 79.303    Genera} 

One  commenter  cited  28  U.S.C.  2415 
to  question  the  validity  of  the  time 
allowed  for  commencing  actions 
brought  by  the  United  States  (6  years 
rather  than  10  years).  Section  (i)  of  28 
U.S.C.  2415  states:  "The  provisions  of 
this  section  shall  not  prevent  the  United 
States  or  an  officer  or  agency  thereof 
from  collecting  any  claim  of  the  United 
States  by  means  of  administrative  offset, 
in  accordance  with  section  3716  of  title 
31."  That  provicion  precludes  agencies 
fixim  initiating  offset  to  collect  a  debt 
more  than  10  years  after  the 
Government's  right  to  collect  the  debt 
first  accrued,  with  certain  exceptions 
explained  in  that  section. 

Section  179.305    Agency  Review 

A  commenter  expressed  concern  that 
the  discretion  allowed  to  suspend 
transactions  in  an  alleged  debtor's 
account  pending  resolution  of  an  appeal 
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(179.305(c))  would  ifave  a  "chilling 
effect  on  such  app«^s  by  depriving 
appelldnts  of  funds  that  would 
otherwise  be  availal  le  to  them."  The 
intent  of  the  regulat  ons  is  to  suspend 
transactions  in  the  a  :count(s)  to  the 
extent  of  the  debt  ov  'ed  unless  there  is 
evidence  of  fraud.  T  le  language  has 
been  modified  to  cla  rify  that  intent. 
Another  comment  sr  requested  that  we 


on:  "Upon  lifting 

any  pajinents, 

as  well  as  lost 


add  to  the  same  sect|c 

the  suspension 

removals,  or  transfeife, 

interest  or  discounts  due  to  the  debtor 

that  had  been  precluded  due  to 

temporary  suspension  of  transactions  in 

any  of  the  debtor's  a(  :counts  shall  be 


to  cover  tlie  period 
authority  is  not 


applied  retroactively 

of  suspension."  This 

stated  in  the  Debt  Collection  Act,  and 

without  specific  autl  ority,  0PM  is  not 

authorized  to  take  th  s  action. 


Section  1 79.306     IV 
Repayment 

A  commenter  requested 
the  amount  of  time 
submission  of  a  finaiic 
10  business  days  to 
(i.e..  from  2  weeks 
the  debtor  sufBcient 
prepare  the  financial 
feels  that  10  business 
for  the  average  debto  • 
statement  of  his  or 
audited  financial  statement 
required.  Exceptions 
considered  on  a 


I  itten  Agreement  for 


an  increase  in 
allowed  for 

ial  statement  from 
business  days 
weeks)  "to  allow 
ime  to  accurately 
statement."  OPM 
days  is  adequate 
to  present  a 
•  finances.  An 

is  not 
will  have  to  be 
basis. 


50' 
to  6 


Section  1 79.308 
Procedure 


Ac 


■■  assessmf  nt 


A  commenter  wis 
interest"  at  the  end  o 
The  Debt  Collection 
requires  the 
penalty  fees,  and 
on  delinquent  debts 
strengthening 
collections;  however 
provision  to  pay 
for  erroneous 
authorized  to  make 
the  absence  of  a 
authority  permitting 

Regulatory  Flexibilir  - 

No  notice  of  _ 
required  for  these 
provisions  of  the 
Act  (5  U.S.C.  601  et 

List  of  Subjects  in  5 


enforcf  ment 
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i  collecti  ans 

si  ich 


spec  fi 
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Claims. 


Man  igenienl. 


Office  of  Personnel  I 
lames  B.  King, 
DinKtor 

Accordingly.  OPM 
1 79  of  title  5  of  the  C(Jde 
Regulations  as  follow 


casepy-case  1 
elerated 


hjd 


adn  inistrative  ( 


cS 


to  add  "with 
the  paragraph 
net  of  1982 
of  interest, 

costs 
a  means  of 
of 
it  makes  no 
to  the  debtor 
OPM  is  not 
payments  in 
ic  statute  or 
!  uch  payments. 

Act 

rulemaking  is 
ations,  and  the 
atory  Flexibility 

do  not  apply. 

Part  179 


CFR 


s  amending  part 
of  Federal 


PART  179— CLAIMS  COLLECTION 
STANDARDS 


1.  The  authority  citation  in  part  179 
is  revised  to  read  as  follows: 

Authority:  3t  U.S.C.  952;  5  U.S.C.  1103; 
Reorganization  Plan  No.  2  of  1978;  5  U.S.C 
5514;  5  CFR  part  550  subpart  K;  31  U.S.C. 
3701;  31  U.S.C.  3711;  31  U.S.C.  3716;  31 
use.  3720A 

2.  Subpart  C.  consisting  of  §§179.301 
through  179.309.  is  revised  to  read  as 
follows: 

Subpart  C— Administrative  Offset 
S«c. 

1 79. 301  Scope  of  regulations. 

179.302  Definitions. 

179.303  General. 

179.304  Notification  procedures. 

179.305  Agency  review. 

179.306  Written  agreement  for  repayment. 

179.307  Administrative  offset. 

179.308  Accelerated  procedures. 

179.309  Additional  administrative 
procedures. 

Subpart  C— Administrative  Offset 
§179.301    Scope  of  regulations. 

These  regulations  apply  to  the 
collection  of  debts  owed  to  the  United 
States  arising  from  transactions  with 
OPM  other  than  those  involving 
payments  made  from  the  Civil  Service 
Retirement  and  Disability  Fund  (the 
Fund),  or  where  a  request  for  an  offset 
from  OPM's  administrative  accounts — 
other  than  the  Fund — is  received  by 
OPM  from  another  Federal  agency. 
Regulations  for  other  agencies  to  request 
OPM's  Retirement  and  Insurance  Group 
to  recover  a  debt  from  the  Fund  are 
provided  at  subpart  R  of  part  831  and 
subpart  D  of  part  845  of  title  5.  Code  of 
Federal  Regulations.  These  regulations 
are  consistent  with  the  Federal  Claims 
Collection  Standards  on  Administrative 
Offset  issued  jointly  by  the  Department 
of  Justice  and  the  General  Accounting 
Office  as  set  forth  in  4  CFR  102.3. 

§179.302    Definitions. 

Administrative  offset,  as  defined  in  31 
.U.S.C.  3701(a)(1).  means  withholding 
money  payable  by  the  United  States 
Government  to,  or  held  by  the 
Government  for.  a  person  to  satisfy  a 
debt  the  person  owes  the  Government. 

Person,  includes  a  natural  person  or 
persons,  profit  or  non-profit 
corporation,  partnership,  association, 
trust,  estate,  consortium,  or  other  entity 
which  is  capable  of  owing  a  debt  to  the 
United  States  Government  except  that 
agencies  of  the  United  States,  or  of  any 
State  or  local  government,  shall  be 
excluded. 


§179.303    General. 

(a)  The  Director  or  his  or  her  designee, 
after  attempting  to  collect  a  debt  from  a 
person  under  section  3(a)  of  the  Federal 
Claims  Collection  Act  of  1966,  as 
amended  (31  U.S.C.  3711(a)).  may 
collect  the  debt  by  administrative  offset 
subject  to  the  following: 

(1)  The  debt  is  certain  in  amount;  and 
{2}  It  is  in  the  best  interest  of  the 
United  States  to  collect  the  debt  by 
administrative  offset  because  it  is  less 
costly  and  speeds  payment  of  the  debt; 

(b)  The  Director,  or  his  or  her 
designee,  may  initiate  administrative 
offset  with  regard  to  debts  owed  by  a 
person  to  another  agency  of  the  United 
States  Government,  upon  receipt  of  a 
request  from  the  head  of  another  agency, 
or  his  or  her  designee,  and  a 
certification  that  the  debt  e.xists  and  that 
the  person  has  been  afforded  the 
necessary  due  process  rights. 

(c)  The  Director,  or  his  or  her 
designee,  may  request  another  agency 
that  holds  funds  payable  to  an  OPM 
debtor  to  offset  the  debt  against  the 
.funds  held  and  will  provide 
certification  that: 

(1 )  The  debt  exists;  and 

(2)  The  person  has  been  afforded  the 
necessary  due  process  rights. 

(d)  If  the  6- year  period  for  bringing 
action  on  a  debt  provided  in  28  U.S.C. 
2415  has  expired,  then  administrative 
offset  may  he  used  to  collect  the  debt 
only  if  the  costs  of  bringing  such  action 
are  likely  to  be  less  than  the  amount  of 
the  debt. 

(e)  No  collection  by  administrative 
offset  shall  be  made  on  any  debt  that  has 
been  outstanding  for  more  than  10  years    . 
unless  facts  material  to  the 
Government's  right  to  collect  the  debt 
were  not  known,  and  reasonably  could 
not  have  been  known,  by  the  official  or 
officials  responsible  for  discovering  and 
collecting  such  debt. 

(f)  These  regulations  do  not  apply  to; 

(1)  A  case  in  which  administrative 
offset  of  the  type  of  debt  involved  is 
explicitly  provided  for  or  prohibited  by  " 
another-statute. 

(2)  Debts  owed  to  OPM  by  other 
agencies  of  the  United  States  or  by  any 
State  or  local  government. 


§179.304    Notification  procedures. 

Before  collecting  any  debt  through 
administrative  offset,  a  notice  of  intent 
to  offset  shall  be  sent  to  the  debtor  by 
certified  mail,  return  receipt  requested, 
at  the  most  current  address  that  is 
available  to  OPM.  The  notice  shall 
provide:' 

(a)  A  description  of  the  nature  and 
amount  of  the  debt  and  the  intention  of 
OPM  to  collect  the  debt  through 
administrative  offset; 
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(b)  An  opportunity  to  inspect  and 
copy  the  records  of  OPM  with  respect  to 
the  debt; 

(c)  An  opportunity  for  review  within 
OPM  concerning  OPM's  determinations 
with  respect  to  the  debt;  and 

(d)  An  opportunity  to  enter  into  a 
written  agreement  for  the  repayment  of 
the  amount  of  the  debt. 

§  179.305    Agency  review. 

(a)  A  debtor  may  dispute  the  existence 
of  the  debt,  the  amount  of  the  debt,  or 
the  terms  of  repayment.  The  request  to 
review  a  disputed  debt  must  be  received 
by  the  OPM  official  identified  in  the 
notification  within  30  calendar  days  of 
the  debtor's  receipt  of  the  written  notice 
described  in  §  179.304. 

(b)  If  the  debtor  requests  an 
opportunity  to  inspect  or  copy  OPM's 
records  concerning  the  disputed  claim, 
10  business  days  will  be  granted  for  the 
review.  The'tirae  period  will  be 
measured  from  the  time  the  request  for 
inspection  is  granted  or  from  the  time 
the  copy  of  the  records  is  received  by 
the  debtor. 

(c)  Pending  the  resolution  of  a  dispute 
initiated  by  the  debtor,  transactions  in 
any  of  the  debtor's  account(s) 
maintained  in  OPM  may  be  temporarily 
suspended  to  the  extent  of  the  debt  that 
is  owed.  Depending  on  the  type  of 
transaction,  the  suspension  could 
preclude  payment,  removal,  or  transfer,      '• 
as  well  as  prevent  the  payment  of  i 
interest  or  discoimt  due  thereon.  Should     i 
the  dispute  be  resolved  in  the  debtor's        > 
favor,  the  suspension  will  be  lifted  1 
immediately.                                                  ( 

(d)  During  the  review  period,  interest,      ' 
penalties,  and  administrative  costs  ' 
authorized  under  the  Federal  Claims 
Collection  Act  of  1966,  as  amended,  will     * 
continue  to  accrue. 

§  179.308    Written  agreement  for 
repayrhent 

A-debtor  who  admits  liability  but  { 

elects  not  to  have  the  debt  collected  by 
administrative  offset  will  be  afforded  an 
opportunity  to  negotiate  a  written 
agreement  for  the  repayment  of  the  debt. 
If  the  financial  condition  of  the  debtor 
does  not  support  the  ability  to  pay  in     ■ 
one  lump-sum,  reasonable  installments 
may  be  considered.  No  installment 
arrangement  will  be  considered  unless 
the  debtor  submits  a  financial  statement, 
executed  under  penalty  of  perjury, 
reflecting  the  debtor's  assets,  fiabilities, 
income,  and  expenses.  The  financial 
statement  must  be  submitted  within  10 
business  days  of  OPM's  request  for  the 
statement.  At  OPM's  option,  a  confess- 
judgment  note  or  bond  of  indemnity 
with  surety  may  be  required  for  the 
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(b)  An  opportunity  to  inspect  and 
copy  the  records  of  0PM  with  respect  to 
the  debt; 

(c)  An  opportunity  for  review  within 
OPM  concerning  OPM's  determinations 
with  respect  to  the  debt;  and 

(d)  An  opportunity  to  enter  into  a 
written  agreement  for  the  repayment  of 
the  amount  of  the  debt. 

§179.305    Agency  review. 

(a)  A  debtor  may  dispute  the  existence 
of  the  debt,  the  amount  of  the  debt,  or 
the  terms  of  repayment.  The  request  to 
review  a  disputed  debt  must  be  received 
by  the  OPM  official  identified  in  the 
notification  within  30  calendar  days  of 
the  debtor's  receipt  of  the  written  notice 
described  in  §  179.304. 

(b)  If  the  debtor  requests  an 
opportunity  to  inspect  or  copy  OPM's 
records  concerning  the  disputed  claim, 
10  business  days  will  be  granted  for  the 
review.  The'time  period  will  be 
measured  from  the  time  the  request  for 
inspection  is  granted  or  from  the  time 
the  copy  of  the  records  is  received  by 
the  debtor. 

(c)  Pending  the  resolution  of  a  dispute 
initiated  by  the  debtor,  transactions  in 
any  of  the  debtor's  account(s] 
maintained  in  OPM  may  be  temporarily 
suspended  to  the  extent  of  the  debt  that 
is  owed.  Depending  on  the  type  of 
transaction,  the  suspension  could 
preclude  payment,  removal,  or  transfer, 
as  well  as  prevent  the  payment  of 
interest  or  discount  due  thereon.  Should 
tl^e  dispute  be  resolved  in  the  debtor's 
favor,  the  suspension  will  be  lifted 
immediately. 

(d)  During  the  review  period,  interest, 
penalties,  and  administrative  costs 
authorized  under  the  Federal  Claims 
Collection  Act  of  1966,  as  amended,  will 
continue  to  accrue. 

§  179.308    Written  agreement  for 
repayment 

A-debtor  who  admits^ liability  but 
elects  nnt  to  have  the  debt  collected  by 
administrative  offset  will  be  afforded  an 
opportunity  to  negotiate  a  written 
agreement  for  the  repayment  of  the  debt. 
If  the  financial  condition  of  the  debtor 
does  not  support  the  ability  to  pay  in 
one  lump-sum,  reasonable  installments 
may  be  considered.  No  installment 
arrangement  will  be  considered  unless 
the  debtor  submits  a  financial  statement, 
executed  under  penalty  of  perjury, 
reflecting  the  debtor's  assets,  liabilities, 
income,  and  expenses.  The  financial 
statement  must  be  submitted  within  10 
business  days  of  OPM's  request  for  the 
statement.  At  OPM's  option,  a  confess- 
judgment  note  or  bond  of  indemnity 
with  surety  may  be  required  for  the 


installment  agreement.  Notwithstanding 
the  provisions  of  this  section,  any 
reduction  or  compromise  of  a  claim  will 
be  governed  by  4  CFR  part  103  and  31 
U.S.C.  3711. 

§  179.307    Administrative  offset 

(a)  If  the  debtor  does  not  exercise  the 
right  to  request  a  review  within  the  time 
specified  in  §  179.305  or,  if  as  a  result 
of  the  review,  it  is  determined  that  the 
debt  is  due  and  no  written  agreement  is 
executed,  then  administrative  offset 
shall  be  ordered  in  accordance  with 
these  regulations  without  further  notice. 

(b)  Request  for  offset  to  a  Federal 
agency:  The  Director  or  his  or  her 
designee  may  request  that  funds  due 
and  payable  to  a  debtor  by  a  Federal 
agency  be  administratively  offset  in 
order  to  collect  a  debt  ovraed  to  OPM 
by  that  debtor.  In  requesting 
administrative  offset  OPM,  as  creditor, 
will  certify  in  writing  to  the  Federal 
agency  holding  funds  of  the  debtor: 

( 1 )  That  the  debtor  owes  the  debt; 

(2)  The  amount  and  basis  of  the  debt; 
and 

(3)  That  OPM  hasxomplied  with  the 
requirements  of  31  U.S.C.  3716,  its  own 
administrative  offset  regulations,  and 
the  applicable  provisions  of  4  CFR  part 
102  with  respect  to  providing  the  debtor 
with  due  process. 

(c)  Request  for  offset  from  a  Federal 
agency:  When  administrative  offset  is 
authorized,  any  Federal  creditor  agency 
may  request  OPM  to  make  an 
administrative  offset  from  any  OPM 
funds  that  are  due  and  payable  to  a 
creditor  agency's  debtor.  OPM  shall 
initiate  the  requested  administrative 
offset  only  upon: 

(1)  Receipt  of  written  certification 
from  the  creditor  agency: 

(i)  That  the  debtor  owes  the  debt; 

(ii)  The  amoimt  and  basis  of  the  debt; 

(iii)  That  the  agency  has  prescribed 
regulations  for  the  exercise  of 
administrative  offset;  and 

(iv)  That  the  agency  has  complied 
with  its  own  administrative  offset 
regulations  and  with  the  applicable 
provisions  of  4  CFR  part  102,  including 
providing  any  required  hearing  or 
review. 

(2)  A  determination  by  OPM  that 
collection  by  ofiset  against  funds 
payable  by  OPM  would  not  otherwise  be 
contrary  to  law. 

§179.308    Accelerated  procedures. 

OPM  may  make  an  administrative 
offset  against  a  payment  to  be  made  to 
the  debtor  prior  to  the  completion  of  the 
procedures  required  by  §  179.304  and 
§  179.305  if  failure  to  take  the  offset 
would  substantially  jeopardize  OPM's 


ability  to  collect  the  debt,  and  the  time 
before  the  payment  is  to  be  made  does 
not  reasonably  permit  the  completion  of 
those  procedures.  Such  prior  offset  shall 
be  promptly  followed  by  the  completion 
of  those  procedures.  Amoimts  recovered 
by  offset  but  later  found  not  to  be  owed 
to  OPM  shall  be  promptly  refunded. 

§179.309    Additional  administrative 
procedures. 

Nothing  contained  in  this  chapter  is 
intended  to  preclude  the  use  of  any 
other  administrative  remedy  which  mav 
be  available. 

[FR  Doc.  94-16632  Filed  7-8-94;  8:45  am] 
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5  CFR  Part  179 
RIN  3206-AF29 

Claims  Collection  Standards;  Debt 
Collection  Act  of  1982:  Salary  Offset 

AGENCY:  Office  of  Personnel 
Management. 

ACTIOff:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  govern  the  collection  of 
debts  owed  to  OPM's  administrative 
accounts  by  Federal  employees.  These 
regulations  implement  the  debt 
collection  procedures  provided  under 
the  Debt  Collection  Act  of  1982  (Act). 
The  Act  authorizes  the  Federal 
Government  to  collect  debts  by  means  of 
offset  from  the  salaries  of  Federal 
employees  without  the  employee's 
consent,  provided  that  the  employee  is 
properly  notified  and  given  the 
opportunity  to  exercise  certain 
administrative  rights.  OPM's  collection 
of  debts  due  the  Retirement  and 
Insurance  Group  for  payment  to  the 
Civil  Service  Retirement  and  Disability 
Fund,  Employees'  Life  Insurance  Fimd, 
the  Retired  Federal  Employees  Health 
Benefits  Fimd,  or  the  Employees'  Health 
Benefits  Fund  is  governed  by  other 
regulatory  provisions. 
DATES:  These  regulations  are  effective 
luly  11.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Wilson,  Chief,  Financial  Policy 
Division,  Office  of  the  Chief  Financial 
Officer  (CFO),  (202)  606-5075. 
SUPPLEMENTARY  INFORMATION:  Section  5 
of  the  Debt  Collection  Act  of  1982  (Act) 
Pub.  L.  97-365)  codified  at  5  U.S.C. 
5514,  makes  several  changes  in  the  way 
Executive  and  Legislative  agencies 
collect  debts  owed  the  Governmem.  The 
purpose  of  the  Act  is  to  improve  the 
ability  of  the  Government  to  collect 
monies  owed  it. 
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Under  the  Act.  wpen  the  head  of  an 
agency  determines  that  an  employee  of 
any  agency  is  indebted  to  the  United 
States,  or  is  notified  by  the  head  of 
another  agency  thai  an  agency  employee 
is  indebted  to  the  I  nited  States,  the 
employee's  debt  mj  y  be  offset  against 


his/her  pay.  Before 


agencies  may  use  the 


salary  offset  recoverj'  procedure,  certain 
due  process  rights  i  nust  be  extended  to 


the  debtor. 


Before  the 
debt  by  salary  offse  I 
debtor  must  be  pro  ' 
the  debt  and  the 
and  copy 
to  the  debt,  enter 


Government  may  collect  a 
,  an  employee- 
ided  with  notice  of 
opbortunity  to  inspect 
Government  records  relating 
a  written 
greem^t,  and  request  an 
the  determination 
the  existence 
debt.  The  employee 
of  his/her  intent 
I  hts  within  the  time 
the  regulations. 


03 


concemmg  \ 


ths 


111 


jlay 


repayment  a; 
impartial  hearing 
of  the  agency 
or  the  amount  of 
must  notify  the  agency 
to  exercise  these  ri| 
period  prescribed 

The  Act  requires 
regulations  for  sa 
rule  establishes 
Office  of  Persoimel 
will  follow  in  makihg 
OPM  has  determintd 
is  interpretative;  it 
definitive  statutory 
requirements 
promulgated  by  OFtvI 
part  550,  subpart  K 
Notice  of  Proposed 
required  pursuant 
In  addition,  becaus^ 
agency  managemer  t 
Notice  of  Proposed 
required  pursuant 
For  these  reasons, 
date  is  not  requirec 
553(d)(2). 

/Vnalysis  and  Comi  nents 


The  Interim  Rule 
the  Federal  Registe  r 
1993  (58  PR  60993] 
period  closed  on  Jj 
labor  organizations 
comments.  OPM 
of  their  comments. 


Section  1 79.201     I  urpose 


One  commentor 
change  the  10  year 
sentence  (i.e..  the 
commencing  actioi^s 
United  States)  to  6 
basis  for  the  reque^ 
based  on  31  U.S.C 
precludes  agencies 
to  collect  a  debt 
the  Government's 
debt  first  accrued, 
exceptions  explai 


agencies  to  issue 
offset.  This  final 
thej  procedures  the 
Management  (OPM) 
a  salary  offset, 
that  this  document 
mplements  a 
scheme  and  the 
contained  in  regulations 
,  codified  in  5  CFR 
Accordingly,  no 
Rulemaking  is 
5  U.S.C.  553(b)(A). 
this  rule  relates  to 
and  personnel,  no 
Rulemaking  is 
5  U.S.C.  553(a)(2). 
delayed  effective 
pursuant  to  5  U.S.C. 


to: 


Id: 


was  published  in 
on  November  19. 
The  comment 
[a^uary  18.  1994.  Two 

responded  with 
h4s  fully  considered  all 


■equested  that  we 
in  the  second 
tjme  allowed  for 
brought  by  the 
years.  "They  cited  no 
Section  179.201  is 
3716  which 
&t)m  initiating  offset 
m<)re  than  10  years  after 
ght  to  collect  the 
'  vith  certain 

in  that  section. 


Notice  Requirements 


lin^d 


Section  179.202    Scope 

In  response  to  a  commenter,  we 
corrected  the  reference  "Section 
179.207,  Notice  Requirement"  to  . 
"Section  179.207,  Hearing." 

Section  179.206 
Before  Offset 

(a)(16)  One  commenter  wished  to 
insert  "with  interest"  after  the  word 
"employee"  in  this  sentence.  While  the 
Debt  Collection  Act  of  1982  requires  the 
assessment  of  interest,  penalty  fees,  and 
administrative  costs  on  delinquent  debts 
as  a  means  of  strengthening  enforcement 
of  collections,  it  makes  no  provision  to 
pay  interest  to  the  debtor  for  erroneous 
collections.  OPM  is  not  authorized  to 
make  such  payments  in  the  absence  of 
a  specific  statute  or  authority.  This 
reasoning  applies  also  to  the  same 
comment  regarding  section  179.215 
Refunds. 

Section  179.207    Hearing 

Both  commenters  objected  to  the 
perceived  inequity  in  treatment  of 
parties  who  fail  to  appear  (§179.207(j)). 
We  have  inserted  the  following 
language: 

*   *  *  proceed  with  the  hearing  as 
scheduled  and  make  his/her  determination 
based  upon  the  oral  testimony  presented  and 
the  documentary  evidence  submitted  by  tnith 
parties.  With  the  agreement  of  both  parties, 
the  hearing  official  shall  schedule  a  new 
hearing  date. 

One  commenter  suggested  several 
other  changes  to  this  section,  §§  179.208 
and  179.209  but  provided  no  bases  for 
the  changes.  Since  the  regulation  as 
published  complies  with  requirements 
of  the  Debt  Collection  Act  of  1982,  the 
suggested  changes  were  not  made. 

Executive  Order  (E.O.)  12291,  Federal 
Regulation 

OPM  has  determined  that  this  is  not 
a  major  rule  as  defined  under  section 
1(b)  of  E.O.  12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  are  regulations  that  will 
affect  only  employees  of  the  Federal 
Government. 

ListofSubjectsin5CFRPar1179  . 

Claims. 

Office  of  Personnel  Management. 
James  B.  King,         c 

Director. 

Accordingly,  OPM  is  amending  title  5, 
Code  of  Federal  Regulations,  part  179  as 
follows: 


PART  179— CLAIMS  COLLECTION 
STANDARDS 

1 .  The  authority  citation  for  part  1 79 
is  revised  to  read  as  follows: 

Authority:  31  U.S.C.  952;  5  U.S.C.  1103: 
Reorganization  Plan  No.  2  of  1978;  5  U.S.C. 
5514;  5  CFR  part  550  subpart  K;  31  U.S.C. 
3701;  31  U.S.C.  3711;  31  U.S.C.  3716;  31 
U.S.C.  3720A. 

2.  Section  179.102  of  subpart  A  is 
revised  to  read  as  follows: 

§  179.102    Delegation  of  authority. 

(a)  The  Chief  Financial  Officer  and  his 
or  her  delegates  are  designated  by  the 
Director  and  authorized  to  perform  all 
the  duties  for  which  the  Director  is 
responsible  under  the  Debt  Collection 
Act  of  1982  and  Office  of  Personnel 
Management  regulations  with  the 
exception  of  debts  arising  from  the  Civil 
Service  Retirement  and  Disability  Fimd, 
the  Employees'  Life  Insurance  Fund,  the 
Retired  Federal  Employees  Health 
Benefits  Act  (74  Stat.  849).  and  the 
Employees  Health  Benefits  Fund. 
However,  the  Chief  Financial  Officer 
and  his  or  her  delegates  will  request  a 
review  by  the  General  Counsel  or  his  or 
her  designee  for  all  claims  processed  (in 
amounts  of  $2500  or  more)  for 
compromise,  suspension,  and 
termination  of  collection  action. 

(b)  The  Associate  Director  for 
Retirement  and  Insurance  and  his  or  her 
delegates  are  designated  by  the  Director 
and  authorized  to  perform  all  the  duties 
for  which  the  Director  is  responsible 
under  the  Debt  Collection  Act  of  1982 
and  Office  of  Personnel  Management 
regulations  on  debts  caused  by 
payments  from  the  Civil  Service 
Retirement  and  Disability  Fund 
(subchapter  III  of  chapter  83  or  chapter 
84).  claims  under  the  provisions  of  the 
Federal  Employees'  Life  Insurance  Fimd 
(chapter  87).  the  Retired  Federal 
Employees  Health  Benefits  Act  (74  Stat. 
849).  the  Employees  Health  Benefits 
Fund  (chapter  89),  the  Panama  Canal    . 
Construction  Annuity  Act  (58  Siat.  257), 
and,  the  Lighthouse  Service  Widows' 
Annuity  Act  (64  Stat.  465). 

3.  Subpart  B,  consisting  of  §§  179.201 
through  179.218,  is  revised  to  read  as 
follows: 

Subpart  B— Salary  Offset 

Sec. 

179.201  Purpose. 

179.202  Scope. 

'  179.203  Definitions. 

179.204  Applicability  of  regulations. 

179.205  Waiver  requests  and  claims  to  the.. 
General  Accounting  Office. 

179.206  Notice  requirements  before  offset. 

179.207  Hearing. 

179.208  Certification: 


179.209  Voluntary  repayment  agreement  as 
alternative  to  salary  oH^set 

179.210  Special  review. 

179.211  Notice  of  salary  offset. 

179.212  Procedures  for  salary  offset. 

179.213  Coordinating  salary  offset  with 
other  agencies. 

179.214  Interest,  penalties  and 
administrative  costs. 

179.215  Refunds. 

179.216  Request  for  the  services  of  a 
hearing  official  when  the  creditor  agency 
is  not  OPM. 

179.217  Non-waiver  of  rights  by  payments. 

179.218  Additional  administrative 
collection  action. 

Subpart  B — Salary  Offset 

§179.201    Purpose. 

The  purpose  of  the  Debt  Collection 
Act  of  1982  (Pub.  L.  97-365),  is  to 
provide  a  comprehensive  statutory 
approach  to  the  collection  of  debts  due 
the  Federal  Government.  These 
regulations  implement  section  5  of  the 
Act  which  authorizes  the  collection  of  . 
debts  owed  by  Federal  employees  to  the 
Federal  Government  by  means  of  salary 
offset,  except  that  no  claim  may  be 
collected  by  such  means  if  outstanding 
for  more  than  10  years  after  the  agency's 
right  to  collect  the  debt  first  accrued, 
unless  facts  material  to  the 
Government's  right  to  collect  were  not 
known,  and  could  not  reasonably  have 
been  known,  by  the  official  or  officials 
who  were  charged  with  the 
responsibility  for  discovery  and 
collection  of  such  debts.  These 
regulations  are  consistent  with  the 
regulations  on  salary  offset  published  by 
the  Office  of  Personnel  Management 
(OPM)  on  July  3,  1984  (49  FR  27470)  in 
5  CFR  part  550,  subpart  K. 

§179.202    Scope. 

(a)  These  regulations  provide 
procedures  for  the  collection  of  monies 
from  a  Federal  employee's  pay  by  salary 
offset  to  satisfy  certain  debts  owed  the 
Government. 

(b)  These  regulations  apply  to  all 
collections  by  the  Director  of  OPM 
(except  collections  involving  debts 
because  of  payments  made  from  the 
Civil  Service  Retirement  and  Disability 
Fimd,  payments  made  imder  the  Retired 
Federal  Employees  Health  Benefits  Act 
(74  Stat.  849),  the  Panama  Canal 
Construction  Annuity  Act  and  the 
Lighthouse  Service  VVidows'  Annuity 
Act  and  payments  or  premiums  relating 
to  the  Federal  Employees'  Life 
Insurance  Fund  or  the  Federal 
Employees  Health  Benefits  Fimd)  from: 

(1)  Federal  employees  who  owe  debts 
to  OPM;  and 

(2)  OPM  employees  who  owe  dehts  to 
other  agencies. 
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179.209  Voluntary  repayment  agreement  as 
alternative  to  salary  offset 

179.210  Special  review. 

179.211  Notice  of  salary  offset.  . 

179.212  Procedures  for  salary  offset. 

179.213  Coordinating  salary  offset  with 
other  agencies. 

179.214  Interest,  penalties  and 
administrative  costs. 

179.215  Refunds. 

179.216  Request  for  the  services  of  a 
hearing  official  when  the  creditor  agency 
is  not  0PM. 

179.217  Non-waiver  of  rights  by  payments. 

179.218  Additional  administrative 
collection  action. 

Subpart  B — Salary  Offset 

§179.201    Purpose. 

The  purpose  of  the  Debt  Collection 
Act  of  1982  (Pub.  L.  97-365),  is  to 
provide  a  comprehensive  statutory 
approach  to  the  collection  of  debts  due 
the  Federal  Government.  These 
regulations  implement  section  5  of  the 
Act  which  authorizes  the  collection  of 
debts  owed  by  Federal  employees  to  the 
Federal  Government  by  means  of  salary 
offset,  except  that  no  claim  may  be 
collected  by  such  means  if  outstanding 
for  more  than  10  years  after  the  agency's 
right  to  collect  the  debt  first  accrued, 
unless  facts  material  to  the 
Government's  right  to  collect  were  not 
known,  and  could  not  reasonably  have 
been  known,  by  the  official  or  officials 
who  were  charged  with  the 
responsibility  for  discovery  and 
collection  of  such  debts.  These 
regulations  are  consistent  with  the 
regulations  on  salary  offset  published  by 
the  Office  of  Personnel  Management 
(OPM)  on  July  3,  1984  (49  FR  27470)  in 
5  CFR  part  550,  subpart  K. 

§179.202    Scope.  - 

(a)  These  regulations  provide 
procedures  for  the  collection  of  monies 
fi'om  a  Federal  employee's  pay  by  salary 
offset  to  satisfy  certain  debts  owed  the 
Government. 

(b)  These  regulations  apply  to  all 
collections  by  the  Director  of  OPM 
(except  collections  involving  debts 
because  of  payments  made  from  the 
Civil  Service  Retirement  and  Disability 
Fund,  payments  made  imder  the  Retired 
Federal  Employees  Health  Benefits  Act 
(74  Stat.  849),  the  Panama  Canal 
Construction  Annuity  Act  and  the 
Lighthouse  Service  \Vidows*  Annuity 
Act  and  payments  or  premiums  relating 
to  the  Federal  Employees'  Life 
Insurance  Fund  or  the  Federal 
Employees  Health  Benefits  Fimd)  from: 

(1)  Federal  employees  who  owe  debts 
to  OPM;  and 

(2)  OPM  employees  who  owe  debts  to 
other  agencies. 


(c)  These  regulations  do  not  apply  to 
-  debts  or  claims  arising  under  the 

Internal  Revenue  Code  of  1954,  as 
amended  (26  U.S.C.  1  et  seq);  the  Social 
Security  Act  (42  U.S.C.  301  et  seq.);  the 
tariff  laws  of  the  United  States;  or  fo  any 
case  where  collection  of  a  debt  by  salary 
offset  is  explicitly  provided  for  or 
prohibited  by  another  statute  (e.g.,  travel 
advances  in  5  U.S.C.  5705  and  employee 
training  expenses  in  5  U.S.C.  4108). 

(d)  Section  179.207  does  not  apply  to 
any  adjustment  to  pay  arising  from  an 
employee's  election  of  coverage  or  a 
change  in  coverage  under  a  Federal 
benefits  program  requiring  periodic 
deductions  from  pay,  if  the  amount  to 
be  recovered  was  accumulated  over  four 
pay  periods  or  less. 

(e)  Nothing  in  these  regulations 
precludes  the  compromise,  suspension, 
or  termination  of  collection  actions, 
where  appropriate,  under  the  standards 
implementing  the  Federal  Claims 
Collection  Act  (31  U.S.C.  3711  et  seq., 

4  CFR  parts  101-105.  38  CFR  1.900  et 
seq.). 

(f)  Nothing  in  these  regulations 
precludes  an  employee  from  requesting 
a  waiver  of  the  debt  under  applicable 
statute;  under  the  standards  and 
procedures  specified  by  the  Federal 
Claims  Collection  Standards  (FCCS);  or 
waiver  of  salary  overpayment  under  5 
U.S.C.  5584,  10  U.S.C.  2774,  or  32 
U.S.C.  716,  by  submitting  a  subsequent 
claim  to  the  General  Accounting  Office 
in  accordance  with  procedures 
established  by  the  General  Accounting 
Office. 

§179.203    Definitions. 

As  used  in  this  subpart  the  following 
definitions  shall  apply: 

Agency  means: 

(1)  An  Executive  Agency  as  defined 
by  section  105  of  title  5,  United  States 
Code; 

f2)  A  military  department  as  defined 
by  section  102  of  title  5,  United  States 
Code; 

(3)  An  agency  or  court  of  the  judicial 
branch  including  a  court  as  defined  in 
section  610  of  title  28,  United  States 
Code,  the  District  Court  for  the  Northern 
Mariana  Islands  and  the  Judicial  Panel 
and  Multidistrict  Litigation; 

(4)  An  agency  of  the  legislative 
branch,  including  the  U.S.  Senate  and 
the  U.S.  House  of  Representatives;  and 

(5)  Other  independent  establishments 
that  are  entities  of  the  Federal 
Government. 

Certification  means  a  written  debt 
claim,  as  prescribed  by  §  179.209,  that  is 
received  from  a  creditor  agency  and 
which  requests  the  paying  agency  to 
offset  the  salary  of  an  employee. 

Claim  See  debt. 


Creditor  agency  means  an  agency  of 
the  Federal  Government  to  which  the 
debt  is  owed.  For  purposes  of  this  part 
creditor  agency  includes  OPM,  unless 
otherwise  noted. 

Debt  means  money  owed  by  an 
employee  of  the  Federal  Government  to 
an  agency  of  the  Federal  Government, 
from  sources  which  include  loans 
insured  or  guaranteed  by  the  United 
States  and  all  other  amounts  due  the 
Government  from  fees,  leases,  rents, 
royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interests,  fines  and 
forfeitures  (except  those  arising  under 
the  Uniform  Code  of  Military  Justice) 
and  all  other  similar  sources. 

Delinquent  means  the  failure  to  pay 
an  obligation  or  debt  by  the  date 
specified  in  the  initial  notification  or 
applicable  contractual  agreement, 
unless  other  payment  arrangements 
have  been  agreed  to  by  OPM  and  the 
debtor  by  that  date,  or  if,  at  any  time 
thereafter,  the  debtor  fails  to  satisfy  the 
obligations  under  a  payment  agreement 
with  the  creditor  agency. 

Director  means  the  Director  of  OPM  or 
his  or  her  designee. 

Disposable  pay  means  that  part  of 
current  basic  pay.  special  pay,  incentive 
pay.  retired  pay.  retainer  pay.  or.  in  the 
case  of  an  employee  not  entitled  to  basic 
pay.  other  authorized  pay  remaining 
after  the  deduction  of  any  amount 
required  by  law  to  be  withheld.  OPM 
shall  allow  the  following  deductions, 
and  any  others  required  by  law  to  be 
withheld,  in  determining  disposable  pay 
subject  to  salary  offset; 

(1)  Federal  employment  taxes; 

(2)  Amounts  mandatorily  wdlhheld  for 
the  U.S.  Soldiers'  and  Airmen's  Home; 

(3)  Fines  and  forfeitures  ordered  by  a 
court  martial  or  by  a  commanding 
officer; 

(4)  Federal,  state  or  local  income  taxes 
no  greater  than  would  be  the  case  if  the 
employee  claimed  all  dependents  to 
which  he  or  she  is  entitled  and  such 
additional  amounts  for  which  the 
employee  presents  evidence  of  a  tax 
obligation  supporting  the  additional 
withholding; 

(5)  Amounts  withheld  from  benefits 
payable  under  title  II  of  the  Social 
Security  Act  where  the  withholding  is 
required  by  law; 

(6)  Amounts  deducted  for  Medicare; 

(7)  Health  insurance  premiums; 

(8)  Normal  retirement  contributions  as 
explained  in  5  CFR  581.105(e)  (e.g.. 
Civil  Service  Retirement  deductions. 
Survivor  Benefit  Plan  or  Retired 
Serviceman's  Family  Protection  Plan); 
and 

(9)  Normal  life  insurance  premiums 
(e.g..  Serviceman's  Group  Life  Insurance 
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and  basic  Federal  Enployee's  Group 
Life  Insurance  premii  ims)  exclusive  of 
optional  life  insuranc  e  premiums. 

Employee  means  a 
of  OPM  or  other  agenjcy,  including  a 
current  member  of  thte  Armed  Forces  or 
Reserve  of  the  Armec  Forces  of  the 
United  States. 

FCCS  means  the  Ft  deral  Claims 
Collection  Standards  jointly  published 
by  the  Department  oqjustice  and  the 
General  Accounting  ( )ffice  of  4  CFR 
101.1  etseq. 

Hearing  official  me  ans  an  individual 
(including  an  administrative  law  judge) 
responsible  for  conducting  any  hearing 
widi  respect  to  the  e?  istence  or  amount 
of  a  debt  claimed,  and  rendering  a 
decision  on  the  basis  of  such  hearing.  A 
hearing  official  may  not  be  under  the 
supervision  or  contrc  1  of  the  Director  of 
OPM  when  OPM  is  tl  le  creditor  agency. 

Notice  of  intent  to  i  iffset  or  notice  of 
intent  means  a  writte  i  notice  bom  a 
creditor  agency  to  an  employee  that 
states  the  creditor  ag«  ncy's 
determination  that  th  b  employee  owes  a 
debt  to  the  creditor  a|  ;ency  and  apprises 
the  employee  of  certa  in  administrative 
rights. 

Notice  of  salary  of)  wt  means  a  written 
notice  from  the  payir  g  agency  to  an 
employee  after  a  certification  has  been 
issued  by  the  creditoi  agency,  informing 
the  employee  that  sal  uy  offset  will 
begin  at  the  next  offi(  ially  estabUshed 
pay  interval. 

Office  means  the  c<  ntral  and  regional 
offices  of  the  Office  a  f  Personnel 
Management. 

Paying  agency  mea  as  the  agency  of 
the  Federal  Govemm  ;nt  which  employs 
the  individual  who  o  ves  a  debt  to  an 
agency  of  the  Federal  Government.  In 
some  cases,  OPM  ma  f  be  both  the 
creditor  agency  and  t  le  paying  agency. 

PayToIl  office  mean  s  the  payroll  office 
in  the  paying  agency  which  is  primarily 
responsible  for  the  payroll  records  and 
the  coordination  of  p  ly  matters  with  the 
appropriate  personne  I  office  with 
respect  to  an  employi «.  Payroll  office, 
with  respect  to  OPM,  means  the  central 
payroll  office. 

Salary  offset  mean!  an  administrative 
offset  to  collect  a  deb  under  5  U.S.C. 
551 4  by  deduction(s)  at  one  or  more    ' 
officially  estabUshed  pay  intervals  from 
the  current  pay  accot  nt  of  an  employee, 
without  his  or  her  coi  isent. 

Salary  Offset  Coon  inator  means  an 
official,  designated  b; '  the  Director  of 
OPM,  who  is  respon^ble  for 
coordinating  debt  col  lection  activities 
for  OPM. 

Waiver  means  the  ( ancellation, 
remission,  forgivenes  s,  or  non-recovery 
of  a  debt  allegedly  ov  ed  by  an  employee 
to  OPM  or  another  ag  sncy  as  permitted 


or  required  by  5  U.S.C.  5584, 10  U.S.C. 
2774.  32  U.S.C.  716,  or  any  other  law. 

§  179.204    Applicability  of  regulations. 

These  regulations  are  to  be  followed 
for  all  OPM  collections  (except  those 
involving  retirement,  life,  and  health 
insurance  debts  for  recovery  by  the 
Associate  Director  for  Retirement  and 
Insurance)  in  instances  where: 

(a)  OPM  is  owed  a  debt  by  an 
individual  currently  employed  by 
another  agency; 

(b)  OPM  is  owed  a  debt  by  an 
individual  who  is  a  current  employee  of 
OPM;  or 

(c)  OPM  currently  employs  an 
individual  who  owes  a  debt  to  another 
Federal  agency.  Upon  receipt  of  proper 
certification  from  the  creditor  agency, 
OPM  vdll  offset  the  debtor-employee's 
salary  in  accordance  with  these 
regulations. 

§  179.205    Waiver  requests  and  claims  to 
the  General  Accounting  Offica. 

These  regulations  do  not  preclude  an 
employee  from  requesting  waiver  of  an 
overpayment  under  5  U.S.C.  5584, 10 
U.S.C.  2774,  32  U.S.C.  716.  or  in  any 
way  questioning  the  amount  or  validity 
of  a  debt  by  submitting  a  subsequent 
claim  to  the  General  Accounting  Office 
in  accordance  with  the  procedures 
prescribed  by  the  General  Accounting 
Office.  These  regulations  do  not 
preclude  an  employee  from  requesting  a 
waiver  pursuant  to  other  statutory 
provisions  pertaining  to  the  particular 
debt  being  collected. 

§  1 79.206    Notice  requirements  before 
offset- 

(a)  Deductions  under  the  authority  of 
5  U.S.C.  5514  shall  not  be  made  unless 
the  creditor  agency  provides  the 
employee  with  written  notice  that  he/ 
she  owes  a  debt  to  the  Federal 
government  a  minimum  of  30  calendar 
days  before  salary  offset  is  initiated. 
When  OPM  is  the  creditor  agency,  this 
notice  of  Intent  to  offset  an  employee's 
salary  shall  be  hand-delivered  at  work, 
or  sent  by  registered  mail,  return  receipt 
requested,  to  the  employee's  most 
current  address  that  is  available  to  the 
Office  and  will  state: 

(1)  That  the  creditor  agency  has 
reviewed  the  records  relating  to  the 
claim  and  has  determined  that  a  debt  is 
owed,  the  amount  of  the  debt,  and  the 
facts  giving  rise  to  the  debt; 

(2)  The  creditor  agency's  intention  to 
collect  the  debt  by  means  of  deduction 
from  the  employee's  current  disposable 
pay  account  until  the  debt  and  all 
accimiulated  interest  are  paid  in  full; 

(3)  The  amount,  frequency,  beginning 
date,  and  duration  of  the  intended 
deductions; 


(4)  An  explanation  of  OPM's  poUcy 
concerning  interest,  penalties  and 
administrative  costs  including  a 
statement  that  such  assessments  must  be 
made  unless  excused  in  accordance 
with  the  FCCS.  4  CFR  101.1  et  seq. 
(§179.214); 

(5)  The  employee's  right  to  inspect 
and  copy  all  records  of  the  office 
pertaining  to  the  debt  claimed,  or  to 
request  and  to  receive  copies  of  such 
records  if  personal  inspection  is 
impractical; 

(6)  If  not  previously  provided,  the 
opportunity  to  establish  a  schedule  for 
the  voluntary  repayment  of  the  debt 
through  offset  or  to  enter  into  an 
agreement  to  estabUsh  a  schedule  for 
repayment  of  the  debt  in  lieu  of  offset 
(4  CFR  102.2(e)).  The  agreement  must 
contain  terms  agreeable  to  the  Office 
and  must  be  in  such  form  that  it  is 
legally  enforceable.  The  agreement 
must: 

(i)  Be  in  writing; 

(ii)  Be  signed  by  both  the  employee 
and  the  creditor  agency; 

(iii)  Specify  all  the  terms  of  the 
arrangement  for  payment;  and   . 

(iv)  Contain  a  provision  accelerating 
the  debt  in  the  event  of  a  default  by  the 
debtor,  but  such  an  increase  may  not 
result  in  a  deduction  that  exceeds  15 
percent  of  the  employee's  disposable 
pay  unless  the  employee  has  agreed  in 
writing  to  the  deduction  of  a  greater 
amount  (5  CFR  550.1104(1)). 

(7)  The  right  to  a  hearing  conducted 
by  an  impartial  hearing  official  (an 
administrative  law  judge,  or 
alternatively,  a  hearing  official  not 
under  the  supervision  or  control  of  the 
Director)  with  respect  to  the  existence 
and  amount  of  the  debt  claimed,  or  the 
repayment  schedule  (i.e.,  the  percentage 
of  disposable  pay  to  be  deducted  each 
pay  period),  so  long  as  a  petition  is  filed 
by  the  employee  as  prescribed  in 
§179.207; 

(8)  The  method  and  time  period  for 
requesting  a  hearing; 

(9)  The  UEune,  address  and  phone 
number  of  an  official  or  employee  of  the 
Office  who  may  be  contacted 
concerning  procedures  for  requesting  a 
hearing; 

(10)  The  name  and  address  of  the 
office  to  which  the  petition  for  a  hearing 
should  be  sent; 

(11)  That  a  timely  and  properly  filed 
petition  for  hearing  will  stay  the 
commencement  of  collection 
proceedings  (a  timely  filing  must  be 
received  in  the  office  specified  under 
paragraph  (a)(10)  of  this  section  writhin 
15  calendar  days  after  receipt  of  such 
notice  of  intent  to  offset); 

(12)  That  the  Office  will  initiate 
certification  procedures  19. implement  a 


salary  offset  (which  may  not  exceed  15 
percent  of  the  employee's  disposable 
pay)  not  less  than  30  days  from  the  date 
of  receipt  of  the  notice  of  debt,  unless 
the  employee  files  &  timely  petition  for 
a  heariM; 

(13)  Tnat  a  final  decision  on  the 
hearing  (if  a  hearing  is  requested)  will 
be  issued  at  the  earliest  practical  date, 
but  not  later  than  60  days  after  the  filing 
of  the  petition  requesting  the  hearing, 
unless  the  employee  requests  and  the 
hearing  official  grants  a  delay  in  the 
proceedings; 

(14)  That  any  knowingly  false  or 
frivolous  statements,  representations,  or 
evidence  may  subject  the  employee  to; 

(i)  Disciplinary  procedures 
appropriate  under  chapter  75  of  title  5. 
United  States  code;  part  752  of  title  5. 
Code  of  Federal  Regulations;  or  any 
other  applicable  statute  or  regulations; 

(ii)  Penalties  under  the  False  Claims 
Act.  sections  3729  through  3731  of  title 
31,  United  States  Code,  or  any  other 
applicable  statutory  authority;  and 

(iii)  Criminal  penalties  under  sections 
286.  287, 1001,  and  1002  of  dtle  18. 
United  States  code,  or  any  other 
applicable  statutory  authority; 

(15)  Any  other  rights  and  remedies 
available  to  the  employee  under  statutes 
or  regidations  governing  the  program  for 
which  the  collection  is  being  made; 

(16)  That  unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary,  amounts  paid  on  or 
deducted  for  the  debt,  which  are  later 
waived  or  found  not  owed  to  the  United 
States,  will  be  promptly  refunded  to  the 
employee;  and 

(17)  That  proceedings  uith  respect  to 
such  debt  are  governed  by  section  5  of 
the  Debt  Collection  Act  of  1982  (5 
U.S.C.  5514). 

(b)  The  Office  is  not  required  to 
comply  with  paragraph  (a)  of  this 
section  for  any  adjustment  to  pay  arising 
from: 

(1)  An  employee's  selection  of 
coverage  or  a  change  in  coverage  under 
a  Federal  benefits  program  requiring 
periodic  deductions  from  pay,  if  the 
amount  to  be  recovered  was 
accumulated  over  four  pay  periods  or 
less;  or 

(2)  An  employee's  consent  to  make 
voluntary  withholdings  from  his  or  her 
current  pay  account. 

§179.207    Hearing. 

(a)  Request  for  hearing.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  an  employee  who  desires  a 
bearing  concerning  the  existence  or 
amount  of  the  debt  or  the  proposed 
offset  schedule  must  send  such  a 
request  to  the  office  designated  in  the 
notice  of  iptent  (§  179.207(a)(10)).  The 
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salary  offset  (which  may  not  exceed  15 
percent  of  the  employee's  disposable 
pay)  not  less  than  30  days  from  the  date 
of  receipt  of  the  notice  of  debt,  unless 
the  employee  files  a  timely  petition  for 
a  heariM; 

(13)  Tnat  a  final  decision  on  the 
hearing  (if  a  hearing  is  requested)  will 
be  issued  at  the  earliest  practical  date, 
but  not  later  than  60  days  after  the  filing 
of  the  petition  requesting  the  hearing, 
unless  the  employee  requests  and  the 
hearing  official  grants  a  delay  in  the 
proceedings; 

(14)  That  any  knowingly  false  or 
frivolous  statements,  representations,  or 
evidence  may  subject  the  employee  to; 

(i)  Disciplinary  procedures 
appropriate  under  chapter  75  of  title  5. 
United  States  code;  part  752  of  title  5. 
Code  of  Federal  Regulations;  or  any 
other  appbcable  statute  or  regulations; 

(ii)  Penalties  under  the  False  Claims 
Act,  sections  3729  through  3731  of  title 
31,  United  States  Code,  or  any  other 
applicable  statutory  authority;  and 

(iii)  Criminal  penalties  under  sections 
286,  287. 1001,  and  1002  of  title  18. 
United  States  code,  or  any  other 
applicable  statutory  authority; 

(15)  Any  other  rights  and  remedies 
available  to  the  employee  under  statutes 
or  regidations  governing  the  program  for 
which  the  collaction  is  being  made; 

(16)  That  unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary,  amounts  paid  on  or 
deducted  for  the  debt,  which  are  later 
waived  or  found  not  owed  to  the  United 
States,  will  be  promptly  refunded  to  the 
employee;  and 

(17)  That  proceedings  with  respect  to 
such  debt  are  governed  by  section  5  of 
the  Debt  Collection  Act  of  1982  (5 
'U.S.C.  5514). 

(b)  The  Office  is  not  required  to 
comply  with  paragraph  (a)  of  this 
section  for  any  adjustment  to  pay  arising 
from: 

(1)  An  employee's  selection  of 
coverage  or  a  change  in  coverage  under 
a  Federal  benefits  program  requiring 
periodic  deductions  from  pay,  if  the 
amount  to  be  recovered  was 
accumulated  over  four  pay  periods  or 
less;  or 

(2)  An  employee's  consent  to  make 
voluntary  witliholdings  from  his  or  her 
current  pay  account. 

§179^07    Hearing. 

(a)  Request  for  hearing.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  an  employee  who  desires  a 
bearing  concerning  the  existence  or 
amount  of  the  debt  or  the  proposed 
offset  schedule  must  send  such  a 
request  to  the  office  designated  in  the 
notice  of  intent  (§  179.207(a)(10)).  The 


request  (or  petition)  for  hearing  must  be 
received  by  the  designated  office  not 
later  than  15  calendar  days  following 
the  employee's  receipt  of  the  notice.  The 
employee's  request  (or  petition)  must: 

(1)  Be  signed  by  the  employee; 

-  (2)  Fully  identify  and  explain  with 
reasonable  specificity  all  the  facts, 
evidence  and  witnesses,  if  any,  that  the 
employee  believes  support  his  or  her 
position;  and 

{3)  Specify  whether  an  oral  or  paper 
hearing  is  requested.  If  an  oral  hearing 
is  desired,  the  request  should  explain 
why  the  matter  cannot  be  resolved  by 
review  of  the  documentary  evidence 
alone  (4  CFR  102.3(c)). 

(b)  Failure  to  timely  submit.  (1)  If  the 
employee  files  a  petition  for  a  hearing 
after  the  expiration  of  the  15  calendar 
day  period  provided  for  in  paragraph  (a) 
of  this  section,  the  Office  may  accept  the 
request  if  the  employee  can  show  that 
the  delay  was  the  result  of 
circumstances  beyond  his  of  her  control 
or  failure  to  receive  actual  notice  of  the 

'  filing  deadline  (unless  the  employee 
had  actual  notice  of  the  filing  deadline). 

(2)  An  employee  waives  the  right  to 
a  hearing,  and  will  have  bis  or  her 
disposable  pay  offset  in  accordance  with 
the  Office  offset  schedule,  if  the 
employee: 

(i)  Fails  to  file  a  timely  request  for  a 
hearing  unless  such  failure  is  excused; 
or 

(ii)  Fails  to  appear  at  an  oral  hearing 
of  which  he  or  she  was  notified  unless 
the  hearing  official  determines  that 
failure  to  appear  was  due  to 
circumstances  beyond  the  employee's 
control. 

(c)  Representation  at  the  bearing.  The 
creditor  agency  may  be  represented  by 
legal  counsel.  The  employee  may 
represent  hi^iself  or  herself  or  may  be 
represented  by  an  individual  of  his  or 
her  choice  and  at  his  or  her  expense. 

(d)  Review  of  Office  records  related  to 
the  debt.  (1)  An  employee  who  intends 
to  inspect  or  copy  crediitor  agency 
records  related  to  the  debt,  as  provided 
by  §ri 79. 207(a)(5),  must  send  a  letter  to 
the  official  designated  in  the  notice  of 
intent  to  offset  stating  his  or  her 
intention.  The  letter  must  be  received 
within  15  calendar  days  after  the 
employee's  receipt  of  the  notice. 

(2)  In  response  to  a  timely  request 
submitted  by  the  debtor,  the  designated 
official  will  notify  the  employee  of  the 
location  and  time  when  the  employee 
may  inspect  and  copy  records  related  to 
the  debt. 

(3)  If  personal  inspection  is 
impractical,  arrangements  shall  be  made 
to  end  copies  of  such  records  to  the 
employee. 


(e)  Hearing  official.  The  Office  may 
request  an  administrative  law  judge  to 
conduct  the  hearing,  or  the  Office  may 
obtain  a  hearing  official  who  is  not 
under  the  supervision  or  control  of  the 
Director  of  OPM. 

(0  Obtaining  the  senices  of  a  hearing 
official  when  OPM  is  the  creditor 
agency.  (1)  When  the  debtor  is  not  an 
OPM  employee  and  the  Office  cannot 
provide  a  prompt  and  appropriate 
hearing  before  a  hearing  official 
furnished  pursuant  to  another  lawful 
arrangement,  the  Office  may  contact  an 
agent  of  the  paying  agency  designated  in 
5  CFR  part  581.  appendix  A.  or  other 
individual  designated  by  the  paying 
agency,  and  request  a  hearing  official. 

(2)  When  the  debtor  is  an  OPM 
employee,  the  Office  may  contact  any 
agent  of  another  agency  designated  in  5 
CFR  part  581,  appendix  A.  or  otherwise 
designated  by  that  agency,  to  request  a 
hearing  official. 

(g)  Procedure. — (1)  General.  After  the 
employee  requests  a  hearing,  the 
hearing  official  shall  notify'  the 
employee  of  the  fonn  of  the  hearing  to 
be  provided.  If  the  hearing  will  be  oral, 
the  notice  shall  set  forth  the  date,  time 
and  location  of  the  hearing.  If  the 
hearing  will  be  paper,  the  employee 
shall  be  notified  that  he  or  she  should 
submit  arguments  in  writing  to  the 
hearing  official  by  a  specified  date  after 
which  the  record  shall  be  closed.  This 
date  shall  give  the  employee  reasonable 
time  to  submit  documentation. 

(2)  Oral  hearing.  An  employee  who 
requests  an  oral  hearing  shall  be 
provided  an  oral  hearing  if  the  hearing 
official  determines  that  the  matter 
cannot  be  resolved  by  review  of 
documentary-  evidence  alone  (e.g.,  when 
an  issue  of  credibility  or  veracity  is 
involved).  The  hearing  is  not  an 
adversarial  adjudication  and  :i  j  1  not 
take  the  form  of  an  evidentiar}  bearing. 
Oral  hearings  may  take  the  form  of,  but 
are  not  limited  to: 

(i)  Informal  conferences  with  the 
hearing  official,  in  which  the  employee 
emd  agency  representative  v^ill  be  given 
full  opportunity  to  present  evidence, 
witnesses,  and  argument; 

(ii)  Informal  meetings  with  an 
interview  of  the  employee;  or 

(iii)  Formal  written  submissions  with 
an  opportunity  for  oral  presentation. 

(3)  Paper  hearing.  If  tne  hearing 
official  determines  that  an  oral  hearmg 
is  not  necessary,  he  or  she  will  make  a 
determination  based  upon  a  review  of 
the  available  wxitten  record  (4  CFR 
102.3(c)  (2)  and  (3)). 

(4)  Record.  The  hearing  official  must 
maintain  a  summary  record  of  any 
hearing  provided  by  this  subpart  (4  CFR 
102.3(c)(l)(ii)).  Witnesses  who  testify  in 
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tlie: 
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oral  hearings  will 
affirmation. 

[h)Dateofdi 
ofGcial  shall  issue 
stating  his  or  her 
documentary  evi 
developed  at  the 
practicable  after 
later  than  60  days 
which  the  petitior 
creditor  agency 
requests  a  delay  ii 
such  case  the  60 
shall  be  extended 
by  which  the 

(i)  Content  of  dt 
decision  shall 

(1)  A  statement 
to  support  the 
amoimt  of  the  deb ; 

(2)  The  hearing 
analysis,  and 
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petition  for  heari 
resulted  from  an 
agency  collection 
the  Office  should 
against  the  debtor 
550.1104(d)(n); 

(3)  The  terms  o 
schedules,  if  a 

(j)  Failure  to 
good  cause  shown 
employee  who  fai 
hearing  shall  be 
purpose  of  this  su 
existence  and 
described  in  the 
representative  of 
fails  to  appear,  the 
proceed  with  the 
and  make  his/her 
upon  the  oral 
the  documentary 
both  parties.  With 
parties,  the  hearin  ; 
schedule  a  new 
parties  shall  be  gi 
of  the  time  and  ph 
hearing. 


do  so  under  oath  or 


eci$ion.  The  hearing 
a  written  opinion 
(  ecision,  based  upon 
and  information 
Ijearing,  as  soon  as 
hearing,  but  not 
after  the  date  on 
was  received  by  the 
less  the  employee 
the  proceedings.  In 
y  decision  period 
jy  the  number  of  days 
hear  hg  was  postponed. 
t  cision.  The  written 
inc  ude: 

jf  the  facts  presented 
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;; 

)fficiars  findings, 
cone  lusions  including  a 
whether  the  debtor's 
was  baseless  and 
iAtent  to  delay  creditor 
ictivity  and  whether 
)ursue  other  actions 
as  provided  by  5  CFR 


failing  to  request  a 


aid 

f  any  repayment 
ppli:able. 

apj  lear.  In  the  absence  of 
(e.g.,  illness),  an 
to  appear  at  a 
deemed,  for  the 
•part,  to  admit  the 
amo  unt  of  the  debt  as 
nptice  of  intent.  If  the 
creditor  agency 
hearing  official  shall 
1  earing  as  scheduled 
I  letermination  based 
testi  nony  presented  and 
€  vidence  submitted  by 
the  agreement  of  both 
official  shall 
hearing  date.  Both 

reasonable  notice 
ce  of  the  new 


tie* 


§179.208    Certificston. 

(a)  0PM  salary-  offset  coordinator  shall 
provide  a  certificai  ion  to  the  paying 
agency  in  all  cases  where: 

(1)  The  hearing  Official  determines 
that  a  debt  exists; 

(2)  The  employefe  fails  to  contest  the 
existence  and  amo  jnt  of  the  debt  by 


hearing;  or 


(3)  The  employe ;  fails  to  contest  the 
existence  of  the  de  jt  by  failing  to  appear 
at  a  hearing. 

(b)  The  certificaion  must  be  in 
writing  and  must  s  tate: 

(1)  That  the  employee  owes  the  debt; 

(2)  The  amount  i  md  basis  of  the  debt; 


(3)  The  date  the 


collect  the  debt  fir  t  accrued 


liovemment's  right  to 


(4)  That  the  Office's  regulations  have 
been  approved  by  OPM  pursuant  to  5 
CFR  part  550.  subpart  K; 

(5)  The  date  on  which  payment(s)  is 
due; 

(6)  If  the  collection  is  to  be  made  in 
installments,  the  number  of  installments 
to  be  collected,  the  amount  of  each 
installment  or  percentage  of  disposable 
pay.  and  the  commencement  date  of  the 
first  installment,  if  a  date  other  than  the 
next  officially  established  pay  period  is 
required;  and 

(7)  The  date(s)  of  any  action(s)  taken 
under  5  U.S.C.  5514(b). 

§  179.209    Voluntary  repayment  agreement 
as  alternative  to  salary  oftset 

(a)(1)  In  response  to  a  notice  of  intent, 
an  employee  may  propose  to  repay  the 
debt  by  making  voluntary  installment 
payments  as  an  alternative  to  salary 
offset.  An  employee  who  washes  to 
repay  a  debt  without  salary  offset  shall 
submit  in  writing  a  proposed  agreement 
to  repay  the  debt.  The  proposal  shall 
admit  the  existence  of  the  debt,  and  the 
agreement  must  be  in  such  form  that  it 
is  legally  enforceable.  The  agreement 
must: 

(i)  Be  in  writing; 

(ii)  Be  signed  by  both  the  employee 
and  the  creditor  agency; 

(iii)  Specify  all  the  terms  of  the 
arrangement  for  payment;  and 

(iv)  Contain  a  provision  accelerating 
the  debt  in  the  event  of  default  by  the 
debtor,  but  such  an  increase  may  not 
result  in  a  deduction  that  exceeds  15 
percent  of  the  employee's  disposable 
pay  unless  the  employee  has  agreed  in 
writing  to  deduction  of  a  greater  amount 
(5  CFR  550.1104(i)). 

(2)  Any  proposal  under  paragraph  (a) 
of  this  section  must  be  received  by  the 
official  designated  in  the  notice  of  intent 
writhin  30  calendar  days  after  receipt  of 
the  notice. 

(b)  The  creditor  agency  will  review  a 
timely  and  properly  submitted 
repayment  proposal  by  the  employee 
debtor  and  notify  the  employee  whether 
the  proposed  written  agreement  for 
repayment  is  acceptable.  It  is  within  the 
creditor  agency's  discretion  to  accept  a 
repayment  agreement  instead  of 
proceeding  by  offset. 

(c)  If  the  creditor  agency  decides  that 
the  proposed  repayment  agreement  is 
unacceptable,  the  employee  will  have 

1 5  days  from  the  date  he  or  she  received 
notice  of  that  decision  to  file  a  petition 
for  a  hearing  or  a  special  review  as 
provided  by  §  179.210. 

(d)  If  the  creditor  agency  decides  that 
the  proposed  repayment  agreement  is 
acceptable,  the  alternative  arrangement 
must  be  in  writing,  signed  by  both  the 
employee  and  the  creditor  agency 


designee  and  meet  the  other 
requirements  of  this  section  for  a 
voluntary  repayment  agreement. 

§179.210    Special  review. 

(a)  An  OPM  employee  subject  to 
salary  offset  or  a  volimtary  repayment 
agreement,  may,  at  any  time,  request  a 
special  review  by  the  Office  of  the 
amount  of  the  salary  offset  or  voluntary 
payment,  based  on  materially  changed 
circiunstances  such  as,  but  not  limited 
to,  catastrophic  illness,  divorce,  death, 
or  disability. 

(b)  In  determining  whether  an  offset 
would  prevent  the  employee  from 
meeting  essential  subsistence  expenses 
(food,  housing,  clothing,  transportation 
and  medical  care),  the  employee  shall 
submit  a  detailed  statement  and 
supporting  documents  for  the  employee, 
his  or  her  spcuse,  and  dependents 
indicating: 

(1)  Income  from  all  sources; 

(2)  Assets; 

(3)  Liabilities; 

(4)  Number  of  dependents; 

(5)  Expenses  for  food,  housing, 
clothing  and  transportation; 

(6)  Medical  expenses;  and 

(7)  Exceptional  expenses,  if  any. 

If  an  OPM  employee  requests  a  special 
review  under  this  section,  the  employee 
shall  file  an  alternative  proposed  offset 
or  payment  schedule  and  a  statement, 
with  supporting  documents 
(§  179.210(b)),  stating  why  the  current 
salary  offset  or  payments  result  in  an 
extreme  financial  hardship  to  the 
employee. 

(c)  Th«  Director  shall  evaluate  the 
statement  and  supporting  documents, 
and  determine  whether  tLe  original 
offset  or  repayment  schedule  imposes 
an  extreme  financial  hardship  on  the 
employee.  The  Director  shall  notify  the 
employee  in  writing  of  such 
determination,  including,  if  appropriate, 
a  revised  offset  or  repayment  schedule. 

(d)  If  the  special  review  results  in  a 
revised  offset  or  repayment  schedule, 
the  OPM  salary  offset  coordinator  shall 
provide  a  new  certification  to  the 
pajToll  office. 

§  1 79.21 1    Notice  of  salary  offset 

(a)  Upon  receipt  of  proper 
certification  from  a  creditor  agency,  the 
OPM  payroll  office  will  send  the  OPM 
employee,  identified  in  the  certification 
as  the  debtor,  a  written  notice  of  salary 
offset.  Such  notice  shall,  at  a  minimum: 

(1)  State  that  OPM  has  received  a 
properly  certified  debt  claim  from  a 
creditor  agency; 

(2)  Contain  a  copy  of  the  certification 
received  from  the  creditor  agency; 

(3)  Advise  the  employee  that  salary 
offset  will  be  initiated  at  the  next 
officially  established  pay  interval;  and 
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(4)  State  the  amount  of  the  claim  and 
amount  of  deductions. 

(b)  The  payroll  office  shall  provide  a 
copy  of  the  notice  to  the  creditor  agency 
and  advise  such  agency  of  the  dollar 
amount  to  be  offset  and  the  pay  period 
when  the  offset  will  begin. 

§179.212    Procedures  for  salary  offset 

(a)  The  Director  or  his  or  her  designee 
shall  coordinate  salary  deductions 
under  this  subpart. 

(b)  OPM  payroll  office  shall  determine  i 
the  amount  of  an  employee's  disposable  < 
pay  and  implement  the  salary  offset. 

(c)  Deductions  shall  begin  effective  i 
the  pay  period  following  receipt  by  < 
OPM's  payroll  office  of  proper  < 
certification  of  the  debt  (§  179.208).             i 

(d)  Types  of  collection. — (1)  Lump- 
sum payment.  A  debt  will  be  collected 

in  a  lump  sum  if  possible.  If  an  "^ 

employee  is  financially  unable  to  pay  in     ' 
one  lump  sum  or  the  amount  of  the  debt     ' 
exceeds  15  percent  of  disposable  pay  for     ' 
an  officially  established  pay  interval, 
collection  must  be  made  in  installments.     ' 

(2)  Installment  deductions.  > 

Installment  deductions  will  be  made  ^ 

over  a  period  not  greater  than  the  j 

anticipated  period  of  employment  and, 
except  in  rare  circumstances,  not  to 
exceed  3  years.  The  size  and  frequency       ' 
of  installment  deductions  will  bear  a  * 

reasonable  relation  to  the  size  of  the 
debt  and  the  employee's  ability  to  pay. 
The  amount  deducted  for  any  period 
will  not  exceed  15  percent  of  the  , 

disposable  pay  frx>m  which  the 
deduction  is  made  unless  the  employee      , 
has  agreed  in  writing  to  the  deduction 
of  a  greater  amount.  ' 

[3]  Lump-sum  deductions  from  final 
check.  A  lump-sum  deduction 
exceeding  the  15  percent  disposable  pay     ^ 
hmitation  may.be  made  from  any  final 
salary  payment  pursuant  to  31  U.S.C.  j 

3716  in  order  to  liquidate  the  debt,  ., 

whether  the  employee  is  being 
separated  voluntarily  or  involuntarily.        ^ 

(4)  Lump-sum  deductions  from  other       ^ 
sources.  When  an  employee  subject  to         { 
salary  offset  is  separated  frxjm  OPM  and 
the  balance  of  the  debt  cannot  be  c 

liquidated  by  offset  of  the  final  salary         a 
check,  the  Office,  pursuant  to  31  U.S.C. 
3716,  the  FCCS  and  OPM's  p 

implementing  regulations,  may  offset 
the  balance  of  the  debt  against  any 
financial  payment  due  the  employee 
from  the  U.S.  Government. 

(e)  Multiple  debts.  In  instances  where 
two  or  more  creditor  agencies  are 
seeking  salary  offset,  or  where  two  or 
more  debts  are  owed  to  a  single  creditor 
agency.  OPM  payroll  office  may,  at  its 
discretion,  determine  whether  one  or 
more  debts  should  be  offset 
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(4)  State  the  amount  of  the  claim  and 
amount  of  deductions. 

(b)  The  payroll  office  shall  provide  a 
copy  of  the  notice  to  the  creditor  agency 
and  advise  such  agency  of  the  dollar 
amount  to  be  offset  and  the  pay  period 
when  the  offset  will  begin. 

§179.212    Procedures  for  salary  offset 

(a)  The  Director  or  his  or  her  designee 
shall  coordinate  salary  deductions 
under  this  subpart. 

(b)  OPM  payroll  office  shall  determine 
the  amount  of  an  employee's  disposable 
pay  and  implement  the  salary  offset. 

(c)  Deductions  shall  begin  effective 
the  pay  period  following  receipt  by 
OPM's  payroll  office  of  proper 
certification  of  the  debt  (§  179.208). 

(d)  Types  of  collection. — (1)  Lump- 
sum payment.  A  debt  will  be  collected 
in  a  lump  sum  if  possible.  If  an 
employee  is  financially  unable  to  pay  in 
one  lump  sum  or  the  amoiint  of  the  debt 
exceeds  15  percent  of  disposable  pay  for 
an  officially  established  pay  interval, 
collection  must  be  made  in  installments. 

(2)  Installment  (ieductions. 
Installment  deductions  will  be  made 
over  a  period  not  greater  than  the 
anticipated  period  of  employment  and, 
except  in  rare  circumstances,  not  to 
exceed  3  years.  The  size  and  frequency 
of  installment  deductions  will  bear  a 
reasonable  relation  to  the  size  of  the 
debt  and  the  employee's  ability  to  pay. 
The  amount  deducted  for  any  period 
will  not  exceed  15  percent  of  the 
disposable  pay  firom  which  the 
deduction  is  made  unless  the  employee 
has  agreed  in  writing  to  the  deduction 
of  a  greater  amount. 

(3)  Lump-sum  deductions  from  final 
check.  A  lump-sum  deduction 
exceeding  the  15  percent  disposable  pay 
hmitation  may.be  made  from  any  final 
salary  payment  piirsuant  to  31  U.S.C. 
3716  in  order  to  liquidate  the  debt, 
whether  the  employee  is  being 
separated  voluntarily  or  involuntarily. 

(4)  Lump-sum  deductions  from  other 
sources.  When  an  employee  subject  to 
salary  offset  is  separated  from  OPM  and 
the  balance  of  the  debt  cannot  be 
liquidated  by  offset  of  the  final  salary 
check,  the  Office,  pursuant  to  31  U.S.C. 
3716,  the  FCCS  and  OPM's 
implementing  regulations,  may  offset 
the  balance  of  the  debt  against  any 
financial  payment  due  the  employee 
from  the  U.S.  Government. 

(e)  Multiple  debts.  In  instances  where 
two  or  more  creditor  agencies  are 
seeking  salary  offset,  or  where  two  or 
more  debts  are  owed  to  a  single  creditor 
agency,  OPM  payroll  office  may,  at  its 
discretion,  determine  whether  one  or 
more  debts  should  be  offset 


simultaneously  within  the  15  percent 
limitation. 

(f)  Precedence  of  debts  owed  to  OPM. 
For  OPM  employees,  debts  owed  to  the 
Office  generally  take  precedence  over 
debts  owed  to  other  agencies.  In  the 
event  that  a  debt  to  ti^ie  Office  is 
certified  while  an  employee  is  subject  to 
a  salary  offset  to  repay  another  agency, 
the  OPM  payroll  office  may  decide 
whether  to  have  that  debt  repaid  in  full 
before  collecting  its  claim  or  whether 
changes  should  be  made  in  the  salary 
deduction  being  sent  to  the  other 
agency.  If  debts  owed  the  Office  can  be 
collected  in  one  pay  period,  the  payroll 
office  may  suspend  the  salary  offset  to 
the  other  agency  for  that  pay  period  in 
order  to  liquidate  the  office  debt. 

(g)  When  an  employee  owes  two  or 
more  debts,  the  best  interests  of  the 
Government  shall  be  the  primary 
consideration  in  determining  the  order 
of  debt  collection.  The  OPM  payroll 
office,  in  making  this  determination, 
will  be  guided  primarily  by  the  statute 
of  limitations  that  affects  the.collection 
ofthedebt(s). 

§  1 79.21 3    Coordinating  salary  offset  witti 
otfter  agencies. 

(a)  Responsibility  of  OPM  as  the 
creditor  agency.  (1)  The  Director  or  his 
or  her  designee  shall  coordinate  debt 
collections  with  other  agencies  and 
shall,  as  appropriate: 

(i)  Arrange  for  a  hearing  or  special 
review  upon  proper  petitioning  by  a 
Federal  employee;  and 

(ii)  Prescribe,  upon  consultation  with 
the  General  Counsel,  such  additional 
practices  and  procedures  as  may  be 
necessary  to  carry  out  the  intent  of  this 
regulation. 

(2)  The  designated  salary  offset 
coordinator  will  be  responsible  for: 

(i)  Ensuring  that  each  notice  of  intent 
to  offset  is  consistent  with  the 
requirements  of  §  179.206; 

(ii)  Ensuring  that  each  certification  of 
debt  that  is  sent  to  a  paying  agency  is 
consistent  with  the  requirements  of 
§179.208; 

(iii)  Obtaining  hearing  officials  from 
other  agencies  pursuant  to  §  179.207(f); 
and 

(iv)  Ensuring  that  hearings  are 
properly  scheduled. 

(3)  Requesting  recovery  from  current 
paying  agency.  Upon  completion  of  the 
procedures  established  in  these 
regulations  and  pursuant  to  5  U.S.C. 
5514,  the  Office  must: 

(i)  Certify,  in  writing,  to  the  paying 
agency  that  the  employee  owes  the  debt, 
the  amount  and  basis  of  the  debt,  the 
date  on  which  payment(s)  is  due,  the 
date  the  Government's  right  to  collect 
the  debt  first  accrued,  and  that  the 


Office's  regulations  implementing  5 
U.S.C.  5514  have  been  approved  by  the 
Office  of  Personnel  Management; 

(ii)  Advise  the  paying  agency  of  the 
amount  or  percentage  of  disposable  pay 
to  be  collected  in  each  installment  and 
the  number  and  commencing  date  of  the 
instalbnents  (if  a  date  other  than  the 
next  officially  estabfished  pay  period  is 
required); 

(^iii)  Advise  the  paying  agencj-  of  the 
action(s)  taken  under  5  U.S.C.  5514(b) 
and  give  the  date(s)  and  action(s)  was 
taken  (unless  the  employee  has 
consented  to  the  salary'  offeet  in  writing 
or  signed  a  statement  acknowledgmg 
receipt  of  the  required  procedures  and 
the  written  consent  or  statement  is 
forwarded  to  the  paying  agency); 

(iv)  Submit  a  debt  claim  certification 
containing  the  information  specified  in 
paragraphs  (a)(3)(i).  (a)(3)(ii)  and 
(a)(3){iii)  of  this  section  and  an 
installment  agreement  (or  other 
instruction  on  tile  pa>Tnent  schedule),  if 
applicable,  to  the  employee's  paying 
agency; and 

(v)  Submit  the  debt  claim,  as  provided 
in  §  179.208,  to  the  employee's  paying 
agency  for  collection  if  the  employee  is 
in  the  process  of  separating,  and  has  not 
received  a  final  salary  check,  or  other 
final  payment(s)  from  the  paying 
agency.  The  paying  agenc}'  must  certify 
the  total  amount  of  its  collection  on  the 
debt  and  send  a  copy  of  the  certification 
to  the  employee  and  another  copy  to  the 
creditor  agency.  If  the  pa\ing  agency's 
collection  does  not  fully  satisfy'  the  debt, 
and  the  paying  agency  is  aware  that  the 
debtor  is  entitled  to  payments  from  the 
Civil  Service  Retirement  and  Disabihty 
Fund  or  other  similar  payments  that 
may  be  due  the  debtor  employee  from 
other  Federal  Government  sources,  the 
paying  agency  will  provide  written 
notification  of  the  outstanding  debt  to 
the  agency  responsible  for  making  such 
other  payments  to  the  debtor  employee. 
The  written  notification  shall  state  that 
the  employee  owes  a  debt  (including  the 
amount)  and  that  the  provisions  of  this 
section  have  been  fully  complied  with. 
The  Office  must  submit  a  properly 
certified  claim  to  the  agency  responsible 
for  making  such  payments  before  the 
collection  can  be  made. 

(4)  Separated  employee.  If  the 
employee  is  already  separated  and  all 
payments  due  from  his  or  her  former 
paying  agency  have  been  paid,  the 
Office  may  request,  unless  otherv\ise 
prohibited,  that  money  due  and  payable 
to  the  employ-ee  from  the  Civil  Service 
Retirement  and  Disability  Fund  (5  CFR 
831.1801  efseg.  or  5  CFR  845.401  et 
seq.]  or  other  similar  funds,  be 
administratively  offset  to  collect  the 
debt  (31  U.S.C.  3716  and  the  FCCS). 
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(5)  Employee  transfer.  When  an 
employee  transfers  from  one  paying 
agency  to  another  )aying  agency,  the 
Office  is  not  requii  ed  to  repeat  the  due 
process  procedures  i  described  in  5 
U.S.C.  5514  and  this  subpart  to  resume 
the  collection.  The  Office  will  submit  a 
properly  certified  claim  to  the  new 
paying  agency  and  will  subsequently 
review  the  debt  to  nake  sure  the 
collection  is  resum  ed  by  the  new  paying 
agency. 

fb)  Responsibilit  i  of  the  Office  as  the 
paying  agency — (1   Complete  claim. 
When  tlie  Office  re  i^eives  a  certified 
claim  from  a  credit  oi  agency, 
deductions  should  be  scheduled  to 
begin  at  the  next  ol  ficially  established 
pay  interval.  Befon  (  deductions  can 
begin,  the  employee  must  receive 
written  notice  fron  the  Office  including: 

(i)  A  statement  tl  at  the  Office  has 
received  a  certified  debt  claim  fi-om  the 
creditor  agency; 

(ii)  The  amount  (  f  the  debt  claim; 

(iii)  The  date  sah  ry  offset  deductions 
will  begin,  and 

(iv)  The  amount  )f  such  deductions. 

(2)  Incomplete  chim.  When  the  Office 
receives  an  incomp  lete  certification  of 
debt  from  a  credito  ■  agency,  the  OfBce 
must  return  the  del  t  claim  with  notice 
that  procedures  un  ler  5  U.S.C.  5514  and 
5  CFR  550.1101  ef :  eq.  must  be  followed 
and  a  properly  cert  fied  debt  claim 
received  before  act:  on  will  be  taken  to 
collect  from  the  errfcloyee's  current  pay 
account. 

(3)  Review.  The  (Iffice  is  not 
authorized  to  revie  v  the  merits  of  the 
creditor  agency's  di  (termination  with 
respect  to  the  amoL  nt  or  validity  of  the 
debt  certified  by  thi !  creditor  agency. 

(4)  Employees  wl  a  transfer  from  one 
paying  agency  to  at  \other.  If,  after  the 
creditor  agency  has  submitted  the  debt 


claim  to  the  Office, 


The  office  shall 
penalties  and  admiiii 
debts  owed  pursuaj  t 
and  4  CFR  part  101 
and  administrative 
assessed  on  all  delinquent 

(a)  In  cases  of  def  mlt 
repayment  agreeme  at 
reserves  the  right  to 
rate  which  reflects 


the  employee 


transfers  from  OPN'  to  a  different  paying 
agency  before  the  d  3bt  is  collected  in 
full,  the  Office  will  certify  the  total 
amount  collected  o  i  the  debt.  One  copy 
of  the  certification  '  vill  be  furnished  to 
the  employee  and  c  ne  copy  to  the 
creditor  agency  aloi  ig  wiJi  notice  of  the 
employee's  transfer 

§179.214    Interest,  penalties  and 
administrative  costs. 


assess  mterest. 
strative  costs  on 
to  31  U.S.C.  3717 
1  etseq.  Penalties 
:osts  will  be 
debts. . 
on  a  previous 
the  Office 
set  a  new  interest 
I  he  current  value  of 


funds  to  the  Treasury  at  the  time  a  new 
repayment  agreement  is  executed. 

(b)  The  Office,  on  a  case-by-case  basis, 
may  waive  all  interest  accrued  on  debts 
paid  in  fuU  within  60  days  of  the  due 
date  if  there  is  no  indication  of  fault  or 
lack  of  good  faith  on  the  part  of  the 
debtor. 

(c)  The  Office  may  waive,  in  whole  or 
in  part,  the  collection  of  interest, 
penalties,  and/or  administrative  costs 
assessed  under  this  section  under  the 
criteria  specified  in  part  103  of  4  CFR, 
chapter  II,  relating  to  the  compromise  of 
claims  (without  regard  to  the  amount  of 
the  debt). 

(d)  The  Office  may  waive,  in  whole  or 
in  part,  the  collection  of  interest, 
penalties,  and/or  administrative  costs 
assessed  under  this  section  if  the  Office 
determines  that  collection  of  these 
charges  would  be  against  equity  and 
good  conscience  or  not  in  th6  best 
interests  of  the  United  States. 

(e)  The  Office  shall  waive  the  accrual 
of  interest  pending  consideration  of  a 
request  for  reconsideration, 
administrative  review,  or  waiver  of  the 
underlying  debt  under  provisions  of  a 
permissive  statute  providing  for  such 
review  related  to  the  debt. 

(f)  The  Office  shall  waive  interest  on 
repayment  agreements  when  the  amount 
of  interest  accruing  equals  or  exceeds 
the  amoimt  of  installinents  the  debtor 
can  reasonably  afford  and  there  is  no 
indication  of  fault  or  lack  of  good  faith 
on  the  part  of  the  debtor. 

§179.215    Refunds. 

(a)  The  Office  shall  promptly  refund 
any  amounts  deducted  under  the 
authority  of  5  U.S.C.  5514  when: 

(1)  The  debt  is  waived  or  otherwise 
found  not  to  be  owing  the  United  States 
(unless  expressly  prohibited  by  statute 
or  regulation);  or 

(2)  An  administrative  or  judicial  order 
directs  the  Office  to  make  a  refund. 

(b)  Unless  required  or  permitted  by 
law  or  contract,  refunds  under  this 
subsection  shall  not  bear  interest. 

§  179.21 6    Request  for  the  services  of  a 
hearing  official  when  the  creditor  agency  is 
not  0PM. 

(a)  The  Office  will  provide  a  hearing 
official  upon  request  of  the  creditor 
agency  when  the  debtor  is  employed  by 
the  office  and  the  creditor  agency 
cannot  provide  a  prompt  and 
appropriate  hearing  before  a  hearing 
official  furnished  pursuant  to  another 
lawful  arrangement. 

fb)  The  salary  offset  coordinator  will 
secure  qualified  personnel  to  serve  as 
hearing  officials. 

(c)  Services  rendered  under  this 
section  will  be  provided  on  a  fully 


reimbursable  basis  pursuant  to  the 
Economy  Act  of  1932,  as  amended,  31 
U.S.C.  1535. 

§  179.217    Non-waiver  of  rights  by 
payments. 

An  employee's  involuntary  payment 
of  all  or  any  portion  of  a  debt  collected 
under  this  subpart  must  not  be 
construed  as  a  waiver  of  any  rights 
which  the  employee  may  have  under  5 
U.S.C.  5514  or  any  other  provision  of 
contract  or  law  unless  there  are 
statutory  or  contractual  provisions  to    ' 
the  contrary. 

§  1 79.21 8    Additional  administrative 
collection  action. 

Nothing  contained  in  this  subpart  is 
intended  to  preclude  the  use  of  any 
other  administrative  remedy  which  may 
be  appropriate. 

[FR  Doc.  94-16633  Filed  7-8-94;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  981 

[Docket  No.  FV93-981^FIR] 

Almonds  Grown  in  California;  Finalize 
Revision  of  Administrative  Rules  and 
Regulations  Concerning  Creditable 
Promotion  and  Advertising 
Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTtON:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  with  modifications,  the 
provisions  of  an  interim  final  rule  that 
changed  the  focus  of  the  Almond  Board 
of  California's  (Board)  advertising  and 
promotion  program  by  broadening  the 
scope  of  creditable  advertising  and 
promotion  activities  available  to 
handlers  and  expanding  the  Board's 
ability  to  engage  in  a  significant  generic 
advertising  and  promotion  program  to 
benefit  the  entire  industry.  This  action 
provides  for  more  effective  and  efficient 
use  of  industry  advertising  and 
promotion  funds. 
EFFECTIVE  DATE:  July  1 1 ,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA.  Room  2536-S.,  P.O.  Box 
96456,  Washington.  DC  20090-6456; 
telephone:  (202)  720-1509,  or  FAX  (202) 
720-5698;  or  Martin  Engeler,  Assistant 
Officer-in-Charge,  Cafifomia  Marketing 


Field  Office,  Fruit  and  Vegetable 

Division.  AMS,  USDA.  2202  Monterey  o 

Street,  Suite  102-B,  Fresno,  California  u 

93721;  (209)  487-5901  or  FAX  (209)  a 

487-5906.  n 

SUPPLEMENTARY  INFORMATION:  This  final  s« 

rule  is  issued  under  Marketing  B 

Agreement  and  Order  No.  98 1  1 7  CFR  1 

Part  98 1 J ,  both  as  amended .  hereina  fter  aj 

referred  to  as  the  "order"  regulating  the  aj 

handling  of  almonds  grown  in  di 

Cabfomia.  The  order  is  effective  under  ol 

the  Agricultural  Marketing  Agreement  tl 

Act  of  1937.  as  amended  (7  U.S.C.  601-  be 

674].hereinafter  referred  to  as  the     ^ 

"Act."  n 

This  final  rule  has  been  determined  to  Si 

be  not  significant  for  purposes  of  Ri 

Executive  Order  12866  and  therefore  re 

has  not  been  reviewed  by  OMB.  '  cc 

This  final  rule  has  been  reviewed  ir 

underExecutiveOrder  12778,  Civil  re 

Justice  Reform.  This  action  is  not  cc 

intended  to  have  retroactive  effect.  This  nj 

final  rule  will  not  preempt  any  State  or  Tl 

local  laws,  regulations,  or  pohcies,  Ih 

unless  they  present  an  irreconcilable  A 

conflict  with  this  rule.  §  < 

The  Act  provides  that  administrative  ef 

proceedings  must  be  exhausted  before  Ai 

parties  may  file  suit  in  court.  Under  Se 

section  8c(15)(A)  of  the  Act.  any  handler  or 

subject  to  an  order  may  file  with  the  Al 

Secretary  a  petition  stating  that  the  ha 

order,  any  provision  of  the  order,  or  any 

obligation  imposed  in  connection  with  St 

the  order  is  not  in  accordance  with  law  Ci 

and  request  a  modification  of  the  order  a  < 

or  to  be  exempted  therefrom.  Such  ag 

handler  is  afforded  the  opportunity  for  ini 

a  hearing  on  the  petition.  After  a  hearing  su 

the  Secretary  will  rule  on  the  petition.  th; 

The  Act  provides  that  the  district  court  pn 

of  the  United  States  in  any  district  in  un 

which  the  handler  is  an  inhabitant,  or  vie 

has  his  or  her  principal  place  of  W| 

business,  has  jurisdiction  in  equity  to  th< 

review  the  Secretary's  ruUng  on  the  coi 

petition,  provided  a  bill  in  equity  is  of 

filed  not  later  than  20  days  after  date  of  sul 

entry  of  the  ruling.  eff 

Pursuant  to  requirements  set  forth  in  pn 

the  Regulatory  Flexibility  Act  (RFA),  the  int 

Administrator  of  the  Agricultural  coi 

Marketing  Service  (AMS)  has  pk 

considered  the  economic  impact  of  this  fla 

final  rule  on  small  entities.  coi 

The  piupose  of  the  RFA  is  to  fit         .  I 

regulatory  actions  to  the  scale  of  Nij 

business  subject  to  such  actions  in  order  on 

that  small  businesses  will  not  be  unduly  adi 

or  disproportionately  burdened.  on 

Marketing  orders  issued  pursuant  to  the  De; 

Act.  and  rules  issued  thereunder,  are  the 

unique  in  that  they  are  brought  about  cor 

through  group  action  of  essentially  ml 

small  entities  acting  on  their  own  wa 

behalf.  Thus,  both  statutes  have  small  FR 

entity  orientation  and  compatibility.  por 
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Field  Office,  Fruit  and  Vegetable 
Division.  AMS.  USDA,  2202  Monterey 
Street,  Suite  102-B,  Fresno,  California 
93721;  (209)  487-5901  or  FAX  (209) 
487-5906. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  981  (7  CFR 
Part  981j,  both  as  amended,  hereinafter 
referred  to  as  the  "order"  regulating  the 
handling  of  almonds  grown  in 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the     ^ 
"Act." 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  OMB. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  a^orded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  will  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentidlly 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 


There  are  approximately  115  handlers 
of  almonds  that  are  subject  to  regulation 
under  the  marketing  order  and 
approximately  7,000  producers  in  the 
regulated  area.  Small  agricultiu-al 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  whose  annual  receipts 
are  less  than  $5,000,000,  and  small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  The  majority  of 
the  almond  handlers  and  producers  may 
be  classified  as  small  entities. 

This  action  finalizes  an  interim  final 
rule  which  revised  §981.441  of 
Subpart — Administrative  Rules  and 
Regulations  and  is  based  on 
recommendations  of  the  Board. 
'  comments  received  in  response  to  the 
interim  final  rule,  comments  received  in 
response  to  the  reopening  of  the 
comment  period  of  the  interim  final 
rule,  and  other  available  information. 
The  interim  final  rule  was  published  in 
Ihe  Federal  Register  [58  FR  43500].  on 
August  17,  1993.  The  rule  amended 
§981.441  of'the  rules  and  regulations  in 
effect  under  the  order.  It  provided  a  30 
day  comment  period  which  ended 
September  16, 1993.  During  this  period, 
one  comment  was  received  from  Cal- 
Almond.  Inc..  an  independent  almond 
handler 

On  December  22.  1993.  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  in  California  issued  a  ruling  on 
a  district  court  order  involving  an  action 
against  the  Department  by  three 
independent  almond  handlers  wherein 
such  handlers  alleged,  among  other 
things,  that  the  Board's  advertising 
program  during  the  1980's  was 
unconstitutional  because  the  program 
violated  the  handlers'  First  Amendment 
Rights.  The  district  court  had  ruled  that 
the  advertising  program  was 
constitutional.  The  Ninth  Circuit  Court 
of  Appeals  acknowledged  the 
substantial  pubHc  interest  in  designing 
effective  advertising  and  promotion 
programs  to  stimulate  demand  and  to 
increase  returns  to  growers  but 
concluded  that  the  almond  program  in 
place  during  the  1980's  was  sufficiently 
flawed  in  that  it  did  not  meet  the 
constitutional  standards. 
.  In  light  of  the  potential  effect  of  the 
Ninth  Circuit  Court  of  Appeal's  decision 
on  the  newly  established  Credit-Back 
advertising  and  promotion  program  and 
on  the  almond  industry  as  a  whole,  the 
Department  determined  that  it  was  in 
the  public  interest  to  reopen  the 
comment  period  for  the  interim  final 
rule.  Accordingly,  the  comment  period 
was  reopened  on  January  31.  1994,  [59 
FR  4247].  Reopening  of  the  comment 
period  provided  interested  persons  an 


opportunity  to  review  the  rules  for  the 
new  Credit-Back  advertising  and 
promotion  program  and  to  submit 
additional  written  opinions  and 
information  regarding  the  potential 
effect  of  the  Court's  decision  oh  that 
program.  The  Department  also  sought 
comments  on  how  to  best  address  the 
issues  raised  in  the  Court's  decision. 
The  second  comment  period  closed  on 
March  2.  1994.  Seven  additional 
comments  were  received.  All  of  the 
comments  received  on  the  interim  final 
rule  will  be  discussed  herein.  • 

Statutory  and  Regulatory  Background 

The  Almond  Marketing  Order  is 
promulgated  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937  ("Act").  Congress  enacted  this 
statute  in  1937,  a  time  of  economic 
upheaval  for  many  farmers,  in  order  to 
stabilize  market  conditions  and 
ameliorate  shortages  and  surpluses. 
Congress  believed  that  "estabhsh(ing] 
and  maintain[ingl"  such  orderly 
marketing  conditions  would  be  in  the 
public  interest,  ultimately  benefitting 
both  farmers  and  consimiers.  See  7 
U.S.C.  602  (declarations  of  policy). 

The  principal  means  by  which 
Congress  sought  to  effectuate  these  goals 
is  the  promulgation  of  marketing  orders 
under  7  U.S.C.  §  608c.  MarkeUng  orders 
are  regulations  issued  by  the  Secretary 
of  Agricuhure,  after  notice  and  hearing, 
and  after  a  finding  by  the  Secretary  that 
the  order's  terms  "will  tend  to  effectuate 
the  declared  policy  of  [the  Act)."  See  7 
U.S.C.  §608c(4).  Most  orders  do  not 
become  effective  until  it  is  approved  by 
two-thirds  or  more  of  the  affected 
producers  voting  in  a  referendum.  See  7 
U.S.C.  §§608c  (8)  and  (9).  Conversely,  a 
vote  of  a  simple  majority  of  the  affected 
producers  can  terminate  an  order.  See  7 
U.S.C.  §608c(16)(B).  Although 
producers  vote  on  the  marketing  order, 
the  order  imposes  direct  regulatory 
obligations  only  on  the  activities  of 
"handlers"  or  processors  of  agricultural 
commodities.  See  7  U.S.C.  608c(l). 

Section  608c(6)(I)  of  the  Act  provides 
for  the  "establishment  of  production 
research,  marketing  research  and 
development  projects  designed  to  assist, 
improve,  or  promote  the  marketing, 
distribution,  and  consumption  or 
efficient  production  of  any  such 
commodity  or  product,  the  expense  of 
such  projects  to  be  paid  from  funds 
collected  pursuant  to  the  marketing 
order."  Section  608c(6){I)  also  provides 
"(t]hat  with  respect  to  orders  applicable 
to  almonds  *  •   •  such  projects  may 
provide  for  any  form  of  marketing 
promotion  including  paid  advertising, . 
and  with  respect  to  almonds  *  •   •  may 
provide  for  crediting  the  pro  rata 
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expense  assessment  obligations  of  a 
handler  with  all  or  4ny  portion  of  his 
direct  expenditures  for  such  marketing 
promotion  including  paid  advertising  as 
may  be  authorized  by  the  order  •   •   •  " 
Pursuant  to  this  statutory  scheme,  the 
Secretary  has  promulgated  a  marketing 
order  regulating  thehandlers  of 
almonds  grown  in  Cfilifomia.  The  Order 
is  administered  by  tiie  Almond  Board  of 
California  ("Board"!  which  is 
composed  of  industiy  representatives, 
whose  function  it  is  to  administer  the 


aend  amendments 

ies  of  the  Board 
intermediary 
and  industi^ 

ig  and  collecting 

jping,  and 


Order  and  to  recor 

to  the  Order.  The  di 

also  include  acting  i 

between  the  Secretai 

members;  investigati 

data  on  growing,  shit 

marketing  conditions  with  respect  to 

almonds;  furnishing: f)ertinent 

information  to  the  Secretary;  and 

keeping  record  of  ita  acts  and 

transactions.  Fimds  lo  cover  the  Board's 

expenses  are  generated  by  levying 

assessments  on  each  handler,  in 

profKJrtion  to  the  kernel  weight  of 

almonds  received. 

Background  of  the  C  alifomia  Almond 
Industry 

The  California  AJi  lond  Marketing 
Order  has  been  in  ef  ect  since  1950.  It 
provides  a  means  foi  growers  and 
handlers  to  work  tog  Jther  to  address 
various  problems  wiich  affect  the 
marketing  of  Califon^ia  almonds, 
including  varying  w(  sather  conditions 
which  can  lead  to  an  nuai  swings  in 
production. 

One  way  in  which  the  Almond 
Marketing  Order  has  helped  to  address 
problems  affecting  tl  e  industry  is  by 
establishing  salable  ( jid  reserve 
percentages  for  all  almonds  received  by 
handlers  during  a  given  crop  year.  The 
establishment  of  reserve  percentages  has 
allowed  the  Departm  ent  to  regulate  the 
supply  of  almonds  n  arketed  and  avoid 
dramatic  price  drops  during  years  of 
excess  production,  h  i  years  when  the 
anticipated  annual  c  op  is  large,  a 
reserve  percentage  ti  ay  be  established 
and  handlers  withho  id  a  percentage  of 
the  almonds  receive(  from  growers  from 
the  market.  Converse  ly,  in  years  when 
the  aimual  crop  pro\  es  to  be  small, 
reser\'e  almonds  are  -eleased  for  sale.  In 
addition,  small  quan:ities  of  reserve 
almonds  are  sometin  les  used  to  develop 
new  products  or  are  iisposed  of  in 
secondary  markets  si  ich  as  oil  or 
hvestock  feed. 

The  Department  hi  is  analyzed  the 
production  and  sale  jf  almonds  since 
the  inception  of  the  i  Umond  Marketing 
Order.  CJver  the  past  forty  years,  the 
production  and  sale  Df  almonds,  both  in 
this  country  and  abn  ad.  have  increased 


dramatically.  In  the  1950's,  almond 
production  grew  from  19  million  to  84 
million  pounds  per  year  and  the  value 
increased  from  $15  to  $38  million.  By 
1969,  production  had  reached  132 
million  pounds  per  year  at  a  value  of 
$74  million. 

During  the  1950's  and  1960's.  the 
domestic  market  was  th«)  primary  outlet 
for  California  almonds.  Supplies  which 
exceeded  the  needs  of  the  domestic 
market  were  exported  or  put  to  other 
"non-competitive"  uses,  such  as  sliced, 
diced  and  slivered  almonds.  In  1969, 
shipments  of  almonds  to  export  markets 
exceeded  domestic  shipments  for  the 
first  time.  Most  export  shipments  were 
of  reserve  almonds  which  were  sold  at 
prices  below  domestic  levels. 

The  Almond  Marketing  Order  was 
amended  in  1971  to  provide  for  further 
market  development  through  the 
estabhshment  of  a  creditable  advertising 
and  generic  promotion  program.  These 
programs  have  been  in  effect  since  1972. 
In  recommending  that  the  Almond 
Marketing  Order  be  amended  to 
authorize  advertising  and  promotion 
programs,  proponents  within  the 
almond  industry  believed  that 
advertising  almonds  would  tend  to 
increase  ahnond  consumption  and 
enhance  grower  returns.  The 
Department's  analysis  of  sales  figures 
for  almonds  during  the  last  twenty-two 
years  demonstrate  that  this  belief  was 
correct. 

The  adoption  of  the  creditable 
advertising  and  generic  promotion 
programs  has  fostered  a  period  of  steady 
growth  in  the  demand  for  almonds,  both 
domestically  and  abroad.  From  1972  to 
1992,  domestic  shipments  of  almonds 
increased  from  75  million  pounds  to 
186  million  pounds  and  their  value 
increased  from  $63  million  in  1972  to 
$318  million  in  1992.  During  these 
years,  the  creditable  advertising  and 
generic  promotion  programs  fostered  an 
even  greater  rate  of  grovifth  in  the  export 
market.  Annual  exports  of  almonds 
went  from  69  milfion  pounds  in  1972  to 
350  million  pounds  in  1992  and  the 
value  increased  from  $58  million  to 
$598  million.  The  industry  has 
benefitted  from  increased  production 
and  sales  as  consimiption  grew  and 
almonds  expanded  into  new  markets. 

Currently,  the  majority  of  almonds 
produced  in  the  United  States  are  sold 
abroad,  with  the  largest  markets  in 
Germany  and  Jaj>an.  The  California 
almond  industry  has  become  an 
established  supplier  of  high  quality 
almonds  to  markets  throughout  the 
world  and  has  maintained  a  dominant 
share  (over  60%)  of  the  overall  world 
almond  market  for  the  past  ten  years. 
Substantial  growth  has  also  occurred  in 


the  demand  for  sliced,  diced  and 
slivered  almonds,  once  considered  a 
secondary  almond  market.  Due  to 
market  expansion,  shipments  of 
almonds  for  such  uses  are  now 
considered  normal  commercial  sales. 

The  relative  proportion  of  amnud  crop 
sold  to  ingredient  manufacturers  in  bulk 
quantities  has  also  increased 
substantially  dtiring  the  last  two 
decades.  Currently,  the  majority  of 
almonds  sold  in  the  United  States  are 
sold  for  use  as  ingredients  in  candy, 
cereal,  ice  cream,  baked  goods,  cookies, 
granola  bars,  prepared  meals,  and  other 
manufactured  products.  The 
Department's  data  on  almond  sales  to 
export  markets  also  indicates  that  the 
vast  majority  of  almonds  sold  to 
European  countries  are  intended  for  use 
as  ingredients. 

Since  the  adoption  of  the  creditable 
advertising  and  generic  promotion 
programs  there  has  been  an  increase  in 
the  number  of  almond  handlers 
operating  in  the  United  States.  In  1971, 
there  were  15  almond  handlers  in 
CaUfomia  and  the  foiur  largest  handled 
about  95%  of  the  aimual  crop.  By  1991, 
there  were  115  almond  handlers  in 
California  and  the  four  largest  handled 
62%  of  the  annual  crop.  The  growth  of 
the  almond  market  has  enabled  small 
handlers  to  enter  the  industry  in  greater 
numbers. 

The  Former  Creditable  Advertising 
Program 

At  the  time  of  its  adoption  in  1971, 
the  almond  Marketing  Order's 
advertising  and  promotion  program  was 
structured  with  a  strong  emphasis  on 
individiial  handler  advertising  and 
promotion,  with  a  complementary 
generic  program  conducted  by  the 
Board.  Since  its  implementation,  the 
Secretary  has  instituted  numerous 
rulemaking  actions  to  revise  and  update 
the  creditable  advertising  and 
promotion  program  to  address  changing 
circumstances  in  the  industry. 

In  revising  the  program,  the  Secretary 
relied,  in  part,  on  industry  production 
and  sales  data  and  the  Board's 
consistent  belief  that  the  industry's 
advertising  and  promotion  program 
provided  an  effective  means  of 
increasing  almond  sales.  The  Board,  on 
behalf  of  the  industry,  responds  to 
changing  industry  practices  and  trends 
by  recommending  to  the  Secretary 
modifications  to  the  Order's 
implementing  regulations  and  by 
redesigning  its  activities  to  better  reflect 
these  dianges,  thereby  ensuring  further 
development  of  the  almond  industry.  In 
addition,  the  Secretary  also  relied  on 
comments  received  from  almond 
industry  representatives  and  other 


interested  persons  prior  to  adopting  i 

certain  amendments  to  the  regulations.  1 

Section  981.41  of  the  Order  provides  j 

the  Board,  with  the  approval  of  the  - 

Secretary,  authority  to  credit  a  handler's  | 

direct  expenditures  for  marketing  ( 

promotion,  including  paid  advertising,  ( 

against  the  appUcable  portion  of  their  ( 
assessment  obligation.  The  requirements    i 

that  a  handler  needed  to  fulfill  before  { 
obtaining  credit  for  promotion  are  set 

forth  in  §981.441  of  the  Administrative  t 

Rules  and  Regulations.  The  purpose  of  i 

these  requirements  was  to  ensure  that  ( 

creditable  activities  undertaken  by  f 

handlers  were  forms  of  promotion  l 

recognized  and  accepted  by  advertising  £ 

and  promotion  industry  norms,  and  r 

could  reasonably  be  expected  to  \ 

increase  almond  consumption.  In  r 

addition,  the  requirements  were  devised  r 

to  ensiu«  that  creditable  activities  could  I 

be  documented  and  costs  could  be  c 

measured  in  conformance  with  industry  t 
standards. 

From  the  time  of  the  program  "s  t 

inception,  the  list  of  handler  activities  t 

for  which  credit  could  be  obtained  has  a 

fi^uently  been  revised  and  expanded  i; 

in  order  to  meet  the  changing  needs  of  a 

the  industry.  In  all,  over  twenty-five  s 

Board  recommendations  have  been  v 

made  and  adopted  by  the  Secretary  in  v 

an  effort  to  improve  the  Order's  h 

advertising  and  promotion  program.  p 

Some  examples  of  these  revisions  are  g 

described  below.  p 

.  On  September  16,  1982,  [47  FR  a 

407831,  ^e  creditable  advertising  and  a 

promotion  program  was  revised  in  order  b 

to  allow  handlers  to  receive  credit  h 

against  their  creditable  assessment  n 

obligations  for  distributing  sample 

packages  of  almonds  to  charitable  and  tl 

educational  institutions  (up  to  150%  p 

credit  allowed  depending  on  volume),  o 

and  for  purchasing  ahnond  promotional  tl 

materials  from  the  Board  (100%  credit  fc 

allowed).  The  Board  believed  that  these  a( 

revisions  would  provide  handlers  with  b' 

additional  opportunities  to  obtain  credit  si 

for  their  promotion  of  almonds,  ei 

especially  for  handlers  who  did  not  ol 

market  almonds  under  a  specific  brand  w 

name.  These  revisions  were  also  fii 

intended  to  be  advantageous  to  small  pi 

handlers.  re 

On  April  23, 1987,  (52  FR  13427],  the  ac 

program  was  revised  to  expand  m 

provisions  already  in  place  concerning  bi 

the  crediting  of  certain  handler  cc 

marketing  promotion  exf)enditures  vv^ 

related  to  mail  order  promotions.  ce 

Specifically,  the  costs  of  purchasing  Tl 

mailing  lists  to  conduct  mail  order  re 

promotions  and  the  costs  of  postage  and  re 

envelopes  to  .mail  printed  promotional 

materials  became  creditable  at  a  rate  of  pr 

up  to  $25,000  per  crop  year.  The  ex 
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interested  persons  prior  to  adopting 
certain  amendments  to  the  regulations. 
Section  981.41  of  the  Order  provides 
the  Board,  with  the  approval  of  the 
Secretary,  authority  to  credit  a  handler's 
direct  expenditures  for  marketing 
promotion.  Including  paid  advertising, 
against  the  appUcable  portion  of  their 
assessment  obligation.  The  requirements 
that  a  handler  needed  to  fulfill  before 
obtaining  credit  for  promotion  are  set 
forth  in  §981.441  of  the  Administrative 
Rules  and  Regulations.  The  purpose  of 
these  requirements  was  to  ensure  that 
creditable  activities  undertaken  by 
handlers  were  forms  of  promotion 
recognized  and  accepted  by  advertising 
and  promotion  industry  norms,  and 
could  reasonably  be  expected  to 
increase  almond  consumption.  In 
addition,  the  requirements  were  devised 
to  ensiu«  that  creditable  activities  could 
be  documented  and  costs  could  be 
measured  in  conformance  with  industry 
standards. 

From  the  time  of  the  program's 
inception,  the  list  of  handler  activities 
for  which  credit  could  be  obtained  has 
frequently  been  revised  and  expanded 
in  order  to  meet  the  changing  needs  of 
the  industry.  In  all,  over  twenty-five 
Board  recommendations  have  been 
made  and  adopted  by  the  Secretary  in 
an  effort  to  improve  the  Order's 
advertising  and  promotion  program. 
Some  examples  of  these  revisions  are 
described  below. 
,On  September  16,  1982,  [47  FR 
40783],  the  creditable  advertising  and 
promotion  program  was  revised  in  order 
to  allow  handlers  to  receive  credit 
against  their  creditable  assessment 
obligations  for  distributing  sample 
packages  of  almonds  to  charitable  and 
educational  institutions  (up  to  150% 
credit  allowed  depending  on  volume), 
and  for  purchasing  almond  promotional 
materials  from  the  Board  (100%  credit 
allowed).  The  Board  believed  that  these 
revisions  would  provide  handlers  with 
additional  opportunities  to  obtain  credit 
for  their  promotion  of  almonds, 
especially  for  handlers  who  did  not 
market  almonds  under  a  specific  brand 
name.  These  revisions  were  also 
intended  to  be  advantageous  to  small 
handlers. 

On  April  23,  1987,  (52  FR  134271.  the 
program  was  revised  to  expand 
provisions  already  in  place  concerning 
the  crediting  of  certain  handler 
marketing  promotion  expenditures 
related  to  mail  order  promotions. 
Specifically,  the  costs  of  purchasing 
mailing  Usts  to  conduct  mail  order 
promotions  and  the  costs  of  postage  and 
envelopes  to,mail  printed  promotional 
materials  became  creditable  at  a  rate  of 
up  to  $25,000  per  crop  year.  The 


revision  was  intended  to  give  all 
handlers  a  new  opportunity  to  take 
advantage  of  crediting.  In  1990,  (55  FR 
41826)  the  creditable  amount  was 
further  relaxed  to  allow  handlers  to 
obtain  credit  for  mail  order  promotions 
at  a  rate  of  up  to  $25,000  per  crop  year 
or  25  percent  of  their  creditable 
assessment  obligations,  whichever  was 
greater. 

On  October  13,  1987,  [52  FR  37926], 
the  program  was  revised  to  increase  the 
amount  of  credit  that  handlers  could 
obtain  for  media  advertising  in  certain 
foreign  markets.  The  revision  was  made 
because  the  export  market  for  California 
almonds  was  steadily  increasing  and  the 
nped  for  advertising  in  foreign  countries 
was  increasing  accordingly.  Under  this 
revised  rule,  handlers  became  eligible  to 
receive  a  100%  credit  for  all  qualified 
brand  advertising  media  expenditures 
conducted  in  designated  foreign 
markets. 

On  February  15,  1989,  [54  FR  6866], 
the  program  was  again  revised  to  allow 
handlers  credit  against  their  creditable 
assessment  obligations  for  pajinents  for 
in-store  supermarket  generic  or  brand 
advertising  using  fixed  position  (i.e. 
stationary)  display  advertisements,  or 
video  media.  In  addition,  the  provisions 
were  further  expanded  to  allow 
handlers  to  receive  a  150%  credit  for 
payments  to  the  Board  for  the  Board's 
generic  advertising  and  promotion 
program.  These  changes  gave  handlers 
additional  flexibility  in  meeting  their 
assessment  obheations  and  particularly 
benefited  small  handlers  which  did  not 
have  brand  names  and/or  did  not 
market  their  almonds  in  retail  outlets. 
On  October  16. 1990,  [55  FR  41826). 
the  program  was  further  revised  to 
provide  handlers  with  additional 
opportunities  to  receive  credit  against 
their  creditable  assessment  obligations 
for  their  own  branded  or  generic 
advertising  and  promotional  activities 
by  (1)  allowing  credit  for  in-store 
supermeu-ket  advertisements  using  light 
emitting  diode  (LED)  signs  (a  new  form 
of  in-store  supermarket  advertising 
which  was  being  offered  by  advertising 
firms  at  that  time);  (2)  expanding  the 
provisions  under  which  handlers  could 
receive  credit  for  in-store  supermarket 
advertisements  using  fixed  position 
media;  (3)  allowing  handlers  credit  for 
brand  advertisements  in  all  foreign 
countries  where  California  almonds 
were  sold;  and  (4)  increasing  credit  for 
certain  mail  order  promotion  costs. 
These  revisions  were  intended  to  better 
reflect  current  industry  practices  as  they 
related  to  advertising  and  promotion. 

Over  the  years,  other  revisions  to  the 
program  have  been  adopted  in  order  to 
expand  activities  eligible  for  credit. 


improve  program  administration  and 
generally  bring  the  program  into  line 
with  industry  practices.  These 
numerous  revisions  to  the  program 
demonstrate  the  Board's,  as  well  as  the 
industry's,  recognition  of  changing 
conditions  within  the  market  and  their 
wrillingness  and  ability  to  adapt  the 
almond  advertising  and  promotional 
program  to  address  these  changes. 

The  Ninth  Circuit's  Review  of  the 
Former  Creditable  Advertising  Program 

The  Ninth  Circuit  Court  of  Appeals 
recently  reviewed  the  Almond 
Marketing  Order's  former  creditable 
advertising  and  promotion  program  in 
Cal-Almond  v.  U.S.  Department  of 
Agriculture.  The  case  was  brought  by 
three  independent  almond  handlers, 
each  of  which  challenged  the 
constitutionality  of  the  Almond 
Marketing  Order's  former  creditable 
advertising  program  on  the  grounds  that 
the  mandatory  nature  of  the  program 
violated  their  First  Amendment  rights. 
The  Department's  Judicial  Officer 
upheld  the  vahdity  of  the  Order.  The 
handlers  sought  review  in  the  United 
States  District  Court,  which  affirmed  the 
Secretary's  decision.  The  handlers  then 
appealed  to  the  Ninth  Circuit  Court  of 
Appeals. 

In  reviewing  the  District  Coiul's 
decision,  the  Court  of  Appeals  held  that 
the  former  advertising  and  promotion 
program  imposed  a  burden  on  almond 
handlers'  First  Amendment  rights,  and. 
therefore,  it  was  necessan,'  to  evaluate 
the  nature  and  scope  of  the  burden 
imposed  on  those  rights  to  determine 
whether  the  program  was  constitutionaj. 

The  Ninth  Circuit  evaluated  the 
constitutionality  of  the  former  almond 
advertising  and  promotion  program 
under  a  three-pronged  test: 

(1)  Is  the  governmental  interest  in 
establishing  and  carrying  out  an 
advertising  and  promotion  program 
substantial? 

(2)  Does  the  program  directly  advance 
that  interest? 

(3)  Is  the  program  no  more  extensive 
than  necessary  to  achieve  the 
government's  purpose? 

In  evaluating  the  almond  program 
under  this  test,  the  Court  held  that  there 
was  in  fact  a  substantial  governmental 
interest  in  establishing  a  program  that 
would  stimulate  the  demand  for 
almonds  and  help  maintain  and  expand 
markets  so  as  to  enhance  returns  to 
almond  growers.  The  Court  went  on  to 
find,  however,  that  there  was 
insufficient  record  evidence  to  establish 
that  the  former  almond  advertising  and 
promotion  program  was  effective 
enough  to  directly  advance  the 
government's  interest  in  increasing 
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almoiKl  sales,  and  that  the  rules 
providing  for  credit  against  a  handler's 
assessment  obligation  for  its  own 
advertising  were  iqore  extensive  and 
cumbersome  than  necessary.  Thus,  it 
held  that  the  advertising  regulations 
were  an  unconstitutional  restriction  on 
the  handlers'  First  Amendment  rights. 

It  is  important  tc  note  that  in  Cal- 
Almond,  the  Ninth  Circuit  did  not  find 
inherent  constitutional  harm  in  the 
establishment  of  re  search  and 
promotion  progran  is  designed  to 
increase  sales  and  enhance  grower 
returns.  In  fact,  the  Court  acknowledged 
the  substantial  governmental  interest  in 
estabhshing  such  programs  in  order  to 
maintain  and  expand  the  markets  for 
agricultural  commfKlities.  The  Court's 
complaint  lay  Mrith  the  unique  design  of 
the  former  almond  advertising  and 
promotion  prograa,  with  the  lack  of 
record  proof  that  ifl  directly  advanced 
the  stated  interestsj  and  with  the  fact 
that  the  former  creditable  advertising 
requirements  seemed  more  extensive 
than  necessary  to  achieve  the  approved 
goals. 

The  New  Credit-B^ck  Advertising  and 
Promotion  Prograr  i 

An  interim  final  rule  published  in  the 
Federal  Register  on  August  17. 1993, 
(57  FR  43500)  represents  the  most 
recent  and  extensive  revision  to  the 
Order's  advertising^  and  promotion 
program.  Due  to  changes  in  the  size  and 
structiu«  of  the  California  almond 
industry  during  th^  1980'8  and  1990's. 
it  more  handlers 
3II  almonds  for  use 
lufactured  products 
ct  consumption, 
I  perception  within 
the  industry  that  a  |iew  and  innovative 
program  needed  to  he  implemented 
which  would  be  even  more  effective 
than  the  former  program  in  promoting 
the  sale  of  Califom|a  almonds. 

This  prompted  the  Board  and  its 
Public  Relations  and  Advertising 
Committee  to  seek  to  create  a  new  and 
widely  accepted  advertising  and 
promotion  program  designed  to  aid  the 
further  developmeiit  of  the  almond 
industry.  On  April  20. 1993,  by  a  vote 
of  9-1,  the  Board  r^ommended  the  new 
Credit-Back  advertising  and  promotion 
program.  The  sole  Board  member 
opposing  the  new  rirogram  was 
generally  opposed  to  the  entire  concept 
of  creditable  advertising  and  promotion. 
This  Board  membet  asserted  that  all 
handlers  should  be  required  to  fund  a 


as  well  as  the  fact 
were  beginning  to 
as  ingredients  in 
rather  than  for 
there  was  a  genera 


generic  promotion 


)rogram  equally  and 


that  any  brand  advi  rtising  done  on  their 
own  should  be  can  ed  out  at  their  own 
expense  without  an  y  type  of  Board 
oversight. 


IMI 


The  new  Credit-Back  advertising  and 
promotion  program  recognizes  new 
marketing  techniques  which  have  been 
developed  by  the  industry  over  the 
years,  and  is  intended  to  work  with  and 
complement  a  strong  generic  advertising 
and  promotion  program  which  will  be 
undertaken  by  the  Board.  The  premise 
of  the  new  program  is  that  individual 
handlers  will  be  most  effective  in 
promoting  their  own  portion  of  the 
almond  crop  while  the  Board  will  be  the 
most  effective  vehicle  through  which  to 
enhance  total  demand  for  almonds 
through  a  generic  advertising  and 
promotion  program.  Some  of  the 
significant  features  of  the  new  program 
are  as  follows. 

Under  the  new  program,  as  modified 
in  this  final  rule,  handlers  conducting 
their  own  advertising  and  promotional 
activities  will  receive  credit  against 
their  Credit-Back  assessment  up  to  the 
amount  of  the  Credit-Back  assessment 
installment  due  if  they  conduct  and 
document  their  advertising  and 
promotional  activities  at  least  two 
weeks  prior  to  assessment  billings.  If 
handlers  do  not  conduct  any  advertising 
and  promotional  activities  prior  to 
assessment  billings,  they  will  be 
required  to  submit  their  advertising  and 
promotional  assessment  when  billed.  If 
handlers  conduct  advertising  and 
promotional  activities  after  assessment 
billings  and  file  appropriate 
documentation,  they  will  be  eligible  for 
a  refund  or  Credit-Back.  Handlers  will 
be  billed  in  four  equal  installments 
during  the  crop  year.  Handlers  are  not 
obligated  to  take  part  in  the  new 
program.  Each  handler  must  make  an 
individual  decision  whether  or  not  to 
participate  in  the  new  program. 

The  new  Credit-Back  program 
substantially  expands  the  list  of 
advertising  and  promotional  activities 
which  will  be  eligible  for  credit  under 
the  regulations.  The  range  of  activities 
eligible  for  credit  cover  virtually  every 
sales  assistance,  promotional,  publicity 
and  advertising  area  which  a  brand  or 
individual  company  could  use  to  aid  in 
product  sales,  with  the  exception  of 
price  reductions.  In  all.  there  are  now 
fourteen  advertising,  promotion  and 
public  relations  categories  of  activities 
which  will  be  eUgibie  for  credit.  These 
include  marketing  research,  paid  media 
advertising  directed  to  end-users,  trade 
or  industrial  users,  in-store 
demonstrations,  trade  fairs,  seminars 
and  exhibits,  couponing,  sponsorships, 
printing  costs,  trade  and  consumer 
product  pubhdty.  direct  mailings,  sales 
and  marketing  presentation  kits,  and  50/ 
50  advertising  with  retailers.  Each  of 
these  activities  are  widely  used  and 


accepted  forms  of  marketing  advertising 
and  promotion. 

Another  aspect  of  the  new  program  is 
the  elimination  of  the  33%  discount 
which  was  formerly  allowed  to  handlers 
who  paid  their  assessments  directly  to 
the  Board  by  a  specified  date.  Under  the 
former  creditable  advertising  and 
promotion  program,  handlers  who  paid 
their  assessments  to  the  Board  by  a 
specific  date  received  a  150%  credit 
against  the  advertising  and  promotional 
portion  of  their  assessments.  These 
payments  were  then  used  by  the  Board 
for  generic  advertising  and  promotion. 
In  effect,  this  allowed  handlers  a  33% 
discount  on  a  portion  of  their 
assessments.  The  purpose  of  the 
discount  at  the  time  was  to  encourage 
sihaller  handlers  which  did  not  have 
individual  advertising  and  promotional 
programs  to  contribute  to  the  Board's 
generic  advertising  and  promotion 
program.  Many  members  of  the  industry 
believed,  however,  that  handlers  who 
received  the  betiefit  of  the  discount  did 
not  always  pass  it  on  to  growers  and 
thus  achieved  a  competitive  advantage 
over  handlers  who  engaged  in 
individual  advertising  and  promotional 
programs. 

Another  feature  of  the  new  program  is 
an  appeals  process  whereby  handlers 
have  the  option  of  anonymity  in  the 
event  a  claim  for  a  promotional  activity 
is  denied.  Handlers  may  request  that  the 
Public  Relations  and  Advertising  . 
Committee  review  Board  staff  decisions 
concerning  denied  claims.  If  not 
satisfied  with  that  committee's  decision, 
handlers  may  request  that  the  Board 
review  the  issue.  Handlers  have  the 
option  of  anonymity  when  their  appeal 
is  brought  before  the  Board.  Finally, 
handlers  may  request  that  the 
Department  review  the  Board's 
decisions.  The  Department  may  review 
all  decisions  at  any  point  during  the 
appeals  process. 

The  new  Credit -Back  progrsun  also 
offers  handlers  more  flexibiUty  in 
getting  credit  against  their  assessments 
for  their  own  advertising  and 
promotional  activities  compared  with 
the  former  creditable  advertising  and 
promotion  program.  Some  examples  of 
the  ways  in  which  the  new  Credit-Back 
program  offers  handlers  more  flexibility 
are  as  follows. 

Under  the  former  program,  handlers 
were  denied  credit  for  individual 
advertisements  if  those  advertisements 
directed  consumers  to  a  specific  retail 
store.  Under  the  new  program,  this  type 
of  activity  will  be  covered  imder  the  14 
broad  categories  for  which  credit  will  be 
allowed.  Thus,  the  new  program 
eliminates  previous  restrictions  on 
handlers  and  will  allow  them  greater 


flexibility  in  the  promotion  of  their  own 
products. 

AlsOt  under  the  former  program  credit 
was  denied  for  advertisements  which 
also  promoted  competing  nuts.  Under 
the  new  program,  advertisements  which 
contain  references  to  almonds  as  well  as 
competing  nuts  will  be  eligible  for 
reimbursement.  Any  reimbursement 
wrill,  however,  be  limited  to  that 
percentage  of  the  advertisement's  cost 
which  is'equal  to  the  percentage  of  the 
advertisement  which  is  devoted  to 
almonds  or  the  percentage  of  the 
product's  weight  which  is  almonds.  The 
Board  believes  that  tie  percentage  rule 
is  logical  and  fair  because  the  handler 
credit  originates  fi-om  assessments  on 
almonds,  not  on  other  products.  The 
Board  believes  that  to  allow  more  credit 
than  provided  in  the  percentage  rule 
would  not  serve  the  best  interests  of  the 
industry  because  handlers  would 
receive  credit  for  promoting  products 
which  have  nothing  to  do  with  the 
almond  industry. 

Previously,  handlers  were  not  allowed 
credit  for  advertisements  which 
promoted  complementary  branded 
products.  Under  the  new  program, 
credit  will  be  allowed  for 
advertisements  that  promote  both 
almonds  and  complementary  branded 
products.  For  the  reasons  described 
above,  however,  the  amount  of  the 
reimbursement  will  be  directly  related 
to  the  percentage  of  the  advertisement 
which  is  devoted  to  the  promotion  of 
almonds.  This  will  allow  the  almond 
industry  to  operate  under  a  system 
which  is  as  unrestricted  as  possible 
wthout  sacrificing  the  objectives  of  the 
Almond  Marketing  Order. 

Finally,  under  the  old  program,  credit 
was  denied  for  advertisements  which 
promoted  products  which  were  less 
than  50%  almonds.  Under  the  new 
program,  credit  will  be  granted  for  all 
advertisements  of  products  which 
contain  almonds,  regardless  of  the 
amount  of  almonds  which  are  actually 
in  the  product.  Again,  the  amount  of  the 
reimbursement  will  be  directly  related 
to  the  percentage  of  the  advertisement 
which  is  devoted  to  the  promotion  of 
almonds. 

In  recommending  the  new  Credit- 
Back  program,  the  Board  concluded  that 
because  of  the  fundamental  changes 
which  have  occurred  in  the  almond 
industry  in  recent  years,  it  has  become 
more  difficult  for  individual  handlers  to 
directly  reach  end  consumers  through 
their  own  advertising  and  promotion. 
Therefore,  the  importance  of  a  collective 
industry  effort  to  generically  promote 
the  overall  use  of  almonds  has  growTi. 
For  these  reasons,  the  Board  elected  to 
strengthen  its  generic  promotion 
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flexibility  in  the  promotion  of  their  own 
products. 

AlsOt  under  the  former  program  credit 
was  denied  for  advertisements  which 
also  promoted  competing  nuts.  Under 
the  new  program,  advertisements  which 
contain  references  to  almonds  as  well  as 
competing  nuts  will  be  eligible  for 
reimbursement.  Any  reimbursement 
will,  however,  be  limited  to  that 
percentage  of  the  advertisement's  cost 
which  is'equal  to  the  percentage  of  the 
advertisement  which  is  devoted  to 
almonds  or  the  percentage  of  the 
product's  weight  which  is  almonds.  The 
Board  believes  that  the  percentage  rule 
is  logical  and  fair  because  the  handler 
credit  originates  from  assessments  on 
almonds,  not  on  other  products.  The 
Board  believes  that  to  allow  more  credit 
than  provided  in  the  percentage  rule 
would  not  serve  the  best  interests  of  the 
industry  because  handlers  would 
receive  credit  for  promoting  products 
which  have  nothing  to  do  with  the 
almond  industry. 

Previously,  handlers  were  not  allowed 
credit  for  advertisements  which 
promoted  complementary  branded 
products.  Under  the  new  program, 
credit  will  be  allowed  for 
advertisements  that  promote  both" 
almonds  and  complementary  branded 
products.  For  the  reasons  described 
above,  however,  the  amount  of  the 
reimbursement  vdll  be  directly  related 
to  the  percentage  of  the  advertisement 
which  is  devoted  to  the  promotion  of 
almonds.  This  will  allow  the  almond 
industry  to  operate  under  a  system 
which  is  as  unrestricted  as  possible 
vdthout  sacrificing  the  objectives  of  the 
Almond  Marketing  Order. 

Finally,  under  the  old  program,  credit 
was  denied  for  advertisements  which 
promoted  products  which  were  less 
than  50%  almonds.  Under  the  new 
program,  credit  will  be  granted  for  all 
advertisements  of  products  which 
contain  almonds,  regardless  of  the 
amount  of  ahnonds  which  are  actually 
in  the  product.  Again,  the  amount  of  die 
reimbursement  will  be  directly  related 
to  the  percentage  of  the  advertisement 
which  is  devoted  to  the  promotion  of 
almonds. 

In  recommending  the  new  Credit- 
Bade  program,  the  Board  concluded  that 
because  of  the  fundamental  changes 
which  have  occurred  in  the  almond 
industry  in  recent  years,  it  has  become 
more  difficult  for  individual  handlers  to 
directly  reach  end  consumers  through 
their  own  advertising  and  promotion. 
Therefore,  the  importance  of  a  collective 
industry  effort  to  generically  promote 
the  overall  use  of  almonds  has  grown. 
For  these  reasons,  the  Board  elected  to 
strengthen  its  generic  promotion 


program  while  at  the  same  time 
providing  increased  opportunities  and 
incentives  for  handlers  who  wished  to 
continue  to  advertise  their  own  brand 
products  in  order  to  receive  Credit-Back 
against  their  assessments. 

The  Board  beheves  that  the 
implementation  of  the  new  Credit-Back 
advertising  and  promotion  program  wdll 
directly  advance  the  industry's 
collective  goal  of  increasing  almond 
sales  and  enhancing  grower  returns.  In 
addition,  the  new  program  encourages 
and  empowers  handlers  to  protect  their 
own  interests  by  promoting  their  own 
brand  of  products  in  order  to  get  Credit- 
Back.  The  new  program  also  recognizes 
that  the  collective  interests  of  the 
industry  are  better  served  if  brand 
advertising  and  promotion  is  combined 
with  the  generic  advertising  and 
promotion  of  almonds.  Both  generic  and 
brand  advertising  and  promotion  are 
proven  promotional  tools  which  have 
fostered  the  growth  of  the  ahnond 
market  over  the  last  twenty  years. 

The  new  advertising  and  promotion 
program  has  been  carefully  structured 
so  that  the  rules  which  govern  its 
efficient  administration  are  no  more 
extensive  than  necessary  to  meet  the 
desired  goals  of  increasing  almond  sales 
and  enhancing  grower  returns.  Virtually 
all  aspects  of  the  former  creditable 
advertising  and  promotion  program 
have  been  modified  or  eliminated  so  as 
to  increase  efficiency  while  at  the  same 
time  imposing  a  minimiun  of 
restrictions  on  handlers.  The  Board,  the 
elective  body  composed  of  industry 
representatives,  has  carefully 
considered  all  aspects  of  this  program 
and  believes  that  its  implementation 
wdll  lead  to  even  greater  strides  in  the 
development  of  the  almond  market. 

The  new  advertising  and  promotion 
program  is  nitended  to  enable  the 
almond  industry  to  have  an  advertising 
and  promotion  program  which  better 
reflects  its  current  needs.  The  Board 
believes  that  there  is  widespread 
industry  support  for  the  new  program. 
Overall,  the  new  Credit-Back  program  is 
expected  to  foster  the  worldwide 
demand  for  California  almonds  through 
the  provision  of  a  more  efficient  and 
effective  program  which  will  encompass 
both  generic  and  brand  advertising  and 
promotion. 

Discussion  of  the  Conunents 

As  was  previously  stated.  USDA 
prowded  two  comment  periods  for  the 
new  Credit-Back  program.  The  first 
comment  period  ended  on  September 
16,  1993.  One  comment  was  received 
during  this  period  fi-om  Cal-Ahnond, 
Inc.,  an  independent  almond  handler. 


The  second  comment  period  ended  on 
March  2, 1994.  During  this  period, 
seven  comments  were  received.  Five 
comments  were  from  independent 
almond  handlers.  They  were  Wiggin 
Farms.  Arbuckle,  CA;  Western  Nut 
Company,  Chico.  CA;  Waterford  Nut 
Company.  Waterford.  CA;  Rotteveel 
Orchards.  Dixon.  CA;  and  Cal-Ahnond. 
Inc..  Hughson.  CA.  A  sixth  comment 
was  received  from  the  U.S.  Small 
Business  Administration.  Washington, 
DC.  The  seventh  comment  was  received 
from  Mr.  Rodger  Wasson,  President  and 
CEO  of  the  Almond  Board  of  California. 
All  of  the  comments  will  be  discussed 
below.  Because  many  of  the  comments 
by  the  independent  ahnond  handlers 
contained  similar  concerns,  they  have 
been  combined  where  appropriate  and 
are  addressed  collectively. 

In  its  first  comment  submitted  on 
September  14, 1993,  Cal-Ahnond,  Inc.. 
stated  that  the  issuance  of  an  interim 
final  rule  rather  than  a  proposed  rule  to 
establish  the  new  Credit-Back  program 
was  arbitrary  and  capricious.  The 
commenter  asserted  that  the  former 
creditable  advertising  and  promotion 
program  has  been  substantially  altered 
by  the  interim  final  rule  and  the  burden 
on  handlers  has  been  drastically 
increased. 

It  is  the  Department's  position  that  the 
issuance  of  the  interim  final  rule  met 
each  of  the  requirements  of  the 
Administrative  Procedure  Act  (APA) 
which  pertain  to  the  promulgation  of 
regulations.  The  Board  requested  that 
the  new  regulations  for  the  Credit-Back 
program  be  effective  for  the  1993-94 
crop  year.  The  only  way  to  accomplish 
this  was  through  the  utilization  of 
interim  final  rulemaking  procedures,  as 
authorized  by  the  APA.  Also,  the 
Department  was  advised  by  the  Board 
that  the  action  was  widely  supported  by 
the  industry.  While  there  was  one 
dissenting  vote  among  the  ten  Board 
members  who  voted  on  the 
establishment  of  the  new  program,  that 
person  was  opposed  to  the  imposition  of 
any  advertising  assessments  on 
members  o.'the  industry.  The  dissenting 
Board  member  had  no  specific 
criticisms  of  the  new  Credit-Back 
program.  Finally,  contrary  to  the 
commenter's  assertion,  the  interim  final 
rule  represented  a  relaxation  of  the 
then-existing  regtdations.  Moreover,  the 
new  Credit-Back  program,  as  modified 
in  this  final  rule,  is  further  relaxed.  The 
new  program  is  carefully  structured  so 
that  the  rules  which  govern  its  efficient 
administration  are  no  more  extensive 
than  necessary  to  meet  the  desired 
industry  goals  of  increasing  almond 
sales  and  enhancing  grower  returns.  The 
new  program  substantially  increases  the 
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advertising  and  promotional  activities 
for  which  handlers  lean  receive  credit 
against  their  assessment  obligations.  At 
the  same  time,  it  decreases  the  number 
of  reporting  deadlines  and 
recordkeeping  requirements  imposed  on 
handlers.  J 

Cal-Almond  furtller  asserted  that  the 
Department  does  not  have  the  authority 
to  regulate  how  handlers  pay  growers 
and  that  the  new  Ciedit-Back  program's 
elimination  of  the  provision  which 
allowed  handlers  ti  receive  a  150% 
credit  against  the  promotional 
advertising  portion] of  their  assessments 
because  of  concemi  about  grower 
returns  was  therefo  re  arbitrary  and 
capricious.  The  cor  imenter  contended 
that:  (1)  the  Almon  i  Marketing  Order 
does  not  permit  the  Department  to 
insure  that  growers  receive  a  certain 
amount  of  returns  ( n  their  products, 
and  (2)  the  Order  d  )es  not  permit  the 
Department  to  beco  me  involved  in 
contracts  which  ha  idlers  have  with 
their  growers. 

Contrary  to  the  ci  )mmenter's 
assertions,  the  inteiim  final  rule 
establishing  the  nei  v  Credit-Back 
program  does  not  s  jecify  how  handlers 
should  pay  almond  growers,  nor  does  it 
seek  to  regulate  the  returns  which 
growers  receive  for  their  almonds.  It  is, 
however,  the  Act's  intent  that  marketing 
orders  help  grower ;  and  handlers  to 
work  together  to  so  ve  problems  which 
affect  their  industr  ^  Thus,  industry 
practices  which  ha  re  a  potentially 
negative  effect  on  g  rowers  should  be 
considered  when  niaking 
recommendations  ( m  changes  to 
marketing  order  rej  ulations. 

Cal-Almond  and  another  independent 
almond  handler.  Western  Nut  Company, 
also  commented  th  it  the  new  Credit- 
Back  program  requ  res  handlers  to  make 
expenditures  of  $3  in  order  to  get  back 
$1.  thus  placing  an  incredible  financial 
burden  on  handler  .  Cal-Abnond  stated 
that  this,  in  turn,  w  ill  reduce  handlers' 
initial  payments  to  growers. 

In  addition,  inde  pendent  almond 
handler,  John  Rotte  veel  on  behalf  of 
Rotteveel  Orchards ,  indicated  that  he 
did  not  believe  tha  the  50%  return  for 
creditable  activitiei  i  was  enough  to 
warrant  any  invest  nent  in  the  program. 
Grant  Ecker  on  beh  alf  of  Waterford  Nut 
Company,  stated  tie  new  Credit-Back 
program  places  a  \i  rger  economic 
burden  on  small  h£  ndlers  than  the  old 
program  did. 

cSl-Almond  also  objected  to  the  new 
Credit-Back  progra  n's  imposition  of  a 
50  percent  Credit-I  ack  limit  for 
promotional  activil  ies  in  foreign 
markets.  Cal-Almo:  id  stated  that  this  is 
not  an  expansion  o  f  the  previous  rule, 
but  is  instead  a  res  riction  because  the 


former  rule  allowed  100%  credit  for 
qualified  promotional  activities  in 
foreign  markets. 

The  former  creditable  advertising  and 
promotion  program  allowed  for  variable 
levels  of  credit  for  different  activities, 
between  50  percent  and  150  percent 
depending  on  the  activity.  The  new 
Credit-Back  program  is  designed  to  be 
more  equitable  because  the  credit 
allowed  for  all  activities  is  the  same. 
The  amount  of  credit  granted  for  foreign 
advertising  expenditures  is  identical  to 
the  amoimt  given  for  domestic 
advertising. 

The  Department  believes  that  having 
the  same  credit  amount  for  each  activity 
provides  equity  for  all  handlers' 
advertising  and  promotional  activities. 
No  preference  is  given  in  the  new 
Credit-Back  program  for  one  type  of 
advertising  and  promotional  activity 
over  another. 

The  range  of  Credit-Back  activities  has 
been  expanded  so  that  handlers  will  be 
able  to  receive  credit  for  13  additional 
categories  of  promotion  and  advertising. 
This  expansion  could  offset  any 
increased  outlays  which  handlers  must 
make  for  brand  promotion  and 
advertising  projects  due  to  the  reduced 
rate  of  credit. 

The  new  Credit-Back  program  is 
designed  to  provide  handlers  with  more 
flexibility  in  conducting  their 
advertising  and  promotional  activities. 
The  commenters  seem  to  be  suggesting 
that  it  would  be  more  desirable  for  the 
new  program  to  have  an  increased  credit 
amount  than  what  is  currently  allowed. 

On  May  16. 1994,  the  Board  met  and 
discussed  possible  revisions  that  could 
be  made  to  the  new  Credit-Back 
program.  It  was  expressed  at  this 
meeting  that  the  50  percent  Credit-Back 
amount  may  impose  a  greater  financial 
burden  on  handlers  than  was 
anticipated.  The  Board  unanimously 
recommended  that  the  Credit-Back 
amount  be  modified  firora  50  percent  to 
66^/3  percent  ($1.00  for  every  $1.50 
spent).  It  was  determined  that  this 
amount  would  provide  incentive  for 
handlers  to  maintain  their  individual 
advertising  and  promotional  efforts  and 
still  allow  adequate  funds  for  the 
generic  portion  of  the  new  advertising 
and  promotion  program. 

The  Department  believes  that  the  new 
Credit-Back  program's  expanded 
activities  along  with  an  increased  credit 
amount  will  provide  handlers  with 
more  incentive  to  maintain  and  more 
flexibility  to  conduct  their  individual 
advertising  and  promotional  efforts. 
Therefore,  we  are  modifying  the  new 
Credit-Back  program  in  this  final  rule  by 
increasing  the  amount  of  credit  allowed 


for  approved  promotional  activities 
from  50  percent  to  ee^/j  percent. 

Cal-Almond  also  claimed  that  the 
requirement  that  handlers  file  an 
application  with  the  Board  to  obtain 
pre-approval  of  creditable  activities 
means  that  handlers  caimot  change  their 
advertising  plan  for  the  entire  year.  Cal- 
Almond  also  objected  to  the 
requirement  that  handlers  submit  proof 
of  at  least  one  approved  advertising 
activity  by  January  15  of  each  year. 
Sharon  Wiggin,  on  behalf  of  Wiggin 
Farms,  also  stated  that  the  form  filing 
requirements  and  deadlines  contained 
in  the  interim  final  rule  are  difficult  to 
meet.  The  Department  has  determined 
that  these  comments  have  merit.  The 
purpose  of  the  requirement  that 
handlers  file  an  application  with  the 
Board  to  obtain  pre-approval  of 
creditable  activities  undw  the  new 
program  was  to  ensure  that  handlers 
were  aware  that  the  activity  was  eligible 
for  Credit-Back  prior  to  expending  funds 
for  the  activity.  In  the  past,  the  Board 
occasionally  had  to  reject  claims  for 
activities  that  did  not  qualify  after  the 
promotional  activity  had  already  been 
conducted  by  the  handler.  The  pre- 
approval  provision  was  only  intended  to 
assist  handlers  by  helping  them  avoid 
any  imnecessary  outlays  of  funds  for 
activities  that  did  not  qualify  for  credit. 

This  aspect  of  the  new  program  was 
also  discussed  at  the  recent  Board 
meeting.  The  Board  unanimously 
recommended  that  the  pre-approval 
provision  was  not  essential  to  the 
successful  administration  of  the 
program.  As  previously  explained,  this 
provision  was  only  intended  to  assist 
handlers.  Handlers  will  no  longer  be 
required  to  obtain  pre-approval  of 
creditable  activities  from  the  Board 
imder  the  new  program  as  modified  in 
this  final  rule.  The  Board  will  continue 
to  assist  any  handler  in  determining 
whether  an  advertising  and  promotional 
activity  is  ehgible  for  Credit-Back  under 
the  new  program  prior  to  the  handler 
expending  funds  for  the  activity. 

Cal-Almond  also  objected  to  the 
provision  which  allows  Credit-Back 
payments  only  for  the  portion  of 
product  weight  represented  by  almonds 
or  the  handler's  actual  payment, 
whichever  is  less.  The  commenter 
claims  that  this  provision  works  against 
those  handlers  who  apply  for  Credit- 
Back  for  advertising  of  processed 
products  that  contain  only  a  small 
percentage  of  almonds.  The  new  Credit- 
Back  program  is,  however,  intended  to 
allow  Credit-Back  only  for  money 
actually  spent  for  advertising  CaUfomia 
almonds,  not  for  advertising  another 
product.  As  discussed  previously,  the 
Board  believes  that  the  percentage  rule 


is  logical  and  fair  because  the  handler's 
credit  originates  from  assessments  on 
almonds,  not  on  other  products. 
Without  the  percentage  rule,  the  best 
interests  of  the  entire  industry  would 
not  be  served  because  handlers  would 
receive  credit  for  promoting  products 
which  have  nothing  to  do  with  the 
almond  industry. 

Cal-Almond  also  objected  to  the 
provision  which  requires  a  handler's 
name,  brand,  or  the  words  "California 
almonds,"  to  appear  on  the  product's 
primary  face  label  in  order  for  the 
handler  to  be  eligible  for  Credit-Back. 
The  commenter  contended  that,  because 
nearly  all  almonds  produced  in  the 
United  States  are  grown  in  California, 
the  requirement  that  the  word 
"California"  be  placed  on  the  label  is 
unnecessary  and  may  limit  marketing 
opportunities  for  some  handlers  in  their 
negotiations  with  product 
manufacturers.  The  intent,  however,  of 
the  new  advertising  and  promotion 
program  is  to  promote  the  sale  and 
consumption  of  "California"  almonds, 
not  other  ingredients  in  products  or 
almonds  not  grown  in  California.  This 
provision  will  help  ensure  that 
advertising  generated  by  the  new  Credit- 
Back  program  is,  indeed,  for  almonds 
grown  in  CaUfomia.  In  addition,  the 
provision  is  not  limited  to  the  word 
"California"  being  placed  on  the 
product's  primary  face  label  in  order  for 
the  handler  to  be  eUgible  for  Credit- 
Back.  Handlers  can  also  negotiate  with 
product  manufacturers  for  the 
appearance  of  the  handler's  name  or 
brand  on  the  primary  face  label  in  order 
to  be  eligible  for  Credit-Back.  Handlers 
have  three  alternatives  under  the  new 
program,  all  of  which  ensure  the 
promotion  of  "California"  almonds. 
Cal-Almond,  Thomas  L.  Motta,  on 
behalf  of  Western  Nut  Company,  Grant 
Ecker.  and  Sharon  Wiggin  objected  to 
handlers  being  required  to  expend 
advertising  and  promotion  funds  up- 
front in  order  to  be  eligible  for  a  Credit- 
Back  refund  at  a  later  date.  Cal-Almond 
also  stated  that  handlers  should  not 
have  to  wait  until  February  15  of  the 
crop  year  to  begin  receiving  Credit-Back 
refunds  and  that  they  should  not  have 
to  wait  30  days  after  submission  of 
claims  to  receive  a  refund.  The 
Department  has  determined  that  these 
comments  have  merit  Because  payment 
practices  have  been  changed  under  the 
new  Credit-Back  program,  the  up^front 
payment  may  not  provide  some 
handlers  with  enough  flexibility  early  in 
the  crop  year  to  conduct  their 
advertising  and  promotional  activities. 
This  aspect  or  the  new  program  was 
also  discussed  at  the  recent  Board 
meeting.  The  Board  unanimously 
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is  logical  and  fair  because  the  handler's 
credit  originates  from  assessments  on 
almonds,  not  on  other  products. 
Without  the  percentage  rule,  the  best 
interests  of  the  entire  industry  would 
not  be  served  because  handlers  would 
receive  credit  for  promoting  products 
which  have  nothing  to  do  with  the 
almond  industry. 

Cal- Almond  also  objected  to  the 
provision  which  requires  a  handler's 
name,  brand,  or  the  words  "Cahfomia 
almonds,"  to  appear  on  the  product's 
primary  face  label  in  order  for  the 
handler  to  be  eligible  for  Credit-Back. 
The  commenter  contended  that,  because 
nearly  all  almonds  produced  in  the 
United  States  are  grown  in  California, 
the  requirement  that  the  word 
"California"  be  placed  on  the  label  is 
unnecessary  and  may  limit  marketing 
opportunities  for  some  handlers  in  their 
negotiations  with  product 
manufacturers.  The  intent,  however,  of 
the  new  advertising  and  promotion 
program  is  to  promote  the  sale  and 
consumption  of  "California"  almonds, 
not  other  ingredients  in  products  or 
almonds  not  grown  in  Cahfomia.  This 
provision  will  help  ensure  that 
advertising  generated  by  the  new  Credit- 
Back  program  is.  indeed,  for  almonds 
grown  in  Cahfomia.  In  addition,  the 
provision  is  not  limited  to  the  word 
"California"  being  placed  on  the 
product's  primary  face  label  in  order  for 
the  handler  to  be  ehgible  for  Credit- 
Back.  Handlers  can  also  negotiate  with 
product  manufacturers  for  the 
appearance  of  the  handler's  name  or 
brand  on  the  primary  face  label  in  order 
to  be  eligible  for  Credit-Back.  Handlers 
have  three  alternatives  under  the  new 
program,  all  of  which  ensure  the 
promotion  of  "California"  almonds. 
Cal-Almond,  Thomas  L.  Motta.  on 
behalf  of  Western  Nut  Company.  Grant 
Ecker.  and  Sharon  Wiggin  objected  to 
handlers  being  required  to  expend 
advertising  and  promotion  funds  up- 
front in  order  to  be  eligible  for  a  Credit- 
Back  refund  at  a  later  date.  Cal-Almond 
also  stated  that  handlers  should  not 
have  to  wait  until  February  15  of  the 
crop  year  to  begin  receiving  Credit-Back 
refunds  and  that  they  should  not  have 
to  wait  30  days  after  submission  of 
claims  to  receive  a  refund.  The 
Department  has  determined  that  these 
comments  have  merit  Because  payment 
practices  have  been  changed  under  the 
new  Credit-Back  program,  the  up^front 
payment  may  not  provide  some 
handlers  with  enough  flexibihty  early  in 
the  crop  year  to  conduct  their 
advertising  and  promotional  activities. 
This  aspect  oithe  new  program  was 
also  discussed  at  the  recent  Board 
meeting.  The  Board  unanimously 
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recommended  that  handlers  conducting 
their  own  advertising  and  promotional 
activities  may  now  receive  credit  against 
their  Credit-Back  assessment  up  to  the 
amount  of  the  Credit-Back  assessment 
installment  due  if  they  conduct  and 
document  their  advertising  and 
promotional  activities- at  least  two 
weeks  prior  to  assessment  billings. 

The  Department  has  determined  that 
in  order  to  allow  handlers  more 
flexibility  early  in  the  crop  year  to 
conduct  their  advertising  and 
promotional  activities,  this  final  rule 
will  be  modified  to  allow  handlers  to 
receive  credit  against  their  Credit-Back 
assessment  up  to  the  amount  of  the 
Credit-Back  assessment  installment  due 
if  they  conduct  and  document  their 
advertising  and  promotional  activities  at 
least  two  weeks  prior  to  assessment 
billings. 

Cal-Almond  also  objected  to  the 
appeal  process  for  determining  whether 
a  handler  should  receive  Credit-Back  for 
a  particular  promotional  activity.  The 
commenter  claimed  that  competitors  of 
some  handlers  will  determine  the 
outcome  of  their  appeals.  As  previously 
discussed,  handlers  have  the  option  of 
anonymity  when  their  appeal  is  brought 
before  the  Board.  In  addition,  the 
process  allows  for  further  appeal  to  the 
Department.  The  Department  also  has 
the  right  to  re\'iew  all  decisions  at  any 
point  during  the  appeal  process. 

During  the  second  comment  period, 
Cal-Almond,  as  well  as  another 
independent  almond  handler,  Rotteveel 
Orchards,  commented  that  under  the 
new  Credit-Back  program  there  are 
many  types  of  promotional  and 
advertising  activities  which  handlers 
use  to  promote  their  products  which 
will  be  inehgible  for  Credit-Back.  John 
Rotteveel.  on  behalf  of  Rotteveel 
Orchards,  stated  the  best  forms  of 
advertising  for  his  company — "word-of- 
mouth"  advertising  and  personal 
contact  with  potential  buyers — are  not 
creditable  activities  under  the  new 
Credit-Back  program.  In  addition. 
Rotteveel  iiidicated  that  he  did  not 
believe  that  the  50%  return  for 
creditable  activities  was  enough  to 
warrant  any  investment  in  the  program. 
As  has  already  been  pointed  out.  the 
range  of  promotional  activities  eligible 
for  reimbursement  under  the  new 
Credit-Back  program  have  been 
significantly  expanded.  The  Department 
has  also  modified  the  new  Credit-Back 
program  in  this  final  rule  by  increasing 
the  amount  of  credit  allowed  for 
approved  promotional  activities  from  50 
percent  to  66V3  percent. 

Cal-Almond  also  objected  to  the 
Board's  television  advertisements 
because  it  believes  that  they  have  a 


rehgious  connotation  which  should  not 
be  used  to  promote  almonds.  The 
advertising  campaign  referred  to  is  not 
intended  to  be  offensive  toward  any 
religion,  nor  does  it  contain  any 
negative  connotations. 

Cal-Abnond  also  objected  to  the 
portion  of  the  provision  which  requires 
individual  handlers  to  determine  and 
declare,  within  15  days  after  the  start  of 
the  season,  the  extent  to  which  they 
intend  to  use  the  advertising  program. 
According  to  the  conmienter,  a  handler 
should  not  be  required  to  report  a  year 
in  advance  how  he/she  intends  to 
advertise  over  an  entire  year's  period. 
The  intent  of  this  provision,  in  part, 
was  to  help  the  Board  plan  its  finances 
for  the  upcoming  crop  year.  With  this 
information  available,  the  Board  could 
determine  who  was  participating  and 
who  was  not  partidpating  in  the  new 
program  for  that  year.  They  would  know 
at  that  time  that  all  handlers  who  did 
not  declare  their  intent  would  be  paying 
the  entire  assessment  to  the  Board  and 
that  amount  could  be  earmarked  for  the 
generic  advertising  and  promotion 
program. 

The  provision  did  not  require 
handlers  to  give  a  dollar  amount  or  an 
advertising  plan  to  the  Board,  but 
merely  an  anticipated  percentage  of 
their  entire  advertising  assessment  they 
beUeved  would  be  used  under  the  new 
program.  The  deadline  was  not  intended 
to  limit  a  handler's  use  of  the  program. 
Handlers  were  not  restricted  to  any 
types  of  advertising  or  any  specific 
amounts.  However,  the  total  Credit-Back 
amount  could  not  exceed  the  original 
percentage  reported  to  the  Board. 

Although  Cal-Almond 's  interpretation 
of  this  provision  is  not  accurate,  the 
Department  considered  all  aspects  of 
this  provision  to  determine  if  there  were 
other  ways  that  the  Board  could  obtain 
this  information  without  requiring 
handlers  to  declare  their  intent  to  utilize 
the  program.  The  new  Credit-Back 
program  is  intended  to  provide  handlers 
with  more  flexibihty  to  conduct  -heir 
own  advertising  and  promotional 
activities. 

The  Department  believes  that  the 
Board  has  other  alternatives  to 
accomplish  the  objectives  discussed 
above,  such  as  reviewing  handler 
participation  during  past  years  to  obtain 
an  estimate  of  participation  in  the  new 
Credit-Back  program  for  the  new  crop 
year.  The  Department  has  determined 
that  in  order  to  allow  handlers  more 
flexibility  to  participate  in  the  new 
Credit-Back  program,  this  provision 
should  be  eliminated  from  the 
regulations.  Accordingly,  this  final  mle 
will  be  revised  to  reflect  that  ctiange. 
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Ehiring  the  secon  d  comment  period, 
another  independe  nt  handler,  VViggin 
Farms,  stated  that  i  i  referendum  should 
be  conducted  ever]  three  years  to  offer 
growers  an  opportunity  to  vote  on 
increasing  or  decr^sing  advertising 
expenditures  and  f  )r  voting  on 
continuation  of  the  Order. 

The  Department  notes  that  the  Board 
currently  has  the  authority  to 
recommend  annua]  changes  in  program 
expenditures.  Dete  mining  the  merits  of 
holding  periodic  c(  otinuance  referenda 
is  outside  the  scop<i  of  this  rulemaking. 
The  referenda  issue  i  was  addressed  last 
year  when  the  Boaid  and  other  industry 
groups  recommended,  during  a  formal 
rulemaking  hearing  in  Modesto, 
CaUfomia,  that  per  odic  referenda  be 
held.  The  Departmdnt  is  in  the  process 
of  reviewing  and  e>  aluating  the  record 
of  the  formal  rulem  aking  proceeding. 

Many  comments,  as  requested, 
addressed  the  Nint!  i  Circuit  decision. 
These  comments  aie  as  follows: 

Cal-Almond  stated  that  all  of  the  rules 
and  regulations  cor  taixied  in  the  interim 
final  rule  deprive  h  andlers  of  their  First 
Amendment  rights  and  suggested  that 
the  entire  creditabl  >  program  be 
eliminated.  The  coinmenter  asserted 
that  a  determinatio  i  has  never  been 
made  by  the  Board  as  to  whether  the 
Order  or  individua  handlers  are  better 
at  promoting  and  ai  Ivertising  almonds. 
The  commenter  fur  Lher  stated  that  there 
have  never  been  an  y  studies  conducted 
to  indicate  whethei  the  current 
advertising  program  is  effective  and 
contended  that  the  Department  is 
unable  to  show  tha  the  regulations  are 
required  in  order  tc  advance  the  stated 
goal  of  selling  mort  almonds  and 
increasing  returns  to  producers.  In 
addition,  the  comn;  enter  contended  that 
the  regulations  con  ained  in  the  interim 
final  rule  are  more  jxtensive  than 
necessary  to  serve  t  le  governmental 
interest  of  increasir  g  almond  sales. 

One  independent  almond  handler, 
Thomas  Motta  on  b  shalf  of  Western  Nut. 
stated  that  if  the  M)  xketing  Order's 
advertising  progran  i  is  deemed 
constitutional  at  so  ne  future  date,  the 
Secretary  should  e\  aluate  what  type  of 
advertising  progran  i  best  serves  the 
almond  industry.  N  otta  further  stated 
that  the  Ninth  Circiit  ruled  that 
compelled  advertis  ng  violates  a 
handler's  First  Am<  ndment  rights  and 
that  regardless  of  w  lat  the  Board  calls 
it,  it  is  still  forced  c  Dllection.  Motta 
suggested  that  the  a  dvertising 
provisions  of  the  or  der  be  put  on  hold 
until  they  are  provt  n  to  be  beneficial  to 
ftie  industry  and  art!  determined  to  be 
legal  by  the  approp  -iate  Court. 

Another  indepen  ient  almond 
tiandler.  Crant  Eck«  r  on  behalf  of 
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Waterford  Nut  Company,  stated  that  he 
agrees  with  the  Ninth  Circuit  Court 
ruling  that  the  regulations  hinder 
handler's  efforts  to  increase  sales  and 
returns  to  growers.  He  stated  that  the 
new  Credit-Back  program  places  a  larger 
economic  burden  on  small  handlers 
than  the  old  program  did. 

John  Rotteveel,  on  behalf  of  Rotteveel 
Orchards,  stated  that  the  current  and 
former  advertising  programs  violate  his 
constitutional  rights.  He  believes  that 
the  program  is  a  waste  of  money  and 
does  nothing  to  increase  the 
consumption  of  almonds  that  almond 
handlers  could  not  do  themselves. 
Finally,  Rotteveel  stated  that  there  is  no 
way  to  prove  that  the  advertising 
programs  have  increased  world  demand 
for  almonds.  He  believes  that  growers 
and  handlers  are  expanding  these 
markets  without  the  help  of  the  Order 
and  does  not  think  that  the  increase  in 
the  number  of  handlers  and  growers  in 
the  United  States  can  be  attributed  to 
the  Order.  Rotteveel  suggested  phasing 
out  the  Order  and  letting  the  almond 
industry  run  itself. 

It  is  the  Department's  position  that  the 
former  creditable  advertising  program 
and  the  new  Credit-Back  program  meet 
each  of  the  criteria  set  forth  in  the  Ninth 
Circuit  decision  which  pertain  to 
constitutionality.  The  Department 
believes  that  both  programs  are 
authorized  under  the  Act  and  that  the 
regulations  do  not  infringe  upon  the 
First  Amendment  rights  of  any  handler. 
Importantly,  the  Court  in  Cal-Almond 
did  not  hold  that  all  advertising  and 
promotion  programs  are 
unconstitutional  or  illegal  on  their  face. 
Rather,  the  court  recognized  the 
substantial  government  interest  in 
promoting  almond  consumption  in 
order  to  stimulate  the  demand  for 
almonds  and  enhance  grower  returns. 

As  previously  discussed,  the  new 
Credit-Back  advertising  and  promotion 
program  has  been  carefully  structured 
so  that  the  rules  which  govern  its 
efficient  administration  are  no  more 
extensive  than  necessary  to  meet  the 
desired  goals  of  increasing  almond  sales 
and  enhancing  grower  returns.  Virtually 
all  aspects  of  the  former  creditable 
advertising  and  promotion  program 
have  been  modified  or  eliminated  so  as 
to  increase  efficiency  while  at  the  same 
time  imposing  a  minimum  of 
restrictions  on  handlers. 

An  additional  comment  in  the  form  of 
an  exception  to  another  comment  was 
received  from  Cal-Almond  well  after  the 
second  comment  period  closed.  Because 
Cal-Almond's  conmient  was  received 
after  the  close  of  the  comment  period, 
it  has  not  been  considered. 


Another  comment  was  received  from 
the  Office  of  Chief  Counselor 
Advocacy  of  the  United  States  Small 
Business  Administration  (SBA).  The 
SBA  contended  that  the  Secretary  did 
not  comply  with  the  Regulatory 
Flexibility  Act  (RFA)  in  issuing  the 
interim  final  rule.  It  recommended  that 
the  Department  perform  a  regulatory 
flexibility  analysis,  which  would  study 
the  impact  of  advertising  programs  on    - 
small  handlers  and  would  consider 
alternatives  to  the  program.  The  SBA 
further  stated  that  the  Secretary's 
assertion  about  small  entity  orientation 
and  compatibility  did  not  meet  the 
requirements  of  the  RFA.  The  SBA 
stated  that  the  RFA  does  not  provide 
exceptions  for  statutes  that  are  not 
compatible  with  its  goals.  The  SBA 
commented  further  that:  (1)  most  small 
handlers  sell  to  "food  processors"  and 
have  no  reason  to  promote  fresh 
consumption  of  almonds,  and  (2) 
advertising  expenses  designed  to 
increase  use  by  ingredient 
manufacturers  were  not  creditable 
under  the  old  program  and  are  not 
creditable  under  the  new  program. 
Finally,  the  SBA  stated  that  the  Credit- 
Back  program  was  promulgated  with  no 
evidence  that  it  would  advance  the 
govenunent's  interest,  or  that  it  is  the 
least  restrictive  program  needed  to 
enhance  almond  sales. 

For  these  reasons,  the  SBA  indicated 
that  the  Secretary  should  consider 
alternatives  to  the  current  advertising 
program,  including  no  program  at  all, 
or.  at  a  minimum,  a  program  that 
imposes  less  restrictions  on  handlers. 
The  SBA  also  recommended  that 
promotional  efforts  targeting  ingredient 
manufacturers  should  be  given  the  same 
credit  as  those  targeting  fresh 
consumption. 

Advertisements  resulting  from  joint 
participation  by  a  handler  and 
manufacturers  or  sellers  of  two 
complementary  products  or 
commodities  were  eligible  for  credit 
under  the  former  advertising  and 
promotion  program  provided  that  the 
brand  name  was  used. 

Under  the  new  Credit-Back  program, 
advertising  and  promotion  activities  to 
trade,  industrial  or  end  users  are 
specifically  ehgible  for  Credit-Back, 
with  no  requirement  for  a  brand  name. 
In  addition,  the  Board's  generic  program 
contains  consumer  advertising  designed 
to  commimicate  the  message  that 
almonds  enhance  any  product  to  which 
they  are  added.  Research  has  found 
such  consumer  advertising  is  successful 
in  promoting  consumption  of  products 
used  as  ingredients.  Increased 
consumption  of  almonds  benefits  the 
entire  industry 


Tb:^.  Department  disagrees  with  the 
SBA's  assertion  that  this  action  fails  to 
raetJt  tlie  requirements  for  the 
Regulatory  Flexibility  Act.  The  SBA's 
concerns  regarding  the  program's 
impact  on  small  businesses  have  been 
properly  addressed  in  this  document 
and  the  interim  final  rule. 

Finally,  a  comment  was  received  from 
Rodger  Wasson.  CEO  of  the  Ahnond 
Board,  which  supported  the  new  Credit - 
Back  program  and  supplied 
documentation  to  substantiate  the 
Board  s  position.  Mr.  Wasson  discussed 
the  history  of  the  almond  indu.stry  and 
beneficial  changes  that  have  taken  place 
since  the  implementation  of  the 
creditable  advertising  program.  He 
stated  that  the  program  has  provided  a 
variety  of  services  designed  to  increase 
the  demand  for  California  almonds.  In 
addition,  it  has  continually  been  revised 
to  meet  the  needs  of  the  industry.  Mr. 
Wasson  stated  that  the  Credit-Back 
provisions  were  recommended  in  order 
to  more  fully  address  the  needs  of  the 
changing  industry. 

He  statefd  there  are  major  differences 
between  the  previous  creditable 
advertising  program  and  the  new  Credit- 
Back  program.  Some  exainples  are  as 
follows:  (1)  The  previous  program 
allowed  handler  credit  for  paid  media 
advertisements  only.  There  were 
separate  systems  for  "generic  packs" 
and  "150  percent  credit".  The  new 
Credit-Back  program  adds  13 
advertising,  promotion  and  public 
relations  categories  (only  travel  is 
excluded  across-the-board);  (2)  The 
previous  program  contained  many 
reporting  periods,  carryovers,  and 
recordkeeping  on  different  systems. 
Credit-Back  is  simplified  with  one 
system,  no  cerryovers,  and  a  basic 
report-as-you-go  reporting  system;  (3) 
The  prevHous  program  did  not  allow 
credit  for  almonds  used  as  an  ingredient 
if  the  product  contained  less  than  50 
percent  of  almonds  by  weight.  Credit- 
Back  allows  credit  for  the  weight  » 
represented  by  almonds  as  an 
ingredient;  (4)  The  previous  program 
did  not  allow  credit  for  advertisements 
directing  consumers  to  one  or  more 
named  retail  outlets,  other  than  handler- 
operated  outlets.  Credit-Back  allows 
such  advertisements  if  they  include 
mention  of  almonds;  (5)  The  previous 
program  did  not  allow  credit  for 
advertisements  promoting  "competing 
nuts."  Credit-Back  allows  credit  for  this 
activity  determined  by  the  portion  of  the 
product  represented  by  almonds  and/or 
product  weight,  and  (6)  The  previous 
program  did  not  allow  credit  for 
advertisements  that  promote  more  than 
two  complementarv'  products.  Credit- 
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Th^  Department  disagrees  with  the 
SBA's  assertion  that  this  action  fails  to 
me»;t  tlie  requirements  for  the 
Regulatory  Flexibility  Act.  The  SBA's 
concerns  regarding  the  program's 
impact  on  small  businesses  have  been 
properly  addressed  in  this  document 
and  the  interim  final  rule. 

Finally,  a  comment  was  received  from 
Rodger  Wasson.  CEO  of  the  Ahnond 
Board,  which  supported  the  new  Credit - 
Back  program  and  supplied 
documentation  to  substantiate  the 
Board  s  position.  Mr.  Wasson  discussed 
the  history  of  the  almond  industry  and 
beneficial  changes  that  have  taken  place 
since  the  implementation  of  the 
creditable  advertising  program.  He 
stated  that  the  program  has  provided  a 
variety  of  services  designed  to  increase 
the  demand  for  California  almonds.  In 
addition,  it  has  continually  been  revised 
to  meet  the  needs  of  the  industry.  Mr, 
Wasson  stated  that  the  Credit-Back 
provisions  were  recommended  in  order 
to  more  fully  address  the  needs  of  the 
changing  industry. 

He  stated  there  are  major  differences 
between  the  previous  creditable 
advertising  program  and  the  new  Credit- 
Back  program.  Some  exainples  are  as 
follows.  (1)  The  previous  program 
allowed  handler  credit  for  paid  media 
advertisements  only.  There  were 
separate  systems  for  "generic  packs" 
and  "150  percent  credit".  The  new 
Credit-Back  program  adds  13 
advertising,  promotion  and  public 
relations  categories  (only  travel  is 
excluded  across-the-board);  (2)  The 
previous  program  contained  many 
reporting  periods,  carryovers,  and 
recordkeeping  on  different  systems. 
Credit-Back  is  simplified  with  one 
system,  no  cerryovers,  and  a  basic 
report-as-you-go  reporting  system;  (3) 
The  prevHOus  program  did  not  allow 
credit  for  almonds  used  as  an  ingredient 
if  the  product  contained  less  than  50 
percent  of  almonds  by  weight.  Credit- 
Back  allows  credit  for  the  weight  * 
represented  by  almonds  as  an 
ingredient;  (4)  The  previous  program 
did  not  allow  credit  for  advertisements 
directing  consumers  to  one  or  more 
named  retail  outlets,  other  than  handler- 
operated  outlets.  Credit-Back  allows 
such  advertisements  if  they  include 
mention  of  almonds;  (5)  The  previous 
program  did  not  allow  credit  for 
advertisements  promoting  "competing 
nuts."  Credit-Back  allows  credit  for  this 
activity  determined  by  the  portion  of  the 
product  represented  by  almonds  and/or 
product  weight,  and  (6)  The  previous 
program  did  not  allow  credit  for 
advertisements  that  promote  more  than 
two  complementar>'  products.  Credit- 


Back  allows  credit  up  to  the  portion 
represented  by  almonds. 

In  addition,  Mr.  Wasson  submitted 
materials  on  the  benefits  of  generic 
advertising.  A  summary  "of  the  materials 
is  as  follows. 

Generic  Advertising  and  Promotion 
Programs 

Generic  advertising,  i.e.,  advertising 
activities  which  focus  on  ♦he  general 
properties  of  a  product  such  as  flavor, 
nutritional  benefits  and  convenience, 
rather  than  touting  specific  brgnd 
names,  is  a  proven  promotional  tool 
which  is  often  used  to  increase  demand 
for  agricultural  commodities.  When 
used  in  conjunction  with  brand  name 
promotion,  generic  advertising  has 
proven  to  be  highly  successful. 

For  these  reasons,  generic  advertising 
of  agricultural  commodities  has  grown 
steadily  since  the  first  commodity  board 
was  created  more  than  50  years  ago.  In 
1990,  about  350  generic  promotion 
programs  were  in  effect  at  the  federal 
and  state  levels,  covering  more  than  80 
commodities  at  a  cost  of  over  $530 
million  annually. 

Each  of  the  federal  programs  referred 
to  above  are  overseen  by  USDA.  The 
Agricultiu^l  Marketing  Service  ("AMS") 
of  the  USDA  currently  oversees 
promotional  programs  contained  in 
various  federal  marketing  orders 
authorized  under  the  Agricultural 
Marketing  Agreement  Act  of  1937  (the 
AMiAA).  These  marketing  orders  cover 
fruits,  vegetables,  specialty  crops  and 
milk.  In  addition,  AMS  has  oversight 
responsibility  for  numerous  federal 
statutes  which  authorize  research  and 
promotion  programs  for  a  variety  of 
commodities,  including  beef,  cotton, 
dairy,  eggs,  honey,  limes,  mushrooms, 
pork,  potatoes,  soybeans,  milk,  and 
watermelons. 

The  success  of  many  of  these 
advertising  and  promotion  programs  has 
been  well  documented.  For  instance,  an 
advertising  campaign  conducted  by  the 
Potato  Board  has  yielded  dramatic 
results. 

The  Potato  Board  was  founded  in 
1972  at  a  time  when  potato 
consumption  was  steadily  declining. 
Mahy  people  had  poor  images  of 
potatoes,  did  not  know  of  their 
nutritional  value  and  believed  that  they 
were  fattening.  In  the  years  after  its 
formation,  the  Board  initiated  numerous 
advertising  campaigns  designed  to 
improve  the  potato's  poor  reputation 
and  increase  consumer  sales.  As  a 
result,  potato  consumption  has 
increased  by  12%  and  96%  of  the  public 
is  now  aware  that  potatoes  are  a  high 
fiber,  low  fat  food  which  can  bt^ 
included  in  any  healthy  diet. 


Efforts  of  the  National  Dairy 
Promotion  and  Research  Board  to 
promote  milk  and  milk  products  have      ' 
also  met  with  success.  The  Board  was 
founded  in  1984  and  since  then  has 
spent  more  than  $75  million  annually 
on  the  promotion  of  dairy  products.  As 
a  result,  dairy  product  consumption 
rose  by  12%  between  1983, and  1990. 

Another  example  of  a  successful 
generic  program  is  provided  by  the 
Cahfomia  Prune  Board.  In  the  1980's, 
prunes  were  not  a  popular  fruit  and 
most  members  of  the  public  had  little 
knowledge  of  their  nutritional  value, 
specifically,  their  high  fiber  content.  In 
1987,  the  prune  Board  began  a  campaign- 
to  higlilight  the  link  between 
consumption  of  high  fiber  foods  (such 
as  prunes,  which  were  marketed  as  a 
good  tasting,  high  fiber  fruit)  and  cancer 
prevention.  The  program  included 
direct  mailings  of  product  samples  to 
physicians,  publicity  and  media 
appearances  by  experts  about  the  health 
benefits  of  prunes,  and  sampUng 
programs  in  shopping  malls  and  on 
domestic  airline  flights.  Combined  with 
generic  advertising  and  promotion,  the 
program  resulted  in  a  12%  increase  in 
prane  sales  in  1987  alone.  To  date,  the 
sales  of  California  prunes  continue  to 
rise. 

The  success  of  certain  commodity 
programs  has  also  been  measured 
through  technical  economic  studies  or. 
the  effects  of  generic  advertising  on 
industry  sales.  The  results  are 
impressive. 

For  instance,  in  a  recent  study  of  the 
Washington  apple  industry  (Olan  D. 
Forker  and  Ronald  W.  Ward.  1991)  it 
was  estimated  that  between  1988  and 
1991,  the  industry  received  a  rate  of 
return  of  $6.63  for  every  dollar  of 
assessments  spent  on  the  promotion  of 
apples.  In  all,  this  represented  a  $133.76 
million  dollar  return  on  a  $17.5  million 
investment  and  the  market  price  which 
Washington  apple  growers  received  for 
their  apples  between  1988  and  1991  was 
estimated  to  be  12.9%  higher  thrn  it 
would  have  been  without  generic 
advertising. 

Similarly,  a  recent  study  sponsored  by 
the  Cattlemen's  Beef  Promotion  and 
Research  Board  (Ronald  W.  Ward.  1993) 
examined  the  effects  of  generic 
advertising  on  the  beef  industry.  Based 
on  extensive  economic  analysis,  it  was 
estimated  that  between  1987  and  1992. 
the  beef  industry  realized  an  average 
return  rate  of  $5.80  for  every  dollar 
spent  on  promotional  activities.  By 
February  1992.  the  total  economic 
return  to  the  industry  was  estimated  at 
$2.99  billion. 

A  study  by  Ronald  Ward  and  Bruce 
Dixon  in  1989  provides  an  economic 
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analysis  of  the  efle  cts  of  generic 
advertising  on  fluid  milk  consiunption. 
The  authors  of  this  study  found  that 
such  promotion,  ai  ithorized  under  the 
National  Dairy  and  Tobacco  Adjustment 
Act  of  1983,  "conflrm|s)  a  statistically 
significant  relationship  between  fluid 
milk  consumption  and  generic  fluid 
milk  advertising  *  *  *"  Other  research 
conducted  by  O.D.i  Forker  and  H.M. 


Kaiser  of  Cornell  L 
that  between  1984 
farmers  realized  a 


niversity  indicates 
and  1990,  dairy 
arm  level  return  rate 


of  4.6  to  1  on  investments  in  generic 
advertising  author  zed  under  the 
National  Dairy  Promotion  Program. 

Mr.  Wasson  also  submitted  materials 
on  the  benefits  oft  randed  advertising. 
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Mr.  Wasson  also  submitted  materials 
on  the  effects  of  almond  promotion  on 
the  industry,  including  documentation 
on  impmrts  and  exports  of  almonds  and 
statistical  tables  on  the  almond 
industry.  A  summary  of  the  materials  is 
as  follows. 

Effects  of  Almond  Promotion  on  the 
Almond  Industry 

Aside  from  the  studies  described 
above,  there  are  numerous  other 
indications  that  the  combined  creditable 
and  generic  advertising  program 
administered  by  the  Almond  Board  has 
been  highly  successful.  Statistics 
indicate  that  both  the  supply  and 
demand  of  California  ahnonds  have 
increased  significantly  since  the 
inception  of  the  Almond  Marketing 
Order's  advertising  and  promotion 
program. 

In  the  early  1980's  the  U.S.  almond 
crop  averaged  about  300  million 
pounds.  By  the  early  1990's  the  almond 
crop  averaged  about  550  million 
pounds.  Almonds  have  thus  attained  a 
level  of  market  growth  which  few  other 
agricultural  commodities  can  claim. 

Significantly,  grower  prices  for 
almonds  have  remained  relatively  stable 
throughout  these  years  of  increased 
production.  One  basic  theory  of 
economic  analysis  is  that  prices  for  a 
product  will  fall  if  supply  increases 
without  a  corresponding  increase  in 
demand.  The  relative  stabihty  of  prices 
within  the  almond  industry  throughout 
the  years  of  increased  production 
indicate  that  demand  for  California 
almonds  has  increased  dramatically 
over  the  years. 

Another  measure  of  the  growing 
popularity  of  almonds  can  be  obtained 
through  analysis  of  per  capita 
consumption.  USDA  figures  indicate 
that  the  United  States'  per  capita 
consumption  of  almonds  is  well  ahead 
of  that  of  any  competing  nuts.  In  1970- 
71,  the  average  American's  per  capita 
consumption  of  almonds  was  about  .34 
pounds  per  person.  In  1987-88,  the 
average  per  capita  consumption  of 
almonds  was  .58  pounds  per  person.  By 
1991-92,  per  capita  consumption  had 
risen  to  .82  pounds  per  person.  This 
represents  a  40%  increase  in  per  capita 
consumption  between  1987  and  1992. 
Importantly,  no  tree  nut  was  promoted 
more  aggressively  than  almonds  during 
this  period.  Additionally,  the  tree  nut 
with  the  second  largest  per  capita 
consumption  between  1987  and  1992 
was  walnuts,  at  just  .54  pounds  per 
person. 

Further  evidence  of  the  growth  of  the 
almond  industry  is  provided  by  the  fact 
that  the  use  of  almonds  as  ingredients 
in  new  products  continues  to  increase. 


In  1992,  almonds  were  most  often 
included  in  all  new  foods  containing 
tree  nuts  or  peanuts  which  were 
introduced  on  the  market.  In  all,  35%  of 
all  new  products  containing  any  tj-pe  of 
nuts  which  were  introduced  in  1992 
contained  almonds. 

The  Department  notes  that  economic 
studies  of  the  almond  industry  also 
show  that  advertising  is  a  good  use  of 
industry  funds.  In  his  1985  study  of  the 
relationship  between  advertising,  risk 
and  domestic  sales  of  almonds.  Dr.  John 
Baritelle,  a  research  agricultural 
economist  and  a  professor  at  the 
University  of  California-Riverside, 
concluded  that  advertising  has  been  a 
good  investment  for  the  industry. 

As  the  basis  for  his  study,  Baritelle 
posed  the  initial  question,  "What  does 
the  industry  get  for  its  advertising 
dollar,  and  what  would  we  get  if  we 
advertised  even  more?"  (Non-Technical 
Statement  on  Almond  Advertising 
Model  and  Domestic  Sales,  at  p.  2)  (July, 
1985).  Almond  crops  for  the  years  1981 
through  1983  were  analyzed. 

The  study  found  that  for  the  crop  year 
1981,  when  almond  production  was  at 
an  all  time  high  ul  408  milUon  pounds 
and  the  advertising  budget  was  10.86 
million  dollars,  total  estimated  returns 
on  advertising  ranged  from  $1.21  to 
$4.51  for  each  dollar  spent.  This  figure 
included  the  estimated  returns  that 
advertising  dollars  expended  in  1981 
would  yield  in  1982  since  the  study 
found  that  advertising  has  an  impact  on 
per  capita  sales  in  the  year  of 
expenditure  as  well  as  in  the  following 
year.  Importantly,  Baritelle  found  that 
even  if  the  1981  advertising  budget  had 
been  increased  by  25%  to  $13.58 
million,  the  industry  would  still  have 
received  a  total  return  of  at  least  Si. 02 
on  every  dollar  spent. 

In  1982,  when  almond  production 
returned  to  more  normal  levels  and  the 
advertising  budget  was  $8.85  million, 
total  estimated  returns  on  advertising 
ranged  from  $1.75  to  $6.26  for  each 
dollar  spent.  Again,  this  figure  included 
the  estimated  returns  that  advertising 
dollars  expended  in  1982  would  yield 
in  1983.  Additionally,  Baritelle  noted 
that  even  if  the  1982  budget  had  been 
increased  by  75%  to  $15.49  million,  the 
return  to  the  industry  would  have  been 
at  least  $1.04  for  every  dollar  spent. 

Finally,  the  Department  notes  that  in 
1983,  when  almond  production  was  low 
due  to  poor  weather  conditions  and  the 
advertising  budget  was  $6.10  million, 
estimated  returns  ranged  from  $2.34  to 
$8.37.  Again,  this  figure  took  into 
account  returns  that  were  expected  to  be 
realized  in  1984. 

Mr.  Wasson  went  on  to  state  that 
although  investing  in  the  advertisement 


of  almonds  is  a  proven  way  to  increase 
sales,  it  is  significant  that,  when 
compared  to  other  commodity  boards, 
the  Almond  industry  spends  relatively 
little  on  promotional  activities.  For 
instance,  the  Washington  Apple  and 
Almond  industries  have  similar  crop 
sizes— about  $1  billion— yet  the  Abnond 
Board  spends  substantially  less  on 
advertising  than  the  Washington  Apple 
Commission.  The  Almond  Board's 
promotional  budget  for  the  year  1993- 
94  was  $5.4  million.  The  Washington 
Apple  Commissions'  advertising 
expenses  for  that  same  period  was  a 
little  over  $7.0  miUion. 

It  is  also  significant  that  the  Almond 
Board's  lengthy  process  of  developing 
and  implementing  generic  advertising 
campaigns  is  consistent  with  advertising 
industry  norms.  Testing  and  monitoring 
is  performed  at  various  stages  in  the 
development  and  airing  of 
advertisements  and  follow-up  research 
on  their  effectiveness  is  conducted. 

Different  concepts  regarding  the  best 
method  of  promoting  almonds  are  also 
explored.  For  example,  focus  group 
concept  testing  was  conducted  prior  to 
the  1593-94  advertising  campaign,  and 
a  concept  was  chosen  from  four 
alternatives.  Advertisements  were  then 
developed,  presented  to  a  consumer 
audience  for  reaction,  and  adjustments 
and  refinements  were  made  before  a 
final  product  was  developed. 

After  airing  an  advertisement, 
consumer  awareness  is  measured  since 
this  is  a  basic  measurement  of  an 
advertisement's  effectiveness.  Results  of 
these  tests  recently  showed  that  the 
television  advertisement  approved  for 
use  by  the  Almond  Board  during  the 
1993-94  campaign  was  very  successful. 
In  addition,  based  on  the  experience 
gained  from  the  1993-94  campaign,  the 
Board  has  conducted  research  to  assist 
in  developing  a  new  program  for  1994- 
95. 

The  Order  and  its  regulations  were 
initiated  by  the  industry  for  the  benefit 
of  the  industry.  Without  majority 
industry  support,  the  Order,  or  any  part 
of  it,  could  have  been  suspended  or 
terminated.  Mr.  Wasson  concluded  by 
stating  that  the  advertising  and 
promotional  programs  instituted  by  the 
Board  have  received  continual  majority 
support  since  their  inception. 

The  Department's  Conclusion 

The  Department's  experience  has 
been  that  whenever  a  segment  of  any 
industry  is  "required"  to  do  certain 
things  in  order  to  make  a  program  work 
for  all.  it  Is  not  unusual  to  find  members 
of  the  industry  who  do  not  agree  with 
any  or  all  aspects  of  the  program.  There 
are  some  who  just  do  not  want  to 
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of  almonds  is  a  proven  way  to  increase 
sales,  it  is  significant  that,  when 
compared  to  other  commodity  boards, 
the  Almond  industry  spends  relatively 
little  on  promotional  activities.  For 
instance,  the  Washington  Apple  and 
Almond  industries  have  similar  crop 
sizes— about  $1  billion— yet  the  Almond 
Board  spends  substantially  less  on 
advertising  than  the  Washington  Apple 
Commission.  The  Almond  Board's 
promotional  budget  for  the  year  1993- 
94  was  $5.4  miUion.  The  Washington 
Apple  Commissions'  advertising 
expenses  for  that  same  period  was  a 
little  over  $7.0  miUion. 

It  is  also  significant  that  the  Almond 
Board's  lengthy  process  of  developing 
and  implementing  generic  advertising 
campaigns  is  consistent  with  advertising 
industry-  norms.  Testing  and  monitoring 
is  performed  at  various  stages  in  the 
development  and  airing  of 
advertisements  and  follow-up  research 
on  their  effectiveness  is  conducted. 

Different  concepts  regarding  the  best 
method  of  promoting  almonds  are  also 
explored.  For  example,  focus  group 
concept  testing  was  conducted  prior  to 
the  W93-94  advertising  campaign,  and 
a  concept  was  chosen  from  four 
alternatives.  Advertisements  were  then 
developed,  presented  to  a  consumer 
audience  for  reaction,  and  adjustments 
and  refinements  were  made  before  a 
final  product  was  developed. 

After  airing  an  advertisement, 
consumer  awareness  is  measured  since 
this  is  a  basic  measurement  of  an 
advertisement's  effectiveness.  Results  of 
these  tests  recently  showed  that  the 
television  advertisement  approved  for 
use  by  the  Almond  Board  during  the 
1993-94  campaign  was  very  successful. 
In  addition,  based  on  the  experience 
gained  from  the  1993-94  campaign,  the 
Board  has  conducted  research  to  assist 
in  developing  a  new  program  for  1994- 
95. 

The  Order  and  its  regulations  were 
initiated  by  the  Industry  for  the  benefit 
of  the  industry.  Without  majority 
industry  support,  the  Order,  or  any  part 
of  it,  could  have  been  suspended  or 
terminated.  Mr.  Wasson  concluded  by 
stating  that  the  advertising  and 
promotional  programs  instituted  by  the 
Board  have  received  continual  majority 
support  since  their  inception. 

The  Department's  Conclusion 

The  Department's  experience  has 
been  that  whenever  a  segment  of  any 
industry  is  "required"  to  do  certain 
things  in  order  to  make  a  program  work 
for  all,  it  is  not  unusual  to  find  members 
of  the  industry  who  do  not  agree  with 
any  or  all  aspects  of  the  program.  There 
are  some  who  just  do  not  want  to 


participate  in  any  advertising  or 
promotion  programs.  In  order  for  a 
marketing  order  to  be  successful, 
however,  participation  by  everyone  is 
very  important. 

With  the  decision  of  the  Ninth 
Circuit,  the  Department's  oversight 
responsibilities  of  the  ahnond  marketing 
order  were  carefully  analyzed  and 
considered.  It  was  determined  that  it  is 
in  the  best  interest  of  the  majority  of  the 
almond  industry  that  the  advertising 
and  promotion  program  continue  as 
modified  herein. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  previously 
approved  by  the  Office  of  Man;!g.;nient 
and  Budget  (OMB)  and  have  been 
assigned  OMB  Control  Number  058 1- 
0071. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  the  new  Credit-Back 
program,  as  modified  herein,  will  be 
more  beneficial  to  the  industry  if  it  is 
implemented  at  the  beginning  of  the 
1994-95  crop  year  which  begins  July  1. 
1994;  (2)  this  action  provides  handlers 
with  additional  flexibility  in  the  types 
of  promotion  and  advertising  allowed 
for  crediting;  (3)  this  action  relaxes 
requirements  currently  in  effect;  (4)  the 
interim  final  rule  provided  two 
comment  periods  which  w-rc  addressed 
in  this  action  end  modifications  were 
made  based  on  the  comments  and  other 
relevant  information. 

After  consideration  of  the  all  relevant 
material  presented,  the  information  and 
recommendations  submitted  by  the 
Board,  the  comments  received,  and 
other  information,  the  Department  has 
determined  that  finaUzing  the  interim 
final  rule,  with  modifications,  as 
pubhshed  in  the  Federal  Register  (58 
FR  43500,  August  17.  1993]  will  tend  to 
effectuate  the  declared  pohcy  of  the  Act. 

List  of  Subjects  in  7  CFR  981 

Almonds,  Marketing  agreements. 
Nuts.  Reporting  and  recording 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  981  is  amended  as 
follows: 


PART  981— ALMONDS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  Section  981.441  Is  revised  to  read 
as  follows: 

§  98 1 .441    Credit  for  market  promotion 
activities,  including  paid  advertising. 

(a)  In  order  for  a  handler  to  receive 
credit  for  his/her  own  promotional 
activities  from  his/her  pro  rata  portion 
of  advertising  assessment  payments, 
pursuant  to  §  981.41(c).  the  Board  must 
determine  that  such  expenditures  meet 
the  appUcable  requirements  of  this 
section.  Credit  will  be  granted  either  in 
the  form  of  a  payment  from  the  Board, 
or  as  an  offset  to  the  advertising 
assessment  if  activities  are  conducted 
and  documented  to  the  satisfaction  of 
the  Board  at  least  two  weeks  prior  to 
assessment  bilhngs.  Credit,  hereinafter 
termed  "Credit-Back",  will  be  granted  in 
en  amount  not  to  exceed  66%  percent 
of  a  handler's  proven  expenditures  for 
qualified  activities. 

(b)  The  portion  of  the  handler 
assessment  for  which  credit  may  be 
received  under  this  section  will  be 
billed,  and  is  due  and  payable,  at  the 
same  time  as  the  portion  of  the  handler 
assessment  used  for  the  Board's 
administrative  expenses,  unless  the 
handler(s)  conduct  and  document 
activities  at  least  two  weeks  prior  to 
assessment  billings.  In  the  latter  case, 
handlers'  advertising  assessment 
obhgations  will  be  reduced  according  to 
the  amount  of  proven  activities 
approved  by  the  Board. 

(c)  The  Board  shall  grant  Credit-Back 
for  qualifying  activities  only  to  the 
handler  who  performed  such  activities 
and  who  filed  a  claim  for  Credit  Back  in 
accordance  with  this  section. 

(d)  Credit-Back  shall  be  granted  only 
for  quahfied  promotional  activities 
which  are  conducted  and  completed 
during  the  crop  year  for  which  Crodit- 
Back  is  requested. 

(e)  The  following  requirements  shall 
apply  to  Credit-Back  for  all  promotional 
activities: 

(1)  Credit-Back  granted  by  the  Board 
shall  be  that  which  is  appropriate  when 
compared  to  accepted  professional 
practices  and  rates  for  the  ty-pe  of 
activity  conducted.  In  the  case  of  claims 
for  Credit-Back  activities  not  covered  by 
specific  and  established  criteria,  the 
Board  shall  grant  the  claim  if  it  is 
consistent  with  practices  and  rates  for 
similar  activities.  To  this  end.  the  Board 
may  issue  guidelines  for  qualifying 
activities  from  time  to  time  as 
warranted.  For  activities  in  markets     • 
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other  than  the  United  States  and 
Canada,  paragraph  (r](3)  of  this  section 
shall  also  apply. 

(2)  The  clear  and  evident  purpose  of 
each  activity  shall  b«  to  promote  the 
sale,  consumption  or  use  of  California 
abnonds,  and  nothing  therein  shall 
detract  firom  this  puipose. 

(3)  No  Credit-Back  will  be  given  for 
advertising  placed  in  publications  that 
target  the  farming  or  grower  trade.  No 
Credit-Back  shall  be  {given  for  any 
outdoor  advertising  t>r  sponsorships  in 
the  California  ahnonid  growing  counties 
of  Butte,  Colusa,  Fre$no,  Glenn,  Kern, 
Madera,  Merced,  Sacramento.  San 
Joaquin.  Stanislaus,  and  Tulare 
counties,  except  tha^,  outdoor 
advertising  in  these  iounties  which 
specifically  directs  odnsumers  to  a 
handler-operated  outlet  offering  direct 
purchase  of  almonda  will  be  eligible  for 
Credit-Back. 

(4)  Credit-Back  shall  be  granted  for 
those  qualified  activities  specified 
below,  except  that  Ci«dit-Back  for  travel 
expenses  will  not  b«  allowed  in  any 
case. 

(i)  Paid  advertising  directed  to  end- 
users,  trade  or  industrial  users.  Credit- 
Back  shall  be  grante<k  for  money  spent 
on  paid  advertising  ^pace  or  time 
including,  but  not  biaited  to, 
newspapers,  magaziees,  radio, 
television,  transit  an  i  outdoor  media, 
and  including  the  sti  indard  agency 
commission  costs  net  to  exceed  15 
percent  of  gross. 

(ii)  Other  market ;  romotion  activities. 
Credit-Back  shall  be  granted  for  market 
promotion  other  thai  i  paid  advertising, 
for  the  following  activities: 

(A)  Marketing  reseerch  (except  pre- 
testing and  test-marketing  of  paid 
advertising); 

(B)  Trade  and  com  umer  product 
publicity; 

(C)  Printing  costs  I  or  promotional 
material; 

(D)  Direct  mail  pri  fiting  and 
distribution; 

(E)  Retail  in-store  iemonstrations; 

(F)  Point-of-sale  m  aterials  (not 
including  packaging  ; 

(G)  Sales  and  marl  eting  presentation 
kits; 

(H)  Trade  fairs  and  exhibits; 

(1)  Trade  seminarsj 

(J)  50/50  advertising  with  retailers; 

(K)  Couponing  (printing,  distribution 
and  handling  costs  dnly); 

(L)  Purchase  of  Board  produced 
promotional  materials;  and 

(M)  Sponsorships] 

(iii)  For  any  qualit 
involving  joint  parti^ 
handler  and  a  manui 


^ed  activity 
ipation  by  a 
acturer  or  seller  of 


a  complementary  pr6duct(s),  or  a 
handier  selling  multiple  complementary 


products,  including  other  nuts,  with 
such  activity  including  the  handler's 
name  or  brand,  or  the  words  "California 
Almonds",  the  amount  allowed  for 
Credit-Back  claim  shall  reflect  that 
portion  of  Uie  activity  represented  by 
almonds,  or  the  handler's  actual 
payment,  whichever  is  less. 

[\v)  When  products  containing 
almonds  are  promoted,  the  amount 
allowed  for  Credit-Back  shall  reflect  that 
portion  of  the  product  weight 
represented  by  almonds,  or  the 
handler's  actual  payment,  whichever  is 
less.  In  addition,  the  product  must 
display  the  handler's  name  or  brand,  or 
the  words  "California  Almonds"  on  the 
primary,  face  label. 

(5)  Credit-Back  for  promotional 
activities  in  a  foreign  market  shall  be 
granted  at  66%  percent  of  a  handler's 
unreimbursed  expenditures  for  qualified 
activities  in  any  foreign  market,  if  the 
handler  is  promoting  pursuant  to  a 
contract  with  the  Foreign  Agricultural 
Service,  USDA  (FAS)  and/or  the 
Cahfomia  Department  of  Food  and 
Agriculture  (CDFA).  Such  activities 
must  also  meet  the  requirements  of 
paragraphs  (e)  (1),  (2).  (3).  (4),  and  (6)  of 
this  section.  Unless  the  Board  is 
administering  the  foreign  marketing 
program,  such  activities  shall  not  be 
eligible  for  Credit-Back  unless  the 
handler  certifies  that  he/she  was  not 
and  will  not  be  reimbursed  by  either 
FAS  or  the  CDFA  for  the  amount 
claimed  for  Credit-Back,  and  has  on 
record  with  the  Board  all  claims  for 
reimbursement  made  to  FAS  and/or  the 
CDFA.  Foreign  market  expenses  paid  by 
third  parties  as  part  of  a  handler's 
contract  v«th  FAS  or  CDFA  will  not  be 
eligible  for  Credit-Back. 

(6)  A  handler  must  file  claims  with 
the  Board  to  obtain  Credit-Back  for 
promotional  expenditures,  as  follows: 

(i)  All  claims  submitted  to  the  Board 
for  any  qualified  activity  must  include: 

(A)  A  description  of  the  activity  and 
when  and  where  it  was  conducted; 

(B)  Copies  of  all  invoices  from 
suppliers  or  agencies; 

(C)  Copies  of  all  canceled  checks 
issued  by  the  handler  in  payment  of 
these  invoices;  and 

(D)  An  actual  sample,  picture  or  other 
physical  evidence  of  the  activity. 

(ii)  Handlers  may  receive  credit 
against  their  assessment  obligation  up  to 
the  advertising  amount  of  the 
asses^ent  installment  due;  Provided: 
That  the  handler  submits  the  required 
documentation  for  a  qualified  activity  at 
least  two  weeks  prior  to  the  mailing  of 
assessment  notices  from  the  Board.  In 
all  other  instances,  handlers  must  remit 
the  advertising  assessment  to  the  Board 
when  billed,  and  a  refund  will  be  issued 


to  the  extent  of  proven,  qualified 
activities. 

(iii)  Checks  from  the  Board  in 
payment  of  approved  Credit-Back 
claims  will  be  mailed  to  handlers  on 
February  15,  April  15,  June  15,  and  30 
days  after  submission  of  final  claims  for 
the  crop  year  pursuant  to  paragraph 
(e)(6)(iv)  of  this  section.  To  receive 
payment  on  these  dates,  handler  claims 
must  be  submitted,  with  all  required 
elements,  at  least  one  month  prior  to  the 
payment  date.  A  handler  can  receive 
Credit-Back  for  his/her  allowable  direct 
expenditures  only  up  to  the  amount  of 
that  portion  of  the  handler's  assessment 
designated  for  marketing  promotion, 
including  paid  advertising. 

(iv)  A  statement  of  the  Credit-Back 
commitments  outstanding  as  of  the 
close  of  a  crop  year  must  be  submitted 
in  full  to  the  Board  within  15  days  after 
close  of  that  crop  year.  Final  claims 
must  be  submitted  within  105  days  after 
the  close  of  that  crop  year. 

(0  Appeals.  If  a  determination  is  made 
by  the  Board  staff  that  a  particular 
promotional  activity  is  not  eligible  for 
Credit-Back  because  it  does  not  meet  the 
criteria  specified  herein,  or  for  any  other 
reason,  the  affected  handler  may  request 
the  Public  Relations  and  Advertising 
Committee  to  review  the  Board  staffs 
decision.  If  the  affected  handler 
disagrees  with  the  decision  of  the  Public 
Relations  and  Advertising  Committee, 
the  handler  may  request  that  the  Board 
review  the  Committee  decision.  If  the 
handler  disagrees  with  the  decision  of 
the  Board,  the  handler,  through  the 
Board,  may  request  that  the  Secretary 
review  the  Board's  decision.  Handlers 
have  the  right  to  request  anonymity  in 
the  review  of  their  appeal.  The  Secretary 
maintains  the  right  to  review  any 
decisions  made  by  the  aforementioned 
bodies  at  his/her  discretion. 

Dated:  July  6, 1994. 
Robert  C  Keeney. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-16731  Filed  7-6-94;  4:14  pml 
BILUNG  COOe  341(M)2-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-NI»-18-AD;  Amendment 
39-8958;  AD  94-14-06] 

Airworttiiness  Directives;  Beech  Model 
400 A  and  400T  (Military  T-1A) 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 


ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Beech  Model  400A 
and  400T  (military  T-lA)  airplanes,  that 
requires  an  inspection  of  certain  flap 
roller  retention  components  to  detect 
discrepant  or  missing  parts,  and 
replacement  of  discrepant  or  missing 
parts;  and  installation  of  new  washers 
on  the  roller  attach  bolts.  This 
amendment  is  prompted  by  reports  of 
undersized  tabs  on  some  lock  washers, 
and  tabs  or  inner  tangs  missing  from  the 
washers  installed  on  the  flap  roller 
bolts.  Such  discrepancies  defeat  the 
locking  function  of  the  tab  washer,  and 
could  result  in  loss  of  the  nut  and  flap 
roller.  The  actions  specified  by  this  AD 
are  intended  to  prevent  loss  of  the  main 
or  afl  flap  surface  and  subsequent 
reduced  controllability  of  the  airplane. 
DATES:  Effective  August  10, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  10. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation.  P.O. 
Box  85,  Wichita,  Kansas  67201-0085. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate.  Wichita 
Aircraft  Certification  Office.  1801 
Airport  Road.  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Engler,  Aerospace  Engineer, 
Airframe  Branch.  ACE-120W,  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road.  Room  100,  Mid-Continent 
Airport,  Wichita.  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPtEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Beech 
Model  400A  and  400T  (military  T-IA) 
airplanes  was  published  in  the  Federal 
Register  on  March  15.  1994  (59  FR 
11 939).  That  acUon  proposed  to  require 
an  inspection  of  certain  flap  roller 
retention  components  to  detect 
discrepant  or  missing  parts,  and 
replacement  of  discrepant  or  missing 
parts  with  new  or  serviceable  parts;  and 
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ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Beech  Model  400A 
and  400T  (military  T-lA)  airplanes,  that 
requires  an  inspection  of  certain  flap 
roller  retention  components  to  detect 
discrepant  or  missing  parts,  and 
replacement  of  discrepant  or  missing 
parts;  and  installation  of  new  washers 
on  the  roller  attach  bolts.  This 
amendment  is  prompted  by  reports  of 
undersized  tabs  on  some  lock  washers, 
and  tabs  or  inner  tangs  missing  from  the 
washers  installed  on  the  flap  roller 
bolts.  Such  discrepancies  defeat  the 
locking  function  of  the  tab  washer,  and 
could  result  in  loss  of  the  nut  and  flap 
roller.  The  actions  specified  by  this  AD 
are  intended  to  prevent  loss  of  the  main 
or  afl  flap  surface  and  subsequent 
reduced  controllability  of  the  airplane. 
DATES:  Effective  August  10, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  10, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Engler,  Aerospace  Engineer, 
Airframe  Branch.  ACE-120W,  FAA, 
Small  Airplane  Directorate.  Wichita  ' 
Aircraft  Certification  Office,  1801 
Airport  Road.  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Beech 
Model  400A  and  400T  (military  T-IA) 
airplanes  was  published  in  the  Federal 
Register  on  March  15.  1994  (59  FR 
11939).  That  action  proposed  to  require 
an  inspection  of  certain  flap  roller 
retention  components  to  detect 
discrepant  or  missing  parts,  and 
replacement  of  discrepant  or  missing 
parts  with  new  or  serviceable  parts;  and 


installation  of  new  washers,  tab 
washers,  and  flat  washers  on  the  roller 
attach  bolts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  122  Model 
Beech  400 A  and  400T  (military  T-1  A) 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
102  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $100  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $55,080,  or 
$540  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  A.D  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-14-06    Beech  Aircraft  Corporatioa: 
Amendment  39-8958.  Docket  94-NM- 
18-AD. 

Applicability:  Model  400A  airplanes,  serial 
numbers  RK-1  through  RK-79  inclusive;  and 
Model  400T  (military  T-lA)  airplanes,  serial 
numbers  TT-1  through  TT-42  inclusive,  and 
TT-44;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  main  or  aft  flap 
surface  and  subsequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  200  hours  time-in-service  after 
the  effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD  in  accordance  with  Beech  Service 
Bulletin  No.  2522,  dated  )anuary  1994. 

(1)  Perform  an  inspection  of  the  flap  rolter 
retention  components  to  detect  discrepant  or 
missing  parts;  and,  prior  to  further  flight, 
replace  any  discrepant  or  missing  part  with 

a  new  or  serviceable  part. 

(2)  Install  new  washers,  new  tab  washers, 
and  new  flat  washers  on  the  roller  attach 
bolts. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  siieil  install  a  twit,  part  number 
45A97115-1  or  45A97115-51;  or  a  tab 
washer,  part  number  168AS-06-2;  on  any 
airplane  unless  the  requirements  of 
paragraph  (a)(1)  of  this  AD  have  been 
accomplished  on  that  bolt  or  tab  washer. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office  (AGO),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  WichiU  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §5  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
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Company,  2251  Lake  Park  Drive, 
Smyrna,  Georgia  30080.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  FAA.  Small  Airplane 
Directorate,  Atlanta  Aircraft 
Certification  Office,  1609  Phoenix 
Parkway,  Suite  2 IOC.  Atlanta,  Georgia; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters.  Aerospace  Engineer, 
Flight  Test  Branch,  ACE-160A.  FAA, 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  Suite  2 IOC, 
Atlanta,  Georgia  30349;  telephone  (404) 
991-3915;  fax  (404)  991-3606. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to'amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Lockheed 
Model  362  series  airplanes  was 
published  in  the  Federal  Register  on 
March  25, 1994  (59  FR  14124).  That 
action  proposed  to  require  a  revision  to 
the  FAA-approved  AFM  to  require 
takeoff  operation  of  the  airplane  in 
accordance  vdth  the  revised 
performance  data. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
mak-ing  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  112  Model 
382.  382E,  and  382G  series  airplanes  of 
the  affected  design  in  the  worldvride 
fleet.  The  FAA  estimates  that  18 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  AFM  change,  and  that 
the  average  labor  rate  is  $55  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $990.  or  $55  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  rea.sons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is . 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the     - 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audioritv:  49  U.S.C.  App.  1354(a).  1421     - 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 

ii.sq. 

§39.13    lAmended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthi.ness 
directive: 

94-14-09    Lockheed:  Amendment  39-8961. 
Docket  93-NM-220-AD. 

Applicability:  Model  382.  382E.  and  382G 
series  airplanes;  equipped  with  a  servo-t}pe 
valve  housing  assembly,  having  part  number 
714325-2,  -3,  -5,  -6.  or  -7,  installed  on  any 
outboard  engine;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  airplane  is  operatsd  at 
sufficient  speeds  to  mitigate  the  problems 
associated  with  a  faster  thrust  decay  qnd  to 
prevent  the  airplane  from  departing  the  side 
of  the  runway,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  and 
Performance  Data  Sections  of  the  FAA- 
approved  Airplane  Flight  .ManuaUAFM)  to 


include  the  information  specified  in 
Lockheed  Airplane  Flight  Manual 
Supplement  382-16.  dated  .August  11,  1993, 
and  operate  the  airplane  accordingly 
tliereafter.  The  requirements  of  this 
paragraph  may  be  accomplished  by  inserting 
AFM  Supplement  382-18  into  the  AFM. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to'operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  AFM  revision  shall  be  done  in 
accordance  with  Lockheed  Airplane  Flight 
Manual  Supplement  382-16,  dated  August 
11. 1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Lockheed  Western  Export  Company, 
2251  Lake  Park  Drive,  Smyrna.  Georgia 
30O8O.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington;  or  at  the 
FAA,  Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway.  Suite  210C.  Atlanta, 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.,  suite 
700.  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
August  10,  1994. 

Issued  in  Renton.  Washington,  on  June  23, 
1994. 

S.R.  Miller.. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-15736 Filed  7-8-94;  8:45  am) 
BILUNG  COOE  4910-13-0 


14  CFR  Part  39 

[Docket  No.  94--NR*-21-AD;  Amendment 
39-8957;  AO  94-14-05] 

Airwortttiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

agency:  Federal  Aviation 
Adrainistration,.DOT. 
ACTJON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
removal  of  the  actuator  fix>m  the  fuel- 
ballast  transfer  valve,  and  installation  of 
a  locking  device  on  the  fuel-ballast 
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include  the  information  specified  in 
Locicheed  Airplane  Flight  Manual 
Supplement  382-16,  dated  August  11,  1993, 
and  operate  the  airplane  accordingly 
thereafter.  The  requirements  of  this 
paragraph  may  be  accomplished  by  inserting 
AFM  Supplement  382-18  into  the  AFM. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
u.sed  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACX)),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to'operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  AFM  revision  shall  be  done  in 
accordance  with  Lockheed  Airplane  Flight 
Manual  Supplement  382-16,  dated  August 
11, 1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Lockheed  Western  Export  Company, 
2251  Lake  Park  Drive,  Smyrna,  Georgia 
3Q080.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington;  or  at  the 
FAA,  Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  Suite  2 IOC.  Atlanta, 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
August  10,  1994. 

Issued  in  Renton,  Washington,  on  June  23, 
1994. 

S.R.  Miller,. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-15736Filed  7-8-94;  8:45  am) 
BILUNQ  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NR#-21^D;  Amendment 
39-8957;  AD  94-14-05] 

Airworttiiness  Directives;  Fokker 
Model  F2a  Mark  0100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,.DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
removal  of  the  actuator  from  the  fuel- 
ballast  transfer  valve,  and  installation  of 
a  locking  device  on  the  fuel-ballast 


transfer  valve.  This  amendment  is 
prompted  by  a  report  that  the  fuel- 
ballast  transfer  valve  on  certain 
airplanes  must  be  modified  to  ensure 
the  valve  is  closed  at  all  times.  If  the 
transfer  valve  is  open  during  flight,  the 
fuel  supply  to  the  engines  may  be 
reduced  during  cross-feed  operation  to 
the  extent  that  fuel  starvation  could 
occur.  The  actions  specified  by  this  AD 
are  intended  to  prevent  engine  flameout 
due  to  fuel  starvation. 
DATES:  Effective  August  10, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  10, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc..  1199 
North  Fairfax  Street.  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  certain  Fokker 
Model  F28  Mark  0100  series  airplanes 
was  published  in  the  Federal  Register 
on  March  30, 1994  (59  FR  14799).  That 
action  proposed  to  require  removal  of 
the  actuator  from  the  fuel-ballast 
transfer  valve,  and  installation  of  a 
locking  device  on  the  fuel-ballast 
transfer  veilve. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  5  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it -will  take  approximately  0.5  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 


Required  parts  will  cost  approximately 
$250  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
SI  ,387.50.  or  $277.50  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accoraphsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
wrill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

-    Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 
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IMI 


§39.13    [Amended] 

2.  Section  39.13  :  s  amended  by 
adding  the  followii  g  new  airworthiness 
directive: 


94-1 4-OS    Fokken 

Docket  94-NM- 


Applicability:  Mod^l 
airplanes,  serial 
through  11449 
certiRcated  in  any 

Compliance:  Requi: 
accomplished  previoi 

To  prevent  reduced 
engines  during  crossffed 
possibility  of  engine 
the  following: 

(a)  Within  30  days 
of  this  AD,  remove  thi  i 
ballast  transfer  valve 
and  install  a  locking 
ballast  transfer  valve, 
Fokker  Service  Bulletin 
Revision  1.  dated 

(b)  An  alternative 
adjustment  of  the  coi 
provides  an  acceptabl  i 
used  if  approved  by 
Standajxlization  Branijh 
Transf)ort  Aiqilane 
shall  submit  their 
appropriate  FAA  Pri 
Inspector,  who  may 
send  it  to  the  Manage) , 
Branch,  ANM-1 13 


A  mendment  39-S957. 
i-AD. 

F28  Mark  0100  series 
numbers  11443,  11446 
inclus  ve,  and  11456; 
cat  ?gory. 

1  ed  as  indicated,  unless 
sly. 
fuel  flow  to  the 

operations  and  the 
ameout.  accomplish 

i  fter  the  effective  date 
actuator  from  the  fuel- 
sart  number  7933141J. 
qievice  on  the  fuel- 
n  accordance  with 
SBFlOO-28-029. 
No^^mber  30.  1993. 
niethod  of  compliance  or 
iance  time  that 
level  of  safety  may  be 
Manager. 

,  ANM-1 13.  FAA.  _ 
D^ectorate.  Operators 
through  an 
ipal  Maintenance 
comments  and  then 
Standardization 


tt  plL 


reqi  lests  i 


m' : 


'  a<  d  ( 


Note:  Information 
of  approved  altematjv^ 
compliance  with  this 
obtained  from  the  Sta 
ANM-1 13. 


ci  incerning  the  existence 
methods  of 
^D,  if  any.  may  be 
dardization  Branch, 


(c)  Special  flight  peknits 
accordance  with  secti( 
of  the  Federal  Aviatio 
21.197  and  21.199)  to 
a  location  where  the  n 
can  be  accomplished 

(d)  The  removal  aric 
done  in  accordance  w 
Bulletin  SBFlOO-28-Cfe9 
November  30, 1993,  wjiich 
following  list  of  effect 


Page 
No. 


1-3 

4-7 


Revision  tev(  I 
stx)wn  on  pa(  e 


1 


Original 


ISA. 


This  incorjjoration 
approved  by  the  Direclor 
Register  in  accordance 
andlCFRpartSl.Coi 
from  Fokker  Aircraft 
Fairfax  Street.  Alexandria, 
Gipies  may  be  Inspect  (d 
Transport  Airplane 
Avenue  SW.,  Renton 
Office  of  tlie  Federal 
Capitol  Street  NW 
DC. 

(e)  This  amendment 
August  10.  1994 


,  su  te 


may  be  issued  in 

ns  21.197  and  21.199 

Regulations  (14  CFR 

)perate  the  airplane  to 

1  quirements  of  this  AD 


installation  shall  be 
th  Fokker  Sen-ice 
Revision  1,  dated 
contains  the 
ve  pages: 


Date  shown  on 
page 


Novemt>er  30. 

1993. 
November  10. 

1993. 


lyi 


reference  was 
of  the  Federal 
with  5  U.S.C  552(al 
ies  may  be  obtained 
Inc..  1199  North 
,  Virginia  22314. 
at  the  FAA, 
Directorate.  1601  Lind 
'  Vashington;  or  at  the 
R  agister,  800  North 
700,  Washington, 


becomes  effective  on 


Issued  in  Renton.  Washington,  on  June  23, 
1994. 

S.R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
(FR  Doc.  94-15737  Filed  7-8-94;  8:45  am] 
BILUNG  CODE  491&-1J-U 


14  CFR  Part  39 

[Docket  No.  94-ANE-27;  Amendment  39- 
6964;  AD  94-14-16] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D  Series  Turt>ofan  Engines 

AGENCr:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Pratt  &  Whitney 
(PW)  JT8D  series  engines.  This  action 
requires  initial  and  repetitive 
inspections  of  the  Number  7  fuel  nozzle 
and  support  assembly,  replacement  of 
the  Number  7  fuel  nozzle  and  support 
assembly  with  a  more  leak-resistant 
configuration,  and  replacement  of 
aluminum  oil  pressure  and  scavenge 
tube  fittings  with  steel  fittings.  This 
amendment  is  prompted  by  reports  of 
two  engine  fires  initiated  by  fuel  leakage 
from  the  Number  7  fuel  nozzle  and 
support  assembly,  ignition  of  that  fuel, 
melting  of  aluminum  oil  pressure  and 
scavenge  tube  fittings  that  are  in  the 
proximity  of  the  Number  7  nozzle,  and 
augmentation  of  that  fire  with  the 
liberated  oil.  The  actions  specified  in 
this  AD  are  intended  to  prevent  fuel 
leakage  from  the  Number  7  fuel  nozzle 
and  support  assembly,  ignition  of  that 
leaking  fuel,  and  liberation  of  oil  from 
melted  oil  line  fittings,  which  can  result 
in  an  uncontained  engine  fire  and 
damage  to  the  aircraft. 
DATES:  Effective  July  26,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  26. 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  9.  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket 
Number  94-ANE-27. 12  hJew  England 
Executive  Park.  Burlington.  MA  01803- 
5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Pratt  & 
Whitney.  Technical  Publications 


Department,  M/S  132-30.  400  Main 
Street,  East  Hartford.  CT  06108.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  12  Now 
England  Executive  Park.  Burlington. 
MA;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW.. 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Rumizen,  Aerospace  Engineer. 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington.  Ivt^ 
01803-5299;  telephone  0617)  238-7137, 
fax  (61 7)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  two  reports  of  uncontained 
engine  fires  on  Pratt  &  Whitney  (PW) 
JT8D  series  engines  due  to  fuel  leakage 
from  the  Number  7  fuel  nozzle  :ind 
support  assembly,  ignition  of  (hat  fuel, 
melting  of  aluminum  oil  pressure  and 
scavenge  tube  fittings  that  are  in  the 
proximity  of  the  Number  7  nozzle,  and 
augmentation  of  that  fire  with  the 
liberated  oil.  The  resulting  fire  burned 
through  the  engine  diffuser  case  and  fan 
ducts,  causing  an  aircraft  engine  cowl 
fire.  The  FAA  has  determined  that  the 
fuel  hozzleand  support  assembly  is 
susceptible  to  incomplete  or  improper 
refurbishment  or  repair  that  could  result 
in  fuel  leaks  across  the  fuel  nozzle  seals, 
and  that  the  aluminum  oil  pressure  and 
scavenge  tube  fittings  have  inadequate 
fire  resistance  capability.  These  oil  line 
fittings  are  in  the  path  of  the  fuel 
leaking  and  associated  fire  from  the 
Number  7  fuel  nozzle  and  support 
assembly.  Impingement  of  the  fire  on 
these  oil  fittings  causes  tliem  to  melt, 
thus  causing  theoil  contained  in  the  oil 
tubes  to  escape  and  to  augment  the  fire. 
Therefore,  this  amendment  will  require 
the  inspection  of  the  Number  7  fuel 
nozzle  and  support  assembly  for 
evidence  of  fuel  leakage  and  burning 
until  replacement  of  the  Number  7  fuel 
nozzle  and  support  assembly  with  a 
more  leak-resistant  configuration.  It  also 
requires  replacement  of  the  aluminum 
oil  tube  fittings  vyith  steel  fittings.  This 
condition,  if  not  corrected,  could  result 
in  fuel  leakage  from  the  Number  7  fuel 
nozzle  and  support  assembly,  ignition  of 
that  leaking  fuel,  and  liberation  of  oil 
from  melted  oil  line  fittings,  which  can 
result  in  an  uncontained  engine  fire  and 
damage  to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Alert 
Service  Bulletin  (ASB)  No.  A6153, 
Revision  1,  dated  June  8, 1994.  that 
describes  procedures  for  initial  and 
repetitive  borescope  inspections  of  the 
Number  7  hiel  nozzle  and  support 


assembly:  and  ASB  No.  A6169,  Revision 
1,  dated  June  15,  1994.  and  A6170, 
dated  May  13,  1994.  that  describe 
procedures  for  replacement  of  the 
Number  7  fuel  nozzle  and  support 
assembly  with  a  more  leak-resistant 
configuration  and  replacement  of  the 
aluminum  oil  tube  fittings  with  steel 
fittings,  respectively. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  PW  JT8D  series 
engines  of  the  same  type  design,  this  AD 
is  being  issued  to  prevent  uncontained 
engine  fire  and  damage  to  the  aircraft. 
This  AD  requires  inspection  of  the 
Number  7  fuel  nozzle  and  support 
assembly  for  evidence  of  fuel  leakage 
and  burning  until  replacement  of  the 
Nimiber  7  fuel  nozzle  and  support 
assembly  with  an  improved  sealing 
configuration.  This  AD  also  requires 
,  replacement  of  the  aluminum  oil  tube 
fittings  with  steel  fittings.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletins  descritjcd  p^e^'iously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubhc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  ^ata,  \iews,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
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assembly:  and  ASB  No.  A6169,  Revision 
1.  dated  June  15.  1994.  and  A6170, 
dated  May  13.  1994.  that  describe 
procedures  for  replacement  of  the 
Number  7  fuel  nozzle  and  support 
assembly  with  a  more  leak-resistant 
configuration  and  replacement  of  the 
aluminum  oil  tube  fittings  with  steel 
fittings,  respectively. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  PW  JT8D  series 
engines  of  the  same  type  design,  this  AD 
is  being  issued  to  prevent  uncontained 
engine  fire  and  damage  to  the  aircraft. 
This  AD  requires  inspection  of  the 
Number  7  fuel  nozzle  and  support 
assembly  for  evidence  of  fuel  leakage 
and  burning  until  replacement  of  the 
Nimiber  7  fuel  nozzle  and  support 
assembly  with  an  improved  sealing 
configiuation.  This  AD  also  requires 
,  replacement  of  the  aluminum  oil  tube 
fittings  with  steel  fittings.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletins  described  p^e^'iously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  pubhc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubhc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  writtemlata,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify'  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-27."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federali.sm 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  EXDT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  othervdse  would 
be  significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fit)m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows:    . 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AulJiority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89, 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-14-16    Pratt  &  Whitney:  Amendment  39- 
8964.  Docket  94-ANE-27. 

Applicability:  Pratt  &  Whitney  (PW)  Model 
JT8D-209,  -217,  -217A,  -217C.  -219 
turbofan  engines;  and  JT8D-l,-lA, -IB  -7 
-7A,  -7B,  -9.  -9A.  -11.-15.  -15A,  -17,' 
-17A.  -17R,  and  -17AR  turbofan  engines 
incorporating  the  original  issue  or  any 
revision  of  Pratt  &  Whitney  Service  Bulletin 
No.  5650;  and  any  PW  Model  JT8D  engine 
with  low  emissions  fuel  nozzles.  Part 
Numbers  775485,  809137-01,  802965,  and 
5004308-02  insUlled.  These  engines  are 
installed  on  but  not  limited  to  Boeing  727 
and  737  series,  and  McDonnell  Douglas  DC- 
9  and  MI>-80  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leakage  from  the  Number 
7  fuel  norile  and  support  assembly  and 
raehing  of  the  oil  pressure  and  scavenge  tube 
fittings,  which  can  result  in  an  uncontained 
engine  fire  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  Inspect  Number  7  hiel  nozzle  and 
support  assemblies  in  accordance  with  PW 
Alert  Service  Bulletin  (ASB)  No.  A6153, 
Revision  1,  dated  June  8, 1994,  as  follows: 

(1)  For  Number  7  fuel  nozzle  and  support 
essemblies  that  have  accumulated  more  than 
2,500  hours  time  in  service  (TIS)  since  last 
fuel  nozzle  and  support  assembly  overhaul 
on  the  effective  date  of  this  airworthiness 
directive  (AD),  initially  inspect  for  fuel 
leakage  within  700  hours  TIS  after  the 
effective  date  of  this  AD. 

(2)  For  engines  with  Number  7  fuel  nozzle 
and  support  assemblies  with  2,500  or  less 
hours  TIS  since  fuel  nozzle  and  support 
assembly  overhaul  on  the  effective  date  of 
this  AD,  initially  inspect  prior  to 
eccumulating  3,200  hours  TIS  since 
cverhaul. 

(3)  Thereafter,  inspect  for  fuel  leakage  in 
accordance  with  PW  ASB  A6153,  Revision  1, 
dated  June  8, 1994,  at  intervals  not  to  exceed 
700  hours  TIS  since  last  inspection. 

(4)  Remove  from  ser\'ice  Number  7  fuel 
nozzle  and  support  assemblies  that  exhibit 
evidence  of  fuel  leakage  as  described  in  PW 
ASB  No.  A6153,  Revision  1.  dated  June  a, 
1994,  and  replace  with  the  improved  sealing 
configuration  nozzle  in  accordance  with 
paragraph  (b)  of  this  -AD.  as  follows: 

(i)  Within  25  hours  TIS,  or  25  cycles  in 
service  (QS),  whichever  occurs  first,  after  the 
inspection  performed  in  paragraph  {a)(l), 
(a)(2).  or  (a)(3)  for  aircraft  with  only  one 
engine  exhibiting  Number  7  fuel  nozzle  and 
support  assembly  leakage. 

(ii)  Prior  to  further  flight,  on  aircraft  with 
two  engines  exhibiting  Number  7  ftie!  nozzle 
and  support  assembly  leakage,  remove  and 
replace  at  least  one  of  the  leaking  Number  7 
fuel  nozzle  and  support  esssmblies.  The 
remaining  Number  7  fuel  nozzle  and  support 
assembly  that  exhibits  leakage  shall  be 
removed  and  replaced  in  accordance  with 
paragraph  (a)(4)(l)  of  this  AD. 

(iii)  Prior  to  further  flight,  on  Boeing  727 
aircraft,  with  three  engines  exhibiting 
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Number  7  fuel  nozzle  and  support  assembly 
leakage,  remove  and  replace  at  least  two  of 
the  leaking  Number  7  ffiel  nozzle  and 
support  assemblies.  Thp  remaining  Number  7. 
fuel  nozzle  and  support  assembly  that 
exhibits  leakage  shall  be  removed  and 
replaced  in  accordance  with  paragraph 
(a)(4MJ)ofthisAD. 

Note:  Fuel  nozzles  th  3t  have  not  undergone 
overhaul  do  not  require  Inspection  in 
accordance  with  paragi  aph  (a)  of  this  AD. 

(b)  At  the  next  acces;  ibility  of  the  diffuse: 
build  group  after  the  ef  ective  date  of  this 
AD.  but  no  later  than  Ji  ly  31. 1999. 
accomplish  the  following: 

(1)  Replace  the  Nunter  7  fuel  nozzle  and 
support  assembly  with  the  improved  sealing 
configuration  in  accord  ince  with  Part  1  of 
PW  ASB  No.  A6169,  R^sion  1.  dated  June 
15.  1994. 

(2)  Replace  the  alumi  num  pressure  and 
scavenge  oil  tube  fittinj  s  with  steel  fittings  in 
accordance  with  PW  A$B  No.  A6170.  dated 
May  13.  1994. 

Note:  Replacement  ol  the- following  oil 
tubes  with  correspond  iiig  oil  tubes  that 
incorporate  steel  fitting  i  constitutes 
compliance  with  paragi  aph  (bK2)  of  this  AD: 

(i)  Outer  internal  Number  4  and  5  bearing 
pressure  tube  assembly  for  P\V  JT8D-200 
series  engines. 

(ii)  Outer  Internal  main  bearing  pressure 
tube  assembly  for  PW  f  "8D-200  series 
engines. 

(iii)  Main  bearing  pressure  manifold 
assembly  for  PW  JT8D-  200  series  engines. 

(iv)  Front  Ntunber  4V  t  and  6  bearing 
pressure  tube  assembly  for  all  other  )T8D 
engines. 


PWASBNo.  A6153 


Total  pages:  12. 
PWASBNo  A6169 


Total  pages:  30. 
PW  ASBNo.  A6170 
Total  pages:  20. 


Copies 


3B 


This  incorporation  bj 
approved  by  the  Directc  r 
Register  in  accordance 
and  1  CFR  part  51. 
from  Pratt  &  Whitney 
Department.  M/S  132-: 
East  Hartford,  CT  06108 
inspected  at  the  FAA. 
Office  of  the  Assistant 
England  Executive  Park 
at  the  Office  of  the  Fed^l 
North  Capitol  Street 
Washington,  DC. 

(j)  This  amendment 
July  26, 1994. 


Ne 


,Nikr 


(vj  Number  4  bearing  oil  scavenge  tube 
assembly  for  ell  other  JT8D  engines. 

(vi)  Number  4  bearing  oil  pressure  tube 
assembly  for  all  other  JT8D  engines. 

(vii)  Main  bearing  pressure  manifold 
assembly  iat  all  other  JT8D  engines. 

(c)  iQCorporation  of  the  hardware  required 
by  paragraph  (bj(l)  of  this  AD,  constitutes 
terminating  action  for  the  inspections 
required  by  paragraph  (a)  of  this  AD. 

(d)  For  the  purpose  of  this  AD,  accessibility 
of  the  diffuser  build  group  is  defined  as 
engine  maintenance  that  entails  flange 
separation  of  the  diffuser  case  from  the 
combustion  chamber  outer  case. 

(e)  For  the  purpose  of  this  AD,  fuel  nozzle 
and  support  assembly  overhaul  is  defined  as 
disassembly  of  the  fuel  nozzle  from  the 
support  assembly  that  entails  removal  of  the 
fuel  nozzle  nut 

(f)  For  any  Number  7  fuel  nozzle  and 
support  assembly  that  is  removed  for 
evidence  of  leakage  in  accordance  with 
paragraph  (a)  of  this  AD.  submit  the 
following  information  within  60  days  after 
the  removal,  to  !*ie  Manager,  Engine 
Certification  Office,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
FAA,  12  New  England  Executive  Park, 
Burlington,  Massachusetts,  01803-5299;  fax 
(617)  238-7199: 

(1)  Fuel  nozzle  and  supf>ort  assembly  part 
number  and  serial  number. 

(2)  Fuel  nozzle  and  support  assembly  time 
and  cycles  since  overhaul. 

(3)  Description  of  fuel  nozzle  and  support 
assembly  distress. 

(4)  Position  of  distressed  fiiel  nozzle  and 
support  assembly. 


(5)  Description  of  any  other  resultant 
engine  damage. 

(6)  Engine  serial  number. 

(7)  Engine  time  and  cycles  since  overhaul. 
The  reporting  requirements  of  this  AD 

terminate  after  compliance  with  paragraph 
(b)(1)  of  this  AD.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provision  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501-3520)  and  have  been 
assigned  OMB  Control  Number  2120-0056, 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  ot 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  S  §  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  The  inspections  and  modifications  shall 
be  done  in  accordance  with  the  following 
service  documents: 


Document  No. 


Pages 


1^ 
5 

6-8 
9-12 

1-6 
7-16 
17 
1-30 

1-20 


Revision 


1  

Original ... 

1  

Original  ... 

1  

Original ... 

1  

Original  ... 

Original ... 


Date 


June  8.  1994. 
February  4,  1994. 
June  8,  1994. 
Fet)ruary  4,  1994. 

June  15,  1994. 
April  29,  1994. 
June  15.  1994. 
April  29.  1994. 

May  13,  1994. 


reference  was 
of  the  Federal 
ith  5  U.S.C.  552(a) 
may  be  obtained 
l]echnical  Publications 
400  Main  Street, 
Copies  may  be 
w  England  Region , 
OhlefCounsel.  12New 
Burlington,  MA;  or 
Register,  800 
suite  700, 


b  scomes  effective  on 


.  Issued  in  Burlington,  Massachusetts,  on 
June  29,  1994. 

Jay ).  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  94-16399  Filed  7-8-94;  8:45  am] 
BILUNG  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  94-NM-61-AD;  Amendment 
39-8970;  AD  94-14-21] 

Airworthiness  Directives;  Boeii>g 
Model  747-400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  that  requires  a 
revision  to  the  Flap  Control  Unit  input 
wiring.  This  amendment  is  prompted  by 
reports  of  disconnection  of  the  Landing 
Gear  Module  electrical  connectors, 
which  can  result  in  the  loss  of  the 
primary,  secondary,  and  alternate 
control  of  the  flaps.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  possibility  of  an  all-flaps-up 
landing  due  to  the  loss  of  control  of  all 
flap  operations. 


DATES:  Effective  August  10,  1994.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  10,  1994. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  Ishimaru,  Aerospace  Engineer, 
Systems  &  Equipment  Branch,  ANM- 
130S,  Seattle  Aircraft  Certification 
Office,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056; 
telephone  (206)  227-2674;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  Il4  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-400  series  airplanes  was 
pubhshed  in  the  Federal  Register  on 
May  12. 1994  (59  FR  24671).  That  action 
proposed  to  require  a  revision  to  the 
Flap  Control  Unit  (FCU)  input  wiring. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter,  Boeing,  requests  that 
the  discussion  of  the  addressed  imsafe 
condition  that  appeared  in  the  preamble 
to  the  notice  be  clarified.  In  that 
preamble,  the  FAA  stated  that,  if  the 
landing  gear  module  connectors  become 
disconnected,  all  FCU  modes  of  flap 
operation  (primary,  secondary,  and 
alternate  control  of  flaps)  could  be  lost. 
The  commenter  suggests  that  the 
discussion  would  have  been  more 
precise  if  it  had  contained  information 
to  indicate  that  the  landing  gear  module 
includes  the  ALTN  ARM  FLAPS  switch 
and  the  ALTN  FLAPS  position  selector 
used  to  control  the  leading  and  trailing 
edge  flaps  in  the  alternate  mode.  The 
FAA  acknowledges  this  information. 
This  same  commenter  requests  that 
ihe  proposal  be  revised  to  cite  the  latest 
revision  of  Boeing  Service  Bulletin  747- 
27A2346  as  the  source  for  modification 
procedures.  The  FAA  concurs.  Since 
issuance  of  the  notice,  the  FAA  has 
reviewed  and  approved  Revision  1  of 
Boeing  Service  Bulletin  747-27A2346, 
dated  May  19. 1994.  This  revision 
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DATES:  Effective  August  10,  1994.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  10,  1994.     . 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  Ishimaru,  Aerospace  Engineer, 
Systems  &  Equipment  Branch,  ANM- 
130S,  Seattle  Aircraft  Certification 
Office,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056; 
telephone  (206)  227-2674;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  114  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-400  series  airplanes  was 
pubhshed  in  the  Federal  Register  on 
May  12, 1994  (59  FR  24671).  That  action 
proposed  to  require  a  revision  to  the 
Flap  Control  Unit  (FCU)  input  wiring. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter,  Boeing,  requests  that 
the  discussion  of  the  addressed  unsafe 
condition  that  appeared  in  the  preamble 
to  the  notice  be  clarified.  In  that 
preamble,  the  FAA  stated  that,  if  the 
landing  gear  module  connectors  become 
disconnected,  all  FCU  modes  of  flap 
operation  (primary,  secondary,  and 
alternate  control  of  flaps)  could  be  lost. 
The  commenter  suggests  that  the 
discussion  would  have  been  more 
precise  if  it  had  contained  information 
to  indicate  that  the  landing  gear  module 
includes  the  ALTN  ARM  FLAPS  switch 
and  the  ALTN  FLAPS  position  selector 
used  to  control  the  leading  and  trailing 
edge  flaps  in  the  ahemate  mode.  The 
FAA  acknowledges  this  information. 

This  same  commenter  requests  that 
ihe  proposal  be  revised  to  cite  the  latest 
revision  of  Boeing  Service  Bulletin  747- 
27A2346  as  the  source  for  modification 
procedures.  The  FAA  concurs.  Since 
issuance  of  the  notice,  the  FAA  has 
reviewed  and  approved  Revision  1  of 
Boeing  Service  Bulletin  747-27A2346, 
dated  May  19. 1994.  This  revision 


contains  a  correction  to  a  type  of  wire 
that  had  been  called  out  in  the  original 
version  of  the  service  bulletin;  this 
correction  ensures  that  the  wire  and  its 
associated  solder  sleeve  are 
metalurgically  compatible.  In  order  to 
ensure  that  the  correct  wiring 
modification  assembly  is  installed  on 
the  affected  airplanes,  the  FAA  has 
determined  that  the  revised  service 
bulletin  should  be  cited  as  the 
appropriate  source  of  service 
information  for  complying  with  the 
requirements  of  this  rule.  The  final  rule 
has  been  revised  accordingly.  The  FAA 
has  confirmed  that  no  U.S.  operators 
have  yet  modified  any  affected  airplane 
in  accordance  with  the  original  service 
bulletin;  therefore,  by  citing  the  revised 
service  bulletin,  the  final  rule  will 
impose  no  additional  economic  burden 
on  any  U.S.  operator. 

One  commenter  requests  that  the 
compliance  time  be  extended  from  the 
^  proposed  30  days  to  90  days,  due  to  a 
possible  parts  availability  problem.  This 
commenter  states  that  it  does  not 
normally  stock  the  required  parts  and 
materials  to  accomphsh  the  proposed 
requirements  of  the  rule.  This 
commenter  has  ordered  these  parts  from 
a  supplier  and  is  currently  waiting  to 
obtain  them.  Additionally,  this 
commenter  points  out  that  the 
manufacturer's  service  bulletin, 
referenced  in  the  proposal,  recommends 
60  days  for  modification.  The  FAA  does 
not  concur  with  the  commenter's 
request.  In  developing  an  appropriate 
compliance  time  for  Ais  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
manufacturer's  recommendation  as  to 
an  appropriate  compliance  time,  the 
availabihty  of  required  parts,  and  the 
practical  aspect  of  installing  the 
required  modification  within  a 
maximum  interval  of  time  allowable  for 
all  affected  airplanes  to  continue  to 
operate  wnthout  compromising  safety. 
The  FAA  points  out  that  the  parts 
required  for  the  wiring  modification  are 
readily  available;  therefore,  obtaining 
them  within  the  proposed  compliance 
time  should  not  pose  a  problem  for  any 
affected  operator.  Further,  the  FAA  took 
into  account  the  60-day  compliance 
time  recommended  by  the 
manufacturer,  as  well  as  the  number  of 
days  required  for  the  rulemaking 
process;  in  consideration  of  these 
factors,  the  FAA  finds  that  30  days  after 
the  effective  date  of  this  final  rule  will 
fall  approximately  at  the  same  time  for 
comphance  as  recommended  by  the 
manufacturer.  However,  imder  the 
provisions  of  paragraph  (b)  of  the  final 


rule,  the  FAA  may  approve  requests  for 
adjustments  to  the  comphance  time  if 
data  are  submitted  to  substantiate  that 
such  an  adjustment  would  provide  an 
acceptable  level  of  safety. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  300  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  34  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$200  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$25,500.  or  $750  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or    - 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subjects  in  It  CFR  Part  39 

Air  transpoTtation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Aniendnient 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  I|ederal  Aviation 
Administration  ame  ads  part  39  of  the 
Federal  Aviation  Re  ^lations  (14  CFR 
part  39)  as  follows: 

PART  Sd-AIRWORfrHINESS 
DIRECTIVES 


1.  The  authority 
continues  to  read  as 


c  tation  for  part  39 
follows: 


Authority:  49  U.S.C. 
and  1423;  49  U.S.C. 
n.89. 


App.  1354(a).  1421 
lCfe(g):  and  14  CFR 


§39.13    [Amended] 

2.  Section  39.13  1j 
adding  the  foUowia; ; 
directive: 


amended  by 

new  airworthiness 


94-14-21     Boeing:  An  lendment  39-8970. 
Docket  94-NM-61  -AD. 

Applicability:  Mode   747-400  airplanes 
having  line  cumbers  696  through  1019, 
inclusive,  and  1021  Uiiough  1026.  inclusive; 
certificated  in  any  category. 

Compliance:  Requind  as  indicated,  unless 
accomplished  previoui  ly. 

To  prevent  the  possi  3ility  of  an  all-flaps- 
up  landing  due  to  the  1  oss  of  control  of  flap 
operations,  accomplisl  the  following: 

(a)  Within  30  days  a  ter  the  effective  date 
of  this  AD,  revise  the  F  lap  Control  Unit 
(FCU)  input  wiring  in  iccordance  with 
Boeing  Alert  Service  Bulletin  747-27A2346. 
Revision  1.  dated  May  19.  1994 

fb)  An  alternative  method  of  compliance  or 
adjustment  of  the  com]  )liance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  th  !  Manager.  Seattle 
Aircraft  Certification  C  ffjce  (ACO).  FAA. 
Transport  Airplane  Dii  actorate.  Operators 
shall  submit  their  requ  isXa  through  an 
appropriate  FAA  Princ  ipal  Maintenance 
Inspector,  who  may  ad  i  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  cg  nceming  the  existence 
of  approved  altemativ*  methods  of 
compliance  with  this  J  D.  if  any,  may  be 
obtained  from  the  Seat  le  ACO. 

(c)  Special  fight  f>er  nits  may  be  issued  in 
accordance  with  sectio  as  21.197  and  21.199 
of  the  Federal  Aviatiot  Regulations  (14  CFR 
21.197  and  21.199)  to  (  perate  the  airplane  to 
a  location  where  the  re  quirements  of  this  AD 
can  be  accomplished. 

(d)  The  wiring  revisi  an  shall  be  done  in 
accordance  with  Boein  ;  Alert  Service 
Bulletin  747-27A2346  Revision  1,  dated 
May  19, 1994.  This  Lnc  orporation  by 
reference  was  approvei  I  by  the  Director  of  the 
Federal  Register  in  ace  )rdance  with  5  U.S.C. 
552(a)  and  1  CFR  part  1  il.  Copies  may  be 
obtained  frt>m  Boeing  ( ximmercial  Airplane 
Group.  P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  Copies  m  ly  be  inspected  at  the 
F.\A,  Transport  Airpla  le  Directorate.  1601 


Lind  Avenue,  SW..  Rentoo.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
AugustnO.  1994. 

Issued  in  Renton,  Washington,  on  July  1. 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-16535  Filed  7-8-94;  8:45  am) 
BILUNQ  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-76-AD;  Amendment 
39-8966;  AO  94-14-18] 

Airworthiness  Directives;  de  HavlHand 
Model  DHC-&-100  Series  Aiiplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  de  Havilland 
Model  DHC-8-100  series  airplanes. 
This  action  requires  repetitive 
inspections  of  the  hydraulic  selector 
valve  to  determine  the  rate  of  leakage  of 
hydraulic  fluid,  and  replacement  of 
certain  valves  with  serviceable  valves,  if 
necessary.  This  AD  also  provides  an 
optional  terminating  action  for  the 
repetitive  inspections.  This  amendment 
is  prompted  by  a  report  of  pilot  valve 
leakage  of  hydraulic  fluid  in  a  landing 
gear  selector  valve  on  a  Model  DHC-7 
series  airplane.  The  actions  specified  in 
this  AD  are  intended  to  prevent 
inadvertent  retraction  of  the  landing 
gear  in  the  event  of  a  low  voltage 
condition  at  the  selector  valve  down 
solenoid. 

DATES:  Effective  July  26, 1994.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  26,  1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  9, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
76-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  de 
Havilland,  Ina,  Garratt  Boulevard, 
DovMisview,  Ontario  M3K  1Y5.  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 


Directorate,' 1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Danko  Kramar,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  .\NE- 
173,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Fnuiklin 
Avenue,  room  202,  Valley  Stream  New 
York  11581;  telephone  (516)  791-5428; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Aviation,  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-8-100  series 
airplanes.  Transport  Canada  advises  that 
it  has  received  a  report  of  pilot  valve 
leakage  of  hydraulic  fluid  in  a  landing 
gear  selector  valve  on  a  Model  DHC-7 
series  airplane.  The  cause  of  this  leakage 
has  been  attributed  to  a  faulty  seal.  Such 
leakage,  if  combined  with  a  low  voltage 
condition  at  the  selector  valve  down 
solenoid,  could  result  in  inadvertent 
retraction  of  the  landing  gear. 

Since  the  same  selector  valve  that  is 
used  on  Model  DHC-7  series  airplanes 
is  installed  on  Model  DHC-8-100  series 
airplanes,  the  FAA  finds  that  the  latter 
airplane  model  also  is  subject  to  the 
addressed  unsafe  condition.  The  FAA 
may  consider  issuance  of  parallel 
rulemaking  action  to  address  this  unsafe 
condition  on  Model  DHC-7  series 
airplanes. 

De  Havilland,  Inc.,  has  issued  Alert 
Service  Bulletin  S.B.  A8-32-117,  dated 
December  11, 1992,  that  describes 
procedures  for  repetitive  inspections  of 
the  hydraulic  selector  valve  to 
determine  the  rate  of  leakage  of 
hydraulic  fluid,  and  replacement  of 
certain  valves  with  serviceable  valves,  if 
necessary.  Transport  Canada  Aviation 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
Airworthiness  Directive  CF-94— 05, 
dated  March  16,  1994,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Canada. 

De  Havilland,  Inc.,  also  has  developed 
a  valve  (Modification  8/0530)  that 
incorporates  several  improvements  to 
minimize  pilot  valve  leakage.  This  valve 
is  equipped  with  an  improved  spring 
that  keeps  the  valve  firmly  seated.  The 
improved  valve  incorporates  a  reduced 
rate  of  opening  and  further  restricts  the 
orifice  leading  to  the  landing  gear 
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actuators.  Replacement  of  certain  valves 
with  these  improved  valves  will 
minimize  the  possibility  of  inadvertent 
landing  ^ear  retraction. 

This  airplane  model  is  manufacttired 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  apphcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  inadvertent  retraction  of  the 
landing  gear  in  the  event  of  a  low 
voltage  condition  at  the  selector  valve 
down  solenoid.  This  AD  requires 
repetitive  inspections  of  the  hydraulic 
selector  valve  to  determine  the  rate  of 
leakage  of  hydraulic  fluid,  and 
replacement  of  certain  valves  with 
serviceable  valves,  if  necessary.  This  AD 
also  provides  an  optional  terminating 
action  for  the  repetitive  inspections.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
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actuators.  Replacement  of  certain  valves 
with  these  improved  valves  will 
minimize  the  possibility  of  inadvertent 
landing  ^ear  retraction. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  apphcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  inadvertent  retraction  of  the 
landing  gear  in  the  event  of  a  low 
voltage  condition  at  the  selector  valve 
down  solenoid.  This  AD  requires 
repetitive  inspections  of  the  hydraulic 
selector  valve  to  determine  the  rate  of 
leakage  of  hydraulic  fluid,  and 
replacement  of  certain  valves  with 
serviceable  valves,  if  necessary.  This  AD 
also  provides  an  optional  terminating 
action  for  the  repetitive  inspections.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 


evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  botk  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
stateipent  is  made:  "Comments  to 
Docket  Number  94-NM-76-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the  - 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  1 4  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety.  .   . 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  3»-AIR WORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  SecUon  39.13  is  amended  by  adding  the 
following  new  airworthiness  directive: 
94-1  *-l  8    de  Havilland,  Inc.:  Amendment 

3»-fl966.  Docket  94-NM-7&-AD. 

Applicability:  Model  DHC-8-100  series 
airplanes;  serial  numbers  003  through  038 
inclusive;  equipped  with  landing  gear 
selector  valve,  part  number  57420  or  57420- 
3;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  retraction  of  the 
landing  gear  due  to  pilot  valve  leakage, 
accomplish  the  following: 

(a)  Within  300  hours  time-in-service  after 
the  effective  date  of  this  AD,  inspect  the 
hydraulic  selector  valve  to  determine  the  rate 
of  leakage  of  hydraulic  fluid,  in  accordance 
with  the  Accomplishment  Instructions  of  de 
Havilland  Alert  Service  Bulletin  S.B.  A8-32- 
117,  dated  December  11, 1992. 

(1 )  If  the  rate  of  leakage  is  100  cubic 
centimeters  (cc)  per  minute  or  less:  Repeat 
the  inspection  required  by  paragraph  (a)  of 
this  AD  thereafter  at  intervals  not  to  exceed 
10,000  hours  time-in-service. 

(2)  If  the  rate  of  leakage  is  more  than  100 
cc  per  minute,  but  less  than  1,000  cc  per 
minute:  Within  300  hours  time-in-service, 
replace  the  hydraulic  selector  valve  with  a 
serviceable  valve  in  accordance  with  the  alert 
service  bulletin.  Thereafter,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  10,000  hours 
time-in-service. 

(3)  If  the  rate  of  leakage  is  1  ,(KX)  cc  or  more 
per  minute,  but  less  than  1.500  cc  per 
minute:  Within  50  hours  time-in-service, 
replace  the  hydraulic  selector  valve  with  a 
serviceable  valve  in  accordance  with  the  alert 
service  bulletin.  Thereafter,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  at  mtervals  not  to  exceed  10,000  hours 
time-in-service. 

(4)If  the  rate  of  leakage  is  1.500  cc  or  more 
per  minute:  Prior  to  further  flight,  replace  the 
hydraulic  selector  valve  with  a  serviceable 
valve  in  accordance  with  the  alert  service 
bulletin.  Thereafter,  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  10.000  hours  time-in- 
service. 

(b)  Replacement  of  the  hydraulic  selector 
valve,  part  number  57420  or  57420-3,  with 
an  improved  valve  (Modification  8/0530). 
part  number  57420-5,  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (ACO).  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
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(d)  Special  flight 
accordance  with  sections 
of  the  Federal  Aviatio^i 
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can  be  accomplished 

(e)  The  inspections 
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gear  in  the  event  of  a  low  voltage 
condition  at  the  selector  valve  down 
solenoid.  , 

dates:  Effective  July  26.  1994.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  26, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  9. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
75-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  de 
Havilland.  Inc..  Garratt  Boulevard, 
Downsview.  Ontario  M3K  1Y5.  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate.  New 
York  Aircraft  Certification  Office.  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream.  New  York;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW..  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Danko  Kramar,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANE-. 
173,  FAA.  Engine  and  Propeller 
Directorate.  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue.  Room  202.  Valley  Stream.  New 
York  11581;  telephone  (516)  791-6428; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Aviation,  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-7  series 
airplanes.  Transport  Canada  Aviation 
advises  that  it  has  received  a  report  of 
pilot  valve  leakage  of  hydraulic  fluid  in 
e  landing  gear  selector  valve  on  a  Model 
DHC-7  series  airplane.  The  cause  of  this 
leakage  has  been  attributed  to  a  faulty 
seal.  Such  leakage,  if  combined  with  a 
low;  voltage  condition  at  the  selector 
valve  down  solenoid,  could  result  in 
inadvertent  retraction  of  the  landing 
gear. 

De  Havilland.  Inc.,  has  issued  Alert 
Service  Bulletin  S.B.  A7-32-97.  dated 
November  10,  1992.  that  describes 
procedm^s  for  repetitive  inspections  of 
the  hydraulic  selector  valve  to 
determine  the  rate  of  leakage  of 
hydraulic  fluid,  and  replacement  of 
certain  valves  with  serviceable  valves,  if 
necessary.  Transport  Canada  Aviation 


classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
Airworthiness  Directive  CF-94-04, 
dated  March  16. 1994.  in  order  to  as^^ire 
the  continued  airworthiness  of  these 
airplanes  in  Canada. 

De  Havilland.  Inc.,  also  has  developfid 
a  valve  (Modification  7/2516)  that 
incorporates  several  improvements  to 
minimize  pilot  valve  leakage.  This  valve 
is  equipped  with  an  improved  spring 
that  keeps  the  valve  firmly  seated.  The 
improved  valve  incorporates  a  reduced 
rate  of  opening  and  hirther  restricts  the 
orifice  leading  to  the  landing  gear 
actuators.  Replacement  of  certain  valves 
vdth  these  improved  valves  will 
minimize  the  possibility  of  inadvertent 
landing  gear  retraction. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  inadvertent  retraction  of  the 
landing  gear  in  the  event  of  a  low 
voltage  condition  at  the  selector  valve 
down  solenoid.  This  AD  requires 
repetitive  inspections  of  the  hydraulic 
selector  valve  to  determine  the  rate  of 
leakage  of  hydraufic  fluid,  and 
replacement  of  certain  valves  with 
serviceable  valves,  if  necessary.  This  AD 
also  provides  an  optional  terminating 
action  for  the  repetitive  inspections.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

The  FAA  is  considering  the  issuance 
of  parallel  rulemaking  action  to  address 
the  same  unsafe  condition  on  Model 
DHC-8-100  series  airplanes. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days! 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comrtient,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  wrritten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-75-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
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Comments  Invited 

Although  this  action  is  in  the  foim  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comrtient,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  wrritten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
wall  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-75-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 


1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.Q  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-14-19    de  Havilland,  Inc.:  Amendment 
39-8967.  Docket  94-NM-75-AD. 

Applicability:  Model  DHC-7  series 
airplanes;  serial  numbers  003  through  110 
inclusive;  equipped  with  landing  gear 
selector  valve,  part  number  57420  or  57420- 
3;  certificated  in  any  category-. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  landing  gear 
retraction  due  to  pilot  valve  leakage, 
accomplish  the  following: 

(a)  Within  300  hours  time-in-service  after 
the  effective  date  of  this  AD,  inspect  the 
hydraulic  selector  valve  to  determine  the  rate 
of  leakage  of  hydraulic  fluid,  in  accordance 
with  the  Accomplishment  Instructions  of  de 
Havilland  Alert  Service  Bulletin  SB.  A7-32- 
97.  dated  November  10,  1992. 

(1)  If  the  rate  of  leakage  is  100  cubic 
centimeters  (cc)  per  minute  or  less:  Repeat 
the  inspection  required  by  paragraph  (a)  of 
this  AD  thereafter  at  intervals  not  to  exceed 
5,400  hours  time-in-service. 

(2)  If  the  rate  of  leakage  is  more  than  100 
cc  per  minute,  but  less  than  1.000  cc  per 
minute:  Within  300  hours  time-in-service, 
replace  the  hydraulic  selector  valve  with  a 
serviceable  valve  in  accordance  with  the  alert 
service  bulletin.  Thereafter,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  5,400  houra 
time-in-service. 

(3)  If  the  rate  of  leakage  is  1,000  cc  or  more 
per  minute,  but  less  than  1,500  cc  per 
minute:  Within  50  hours  time-in-service, 
replace  the  hydraulic  selector  valve  with  a 


serviceable  valve  in  accordance  with  the  alert 
ser\'ice  bulletin.  Thereafter,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  5,400  hours 
time-in-service. 

(4)  If  the  rate  of  leakage  is  1,500  cc  or  more 
per  minute:  Prior  to  further  flight,  replace  the 
hydraulic  selector  valve  with  a  serviceable 
valve  in  accordance  with  the  alert  service 
bulletin.  Thereafter,  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  5,400  hours  time-in- 
service. 

(b)  Replacement  of  the  hydraulic  selector 
valve,  part  number  57420  or  57420-3,  with 
an  improved  valve  (Modification  7/2516), 
part  number  57420-5,  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  de  Havilland 
Alert  Service  Bulletin  S.B.  A7-32-97.  dated 
November  10, 1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  de  Havilland,  Inc.,  Gairatt 
Boulevard,  Downsview,  Ontario  M3K  1Y5, 
Canada.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181  South 
Franklin  Avenue,  room  202,  Valley  Stream, 
New  York:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
July  26,  1994. 

Issued  in  Renton.  Washington,  on  Juno  30, 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-16405  Filed  7-8-94;  8:45  ami 
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39  of  the  Federal 
14  CFR  part  39)  to 
directive  (AD) 
Canadair 


Model  CL-600-2B16  series  airplanes 
was  published  in  the  Federal  Register 
on  March  14, 1994  (59  FR  11735).  That 
action  proposed  to  reqiiire  inspection  to 
detect  chafing  and  modification  of  the 
wiring  harness  of  the  air  driven 
generator  (ADG),  and  repair  of  any 
chafed  harness. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  25  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,375,  or  $55  per 
airplane. 

The  FAA  estimates  that  it  will  take 
approximately  9  work  hours  per 
airplane  to  accomplish  the  modification 
and  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  will  cost 
approximately  $199  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  modification  on  U.S.  operators  is 
estimated  to  be  $17,350,  or  $694  per 
airplane. 

Based  on  the  figures,  above,  the  total 
(inspection  plus  modification)  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $18,725,  or  $749  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-14-08    Canadair:  Amendment  39-8960. 
Docket  93-NM-222-AD. 
Applicability:  Model  CL-600-2B16  series 
airplanes  having  serial  numbers  5099 
through  5131,  inclusive;  certificated  in  any 
category. 

Note  1:  Airplanes  having  serial  numbers 
5001  through  5098.  inclusive,  are  subject  to 
the  requirements  of  AD  91-19-01, 
amendment  39-8026  (which  is  similar  in 
content  to  this  amendment). 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  emergency  power  to  the 
essential  bus  when  the  air  driven  generator 
(ADG)  is  deployed,  accomplish  the  following: 

(a)  Within  25  hours  time-in-service  after 
the  effective  date  of  this  AD,  inspect  to  detect 
chafing  of  the  wiring  harness  of  the  ADG  in 
accordance  with  Canadair  Alert  Service 
Bulletin  A601-0370.  Revision  1.  dated  April 
15. 1993.  If  chafing  is  found,  prior  to  further 
flight,  repair  in  accordance  with  the  service 
bulletin. 

(b)  Within  60  days  after  the  effective  date 
of  this  AD.  modify  the  harness  installation  of 
the  ADG  in  accordance  with  Canadair  Alert 
Service  Bulletin  A601-0370,  Revision  1. 
dated  April  15. 1993. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO).  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and-21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  he  accomplished. 

(e)  The  inspection  and  modification  shall 
be  done  in  accordance  with  Canadair  Alert 
Service  Bulletin  A601-0370,  Revision  1, 
dated  April  15. 1993.  This  incorporation  by 
rtference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
5£2(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier,  Inc.,  Canadair. 
Aerospace  Group.  P.O.  Box  6087.  Station  A, 
Montreal,  Quebec,  H3C  3G9  Canada.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplann  Directorate,  1601  Lind  Avenue  SW., 
Rentcn,  Washington;  or  at  the  FAA,  Engine 
and  Propeller  Directorate,  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream.  Now 
York;  or  at  the  Office  of  the  Federal  Register, 
SCO  North  Capitol  Street.  NW..  suite  700, 
Washington,  DC 

(f)  This  amendment  becomes  effective  on 
August  10,  1994. 

Issued  in  Renton,  Washington,  on  June  23, 
1994. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  94-15732  Filed  7-8-94;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-NM-15-AD;  Amendment 
39-8359;  AD  94-14-07] 

Airwi-orthlness  Directives;  Jetstream 
Aircraft  Limited  Model  4101  Airplanes 

AGENCY:  Federal  AviaUon 
Administration,  DOT. 
ACTION:  Final  rule. , 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Jetstream  Riodel  4101 
airplanes,  that  requires  modification  of 
the  mounting  structure  of  the  elevator 
controls  on  the  rear  pressure  bulkhead. 
This  amendment  is  prompted  by  the 
results  of  a  structural  analysis  which 
indicate  that  certain  structure  in  the 
elevator  control  system  may  be  subject 
to  deformation  when  maximum  load  is 
exerted  by  the  pilot(s)  in  the  event  of  a 
jam  in  the  elevator  control  cables.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  reduced 
controllability  of  the  airplane  due  to 
structural  deformation  in  the  elevator 
control  svstem. 
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appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and-21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection  and  modification  shall 
be  done  in  accordance  with  Canadair  Alert 
Service  Bulletin  A601-0370,  Revision  1, 
dated  April  15, 1993.  This  incorporation  by 
rtference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
5£2(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier,  Inc.,  Canadair. 
AtTospace  Group,  P.O.  Box  6087,  Station  A, 
Montreal,  Quebec,  H3C  3G9  Canada.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplann  Directorate.  1601  Lind  Avenue  SVV., 
Rentcn,  Wdshington;  or  at  the  FAA,  Engine 
and  Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue.  Room  202,  Valley  Stream.  Now 
York;  or  at  the  Office  of  the  Federal  Register, 
OCO  North  Capitol  Street.  NW.,  suite  700, 
Washington.  DC 

(f)  This  amendment  becomes  effective  on 
August  10.  1994. 

Issued  in  Renton.  Washington,  on  June  23. 
1994. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc  94-15732  Filed  7-8-94;  8:45  am] 

BILUNG  C00€  4910-13-0 


14  CFR  Part  39 

[Docket  No.  94-iJM-1S-A0;  Amendment 
39-8959;  AD  94-14-07] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  Model  4101  Airpianes 

AGENCY:  Federal  AviaUon 
Admimstration.  DOT. 
ACTION:  Final  rule. , 


SUMMARY:  This  amendnient  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Jetstream  iClodel  4101 
airplanes,  that  requires  modification  of 
the  mounting  structiire  of  the  elevator 
controls  on  the  rear  pressure  bulkhead. 
This  amendment  is  prompted  by  the 
results  of  a  structural  analysis  which 
indicate  that  certain  structure  in  the 
elevator  control  system  may  be  subject 
fo  deformation  when  maximum  load  is 
fcxerted  by  the  pilot{s)  in  the  event  of  a 
jam  in  the  elevator  control  cables.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  reduced 
controllability  of  the  airplane  due  to 
structural  deformation  in  the  elevator 
control  svstem. 


DATES:  Effective  August  10. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  10, 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft.  Incorporated, 
P.O.  Box  16029.  Dulles  International 
Airport,  Washington,  DC  20041-6029. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  federal  Register.  800  North  Capitol 
Street  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Jetstream  Model 
4101  airplanes  was  published  in  the 
Federal  Register  on  March  15,  1994  (59 
FR  11947).  That  action  proposed  to 
require  modification  of  the  mounting 
structure  of  the  elevator  control 
components  on  the  rear  pressure 
bulkhead. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  8  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  16.5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  at  no 
cost  to  the  operator.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$7,260,  or  $907.50  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and.the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
P"R  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal.Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3a-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

£39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-14-07    JetBtream  AireraA  Limited: 

Amendment  39-8959.  Docket  94-NM- 
15- AD. 

Applicability:  All  Model  4101  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane  due  to  structural  deformation  in  the 
elevator  control  system,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  modify  the  mounting  structure  of 
the  elevator  controls  on  the  rear  pressure 
bulkhead  in  accordance  with  Jetstream 
Service  Bulletin  )41-53-<)12,  dated 
November  30,  1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable 
used  if  approved  by  the 
Standardization  Branch 
Transport  Airplane 
shall  submit  their 
appropriate  FAA  Princ 
Insf>ector,  who  may  ad( 
send  it  to  the  Manager 
Branch.  ANM-n3. 


level  of  safety  may  be 
Manager. 
ANM-n3,  FAA. 
Dir^torate.  Operators 
requ(  sts  through  an 
I  pel  Maintenance 
comments  and  then 
Standardization 


coi  iceming  1 


the  existence 
methods  of 
if  any,  may  be 
Standardization  Branch. 


A3 


Note:  Information 
of  approved  alternative 
compliance  with  this 
obtained  from  the 
ANM-113. 

(c)  Special  flight  pentits 
accordance  with  gectiofs 
of  the  Federal  Aviation 
21.197  and  21.199)  to 
a  location  where  the  re< 
can  be  accomplished 

(d)  The  modification 
accordance  with  )etstre4m 
J41-53-012.  dated  November 
incorp>or8tion  by 
the  Director  of  the  Fede^l 
accordance  with  5  U.S. 
part  51.  Copies  may  be 
Jetstream  Aircraft,  Inco 
16029.  Dulles  International 
Washington.  DC  20041-16029 
inspected  at  the  FAA, 
Directorate.  1601  Lind 
Washington;  or  at  the 
Register.  800  North  Ca{^tol 
700,  Washington.  DC. 

(e)  This  amendment 
August  10.  1994. 

Issued  in  Renton. 
1994. 

S.R.  MUler. 

Acting  Manager,  Transjk>r1 
Directorate.  Aircraft  Ce.  tification 
IFR  Doc.  94-15734  File|l 
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may  be  issued  in 

21.197  and  21.199 

Regulations  (14  CFR 

the  airplane  to 

uiremenfs  of  this  AD 


14  CFR  Part  71 

[Airspace  Docket  Na  ^4-ANM-7] 

Modification  of  Clas^  E  Airspace; 
Kalispell.  MT 

agency:  Federal  Aviation 
Administration  (FAj'  .).  DOT. 

ACTION:  Final  rule;  airrection. 


corrscts  a 
m  June  10. 1994. 
listed  incorrect 
description 
Airport, 


ai  'Space  ( 


UTC,  August  18. 


summary:  This  docutnent 

final  rule  published 

which  inadvertently 

coordinates  in  the 

for  Glacier  Park  Inteiiational 

Kalispell.  Montana 

EFFECTIVE  DATE:  0901 

1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Riley.  Syston  Management 

Branch  (ANM-530),  (Mr  Traffic 

Division.  Federal  Av  iation 

Administration,  160    Lind  Avenue  SW. 

Renton,  Washington  98055-4056; 

Telephone:  (206)  22;  -2537 
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(hail  be  done  in 
Service  Bulletin 

30. 1993-  This 
was  approved  by 
Register  in 
552(a)  and  1  CFR 
obtained  &om 
1]  porated.  P.O.  Box 
Airport. 
.  Copies  may  be 
1  ransport  Airplane 
venue.  SW.,  Renton, 
of  the  Federal 
Street.  NW..  suite 


0  ffice  ( 


1  lecomes  effective  on 


Wa  ihington.  on  June  23. 


Airplane 

Service. 
7-a-94:  8:45  ami 


SUPPLEMENTARY  INFORMATION: 

On  June  10, 1994.  the  Federal 
Aviation  Administration  (FAA) 
published  a  final  rule  that  amended  the 
Kalispell,  Montana,  Class  E  airspace 
area  to  accommodate  arrival/departure 
aircraft  transitioning  between  the  en 
route  and  terminal  areas  in  western 
Montana.  However,  that  action 
inadvertently  listed  incorrect 
coordinates  in  the  airspace  description 
for  Glacier  Park  International  Airport. 
This  action  corrects  that  error. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  in  the  Federal  Register  on 
June  10. 1994.  (59  FR  29949;  Federal 
Register  Document  94-14140)  and  the 
corresponding  description  in  FAA 
Order  7400. 9A,  which  is  incorporated 
by  reference  in  14  CFR  71.1,  are 
corrected  as  follows: 

§71.1    [Corrected] 

On  page  29949.  in  the  third  column, 
the  description  for  the  Kalispell, 
Montana,  Class  E  airspace  is  corrected 
to  read  as  follows: 

ANM  MT  E5  Kalispell.  MT  [Revised] 

Kalispell.  Glacier  Park  IntemaUonal  Airport, 
MT 

(lat.  48°18'41"  N.  long.  114''15'18"  W] 
Smith  Lake  NDB 

(Lat.  48'*06'30'  N.  Long.  114»27'40"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Glacier  Park  International  Airport,  and 
within  4.8  miles  each  side  of  the  035°  and 
215°  bearing  from  the  Smith  Lake  NDB 
extending  from  the  7-mile  radius  to  10.5 
miles  southwest  of  the  NDB:  that  airspace 
extending  upward  from  1.200  feet  AGL 
bounded  by  a  line  beginning  at  lat.  47°30'00" 
N.,  long.  113°30'03"  W.;  to  lat.  48°30'00"  N.. 
long.  113°30'03"  W.;  west  along  lat. 
48°30'00"  N..  to  the  Montana/Idaho  state 
boundary,  south  along  the  Montana/Idaho 
state  boundary  until  intersecting  lat. 
47°30'00"  N..  then  to  the  point  ^  beginning; 
excluding  Federal  airways. 

Issued  in  Seattle.  Washington,  on  June  29, 
1994 

Charles  E.  Davis, 

Acting  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[PR  Doc.  94-16675  Filed  7-8-94:  8:45  am) 
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14  CFR  Part  97 

[Docket  No.  27813;  Amdt  No.  1610] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends.jor  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
'  use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SL\P 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  kogister 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — ^^1.  FAA  Rules 
Docket.  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or  - 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200) .  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents,  ■ 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington.  EX:  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approacn 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  Form 


docimients  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  appHcable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  iiii practical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incoiporation 
by  reference  are  reafized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  in  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  Oian  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at   ■ 
least  30  days  after  pubhcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedures  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^uent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
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documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above.. 

The  large  number  of  SlAPs,  their       • 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  reahzed  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  in  xumecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SiAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identi^cation  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 

•  which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
Qontained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SL\Ps,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SLAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedures  before  adopting 
these  SLAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 

body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,- the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  TraiTic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  July  1, 1994. 
Thomas  C  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  tlie 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instnament  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app,  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 

follows: 

§§97.23.  97.25,  97.27.  97.29,  97.31,  97.33, 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR;  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

Effective  18  August,  1994 

Lompoc,  CA,  Lompoc,  VOR/DME-A.  Amdt  4 
Daytona  Beach.  PL,  Daytona  Beach  Regional. 

NDB  OR  GPS  RWY  7L,  Amdt  24 
Daytona  Beach,  PL,  Daytona  Beach  Regional, 

ILS  RWY  7L,  Amdt  28 
Daytona  Beach,  PL.  Daytona  Beach  Regional, 

RADAR-1,  Amdt7 
Greenfield,  lA.  Greenfield  Muni,  NDB  RWY 

32,  Amdt  1 
Covington/Cincinnati.  OH/KY,  Cincinnati/ 

Northern  Kentucky  INTL,  NDB  RWY  9. 

Amdt  12 
Covington/Cincinnati,  OH/KY,  Cincinnati/ 

Northern  Kentucky  INTL,  NDB  RWY  18R. 

Amdt  16 


Covington/Cincinnati,  OH/KY,  Cincinnati/ 
Northern  Kentucky  INTL,  ILS  RWY  9. 
Amdt  14 
Covington/Cincinnati,  OH/KY.  Cincinnati/ 
Northern  Kentucky  INTL,  ILS  RWY  18L, 
Amdt  3 
Covington/Cincinnati,  OH/KY.  Cincinnati/ 
Northern  Kentucky  INTL.  ILS  RWY  18R, 
Amdt  17 
Covington/Cincinnati,  OH/KY,  Cincinnati/ 
Northern  Kentucky  INTL,  ILS  RWY  27, 
Amdt  15 
Covington/CincinnaU,  OH/KY,  Cincinnati/ 
Northern  Kentucky  INTL.  ILS  RWY  36L, 
Amdt  36 
Covington/CincinnaU,  OH/KY,  Cincinnati/ 
Northern  KenUicky  INTL,  ILS  RWY  36R. 
Amdt  4 
Newark,  NJ,  Newark  IntL  ILS  RWY  4R,  Amdt 

9 
Gallup.  NM,  Gallup  Municipal.  VOR  RWY  6. 

Amdt  7 
Gallup,  NM.  Gallup  Municipal,  LOG  RWY  6. 

Amdt  3 
Farmingdale,  NY.  Republic.  LOG  BC  RWY 

32.  Amdt  3.  CANCELLED 
Fai-raingdale.  NY.  Republic,  ILS  RWY  14. 

Amdt  5 
Middletown,  NY.  RandaU.  NDB-A.  Orig 
Mount  Olive.  NC.  Mount  Olive  Muni,  VOR- 

A.  Amdt  1 
Hebron.  OH,  Buckeye  Executive.  VOR-A, 

Amdt  5.  CANCELLED 
Wiiloughby,  OH.  Willoughby  Lost  Nation 

Muni.  VOR-A.  Orig 
Willoughby,  OH.  Willoughby  Lost  Nation       . 

Muni.  VOR  RWY  27,  OKIG 
Beilefonte,  PA,  Bellefonte,  VOR-A.  Amdt  1 
Mount  Pocono,  PA,  Pocono  Mountains  Muni. 

VOR  RWY  13.  Amdt  5 
Philadelphia,  PA,  Philadelphia  Intl,  ILS  RWY 

17,  Amdt  5 
Pittsburgh,  PA.  Pitttsburgh  Metro,  VOR  RWY 

31,  Amdt  2.  C/lNCELLED 
Ja.sper.  TN,  Marion  Countv-Brown  Field, 

NDB  RWY  4.  Amdt  4 
Parsons.  TN.  Scott  Field.  VOR/DME-A.  Amdt 

2 
Parsons.  TN,  Scott  Field,  VOR/DME-B.  /Vmdt 

1 
Se\ierville,  TN,  Gatlinburg-Pigeon  Forge, 

VOR/DME  or  GPS  RWY  10,  Amdt  5 
Beaumont,  TX,  Beaumont  Muni.  VOR/DME 

OR  GPS  RWY  13.  Amdt  2 
Beaumont/Port  Arthur,  TX.  Jefferson  County. 

VOR  RWY  12.  Amdt  9 
Dalhart.  TX.  Dalhart  Muni.  VOR  OR  GPS 

RWY  17.  Amdt  11 
Dalhart,  TX,  Dalhart  Muni,  VOR/DME  OR 

GPS  RWY  35,  Amdt  1 
El  Paso,  TX,  West  Texas,  VOR/DME-A,  Amdt 

4 
FoUette,  TX,  Follett-Lipscomb  County.  VOR/ 

DME-A.  Amdt  2 
Jacksonville.  TX.  Qierokee  County.  VOR/ 

DME  OR  GPS  RWY  13.  Amdt  3 
Jacksonville,  TX,  Cherokee  County.  NDB 

RWY  13,  Amdt  5 
Jasper,  TX,  Jasper  County-Bell  Field,  NDB 

RWY  18,  Amdt  7 
Liberty.  TX.  Liberty  Muni,  VOR-A,  Amdt  5 
Lufkin,  TX,  Angelina  County,  VOR/DME 

RWY  15,  Amdt  3 
Lufkin,  TX,  Angelina  County,  VOR  RWY  33, 

Amdt  13 
Lufkin,  TX,  Angelina  County,  NDB  RWY  7, 
Amdt  2 
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Lufkin.  TX,  Angelina  (founty,  ILS  RWY  7. 

Amdt  1 
Lufldn.  TX,  Angelina  (tounty,  VOR/DME 

RNAVRWY7.  Amd  3 
Luildn.  TX.  An^lina  County.  VOR/DME 

RNAV  RWY  15,  Amdt  4 
Nacogdoches,  TX,  A.  H  Mangham  |r 

RegionaJ,  ILS  RWY  ie.  Amdt  1 
Nacogdoches,  TX,  A.  L  Mangham  Jr. 

Regional,  NDB  RWY  18.  Amdt  1 
Nacogdoches,  TX.  A.  U  Mangham  )r. 

Regional.  NDB  RWY' 36,  Amdt  1 
Paris,  TX.  Cox  Fid,  VGR/DME  OR  GPS  RWY 

35.  Amdt  10.  CANCELLED 
Paris,  TX,  Cox  Fid,  VOfi  RWY  35,  Orig 


1994 
ille  Muni,  NDB  RWY 


*   •  •  Effective  July  2  i 

Greenville,  ME,  Greem 

14.  Amdt  4 
Greenville,  ME,  Greem 

NDB-A.  Amdt  4 
Frederick.  MD.  Frederick 

Orig 
Dayton,  OH,  James  M. 

Radai^l.  Amdt9 
Denton.  TX.  Denton 

Orig 
Oshkosh.  Wl,  Wittraan 

27,  Or^ 

IFR  Doc.  94-16676  Fil^d  7-8-94;  8:45  ami 
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ille  Seaplane  Base. 

Muni.  GPS  RWY  5. 
!}ox  Dayton  Intl. 

i.  GPS  RWY  35, 
Regional.  GPS  RWY 


14CFRPart97 

Pockat  Na  27814;  Afi^  Na  1611] 

Standard  Instrument  Approach 
Procedures;  MIsceHanaous 
Amendnients 

AGENCY:  Federal  Av^tion 
AdministraUon  (FA^),  DOT. 
ACnOM:  Final  rule. 


SUMMARY:  This  amei  dm«it  establishes, 
amends,  suspends,  c  r  revokes  Standard 
Instrument  Approac  i  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  c]  langes  occurring  in 
the  National  Airspac  e  System,  such  as 
the  coounissioning  c  f  new  navigational 
facilities,  addition  o  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  usi  of  the  navigable 
airspace  and  to  pronlote  safe  flight 
operations  under  instrument  flight  rules 
at  the  afiiacted  airpoi  ts. 
DATES:  j\n  effective  cate  for  each  SIAP 
is  specified  in  the  aniendatory 
provisions. 

Incorporation  by  r  jference-approved 
by  the  Director  of  thi  >  Federal  Register 
on  December  31 ,  19(  0,  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availabi  lity  of  matter 
incorporated  by  refe  -ence  in  the 
amendment  is  as  fol  ows: 

For  Examination-  -1.  FAA  Rules 
Docket,  FAA  Headqi  larters  Building. 


800  Independence  Avenue,  SW., 
Washington,  DC  20591 : 

2.  The  FAA  Regional  Office  of  the 
region  in  which  afiected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from; 

1.  FAA  Pubbc  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  very  2  weeks  are  for  sale  by 
the  Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  FUght  Procedures  Standards 
Branch  (AFS-420],  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPI.EMENTARY  INFORMAHOW:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPS.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expansive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  uimecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  estabfishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
follov«ng  FDC/P  NOT  AM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based ' 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  apphed  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Fhght  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  Interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SLAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
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Lkt  of  Subjects  ia  14  CFR  Part  97 

Air  traffic  control.  Airports.  ''\ 

Navigation  (Air).  -       ■  \ 

Issued  in  Washington,  DC.  on  July  1. 1994. 
Tfasaaas  C  Accardi,  J 

Director,  FUght  Standards  Service.  ' 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  ' 

authority  delegated  to  me,  pcirt  97  of  the 
Federal  Aviadon  Regulations  (14  CFR 
part  97)  is  amended  by  establishing. 


FDC  Date 


02/0a«4  .. 

06/01/94  .. 

06/16/94  .. 

06/16/94  ... 
06/16/94  ... 
06/22/94  ... 

06/22/94  ... 
06/22/94  ... 

06/22/94  ... 

06/22/94  ... 

06^23/94  ... 

G6'23/94  ... 

06/24/94  ... 

06/27/94  „. 

06/28/94  ... 

06/28/94  ... 

06/28«4  ... 

06/28/94  ... 

06/28/94  „. 


State 


AR 
SC 

LA 

iA 
LA 
FL 

GA 
GA 

GA 
NJ 
GA 
KY 
U 
KS 

MA 

NM 
NM 
NM 

LA 


City 

BIytheviWe 

Rock  Hill 

Lafayette  

Lafayette  ...„. 

Shreveport , 

Oaytona  Beach 

CaiTollton  

Carrollton  

Vidaha  _.... 

Newart( 

Cornelia 

Ijouisville  „ 

Baton  Rouge 

ManhMan ™ 

Boston 

Farmington 

Farmington „.„...... 

Farmington ! 

Baton  Rouge 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  520  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Fenbendazole 

AOatCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  two  supplemental  new 
animal  drug  applications  (NADA's)  filed 
by  Hoechst-Roussel  Agri-Vet  Co.  One 
supplemental  NADA  provides  for  use  of  . 
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Lkt  of  Subjects  ia  14  CFR  P«rt  97 

Air  traffic  control.  Aiiports. 
Navigation  (Air). 

I88u«d  in  Washington,  DC,  on  July  1, 1994. 
Thoaaas  C  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  llie 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing. 


amending,  suspending,  or  revoking 
Stand^urd  Instnunent  Approach 
Procedures,  eTfective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
contines  to  read  as  follows: 

Authority:  48  U.S.C  app.  1348. 1354(a). 
1421  and  1510;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

*  *  *  Effecuve  Upon  Rjblication 


2.  Part  97  is  amended  to  read  as 
follows: 

§§  97^.  97^.  97.27. 97.29,  97.31 .  97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VGR/DXffi 
or  TACAN;  §  97.25  LOC.  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


FDC  Date 


ost/oam 

06/01/94 

06/16/94 

06/16/94 
06/16/94 
06/22/94 

06/22/94 
06/22/94 

06/22/94 
06/22/94 
0603/94 
06.'23/94 
06/24/94 
06/27/94 

06/28/94 
06/28/94 
06/28/94 
08/28/94 

06/29/94  . 


State 


AR 

SO 

LA 

t-A 
LA 
PL 

GA 
GA 

GA 
NJ 
GA 
KY 
LA 
KS 

MA 

uta 

NM 
NM 

LA 


City 


BlythevHte 


RockHifl. 
Lafayette 


Lafayette  ..._ 

Shreveport  ....... 

Oaytona  Beach 


Can-olllon 
Carrollton 


Vidaha  

Newark 

Cornelia 

LouisviUe  

Baton  Rouge 
Manfiattan  .... 


Boston 

Famiington 
Farmington 
Farmington 


Airport 


Aikansas  International 


Rock  Hill/York  County/Bryant  Field 
Lafayette  Regional ~ 


FDC  No. 


Lafayette  Regional 

Sheveport  Regional  

Oaytoria  Beach  Regional 

West  Georgia  Regional  .. 
West  Georgia  Regional  .. 


Vidalia  Muni  _ 

Newark  Inti 

HatJersham  County ™>.^„ 

Standtford  Field  .„ „ 

Baton  Rouge  MetropolitarVRyan  Field 
Manhattan  Muni  „ 

General  Edward  Lawrerx*  Logan  IntI 

Four  Comers  Regional  

Four  Comers  Regional  

Four  Comers  Regional  „ 


Baton  Rouge  ..- Baton  Rouge  Metropolitan/Ryan  Field 


FDC  4/0683 

FDC  4/2496 

FDC  4/2771 

FDC  4/2772 
FDC  4/2773 
FDC  4/2907 

FDC  4/2887 
FDC  4/2893 

FDC  4/2886 
FDC  4/2898 
FDC  4/2952 
FDC  4/2915 
FDC  4/2987 
FDC  4/2982 

FOC  4/3092 
FDC  4/3093 
FDC  4/3094 
FDC  4/3095 

FDC  4/3136 


SlAP 


ILS/DME  Rwy  18 

Orig. 
VOR/DME  RNAV  Rwy 

2Amdl4A. 
VOR^MERwy  11 

Amdl. 
VORRwy4R  Amdt  1. 
ILS  Rwy  14  Amdt  21. 
LOC  BC  Rwy  25R 

Amdt  14. 
LOC  Rwy  34.  Amdt  1. 
NDB  OR  GPS  Rwy 

34.  Amdt  1 . 
LOC  Rwy  24.  Amdt  2. 
ILS  Rwy  4R  Amdt  SB. 
NDB  Rwy  6  Amdt  1. 
ILS  Rwy  19,  Amdt  9. 
ASR  Rwy  4L  Amdt  9. 
NDBORGPS-A 

Amdt  19. 
ILS  Rwy  22L  Amdt  4.- 
VOR  Rwy  25  Amdt  8. 
tLS  Rwy  25  Amdt  6. 
VOR/DME  Rwy  7 

Amdt  3. 
VOR  Rwy  4L  Amdt 

15. 


(PR  Doc.  94-16677  Fikd  7-8-94:  6>45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  520  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Fenbendazote 

AOENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  two  supplemental  new 
animal  drug  appMcations  (NADA's)  filed 
by  Hoechst-Roussel  Agri-Vet  Co.  One 
supplemental  NADA  provides  for  use  of 


fenbendazole  granules,  the  other 
provides  for  use  of  a  fenbendazole  Type 
A  medicated  article  to  make  Type  C 
medicated  feed,  both  products  for  use  as 
dewormers  for  zoo  and  wildlife  animals. 
EFFECTIVE  DATE:  July  11.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-1 12).  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville.  MD  20855,  301-594-0614. 
SUPPLEMENTARY  INFORMATION:  Hoechst- 
Roussel  Agri-Vet  Co..  Rt  202-206,  P.O. 
Box  2500.  Somerville,  NJ  08876-1258. 
filed  a  supplement  to  HADA  121-473 
that  provides  for  use  of  fenbendazole 
22.2  percent  granules  to  top  drees  feed, 
and  a  supplement  to  NADA  131-675 
that  provides  for  use  of  a  fenbendazole 
Type  A  medicated  article  (4  percent,  8 
percent,  and  20  percent)  to  make  Type 
C  medicated  feed.  The  supplements 
provide  for  using  2.5  to  10  milligrams  of 


fenbendazole  per  kilogram  of  body 
weight  per  day  for  3  days  for  removal 
and  control  of  internal  parasites  in  zoo 
and  wildlife  animals. 

Supplemental  NADA  121-473  is 
approvedasof  May  31. 1994, 
supplemental  NADA  131-675  is 
approved  as  of  July  11,  1994,  and  the 
regulations  are  amended  in  21  CFR 
520.905b  and  558.253  to  reflect  the 
approvals. 

Approval  of  N/VDA  131-675  is  for  use 
of  fenbendazole  Type  A  medicated 
article  to  make  Type  C  medicated  feed. 
Fenbendazole  is  a  Category  11  drug 
which,  as  provided  in  21  CFR  558.4, 
requires  an  approved  form  FDA  1 900  for 
making  a  Type  C  medicated  feed. 
Therefore,  use  of  fenbendazole  Type  A 
medicated  articles  to  make  Type  C 
medicated  feeds  as  in  NADA  131-675 
requires  an  approved  form  FDA  1900. 
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In  accordance  wit  i  the  freedom  of 
information  provisi(  ns  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiver  ess  data  and 
information  submitt  jd  to  support 
approval  of  these  ap  slications  may  be 
seen  in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  nn.  1-23,  12420 
Parklawn  Dr.,  Rockv  iUe,  MD  20857, 
between  9  a.m.  to  4  >.m.,  Monday 
through  Friday. 

Under  section  512J[c)(2)(F)(iii)  of  the 


Federal  Food.  Drug, 
(21  U.S.C.  360b(c)(2 


md  Cosmetic  Act 
(F)(iii)).  these 


suppleir.pntal  appro'  'als  qualify  for  a  3- 
year  period  of  marke  ting  exclusivity,  for 


supplemental  NAD/ 


use  beginning  May  31.  1994,  and  for 


supplemental  NAD/ 
use  beginning  July  1 
new  clinical  or  field 


131-675  for  this 
1994, because 
investigations 


(other  than  bioequiv  ilence  or  residue 
studies)  conducted  b  y  the  sponsor  were 
required  for  the  appi  ovals. 

The  agency  has  ca  efully  considered 
the  potential  enviror  mental  effects  of 


this  action.  FDA  has 
action  will  not  have 


concluded  that  the 
I  significant  impact 


on  the  human  envirc  nment,  and  that  an 
environmental  impa  :t  statement  is  not 
required.  The  agenc]  's  finding  of  no 
significant  impact  ai  d  the  evidence 
supporting  that  findi  ng,  contained  in  an 
environmental  assesi  ment,  may  be  seen 
in  the  Dockets  Mana  ;ement  Branch 
(address  above)  betw  een  9  a.m.  and  4 
p.m.,  Monday  throuj  h  Friday. 

Li&i  of  Subjects 

21  CFR  Part  520 

Animal  drugs. 

21  CFR  Port  558 


Animal  drugs,  Anihial 
Therefore,  under 
Drug,  and  Cosmetic 
authority  delegated 
of  Food  and  Drugs 
the  Center  for  Veteri 
CFR  parts  520  and 
follows: 


PART  520-ORAL  DOSAGE  FORM 
NEW  ANiMAL  DRUG  3 


1.  The  authority  ci 
part  520  continues  tc 

Authority:  Sec.  512 
Drug,  and  Cosmetic  Acl 

2.  Section  520.905  • 
adding  new  paragrap  i 
follows: 


§  520.905b    Fenbenda^ole  granules. 

•         •       ■ »         • 

(c)  *  •  * 


121-473  for  this 


feeds. 
Federal  Food, 
,  kct  and  under 
the  Commissioner 
redelfcgated  to 
nary  Medicine,  21 
are  amended  as 


tie 


t3 

'•  a:  d 


5!  8 


ationfor21  CFR 
read  as  follows: 

the  Federal  Food, 
(21  U.S.Q  360b). 

is  amended  by 
(c)(3)  to  read  as 


(3)  Zoo  and  wildlife  animals — (i) 
Amount.  Ten  milligrams  per  kilogram 
per  day  for  3  days. 

(ii)  Indications  for  use.  For  control  of 
internal  parasites  of  Felidae  and  Ursidae 
as  follows: 

(A)  Lion  [Panthera  leo)  and  Tiger 
[Panthera  tigris):  Ascarid  (Toxocara 
cati,  Toxascaris  leonina).  Hookworm 
[Ancylostoma  spp.). 

(B)  Cheetah  (Acinonyx  jubatus): 
Ascarid  [Toxocara  cati.  Toxascaris 
leonina). 

(C)  Puma  [Felis  concolor).  Panther 
[Panthera  spp.).  Leopard  [Panthera 
pardus).  Jaguar  [Panthera  onca):  Ascarid 
[Toxocara  cati,  Toxascaris  leonina). 
Hookworm  [Ancylostoma  spp.), 
Tapeworm  (Taenja  hydatigena,  T. 
krabbei,  T.  taeniae formis). 

(D)  Black  Bear  [Vrsus  americanus): 
Ascarid  [Baylisascaris  transfuga, 
Toxascaris  leonina).  Hookworm 
[Ancylostoma  caninum).  Tapeworm 
[Taenia  hydatigena,  T.  krabbei). 

(E)  Polar  Bear  [Ursus  maritimus)  and 
Grizzly  Bear  [Ursus  horribilis):  Ascarid 
[Baylisascaris  transfuga,  Toxascaris 
leonina). 

(iii)  Limitations.  Top  dress  or  mix 
with  a  small  portion  of  food.  Must  be 
fully  consumed  prior  to  feeding.  Federal 
law  restricts  this  drug  to  use  by  or  on 
the  order  of  a  licensed  veterinarian.  Do 
not  use  14  days  before  or  during  the 
hunting  season. 

PART  CSS— NEW  ANiMAL  DRUGS  FOR 
USE  IN  ANiMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
350b.  371). 

4.  Section  558.258  is  amended  by 
adding  new  paragraph  (c)(4)  to  read  as 
follows: 

§  558.258    Fent)encSazole. 

*         «         »         «         • 

(c)  •  *  * 

(4)  Zoo  and  wildlife  animals.  For 
removal  and  control  of  internal  parasites 
in  hoofed  zoo  and  wildlife  animals  as 
follows: 

(i)  Feral  swine  [Suis  scrofa):  3 
milligrams  per  kilogram  per  day  for  3 
days.  Treatment  for  kidney  worm 
[Stephanurus  dentatus),  roundworm 
[Ascaris  suum),  nodular  worm 
[Oesophagostomum  dentatum). 

(ii)  Ruminants  (subfamily 
Antilopinae,  Hippotraginae,  Caprinae): 
2.5  milligrams  per  kilogram  per  day  for 
3  days.  Treatment  for  small  stomach 
worm  [Trichostrongylus  spp.),  thread 
necked  intestinal  worm  [Nematodirus 
spp.).  barberpole  worm  [Haemonchus 
spp.).  whipworm  [Trichuris  spp.). 


(iii)  Rocky  mountain  bighorn  sheep 
[Ovis  c.  canadensis):  10  milUgrams  per 
kilogram  per  day  for  3  days.  Treatment 
and  control  of  Protostrongylus  spp. 

(iv)  Limitations.  Use  as  complete  feed. 
Prior  withdrawal  of  feed  or  water  is  not 
necessary.  Retreatment  may  be  required 
in  6  weeks.  Consult  your  veterinarian 
for  assistance  in  the  diagnosis, 
treatment,  and  control  of  parasitism.  Do 
not  use  14  days  before  or  during  the 
hunting  season. 

Dated:  June  21,  1994. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
IFR  Doc.  94-16615  Filed  7-8-94:  8:45  am] 
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21  CFR  Part  1220 
[Docket  No.  94N-0148] 

Regulations  Under  the  Tea  Importation 
Act;  Tea  Standards 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACT!0N:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
establishment  of  tea  standards  for  the 
year  beginning  May  1,  1994,  and  ending 
April  30, 1995.  The  tea  standards  are 
provided  for  under  the  Tea  Importation 
Act  (the  Act).  The  Act  prohibits  the 
importation  of  a  tea  that  is  inferior  to 
the  annual  tea  standard.  Under  the  Act, 
the  importation  of  a  tea  may  be 
withheld  until  FDA  examines  the  tea 
and  is  sure  that  it  complies  with  the 
annual  standard. 

DATES:  Effective  May  1,  1994;  written 
comments  by  August  10. 1994. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Apphed  Nutrition  (HFS- 
1 58),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204. 
202-205-5099. 

SUPPLEMENTARY  INFORMATION:  Because  of 
the  unique  nature  of  the  decisionmaking 
process  for  establishing  annual 
standards  for  tea,  the  procedural 
protections  that  are  part  of  this  process, 
and  the  short  period  within  which 
standards  must  be  set,  FDA  has  never, 
since  the  enactment  in  1897  of  the  Act 
(21  U.S.C.  41).  used  notice  and 
comment  rulemaking  for  tea  standards. 

Each  final  rule  setting  the  standards  is 
based  on  the  recommendations  of  the 
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Board  of  Tea  Experts  (the  board),  which      / 
is  comprised  of  tea  experts  who  are 
representative  of  the  tea  trade.  Tlie 
board  selects  standards  each  year 
according  to  the  provisions  of  the  Act. 
The  board  bases  its  selection  on  tea 
samples  stibmitted  by  members  of  the 
tea  trade  to  the  board.  Relying  primarily 
on  organoleptic  examination,  the  board 
selects  one  tea  to  represent  the  standard 
for  each  major  type  of  tea  imported  into 
the  United  States.  In  choosing  a 
standard,  the  board  tries  to  select  one  at 
least  equal  in  quality  to  that  of  the 
previous  year.  The  Act  prohibits  the 
importation  of  a  tea  that  is  inferior  to 
the  annual  tea  standard.  Under  the  Act, 
the  importation  of  a  tea  may  be 
withheld  imtil  FDA  examines  the  tea 
and  is  sure  that  it  complies  with  the 
annual  standard. 

The  annual  meeting  of  the  board  is 
open  to  the  public  and  is  annoimced  in 
advance  in  me  Federal  Register.  At  the 
annual  meeting  any  interested  person 
may  present  data,  information,  or  views 
orally  or  in  writing  regarding  new 
standards. 

The  aimual  tea  standards  are  prepared 
and  submitted  to  the  Secretary  of  Health 
and  Human  Services  by  the  board  (21 
CFR  1220.41). 

Should  a  tea  importer  be  dissatisfied 
with  an  FDA  tea  examiner's  rejection  of 
a  shipment  of  tea,  the  importer  can  refer 
its  complaint  to  the  U.S.  Board  of  Tea 
Appeals  and  then  to  the  U.S.  Court  of 
Appeals.  FDA  is  imaware  of  any 
complaints  or  arguments  having  ever 
occurred  concerning  a  designated 
standard,  despite  the  many  years  since 
the  enactment  of  the  Act. 

FDA  concludes  that  notice  and 
comment  rulemaking  to  set  tea 
standards  is  impracticable,  contrary  to 
the  public  interest,  and  unnecessary  by 
virtue  of  the  factors  discussed  above. 
i.e.,  the  unique,  longstanding 
procedures  (hai  apply  to  estahlishing  a 
standard,  the  fact  that  standards  are 
based  principally  on  organoleptic 
examinations  by  tea  experts,  the  public 
participation  opportunities  already 
provided,  and  the  timeframes  required 
for  issuing  annual  standards.  Hence,  the 
agency  is  not  following  notice  and 
comment  rulemaking  procedures  in 
establishing  the  final  tea  standards  for 
1994. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment  Therefore, 
neither  an  environmental  assessm^it 
nor  an  environmental  imjpact  statement 
is  required. 
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The  annual  meeting  of  the  board  is 
open  to  the  public  and  is  announced  in 
advance  in  the  Federal  Register.  At  the 
annual  meeting  any  interested  person 
may  present  data,  information,  or  views 
orally  or  in  writing  regarding  new 
standards. 

The  aimual  tea  standards  are  prepared 
and  submitted  to  the  Secretary  of  Health 
and  Human  Services  by  the  board  (21 
CFR  1220.41). 

Should  a  tea  importer  be  dissatisfied 
with  an  FDA  tea  examiner's  rejection  of 
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Appeals.  FDA  is  imaware  of  any 
complaints  or  arguments  having  ever 
occurred  concerning  a  designated 
standard,  despite  the  many  years  since 
the  enactment  of  the  Act. 

FDA  concludes  that  notice  and 
comment  rulemaking  to  set  tea 
standards  is  impracticable,  contrary  to 
the  pubhc  interest,  and  unnecessary  by 
virtue  of  the  factors  discussed  above, 
i.e.,  the  unique,  longstanding 
procedures  (hai  apply  to  e8tGd>lishing  a 
standard,  the  fact  that  standards  are 
based  principally  on  oi^ganoleptic 
examinations  by  tea  experts,  the  pubUc 
participation  opportunities  already 
provided,  and  the  timeframes  required 
for  issuing  annual  standards.  Hence,  the 
agency  is  not  following  notice  and 
comment  rulemaking  procedures  in 
establishii^  the  final  tea  standards  for 
1994. 

EnviFonmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  hiunan  anviromnenL  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12B66 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354),  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  flnai  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regiUatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
•  Order. 

The  impact  of  this  rale  on  small 
entities,  including  small  businesses,  was 
reviewed  in  accordance  with  the 
Regulatory  Flexibihty  Act  (Pub.  L.  96- 
354)  (5  U.S.C.  601).  FDA  has  concluded 
that  this  action  will  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  FDA  certifies,  in  accordance 
with  section  605(b)  of  the  Regulatory 
Fle.xibihty  Act,  that  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities  will  derive 
from  this  action. 

Interested  persons  may.  on  or  before 
August  10, 1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
regulation.  Two  copies  of  any  conmients 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Any  changes  in 
this  regulation  justified  by  such 
comments  will  be  the  subject  of  a 
further  amendment 

List  of  Subjects  in  21  CFR  Part  1220 

Administrative  practice  and 
procediu^.  Customs  duties  and 
inspection.  Imports,  Public  health.  Tea. 

Therefore,  under  the  authority 
delegated  to  the  Secretary  of  Health  and 
Human  Services  by  the  Tea  Importation 
Act  and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs,  21 
CFR  part  1220  is  amended  as  follows: 

PART  1220— REGULATIONS  UNDER 
THE  TEA  IMPORTATION  ACT 

1.  TTje  authority  citation  for  21  CFR 
part  1220  continues  to  read  as  follows: 


AiUfaoritjr:  21  U.S.C.  41-50;  19  U.S.C. 
1311. 

2.  Section  1220.40  is  amended  l:<y 
revising  paragraph  (a)  to  read  as  follows: 

§1220.40    T««  Standards. 

(a)  Samples  for  standards  of  the 
following  teas,  prepared,  identified,  and 
submitted  by  the  Board  of  Tea  Experts 
on  February  25,  1994.  are  hereby  fixed 
and  established  as  the  standards  cf 
purity,  quality,  and  fitness  for 
consumption  under  the  Tea  Impc-lation 
Act  for  the  year  beginning  May  1 ,  1994, 
and  ending  April  30, 1995: 

(1)  Black  Tea  (for  all  teas  except  those 
bom  the  People's  Republic  of  Chiaa 
(China),  Taiwan  (Formosa),  Iran,  Japan, 
Russia,  Turkey,  and  Argentina). 

(2)  Black  Tea  (for  Argentina  teai). 

(3)  Black  Tea  (for  teas  &t>m  the 
People's  Republic  of  China  (Qiir  i). 
Taiwan  (Formosa).  Iran,  Japan,  I  tssia. 
and  Turkey). 

(4)  Green  Tea  (of  all  origins). 

(5)  Formosa  Oolong. 

(6)  Canton  Oolong  (for  all  Canton 
types  from  the  People's  Republic  of 
China  (China)  and  Taiwan  (Form-asa)). 

(7)  Scented  Black  Tea. 

(8)  Spiced  Tea. 

These  standards  apply  to  tea  shipped 
from  abroad  on  or  afier  May  1.  1994. 
*        •        *        *        * 

Dated:  June  30, 1994. 
Michael  R.  Taylor, 

Depu  ty  Commissioner  for  Policy. 

[FR  Doc.  94-16616  Filed  7-8-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  791 

[Docket  No.  R-94-1728;  FR-365e-4-01] 

RIN  2501-AB71 

Allocation  of  Budget  Authority  for 
Housing  Assistance 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
Department's  e>Jsting  regulations  on 
allocation  of  budget  authority  for 
housing  assistance  to  provide  greater 
flexibility  in  the  provision  of  housing 
assistance  under  the  Headquarters 
Reserve  authorized  under  section 
213(dK4)  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended. 
DATES:  Effective  date:  August  10,  1904. 
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Comment  due  di  ite:  September  9. 
1994. 


lent 


ADDRESSES:  Intere^ed 

invited  to  submit 

this  interim  rule  tc 

Clerk,  Office  of  Ge  leral 

10276.  Departmen 

Urban  Developm 

SW.,  Washington, 

Communications  *ou 

above  docket  num  >er 

of  each  commumc|tion 

be  available  for  pu 

regular  business  h(  urs 

address. 

FOR  FURTHER  INFOR  ylATtON  CONTACT:  For 

the  Public  and  hid:  an  Housing  program, 

£ind  section  8  vouc  ler,  certificate,  and 

moderate  rehabilitation  programs, 

WilUam  R.  Minnin  5,  Director,  PoUcy 

Division,  Room  42  14.  Department  of 

Housing  and  Urbai .  Development,  451 


persons  are 

cjomments  regarding 

the  Rules  Docket 

Counsel,  Room 
of  Housing  and 

451  Seventh  Street, 
X:  20410. 

Id  refer  to  the 
and  title.  A  copy 
submitted  will 
)lic  inspection  during 
at  the  above 


Seventh  Street,  SV\ 


2G410-<;500,  telepl  lone  (202)" 70^-0713.      P^^poses  for  which  funding  is 


Hearing-  or  speech 


may  call  HUD's  TqD  number  (202)  708- 
0850. 

For  other  assisted  housing  programs, 
Margaret  Milner,  Acting  Director,  Office 
of  Elderly  and  Assisted  Housing,  Room 
6130,  Department  <  i  Housing  and  Urban 


Development,  451 


Seventh  Street,  SW. 


Washington,  IX  2C  410-8000,  telephone 
(202)  708-4542.  Ht  aring-  or  speech- 
impaired  individuj  Is  may  call  HUD's 


TDD  number  (202) 


R  jserve  i 


itn 


not  toll-free  numbe  rs.) 
SUPPLEMENTARY  INFpRMATiON 
I.  Background 

This  interim  rule 
section  213(d)  of 
Commusity  Develc^p 
as  amended,  42  U 
maximize  flexibiliti' 
the  Headquarters 
under  section  213((J)(4) 

Section  213(d)(4 
Secretary  of  HUD 
than  five  percent  o 
assistance  that  becdmes 
all  programs  authoi  ized 
L'nited  States  Hous  jig 
(except  for  public 
subsidy  under 
modernization  funding 
14).  However,  the 
implementing  the 
at  §791.407  is  mon 
permits  a  Headquai  I 
percent  of  the  total 
authority  which  is 
pursuant  to  Part  79 
effect  of  the  regulate  jry 
narrow  considerabl  f 
which  the  Bve 
calculated,  as  com 
statute  permits 


755-4594.  (These  are 


section 


:  perc  jnt 


Washington,  EX: 


Under  this  interim  rule,  the  base 
would  be  expanded  by  including  not 
only  the  amount  of  funding  which  is  fair 
shared  pursuant  to  the  formula  at 
§  791.403(b)(2),  but  also  all  budget 
authority  allocated  for  uses  that  the 
Secretary  determines  are  incapable  of 
geographic  formula,  as  spelled" out  at 
§  791.403(b)(1).  Examples  of  the  latter 
category  include  amendments  of 
existing  contracts,  renewals  of 
assistance  contracts,  the  section  8  loan 
management  and  property  disposition 
accounts,  assistance  earmarked  by  the 
Congress  in  appropriation  law  line 
items,  and  uses  of  budget  authority 
identified  in  the  Department's  Operating 
Plan  submitted  to  the  Appropriations 
Committee. 

Although  the  amount  of  funding 
available  under  the  Headquarters 
Reserve  will  be  increased  by  this 
interim  rule,  the  limited  statutory 


impaired  individuals 


further  implements 
Housing  and 
ment  Act  of  1974, 
C.  1439(d),  so  as  to 
in  the  provision  of 
authorized 
of  the  Act. 
permits  the 
retain  not  more 
the  financial 

available  under 
imder  the 
Act  of  1937 


ho 


using  operating 
9  and 
under  section 
ciirrent  regulation 
V  eadquarters  Reserve 
delimited.  It  only 
ers  Reserve  of  five 
imount  of  budget 
fair  shared" 
Subpart  D.  The 
limitation  is  to 
the  base  upon 
reserve  is 
to  what  the 


pared  1 


permissible  are  maintained.  Reserve 
funding  can  only  be  used  for  unforeseen 
housing  needs  resulting  from  natural 
and  other  disasters;  housing  needs 
resulting  from  emergencies,  as  certified 
l-y  the  Secretary,  other  than  such 
disasters;  housing  needs  resulting  from 
the  settlement  of  litigation;  and  housing 
in  support  of  desegregation  efforts. 

The  tragedies  ofrecent  disasters  are  a 
highly  visible  predicate  for  this  interim 
rale.  The  confluence  in  1993  of 
Hurricane  Andrew,  Hurricane  Iniki,  and 
Typhoon  Omar  and  this  year  the 
Northridge  earthquake  in  California 
have  placed  substantial  pressure  on  the 
Department  to  provide  prompt,  efficient 
assisted  housing  relief  for  disaster 
victims. 

Further,  the  Department  finds  itself 
involved  in  longstanding  litigation  for 
which  equitable  resolution  frequently 
requires  the  delivery  of  housing 
assistance  in  order  to  achieve  fair, 
reasonable  settlement.  Expanding  the 
ranging  of  the  Headquarters  Reserve  will 
facilitate  handling  these  unpredictable 
pressures  for  disaster  relief  and 
litigation  settlements,  as  well  as  for 
emergencies. 

Precisely  because  the  incidence  of 
these  types  of  housing  assistance 
fimding  are  unpredictable,  the 
availability  of  readier  resources  through 
an  increased  Reserve  is  one  which  HUD 
will  only  call  upon  as  needed.  That  is, 
although  a  greater  amount  of  budget 
authority  will  be  made  available  under 
this  interim  rule  than  is  the  case  under 
the  current  regulation,  this  does  not 
mean  that  HUD  will  use  the  full 
statutory  maximum  in  this  year  or  any 
year.  The  draw  upon  the  Reserve  will  be 
carefully  tempered  to  exigencies  and 
real,  immediate  need. 


HUD  notes  that  the  basis  upon  which 
the  five  percent  can  be  calculated  does 
not  include  the  section  202  program  of 
supportive  housing  for  the  elderly. 
Section  801(b)  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA)  removed  the  section  202 
program  from  coverage  under  section 
213(d).  However,  NAHA  did  not  repeal 
a  previous  amendment  to  section 
213(d)(l)(A)(i)  made  by  section  101  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989.  This 
amendnient  requires  that  section  202 
assistance  be  allocated  in  a  manner  that 
ensures  that  awards  of  that  assistance 
are  made  for  projects  of  sufficient  size 
to  accommodate  facilities  with 
supportive  services  appropriate  to  the 
needs  of  frail  elderly  residents. 
Moreover,  the  Department  has  elected  to 
continue  the  fair  sharing  of  section  202 
housing  assistance  in  order  to  promote 
fair  and  balanced  geographic  diversity. 
(The  fair  sharing  formula  for  section  202 
assistance  is  specifically  tailored  at 
§  791.402(c)(1)  to  reflect  relevant 
characteristics  of  the  elderly 
population.)  Notwithstanding  this 
retention  of  section  202  allocations  in 
part  791,  the  statutory  range  for 
calculation  of  the  five  percent 
Headquarters  Reserve  is  now  effectively 
limited  to  programs  under  the  United 
States  Housing  Act  of  1937  which  are 
covered  by  section  213(d).  Therefore, 
the  revision  to  §  791.407  imder  this 
interim  rule  limits — for  calculation 
purposes — the  Reserve  to  five  percent 
under  those  1937  Act  programs. 

II.  Other  Matters 

A.  Regulatory  Flexibility  Act    - 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
interim  rule,  and  in  so  doing  certifies 
that  this  interim  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  interim  nde  revises  existing 
procedures  for  the  allocation  of  housing 
assistance  funds  and  for  local 
government  and  HUD  review  of 
applications  for  housing  assistance,  but 
will  make  no  change  in  the  economic 
impact  of  these  procedures  on  small 
entities. 

B.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
pohcies  and  procedures  contained  in 
this  interim  rule  relate  only  to  internal     , 
administrative  procedures  whose 
content  does  not  constitute  a 
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development  decision  nor  affect  the  \ 

physical  condition  of  project  areas  or  ( 

building  sites,  and  therefore,  are  j 

categorically  excluded  from  the  i 

requirements  of  the  National  j 

Environmental  Policy  Act.  i 

C.  Executive  Order  12612,  Federalism  ' 

The  General  Counsel,  as  the 

Designated  Official  under  section  6(a)  of  * 

Executive  Order  12612,  Federalism,  has  * 

determined  that  the  policies  contained  * 

in  this  interim  rule  will  not  have  ' 

substantial  direct  effects  on  States  or  * 

their  political  subdivisions,  or  the  ' 

relationship  between  the  Federal  ' 

Government  and  the  States,  or  on  the  * 

distribution  of  power  and  * 

responsibilities  among  the  various  ' 

levels  of  government.  Specifically,  this  * 

interim  rule  will  not  substantially  alter  •■ 

the  estabhshed  roles  of  HUD  and  the  *■ 

States  and  local  governments,  including  * 

PHAs,  in  administering  the  affected  * 

programs.  As  a  result,  the  interim  rule  * 

is  not  subject  to  review  under  the  Order.  * 

D.  Executive  Order  12606,  The  Family  * 
The  General  Counsel,  as  the 

Designated  Official  under  Executive  c 

Order  12606,  The  Family,  has  1 

determined  that  this  interim  rule  does  I 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 

general  well-being  and,  thus,  is  not  ^ 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  vdll  result  from 
promulgation  of  this  interim  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 

£.  Regulatory  Agenda  c 

This  interim  rule  was  listed  as  item 

1550  in  the  Department's  Semiannual  3 
Agenda  of  Regulations  published  on 
April  25,  1994  (59  FR  20424,  20440),  in 

accordance  with  Executive  Order  1 2866  " 

and  the  Regidatory  Flexibility  Act.  P 

F.  The  Catalog  of  Federal  Domestic  t 

Assistance  Program  Numbers  Are  as 

Follows 

a 

14.156  Lower  Income  Housing  Assistance  li 
Program  (Section  8)  g 

14.157  Housing  for  the  Elderly  or  g. 
Handicapped  ^1 

14.177    Housing  Voucher  Program  ,. 

14.850  Public  and  Indian  Housing  y 

14.851  Low-Income  Housing —  " 
Homeownership  Opportunities  for  Low-  ^ 
Income  Families  aj 

G.  Justification  for  Interim  Rulemaking  **' 

In  general,  the  Department  publishes 
a  rule  for  pubUc  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 

own  regulations  on  rulemaking,  24  CFR  ^' 

Part  10.  However,  part  10  does  provide  ff 

for  exceptions  from  the  general  rule  bi 
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development  decision  nor  affect  the 
physical  condition  of  project  areas  or 
building  sites,  and  therefore,  are 
categorically  excluded  fhim  the 
requirements  of  the  National 
Environmental  Policy  Act. 

C.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federahsm,  has 
determined  that  the  policies  contained 
in  this  interim  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  this 
interim  rule  will  not  substantially  alter 
the  estabUshed  roles  of  HUD  and  the 
States  and  local  gcvermnents,  including 
PHAs,  in  administering  the  affected 
programs.  As  a  result,  the  interim  rule 
is  not  subject  to  review  under  the  Order. 


where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable: 
unnecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1) 

The  Department  finds  that  good  cause 
exists  to  publish  this  interim  rule  for 
effect  without  first  soliciting  public 
comment,  in  that  prior  public  comment 
is  contrary  to  the  public  interest  because 
immediate  effectiveness  of  this  interim 
rule  will  permit  the  Department  to 
respond  immediately  to  housing 
assistance  needs  brought  on  by  natural 
and  other  disasters,  housing  needs 
resulting  from  emergencies  arising  from 
unpredictable  and  sudden 
circumstances  causing  bousing 
deprivation  or  causing  an  unforeseen 
and  significant  increase  in  lower  income 
housing  demands  in  a  housing  market, 
and  housing  needs  resulting  from  the 
settlement  of  litigation. 


D.  ExecuUve  Order  12606,  The  Family        ^^  "^^  Subjects  in  24  CFR  Part  791 


The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-behig  and.  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  interim  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 

E.  Regulatory  Agenda 

This  interim  rule  was  listed  as  item 
1550  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  25.  1994  (59  FR  20424,  20440).  In 
accordance  with  Executive  Order  12866 
and  the  Regidatory  FlexibiUty  Act. 

F.  The  Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  Are  as 
Follows 

14.156  Lower  Income  Housing  Assistance 
Program  (Section  8) 

14.157  Housing  for  the  Elderly  or 
Handicapped 

14. 1 77    Housing  Voucher  Program 

14.850  Public  and  Indian  Housing 

14.851  Low-Income  Housing — 
Homeownership  Opportunities  for  Low- 
Income  Families 

G.  Justification  for  Interim  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  pubUc  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking.  24  CFR 
Part  10.  However,  part  10  does  provide 
for  exceptions  &t)m  the  general  rule 


Grant  programs — housing  and 
community  development. 
Intergovernmental  relations.  Public 
housing.  Rent  subsidies. 

Accordingly.  24  CFR  Part  791  is 
amended  as  follows: 

PART  791— REVIEW  OF 
APPLICATIONS  FOR  HOUSING 
ASSISTANCE  AND  ALLOCATIONS  OF 
HOUSING  ASSISTANCE  FUNDS 

1.  The  authority  citation  for  Part  791 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1439;  42  U.S.C. , 
3535(d). 

2.  Section  791.407  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

(791.407    Haadquaners  Reserve. 

(a)  A  portion  of  the  budget  authority 
available  for  the  housing  programs 
listed  in  §  791.101(a).  not  to  exceed  an 
amount  equal  to  five  percent  of  the  total 
amount  of  budget  authority  available  for 
the  fiscal  year  for  programs  imder  the 
United  States  Housing  Act  of  1937  listed 
in  §  791.101(a),  may  he  retained  by  the 
Assistant  Secretary  for  subsequent 
allocation  to  specific  areas  and 
communities,  and  may  only  be  used  for: 
*        •        •        •        • 

Dated:  June  10, 1994. 
Henry  G.  Gsneroa, 

Secretary. 

(FR  Doc  94-16639  Filed  7-8-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 


SUMMARY:  OSM  is  approving,  with  an 
additional  requirement,  a  proposed 
amendment  to  the  Utah  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  "Utah  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  Utah 
proposes  revisions  to  its  rules  pertaining 
to  the  scope  of  rulemaking  and 
promulgation  of  rules,  petitions  to 
initiate  rulemaking,  hearing 
requirements  for  designating  areas 
unsuitable  for  coal  mining, 
confidentiahty  of  coal  exploration 
information,  permit  apphcation 
requirements  pertaining  to  blasting  and 
hydrology,  and  mining  in  special  areas, 
specifically  prime  farmland  and  alluvial 
valley  floors.  The  amendment 
incorporates  the  additional  flexibility 
afforded  by  the  revised  Federal 
regulations,  clarifies  ambiguities,  and 
improves  operational  efficiency. 
EFFECTIVE  DATE:  July  11.  1994. 
FOn  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett.  Telephone:  (505) 
766-1466. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21. 1981.  the  Secretary  of 
tlie  Interior  conditionally  approved  the 
Utah  program  for  the  regulation  of  coal 
exploration  and  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands.  General 
background  information  on  the  Utah 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  an  explanation  of  the  conditions  of 
approval  of  the  Utah  program  can  be 
foimd  in  the  January  21. 1981,  Federal 
Register  (46  FR  5899).  Actions  taken 
subsequent  to  approval  of  the  Utah 
program  are  codified  at  30  CFR  944.15. 
944.16.  and  944.30. 

n.  Submission  of  Proposed  Amendment 

By  letter  dated  August  2. 1993 
(administrative  record  No.  UT-851), 
Utah  submitted  to  OSM  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA,  30  U.S.C.  1201-1328,  and  the 
Federal  regulations  at  30  CFR  Chapter 
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Fedora 
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VII  (the  Federal  reguhtions).  Utah 
submitted  the  propos  sd  amendment  at 
its  own  initiative.  UtJ  h  proposed 
revisions  to  the  Utah  ?ules  of  Practice 
and  Procedure  of  the  Board  of  Oil,  Gas 
and  Mining  (Board)  a  Utah 
Administrative  Rules  (Utah  Admin.  R.) 
641-112-100,  scope  (  f  rulemaking,  and 
641-112-200.  promu  gation  of  rules. 
Utah  also  proposed  n  visions  to  the 
Utah  Coal  Mining  Ru  es  at  Utah  Admin. 
R.  645-100-500,  peti  ions  to  initiate 
rulemaking;  645-103-441,  hearing 
requirement  for  desig  dating  areas 
unsuitable  for  coal  m  ning  and 
reclamation  operatioi  s;  645-203-200, 
confidentiality  of  coa  exploration 
information;  645-301  -524.661,  permit 
application  blasting  luvel  chart;  645- 
301-731.760,  permit  application  cross 
sections  and  maps  sh  )wing  hydrologic 
infonnat'on;  and  645- -302-314.1 10  and 
645-302-323.310,  8p<  idal  areas  of 
raining,  specifically  p  rime  farmland  and 
alluvial  valley  floors. 

Utah  prop>osed  to  d  ;lete  the  scope  of 
rulemaking  provision  at  Utah  Admin.  R. 
641-112-100  that  req  jires  the  Board  to 
promulgate  such  procedural  and 
substantive  rules  it  dt  ems  useful  or 
necessary  to  implement  statutory  duties, 
fulfill  its  statutory  obi  igations.  or 
Interpret  the  statutory  authority  under 
which  it  operates.  At  Jtah  Admin.  R. 
641-112-200,  Utah  pioposed  to  revise 
the  procedures  for  pn  imulgation  of  rules 
to  provide  that  the  Board  will 
promulgate  rules  und  jr  the  authority 
provided  at  Utah  Cod  5  Aimotated  (UCA) 
Sections  40-6-5,  40-!  ^-3.5(2),  and  40- 
10-6(1).  At  Utah  Adn  in.  R  645-100- 
500,  Utah  proposed  tl  at  persons  other 
than  the  Division  of  C  il.  Gas  and  Mining 
(Division)  or  the  Boar  1  may  petition  to 
initiate  rulemaking  pi  ursuant  to  Utah 
Admin.  R  641  and  dn  >  Utah 
Administrative  Rulenjaking  Act.  UCA 
63-46-8.  At  Utah  Adihin.  R  645-103- 
441,  Utah  proposed  ti  at  within  10 
months  after  receipt  o  f  a  complete 
petition  to  designate  tn  area  unsuitable 
for  coal  mining,  the  B  lard  shall  hold  a 
public  hearing  in  the  ocality  of  the  area 
covered  by  the  petitic  a  "unless  the 
petitioners  and  interv  jnors  agree."  At 
Utah  Admin.  R  645-:  03-200,  Utah 
proposed  to  revise  its  coal  exploration 
confidentiality  provis  on  to  require  that 
the  Division  will  not  make  information 
available  for  public  inspection,  if  the 
person  submitting  it  r  (quests  in  writing, 
at  the  time  of  submisa  on,  that  it  not  be 
disclosed  and  the  infcrmation  is 
classified  as  being  prcftected,  private,  or 
controlled  under  the  ^Jtah  Government 
Records  Access  and  Management  Act 
(GRAMA)  or  confidential  under  other 
apphcable  State  or  Feleral  laws,  rules, 


or  regulations.  At  Utah  Admin.  R  645- 
301-524.661,  Utah  proposed  to  delete 
the  reference  to  UCA  63-46a-3(7)(a)  and 
reference  only  Figiu«  1  in  the  Federal 
regulations  at  30  CFR  817.67,  which 
shows  the  maximum  allowable  ground 
particle  velocity  for  blasting  operations. 
At  Utah  Admin.  R  645-301-731.760. 
Utah  proposed  to  add  to  its  hydrology 
permit  application  requirements  that  the 
Division  may,  depending  on  the 
structures  and  facilities  located  in  the 
permit  area,  require  other  relevant  cross 
sections  and  maps,  in  addition  to  those 
cross  sections  and  maps  already 
specifically  required  by  the  State's 
existing  rules.  At  Utah  Admin.  R  645- 
302-314.110,  Utah  proposed  to  revise 
its  prime  farmland  permit  application 
content  requirements  to  indicate  that 
U.S.  Department  of  Agricultiu^  (USDA) 
Soils  Handbooks  436  (Soil  Taxonomy) 
and  IS  (Soil  Survey  Manual)  are 
incorporated  on  the  effective  date, 
rather  than  the  date  of  adoption,  of  Utah 
Admin.  R  645.  Also,  at  Utah  Admin.  R 
645-302-314.110,  Utah  proposed  to 
delete  the  statement  that  notices  of 
changes  made  to  the  USDA  handbooks 
will  be  periodically  published  in  the 
Federal  Register.  At  Utah  Admin.  R 
645-302-323.310,  Utah  proposed  to 
revise  its  alluvial  valley  floor  water 
quality  requirement  by  adding  language 
that  incorporates  by  reference  the 
specific  publication  by  Maas  and 
Hoffman,  "Crop  Salt  Tolerance — 
Current  Assessment,"  Table  1.  "Salt 
Tolerance  of  Agricultural  Crops." 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  27. 
1993,  Federal  Register  (58  FR  45305. 
administrative  record  No.  UT-865),  and 
in  the  same  document,  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
substantive  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  September  27,  1993. 
The  public  hearing,  scheduled  for 
September  21,  1993,  was  not  held 
because  no  one  requested  an 
opportimity  to  testify. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  for  (1)  Utah 
Admin.  R  641-112,  regarding  the 
incorrect  reference  to  its  rulemaking 
authority  at  UCA  40-9-3.5(2).  which 
was  repealed  by  Utah  in  1993;  (2)  Utah 
Admin.  R  645-103-441.  regarding  the 
need  for  agreement  between  the 
petitioners  and  intervenors  to  change 
the  location  of  a  public  hearing  on  a 
petition  to  designate  lands  unsuitable 
for  mining;  (3)  Utah  Admin.  R.  645- 
203-200,  regarding  the  proposed 
deletion  of  the  phrase  "and  the 
information  is  confidential,"  which 
would  impart  a  change  in  the  criteria  for 


determining  coal  exploration 
information  that  is  or  is  not  allowed  to 
be  held  confidential  under  the  Utah 
program,  and  the  proposed  reference  to 
Utah's  GRAMA  in  that  certain  aspects  of 
GRAMA  were  previously  found  to  be 
less  effective  than  the  Federal 
regulations  with  regard  to  the 
restrictions  Utah's  GRAMA  imposes  on 
the  availability  of  coal  exploration 
information;  and  (4)  Utah  Admin.  R. 
645-302-314.110,  regarding  the  need  to 
use  the  prime  farmland  soil  survey 
standards  in  USDA  Handbook  436,  as  it 
existed  on  October  5,  1982,  and  USDA 
Handbook  18,  as  it  existed  on  November 
16, 1982.  OSM  notified  Utah  of  these 
concerns  by  letter  dated  December  9. 
1993  (administrative  record  No.  UT- 
878). 

By  letter  dated  January  7, 1994,  Utah 
responded  to  OSM's  concerns  by 
submitting  revisions  to  its  proposed 
program  amendment  (administrative 
record  Na  UT-asi).  Utah  proposed  the 
following  revisions  to  its  existing  rules. 
At  Utah  Admin.  R  641-112.  Utah 
proposed  to  reference  UCA  40-8-6(1), 
which  applies  to  rulemaking  authority 
imder  the  Utah  Mined  Land 
Reclamation  Act  At  Utah  Admin.  R. 
645-103-441,  Utah  proposed  that  (1) 
unless  the  petitionera  and  intervenors 
agree  otherwise,  the  Board  shall  hold  a 
public  hearing  within  10  months  after 
receipt  of  a  complete  petition  to 
designate  lands  unsiiitable  for  mining; 
(2)  if  all  petitioners  and  intervenors 
agree  that  a  pubUc  hearing  is  not 
needed,  the  hearing  need  not  be  held; 
and  (3)  all  hearings  held  under  Utah 
Admin.  R  645-103-441  will  be  held  in 
the  locality  of  the  area  covered  by  the 
petition.  At  Utah  Admin.  R.  645-203- 
200,  Utah  proposed  to  require  that  the 
Division  will  not  make  coal  information 
available  for  public  inspection  if  the 
person  submitting  it  requests  in  writing, 
at  the  time  of  submission,  that  it  not  be 
disclosed  and  the  information  is 
confidential  under  the  standards  of  the 
Federal  Act  (SMCRA).  At  Utah  Admin. 
R  645-302-314.110,  Utah  proposed  to 
require  that  USDA  Soils  Handbooks  436 
and  18  are  incorporated  by  reference  as  - 
they  respectively  existed  on  October  5, 
1982,  and  November  16, 1982. 

OSM  announced  receipt  of  the  revised 
amendment  in  the  January  24, 1994, 
Federal  Register  (59  FR  3530, 
administrative  record  No.  UT-887)  and 
in  the  same  doctmient,  reopened  and 
extended  the  public  comment  period. 
The  comment  period  closed  February  8, 
1994. 

m.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  the 
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Federal  regulations  at  30  CFR  732.15  3 

and  732.17,  finds,  with  an  additional  B 

requirement,  that  the  proposed  program 
amendment  as  submitted  by  Utah  on 
August  2,  1993.  and  as  revised  on 
January  7,  1994.  is  no  less  effective  than 
the  corresponding  Federal  regulations. 

1.  Nonsubstantive  Revisions  to  Utah's 
Rules 

Utah  proposed  revisions  to  the 
following  previously-approved  rules 
that  are  nonsubstantive  in  nature  and 
consist  of  minor  editorial  and 
punctuation  changes  (corresponding 
Federal  regulations  are  listed  in 
parentheses): 

Utah  Admin.  R  645-103-441  (30  CFR 
764.17),  hearing  requirements  for 
designating  areas  unsuitable  for  coal 
mining  and  reclamation  operations. 

Utah  Admin.  R.  645-301-731.760  (30 
CFR  779.24.  779.25,  and  780.14  for 
surface  mining,  and  783.24.  783.25,  and 
784.23  for  underground  mining),  permit 
application  cross  sections  and  maps 
showing  hydrologic  information,  and 

Utah  Admin.  R  645-302-323.310  (30 
CFR  785.19).  special  areas  of  mining, 
specifically  alluvial  valley  floors. 

Because  the  proposed  revisions  to 
these  previously-approved  Utah  rules 
are  nonsubstantive  in  nature,  the 
Director  finds  that  these  proposed  Utah 
rules  are  no  less  effective  than  the 
Federal  regulations.  The  Director 
approves  these  proposed  rules. 

2.  Substantive  Revisions  to  Utah's  Rules 
That  Are  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

In  a  parenthetical  note,  existing  Utah 
Admin.  R  645-301-524.661  (1) 
incorporates  by  reference  Figure  1  in  the 
Federal  regulations  at  30  CFR  817.67. 
which  shows  the  maximum  allowable 
ground  vibration  for  blasting  operations. 
(2)  cites  Its  administrative  procedures 
statute  at  UCA  63-46a-3(7)(a)  as  the 
authority  for  incorporating  this  figure 
into  its  rules,  and  (3)  indicates  that  the 
figure  can  be  viewed  in  the  Division's 
office. 

Utah  proposed  to  delete  the  reference 
to  its  statutory  authority  for 
incorporating  the  figure  from  the 
Federal  regulations  into  its  rules.  This 
deletion  does  not  render  Utah  Admin. 
R  645-301-524.661  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.67{dj(4)(i).  In  fact,  the  proposed 
State  rule  includes  requirements  that  are 
substantively  identical  to  the 
requirements  of  the  Federal  regulation. 
Therefore,  the  Director  approves  the 
proposed  rule. 
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Federal  regulations  at  30  CFR  732.15 
and  732.17,  finds,  with  an  additional 
requirement,  that  the  proposed  program 
amendment  as  submitted  by  Utah  on 
August  2. 1993,  and  as  revised  on 
January  7, 1994,  is  no  less  effective  than 
the  corresponding  Federal  regulations. 

1.  Nonsubstantive  Revisions  to  Utah's 
Rules 

Utah  proposed  revisions  to  the 
follovdng  previously-approved  rules 
that  are  nonsubstantive  in  nature  and 
consist  of  minor  editorial  and 
punctuation  changes  (corresponding 
Federal  regulations  are  listed  in 
parentheses): 

Utah  Admin.  R.  645-103-441  (30  CFR 
764.17),  hearing  requirements  for 
designating  areas  unsuitable  for  coal 
mining  and  reclamation  operations, 

Utah  Admin.  R.  645-301-731.760  (30 
CFR  779.24,  779.25,  and  780.14  for 
surface  mining,  and  783.24,  783.25,  and 
784.23  for  underground  mining),  permit 
appUcation  cross  sections  and  maps 
showing  hydrologic  information,  and 

Utah  Admin.  R.  645-302-323.310  (30 
CFR  785.19),  special  areas  of  mining, 
specifically  alluvial  valley  floors. 

Because  the  proposed  revisions  to 
these  previously-approved  Utah  rules 
are  nonsubstantive  in  nature,  the 
Director  finds  that  these  proposed  Utah 
rules  are  no  less  effective  than  the 
Federal  regulations.  The  Director 
approves  these  proposed  rules. 

2.  Substantive  Revisions  to  Utah's  Rules 
That  Are  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

In  a  parenthetical  note,  existing  Utah 
Admin.  R  645-301-524.661  (1) 
incorporates  by  reference  Figure  1  in  the 
Federal  regulations  at  30  CFR  817.67. 
which  shows  the  maximum  allowable 
ground  vibration  for  blasting  operations. 
(2)  cites  its  administrative  procedures 
statute  at  UCA  63-46a-3(7){a)  as  the 
authority  for  incorporating  this  figure 
into  its  rules,  and  (3)  indicates  that  the 
figure  can  be  viewed  in  the  Division's 
office. 

Utah  proposed  to  delete  the  reference 
to  its  statutory  authority  for 
incorporating  the  figure  fi-ora  the 
Federal  regulations  into  its  rales.  This 
deletion  does  not  render  Utah  Admin. 
R.  645-301-524.661  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.67(dj(4)(i).  fa  fact,  the  proposed 
State  rule  includes  requirements  that  are 
substantively  identical  to  the 
requirements  of  the  Federal  regulation. 
Therefore,  the  Director  approves  the 
proposed  rule. 


3.  Utah  Admin.  R.  641-112,  Scope  of 
Rulemaking  and  Promulgation  of  Rules 

Utah  proposed  to  delete  Utah  Admin. 
R.  641-112-100.  relating  to  scope  of 
rulemaking.  The  effect  of  this  proposed 
deletion  on  the  Utah  program  is 
nonsubstantive  because  (1)  this  rule 
only  generally  described  Utah's 
authority  to  promulgate  rules  for  its 
statutes  and  (2)  the  concepts  contained 
in  this  rule  are  repeated  with  more 
specificity  at  Utah  Admin.  R.  641-112- 
200,  which  Utah  proposed  to  recodify  as 
Utah  Admin.  R.  641-112. 

Utah  proposed  to  revise  recodified 
Utah  Admin.  R.  641-112,  to  indicate 
that  the  Board  will  promulgate  rules 
under  the  authority  of  UCA  40-6-5.  40- 
8-6(1).  and  40-10-6(1). 

UCA  40-6-5,  a  provision  of  the  Utah 
Oil  and  Gas  Conservation  Act.  provides 
the  statutory  authority  for  jurisdiction  of 
the  Board  over  oil,  gas,  and  mining 
operations.  UCA  40-8-6(1).  a  provision 
of  the  Utfih  Mined  Land  Reclamation 
Act.  provides  that,  in  addition  to  the 
powers,  functions,  and  duties  provided 
to  the  Board  in  UCA  40-6,  the  Board  has 
the  power,  function,  and  duty  "to  enact 
rules  according  to  the  procedures  and 
requirements  of  Title  63.  Chapter  46a. 
that  are  reasonably  necessary  to  carry 
out  the  purposes  of  this  chapter."  UCA 
40-10-6(1).  a  provision  of  the  Utah  Q>al 
Mining  and  Reclamation  Act,  provides  " 
that,  in  addition  to  the  powers, 
functions,  and  duties  of  the  Board  and 
Division  provided  in  UCA  40-8,  the 
Board  and  Division  have  the  power, 
function  and  duty  "to  make  and 
promulgate  in  accordance  with  Title  63. 
Chapter  46a,  the  Utah  Administrative 
Rulemaking  Act,  such  rules  as  are 
specifically  necessary  for  the  regulation 
of  coal  mining  operations  and 
reclamation  operations." 

The  proposed  references  in  Utah 
Admin.  R.  641-112  to  UCA  40-6-5,  40- 
8-6(1),  and  40-10-6(1).  which  give  the 
Board  the  necessary  powers  to  enact 
rules  regulating  oil,  gas  and  mining 
operations,  are  consistent  vdth  the 
Federal  regulation  at  30  CFR  732.15(b). 
which  requires  a  State  regulatory 
authority  to  possess  the  authority,  under 
State  law,  to  implement,  administer, 
and  enforce  all  of  the  applicable 
requirements  of  Subchapter  K  of  the 
Federal  regulations.  Therefore,  the 
Director  approves  the  proposed  rule. 

4.  Utah  Admin.  R.  645-100-500. 
Petition  to  Initiate  Rulemaking 

Utah  proposed  to  revise  Utah  Admin. 
R.  645-100-500  to  provide  that 
"persons  other  than  the  Division  or 
Board"  may  petition  to  initiate 
rulemaking  pursuant  to  the  Rules  of 


Practice  and  Procediu-e  of  the  Board  at 
Utah  Admin.  R.  641  and  the  Utah 
Administrative  Rulemaking  Act  at  UCA 
63-46-8. 

Utah's  definition  of  "person"  at  UCA 
40-10-3(14)  is  substantively  identical  to 
the  definition  of  "person"  at  section 
701(19)  of  SMCRA.  Also,  Utah's 
definition  of  "person"  at  Utah  Admin. 
R."  645-100-200  is  substantively 
identical  to  the  definition  of  "person"  in 
the  Federal  regulations  at  30  CFR  700.5. 
Both  definitions  include  units  and 
instrumentahties  "of  Federal,  State,  or 
local  government."  such  as  the  Board 
and  the  Division. 

The  Federal  regulations  at  30  CFR 
700.12  provide  that  any  person  may 
petition  the  Director  to  initiate  a 
proceeding  for  the  issuance, 
amendment,  or  repeal  of  any  regulation 
under  SMCRA.  Utah's  proposed 
revision  would  appear  to  prohibit  the 
Division  or  Board  fixjm  petitioning  to 
initiate  rulemaking.  There  is  no  similar 
prohibition  provided  in  the  Federal 
regulations  at  30  CFR  700.12.  which 
allow  any  person,  including  groups, 
organizations,  and  other  entities, 
regardless  of  affiliation,  to  petition  to 
initiate  rulemaking. 

However,  at  UCA  40-10-6(1)  (Powers, 
Fimctioas.  and  Duties  of  the  Board  and 
Division),  the  Board  and  Division  have 
the  authority  to  make  and  promulgate 
rules  for  the  re§:ulation  of  coal  mining 
operations  and  reclamation  operations. 
Therefore,  it  is  not  necessary  for  either 
the  Board  or  the  Division  to  have  the 
right  to  petition  to  initiate  rulemaking. 
Under  UCA  40-10-6(1).  the  Board  and 
Division,  as  the  govermnental  entities 
entrusted  with  the  regulation  of  surface 
coal  mining  in  Utah,  are  the  initiators  of 
rulemaking. 

OSM  specifically  interprets  the 
proposed  amendment,  however,  to 
allow  an  individual  member  of  the 
Board  or  employee  of  the  Division,  in 
his  or  her  capacity  as  an  individual,  to 
petition  the  Board  to  initiate 
rulemaking.  Section  102(i)  of  SMCRA 
provides  that  one  of  its  purposes  is  the 
protection  of  the  right  of  the  public  to 
participate  in  the  rulemaking  process. 
Utah  may  not  deny  any  member  of  the 
Board  or  any  employee  of  the  Di\ision 
the  right  to  petition  the  Board  for 
rulemaking,  as  such  a  denial  would 
render  the  State  program  inconsistent 
with  section  102(i)  of  SMCRA. 

On  this  basis,  the  Director  (1 )  finds 
that  Utah  Admin.  R.  645-100-500  is  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  700.12  and  (2) 
approves  the  proposed  rule. 
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5.  Utah  Admin.  R. 
Permit  Application 
Farmland 


&  5-302-314.110, 
( 'ontents  for  Prime 


Utah  proposed  to 
R.  645-302-314.110 
with  respect  to  priin4 
survey  standards.  th<  i 
of  Agriculture  Han 
are  incorporated  by 
respectively  existed 
and  November  16. 1^82. 

The  Federal  regula  ti 
785.17(c){lKi) 
Department  of  Agricijilt 
436  and  18  are 
reference  as  they  exi 
1982,  and  November 
Therefore,  the  IJSDA 
incorporated  by  refi 
Admin.  R.  645-302-814 
handbooks  incorpors  ted 
into  the  Federal 
same.  On  the  basis 
that  Utah  Admin.  R 
no  less  e^ctive  than 
regulation  at  30  CFR 
(2)  approves  the  pro 


levise  Utah  Admin, 
to  provide  that, 
farmland  soil 
U.S.  Department 
dbooks  436  and  18 
r  eference  as  they 
on  October  5, 1982. 


6^5 


-203-200. 
'oration 


6.  Utah  Admin.  R. 
Confidentiality  of  Cdbl  ExpU 
Information 

Utah  proposed  to  r  ;vise  Utah  Admin. 
R.  645-203-200  to  piovide  that  the 
information  submitte  d  as  part  of  a  coal 
exploration  permit  is  < 
the  person  submittin  ;  it  requests  in 
writing  at  the  time  of  submission  that  it 
not  be  disclosed  and  [2)  the  information 
is  confidential  imder  the  standards  of 
the  "Federal  Act." 

At  Utah  Admin.  R.  645-100-200, 
Utah  defines  the  "Fe<leral  Acl"  to  mean 


on  at  30  CFR 
that  U.S. 
ure  Heindbooks 
by 
ted  on  October  5, 
16, 1982. 
handbooks 
into  Utah 
.110,  and 
by  reference 
are  the 
Director  (1)  finds 
$45-302-314.110  is 
the  Federal 
785.17(c)  (l)(i)  and 
{ osed  rule. 


incor  )orated  1 


ei  ence  i 


regu  ation, 
tJie  : 


SMCRA.  The  Federal 


CFR  772  15(b),  whicli  implements 
SMCRA  and  correspc  nds  to  Utah's 
proposed  rule.  provi<  es  that 
information  shall  be  :ept  confidential  if 
(1)  the  person  submitting  it  requests  in 
writing  at  the  time  of  submission  that  it 
not  be  disclosed  and  2)  the  information 
concerns  trade  secret  i  or  is  privileged 
commercial  or  financ  ial  information 
relating  to  the  competitive  rights  of  the 
persons  intending  to  ;onduct  coal 
exploration. 

The  reference  to  th  j  "Federal  Act"  in 
proposed  Utah  Admi  \.  R.  645-203-200 
lacks  specificity  and  :ouId  be 
interpreted  in  a  mam  or  that  is 
inconsistent  uith  the  second  part  of  30 
CFR  772.15(b),  whicl  requires  that 
information  can  be  k(  pt  confidential 
only  if  it  concerns  tra  de  secrets  or  is 
privileged  commerd.;  il  or  financial 
information  relating  i  o  the  competitive 
rights  of  the  persons  ntending  to 
conduct  coal  explora  ion. 

The  Director,  for  th  e  reasons  stated 
above,  approves  prop  osed  Utah  Admin. 


regulation  at  30 


R.  645-203-200,  but  requires  Utah  to 
submit  an  additional  amendment 
providing  that  coal  exploration  permit 
application  information  may  not  be  kept 
confidential  unless  it  concerns  trade 
secrets  or  is  privileged  commercial  or 
financial  information  relating  to  the 
competitive  rights  of  the  persons 
intending  to  conduct  coal  exploration. 

IV.  Summary  and  Disposition  of 
Comments 

1 .  Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment  No  pubUc  comments  were 
received,  and  because  no  one  requested 
an  opportimity  to  testify  at  a  pubUc 
hearing,  no  hearing  was  held. 

2.  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on 
Utah's  proposed  amendment  from  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency 
(EPA),  the  Secretary  of  the  U.S. 
Etepartment  of  Agriculture,  and  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  In  the  Utah  program. 

Mine  Safety  and  Health 
Administration  (MSHA). — By  letter 
dated  October  7, 1993,  MSHA  raised  a 
concern  that  in  one  area  Utah's 
proposed  rules  may  conflict  with 
MSHA's  30  CFR  part  77  regulations 
(administrative  record  No.  UT-873). 
MSHA  stated  that  the  proposed  ndes 
refer  to  tables  and  charts  regarding 
allowable  airblast,  ground  vibration,  and 
particle  velocity  due  to  surface  blasting 
but  that  MSHA's  regulations  do  not 
specify  and/ or  limit  these  values  for 
surface  blasting.  MSHA  also  stated  that, 
in  addition,  its  regulation  at  30  CFR 
77.1303{j)  provides  for  the  protection  of 
undergroimd  miners  when  surface 
blasting  occm^. 

With  respect  to  MSHA's  statement 
that  its  regulations  at  30  CFR  part  77  do 
iiot  limit  surface  mines  for  airblast, 
ground  vibration,  and  particle  velocity, 
the  EHrector.  as  discussed  in  finding  No. 
2'.  finds  that  Utah's  surface  mining 
blasting  limitations  at  Utah  Admin.  R. 
645-301-524.661  are  substantively 
identical  to,  and  no  less  effective  than, 
OSM's  regulations  at  30  CFR  816.67(d). 

With  respect  to  MSHA's  statement 
that  its  regulation  at  30  CFR  77.1303{j) 
provides  for  the  protection  of 
underground  miners  when  surface 
blasting  occius,  the  Director  notes  that 
existing  rules  in  the  Utah  program,  and 
the  corresponding  Federal  regulations, 
provide  for  such  protection. 

With  respect  to  MSHA's  implication 
that  Utah's  siuiace  mine  blasting  rules 


should  also  provide  protection  for 
underground  miners,  Utah  Admin.  R. 
645-301-524  and  524.641,  and  the 
Federal  regulations  ^t  30  CFR 
816.61(d)(l)(ii)  and  816.67(d)(1),  require 
that  (1)  blasting  operations  conducted 
within  500  feet  of  active  underground 
mines  must  have  MSHA  approval  and 
(2)  underground  mines  must  be 
protected  from  damage  by  establishment 
of  a  maximum  allowable  limit  for 
ground  vibration  before  initiation  of 
blasting. 

For  the  reasons  discussed  above,  the 
EHrector  is  not  requiring  Utah  to  modify 
its  rules  in  response  to  MSHA's 
comments. 

By  letter  dated  February  28, 1994 
(administrative  record  No.  UT-896). 
MSHA  responded  to  the  revisions 
proposed  by  Utah  in  its  Jemuary  7,  1994, 
submittal  (administrative  record  No. 
UT-881),  by  stating  that  "it  appears 
there  is  no  confUct  with  the 
requirements  of  30  CFR." 

Other  Agencies. — By  letters  dated 
August  25, 1993,  and  January  27,  1994. 
the  U.S.  Army  Corps  of  Engineers  stated 
that  it  found  the  changes  to  Utah's 
regulatory  program  to  be  satisfactory 
(administrative  record  Nos.  UT-863  and 
UT-890). 

By  letter  dated  August  26, 1993,  the 
Bureau  of  Mines  stated  that  it  had  no 
comment  because  the  amendment, 
would  not  affect  minerals  other  than 
coal  (administrative  record  No.  UT- 
864). 

By  letters  dated  August  27,  1993.  and 
February  1, 1994  (administrative  record 
Nos.  UT-867  and  UT-892).  EPA  stated 
that  it  had  no  comments  on  the 
proposed  amendment. 

By  letter  dated  February  14, 1994,  the  - 
U.S.  Fish  and  Wildlife  Service  stated  it 
found  nothing  of  significant  concern  to 
the  Fish  and  Wildlife  Service 
(administrative  record  No.  UT-895). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
the  E)irector  is  required  to  solicit  the 
written  concurrence  of  the 
Administrator  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C  1251  etseq.)  or  the  Clean 
Air  Act-(42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  Utah 
proposed  to  make  in  its  rules  pertain  to 
air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
conourence  with  the  proposed 
amendment  (administrative  record  No. 
UT-857). 
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4.  State  Historic  Preservation  Officer  s 

(SHPO)  and  the  Advisory  Council  on  | 

Historic  Preservation  (ACHP)  ( 

Pursuant  to  30  CFR  732.17(h)(4),  the 
Director  provided  the  proposed 
amendment  to  the  SHPO  and  the  ACHP 
for  comment  N«ther  the  SHPO  nor  the 
ACHP  provided  any  comm^its  to  0^4. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  an  additional 
requirement,  the  proposed  amendment 
that  Utah  submitted  on  August  2,  1993, 
as  subsequently  revised  on  January  7. 
1994. 

As  discussed  in  finding  Nos.  1.  2.  3. 
4,  and  5,  the  Director  approves  Utah 
Admin.  R  64S-103-441. 645-301- 
731.760.  645-^302-323.310;  645-301- 
524.661;  641-112;  645-100-500;  and 
645-302-314.110. 

As  discussed  in  finding  No.  6,  tlie 
Director  approves  Utah  Admin.  R.  645- 
203-200  but  requires  Utah  to  revise  it  to 
provide  that  coal  exploration  permit 
application  information  may  not  be  kept 
confidential  unless  it  concerns  trade 
secrets  or  is  privileged  commercial  or 
financial  information  relating  to  the 
competitive  rights  of  the  persons 
intending  to  conduct  coal  exploration. 

The  Director  approves  the  rules  as 
proposed  by  Utah  with  the  provision 
that  they  be  fully  promulgated  in 
identical  form  to  the  rules  submitted  to 
and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
part  944,  codifying  decisions  concerning 
the  Utah  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VL  Procedural  Oetenninalioiis 

1.  Executive  Order  12866        . 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and  - 
Budget  (OMB)  under  Executive  Order 
12886  (Regulatory  Plaiming  and 
Review). 

2.  Executive  Order  12778 

The  Etepartment  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
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4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.1 7(hK4).  the 
Director  provided  the  proposed 
amendment  to  the  SHPO  and  the  ACHP 
for  comment  Neither  the  SHPO  nor  the 
ACHP  provided  any  comments  to  OSM. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  an  additional 
reqiiirement.  the  proposed  amendmei^ 
that  Utah  submitted  on  August  2,  1993, 
as  sdbsequraidy  revised  on  fanuary  7. 
1994. 

As  discussed  in  finding  Nos.  1.  2,  3. 
4,  and  5,  the  Director  approves  Utah 
Admin.  R.  64S-103-441. 645-301- 
731.760.  645-302-323.310;  645-301- 
524.661;  641-112;  645-100-500;  and 
645-302-314.110. 

As  discussed  in  finding  No.  6.  the 
Director  approves  Utah  Admin.  R.  645- 
203-200  but  requires  Utah  to  revise  it  to 
provide  that  coal  exploration  permit 
appUcatioo  information  may  not  be  kept 
confidential  unless  it  concerns  trade 
secrets  or  is  privileged  commercial  or 
financial  information  relating  to  the 
competitive  rights  of  the  persons 
intending  to  conduct  coal  exploration. 
'  The  Director  approves  the  rules  as 
proposed  by  Utah  with  the  provision 
that  they  be  hilly  promidgated  in 
identical  form  to  the  rules  submitted  to 
and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
part  944,  codifying  decisions  concerning 
the  Utah  program,  are  being  amended  to 
implement  this  decision.  This  final  ruie 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VL  Procedaral  Oetenninalloiu 

1.  Executive  Order  12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and  - 
Budget  (OMB}  under  Executive  Order 
1 2886  (Regulatory  Planning  and 

Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 


since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h){10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1291(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the"  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Reguldory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  reUed  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Vn.  List  of  Sab)ects  in  30  CFK  944 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Date±  July  1, 1994. 
Ruasell  F.  Price. 

Acting  Assistant  Director.  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  Vn. 
subchapter  T  of  the  Code  of  Federal 


Regulations  is  amended  as  set  forth 
below; 

PART944-UTAH 

1.  The  authority  citation  for  Part  944 
continues  to  read  as  follows: 

Autbotity:  30  U.S.C  1201  e<  seq 

2.  Section  944.15  is  amended  by 
adding  paragraph  (z)  to  read  as  follows: 

S  944.1 5    Approval  of  amendments  to  State 
regulatory  program. 

*  »        *        tt        « 

(z)  Revisions  to  the  following  Utah 
Administrative  Rules,  as  submitted  to 
OSM  on  Augurt  2,  1993.  and  re>'!;ed  on 
January  7, 1994.  are  approved  effective 
July  11. 1994. 

641-112    Promulgation  of  Rules 
645-100-500    Petitions  to  Initiate 

Rulemaking 
645-103-441     Hearing  Requirements 

for  Designating  Areas  Unsuitable  for 

Coal  Mining  and  Reclamation 

Operations 
645-203-200    Confidentiality  of  Coal 

Exploration  Information 
645-301-524.661     Permit  AppUcation 

Blasting  Level  Chart 
45-301-731.760    Permit  AppUcation 

Cross  Sections  and  Maps  Showing 

Hydrologic  Information 
645-302-314.110    Permit  AppUcation 

Contents  for  Prime  Farmland 
645-302-323.310     Special  Areas  of 

Mining,  Specifically  Alluvial  Valley 

Floors 

3.  Section  944.16  is  amended  by 
adding  paragraph  (a)  to  read  as  follows: 

S  944.19    RaqulTMJ  program  amendments. 

*  *        •        •        • 

(a)  By  September  9,  1994,  Utah  shall 
submit  a  proposed  amendment  for  Utah 
Admin.  R.  645-203-200  to  specify  that 
coal  exploration  permit  application 
information  may  not  be  kept 
confidential  unless  it  concerns  trade 
secrets  or  is  privileged  commercial  or 
financial  information  relating  to  the 
competitive  rights  of  the  persons 
intending  to  conduct  coal  exploration. 

*  •        *        •        * 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  550 

Libyan  Sanctions  Regulatiofis; 
Specially  Designated  Nationals  List 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 
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ACTION:  Final  Rul^ 
list  of  specially 


;  amendments  to  the 
designated  nationals. 


SUMMARY:  The  Oftce  of  Foreign  Assets 
Control  is  amending  the  Libyan 
Sanctions  Regulallions  to  add  Arab 
Turkish  Bank  and|  four  other  entities  to 
appendix  A,  Orgahizations  Determined 
to  be  Within  the  "fenn  "Government  of 
Libya"  (Specially  Designated  Nationals 
of  Libya),  and  to  add  nine  individuals 
to  appendix  B,  Individuals  Determined 
to  be  Specially  Designated  Nationals  of 
the  Government  o  f  Libya. 
EFFECTIVE  DATE:  Ji  ly  7,  1994. 
ADDRESS:  Copies  ( if  the  list  of  persons 
whose  property  is  blocked  pursuant  to 
the  Libyan  Sanctions  Regulations  are 
available  upon  reduest  at  die  following 
location:  Office  oflForeign  Assets 
Control,  U.S.  Department  of  the 
Treasury.  Annex,  11500  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20220. 
The  full  Ust  of  persons  blocked  pursuant 
to  economic  sancaons  programs 
administered  by  tie  Office  of  Foreign 
Assets  Control  is  i  vailable  electronically 
on  The  Federal  Bi  Iletln  Board  (see 
Supplementary  InFonnation). 
FOR  FURTHER  INFOI IMATION  CONTACT:  ). 
Robert  McBrien,  C  hief,  International 
Programs  Division  .  Office  of  Foreign 
Assets  Control,  tel.:  202/622-2420. 
SUPPLEMENTARY  INFORMATION: 
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Background 

The  Office  of 
( "FAC")  is  am 
Sanctions  Regulat 
(the  "Regulations' 
to  appendices  A 
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determined  by  thej  EHrector 
within  the  definition 
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of  Libya" 
Nationals  of 
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controlled  by  or  act 
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Director  of  FAC  to  be 
to  act  directly  or 
of  the  Government 
to  fall  within  the  term 
'  in  §  550.304(a). 


L  bya. 


L  bya" 


Appendix  A  to  part  550  is  amended 
to  provide  public  notice  of  the 
designation  of  Arab  Turkish  Bank,  Libya 
Insurance  Company,  Maghreban 
International  Trade  Company.  Saving 
and  Real  Estate  Investment  Bank,  and 
Societe  Maghrebine  d'Investissement  et 
de  Participation  as  Specially  Designated 
Nationals  of  Libya. 

Appendix  B  to  part  550  is  amended  to 
provide  public  notice  of  nine 
individuals  determined  to  be  Specially 
Designated  Nationals  of  the  Government 
of  Libya:  Yousef  Abd-El-Razegh 
Abdelmulla.  Ayad  S.  Dahaim,  El  Hadi 
M.  El-Fighi.  Kamel  El-Khallas. 
Mohammed  Mustafa  Ghadban. 
Mohammed  Lahmar,  Ragiab  Saad  Madi. 
Bashir  M.  Sharif,  and  Kassem  M. 
Sherlala.  Six  of  these  individuals  are 
present  or  former  directors  or  managers 
of  Arab  Turkish  Bank. 

All  prohibitions  in  the  Regulations 
pertaining  to  the  Government  of  Libya 
apply  to  die  entities  and  individuals 
identified  in  appendices  A  and  B.  All 
unlicensed  transactions  with  such 
entities  or  persons,  or  transactions  in 
property  in  which  they  have  an  interest, 
are  prohibited  unless  otherwise 
exempted  or  generally  licensed  in  the 
Regulations. 

Determinations  that  persons  fall 
within  the  definition  of  the  term 
"Government  of  Libya"  and  are  thus 
Specially  Designated  Nationals  are 
effective  upon  the  date  of  determination 
by  the  Director  of  FAC,  acting  under 
authority  delegated  by  the  Secretary  of 
the  Treasury.  Public  notice  of  such  a 
determination  is  effective  upon  the  date 
of  Federal  Register  publication  or  upon 
earlier  actual  notice. 

The  list  of  Specially  Designated 
Nationals  in  appendices  A  and  B  is  a 
partial  one,  since  FAC  may  not  be  aware 
of  all  agencies  and  officers  of  the 
Government  of  Libya,  or  of  all  persons 
that  might  be  owned  or  controlled  by.  or 
acting  on  behalf  of  the  Government  of 
Libya  within  the  meaning  of 
§  550.304(a).  Therefore,  one  may  not 
rely  on  the  fact  that  a  person  is  not 
listed  in  appendix  A  or  B  as  a  Specially 
Designated  National  as  evidence  that  it 
is  not  owned  or  controlled  by.  or  acting 
or  purporting  to  act  directly  or 
indirectly  on  behalf  of.  the  Government 
of  Libya.  The  Treasury  Department 
regards  it  as  incumbent  upon  all  persons 
governed  by  the  Regulations  to  taJte 
reasonable  steps  to  ascertain  for 
themselves  whether  persons  vfixh  whom 
they  deal  are  owned  or  controlled  by.  or 
acting  or  purporting  to  act  on  behalf  of. 
the  Government  of  Libya,  or  on  behalf 
of  other  countries  subject  to  blocking  or 
transactional  restrictions  administered 
by  FAC 


Section  206  of  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1705,  provides  for  cival  penalties 
not  to  exceed  $10,000  for  each  violation 
of  the  Regulations.  Criminal  violations 
of  the  Regulations  are  pimishable  by 
fines  of  up  to  $250,000  or  imprisonment 
for  up  to  10  years  per  count,  or  both,  for 
individuals  and  criminal  fines  of  up  to 
$500,000  per  count  for  organizations. 
See  50  U.S.C.  1705;  18  U.S.C.  3571. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapphcable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  does 
not  apply. 

List  of  Subjects  in  31  CFR  Pari  550 

Administrative  practice  and 
procedure.  Banks,  Banking.  Blocking  of 
assets.  Exports,  Foreign  investment, 
Foreign  trade.  Government  of  Libya, 
Imports,  Libya,  Loans,  Penalties. 
Reporting  and  recordkeeping 
requirements.  Securities,  Services, 
Specially  designated  nationals.  Travel 
restrictions. 

PART  550— UBYAN  SANCTIONS 
REGULATIONS 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  550  is  amended  . 
as  set  forth  below: 

1.  The  authority  citation  for  part  550 
continues  to  read  as  follows: 

Authority:  50  U.S.C  1701-1706;  50  U  S.C. 
1601-1651;  22  U.S.C  287c;  49  U.S.C  App. 
1514;  22  U.S.C  2349aa-8  and  2349aa-9;  3 
U.S.C  301;  E.O.  12543,  3  CFR,  1986  Comp., 
p.  181;  E.O.  12544,  3  CFR,  1986  Comp.,  p. 
183;  E.O.  12801.  3  CFR.  1992  Comp.,  p.  294. 

2.  Appendix  A  to  part  550  is  amended 
by  adding  the  following  entries  in 
alphabetical  order,  to  read  as  follows: 

APPENDIX  A  TO  PART  55(>- 
ORGANiZATIONS  DETERMINED  TO  BE 
WITHIN  THE  TERM  "GOVERNMENT  OF 
LIBYA"  (SPECIALLY  DESIGNATED 
NATIONALS  OF  LIBYA)  } 


ARAB  TURKISH  B-\NK,  . 

(a.k.a.  ARAP  TURK  BANKASI  A.S.). 
(a.k.a.  ATB), 
Vali  Konagi  Cad.  No.  10,  802Q0  Nistantas, 

Istanbul,  Turkey, 
P.O.  Box  380,  80223  Sisli,  Istanbul,  Turkey, 
Ziyapasa  Bulvari  No.  14/A,  01130  Adana, 

Turkey, 
P.O.  Box  11,  01321,  Adana,  Turkey,     . 
Havuzlu  Sok.  No.  3,  06540  Asagi  A>Tanci, 

Ankara,  Turkey, 
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P.O.  Box  36. 06S52  Cankaya,  Ankara, 

Turkey. 
Gaziosmanpasa  Bulvari  No.  10/1,  35210 

Alsancak.  Izmir,  Turkey, 
P.O.  Box  52,  35212  Pasaport.  Izmir. 

Turkey. 


LIBYA  INSURANCE  COMPANY. 
P.O.  Box  2438,  Usama  Bldg.,  1st  September 
St,  Tripoli,  Liby«  (7  main  branches  and 
58  sub-branches  in  Libya), 
Cyprus  Office,  Nicosia,  Cyprus. 

MAGWffiBAN  INTERNATIONAL  TRADE 

COMPANY. 

(a.k.a.  MTTCO), 

25.  Avenue  Kheireddine  Pacha,  1002 
Tunis,  Tunisia. 
*         •         •         •         • 

SAVING  AND  REAL  ESTATE  INVESTMENT 
BANK, 

P.O.  Box  2297,  Shoman  Street.  Fashioum. 
Tripoli.  Libya  (24  branches  in  Libya). 


SOCIETE  MAGHREBINE 
D'INVESTISSEMENT  ET  DE  - 
PARTICIPATION, 
(a.k.a.  SMIP), 

47,  Avenue  Kheireddine  Pacha,  1002 
Tunis,  Tunisia. 

3.  Appendix  B  to  part  550  is  amended 
by  adding  the  following  entries  in 
alphabetical  order,  to  read  as  follows: 

APPENDIX  B  TO  PART  550— 
INDIVIDUALS  DETERMINEO  TO  BE 
8PECUiJ.Y  DESIGNATED  NATIONALS 
OF  THE  GOVERNMENT  OF  UBYA 


ABDELMULLA,  Yousef  Abd-Bi-Ra»gh. 
(a.k.a.  ABDULMOLA.  Youaaf  Abd-EI- 

Razegh), 
P.O.  Box  4538,  Maidan  Maslf  El  Baladi. 
Tripoli,  Libya. 

DAHAIM,  Ayad  S., 
Vali  Konagi  Cad.  No.  10.  80200  NistanUs. 
Istanbul,  Turkey. 

EL-nCHI,  El  Hadi  M.. 
P.O.  Box  1114,  Diplomatic  Area,  Manama, 

Bahrain, 
Jamai  Abduinasser  Street,  P.O.  Box  262,  , 

Nouakchott.  Mauritania. 


El^KHALLAS,  Kamel. 
Vali  Konagi  Cad.  No.  10. 80200  Nistantas. 
IstanbuC  Turkey. 

GHADBAN.  Mohammed  Mustafa. 
P.O.  Box  4647.  Shuhada  Square,  Tripoli. 

Libya. 
P.O.  Box  452,  Fadiel  Abu  Omar  Square,  El- 

Berkha,  Benghazi,  Libya, 
Voli  Konagi  Cad.  Na  10,  80200  Nistantas, 
Istanbul,  Turkey. 
•         •         •         •         • ' 

LAHMAR,  Mohammed, 
Dat  El  imad  Administrative  Complex 
Tower  No.  2.  P.O.  Box  2542.  Tripoli. 
Ubya. 
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P.O.  Box  36. 06552  Cankaya.  Ankan. 

Turkey. 
Gaziosmanpasa  Bulvari  No.  10/1.  35210 

Alsancak.  Izmir,  Turkey, 
P.O.  Box  52,  35212  Pasaport,  Izmir, 
■     Turkey. 
***** 

LIBYA  mSURANCE  COMPANY. 
P.O.  Box  2438,  Usama  Bldg.,  1st  September 
St,  Tripoli,  Libya  {7  main  branches  and 
58  sub-branches  in  Libya), 
Cyprus  Office,  Nicosia,  Cyprus. 

•  *         *         •         *    . 

MAGHREBAN  INTERNATIONAL  TRADE 

COMPANY, 
(a-k-a.  MITCO), 

25.  Avenue  Kheiieddine  Pacha,  1002 
Tunis,  Tunisia. 

*  *         •         •         • 

SAVING  AND  REAL  ESTATE  INVESTMENT 
BANK, 

P.O.  Box  2297.  Shoman  Street.  Fashioum, 
Tripoli.  Libya  (24  branches  in  Libya). 

***** 

SOCDTTE  MAGHKEBINE 
D'lNVESTlSSEMENT  ET  DE  - 
PARTICIPATION, 
(a.k.a.  SMIP), 

47.  Avenue  Kheireddine  Pacha, 1002 
Tunis.  Tunisia. 

3.  Appendix  B  to  part  550  is  amended 
by  adding  the  following  entries  in 
alphabetical  order,  to  read  as  follows: 

APPENDIX  B  TO  PART  S50— 
INDIVIDUALS  OETERMINEO  TO  BE 
SPECiAU-Y  DESIGNATED  NATIONALS 
OF  THE  GOVERNMENT  OF  UBYA 


ABDELMULLA.  Youaef  Abd-Bl-Ra»gh. 
(a.k.a.  ABDULMOLA.  YouMf  Abd-El- 

Razsgh). 
P.O.  Box  4538.  Maidan  Masif  El  Baladi. 
Tripoli.  Libya. 
***** 

DAHAIM.  Ayad  S., 
Vaii  Konagi  Cad.  No.  10.  80200  Nistantas. 
Istanbul,  Turkey. 

*  •         •         ■*         * 

EL-nCHI.  El  Hadi  M., 
P.O.  Box  1114.  Diplomatic  Area.  Manama, 

Bahrain. 
Jamal  Abduinasser  Street,  P.O.  Box  262,  . 
Nouakchott.  Mauritania. 
***** 

EI^KHALLAS,  Kamel, 
Vali  Konagi  Cad.  No.  10. 80200  Nistantas. 
Istanbul.  Turkey. 

GHATOAN.  Mohammed  Mustafa. 
P.O.  Box  4647.  Shuhada  Square,  Tripoli. 

Libya. 
P.O.  Box  452.  Fadiel  Abu  Omar  Square,  El- 

Berkha.  Benghazi.  Libya, 
Vali  Konagi  Cad.  Na  10.  80200  Nistantas. 

Istanbul.  Tmkey. 

*  *         •         *         • ' 

LAHMAR.  Mohammed, 
Dat  El  bnad  Administrative  Complex 
Tower  No.  2,  P.O.  Box  2542.  Tripoli. 
Ubya. 


MADL  Ragiab  Saad. 
P.O.  Box  2297.  Shoman  Street.  Fashioum. 
Tripoli.  Libya. 

***** 

SHARIF.  Bashir  M.. 
Dat  El  Imad  Administrative  Complex 
Tower  Na  2.  P.O.  Box  2542,  Tripoli. 
Libya, 
Vali  Konagi  Cad.  Na  10.  80200  Nistantas, 
Istanbul.  Turkey. 
*         *         •   .      •         * 

SHERLALA.  Kassem  M.. 
P.O.  Box  2438.  Usama  Bldg.,  Isl  September 
St.,  Tripoli.  Libya. 

Dated:  June  22. 1994. 
Steven  L  Pinter, 

Acting  Director.  Office  of  Foreign  Assets 
Control. 

Approved:  June  22, 1994. 

R.  Richard  Newc«nnb, 

Acting  Deputy  Assistant  Secretary  (Law 
Enforcement). 

(FR  Doc.  94-16''08  Filed  7-7-94;  11:46  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  369 

[DoD  Directive  5134.6] 

Principal  Deputy  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology;  Organizational  Charter 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

summary:  This  part  identifies  the 
establishment  of  the  position  of 
Principal  Deputy  Under  Secretary  of 
DefMise  for  Acquisition  and  Technology 
PDUSCKAAT)  in  accordance  with  10 
U.S.C  113.  The  PDUSD  (A&T)  is 
empowered  to  act  for  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology  as  directed  by  the  Under 
Secretary  of  Defense  or  when  the  Under 
Secretary  is  absent  or  disabled. 

EFFECTIVE  DATE:  June  6,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.  Kennedy.  Office  of 
Organizational  and  Management 
Planning,  telephone  703-697-1142. 

6UPPLEMENTARY  INFORMATION: 

List  of  Sidijects  in  32  CFR  Part  369 

Organization  and  functions 
(Government  agencies). 

Accordingly,  Title  32,  CJiapter  1. 
Subciiapter  R  ix  amended  to  add  Part 
369  to  read  as  follows: 


PART  369— PRINCIPAL  DEPUTY 
UNDER  SECRETARY  OF  DEFENSE 
FOR  ACQUISITION  AND 
TECHNOLOGY  (PDUSD(AAT)) 

Sec. 

369.1  Purpose. 

369.2  Applicability. 

369.3  Responsibilities,  functions, 
relationships,  and  authorities. 

Authoritjr:  10  U.S.C.  113  and  133a. 

§369.1    Purpose. 

Pursuant  to  10  U.S.C.  133a  and  the 
authority  vested  in  the  Secretary  of 
Defense  by  10  U.S.C.  113.  this  part 
establishes  the  position  of  PDUSD(A&T) 
with  the  responsibilities,  functions, 
relationships,  and  authorities,  as 
prescribed  in  this  part 

§369.2    AppNcaMllty. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Unified  Combatant 
Commands,  the  Office  of  the  Inspector 
General  of  the  Department  of  Defense, 
the  Defense  Agencies,  and  the  DoD 
Field  Activities. 

§  369,3    Responsibiltttes,  functions, 
relationships,  and  auttiortties. 

The  Principal  Deputy  Under  Secretary 
of  Defense  for  Acquisition  and 
Technology,  as  the  primary  assistant  of 
the  Under  Secretary  of  Defense  for 
Acquisition  and  Technology 
(USD(A&T}),  ad\ises  and  assists  the 
USD(A&T)  across  the  full  range  of 
responsibihties  in  providing  staff  advice 
and  assistance  to  the  Secretary  and 
Deputy  Secretary  of  Defense, 
particularly  with  regard  to  ensuring  the 
integrity  of  Major  Systems  Acquisition 
oversight  and  processes,  acquisition  and 
procurement  poUcy  execution  and 
oversight  functions,  and  by  law  is 
empowered  to  act  on  behalf  of  the 
USD(A&TJ.  As  such  the  PDUSD(A&TJ 
shall: 

(a)  Assist  the  USD(AatT)  In  carrying 
out  the  responsibilities,  functions, 
relationships,  and  authorities  contained 
in  law  and  32  CFR  part  384. 

(b)  Exercise  full  power  and  authority 
to  act  for  the  USDCA&T)  and  to  exercise 
the  powers  of  the  USD(A&T)  upon  any 
and  all  matters  concerning  which  the 
USD(A&T)  is  authorized  to  act  pursuant 
to  law  and  32  CFR  part  384,  as  directed 
by  the  Under  Secretary,  or  when  the 
Under  Secretary  is  absent  or  disabled. 

(c)  Exercise  authority,  direction,  and 
control  over  organizations  designated  by 
the  USD(A&T)  for  supervision^by  the 
PDUSD(A&T). 
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Dated:  July  6,  ig^ 
L.M.  Bynum, 

Alternate  OSD  Fedei^l 
Officer.  Department  <  ■)fDefe. 

[FR  Doc.  94-16686  pfeled 
BUJNQCOOE  SOOO-04 
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Register  Liaison 
•nse. 
7-8-94;  8:45  am) 


32  CFR  Part  384 

[DoO  Directive  51341] 

Under  Secretary  qf  Defense  for 
Acquisition  and  Technology; 
Organizational  Charter 

agency:  Office  of  ( he  Secretary,  DoD. 
action:  Final  rule. 


SUMMARY:  This  pai  t  is  issued  to  reflect 
changes  in  title,  fu  ictions. 
responsibilities,  ar  d  relationiships.  in 
organizational  cha  iges  within  the 
Departtrent  of  Etef  tnse. 
EFFECTIVE  DATE:  Ju  le  8,  1994. 
FOR  FURTHER  INFOR^TION  CONTACT: 
Mr.  R.  Kennedy,  Office  of 


Organizational  an( 


Planning,  telephore  703-697-1142. 
SUPPLEMENTARY  INfK)RMAT10N 
List  of  Siibjects  in 

Organization  am 
(Government  agen(  ies 

Accordingly,  Tit  e 
Subchapter  R  is  an  ended 
384  to  read  as  folk  ws 


i2  CFR  Fart  384 

functions 

IS). 

32.  Chapter  I. 
to  add  Part 


PART  384-^NDE  ^ 
DEFENSE  FOR  AQQUISITION 
TECHNOLOGY 


Sec 

384.1  Purpose. 

384.2  Definition. 

384.3  Applicability 

384.4  Responsibilit  es 

384.5  Functions 

384.6  Relationships 

334.7  Aothorities. 
Appendix  A  to  Part 

Authority. 
Authority:  10  U.S 


US 


§3S4.1    Purpose. 
Pursuant  to  10 
authority  vested  in 
Defense  by  10  U.S 
updates  the  respon^ibiliti 
relationships,  and 
USD(A&T). 


§384.2    Definition. 

Department  ofD  tft 
System.  A  single 
whereby  all  equipi^ent 
services  are  plana 
developed,  acquireki 
disposed  of  within  the 
Defense.  The  systei  n 
establishing  and  ei  forcing 


Management 


SECRETARY  OF 
AND 


3  M — Delegations  of 
113  and  133. 


.C.  133  and  the 
the  Secretary  of 
113,  this  part 
es.  functions, 
i  luthorities  of  the 


ense  Acquisition 
iforra  system 
facilities,  and 
designed. 
,  maintained,  and 
Department  of 
encompasses 

policies  and 


practices  that  govern  acquisitions,  to 
include  docimienting  mission  needs  and 
establishing  performance  goals  and 
baselines;  determining  and  prioritizing 
resource  requirements  for  acquisition 
programs;  planning  and  executing 
acquisition  programs;  directing  and 
controlling  the  acquisition  review 
process;  developing  and  assessing 
logistics  implications;  contracting; 
monitoring  the  execution  status  of 
approved  programs;  and  reporting  to 
Congress. 

§384.3    Applicability. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Unified  Combatant 
Commands,  the  Office  of  the  hispector 
General  of  the  Department  of  Defense, 
the  Defense  Agencies,  and  the  DoD 
Field  Activities  (hereafter  referred  to 
collectively  as  "the  DoD  Conjponents"). 

§  384.4    Responsibilities. 

The  Under  Secretary  of  Defense  for 
Acquisition  and  Technology,  as  the 
senior  acquisition  executive  of  the 
Department  of  Etefense,  is  the  principal 
staff  assistant  and  advisor  to  the 
Secretary  and  Deputy  Secretary  of 
Defense  for  all  matters  relating  to  the 
DoD  Acquisition  System,  research  and 
development,  advanced  technology,  test 
and  evaluation,  production,  logistics, 
military  construction,  procurement, 
economic  security,  environmental 
security,  and  atomic  energy. 

(a)  The  Under  Secretary  of  Defense  for 
Acquisition  and  Technology  shall: 

(1)  Serve  as  the  Defense  Acquisition 
Executive  with  responsibility  for 
supervising  the  performance  of  the  DoD 
Acquisition  System  and  enforcing  the 
poUcies  and  practices  in  DoD  Directive 
5000.1 1  and  OMB  Circular  A-109.2 

(2)  Chair  the  Defense  Acquisition 
Board  (DAB)  pursuant  to  DoD  Directive 
5000.49.3 

(3)  Serve  as  the  DoD  Prociuement 
.Executive,  with  responsibilities  as 

prescribed  in  E.O.  12352,  47  FR  12125. 
3  CFR.  1982  Comp..  p.  137,  and  41 
U.S.C.  401-424. 

(4)  Serve  as  the  United  States 
representative  at  the  North  Atlantic 
Treaty  Organization  (NATO)  Conference 
of  National  Armaments'  Directors  and 
other  multinational  forums  of 
armaments'  directors. 

(5)  Establish  and  publish  policies  and 
procedures  governing  the  operations  of 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road.  Springfield,  VA  22161. 

'  Copies  may  be  obtained  by  written  request  to 
EOP  Publications.  725  17tli  Street.  N.W..  New 
Executive  Office  Building,  Washington,  DC  20503. 

^  See  footnote  1  to  §  3S4.4(a)(l). 


the  DoD  Acquisition  System  and  the 
administrative  oversight  of  defense 
contractors. 

(6)  Prescribe  the  developmental 
testing  and  evaluation  program  (which 
excludes  those  statutory  test  and 
evaluation  responsibilities  assigned  to 
the  Director,  Operational  Test  and 
Evaluation),  including  establishing  and 
ensuring  implementation  of  policies  and 
program  plans,  including  fimding,  for 
ranges  and  test  facilities  and  also  be 
responsible  for  the  acquisition-related 
fimctions  of  weapons  programs, 
including  control  of  the  elements  of  the 
OSD  performing  the  acquisition-related 
function  of  strategic  and  theater  nuclear 
forces  programs  and  tactical  warfare 
programs. 

(7)  Prescribe  policies,  in  coordination 
with  the  IG.  DoD,  and  the  Comptroller 

■  of  the  Department  of  Defense  (C,  DoD), 
to  ensure  that  audit  and  oversight  of 
contractor  activities  are  coordinated  and 
carried  out  in  a  manner  to  prevent 
duplication  by  different  elements  of  the 
Department.  The  exercise  of  this 
responsibility  shall  not  affect  the 
authority  of  die  IG,  DoD,  luider  the 
Inspector  General  Act  of  1978  (Pub.  L. 
95-452.  92  Stat.  1101). 

(8)  Coordinate  research  and 
development  programs  DoD-wide  to 
eliminate  duplication  of  effort  and 
ensure  that  available  resources  are  used 
to  maximum  advantage. 

(9)  Establish  policies  and  programs 
that  strengthen  DoD  Component 
technology  development  programs, 
encovuage  technical  competition  and 
technology-driven  prototyping  that 
promise  increased  military  capabilities, 
and  exploit  the  cost-reduction  potential 
of  innovative  or  commercially 
developed  technologies. 

(10)  Develop  acquisition  plans, 
strategies,  guidance,  and  assessments, 
including  e^fordability  asses.sments  and 
investment  area  analyses,  in  support  of 
the  acquisition  Milestone  review  and 
the  Planning,  Programming,  and 
Budgeting  Systems  (PPBS)  processes. 

(11)  Designate  major  defense 
acquisition  programs  as  either  DAB  or 
Component  programs,  sign 
congressional  certifications  and  reports, 
administer  the  Selected  Acquisition 
Report  and  Unit  Cost  Report  systems, 
and  exercise  the  other  specific 
authorities  provided  for  in  the 
delegations  of  authority  in  the 
Appendix  A  to  this  part. 

(12)  Develop,  with  the  coordination  of 
the  Under  Secretary  of  Defense  for 
Policy  (USD(P)),  agreements  with 
friendly  and  Allied  Nations  relating  to 


acquisition  matters  consistent  with  DoD 
Directive  5530.3.* 

(13)  Develop  assessments  of,  and 
establish  poUcies  to  mtuntain  the 
capability  of  the  U.S.  defense  industry 
to  meet  DoD  needs. 

(14)  Supervise  the  management  and 
performance  of  the  Strategic  and  Critical 

,  Materials  Program  pursuant  to  F.O: 
12626,  53  FR  47491.  3  CFR,  1988 
Comp.,  p.  585. 

(15)  Establish  policies  and 
procedures,  with  the  coordination  of  the 
Under  Secretary  of  Defense  (Personnel 
arid  Readiness),  for  the  effective 
management  of  the  acquisition 
workforce  within  the  Department  of 
Defense,  including  accession,  education, 
training,  and  career  development. 

(16)  Advise  the  Secretary  and  Deputy 
Secretary  of  Defense  on  technical  and 
programmatic  issues  arising  in  Defense 
Resources  Board  matters. 

(17)  Establish  and  manage  the 
cooperative  research  and  development 
program. 

(18)  Manage  the  OSD  Study  Program. 

(19)  Estabush  pohcies  and  procedures 
for  the  management  of  the  DoD 
environmental  security  strategy  for 
cleanup,  compliance,  conservation,  and 
pollution  prevention. 

(20)  Supervise  the  Defense  Science 
Board. 

(21)  Chair  the  Nuclear  Weapons 
Council. 

(b)  For  each  assigned  functional  area 
identified  in  §  384.5,  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology  shall: 

(1)  Direct  planning  and  analyses 
activities  to  assess  the  technical, 
economic,  and  mihtary  worth  of  sp.ecific 
acquisition  programs  and  in^tment 
areas. 

(2)  Estabhsh  policies,  systems,  and 
standards  that  promote  more  effective 
and  efficient  administration  and 
management  of  acquisition  resources, 
and  monitor  the  execution  of  approved 
programs  to  ensure  available  resources 
are  being  applied  in  accordance  with 
established  poUcies  and  standards. 

(3)  Review  and  evaluate  DoD 
Component  plans,  programs,  and  budget 
submissions  to  ensure  adherence  to 
established  priorities,  policies  and 
procedures,  standards,  and  resource 
guidance;  and,  as  appropriate,  develop 
recommended  alternatives  for  Secretary 
and  Deputy  Secretary  of  Defense 
consideration  during  all  phases  of  the 
PPBS  process. 

(4)  Promote  coordination, 
cooperation,  and  mutual  understanding 
of  all  matters  related  to  assigned 
activities,  both  inside  and  outside  the 
Department  of  Defense. 


'  See  footnote  1  to  §  384.4(a)(1). 
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acquisition  matters  consistent  with  DoD 
Directive  5530.3.* 

fl3)  Develop  assessments  of.  ahd 
establish  pohcies  to  mtiintain  the 
capability  of  the  U.S.  defense  industry 
to  meet  DoD  needs. 

(14)  Supervise  the  management  and 
performance  of  the  Strategic  and  Critical 

_  Materials  Program  pursuant  to  ET.O. 
12626.  53  FR  47491.  3  CFR.  1988 
Comp.,  p.  585. 

(15)  Estabhsh  policies  and 
procedures,  with  the  coordination  of  the 

■  Under  Secretary  of  Defense  (Personnel 
arid  Readiness),  for  the  effective 
management  of  the  acquisition 
workforce  within  the  Department  of 
Defense,  including  accession,  education, 
training,  and  career  development. 

(16)  Advise  the  Secretary  and  Deputy 
Secretary  of  Defense  on  technical  and 
programmatic  issues  arising  in  Defense 
Resources  Board  matters. 

(17)  Establish  and  manage  the 
cooperative  research  and  development 
program. 

.    (18)  Manage  the  OSD  Study  Program. 

(19)  Estabush  policies  and  procedures 
for  the  management  of  the  DoD 
environmental  security  strategy  for 
cleanup,  compliance,  conservation,  and 
pollution  prevention. 

(20)  Supervise  the  Defense  Science 
Board. 

(21)  Chair  the  Nuclear  Weapons 
Council. 

(b)  For  each  assigned  functional  area 
identified  in  §  384.5,  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology  shall: 

(1)  Direct  planning  and  analyses 
activities  to  assess  the  technical, 
economic,  and  mihtary  worth  of  sp.ecific 
acquisition  programs  and  in\4«tment 
areas. 

(2)  Estabhsh  policies,  systems,  and 
standards  that  promote  more  effective 
and  efficient  administration  and 
management  of  acquisition  resources, 
and  monitor  the  execution  of  approved 
programs  to  ensure  available  resources 
are  being  applied  in  accordance  with 
established  pohcies  and  standards. 

(3)  Review  and  evaluate  DoD 
Component  plans,  programs,  and  budget 
submissions  to  ensure  adherence  to 
established  priorities,  policies  and 
procedures,  standards,  and  resource 
guidance;  and,  as  appropriate,  develop 
recommended  alternatives  for  Secretary 
and  Deputy  Secretary  of  Defense 
consideration  during  all  phases  of  the 
PPBS  process. 

(4)  Promote  coordination, 
cooperation,  and  mutual  vmderstanding 
of  all  matters  related  to  assigned 
activities,  both  inside  and  outside  the 
Department  of  Defense. 


'  See  footnote  Up  §  384.4(a)(1). 


(c)  Perform  such  other  duties  as  the 
Secretary  or  Deputy  Secretary  of 
Defense  may  prescribe. 

§384.5    Functions. 

"  The  USD(A&T)  shall  carry  out  the 
responsibilities  described  in  §  384.3,  for 
the  following  functional  areas: 
.  (a)  Acquisition  management, 
including  acquisition  special  access 
programs. 

(b)  Science  and  technology  and  the 
defense  technology  base. 

(c)  Design  and  engineering,  and  the 
development  of  weapon  systems. 

(d)  Logistics  acquisition  and 
management,  to  include  supply  systems', 
weapons  systems  logistics  elements, 
items^tandardization,  transportation, 
energy,  warehousing,. distribution,  and 
related  activities. 

(e)  Procurement. 

(f)  Scicntifi::  and  technical 
information. 

(g)  Production  and  manufacturing, 
(h)  Industrial  base  resources  and 

productivity. 

(i)  Force  modernization  and 
sustainabihty  and  the  availability  of 
fielded  major  weapons  systems. 

(j)  Developmental  test  and  evaluation, 
as  defined  in  DoD  Directive  5000.1  and. 
to  the  extent  permitted  by  law.  review 
ahd  approval  of  the  Test  and  Evaluation 
Master  Plan. 

(k)  Environmental  policy,  serv  ices, 
and  related  actions. 

(I)  Assigimient  and  reassignment  of 
research  and  engineering  and 
acquisition  responsibility  for  programs, 
systems,  and  activities. 

(m)  Codevelopment.  coproducdon, 
coprocurement,  logistics  support, 
wartime  host-nation  support,  and 
research  interchange  with  friendly  and 
Allied  Nations,  in  coordination  with  the 
Under  Secretary  of  Defense  for  Policy 
(USD{P)). 

(n)  Installation  management  and  base 
closures. 

(o)  Construcdon,  including 
construction  funded  by  host  nations 
under  the  NATO  Infrastructure  Program 
and  similar  programs  with  other  Allied 
countries. 

(p)  Strategic  and  critical  materials,  to 
include  the  acquisition,  retention,  and 
disposal  of  stocks  and  the  conservation 
and  development  of  sources  of 
materials. 

(q)  Unique  acquisition  matters  in 
support  of  special  operations  and  low- 
intensity  conflict  programs,  systems, 
and  activities  related  to  acquisition,  in 
coordination  with  the  USD(P). 

(r)  IDefense  Acquisition  program 
protection  measures  and  related 
counterintelligence  and  system  security 
activities,  in  coordination  with  the 


Assistant  Secretary  of  Defense  for 
Command,  Control,  Communications, 
and  Intelligence  (ASD(C3I)). 

(s)  Economic  adjustment. 

(t)  Defense  atomic  energy,  chemical 
warfare,  and  biological  defense  plans 
and  programs. 

§384.6    Relationships. 

(a)  In  the  performance  of  assigned 
functions  and  responsibilities,  the 
USD(A&T)  shall: 

(1)  Take  precedence  in  the 
Department  of  Defense  on  acquisition 
matters  after  the  Secretary  and  Deputy 
Secretary  of  Defense.  On  all  other 
matters,  the  USD(A&T)  shall  take 
precedence  after  the  Secretary  and 
Deputy  Secretary  of  Defense  and  the 
Secretaries  of  the  Military  Departments. 

(2)  Exercise  authority,  direction,  and 
control  over 

(i)  The  Principal  Deputy  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology  (PDUSD(A&T)). 

(ii^The  Director  of  Defense  Research 
and  Engineering  (DDR&E). 

(iii)  The  Assistant  Secretary  of 
Defense  for  Economic  Security 
(ASD(ES)). 

(iv)  The  Assistant  to  the  Secretary  of 
Defense  for  Atomic  Energy  (ATSD(AE)). 
(v)  The  Director,  Advanced  Research 
Projects  Agency,  through  the  DDR&E. 
(vi)  The  Director,  Defense  Logistics 
Agency. 

(vii)  The  Director,  Defense  Nuclear 
Agency,  through  the  ATSD(AE). 

(viii)  The  Director,  Ballistic  Missile 
Defense  Organization. 

(ix)  The  Director,  On-Site  Inspection 
Agency,  through  the  ATSD(AE),  to  be 
exercised  consistent  with  E)cD  Directive 
TS-5134.2.5 

(x)  The  Director  of  Small  and 
Disadvantaged  Business  Utilization. 

(xi)  The  Director,  Office  of  Economic 
Adjustment,  through  the  ASD(ES). 

(xii)  The  President,  Defense 
Acquisition  University. 

(xiii)  The  Commandant.  Defense 
Systems  Management  College. 

(xiv)  Such  other  organizations  as  may 
be  estabUshed  by  the  USD(A&T)  widiin 
resources  provided  by  the  Secretary  of 
Defense. 

(3)  Use  existing  facilities  and  services 
of  the  Department  of  Defense  and  other 
Federal  Agencies,  whenever  practicable, 
to  avoid  dupUcation  and  to  achieve  an 
appropriate  balance  among 
modernization,  readiness,  sustainability. 
efficiency,  and  economy. 

(b)  The  Secretaries  of  the  Military 
Departments  and  the  heads  of  other  DoD 
Components  shall  consult  the 
USD(A&T)  before  assigning  an  officer  or 


'Classified  document  Not  releasable. 
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Executive  Officer  o) 


m 


prop^m 


tha 


bu  Iget 


or  reassigning  an  o 
serving,  for  any 
review  by  the  DAB. 

(c)  The  Secretaries 
Departments  and 
Components  shall 
USD(AAT)  on 
memoranda  and 
submissions  that  re  lect 
change  to  any  progr  im 
by  the  DAB,  before 
the  OSD. 

(d)  The  USDlAAlt) 
with  the  Service 

(e)  Other  OSD  off 
the  DoD  Componen  s 
with  the  USD(A&T) 
related  to  authorities 
and  functions  assi 


§384.7    Authorities, 
(a)  The  USD(A&T 
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a  Program 
a  Program  Manager, 
cer  or  employee  so 
subject  to 


of  the  Military 
heads  of  other  DoD 
consult  the 
progi  am  objectives 
estimate 
a  significant 
subject  to  review 
heir  submission  to 


shall  work  directly 
uisition  Executives, 
cials  and  heads  of 
shall  coordinate 
on  all  matters 
responsibilities, 
in  this  part. 


igiied 


is  hereby  granted 


the  authority  to  direct  the  Secretaries  of 
the  Mihtary  Departiients  and  heads  of 
all  other  DoD  Compsnents  on  all 
matters  of  acquisitic  n. 

(b)  The  USD(A4T  shall  decide  upon 
the  appropriate  implementing  actions  to 
be  taken  as  a  result  tif  DAB  reviews,  to 
include  the  establis](iment  of  specific 
exit  criteria  that  muiU  be  satisfactorily 
demonstrated  befon  >  an  effort  or 
program  can  progress  to  the  next 
Milestone  decision  toint.  The 
USD{A&T)'s  decisions  shall  be  reflected 
in  an  Acquisition  I>  icision 
Memorandum  issue  i  by  the  USD(A&T) 
for  implementation  )y  the  heads  of  the 
DoD  Components. 

(c)  The  C,  DoD,  sh  all  coordinate  with 
the  USD(A&T)  prior  to  approving  the 
transfer  or  reprograr  iming  of  funds  into 
or  from  a  program  v\  ithin  the  purview 
oftheUSD(A&T). 

(d)  The  USD(A&T  may  direct  the  C. 
DoD,  to  withhold  thi )  release  of  funds  to 
an  acquisition  progr  un  when  the 
USD(A&T)  determinies  that  such 
direction  is  necessaify  to  ensure  that  the 
program  meets  the  criteria  established 
by  DoD  Directives  for  exiting  the 
Milestone  and  all  additional  exit  criteria 
for  the  program  estaplished  by  the 
Secretary  of  Defense  the  Deputy 
Secretary  of  DefenseL  or  the  USD(A&Tj. 
The  USD(A&T)  mayhaot  delegate  the 
authority  granted  by  this  subsection  to 
anyone  other  than  the  PDUSD(A&T). 

(e)  The  USD{A&tI  shall: 

(1)  Issue  DoD  histiuctions.  DoD 
Publications,  and  orie-time  directive- 
type  memoranda,  consistent  with  DoD 
5025. 1-M,*  that  implement  acquisition 
pohcies  and  procedures  for  the 
functions  assigned  ti  >  the  USD(A&T). 


"Sm  footoota  1  to  §384  4(a)(1). 


Instructions  to  the  Military  Departments 
shall  be  issued  through  the  Secretaries 
of  the  Military  Departments. 
Instructions  to  Unified  Combatant 
Commands  shall  be  communicated 
through  the  Chairman  of  the  joint  Chiefs 
to  Staff. 

(2)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  with 
DoD  Directive  8910.1,'^  as  necessary,  in 
carrying  out  assigned  functions. 

(3)  Communicate  directly  with  the 
heads  of  the  DoD  Components. 
Communications  to  Commanders  of  the 
Unified  Combatant  Commands  shall  be 
transmitted  through  the  Chairman  of  the 
Joint  Chiefs  of  Staff. 

(4)  Establish  arrangements  for  DoD 
participation  in  nondefense 
governmental  programs  for  which  the 
USD(A&T)  is  assigned  primary  DoD 
cognizance. 

(5)  Communicate  with  other 
Government  Agencies,  representatives 
of  the  legislative  branch,  and  members 
of  the  public,  as  appropriate,  in  carrying 
out  assigned  functions. 

(6)  Coordinate  with  and  exchange 
information  with  other  DoD  officials 
exercising  collateral  or  related 
responsibihties. 

(7)  Exercise  the  delegations  of 
authority  in  Appendix  A  to  this  part. 

(f)  Noming  in  this  part  limits  or 
otherwise  affects  delegations  of 
authority  by  the  Secretary  of  Defense  to 
the  Deputy  Secretary  of  Defense. 

Appendix  A  to  Part  384 — Delegations  of 
Authority 

I.  Pursuant  to  the  autbority  vested  in  the 
Secretary  of  Defense,  and  subject  to  his 
direction,  authority,  and  control,  and  in 
accordance  with  DoD  policies,  Directives, 
and  Instructions,  the  USD(A&T)  is  hereby 
delegated  authority  to  exercise,  within  his 
assigned  responsibilities  and  functional 
areas,  all  authority  of  the  Secretary  of 
Defense  derived  from  statute.  Executive 
order,  and  interagency  agreement,  except 
where  specifically  limited  by  statute  or 
Executive  order  to  the  Secretary  of  Defense, 
to  include  but  not  limited  to: 

1.  Exercise  all  authorities  delegated  to  the 
Secretary  of  Defense  by  the  Department  of 
Commerce  for  the  Defense  Priorities  and 
Allocations  System  (DP AS  Del.  No.  1.  as 
amended).  In  addition,  exercise  the 
authorities  delegated  to  the  Secretary  of 
Defense  by  Executive  Order  12742,  dated 
January  8. 1991  (3  CFR,  1991  Comp.,  p.  309) 

2.  Act  for  the  Secretary  of  Defense  in  the 
exercise  of  extraordinary  contractual  action 
authority  under  Pub.  L.  85-804,  as  amended 
by  Pub.  L  93-155  (50  U.S.C  1431-1435),  as 
amended — an  Act  to  authorize  the  making, 
amendment,  and  modification  of  contracts  to 
facilitate  the  national  defense,  August  28, 
1958,  in  accordance  with  E.0. 10789, 
November  14, 1958,  as  amended,  23  FR  8897. 


'  See  footnote  1  to  §  3»4.4(aHl). 


3  CFR,  1954-1958  Comp.,  p.  426  and  48  CFR 
-part  50. 

3.  N'ske  Secretarial  determinations, 
justifications,  and  approvals  on  behalf  of  the 
Advanced  Research  Projects  Agency,  Ballistic 
Missile  Defense  Organization,  Defense 
Contract  Management  Command,  Defense 
Logistics  Agency,  the  Defense  Nuclear 
Agency,  the  On-Site  Inspection  Agency,  the 
Office  of  Economic  Adjustment,  the  Defense 
Acquisition  University,  and  the  Defense 
Systems  Management  College  under  title  10, 
United  States  Code,  with  the  authority  to 
redelegate  to  the  Head^  of  those 
organizations,  and  other  organizations  as  may 
be  assigned  to  the  USD(A&T),  as  appropriate. 

4.  Act  for  the  Secretary  of  Defense  in 
making  determinations  and  authorizing 
waivers  under  the  Buy  American  Act  (41 
U.S.C.  lOa-lOd). 

5.  Act  for  the  Secretary  of  Defense  on 
delegations  of  authority  to  him  by  the  U.S. 
Trade  Representative  to  waive  the 
prohibition  against  procurement  from  certain 
countries,  pursuant  to  title  3.  Pub.  L.  9&-36, 
Trade  Agreements  Act  of  1979  (19  U.S.C. 
2511  et  seq.),  and  E.0. 12260,  December  31. 
1980,  46  FR  1653,  3  CFR,  1980  Comp.,  p.  311. 

6.  Act  for,  and  exercise  the  powers  of,  the 
Secretary  of  Defense  on  requests  for  waiver 
of  the  navigation  and  vessel  inspection  laws 
of  the  United  States  under  Pub.  L.  891,  81st 
Congress,  2nd  Session,  December  27, 1950 
(64  Stat.  1120),  except  on  those  matters  that 
have  been  delegated  by  the  Secretary  of 
Defense  to  the  Secretary  of  the  Army. 

7.  Make  recommendations  to  the 
Department  of  Energy  in  connection  with 
facilities  for  transmission  of  electric  energy 
and  natural  gas  across  borders  of  the  United 
States,  pursuant  to  the  authority  given  the 
Secretary  of  Defense  in  E.O.  10485, 
September  3. 1953, 18  FR  5397,  3  CFR.  1949- 
1953  Comp..  p.  70,  as  amended  by  E.O. 
12038,  February  3, 1978.  11  FR  1809,  3  CFR 
1943-1948  Comp.,  p.  508. 

8.  Exercise  all  responsibilities  and 
authorities  of  the  Secretary  of  Defense  under 
10  U.S.C.  2404.  on  the  acquisition  of 
petroleum. 

9.  Act  for  the  Secretary  of  Defense  in  the 
implementation  of  0MB  Circular  A-109,' 
"Major  System  Acquisitions,"  April  5, 1976. 

10.  Make  the  determination  required  by  50 
U.S.C  1512(1),  on  transportation  or  testing  of 
any  lethal  chemical  or  any  biological  warfare 
agent. 

11.  Make  written  determinations  for 
conduct  of  all  closed  meetings  of  Federal 
Advisory  Committees  under  his  cognizance 
as  prescribed  by  section  10(d)  of  the  Act  (5 
U.S.C.  Appendix  II,  10(d)). 

12.  Act  for  the  Secretary  of  Defense  in  the 
implementation  of  ON^  Circular  A-76,* 
"Performance  of  Conunercial  Activities,"  as 
revised.  August  4, 1983. 

13.  With  the  exception  of  the 
determination  of  highly  sensitive  classified 
programs,  which  is  retained  by  the  Secretary 
of  Defense,  exercise  the  responsibilities  and 
authorities  of  the  Secretary  of  Defense  to 


>  Copies  may  be  obtained  by  written  request  to 
EOP  Publication*,  725  17th  Street.  NW..  New 
Executive  Office  Building.  Washington,  DC  20503. 

*  See  footnote  1  to  section  9  of  this  Appendix. 


designate  major  defense  acquisition 
programs,  as  defined  in  title  10.  United  States 
Code,  section  2430. 

14.  Act  for  the  Secretary  of  Defense  in 
preparing  and  revising  an  acquisition  strategy 
for  a  major  defense  acquisition  program 
throughout  the  period  from  the  beginning  of 
Full-Scale  Development  (Engineering  and 
Manufacturing  Development)  throu^  the 
end  of  production  under  Sections  2438  and 
2439  of  title  10,  United  States  Code. 

1 5.  Act  for  the  Secretary  of  Defense  in 
making  certifications,  providing  reports,  and 
appixjving  waivers  for  major  defense 
acquisition  programs  required  by  Title  10. 
United  States  Code.  This  authority  includes, 
but  is  not  limited  to,  the  following: 

a.  Submit  Selected  Acquisition  Reports 
(SARs)  (Section  2432).  to  include 
notifications  of  SAR  waivers  and  research, 
development,  test,  and  evaluation-only  SARs. 

b.  Make  and  submit  certifications  required 
lor  Unit  Cost  Reports  (Section  2433). 

16.  Exercise  all  authorities  delegated  to  the 
Secretary  of  Defense  by  E.O.  12580.  Januar>' 
23.  1987,  52  FR  2923,  3  CFR,  1977  Comp.. 

p.  193,  on  responses  to  releases  of  hazardous 
substances  for  DoD  facilities  and  vessels 
under  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act 
(42  U.S.C.  9601  et  seq.)  as  amended  by  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986  (Pub.  L.  99-499.  October  17. 
1986)  (100  Stat  1613). 

17.  Exercise  all  responsibilities  and 
authority  of  the  Secretary  of  Defense  under 
10  U.S.C.  2701-2707  and  10  U.S.C  2810  on 
conduct  of  the  Defense  Envirorunental 
Restoration  Program. 

16.  Exerci^  the  authority  of  the  Secretary 
of  Defense  under  10  U.S.C  2354  for  the  DoD 
Components  other  than  the  Military 
Departments. 

19.  Serve  on  and  attend  meetings  of  the 
Federal  Acquisition  Regulatory  Council, 
established  by  section  25  of  the  Office  of 
Federal  Procurement  Policy  Act,  as  amended. 
The  PDUSD(A4T)  shall  sen-e  in  the  absence 
of  the  USD(A&T).  This  authority  may  be 
redelegated  consistent  with  section  25  of  the 
Office  of  Federal  Procurement  Policy  Act,  as 
amended  (Pub.  L.  93-400.  88  Stat  796).  and 
section  809  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992  and 
1993.  Pub.  L.  102-190  (105  Stat.  1290). 

20.  Perform  the  fiuictions  and 
responsibilities  set  out  at  section  25(d)  of  the 
Office  of  Federal  Procurement  Policy  Act,  as 
amended.  The  authority  to  review  and 
approve  or  disapprove  regulations  relating  to 
procurement  under  subsection  25(dj(l)  may 
not  be  redelegated  to  any  oersor  outside  the 
Office  of  the  USD(A*T). 

21.  Exercise  the  authority  oi  the  Secretary 
of  Defense  under  10  U.S.C.  2350b  with 
respect  to  NATO  Cooperative  Projects  as 
defined  in  section  27  of  the  Arms  Export 
Contol  Act  (Pub.  L  90-629.  82  Stat.  1320) 
The  authority  to  grant  waivers  as  authorized 
in  subsection  2340b(c)  may  not  be 
redelegated. 

22.  Exerci.se  all  powers  and  duties  of  the 
Secretary  of  Defense  under  10  U.S.C.  2535  to 
provide  a  comprehensive  and  continuous 
defense  industrial  reserve  program. 

23.  Act  for  the  Secretary  of  Defense  in  the 
exercise  of  authority  under  the  Strategic  and 
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designate  major  defense  acquisition 
programs,  as  defined  in  title  10,  United  States 
Code,  section  2430. 

14.  Act  for  the  Secretary  of  Defense  in 
preparing  and  revising  an  acquisition  strategy 
for  a  major  defense  acquisition  program 
throughout  the  period  from  the  beginning  of 
Full-Scale  Development  (Engineering  and 
Manufacturing  Development)  throu^  the 
end  of  production  under  Sections  2438  and 
2439  of  title  10.  United  States  Code. 

1 5.  Act  for  the  Secretary  of  Defense  in 
making  certifications,  providing  reports,  and 
approving  waivers  for  major  defense 
acquisition  programs  required  by  Title  10. 
United  States  Code.  This  authority  includes, 
but  is  not  limited  to.  the  following: 

a.  Submit  Selected  Acquisition  Reports 
(SARs)  (Section  2432).  to  include 
notifications  of  SAR  waivers  and  research, 
development,  test,  and  evaluation-only  SARs. 

b.  Make  and  submit  certifications  required 
for  Unit  Cost  Reports  (Section  2433). 

16.  Exercise  all  authorities  delegated  to  the 
Secretary  of  Defense  by  E.O.  12580.  January 
23.  1987.  52  FR  2923.  3  CFR,  1977  Comp.. 

p.  193.  on  responses  to  releases  of  hazardous 
substances  for  DoD  facilities  and  vessels 
under  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability  Act 
(42  U.S.C.  9601  et  seq.)  as  amended  by  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986  (Pub.  L.  99-499.  October  17. 
1986)  (100  Stat  1613). 

17.  Exercise  all  responsibilities  and 
authority  of  the  Secretary  of  Defense  under 
10  U.S.C.  2701-2707  and  10  U.S.C.  2810  on 
conduct  of  the  Defense  Environmental 
Restoration  Program. 

18.  Exercise  the  authority  of  the  Secretary 
of  Defense  under  10  U.S.C  2354  for  the  IDoD 
Components  other  than  the  Military 
Departments. 

19.  Serve  on  and  attend  meetings  of  the 
Federal  Acquisition  Regulatory  Council, 
established  by  section  25  of  the  Office  of 
Federal  Procurement  Policy  Act,  as  amended. 
The  PDUSD(A4T)  shall  serve  in  the  absence 
of  the  USD(A&T).  This  authority  may  be 
redelegated  consistent  with  section  25  of  the 
Office  of  Federal  Procurement  Policy  Act,  as 
amended  (Pub.  L.  93-400.  88  Stat  796),  and 
section  809  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992  and 
1993,  Pub.  L.  102-190  (105  Stat.  1290). 

20.  Perform  the  functions  and 
respoDsibilitiei:  set  out  at  section  25(d)  of  the 
Office  of  Federal  Procurement  Policy  Act.  as 
amended.  The  authority  to  review  and 
approve  or  disapprove  regulations  relating  to 
procurement  under  subsection  25((ij(l)  may 
not  be  redelegated  to  any  nersor  outside  the 
Office  of  die  USD(AftT). 

21.  Exercise  the  authority  oi  the  Secretary 
of  Defense  under  10  U.S.C.  2350b  with 
respect  to  NATO  Cooperative  Projects  as 
defined  in  section  27  of  the  Arms  Export 
Contol  Act  (Pub.  L.  90-629.  82  Stat.  1320) 
The  authority  to  grant  waivers  as  authorized 
in  subsection  2340b(c)  may  not  be 
redelegated. 

22.  fcjcerci.se  all  powers  and  duties  of  the 
Secretary  of  Defense  under  10  U.S.C.  2535  to 
provide  a  comprehensive  and  continuous 
defense  industrial  reserve  program. 

23.  Act  for  the  Secretary  of  Defense  in  the 
exercise  of  authority  under  the  Strategic  and 


Critical  Materials  Stock  Piling  Act  (50  U.S.C. 
98  et  seq.)  in  accordance  with  E-.0. 12626, 
February  25. 1988.  53  FR  6114.  3  CFR,  1988 
Comp.,  p.  552. 

24.  Act  for  the  Secretary  of  Defense,  under 
the  authority  of  Federal  Property 
Management  Regulations.  41  CFR  101- 
33.002,  or  under  nay  other  Delegation  of 
Authority  that  may  hereafter  be  made  by  the 
Administrator  of  General  Services,  to  enter 
into  contracts  for  public  utility  services  for  a 
period  not  to  exceed  10  years.  This  authority 
may  be  delegated. 

25.  Act  for  the  Secretary  of  Defense  in 
establishing  and  exercising  policy  direction 
and  oversight  over  a  defense  technology 
office  in  Japan,  in  compliance  with  section 
248  of  the  National  Defense  Authorization 
Act  for  fiscal  vear  1991  (Pub.  L.  101-510) 
(104  Stat.  148.5). 

26.  Exercise  the  authority  of  the  Secretary 
of  Defense  in  10  U.S.C.  24101.  section  9069 
of  the  DoD  Appropriations  Act.  1993  (Pub.  L. 
102-396)  (106  Stat  1876).  and  section  8072A 
of  DoD  Appropriations  Act,  1992  (Pub.  L. 
102-172)  (105  Stat.  1150)  to  waive 
prohibitions  on  awarding  contracts  to  foreign 
entities  that  have  not  certified  that  they  do 
not  comply  with  the  secondary  boycott  of 
Israel. 

II.  The  USD(A&T)  may  redelegate  these 
authorities,  as  appropriate,  except  as 
otherwise  specifically  indicated  in  this 
Appendix  or  prohibited  by  law.  Directive,  or 
regulation. 

Dated:  July  6,  1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  94-16685  Filed  7-^-94;  8:45  am] 
BU.UNGCO0C  SCXXMM-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  290(>-AG70 

Exclusions  From  Income  (Just  Debts) 

agency:  Department  of  Veterans  Affairs. 
ACnON:  Final  rule. 

summary:  The  Department  of  Veterans 
Afiairs  (VA)  has  amended  its 
adjudication  regulations  concerning 
income  exclusions  in  death  cases.  The 
purpose  of  the  amendment  is  to  make  it 
clear  that  secured  debts  cannot  be 
considered  "just  debts"  for  purposes  of 
the  income  exclusion. 

EFFECTIVE  DATE:  This  amendment  is 
eSiBCtive  August  5,  1993,  the  date  of  the 
General  Counsel  opinion  upon  which  it 
is  based. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge,  Consultant,  Regulations 
Staff.  Compensation  and  Pension 
Service.  Veterans  Benefits 
Administration.  810  Vermont  Avenue. 


N\V..  Washington.  DC  20420.  telephone 
(202) 233-3005. 

SUPPLEMENTARY  INFORMATION:  Rates 
payable  under  VA's  income-based 
benefit  programs,  pension  and  parents' 
dependency  and  indemnity 
compensation,  are  affected  by  the 
claimant's  income.  As  countable  income 
goes  up.  the  rate  payable  goes  down. 
The  law  does,  however,  provide  certain 
exclusions  from  coimtable  income. 

38  U.S.C.  1503(a)(3)  excludes 
amoimts  paid  by  a  surviving  spouse  or 
child  of  a  deceased  veteran  for  the 
veteran's  just  debts  from  countable 
income;  38  U.S.C.  1315(f)(l)(K)  provides 
a  similar  exclusion  for  a  dependent 
parent  of  a  deceased  veteran  who  pays 
a  deceased  spouse's  just  debts.  The  term 
"just  debts."  however,  is  not  currently 
defined  by  statute  or  regulation. 

In  a  precedent  opinion  dated  August 
5.  1993  (OGC  Prec  5-93).  VA's  General 
Coimsel  held  that  amounts  paid  by  a 
surviving  spouse  on  secured  obUgations 
incurred  for  the  purchase  of  real  or 
personal  property  could  not  be  excluded 
as  "just  debts"  under  38  U.S.C. 
1503(a)(3)(A).  Based  on  the  principles  in 
OGC  Prec  5-93,  we  have  amended  38 
CFR  3.262(m),  3.262(o).  and  3.272(h)  to 
state  that  the  term  "just  debts"  does  not 
include  secured  debts. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
afi^Esct  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatorj'  flexibility 
analysis  requirements  of  section  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104, 
64.105.  and  64  110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims.  Handicapped.. 
Health  care.  Pensions.  Veterans. 

Approved:  February  25.  1994 
(esse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  to 
read  as  follows: 
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PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 


Otherwise  noted 

2.  In  §  3.262,  p? 
(o)(2)  are  ainend( 
sentences  as  follow 


agraphs  (m)(2)  and 
I  by  adding  new  last 


%  3.262    Evaluation  of  Income. 

«        •        •        *        * 

(2)  •  *  *  The  tehn  "just  debts"  does 
not  include  any  de  bt  that  is  secured  by 
real  or  personal  pr  )perty.  •   •  * 

•  *         *         •        • 

(o)"  •  * 

(2)  •  •  •  The  te:  m  "just  debts"  does 
not  include  any  dept  that  is  seciu^  by 
real  or  personal  prpperty.  •  *  * 

•  •         «         *  I      • 

3.  In  §3.272,  pM^graph  (h)(l)(ii)  is 
amended  by  adding  a  new  last  sentence 
as  follows:  [ 

I 
S3.272    Exclusions Irom  income. 


(h)«  •  • 
(D*  •  * 

(ii)  •  •  *  The  tehn 
not  include  any  de  )t 
real  or  personal  pn  »perty 


[FR  Doc,  94-16625  Ffled  7-*-94;  8:45  ami 
BILUNG  CODE  •320-01-l> 


ENVIRONMENTAL^  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-€010-1] 

Florida;  Rnal  Authorization  of 
Revisions  to  Statel  Hazardous  Waste 
Management  Program 


"just  debts"  does 
that  is  secured  by 


AGENCY:  Environmental 

Agency. 

ACTION:  Immediate 


Protection 
final  rule. 


SUMMARY:  Florida  1  as  applied  for  final 
authorization  of  re^  'isions  to  its 
hazardous  waste  pi  ogram  under  the 
Resource  Conserva  ion  and  Recovery 
Act  (RCRA).  Florid  j's  revisions  consist 
of  the  provisions  contained  in  the  rules 
promulgated  betwe  en  July  1, 1989,  and 
jime  30,  1990,  othe  rwise  known  as  Non- 
HSWA  Cluster  VI.  '|liese  requirements 
are  listed  In  Sectioa  B  of  this  notice. 
The  Environmental  Protection  Agency 
(EPA)  has  reviewec  Florida's 


application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  the  Florida  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  Florida's  hazardous  waste 
program  revisions.  Florida's  application 
for  program  revisions  is  available  for 
public  review  and  comment. 

DATES:  Final  authorization  for  Florida's 
program  revisions  shall  be  effective 
September  9. 1994  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Florida's 
program  revision  application  must  be 
received  by  the  close  of  business, 
August  10, 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  A.R.  Hanke,  Chief,  State 
Programs  Section,  Waste  Programs 
Branch,  Waste  Management  Divison. 
U.S.  EPA.  345  Courtland  Street,  NE, 
Atlanta,  Georgia  30365.  Copies  of 
Florida's  program  revision  application 
are  available  during  normal  business 
hours  at  the  following  addresses  for 
Inspection  and  copying:  Florida 
Department  of  Environmental 
Protection,  2600  Blair  Stone  Road. 
Tallahassee.  Florida  32399-2400,  phone 
(904)  488-0300;  U.S.  EPA  Region  IV, 
Library.  345  Courtland  Street.  NE. 
Atlanta,  Georgia  30365;  (404)  347-4216. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief.  State  Programs  Section. 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency.  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
( "RCRA  "  or  "the  Act  "),  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measiu«,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pubhc  Law  98-616,  November  8, 1984, 
hereinafter  'HSWA  ")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA,  42  U.S.C  6926(g).  and 


later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Rcv^'^ions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modifif  <i  or  when  certain  other  changes 
occur.  Must  commonly.  State  program 
revisions  are  necessitated  by  dianges  to 
EPA's  regulations  in  40  CFR  Parts  260- 
268  and  124  and  270. 

B.  Florida 

Florida  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  February  12,  1985,  (50  FR 
3908.  January  29. 1985).  Florida 
received  authorization  for  revisions  to 
its  program  on  April  6. 1992.  for  Non- 
■  HSWA  III.  IV,  and  V.  and  on  January  10, 
1994  for  HSWA  I  without  Corrective 
Action.  Today,  Florida  is  seeking 
approval  of  its  program  revisions  in 
accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Florida's 
application  and  has  made  an  immediate 
final  decision  that  Florida's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently. 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Florida.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until 
August  10. 1994.  Copies  of  Florida's 
application  for  these  program  revisions 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  Florida's  program 
revisions  shall  become  effective 
September  9.  1994.  tmless  an  adverse 
comment  pertaining  to  the  State's 
revisions  discussed  in  this  iiotice  is 
received  by  the  end  of  the  comment 
period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions.for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Florida  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements. 


Checklist 


•64 
65 
67 

70 

71 

72 
73 

76 
•78 


D< 


Delay  of  Closure  Period  for  Hazardous 

Mining  Waste  Exclusion 

Testing  and  Monitoring  Activities 

Changes  to  Part  124  ^.. 

Mining  Waste  Exclusion  It , 

Modification  of  F019  Listing  

Testing  and  Monitoring  Activities;  Techi 

Criteria  for  Listing  Toxic  Wastes;  Techr 
Land  Dispsal  Restrictions  Third-Third  S 


■  Florida  dW  not  adopt  40  CFR  270.42  Appendix  1 . 
"  Only  the  Non-HSWA  portion  of  Checklist  78  is  im 


C.  Decision 

I  conclude  that  Florida's  application 
for  these  program  revisions  meet  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Florida  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised,  except  where 
otherwise  noted. 

Florida  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facihties  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  hmitations  of  its 
program  revision  application,  its 
previously  approved  authorities  and 
where  otherwise  noted  in  this  Notice. 
Florida  also  has  primary  enforcement 
responsibihties,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Sections 
3008.  3013,  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
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ChecWist 


•64 


65 


67 


70 


71 


72 


73 


76 


"78 


Description 

Delay  of  Closure  Period  for  Hazartkxjs  Waste  Facilities 

Mining  Waste  Exclusion 

Testing  and  Monitoring  Activities 

Changes  to  Part  124  ; 

Mining  Waste  Exclusion  11 

Modification  of  F019  Listing  

Testing  and  Monitoring  Activities;  Technical  Corrections 

Criteria  for  Listing  Toxic  Wastes;  Technical  Amendment 
Land  Dispsal  Restrictions  Third-Third  Scheduled  Wastes 


FR  date  and 


8/14/89;  54 
FR  33376. 

9/1/89;  54 
FR  36592. 

9/29/89;  54 
FR  40260. 


Vailous 


1/23/90;  55 
FR2322. 


2/14/90;  55 
FR5340. 

3/9/90;  55 
FR  8948. 


5/4/90;  55 
FR  18726. 

6/1/90;  55 
FR  22520. 


Florida  rule 


17-730.180(1)  &  (2)  FAG 

403.721(2)  &  (6)FS 

17-730.030(1)  FAC 

403.72(1)  FS 

1 7-730.021  (1)(a)  FAC 

17-730.030(1) 

403.704(15)  FS 

403  72(1) 

17-730.1 84 .220&280  FAC 

17-4.0804100 

403.704(16),       722FS       (1) 

(3)(5)(a)A(b)(10)(b) 
403.061(14) 
17-730.020(1)  FAC  .030(1). 

160(1) 
403.704(15)  FS 
403.72(1) 
403.721  (2)(3) 
17-730.030,021 
403.72(1) 
403.704(15) 
17-730.021(1)(a)FAC 
17-730.030(1)  FAC 
403.704(15)  F.S 
403.72(1)  F.S 
17-730.030(1) 
403.72(1) 
17-730.030 
403.72(1) 


.'.')^*»?1."°'  2^/°  ^^^  ^79:^^  Appendix  l,  "Permit  Modifications  for  Hazardous  Waste  Manapement  Facilities 

"Only  the  Non-HSWA  portion  of  Checkli2r78  is  included  here.  The  remainder  of  Cl^l^  78  ^l?^S3!ded1?HlwA  Cluster  II. 


C.  Decision 

I  conclude  that  Florida's  application 
for  these  program  revisions  meet  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  Florida  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised,  except  where 
otherwise  noted. 

Florida  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application,  its 
previously  approved  authorities  and 
where  otherwise  noted  in  this  Notice. 
Florida  also  has  primary  enforcement 
responsibihties.  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Sections 
3008.  3013,  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12666 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
FlexibiUty  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 


authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
apphcability  of  certain  Federal 
regulations  in  favor  of  Florida's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities. 

This  rule,  therefore,  does  not  require 
a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6912(a),  6926,  6974(b)). 

Dated:  June  22,  1994. 
John  R.  Barker, 
Acting  Regional  Administrator 
[FR  Doc  94-16721  Filed  7-8-94;  8:45  am) 
BILLING  COOE  6S8fr-6(M> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Ofxter  7069 
(CA-«40-5440-10-ZBAF;  CACA  30534) 

Withdrawal  of  Public  Land  In  Aid  of  the 
State  of  California  To  Study  a  Site  for 
the  Proposed  Ward  Valley  Lov^Levai 
Radioactive  Waste  Facility,  San 
Bernardino  County.  CA 

AGENCY:.  Bureau  of  Land  Management, 
Interior. 

ACnON:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  1.000 
acres  of  public  land  from  agricultural 
entry  and  mining  for  a  period  of  3  years 
for  the  Bureau  of  Land  Management  to 
allow  the  State  of  CaUfomia  sufficient 
time  to  fully  study  its  proposal  to  site 
a  low-level  radioactive  waste  facility  on 
the  land.  The  land  has  been  and  will- 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  July  11.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Romoli,  BLM  dlalifomia  Desert 
District  Office.  6221  Box  Springs  Blvd., 
Riverside,  California  92507,  (909)  697- 
5237. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
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Management  Act  ol  1976,  43  U.S.C. 
1714  (1986),  it  is  oidered  as  follows: 

1.  Subject  to  valip  existing  rights,  the 
following  described  public  land  is 
hereby  withdra\ATi  from  settlement  or 
entry  under  the  agmcultural  land  laws 
und  location  under  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)). 
but  not  from  leasin ;  xinder  the  mineral 
leasing  laws,  to  pre  tect  the  land  while 
the  State  of  Califon  xia  conducts  a  study 
of  the  area  to  determine  the  feasibiUty 
cf  locating  the  proj  losed  Ward  Valley 
Low-Level  Radioactive  Waste  Facility  at 
the  site,  and  for  otl  er  purposes: 

San  Bernardino  Meri  dian 


T.  9  N..  R. 
Sec  26. 
Sec.  27. 
Sec.  34; 


19  E.. 

SWV«SW' 

SV2S>'2; 

WV^WVz. 


The  area  described  coatains  1.000  acres  in 
San  BemardiDO  Coun  ty 

2.  The  withdraw  il  made  by  this  order 
does  not  alter  the  a  iplicability  of  those 
public  land  laws  g(  veming  the  use  of 
the  land  under  leas  e.  Ucense,  or  permit, 
or  governing  the  di  sposal  of  their 
mineral  or  vegetati  /e  resources  other 
than  under  the  mir  ing  laws. 

3.  This  withdraw  al  will  expire  3  years 
from  the  effective  (  ate  of  this  order 
unless,  as  a  result  (fa  review  conducted 
before  the  expirati(  n  date  pursuant  to 
Section  204(0  of  th  s  Federal  Land 
Policy  and  Manag^nent  Act  of  1976.  43 
U.S.C.  1714(f)  (198$).  the  Secretary 


determines  that  the 
extended. 

[}ated:  luly  1.  1994 
Bob  Amctroo^ 
Assistant  Secretary  Oj  thi 
(FK  Doc.  94-16662  P|ed 
aauNQ  cooe  43i<»-4»-^ 


withdrawal  shall  be 


w  Interior. 

7-8-94;  8:45  ami 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part 


a  91-303; 


[MM  Oocfcat  Na  91-403:  RM-4707,  RM- 
6799.  FaHl-7754.  RM-7813,  RM-7996,  RM- 
T997,  RM-799e  and  f|M-7999] 

Radio  Broadcasting  Services;  Butier, 
Evergreen  and  Jaakson,  AL,  and  Bay 
Springs,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  dociiment 
changes  to  the  FM 
in  response  to  petil|ions 
Broadcasting  Corp. 
Broadcasting  Co. 
Broadcasting  Corpdrali 


makes 
Table  of  Allotments 
filed  by  Butler 
Cotton  Valley 
Wolff 
ion.  See  56  FR 


and 


55648,  October  29,  1991.  We  shall 
substitute  Channel  228C2  for  Channel 
228A.  Butler,  Alabama,  at  coordinates 
32-08-10  and  88-15-00;  substitute 
Channel  232A  forChaimel  228A,  Bay 
Springs,  Mississippi,  at  coordinates  31- 
59-00  and  89-13-50;  and  substitute 
Channel  227C1  for  Channel  227C2. 
Evergreen,  Alabama,  at  coordinates  31- 
14-48  and  86-48-32.  In  response  to  a 
counterproposal  filed  by  Radio  Station 
WHOD,  Inc.,  we  will  substitute  Channel 
233C2  for  Channel  233C3  at  Jackson, 
Alabama,  at  coordinates  31-30-35  and 
88-02-39.  The  petition  filed  by  G.  Dean 
Pearce  for  EUisville.  Mississippi,  has 
been  withdrawn.  The  petition  filed  by 
Faulkner-Phillips  for  Bay  Minette.  AL. 
Butler.  AL  and  Waynesboro,  MS  has 
also  been  withdrawn.  The 
counterproposals  filed  by  G.  Dean 
Pearce,  James  Ducker  and  Thomas 
William  Hickman,  III  and  Newton 
Broadcasting  Company,  Inc.,  have  been 
dismissed.  With  this  action,  this 
proceeding  is  terminated. 
EFFECnvC  DATE:  August  19,  1994. 
FOR  FURTHER  INFORHflATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORIMAnON:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-303. 
adopted  Jiine  23. 1994.  and  released  July 
6.  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  W19  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc..  2100  M 
Street,  NW.,  Suite  140.  Washington.  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDED] 

1  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  228A  and  adding 
Channel  228C2  at  Butler,  removing 
Channel  227C2  and  adding  Channel 
227C1  at  Evergreen,  and  removing 
Chaimel  233C3  and  adding  Channel 
233C2  at  Jackson. 


3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  228A 
and  adding  Channel  232A  at  Bay 
Springs. 

Federal  Commun'ications  Comrnission. 
|ohn  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
(FR  Doc.  94-16660  Filed  7-8-94;  8:45  am| 
BILUNO  COOE  e712-01-M 


47  CFR  Parts  80  and  87 

(PR  Docket  No.  93-1 43;  FCC  94-1 70] 

Registration  of  406  MHz  Radiot>eacons 
in  the  Marine  Services  and  Aviation 
Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  will  require 
registration  of  406.025  MHz 
radiobeacons  with  the  National  Oceanic 
and  Atmospheric  Administration  of  the 
United  States  Department  of  Commerce 
(NOAA).  This  action  is  in  response  to  a 
request  from  the  United  States  Coast 
Guard  (Coast  Guard).  The  registration  of 
406.025  MHz  radiobeacons  aid  search 
and  rescue  personnel. 
EFFECTIVE  DATE:  September  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  Shaffer.  (202)  632-7197.  Private 
Radio  Bureau. 

SUPP1.EMENTARV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  FCC  94-170.  adopted  June 
13,  1994.  and  released  July  6.  The  full 
text  of  this  Report  and  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  Room  230.  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
hic,  2100  M  Street,  Suite  140, 
Washington.  DC  20037.  telephone  (202) 
857-3800. 

Sunmiar>- of  Report  and  Order 

1 .  The  United  States  Coast  Guard 
(Coast  Guard)  filed  a  petition  (RM- 
8008).  Public  Notice  No.  1894. 
requesting  that  the  Commission  aimend 
Part  80  of  the  Rules,  47  CFR  Part  80.  to 
require  registration  of  emergency 
position  indicating  radiobeacons 
(EPIRBs)  operating  on  the  frequency 
406.025  MHz  with  the  National  Oceanic 
and  Atm.nspheric  Administration 
(NOAA).  Additionally,  in  the  Report 
and  Order  in  PR  Docket  No.  92-125  (58 
FR  3012tj.  5/26/93).  the  Commission 


stated  that  it  would  address  separately 
the  issue  of  mandatory  registration  of 
emergency  locator  transmitters  (ELTs) 
operating  on  the  frequency  406.025 
MHz  in  the  Aviation  Services. 

2.  Beacon  registration  is  essential  to 
realize  the  full  benefit  of  the  406  MHz 
satellite  system.  The  Air  Force,  Coast 
Guard.  NOAA  and  National  Aeronautics 
and  Space  Administration  (NASA)  agree 
that  having  access  to  registration 
information  along  with  the  improved 
location  accuracy  of  the  406  MHz 
system  can  result  in  a  reduction  of  the 
time  needed  to  complete  a  SAR 
operation.  NOAA  and  NASA  estimate 
that  registration  will  save  on  average  6 
hours  per  mission.  Further.-  NOAA 
states  that  its  experience  with  voluntary 
registration  of  408  EPIRBs  shows  that 
when  406  EPIRBs  are  registered  in  its 
database  the  Coast  Guard  has  been  able 
to  avoid  luinecessarily  using  SAR 
resources  by  screening  false  distress 
signals  through  telephone  calls  to 
registered  owners.  Typical  mission  costs 
of  launching  a  single  heUcopter  to  locate 
and  investigate  a  distress  signal  are 
approximately  $4,000.  The  potential 
savings  to  the  Federal  government  and 
SAR  forces  are  substantial  with  no 
additional  cost  or  burden  to 
manufacturers  and  little  burden  to 
beacon  users.  The  beacon  user  would  be 
required  to  mail  to  NOAA  the  pre-paid, 
pre-addressod  post  card  that  the 
manufacturers  currently  provide 
requesting  registration  information.  In 
view  of  the  strong  suj)port,  and  because 
beacon  registration  can  provide  valuable 
distress  information  to  SAR  personnel 
concerning  the  type  and  size  of  the 
aircraft/vessel  as  well  as  prevent 
launching  potentially  dangerous 
missions  on  false  distress  signals,  we 
will  require  that  406  MHz  ELTs  and  406 
MHz  EPIRBs  be  registered  in  NOAA's 
database. 

3.  We  certify  that  the  Regulatory    ' 
Flexibihty  Act  of  1980  does  not  apply 
to  this  rule  making  proceeding  because 
if  the  proposed  rule  amendments  are 
promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibility  Act.  The 
change  proposed  herein  will  have  a 
beneficial  effect  on  the  marine  and 
aviation  community  by  enhancing 
information  available  to  SAR  personnel 
for  use  in  distress  situations  and  will 
not  have  a  significant  economic  impact 
on  any  entity.  The  Secretary  shall  send 
a  copy  of  this  Notice  of  Proposed  Rule 
Making,  including  the  certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  605(b)  of  the 
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stated  that  it  would  address  separately 
the  issue  of  mandatory  registration  of 
emergency  locator  transmitters  (ELTs) 
operating  on  the  frequency  406.025 
MHz  in  the  Aviation  Services. 

2.  Beacon  registration  is  essential  to 
realize  the  full  benefit  of  the  406  MHz 
sateUite  system.  The  Air  Force,  Coast 
Guard,  NfOAA  and  National  Aeronautics 
and  Space  Administration  (NASA)  agree 
that  having  access  to  registration 
information  along  with  the  improved 
location  accuracy  of  the  406  MHz 
system  can  result  in  a  reduction  of  the 
time  needed  to  complete  a  SAR 
operation.  NOAAand  NASA  estimate 
that  registration  will  save  on  average  6 
hours  per  mission.  Further,-  NOAA 
states  that  its  experience  with  voluntary 
registration  of  406  EPIRBs  shows  that 
when  406  EPIRBs  are  registered  in4ts 
database  the  Coast  Guard  has  been  able 
to  avoid  imnecessarily  using  SAR 
resources  by  screening  false  distress 
signals  through  telephone  calls  to 
registered  owners.  Typical  mission  costs 
of  launching  a  single  helicopter  to  locate 
and  investigate  a  distress  signal  are 
approximately  $4,000.  The  potential 
savings  to  the  Federal  government  and 
SAR  forces  are  substantial  with  no 
additional  cost  or  biu-den  to 
manufactiu^rs  and  little  burden  to 
beacon  users.  The  beacon  user  would  be 
required  to  mail  to  NOAA  the  pre-paid, 
pre-addressod  post  card  that  the 
manufacturers  currently  provide 
requesting  registration  information.  In 
view  of  the  strong  support,  and  because 
beacon  registration  can  provide  valuable 
distress  information  to  SAR  personnel 
concerning  the  type  and  size  of  the 
aircraft/vessel  as  well  as  prevent 
launching  potentially  dangerous 
missions  on  false  distress  signals,  we 
will  require  that  406  MHz  ELTs  and  406 
MHz  EPIRBs  be  registered  in  NOAA's 
database. 

3.  We  certify  that  the  Regulatory 
Flexibihty  Act  of  1980  does  not  apply 
to  this  rule  making  proceeding  because 
if  the  proposed  rule  amendments  are 
promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibility  Act.  The 
change  proposed  herein  will  have  a 
beneficial  effect  on  the  marine  and 
aviation  commimity  by  enhancing 
information  available  to  SAR  personnel 
for  use  in  distress  situations  and  will 
not  have  a  significant  economic  impact 
on  any  entity.  The  Secretary  shall  send 
a  copy  of  this  Notice  of  Proposed  Rule 
Making,  including  the  certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  605(b)  of  the 


Regulatory  Flexibility  Act.  Pub.  L.  No. 
96-354,  94  Stat.  1164.  5  U.S.C.  601-612 
(1980). 

List  of  Subjects 

47  CFR  Part  80 

Communications  equipment,  Marine 
safety. 

47  CFR  Part  87 

Communications  equipment.  Aviation 
safety. 

Federal  Communications  Commission. 
LaVera  F.  Marehall. 

Acting  Secretary. 

Final  Rule 

Parts  80  and  87  of  Chapter  I  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authoiity:  Sees.  4,  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C  154,  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068.  1081-1105.  as  amended;  47 
U.S.C  151-155.  301-609;  3  UST  3450.  3  UST 
4726.  12  UST  2377. 

2.  Section  80.215(d)  is  amended  by 
revising  the  second  sentence  in  Note  3 
to  read  as  follows: 

§80215    Transmitter  power. 

•  •         *         *         ♦ 

(d)*  *  * 

(D*  *  * 

Note  3  *  *  *  For  cable  repair  ships 
operating  on  radiodetermination 
fiiequencies.  15  watts;  see  §80. 375(b). 

•  •        *        *        • 

3.  Section  80.1061  is  amended  by 
revising  the  last  two  sentences  of 
paragraph  (e)  and  revising  paragraph  (f) 
to  read  as  follows: 

§80.1061    Special  requirements  for  406.025 
MHz  EPIRBs. 

•  •         •         »         * 

(e)  *  *  •  With  each  marketable  EPKB 
imit  the  manufacttirer  or  grantee  must 
include  a  postage  pre-paid  registration 
card  printed  with  the  EPIRB 
identification  code  addressed  to: 
NOAA/NESDIS,  SARSAT  Operations 
Division,  E/SP3,  Federal  Building  4, 
Washington,  DC  20233.  The  registration 
card  must  request  the  owner's  name, 
address,  telephone  number,  type  of 
ship,  alternate  emergency  contact  and 
include  the  following  statement: 
"WARNING— failure  to  register  this 
EPIRB  v«th  NOAA  before  installation 
could  result  in  a  monetary  forfeiture 
being  issued  to  the  owner." 


(f)  To  enhance  protection  of  life  and 
property  it  is  mandatory  th,at  each 
406.025  MHz  EPIRB  be  registered  with 
NOAA  before  installation  and  that 
information  be  kept  up-to-date. 
Therefore,  in  addition  to  the 
identification  plate  or  label 
requirements  contained  in  §§  2.925, 
2.926  and  2.1003  of  this  Chapter,  each 
406.025  MHz  EPIRB  must  be  provided 
on  the  outside  with  a  clearly  discemable 
permanent  plate  or  label  containing  the 
following  statement:  "The  owner  of  this 
406.025  MHz  EPIRB  must  register  the 
NOAA  identification  code  contained  on 
this  label  with  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
whose  address  is:  NOAA,  NOAA/ 
SARSAT  Operations  Division,  E/SP3, 
Federal  Building  4,  Washington,  D.C. 
20233."  Vessel  owners  shall  ad\ase 
NOAA  in  writing  upon  change  of  vessel 
or  EPIRB  ownership,  transfer  of  EPIRB 
to  another  vessel,  or  any  other  change  in 
registration  information.  NOAA  will 
provide  registrants  vdth  proof  of 
registration  and  change  of  registration 
postcards. 


PART  87— AVIATION  SERVICES 

4.  The  authority  citation  for  Part  87 
continues  to  read  as  follows: 

Authority:  48  Stat.  1068. 1082.  as 
amended;  47  U.S.C.  154,  303.  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068, 1081-1105,  as  amended;  47 
U.S.C  151-156.  301-609. 

5.  Section  87.138  is  ammided  by 
revising  paragraph  (d)  to  read  as 
follows: 

§87.138    Emission  flmitatlons. 


(d)  Except  for  telemetry  in  the  1435- 
1535  MHz  band,  when  the  frequency  is 
removed  from  the  assigned  frequency  by 
more  than  250  percent  of  the  authorized 
bandwidth  for  aircraft  stations  above  30 
MHz  and  all  ground  stations  the 
attenuation  must  be  at  least  43+10  logio 
pYdB. 

•  *        •        «        • 

6.  In  Section  87.199  paragraphs  (e) 
and  (f)  are  revised  to  read  as  follows: 

§87.199    Special  requirements  for  406.025 
MHz  ELTs. 

•  »         •         •         » 

(e)  An  identification  code,  issued  by 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA),  the  United 
States  Program  Manager  for  the  406.025 
MHz  COSPAS/SARSAT  sateUite  system, 
must  be  programmed  in  each  ELT  unit 
to  establish  a  unique  identification  for 
each  ELT  station.  With  each  marketable 
ELT  unit  the  manufacturer  or  grantee 
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must  include  a 
registration  card  pri 
identification  code 
NOAA/NESDIS.  S/ 
Division.  E/SP3. 
Washington,  DC 
card  must  request 
address,  telephone 
aircraft,  alternate 
include  the  followi 
•WARNING— fkilun 
with  NOAA  before  i 
result  in  a  monetary 
issued  to  the  owner. 

(f)  To  enhance 
property  it  is 
406.025  MHz  ELT 
with  NOAA  before  i 
information  be  kept 
addition  to  the 
label  requirements 
§§2.925.  2.926  and 
Chapter,  each  406 
be  provided  on  the 
clearly  discemable 
label  containing  the 
statement:  "The 
MHz  ELT  must  regi 
identification  code 
label  with  the 
Atmospheric  Admin 
whose  address  is 
SARSAT  Operations 
Federal  Building  4. 
20233."  Aircraft  ow 
NOAA  in  writing 
aircraft  or  ELT  ow 
change  in  registratioi  i 
operators  must  notify 
transfer  of  ELT  to  an 
outside  of  the  owner 
other  change  in  regis' 
NOAA  will  provide 
proof  of  registration 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  an^  Atmospheric 
Administration 

50  CFR  Part  681 

[Docket  No.  d40690-4lb0;  I.D.061794B] 

RIN  0648-AG73 

Crustacean  Fisheriei  of  the  Western 
Pacific  Region 

AGENCY:  National  Ma  me  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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a  ddressed  to: 
A  ISAT  Operations 
Feqeral  Building  4, 

The  registration 
owner's  name, 
EJumber,  type  of 

contact  and 
statement: 
to  register  this  ELT 
1  istallation  could 
"orfeiture  being 

proiection  of  life  and 
manda  ory  that  each 
ralist  be  registered 
stallation  and  that 
ip-to-date.  In 
ident  fication  plate  or 
contained  in 
1003  of  this 
MHz  ELT  must. 
0  itside  with  a 
p  jrmanent  plate  or 
oUowing 
owr^r  of  this  406.025 
the  NOAA 
c  mtained  on  this 
National  Oceanic  and 
stration  (NOAA) 
N(>AA.  NOAA/ 
Division.  E/SP3. 
ashington,  D.C. 
shall  advise 
up<)n  change  of 
oieiship,  or  any  other 
information.  Fleet 
NOAA  upon 
( ither  aircraft 
control,  or  an 
ration  information, 
jstrants  with 
change  of 


IKgl? 

<nd  I 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACnON:  Interpretive  rule;  regulatory 

amendment. 

SUMMARY:  NMFS  pubUshes  this 
interpretive  rule  to  clarify  the  definition 
of  the  landing  requirement  in  Federal 
regulations  implementing  the  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  The  purpose  of  this  action  is  to 
remove  an  unintended  barrier  to 
fishermen  who  might  have  difficulty 
renewing  their  limited  entry  permits 
because  there  was  no  quota  in  1993. 
EFFECTIVE  DATE:  July  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
James  J.  Morgan  at  (310)  980—1036  or 
Mr.  AU-in  Z.  Katekaru  at  (808)  541- 
2927. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  implementing  Amendment  7  (57  FR 
10437.  March  26.  1992)  to  the  FMP 
established  a  limited  entry  program  for 
the  Northwestern  Hawaiian  Islands. 
Among  the  provisions  implemented  was 
the  establishment  of  a  landing 
requirement  for  renewing  permits  each 
year.  The  Code  of  Federal  Regulations  at 
50  CFR  681.30(c)(2)  states  that  a  permit 
will  be  renewed  for  a  subsequent  year 
only  if  the  permitted  vessel  was  used  to: 
(i)  land  the  equivalent  of  at  least  four 
lobsters  for  each  trap  normally  used, 
calculated  over  1  calendar  year  (the 
landing  requirement]  and  (ii)  make  the 
landings  during  at  least  one  of  the  2 
years  prior  to  the  year  for  which  the 
new  permit  would  be  valid. 

If  a  permit  were  not  renewed  or  were 
revoked,  others  could  apply  for  the 
unused  permit.  The  purpose  of  the  rule 
was  to  ensure  that  only  active  fishermen 
held  permits,  tliereby  achieving  the 
maximum  benefit  from  the  fishery. 

Permit  holders  were  notified  by  letter 
in  December  1992  that  the  1992  fishing 
year  would  be  the  first  year  to  be 
considered  as  a  qualifying  year. 
However,  in  1993,  the  quota  was  set  at 
zero  lobsters  because  the  resource  was 
not  of  a  sufficient  size  to  support  a 
fishery.  As  a  result,  those  fishermen 
who  had  not  fished  in  1992  would  have 
been  required  by  Federal  regulations  to 
land  a  minimum  number  of  lobsters  in 
1993  to  obtain  a  permit  for  the  1994 
fishing  season,  but  also  were  forbidden 
by  Federal  regulations  to  fish.  Therefore, 
the  rule  is  being  amended  to  make  the 
regulations  clear  that  the  landing 
requirement:  (1)  will  not  apply  until  at 
least  2  years  of  lobster  fishing  has 


occurred  beginning  in  1992;  and  (2) 
must  be  met  in  one  of  the  2  most  recent 
years  in  which  lobster  fishing  under  tlie 
limited  entry  program  was  authorized. 
Since  lobster  fishing  under  the  limited 
entry  program  was  authorized  in  1992. 
and  will  be  authorized  in  1994.  the 
landing  requirement  will  first  be 
applied  to  permit  renewals  for  the  1995 
lobster  season. 

Classification 

This  final  rule  is  issued  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  16  U.S.C.  1801  et  seq 

In  that  this  rule  merely  interprets  an 
existingxegulation  without  creating  any 
new  rights,  or  duties,  it  is  not  subject  to 
the  requirement  of  notice  and  an 
opportunity  for  public  comment  under 
5  U.S.C.  553(b)(A).  Similarly,  as  an 
interpretive  rule,  this  rule  is  not  subject 
to  a  30  day  delay  ineffective  datfi 
pursuant  to  authority  set  forth  at  5 
U.S.C.  553(d)(2^. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of  E.O. 
12866 

List  of  Subjects  in  50  CFR  Part  681 

Fisheries.. Reporting  and 
recordkeeping  requirements. 

Dated:  July  6. 1994 
Charles  Kamella, 

Acting  Program  Management  Officer. 
National  Marine  Fisheries  Senice_, 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  681  is  amended 
as  follows: 

PART  681— WESTERN  PACIFIC 
CRUSTACEAN  FISHERIES 

1.  The  authority  citation  for  part  681 
continues  to  read  as  follows; 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  681.30.  paragraph  (c)(2)(ii)  is     . 
revised  to  read  as  follows: 

§  681 .30    Limited  access  management 
program. 

•        •  -      •        ft        *\     - 

(c)*   *   •        - 
(2)*    .    . 

(ii)  Beginning  with  renewals  for  the 
1995  fishing  season,  make  the  landings 
under  paragraph  (c)(2)(i)  of  this  section  . 
during  at  least  one  of  the  2  most  recent 
years  in  which  fishing  was  authorized 
under  §681.31.-   ■  ' 

(FR  Doc.  94-16740  Filed  7-6-94:  4:4L'  pin) 
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This  section  of  the  FEDERAL  REGISTER      i 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM     .      . 

12  CFR  Part  230 

(Regulation  00;  Docket  No.  R-0836] 

Truth  \n  Savings 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule  and  extension  of  "^ 
comment  period. 

SUMMARY:  On  May  11.  1994,  the  Board 
requested  comment  on  a  proposal  to 
amend  Regulation  DD  (Truth  in  Savings) 
dealing  with  crediting  and 
compounding  practices  and  having  the 
■effect  of  producing  an  annual 
percentage  yield  (APY^  that  reflecls  the 
time  value  of  money.  The  Board  is 
extending  the  comment  period  for  60 
days  to  give  the  public  additional  time 
to  provide  com.ments.  In  addition,  the 
Board  is  publishing  for  comment  a 
further  alternative  for  APY  calculations 
that  would  allow  institutions  to  disclose 
an  APY  equal  to  the  contract  interest 
rate  on  time  accounts  with  maturities 
greater  than  one  year  that  do  not 
compound  interest  but  pay  interest  at 
least  annually.  This  alternative  would 
provide  the  Board  with  a  more  modest 
option  as  it  considers  a  final  resolution 
to  problems  with  APY  calculations. 
DATES:  Comments  must  be  received  on 
or  before  September  6.  1994. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0836,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary',  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:4,5  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
NW.  (between  Constitution  Avenue  and 
C  Street)  at  any  time.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9  a.m.  and  5 
p.m.  weekdays,  except  as  provided  in  12 
CFR  261.8  of  the  Board's  rules  regarding 
the  availabiUty  of  information. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM     .      . 

12  CFR  Part  230 

[Regulation  OD;  Docket  No.  R-0836] 

Truth  ki  Savings 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule  and  extension  of 
comment  period. 

SUMMARY:  On  May  11,  1994,  the  Board 
requested  comment  on  a  proposal  to 
amend  Regulation  DD  (Truth  in  Savings) 
dealing  with  crediting  and 
compounding  practices  and  having  the 
■effect  of  producing  an  annual 
percentage  yield  (APY^  that  reflecls  the 
time  value  of  money.  The  Board  is 
extending  the  comment  period  for  60 
days  to  give  the  public  additional  time 
to  provide  comments.  In  addition,  the 
Board  is  publishing  for  comment  a 
further  alternative  for  APY  calculations 
that  would  allow  institutions  to  disclose 
an  APY  equal  to  the  contract  interest 
rate  on  time  accounts  with  maturities 
greater  than  one  year  that  do  not 
compound  interest  but  pay  interest  at 
least  annually.  This  alternative  would 
provide  the  Board  with  a  more  modest 
option  as  it  considers  a  final  resolution 
to  problems  with  APY  calculations. 
DATES:  Comments  must  be  received  on 
or  before  September  6,  1994. 
ADDRESSES:  Comments  shouldl  refer  to 
Docket  No.  R-0836,  and  may  be  mailed 
to  William  VV.  Wiles,  Secretar}-,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
NW.  (between  Constitution  Avenue  and 
C  Street)  at  any  time.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9  a.m.  and  5 
p.m.  weekdays,  except  as  provided  in  12 
CFR  261.8  of  the  Board's  rules  regarding 
the  availabihty  of  information. 


FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ahrens^Senior  Attorney,  Kyung  Cho  or 
Kurt  Schumacher,  Staff  Attorneys. 
Division  of  Consumer  and  Commimity 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412;  for  questions 
associated  with  the  regulatory  flexibility 
analysis.  Gregory  Elliehausen, 
Economist,  Office  of  the  Secretary,  at 
(202)  452-2504;  for  the  hearing 
impaired  only,  Dorothea  Thompson. 
Telecommunicatfons  Device  for  the 
Deaf, "at  (20.2)452-3544. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  Truth  in  Savings  Act  (12  U.S.C. 
4301  et  seq.)  requires  deposifon,' 
institutions  to  provide  disclosures  to 
consumers  about  their  deposit  accounts, 
including  an  annual  percentage  yield 
(APY)  on  interest-bearing  accounts.  The 
act  is  implemented  by  the  Board  s 
Regulation  DD  (12  CFR  part  230),  which 
became  effective  June  21. 1993  (see  57 
FR  43337  and  58  FR  15077). 

Because  the  current  formula  for 
calculating  the  APY  assumes  that 
interest  remains  on  deposit  until 
maturity,  the  resulting  APY  may— but 
does  not  always — reflect  the  time  value 
of  money.  The  formula  produces  an 
APY  that  is  less  than  the  contract 
interest  rate  for  long-term  certificates  of 
deposit  (CDs)  that  are  noncompounding 
bufpay  interest  periodicallv.  On 
December  6, 1993,  the  Board  published 
a  proposal  that  called  for  an  additional 
APY  formula  that  would  have  factored 
into  the  APY  calculation  the  specific 
time  intervals  for  interest  paid  on  the 
account — that  is,  the  time  value  of 
money  (58  FR  64190).  The  proposal  was  . 
withdrawn  on  May  11,  based  on 
considerations  of  cost  and  regulatory 
burden  (59  FR  24376). 

In  the  context  of  deliberations  about 
the  December  1993  proposal,  the  Board 
considered  related  issues  reg.irding 
depository  institutions'  compounciing 
and  crediting  practices.  On  May  11, 
1094,  the  Board  proposed  amendments 
t.o  clarify  the  relationship  between 
compounding  and  crediting  and  provide 
an  alternative  basis  for  eliminating 
anomalies  produced  by  the  current  APY 
formula  (59  FR  24378)'.  The  Board  has 
received  requests  for  an  ex-tension  of  the 
proposul's  comment  period,  due  to  end 
on  July  5,  1994;  the  Board  is  extending 


the  comment  period  to  September  6, 
1994. 

Alternative  APY  Resolution 

In  addition  to  extending  the  comment 
period  on  the  current  proposal,  the 
Board  has  decided  to  solicit  comment 
on  an  alternative  approach  for  APY 
calculations.  Under  this  alternative,  the 
only  institutions  affected  would  be 
those  ofi'ering  noncompounding  muhi- 
year  CDs  that  pay  interest  at  least 
annually  Those  institutions  would 
disclose  an  APY  equal  to  the  interest 
rate,  regardless  of  whether  interest 
payments  were  made  annually  or  more 
frequently.  The  APY  for  all  other 
accounts  would  reflect  the  interest  rate 
paid  and  any  compounding.  Interest 
payments  by  check  or  transfer  would 
not  be  factored  into  the  APY 
calculation. 

This  alternative  (called  Approach  B  in 
the  December  1993  proposal)  was 
<  onsidered  by  the  Board  in  its 
deliberations  on  adding  a  new  APY 
formula.  The  Board  declined  to  adopt 
Approach  B  at  that  time,  mainly  based 
on  concerns  about  the  limited  resolution 
of  anomalies'associated  with  the  APY 
and  costs  associated  with  its 
implementation. 

A  number  of  factors  have  led  the 
Board  to  reopen  comments  on  this 
alternative.  The  Congress  chose  the  APY 
as  the  primary  uniform  measurement  for 
comparison  shopping  among  deposit 
accounts.  The  Board  believes  the  APY 
formula  should  produce  a  mathematical 
figure  that  is  easily  understood  and 
readily  reveals  to  consumers  an 
account's  comparative  value.  The  Board 
also  believes  that  regulatory  compliance 
should  be  as  simple  and  cost-effective  as 
possible,  and  that  reductions  in  product 
variety  and  consumer  choice  due  to 
regulatory  requirements  should  be 
minimized. 

Taking  all  these  factors  into  account . 
and  recognizing  that  all  formulas 
(  ontain  assumptions  that  are  valid  in 
some  cirf  umstances  and  not  in  others, 
the  Board  seeks  comment  on  whether 
this  limited  approach  would  achieve  a 
s.itisfactory  resolution  of  the  competing 
interests  for  accuracy,  consumer 
understanding,  product  flexibility,  and 
ease  of  compliance. 

The  Board  also  solicits  comment  on 
whether  adoption  of  such  an  alternative 
\vould  reduce  the  incentive  for 
institutions  to  offer  compounding  multi- 
year  CDs.  For  exampje,  assume  two 
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institutions  offer  a 
6.00%  interest  rat< 
monthly  interest 
annual  compounding 
advertise  a  6.00% 
consumer  deposi 
$120  if  interest  ch^ks 
and  $123.60  if 
account. 


moi  ley 


(2)  Proposed  Regu 
Sectioa-by^Sectioii 


two-year  CD  with  a 
one  mandates 
cjiecks,  the  other  offers 
Both  could 
^PY.  even  though  a 
$1,000  receives 
are  paid  annually 
is  left  in  the 


ting: 


atory  Revisions: 
Analysis 


A  section-by-s©(lion  description  of 
proposed  amendm  ents  follows. 

Section  230.4 — Ao  :ount  Disclosures 

Paragraph  (b)(6) — 1  "eatures  of  Time 
Accounts 

The  regulation  n  iquires  a  disclosure 
for  institutions  off)  ring  time  acomnts 
that  compound  int  ;rest  and  permit  a 
consumer  to  withd  raw  accrued  interest 
during  the  account  term.  The  disclosure 
states  that  the  APY  assumes  interest 
remains  on  deposii  until  maturity  and 
that  a  withdrawal  <if  interest  will  reduce 
earnings.  The  Boar  J  request  comments 
on  whether  a  similar  disclosure  would 
be  helpful  to  consumers  purchasing 
noncompounding  i  auhi-year  CDs  that 
pay  interest  at  leas  annually  and 
disclose  an  APY  equal  to  the  interest 
rate.  For  example.  \he  disclosure  would 
alert  consumers  that  dollar  earnings  will 
be  less  than  ibr  a  n  ulti-year  CD  with  the 


same  maturity  (anc 


,t> 


oi 


If  so 


Appendix  A  to  Par 
Percentage  Yield 


Part  I.  Annual  PeTt:fentage 
Account  Disclosures 
Purposes 

A.  General  rules 
alternative  approac  i, 
amendments  to  Ap  send 
institutions  that  ofl  f^r 
multi-year  CDs  tha 


disclosing  the  same 


APY)  that  compouj  ids  annually.  The 

Board  solicits  sugg  jstions  for  text  that 

would  be  most  hel  )ful  to  consumers. 

Section  230.8 — Ad  rertising 

Paragraph  (cM6) — ^Iieatures  of  Time 
Accounts 

The  regulation  r^uires 
advertising  APYs 
features  about  the 
solicits  comment 
institutions  adverti  sing 
the  interest  rate  on 
multi-year  accountfe 
payments  annually 
also  to  make  a  disc 
discussed  above, 
suggestions  for  text 
helpful  to  consume  rs 
account  the  constraints 
media. 


institutions 
disclose  other  key  ~ 
4ccount.  The  Board 
whether 

an  APY  equal  to 
noncompounding 
that  make  interest 
should  be  required 
osure  like  the  one 

,  the  Board  solicits 
that  would  be 
and  take  into 
of  advertising 


230— Annual 
Chlculation 


Yield  for 
and  Advertising 

Under  the 
.the  proposed 
ix  A  only  affect 
noncompounding 
pay  interest  at  least 


annually.  A  new  paragraph  E  is  added 
to  clarify  how  APYs  shall  be  determined 
for  such  accoimts.  The  Board  requests 
comment  on  the  proposed  paragraph 
and  accompjmying  example. 

Appendix  B — Model  Clauses  and 
Sample  Forms 

The  Board  solicits  comments  on 
model  clauses  or  additional  sample 
forms  that  may  be  appropriate  if  the 
amendments  are  adopted. 

(3)  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Dodcet  No.  R-0836,  and.  when  possible, 
should  use  a  standard  typeface  with  a 
type  size  of  10  or  12  characters  per  inch. 
This  will  enable  the  Board  to  convert 
the  text  into  machine-readable  form 
through  electronic  scanning,  and  will 
facilitate  automated  retrieval  of 
comments  for  review.  Also,  if 
accompanied  by  an  original  document 
in  paper  foim,  comments  may  be 
submitted  on  3V2  inch  or  5V4  inch 
computer  diskettes  in  any  IBM- 
compatible  IXJS-based  fOTmat. 

(4)  Regulatory  Flexibility  Analysis  and 
Paperwork  Reduction  Act 

The  Board's  Office  of  the  Secretary 
previously  prepared  an  economic 
impact  statement  on  the  proposed 
alternative  dealing  with 
noncompounding  multi-year  CDs  that 
pay  interest  at  least  annually.  A  copy  of 
the  analysis  may  be  obtained  from 
Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551.  at  (202) 
452-3245. 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  use.  33;  5  CFR  1320.13).  the 
proposed  revisions  will  be  reviewed  by 
the  Board  imder  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget  after 
consideration  of  comments  received 
during  the  public  corfiment  {>eriod. 

List  of  Subjects  in  12  CFR  Part  230 

Advertising,  Banks.  Banking, 
Consumer  protection.  Deposit  accounts, 
Interest.  Interest  rates.  Truth  in  savings. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
the  regulation.  New  language  is  shown 
inside  bold-faced  arrows,  while 
language  that  would  be  deleted  is  set  off 
with  bold-faced  brackets. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  230  as  follows: 


PART 230— TRUTH  IN  SAVINGS 
(REGULATION  DO) 

1.  The  authority  citation  for  part  230 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  4301.  et  seq. 

2.  In  Part  230  Appendix  A  would  be 
amended  by  revising  the  second 
sentence  in  the  introductory  text  to  Part 
I  and  the  first  sentence  of  paragraph  A. 
and  by  adding  a  new  paragraph  £  as 
follows: 

Appendix  A  to  Part  230 — Annual 
Percentage  Yield  Calculation 


Part  I.  Annual  Percentage  Yk-ld  for  Account 
Disclosures  and  Advertising  Purposes 

*  •  •  Sp>ecial  rules  apply  to  accounts  with 
tiered  and  stepped  interest  rates^.  and  to 
certain  time  accounts  with  a  stated  maturity 
greater  than  one  j-ear^ 

A.  General  Rules 

►Except  as  provided  in  Part  I.E.  of  this 
appendix,  the  -^  [The]  annual  percentage 
yield  shall  be  calculated  by  the  formula 
shown  below.  *  *  * 

»         •        •         •         » 

►E.  Time  accounts  with  a  stated  maturity 
greater  than  one  year  that  compound  interest 
less  often  than  annually 

For  time  accounts  with  a  stated  maturity 
greater  than  one  year  that  do  not  compound 
interest  on  an  annual  or  more  frequent  basis, 
and  that  require  (or  permit)  the  consumer  to 
withdraw  interest  at  least  annually,  the 
annual  percentage  yield  shall  be  equal  to  the 
interest  rate. 

Example: 

(l)lf  an  institution  offers  a  SI .000  two-year 
certificate  of  deposit  that  credits  interest 
semi-annually  solely  by  check  or  transfer, 
and  there  is  no  compounding  at  a  6.00% 
interest  rate,  the  annual  percentage  yield  is 
6.00%.-^ 

•  »         »      '  »         * 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  5,  W94. 

WilUam  W.  Wiles, 

Secretary-  of  the  Board. 

(PR  Doc.  94-16641  Filed  7-»-94;  6:45  aixi] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  33 

[Docket  No.  94-ANE-18;  Notice  No.  33-08] 

Special  Conditions;  General  Electric 
Aircraft  Engines  Model{s)  GE90-7SB/- 
85B/-76B  Turt>ofan  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  special 

conditions. 


Federal  Rpgistnr  /  V( 


SUMMARY:  This  document  proposes 
special  conditions  for  the  General 
Electric  (GE)  Aircraft  Engines  Model(.s') 
GE9Q-75B/-e5B/-76B  turbofan  engines. 
The  Federal  Aviation  Administration 
(FAA)  has  determined  that  the 
requirements  of  Federal  Aviation 
Regulation  (FAR)  14  CFR  part  33, 
including  the  requirements  of  §  33.94. 
Blade  Containment  and  Rotor 
Unbalance  Test,  relative  to  the  location 
of  fan  blade  fracture  for  the  containment 
test,  do  not  contain  adequate  or 
^appropriate  safety  standards  for  the 
certification  of  the  GE90-75B/-85B/- 
76B  turbofan  engines.  This  finding  is 
based  on  a  novel  or  unusual  design 
feature  of  the  GE90  fan  blade.  Therefore, 
this  document  proposes  special 
conditions  which  the  Administrator 
finds  necessary  to  establish  a  level  of 
safety  equivalent  to  that  established  by 
the  airworthiness  standards  of  part  33  of 
the  FAR. 

DATES:  Comments  must  be  submitted  on 
or  before  August  25, 1994. 

ADDRESSES:  Comments  on  this  proposal 
may  be  submitted  in  triplicate  to: 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  94-ANE-18,  12  New 
England  Executive  Park.  Burlington, 
Massachusetts  01803-5299.  Comments 
must  be  marked:  Docket  No.  94-ANE- 
18.  Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

POR  FURTHER  INFORMATION  CONTACT: 
Tim  Mouzakis.  Engine  and  Propeller 
Standards  Staff.  ANE-lio,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  FAA,  New- 
England  Region.  12-New  England 
Executive  Park,  Burlington,  MA  01803- 
5229;  telephone  (617)  238-7114;  fax 
(617)238-7199. 

SUPPLEMENTARY  INFORMATION:  -  • 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  under  DATES, 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposal. 
The  proposal  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 
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SUMMARY:  This  document  proposes 
special  conditions  for  the  General 
Electric  (GE)  Aircraft  Engines  Model(.s') 
GE9Q-75B/-85B/-76B  turbofan  engines. 
The  Federal  Aviation  Administration 
(FAA)  has  determined  that  the 
requirements  of  Federal  Aviation 
Regulation  (FAR)  14  CFR  part  33, 
including  the  requirements  of  §  33.94. 
Blade  Containment  and  Rotor 
Unbalance  Test,  relative  to  the  location 
of  fan  blade  fracture  for  the  containment 
test,  do  not  contain  adequate  or 
^appropriate  safety  standards  for  the 
certification  of  the  GE90-75B/-85B/- 
76B  turbofan  engines.  This  finding  is 
based  on  a  novel  or  unusual  design 
feature  of  the  GE90  fan  blade.  Therefore, 
this  document  proposes  special 
conditions  which  the  Administrator 
finds  necessary  to  establish  a  level  of 
safety  equivalent  to  that  established  by 
the  airworthiness  standards  of  part  33  of 
the  FAR. 

DATES:  Comments  must  be  submitted  on 
or  before  August  25, 1994. 

ADDRESSES:  Comments  on  this  proposal 
may  be  submitted  in  triplicate  to: 
Federal  Aviation  Administration  (FAA). 
New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attn:  Rules 
Docket  No.  94-ANE-18,  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803-5299.  Comments 
must  be  marked:  Docket  No.  94-ANE- 
18.  Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tim  Mouzakis,  Engine  and  Propeller 
Standards  Staff.  ANE-lio.  Engine  and 
Propeller  Directorate.  Aircraft 
Certification  Service.  FAA.  New 
England  Region.  12New  England 
Executive  Park.  Burlington,  MA  01803- 
5229:  telephone  (617)  238-7114;  fax 
(617)238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  under  DATES. 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposal. 
The  proposal  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received.  ■ 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  special  conditions.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  proposal  will  be  filed  in  the  docket. 

Commenters  wishing  the  FAA  to 
ackjiowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  94-ANE-18." 
The  postcard  will  be  date  stamped  and 
returned  io  the  commenter. 

Background 

On  December  16,  1991,  General 
Electric  Aircraft  Engines  applied  for 
type  certification  of  Model(s)  GE90- 
75B/-65B/-76B  turbofan  engines.  These 
engines  incorporate  a  first  stage  fan 
blade  manufactured  using  carbon 
graphite  composite  material.  This 
unusual  design  feature  results  in  the 
GE90  fan  blade  having  significant 
difference  in  material  property 
characteristics  when  compared  to 
conventionally  designed  fan  blades 
using  non-composite  materials.  For 
example,  the  probability  that  a 
composite  fan  blade  will  fail  below  the 
inner  flowpath  diameter  is  highly 
improbable,  making  inappropriate  the 
requirement  contained  in  §33.94 
paragraph  (a)  subparagraph  (1)  to  show 
blade  containment  after  a  failure  of  the 
blade  at  the  outermost  retention  feature. 

The  current  requirements  of  §  33.94 
are  based  on  metallic  blade 
characteristics  and  service  history  and 
are  not  appropriate  for  the  unusual 
•  design  features  of  the  composite  fan 
blade  found  on  the  GE90  series  turbofan 
engines.  The  FAA  has  determined  that 
a  more  realistic  blade  retention  test  will 
be  achieved  with  a  fan  blade  failure  at 
the  inrier  flowpath  diameter  (complete 
airfoil)  instead  of  the  outermost 
retention  feature  as  is  currently  required 
by  §  33.94  paragraph  (a)  subparagraph 
(1). 

The  FAA  has  also  determined  that  the 
composite  fan  blade  construction 
presents  other  factors  that  must  be 
considered.  Tests  and  analyses  nmst 
account  for  the  effects  of  in-sen'ice 
deterioration  of,  manufacturing  and 
materials  variations  in,  and 
environmental  effects  on  the  composite 
material.  Further,  tests  and  analyses 
must  show  that  a  lightning  strike  on  the 
composite  fan  blade  will  not  result  in  a 
hazardous  conditfon  to  the  aircraft  and 


that  the  engine  will  meet  the 
requirements  of  §  33.75.  Therefore,  these 
Special  Conditions  are  proposed  which 
define  the  additional  requirements 
which  the  Administrator  considers 
necessary  to  establish  a  level  of  safely 
equivalent  to  that  established  by  the' 
Airworthiness  Standards  of  part  33, 

Type  Certification  Basis 

Under  the  provisions  of  §21,101, 
General  Electric  Aircraft  Engines  must 
show  that  the  GE  Model(s)  GE90-75B/ 
-85B/-76B  turbofan  engines  met  the 
requirementstjf  the  appUcable 
regulations  in  effect  on  the  date  of  the 
application.  Those  Federal  Aviation 
Regulations  are  §  21,21.  as  amended 
through  Amendment  21-68.  August  10, 
1990.  and  part  33,  as  amended  through 
Amendment  33-14,  August  10,  1990, 

The  Administrator  finds  that  the 
applicable  airwprthiness  regulations  in 
part  33,  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  GE90  series  turbofan  engine 
because  of  its  novel  or  unusual  design 
feature.  Therefore,  the  Administrator 
proposes  these  special  conditions  under 
the  provisions  of  §21,16  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice  and  opportunity 
for  comment,  as  required  by  §  1 1  28  and 
§  11, 29(b),  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§21,101  paragraph  (b)  subparagraph  (2), 

Conclusion 

This  action  affects  only  GE  Model(s) 
GE90-75B/-85B/-76B  turbofan  engines. 
It  is  not  a  rule  of  general  appHcabilify 
and  affects  only  tJie  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
engines  containing  this  novel  or 
unusual  design  feature. 

List  of  Subjects  in  14  CFR  Part<33 

Air  transportation.  Aircraft,  Aviation 
safely,  safety. 

The  authority  citation  for  these 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  IJ.S.C.  App.  13,54(a).  1421. 
142.3:  49  U.S.C.  106(g):  14  CFR  21,16.  and  14 
CFR  1.1,28, 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
General  Electric  Aircraft  Engines  GE9G 
series  turbofan  engines. 

(a)  The  following  must  be  shown  by 
tests  and  analyses,  or  other  methods 
acceptable  to  the  Administrator,  that,  in 
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lieu  of  the  fan  blade  cxantainment  test 
with  the  fan  Made  failing  at  the  point 
specified  in  §  33.94  )aragraph  (a) 
subparagraph  (1).  a  i  ui  blade 
containment  test  wilh  the  fan  blade 
failing  at  the  inner  fl  owpart  diameter 
demonstrates: 

(1)  That  the  disk  a  id  fan  blade 
retention  system  car  withstand  without 
failure  a  centrifugal  cad  equal  to  twx) 
times  the  maximum  load  which  the 
engine  could  experi^  nee  within 
approved  operating  imitations,  and 

(2)  That  by  a  proct  dure  approved  by 
the  -Administrator  ar  operating 
limitation  must  be  ettablished  which 
specifies  the  maximi  im  allowable 
number  of  start-stop  stress  c^-cles  for  the 
fan  blade  retention  st'stem.  The  fan 
blade  retention  system  includes  the 
portion  of  the  fan  bli  de  from  the  inner 
flowpath  diameter  ii  ward  to  the  blade 
dovetail,  the  blade  retention 
components,  and  th(  fan  disk  and  fan 
blade  attachment  features. 

(b)  It  must  be  sbov  -n  that  the 
probability  of  fan  bUde  retention  s>-stem 
failure,  for  any  caust .  during  the  ser\Tce 
life  of  the  engine  to  I  te  extremely 
improbable. 

(c)  It  must  be  sho\|n  by  test  or 
analysis  that  a  lightr  ing  strike  on  the 
composite  fan  blade  structure  will  not 
result  in  a  hazardou!  condition,  and  that 
the  engine  will  meet  the  requirements  of 
fj  33.75. 

(d)  The  tests  and  ahaiyses  required  by 
(nMD  and  (a)(2)  of  th  Bse  special 
cxMiditions  must  aoci  >unt  for  the  effects 
of  in-service  deterioi  ation. 
manufacturing  and  r  laterials  variations, 
and  environmental  t  ffects. 

Issued  in  Burlington  Massachusetts,  on 
June  28. 1994. 

Ronald  L.  Vavruska, 

Acting  Manager.  Engine  •  and  Propeller 
Directorate.  Aircraft  Ce  rtification  Ser\-ice. 
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SUMMAflY:  The  Commission  is  proposing 
to  amend  its  regulations  to  establish 
provisions  conoeming  the  recovery  of 
wholesale  and  retail  stranded  costs  by 
pubhc  utilities  and  transmitting  utilities 
under  sections  205,  206,  211  and  212  of 
the  Federal  Power  Act.  The  Commission 
seeks  public  comment  concerning  the 
issues  raised  bj'  the  proposed 
rulemaking. 

DATES:  Written  comments  must  be 
received  by  the  Commission  by 
September  9. 1994.  Reply  conunents 
must  be  received  by  the  Commission  by 
October  11, 1994. 

ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Douglass.  Office  of  the  General 
Counsel.  Federal  EJiergy  Regulatcay 
Commission.  825  North  Capitol 
Street.  N'E.,  Washington,  DC  20426: 
Telephone:  (202)  208-2143  (legal 
issues). 

Michael  A.  Coleman,  Office  of  Electric 
Power  Regulation.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426;  Telephone:  (202)  208-1236 
(technical  issues). 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  at  941  North  Capitol 
Street.  NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (dPS),  an  electronic  bulletin 
board  senice,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300,  1200.  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  order  will  be  available 
on  CIPS  for  30  days  fi-om  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dorn  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Stnee^,.  NE.. 
Washington,  DC  20426. 
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I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  seeks  public 
comment  on  amending  its  regulations  to 
establish  provisions  concerning  the 
recovery  of  wholesale  and  retail 
stranded  costs  by  public  utilities  and 
transmitting  utilities  under  sections  205, 
206.  211  and  212  of  the  Federal  Power 
Act  (FPA).'  Wholesale  stranded  costs 
are  defined  as  any  legitimate,  prudent 
and  verifiable  costs  incurred  by  a  public 
utility  or  a  transmitting  utility  to 
provide  service  to  a  wholesale 
requirements  customer  that 
subsequently  becomes,  in  whole  or  in 
part,  an  unbundled  transmission 
services  customer  ^  of  that  public  utility 
or  transmitting  utility.  Retail  stranded 


'  A  public  utilily  is  dermed  under  section  201(e) 
of  the  FPA  as  "any  f)erson  who  qwns  or  operates 
facilities  subject  to  the  furisdiction  of  the 
Commission  under  this  Part  totber  than  laciliUes 
subject  to  such  jurisdiction  solely  by  reason  of 
section  210.  211.  or  212)."  A  transmitting  utility  is 
deHned  under  section  3(23)  of  the  FPA  as  "any 
electric  •utility.  qualif>'ingcoger»eration  facility, 
qualifying  small  power  production  facUily.  or 
Federal  power  marketing  agency  which  owns  or 
operates  electric  power  transmission  facilities 
which  are  used  for  the  sale  of  electric  energy  at 
wholesale."  Not  all  transmitting  utilities  are  public 
utilities.  For  instance,  a  municipally -owned  electric 
utility  that  owns  transmis.<gon  facilities  which  are 
u.sed  for  the  sale  of  electric  energy  at  wholesale  is 
a  transmitting  utility,  but  is  not  a  public  utility. 

-An  unbundled  transmission  services  customer  is 
one  who  purchases  transmission  as  a  product  rhdt 
is  spparatp  from  tl^e  purchase  of  generation. 


costs  are  defined  as  any  legitimate, 
prudent  and  verifiable  costs  incurred  by 
a  public  utility  or  transmitting  utility  to 
provide  service  to  a  retail  franchise 
customer  that  subsequently  becomes,  in 
whole  or  in  part,  directly  or  indirectly, 
an  unbundled  transmission  services 
customer  of  that  public  utility  or 
transmitting  utility. 

For  recovery  of  wholesale  stranded 
costs,  the  proposed  rule  distinguishes 
between  stranded  costs  associated  with 
wholesale  requirements  contracts 
executed  after  the  date  the  proposed 
rule  is  published  in  the  Federal  Register 
("new"  contracts)  and  stranded  costs 
associated  with  wholesale  requirements 
contracts  executed  on  or  before  that  date 
("existing"  contracts). 

The  proposed  rule  would  not  allow  a 
public  utility  or  transmitting  utility  to 
seek  recovery  of  stranded  costs 
associated  with  "new"  wholesale 
requirements  contracts  through 
transmission  rates  for  section  205  or  211 
transmission  services.  Recovery  of  such 
costs  will  not  be  allowed  except  through 
explicit  stranded  cost  provisions 
contained  in  new  wholesale 
requirements  contracts. 

If  the  seller  under  a  new  wholesale 
requirements  contract  is  a  public  utility, 
and  the  new  contract  explicitly 
addresses  stranded  cost  recovery,  the 
public  utility  may  seek  recovery,  in 
accordance  with  the  contract,  under 
sections  205-206  of  the  FPA.^  The 
public  utility  may  not  seek  recovery  of 
wholesale  stranded  costs  through  any 
transmission  rate  for  section  205  or  211 
transmission  services.  If  the  seller  under 
a  new  wholesale  requirements  contract 
is  a  transmitting  utility  subject  to  the 
Commission's  jurisdiction  under  section 
211.  but  not  also  a  public  utility  subject 
to  the  Commission's  section  205-206 
jurisdiction,*  there  will  be  no 
Commission  forum  for  addressing 
wholesale  stranded  costs  associated 
with  the  new  contract.  Such  utilities 
will  not  be  able  to  seek  recovery  of 
wholesale  stranded  costs  associated 
with  such  new  contracts  through  rates 
for  transmission  services  ordered  under 
section  211.  and  the  Commission  does 
not  have  jurisdiction  over  their  power 
sales  contracts.  Therefore,  these  utilities 
must  address  recovery  of  stranded  costs 


'  For  example,  when  a  public  utility  files  a  new 
wholesale  requirements  contract  that  contains  an 
explicit  exit  fee  amount,  it  may  request  that  the 
Conunission  allow  it  to  recover  the  fee.  in 
accordance  with  the  contract,  without  having  to 
make  a  subsequent  section  205  filing,  as  long  as  the 
exit  fee  provision  is  sufficiently  specific.  Customers 
are  contractually  obligated  to  pay  such  exit  fees 
previously  approved  by  the  Commission,  and  such 
an  exit  fee  is  part  of  the  filed  rate. 

*  Compare  16  U.S.C  796(23)  with  16  U.S.C. 
824(e). 
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costs  are  defined  as  any  legitimate, 
prudent  and  verifiable  costs  incurred  by 
a  public  utility  or  transmitting  utility  to 
provide  service  to  a  retail  franchise 
customer  that  subsequently  becomes,  in 
whole  or  in  part,  directly  or  indirectly, 
an  unbundled  transmission  services 
customer  of  that  public  utility  or 
transmitting  utility. 

For  recovery  of  wholesale  stranded 
costs,  the  proposed  rule  distinguishes 
between  stranded  costs  associated  with 
wholesale  requirements  contracts 
executed  after  the  date  the  proposed 
rule  is  published  in  the  Federal  Register 
("new"  contracts)  and  stranded  costs 
associated  with  wholesale  requirements 
contracts  executed  on  or  before  that  date 
("existing"  contracts). 

The  proposed  rule  would  not  allow  a 
public  utility  or  transmitting  utility  to 
seek  recovery  of  stranded  costs 
associated  with  "new"  wholesale 
requirements  contracts  through 
transmission  rates  for  section  205  or  211 
transmission  services.  Recovery  of  such 
costs  will  not  be  allowed  except  through 
explicit  stranded  cost  provisions 
contained  in  new  wholesale 
requirements  contracts. 

If  the  seller  under  a  new  wholesale 
requirements  contract  is  a  public  utility, 
and  the  new  contract  explicitly 
addresses  stranded  cost  recovery,  the 
public  utility  may  seek  recovery,  in 
accordance  with  the  contract,  under 
sections  205-206  of  the  FPA.^  The 
public  utility  may  not  seek  recovery  of 
wholesale  stranded  costs  through  any 
transmission  rate  for  section  205  or  211 
transmission  services.  If  the  seller  under 
a  new  wholesale  requirements  contract 
is  a  transmitting  utility  subject  to  the 
Commission's  jurisdiction  under  section 
211,  but  not  also  a  public  utility  subject 
to  the  Commission's  section  205-206 
jurisdiction,*  there  will  be  no 
Commission  forum  for  addressing 
wholesale  stranded  costs  associated 
with  the  new  contract.  Such  utilities 
will  not  be  able  to  seek  recovery  of 
wholesale  stranded  costs  associated 
with  such  new  contracts  through  rates 
for  transmission  services  ordered  under 
section  211.  and  the  Commission  does 
not  have  jurisdiction  over  their  power 
sales  contracts.  Therefore,  these  utiUties 
must  address  recovery  of  stranded  costs 


^For  example,  when  a  public  utility  files  a  new 
wholesale  requirements  contract  that  contains  an 
explicit  exit  fee  amount,  it  may  request  that  the 
Commission  allow  it  to  recover  the  fee.  in 
accordance  with  the  contract,  without  having  to 
make  a  subsequent  section  205  filing,  as  long  as  the 
exit  fee  provision  is  sufficiently  specific.  Customers 
are  contractually  obligated  to  pay  such  exit  fees 
previously  approved  by  the  Commission,  and  such 
an  exit  fee  is  part  of  the  filed  rate. 

*  Compare  16  U.S.C  796(23)  with  16  U.S.C. 
824(e). 


through  their  new  wholesale 
requirements  contracts  subject  to  the 
appropriate  regulatory  authority 
approval. 

With  regard  to  stranded  costs 
associated  with  "existing"  wholesale 
requirements  contracts,  the  proposed 
rule  provides  a  three-year  transition 
period  during  which  public  utilities 
must  attempt  and  non-public  utihties 
are  encouraged  to  attempt  to  renegotiate 
certain  existing  contracts,  and  during 
which  they  may  seek  recovery  of 
stranded  costs  as  follows: 

(a)  If  an  existing  wholesale 
requirements  contract  expHcitly 
addresses  stranded  costs  through  an  exit 
fee  or  other  stranded  cost  provision,  no 
public  utility  or  transmitting  utility  may 
seek  recovery  of  stranded  costs 
associated  with  that  contract  through 
transmission  rates;  the  utility  may 
recover  such  costs  only  as  specified  in 
the  requirements  contract. 

(b)  If  an  existing  wholesale 
requirements  contract  does  not 
explicitly  address  stranded  costs 
through  an  exit  fee  or  other  stranded 
cost  provision,  the  parties  to  the 
contract,  within  a  three-year  transition 
period,  must  make  a  good  faith  attempt 
to  negotiate  a  stranded  cost  amendment 
to  the  contract.  If  the  parties  are  able  to 
negotiate  an  amendment,  and  the  selling 
utility  under  the  contract  is  a  public 
utility,  the  amendment  should  be  filed 
for  Commission  approval  under  section 
205  or  206  of  the  FPA  prior  to  the  end 
of  the  three-year  period.  If  the  parties  to 
the  existing  contract  are  not  able  to 
negotiate  an  amendment,  and  the  selling 
utility  under  the  contract  is  a  public 
utility,  the  pubfic  utility  may 
unilaterally  file  a  proposed  amendment, 
under  section  205  or  206  of  the  FPA, 
prior  to  the  end  of  the  three-year 
period.'  If  an  amendment  is  not  filed 
and  the  customer  leaves  the  public 
utility's  system  after  the  end  of  the 
three-year  transition  period,  the 
Commission  will  deny  any  extra- 
contractual  stranded  cost  claim  in  a 
section  205  or  206  requirements  rate 
proceeding  arising  imder  the  contract  in 
question. 

(c)  If  an  existing  wholesale 
requirements  contract  does  not 


■•  If  ihe  selling  utility  is  a  transmitting  utility  that 
is  not  also  a  public  utility,  its  wholesale 
requirements  contracts  are  not  subject  to  this 
Commission's  jurisdiction.  Therefore,  such 
transmitting  utility  should  within  the  three-vear 
transition  period  take  whatever  steps  are  permitted 
or  required  under  its  regulatory  requirements  lo 
unilaterally  propose  to  its  regulatory  authority  a 
stranded  cost  provision  as  an  amendment  to  its 
existing  contract.  Under  this  proposal,  it  will  not  be 
permitted  to  seek  stranded  cost  recovery  from  this 
Commission  after  the  close  of  the  three-year 
transition  period. 


explicitly  address  stranded  costs 
through  an  exit  fee  or  other  stranded 
cost  provision,  and  if,  prior  to  the  end 
of  the  three-year  transition  period,  the 
customer  gives  notice  pursuant  to  the 
contract »  that  it  will  no  longer  purchase 
all  or  part  of  its  requirements  from  the 
selling  utility  but  instead  willpurchase 
from  the  selling  utility  unbundled 
section  205  or  section  211  transmission 
services  ^  that  will  begin  prior  to  the  end 
of  the  three-year  period,  then  the  selling 
utility  may  seek  to  recover  stranded 
costs  from  that  customer  through 
jurisdictional  transmission  rates.  This  is 
the  only  circumstance  in  which  the  rule 
proposes  to  allow  wholesale  stranded 
cost  recovery  through  transmission 
rates. 

(d)  If  a  utility  does  seek  recovery  of 
stranded  costs  as  permitted  by  the 
proposed  rule,  and  the  existing 
wholesale  requirements  contract 
contains  a  notice  provision,  there  will 
be  a  rebuttable  presumption  that  the 
utility  had  no  legitimate  expectation  of 
continuing  to  serve  the  customer 
beyond  the  period  provided  for  in  the 
notice  provision. 

With  regard  to  retail  stranded  costs, 
the  proposed  rule  adopts  a  strong  policy 
preference  that  appropriate  State  or 
local  regulatory  authorities  address,  in 
whatever  manner  they  deem 
appropriate,  stranded  cost  recovery.  The 
proposed  rule  provides  alternative 
proposals  for  how  the  Commission  will 
address  retail  stranded  costs.  The 
Commission  expresses  no  preference  in 
favor  of  either  alternative.  Under  the 
first  alternative,  the  rule  provides  that  if 
the  appropriate  State  or  local  authority 
does  not  explicitly  address  retail 
stranded  costs,"  or  if  there  is  conflict 
among  authorities  within  a  State  or 
among  different  States,  the  Commission 
will  entertain  requests  to  recover 
stranded  costs  in  section  205-206  rates 
for  wholesale  or  retail  transmission 
services  in  interstate  commerce, ^  or  in 
section  212  rates  for  wholesale 
transmission  services  ordered  under 


"■This  refers  to  proper  notice  given  in  accordance 
wiih  the  contract.  If  the  customer  attempts  lo  breach 
the  contract,  the  utility  will  have  the  usual 
recourse. 

'I.e..  sen-ices  pursuant  to  a  transmission  tariff  or 
agreement  on  file  with  the  Commission  under  FPA 
section  205.  or  services  pursuant  lo  a  request  for  an 
order  under  FPA  section  211. 

"See  discussion,  infra,  section  in.C.(6)(ii). 
regarding  mechanisms  by  which  states  might 
explicitly  address  retail  stranded  costs. 

•"Wholesale  transmission  services"  means  the 
transmission  of  electric  energ>'  sold,  or  to  be  sold, 
at  wholesale  in  interstate  commerce.  This  is  the 
definition  contained  in  FPA  section  3(24). 

For  purposes  of  this  proposed  rulemaking,  "retail 
transmission  services"  refers  lo  the  transmission  of 
electric  energy  sold,  or  lo  be  sold,  in  interstate 
commerce  directly  to  a  retail  customer. 
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(Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission). 

III.  Discussion 

A.  Background 

Historically,  electric  utilities  entered 
into  long-term  contracts  to  make 
ivholesale  requirements  sales  (bundled 
sales  of  generation  and  transmission)  to 
municipal,  cooperative  and  investor- 
owned  utihties.  Under  these  contracts, 
utilities  often  committed  to  provide  all 
(full  requirements)  or  part  (partial 
requirements)  of  a  customer's  power 
needs  for  the  contract  period.  .Although 
these  wholesale  requirements  contracts 
are  typically  for  defined  terms,  they 
often  were  rolled  over  or  extended  when 
the  contract  term  expired. 

The  historical  supply  relationship 
between  utilities  and  their  wholesale 
requirements  customers,  however,  has 
begun  to  undergo  significant  change  as 
a  result  of  increased  competition  in 
wholesale  power  generation  and  greater 
customer  access  to  transmission 
services. 

Increased  competition  in  wholesale 
power  generation  began  with  the 
enactment  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA).'"  PURPA  provided  incentives 
for  the  development  of  alternative 
generation  sources  known  as  qualifying 
facilities  (QFs).  In  addition,  state- 
approved  competitive  bidding  programs 
paved  the  way  for  the  growth  of  non- 
traditional  utility  generators.  Finally, 
the  Energy  Policy  Act  of  1992  (Energy 
Policy  Act)  "  provided  regulatory- 
exemptions  to  encourage  a  new  class  of 
whoU>sale  power  producers  known  as 
exempt  wholesale  generators  (EVVGs). 

As  competition  in  wholesale  power 
generation  has  increased,  so  has  the 
ability  of  customers  to  gain  access  to  the 
transmission  services  necessary  to  reach 
competing  suppliers.  In  earlier  years,  a 
few  customers  were  able  to  obtain 
access  as  a  result  of  court  proceedings, 
beginning  with  the  Supreme  Court's 
decision  in  Otter  Tail  Power  Co.  v. 
United  States.  410  U.S.  366  (1973).  In 
recent  years,  a  growing  number  of 
public  utilities  voluntarily  agreed  to  file 
transmission  tariffs  of  general 
applicability,  i.e.,  tariffs  that  permit 
transmission  access  for  any  entity  that 
will  be  making  sales  for  resale  of  electric 
energy.''  In  rnost  instances,  access  was 
provided  in  order  to  obtain  Commission 


'"It. t;S(i  ifcoi.rtsp*/ 

"Fub.  L.  102-186.  106  St«l  2776(19921. 

'-  See.  e.g.  Entergy  Services.  Inc..  58  FERC  % 
(.1.2:w.  crfffon  rp/i'g,  60  FtRC  ^  61.168  (19921. 
'ifiC'tKi!  pending  sub  nam  Cjjun  Electric  Power 
Coc:j  eracive.  Inc..  et  al.  v.  FERC.  Nov  92-1461.  ei 
til  u)C.Cif  filpd  Sept.  24.  IWiJ  (Entr/pl. 


approval  of  a  merger  or  consolidation  ' 
or  Commission  authorization  of  mai  ki;l- 
based  rates  for  generation  servic(»s.  '•* 
The  Commission,  in  many  insttmces. 
conditioned  its  approval  of  certain 
mergers  upon  transmission  access  in 
order  to  mitigate  potential 
anticompetitive  effects.'* 

The  trend  toward  greater  transmission 
access  has  been  accelerated  by  the 
passage  of  the  Energy  Pohcy  Act.  which 
substantially  expanded  the 
Commission's  authority  to  order 
transmission  services.  Under  amended 
section  211  of  the  FPA.  the  Commission 
may  order  wholesale  transmission 
services,  upon  application,  to  any 
electric  utility.  Federal  power  marketing 
agency,  or  any  other  person  generating 
electric  energy  for  sale  for  resale.'^  Thus 
far,  the  Commission  has  granted 
requests  for  mandatory  transmission 
services  pursuant  to  section  211  in  five 
of  the  six  cases  it  has  acted  on. 
including  four  proposed  orders  and  one 
final  order.  In  addition,  several  public 
utilities  have  filed  voluntary  wholesale 
transmission  tariffs  subsequent  to  the 
passage  of  the  Energy  PoUcy  Act. ' ' 

During  the  transition  to  a  fully 
competitive  wholesale  power  market, 
some  utilities  may  incur  stranded  costs 
as  wholesale  customers  leave  their 
systems  to  purchase  power  "elsewhere.  A 
utility  may  have  buih  facilities  or 


''Sw.  e.g..  Public  Service  Company  ofColorado. 
59  FERC  1  61.311  (1992).  reh'g  denin!.  62  FEi<C  1 
61.013(1993). 

'■'See.  eg.  Ente.-gy.  58  FERC  at  61 .740 

"  See.  eg .  Utah  Power  &  Light  Company,  et  al . 
Opinion  No.  318.  45  FERC  1  61,095  (19881,  order 
on  rp/ig,t)pinion  No.  318-A,  47  FERC  \  61,209 
(1989).  order  on  rehg.  Opinion  No.  318-B,  48  FERC 
1  61,035  (19891.  affd  in  relevant  port  sub  nom 
Environmental  Action  Inc..  ef  al  v.  FERC.  939  F.2d 
1057  (D.C  Clr  1991);  Northeast  Utilities  Service 
Compwin.y  (Re  Public  Service  Company  of  New 
Hampshire).  Opinion  No.  364-A,  58  FERC  1  61,070, 
rehg  denied.  Opinion  .No.  364-B.  59  FERC  1 
61.042,  order  granting  motion  to  vacate  and 
dismissing  request  for  rehearing.  59  FERC  1  6 1 ,0B9 
(19921.  affirmed  in  relevant  part  sub  nom.  Northeast 
Utilities  Service  Companv  v.  FERC,  Nos.  92-1 165, 
et  al.  (1st  Cir  May  19,  1993). 

'*Under  section  212(h).  no  order  issued  hy  the 
Commission  shall  be  conditioned  on  or  require  tlrt; 
transmission  of  electric  energy  to  an  ultimate 
consumer  or  to  a  "'sham"  wholesale  customer. 
However,  the  Commission  may  order  services  to  a 
"non-sham"  wholesale  customer,  eg  .  a  person 
having  an  obligation  under  State  or  local  law  to 
provide  electric  services  to  the  public  and  who 
would  utilize  transmission  or  distribution  facilities 
that  It  owns  or  cont-tils  to  deliver  all  such  electric 
energy  to  such  electric  consumer. 

'''See.  eg..  American  Electric  Power  Service 
Corporation.  67  FERC  1  61,168  (1994); 
Commonwealth  Edison  Companv,  65  FtKC  1 
61,288  (199^).  order  on  rehg.  67  FERC  H  61,325. 
(1994):  Florida  Power  i  Light  Company.  64  FERC 
1  61,361(19931.  Qrder  on  policy  issues,  66  FERC 
i  61,227  (1994).  order  on  rehg.  67  FXRC  H  v^x 
(1994):  Northern  Stales  Power  Company 
(Minnesota)  and  Northern  States  Power  Company  • 
(Wisinnsia),  67  FERC  ^  61,240  (19941 


entered  into  long-term  fuel  or  purchased 
power  supply  contracts  with  the 
reasonable  expectation,  based  on 
historical  experience  and  the  behavior 
of  its  customer,  that  its  wholesale 
requirements  contract  to  sell  electric 
energy  to  that  customer  would  be 
renewed,  and  that  the  customer  would 
pay  its  proportionate  share  of  long-term 
investments  and  other  costs  incurred.  If 
the  customer  is  able  to  obtain 
unbundled  transmission  service  from 
the  utility  in  order  to  reach  other  power 
suppliers,  the  utility  may  have 
"stranded  costs,"  If  the  utihty  does  not 
have  an  alternative  buyer  for  the  power 
previously  sold  to  the  departing 
wholesale  requirements  customer,  or 
some  other  means  of  mitigating  the 
stranded  costs,  the  costs  must  be 
recovered  from  either  thedeparting 
customer  or  the  remaining  customers  or 
borne  by  the  utility's  shareholders. 

Changes  are  also  occurring  in  retail 
electric  markets,  which  could  also  cause 
retail  stranded  costs,'*  For  instance,  as 
a  result  of  recent  action  by  the 
Massachusetts  legislature,  discussed 
infra,  the  Massachusetts  Bay  Transit 
Authority  (MBTA)  changed  from  being 
a  retail  franchise  customer  to  a 
wholesale  transmission  customer  of 
Massachusetts  Electric  Company, 
Another  example  is  the  California 
Public  Utilities  Commission's  recent 
initiation  of  a  proceeding  to  consider 
the  restructuring  of  Cahfomia's  retail 
electric  industry  to  allow  all  consumers 
to  obtain  direct  access  to  competing 
generation  service  providers, ''  The 
Michigan  Public  Service  Commission  is 
also  considering  a  plan  to  offer 
consumer  access  to  competing 
generation  suppliers  on  a  limited 
basis,^ 


'"  Relai)  stranded  costs  may  occur  when  a  retail 
franchise  customer  of  a  public  utility  or 
transmitting  utility  obtains  unbundled  transmission 
service  from  the  utility;  the  franchise  customer  may 
beconne  a  wholesale  transmission  customer  of  the 
utility  or  a  retail  transmission  customer  of  the 
utility.  Retail  stranded  costs  may  also  rwsult  from 
customer  "self-help"  actions  such  as  customer  self- 
generation,  or  a  customer  building  its  own 
transmission  line,  or  a  customer  relocating  to 
another  utility's  service  territory.  These  types  of 
retail  stranded  costs  have  long  been  a  fact  of  life  for 
utilities.  This  proceeding  ia  not  intended  to  address 
stranded  costs  resulting  bom  customer  "self-help" 
actions. 

"Order  Instituting  Rulemaking  and  Order 
Instituting  Investigation  on  the  Commission's 
Proposed  Policies  Governing  Restructuring 
California's  Electric  Services  Industry  and 
Reforming  Regulation,  California  Public  Utilities 
Commission  Nos.  R.  94-04-031, 1.  94-04-052 
(April  20',  1994). 

^In  the  matter  of  the  application  of  the 
Association  of  Businesses  Advocating  Tariff  Equity 
for  approval  of  an  experimental  retail  wheeling 
tariff  for  Consumers  Power  Company,  et  al..  MPSC 
Case  Nos.  U-10143  and  U-10176  Opinion  and 
Interim  Order  Remanding  to  the  Acbninistrativa 
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entered  into  long-term  fuel  or  purchased 
power  supply  contracts  with  the 
reasonable  expectation,  based  on 
historical  experience  and  the  behavior 
of  its  customer,  that  its  wholesale 
requirements  contract  to  sell  electric 
energy  to  that  customer  would  be 
renewed,  and  that  the  customer  would 
pay  its  proportionate  share  of  long-term 
investments  and  other  costs  incurred.  If 
the  customer  is  able  to  obtain 
unbundled  transmission  service  from 
the  utility  in  order  to  reach  other  power 
suppliers,  the  utility  may  have 
"stranded  costs."  If  the  utility  does  not 
have  an  alternative  buyer  for  the  power 
previously  sold  to  the  departing 
wholesale  requirements  customer,  or 
some  other  means  of  mitigating  the 
stranded  costs,  the  costs  must  be 
recovered  from  either  thedeparting 
customer  or  the  remaining  customers  or 
borne  by  the  utility's  shareholders. 

Changes  are  also  occurring  in  retail 
electric  markets,  which  could  also  cause 
retail  stranded  costs.'*  For  instance,  as 
a  result  of  recent  action  by  the 
Massachusetts  legislature,  discussed 
infra,  the  Massachusetts  Bay  Transit 
Authority  (MBTA)  changed  from  being 
a  retail  franchise  customer  to  a 
wholesale  transmission  customer  of 
Massachusetts  Electric  Company. 
Another  example  is  the  California 
Public  Utilities  Commission's  recent 
initiation  of  a  proceeding  to  consider 
the  restructuring  of  Cahfomia's  retail 
electric  industry  to  allow  all  consumers 
to  obtain  direct  access  to  competing 
generation  service  providers.  '^  The 
Michigan  Public  Service  Commission  is 
also  considering  a  plan  to  offer 
consumer  access  to  competing 
generation  suppliers  on  a  limited 
basis.2<' 


'"  Retail  stranded  costs  may  occur  when  a  retail 
franchise  customer  of  a  public  utility  or 
transmitting  utility  obtains  unbundled  transmission 
service  from  the  utility;  the  franchise  customer  may 
become  a  wholesale  transmission  customer  of  the 
utility  or  a  retail  transmission  customer  of  the 
utility.  Retail  stranded  coats  may  also  result  from 
customer  "self-help"  actions  such  as  customer  self- 
generation,  or  a  customer  building  its  own 
transmission  line,  or  a  customer  relocating  to 
another  utility's  service  territory.  These  types  of 
retail  stranded  costs  have  long  been  a  fact  of  life  for 
utilities.  This  proceeding  is  not  intended  to  address 
stranded  costs  resulting  frtim  customer  "self-belp" 
actions. 

"Order  Instituting  Rulemaking  and  Order 
Instituting  Investigation  on  the  Commission's 
Proposed  Policies  Governing  Restructuring 
California's  Electric  Scr^-ices  Industry  and 
Reforming  Regulation,  California  Public  Utilities 
Commission  ^4o«.  R.  94-04-031, 1.  94-04-052 
(April  20',  1994). 

»In  the  matter  of  the  application  of  the 
Association  of  Businesses  Advocating  Tariff  Equity 
for  approval  of  an  experimental  retail  wheeling 
tariff  for  Consumers  Power  Company,  et  ai.  MPSC 
Case  Nos.  U-10143  and  U-10176  Opinion  and 
Interim  Order  Remanding  to  the  A<bninistrative 


In  summary,  as  a  result  of  the 
transition  to  a  competitive  wholesale 
power  market,  we  must  be  concerned 
with  three  ways  in  which  stranded  costs 
are  most  Hkely  to  occur: 

Scenario  1:  A  wholesale  requirements 
customer  [i.e.,  a  wholesale  purchaser  of 
bundled  generation  and  transmission  " 
services)  may  obtain  unbundled 
transmission  services  from  its  existing 
supplier  in  order  to  reach  an  alternative 
generation  supplier.  It  may  obtain 
wholesale  transmission  services  either 
through  a  voluntary  bilateral  agreement 
or  voluntary  open-access  tariff  filed  by 
a  utility  under  FPA  section  205,  or  by 
obtaining  a  Commission  order  under 
FPA  section  211; 

Scenario  2:  A  retail  franchise 
customer  (or  a  group  of  retail  franchise 
customers)  may,  through  State  or  local 
government  action,  become  a  wholesale 
customer  who  obtains  from  its  existing 
supplier  either  voluntary  unbundled 
wholesale  transmission  services  under 
section  205  agreements  or  tariffs  as 
described  above,  or  obtains  such 
services  pursuant  to  a  Commission 
order  under  section  211; 

Scenario  3:  A  retail  franchise 
customer  may  obtain  unbundled  retail 
transnussion  services  from  its  existing 
supplier  in  order  to  reach  a  new 
generation  supplier,  either  through 
voluntary  unbundled  retail  transmission 
services  or  as  a  result  of  a  State  or  local 
action  requiring  the  existing  supplier  to 
provide  such  retail  transmission 
services. 2' 

Below  we  discuss  the  Commission's 
precedent  for  each  of  these  scenarios, 
and  how  we  propose  to  deal  with  such 
stranded  costs  in  the  fufiu'e. 

B.  Current  Stranded  Cost  Policy 

1 .  Wholesale  Customers  Leaving  The 
System 

The  Commission  has  always 
permitted  pubhc  utilities  to  include 
reasonable  cancellation  provisions  in 
power  sales  contracts  in  order  to  protect 
themselves  from  stranded  costs  and  to 
plan  for  the  future  needs  of  their 
systems.22  Reasonable  cancellation 


Law  Judge  for  Further  Proceedings.  Michigan  Public 
Service  Commission,  150P.U.R.4th  409  (April  11, 
1994).  appeal  dismissed  for  lack  of  jurisdiction. 
Attorney  General  v.  Michigan  Public  Service 
Commission.  No.  175245  (Mich.  Ct.  App.  June  15, 
1994). 

"  The  Commission  takes  no  position  in  this 
proceeding  regarding  the  legal  issue  of  whether 
States  have  the  authority  to  order  retail  wheeling  in 
interstate  commerce. 

^  See  Kentucky  Utilities  Company,  Opinion  No. 
169.  23  FERC 1  61.317  et  61,668,  order  on  rehg. 
Opinion  Na  169-A,  25  FERC  1  61.205  (1983). 
vacated  and  remanded  on  other  grounds,  Kentucky 
Utilities  Co.  v.  FERC,  766  F.2d  239  (6th  Cir.  1985) 
(remanded  for  lack  of  evidence  supoorting  the 


provisions  may  include  specified  "exit 
fees'  or  "termination  charges"  that  must 
be  paid  by  a  purchaser  if  it  terminates 
service  prior  to  a  contract's  termination 
date.  They  may  also  include 
"requirements  that  customers  provide 
sufficient  prior  notice  of  cancellation  to 
allow  utilities  to  avoid  stranded  costs. 

Contracts  negotiated  prior  to  the 
recent  movement  toward  increased 
transmissioii  access  and  competitive 
bulk  power  markets  may  not  contain 
provisions  requiring  notice  of 
termination  and/or  allocating 
responsibility  for  stranded  costs. 
Accordingly,  the  Commission  has 
permitted  public  utilities  to  include 
wholesale  stranded  investment  cost 
recovery  provisions  in  wholesale 
transmission  rates  when  a  public  utility 
has  filed  a  transmission  tariff  of  general 
applicability. 

In  Entergy,  public  utihties  sought  to 
include  provisions  for  the  recovery  of 
wholesale  stranded  investment  costs  as 
part  of  their  proposed  transmis&iox>tariff 
of  general  applicability.  In  that  case,  the 
Commission  stated: 

If  Entergy  has  made  investment  decisions 
l)ased  on  a  contractual  commitment  or 
reasonable  expectation  at  that  time  that  it 
would  continue  to  serve  these  customers,  it 
should  he  able  to  recover  from  them  the 
legitimate  and  verifiable  costs  invested  on 
their  behalf." 

The  Commission  reasoned  that  the 
existence  of  a  transmission  tariff  of 
general  applicability  could  increase  a 
pubhc  utility's  risk  of  stranded 
investment  far  beyond  what  was 
contemplated  when  the  public  utility 
originally  negotiated  its  power  supply 
contracts.  24  The  Commission  further 
observed  that  public  utihties  may  not 
voluntarily  offer  expanded  transmission 
access  if  doing  so  means  becoming 
subject  to  an  increased  risk  of  stranded 
in  vestment.  2  5  Therefore,  the 
Commission  stated  that  it  would  be 
appropriate  for  Entergy  to  seek  to 
recover  legitimate  and  verifiable 
stranded  investment  costs  through 
transmission  rates,  if  such  costs  were 
associated  with  contracts  entered  into 
before  the  date  of  the  Commission's 
order.  However,  the  Commission  stated 
that  it  would  not  allow  the  Entergy 
utilities  to  seek  recovery  of  stranded 
costs  associated  with  contracts  entered 
into  or  extended  after  that  date.  The 
Commission  further  indicated  in 
Entergy  ihaX  while  a  public  utility  may 
seek  to  recover  stranded  costs,  recovery 


length  of  the  rjotice  provision),  order  on  rrmand.  37 
FERC  161.299  (1986). 

"f/iteisy.  60  FERC  at  61.631. 
i*  Entergy.  58  FERC  at  61.770. 
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is  by  no  means  guarai  iteed.  The  public 
utility  bears  the  heav  '  burden  of 
showing,  among  othe  things,  that  it 
made  relevant  investi  lent  decisions 
based  on  a  "contractu  al  commitment  or 
reasonable  expectation"  that  it  would 
continue  to  serve  its  f  xisting  wholesale 
power  customers.^ 

2.  Retail-Turned-VVhcJesale  Customers 
Leaving  The  System 
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C  The  Proposed  Regulations 

Consistent  with  the  policy  objectives 
of  Congress  in  enacting  the  electric 
provisions  ofthe  Energy  Policy  Act,  the 
Commission  is  committed  to  developing 
a  competitive,  open  transmission  access, 
wholesale  bulk  power  market.  Our  goal 
is  to  facilitate  the  development  of 
competitively  priced  generation  supply 
options,  and  to  ensure  that  wholesale 
purchasers  of  electric  energy  can  reach 
alternative  power  suppliers  and  vice 
versa.  We  therefore  believe  it  is 
important  at  this  stage  ofthe  evolution 
of  the  electric  industry  to  address 
stranded  costs. 

The  financial  stability  of  the  electric 
industry  during  the  transition  to  a 
competitive  wholesale  generation 
market  will  depend  in  large  part  on:  (1) 
Whether  the  transition  to  a  competitive 
environment,  at  either  the  wholesale  or 
retail  level,  will  leave  utility  companies 
without  an  adequate  opportunity  to 
recover  costs  invested  to  serve 
customers  under  less  competitive 
circumstances;  and  (2)  whether  and  how 
regulators  address  recovery  of  some  or 
all  of  those  "stranded"  costs.  While 
there  is  no  uiuversally  accepted 
estimate  ofthe  potential  magnitude  of 
stranded  costs,  some  observers  have 
suggested  that  stranded  costs  could  total 
tens  of  billions  of  dollars,  while  others 
have  suggested  $200  billion  or  more. 
These  estimates  are  based,  to  a  large 
degree,  on  the  difference  between  the 
book  value  of  generating  assets  and  their 
presumed  market  value.^*' 

In  addition  to  concerns  about  the 
financial  stability  ofthe  industry,  we 
believe  it  is  important  to  provide  as 
much  regulatory  certainty  as  possible,  as 
early  as  possible,  to  buyers  and  sellers 
of  electric  energy  and  transmission, 
regarding  the  recovery  of  these 
potentially  significant  costs.  Buyers 
seeking  competitive  generation 
alternatives  need  to  know  the  costs 
associated  v^ith  leaving  their  existing 
suppliers  in  order  to  make  reasoned 
decisions.  Likewise,  sellers  need  to 
know  the  extent,  if  any,  to  which  they 
will  be  obligated  to  provide 
requirements  service  on  an  extra- 
contractual  basis  so  that  they  can  plan 
their  participation  in  competitive 
generation  markets. 

Accordingly,  the  Commission  believes 
it  can  best  fulfill  its  regulator)' 
responsibilities  by  addressing  the  issue 
of  stranded  costs  during  the  initial 


"^  These  estimates  include  both  wholesale  and 
retail  stranded  costs.  It  ha*  been  suggested  that  the 
potential  amount  of  retail  stranded  costs  may  be  an 
order  of  magnitude  larger  than  the  potential  amount 
of  wholesale  stranded  costs,  given  that  only  tO-lS 
percent  of  genoratiiig  investment  by  invcstor-ownf-d 
Ltili'ies  is  in  whotesjle  rate  base. 


Stages  of  the  transition  to  a  competitive 
wholesale  generation  market.^'  The 
Commission  therefore  is  proposing  to 
establish  generic  policies  and 
procedures  covering  the  treatment  of 
stranded  costs  by  public  utihties  and 
transmitting  utilities. 

The  Commission  believes  that 
stranded  cost  recovery  is  a  transition 
problem.  In  the  past,  costs  may  have 
been  incurred  by  wholesale  suppliers 
under  an  implicit  regulatory  "bargain," 
i.e.,  based  on  a  reasonable  expectation 
that  captive  customers  would  continue 
taking  service  beyond  the  term  of  their  . 
contracts  and  that  the  utility  would 
continue  to  plan  for  their  needs. '-  This 
regulatory  "bargain,"  particularly  in  the 
context  of  the  recovery  of  extra- 
contractual  stranded  costs,  may  not  be 
sustainable  in  the  face  of  wholesale 
market  forces.  The  expectation  is  that 
market  forces  will  ensure  adequate 
supply  and  wholesale  customers  will  be 
able  to  contract  for  services  from 
alternative  suppliers. 

Whereas  any  obligation  to  serve 
requirements  customers  at  the 
wholesale  level  is  a  contractual  one,  the 
traditional  obligation  to  serve  at  the 
retail  level  arises  through  utility 
monopoly  franchise  rights.  The 
traditional  retail  regulatory  compact  has 
ensured  the  utility's  financial  integrity 
by  granting  it  an  opportimity  to  recover 
prudently  incurred  costs  plus  a  fair  rate 
of  return,  in  exchange  for  regulation  by 
the  State  regulatory  authority  and  the 
duty  to  pro\ade  safe,  reliable,  reasonably 
priced  electric  service  on  demand.  Some 
states  have  recently  considered  whether 
the  traditional  franchise  duty  to  serve 
all  customers  within  the  boundaries  of 
the  designated  franchise  area  ought  to 
evolve  and  whether  this  duty  should  be 
modified  by  the  State. a* 

The  Commission  notes  that  new 
generating  capacity  can  be  built  and 
operated  at  costs  that  are  less  than  many 
utilities'  current  embedded  generating 
costs.  This  simple  fact  of  current 
economic  conditions  is  encouraging 
many  users  to  seek  access  to  the  new 
lower  cost  sources  of  supply.  Utilities 
traditionally  have  been  obligated  to 


"  Indeed,  our  e.xpericnce  during  the  regulatory 
restructuring  of  the  ges  pipeline  industry,  including 
the  issue  of  "take-or-pay"  contracts,  tells  us  that 
reasoned  decisionmaking  requites  thorough 
consideration  of  the  effects  of  regulatory  and 
statutory  changes,  including  stranded  costs.  See 
Associated  Gas  Distributors  v  FERC.  824  F.2d  981. 
1021-1030  (D.C  Cir.  1987). 

"Seea/fO  18CFR  35.15  (requiring  utilitietto 
make  a  Gting  with  the  Commission  before 
terminating  a  rate  schedule):  Pacific  Gas  &  Electric 
Company.  25  FERC  161.142  al  61.381  (1983) 
("termination  is  a  change  In  seri'ice  for  which 
notice  is  statutorily  required"). 

"  S**.  e.g..  California  Commission  Order 
Instituting  Rulemaking,  supra,  section  III. A.  &  n.l9. 


ser\'e  all  retail  customers  within  their 
franchise  territory  and  all  wholesale 
requirements  customers  to  whom  they 
have  contractually  agreed  to  provide 
service.  They  have  constructed  or 
contracted  for  generating  capacity 
sufficient  to  meet  these  service 
obligations.  If  existing  customers  leave 
their  current  utility  suppUers,  the 
utilities  may  not  be  able  to  recover  all 
of  their  prudently  incurred  costs,  in 
light  ofthe  utilities'  status  as  regulated 
entities  with  retail  franchise  service 
obligations  and  contractual  (and 
perhaps  extra-contractual)  wholesale 
service  commitments,  the  Commission 
believes  it  is  appropriate  to  provide  a 
irechanism  for  utilities  to  seek  to 
recover  prudently  incurred  costs  that 
are  stranded  during  the  transition  to  a 
competitive  electricity  supply  market. 

However,  the  amount  of  and 
responsibility  for  any  costs  stranded  in 
the  transition  to  competitive  markets 
should  be  resolved  in  as  short  a  time  as 
possible,  so  as  not  to  inhibit  customers 
from  taking  advantage  of  the 
competitive  market  and  so  that  sellers 
can  restructure  their  marketing  strategy 
to  reflect  competitive  markets.^-' 
The  Commission  assumes  that 
stranded  costs  wili  be  dominated  by 
generating  capacity.  However,  we 
believe  that  it  is  appropriate  to  consider 
stranded  costs  more  broadly,  including 
the  possibility  that  fuel  supply  costs, 
purchased  power  costs,  nuclear 
decommissioning  costs,  regulatory 
assets  and  possibly  other  costs  that  the 
utility  seller  is  obligated  to  pay  may  be 
stranded.  The  Commission  seeks  public 
comment  on  what  categories  of  costs,  in 
addition  to  investment  costs,  should  be 
eligible  for  stranded  cost  recovery.  The 
Commission  also  seeks  comment 
concerning  how  stranded  costs  should 
be  allocated  to  specific  customers. 

The  proposed  regulations  discussed 
below  would  allow  utilities  the 
opportunity  to  seek  to  directly  assign 
stranded  costs  to  the  departing 
wholesale  and  perhaps  retail  customers. 
However,  an  alternative  policy  might 
assign  wholesale  or  retail  stranded  costs 
more  broadly.  For  example,  some 
stra.aded  cost  proposals  would  require 
all  transmission  customers  (including 
native  load  which  takes  bundled 
ser^'ice)  to  pay  an  access  charge  related 
to  use  of  the  transmission  system.  The 
Commission  invites  comments  on  the 
direct  assignment  and  alternative 
methods  of  stranded  cost  recovery.  The 
Commission  also  invites  commenis  on 
\yh ether  alternative  methods,  e.g.,  an 


"In  competitive  markets,  sellers  can  rccovi-r 
thuir  costs,  whether  prudently  incurred  or  not.  only 
i.ji  to  Ihc  markpt  pri(p. 
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ser\'e  all  retail  customers  within  their 
franchise  territory  and  all  wholesale 
requirements  customers  to  whom  they 
have  contractually  agreed  to  provide 
service.  They  have  constructed  or 
contracted  for  generating  capacity 
sufficient  to  meet  these  serv'ice 
obligations.  If  existing  customers  leave 
their  current  utility  supphers,  the 
utilities  may  not  be  able  to  recover  all 
of  their  prudently  incurred  costs,  in 
light  of  the  utilities'  status  as  regulated 
entities  with  retail  franchise  service 
obligations  and  contractual  (and 
perhaps  extra-contractual)  wholesale 
service  commitments,  the  Commission 
believes  it  is  appropriate  to  provide  a 
cechanism  for  utilities  to  seek  to 
recover  prudently  incurred  costs  that 
are  stranded  during  the  transition  to  a 
competitive  electricity  supply  market. 

However,  the  amount  of  and 
responsibility  for  any  costs  stranded  in 
the  transition  to  competitive  markets 
should  be  resolved  in  as  short  a  time  as 
possible,  so  as  not  to  inhibit  customers 
from  taking  advantage  of  the 
competitive  market  and  so  that  sellers 
am  restructure  their  marketing  strategy 
to  reflect  competitive  markets.  *■' 
The  Commission  assumes  that 
stranded  costs  wali  be  dominated  by 
generating  capacity.  However,  we 
believe  that  it  is  appropriate  to  consider 
stranded  costs  more  broadly,  including 
the  possibility  that  fuel  supply  costs, 
purchased  power  costs,  nuclear 
decommissioning  costs,  regulatory 
assets  and  possibly  other  costs  that  the 
utility  seller  is  obligated  to  pay  may  be 
stranded.  The  Commission  seeks  public 
comment  on  what  categories  of  costs,  in 
addition  to  investment  costs,  should  be 
eligible  for  stranded  cost  recovery.  The 
Commission  also  seeks  comment 
concerning  how  stranded  costs  should 
be  allocated  to  specific  customers. 

The  proposed  regulations  discussed 
below  would  allow  utiHties  the 
opportunity  to  seek  to  directly  assign 
■  stranded  costs  to  the  departing 
wholesale  and  perhaps  retail  customers. 
However,  an  alternative  policy  might 
assign  wholesale  or  retail  stranded  costs 
more  broadly.  For  example,  some 
stra.ided  cost  proposals  would  require 
all  transmission  customers  (including 
native  load  which  takes  bundled 
se^^'ice)  to  pay  an  access  charge  related 
to  use  of  the  transmission  system.  The 
Commission  invites  comments  on  the 
direct  assignment  and  alternative 
methods  of  stranded  cost  recovery.  The 
Commission  also  invites  comments  on 
whether  alternative  methods,  e.g.,  an 


access  charge,  might  give  customers 
reasonable  certainty  on  the  scope  of 
their  stranded  cost  obligation  more 
quickly  than  a  direct  assignment 
approach  would,  and  thus  might 
expedite  the  transition  to  a  more 
competitive  wholesale  market. 
The  proposed  regulations  are 
discussed  in  detail  below. 

1 .  Recovery  of  Stranded  Costs 
Associated  With  New  Wholesale  Power 
Sales  Contracts 

the  Commission  believes  that  future 
wholesale  contracts  should  explicitly 
address  the  mutual  obligations  of  the 
seller  and  buyer,  including  the  seller's 
obligation  to  continue  to  serve  the 
buyer,  if  any,  and  the  buyer's  obligation, 
if  any.  if  it  changes  suppliers.  Therefore, 
the  proposed  regulations  regarding 
wholesale  stranded  costs  encourage  the 
resolution  of  future  stranded  cost  issues 
through  negotiated  agreement.  At  the  - 
same  time,  we  are  aware  that  many 
existing  contracts,  entered  into  prior  to 
the  time  that  unbundled  transmission 
access  became  more  wadely  available, 
may  not  have  adequately  addressed  the 
potential  for  stranded  costs. 

The  proposed  regulations  regarding 
wholesale  stranded  costs  distinguish 
between  new  and  existing  wholesale 
requirements  contracts.  New  contracts 
are  defined  as  contracts  executed  after 
the  date  that  the  proposed  rule  is 
published  in  the  Federal  Register. 
Existing  contracts  are  defined  as 
contracts  executed  on  or  before  the  date 
that  the  proposed  rule  is  published  in 
the  Federal  Register. 

The  proposed  regulations  would 
disallow  extra-contractual  recovery  of 
w  holesale  stranded  costs  associated 
with  any  new  requirements  contract. 
That  is,  we  will  not  allow  any  request 
for  recovery  unless  the  contract  contains 
specific  provisions  allowing  stranded 
cost  recovery  when  it  is  accepted  by  the 
Commission.'-"*  In  addition,  the 
Commission  will  not  allow  any  stranded 
costs  associated  vdth  new  requirements 
co/itracts  to  be  recovered  through 
transmission  rates. 

Therefore,  in  the  future,  wholesale 
power  suppliers  and  their  customers 
must  address  stranded  cost  issues  by 
including  appropriate  notice  and  exit 
fee  provisions,  or  any  other  explicit 
statement  related  to  stranded  cost 
recovery,  in  their  new  requirements 
contracts.  For  example,  sellers  may  wish 
to  require  adequate  notice  in  contracts 
to  reflect  the  realities  of  supply 


'■•In  competitive  markets,  sellers  can  recover 
their  costs,  whether  pruder.Uy  incurred  or  not.  only 
'  i.ji  to  ihr  miirket  price. 


''■Proposed  provisions  to  allow  stranded  cost 
recovery  will,  of  course,  he  subject  lo  the  approval 
of  the  Commission  and  must  be  just  and  .'easonable 
and  not  unduly  discriminalor>  or  preferonliai. 


planning,  and  may  wish  to  include  exit 
fees  that  buyers  would  be  required  to 
pay  if  the  buyer  prematurely  exits  the 
system.  Similarly,  buyers  may  wish  to 
preserve  the  rights  to  exit  contracts 
when  market  conditions  warrant  it. 

In  addition  to  encouraging  parties  to 
explicitly  address  their  mutual 
obligations  in  new  wholesale 
requirements  contracts,  the  Commission 
believes  it  is  important  to  address  any 
future  regulatory  obligation  to  serve  at 
the  wholesale  level.  Competitive 
generation  markets  not  only  require  that 
customers  be  able  to  freely  shop  for 
competitively  priced  generation,  but 
that  sellers  be  free  to  enter  new  markets 
and  to  exit  markets.  Asymmetrical  ri.ghts 
and  obligations  that  allow  existing 
customers  to  leave  their  current 
.  suppliers  consistent  with  their  existing 
contractual  obligations,  but  that  require 
sellers  to  continue  to  serve  those 
customers  beyond  the  terms  of  their 
existing  contracts,  would  not  be 
efficient  or  fair.  Therefore,  the 
Commission  does  not  believe  that  it  is 
appropriate  to  impose  on  wholesale 
requirements  suppliers  a  regulatory 
obligation  to  continue  to  serve  their 
existing  requirements  customers  beyond 
the-end  of  the  contract  term.  This  means 
that  a  requirements  customer  is 
responsible  for  planning  to  meet  its 
power  needs  beyond  the  end  of  the 
contract  term.  It  may  re-contract  with  its 
existing  supplier,  or  it  may  contract 
with  new  suppliers,  using  its  existing 
Supplier's  transmission  system. 

The  Commission  invites  public 
comment  on  the  extent  to  which  there 
is  or  should  be  a  regulatory  obligation 
to  continue  to  serve  wholesale 
requirements  customers  beyond  the  end 
of  the  contract  term  and  the  source  of 
any  such  obligation.  The  Commission 
also  seeks  comment  concerning  whether 
section  35.15  of  the  Commission's 
regulations,  which  concerns  notice  of 
termination,  should  be  deleted  in  its 
entirety,  or  only  in  certain 
circumstances  (e.g..  when  the  seller 
provides  transmission  access  on  a 
comparable  basis  to  the  seller's  own 
uses  of  its  system).  , 

2.  Recovery  of  Stranded  Costs 
Associated  With  Existing  Wholesale 
Power  Sales  Contracts 

Because  stranded  costs  are  a 
transitional  problem,  and  neglecting 
their  recovery  could  delay  the 
realization  of  a  fully  competitive  bulk 
power  market,  it  is  important  to  set  a 
date  beyond  which  the  Commission  will 
no  longer  permit  extra-contractual     > 
recovery  of  stranded  costs  that  result 
from  existing  requfrements  contracts. 
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The  proposed  regulations  would 
establish  a  three-year  transition  period 
during  which  utilitips  must  make  a  good 
faith  effort  to  negotiate  with  their 
customers  to  add  appropriate  stranded 
cost  provisions  to  tHeir  existing 
contracts  that  do  not  already  contain 
exit  fee  or  other  explicit  stranded  cost 
provisions.  For  purposes  of  this  rule,  if 


an  existing  contract 


contains  an  exit  fee 


provision,  that  prov  sion  will  be 
deemed  to  be  an  e.xj  licit  stranded  cost 
provision  which  cai  not  be  renegotiated 
unless  explicitly  pr<  vided  for  in  the 
contract. 

One  purpose  of  siting  a  time  limit  for 
renegotiation  is  to  p  ovide  an  incentive 
for  utilities  and  thei  •  customers  to 
attempt  to  promptly  renegotiate  existing 
requirements  contra  ;ts  that  do  not 
address  stranded  co  its.  so  that  the 
contracts  reflect  the  new  realities  of 
ve  I 


pibl: 


emerging  competiti 
markets.  In  these 
Commission  exf)ecti 
customers  to  make  a 
reach  a  mutually  a| 
the  parties 
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before  the  end  of 
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This  is  discussed  in 
below. 

Alternatively,  as 
following  section,  if 
the  existing  wholesa 
contract:  (1)  Gives 
the  contract,  before 
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good-faith  effort  to 
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year  transition  peri 
longer  purchase  all 
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but  instead  will 
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"•See.  supra,  n.5.  regard 
that  are  not  also  public  uti 
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wholesale  stranded  cost  recovery 
through  transmission  rates.^' 

Existing  requirements  contracts  are 
highly  variable  with  respect  to  exit 
conditions.  While  some  existing 
contracts  may  have  explicit  exit  fee  or 
other  stranded  cost  provisions,  many 
others  may  be  totally  silent  with  respect 
to  exit  conditions.  Yet  others  may  have 
notice  provisions,  but  may  not  be 
explicit  as  tostranded  cost  recovery. 

If  a  contract  includes  an  explicit 
provision  for  payment  of  stranded  costs 
or  an  exit  fee,  it  will  be  assumed  that  the 
parties  fully  intended  the  contract  to 
cover  the  contingency  of  the  buyer 
leaving  the  system.  Therefore,  as  a 
matter  of  policy  announced  here,  the 
Commission  proposes  to  reject  stranded 
cost  amendments  to  existing  contracts 
that  already  contain  such  provisions.  If 
existing  contracts  permit  renegotiation 
of  existing  stranded  cost  provisions,  the 
parties  may  renegotiate  in  accordance 
with  the  contract.  However,  if  existing 
contracts  prohibit  stranded  cost 
recovery,  or  explicitly  prohibit 
renegotiation  of  an  existing  stranded 
cost  or  exit  fee  provision,  or  prohibit 
renegotiation  until  after  the  three- year 
period  has  expired,  the  parties  will  not 
be  required  to  renegotiate  within  the 
three-year  period.  The  Commission 
invites  comments  on  what  other  types  of 
contractual  provisions,  if  any,  mi^t 
demonstrate  a  sufficient  "meeting  of  the 
minds"  between  parties  so  that 
renegotiation  should  be  barred.  The 
Commission  also  solicits  comments  on 
whether  to  apply  these  rules  regarding 
existing  contracts  only  to  contracts 
between  unaffiliated  entities. 

If  a  contract  does  not  include  an  exit 
fee  or  other  explicit  stranded  cost 
provision,  but  does  contain  a  notice 
provision,  there  will  be  a  rebuttable 
presumption  that  the  selling  utility  had 
no  reasonable  expectation  of  continuing 
to  serve  the  customer  beyond  the  period 
provided  for  in  the  notice  provision. 
This  presumption  will  apply  when 
public  utilities  propose  unilateral 
amendments  to  requirements  contracts, 
as  described  above,  as  well  as  when 
public  utilities  or  transmitting  utilities 
seek  stranded  cost  recovery  through 
transmission  rates,  as  described  above. 
The  Commission  solicits  comment  on 


casts ! 
whi  )lesale 


.  This  is  the  only 
hich  the 
utilities  to  seek 


ng  transmitting  utilities 
ies. 


'^  We  note  that  the  rebuttable  presumption  we  are 
proposing  for  contracts  with  notice  provisions. 
infra,  p.  30.  also  applies  in  this  instance.  We  clarify 
further  that,  under  this  proposal,  in  order  for 
utilities  to  protect  themselves  against  a  customer 
exercising  (inside  or  outside  the  three-year 
transition  period)  a  notice  of  termination  provision 
which  takes  effect  outsicye  of  the  three-year 
transition  period,  utilities  must  propose  to  change 
their  existing  contracts  within  the  three-year  period. 
However,  the  rebuttable  presumption  will  apply  in 
this  instance  as  well. 


whether  the  rebuttable  presumption 
should  also  be  applied  to  any  contract 
entered  into  after  the  date  of  enactment 
of  the  Energy  Policy  Act.  even  though 
such  contract  does  not  contain  an  exit 
fee  or  other  explicit  stranded  cost 
provision,  or  a  notice  provision. 

For  existing  contracts  that  do  not 
contain  specific  exit  fee  or  other  explicit 
stranded  cost  provisions,  the 
Commission  proposes  to  require  parties 
to  make  a  good  faith  attempt  at 
renegotiation.  This  is  because  many  of 
these  contracts  were  negotiated  twenty 
years  ago,  or  more,  when  the  parties 
likely  did  not  foresee  the  advent  of 
competition  in  wholesale  generation 
markets  and  the  ability  of  transmission- 
dependent  utilities  to  gain  access  to 
their  suppUer's  transmission  system  to 
reach  odier  sellers. 

The  Commission  recognizes  that  new 
requirements  contracts  and  renegotiated 
existing  requirements  contracts  may 
contain  contractual  features  that  have 
heretofore  not  been  included  in 
requirements  contracts.  Buyers  and 
sellers  will  seek  to  protect  themselves 
fi-om  contingencies  made  more  likely  as 
a  result  of  increased  competition  in 
power  markets.  The  Commission  will 
not  impose  a  preconceived  notion  of 
what  those  contract  provisions  should 
look  like,  and  does  not  necessarily 
believe  that  a  "one  size  fits  all"  -  * 

approach  is  appropriate. 

VVe  recognize  that  some  utilities' 
existing  contracts  may  be  Mobile-Siena  .- 
contracts  that  prohibit  unilateral  rate 
changes,  ■'s  Under  the  Mobile-Sierra 
doctrine,  for  instance,  a  customer  may 
waive  its  right  to  challenge  the  con  trad 
and/or  the  utility  may  waive  its  right  to  ^ 
make  unilateral  rate  changes.  However, 
the  parties  may  not  waive  the 
indefeasible  right  of  the  Commission  to 
alter  rates  that  are  contrary  to  the  public 
interest.''  Accordingly,  the  Commission 
could  permit  public  utilities  that  have 
contracts  containing  Mobile-Sierra 
provisions  an  opportunity  to  file 
unilateral  rate  changes  if  the 
Commission  finds  that  such  an  action  is 
required  in  the  public  interest.  ■»•' 

The  Commission  believes  that  a 
failure  to  permit  public  utilities  to 
address  stranded  costs  through 
negotiation  or  unilateral  rate  changes        i 
could  harm  the  public  interest  in  at  least 
two  wajs.  First,  the  inabiUty  to  seek 
recovery  of  stranded  costs  could  impair 
the  financial  ability  of  a  utility  to 
continue  to  provide  reliable  service. 


^  See  United  Gas  Pipeline  Co.  v.  Mobile  Gas 
Service  Corp.,  350  U.S.  332  (1956):  FPC  v.  Sierra 
Pacific  Power  Co.,  350  U.S.  348  (1956). 

'"Papago  Tribal  Utility  Authority  v.  FKRC!.  721 
F.2d  at  950,  953  (D.C.  Cir.  1983). 

•■350U.S,  at  355. 


This  will  depend  on  the  magnitude  of 
stranded  costs  and  the  prospect  or  lack 
thereof  for  recovering  such  costs  from 
ratepayers.  The  prospect  of  not 
recovering  from  ratepayers  significant 
amoimts  of  stranded  costs  could 
seriously  erode  a  utilitjt's  access  to 
capital  markets,  or  could  drive  the 
utility's  cost  of  capital  to  unprecedented 
levels.  This  high  cost  of  capital  could 
precipitate  other  customers  leaving  the 
system  which,  in  turn,  could  cause 
others  to  leave.  Such  a  spiral  could  be 
difficult  to  stop  once  begun.  Second,  if 
some  customers  are  permitted  to  leave 
their  suppliers  without  paying  for 
stranded  costs,  this  may  cause  an 
e.xcessive  burden  on  the  remaining 
customers  who  for  whatever  reason 
cannot  leave  and  therefore  may  have  to 
bear  those  costs.  For  these  reasons,  our 
preliminary  view  is  that  it  is  in  the 
public  interest  to  permit  public  utilities 
with  Mobile-Sierra  contracts  a  limited 
opportunity  to  unilaterally  propose 
contract  changes  to  address  stranded 
costs,  if  those  contracts  do  not  already 
explicitly  address  stranded  costs.-" 
We  clarify  that  if  a  public  utility 
unilaterally  files  a  proposed  stranded 
cost  amendment  under  either  section 
205  or  206,  this  does  not  necessarily 
mean  that  the  Commission  ultimately 
will  find  it  appropriate  to  allow  any 
.amendment.  The  same  is  true  for 
customer  complaints  under  section  206. 
In  addition,  the  Commission  intends  to 
allow  the  customer  to  the  contract  to 
present  any  other  proposed  .stranded 
cost  amendrnent  which  it  believes 
reasonable.''^  Further,  in  analyzing  what 
■  is  an  appropriate  stranded  cost 
amendment  in  the  particular 
circumstances,  we  will  take  into 
account  the  other  contractual  provisions 
and  hear  argument-s  as  to  why  other 
contractual  provisions  may  arlso  need  to 
be  amended. 

The  Commission  invites  public 
comment  on  the  proposal  to  establish  a 
transition  period  during  which  utilities 
may  renegotiate  their  existing  contracts. 
The  Commission  also  in\ites  public 
comment  on  whether  public  utilities  or 
customers  with  Mobile-Sierra  contracts 
should  be  able  to  make  unilateral  filings 
or  file  complaints.  The  Commission  also 
invites  comments  on  whether  th-e 
Commission  should  make  a  Mobile- 
Sierra  public  interest  finding  based  on 


"  Customers  with  Mobile-Sierra  contracts  that  do 
not  explicitly  address«tranded  costs  mav  also  file 
complaints  under  section  206  of  the  FPA.  within 
the  three-year  transition  period  to  propose  to 
address  stranded  costs  in  existing  contracts. 

■''  If  the  customer  is  the  initial  proponent  of  the 
change,  it  will  bear  the  burden  under  section  ^06 
of  the  FPA. 
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This  will  depend  on  the  magnitude  of 
stranded  costs  and  the  prospect  or  lack 
thereof  for  recovering  such  costs  from 
ratepayers.  The  prospect  of  not 
recovering  from  ratepayers  significant 
amounts  of  stranded  costs  could 
seriously  erode  a  utilitjt's  access  to 
capital  markets,  or  could  drive  the 
utility's  cost  of  capital  to  unprecedented 
levels.  This  high  cost  of  capital  could 
precipitate  other  customers  leaving  the 
system  which,  in  turn,  could  cause 
others  to  leave.  Such  a  spiral  could  be 
difficuh  to  stop  once  begun.  Second,  if 
some  customers  are  permitted  to  leave 
their  suppliers  without  paying  for 
stranded  costs,  this  may  cause  an 
e.xcessive  burden  on  the  remaining 
customers  who  for  whatever  reason 
cannot  leffve  and  therefore  may  have  to 
bear  those  costs.  For  these  reasons,  our 
.  preliminary  view  is  that  it  is  in  the 
public  interest  to  permit  public  utilities 
with  Mobile-Sierra  contracts  a  limited 
opportunity  to  unilaterally  propose 
contract  changes  to  address  stranded 
costs,  if  those  contracts  do  not  already 
explicitly  address  stranded  costs.-" 
We  clarify  that  if  a  public  utility 
unilaterally  files  a  proposed  stranded 
cost  amendment  under  either  sectibn 
205  or  206,  this  does  not  necessarily 
mean  that  the  Commission  ultimately 
will  find  it  appropriate  to  allow  any 
.amendment.  The  same  is  true  for 
customer  complaints  under  section  206. 
In  addition,  the  Commission  intends  to 
allow  the  customer  to  the  contract  to 
present  any  other  proposed  .stranded 
cost  amendrnent  which  it  believes 
reasonable.''^  Further,  in  analyzing  what 
is  an  appropriate  stranded  cost 
amendment  in  the  particular 
circumstances,  we  will  take  into 
account  the  other  contractual  provisions 
and  hear  argument-s  as  to  why  other 
contractual  provisions  may  arlso  need  to 
be  amended. 

The  Commission  invites  public 
comment  on  the  proposal  to  establish  a 
transition  period  during  which  utilities 
may  renegotiate  their  existing  contracts. 
The  Commission  also  invites  public 
comment  on  whether  public  utilities  or 
customers  with  Mobile-Sierra  contracts 
should  be  able  to  make  unilateral  filings 
or  file  complaints.  The  Commission  also 
invites  comments  on  whether  the 
Commission  should  make  a  Mobile- 
Sierra  public  interest  finding  based  on 


*'  Customers  with  Mqbile-Sierm  contracts  that  do 
not  explicitly  address^tranded  costs  mav  also  file 
complaints  under  section  206  of  the  FPA.  within 
the  three-year  transition  period  to  propose  to 
address  stranded  costs  in  existing  contracts. 

■"  If  the  customer  is  the  initial  proponent  of  the 
change,  it  will  bear  the  burden  under  section  ^06 
of  the  FPA. 


company-specific  findings  instead  of 
generic  industry-wide  findings. 

The  Commission  is  uncertain  how 
long  the  proposed  transition  period 
should  be.  On  the  one  hand,  the 
renegotiation  process  is  likely  to  be 
time-consuming,  since  difficult  issues 
are  at  stake  and  some  utilities  have 
multiple  contracts  and  may  therefore  be 
engaged  in  negotiations  with  a  number 
of  parties  at  the  same  time.  On  the  other 
hand,  we  do  not  want  to  extend  the 
transition  period  more  than  is 
necessary,  since  the  uncertainty 
concerning  stranded  cost  recovery  may 
inhibit  wholesale  customers  from 
pursuing  more  efficient  or  cheaper 
supply  alternatives.  The  Commission's 
preliminary  view  is  that  a  transition 
period  of  three  years  strikes  an 
appropriate  balance.  However,  the 
Commission  invites  comment  on  the 
appropriate  length  of  the  proposed 
transition  period. 

The  Commission  requests  that  utility 
commenters  include  in  their  comments 
an  estimate  of  the  number  of 
requirements  contracts  that  they  would 
seek  to  renegotiate  to  address  stranded 
cost  issues.  How  many  of  these  contracts 
are  silent  on  this  question?  How  many 
have  notice  provisions,  and  of  what 
duration?  The  Commission  requests  that 
responding  utilities  estimate  the  amount 
of  stranded  costs  associated  with  such 
contracts,  the  relationship  of  the 
estimated  stranded  costs  to  the  utility's 
total  costs  or  revenues,  and  the  potential 
cost  shift  to  remaining  customers. 

3.  Recovery  of  Wholesale  Stranded 
Costs  in  Wholesale  Transmission  Rates 

The  Commission  has  previously 
authorized  provisions  that  permit  public 
utilities  to  seek  recovery  of  stranded 
costs  in  wholesale  transmission  rates  in 
the  context  of  utilities  filing 
transmission  tariffs  of  general 
applicability,  e.g.,  Entergy. 

As  discussed  in  the  prior  section, 
during  the  transition  period  the 
proposed  regulations  would  permit 
utilities  to  file  rates  for  transmission 
services  that  include  stranded  costs 
associated  with  existing  wholesale 
requirements  contracts,  but  only  if:  (1) 
the  wholesale  requirements  customer 
gives  notice  pursuant  to  the  contract, 
prior  to  the  end  of  the  three-vear 
transition  period,  that  it  will  no  longer 
purchase  all  or  part  of  its  requirements 
from  the  seUing  utility  but  instead  will 
purchase  unbimdled  section  205  or 
section  211  transmission  services  from 
the  utility  in  order  to  reach  a  different 
suppHer  of  electric  energy  and  (2)  the 
transmission  services  will  begin  prior  to 
the  end  of  the  three-year  transition 
period.  After  the  transition  period, 


public  utilities  and  transmitting  utilities 
would  no  longer  be  permitted  to  recover 
wholesale  stranded  costs  in  rates  for 
transmission  services  under  section  205 
or  211  of  the  FPA. 

The  Commission  believes  that  utilities ' 
should  retain  the  option  of  seeking 
recovery  of  stranded  costs  in  rates  for 
transmission  services  during  the 
transition  period,  but  only  in  the  limited 
circumstance  described.*'  The 
Commission  is  proposing  this  limitation 
in  order  to  encourage  utihlies  and  their 
customers  to  negotiate  stranded  cost 
provisions  in  accordance  with  the  other 
provisions  of  the  proposed  regulations. 

The  Commission  proposes  to  applv 
the  above  limitations  on  recoven-  of 
stranded  costs  in  wholesale 
transmission  rates  to  all  utilities, 
whether  or  not  they  currently  have  on 
file  transmission  tariffs  containing 
stranded  cost  provisions.-*^  The 
Commission  seeks  comment  on  this 
proposal. 

Filings  to  recover  stranded  costs  in 
transmission  rates  during  the  transition 
period  will  be  permitted  regardless  of 
whether  the  service  is  voluntarily 
provided  (under  section  205  of  the  FPA 
pursuant  to  an  open-access  tariff,  a  tariff 
of  general  applicability  or  an  individual 
contract)  or  mandated  under  section  211 
of  the  FPA.  However,  the  Commission 
invites  public  comment  on  the  issue  of 
whether  stranded  cost  recovery  should 
be  different  depending  on  whether 
transmission  senice  is  under  section 
205  or  211. 

As  noted  earlier,  supra,  section  111  C. 
the  proposed  regulations  allow  utilities 
an  opportunity  to  seek  direct 
assignment  of  stranded  costs  to  the 
departing  wholesale  customer.  We  " 
request  comment  on  whether,  in  lieu  of 
direct  assignment,  utilities  should  be 
able  to  seek  a  general  surcharge  to  all 
of  their  transmission  customers  to  cover 
the  costs  stranded  by  a  departing 
customer.*^ 

The  Commission  does  not  in  this 
proposed  rulemaking  address  who  will 


■*' See  o/.-io.  supra,  n.l  (discussing  transmitting 
utilities  that  are  not  public  utilities). 

■"See,  e.g.,  Entergy. 

*''For  example,  the  Commission  followed  this 
type  of  approach  in  Order  No.  636  with  respect  to 
gas  supply  realignment  charges.  See  Pipeline 
Service  Obligations  and  Revisions  to  Regulations 
Governing  Self-Implementing  Transportation:  and 
Regulation  of  Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol.  57  FR  13267  (Apr.  16.  1992). 
ni  FERL  Stats.  &  Regs.  Preambles  1  30.939  at 
30  457-460  (Apr.  8.  1992).  order  on  re/i'g.  Order  No. 
636-A.  57  FR  36128  (Aug.  12.  1992).  ID  FERC  Stats. 
&  Kegs.  Preambles  i  30,950\Aug  3   1992).  order 
on  re/ig.  Order  No.  636-B,  57  FR  57911  (Dec.  8 
1992).  61  FERC  161.272  tl992),  appeal  re-dockftfd 
sub  nam  .  Atlanta  Gas  Light  Company  and 
Chattanooga  Gas  Company  et  al  v  FT-'Rf "  \o  94- 
1171  (DC.  Cir.  May  27.  1994) 


35282 


Federal  Register  /  Vol.  59.  No.  131  /  Monday.  July  11.  1994  /  Proposed  Rules 


Federal  Register  /  Vol. 


bear  the  stranded  cos  ts  caused  by  a 
departing  customer  if  the  Conunission 
finds  that  the  utiUty  tad  no  reasonable 
expectation  of  continjuing  to  serve  that 
customer.  Under  the  proposed  rule,  the 
costs  cannot  be  recoMered  from  the 
departing  customer  through 
transmission  rates  fof  that  customer  or 
through  a  unilateral  exit  fee  amendment 
in  that  customer's  power  sales  contract. 
We  anticipate  that  in  such  a  case  a 
public  utility  will  se«  k  in  subsequent 
requirements  rate  cas  es  to  have  the  costs 
reallocated  among  th^  j  remaining 
customers  on  its  systi  sm. 

The  Commission  n  cognizes  that 
stranded  costs  can  oc  cur  when  a 
customer  fails  to  rem  w  its  requirements 
contract  and,  instead  of  obtaining 
unbundled  transmiss  on  services  from 
its  former  requirements  supplier, 
obtains  unbundled  transmission 


services  from  anothei 


anticipate  that  in  sue  \  a  case  any 


prudent  costs  that  an 


result  of  the  custoraei's  departure  would 
be  reallocated  to  remi  lining  customers  in 
the  utility's  next  requirements  rate  case. 
This  results  in  the  de  }arting  customer 
bearing  none  of  the  ci  )sts  which  it  may 
have  caused  to  be  stninded.  We  request 
comments  on  bow  th{  >  Commission 
should  deal  mth  sua  t  costs. 


4.  Filing  Requiremen  ; 
Stranded  Cost  Recov<  ry 


Tille 
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recovery.  Our  view  is 
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transmitting  utihty." 


*ln  theory,  a  utilit>''s  stranded 
include  transmission  and 
However,  when  a  customer 
requirements  customer  and 
service-only  custoiaer.  the 
transmitting  utility  probabl  t 
provide  roughly  equivalent 
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becomes  a  transmission 
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will  continue  to 
amounts  of 
relevant,  distribution 
ion's  preliminary  view 


The  proposed  regulations  would 
permit  a  pubUc  utility  or  transmitting 
utility  to  seek  recovery  of  wholesale 
stranded  costs  as  follows.  First,  for 
stranded  costs  associated  with  new 
wholesale  requirements  contracts  (i.e., 
any  wholesale  requirements  contract 
executed  after  the  date  that  this  order  is 
published  in  the  Federal  Register),  the 
proposed  regulations  would  allow 
recovery  of  stranded  costs  only  if  the 
contract  explicitly  provides  for  recovery 
of  stranded  costs. 

Second,  for  existing  wholesale 
requirements  contracts  [i.e..  any 
wholesale  requirements  contract 
executed  on  or  before  the  date  that  this 
order  is  published  in  the  Federal 
Register),  the  proposed  regulations 
would  specify  that  a  utility  may  not 
recover  stranded  costs  associated  with 
such  contract  if  recovery  is  explicitly 
prohibited  by  the  contract  (including 
associated  settlements)  or  by  any  power 
sales  or  transmission  tariff  on  file  with 
the  Commission.*^ 

Third,  for  existing  wholesale 
requirements  contracts  that  do  not 
address  stranded  costs  through  exit  fee 
or  other  explicit  stranded  cost 
provisions,  the  proposed  rule  would 
allow  a  public  utility  to  seek  recovery  of 
stranded  costs  only  if:  (1)  The  existing 
contract  contains  a  specific  provision 
allowing  recovery  of  stranded  costs;  or 
(2)  the  parties  to  the  existing  contract 
renegotiate  the  contract  in  accordance 
wdth  this  rule  and  file  an  amendment 
dealing  with  stranded  costs  prior  to  the 
expiration  of  the  three-year  transition 
period;  or  (3)  if  the  parties  to  the 
existing  contract  do  not  renegotiate  a 
stranded  cost  amendment,  the  selling 
utihty  unilaterally  files,  no  later  than 
the  end  of  the  transition  period,  a 
proposed  stranded  cost  amendment  to 
the  parties'  existing  contract;  or  (4)  if  the 
parties  to  the  existing  contract  do  not 
renegotiate  an  amendment,  the  public  . 
utility  files  a  request  to  recover  stranded 
costs  in  its  transmission  rates  under 
FPA  sections  205-206,  or  211-212, 
under  the  hmited  circumstance 
described  in  section  III.C.(3)  herein. 

Fourth,  if  the  selling  utility  under  an 
existing  wholesale  requirements 
contract  is  a  transmitting  utility  but  not 
also  a  public  utility,  and  the  contract 
does  not  address  stranded  costs  through 
an  explicit  exit  fee  or  other  stranded 
cost  provision,  the  transmitting  utility 
may  file  a  request  to  recover  <:tranded 
costs  in  transmission  rates  luider  FPA 


is  that  stranded  costs  will  primarily  be  related  to 
power  production,  i.e.,  generation  costs. 

«^  See  Maine  Public  Service  Company  61  FERC 
161  319(19921  re/ie  denied.  62  FERC  161.226 
(10931. 


sections  211-212,  as  described  in 
section  III.C.(3)  herein. 

5.  Evidentiary  Demonstration  Necessary 
for  Wholesale  Stranded  Cost  Recovery 

In  Entergy  and  subsequent  cases,  the 
Commission  provided  guidance 
concerning  the  e\'identiary 
demonstration  that  utilities  must  make 
to  recover  stranded  costs  in  wholesale 
transmission  rates.  The  Commission 
believes  that  this  demonstration  is  still 
relevant  and  appropriate.  Wetherefore 
propose  to  apply  it  to  any  proposal  for  - 
extra-contractual  recovery  in  accordance 
with  this  proposed  rule.** 

The  following  is  the  proposed 
demonstration  that  a  public  utility  or 
transmitting  utihty  must  satisfy  in  order  • 
to  recover  stranded  costs  in  wholesale 
transmission  rates,  and  that  a  public 
utility  must  satisfy  if  it  proposes  a 
unilateral  amendment  to  its  wholesale 
requirements  contract: 

(1)  A  utility  must  show  that  it 
incurred  stranded  costs  based  on  an 
expectation  that  was  reasonable  when 
the  costs  were  incurred  that  the 
applicable  contract  would  be  extended; 

(2)  A  utility  must  show  that  the 
stranded  costs  it  incurred  are  not  more 
than  the  customer  would  have 
contributed  to  the  utility  had  the 
customer  remained  a  wholesale 
requirements  customer  of  the  utility; 

(3)  A  utility  must  show  that  it  has 
taken  and  will  take  reasonable  and 
prudent  measures  to  mitigate  stranded 
costs. 

The  question  of  whether  a  utility  had 
a  reasonable  expectation  of  continuing 
to  serve  a  customer  is  a  factual  matter 
that  will  depend  on  the  evidence 
produced  in  each  case.  Whether  the 
utility's  expectation  was  reasonable  will 
depend  on  the  circumstances  at  the  time 
that  stranded  costs  were  incurred, 
including,  for  instance,  whether  the 
customer  at  that  time  had  access  to 
alternative  suppUers.  A  utility  also  must 
offer  evidence  that  its  expectation  was 
based  on  the  actual  conduct  or  course  of 
dealing  of  the  two  parties  (the  utility 
and  its  customer).  However,  the 
Commission  does  not  believe  it  is  in  the 
public  interest  to  have  prolonged 
litigation  on  these  issues.  Therefore,  we 
will  provide  general  guidance  as  to  the 
type  of  evidence  that  would  tend  to 
prove  or  disprove  the  existence  of  a 
reasonable  expectation. 

When  a  public  utility  seeks  to  include 
certain  tvoes  of  construction-work-in- 


^This  would  include  public  utilities  who 
unilaterally  seek  to  amend  an  existing  wholesale 
requirements  contract  as  described  herein  and 
public  utilities  and  transmitting  utilities  that  seek 
to  recover  stranded  costs  through  transmission 
rates. 


progress  (CWIP)  in  rate  base  for  a 
particular  customer,  the  utihty  must  use 
forward-looking  cost  allocators 
(estimates  of  the  customer's  cost 
responsibility  when  the  facility  will  be 
in  service).*'  Therefore,  the  fact  that  a 
utility  has  recovered  CWIP  from  a 
particular  customer  (without  the 
customer's  objection)  may  provide 
persuasive  evidence  of  a  reasonable 
expectation  that  it  would  continue  to 
serve  that  customer  for  a  certain  term. 
The  Commission  is  aware,  however,  that 
few  utilities  have  taken  advantage  of  the 
CWIP  rule,  perhaps  because  few  utilities 
have  been  undertaking  major 
construction  projects. 

A  reasonable  expectation  that  a 
contract  would  be  extended  could  also 
be  shown  by  communications  between 
supplier  and  customer  concerning 
system  planning.  For  example,  if  a 
buyer  has  indicated  that  the  seller 
should  continue  to  include  the  buyer's 
load  in  the  seller's  resource  planning 
beyond  the  contract  term  or  has 
indicated  to  the  seller  that  it  has  not 
taken  active  steps  to  secure  a  new 
supplier,  the  seller  may  have 
legitimately  had  a  reasonable 
expectation  of  continuing  the  service, 
particularly  if  the  parties  have  routinely 
extended  the  contract  in  the  past. 
On  the  other  hand,  a  utility  very 
likely  would  have  no  reasonable 
expectation  that  a  contract  would  be 
extended  if  the  contract  includes  a 
notice  of  cancellation  provision. 
Therefore,  there  will  be  a  rebuttable 
presumption  that  if  a  contract  contains 
a  notice  provision,  the  utility  had  no 
reasonable  expectation  of  serving  the 
customer  beyond  the  period  provided 
for  in  the  notice  provision.  The 
Commission  invites  comments  on  all 
aspects  of  the  evidence  necessary  to 
demonstrate  a  reasonable  expectation. 
We  specifically  request  comments  on 
our  proposal  that  any  notice  provision 
creates  a  rebuttable  presumption  of  no 
reasonable  expectation,  or  whether  we ' 
should  adopt  a  minimum  notice  period 
that  would  provide  a  presumption  that 
the  utility  had  no  reasonable 
expectation  of  continuing  to  provide 
senice  beyond  the  notice  period,  e.g.,  a 
five-year  notice  period. 

The  second  element  described  above 
concerns  reasonable  compensation  for 
stranded  costs.  H'e  request  comments  on 
what  is  reasonable  compensation: 

(a  I  Would  it  be  reasonable  for  the 
Ccmmission  to  limit  the  annual  amount  of 
stranded  costs  that  a  former  requirements 
customer  must  pay  to  be  no  more  than  what 
the  customer  would  have  contritnited  to  the 
utility's  capital  (customer  revenues  minus 


■"S>rl8CFTl35.23(c)(4! 
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progress  (CWIP)  in  rate  base  for  a 
particular  customer,  the  utility  must  use 
forward-looking  cost  allocators 
(estimates  of  the  customer's  cost 
responsibility  when  the  facility  will  be 
in  service).*^  Therefore,  the  fact  that  a 
utility  has  recovered  CWIP  from  a 
particular  customer  (without  the 
customer's  objection)  may  provide 
persuasive  evidence  of  a  reasonable 
expectation  that  it  would  continue  to 
serve  that  customer  for  a  certain  term. 
The  Commission  is  aware,  however,  that 
few  utilities  have  taken  advantage  of  the 
CWIP  rule,  perhaps  because  few  utilities 
have  been  undertaking  major 
construction  projects. 

A  reasonable  expectation  that  a 
contract  would  be  extended  could  also 
be  shown  by  communications  between 
supplier  and  customer  concerning 
system  planning.  For  example,  if  a 
buyer  has  indicated  that  the  seller 
should  continue  to  include  the  buyer's 
load  in  the  seller's  resource  planning 
beyond  the  contract  term  or  has 
indicated  to  the  seller  that  it  has  not 
taken  active  steps  to  secure  a  new 
supplier,  the  seller  may  have 
legitimately  had  a  reasonable 
expectation  of  continuing  the  service, 
particularly  if  the  parties  have  routinely 
extended  the  contract  in  the  past. 
On  thfe  other  hand,  a  utility  very 
likely  would  have  no  reasonable 
expectation  that  a  contract  would  be 
extended  if  the  contract  includes  a 
notice  of  cancellation  provision. 
Therefore,  there  will  be  a  rebuttable 
presumption  that  if  a  contract  contains 
a  notice  provision,  the  utility  had  no 
reasonable  expectation  of  serving  the 
customer  beyond  the  period  provided 
for  in  the  notice  provision.  The 
Commission  invites  comments  on  all 
aspects  of  the  evidence  necessary  to 
demonstrate  a  reasonable  expectation. 
We  specifically  request  comments  on 
our  proposal  that  any  notice  provision 
creates  a  rebuttable  presumption  of  na 
reasonable  expectation,  or  whether  we ' 
should  adopt  a  minimum  notice  period 
that  would  provide  a  presumption  that 
the  utility  had  no  reasonable 
expectation  of  continuing  to  provide 
senice  beyond  the  notice  period,  e.g.,  a 
five-year  notice  period. 

The  second  element  described  above 
concerns  reasonable  compensation  for 
stranded  costs.  We  request  comments  on 
what  is  reasonable  compensation: 

(a)  Would  it  be  reasonable  for  the 
Ccmipission  to  limit  the  annual  amount  of 
stranded  costs  that  a  former  requirements 
customer  must  pay  to  be  no  more  than  what 
the  customer  would  have  contributed  to  the 
utility's  capital  (customer  revenues  minus 


^•'  Sfc  18  CFR  35.2,5(r.)(4!. 


variable  costs),  or  would  some  alternative 
concept  be  appropriate? 

lb)  Would  it  be  reasonable  for  the 
Commission  to  limit  the  future  time  period 
over  which  a  customer's  liability  for  stranded 
costs  would  be  determined?  That  is.  the 
present  value  of  the  customer's  liability  could 
6e  the  discounted  value  of  an  annual  amount 
for  a  limited  time  period.  This  total  amount 
could  be  paid  in  a  lamp  sum  or  over  anv 
mutually  agreeable  period.  The  limited'time 
period  over  which  the  customer's  liability  is 
determined  could  be  called  the  reasonable 
compensation  period.  If  so: 

ai  Would  the  Commission  apply  the 
reasonable  compensation  period  to  assess  the 
reasonableness  of  an  exit  fee  in  a  revised 
requirements  contract  as  well  as  a 
transmission  surcharge? 
.     Hi)  How  long  should  such  a  time  period  be. 
e.g.,  five  years  or  ten  years  or  some  other 
ptriod:  and 

(Hi)  When  should  such  a  period  begin,  e.g.. 
if  five  years  is  a  reasonable  time  over  which 
a  customer  is  liable  for  stranded  costs,  does 
the  five-year  period  begin  when  the 
Commission  adopts  a  final  rule  or  when  the 
Utility  files  for  stranded  cost  recovery  in  the 
future? 

(c)  Should  the  length  of  a  reasonable 
compensation  period  be  based  on  what 
would  constitute  a  reasonable  notice  period 
in  requirements  contracts  or  would  some 
other  concept  be  appropriate? 

(d)  Establishing  a  reasonable 
compensation  period  effectively  would  also 
establish  a  future  date  beyond  which 
requirements  customers  would  no  longer 
have  any  liability  for  stranded  costs,  either  as 
an  exit  fee  in  revised  requirements  contmcts 
or  as  a  surcharge  on  transmission  rates. 
Would  this  be  appropriate?  In  responding, 
commenters  should  keep  in  mind  that  the 
concept  of  a  reasonable  time  period  for 
computing  stranded  cost  liability  is 
independent  of  the  proposed  three-year 
recontracting  period  for  which  the 
Commission  is  also  requesting  separate 
Comments. 

The  third  element  described  above 
concerns  mitigation  measures.  Adequate 
mitigatioil  measures  might  include:  (1) 
Evidence  that  the  utility  has  tried  to 
market  the  asset  or  assets,  market  the 
generating  capacity,  reconfigure  or  delay 
investment  in  or  purchase  of  new 
generating  capacity,  or  reform  fuel 
supply  contracts  that  form  the  basis  for 
the  stranded  costs  charge,  and  that  such 
measures  to  mitigate  stranded  costs  will 
continue  for  the  entire  period  for  which 
the  stranded  costs  charge  will  be  paid; 
or  (2)  the  utility  has  given  the  customer 
the  option  to  market  the  generating 
capacity  or  supply  of  fuel  or  purchased 
power  that  forms  the  basis  for  the 
stranded  costs  charge  in  order  to  afford 
the  customer  an  opportunity  to  lower  its 
stranded  costs  charge. 

The  Commission  expects  the  utility  to 
use  its  best  efforts  to  market  its  existing 
generating  capacity  as  one  way  of 
mitigating  costs.  The, Commission 


would  expect  to  require  revenues 
generated  from  sales  of  the  capacity  to 
be  credited  against  the  stranded  costs  to 
be  recovered  through  transmission  rates 
to  the  departing  customer. 

The  Commission  invites  comment  on 
the  requirement  that  a  utility  must 
demonstrate  reasonable  measures  to 
mitigate  stranded  costs  and  what  such 
measures  may  include. 

The  Commission  also  invites 
comment  on  how  to  determine  the 
amount  of  stranded  costs  that  the 
departing  customer  may  be  liable  to 
pay.  In  Entergy,  the  Commission  said 
that  stranded  costs  could  be  no  more 
than  the  revenues  the  departing 
customer  would  pay  to  the  seller  over 
the  life  of  the  contract.  However,  given 
that  parties  to  requirements  contracts 
are  encouraged  to  include  exit 
conditions  (including  notice  provisions) 
in  new  contracts  and  renegotiated 
existing  requirements  contracts,  it  can 
be  argued  that  stranded  cost  recovery 
should  be  capped  at  the  revenues  that 
the  departing  customer  would  pay  after 
having  given  notice  to  the  seller  that  it 
wishes  to  end  all  or  some  portion  of  its 
purchase.  The  problem  then  becomes 
what  is  a  reasonable  notice  period, 
given  the  needs  of  sellers  to  adequately 
plan  supply  and  the  abiUty  of  sellers  to 
find  alternative  buyers  for  power  not 
taken  by  existing  buyers.  This  issue 
pertains  not  only  to  determining 
stranded  cost  recovery  in  transmission 
rates  but  also  to  determining 
appropriate  stranded  cost  provisions  in 
new  requirements  contracts.  The 
Commission  invites  comments  on 
reasonable  notice  periods 

6.  Recovery  of  Retail  Stranded  Costs 

As  discussed  earlier,  there  are  two 
general  ways  in  which  retail  stranded 
costs  are  likely  to  occur.^°  (1)  A  retail 
franchise  customer  may,  through  State 
or  local  government  action,  become  a 
wholesale  customer  who  can  then 
obtain  unbundled  transmission  services 
in  order  to  reach  a  new  power 
supplier;  ^i  (2)  a  retail  franchise 
customer  may  obtain  voluntary 
unbundled  retail  transmission  services 
firom  its  existing  power  supplier  in  order 
to  reach  a  new  power  supplier,  or  there 
may  be  a  State  or  local  action  that 
results  in  the  existing  supplier 


*»  Retail  stranded  costs  may  result  from  'splf- 
help"  actions  such  as  customer  self-gencralion.  and 
this  has  long  been  a  fact  of  life  for  utilities.  .S<?p. 
supra.  n.l8.  This  proceeding  does  not  address  these 
situations. 

""  In  addition,  certain  retail  customers  may  ■ 
become  retail  customers  of  d  ne«iv^;rualed 
wholesale  ontilv. 
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services. 
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so  have  exclusive 

rates,  terms  and 

rfetarl  interstate 


s  jurisdiction  over 
conditions  of 


The  Commission 
the  rates,  terms  anc  ( 
transmission  in  int(  rstate  commerce 
derives  from  Congn  iss'  power  to 
regulate  interstate  c  ommerce  under  the 
United  States  Consi  ifution  s-»  and  the 
FPA.  When  Congre;  s  enacted  the  FPA, 
it  gave  the  Commisi  ion  exclusive 
jurisdiction  over  th^  (  rates,  terms  and 
conditions  of  transriission  in  interstate 
commerce  by  publi( ;  utilities.  The 
Supremacy  Clause  ( if  the  Constitution 
provides  that  federj  1  laws  enacted 
pursuant  to  the  pov  ers  delegated  to  the 
federal  government  by  the  United  States 
Constitution  are  the  supreme  law  of  the 
land. 55  Accordinglv ,  to  the  extent  that 
retail  wheeling  invc  Ives  transmission  in 
interstate  commerce  by  public  utilities. 


the  rates,  terms  and 


ser\'ice  are  subject  t  )  the  exclusive 
jurisdiction  of  the  C  ammission,  and  the 
rates  for  such  .servic^  must  be  filed  with 
the  Commission. 5f' 

Section  201  of  thd  FPA,  by  its  very 
words,  does  not  lim  t  the  Commission's 
jurisdiction  over  Ira  ismission  to 
transmission  of  elec  ric  energ\'  in 
interstate  commerce  sold  at  wholesale. 


^nJnder  FPA  section  2 
aulhority  to  order  wheeli 
whether  'he  transmission 
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"  U..S.  Const.  Art.  VI.  cl 

^"  See  Montana-Dakota 
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Subsection  201(b)(1)  of  the  FPA 
provides: 

(b)(1)  The  provisions  of  this  Part  shall 
apply  to  the  transmission  of  electric  energy 
in  interstate  commerce  and  to  the  sale  of 
electric  energy  at  wholesale  in  interstate 
commerce  •  •  •  The  Commission  shall  have 
jurisdiction  over  all  facilities  for  such 
transmission  or  sale  of  electric  energy  *   *   * 

16  U.S.C.§  824(b)(1). 

Much  of  the  legislative  history  of  the 
FPA  indicates  that  Congress  intended 
the  Commission's  jurisdiction  to  extend 
only  to  those  matters  which  the 
Attlehoro  decision  '^  held  to  be  beyond 
the  reach  of  the  States.  For  instance,  the 
report  accom.panyfng  the  Senate  bill 
states  that  subsection  (b)  "leaves  to  the 
States  the  authority  to  fix  local  rates 
even  in  cases  where  the  energy  is 
brought  in  from  another  state."  ^a  The 
Senate  report  also  states: 

The  rate-making  powers  of  the  Commission 
are  confined  to  those  wholesale  transactions 
which  the  Supreme  Court  held  in  [Attleboro] 
to  be  beyond  the  reach  of  the  States. 
lurisdicUon  is  asserted  also  over  all  interstate 
transmission  lines  whether  or  not  there  is 

sale  of  the  energy  carried  hv  those  lines. 

•   •   • 

S.  Rep,  No.  621,  74th  Cong.,  l.st  Sess.  48 
(1935).  Thus,  federal  jurisdiction  over 
transmission  lines  is  not  dependent  on 
whether  those  lines  are  used  to  effect  a 
sale,  wholesale  or  othenAise. 

While  the  provisions  of  section  201 
reserving  certain  regulatory  authority  to 
the  States  have  been  interpreted 
narrow!y,59  the  courts  have  construed 
"in  interstate  comm.erce"  broadly.  The 
term  does  not  turn  on  whether  the 
contract  path  for  a  particular  power  or 
transmission  sale  crosses  state  lines,  but 
rather  follows  the  physical  flow  of 
electricity.  Because  of  the  highly 
integrated  nature  of  the  electric  system, 
this  results  in  most  transmission  of 
electric  energy  being  "in  interstate 
commerce." 

For  example,  in  Jerspv  Central  Power 
6-Ugkt  Co.  V.  FPC.  319'U.S.  61  (1943), 
the  Court  stated: 


''Public  Utilities  Commission  v.  Attleboro  .Steam 
*  Electric  Co..  273  U.S.  83  (1927)  {Atlleborv).  In 
Attleboro.  the  Supreme  Court  held  that  State 
regulation  of  the  interstate  sale  of  electricity  was 
barred  by  the  Commerce  Clause  because  such 
regulation  would  impose  a  '"direct  burden"  on 
interstate  commerce. 

'"S.  Rep.  No.  621,  74th  Cong..  1st  Sess.  48  (1935). 
See  also  H.R.  Rep.  No.  1318.  74th  Cong.,  l.st  Sess. 
8(1935). 

'"While  Congress  may  exerci.se  its  Commerce 
Clause  authority  to  grant  the  Stales  that  "ability  to 
restrict  the  flow  of  interstate  commerce  that  they 
would  not  otherwise  enjoy,"  Lewis  v.  BT 
Investment  Managers.  Inc..  447  U.S.  27.  44  (1980). 
Slates  may  not  exercise  such  regulatory  powers 
unless  Congress  has  expressly  staled  its  intention  to 
make  such  an  affirmative  grant  of  power.  New 
tngland  Power  Co.  v.  New  H.impshire,  55  U.S.  331. 
343  (1982). 


It  is  impossible  for  us  to  conclude  that  thi.s 
definition  [of  transmission  in  interstate 
commerce)  means  less  than  it  says  and 
applies  only  to  the  energy  at  the  instant  it 
crosses  the  state  line  and  so  only  to  the 
facilities  which  cross  the  line  and  only  to  the 
company  which  owns  the  facilities  that  cross 
the  line. 

319  U.S.  at  71.  Thus,  a  critical  question 
regarding  the  jurisdictional  status  of  a 
wheeling  transaction  is  whether  the 
facilities  used  to  provide  the  service 
transmit  electric  energy  in  interstate 
commerce.  See  also  Connecticut  Light  &■ 
Power  Co.  v.  FPC,  324  U.S.  515  (1945) 
[CL&P);  FPC  \.  Florida  Power  &■  Ught 
Co.,  404  U.S.  453  (1972).  In  CLS-P,  the 
Court  emphasized  that  whether  certain 
facilities  transmit  electric  energy  in 
interstate  commerce  is  more  a  technical 
than  a  legal  question.  The  Court  stated, 
"[flederal  jurisdiction  was  to  follow  the 
flow  of  electric  energy,  an  engineering 
and  scientific,  rather  than  a  legalistic  or 
governmental,  test."  324  U.S.  at  529. 

In  all  of  the  above  cases,  the  Court's 
decisions  turned  on  whether  energy 
flowed  in  interstate  commerce  as  a 
technical  matter.  The  decisions  did  not 
turn  on  whether  the  energy  flowing  in 
interstate  commerce  was  being  sold  for 
resale  or  was  being  sold  to  an  end  user. 
However,  under  FPA  section  20irb),  the 
Commission  does  not  have  jurisdiction 
over  facilities  used  in  local  distribution, 
In  CLB-P,  the  Court  stated  that  local 
distribution  facilities  are  exempt  from 
Commission  jurisdiction  even  if  those 
facilities  "carry  no  energy  except  extra- 
state  energy."  324  U.S.  at  531.  The. Court 
rejected  the  argument  that  transmission 
and  local  distribution  facilities  could  be 
distinguished  by  the  proportion  or 
amount  of  interstate  energy  that  they 
carried: 

We  do  not  find  that  Congress  has 
conditioned  the  jurisdiction  of  the 
Commission  upon  any  particular  volume  or 
proportion  of  interstate  energy  involved,  and 
we  do  not  think  it  would  be  appropriate  to 
supply  such  a  jurisdictional  limitation  by 
construction. 

324  U.S.  at  536.  The  determination  of 
whether  facilities  are  local  distribution 
facilities  remains  a  factual  matter  to  be 
decided  in  the  first  instance  by  the 
Commission.  See  FPC  v.  Sou//j<?/-/j 
California  Edison  Co..  376  U.S.  205 
(1964). 

While  the  precise  demarcation 
between  transmission  and  local 
distribution  remains  unclear,  and  the 
Commission  has  not  yet  definitively 
addressed  this  issue,  there  is  nothing  in  . 
the  statute,  its  legislative  history,  or  the 
ca.se  law  to  indicate  that  the 
Commission's  jurisdiction  over  rates, 
terms  and  conditions  of  transmission  in 
interstate  commerce  extends  only  to 
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wholesale  transmission  and  not  retail 
transmission. 

(ii)  Treatment  of  Retail  Costs 

Because  the  Commission  has 
jurisdiction  over  the  rates,  terms  and 
conditions  of  both  wholesale  and  retail 
transmission  services  in  interstate 
commerce  by  public  utilities,  arguably  it 
may  allow  retail  stranded  cost  recovery 
in  rates  for  either  wholesale  or  retail 
transmission  services.  There 
nevertheless  may  be  important  legal  or 
policy  reasons  to  exclude  retail  stranded 
costs  from  transmission  rates.  As  noted 
earlier,  however,  the  Commission  has 
been  presented  only  with  the  question 
of  whether  it  should  j)ermit  public 
utilities  to  seek  recovery  in  wholesale 
transmission  rates  of  stranded 
investment  costs  incurred  to  serve 
former  retail  customers  (Scenario  2. 
section  III.A.).  The  Commission  has  not 
been  presented  with  the  question  of 
whether  it  should  permit  public  utilities 
to  seek  recovery  in  retail  transmission 
rates  of  stranded  costs  incurred  to  serve 
the  customer  when  it  was  a  retail 
customer  (Scenario  3,  section  III.A.). 

While  we  believe  the  Commission  has 
the  authority  to  address  retail  stranded 
costs  throu^  its  jurisdiction  over  the 
rates,  terms  and  conditions  of  interstate 
transmission  services  used  by  retail  or 
newly-created  wholesale  customers,  we 
also  believe  that  the  recovery  of  the 
costs  of  transition  to  competition  at  the 
retail  level  is  a  matter  that  should  be 
addressed  by  State  authorities.  This  is 
because  retail  stranded  costs  will  occur 
primarily  as  a  result  of  State  and  local 
decisionmaking  regarding  retail 
franchise  areas  and  the  creation  of  new 
wholesale  entities.  In  particular,  the 
Commission  believes  it  is  incumbent 
upon  states  to  deal  with  the 
consequences  of  stranded  costs  that 
occur  as  a  result  of  retail  wheeling.  Our 
strong  policy  preference  is  that  states 
explicitly  address  the  issue.  State  and 
local  decisionmakers  have  a  first-hand 
understanding  of  the  regulatory  bargain 
with  respect  to  stranded  costs  incurred 
to  serve  retail  customers,  and  they  are 
familiar  with  the  planning,  investment 
and  purchase  activities  of  the  utilities 
they  regulate. 

There  are  a  number  of  procedural 
mechanisms  which  we  believe  States 
can  use  to  address  retail  stranded  costs. 
For  example,  a  State  that  permits  a  retail 
franchise  customer  to  become  a 
wholesale  entity  may  consider  whether 
to  impose  an  exit  fee  prior  to.  or  as  a 
condition  of,  creating  the  wholesale 
entity.  Similarly,  a  State  may  consider 
whether  to  require  payment  of  an  exit 
fee  prior  to  a  franchise  customer  being 
permitted  to  obtain  unbundled  retail 
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wholesale  transmission  and  not  retail 
transmission. 

(it)  Treatment  of  Retail  Costs 

Because  the  Comnvission  has 
jurisdiction  over  the  rates,  terms  and 
.conditions  of  both  wholesale  and  retail 
transmission  services  in  interstate 
commerce  by  public  utilities,  arguably  it 
may  allow  retail  stranded  cost  recovery 
in  rates  for  either  wholesale  or  retail 
transmission  services.  There 
nevertheless  may  be  important  legal  or 
policy  reasons  to  exclude  retail  stranded 
costs  from  transmission  rates.  As  noted 
earlier,  however,  the  Commission  has 
been  presented  only  with  the  question 
of  whether  it  should  j)ermit  public 
utilities  to  seek  recovery  in  wholesale 
transmission  rates  of  stranded 
investment  costs  incurred  to  serve 
former  retail  customers  (Scenario  2, 
section  III.A.).  The  Commission  has  not 
been  presented  with  the  question  of 
whether  it  should  permit  public  utilities 
to  seek  recovery  in  retail  transmission 
rates  of  stranded  costs  incurred  to  serve 
the  customer  when  it  was  a  retail 
customer  (Scenario  3,  section  lil.A.). 

While  we  believe  the  Commission  has 
the  authority  to  address  retail  stranded 
costs  throu^  its  jurisdiction  over  the 
rates,  terms  and  conditions  of  interstate 
transmission  services  used  by  retail  or 
newly-created  wholesale  customers,  we 
also  believe  that  the  recovery  of  the 
costs  of  transition  to  competition  at  the 
retail  level  is  a  matter  that  should  be 
addressed  by  State  authorities.  This  is 
because  retail  stranded  costs  will  occur 
primarily  as  a  result  of  State  and  local 
decisionmaking  regarding  retail 
franchise  areas  and  the  creation  of  new 
wholesale  entities.  In  particular,  the 
Commission  believes  it  is  incumbent 
upon  states  to  deal  with  the 
consequences  of  stranded  costs  that 
occur  as  a  result  of  retail  wheeling.  Our 
strong  policy  preference  is  that  states 
explicitly  address  the  issue.  State  and 
local  decisionmakers  have  a  first-hand 
understanding  of  the  regulatory  bargain 
with  respect  to  stranded  costs  incurred 
to  serve  retail  customers,  and  they  are 
familiar  with  the  planning,  investment 
and  purchase  activities  of  the  utilities 
they  regulate. 

There  are  a  number  of  procedural 
mechanisms  which  we  believe  States 
can  use  to  address  retail  stranded  costs. 
For  example,  a  State  that  permits  a  retail 
franchise  customer  to  become  a 
wholesale  entity  may  consider  whether 
to  impose  an  exit  fee  prior  to,  or  as  a 
condition  of,  creating  the  wholesale 
entity.  Similarly,  a  State  may  consider 
whether  to  require  payment  of  an  exit 
fee  prior  to  a  franchise  customer  being 
permitted  to  obtain  unbundled  retail 


wheeling.  In  situations  in  which  local 
distribution  facilities  are  used  by  a  retail 
vvheeling  customer,  the  State  may 
consider  whether  to  allow  recovery  of 
stranded  costs  through  rates  for  local 
distribution  services.  If  a  State  decides 
not  to  impose  exit  fees,  or  a  surcharge 
through  distribution  rates,  it  may 
consider  whether  to  allow  recovery  of 
stranded  costs  from  remaining 
customers. 

In  situations  in  which  a  new 
wholesale  entity  obtains  ownership  or 
control  of  a  franchise  utility's 
transmission  or  distribution  facilities,  it 
is  possible  that  State  condemnation 
proceedings  will  provide  a  forum  for  a 
utility  to  seek  recovery  of  any  stranded 
costs.  What  types  of  payments,  if  any. 
do  new  municipal  utilities  make  to  prior 
sen'ice  providers?  Do  these 
reimbursements  allow  for  recovery  of 
stranded  generation  costs?  Is  there 
variation  among  the  States  as  to  the 
legal  ability  of  local  entities  to 
municipalize?  Is  there  variation  among 
the  States  as  to  the  payments  made  by 
new  municipal  utilities  to  previous 
suppliers? 

Tnere  may,  of  course,  be  other 
mechanisms  which  States  can  use  to 
determine  whether  to  allow  stranded 
cost  recovery,  and  from  whom  to  allow 
recovery.  The  Commission  solicits 
comments  on  what  other  mechanisms 
might  be  used,  and  whether  these 
mechanisms  are  adequate  to  deal  with 
retail  stranded  costs. 

While  our  strong  preference  is  for 
States  to  address  retail  stranded  costs  in 
whatever  way  they  deem  appropriate, 
we  are  willing  to  explore  whether  there 
are  circumstances  under  which  this 
Commission  should  consider  claims  for 
recovery  of  retail  stranded  costs.  We  will 
therefore  present  two  proposed 
alternatives  regarding  retail  stranded 
costs,  and  seek  comment  on  both. 
However,  as  noted  above,  we  express  no 
preference  in  favor  of  either  alternative. 

Under  the  first  alternative,  the 
proposed  rule  provides  that  if  in  a 
specific  circumstance  an  appropriate 
State  authority  explicitly  considers  and 
deals  with  retail  stranded  costs  and 
there  is  no  conflict  within  or  among 
State  regulatory  bodies  regarding  a 
State's  disposition  of  the  issue,  this 
Commission  will  not  entertain  a  request 
for  retail  stranded  cost  recovery. 
However,  in  the  absence  of  a  clear 
expression  by  an  appropriate  State 
authority  that  it  has  dealt  with  the  issue, 
or  in  the  event  of  a  conflict  between 
States*"  or  among  State  officials  within 


a  single  state,  the  Commission  proposes 
to  entertain  requests  to  recover  retail 
stranded  costs. 

Under  the  second  alternative,  the 
proposed  rule  provides  that  the 
Commission  will  not  entertain  any 
request  for  recovery  of  retail  stranded 
costs.  Under  this  proposal,  State  cr  local 
authorities  will  be  the  only  forum  for 
addressing  the  issue.  The 
aforementioned  preference  for  States  to 
address  retail  stranded  costs  in 
whatever  way  they  deem  appropriate, 
the  need  for  regulatory  certainty,  and 
the  States'  knowledge  and  expertise 
regarding  utility  planning,  investment 
and  purchase  activities  arguably  favors 
the  second  alterative.  However,  we 
solicit  comment  on  whether  there 
should  be  limited  exceptions  to  the 
second  alternative  rule. 

As  to  both  alternatives,  the 
Commission  solicits  comments  a  \  the 
following  questions. 

Are  there  circumstances  undt-i  which 
it  is  not  necessarily  appropriate  to  defer 
to  the  States  (e.g.,  where  one  State  takes 
an  action  regarding  retail  stranded  costs 
which  has  adverse  consequences  for 
another  State)?  Are  there  circumstances 
under  which  a  State  may  not  have  an 
adequate  mechanism  for  addressing 
retail  stranded  costs,  and  may  want  the 
Commission  to  provide  a  forum? 

If  a  State  does  not  explicitly  address 
stranded  costs  resulting  from  an  action 
that  allows  retail  customers  to  purchase 
from  a  supplier  other  than  the 
franchised  utility,  should  this 
Commission  entertain  requests  from  the 
utilities  left  nith  the  stranded  costs? 
Beyond  silerwe  from  the  State,  are  there 
other  factors  that  the  Commission 
should  consider  before  accepting 
requests  for  retail  stranded  cost 
recovery?  Specifically,  would  financial 
health  and  possible  adverse  impacts  on 
reliability  be  sufficient  reason  for 
Federal  action? 

The  Commission  further  solicits 
comments  on  the  following  questions: 

(1)  Does  the  Commission  have  legal 
authority  to  allow  retail  stranded  costs 
in  rates  for  wholesale  transmission 
sen'ices?  Should  the  Commission  do  so 
as  a  matter  of  policy?  If  so,  which  costs? 

(2)  Does  the  Commission  have  legal 
authority  to  allow  retail  stranded  costs 


*"For  example,  a  conflict  between  Stales  could 
result  if  State  A's  legislature  allows  a  former  retail 
customer  to  become  a  wholesale  entity  and  the 


wholesale  entity  obtains  transmission  servii es  so 
that  it  nowtakesoniy  onehalfof  its  100  MW  load 
from  its  current  utility  supplier,  which  is  a 
multistate  utility.  As  a  result  of  State  A's  action,  the 
utility  has  retail  stranded  costs  for  50  MW  of 
generation.  State  A's  commission  allocates  lite 
utility's  retail  costs  so  that  State  As  retail 
customers  are  responsible  for  only  one  half  of  the 
stranded  costs.  State  B's  commission,  the  other 
State  in  which  the  utility  operates,  allocates  the 
utility's  retail  costs  so  that  none  of  the  retail 
stranded  costs  are  allocated  to  State  B's  retail 
customers. 
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in  rates  for  retail  ransmission  sen'ice? 
Should  the  Comn  ission  do  so  as  a 
matter  of  policy?  fso,  which  costs? 

(3)  Does  FPA  st  ction  212  give  the 
Commission  legal  authority  to  allow 
recovery  of  retail  •.tranded  costs  in  rates 
for  wholesale  trar  smission  services 
under  FPA  sectioi  i  211? 

(4)  Are  there  le^  al  or  policy  reasons 
why  in  Scenario  2  (p.  15),  the 
Commission  shou  W  entertain  requests 
for  recovery  of  ret  lil  stranded  costs  in 
wholesale  transm  ssion  rates,  but 
should  not  enterti  in  requests  for 
recovery  of  retail  i  tranded  costs  in  retail 
transmission  ratei  in  Scenario  3  (section 
III.A.)? 

If  the  Commissi  an  determines  that  it 
will  entertain  reqi  lests  for  recovery  of 
retail  stranded  co;  ts  through  rates  for 
wholesale  or  retai  transmission  in 
interstate  commei  ze,  the  Commission 
proposes  not  to  af  ply  the  "reasonable 
expecta'ion"  test  i  ised  for  wholesale 
stranded  costs.  Tc  apply  such  a  test 
would  require  a  h  iaring  on  whether  the 
franchise  utility  h  id  a  reasonable 
expectation,  e.g.,  (f  having  its  franchise 
renewed,  of  municipalization  occurring, 
or  of  a  section  212  (h)  non-sham 
wholesale  entity  h  eing  created  by  the 
State  or  local  auth  arity.  No  such  test 
appears  warrantee  because,  in  general, 
ti'.erc  is  at  the  reta  1  level  an  obligation 
t;)  serve  which  is  i  tiuch  stronger  than 
eny  contractual  ot  ligation  to  serve  at  the 
^vholesale  level.  T  le  regulatory  compact 
that  has  governed  srovision  of  retail 
srr\ice  includes  a  i  implicit  obligation 
to  purchase  conco  nitant  with  the 
utility's  obligation  to  serve. 

The  Commission  i  requests  comments 
on  whether  these  ( issumptions  are 
correct,  i.e..  is  the  reasonable 
expect  at  ion  test  ir,  applicable  to  retail 
stranded  costs?  Ai  e  there  situations,  for 
instance,  in  which  utilities  could  have 
eypected  municip  xlization  to  occur 
based  on  an  estab  isbed  course  of 
dealing? 

Based  on  these  <  ssumptions,  if  the 
Commission  deter  nines  that  it  will 
entertain  requests  "or  retail  stranded 
costs,  the  proposal  1  regulations  for  retail 
stranded  costs  wo  ild  require  only  a 
showing  of  the  do  lar  amounts  that  have 
been  stranded  as  a  result  of  the  retail 
f  ustomer  no  longe  r  taking  bundled 
service  from  the  ft  mchise  utility's 
Fvstem.  In  essence ,  this  results  in  direct 
pssignment  of  reta  1  stranded  costs  to 
the  former  fr^nchi  le  customer.  The 
(Commission  requt  sts  comments  on  how 
to  determine  retai  stranded  costs  as  a 
feneral  matter.  Is  here  a  future  time 
t.hen  a  retail  cust< tmer's  action  of 
leaving  a  local  fra  ichise  no  longer  has 
any  adverse  econc  mic  consequences  on 
the  franchise  utilil  v?  If  so,  what  is  an 


appropriate  way  to  make  such  a 
determination? 

rV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)*'  requires  that  rulemakings 
contain  either  a  description  and  analysis 
of  the  effect  the  proposed  rule  will  have 
on  small  entities  or  a  certification  that 
the  rule  will  not  have  a  substantial 
economic  effect  on  a  substantial  number 
of  small  entities.  Because  the  entities 
that  would  be  required  to  comply  with 
the  proposed  rule  are  public  utilities 
and  transmitting  utilities  that  do  not  fall 
within  the  RFA's  definition  of  small 
entities,"  the  Commission  certifies  that 
this  rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

V.  Enviromnental  Statement 

Commission  regulations  require  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement  for  any  Commission  action 
that  may  have  a  significant  effect  on  the 
human  environment.*'  The  Commission 
has  categorically  excluded  certain 
actions  from  this  requirement  as  not 
having  a  significant  effect  on  the  human 
environment.**  No  environmental 
consideration  is  necessary  for  the 
promulgation  of  a  rule  that  involves 
electric  rate  filings  submitted  by  public 
utilities  under  sections  205  and  206  of 
the  FPA."  The  proposed  rule  specifies 
the  standards  and  procedures  that 
public  utilities  must  follow  in  a  rate 
fi  ling  proceeding  in  order  to  seek 
rucover>'  of  stranded  costs.  Accordingly, 
no  environmental  consideration  of  the 
proposed  rule  is  necessary. 

VI.  Infonnation  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations**  require 
that  OMB  approve  certain  information 
and  recordkeeping  requirements 
imposed  by  an  agency. 

The  information  collection 
requirements  in  the  proposed 
regulations  are  contained  in  FERC-516, 
"Electric  Rate  Filings"  (OMB  approval 
No.  1902-0096).  The  Commission  uses 
the  data  collected  in  this  information 


"'5  use.  601-612. 

"■  5  U.S.C.  601(3)  (citing  section  3  of  the  Small 
Bii.siness  Act.  15  U.S.C.  632).  Section  3  of  the  Small 
Business  Act  defines  a  "small-business  concern"  as 
a  ousiness  which  is  independently  owned  and 
operated  and  which  is  not  dominant  in  its  fisld  of 
operation.  15  U.S.C.  632(a). 

"'Regulations  Implementing  National 
Eiiviron.Tiental  Policy  Act,  FERC  Statutes  & 
Bi  gulalions  130,783  (1987).  52  FR  47897  [Dec.  17, 
l'Jtt7). 

'^18CFR380.4. 

''"18CFR380  4(<i)(1.1). 

'^'iCVR  1)20. 13. 


collection  to  carry  out  its 
responsibilities  under  Part  II  of  the  FPA. 
The  Commission's  Office  of  Electric 
Power  Regulation  uses  the  data  to 
review  electric  rate  filings.  The  data 
enable  the  Commission  to  examine  and 
evaluate  the  utility's  costs  and  rate  of 
return. 

The  Commission  is  submitting 
notification  of  this  proposed  rule  to 
OMB.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street,  NE..  Washington, 
DC  20426  [Attention:  Michael  Miller, 
Information  Ser\'ices  Division,  (202) 
208-1415).  Comments  on  the 
requirements  of  the  proposed  rule  can 
also  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB 
[Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission). 

VII.  Public  Comment  Procedures 

The  Commission  invites  comments  on 
the  proposed  rule  from  interested 
persons.  An  original  and  14  copies  of 
written  comments  on  the  proposed  rule 
must  be  filed  with  the  Commission  no 
Inter  than  September  9,  1994. 

The  Commission  will  also  permit 
interested  persons  to  submit  reply 
comments  in  response  to  the  initial 
comments  filed  in  this  proceeding. 
Reply  comments  should  be  submitted 
no  later  than  October  11,  1994. 

In  addition,  commenters  are  requested 
to  submit  a  copy  of  their  comments  on 
a  3V2  inch  diskette  in  ASCII  II  format. 
All  comments  should  be  submitted  to 
the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
LC  20426,  and  should  refer  to  Docket 
No.  RM94- 7-000. 

All  written  comments  will  be  placed 
in  the  Commission's  pubhc  files  and 
will  be  available  for  inspection  in  the 
Commission's  public  reference  room  at 
941  North  Capitol  Street,  NE.. 
Washington,  DC,  20426,  during  regular 
business  hour-. 

List  of  Subjects  in  ^  8  CFR  Part  35 

Electric  power  rates,  Electric  utilities. 
Reporting  and  recordkeeping 
roquirements. 

By  direction  of  the  Commission. 
Lois  D.  Cashe'?, 

Sficretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part  35, 
Chapter  I.  Title  18  of  the  Code  of 
I  ''deral  Regulations,  as  set  forth  below. 


PART  35— FILING  OF  RATE 
SCHEDULES 

1.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645;  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 

2.  Part  35  is  amended  by  adding 

§  35.26  consisting  of  paragraphs  (a),  (b), 
(c).  and  one  of  two  proposed  alternative 
paragraphs  (d),  to  read  as  follows: 

§  35.26    Recovery  of  stranded  costs  by 
public  utilities  and  transmitting  utilities. 

(a)  Purpose.  This  section  establishes 
the  standards  that  a  public  utility  or 
transmitting  utility  must  satisfy  in  order 
to  recover  stranded  costs. 

(b)  Definitions.  (1)  Wholesale  stranded 
cost  means  any  legitimate,  prudent  and 
verifiable  cost  incurred  by  a  public 
utility  or  a  transmitting  utility  to 
provide  service  to  a  wholesale 
requirements  customer  that 
subsequently  becomes,  in  whole  or  in 
part,  an  unbundled  transmission 
services  customer  of  that  public  utility 
or  transmitting  utility. 

(2)  Wholesale  requirements  customer 
means  a  customer  for  whom  a  public 
utility  or  transmitting  utility  provides 
by  contract  any  portion  of  its  bundled 
wholesale  power  requirements. 

(3)  Wholesale  transmission  services 
has  the  same  meaning  as  provided  in 
section  3(24)  of  the  Federal  Power  Act: 
the  transmission  of  electric  energy  sold, 
or  to  be  sold,  at  wholesale  in  interstate 
commerce. 

(4)  Wholesale  requirements  contract 
means  a  contract  under  which  a  public 
utility  or  transmitting  utility  provides 
any  portion  of  a  customer's  bundled 
wholesale  power  requirements. 

(5)  Retail  stranded  cost  means  any 
legitimate,  prudent  and  verifiable  cost 
incurred  by  a  pubhc  utility  or 
transmitting  utility  to  provide  service  to 
a  retail  franchise  customer  that 
subsequently  becomes,  in  whole  or  in 
part,  directly  or  indirectly,  an 
unbundled  transmission  services 
customer  of  that  public  utility  or 
transmitting  utility. 

(6)  Retaif  transmission  senices  means 
the  transmission  of  electric  energy  sold, 
or  to  be  sold,  in  interstate  commerce 
directly  to  a  retail  customer. 

(7)  New  contract  means  any  contract 
executed  after  July  11,  1994. 

(8)  Existing  contract  means  any 
contract  executed  on  or  before  July  1 1 , 
1994. 

(c)  Recovery  of  Wholesale  Stranded 
Costs. 

(1)  General  requirement.  A  public 
utility  or  transmitting  utility  will  be 
allowed  to  seek  recovery  of  wholesale 
stranded  costs  only  as  follows: 
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PART  35-FILING  OF  RATE 
SCHEDULES 

1.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r.  2601- 
2645;  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 

2.  Part  35  is  amended  by  adding 

§  35.26  consisting  of  paragraphs  (a),  (b), 
(c),  and  one  of  two  proposed  alternative 
paragraphs  (d),  to  read  as  follows: 

§  35.26    Recovery  of  stranded  costs  by 
public  utilities  and  transmitting  utilities. 

(a)  Purpose.  This  section  establishes 
the  standards  that  a  public  utility  or 
transmitting  utility  must  satisfj'  in  order 
to  recover  stranded  costs. 

(b)  Definitions.  (1)  Wholesale  stranded 
cost  means  any  legitimate,  prudent  and 
verifiable  cost  incurred  by  a  public 
utility  or  a  transmitting  utility  to 
provide  service  to  a  wholesale 
requirements  customer  that 
subsequently  becomes,  in  whole  or  in 
part,  an  unbundled  transmission 
services  customer  of  that  public  utility 
or  transmitting  utility. 

(2)  Wholesale  requirements  customer 
means  a  customer  for  whom  a  public 
utility  or  transmitting  utility  provides 
by  contract  any  portion  of  its  bundled 
wholesale  power  requirements. 

(3)  Wholesale  transmission  services 
has  the  same  meaning  as  provided  in 
section  3(24)  of  the  Federal  Power  Act: 
the  transmission  of  electric  energy  sold, 
or  to  be  sold,  at  wholesale  in  interstate 
commerce. 

(4)  Wholesale  requirements  contract 
means  a  contract  under  which  a  public 
utility  or  transmitting  utility  provides 
any  portion  of  a  customer's  bundled 
wholesale  power  requirements. 

(5)  Retail  stranded  cost  means  any 
legitimate,  prudent  and  verifiable  cost 
incurred  by  a  pubhc  utility  or 
transmitting  utility  to  provide  service  to 
a  retail  franchise  customer  that 
subsequently  becomes,  in  whole  or  in 
part,  directly  or  indirectly,  an 
unbundled  transmission  services 
customer  of  that  public  utility  or 
transmitting  utility. 

(6)  Retaif  transmission  senices  means 
the  transmission  of  electric  energy  sold, 
or  to  be  sold,  in  interstate  commerce 
directly  to  a  retail  customer. 

(7)  New  contract  means  any  contract 
executed  after  July  11,  1994. 

(8)  Existing  contract  means  any 
contract  executed  on  or  before  July  1 1 , 
1994. 

(c)  Recoi-ery  of  Wholesale  Stranded 
Costs. 

(1)  General  requirement.  A  public 
utility  or  transmitting  utility  will  be 
allowed  to  seek  recovery  of  wholesale 
stranded  costs  only  as  follows: 


(i)  No  public  utihty  or  transmitting 
utility  may  seek  recovery  of  wholesale 
stranded  costs  if  such  recovery  is 
explicitly  prohibited  by  a  contract  or 
settlement  agreement,  or  by  any  power 
sales  or  transmission  rate  schedule  or 
tariff. 

(ii)  If  wholesale  stranded  costs  are 
associated  with  a  new  wholesale 
requirements  contract  containing  an  exit 
fee  or  other  explicit  stranded  cost 
provision,  and  the  seller  under  the 
contract  is  a  public  utility,  the  pubhc 
utility  may  seek  recovery  of  such  costs, 
in  accordance  with  the  contract,  through 
rates  for  electric  energy  under  sections 
205-206  of  the  FPA.  The  public  utility 
may  not  seek  recovery  of  such  costs 
through  any  transmission  rate  for 
section  205  or  211  transmission 
services. 

f  iii)  If  wholesale  stranded  costs  are 
associated  with  a  new  wholesale 
requirements  contract,  and  the  seller 
under  the  contract  is  a  transmitting 
utility  but  not  also  a  public  utility,  the 
transmitting  utility  may  not  seek  an 
order  from  the  Commission  allowing 
recovery  of  such  costs. 

(iv)  If  wholesale  stranded  costs  are 
associated  with  an  existing  wholesale 
requirements  contract,  if  the  seller 
under  such  contract  is  a  pubUc  utility, 
and  if  the  contract  does  not  contain  an 
exit  fee  or  other  explicit  stranded  cost 
pro\'ision,  the  parties  to  the  contract 
must  make  a  good  faith  attempt  to 
negotiate  an  explicit  stranded  cost 
amendment  to  the  contract  by  [a  date 
three  years  from  the  date  a  final  rule  is 
published  in  the  Federal  Register].  If 
the  parties  negotiate  a  proposed 
amendment,  tLe  public  utility  seller 
under  the  contract  must  file  the 
proposed  amendment  under  section  205 
or  206  of  the  FPA  no  later  than  [the  end 
of  the  three-year  period).  If  the  parties 
do  not  negotiate  an  explicit  stranded 
cost  amendment,  the  public  utility  seller 
may  unilaterally  file  a  proposed 
stranded  cost  amendment  no  later  than 
(the  end  of  the  three-year  transition 
period].  In  such  case,  the  customer  may 
propose  an  alternate  amendment.  The 
filing  or  proposal  of  such  amendment(s) 
will  not  affect  any  contractual  rights  the 
customer  may  have  to  continue  taking 
service  beyond  (the  end  of  the  three- 
year  transition  period]. 

(v)  If  a  customer  under  an  existing 
wholesale  requirements  contract,  prior 
to  (the  end  of  the  three-year  period], 
gives  notice  pursuant  to  the  contract 
that  it  will  no  longer  purchase 
requirements  service  under  the  contract 
but  will  purchase  imbundled  section 
205  or  section  211  transmission  services 
from  the  selling  utility  in  order  to  reach 
a  different  supplier  of  electric  energy. 


and  the  transmission  services  will 
commence  prior  to  (the  end  of  the 
transition  period],  a  pubfic  utility  or 
transmitting  utihty  may  file  by  (the  end 
of  the  transition  period]  a  proposal  to 
recover  stranded  costs  in  rates  for  the 
wholesale  transmission  ser\'ices. 

(2)  Evidentiary  Demonstration  for 
Wholesale  Stranded  Cost  Recovery.  A 
public  utility  or  transmitting  utility 
seeking  to  recover  wholesale  stranded 
costs  in  accordance  vn\h  paragraphs 
(c)(1)  (iv)  and  (v)  of  this  section  must 
demonstnte  that: 

(i)  it  incurred  stranded  costs  on  behalf 
of  its  wholesale  requirements  customer 
based  on  an  expectation  that  was 
reasonable  when  the  costs  were 
incurred  that  the  customer's  contract 
would  be  extended; 

(ii)  the  stranded  costs  are  not  more 
than  the  customer  would  have 
contributed  to  the  utihty  had  the 
customer  remained  a  wholesale 
requirements  customer  of  the  utility; 
and 

(iii)  it  has  and  will  take  reasonable 
measures  to  mitigate  stranded  costs. 

(3)  Rebuttable  Presumption.  If  a 
public  utility  or  transmitting  utihty 
seeks  recovery  of  wholesale  stranded 
costs  associated  with  an  e.xisting 
contract,  as  permitted  in  paragraph(c)(l) 
of  this  section,  and  the  existing  contract 
contains  a  notice  provision,  there  will 
be  a  rebuttable  presumption  that  the 
utility  had  no  reasonable  expectation  of 
continuing  to  serve  the  customer 
beyond  the  term  of  the  notice  provision. 

Alternative  A; 

(d)  Recovery  of  Retail  Stranded  Costs. 

(1)  General  requirement. 

A  public  utihty  or  transmitting  utility 
may  seek  to  recover  retail  stranded  costs 
through  rates  for  wholesale  or  retail 
transmission  services  only  if:  (i)  an 
appropriate  State  or  local  regulatory 
body  has  not  explicitly  considered  and 
addressed  retail  stranded  costs;  or  (ii)  an 
appropriate  State  or  local  regulatory' 
body  has  explicitly  addressed  stranded 
costs,  but  there  is  a  conflict  within  or 
among  State  regulatory  bodies  regarding 
the  State  or  local  authority's  disposition 
of  the  issue. 

(2)  Exidentiary  Demonstration 
Necessary  for  Retail  Stranded  Cost 
Recovery. 

A  public  utility  or  transmitting  utility 
seeking  to  recover  retail  stranded  costs 
must  demonstrate  that: 

(i)  the  stranded  costs  are  not  more 
than  the  customer  would  have 
contributed  to  the  utihty  had  the 
customer  remained  a  retail  customer  of 
the  utility;  and 

(ii)  it  has  and  will  take  reasonable 
measures  to  mitigate  stranded  costs. 

Alternative  B:  • 
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(d)  Recovery  ofRekiil  Stranded  Costs. 

(1)  General  require  ment. 

No  public  utility  ^ 
utility  may  seek  recoj^ery  i 
stranded  costs  from  \ 


tie 
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tai  d 

i  coi  t 
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[Note:  The  following 
appear  in  the  Code  of 

Appendix 

For  the  ease  of  those 
the  following  is  a  comp 
questions  contained  in 

Index  of  Questions 

1.  What  categories  of 
investment  costs,  shoulfl 
stranded  cost  recovery? 
costs  be  allocated  to 

2.  The  Commission 
the  direct  assignment 
n-ethods  of  stranded 
alternative  methods,  e.g 
give  customers  reasona 
scope  of  their  stranded 
quickly  than  a  direct 
would,  and  thus  expedi 
more  competitive 

3.  To  what  extent  is 
be  a  regulatory  obligat 
requirements  customers 
the  contract  term  and 
obligation?  Should 
Commission's  regulatio 
notice  of  termination, 
entirety,  or  only  in 
(e.g.,  when  the  seller 
access  on  a  comparable 
own  uses  of  its  system)? 

4.  What  types  of  con 
addition  to  notice 
demonstrate  a  sufficient 
minds"  between  parties 
of  existing  contracts 
Should  the  proposed  ru 
contracts  apply  only  to 
unaffiliated  entities? 

5.  Should  the  rebutta'tjle 
which  would  apply  to 
notice  provisions  also 
contract  entered  into 
enactment  of  the  Energy 
though  such  contract 
fee  or  other  explicit 
or  a  notice  provision? 

6.  Should  thei«  be  a 
during  which  utilities 
existing  contracts?  Shoi4d 
customers  with 
able  to  make  unilateral 
complaints?  Should  the 
Mobile-Sierra  public 
on  company-specific 
generic  indusfry-wide 

7.  What  is  the 
transition  period. 

8.  The  Commission 
commenters  include  in 
estimate  of  the  number 
contracts  that  they  wou 
to  address  stranded  cost 
these  contracts  are  silen 
How  many  have  notice 
what  duration?  The  Con|m 
that  responding  utilities 
of  stranded  costs 
contracts,  the  reiationsb  p 
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stranded  costs  to  the  utility's  total  costs  or 
revenues,  and  the  potential  cost  shift  to 
remaining  customers. 

9.  Should  the  limitations  on  recovery  of 
stranded  costs  in  wholesale  transmission 
rates  apply  to  all  utilities,  whether  or  not 
they  currently  have  on  file  transmission 
tariffs  containing  stranded  cost  provisions? 

10.  Should  stranded  cost  recovery  be 
different  depending  on  whether  transmission 
service  is  under  section  205  or  211? 

11.  In  lieu  of  direct  assignment,  should 
utilities  be  able  to  seek  a  general  surcharge 

to  all  of  their  transmission  customers  to  cover 
the  costs  stranded  by  a  departing  customer? 

12.  The  Commission  recognizes  that 
stranded  costs  can  occuj  when  a  customer 
fails  to  renew  its  requirements  contract  and, 
instead  of  obtaining  unbundled  transmission 
service  from  its  former  requirements 
supplier,  obtains  unbundled  transmission 
service  from  another  utility.  We  anticipate 
that  in  such  a  case  any  prudent  costs  that  are 
stranded  as  a  result  of  the  customer's 
departure  would  be  reallocated  '.u  remaining 
customers  in  the  utility's  next  requirements 
rate  case.  This  results  in  the  departing 
customer  bearing  none  of  the  costs  which  it 
may  have  caused  to  be  stranded.  How  should 
the  Commission  deal  with  such  costs? 

13.  The  Commission  invites  comments  on 
all  aspects  of  the  evidence  necessary  to 
demonstrate  a  reasonable  expectation  of 
continuing  to  serve  a  customer  beyond  the 
period  provided  for  in  a  notice  provision. 
Should  there  be  a  rebuttable  presumption 
that  the  existence  of  a  notice  provision  means 
the  utility  had  no  reasonable  ex{>ectation  of 
serving  the  customer  beyond  the  end  of  that 
notice  period?  Should  we  adopt  a  minimum 
notice  period  that  would  provide  a 
presumption  that  the  utility  had  no 
reasonable  expectation  of  continuing  to 
provide  service  beyond  the  notice  period, 
e.g.,  a  five-year  notice  period? 

14.  In  seeking  stranded  cost  recovery,  a 
utility  must  show  that  the  stranded  costs  it 
incurred  are  not  more  than  the  customer 
would  have  contributed  to  the  utility- had  the 
customer  remained  a  wholesale  requirements 
customer  of  the  utility.  This  required 
evidentiary  demonstration  concerns  the 
reasonable  compensation  for  stranded  costs. 
We  request  comments  on  what  is  reasonable 
compensation: 

(a)  Would  it  be  reasonable  for  the 
Commission  to  limit  the  annual  amount  of 
stranded  costs  that  a  power  customer  must 
pay  to  be  no  more  than  what  the  customer 
would  have  contributed  to  the  utility's 
capital  (customer  revenues  minus  variable 
costs),  or  would  some  alternative  concept  be 
appropriate? 

(b)  Would  it  be  reasonable  for  the 
Commission  to  limit  the  futiire  time  period 
over  which  a  customer's  liability  for  stranded 
costs  would  be  determined?  That  is,  the 
present  value  of  the  customer's  liability 
could  be  the  discounted  value  of  an  annual 
amoiant  for  a  limited  time  period.  This  total 
amount  could  be  paid  in  a  lump  sum  or  over 
any  mutually  agreeable  period.  The  limited 
time  period  over  which  the  customer's 
liability  is  determined  could  be  called  the 
reasonable  compensation  f>eriod.  If  so: 

(1)  Would  the  Conunission  apply  the 
reasonable  compensation  (>eriod  to  assess  the 


reasonableness  of  an  exit  fee  in  a  revised 
power  contract  as  well  as  a  transmission 
surcharge? 

(2)  How  long  should  such  a  time  period  be, 
e.g..  five  years  or  ten  years  or  some  other 
period;  and 

(3)  When  should  such  a  period  begin,  e.g., 
if  five  years  is  a  reasonable  time  over  which 
a  customer  is  liable  for  stranded  costs,  does 
the  five-year  period  begin  when  the 
Commission  adopts  a  final  rule  or  when  the 
utility  files  for  stranded  cost  recovery  in  the 
future? 

(c)  Should  the  length  of  a  reasonable 
comp>ensation  jjeriod  be  based  on  what 
would  constitute  a  reasonable  notice  period 
in  power  contracts  or  would  some  other 
concept  be  appropriate? 

(d)  Establishing  a  reasonable  compensation 
period  eHiectively  would  also  establish  a 
future  date  beyond  which  existing  power 
customers  would  no  longer  have  any  liability 
for  stranded  costs,  either  as  an  exit  fee  in 
revised  p>ower  contracts  or  as  a  surcharge  on 
transmission  rates.  Would  this  be 
appropriate?  In  responding,  commenters 
should  keep  in  mind  that  the  concept  of  a 
reasonable  time  period  for  computing 
stranded  cost  liability  is  independent  of  the 
proposed  three  year  recontracting  period  for 
which  the  Commission  is  also  requesting 
separate  comments. 

15.  Should  the  Commission  require  that  a 
public  utility  demonstrate  reasonable 
measures  to  mitigate  stranded  costs?  What 
should  such  measures  include? 

16.  How  should  the  Commission  determine 
the  amount  of  stranded  costs  that  the 
depariing  customer  may  be  liable  to  pay? 

17.  What  are  reasonable  notice  pwriods  for 
requirements  contracts? 

18.  What  types  of  payments,  if  any,  do  new 
municipal  utilities  make  to  prior  service 
providers?  Do  these  reimbursements  allow 
for  recovery  of  stranded  generation  costs?  Is 
there  variation  among  the  States  as  to  the 
legal  ability  of  local  entities  to  municipalize? 
Is  there  variation  among  the  States  as  to  the 
payments  made  by  new  municipal  utilities  to 
previous  suppliers? 

19.  What  mechanisms  am  States  use  to 
allow  retail  stranded  cost  recovery?  Are  these 
mechanisms  adequate  to  deal  with  retail 
stranded  costs? 

20.  The  Commission  solicits  comments  on 
the  two  proposed  alternatives  regarding  retail 
stranded  costs.  The  first  proposed  alternative 
provides  that  if  in  a  specific  circumstance  an 
appropriate  State  authority  explicitly 
considers  and  deals  with  retail  stranded  costs 
and  there  is  no  conflict  within  or  among 
State  regulatory  bodies  regarding  a  State's 
disposition  of  the  issue,  this  Conunission 
will  liot  entertain  a  request  for  retail  stranded 
cost  recovery.  However,  in  the  absence  of  a 
clear  expression  by  an  appropriate  State 
authority  that  it  has  dealt  with  the  issue,  or 
in  the  event  of  a  conflict  between  States  or 
among  State  officials  within  a  single  State, 
the  Conmiission  proposes  to  entertain 
requests  to  recover  retail  stranded  costs.  Is 
this  proposal  reasonable?  Is  It  preferable  to 
the  second  alternative  proposal? 

21.  Should  there  be  limited  exceptions  to 
the  second  alternative  rule? 


22.  As  to  both  alternatives,  the  Conunission 
furt'ner  solicits  conunents  on  the  following 
questions. 

Are  there  circumstances  under  which  it  is 
not  necessarily  appropriate  to  defer  to  the 
States  (e.g.,  where  one  State  takes  an  action 
regarding  retail  stranded  costs  which  has 
adverse  consequences  for  another  State)?  Are 
there  circumstances  under  which  a  State  may 
not  have  an  adequate  mechanism  for 
addressing  retail  stranded  costs,  and  may 
want  the  Commission  to  provide  a  forum? 

If  a  State  does  not  explicitly  address 
stranded  costs  resulting  from  an  action  that 
allows  retail  customers  to  purchase  from  a 
supplier  other  than  the  franchised  utility, 
should  this  Commission  entertain  requests 
from  the  utilities  left  with  the  stranded  costs? 
Beyond  silence  from  the  State,  are  there  other 
factors  that  the  Commission  should  consider 
before  accepting  requests  for  retail  stranded 
cost  recovery?  Specifically,  would  financial 
health  and  ftossible  adverse  impacts  on 
reliability  be  sufficient  reason  for  Federal 
action? 

The  Conunission  further  solicits  conunents 
on  the  following  questions: 

(1)  Does  the  Commission  have  legal 
authority  to  allow  retail  stranded  costs  in 
rates  for  wholesale  transmission  ser\'ices? 
Should  the  Commission  do  so  as  a  matter  of 
policy?  If  so.  which  costs? 

(2)  Does  the  Commission  have  legal 
authority  to  allow  retail  stranded  costs  in 
rates  for  retail  transmission  senice?  Should 
the  Commission  do  so  as  a  matter  of  policy? 
If  so,  which  costs? 

(3)  Does  FPA  section  212  give  the 
Commission  legal  authority  to  allow  recoven,- 
of  retail  stranded  costs  in  rates  for  wholesale 
transmission  services  under  FPA  section 
211? 

(4)  Are  there  legal  or  policy  reasons  why 
in  Scenario  2,  the  Commission  should 
entertain  requests  for  recovery  of  retail 
stranded  costs  in  wholesale  transmission 
rates,  but  should  not  entertain  requests  for 
recovery  of  retail  stranded  costs  in  retail 
transmission  rates  in  Scenario  3? 

23.  Are  the  Commission's  assumptions 
concerning  the  reasonable  e.xpectations  of 
utilities  with  respect  to  retail  customers 
correct,  i.e..  is  the  reasonable  expectation  test 
inapplicable  to  retail  stranded  costs?  Are 
there  situations,  for  instance,  in  which 
utilities  could  have  expected 
municipalization  to  occur  based  on  an 
established  course  of  dealing? 

24.  The  Commission  requests  comments  o.t 
how  to  determine  retail  stranded  costs  as  a 
general  matter.  Is  there  a  future  time  when 

a  retail  customer's  action  of  leaving  a  local 
franchise  no  longer  has  any  adverse 
economic  consequences  on  the  franchise 
utility?  If  so,  what  is  an  appropriate  way  to 
make  such  a  determination? 
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2J.  As  to  both  alternatives,  the  Commission 
further  solicits  comments  on  the  following 
questions. 

Are  there  circumstances  under  which  it  is 
not  necessarily  appropriate  to  defer  to  the 
States  (e.g.,  where  one  State  takes  an  action 
regarding  retail  stranded  costs  which  has 
adverse  consequences  for  another  State)?  Are 
there  circumstances  under  which  a  State  may 
not  have  an  adequate  mechanism  for 
addressing  retail  stranded  costs,  and  may 
want  the  Commission  to  provide  a  forum? 

If  a  State  does  not  explicitly  address 
stranded  costs  resulting  from  an  action  that 
allows  retail  customers  to  purchase  from  a 
supplier  other  than  the  franchised  utility. 
should  this  Commission  entertain  requests 
from  the  utilities  left  with  the  stranded  costs? 
Beyond  silence  from  the  State,  are  there  other 
factors  that  the  Commission  should  consider 
before  accepting  requests  for  retail  stranded 
cost  recovery?  Specifically,  would  financial 
health  and  possible  adverse  impacts  on 
reliability  be  sufficient  reason  for  Federal 
action? 

The  Commission  further  solicits  comments 
on  the  following  questions: 

(1)  Does  the  Commission  have  legal 
authority  to  allow  retail  stranded  costs  in 
rates  for  wholesale  transmission  services? 
Should  the  Commission  do  so  as  a  matter  of 
policy?  If  so.  which  costs? 

(2)  Does  the  Commission  have  legal 
authority  to  allow  retail  stranded  costs  in 
rates  for  retail  transmission  service?  Should 
the  Commission  do  so  as  a  matter  of  policy? 
If  so.  which  costs? 

(3)  Does  FPA  section  212  give  the 
Commission  legal  authority  to  allow  recoven,- 
of  retail  strended  costs  in  rates  for  wholesale 
transmission  services  under  FPA  section 
211? 

(4)  Are  there  legal  or  policy  reasons  why 
in  Scenario  2,  the  Commission  should 
entertain  requests  for  recovery  of  retail 
stranded  costs  in  wholesale  transmission 
rates,  but  should  not  entertain  requests  for 
recovery  of  retail  strended  costs  in  retail 
transmission  rates  in  Scenario  3? 

23.  Are  the  Commission's  assumptions 
concerning  the  reasonable  expectations  of 
utilities  with  respect  to  retail  customers 
correct,  i.e.,  is  the  reasonable  expectation  test 
inapplicable  to  retail  stranded  costs?  Are 
there  situations,  for  instance,  in  which 
utilities  could  have  expected 
municipalization  to  occur  based  on  an 
established  course  of  dealing? 

24.  The  Commission  requests  comments  on 
how  to  determine  retail  stranded  costs  as  a 
general  matter.  Is  there  a  future  time  when 

a  retail  customer's  action  of  leaving  a  local 
franchise  no  longer  has  any  adverse 
economic  consequences  on  the  franchise 
utility?  If  so.  what  is  an  appropriate  way  to 
make  such  a  determination? 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclannaticn 
and  Enforcement 

30  CFR  Part  920 

Maryland  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (GSM). 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARV:  GSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Marj'land 
regulatory  program  (hereinafter  the 
"Maryland  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  establishes  minimum 
engineering  design  standards  to  provide 
the  1.3  minimum  static  safety  factor  for 
a  normal  pool  with  steady  state  seepage 
conditions  in  lieu  of  engineering  tests 
for  small  impoimdments  that  are  not  a 
safety  hazard.  The  amendment  will 
pro\1de  an  optional  approach  to 
determine  the  1.3  minimum  static  factor 
for  small,  non-hazardous 
impoundments  not  built  of  or 
impounding  coal  mine  waste.  The 
amendment  is  intended  to  revise  the 
Maryland  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  (E.D.T.),  August 
10. 1994.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  August  5. 1994.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m..  [E.D.T.].  on  July  26.  1994. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  George 
Rieger.  Acting  Director,  at  the  address 
listed  below. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  t^ 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Copies  of  the  Maryland  program,  the 
proposed  amendment,  a  listing  of  anv 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
pubUc  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding  . 
hohdays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Harrisburg  Field  Office. 
George  J.  Rieger,  Acting  Director,  Harrisburg 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Harrisburg. 


Transportation  Center.  Third  Floor.  Suite 
3C,  4th  and  Market  Streets,  Harrisburg. 
Pennsylvania  17101,  Telephone:  (717) 
782-4036. 

Maryland  Bureau  of  Mines,  160  South  VVuter 
Street,  Frostburg,  Maryland  21532, 
Telephone:  (301)  689-4136. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Acting  Director, 
Harrisburg  Field  Office,  Telephone: 
(717) 782-4036. 

SUPPLEMENT7VRY  INFORMATION: 

I.  Background  on  the  Maryland 
Program 

On  February  18,  1982.  the  Secretary  of 
the  Interior  approved  the  Mar>'land 
program.  Background  information  on 
the  Maryland  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  February 
18.  1982.  Federal  Register  (47  FR  7214). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFK 
920.15  and  920.16. 

II.  Description  of  the  Proposed 
Amendment 

On  June  22.  1993.  GSM  published  a 
final  rule  (58  FR  33910)  for  Mar>land    . 
program  amendment  (Administrative 
Record  Numbers  MD-549.00  and  ME>- 
539.16)  concerning  hydrologic  balance, 
ponds  and  sediment  control  measures, 
and  civil  penalties.  The  Director 
approved  the  program  amendment 
except  for  COMAR  08.09.1 3. 24H(3)(c). 
The  intent  of  proposed 
08.09. 13. 24H(3)(c)  was  to  establish 
engineering  design  standards  in  liou  of 
engineering  tests  to  ensure  a  1.3 
minimum  safety  factor  for  small  non- 
hazardous  impoundments  that  are  not 
constructed  with  or  impound  coal  mini' 
waste  and  not  subject  to  the 
requirements  of  30  CFR  77.216(a). 

The  Director  found  that  COMAR 
08.13.09.24H(3)(c)  was  deficient  in  two 
areas.  First,  the  soil  strength  values  usod 
in  the  stability  analysis  defined  dry 
density  and  optimum  moisture  content 
values  associated  with  them  but  did  not 
specify  the  moisture  content  of  the  fill 
material  necessary  to  achieve  the 
required  density  through  compaction. 
Secondly,  the  phreatic  surface  dtsfined 
in  tlie  analysis  did  not  reflect  norfnal 
pool  conditions  under  a  "worst  case" 
scenario. 

By  letters  dated  May  16,  1994,  and 
June  23. 1994  (Administrative  Record 
Number  MD-569.00).  Maryland 
submitted  a  program  amendment  to 
satisfy  OSM's  concerns  delineated  in 
the  June  22. 1993.  final  rule  The 
amendment  adds  COMAR 
08.13.09. 24h(l)(q)  requiring  the  matoriai 
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used  in  the  construction 
impound'-ent  to  havi  i 
moisture  content  to 
compaction.  The  amejidment 
revises  the  stability 
COMAR  08.13. 09.24H(3)(c) 
normal  pool  conditio  is 
case  scenario. 


ai:hi 


III.  Public  Comment  I  'rocedures 


the  provisions  of 

is  se^ng 
the  proposed 
applicable 
of  30  CFR 
is  deemed 
part  of  the 


In  accordance  with 
30  CFR  732.17(h).  OSM 
comments  on  whethe 
amendment  satisfies  1  :ie 
program  approval  cril  sria 
732.15.  If  the  amendn  lent 
adequate,  it  will  becopie 
Maryland  program. 

Written  Comments 

Written  comments  hould  be  specific- 
pertain  only  to  the  isa  ues  proposed  in 
this  rulemaking,  and  nclude 
explanations  in  supp<  rt  of  the 
commenter's  recomm  mdations. 
Comments  received  a  ter  the  time 
indicated  under  DATE:  i  or  at  locations 
other  than  the  Harrisb  urg  Field  Office 
will  not  necessarily  b  i  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Recorfl. 

Public  Hearing 
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Persons  wishing  to 
hearing  should  conta(jt 
under  FOR  FURTHER 
CONTACT  by  4;00  p.m 
25,  1994.  The  locatior 
hearing  will  be  arran 
persons  requesting  thi  i 
requests  an  opportuni  ;y 
public  hearing,  the 
held. 

Filing  of  a  vvTitten 
time  of  the  hearing  is 
will  greatly  assist  the 
Submission  of  wTitten 
advance  of  the  hearin  ; 
officials  to  prepare  a 
and  appropriate  quest 

The  public  hearing 
the  specified  date  unt 
scheduled  to  speak 
Persons  in  the  audience 
been  scheduled  to 
to  do  so.  will  be  hearc 
who  have  been  scheduled 
will  end  after  all 
speak  and  persons 
audience  who  wish  t 
heard. 


ipeak  at  the  public 
the  f)erson  listed 
INFORMATION 

[E.D.T.]  on  July 
and  time  of  the 

with  those 
hearing.  If  no  one 
to  speak  at  the 
ng  will  not  be 


dK} 


have 


i  spt  ak 


pers(  ms 
pn  sent 


Public  Meeting 

If  only  one  person  r  ^quests  an 
opportunity  to  speak  i  t  a  hearing,  a 
public  meeting,  rathei  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  rep  resentatives  to 
discuss  the  proposed  imendment  may 


statement  at  the 
equested  as  it 
ranscriber. 
statements  in 
will  allow  OSM 
uate  responses 
ons. 

vill  continue  on 
1  ail  persons 
been  heard, 
who  have  not 
and  who  wish 
following  those 
.  The  hearing 
scheduled  to 
in  the 
speak  have  been 
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request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)] 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332{2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 


U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  July  1, 1994. 

Robert  I.  Biggi, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

IFR  Doc.  94-16657  Filed  7-8-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-94-072] 

RIN2115-AA97 

Safety  Zone;  Fireworks  Display, 
Westhampton  Beach,  NY 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  in  Moneybogue 
Bay.  around  the  Marine  Towing 
Company  fireworks  barge  located 
approximately  in  the  center  of 
Moneybogue  Bay,  Westhampton  Beach, 
NY  from  9:45  p.m.  through  10:45  p.m. 
on  August  20, 1994.  This  safety  zone  is 
needed  to  protect  the  maritime 
community  from  possible  navigation 
hazards  associated  with  a  fireworks 
display.  Entry  into  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Long  Island  Sound. 
DATES:  Comments  must  be  received  on 
or  before  August  10,  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Captain  of  the  Port,  120  Woodward 
Avenue,  New  Haven,  CT  06512  or  may 
be  delivered  to  the  Port  Operations 
office  at  the  above  address  between  8 
a.m.  and  4  p.m..  Monday  through        . 
Friday,  except  federal  holidays.  The 
telephone  number  is  (203)  468-4464. 


The  Captain  of  the  Port  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  Port 
Operations  office  at  the  above  address, 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  T.V.  Skuby, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Sound  at  (203)  468- 
4464. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data. 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identifj'  this  rulemaking 
[CGDOl  94-072]  and  the  specific  section 
of  this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Project  Officer  at  the  address  under 
"ADDRESSES. "  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public-hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  T.V. 
Skuby.  Project  Officer,  Captain  of  the 
Port,  Long  Island  Sound,  and  LCDR  J. 
Stieb,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Background  and  Purpose 

On  May  26. 1994.  the  sponsor,  Mr. 
Ronald  Feldstein,  Westhampton  Beach, 
NY  requested  that  a  fireworks  display  be 
permitted  in  the  port  of  Westhampton 
Beach  in  the  vicinity  of  Moneybogue 
Bay,  Westhampton  Beach,  NY,  from 
9:45  p.m.  through  10:45  p.m.  on  August 
20,  1994.  The  safety  zone  will  cover  all 
waters  of  Moneybogue  Bay  within  a 
1 200  foot  radius  of  the  Marine  Towing 
Company  fireworks  barge,  which  will  be 
located  approximately  in  the  center  of 
Moneybogu6  Bay.  This  zone  is  required 
to  protect  the  maritime  community  from 
the  dangers  and  potential  hazards  to 
navigation  associated  with  the  fireworks 
display.  Entry  into  or  movement  within 
this  zone  will  be  prohibited  unless 
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The  Captain  of  the  Port  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  Port 
Operations  ofHce  at  the  above  address. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Lieutenant  Commander  T.V.  Skuby, 
Chief  of  Port  Operations.  Captain  of  the 
Port.  Long  Island  Sound  at  (203)  468- 
4464. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
V  lews,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
[CGDOl  94-072]  and  the  specific  section 
of  this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Project  Officer  at  the  address  under 
"AOORESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public-hearing  at  a  time  and 
place  announced  by  a  later  noUce  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  T.V. 
Skuby.  Project  Officer.  Captain  of  the ' 
Port,  Long  Island  Sound,  and  LCDR  J. 
Stieb,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Background  and  Purpose 

On  May  26. 1994,  the  sponsor,  Mr. 
Ronald  Feldstein,  Westhampton  Beach. 
NY  requested  that  a  fireworks  display  be 
permitted  in  the  port  of  Westhampton 
Beach  in  the  vicinity  of  Moneybogue 
Bay,  Westhampton  Beach,  NY,  from 
9:45  p.m.  through  10:45  p.m.  on  August 
20,  1994.  The  safety  zone  will  cover  all 
waters  of  Moneybogue  Bay  within  a 
1 200  foot  radius  of  the  Marine  Towing 
Company  fireworks  barge,  which  will  be 
located  approximately  in  the  center  of 
Moneybogu6  Bay.  This  zone  is  required 
to  protect  the  maritime  community  from 
the  dangers  and  potential  hazards  to 
navigation  associated  with  the  fireworks 
display.  Entry  into  or  movement  within 
this  zone  will  be  prohibited  unless 


authorized  by  the  Captain  of  the.Port  or 
his  on  scene  representative.  Good  cause 
exists  for  providing  a  comment  period 
of  less  than  60  days.  Due  to  the  date  the 
apphcation  was  received,  only  a  30  day 
comment  period  can  be  provided. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
E.xecutive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  poUcies  and 
procedures  of  DOT  is  unnecessary. 

The  Coast  Guard  expects  the 
economic  impact  to  be  minimal  due  to 
the  limited  duration  of  the  fireworks 
display,  the  small  size  of  the  safety 
zone,  the  low  level  or  nonexistent 
commercial  vessel  traffic  expected  in 
the  area  during  the  effective  time  of  the 
zone,  and  the  broadcast  of  marine  safety 
advisories  the  day  of  the  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq],  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  {15 
U.S.C.  632). 

For  the  reasons  addressed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  5  U.S.C.  605{b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impwct  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
raise  sufficient  federaUsm  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
protect  pubUc  safety,  and  thus  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  33  CFR 
part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-072  is 
added  to  read  as  follows: 

§  1 65.T01  -072    Safety  Zone;  Fireworks 
Display,  Westhampton  Beach,  NY. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Moneybogue  Bay  within  a 
1200  foot  radius  of  the  Marine  Towing 
Company  barge,  the  fireworks  launching 
platform,  which  will  be  located 
approximately  in  the  center  of 
Moneybogue  Bay.  Westhampton  Beach, 
NY  in  approximate  position  40°48'05" 
N;  072°38'20"  W. 

(b)  Effective  date.  This  section  is 
effective  from  9-45  p.m.  through  10:45 
p.m.  on  August  20, 1994,  unless 
terminated  sooner  by  the  Captain  of  the 
Port.  In  case  of  inclement  weather,  this 
regulation  will  be  effective  on  the  rain 
date  of  August  27,  1994,  at  the  same 
times. 

(c)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  section  165.23  of  this  part 
apply. 

Dated:  June  23. 1994. 
T.W.  Allen. 

Captain.  U.S.  Coast  Guard.  Captain  oftbf 
Port,  Long  Island  Sound. 
IFR  Doc.  94-16690  Filed  7-8-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  5t 
[AMS-FRL-50(»-5] 

Air  Pollution  Control;  Ozone  Transport 
Commission;  Re<}ommendation  That 
EPA  Adopt  Low  Amission  Vehicle 
Program  for  the  Northeast  Ozone 
Transport  Regiont  Reopening  of 
Comment  Period  [ 

AGENCY:  Environriental  Protection 
Agency. 


ACTION:  Proposed 
comm^..n(  period. 


aile;  reopening  of 


pen 


jTove 


ly 


summary:  This  dotument 
public  comment 
rule  published  on 
proposal  addresseti 
considering  in  de(  iding 
approve,  disapp 
approve  and  parti 
recommendation 
Transportation  Co^nmittee 
EPA  require  all  i 
OTC  to  adopt  an  Ozone 
Commission  Low 
program  for  the  erftire 
Transportation  Re  pon 
Environmental  Pr(  tect 
re-opened  Air  DoQcet 
lune  8.  1994.  This 
OTC  recommenda 
materials  as  well 
submitted  by  inteifested 
docket  was  reoper  ed 
interested  parties 
relevant  informati  )n 
generated  as  a  resijlt 
public  roundtable 
in  the  Ozone  Trankport 
summer.  The  docjjet 
20,  1994. 


.&i 


(2C2) 


DATES:  The  comment 
from  June  8,  1994 
ADDRESSES:  Writteh 
be  sub.mitted  (in  d 
the  Air  and  Radiation 
Information  Cente 
1.500,401  MStreel 
DC  20460.  The  ph 
docket  office  is 
260-7549,  fax  nuniber 
The  hours  of  open  t 
through  Friday,  in  ;Iuding 
goverrunent  bolide  ys 
p.m. 

FOR  FURTHER  INFOfllXIATION 
Mike  Shields,  Office 
U.S.  EPA,  401  M 
Washington,  DC  2()460 
260-3450. 


Agency  has  previ 
Register  Notice  of 


reopens  the 
od  for  the  proposed 
April  26, 1994.  The 
the  issues  EPA  is 
whether  to 
or  partially 
lly  disapprove  a 
the  Ozone 

(OTC)  that 
members  of  the 
Transport 
mission  Vehicle 
Ozone 
The 

ion  Agency  (EPA) 
No.  A-94-11  on 
docket  includes  the 
ion  and  supporting 
comments 

parties.  The 
in  order  to  allow 
chance  to  submit 
that  might  be 
of  the  series  of  the 
meetings  being  held 
Region  this 
will  close  on  July 


period  is  reopened 
ojuly  20,  1994. 
comments  should 
plicate  if  possible)  to 

Docket  and 
(LE-131),  room  M- 
SW.,  Washington, 
one  number  of  the 
260-7548  or  (202) 
(202) 260-4100. 
ion  are  Monday 
all  non- 
from  8  a.m.  to  4 


Street 


CONTACT: 

of  Mobile  Sources, 
SW., 
telephone  (202) 


SUPPLEMENTARY  INl|ORMAT10N:  The 

f  issued  a  Federal 
'roposed  Rulemaking 


describing  the  framework  for  EPA's 
action  on  the  OTC's  recommendation  as 
well  as  the  issues  EPA  is  considering  in 
deciding  whether  to  approved, 
disapprove,  or  partially  approve  and 
partially  disapprove  the 
recomm.endation.  See  Federal  Register, 
Vol.  59,  No.  80,  Tuesday,  April  26, 
1994,  pp.  21720-21738.  Additionally, 
the  Agency  has  issued  a  Notice  of 
Round-Table  Meetings  setting  out  the 
various  meeting  times,  places,  and 
agenda  for  the  three  rountable  meetings 
to  be  held  in  the  OTR  in  June  and  July. 
See  Federal  Register,  Vol.  59.  No.  i05, 
Thursday,  June  2, 1994.  pp.  28520- 
28522. 

Dated:  June  16, 1994.  • 

Mary  D.  Nichols, 

Assistant  AdminisUvtor  for  Air  and 
Radiation. 

jFR  Doc.  94-16710  Filed  7-8-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  CJocket  No.  94-67,  RM-8481] 

Radio  Broadcasting  Services; 
Collegeville,  MN 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Saint 
John's  University  requesting  the 
allotment  of  Channel  260A  at 
Collegeville,  Minnesota,  and  reservation 
of  the  channel  for  noncommercial 
educational  use.  The  coordinates  for 
Channel  •260A  are  45-31-24  and  94- 
18—48.  There  is  a  site  restriction  8.8 
kilometers  (5.5  miles)  southeast  of  the 
community. 

DATES:  Comments  must  be  filed  on  or 
before  August  27, 1994,  and  reply 
comments  on  or  before  September  13, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Richard 
J.  Bodorff,  Todd  M.  Stansbury,  Wiley, 
Rein  &  Fielding,  1776  K  Street.  NW., 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 


94-67,  adopted  June  23, 1994,  and 
released  July  6, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street.  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  2100  M  Street,  NW..  Suite  140. 
Washington.  DC  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  Until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  CommissioB. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Pules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-16661  Filed  7-8-94;  8:45  am) 

BILLINQ  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-73,  RM-8489] 

Radio  Broadcasting  Services; 
Clarksdale,  MS 

AGENCY:  Federal  Communications  . 
Commission.    - 
ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Leroy 
P.  Jenkins,  Jr.,  d/b/a  Delta  Blues 
Broadcasting,  proposing  the  allotment  of 
Channel  221A  to  Clarksdale, 
Mississippi,  as  the  community's  fourth 
local  FM  service.  Channel  221A  can.be 
allotted  to  Clarksdale  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  4.8  kilometers  (3.0 
miles)  west  to  avoid  a  short-spacing 
conflict  with  a  construction  permit  for 
Station  WUMS-FM,  Channel  221A 
University,  Mississippi.  The  coordinates 
for  Charmel  221 A  at  Clarksdale  are  34- 
11^2  and  90-37-38. 
DATES:  Comments  must  be  filed  on  or 
before  August  27, 1994,  and  reply 
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comments  on  or  before  September  13. 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,'or  its  counsel  or  consultant, 
as  follows:  Leroy  P.  Jenkins,  Jr.,  dfbfa 
Delta  Blues  Broadcasting,  P.O.  Box  139, 
Gunnison.  Mississippi  38746 
(Petitioner). 

FOR  Further  information  contact: 
Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-73,  adopted  June  23, 1994,  and 
released  July  6,  1994.  The  fuU  text  of  . 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  EXI  The 
complete  text  of  this  decision  may  also 
be  purchased  from  tlie  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW.  Suite  140, 
WashiBgton,  DC  20037. 

Provisions  of  the  Regulator)'.   " 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  prefer 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Comniunication  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-16662  Filed  7-ft-94;  8:45  am] 

BILLING  COOE  e712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-69,  RM-B490] 

Radio  Broadcasting  Services; 
Grenada,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Delta 
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comments  on  or  before  September  13. 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petiUoner.'or  its  counsel  or  consultant, 
as  follows:  Leroy  P.  Jenkins.  Jr..  d/b/a 
Delta  Blues  Broadcasting,  P.O.  Box  139, 
Gunnison.  Mississippi  38746 
(Petitioner). 

FOR  Further  information  contact: 
Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-73.  adopted  June  23. 1994.  and 
released  July  6.  1994.  The  fuU  text  of  . 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc..  (202)  857- 
3800,  2100  M  Street.  NW.  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory.   " 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communication  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  94-16662  Filed  7-a-94;  8:45  am| . 

BILLING  CO06  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  04-^,  RM>B49q 

Radio  Broadcasting  Services; 
Grenada,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
c:omments  on  a  petition  filed  by  Delta 


Radio,  Inc.,  proposing  the  allotment  of 
Channel  295A  to  Grenada,  Mississippi, 
as  the  community's  second  local  FM 
service.  Channel  295A  can  be  allotted  to 
Grenada  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  295A  at 
Grenada  are  33-46-36  and  89-48-42. 

DATES:  Comments  must  be  filed  on  or 
before  August  27, 1994,  and  reply 
comments  on  or  before  September  13. 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Larry  G.  Fuss.  President. 
Delta  Radio.  Inc..  P.O.  Box  1438, 
Cleveland,  Mississippi  38732 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-69,  adopted  June  23,  1994,  and 
released  July  6.  1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  657- 
3800,  2100  M  Street.  NW,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  whidi  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parfe  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

-List  of  Subiects  in  47  CTR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karoasos, 

Acting  Chief.  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-16663  Filed  7-8-94;  8:45  ami 

BILUNG  CODE  enS-OI-M 


47  CFR  Part  73 


(MM  Docket  No.  94-68.  RM-8486] 

Radk)  Broadcasting  Services;  Billings, 
MT 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Bruce 
L.  Erickson  proposing  the  allotment  of 
Channel  286A  to  Billings,  Montana.  The 
coordinates  f6r  Channel  286A  are  45- 
46-58  and  108-30-13. 

DATES:  Comments  must  be  filed  on  or 
before  August  27. 1994.  and  reply 
comments  on  or  before  September  13. 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  R. 
Wilner,  Bryan  Cave,  700  13th  Street, 
NW,  Suite  600,  Washington,  DC  20005- 
3960. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-68,  adopted  June  23,  1994.  and 
released  July  6.  1994.  The  full  text  of 
this  Commission  decision  is  available 
for  insf)ection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street.  NW,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  irom  the 
Commission's  copy  contractors. 
International  Transcription  Ser\ices. 
Inc.,  2100  M  Street.  NW.  Suite  140. 
Washington.  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


35294 


I'ederal  Register  /  Vol.  59,  No.  131  /  Monday,  July  11,  1994  /  Proposed  Rules 


Federal  Register  /  Vol. 


Federal  Communica|ioiis  Commission. 

John  A.  Karousos, 

Acting  Chief.  Alloca  ions 

Rules  Division.  Masi 

IFR  Doc.  94-16664 

BILUNG  COOE  6712-01 


DEPARTMENT  OJ 
48  CFR  Parts  926 


[Regulatory  (riforma  tion  Number  1991- 
AB11] 


Acquisition  Regu 
Implementation  o 
Energy  Policy  Ad 


ation: 

Section  3021  of  the 
of  1992 


AGENCY:  Departmefit 
ACTION:  Notice  of 


of  Energy  (DOE), 
iroposed  rulemaking. 


ion 


SUMMARY:  The  Dedartment 
proposes  to  amenc 
Energy  Acquisiti 
to  establish  DOE 
procedures  for  esti  blishing 
achieve  a  ten 
prime  contracts 
specific  types  of 
small  disadvantaged 
including  women-  jwned 
the  implementatio  i 
the  Energy  Policy 


of  Energy 
the  Department  of 
Regulation  (DEAR) 
icies  and 

a  program  to 
percent  goal  for  awards  of 
subcontracts  for 
universities  and  of 
concerns, 

businesses,  in 
of  section  3021  of 
Act  of  1992. 


pali 


DATES:  Written  coiiiments 
proposed  rule  mus  t 
September  9.  1994 


ADDRESSES: 
addressed  to 
Policy  (HR-521) 
and  Assistance 
Department  of 
Independence  A v^ 
Washington.  D.C. 


FOR  FURTHER  INFORMATION 
Robert  M.  Webb,  C  ffice 
521).  Office  of  Pro(  urement 
Assistance  Manage  ment 
Department  of  Ene  -g 
20585,(202 


Branch.  Policy  and 
.Media  Bureau. 

iled  7-8-94;  8:45  am) 


ENERGY 
952,  and  970 


on  this 
be  received  by 


Comm  ents  should  be 
Rob€  rt  M.  Webb,  Office  of 
C  ffice  of  Procurement 
Management,  U.S. 
Energy,  1000 
epue,  SW., 
0585. 


contact: 
of  Policy  (HR- 
and 
U.S. 
y,  Washington,  D.C. 


586-E  264 


SUPPLEMENTARY  INFfcRMATION 

I.  Background 

A.  Discussion 

B.  Seclion-by-S^ctfcn  Analysis 

II.  Procedural  Requir  (ments 

A.  Regulatory  Review 

B.  Review  Under  1 
C  Review  Under  I 

Act 

D.  Review  Under  tie  Paperwork  Reduction 
Act 

E.  Review  Under  1 

F.  National  Eaviroimental  1 

III.  Public  Comment 

A.  Public  Hearing 

B.  Public  Commenis . 


E<ec 


■  tl  ,e 


ufive  Order  12778 
Regulatory  Flexibility 


Executive  Order  12612 
Policy  Act 


I.  Background 

.4.  Discussion 

Section  3021(a)  of  Energy  PoHcy  Act 
of  1992  (Pub.  L.  102-486)  requires  that 
DOE,  to  the  extent  practicable,  provide 
that  the  obligation  of  not  less  than  10 
percent  of  the  total  combined  amounts 
obligated  for  contracts  and  subcontracts 
pursuant  to  competitive  procedures  be 
expended  with  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals 
or  by  women,  historically  Black  colleges 
and  universities,  or  colleges  and 
universities  having  a  student  body  in 
which  more  than  20  percent  of  the 
students  are  Hispanic  Americans  or 
Native  Americans. 

DOE  today  proposes  to  amend  the 
DEAR  to  establish  DOE  policies  and 
procedures  for  implementing  section 
3021  of  the  Energy  Policy  Act.  The 
proposed  amendments  would  add  a  new 
Part  926,  Other  Socioeconomic 
Programs,  as  the  primary  regulatory 
coverage  concerning  section  3021 
requirements.  Part  952  would  also  be  ■ 
amended  to  add  solicitation  provisions 
and  contract  clauses  needed  to  effect 
section  3021  requirements  in 
procurement  actions.  Finally,  Part  970 
would  be  amended  to  address  the 
application  of  section  3021  to  DOE 
management  and  operating  (M&O) 
contracts.  The  Specific  amendments  tp 
the  DEAR  needed  to  implement  the 
requirements  of  section  3021  of  the 
Energy  Policy  Act  are  described  below. 
This  rulemaking  provides  changes  to  the 
DEAR  that  will  supersede  an  earlier 
internal  IXDE  directive  that  provided 
guidance  to  DOE  employees  on  the 
implementation  of  section  3021. 

The  policies  implementing  the 
legislation  are  tailored  to  achieve  the 
intent  of  Congress  in  enacting  section 
3021,  but  they  go  beyond  previous 
contracting  and  subcontracting 
mechanisms  which  have  been  used  to 
meet  participation  goals  for  small 
disadvantaged  business  DOE  contracts 
and  subcontracts.  DOE  interprets 
section  3021  of  EPACT  as  requiring  the 
accomplishment  of  expanded 
contracting  and  subcontracting  goals 
and  as  providing  DOE  with  the 
discretion  to  find  appropriate  methods 
to  do  this. 

DOE  believes  that  its  approach  to 
implementing  the  requirements  of 
section  3021  is  consistent  with  both  the 
intent  of  the  Congress  in  passing  the 
legislation  and  the  long-standing 
policies  of  the  Government  to  place  a 
fair  proportion  of  contracts  with  small 
businesses  and  small  disadvantaged 
business  and  to  offer  maximum 
practicable  opportunity  to  those 


organizations  to  participate  as 
subcontractors. 

B.  Section-by-Section  Analysis 

The  regulations  at  48  CFT?  Part  9  are 
proposed  to  be  amended  to  add  a  new 
part  926,  Other  Socioeconomic 
Programs,  consisting  of  Subpart  926.70, 
Implementation  of  Section  3021  of  the 
Energy  Policy  Act  of  1992. 

A  section  926.7001  is  proposed  to 
state  DOE  policy,  as  set  forth  in  section 
3021  of  the  Energy  Policy  Act, 
concerning  the  award  of  contracts  and 
"subcontracts  to  organizations  meeting 
the  three  target  group  designations.  In 
addition,  this  section  vrould  establish 
the  primary  mechanisms  that  DOE 
would  use  in  meeting  its  Energy  Policy 
Act  10  percent  goal  through  the 
competitive  procurement  process,  as 
follows: 

1.  Competitive  Energy  Policy  Act 
requirements  set  aside  for  small 
disadvantaged  businesses,  including 
women-owned  businesses,  imder  the 
Section  8(a)  program;  and 

2.  Competitive  awards  that  provided 
evaluation  preference  to  offerors  from 
among  one  of  the  three  Energy  Policy 
Act  target  groups. 

A  section  926.7002  is  proposed  to 
establish  that  the  requesting 
organization  has  the  principal  obligation 
to  identify  which  procurements  are 
subject  to  the  Energy  PoUcy  Act.  In  that 
determination,  a  program  office  would 
use  as  its  standard  whether  the  instant 
requirement  directly  satisfies  an  Energy 
Policy  Act  program  or  requirement. 

A  section  926.7003  is  proposed  to 
direct  the  use  of  DOE  Small  Business/ 
Labor  Surplus  Area  Set-Aside  and  8(a) 
Program  Review  Procedures  as  a 
mechanism  to  ensure  that  full 
consideration  be  given  to  identi  fying 
entities  from  among  the  Energy  Policy 
Act  target  groups. 

A  section  926.7004  is  proposed  to 
recognize  the  statutory  change  (as  set 
forth  in  section  3021(b)  of  the  Energy 
Policy  Act)  to  the  size  standard  for 
engineering  services  under  Energy 
Policy  Act  procurements. 

A  section  926.7005  is  proposed  to 
create  an  evaluation  preference  to  be 
used  in  competitive  procurements  for 
Energy  Policy  Act  requirements,  where 
such  procurements  have  not  been 
conducted  under  Section  8(a) 
competitive  procedures.  The  evaluation 
preference  would  take  the  form  of  an 
evaluation  criterion  providing  that 
award  shall  be  made  tp  an  entity  from 
among  the  Energy  Policy  Act  target 
groups  where  such  entity  is  among 
those  under  consideration  for  final 
selection  and  is  ranked  as  essentially 
equal  to  the  best  other  proposal. 


Also,  at  section  926.7005  it  is 
proposed  to  provide  consideration  of 
the  proposer's  subcontracting 
opportunities  to  entities  from  among  the 
Energy  Policy  Act  target  groups  as  part 
of  the  business  management  proposal 
evaluation  and,  in  Energy  Policy  Act 
requirements  valued  at  more  than 
$500,000,  as  part  of  the  evaluation  of  the 
Small  Business  and  Small  Business 
Subcontracting  Plan. 

A  section  926.7006  is  proposed  to 
provide  guidance  on  reporting 
requirements  needed  to  measure  DOE 
performance  in  meeting  the  10  percent 
Energy  Policy  Act  goal.  In  addition,  this 
section  identifies  the  types  of  contract 
awards  that  will  be  counted  toward  the 
DOE  goal. 

Instructions  pertaining  to  the  use  of 
solicitation  provisions  and  contract 
clauses  relating  to  DOE  section  3021 
implementation  are  proposed  to  be 
contained  in  section  926.7007.  The  text 
of  the  solicitation  provisions  and 
contract  clauses  relating  to  DOE 
implementation  of  section  3021  are 
provided  in  Subpart  952.2. 

A  solicitation  provision  is  proposed  at 
952.226-70,  entitled  Subcontracting 
goals  under  section  3021(a)  of  the 
Energy  Policy  Act  of  1992  (Pub.  L.  102- 
486),  to  set  out  the  subcontracting 
evaluation  preference.  Most 
importantly,  the  provision  requires 
offerors,  that  are  not  one  of  the  three 
section  3021  target  groups,  to  propose 
individual  subcontracting  goals  for  each 
of  the  three  target  groups.  In  addition, 
the  provision  explains  how  the 
evaluation  preference  will  be  applied. 

A  contract  clause  at  952.226-72  is 
proposed  to  be  added  to  facilitate 
implementation  of  the  subcontracling 
program  goals  and  reporting 
requirements. 

A  clause  is  proposed  to  be  added  at 
section  952.226-73,  entitled  Energy 
Policy  Act  Target  Group  Certification, 
establishing  the  certification  to  be  used 
by  entities  from  among  the  Energy 
Policy  Act  target  groups  to  clearly 
establish  their  qualification. 

"  Use  of  the  clause  at  FAR  52.219-14  in 
all  awards  to  entities  from  among  the 
Energy  Policy  Act  target  groups  would 
place  a  contractual  limitation  on  the 
amount  of  subcontracting  that  can  be 
used  by  a  minority  college  or  university 
or  a  woman-owned  business  in 
performance  of  a  contract  for  an  Energy 
Policy  Act  requirement.  The  limitation, 
which  restricts  subcontracted  effort  to 
less  than  50  percent  of  the  cost  incurred 
for  personnel,  mirrors  a  similar 
provision  now  appUed  to  small 
disadvantaged  business  under  the 
Federal  acquisition  system.  " 
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Also,  at  section  926.7005  it  is 
proposed  to  provide  consideration  of 
the  proposer's  subcontracting 
opportunities  to  entities  from  among  the 
Energy  Policy  Act  target  groups  as  part 
of  the  business  management  proposal 
evaluation  and,  in  Energy  Policy  Act 
requirements  valued  at  more  than 
$500,000,  as  part  of  the  evaluation  of  the 
Small  Business  and  Small  Business. 
Subcontracting  Plan. 

A  section  926.7006  is  proposed  to 
provide  guidance  on  reporting 
requirements  needed  to  measure  DOE 
performance  in  meeting  the  10  percent 
Energy  Policy  Act  goal.  In  addition,  this 
section  identifies  the  types  of  contract 
awards  that  will  be  counted  toward  the 
DOE  goal. 

Instructions  pertaining  to  the  use  of 
solicitation  provisions  and  contract 
clauses  relating  to  DOE  section  3021 
implementation  are  proposed  to  be 
contained  in  section  926.7007.  The  text 
of  the  solicitation  provisions  and 
contract  clauses  relating  to  DOE 
implementation  of  section  3021  are 
provided  in  Subpart  952.2. 

A  solicitation  provision  is  proposed  at 
952.226-70,  entitled  Subcontracting 
goals  under  section  3021(a)  of  the 
Energy  Policy  Act  of  1992  (Pub.  L.  102- 
486),  to  set  out  the  subcontracting 
evaluation  preference.  Most 
importantly,  the  provision  requires 
offerors,  that  are  not  one  of  the  three 
section  3021  target  groups,  to  propose 
individual  subcontracting  goals  for  each 
of  the  three  target  groups.  In  addition, 
the  provision  explains  how  the 
evaluation  preference  will  be  applied 
A  contract  clause  at  952.226-72  is 
proposed  to  be  added  to  facilitate 
implementation  of  the  subcontracting 
program  goals  and  reporting 
requirements. 

A  clause  is  proposed  to  be  added  at 
section  952.226-73,  entitled  Energy 
Policy  Act  Target  Group  Certification, 
establishing  the  certification  to  be  used 
by  entities  from  among  the  Energy ' 
Policy  Act  target  groups  to  clearly 
establish  their  qualification. 

"  Use  of  the  clause  at  FAR  52.219-14  in 
all  awards  to  entities  from  among  the 
Energy  Policy  Act  target  groups  would 
place  a  contractual  limitation  on  the 
amount  of  subcontracting  that  can  be 
used  by  a  minority  college  or  university 
or  a  woman-owned  business  in 
performance  of  a  contract  for  an  Energy 
Policy  Act  requirement.  The  limitation, 
which  restricts  subcontracted  effort  to 
less  than  50  percent  of  the  cost  incurred 
for  personnel,  mirrors  a  similar 
provision  now  applied  to  small 
disadvantaged  business  under  the 
Federal  acquisition  system.  " 


Subpart  970.26  provides  guidance  on 
the  application  of  section  3021  to  M&O 
contracts  which  may  be  used  to 
accomplish  DOE  responsibilities  under 
the  Energy  Policy  Act. 

III.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

The  Department  of  Energy  has 
determined  that  today's  regulatory 
action  is  not  a  "significant  regulator)' 
action"  under  Executive  Order  12866, 
"Regulatory  Planning  and  Review."  (58 
FR  51735,  October  4,  1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory- 
Affairs  of  he  Office  of  Management  and 
Budget  (UMB). 

B.  Reiiew  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and'reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected  • 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federallaw  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
This  proposed  rule  would,  when 
adopted  as  a  final  rule,  have  no 
preemptive  effect;  will  not  have  any 
effect  on  existing  Federal  laws;  and 
would  only  clarify  the  existing 
regulations  on  this  subject.  The  revised 
clauses  would  apply  only  to  contracts 
which  would  be  awarded  after  the 
effective  date  of  the  final  rule,  and.  thus, 
would  have  no  retroactive  effect. 
Therefore,  DOE  certifies  that  this 
proposed  rule  meets  the  requirements  of 
sections  2(a)  and  (b)  of  Executive  Order 
12778. 

C.  Re%iew  Under  the  Regulatory'  ' 
Flexibility-  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  L.  96-354,  which.requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  numt)er  of  small  entities. 
DOE  certifies  that  this  rule  will  not  have 


a  significant  economic  impact  on  a 
substaintial  number  of  small  entities 
and.  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

This  rule  will  require  only  an 
insignificant  addition  to  the  data 
collection  required  for  the  Standard 
Forms  294  and  295.  Accordingly,  no 
OMB  clearance  is  required  b>'  the 
Paperu'ork  Reduction  Act  of  1980  r44 
U.S.C.  3501,efseg.). 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  52  FR  41685 
(October  30, 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  Between  the  national 
government  and  the  States,  and  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  policy  action. 

Today's  proposed  rule,  when 
finalized,  will  revise  certain  policy  and 
procedural  requirements.  However,  DOE 
has  determined  that  none  of  the 
revisions  will  have  a  substantial  direct 
effect  on  the  institutional  interests  or 
traditional  functions  of  States. 

F.  Review  Under  the  National 
Eniironmental  Policy  Act 

DOE  has  concluded  that  this  rule  falls 
into  a  class  of  actions  (categorical 
exclusion  A5)  that  are  categorically 
excluded  from  NEPA  review  because 
they  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  human  environment,  as  determined 
by  the  Department's  regulations  (10  CFR 
Part  1021,  Subpart  D)  implementing  the 
National  Environmental  Policy  Act  of 
1969 (42  U.S.C. 4321, 4331-4335, 4341- 
4347  (1976)).  Therefore,  this  rule  does 
not  require  an  environmental  impact 
statement  or  an  environmental 
assessment  pursuant  to  NEPA. 

IV.  Public  Comment 

A.  Public  Hearing 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  thai 
the  rule  should  not  have  a  substantial 
impact  on  the  nation's  economy  or  large 
numbers  of  individuals  or  businesses. 
Therefore,  pursuant  to  Pub.  L.  95-91 , 
the  DOE  Organization  Act.  and  the 
Administrative  Procedures  Act  (5  U.S.C 
553).  the  Department  does  not  plan  to 
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hold  a  public  hear  ng  on  this  proposed 
rule. 

B.  Public  Commetks 
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List  of  Subjects  in  ^8  CFR  Parts  926, 
952.  and  970 

Government  pra  :urement. 

Issued  in  WashingI  on.  DC,  on  June  6, 1994. 
Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurewent 
and  Assistance  Mono  cement. 

For  the  reasons  s  et  forth  in  the 
Preamble,  48  CFR  i  Chapter  9  is  proposed 
to  be  amended  as  s  H  forth  below: 

1.  A  new  Part  92  i.  Other 
Socioeconomic  Pre  grams,  consisting  of 
Subpart  926.70,  Im  plementation  of 
Section  3021  of  tht  Energy  Policy  Act  of 
1992,  is  added  to  r^ad  as  set  forth 
below: 

PART  926— OTHE<»  SOCIOECONOMIC 
PROGRAMS 

Subpart  926  70— liiipiementatlon  of 
Section  3021  of  th^  Energy  Policy  Act 
of  1992 


oCC> 

926.7001 
926.7002 


Policy. 
Responsiliihties. 


926.7003  Review  of  the  procurement 
request. 

926.7004  Size  standard  for  Energy  Policy 
Act  procurements. 

926.7005  Preferences  under  the  Energy 
Policy  Act. 

926.7006  Goal  measurement  and  reporting 
requirements. 

926.7007  Solicitation  provisions  and 
contract  clauses. 

Authority:  42  U.S.C.  7254;  40  U.S.C. 
486(c). 

Subpart  926.70— Implementation  of 
Section  3021  of  the  Energy  Policy  Act 
of  1992 

926.7001    Policy. 

(a)  Pursuant  to  section  3021(a)  of  the 
Energy  Policy  Act  of  1992  (Pub.  L.  102- 
486).  the  Department  of  Energy  (DOE) 
shall,  to  the  extent  practicable,  provide 
that  not  less  than  10  percent  of  the  total 
combined  amounts  obligated  for 
contracts  and  subcontracts  pursuant  to 
competitive  procedures  be  expended 
with — 

(1)  small  business  concerns  controlled 
by  socially  and  economically 
disadvantaged  individuals  or  by 
women; 

(2)  historically  Black  colleges  and 
universities;  or, 

(3)  colleges  and  universities  having  a 
student  body  in  which  more  than  20 
percent  of  the  students  are  Hispanic 
Americans  or  Native  Americans. 

(b)  These  three  groups  are  collectively 
referred  to  in  this  section  as  "Energy 
Policy  Act  target  groups." 

(c)  DOE  shall  vigorously  pursue  the 
objectives  of  section  3021  of  the  Energy 
Policy  Act  in  the  award  of  contracts  and 
subcontracts  to  the  Energy  PoHcy  Act 
target  groups. 

(d)  The  DOE  implementation  of  the 
requirements  of  section  3021  with 
regard  to  the  award  of  Energy  Policy  Act 
procurements  consists  of  the  following, 
ranked  in  descending  order  of 
preference: 

(1)  Competitive  awards  to  small 
disadvantaged  businesses,  including 
women-owned  businesses,  for  Energy 
Policy  Act  requirements  under  the 
Small  Business  Administration's  section 
8(a)  program; 

(2)  Competitive  awards  that  provide 
an  evaluation  preference,  in  accordance 
with  926.7006,  to  offerors  from  the 
Energy  Policy  Act  target  groups. 

(e)  The  DOE  implementation  of 
section  3021  requirements  with  regard 
to  the  award  of  subcontracts  under 
Energy  Policy  Act  procurements  is 
discussed  at  926.7006. 

(f)  Competitive  procedures,  for 
purposes  of  Energy  Policy  Act 
implementation,  are  competitive 
procedures  in  accordance  with  FAR 
15.6  and  DEAR  915.6. 


926.7002  Responsibilities. 
Offices  initiating  procurement 

requects  have  primary  responsibility  to 
identify  potential  contract  requirements 
falhng  within  the  scope  of  section  3021 
of  the  Energy  Policy  Act.  Identification 
shall  occur  at  the  earliest  possible  point 
in  time  in  the  acquisition  cycle,  but  not- 
later  than  the  submission  of  the 
procurement  request  to  the  contracting 
officer.  For  purposes  of  section  3021,  a 
contract  requirement  is  any  award  that 
directly  satisfies  an  Energy  Policy  Act 
program  or  requirement. 

926.7003  Review  of  the  procurement 
request 

Any  Energy  Policy  Act  procurement, 
including  basic  research  contracts  with 
educational  institutions,  shall  be     . 
reviewed  in  accordance  with  the  Small 
Business/Labor  Surplus  Area  Set-Aside 
and  8(a)  Program  Review  Procedures  in 
order  to  ensure  that  full  consideration  is 
given  to  the  potential  for  making  Energy 
Policy  Act  awards. 

926.7004  Size  standard  for  Energy  Policy 
Act  procurements. 

The  size  standard  for  Energy  Policy 
Act  engineering  services  procurements 
(SIC  8711)  shall  be  the  size  standard 
specified  for  military  and  aerospace 
equipment  and  military  weapons. 

926.7005  Preferences  under  the  Energy 
Policy  Act 

(a)  Prime  contracts.  SoHcitations  for 
all  comp>etitive  Energy  Policy  Act 
procurements  not  for  8(a)  firms  and  in 
excess  of  the  small  purchase  threshold 
shall  provide  for  an  evaluation 
preference  for  offers  received  from 
entities  from  among  the  Energy  Policy 
Act  target  groups.  The  evaluation 
criteria  shall  provide  that  in  instances  in 
which  two  or  more  proposals  being 
considered  for  final  selection  are  ranked 
as  essentially  equal,  after  consideration 
of  all  technical  and  cost  evaluation 
factors,  and  one  of  these  proposals  is 
from  an  offeror  from  among  an  Energy 
Pohcy  Act  target  group,  that  offeror  will 
be  selected  for  award. 

(b)  Subcontracts.  (1)  The  contracting 
officer  shall  assure  that  all  competitive 
Energy  Policy  Act  solicitations  over  the 
small  purchase  threshold  contain: 

(i)  A  solicitation  provision  providing 
for  consideration,  as  part  of  the 
evaluation  of  the  business  management 
proposal,  of  the  extent  to  which  the 
offerors  have  provided  for 
subcontracting  opportunities  to  entities 
from  among  the  Energy  Policy  Act  target 
groups;  and 

(ii)  A  clause  providing  for  the 
maximum  utilization  of  entities  from 
among  Energy  Policy  Act  target  groups 


in  the  performance  of  Energy  Policy  Act 
contracts. 

(2)  TTie  contracting  officer  shall  assure 
that  all  competitive  Energy  Policy  Act 
procurements  expected  to  exceed 
$500,000  ($1,000,000  for  construction) 
include: 

(i)  A  solicitation  provision  providing 
for  consideration  of  the  extent  to  which 
the  offeror  has  provided  for 
subcontracting  opportunities  to  entities 
from  among  the  Energy  Policy  Act  target 
groups  before  award  as  part  of  the  effort, 
and 

(ii)  A  clause  for  reporting  after  award 
as  part  of  the  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan  process. 

926.700&   Goal  measurement  and  reporting 
requirements. 

(a)  General.  The  following  types  of 
contract  awards  for  Energy  Policy  Act 
procurements  shall  be  counted  toward 
achievement  by  DOE  of  the  10  percent 
goal: 

(1)  Any  competitive  section  8(a) 
award: 

(2)  Any  competitive  award  to  one  of 
the  three  target  groups  under  an 
unrestricted  procurement; 

(3)  Any  award  to  one  of  the  three 
target  groups  conducted  under  small 
purchase  procedures;  and. 

(4)  Any  competitively  awarded 
subcontract  to  one  of  the  three  target 
groups  under  a  prime  award. 

(b)  Prime  contract  awards.  Award 
values  and  dollars  obligated  under 
prime  contracts  and  modifications  to 
prime  contracts  for  Energy  Policy  Act 
requirements  shall  be  reported  tJhrough 
the  Department  of  Energy  Procurement 
and  Assistance  Data  System. 

(c)  Subcontract  awards.  The 
contractor  shall  be  required  to  report,  on 
an  annual  Federal  Government  fiscal 
year  basis,  its  progress  against  the . 
section  3021  goals  by  providing  the 
actual  dollar  value  of  subcontract 
payments,  and  the  relationship  of  those 
payments  to  the  incurred  contract  cost. 
If  the  contract  includes  reporting 
requirements  under  FAR  52.219-9, 
Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan,  the  contractor's  progress  against 
the  section  3021  goals  shall  be  included 
as  an  addendum  to  Standard  Form.  (SF) 
294.  Subcontracting  Report  for 
individual  Contracts,  and/or  SF  295, 
Summary  Subcontract  Report,  as 
applicable,  for  the  period  that 
corresponds  to  the  end  of  the  Federal 
Government  fiscal  year. 

926.7007    Solicitation  provisions  and 
contract  clauses. 

(a)  The  Contracting  Officer  shall  insert 
the  provision  at  952  220-70. 
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in  the  performance  of  Energy  Policy  Act 
contracts. 

(2)  The  contracting  officer  shall  assure 
that  all  competitive  Energy  Pohcy  Act 
procurements  expected  to  exceed 
$500,000  ($1,000,000  for  construction) 
include: 

(i)  A  solicitation  provision  providing 
for  consideration  of  the  extent  to  which 
the  offeror  has  provided  for 
subcontracting  opportunities  to  entities 
from  among  the  Energy  Policy  Act  target 
groups  before  award  as  part  of  the  effort, 
and 

(ii)  A  clause  for  reporting  after  award 
as  part  of  the  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan  process. 

926.7006    Goal  measurement  and  reporting 
requirements. 

(a)  General.  The  following  types  of 
contract  awards  for  Energy  Policy  Act 
procurements  shall  be  counted  toward 
achievement  by  DOE  of  the  10  percent 
goal: 

(1)  Any  competitive  sectioia  8(a) 
award; 

(2)  Any  competitive  award  to  one  of 
the  three  target  groups  under  an 
unrestricted  procurement; 

(3)  Any  award  to  one  of  the  three 
target  groups  conducted  under  small 
purchase  procedures;  and. 

(4)  Any  competitively  awarded 
subcontract  to  one  of  the  three  target 
groups  under  a  prime  award. 

(b)  Prime  contract  awards.  Award 
values  and  dollars  obligated  under 
prime  contracts  and  modifications  to 
prime  contracts  for  Energy  Policy  Act 
requirements  shall  be  reported  through 
the  Department  of  Energy  Procurement 
and  Assistance  Data  System. 

(c)  Subcontract  awards.  The 
contractor  shall  be  required  to  report,  on 
an  annual  Federal  Government  fiscal 
year  basis,  its  progress  against  the. 
section  3021  goals  by  providing  the 
actual  dollar  value  of  subcontract 
payments,  and  the  relationship  of  those 
payments  to  the  incurred  contract  cost. 
If  the  contract  includes  reporting 
requirements  under  FAR  52.219-9. 
Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan,  the  contractor's  progress  against 
the  section  3021  goals  shall  be  included 
as  an  addendum  to  Standard  Form.  (SF) 
294.  Subcontracting  Report  for 
Individual  Contracts,  and/or  SF  295, 
Sununary  Subcontract  Report,  as 
applicable,  for  the  period  that 
corresponds  to  the  end  of  the  Federal 
Government  fiscal  year. 

926.7007    Solicitation  provisions  and 
contract  clauses. 

(a)  The  Contracting  Officer  shall  insert 
the  provision  at  952  220-70, 


Subcontracting  Goals  under  Section 
3021(a)  of  the  Energy  Policy  Act  of  1992 
(Pub.  L.  102-486)  (Energy  Pohcy  Act), 
in  sohcitations  for  Energy  Policy  Act 
procurements. 

(b)  The  Contracting  Officer  shall 
insert  the  clause  at  952.226-71. 
Utilization  of  Energy  Policy  Act  Target 
Entities,  in  contracts  for  EPACT 
requirements  with  an  award  value  in 
excess  of  $25,000  but  not  in  excess  of 
$500,000  ($1,000,000  in  the  case  of 
construction). 

(c)  The  Contracting  Officer  shall  insert 
the  clause  ai  952.226-72,  Energy  Policy 
Act  Subcontracting  Goals  and  Reporting 
Requirements,  in  contracts  for  Energy 
Policy  Act  requirements  with  an  award 
value  in  excess  of  $500,000  (Si. 000.000 
in  the  case  of  construction. 

(d)  The  Contracting  Officer  shall 
insert  the  provision  at  952.226-73, 
Energy  Policy  Act  Target  Group 
Certification,  in  solicitations  for  Energy 
Policy  Act  procurements. 

(e)  The  Contracting  Officer  shall  insert 
the  clause  at  FAR  52.219-14,  Limitation 
on  Subcontracting,  in  contracts  for 
Energy  Policy  Act  requirements  with  an 
entity  from  among  the  Energy  Policy  Act 
target  groups. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  The  authority  citation  for  Part  952 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254:  40  L'.S.C. 
486(c). 

3.  Subpcut  952.2  is  amended  by 
adding  sections  952.226-70.  952.226- 
71.  952.226-72.  and  952.226-73  to  read 
as  follows: 

Subpart  952.2— Text  of  Provisions  and 
Clauses 


Sec. 

952.226-70    Subcontracting  goals  under 

section  3021(a)  of  the  Energy  Policy  Act 

of  1992. 
952.226-71     Utilization  of  Energy  Policy  Act 

target  entities. 
952.226-72    Energy  Policy  Act 

subcontracting  goals  and  reporting 

requirements. 
952.226-73    Energy  Policy  Act  target  group 

certification. 


952.226-70    Subcontracting  goals  under 
section  3021(a)  of  the  Energy  Policy  Act  of 
1992. 

As  prescribed  in  926.7007(a).  insert 
the  following  provision: 


Subcontracting  Goals  Under  Section  3021(a) 
of  the  Energy  Policy  Act  of  1992  (Pub.  L. 
102-486)  (XXX  199X) 

(a)  Definition — Energy  Policy  Act  target 
groups,  as  used  in  this  provision  means: 

(1)  .An  institution  of  higher  education  that 
meets  the  criteria  of  34  CFR  602.2(a).  and  has 
a  student  enrollment  that  consists  of  at  least 
20  percent: 

(i)  Mexican  American.  Puerto  Rican. 
Cuban,  or  other  Hispanic  studeTits,  or  any 
combination  thereof,  or 

(ii)  American  Indian.  Esi.imos.  Aleuts. 
native  Hawaiians,  or  any  combination 
thereof. 

(2)  Institutions  of  higher  learning 
determined  by  the  Secretary  of  EHucation  lo 
be  Historically  Black  Colleges  and 
Universities  pursuant  to  34  Cl'K  r.i>8  2. 

(3)  Small  business  concerns,  as  aefined 
under  section  3  of  the  Small  Busintss  Act  (15 
U.S.C.  632).  that  are  owned  and  controlled  b> 
individuals  who  are  both  socially  and 
economically  disadvantaged  within  the 
meaning  of  section  8(d)  of  the  Small  Business 
Act  (15  U.S.C.  637(d))  or  by  a  woman  or 
women. 

(b)  Section  3021  of  the  Energy  Policy  Ac  I 
(Pub.  L.  102-486)  establishes  a  goal  of  award 
of  10  percent  of  the  contract  dollar  value  for 
prime  and  subcontract  Energy  Policy  Act 
awards  to  Energy  Policy  Act  target  groups. 

(c)  The  offeror,  if  other  than  one  of  the 
three  groups  specified  in  paragraph  (a)  of  iVis 
clau.se,  shall  submit,  as  part  of  its  business 
management  proposal  or,  if  this  solicitation 
requires  the  submission  of  a  Small  Business 
and  Small  Disadvantaged  Business 
Subcontracting  Plan,  then  as  part  of  thai 
plan,  unless  otherwise  stated  in  the  proposal 
preparation  instructions,  individual 
subcontracting  goals  for  each  of  the  three 
Energy  Policy  Act  target  groups.  Individual 
goals  shall  be  expressed  in  terms  of  a 
percentage  of  the  offeror's  proposed  contract 
dollar  value.  In  addition,  the  offeror  shall 
provide  a  description  of  the  nature  of  the 
effort  to  be  performed  by  each  of  the  thrve 
groups,  and  if  possible,  the  identity  of  the 
contemplated  subcontractor(s). 

(d)  Unless  otherwise  stated,  such  goals 
shall  be  considered  in  the  evaluation  of  the 
Business  Management  Proposal  as  discussed 
in  Section  M  of  this  solicitation  or,  if 
applicable,  as  part  of  the  evaluation  of  the 
Small  Business  and  Small  Disadvantaged 
Business  Subcontracting  Plan. 

(End  of  provision) 

952.226-71     Utilization  of  Energy  Policy 
Act  target  entities. 

As  prescribed  in  926.7007(b).  in-sert 
the  following  clause: 

Utilization  of  Energy  Policy  Act  Target 
EntiUes  (XXX  199X1 

(a)  Definition. — Energy  Policy  Act  target 
groups,  as  used  in  this  provision  means: 

(1)  An  institution  of  higher  education  that 
meets  the  requirements  of  34  CFR  602.2(a). 
and  has  a  student  enrollment  that  cotisists  of 
at  least  20  percent: 

(i)  Mexican  American.  Puerto  Rlian. 
Cuban,  or  other  Hispanic  students,  or  anv 
combination  thereof,  or  populations  for 
Hispanic  Arr.i>ricans.  or 
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(ii)  American  Indian 
native  Hawaiians,  or  a^y 
thereot 

(2)  Institutions  of  h 
detennined  to  be  Histoiically 
and  Universities  by  the 
Education  pursuant  to 

(3)  Small  business 
under  section  3  of  the 
U.S.C.  632).  that  are  ov^ied 
individuals  wt^o  are 
economically  disadvan 
meaning  of  section  8(d 
Act  (15  U.S.C.  637(d)) 


i  adc  it 


119 


women. 

(b)  Obligation.  In 
under  the  clause  of  th 
Utilization  of  Small  Business 
Small  Disadvantaged 
contractor,  in  performa|ice 
agrees  to  provide  its 
competitively  award 
from  among  the  Energy  Pi 
grou  ps. 

(End  of  clause 


I  best 


Eskimos,  Aleuts, 
combination 


er  learning 

Black  Colleges 
Secretary  of 
14  CFR  608.2. 

,  as  defined 
^mall  Business  Act  (15 
and  controlled  by 
socially  and 
aged  within  the 
of  the  Small  Business 
r  by  a  woman  or 


boh 


ion  to  its  obligations 
contract  entitled 
Concerns  and 
iness  Concerns,  the 

of  this  contract, 
efforts  to 
sul)contracts  entities 
olicy  Act  target 


952.225-72    Energy  Policy  Act 
subcontracting  goals  arid  reporting 
requirements. 

As  prescribed  in  9;  6.7007(c),  insert 
the  following  clause: 

Energy  Policy  Act  Subc  mtracting  Goals  and 
Reporting  Requirement  i  (XXX  199X) 

(a)  Definition. — Energ  /  Policy  Act  target 
groups,  as  used  in  this  f  revision  means: 

(1)  An  institution  of  h  igher  education  that 
meets  the  requirements  sf  34  CFR  602.2(a), 
and  has  a  student  enroll  ment  that  consists  of 
at  least  20  percent: 

(i)  Mexican  American  Puerto  Rican, 
Cuban,  or  other  Hispani :  students,  or  any 
combination  thereof,  or  populations  for 
Hispanic  Americans,  or 

(ii)  American  Indian,  Eskimos,  Aleuts, 
native  Hawaiians,  or  an; '  combination 
thereof. 

(2)  Institutions  of  higl  er  learning 
determined  to  be  Histor  cally  Black  Colleges 
and  Universities  by  the  Jecretary  of 
Education  pursuant  to  3  t  CFR  608.2. 

(3)  Small  business  cor  cems,  as  defined 
under  section  3  of  the  Si  nail  Business  Act  (15 
U.S.C  632),  that  are  owi  ed  and  controlled  by 
individuals  who  are  bot  i  socially  and 
economically  disadvanti  ged  within  the 
meaning  of  section  8(d)  )f  the  Small  Business 
Act  (15  U.S.C.  637(d))  oi  by  a  woman  or 
women. 

(b)  Goals.  The  contrac  or,  in  performance 
of  this  contract,  agrees  t(  provide  its  best 
efforts  to  award  subcont  acts  to  the  following 
classes  of  entities: 

(1)  Small  business  cor  cems  controlled  by 
socially  and  economical  y  disadvantaged 
individuals  or  women:  *   *   •  percent; 

(2)  Historically  Black  ( olleges  and 
universities:  •  *   •  perc(  nt: 

(3)  Colleges  or  univers  ities  having  a 
student  body  in  which  n  ore  than  20  percent 
of  the  students  are  Hisp<  nic  Americans  or 
Native  Americans:  *  *  '  percent. 

I*  •  •  These  goals  will ;  ippear  elsewhere  in 
this  contract.) 

(c)  Reporting  requiren)  ents.  (1)  The 
contractor  agrees  to  repo  1,  on  an  annual 


Federal  Government  fiscal  year  basis,  its 
progress  against  the  goals  by  providing  the 
actual  annual  dollar  value  of  subcontract 
payments  for  the  preceding  12  month  period, 
and  the  relationship  of  those  payments  to  the 
incurred  contract  costs  for  the  same  period. 
Rejjorts  submitted  pursuant  to  this  clause 
must  be  received  by  the  Contracting  Officer 
(or  designee)  not  later  than  45  days  after  the 
(ind  of  the  reporting  period. 

(2)  If  the  contract  includes  reporting 
requirements  under  FAR  52.219-9,  Small 
Business  and  Small  Disadvantaged  Business 
Subcontracting  Plan,  the  contractor's 
progress  against  the  goals  stated  in  paragraph 
(b)  of  this  clause  shall  be  included  as  an 
addendum  to  Standard  Form  (SF)  294, 
Subcontracting  Rejjort  for  Individual 
Contracts,  and/or  SF  295,  Summary 
Subcontract  Report,  as  applicable,  for  the 
period  that  corresponds  to  the  end  of  the 
Federal  Government  fiscal  year. 
(End  of  clause) 

952.226-73    Energy  Policy  Act  target  group 
certification. 

As  prescribed  in  926.7007(e),  insert 
the  following  provision: 

Energy  Policy  Act  Target  Group  Certification 
(XXX  199X) 


U.S.C.  420),  and  sec.  1534  of  the  Department 
of  Defends  Authorization  Act,  1986,  Public 
Law  d'>-  i45  (42  U.S.C.  7256a),  as  amended. 
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is: 


(a)  Certification.  The  offeror  certifies  that  if 


(1) 


.  An  institution  of  higher 


education  that  meets  the  requirements  of  34 
CFR  602.2(a),  and  has  a  student  enrollment 
that  consists  of  at  least  20  percent: 

(i)  Mexican  American,  Puerto  Rican, 
Cuban,  or  other  Hispanic  students,  or  any 
combination  thereof,  or  populations  for 
Hisp>anic  Americans,  or 

(ii)  American  Indian,  Eskimos,  Aleuts, 
native  Hawaiians,  or  any  combination 
thereof;-  or 

(2) An  institution  of  higher  learning 

determined  to  be  a  Historically  Black  College 
and  University  by  the  Secretary  of  Education 
pursuant  to  34  CFR  608.2;  or 

(3) A  small  business  concern,  as 

defined  under  section  3  of  the  Small 
Business  Act  (15  U.S.Q  632).  that  is  owned 
and  controlled  by  individuals  who  are  both 
socially  and  economically  disadvantaged 
within  the  meaning  of  section  8(d)  of  the 
Small  Business  Act  (15  U.S.C.  637  (d))  or  by 
a  woman  or  women. 

(b)  By  submission  of  an  offer,  the  offeror 
agrees  to  provide  to  the  Contracting  Officer, 
upon  request,  evidence  satisfactory  to  the 
Contracting  Officer  that  the  offeror  is  an 
entity  from  the  Energy  Policy  Act  target 
group  identified. 

(End  of  provision) 

PART  97a-DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS  [AMENDED] 

4.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.Q  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act, 
Public  Law  95-91  (42  U.S.C.  7254),  sec.  201 
of  the  Federal  Civilian  Employee  and 
Contractor  Travel  Expenses  .'\ct  of  1985  (41 


5.  P^rt  970  is  amended  to  add  a  new 
subpai'  970.26,  Other  Socioeconomic 
Programs,  consisting  of  section 
970.260 1 ,  Implementation  of  Section 
3021  of  the  Energy  Policy  Act  of  1992, 
to  read  as  follows: 

Subpart  970.2S— Other  Socioeconomic 
Programs 

970.2601    Implementation  of  section  3021 
of  tt)«  Energy  Policy  Act  of  1992. 

The  goal  requirements  of  section  3021 
of  the  Energy  Policy  Act  of  1992,  and 
the  attendant  reporting  requirements, 
shall  be  included  in  the  subcontracting 
plan  for  the  management  and  operating 
contract  and  shall  apply  to  the  annual 
dollar  obligations  specifically  provided 
to  the  M&O  contractor  for  competitively 
awarded  subcontracts  that  fulfill  Energy 
Policy  Act  requirements.  See  970.7104- 
12(f). 

Subpart  970.71— Management  and 
Operating  Contractor  Purchasing 

6.  Section  970.7104-12  is  amended  by 
redesignating  paragraph  (f)  as  (g)  and 
adding  a  new  paragraph  (f)  as  follows: 

970.71 04-1 2    Small  business  and  small 
disadvantaged  business  concerns. 

•         *         *         »         • 

(f)  Management  and  operating 
contractors  may  provide  in  their 
purchasing  systems  and  methods  for  the 
application  of  preferences  to  Energy 
Policy  Act  target  groups,  taking  into 
consideration  the  provisions  of  926.70, 
Implementation  of  Section  3021  of  the 
Energy  Policy  Act  of  1992. 
«         »         •        »        » 

(FR  Doc.  94-16701  Filed  7-8-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  94-56;  Notice  1] 

RIN2127-AF01 

Federal  Motor  Vehicle  Safety 
Standards;  Air  Over  Hydraulic  Braice 
Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Notice  of  proposed  rulemaking 
(^JPRM). 


SUMMARY:  This  notice  responds  to  a 
petition  submitted  by  John  Kourik.  The 
notice  proposes  to  amend  the 
requirements  in  Standard  No.  121,  Air 
Brake  Systems,  to  include  a  definition  of 
air-over-hydraulic  brake  subsystems. 
The  agency  believes  that  this  proposed 
definition  would  clarify  the 
classification  of  vehicles  equipped  with 
these  subsystems  and  thus  eliminate  the 
need  for  manufacturers  to  request,  and 
the  agency  to  respond  to,  interpretations 
about  them. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  September  9, 
1994. 

Proposed  Effective  Date.  The 
proposed  amendments  in  this  notice 
would  become  effective  30  days  after 
publication  of  a  final  rule  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Adlninistration,  400  Seventh  Street. 
SW„  Washington,  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  ChrisTinto,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(202-366-5229). 

SUPPLEMENTARY  INFORMATION: 
Background 

Air-over-hydraulic  brake  systems 
typically  consist  of  an  air  brake  system 
from  the  treadle  valve  to  an  air  brake 
chamber  that  provides  the  mechanical 
force  to  actuate  a  hydraulic-operated 
master  cylinder.  In  turn,  the  hydraulic 
master  cylinder  actuates  the  brake  shoes 
or  pads.  The  air  brake  chamber  unit 
combined  with  the  hydraufic-operated 
master  cylinder  is  called  the  "power 
cluster"  and  generally  serves  as  the 
separating  point  between  the  air-  and 
hydraulic-actuated  portions  of  the  air- 
over-hydraulic  brake  system. 

Air-over-hydraulic  brake  systems  are 
installed  on  about  one  percent  of 
medium  and  heavy  trucks  sold  in  the 
United  States.  This  percentage 
represents  about  2,000  vehicles,  most  of 
which  are  Class  6  vehicles  with  gross 
vehicle  weight  ratings  (GVWRs) 
between  19,501  and  26,000  pounds. 

Federal  motor  vehicle  safety  standard 
No.  121,  Air  brake  systems,  currently 
defines  "air  brake  system"  to  mean 

a  system  that  uses  air  as  a  medium  for 
transmitting  pressure  or  force  from  the  driver 
control  to  the  service  brake,  but  does  not 
include  a  system  that  uses  compressed  air  or 
vacuum  only  to  assist  the  driver  in  applying 
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SUMMARY:  This  notice  responds  to  a 
petition  submitted  by  John  Kourik.  The 
notice  proposes  to  amend  the 
requirements  in  Standard  No.  121,  Air 
Brake  Systems,  to  include  a  definition  of 
air-over-hydraulic  brake  subsystems. 
The  agency  believes  that  this  proposed 
definition  would  clarify  the 
classification  of  vehicles  equipped  with 
these  subsystems  and  thus  eliminate  the 
need  for  manufacturers  to  request,  and 
the  agency  to  respond  to,  interpretations 
about  them. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  September  9, 
1994. 

Proposed  Effective  Date.  The 
proposed  amendments  in  this  notice 
would  become  effective  30  days  after 
publication  of  a  final  rule  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Adrninistration.  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  ChrisTinto,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(202-366-5229). 

SUPPLEMENTARY  INFORMATION: 
Background 

Air-over-hydraulic  brake  systems 
typically  consist  of  an  air  brake  system 
from  the  treadle  valve  to  an  air  brake 
chamber  that  provides  the  mechanical 
force  to  actuate  a  hydraulic-op>erated 
master  cylinder.  In  turn,  the  hydraulic 
master  cylinder  actuates  the  brake  shoes 
or  pads.  The  air  brake  chamber  unit 
combined  with  the  hydraufic-operated 
master  cylinder  is  called  the  "power 
cluster"  and  generally  serves  as  the 
separating  point  between  the  air-  and 
hydraulic-actuated  portions  of  the  air- 
over-hydraulic  brake  system. 

Air-over-hydraulic  brake  systems  are 
installed  on  about  one  percent  of 
medium  and  heavy  trucks  sold  in  the 
United  States.  This  percentage 
represents  about  2,000  vehicles,  most  of 
which  are  Class  6  vehicles  with  gross 
vehicle  weight  ratings  (GVWRs) 
between  19,501  and  26,000  pounds. 

Federal  motor  vehicle  safety  standard 
No.  121,  Air  brake  systems,  currently 
defines  "air  brake  system"  to  mean 

a  system  that  uses  air  as  a  medium  for 
transmitting  pressure  or  force  from  the  driver 
control  to  the  service  brake,  but  does  not 
include  a  system  that  uses  compressed  air  or 
vacuum  only  to  assist  the  driver  in  applying 


muscular  force  to  hydraulic  or  mechanical 
components.  (49  CFR§  571.121) 

Part  570,  Vehicle  In  Use.Inspection 
Standards,  defines  "Air-over-hydraulic 
brake  system"  to  mean 

a  subsystem  of  the  air  brake  that  uses 
compressed  air  to  transmit  a  force  from  the 
driver  control  to  a  hydraulic  brake  system  to 
actuate  the  service  brakes.  (49  CFR  Part  570, 
emphasis  added) 

The  italic  portion  of  the  definition  of 
air-over-hydrauhc  subsystem  expficitly 
states  that  an  air-over-hydraulic  brake 
subsystem  means  a  subsystem  of  the  air 
brake  system. 

In  initially  issuing  Standard  No.  121, 
NHTSA  stated  that  "it  should  be  noted 
that  the  term  'air  brake  system'  as 
defined  in  the  standard  applies  to  the 
brake  configuration  commonly  referred 
to  as  'air-over-hydraulic,'  in  which 
failure  of  either  medium  can  result  in 
complete  loss  of  braking  ability."  (36  FR 
3817.  February  27, 1971).  The  agency 
reiterated  its  position  that  an  air-over- 
hydraulic  brake  system  is  subject  to 
Standard  No.  121,  stating  that  "Standard 
No.  105a  [Hydraulic  Brake  Systems] 
does  not  apply  to  vehicles  equipped 
with  'air-over-hydraulic'  systems,  which 
remain  within  the  pxirview  of  Standard 
N(^.  121*   •   *."  (37  FR  17970. 
September  2, 1972.)  Moreover,  NHTSA 
has  issued  several  interpretations  stating 
that  a  vehicle  equipped  with  an  air- 
over-hydraulic  brake  system  must 
comply  with  the  requirements  in 
Standard  No.  121. 

NHTSA  received  a  petition  from  Mr. 
John  Kourik,  requesting  that  the  agency 
amend  Standard  No.  121  to  specify  that 
an  air-over-hydraulic  brake  subsystem  is 
subject  to  that  Standard.  The  petitioner 
stated  that  such  an  amendment  would 
avoid  the  need  for  manufacturers  to 
request  interpretations  about  air-over- 
hydraulic  brake  systems. 

After  reviewring  the  petition.  NHTSA 
has  decided  to  propose  amending 
Standard  No.  121  by  expanding  the 
current  definition  of  air  brake  system  to 
incorporate  the  definition  of  air-over- 
hydraulic  brake  subsystem.  The  agency 
notes  that  even  thou^  the  definition  of 
an  air  brake  system  currently  includes  a 
description  of  an  air-over-hydraulic 
subsystem,  it  is  not  explicitly  clear  on 
the  face  of  the  standard  that  such  a 
subsystem  is  classified  as  an  air-braked 
system  and  that  a  vehicle  equipped  with 
such  a  subsystem  would  thus  have  to 
comply  with  the  requirements  in 
Standard  No.  121.  NHTSA  beUeves  that 
it  would  be  appropriate  to  clarify  the 
classification  of  air-over-hydraulic  brake 
systems.  By  amending  the  definition  of 
an  air  brake  system  to  state  explicitly 
that  an  air-over-hydraulic  brake 


subsystem  is  classified  as  an  air  brake 
system,  the  agency  would  eliminate  the 
need  felt  by  some  manufacturers  to 
request  interpretations  regarding  the 
standard's  appUcability  to  vehicles 
equipped  with  air-over-hydraulic  brak«> 
subsystems. 

Rulemaking  Analyses  and  Notices 

J.  Executive  Order  12266  (Federal 
Regulation  Planning  and  Review)  and 
DOT  Regulatory  Policies  and  Procedures 
This  proposal  was  not  reviewed  under 
E.O.  12866.  NHTSA  has  analyzed  this 
proposal  and  determined  that  it  is  not 
"significant"  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  A 
full  regulatory  evaluation  is  not  required 
because  the  rule,  if  adopted,  would  have 
no  mandatory  effects.  Instead,  the 
proposal  would  only  codify  a 
longstanding  agency  interpretation. 
Therefore,  this  rulemaking  would  not 
have  any  cost  impacts. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibihty  Act.  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation.  I 
certify  that-the  proposed  amendment 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Vehicle  and  brake 
manufacturers  typically  would  not 
quahfy  as  small  entities.  This 
amendment  would  affect  small 
businesses,  small  organizations,  and 
small  governmental  units  to  the  extent 
that  these  entities  purchase  vehicles. 
However,  this  amendment  would  have 
no  significant  cost  impact  on  vehicles. 
For  these  reasons,  vehicle 
manufacturers,  small  businesses,  small 
organizations,  and  small  governmental 
units  which  purchase  motor  vehicles 
would  not  be  significantly  affected  by 
the  proposed  requirements. 
Accordingly,  no  regulatory  flexibility 
analysis  has  been  prepared. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
sufficient  Federalism  impfications  to 
warrant  preparation  of  a  Federalism 
Assessment.  No  State  laws  would  be 
affected. 

4.  National  Environmental  Policy  Act 

Finally,  the  agency  has  considered  the 
environmental  impHcations  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
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rule  would  not  si| 
human  environment. 


gnificantly  affect  the         PART  571— {AMENDED] 


Public  Comments 

Interested  persons  i  re  invited  to 
submit  comments  on  iie  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  C  T?  553.21). 
Necessary  attachment  s  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  imit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  heir  primary    , 
arguments  in  a  concis  j  fashion. 

If  a  commenter  wisi  les  to  submit 
certain  information  ui  ider  a  claim  of 
confidentiality,  three  xipies  of  the 
complete  submission,  including 
purportedly  confidenlial  business 
information,  should  b;  submitted  to  the 
Chief  Counsel.  NHTS-  ^.  at  the  street 
address  given  above,  t  nd  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  ieleted  should  be 
submitted  to  the  Dock  Bt  Section.  A 
request  for  confidentij  ility  should  be 
accompanied  by  a  cov  er  letter  setting 
forth  the  information  ipecified  in  the 
agency's  confidential  jusiness 
information  regulafioii.  49  CFR  part  512. 

All  comments  recei  red  before  the 
close  of  business  on  tl  e  comment 
closing  date  indicated  above  for  the 
proposal  will  be  consi  Jered,  and  will  be 
available  for  examinat  ion  in  the  docket 
at  the  above  address  b  jth  before  and 
after  that  date.  To  the  jxtent  possible, 
comments  filed  after  t  le  closing  date 
will  also  be  considerei  1.  Comments 
received  too  late  for  c<  nsideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Th  i.  NHTSA  will 
continue  to  file  releva  it  information  as 
it  becomes  available  ii  the  docket  after 
the  closing  date,  and  i  is  recommended 
that  interested  person:  continue  to 
examine  the  docket  fo  new  material. 

Those  persons  desir  ng  to  be  notified 
upon  receipt  of  their  c  amments  in  the 
rules  docket  should  er  close  a  self- 
addressed,  stamped  p<  stcard  in  the 
envelope  with  their  cc  mments.  Upon 
receiving  the  commen  s,  the  docket 
supervisor  will  rtstum  the  postcard  by 
maiU 


List  of  Subjects  in  49  (JFR  Part  571 

Imports,  Incorporatifcn 
Motor  vehicle  safety 
Rubber  and  rubber  pn^ucts 

In  consideration  of 
agency  proposes  to 
121.  Air  Brake  System  ; 
the  Code  of  Federal 
571  as  follows: 


R€5 


IMI 


by  reference, 
Iflotor  vehicles. 
Tires, 
foregoing,  the 
aniend  Standard  No 
in  Title  49  of 
ulations  at  part 


tie; 


1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  1392, 1401,  1403. 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  In  §  571.121.  S4  would  be  amended 
by  revising  the  definition  of  "Air  Brake 
System"  and  by  adding  the  definition  of 
"Air-over-hydraulic  brake  subsystem" 
to  read  as  follows: 

§571.121    Standard  No.121:  Air  brake 
systems. 

•  *         •         *         * 

S4  *   *   • 

Airbrake  system  means  a  system, 
including  an  air-over-hydraulic  brake 
subsystem,  that  uses  air  as  a  medium  for 
transmitting  pressure  or  force  from  the 
driver  control  to  the  service  brake,  but 
does  not  include  a  system  that  uses 
compressed  air  or  vacuum  only  to  assist 
the  driver  in  applying  muscular  force  to 
hydraulic  or  mechanical  components. 

*  *        *        •        • 

Air-over-hydraulic  brake  subsystem 
means  a  subsystem  of  the  air  brake  that 
uses  compressed  air  to  transmit  a  force 
from  the  driver  control  to  a  hydraulic 
brake  system  to  actuate  the  service 
brakes. 

Issued  on:  July  5,  1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  94-16613  Filed  7-6-94;  8:45  am] 

BIUJNO  CODE  4910-69-P 


49  CFR  Part  571 
~  Pocket  No.  89-26;  Notice  5] 
RIN2127-AF31 

Federal  Motor  Vehicle  Safety  Standard; 
Convex  Cross  View  Mirrors  on  School 
Buses 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  response  to  a  petition  for 
rulemaking  submitted  by  the  Blue  Bird 
Body  Company  (Blue  Bird).  NHTSA  has 
decided  to  propose  amending  Standard 
No.  111.  Rearview Mirrors,  with  respect 
to  the  field-of-view  around  school 
buses.  Specifically,  the  agency  is 
proposing  to  rescind  a  provision  in  the 
Standard  so  that  certain  driving  mirrors 
would  no  longer  be  required  to  provide 
a  field-of-view  of  the  ground  forward  of 
cylinders  by  the  bus's  rear  wheels  to 
areas  directly  beneath  the  mirror 
surface.  The  agency  is  concerned  that 
the  current  requirement  may 
compromise  safety  either  by  making  it 


more  difficult  for  the  driver  to  use  the 
driving  mirror  when  the  bus  is  in 
motion  as  the  result  of  having  a  more 
distorted  image  fi^m  a  more  convex 
mirror  or  by  reducing  the  driver's  direct 
line  of  sight  as  the  result  of  creating  a 
larger  blind  spot  near  the  bus. 
DATES:  Comment  Date:  Comments  must 
be  received  by  August  10. 1994. 
Effective  Date:  If  adopted,  the 
proposed  amendments  would  become 
effective  30  days  following  publication 
of  the  final  rule. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  number  of  this 
notice  and  be  submitted  to:  Docket 
Section,  Room  5109.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW.,  Washington.  DC 
20590.  (Docket  Room  hours  are  9:30 
a.m.-4  p.m.,  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Hott.  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW..  Washington,  DC  20590 
(202) 366-0247. 

SUPPLEMENTARY  INFORMATION: 
I.  Previous  Agency  Rulemakings 

On  December  2,  1992,  NHTSUl 
published  a  final  rule  amending  Federal 
Motor  Vehicle  Safety  Standard  No.  Ill, 
Rear-View  Mirrors,  to  ensure  that  a 
school  bus  provides  an  adequate  field- 
of-view  around  a  stopped  school  bus, 
thus  reducing  the  risk  of  school  buses 
striking  students  as  the  students  are 
approaching  the  buses  in  order  to  board 
them  or  as  they  are  leaving  the  buses. 
(57  FR  57015)  The  final  rule  requires 
each  school  bus  to  be  equipped  with 
two  mirror  systems  on  each  side  of  the 
bus:  (1)  "System  A,"  which  consists  of 
a  fiat  driving  mirror  of  unit 
magnification  and  typically  a  convex 
driving  mirror;  and  (2)  "System  B," 
which  consists  of  convex  cross  view 
mirrors  for  spotting  students  during  the 
loading  and  unloading  of  students.  The 
System  A  mirror  system  must  provide, 
among  other  things,  a  view  of  the  area 
of  the  ground  extending  rearward  from 
the  area  below  the  mirror  surface.  The 
System  B  convex  cross  view  mirrors 
must  provide,  among  other  things,  a 
view  of  the  ground  that  overlaps  with 
the  view  of  the  ground  provided  by 
System  A.  System  A  and  System  B 
mirrors  in  combination  are  required  to 
provide  the  driver  with  a  view  of  the 
ground  in  fit)nt  of  and  along  both  sides 
of  the  bus  and  extending  at  least  200 
feet  rearward  from  the  driving  mirror. 
This  final  rule  took  effect  on  December 
2,1993. 

NHTSA  again  evaluated  the  field-of- 
view  requirements  for  System  A  mirrors 


in  response  to  a  petition  for 
reconsideration  of  the  final  rule 
submitted  by  Ford  Motor  Company 
(Ford).  (58  FR  60399,  November  16, 
1993)  Ford  stated  that  requiring  System 
A  mirrors  to  provide  a  view  of  the 
ground  immediately  beneath  them  fails 
to  meet  the  need  for  safety  and  may 
make  impracticable  the  use  of  currently 
designed  flat  unit  magnification  mirrors.  - 
Ford  requested  that  NHTSA  amend  the 
requirement  in  Standard  No.  Ill  that 
System  A  mirrors  provide  an  extended 
rearward  view  of  the  ground  starting 
from  the  area  beneath  the  mirror 
(S9.2(b)(l).  (2)). 

NHTS.\  decided  not  to  adopt  Ford's 
reque^tc  J  revision,  because  the  agency 

was  concerned  that  Ford's  suggested  ( 

System  A  mirrors  might  have  had  blind  i 

spots  in  the  area  of  the  ground  directly  i 
below  the  driver's  mirrors  and  forward 

of  the  rear  edge  of  the  side  windows.  i 

The  agency  explained  that  it  is  i 

permissible  to  use  a  combination  of  i 

convex  and  flat  mirrors  to  meet  the  ( 

System  A  requirements,  and  that  the  i 

convex  portion  of  the  mirror  system  can  i 

be  used  for  the  view  beneath  the  System  1 

A  mirror.  57  FR  at  57005.  i 

II.  Blue  Bird  Petition  | 

Blue  Bird  Body  Company  (Blue  Bird)  i 

petitioned  the  agency  to  amend  ( 

Standard  No.  Ill  writh  respect  to  the  c 

field-of-view  requirements  for  System  A  c 

mirrors.  Blue  Bird  stated  that  to  comply 

with  the  final  rule's  requirements,  either  r 

a  small  radius  of  curvature  convex  c 

mirror  or  a  second  convex  mirror  would  c 

have  to  be  attached  to  the  System  A  s 

mirror.  Blue  Bird  argued  that  either  a 

approach  would  be  impracticable  and  i 

inconsistent  with  motor  vehicle  safety.  f 

According  to  the  petitioner,  a  small  v 

radius  of  curvature  mirror  would  n 

provide  unreasonably  small  and  a 

distorted  images  that  would  be  unsafe  n 

for  driving,  while  a  second  convex  N 

mirror  would  create  a  larger  blind  spot  c 

for  the  driver.  Blue  Bird  also  stated  that 

any  convex  mirror  added  to  a  system  A  ^^ 

mirror  should  have  a  radius  of  curvature 

of  at  least  35  inches,  since  convex  h 

mirrors  with  low  radii  of  curvature  S 

would  provide  unreasonably  small  and  n 

distorted  images  thus  causing  problems  p 

for  the  school  bus  driver,  while  the  f( 

vehicle  is  in  motion.  v\ 

Blue  Bird  stated  that  the  requirement,  n 

as  adopted,  is  inconsistent  with  h 

previous  agency  statements  about  ir 

problems  associated  with  using  highly  n 

convex  mirrors  for  driving.  Blue  Bird  n 

further  stated  that  none  of  the  st 

discussions  in  the  NPRM  explaining  the  c( 

requirements  for  System  A  mirrors  m 

implies  the  need  for  driving  mirrors  to  m 

see  the  area  directly  below  them.  Blue  U! 
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in  response  to  a  petition  for 
reconsideration  of  the  final  rule 
submitted  by  Ford  Motor  Company 
(Ford).  (58  FR  60399,  November  16. 
1993)  Ford  stated  that  requiring  System 
A  mirrors  to  provide  a  view  of  the 
ground  immediately  beneath  them  fails 
to  meet  the  need  for  safety  and  may 
make  impracticable  the  use  of  currently 
designed  flat  unit  magnification  mirrors. 
Ford  requested  that  NHTSA  amend  the 
requirement  in  Standard  No.  Ill  that 
System  A  mirrors  provide  an  extended 
rearward  view  of  the  ground  starting 
from  the  area  beneath  the  mirror 
{S9.2(b)(l).  (2)). 

NHTS.X  decided  not  to  adopt  Ford's 
requBolci  revision,  because  the  agency 
was  concerned  that  Ford's  suggested 
System  A  mirrors  might  have  had  blind 
spots  in  the  area  of  the  ground  directly 
below  the  driver's  mirrors  and  forward 
of  the  rear  edge  of  the  side  windows. 
The  agency  explained  that  it  is 
permissible  to  use  a  combination  of 
convex  and  flat  mirrors  to  meet  the 
System  A  requirements,  and  that  the 
convex  portion  of  the  mirror  system  can 
be  used  for  the  view  beneath  the  System 
A  mirror.  57  FR  at  57005. 

II.  Blue  Bird  Petition 

Blue  Bird  Body  Company  (Blue  Bird) 
petitioned  the  agency  to  amend 
Standard  No.  Ill  v«th  respect  to  the 
field-of-view  requirements  for  System  A 
mirrors.  Blue  Bird  stated  that  to  comply 
with  the  final  rule's  requirements,  either 
a  small  radius  of  curvature  convex 
mirror  or  a  second  convex  mirror  would 
have  to  be  attached  to  the  System  A 
mirror.  Blue  Bird  argued  that  either 
approach  would  be  impracticable  and 
inconsistent  with  motor  vehicle  safety. 
According  to  the  petitioner,  a  small 
radius  of  curvature  mirror  would 
provide  unreasonably  small  and 
distorted  images  that  would  be  unsafe 
for  driving,  while  a  second  convex 
mirror  would  create  a  larger  blind  spot 
for  the  driver.  Blue  Bird  also  stated  that 
any  convex  mirror  added  to  a  system  A 
mirror  should  have  a  radius  of  curvature 
of  at  least  35  inches,  since  convex 
mirrors  with  low  radii  of  curvature 
would  provide  unreasonably  small  and 
distorted  images  thus  causing  problems 
for  the  school  bus  driver,  while  the 
vehicle  is  in  motion. 

Blue  Bird  stated  that  the  requirement, 
as  adopted,  is  inconsistent  with 
previous  agency  statements  about 
problems  associated  with  using  highly 
convex  mirrors  for  driving.  Blue  Bird 
further  stated  that  none  of  the 
discussions  in  the  NPRM  explaining  the 
requirements  for  System  A  mirrors 
implies  the  need  for  driving  mirrors  to 
see  the  area  directly  below  them.  Blue 


Bird  requested  the  agency  immediately 
amend  the  wording  of  S9.2(b)(l)  and 
S9.2(b)(2)  to  require  that  System  A 
mirrors  provide  views  of  the  area  of  the 
ground  that  extend  rearward  from  the 
test  cylinders  near  the  rear  axles  to  not 
less  than  200  feet  measured  from  the 
rear  surface  of  the  mirrors.  As  the  result 
of  such  an  amendment,  the  System.  A 
mirrors  would  no  longer  be  required  to 
provide  a  view  of  the  ground  Iretween 
those  cylinders  and  the  ground  beneath 
the  mirror. 

On  January  13, 1994,  agency 
personnel  met  with  representatives  of 
Blue  Bird  and  Mirror  Lite  Company,  a 
mirror  manufacturer,  to  evaluate  the 
field-of-view  provided  by  various  mirror 
configurations  on  school  buses.  At  that 
meeting.  Blue  Bird  stated  that  the 
installation  and  use  of  a  driving  mirror 
with  a  small  radius  of  curvature  may 
result  in  unsafe  driving  practices  since 
it  distorts  images,  thus  making  it 
difficult  for  a  driver  to  judge  the 
distance  between  his  or  her  bus  and 
following  vehicles  when  the  driver  is 
attempting  to  change  lanes.  Similarly. 
Blue  Bird  alleged  that,  with  a  small 
radius  of  curvature  mirror,  other 
vehicles  appear  to  approach  suddenly 
(i.e.,  irpages  of  oncoming  vehicles  at  the 
rear  of  the  bus  that  are  very  small  and 
difficult  to  recognize  suddenly  appear 
greatly  distorted  as  the  vehicles  get 
closer  to  the  mirror). 

Thomas  Built  Bus,  another 
manufacturer  of  school  buses,  has 
contacted  the  agency  to  express  its 
opposition  to  Blue  Bird's  petition.  After 
spending  significant  amounts  of  time 
and  money  reconfiguring  and  retesting 
its  buses  and  mirrors  to  comply  with  the 
final  rule,  Thomas  Built  believes  that  it 
would  be  inappropriate  for  the  agency 
now  to  amend  the  standard  to 
accommodate  a  specific  school  bus  or 
mirror  design  of  another  manufacturer. 
Memoranda  memoriaUzing  these 
contacts  have  been  placed  in  the  docket. 

III.  Agency  Proposal 

After  reviewing  the  petition,  NHTSA 
has  decided  to  propose  amending 
Standard  No.  Ill  so  that  System  A 
mirrors  would  no  longer  be  required  to 
provide  a  field-of-view  of  the  ground 
forward  of  cylinders  by  the  bus's  rear 
wheels  to  areas  directly  beneath  the 
mirror  surface.  The  agency  tentatively 
believes  that  the  current  requirement 
makes  it  necessary  for  school  bus 
manufacturers  to  install  either  a  small 
radius  of  curvature  convex  mirror  or  a 
second  convex  mirror.  NHTSA  is 
concerned  that  the  current  requirement 
may  compromise  safety  either  by 
making  it  more  difficult  for  the  driver  to 
use  the  driving  mirror  when  the  bus  is 


in  motion  as  the  result  of  having  a  more 
distorted  image  from  a  more  convex 
mirror  or  by  reducing  the  driver's  direct 
line  of  sight  as  the  resuU  of  creating  a 
larger  blind  spot  near  the  bus.  based  on 
Blue  Bird's  demonstration  and  other 
available  information.  The  agency  has 
tentatively  concluded  that  the 
driveability  problems  resulting  from 
requiring  System  A  mirrors  to  have  a 
view  of  the  ground  directly  beneath 
them  outweigh  the  safety  benefits 
obtained  by  having  a  redundant  view  of 
this  area.  Specifically,  the  agency 
believes  that  the  proposed  amendment 
would  not  adversely  affect  pedestrian 
safety  because  System  B  mirrors  would 
still  be  required  to  have  a  view  of  the 
ground  directly  below  the  Syste.Ti  A 
mirrors,  as  well  as  the  areas  alongside 
the  bus  to  the  rear  axles. 

NHTSA  did  not  anticipate  that  there 
would  be  a  driveability  problem 
associated  with  the  System  A  mirror 
requirements  when  it  issued  the  final 
rule.  The  requirement  that  the  driving 
mirrors  provide  a  view  of  the  ground  - 
from  beneath  the  mirror  surface  to  200 
feet  rearward  was  considered  necessary 
because  several  pedestrian  fatalities 
have  occurred  near  the  &x>nt  entrance 
doors  and  the  rear  tires.  In  issuing  the 
final  rule,  NHTSA  was  aware  that  the 
System  B  convex  crossview  mirror 
already  provides  a  view  of  these  areas. 
The  agency's  intention  was  to  reduce 
the  number  of  pedestrian  fatalities  by 
providing  the  school  bus  driver  with  the 
largest  field-of-view  possible. 
Redundant  views  of  these  areas  seemed 
logical  and  the  view  of  the  test  grid  was 
comprehensive.  However,  the  school 
buses  with  complying  System  A  mirrors 
were  not  actually  driven  as  part  of  the 
agency  evaluation  of  the  new  mirror 
system  requirements  in  connection  with 
the  final  rule. 

NHTSA  requests  comments  about  the 
potential  safety  problems  discussed  in 
this  notice.  To  what  extent  does  adding 
a  second  convex  mirror  to  a  System  A 
mirror  increase  the  blind  spot?  How 
significant  a  safety  problem  is  caused  by 
the  increase  in  the  blind  spot?  How 
significant  a  safety  problem  is  caused  by 
the  driver's  inability  to  use  the  entire 
mirror  system,  particularly  with  mirrors 
with  a  radius  of  curvature  less  than  35 
inches,  while  operating  a  moving  bus? 
If  a  manufacturer  added  a  second 
convex  mirror  to  a  System  A  mirror 
system,  couldn't  the  driver  use  the 
preexisting  high  radius  of  curvature 
driving  mirror? 

As  to  Blue  Bird's  request  for  the 
agency  to  "immediately  issue"  its 
requested  change  to  the  Standard, 
NHTSA  has  determined  that  it  cannot 
legally  accommodate  Blue  Bird's 
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from  this  action  would  be  minimal  since 
it  would  make  a  minimal  change  that 
would  not  impose  additional  costs. 
Accordingly,  the  agency  has  determined 
that  preparation  of  a  regulatory 
flexibility  analysis  is  unnecessary. 

C.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
NHTSA  notes  that  there  are  no 
requirements  for  information  collection 
associated  with  this  proposed  rule. 

D.  National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
proposed  rule  under  the  National 
Environmental  PoUcy  Act  and 
determined  that  it  would  not  have  a 
significant  impact  on  the  human 
environment. 

E  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612,  and 
has  determined  that  this  proposed  rule 
would  not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

F.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Submission  orConunents 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 


If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  ais  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor   ■ 
vehicle.-  . 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing.  49 
CFR  part  571  would  be  amended,  as 
follows: 

1.  The  authority  citation  for  part  571 
of  title  49  would  continue  to  read  as 
follows: 

Authority:  15  U.S.C  1392. 1401. 1403. 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  In  §  571.111.  S9.2.  S9.2(a).  S9.2(b). 
S9.2(b)(l).  and  S9.2(b)(2)  would  be 
revised  to  read  as  follows: 


§571.111 
mirrors. 


Standard  No.  Ill;  rearview 


S9.2  System  A  shall  be  located  with 
stable  supports  so  that  the  portion  of  the 


system  on  the  bus's  left  side,  and  the 
portion  on  its  right  side,  each: 

(a)  Includes  at  least  one  mirror  of  unit 
magnification  with  not  less  than  322.60 
square  centimeters  (50  square  inches)  of 
reflective  surface;  and 

(b)  Includes  one  or  more  mirrors 
which  together  provide,  at  the  driver's 
eye  location,  a  view  of: 

(1)  For  the  mirror  system  on  the  right 
side  of  the  bus,  the  entire  top  surface  of 
cylinder  N  in  Figure  2,  and  that  area  of 
the  ground  which  extends  rearward 
from  cylinder  N  to  a  point  not  less  than 
60.93  meters  (200  feet)  from  the  mirror 
surface. 

(2)  For  the  mirror  system  on  the  left 
side  of  the  bus.  the  entire  top  surface  of 
cylinder  M  in  Figure  2,  and  that  area  of 
the  ground  which  extends  rearward 
from  cylinder  M  to  a  point  not  less  than 
60.93  meters  (200  feet)  from  the  mirror 
surface. 

»        •        •        »        • 

Issued  on  July  5, 1994. 
Barry  Febice, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  94-16614  Filed  7-6-94;  8:45  am) 
BILUNQ  COOC  4t1»-6»-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  90-Day  and  12- 
Month  Findings  on  a  Petition  to 
Reclassify  Spikedace  (Meda  Fulgida) 
and  Loach  Minnow  (TIaroga  Cot>itis) 
From  Threatened  to  Endangered 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  petition  findings. 

SUMMARY:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  announces  90-day  and 
12-month  findings  for  a  petition  to 
amend  the  List  of  Endangered  and 
Threatened  Wildhfe  and  Plants.  The 
Service  finds  that  the  petitioners  have 
presented  substantial  information 
indicating  reclassification  of  spikedace 
and  loach  minnow  from  threatened  to 
endangered  may  be  warranted.  The 
Service  has  previously  found  that 
reclassification  of  spikedace  and  loach 
minnow  is  warranted,  but  is  precluded 
by  work  on  other  pending  listing  actions 
of  higher  priority  on  which  expeditious 
progress  is  being  made. 

DATES:  The  findings  announced  in  this 
document  were  made  on  June  30, 1994. 
Comments  and  materials  may  be 
submitted  until  further  notice. 
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system  on  the  bus's  left  side,  and  the 
portion  on  its  right  side,  each: 

(a)  Includes  at  least  one  mirror  of  unit 
magnification  with  not  less  than  322.60 
square  centimeters  (50  square  inches)  of 
reflective  surface;  and 

(b)  Includes  one  or  more  mirrors 
which  together  provide,  at  the  driver's 
eye  location,  a  view  of: 

(1)  For  the  mirror  system  on  the  right 
side  of  the  bus,  the  entire  top  surface  of 
cylinder  N  in  Figure  2,  and  that  area  of 
the  ground  which  extends  rearward 
from  cylinder  N  to  a  point  not  less  than 
60.93  meters  (200  feet)  from  the  mirror 
surface. 

(2)  For  the  mirror  system  on  the  left 
side  of  the  bus,  the  entire  top  surface  of 
cylinder  M  in  Figure  2,  and  that  area  of 
the  ground  which  extends  rearward 
from  cylinder  M  to  a  point  not  less  than 
60.93  meters  (200  feet)  from  the  mirror 
surface. 

•        »        *        »        * 

Issued  on  July  5, 1994. 
Barry  Febice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  94-16614  Filed  7-6-94;  8:45  am) 
BU.UNQ  CODE  4«10-5»-P 


DEPARTMENT  OF  THE  INTERIOn 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  90-Oay  and  12- 
Month  Findings  on  a  Petition  to 
Reclassify  Spikedace  (Meda  Fulgida) 
and  Loach  Minnow  (Tiaroga  Cobitfs) 
From  Threatened  to  Endangered 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  petition  findings. 

SUMMARY:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  announces  90-day  and 
12-month  findings  for  a  petition  to 
amend  the  List  of  Endangered  and     -' 
Threatened  WildUfe  and  Plants.  The 
Service  finds  that  the  petitioners  have 
presented  substantial  information 
indicating  reclassification  of  spikedace 
and  loach  minnow  from  threatened  to 
endangered  may  be  warranted.  The 
Service  has  previously  found  that 
reclassification  of  spikedace  and  loach 
minnow  is  warranted,  but  is  precluded 
by  work  on  other  pending  listing  actions 
of  higher  priority  on  which  expeditious 
progress  is  being  made. 

DATES:  The  findings  annoimced  in  this 
document  were  made  on  June  30, 1994. 
Comments  and  materials  may  be 
submitted  until  further  notice. 


ADDRESSES:  Information,  comments,  or 
questions  concerning  the  petitioned 
actions  may  be  submitted  to  the  State 
Supervisor,  Arizona  Ecological  Ser\'ices 
State  Office,  U.S.  Fish  and  Wildlife 
Service,  3616  West  Thomas  Road,  Suite 
6,  Phoenix,  Arizona  85109.  The 
petitions,  findings,  supporting 
information,  and  comments  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  rNFORMATlON  CONTACT: 
Sally  Stefferud  at  the  abo\e  address 
(Telephone  602/379-4720). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endiangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C  1531  et  seq.),  requires  the 
Service  to  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
receipt  of  the  petition,  and  notice  of  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  finding  is 
positive,  the  Service  is  also  required  to 
promptly  commence  a  status  review  of 
the  species  involved.  Section  4(b)(3)(B) 
requires  that  the  Service  make  a  further 
finding  as  to  whether  or  not  a  petition 
presenting  substantial  information  in 
support  of  listing,  delisting,  or 
reclassification  of  a  species  is  (i) 
warranted,  (ii)  not  warranted,  or  (iii) 
warranted  but  precluded  by  work  on 
other  pending  Usting  actions  of  higher 
priority  on  which  expeditious  progress 
is  being  made.  This  finding  is  to  be 
made  within  12  months  of  receipt  of  the 
petition.  IDepending  upon  the 
conclusion  of  the  finding,  the  Service 
must  promptly  pubUsh  in  the  Federal 
Register  eiUier  a  notice  of  the  finding  or 
a  proposal  on  the  petitioned  action. 

On -September  22, 1993,  the 
Department  of  the  Interior  received  a 
petition,  dated  September  17,  1993, 
from  David  Hogan,  Silver  City,  New 
Mexico;  Peter  Galvin,  Silver  City,  New 
Mexico;  the  Greater  Gila  Biodiversity 
Project,  Silver  Qty.  New  Mexico;  the 
Southwest  Center  for  Biological 
Diversity,  Phoenix,  Arizona;  and  the 
Biodiversity  Legal  Foundation,  Boulder, 
Colorado.  "The  petitioners  requested  the 
Service  to  reclassify  the  spikedace 
(Meda  fuigidd]  and  loach  minnow 
(Tiaroga  cobitss),  from  threatened  to 
endangered.  On  November  10, 1993,  the 
Service  informed  the  petitioners  that 
their  correspondence  had  been  accepted 
as  a  valid  petition. 


These  90-day  and  12-month  findings 
are  based  on  published  and 
unpublished  biological  and  commercial 
information,  inter-  and  intra-agency 
communications,  and  communications 
with  experts.  All  information  used  in 
these  findings  is  on  file  in  the  Service's 
Arizona  Ecological  Services  State  Office 
in  Phoenix. 

Spikedace  and  loach  minnow  are  two 
small  minnows  which  inhabit  isolated 
stretches  of  stream  in  the  upper  reaches 
of  the  Gila  River  basin  in  Arizona  and 
New  Mexico  (Minckley  1973.  Propst  et 
al.  1986,  Propst  et  al  1988,  Propst  and 
Bestgen  1991.  Riime  1991).  Their 
historic  range  included  most  of  the  Gila 
River  basin;  however,  both  species  have 
undergone  dramatic  declines  since  the 
late  1800's.  These  decUnes  were  due  to 
water  developments  such  as 
impoundment,  diversion, 
channelization,  and  groundwater 
pumping;  to  watershed  degradation  and 
erosion  caused  by  activities  such  as 
livestock  grazing,  timber  harvest,  road 
building,  and  recreation;  and  to  effects 
of  the  introduction  and  spread  of 
normative  fish  species.  Both  species  live 
in  relatively  fast  flovnng  water  in 
perennial  stream  stretches. 

Spikedace  are  presentlv  known  only 
from  isolated  stretches  of  the  Gila  River, 
Grant  and  Catron  Counties,  New 
Mexico;  Aravaipa  Creek.  Graham  and 
Pinal  Counties.  Arizona;  Eagle  Creek, 
Greenlee  County.  Arizona;  and  the 
Verde  River.  Yavapai  County,  Arizona. 
Loach  miimow  are  presently  known 
only  from  isolated  stretches  of  the  Gila 
River.  Grant  and  Catron  Counties.  New 
Mexico;  Aravaipa  Creek,  Graham  and 
Pinal  Counties.  Arizona;  the  East  Fork 
and  mainstem  White  Rivers,  Navajo  and 
Gila  Counties,  Arizona;  the  San 
Francisco  and  Tularosa  Rivers  and  Dry 
Blue  Creek,  Catron  Coimty,  New 
Mexico;  and  the  Blue  and  San  Francisco 
Rivers  and  Campbell  Blue  Creek, 
Greenlee  County,  Arizona. 

The  spikedace  was  hsted  as  a 
threatened  species  on  July  1, 1986,  and 
the  loach  minnow  was  listed  as  a 
threatened  species  on  October  28, 1986. 
Critical  habitat  was  designated  for  both 
species  on  March  8, 1994.  A  threatened 
species  is  defined  by  the  Act  as  a 
species  "which  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range."  An 
endangered  species  is  defined  by  the 
Act  as  one  "which  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range." 

In  1991,  the  status  of  spikedace  and 
loach  minnow  were  reviewed  as  part  of 
the  5-year  review  of  the  status  of  listed 
species  as  required  by  section  4(c)(2)  of 
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finds  that  the  petition 
substantial  informatio 
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status  review  was 
resulting  in  a  finding 
status  is  appropriate, 
priority  listing  actions 
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species. 

Benefits  to  the  spi 
minnow  ft-om  reclassi  float 
endangered  status  wot  Id 
recognition  of  the  men  i 
status  of  the  species 
penalties  for  conductir 
prohibited  under  sect 
However,  these  benefit^ 
incremental  to  the  p 
Act  already  applied  to 
species.  This  incremerjtal 
increase  is  of  lesser 
providing  protection 
current  legal  protectioi  i 

After  reviewing  all  a  .^ai 
and  commercial  infomiat 
spikedace  and  loach 
status  and  after 
listing  actions  and  thei  r 
Service  finds  that  the 
spikedace  and  loach 
endangered  is  warranted 
precluded  by  work  on 


Federal  Register  /  V 


)etition  and  all 

ion,  the  Service 
jresents 
to  indicate  that 
end^gered  may  be 
and  loach 
finding 
a  status  review 
pi  ititioned  species, 
mentioned,  a 
conducted  in  1991, 
endangered 
that  higher- 
precluded  the 
reclassify  the 


kepace  and  loach 
ion  to 
include 


precarious 
I  increased 


Kin 


g  activities 
9  of  the  Act. 
would  be 
rolection  under  the 
these  threatened 


priority 
t( 


protective 
than 
species  with  no 
under  the  Act. 
liable  scientific 
ion  on  the 
minnow  and  their 
consideration  of  other 
priorities,  the 
reclassification  of 
minnow  to 
,  but  is 
jending  listing 


actions  of  higher  priority  on  which 
expeditious  progress  is  being  made. 
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Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  and 
Commencement  of  a  Status  Review  for 
a  Petition  To  List  the  Plant  Lathyrus 
Grimesii  (Grimes  Vetchling) 

AGENCr:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  petition  finding  and 

status  review. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  on  a  petition  to  list  the  plant 
Lathyrus  grimesii  (Grimes  vetchUng) 


under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act).  The  petition 
was  found  to  present  substantial 
information  indicating  the  requested 
action  may  be  warranted.  The  Service 
requests  information  regarding  the 
status  of  this  species. 

BATES:  The  finding  armounced  in  this 
notice  was  made  on  June  27.  1994. 
Comments  and  information  concerning 
this  finding  must  be  submitted  by 
August  10, 1994  to  be  considered  in  the 
12-month  finding  for  this  petition. 

ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
finding  shouldbe  sent  to  the  Field 
Supervisor,  Nevada  Field  Office,  U.S. 
Fish  and  Wildhfe  Service,  4600  Kietzke 
Lane,  Building  C,  Room  125,  Reno, 
Nevada  89502.  The  petition,  finding, 
and  supporting  data  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  J.  Bair,  Botanist,  at  the  above 
Nevada  Field  Office  address  (702/784- 
5227). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Act  (16 
U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  requested  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  This  finding  is 
based  on  information  contained  in  the    ' 
petition  and  otherwise  available  to  the 
Service  at  the  time  the  finding  is  made. 
If  the  finding  is  that  substantial 
information  was  presented,  the  Service 
also  is  required  to  promptly  commence 
a  review  of  the  status  of  the  species 
involved,  if  one  has  not  already  been 
initiated  under  the  Service's  internal 
candidate  assessment  process. 

On  May  19, 1993,  the  Service  received 
a  petition  dated  May  10,  1993,  from  Ms. 
Mary  Pat  Matheson,  Director  of  the 
University  of  Utah's  Red  Butte  Garden 
and  Arboretum,  to  list  Lathyrus  grimesii 
as  an  endangered  species  using  the 
emergency  provisions  of  the  Act.  The 
Red  Butte  Arboretum  is  a  Participating 
Institution  of  the  Missouri  Botanic 
Garden's  Center  for  Plant  Conservation, 
a  network  of  20  botanical  gardens  and 
arboreta  dedicated  to  the  conservation 
of  rare  and  endangered  plants  in  the 
United  States. 


A  member  of  the  pea  family 
(Fabaceae),  L  grimesii  is  a  prostrate 
perennial  herb.  The  distribution  and 
habitat  of  the  species  are  Hmited.  It  is 
an  endemic  species,  known  only  ft-om 
the  central  portion  of  the  Independence 
Mountains  of  Elko  County,  Nevada. 
Lathyrus  grimesii  is  generally  restricted' 
to  steep,  barren  slopes  with  stony-clay 
talus  substrates  at  high  (7,000  to  8,000 
foot)  elevations.  The  species  was 
originally  collected  in  vegetative 
condition  in  1941,  but  was  not 
recognized  as  a  previously  undescribed 
species  until  it  was  collected  in 
reproductive  condition  in  1980.  The 
technical  description  of  Lathyrus 
grimesii  was  published  in  1989 
(Cronquist  et  aL  1989). 

At  the  time  the  petition  was 
submitted.  L.  grimesii  was  known  from, 
a  1-square  mile  area  in  the  Dorsey  Creek 
drainagr  nf  the  Independence 
Mountains.  More  recent  information 
indicates  that  the  species'  distribution  is- 
more  extensive.  Aerial  surveys 
conducted  in  August  1993  resulted  in 
new  findings  north  of  the  Dorsey  Creek 
drainage,  in  the  following  drainages  and 
tributaries:  Deep  Creek,  Ott  Creek, 
Sheep  Creek,  Frost  Creek,  and  Cap  Winn 
Creek;  and  in  the  Bull  Run  Mountains, 
located  west  of  the  Independence 
Mountains  (John  C.  Parks. 
Independence  Mining  Company.  Elko. 
Nevada,  in  litt.).  Lathyrus  grimesii  is 
located  on  appropriate  substrates 
scattered  within  an  area  of 
approximately  50  square  miles  to  the 
north  and  northwest  of  the  Dorsey  Creek 
drainage,  and  several  isolated 
populations  are  located  outside  of  this 
area. 

The  petition  and  accompanying 
documentation  state  that  the  species  is 
subject  to  impacts  by  proposed  mineral 
exploration  and  potential  open  pit  heap 
leach  gold  mine  development;  Mine 
exploration  roads  have  been  constructed 
through  existing  populations.  With 
plants  occurring  on  steep,  barren  slopes 
at  high  elevations,  disturbance  due  to 
further  mining  exploration  and  potential 
development  could  produce  long  term 
destabilization  and  erosion  of  slope 
habitat  which  would  reduce  or 
eliminate  populations  of  L  grimesii.  The 
toxic  effects  of  open  pit  heap  leach  gold 
mine  developrnent  also  have  the 
potential  to  further  reduce  populations. 

Lathyrus  grimesii  is  not  currently 
protected  by  any  regulatory  mechanism, 
as  it  is  not  included  on  the  U.S.  Forest 
Service  "Sensitive"  or  State  of  Nevada 
"Critically  Endangered"  species  lists. 
The  available  information  suggests  that 
the  species'  restricted  range  and  small 
population  size  increase  the  chance  of 
extirpation  resulting  fi-om  stochastic  (i.e. 
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A  member  of  the  pea  family 
(Fabaceae),  L.  grimesii  is  a  prostrate 
perennial  herb.  The  distribution  and 
habitat  of  the  species  are  limited.  It  is 
an  endemic  species,  known  only  from 
the  central  portion  of  the  Independence 
Mountains  of  Elko  County,  Nevada. 
Lathynis  grimesii  is  generally  restricted 
to  steep,  barren  slopes  with  stony-clay 
talus  substrates  at  high  (7,000  to  8,000 
foot)  elevations.  The  species  was 
originally  collected  in  vegetative 
condition  in  1941.  but  was  not 
recognized  as  a  previously  undescribed 
species  until  it  was  collected  in 
reproductive  condition  in  1980.  The 
technical  description  of  Laf/i^Tus 
grimesii  was  published  in  1989 
(Cronquist  et  al.  1989). 

At  the  time  the  petition  was 
submitted,  L  grimesii  was  known  from 
a  l-square  mile  area  in  the  Dorsey  Creek 
drainagf;  of  the  Independence 
Mountains.  More  recent  information 
indicates  that  the  species'  distribution  is 
more  extensive.  Aerial  surveys 
conducted  in  August  1993  resulted  in 
new  findings  north  of  the  Dorsey  Creek 
drainage,  in  the  following  drainages  and 
tributaries:  Deep  Creek,  Ott  Creek, 
Sheep  Creek,  Frost  Creek,  and  Cap  Winn 
Creek;  and  in  the  Bull  Run  Mountains, 
located  west  of  the  Independence 
Mountains  (John  C.  Parks. 
Independence  Mining  Company,  Elko. 
Nevada,  in  litt.).  Lathyrus  grimesii  is 
located  en  appropriate  substrates 
scattered  within  an  area  of 
approximately  50  square  miles  to  the 
north  and  northwest  of  the  Dorsey  Creek 
drainage,  and  several  isolated 
populations  are  located  outside  of  this 
area. 

The  petition  and  accompanying 
documentation  state  that  the  species  is 
subject  to  impacts  by  proposed  mineral 
exploration  and  potential  open  pit  heap 
leach  gold  mine  development;  Mine 
exploration  roads  have  been  constructed 
through  existing  populations.  With 
plants  occurring  on  steep,  barren  slopes 
at  high  elevations,  disturbance  due  to 
further  mining  exploration  and  potential 
development  could  produce  long  term 
destabilization  and  erosion  of  slope 
habitat  which  would  reduce  or 
ehminate  populations  of  L  grimesii.  The 
toxic  effects  of  open  pit  heap  leach  gold 
mine  development  also  have  the 
potential  to  further  reduce  populations. 

Lathyrus  grimesii  is  not  currently 
protected  by  any  regulatory  mechanism, 
a&it  is  not  included  on  the  U.S.  Forest 
Service  "Sensitive"  or  State  of  Nevada 
"Critically  Endangered"  species  lists. 
The  available  information  suggests  that 
the  species'  restricted  range  and  small 
population  size  increase  the  chance  of 
extirpation  resulting  from  stochastic  (i.e. 


random)  or  localized  events  such  as 
rock  slides,  erosion,  disease,  toxic 
effects  of  contaminant  spills,  or 
predation. 

The  Service  has  reviewed  the  petition 
and  other  information  available  in  the 
Service's  files.  On  the  basis  of  the  best 
scientific  and  commercial  information 
available,  the  Service  finds  that 
substantial  information  has  been 
presented  indicating  that  listing  of 
Lathyrus  grimesii  may  be  warranted. 
This  species  was  included  as  a  category 
2  candidate  for  listing  in  the  notice  of 
review  published  in  the  Federal 
Register  on  September  30, 1993  (58  FR 
51144).  Although  a  status  review,  of  this 
species  was  initiated  upon  its  inclusion 
in  category  2,  the  Service  hereby 
announces  its  formal  review  of  the 
species'  status  pursuant  to  this  90-day 
petition  finding.  The  Service  requests 
any  additional  data,  comments,  and 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  parties  concerning  the 
status  of  L  grimesii.  Of  particular 
interest  is  information  regarding  (1)  The 
existence  and  status  of  additional 
populations,  (2)  environmental  factors 
determining  distribution,  (3)  pollinators. 
(4)  toxic  effects  of  cyanide  on  the 
species,  and  (5)  genetic  variability  in   ^ 
known  populations. 
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Author 

This  notice  was  prepared  by  Janet  J. 
Bair,  Nevada  Field  Office  (see 
ADDRESSES  section  above). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.) 

Dated;  June  27,  1994. 
Bruce  Blanchard, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  94-16644  Filed  7-e-94:  8:45  ami 
BILUNG  CODE  4310-6S-P 

SOCFRPam? 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  and  12-Month 
Findings  for  a  Petition  To  List  83 
Mollusc  Species 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  90-day  and 
12-month  findings  on  a  petition  to  list 
83  mollusc  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  After  careful  asse.ssment 
of  the  best  scientific  and  commercial'^ 
information  available  regarding  the 
present  and  future  threats  facing  the 
petitioned  species,  the  Service  either 
finds  that  the  petition  did  not  present 
substantial  information  indicating  that 
the  requested  action  may  be  warranted 
(90-day  finding)  or  determines  that  the 
petitioned  action  is  not  warranted  at 
this  time  (12-month  finding). 
DATES:  The  finding  announced  in  tliis 
document  was  made  on  June  28, 1994. 
Comments  and  materials  related  to  this 
petition  finding  may  be  submitted  until 
further  notice  to  the  Assistant  Regional 
Director  for  Ecological  Services  at  the 
address  listed  below. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  the 
status  of  the  petitioned  species 
described  below  should  be  submitted  to 
the  Assistant  Regional  Director  for 
Ecological  Services,  U.S.  Fish  and 
Wildlife  Service,  Regional  Office,  911 
N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181.  The  petition,  findings, 
supporting  data,  and  comments  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Bartel,  Chief,  Division  of  Listing  and 
Recovery,  at  the  address  above  or.503/ 
231-6131. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4  of  the  Endangered  Species 
Act  of  4973,  as  amended  (16  U.S.C. 
1533)  (Act),  requires  that  the  Service 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
The  finding  is  to  be  based  on  all 
information  available  to  the  Service  at 
the  time  the  finding  is  made.  To  the 
maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  uf 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  pubHshed  promptly  in 
the  Federal  Register.  If  the  Service  finds 
that  a  petition  presents  substantial 
information  indicating  the  requested 
action  may  be  warranted,  then  the 
Serx'ice  initiates  a  status  review  on  that 
species.  Section  4  (b)(3)(b)  of  the  Act 
requires  that  for  any  petition  that 
presents  substantial  scientific  and 
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commercial  inform^on,  a  finding  be 
made  within  12  moiths  of  tlie  date  of 
receipt  of  tlie  petiticjn  on  wiietlier  the 
petitioned  action  is  la)  not  warranted, 
(b)  warranted,  or  (c)|warranted  but 
precluded  from  imniediate  proposal  by 
otlier  pending  proposals  to  list,  deUst.  or 
reclassify  species.  Such  12-month 
findings  are  to  be  pijbhshed  promptly  in 
the  Federal  Registel 

The  Ser\'ice  has  made  a  negative  90- 
day  finding  for  75  npncandidate  species 
referenced  in  a  petition  to  list  83 


jatened  or 
nee  has  made  a 
^ng,  but  not 
I  finding  for  the 
iidate  species 


mollusc  species  as 
endangered.  The  Se^ 
positive  90-day  fine 
warranted  12-mont 
eight  category  2  cani 
contained  in  the  petition  to  list  83 
mollusc  species  as  t^ueatened  or 
endangered.  The  Service  has  been 
assessing  the  status  pf  these  eight 
species  since  their  designation  as 
category  2  candidates.  Minimal  new 
information  was  received  or  available  to 
the  Service  beyond  that  used  to  assign 
these  s{>ecies  to  catejgory  2.  As  a  result, 
the  Service  determijies  that  the 
petitioned  action  is  not  warranted  at 
this  time.  These  eigl^t  species  will  be 
retained  in  category  12.  This  notice  also 
serves  to  announce  A  negative  90-day 
finding  on  a  previous  petition  to  list  the 
giant  Columbia  River  Limpet  (short- 
faced  lanx)  [Fisbero,  a  nuttalli)  as 
threatened  or  endan  ;ered. 

On  August  18, 19!  i3,  the  Service 
received  a  petition  f  om  the  Oregon 
Natural  Resources  C  ouncil  (ONRC)  to 
list  83  mollusc  spec  es  as  threatened  or 
endangered.  The  pel  ition  was  dated 
August  16, 1993.  Th  9  document  used  to 
supfMjrt  the  petition  was  the  report 
"Mollusc  Species  of  Special  Concern 
within  the  Range  of  the  Northern 
Spotted  Owl"  (Frest  and  Johannes  1993) 
prepared  for  the  Pre  iident's  Proposed 
Forest  Plan.  On  Nov  smber  6, 1987  the 
Service  received  a  p  Jtition  from  Dr. 
Peter  Bowler  of  Lag)  ina  Beach, 
Cahfomia,  to  Ust  th(  giant  Columbia 
River  limpet  as  endi  ngered.  The  giant 
Columbia  River  lim'  >et,  or  short-faced 
lanx,  was  one  of  the  species  included  in 
the  ONRC  petition  a  nd  was  evaluated 
along  with  the  othei  petitioned  species. 

Tb(?  puution  invo  ves  36  land  snails, 
7  slugs,  37  freshwat(!r  snails,  and  3 
freshwater  clams.  The  species  are  found 
primarily  in  the  stat  ;s  of  Washington, 
Oregon,  California,  ( md  Idaho.  Most  of 
these  species  are  ass  ociated  with  late- 
successional  forests  or  riparian  areas. 

The  Service's  finding  is  based  on 
information  in  the  petition,  references 
in  the  petition.  Service  files,  and 
consultations  with  ipalacologists. 
Service,  and  other  Fbderal  and  State 
personnel  All  documents  are  on  file  in 


the  Service's  Regional  Office  in 
Portland,  Oregon. 

Adequate  rangewide  surveys  have  not 
been  completed  for  any  of  the  species, 
except  for  the  Trinity  bristlesnail 
[Monadenia  setosa)  (a  category  2 
candidate).  The  Service  also  lacks 
evidence  of  specific  threats  throughout 
the  ranges  of  any  of  the  petitioned  taxa, 
especially  any  threat  associated  with  a 
population  decline.  Many  of  the  species 
covered  by  this  petition  may  be 
sensitive  to  ecological  perturbations 
resulting  from  the  impacts  of  human 
activities.  However,  information  was  not 
presented  to  show  correlations  between 
the  species'  ecological  sensitivity  and 
any  declines  in  population  nimibers. 
The  taxonomic  distinctiveness  or 
validity  of  many  of  the  species  has  not 
been  determined. 

The  Service  encourages  all  interested 
parties  to  investigate  the  population 
status  of  and  threats  to  all  the  species 
considered  in  this  petition.  The  Service 
also  encourages  all  interested  parties  to 
submit  information  that  may  provide 
additional  specific  information  on  the 
status  of  these  species  or  specific  tlireats 
to  their  survival. 

The  petition  has  been  reviewed  by 
staff  at  the  Regional  Office  in  Portland, 
Oregon.  The  Service  finds  that  the 
listing  of  the  eight  category  2  candidates 
(Dalles  sideband  [Monadenia  fidelis 
minor),  rocky  coast  sideband 
[Monadenia  fidelis  pronotis).  Trinity 
bristlesnail,  Shasta  sideband 
[Monadenia  troglodytes),  Karok 
hesperian  [Vespericola  karokorum), 
Columbia  pebblesnail  [Fluminicola 
Columbiana),  California  floater 
[Anodonta  califomiensis),  montane 
peaclam  [Pisidium  ultmmontanum)  is 
not  warranted  at  this  time.  The  Service 
finds  that  the  petitioner  has  not 
presented  substantial  information 
indicating  that  fisting  of  the  remaining 
75  species  may  be  warranted  (Hooded 
lancetooth  [Ancotrema  voyanum),  Puget 
oregonian  [Cryptomastix  devia), 
Columbia  oregonian  [Cryptomastix 
hendersoni),  mountain  sboulderband 
[Helmintboglypta  airosa  monticola), 
Oregon  sboulderband  [Helmintboglypta 
bertleini),  intermediate  sboulderband 
(Helmintboglypta  intercessa).  Klamath 
sboulderband  [Helmintboglypta 
talmadgei),  California  megomphix 
(Megomphix  calif  amicus),  Oregon 
megomphix  [Megompbix  bempbilli), 
Monadenia  callipeplus  (no  common 
name),  short-crested  sideband 
[Monadenia  cristulata),  traveling 
sideband  [Monadenia  fidelis  celeutbia), 
green  sideband  [Monadenia  fidelis 
flava),  Monadenia  fidelis  klamatbica 
(no  common  name),  tawny  sideband 
[Monadenia  fidelis  leonina),  yellow- 


base  sideband  [Monadenia  fidelis 
ochrompbalus),  Salmon  River  sideband 
[Monadenia  fidelis  salmonensis),  Wheel 
sideband  [Monadenia  rotifer),  Scott 
River  sideband  [Monadenia  scottiana), 
Chace  sideband  [Monadenia  cbaceana), 
Klamath  sideband  [Monadenia  cburchi), 
Chelan  mountainsnail  [Oreobelix  n.  sp. 
1),  Crater  Lake  tightcoil  [Pristiloma 
arcticum  crateris),  crowned  tightcoil 
(Pristiloma  pilsbryi),  Hanna  spot 
(Punctum  hannai),  Shasta  chaparral 
(Trilobopsis  roperi),  Tehama  chaparral 
(Trilobopsis  tebamana),  Hoko  vertigo 
(Vertigo  n.  sp.  1),  Dalles  hesperian 
(Vespericola  depressa),  Vespericola 
eritrichius  (no  common  name),  large 
hesperian  [Vespericola  eutbaJes),  Marin 
hesperian  [Vespericola  marinensis), 
Pressley  hesperian  [Vespericola 
pressleyi),  Shasta  hesperian 
(Vespericola  sbasta),  Sasquatch 
hesperian  [Vespericola  n.  sp.  1),  Reeves 
Bar  hesperian  (Vespericola  n.  sp.  2), 
Klamath  hesperian  ( Vespericola  n.  sp. 
3),  Siskiyou  hesperian  [Vespericola 
sierrana),  evening  fieldslug  [Deroceras 
besperium),  Bunington  jimiping-slug 
(Hempbillia  burringtonf),  warty 
jumping-slug  (Hempbillia  glandulosa). 
Malone  jumping-slug  [Hempbillia 
malonei),  panther  jumping-slug 
[Hempbillia  pantberina),  blue-grey  tail-    ; 
dropper  [Propbysaon  coeruleum), 
shortface  lanx  [Fisberola  nuttalli), 
Klamatb  pebblesnail  (Fluminicola  a.  sp. 
1),  tall  pebblesnail  [Fluminicola  n.  sp. 
2).  nerite  pebblesnail  (Fluminicola  n.  sp. 
4)  ,  toothed  pebblesnail  (Fluminicola  n. 
sp.  5),  diminutive  pebblesnail 
[Fluminicola  n.  sp.  6),  topaz  pebblesnail 
[Fluminicola  n.  sp.  7),  Fall  Creek 
pebblesnail  [Fluminicola  n.  sp.  8), 
lunate  pebblesnail  (Fluminicola  n.  sp. 
9),  nugget  pebblesnail  (Fluminicola 
seminalis).  Great  Basin  rams-horn 
[Helisoma  newberryi),  scallop>ed  juga 
(Juga  acutifilosa),  topaz  juga  [fuga 
occata),  Dalles  juga  (Juga  bempbilli 
dallesensis) ,  brown  juga  (Juga  n.  sp.  1),   . 
Chace  juga  [Juga  chacei),  Jagaa.  sp.  1 
(no  common  name),  Juga  n.  sp.  2  (no 
common  name),  Juga  n.  sp.  3  (no 
common  name),  redwood  juga  [Juga         j 
orickensis),  highcap  lanx  [Lanx  alta), 
scale  lanx  (Lanx  klamatbensis),  kneecap 
lanx  (Lanx  patelloides),  rotund  lanx 
[Lanx  subrotundata),  Columbia  j 

duskysnail  (Lyogyrus  n.  sp.  1),  ' 

Washington  duskysnail  [Lyogyrus  n.  sp.  ' 
2),  canary  duskysnail  (Lyogyrus  n.  sp. 
3).  Klamath  duskysnail  [Lyogyrus  n.  sp. . 
4),  nodose  duskysnail  [Lyogyrus  n.  sp. 
5),  rotund  physa  (Physella  (Physella) 
Columbiana),  Archimedes  pyrg 
(Pyrgulopsis  arcbimedis).  Crooked  Creek 
springsnail  [Pyrgulopsis  intermedia), 
Klamath  rams-horn  ( Vorticifex 


klamatbensis),  Sinitsin  rarns-hom 
(Vorticifex  klamatbensis  sinitsini), 
knobby  rams-hom  (Vorticifoxn.  sp.l), 
nerite  rams-hom  ( Vortici/ex  neritoides), 
and  the  Willamette  floater  [Anodonta 
wablametensis).  This  finding  is  based 
on  the  scientific  and  commercial 
information  contained  in  the  petition,  . 
referenced  in  the  petition,  and 
otherwise  available  to  the  Service  at  this 
time.  If  information  becomes  available 
-indicating  that  listing  as  endangered  or 
threatened  is  appropriate,  the  Service 
would  propose  to  list  any  such  mollusc. 

References  Cited 

Prest,  T.  and  E.  Johannes.  1993.  Mollusc 
species  of  concern  within  the  range  of 
the  northern  spotted  owl.  Deixis 
_  Consultants.  Seattle,  WA.  98  pp.  plus 
addendum. 

Author 

The  primary  aiithor-of  this  notice  is 
Allan  Pfister,  Division  of  Listing  and 
Recovery,  U.S.  Fish  and  Wildlife 
Service,  Regional  Office,  911  N,E.  11th 
Avenue,  Portland,  Oregon,  97232-4181; 
(503)231-6131. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C  1531 
et  seq.). 

Dated  June  28,  1904. 
Mollie  H.  Beattie, 
Director,  Fish  and  Wildlife  Sen'ice. 
IFR  Doc.  94-16650  Filed  7-8-94;  8:45  amj 
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northern  copperbelly  water  snake 
(Nerodia  erythrogaster  neglecta)  is  a 
threatened  species  is  being  extended  to 
allow  time  for  additional  field  surveys 
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klawathensis),  Sinitsin  rams-honi 
[Vorticifex  klamathensis  sinitsini), 
knobby  rams-horn  (Vorticifex  n.  sp.l), 
nerite  rams-hom  [Vorticifex  neritoides), 
and  the  Willamette  floater  [Anodonta 
wahlametensis).  This  finding  is  based 
on  the  scientific  and  commercial 
information  contained  in  the  petition, 
referenced  in  the  petition,  and 
otherwise  available  to  the  Service  at  this 
time.  If  information  becomes  available 
-indicating  that  listing  as  endangered  or 
threatened  is  appropriate,  the  Service 
would  propose  to  list  any  such  mollusc. 

References  Cited 

Prest,  T.  and  E.  Johannes.  1993.  Mollusc 
species  of  concern  within  the  range  of 
the  northern  spotted  owl.  Deixis 
.  Consultants.  Seattle,  WA.  98  pp.  plus 
addendum. 

Author 

The  primary  author-of  this  notice  is 
Allan  Pfister,  Division  of  Listing  and 
Recovery,  U.S.  Fish  and  Wildlife 
Service,  Regional  Office,  911  N,E.  11th 
Avenue,  Portland,  Oregon,  97232-4181; 
(503)231-6131.' 

Authority  '_ 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C  1531 
et  seq.). 

Dated  June  28,  1994. 
Mollie  H.  Seattle. 
Director,  Fish  and  Wildlife  Sen'ice. 
[FR  Doc.  94-16650  Filed  7-8-94;  8:45  anij 
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Extension  and  Reopening  of  Public 
Commr-nt  Period  on  the  Proposed  Rule 
To  Ust  ir;9  Northern  CoppertTelly  Water 
Snake  (Nerodia  Erythrogaster 
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AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  extension  and 

reopening  of  comment  period  on 

proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
deadline  to  determine  whether  the 
northern  copperbelly  water  snake 
[Nerodia  erythrogaster  neglecta)  is  a 
threatened  species  is  being  extended  to 
allow  time  for  additional  field  surveys 


and  data  analysis.  This  species  now 
persists  in  isolated  populations  in 
southern  Michigan  and  adjacent  Indiana 
and  Ohio,  as  well  as  southern  Indiana, 
southeastern  Illinois,  and  adjacent 
Kentucky.  It  occurs  in  lowland  swamps 
and  adjacent  woodland  and  upland 
areas.  During  prior  comment  periods, 
new  questions  were  raised  by 
herpetologists  and  State  conservation 
departments  as  to  the  merits  of 
including  intergrades  in  the  listing  and 
the  sufficiency  of  information  on  the 
boundaries  between  intergrade  and  pure 
populations.  The  comment  period  on 
the  proposal  is  reopened. 
DATES:  The  new  deadline  for 
determining  whether  the  northern 
copperbelly  water  snake  is  a  threatened 
species  is  February  18, 1995.  The 
comment  period  now  closes  November 
1,1994. 

ADDRESSES:  Comments  and  m.aterials 
concerning  this  proposal  should  be  sent 
to  the  U.S.  Fishand  WildHfe  Service, 
Bishop  Henry  Whipple  Federal 
Building,  1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment,- 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hudak,  Super\'isor,  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
Field  Office,  620  S.  Walker  Street, 
Bloomington,  Indiana  47403-2121 
(phone  812/334-^261;  fax  812/334- 
4273). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  northern  copperbelly  water  snake 
was  proposed  for  listing  as  a  threatened 
species  due  to  strong  evidence  that  its 
range  and  numbers  have  declined 
dramatically,  primarily  as  a  result  of  the 
destruction  of  its  habitat,  and  that  the 
threats  to  the  habitat  and  to  the  snakes 
are  continuing. 

The  Federal  Register  notice  proposing 
the  northern  copperbelly  water  snake 
for  classification  as  a  threaie.ied  species 
was  published  on  August  18, 1993  (58 
FR  43860).  During  the  subsequent 
comment  period,  the  Service  received 
several  letters  from  herpetologists  and 
State  conservation  departments 
regarding  intergradation  between  N.  e. 
neglecta  and  N.  e.  flavigaster  (yellow- 
bellied  water  snake).  The  latter 
subspecies  occurs  in  southwestern 
Illinois  and  in  the  western  portions  of 
Kentucky  and  Termessee,  and  also  is 
widespread  in  the  Gulf  Coast  States  and 
the  southern  Atlantic  Coast  States. 

Where  the  ranges  of  the  two 
subspecies  come  into  contact  there  are 


numerous  individuals  having 
characteristics  intermediate  between  the 
two  subspecies.  These  Individuals  are 
referred  to  as  intergrades.  There  are  also 
localized  populations  which  are  largely 
composed  of  intergrades  known  as 
intergrade  populations. 

Some  of  the  concerns  that  were 
expressed  during  the  comment  period 
dealt  with  two  inter-related  issues:  (1) 
the  merits  of  including  intergrade 
populations  and/or  intergrade 
individuals  in  the  listing  and  thus 
giving  them  protection  as  threatened, 
and  (2)  the  insufficiency  of  currently 
available  information  on  the  locations  of 
boundaries  between  intergrade 
populations  and  "pure"  populations  of 
N.  e.  neglecta.  These  concerns  are 
particularly  acute  in  southern  Illinois 
where  the  Department  of  Conservation 
believes  that  additional  surveys  are 
critical  to  an  adequate  understanding  of 
the  status  of  N.  e.  neglecta  and  its 
relationship  to  .V.  e.  )7ovjgasipr.  Results 
from  these  surveys  are  expected  to  be 
placed  on  re\iew  at  the  Service  Office 
listed  in  the  ADDRESSES  section,  when 
they  become  avaiialile. 

The  Endangered  Species  Act  allov^s 
an  extension  of  the  normal  1-year 
deadhne  for  taking  final  actions  on  a 
proposal  to  list  a  species  for  up  to  6 
months  when  there  is  a  "substantial 
disagreement  reg.^ding  the  sufficiency 
or  accuracy  of  the  available  data 
relevant  to  the  determination."  The 
Service  believes  that  there  is  substantial 
disagreement  regarding  the  status  of  N. 
e.  neglecta. 

In  order  to  collect  additional  data  on 
the  extent  and  locations  of  intergrade 
populations,  to  resolve  questions 
regarding  the  most  appropriate 
taxonomic  entity  to  protect  under  the 
Act,  and  to  obtain  current  data  on  the 
status  of  ,V.  e.  neglecta  in  Illinois,  the 
Service  is  extending  the  deadline  for  the 
tisting  determination  until  February  18, 
1995. 

The  comment  peritxl  on  the  proposed 
rule  originally  closed  October  18,  1993. 
It  was  reopened  March  22  and  closed 
April  22, 1994.  The  Service  is  reopening 
the  comment  period  until  November  1 . 
1994.  Written  comments  should  be 
submitted  to  the  Service  office  in  the 
Addresses  section. 

Author 

The  primary  author  of  this  notice  is 
Ronald  L.  Refsnider,  Division  of 
Endangered  Species,  Bishop  Henry 
Whipple  Federal  Building,  1  Federal 
Drive,  Ft.  Snelling,  Mirmesota  55111- 
4056  (phone  612-725-3276;  fax  612- 
72.5-3526). 

Authority:  The  Authority  for  this  action  is: 
16  U.S.C.  1361-1407;  16  U.S.C.  1531-1544; 
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16  U.S.C  4201-4245;  Pu  j. 
Sta.  3500;  unless  otfaerw  se 


Dated:  June  30.  1994 
MoUie  H.  Beattie. 

Director.  Fish  and  WildlifB 
|FR  Doc.  94-16643  Filed 
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ACTION:  Date  change  fo  • 
meeting,  and  extensior 
period. 


>ii  >i 


SUMMARY:  NMFS  prev 
scoping  meetings  for  Atlantic 
receive  comments  con<  eming 
Atlantic  billfish  fisher) 
participants  and  other 
public  regarding  a  defi 
overfishing,  reducing 
reporting  requirements 
issues.  NMFS  announc  ss 


fshi 


I.  L  99-625.  100 
noted. 


Service. 
7-8-94;  8:45  ami 


scoping 
of  comment 


usly  announced 
billfish  to 
the 
fi^om  fishery 
nembers  of  the 
1  lition  of 

ng  mortality, 
and  other 
a  change  of 


meeting  date  for  a  previously 
aimounced  billfish  scoping  meeting  and 
extends  the  comment  period  for  the 
scoping  meetings. 

DATES:  Written  scoping  comments  must 
be  received  by  October  1. 1994.  The 
scoping  meeting  originally  announced 
for  August  15. 1994,  in  Morehead  City. 
NC.  will  be  held  on  August  3. 1994. 
ADDRESSES:  Written  scoping  comments 
should  be  sent  to  RicharcVB.  Stone, 
Chief.  Highly  Migratory  Species 
Management  Division  (F/CM4).  Office  of 
Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service.  1315  East-West  Highway,  Room 
14853.  Silver  Spring.  MD  20910.  Clearly 
mark  the  outside  of  the  envelope 
"Atlantic  Billfish  Scoping  Comments". 
Input  for  the  issues/options  statement 
may  also  be  provided  to  the  same 
address,  or  by  sending  a  fax  to  C. 
Michael  Bailey  at  301-713-1035. 

The  scoping  meeting  will  be  held  at 
the  following  location: 

August  3.  19§4.  Morehead  City.  NC.  7  to 
to  p.m. 

Carteret  Community  College 

Joslyn  Hall 

3505  Arendale  Street 

Morehead  City.  NC  28557-2989. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michael  Bailey.  301-713-2347  or  fax. 
301-713-1035. 


SUPPLEMENTARY  INFORMATION: 
Scoping  Meeting 

NMFS  previously  announced  scoping 
meetings  on  February  9. 1994  (59  FR 
5978).  March  1.  1994  (59  FR  9720), 
April  5, 1994  (59  FR  15882)  and  June 
16, 1994  (59  FR  30903).  Depending 
upon  the  interest  of  the  audience,  the 
Meeting  Officer  may  increase  the  length 
of  the  meeting.  Additional  meetings  will 
be  announced  at  a  later  date.  NMFS  is 
also  soliciting  written  comments  on 
issues  of  concern  in  this  fishery.  NMFS 
requests  input  at  any  time  during  the 
scoping  process,  by  mail  or  by  fax.  An 
issues/options  statement  was  prepared 
for  tlie  initial  hearing  and  revised  for 
subsequent  hearings,  based  on  written 
and  oral  comments.  This  hearing  is 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  Richard  B.  Stone 
by  July  29.  1994  (see  ADDRESSES). 

Dated;  July  6.  1994. 
David  S.  Crestin, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  94-16714  Filed  7-8-94:  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rufir)gs.  delegations  of  authority,  fifing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricutturel  Service 

Special  Provision  for  Frozen 
Concentrated  Orange  Juice  Under  the 
North  American  Free  Trade  Agreement 
Impiementation  Act 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice  of  determination  of 

existence  of  price  conditions  necessary 

for  imposition  of  temporary  duty  on 

frozen  concentrated  orange  juice  from 

Mexico. 

SUMMARY:  Pursuant  to  Section  309(a)  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act 
("NAFTA  Implementation  Act"),  this  is 
a  notification  that  for  5  consecutive 
business  days  the  daily  price  for  frozen 
concentrated  orange  juice  was  less  than 
the  trigger  price. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Somers,  Horticultural  and 
Tropical  Products  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1049  01  telephone  at  (202)  720-2974. 
SUPPi.FMENTARY  INFORMATION:  The 
NAFTA  Implementation  Act  authorizes 
the  imposition  of  a  temporary  duty 
(snapback)  for  Mexican  frozen 
concentrated  orange  juice  when  certain 
conditions  exist^  Mexican  articles  falling 
under  subheading  2009.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  are  subject  to  the 
snapback  duty  provision. 

Under  Section  309(a)  of  the  NAFTA 
Implementation  Act,  certain  price 
conditions  must  exist  before  the  United 
States  can  apply  a  snapback  duty  on 
imports  of  Mexican  frozen  concentrated 
orange  juice.  In  addition,  such  imports 
must  exceed  specified  quantities  before 
the  snapback  duty  can  be  applied.  The 
price  conditions  exist  when  for  each 
period  of  5  consecutive  business  days 
the  daily  price  for  frozen  concentrated 
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petitions  and  applications  and  agency 
statements  of  ofganizafion  and  functions  are 
examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricutturel  Service 

Special  Provision  for  Frozen 
Concentrated  Orange  Juice  Under  the 
North  American  Free  Trade  Agreement 
Implementation  Act 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice  of  detennination  of 
existence  of  price  conditions  necessary 
for  imposition  of  temporary  duty  on 
frozen  concentrated  orange  jiiice  from 
Mexico. 

SUMMARY:  Pursuant  to  Section  309(a)  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act 
("NAFTA  Implementation  Act"),  this  is 
a  notification  that  for  5  consecutive 
business  days  the  daily  price  for  frozen 
concentrated  orange  )mce  was  less  than 
the  trigger  price. 

row  FURTHER  INFORMATtOH  CONTACT: 
Joseph  Somers,  Horticultural  and 
Tropical  Products  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1049  or  telephone  at  (202)  720-2974. 
SUPPLFUENTARY  INFORMATION:  The 
NAFTA  Implementation  Act  authorizes 
the  imposition  of  a  temporary  duty 
(snapback)  for  Mexican  frozen 
concentrated  orange  juice  when  certain 
conditions  exist^  Mexican  articles  falling 
under  subheading  2009.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  are  subject  to  the 
snapback  duty  provision. 

IJnder  Section  309(a)  of  the  NAFTA 
Implementation  Act,  certain  price 
conditions  must  exist  before  the  United 
States  can  apply  a  snapback  duty  on 
imports  of  Mexican  frozen  concentrated 
orange  juice.  In  addition,  such  imports 
must  exceed  specified  quantities  before 
the  snapback  duty  can  be  applied.  The 
price  conditions  exist  when  for  each 
period  of  5  consecutive  business  days 
the  daily  price  for  frozen  concentrated 


orange  juice  is  less  than  the  trigger 
price. 

For  the  purpose  of  this  provision,  the 
term  "daily  price"  means  the  daily 
closing  price  of  the  New  York  Cotton 
Exchange,  or  any  successor  as 
determined  by  the  Secretary  of 
Agriculture  (the  "Exchange"),  for  the 
closest  month  in  which  contracts  for 
frozen  concentrated  orange  juice  are 
being  traded  on  the  Exchange.  The  term 
"business  day"  means  a  day  in  which 
contracts  for  frozen  concentrated  orange 
juice  are  being  traded  on  the  Exchange. 
The  term  "trigger  price"  means  the 
average  daily  closing  price  of  the 
Exchange  for  the  corresponding  month 
during  the  previous  5-year  period, 
excluding  the  year  with  the  highest 
average  price  for  the  corresponding 
month  and  the  year  with  the  lowest 
average  price  for  the  corresponding 
month. 

Price  conditions  no  longer  exist  when 
the  Secretary  determines  that  for  a 
period  of  5  consecutive  business  days 
the  daily  price  for  frozen  concentrated 
orange  juice  has  exceeded  the  trigger 
price. 

Whenever  the  price  conditions  are 
determined  to  exist  or  to  cease  to  exist 
the  Secretary  is  required  to  immediately 
notify  the  Commissioner  of  Customs  of 
such  detennination.  Whenever  the 
determination  is  that  the  price 
conditions  exist  and  the  quantity  of 
Mexican  articles  of  frozen  concentrated 
orange  juice  entered  exceeds  (1) 
264,978.000  Uters  (single  strength 
equivalent)  in  any  of  calendar  years 
1994  through  2002,  or  (2)  340,560,000 
hters  (single  strength  equivalent)  in  any 
of  calendar  years  2003  through  2007,  the 
rate  of  duty  on  Mexican  articles  of 
frozen  concentrated  orange  juice  that  are 
entered  after  the  date  on  which  the 
applicable  quantity  limitation  is  reached 
and  before  the  date  of  publication  in  the 
Federal  Register  of  the  detennination 
that  the  price  conditions  have  ceased  to 
exist  shall  be  the  lower  of— (1)  the 
colxunn  1 — General  rate  of  duty  in  effect 
for  such  articles  on  July  1, 1991;  or  (2) 
the  coliunn  1 — General  rate  of  duty  in 
effect  on  that  day.  For  the  purpose  of 
this  provision,  the  term  "entered" 
means  entered  or  withdrawn  from 
warehouse  for  consiunption  in  the 
customs  tenitory  of  the  United  States. 


Issued  at  Washington,  DC  the  28th  day  of 
June.  1994. 

Richard  B.  Schroeter, 

Acting  Administrator,  Foreign  Agricultum] 
Service. 

(PR  Doc.  94-16638  Filed  7-8-94;  8:45  am] 
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Forest  Service 

Committee  of  State  Foresters 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Committee  of  State 
Foresters  will  meet  in  Washington,  DC, 
on  August  10, 1994,  from  10  a.m.  to  2 
p.m.  The  Committee  is  comprised  of  7 
members  of  the  Executive  Q)mmittee  of 
the  National  Association  of  State 
Foresters.  The  meeting  provides  an 
opportunity  for  Committee  members  to 
consuh  with  the  Secretary  of 
Agriculture  regarding  the  administration 
and  apphcation  of  various  parts  of  the 
Cooperative  Forestry  Assistance  Act  of 
1978.  The  Assistant  Secretary  for 
Natural  Resources  and  Environment 
will  chair  this  meeting.  The  meeting  is 
open  to  public  attendance;  however, 
participation  is  limited  to  Forest  Service 
personnel  and  Committee  members. 
Persons  who  wish  to  bring  cooperative 
forestry  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Executive  Secretary  of  the 
Committee  before  or  after  the  meeting. 

DATES:  The  meeting  will  be  held  August 
10, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  National  Arboretum,  3501  New 
York  Avenue  NE.,  Washington,  DC,  in 
the  Administration  Building 
Auditorium.  Members  of  the  public  whc 
wish  to  attend  must  register  in  advance 
with  Jerilyn  Levi,  Office  of  the  Deputy 
Chief  for  State  and  Private  Forestry. 

Send  written  comments  to  Joan  M. 
Comanor,  Executive  Secretary, 
Committee  of  State  Foresters,  c/o  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090,  (202)  205- 
1657. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerilyn  Levi,  Office  of  the  Deputy  Chirf 
for  State  and  Private  Forestry,  Forest 
Service,  (202)  205-1041. 
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[)ate<l:  July  5, 1994. 
loia  M.  CoflUBor, 

Deputy  Chief. 

(FR  Doc.  94-16659  Fil^  7-ft-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Unde^  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitte  i  to  the  Office  of 
Management  and  Bii  dget  (OMB)  for 
clearance  the  foUowing  proposal  for 
collection  of  infoimltion  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency.  Bureau  of  the  Census. 

Titie:  1995  Censui  Test  -  Field 
Verification  Operation. 

fonn  Numbetis):  I)G-121(ADP),  DG- 
131(ADP). 

Agency  Approval .  dumber  None. 

Type  of  Request:  ^  ew  collection. 

Burden:  310  hours , 

Number  of  Respondents:  6,190. 

Avg  Hours  Per  Response:  3  minutes. 

Needs  and  Uses:  A  critical  compwinent 
in  conducting  a  cens  us  is  a  current  and 
accurate  address  list  of  all  living 
quarters.  The  Censua  Bureau  will  use 
two  primary  methods  to  create  and 
update  Its  address  files:  precanvass  in 
urban  areas  (enumerators  systematically 
canvass  census  blocl^  to  verify  or 
update  addresses  on  the  census  address 
bst)  and  prelist  in  ru'al  areas 
(enumerators  system  itically  canvass 
census  blocks  to  obta  in  the  physical 
location  address  and  or  the  mailing 
address  of  all  structu  res  where  people 
live  or  could  live).  In  addition  to  these 
methods  the  Census  bureau  will  receive 
additional  address  u  (date  information 
from  outside  sources  including  the 
United  States  Postal  Service,  local 
governments,  and  th(  "Be  Counted!" 
campaign.  The  addec  addresses  &x)m 
these  outside  sources  will  be  field    ■ 
verified  to  confirm  tt  eir  existence 
before  being  added  t(  the  census 
address  Ust.  The  199;  i  Census  Test  - 
Field  Verification  Op  eration  will  help 
verify  the  accuracy  ai  id  completeness  of 
the  Census  Bureau's  iddress  control  file 
that  we  will  use  for  t  le  delivery  of 
census  test  questionn  aires. 

Affected  Public:  Im  lividuals  or 
households. 
Frequency:  One  tin  >e  only. 

Respondent's  Obli^  ation:  Mandatory. 

OMB  Desk  Officer:  y^aria  Gonzalez, 
(202) 395-7313. 

Copies  ef  the  above  information 
collection  proi>osal  cj  ji  be  obtained  by 
calling  or  writing  Ger  dd  Tache,  DOC 
Forms  Clearance  Offi  »r,  (202)  482- 
3271,  Department  of  i  >)mmerce,  room 


IMI 


5312, 14th  and  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  July  6,  1994. 
GeraM  Tadie, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
[FR  Doc.  94-16713  Filed  7-8-94;  8:45  am] 
BILUNO  COM  3S1»-«7-F 


Intemationai  Trade  Administration 
[A-570-831] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Fresh 
Garlic  From  the  People's  Republic  of 
China 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  11,  1994. 
FOA  FURTHER  INFORMATION  CONTACT: 
John  Beck,  Office  of  Antidiunping 
Investigations,  Import  Administration, 
Intemationai  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC.  20230;  telephone  (202) 
482-3464. 

Preliminary  Determination 

We  preliminarily  determine  that  fresh 
garlic  from  the  People's  Republic  of 
China  (PRC)  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act). 

Case  History 

Since  the  notice  of  initiation  on 
February  22,  1994  (59  FR  9470. 
February  28, 1994),  the  following  events 
have  occurred. 

On  March  17,  1994,  the  U.S. 
Intemationai  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary 
determination. 

Departmental  Efforts  to  Obtain 
Information 

During  March  and  April  1994.  the 
Department  requested  information 
relating  to  producers/exporters  of  the 
subject  merchandise  in  the  PRC,  as 
follows: 

•  On  March  3, 1994.  we  sent  an 
abbreviated  section  A  questionnaire  to 
China's  Ministry  of  Foreign  Trade  and 
Economic  Cooperation  (MOFTEC); 

•  On  March  4.  1994,  we  sent  a  cable 
to  the  American  Embassy  in  Beijing; 


•  On  March  11, 1994,  we  sent  a  cable 
to  the  American  Embassy  in  Tokyo,  and 
to  the  U.S.  consulate  in  Hong  Kong;  and 

•  On  April  7, 1994,  we  sent  an 
abbreviated  section  A  questionnaire  to 
the  China  Chamber  of  Commerce  of 
Imports  &  Exports  of  Foodstuffs,  Native 
Produce,  and  Animal  By-Products 
(China  Chamber) 

Having  received  no  response  to  our 
initial  inquiries,  follow-up  requests  for 
information  were  made  as  follows: 

•  On  April  7,  1994,  to  MOFTEC;  and 

•  On  April  15, 1994,  to  the  American 
Embassies  in  Beijing  and  Tokyo,  and  to 
the  U.S.  consulate  in  Hong  Kong. 

Respondents  and  Status  of 
Questionnaires 

On  May  11  and  12, 1994,  the 
Department  received  information  from 
MOFTEC  and  the  American  Embassy  in 
Beijing,  respectively,  containing  the 
names  and  addresses  of  40  producers/ 
exporters  of  the  subject  merchandise  in 
the  PRC  Based  on  an  analysis  of  ships' 
manifest  data  (PIERS),  the  Department 
estimated  that  the  named  respondents 
accounted  for  approximately  40  percent 
of  exports  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation.  Consequently,  on  May  18, 
1994,  the  Department  sent  40 
antidumping  questionnaires  to  the 
named  firms,  with  additional  copies 
sent  to  MOFTEC  and  the  China 
Chamber. 

Following  an  entry  of  appearance  by 
counsel  for  a  previously  unnamed 
producer/exporter,  the  Department  sent 
a  questionnaire  to  this  additional  firm 
on  May  31, 1994.  Finally,  at  the  request 
of  a  second  previously  unnamed 
producer/exporter,  the  Department  sent 
a  questionnaire  to  this  additional  firm 
on  June  21. 1994. 

Other  Events 

On  June  2.  1994,  the  Department 
issued  a  decision  memorandum  which 
stated  that  we  would  not  postpone  our 
preliminary  determination. 

Based  on  reasonably  supported 
allegations  submitted  by  petitioner  on 
June  10, 1994,  the  Department  initiated 
an  investigation  on  June  14,  1994,  of 
whether  critical  circumstances  exist 
with  respect  to  imports  of  fresh  garlic 
from  the  PRC.  On  June  14  and  21,  1994, 
the  Department  requested  monthly 
shipment  data  for  exports  to  the  United 
States  from  questionnaire  recipients. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  all  grades  of  garlic, 
whole  or  separated  into  constituent 
cloves,  whether  or  not  peeled,  fresh, 
chilled,  frozen,  provisionally  preserved. 


or  packed  in  water  or  other  neutral 
substance,  but  not  prepared  or 
preserved  by  the  addition  of  other 
ingredients  or  heat  processing.  The 
differences  between  grades  are  based  on 
color,  size,  sheathing  and  level  of  decay.- 

Tlie  subject  merchandise  is  used 
principally  as  a  food  product  and  for 
seasoning.  The  subject  garlic  is 
cunently  classifiable  under  subheadings 
•     0703. 20.0000;  0710.80.7060, 
0710.80.9750.  0711.90.6000,  and 
2005.90.9500  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purpoccs,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

The  scope  description  provided  above 
differs  from  the  scope  description  used 
by  the  Department  in  its  notice  of 
initiation  of  this  investigation  (59  FR 
9470,  February  28, 1994).  Changes  to  the 
scope  include  (a)  the  addition  of  more 
concise  language  (and  additional  HTS 
subheadings)  related  to  the  packing  of 
the  subject  merchandise,  and  (b) 
additional  language  to  exclude  further 
processed  products.  The  revisions  are  a 
result  of  comments  received  from  the 
Customs  Service  on  March  1 7  and  June 
30. 1994,  and  from  counsel  for 
petitioner  on  June  29  and  30. 1994. 

Period  of  Investigation 

The  period  of  investigation  (POl)  is 
August  1, 1993,  to  January  31, 1994. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act,  that  the 
use  of  best  information  availalile  (BI.A) 
is  appropriate  for  sales  of  the  subject 
merchandise  in  this  investigation.  In 
deciding  whether  to  use  BIA.  section 
776(c)  provides  that  the  Department 
may  take  into  accoimt  whether  the 
respondent  was  able  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required.  In  this 
case,  exporters  of  fresh  garlic  from  the 
PRC  did  not  respond  to  our  requests  for 
information. 

As  outlined  in  the  "Case  History" 
section  of  this  notice,  the  Department 
made  several  attempts  to  obtain 
information  from  a  number  of  sources. 
We  have  not  received  any  responses  to 
our  questionnaire  with  which  to 
perform  our  antidumping  analysis. 
Consequently,  we  based  our  preliminary 
determination  in  this  investigation  on 
BIA. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperate  in  an 
investigation,  and  margins  based  on 


or  packed  in  water  or  other  neutral 
substance,  but  not  prepared  or 
preserved  by  the  addition  of  other 
ingredients  or  heat  processing.  The 
differences  between  grades  are  based  on 
color,  size,  sheathing  and  level  of  decay. 

Tlie  subject  merchandise  is  used 
principally  as  a  food  product  and  for 
seasoning.  The  subject  garlic  is 
cunently  classifiable  under  subheadings 
0703. 20.0000;  0710.80.7060, 
0710.80.9750,  0711.90.6000,  and 
2005.90.9500  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  theHTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  oi  this  proceeding  is  dispositive. 

The  scope  description  provided  above 
differs  from  the  scope  description  used 
by  the  Department  in  its  notice  of 
initiation  of  this  investigation  (59  FR 
9470,  February  28, 1994).  Changes  to  the 
scope  include  (a)  the  addition  of  more 
concise  language  (and  additional  HTS 
subheadings)  related  to  the  packing  of 
the  subject  merchandise,  and  (b) 
additional  language  to  exclude  further 
processed  products.  The  revisions  are  a 
result  of  comments  received  from  the 
Customs  Service  on  March  1 7  and  June 
30. 1994,  and  from  counsel  for 
petitioner  on  June  29  and  30, 1994. 

Period  of  Investigation 

The  period  of  investigation  (POl)  is 
August  1, 1993,  to  January  31, 1994. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act,  that  the 
use  of  best  information  availalile  (BIA) 
is  appropriate  for  sales  of  the  subject 
merchandise  in  this  investigation.  In 
deciding  whether  to  use  BIA,  section 
776(c)  provides  that  the  Department 
may  take  into  account  whether  the 
respondent  was  able  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required.  In  this 
case,  exporters  of  fresh  garlic  from  the 
PRC  did  not  respond  to  our  requests  for 
information. 

As  outlined  in  the  "Case  History" 
section  of  this  notice,  the  Department 
made  several  attempts  to  obtain 
information  from  a  number  of  sources. 
We  have  not  received  any  responses  to 
our  questiormaire  with  which  to 
perform  our  antidumping  analysis. 
Consequently,  we  based  our  preliminary 
determination  in  this  investigation  on 
BIA. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperate  in  an 
investigation,  and  margins  based  on 
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more  adverse  assumptions  for  those 
respondents  who  do  not  cooperate  in  an 
investigation.  Since  the  potential 
respondents  in  this  case  have  not 
cooperated,  we  assigned  a  BIA  margin 
based  on  the  most  adverse  assumptions. 
In  this  case,  BIA  is  the  highest  margin 
contained  in  the  petition  (see  Initiation 
of  Antidumping  Duty  Investigation: 
Fresh  Gallic  from  the  People's  Republic 
of  China.  59  FR  9470.  February  28, 
1994),  and  is  listed  below  for  all 
manufacturers,  producers  and  exporters 
of  fresh  garlic  in  the  PRC. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  fresh  garlic  from  the  PRC. 
Section  733(e)(1)  of  the  Act  provides 
that  there  is  a  reasonable  basis  to  beheve 
or  suspect  that  critical  circumstances 
exist  if: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  knowTi  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  investigation  at 
less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Regarding  criterion  (A)  above,  we 
normally  consider  margins  of  25  percent 
or  more  as  sufficient  to  impute 
knowledge  of  dimiping.  Since  the 
preliminary  estimated  dumping  margin 
for  all  exporters  of  fresh  garlic  in  the 
PRC  is  in  excess  of  25  percent,  we  can 
impute  knowledge  of  dumping  under 
section  733(e)(l)(A)(ii)  of  the  Act. 

Regarding  criterion  (B)  above, 
pursuant  to  19  CFR  353.16(f),  we 
generally  consider  the  following  factors 
in  determining  whether  Imports  have 
been  massive  over  a  short  period  of 
time:  (1)  the  volume  and  value  of  the 
imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
the  imports.  If  imports  during  the  period 
immediately  following  the  petition 
increase  by  15  percent  over  imports 
during  a  comparable  period 
immediately  preceding  the  filing  of  a 
petition,  we  consider  them  massive. 
Respondents  have  failed  to  respond  to 
the  Department's  questionnaire,  as  well 
as  to  our  request  for  monthly  export 
data.  As  a  result,  the  Department  has 
assumed,  as  BIA,  that  there  have  been 
massive  imports  over  a  relatively  short 
period  of  time. 


Accordingly,  because  the  dumping 
margin  is  sufficient  to  impute 
knowledge  of  dumping,  and  because  we 
have  determined  that  imports  of  fresh 
garlic  have  been  massive,  we 
preliminarily  determine  that  critical 
circumstances  do  exist  in  this 
investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733{dJ(l) 
of  the  Act,  we  are  directing  the  Customs 
Ser\ice  to  suspend  liquidation  of  all 
entries  of  fresh  garlic  from  the  PRC,  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  90 
days  before  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  margin  amoimt  by  which  the 
foreign  market  value  of  the  subject 
merchandise  exceeds  the  United  States 
price  as  shown  below.  The  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturer /producer/exporter 

Weigfit- 
ed-aver- 

age 
rrargin 
percent 

All       Manutacturers/Producers/Ex- 
porters  

376.67 

ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  this 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  vwilten  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  by  no  later  than  August 
26,  1994,  and  rebuttal  briefs  by  no  later 
that  September  2, 1994.  In  accordance 
v.ith  19  CFR  353.38(b),  we  will  hold  a 
public  hearing,  if  requested,  to  give 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  on  September  7,  1994.  at 
10:00  a.m.  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230.  Parties  should  confirm  by 
telephone,  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
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the  Federal  Register 

contain:  (1)  the  party's 
and  telephone  numbei ; 
of  participants;  and  (3 
issues  to  be  discussed, 
with  19  CFR  353.38(b) 
presentations  will  be 
raised  in  the  briefs. 

This  notice  is  published 
section  733(f)  of  the 
1673b(f))  and  19  CFR 

Dated:  July  6.  1994. 
Susan  G.  EsGennan, 
Assistant  Secretary  for  In^fort 
Administration. 

(FR  Doc.  94-16741  Filed 

WLUNQ  COO£  3S10-OS-P 


I  equests  should 
name,  address, 
;  (2)  the  number 
a  list  of  the 
In  accordance 
oral 

limited  to  issues 


Act 


Federal  Register 


pursufjit  to 
(19  U.S.C. 
53.15(a)(4). 


'-8-94:  8:45  am] 


National  Institute  of  S  andards  and 
Technology  [ 

pocket  No.  940684-4184] 

RIN  0693-AB32 

Proposed  Revision  of  Federal 
Infomiation  Processing  Standard 
(FIPS)  21-3,  COBOL 


agency:  National  Institute 
and  Technology  (NIST 
ACTION:  Notice;  Reques ; 


SUMMARY:  This  propose  d  revision  of 
Federal  Information  Fr  )cessing 
Standard  (FIPS)  21-3.  COBOL,  which 
adopts  ANSI  X3. 23-19  J5.  and  ANSI 
X3.23a  1989,  is  being  p  roposed  for 
Federal  use.  This  revisi  on  will  adopt  the 
forthcoming  amendmei  it  (ANSI  X3.23b- 
1993)  to  American  Nati  onal  Standard 
for  CXDBOL  which  adds  corrections  and 
clarification  to  the  lang  uage.  The 
proposed  amendment  i »  upwardly 
comjjatible  with  the  cu  Tent  standard 
except  for  the  resened  word 
FUNCTION. 

Prior  to  the  submissii  »n  of  this 
proposed  revision  to  FI  'S  PUB  21-3  to 
the  Secretary  of  Commi  rce  for  review 
and  approval,  it  is  essei  itial  to  assure 
that  consideration  is  gii  'en  to  the  needs 
and  views  of  manufact;  xers,  the  public, 
and  state  and  local  govt  mments.  The 
purpose  of  this  notice  i ;  to  solicit  such 
\iews. 

This  proposed  FIPS  c  ontains  two 
sections:  (1)  An  annoui  cement  section, 
which  provides  inform)  ition  concerning 
the  applicabihty.  impleprientation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  v  hich  deals  with 
the  technical  requireme  nts  of  the 
standard.  Only  the  ann(  luncement 
section  of  the  standard  s  provided  in 
this  notice.  Interested  p  uties  may 
obtain  copies  of  the  spe  cifications 
(ANSI  X3.23-1985,  AN  51  X3.23a-1989, 
and  ANSI  X3.23b-1993  from  American 


of  Standards 
Commerce, 
for  conmients. 


National  Standards  Institute  (ANSI),  11 
West  42nd  Street,  13th  Floor,  New  York, 
NY  10036,  (212)  642^900. 
DATES:  Comments  on  this  proposed 
revision  must  be  received  on  or  before 
October  11, 1994. 
AOORESSES:  Written  comments 
concerning  the  adoption  of  this 
proposed  revision  as  FIPS  21-4  should 
be  sent  to:  Director.  Computer  Systems 
Laboratory,  ATTN:  Proposed  Revision  of 
FIPS  21-3.  COBOL,  Technology 
Building,  Room  B-154,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg.  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility.  Room  6020.  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues 
NW.,  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Arnold  Johnson.  National  Institute 
of  Standards  and  Technology. 
Gaithersburg,  MD  20899.  (301)  975- 
3247. 

Dated:  July  5. 1994. 
Samuel  Kramer, 

Associate  Director. 

Federal  Information  Processing 
Standards  Publication  21-4 

Iproposedl 

Announcing  the  Standard  for  COBOL 

Federal  Information  Processing 
Standards  Pubhcations  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Adinirdstrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  Public 
Law  100-235. 

1.  Name  of  Standard.  COBOL  (FIPS 
PUBS  21-4) 

2.  Cafego/yo/ Standard.  Software 
Standard.  Programming  Language. 

3.  Explanation.  This  publication 
announces  the  adoption  of  American 
National  Standard  COBOL,  as  specified 
in  ANSI  X3.23-1985,  X3.23a-1989  and 
ANSI  X3.23b-1993.  as  a  Federal 
Information  Processing  Standard  (FIPS) 
This  revision  supersedes  FIPS  PUB  21- 
3  and  reflects  corrections  and 
clarifications  to  the  COBOL 
specifications.  The  American  National 
Standards  define  the  elements  of  the 
COBOL  programming  language  and  the 
rules  for  their  use.  The  purpose  of  the 
standards  is  to  promote  portability  of 
COBOL  programs  for  use  on  a  variety  of 
data  processing  systems.  The  standards 


are  used  by  implementors  as  the 
reference  authority  in  developing 
processors  and  by  users  who  need  to 
know  the  precise  .syntactic  and  semantic 
rules  of  the  standard  language. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce.  National  Institute  of 
Standards  and  Technology  (NIST). 

6.  Cross  Index. 

a.  American  National  Standard  for 
Information  Systems — Programming 
Language— COBOL.  ANSI  X3.23-1985. 
ISO  1989-1985. 

b.  American  National  Standard  for 
Information  Systems — Programming 
Language — Intrinsic  Function  Module 
for  COBOL,  ANSI  X3.23a-1989. 

c.  American  National  Standard  for 
Information  Systems — Programming 
Language — Correction  and  Clarification 
Amendment  for  COBOL.  ANSI  X3.23b- 
1993. 

7.  Related  Documents.* 

a.  Federal  Information  Resources 
Management  Regulation  (FTRMR) 
Subpart  201.20.303,  Standards,  and 
Subpart  201.39.1002,  Federal  Standards. 

b.  Federal  Information  Processing 
Standards  Publication  29.  Interpretation 
Procedures  for  Federal  Information 
Processing  Standards  for  Software. 

c.  NBS  Special  Publication  500-117. 
Selection  and  Use  of  General-Purpose 
Programming  Languages. 

8.  Objectives.  Federal  standards  for 
high  level  programming  languages 
permit  Federal  departments  and 
agencies  to  exercise  more  effective 
control  over  the  production, 
management,  and  tise  of  the 
Government's  information  resources. 
The  primary  objectives  of  Federal 
programming  language  standards  are: 
— To  encourage  more  effective 

utilization  and  management  of 
programmers  by  insiuing  that 
programming  skills  acquired  on  one 
job  are  transportable  to  other  jobs, 
thereby  reducing  the  cost  of 
programmer  re-training; 

— To  reduce  the  cost  of  program 
development  by  achieving  the 
increased  programmer  productivity 
that  is  inherent  in  the  use  of  high 
level  programming  languages; 

— To  reduce  the  overall  software  costs 
by  making  it  easier  and  less  expensive 
to  maintain  programs  and  to  transfer 
programs  among  different  computer 
systems,  including  replacement 
systems;  and 

— To  protect  the  existing  software  assets 
of  the  Federal  Government  by 
insuring  to  the  maximal  feasible 


*  References  to  most  recent  revision  of  FIPS 
PUBS. 


extent  that  Federal  programming 
-      language  standards  are  technically 
sound  and  that  subsequent  revisions 
are  compatible  with  the  installed 
base. 

9.  Applicability. 

a.  Federal  standards  for  high  level 
programming  languages  should  be  used 
for  computer  applications  and  programs 
that  are  either  developed  or  acquired  for 
government  use.  FIPS  COBOL  is  one  of 
the  high  level  programming  language 
standards  provided  for  use  by  all 
Federal  departments  and  agencies.  FIPS 
COBOL  is  especially  suited  for 
applications  that  emphasize  the 
manipulation  of  characters,  records, 
files,  and  input/output  (in  contrast  to 
those  primarily  concerned  with 
scientific  and  numeric  computations). 

b.  The  use  of  FIPS  high  level 
programming  languages  is  strongly 
recommended  when  one  or  more  of  the 
following  situations  exist: 

—It  is  anticipated  that  the  life  of  the 
program  will  be  longer  than  the  life  of 
the  presently  utilized  equipment. 

— The  application  or  program  is  under 
constant  review  for  updating  of  the 
specifications,  and  changes  may  result 
frequently. 

— The  application  is  being  designed  and  < 
programmed  centrally  for  a  i 

decentralized  system  that  employs 
computers  of  difiierent  makes,  models 
and  configurations.  \ 

—The  program  will  or  might  be  run  on  i 
equipment  other  than  for  which  the  ( 
program  is  initially  written.  ] 

— The  program  is  to  be  understood  and  j 
maintained  by  programmers  other  j 

than  the  original  ones.  < 

— ^The  advantages  of  improved  program      1 

design,  debugging,  documentation  < 

j      and  intelligibility  can  be  obtained  j 

[     through  the  use  of  this  high  level  i 

I      language  regardless  of  interchange  1 

fKjtential.  j 


Modul< 


Required: 

Nucleus  

Sequential  1-0  

Relative  1-0  .._ 

Indexed  1-0  .„ ™ 

Inter- Program  (Dommunicattoo 

Sort-Merge  

Source  Text  Manipulation 

Intrinsk:  Function ... 

Optional: 

Report  Writef ._.. 

Communication  *. 

Detxig 

Segmentation , 


extent  that  Federal  programming 
language  standards  are  technically 
sound  and  that  subsequent  revisions 
are  compatible  with  the  installed 
base. 

9.  Applicability. 

a.  Federal  standards  for  high  level 
programming  languages  should  be  used 
for  computer  applications  and  programs 
that  are  either  developed  or  acquired  for 
government  use.  FIPS  COBOL  is  one  of 
the  high  level  programming  language 
standards  provided  for  use  by  all 
Federal  departments  and  agencies.  FIPS 
COBOL  is  especially  suited  for 
applications  that  emphasize  the 
manipulation  of  characters,  records, 
files,  and  input/output  (in  contrast  to 
those  primarily  concerned  with 
scientific  and  numeric  computations). 

b.  The  use  of  FIPS  high  level 
programming  languages  is  strongly 
recommended  when  one  or  more  of  the 
following  situations  exist: 

—It  is  anticipated  that  the  life  of  the 
program  wall  be  longer  than  the  life  of 
the  presently  utilized  equipment. 

— The  application  or  program  is  under 
constant  review  for  updating  of  the 
specifications,  and  changes  may  result 
frequently. 

— The  application  is  being  designed  and 
programmed  centrally  for  a 
decentralized  system  that  employs 
computers  of  difiierent  makes,  models 
and  configurations. 

— The  program  wiH  or  might  be  run  on 
equipment  other  than  for  which  the 
program  is  initially  written. 

— The  program  is  to  be  understood  and 
maintained  by  programmers  other 
than  the  original  ones. 

— The  advantages  of  improved  program 
design,  debugging,  documentation 
and  intelligibuity  can  be  obtained 
through  the  use  of  this  high  level 
language  regardless  of  interchange 
potential. 
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—The  pro-am  is  or  is  likely  to  be  used 
by  organizations  outside  the  Federal 
Government  (i.e..  State  and  local 
governments,  and  others). 

c.  Nonstandard  language  features 
should  be  used  only  when  the  needed 
operation  or  function  cannot  reasonably 
be  implemented  with  the  standard 
features  alone.  Although  nonstandard 
language  features  can  be  very  useful,  it 
should  be  recognized  that  their  use  may 
make  the  interchange  of  programs  and 
future  conversion  to  a  revised  standard 
or  replacement  processor  more  difficult 
and  costly. 

d.  It  is  recognized  that  programmatic 
requirements  may  be  more  economically 
and  efficiently  satisfied  through  the  use 
of  report  generation,  database 
management,  or  text  processing 
languages.  The  use  of  any  facility 
should  be  considered  in  the  context  of 
system  life,  system  cost,  data  integrity, 
and  the  potential  for  data  sharing. 

e.  Programmatic  requirements  may  be 
also  more  economically  and  efficiently 
satisfied  by  the  use  of  automatic 
program  generators.  However,  if  the 
final  output  of  a  program  generator  is  a 
COBOL  source  program,  then  the 
resulting  program  should  conform  to  the 
conditions  and  specifications  of  FIPS 
COBOL. 

f.  When  it  is  determined  that  a 
programming  language  that  has  been 
adopted  as  a  FIPS  is  to  be  used  for  an 
apphcation  or  program,  a  processor 
conforming  to  the  FTPS  programming 
language  shall  be  used,  if  available.  It  is 
not  intended  that  existing  programs  be 
rewritten  solely  for  the  purpose  of 
conforming  to  a  FIPS  programming 
language.  If  a  p;>  )gram  is  to  be  part  of 
an  existing  apphcation  written  in  a 
programming  language  not  conforming 
to  a  FIPS,  the  language  processor  used 
for  the  existing  application  may  be  used 
for  the  new  program. 


10.  Specifications.  FIPS  COBOL 
specifications  are  the  same  as  American 
National  Standard  COBOL  as  specified 
in  ANSI  X3.23-1985,  ANSI  X3.23a- 
1989  and  ANSI  X3.23b-1993. 

ANSI  X3.23-1985.  ANSI  X3.23a-1989 
and  ANSI  X3.23a-1993  specify  the  form 
of  a  pro-am  written  in  COBOL,  formats 
for  data,  and  rules  for  program  and  data 
interpretation. 

The  standards  do  not  specify  limits  on 
the  size  of  programs,  minimimi  system 
requirements,  the  means  of  super\'isory 
control  of  programs,  or  the  means  of 
transforming  programs  internally  for 
processing. 

In  addition,  the  following 
requirements  apply: 

a.  For  purposes  of  FIPS  COBOL,  the 
modules  defined  in  ANSI  X3. 23-1 985 
and  ANSI  X3.23a-1989  are  combined 
into  three  subsets  and  four  optional 
modules.  The  three  subsets  are 
identified  as  Minimum.  Intermediate, 
and  High.  The  four  optlcnial  modules 
are  Report  Writer,  Communication, 
Debug,  and  Segmentation.  These  four 
optional  modules  may  be  associated 
with  any  of  the  subsets. 

The  high  subset  is  composed  of  all 
language  elements  of  the  highest  level  of 
all  required  modules.  The  intermediate 
subset  is  composed  of  all  language 
elements  of  level  1  of  all  required 
modules  except  the  Intrinsic  Fimction 
module.  The  minimum  subset  is 
composed  of  all  language  elements  of 
level  1  of  the  Nucleus.  Seqiiential  I-O. 
and  Inter-Program  Communication 
modules. 

The  following  table  reflects  the 
composition  of  the  required  subsets  and 
the  relationship  of  the  subsets  and  the 
optional  modules.  The  numbers  in  the 
table  refer  to  the  level  within  a  module 
as  designated  in  ANSI  X3. 23-1 985  and 
ANSI  X3.23A-1989.  and  a  dash  denotes 
the  corresponding  module  is  omitted  or 
may  be  omitted. 


Modules 


Required: 

Nucleus  

Sequential  1-0  

Relative  \-0  .._ „„. 

Indexed  WD  .„ „ 

Inter- Program  Ck)fnnrKjnicatk)n 

Sort-Merge  

Source  Text  Manipul^ion 

hUrinsic  Function ... 

Optional: 

Report  Writef ._.. 

Communicalion  '. 

Debug «.._......»,_.....,..„ 

Segmentation , 


COBOL  subsets 


Mlninwm 


or  1 
1.or2 
1,0f2 
1,0f2 


Intermediate 


-orl 
-.  i.or2 
-,  1.or2 
^.  1.or2 


High 


2. 
2. 

2. 
2. 

2. 

1. 
2. 
1. 

-.orl. 
-.  1.0f2. 
-  1,0f2. 
-.  1.0C2. 
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b.  A  facility  must  se  available  in  the 
processor  for  the  uski  to  optionally 
specify  monitoring  af  the  source 
program  at  compile  time.  The 
monitoring  may  be  specified  for  a  FIPS 
COBOL  subset,  for  any  of  the  optional 
modules,  for  all  of  t^e  obsolete  language 
elements  included  ih  the  processor,  or 
for  a  combination  ol  a  FIPS  COBOL 
subset,  optional  mo«ules,  and  all 
obsolete  elements.  TJhe  monitoring  may 
be  specified  for  any  FIPS  COBOL  subset 
at  or  below  the  highest  subset  for  which 
the  processor  is  imp  emented  and  for  a 
level  of  an  optional  nodule  at  or  below 
the  level  of  the  optic  nal  module  for 
which  the  processor  is  implemented. 
The  monitoring  is  si  i  analysis  of  the 
syntax  used  In  the  S)  )urce  program 
against  the  syntax  included  in  the  user 
selected  FTPS  COBOL  subset  and 
optional  modules.  Apy  syntax  used  in 
the  source  program  fhat  does  not 


conform  to  that  inch 
selected  FIPS  COB( 


ided  in  the  user 
subset  and 


optional  modules  wi  11  be  diagnosed  and 
identified  to  the  usei  through  a  message 
on  the  source  progra  va  listing.  Any 
syntax  for  an  obsolel  e  language  element 
included  in  the  proctessor  and  used  in 
the  source  program  i  vill  also  be 
diagnosed  and  ident  fied  through  a 
nessage  on  the  soun:e  program  listing, 
rhe  determination  of  the  need  to  flag 
my  given  source  pre  gram  syntax  in 
iccordance  with  thei «  requirements 
:annot  be  logically  r  jsolved  until  the 
syntactic  correctness  of  the  source 
jrogram  has  been  es  ablished.  The 
nessage  provided  w  11  identify: 
—The  level  indicato  •.  clause,  statement 
or  header  that  diroctly  contains  the 
nonconforming  or  obsolete  syntax. 
(For  the  purpose  of  this  requirement 
the  definitions  of  lavel  indicator, 
clause,  statement  t  nd  header 
contained  in  Amei  ican  National 
Standard  COBOL.  ANSI  X3.23-1985. 
Section  HI,  Glossai  y,  and  the 
definition  of  synta  <  contained  in 
American  Nationa  Dictionary  for 
Information  Proce!  sing  Systems. 
(ANDIS).  ANSI  X3  172-1990,  apply.) 
-The  source  prograi  q  line  and  an 
indication  of  the  b  (ginning  location 
within  the  line  of  t  he  level  indicator, 
clause,  statement  c  r  header  which 
contains  the  nonce  nforming  or 
obsolete  syntax. 

-The  sjTitax  as  "noi  (conforming 
standard"  if  the  no  nconforming 
syntax  is  included  in  the  processor 
but  is  not  within  tl  le  user  selected 
FIPS  COBOL  subs<t  or  opUonal 
modules  unless  monitoring  is  selected 
for  the  obsolete  cat  egory;  in  that  case 
obsolete  language  ( dements  are  only 
flagged  as  "obsolet  s". 


— The  syntax  as  "nonconforming 
nonstandard"  if  the  nonconforming 
syntax  is  a  nonstandard  extension 
included  in  the  processor. 
— The  syntax  as  "obsolete"  if  the  syntax 
identified  is  in  the  obsolete  category 
within  a  FIPS  COBOL  subset  or 
optional  module  included  in  the 
processor. 

l\.  Implementation.  The 
implementation  of  FIPS  COBOL 
involves  three  areas  of  consideration: 
acquisition  of  COBOL  processors, 
interpretation  of  FIPS  COBOL,  and 
validation  of  COBOL  processors. 

11.1    Acquisition  of  COBOL 
Processors.  This  publication  is  effective 
[insert  a  date  90  days  after  the  approval 
date).  COBOL  processors  acquired  for 
Federal  use  after  this  date  should 
implement  at  least  one  of  the  required 
subsets  of  Ftps  COBOL.  If  the 
functionality  of  one  or  more  of  the 
optional  modules  meets  programmatic 
requirements,  then  those  optional 
modules  also  should  be  acquired.  Each 
optional  module  that  is  needed  to  meet 
programmatic  requirements  should  be 
explicitly  cited  as  a  requirement  in  the 
order  for  the  processor.  Conformance  to 
FIPS  COBOL  should  be  considered 
whether  COBOL  processors  are 
developed  internally,  acquired  as  part  of 
an  ADP  system  procurement,  acquired 
by  separate  procurement,  used  under  an 
ADP  leasing  arrangement,  or  specified 
for  use  in  contracts  for  programming 
services. 

A  transition  period  provides  time  for 
industry  to  produce  COBOL  processors 
conforming  to  the  standard.  The 
transition  period  begins  on  the  effective 
date  and  continues  for  one  (1)  year 
thereafter.  The  following  apply  during 
the  transition  period: 

a.  The  provisions  of  FIPS  PUB  21-3 
apply  to  processors  ordered  before  the 
effective  date  but  deUvered  subsequent 
to  the  effective  date. 

b.  The  provisions  of  this  publication 
apply  to  orders  placed  after  the  effective 
date;  however,  a  processor  conforming 
to  FIPS  PUB  21-4,  if  available,  may  be 
acquired  for  use  prior  to  the  effective 
date.  If  a  conforming  processor  is  not 
available,  a  processor  conforming  to 
FIPS  PUB  21-3  may  be  acquired  for 
interim  use  during  the  transition  period. 

11.2    Interpretation  of  FIPS  COBOL 
NIST  provides  for  the  resolution  of 
questions  regarding  FIPS  COBOL 
specifications  and  requirements,  and 
issues  official  interpretations  as  needed. 
All  questions  about  the  interpretation  of 
FIPS  COBOL  should  be  addressed  to: 
National  Institute  of  Standards  and 
Technology,  Attn:  COBOL 
Interpretation,  Technology  Building, 
Room  B-154,  Gaithersburg,  MD  20899. 


11.3     Validation  of  COBOL 
Processors.  NIST  provides  a  service  for 
the  purpose  of  vaUdating  the 
conformance  to  this  standard  of 
processors  offered  for  Federal 
procurement.  The  validation  system 
reports  the  nature  of  any  deviations  that 
cire  detected.  This  service  is  offered  on 
a  reimbursable  basis.  Further 
information  about  the  validation  service 
can  be  obtained  from  the  Software 
Standards  Validation  Group,  COBOL 
Validation,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899  (301)  975-   . 
3247. 

12.  IVojVers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44.  United  States  Code.  Waivers 
shall  be  granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomphshment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government-wide  savings.  . 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement-sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology:  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
Room  B-154;  Gaithersburg,  MD  20899. 

In  addition  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  pubhshed  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  &  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 


A  copy  of  the  waiver,  any  supporting 
-documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decidesto  make  uiider  5  U.S  G.  Sec. 
552(b)^  shall  be  part  of  the  procurement 
dociunentation  and  retained  by  the- 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
"National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Pubhcation  21-4 
(FIPSPUB21-4),'and  title.  Payment  may  . 
be  made  by  check,  money  order,  or 
deposit  account.  -  ^    ■ 

IFR  Doc.  94-16665  Filed  7-&-94;  8:45  am] 

BitLIMO  CODE  3510-CH-M 


Nationat  Institute  of  Standards  and 
Technology 

[Docket  No.  940669-4169] 
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Proposed  Revision  of  Federal 
Information  Processing  Standards 
(FIPS)  11 9,  ADA 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  Request  for  comments. 


SUMMARY:  This  proposed  revision  of 
Federal  Information  Processing 
Standard  (FIPS)  119,  Ada,  will  adopt  the 
revised  voluntary  industry 
specifications,  American  National 
Standard  and  the  International 
Organization  for  Standardization 
Reference  Manual  for  the  Ada 
Programming  Language,  ANSI/ISO/IEC 
8652:1994,  as  a  Federal  Information 
Processing  Standard  (FIPS).  American 
National  Standard  and  the  International 
Organization  for  Standardization 
Reference  Manual  for  the  Ada 
Programming  Language,  ANSI/ISO/IEC 
8652:1994,  specifies  the  form  and 
meaning  of  programs  written  in  Ada. 
The  purpose  of  the.  standard  is  to 
promote  portability  of  Ada  programs  for. 
use  on  a  variety  of  data  processing 
systems.  The  standard  is  for  use  by 
implementors  as  the  reference  authority 
in  developing  compilers,  interpreters,  or 
other  forms  of  high  level  language 
processors;  and  by  other  computer 
professionals  who  need  to  know  the 
precise  syntactic  and  semantic  rules  of 
the  standard. 


A  copy  of  the  waiver,  any  supporting 
-documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decidesto  make  uiider  5  U.S  G.  Sec. 
552{b)^  shall  be  part  of  the  procurement 
dociunentation  and  retained  by  the- 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
T^ational  Technical  Infonnation  Service, 
U.S.  Department  of  Commerce, 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  21-4 
(FIPSPUB21-4),  and  title.  Payment  may 
be  made  by  check,  money  order,  or 
deposit  account.  ^ 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  940669-4169] 
RIN0693-AB25 

Proposed  Revision  of  Federal 
Infonnation  Processing  Standards 
(FIPS)119,ADA 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  Request  for  comments. 

SUMMARY:  This  proposed  revision  of 
Federal  Infonnation  Processing 
Standard  (FIPS)  119,  Ada,  will  adopt  the 
revised  voluntary  industry 
specifications,  American  National 
Standard  and  the  International 
Organization  for  Standardization 
Reference  Manual  for  the  Ada 
Programming  Language,  ANSI/ISO/IEC 
8652:1994,  as  a  Federal  Information 
Processing  Standard  (FIPS).  American 
National  Standard  and  the  International 
Organization  for  Standardization 
Reference  Manual  for  the  Ada 
Programming  Language,  ANSI/ISO/IEC 
8652:1994,  specifies  the  form  and 
meaning  of  programs  written  in  Ada. 
The  purpose  of  the  standard  is  to 
promote  portability  of  Ada  programs  for 
use  on  a  variety  of  data  processing 
systems.  The  standard  is  for  use  by 
implementors  as  the  reference  authority 
in  developing  compilers,  interpreters,  or 
other  forms  of  high  level  language 
processors;  and  by  other  computer 
professionals  who  need  to  know  the 
precise  syntactic  and  semantic  rules  of 
the  standard. 


Prior  te  the  submission  of  this 
proposed  revision  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  state  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 

This  proposed  FIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maimenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice.  Interested  parties  may 
obtain  copies  of  the  technical 
specifications  from  the  Standards 
Processing  Coordinator  (ADP),  National 
Institute  of  Standards  and  Technology, 
Technology  Building,  Room  B64, 
Gaithersburg,  MD  20899,  te.'rphone 
(301) 975-2816. 

DATES:  Comments  on  this  proposed 
revision  must  be  received  on  or  before 
October  11, 1994. 
ADDRESSES:  Written  conunents 
concerning  the  proposed  revision 
should  be  sent  to:  Director,  Computer 
Systems  Laboratory,  ATTN:  Proposed 
FIPS  119-1,  Ada,  Technology  Building, 
Room  B-154.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  Written 
comments  received  in  response  to  this 
notice  will  be  made  part  of  the  public 
record  and  will  be  fliade  available  for 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6020,  Herbert  C.  Hoover 
Building,  14th  Street  between 
Peimsylvania  and  Constitution 
Avenues.  NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  William  H.  Dashiell,  National 
-Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899,  (301)  975- 
2490. 

Dated;  June  30, 1994. 
Samuel  Kramer, 

Associate  Director. 

Proposed  Federal  Infonnation 
Processing  Standards  Publication  119- 
1 

DRAFT    1994  June  7    DRAFT 

Announcing  the  Standard  for  Ada 

Federal  Information  Processing 
Standards  Pubfications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  by  the 


Computer  Security  Act  of  1987,  Public 
Law  10(>-235. 

1.  Name  of  Standard.  Ada  (FIPS  PUB 
119-1). 

2.  Category  of  Standard,  Software 
Standard,  Programming  Language. 

3.  Explanation.  This  publication  is  a 
revision  of  FIPS  PUB  119  and 
supersedes  that  document  in  its 
entirety. 

This  publication  announces  the 
adoption  of  American  National 
Standard  and  the  International 
Organization  for  Standardization 
Reference  Manual  for  the  Ada 
Programming  Language,  ANSI/ISO/IEC 
8652:1994,  as  a  Federal  Information 
Processing  Standard  (FIPS).  American 
National  Standard  and  the  International 
Organization  for  Standardization 
Reference  Manual  for  the  Ada 
Programming  Language,  ANSI/ISO/IEC 
8652:1994,  specifies  the  form  and 
meaning  of  programs  written  in  Ada. 
The  purpose  of  the  standaird  is  to 
promote  portability  of  Ada  programs  for 
use  on  a  variety  of  data  processing 
systems.  The  standard  is  for  use  by 
implementors  as  the  reference  authority 
in  developing  compilers,  interpreters,  or 
other  forms  of  high  level  language 
processors;  and  by  other  computer 
professionals  who  need  to  know  the 
precise  syntactic  and  semantic  rules  of 
the  standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce.  National 
Institute  of  Standards  and  Technology 
(NIST).  Computer  Systems  Laboratory 
(CSL). 

6.  Cross  Index.  American  National 
Standard  and  the  International 
Organization  for  Standardization 
Reference  Manual  for  the  Ada 
Programming  Language,  ANSI/ISO/IEC 
8652:1994. 

7.  Related  Docimients. 

a.  Federal  ADP  and 
Telecommunications  Standards  Index,- 
U.S.  General  Services  Administration, 
Information  Resources  Management 
Service,  April  1994  (updated 
periodically). - 

b.  Federal  Information  Resources 
Management  Regulations  (FIRMR) 
subpart  201.20.303,  Standards,  and 
subpart  201.39.1002,  Federal  Standards. 

c.  FIPS  PUB  29-3,  Interpretation 
Procedures  for  FIPS  Software,  29 
October  1992. 

d.  NBS  Special  Publication  500-117, 
Selection  and  Use  of  General-Purpose 
Programming  Languages. 

e.  NIST,  Vahdated  Products  List, 
(republished  quarterly).  Available  by 
subscription  from  the  National 
Technical  Information  Service  (NTIS). 
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f.  ISO  6429:  1992(9)— Information 
Technology — Contro  Functions  for 
Coded  Character  Seti. 

g.  ISO  646  Informaiion  Processing — 7- 
bit  Single-Byte  Code4  Character  Set 

h.  ISO  8859-l:198y(E>— Information 
Processing — 8  bit  Single-Byte  Coded 
Character  Sets — Part  1:  Latin  Alphabet 
No.  1. 

i.  ISO  10646-1:1993  Information 
Technology — Univer  al  Multiple-Octet 
Coded  Character  Set  UCS}— Part  1: 
Architecture  and  Bal  c  Multilingual 
Plane. 

8.  Objectives.  Federal  standards  for 
high  level  programming  languages 
permit  Federal  depanments  and 
agencies  to  exercise  ijiore  effective 
control  over  the  prodjuction, 
management,  and  usi  of  the 
Government's  Infonnation  resources. 
The  primary  objectives  of  Federal 
programming  language  standards  are: 

— To  encourage  mora  effective 
utilization  and  management  of 
programmers  by  insuring  that 
programming  skillj  acquired  on  one 
job  are  transportah  e  to  other  jobs, 
thereby  reducing  ll  le  cost  of 
programmer  re-trai  aing; 

— To  reduce  the  cost  af  program 
development  by  ac  lieving  the 
increased  program!  ner  productivity 
that  is  inherent  in  I  he  use  of  high 
level  programming  languages; 

— To  reduce  the  over  ill  software  costs 
by  making  it  easier  and  less  expensive 
to  maintain  prograj  ns  and  to  transfer 
programs  among  di  fferent  computer 
systems,  including  replacement 
systems; 

— ^To  protect  the  e.xis  ing  software  assets 
of  the  Federal  Gov»  mment  by 
insuring  to  the  maximal  feasible 
extent  that  Federal 
language  standards 


programmmg 
are  technically 
sound  and  that  subsequent  revisions 
are  compatible  wit  i  the  installed 
base. 


Govemment-wride 
above  objectives  dep(  mds 
widespread  availabil  ty 
comprehensive  and 
language  specificatiojis. 

9.  Applicability. 

a.  Federal  standarc^ 
progranuning  langua 
for  computer  applica  ions 
developed  or  acquire  i 
use.  FIPS  Ada  is  one 
programming  langvia^e 
provided  for  use  by 
departments  and 
suitable  for  use  in  p 
applications  for 
specific  language  ava  lable 
targeted  to  that  applii  lation. 


ittainment  of  the 
upon  the 
and  use  of 
drecise  standard 
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for  high  level 
,es  should  be  used 
that  are  either 
for  government 
jf  the  high  level 

standards 
1  Federal 

FIPS  Ada  is 
r^gramming  and  any 
there  is  no 
specifically 


asei  laes. 


whic  I 


b.  The  use  of  FTPS  Ada  is 
recommended  for  the  following 
applications  and  situations: 
: — Those  Involving  control  of  real-time 

or  parallel  processes. 
— Very  large  systems. 
— Systems  with  requirements  for  very 

high  reliabibty. 
— Systems  which  are  to  be  developed 

with  reusable  software  packages. 
— When  it  is  anticipated  that  the  life  of 

an  application  will  be  longer  than  the 

life  of  the  presently  utilized 

equipment. 
— The  application  or  program  is  under 

constant  review  for  updating  of  the 

specifications,  and  changes  may  result 

firequently. 
— The  application  is  being  designed  and 

programmed  centrally  for  a 

decentralized  system  that  employs 

computers  of  different  makes,  models 

and  configurations. 
— The  program  will  or  might  be  run  on 

equipment  other  than  that  for  which 

the  program  is  initially  written. 
— The  program  is  to  be  understood  and 

mcdntained  by  programmers  other 

than  the  original  ones. 
— The  advantages  of  improved  program 

design,  debugging,  documentation 

and  intelligibility  can  be  obtained 

through  the  use  of  this  high  level 

language. 
— The  program  is  or  is  likely  to  be  used 

by  organizations  outside  the  Federal    . 

Government  (i.e..  State  and  local 

governments,  and  others). 

10.  Specifications.  FIPS  Ada 
specifications  are  the  language 
specifications  contained  in  American 
National  Standard  and  the  International 
Organization  for  Standardization 
Reference  Manual  for  the  Ada 
Programming  Language,  ANSI/ISO/IEC 
8652:1994  standard. 

The  American  National  Standard  and 
the  International  Organization  for 
Standardization  Reference  Manual  for 
the  Ada  Programming  Language,  ANSI/ 
ISO/IEC  8652:1994  standard  document 
specifies  the  form  of  a  program  written 
in  Ada,  the  effect  of  translating  and 
executing  a  program,  predefined  library 
entities  that  must  be  supplied,  and 
detection  of  compilation  and/or  link 
errors. 

The  standard  does  not  specify  limits 
on  the  size  or  complexity  of  programs, 
the  results  when  the  rules  of  the 
standard  fail  to  establish  an 
interpretation,  the  means  of  supervisory 
control  of  programs,  or  the  means  of 
transforming  programs  for  processing. 

11.  Implementation.  The 
implementation  of  FIPS  Ada  involves 
four  areas  of  consideration:  the  effective 
date,  acquisition  of  Ada  processors. 


interpretation  of  FIPS  Ada,  and 
validation  of  processors. 

11.1  Effective  Date.  This  revised 
standard  becomes  effective  ninety  (90) 
days  after  the  publication  in  the  Federal 
Register  announcing  approval  by  the 
Secretary  of  Commerce.  Ada  Processors 
acquired  for  Federal  use  after  this  date 
should  conform  to  FIPS  PUB  119-1. 

A  transition  period  provides  time  for 
industry  to  produce  Ada  language 
processors  conforming  to  the  standard. 
The  transition  period  begins  on  the 
effective  date  and  ends  March  1. 1997. 
The  provisions  of  FIPS  PUB  119-1 
apply  to  orders  placed  after  the  effective 
date  of  this  publication.  If.  during  the 
transition  period,  a  processor 
conforming  to  FIPS  PUB  1 19-1  is  not 
available,  a  processor  conforming  to 
FTPS  PUB  119  may  be  acquired  for 
interim  use  during  the  transition  period. 

This  transition  period  is  intended  to 
give  implementations  that  conform  to 
FIPS  PUB  119  time  to  make  the 
enhancements  necessary  to  enable 
conformance  to  FIPS  PUB  119-1.  No 
further  transitional  period  is  necessary. 

11.2  Acquisition  of  Ada  Processors. 
Conformance  to  FIPS  Ada  should  be 
considered  whether  Ada  processors  are 
developed  internally,  acquired  as  part  of 
an  ADP  system  procurement,  acquired 
by  separate  procurement,  used  under  an 
ADP  leasing  arrangement,  or  specified 
for  use  in  contracts  for  programming 
services.  Recommended  terminology  for 
procurement  of  FIPS  Ada  is  contained 
in  the  \J.S.  General  Services 
Administration  publication  Federal 
ADP  &  Telecommunications  Standards 
Index.  Chapter  4  Part  1. 

1 1.3  Interpretation  of  FIPS  Ada.  The 
National  Institute  of  Standards  and 
Technology  provides  for  the  resolution 
of  questions  (see  FIPS  PUB  29-3. 
Interpretation  Procedures  for  FIPS 
Software.  29  October  1992)  regarding 
the  specifications  and  requirements,  and 
Issues  official  interpretations  as  needed. 
All  questions  about  the  interpretation  of 
this  standard  should  be  addressed  to: 
Director,  Computer  Systems  Laboratory, 
Attn:  FIPS  Ada  Interpretation,  National 
Ini;titute  of  Standards  and  Technology. 
Gaithersbiu^,  MD  20899,  Voice:  301- 
975-2490,  FAX:  301-948-6213.  e-mail: 
dashiell@ecf.ncsl.nist.gov. 

11.4  Validation  of  Ada  Processors. 
Implementations  of  FIPS  Ada  shall  be 
validated  in  accordance  with  the  NIST 
Computer  Systems  Laboratory  (CSL) 
validation  procedures  for  FIPS  Ada. 
Recommended  procurement 
terminology  for  validation  of  FIPS  Ada 
is  contained  in  the  U.S.  General 
Services  Administration  (GSA) 
publication  Federal  ADP  &■ 
Telecommunications  Standards  Index, 


Chapter  4  Part  2.  This  GSA  publication 
provides  terminology  for  three 
validation  options:  Delayed  Validation. 
Prior  Vahdation  Testing,  and  Prior 
Validation.  The  agency  shall  select  the 
appropriate  validation  option  ^nd  shall 
specify  whether  a  Validation  Summary 
Report  or  Certificate  of  Validation  is 
required.  The  agency  shall  specify 
appropriate  time  frames  for  validation 
and  correction  of  nonconformities.  The 
agency  is  advised  to  refer  to  the  MST 
publication  Validated  Products  List  for 
information  about  the  validation  status 
of  Ada  products.  This  infonnation  may  " 
be  used  to  specify  validation  time 
frames  that  are  not  unduly  restrictive  of 
competition. 
■  The  agency  shall  specify  the  criteria 
used  to  determine  whether  a  Validation 
Summary  Report  (VSR)  or  Certificate  is 
applicable  to  the  hardware/software 
environment  of  the  Ada  implementation 
offered.  The  criteria  for  applicability  of 
a  VSR  or  Certificate  should  be 
appropriate  to  the  size  and  timing  of  the 
procurement.  A  large  procurement  may 
require  that  the  offered  version/release 
of  the  Ada  implementation  shall  be 
validated  in  a  specified  hardware./ 
software  environment  aiid  that  the 
ViiHc'fiticn  shall  be  conducted  with 
specified  hardware/software  features  or 
parameter  settingsre.g.,  the  same 
parameter  settings  to  be  used  in  a 
performance  benchm.irk. 

An  agency  with  a  single/license 
procurement  may  review  the  Validated 
Products  List  to  determine  die  '  - 
applicability  of  existing  VSRs  or 
Certificates  to  the  agency's  hardware/ 
.  software  environment. 

Ada  implementations  shall  be 
evaluated  using  a  NIST  approved  test 
suite. 

For  further  information  contact: 
Director.  Computer  Systems  Laboratorv, 
Attn:  FIPS  Ada  Validation.  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899.  Voice:  301- 
975-2490.  FAX:  3D1-94&-6213;  e-mail: 
dashiel'  ?ecf Jicsl.nist.gov. 

12.  W divers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FTPS).  The  head 
of  such  agency  may  re-delegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be    . 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government  wide  savings. 


Federal  Register  /  Vol.  59.  No.  131  /  Monday.  July  11,  1994  /  Notices 


35317 


Chapter  4  Part  2.  This  GSA  pubhcation 
provides  terminology  for  three 
validation  options:  Delayed  Validation, 
Prior  Validation  Testing,  and  Prior 
Validation.  The  agency  shall  select  the 
appropriate  vaUdation  option  and  shall 
specify  whether  a  Validation  Sununary 
Report  or  Certificate  of  Validation  is 
required.  The  agency  shall  specify 
appropriate  time  frames  for  validation 
and  correction  of  nonconformilips.  The 
agency  is  advised  to  refer  to  the  NIST 
publication  Validated  Products  List  for 
information  about  the  validation  status 
of  Ada  products.  This  information  may 
be  used  to  specify  validation  time 
frames  that  are  not  unduly  restrictive  of 
competition. 
"  The  agency  shall  specify  the  criteria 
used  to  determine  whether  a  Validation 
Summary  Report  (VSR)  or  Certificate  is 
applicable  to  the  hardware/software 
environment  of  the  Ada  implementation 
offered.  The  criteria  for  applicability  of 
a  VSR  or  Certificate  should  be 
appropriate  to  the  size  and  timing  of  the 
procurement.  A  large  procurement  may 
require  that  the  offered  version/release 
of  the  Ada  implementation  shall  be 
validated  in  a  specified  hardware/ 
software  environment  and  that  the 
viihdation  shall  be  conducted  with 
specified  hardware/software  features  or 
parameter  settings;  e.g.,  the  same 
parameter  settings  to  be  used  in  a 
performance  benchmark. 

An  agency  with  a  single/license 
procurement  may  review  the  Validated 
Products  List  to  determine  tlie  '  . 
applicability  of  existing  VSRs  or 
Certificates  to  the  agency's  hardware/ 
.  software  environment. 

Ada  implementations  shall  be 
evaluated  using  a  NIST  approved  test 
suite. 

For  further  information  contact: 
Director,  Computer  Systems  Laboratorv, 
Attn:  FIPS  Ada  Validation,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899,  Voice:  301- 
975-2490,  FAX:  3D1-948-6213.  e-mail: 
dashiel;  ®ccf Jicsl.nist.gov. 

12.  W  rn  vers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  re-delegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government  wide  savings. 


Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology,  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
Room  B-154,  Gaithersburg.  MD  20893. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sont 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  CoDimiffee  on 
Governmental  Affairs  of  tho  Senate  and 
shall  be  published  promptly  In  the 
Federal  Register. 

When  tlie  determination  en  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
pub!)f,hed  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
alter  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  pubhcation  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161,  telephone  (703) 
487—4650.  When  ordering,  refer  to 
Federal  Information  Processing 
Standards  Publication  119  -! 
(FIPSPUB119-1),  and  title.  Payment 
may  be  made  by  check,  money  order,  or 
deposit  account. 

[FR  Doc.  94-16620  Filed  7-8-94;  8:45  am) 
BILLING  CODE  3S10-CN-M 

(Docket  No.  940675-41 75J 
RIN  0e93-AB33 

Proposed  Revision  of  Federal 
Information  Processing  Standard 
(FIPS)  130,  Secure  Hash  Standard 

agency:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 


ACTION:  Notice;  Request  for  comments. 

SUMMARY:  A  revision  of  Federal 
Information  Processing  Standard  (FIPS) 
180,  Secure  Hash  Standard  (SHS),  is 
being  proposed.  This  proposed  revision 
corrects  a  technical  flaw  that  made  the 
standard  less  sectire  than  had  been 
thought.  The  algorithm  is  still  reliable  as 
a  security  mechanism,  but  the 
correction  returns  the  SHS  to  the 
original  level  of  security. 

The  SHS  produces  a  160-bit  output 
called  a  message  digest  for  a  message  of 
any  size.  This  message  digest  can  t>e 
used  with  FIPS  186,  Digital  Signature 
Standard  (DSS),  to  compute  a  signature 
for  the  message.  The  same  message 
digest  should  be  obtained  by  the  verifier 
of  the  signature  when  the  received 
version  of  the  message  is  used  as  input 
to  thd  Secure  Hash  Algorithm  (SHA). 
Any  change  to  the  message  in  trchsmit 
should  produce  a  different  message 
digest,  indicating  to  the  verifier  that  a 
chango  has  been  made  to  the  mossace. 

The  purpose  of  this  notice  is  lo  .-joiicit 
views  from  the  public,  manufacturers, 
and  Federal,  state,  and  local  government 
users  prior  to  submission  of  this 
propost;d  revision  to  ihe  Secretary  of 
Commerce  for  review  and  approval. 

The  proposed  revision  contains  t\vo 
sections:  (1)  An  announcement,  which 
provides  information  concerning  the    • 
applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2) 
specifications  which  deal  with  the 
technical  aspects  of  the  standard.  Only 
the  announcement  section  of  the 
standard  is  provided  in  this  notice. 
Interest  parties  may  obtain  copies  of  the 
specifications  section  bom  the 
Standards  Processing  Coordinator 
(ADP),  National  Institute  of  Standards 
and  Technology,  Technology  Building. 
Room  B-64.  Gaithersburg.  MD  20899. 
telephone  (301)  975-2816. 
DATES:  Conunents  on  this  proposed 
revision  must  be  received  on  or  before 
October  11.  1994. 
ADDRESSES:  Written  cf)mments 
concerning  the  proposed  revision 
should  be  sent  to:  Director,  Computer 
Systems  Laboratory,  ATTN:  Proposed 
Revision  of  FIPS  180,  SHS,  Technology 
Building,  Room  B-154,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspectibn  Facility,  Room  6020.  H(?rbert 
C.  Hoover  Building,  14lh  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Mr.  Miles  Smid,  Nati  onal  Institute  of 
Standards  and  Techn  ology. 
Gaithersburg.  MD  20  $99.  telephone 
(301) 975-2938. 
SUPPLEIiEMTARY  INFOHMATION:  MIST  has 
been  notified  that  Debartment  of 
Defense  authorities  h  ive  approved  the 
use  of  the  SHS  with  t  le  DSS  to  sign 
unclassified  data  pro  ;essed  by  '■Warner 
Amendment"  system  >  (10  U.S.C  2315 
and  44  U.S.C.  3502(2  )  as  well  as 
classified  data  in  sek  cted  applications. 

Dated:  July  5.  1994. 
Samuel  Kramer, 

Associate  Director. 

Proposed  Federal  lolDrmation 
Processing  Standards  i  Publication  180- 
1 

1994  May  31 

Announcing  the  Secdre  Hash  Standard 

Federal  Infonnatioi  i 
Standards  Publicatioi  is 
issued  by  the  Nations  1 
Standards  and  Techn  alogy 
approval  by  the  Secretary 
pursuant  to  Section  1 
Federal  Property  and 


Processing 
(FIPS  PUBS)  are 
Institute  of 

(NIST)  after 
of  Commerce 
11(d)  of  the 
Administrative 


Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  Public 
Law  100-235. 

Name  of  Standard:  Secure  Hash 
Standard. 

Category  of  Standard:  Computer 
Security. 

Explanation:  This  Standard  specifies  a 
secure  hash  algorithm.  SHA-1.  for 
computing  a  condensed  representation 
of  a  message  or  a  data  file.  When  a 
message  of  any  length  <2**  bits  is  input, 
the  SHA-1  produces  a  160-bit  output 
called  a  message  digest.  The  message 
digest  can  then  be  input  to  the  Digital 
Signature  Algorithm  (DSA)  which 
generates  or  verifies  the  signature  for  the 
message  (see  Figure  1).  Signing  the 
message  digest  rather  than  the  message 
often  improves  the  efficiency  of  the 
process  because  the  message  digest  is 
usually  much  smaller  in  size  than  the 
message.  The  same  hash  algorithm  must 
be  used  by  the  verifier  of  a  digital 
signature  as  was  used  by  the  creator  of 
the  digital  signature. 

The  SHA-1  is  called  secure  because  it 
is  computationally  infeasible  to  find  a 
message  which  corresponds  to  a  given 
message  digest,  or  to  find  two  different 


messages  which  produce  the  same 
message  digest.  Any  change  to  a 
message  in  transit  will,  with  very  high 
probability,  result  in  a  different  message 
digest,  and  the  signature  will  fail  to 
verify.  SHA-1  is  a  technical  revision  of 
SHA  (FIPS  180).  A  circular  left  shift 
operation  has  been  added  to  the 
specifications  in  section  7.  line  b.  page 
9  of  FIPS  180  and  its  equivalent  in 
section  8,  line  c,  page  10  of  FIPS  180.* 
This  revision  improves  the  security 
provided  by  this  standard.  The  SHA-1 
is  based  on  principles  similar  to  those 
used  by  Professor  Ronald  L.  Rivest  of 
MIT  when  designing  the  MD4  message: 

'Modification 

In  Section  7  of  |1]  (page  9),  the  line 

which  reads 
(b)  For  t=16  to  79  let  W,  =  W.  j  XOR 

W,8XORVV..,4XORW,.,6. 
is  to  be  replaced  by 
(b)  For  t=16  to  79  let  W,  =  S  '(W..3 

XOR  W,.8  XOR  W..,4  XOR  W,.,6. 
where  S '  is  a  left  circular  shift  by  one 

bit  as  defined  in  Section  3  of  (1] 

(page  6),  namely  S  '(X)  =  (X  <  <1) 

v(X>>31). 
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Using  the  SHA-1  with  the  DSA 
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Applications:  The  SHA-1  may  be 
used  with  the  DSA  in  electronic  mail, 
electronic  funds  transfer,  software 
distribution,  data  storage,  and  other 
applications  which  require  data 

integrity  assurance  and  data  origin  re 

authentication.  The  SHA-1  may  also  be  dt 

used  whenever  it  is  necessary  to             -  in 

generate  a  condensed  version  of  a  le 

message.                               -  re 

Implementations:  The  SHA-1  may  be  as 
implemented  in  software,  firmware, 

hardware,  or  any  combination  thereof.  ex 

Only  implementations  of  the  SHA-1  Fe 

that  are  validated  by  NIST  will  be  ap 

considered  as  complying  with  this  Pi 

standard.  Information  about  the  of 

requirements  for  validating  au 

implementations  of  this  standard  can  be  d( 

obtained  from  the  National  Institute  of  of 

Standards  and  Technology,  Computer  sh 
Systems  Laboratory,  Attn:  SHS 

Validation,  Gaithersburg.  MD  20899.  ^^ 

Export  Control:  Implementatioits  of  ^ 

this  standard  are  subject  to  Federal  co 
Government  export  controls  as  specified 

in  Title  15.  Code  of  Federal  Regidations.  *^ 

Parts  768  through  799.  Exporters  are  °^ 

advised  to  contact  the  Department  of  ^ 
Commerce,  Bureau  of  Export 

Administration  for  more  information.  ^' 

Patents:  Implementations  of  the  SHA-  |" 
1  In  this  standard  may  be  covered  by 

U.S.  and  foreign  patents.  ^' 

Implementation  Schedule:  This  "^ 

standard  becomes  effective  (insert  90  '-^ 

days  after  approval  by  the  Secretary  of  ^P 

Commerce).  oe 

Specifications:  Federal  Information  *^1 

Processing  Standards  (FTPS  180-1)  re< 

Secure  Hash  Standard  (affixed).  de 

Cross  Index:  cli 

a.  FIPS  PUB  46-1 ,  Data  Encryption  sh 
Standard.  Sti 

b.  FIPS  PUB  73.  Guidelines  for  W, 
Security  of  Computer  AppUcations.  Re 

c  FIPS  PUB  140-1.  Security  i 

Requirements  for  Cryptographic  gr< 

Modules.  to 

d.  FEPS  PUB  186.  Digital  Signature  pr 
Standard.  Gc 

e.  Federal  Information  Resources  Re 
Management  Regulations  (FIRMR)  Go 
subpart  201.20.303,  Standards,  and  sh; 
subnart  201.39.1002,  Federal  Standards.  Fe 

Oojectives:  The  objectives  of  this  ' 

standard  are  to:  ap 

a.  Specify  the  secure  hash  algorithm  eqi 

required  for  use  with  the  Digital  th« 

Signature  Standard  (FIPS  186)  in  the  pu 

generation  and  verification  of  digital  Da 

signatures;  for 

D.  Specify  the  secure  hash  algorithm  wa 

to  be  used  whenever  a  secure  hash  no 

algorithm  is  required  for  Federal  su( 

applications;  and  v 

c.  Encourage  the  adoption  and  use  of  do 
the  specified  secure  hash  algorithm  by  wa 
private  £uid  commercial  organizations.  do 
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Applications:  The  SHA-1  may  be 
used  with  the  DSA  in  electronic  mail, 
electronic  funds  transfer,  software 
distribution,  data  storage,  and  other 
applications  which  require  data 
integrity  assurance  and  data  origin 
authentication.  The  SHA-1  may  also  be 
used  whenever  it  is  neces-sary  to 
generate  a  condensed  version  of  a 
message. 

Implementations:  The  SHA-1  may  be 
implemented  in  software,  firmware, 
hardware,  or  any  combination  thereof. 
Only  implementations  of  the  SHA-1 
that  are  validated  by  NIST  will  be 
considered  as  complying  with  this 
standard.  Information  about  the 
requirements  for  validating 
implementations  of  this  standard  can  be 
obtained  from  the  National  Institute  of 
Standards  and  Technology,  Computer 
Systems  Laboratory,  Attn:  SHS 
Validation.  Gaithersburg.  MD  20899. 

Export  Control;  Implementationfs  of 
this  standard  are  subject  to  Federal 
Government  export  controls  as  specified 
in  Title  15.  Code  of  Federal  Regulations. 
Parts  768  through  799.  Exporters  ar« 
advised  to  contact  the  Department  of 
Conunerce.  Bureau  of  Export 
Administration  for  more  information. 

Patents:  Implementations  of  the  SHA- 
1  in  this  standard  may  be  covered  by 
U.S.  and  foreign  patents. 

Implementation  Schedule:  This 
standard  becomes  effective  (insert  90 
days  after  approval  by  the  Secretary  of 
Commerce). 

Specifications:  Federal  Information 
Processing  Standards  (FTPS  180-1) 
Secure  Hash  Standard  (affixed). 

Cross  Index: 

a.  FIPS  PUB  46-1,  Data  Encryption 
Standard. 

b.  FIPS  PUB  73,  Guidelines  for 
Security  of  Computer  Applications. 

a  FIPS  PUB  140-1.  Security 
Requirements  for  Cryptographic 
Modules. 

d.  FEPS  PUB  186.  Digital  Signature 
Standard. 

e.  Federal  Information  Resources 
Management  Regulations  (FIRMR) 
subpart  201.20.303,  Standards,  and 
suboart  201.39.1002,  Federal  Standards. 

Oojectives:  The  objectives  of  this 
standard  are  to: 

a.  Specify  the  secure  hash  algorithm 
required  for  use  with  the  Digital 
Signature  Standard  (FIPS  186)  in  the 
generation  and  verification  of  digital 
signatures: 

D.  Specify  the  secure  hash  algorithm 
to  be  used  whenever  a  secure  hash 
algorithm  is  required  for  Federal 
applications;  and 

c.  Encourage  the  adoption  and  use  of 
the  specified  sectu«  hash  algorithm  by 
private  and  commercial  organizations. 


Qualifications:  While  it  is  the  intent 
of  this  standard  to  specify  a  secure  hash 
algorithm,  conformance  to  this  standard 
does  not  assure  that  a  particular 
implementation  is  secure.  The 
responsible  authority  in  each  agency  or 
department  shall  assure  that  an  overall 
implementation  provides  an  acceptable 
level  of  security.  This  standard  will  be 
reviewed  every  five  years  in  order  to 
assess  its  adequacy. 

Waiver  Procedure:  Under  certain 
e.xceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44.  United  States  Code.  Waiver 
shall  be  granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system;  or 

b.  Compliance  with  a  standard  would 
cause  a  major  adverse  financial  Impact 
on  the  operator  which  is  not  ofket  by 
Government-wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  vmtten 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standing 
cannot  be  met  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
Room  B-154,  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Af&lrs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  part  of  the  notice  of  solicitation 
for  offers  of  an  acquisition  or.  if  the 
waiver  determination  is  made  after  that 
notice  is  published,  by  amendment  to 
such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  accompanying 
documents,  with  such  deletions  as  the 


agency  is  authorized  and  decides  to 
make  under  5  United  States  Code 
Section  552(b).  shall  be  part  of  the 
procurement  documentation  and 
retained  by  the  agency. 

Where  to  Obtain  Copies  of  the 
Standard:  Copies  of  this  publicati^are 
for  sale  by  the  National  Technical^ 
Information  Service.  U.S.  Department  of 
Conunerce.  Springfield,  VA  22161. 
When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  180-1  (FIPS  PUB  180-1). 
and  identify  the  title.  When  microfiche 
is  desired,  this  should  be  specified. 
Prices  are  pubUshed  by  NTIS  in  current 
catalogs  and  other  issuances.  Payment 
may  be  made  by  check,  money  order, 
dej>osit  account  or  charged  to  a  credit 
card  accepted  by  NTIS. 
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[Docket  No.  e4068»-4l89;  Notice  2] 

National  Fire  Codes:  Request  for 
Proposals  for  Revision  of  Standards 

AGENCY:  National  Institute  of  Standards 

and  Technology.  DOC. 

ACTION:  Notice  of  request  for  proposals. 

summary:  The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  standards  and 
requests  proposals  from  the  public  to 
amend  existing  NFPA  fire  safety 
standards.  The  purpose  of  this  request  is 
to  Increase  public  participation  in  the 
system  used  by  NFPA  to  develop  its 
standards.  The  publication  of  this  notice 
of  request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  is  being 
undertaken  as  a  public  service;  NIST 
does  not  necessarily  endorse,  approve, 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 

DATES:  Interested  persons  may  submit 
proposals  on  or  before  the  dates  listed 
with  the  standards. 

ADDRESSES:  Arthur  E.  Cote.  P.E.. 
Secretary.  Standards  Council,  NFPA.  1 
Batterymarch  Park,  P.O.  Box  9101. 
Quincy.  Massachusetts  02269-9101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  E.  Cote,  P.E..  Secretar>', 
Standards  Council,  at  above  address, 
(617)  770-3000. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  fire  safety 
standards  which  are  known  collectively 
as  the  National  Fire  Codes.  Federal 
agencies  frequently  use  these  standards 
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as  the  basis  for  di  r 
regulations  cone*  ming 
the  Office  of  the 
approves  the  incorporation 
of  these  standard ; 
and  1  CFR  part  5 


St  for  Prop<  >sals 


Interested 
amendments,  su 


persi  )ns 


views,  or 
P.E.,  Secretary, 
NFPA.  1 


may  submit 
dported  by  written  data, 
argume  its  to  Arthur  E.  Cote, 

Si  andards  Council, 
Batter>n  larch  Park,  P.O.  Box 


NFPA  No. 


NFPA  13-1994  .... 
NFPA  13D-1994  . 
NFPA  13R-1994  . 
NFPA  14-1993  .... 
NFPA  15-1990  .... 
NFPA  20-1993  .... 
NFPA  22-1993  .... 
NFPA  31-1992  .... 
NFPA  32-1990  .... 
NFPA  45-1991  .... 
NFPA  46-1990  .... 
NFPA  51-1992  .... 
NFPA  54-1992  .... 
NFPA  59A-1994  . 
NFPA  68-1994  .... 
NFPA  69-1992  .... 
NFPA  72-1993  .... 
NFPA8CA-19S3  . 
NFPA  81-1985  .... 
NFPA93A-1993  . 
NFPA  97-1992  .... 
NFPA  101-1994  .. 
NFPA  105-1993  .. 
NFPA  110-1993  .. 
NFPA  111-1993  .. 
NFPA  121-19S0  .. 

NFPA  140-P'  

NFPA  204M-1 991 
NFPA  211-1992  .. 
NFPA  231 E-1 989 
NFPA  231 F-1 987  . 
NFPA  241-1993  ... 

NFPA  268-P*  

NFPA  321-1991  ... 
NFPA  328-1992  ... 

NFPA  329-1992  ... 
NFPA  385-1990  ... 
NFPA  3'^S-1 990  ... 
NFPA  4e  1^-1992 

NFPA  497B-1991 


NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 


497W-1991 
501C-1993 
501D-1993 
502-1992  ... 
505-1992  ... 

555-P'  

600-1992  ... 
601-1992  ... 
650-1990  ... 
704-1990  ... 

750-P*  

850-1992  .... 
851-1992  .... 
910-1991  .... 


Federal  Register  /  Vol.  59,  No.  131  /  Monday.  July  11.  1994  /  Notices 


Federal  Register  /  ^ 


veloping  Federal 

fire  safety.  Often, 
ederal  Register 

by  reference 
under  5  U.S.C.  552(a) 


9101,  Quincy.  Massachusetts  02269- 
9101.  Proposals  should  be  submitted  on 
forms  available  from  the  NFPA 
Standards  Administration  Office. 

Each  person  must  include  his  or  her 
name  and  address,  identify  the 
document  and  give  reasons  for  the 
proposal.  Profiosals  received  before  or 
by  5.00  PM  local  time  on  the  closing 
date  indicated  will  be  acted  on  by  the 
Committee.  The  NFPA  will  consider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  standard. 


At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report  which 
will  include  a  copy  of  written  proposals 
that  have  been  received  and  an  account 
of  their  disposition  of  each  proposal  by 
the  NFPA  Committee  as  the  Report  on 
Proposals.  Each  person  who  has 
submitted  a  wrritten  proposal  will 
receive  a  copy  of  the  report. 

Authority:  15  U.S.Q  272. 
Dated:  July  5. 1994. 
Samuel  Kramer, 

Associate  Director. 


Title 


Installation  of  Sprinkler  Systems 

Installation  of  Sprinklers  In  One-  and  Two-Famihy  Dwellings  and  Manufactured  Homes  .S'"'"""Z""^'"' 
Installation  of  Sprinkler  Systerrs  in  Residential  Occupancies  Up  to  and  Including  Four  Stories  in  Heigtit 

Installation  of  Standpipe  and  Hose  Systems  

Water  Spray  Fixed  Systen^s  for  Fire  Proteciton  ..!...]!!.!!!!!!!!I!!!!!!."!!!!."!!!."".."! 

Installation  of  Centrifugal  Fire  Pumps  1!..I.".!!!Z1"."!.!!!."!."!!!:! ! 

Water  Tanks  for  Private  Fire  Protection „ !..."!"!  ""11!!!!!!!!!"!!!!!!!!!"!!;!;!."!!"! 

Oil-Burping  Equipment „ ;....!^     !..!!!!!!!!!!!!!!!!!!! 

Drydeanipg  Plants !    !!!.!.!!!!!!!!!!!!!!!!!!!!! 

Fire  Protection  for  Laboratories  Using  Chemk:als  .....!.!!!!!!!!!!!!!!!!!!!!!!!!! 

Storage  of  Forest  Products  .- ..!.!!!!!!!.!!!!!!!!!!!.!!!!! 

Oxygen-Fuel  Gas  Systen-.s  for  Welding,  Cutting  and  Allied  Processes  !!!!!!!!!!:!!!Z!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 
National  Fuel  Gas  Code „ :...„.. ; 

Liquefied  Natural  Gas  (LNG) !...!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Venting  of  Deflagrations „ !!!!!!!!!!!!!*!!!! 

Explision  Prevention  Systems  ..'. „ ......!..!.!!!!!!!!!!!!!!"' 

National  Fi.'e  Ais.'m  Code ; !...!!!.!!!!!!!!!!!!!!!!!!!!!"" 

Protection  ol  BuiWings  from  Exterior  Fire  Exposures  !.!..!!!!!!!!!!!!!!!!!!!!!!! 

Fur  Storage,  Fumigation,  and  Cleaning !....!!!. 

Smoke-Control  Systems .!..!!!!!!!!!!!.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Chimneys,  Vents,  and  Heat-Producing  Appliances ...!!!.!!!.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Safety  to  Life  from  Fire  in  Buildings  and  Structures  !!!!.!!!!.!!!!!!!!!! 

snDoke-controi  Door  Assemblies !!!!!!.!!!!!!.!!!!!!!!!!!!!!!!!!!!! 

Emergency  and  Standby  Power  Systems !..!!.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Stored  Electrical  Energy  Emergency  and  Standby  Power  Systen^  ; !!!...!!!!!!!!.!!!!!!!!!!!!!! 

Self-Propeiled  and  MoWe  Surface  Mining  Equipment  -!..!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Motten  Picture  and  Television  Industry  !.!.!!.!!!!!!!!!!!!!!!! 

Smoke  and  Heat  Venting .....!!.!.!!!!!!!!.!!!!!.!.!!!!!!!!!!!!!!!!!!!.!!!!! 

Chimneys,  Fireplaces,  Vents  and  SolkJ  FueFBurning  Appliances !..!!!!!!!.!!!!!!!!!!!!!!!!!!!!!!!!!"!! 

Storage  of  Baled  Cotton _ „ !!!!!!!!!!!!!!!!!!! 

Storage  of  Roll  Paper !!.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! ! 

Safeguarding  Construction,  Alteration,  and  Demolition  Operations  !!!!!!!!!!!!!!!!!!!!!!! 

Ignitibility  of  Exterior  Wall  Assemblies  Using  a  Radiant  Heat  Energy  Source  ! !!!!!!!!!!!!!!!!!!!!!!!!!! 

Classification  of  Flammable  and  Combustible  Liquids  !...!!!!!!!!!!!! 

Flammable  and  Combustible  Liquids  and  Gases  in  Manholes,  Sewers,  and  Sirriilar  Underground  istrijo! 
tures. 

Underground  Releases  of  Flammable  and  ComtHjstitte  Liquids  „. „ 

Tank  Vehicles  for  Flammatae  and  Combustible  Liquids .._....!!.!!!.!!!!Z!!!!!!!!!!!!!!!!!!!."!!!! 

Portable  Shipping  Tanks  for  Flammable  and  Combustible  Liquids !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Classification  of  Class  I  Hazardous  (Classified)  Locatior^s  for  Electrical  Installations  in  Chemical  Process 
Areas. 

Classification  of  Class  II  Hazardous  (Classified)  Locations  for  Electrical  Installations  in  Chemical  Proc- 
essing Plants. 
Classification  of  Gases,  Vapors,  and  Dusts  for  Electrical  Equipment  in  Hazardous  (Classified)  Locations 

Recreational  Vehicles 

Recreational  Vehicle  Parks  and  Campgrounds  !.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Umited  Access  Highways,  Tunnels,  Bridges,  Elevated  Roadways,  and  Air  Right  Stnjiijres  !!!!!!!!!!!!!!!!!!!!!! 
Powered  Industrial  Trucks  Including  Type  Designations,  Areas  of  Use,  Maintenance,  and  Operation 

Methods  for  Decreasing  the  Probability  of  Flashover , ..._ 

Industrial  Fire  Brigades  !!  - 

Guard  Sen/ice  in  Fire  Loss  Prevention ; , ' ....!!.!!!!!!!! 

Pneumatic  Conveying  Systems  for  Handling  Combustible  Materials ; !.!.!!!!!!!!! 

Identification  of  \he  Fire  Hazards  of  Materials  .....!!.!.!!!!!!!!!!!! ! - 

Water  Mist  Systems „ ».!...!!!!!!!!!!!!!!.!!!!!!!!!!!!! 

Electric  Generating  Plants !..!!.!!!!!!!!!!!!.!!! "" 

Hydroelectric  Generating  Plants !..!.!.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Projection  of  Libraries  and  Library  Collections  !!!!!!!!!!!"!!!!!!!!!!!!!!!!!!!!!!!! 


Proposal 
closlrig  date 


1/20/95 
1/20/95 
1/20/95 
Z/15/94 
7/15/94 
1/20/95 
7/15/94 
1/20/95 
1/20/95 
1/20/95 
7/15//94 

■  5/19/'95 
1/20/95 

•  7/15/94 
7^1/95 
7/21/95 
1/5/95 
1/20/95 
7/15/94 
1/20/95 
1/20/95 
4/7/95 
■1/20/95 
7/15/94 
7/15/94 
7/15/94 
7/15/94 
1/20/95 
1/20/95 
7/15/94 
7/15/94 
1/20/95 
7/15/94 
1/20/95 
1/15/96 

1/15/95 
1/20/95 
1/20/95 
1/20/95 

1/20/95 

1/20/95 
7/15/94 
7/15/94 
7/15/94 
1/20/95 
9/16/94 
7/15/94 
7/15,'94 
7/15/94 
1/20/95 
1/20/S5 
7/15/94 
7/1 5, 9J 

i/io:'- 


NFPA  No. 

NFPA  91 1-1991  

NFPA  1126-1992  „ 

NFPA  1401-1989  

NFPA  1404-1989  

NFPA  1405-1990 

NFPA  1500-1992  .._... 

NFPA  1914-1991  

NFPA  1971-1991  

NFPA  1972-1992  

NFPA  1973-1993 

NFPA  1974-1992  

NFPA  1976-1992  

NFPA  2001-1994  

NFPA  8504-1993 

Prutectton  of  Museums  ai 
Use  of  Pyrotechnics  befor 
Fire  Service  Training  Rep 
Fire  Department  Self-Con 
Land-8ased  Fire  Fighters 
Fire  Department  Occupati 
Testing  Fire  Department  / 
Protective  Clothing  for  Str 
Helmets  for  Structural  Fire 
Gloves  for  Structural  Fire 
Protective  Footwear  for  Si 
Protective  Ctothing  for  Pre 
Clean  Agent  Fire  Extingui 
Atnnospheric  FlukJized-B€< 

•Proposed  NEW  drafts  are  available  from  ttie  NFI 


(PR  Doc.  94-16668  Filed  7-*-94;  8:45  am] 
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[Docket  No.  940688-4188;  Notice  1] 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

AGENCY:  National  Institute  of  Standards 

and  Technology.  DOC. 

ACTION:  Notice  of  request  for  comments. 

summary:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 
November  or  its  Annual  Meeting  in 
May,  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees. 

The  purpose  of  this  notice  is  to 
request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA's  1995  Annual  Meeting.  The 
publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technolog>'  (NIST)  on  behalf  of  NFPA  is 
being  undertaken  as  a  public  service; 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice. 
DATES:  The  National  Electrical  Code 
(NEC)  is  published  in  a  separate  Report 
on  Proposals  and  is  available  about  June 
17.  1994.  Comments  received  on  or 
before  October  21,  1994  will  be 
considered  by  the  National  Electrical 
Code  Committee  before  NFPA  takes 
final  action  on  the  proposals. 

Sixty-one  Reports  are  published  in  the 
1995  Annual  Meeting  Report  on 
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NFPA  No. 


NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 


911-1991  .. 

1126-1992 

1401-1989 

1404-1989 

1405-1990 

1500-1992 

1914-1991 

1971-1991 

1972-1992 

1973-1993 

1974-1992 

1976-1992 

2001-1994 

8504-1993 


TitJe- 


f*rotection  of  Museums  and  Museum  Collections 

Use  of  Pyrotechnics  before  a  Proximate  Audience  

Fire  Service  Training  Reports  and  Records „ 

Fire  Department  Self-Contained  Breathing  Apparatus  Program  .. 
Land-eased  Fire  Fighters  Who  Respond  to  Marine  Vessel  Fires 

Fire  Department  Occupational  Safety  and  Hearth  Program 

Testing  Fire  Department  Aerial  Devices  .„ 

Protective  Clothing  fof  Structural  Fire  Fighting ^ 

Helmets  for  Structural  Fire  Fighting  

Gloves  for  Structural  Fire  Fighting  

Protective  Footwear  for  Structural  Fire  Fighting  . 
Protective  Clothing  for  Proximity  Fire  Fighting  .... 

Clean  Agent  Fire  Extinguishing  Systems 

Atmospheric  Fluidized-Bed  Boiler  Operation  


Proposal 
dosjrig  date 


1/20/95 

1/20/95 

7/15/94 

7/15/94 

7/15/94 

1/19/96 

1/20/95 

7/1/94 

7/1/94 

7/1/94 

7/1/94 

7/1/94 

7/1 5<^ 

1/20/95 


•Proposed  NEW  drafts  are  availat)te  from  the  NFPA  Standards  Administration  Department.  1  Batterymarch  Park,  Quincy.  MA  02269 


(PR  Doc.  94-1666«  Filed  7-6-94;  8.45  am) 
BILUNO  CODE  3$10-t3-M 

[Docket  No.  940688-4188;  Notice  1] 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

AGENCY:  National  Institute  of  Standards 

and  Technology,  DOC. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 
November  or  its  Annual  Meeting  in 
May.  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees. 

The  purpose  of  this  notice  is  to 
request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA '8  1995  Annual  Meeting.  The 
publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behalf  of  NFPA  is 
being  undertaken  as  a  public  service; 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice. 
DATES:  The  National  Electrical  Code 
(NEC)  is  published  in  a  separate  Report 
on  Proposals  and  is  available  about  June 
17. 1994.  Comments  received  on  or 
before  October  21.  1994  will  be 
considered  by  the  National  Electrical 
Code  Committee  before  NFPA  takes 
final  action  on  the  proposals. 

Sixty-one  Reports  are  published  in  the 
1995  Annual  Meeting  Report  on 


Proposals  and  will  be  available  on 
August  5. 1994.  Comments  received  on 
or  before  October  14, 1994  will  be 
considered  by  the  respective  NFPA 
Committees  before  final  action  is  taken 
on  the  proposals. 

ADDRESSES:  The  1995  Annual  Meeting 
Report  on  Proposals  are  available  from 
NFPA.  Publications  Dei>artment,  1 
Batterymarch  Park,  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 
Comments  on  the  reports  should  be 
submitted  to  Arthur  E.  Cote,  P.E.. 
Secret£U7,  Standards  Council.  NFPA.  1 
Batterymarch  Park.  P.O.  Box  9101. 
Quincy,  Massachusetts  02269-9101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  E.  Cote.  P.E.,  Secretary. 
Standards  Council,  at  above  address. 
(617) 770-3000. 

SUPPLEMENTARY  INFORMATION: 
Background 

Standards  developed  by  the  technical 
committees  of  the  National  Fire 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  Agencies 
as  the  basis  for  Federal  regulations 
concerning  fire  safety.  The  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often,  the  Office  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFRpart51. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
NFPA's  Fall  Meeting  in  November  or  at 
the  Aimual  Meeting  in  May  each  year. 
The  NFPA  invites  public  comment  on 
its  Report  on  Proposals. 


Request  for  Comments 

Interested  persons  may  participate  in 
these  revisions  by  submitting  wntten 
data,  views,  or  arguments  to  Arthur  E. 
Cote.  P.E,  Secretary.  Standards  Council. 
NFPA  1  Batter>march  Park,  P.O.  Box 
9101,  Quincy.  Massachusetts  02269- 
9101.  Commenters  may  use  the  forms 
provided  for  comments  in  the  Reports 
on  Proposals.  Each  person  submitting  a 
comment  should  include  his  or  her 
name  and  address,  identify  the  notice, 
and  give  reasons  for  any 
recommendations.  Comments  received 
on  or  before  October  14.  1994  for  the 
1995  Aimual  Meeting  Report  on 
Proposals,  and  October  21. 1994  for  the 
NEC  Report  on  Proposals,  will  be 
considered  by  the  NFPA  before  final 
action  is  taken  on  the  proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  published  at  the  1995  Annual 
Meeting  Report  on  Comments  by  March 
31,  1995,  and  the  NEC  Report  on 
Comments  by  April  14.  1995.  prior  to 
the  Annual  Meeting. 

A  copy  of  the  Report  on  Comments 
will  be  sent  automatically  to  each 
commenter.  Action  on  the  reports  of  the 
Technical  Committees  (adoption  or 
rejection)  will  be  taken  at  the  Armual 
Meeting.  May  22-25,  1995  in  Denver, 
Colorado,  by  NFPA  members. 

Authority:  15  U.S.C  272. 
Dated:  July  5. 1994. 
Samuel  Kramer, 

Associate  Dinrctor. 
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NFPA  18  .. 
NFPA  24  ... 
NFPA  26  ... 
NFPA  33  ... 
NFPA  34  ... 
NFPA  43A 
NFPA  52  ... 
NFPA  61  ... 


NFPA  70 

NFPA  75 

NFPA  80 

NFPA  85C  

NFPA  86 

NFPA  86C  

NFPA  86D  

NFPA  88A  

NFPA  83B  

NFPA  923  
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NFPA  130 

NFPA  150 

NFPA  203 

NFPA  220 

NFPA  232 

NFPA  232AM  ... 

NFPA  251  

NFPA  253 

NFPA  264 

NFPA  269 

NFPA  291  _. 

NFPA  297 

NFPA  303 

NFPA  307 

NFPA  312 

NFPA  407 

NFPA  409 

NFPA  414  

NFPA  418 

NFPA  481  , 

NFPA  560 

NFPA  701  

NFPA  703 

NFPA  720 

NFPA  780 

NFPA  804  

NFPA  820 

NFPA  901  

NFPA  902M 
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NFPA  1051  
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NFPA  1581  
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NFPA  1600 

NFPA  1983 

NFPA  8506 


Federal  Register  /  Vol.  59.  No.  131  /  Monday,  July  11,  1994  /  Notices 


Federal  Register  / 


1 995  Annual  Meeting  Report  on  Proposals— Continued 

lP=Parttal  revision;  W=Withdrawal;  R-Reconfirmation;  N=New;  C=Complete  Revision] 


Title 


Wetting  Agents , 

Installation  of  Private  Fire  Service  Mains  and  Their  Appurtenances _ „...^ ...„ 

Supervision  of  Valves  Controlling  Wafer  Supplies  for  Fire  Protection „.... 

Spray  Application  Using  Flammable  arxj  Combustible  Materials , «. ..;.. 

Dippirig  and  Coating  Processes  Using  Flammable  or  Combustit»te  Liquids _„ 

Liquid  and  Solid  Oxidizers  (Will  be  renumtjered  NFPA  430  ; 

Compressed  Natural  Gas  (CNG)  Vehicular  Fuel  Systems 

Standard  for  the  Prevention  of  Fire  and  Dust  Explosions  in  Agricultural  and  Food  Product  Facilities  (Com- 
bining and  Redesignating  NFPA  61  A,  61 B,  61 C  and  61 D). 

National  Electrical  Code 

Electronic  Computer/Data  Processing  Equipment 

Fire  Doors  and  Fire  Windows  

Furnace  Explosions/Implosions  in  Multiple  Bumer  Boiler-Furnaces  (Will  be  renumbered  NFPA  8502)  

Ovens  and  Furnaces ., ..^ ,^. 

Irxlustrial  Furr^aces  Using  a  Special  Processing  Atnxjsphere 

Industnal  Furnaces  Using  Vacuum  as  an  Atmosphere „ 

Parking  Structures '. „ „ 

Repair  Garages 

Smoke  Management  Systems  in  Malls,  Atria,  and  Large  Areas _ .„ „. „ 

Laser  Fire  Protection , .„ . _ „ 

Fixed  Guideway  Transit  Systems  . .... .„ „ 

Fire  Safety  in  Racetrack  Stables  „ .„..,......„ . „_ 1 „.. 

Roof  Coverings  and  Roof  Deck  Constructk>ns _ „.. 

Types  of  BuikJing  Construction  „ „ „ , ; 

Protection  of  Records 

Fire  Protecton  for  Archives  and  Records  Centers  (Will  be  renumbered  232A)  „ _ 

Fire  Tests  of  BuiWing  Construction  and  Materials 

Critkal  Radiant  Flux  of  Floor  Covering  Systems  Using  a  Radiant  Heat  Energy  Source 

Heat  Release  Rates  for  Materials  and  Products  Using  an  Oxygen  Consumption  Calorimeter 

Toxw  Hazard  Modelir>g  „ 

Fire  Ftow  Testing  and  Marldng  of  Hydrants  „ „. _ i 

Telecommunk:atk)ns  Systems — Principles  and  Practfces  lor  Rural  and  Forestry  Servnes  _ „... 

Marinas  and  Boatyards 

Marine  Terminals,  Piers,  and  Wharves  . .„ 

Vessels  During  Constructkjn,  Repair,  and  Lay-Up „ _ _ 

Aircraft  Fuel  Servkang „ „ _ 

Aircraft  Hangars „ 

Aircraft  Rescue  and  Fire  Fighting  Vehicles  _ 

Heliports  „ „ „ , 

Titanium _ „ 

Storage,  Handling,  and  Use  of  Ethylene  OxkJe  for  Sterilizatkxi  and  Fumigation  '. 

Fire  Tests  for  Flame-Resistant  Textiles  and  Films \ .._ 

Fire  Retardant  Impregnated  Wood  and  Flame  Retardant  Coatings  for  Building  Materials 

HousehoW  Carbon  Monoxide  (CO)  Waming  Equipment  and  Fuel  Gas  Warning  Equipment  

Lightning  Protectwn  Code _ _.„.. .. 

Advance  Lightwater  Reactor  Electric  Generating  Plants „ 

Wastevi^ater  Treatment  and  Collection  Facilities  „ ." .„. 

Uniform  Coding  for  Fire  Protectksn  „ 

Fire  Reporting  FieW  InckJent  Manual „ 

Fire  Reporting  Property  Survey  GukJe  „ „ 

Incident  Follow-up  Report  Guide  

WikJIarxl  Fire  Management  Personr>el  Professional  Qualifications „ 

Outdoor  Display  of  Fireworks 

High  Power  Rocketry  „_ „ 

Fire  Department  Incident  Management  System „ 

Fire  Department  Infection  Corrtrol  Program 

Fire  Fighter  Physical  Performance  

Disaster  Management •.„ 

Fire  Servk;e  Life  Safety  Rope,  Harnesses,  arxl  Hardware  

Heat  Recovery  Steam  Generators 
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IFR  Doa  94-16667  Filed  7-a-94;  8:45  am] 

BILLING  COOC  3S10-i:Ml 


Prospective  Grant  of  Exclusive  Patent 
License 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 


ACTION:  Extension  of  Time  Period  for 
Notice  of  Prospective  Grant  of  Exclusive 
Patent  License. 

SUMMARY:  In  the  Federal  Register  on 
January  20,  1994  (59  FR  3072),  the 
National  Institute  of  Standards  and 


Technology  ("NIST"),  U.S.  Department 
of  Commerce,  issued  a  notice  in 
accordance  with  35  U.S.C.  209(c)(1)  and 
37  CFR  404.7(a)(l)(i)  that  NIST  was 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  to  practice 
the  invention  embodied  in  U.S.  Patent 
Number  5.295,176,  titled  "Method  and 
Apparatus  for  Precisely  Measuring 
Voltages  Applied  to  X-Ray  Sources"  to 
Radcal  Corporation,  having  a  place  of 
Business  in  Monrovia,  California.  In  the 
course  of  negotiations  with  Radcal 
Corporation,  additional  matters  have 
arisen  which  may  affect  the  prospective 
license,  and  which  NIST  wishes  to  bring 
to  the  attention  of  potential  respondents 
through  this  notice. 

ADDRESSES:  Bruce  E.  Mattson.  National 
Institute  of  Standards  and  Technology, 
Industrial  Partnerships  Program. 
Building  221,  Room  B-256, 
Gaithersburg,  MD  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  E.  Mattson  (301)  975-6501. 
DATES:  Any  party  wishing  to  apply  for 
a  hcense  under  U.S.  Patent  Number 
5,295,176  or  wishing  to  oppose  the  grant 
of  the  license  to  Radcal  Corporation 
should  write  to  the  address  shown 
above  no  later  than  August  10. 1994. 
SUPPLEMENTARY  INFORMATION:  As 
announced  in  the  earlier  Federal 
Register  notice,  the  prospective 
exclusive  Ucense  will  be  royalty-bearing 
and  will  comply  with  the  terms  and 
conditions  of  35  U.S.C.  209  and  37  CFR 
404.7.  The  prospective  exclusive  hcense 
may  be  granted  unless,  within  thirty 
days  from  the  date  of  this  pubUshed 
notice,  NIST  receives  written  evidence 
and  argument  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

NIST  now  wishes  to  inform  the  public 
that  in  addition  to  the  above  identified 
license.  NIST  is  willing  to  enter  into  a 
Cooperative  Research  and  Development 
Agreement  ("CRADA")  to  perform 
further  research  on  the  invention  for  the 
purposes  of  commercialization.  This 
CRADA  will  be  conducted  by  NIST 
without  any  additional  charge  to 
whatever  party  or  parties  license  the 
patent.  Further,  NIST  is  willing  to  grant 
to  the  licensee  or  licensees  an  option  to 
negotiate  for  royalty-free  exclusive 
licenses  for  any  jointly  owned  patents 
which  occur  under  the  CRADA  which 
are  improvements  on  U.S.  Patent 
Number  5,295,176,  as  well  as  an  option 
to  negotiate  for  exclusive  royalty- 
bearing  licenses  for  NIST  employee 
inventions  which  occur  under  the 
CRADA. 

U.S.  Patent  Number  5,295,176 
provides  a  method  of  precisely 
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Technology  ("NIST").  U.S.  Department 
of  Commerce,  issued  a  notice  in 
accordance  with  35  U.S.C.  209(c)(1)  and 
37  CFR  404.7(a)(l)(i)  that  NIST  was 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  to  practice 
the  invention  embodied  in  U.S.  Patent 
Number  5.295,176.  titled  "Method  and 
Apparatus  for  Precisely  Measuring 
Voltages  Applied  to  X-Ray  Sources"  to 
Radcal  Corporation,  having  a  place  of 
Business  in  Monrovia,  California.  In  the 
course  of  negotiations  with  Radcal 
Corporation,  additional  matters  have 
arisen  which  may  affect  the  prospective 
license,  and  which  NIST  wishes  to  bring 
to  the  attention  of  potential  respondents 
through  this  notice. 

ADDRESSES:  Bruce  E.  Mattson.  National 
Institute  of  Standards  and  Technology. 
Industrial  Partnerships  Program. 
Building  221 .  Room  B-256. 
Gaithersburg,  MD  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  E.  Mattson  (301)  975-6501. 
DATES:  Any  party  wishing  to  apply  for 
a  hcense  under  U.S.  Patent  Niunber 
5,295,176  or  wishing  to  oppose  the  grant 
of  the  license  to  Radcal  Corporation 
should  write  to  the  address  shown 
above  no  later  than  August  10.  1994. 
SUPPLEMENTARY  INFORMATION:  As 
announced  in  the  earlier  Federal 
Register  notice,  the  prospective 
exclusive  license  will  be  royalty-bearing 
and  will  comply  with  the  terms  and 
conditions  of  35  U.S.C.  209  and  37  CFR 
404.7.  The  prospective  exclusive  hcense 
may  be  granted  unless,  wdthin  thirty 
days  from  the  date  of  this  published 
notice,  NIST  receives  written  evidence 
and  argument  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

NIST  now  wishes  to  inform  the  public 
that  in  addition  to  the  above  identified 
license,  NIST  is  willing  to  enter  into  a 
Cooperative  Research  and  Development 
Agreement  ("CRADA")  to  perform 
further  research  on  the  invention  for  the 
purposes  of  commercialization.  This 
CRADA  will  be  conducted  by  NIST 
without  any  additional  charge  to 
whatever  party  or  parties  license  the 
patent.  Further,  NIST  is  willing  to  grant 
to  the  licensee  or  licensees  an  option  to 
negotiate  for  royalty-free  exclusive 
licenses  for  any  jointly  owned  patents 
which  occur  under  the  CRADA  which 
are  improvements  on  U.S.  Patent 
Number  5,295,176,  as  well  as  an  option 
to  negotiate  for  exclusive  royalty- 
bearing  licenses  for  NIST  employee 
inventions  which  occur  imder  the 
CRADA. 

U.S.  Patent  Number  5,295,176 
provides  a  method  of  precisely 


measuring  the  accelerating  voltage 
applied  to  an  x-ray  tube  using  a  simple 
apparatus  with  a  direct  reading  taken 
from  a  spectrographic  image  of  the 
radiation  produced  by  the  x-ray  tube. 

The  availabiUty  of  the  invention  for 
licensing  was  pubUshed  in  the  Federal 
Register,  Vol.  58,  No.  93  (May  17, 1993). 
A  copy  of  the  patent  may  be  obtained 
from  NIST  at  the  foregoing  address. 

Dated:  June  30.  1994. 
Samuel  Kramer, 
Associate  Director. 

[FR  Doc.  94-16621  Filed  7-ft-94;  8:45  ami 
BILUNG  CODE  )$1fr-13-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Transshipment  Charges  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

July  5,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  charging 
transsshipments  to  1994  limits. 

EFFECTIVE  DATE:  July  11,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

In  a  notice  published  in  the  Federal 
Register  on  June  28. 1993  (58  FR  34568), 
CITA  announces  that  Customs  would  be 
conducting  other  investigations  of 
transshipments  of  textiles  produced  in 
China  and  exported  to  the  United  States. 
Based  on  these  investigations,  the  U.S. 
Customs  Service  has  determined  that 
textile  products  in  Categories  339  and 
352,  produced  or  manufactured  in 
China,  and  entered  into  the  United 
States  with  the  incorrect  country  of 
origin,  were  transshipped  in 
circiunventlon  of  the  Memorandum  of 
Understanding  dated  Jemuary  17, 1994 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
China.  Consultations  were  held  between 
the  Governments  of  the  United  States 
and  the  People's  Republic  of  China  on 
this  matter  on  June  9  through  10.  1994. 
Accordingly,  in  the  letter  published 
below,  the  Chairman  of  CITA  directs  the 


Commissioner  of  Customs  to  charge  the 
following  amounts  to  the  1994  quota 
levels  for  the  categories  listed  below: 


Category 


339 


352 


Amounts  to  be 
charged 


59,165  dozen  of  which 
55.004  dozen  are  in 
Category  339-S. 

1,343.603  doeen. 


As  a  result  of  the  charges,  the  current 
limit  for  Category  352  will  be  filled. 

U.S.  Customs  continues  to  conduct 
other  investigations  of  such 
transshipments  of  textiles  produced  in 
China  and  exported  to  the  United  States. 
The  charges  resulting  from  these 
investigations  will  be  published  in  the 
Federal  Register. 

The  U.S.  Government  is  taking  this 
-  action  pursuant  to  the  U.S.  letters  dated 
July  1.  1994.  U.S.  diplomatic  note,  the 
Memorandum  of  Understanding  dated 
January  17.  1994  between  the 
Govenments  of  the  United  States  and 
the  People's  Republic  of  China,  and  in 
conformity  with  Paragraph  16  of  the 
Protocol  of  Extension  and  Article  8  of 
the  Arrangement  Regarding 
International  Trade  in  Textiles,  done  at 
Geneva  on  December  20,  1973  and 
extended  on  December  14,  1977, 
December  22, 1981,  July  31,  1986, 
December  9,  1992  and  December  9, 
1993. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29. 1993). 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplementatioD  of  Textile 
Agreements 

July  5,  1994. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  To  facilitate 
implementation  of  the  Memorandum  of 
Understanding  dated  January  17. 1994. 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China,  I 
request  that,  effective  on  July  11. 1994,  you 
charge  the  following  amounts  to  the 
following  categories  for  the  1994  restraint 
period  (see  directive  dated  January  24, 1994): 


Category 

AofKXint  to  be  charged 
to  1994  linTit 

339 

59.165  dozen  of  wtiich 
55.004  dozen  are  in 
Category  339-S '. 

35324 
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352 


Establishment  of 


Amount  to  be  charged 
to  1994  limit 


1,343,603  dozen. 


al  HTS  numbers  except 
.10.0045,     6109.10.0060 


'Category  339-S 
6109.10.0040.    610$ 
and  6 109. 10.0065 

This  letter  will  be|published  in  the  Federal 
Register. 

Sincerely, 
Rita  D.  Hayes. 

Chairman,  Committ^  for  the  Implementation 
of  Textile  Agreemen 

|FR  Doc  94-16742;  I  iled  7-ft-94;  8:45  amj 
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a  New  Export  Visa 


Arrangefnent  for  Silk  Apparel 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

July  5.  1994. 

AGENCY:  Committc  e  for  the 

Implementation  of  Textile  Agreements 

(OTA).  I 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

export  visa  requirf  ments  for  silk 

apparel.  J 

EFFECTIVE  DATE:  Juily  15,  1994. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212.     j 

SUPfM.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended)  section  204  of  the 
Agricultural  Act  of  1^56.  aa  amended  (7 
U.S.C  1854). 

TheGovemmems  of  the  United  States 
and  the  People's  HepubHc  of  China 
reached  agreement,  effected  by 
exchange  of  notes  dated  June  23, 1994 
and  Jxme  27, 1994i  to  establish  an  export 
visa  arrangement  lor  certain  silk  apparel 
products,  produced  or  manufactured  in 
China  and  exported  from  China  on  and 
after  July  15, 1994i  Goods  exported 
during  the  period  July  15, 1994  through 
August  15. 1994  s^all  not  be  denied 
entry  for  lack  of  a  Visa.  All  goods 
exported  after  Au^st  15, 1994  must  be 
accompanied  by  alvisa. 

A  description  of  the  apparel 
categories  in  terras  of  HTS  numbers  is 
available  in  the  1994  U.S. 
CORRELATION:  S^lk  Apparel 
Categories  with  th0  Harmonized  Tariff 
Schedule  of  the  Utiited  States  (see 
Federal  Register  notice  59  PR  15381, 
pubhshed  on  Aprfl  1,  1994). 

Interested  persons  are  advised  to  take 
all  necessary  stepi  to  ensure  that  such 
silk  apparel  products  that  are  entered 
into  the  United  States  for  consumption, 


or  withdrawn  firom  warehouse  for 
consumption,  will  meet  the  visa 
requirements  set  forth  in  the  letter 
pubhshed  below  to  the  Commissioner  of 
Customs. 
Rita  O.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Impt«B«iiatioii  of  Textile 
Agreements 

July  5,  1994. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  pursuant  to  the 
Silk  Visa  Arrangement,  effected  t>y  exchange 
of  notes  dated  June  23. 1994  and  June  27, 
1994,  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China:  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3, 1972. 
as  amended,  you  are  directed  to  prohibit, 
effective  on  July  15, 1994,  entry  into  the 
Customs  territory  of  the  United  States  (i.e., 
the  50  states,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  silk  apparel 
products  in  Categories  733-736,  738-748, 
750-752,  758  ana  759,  produced  or 
manufactured  in  China  and  exp>orted  from 
China  on  and  after  July  15, 1994  for  which 
the  Government  of  the  People's  Republic  of 
China  has  not  issued  an  appropriate  export 
visa  fully  described  below.  Should  additional 
categories,  merged  categories  or  part 
categories  be  added  to  the  bilateral  agreement 
or  become  subject  to  import  quotas,  me  entire 
category(s)  or  part  categoryfs)  shall  be 
included  in  th«  coverage  of  this  arrangement 
on  an  agreed  effective  date.  Goods  exported 
during  the  period  Julv  15, 1994  through 
August  15, 1994  shall  not  be  denied  entry  for 
lack  of  a  visa. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
export  licenseycommercial  invoice  or 
successor  document.  The  license  will  be 
printed  on  a  purple  guilloche  pattern 
background.  The  original  visa  shall  not  be 
stamped  on  duplicate  copies  of  the  invoice. 
The  original  invoice  with  the  original  visa 
stamp  will  he  required  to  enter  the  shipment 
into  the  United  States.  Duplicates  of  the 
invoice  and/or  visa  may  not  be  used  for  this 
purpose. 

Each  visa  stamp  shall  include  the 
following  information: 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
begiiming  with  one  numerical  digit  for  the 
last  digit  of  the  year  of  export,  followed  by 
the  two  character  alpha  country  code 
specified  by  the  International  Organization 
for  Standardization  (lSO)(the  code  for  China 
Is  "CN"),  and  a  six  digit  numerical  serial 
number  identifying  the  shipment;  e.g., 
4CN123456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day.  nu>nth  and  year  on 
which  the  visa  was  issued. 


3.  The  signature  of  the  issuing  official. 

4.  The  correct  cat^ory(s),  merged 
category(s),  part  category(s),  quantity(s)  and 
unit(s)  of  quantity  in  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Conelation  and  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS  or 
successor  documents)  shall  be  reported  in  the 
spaces  provided  within  the  visa  stamp  (e.g., 
"Cat.  340-510  DOZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Meiged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment  (e.g..  Categories  347/348 
may  be  visaed  as  347/348  or  if  the  shipment 
consists  solely  of  347  merchandise,  the 
shipment  may  be  visaed  as  "Cat.  347,"  but 
not  as  "Cat.  348"). 

U.S.  Customs  shall  not  permit  entry  if  the 
shipmient  does  not  have  a  visa,  or  if  the  visa 
numt>er,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  entry  shall  he  permitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 

If  the  visa  is  not  acceptable  then  a  new  visa 
must  be  obtained  from  the  Government  of  the 
People's  Republic  of  China,  replacement  visa 
issued  by  the  Embassy  of  the  People's 
Republic  of  China  in  Washington,  D.C.,  or  a 
visa  waiver  may  be  issued  by  the  Committee 
for  the  bnplecoentation  of  Textile  Agreements 
at  the  request  of  the  Embassy  of  the  People's 
Republic  of  China  in  Washington,  DC,  and 
presented  to  the  U.S.  Customs  Service  before 
any  portion  of  the  shipment  will  be  released. 
The  waiver,  if  used,  only  waives  the 
requirement  to  present  a  visa  vrith  the 
shipment.  It  does  not  waive  the  quota 
requirement. 

The  replacement  visa  shall  consist  of  a 
Textile  Export  Visa/Iirvoice  fonn  l)earing  an 
official  Chinese  Embassy  emt>ossed  stamp  on 
the  front  and  include  the  standard 
information  required  on  an  export  visa  and 
the  signature  of  an  official  authorized  by  the 
Government  of  the  People's  Republic  of 
China  to  issue  replacement  visas.  The 
signature  must  match  one  of  two  original 
signatures  of  authorized  officials  provided  to 
the  Government  of  the  United  States  by  the 
Government  of  the  People's  Republic  of 
China.  U.S.  Customs  shall  not  permit  entry 
of  the  shipment  if  eny  of  the  information 
required  on  the  replacement  visa  is  missing, 
incorrect  or  illegible,  or  has  been  crossed  out 
or  altered  in  any  way. 

If  import  quotas  are  in  force.  U.S.  Customs 
Service  shall  charge  only  the  actxial  quantity 
in  the  shipment  to  the  correct  category  limit. 
If  a  shipment  frtim  the  People's  Republic  of 
China  has  heen  allowed  entry  into  the 
commerce  of  the  United  States  with  either  an 
incorrect  visa  or  no  visa,  and  redelivery  is 
requested  but  caimot  be  made,  U.S.  Customs 
shall  charge  the  shipment  to  the  correct 
category  limit  whether  or  not  a  replacement 
visa  or  visa  waiver  is  provided. 


The  complete  name  and  address  of  a 
company  actually  involved  in  the 
manufacturing  process  of  the  textile  product 
covered  by  the  visa  shall  be  provided  on  the 
textile  visa  document. 

Merchandise  impwrted  for  the  piersonal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  U.S.$250  or  less, 
do  not  require  a  visa  for  entry. 

The  visa  stamp  remains  unchanged. 

The  actions  taken  concerning  the 
Government  of  the  People's  Republic  of 
China  with  respect  to  iinports  of  textiles  and 
textile  products  in  the  foregoing  categories 
have  been  determined  by  the  Committee  for 
the  Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1).  This  letter  will  be  published 
in  the  Federal  Register. 

Sincerely. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  94-16711  Filed  7-8-94:  8:45  ami 
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Announcement  of  Suspension  of 
Enforcement  of  Import  Restraint 
Limits,  Guaranteed  Access  Levels  and 
Export  Visa  Requirements  for  Cotton 
and  Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Haiti 

July  5. 1994. 

-AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  suspending 
the  enforcement  of  limits,  guaranteed 
access  levels  and  export  visa 
requirements. 

EFFECTIVE  DATE:  July  6,  1994.   .   - 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  12917  of  May 
21. 1994;  Executive  Order  11651  of  March  3, 
1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Based  on  Executive  Order  12917,  in 
the  letter.published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  prohibit 
the  importation  of  any  textile  or  apparel 
product,  produced  or  manufactured  in 
Haiti  and  exported  from  Haiti  to  the 
United  States  after  May  21. 1994.  Also, 
U.S.  Customs  will  neither  accept  nor 
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The  complete  name  and  address  of  a 
company  actually  involved  in  the 
manufacturing  process  of  the  textile  product 
covered  by  the  visa  shall  be  provided  on  the 
textile  visa  document. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  U.S.S250  or  less, 
do  not  require  a  visa  for  entry. 

The  visa  stamp  remains  unchanged. 

The  actions  taken  concerning  the 
Government  of  the  People's  Republic  of 
China  with  respect  to  imports  of  textiles  and 
textile  products  in  the  foregoing  categories 
have  been  determined  by  the  Committee  for 
the  Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1).  This  letter  will  be  published 
in  the  Federal  Register. 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  94-16711  Filed  7-8-94;  8:45  ami 
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Announcement  of  Suspension  Of 
Enforcement  of  Import  Restraint 
Limits,  Guaranteed  Access  Levels  and 
Export  Visa  Requirements  for  Cotton 
and  Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Haiti 

July  5. 1994. 

-AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA).  . 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  suspending 
the  enforcement  of  limits,  guaranteed 
access  levels  and  export  visa 
requirements. 

EFFECTIVE  DATE:  July  6,  1994.  ^  -     . 
FOfl  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  12917  of  May 
21, 1994;  Executive  Order  11651  of  March  3, 
1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Based  on  E.xecutive  Order  12917.  in 
the  letter.published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  prohibit 
the  importation  of  any  textile  or  apparel 
product,  produced  or  manufactured  in 
Haiti  and  exported  from  Haiti  to  the 
United  States  after  May  21, 1994.  Also, 
U.S.  Customs  will  neither  accept  nor 


sign  the  ITA-370P  form  for  shipments 
of  U.S.  formed  and  cut  parts  destined 
for  assembly  in  Haiti  and  re-entry  into 
the  United  States  under  the  Special 
Access  Program. 
Rita  D.Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  Ibr  the  Implementation  of  Textile 
Agreements 

July  5,  1994. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  Effective  on  July  6, 
1994,  you  are  directed  to  prohibit  the 
importation  of  any  textile  or  apparel  product, 
produced  or  manufactured  in  Haiti  and 
exported  from  Haiti  to  the  United  States. 

Also,  you  are  directed  to  neither  accept  nor 
sign  the  ITA-370P  form  for  shipments  of  U.S. 
formed  and  cut  parts  destined  for  assembly 
in  Haiti  and  re-entry  into  the  United  Stales 
under  the  Special  AccessTrogram. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreetrients. 
[FR  Doc.  94-16712  Filed  7-8-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Golden  FieJd  Office;  Notice  of  Grant 
Award  to  Colorado  State  University 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
'600.7.  is  announcing  its  intention  to 
award  a  grant  to  Colorado  State 
University,  for  continuing  research  in 
support  of  the  DOE  Office  of  Building 
Energy  Research  programs.  The  project 
seeks  to  develop  and  improve  solar 
domestic  hot  water  systems. 

ADDRESSES:  Questions  regarding  this 
annoimcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office,  1617  Cole  Blvd.,  Golden. 
Colorado  80401.  Attention:  John  W. 
Meeker,  Contract  Specialist.  303-275- 
4748. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  basic  research  will  contribute 
to  the  DOE  niission  by  assisting  in  the 
development  of  improved  solar  water 
heating  technologies  for  use  in 
buildings. 


Successful  completion  of  this  research 
would  advance  the  goal  of  wide 
commercialization  of  solar  water 
heating  systems.  Deploying  these 
technologies  will  reduce  energy  use  in 
buildings  which,  in  the  U.S.,  accounts 
for  about  40%  of  annual  national  energy 
consumption. 

EXDE  has  performed  a  review  in 
accordance  with  10  CFR  600.7  and  has 
determined  that  the  activity  to  be 
funded  is  necessary  to  satisfactorily 
complete  the  current  research.  DOE 
Funding  for  the  Grant  is  estimated  at 
$212,000  and  the  anticipated  period  of 
performance  is  twelve  (12)  months. 

Issued  in  Golden.  Colorado  on  June  28, 
1994. 

John  W.  Meeker. 

Chief  Procurement.  Golden  Field  Office. 
[FR  Doc.  94-l€703  Filed  7-8-94;  845  am] 
BILLING  CO06  64S0-01-M 


Pittsburgh  Energy  Tectinology  Center; 
Noncompetitive  Financial  Assistance; 
Electric  Power  Research  Institute 

AGENCY:  Pittsburgh  Energy  Technology 
Center.  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Pittsburgh  Energy 
Technology  Center  (PETC)  announces 
that  pursuant  to  10  CFR  600.7(b)(2)(i).  it 
intends  to  award  a  Cooperative 
Agreement  to  Electric  Power  Research 
Institute  for  "Cofunding  of  the  EPRI 
Upgraded  Coal  Interest  Group  Program" 
This  activity  would  be  conducted  by  the 
applicant  using  its  own  resources  or 
those  donated  or  provided  by  third 
parties;  however,  DOE  support  of  this 
activity  would  enhance  the  public 
benefits  to  be  derived  and  DOE  knows 
of  no  other  entity  which  is  conducting 
or  is  planning  to  conduct  such  an 
activity. 

ADDRESSES:  U.S.  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center. 
Acquisition  and  Assistance  Division. 
P.O.  Box  10940,  MS  921-118. 
Pittsburgh.  PA  15236-0940.  . 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Hunter,  Contract  Specialist. 
412/892-4872. 

SUPPLEMENTARY  INFORMATION: 

Cooperative  Agreement  No.;  DE- 
FC22-94PC94153. 

Title  of  Research  Effort:  Cofunding  of 
the  EPRI  Upgraded  Coal  Interest  Group 
Program. 

Awardee 

Electric  Power  Research  Institute 

Term  of  Assistance  Award:  18  months 
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Cost  of  Assistan< «  Effort:  The  total 
estimated  project  \alue  is  $570,000. 

Objective:  The  o  ijective  of  this  project 
is  to  form  a  workic  g  group  consisting  of 
electric  power  producers,  state  and 
federal  agencies,  a]  id  private  vendors 
that  is  interested  ii  fimding  studies  that 
promote  the  comm  ercial  availability  of 
upgraded  coal  tech  nologies  and 
utilization  of  prodi  icts  derived 
therefrom. 

Dated;  June  20, 19*^ 
Richard  D.  Rogus, 

Contracting  Officer. 

|FR  Doc.  94-16702  FJIed  7-8-94:  8;45  am] 

BU.UNG  CC  -.£  ft43O-01-« 


Golden  F:e:d  Officfe 
Cooperative 
Florida  Solar 


,  Notice  of 
Agreement  Award  to  the 
Ener  )y  Center 


lent 


AGENCY:  Dcpartm 
ACTION:  Notice  of  f 
Financial  Assistance 


of  Energy, 
r^oncompetitive 
Award. 


SUMMARY:  The  US 
Energy  (DOE),  pur^ant 
Financial  Assistani « 
600.7.  is  announci]  ig 
award  a  cooperativ  3 
Florida  Solar  Enerj  y 
of  Central  Florida  5r 
research  efforts  in 
Office  of  Building 
programs.  The  pro^t 
developing  ratings, 
installation  guideli  n 
monitoring  prograi  is 
hot  water  systems 


Department  of 
to  the  DOE 

Rules.  10  CFR 

its  intention  to 
agreement  to  the 

Center,  University 

continuing 
upport  of  the  DOE 
jiergy  Research 

will  assist  in 
standards,  labels, 
es  and  utility 

for  solar  domestic 


ADDRESSES: 

announcement  ma 
U.S.  Department  o 
Field  Office.  1617 
Colorado  80401. 
Bippus,  Contract 
275-4793.  The 
John  W.  Meeker. 
Heather  L.  Collins 


US! 


el  ion 


SUPPLEMENTARY 

proposed  basic 
to  the  DOE  missior 
development  of  improv 
technologies  for 
Successful  compl 
would  advance  the 
commercialization 
heating  systems, 
technologies  will 
buildings  which,  ii 
for  about  40%  of 
consumption. 

DOE  has  perfom^d 
accordance  with  1( 
determined  that  th 
funded  is  necessar 
complete  the  curre  it 
funding  for  the  Coc  perati 


Questions  regarding  this 

be  addressed  to  the 
Energy,  Golden 
I  )ole  Blvd.,  Golden, 
Ai  tention:  Cidney  L. 
A  iministrator,  303- 
Cor  tracting  Officer  is 
Project  Officer  is 
1303-275-4730. 


T  lei 


INF  >rmation: 


The 
research  will  contribute 
by  assisting  in  the 

ed  solar  hep. ting 
in  buildings. 

of  this  research 
goal  of  wide 
of  solar  water 
D  ploying  these 
r  duce  energy  use  in 
the  U.S.,  accounts 
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a  re\aew  m 
CFR  600.7  and  has 
activity  to  be 
to  satisfactorily 
research.  DOE . 
ve  Agreement 


is  estimated  at  $354,031  and  the 
anticipated  period  of  performance  is 
twelve  (12)  months. 

Issued  in  Golden,  Colorado  on  [une  29, 
1994. 

John  W.  Meeker, 

Chief  Procurement,  Golden  Field  Office. 
|FR  Doc.  94-16704  Filed  ■/-8-94;  8:45  am) 

BtUJNO  CODE  64S0-01-M 


Golden  Field  Office;  Notice  of  Financial 
Assistance  Award  to  International 
Geottiermal  Association 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  financia]  assistance 
award  in  response  to  a  non-competitive 
financial  assistance  application. 

summary:  The  U.S.  IDepartment  of 
Energy  (EXDE)  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7(b)(2)  is  announcing  its  intention 
to  make  a  finemcial  assistance  award  to 
the  International  Geothermal 
Association  to  organize,  convene  and 
market  the  World  Geothermal  Congress 
1995,  which  is  to  be  held  in  Florence, 
Italy. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office,  1617  Cole  Blvd.,  Golden, 
CO  80401.  Attention:  Ruth  E  Adams, 
Contract  Specialist,  or  at  phone  number 
(303)  275^722.  The  Contracting  Officer 
for  this  action  is  John  W.  Meeker.  The 
Project  Officer  for  this  action  is  Jeff 
Hahn. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  was  a  solicited  application. 
The  primary  purpose  of  the  World 
Geothermal  Conference  (WGC)  1995  is 
to  provide  a  forum  for  international 
exchange  of  scientific  and  technological 
information  on  geothermal  development 
during  the  period  1990-1995.  The 
International  Geothermal  Association 
(IGA)  is  convening  and  organizing  the 
WGC.  The  Department  believes  that  the 
proposed  effort  will  benefit  the  public, 
and  that  providing  financial  assistance 
through  a  grant  mechanism  is  an 
appropriate  method  for  providing 
funding.  Through  this  financial 
assistance  the  U.S.  Department  of 
Energy  will  be  listed  as  a  sponsor  of  the 
WGC.  Competition  for  this  effort  would 
have  an  adverse  effect  on  the  urgency 
and  completion  of  the  activities. 

The  proposed  project  will  contribute 
to  the  DOE  mission  of  ".  .  .  providing 
the  scientific  and  educational 
foundation  and  technology ... 
necessary  to  achieve  efficiency  in 
energy  use,  diversity  in  energy  sources, 
and  access  to  technical  information 


.  .  .".  The  IGA  will  do  this  by  providing 
a  forum  on  an  international  scale  where 
the  U.S.  geothermal  industry  can 
exchange  scientific  and  technological 
information. 

The  objective  of  this  effort  is  to 
convene  an  international  conference 
where  governments  and  industry  can 
meet  and  share  scientific  and 
technological  information  as  well  as 
their  relevant  experiences.  The  WGC  '§5 
will  provide  the  forum  for  presentations 
of  world-wide  electrical  and  direct  use. 
country  updates,  reports  on        ■  .  ;.  ■ 
international  cooperative  projects  and    . 
other  invited  papers.  Pre-congress 
courses  v«ll  be  taught  by  experts  in  the 
field  on  subjects  such  as:  Drafting  a 
Geothermal  Project  for  Financing  by 
International  Organizations.  Injections, 
Drilling  Technology  and  Regulation. 
Software  for  Geothermal  Applications. 
Geothermal  Heat  Pumps,  Small  Power 
Plants,  Direct  Uses  and  Environmental 
Aspects  of  Geothermal  Development 

The  probability  of  meeting  the 
objectives  listed  above  are  very  high, 
given  that  the  IGA  has  been  successful 
in  the  past  for  similar  endeavors. 

The  staff  of  the  International 
Geothermal  Association  is  qualified  and 
positioned  to  provide  this  service.  The 
IGA  is  an  international  association  for 
the  geothermal  industry.  Its  membership 
includes  1 ,971  organizations  and 
individuals. 

The  IGA's  base  of  operations  is  an    - 
office  in  Berkeley,  California,  and  is 
fully  capable  of  meeting  their  needs. 

The  budget  proposed  for  the 
anticipated  work  was  reviewed  and  is 
considered  to  be  appropriate  and 
adequate. 

The  public  benefit  to  be  derived  from 
the  World  Geothermal  Conference  is  the 
opportunity  for  the  geothermal  industry 
to  meet  and  exchange  information  and 
experiences,  as  well  as  to  encourage 
research,  development  and  use  of 
geothermal  energy  world  wide. 

The  services  provided  through  this 
proposed  grant  fully  support  the 
program's  direction  and  objectives.  The' 
International  Geothermal  Association  is 
taking  the  lead  role  in  organizing, 
convening  and  marketing  the  World 
Geothermal  Conference  1995.  The  IGA 
is  qualified  and  positioned  to  undertake 
this  task  since  they  organized  the  last 
WGC  in  New  Zealand  in  1993. 
Competition  for  this  effort  would  have 
a  significant  adverse  impact  on  the 
urgency  and  completion  of  the  proposed 
activities. 


Federal  Register  / 


Issued  in  Golden,  Colorado  on:  June  23, 
1994. 

John  W.  Meeker, 

Chief  Procurement,  Golden  Field  Office. 
IFR  Doc.  94-16705  Filed  7-*-94;  8:45  am] 

BIUJNC  CODE  6450-01-M 

Golden  Field  Office;  Notice  of  Financial 

Assistance  Award  to  National  7 

Geothermal  Association  g 

AGENCY:  Department  of  Energy.  ^ 

ACTION:  Notice  of  finan,cial  assistance  " 
award  in  response  to  a  non-compeUtive 

financial  assistance  application.  ~" 

SUMMARY:  The  U.S.  Department  of  g 

Energy  (DOE)  pursuant  to  the  DOE  ij 

Financial  Assistance  Rules,  10  CFR  e 

600.7(b)(2)  is  announcing  its  intention  g 

to  make  a  financial  assistance  award  to  b 

the  National  Geothermal  Association  to  g 

provide  a  service  to  the  geothermal  u 

community  and  foster  business  a 

relationships  and  to  distribute  ai 

informational  material.  ii 

ADDRESSES:  Questions  regarding  this  n 
announcement  may  be  addressed  to  the 

U.S.  Department  of  Energy,  Golden  N 

Field  Office,  1617  Cole  Blvd..  Golden  d 

CO  80401 .  Attention:  Ruth  E.  Adams,  o 

Contract  Specialist  or  at  (303)  275-4722.  u 

The  Contracting  Officer  for  this  action  is  g< 

John  W.  Meeker.  The  Project  Officer  is  ti 
Jeffrey  L.  Hahn. 

SUPPLEMENTARY  INFORMATION:  This  G 

proposal  was  a  soficited  application.  bi 

The  National  Geothermal  Association  g< 

(NGAJ  will  be  merging  with  the  g< 
Geothermal  Resources  Association 

(GRA)  in  the  spring  of  1994  and  together  bi 

will  represent,  through  membership,  ti 
practically  the  entire  geothermal 

industry.  The  newly  formed  industry  ni 

association  will  be  called  the  P' 
Geothermal  Energy  Association  (GEA). 

The  Department  believes  that  the        "^  A 

proposed  effort  will  benefit  the  public,  e? 

and  that  providing  financial  assistance  at 

through  a  grant  mechanism  is  an  gf 

appropriate  method  to  providing  pi 
funding.  Competition  for  this  effort 

would  have  an  adverse  effect  on  N 

continuity  and  completion  of  the  V\ 

activities.  th 

The  proposed  project  will  contribute  th 

to  the  DOE  mission  of  "*  *   *  providing  o{ 

tlie  scientific  and  educational  in 

foundation  and  technology  *  *  .*  ec 

necessary  to  achieve  efficiency  in  er 

energy  use,  diversity  in  energy  sources.  gc 

and  access  to  technical  re 

information  *   *   *"  (quotation  from  the  of 

Energy  Mission  Statement).  The  D. 

National  Geothermal  Association  (NGA)  su 

will  do  this  by  providing  services  to  bj 
support  the  geothermal  industry 

through  various  activities  and  vdll  work  ob 
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Issued  in  Golden.  Colorado  on:  June  23, 
1994. 

John  W.  Meeker, 

Chief.  Procurement,  Golden  Field  Office. 
IFR  Doc.  94-16705  Filed  7-*-94,  8:45  ami 

BIUJNG  CODE  6450-01-M 


Golden  Field  Office;  Notice  of  Financial 
Assistance  Award  to  National 
Geottiermal  Association 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  financial  assistance 
award  in  response  to  a  non-competitive 
financial  assistance  application. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7(b)(2)  is  announcing  its  intention 
to  make  a  financial  assistance  award  to 
the  National  Geothermal  Association  to 
provide  a  service  to  the  geothermal 
community  and  foster  business 
relationships  and  to  distribute 
informational  material. 
ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office,  1617  Ck)le  Blvd..  Golden 
CO  80401,  Attention:  Ruth  E.  Adams, 
Contract  Specialist  or  at  (303)  275-4722. 
The  Contracting  Officer  for  this  action  is 
John  W.  Meeker.  The  Project  Officer  is 
Jeffrey  L.  Hahn. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  was  a  sohcited  appUcation. 
The  National  Geothermal  Association 
(NGAJ  will  be  merging  with  the 
Geothermal  Resources  Association 
(GELA)  in  the  spring  of  1994  and  together 
will  represent,  through  membership, 
practically  the  entire  geothermal 
industry.  The  newly  formed  industry 
association  will  be  called  the 
Geothermal  Energy  Association  (GEA). 
The  Department  believes  that  the        ^- 
proposed  effort  will  benefit  the  public, 
and  that  providing  financial  assistance 
through  a  grant  mechanism  is  an 
appropriate  method  to  providing 
funding.  Competition  for  this  effort 
would  have  an  adverse  effect  on 
continuity  and  completion  of  the 
activities. 

The  proposed  project  will  contribute 
to  the  DOE  mission  of  "*  *   *  providing 
tlie  scientific  and  educational 
foundation  and  technology  *  *  .* 
necessary  to  achieve  efficiency  in 
energy  use,  diversity  in  energy  sources, 
and  access  to  technical 
information  *   *   *"  (quotation  from  the 
Energy  Mission  Statement).  The 
National  Geothermal  Association  (NGA) 
will  do  this  by  providing  services  to 
support  the  geothermal  industry 
through  various  activities  and  will  work 


to  create  a  business  environment  in 
which  the  industry  can  thrive. 

Through  this  financial  assistance  the 
NGA  (a  non-profit  organization)  will 
mount  an  aggressive  campaign  of 
information  dissemination,  technology 
transfer  and  outreach.  The  objectives  for 
this  grant  are  as  follows: 

(1)  Geothermal  Energy  Conference — 
The  second  annual  conference  on 
geothermal  energy  will  be  held  in  the 
Washington,  D.C.  area  approximately  1 
month  after  this  Agreement  is  in  place. 

(2)  Geothermal  EPACT/Climate- 
Change  Action  Group — This  group  will 
be  comprised  of  representatives  of  the 
geothermal  Industry,  the  utility 
industry,  utility  regulators  and 
environmental-  and  energy-advocacy 
groups.  The  purpose  of  the  group  will 
be  to  devise  initiatives  that  the 
geothermal  industry  and  DOE  could 
undertake  through  cost-sharing 
arrangements  and  that  address 
accelerated  use  of  geothermal  resources 
in  the  United  States,  thereby  helping  to 
reduce  greenhouse  gases. 

(3)  Utility  Outreach  Program— The 
NGA  will  provide  the  data  and 
documentation  that  utilities  and  utility 
commissioners  need  in  order  to 
understand  geothermal  power 
generation  better  and  incorporate  it  into 
their  portfoUos. 

(4)  Develop  information  on  Exporting 
Goods  and  Services — Information  will 
be  developed  that  will  aid  the  U.S. 
geothermal  industry  in  exporting  its 
goods  and  services. 

(5)  Environmental  Brochure — A 
brochure  will  be  developed  with  the 
theme.  "Geothermal  is  Clean  Air". 

(6)  Quarterly  Newsletter— A  quarterly 
newsletter  on  geothermal  energy  will  be 
published  and  widely  distributed. 

(7)  Educational  Cooperative-Action 
Alliance — Formation  of  an  alliance  to 
exchange  information  and  coordinate 
activities  of  the  various  entities  in  the 
geothermal  community  who  are 
producing  educational  materials. 

(8)  Washington,  D.C.  Office— The 
NGA  will  maintain  an  office  in  the 
Washington,  D.C.  area.  The  purpose  of 
this  office  is  to  develop  and  maintain 
the  contacts  that  are  necessary  for  the 
operation  of  a  domestic  as  well  as  an 
international  export  program,  to  provide 
educational  assistance  to  various 
environmental,  public  interest,  and 
government  groups,  and  to  be  able  to 
respond  rapidly  to  problems  and 
opportunities  that  arise  in  Washington, 
D.C.  No  lobbying  activities  will  be 
supported  through  the  funds  provided 
by  this  grant.) 

The  probability  of  meeting  the 
objectives  listed  above  are  very  high. 


given  that  the  NGA  has  been  successful 
in  the  past  for  similar  endeavors 

The  staff  of  the  National  Geothermal 
Association  is  qualified  and  positioned 
to  provide  this  service.  The  NGA 
President  and  President  elect, 
respectively,  is  Tsvi  Meidav  and  PhiUip 
Michael  Wright.  After  the  merger  of  the 
NGA  and  GRA  into  the  Geothermal 
Energy  Association,  the  Chairman 
position  will  be  shared  jointly  by  PhiUip 
Michael  Wright  and  David  R.  Cox 
(Chairman  of  the  GRA).  David  Anderson 
will  serve  as  the  Western  Executive 
Director;  he  has  been  the  Executive 
Director  of  the  NGA  since  it  was 
established  in  1985.  These  individuals 
are  highly  respected  throughout  the 
geothermal  industry. 

The  NGA's  base  of  operation  is  an 
office  in  Davis.  CaUfomia.  and  is  fully 
capable  of  meeting  their  needs. 

The  budget  proposed  for  the 
anticipated  work  was  reviewed  and  is 
considered  to  be  appropriate  and 
adequate. 

The  pubUc  benefit  to  be  derived  bam 
the  above  mentioned  projects  and 
activities  are  an  enhanced  awareness  of 
the  benefits  of  geothermal  energy.  All  of 
the  NGA's  proposed  activities,  projects 
and  efforts  are  to  enhance  the 
competitive  position  of  the  U.S. 
geothermal  industry  in  the  domestic  and 
international  energy  markets,  to  develop 
and  conduct  educational  programs  on 
geothermal  energy  and  to  distribute 
information.  Through  this  program  the 
NGA  will  be  supporting  the  U.S. 
geothermal  industry's  efforts  to  bring 
more  clean,  domestic  geothermal  energy 
on  line. 

The  services  provided  through  the 
proposed  grant  fully  support  the 
program's  direction  and  objectives.  The 
National  Geothermal  Association  is 
qualified  and  positioned  to  perform  the 
above  mentioned  tasks.  The  NGA  is  an 
accepted  and  respected  industry 
association  and  has  about  40  member 
companies,  largely  from  the  geothermal 
service  industries.  The  NGAlias 
established  an  information  network 
which  is  continually  growing. 
Competition  for  this  effort  would  have 
a  significant  adverse  impact  on  the 
accomplishment  and  completion  of  the 
proposed  activities. 

Issued  at  Golden.  Colorado,  on:  Jane  23. 

1994. 

Joiui  W.  Meeker, 

Chief.  Procurement,  Golden  Field  Office. 
(PR  D6C.  94-16706  Filed  7-a-94;  8:45  am) 
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Commission 


Ftegulatory 
[Docket  No.  Of  87-1128-001] 


Bear  Mountain  Limited  Partnership; 
Notice  of  Amendxnent  To  Filing 

July  5. 1994. 

On  June  29, 199|l.  Bear  Mountain 
Limited  Partnership  (Applicant) 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
and  technical  aspgcts  of  its  cogeneration 
facility.  No  determination  has  been 
made  that  the  subi  littal  constitutes  a 
complete  filing. 

Any  person  desi  ring  to  be  heard  or 
objecting  to  the  gn  nting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commi  ssion.  825  North 
Capitol  Street,  NE.[  Washington.  DC. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commiasion's  Rules  of 
Practice  and  Proce  Jure.  All  such 
motions  or  protest! ;  must  be  filed  by  July 
26, 1994,  and  must  be  served  on  the 
Applicant.  Protesti  will  be  considered 
by  the  Commissi  oii  in  detennimng  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mu  st  file  a  petition  to 
intervene.  Copies  c  f  this  filing  are  on 
file  with  the  Comnission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FRDoc  94-16669  F 
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led  7-«-94;  8:45  ami 


[Docket  No.  ER91-1I 6-016,  et  al.] 

Western  Systems  Power  Pool,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings  ^ 


June  30. 1994 

Take  notice  that 
have  been  made  w 


he  following  filings 
th  the  Commission: 


1.  Western  System: ;  Power  Pool 

IDocket  No.  ER91-19p-016l 

Take  notice  that 
Western  Systems  Pbwer 
filed  certain  infonr  ation 
Ordering  Paragrapl 
Commission's  June 
FERCl61,495)an( 
(C)  of  the  Commis4on 
Order  on 

Not  To  Submit  Inf 
Granting  In  Part 
Privileged  Treatme  it 
CFR  385.211.  WSP' 
privileged  treatmer  t 


and 


3nMay  21. 1994,  the 
Pool  (WSPP) 
as  required  by 
(D)  of  the 

27, 1991  Order (55 
Ordering  Paragraph 
s  June  1.1992 
Rehearing  Denying  Request 
ation.  and 
Denying  In  Part 
Pursuant  to  18 
has  requested 
for  some  of  the 


crmc 


information  filed  consistent  with  the 
June  1, 1992  order.  Copies  of  WSPP's 
informational  filing  are  on  file  with  the 
Commission,  and  the  non-privileged 
portions  are  available  for  public 
inspection. 

2.  New  England  Power  Co. 

[Docket  No.  ER94-110-000i 

Take  notice  that  New  England  Power 
Company,  on  June  24, 1994,  tendered  an 
amendment  to  its  filing  in  this 
proceeding. 

Comment  date:  July  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Madison  Gas  &  Electric  Company 

[Docket  No.  ER94-1 14  7-000] 

Take  notice  that  on  May  31, 1994, 
Madison  Gas  &  Electric  Company 
(Madison)  tendered  for  filing  an 
amendment  to  its  April  11. 1994  filing 
in  the  above-referenced  docket. 

Comment  date:  July  14. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  C.C.  Pace  Energy  Services,  a  Division 
of  C.C.  Pace  Resources,  Inc. 

IDocket  No.  ER94-1181-O001 

Take  notice  that  on  June  21. 1994  and 
June  23. 1994.  C.C.  Pace  Energy 
Services,  a  Division  of  C.C.  Pace 
Resources.  Inc.  tendered  for  filing  an 
amendment  and  an  Application 
Clarification,  respectively  in  the  above- 
referenced  docket. 

Comment  date:  July  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  NorAm  Energy  Services,  Inc. 

[Docket  No.  ER94-1 247-000] 

Take  notice  that  on  June  10, 1994 
NorAm  Energy  Services.  Inc.  (NES)  has 
tendered  for  a  supplemental  filing  in 
support  of  its  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  Substitute 
F.E.R.C.  Electric  Rate  Schedule  No.  1  to 
be  effective  May  11. 1994. 

NES  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  NES  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
NES  is  not  in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Comment  date:  July  14. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Boston  Edison  Company 

[Docket  No.  ER94-1 383-000) 

Take  notice  that  on  June  20. 1994, 
Boston  Edison  Company  (Edison)  filed  a 
letter  agreement  between  itself  and 
thirteen  Massachusetts  municipal 
electric  systems  further  extending  the 
deadline  for  the  Municipal's  submission 
of  objections  to  Edison's  1992  bills  for 
services  rendered  imder  each  municipal 
system's  Pilgrim  power  purchase 
contract  in  1992.  On  May  16. 1994. 
Boston  Edison  filed  a  letter  agreement  in 
Docket  No.  ER94-1269-000  extending 
the  deadline  ft"om  May  19, 1994  until 
June  20, 1994  imtil  July  31, 1994.  The 
letter  agreement  makes  no  other  changes 
to  the  rates,  terms  and  conditions  of  the 
affected  Pilgrim  contracts. 

Edison  states  that  it  has  served  copies 
of  this  filing  upon  each  of  the  affected 
customers  and  upon  the  three  other 
Pilgrim  power  purchasers:  Reading 
Municipal  Light  Department.  Montaup 
Light  Department,  Montaup  Electric 
Company  and  Commonwealth  Electric 
Company;  as  well  as  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  July  14, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Dixie  Valley,  L.P. 

^(Docket  No.  QF93-148-000)    . 

On  June  27, 1994,  Dixie  Valley,  L.P. 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

The  amendment  pertains  to 
information  relating  to  the  technical 
aspects  of  the  small  power  production 
facility.  No  determination  has  been 
made  that  this  submittal  constitutes  a 
complete  filing. 

Comment  date:  July  15. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-16627  Filed  7-8-94;  8:45  ami 

BtLLMG  CODC  e717-01-P 

[Docket  No.  CP94-639-000] 

Columbia  Gas  Transmission  Corp.; 
Application 

luly  5,  1994. 

Take  notice  that  on  July  1. 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue. 
SE..  Charleston.  West  Virginia  25314. 
filed  an  application  with  the 
Commission  in  Docket  No.  CP94-639- 
000  pursuant  to  sections  7(b)  and  7(c)  of 
the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon 
deteriorated  pipe  on  Line  1740  in 
Doddridge  and  Harrison  Counties.  West 
Virginia,  and  to  replace  the  abandoned 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  open  to  the 
public  for  Inspection. 

Columbia  proposes  to  abandon 
approximately  6.5  miles  of  deteriorated 
20-inch  diameter  pipe '  in  Doddridge 
and  Harrison  Counties,  and  replace  with 
approximately  6.5  miles  of  20-inch 
diameter  pipe  and  0.1  mile  of  16-inch 
diameter  pipe  as  an  auxiliary  crossover 
pipeline  on  five  segments  of  Line  1740. 
Columbia  does  not  request  authorization 
for  any  new  or  additional  service. 
Columbia  states  that  the  proposed 
pipeline  sections  would  have  equivalent 
design  delivery  capacity  and  the 
facilities  proposed  for  e^andonment  are 
obsolete  due  to  class  location  changes  or 
are  physically  deteriorated  to  the  extent 
that  replacement  is  deemed  advisable. 
The  proposed  construction  would  cost 
approximately  $6,624,000  and  the 
estimated  net  debit  to  retirement 
associated  with  the  abandonment  is 
$331,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  12. 
1994.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 


'  See  order  at  6  FPC  627  (1947). 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

fFR  Doc.  94-16627  Filed  7-8-94;  8:45  ami 

BtLUNQ  cof>€  mr-oi-p 


[Docket  No.  CP94-63d-000} 

Columbia  Gas  Transmission  Corp.; 
Application 

July  5.  1994. 

Take  notice  that  on  July  1. 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia).  1700  MacCorkle  Avenue, 
SE..  Charleston.  West  Virginia  25314. 
filed  an  application  with  the 
Commission  in  Docket  No.  CP94-639- 
000  pursuant  to  sections  7(b)  and  7(c)  of 
the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon 
deteriorated  pijje  on  Line  1740  in 
Doddridge  and  Harrison  Counties,  West 
Virginia,  and  to  replace  the  abandoned 
faciUties.  all  as  more  fully  set  forth  in 
the  application  which  is  open  to  the 
public  for  inspection. 

Columbia  proposes  to  abandon 
approximately  6.5  miles  of  deteriorated 
20-inch  diameter  pipe  *  in  Doddridge 
and  Harrison  Counties,  and  replace  with 
approximately  6.5  miles  of  20-inch 
diameter  pipe  and  0.1  mile  of  16-inch 
diameter  pipe  as  an  auxiliary  crossover 
pipeline  on  five  segments  of  Line  1740. 
Columbia  does  not  request  authorization 
for  any  new  or  additional  service. 
Columbia  states  that  the  proposed 
pi{>eline  sections  would  have  equivalent 
design  delivery  capacity  and  the 
facilities  proposed  for  ^andonment  are 
obsolete  due  to  class  location  changes  or 
are  physically  deteriorated  to  the  extent 
that  replacement  is  deemed  advisable. 
The  proposed  construction  would  cost 
approximately  $6,624,000  and  the 
estimated  net  debit  to  retirement 
associated  with  the  abandonment  is 
$331,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  12. 
1994.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
E)C  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  RegulaUons 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 


'  See  order  at  6  FPC  627  (1947). 


to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  §§  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  pubUc  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  94-16670  Filed  7-8-94;  8:45  am) 
BtLUNO  CODE  CTir-OI-M 

[Docket  No.  CP94-633-000] 

NorAm  Gas  Transmission  Co.;  Notice 
of  Request  Under  Blanket 
Authorization 

July  5.  1994. 

Take  notice  that  on  June  29.  1994. 
NorAm  Gas  Transmission  Company 
(NGT),  formerly  Arkla  Energy  Resources 
Company,  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP94- 
633-000  a  request  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157  205)  for  authorization  to 
abandon  certain  faciUties  in  Oklahoma 
under  NGT's  blanket  certificate  Issued 
in  Docket  Nos.  CP82-384-000  and 
CP82-384-001  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  pubhc 
inspection. 

NGT  states  that  it  proposes  to 
abandon  a  1-inch  inactive  deUvery  tap 
and  metering  facilities  originally 
installed  to  serve  a  customer  of 
Arkansas  Louisiana  Gas  Company, 
Sunray  Midcontinent— T.  Lusty  Lease, 
located  on  NGT's  Line  634-8  in 
Seminole  Coimty,  Oklahoma. 


Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fiUng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU. 
Secretary. 

IFR  Doc.  94-16628  Filed  7-8-94:  8:45  am)    , 
BILLMQ  CODE  CnT-Ot-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 
ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures  and 
Sohcitation  of  Comments. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed 
in  refunding  a  total  of  $521,200.64  (plus 
accrued  interest)  in  settlement  funds  to 
members  of  the  public.  The  funds  are 
being  held  in  escrow  pursuant  to 
settlement  agreements  involving 
Western  Asphalt  Service,  Inc..  Case  No. 
LEF-0047;  Gray  Trucking  Company. 
Case  No.  LEF-0120;  and  WilUam 
Valentine  &  Sons,  Inc..  Case  No.  LEF- 
0123. 

DATES  AND  ADDRESSES:  Comments  must 
be  filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  All 
comments  should  conspicuously 
display  a  reference  to  Case  Nos.  LEF- 
0047  et  al. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-2860. 
SUPPi-EMENTARY  INFORMATION:  In 
accordance  with  Section  205.282(b)  of 
the  procedural  regulations  of  the 


35330 


Federal  Register  /  Vol.  59.  No.  131  /  Monday,  July  11,  1994  /  Notices 


Federal  Register  /  Vo 


Department  of  iJiergy,  10  C.F.R. 
§  205.282(b),  D(  >tice  is  hereby  given  of 
the  issuance  of  the  Proposed  Decision 
and  Order  set  f  )rth  below.  The  Proposed 
Decision  relate  i  to  settlement 
agreements  ent  ;red  into  by  the  DOE  and 
Western  Asphalt  Service,  Inc.,  Gray 
Trucking  Company  and  William 
Valentine  &  Sous,  Inc.,  which  settled 
alleged  violatio  as  of  the  DOE  price 
regulations  inv  )lving  these  finns'  sales 
of  crude  oil  dui  ing  the  period  August 
19, 1973  throuj  h  January  27, 1981. 

The  Propose<  Decision  sets  forth  the 
procedures  anc  standards  that  the  DOE 
has  tentatively  brmulated  to  distribute 
funds  remitted  jy  these  firms  and  being 
held  in  escrow.  The  EXDE  has  proposed 
to  distribute  thi  i  funds  in  accordance 
with  the  DOE's  Modified  Statement  of 
Restitutionary  'olicy  Concerning  Crude 
Oil  Overcharge  i.  51  FR  27899  (August  4, 
1986)  (the  MSF  P).  Under  the  MSRP. 
crude  oil  overc  large  monies  are  divided 
between  the  fet  eral  government,  the 
states,  and  inju  ed  purchasers  of  refined 
petroleum  proc  ucts.  Refunds  to  the 
states  would  be  distributed  in 
proportion  to  ei  ,ch  state's  consumption 
of  petroleum  pi  oducts  duthng  the  price 
control  period.  Refunds  to  eligible 
purchasers  woi  Id  be  based  on  the 
number  of  gallc  ns  of  petroleum 
products  whict  they  purchased  and  the 
degree  to  whici  they  can  demonstrate 
injury. 

Any  member  of  the  pubUc  may 
submit  written  comments  regarding  the 
proposed  refun  i  procedures. 
Commenting  pj  rties  are  requested  to 
submit  two  cop  ies  of  their  comments. 
Comments  shot  Id  be  submitted  within 
30  days  of  publ  cation  of  this  notice  in 
the  Federal  Rej  ister,  and  should  be  sent 
to  the  address  s  Jt  forth  at  the  begiiming 
of  this  notice.  /  11  comments  received  in 
these  proceedir  gs  will  be  available  for 
public  inspecti(  m  between  the  hours  of 
1:00  to  5.00  p.n  .,  Monday  through 
Friday,  except   jderal  holidays,  in  the 
Public  Referent  e  Room  of  the  Office  of 
Hearinj-s  and  A  jpeals,  located  in  Room 
lE-23-t   ICOO  Ii  dependence  Avenue, 
S.W.,  Washingt  m.  D.C.  20585. 

Dated:  July  1. 1  m. 
George  B.  Brezna  y. 
Director,  Office  oj  Hearings  and  Appeals. 

Proposed  Deci 
Department  of 


Implementatioi 
Procedures 


Names  of  Firiis 
Service,  Inc.Giay 
William  Valent  ne 

Dates  of  Filin  5 
December  7,  19P3 


IS  on 


and  Order  of  the 

inergy 

of  Special  Refund 


:  Western  Asphalt 
Trucking  Company, 
&  Sons,  Inc. 

July  17, 1992; 

;  April  13, 1994.  - 


Case  Numbers:  LEF-0047,  LEF-0120. 
LEF-0123. 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  C.F.R.  Part  205.  Subpart  V. 
the  Economic  Regulatory 
Administration  (ERA)  of  the  DOE  filed 
three  Petitions  for  the  Implementation 
of  Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA) 
on  July  17, 1992,  December  7, 1993  and 
April  13. 1994,  respectively.  The 
Petitions  request  that  OHA  formulate 
and  implement  procedures  for  the 
distribution  of  funds  received  pursuant 
to  settlement  agreements  entered  into  by 
the  DOE  and  Western  Asphalt  Service, 
Inc.  (Western).  Gray  Trucking  Company 
(Gray)  and  William  Valentine  &  Sons, 
Inc.  (Valentine). 

I.  Background 

During  the  period  of  Federal 
petroleum  price  controls,  Western  was 
engaged  in  crude  oil  refining  and 
res<;lling.'  The  firm  was  therefore 
subject  to  regulations  governing  the 
pricing  of  crude  oil  set  forth  at  10  C.F.R. 
Parts  205.  210.  211,  and  212  of  the 
Mandatory  Petroleimi  Price  and 
Allocation  Regulations.  As  a  result  of  an 
ERA  audit  of  its  operations,  a  Proposed 
Remedial  Order  (PRO)  was  issuecf  to 
Western  on  April  4,  1984  pursuant  to  10 
C.F.R.  Part  205,  Subpart  O  (ERA  Docket 
No.  940X00182).  The  PRO  alleged 
violations  of  the  pricing  and 
certification  rules  that  applied  to  crude 
oil  resellers.  Essentially,  ihe  firm  was 
charged  with  selling  price-controlled 
crude  oil  as  imcontrolled  stripper  well 
crude  oil  at  unlawfully  high  prices  in 
violation  of  the  provisions  of  10  C.F.R. 
Part  212,  Subpart  L  and  10  C.F.R. 
§212.131.  In  another  enforcement 
proceeding,  on  May  7, 1981,  a  Notice  of 
Probable  Violation  was  issued  to 
Western  which  alleged  that  the  firm 
unlawfully  received  Small  Refiner  Bias 
Entitlements  (ERA  Docket  No. 
N00S90197)  in  April  and  May  1977. 
These  alleged  violations  of  DOE  crude 
oil  regulations  by  Western  wore  settled 
by  a  Consent  Order  between  the  firm 
and  DOE  on  May  30. 1984.  The  PRO 
was  therefore  withdrawn  and  the  NOPV 
was  rescinded.  Western  agreed  to  remit 
$300,000,  plus  interest,  to  the  DOE  for 
deposit  in  an  interest-bearing  escrow 
accoimt.  Western  has  complied  with 
this  obligation,  remitting  a  total  of 
$390,059.12  to  the  DOE.  In  return,  the 
DOE  has  released  Western  from  any 


'  Western  Asphalt  Service,  Inc.,  W.F.  Moore  and 
Son,  Inc.,  and  Gibson  Oil  and  Rerining  Company, 
were  all  controlled  by  Wilfred  Paige  van  Loben  Sels 
during  the  price  controls  period.  Textual  references 
lo  "Western"  In  this  Decision  include  all  parties  to 
the  consent  order. 


liability  regarding  its  failure  to  comply 
with  the  Federal  petroleum  price  and 
allocation  regulations  during  the  period 
August  19, 1973  through  January  27. 
1981,  with  the  sole  exception  of  any 
potential  violations  of  the  Entitlements 
Program  after  September  30, 1980. 

Gray  was  also  a  crude  oil  reseller 
during  the  period  of  price  controls.  On 
March  29, 1982,  Gray  and  the  DOE 
entered  into  a  Consent  Order  whereby 
Gray  would  remit  $31,500,  plus  interest, 
to  the  DOE  for  deposit  in  an  interest- 
bearing  escrow  account.  The  DOE 
agreed  not  to  pursue  its  claim  that, 
during  the  period  March  1977  through 
January  1980,  Gray  overcharged  its 
customers  by  charging  unlawfully  high 
prices  for  crude  oil  in  violation  of  10 
C.F.R.  Part  212,  Subparts  F  and  L. 
Despite  its  agreement  with  the  terms  of 
the  Consent  Order,  Gray  failed  to 
comply  fiilly  with  its  financial 
obligations  to  the  DOE,  and  remitted 
only  $4,738.86  to  the  DOE.  On  October 
15, 1985,  the  U.S.  District  Court  for  the 
Northern  District  of  Texas.  Amarillo 
Division,  granted  the  DOE  an  Amended 
Judgment  against  Gray  for  an  additional 
$34,625.  However,  the  Amended 
Judgment  has  not  resulted  in  any 
additional  payments  to  DOE  by  Gray. 
ERA  has  petitioned  that  the  $4,733.86. 
plus  accrued  interest,  obtained  from 
Gray  be  distributed  by  OHA  in 
accordance  with  the  Subpart  V 
regulations. 

Valentine  was  engaged  in  crude  oil 
reclamation  during  the  period  May  1979 
through  December  1980.^  Through  an 
unincorporated  subsidiary,  Big  Muddy 
Oil  Processors  Inc.  (Big  Muddy), 
Valentine  obtained  waste  crude  oil  fi-om 
oil  spills,  pipeline  ruptures,  waste  oil 
pits  and  oil  tank  bottoms.  After 
numerous  separation  and  filtering 
processes,  the  waste  oil  was  mixed  with 
various  blending  agents  (naphthas, 
natural  gasoline,  natural  gas  by- 
products, etc.)  and  the  resulting  product - 
was  sold  as  pipeline-quality  crude  oil. 
Big  Muddy,  and  by  extension  Valentine, 
was  therefore  a  reseller  of  crude  oil, 
subject  to  the  provisions  of  10  C.F.R. 
Part  212,  Subpart  L,  which  governed  the 
resales  of  crude  oil. 

An  ERA  audit  uncovered  evidence 
that  Valentine  sold  crude  oil  at 
unlawfully  high  prices  during  the 
period  May  1979  through  December 
1980.  On  December  2. 1987,  OHA 
issued  a  Remedial  Order  to  Valentine 
directing  the  firm  to  refund  $1,454,876 


^William  Valentine  and  Sons.  Inc..  Valerttinu 
Construction.  Inc..  Dale  L.  Valentine,  Verna 
Valentine,  and  )ame$  L.  Marchant  are  collectively 
referred  to  as  "Valentine"  iii  the  text.  All  are  parties 
to  the  Settlement  Agreement  which  resolved  DOE 
claims  against  them. 


in  overcharges,  plus  interest  See 
William  Valentine  and  Sons,  Inc..  16 
DOE  183,025  (1987).  Valentine 
appealed  OHA's  determination  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  On-March  23, 1989,  FERC 
rejected  Valentine's  Appeal  of  the 
Remedial  Order  and  upheld  OHA's 
findings.  See  William  Valentine  and 
Sons.  Inc..  46  FERC  \  61,252  (1989). 
Valentine  appealed  that  decision  and, 
on  January  24, 1990,  the  U.S.  District 
Court  for  the  District  of  Wyoming  ruled 
that  Valentine's  challenge  to  DOE's 
Remedial  Order  and  to  FERC's  ruling 
was  without  merit.  At  the  same  time, 
the  Court  also  approved  a  Settlement 
Agreement  in  which  Valentine  agreed  to 
remit  to  DOE  no  less  than  $108,739  plus 
interest.  In  return,  DOE  agreed  to  deem 
Valentine  in  full  compliance  with  the 
price  control  program  and  to  release  all 
administrative  and  civil  claims  against 
the  firm.  Valentine  has  paid  $126,402.66 
into  an  interest-bearing  DOE  escrow 
account  in  compliance  with  the 
Settlement  Agreement. 

II.  Jurisdiction  and  Authority 

On  July  28. 1986.  the  DOE  issued  a 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges,  51  Fed.  Reg.  27899 
(August  4, 1986)  (The  MSRP).  The 
MSRP,  issued  as  a  result  of  a  court- 
approved  Settlement  Agreement  (the 
Stripper  Well  Agreement)  in  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  M.D.L.  No.  378 
(D.Kan.  1986).  provides  that  crude  oil 
overcharge  funds  will  be  divided  among 
the  states,  the  federal  government,  and 
injured  purchasers  of  refined  petroleum 
products.  Under  the  MSRP,  up  to 
twenty  percent  of  these  crude  oil 
overcharge  funds  will  be  reserved  to 
satisfy  valid  claims  by  injured 
purchasers  of  petroleum  products. 
Eighty  percent  of  the  funds,  and  any 
monies  remaining  after  all  valid  claims 
are  paid,  are  to  be  disbursed  equally  to 
the  states  and  federal  government  for 
indirect  restitution. 

Shortly  after  the  issuance  of  the 
MSRP.  the  OHA  issued  an  Order  that 
announced  its  intention  to  apply  the 
MSRP  in  all  Subpart  V  proceedings 
involving  alleged  crude  oil  violations. 
Order  Implementing  the  MSRP.  51  Fed. 
Reg.  29689  (August  20,  1986).  In  that 
Order,  the  OHA  solicited  comments 
concerning  the  appropriate  procedures 
to  follow  in  processing  refund 
applications  in  crude  oil  refund 
proceedings.  On  April  6, 1987,  the  OHA 
issued  a  Notice  analyzing  the  numerous 
comments  and  setting  forth  generalized 
procedures  to  assist  claimants  that  file 
refund  applications  for  crude  oil  monies 
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in  overcharges,  plus  interest  See 
Williani  VaJenUne  and  Sons,  Inc.,  16 
DOE  183,025  (1987).  Valentine 
appealed  OHA's  determination  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  On-March  23, 1989,  FERC 
rejected  Valentine's  Appeal  of  the 
Remedial  Order  and  upheld  OHA's 
findings.  See  William  Valentine  and 
Sons.  Inc.,  46  FERC  1 61,252  (1989). 
Valentine  appealed  that  decision  and, 
on  January  24, 1990.  the  U.S.  District 
Court  for  the  District  of  Wyoming  ruled 
that  Valentine's  challenge  to  DOE's 
Remedial  Order  and  to  FERC's  ruling 
was  without  merit.  At  the  same  time, 
the  Court  also  approved  a  Settlement 
Agreement  in  which  Valentine  agreed  to 
remit  to  DOE  no  less  than  $108,739  plus 
interest.  In  return,  DOE  agreed  to  deem 
Valentine  In  full  compliance  with  the 
price  control  program  and  to  release  all 
administrative  and  civil  claims  against 
the  firm.  Valentine  has  paid  $126,402.66 
into  an  interest-bearing  tXDE  escrow 
account  in  compliance  with  the 
Settlement  Agreement. 

II.  Jurisdiction  and  Authority 

On  July  28, 1986,  the  DOE  issued  a 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges,  51  Fed.  Reg,  27899 
(August  4, 1986)  (The  MSRP).  The 
MSRP,  issued  as  a  result  of  a  court- 
approved  Settlement  Agreement  (the 
Stripper  Well  Agreement)  in  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  M.D.L.  No.  378 
(D.Kan.  1986),  provides  that  crude  oil 
overcharge  funds  will  be  divided  among 
the  states,  the  federal  government,  and 
injured  purchasers  of  refined  petroleum 
products.  Under  the  MSRP,  up  to 
twenty  percent  of  these  crude  oil 
overcharge  funds  wall  be  reserved  to 
satisfy  valid  claims  by  injured 
purchasers  of  petroleum  products. 
Eighty  percent  of  the  funds,  and  any    ' 
monies  remaining  after  all  valid  claims 
are  paid,  are  to  be  disbursed  equally  to 
the  states  and  federal  government  for 
indirect  restitution. 

Shortly  after  the  issuance  of  the 
MSRP.  the  OHA  issued  an  Order  that 
announced  its  intention  to  apply  the 
MSRP  in  all  Subpart  V  proceedings 
involving  alleged  crude  oil  violations. 
Order  Implementing  the  MSRP,  51  Fed. 
Reg.  29689  (August  20,  1986).  hi  that 
Order,  the  OHA  solicited  comments 
concerning  the  appropriate  procedures 
to  follow  in  processing  refund 
applications  in  crude  oil  refund 
proceedings.  On  April  6, 1987,  the  OHA 
issued  a  Notice  analyzing  the  numerous 
comments  and  setting  forth  generalized 
procedures  to  assist  claimants  that  file 
refund  applications  for  crude  oil  monies 


under  the  Subpart  V  regulations.  52  Fed. 
Reg.  11737  (April  10, 1987)  (the  April 
Notice). 

The  OHA  has  applied  these 
procedures  in  numerous  cases  since  the 
April  Notice,  e.g..  New  York  Petroleum, 
Inc..  18  DOE  1 85,435  (1988)  (NVP); 
Shell  Oil  Co.,  17  DOE  1 85,204  (1988); 
Ernes*  A.  Allerkamp,  17  DOE  \  85,079 
(1988)  [Allerkamp).  and  the  procedures 
have  been  approved  by  the  United 
States  District  Court  for  the  District  of 
Kansas  as  well  as  the  Temporary 
Emergency  Court  of  Appeals.  Various 
states  filed  a  Motion  with  the  Kansas 
District  Court,  claiming  that  the  OHA 
violated  the  Stripper  Well  Agreement  by 
employing  presumptions  of  injury  for 
end-users  and  by  improperly  calculating 
the  refund  amount  to  be  used  in  those 
proceedings.  On  August  17, 1987,  Judge 
Frank  G.  Theis  issued  an  Opinion  emd 
Order  denying  the  States'  Motion  In  its 
entirety.  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation.  671  F.  Supp.  1318  (D.  Kan. 
1987),  affd.  857  F.  2d  1481  (Temp. 
Emer.  Ct.  App.  1988).  Judge  Theis 
concluded  that  the  Stripper  Well 
Agreement  "does  not  bar  (the)  OHA 
fi'om  permitting  claimants  to  employ 
reasonable  presumptions  in 
affirmatively  demonstrating  injury 
entitling  them  to  a  refund."  Id.  at  1323. 
He  also  ruled  that,  as  specified  in  the 
April  Notice,  the  OHA  could  calculate 
refunds  based  on  a  portion  of  the  M.D.L. 
378  overcharges.  Id.  at  1323-24. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  in  10  C.F.R.  Part  205, 
Subpart  V.  The  Subpart  V  process  may 
be  used  in  situations  where  the  DOE 
cannot  readily  identify  the  persons  who 
may  have  been  injured  as  a  result  of 
actual  or  alleged  violations  of  the 
regulations  or  ascertain  the  amount  of 
the  refund  each  person  should  receive. 
For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Cfffice  of  Enforcement.  9 
DOE  1 82,508  (1981),  and  Office  of 
Enforcement.  8  DOE  1 82,597  (1981). 
After  reviewing  the  records  submitted  in 
support  of  the  three  Petitions,  we  have 
concluded  that  a  Subpart  V  proceeding 
is  an  appropriate  mechanism  for 
distributing  the  $521,200.64  in  funds 
obtained  from  Western,  Gray  and 
Valentine.  We  therefore  propose  to  grant 
the  ERA'S  Petitions  and  assume 
jurisdiction  over  distribution  of  the 
funds. 


III.  Proposed  Refund  Procedures 

A.  Refund  Claims 

We  propose  to  apply  the  procedures 
discussed  in  the  April  Notice  to  the 
crude  oil  Subpart  V  proceedings  that  are 
the  subject  of  the  present  determination. 
As  noted  above,  the  monies  deposited 
with  the  DOE  in  settlement  of  the 
alleged  crude  oil  violations  totalUng 
$521,200.64,  plus  accrued  interest,  are 
covered  by  this  Proposed  Decision.  We 
have  decided  to  reserve  the  full  twenty 
percent  of  the  alleged  crude  oil  violation 
amount,  or  $104,240.13  plus  interest,  for 
direct  refunds  to  claimants,  in  order  to 
insure  that  sufficient  funds  will  be 
available  for  refunds  to  injured  parties. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
Subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  E.g., 
Mountain  Fuel  Supply  Co.,  14  DOE 
1 85.475  (1986).  As  in  non-crude  oil 
cases,  applicants  will  be  required  to 
document  their  purchase  volumes  of 
covered  products  and  prove  that  they 
were  injured  as  a  result  of  the  alleged 
violations.  Generally,  we  will  presume 
that  an  appUcant  incurred  a  crude  oil 
overcharge  in  the  purchase  of  a  pft>duct 
if  the  product  was  either  identified  as  a 
covered  product  in  the  Emergency 
Petroleum  Allocation  Act  of  1973.  15 
U.S.C.  §§  751-760.  or  if  the  product  was 
purchased  from  a  crude  oil  refinery  or 
originated  in  a  crude  oil  refinery  and 
was  purchased  from  a  reseller.  Notice  of 
General  Interest  Concerning  DOE's 
Crude  Oil  Overcharge  Refund  Program, 
57  Fed.  Reg.  30731.  30732  (July  10, 
1992);  Great  Lakes  Carbon  Corp..  22 
DOE  1 85.248,  at  88,662  (1993). 
Applicants  who  were  end-users  or 
ultimate  consumers  of  petroleum 
products,  whose  businesses  are 
-  unrelated  to  the  petroleum  industry, 
and  who  were  not  subject  to  the  EXDE 
price  regulations  are  presumed  to  have 
been  injured  by  any  alleged  crude  oil 
overcharges.  In  order  to  receive  a 
refund,  end-users  need  not  submit  any 
further  evidence  of  injury  beyond  the 
volume  of  petroleum  products 
purchased  during  the  period  of  price 
controls.  See,  e.g.,  A.  Tarricone.  Inc..  15 
DOE  1 85,495  at  88,893-96  (1987). 
However,  the  end-user  presumption  of 
injury  can  be  rebutted  by  evidence 
which  estabhshes  that  the  specific  end- 
user  in  question  was  not  injured  by  the 
crude  oil  overcharges.  See,  e.g..  Berry 
Holding  Co..  16  DOE  1 85,405  at  88,797 
(1987).  If  an  interested  party  submits 
evidence  that  is  sufficient  to  cast  serious 
doubt  on  the  end-user  presumption,  the 
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the  period  of  price  controls.  The  share 
or  ratio  of  the  funds  which  each  state 
will  receive  is  contained  in  Exhibit  H  of 
the  Stripper  Well  Agreement.  When 
disbursed,  these  funds  will  be  subject  to 
the  same  limitations  and  reporting 
requirements  as  all  other  crude  oil 
monies  received  by  the  states  under  the 
Stripper  Well  Agreement. 
It  Is  Therefore  Ordered  That: 
The  refund  amounts  remitted  to  the 
Department  of  Energy  by  Western 
Asphalt  Service,  Inc.,  W.F.  Moore  and 
Son,  Inc.,  Gibson  Oil  and  Refining  Co., 
and  Wilfred  Paige  van  Loben  Sels, 
pursuant  to  the  Consent  Order  signed  on 
May  30, 1984;  by  Gray  Trucking 
Company  pursuant  to  the  Consent  Order 
signed  on  March  29,  1982;  and  by 
William  Valentine  and  Sons,  Inc., 
Valentine  Construction,  Inc.,  Dale  L. 
Valentine,  Vema  Valentine,  and  James 
L  Marchant,  pursuant  to  the  Settlement 
Agreement  signed  on  Januar>'  24,  1990, 
will  be  distributed  in  accordance  with 
the  foregoing  Decision. 
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Southeastern  Power  Administration 

Proposed  Power  Marketing  Policy  for 
Georgia-Alabama-South  (Proline 
System  of  Projects 

AGENCY:  Southeastern  Power 
Administration  (Southeastern),  DOE. 
ACTION:  Notice. 

SUMMARY:  Southeastern  has  developed 
the  following  proposed  power 
marketing  policy  for  its  Georgia- 
Alabama-South  Carolina  System  of 
Projects  pursuant  to  Notice  published  in 
the  Federal  Register  of  September  8, 
1993,  58  FR  47273.  and  in  accordance 
with  Procedure  for  Public  Participation 
in  the  Formulation  of  Marketing  Policy 
published  July  6, 1978,  43  FR  29186.  In 
the  Notice,  Southeastern  proposed  a 
System  Policy  which  would  deal  with 
the  complete  Georgia-Alabama-South 
Carolina  System  of  Projects  including 
systems  both  east  and  west  of  the 
Savaimah  River.  Based  on  analysis  of 
proposals  and  recommendations 
received,  consultations  with  interested 
parties  and  further  studies  and 
considerations.  Southeastern  decided  to 
develop  a  policy  applying  to  the  system 
effective  with  the  expiration  of  existing 
contracts,  or  as  soon  thereafter  as  is 
practical.  The  policy,  when  finalized, 
will  constitute  written  guidehnes  for 
future  disposition  of  power  from  the 
system.  The  policy  is  developed  under 
authority  of  Section  5  of  the  Flood 
Control  Act  of  1944, 16  U.S.C  825s,  and 


Section  302(a)  of  the  Department  of 
Energy  Organization  Act  of  1977,  42 
U.S.C.  7152.  Interested  persons  are 
invited  to  submit  written  comments 
directly  to  Southeastern  and/or  present 
written  or  oral  views,  or  data'at  the 
public  comment  forums  on  the 
proposed  policy. 

DATES:  Written  comments  are  due  on  or 
before  September  16, 1994.  Public 
comment  forums  vvill  be  held  in 
Atlanta.  Georgia  on  August  29, 1994. 
and  in  Columbia,  South  CaroUna  on 
August  31, 1994. 

ADDRESSES:  Five  copies  of  written 
comments  should  be  submitted  to: 
Administrator,  Southeastern  Power 
Administration,  Department  of  Energy, 
2  South  Public  Square,  Samuel  Elbert 
Building,  Elberton.  Georgia  30635. 

The  public  comment  forums  will  each 
begin  at  10:30  a.m.  at  the  following 
locations:  August  29, 1994,  Sheraton 
Gateway  Hotel,  1900  Sullivan  Road, 
Atlanta,  Georgia  30337;  August  31, 
1994,  Sheraton  Hotel  &  Conference 
Center,  2100  Bush  River  Road, 
Columbia,  South  CaroUna  29210. 
FOR  FURTHER  rNFORMATKM  CONTACT: 
Mr.  John  A.  McAllister,  Jr., 
Administrator,  Southeastern  Power 
Administration,  Department  of  Energy, 
2  South  PubUc  Square,  Samuel  Elbert 
Building,  Elberton,  Georgia  30635,  706- 
283-9911. 

SUPPLEMENTARY  INFORMATION: 
Southeastern  received  only  one 
response  to  its  September  8, 1993, 
solicitation  for  proposed  and 
recommendations  contained  in  its 
Notice  of  Intent  to  Formulate  Power 
Marketing  Policy.  This  response  was 
carefully  considered  as  were  facts 
gathered  from  those  who  consulted  with 
Southeastern. 

Major  issues  raised  by  the  proposed 
poUcy  are  determination  of  marketing 
area,  allocation  of  power  among  area 
customers,  handling  of  energy  at  pump- 
storage  installations,  utilization  of  area 
utiUty  systems  for  power  integration, 
firming,  wheeling,  exchange  and  other 
essential  relationships,  wholesale  rates, 
handling  of  resale  relationships,  and 
conservation  measures.  An 
Enviroimiental  Assessment  and  Finding 
of  No  Significant  Impact  have  been 
prepared  indicating  that  the  proposed 
power  marketing  policy  will  not  have  a 
significant  effect  upon  the  quality  of  the 
human  environment.  A  copy  may  be 
obtained  by  contacting  the 
Administrator  at  the  address  or 
telephone  number  listed  above. 

Tne  public  comment  forums  will  not 
be  adjudicative  in  nature.  The 
Administrator  shall  act  as  or  apj)oint  a 
forum  chairman.  At  the  start  of  the 


forums  the  chairman  shall  briefly 
explain  procedures  aiid  rules. 
Customers  and  the  public  shall  be 
allowed  to  make  oral  statements  and 
comments,  introduce  relevant 
documents,  and  ask  questions  regarding 
the  proposed  power  marketing  policy  of 
Southeastern  representatives  at  the 
forum.  Persons  requesting  to  speak  shall 
notify  Southeastern  at  which  forum  or 
forums  they  desire  to  speak  at  least  3 
days  before  the  particular  forum  is 
scheduled  so  that  a  list  of  forum 
participants  can  be  prepared.  If 
necessary,  the  chairman  may  establish 
time  limitations  for  oral  presentations 
by  these  participants  to  assure  that  all 
who  register  to  speak  shall  have  an 
opportunity  to  do  so.  Others  will  be 
permitted  to  speak  if  time  allows.  Those 
unable  to  speak  because  of  time 
limitations  and  others  who  so  desire 
may  submit  written  comments.  The 
chairman  and  Southeastern 
representatives  may  question  forum 
participants  and,  the  chairman,  at  his 
discretion,  may  permit  other 
participants  a  like  privilege.  Questions 
not  answered  by  Southeastern 
representatives  during  a  forum  shall  be 
specifically  identified  by  the  chairman 
in  the  transcript  and  shall  be 
subsequently  responded  to  by 
Southeastern  in  writing.  All  documents 
introduced  and  written  answers  to 
questions  shall  be  available  for 
inspection  and  copying  at  Southeastern 
headquarters  in  accordance  with  the 
Freedom  of  Information  Act.  Forum 
proceedings  shall  be  transcribed.  Copies 
of  the  transcript  may  be  purchased  from 
the  reporter. 

Customers  and  the  public  may  consult 
or  file  written  comments  and  questions 
with  Southeastern  regarding  the 
proposed  marketing  policy  on  or  before 
September  16,  1994.  All  such  questions 
shall  receive  Expeditious  response, 
September  16,  1994.  All  such  questions 
shall  receive  expeditious  response,  and 
all  such  comments,  questions  and 
answers  shall  be  available  at 
Southeastern  headquarters  for 
inspection  or  copying  in  accordance 
with  the  Freedom  of  Information  Act. 
The  forum  transcripts  will  likewise  be 
available  for  inspection  at  Southeastern 
headquarters  in  Elberton,  Georgia. 

Issued  at  Elberton,  Geoi^ia,  )une  21, 1994. 
John  A.  McAllister,  Jr.. 

Administrator. 

General.  The  projects  and  power 
subject  to  this  policy  are; 


forums  the  chairman  shall  briefly 
explain  procedures  and  rules. 
Customers  and  the  public  shall  be 
allowed  to  make  oral  statements  and 
comments,  introduce  relevant 
documents,  and  ask  questions  regarding 
the  proposed  power  marketing  policy  of 
Southeastern  representatives  at  the 
forum.  Persons  requesting  to  speak  shall 
notify  Southeastern  at  which  forum  or 
forums  they  desire  to  speak  at  least  3 
days  before  the  particular  forum  is 
scheduled  so  that  a  list  of  forum 
participants  can  be  prepared.  If 
necessary,  the  chairman  may  establish 
time  limitations  for  oral  presentations 
by  these  participants  to  assure  that  all 
who  register  to  speak  shall  have  an 
opportunity  to  do  so.  Others  will  be 
permitted  to  speak  if  time  allows.  Those 
unable  to  speak  because  of  time 
limitations  and  others  who  so  desire 
may  submit  written  comments.  The 
chairman  and  Southeastern 
representatives  may  question  forum 
participants  and,  the  chairman,  at  his 
discretion,  may  permit  other 
participants  a  like  privilege.  Questions 
not  answered  by  Southeastern 
representatives  during  a  forum  shall  be 
specifically  identified  by  the  chairman 
in  the  transcript  and  shall  be 
subsequently  responded  to  by 
Southeastern  in  writing.  All  documents 
introduced  and  written  answers  to 
questions  shall  be  available  for 
inspection  and  copying  at  Southeastern 
headquarters  in  accordance  with  the 
Freedom  of  Information  Act.  Forum 
proceedings  shall  be  transcribed.  Copies 
of  the  transcript  may  be  purchased  from 
the  re|X)rter. 

Customers  and  the  public  may  consult 
or  file  written  comments  and  questions 
with  Southeastern  regarding  the 
proposed  marketing  policy  on  or  before 
September  16.  1994.  All  such  questions 
shall  receive  Expeditious  response, 
September  16,  1994.  All  such  questions 
shall  receive  expeditious  response,  and 
all  such  comments,  questions  and 
answers  shall  be  available  at 
Southeastern  headquarters  for 
inspection  or  copying  in  accordance 
with  the  Freedom  of  Information  Act. 
The  forum  transcripts  will  likewise  be 
available  for  inspection  at  Southeastern 
headquarters  in  Elberton.  Georgia. 

Issued  at  Elberton,  Georgia,  June  21, 1994. 
John  A.  McAllister,  Jr., 

Administrator. 

General.  The  projects  and  power 
subject  to  this  policy  are: 
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Projects 

Capacity 

(kw) 
(name- 
plate) 

(mwh)  (av- 
erage an- 
nual) 

Allatoona 

Butord  

Carters: 
(1)  

74.000 
86.000 

250,000 

250.000 

280.000 

344.000 

68.000 

75.000 

130.000 

73.375 

300.000 
340,000 

156.000 
193.000 

3  198.000 

(2)  

J.  Strom  Thurmond 

Hartwell 

Robert  F.  Henry  .... 

Millers  Feny  

Walter  F.  George  .. 
West  Point  

729.000 
483.000 
343.000 
397,000 
436.000 
?0B  000 

Richard  B.  Russell: 
(')  

3  484.000 

(2)  

'  Carters  has  2  generating  units  rated  at 
125,000  kw  each.  Russell  has  4  generating 
units  rated  at  75,000  kw  each. 

2  Carters  has  2  pumping  units  rated  at 
125,000  kw  each.  Russell  has  4  pumping  units 
rated  at  85.000  kw  each. 

3  Natural  stream  flow  energy  only. 

There  will  be  one  policy  for  the 
Georgia-Alabama-South  Carolina 
System  of  projects  progressively 
implemented.  It  will  become  effective 
upon  publication  in  the  Federal 
Register  and  will  be  appUcable  to  the 
sale  of  system  power  in  respective 
utility  areas  as  then  existing  contracts, 
or  necessary  extensions,  expire. 

The  policy  will  be  implemented 
through  negotiated  contracts  for  terms 
not  to  exceed  10  years. 

Transmission  facilities  owned  by 
utihties  within  the  marketing  area  will 
be  used  for  all  necessary  purposes 
including  transmitting  power  to  load 
centers.  Deliveries  may  be  made  at  the 
projects,  at  utilities'  interconnections  or 
at  customer  substations,  as  determined 
by  Southeastern.  The  projects  will  be 
hydraulically.  electrically,  and 
financially  integrated,  and  will  be 
operated  to  make  maximum 
contribution  to  the  power  supply  of  the 
selected  utility  areas.  Preference  in  the 
sale  of  the  power  shall  be  given  to 
public  bodies  and  cooperatives. 

Marketing  Area.  The  marketing  area 
shall  consist  of  the  approximate  112,000 
square  mile  area  generally  known  as 
The  Southern  Company  service  area, 
and  the  approximate  40,000  square  mile 
area  generally  known  as  the  service 
areas  of  the  South  Carolina  Public 
Service  Authority  and  the  South 
Carolina  Electric  and  Gas  Company  plus 
that  portion  of  the  Duke  Power 
Company's  service  area  within  a  radius 
of  150  miles  of  the  Hartwell,  Russell  or 
Thurmond  projects.  Eligible  public 
bodies  and  cooperatives  in  this 
marketing  area  are  listed  in  Appendix  A 
attached  hereto. 

Allocations  of  Existing  Power. 
Existing  power  available  under  this 


policy  for  allocation  from  the  Georgia- 
Alabama-South  Carohna  System  will 
primarily  be  peaking  power.  The  power 
will  be  allocated  as  follows: 


Customer 


Alabama  Electric  Cooperative  .. 
South  Carolina  Public  Service 

Authonty  

South       Mississippi       Electric 

Power  Assoc4ation  

Custonr>ers     in     Duke     Power 

Company  service  area 

Customers  in  S.C.   Electric  & 

Gas  Co.  service  area 

Customers    in    The    Southern 

Company  service  area 


KW 


91.000 
215,000 

61,000 
238.000 

16,000 
1,296,000 


Except  where  duplication  of 
allocation  would  result,  ieach  public 
body  and  cooperative  within  the 
marketing  areas  as  shown  in  Appendix 
A  will  be  eligible  for  an  allocation  of 
existing  power,  except  for  the  City  of 
Oxford,  Georgia.  No  reallocation  of 
existing  power  for  the  benefit  of  Oxford 
is  proposed  at  this  time.  Existing 
preference  customers  within  the 
marketing  area  will  retain  their  present 
allocations  of  capacity  and  essentially 
the  same  energy  accompaniment.  It  is 
Southeastem's  goal  to  allocate  all 
available  and  useful  system  power  (that 
power  remaining  after  provision  for  an 
appropriate  capacity  margin  and  losses) 
to  preference  customers,  except  power 
that  may  be  used  for  pumping. 

Allocation  of  Power  From  Russell 
Pumped  Storage  Units.  Currently,  the 
pump  generator  units  at  the  Richard  B. 
Russell  Project  are  undergoing  a  series 
of  environmental  tests  to  meet  the 
requirements  of  an  injunction  imposed 
by  the  U.S.  District  Court  in  the  case  of 
South  Carolina  Department  of  Wildlife 
and  Marine  Resources  v.  Marsh  et  al. 
866  F.2d  97  (4th  Cir  1989).  The  first 
opportunity  for  commercial  operation  of 
the  pumping  units  is  after  the 
completion  of  these  tests.  The 
environmental  tests  and  schedules  were 
agreed  upon  by  the  Corps  of  Engineers 
and  the  party  litigants,  and  the  results 
of  the  tests  must  be  approved  by  the 
district  court  before  the  units  become 
commercially  available.  Should  pumped 
storage  units  at  the  Russell  project 
become  commercially  available  during 
the  tenure  of  contracts  implementing 
this  policy,  after  the  approval  of  the 
district  court,  after  further  mitigating 
modifications  required  by 
environmental  concerns,  or  by  any  other 
means.  Southeastern  will  allocate  this 
additional  power  as  detailed  in  the 
Power  Marketing  Policy  for  the  Georgia- 
Alabama-South  Carolina  System  of 
Projects  promulgated  on  October  1,  1980 
in  the  Federal  Register.  The  capacity 
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relative  to  the  Russell  pumped  storage 
units  will  be  alkx^ated  to  the  City  of 
Oxford,  Georgia,  and  to  the  existing 
customers  in  Tbe  Southero  Company 
service  area  including  Alabama  Electric 
Cooperative  and  South  Mississippi 
Electric  Power  Association  (130  M\V), 
the  Duke  Powei  Company  service  area 
(65  MVV),  the  South  Carolina  Electric 
and  Gas  service)  area  (5  MVV)  and  the 
South  Carolina  Pubhc  Service  Authority 
(60  M\V).  Adequate  capacity  has  been 
retained  to  provide  an  appropriate 
capacity  margii^.  Russell  pumped 
storage  capacity  is  predicted  a  this  time 
on  testing  accomplished  to  date  and 
reflects  the  best  estimate  at  this  time. 
Energy  accompaniment  to  the  pimiped 
storage  capacity  will  be  sufficient  to 
provide  viable  tteaJcing  capacity.  The 
Russell  pumped  storage  power  will  be 
allocated  as  follpws: 


Custi 


idmer 


Alabama  Electric  Coopefattve 

South  Carohna  Ptibltc  Service  Ai>- 
thofity  J. 

South  Mississtppi|  Eleclric  Power 
Association  ...„4. 

Customers  in  ChMe  Power  Conv 
pany  service  ar^ -.. 

Customers  in  S.Cl  Eiectric  &  Gas 
Co.  service  arei 

Customers  in  Thei  Souttiem  Com- 
pany service  ar^a  


KW 


9,000 
60,000 

7,000 
65,000 

5.000 
114,000 


Power  From  Piunped  Water. 
Southeastern  will  utilize  its 
combination  pu|nped  storage  and 
generation  resolves  to  produce  high- 
value  on-peak  power.  Pumping  power, 
whether  generated  within  the  system  of 
projects  or  obtained  by  purchasing  or 
exchange  agreeifient,  will  be  used  in 
pumped  storage  operations,  at 
Southeastem's  discretion.  Should  the 
purchase  alternative  be  selected, 
Southeastern  wjU  obtain  pumping 
energy  from  utilities  offering  the  best 
terms,  and/or  resulting  in  the  most 
benefits  to  the  system.  Should  the 
exchange  alternative  be  selected, 
pimiped  storagej  operations  will  be 
handled  with  public  bodies, 
cooperatives  an<l  the  utilities  in  a 
manner  not  involving  the  direct 
purchase  and  sales  approach,  with 
preference  given  to  public  bodies  and 
cooperatives.     | 

Ltihzation  Of  Utility  Systems.  In  the 
absence  of  transmission  facilities  of  its 
own.  Southeastern  will  use  area 
generation  an^transmission  systems  to 
integrate  the  Government's  projects, 
provide  firming,  wheeling,  exchange 
and  backup  services  and  such  other 
functions  as  ma)r  be  necessary  to 
dispose  of  systetn  power  under 
reasonable  and  acceptable  marketing 


arrangements.  Utility  systems  providing 
such  services  shall  be  entitled  to 
adequate  compensation.  Specific  terms 
and  conditions  of  all  such  arrangements 
shall  be  the  subject  of  negotiations 
between  Southeastern  and  the 
generation  and  transmission  utilities 
providing  the  services.  Individual 
preferred  agencies  directly  affected  by 
the  negotiations  shall,  through 
representatives  selected  at  the  outset  of 
negotiations,  be  kept  currently  advised 
on  the  status  and  progress  of 
negotiations.  Southeastern  also  will 
consult  with  and  seek  advice  from  these 
affected  parties. 

Wholesale  Rates.  Rate  schedules  shall 
be  drawn  to  recover  all  costs  associated 
with  producing  and  transmitting  the 
power  in  accordance  with  then  current 
repayment  criteria.  Production  costs 
will  be  determined  on  a  system  basis 
and  rate  schedules  will  relate  to  the 
integrated  output  of  the  projects.  Rate 
schedules  may  be  revised  periodically. 

Resale  Rates.  Resale  rate  provisions 
requiring  the  benefits  of  Southeastern 
power  to  be  passed  on  to  the  ultimate 
consumer  will  be  included  in  each 
Southeastern  customer  contract  that 
provides  for  Southeastern  to  supply 
more  than  25  percent  of  the  customers' 
total  power  requirements  during  the 
term  of  the  contract. 

Energy  and  Econ<nnic  Efficiency 
Measures.  Each  customer  who 
purchases  Southeastem's  power  is 
encouraged  to  participate  in  an 
integrated  resource  plan  that  considers 
both  supply  and  demand  side 
ahematives.  It  is  recognized  that  some 
Southeastern  customers  are  members  of 
a  power  supply  organization  that  does 
resource  planning  for  its  customers  (i.e., 
power  supply  cooperatives  and  joint 
action  agencies).  Where  a  customer,  or 
a  power  supply  organization  that  does 
resource  planning  for  a  Southeastern 
customer,  is  responsible  to  a  regulatory 
body  or  another  Government  agency  for 
an  integrated  resource  plan,  the 
customer  will  make  a  copy  of  such 
integrated  resource  plan  available  to 
Southeastern.  All  Southeastern 
customers  shall  agree  to  encourage  the 
efficient  use  of  energy  by  ultimate 
customers. 
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Western  Area  Power  Administration 

Revised  Provo  River  Project  Marketing 
Proposal 

AGENCY:  Western  Area  Power 
Administration,  DOE. 


ACTION:  Revised  Provo  River  Project 
marketing  proposal  summary. 

SUMMARY:  hi  December  1993,  Western 
Area  Power  Administration  (Western) 
proposed  to  change  the  way  it  markets 
power  and  energy  produced  by  the 
Provo  River  Project  (PRP)  and  to  include 
it  as  one  of  the  Salt  Lake  City  Area/ 
Integrated  Projects  (Integrated  Projects). 
During  the  comment  period  on  the 
proposal,  comments  were  received 
which  indicated  that  customers  of 
Western's  Integrated  Projects  would  not 
support  inclusion  of  the  PRP  in  the 
Integrated  Projects.  Western  has  decided 
to  modify  its  original  proposal  to  market 
this  power  and  energy  independent  of 
the  Integrated  Projects.  Capacity  and 
energy  produced  by  the  PRP  v«il  be 
allocated  to  those  members  of 
Intermountain  Consumers  Power 
Association  (ICPA)  and  Utah  Municipal 
Power  Agency  (UMPA)  located  in  Utah 
and  Wasatch  Counties  in  Utah.  ICPA 
and  UMPA  are  hereafter  referred  to  as 
potential  contractors.  Power  would  be 
allocated  to  these  potential  contractors 
proportional  to  their  load.  Separate 
power  sales  contracts  would  be  offered 
to  the  potential  contractors.  Potential 
contractors  would  pay  all  of  the  annual 
powerplant  expenses  of  the  PRP 
including  an  amoimt  to  assist  the  Provo 
River  Water  Users  Association  (Water 
Users)  repayment  of  the  United  States 
original  investment  in  the  PRP.  In 
return,  potential  contractors  would 
receive  all  of  the  marketable  output  of 
the  PRP. 

DATES:  Comments  on  Western's  revised 
proposal  must  be  received  on  or  before 
August  10, 1994. 

A  similar  notice  appears  in  today's 
Federal  Register. 

FOR  FURTHER  VtfORMATION  CONTACT: 

Mr.  John  Harrington,  Acting  Area 
Manager,  Salt  Lake  City  Area  Office, 
Western  Area  Power  Administration, 
P.O.  Box  11606,  Sah  Lake  City.  UT 
84147-0606,  (801)  524-5497,  or 

Mr.  Edmond  Chang,  Assistant  Area 
Manager  for  Power  Marketing,  Sah 
Lake  City  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box 
11606,  Salt  Lake  City,  UT  84147- 
0606,  (801)  524-5493 

SUPPLEMENTARY  INFORMATK)N: 

Background 

In  a  Federal  Register  notice  dated 
December  13, 1993  (58  PR  65180- 
65181),  Western  proposed  to  include  the 
PRP  with  the  Integrated  Projects  and  to 
market  the  power  and  energy  produced 
by  the  PRP  to  members  of  ICPA  and 
UMPA  within  a  marketing  area 
comprised  of  Utah  and  Wasatch 


Counties,  Utah.  Western  accepted 
comments  on  its  proposal  until  January 
12,  1994.  A  public  information/ 
comment/scoping  meeting  was  held  in 
Spanish  Fork,  Utah,  on  January  4, 1994, 
As  a  result  of  comments  received,  at 
both  the  meeting  and  in  writing, 
Western  is  revising  its  proposed 
marketing  plan  for  the  PRP. 

Marketing  Issues 

One  of  the  commentors,  the  Colorado 
River  Energy  Distributor's  Association 
(CREDA),  an  organization  of  many 
Integrated  Projects  customers, 
commented  that  CREDA  believes  "the 
same  principles  commonly  used  in 
other  Bureau  of  Reclamation 
(Reclamation)  water  projects  having 
power  generation  features  should  be 
appUed  to  the  extent  lawful  in  the 
instance  ofPRP."  Western's  review  of 
the  appropriate  laws  shows  that 
construction  of  the  PRP  and  the 
methods  of  repaying  the  United  States 
for  its  investment  in  the  project  were 
first  established  in  1936,  under  Contract 
No.  Ilr-874  dated  June  27,  1936  (1936 
Contract).  The  1936  Contract  states  that 
surplus  revenue  fi-om  the  sale  of  surplus 
water  and  power  shall  be  applied  to  the 
repayment  obligation  of  the  Water 
Users.  No  distinction  was  made  in  the 
contract  that  this  payment  was  to  be  for 
irrigation  investment  or  for  investment 
beyond  the  irrigators'^  ability  to  pay  as 
is  common  in  other  Reclamation 
projects.  In  fact,  from  the  beginning, 
ahnost  three-fourths  of  the  water 
developed  by  the  project  was  for 
municipal  and  industrial  use.  Western 
has  agreed  to  pay  fi-om  power  revenues 
$1,623  million  toward  the  Water  Users'  ' 
obligation  by  2008.  Of  this  amount, 
$191 .587  has  been  paid. 

CREDA  also  stated  that  it  did  not 
believe  Western  had  adequately 
supported  the  need  to  integrate  the 
projects.  When  Western  established  the 
Integrated  Projects  in  1986,  it  intended 
to  include  the  Colorado  River  Storage 
Project  (CRSP),  the  Collbran  Project,  the 
Rio  Grande  Project,  and  the  PRP.  The 
PRP  was  not  included  because  of 
uncertainty  associated  with 
commitments  to  the  Water  Users. 
Western's  intent  was  to  bring  PRP  into 
the  Integrated  Projects  on  an  equal  basis 
with  the  rest  of  the  projects.  Western 
has  agreed  that  it  is  not  necessary  to 
include  the  PRP  in  the  Integrated 
Projects. 

hi  a  further  comment,  CREDA 
objected  to  all  Integrated  Projects 
customers  paying  costs  of  the  Water 
Users  since  these  constitute  repayment 
of  municipal  and  industrial  water 
development  costs.  CREDA  had  no 
objection  to  marketing  the  PRP  resource 
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Counties,  Utah.  Western  accepted 
comments  on  its  proposal  until  January 
12,  1994.  A  public  information/ 
comment/scoping  meeting  was  held  in 
Spanish  Fork.  Utah,  on  January  4, 1994, 
As  a  result  of  comments  received,  at 
both  the  meeting  and  in  writing, 
Western  is  revising  its  proposed 
marketing  plan  for  the  FRP. 

Marketing  Issues 

One  of  the  coramentors,  the  Colorado 
River  Energy  Distributor's  Association 
(CREDA).  an  organization  of  many 
Integrated  Projects  customers, 
commented  that  CREDA  believes  "the 
same  principles  commonly  used  in 
other  Bureau  of  Reclamation 
(Reclamation)  water  projects  having 
power  generation  features  should  be 
appUed  to  the  extent  lawful  in  the 
instance  ofPRP."  Western's  review  of 
the  appropriate  laws  shows  that 
construction  of  the  PR?  and  the 
methods  of  repaying  the  United  States 
for  its  investment  in  the  project  were 
first  established  in  1936,  under  Contract 
No.  Ilr-874  dated  June  27,  1936  (1936 
Contract).  The  1936  Contract  states  that 
surplus  revenue  fi-om  the  sale  of  surplus 
water  and  power  shall  be  applied  to  the 
repayment  obligation  of  the  Water 
Users.  No  distinction  was  made  in  the 
contract  that  this  payment  was  to  be  for 
irrigation  investment  or  for  investment 
beyond  the  irrigators'^  ability  to  pay  as 
is  common  in  other  Reclamation 
projects.  In  fact,  from  the  beginning, 
almost  three- fourths  of  the  water 
developed  by  the  project  was  for 
municipal  and  industrial  use.  Western 
has  agreed  to  pay  from  power  revenues 
$1,623  million  toward  the  Water  Users' 
obligation  by  2008.  Of  this  amount, 
$191,587  has  been  paid. 

CREDA  also  stated  that  it  did  not 
believe  Western  had  adequately 
supported  the  need  to  integrate  the 
projects.  When  Western  established  the 
Integrated  Projects  in  1986,  it  intended 
to  include  the  Colorado  River  Storage 
Project  (CRSP),  the  Collbran  Project,  the 
Rio  Grande  Project,  and  the  PRP.  The 
PRP  was  not  included  because  of 
uncertainty  associated  wiih 
commitments  to  the  Water  Users. 
Western's  intent  was  to  bring  PRP  into 
the  Integrated  Projects  on  an  equal  basis 
with  the  rest  of  the  projects.  Western 
has  agreed  that  it  is  not  necessary  to 
include  the  PRP  in  the  Integrated 
Projects. 

In  a  further  comment,  CREDA 
objected  to  all  Integrated  Projects 
customers  paying  costs  of  the  Water 
Users  since  these  constitute  repayment 
of  municipal  and  industrial  water 
development  costs.  CREDA  had  no 
objection  to  marketing  the  PRP  resource 


to  ICPA  and  UMPA  under  separate 
contracts  from  the  Integrated  Projects.  In 
fact.  ICPA  and  UMPA  are  both  members 
of  CREDA.  Western  has  determined  that 
it  can  still  meet  its  objectives  of 
beneficially  marketing  the  PRP  through 
separate  contractual  arrangements  and 
has  revised  its  proposal  to  do  so.  This 
will  require  development  of  power  sales 
contracts  with  potential  contractors. 

Since  the  PRP  has  only  been  sold  to 
Western's  CRSP,  a  rate  for  the  capacity 
and  energy  produced  has  never  been 
developed.  A  power  repayment  study 
(PRS)  has  been  prepared  each  year  to 
determine  the  revenues  needed  to  meet 
project  repayment,  including  operation, 
maintenance,  and  replacement 
expenses.  The  CRSP  purchased  the 
energy  produced  by  the  PRP  for  this 
amount.  Western  now  proposes  that  the 
PRS  still  be  used  to  identify  the  annual 
revenue  requirements  of  the  PRP. 
Potential  contractors  would  pay  their 
proportional  share  of  one-twelfth  of  the 
annual  amount  each  month  to  Western. 
In  addition,  the  potential  contractors 
would  pay  a  total  of  $102,243.80  each 
year  to  Reclamation  to  be  applied 
toward  the  Water  Users'  payment 
obligations. 

Two  other  Integrated  Projects 
customers  in  Utah,  the  Weber  Basin 
Water  Conservancy  District  (Weber 
Basin)  and  Bountiful  City  Light  and 
Power  (Bountiful),  operate  generating 
plants  on  the  Weber  River.  Both  claimed 
when  water  is  diverted  fi^m  the  Weber 
River  into  the  Provo  River  under 
existing  agreements,  they  incur  losses  in 
generation  and  asked  to  be  compensated 
for  these  losses.  Western  has  determined 
that  the  water  diversions  &t)m  the 
Weber  River  into  the  Provo  River  were 
estabUshed  before  Weber  Basin  or 
Boimtiful  constructed  generation  on  the 
VVeber  River.  Neither  entity  had  a  power 
right  to  the  waters  of  the  Weber  River. 
PacifiCorp,  which  is  compensated  for 
generating  losses,  owned  an  operating 
generating  plant  on  the  Weber  River  and 
held  power  rights  to  the  flows  of  the 
river  prior  to  the  Provo  River  diversion. 
Discussions  with  Reclamation  and 
examination  of  Weber  Basin  and 
Bountiful  contracts  have  confirmed  this 
position.  Weber  Basin  and  Bountiful  are 
not  entitled  to  an  allocation  of  PRP 
power  to  compensate  them  for  harm 
caused  by  reduced  flows  in  the  Weber 
River  because  their  plants  have  never 
been  entitled  to,  or  used,  the  diverted 
water. 

Another  commentor.  Reclamation, 
stated  that  the  marketing  criteria  should 
consider  arrangements  for  providing 
assistance  to  the  Water  Users.  Also,  the 
amount  of  assistance  should  be 
included  in  the  PRP  power  marketing 


contracts,  and  arrangements  made  so 
that  payment  could  be  made  directly  to 
Reclamation  on  behalf  of  the  Water 
Users  during  the  contract  period. 

These  issues  are  still  subject  to  further 
discussions  with  the  Water  Users  and 
Reclamation.  However,  Western  has 
committed  to  provide  a  means  for 
annual  payment  to  be  made  toward 
project  repayment  on  behalf  of  the 
Water  Users  by  the  power  purchasers. 

Reclamation  also  noted  mat  the 
amount  of  winter  season  surplus  energy 
is  affected  by  several  factors,  including 
the  agreement  dated  May  16. 1986, 
known  as  the  Interim  Operating 
Agreement  of  Deer  Creek  and 
Strawberry  Exchange  of  Bonneville  Unit 
Water  (Interim  Operating  Agreement), 
and  future  agreements  on  the  operation 
of  Deer  Creek  and  Jordanelle  Reservoirs. 
Reclamation  has  made  it  clear  that  the 
Interim  Operating  Agreement  and  future 
agreements  may  severely  impact  the 
amount  of  generation  available  from  the 
PRP  during  the  winter  season.  The 
Interim  Operating  Agreement 
anticipated  that  compensation  to 
PacifiCorp,  for  energy  lost  when  water 
is  diverted  from  the  Weber  River  into 
the  Provo  River,  would  be  affected  and 
it  provided  a  remedy.  However,  the 
Interim  Operating  Agreement  does  not 
address  compensation  to  the  Water 
Users  by  Central  Utah  Water 
Conservancy  District  (Central  Utah)  for 
other  winter  season  generation  which 
would  be  lost.  Draft  language  on  an 
agreement  for  joint  operation  of  Deer 
Creek  and  Jordanelle  Reservoirs 
pro\'ides  a  means  for  Central  Utah  to 
compensate  the  Water  Users  for  this 
reduction.  Drafts  of  this  agreement 
stipulate  that  a  separate  agreement 
among  Central  Utah,  the  Water  Users, 
Western,  PacifiCorp,  and  Reclamation 
will  be  developed  to  provide  for  this 
compensation.  If  is  anticipated  that  this 
agreement  will  be  completed  prior  to 
initial  service  under  Western's  proposed 
marketing  plan. 

The  Water  Users  commented  that 
Western's  criteria  for  marketing  the 
surplus  power  and  energy  of  the  Deer 
Creek  Powerplant  must  fairly 
compensate  the  Water  Users  for  the 
value  of  the  surplus  electric  power  and 
energy  in  the  form  of  assistance  on  its 
repayment  obligation. 

Western's  criteria  specify  that  the 
annual  revenue  requirements,  including 
Western's  commitment  to  the  Water 
Users,  will  be  recovered  from  the 
potential  contractors  in  return  for  all  of 
the  marketable  power  and  energy 
produced  by  the  PRP. 

The  Water  Users  further  commented  . 
that  the  rate  for  nonfirm  energy  should 
be  the  same  as  the  blended  rate  of  firm 
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energy.  Western's  revised  proposal 
would  eliminate  any  distinction 
between  firm  am  I  nonfirm  energy.  All 
energy  produced  by  the  PRP  would  be 
delivered  in  retu  m  for  the  potential 
contractors  payij  ig  all  of  the  PRP's 
annual  powerpla  nt  expenses. 

All  ot  the  Watar  Users'  comments  are 
concerned  with  1  leir  claim  to  a 
contractual  oblig  ition  that  surplus 
revenue  from  th«  sale  of  power  be 
applied  toward  t  le  repayment 
obligation  of  the  Water  Users  for  the 
PRP.  Western  hai  i  stated  that  it  will 
consider  $1,623  i  nillion  by  2008  as  a 
repayment  assist  ince  to  the  PRP.  The 
Water  Users  asse  1  that  there  is  an 
obligation  to  dev  slop  surplus  revenue 
from  power  sales  that  can  be  applied  to 
the  repayment  ol  ligation  of  the  Water 
Users  beyond  20i  18  until  all  repayment 
obligations  have  3een  met.  Western 
knows  of  no  lega  basis  for  the  Water 
Users'  position.  1  esolution  of  these 
issues  are  oufsidf  the  scope  of  this 
proposed  action.  These  issues  have  been 
the  focus  of  sevei  al  meetings  between 
the  Water  Users,  tVestem,  and 
Reclamation.  We  stem's  proposal  would 
pro\ide  a  means  to  ensure  that  the 
balance  of  the  $1  623  million 
commitment  is  p  lid  in  annual 
increments  by  2C  D8. 

Other  Issues 

UMPA  states  tlat  use  of  PRP  energy 
in  Utah  County,  Jtah,  will  result  in 
reduced  reliance  on  fossil  fuels  and  will 
enhance  the  envi  ronment,  especially  air 
quality. 

This  issue  will  be  addressed  in  the 
environmental  as  sessment  which  will 
be  done  on  the  pi  oposed  action. 
However,  becaus ;  of  the  quantities  of 
energy  involved  :  n  the  proposal,  it  is 
unlikely  that  the  action  will  have  a 
significant  impac  t  on  airquality  in  Utah 
County. 

The  Stonefly  S  Kiety  (Society),  a  local 
environmental  oi  ^anization,  commented 
that  operation  of  he  PRP  on  the  Provo, 
Duchesne,  and  \\  eber  Rivers  has 
produced  devast;  ting  impacts  on  these 
river  systems.  An  long  these  are.  (1) 
Destruction  of  th*  i  Provo's  natural 
channel  and  ripa  ian  areas,  (2)  anoxic 
water  discharge  f  "om  Deer  Creek 
Reservoir,  (3)  dei  catering  of  the  Weber 
River,  and  (4)  dei  catering  of  the 
Duchesne  River,  'hey  state  that  three 
actions  should  b<  taken:  (1)  studies  of 
the  environments  1  impacts  of  the  PRP 
should  be  condu(  ted  immediately;  (2) 
funds  should  be  i  ilocated  from  Deer 
Creek  Power  reve  nues  to  correct  these 
serious  problems  and  (3)  no  funds 
should  be  allocat  jd  to  the  PRP  until 
these  environmei  tal  impacts  have  been 
both  assessed  an<  corrected. 


Western's  proposal  is  to  only  change 
the  way  power  from  the  PRP  is 
marketed.  It  will  have  no  effect  on  how 
the  PRP  is  operated.  The  Society's 
issues  are  concerned  with  the  way  the 
project  is  operated  and  not  on  how 
power  is  marketed.  Therefore,  their 
comments  are  outside  the  scope  of  this 
proposal. 

The  Society  asked  "if  the  PRP  were 
included  in  the  Integrated  Projects,  will 
the  powerplant  at  Deer  Creek  Reservoir 
be  operated  indepiendently  or  will  the 
operation  be  integrated  with  other 
Western  generating  facilities?  If  its 
operation  is  integrated,  will  there  be 
environmental  impacts  at  these  other 
facilities?"  Western's  proposal  is  to 
market  the  PRP  independently  of  the 
Integrated  Projects.  There  would  be  no 
operation  connection  between  the 
projects.  Furthermore,  since  Deer  Creek 
Powerplant  is  not  controlled  by 
Western,  delivery  of  power  and  energy 
to  the  customer  would  be,  as  always,  on 
a  run-of-the-river  basis. 

Marketing  Criteria 

a.  Applicability 

Congress  granted  to  the  Secretary  of 
Energy  acting  by  and  through  Western's 
Administrator  the  authority  to  market 
Federal  power.  In  response  to  requests 
from  UMPA  and  ICPA  to  receive  power 
produced  by  the  PRP,  Western  has 
examined  the  merits  of  reorganizing  the 
marketing  of  the  PRP  resoiuce.  Western 
believes  these  proposed  marketing 
changes  will  benefit  both  the  potential 
contractors  and  the  Water  Users. 

b.  Marketable  Resource 

A  contract  among  Reclamation,  the 
Water  Users,  the  Weber  River  Water 
Users  Association,  and  PacifiCorp  dated 
December  20, 1938  (1938  Contract), 
provides  for  diversion  of  water  from  the 
Weber  River  into  the  Provo  River  for 
storage  in  Deer  Creek  Reservoir  and  for 
use  by  the  Water  Users.  Because 
Paci  fiCorp  operated  generating  units  on 
the  Weber  River  below  the  point  of 
diversion  to  the  Provo  River, 
PacifiCorp 's  ability  to  generate  was 
reduced  when  water  was  diverted.  The 
1938  Contract  provides  that  PacifiCorp 
is  to  receive  all  of  the  electrical 
generation  of  the  PRP  during  the  period 
of  lime  that  water  is  diverted.  This 
means  that  for  up  to  6  months,  from 
October  IS  to  April  15  of  each  year, 
there  may  be  no  marketable  energy 
generated  by  the  PRP.  Historically 
however,  marketable  energy  has 
averaged  23,000,000  kilowatthours 
(kWh),  with  15,000,000  kWh  generated 
during  summer  months,  and  the 
remaining  8,000,000  kWh  from  winter 


surplus  energy.  Typically,  about 
3,000.000  kWh  are  available  in  each  of 
the  3  peak  summer  months  of  June,  July, 
and  August;  approximately  1,000,000 
kWh  are  available  in  April;  2,500,000 
kWh  in  May:  and  another  2,500,000 
kWh  in  September.  ICPA  and  UMPA 
would  receive  all  of  the  marketable 
energy  generated  by  the  PRP  each  year 
in  return  for  paying  all  of  the  PRP 
powerplant  expenses. 

c.  Marketing  Area  - 

Because  of  the  size  of  the  resource. 
Western  proposes  to  limit  the  marketing 
of  this  resource  to  preference  entities 
within  the  drainage  area  of  the  Provo 
River.  All  eligible  utilities  are  members 
of  ICPA  and  UMPA,  and  are  located  in 
Utah  and  Wasatch  Counties.  Members  of 
ICPA  are  the  cities  of  Heber  City,  Lehi, 
Payson,  Springville,  and  the  Strawberry 
Electric  Service  District  (Strawberry). 
Affected  members  of  UMPA  are  the 
cities  of  Provo.  Salem,  and  Spanish 
Fork.  It  is  anticipated  that  marketing  of 
the  PRP  resource  to  these  potential  ^ 
contractors  would  assiu'e  that  each 
would  receive  a  beneficial  amount  of 
power. 

d.  Clasis  of  Service 

PRP  generation  is  dependent  upon 
water  releases  that  are  dictated  by 
minimiun  stream  flow  requirements  and 
the  Water  Users'  needs.  No  load 
following  ability  exists.  Since  April  1 , 
1994,  the  PRP  has  been  included  in 
Western's  Upper  Colorado  Missouri 
Basin  control  area.  With  the  PRP  in 
Western's  control  area.  Western  is  able 
to  enhance  the  usability  of  the  product 
and  to  allow  it  to  be  scheduled,  even 
though  it  has  no  control  over  PRP 
generation.  Western  provides  control 
area  and  regulating  services  for  several 
other  customers  and  has  a  developed 
methodology  to  share  the  expenses  of 
operating  a  control  area  and  providing 
for  regulating  capacity.  Under  the 
revised  proposal,  the  PRP  would  be 
required  to  pay  for  its  share  of  these 
services.  These  costs  will  be  included  in 
the  PRS  as  an  operating  expense. 

Energy  will  be  scheduled  to  the 
potential  contractors  in  megawatts  in 
accordance  with  anticipated  generation 
levels  from,  the  PRP.  When  variations 
occur,  the  hourly  schedules  will  be 
adjusted  to  reflect  actual  operation. 

Western  will  maintain  an  energy 
deviation  account  between  the  PRP  and 
the  Integrated  Projects.  At  the  end  of 
each  year,  an  accoiuiting  of  scheduled 
and  generated  energy  will  be  made. 
Differences  between  the  two  projects 
wrill  be  made  up  by  adding  to  or 
subtracting  from  the  following  year's 
schedules  to  the  potential  contractors. 


The  potential  contractors  will  b© 
responsible  for  reserves  in  accordance 
with  Inland  Power  Pool  requirements. 

e.  Fesource  Allocation 

Western  proposes  to  allocate  PRP 
resources  in  proportion  to  the  historical 
sales  of  each  of  the  ICPA  and  UMPA 
members.  UMPA  members  serve 
approximately  70  percent  of  the  load  in 
the  marketing  ar^a,  and  the  city  of  Provo 
is  by  far  the  largest  member.  ICPA 
members  serve  approximately  30 
percent  of  the  marketing  area  load. 
Proportional  allocation  of  the  PRP's 
average  annual  output  of  23.000,000 
kWh  would  mean  UMPA  members 
could  expect  an  average  of  16,100,000 
kWh  and  3.500  kilowatts  (kW)  of 
contingent  capacity,  and  ICPA  members 
could  expect  an  average  of  6,900,000 
kWh  and  1 ,500  kW  of  contingent 
capacity.  Of  ICPA  members'  30  percent. 
Heber  City  would  receive  6  percent, 
Lehi  2.7  percent,  Springville  12.9 
percent,  Payson  4.8  percent,  and 
Strawberry  3.6  percent.  Of  UMPA 
members'  70  percent,  Provo  would 
receive  60.9  percent.  Salem  1.4  percent, 
and  Spanish  Fork  7.7  percent.  Western 
would  develop  firm  power  sales 
contracts  with  ICPA  and  UMPA  on 
behalf  of  their  members  which  would 
specify  the  terms  and  conditions  of 
receiving  PRP  power.  The  power  sales 
contracts  would  be  structured  such  that 
if  a  member  withdraws  from  either  ICPA 
or  UMPA,  it  would  be  able  to  retain  its 
entitlement  of  PRP  power. 

/  Contract  Terms 

ICPA  and  UMPA  would  pay  the  PRP's 
total  annual  powerplant  expenses  in 
return  for  the  total  marketable  PRP 
production.  Each  would  pay  its 
proportional  share  of  the  operation, 
maintenance,  and  replacement  expenses 
identified  in  the  PRS  in  12  monthly 
installments.  In  addition,  before  January 
1  of  each  year.  ICPA  would  pay 
$30,685.71  and  UMPA  $71,600.00  to 
Reclamation  to  be  applied  toward  the 
Water  Users  annual  payment. 

g.  Term  of  Contract 

The  power  sales  contracts  would 
become  effective  on  October  1.  1994, 
and  terminate  on  Septerriber  30,  2008. 

Process 

Western  will  accept  comments  on  its 
proposed  revised  marketing  plan  until 
August  10. 1994.'Following  this 
comment  period.  Western  will  prepare 
the  appropriate  contracts  and  other 
agreements  that  may  be  necessary  to 
implement  its  proposal.  A  notice  in  the 
Federal  Register  will  announce 
Western's  final  decisions  on  marketing 
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The  potential  contractors  will  b» 
responsible  for  reserves  in  accordance 
with  Inland  Power  Pool  requirements. 

e.  Fesource  Allocation 

Western  proposes  to  allocate  PRP 
resources  in  proportion  to  the  historical 
sales  of  each  of  the  ICPA  and  UMPA 
nriembers.  UMPA  members  serve 
approximately  70  percent  of  the  load  in 
the  marketing  ar^a,  and  the  city  of  Provo 
is  by  far  the  largest  member.  ICPA 
members  serve  approximately  30 
percent  of  the  marketing  area  load. 
Proportional  allocation  of  the  PRP"s 
average  annual  output  of  23.000,000 
kWh  would  mean  UMPA  members 
could  expect  an  average  of  16,100,000 
kWh  and  3.500  kilowatts  (kW)  of 
contingent  capacity,  and  ICPA  members 
could  expect  an  average  of  6,900,000 
kWh  and  1 ,500  kW  of  contingent 
capacity.  Of  ICPA  members'  30  percent, 
Heber  City  would  receive  6  percent, 
Lehi  2 . 7  percent .  Springvi  1  le  1 2 . 9 
percent.  Payson  4.8  percent,  and 
Strawberry  3.B  percent.  Of  UMPA 
members'  70  percent.  Provo  would 
rfeceive  60.9  percent,  Salem  1.4  percent, 
and  Spanish  Fork  7.7  percent.  Western 
would  develop  firm  power  sales 
contracts  with  ICPA  and  UMPA  on 
behalf  of  their  members  which  would 
specify  the  terms  and  conditions  of 
receiving  PRP  power.  The  power  sales 
contracts  would  be  structured  such  that 
if  a  member  withdraws  from  either  ICPA 
or  UMPA.  it  would  be  able  to  retain  its 
entitlement  of  PRP  power. 

/.  Contract  Terms 

ICPA  and  UMPA  would  pay  the  PRP's 
total  annual  powerplant  expenses  in 
return  for  the  total  marketable  PRP 
production.  Each  would  pay  its 
proportional  share  of  the  operation, 
maintenance,  and  replacement  expenses 
identified  in  the  PRS  in  12  monthly 
installments.  In  addition,  before  January 
1  of  each  year.  ICPA  would  pay 
$30,685.71  and  UMPA  $71,600.00  to 
Reclamation  to  be  applied  toward  the 
Water  Users  annual  payment. 

g.  Term  of  Contract 

The  power  sales  contracts  would 
•become  effective  on  October  1.  1994. 
and  terminate  on  September  30,  2008. 

Process 

Western  will  accept  comments  on  its 
proposed  revised  marketing  plan  until 
August  10,  1994.'Following  this 
comment  period.  Western  will  prepare 
the  appropriate  contracts  and  other 
agreements  that  may  be  necessary  to 
implement  its  proposal.  A  notice  in  the 
Federal  Register  will  announce 
Western's  final  decisions  on  marketing 


PRP  power.  The  marketing  plan  will  be 
effective  30  days  following  publication 
of  that  notice.  Western  intends  to  begin 
.  initial  service  under  these  contracts  on 
October  1^  1994. 

ENVIRONMENTAL  COMPUANCE:  Western 
will  comply  with  the  National 
Environmental  Pohcy  Act  of  1969 
through  preparation  of  an 
environmental  assessment  (EA)  on  the 
impacts  of  the  proposed  marketing 
changes. 

Western  has  no  operational  control 
over  the  PRP.  Deer  Creek  Dam  is 
operated  primarily  for  the  benefit  of 
water  storage  and  delivery.  Power 
production  is  a  secondary  benefit  and 
does  not  influence  dam  operations  in 
any  manner.  Therefore,  the  proposed 
PRP  marketing  changes  will  have  no 
effect  on  dam  operations. 
REGULATORY  FLEXIBILITY  ANALYSIS: 
Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.).  each 
agency,  when  publishing  a  proposed 
rule,  is  further  required  to  prepare  and 
make  available  for  public  comment  an 
initial  regulatory  flexibility  analysis  to 
describe  the  impact  of  the  rule  on  small 
entities.  Western  has  determined  that: 
(1)  This  rulemaking  relates  to  services 
offered  by  Western  and.  therefore,  is  not 
a  rule  within  the  pur\'iew  of  the  Act. 
and  (2)  the  impacts  of  an  allocation  from 
Western  would  not  cause  an  adverse 
economic  impact  to  such  entities. 
DETERMINATION  UNDER  EXECUTIVE  ORDER 
12866:  DOE  has  determined  this  is  not  a 
significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866.  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Issued  in  Golden,  Colorado,  June  22, 1994. 
WUliam  H.  Oagett. 
Administrator. 

|FR  Doc.  94-16709  Filed  7-8-94.  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5010-B] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  all  this  notice 


announces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  1414.02;  Hazardous 
Organic  NESHAP  (HON)  for  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks;  was  approved  05/26/94;  OMB 
No.  2060-0282;  expires  05/31/97 

EPA  ICR  No.  1685.01;  U.S. 
Environmental  Protection  Agency  1994 
Industrial  Laundries  Industry 
Questionnaire;  was  approved  06/06/94; 
OMB  No.  2040-0171;  expires  06/30/97. 

EPA  ICR  No.  1012.05;  PCB  Disposal 
Permitting  Regulation;  was  approved 
06/14/94;  OMB  No.  2070-0011;  expires 
06/30/97. 

EPA  ICR  No.  0783.21;  Ap'plication  for 
Motor  Vehicle  Emission  Certification 
and  Fuel  Economy  Labeling;  was 
approved  06/03/94;  OMB  No.  2060- 
0104;  expires  06/30/95. 

EPA  ICR  No.  1061.06;  NSPS  for  the 
Phosphate  Fertilizer  industry — 49  CFR 
60,  Subparts  T.  U.  V.  W.  X;  was 
approved  06/02/94;  OMB  No.  2060- 
0037;  expires  06/30/97. 

OMB  Disapprovals 

EPA  ICR  No.  1658.01;  Control 
Technology  Determinations  for 
Constructed.  Reconstructed,  and 
Modified  Major  Sources  of  Hazardous 
Air  Pollutants.  Offset  Showings  for 
Existing  Major  Sources;  was 
disapproved  06/03/94. 

EPA  ICR  No.  1669.01;  Provision  of 
lead  Hazard  Information  Pamphet 
Before  Renovation  of  Target  Housing; 
was  disapproved  05/09/94.  This 
collection  supports  the  proposed  rule 

OMB  Extensions  of  Expiration  Date 

EPA  ICR  No.  1582.01;  Extension  of 
Compliance  with  Standards  for 
Hazardous  Air  Pollutions  Due  to  Early 
Emission  Reduction — Reporting  and 
Recordkeeping  Requirements;  OMB  No. 
2060-0222:  expiration  dated  extended 
fi-om  08/31/94  to  11/30/94. 

EPA  ICR  No.  1463.02;  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP);  OMB  No. 
2050-0096;  expiration  date  extended 
from  10/31/94  to  01/31/95. 

EPA  ICR  No.  1445.02;  Continuous  Use 
Reporting  Regulation  under  CERCLA  • 
Final  Rule;  OMB  No.  2050-0086; 
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expiration  date  ektended  from  09/30/94 
,to  12/31/94.         I 

Dated:  June  27,  TJ994. 
Piul  Lapsley, 

Director,  Re^latoi^  Management  Division. 
[FR  Doc.  94-16722  Filed  7-6-94;  8:45  am) 
KLUNQ  cooc  leto-sa-M 


Office  of  Researjch  and  Development 
[TRL-SOIO-S] 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Reference 
Method  Designation 

Notice  is  hereby  given  that  EPA,  in 
accordance  with  «0  CFR  part  53,  has 
designated  another  reference  method  for 
the  determination  of  ambient 
concentrations  of  particulate  matter 
measured  as  PMijo.  The  new  reference 
method  is  a  gravihietric  method  which 
utilizes  a  specially  designed  PMio 
sampler  for  particle  collection.  The 
designated  method  is  identified  as 
follows: 

RFPS-0694M)98J''Rupprecht  &  Patashniclc 
Partisol''^  Model  2000  Air  Sampler' 
consisting  of  a  Huh  Unit  and  0, 1,  2,  or  3 
Satellite  Units,  wit|i  each  sampling  station 
used  for  PMio  measurements  equipped  with 
a  Rupprecht  &  Pata«hnick  PMio  Inlet  and 
operated  for  contintious  24-hour  ]}eriods 
using  the  Basic,  M^uaJ,  Time,  Analog  Input, 
or  Serial  Input  pro^amming  modes,  and 
with  or  without  an; '  of  the  following  options: 

Stand  for  Hub  or  Si  tellite 57-002320 

Advanced  EPROM  59-002542 

Large  Pump  (V*  hp  ,  120  VAC 10-001403 

Hardware  for  Indodr  Installation  consisting 

ofc 

Temperature  Sense  r  (Extended 

Length) 51-00263  8-xxxx 

Roof  Flange  (1V«") 55-001289 

Support  Tripod  for  Inlet 57-000604 

Sample  Tube  Exten  sion    - 

(1  m) 57-002526-0001 

Sample  Tube  Extec  sion 

(2  m) 57-002526-0002 

Hardware  for  Outd(  lor  Installation  in  Extreme 

Cold  EnvironmenU : 

Insulating  Jacket  fo  •  Hub  Unit 10-002645 

This  method  is  available  from 
Rupprecht  &  Pate  shnick  Co.,  Inc.  (R&P), 
25  Corporate  Ciwle,  Albany,  New  York 
12203.  A  notice  cf  receipt  of  application 
for  this  method  a  ipeared  in  the  Federal 
Register,  Volume  59,  March  30, 1994, 
page  14853. 

The  hub  unit  o "  the  Partisol  tm  Model 
2000  Air  Sample]  contains  a  filter 
holder  assembly,  the  flow  control 
system,  the  valve  » to  direct  the  sample 
flow  through  the  liub  or  appropriate 
sample  pump,  a 
;eypad,  information 
display,  and  asso  :iated  electronics. 
Each  satellite  uni  t  contains  only  a  filter 


satellite  imit,  the 
microprocessor, 


holder  assembly  and  is  connected  to  the 
hub  unit  through  a  single  flow  line. 
Each  sampling  station  (hub  or  satellite) 
used  for  PMio  measurements  must  be 
equipped  with  an  R&P  PMjo  inlet  (other 
sampling  stations  may  have  other  types 
of  inlets).  Only  one  sampling  station 
may  operate  at  a  time. 

The  Model  2000  uses  47mm  diameter 
filters  mounted  in  cassettes.  Filter 
media  meeting  the  minimum 
requirements  specified  in  appendix  J  to 
40  CFR  part  50  (Reference  Method  for 
the  Determination  of  Particulate  Matter 
as  PMio  in  the  Atmosphere)  are 
available  from  R&P,  or  may  be  obtained 
from  other  sources,  depending  on 
individucd  user  needs.  A  5-place 
analytical  balance  is  required  for 
weiring  filters  before  and  after 
sampling. 

Test  samplers  representative  of  this 
method  have  been  tested  by  the 
applicant,  in  accordance  with  the  test 
procedures  specified  in  40  CFR  part  53. 
After  reviewing  the  results  of  these  tests 
and  other  information  submitted  by  the  . 
applicant,  EPA  has  determined,  in 
accordance  with  part  53,  that  this 
method  should  be  designated  as  a 
reference  method.  The  information 
submitted  by  the  applicant  will  be  kept 
on  file  at  EPA's  Atmospheric  Research 
and  Exposure  Assessment  Laboratory, 
Research  Triangle  Park,  North  Carolina 
27711,  and  will  be  available  for 
inspection  to  the  extent  consistent  with 
40  CFR  part  2  (EPA's  regulations 
implementing  the  Freedom  of 
Information  Act). 

As  a  designated  reference  method, 
this  method  is  acceptable  for  use  by 
States  and  other  air  monitoring  agencies 
under  requirements  of  40  CFR  part  58. 
Ambient  Air  Quality  Surveillance.  For 
such  purposes,  the  method  must  be 
used  in  accordance  with  the  guidance  in 
appendix  }  to  40  CFR  part  50  and  the 
specific  procedures  contained  in  the 
operation  or  instruction  manual 
associated  with  the  method.  Use  of  the 
method  is  also  subject  to  any  limitations 
specified  in  the  applicable  designation 
(see  description  of  the  method  above).     . 
Vendor  modifications  of  a  designated 
method  used  for  purposes  of  part  58  are 
permitted  only  with  prior  approval  of 
EPA,  as  provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  under 
section  2.8  of  appendix  C  to  40  CFR  part 
58  (Modifications  of  Methods  by  Users). 

In  general,  this  designation  applies  to 
any  sampler  which  is  identical  to  the 
sampler  described  in  the  designation. 
Similar  samplers  manufactured  and  sold 
prior  to  the  designation  may  be 
upgraded  (e.g.,  by  minor  modification  or 
by  substitution  of  a  new  operation  or 


instruction  manual)  so  as  to  be  identical 
to  the  designated  method  and  thus 
achieve  designation  status  at  a  modest 
cost.  The  manufacturer  should  be 
consulted  to  determine  the  feasibility  of 
such  upgrading. 

Part  53  requires  that  sellers  of 
designated  methods  comply  with 
certain  conditions.  These  conditions  are 
given  in  40  CFR  53.9  and  are 
simimahzed  below  for  PMio  methods: 

(1)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany 
the  PMio  sampler  when  it  is  delivered 
to  the  ultimate  purchaser. 

(2)  The  PMio  sampler  must  not 
generate  any  unreasonable  hazard  to 
operators  or  to  the  environment. 

(3)  The  PMio  sampler  must  function 
within  the  limits  of  the  performance 
specifications  given  in  table  £)-l  of  part 
53  for  at  least  one  year  after  delivery 
when  maintained  and  operated  in 
accordance  with  the  operation  manual. 

(4)  Any  PMio  sampler  offered  for  sale 
as  a  reference  or  equivalent  method 
must  bear  a  label  or  sticker  indicating 
that  it  has  been  designated  as  a 
reference  or  equivalent  method  in 
accordance  with  part  53. 

(5)  An  applicant  who  offers  PMio 
samplers  for  sale  as  reference  or 
equivalent  methods  is  required  to 
maintain  a  list  of  ultimate  purchasers  of 
such  samplers  and  to  notify  them  within 
30  days  if  a  reference  or  equivalent 
method  designation  applicable  to  the 
sampler  has  been  canceled  or  if 
adjustment  of  the  samplers  is  necessary 
imder  40  CFR  53.11(b)  to  avoid  a 
cancellation. 

(6)  An  applicant  who  modifies  PMio 
sampler  previously  designated  as  a 
reference  or  equivalent  method  is  not 
permitted  to  sell  the  sampler  (as 
modified)  as  a  reference  or  equivalent 
method  (although  he  may  choose  to  sell 
it  without  such  representation),  nor  to 
attach  a  label  or  sticker  to  the  sampler 
(as  modified)  under  the  provisions 
described  above,  until  he  has  received 
notice  under  40  CFR  53.14(c)  that  the 
original  designation  or  a  new 
designation  applies  to  the  method  as 
modified  or  until  he  has  applied  for  and 
received  notice  imder  40  CFR  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  sampler  as 
modified. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  Atmospheric  Research  and 
Exposure  Assessment  Laboratory, 
Department  E  (MD-77).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 


Designation  of  this  reference  method 
will  provide  assistance  to  the  States  in 
establishing  and  operating  their  air 
quality  surveillance  systems  under  part 
58.  Technical  questions  concerning  the 
method  should  be  directed  to  the 
manufacturer.  Additional  information 
concerning  this  action  may  be  obtained 
from  Frank  F.  McElroy,  Methods 
Research  and  Development  Division 
(MD-77),  Atmospheric  Research  and 
Exposure  Assessment  Laboratory,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,(919)541-2622. 
Carl  Gerber, 

Assistant  Administrator  for  Research  and 
Development. 

|FR  Doc.  94-16723  Filed  7-8-94:  8:45  am) 
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[FRL-«01(>-8] 

Performance  Evaluation  Reports  for 
Fiscal  Year  1993;  Section  105  Grants; 
Missouri,  Kansas,  Iowa,  Nebraska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

summary:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
conduct  yearly  performance  evaluations 
on  the  progress  of  the  approved  State/ 
EPA  Agreements.  EPA's  regulations  (40 
CFR  56.7)  require  that  the  Agency  make 
available  to  the  pubUc  the  evaluation 
reports.  l^A  has  conducted  evaluations 
on  the  Missouri  Dei>artment  of  Natural 
Resources,  Nebraska  Department  of 
Environmental  Quality,  Iowa 
Department  of  Natural  Resources,  and 
Kansas  Department  of  Health  and 
Environment.  These  evaluations  were 
conducted  to  assess  the  agencies* 
performance  under  the  grants  made  to 
them  by  EPA  pursuant  to  section  105  of 
the  Clean  Air  Act. 

EFFECTIVE  DATE:  July  11, 1994. 

ADDRESSES:  Copies  of  the  evaluation 
reports  are  available  for  public 
inspection  at  the  EPA's  Region  VII 
Office,  Air  and  Toxics  Division,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

FOR  FURTHCfl  INFORMATION  CONTACT: 
Carol  D.  LeValley  at  (913)  551-7610. 

Dated:  June  13. 1994. 
Delores  Piatt,  ^ 

Acting  Regional  Administrator. 
IFR  Doc.  94-16724  Filed  7-8-«4;  8:45  am) 
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Designation  of  this  reference  method 
will  provide  assistance  to  the  States  in 
establishing  and  operating  their  air 
quality  sxirveillance  systems  under  part 
58.  Technical  questions  concerning  the 
method  should  be  directed  to  the 
manufacturer.  Additionalinformation 
concerning  this  action  may  be  obtained 
from  Frank  F.  McElroy,  Methods 
Research  and  Development  Division 
(MD-77),  Atmospheric  Research  and 
Exposure  Assessment  Laboratory,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,(919)541-2622. 
Carl  Gerber, 
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Assistant  Administrator  for  Researth  and 
Development. 

|FR  Doc.  94-16723  Filed  7-8-94:  8:45  ami 
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[FRL-«010-«] 

Performance  Evaluation  Reports  for 
Fiscal  Year  1993;  Section  105  Grants; 
Missouri,  Kansas,  Iowa,  Nebraska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

summary:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
conduct  yearly  performance  evaluations 
on  the  progress  of  the  approved  State/ 
EPA  Agreements.  EPA's  regulations  (40 
CFR  56.7)  require  that  the  Agency  make 
available  to  the  pubUc  the  evaluation 
reports.  I^PA  has  conducted  evaluations 
on  the  Missouri  Department  of  Natural 
Resources,  Nebraska  Department  of 
Environmental  Quality,  Iowa 
Department  of  Natural  Resources,  and 
Kansas  Department  of  Health  and 
Environment.  These  evaluations  were 
conducted  to  assess  the  agencies' 
performance  under  the  grants  made  to 
them  by  EPA  pursuant  to  section  105  of 
the  Clean  Air  Act. 

EFFECTIVE  DATE:  July  1 1 , 1 994. 

ADDRESSES:  Copies  of  the  evaluation 
reports  are  available  for  public 
inspection  at  the  EPA's  Region  VII 
Office.  Air  and  Toxics  Division,  726 
Minnesota  Avenue.  Kansas  City,  Kansas 
66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  D.  LeValley  at  (913)  551-7610. 

Dated:  June  13. 1994. 
Delores  Piatt,  ^ 

Acting  Regiona]  Administrator. 
IFR  Doc.  94-16724  Filed  7-8-«4;  8:45  am) 
BILUNC  COOe  ISM  «0  P 


IFRL-5010-7] 

Public  Water  Supply  Supervision 
Program  Revision  for  tt>e  State  of 
South  Carolina 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  State  of  South  Carolina  is  revising 
its  approved  State  PubUc  Water  Supply 
Supervision  Primacy  Program.  South 
Carolina  has  adopted  drinking  water 
regulations  for  Volatile  Organic 
Chemicals,  Synthetic  Organic  Chemicals 
and  Inorganic  Chemicals  (knownn  as 
Phase  II  and  Phase  IIB  of  the  Federal 
Safe  Drinking  Water  Regulation)  and  for 
Lead  and  Copper.  EPA  has  determined 
that  these  State  program  revisions  are  no 
less  stringent  than  the  corresponding 
federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  the  State 
program  revisions. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  August 
10,  1994.  to  the  Regional  Administrator 
at  the  address  shovm  below.  Frivolous 
or  insubstantial  requests  for  a  hearing 
may  be  denied  by  the  Regional  * 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
August  10,  1994,  a  public  hearing  will 
be  held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his/her  own  motion, 
this  determination  shall  become  final 
and  effective  August  10,  1994. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  and  (3)  the  signature  of  the 
individual  making  the  request,  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  at  the  following  offices: 

Department  of  Health  and 
Environmental  Control,  2600  Bull 
Street.  Columbia.  South  Carolina 
29201. 


Environmental  Protection  Agency. 

Region  IV.  345  Courtland  Street,  NE.. 

Atlanta,  Georgia  30365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  H.  Vorsatz.  EPA,  Region  IV, 
Drinking  Water  Section  at  the  Atlanta 
address  given  above  or  telephone  (404) 
347-2913. 

(Sec.  1413  of  the  Safe  Drinking  Water  Act,  as 
amended  (1986).  and  40  CFR  141  and  142  of 
the  National  Primary  Drinking  Water 
Regulations) 

Dated:  June  1. 1994. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator,  EPA,  Reeion 
IV. 

[FR  Doc.  94-16727  Filed  7-8-94;  8:45  am) 
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Report  to  Congress:  "A  Review  of 
Federal  Authorities  for  Hazardous 
Materials  Accident  Safety" 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  Availability  and 
Request  for  Pubhc  Input  on  the 
Environmental  Protection  Agency 
Report  to  Congress:  "'A  Review  of 
Federal  Authorities  for  Hazardous 
Materials  Accident  Safety". 


SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  the  above 
cited  report  and  provide  a  public  input 
opportunity  on  the  report's  findings. 
DATES:  Written  statements  should  be 
submitted  on  or  before  August  31,  1994 
and  should  be  addressed  as  indicated 
below. 

ADDRESSES:  Requests  for  the  report  can 
be  faxed  to  the  Emergency  Planning  and 
Community  Right-to-Know  Hothne  at 
(703)  412-3333  or  you  may  contact  the 
Hotline  by  phone  at  1-80O-535-0202  to 
request  a  copy.  Statements  concerning 
the  report  should  be  sent  to:  David 
Speights.  U.S.  Environmental  Protection 
Agency.  Chemical  Emergency 
Preparedness  and  Prevention  Office. 
Mail  Code:  5101.  401  M  Street.  SW.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Swack,  Chemical  Emergency 
Preparedness  and  Prevention  Office,  at 
(202)  260-3850. 

BACKGROUND  INFORMATION:  Section 
112(r)(10)  of  the  Clean  Air  Act  directs 
the  President  to  conduct  a  review  of         * 
release  prevention,  mitigation,  and 
response  authorities  across  the  Federal 
government.  The  Environmental 
I*rotection  Agency,  in  conjunction  with 
the  other  member  agencies  of  the 
Federal  National  Response  Team  (NRT). 
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Dated:  June  25.  199f . 
James  L.  Makris, 

Director.  Chemical  Eiiergency  Preparedness 
and  Prevention  Office 
[FR  Doc.  94-16726  Fi 
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State  Of  Florida;  Fijial  Determination  of 
Adequacy  ot  Statenribal  Wunicipal 
Solid  Waste  Landfi  i  Permit  Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of 

Full  Program  Adeqi^acy 

Florida's  Municipa 

Landfill  Permit 
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waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  federal  MSWLF 
criteria  (40  CFR  part  258).  RCRA  Section 
4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve. 
State/Tribal  landHll  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  ov^^er/operator  regarding  site- 
specific  permit  conditions.  C5nly  those 
owners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  flexibility 
provided  by  part  258  to  the  extent  the 
State/Tribal  permit  program  allows  such 
flexibility. 

Florida  applied  for  a  determination  of 
adequacy  under  section  4005  of  RCRA. 
EPA  reviewed  Florida's  application  and 
proposed  a  determination  Uiat  Florida's 
MSVVLF  permit  program  is  adequate  to 
ensure  compliance  with  the  revised 
MSWLF  criteria.  After  consideration  of 
all  comments  received,  EPA  is  today 
issuing  a  final  determination  that  the 
State's  program  is  adequate. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Florida  shall  be  effective 
on  July  11.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  S.  Zweig,  Program  Coordinator, 
Office  of  SoUd  Waste,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IV.  345  Courtland  Street,  N.E., 
Atlanta,  Georgia  30365. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9.  1991,  EPA  promulgated 
revised  criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 


requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  federal  criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
federal  criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  State  of  Florida 

On  July  20. 1993.  Florida  submitted 
an  application  for  adequacy 
determination  for  their  municipal  solid 
waste  landfill  permit  program.  On 
March  2. 1994.  EPA  published  a 
tentative  determination  of  adequacy  for 
all  portions  of  Florida's  program. 
Further  background  on  the  tentative 
determination  of  adequacy  appears  at  59 
FR  9980-9983  (March  2.  1994). 

Along  with  the  tentative 
determination.  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  a  public  hearing  which 


was  held  by  EPA — Region  IV  on  April 
25.  1994,  in  Tallahassee,  Florida.  The 
pubUc  comment  period,  which 
originally  ended  on  April  25, 1994,  was 
extended  an  additional  seven  (7)  days 
because  of  public  interest.  Comments 
were  accepted  on  the  tentative 
determination  through  close  of  business 
on  May  2,  1994. 

C.  Public  Comment 

EPA  Region  IV  received  written  and 
oral  comments  during  the  public 
comment  period  and  public  hearing  on 
the  tentative  determination  of  adequacy 
for  Florida.  In  addition  to  comments 
supporting  EPA's  determination,  several 
issues  and  concerns  were  raised,  which 
are  outlined  and  responded  to  below. 

1 .  Liner  design — Comments  received 
during  the  public  comment  period 
presented  the  following  issues  regarding 
Florida's  liner  designs  for  municipal 
solid  waste  landfills:  (1)  Florida  fails  to 
require  adequate  liner  design  criteria 
which  complies  with  minimum  federal 
requirements  and  that  would  reduce 
leaks  and  improve  leak  defection 
capabilities,  (2)  Florida's  liner  designs 
contemplate  the  allowance  of  a  double 
geomembrane  liner  without  a  low 
permeable  clay  component,  (3)  many  of 
the  assimiptions  that  Florida  made  in 
their  required  MuitiMed  modelling 
efforts  were  not  actually  indicative  of 
conditions  in  Florida  or  did  not  present 
actual  "worst-case"  conditions,  as  is 
required  when  states  submit  alternative 
hner  designs  for  EPA  review,  and  (4) 
Florida's  liner  design  demonstration 
was  based  on  a  point  of  compliance 
nearly  500  feet  from  the  landfill 
boundary  (almost  five  (5)  times  the 
distance  allowed  by  state  law). 

EPA  was  charged  with  reviewing  state 
municipal  solid  waste  landfill 
permitting  programs  to  determine  if 
they  meet  the  standards  presently  set 
forth  in  the  federal  criteria  for 
mimicipal  soUd  waste  landfills,  which 
are  found  at  parts  257  and  258  of 
Chapter40ofthe  Code  of  Federal 
Regulations  (40  CFR  257  and  258). 
Florida's  regulations  incorporate  ten 
(10)  liner  designs  to  be  used  in  landfills 
in  the  state.  Nine  (9)  of  the  Uner  designs 
are  single  composite  systems  which 
incorporate — from  top  to  bottom — a 
leachate  collection  system,  a  flexible 
synthetic  membrane  and  a  layer  of 
compacted  soil  (the  federal  standard 
liner  system  is  also  a  composite 
requiring  the  same  components,  in  the 
same  order).  The  tenth  of  Florida's 
designs  is  a  double  liner  system,  which 
incorporates — from  top  to  bottom — a 
leachate  collection  system,  a  Qexible 
synthetic  membrane,  a  second  leachate 
collection/detection  system,  a  second 
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was  held  by  EPA — Region  IV  on  April 
25,  1994,  in  Tallahassee,  Florida.  The 
public  comment  period,  which 
originally  ended  on  April  25, 1994,  was 
extended  an  additional  seven  (7)  days 
because  of  public  interest.  Comments 
were  accepted  on  the  tentative 
determination  through  close  of  business 
on  May  2,  1994. 

C.  Public  Comment 

EPA  Region  IV  received  written  and 
oral  comments  during  the  public 
comment  period  and  public  hearing  on 
the  tentative  determination  of  adequacy 
for  Florida.  In  addition  to  comments 
supporting  EPA's  determination,  several 
issues  and  concerns  were  raised,  which 
are  outlined  and  responded  to  below. 

1 .  Liner  design — Comments  received 
during  the  public  comment  period 
presented  the  following  issues  regarding 
Florida's  liner  designs  for  municipal 
solid  waste  landfills:  (1)  Florida  fails  to 
require  adequate  liner  design  criteria 
which  complies  with  minimum  federal 
requirements  and  that  would  reduce 
leaks  and  improve  leak  detection 
capabilities.  (2)  Florida's  liner  designs 
contemplate  the  allowance  of  a  double 
geomembrane  Uner  without  a  low 
permeable  clay  component.  (3)  many  of 
the  assumptions  that  Florida  made  in 
their  required  MuitiMed  modelling 
efforts  were  not  actually  indicative  of 
conditions  in  Florida  or  did  not  present 
actual  "worst-case"  conditions,  as  is 
required  when  states  submit  alternative 
liner  designs  for  EPA  review,  and  (4) 
Florida's  liner  design  demonstration 
was  based  on  a  point  of  compliance 
nearly  500  feet  from  the  landfill 
boundary  (almost  five  (5)  times  the 
distance  allowed  by  state  law). 

EPA  was  chargea  with  reviewing  state 
municipal  solid  waste  landfill 
permitting  programs  to  determine  if 
they  meet  the  standards  presently  set 
forth  in  the  federal  criteria  for 
m.unicipal  solid  waste  landfills,  which 
are  found  at  parts  257  and  258  of 
Chapter  40  of  the  Code  of  Federal 
Regulations  (40  CFR  257  and  258). 
Florida's  regulations  incorporate  ten 
(10)  liner  designs  to  be  used  in  landfills 
in  the  state.  Nine  (9)  of  the  liner  designs 
are  single  composite  systems  which 
incorporate — from  top  to  bottom — a 
leachate  collection  system,  a  flexible 
synthetic  membrane  and  a  layer  of 
compacted  soil  (the  federal  standard 
liner  system  is  also  a  composite 
requiring  the  same  components,  in  the 
same  order).  The  tenth  of  Florida's 
designs  is  a  double  liner  system,  which 
incorporates — from  top  to  bottom — a 
leachate  collection  system,  a  flexible 
synthetic  membrane,  a  second  leachate 
collectionydetection  system,  a  second 


flexible  synthetic  membrane  and  a  layer 
of  compacted  soil.  The  state  of  Florida 
has  presented  information  to 
satisfactorily  demonstrate  that  each  of 
the  liner  systems  prescribed  in  their 
regulations  will  meet  the  federal 
performance  standard. 

EPA  performed  an  extensive  review  of 
Florida's  liner  requirements  and  found 
them  to  be  comparable  to  the  federal 
criteria  at  40  CFR  part  258.  In  addition. 
EPA  Region  IV  retained  an  independent 
contractor  to  evaluate  Florida's  liner 
systems  and  conferred  with  an  EPA 
landfill  liner  expert.  After  thorough 
review  of  all  submitted  information,  the 
contractor  also  found  Florida's  liner 
systems  to  be  comparable  to  the  federal 
criteria. 

EPA's  expert  was  called  upon  in  the 
matter  of  Florida's  assumption  of  1  cm^/ 
acre  defect  density  in  the  flexible 
membrane  portion{s)  of  their  liner 
system.  According  to  the  EPA  expert, 
with  appropriate  quality  assurance/ 
quality  control  (QA/QC)  during 
installation  of  the  flexible  membranes, 
the  referenced  defect  density  is 
achievable  and  has  been  extensively 
documented.  The  federal  criteria  at  40 
CFR  part  258  contain  no  specific  QA/QC 
provisions.  It  is  assimied  that  Q.VQC 
will  be  ensured  prior  to  disposal  of 
wastes  in  landfill  units.  As  Florida's 
QA/QC  requirements  are  quite  extensive 
and  as  it  is  the  state  alternative  liner 
designs  and  not  QA/QC  that  is  being 
evaluated  for  comparabifity,  it  is 
appropriate  to  assume  that  Florida  viill 
ensure  that  QA/QC  requirements  are 
met  during  installation  of  municipal 
solid  waste  landfill  liner  systems  in 
their  state. 

Regarding  the  distance  that  Florida 
used  for  the  point  of  compliance  in  their 
modelling,  states  must  demonstrate  to 
EPA  that  proposed  alternatives  meet 
federal  performance  standards.  The 
federal  performance  standard  for  liner 
designs  is  that  maximum  concentration 
limits  (MCLs)  for  listed  constituents  not 
be  exceeded  in  the  uppermost  aquifer  at 
the  point  of  compliance,  which  must  be 
on  the  landfill  owner/operator's 
property  and  within  150  meters 
(approximately  500  feet  of  the  landfill 
unit  boundary).  Although  Florida 
requires  that  MCLs  not  be  exceeded  at 
a  maximum  distance  of  100  feet  (which 
is  more  restrictive  than  the  federal 
criteria),  utilization  of  the  5(X)  foot 
distance  is  appropriate  for  Florida's 
demonstration  that  their  requirements 
meet  the  federal  f>erformance  standards. 

2.  Authority  for  and  implications  of 
approving  alternative  liner  designs  in 
Florida — Comments  were  received 
during  the  public  comment  period 
questioning  whether  EPA  is  authorized 


to  allow  statewide  alternative  liner 
designs  and  stating  that  Region  IVs 
decision  on  Florida's  liner  designs  will 
have  national  implications  based  on  the 
presumption  that  any  alternative  liner 
design  that  EPA  approves  for  Florida 
must  likewise  be  approved  in  other 
states,  "given  Florida's  extreme 
vulnerability  to  groimdwater  pollution. " 
EPA  Headquarters  has  addressed  the 
issue  of  EPA's  authority  to  approve 
statewide  alternative  liner  designs  for 
municipal  solid  waste  landfills.  After 
review  of  40  CFR  part  258,  the  preamble 
to  part  258  and  EPA  Headquarters 
training  materials  on  the 
implementation  of  part  258,  EPA 
Headquarters  prepared  a  memorandum 
which  concluded  that  the  flexibility 
afforded  to  an  approved  State/Tribe 
allows  the  application  of  an  alternative 
liner  design  on  a  State/Tribal-wide  basis 
so  long  as  that  design  meets  the 
performance  standard  in  all  locations 
throughout  the  State/Tribe. 

Regarding  the  presumption  that 
alternatives  approved  for  Florida  will 
have  to  be  approved  for  other  states,  the 
State/Tribal  adequacy  review  process 
requires  EPA  to  evaluate  each  state's 
municipal  solid  waste  landfill  permit 
program  based  on  the  specifics  of 
individual  state  requirements.  Proposed 
alternatives  to  any  of  the  federal 
standards  are  only  to  be  accepted  if  the, 
state  demonstrates  that  the  altemative(s) 
would  meet  federal  performance 
standards.  States  proposing  alternative 
liner  designs  are  required  to  present 
data  from  analysis  via  the  MuitiMed  fate 
and  transport  model,  which  requires 
information  that  can  only  be  expressed 
based  on  particular  state  conditions  (eg., 
precipitation,  hydrologic  conditions, 
etc.).  EPA's  decision  to  approve  or 
disapprove  a  state's  alternative  liner 
design  weighs  heavily  on  the  results  of 
this  state-specific  modelling.  Therefore, 
approval  of  an  alternative  liner  design 
in  one  state  would  not  automatically 
make  the  same  liner  approvable  in 
another  state. 

3.  Groundwater/Drinking  Water — 
Comments  received  during  the  public 
comment  jieriod  presented  the 
following  concerns  regarding  the  effects 
of  municipal  soUd  waste  landfills  on 
groundwater  and  drinking  water  in  the 
State  of  Florida:  (1)  Florida's  present 
mimicipal  solid  waste  landfill  permit 
program  fails  to  adequately  protect  high 
quality  groundwater  and  the  State 
should  prohibit  landfills  from  being 
located  in  sensitive  areas,  such  as  above 
imderground  sotm»s  of  drinking  water, 
and  (2)  there  is  the  possibility  of 
leachate  discharges  from  municipal 
soUd  waste  landfills  contaminating 
drinking  water  wells. 
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The  federal  critei^a  require  that 
groundwater  be  monitored  for 
constituents  at  a  dii  tance  no  more  than 
150  meters  (approx  mately  500  feet) 
from  the  landfill  unit  boundary  or  at  the 
landfill  facility  property  boundary, 
whichever  is  less.  "Dhe  point  at  which 
groundwater  is  monitored  is  to  be 
chosen  consideringjseveral  factors,  one 
of  which  is  whether  the  groundwater  is 
used  for  drinking  water.  Florida's 
program  meets  thes  3  standards.  Florida 
has  made  revisions  :o  their 
requirements  to  inc  ude  all  of  the 
contaminants  for  w  lich  the  federal 
standards  require  m  onitoring.  Florida 
also  requires  period  ic  sampling  of 
leachate  generated  by  the  landfill  to 
determine  which  contaminants  would 
be  of  concern  in  the  event  of  a  release 
to  the  subsurface.  T  lis  analysis  is  not 
required  by  the  fed«  ral  criteria.  Further, 
as  previously  mentianed,  Florida 
requires  monitoring  of  groundwater  and 
corrective  action  if  |  j-oundwater  is 
found  to  be  contam:  nated  at  a  distance 
not  to  exceed  100  feet  &om  the  landfill 
unit  boundary  or  at  the  landfill  facility 
property  boundary,  whichever  is  less. 
Again,  Florida's  IOC  foot  distance  is 
more  stringent  than  the  federal  criteria. 

Regarding  landfil  s  being  sited  in  the 
vicinity  of  drinking  water  intakes,  the 
federal  criteria  for  htcating  municipal 
solid  waste  landfills  are  very  general 
and  include  restrict:  ons  (but  not 
necessarily  prohibit  ons)  to  locating 
municipal  solid  wa;  te  landfills  in 
floodplains.  wetlanc  s,  fault  areas, 
seismic  impact  zon(  s,  unstable  areas 
and  areas  in  close  v;  cinity  to  airports. 
The  State  of  Florida  s  regulations  have 
been  deemed  adequ  ite  in  that  they  meet 
the  minimum  feden  1  requirements.  The 
federal  criteria  at  40  CFR  part  258  do 
not  address  drinkin] ;  water  intakes  with 
respect  to  locating  1;  ndfills.  Further, 
EPA  cannot  require  ="lorida  to  adopt 
more  stringent  requi  rements  to  receive 
approval  of  their  pnigram. 

4.  Health/Risk  Assessment — 
Comments  were  rec  sived  during  the 
public  comment  pei  iod  presenting  the 
concern  that  Florida 's  municipal  solid 
waste  landfill  permit  program  fails  to 
adequately  assess  th  3  adverse  impact  on 
human  health  result  ing  fi'om  exposure 
to  landfill  leachate  ia  drinking  water.  It 
was  suggested  that  I  lorida  be  required 
to  evaluate  human  h  ealth  effects  from 
chronic  exposure  to  contaminants 
released  from  muni(  ipal  solid  waste. 

Addressing  this  ia  sue  was  beyond  the 
scope  of  EPA's  revie  w  of  Florida's 
municipal  solid  was  te  landfill 
permitting  program.  However,  the  types 
of  complex  health  studies  that  are 
referenced  are  generally  conducted  as 
research  projects  by  organizations  and 


health  scientists  trained  in  this  field. 
Such  work  is  ongoing  in  federally- 
funded  laboratories,  imiversities  and 
other  research  organizations.  On 
occasion,  these  studies  are  conducted  in 
community  populations  that  are  known 
to  have  been  exposed  to  environmental 
contaminants  over  an  extended  period 
of  time  and  that  claim  to  have  a  high 
level  of  health  problems  believed  to  be 
associated  with  the  contamination.  With 
the  multiple  stresses  and  health 
problems  that  typically  exist  in  a 
community,  it  is  extremely  difficult  to 
prove  a  causal  association  with  a 
specific  environmental  exposure.  Such 
health  studies  are  complex,  difficult  to 
interpret  and  often  inconclusive. 
Therefore,  a  requirement  for  health 
evaluations  are  not  typically  included, 
per  se,  in  regulatory  permit  programs 
but  rather  these  programs  use  toxicity 
and  risk  assessment  information  to 
develop  the  technical  permit 
requirements  that  would  be  health 
protective.  Florida's  municipal  solid 
waste  landfill  program  was  developed 
in  a  manner  which  satisfactorily  meets 
the  above  requirements. 

5.  Public  Participation — Comments 
were  received  during  the  public 
comment  period  petitioning  for 
"corrective  action  to  redress  inadequate 
public  participation  in  development  of 
Florida's  Solid  Waste  Management 
Plan." 

Under  EPA's  rules  for  public 
participation,  a  state,  in  its  development 
of  rules  for  a  Subtitle  D  program,  has  the 
option  of  following  the  requirements  of 
the  state's  administrative  procedures 
act,  if  one  exists.  Florida  does  have  an 
administrative  procedures  act  and  the 
State  complied  with  its  requirements  in 
the  rulemaking  process.  Accordingly, 
Florida  has  complied  with  EPA's  rules 
for  public  participation.  In  addition, 
EPA  has  provided  public  participation 
opportunities  in  its  review  of  whether 
the  Florida  program  is  adequate  when 
compared  to  the  criteria  of  40  CFR  Part 
258. 

6.  Environmental  Justice — Comments 
were  received  during  the  public 
comment  period  suggesting  that  there 
should  be  an  evaluation  of  the 
environmental  justice  implications  of 
Florida's  municipal  solid  waste  landfill 
permitting  rules  prior  to  approval  of 
Florida's  program.  There  is  concern  that 
(1)  Florida's  program  was  "developed 
with  grossly  inadequate  provisions  for 
participation  by  persons  most 
threatened  by  toxic  pollution  of  their 
water  supplies"  and  (2)  Florida's 
present  program  fails  to  provide  equal 
protection  to  people  obtaining  drinking 
water  fi-om  private  wells  (low-income 


communities  were  specifically 
referenced).  • 

Review  of  Florida's  practices  with 
respect  to  environmental  justice  was 
beyond  the  scope  of  this  adequacy 
determination.  In  an  effort  to  address 
questions  of  environmental  justice, 
EPA— Region  IV  established  the  Office 
of  Environmental  Justice  in  1993.  In 
March  1994,  President  Clinton  issued  an 
Executive  Order  that  is  designed  to 
focus  federal  attention  on  the 
environmental  and  human  health 
conditions  in  minority  communities. 
EPA's  primary  objectives  with  respect  to 
environmental  justice  are:  (a)  ensure 
that  all  EPA  Region  IV  environmental 
programs  do  not  adversely  impact 
minority  populations  and  persons  living 
at  or  below  the  poverty  level,  (b)  address 
complaints  fiom  commimiUes  regarding 
subjection  to  a  disproportionate  burden 
of  the  pollution  generated  by  industry 
and  municipalities  and  (c)  provide  for 
outreach  programs  that  will  bring 
minority  communities,  environmental 
groups,  and  government  together  on 
relevant  environmental  issues. 
Guidelines  for  implementing  these 
objectives  and  the  requirements  of  the 
Executive  Order  within  EPA  programs 
are  presently  being  developed  at  the 
Regional  and  Headquarters  levels. 

7.  Mandated  Recycling — Comments 
were  received  during  the  public 
comment  period  suggesting  that  Florida 
be  required  to  mandate  separation  of 
recyclables  and  toxic  contaminants  from 
municipal  solid  waste  prior  to  disposal 
in  landfills.  The  federal  operating 
criteria  for  municipal  solid  waste 
landfills  include  procedures  for 
excluding  the  receipt  of  regulated 
hazardous  waste,  which  require 
implementation  of  "a  program  at  the 
facility  for  detecting  and  preventing  the 
disposal  of  regulated  hazardous  wastes 
and  polychlorinated  biphenyls  (PCB) 
wastes".  The  state's  program  must 
incorporate,  at  a  minimum:  random 
inspections  of  incoming  loads,  records 
of  inspections,  training  facility 
personnel  to  recognize  prohibited 
wastes  and  notification  of  the  proper 
authorities  if  a  regulated  hazardous 
waste  or  PCB  is  discovered  at  the 
facility.  Florida's  program  meets  the 
federal  requirements  for  exclusion  of 
regulated  hazardous  substances  in 
municipal  solid  waste  landfills. 
However,  there  presently  are  no  federal 
regulations  which  mandate  recycling. 
Therefore,  requiring  separation  of 
recyclables  &t)m  municipal  solid  waste 
streams  prior  to  disposal  is  a  decision 
which  must  be  made  on  the  state  and/ 
or  local  level. 

The  State  of  Florida's  rules  for 
municipal  solid  waste  lartdfills  are  not 


enforceable  at  municipal  solid  waste 
landfMIs  located  on  Indian  Lands  in  the 
State  of  Florida.      . 

p.  Decision 

After  reviewing  the  public  comments, 
1  conclude  that  Florida's  application  for 
adequacy  determination  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Florida  is  granted  a  determination  of 
adequacy  for  all  portions  of  its 
municipal  solid  waste  permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  Section  7002  of  RCRA  to 
enforce  the  fiederal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  federal 
criteria.  See  56  FH  50978,  50995 
(October  9, 1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obhgations  in  the 
State's/Tribe's  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 
EPA's  acUon  today  does  not  impose  any 
new  requirements  with  which  t^e 
regulated  community  must  begin  to 
comply.  Nor  do  these  requirements 
become  enforceableby  EPA  as  federal 
law.  Consequently,  EPA  finds  that  it 
does  not  need  to  give  notice  prior  to 
making  its  apjproval  effective. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exeinpted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  UrS.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
"economic  impact  on  a  substantial 
number  of  small  entities.  It  does  no! 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  ihe 
authority  of  sections  2002,  4005  and  4010(c) 
of  the  Solid  Waste  Disposal  ,^ct  as  amended: 
M2  use.  B912,  6945.6949a(; ). 
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enforceable  at  municipal  solid  waste 
landAlls  located  on  Indian  Lands  in  the 
State  of  Florida.      . 

D.  Decision 

After  reviewing  the  public  comments, 
1  conclude  that  Florida's  application  for 
adequacy  determination  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Florida  is  granted  a  determination  of 
adequacy  for  all  portions  of  its 
municipal  solid  waste  permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  Section  7002  of  RCRA  to 
enforce  the  fiederal  MSVVLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  federal 
criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d),  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obhgations  in  the 
State's/Tribe's  program  are  already  in 
effect  as  a  matter  of  State/Tribal  law. 
EPA's  action  today  does  not  impose  any 
new  requirements  with  which  the 
regulated  community  must  begin  to 
comply.  Nor  do  these  requirements 
become  enforceableby  EPA  as  federal 
law.  Consequently.  EPA  finds  that  it 
does  not  need  to  give  notice  prior  to 
making  its  approval  effective. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exernpted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U:S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  btudens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002,  4005  and  4Q10(c) 
ol  the  Solid  Waste  Disposal  Act  as  amended: 
42  use.  B912,  6945. 6949&i,  ). 


Dated:  lune  30, 1994. 
Patrick  M.  Tobin. 

Acting  Regional  Administrator. 

jFR  Doc  94-16725  Filed  7-8-94;  8  45  am) 
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FEDERAL  COMMUNtCATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Sutxnitted  to  Office  ol 
Management  and  Budget  for  Review 

luJy  5, 1994. 

,    The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  N.W.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
subrm'ssion  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  10236 
NEOB,  Washington,  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0292 
Title:  Part  69,  Access  Charges 
Action:  Extension  of  a  currently 

approved  collection 
Respondents:  State  or  local  governments 

and  businesses  or  other  for-profit 
Frequency  of  Response:  \lonthly,  semi- 
annually reporting  requirements  and 
one-time  requirement 
Estimated  Annual  Burden:  5,832 
responses;  5.8  hours  average  burden 
per  response;  33,825  hours  total 
annual  biu-den 
Needs  and  Uses:  Part  69  of  the 
Commission's  rules  and  regulations 
establishes  the  rules  for  access 
charges  for  interstate  or  foreign  access 
provided  by  telephone  companies  on 
or  after  January  1, 1984.  Part  69 
essentially  consists  of  rules  or  the 
procedures  for  the  computation  of 
access  charges  which  are  not 
information  collections  as  defined  by 
5  CFR  1320.  Any  reporting  or 
disclosure  requirements  occurs  in 
connection  with  particular  tariff 
fihngs  with  the  FCC  or  other  state 
commissions  or  with  records 
maintained  in  accordance  to  the 
Uniform  Systems  of  Accounts 
(USOA).  Section  69.3  requires  the 
annual  submission  of  access  charge 
tariffs.  Section  69.116(c)  and  69.117(c) 
requires  LECs  to  file  information  with 


NECA  semi-annually  pertaining  to  the 
'   number  of  lines  in  their  study  areas 
and  jnterexchange  carriers  to  which 
such  lines  are  presubscribed.  This 
information  will  be  used  by  NECA  to 
assess  revenue  requirements  needed 
to  hind  the  Universal  Service  Fund 
and  Lifeline  Assistance  Programs. 
Section  69.104(k)(l)  requires  that  a 
state  or  local  telephone  company 
wishing  to  implement  an  end  user 
common  line  reduction  or  waiver  for 
its  subscribers  file  information  with 
the  FCC  demonstrating  that  its  slate 
lifeline  assistance  plan  meets  cerlairi 
criteria.  This  is  a  one-time  filing 
requirement.  Section  69.104(1) 
requires  local  telephone  carriers  to 
calculate  for  NECA  their  projected 
revenue  requirements  for  the  lifeline 
assistance  programs.  Section  69.605 
requires  carriers  who  are  participating 
in  the  pool  to  report  access  revenue 
and  cost  data  so  that  NECA  may 
rompute  monthly  pool  revenues 
distributions.  The  information  is  >j'tr) 
by  FCC  staff  to  compute  charges  ir, 
tariffs  for  access  service  (or  > 
origination  and  termination)  and  to 
compute  revenue  pool  distributions. 
Neither  process  could  be 
implemented  without  the 
infoiTnation 

Federal  Communications  Cornmission 

LaVera  F.  Mar^all, 

Acting  Secretory 

|FR  Doc  94-16729  Filed  7-8-94;  845  en^t 

miunG  coot  en7-oi-M 


FEDERAL  MARITIME  COMMISSION 
Agreementts)  Filed 

The  Federal  Maritime  Commissio.o 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comirenis 
on  each  Agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington, DC.  20573,  within  10  days 
after  the  date  of  the  Federal  Roister  in 
which  this  notice  appears.  The 
requirements  for  comments  are  four.d  sn 
§  572,603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commissio.T 
regarding  a  pending  agreement. 

Agreement  No.;  224-200488-00 '; 

Title:  Port  of  Oakland A'ang  Min^: 
Marine  Transport  Corporation. 
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Parties: 

Port  ofOakland(  Tort") 

Yang  Ming  Marii  e  Transport 
Corporation  ("  fang  Ming") 

Synopsis:  The  pr  jposed  amendment 
would  authorize  th  J  Port  to  retain  ten 
percent  of  the  full  t  iriff  reduction 
percentage  applical  ile  to  Yang  Ming 
under  the  Agreement  until  the  end  of 
each  remaining  contract  year.  It  also 
provides  for  deletic  n  of  the  provision  of 


ing  to  Yang  Ming's 


the  Agreement  rela 

payment  per  TEU  f  ir  empty  containers. 

Dated:  July  5,  1994. 

By  Order  of  the  Feqeral  Maritime 
Commission. 
Joseph  C.  Polking. 
Secretary. 

|FR  Doc.  94-16637  Fled  7-8-94:  8:45  am] 
BILUNO  CODE  6730-01-M 


FEDERAL  RESER<  E  SYSTEM 
Agency  Forms  Urv  ier  Review 
Background 

Notice  is  hereby 
approval  of  propos  ;d 
collection(s)  by  the 
of  the  Federal  Reserve 
under  OMB  delega 
5  CFR  1320.9  (OM^ 
Controlling  Pape^^'  ork 
Public). 

For  Further  Infoination  Contact: 


jiven  of  the  final 

information 
Board  of  Governors 

System  (Board) 
ed  authority,  as  per 
Regulations  on 
Burdens  on  the 


■  Resei  irch 


Federal  Reserve 
Officer — Mar>'  W 
Division  of 
Board  of  Govern  t) 
Reserve  System. 
20551  (202-452- 

OMB  Desk  Officer- 
Office  of  Inform; 
Affairs,  Office  of 
Budget,  New 
Building,  Room 
D.C.  20503  (202 
Final  approval 

authority  of  the 

revisions,  of  the  fo 


Bclard  Clearance 
McLaughlin — 

and  Statistics, 
rs  of  the  Federal 
Washington,  D.C. 
3829)" 

Milo  Sunderhauf — 
tion  and  Regulatory 
Management  and 
Executive  Office 
1208.  Washington, 
395-7340) 
uhder  OMB  delegated 
exiension,  with 
lowing  reports: 
Apdlications  for 

Federal  Reserve 


tie 


1.  Report  title. 

Membership  in 

System 
Agency  form  numl^er:  FR  2083,  2083  A- 

2083E 
OMB  Docket  num^r  7100-0046 
Frequency:  On 
Reporters:  Coramejtial 

certain  mutual 
Annual  reporting 
Estimated  average 

37.5 
Numter  of  respondents 
Small  businesses 
General  descripti, 

information  collbction 


banks  and 
s  ivings  banks 
J  lOurs;  1,988 
hours  per  response: 


53 
not  affected, 
o/ report;  This 

is  required  [12 


U.S.C.  §§  321-328).  The  information 
in  the  application  is  not  confidential; 
however,  parts  may  be  given 
confidential  treatment  at  the 
applicant's  request  (5  U.S.C. 
§  552(b)(4)]. 

This  application  provides  managerial, 
financial  and  structural  data  necessary 
for  the  Federal  Reserve  System  to 
evaluate  a  new  or  existing  bank's 
application  for  admission  to 
membership  in  the  Federal  Reserve 
System  pursuant  to  criteria  established 
by  statute  and  regulation  (Regulation  H). 
The  revisions  would  standardize  the    . 
format  of  certain  information  and  clarify 
the  instructions. 

2.  Report  title:  Senior  Loan  Officer 
Opinion  Survey  on  Bank  Lending 
Practices 

Agency  form  number:  FR  2018 
OMB  Docket  number:  7100-0058 
Frequency:  Up  to  six  times  per  year 
Reporters:  Large  U.S.  commercial  banks 
and  large  U.S.  branches  and  agencies 
of  foreign  banks 
Annual  reporting  hours:  1,008 
Estimated  average  hours  per  response: 

2.0 
Number  of  respondents:  84 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary 
(12  U.S.C.  §§  248(a),  263.  335,  3101, 
3102.  and  3105]  and  is  given 
confidential  treatment  (5  U.S.C. 
§  552(b)(4)]. 

This  survey  collects  qualitative 
information  about  changes  in  business 
loan  demand  and  various  aspects  of 
bank  lending  practices  from  sixty  large 
U.S.  commercial  banks.  The  proposed 
revision  will  add  six  U.S.  branches  and 
agencies  of  foreign  banks  to  the  current 
panel.  The  survey  serves  as  a  very 
important  tool  for  monitoring  and 
understanding  the  evolution  of  lending 
practices  at  banks  and  developments  in 
credit  markets  generally. 

3.  Report  title:  .Application  for  Prior 
Approval  TS  Become  a  Bank  Holding 
Company,  or  for  a  Bank  Holding 
Company  to  Acquire  an  Additional 
Bank  or  Bank  Holding  Company 

Agencv  form  number:  FRY-3 
OMB  tkjcket  number:  7100-0171 
Frequency:  Event-generated 
Reporters:  Corporations  seeking  to 
become  bank  holding  companies,  or 
bank  holding  companies  and  state 
chartered  banks  that  are  members  of 
the  Federal  Reserve  System 
Annual  reporting  hours:  27,383 
Estimated  average  hours  per  response: 
Section  3(a)(1):  48.5,  Section  3(a)(3), 
and  3(a)(5):  59.0 
Number  of  respondents:  Pursuant  to 
Section  3(a)(1):  196.  Pursuant  to 
Section  3(a)(3)  and  3(a)(5):  303 


Small  businesses  are  affected. 
General  description  of  report:  This  ^ 

report  is  required  and  is  authorized  by 

law  [12  U.S.C.  §§  1842(a)(1),  (a)(3), 

and  (a)(5)].  Individual  respondent 

data  are  available  to  the  public  except 

any  portions  which  have  been  granted 

confidential  treatment  at  the 

applicant's  request  [5  U.S.C. 

§  552(b)(4)  and  (8)|. 

This  application  provides  systematic 
data  on  the  structure  of  the  proposal  on 
the  formation  of  a  bank  holding 
company  through  acquisition  of  one  or 
more  banks  or  the  merger  of  two 
existing  bank  holding  companies,  or  for 
the  prior  approval  of  the  acquisition  of 
direct  or  indirect  ownership,  control,  or 
power  to  vote  a  certain  percentage  of  the 
voting  shares  of  a  bank  or  bank  holding 
company.  The  application  collects 
financial  and  managerial  information  on 
the  applicant  and  data  on  competitive 
and  public  convenience  factors.  This 
report  has  been  renamed  and  now 
combines  information  formerly 
collected  on  the  Application  for  Prior 
Approval  to  Become  a  Bank  Holding 
Company  (FR  Y-1;  OMB  No.  7100- 
0119)  and  the  Application  for  Prior 
Approval  for  a  Bank  Holding  Company 
to  Acquire  an  Additional  Bank  or  Bank 
Holding  Company  (FR  Y-2;  OMB  No. 
7100-0171). 
4.  Report  title:  Application  for  Prior 

Written  Consent  to  Effect  a  Bank 

Merger,  Consolidation,  Acquisition  of 

Assets  or  Assumption  of  Deposit 

Liabilities 
Agency  form  number:  FR  2070 
OMB  Docket  number:  7100-0266 
Frequency:  On  occasion 
Reporters; 5tate  chartered  banks  that  are 

members  of  the  Federal  Reserve 

System 
Annual  reporting  hours:  4,680 
Estimated  average  hours  per  response: 

39.0 
Number  of  respondents:  120 
Small  businesses  are  affected. 
General  description  of  report:  This 

report  is  required  by  law  [12  U.S.C. 

§  1 828(c)  ] .  Parts  may  be  given 

confidential  treatment  at  the 

applicant's  request  [5  U.S.C. 

§  552(b)(4)). 

This  form  provides  information  on  the 
pro  forma  financial  condition  of  the 
applicant,  a  description  of  the  proposed 
merger  and  the  advantages  it  offers  to 
the  public's  needs  and  convenience. 
The  form  is  used  by  the  Federal  Reserve 
to  evaluate  the  proposed  merger  as  to 
financial  soundness,  competitive 
acceptability  and  consistency  with  the 
public  interest. 

This  report  represents  the 
reinstatement  of  a  previous  information 


collection  of  the  same  title,  and 
incorporates  information  formerly 
collected  on  the  Application  for  Prior 
Approval  for  a  Bank  Holding  Company 
to  Acquire  an  Additional  Bank  or  Bank 
Holding  Company  (FR  Y-2;  OMB  No. 
7100-0171). 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  without 
revisions,  of  the  following  reports: 

1.  Report  title:  Domestic  Branch 
Notification 

Agency  form  number:  FR  4001 
OMB  Docket  number:  7100-0097 

Frequency:  On  occasion 
Reporters:  State  member  banks 
Ann ual  reporting  hours:  4\5 
Estimated  average  hours  per  response: 

expetlited  notifications  0.5  hours; 

nonexpedited  1.0  hour 
Number  of  respondents:  684 
Small  businesses  are  affected. 
General  description  of  report:  This 

information  collection  is  required  |12 

U.S.C.  §  321]  and  is  not  given 

confidential  treatment. 

Whenever  a  state  member  bank 
wishes  to  establish  a  domestic  branch, 
it  must  receive  the  approval  of  the 
Federal  Reserve  System  by  filing  a 
domestic  branch  application,  which  is 
in  the  form  of  a  letter  addressed  to  the 
appropriate  Federal  Reserve  Bank. 

2.  Report  title:  Investment  in  Bank 
Premises  Notification 

Agency  form  number:  FR  4014 
OMB  Docket  number:  7100-0139 
Frequency:  On  occasion 
Reporters:  State  member  banks 
Annual  reporting  hours:  117 
Estimated  average  hours  per  rp.suon.st\ 

0.5 
Number  of  respondents:  234 
Small  businesses  are  affected. 
General  description  of  report:  This 

information  collection  is  required  |12 

U.S.C  §  371d)  and  is  not  giveo 

confidential  treatment. 

Whenever  a  new  investment  in  bank 
premises  by  a  state  member  bank  causes 
that  bank's  total  dollar  investment  in 
bank  premises  to  exceed  100  percent  of 
the  bank's  capital  stock  account,  the 
bank  is  required  to  send  an  application 
to  the  appropriate  Federal  Reserve  Bank 
requesting  permission  from  the  Federal 
Reserve  System  to  proceed. 
3.  Report  title:  Notice  of  Proposed  Stock 

Redemption 
Agency  form  number:  FR  4008 
OMB  Docket  number:  7100-0131 
Frequency:  On  occasion 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  775 
Estimated  average  hours  per  response: 

15.5 
Number  of  respondents:  50 
Small  businesses  are  affected. 
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collection  of  the  same  title,  and 
incorporates  infonnation  formerly 
collected  on  the  Application  for  Prior 
Approval  for  a  Bank  Holding  Company 
to  Acquire  an  Additional  Bank  or  Bank 
Holding  Company  (FR  Y-2;  OMB  No. 
7100-0171). 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  without 
revisions,  of  the  following  reports: 

1.  Report  title:  Domestic  Branch 
Notification 

Agency  form  number:  FR  4001 
OMB  Docket  number:  7100-0097 

Frequency:  On  occasion 
Reporters:  State  member  banks 
Annual  reporting  hours:  415 
Estimated  average  hours  per  response: 

expetlited  notifications  0.5  hours; 

nonexpedited  1.0  hour 
Number  of  respondents:  684 
Small  businesses  are  affected. 
General  description  of  report:  This 

information  collection  is  required  (12 

U.S.C.  §  321]  and  is  not  given 

confidential  treatment. 

Whenever  a  state  member  bank 
wishes  to  establish  a  domestic  branch, 
it  must  receive  the  approval  of  the 
Federal  Reserve  System  by  filing  a 
domestic  branch  application,  which  is 
in  the  form  of  a  letter  addressed  to  the 
appropriate  Federal  Reserve  Bank. 

2.  Report  title:  Investment  in  Bank 
Premises  Notification 

Agency  form  number:  FR  4014 
OMB  Docket  number:  7100-0139 
Frequency:  On  occasion 
Reporters:  State  member  banks 
Annual  reporting  hours:  117 
Estimated  average  hours  per  resoonst^: 

0.5 
Number  of  respondents:  234 
Small  businesses  are  affected. 
General  description  of  report:  This 

information  collection  is  required  1 1 2 

U.S.C  §  371d]  and  is  not  given 

confidential  treatment. 

Whenever  a  new  investment  in  bank 
premises  by  a  state  member  bank  causes 
that  bank's  total  dollar  investment  in 
bank  premises  to  exceed  100  percent  of 
the  bank's  capital  stock  account,  the 
bank  is  required  to  send  an  application 
to  the  appropriate  Federal  Reserve  Bank 
requesting  permission  from  the  Federal 
Reserve  System  to  proceed. 
3.  Report  title:  Notice  of  Proposed  Stock 

Redemption 
Agency  form  number:  FR  4008 
OMB  Docket  number:  7100-0131 
Frequency:  On  occasion 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  775 
Estimated  average  hours  per  response: 

15.5 
Number  of  respondents:  50 
Small  businesses  are  affes^ted. 


General  description  of  report:  This 
information  collection  is  required  (12 
U.S.C.  §  1844)  and  is  not  given 
confidential  treatment;  however,  parts 
may  be  given  confidential  treatment  at 
the  applicant's  request  [5  U.S.C. 
.      §§552a))(4).and(8)]. 

The  filing  of  this  notice  is  required  of 
a  bank  holding  company  proposfng  to 
purchase  or  ffedeem  its  shares  when  the 
gross  consideration  to  be  paid  for  such 
purchase  or  redemption  is  equal  to  10 
percent  or  more  of  the  company 's 
consohdated  net  worth  over  any  12- 
month  period. 
4.  Report  title:  Report  on  Terms  of 

Credit  Card  Plans 
Agency  form  number:  FR  2572 
OMB  Docket  number:  7100-0239 
Frequency:  Semiaimual 
Reporters:  Financial  institutions 
Annual  reporting  hours:  76.5 
Estimated  average  hours  per  response: 

.25 
Number  of  respondents:  153 
Small  businesses  are  not  affected. 
General  description  of  report:  The  Board 
is  authorized  to  collect  the 
information  contained  in  this  report 
by  Section  5  of  the  Fair  Credit  and 
Charge  Card  Act  of  1988  (Pub.  Law 
No.  100-583, 102  Stat.  2960).  Further, 
the  Board  may  compel  creditors  to 
provide  the  information  contained  on 
this  report  pursuant  to  Section  136  of 
the  Truth  in  Lending  Act.  (15  U.S.C. 
§  1646(a)l. 

This  semiannual  report  will  collect 
credit  card  price  and  availability 
information  from  the  largest  153  issuers 
of  bank  credit  cards.  Such  issuers 
include  commercial  banks  as  well  as 
thrift  organizations  (savings  and  loan 
associations  and  savings  banks).  In 
addition,  the  report  will  include  any 
financial  institution  that  notifies  the 
Federal  Reserve  Banks  that  they  would 
like  to  participate.  Financial  institutions 
wishing  to  file  should  contact  the 
Federal  Reserve  Bank  located  in  their 
district.  This  information  will  be 
assimilated  into  a  report  and  made 
available  to  Congress  and  the  public  on 
a  semiannual  basis. 
5.  Report  title:  Survey  to  Obtain 
biformation  on  the  Relevant  Market  in 
Individual  Merger  Cases 
Agency  form  number:  FR  2060 
OMB  Docket  number:  7100-0232 
Frequency:  On  occasion 
Reporters:  Small  businesses  and 

consumers 
Annual  reporting  hours:  55 
Estimated  average  hours  per  response: 
10  minutes  for  small  businesses.  6 
minutes  for  consumers 
Number  of  respondents:  25  small 
businesses  and  50  consumers  per 
survey 


Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  voluntary 
112  U.S.C.  §  1828(c)l  end  is  given  ' 
confidential  treatment  (5  U.S.C. 
§§  552(b)(4)  &(b)(6)l. 
This  telephone  survey  is  designed  to 
determine  from  what  sources  small 
businesses  and  consumers  obtain 
financial  services.  The  information  is 
needed  for  specific  merger  and 
acquisition  apphcations  to  determm«> 
relevant  banking  markets  in  the  analysis 
of  local  market  competition. 

6.  Report  title:  Senior  Financial  Offir  «^r 
Survey 

Agency  form  number:  FR  2023 
OMB  Docket  number:  7100-0223 
Frequency:  Up  to  four  times  per  year 
Reporters:  Commercial  banks,  other 
depository  institutions,  corporations 
or  large  money-stock  holders 
Annual  reporting  hours:  240 
Estimated  average  hours  per  response: 

1.0 
Number  of  respondents:  60 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary 
(12  U.S.C  §§  225,  248(a)  and  263r3..d 
the  confidentiality  will  be  detenninwl 
on  a  case-by-case  basis. 
The  survey  collects  qualitative 
information  about  deposit  relationships 
and  other  aspects  of  bank  funding 
pradices  from  a  selection  of  commercial 
banks,  or  if  appropriate,  other 
depository  institutions,  corporations  or 
large  money-stock  holders.  The  survey 
assists  the  Federal  Reser\e  in  its 
assessment  of  the  monetary  aggregate 
and  financial  market  conditions. 

7.  Report  title:  Application  for  Prior 
Approval  to  Engage  Directly  or 
Indirectly  in  Certain  Nonbanking 

.  Activities 

Agency  form  number:  FR  Y-4 
OMB  Docket  n  umber:  7100-0121 
Frequency:  Event-generated 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  21,529 
Estimated  average  hours  per  response: 
Applications:  59.0,  Notifications:  15 
Number  of  respondents:  Applications; 

362,  Notifications:  114 
Small  businesses  are  affected. 
General  description  of  report:  This 
report  if  required  and  authorized  bv 
law  (12  U.S.C.  §  1844  4(c)l.  Individual 
respondent  data  are  available  to  the 
public  except  any  portions  granted 
confidential  treatment  at  applicant 
request  (5  U.S.C.  §  552(b)(4)  and  (8)j. 
This  form  is  completed  by  a  bank 
holding  company  seeking  prior  approv;,! 
to  acquire  or  retain  the  assets  or  shjn^s 
of  a  nonbank  company.  The  applica'o'jn 
rollerts  financial  and  managerial 
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infonnation  on  the  a  }plicant  and  data 
on  competitive  and  j  ublic  convenience 
factors. 

8.  Report  title:  Repor  :s  Related  to 

Securities  of  State  Member  Banks  as 

Required  by  ReguLjtion  H 
Agency  form  numbe^:  N.A 
OMB  Docket  nuwbeih  7100-0091 
Frequency:  On  occas  on,  quarterly,  and 

annually 
Reporters:  State  men^ber  banks  with 

more  than  500  shajeholders  and  more 

than  $5  milUon  in  :otal  assets 
Annual  reporting  hours:  2,835 
Estimated  average  he  urs  per  response: 

6.75 
Number  of  respondents:  42 
Small  businesses  are  not  affected. 
General  description  cf  report:  This 

infonnation  collection  is  mandatory 

[15  U.S.C.  §78(i)]  snd  is  not  given 

confidential  treatment. 

Since  December  IS  87  state  member 
banks  that  meet  the  s  lareholder  and 
total  asset  criteria  ha'^e  been  required 
pursuant  to  Regulatk  n  H  to  file  the 
same  securities  formi  ; 
bank  holding  compai  ies  and  non-bank 
entities  use  when  the^  file  directly  with 
the  Securities  and  Ex  :hange 
Conunission.  Some  e:  camples  of  such 
reports  are  Form  10-^}  quarterly  reports. 
Form  IQ-K  annual  re  lorts,  and  event- 
generated  Form  3  anc  Form  4  reports. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  1. 1994. 
WUliam  W.  Wiles, 
Secretary  of  the  Board. 
jFR  Doc.  94-16640  File4  7-&-94;  8:45  ami 
BILLING  CODC  ttlO-OI-P 


Bancorp  Connecticu 
Formations  of;  Acqu 
Mergers  of  Bank  Holding 


listi  id 


(n 


The  companies 
have  applied  for  the 
under  section  3  of  the 
Company  Act  (12  U 
225.14  of  the  Board's 
CFR  225.14)  to  beconJe 
company  or  to  acquin  s 
holding  company.  T 
considered  in  acting 
are  set  forth  in  sectior 
(12  U.S.C.  1842(c)). 

Each  apphcation  is 
immediate  inspection 
Reserve  Bank  indicated 
apphcation  has  been 
processing,  it  will  als^ 
inspection  at  the  offi 
Governors.  Interested 
express  their  views  in 
Reserve  Bank  or  to  th< 
board  of  Governors 
an  apphcation  that 


iMI 


,  Inc.,  et  al.; 
sitions  by;  and 
Companies 


in  tiiis  notice 
^oard's  approval 
Bank  Holding 
C. 1842) and  § 
ilegulation  Y  (12 
a  bank  holding 
a  bank  or  bank 
factors  that  are 
the  applications 
3(c)  of  the  Act 


available  for 
at  the  Federal 

Once  the 
ccepted  for" 
be  available  for 
c0s  of  the  Board  of 


persons  may 
writing  to  the 
offices  of  the 
comment  on 
a  hearing 
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must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
2. 1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Bancorp  Connecticut,  Inc., 
Southington,  Connecticut,  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Southington  Savings  Bank,  Southington. 
Connecticut,  which  vnl\  continue  to 
participate  in  the  Connecticut  Savings 
Bank  life  Insurance  Program. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  FDH  Bancshares,  Inc.,  Little  Rock, 
Arkansas,  to  acquire  100  percent  of  the 
voting  shares  of  Springhill  Bancshares, 
Inc.,  Springhill,  Louisiana,  and  thereby 
indirectly  acquire  Springhill  Bank  and 
Trust  Company,  SpringhiU,  Louisiana. 

2.  Mercantile  Bancorp.  Inc.,  Quincy, 
Illinois,  to  acquire  100  percent  of  the 
voting  shares  of  Perry  Bancshares,  Inc. 
Monroe  City.  Missouri,  and  thereby 
indirectly  acquire  Perry  State  Bank, 
Monroe  City,  Missouri. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapohs,  Minnesota  55480: 

1.  Community  First  Bancorp,  Inc., 
Glendive,  Montana,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Glendive 
Bancorporation,  Inc.,  Glendive, 
Montana,  and  thereby  indirectly  acquire 
First  Fidehty  Bank,  Glendive,  Montana. 

2.  Community  First  Bancorp,  Inc. 
Glendive,  Montana,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  Glendive  Bancorporation, 
Inc.,  and  thereby  indirectly  acquire  First 
Fidelity  Bank,  Glendive,  Montana. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  DFC  Acquisition  Corporation  II, 
Kansas  City,  Missouri,  to  acquire  100 
percent  of  the  voting  shares  of  First 
American  Bancshares,  Inc.,  Kansas  City, 
Kansas,  and  thereby  indirectly  acquire 
The  Home  State  Bank  of  Kansas  City, 
Kansas  City,  Kansas;  The  Wyandotte 
Bank,  Kansas  Qty,  Kansas;  The 
Edwardsville  Bank,  Edwardsville, 


Kansas;  and  First  American  Bank,  N.A., 
Lenexa,  Kansas. 

2.  First  National  Corporation  of 
Ardmore,  Inc.,  Ardmore,  Oklahoiha,  to 
acquire  35  percent  of  the  voting  shares 
of  Bank  of  Love  County,  Marietta, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  5, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  94-16671  Filed  7-8-94;  8:45  am) 
BILLING  COOE  6210-01-F 


The  Bank  of  New  York  Company  Inc., 
et  al.;  Acquisitions  of  Companies 
Engaged  in  Permissible  Nonbanking 
Activities 

The  organizations  listed  in  this  notice 
have  appUed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to     • 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the  " 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  w^ould  be  aggrieved  by 
approval  of  the.  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 


offices  of  the  Board  of  Governors  not 
later  than  August  2. 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (VViUiam  L.  Rutledge.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1 .  The  Bank  of  New  York  Company, 
Inc.,  New  York,  New  York;  Baybanks, 
Inc..  Boston,  Massachusetts;  The  Chase 
Manhattan  Corporation.  New  York,  New 
York;  Chemical  Banking  Corporation, 
New  York,  New  York;  Citicorp,  New 
York,  New  York;  Fleet  Financial  Group, 
Inc.,  Providence,  Rhode  Island;  HSBC 
Holdings  PLC,  London,  England;  HSBC 
Holdings  BV,  The  Netherlands:  Marine 
Midland  Banks,  hic,  Bufialo,  New  York; 
Banco  de  Santander.  S.A..  Madrid, 
Spain;  The  Bank  of  Boston  Corporation, 
Boston,  Massachusetts;  First  FideUty 
Bancorporation,  Lawrenceviile,  Newark, 
New  Jersey;  and  Shawmut,  National 
Corporation,  Hartford,  Connecticut,  to 
engage  through  lafiNet  Payment 
Service,  Inc.,  in  data  processing 
activities  pursuant  to  §  225.25ft))(7)  of 
the  Board's  Regulation  Y.  The 
applications  also  may  be  reviewed  at  the 
Federal  Reserve  Banks  of  Boston  and 
Philadelphia. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63166: 

1.  Commonwealth  Bancshares,  Inc., 
Shelbyville,  Kentucky,  to  acquire  First 
Security  Trust  Company,  Miami, 
Florida,  and  thereby  engage  in  trust 
company  functions,  as  permitted  by  § 
225.25(b)(3)  of  the  Board's  Regulation  Y., 
Commonwealth  also  proposes  to 
provide  portfolio  investment  advice, 
pursuant  to  §  225.25(b)(4)(ui)  of  the 
Board's  Regidation  Y,  These  activities 
will  be  conduced  in  Dade,  Palm  Beach, 
and  Broward  Counties,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  S,  1994. 

JennifBT  J.  foluiaoii. 

Associate  Secretary  of  the  Board. 

IFR  Doa  94-16672  Filed  7-»-94;  8:45  am! 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  CWidren  and 
Families 

[Program  AnnouncwMnt  No.  ACYF-HS 
93600-941] 

A  Head  Start  on  Sctenoa 
Demonstration  Project;  GMrant 
Avaltabiifty 

AGENCY:  AdministratioD  on  Chiidren, 
Youth  and  Families  (ACYF),  ACF; 
DHHS. 


offices  of  the  Board  of  Governors  not 
later  than  August  2. 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (WiUiam  L.  Rutledge.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1 .  The  Bank  of  New  York  Company, 
Inc.,  New  York,  New  York;  Baybanks. 
Inc.,  Boston,  Massachusetts;  The  Chase 
Manhattan  Corporation.  New  York,  New 
York;  Chemical  Banking  Corporation, 
New  York,  New  York;  Citicorp,  New 
York,  New  York;  Fleet  Financial  Group, 
Inc.,  Providence,  Rhode  Island;  HSBC 
Holdings  PLC,  London,  England;  HSBC 
Holdings  BV,  The  Netherlands;  Marine 
Midland  Banks,  Inc.,  Buffalo,  New  York; 
Banco  de  Santander,  S.A.,  Madrid. 
Spain;  The  Bank  of  Boston  Corporation, 
Boston,  Massachusetts;  First  Fidelity 
Bancorporation,  Lawrenceville.  Newark, 
New  Jersey;  and  Shawmut,  National 
Corporation,  Hartford,  Connecticut,  to 
engage  through  InfiNet  Payment 
Service,  Inc.,  in  data  processing 
activities  pursuant  to  §  225.25ft)){7)  of 
the  Board's  Regulation  Y.  The 
applications  also  may  be  reviewed  at  the 
Federal  Reserve  Banks  of  Boston  and 
Philadelphia. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St  Louis.  Missouri  63166: 

1.  Commonwealth  Bancshares.  Inc., 
Shelbyville,  Kentucky,  to  acquire  First 
Security  Trust  Company,  Miami, 
Florida,  and  thereby  engage  in  trust 
company  functions,  as  permitted  by  § 
225.25(b)(3)  of  the  Board's  Regulation  Y. 
Commonwealth  also  proposes  to 
provide  portfolio  investment  advice, 
pursuant  to  §  225.25(b)(4)(ui)  of  the 
Board's  Regulation  Y,  These  activities 
will  be  conduced  in  Dade,  Palm  Beach, 
and  Broward  Counties,  Florida. 

Board  of  Governors  of  the  Federal  Resrave 
System,  July  5,  1994. 

Jennifer  J.  )«liiHon, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-16672  Piled  7-»-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICCS 

Administration  for  CWidren  and 
Families 

[Program  Announc«n«nt  No.  ACYF-HS 
93600-941] 

A  Head  Start  on  Science 
Demonstration  Project;  Grant 
Availability 

AGENCY:  Administration  on  Children. 
Youth  and  Famihes  (ACYF),  ACF, 
DHHS. 


ACTION:  Announcement  of  financial 
assistance  to  a  two  year  or  four  year 
college  or  university  for  a  Head  Start  on 
Science  demonstration  project. 

SUMMARY:  The  Head  Start  Bureau  of  the 
Administration  on  Children,  Youth  and 
Families  announces  that  applications 
from  colleges  or  universities  will  be 
accepted  to  demonstrate  and  evaluate  a 
summer  institute  prototype  on  their 
campus  during  the  summers  1995  and 
1996  on  the  topic  of  "A  Head  Start  on 
Science",  with  follow-up  assistance  to 
graduates  as  they  implement  their  new 
skills  at  their  local  Head  Start  programs. 
In  year  two  of  the  grant  period,  the 
successful  applicant  also  will  recruit, 
fund  and  mentor  another  teacher 
education  college  or  university  to 
implement  the  "A  Head  Start  on 
Science"  approach. 

DATES:  The  closing  date  for  submission 
of  applications  is  August  25, 1994. 
ADORESSESr  Submit  applications  to: 
Applications  may  be  mailed  to  the 
Department  of  Health  and  Human 
Services  Administration  fcw  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade  SW., 
Aerospace  Building,  6th  Floor,  OFM/ 
DDG,  Washington,  DC  20447. 

Hand  dehvered  appUcations  are 
accepted  during  the  normal  working 
hours  of  8.-00  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  6th  Floor  OFM/DDG,  901  D 
Street  SW.,  Washington  DC  20447. 
FOR  FURTHER  INFORMATtOH  CONTACT:  Jean 
Simpson,  Head  Start  Bureau.  P.O.  Box 
1182.  Washington.  D.C.  20013. 
Telephone  number:  (202)  205-^421. 

SUPPLEMENTARY  INFORMATION: 
Fart  I — GenM-al  Infonnatioa 

A.  Program  Purpose  - 

Head  Start  is  a  national  program 
providing  comprehensive 
developmental  services  primarily  to 
low-income  preschool  <^ldren  and 
their  families.  To  help  enrolled  children 
achieve  their  full  potential,  Head  Start 
progjBms  provide  comprehensive 
health,  nutritional,  educational,  social, 
and  other  services.  In  addition  Head 
Start  programs  are  required  to  provide 
for  the  direct  participatitm  of  the 
parents  of  enrolled  duldren  in  the 
development,  conduct,  and  direction  of 
local  programs.  Head  Start  currently 
serves  approximately  713,000  chikjben 
through  a  network  of  appnudmately 
1,395  grantees. 

While  Head  Start  is  targeted  primarily 
toward  children  whose  families  have 


incomes  at  or  below  the  poverty  line  or 
who  are  eligible  for  public  assistaince, 
regulations  permit  up  to  10  percent  of 
the  Head  Start  children  in  local 
programs  to  be  from  families  which  do 
not  meet  these  low-income  criteria. 
Head  Start  regulations  also  require  that 
a  minimum  of  10  percent  of  enrollment 
opportunities  in  each  program  be  made 
available  to  children  with  disabihties. 
Such  children  are  expected  to  be 
enrolled  in  the  full  range  of  Head  Start 
services  and  activities  in  a  mainstream 
setting  with  their  non-disabled  peers, 
and  to  receive  needed  special  education 
and  related  services. 

B.  Background  on  Demonstration 
■  Project  "A  Head  Start  on  Science" 

The  report  from  the  Advisory 
Committee  on  Head  Start  Quality  and 
Expansion  emphasizes  that  quality 
services  to  Head  Start  families  must  be 
given  priority  attention  by  all  Head  Start 
programs.  The  report  underscored  the 
need  for  staff  development  and  training 
and  supports  initiatives  designed  to 
increase  staff  understanding  of  concepts 
and  principles  which  will  help  them 
become  more  effective  in  early 
childhood  settings. 

This  project  is  designed  to  link 
colleges  and  universities  to  Head  Start 
programs  for  the  purpose  of  teaching 
science  to  Head  Start  staff.  Highly 
intensive,  hands-on  instruction  will 
provide  teachers,  assistants,  and  home 
•  visitors  with  exposure  to  the  principles 
of  science  and  increase  their  insights 
and  skills  regarding  how  to  take  Uieir 
college  campus  experience  and  create 
classroom  environments  which  invite 
child  explcM^tion  and  discovery.  The 
staff  will  also  increase  their 
imderstanding  of  the  natural  learning 
environment  presented  by  the  out-of- 
doors,  and  the  child's  own  home.  We 
expect  that  "A  Head  Start  on  Science" 
model  will  be  developed  and 
documented  in  suitable  printed  and 
visual  materials  to  be  used  to  transmit 
the  concept  and  approaches  to  other 
institutions  of  higher  learning  and  Head 
Start  communities.  Project  funds  may 
also  be  used  to  present  and  distribute 
information  at  appropriate  regional  and 
national  Head  Start  events,  and  to 
members  of  the  Head  Start  training  and 
technical  assistance  network.  Also,  It 
would  be  appropriate  for  the  grantee  to 
develop  strategies  and  products  virhich 
will  assist  other  local  Head  Start 
programs  to  negotiate  with  their  local 
college  or  university  for  similar  staff 
training. 

We  believe  that  as  e  resuh  of 
participating  in  "A  Head  Start  on 
Science"  demonstratitKi  project.  Head 
Start  teachers,  teacher  assistants,  and 
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home  visitors  will  be  instrumental  in 
creating  a  lifelong  inl  erest  in  science 
both  for  themselves  a  nd  for  the  children 
and  families  with  whom  they  work.  We 
believe  that  staff  will  be  impacted  by  the 
knowledge  that  scien  :e  is  found  not 
only  in  a  laboratory  i  nder  a  microscope, 
but  in  the  everyday  v  orld  in  which  they 
live.  As  a  result  of  th:  s  experience, 
teachers,  assistants  ai  id  home  visitors' 
concepts  of  science  a  id  their  own 
scientific  abilities  wi  1  increase  and  in 
turn  have  a  powerful  effect  on  their 
ability  to  engage  in  d  scovery  and 
establish  environmer  ts  in  which 
children  and  families  may  explore, 
discover  and  interpre  t  scientific 
activities. 

This  announcemen  t  is  soliciting 
applications  from  fou  r-year  colleges  or 
universities,  i.e.,  inst;  tutions  of  higher 
learning  that  grant  de  jrees.  Awards,  on 
a  competitive  basis,  v  ill  be  for  a  one- 
year  budget  period,  a  though  projects 
periods  may  be  for  tv,  o  years. 
Applications  for  cont  nuation  grants 
funded  under  these  a  vards  beyond  the 
one-year  budget  peric  d  but  within  the 
two  year  project  peric  d  will  be 
entertained  in  subsequent  years  on  a 
non-competitive  basii ;,  subject  to 
availability  of  funds,  satisfactory 
progress  of  the  grants ;  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government.  The  Department  of  Health 
and  Human  Services  vill  award  one 
grant  under  this  anno  imcement.  Up  to 
$550,000  will  be  avai  able  for  a  24 
month  project  period 

In  the  first  year  of  t  le  grant,  the 
grantee  institution  wi  1  use  these  funds 
to  create,  demonstrat«  and  evaluate  a 
summer  institute  prol  otype  on  their 
campus  during  the  su  tnmer  of  1995  with 
follow-up  assistance  I  o  Head  Start  staff 
graduates  as  they  implement  their  new 
skills  at  their  local  programs.  Also  in 
year  one  the  grantee  \  rill  recruit  another 
college  or  imiversity  i  ti  which  to 
replicate  the  model  ir  year  two. 

In  the  second  year  (  f  this  grant,  the 
grantee  institution  wi  1  improve  the 
prototype  program  ba  jed  on  year-one 
experiences,  and  will  offer  the  hands-on 
science  program  to  a  i  lew  group  of  Head 
Start  staff  during  the  i  ummer  1996.  Also 
during  the  second  year,  the  "A  Head 
Start  on  Science"  grantee  will  fund  for 
one  year,  and  mentor  another  college  or 
university  to:  (1)  implement  the 
prototype  "A  Head  Start  on  Science" 
model  in  the  sumraerlof  1996  and;  (2) 
provide  follow-up  assistance  to  the 
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Head  Start  staff  as  th 

implement  their  new 

programs.  The  addition  of  a  second 

institution  will  provi<  e  the  opportunity 


to  evaluate  the  effectiveness  and 
transferability  of  the  concept. 

Throughout  the  grant  period,  a  third 
party  evaluator  must  be  secured  by  the 
grantee  institution  to  assess  the 
effectiveness  of  the  approach,  content 
and  transferability  of  the  "A  Head  Start 
on  Science"  project.  The  third  party 
evaluator  must  not  be  involved  in  the 
conduct  of  the  demonstration.  The 
evaluation  of  the  students  in  both 
institutes  in  the  sim[mier  of  1996  will  be 
completed  by  the  end  of  the  project 
period.  It  should  focus  on  the  students' 
plans  for  the  implementation  of  the 
program  and  principles. 

C  Statutory  Authority 

The  Head  Start  Act,  as  amended,  42 
U.S.C.  9801  et  seq. 

D.  Project  Period  and  Funding 

A  total  of  approximately  $550,000  in 
ACF  funds  will  be  available  to  fund  the 
demonstration  project  for  a  24  month 
period.  Applicants  must  propose  how 
much  will  be  needed  for  each  12  month 
period  of  the  project. 

The  grantee  must  provide  at  least  20 
percent  of  the  total  cost  of  the  project. 
The  total  approved  cost  of  the  project  is 
the  sum  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $550,000  in  Federal  funds 
(based  on  an  award  of  approximately 
$275,000  per  budget  period)  must 
provide  §  137,500  in  cash  or  in-kind 
contributions  (20%  of  total  project  costs 
of  $687,500). 

E.  Eligible  Applicants 

Applicants  must  be  either  two  year  or 
four  year  institutions  of  higher  learning 
which  are  colleges  or  universities 
having  the  capability  to  create, 
demonstrate  and  evaluate  a  summer 
institute  prototype. 

Part  II — Special  Requirements 

A.  Colleges  and  imiversities  are 
eligible  to  apply  for  these  funds.  The 
college  or  university  must  also  be  able 
to  award  college  credit  to  Head  Start 
staff  that  successfully  complete  the 
summer  program. 

B.  The  project  should  be  directed 
toward  Head  Start  teachers,  teachers' 
assistants  and/or  home  visiters. 

C.  Funds  may  be  used  for  imiversity 
operating  expenses  and  related  costs. 
Related  costs  include  such  activities  as 
planning  and  development  costs, 
administration,  supplies,  insurance, 
university  staff  salaries,  training 


provided  at  Head  Start  events  and  the 
third  party  evaluation. 

D.  "The  university  or  college  institute 
teaching  team  will  be  comprised  of 
individuals  with  knowledge  of  science, 
adult  learning,  and  early  childhood 
education. 

Part  III — Specific  Responsibilities  of  the 
Applicant 

When  submitting  an  application 
under  this  announcement,  applicants 
should  include  a  maximum  of  50  typed, 
doubled-spaced  pages.  Applicants 
interested  in  submitting  an  application 
for  the  training  prototype  must: 

A.  Describe  the  design  of  the  project. 
Include  a  description  of  how  the 
summer  institutes  will  address  the 
unique  needs  of  teachers,  teacher 
assistants  and/or  home  visitors. 

B.  Provide  a  sample  curriculum  for 
the  summer  institute  participants  based 
on  content  and  approach  which  will 
help  increase  participants'  knowledge  of 
science,  increase  their  understanding 
and  skills  regarding  how  to  create 
classroom  environments,  and  capitalize 
on  the  out-of-doors  and  family  settings 
as  areas  of  scientific  exploration  and 
learning. 

C.  List  projected  field  experiences 
appropriate  to  the  location  of  the  college 
and  Head  Start  programs.  These  may 
include  trips  to  the  ocean,  visiting  a 
quarry,  aquarium,  desert,  nature  trail,  or 
wild  life  reserve.  Information  submitted 
should  include  the  total  number  of 
hours  of  the  institute  program  including 
a  breakout  of  instruction  vs.  field  trip 
experiences. 

D.  Describe  a  plan  for  how  many 
participants  will  be  included  in  each 
summer  program  and  how  these 
participants  will  be  recruited. 

E.  Describe  what  provisions  will  be 
made  for  residential,  intensive  summer 
institutes  for  Head  Start  teachers, 
teacher  assistants,  and/or  home  visitors. 

F.  Describe  provision  of  materials, 
lunch  and  snacks,  stipend  or 
reimbursement,  transportation  to  field 
activities,  entry  fees. 

G.  Describe  the  college  credit  to  be 
awarded  for  work  completed  during  the 
summer  institute  and  for  implementing 
new  knowledge  and  practice  back  at 
local  programs. 

H.  Describe  the  plan  for  the  extension 
of  the  simmier  institute  into  Head  Start 
settings  and  the  provision  of  on-site 
feedback  and  ongoing  support  for  adults 
applying  their  new  skills. 

I.  Explain  the  criteria  and  the 
approach  to  be  used  to  recruit,  fund, 
and  mentor  another  teacher  education 
college  for  the  second  year  of  the 
project. 


J.  Develop  an  evaluation  of  the  fH-oject 
to  determine  the  effectiveness  of  the 
project.  Describe  the  research  questions 
to  be  addressed.  Describe  the  evaluation 
that  would  be  implemented,  including 
the  outcomes  that  would  be  measured, 
the  evaluati(Hi  design  to  be  employed, 
and  how  the  data  will  be  analyzed.  The 
evaluation  should  also  include  an 
analysis  of  the  second  summer 
institutes.  The  project  and  the 
evaluation  will  be  completed  by  the  end 
of  the  project  period. 

K.  Provide  a  description  of  the 
qualifications  of  each  key  staff  member 
including  the  third-party  evaluator  (the 
evaluator  cannot  be  a  member  of  the 
demonstration  project  staff].  Include 
copies  of  their  curriculum  vitae. 

L.  Describe  a  plan  to  estabhsh  a  self 
sustaining  project,  since  this  will  be  a 
protcrtype  other  colleges  and 
universities  may  want  to  adapt.  It  is 
expected  that  the  applicant  may  pay  for 
more  activities  and  services  during  the 
first  year;  however,  attempts  should  be 
made  to  run  a  more  self  supporting 
program  by  year  two.  Outside  resources 
or  Head  Start  grantees  that  see  these 
services  as  a  priority  can  support  some 
of  the  cost  of  the  training. 

Part  rV— Evaluation  Criteria 

In  consideration  of  how  applicants 
will  meet  the  requirements  and 
responsibilities  addressed  under  Parts  11 
and  III  of  this  announc«nent,  competing 
applications  from  colleges  and 
universities  will  be  reviewed  and 
-  evaluated  against  the  following  criteria. 

A.  Objectives  and  Need  for  Assistance 
(15  points) 

The  extent  to  which  the  applicant  t 

identifies  any  relevant  economic,  social,  t 

financial  institutional  or  other  problems  t 
requiring  a  solution:  demonstrates  the 

need  for  the  assistance:  and  states  the  t 

principal  and  subordinate  objectives  of  F 

the  project  Supporting  documentation  b 

or  other  testimonies  from  concerned  a 
interests  other  than  the  applicant  on  the 

need  for  assistance  may  be  used.  ^ 

Identify  the  precise  location  of  the 
project  and  the  area  to  be  served  by  the 

proposed  project.  Maps  and  other  a 

geographic  aids  may  be  attached.  t( 

Information  provided  in  response  to  o 

the  following  items  under  "Specific  a 

Responsibihties  of  the  Applicant"  will  a 

be  used  to  review  and  evaluate  n 
applicants  on  this  criterion:  Letters 

A, CD  b 

B.  Results  or  Benefits  Expected  115  *' 

points)  ^ 

The  extent  to  which  the  applicant  R 

identifies  the  results  and  benefits  to  be       ai 
derived  which  are  consistent  with  the         a 


I.  Develop  an  evaluation  of  the  jx-oject 
to  detenniae  the  effectiveness  of  the 
project.  Describe  the  research  questimis 
to  be  addressed.  Describe  the  evaluation 
that  would  be  implemented,  including 
the  outcomes  that  would  be  measured, 
the  evaluation  design  to  be  employed, 
and  how  the  data  will  be  analyrod.  The 
evaluation  should  also  include  an 
analysis  of  the  second  summer 
institutes.  The  project  and  the 
evaluation  will  be  completed  by  the  end 
of  the  project  period. 

K.  Provide  a  description  of  the 
quaUfications  of  each  key  staff  member 
including  the  third-party  evaluator  (the 
eveduator  cannot  be  a  member  of  the 
demonstration  project  staff).  Include 
copies  of  their  curriculom  vitae. 

L.  Describe  a  plan  to  establish  a  self 
sustaining  project,  since  this  will  be  a 
protcrtype  other  colleges  and 
universities  may  want  to  adapt.  It  is 
expected  that  the  applicant  may  pay  for 
more  activities  and  SCTvices  during  the 
first  year  however,  attempts  should  be 
made  to  run  a  more  self  supporting 
program  by  year  two.  Outside  resources 
or  Head  Start  grantees  that  see  these 
services  as  a  priority  can  support  some 
of  the  cost  of  the  training. 

Part  rV—EvaJuation  Criteria 

In  consideration  of  how  applicants 
will  meet  the  requirements  and 
responsibilities  addressed  under  Parts  11 
and  III  of  this  announc«nent,  competing 
applications  from  colleges  and 
imiversities  will  be  reviewed  and 
evaluated  against  the  following  criteria. 

A.  Objectives  and  Need  for  Assistance 
(15  points) 

The  extent  to  which  the  apphcant 
identifies  any  relevant  economic,  social, 
financial  institutional  or  other  problems 
requiring  a  solution:  demonstrates  the 
need  for  the  assistance:  and  states  the 
principal  and  subordinate  objectives  of 
the  project  Supporting  documentation 
or  other  testimonies  horn  concerned 
interests  other  than  the  applicant  on  the 
need  for  assistance  may  be  used. 

Identify  the  precise  location  of  the 
project  and  the  area  to  be  served  by  the 
proposed  project.  Maps  and  other 
geographic  aids  may  be  attached. 

Information  provided  in  response  to 
the  following  items  under  "Specific 
Responsibihties  of  the  Applicant"  will 
be  used  to  review  and  evaluate 
applicants  on  this  criterion:  Letters 
A.CD 

B.  Results  or  Benefits  Expected  (15 
points) 

The  extent  to  which  the  applicant 
identifies  the  results  and  benefits  to  be 
derived  which  are  consistent  with  the 
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objectives  of  the  proposal  and  indicates 
the  anticipated  contributions  to  policy, 
practice,  theory  and/or  research. 

Information  provided  in  response  to 
the  following  items  under  "Specific 
Responsibilities  of  the  Applicant"  will 
be  used  to  review  and  evaluate 
applicants  on  this  criterion:  Letters 
^  A,G,H,J 

C.  Approach  (40  points) 

The  extent  to  which  the  applicant 
outlines  an  acceptable  plan  of  action 
-  pertaining  to  the  scope  of  the  project; 
details  how  the  proposed  work  will  be 
accomplished  and  lists  each 
organization,  consultant,  and  other  key 
individuals  virho  will  work  on  the 
project,  along  with  resumes  and  a  short 
description  of  their  responsibilities  or 
contribution  to  the  applicant's  work 
^lan.  Describe  the  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
resuhs  and  benefits  identified  are  being 
achieved. 

Information  provided  in  response  to 
the  following  items  under  "Specific 
Responsibihties  of  the  Applicant"  will 
be  used  to  review  and  evaluate 
applicants  on  this  criterion:  Letters 
A,B,C,E,F,GilJ 

D.  Staff  Back^nund  and  Organization's 
Experience  (20  Points) 

Identifies  the  background  of  the 
project  director/principal  investigator 
and  key  project  staff  (including  name, 
address,  training,  most  relevant 
educational  background  and  other 
qualifying  experiences)  and  the 
experience  of  the  college  or  university 
to  demonstrate  the  appUcant's  ability  to 
effiectively  and  efficiently  administer 
this  project. 

Information  provided  in  response  to 
the  following  items  imder  "Specific 
Responsibilities  of  the  Applicant"  will 
be  used  to  review  and  evaluate 
applicants  on  this  criterion:  Letter  K 

E.  Budget  Appropriateness  and 
Reasonableness  (10  Points) 

The  extent  to  which  the  project's  costs 
are  reasonable  in  view  of  the  activities 
to  be  carried  out  and  the  anticipated 
outcomes.  The  extent  to  which 
assurances  are  provided  that  the 
applicant  can  and  will  contribute  the 
non-Federal  share  of  the  total  project 

The  extent  to  which  the  amoimt 
budgeted  for  the  evaluation  is  sufficient 
to  conduct  the  evaluation. 

Infonnation  provided  in  response  to 
the  following  items  under  "Application 
Requirements"  will  be  used  to  review 
and  evaluate  applicants  on  this 
criterion:  Letter  C,E,F,J,L 


Part  V — Application  Process 

A.  Availability  of  Forms 

Eligible  applicants  interested  in 
applying  for  funds  must  submit  all  of 
the  required  forms  included  at  the  end 
of  this  Announcement. 

In  order  to  be  considered  for  a  grant 
under  this  Announcement,  an 
application  must  be  submitted  on  the 
Standard  Form  424  which  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  Control 
Number  0348-0043.  A  copy  has  been 
provided  (see  Appendix  B).  Each 
apphcation  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  and  to  assume  responsibiUty 
for  the  obligations  imposed  by  the  terms 
and  conditions  of  the  grant  award. 

Appendix  C  contains  certification 
forms  regarding  drug  free  work  place, 
debarment,  and  lobbying.  Only  the 
certification  regarding  Ic^bying  must  be 
signed  and  returned  with  the 
application.  Apphcatioas  must  be 
prepared  in  accordance  with  the 
guidance  provided  in  this 
Announcement. 

B.  Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  application,  including  all 
attachments,  are  required.  The  program 
announcement  number  (ACYF-HS 

)  must  be  clearly  identified  on 

the  application.  Each  application  must 
be  hmited  to  no  more  than  50  double- 
spaced  pages  of  program  narrative  (not 
including  the  forms  which  make  up  the 
SF-424  and  resumes)  including  the  one- 
page  project  summary.  If  the  application 
is  more  that  50  double-spaced  pages,  the 
other  pages  will  be  removed  from  th6 
application  and  not  considered  by  the 
reviewers. 

The  application  must  be  paginated 
beginning  with  the  Form  424  and  also 
contain  a  table  of  contents  listing  each 
section  of  the  application  with  the 
respective  pages  identified.  Only  one 
application  per  apphcant  will  be 
accepted. 

C.  Application  Consideration 

Applicants  will  be  scored  against  the 
evaluation  criteria  described  above.  The 
review  vrill  be  conducted  in 
Washington,  DC. 

The  results  of  the  competitive  review 
will  be  taken  into  consideration  by  the 
Associate  Commissioner,  Head  Start 
Bureau,  in  recommending  the  project  to 
be  funded.  The  Commissioner  of  ACYF 
will  make  the  final  selection  of  the 
appUcants  to  be  funded.  An  application 
may  be  funded  in  whole  or  in  part, 
depending  on  the  relative  need  for 
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services,  applicant  ranking,  geographic 
location  and  fimd^  available. 

The  Commissioiier  may  also  elect  not 
to  provide  fundina  to  apphcants 
experiencing  problems  in  providing 
quality  services,     j 

Successful  apphcants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  sets  forth  the 
amount  of  funds  granted,  the  terms  and 
conditions  of  the  want,  the  effective 
date  of  the  grant,  tie  budget  period  for 
which  support  is  given,  and  the  total 
project  period  for  i  t^hich  support  is 
provided. 

D.  Checklist  for  a  i  'omplete  Application 

The  checklist  below  is  for  your  use  to 
ens\ire  that  your  asphcation  package 
has  been  properly  prepared. 
— One  original,  siaied  and  dated 

application  plus^two  copies. 
— Application  length  does  not  exceed  50 

double-spaced  peges 
— A  complete  application  consists  of  the 

following  items  m  this  order: 
— Application  for  Federal  Assistance 

(SF  424,  REV.4-i8);  Narrative; 
— Staff  Resumes;    | 
— A  completed  SPpC  certification  with 

the  date  of  SPOC  contact  entered  in 

line  16,  page  1  of  the  SF  424,  REV.4- 

88); 
— Budget  informat:  on — Non- 
Construction  Pre  grams  (SF  424  A 

REV.88); 
— Budget  justificat  on  for  Section  B — 

Budget  Categories;  including 

subcontract/delegate  agency  budgets 
— Table  of  Content ;; 
— Letter  from  the  L  itemal  Revenue 

Services  to  prov<  : 
— Project  Summar]  I 

page); 
^Drganization/eli|  ;ibility  information: 
— Assurances  Non  Construction 

Programs; 
— Certification  Reg  irding  Lobbying; 

E.  Deadlines 

Applications  sha  11  be  considered  as 
meeting  an  annoui]  ced  deadline  if  they 
are  either: 

1 .  received  on  or  before  the  deadline 
date  at  a  place  spec  ified  in  the  program 
announcement,  or 

2.  sent  on  or  befc  re  the  deadline  date 
and  received  by  th(  i  granting  agency  in 
time  for  the  indepe  ndent  review  under 
DHHS  GAM  Chapter  1-62.  (Applicants 
must  be  cautioned  :o  request  a  legibly 
edited  U.S.  Postal  i  ervice  postmark  or 
to  obtain  a  legibly  <  lated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  Me  tered  postmarks 
shall  not  be  accept)  ible  as  proof  of 
timely  mailing.) 

Late  application^:  Applications  which 


non-profit  status 
(not  to  exceed  one 


do  not  meet  the  cri 


eria  in  paragraph  A 


of  this  section  are  considered  late 
applications.  The  granting  agency  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadlines:  The  granting 
agency  may  extend  the  deadline  for  all 
apphcants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

F.  Paperwork  Reduction  Act  of  1 980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511,  the 
Department  is  required  to  submit  to 
OMB  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  in  regulations,  including 
program  announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ACF  grant 
applications  under  OMB  Control 
Number  0348-0043. 

G.  Executive  Order  12372— Notification 
Process 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100,     - 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  Executive  Order  12372,  States 
may  design  their  own  processes  for 
reviewing  and  commenting  on  proposed 
Federal  assistance  under  covered 
programs. 

All  States  and  territories  except 
Alabama,  Alaska,  Connecticut, 
Colorado,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Minnesota,  Montana, 
Nebraska,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Virginia, 
Washington,  American  Samoa,  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  19 
jurisdictions  areas  need  not  take  action 
regarding  Executive  Order  12372. 
Applications  for  pwojects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  exempt  fi-om  the 
requirements  of  Executive  Order  12372. 
Otherwise,  applicants  should  contact 
their  SPOC  as  soon  as  possible  to  alert 
them  to  the  prospective  application  and 
to  receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOC  as  early  as  possible 
so  that  the  program  office  can  obtain 
and  review  SPOC  comments  as  part  of 
the  award  process.  It  is  imperative  that 


the  applicant  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  this  submittal  (or 
date  of  contact  if  no  submittal  is 
required)  on  the  SF  424,  item  16a. 

SPOCs  have  30  days  from  the 
application  deadline  date  to  comment 
on  appUcations  submitted  under  this 
announcement.  We  are  requesting  a 
shortened  period  for  SPOC  review. 
SPOCs  are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally. 
SPOCs  are  requested  to  clearly 
differentiate  between  mere  advisory 
comments  and  those  official  State 
process  recommendations  which  they 
intend  to  trigger  the  "accommodate  or 
explain"  rule.    • 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade,  S.W.,  6th  floor.  Aerospace 
Building,  Washington,  D.C.  20447.  ACF 
will  notify  the  State  of  any  application 
received  which  has  no  indication  that 
the  State  process  has  had  an 
opportunity  for  review. 

A  list  of  SPOCs  for  each  State  and 
territory  is  included  at  Appendix  A  at 
the  end  of  this  announcement. 

H.  Effective  Date 

■  It  is  anticipated  that  successful . 
applications  shall  be  funded  no  later 
than  September  30,  1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.600,  Project  Head  Start) 

Dated:  June  28.  1994. 
Olivia  A.  Golden, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

Appendix  A — Executive  Order  12372 — State 
Single  Points  of  Contact 

Arizona 

Mrs.  )anice  Dunn,  Attn:  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
14th  Floor,  Phoenix,  Arizona  85012, 
Telephone  (602)  280-1315 

Arkansas 

Trade  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  P.O.  Box  3278.  Little  Rock, 
Arkansas  72203,  Telephone  (501)  682- 
1074 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research,  1400  Tenth  Street, 
Sacramento,  California  95814,  Telephone 
(916)323-7480 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 


Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T.  Hal Iman,  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development,  717  14fb  Street  NW.,  Suite 
500,  Washington,  DC  20005,  Telephone 
(202)727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  AfEairs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol. 
Tallahassee,  Florida  32399-0001, 
Telephone  (904)  488-8441 

Georgia 

Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street  SW.,  Atlanta,  Georgia 
30334,  Telephone  (404)  656-3855 

Illinois  "        _ 

Steve  Klokkenga,  State  Single. Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Jean  S.  ^lackwell.  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317)232-5610 

Iowa 

Mr.  Steven  R.  McCann.  Division  of 
Community  Progress.  Jovva  Department  of 
Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309. 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentiicky 
40601,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office, 
State  Hotise  Station  #38,  Augusta,  Maine 
04333,  Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone,  State  Clearinghouse,  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street,  Room  1803,  Boston, 
MassacbuseUs  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909.  Telephone  1517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette.  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting.  301  West  Pearl  Street,  Jackson, 
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Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326 

District  of  Cohmbia 

Rodney  T.  Hal Iman,  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development,  717  14th  Street  jNW.,  Suite 
500,  Washington,  DC  20005,  Telephone 
(202)  727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  Afiiairs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol. 
Tallahassee,  Florida  32399-0001, 
Telephone  (904)  48&-8441 

Georgia 

Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street  SW.,  Atlanta,  Georgia 
30334,  Telephone  (404)  656-3855 

Illinois  ~  "        - 

Steve  Klokkenga,  State  Single.Point  of 
Contact,  Office  of  the  Governor,  107 
StrattoD  Buildings  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Jean  S.  Qlackwell,  Budget  Director,  State 
Budget  Agency,  212  State  Mouse, 
Indianapolis,  Indiana  46204,  Telephone 
(317)232-5610 

Iowa 

Mr.  Steven  R.  McCann  Division  of 
Community  Progress.  Iowa  Department  of 
Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601 ,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office. 
State  House  Station  #38,  Augusta,  Maine 
04333,  Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365. 
Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone,  State  Clearinghouse,  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street,  Room  1803,  Boston, 
Massachusetts  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Malletle.  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street,  Jackson, 


Mississippi  39203,  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
P.O.  Box  809,  Room  430,  Truman  Building, 
lefferson  City,  Missouri  65102,  Telephone 
(314)751-4834. 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Clirson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  Attention:  Ron  Sparks, 
Clearinghouse  Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Proccss/james 
E.  Bieber,  2'/2  Beacon  Street,  Concord,  New 
Hampshire  03301 ,  Telephone  1603)  271- 
2155 

New  Jersey 

Gregory  W.  Adkins,  Acting  Dirwior,  Division 
of  Community  Resources.  N.J.  Department 
of  Community  Affairs,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-6613 

Please  direct  correspondence  and  questions 
to.  Andrew  J.  Jaskolka,  State  Review 
Process,  Division  of  Community  Resources, 
CN  814,  Room  609,  Trenton,  New  Jersey 
08625-0803,  Telepho.ne  (609)  292-9025 

New  Mexico 

Geroge  Elliott,  Deput>  Director,  Slate  Budget 
Division,  Room  190  Ba-aan  Memorial 
Building,  Santa  Fe,  New  Mexico  87503, 
Telephone  (505)  827-364G.  FAX  (505)  827- 
3006 

New  York 

New  York  Stsle  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director,  Office  of  the 
Secretary  of  Admin.,  N.C  Slate 
Clearinghouse,  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003, 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Con'scl. 
State/Federal  Funds  Coordinator,  State 
Qearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411, 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)277-2656 


Please  direct  correspondence  and  questions 
to:  Review  Coordinator,  Office  of  Strategic 
Planning 

South  Corolirw 

Oraeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services.  Office  of  the 
Governor,  1205  Pendleton  Street,  Roon-i 
477,  Columbia,  South  Carolina  29201. 
Telephone  (803)  734-0494 

Tennessee 

Mr.  Charles  Brown,  Stale  Single  Point  ol 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashvilla,  Tennessee  37219. 
Telephone  (615)  741-1676 

TeAOS 

Mr.  Thomas  Adams,  Gove.'Tiors  Office  oi 
Budget  and  Planning,  P.O.  Box  12428, 
Austin,  Texas  7871 1 ,  Telephone  (512)  4f..^- 
1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  Attn:  Carolyn  Wright,  Room 
116  State  Capitol,  Salt  Lake  City.  Utah 
84114,  Telephone  (801 )  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Dirertor 
Office  of  Policy  Research  &  Coordination 
Pavilion  Office  Building.  109  State  Street 
Montpelier,  Vermont  05602,  Telephone 
(802)  828-3326 

West  Virginia 

Mr.  Fred  Cullip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  «6,  Room 
553,  Charleston,  West  Virginia  25305. 
Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C  Carey,  Federal/Stole 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster  Slreel 
P.O.  Box  7864,  Madison,  Wisconsin  53707 
Telephone  (608)  266-0267 

Wyomtng 

Sberyl  Jeffries,  State  Single  Point  of  Contact , 
Herscbler  Building,  4th  Floor,  East  Wing, 
Cheyenne,  Wyoming  82002.  Telephone 
(307) 777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  P.O.  Box  2950,  Agana, 
Guam  96910,  Telephone  (671)  472-2265 

Northern  Mariano  Islands 

Slate  Single  Point  of  Contact,  Planning  ar.d  • 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950     , 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro,  Qiairmar./ 
Director,  Puerto  Rico  Planning  Board. 
Minillas  Government  Center,  P.O.  Bo^t 
41119,  San  Juan,  Puerto  Rico  00940-9985 
Telephone  (809)  727-4444 
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Virgin  Islands 

Jose  L  George,  Director, 
Management  and  Budget 


Office  of 
.  #41  Noiregade 


Emancipation  Garden  Station,  Second  Please  direct  correspondence  to;  Linda 

Floor,  Saint  Thomas,  Virgin  Islands  00802,         Clarke,  Telephone  (809)  774-0750. 
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IMI 


State 


Instructions  for  the  Sf  424 

This  is  a  standard  i^m  used  by 
applicants  as  a  requir  id  facesheet  for 
preapplicatioQS  and  a  >plications 
submitted  for  Federal  assistance.  It  will 
be  used  by  Federal  agencies  to  obtain 
apphcant  certification  that  States  which 
have  established  a  reviiew  and  comment 
procedure  in  a  respond  to  Executive 
Order  12372  and  hava  selected  the 
program  to  be  include  d  in  their  process, 
have  been  given  an  op  portunity  to 
review  the  applicant's  submission. 

Item  and  Entry: 

1.  Self-explanator>' 

2.  Date  application 
Federal  agency  (or 
applicant's  control 
applicable). 

3.  State  use  only  (if 

4.  If  this  applicatior 
revise  an  existing 
Federal  identifier 
project,  leave  blank. 

5.  Legal  name  of 
primary  organizationa  1 
undertake  the 
complete  address  of 
name  and  telephone 
person  to  contact  on 
this  application. 

6.  Enter  Employer 
Number  (EIN)  as  assi| 
Internal  Revenue 

7.  Enter  the  appn 
space  provided 


;ubmitted  to 
if  applicable)  & 
nuknber  (if 


jpphcable). 

is  to  continue  or 
awatd,  enter  present 
nun  iber.  If  for  a  new 


ap  )1 


I  assistan  ce 


activity. 
tHeiipplicant.  and 
r  umber  of  the 
r  latters  related  to 


I(  lent 
gtied 
Service. 


op)  iate  letter  in  the 


licant.  name  of 
unit  which  will 


ification 
by  the 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s) 
provided: 

— "New"  means  a  new  assistance 

award. 
— "Continuation"  means  an  extension 

fw  an  additional  funding/budget 

period  for  a  pro)ect  v\rith  a  pro)ected 

completion  date. 
— "Revision"  means  any  change  in  the 

Federal  Government's  financial 

obligation  or  contingent  liability  from 

an  existing  obUgation. 

9.  Name  of  Federal  agency  from 
which  assistance  is  being  requested 
with  this  appUcation. 

10.  Use  the  Catalog  of  Federal 
Domestic  Assistance  number  and  title  of 
the  program  under  which  assistance  is 
requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project,  if  more  than  one  program  is 
involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map 
showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political 
entities  affected  (e.g.,  State,  counties, 
cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District  (s)  affected  by 
the  program  or  project. 


15.  Amount  requested  or  to  be 
contributed  during  the  first  funding/ 
budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a 
dollar  change  to  an  existing  award, 
indicate  on7y  the  amount  of  the  change. 
For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and 
supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals 
and  show  breakdown  using  same 
categories  as  item  15. 

16.  Applicants  should  contact  the 
State  Single  Point  of  Contact  (SPOC)  for 
Federal  Executive  Order  12372  to 
determine  whether  the  application  is 
subject  to  the  State  intergovernmental 
review  process. 

17.  This  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
re'[)resentative  of  the  apphcant.  A  copy 
of  the  governing  body's  authorization 
for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in 
the  applicant's  office.  (Certain  Federal 
agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the 
application.) 
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InstntcHons&tr  Ae  SF-424A 

General  Instructions 

This  form  is  designed  so  that 
application  can  1)6  made  for  funds  from 
one  or  more  grant  programs.  In 
preparing  the  budget,  adhere  to  any 
existing  Federal  grantor  agency 
guidelines  which  prescribe  Low  and 
whether  budgeted  amounts  should  be 
separately  shown  for  different  functions 
or  activities  within  the  program.  For 
some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown 
by  function  or  activity  .-For  other 
programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity. 
Sections  A,  B,  C,  and  D  should  include 
budget  estimates  for  the  whole  project 
except  when  applying  for  assistance 
which  requires  Federal  authorization  in 
annual  or  other  funding  period 
increments.  In  the  latter  case,  Sections 
A,  B,  C,  and  D  should  provide  the 
budget  ior  the  first  budget  period 
(usually  a  year)  and  Section  E  should 
present  ftie  need  for  Federal  assistance 
in  the  subsequent  budget  periods.  All 
applications  should  contain  a 
breakdown  by  the  object  class  categories 
showm  in  Lines  a-k  erf  Section  B. 

Section  A.  Budget  Sunmiary 

Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal 
Domestic  Assistance  Catalog  number) 
and  not  requiring  a  functional  or  activity 
breakdown,  enlor  on  Line  1  under 
Colmnn  (a)  the  catalog  program  title  and 
the  catak^  number  in  Column  (b). 

For  applications  pertaining  to  a' single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter 
the  name  of  each  activity  or  function  on 
each  line  in  Colunm  (a),  and  enter  the 
catalog  number  in  Column  (b).  For 
applications  pertaining  to  multiple 
programs  where  none  of  the  programs 
require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title 
on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to 
multiple  programs  where  one  or  more 
programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate 
sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be 
used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of 
data  required.  However,  when  more 
than  one  sheet  is  used,  the  first  page 
should  provide  the  summary'  totals  by 
programs. 
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InstntcHons<for  tiw  SF-424A 

General  Instructions 

This  fbnn  is  designed  so  that 
application  can  1)6  made  for  funds  from 
one  or  more  grant  programs.  In 
preparing  the  budget,  adhere  to  any 
existing  Federal  grantor  agency 
guidelines  which  prescribe  Low  and 
whether  budgeted  amounts  should  be 
separately  shown  for  different  functions 
or  activities  within  the  program.  For 
some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown 
by  function  or activity.For  other 
programs,  grantor  agencies  may  require 
a  breakdowji  by  function  or  activity. 
Sections  A,  B,  C,  and  D  should  include 
budget  estimates  for  the  whole  project 
except  when  applying  for  assistance 
which  requires  Federal  authorization  in 
annual  or  other  funding  period 
increments.  In  the  latter  case.  Sections 
A,  B.  C.  and  D  should  provide  the 
budget  ior  the  jfirst  budget  period 
(usually  a  year)  and  Section  E  should 
present  fte  need  for  Federal  assistance 
in  the  subsequent  budget  periods.  All 
applications  should  contain  a 
breakdown  by  the  object  class  categories 
sho«rn  in  Lines  a-k  erf  Section  B. 

Section  A.  Budget  Summary 

Lines  1-4.  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal 
Domestic  Assistance  Catalog  number) 
and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under 
Colrnnn  (a)  the  catalog  program  title  and 
the  catak^  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter 
the  name  of  each  activity  or  function  on 
each  line  in  Column  (a),  and  enter  the 
catalog  number  in  Column  (b).  For 
applications  pertaining  to  multiple 
programs  where  none  of  the  programs 
require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title 
on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to 
multiple  programs  where  one  or  more 
programs  require  a  breakdown  by 
function  ox  activity,  prepare  a  separate 
sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be 
used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of 
data  required.  However,  when  more 
than  one  sheet  is  used,  the  first  page 
should  provide  the  summan*-  totals  by 
programs. 


Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Columns 
(c)  and  (d)  blaiik.  For  each  line  entry  in 
Columns  (a)  and  (b),  enter  in  Columns 
(e),  (f),  and,(g)  the  appropriate  amounts 
of  funds  needed  to  support  the  project 
for  the  first  funding  period  (usually  a 
year). 

For  continuing  grant  program 
applications,  submit  these  forms  before 
the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  of  funds  which  vnll  remain 
unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal 
grantor  agency  instructions  provide  for 
this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the 
amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in 
Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes 
to  existing  grants,  do  not  use  Columns 
(c)  and  (d).  Enter  in  Column  (e)  the 
amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f) 
the  amount  ofthe  increase  or  decrease 
of  non-Federal  funds.  In  Column  (g) 
enter  the  new  total  budgeted  amount 
(Federal  and  noinFederal)  which 
includes  the  total  prev-ious  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in 
Columns  (e)  and  (f).  The  amount(6)  in 
Colunrn  (g)  should  not  equal  the  sum  of 
amounts  in  Columns  (e)  and  (f). 
Line  5— Show  the  totals  for  all 
columns  used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through 
(4),  enter  the  titles  ofthe  same 
programs,  functions,  and  activities 
shovra  on  Lines  1-4,  Colunm  (a). 
Section  A.  When  additional  sheets  are 
prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For 
each  pjogram,  function  or  activity,  fill 
in  the  total  requirements  for  funds  (both 
Federal  and  non-Federal)  by  object  class 
categories. 

Lines  5a-i — Show  the  totals  of  Lines 
6a  to  6h  in  each  column. 

Line  6j— Show  the  amount  of  indirect 
cost. 

Line  6k — ^Enter  the  total  of  amounts 
on  Lines  6i  and  ej.  For  all  appHcations 
for  new  grants  and  continuation  grants 
the  total  amount  in  column  (5),  Line  6k. 
should  be  the  same  as  the  total  amount 
shown  in  Section  A.  Column  (g).  Line  5. 
For  supplemental  grants  and  changes  to 
grants,  the  total  amount  ofthe  increase 
or  decrease  as  shown  in  Columns  (1)- 
(4),  Line  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5. 


Line  7— Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  from  this  project.  Do  not  add? 
or  subtract  this  amount  from  the  total 
•project  amount.  Show  under  the 
program  narrative  statement  the  nature 
and  source  of  income.  The  estimated 
amount  x)f  program  income  may  be 
considered  by  the  federal  grantor  agency 
in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federaj-Resources 

Lines  8-11 — Enter  amounts  of  non- 
Federal  resources  that  will  be  used  on 
the  grant.  If  in-kind  contributions  are 
included,  provide  a  brief  explanation  on 
a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Colump  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — ^Enter  the  contribution  to 
be  made  by  the  applicant. 

Column  (c)— Enter  the  amount  ofthe 
State's  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  State  or 
State  agencies  should  leave  this  column 
blank. 

Column  (d)— Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e)— Enter  totals  of  Columns 
(b),  (c).  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column 
(e)  should  be  equal  to  the  amount  on 
Line  5,  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash 
needed  by  quarter  from  the  grantor 
agency  during  the  first  year. 

Line  14 — ^Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15 — Enter  the  totals  of  amounts  ' 
on  Lines  13  and  14. 

Section  E.  Budgnt  Estimates  of  Federal 
Funds  Needed  for  Balance  ofthe  Project 

Lines  16-19— Enter  in  Column  (a)  the 
same  grant  program  titles  showTi  in 
Column  (a).  Section  A.  A  breakdoun  by 
function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant 
applications,  enter  in  the  proper 
columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
fundmg  periods  (usually  in  years).  This 
section  need  not  be  completed  for 
revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current 
year  of  existing  grants. 

If  more  than  four  lines  are  needed  to 
list  the  program  titles,  submit  additional 
schedules  as  necessary. 


33353 


Federal  Regisier  /  Vol.  59,  No.  131  /  Monday,  July  11,  1994  /  Notices 


Line  20 — Enter  the 
the  Columns  (b)-(e) 
schedules  are  prepar^ 
annotate  accordingly 
overall  totals  on  this 


otal  for  each  of 
y  Vhen  additional 

for  this  Section, 
jnd  show  the 


me. 


Section  F.  Other  Budj  et  Information 


s  }ace  to  explain 
direct  object- 
kat  may  appear  to 
or  to  explain  the 
e  Federal 


by  thi 


ype  of  indirect 
temiined,  final 
effect,  during 
estimated 
which  the  rale  is 
indirect  expense 
other 
deemed 


11 
the 


ajiy 


issurances  mey  nol 
or  program  If 
contact  the 
,  certain  Federal 
i^uire  applicants  to 
assu  ranees.  If  such  is  the 


Line  21^-Use  this 
amounts  for  individual 
class  cost  categories  t 
be  out  of  the  ordinary 
details  as  required 
grantor  agency. 
•     Line  22— Enter  the 
rate  (provisional,  pre<  etemiined 
or  fixed)  that  will  be 
the  funding  period, 
amount  of  the  base  to 
applied,  and  the  total 

Line  23 — Provide 
explanations  or  comnjents 
necessary. 

Assurances — Non-Construction 
Programs 

Note:  Certain  of  these 
be  applicable  to  your  pnfject 
you  have  questions,  pi 
awarding  agency.  Furthe  r 
awarding  agencies  may 
certify  to  additional 
case,  you  will  be  notifiei 

As  the  duly  author!  ted  representative 
of  the  applicant  I  cert:  fy  that  the 
applicant: 

1.  Has  the  legal  autiority  to  apply  for 
Federal  assistance,  an  i  the  institutional, 
managerial  and  financ  ial  capability 
(including  funds  snffi  :ient  to  pay  the 
non-Federal  share  of]  iroject  costs)  to 
ensure  proper  plannii  g.  management 
and  completion  of  the  project  described 
in  this  apphcation. 

2.  Will  give  the  awa  rding  agency,  the 
Comptroller  General  ( f  the  United 
States,  and  if  appropr  ate,  the  State, 
through  any  authorize  d  representative, 
access  to  and  the  righ:  to  examine  all 
records,  books,  paper  ,  or  documents 
related  to  the  award; ;  nd  vidll  establish 
a  proper  accounting  s  'stem  in 
accordance  with  gene  ally  accepted 
accounting  standards  ar  agency 
directives. 

3.  Will  establish  saf  guards  to 
prohibit  employees  ir  >m  using  their 
positions  for  a  purpos  e  that  constitutes 
or  presents  the  appeal  ance  of  personal 
or  organizational  coni  lict  of  interest,  or 
perscMial  gain. 

4.  Will  initiate  and  Complete  the  work 
within  the  apphcable 
receipt  of  approval  of  (he  awarding 
agency. 

5.  Will  comply "witM  1 
Intergovernmental  Pe  sonnel  Ad  of 
1970  (42  U.S.C  §§  47;  8-4763)  relating 
to  prescribed  standarc  s  for  merit 
systems  for  programs 


the 


iinded  under  one 


of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's 
Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900, 
Subpart  F). 

6.  Will  comply  with  all  Federal 
statutes  relating  to  nondiscrimination. 
These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Civil  Rights  Act  of  1964 
(P.L.  88-352)  which  prohibits 
discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§  1681-1683,  and 
1685-1686),  which  prohibits 
discrimination  on  the  basis  of  sex;  (c) 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the 
basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended 
(42  U.S.C.  §§  6101-6107),  which 
prohibits  discrimination  on  the  basis  of 
age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination 
on  the  basis  of  drug  abuse;  (f)  the 
C<Mnprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabihtation  Act  of  1970  (P.L.  91-616), 
as  amended,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism;  (g)  §§  523 
and  527  of  the  Pubbr.  Health  Service  Act 
of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (h)  Title  VIII  of 
the  Qvil  Rights  Act  of  1968  (42  U.S.C.    " 
§  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the 
specific  statute(s)  under  which 
application  for  Federal  assistance  is 
being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(s) 
which  may  apply  to  the  application. 

7.  Will  comply,  or  has  already 
complied,  with  the  requirements  of 
Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L. 
91-€46)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result 
of  Federal  or  federally  assisted 
programs.  These  requirements  apply  to 
all  interests  in  real  property  acquired  for 
project  purposes  regardless  of  Federal 
participation  in  purchases. 

8.  Will  comply  with  the  provisions  of 
the  Hatch  Act  (5  U.S.C.  §§1501-1508 
and  7324-7328)  which  limit  the 
political  activities  of  employees  whose 
principal  employment  activities  are 
funded  in  whole  or  in  part  with  Federal 
funds. 


9.  Will  comply,  as  applicable,  with 
the  provisions  of  the  Davis-Bacon  Act 
(40  U.S.C  §§  276a  to  276a-7),  the 
Copeland  Act  (40  U.S.C  §  276c  and  18 
U.S.C  §§  874),  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C  §§  327-333),  regarding  labor 
standards  for  federally  assisted 
construction  subagreements. 

10.  Will  Comply,  if  applicable,  with 
flood  insurance  purchase  requirements 
of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L  93-234) 
which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the — 
program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SIO.OOO 
or  more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed 
pursuant  to  the  following:  (a)  institution 
of  environmental  quality  control 
measures  uoider  the  National 
Environmental  Pohcy  Act  of  1969  (P.L. 
91-190)  and  Executive  Order  (EO) 
11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c) 
protection  of  wetlands  pursuant  to  EO 
11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project 
consistency  with  the  approved  State 
management  program  developed  under 
the  Coastal  Zone  Management  Act  of 
1972  (16  U.S.C.  §§  1451  et  seq.);  (f) 
conformity  of  Federal  actions  to  State 
(Clear  Air)  Implementation  Plans  imdei 
Section  176(c)  of  the  Clear  Air  Act  of 
1955,  as  amended  (42  U.S.C  §  7401  et 
seq);  (g)  protection  of  underground 
sources  of  drinking  water  imder  the  Safe 
Drinking  Water  Act  of  1974,  as  amended 
(P.L  93-523);  and  (h)  protection  of 
endangered  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (P.L.  93-205). 

12.  Will  comply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968  (16  U.S.C. 
§§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of 
the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in. 
assuring  compliance  with  Section  106  of 
the  National  Historic  Preservation  Act  of 
1966,  as  amended  (16  U.S.C  470),  EO 
11593  (identification  and  protection  of 
historic  properties),  and  the 
Archaeological  and  Historic 
Preservation  Act  of.  1974  (16  U.S.C. 
469a-l  el  seq). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human, 
subjects  involved  in  research, 
development,  and  related  activities 
supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  LaboratOiy 
Animal  Welfare  Act  of  1 966  (P.L.  89- 
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544.  as  amended,  7  U.S.C.  2131  et  seq.) 
pertaining  to  the  care,  handling,  and 
treatment  oj  warm  blooded  animals  held 
for  research,  teaching,  or  other  activities, 
supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42 
U.S.C.  §§  4801  et  seq.)  which  prohibits       ^ 
the  use  of  lead  based  paint  in  r 
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544,  as  amended,  7  U.S.C.  2131  et  seq.) 
pertaining  to  the  care,  handling,  and 
treatment  of  wann  blooded  animals  held 
for  research,  teaching,  or  other  activities, 
supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  {42 
U.S.C.  §§4801  etseq.)  which  prohibits 
the  use  of  lead  based  paint  in 


construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the 
required  financial  and  compliance 
audits  in  accordance  with  the  Single 
Audit  Act  oI1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and 
pohcies  governing  this  program. 


Signature  of  Authorized  Certifying  Official 


Title 


Applicant  Organization 


Date  Subniitted 

BILUNG  CODE  4184-01-P 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 


Grantees  Other  Than  Individuals 


By  signing  and/or  submitting  this  application  or  grant  agraamcnt.  tfte  grantee  is  providing  ttie  certification 
sat  out  batow. 

This  certification  is  required  by  regulations  implementing  the  Drug- Free  Workplace  Aa  of  1988. 45  CFR  Part  76.  Suhpart 
F.  Tbe  Regulations,  published  in  the  May  25, 1990  Fcdeml  Register,  require  certification  by  grantees  that  they  will  mai.iiain 
a  drug-ftee  workplace.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance  will  he  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  thai 
tbe  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  aditen  authorized  under  the 
Drug-Ftee  Workplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmentwide  suspension  or  debarment. 

Work  places  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  tbe  certification.  If  known,  they 
may  be  i  ientifted  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  i  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements.  • 

Worljplace  identifications  must  include  the  actual  address  of  buildings  (or. parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  sti  dios.) 

If  tbe  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  char  ge(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurcment  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
comraor  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules 

'Con^olled  subsuncc'  means  a  controlled  substance  b  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  8i: )  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

"Con'  ictioa'  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  1  Kxly  charged  with  tbe  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Grin  inal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufaaurc.  distribution, 
dispensi  ig.  use,  or  possession  of  any  controlled  substance; 

'Emp  loyee'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  "dire  :i  charge"  employees;  (ii)  all  'indirea  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
perform  mce  of  the  grant:  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  uo  Icr  the  grant  and  who  are  on  the  grantee's  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  gran  ce  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  gran  ee's  payroll:  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 
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grantee  certifies  that  it  will  or  will  continue  to  provide  a  drug-free  workplace  by: 
P  iblishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
XMitroUed  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
s  for  violation  of  such  prohibition; 

ablishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

:  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed, 
sioyees  for  drug  abuse  violations  occurring  in  the  workplace; 
N^ing  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 

required  by  paragraph  (a), 
N  Dtifyuig  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
:  employee  will: 

Abide  by  the  terms  of  the  statement;  and,  (2),Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
-lal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviaion; 
ifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
or  otherwise  receiving  aaual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working, 
le  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
ion  number(s)  of  each  affected  grant; 


ICi 


Wpif 
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(f)  Taking  one  of  tbe  (bllowiiig  actions,  wj 
respect  to  aoy  employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  ag 
requirements  of  the  Rehabilitation  Act  of  197 
in  a  drug  abuse  assistance  or  rehabilitation  pr 
enforcement,  or  other  appropriate  agency, 

(g)  Making  a  good  faith  effort  to  continue  t( 
(b),(c).(d).(c)and(0. 

The  grantee  may  insert  in  the  space  prov 
Connection  with  the  specific  grant  (use  ai 


Place  of  Perfonnanct  (Street  address,  City 

Check if  there  are  workplaces  on  file  thai 


Sections  76.630(c)  and  (d)(2)  and  76.635(a 
point  for  STATE-V,1DE  AND  STATE  AGEf 
For  the  Department  of  Health  and  Human  S 
Overught,  Office  of  Management  and  Acqi 
Independence  Avenue,  S.W.,  Washington,  D.C 
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(f)  Taking  one  of  the  ibUowing  actioas,  within  30  calendar  days  of  receiving  notice  under  subpaiap-apb  (d)(2).  u-ith 
respect  to  any  employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  aaion  against  such  an  employee,  up  to  and  including  termination,  consistcni  wiih  the 
requirements  of  the  Rehabilitaiion  Act  of  1973,  as  ameoded;  or,  (2)  Requiring  such  employee  to  participate  satisfactoriJv 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health.  Uu 
enforcement,  or  other  appropriate  agency, 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a) 
(b),  (c).  (d).  (e)  and  (0. 

The  grantee  may  Insert  In  the  space  provided  below  the  8rte($)  for  the  perlormance  of  work  done  In 
connection  with  the  specific  grant  (use  attachments,  If  needed): 

Place  of  Performance  (Street  address,  City,  Count),  Sute,  ZIP  Code)  ^ _. 


Check if  there  are  workplaces  on  file  that  are  not  identified  here. 


Sections  76.630fc)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  thai  a  Federal  agency  may  desipialc  a  central  receipt 
point  for  STATE-V.1DE  AND  STATE  AGENCY-U7DE  certifications,  and  for  notification  of  criminal  drug  con\ictions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  j>oJnt  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-D,  200 
Independence  Avenue,  S.W.,  'Washington,  D.C.  20201. 


DCMO  Form*:    Rr«'ta«d  Ma;  1990 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered 
Transactions         j 

By  signing  and  submitting  this 
proposal,  the  appKcant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  Part  76.  certifies  to  the  best  of 
its  knowledge  and  belief  that  it  and  its 
principals: 

(a)  are  not  preseady  debarred, 
suspended,  proposed  for  debcirment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  have  not  witmn  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  ;,ivil  judgment  rendered 
against  them  for  c(  »mmission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempt  ing  to  obtain,  or 
performing  a  publ  c  (Jederal,  State,  or 
local)  transaction  pr  contract  under  a 
public  transaction}  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  heft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statei  nents.  or  receiving 
stolen  property; 

(c)  are  not  prese  itly  indicted  or 
otherwise  crimina  ly  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  with  comniission  of  any  of  the 
offenses  enumeratsd  in  paragraph  (l)(b) 
of  this  certificatioi  i;  and 

(d)  have  not  wit  lin  a  3-year  period 
preceding  tfiis  application/proposal  had 
one  or  more  publi(  transactions 
(Federal,  State,  or  ocal)  terminated  for 
cause  or  d^fnult. 

The  inability  of  i  person  to  provide 
the  certification  required  above  will  not 
necessarily  result ;  n  denial  of 
participation  in  th  s  covered 
transaction.  If  nec<  ssary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  p  ovide  the 
certification.  The  ( ertification  or 
explanation  will  b  5  considered  in 
connection  with  ti  e  Department  of 
Health  and  Humai  Services  (HHS) 
determination  wh«  ihei  to  enter  into  this 
transaction.  Howe  ^er,  failure  of  the 
prospective  primai  y  participant  to 
furnish  a  certificat  on  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective iprimary  participant 
agrees  that  by  subijaitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Reg^ing  Debarment, 
Suspension,  Inelig  bility.  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction"  prov  ded  below  without 


modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  laeligibiiity  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Su|^l*ed  to  Lower 
Tier  Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debarment.  Suspension.  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions,"  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  fimds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 


employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan, 
or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with 
its  instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  then  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

State  for  Loan  Guarantee  and  Loan 
Insurance  , 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature  -  . 

Title 

Organization 

Date 

BILUNO  CODE  4184-01-^ 


OtSCLOSURE 

Complete  this  form  to  disc 
(See  revei 


1.     Type  of  federal  Action: 

□   a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.     Statu 

D; 


4.     Name  and  Address  of  Reporting  Entity: 
D     Primt  a     Subawardee 


Tier 


,  (/  kno* 


Congrestional  Pistricl.  if  known: 


6.     Federal  Department/Ag«ncy: 


8.     Federal  Adion  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Entity 

iff  individual,  last  name,  first  namt.  Ml): 


Utitch  Com 


II.  Amount  of  Payment  (check  all  that  apply): 
$ D  actual        D  pi 


12.  Form  of  Fayment  (check  all  that  apply): 
O    a.  cash 

D    b.  in*ind;  specify:   nature 

value    


14.  Brief  Desctiplion  of  Services  Performed  or  lo  li 
or  Memberls)  contacted,  for  Paymept  Indicalec 


(Mach  Cenii 


IS.  Co<itinuatioiiStiMl(s)SF.La-A  attached: 


1«.  MomHian  nwMMri  itmu^  «n  twin  «  auitwind  kr  <KW  )i 
mct»y\  U5I  nm  dadoM*  al  lobbrmi  acimtm  »  a^MtwiW  tpntt 
o(  lad  upon  .tMch  ntunca  »■•  pUcw)  by  ih«  (••,  tbov*  mh 
*"*»'■"  "■  '>»*»«  mnmmi  lnu>.  nwt  inriwi  n  i»»i«nd  pun 
11  U  VC  Mil  llHt  »l»w— UMi  ii«ll  to  npantd  to  «w  Con(,n 
•mua«|f  and  aM  W  mtfahl*  (br  puWK  mfiKMn  tirj  ptnon  who 
«•  «»  aqiandrfnclmm  itull  b*  tubimn  to  •  civ«  pmattr  of  noi  h 
tioaoaino  notaiantlur  SMOOaoiiK  Me«i«Mc«tiMiw« 


FedendUeOniy: 
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Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U3.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


1.     Type  of  federal  Action: 

□   a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  iffsurance 


2.     Status  of  Federal  Action: 

I      I  a.  bid/offer/application 
'~~^   b.  initial  award 
c.  post-award 


Name  and  Address  of  Reporting  tnttty: 

a     Prime  D     Subawardee 

Tier  _^^ ,  tf  known: 


Cbngressiorul  Pbtrict.  if  known: 
6.     Federal  Department/Agency: 


8.     Federal  Action  Number,  i/ /known: 


S.     Report  Type: 

□  a.  initial  ^ine 
fa.  material  ^nge 

For  Material  Change  Only: 

year  quarter 


date  of  last  report 


If  Reporting  Entity  in  No.  4  is  Subawardee.  Inter  Name 
and  Address  of  Prime: 


Congressional  Dittrict.  if  known: 


7.      Federal  Program  Name'Oescripiion: 

CFDA "Number,  »/app/(cab/e:   


9.     Award  Amount  //  known: 
S 


10.  a.  Name  and  Address  of  Lobbying  Entity 

(if  indtvidual,  last  name,  first  nam.  Ml): 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  lOaJ 
(last  name,  first  name.  Mlf. 


11.  Amount  of  Payment  (check  all  that  apply): 

5  ^ O  actual        D  planned 


(ittach  ContinuiUon  S/xgff;'  Sr-LU-A  if  nrctswyl 


12.  form  of  Payment  (check  all  that  apply): 
O    a.  cash 

□    b.  inland,  specify:   nature 

value    


13.  Type  of  Payment  (check  all  that  apply): 

D  a.  retainer 

D  b.  one-time  fee 

O  c.  commission 

D  d.  contingent  fee 

D  e.  deferred 

D  f.   other;  specify:  


14.  Brief  Descfiplion  of  Services  Performed  or  to  be  PeHermed  and  Oate<s)  of  Service,  including  officerfs),  employecfs), 
or  Membef<s)  comacted,  for  Payment  Indicated  in  Item  11: 


15.  Continuation  Sbeet(()  Sf  •LLL-A  attached:        D  Yes 


(iltach  ConimMl.-or  $htettsi  Sf-Ul-A.  ifnrcesnrf) 


D  No 


It.  iKdwimiiuii  nwiMMd  itam^  Mi  Im.  <■  auHwhMd  kr  tnl*  )1  U.S.C 
•»OKyi  1151  nw  dactoHx*  ^  lab«>rn|  tctnitwi  it  umautid  tpnmnuOon 
t*  Ita  upon  •tMcti  i*<unoi  «»■  pteud  by  ih«  i<«t  abev*  wtwn  %ttn 
HMKiOTi  ■■mri»«r.|iiiiiulini&.  TlM  dadoMW  n  n^uirfd  punuMM  Is 
11  U.S.C  1»$l  llHt  i«>»wnmii  Mm  k.  nponad  m  *t  Confmt  Mmi- 
wmut^i  and  anl  kt  (vadabi*  «Dr  publK  im(Mctton  Any  ptmm  •♦•  tetfi  lo 
*•  *•  "9<«™ri*Ktotui»  fiull  ta«  tukn/tn  to  •  eiv*  ptnatty  o<  rm  hn  than 
tioaoo  anri«ot«Mwtlun  SMOOOO le>  aaeh McK  iHlw« 


Signature: 


Print  Name: 
Title:  


Teieptione  No.: 


Date: 


FedefirfUeOtilr- 


Authsniad  Im  Local 
Standard  fotm  -  Ui 
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Agency  for  Toxic  Substances  and  . 
Disease  Registry 

[Announcement  4431 

Environmental  He«itii  Education 
Activities  for  Healfi  Professionals  and 
Communities  Concerned  With  Human 
Exposure  to  Hazafdous  Substances  in 
the  Environment 

Introduction 


The  Agency  for ' 
Disease  Registry  (/ 
the  availability  of  i 
funds  for  a  cooper 
program  to  condut 


foxic  Substances  and 

rSDR)  announces 
|scal  year  (FY)  1994 
tive  agreement 
health  education 
activities  related  td  human  exposures  to 
hazardous  substani  :es  in  the 
enviroimient.  The  'ublic  Health  Service 
(PHS)  is  committee  to  achieving  the 
health  promotion  and  disease 
prevention  objecti\  es  of  "Healthy 
People  2000,"  a  PY  S-led  national 
activity  to  reduce  r  lorbidity  and 
raortahty  and  impr  ave  the  quality  of 
life.  This  announce  ment  is  related  to  the 
priority  area  of  En\ironmental  Health. 
(For  ordering  a  cop  y  of  "Healthy  People 
2000,  •  see  the  section  WHERE  TO  OBTAIN 
AOOmONAL  INFORMATION.) 

Authority 


This  program  is  au 
104(i)(14)and(15)o 
Environmental 
Liability  Act  (CERCL^) 
Ijy  the  Superfand 
Reauthorization  Act 
use  9604(i)  (14) 


horized  under  Sections 
the  Comprehensive 
Compensation,  and 
of  1980,  as  amended 
Aniendments  ana 
SARA)  of  1986  i-52 
(15)J. 


Resfx  nse 


lai:d 


Smoke-Free  VVorlc:  ilace 


u  le  ( 


The  Public  Heall  i 
encourages  all  grar  t 
provide  a  smoke- fr  »e 
promote  the  non- 
products.  This  is 
PHS  mission  to  prdtect 
physical  and  ment  li 
American  people 

Eligible  Applicant ; 


Eligible  applicar  ts 
public  health  agen  ;ies 
bona  fide  agents  oi 
This  includes  the 
American  Samoa, 
Puerto  Rico,  the  V^: 
Federated  States  o 
the  Northern  Mariina 
Republic  of  the  Marshall 
Republic  of  Palau, 
recognized  hidian 


Availability  of  Fui  ds 

Approximately !  1 
in  FY  1994  to  func 
awards.  It  is  expec  ed 
noncompeting  con  inua 
bt*  made  for  appro  Am 


Service  strongly 
recipients  to 
workplace  and 
of  all  tobacco 
consistent  with  the 

and  advance  the 
health  of  the 


are  the  official 
of  States  or  their 
instrumentalities. 
District  of  Columbia, 
I  he  Commonwealth  of 
in  Islands,  the 
Micronesia,  Guam, 
Islands,  the 
Islands,  the 
and  federally 
;ribal  governments. 


340,000  is  available 
a'pproximately  19 
that  10 

tion  awards  will 
fitiiiv  S.598,000. 


Approximately  9  new  awards  will  be 
made  for  approximately  5742,000.  The 
average  new  award  will  be  $80,000 
ranging  faom  $75,000  to  $85,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  30,  1994,  with  a  12- 
month  budget  period  within  a  project 
period  of  3  years.  Funding  estimates 
may  vary  and  are  subject  to  change. 
Continuation  awards  within  the  project 
period  are  made  on  the  basis  of 
satisfactory  progress  and  availability  of 
funds. 

Purpose 

The  overall  purpose  of  the  program  is 
to  work  toward  the  ultimate  goal  of 
reducing  exposures  to  hazardous 
substances  and  mitigating  potential 
adverse  health  effects  &om  such 
exposures.  Applications  should  describe 
how  progress  toward  this  goal  will  be 
measured.  This  program  will  assist  State 
health  or  environmental  departments  to 
identify,  develop,  disseminate,  and 
evaluate  appropriate  educational 
materials  and  programs  on  the  potential 
health  effects,  prevention,  medical 
surveillance,  screening,  and  methods  of 
diagnosis  and  treatment  of  injury  or 
disease  related  to  exposure  to  hazardous 
substances  in  the  environment.  Special 
emphasis  will  be  placed  on  exposures 
found  at  or  near  Environmental 
Protection  Agency  (EPA)  Superfund 
sites,  and  other  sites  identified  by 
ATSDR's  Health  Activities 
Recommendation  Panel  (HARP).  See 
Health  Activities  Recommendation 
Panel  (HARP)  below  for  a  description  of 
HARP.  (Superfund  sites  are  defined  as 
sites  on,  or  proposed  to  be  on,  the  EPA's 
National  Priorities  List  (NPL)).  HARP 
sites  include  petitioned  sites  and 
consultation  sites,  in  addition  to  NPL 
sites.  A  list  of  HARP-recommended  sites 
will  be  included  with  the  application 
package.  Follov«nng  are  definitions  or 
descriptions  of  the  activities  to  be 
performed: 

Site-Specific  Preventive  Health 
Education — An  activity  designed  to 
address  health  risks  in  a  community 
where  presenting  specific  information 
or  recommendations  can  assist  the 
community  in  understanding, 
preventing,  or  mitigating  the  health 
effecis  of  hazardous  substances 
exposure.  Target  audiences  are 
community  members  and  health 
professionals.  Preventive  health 
education  related  to  sites  should  be 
integral  to  the  entire  public  health 
activities  process  and  not  simply 
performed  when  all  other  activities  are 
completed.  Sites  for  health  education 
should  be  selected  based  on  public 
health  ne«?d. 


The  following  describes  the  two  typ«.^ 
of  site-specific  preventive  health 
education  activities. 

Community  Health  Education — ^Any 
activity  or  activities  directed  toward  the 
community  near  a  site,  designed  to  assist  the 
community  in  understanding  their  potential 
for  exposure  or  assessing  adverse  health 
occurrence  in  their  community  and  to 
prevent  or  mitigate  exposure  to  hazardous 
substances.  Activities  may  Include 
disseminating  written  materials,  presenting 
coordinated  programs  involving  on-site 
actions  and  site-sjjecific  materials 
development  (prevention  oriented),  or 
supporting  an  on  site  health  educator.  It  is 
assumed  that  in  community  health 
education,  community  members  are  involved 
in  the  assessment,  policy  development,  and 
assurance  phases  of  site-specific  preventive 
health  education. 

Health  Professional  Education — ^Any 
activity  or  activities  directed  toward 
educating  public  health  professionals  and  the 
local  medical  community.  The  purpose  of 
these  activities  is  to  improve  the  knowledgp 
skill,  and  behavior  of  health  professionals 
concerning  medical  surveillance,  screening,  • 
and  methods  of  diagnosing,  treating,  and 
preventing  injury  or  disease  related  to 
exposure  to  hazardous  substances.  See 
Recipient  Activities  for  a  description  of  typ«^ 
of  activities. 

General  Environmental  Health 
Education — Programs  and  materials  for 
health  professionals  that  may  not  be 
directly  related  To  a  site,  but  contribute 
to  the  base  of  knowledge  in 
environmental  health  and  help  equip 
health  professionals  to  more  effectively 
address  environmental  health  issues.  A 
partial  list  of  appropriate  and 
inappropriate  topics  to  be  addressed  by 
these  efforts  follows: 

Sample  of  Appropriate  Topics:  Superfund 
site  hazardous  substances  on  the  priority 
pollutant  list  (the  ranked  list  of  substances 
prioritized  by  ATSDR  and  the  EPA  appears 
in  Federal  Register  issue  56  FR  52166. 
Octdl)er  17, 1991);  environmental  exposure 
histories;  resources  for  environmental  health 
information;  environmental  toxicology; 
environmental  epidemiology;  and  health  risic 
communication. 

Sample  of  Inappropriate  Topics: 
Occupational  health/workplace  exposures; 
radon;  indoor  air;  sick  building  syndrome; 
secondhand  smoke;  ozone;  air  pollution; 
carbon  monoxide  pmisoning;  childhood  leari 
poisoning  (unless  site-related);  greenhouse 
effect;  insect  repellents;  and  household 
chemicals. 

Health  Activities  Recommendation 
Panel  (HARP)— This  is  a 
multidisciplinary  intra-Agency  panel 
established  to  evaluate  the  data  and 
information  contained  in  public  health 
assessments,  health  consultations, 
public  health  ad\isories  and  other 
documents  developed  by  ATSDR  to 
determine  public  health  follow-up 
actions — including  environmental 


health  education— rneeded  £dt 
commimities  affacted  by -exposures  to 
hazardous  :sub8tances  present  at 
hazardous  waste  sites  nationwide. 
States  funded  under  the  health 
education  cooperative  agreement  may 
be  asked  to  participate  in  HAW  review 
of  selected  sites,  when  appropriate. 

Pro;gram  Requirements 

Jn  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for. the  activities 
under  A.,  below,  and  ATSDR  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Site-Specific iPreventive  Health 
Education 

Site-specificpreventive  health 
education  inoludes  activities  for  health 
professionals,  communities,  and  that 
apply  to  both  audiences. 

a.Mealth  professionals.  (1)  Develop 
for  health  professionals  site-related 
educational  activities.  Sites  to  be 
addressed  include:  sites  listed  or 
proposed  for  the  National  Priorities  List 
(NPL);  HARP-reconmiended  sites;  sites 
that  have  had  consultations  or  petitions, 
and  other  sites  where  the  State  and 
ATSDR  determine  health  education  is 
needed.  Activities  relevant  to  hazardous 
substances  foimd  at  these  sites  are  also 
appropriate.  Activities  include  grand 
rounds,  short  courses,  and  workshops. 

(2)  Develop  educational  materials  to 
improve  the  skills  and  knowledge  of 
health  professionals  concerning 
potential  exposure  to  hazardous 
substances  at  Superfund  (or  HARP) 
sites.  If  non-printed  materials  are  to  be 
developed,  the  applicant  must 
thoroughly  describe  the  materials,  and 
justify  their  superiority  over  traditional 
educational  materials. 

b.  Communities.  Develop  and  conduct 
coramtmity  health  education  activities 
and  materials  related  to  potential 
exposure  to  hazardous  substances  at 
sites  as  described  above  in  l.a.  The 
recipient  should  give  priority  to  HARP- 
recommended  sites  and  those  sites 
where  community  members  can  take 
specific  actions  to  reduce  or  eliminate 
exposure  to  hazardous  substances. 

c.  Health  professionals  and 
communities.  (1)  Develop  and  distribute 
environmental  health  information 
resource  guides,  for  health  professionals 
and'Communities,  that  include  relevant 
and  up-to-date  information  concerning 
Superfund  sites  and  chemicals, 
including  environmental  health 
references  and  local.  State,  and  Federal 
resources  and  contacts. 

(2)  Assess  program  effectiveness  by 
implementing  an  evaluation  plan  that 
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health  education— rneeded  far 
communitieB  affscted  by-exposures  to 
hazardous  :SubstanceE  present  at 
hazardous  wffite  sites  nationwide. 
States  funded  under  the  health 
education  cooperative  agreement  may 
be  asked  to  participate  in  HARP  review 
of  selected  sites,  when  appropriate. 

Program  Reqnirements 

.In  .conducting  activities  to  achieve  the 
purpose  of  this  progrHra,  the  recipient 
shall  be  responsible  for. the  activities 
under  A.,  below,  and  ATSDR  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Site-SpecifiCiPreventive  Health 
Education 

Site-specific  preventive  health 
education  includes  activities  for  health 
professionals,  communities,  and  that 
apply  to  both  audiences. 

a.Mealth  professionals.  (1)  Develop 
for  health  professionals  «ite- related 
educational  activities.  Sites  to  be 
addressed  include:  sites  listed  or 
proposed  for  the  National  Priorities  List 
(NPL):  HARP-racommended  sites;  sites 
that  have  had  consultations  or  petitions, 
and  other  sites  where  the  State  and 
ATSDR  determine  health  education  is 
needed.  Activities  relevant  to  hazardous 
substances  found  at  these  sites  are  also 
appropriate.  Activities  include  grand 
rounds,  short  coinses,  and  workshops. 

(2)  Develop  educational  materials  to 
improve  the  skills  and  knowledge  of 
health  professionals  concerning 
potential  exposure  to  hazardous 
substances  at  Superfund  (or  HARP) 
sites.  If  non-printed  materials  are  to  be 
developed,  the  applicant  must 
thoroughly  describe  the  materials,  and 
justify  their  superiority  over  traditional 
educational  materials. 

b.  Communities.  Develop  and  conduct 
coramimity  health  education  activities 
and  materials  related  to  potential 
exposure  to  hazardous  substances  at 
sites  as  described  above  in  l.a.  The 
recipient  should  give  priority  to  HARP- 
recommended  sites  and  those  sites 
where  commimity  members  can  take 
specific  actions  to  reduce  or  eliminate 
exposure  to  hazardous  substances. 

c.  Health  professionals  and 
communities.  (1)  Develop  and  distribute 
environmental  health  information 
resource  guides,  for  health  professionals 
and>communities,  that  include  relevant 
and  up-to-date  information  concerning 
Superfund  sites  and  chemicals, 
including  enviroiunental  health 
references  and  local.  State,  and  Federal 
resources  and  contacts. 

(2)  Assess  program  effectiveness  by 
implementing  an  evaluation  plan  that 


includes  process  and  impact/outcome 
measures  for  educational  activities  and 
materials. 

2 .  General  En  vironmental  Health 
Education 

Up  to  20%  of  health  education  efforts 
can  be  devoted  to  developing  for  health 
professionals  general  educational 
materials  and  programs  that  may  not  be 
directly  related  to  a  site,  but  expand  the 
base  of  knowledge  in  the  area  of 
en\ironmental  health.  Types  of 
activities  could  include  grand  rounds, 
short  courses,  workshops,  or  curriculum 
development.  Topics,  for  example, 
could  include  materials  or  programs  on: 
improving  the  knowledge  and  skills  of 
health  care  providers  in  determining 
potential  hazardous  substance  exposure 
as  an  integral  part  of  their  patient 
workup  (i.e..  taking  exposure  histories): 
environmental  toxicology; 
environmental  epiidemiology;  and 
health  risk  communication.  General 
environmental  education  activities  must 
also  be  evaluated. 

B.  ATSDR  Activities 

1.  Site-Specific  Preventive  Health 
Education 

a.  Health  professionals.  (1) 
Collaborate  with  the  recipient  to 
develop  effective  methods  to  enhance 
skill  and  knowledge  required  for 
appropriate  medical  surveillance, 
screening,  treatment,  and  prevention  of 
injury  or  disease  related  to  exposure  to 
hazardous  substances  at  Superfund 
sites. 

(2)  Ck)llaborate  with  the  recipient  in 
developing  and  reviewing  all  materials 
and  ensuring  scientific  consistency. 
When  appropriate,  provide  the  recipient 
with  existing  education  materials  to  be 
used  in  their  programs. 

b.  Communities.  Assist  in  developing 
appropriate,  targeted  education 
activities  and  materials  that  address  the 
needs  and  concerns  of  commimities. 

c.  Health  professionals  and 
communities.  (1)  Collaborate  with  the 
recipient  in  developing  an 
environmental  health  information 
resource  guide. 

(2)  Collaborate  with  the  recipient  in 
evaluating  the  effectiveness  of 
educational  materials  and  activities. 

2.  General  Environmental  Health 
Education 

Collaborate  with  the  recipient  in 
developing  appropriate  general 
environmental  health  education 
materials  and  programs  for  health 
professionals. 


Evaluation  Criteria 

1.  Review  of  New  Applications 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria. 

A.  Proposed  Program — 30% 

The  extent  to  which  the  applicant  has: 

1.  Described  project  purpose  and 
rationale; 

2.  !)ustified  the  need  or  problem  to  be 
addressed; 

3.  Described  the  objectives  of  the 
project  in  specific,  measurable  terms; 

4.  Outlined  an  appropriate  and 
feasible  plan  of  action  which  describes 
the  scope  and  detail  the  proposed  work 
to  be  accomplished; 

5.  Described  a  specific  timeline  for 
project  activities; 

6.  Identified  results/impact  expected 
and  benefits  to  be  derived; 

7.  Identified  specific  target  group(s) 
for  health  education  activities; 

8.  Addressed  each  of  the  "jecipient 
activities"  fisted  above  (Recipient 
Activity  A.2.,  General  Environmental 
Health  Education,  is  optional);  and 

9.  Described  appropriate  content  of 
educational  programs  (in  accordance 
with  the  PURPOSE  and  PROGRAM 
REQUIREMENTS  sections);  programs 
should  include  both  site-specific  health 
professional  and  site-specific 
community  health  education 

B.  Program  Personnel — 20% 

Adequacy  of  the  proposal  relative  to 
the: 

1.  Appropriateness  of  qualifications 
and  experience  of  proposed  program 
staff; 

2.  Appropriateness  of  how  staff  will 
be  used  in  relation  to  the  activities  to  be 
jwrformed  to  accomplish  the  work,  and 
their  percentage  of  time  to  be  spent  on 
the  project  (at  least  1.00  FTE);  and 

3.  Appropriate  CVs  provided. 

C.  CapabiUty— 10% 

Description  of  the  applicant's 
capability  to  carry  out  the  proposed 
project  and  suitability  of  facilities  and 
equipment  available  or  to  be  purchased/ 
leased  for  the  project. 

D.  Program  Evaluation — 15% 

The  adequacy  of  thfe  proposal  relative 
to: 

1.  Appropriateness  and  thoroughness 
of  the  methods  used  to  evaluate  the 
project;  and 

2.  Extent  to  which  evaluation  plan 
includes  measures  of  program  outcome 
(i.e.,  effect  of  participant's  knowledge, 
attitudes,  skills,  behaviors,  exposure  to 
hazardous  substances). 
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E  Site-Specific  Act  vity  Level— 25% 

The  extent  to  wh:  ch  the  proposal  has 
addressed  site-spec  fie  health  education 
needs  at  NPL  sites  i  a  the  State.  In  States 
with  sites  recommepded  for  HARP 
follow-up,  such  sitds  should  take 
priority.  Sites  for  health  education 
should  be  selected  I  lased  on  public 
health  need. 


tnot  scored) 

the  budget  relates 
a^ivities,  is  clearly 
with 


F.  Program  Budget 

The  extent  to  which 
directly  to  project 
justified,  and  is  consistent 
intended  use  of  fun  is 

2.  Beneiv  ofContin  lotion  Appiications 

Continuation  applications  within  the 
project  period  will  I  le  reviewed 
according  to  the  fol  owing  criteria: 

A.  Satisfactory  progress  has  been 
made  in  meeting  pr  tject  objectives  (each 
objective  must  be  lii  ited,  and  status 
toward  meeting  the  objective  must  be 
described);  if  not  mi  t,  explain; 

B.  Objectives  for  1 3e  new  budget 
period  are  realistic,  specific,  and 
measurable; 

C.  Proposed  chan  ;es  in  objectives, 
methods  of  operatic  i,  need  for  financial 
support,  and/or  app  licant's  evaluation 
procedures  will  lea<  to  achievement  of 
project  objectives;  a  id 

D.  The  budget  rec  uest  is  clearly 
justified  and  consis  ent  with  the 
intended  use  of  Fed  jral  funds. 

Executive  Order  12: 172  Review 

Applications  are  <  ubject  to  the 
Intergovernmental  f  eview  of  Federal 
Programs  as  govern*  d  by  Executive 
Order  {E.O.)  12372.  iO.  12372  sets  up 
a  system  for  State  ai  d  local  government 
review  of  proposed  Federal  assistance 
applications.  Appliqants  (other  than 
federally  recognizee  Indian  tribal 
governments)  shouj  1  coiitact  their  Stale 
Single  Point  of  Coni  sets  (SPOCs)  as 
early  as  possible  to  <  ilert  them  to  the    « 
prospective  applica'  ions  and  to  receive 
any  necessary  instn  ctions  on  the  State 
process.  For  propo»  id  projects  serving 
more  than  one  State  the  applicant  is 
advised  to  contact  tl  le  SPOC  for  each 
affected  State.  A  cui  rent  list  of  SPOCs 
is  included  in  the  a]  plication  kit.  If 
SPOCs  have  asiy  Sta  te  process 
recommendations  on  applications 
submitted  to  CDC,  tkey  should  forward 
them  to  Henry  S  Caksell,  III,  Grants 
Management  Officei ,  Grants 
Management  Brand  ,  Procurement  and 
Grants  Office,  Cente  -s  for  Disease 
Control  and  Prevent  on  (CDC),  255  East 
Paces  Ferry  Road,  Np.,  Atlanta,  GA 
30305,  no  later  than  30  days  after  the 
application  deadUn(  i  date.  (A  waiver  for 
the  60-day  requirem  ent  has  been 
requested.)  The  grar  ting  agency  does 


not  guarantee  to  "accommodate  or 
explain"  State  process 
recommendations  it  receives  after  that 
date. 

Indian  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  on  apphcations 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E13, 
Atlanta,  GA  30305.  This  should  be  done 
no  later  than  30  days  after  the 
application  deadline  date.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  for  tribal 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  or  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  oumber  is  93.?00. 

Other  Requirements 

A.  Papenvork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  fi-om  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

B.  Technical  Review 

All  protocols,  studies,  and  results  of 
research  that  ATSDR  carries  out  or 
funds  in  whole  or  in  part  T*ill  be  peer 
reviewed  to  meet  the  requirements  of 
CERCLA  Section  104(i)(13),  as  amended 
by  SARA. 

C.  Cost  Recovery 

CERCLA  as  amended  by  SARA, 
provides  for  the  recovery  of  costs 
incurred  for  response  actions  at  each 
Superfund  site  from  potentially 
responsible  parties.  The  recipient  would 
agree  to  maintain  an  accounting  system 
that  will  keep  an  accurate,  complete, 
and  current  accounting  of  all  financial 
transactions  on  a  site-specific  basis,  i.e., 
individual  time,  travel,  and  associated 
cost  including  indirect  cost,  as 
appropriate  for  the  site.  The  recipient 
would  also  maintain  documentation 
that  describes  the  site-specific  response 
actions  taken  with  respect  to  the  site, 
e.g.,  contracts,  work  assignments, 


progress  reports,  and  other  docimrients 
that  describe  the  work  performed  at  a 
site.  The  recipient  will  retain  the 
docimients  and  records  to  support  these 
financial  transactions  and 
docimaentatioD  of  work  performed,  for 
possible  use  in  a  cost  recovery  case,  for 
a  minimum  often  (10)  years  after 
submission  of  a  final  Financial  Status 
Report  (FSR),  unless  there  is  litigation, 
claim,  negotiation,  audit  or  other  ac^on 
involving  the  specific  site,  then  the 
records  wiU  be  maintained  until 
resolution  of  all  issues  on  the  specific 
site. 

D.  Third  Party  Agreements 

Project  activities  which  are  approved 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  formalized 
in  a  written  agreement  that  clearly 
establishes  the  relationship  between  the 
recipient  and  the  third  party. 

The  written  agreement  shall  at  a 
minimum: 

1 .  State  or  incorporate  by  reference  all 
applicable  requirements  imposed  on  the 
contractors  under  the  terms  of  the  grant 
andVor  cooperative  agreement,  including 
requirements  concerning  technical 
review  (ATSDR  selected  reviewers)-, 
ownership  of  data,  and  the  arrangement 
for  copyright  when  publications,  data, 
or  other  copyrightable  works  are 
developed  imder  or  in  the  course  of 
work  under  a  PHS  grant-supported 
project  or  activity. 

2.  State  that  any  copyrighted  or 
copyrightable  works  shall  be  subject  to  . 
a  royalty-free,  nonexclusive,  and 
irrevocable  license  to  the  government  to 
reproduce,  publish,  or  otherwise  use 
them,  and  to  authorize  others  to  do  so 
for  Federal  govenunent  purposes. 

3.  State  that  whenever  any  work 
subject  to  this  copyright  policy  may  be 
developed  in  the  course  of  a  grant  by  a 
contractor  under  a  grant,  the  written 
agreement  (contract)  must  require  the 
contractor  to  comply  with  these 
requirements  and  can  in  no  way 
diminish  the  government's  right  in  that 
work. 

4.  State  the  activities  to  be  peiformed 
the  time  schedule  for  those  activities 
the  poUcies  and  procedures  to  be 
followed  in  carrying  out  the  agreement, 
and  the  maximum  amount  of  money  foi 
which  the  grantee  may  become  liable  to  - 
the  thj.''d  party  under  the  agreement. 

The  written  agreement  required  shall 
not  relieve  the  recipient  of  any  part  of 
its  responsibihty  or  accountability  to 
PHS  under  the  cooperative  agreement. 
The  agreement  shall,  therefore,  retain 
sufficient  rights  and  control  to  the 
recipient  to  enable  it  to  fulfill  this 
responsibility  and  accountability. 


Application  Submission  and  Deadline 

The  original  and  two  copies  of 
application  PHS  Form  5161-1  should  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E13,  Atlanta,  GA  30305,  on  or 
before  August  22, 1994.  (By  formal 
agreement,  the  CDC  Procurement  and 
Grants  Office  will  act  for  and  on  behalf 
of  ATSDR  on  this  matter.) 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
apphcations.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  business 
management  assistance  may  be  obtained 
fi-om  Maggie  Slay,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  El3.  Atlanta,  GA 
30305,  telephone  (404)  842-6797. 
Programmatic  assistance,  including 
current  updated  fists  of  HARP-referred 
sites  and  the  "Guidelines  for  Planning 
and  Evaluating  Environmental  Health 
Education  Programs,"  may  be  obtained 
fi-om  Ms.  Jeannette  May,  Health 
Education  Specialist,  Division  of  Health 
Education,  Agency  for  Toxic  Substances 
and  Disease  Registry,  Mailstop  E33, 
1600  Chfton  Road,  NE.,  Atlanta,  GA 
30333,  telephone  (404)  639-6205. 

Please  refer  to  announcement  number 
443  when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
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Application  Submission  and  Deadline 

The  original  and  two  copies  of 
application  PHS  Form  5161-1  should  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E13,  Atlanta,  GA  30305,  on  or 
before  August  22, 1994.  (By  formal 
agreement,  the  CDC  Procurement  and 
Grants  Office  will  act  for  and  on  behalf 
of  ATSDR  on  this  matter.) 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
appUcations.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  business 
management  assistance  may  be  obtained 
from  Maggie  Slay,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E13,  Atlanta.  GA 
30305,  telephone  (404)  842-6797. 
Programmatic  assistance,  including 
current  updated  fists  of  HARP-referred 
sites  and  the  "Guidelines  for  Planning 
and  Evaluating  Environmental  Health 
Education  Programs,"  may  be  obtained 
from  Ms.  Jeannette  May,  Health 
Education  Specialist,  Division  of  Health 
Education,  Agency  for  Toxic  Substances 
and  Disease  Registry,  Mailstop  E33, 
1600  Cfifton  Road,  NE.,  Atlanta.  GA 
30333,  telephone  (404)  639-6205. 

Please  refer  to  announcement  number 
443  when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 


referenced  ia  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 

Dated:  July  1.1994. 
Qaire  V.  Broome,  M.D., 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry. 
[FR  Doc.  94-16652  Filed  7-8-94;  8:45  am] 
BILUNQ  COOE  41S3-7(M> 

[ATSDR-83] 

Availability  of  the  Great  Lakes;  Human 
Health  Effects  Research  Program  Draft 
Report 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public    - 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  the  draft  ATSDR  Annual 
Report  for  fiscal  year  (FY)  1992  of  its 
Great  Lakes  Human  Health  Effects 
Research  Program.  The  public  is  invited 
to  comment  on  this  annual  report. 
DATES:  Comments  must  be  received  on 
or  before  August  15,  1994. 
ADDRESSES:  The  draft  report  is  available 
through  the  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  1600  Clifton  Road, 
NE.,  Mailstop  E-29,  Atlanta.  Georgia 
30333.  telephone  (404)  639-6300. 

Submit  written  comments  relating  to 
the  draft  report  to  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Christopher  T.  DeRosa,  Director, 
Division  of  Toxicology,  ATSDR; 
telephone  (404)  639-6300. 
SUPPLEMENTARY  INFORMATION:  The 
Agency  for  Toxic  Substances  and 
Disease  Registry  Great  Lakes  Human 
Health  Effects  Program  is  authorized 
under  section  106,  Subsection  118(e)  of 
the  Great  Lakes  Critical  Programs  Act  of 
1990  (33  U.S.C.  1268(e)(3)],  and 
Sections  104(i)(5)(A)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C.  9604(i)(5)(A)  and  (15)]. 

Provisions  of  the  Great  Lakes  Critical 
Programs  Act  of  1990  require  the 
Environmental  Protection  Agency 
(EPA),  in  consultation  with  ATSDR  and 
the  Great  Lakes  States,  to  initiate  a 
research  program  and  submit  a  report  to 
Congress  assessing  the  harmful  human 
health  effects  of  water  pollutants  in  the 
Great  Lakes  basin.  The  ATSDR  Great 


Lakes  Human  Health  Effects  Research 
Program  focuses  on  populations  that 
have  been  identified  as  having  a  higher 
risk  of  long-term  adverse  health  effects 
from  exposure  to  Great  Lakes 
contaminants  in  fish.  They  include 
Native  Americans,  sport  anglers,  lu-ban 
poor,  and  fetuses  and  nursing  infants  of 
mothers  who  consume  contaminated 
Great  Lakes  fish. 

In  FY  1992,  ATSDR  awarded  nme 
research  grants  designed  to  investigate 
and  characterize  the  association 
between  the  consumption  of 
contaminated  Great  Lakes  fish  and 
potential  long-term  adverse  health 
effects.  The  draft  ATSDR  annual  report 
for  FY  1992  describes  the  Great  Lakes 
Human  Health  Effects  Research 
Program's  strategy,  and  the  research 
activities  and  status  of  the  nine  awarded 
grants. 

Dated:  July  1.1994. 
Claire  V.  Broome, 

Deputy  Administrator,  Agency  for  Toxic 

Substances  and  Disease  Registry. 

[FR  Doc.  94-16651  Filed  7-8-94;  8:45  am) 

BILUNG  COOE  4ie3-7D-P 


Centers  for  Disease  Control  and 
Prevention 

[Announcement  Numt>er  483] 

State  Injury  Intervention  Programs; 
Notice  of  Availability  of  Funds  for 
Fiscal  Year  1994 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  cooperative  agreements  for 
Stale  Injury  Intervention  Programs. 
These  programs  will  develop, 
implement,  and  evaluate  multi-faceted, 
injury  prevention  and/or  surveillance 
programs  to  reduce  the  incidence  of 
injuries  and  deaths  in  the  following 
areas:  bicycle-related  head  injuries,  fire- 
related  bum  injuries,  motor  vehicle 
injuries,  firearm-related  injuries, 
violence  against  women,  and  alcohol- 
related  injuries. 

The  Public  Health  Ser\'ice  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  described  in  "Healthy  People 
2000,"  a  PHS-led  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
areas  of  Violent  and  Abusive  Behavior 
and  Unintentional  Injuries.  (For 
ordering  a  copy  of  "Healthy  People 
2000,"  see  the  Section  Where  to  Obtain 
Additional  Information.) 
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Authority 

This  program 


authorized  under 
391-394  (42  U.S. 
280b-280b-3) of 
Service  Act  as  aniended 
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a^ounccinent  is 
Sections  301,  317,  and 
.  241,  247b.  and 
I  he  Public  Health 


Smoke-Free  VVorl  :place 

The  Public  Health  Service  strongly 
encourages  all  grait  recipients  to  , 
provide  a  smoke- ree  workplace  and 
promote  the  non-nse  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  pi  otect  and  advance  the 
physical  and  men  :al  health  of  the 
American  people. 

Eligible  Applican  s 

Assistance  will  ye  provided  only  to 
the  official  public  health  agencies  of 
States  or  their  boti  a  fide  agi?nts.  This 
includes  the  Distr  ct  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  V  irgin  Islands,  the 
Federated  States  c  f  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  M  u^hall  Islands,  and 
the  Republic  of  Pa  lau.  In  addition, 
official  public  hea  th  agencies  of  county 
or  city  governmen  is  with  jurisdictional 
populations  greate  r  than  3,500,000 
(based  on  1990  cei  >sus  data)  are  eligible. 

Availability  of  Fu:  tds 

Approximately  :  >3, 500,000  is  available 
in  FY  1994  to  func  up  to  twenty  projects 
to  implement  and  evaluate  injury 
intervention  and  s  iirveillance  programs 
in  five  priority  areas:  bicycle-related 
head  injuries  (4-5  to  be  awarded),  fire- 
related  bum  injuri  bs  (4-5  to  be 
awarded),  motor  vshicle  injuries  (4-5  to 
be  awarded),  fireafm-related  injuries  (6 
to  be  awarded),  and  alcohol-related 
injuries  (1  to  be  avf  arded).  Awards  are 
expected  to  range  torn  $150,000  to 
$200,000  with  an  average  award  of 
$175,000  for  each  1 2-month  budget 
period. 

In  addition,  approximately  $750,000 
will  be  available  to  fund  up  to  three 
projects  to  perform  activities  for  the 
prevention  of  violence  against  women. 
Awards  are  expectpd  to  range  from 
$225,000  to  $275,doO,  with  an  average 
award  of  $250, 000 

Funds  are  expected  to  be  awarded  on 
or  about  Septembet  1, 1994.  and  will  be 
made  for  a  12-monjth  budget  period. 
Programs  addressi^ig  bicycle-related 
head  injuries,  fire-elated  bum  injuries, 
motor  vehicle  injuries,  firearm-related 
injuries,  and  alcohol-related  injuries 
will  have  a  3-year  project  perioid  and 
those  addressing  violence  against 
women  will  have  a  5-year  project 
period.  Funding  estimates  may  vary  and 
are  subject  to  chan  ^.  Continuation 
awards  within  the  )roject  periods  will 


be  made  on  the  basis  of  satisfactory 
progress  as  evidenced  by  required 
reports  and  the  availability  of  funds. 

Note:  At  the  request  of  the  applicant. 
Federal  personnel  may  be  assigned  in  lieu  of 
a  portion  of  the  financial  assistance. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  enable  State  public 
health  agencies  to  implement  and 
evaluate  priority  injury  prevention  and 
control  activities.  Specifically,  State 
public  health  agencies  may  submit 
applications  to  develop  programs  in 
EACH  OR  ANY  of  six  areas: 

1.  Prevention  of  bicycle-related  head 
injuries  through  increased  usage  of 
bicycle  helmets; 

2.  Prevention  of  fire-related  bums 
through  increased  installation  and 
utilization  of  smoke  detectors; 

3.  Prevention  of  motor  vehicle  injuries 
through  increased  usage  of  occupant 
protection,  including  seat  belts,  child 
safetv  seats,  and  air  bags; 

4.  Identification  of  firearm-related 
injuries; 

5.  Identification  and  prevention  of 
violence  against  women;  and 

6.  Identification  and  prevention  of 
alcohol-related  injuries. 

Programs  in  any  of  these  six  areas  will 
develop,  implement,  and  evaluate 
targeted  activities  designed  to  accurately 
measure  and  reduce  morbidity, 
mortality,  severity,  disability,  and  costs 
associated  with  injuries.  This  funding 
will  allow  the  apphcant  to  estabhsh  or 
strengthen  a  lead  capacity  for 
prevention  and  control  of  the  targeted 
injury  (e.g.,  bicycle-related  head 
injuries).  It  is  expected  that  any  program 
developed  will  function  as  a  component 
of  the  public  health  agency's  injury 
control  program,  will  coordinate  related 
activities  both  within  the  agency  and 
within  the  jurisdiction,  and  will 
mobilize,  seek  input  from,  and  utilize 
broad  coalitions. 

Bicycle-Related  Head  Injuries 

Awards  for  prevention  of  bicycle- 
related  head  injuries  are  to  be  used  to 
develop,  implement,  and  evaluate  the 
effectiveness  of  multi-faceted  bicycle 
injury  prevention  programs  in 
increasing  helmet  use  and  reducing 
morbidity,  mortality,  severity,  disability, 
and  costs  associated  with  bicycle 
injuries  for  which  helmets  are  effective. 
This  program  will  facilitate  the 
development,  expansion,  and 
improvement  of  bicycle  injury  control 
programs,  and  in  pairticular,  bicycle 
helmet  usage  programs  within  State 
public  health  agencies.  Programs  within 
State  public  health  agencies  are 
expected  to  define  and  monitor  the 


extent  of  the  bicycle-related  injury 
problem,  develop  intervention 
strategies,  including  public  education 
programs,  and  evaluate  the  program's 
effectiveness  in  terms  of  reduced 
morbidity,  mortality,  severity,  disability, 
and  cost.  Specifically,  bicycle  helmet 
usage  programs  are  intended  to: 

A.  Develop  or  improve  injury  ' 
surveillance  activities  to  identify 
bicycle-related  head  injuries,  including 
data  describing  the  magnitude  of  the 
problem,  who  is  affected,  utilization  of 
bicycle  helmets,  costs  associated  with 
bicycle-related  head  injuries,  and  to 
identify  and  monitor  health  outcomes  to 
measure  the  impact  of  the  program; 

B.  Implement  and  evaluate 
multi  faceted  prevention  activities  to 
address  and  define  the  bicycle  injury 
problem  using  evaluation  guidelines  for 
State  injury  control  programs  developed 
by  CDC/National  Center  of  Injury 
Prevention  and  Control  (NCIPC); 

C.  Enact  legislation  and  implement 
community-based  prevention  programs 
(including  educational,  promotional  and 
legislative  strategies)  to  encourage  the 
use  of  bicycle  helmets. 

D.  Determine  the  effectiveness  of 
strategies  for  increasing  bicycle  helmet 
use. 

Fire-Related  Bums 

Awards  for  prevention  of  fire-related 
burns  are  to  be  used  to  develop, 
implement,  and  evaluate  the 
effectiveness  of  smoke  detector 
promotion  programs  in  increasing 
installation  and  utilization  of  smoke 
detectors  and  in  reducing  morbidity, 
mortality,  sevCTity,  disability,  and  costs 
associated  with  fire-related  bums  which 
are  preventable  by  utilization  of  smoke 
detectors.  This  program  will  facilitate 
the  development,  expansion,  and 
improvement  of  smoke  detectors 
programs  within  State  public  health 
agencies.  Programs  within  State  public 
health  agencies  are  expected  to  define 
and  monitor  the  fire-related  bum 
problem,  develop  and  implement 
intervention  strategies,  including  public 
education  programs,  and  evaluate  the 
program's  eHectiveness  in  terms  of 
increased  smoke  detector  installation 
and  use.  and  reduced  morbidity, 
mortality,  severity,  disability,  and  cost 
of  fire-related  bums. 

Specifically,  smoke  detector  usage 
programs  are  intended  to: 

A.  Develop  or  improve  injury 
surveillance  activities  for  fire-related 
biim  injuries,  including  data  describing 
the  magnitude  of  the  problem,  who  is 
affected,  and  utilization  of  smoke 
detectors; 

B.  Implement  and  evaluate  multi-  „ 
faceted  prevention  activities  to  address 


and  define  the  fire-related  bum  problem 
using  evaluation  guidelines  for  State 
injury  control  programs  developed  by 
CDC/NCIPC. 

C.  Enact  legislation  and  implement 
community  prevention  programs 
(including  educational,  promotional, 
legislative  and  maintenance  strategies) 
to  encourage  the  use  of  smoke  detectors. 

D.  Determine  the  effectiveness  of 
strategies  for  increasing  smoke  detector 
installation  and  use. 

Motor  Vehicle  Injuries 

Awards  for  prevention  of  motor 
vehicle  injuries  are  designed  to  develop, 
implement,  and  evaluate  the 
effectiveness  of  occupant  protection 
programs  in  increasing  occupant 
protection  and  reducing  morbidity, 
mortality,  severity,  disability,  and  costs 
associated  with  motor  vehicle  injuries. 
This  program  will  facilitate  the 
development,  expansion,  and 
improvement  of  programs  to  increase 
the  use  of  occupant  protection  within 
State  public  health  agencies.  Programs 
within  State  public  health  agencies  are 
expected  to  define  and  monitor  the 
motor  vehicle  injury  problem,  develop 
intervention  strategies,  including 
programs  in  highway  safety,  and 
evaluate  the  program's  effectiveness  in 
terms  of  increased  usage  patterns  and 
reduced  morbidity,  mortality,  severity, 
disability,  and  cost  associated  with 
motor  vehicle  injuries. 

Specifically,  occupant  protection 
usage  programs  are  intended  to: 

A.  Develop  or  improve  injury 
surveillance  activities  to  identify  motor 
vehicle-related  injuries,  including 
hnkage  with  other  data  systems  to 
describe  the  magnitude  and  cost  of  the 
problem,  who  is  affected,  and  use  of 
occupant  protection  (seat  belts,  child 
safety  seats,  air  bags,  or  some 
combination  of  these).  These  data 
should  be  collected  in  a  manner  that 
allows  for  the  evaluation  of  progress 
toward  the  Year  2000  Objectives  for  the 
nation; 

B.  Implement  and  evaluate  multi- 
faceted  prevention  activities  to  address 
and  define  the  motor  vehicle  injury 
problem  using  evaluation  guidelines  for 
State  injury  control  programs  developed 
by  CDC/NCIPC; 

C.  Enact  and  strengthen  legislation  to 
cover  all  ages  and  seating  positions  and 
implement  community-based 
interventions  (including  education, 
behavioral  change,  and  policy 
development)  to  encourage  the  use  of 
occupant  protection; 

D.  Determine  the  effectiveness  of 
specific  interventions  in  increasing 
occupant  protection. 
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and  define  the  fire-related  bum  problem 
using  evaluation  guidelines  for  State 
injury  control  programs  developed  by 
CDC/NCIPC. 

C.  Enact  legislation  and  implement 
community  prevention  programs 
(including  educational,  promotional, 
legislative  and  maintenance  strategies) 
to  encourage  the  use  of  smoke  detectors. 

D.  Determine  the  effectiveness  of 
strategies  for  increasing  smoke  detector 
installation  and  use. 

Motor  Vehicle  Injuries 

Awards  for  "prevention  of  motor 
vehicle  injuries  are  designed  to  develop, 
implement,  and  evaluate  the 
effectiveness  of  occupant  protection 
programs  in  increasing  occupant 
protection  and  reducing  morbidity, 
mortality,  severity,  disability,  and  costs 
associated  with  motor  vehicle  injuries. 
This  program  will  facilitate  the 
development,  expansion,  and 
improvement  of  programs  to  increase 
the  use  of  occupant  protection  within 
State  pubhc  health  agencies.  Programs 
within  State  public  health  agencies  are 
expected  to  define  and  monitor  the 
motor  vehicle  injury  problem,  develop 
intervention  strategies,  including 
programs  in  highway  safety,  and 
evaluate  the  program's  effectiveness  in 
terms  of  increased  usage  patterns  and 
reduced  morbidity,  mortality,  severity, 
disability,  and  cost  associated  with 
motor  vehicle  injuries. 

Specifically,  occupant  protection 
usage  programs  are  intended  to: 

A.  Etevelop  or  improve  injury 
surveillance  activities  to  identify  motor 
vehicle-related  injuries,  including 
linkage  with  other  data  systems  to 
describe  the  magnitude  and  cost  of  the 
problem,  who  is  affected,  and  use  of 
occupant  protection  (seat  belts,  child 
safety  seats,  air  bags,  or  some 
combination  of  these).  These  data 
should  be  collected  in  a  manner  that 
allows  for  the  evaluation  of  progress 
toward  the  Year  2000  Objectives  for  the 
nation; 

B.  Implement  and  evaluate  multi-- 
faceted  prevention  activities  to  address 
and  define  the  motor  vehicle  injury 
problem  using  evaluation  guidelines  for 
State  injury  control  programs  developed 
by  CDC/NCIPC; 

C.  Enact  and  strengthen  legislation  to 
cover  all  ages  and  seating  positions  and 
implement  community-based 
interventions  (including  education, 
behavioral  change,  and  pohcy 
development)  to  encourage  the  use  of 
occupant  protection; 

D.  Determine  the  effectiveness  of 
specific  interventions  in  increasing 
occupant  protection. 


Firearm-Related  Injury  Surveillance 

Awards  for  development  of  firearm- 
related  injury  surveillance  systems  are 
designed  to  develop,  implement,  and 
evaluate  such  surveillance  systems.  This 
program  will  enable  State  public  health 
agencies  to  define  and  monitor  the 
firearm-related  injury  problem  in  their 
jurisdictions,  and  to  evaluate  the 
program's  effectiveness  in  terms  of 
surveillance  sensitivity,  timeliness, 
representation,  predictive  value 
positive,  and  ability  to  measure  the 
impact  of  specific  interventions  on 
morbidity,  mortality,  severity,  disability, 
and  cost  of  firearm-related  injury. 

Specifically,  firearm-related  injury 
surveillance  programs  are  intended  to: 

A.  Develop  or  improve  injury 
surveillance  activities  to  identify 
firearm-related  injuries,  including  data 
describing  the  magnitude  of  the 
problem,  who  is  affected,  areas  and 
persons  at  greatest  risk,  and  the  type 
and  source  of  the  fireeirm  and 
ammunition  used; 

B.  Link  data  from  vfious  sources  to 
form  a  more  complete  picture  of 
firearm-related  injuries  (e.g.,  linkage  of 
emergency  department  or  hospital 
discharge  data  with  police  data). 

C.  Measure  the  effectiveness  of 
specific  interventions  in  reducing 
firearm-related  injuries. 

Violence  Against  Women 

Awards  for  identification  and 
prevention  of  violence  against  women 
are  designed  to  develop,  implement, 
and  evaluate  a  surveillance  system  for 
injuries  due  to  violence  against  women, 
define  the  role  of  the  State  public  health 
agency  in  preventing  violence  against 
women,  and  develop,  implement  and 
evaluate  the  effectiveness  of  strategies  to 
prevent  violence  against  women. 
Programs  will  define  and  monitor  this 
injury  problem  and  evaluate  the 
surveillance  system's  effectiveness  in 
terms  of  sensitivity,  timeliness, 
representativeness,  and  predictive  value 
positive.  Programs  will  evaluate  the 
effectiveness  of  the  interventions  in 
reducing  morbidity,  mortality,  severity, 
disability,  and  cost  of  injury. 

Specifically,  programs  to  prevent 
violence  against  women  are  intended  to: 

A.  Identify  ^ata  sources  and  develop 
or  improve  existing  surveillance 
systems  for  violence  against  women. 
Field  test  violence  against  women 
surveillance  guidelines  developed  by  a 
drafting  group  convened  by  CDC/ 
NCIPC. 

B.  Assess  the  State  public  health 
agency's  ability  to  address  violence 
against  women  issues^  including 
conducting  inventories  of  existing 


violence  against  women  prevention 
programs. 

C.  Develop  collaborative  relationships 
with  voluntary,  community-based,  and 
public  and  private  organizations  already 
involved  in  preventing  violence  against 
women. 

D.  Determine  the  effectiveness  of 
specific  interventions  in  preventing 
violence  against  women,  including 
evaluation  of  existing  interventions  and 
development  and  evaluation  of  new 
interventions,  and  determine  how  to 
combine  specific  interventions  into 
effective  programs.  (Emphasis  should  be 
placed  on  violence  against  women  that 
is  Committed  by  family  members  and 
intimates  rather  than  by  strangers.) 

Alcohol-Related  Injuries 

An  award  for  identification  and 
prevention  of  alcohol-related  injuries  is 
designed  to  develop,  implement,  and 
evaluate  a  surveillance  system  based  at 
acute  care  hospitals  and  to  increase  the 
effectiveness  of  hospital-based 
screening,  intervention,  and  treatment 
referral  for  injured  individuals  with 
alcohol  problems.  This  program  will 
establish  or  strengthen  the  ability  of  the 
State  public  health  agency  to  work  with 
acute  care  hospitals  and  other 
organizations  in  efforts  to  facilitate 
access  and  improve  treatment  outcomes 
for  injured  individuals  in  need  of 
alcohol  treatment  services.  State  public 
health  agencies  will  define  the  nature 
and  extent  of  alcohol-related  injuries, 
provide  leadership  in  developing  and 
implementing  essential  clinical 
prevention  services,  and  evaluate  the 
effectiveness  of  these  services  in  terms 
of  their  impact  on  the  incidence  of 
alcohol-related  injuries. 

Specifically,  programs  to  prevent 
alcohol-related  injuries  are  intended  to: 

A.  Develop  or  improve  surveillance 
activities  to  identify  alcohol-related 
injuries  treated  in  inpatient  or 
outpatient  departments  of  acute  care 
hospitals,  including  data  describing  the 
magnitude  of  the  problem,  who  is 
affected,  and  the  costs  of  associated 
acute  care. 

B.  Promote  collaborative  working 
relationships  among  community  and 
voluntary  organizations.  State  alcohol 
and  drug  abuse  treatment  agencies, 
treatment  providers  and  other  mental 
health  professionals,  professional 
organizations,  insurance  companies, 
and  other  parties  involved  in  delivering 
or  improving  clinical  prevention 
services  for  individuals  with  alcohol- 
related  injuries. 

C.  Establish  or  enhance  statewide 
programs  based  in  acute  care  hospitals 
designed  to  improve  identification, 
reduce  alcohol  consumption,  achieve 
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alcohol  treatment, 
of  care  of  drinkers 
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referrals  to  specialized 

and  assure  continuity 
dvith  alcohol-related 


injunes. 

D.  Determine  th^  effectiveness  of 
specific  componenfts  of  new  or 
enhanced  clinical  Prevention  services 
provided  to  patients  with  alcohol- 
related  injuries,  including  methods  of 
screening  and  intervening  at  acute  care 
hospitals.  EmphasijS  should  be  placed 
on  using  the  surveillance  system  to 
measure  the  impact  of  these  services  on 
the  incidence  of  recurrent  alcohol- 
related  injuries. 


Program  Require 

In  conducting  a< 
purpose  of  this  p 
wrill  be  responsible 
under  A.  (Recipie 
CDC  will  be  respo 
activities  hsted  un 
Activities). 

A.  Recipient  Acth 

In  conducting  i 
purpose  of  this  pr 
shall: 


nts 

ivities  to  achieve  the 
ram.  the  recipient 

for  the  activities 
Activities),  and 
ible  for  the 

er  B.  (CDC 

ties 

ivities  to  achieve  the 
1,  the  recipient 


1.  For  Bicycle- Related  Head  Injury 
Prevention  Proerains 


a.  Provide  a  full- 
coordinator  and  stc 
authority,  responsil 
to  carry  out  the  pre 

b.  Define  the  ma< 
bicycle-related  heal 
define  the  populati^ 


ime  director/ 

who  have 
lility,  and  expertise 


itude  of  the 
injury  problem; 
in  at  risk,  and  collect 
adequate  injiu7  datia.  These  data  include 
deaths  and  injuries  attributable  to 
bicycle-related  head  injury,  helmet  use 
rates  among  variou4  age  groups  in  the 
community,  and  barriers  to  helmet  use. 
Potential  data  sources  include:  E-coded 
hospital  discharge  data,  emergency 
department  data,  h«ad  and  spinal  cord 
injury  registries,  and  random  digit  dial 
phone  surveys  of  cQmmunity  residents 
to  obtain  information  on  behaviors. 

c.  Develop  and  implement 
conmiunity-based  (prevention  programs 
to  encourage  the  us^  of  bicycle  helmets. 
These  include  edudational,  promotional, 
and  legislative  strategies  utilized  in  a 
muitifaceted  approach. 

d.  Promote  and  develop  local  and 
statewide  legislation  requiring  bicycle 
helmet  usage  for  all  riders  and 
passengers  under  16  years  of  age. 

e.  Form  partnerships  with  highway 
safety  officials  (e.g.  ]  Governor's 
Highway  Safety  Representative,  police) 
to  promote  bicycle  helmet  usage. 

I.  Seek  community  input  and  generate 
community  support  for  bicycle  helmet 
usage  promotion  activities.  Coohtions  of 
appropriate  individiuals.  agencies,  and 
organizations  with  experience  and 


interest  in  bicycle  helmet  usage 
campaigns  may  be  established  in 
support  of  intervention  activities. 

g.  Evaluate  the  effectiveness  of  each 
intervention  activity  and  the  program  as 
a  whole  using  evaluation  guidelines  for 
State  injury  control  programs  developed 
by  CDC/NCIPC. 

h.  Perform  related  injury 
demonstration  projects.  These  may  be 
related  by  population  at  risk,  nature  of 
the  injury,  causal  chain,  or  intervention 
methodology. 

2.  For  Fire-Related  Bum  Prevention 
Programs 

a.  Provide  a  full-time  director/ 
coordinator  and  staff  who  have 
authority,  responsibility,  and  expertise 
to  carry  out  the  program. 

b.  Define  the  magnitude  of  the  fire- 
related  bum  problem;  define  the 
population  at  risk  and  areas  affected, 
and  collect  adequate  injury  data.  These 
data  include  deaths  and  injuries 
attributable  to  fire-related  bums,  smoke 
detector  use  rates  for  various  geographic 
areas  of  the  community,  and  barriers  to 
smoke  detector  use.  Potential  data 
sources  include:  E-coded  hospital 
discharge  data,  emergency  department 
data,  public  safety  data  (e.g.,  fire 
department  data),  and  random,  digit  dial 
phone  surveys  of  community  residents 
to  obtain  information  on  behaviors. 

c.  Develop  and  implement 
community-based  prevention  programs 
to  encourage  the  installation,  use,  and 
maintenance  of  smoke  detectors.  These 
include  promotional,  educational,  and 
legislative  (State  and  local)  strategies 
utilized  in  a  muitifaceted  approach. 

d.  Form  partnerships  with  public 
safety  officials  (e.g.,  fire  departments)  to 
promote  smoke  detector  installation  and 
maintenance. 

e.  Seek  community  input  and  generate 
community  support  for  smoke  detector 
installation  and  maintenance.  Coalitions 
of  appropriate  individuals,  agencies, 
and  organizations  with  experience  and 
interest  in  smoke  detector  campaigns 
may  be  established  in  support  of  fire- 
related  bum  prevention  activities. 

f.  Evaluate  the  effectiveness  of  each 
intervention  activity  and  the  program  as 
a  whole  using  evaluation  guidelines  for 
State  injury  control  programs  developed 
by  CDC/NCIPC. 

g.  Perform  related  injujy 
demonstration  projects,  lliese  may  be 
related  by  population  at  risk,  nature  of 
the  injury,  causal  chain,  or  intervention 
methodology. 

3.  For  Motor  Vehicle  Injury  Prevention 
Programs 

a.  Provide  a  full-time  director/ 
coordinator  and  staff  who  have 


authority,  responsibility,  and  expertise 
to  carry  out  the  program. 

b.  Define  the  magnitude  of  the  motor 
vehicle  injury  problem;  define  the 
population  at  risk  and  associated  costs 
and  collect  adequate  injury  data.  These 
data  include  deaths  and  injuries 
attributable  to  motor  vehicle  crashes,  . 
use  of  occupant  protection  (seat  belts, 
child  safety  seats,  air  bags,  or  a 
combinationx)f  these),  and  barriers  to 
occupant  protection  use.  These  data 
might  best  be  derived  through  linkage  of 
various  data  systems  (e.g..  hospital 
discharge  and  police  data). 

c.  Develop  and  implement  or  enhance 
existing  State  and  community-based 
programs  to  encourage  the  use  of 
occupant  protection  devices.  These 
include  legislative  (State  and  local), 
promotional,  and  educational  strategies 
utilized  in  a  muitifaceted  approach. 

d.  Form  partnerships  with  highway 
safety  officials  (e.g..  Governor's 
Highway  Safety  Representative,  law 
enforcement)  to  promote  motor  vehicle 
occupant  protection  use. 

e.  Seek  community  input  and  generate 
community  support  for  motor  vehicle 
occupant  protection.  Coalitions  of 
appropriate  Individuals,  agencies,  and 
organizations  with  experience  and 
interest  in  prevention  of  motor  vehicle 
injinies  may  be  estabUshed  in  support 
of  occupant  protection  campaigns. 

f.  Evaluate  the  effectiveness  of  each 
intervention  activity  and  the  program  as 
a  whole  using  evaluation  guidelines  for 
State  injury  control  programs  developed 
by  CDC/NCIPC. 

g.  Perform  related  injury 
demonstration  projects.  These  may  be 
related  by  popiilation  at  risk,  nature  of 
the  injury,  causal  chain,  or  intervention 
methodology. 

4.  For  Firearm-Related  Injury 
Surveillance  Programs 

a.  Provide  a  full-time  director/ 
coordinator  and  staff  who  have 
authority,  responsibility,  and  expertise 
to  carry  out  the  program. 

b.  Collect  adequate  injury  data  on 
firearm-related  injuries.  These  data 
include  who  is  affected,  areas  and 
persons  at  greatest  risk,  the  type  and 
source  of  firearm  used,  and 
characteristics  of  perpetrators. 

c.  Implement  or  enhance  a 
surveillance  system  to  define  the 
magnitude  of  the  firearm-related  injury 
problem  in  at  least  one  of  the  following 
areas: 

(1)  Link  vital  statistics  data  with  other 
data  (e.^..  medical  examiner  data,  police 
data)  to  provide  a  more  complete 
description  of  firearm-related  mortality, 
or 


(2)  Conduct  stirveillance  of  nonfatal 
firearm-related  injuries  (e.g.,  through 
hospital  emergency  department  data,  E- 
coded  hospital  discbarge  data),  or 

(3)  Define  risk  behaviors,  utilizing  risk 
behavior  surveys  (e.g.,  gun  carrying, 
availability,  storage  practices). 

d.  Form  partnerships  with  public 
safety  officials  (e.g..  police)  to  ensure 
the  completeness  of  surveillance  data. 

e.  Demonstrate  the  utility  of  the 
surveillance  S3rstein  in  measuring  the 
effectiveness  of  specific  interventions 
designed  to  reduce  firearm-related 
injuries. 

f.  Evaluate  the  surveillance  system  in 
terms  of  sensitivity,  timeliness, 
representation  and  predictive  value 
positive. 

g.  Perform  related  injury 
demonstration  projects.  These  may  be 
related  by  nature  of  the  injiuy  or 
surveillance  methodology. 

5.  For  Programs  To  Prevent  Violence  . 
Against  Women 

a.  Provide  a  full-time  director/ 
coordinator  and  staff  who  have    ' 
authority,  responsibility,  and  expertise 
to  carry  out  the  program. 

b.  Establish  an  advisory  structiue  to 
address  issues  related  to  violence 
against  women,  to  ensure  community 
input,  and  to  generate  community 
support.  This  advisory  structure  should 
consist  of  individuals  (internal  and 
external  to  the  State  public  health 

-  agency),  agencies,  and  organizations 
with  experience,  expertise  and  interest 
in  preventing  violence  against  women. 
If  a  State  Injujry  Advisory  Conmiittee 
exists,  this  advisory  structure  should  be 
constituted  as  a  subcommittee  for 
violence  against  women  issues. 

c.  Develop  collaborative  relationships 
with  volimtary.  community-based 
public  and  private  organizations  and 
agencies  already  involved  in  preventing 
violence  against  women. 

d.  Conduct  an  inventory  of  existing 
data  sources  and  prevention  programs 
within  the  State  which  address  violence 
against  women. 

e.  Assess  the  State  public  health 
agency's  organizational  capacity  and        -'■} 
available  resources,  as  well  as  other  * 
public  and  private  resources,  to  address     ' 
violence  against  women.  i 

f.  Design,  pilot  test,  and  implement  a  " 
surveillance  system  to  track  the  < 
incidence  of  violence  against  women  in  ] 
selected  geographic  areas  within  the  < 
State,  and  expand  this  surveillance 
system  statewide.                                        < 

g.  Evaluate  the  usefulness  of  the  i 
surveillance  system  for  assessing  i 
violence  against  women.                               { 

h.  Identify,  implement  and  evaluate  ( 
specific  interventions  to  prevent  i 
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(2)  Conduct  stirveillance  of  nonfatal 
firearm-related  injuries  (e.g.,  through 
hospital  emergency  department  data,  E- 
coded  hospital  discharge  data),  or 

(3)  Define  risk  behaviors,  utilizing  risk 
behavior  surveys  (e.g.,  gun  carrying, 
availability,  storage  practices). 

d.  Form  partnerships  with  public 
safety  officials  (e.g.,  police)  to  ensure 
the  completeness  of  surveillance  data. 

e.  Demonstrate  the  utility  of  the 
surveillance  system  in  measriring  the 
effectiveness  of  specific  interventions 
designed  to  reduce  firearm-related 
injuries. 

f.  Evaluate  the  surveillance  system  in 
terms  of  sensitivity,  timeliness, 
representation  and  predictive  value 
positive. 

g.  Perform  related  injury 
demonstration  projects.  These  may  be 
related  by  nature  of  the  injvjy  or 
surveillance  methodology. 

5.  For  Programs  To  Prevent  Violence 
Against  Women 

a.  Provide  a  full-time  director/^ 
coordinator  and  staff  who  have    ' 
authority,  responsibility,  and  expertise 
to  carry  out  the  program. 

b.  Establish  an  advisory  structiu*  to 
address  issues  related  to  violence 
against  women,  to  ensure  conununity 
input,  and  to  generate  community 
support.  This  advisory  structure  should 
consist  of  individuals  (internal  and 
external  to  the  State  public  health 
agency),  agencies,  and  organizations 
with  experience,  expertise  and  interest 
in  preventing  violence  against  women. 
If  a  State  hijury  Advisory  Committee 
exists,  this  advisory  structure  should  be 
constituted  as  a  subcommittee  for 
violence  against  women  issues. 

c.  Develop  collaborative  relationships 
with  volimtary,  conununity-based 
public  and  private  organizations  and 
agencies  already  involved  in  preventing 
violence  against  women. 

d.  Conduct  an  inventory  of  existing 
data  sources  and  prevention  programs 
within  the  State  which  address  violence 
against  women. 

e.  Assess  the  State  public  health 
agency's  organizational  capacity  and 
available  resources,  as  well  as  other 
public  and  private  resources,  to  address 
violence  against  women. 

f.  Design,  pilot  test,  and  implement  a 
surveillance  system  to  track  the 
incidence  of  violence  against  women  in 
selected  geographic  areas  within  the 
State,  and  expand  this  surveillance 
system  statewide. 

g.  Evaluate  the  usefulness  of  the 
surveillance  system  for  assessing 
violence  against  women. 

h.  Identify,  implement  and  evaluate 
specific  interventions  to  prevent 


violence  against  women.  Evaluate 
existing  interventions  or  implement  and 
test  new  interventions.  Examples  of 
existing  interventions  include,  but  are 
not  limited  to: 

(1)  Public  awareness  campaigns  to 
change  knowledge,  attitudes,  and  beliefs 
conducive  to  violence  against  women. 

(2)  School-based  curricula  that  teach 
strategies  for  developing  and 
maintaining  nonviolent  dating 
relationships. 

(3)  Home  health  visitation  to  reduce 
partner  abuse  in  targeted  families  and 
thereby  reduce  the  likelihood  of 
children  witnessing  such  violence. 

(4)  Shelters  for  battered  women  to 
reduce  prevalence  of  physical  abuse. 

(5)  Victim  identification  and  referral 
protocols  in  hospital  emergency  rooms, 
STD  clinics,  prenatal  care  clinics,  and 
family  planning  clinics. 

(6)  Behavior  motivation  programs  for 
men. 

(7)  Rape  crisis  centers  to  help  in 
prevention  recurrence  of  sexual  assault 
by  son)eone  the  victim  knows. 

(8)  Hotlines  as  tools  to  provide  crisis 
intervention  coimsehng. 

i.  Develop,  implement,  and  evaluate 
multi-faceted  programs  to  prevent 
violence  against  wcnnen  (Year-03  and 
beyond). 

j.  Develop  and  produce  repUcation 
guidelines  describing  all  aspects  of  the 
violence  against  women  program.  This 
includes  processes,  lessons,  results,  and 
products  (Year-03  and  beyond). 

k.  Perform  related  injury 
demonstration  projects.  These  may  be 
related  by  population  at  risk,  nature  of 
the  injury,  causal  chain,  or  sxuveillance 
or  intervention  methodology. 

6.  For  AlcohohRelated  Injury 
Prevention  Program 

a.  Provide  a  full-time  director/ 
coordinator  and  staff  who  have 
authority,  responsibifity,  and  expertise 
to  carry  out  the  prc^ram. 

b.  Develop  or  improve  an  aIcoh(^- 
related  injury  surveillance  system  to 
identify  alcohol-related  injuries  treated 
in  inpatient  or  outpatient  departments 
of  acute  care  hospitals.  This  includes  a 
definition  of  the  nature  and  extent  of  the 
alcohol-related  injury  problem.  These 
data  include  alcohol-related  injury  rates 
of  various  age  groups,  description  of  the 
population  at  risk,  types  of  injury,  and 
acute  care  costs. 

c.  Develop  and  implement 
commimity-based  programs  located  in 
acute  care  hospitals  which  will  improve 
identification  of  persons  at  risk  for 
alcohol-related  injuries,  reduce  alcohol 
consumption  in  a  target  group,  achieve 
referrals  to  specialized  alcohol 


treatment,  and  assure  continuity  of  care 
of  drinkers  with  alcc^l  related  injuries. 

d.  Evaluate  the  effectiveness  of  new  or 
enhanced  acute  care  hospital  prevention 
services  provided  to  patients  with 
alcohol-relied  injuries. 

e.  Collaborate  with  community  and 
voluntary  organizations.  State  alcohol 
and  drug  abuse  treatment  agencies, 
treatment  providers  and  other  mental 
health  providers,  professional 
organizations,  insurance  companies, 
and  others  interested  in  clinical 
prevention  services  to  coordinate  and 
support  alcohol-related  injury 
prevention  activities. 

f.  Perform  related  injury 
demonstration  projects.  "Hiese  may  be 
related  by  population  at  risk,  nature  of 
the  injury,  causal  chain,  or  surveillance 
or  intervention  methodology. 

B.  CDC  Activities 

1.  Collaborate  in  the  design  of  all 
phases  of  the  program.  Provide 
consultation  on  data  collection 
instruments  and  procedures,  and 
provide  coordination  and  a 
standardized  approach  to  research, 
evaluation,  and  intervention  activities 
between  and  among  the  sites  ftn-  each 
program  topic  area. 

2.  Provide  consultation  and  assistance 
in  problem  assessment  and  target 
population  identification,  the  evaluation 
of  coverage,  cost,  and  impact  of  current 
and  potential  interventions,  and  design 
of  scientific  protocols. 

3.  Provide  evaluation  guidelines  for 
State  injury  control  programs  in  bicycle- 
related  head  injuries,  fire-related  bum 
injuries,  and  motor  vehicle  occupant 
protection,  and  provide  violence  against 
women  stirveillance  definition  and 
guidelines. 

4.  Provide  consultation  on  selection  of 
interventions  and  future  demonstration 
projects  and  surveillance  systems  for 
State  implementation,  and  an 
implementing  intervention  activities 
and  disseminating  results. 

5.  Collaborate  in  the  analysis  and 
dissemination  of  surveillance  data. 

6.  Provide  uj>-ta-date  scientific 
information  about  injiiry  prevention  and 
coordinate  with  related  activities  in 
CDC's  national  injury  prevention 
program. 

7.  Assist  in  the  transfer  of  information 
and  methods  developed  in  these 
programs  to  other  prevention  programs. 

Review  and  Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria  (maximum  100  total  points): 

A.  Background  and  Need  (15%) 

The  extent  to  which  the  applicant 
presents  data  justifying  need  for  the 
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program  in  terms  of  magnitude  of  the 
related  injury  problep,  and  identifies 
suitable  target  populations.  The  extent 
to  which  a  description  of  current  and 
previous  related  experiences: 
(a)  is  inclusive  in  I  erms  of 
surveillance  activities,  prevention 
activities  (if  applicable)  and  success, 
evaluation  capability  and  coordination 
activities,  and  (b)  demonstrates  capacity 
to  conduct  the  program. 

B.  Goals  and  Objectiies  (10%) 

The  extent  to  whicp  the  applicant  has 
included  goals  whicA  are  relevant  to  the 
purpose  of  the  propokal  and  feasible  Lo 
be  accomphshed  duang  the  project 
period,  and  the  extent  to  which  these 
are  specific  and  meaj  urable.  The  extent 
to  which  the  appUca  it  has  included 


objectives  which  are 
accomplished  during 
and  which  address  a 
necessary  to  accomp 


feasible  to  be 
the  budget  period, 
1  activities 
ish  the  purpose  of 


the  proposal.  The  exj  ent  to' which  the 
objectives  are  specifi :,  timeframed,  and 
measurable.  The  exte  nt  to  which  the 
applicant's  intention  to  undertake 
related  injury  demon  stration  projects, 
should  additional  fuj  ids  become 
available  is  documer  ted.  .' 


C.  Methods  (30%) 


icii 


ijectiM  B 


Tie( 


The  extent  to  whi 
provides  a  detailed 
proposed  activities 
achieve  each  obji 
program  goals  and 
designation  of  res 
action  undertaken 
the  applicant  providf  s 
complete  schedule 
activities.  The  extent 
each  unit,  organi 
described,  and 
supervision  of  staff, 
agencfes  involved  in 
apparent.  The  extent 
documentation  of 
organizational  location 
shows  a  coordinated 
injury-related 
applicant's  injury 
The  extent  to  which 
descriptions,  CVs, 
command  are  a 
accomplishment  of 
objectives.  The  exten 
concurrence  with  the 
by  all  other  involved 
consultants,  is  speci 
documented. 

D.  Evaluation  (30%) 

The  extent  to  which 
evaluation  system  is 
document  program 
effectiveness,  impact 
if  applicable,  measur  > 


,  and 


the  applicant 
dfescription  of        ^ 
vyhich  are  likely  to 

and  overall 
w  lich  includes 
poi  sibility  for  each 
extent  to  which 
a  reasonable  and 
implementing  all 
to  which  roles  of 
izatidn,  or  agency  are 
coord  nation  and 

( rganizations  and 
ictivities  is 
to  which 
pngram 

is  ctear,  and 
relationship  among 
compo  lents  forming  the 
P«  vention  program, 
position 
lines  of 
ppropfc-iate  to 

p  'ogram  goals  and 
to  which 
applicant's  plans 
parties,  including 
f  c  and 


the  proposed 
letailed  and  will 
p  ocess. 

and  outcome  and, 
surveillance 


system  sensitivity,  timeliness, 
representativeness,  predictive  value 
positive,  and  ability  to  detect  the  impact 
of  specific  intervention  on  morbidity, 
mortality,  severity,  disability,  and  cost 
of  related  injuries.  The  extent  to  which 
the  apphcant  demonstrates  potential 
data  sources  for  evaluation  purposes, 
and  docimients  staff  availability, 
expertise,  and  capacity  to  perform  the 
evaluation.  The  extent  to  which  a 
feasible  plan  for  reporting  evaluation 
results  and  using  evaluation  information 
for  programmatic  decisions  is  included. 
The  extent  to  which  a  description  of 
how  CDC/NCIPC-developed  evaluation 
guidelines  (if  applicable)  will  be 
utilized  is  included. 

E.  Collaboration  (15%) 

The  extent  to  wh  ch  relationships 
between  the  program  and  other 
organizations,  agencies,  and  health 
department  units  that  will  relate  to  the 
program  or  conduct  related  activities  are 
clear,  complete  and  provide  for 
complementary  or  supplementary 
working  interactions.  The  extent  to 
which  coalition  (if  any)  membership 
and  roles  are  clear  and  appropriate.  The 
extent  to  which  relationships  with  the 
Governors  Office  of  Highway  Safety, 
public  safety  officials,  or  Maternal  and 
Child  Health  (MCH)  (if  applicable),  and 
Injury  Control  Research  Center's 
(ICRC's)  or  local  Academic  institutions 
are  completely  described,  are  activity- 
specific,  and  show  evidence  of  specific 
support.  The  extent  to  which 
relationships  with  local  communities,  if 
intervention  activities  are  to  be  carried 
out  there,  are  completely  described,  are 
activity-specific  and  show  evidence  of 
specific  support. 

F.  Budget  and  Justification  (not 
weighted) 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and  narrative 
justification  consistent  with  stated 
objectives  and  planned  program 
activities. 

Note:  At  the  request  of  the  applicant. 
Federal  personnel  may  be  assigned  to  a 
program  area  in  lieu  of  a  portion  of  the 
financial  assistance. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistaace 
apphcations.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 


the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  III.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305, 
no  later  than  30  days  after  the 
application  deadline  date.  (A  waiver  for 
the  60-day  requirement  has  been 
requested.)  The  granting  agency  does 
not  guarantee  to  "accommodate  or 
explain"  for  State  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.136. 

Other  Requirements 

Projects  that  involve  the  collection  of 
information  fi-om  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act. 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the  y 

Department  of  Health  and  Human  i 

Services  Regulations  (45  CFR  Part  46) 
regarding  the  protecTtion  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subj^ect  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  "The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Henry  S.  Cassell,  III.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferr>'  Road.  NE..  Room  300, 
Mailstop  E-13,  Atlanta,  Georgia  30305. 
on  or  before  August  1,  1994. 


1.  Deadlines: 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  Or        . 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  committee.  For 
proof  of  timely  mailing,  appHcants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postniarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 

2.  Late  Applications: 

Applications  that  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late.  Late  apphcations  will 
not  be  considered  in  the  current 
competition  and  will -be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  apphcation  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Georgia  Jang,  Grants 
Management  Speciahst.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-13, 
Atlanta.  Georgia  30305,  telephone  (404) 
842-6634.  Programmatic  assistance  may 
be  obtained  from  James  S.  Belloni,  M.A., 
National  Center  for  Injury  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention  (CDC).  4770  Buford 
Highway,  NE..  Mailstop  F-36,  Atlanta. 
Georgia  30341-3724,  telephone  (404) 
488-4400. 

Please  referto  Announcement 
Number  483  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  {Full 
Report;  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office,  Washington.  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  June  29,  1994. 

Arthur  C.  Jackson, 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc  94-16653  Filed  7-e-94;  8:45  ami 
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1.  Deadlines: 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  Or        .  . 

b.  Sent  on  ot  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  committee.  For 
proof  of  timely  mailing,  applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 

2.  Late  Applications: 

Applications  that  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late.  Late  applications  will 
not  be  considered  in  the  current 
competition  and  will -be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Georgia  Jang,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-13, 
Atlanta.  Georgia  30305,  telephone  (404) 
842-6634.  Programmatic  assistance  may 
be  obtained  from  James  S.  Belloni,  M.A., 
National  Center  for  Injury  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway,  NE.,  Mailstop  F-36,  Atlanta. 
Georgia  30341-3724,  telephone  (404) 
488-4400. 

Please  referto  Announremenf 
Number  483  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Docimients.  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  June  29, 1994. 

Arthur  C.  Jackson, 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc  94-16653  Filed  7-8-W;  8:45  an)] 
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Food  and  Drug  AdmiiMstration 

[Docket  No.  86B-005q 

Anesthesia  Apparatus  Checkout 
Recommendations,  1«93;  AvaHabtttty 

AGENCY:  Food  and  Dnlg  Administration, 

HHS. 

ACTION:  Notice. 

SUimAftY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 
"Anesthesia  Apparatus  Checkout 
Recommendations,  1993."  The 
document  presents  a  general  checkout 
and  inspection  procedure  that  should  be 
conducted  before  administration  of  an 
anesthesia  to  ensure  that  the  anesthesia 
machine,  patient  breathing  system,  and 
monitors,  which  together  comprise  the 
anesthesia  system,  are  correctly 
interconnected,  adjusted,  and 
functioning  as  intended.  The  document 
is  a  revised  version  of  previously 
published  recommendations 
documents.  This  action  is  part  of  FDA's 
commitment  to  help  ensure  the  safety 
and  effectiveness  of  medical  devices. 
ADDflESSES:  Suteiit  written  request  for 
single  copies  of  the  docrnnent  entitled 
"Anesthesia  Apparatus  Checkout 
Recommendations,  1993"  to  the  Office 
of  Training  and  Assistance  (HFZ-240), 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD 
20857.  Requests  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  The 
documents  entitled  "Anesthesia 
Apparatus  Checkout  Recommendations, 
1993,"  and  "Anesthesia  Apparatus 
Checkout  Recommendations,  1992," 
and  received  comments  and  their 
analyses  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  E>rug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857,  between  9:00  a.m.  and  4  p.m. 
Monday  through  Friday.  Single  copies 
of  these  documents  are  available  upon 
written  request  from  the  contact  person 
listed  below. 

FOR  FUflTHER  WFORIIATJON  CONTACT: 
Robert  Cangelosi,  Center  for  Devices  and 
Radiological  Health  (HFZ-210),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
2436. 

SUPPLEMENTARY  INFORMATKDN: 

1.  Background 

FDA  is  committed  to  carrying  out  a 
program  to  help  ensure  the  safety  and 


effectiveness  of  medical  devices.  One 
aspect  of  this  program  involves 
regulatory  activities  under  the  laws 
administered  by  the  agency  concerning 
the  design,  manufacture,  and 
distribution  of  medical  devices.  Patient 
safety,  however,  is  dependent  on  more 
than  properly  functioning  devices. 
Although  proper  oj)eratjon, 
maintenance,  and  periodic  irjsj)ection  of 
these  devices  by  the  user  are  matters 
that  cannot  always  be  addressed 
effectively  througlr  regulatory  action 
■  under  the  laws  administered  by  the 
agency,  they  arfr essential  to  minimize 
risks  to  patients.  Consequently,  as  an 
important  adjunct  to  its  regulatory 
program,  FDA  has  initiated  a  variety  of 
educational  efforts  to  aid  medical 
professionals  in  the  safe  use  of  medical 
devices.  These  educational  endeavors 
are  conducted  in  cooperation  with,  and 
usually  with  the  active  participation  of. 
the  relevant  professional  organizations 
and  other  groups  within  the  jmvate 
sector. 

For  example,  to  reduce  unnecessary 
retakes  in  radiology  and  to  improve 
image  quality,  FDA,  in  cooperation  with 
the  American  College  of  Radiology  and 
other  private  sector  organizations, 
developed  voluntary  recommendations- 
for  radiology  facilities  concerning 
equipment  quality  assurance  programs  • 
("A  Basic  Quality  Assurance  Program 
for  Small  Diagnostic  Radiology 
Facilities."  FDA  83-8218).  In 
cooperation  writh  the  American  Collrge 
of  Radiology  and  numerous  other 
medical  professional  societies,  FDA  also 
fostered  the  development  of  guides  for 
clinicians  on  the  effective  use  of 
selected  diagnostic  imaging  procedures 
("The  Selection  of  Patients  for  X-ray 
Examinations."  FDA  80-8104;  "The 
Selection  of  Patients  for  X-ray 
Examinations:  The  Pelvimetry 
Examination,"  FDA  81-8174;  "The 
Selection  of  Patients  for  X-ray 
Examinations:  Chest  X-ray  Screening 
and  Examination,"  FDA  83-8204).  As 
an  adjimct  to  the  teatiing  of  medical 
students  and  radiology  residents,  FDA 
funded  the  development  of  a  basic 
teaching  system  in  radiology,  ''Tbe 
Radiological  Health  Sciences  Learning 
File,"  which  is  now  in  use  in  radiology 
education  and  is  used  in  118  medical 
schools  in  the  United  States  and  in 
several  foreign  medical  schools  as  well. 
These  examples  illustrate  FDA's 
commitment  to  ensuring  that  users  of 
medical  devices  are  sufficiently 
ediacated  and  motivated  to  use  medical 
devices  safely  and  effectively. 
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n.  Scope  of  the  199$  Recommendations 
Document 

The  recommendal  ions  document  that 
the  agency  is  now  making  available  a 
revised  version  of  the  draft  document 
entitled  "Draft  Anesthesia  Apparatus 
Checkout  Recommendations,  1992," 
that  was  announced  in  the  Federal 
Register  of  October  (i,  1992  (57  FR 
46033),  and  that  wa<  based  on  the 
original  document  entitled  "Draft 
Anesthesia  Apparatv  is  Checkout 
Reconamendations,"  that  was 
announced  in  the  Federal  Register  of 
February  27,  1987  (52  FR  5583).  FDA 
also  intends  to  make  this  document 
available  to  anesthesia  clinicians 
through  their  profess  ional  organizations 
and  to  anesthesia  eq  lipment 
manufacturers  so  the  t  they  may  include 
it  in  their  user  educa  lion  programs. 

The  recommendat  ons  in  "Anesthesia 
Apparatus  Checkout  Recommendations, 
1993"  should  be  foil  3wed  for  anesthesia 
systems  that  conforn  i  to  current  and 
relevant  standards  (s  uch  as  "Standard 
Specifications  for  M  nimura 
Performance  and  Sal  sty  Requirements 
for  Components  and  Systems  of 
Anesthesia  Gas  Maclines,"  ASTM  F- 
1161-88)  and  that  include  an  ascending 
bellows  ventilator  ar  d  at  least  the 
following  monitors:  i  [lapnograph,  pulse 
oximeter,  oxygen  an;  lyzer,  respiratory 
volume  monitor  (spi:  ometer)  and 
breathing  system  pre  ssure  monitor  with 
high  and  low  pressuie  alarms.  However, 
the  recommendation  >  document  offers 
guidance  that  users  a  re  encouraged  to 
modify  to  accommoc  ate  differences  in 
equipment  design  an  d  variations  in 
local  clinical  pracUci '..  Such  local 
modifications  shoulc  have  appropriate 
peer  review.  The  orij  inal 
recommendations  dc  cument  (52  FR 
5583)  should  be  folic  wed  for  other 
anesthesia  systems.  I  Isers  should  refer 
to  the  operators  mam  lal  for  specific 
procedures  and  preci  utions. 

In  response  to  the  i  Iraft  document 
entitled  "Anesthesia  Apparatus 
Checkout  Recommendations,  1992"  (57 
FR  46033),  eight  com  ments  were 
received  and  reviewe  d  by  the  agency. 
Some  minor  refinerai  mts  were  made  to 
the  checkout  recomn  endations  in 
response  to  the  comments. 

FDA  believes  that  1  he  pre-use 
inspection  procedure  provided  in  the 
checkout  recommenc  ations  will  aid 
medical  professional  i  in  the  safe  use  of 
anesthesia  devices.  F  DA  regards  the  pre- 
use  inspection  proce^  lure  to  be  a 
recommendation  as  c  efined  in  §  10.90(c) 
(21  CFR  10.90(c)).  Therefore,  the 
checklist  is  being  ma  le  available  under 
§  10.90(c)  of  the  agen  :y's  administrative 
practices  and  proced  ires  regulations. 


That  regulation  provides  for  FDA  to 
formulate  and  disseminate 
recommendations  about  matters  that  are 
authorized  by,  but  do  not  involve  direct 
regulatory  action  under,  the  laws 
administered  by  the  agency. 

Dated:  June  30. 1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  94-16618  Filed  7-8-94;  8:45  am) 
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Pocket  No.  93N-0378] 

North  Carolina  Memorial  Hospital; 
Revocation  of  U.S.  License  No.  314 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
revocation  of  the  establishment  license 
(U.S.  License  No.  314)  and  product 
license  issued  to  the  North  Carolina 
Memorial  Hospital,  doing  business  as 
the  Clinical  Coagulation  Laboratory,  for 
the  manufacture  of  Source  Plasma.  In  a 
letter  to  FDA  dated  February  10. 1993, 
the  firm  voluntarily  requested 
revocation  of  its  establishment  and 
product  licenses  and  thereby  waived  an 
opportunity  "for  a  hearing. 
DATES:  The  revocation  of  the 
establishment  license  (U.S.  License  No. 
314)  and  product  license  became 
effective  August  24, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448,  301-594-3074. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
revoked  the  estabUshment  license  (U.S. 
License  No.  314)  and  the  product 
hcense  issued  to  the  North  Carolina 
Memorial  Hospital,  doing  business  as 
the  Clinical  Coagulation  Laboratory, 
University  of  North  Carolina  School  of 
Medicine.  Chapel  Hill,  NC  27514,  for 
the  manufacture  of  Source  Plasma. 

FDA  conducted  an  inspection  of  the 
Clinical  Coagulation  Laboratory 
between  July  30  and  August  15. 1991. 
The  inspection  documented  serious 
deviations  from  the  applicable  Federal 
regulations  and  the  biologies  standards 
in  the  firm's  license.  Deviations 
identified  during  the  inspection 
included,  but  were  not  limited  to,  the 
following:  (1)  Failure  to  adequately 
determine  donor  suitability,  in  that:  (a) 
three  donors  who  admitted  to  a  history 
of  hepatitis,  liver  disease,  or  jaundice 
were  regularly  accepted  for  Source 


Plasma  donation  (21  CFR  640.63(c){ll)): 
(b)  two  donors  who  previously  tested 
repeatedly  reactive  for  the  hepatitis  B 
surface  antigen  (HBsAg)  continued  to  be 
accepted  for  donatioo,  despite  having 
never  met  the  established  criteria  for 
donor  reentry  as  described  in  the 
December  2, 1987,  FDA  HBsAg  protocol 
(21  CFR  610.41);  (c)  two  donors  who 
failed  to  donate  for  a  period  of  6  months 
were  not  processed  as  new  donors  (21 
CFR  640.65(b)(l)(iii));  and  (d)  five 
donors  did  not  have  serum  protein 
electrophoresis  testing  performed  every 
4  months  (21  CFR  640.65(b)(l)(i));  (2) 
failure  to  limit  the  frequency  of  Source 
Plasma  donation  to  two  times  within  a 
7-day  period,  in  that  at  least  two  donors 
were  allowed  to  donate  three  times  in  a 
7-day  period  (21  CFR  640.65(b)(5));  (3) 
failure  to  observe,  standardize,  and 
calibrate  equipment  used  in  the 
collection,  processing,  and  distribution 
.  of  blood  components  (21  CFR  606.60); 
(4)  failure  to  maintain  adequate  and 
complete  standard  operating  procedures 
for  all  steps  in  the  collection, 
processing,  storage,  and  distribution  of 
blood  components  (21  CFR  606.100(b)); 
and  (5)  failure  to  report  important 
changes  in  responsible  personnel  or 
manufacturing  methods  to  FDA's  Center 
for  Biologies  Evaluation  and  Research 
(21  CFR  601.12  (a)  and  (b)). 

FDA  determined  that  the  deviations 
fi^oih  Federal  regulations  were 
significant  and  constituted  a  danger  to 
public  health,  warranting  a  suspension 
pursuant  to  21  CFR  601.6(a).  In  a  letter 
to  the  North  Carolina  Memorial  Hospital 
dated  September  3, 1991.  FDA  detailed 
the  violations  noted  above  and 
suspended  the  firm's  establishment  and 
product  licenses  for  the  manufacture  of 
Source  Plasma.  In  a  letter  to  the  firm 
dated  May  20,  1992,  FDA  indicated  that 
the  firm  had  responded  satisfactorily  to 
FDA's  September  3, 1991,  suspension 
letter.  In  the  same  letter,  FDA  permitted 
the  firm  to  resume  collecting  and  storing 
Source  Plasma  on  a  limited  basis  for  the 
purpose  of  reinspection  to  determine 
compliance. 

FDA  conducted  a  followup  inspection 
of  the  firm  between  July  27  and  July  29, 
1992.  The  inspection  documented 
several  continuing  deviations  from 
Federal  regulations.  These  deviations 
included,  but  were  not  limited  to,  the 
following:  (1)  Inadequate  facilities  to 
provide  for  the  storage  of  blood  or  blood 
components;  (2)  incomplete  or  incorrect 
disposition  records;  and  (3)  incomplete 
or  inadequate  written  procedures.  FDA 
permitted  the  firm  to  continue  to  collect 
and  store  Source  Plasma  on  a  limited 
basis,  but  FDA  did  not  permit  the  firm 
to  distribute  the  prepared  plasma  until 
otherwise  notified  by  FDA. 


FDA-  attempted  to  conduct  a  a 

reinspection  of  the  firm  on  February  2,  E 

1993,  to,  in  pert,  determine  the  firm's  a 

status.  EKiring  this  inspection,  it  was  n 

•observed  that  the  donor  chair  had  been  ii 

removed  and  that  no  plasma  had  been  o 

collected  since  the  inspection  ending  ai 

July  29, 1992.  The  inspection  was  n 

terminated  because  a  meaningful  ^, 
inspection  could  not  be  performed. 

In  a  letter  to  FDA  dated  February  10,  J 

1993,  the  fimr requested  voluntary  H 

revocation  of  its  licenses  and  thereby  G 

waived  its  opportunity  for  a  hearing  C 

under  21  CFR  601 .5(a).  The  agency  |r 

granted  the  licensee's  request  by  letter  a 
dated  August  24, 1993,  which  revoked 
the  establishment  license  (U.S.  License 

No.  314)  and  the  product  license  for  the  ^ 

manufacture  of  Source  Plasma.  ^* 

FDA  has  placed  copies  of  the  letters  L 
relevant  to  the  hcense  revocation  on  file 

under  the  docket  number  found  in  ^ 

brackets  in  the  heading  of  this  ^ 

document  with  the  Dockets  ^ 

Management  Branch  (HFA-305),  Food  P 

and  E)rug  Administration,  rm.  1-23,  o] 

12420  Parklawn  Dr.,  Rockville,  MD  ^ 

20857.  These  documents  include  the  hi 

following:  FDA  letters  of  September  3,  P' 

1991,May  20, 1992,  and  August  24,  L 

1993;  and  the  firm's  letter  of  February  E 

10, 1993.  These  documents  axe  available  ai 

in  the  Dockets  Management  Branch  Lj 

(address  above)  between  9  a.m.  and  4  4( 
p.m.  Monday  through  Friday. 

Accordingly,  under  section  351  of  the  T 

Public  Health  Service  Act  (42  U.S.C.  C 

262),  21  CFR  601.5,  and  under  authority  ai 

delegated  to  the  Commissioner  of  Food  ei 

and  Drugs  (21  CFR  5  10)  and  (n 

redelegated  to  the  Director,  Center  for  fo 

Biologies  Evaluation  and  Research  (21  sj 

CFR  5.68),  the  estabhshment  license  di 

(U.S.  License  No.  314)  and  the  product  O 

license  issued  to  the  North  Carolina  oi 

Memorial  Hospital,  doing  business  as  m 

the  Clinical  Coagulation  Laboratory,  for  di 
the  manufacture  of  Source  Plasma  were 

revoked,  effective  August  24, 1993.  In 

This  notice  is  issued  and  published  in 

under  21  CFR  601.8  and  the  w 

redelegation  at  21  CFR  5  67.  jo 

.Eteted;  June  27, 1994.         _  \h 

Michael  G.  Beatrice,  ^  c 

Deputy  Director,  Center  fm- Biologies  ih 

Eyaiuationand  Beseorch.               ,       ,  ^ 

IFR  Doc.  94-16617  Filed  7-8-94;  BAb  amj 
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FDA-  attempted  to  conduct  a 
reinspection  of  the  finn  on  February  2, 
1993,  to,  in  pert,  determine  the  firm's 
status.  During  this  inspection,  it  was  ■ 
observed  that  the  donor  chair  had  been 
removed  and  that  no  plasma  had  been 
collected  since  the  inspection  ending 
July  29, 1992.  The  inspection  was 
terminated  because  a  meaningful  - 
inspection  could  not  be  performed. 

In  a  letter  to  FDA  dated  February  10, 
1993,  the  fimr requested  voluntary 
revocation  of  its  licenses  and  thereby 
waived  its  opportunity  for  a  hearing 
under  21  CFR  601.5(ai|.  The  agency 
granted  the  licensee's  request  by  letter 
dated  August  24, 1993,  which  revoked 
the  establishment  license  (U.S.  License 
No.  314)  and  the  product  license  for  the 
manufacture  of  Source  Plasma. 

FDA  has  placed  copies  of  the  letters 
relevant  to  the  hcense  revocation  on  Tile 
under  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  with  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm,  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  These  doaunents  include  the 
following:  FDA  letters  of  September  3, 
1991,7»4ay  20, 1992,  and  August  24, 
1993;  and  the  firm's  letter  of  February 
10, 1993.  These  documents  axe  available 
in  the  Dockets  Management  Branch 
(address  above)  betv^een  9  a.m.  and  4 
p.m.  Monday  through  Friday. 

Accordin^y,  under  section  351  of  the 
Public  Health  Service  Act  (42  U.S.C. 
262),  21  CFR  601.5,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5  10)  ar.d 
redelegated  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.68),  the  establishment  license 
(U.S.  License  No.  314)  and  the  product 
license  issued  to  the  North  Carolina 
Memorial  Hospital,  doing  business  as 
the  Clinical  Coagulation  Laboratory,^  for 
the  manufacture  of  Source  Plasma  were 
revoked,  effective  August  24, 1993. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  the 
redelegation  at  21  CFR  5.67. 

.I^ted;  June  .27, 1994. 

Michael  G.  Beatrice, 

Deputy  Director,  Center  for  Biologies 
Eifoiuation  and  Research.,  ^       , 
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Advisory  Committee;  Notice  of  Meeting 

AGENCVrFOod  and  Drug  Administration, 

AcnowrfgoBc^.  * 

4UMMARV:  This  notice  announces  a 
forthcoming  meeting  of  e  public 


advisory  conunitt^pe  of  the  Food  and 
Drug  Administration  (FDA).  This  notice  ■ 
also  siunmarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  pubUc  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Joint  Subcommittee  Meeting  of  the 
Nonprescription  Drugs  Advisory 
Committee  and  Arthritis  Advisory 
Committee  on  Ovef-the-Counter 
Internal  Analgesic,  Antipyretic,  and 
Antirheumatic  Drug  Products 

Date,  time,  and  place  September  8 
and  9, 1994, 8:30  a.m.,  Parklawn  Bldg., 
conference  rms.  D  and  E.  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  September 
8, 1994, 8:30  a.m.  to  4  p.m.;  open  public 
hearing,  4  p.m.  to  5  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  September 
9, 1994,  8:30  a.m.  to  4  p.m.,  open  public 
hearing,  4  p.m.  to  5  p.m..  unless  public 
participation  does  not  last  that  long;  Lee 
L.  Zwanziger,  Center  for  Drug 
Evaluation  and  Research  (HFD-9).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857  301-443- 
4695. 

General  function  of  the  committees. 
The  Nonprescription  Drugs  Advisory 
Committee  reviews  and  evaluates 
available  data  concerning. the  safety  and 
effectiveness  of  over-the-counter 
(nonprescription)  h\mian  drug  products 
for  use  in  the  treatment  of  a  broad 
spectrum  of  human  symptoms  and 
diseases.  The  Arthritis  Advisory 
Committee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  arthritic  conditions. 

Agendo — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  p^fiding  before  the 
joint  subcommittee.  Those  desiring  to 
make  formal  presentations  should  notify 
the  contact  person  before  August  15, 
1994,  and  submit  a  brief  statement  of 
the  genera]  nature  of  the  information  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  comments.  In  a  subsequent  issue  of 
the  Federal  Register,  FDA  will  publish 
a  notice  aimouncing  the  availability  of 
background  information. 

Open  committee  discussion.  On 
September  8  and  9, 1994,  the  )oint 
subcommittee  will  discuss  effectiveness 
data  requirements  and  proposed 


labeling  indications  for  OTC  analgesic 
drug  products.  The  joint  SHbcommittee 
will  address  topics  such  as:  (1)  Data 
requirements  to  support  specifi£  types 
of  indications  for  OTC  analgesic  drug 
products;  (2)  reconunendations  for 
labeling  indications  for  OTC  analgesics, 
and  (3)  the  current  state  of  scientific 
knowledge  in  the  areas  of  pain 
receptors,  jnechanism(s)  of  pain 
perception,  and  the  basis  for  respons*  to 
analgesic  drug  classes.  , 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  pubhr 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentalion  of 
data,  and  (4)  a  closed  con/mittee 
deliberation  Every  advisory  commji'tt-e 
meeting  shaJl  have  an  open  public 
bearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  ccmmiltee 
meetingare listed  above. 

The  open  pubUc  hearing  portion  oi 
each  meeting  shall  be  at  Icest  3  hour 
long  imles«  public  participation  do€{ 
not  lest  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  rppresenls  a 
minimum  rather  than  a  mnximum  Ume 
for  pubUc  participation,  ai;d  aji  open 
public  hearing  may  last  for  whaltver 
longer  period  the  committee 
cbairperscH)  determines  will  i'aCthlate 
the  committee's  work. 

Pubhc  hearings  are  subiect  to  FDA  s 
guidehne  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA  s 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  m^ia 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  pubhc 
administrative  proceedings,  including 
presentations  by  particippjits. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  ar>nounced  at  the 
beginning  of  the  open  portion  of  s 
meeting. 

Any  interested  person  who  wisbw  fo 
be  assured  of  the  right  to  make  an  orbl 
presentation  at  the  open  public  bear.ng 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  oroily 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  de-'-v 
.not  in  advance  cf  the  meeting  request  an 
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opportunity  to  speak  Will  be  allowed  to 
m^e  an  oral  presentation  at  the 
hearing's  conclusion,  {if  time  permits,  at 
the  chairperson's  disc^tion. 

The  agenda,  the  questions  to  be 
addressed  by  the  cominittee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requ«ted  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Dhig 
Administration,  rm.  lEA-16,  5600 
Fishers  Lane,  Rockvilie,  MD  20857, 
approximately  15  wondng  days  after  the 
meeting,  at  a  cost  of  Ip  cents  per  page. 
The  transcript  may  1 
Dockets  Management  ] 
305),  Food  and  Drug 
rm.  1-23. 12420  Parkll 
Rockvilie,  MD  20857, 
working  days  after  the 
the  hours  of  9  a.m.  ant 
through  Friday.  Sumr 
the  open  portion  of  1 
requested  In  writing ; 
of  Information  Office  | 
begiruiing  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S  I 
FDA's  regulations  (21 
advisory  committees. 

Dated:  July  5.  1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commiss  ionerfor  Operations. 
IFR  Doc.  94-16619  Filedl: 
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3804  (telephone  301/496-7735  ext.  266; 
fax  301/402-0220).  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications.  Issued  patents  may 
be  obtained  from  the  Commissioner  of 
Patents,  U.S.  Patent  and  Trademark 
Office,  Washington,  DC  20231. 

Anti-Retroviral  Compounds 

Tarn,  S.,  Weigle,  M.,  Broder,  S.,  Mitsuya, 

H.  (NQ) 
Serial  No.  07/064,631 
Patent  Reissued  14  Apr  92 
U.S.  Patent  No.  Re  33,887 

Dimeric  dideoxynucleosides  formed 
from  two  different  2',3'- 
dideoxynucleosides  joined  by  a  linking 
group  are  useful  for  treatment  of  HTV- 
infection  and  other  retroviral  infections. 
The  linked  dideoxynucleosides 
specifically  inhibit  HIV  rephcation  in 
vitro  with  less  toxicity  in  himian  cells. 
Methods  for  the  synthesis  of  these 
compounds  are  provided. 

Method  of  Inhibiting  Viral  Replication 
Using  IL-10 

Yarchoan.  R.,  Saville,  W.,  Tosato.  C. 

Taga.  K.  (NQ) 
Filed  24  May  93 
Serial  No.  08/066,785 

The  use  of  recombinant  human 
interleukin  10  (rhIL-10)  has  been 
discovered  to  be  a  new  potential  means 
of  treating  HIV  infection.  In  vitro  studies 
with  rhIL-10  have  shown  it  to  be  an 
inhibitor  of  HTV  infection  in  human 
monocytes  and  macrophages  as  well  as 
having  activity  against  HIV  in  certain  T- 
cell  and  monocyte  cell  fines.  This 
activity  against  HIV  occurs  both  at  the 
time  of  infection  and  when  added  to 
previously  infected  cell  cultures. 

These  effects  occur  at  IL-10 
"concentrations  that  are  lower  than  those 
which  inhibit  other  immune  functions. 
In  addition,  the  use  of  IL-10  to  interfere 
vdth  HTV  replication  is  expected  to 
result  in  the  amelioration  of  Kaposi's 
sarcoma. 

Novel  Nonpeptidic  Retroviral  Protease 
Inhibitors 

Randad,  R.,  Pan,  W.,  Burt,  S.,  Erickson, 

J.  (NQ) 
Filed  8  Aug  93 
Serial  No.  08/106,686 

Novel  nonpeptidic  compounds 
designed  to  be  inhibitors  of  the  HTV 
protease  enzyme  have  been  discovered. 
These  compoimds  thus  have  potential 
as  possible  pharmaceutical 
compositions  for  the  inhibition  HIV 
replication  and  the  treatment  of  AIDS. 
Based  upon  SS  isomers  of  substituted 
dibenzyl-5-hydroxyl-2-primidones, 
these  compounds  are  expected  to  not 


have  the  problems  associated  with 
current  peptide-based  protease 
inhibitors  such  as  poor  oral  absorption, 
poor  stability,  and  rapid  metabolism 
and  elimination. 

Use  of  Peptomers  Derived  From  HlV-l 
and  HIV-2  as  Vaccine  Candidates 

Robey,  F.,  Harris-Kelson,  T.,  Robert- 

Guroff,  M.  (NIDR) 
Filed  19  Jan  94 
Serial  No.  08/184.330 

Novel  conformationally  constrained 
peptide  polymer  HFV  vaccine 
candidates  have  been  imcovered  that 
generate  a  strong  humoral  immune 
response  not  seen  against  monomeric 
peptides.  Termed  "peptomers",  these 
candidates  are  composed  of  specifically 
cross-linked  synthetic  peptide 
sequences  from  the  highly  conser\'ed 
CD4  binding  domains  of  the  gp  120 
regions  of  HFV-l  and  HrV-2.  Although 
peptides  from  these  regions  of  gpl20  do 
not  possess  any  conformation  in 
solution,  the  polymerized  forms  were 
found  to  have  conformations  that 
resemble  the  theoretical  conformations 
that  might  be  found  in  these  regions  of 
the  native  gpl20  from  HIV-1  and  HIV- 
2.  Certain  peptomers  irom  HFV-l  and 
HIV-2  bind  CD4,  the  cell  receptor  for 
HTV-l  and  HrV-2,  and  induce  antibody 
responses  in  rabbits  and  rhesus 
monkeys  that  block  in  vitro  HIV-1 
infection. 

Dated:  June  25, 1994. 
Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 

Transfer. 
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Appeals  Procedures  Related  To 
Licensing  of  Patents  and  Inventions 
Under  the  Jurisdiction  of  the 
Department  of  Health  and  Human 
Services 

AGENCY:  National  Institutes  of  Health, 

Pubhc  Health  Service,  HHS 

ACTION:  Proposed  Interim  Procedures. 

summary:  The  National  Institutes  of 
Health  is  proposing  for  pubUc  comment 
interim  appeals  procedures  under  37 
CFR  §  404.11  which  permits  appeals 
from  any  decision  or  determination 
concerning  the  grant,  denial, 
interpretation,  modification,  or 
termination  of  a  license  and  specifies 
the  parties  who  may  appeal. 
DATES:  Written  comments  on  the 
proposed  interim  procediu-e  must  be 
received  by  August  10, 1994. 
ADDRESSES:  Comments  regarding  the 
proposed  interim  procedure  may  be 


submitted  to  Mr.  Arthur  J.  Cohn,  Esq., 
Technology  Licensing  Speciafist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockvilie, 
Maryland  20852. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  proposed  interim  procedure 
implements  35  U.S.C.  207(a),  and  209, 
and  the  Department  of  Commerce 
Regulation  in  37  CFR  Part  404  dealing 
with  the  hcensing  of  federally  owned 
inventions.  This  interim  procedure 
describes  the  terms,  conditions  and 
procedures  under  which  specified 
parties  may  appeal  from  a  decision  of 
the  Director  of  the  Office  of  Technology 
Transfer,  National  histi tutes  of  Health, 
concerning  the  grant,  denial, 
interpretation,  modification  or 
termination  of  a  license  of  any  patent  or 
invention  in  the  custody  of  the 
Department  of  Health  and  Human 
Services.  Upon  promulgation  of  these 
procedures,  following  consideration  of 
the  comments  made  in  response  to  this 
notice,  the  jwocedures  will  remain  in 
effect  until  permanent  procedures  are 
adopted  as  a  part  of  comprehensive 
poUcies  or  regulations  governing  the 
technology  transfer  activities  of  the 
National  Institutes  of  Health. 

Interim  Procedure  for  Appeals  From 
Licensing  Decisions  by  the  Department 
of  Health  and  Human  Services 

Purpose 

hi  accordj^nce  with  37  CFR  §404.11 
this  interim  procedure  describes  the 
terms,  conditions  and  procedures  under 
which  a  party  may  appeal  a  decision  of 
the  Office  of  Technology  Transfer  (OTT) 
concerning  the  grant,  denial 
interpretation,  modification  or 
termination  of  a  Ucense  for  any 
invention  in  the  custody  of  the  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 

Definitions 

(a)  "OTT  Director"  means  the  Director 
of  the  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 

(b)  "Director,"  means  the  Director  of 
the  National  Institutes  of  Health  (NIH) 
or  any  officer  or  employee  of  the  NIH  to 
whom  the  authority  involved  may  be 
delegated. 

(c)  "Person"  means  any  individual  or 
entity. 

(d)  "Invention"  means  any  invention 
or  discovery  which  is  or  may  be 
patentable  or  otherwise  protected  under 
title  35,  United  States  Code,  or  any 
novel  variety  of  plant  which  is  or  may 


submitted  to  Mr.  Arthur  J.  Cohn,  Esq., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Suite  325.  Rockville, 
Maryland  20852. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  proposed  interim  procedure 
implements  35  U.S.C.  207(a),  and  209, 
and  the  Department  of  Commerce 
Regulation  in  37  CFR  Part  404  dealing 
with  the  licensing  of  federally  owned 
inventions.  This  interim  procedure 
describes  the  terms,  conditions  and 
procedures  under  which  specified 
parties  may  appeal  from  a  decision  of 
the  Director  of  the  Office  of  Technology 
Transfer.  National  Institutes  of  Health, 
concerning  the  grant,  denial, 
interpretation,  modification  or 
termination  of  a  license  of  any  patent  or 
invention  in  the  custody  of  the 
Department  of  Health  and  Human 
Services.  Upon  promulgation  of  these 
procedures,  following  consideration  of 
the  conunents  made  in  response  to  this 
notice,  the  procedures  will  remain  in 
effect  until  permanent  procedures  are 
adopted  as  a  part  of  comprehensive 
policies  or  regulations  governing  the 
technology  transfer  activities  of  the 
National  Institutes  of  Health. 

Interim  Procedure  for  Appeals  From 
Licensing  Decisions  by  the  Department 
of  Health  end  Human  Services 

Purpose 

In  accordance  with  37  CFR  §  404.11 
this  interim  procedure  describes  the 
terms,  conditions  and  procedures  under 
which  a  party  may  appeal  a  decision  of 
the  Office  of  Technology  Transfer  (OTT) 
concerning  the  grant,  denial 
interpretation,  modification  or 
termination  of  a  license  for  any 
invention  in  the  custody  of  the  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 

Definitions 

(a)  "OTT  Director"  means  the  Director 
of  the  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 

(b)  "Director,"  means  the  Director  of 
the  National  Institutes  of  Health  (NIH) 
or  any  officer  or  employee  of  the  NIH  to 
whom  the  authority  involved  may  be 
delegated. 

(c)  "Person"  means  any  individual  or 
entity. 

(d)  "Invention"  means  any  invention 
or  discovery  which  is  or  may  be 
patentable  or  otherwise  protected  under 
title  35,  United  States  Code,  or  any 
novel  variety  of  plant  which  is  or  may 
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be  protectable  under  the  Plant  Variety 
Protection  Act  (7  U.S.C  §  2321  e(  .seq). 

(e)  "Written  Objection"  means  a 
written  objection  in  response  to  a  notice 
of  a  prospective  hcense  published  in  the 
Federal  Register  as  required  by  37  CFR 
§404.7{a)(l)(i)  or  37  CFR  §404.7(b)(l)(i). 

(0  "Appellant"  means  a  person  who 
requests  reconsideration  or  appeals  a 
decision  of  the  OTT  in  accordance  with 
this  subpart. 

Licensing  Authority 

The  OTT  Director  has  been  delegated 
authority  to  make  any  decision  or 
determination  concerning  the  grant, 
denial,  interpretation,  modification  or 
termination  of  any  license  for  any 
invention  in  the  custody  and  control  of 
the  PHS.  The  decision  and 
determination  of  the  OTT  Director  is 
final  and  conclusive  on  behalf  of  the 
Department  unless  the  procedures  for 
reconsideration  and  appeal  set  forth 
below  are  initiated. 

Persons  Who  May  Request 
Reconsideration  and  Appeal 

Under  37  CFR  §404.11,  the  following 
person(s)  may  request  reconsideration 
by  the  OTT  Director  and  may 
subsequently  appeal  to  the  Director  any 
decision  or  determination  concerning 
the  grant,  denial,  interpretation, 
modification  or  termination  of  a  hcense: 

(a)  A  person  whose  application  for  a 
license  has  been  denied; 

(b)  A  licensee  whose  hcense  has  been 
modified  or  terminated  in  whole  or  in 
part;  or 

(c)  A  person  who  has  timely  filed  a 
written  objection  in  response  to  the 
notice  required  by  37  CFR 
§404.7(a)(l)(i)  or  §404.7{b)(l)(i)  and 
who  can  demonstrate  to  the  satisfaction 
of  the  OTT  Director  or  the  Director,  as 
appropriate,  that  such  person  may  be 
damaged  by  the  determination  of  the 
OTT. 

Request  for  Reconsi(^eration 

(a)  Prior  to  appealing  a  determination 
by  the  OTT  granting,  denying, 
interpreting,  terminating,  or  modifying  a 
license,  the  Appellant  must  request 
reconsideration  by  filing  vnth  the  OTT 
Director  a  written  request  for 
reconsideration  within  thirty  (30)  days 
after  the  notice  of  denial,  termination  or 
modification  or  a  response  to  a  Written 
Objection  is  sent  by  the  OTT  to  the 
Appellant.  The  request  for 
reconsideration,  in  concise  and  brief 
terms,  shall  state  the  grounds  for 
reconsideration  and  include  copies  of 
all  pertinent  documents.  The  OTT 
Director  may  require  submission  of 
additional  information  or 
documentation.  Upon  written  request  by 


the  Appellant  and  at  the  sole  discretion 
of  the  OTT  Director  this  thirty  (30)  day 
period  may  be  extended  for  good  cause. 

(b)  The  OTT  Director  will  make  a 
written  determination  within  sixty  (60) 
days  of  receiving  all  required 
documentation  in  support  of  the  request 
for  reconsideration.  The  decision  of  the 
OTT  Director  will  be  based  on  all 
information  in  the  administrative 
record,  including  all  information 
submitted  with  the  request  for 
reconsideration. 

Appeal 

(a)  An  Appellant,  who  has  received  an 
adverse  determination  from  the  OTT 
Director  following  a  request  for 
reconsideration,  may  appeal  such 
determination  to  the  Director.  The 
Director  may  designate  another 
individual  from  within  the  NIH  to 
review  the  notice  of  appeal  and  render 
a  decision  thereon.  The  Appellant  shall 
file  a  written  notice  of  appeal  to  the 
Director  with  two  copies  to  the  OTT 
Director  no  later  than  thirty  (30)  da>s 
fit)m  the  receipt  of  an  adverse  decision 
by  the  OTT  Director  following  a  request 
for  reconsideration  unless  the  Director 
grants  for  good  cause  an  *'xiension  of 
time.  The  notice  of  appeal  in  concise 
and  brief  terms,  shall  state  the  grounds 
for  appeal  and  include  copies  of  all 
pertinent  documents.  The  notice  of 
appeal  shall  be  accompanied  by  concise 
arguments  as  to  why  the  OTT  Directors 
decision  should  be  rejected  or  modified. 
Upon  review  of  the  notice  of  appeal  the 
Director  may  require  submission  of 
additional  information  or 
documentation.  »{ 

(b)  The  Director  will  make  a  written 
determination  within  sixty  (60)  days  of 
receiving  all  required  documentation. 
The  decision  of  the  Director  will  be 
based  on  all  the  information  in  the 
administrative  record,  including  the 
information  submitted  by  the  Appellant 
and  shall  constitute  a  final  decision  by 
the  agency. 

Dated:  July  M 994. 

Donald  P.  OiriKtcferson, 

Acting  Director.  Office  of  Technology 
Transfer. 

|FR  Doc  94-16697  Filed  7-B-94;  8:45  ami 
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SUMMARY:  In  accordanc  e 
422.406(b)(1).  the  Comin 
Social  Security  gives 
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SUPPLEMENTARY 
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If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance  Pro- 
grams Nos.  93.802  Social  Security — Disabil- 
ity Insurance;  93.803  Social  Security — Retire- 
ment Insurance;  93.805  Social  Security — Sur- 
vivors Insurance;  93.906  Special  Benefits  for 
Disabled  Coal  Miners) 
Dated:  July  5.  1994. 
Shirley  S.  Chaler, 
Commissioner  of  Socio]  Security. 

Policy  Interpretation  Ruling — Title  II  of 
the  Social  Security  Act  and  Title  IV  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977:  Waiver  of  Recovpry  of 
Overpayments — Notice  of  Appeal  and 
Waiver  Rights — Right  to  a  Pre- 
Recoupment  Oral  Hearing  Before 
Waiver  Can  be  Denied 

Purpose:  To  state  the  longstanding 
Social  Security  Administration  (SSA) 
policy  of: 

•  Giving  adequate  written  notice  of  a 
determination  of  overpajnment  and  the 
right  to  contest  such  determination  and 
request  waiver  of  recovery  of  the 
overpayment;  and 

•  Providing  the  person  from  whom 
we  are  seeking  recovery  of  an 
overpayment  with  the  opportunity  for  a 
face-to-face  oral  hearing  before  we  deny 
a  request  for  waiver  of  recovery  of  the 
overpayment. 

The  policy  is  based  on  the  court 
decisions  and  orders  discussed  below. 

Citations  (Authority):  Section  204(a) 
and  (b)  of  the  Social  Security  Act,  as 
amended,  and  Title  FV  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977;  20 
CFR  404.562a,  404.506,  404.904. 
410.561,  410.561a,  and  410.620. 

Pertinent  History:  On  October  22, 
1974,  the  U.S.  District  Court  for  the 
Western  District  of  Washington  in 
Buffington,  et  al.  v.  Weinberger,  No. 
734-73C2  (W.D.  Wash.  October  22, 
1974)  stopped  SSA  from  recovering 
overpaid  Social  Security  benefits 
without  giving  each  member  of  the 
plaintiff  class  adequate  written  notice  of 
the  overpa>Tnent  determination,  the 
right  to  contest  such  determination  and 
the  right  to  a  pre-recoupment  hearing. 
Moreover,  the  court  stopped  SSA  from 
taking  any  action  to  recover  the 
overpayments  before  affording  the  class 
member  the  opportunity  for  a  hearing. 

The  court  ordered  that  the  written 
notice  must  include: 

•  A  statement  of  the  alleged 
overpayment,  an  explanation  of  the 
basis  for  the  overpayment  and  SSA's 
proposed  action  to  recover  the 
overpayment; 

•  A  statement  of  the  individual's  right 
to  a  pre-recoupment  hearing; 


•  Instructions  and  forms  for 
requesting  a  pre-recoupment  hearing; 

•  An  explanation  that  if  the  person 
did  not  request  a  pre-recoupment 
hearing  within  30  days  of  the  date  of 
mailing  of  the  overpayment  notice,  it 
would  be  presumed  that  the  person 
waived  his/her  right  to  the  hearing  and 
recover^'  of  the  al  Itged  overpajTnent 
would  begin; 

•  A  statement  of  any  other 
administrative  relief  available  (i.e., 
reconsideration  of  the  fact  and/or 
amount  of  overpayment  and  waiver  of 
recovery  of  the  overpayment);  and 

•  A  statement  that  the  local  SSA 
office  would  help  him/her  to  complete 
and  submit  forms  for  appeal. 

The  court  also  ordered  the  following: 

1 .  SSA  had  to  restore  all  benefits 
withheld  from  the  named  plaintiffs 
pending  an  opportunity  for  a  pre- 
recoupment  hearing.  The  person  had  to 
be  given  the  opportunity  to  examine 
his/her  claims  file  at  least  5  days  prior 
to  the  date  of  the  hearing. 

2.  The  pre-recoupment  hearing  had  to 
be  conducted  by  an  SSA  employee  who 
had  no  prior  knowledge  of  the  events 
leading  to  the  overpayment 
determination  and  the  decision  to 
recover  the  overpayment.  At  the  hearing 
the  person  requesting  waiver  had  to  be 
given  the  opportunity  to: 

•  Personally  appear,  testify,  and 
cross-examine  any  witnesses; 

•  Be  represented  by  an  attorney  or 
other  representative;  and 

•  Submit  documents  for 
consideration  at  the  hearing. 

The  court,  however,  did  not  require 
that  a  transcript  be  made  of  the  hearing. 

3.  After  the  nearing,  SSA  had  to  issue 
a  vmtten  decision  to  the  individual  (and 
his/her  representative,  if  any)  specifying 
the  findings  of  fact  and  conclusions  in 
support  of  the  decision  to  approve  or 
deny  waiver  and  advising  of  the 
individual's  right  to  appeal  the  decision. 

In  accordance  with  the  court  order, 
SSA  began  to  issue  overpayment  notices 
containing  all  of  the  aforementioned 
information  and  to  offer  pre-recoupment 
hearings  to  all  class  members. 

On  Jime  20, 1979,  the  Supreme  Court 
held  in  Califano  v.  Yamasaki.  442  U.S. 
682  (1979),  that  individuals  who  filed  a 
written  request  for  waiver  were  entitled 
to  the  opportunity  for  a  pre-recoupment 
oral  hearing,  but  those  who  requested 
only  reconsideration  were  not  so 
entitled.  Thereafter,  SSA  applied  its 
revised  overpayment  notice  and  pre- 
recoupment  hearing  procedures  to  all 
individuals  who  are  determined  to  be 
overpaid  under  the  title  11  or  Black  Lung 
programs. 

On  July  31, 1981,  the  court  in 
Buffington,  et  al.  v.  Schweiker,  No  734- 
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73C2  (W.D.  Wash.)  required  SSA  to 
automatically  schedule  pre-recoupment 
hearings  for  persons  whose  request  for 
waiver  of  overpayment  recovery  could 
not  be  approved  after  initial  paper 
review.  On  February  10, 1983,  the  court 
in  Buffington,  et  al.  v.  Schweiker,  No 
734-73C2  (W.D.  Wash.)  approved 
procedures  developed  by  SiSA  in 
response  to  the  1981  decree  whereby 
pre-recoupment  hearings  would  be 
automatically  scheduled  provided  that 
the  scheduling  would  be  in  writing.  The 
scheduling  letter  had  to  contain  all  the 
necessary  information  about  the  date, 
time,  and  place  of  the  hearing;  the 
procedure  for  reviewing  the  file  prior  to 
the  hearing;  the  procedure  for  seeking  a 
change  in  the  scheduled  date,  time,  or 
place;  and  all  other  information 
necessary  to  fully  inform  the  claimant 
about  the  pre-recoupment  hearing.  SSA 
began  to  automatically  schedule  pre- 
recoupment  hearings  in  writing  in  April 
1983. 

In  its  order  of  October  19,  1987,  the 
court  in  Buffington,  et  al.  v.  Bowen,  No. 
734-73C2  (W.D.  Wash.)  approved  SSA's 
plan  to  transfer  waiver  decisionmaking 
authority  from  the  processing  centers  to 
the  field  offices  for  Retirement  and 
Survivors  Insurance  overpayments.  SSA 
implemented  this  change  in  July  1988. 

Policy  Interpretation 

Overpayment  Notice 

In  accordance  with  the  court 
decisions,  when  an  overpayment  is 
discovered,  the  person  is  immediately 
notified.  The  notice  includes: 

•  The  overpayment  amount  and  how 
and  when  it  occurred; 

•  A  request  for  full,  immediate 
refund,  unless  the  overpayment  can  be 
withheld  fi-om  the  next  month's  benefit; 

•  The  proposed  adjustment  of 
benefits  if  refund  is  not  received  within 
30  days  after  the  date  of  the  notice  and 
adjustment  of  benefits  is  available; 

•  An  explanation  of  the  availabihty  of 
a  different  rate  of  withholding  when  full 
withholding  is  proposed,  installment 
payments  when  refund  is  requested  and 
adjustment  is  not  currently  available, 
and/or  cross-program  recovery  when 
refund  is  requested  and  the  person  is 
receiving  another  type  of  benefit  from 
SSA  (cross-program  recovery  is  not 
available  to  residents  of  New  York  and 
Pennsylvania); 

•  An  explanation  of  the  right  to 
request  waiver  of  recovery  and  the 
automatic  scheduling  of  a  folder  review 
and  pre-recoupment  bearing  (commonly 
referred  to  as  a  personal  conference)  if 

a  request  for  waiver  cannot  be  approved 
after  initial  paper  review; 
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73C2  (W.D.  Wash.)  required  SSA  to 
automatically  schedule  pre-recoUpment 
hearings  for  persons  whose  request  for 
waiver  of  overpayment  recovery  could 
not  be  approved  after  initial  paper 
review.  On  February  10, 1983,  the  court 
in  Buffington,  et  al.  v.  Schweiker,  No 
734-73C2  (W.D.  Wash.)  approved 
procedures  developed  by  SSA  in 
response  to  the  1981  decree  whereby 
pre-recoupment  hearings  would  be 
automatically  scheduled  provided  that 
the  scheduling  would  be  in  writing.  The 
scheduling  letter  had  to  contain  all  the 
necessary  information  about  the  date, 
time,  and  place  of  the  hearing;  the 
procedure  for  reviewing  the  file  prior  to 
the  hearing;  the  procedure  for  seeking  a 
change  in  the  scheduled  date,  time,  or 
place;  and  all  other  information 
necessary  to  fully  inform  the  claimant 
about  the  pre-recoupment  hearing.  SSA 
began  to  automatically  schedule  pre- 
recoupment  hearings  in  writing  in  April 
1983. 

In  its  order  of  October  19, 1987,  the 
court  in  Buffington,  et  al.  v.  Bowen.  No. 
734-73C2  (W.D.  Wash.)  approved  SSA's 
plan  to  transfer  waiver  decisionmaking 
authority  from  the  processing  centers  to 
the  field  offices  for  Retirement  and 
Survivors  Insurance  overpayments.  SSA 
implemented  this  change  in  July  1988. 

Policy  Interpretation 

Overpayment  Notice 

In  accordance  with  the  court 
decisions,  when  an  overpayment  is 
discovered,  the  person  is  immediately 
notified.  The  notice  includes: 

•  The  overpayment  amount  and  how 
and  when  it  occurred; 

•  A  request  for  full,  immediate 
refund,  unless  the  overpayment  can  be 
withheld  fi-om  the  next  month's  benefit; 

•  The  proposed  adjustment  of 
benefits  if  refund  is  not  received  within 
30  days  after  the  date  of  the  notice  and 
adjustment  of  benefits  is  available; 

•  An  explanation  of  the  availabihty  of 
a  different  rate  of  withholding  when  full 
withholding  is  proposed,  installment 
payments  when  refund  is  requested  and 
adjustment  is  not  currently  available, 
and/or  cross-program  recovery  when 
refund  is  requested  and  the  person  is 
receiving  another  type  of  benefit  from 
SSA  (cross-program  recovery  is  not 
available  to  residents  of  New  York  and 
Pennsylvania); 

•  An  explanation  of  the  right  to 
request  waiver  of  recovery  and  the 
automatic  scheduling  of  a  folder  review 

^  and  pre-recoupment  hearing  (commonly 
referred  to  as  a  personal  conference)  if 
a  request  for  waiver  cannot  be  approved 
after  initial  paper  review; 


•  Instructions  about  the  availability  of 
forms  for  requesting  reconsideration  and 
waiver; 

•  An  explanation  that  if  the  person 
does  not  request  waiver  or 
reconsideration  within  30  days  of  the 
date  of  the  overpayment  notice, 
recovery  of  the  overpayment  will  begin; 

•  An  explanation  of  the  right  to 
request  reconsideration  of  the 
overpayment  determination; 

•  A  statement  that  the  local  SSA 
office  will  help  him/her  to  complete  and 
submit  forms  for  appeal;  and 

•  An  explanation  that  the  person 
receiving  the  notice  should  notify  SSA 
promptly  if  reconsideration,  waiver,  a 
lesser  rate  of  withholding,  repayment  by 
installments,  or  cross-program 
adjustment  is  wanted. 

Form  SSA-3105 

Form  SSA-3105  (Important 
Information  About  Your  Appeal  and 
Waiver  Rights)  is  included  with  each 
overpayment  notice.  The  SSA-3105 
further  explains  the  pre-recoupment 
review  process  and  contains  a  tear-off 
form  which  the  person  may  complete 
and  return  to  SSA  if  he/she  wants 
reconsideration  and/or  waiver. 

Oplaying  Recovery  of  the  Overpayment 

To  ensure  meaningful  opportunity  to 
contest  the  correctness  of  an 
overpayment  determination  and/or 
estabhsh  entitlement  to  waiver,  the  date 
on  which  full  refund  is  due  and,  if 
appropriate,  the  date  on  which 
adjustment  will  begin  must  be  at  least 
30  days  after  the-date  of  the 
overpayment  notice.  If  the  individual 
responds  within  30  days  after  the  date 
of  the  overpayment  noUce.  SSA  must 
take  action  to  ensure  that  benefit 
payments  are  not  interrupted.  If  the  30- 
day  period  cannot  be  assured,  SSA  must 
postpone  any  proposed  recoupment  for 
a  longer  period.  Anytime  waiver  is 
requested,  SSA  stops  recovery. 

Requesting  Waiver 

When  waiver  is  requested,  the 
individual  gives  SSA  information 
(usually  on  Form  SSA-632-BK  (Request 
for  Waiver  of  Overpayment  Recovery  or 
Change  in  Repayment  Rate))  to  support 
his/her  contention  that  he/she  is 
without  fault  in  causing  the 
overpayment  and  that  recovery  would 
either  cause  financial  hardship  or  be 
inequitable.  That  information,  along 
with  supporting  documentation,  is 
reviewed  to  determine  if  waiver  can  be 
approved. 

Reviewing  Waiver  Request 

In  Retirement  and  Survivors 
Insurance  overpayments,  the  waiver 


request  is  reviewed  in  the  field  office;  in 
Disability  Insiirance  overpayments,  it  is 
reviewed  in  the  processing  center.  If 
waiver  cannot  be  approved  after  review 
of  the  claims  folder,  the  person  is 
notified  in  writing  and  given  necessary 
information  about  the  dates,  times,  and 
place  of  the  folder  review  and  personal 
conference;  the  procediue  for  reviev«ng 
the  claims  folder  prior  to  the  personal 
conference;  the  procedure  for  seeking  a 
change  in  the  scheduled  dates,  times,  or 
place;  and  all  other  information 
necessary  to  fully  inform  the  person 
about  the  i}ersonal  conference.  The 
folder  review  is  always  scheduled  at 
least  5  days  before  the  personal 
conference. 

Folder  Review 

At  the  folder  review,  the  person  and/ 
or  the  person's  representative  has  the 
right  to  review  the  claims  folder  and 
applicable  law  and  regulations  with  the 
decisionmaker  or  another  SSA 
representative  who  is  prepared  to 
answer  questions.  The  individual  can 
get  copies  of  any  requested  material 
from  the  claims  folder  or  pertinent 
sections  of  the  law  or  regulations. 

Personal  Conference 

At  the  personal  conference,  the 
person  is  given  the  opportimity  to: 

•  Personally  appear,  testify,  cross- 
examine  any  witnesses,  and  make 
arguments; 

•  Be  represented  by  an  attorney  or 
other  representative;  and 

•  Submit  documents  for 
consideration  by  the  decisionmaker. 

The  decisionmaker: 

•  Tells  the  person  that  the 
decisiorunaker  was  not  previously 
involved  in  the  issue  under  review,  that 
the  waiver  decision  is  solely  the 
decisionmaker's,  and  that  the  waiver 
decision  is  based  only  on  the  evidence 
or  information  presented  or  reviewed  at 
the  conference; 

•  Ascertains  the  role  and  identity  of 
everyone  present; 

•  Indicates  whether  or  not  the  person 
reviewed  the  claims  file; 

•  Explains  the  provisions  of  law  and 
regulations  appUcable  to  the  issue; 

•  Briefly  summarizes  the  evidence 
already  in  file  which  will  be  considered; 

•  Ascertains  from  the  person  whether 
the  information  presented  is  correct  and 
whether  he/she  fully  understands  it; 

•  Allows  the  person  and  the  person's 
representative,  if  any.  to  present  the 
person's  case; 

•  Secures  updated  financial 
information,  if  necessary; 

•  Allows  each  witness  to  present 
information  and  allows  the  person  and 
the  person's  representative,  if  any,  to 
question  the  witness; 
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•  Ascertains  whet  ler  there  is  any 
further  evidence  to  he  presented; 

•  Reminds  the  peson  of  any  evidence 
promised  by  the  person  which  has  not 
been  presented; 

•  Lets  the  person  ^d  the  person's 
representative,  if  any.  present  any  final 
summary  or  closing  ftatement; 

•  Explains  that  a  decision  will  be 
made  and  the  person  will  be  notified  in 
writing;  and 

•  Explains  further  jappeal  rights  in  the 
event  the  decision  is  adverse  to  the 
person. 

Personal  Conference  Decision 

SSA  issues  a  writt<  n  decision  to  the 
individual  (and  his/!  er  representative, 
if  any)  specifying  the  findings  of  fact 
and  conclusions  in  si  ipport  of  the 
decision  to  approve  <  r  deny  waiver  and 
advising  of  the  indiv  dual's  right  to 
appeal  the  decision. 

Effective  Date:  Thii ;  Ruling  is  effective 
July  11.  1994. 

Cross  References:  I  togram  Opers^Jions 
Manual  System.  Part  02.  Chapter  022. 
Subchapter  01.  Sections  009.  Oil.  021. 
and  023;  Subchapter  50.  Sections  301, 
302,  370,  and  390;  Sibchapter  70. 
Sections  003-017;  SSR  79-30c, 
Recovery  of  Overpay  nent — 
Prerecoupment  Oral  ^earings. 

[FR  Doc.  94-16687  Filei  1  7-»-94;  8:45  am) 
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DEPARTMENT  OF  Tl  «E  INTERIOR 

Fish  and  Wildlife  Sei  vice 

Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  an  Application  for  an 
Incidental  Take  Permit  for  the 
proposed  Cedar  Pari  i  Water!  I  ne  in 
Travis  County,  Texas  i 


AGENCY:  Fish  and  VVi 

Interior. 

action:  Notice. 


dlife  Service. 
\ 


ippUjd 


>er  1 


summary:  The  City  o 
(Apphcant)  has  a 
Wildlife  Service  (Si 
incidental  take  permi : 
section  10(a)(1)(B)  of 
Species  Act  (Act).  Th 
been  assigned  permit 
788842.  The  requested 
for  a  period  not  to 
would  authorize  the 
the  endangered  gold< 
[Dendroica  chrysop> 
take  would  occur  as  a 
construction  and 
pipeline,  in  Travis 
proposed  developme 
about  4.2  acres  of 
potential  endangered 


q  Cedar  Park 

to  the  Fish  and 
ice)  for  an 
pursuant  to 
Lhe  Endangered 
Applicant  has 
number  PRT- 
permit,  which  is 
30  years, 
incidental  take  of 
cheeked  warbler 
).  The  proposed 
result  of  the 
ion  of  a  water 
Q^nty.  Texas.  The 
will  eliminate 
pied  and/or 
species  habitat. 


ex(  eed : 


ei- 

ai  ia\ 


opei  ati 


lit' 


OCCi 


The  Service  has  prepared  an       -  ~ . 
environmental  assessment/habitat 
conservation  plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  finding  of  no  significant  impact 
(FONSI)  will  not  be  made  before  30  days 
bom  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
appUcation  should  be  received  on  or 
before  August  10. 1994. 
ADDRESSES:  Persons  v^shing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Regional 
Director.  Ecological  Services.  U.S.  Fish 
and  Wildlife  Service.  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Ann 
Henry.  Ecological  Services  Field  Office, 
U.S.  Fish  and  Wildfife  Service,  611  East 
Sixth  Street,  Suite  407,  Austin,  Texas 
78701  (512)  482-5436.  Documents  will 
be  available  by  written  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  (8:00  to 
4:00)  at  the  Southwest  Regional  Office. 
Division  of  Endangered  Species/ 
Permits,  U.S.  Fish  and  Wildhfe  Service, 
P.O.  Box  1306,  Albuquerque,  New 
Mexico  87103,  or  the  Ecological 
Services  Field  Office  (8:00  to  4:30),  U.S. 
Fish  and  Wildlife  Service,  611  East 
Sixth  Street,  Suite  407.  Austin,  Texas 
78701.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  State 
Administrator,  Ecological  Services  Field 
Office,  Austin,  Texas  (see  ADDRESS 
above).  Please  refer  to  permit  number 
PRT-788842  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Henry  at  the  above  Austin  Ecological 
Services  Field  Office  address. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "Taking"  of  any 
endangered  species,  including  the 
golden-cheeked  warbler.  However,  the 
Service,  under  limited  circumstances, 
may  issue  permits  to  take  endangered 
wildlife  species  if  such  taking  is 
incidental  to,  and  not  the  purpose  of 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

The  Applicant  plans  to  construct  a 
20,193-foot  long  water  supply  pipeline 
fi-om  Lake  Travis  eastward  to  the 
Williamson  County  line.  An 
Environmental  Assessment/Habitat 
Conservation  Plan  has  been  prepared  for 
the  project.  As  mitigation  for  the 
incidental  taking  of  the  golden-cheeked 


warbler,  the  Applicant  proposes  to 
preserve  documented  perch  trees  for  the 
warbler  along  the  route;  Umit  clearing  to 
35  feet  wide  along  the  route  and  two 
100  feet  by  100  feet  staging  areas  in  non- 
habitat;  schedule  work  during  the 
season  when  the  warblers  are  absent 
fix)m  the  area  (August  1  through  March 
1);  and  the  purchase  and  dedication  of 
33  acres  of  occupied  warbler  habitat  to 
a  conservation  organization  approved  by 
the  Service. 

The  Applicant  considered  four 
alternatives  but  rejected  three  because 
they  were  not  economically  viable. 
James  A.  Young, 

Assistant  Regional  Director,  Ecological 
Services,  Southwest  Region  (2). 

(PR  Doc.  94-16654  Filed  7-8-94;  8:45  ami 
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Bureau  of  Land  Management 

ICA-01 9-4333-24-1  A;  8322. JRMP] 

Emergency  Closure  Order;  California 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Emergency  closure  of  public 
lands  to  all  motorized  vehicle  use  in  the 
Joaquin  Rocks  Management  Area  and  in 
portions  of  the  Ciervo  Hills,  Fresno 
County,  California. 

SUMMARY:  This  emergency  closure  will 
close  all  public  lands  within  the  Joaquin 
Rocks  Management  Area,  and  portions 
of  the  Ciervo  HiHs  in  Fresno  County, 
California,  to  the  use  or  operation  of  all 
motorized  vehicles  except  as  specified. 

The  purpose  of  this  emergency 
closure  is  to  protect  sensitive  resources 
from  the  adverse  effects  of  motorized 
vehicle  use.  These  resources  include 
soils,  vegetation,  wildlife  and  wildlife 
habitat  (including  vernal  pools  and 
threatened  and  endangered  species), 
sandstone  rock  formations,  and  cultural 
and  historic  resources,  and  wilderness 
potential. 

The  authorized  officer  has  determined 
that  past  and  present  unregulated 
motorized  vehicle  use  has  caused  and  is  ' 
causing  serious  adverse  effects  to  these 
resources. 

This  closure  will  include  all  public 
lands  within: 

A.  loaquin  Rocks  Management  Area: 

T.  18S..R.  13E..MDM 

Sections  10.  12.  14.  15.  16.  22,  23.  24.  25, 
26.  35.  36. 
T.  18S..R.  14E..MDM 

Sections  18.  19.  20.  22.  26.  28.  29.  30.  31. 
32.33.34. 
T.  19  S..  R.  14  E..  MDM 
Sections  2,  3,  4,  5,  6, 10, 11. 14,  24. 

B.  Ciervo  Hills: 

T.  16S..R.  13E..MDM 


Sections  16, 17,  22.  26 
T.  17  S.,  R.  13  E..  MDM 
Section  12 

A  map  of  the  areas  affected  by  this 
closure  order  is  on  file  and  can  be 
viewed  at  the  Hollister  Area  Office  of 
the  Bureau  of  Land  Management. 

The  following  persons  are  exempt 
from  this  closure  order:     . 

(1)  Federal,  State  or  Local  Law 
Enforcement  Officers,  while  engaged  in 
the  execution  of  their  official  duties. 

(2)  BLM  personnel  or  their 
representatives  while  engaged  in  the 
execution  of  their  official  duties. 

(3)  Authorized  permittees  carrying  a 
written  letter  of  authorization  from  the 
BLM  for  a  specific  activity. 

(4)  Any  member  of  an  organized 
rescue  or  fire  fighting  force  while  in  the 
performance  and  execution  of  an  official 
duty. 

SUPPLEMENTARY  INFORMATION:  This 
closure  is  issued  under  the  authority  of 
43  CFR  8364.1  and  43  CFR  8341.2. 
Persons  violating  this  closure  shall  be 
subject  to  the  penalties  provided  in  43 
CFR  8360.0-7  and  8340.0-7,  inclutiing 
a  fine  not  to  exceed  $100,000  and/or 
imprisonment  not  to  exceed  12  months. 
DATES:  This  order  is  in  effect  as  of  6/20/ 
94.  The  emergency  closure  for  the 
Joaquin  Rocks  Management  Area  will 
remain  in  effect  imtil  permanently 
adopted,  amended  or  rescinded  by  the 
Authorized  Officer  as  part  of  the 
Activity  Plan  for  this  area.  The 
emergency  closure  of  portions  of  the 
Ciervo  Hills  will  remain  in  effect  until 
permanently  adopted,  amended  or 
rescinded  by  the  Authorized  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Beehler,  Area  Manager, 
Hollister  Resource  Area,  Bureau  of  Land 
Management,  20  Hamilton  Court, 
Hollister,  CA  95023,  (408)  637-8183. 

Dated:  May  13, 1994. 
Robert  E.  Beehler, 

Area  Manager.  '    ^ 

[FR  Doc.  94-16688  Filed  7-8-94:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act;  Title  II- 
A,  Title  ll-C,  Title  III,  and  Section  204(d) 
Performance  Standards  for  Program 
Years  (PY)  1994  and  1995 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  performance  standards 
for  PY  1994-95. 
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Sections  16, 17.  22,  26 
T.  17  S.,  R.  13  E.,  MDM 
Section  12  ""  ', 

A  map  of  the  areas  affected  by  this 
closure  order  is  on  file  and  can  be 
viewed  at  the  Hollister  Area  Office  of 
the  Bureau  of  Land  Management. 

The  following  persons  are  exempt 
from  this  closure  order:     . 

(1)  Federal.  State  or  Local  Law 
Enforcement  Officers,  while  engaged  in 
the  execution  of  their  official  duties. 

(2)  BLM  personnel  or  their 
representatives  while  engaged  in  the 
execution  of  their  official  duties. 

(3)  Authorized  permittees  carrying  a 
written  letter  of  authorization  from  the 
BLM  for  a  specific  activity. 

(4)  Any  member  of  an  organized 
rescue  or  fire  fighting  force  while  in  the 
performance  and  execution  of  an  official 
duty. 

SUPPLEMENTARY  fNFORMATION:  This 
closure  is  issued  imder  the  authority  of 
43  CFR  8364.1  and  43  CFR  8341.2. 
Persons  violating  this  closure  shall  be 
subject  to  the  penalties  provided  in  43 
CFR  8360.0-7  and  8340.0-7,  including 
a  fine  not  to  exceed  $100,000  and/or 
imprisonment  not  to  exceed  12  months. 
DATES:  This  order  is  in  effect  as  of  6/20/ 
94.  The  emergency  closure  for  the 
Joaquin  Rocks  Management  Area  will 
remain  in  effect  imtil  permanently 
adopted,  amended  or  rescinded  by  the 
Authorized  Officer  as  part  of  the 
Activity  Plan  for  this  area.  The 
emergency  closure  of  portions  of  the 
Ciervo  Hills  will  remain  in  effect  until 
permanently  adopted,  amended  or 
rescinded  by  the  Authorized  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Beehler,  Area  Manager, 
Hollister  Resource  Area,  Bureau  of  Land 
Management,  20  Hamilton  Court, 
HolUster,  CA  95023,  (408)  637-8183. 

Dated:  May  13, 1994. 
Robert  E.  Beehler, 

Area  Manager.  ^ 

|FR  Doc.  94-16688  Filed  7-8-94;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act;  Title  II- 
A,  Title  ll-C.  Title  III,  and  Section  204(d) 
Performance  Standards  for  Program 
Years  (PY)  1994  and  1995 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  performance  standards 
for  PY  1994-95. 


SUMMARY:  The  Department  of  Labor  is 
announcing  performance  standards  for 
Job  Training  Partnership  Act  (JTPA) 
Title  n-A  (Adult  Training),  Title  Il-C 
(Youth  Training),  Title  III  (Dislocated 
Workers  Training),  and  section  204 
(Older  Workers  Training)  for  Program 
Years  (PY)  1994-95  (July  1, 1994-June 
30, 1996).  The  proposed  issuance 
appended  to  this  notice  contains  revised 
performance  standards  levels  and 
implementation  instructions  to  conform 
the  Title  n  performance  management 
system  with  the  Job  Training  Reform 
Amendments  of  1992. 

EFFECTIVE  DATE:  July  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Aaronson,  Chief,  Adult  and 
Youth  Standards  Unit,  Telephone  (202) 
219-5487,  extension  107  (this  is  not  a 
toll-free  number). 

PAPERWORK  REDUCTION  ACT:  Information 
collection  related  to  this  regulation  has 
been  approved  previously  by  the  Office 
of  Management  and  Budget,  No.  1205- 
0321.  No  further  information  collections 
or  other  paperwork  requirements  of  the 
public  are  needed. 

SUPPLEMENTARY  INFORMATION:  Under 
section  106  of  the  amended  Job  Training 
Partnership  Act  (JTPA),  the  Secretary  of 
Labor  is  required  to  set  performance 
standards  for  programs  serving:  (1) 
adults  and  youth  under  Title  II-A  and 
Title  II-G;  (2)  dislocated  workers  under 
Title  ni;  and  (3)  older  workers  under 
section  204(d).  The  Job  Training  Reform 
Amendments  of  1992  (Amendments) 
also  introduced  significant  changes  in 
the  way  job  training  programs  are 
designed  and  operated  at  the  local 
levels.  These  statutory  changes, 
combined  with  recent  legislative  and 
administrative  initiatives  to  promote 
high-quality,  results-driven,  customer- 
oriented  services  throughout  the  Federal 
Government,  are  not  only  reshaping  the 
way  JTPA  delivers  its  services,  but  also 
how  to  measure  its  effectiveness. 

National  job  training  objectives  have 
remained  unchanged  since  1990  and 
focus  on  enhancing  the  long-term 
employability  and  economic  self- 
sufficiency  of  those  most  at  risk  of 
becoming  or  remaining  unemployed. 
Current  measures  of  the  program's 
progress  in  achieving  these  objectives 
relate  directly  to  near-term  employment 
and  earnings  levels  of  adult  program 
completers  and  levels  of  employment 
and  skill  enhancements  of  youth 
program  completers.  These  outcomes  do 
not,  by  themselves,  measure  the  quaUty 
of  the  services  received  or  the  extent  to 
which  the  program  is  able  to  improve 
upon  participants'  prior  employment, 
earnings  and  welfare  dependency. 


For  this  reason,  the  Department  will 
be  undertaking  a  comprehensive  review 
of  its  performance  standards  over  the 
next  year  to  examine  alternative 
program  measures  and  more  cost 
efficient  ways  of  assessing  the  program's 
long-term  effects  on  its  graduates. 
Ongoing  surveys  of  JTPA 's  customers 
will  also  provide  invaluable  feedback  on 
how  helpful  JTPA  services  are  to  its 
users,  what  other  services  are  needed 
but  not  provided  by  the  program,  and 
the  extent  to  which  good  outcomes  are 
related  to  levels  of  customer 
satisfaction.  Finally,  the  Employment 
and  Training  Administration  will 
initiate  a  nationwide  JTPA  Report  Caril 
that  will  highlight  programs  showing 
the  greatest  returns  on  their  human 
resource  investments  in  terms  of 
obtaining  high-quality  employment  for 
those  participants  most  at-risk  of  failure. 

Outcome  measures  for  Title  II-A  and 
C  will  be  retained  until  this 
performance  standards  review  is 
completed.  Numerical  levels  for  these 
core  standards  have  been  updated  to 
reflect  the  most  recent  JTPA  program 
experience. 

The  Department  is  also  undertaking  a 
comprehensive  review  of  its  Title  III 
programs;  therefore,  changes  in  outcome 
measures  will  be  deferred  until  the 
results  of  this  critical  assessment  are 
available.  Governors  "will  continue  to  be 
required  to  set  an  entered  employment 
rate  standard  for  their  Title  III  programs 
and  are  encouraged  to  estabfish  an 
average  wage  at  placement  goal.  At  the 
same  time,  the  Department  will  be 
exploring  ways  to  use  performance 
standards  to  improve  the  quafity  of 
services  provided  to  dislocated  workers, 
and  to  achieve  higher  levels  of  customer 
satisfaction. 

Under  section  204(d)  of  JTPA,  older 
worker  programs  are  now  subject  to 
performance  standards.  However,  no 
incentive  awards  or  sanctions  are 
asaocidted  with  these  standards. 
Ouiromes  for  these  programs  focus  on 
inCitMsing  employment  and  earnings 
simil.ir  to  those  programs  serving  other 
di.sadvantaged  adults.  Because  field 
evidence  suggests  that  older  workers  are 
much  more  likely  to  remain  employed 
once  they  are  placed  in  \obs, 
employment  and  wages  will  be 
measured  at  program  completion  rather 
than  at  a  later  follow-up  period. 
Together,  these  measures  underscore  the 
employment  focus  of  the  program, 
particularly  in  jobs  that  are  higher 
paying. 

to  comply  with  the  legislative 
provisions,  the  Department  considered 
adding  specific  outcome  measiires  for 
hard-to-serve  participants  and  separate 
outcomes  for  in-school  and  out-of- 
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school  youth.  In  the  Interest  of  avoiding 
a  proliferation  of  performance  measures 
and  limiting  local  flexibility  in 
programming,  additional  measures  for 
these  three  separate  ^oups  were  not 
established.  Rather,  tpe  requirement  to 
promote  services  to  hard-to-serve 
individuals  will  be  addressed  from  an 
incentive  policy  pers  >ective  and  the 
issue  of  in-school  an<  out-of-school 
standards  will  contin  ue  to  be  addressed 
through  the  performa  nee  standards 
adjustment  process.  )  k^hen  judging 
service  delivery  area  SDA)  performance 
and  awarding  incenti  i^e  funds.  States 
will  need  to  design  ir  centive  policies 
that  will  promote  mo  -e  effective 
services  to  out-of-scb  )ol  youth  and 
reward  placements  ir  to  jobs  with 
employer-assisted  bei  lefits. 

The  poUcy  of  excluding  cost  measures 
from  incentive  award » will  remain 
unchanged;  however.  States  are 
reminded  of  the  integral  role  of  financial 
oversight  in  program  nanagement. 
States  are  also  encoui  jged  to  utilize 
available  administrati  ve  data  to  relate 
overall  costs  of  job  tra  ining  to  more 
direct  measures  of  lor  g-term 
employment,  earning:  [  and  reductions  in 
welfare.  The  Office  of  the  Inspector 
General  wilLi)e  coUah  orating  with  ETA 
in  developing  a  mech  mism  for 
measuring  the  program's  return  on  its 
investments.  The  wid  ;r  JTPA 
community  will  also  1 «  invited  to 
participate  in  this  effc  rt. 

Discussion  of  Comme  its 


On  March  1,  1994, 


ropoSed  revisions 


to  the  performance  stc  ndards  for  JTPA 
Title  U-A.  Title  II-C, "  'itle  III.  and 
newly  instituted  section  204(d) 
performance  standard  >  were  published 
in  the  Federal  Registe  r  at  59  PR  9910. 
Interested  parties  wen  s  invited  to  submit 
written  comments  thn  lugh  March  31 
1994. 

The  Department  of  labor  (DOL) 
received  96  written  co  [nments  on  the 
proposed  performance  standards 
issuance.  Eighteen  of  ttie  letters 
explicitly  endorsed  th ;  overall  direction 
which  the  Department  is  taking  in 
establishing  performai  ice  standards 
policy  for  Program  Ye;  irs  1994  and  1995. 
In  general,  the  majorit  r  of  comments 
requested  clarification  >  or  raised  issues 
about  specific  aspects  of  the  proposed 
requirements.  While  L  le  concept  of 
imposing  a  hard-to-sei  ve  "gate"'  for 
incentive  awards  eligi  )iUty  received 
support,  its  apphcatioi  i  to  terminees 
rather  than  enrollmen  s  drew 
considerable  local  and  State  criticism. 

The  following  sumn  arizes  the  major 
issues  raised  by  the  co  nmenters  and  the 
Department's  respecti^  e  responses. 


IMI 


Use  of  Participants  Rather  Than 
Terminees  as  the  Basis  for  Detennining 
SDA  Eligibility  for  Incentive  Awards 

The  Department  specifically  sought 
comments  on  whether  the  hard-to-serve 
"gate"  for  incentive  award  eligibility 
fully  addresses  the  need  to  emphasize 
this  population  in  the  performance 
standards  system,  and  whether 
compliance  with  the  gate  should  be 
measured  against  those  enrolled  in 
training  or  those  completing  the 
program.  A  majority  of  those 
commenting  on  this  issue  agreed  with 
the  Department's  approach  of  restricting 
eligibility  for  incentive  awards  to  those 
programs  that  enroll  in  training  at  least 
a  minimum  (65%)  hard-to-serve  adults 
as  well  as  youth. 

However,  fully  three-fourths  of  States 
and  SDAs  submitting  comments 
specifically  recommended  that  the  basis 
for  the  gate  should  be  participants  (all 
individuals  served  during  the  year, 
including  those  still  enrolled  at  the  end 
of  the  program  year)  rather  than 
terminees.  Basing  the  65%  hard-to-serve 
level  on  program  terminees  was  seen  as 
pressuring  SDAs  to  "manipulate"  their 
terminations.  Local  programs  can 
manage  the  recruitment  process  to 
ensure  that  adequate  numbers  of  hard- 
to-serve  are  enrolled.  Ensuring 
comparable  numbers  of  hard-to-serve 
individuals  will  graduate  each  year  is 
more  problematic  because  of  the  clients' 
varying  training  needs.  Participants 
with  multiple  barriers  typically  need  to 
remain  in  programs  longer  than  those 
with  fewer  barriers. 

The  Department  concurs  with  the 
arguments  made  for  changing  the  basis 
of  the  incentive  award  "gate"  from 
terminations  to  participants. 
Particularly  compelling  is  the  rationale 
that  hard-to-serve  participants  need 
longer-term  interventions  and  the 
adverse  effects  that  such  a  gate  might 
create  in  prompting  SDAs  to  terminate 
participants  prematurely.  Thus, 
beginning  in  FY  1994  for  SDAs  to 
become  eligible  for  incentives,  at  least 
65  percent  of  both  the  SDAs'  Title  II-A 
and  Title  II-C  (in-school  and  out-of- 
school  combined)  participants  receiving 
training,  and/or  other  services  beyond 
objective  assessment,  must  be  hard-to- 
serve.  For  the  purpose  of  determining 
compliance  with  tiiis  requirement,  those 
individuals  with  SDA-defined  barriers 
that  have  been  approved  by  the 
Governor  are  to  be  included  as  well  as 
participants  in  school-wide  projects 
under  section  263(g)  and  participants  in 
five  percent-funded  projects. 

To  further  reinforce  JTPA's  focus  on 
serving  hard-to-serve  participants,  the 
Department  encourages  Governors  to 


-  design  incentive  pohcies  that  expUcitly 
promote  increased  service  to  that  group. 
For  example,  Governors  may  wish  to 
adjust  themselves  based  on  the  degree  to 
which  SDAs  exceed  the  incentive 
eligibility  "gate"  or  on  a  sliding  scale  of 
continuous  improvement. 

Improved  Service  to  Out-of-School 
Youth  and  Employer-Assisted  Benefits 
Incentive  Award  Criteria 

About  30  percent  of  all  commenters 
mentioned  this  issue.  Most  of  the 
comments  requested  additional 
guidance  and  clarification  on  how  these 
two  items  could  be  incorporated  into 
incentive  award  policies  and  asked 
whether  Governors  could  ignore  or 
"zero  weight"  either  one  of  them  in  the 
awarding  of  incentives.  The  Department 
is  sensitive  to  concerns  about 
establishing  incentive  criteria  without 
sufficient  information  on  the  program's 
prior  experience  in  placing  individuals 
in  jobs  with  employer-assisted  benefits; 
or  in  the  case  of  out-of-school  youth,  in 
the  absence  of  effective  program  models 
that  have  a  positive  impact  on  a  youth's 
long-term  earnings  potential. 

In  response  to  the  field  comments 
several  changes  have  been  made  to  the 
incentive  policy  guidance  as  originally 
proposed.  First,  Governors  will  be 
encouraged,  but  not  required,  to  include 
these  criteria  in  State  incentive  policy 
for  PY  1994.  States  vdll  be  required  to 
incorporate  these  criteria  (i.e..  they 
cannot  be  zero-weighted)  beginning  in 
PY  1995.  In  the  interim  States  can  use 
data  from  the  Standardized  Program 
Information  Reports  (SPIR)  for  PYs  1992 
and  1993  to  establish  performance 
benchmarks  for  programs  serving  out-of- 
school  youth  and  job  placements 
providing  employer-assisted  benefits. 
Therefore,  the  Department  is  giving 
Governors  maximum  flexibility  in  terms 
of  how  these  criteria  may  be  applied. 
Suggested  approaches  for  rewarding 
improved  service  to  out-of-school  youth 
and  placements  in  jobs  providing 
employer-assisted  benefits  will  be 
included  in  the  Training  and 
Employment  Guidance  Letter  appended 
to  this  Notice. 

Several  commenters  noted  that  the 
intent  of  the  incentive  provisions  is  to 
encourage  service  to  more  out-of-school 
youth;  thus.  SDAs  should  be  rewarded 
solely  on  the  extent  to  which  they 
exceed  the  statutory  minimum  service 
levels.  The  Department's  position  is  that 
rewarding  SDAs  simply  on  the  basis  of 
increasing  the  numbers  of  out-of-school. 
youth  does  not  go  far  enough  in 
addressing  the  disappointing  findings 
from  the  National  JTPA  study.  Thus, 
while  SDAs  will  not  be  exempted  from 
the  statutory  requirement  to  serve  at 


least  50%  out-of-scbool  youth,  ETA  is 
encouraging  States  to  use  incentive 
funds  to  pilot  innovative  youth  models 
and  to  evaluate  and  replicate  promising 
strategies. 

20-Hour  Requirement 

Section  106(k)  of  JTPA  requires  for 
performance  standards  puiposes  that 
employment  be  for  at  least  20  or  more 
hours  per  week.  This  requirement 
applies  to  Title  Il-A  (adults),  Title  JJ-C 
(youth).  Section  204(d}  (older  workers), 
and  "Title  HI  (dislocated  workers) 
programs.  About  1 5  percent  of  the 
comments  questioned  the 
reasonableness  of  this  requirement  for 
in-school  youth,  older  workers,  or 
disabled  participants,  and  requested 
that  the  Department  waive  it  in  these 
cases.  Since  this  requirement  is 
explicitly  defined  in  the  statute,  it 
cannot  be  waived. 

Several  comraenlers  also  requested 
clarification  about  the  reference  period, 
i.e.,  whether  a  "week"  means  5  or  7 
days  and  whether  follow-up  is  needed 
to  verify  that  an  individual  actually 
worked  for  at  least  20  hours.  For 
determining  complianoe  with  this 
provision,  a  "week"  means  a  period  of 
7  ctmsecutive  days,  and  the  20  or  more 
hours  is  to  be  understood  as  a  condition 
of  employment.  (See  section  b  of  tb« 
attached  TEGL.)  No  formal  verification 
is  required,  hut  the  Department 
encourages  States  to  set  up  a  system  thai 
would,  at  a  minimum,  provide  for 
random  checking  to  assess  compliance 
by  SDAs 

Definition  of  "FoUure  loMeet 
Standards" 

Section  1061j){i)(A)  of  JTPA  requires 
the  Secretary  to  establish  uniform 
criteria  of  detennining  whether  a  service 
delivery  area  fails  to  meet  performance 
standards.  To  comply  with  this 
provision,  the  Department  specified  the 
number  of  failed  standards  which 
constitute  overall  failure.  Commenters 
generally  agreed  with  the  concept  of  a 
uniform  definition  of  performance 
failure;  however,  there  was  minor 
opposition  to  defining  overall  failure  as 
missing  a  combination  of  any  three 
standards  or  simply  missing  both  youth 
standards.  The  Diepartment  was 
criticized  for  placing  too  much  weigbl 
on  the  youth  standards.  Given 
Congressional  interest  in  improving  the 
quality  of  service  to  youth,  as  reflected 
in  various  provisions  in  the  amended 
JTPA,  and  given  the  need  to  respond  to 
the  programmatic  issues  raised  by  the 
National  JTPA  Study,  the  Department 
believes  its  emphasis  on  youth  program 
performance  is  appropriate.. 
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least  50%  out-of-scbool  youth,  ETA  is 
encouraging  States  to  use  incentive 
funds  to  pilot  innovative  youth  models 
and  to  evaluate  and  replicate  prom)sing 
strategies. 

20-Hour  Requirement 

Section  106(k)  of  JTPA  requires  for 
performance  standards  purposes  that 
employment  be  for  at  least  20  or  more 
hours  per  week.  This  requirement 
applies  to  Title  II-A  (adults),  Title  II-C 
(youth),  Section  204(d)  (older  workers), 
and  Title  111  (dislocated  workers) 
programs.  About  1 5  percent  of  the 
comments  questioned  the 
reasonableness  of  this  requirement  Jor 
in-school  youth,  older  workers,  or 
disabled  participants,  and  requested 
that  the  Department  waive  it  in  these 
cases.  Since  this  requirement  is 
explicitly  defined  in  the  statute,  it 
r^nnot  be  waived. 

Several  commenters  also  reqiiested 
clarification  about  the  reference  period, 
i.e.,  whether  a  "week"  means  5  or  7 
days  and  whether  follow-up  is  needed 
to  verify  that  an  individual  actually 
worked  for  at  least  20  hours.  For 
determining  comphanoe  with  this 
provision,  a  "week"  means  a  period  of 
7  consecutive  days,  and  the  20  or  more 
hours  is  to  be  understood  as  a  condition 
of  employment.  (See  st-ction  5  of  the 
attached  TEGL.)  No  formal  verification 
is  required,  hut  the  Department 
encourages  States  to  set  up  a  system  that 
would,  ata  minimum,  provide  for 
random  checking  to  assess  compliance 
by  SDAs 

Definition  of  "FoUure  io  ^feet 
Standards' ' 

Section  106l))(i)lA)  of  jTPA  requires 
the  Secretary  to  establish  uniform 
criteria  of  determining  whether  a  service 
delivery  area  fails  to  meet  performa.nce 
standards.  To  comply  with  this 
provision,  the  Department  specified  the 
number  of  failed  standards  which 
constitute  overall  failure.  Commenters 
generally  agreed  with  the  concept  of  a 
uniform  definition  of  performance 
failure;  however,  there  was  minor 
opposition  to  defining  overall  failure  as 
missing  a  combination  of  any  three 
standards  or  simply  missing  both  youth 
standards.  The  Etepartment  was 
criticized  for  placing  too  much  weigbl 
on  the  youth  standards.  Given 
Congressional  interest  in  improving  the 
quality  of  service  to  youth,  as  reflected 
in  various  provisions  in  the  amended 
JTPA,  and  given  the  need  to  respond  to 
the  programmatic  issues  raised  by  the 
National  JTPA  Study,  the  Department 
believes  its  emphasis  on  youth  program 
performance  is  appropriate. . 


Several  commenters  requested 
clarification  on  whether  SDAs  had  to 
fail  the  same  standards  two  consecutive 
years  to  trigger  a  reorganization.  The 
sanction  policy  does  not  apply  to  the 
same  standards  over  the  two-year 
period.  Thus,  for  the  purpose  of 
identifying  whether  an  SDA  has  foiled 
to  meet  performance  standards  for  two 
consecutive  years,  overall  failure  means 
failing  any  three  core  standards  or  both 
youth  standards  for  two  consecutive 
years.  Definitions  for  meeting  and 
failing  individual  standard's  will  be 
established  by  Governors. 

Performance  Standards  for  Older 
Worker  Programs  Under  Section  204(dj 

The  other  major  area  of  comment 
involved  the  performance  standards  for 
older  worker  programs  under  Section 
204(d).  A  total  of  27  letters  was  received 
from  advocates/service  providers  and 
State  agencies  on  aging.  These  letters 
questioned  the  methodology  and  data 
used  for  setting  the  performance 
standards  levels.  Many  indicated  that 
the  proposed  levels  were  too  high. 
particuJarly  the  level  of  the  average 
wage  at  placement  standard. 

Since  March  1, 1994,  when  the  notice 
appeared  in  the  Federal  Register. 
additional  data  became  available  from 
the  PY  1992  SPIR.  Reported  information 
on  the  Section  204tid;  Older  Worker 
program  was  analyzed  and  used  to 
estabhsh  revised  levels  for  the  standards 
that  are  more  closely  related  to  actual 
experience  for  that  program.  This  has 
resulted  in  a  lower  entered  employTnent 
rate  standard,  but  the  average  wage  at 
placement  standard  remains  unchanged. 
It  should  be  remembered,  however,  that 
the  Secretary's  standards  are  merely 
departure  points  which  will  be  adjusted 
to  account  for  local  economic 
conditions  and  the  characteristics  of  the 
ferminees.  The  Department  will  be 
providing  States  with  a  methodology  for 
making  these  adjustments. 

Performance  Standards  Leveh 

A  total  of  9  comments  was  received 
about  the  overall  performance  levels  for 
Titles  Il-A  and  D--C  standards. 
Comments  were  mixed  with  bard-lo- 
serve  advocates  supporting  both  higher 
and  lower  levels.  The  majority  of 
comments  advocating  lower  levels  were 
from  youth  advocates  who  felt  that  the 
standard  for  youth  employment  was  too 
high  given  the  recent  decline  in  the  rate 
of  placing  youth  in  iobs. 

The  numerical  values  of  the  standards 
are  generally  set  so  that  if  local 
programs  continue  to  perform 
unchanged  from  the  prior  program  year, 
75  percent  of  the  system  are  expected  to 
exceed  their  standards.  The  proposed 


numerical  standards  for  five  of  the  six 
core  measures  (all  but  the  YEER)  and 
the  Title  111  Entered  Employment  Rate 
measure  are  set  in  this  manner,  using 
PY  1992  performance.  Further 
adjustments  were  made  to  reflect  the 
new  20  hour  per  week  minimum 
requirement  for  employment.  To 
arbitrarily  raise  the  level  of  all 
standards,  as  suggested  by  certain 
advocate  groups,  appeared 
counterproductive  when  the 
Department  was  imposing  new  targeJing 
requirements  and  employment  caveats 

One  exception  is  the  numencal 
standard  for  the  YEER  which  if  similarly 
set,  would  lead  to  reduced  standards  for 
SDAs.  The  recently  published  30-month 
.results  from  the  National  JTPA  Study 
suggest  that  employment  and  earnings 
experienced  by  out-of-school  youth  in 
JTPA  fall  short  of  acceptable  levels. 
Therefore,  to  foster  improved  services  !o 
out-of-school  youth,  the  numerical 
standard  for  the  YEER  will  remain  at  its 
current  level  of  41  percent. 

The  Secretary's  standards  for  the  r»f w 
older  worker  performance  measuref 
were  derived  from  an  analysis  of 
available  PY  1992  Section  204(d) ^alc« 
from  the  SPIR.  The  same  general  rules 
that  were  used  for  setting  the  levels  for 
Ibe  Titles  IJ-A,  11-C,  and  Jl!  programs, 
including  the  adjustment  for  20-boia- 
eroployinent,  were  used  for  the  Section 
204id)  program.  Again,  it  roust  be 
emphasized  that  these  national 
standards  are  merely  departure  points 
and  States  must  make  adjustments  to 
account  for  local  condiuoris 

Certifications 

This  issuance  is  proceduroJ  m 
character  and  gives  directions  to  Slates 
and  local  service  dehverers  on  the 
implementation  of  performance 
standards  under  Title  11-A.  Title  3)-C 
Section  204(d),  and  Title  lU  ol  JTPA 
Therefore,  it  is  not  classified  as  "msK  r" 
under  Executive  Order  12291  and  oo 
impact  analysis  is  required.  This 
issuance  has  been  assessed  according  to 
the  Federalist  poUcymaking  criteria 
outlined  in  Executive  Order  12612.  The 
Department  believes  that  this  issusnce 
will  not  materially  limit  the 
policymaking  discretion  of  the  Slates.. 
This  issuance  both  addresses 
Departmental  policy  objectives  and 
perrhits  States  discretionary  authority  >d 
the  appiication  of  performance 
standards.  The  procedural  framework 
included  in  this  issuance  enables  States 
to  better  assist  locahties  in  more 
effective  and  efficient  prtf^nm  dcs^ign 
ond  roansgement. 


;a384 


Signed  at  Wasliingtj>n,  DC.  this  5th  day  of 
)uly.  1994. 

Doug  Ross, 

Assistant  Secretary  of  Labor 


Appendix — Revisiojns 
Performance  Mana 
Performance  Stand|irds 
Years  (PY's)  1994 
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Training  and  Emplc  yment  Guidance 
Letter, 

Training  and  Emplojn  aent  Guidance  Letter 
No. 

From:  Barbara  Ann  Fa  iner.  Administrator  for 
Regional  Manager  lent 

Subject:  Job  Training  1  artnership  Act  (JTPA) 
Title  n  and  Title  1 1  Performance 
Standards  for  PY'!  1994-1995 

1 .  Purpose.  To  tra  ismit  guidance  on 
the  Secretary's  requ  red  performance 
measures  and  the  S(  cretary's 
implementing  instn  ctions  for 
performance  standa  ds  for  Program 
Years  (PY's)  1994  ai  d  1995  (July  1 
1994-June  30.  1995;  July  1, 1995-June 
30.  1996). 

2.  Background.  S*  c.  106  of  JTPA,  as 
amended,  directs  thi  s  Secretary  to 
establish  performani  :e  standards  for 
adult,  youth,  and  dii  located  worker 
programs.  These  standards  may  be 
updated  every  two  years  based  on  the 
most  recent  JTPA  pr  jgrara  experience, 
as  well  as  program  efnphases  and  goals 
estabhshed  by  the  Department  of  Labor. 
The  Secretary  also  is  sues  instructions 
for  implementing  st<  ndards  and 
parameter  criteria  fo  ■  States  to  follow  in 
adjusting  the  Secrets  ry's  standards  for 
ser\'ice  delivery  area  s  (SDAs)  and 
substate  areas  (SSAs  . 

The  Job  Training  I  eform 
Amendments  (JTRA  of  1992  mandated 
significant  changes  i  i  the  design  and 
operation  of  local  jol  i  training  programs, 
as  well  as  the  criterii  used  to  assess 
their  performance.  Rjvised  Section  106 
requires  that  perfom  ance  standards  for 
Title  II-A.  Title  II-C  Section  204(d)  and 
Title  III  programs  me  asure  the  number 
of  job  placements  thj  it  provide  a 
minimum  of  20  houi  s  of  work  per  week, 
and  that  programs  be  rewarded  based  on 
high  performance,  in  creased  service  to 
the  "hard-to-serve."  ind  quahty  job 
placements  that  are  I  oth  high-paving 
and  offer  employer-assisted  benefits. 
Incentive  and  sanctidn  pohcies  are  to  be 
structured  around  more  explicit  criteria, 
and  performance  stai  idards  failure  is 
now  federally  definei  i  to  ensure  greater 
uniformity  in  assess!  ig 
underperformance  nitionwide.  As  a 
result  of  the  JTPA  an  endments.  section 
204(d)  now  mandate!  performance 
measures  for  the  oldt  r  worker  program. 

To  assist  the  Depar  Lment  in 
responding  to  the  sul  stantive  changes 


required  in  the  section  106 
amendments,  a  Technical  Workgroup 
was  convened  in  Washington.  DC,  in 
mid-July  1993.  The  workgroup  had 
representatives  from  State  and  local 
JTPA  programs;  public  interest  groups, 
including  the  Partnership  for  Training 
and  Employment  Careers;  the  U.S. 
Conference  of  Mayors;  the  National 
Association  of  Counties;  the  National 
Governors'  Association;  and  the 
National  Council  on  the  Aging;  and  staff 
from  the  Department  of  Labor  (DOL) 
Office  of  the  Inspector  General.  This 
Guidance  Letter  incorporates,  to  a  large 
extent,  the  workgroup's  findings. 

3.  Performance  Management  Goals  for 
PY's  1994-1995.  Departmental  goals, 
initially  established  for  PY  1990  in 
anticipation  of  the  amendments,  remain 
unchanged  and  are  as  follows: 

— Targeting  services  to  a  more  at-risk 
population; 

— Improving  the  quality  and  intensity 
of  services  that  lead  to  skills  acquisition, 
long-term  employability  and  increased 
earnings; 

— Placing  greater  emphasis  on  basic 
skills  acquisition  to  qualify  for 
employment  or  advanced  education  or 
training;  and 

— Promoting  comprehensive, 
coordinated  human  resource  programs 
to  address  the  multiple  needs  of  at-risk 
populations. 

In  addition,  with  the  passage  of  the 
1992  JTPA  Amendments,  the 
performance  management  system  has 
been  tasked,  through  its  performance 
incentive  policies,  to  improve  service  to 
out-of-school  youth  and  also  to  foster 
employment  in  better  quahty  jobs  which 
offer  high  wages  and  employer-assisted 
benefits. 

These  goals  are  reflected  in  the 
Secretary's  six  Title  II-A  and  Title  II-C 
(core)  measures,  national  numerical 
standards  for  these  measures,  new 
incentive  award  criteria,  and  associated 
reporting  requirements.  Governors  still 
retain  authority  to  estabUsh  additional 
standards  which  reflect  State  pohcy  and 
to  develop  the  specific  approach  to 
determining  incentive  awards. 

This  issuance  specifies  the  national 
standards  for  PY's  1994-1995  and 
introduces  the  new  criteria  which  must 
be  a  part  of  State  incentive  grant 
policies.  Data  to  support  additional  non- 
cost  measxires  will  continue  to  be 
reported  and  Governors  may  use  these 
measures,  or  others  in  making  State 
incentive  award  determinations.  Data  on 
costs  together  with  program 
performance  will  provide  critical 
information  for  State  monitoring,  fiscal 
oversight,  and  assist  States  in  measuring 
returns  on  their  human  resource 
investments. 


The  Department  has  identified  two 
additional  goals  for  PY  1994-1995. 
These  are: 

— Establishing  a  strong  customer 
focus  and  orientation  toward  improving 
the  program's  responsiveness  in  meeting 
the  individual  needs  of  participants; 
and 

— Seeking  and  using  customer 
feedback  to  monitor  the  appropriateness 
of  JTPA  services  and  to  promote 
continuous  program  improvements. 

States  ana  SDAs  are  encouraged  to 
survey  customers  on  a  regular  basis  as 
an  integral  part  of  their  program 
oversight  to  identify  program 
weaknesses  and  to  improve  program 
services.  Technical  assistance  will  be 
made  available  on  cost-effective  ways  to 
gather  and  utilize  such  information. 

4.  Secretary's  National  Standards  for 
PY's  1994-1995.  The  Secretary's 
performance  measures  and  national 
standards  for  Title  II-A,  Title  II-C. 
section  204(d),  and  Title  III  (all  of 
section  302(c)(1)  State  activities,  and 
sections  302(c)(2)  and  302(d)  substate 
area  activities)  are  as  follows: 

PY  1994-1995  Perfomiance  Standards 

Title  II-A 

Adult  Follow-up  Emplovment  Rate 59% 

Adult  Weekly  Earnings  at 

Follow-up S245 

Welfare  Follow-up  Employment 

Rate 47% 

Welfare  Weekly  Earnings  at 

Follow-up S223 

Title  II-C 

Youth  Entered  Emploj-ment  Rate 41% 

Youth  Employability  Enhancement 

Rate 40% 

Section  204(dj  Older  Worker  Programs 

Entered  Employment  Rate 52% 

Average  Hourly  Wage  at  Placement S5.45 

Title  III 

Entered  Employment  Rate 67% 

Average  Wage  at  Placement State 

Determined 

The  Title  II-A  adult  and  welfare 
follow-up  measures  will  continue  to  be 
based  on  individuals  who  terminate 
during  the  first  three  quarters  of  the 
program  year  and  the  last  quarter  of  the 
previous  program  year. 

5.  Explanation  of  Performance 
Standards  Levels.  The  Title  Il-A  and  II- 
C  numerical  standards  were  derived 
from  PY  1992  aggregate  performance 
data  reported  on  the  JTPA  Annual 
Status  Report  (JASR)  and  are  generally 
set  at  a  minimally-acceptable  level  that 
approximately  75%  of  the  SDA's  can  be 
expected  to  exceed. 

Revising  the  numerical  standard  for 
the  Youth  Entered  Employment  Rate 
(YEER)  in  the  same  way  would  lead  to 
reduced  standards  for  SDAs.  However. 


recent  National  JTPA  Study  resiilts 
suggest  that  employment  and  earnings 
experienced  by  out-of-school  youth  in 
JTPA  fall  short  of  acceptable  levels.    .  - 
Therefore,  to  encourage  improved 
services  to  out-df-school  youth,  the 
numerical  standard  for  the  YEER  will 
remain  at  its  current  level  of  41  percent. 

Earnings  standards  have  been 
adjusted  to  account  for  expected  future 
inflation.  Finally,  an  additional  special 
adjustment  has  been  made  to 
employment-related  standards  to 
account  for  the  requirement  in  section 
106(k)  that  permits  credit,  for 
performance  standards  purposes,  only 
for  employment  that  is  scheduled  for  20 
or  more  hours  per  week.  • 

Similar  to  the  Title  II-A  and  Title  II- 
C  standards,  the  Title  III  standard  was 
derived  from  PY  1992  performance  data 
reported  on  the  Worker  Adjustment 
Program  Annual  Program  Report 
(WAPR).  This  standard  is  set  at  a  level 
that,  approximately,  75  percent  of  the 
substate  areas  can  be  expected  to 
exceed.  As  with  the  employment 
measures  for  Titles  II-A  and  II-C,  an 
adjustment  has  been  made  to  take  into        1 
accoimt  the  20-hour  per  week 
employment  requirement.  i 

Since  discrete  aggregate  data  were  not     i 
available  for  PY  1992  Section  204(d) 
Older  Worker  program  performance, 
available  SPIR  data  were  used  to  assist        i 
in  setting  performance  standards  levels 
for  that  program.  As  with  the 
employment  measures  for  Titles  Il-A, 
II-C,  and  III,  an  adjustment  has  been 
made  to  take  into  account  the  20-hour 
per  week  employment  requirement. 

Note:  Programs  operated  under  section 
204(d)  are  State  programs  even  though  they 
may  be  managed  by  various  local  entities. 
Therefore,  performance  standards  will  be 
applied  to  the  total  older  worker  programs 
State-wide.  Unlike  the  adult  and  youth 
programs  under  Title  Il-A/C,  however,  no 
incentive  awards  or  sanctions  are  associated 
with  these  standards. 

6.  Implementing  Provisions.  The 
following  implementing  requirements 
must  be  followed; 

A.  Required  Standards.  For  Titles  11- 
A  and  U-C,  Governors  are  required  to 
set,  for  each  SDA,  a  numerical 
performance  standard  for  each  of  the  six 
Secretary's  measures;  for  the  Older 
Worker  program.  Governors  are  required 
to  set  numerical  Entered  Employment 
Rate  and  Average  Wage  at  Placement 
standards  for  programs  operated  under 
section  204(d);  for  Title  III,  Governors 
are  required  to  set  for  each  substate  area     s 
a  numerical  performance  standard  for         i] 
the  Entered  Employment  Rate  and  are         / 
encouraged  to  establish  an  Average 
Wage  at  Placement  goal  5 


recent  National  JTPA  Study  results 
suggest  that  employment  and  earnings 
experieneed  by  out-of-school  youth  in 
JTPA  fall  short  of  acceptable  levels. 
Therefore,  to  encourage  improved 
services  to  out-bf-school  youth,  the 
numerical  standard  for  the  YEER  will 
remain  at  its  current  level  of  41  percent. 

Earnings  standards  have  been 
adjusted  to  account  for  expected  future 
inflation.  Finally,  an  additional  special 
adjustment  has  been  made  to 
employment-related  standards  to 
accoimt  for  the  requirement  in  section 
106(k)  that  permits  credit,  for 
performance  standards  piuposes,  only 
for  employment  that  is  scheduled  for  20 
or  more  hoiu^  jwr  week.  ■ 

Similar  to  the  Title  II-A  and  Title  II- 
C  standards,  the  Title  III  standard  was 
derived  from  PY  1992  performance  data 
reported  on  the  Worker  Adjustment 
Program  Annual  Program  Report 
(WAPR).  This  standard  is  set  at  a  level 
that,  approximately,  75  percent  of  the 
substate  areas  can  be  expected  to 
exceed.  As  with  the  employment 
measures  for  Titles  II-A  and  II-C,  an 
adjustment  has  been  made  to  take  into 
accoimt  the  20-hour  per  week 
employment  requirement. 

Since  discrete  aggregate  data  were  not 
available  for  PY  1992  Section  204(d) 
Older  Worker  program  performance, 
available  SPIR  data  were  used  to  assist 
in  setting  performance  standards  levels 
for  that  program.  As  with  the 
employment  measures  for  Titles  II-A, 
U-C,  and  III,  an  adjustment  has  been 
made  to  take  into  account  the  20-hour 
per  week  employment  requirement. 

Note:  Programs  of)erated  under  section 
204(d)  are  State  programs  even  though  they 
may  be  managed  by  various  local  entities. 
Therefore,  performance  standards  will  be 
applied  to  the  total  older  worker  programs 
State-wide.  Unlike  the  adult  and  youth 
programs  under  Title  II-A/C,  however,  no 
incentive  awards  or  sanctions  are  associated 
with  these  standards. 

6.  Implementing  Provisions.  The 
following  implementing  requirements 
must  be  followed: 

A.  Required  Standards.  For  Titles  11- 
A  and  II-<^,  Governors  are  required  to 
set,  for  each  SDA,  a  numerical 
performance  standard  for  each  of  the  six 
Secretary's  measures;  for  the  Older 
Worker  program.  Governors  are  required 
to  set  numerical  Entered  Employment 
Rate  and  Average  Wage  at  Placement 
standards  for  programs  operated  under 
section  204(d);  for  Title  III,  Governors 
are  required  to  set  for  each  substate  area 
a  numerical  performance  standard  for 
the  Entered  Employment  Rate  and  are 
encouraged  to  establish  an  Average 
Wage  at  Placement  goal 
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B.  Setting  the  Standards.  Consistent 
with  new  legislative  provisions, 
Governors  are  now  required  to  adjust 
the  Secretary's  performance  standards  to 
reflect  local  area  circumstances  (section 
106(d)).  Such  adjustments  apply  to  Title 
II-A,  Title  U-C,  section  204(d)  and  Title 
III  programs,  and  must  conform  to  the 
Secretary's  parameters  described  below: 

1.  Procedures  must  be: 
—Responsive  to  the  intent  of  the  Act, 
— Consistently  applied  among  the 

SDA's/SSA's, 

— Objective  and  equitable  throughout 
the  State, 

— In  conformance  with  widely 
accepted  statistical  criteria; 

2.  Source  data  must  be: 
— Of  public  use  quality, 
— Available  upon  request; 

3.  Results  must  be: 
— Documented, 

— Reproduuble;  and 

4.  Adjustment  factors  must  be  limited 

to: 

— Economic  factors, 

— Labor  market  conditions, 

— Geographic  factors, 

— Characteristics  of  the  population  to 
be  served, 

— Demonstrated  difliculties  in  serving 
the  population  (this  adjustment  factor  is 
new),  and 

— ^Type  of  services  to  be  provided. 

The  Department  offers  Governors  an 
adjustment  methodology  that  conforms 
both  to  these  parameters  and  to  the 
requirement  in  section  106(d).  This 
methodology  covers  Title  II-A,  Title  II- 
C  Section  204(d),  and  Title  III  programs 
and  will  be  provided  to  States  in  a  soon- 
to-be  issued  Training  and  Employment 
Information  Notice.  Should  the 
Governor  choose  to  use  an  alternate 
methodology,  or  make  adjustments  not 
addressed  by  the  Departmental  model,  it 
must  conform  to  the  parameter  criteria 
and  be  documented  in  the  Governor's 
Coordination  and  Special  Services  Plan 
(GCSSP)  prior  to  the  program  year  to 
which  it  applies.  The  State  Job  Training 
Coordinating  Council  and,  where 
appropriate,  the  State  Human  Resources 
Investment  Council  must  have  an 
opportunity  to  consider  adjustments  to 
the  Secretary's  standards  and  to 
recommend  variations.  To  determine 
whether  an  SDA  has  met  or  exceeded  a 
performance  standard,  Governors  must 
use  actual  end-of-year  program  data  to 
recalculate  the  performance  standards. 

C.  Performance  Standards  Definitions. 
Governors  must  calculate  the 
performance  of  their  SDA's,  SSA's,  and 
section  204(d)  programs  according  to 
the  definitions  included  in  the 
Attachments. 

D.  Tides  II-A  and  11-C  Incentive  and 
Sanction  Policies.  Performance 


standards  are  to  be  established  for 
programs  hinded  under  Titles  II  and  ID 
of  the  Act.  In  applying  the  Secretar\  s 
standards  for  Titles  Il-A  and  U-C. 
Governors  must  use  the  six  core 
measures  and  also  consider  criteria 
relating  to  programs  successfully 
serving  out-of-school  youth  and 
placement  in  jobs  providing  employer- 
assisted  benefits.  Governors  are 
encouraged  to  begin  using  these  criteria 
in  PY  1994  incentive  policies;  these 
criteria  are  required  (i.e.,  they  caimot  be 
zero-weighted)  to  be  incorporated  into 
State  incentive  policies  beginning  in  PY 
1995.  Governors  may  select  additional 
non-cost  measures,  such  as  increased 
service  to  hard-to-serve  participants,  to 
form  the  basis  of  incentive  policies  as 
long  as  the  following  criteria  are  met: 

1.  As  the  basis  for  making  incentive 
awards,  the  Governors  must  use  all  (i.e.. 
carmot  "zero  weight"  any^  of  the  six 
Secretary's  core  measures.  Beginning  in 
PY  1995,  Governors  will  also  be 
required  to  reward  irmovative  out-of- 
school  youth  program  models  either 
identified  by  the  Department  of  Labor  or 
recognized  by  the  State  as  having  a 
demonstrated  record  of  success,  and 
placements  in  jobs  providing  employer- 
assisted  benefits.  Although  successful 
programs  for  out-of-school  youth  remain 
the  cornerstone  of  out-of-school 
incentives,  SDA's  will  still  be  expected 
to  exceed  the  50  percent  minimum 
service  level  to  be  rewarded  under  that 
criterion.  Governors  have  considerable 
flexibility  in  implementing  the  new 
incentive  criteria.  Suggested  approaches 
to  addressing  these  criteria  are  included 
as  Attachments  3  and  4  to  this  TEGL. 
Decisions  regarding  the  relative  weight 
or  emphasis  of  each  core  measure  (e.g.. 
the  Youth  Entered  Employment  Rate) 
and  incentive  criterion  (e.g.,  placement 
in  jobs  with  employer-assisted  benefits) 
in  a  State's  incentive  award  formula  rest 
with  the  Governor. 

The  core  measures  will  be  the  basis 
for  identifying  SDA's  that  are  candidates 
for  technical  assistance  and  for 
imposing  sanctions.  At  least  75  percent 
of  the  funds  set  aside  for  performance 
incentives  must  be  related  to  these 
measures  and  the  out-of-school  youth 
and  employer-assisted  benefits  criteria 
in  accordance  with  section  106{b)(7)(Ej. 

2.  Cost  standards  cannot  be  used  for 
incentive  award  purposes.  However, 
States  are  reminded  of  the  integral  role 
of  financial  reviews  in  program 
management.  States  are  encouraged  to 
explore  ways  of  relating  overall  ccsts  of 
job  training  to  more  direct  measures  of 
long-term  employment,  earnings  and 
reductions  in  welfare. 

3.  Incentive  policies  may  include 
adjustments  to  incentive  award  amour,  s 
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based  upon  factors  sucn  as  grant  size, 
additional  services  to  tie  hard-to-serve, 
intensity  of  service,  an(  expenditure 
level. 

4.  A  Secretary's  stani  ard  for  service  to 
the  hard-to-serve,  as  re(  [uired  by  section 
106(b)(7)(B)  of  JTPA.  hi  is  been 
established  in  the  form  of  a  stand-alone 
eligibility  criterion  ('"gj  te")  for  incentive 
awards.  In  order  for  an  SDA  to  be 
eligible  to  receive  any  i  ncentive  award, 
at  least  65  percent  of  bi  th  the  SDA's  (a) 
Title  n-A  and  (b)  Title  II-C  (in-school 
and  out-of-school  yout  i  combined) 
participants  receiving  t  raining  and;' or 
other  service  beyond  ol  ijective 
assessment  must  be  hai  d-to-serve.  The 
definitions  of  hard-to-s  ;rve  are  to  be 
consistent  with  the  def  nitions  in 
sections  203(b),  263(b),  and  263(d)  of 
the  Act.  For  the  purpos  b  of  determining 
compliance  with  this  n  quirement. 
Governors  are  to  inclut  e  any  SDA- 
defined  barriers  that  ha  ve  been 
approved  by  the  Goven  lor,  as  well  as 
the  characteristics  of  p<  rticipants  in 
school-wide  projects  uj  ider  section 
263(g)  and  participants  in  five  percent- 
funded  projects. 

5.  For  those  -SDAs  ih  at  successfully 
"pass  through"  the  gat( ,  three  criteria 
(in  addition  to  any  fun(  s  set  aside  for 
Governors'  standards)  \  nil  determine 
the  amount  of  the  incei  itive  award:  (1) 
exceeding  the  Secretar]  's  performance 
standards,  (2)  providin  ;  quality  service 
to  out-of-school  youth,  ind  (3)  placing 
participants  in  employ)  aent  that 
provides  employer-assi  sted  benefits. 

— The  definition  of  "  jmployer- 
assisted  l)enefits"  is  to  )e  consistent 
with  the  SPIR  definitio  i  (see 
Attacbmect  4).  For  the  jurposes  of 
reporting  and  performa  ice  standards, 
fringe  benefits  count  sc  long  as  they  are 
an  acknowledged  comf  onent  of 
employment  condition ;,"  whether 
actually  received  at  the  time  of 
placement  or  not.  Thus ,  State  incentive 
policies  will  be  structu  ed  to  include 
benefit  information  for  those 
participants  who  enten  d  employment  at 
termination,  and  Govei  nors  will  have 
considerable  latitude  ii  implementing 
this  incentive  policy  re  quirement. 

6.  Consistent  with  pi  jsent  DOL 
policy,  SDA's  that  pass  through  the 
"gate"  and  exceed  all  s  x  of  the 
Secretary's  Titles  II-A  i  ind  11-C 
standards  must  receive  an  incentive 
award. 

7.  Determination  of  a  n  SDA's  failure 
to  meet  these  standard!  and  the 
consequent  imposition  of  technical 
assistance  and  reorgani  zation 
requirements  under  se<  tion  106{j)  will 
be  based  only  on  the  S<  cretary's  Title  II- 
A  and  Title  D-C  core  n  easures. 


— "Meeting  Performance  Standards"^ 
overall  is  defined  as  meeting  at  least 
four  of  the  six  core  standards,  one  of 
which  must  be  a  youth  standard. 
Conversely,  overall  "Failure"  is  defined 
as  failing  any  three  (3)  or  more  of  the 
core  standards  or  failing  both  youth 
standards.  Definitions  for  meeting  and 
failing  individual  standards  will  be 
established  by  Governors. 

— Failure  for  the  first  year  precludes 
an  SDA  from  receiving  any  incentive 
awards  and  requires  Governors  to 
provide  technical  assistance  to  the 
underperforming  SDA. 

— Failure  in  the  second  consecutive 
year  precludes  an  SDA  fi-om  receiving 
any  incentive  award  and  requires 
Governors  to  impose  a  reorganization 
plan. 

8.  Section  106(j)(3)  requires  each  State 
to  report  to  the  Secretary,  not  later  than 
90  days  after  the  end  of  each  program 
year,  the  actual  performance  and 
performance  standards  for  each  SDA 
within  that  State.  Within  the  same 
timeframe,  technical  assistance  plans 
developed  by  the  State  are  required  for 
each  SDA  "failing"  for  the  first  year.  A 
90-day  timeframe  also  applies  to  the 
imposition  of  a  reorganization  plan, 
which  is  mandatory  when  an  SDA 
"fails"  for  a  second  consecutive  year. 
Specific  procedures  for  the  formal 
performance  standards  report  and 
required  State  action  will  be  provided 
under  separate  cover.  However,  in 
addition  to  the  formal  annual  process, 
there  should  be  ongoing  oversight  of 
SDA  performance  and  continuous 
technical  assistance  and  capacity- 
building  aimed  at  addressing  areas 
where  program  performance  can  be 
improved.  In  addition,  the  Employment 
and  Training  Administration  will 
initiate  a  national  JTPA  Report  Card  that 
will  highlight  programs  showing  the 
greatest  returns  on  their  human  resource 
investments  in  terms  of  high-quality 
employment  (type  of  job,  wages  and 
fringe  benefits)  for  those  participants 
most  at-risk  of  failure.  Further 
information  on  the  content  and 
procedures  for  preparing  the  "report 
card  '  will  be  provided  separately. 

9.  Governors  must  specify  in  the 
GCSSP  their  incentive  award  policy 
under  section  202(c)(1)(B)  and 
202(c)(3)(A)  and  imposition  of  sanctions 
policy  under  section  106(j).  It  is 
recognized  that  the  timing  of  this 
issuance  may  preclude  some  States  from 
submitting  complete  incentive  policies 
with  their  FY  1994-95  GCSSPs.  States 
are  to  provide  as  much  information  as 
possible  in  compliance  with  required 
due  dates  and  submit  a  GCSSP 
amendment  containing  complete 


information  no  later  than  August  31, 
1994. 

10.  In  PY  1994  and  1995,  Governors 
will  continue  to  have  the  authority  to 
exclude  pilot  projects  serving  "hard-to- 
serve"  individuals  funded  from  the  5 
percent  incentive  fund  set-aside  in 
computing  their  standards  and  actual 
performance.  States  and  SDA's  are 
encouraged  to  use  such  funds  to 
develop  or  repUcate  model  programs 
serving  out-of-school  youth,  particularly 
those  based  on  contextual  learning 
models. 

Note:  For  those  SDA's  in  which  "incentive 
projects"  are  indistinguishable  from  those 
that  provide  general  training,  these  programs 
would  not  be  considered  exempt  from 
performance  standards. 

7.  State  Action.  States  are  to  distribute 
this  Guidance  Letter  to  all  officials 
within  the  State  who  need  such 
information  to  implement  the  new 
performance  standards  policies  and 
requirements  for  PY  1994-95.  It  is 
especially  critical  that  States,  State 
Councils,  Private  Industry  Councils  and 
SDA  o{>erational  staff  become 
thoroughly  familiar  with  the  new 
provisions  concerning  incentive  and 
sanctions  policies. 

A  copy  of  this  Guidance  Letter  is  also 
being  sent  to  your  State  JTPA  Liaison, 
the  State  Wagner- Feyser  Administering 
Agency,  and  the  State  Worker 
Adjustment  Liaison. 

8.  Inquiries.  Questions  concerning 
this  issuance  may  be  directed  to  Steven 
Aaronson  at  (202)  219-5487,  ext.  107. 

9.  Attachments. 

1.  Definitions  for  Performance 
Standards; 

2.  Youth  Employability  Enhancement 
Definitions; 

3.  Rewarding  Model  Programs  for 
Out-of-School  Youth; 

4.  Rewarding  Placements  in  Jobs 
Providing  Employer-Assisted  Benefits. 

Attachment  1 — Definitions  for 
Performance  Standards 

Those  terminees  who  receive  only 
objective  assessment  and/or  supportive 
services  (or  only  objective  assessment 
and/or  supportive  services  and  entered 
employment)  are  to  be  excluded  from 
the  calculation  of  performance 
outcomes  for  Title  II-A,  Title  II-C,  and 
section  204(d)  older  worker  programs. 
Participants  in  special  5-percent-funded 
projects  may,  at  the  discretion  of  the 
Governor,  also  be  excluded  from  the 
calculation  of  performance  outcomes  for 
Title  n-A  and  Title  Il-C. 

The  following  defines  the  Title  II-A 
performance  standards: 

1.  Adult  Follow-Up  Employment 
Rate — ^Total  number  of  adult 
respondents  who  were  employed  (for  at 


least  20  hours  per  week)  during  the  13th  ( 

full  calendar  week  after  termination,  \ 

divided  by  the  total  number  of  adult  t 

respondents  (i.e.,  terminees  who  ^ 
completed  follow-up  interviews). 

2.  Adult  FoUow-Up  Weekly       , 
£orn/ngs— Total  weekly  earnings  for  all  j 
adult  respondents  who  were  employed  ( 
(for  at  least  20  hours  per  week)  during 

the  13th  full  calendar  week  after  j 

termination,  divided  by  the  total  j 

number  of  adult  respondents  employed  g 
(for  at  least  20  hours  per  week)  at  the 

time  of  follow-up.  f- 

Welfare  I 

3.  Welfare  Follow-Up  Employment 
flafe— Total  number  of  adult  welfare 
respondents  who  were  employed  (for  at  ? 
least  20  hours  per  week)  during  the  13th  '! 
full  calendar  week  after  termination, 
divided  by  the  total  number  of  aduh 
welfare  respondents  (i.e.,  terminees  who  ^ 
completed  follow-up  interviews).            "  ^ 

4.  Welfare  Follow-Up  Weekly  ^ 
Earnings — Total  weekly  earnings  for  all  '- 
adult  welfare  respondents  employed  (for  P 
at  least  20  hours  per  week)  during  the 
13th  full  calendar  week  after  a 
termination,  divided  by  the  total  ^ 
number  of  adult  welfare  respondents  ° 
empIo>'ed  (for  at  least  20  hours  per  *' 
week)  at  the  time  of  follow-up.  ° 

Note:  The  Title  II-A  adult  and  welfare  E 


follow-up  emplo>Tnent  measures  will 
continue  to  be  based  on  individuals  who 
terminate  during  the  first  three  quarters  of 

the  program  year  and  the  last  quarter  of  the  ^! 

previous  program  year.  If  the  response  rates  ^' 

for  those  empk>yed  at  tenninatioD  and  those  S' 

not  employed  at  termination  in  an  SDA  differ  si 

by  more  than  5  percentage  points  in  either  p 
the  adult  or  welfare  samples,  then  the 
calculations  of  the  follow-up  outcomes  for 

that  group  must  be  modified  to  adjust  for  ^' 

non-response  bias.  The  following  defines  the  °' 
Title  II-JC  performance  standards: 

5.  Youth  Entered  Employment  Rate  ^ 
{Y'EERh-Total  number  of  youth  who  ^^ 
entered  employment  at  termination  (for 

at  least  20  hours  per  week),  divided  by  " 

the  total  nimiber  of  youth  who  ^' 

terminated,  excluding  those  potential  ^' 

dropouts  who  are  reported  (on  the  "' 
Standardized  Program  Information 

Report  (SPIR])  as  remained-in-school  ^* 

and  dropouts  who  are  reported  (on  the  ^' 

SPIR)  as  retumed-to-school.  P" 

Note:  As  in  past  practice,  youth  terminees 
who  remain-in-scfaool  or  retum-to-school 

and  who  also  enter  emplojTnent  will  not  be  ^ 
excluded  from  the  termination  pool  reflected 

in  the  denominator  of  the  Youth  Entered  P^ 
Emplo>TiieDt  Rate.  However,  only 

employment  of  at  least  20  hours  per  week  n\ 

satisfies  the  requirement  for  "employment."  er 

6.  Youth  Employability  Enhancement  wi 
Rate  (}'EEN)— Total  number  of  youth  w 
who  attained  Mie  of  the  employability  or 
enhancements  at  termination,  whether  la 


least  20  hours  per  week)  during  the  13th 
full  calendar  week  after  termination, 
divided  by  the  total  number  of  adult 
respondents  (i.e.,  terminees  who 
completed  follow-up  interviews). 
2.  Adult  Follow-Up  Weekly       , 
£orn/ngs— Total  weekly  earnings  for  all 
adult  respondents  who  were  employed 
(for  at  least  20  hours  per  week)  during 
the  13th  full  calendar  week  after 
termination,  divided  by  the  total 
number  of  adult  respondents  employed 
(for  at  least  20  hours  per  week)  at  the 
time  of  follow-up. 
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Welfare 

3.  Welfare  FoUow-Up  Employment 
flafe— Total  number  of  adult  welfare 
respondents  who  were  employed  (for  at 
least  20  hours  per  week)  during  the  13th 
full  calendar  week  after  termination, 
divided  by  the  total  number  of  adult 
welfare  respondents  (i.e.,  terminees  who 
completed  follow-up  inter\'iews). 

4.  Welfare  Follow-Up  Weekly 
Earnings — Total  weekly  earnings  for  all 
adult  welfare  respondents  employed  (for 
at  least  20  hours  per  week)  during  the 
13th  full  calendar  week  after 
termination,  divided  by  the  total 
number  of  adult  welfare  respondents 
emplo>'ed  (for  at  least  20  hours  per 
week)  at  the  time  of  follow-up. 

Note:  The  Title  II-A  adult  and  welfare 
follow-up  employment  measures  will 
continue  to  be  based  on  individuals  who 
terminate  during  the  first  three  quarters  of 
the  program  year  and  the  last  quarter  of  the 
previous  program  year.  If  the  response  rates 
for  those  empioyed  at  termination  and  those 
not  employed  at  termination  in  an  SDA  differ 
by  more  than  5  percentage  p»oints  in  either 
the  adult  or  welfare  samples,  then  the 
calculations  of  the  follow-up  outcomes  for 
that  group  must  be  modified  to  adjust  for 
non-response  bias.  The  following  defines  the 
Title  U-C  performance  standards: 

5.  Youth  Entered  Employment  Rate 
iYEEE} — Total  number  of  youth  who 
entered  employment  at  termination  (for 
at  least  20  hours  per  week),  divided  by 
the  total  number  of  youth  who 
terminated,  excluding  those  potential 
dropouts  who  are  reported  (on  the 
Standardized  Program  Information 
Report  (SPIR])  as  remained-in-school 
and  dropouts  who  are  reported  (on  the 
SPIR)  as  retumed-to-school. 

Note:  As  in  past  practice,  youth  terminees 
who  remain-in-school  or  retum-to-school 
and  who  also  enter  emplojTiient  will  not  be 
excluded  from  the  termination  pool  reflected 
in  the  denominator  of  the  Youth  Entered 
Employment  Rate.  Howe\'er,  only 
employment  of  at  ieast  20  hours  per  week 
satisfies  the  requirement  for  "employment." 

6.  Youth  Employobility  Enhancement 
Rate  d'EENh-Total  number  of  youth 
who  attained  Mie  of  the  employability 
enhancements  at  termination,  whether 


or  not  they  also  obtained  a  job,  divided 
by  the  total  number  of  youth  who 
terminated. 

Youth  Employability  Enhancements 
include: 

a.  Attained  (two  or  more)  PIC- 
recognized  Youth  EmplojTnent 
Competencies. 

b.  Completed  major  level  of  education 
followijuj^participation  of  at  least  90 
calendar  days  or  200  hours  in  JTPA 
activity. 

c.  Entered  and  retained  for  at  least  90 
calendar  days  or  200  hours  in  non-Title 
II  training  w  received  a  certification  of 
occupational  skiU  attainment. 

Note:  It  is  expected  that  the  u/fimafe  result 
of  this  outcome  will  be  the  attainment  of  a 
job-specific  skill  competency  on  the  part  of 
the  terminee. 

d.  Returned  to  and  retained  in  full- 
time  school  (dropouts  only)  for  one 
semester  or  at  least  120  calendar  days, 
attained  a  basic  or  job-specific  skill 
competency,  and  made  satisfactory 
progress. 

Note:  For  the  purposes  of  this  outcome, 
and  the  remained  in  school  outcome 
described  below,  "school"  includes 
alternative  schools,  defined  as  a  specialized, 
structured  curriculum  offered  inside  or 
outside  of  the  public  school  system  which 
may  provide  worWstudy  and/or  General 
Educational  Development  (GED)  test 
preparation. 

e.  Remained  in  school  for  one 
semester  or  at  least  120  calendar  days 
(for  youth  at  risk  of  dropping  out  of 
school),  attained  a  basic  or  job-specific 
skill  competency,  and  made  satisfactory 
progress. 

Note:  For  youth  aged  14  and  15.  the 
acceptable  competencies  will  be  basic  skills 
or  pre-employment/work  maturity. 

The  following  defines  Section  204(d) 
Older  Worker  program  performance 
standards:  . 

1.  Entered  Employment  Rate— Total 
number  of  individuals  who  entered 
employment  of  at  least  20  hours  per 
week  at  termination,  divided  by  the         ' 
number  of  total  terminations. 

2.  Average  Wage  at  Placement— Total 
hourly  wage  rate  of  all  terminees  who 
entered  emplojTnent  of  at  least  20  hours 
per  week  at  termination,  divided  by  the 
number  of  terminees  who  entered 
employment  of  at  least  20  hours  per 
week  at  termination. 

The  following  defines  the  Title  III 
performance  standard: 

1.  Entered  Employment  Rate— Total 
number  of  individuals  who  entered 
employment  of  at  least  20  hours  per 
week  at  termination,  excluding  those 
who  were  recalled  or  retained  by  the 
original  employer  after  receipt  of  a 
layoff  notice,  divided  by  the  total 


terminations,  excluding  those  who  were 
recalled  or  retained  by  the  original 
employer  after  receipt  of  a  layoff  notice. 

Note:  As  indicated  in  the  definitions  listed 
above,  for  performance  standards  purposes, 
the  term  "employment"  means  employment 
for  20  or  more  hours  per  week.  For 
detemiining  compliance  with  this  provision. 
a  "week"  means  a  period  of  7  consecutive 
days,  and  the  20  or  more  hours  is  to  Ije 
understood  as  a  condition  of  the 
employment  No  formal  verification  is 
required,  but  the  Department  encourages 
Stated  to  set  up  a  system  that  would,  at  a 
minimum,  provide  for  random  checking  to 
assess  compliance  by  SDAs 

Attachment  2— Youth  Employability 
Enhancement  Definitions 

"Youth  Employability  Enhancement" 
means  an  outcome  for  youth,  other  than 
entered  unsubsidized  employment, 
which  is  recognized  as  enhancing  long- 
term  employability  and  contributing  to 
the  potential  for  a  long-term  increase  in 
earnings  and  emploj-ment.  Outcomes 
which  meet  this  requirement  shall  be 
restricted  to  the  following: 

(1)  Attained  PIC-Recognized  Youth 
Employment  Competencies  (two  or 
more  reported  from  SPIR  items  36a.  36d. 
and  36e); 

(2)  Returned  to  Full-Time  School; 

(3)  Remained  in  School; 

(4)  Completed  Major  Level  of 
Education;  or 

(5)  Entered  Non-Title  II  Training. 
1.  Attained  PIC-Recognized  Youth 

Employment  Competencies — The  total 
nimiber  of  youth  who  demonstrated 
proficiency,  as  defined  by  the  PIC  in  two 
or  more  of  the  following  three  skill  areas 
in  which  the  terminee  was  deficient  at 
enrollment:  (1)  pre-emplovment/work 
maturity  (SPIR  item  36a);  (2)  basic 
education  (SPIR  item  36d);  or  (3)  job- 
specific  skills  (SPIR  item  36e). 
Competency  gains  must  be  achieved 
through  program  participation  and  be 
tracked  through  sufficiejitly  developed 
systems  that  must  include:  quantifiable 
learning  objectives,  related  curricula/ 
training  modules,  pre  and  post- 
assessment,  employability  planning, 
documentation,  and  certification. 

The  completely  detailed  definition  for 
Youth  Employment  Competency 
systems  is  located  in  the  Standardized 
Program  Information  Reporting  System 
(SPIR)  instructions. 

2.  Returned  to  Full-Time  School— The 
total  niunber  of  youth  who:  (1)  had 
returned  to  full-time  secondary  school  • 
{e.g..  junior  high  school,  middle  school 
and  high  school)  including  an 
alternative  school  if,  at  the  time  of 
intake,  the  participant  was  not  attending 
school  (exclusive  of  summer  school) 
and  bad  not  obtained  a  high  school 
diploma  or  equivalent;  and  (2)  prior  to 
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retained  in  school 
at  least  120  calendar 


specialized, 
offered  inside  or 
school  system 
work/study  and/or 


termination,  had 
for  one  semester  or 
days. 

Alternative  Scho  jl — A 
structured  curricul  im 
outside  of  the  publ  c 
which  may  provid< 
GED  preparation. 

Note:  To  obtain  credit  for  Returned  to  Full- 
Time  School  and  Ren  ained  in  School 
(described  below),  SL  A's  must  be  prepared  to 
demonstrate  that  reteiition  results  from 
continuing,  active  participation  in  JTPA 
activities  and  the  you^h  must:  (1)  be  making 
8ati.sfactory  progress  i^  school;  and  (2)  (for 
youth  aged  16-21)  attain  a  PIC-approved 
Youth  Employment  Qompetency  in  Basic 
Skills  or  )ob-Specific  Skills;  or  (3)  (for  youth 
aged  14-15)  attain  a  FIC-approved  Youth 
Employment  Compet(  incy  in  Pre- 
employTnenL'Work  M  ituhty  or  Basic  Skills. 

Satisfactory  Pmg  'ess  in  School — An 
SDA,  in  cooperatioi  with  the  local 
school  system,  mu^  develop  a  written 
poUcy  that  defines  m  individual 
standard  of  progres  s  for  each  participant 
that  he  or  she  is  rec  uired  to  meet.  Such 
a  standard  should,  it  a  minimum, 
include  both  a  qualitative  element  of  a 
participant's  progress  (e.g.,  performance 
on  a  criterion-refen  need  test  or  a  grade 
point  average)  and  i  quantitative 
element  (e.g.,  a  timit  limit  for 
completion  of  the  p  rogram  or  course  of 
study).  This  policy  may  provide  for 
exceptional  situatii  ns  in  which  students 
who  do  not  meet  \h  e  standard  of 
progress  are  nonetlieless  making 
satisfactory  progres  s  during  a 
probationary  perio<  because  of 
mitigating  circumsl  ances. 

3.  Remained  in  S  :hool — The  total 
number  of  youth  w  lo,  prior  to 
termination,  had  b<  en  retained  in  full- 
time  secondary  sch  doI,  including 
alternative  school,  or  one  semester  or  at 
least  120  calendar  <  ays.  A  youth  may  be 
reported  as  Remain  ed-in-School  only  if 
he/she  was  attendii  ig  school  at  the  time 
of  intake,  had  not  r  iceived  a  high  school 
diploma  or  its  equi  talent,  and  was 
considered  "at  risk  of  dropping  out  of 
school,"  as  defined  by  the  Governor  in 
consultation  with  t  le  State  Educatioq 
Agency. 

4.  Completed  Ma  or  Level  of 
Education — The  toi  al  number  of  adults/ 
youth  who,  prior  tc  termination,  had 
completed,  during  <  (nrollment  in  the 
program,  a  level  of  educational 
achievement  which  had  not  been 
reached  at  entry.  L<  vels  of  educational 
achievement  are  s©  :ondary  and  post- 
secondary.  Comple  ion  standards  shall 
be  governed  by  Sta  e  standards  and 
shall  include  a  higl  school  diploma, 
GED  Certificate  or  <  quivalent  at  the 
secondary  level,  an  i  shall  require  a 
diploma  or  other  w  ritten  certification  of 
completion  at  the  p  ost-secondary  level. 


Note:  To  obtain  credit,  completion  of  a 
major  level  of  education  must  result 
primarily  from  active  JTPA  program 
participation  of  at  least  90  calendar  days  or 
200  hours,  usually  prior  to  the  completion  of 
the  major  level  of  education. 

5.  Entered  Non-Title  II  Training — The 
total  number  of  adults/youth  who,  prior 
to  termination,  had  entered  an 
occupational  skills  employment/ 
training  program  not  fiinded  luraer  Title 
II  of  the  JTPA,  that  builds  upon  and 
does  not  duplicate  training  received 
under  Title  II. 

Note:  To  obtain  credit,  the  participant  must 
have  been  retained  in  that  program  for  at 
least  90  calendar  days  OR  200  hours  or  must 
have  received  a  certification  of  occupational 
skill  attainment.  During  the  period  the 
participant  is  in  non-Title  II  training,  he/she 
may  or  may  not  have  received  Jl PA  senices. 
It  is  expected  that  the  ultimate  result  of  this 
outcome  will  be  the  attainment  of  a  job- 
specific  skill  competency  on  the  part  of  the 
terminee 

Attachment  3 — Rewarding  Model 
Programs  for  Out-of-Schooi  Youth 

One  of  the  Department  of  Labor's  high 
priorities  is  to  improve  the  effectiveness 
of  JTPA  programs  for  out-of-school 
youth.  Results  from  the  National  JTPA 
Study  show  that  outcomes  achieved  by 
out-of-school  youth  30  months  after 
entering  the  program  are  disappointing. 
To  implement  section  107(b)(7)(C)  of  the 
amended  JTPA,  the  Department 
encourages  in  PY  1994,  and  will  require 
in  PY  1995,  that  Governors  reward  out- 
of-school  youth  programs  that  are 
identified  by  the  Department  or 
recognized  by  the  State  as  having  a 
demonstrated  record  of  success.  States 
need  to  develop  ways  to  identify  such 
programs.  Possible  approaches  include: 

— Using  outcomes  achieved  to 
identify  successful  programs.  Chitcomes 
could  include  both  the  two  youth 
performance  measures  and  measures 
such  as  learning  gains  and  earnings/ 
retention  in  full-time  employment. 

— Alternatively,  States  could  offer 
SDA's  "seed  money"  from  incentive 
funds  to  plan/operate  programs  that 
provide  innovative  or  high-quality 
training  to  out-of-school  youth  based  on 
criteria  estabhshed  by  the  Governor. 
Examples  of  such  criteria  include 
training  that  integrates  occupational  and 
basic  skills  training,  and  training  that 
emphasizes  acquiring  job  skills  in 
demand  in  the  emerging  workplace. 

Note:  Whatever  method  is  used  to  reward 
successful  out-of-school  youth  programs, 
access  to  such  incentives  must  be  limited  to 
those  SDA's  that  serve  in  excess  of  50  percent 
out-of-school  youth  in  their  overall  Title  11- 
C  program. 


Attachment  4 — Rewarding  Placements 
in  Jobs  Providing  Employer- Assisted 
Benefits 

PY  1994  is  the  first  year  Governors  are 
asked  to  reward  SDA's  for  placements  in 
jobs  with  employer-assisted  benefits, 
including  health  benefits.  (Governors 
will  be  required  to  do  so  beginning  in 
PY  1995.)  Rewarding  such  placements  is 
intended  to  increase  the  focus  on  overall 
job  quality.  To  include  placements  in 
jobs  with  employer-assisted  benefits  in 
their  incentive  policies,  States  will  need 
to: 

1.  Specify  how  the  criterion  will  be 
measured.  The  definition  must  be 
consistent  with  that  for  SPIR  Item  35c 
(i.e.,  consisting  of,  at  a  minimum,  health 
insurance  benefits  and  coverage  under 
Social  Security  or  an  equivalent  pension 
plan).  Note  that  it  is  not  necessary  for 
an  individual  to  actually  receive 
benefits  when  employment  begins  as 
long  as  they  are  an  acknowledged 
component  of  employment  conditions. 
For  example,  health  benefits  available   ■ 
after  a  waiting-period  and  benefits  that 
are  refused  because  of  availability  from 
another  source  both  count  as  employer- 
assisted  benefits.  Examples  of  measures 
of  jobs  with  benefits,  using  data  fi-om 
SPIR  Item  35c  are: 

— among  termlnees  who  enter 
employment,  the  percent  who  are  in 
jobs  providing  employer-assisted 
benefits;  and 

— among  all  terminees,  the  percent 
who  enter  employment  and  are  in  jobs 
providing  employer-assisted  benefits. 

2.  Determine  how  to  reward 
placement  in  jobs  with  employer- 
assisted  benefits.  One  possible  approach 
would  require  the  State  to  determine  a 
departure  point  or  benchmark  to  use  in 
setting  rewards  levels  for  benefits.  This 
departure  point  would  serve  the  same 
function  served  by  the  numerical 
national  standards  for  the  Secretary's 
core  measures.  It  would  be  the  level 
that,  before  any  adjustment  for  local 
factors,  identifies  rewardable 
performance.  Under  this  approach,  a 
State  would  also  decide  whether  and 
how  the  departure  point  should  be 
adjusted  for  local  clientele  and 
economic  conditions  when  setting 
reward  levels  for  each  SDA. 

Rather  than  setting  reward  levels  for 
employer-assisted  benefits  using  a 
process  akin  to  setting  standards  for  the 
Secretary's  core  measures.  States  may 
choose  a  simpler  approach.  Because 
there  are  no  sanctions  based  on  this 
criterion,  it  is  not  absolutely  necessary 
to  set  a  minimally  acceptable 
performance  level.  It  is  possible  to 
reward  SDA's  at  all  levels  of 
performance  on  employer-assisted 


benefits.  One  way  to  do  this  would  be 
to  set  aside  a  portion  of  incentive  funds 
to  reward  such  placements.  This  reward 
pool  could  be  divided  among  SDA's 
based  on  their  proportionate  .share  of  all 
placements  in  jobs  with  employer- 
assisted  benefits.  This  procedure  is 
equivalent  to  giving  a  fixed  amount  for 
each  placement  (i.e.,  the  amount  is  the 
value  of  the  pool  divided  by  the  total 
number  of  placements  into  jobs  with 
benefits  in  the  State. 

Because  this  approach  may  be  viewed 
as  favoring  SDA's  in  areas  where 
benefits  are  widely  prevalent,  it  should 
be  viewed  as  interim  until  better  data  on 
employer-assisted  benefits  are  available. 

|FR  Doc.  94-16698  Filed  7-8-94;  8:45  am) 
BILUNG  CODE  4Sia-00-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Notice  of  Transfer  of  Function  to  NTIS 

In  the  spirit  of  the  National 
Performance  Review,  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service  (NTIS) 
and  the  National  Archives  and  Records 
Administration  (NARA)  will  team  up  to 
demonstrate  how  government  can 
operate  more  effectively. 

The  National  Audiovisual  Center  at 
NARA  will  be  transferred  to  NTIS  under 
an  agreement  which  will  consolidate 
much  of  the  Federal  government's 
capability  for  audio,  visual,  and 
multimedia  materials  production  and 
dissemination. 

'  At  a  time  when  NARA  has  developed 
a  strategic  vision  of  its  future  calling  for 
a  sharpening  of  its  focus  on  the  archival 
aspects  of  its  programs,  the  need  for 
service  support  for  audiovisual  and 
multimedia  across  government  is 
rapidly  increasing.  Merging  the 
complimentary  strengths  of  the  NARA 
National  Audiovisual  Center  with  the 
existing  NTIS  which  has  been 
congressionally  mandated  to  collect  and 
disseminate  scientific  and  technical 
information  will  result  in  better  senices 
to  agencies  and  the  public. 

The  new  National  Audiovisual  Center 
at  NTIS  will  be  ideally  positioned  to 
serve  as  a  hub  for  access  to  Federally 
developed  media  and  training  materials. 
By  combining  resources  with  the  NARA 
center,  NTIS  vdll  now  be  able  to  provide 
Federal  training  technology  transfer 
services  to  both  the  public  and  private 
sectors. 

The  transfer  of  the  National 
Audiovisual  Center  from  NARA  to  NTIS 
uill  be  effective  October  1,  1994. 

Written  questions  regarding  this 
functional  transfer  mav  be  sent  to 
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benefits.  One  way  to  do  this  would  be 
to  set  aside  a  portion  of  incentive  funds 
to  reward  such  plaoements.  This  reward 
pool  could  be  divided  among  SDA's 
based  on  their  proportionate  share  of  all 
placements  in  jobs  with  employer- 
assisted  benefits.  This  procedure  is 
equivalent  to  giving  a  fixed  amount  for 
each  placement  (i.e.,  the  amount  is  the 
value  of  the  pool  divided  by  the  total 
number  of  placements  into  jobs  with 
benefits  in  the  State. 

Because  this  approach  may  be  viewed 
as  favoring  SDA's  in  areas  where 
benefits  are  widely  prevalent,  it  should 
be  viewed  as  interim  until  better  data  on 
employer-assisted  benefits  are  available. 

|FR  Doc.  94-16698  Filed  7-8-94;  8;45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Notice  of  Transfer  of  Function  to  NTIS 

In  the  spirit  of  the  National 
Performance  Review,  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service  (NTIS) 
and  the  National  Archives  and  Records 
Administration  (NARA)  will  team  up  to 
demonstrate  how  government  can 
operate  more  effectively. 

The  National  Audiovisual  Center  at 
NARA  will  be  transferred  to  NTIS  under 
an  agreement  which  will  consolidate 
much  of  the  Federal  government's 
capability  for  audio,  visual,  and 
multimedia  materials  production  and 
dissemination. 

'  At  a  time  when  NARA  has  developed 
a  strategic  vision  of  its  future  calling  for 
a  sharpening  of  its  focus  on  the  archival 
aspects  of  its  programs,  the  need  for 
service  support  for  audiovisual  and 
multimedia  across  government  is 
rapidly  increasing.  Merging  the 
complimentary  strengths  of  the  NARA 
National  Audiovisual  Center  with  the 
existing  NTIS  which  has  been 
congressionally  mandated  to  collect  and 
disseminate  scientific  and  technical 
information  will  result  in  better  ser\ices 
to  agencies  and  the  public. 

The  new  National  Audiovisual  Center 
at  NTIS  will  be  ideally  positioned  to 
serve  as  a  hub  for  access  to  Federally 
developed  media  and  training  materials. 
By  combining  resources  with  the  NARA 
center,  NTIS  vdll  now  be  able  to  provide 
Federal  training  technology  transfer 
services  to  both  the  public  and  private 
sectors. 

The  transfer  of  the  National 
Audiovisual  Center  fi-om  NARA  to  NTIS 
vvill  be  effective  October  1,  1994. 

Written  questions  regarding  this 
functional  transfer  mav  be  sent  to 


Charles  W.  Bender,  Deputy  Assistant 
Archivist  for  Public  Programs  (NE), 
National  Archives,  7th  &  Pennsylvania 
Avenue  NW.,  Washington,  DC  20408. 

Dated:  June  30, 1994. 
Trudy  Huskamp  Peterson, 

Acting  Archjvist  of  the  United  States. 

[PR  Doc.  94-16655  Filed  7-6-94:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 

Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  Nuclear  Regulatory 
Commission  (M?C). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
OMB  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35). 

1.  Typ>e  of  submission,  new.  revised, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Proposed  amendments  of  10 
CFR  35.75,  "Criteria  for  the  Release  of 
Patients  Administered  Radioactive 
Material." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  is  the  collection 
required:  On  occasion;  upon  release  of 
a  patient  whose  dose  to  another 
individual  is  likely  to  exceed  1 
millisievert  (0.1  rem)  in  a  year. 

5.  Who  will  be  required  or  asked  to 
report:  Medical  hcensees  administering 
radiopharmaceuticals  and  penSSnent 
implants  and  releasing  patients  under 
the  provisions  of  10  CFR  35.75. 

6.  An  estimate  of  the  number  of 
respondents:  Approximately  1,350  NRC 
and  Agreement  State  licensees. 

7.  An  estimate  of  the  number  of  hours 
annually  needed  to  complete  the 
requirement  or  request:  25,833  hours 
(includes  NRC  and  Agreement  State 
licensees). 

8.  The  average  annual  burden  per 
respondent:  19.14  hours. 

9.  An  indication  of  whether  Section 
3504(h),  Pub.  L.  9&-511  applies: 
Applicable. 

10.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  the  criteria  for  release  of  patients 
administered  radioactive  material  under 
10  CFR  Part  35.  The  proposed 
amendment  requires  the  licensee  to 
provide  the  patient  with  instructions  on 


how  to  maintain  doses  to  other 
individuals  as  low  as  reasonably 
achievable,  and  to  maintain  a  record  of 
the  released  patient  and  the  calculated 
total  effective  dose  equivalent  to  the 
individual  likely  to  receive  the  highest 
dose.  These  requirements  are  necessary 
to  ensure  adequate  protection  of  the 
public  health  and  safety,  and  that  dose 
limits  to  other  individuals  are 
maintained  as  low  as  reasonably 
achievable. 

Copies  of  the  submittal  may  be 
inspected  or  obteuned  for  a  fee  from  the 
NRC  Pubhc  Document  Room.  2120  L 
Street  NW.  (lower  level),  Washington. 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Troy  Hilher,  Office  of  Information  and 
Regulatory  Affairs,  (3150-0010),  NEOB- 
3019,  Office  of  Management  and  Budget. 
Washington,  EX:  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Bronda 
Jo.  Shelton,  (301)  415-7232. 

Dated  at  Rockville,  Marjiand,  this  30th  day 
of  June  1994. 

For  the  Nuclear  Regulator}-  Commission. 

Gerald  F.  Cranfbrd, 

Designated  Senior  Official  for  Information 
Resources  Management. 
IFR  Doc.  94-16692  Filed  7-8-94:  8;45  am] 
BILUNG  CODE  7SM-01-M 

[Docket  No.  STN  50-456} 

Commonwealth  Edison  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facihty  Operating  License  No.  NPF- 
72  issued  to  Commonwealth  Edison 
Company  (CECo,  the  licensee)  for 
operation  of  the  Braidwood  Station, 
Unit  1.  located  in  Will  County,  Illinois. 

The  proposed  amendment  would 
revise  the  Braidwood.  Unit  1.  Technical 
Specifications  (TSs)  to  remove  the 
condition  limiting  operation  of  the 
facility  to  100  days  during  the  present 
fuel  cycle  when  "f  (,«  is  greater  than 
500''F  and  to  restore  the  reactor  coolant 
dose  equivalent  lodine-131  limit  to  1 
microcurie  per  gram  of  coolant  from  the 
present  value  of  0.35.  Both  the  limit  on 
permissible  operational  time  and  the 
reduction  in  the  permissible  level  of 
Iodine-131  were  incorporated  into  the 
TSs  by  Amendment  No.  50  issued  to 
Facility  Operating  License  No.  NTF-72 
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for  Braidwood  Statipn,  Unit  1,  on  May 
7.  1994. 

Before  issuance  ol  tbe  proposed 
license  amendment  J  the  Ck>mm)ssion 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Cclnmission's 
regulations.  I 

Tbe  Commission  has  made  a 
proposed  determination  that  the 
amendment  requestlinvoJves  no 
signi^cant  hazards  ionsideration  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordant  e  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  Mxident  previously 
evaluated;  or  (2)  ere  >te  the  possibility  of 
a  new  or  difJerent  k  nd  of  accident  from 
any  accident  previo  isly  evaluated;  or 
(3)  involve  a  signifii  ant  reduction  in  a 
margin  of  safety.  As  requi^^d  by  10  CFR 
50.91(a),  the  license  f  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  considerati(  »n,  which  is 
presented  below; 

1 .  The  proposed  c  large  does  not 
involve  a  significani  increase  in  the 
probability  or  conse  ^uences  of  an 
accident  previously  evaluated 

Bra)dwood  Unit  1  TS  Amendment  50 
jmposed  a  100  caler  dar  days  with  T^oi 
greater  than  500°F  c  aerating  limit  on 
Unit  1 .  This  limitati  ?n  was  a 
consequence  of  the  imount  of  main 
steam  line  break  !M  >LS)  leakage 
predicted  in  Braidw  ood  Station's  April 
30, 1994,  submittal  These  predictions 
were  made  using  th  t  Log-Logistic 
method  of  draft  NU  {EG  1477,  "Voltage 
Based  Interim  Fhigj  ing  for  Steam 
Generator  Tube*— 1  j^  Group  Report," 
with  the  Dose  Equii  al^t  Iodine- 131 
hmit  of  Speciiicatio  i  3(.4.8  reduced  from 
1.0  mictocurie  per  g  rariy4|iCi/gm)  to  0  35 
pCi/gm.  However,  V  rCAP  14046; 
"Braidwood  Unit  1   Technical  Support 
Jot  Cycle  5  Steam  G  merator  Intehm 
Plugging  Criteria"  ('  VCAP-14046), 
docketed  June  10, 1  194,  as  required  by 
Braidwood  Station'!  April  25, 1994, 
submittal,  has  show  n  using  the  Electric 
Power  Research  Insi  itute  (fPRI) 
Lealirate  Correlatioi  that  projected  End 
Oi  Cycle  (EOC)-5  V  SLB  leakage  is  3.1 
gaHons  per  minute -fcpm)  which  is  less 
than  tbe  allowable  Umit  of  91  gpm  for 
Braidwood  Unit  1.  This  analysis  )s 
discussed  in  detail  i  n  \VCAP-14046. 

Thus  the  Unit  1  1  )G-day  operating 
limit  and  reactor  co  >Iant  dose 
^  equivalent  iodine  re  striction  imposed  by 
Amendment  50  on  t  le  l)asis  of  MSLB 
leakage  is  no  longer  required. 

In  addition  to  the  100-day.  leakage 
based  limit,  the  Nu<  lear  Regulatory 
Commissions  (NRCj Safety  Evaluation 
Report  (SER),  issuec  Mav  7.  1994.  jn 


support  of  Braidwood  Station's  Unit  1 
TS  Amendment  50  discusses  a  4.6 
month  (138  day)  limit  derived  from  a 
deterministic  assessment  of  SG  tube 
burst  probability.  To  address  the  issue 
of  tube  burst  for  full  cycle  operation 
Braidwood  Station's  April  25, 1994. 
submittal  provided  a  probabilistic  risk 
assessment  which  is  restated  below. 

As  part  of  ComEd's  evaluation  of  the 
operability  of  Braidwood  Unit  1  Cycle  5, 
a  risk  evaluation  was  completed.  The 
objective  of  this  evaluation  was  to 
compare  core  damage  frequency,  with 
containment  bypass,  with  and  without 
the  interim  plugging  criteria  applied  at 
Braidwood  1. 

ComEd  has  evaluated  the  impact  of 
operation  using  the  proposed  interim 
plugging  criteria  against  the  results  of 
insights  from  the  draft  Braidwood 
Individual  Plant  Examination  (iPE). 
Braidwood  Station  is  scheduled  to 
docket  its  IPE  June  30, 1994.  Byron 
Station's  IPE  was  docketed  April  20, 
1994.  The  SG  sections  of  these 
documents  are  identical. 

While  the  Braidwood  IPE  is  not  in  its 
final  form,  it  is  beheved  that  the 
quantification  in  hand  is  suHiciently 
robust  to  allow  a  validation  assessment 
of  the  impact  of  such  operation.  The 
ComEd  evaluation  parallels  that 
described  in  the  NFC  Staffs  SER  for 
Palo  Verde  Unit  2  dated  August  19. 
1993. 

The  values  calculated  in  WCAP- 
14046,  for  Beginning  of  Cycle  (BOC)  5 
and  EOC  5  using  0.6  Probability  Of 
Detection  (POD)  were  used  to  develop  a 
cycle  average  burst  probabihty.  Another 
BOC  5  burst  probability  assuming  a  POD 
of  0.6  for  indications  less  than  3  volts 
and  1.0  for  indications  greater  than  3 
volts  was  used  to  evaluate  the  impact  of 
POD  on  core  damage  frequency. 

The  total  Braidwood  core  damage 
frequency  is  estimated  to  be  2.74E--5  per 
reactor  year  with  a  total  contribution 
from  containment  bypass  sequences  of 
2.9E-8  per  reactor  year  in  the  cuirenl 
IPE.  Operation  with  the  alternate  repair 
criteria  with  a  variable  POD  is  expected 
to  increase  the  MSLB  with,  containment 
bypass  sequence  frequency  contribution 
by  a  factor  of  only  10%.  An  upper 
boujid  increase  of  a  factor  of  two  is 
derived  when  the  fixed  POD  of  0.6  is 
employed  in  the  calculation  Neither 
increase  is  significant  from  a  risk 
perspective. 

The  reason  for  a  reduced  core  damege 
frequency  with  a  higher  POD  is  that 
large  voltage  indications  have  a  high 
assurance  of  being  identified  and 
removed  from  service  during  inspection. 
Therefore,  the  calculation  of  burst 
probabilitv  during  MSLB  changes 
because  of  differences  in  the  assumed-  . 


distribution  of  indications  left  in  service 
at  BOC.  Tbe  EOC  burst  probability  also 
changes  because  the  growth  distribution 
is  added  to  the  new  BOC  distribution  of 
indications.  The  result  of  this  change  is 
a  significant  reduction  in  burst 
probability  during  MSLB. 

Therefore,  the  operation  of  Braidwood 
Unit  1  Cycle  5  for  a  complete  18  mcmth 
fuel  cycle  with  the  application  of  the 
one  volt  IPC  does  not  significantly 
increase  the  core  damage  frequency 
even  with  the  conservative  assumption 
of  a  POD  of  0.6  and  application  of  the 
full  growth  rate  distribution  observed 
during  Cycle  4. 

To  further  address  SG  tube  burst 
probability,  the  following  quahtative 
discussion  of  limited  tube  support  plate 
(TSP)  displacement  is  provided.  As  pari 
of  ComEd's  technical  support  for  the 
implementation  of  IPC  at  Braidwood 
Unit  1,  numerous  quantitative  analyses 
were  completed  to  assure  the  structural 
integrity  of  the  SG  tubing.  These 
quantitative  determinations  were 
provided  as  part  of  WCAP-14046.  Tbe^e 
analyses  focused  on  the  quantifiable 
elements  of  the  IPC  to  evaluate  the 
impact  of  crack  length  on  steam 
generator  tube  leakage  and  burst,  and 
were  completed  consistent  with  the 
guidance  provided  in  draft  RG  1.121. 
"Bases  for  Plugging  Degraded  SG 
Tubes." 

The  bases  for  these  calculations  are 
the  analyses  completed  by  the  utility 
industry  and  reported  to  the  NRC  in  the  " 
EFJU  Draft  Report  TR-1 00407,  "PWR 
Steam  Generator  Tube  Repair  Limits — 
Technical  Support  Document  for 
Outside  Ehameter  Stress  Corrosion     ,"• 
Cracking  at  Tube  Support  Plates". 
Revision  1,  August  1993.  As  explained 
in  this  document,  the  analyses  have 
been  completed  to  assure  that  the 
general  design  criteria  and  the 
rieqtiirements  of  RG  1.121  are  met  during 
plant  operation. 

In  the  preparation  of  these  industry 
documents  and  the  Braidwood  Unit  1 
specific  WCAP-14046,  all  analyses  fcr 
leakage  and  burst  potential  were 
completed  using  the  extremely 
conservative  assumption  that  all 
Outside  Diameter  Stress  Corrosion 
Cracking  (ODSCC)  indications  occur  en 
the  tubing  freespan.  In  fact,  as  indicated 
in  both  WCAP-14046  and  EPRI  Draft 
Report  TR-1 00407,  ODSCC  degradation 
is  confined  to  the  region  of  the  tube/TSP 
intersection.  The  burst  capability  of  a 
section  of  tube  containing  ODSCC 
indications  and  located  within  the  ivbe'J 
TSP  intersection  substantially  exceeds 
the  burst  capability  of  a  freespan  tube 
section  without  ODSCC  indications. 
Therefore,  tubing  left  in  service  by      - 
Pr8idwoc<d  s.  Unit  1 IFC  amendmeni  \yiii 


not  burst  when  confined  by  the  tube 
support  plates. 

In  fact,  it  is  highly  unlikely  that  a 
section  of  tubing  within  the  tube 
support  plate  will  leak,  even  with 
through  wall  cracks. 

To  assure  structural  integrity  of  the 
tubing,  even  duriiig  a  MSLB  accident, 
ComEd  undertook  extensive  analyses, 
presented  as  part  of  WCAP-14046,  to 
show  analytically  that  the  TSP's  do  not 
move  far  enough  during  a  MSLB  to 
allow  degraded  tubes  to  uncover,  and 
subsequently  ^result  in  increased 
leakage.         f 

A  Generic  Model  D-4  SG  Limited 
Support  Plate  potion  Analysis  is  also 
being  conducted  and  should  be 
submitted  to  the  NRC  by  the  end  of 
August,  1994. 

This  analysis  is  being  performed 
using  the  fonowT,ng  assumptions: 

1.  The  TSP  crevices  are  clean, 

2.  The  TSPs  are  free  to  tnove, 
depending  on  applied  loads,  along  the 
length  of  the  SG  tube,  and 

3.  Movement  of  the  TSPs  along  the 
length  of  the  tube  is  not  restricted  by 
bending  or  distortion  of  the  SG  tube 
hole. 

Each  of  these  base  assumptions  is 
extremely  conservative  in  its  own  right: 

1.  For  assumption  1,  visual 
inspections  of  the  secondary  side  of  the 
tube  bundles  of  Braidwood  Unit  1  SGs 
show  some  quality  of  deposits  in  the 
tube  to  TSP  crevice,  and  along  the 
length  of  the  tube.  Since  these  deposits 
are  considered  to  be  a  possible  factor  in 
causing  ODSCC,  it  is  likely  that  any  tube 
having  ODSCC  indications  has  deposits 
in  the  tube/TSP  intersection.  These 
deposits  would  tend  to  close  the  tube  to 
TSP  crevice,  restricting  by  friction  the 
ability  of  the  TSP  to  move  along  the      ' 
tubes  as  loads  are  applied  to  the  TSP 
during  a  MSLB. 

2.  With  regards  to  assumptions  2  and 
3,  the  TSPs  tend  to  flex  and  in  some 
locations,  are  constrained  by  tie-rods 
and  wedges  attached  to  the  tube  bundle 
shroud.  These  constraints  tend  to  cause 
the  TSPs  to  ripple  under  the  applied 
loads  as  indicated  in  VVCAP-14046. 
This  effect  tends  to  distort  the  shape  of 
the  tube  holes,  which  are  fitted  to  a  tight 
tolerance  aroimd  the  tubes.  Therefore, 
any  distortion  of  these  tube  holes 
caused  by  motion  of  the  TSP  will  tend 
to  cause  the  TSP  to  bind  against  the 
outside  diameter  of  the  tube,  further 
constraining  its  movement  away  from 
the  degraded  area  of  the  tubing. 

The  impact  of  these  facts  will  lessen 
the  ability  of  the  TSP  to  move,  thereby 
significantly-reducing  the  possibility 
that  a  degraded  section  of  tubing  would 
become  uncovered  during  a  MSLB. 
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not  burst  when  confined  by  the  tube 
support  plates. 

In  fact,  it  is  highly  unlikely  that  a 
section  of  tubing  within  the  tube 
support  plate  will  leak,  even  with 
through  wall  cracks. 

To  assure  structural  integrity  of  the 
tubing,  even  duriiig  a  MSLB  accident. 
ComEd  undertook  extensive  analyses, 
presented  as  part  of  WCAP-14046,  to 
show  analytically  that  the  TSP's  do  not 
move  far  enough  during  a  MSLB  to 
allow  degraded  tubes  to  uncover,  and 
subsequently j^result  in  increased 
leakage.  f 

A  Generic  Mbdel  D-4  SG  Limited 
Support  Plate  h^otion  Analysis  is  also 
being  conducted  and  should  be 
submitted  to  the  NRG  by  the  end  of 
August,  1994. 

This  analysis  is  being  performed 
using  the  follovkT,ng  assumptions: 

1.  The  TSP  crevices  are  clean, 

2.  The  TSPs  are  free  to  inove, 
depending  on  applied  loads,  along  the 
length  of  the  SG  tube,  and 

3.  Movement  of  the  TSPs  along  the 
length  of  the  tube  is  not  restricted  by 
bending  or  distortion  of  the  SG  tube 
hole. 

Each  of  these  base  assumptions  is 
extremely  conservative  in  its  own  right: 

1.  For  assumption  1,  visual 
inspections  of  the  secondary  side  of  the 
tube  bundles  of  Braidwood  Unit  1  SGs 
show  some  quality  of  deposits  in  the 
tube  to  TSP  crevice,  and  along  the 
length  of  the  tube.  Since  these  deposits 
are  considered  to  be  a  possible  factor  in 
causing  ODSCC,  it  is  Hkely  that  any  tube 
having  ODSCC  indications  has  deposits 
in  the  tube/TSP  intersection.  These 
deposits  would  tend  to  close  the  tube  to 
TSP  crevice,  restricting  by  friction  the 
ability  of  the  TSP  to  move  along  the 
tubes  as  loads  are  applied  to  the  TSP 
during  a  MSLB. 

2.  With  regards  to  assumptions  2  and 
3,  the  TSPs  tend  to  flex  and  in  some 
locations,  are  constrained  by  tie-rods 
and  wedges  attached  to  the  tube  bundle 
shroud.  These  constraints  tend  to  cause 
the  TSPs  to  ripple  under  the  applfed 
loads  as  indicated  in  VVCAP-14046. 
This  effect  tends  to  distort  the  shape  of 
the  tube  holes,  which  are  fitted  to  a  tight 
tolerance  aroimd  the  tubes.  Therefore, 
any  distortion  of  these  tube  holes 
caused  by  motion  of  the  TSP  will  tend 
to  cause  the  TSP  to  bind  against  the 
outside  diameter  of  the  tube,  further 
constraining  its  movement  away  from., 
the  degraded  area  of  the  tubing. 

The  impact  of  these  facts  will  lessen 
the  ability  of  the  TSP  to  move,  thereby 
significantly -reducing  the  possibility 
that  a  degraded  section  of  tubing  would 
become  uncovered  durinjg  a  MSLB. 


Thus,  this  proposed  license 
amendment  request  does  not  result  in 
any  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  within  the  Braidwood 
Updated  Final  Safety  Analysis  Report 
(UFSAR). 

2.  The  proposed  change  does  not 
create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Approval  of  this  proposed  change 
does  not  introduce  any  significant 
changes  to  the  plant  design  basis. 
Removal  of  the  Amendment  50  and  SER 
operating  limits  for  Unit  1  does  not 
provide  a  mechanism  which  could 
result  in  a  new  or  different  kind  of 
accident.  Neither  a  single  or  multiple 
tube  rupture  event  would  be  expected  in 
a  SG  in  which  the  IPC  has  been  applied. 
ComEd  has  implemented  a  maximum 
leakage  rate  limit  of  150  gallons  per  day 
(gpd)  through  any  one  SG  to  help 
preclude  the  potential  for  excessive 
leakage  during  all  plant  conditions.  The 
RG  1.121  criterion  for  establishing 
operational  leakage  rate  limits  that 
require  plant  shutdown  are  based  upon 
leak-before-break  considerations  to 
detect  a  free  span  crack  before  potential 
tube  rupture  during  faulted  plant 
conditions.  The  150  gpd  limit  will 
provide  for  leakage  detection  and  plant 
shutdown  in  the  event  of  the  occurrence 
of  an  unexpected  single  crack  resulting 
in  leakage  that  is  associated  with  the 
longest  permissible  free  span  crack 
length.  Since  tube  burst  is  precluded 
during  normal  operation  due  to  the 
proximity  of  the  TSP  to  the  tube  and  the 
potential  exists  for  the  crevice  to 
become  uncovered  during  MSLB 
conditions,  the  leakage  from  the 
maximum  permissible  crack  must 
preclude  tube  burst  at  MSLB  conditions. 
Thus,  the  105  gpd  Umit  provides  for 
plant  shutdown  prior  to  reaching 
critical  crack  lengths  for  MSLB 
conditions. 

As  SG  tube  integrity  will  continue  to 
be  maintained  upon  approval  of  tliis 
amendment  request  through  inservice 
inspection  and  primary-to-secondary 
leakage  monitoring,  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated  is  not  created. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

.   Braidwood  Unit  1  TS  Amendment  50 
imposed  a  100  calendar  days  with  Th,M 
greater  than  500''F  operating  limit  on 
Unit  1.  This  limitation  was  a 
consequence  of  the  amount  of  MSLB 
leakage  predicted  in  Braidwood 
Station's  April  30. 1994,  submittal. 
These  predictions  were  made  using  the 
Log-Logistic  method  of  draft  NUREG 


1477,  with  the  Dose  Equivalent  lodine- 
131  limit  of  Specification  3.4.8  reduced 
from  1.0  nQ/gm  to  0.35  fiCi/gm. 
However,  WCAP  14046,  docketed  June 
10, 1994,  as  required  by  Braidwood 
Station's  April  25, 1994,  submittal,  has 
shown  using  the  EPRI  Leakrate 
Correlation  that  projected  EOC-S  MSLB 
leakage  is  3.1  gpm  which  is  less  than  the 
allowable  limit  of  9.1  gpm  for 
Braidwood  Unit  1.  This  analysis  is 
discussed  in  detail  in  WCAP-14046. 

Thus  the  Unit  1  operating  limit 
imposed  by  Amendment  50  on  the  basis 
of  MSLB  leakage  is  no  longer  required. 

In  addition  to  the  100  day,  leakage 
based  limit,  the  Nuclear  Regulatory 
Commissions  (NRG)  Safety  Evaluation 
Report  (SER),  issued  May  7,  1994,  in    - 
support  of  Braidwood  Station's  Unit  1 
TS  Amendment  50  discusses  a  4.6 
month  (138  day)  limit  derived  from  a 
deterministic  assessment  of  SG  tube 
burst  probability.  To  address  the  issue 
of  tube  burst  for  full  cycle  operation 
Braidwood  Station's  April  25,  1994, 
submittal  provided  a  probabilistic  risk 
assessment  which  is  restated  below. 

As  part  of  ComEd's  evaluation  of  the 
operability  of  Braidwood  Unit  1  Cycle  5, 
a  risk  evaluation  was  completed.  The 
objective  of  this  evaluation  was  to 
compare  core  damage  fi^quency,  wilh 
containment  bypass,  with  and  without 
the  interim  plugging  criteria  applied  at 
Braidwood  1. 

ComEd  has  evaluated  the  impact  of 
operation  using  the  proposed  interim 
.  plugging  criteria  against  the  results  of 
insights  from  the  draft  Braidwood  IPE. 
Braidwood  Station  is  scheduled  to 
docket  its  IPE  Jime  30, 1994.  Byron* 
Station's  IPE  was  docketed  April  20, 
1994.  The  SG  sections  of  these 
documents  are  identical.  While  the 
Braidwood  IPE  is  not  in  its  final  form, 
it  is  believed  that  the  quantification  in 
hand  is  sufficiently  robust  to  allow  a 
validation  assessment  of  the  impact  of 
such  operation.  The  ComEd  evaluation 
parallels  that  described  in  the  NRG 
Staffs  SER  for  Palo  Verde  Unit  2  dated 
August  19.  1993. 

The  values  calculated  in  WCAP- 
14046,  for  BOC  5  and  EOC  5  using  0.6 
POD  were  used  to  develop  a  cycle 
average  burst  probability.  Another  BOC 
5  burst  probability  assuming  a  POD  of 
0.6  for  indications  less  than  3  volts  and 
1.0  for  indications  greater  than  3  volts 
was  used  to  evaluate  the  impact  of  POD 
on  core  damage  frequency. 

The  total  Braidwood  core  damage 
frequency  is  estimated  to  be  2.74E-5  per 
reactor  year  with  a  total  contribution 
from  containment  bypass  sequences  of 
2.9E-8  per  reactor  year  in  the  ctirrent 
IPE.  Operation  with  the  alternate  repair 
criteria  with  a  variable  POD  is  expected 


35392 


Federal  Register  /  Vol.  59,  No.  131  /  Monday.  July  11.  1994  /  Notices 


Federal  Register  / 


to  increase  the  MSLB  with  containment 
bypass  sequence  frequency  contribution 
by  a  factor  of  only  1P%.  An  upper 
bound  increase  oif  a  factor  of  two  is 
derived  when  the  fixed  POD  of  0.6  is 
employed  in  the  calculation.  Neither 
increase  i»  signiGcaitt  from  a  risk 
perspective.  i 

The  reason  for  a  reduced  core  damage 
frequency  with  a  hiyier  POD  is  that 
large  voltage  indicaljions  have  a  high 
assurance  of  being  identified  and 
removed  from  service  during  inspection. 
Therefore,  the  calculation  of  burst 
probability  during  NiSLfi  changes 
because  of  differences  in  the  assvuned 
distribubon  of  indiqations  left  in  service 
at  BOC.  The  EOC  bi^rst  probability  also 
changes  ttecause  the|  growth  distribution 
is  added  to  the  new  toC  distribution  of 
indications.  The  result  of  this  change  is 
a  significant  reductipn  in  burst 
probabij^ry  during  MSLB. 

Therefore,  the  operation  of  Braidwood 
Unit  1  Cycle  5  for  a  Complete  18  month 
fuel  cycle  with  the  application  of  the 
one  volt  IPC  does  ndt  significantly 
increase  the  core  damage  frequency 
even  with  the  conservative  assumption 
of  a  POD  of  0.6  and  application  of  the 
full  growth  rate  distribution  observed 
during  Cycle  4. 

To  further  addresi  SG  tube  burst 
probabiUty.  the  folic  wing  quahtative 
discussion  of  limited  TSP  displacement 
is  provided.  J 

As  part  of  ComEdis  technical  support 
for  the  implementation  of  IPC  at 
Braidwood  Unit  1,  numerous 
quantitative  analyses  were  completed  to 
assure  the  structural  integrity  of  the  SG 
tubiilg.  These  quant  tative 
detenainations  wer«  provided  as  part  of 
VVCAP-14046.  Thess  analyses  focused 
on  the  quantifiable  elements  of  the  IPC 
to  evaluate  the  impaict  of  crack  length  on 
steam  generator  tubi  leakage  and  burst, 
and  were  completeq  consistent  with  the 


guidance  provided 
The  bases  for  th( 
the  analyses  compit 
industry  and  reportc 
EPRI  draft  r'^port 
explained  in  this  dc 
analyses  have  been 


draft  RG  1.121. 

calculations^^ 
;ed  by  the  utility 

to  the  NRC  in  the 

100407.  As 
:imient,  the 
ompleted  to  assure 


that  the  general  desi^  criteria  and  the 
requirements  of  RG  E.121  are  met  during 
plant  operation. 

In  the  preparatiorJ  of  these  industry 
documents  and  the  praidwood  Unit  1 
specific  WCAP-14046.  all  analyses  for 
leakage  and  burst  potential  were 
completed  using  the  extremely 
conservative  assumotion  that  all  ODSCC 


indications  occttr  oi 
freespan.  In  fact,  as 
VVCAP-14046  and 
TR-100407,  OD; 


the  tubing 
dicated  in  both 
Rl  Draft  Report 
degradation  is 


coniiDed  to  the  region  of  the  tube/TSP 


intersection.  The  burst  capability  of  a 
section  of  tube  containing  ODSCC 
indications  and  located  within  the  tube/ 
TSP  intersection  substantially  exceeds 
the  burst  capability  of  a  freespan  tube 
section  without  ODSCC  indications. 
Therefore,  tubing  left  in  service  by 
Braidwood 's  Unit  1  IPC  amendment  will 
not  burst  when  confined  by  the  tube 
support  plates. 

In  fact,  it  is  highly  unhkely  that  a 
section  of  tubing  within  the  tube 
support  plate  will  leak,  even  with 
through  wall  cracks. 

To  assure  structural  integrity  of  the 
tubing,  even  during  a  MSLB  accident, 
ComEd  undertook  extensive  analyses, 
presented  as  part  of  VVCAP-14046,  to 
show  analytically  that  the  TSPs  do  not 
move  far  enough  during  a  MSLB  to 
allow  degraded  tubes  to  uncover,  and 
subsequently,  result  in  increase  leakage. 

A  Generic  Model  D— 4  SG  Limited 
Support  Plate  Motion  Analysis  is  also 
being  conducted  and  should  be 
submitted  to  the  NRC  by  the  end  of 
August,  1994.  -^ 

This  analysis  is  being  performed 
using  the  following  assumptions: 

1.  The  TSP  crevices  are  clean. 

2.  The  TSPs  are  free  to  move, 
depending  on  applied  loads,  along  the 
length  of  the  SG  tube,  and 

3.  Movement  of  the  TSPs  along  the 
length  of  the  tube  is  not  restricted  by 
bending  or  distortion  of  the  SG  tube 
hole. 

Each  of  these  base  assumptions  is 
extremely  conservative  in  its  own  right: 

1 .  For  assumption  1 ,  visual 
inspections  of  the  secondary  side  of  the 
tube  bundles  of  Braidwood  Unit  1  SGs 
show  some  quantity  of  deposits  in  the 
tube  to  TSP  crevice,  and  along  the 
length  of  the  tube.  Since  these  deposits 
are  considered  to  be  a  possible  factor  in 
causing  ODSCC.  it  is  likely  that  any  tube 
having  ODSCC  indications  has  deposits 
in  the  tube/TSP  intersection.  These 
deposits  would  tend  to  close  the  tube  to 
TSP  crevice,  restricting  by  friction  the 
ability  of  the  TSP  to  move  along  the 
tubes  as  loads  are  applied  to  the  TSP 
during  a  MSLB. 

2.  With  regards  to  asstnnptions  2  and 
3,  the  TSPs  tend  to  flex  and  in  some 
locations,  are  constrained  by  tie-rods 
and  wedges  attached  to  the  tube  bundle 
shroud.  These  constraints  tend  to  cause 
the  TSPs  to  ripple  under  the  applied 
loads  as  indicated  in  WCAP-14046. 
This  effect  tends  to  distort  the  shape  of 
the  tube  holes,  which  are  fitted  to  a  tight 
tolerance  aroimd  the  tubes.  Therefore, 
any  distortion  of  these  tube  holes 
caused  by  motion  of  the  TSP  will  tend 
to  cause  the  TSP  to  bind  against  the 
outside  diameter  of  the  tube,  further 


constraining  its  movement  away  iiom 
the  degraded  area  of  the  tubing. 

The  impact  of  these  facts  will  lessen 
the  ability  of  the  TSP  to  move,  thereby 
significantly  reducing  the  possibihty 
that  a  degraded  section  of  tubing  would 
become  imcovered  during  a  MSLB. 

This  evidence,  in  conjimcticHi  vrith 
the  probabiUty  of  occurrence  of  a  MSLB, 
and  the  prob^iUstic  assessment  of  the 
consequences  of  a  MSLB.  results  in  the 
substantially  increased  assurance  that 
the  consequences  of  a  MSLB  will  be 
significantly  less  severe  than  those 
assessed  in  WCAP-14046  and  the 
generic  Model  D-4  SG  Limited  Support 
Plate  Motion  Analyses. 

Thus,  this  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
pertinent  portions  of  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  This  staff 
finding  i$  partially  based  on  the 
licensee's  usage  of  a  constant  value  for 
the  ProbabiUty  of  Detection  (POD)  of  0.6 
as  recommended  in  draft  NUREG-1447. 
This  is  consistent  with  the  staffs 
position  in  the  Safety  Evaluation  (SE)  it 
issued  in  supp>ort  of  Amendment  No.  50 
to  the  Braidwood.  Unit  1,  operating 
license.  While  the  Ucensee  also 
discussed  in  its  analysis  the  usage  of  a 
higher  value  for  the  POD.  the  staff  did 
not  rely  on  this.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received' 
within  30  days  after  the  date  of 
pubUcation  of  this  notice  wiU  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdov^m  of  the  fadUty,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
pubUsh  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 


take  this  action  v\rill  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  PubUcations 
Servfces,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  FUnt  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
VVashincton,  DC  20555.   ' 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  10,  1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  faciUty  operating  license  and 
any  person  whose  interest  may  be  - 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Wilmington  Township  Public  Library. 
201  S.  Kankakee  Street,  Wihnington," 
Illinois  60481.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or.  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 


take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Fhnt  North. 
11545  Rockville  Pike.  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW., 
Washineton.  DC  20555.   ' 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  10.  1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  faciUty  operating  license  and 
any  person  whose  interest  may  be  - 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  foT  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Wilmington  Township  Public  Library, 
201  S.  Kankakee  Street,  Wilmington," 
Illinois  60481.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
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made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  inter^rene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held.    \ 


If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  jt  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  bu 
given  Datagram  Identification  Number 
N1023  and  tJie  foliowing  message 
addressed  to  Robert  A.  Capra: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  Michael  I.  Miller,  Esquire;  Sidley 
and  Austin,  One  First  National  Plaza, 
Chicago,  Illinois  60690,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  thK 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upoc  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-:{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  20. 19&4,  which 
is  available  for  pubhc  inspecnon  at  the 
Commission's  Public  Docaiment  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  rocan  lucated  at 
Wilmington  Township  Public  Uhraiy. 
201  S.  Kankakee  Street,  Wiiniiiigton, 
Illinois  60481. 
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Dated  at  Rockvill^  Maiylaod,  this  Ist  day 

of  July  1994. 

For  tb«  Nucl«ar  Rfgulatory  Commmion. 
Ramin  R.  Assa, 

Acting  Project  Mantxer,  Project  Directorate 
ni-2.  Division  of  Reactor  Projects— IV /V. 
Office  of  Nuclear  Bepctor  Regulation. 
[FR  Doc.  94-16695  tiled  7-«-94;  8:45  am| 
MLUNO  COOC  7SM-*t-il 

PREStOENTS  COUNCtL  ON 
SUSTAINABLE  O^VEtOPMENT 

Office  of  Policy  Development 

The  Fifth  Meeting  of  the  President's 
Council  on  Sustainable  Development 
(PCSD)  in  Chicagp,  IL 


business '. 
reti 


SUMIIARY:  The  Oxincil 

both  first-hand  an 

vith  citize.-s,  elecied 

community  and 

the  Great  Lakes 

address  sustainabil: 

DATS/TIME:  Thured  ly  . 

a.m.-5:00  p.m.;  Fr  day 

9;00a.m.-12:00p 

PLACE:  Hyatt  Regetcy 

Wacker  IDrive,  Reg  s: 

Chicago,  Illinois. 

STATUS:  Open  to  tlie  Public. 

AGENDA: 

Thursday,  July  21 
Opening  Statements 
Energy  Task  For  ;e 
Sustainable  Agr;  culture 

Force  Report 
Discussion  by  Council 
Etetermine  the 
Council  and  7  ime 
Public  Commeni 
Great  Lai  ;s  Ove  "view 


will  witness, 
thixmgh  interaction 
officials  and 
leaders,  how 
on  is  working  to 
ity  issues. 
.  July  21—9:00 
,  July  22. 1994— 

B. 

Hotel.  151  East 
ncy  Rooms  C  &  D, 


PCSD  Pohcy  Roun  i 

The  public  is  iniited 
must  provide  own 

Directions  will ' 
the  meeting. 

Site  1:  Grand  Caluiaet 
Pavilion,  Gary, 


or 


Site  2:  Southside  C  hicago 
Friday,  July  22 
Task  Force  Repc  rts 
Non-Point  Sourqe  Pollution 

Discussion 
Council  of  Great 

Enviromnenta 
Great  Printers  Pi  aject 
The  Role  of  Sciefice 

Development; 

Technology  Council 
Public  Commeni 


Contact:  "  -rah 
Communications 


Discussion 

Scoping  Task 

Members  to 
Future  Work  of  the 
Lines 


tables/Site  Visits 

to  attend  but 
transportation, 
available  the  day  of 


te 


Iidi 


,  Marquette 
ana 


Lakes  Governors  and 
Defense  F^md 

t 

in  Sustainable 
National  Science 


on  Sustainable  Development,  (202)  208- 

7411. 

MoHy  Harriss  Oboa, 

Executive  Director.  President's  Council  on 
Sustainable  Development 
|FR  Doc.  94-16623  Filed  7-8-94;  8:45  am] 
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h  cCourt,  Director  of 
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RESOLUTION  TRUST  CORPORATION 

Policy  Statement  on  Procedures  for 
Non-Defaultfng  Commercial  Borrowers 
To  Appeal  Adverse  Credit  Decisions  of 
the  RTC  Acting  as  Conservator 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Policy  statement. 

SUMMARY:  In  accordance  with 
§  21  A(bJ(4){C)  of  the  Federal  Home  Loan 
Bank  Act.  12  U.S.C.  1441a(b)(4)(C).  the 
Resolution  Trust  Corporation  (RTC) 
announces  the  establishment  of  a 
procedure  for  non-defaulting 
commercial  borrowers  to  appeal 
decisions  by  the  RTC,  when  acting  as 
conservator  of  an  insiired  depository 
institution,  which  have  the  elTect  of 
terminating  or  otherwise  adversely 
affecting  credit  agreements. 

EFFECTIVE  DATE:  This  policy  is  effective 
on  July  11,  1994. 

FCW  FURTHER  INFORMATION  CONTACT: 
Henry  W.  Abbot,  Senior  Asset 
Specialist,  Office  of  Asset  Management. 
(202)  416-7132;  Robert  Gunter,  Chief  of 
Conservatorship/Receivership 
Operations  Unit,  Conservatorship 
Operations,  (202)  416-7257;  William  I. 
Jones,  Counsel,  Division  of  Legal 
Services,  (202)  736-3106;  Resolution 
Trust  Corporation,  801  17th  Street  NW., 
Washington.  DC  20434. 

SUPPLEMENTARY  INFORMATION: 

Introduction  and  Authority 

Section  3(b)  of  the  Resolution  Trust 
Corporation  Completion  Act  (RTC 
Completion  Act).  Public  Law  No.  93- 
204,  enacted  on  December  17.  1993, 
added  a  new  subparagraph  (C)  to 
§  2lA(b)(4)  of  the  Federal  Home  Loan 
Bank  Act.  12  U.S.C.  1441a(b)(4).  which 
requires  the  RTC  to  implement  and 
maintain  a  program,  in  a  maimer 
acceptable  to  the  Thrift  Depositor 
Protection  Oversight  Board  (Oversight 
Board),  to  provide  an  appeals  process 
for  business  emd  commercial  borrowers 
to  appeal  decisions  by  the  RTC,  when 
acting  as  conservator  of  an  insured 
depository  institution,  which  would 
have  the  effect  of  terminating  or 
otherwise  adversely  affecting  credit  or 
loan  agreements,  lines  of  credit,  and 
similar  arrangements  with  such 
borrowers  who  have  not  defaulted  on 


their  obligations  to  the  institution  in 
conservatorship. 

The  RTC  submitted  this  Policy  on 
Procedures  for  Non-defaulting 
Commercial  Borrowers  to  Appeal 
Adverse  Credit  Decisions  of  the  RTC 
Acting  as  Conservator  to  the  Oversight 
Board  for  consideration  at  its  June  16, 
1994  meeting.  The  Oversight  Board 
adopted  a  resolution  approving  the 
policy  at  that  meeting.  In  that  resolution 
the  Oversight  Board  suggested  that  the 
RTC  make  the  public  aware  of  the  new 
policy  through  publication  in  the 
Federal  Register. 

The  RTC  is  rapidly  resolving  the 
remaining  institutions  it  operates  in 
conservatorships.  Inasmudi  as  the 
policy  affects  only  the  operation  of 
those  institutions  in  conservatorship, 
there  is  a  critical  need  to  make  the 
public  aware  of  this  new  policy  quickly. 

In  light  of  the  request  oT  the  Oversight 
Board  and  the  need  to  publicize  the 
pohcy  quickly,  the  RTC  has  concluded 
that  publication  in  the  Federal  Register 
would  be  the  best  means  of 
disseminating  the  new  pohcy  to 
members  of  the  public  with  an  interest    . 
in  the  subject  matter. 

Policy  on  Procednres  for  Non- 
Defaulting  Commercial  Borrowers  to 
Appeal  Adverse  Credit  Decisions  of  the 
RTC  Acting  as  Conservator 

The  RTC  is  issuing  procedures  which 
provide  a  process  for  non-defaulting 
business  and  commercial  borrowers  to 
appeal  the  RTC's  decisions  (when  acting 
as  a  conservator)  which  terminate  or 
otherwise  adversely  affect  credit  or  loan 
agreements,  lines  of  credit  or  other 
similar  arrangements. 

L  Scope 

The  appeals  process  outlined  herein 
pertains  to  adverse  credit  decisions 
affecting  a  non-defaulting  commercial 
borrower  made  by  the  RTC  as 
conservator  for  an  insured  depository 
institution  for  which  the  RTC  was  acting 
as  conservator  on  or  after  December  17, 
1993.  These  procedures  shall  only  apply 
to  adverse  credit  decisions  affecting  a 
non-defaulting  commercial  borrower 
made  on  or  after  December  17,  1993  by 
the  RTC  as  conservator  for  an  insured 
depository  institution  and  only  during 
the  period  for  which  the  RTC  acts  as 
conservator  for  such  insured  depository 
institution.  The  appeals  process  is  not 
intended  to  deny  borrowers  any  rights 
otherwise  provided  under  law. 

The  appeals  process  described  in  this 
poUcy  does  not  limit  or  affect  the 
exercise  by  the  RTC.  as  conservator  or 
receiver,  of  its  authority  to  repudiate 
contracts  pursuant  to  12  U.S.C. 
§  1821(e). 


n.  Backgrotmd 

~  Generally,  a  predecessor  institution 
retains  the  obligation  to  fund  unfunded 
or  partially  funded  loan  commitments, 
and  stKii  obligations  are  not  transfierred 
to  or  assumed  by  the  new  savings 
associatioii  which  the  KTC  operates  in 
conservatorship.  However,  it  has  also 
been  the  RTC's  pohcy  for  the 
conservator  to  consider  funding 
partially  funded  loan  commitments,  as 
generally  outlined  in  the  Asset 
Management  and  Disposition  Manual, 
Circular  10100.1,  Change-One,  Section 
F(3),  and  as  further  detailed  with 
respect  to.the  handling  of  construction 
loans  in  Qrcuki  10100.32,  Subject: 
"Funding  of  ADC  Loan  Commitments," 
vyhich  can  be  obtained  upon  request  to 
one  of  the  above  listed  contacts  or  from 
one  of  the  public  reading  rooms  of  the 
RTC.  These  practices  will  continue. 
Pursuant  to  Section  21A(b)(4)(C)  of  the 
Federal  Home  Loan  Bank  Act,  as  added 
by  Section  3(b)  of  the  RTC  Completion 
Act,  effective  December  17,  1993, 
whenever  the  RTC  acting  as  conservator 
decides  to  deny  an  extension  of  credit 
to  a  non-defauiting  commercial 
borrower,  the  borrower  shall  have  an 
opportunity  to  appeal  the  decision  to 
the  next  level  of  authority  above  the 
initial  decision  maker,  as  described 
below. 

Hi.  Definitions 

The  following  definitions  shall  apply 
for  purposes  of  this  policy: 

A.  Adverse  Credit  Decision — a 
decision,  made  by  the  RTC  as 
conservator  of  an  insiu^  depository 
institution,  to  deny  funds  or  a  request 
for  a  new  extension  of  credit  for 
commercial  or  business  purposes  to  a 
non-defaulting  commercial  borrower. 

B.  Credit  Agreement — a  construction 
loan  agreement,  commercial  mortgage 
agreement,  commercial  business  loan 
agreement,  line  of  credit  agreement  or 
otlier  commercial  credit  agreement  for 
commercial  or  business  purposes. 

C.  Non-defaulting  Commercial 
Borrower — a  person  or  entity. 

(1)  who  entered  into  a  credit 
agreement  with  eithen 

(a)  the  predecessor  institution  prior  to 
the  appointment  of  the  RTC  as  receiver 
of  the  predecessor  institution,  or 

(b)  tne  depository  institution  in 
conservatorship  prior  to  the 
appointment  of  the  RTC  as  consen'ator, 
where  there  is  no  predecessor 
institution,  and 

(2)  who  is  not  in  default  of  any 
obligations  owed  to  the  predecessor 
institution  or  the  institution  in 
conservatorship. 

D.  Predecessor  Institution — the 
i.nsured  depository  institution  in 
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II.  Backgrotuid 

~  Generally,  a  predecessor  institution 
retains  the  obligation  to  fund  unfunded 
or  partially  funded  loan  commitments, 
and  siKii  obiigartions  are  not  transferred 
to  or  assumed  by  the  new  savings 
associatlQii  which  the  KTC  operates  in 
conservatorship.  However,  it  has  also 
been  the  RTC's  pohcy  for  the 
conservator  to  consider  funding 
partially  funded  loan  commitments,  as 
generally  outlined  in  the  Asset 
Management  and  Disposition  Manual, 
Ci.rcular  10100.1,  Change-One,  Section 
F(3),  and  as  further  detailed  with 
respect  to.the  handling  of  construction 
loans  in  Qrcukr  10100.32,  Subject: 
"Funding  of  ADC  Loan  Commitments." 
which  can  be  obtained  upon  request  to 
one  of  the  above  listed  contacts  or  from 
one  of  the  public  reading  rooms  of  the 
RTC.  These  practices  will  continue. 
Pursuant  to  Section  21A(b){4}(C)  of  the 
Federal  Home  Lean  Bank  Act,  as  added 
by  Section  3(b)  of  the  RTC  Completion 
Act,  effective  December  17.  1993. 
whenever  the  RTC  acting  as  conservator 
decides  to  deny  an  extension  of  credit 
to  a  noh-defauiting  commercial 
borrower,  the  borrower  shall  have  an 
opportunity  to  appeal  the  decision  to 
the  next  level  of  authority  above  the 
initial  decision  maker,  as  described 
below. 

III.  Definitions 

The  following  definitions  shall  apply 
for  purposes  of  this  policy: 

A.  Adverse  Credit  Decision — a 
decision,  made  by  the  RTC  as 
conservator  of  an  insiued  depository 
institution,  to  deny  funds  or  a  request 
for  a  new  extension  of  credit  for 
commercial  or  business  purposes  to  a 
non-defaulting  commercial  borrower. 

B.  Credit  Agreement— &  construction 
loan  agreement,  commercial  mortgage 
agreepient.  commercial  business  loan 
agreement,  line  of  credit  agreement  or 
other  corametcial  credit  agreement  for 
commercial  or  business  purposes. 

C.  Non-defaulting  Commercial 
Borrower — a  person  or  entity, 

(1)  who  entered  into  a  credit 
agreement  with  either: 

(a)  the  predecessor  institution  prior  to 
the  appointment  (rf  the  RTC  as  receiver 
of  the  predecessor  institution,  or 

(b)  tne  depository  institution  in 
conservatorship  prior  to  the 
appointment  of  the  RTC  as  conser\'ator, 
where  there  is  no  predecessor 
institution,  and 

(2)  who  is  not  in  default  of  any 
obligations  owed  to  the  predecessor 
in.stitution  or  the  institution  in 
conservatorship. 

D.  Predecessor  Institution — the 
i.nsured  depository  institution  in 


receivership  from  which  the  assets, 
deposits  and  certain  other  habilities 
were  transferred  to  the  depository 
institution  in  conservatorship  which 
made  the  adverse  credit  decision, 

IV.  General  Policies 

A.  Right  of  Appeal 

A  non-defaulting  commercial 
borrower  shall  have  the  right  to  appeal 
an  adverse  credit  decision  made  by  a 
Managing  Agent  or  other  person  or 
entity  authorized  to  act  on  behalf  of  the 
RTC  as  conservator  of  an  insured 
depository  institution. 

B.  Notice  to  i-k>n-De faulting  Commercial 
Borrower 

A  Managing  Agent  or  other  person  or 
entity  authorized  to  act  on  behalf  of  the 
RTC  as  conservator  shall  give  notice  to 
a  non-defaulting  commercial  borrower 
of  (1)  any  adverse  credit  decision  within 
the  scope  of  this  directive  as  outlined  in 
the  Paragraph  I  above,  and  (2)  the  right 
to  appeal  such  decision.  The  notice 
should  be  sent  via  certified/registered 
mail-return  receipt  requested  to 
document  receipt  by  the  borrower.  (Two 
sample  forms  of  such  notice  are 
included  as  Appendices  A  and  B.)  This 
notice  is  in  addition  to  any  notice  by  the 
conservator  terminating  aline  of  credit, 
or  other  credit  agreement,  or  notice  by 
the  receiver  of  the  predecessor 
institution  repudiating  a  loan 
commitment  or  other  credit  agreement. 

C.  Procedure  for  the  Appeal 

(1)  The  Senior  Credit  Review 
Committee  of  the  field  office  with 
jurisdiction  ever  the  conservatorship 
shall  normally  decide  the  appeal  of  the 
non-defeulting  commercial  borr6wer. 
However,  if  the  adverse  credit  decision 
under  appeal  was  made  by  a  field 
office's  Senior  Review  Committee,  or  by 
a  person  or  entity  at  a  Level  of  authority 
above  the  field  office  Senior  Credit 
Review  Committee,  then  the  person  or 
entity  at  the  next  level  of  authority 
above  the  initial  decision  maker,  as 
determined  by  the  RTC's  delegations  of 
authority,  shall  decide  the  appeal  of  the 
non-defaulting  borrowrer.  (The  person  or 
entity  deciding  the  appeal  is  hereafter 
referred  to  as  tlie  "hearer  of  the 
appeal.") 

(2)  A  non-defaulting  commercial 
borrower  must  file  an  appeed.  in  writing, 
with  the  hearer  of  the  appeal  within  60 
calendar  days  of  receipt  of  the  notice 
described  Ln  subparagraph  IV^  above. 

(3)  A  non-defaulting  commercial 
borrower  must  state  the  grounds  for  the 
appeal.  The  non-defauking  commercial 
borrower  may  submit  only  documentary 
evidence  in  support  of  the  appeal. 


(4)  The  hearer  of  the  appeal  shall 
make  a  good  faith  effort  to  decide  the 
appeal  within  30  calendar  days  of 
receipt  of  the  appeal  and  all 
documentation  necessary  to  act  o'-  'he 
appeal. 

(5)  (a)  The  record  of  an  appeal  shall 
consist  of  the  written  appeal  and 
documeiitary  evidence  submitted  by  the 
non-defaulting  commercial  borrower 
and  any  other  evidence  and  information 
within  the  possession  or  control  of  the 
RTC  that  relates  to  the  appeal. 

0))  The  non-defaulting  commercial 
borrower  shall  have  the  right  to  '■eview 
any  docimientation  submitted  by  such 
borrower,  along  with  the  appeal  or  prior 
to  the  filing  of  the  appeal,  for  purposes 
of  determining  the  accuracy  cf  the 
RTC's  records.  The  hearer  of  the  appeal 
may  extend  the  period  for  deciding  the 
appeal  of  such  reasonable  time  as  may 
be  necessary  to  permit  any  such  review 
of  the  documentation  submitted  by  the 
borrower. 

(6)  The  hearer  of  the  appeal  may 
reverse  an  adverse  credit  decision  if  the 
hearer  determines  that  (a)  the  extension 
of  credit  is  likely  to  reduce  a 
conservatorship  s  overall  losses,  or  (b) 
the  extension  of  credit  would  not  be 
likely  to  increase  the  conservatorship's    • 
overall  losses. 

(7)  As  a  condition  to  reversing  the 
adverse  credit  decision,  the  hearer  of  the 
appeal  may  require  the  non-defaulting 
commercial  borrower  to  release  any 
related  claim  against  the  receiver  for  a 
predecessor  institution,  in  whole  or  in 
part. 

(8)  The  hearer  of  the  appeal  shall 
provide  written  notice  of  the  decision, 
including  an  explanation  of  any 
negative  ruling,  to  the  relevant 
Managing  Agent.  Field  Office  Claims 
Department,  and  to  the  non-defaulting 
commercial  borrower.  The  RTC  will 
make  a  good  faith  effort  to  provide  such 
notice  within  30  calendar  days  of 
receiving  the  Appeal  Letter  and  all  otker 
information  necessary  to  act  on  the 
appeal. 

D.  Appeal  Log 

A  log  should  be  maintained  in  each 
conservatorship  to  track  each  appeal 
under  this  procedure.  Entries  in  the  log, 
to  be  initiated  upon  receipt  of  the 
borrower's  appeal,  shall  include  the 
following  items:  txjrrower's  name,  date 
of  credit  application,  date  of  adverse 
credit  decision,  decision  by  whom,  date 
borrower's  appeal  received,  hearer  the 
of  appeal,  date  of  hearer's  decision,  date 
borrawer  notified  of  decision,  and 
remarks. 
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E.  Appointment  cf  Receiver 


Upon  the  appointment 
for  the  depositor) 
in  conservatorshi 
respect  to  such  i 
all  non-defaultin 
borrowers  to 
appeal)  under  thi:  i 
Thereafter,  any  ri 
defaulting  comm^rci 
respect  to  such 
are  governed  by 


I  app<  al 
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F.  No  Further  Ap^  teal 

A  non-defaultiqg  commercial 
borrower  shall  hate  no  right  to  appeal 
the  decision  of  thi  >  hearer  of  the  appeal 
within  the  RTC  oi  to  any  court. 

G.  No  Effect  on  H  Xl's  Rights  as  Receiver 
or  Conservator 

Nothing  contaij  led  in  this  policy  shall 
be  construed  to  waive  or  alter  the  rights 
of  the  RTC  as  com  «rvator  or  receiver 
with  respect  to  an  y  commercial 
borrower  or  any  insured  depository 
institution.  Such  rights  include,  by  way 
of  illustration  onl  r,  the  rights  to 
repudiate  contracts,  to  leave  obligations 
and  liabilities  wit  i  the  receiver  of  the 
predecessor  instit  ition  and  to  require 
non-defaulting  co  nmercial  borrowers  to 
ad£ere  to  the  rece  vership  claims 
!  RTC. 

1  appeal  with  the  hearer 


procedures  of  the 
The  filing  of  an 


RTC  Field  Offic  i 
responsible  for  en  >unng 
conservatorships, 
commercial  loan 
commercial  loan 
appropriate  RTC 
comply  with  this 


of  the  appeal  in  a<  cordaihce  with  the 
appeal  procedure!  outhned  in 
subparagraph  IV.C ',  above  does  not 
preserve,  and  doe:  i  not  substitute  for,  the 
requirement  that  i  claim  be  filed  and 
thp  claims  procesi  be  pursued  with 
respect  to  any  clai  ra  against:  (1)  the 
receiver  for  any  piedecessor  institution, 
or  (2)  the  receiver  for  the  depository 
institution  operat(  d  in  conservatorship 
if  a  receiver  is  app  ointed  for  such 
institution. 

V.  Responsibility 


Vice  Presidents  are 
that  all 
SAMOA  contractors, 
s  ervicers.  other 
I  managers,  and 
s^aff  are  aware  of  and 
olicy. 


.  Ryan,  Deputy  and 
Officer. 


By  Order  of  John  1 
Acting  Chief  Executive 

Dated  at  Washingi  3n,  D.C,  this  5lh  day  of 
July.  1994. 


Resolution  Trust  Corporation. 
William  J.  Tricarico, 

Assistant  Secretary. 

Appendix  A — Notice  of  Adverse  Decision 
and  Right  To  Appeal 

IFor  Use  Where  Conservator  Does  Not 
Assume  Obligation  To  Fund  and/or  Where 
the  Receiver  of  Predecessor  Institution 
Repudiates] 

Idatel 

IName  of  Borrower) 
I  Address  of  Borrower) 
Dear : 

Effective  [date),  the  Office  of  Thrift 
Supervision  apfHsinted  the  Resolution  Trust 
Corporation  as  Receiver  for  [Predecessor 
Institution).  Concurrently  with  such 
appointment,  a  new  federal  mutual 
association  was  formed,  (name  of  de  novo 
institution),  and  the  Resolution  Trust 
Corporation  was  appointed  Conservator  of 
the  [name  of  de  novo  institution)  (the 
"Conservator").  Most  of  the  assets  of 
[Predecessor  Institution)  were  acquired  by 
the  Conservator  in  consideration  of  the 
assiunption  by  the  Conservator  of  some,  but 
not  all,  of  the  liabilities  of  the  [Predecessor 
Institution).  The  Conservator  DID  NOT, 
however,  assume  the  obligation  to  continue 
to  fund  your  loan{,  and  as  you  were  informed 
in  another  letter  the  Receiver  for  [Predecessor 
Institution)  has  repudiated  the  loan 
agreement  and  terminated  any  obligation  to 
continue  to  fund  your  loan}.'  You  may  have 
a  claim  against  the  Receiver  of  [Predecessor 
Institution)  for  the  unfunded  loan  amount. 
You  must  follow  any  instructions  from  the 
receiver  regarding  the  filing  of  such  claim. 

Notwithstanding  that  the  Conservator  has 
no  obligation  to  continue  to  fund  your  loan, 
the  Conservator  has  the  discretion  to  provide 
funds  to  you  through  a  new  extension  of 
credit,  when  the  Conservator  determines,  in 
its  sole  discretion,  that  it  is  in  the  best 
interest  of  the  (Donservator  to  provide  those 
funds.  However,  the  Conservator  has  decided 
not  to  provide  funds  to  you. 

Because  you  are  a  non-defaulting 
commercial  borrower  of  [name  of  the 
predecessor  institution],  section  21A(b)(4)(C) 
of  the  Federal  Home  Loan  Bank  Act  provides 
you  with  an  opportunity  to  appeal  this 
adverse  credit  decision  of  the  Conservator. 
You  must  submit  your  appeal  in  writing  to 
the  hearer  of  the  appeal,  set  forth  below, 
within  60  days  of  receipt  of  this  notice, 
stating  the  grounds  for  your  api}eal.  In 
support  of  your  appeal,  you  may  submit 
documentary  evidence,  which  must  be 
submitted  at  the  same  time  as  your  letter  of 
appeal.  The  hearer  of  the  appeal  will  conduct 
no  evidentiary  hearing.  A  copy  of  the  RTC's 
policy  on  borrower  appeals  is  attached  for 
your  information. 

You  should  know  that  the  hearer  of  the 
appeal  may  only  reverse  the  adverse  credit 
decision  if  the  hearer  determines  that  to  do 
so  would  reduce,  or  would  not  increase,  the 
overall  losses  to  the  RTC  as  Conservator. 


'  To  be  used  when  a  repudiation  occurs. 


Your  appeal  should  cr.  submitted  to: 
[Name  of  Hearer  of  the  Appeal) 
{Address  of  Hearer) 
Attention: . 

The  filing  of  an  appeal  with  the  hearer  of 
the  appeal  does  not  preserve  your  claim  with 
the  receiver  of  (Predecessor  Institution]  or 
affect  in  any  way  the  right  of  the  Receiver  to 
repudiate  your  credit  agreement. 

Sincerely, 
(Managing  Agent  or  other  official) 

Appendix  B — Notice  of  Adverse  Decision 
and  Right  To  Appeal 

[For  Use) 

(1)  Where  Credit  Agreement  Transferred  to 
Ckmservator  and  Conservator  Terminated 
Agreement  in  Accordance  With  Its  Terms,  or 

(2)  Where  Non-Defaulting  Commercial 
Borrower  Has  Made  an  Application  for  a  New 
Loan  or  a  New  Line  of  Credit.) 

Iddtel 

(Name  of  Borrower) 
{Address  of  Borrower) 
Dear : 


The  Resolution  Trust  Corporation  actiiig  as 
Conservator  of  (name  of  de  novo)  (the 
"Conservator")  has  [reviewed  your 
application  for  credit  and  has)  decided  not  to 
provide  funds  to  you.  Section  21A(b)(4)(C)  of 
the  Federal  Home  Loan  Bank  Act  provides 
you  with  an  opportunity  to  appeal  this 
adverse  credit  decision  of  the  Conservator. 
You  must  submit  your  appeal  in  writing  to 
the  hearer  of  the  appeal,  set  forth  below, 
within  60  days  of  receipt  of  this  notice, 
stating  the  grounds  for  your  appeal.  In 
support  of  your  appeal,  you  may  submit 
docvimentary  evidence,  which  must  be 
submitted  at  the  same  time  as  your  letter  of 
appeal.  The  hearer  of  the  appeal  will  conduct 
no  evidentiary  hearing.  A  copy  of  the  RTC's 
policy  on  borrower  appeals  is  attached  for 
your  information. 

You  should  know  that  the  hearer  of  the 
appeal  may  only  reverse  the  adverse  credit 
decision  if  the  hearer  determines  that  to  do 
so  would  reduce,  or  would  not  increase,  the 
overall  losses  to  the  RTC  as  Conservator. 

Your  appeal  should  be  submitted  to: 
(Name  of  Hearer  of  the  Appeal) 
(Address  of  Hearer) 
Attention: 

Sincerely  yours, 
(Managing  Agent  or  other  official) 

(FR  Doc  94-16658  Filed  7-8-94;  8:45  am] 
BILLiNG  COOE  tTK-OI-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[R«iMse  N&  M-342«;  FSo  No.  SR-Amex- 
94-13] 

Self-Regulatory  Organizations;  The 
American  Stock  Exchange,  inc.;  Fling 
and  Order  Granting  Approval  on  an 
Accelerated  Basis  of  a  Proposed  Rule 
Change  Relating  to  Trade-Day 
Coniparison 

July  1.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  the 
American  Stock  ELxchange,  Inc. 
("Amex")  filed  with  the  Securities  and 
Exchange  Commission  ("Commis.sion") 
on  May  6,  1994,  the  proposed  rule 
change  (File  No.  SR-Ainex-94r-13)  as 
described  in  Items  I  and  II  below.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  conunenls  bom 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  cf  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
Amex  to  implement  a  program,  in 
conjunction  with  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  and  the 
National  Securities  Clearing  Corportion 
("NSCC").  to  compare  all  Amex  equity 
trades  on  trade  date.  Amex  will  phase- 
in  the  program  commencing  June  30, 
1994,  with  full  implementation 
scheduled  for  )une  30, 1995. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for^  the  Proposed  Rule 
Change 

In  its  filings  with  the  Commission, 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  changes  and  discussed 
any  comments  it  received  on  the 
proposed  nJe  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  fV  below.  Amex 
has  prepared  surmnaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Since  1988,  Amex  has  sought  to 
improve  its  clearing  operations  and  to 
reduce  exposure  to  loss  through  market 
volatility  by  reducing  the  comparison 
cycle  in  stocks  and  in  options.  The 


■15US.C78MbKl)(1988). 
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SECURfTtES  AMD  EXCHANGE 
COMMISSION 

[R«iMse  Na  54-34298;  FSo  No.  SR-Amez- 
94-13] 

Self-Regulatory  Organizations^  The 
American  Stock  Exchange.  Inc.;  Fting 
and  Order  Granting  Approval  on  an 
Accelerated  Basis  of  a  Proposed  Rule 
Change  Relating  to  Trade-Day 
Comparison 

July  1,  1994. 

Pursuairi  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  the 
American  Stock  Exchange.  Inc. 
("Amex")  Eled  with  the  Securities  and 
Exchange  Commission  ("Clommission") 
on  May  6,  1994.  the  proposed  rule 
change  (File  No.  SR-Amex-94r-13)  as 
described  in  Items  I  and  11  below.  The 
Commission  is  pubUshing  this  notice 
and  Older  to  solicit  comments  &om 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
Amex  to  implement  a  program,  in 
conjunction  vdxh  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  and  the 
National  Securities  Clearing  Corportion 
("NSCC").  to  compare  all  Amex  equity 
trades  on  trade  date.  Amex  will  phase- 
in  the  program  commencing  June  30, 
1994,  with  full  implementation 
scheduled  for  June  30, 199S. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filings  with  the  Commission, 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  changes  and  discussed 
any  comments  it  received  en  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  kem  fV  below.  Amex 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Seff-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Since  1988,  Amex  has  sought  to 
improve  its  clearing  operations  and  to 
reduce  exposure  to  loss  through  market 
volatility  by  reducing  the  comparison 
cycle  in  stocks  and  in  options.  The 


Amex  has  reduced  the  comparison 
times  first  from  five  business  days  to 
three  business  days  and  then  to  one 
business  day  shec  the  trade  date.  For  the 
past  five  years,  the  Amex,  in 
conjunction  with  the  NYSE,  has  been 
working  with  the  member  finn 
community  and  the  NSCC  to  establish 
operational  parameters,  systems,  and 
rules  for  shortening  trade  comparison 
time  frames.  In  1969,  the  Amex  adopted 
Rule  719,  which  requires  next-day 
comparison  ('T+l'T  of  eocchange 
transactions,  and  developed  its  Intra- 
Day  Comparison  ("IDC")  System,  which 
is  an  electronic  system  designed  to 
match  trade  sides  and  to  resolve 
uncompared  trades  known  as  "donl 
knows"  or  "DKs."  *  The  IDC  System  is 
used  by  Amex  for  both  equities  and 
options. 

The  Amex  now  proposes  to 
implement,  again  in  conjunction  with 
NYSE  and  NSCC,  trade-date  comparison 
of  Amex  equity  transactions.  Trade-date 
comparison  vrill  be  implemented  in 
phases  with  a  final  target  date  of  June 
30,  1995.  The  first  phase  of  this  program 
is  scheduled  to  be  implemented  by  the 
end  of  June  1994.  When  the  first  phase 
has  been  implemented,  the  Amex  will 
require  all  member  firms  to  input  equity 
trade  data  Into  the  IDC  System  every 
two  hours  on  the  date  of  the  trade  rather 
than  once  daily.  Input  times  will  be 
12:00 noon,  2:00  p.m.,  4:00  p.m.,  and 
6:00  p.m.  Amex  member  firms  already 
are  submitting  option  trade  data  into  the 
IDC  System  on  trade-date  on  an  hourly 
basis.  The  IDC  System  will  continue  to 
be  the  main  processor  of  the  compaiison 
data.  The  Amex  will  transmit  the 
compared  trades  to  a  registCTed  clearing 
agency  in  order  to  complete  the  process. 

The  Amex  is  not  proposing  any 
written  changes  to  its  rules  at  this  time. 
Amex  Rule  7ig(a),  which  currently 
requires  each  transaction  effected  on  the 
Amex  to  be  compared  or  closed  out  no 
later  than  close-of-business  on  T+1,  vdll 
reraam  in  effect  for  the  present  time. 
The  Amex  believes  that  its  Rule  719(c), 
which  requires  members  to  submit  trade 
data  as  may  be  required  by  the  Amex, 
provides  it  with  sufficient  authority  to 
require  clearing  members  to  submit 
trade  data  in  listed  stocks  and  options 
for  comparison  by  such  times  as  Amex 
may  prescribe.  However,  as  the  final 
implementation  date  of  June  30, 1995, 
approaches,  Amex  will  file  any  other 
rule  changes  with  the  Commission 
pursuant  to  Section  19(b)  of  the  Act' 


and  Rule  19b-4  thereimder'*  as  are 
necessary  or  appropraite  to  implement 
the  trade-date  comparison  program.  As 
indicated  above,  aiy  such  Amex  rule 
changes  will  be  developed  in 
conjunction  vrith  the  NYSE  and  NSCC. 
and  Amex  win  vrork  wtth  the  NYSE  and 
NSCC  to  achieve  uniformity  and  to 
monitor  the  implementation  of  each 
phase  of  this  program. 

The  Amex  states  that  it  believes  the 
proposed  rule  change  is  consistent  vdth 
Section  6(b)  of  the  Act'  in  general  and 
with  Section  6(b)(5) »  in  particular 
because  it  will  help  prevent  fraudulent 
and  manipulative  acts  and  practices, 
will  promote  just  and  equitable 
principles  of  trade,  and  will  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities. 

B.  Self -Begulatory  Organization's 
Statement  oa  Burden  on  Competition 

Amex  believes  that  the  proposed  rule 
changes  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  oa  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

Amex  has  neither  solicited  nor 
received  any  comments  from  its 
members,  participants,  or  others. 

III.  Date  of  EffiecthreMss  of  the 
Proposed  Rale  Change  and  Timing  for 
Com^dsRioa  Actios 

For  the  reasons  discussed  below,  the 
Commission  believes  the  proposal  is 
"consistent  with  Section  6(b)  of  the  Act. 
Section  6(b)(5)  of  the  Act '  states  that 
exchange  rules  should  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  and  processing 
information  with  respect  to  securities 
transactions  and  to  protect  investors  and 
the  public  interest. 

The  risks  posed  by  uncompared 
trades  and  by  the  long  span  of  time 
between  trade  execution  and  trade 
comparison  (as  long  as  five  business 
days  for  equity  transactions  until  1990) 
came  under  intense  scrutiny  after  the 
Market  Break  of  October  1987.  Tne 
leadingrstudies  of  the  Market  Break  of 
1987  identified  uncompared  trades  as  a 
major  stress  point  in  post-trade 
processing  which,  together  with  the 
unprecedented  trading  volume  and  the 


'lSUS.C7«»(bKl)(1988). 


'  Securities  Exchange  Act  Release  No.  27851 
(March  27.  1990),  55  FR  12759  IFile  No.  SR-Amax- 
89=-05l  (order  approving  proposed  rule  change). 

^ Supra,  note  I. 


«  17  CFR  240.1 9b-4  (1903). 
't5U;S.C  78f  (1989). 
•15  U.SC  78f(bK5)  (1988). 
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iposed  that  markets 
Is  to  comp>are  all 


unprecedented  prict  volatility  during 
the  Market  Break,  posed  an 
unacceptable  threat  p  the  marketplace.^ 
The  Commission,  in  its 
recommendations  tq  Congress  in 
February  of  1988, : 
accelerate  their  eifo^ 
trades  on  trade  date.p 

Since  1988,  the  Afiex,  among  others, 
has  sought  to  improte  clearing 
operations  and  to  re(  luce  exposure  to 
losses  associated  wil  b  market  volatility 
occurring  during  the  period  between 
execution  and  settle)  nent.  The  Amex 
reduced  its  compari;  on  cycle  in  stocks 
first  from  T-f  5  to  T+;  and  then  to  T+1 
m  1990.10 

As  stated  above,  ll  e  Commission 
believes  that  the  pro  >osed  rule  change 
which  shortens  the  V  imex  comparison 
cycle  from  T-f  1  to  trc  de  date  will  make 
Amex's  comparison  )rocess  safer  in 
terms  of  the  risks  res  ilting  from  market 
price  volatility  and  i  lore  efficient  in 
terms  of  the  time  an(  expense  involved 
in  post-trade  process  ing.  The 
Commission  believe; ;  that  the  proposal 
will  offer  additional  jrotection  to 
investors,  brokers,  ai  d  other  persons 
that  safeguard  invest  ars'  funds  and 
facilitate  investors'  t  ansactions.  In  the 
Commission's  view,  this  proposal  will 
provide  fundamenta  and  important 
improvements  to  the  marketplace. 

The  Amex  has  reqi  tested  tnat  the 
Commission  &nd  go<  d  cause  for 
approving  the  propo  «d  rule  changes 
prior  to  the  thirtieth  lay  after  the  date 
of  publication  of  not  ce  of  the  hlings  in 
the  Federal  Register  Trade-date 
comparison  is  to  be  ]  hased-in  by  both 
Amex  and  NYSE  cm  i  parallel  schedule, 
and  the  NYSE  has  be  ;un  some  aspects 
of  its  phase-in  progr«  m."  Accelerated 
approval  of  this  prop  osal  will  permit 
Amex,  as  well  as  the  NYSE  and  NSCC. 
to  provide  their  cleaj  ing  members  with 
a  more  coordinated  i  nplementation  oi 
trade-date  comparisc  n.  Furthermore, 
because  neither  the  ( Commission  nor 
NYSE  received  any  v  [ritten  comments 
on  the  NYSE's  propo  sal,  which  was  very 
similar  to  the  Amex'i  proposal,  and 
because  the  Amex  d)  1  not  receive  any 


*Far  an  ana.>>'ais  o<  the  1  )87  Markei  Break  and 
U>e  cbangm  in  clearance  ai  d  settl«fn<>nl  effcTlad  ;n 
mponse.  refer  to  Division  >f  Markei  Regulation, 
tSoriet  Anotysts  of  Octobei  i 
129  (December  1990). 

*Tea<imony  on  tbe  Secu^ties  and  Excr,snge 
CdDimiaaion's  Recommeni^tiona  Regarding  the 
CX^obei  1987  Market  Breai^ deiiv«mdby  Bevid  S 
Ruder.  Cbainnen,  ConuTusaion,  before  tbe  Senate 
Conimiltec  on  Banning,  Ho  using,  sno  UrbeD  Aftoijs 
at  2>-24  (February  j.  1986 

>*  Sup/0  note  2. 

"For  a  diacuaaioD  of  thai  NYSE'S  >!r>p)err>eDtatton 
ot  tmdtiua  campumm.  t  >fer  to  Securities 
BadMnge  Act  Releaae  No  !  4J53  (June  3, 1994),  59 
FR  30071  P^ile  No.  SH-NY!  iE-^g^-OO)  (order 
»ppro\>Dg  propo<«d  roie  tl  sngt-i. 


comments  from  its  members  in  response 
to  its  Information  Circular,^^  the 
Commission  does  not  expect  to  receive 
any  conmients  on  this  proposal. 
Therefore,  the  Commission  believes 
there  is  good  cause  for  approving  the 
proposed  rule  changes  prior  to  the 
thirtieth  day  after  the  date  of 
pubhcation  of  notice  of  the  filing. 

IV.  Solicitation  of  Conunenls 

Interested  persons  are  ihvited  to 
submit  written  data,  vievt^,  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  writt«i 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pijblic  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Ainex-94-13  and  should  be 
submitted  by  August  1, 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  '3  that  the 
above-mentioned  proposed  rule  changes 
(File  No.  SR-Amex-94-13)  be,  and 
hereby  is,  approved. 

For  the  Cranmission  by  lh€  Di vis KDD  of 
Market  Regulation,  pursuant  jo  deJegaled 
authority. '■• 

Jonathan  G.  Kafz, 

Secretory. 

|FR  Doc.  94-16629  Fi)ed  >-6-*«  S  45  amj 

BH.IIMG  COOC  a&<O-0l-M 


»*  "bnp)err,en!at>on  ot  Equity  Trade  Date 
Comparison,"  Amex  Inibrmation  Circ»)ar  99*-^*} 
lApri)  6. 1994) 

"  1 5  U.S.C  78s(b)(2)  ( 1988). 
•♦l/  CFR  200  30-3(8X12)  |l{**i3). 


[Release  No.  34-34297;  FRfe  No.  SR-NASD- 
94-39]  '  .   ;  .,  \-^i 

Self-Regulatory  Organizations;  Filing 
of  Piroposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Security 
Application  Fee  for  The  f»ORTAL 
Marltet 

July  1,1994.    . 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  15  U.S.C.  78s(b)(l),   .. 
notice  is  hereby  given  that  on  June  22. 
1994,  the  National  Association  of 
Secujities  I>ealers,  Inc.  ("NASD"  or 
"Association"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Setf-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  The 
PORTAL  Market  Rules,  Schedule  I  to 
the  NASD  By-Laws  ("PORTAL  Rules ') 
to  add  a  security  application  fee  with 
respect  to  securities  submitted  for 
designation  in  The  PORTAL  Market. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics. 

The  PORTAL  Market 

Schedule  1  to  the  NASD  By-Ldws 


PART  VI 

PORTAL  MARKET  TIL'^NSACTICWS 


Sec.  4    PORTAL  Fees 


PORTAL  participants  shall  psy  to  the. 
Association  a  fee  for  PORTAL 
transactions  or  such  other  fees  as 
determined  by  the  Assodatibn,  which 
ore  set  forth  in  Fort  DC  of  the  PORTAL 
Rules.  The  Board  of  Governors  shall 
have  the  power  to  impose,  alter,  or 
amend  such  fees  from  time  to  time 
pursuant  to  Article  VI,  Section  1  of  the 
By-Laws. 

PART  IX 

PORTAL  FEES 

Sec.  J    Entry  Fee 

When  a  PORTAL  porticipont  ivbmiTs 
on  application  for  designation  of  any 
class  of  securities  as  a  PORTAL  ^curiP, . 
iiihoU  pay  to  the  Corporation  a  filing 


fee  of  $2,000  per  class  of  security 
covered  by  the  security  application 
submitted  plus  $200  per  assigned 
security  symbol  that  is  in  addition  to  the 
first  symbol  assigned. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  PORTAL  Market  is  the  market 
operated  by  The  Nasdaq  Stock  Market, 
Inc.,  for  the  quotation  of  securities  that 
are  restricted  securities,  as  defined  in 
Rule  144(a)(3)  under  the  Securities  Act 
of  1933  ("Securities  Act"),  or  are 
securities  that  are  treated  as  if 
restricted.'  In  order  to  qualify  for 
inclusion  in  The  PORTAL  Market,  a 
security  that  is  restricted  or  treated  as  if 
restricted  must  be  eligible  to  be  sold 
pursuant  to  Rule  144A  under  the 
Securities  Act,  ^  be  in  negotiable  form, 
and  be  assigned  a  CUSIP  or  other 
security  identification  number  that  is 
different  from  any  identification  number 
assigned  to  any  unrestricted  securities 
of  the  same  class. 

The  PORTAL  Market  has  processed 
over  one  thousand  applications  for 
designation  as  a  PORTAL  security. 
Designation  of  a  security  as  a  PORTAL 
security  permits  the  security  to  be 
assigned  a  CUSIP  number  by  Standard 
&  Poor's  Corporation  and  be  cleared  and 
settled  through  the  Depository  Trust 


'  Part  n,  PORTAL  Rules,  provides  that  to  qualify 
for  initial  designation  and  continued  designation  in 
the  PORTAL  Market,  a  security  shall  be  either  a 
restricted  security,  as  deRned  in  Rule  144(a)(3) 
under  the  Securities  Act.  or  a  security  that  upon 
issuance  and  continually  thereafter  only  can  be  sold 
pursuant  to  Regulation  S  under  the  Securities  Act, 
Rule  114A,  or  Rule  144  under  the  Securities  Act, 
or  in  a  transaction  exempt  from  the  registration 
requirements  of  the  Securities  Act  pursuant  to 
Section  4  of  the  Securities  Act  and  not  involving 
any  public  offering. 

^  This  provision  requires  that  the  security  meet 
the  requirements  of  Rule  144A(d)t3)  and  (4)  under 
the  Securities  Act,  which  are,  respectively,  the   ' 
"fungibility"  and  "information  delivery 
requirement"  conditions  of  Rule  114A. 
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fee  of  $2,000  per  class  of  security 
covered  by  the  security  application 
submitted  plus  $200  per  assigned 
security  symbol  that  is  in  addition  to  the 
first  symbol  assigned. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  PORTAL  Market  is  the  market 
operated  by  The  Nasdaq  Stock  Market. 
Inc.,  for  the  quotation  of  securities  that 
are  restricted  securities,  as  defined  in 
Rule  144(a)(3)  under  the  Securities  Act 
of  1933  ("Securities  Act"),  or  are 
securities  that  are  treated  as  if 
restricted.'  In  order  to  qualify  for 
inclusion  in  The  PORTAL  Market,  a 
security  that  is  restricted  or  treated  as  if 
restricted  must  be  eligible  to  be  sold 
pursuant  to  Rule  144A  under  the 
Securities  Act,  ^  be  in  negotiable  form, 
and  be  assigned  a  CUSIP  or  other 
security  identification  number  that  is 
different  from  any  identification  number 
assigned  to  any  unrestricted  securities 
of  the  same  class. 

The  PORTAL  Market  has  processed 
over  one  thousand  applications  for 
designation  as  a  PORTAL  security. 
Designation  of  a  security  as  a  PORTAL 
security  permits  the  security  to  be 
assigned  a  CUSIP  number  by  Standard 
&  Poor's  Corporation  and  be  cleared  and 
settled  through  the  Depository  Trust 


'  Part  n,  PORTAL  Rules,  provides  that  to  qualify 
for  initial  designation  and  continued  designation  in 
the  PORTAL  Market,  a  security  shall  be  either  a 
restricted  security,  as  defined  in  Rule  144(a)(3) 
under  the  Securities  Act,  or  a  security  that  upon 
issuance  and  continually  thereafter  only  can  be  sold 
pursuant  to  Regulation  S  under  the  Securities  Act, 
Rule  114A,  or  Rule  144  under  the  Securities  Act, 
or  in  a  transaction  exempt  from  the  registration 
requirements  of  the  Securities  Act  pursuant  to 
Section  4  of  the  Securities  Act  and  not  involving 
any  public  offering. 

2  This  provision  requires  that  the  security  meet 
the  requirements  of  Rule  144A(d)(3)  and  (4)  under 
the  Securities  Act,  which  arc.  respectively,  the   ' 
"fungibility"  and  "information  delivery 
requirement"  conditions  of  Rule  1 14A. 


Company.  Section  2  of  the  PORTAL 
Rules  permits  any  PORTAL  participant 
to  submit  an  application  for  security 
designation,  ralher  than  the  issuer  of  the 
security.  "PORTAL  participants" 
include  PORTAL  dealers,  PORTAL 
brokers,  and  PORTAL  investors.  The 
first  two  categories  of  PORTAL 
participants  are  required  to  be  brokers 
and  dealers  registered  with  the 
Commission  imder  Section  15  of  the 
Exchange  Act  and  members  of  the 
NASD.  The  third  category  of  PORTAL 
participants  are  institutional  investors 
that  are  not  members  of  the  NASD  that 
meet  the  definition  of  "qualified 
institutional  buyer"  under  Rule  144A. 

The  NASD  has  operated  The  PORTAL 
Market  since  it  initiated  operations  in 
June  1990  without  the  imposition  of  any 
fees  on  users.  The  NASD  is  proposing  to 
adopt  a  filing  fee  of  $2,000  per  security 
application  Submitted  plus  $200  for 
each  security  identification  symbol 
assigned  after  the  first  symbol.  Many 
private  offerings  of  securities  are  of 
securities  that  are  sold  in  multiple 
tranches,  each  of  which  is  treated  as  a 
separate  security,  even  though  part  of  a 
single  private  offering,  and  assigned  a 
separate  identification  symbol  by  The 
PORTAL  Market. 

The  NASD  believes  that  the 
imposition  of  a  PORTAL  fifing  fee  will 
assist  The  Nasdaq  Stock  Market.  Inc.  to 
cover  continuing  costs  associated  with 
the  operation  of  the  PORTAL  Market, 
including  significant  costs  associated 
with  the  processing  of  security 
applications.  The  processing  of  security 
apphcations  for  The  PORTAL  Market 
requires  an  immediate  review  of  all 
applications,  as  private  placements  are 
usually  on  a  very  short  time  schedule. 
Such  review  must  ensure  that  the 
security  meets  all  of  the  requirements  in 
Part  II  of  the  PORTAL  Rules,  as  set  forth 
above. 

Applications  are  generally  submitted 
the  day  prior  to  commencing  the  private 
placement  or  the  day  prior  to 
conducting  a  "road  show,"  if  such  a 
road  show  is  used,  and  approval  is 
necessary  within  one  or  two  days  at  the 
most.3  In  addition,  because  of  a 
continuing,  lack  of  knowledge  regarding 
the  procedures  for  obtaining  approval 
for  PORTAL  designation.  Depository 
Trust  Company  book-entry  approval, 
and  the  issuance  of  a  CUSIP  number 
from  Standard  &  Poor's,  The  Nasdaq 
Stock  Market,  Inc.  staff  must  work 
closely  with  the  appUcant  to  complete 
the  process.  Further,  private  offerings 
that  rely  on  Rule  144A  for  redistribution 


'  In  the  case  of  private  offerings,  such  a  "road 
show"  is  quite  at^reviated  as  the  number  of 
potential  investors  is  generally  no  more  than  75. 


of  the  securities  to  qualified 
institutional  buyers  are  many  times 
unique  in  their  structure,  as  well  as 
frequently  involving  issues  related  to 
SEC  Regiilation  S  and  compliance  with 
the  CUSIP  identification  number 
requirement  when  an  offshore  offering 
occurs  simultaneously  with  a  U.S. 
private  placement.  Finally,  there  are 
many  issues  with  multiple  tranches, 
each  of  which  must  be  assigned  a 
separate  security  symbol.  Given  the 
efforts  required  by  The  Nasdaq  Stock 
Market,  hic.  staff,  the  NASD  belies  that 
the  fees  as  proposed  are  appropriate. 

(b)  Statutory  Basis 

The  NASD  beUeves  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Exchange  Act,*  which  requires  that  the 
rules  of  the  Association  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  Association 
operates  or  controls  in  that  the  proposed 
rule  change  equitably  applies  a  filing  fee 
to  all  applications  submitted  by 
PORTAL  dealers,  PORTAL  brokers,  and 
PORTAL  qualified  investors  for  the 
designation  of  securities  in  The 
PORTAL  Market. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act,  as 
amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  Qie  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 


"  15  U.S.C.  760-3  (1988). 
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B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disappioved. 

rv.  Solicitation  o|  Comments 


submission,  all  si 
amendments,  all 
with  respect  to  thi 
change  that  are  fili 
Commission,  and  | 
communications  i 
proposed  rule  cha 


Interested  peist^ns  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  Written  submissions 
should  file  six  cosies  thereof  with  the 
Secretary.  Securiqes  and  Exchange 
Commission.  450  ^ifth  Street,  N.VV.. 
Washington,  D.C  ^0549.  Copies  of  the 
equent 
ritten  statements 
proposed  rule 
ed  with  the 
ill  written 
slating  to  the 
]ge  between  the 
Commission  and  4ny  person,  other  than 
those  that  may  be  jwithheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.B.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission  SjPubhc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  officfe  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  1, 1994. 

For  the  Commiss 
Market  Regulation, 
authority.  17CFR 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  94-16630  Ifiled  7-8-94;  8:45  ami 

BILUNO  COOC  MHO-Ot- 


Kin 


.  by  the  Division  of 
jjursuant  to  delegated 
30-3(a)(12). 


2tD 


[Release  No.  35-26<p8] 


Filings  Under  the 
Company  Act  of 


Public  Utility  Holding 
f  Act- •) 


1935 


given  that  the 
has/'have  been  made 


July  1, 1994. 

Notice  is  herebjijj 
following  filing(s) 
with  the  Commiss  on  pursuant  to 
provisions  of  the  /  ,ct  and  rules 
promulgated  thereLnder.  All  interested 
persons  are  referrad  to  the  application(s) 
and/ or  declaratioivs)  for  complete 
statements  of  the  { roposed 
transaction(s)  sum  marized  below.  The 
application(s)  and  or  declaration(s)  and 
any  amendments  t  lereto  is/are  available 
for  public  inspecti  on  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  requei  ;t  a  hearing  on  the 
application(s)  and  or  declaration(s) 
should  submit  their  views  in  writing  by 
July  25, 1994  to  the  Secretary,  Securities 
and  Exchange  Con  mission, 
Washington,  D.C.  ;  ;0549,  and  serve  a 
copy  on  the  releva  it  applicant(s)  and' or 


declarant(s)  at  the'%ddress(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  andVor  permitted  to 
become  effective. 

Connecticut  Light  and  Power  Company 
(70-7320) 

Connecticut  Light  and  Power 
Company  C'CL&P"),  Selden  Street. 
Berlin,  Cormecticut  06037,  an  electric 
public-utility  subsidiary  company  of 
Northwest  Utilities,  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  under  Sections  6(a]  and  7  of 
the  Act  and  rule  54  thereunder  to  its 
declaration  previously  filed  under 
Sections  6(a]  and  5  of  the  Act  and  rule 
50(a)(5)  thereimder. 

By  order  dated  December  16, 1986 
(HCAR  No.  24263),  the  Commission 
authorized  CL&P,  among  other  things,  to 
issue  a  promissory  note  up  to  an 
aggregate  principal  amount  of  $25 
million  to  the  Industrial  Development 
Authority  of  the  State  of  New 
Hampshire  ("IDA").  The  note  evidenced 
IDA'S  loan  to  CL&P  of  the  proceeds  from 
pollution  control  revenue  bonds 
("Bonds")  issued  by  IDA  to  finance  the 
cost  of  acquiring,  constructing  and 
installing  certain  pollution  control 
facilities  and/or  sewage  or  solid  waste 
disposal  facilities  at  the  Seabrook 
Nuclear  Power  Station.  Unit  No.  1  in 
Seabrook.  New  Hampshire. 

In  an  effort  to  improve  the  credit 
ratings  of  the  Bonds.  CL&P  obtained  a 
letter  of  credit  ("LOC")  fi-om  the  Long- 
Term  Credit  Bank  of  Japan  Limited 
("Credit  Bank").  Subsequent  to  the 
issuance  of  the  Bonds.  Credit  Bank's 
rating  in  the  financial  markets 
deteriorated.  CL&P  has  been  informed 
that  many  institutional  investors  that 
otherwise  would  be  interested  in 
purchasing  the  bonds  will  not  purchase 
seciuities  secured  by  letters  of  credit 
issued  by  the  Credit  Bank,  and  investors 
that  are  still  willing  to  purchase  the 
Bonds  are  demanding  an  interest  rate 
premium  that  is  causing  CL&P's 
effective  interest  cost  to  be  higher  than 
it  would  have  otherwise  been  using  a 
bank  with  a  higher  rating. 

CL&P  now  seeks  authority  to:  (1) 
replace  Credit  Bank  LOC  and  the  Bank 
Reimbursement  Agreement  with  a  new 
Letter  of  Credit  and  Reimbursement 
Agreement  ("Substitute  Agreement"); 


(2)  replace  the  LOC  with  a  new  letter  of 
Credit  ("New  LOC");  and  subsequently 
thereto  (3)  extend,  modify,  or  replace 
the  Substitute  Agreement  and  the  New 
LOC  from  time  to  time  during  the  term 
of  the  bonds  supported  thereby.  The 
terms  of  any  such  extensions, 
modifications  or  replacements, 
including  the  New  LOC  and  the 
Substitute  Agreement,  shall  provide  that 
(a)  the  total  amount  available  to  be 
drawn  under  any  such  extended, 
modified  or  replacement  letter  of  credit 
does  not  exceed  $16.2  milli(»i. 
representing  principal  in  the  amount  of 
$15.4  million  and  interest  in  the  amount 
of  $800,000  calculated  at  the  maximum 
rate  of  15%  for  123  days,  (b)  the  annual 
letter  of  credit  costs  applicable  to  any 
such  extension,  modification,  or 
replacement  do  not  exceed  1%  per 
annum  of  the  total  amoimt  available  to 
be  drawn  under  the  extended,  modified 
or  replacement  letter  of  credit,  and  (c) 
the  reimbursement  agreement 
applicable  to  any  such  extension, 
modification  or  replacement  shall 
provide  (or  shall  afford  CL&P  the  option 
to  elect)  that  tender  advances  tear 
interest  until  paid  at  a  rate  not  to  exceed 
the  higher  of  the  prime  rate  plus  2%  or 
the  federal  fimds  rate  plus  2%.  (d)  such 
extension,  modification  or  replacement 
is  otherwise  on  terms  that  are 
substantially  similar  in  all  material 
respects  to  those  applicable  to  the  New 
LOC  and  Substitute  Agreement  (or 
previous  extensions  or  modifications 
thereof  or  replacements  therefore 
proposed  to  be  entered  into  in 
connection  with  the  replacement  of 
Credit  Bank,  and  (e)  CL&P  shall  have 
obtained  all  necessary  State 
Commission  approvals  applicable  to 
such  extension,  modification  or 
replacement. 

Consolidated  Natural  Gas  Company 
(70-8167) 

Consolidated  Natural  Gas  Company 
("CNG").  CNG  Tower.  625  Liberty 
Avenue,  Pittsburgh,  Pennsylvania 
15222,  a  registered  holding  company, 
has  filed  a  post-efi'ective  amendment 
under  Sections  6  and  7  of  the  Act  and 
Rule  54  thereunder  to  its  declaration 
previously  filed  under  Sections  6  and  7 
of  the  Act  and  Rule  50(a)(5)  thereunder. 

By  order  dated  April  21,  1993  (HCAR 
No.  25800)  ("April  Order"),  the 
Commission  authorized  CNG  to  issue 
and  sell  on  or  before  June  30. 1995  up 
to  $400  million  principal  amoimt  of 
debentures  ("Debentures")  in  one  or 
more  series  at  a  price,  exclusive  of 
accrued  interest,  which  would  be  not 
less  than  98%  nor  more  than  101%  of 
the  principal  amount  and  at  an  interest 
rale  which  would  be  a  multiple  of  Vu, 


Vio,  or  Vzo  of  1%.  The  Debentures  would 
mature  in  not  more  than  thirty  years  and 
would  be  issued  in  accordance  with  the 
indenture  between  CNG  and  Chemical 
Bank  (successor  by  merger  to 
Manufactiu^ers  Hanover  Trust 
Company),  as  Trustee,  dated  May  1, 
1971  ("Indenture").  CNG  has  sold  $300 
million  of  Debentures  under  the  April 
Order,  thus  $100  million  of  Debentures 
remains  authorized  for  issue  and  sale. 

CNG  now  proposes  to  change  its 
Indenture  by  adding  section  4.02  so  that 
it  may  reserve  the  right,  without  the 
consent  of  the  holders  of  future 
debenture  issues  sold  imder  the  April 
Order,  to  amend  sections  6.06  and  6.07 
of  the  Indenture.  New  section  4.02 
provides: 

The  Company  reserves  the  right,  subject  to 
appropriate  corporate  action,  but  without 
consent,  approval  or  other  action  by  holders 
of  debentures  of  any  series  created  after  May 
1, 1994,  to  make  such  amendments  to  the 
Indenture,  as  heretofore  supplemented  and 
amended,  as  shall  be  necessary  in  order  to 
amend  Sections  6.06  and  6.07  thereof  so  as 
to  modify  or  eliminate  the  provisions  or 
requirements  of  such  Sections,  or  any  part 
thereof  and  the  definition  of  any  term  used 
in  either  of  such  Sections  or  related  thereto, 
as  the  Company  may  determine  in  its  sole 
discretion. 

Section  6.06  provides  that  fimded 
debt  (as  defined)  carmot  be  incurred  and 
subsidiary  preferred  stock  caimot  be 
issued  imless:  (1)  The  consolidated 
income  available  for  interest  and 
subsidiary  preferred  stock  dividends  of 
CNG  and  its  subsidiaries  for  any  12 
consecutive  months  within  15  months 
immediately  preceding  the  date 
additional  fimded  debt  is  incurred  is  not 
less  than  2V2  times  the  sum  of  the  total 
annual  interest  charges  and  the  total 
subsidiary  preferred  stock  dividends, 
assuming  the  inciurence  of  such 
additional  fimded  debt  or  issuance  of 
such  preferred  stock,  as  the  case  may  be; 
and  (2)  after  giving  effect  to  the 
incurring  of  the  additional  funded  debt 
and  issuance  of  preferred  stock,  the  simi 
of  the  outstanding  consolidated  debt  of 
CNG  and  its  subsidiaries  and  the 
amount  of  outstanding  subsidiary 
preferred  stock  shall  not  be  more  than 
60%  of  the  consohdated  net  tangible 
assets  of  CNG  and  its  subsidiaries. 
Section  6.07  provides  that  a  subsidiary 
of  CNG  caimot  incur  funded  debt  or 
issue  preferred  stock  to  a  third  party 
unless  funded  debt  and  preferred  stock 
of  the  subsidiary  will  not  exceed  60% 
of  the  total  capitalization  of  the 
subsidiary,  and  the  principal  amount  of 
funded  debt  and  amoimt  of  preferred 
stock  of  all  subsidiaries  of  CNG  shall  not 
exceed  15%  of  consolidated  net  tangible 
assets. 
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Vio,  or  V20  of  1%.  The  Debentures  would 
mature  in  not  more  than  thirty  years  and 
would  be  issued  in  accordance  with  the 
indenture  between  CNG  and  Chemical 
Bank  (successor  by  merger  to 
Manufacturers  Hanover  Trust 
Company),  as  Trustee,  dated  May  1, 
1971  ("Indenture").  CNG  has  sold  $300 
million  of  Debentures  under  the  April 
Order,  thus  $100  million  of  Debentures 
remains  authorized  for  issue  and  sale. 

CNG  now  proposes  to  change  its 
Indenture  by  adding  section  4.02  so  that 
it  may  reserve  the  right,  without  the 
consent  of  the  holders  of  future 
debenture  issues  sold  under  the  April 
Order,  to  amend  sections  6.06  and  6.07 
of  the  Indenture.  New  section  4.02 
provides: 

The  Company  reserves  the  right,  subject  to 
appropriate  corporate  action,  but  without 
consent,  approval  or  other  action  by  holders 
of  debentures  of  any  series  created  after  May 
1, 1994,  to  make  such  amendments  to  the 
Indenture,  as  heretofore  supplemented  and 
amended,  as  shall  be  necessary  in  order  to 
amend  Sections  6.06  and  6.07  thereof  so  as 
to  modify  or  eliminate  the  provisions  or 
requirements  of  such  Sections,  or  any  part 
thereof  and  the  defmition  of  any  term  used 
in  either  of  such  Sections  or  related  thereto, 
as  the  Company  may  determine  in  its  sole 
discretion. 

Section  6.06  provides  that  funded 
debt  (as  defined)  cannot  be  incurred  and 
subsidiary  preferred  stock  cannot  be 
issued  unless:  (1)  The  consolidated 
income  available  for  interest  and 
subsidiary  preferred  stock  dividends  of 
CNG  and  its  subsidiaries  for  any  12 
consecutive  months  within  15  months 
immediately  preceding  the  date 
additional  funded  debt  is  incurred  is  not 
less  than  2V2  times  the  sum  of  the  total 
annual  interest  charges  and  the  total 
subsidiary  preferred  stock  dividends, 
assuming  the  incurrence  of  such 
additional  funded  debt  or  issuance  of 
such  preferred  stock,  as  the  case  may  be; 
and  (2)  after  giving  effect  to  the 
incurring  of  the  additional  funded  debt 
and  issuance  of  preferred  stock,  the  sum 
of  the  outstanding  consohdated  debt  of 
CNG  and  its  subsidiaries  and  the 
amount  of  outstanding  subsidiary 
preferred  stock  shall  not  be  more  than 
60%  of  the  consolidated  net  tangible 
assets  of  CNG  and  its  subsidiaries. 
Section  6.07  provides  that  a  subsidiary 
of  CNG  cannot  incur  funded  debt  or 
issue  preferred  stock  to  a  third  party 
unless  funded  debt  and  preferred  stock 
of  the  subsidiary  vdll  not  exceed  60% 
of  the  total  capitalization  of  the 
subsidiary,  and  the  principal  amount  of 
funded  debt  and  amount  of  preferred 
stock  of  all  subsidiaries  of  CNG  shall  not 
exceed  15%  of  consolidated  net  tangible 
assets. 


CNG  also  requests  authorization  to 
extend  the  expiration  date  for  the 
issuance  and  sale  of  the  remaining  $100 
million  principal  amount  of  Debentures 
under  the  April  Order  from  June  30, 
1995  to  June  30, 1996. 

The  Columbia  Gas  System,  Inc.,  et  al. 
(70-8219) 

The  Columbia  Gas  System,  Inc. 
("Columbia"),  20  Montchanin  Road, 
Wilmington,  Delaware  19807,  a 
registered  holding  company;  Colimibia's 
public  utility  subsidiary  companies, 
Columbia  Gas  of  Pennsylvania,  Inc., 
Columbia  Gas  of  Ohio,  Inc.  ("Ohio"), 
Columbia  Gas  of  Maryland,  Inc., 
Columbia  Gas  of  Kentucky,  Inc.,  and 
Commonwealth  Gas  Services,  Inc.,  each 
located  at  200  Civic  Center  Drive, 
Columbus,  Ohio  43215;  and  Columbia's 
nonutility  subsidiary  companies, 
Columbia  Gas  System  Service 
Corporation,  Colimibia  LNG 
Corporation,  Colimibia  Atlantic  Trading 
Corporation,  TriStar  Ventures 
Corporation,  TriStar  Capital 
Corporation,  each  located  at  20 
Montchanin  Road,  Wilmington, 
Delaware  19807;  Columbia  Natural 
Resources,  Inc.,  Colimibia  Coal 
Gasification  Corporation,  both  located  at 
900  Pennsylvania  Avenue,  Charleston, 
West  Virginia  25302;  Columbia  Energy 
Services  Corporation,  2581  Washington 
Road,  Upper  Saint  Clair,  Pennsylvania 
15241;  Columbia  Gulf  Transmission 
Company,  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314; 
Columbia  Gas  Development 
Corporation,  5847  San  FeUpe,  Houston, 
Texas  77057;  Commonwealth  Propane, 
Inc.,  and  Columbia  Propane 
Corporation,  located  at  800  Moorefield 
Park  Drive,  Richmond,  Virginia  23236 
(collectively,  "Applicants"),  have  filed  a 
post-effective  amendment  to  their 
application-declaration  under  Sections 
6(a),  7,  9(a),  10, 12(b),  and  12(f)  of  the 
Act  and  Rules  43  and  45  thereunder. 

By  order  dated  September  29, 1993 
(HCAR  No.  25896)  ("September  Order"), 
the  Conmiission  authorized  Applicants, 
among  other  things,  to  engage  in 
financing  fi-om  September  30, 1993 
through  December  31, 1994  of  up  to 
$629.9  million.  At  that  time,  the 
Commission  authorized  Ohio  to  engage 
in  long-term  financing  of  up  to  $73.1 
million  and  short-term  financing  of  up 
to  $162  million,  and  authorized 
Columbia  to  provide  $398:7  million  in 
short-term  financing  to  its  subsidiaries. 

Columbia  now  proposes  to  increase 
the  amount  of  short-term  financing  for 
Ohio  $40  miUion.  These  short-term 
borrowings  will  have  the  same  terms 
and  conditions  as  those  authorized  by 
the  September  Order.  Thus,  Ohio 


proposes  to  borrow  the  funds  directly 
from  Columbia  and/or  from  certain 
other  subsidiaries  of  Columbia  through 
Columbia's  in trasystem  money  pool 
("Money  Pool"),  and  Columbia  requests 
authority  to  loan  to  its  subsidiaries  an 
additional  $40  million  for  short-term 
borrowings. 

The  Money  Pool  provides  a  vehicle  by 
which  Columbia  and  its  subsidiary 
companies  loan  their  excess  cash  to 
their  associate  companies.  Funds  would 
be  advanced,  repaid,  and  reborrowed  as 
required  through  December  31.  1994, 
with  all  such  advances  to  be  fully  repaid 
by  April  30, 1995.  All  short-term' 
borrowings  from  Columbia  and/or  the 
Money  Pool  wrill  be  evidenced  by  a 
promissory  note  ("Short-Term  Note" 
and  "Money  Pool  Note",  respectively). 
A  default  rate  of  2%  per  annum  above 
the  pre-default  rate  on  impaid  principal 
or  interest  amounts  will  be  assessed  if 
any  interest  or  principal  payment 
becomes  past  due. 

The  interest  rate  charged  on  all  Short- 
Term  Notes  and  Money  Pool  Notes,  and 
the  investment  rate  earned  on  moneys 
invested  in  the  Money  Pool,  will  be  the 
interest  rate  per  aimum  equal  to  the 
composite  weighted  average  effective 
rate  on  short-term  transactions  of 
Columbia  and/or  the  Money  Pool  short- 
term  investment  rate.  During  any 
month,  this  composite  rate  may  be 
based  on  one  or  any  combination  of:  (1) 
The  cost  of  Columbia's  borrowings 
under  its  bank  facility;  (2)  the  interest 
rate  earned  by  Columbia  on  invested 
excess  cash;  and/or  (3)  the  interest  rate 
earned  by  subsidiaries  on  investments 
of  excess  Money  Pool  funds. 

The  Southern  Company  (70-8421) 

The  Southern  Company  ("Southern"), 
64  Perimeter  Center  East,  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  has  filed  an  appUcation- 
declaration  under  Sections  6(a),  7,  9(a), 
10  and  12(b)  of  the  Act  and  Rules  45 
and  50(a)(5)  thereunder. 

Southern  proposes  to  acquire  the 
securities  of  one  or  more  companies 
("Project  Parents")  engaged  directly  or 
indirectly,  and  exclusively,  in  the 
business  of  owning  and  holding  the 
securities  of  "foreign  utility  companies" 
("FUCOs").  as  defined  in  Section  33(a) 
of  the  Act.  and  "exempt  wholesale 
generators"  ("EWGs"),  as  defined  in 
Section  32(a)  of  the  Act.  Southern 
requests  that  the  authorization  for  its 
proposals  remain  effective  until  the 
earlier  of:  (i)  December  31, 1996;  and  (ii) 
the  effective  date  of  any  rule  of  general 
applicability  adopted  by  the 
Commission  that  would  exempt  the 
acquisition  of  any  securities  of  any 
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formed  after  the  I 
Exempt  Subsidis 
adjustment  in  th^ 


comply  with  apj 
jurisdictions  lii 
relating  to  the  i 
companies  by  fo^ 


Project  Parent  if<>m  the  requirements  of 
Sections  9(a)  and  10  of  the  Act. 

Southern  states  that  a  Project  Parent 
may  be  organized  at  the  time  of,  and  in 
order  to  facilitate:  the  making  of  bids  or 
proposals  to  acquire  an  interest  in  any 
EWG  or  FUCO  ('^Exempt  Subsidiaries"); 
after  the  award  of  a  bid  proposal,  in 
order  to  facilitati  closing  on  the 
purchase  or  financing  of  any  such 
Exempt  Subsidiary;  or  at  any  time 
subsequent  to  the  consummation  of  an 
acquisition  of  an,  interest  in  an  Exempt 
Subsidiary.  A  Prpject  Parent  would  be 
cqulsition  of  an 

in  order  to:  effect  an 
respective  ownership 
interests  in  any  fixempt  Subsidiary  held 
by  Southern  and  unaffihated  co- 
investors;  facilitate  a  partial  sale  of  an 
interest  in  any  si^ch  Exempt  Subsidiary; 
"cable  laws  of  foreign 
ting  or  otherwise 
lership  of  domestic 
?ign  nationals;  or,  to 
limit  Southern's  fexposure  to  U.S.  and 
foreign  taxes  as  p  art  of  tax  planning. 

Southern  requ(  fsts  authority  to  make 
direct  or  indirect  investments  in  Project 
Parents  in  an  aggregate  amount  at  any 
one  time  outstan  ling  not  to  exceed  $400 
millitMi.  Any  sue  i  direct  or  indirect 
investment  by  Sc  uthem  in  any  Project 
Parent  would  be  consummated  only  if, 
at  the  time  there<if,  and  giving  effect 
thereto,  Southerr  s  "aggregate 
investment,"  determined  in  accordance 
with  Rule  53(a)(l  )(i),  in  all  FUCOs. 
EWGs  and  Projec  I  Parents  would  not 
exceed  50%  of  Southern's  "consolidated 
retained  earning! ,"  as  defined  in  Rule 
53(a)(l)(ii).  In  addition,  any  such 
investment  in  an  r  particular  Project 
Parent  would  be  imited  to  an  amount 
no  greater  than  tl  e  amount  reasonably 
required  in  conni  sction  with  making  the 
underlying  inves  ment  in  any  Exempt 
Subsidiary  (or  Ex  jmpt  Subsidiaries) 
with  respect  to  w  lich  such  Project 
Parent  was  organ  zed  or  formed,  taking 
into  account  development  expenditures, 
working  capital  needs,  and  cash 

to  be  maintained  in 
nancing  documents, 
at  it  will  also  comply 
bcable  rules  under  the 
Act.  including,  viithout  limitation,  such 
rules  as  may  be  p  romulgated  in  the 
futiue  pursuant  t  >  Sections  32  and  33. 

It  is  proposed  mat  investments  by 
Southern  in  any   'roject  Parents  may 
lake  the  form  of  a  ny  combination  of  the 
following:  (i)  Ppv  rchases  of  capital 
shares,  partnersh  p  interests,  trust 
certificates,  or  thi  (  equivalent  of  any  of 
the  foregoing  unc  er  the  laws  of  foreign 
jurisdictions,  if  a  >plicable;  (ii)  cash 
capital  contributi  ans  or  open  account 
advances;  (iii)  la  ns  evidenced  by 


reserves  require^ 
accordance  with 
Southern  states 
with  all  other  ap 


IMI 


promissory  notes;  and  (iv)  giiaranties  by 
Southern  of  the  principal  of  or  interest 
on  any  promissory  notes  or  other 
evidences  of  indebtedness  of  any  Project 
Parent  issued  to  lenders  other  than 
Southern. 

Southern  proposes  that  any 
investment  in  the  capital  shares  or  other 
equity  securities  of  a  Project  Parent  that 
have  a  stated  par  value  will  be  in  an 
amount  equal  to  or  greater  than  such  par 
value,  and  that  any  open  account 
advance  made  by  Southern  to  a  Project 
Parent  be  non-interest  bearing  and 
repayable  within  one  year  of  the  date  of 
the  advance.  Southern  also  proposes 
that  any  promissory  note  issued  by  a 
Project  Parent  to  Southern,  and  any 
promissory  note  or  similar  evidence  of 
indebtedness  with  respect  to  which 
Southern  may  issue  a  guaranty,  would 
mature  not  later  than  30  years  after  the 
date  of  insurance,  and  would  bear 
interest  at  a  rate:  (a)  Not  greater  than  the 
prime  rate  at  a  bank  to  be  designated  by 
Southern  in  the  case  of  any  promissory 
note  issued  to  Southern,  and  fb)  not 
greater  than  3%  over  such  prime  rate  in 
the  case  of  any  note  or  similar  evidence 
of  indebtedness  guarantied  by  Southern. 

Any  promissory  note  issued  to 
Southern  by  any  Project  Parent  may,  at 
Southern's  option,  be  converted  to  a 
capital  contribution  to  such  Project 
Parent  through  Southern's  forgiveness  of 
the  indebtedness  evidenced  thereby. 

Funds  for  any  direct  or  indirect 
investment  by  Southern  in  any  Project 
Parent  (including  the  guaranty  of  any 
seciuities  of  any  f^ject  Parent)  will  be 
derived  from:  (i)  The  sale  of  common 
stock  or  the  issuance  of  guarantees 
(within  the  limitations  of  HCAR  No. 
25980  (January  25, 1994),  or  in  any 
future  authorization  obtained  from  the 
Commission);  (ii)  bank  borrowings  or 
commercial  paper  sales  (within  the 
hmitations  of  HCAR  No.  26004  (March 
15,  1994),  or  any  future  authorization 
obtained  from  the  Commission);  and, 
(iii)  available  cash.  Southern  is  not 
requesting  the  authority  to  issue  any 
additional  securities  for  the  purpose  of 
financing  investments  in  any  Project 
Parents. 

Southern  states  that  it  is  currently 
investigating  potential  opportunities  to 
acquire  or  construct  electric  generation, 
transmission  or  distribution  facilities  in 
Europe,  Asia,  Australia  and  South 
America.  Southern  believes  that,  in 
almost  all  cases,  such  facilities  will 
qualify  as  facilities  that  a  FUCO  may 
own  or  operate.'  Southern  states  that  it 


'  In  some  instances,  a  foreign  utiliry  facility  may 
also  qualify  as  an  "eligible  facility."  as  defined  in 
Section  32(a)(2}  of  the  Act.  Depending  upon  various 
facts  and  circumstances.  Southern  may  in  the  future 


has  been  Southern's  experience,  in 
connection  with  its  foreign  project 
development  activities  to  date, 
including  the  preparation  and 
submission  of  bid  proposals  in  foreign 
government  privatization  programs,  that 
the  formation  and  acquisition  of  one  or 
more  Project  Parents  (usually,  but  not 
always,  foreign  corporations  or  the 
equivalent  thereof)  is  necessary  or 
desirable  to  facilitate  the  acquisition 
and  ownership  of  a  FUCO.  For  example, 
laws  of  some  foreign  countries  may 
require  that  the  bidder  in  a  privatization 
program  be  a  domestic  company.  In 
such  cases,  it  would  be  necessary  for 
Southern  to  form  a  foreign  subsidiary  as 
the  entity  submitting  the  bid  or  other 
proposal. ' 

Southern  states  that  there  would 
typically  be  other  business  reasons  for 
creating  Project  Parents.  Southern  states 
that,  for  example,  the  interposition  of 
one  or  more  wholly-owned  Project 
Parents  may  be  necessary  to  minimize 
U.S.  income  taxes  (e.g.,  by  deferring 
repatriation  of  foreign  source  income,  or 
in  order  to  take  full  advantage  of. 
favorable  tax  treaties  among  foreign 
countries).  Further,  Project  Parents  are 
useful  in  cases  in  which  Southern  may 
bid  as  a  part  of  a  consortiiun  of 
companies,  since  each  member  of  the 
consortium  will  typically  want  to  have 
at  least  one  consolidated  subsidiary  in 
the  final  FUCO  owrnership  structure  for 
tax  and  accounting  purposes.  Finally, 
Project  Parents  serve  to  isolate  business 
risks  and  facilitate  subsequent 
adjustments  to  or  sales  of  interests 
among  or  by  the  members  of  the 
owmership  group. 

Southern  proposes  herein  that  a 
Project  Parent  may  also  acquire  and 
hold  direct  or  indirect  interests  in  both 
FUCOs  and  EWGs.2^ The  ability  to 
combine  ownership  of  both  FUCOs  and 
EWGs  under  a  single  company  will 
enable  Southern  to  minimize  the 
number  of  separate  intermediate 
subsidiaries  needed  in  coimection  with 
its  investments  in  EWGs  and  FUCOs. 

Southern  states  that,  within  45  days 
after  Southern  determines  that  the 
piuposes  for  owning  any  Project  Parent 
no  longer  exists,  it  shall  liquidate  or 
dissolve  such  Project  Parent,  imless,  • 
within  that  time.  Southern  determines 
that  such  Project  Parent  may  be  used  in 


pursue  any  particular  foreign  utility  investment 
opportunity  as  an  EWG  rather  than  as  a  FLXX),  in 
which  case  the  requisite  Tiling  or  filings  would  be 
made  with  the  Federal  Energy  Regulatory 
Commission. 

'  An  entity  engaged  exclusively  in  the  business  of 
holding  the  securities  of  one  or  more  EWGs  may 
itself  seek  •  determination  of  EWG  status  from  the 
Federal  Energy  Regulatory  Commission.  However,  . 
such  an  entity  could  not  hold  the  securities  of  both . 
EWGs  and  PUCOs. 


con juiiction  with  a  proposal  or  plan  to 
acquire  an  interest  in  a  different  Exempt 
Subsidiary.  Southern  requests  authority 
to  liquidate  or  dissolve  any  Project 
Parent  under  such  circumstances. 

SoiUhem  also  requests  approval  bx 
any  Project  Paient  to  issue  equity 
securities  and  debt  securities  to  persons 
other  than  Southern  (and  with  respect  to 
which  there  is  no  recourse  to  Southern), 
Including  banks.  Insurance  companies, 
aiMi  other  finaiuual  instituticMW. 
exclusively  for  the  purpose  of  financing 
(including  any  refinancing  of] 
investments  in  Exempt  Subsidiaries. 
Such  securities  may  be  issued  in  one  or 
more  transactions  from  tune  to  time 
through  the  earlier  to  occur  of  (i) 
December  31,  1996,  and  (ii)  the  eSiective 
date  of  any  rule  of  general  applicability 
adopted  by  the  Commission  exemptii^ 
such  transaction  from  the  application 
requirements  under  the  Act.  It  is 
proposed  that  the  aggregate  principal 
amount  of  non-recoiu«e  debt  securities 
issued  by  Project  Parents  to  persons 
other  than  Southern  will  not  exceed 
$800  million  at  any  one  time 
outstanding.  No  more  than  $200  million 
principal  amount  of  such  non-recoiuse 
debt  securities  at  any  time  outstanding 
may  be  denominated  in  currencies  other 
than  U.S.  dollars.  In  any  case  in  which 
Southern  directly  or  indirectly  owns 
less  than  all  of  the  equity  interests  of  a 
Project  Parent,  only  that  portion  of  the 
non-recoiu^e  indebtedness  of  such 
Project  Parent  equal  to  Southern's 
equity  ownership  percentage  shall  be 
included  for  puiposes  of  the  foregoing 
limitations. 

Equity  sectiritles  issued  by  any  Project 
Parent  to  any  party  other  than  Southern 
may  Include  capital  shares,  partnership 
interests,  trust  certifitnates,  or  the 
equivalent  of  any  of  the  foregoing  under 
applicable  fcH<eigB  law.  Non-recourse 
debt  securities  issi>ed  to  parties  other 
than  Southern  may  include  secured  and 
imseciu^ed  praniissory  notes, 
subordinated  notes,  bonds,  or  other 
evidence  of  iDdebtedoess.  Securities 
issued  by  Project  Parents  may  be 
denominated  in  either  U.S.  dollars  or 
foreign  ciuTendes. 

Southern  states  that  the  amotmt  and 
type  of  suc^  aecuiities,  and  thelenns 
thereoC  inclodiag  iBterest  rate, 
maturity,  ^«paynient  or  redemptioD 
privileges,  and  the  terms  of  any 
collateral  security  granted  with  reqsecS 
thereto,  would  be  negotiated  on  a  case 
by  case  basis,  takia^iato  «ccouiit 
difiepences  from  projeol  to  project  m 
optirauBB  debt-eq^y  ratios,  prnjactiens 
of  eamiags  aad  cash  flow,  d^nedatkn 

lives,  Old  other  «M"iUr  finanr^^i  ttad 

peif omance  ciiaxacterlstlcs  of  eadi 
ppoiect  AoccMdij^y,  Smrtheni  requests 
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conjunction  with  a  proposal  or  plan  to 
acquire  an  interest  in  «  different  Exempt 
Subsidiary.  Southern  requests  authority 
to  liquidate  or  dissolve  any  Project 
Parent  under  such  circumstances. 

Southern  also  requests  approval  bx 
any  Project  Panent  to  issue  equity 
securities  and  debt  securities  to  persons 
other  than  Southern  (and  with  respect  to 
which  there  is  no  recourse  to  Southern), 
including  banks,  insurance  companies, 
and  other  financial  instituticMM, 
exclusively  for  the  purpose  of  financing 
(including  any  refinancing  of) 
investments  in  Exempt  Subsidiaries. 
Such  securities  may  be  issued  in  one  or 
more  transactions  from  tune  to  time 
through  the  earlier  to  occiu*  of  (i) 
December  31, 1996,  and  (ii)  the  effective 
date  of  any  rule  of  general  applicability 
adopted  by  the  Commission  exempting 
such  transaction  bom  the  appiicaUon 
requirements  under  the  Act.  It  is 
proposed  that  the  aggregate  principal 
amount  of  non-recoiu«e  debt  securities 
issued  by  Project  Parents  to  persons 
other  than  Southern  will  not  exceed 
$800  million  at  any  one  time 
outstanding.  No  more  than  $200  million 
principal  amount  of  such  non-recourse 
debt  securities  at  any  time  outstanding 
may  be  denominated  in  currencies  other 
than  U.S.  doUars.  In  any  case  in  which 
Southern  directly  or  indirectly  owns 
less  than  all  of  the  equity  interests  of  a 
Project  Parent,  only  that  portion  of  the 
non-recourse  indebtedness  of  such 
Project  Parent  equal  to  Southern's 
equity  ownership  percentage  shall  be 
included  for  purposes  of  the  foregoing 
limitations. 

Equity  securities  issued  by  any  Project 
Parent  to  any  party  other  than  Southern 
may  include  capital  shares,  partnership 
interests,  trust  certificiates,  or  the 
equivalent  of  any  of  the  foregoing  under 
applicable  foreigB  law.  Non-recourse 
debt  securities  issued  to  parties  other 
than  Southern  may  include  secured  and 
unsecured  promissory  notes, 
subordinated  notes,  bonds,  or  other 
evidence  of  indet^edoess.  Securities 
issued  by  Project  Parents  may  be 
denominated  in  either  U.S.  dollars  or 
foreign  currencies. 

Southern  states  that  the  amotmt  and 
type  of  sudi  securities,  and  thetenns 
thenot,  inclodiag  interest  rate, 
maturity,  prepayment  or  redemption 
privileges,  aniid  the  terms  of  any 
collateral  seciuity  granted  with  respect 
thereto,  would  be  negotiated  on  a  case 
by  case  basi«,  taiciog  totfO  •ccounl 
(tifierences  £kbb  projed  to  inject  m 
optiraum  cLebt-eq^y  ratios,  pnojacticns 
of  earnings  aad  cash  flow.  dfl|ireciatiaB 
lives,  and  other  «Mmii«r  fiaaDciai  vsd 
performance  ciiaracteristics  of  eacSi 
project  Acxxwdiji^y.  Smitheni  requests 


the  authority  to  negotiate  the  terms  and 
conditions  of  such  securities  without 
further  approval  by  the  Commission. 

NotwiUistanding  the  foregoing. 
Southern  states  that  no  equity  security 
having  a  stated  par  value  would  be 
issued  or  sold  by  a  Prefect  Parent  for  a 
consideration  that  is  less  than  such  par 
value.  Southern  also  states  that  no  note, 
bond  or  other  evidence  of  indebtedness 
issued  or  sold  by  any  Project  Parent  will 
matiue  later  than  30  years  from  the  date 
of  issuance  thereof,  and  will  bear 
interest  at  a  rate  exceeding  the 
following:  (i)  if  such  note,  tiond  or  other 
indebtedness  is  U.S.  dollar 
denominated,  at  a  fixed  rate  not  to 
exceed  6.5%  over  the  yield  to  maturity 
on  an  actively  traded,  non-callable,  U.S. 
Treasiuy  note  having  a  maturity  equal  to 
the  average  life  of  such  note,  bond  or 
other  indebtedness  ("Applicable 
Treasury  Rate"),3  or  at  a  floating  rate  not 
to  exceed  6.5%  over  the  then  applicable 
prime  rate  at  a  U.S.  money  center  bank 
to  be  designated  by  Southern 
("Apphcable  Prime  Rate");  and  (ii)  if 
such  note,  bond  or  other  indebtedness  is 
denominated  in  the  currency  of  a 
country  other  than  the  United  States,  at 
a  fixed  or  floating  rate  which,  when 
adjusted  (i.e.,  reduced]  for  the 
prevailing  rate  of  inflation  in  such 
country,  as  reported  in  official  indices 
pubhshed  by  such  country,  would  be 
equivalent  to  a  rate  on  a  U.S.  dollar 
denominated  borrowing  of  identical 
average  life  that  does  not  exoeed  10% 
over  the  Applicable  Treasury  Rate  or 
Applicable  Prime  Rate,  as  the  case  may 
be. 

In  connection  with  the  issuance  of 
any  non-recourse  debt  securities  by  any 
Project  Parent,  it  is  anticipated  that  such 
Project  Parent  may  grant  security  in  its 
assets.  Such  security  interest  may  take 
the  form  of  a  pledge  of  the  shares  or 
other  equity  securities  of  an  Exempt 
Subsidiary  that  it  owns,  including  a 
secmity  interest  in  any  distributions 
from  any  such  Exempt  Subsidiary,  or  a 
collateral  assignment  of  its  rights  under 
and  interests  in  other  property, 
including  rights  under  contracts.  It  is 
also  anticipated  that  fees  in  the  form  of 
placement  or  ccnnmitment  iees,  or  cither 
similar  fees,  would  be  paid  to  lenders, 
placement  agMits,  or  o&ers  in 
coimection  with  the  issuance  of  any 
such  Bon-recourse  debt  securities. 
Southern  requests  authority  for  any 


'■  If  thare  it  no  actively  Uaded  V.S.  Troasury  note 
wMia  na<unty«(]BallotiM«v«nge  Ktaottucb 
note,  bond  or  otbm  maimitm  «f  initahHitiMm.  tbu 
tJM  AppUe^to  TtmaMty  Haf  wotM  he  <^r'-i""-n'' 
by  uuiBipal«tii)g  iinMil]nsith  Mfarence  to  t^  jrialds 
to  maturity  on  actively  traded,  non-callabt«, 
Twaaury  notes  tsaving  matnrttiei  near  ft*.,  twrti 
shoiler  and  km^/m  tkan)  audi  aveiage  tiie. 


Project  Parent  to  agree  in  any  case  to 
pay  placement  or  commitment  fees,  and 
other  similar  fees,  in  connection  with 
any  borrowirtg,  provided  that  the 
effective  annual  interest  charge  on  any 
indebtedness  evidencing  such 
borrowing  is  not  greater  than  115%  of 
the  stated  interest  rate  thereon. 

In  connection  with  investments  in 
Exempt  Subsidiaries,  Southern  states 
that  it  is  typical  that  a  portion  of  the 
capital  requirements  of  any  such 
Exempt  Subsidiary  would  be  obtained 
through  non-recourse  financing 
involving  borrowings  irom  banks  and 
other  financial  institutions.  Southern 
also  states  that,  in  some  cases,  however, 
it  may  be  necessary  or  desirable  to 
structure  an  investment  in  an  Exempt 
Subsidiary  such  that  the  obligations 
created  are  not  diose  of  the  Exempt 
Subsidiary,  but  instead  those  of  its 
parent  companies.  For  example,  in  a 
consortium  of  non-affiliated  companies 
bidding  to  purchase  the  securities  or 
assets  of  an  EWG  or  FUCO,  each  of  the 
consortium  members  would  be 
obligated  to  fund  its  respective  share  of 
the  proposed  purchase  price.  If  external 
sources  of  fimds  are  needed  for  this 
purpose,  a  participant  in  the  consortiiun 
may  choose  to  engage  in  non-ret»urse 
financing  through  one  or  more  single- 
purpose  subsidiaries  that  would  then 
utilize  the  proceeds  of  the  financing  to 
acquire  an  ownership  interest  in  the 
Exempt  Subsidiary.* 

For  the  Cotmnission,  by  the  Division  of 
Investment  Management,  pttrsuant  to 
delegated  authority. 
Jonatban  G.  Katz, 
Secretary. 

[FR  Doc.  94-16631  Piled  7-&-94;  8:45  am| 
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DEPARTMBfT  OF  TRANSPORTATION 

Federal  Aviation  Admin  istradon 

Notice  ci  Intent  To  Bute  on  Application 
To  hnpoM  and  Um  ttM  RaveiMM  From 
a  Paooengar  Facility  Charge  (PFC)  at 
Ashevitie  Regional  Akport.  Ashevilte, 
NC 

AGEMCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARV:  The  FAA  proposes  to  rule  and 
invites  pai^ic  cfooMaanA  an  the 
application  to  impose  and  use  the 
revenue  from  a  PPC  at  AabeviUe 


*  Typically.  At  cfiul  aitataa  or  acker  acuity 
intereata  in  the  Exempt  Subeidiaiy  taDuM  be 
pled^  to  secure  the  secuhtiee  tisued  bv  the 
Pns^eci  tvfviit. 
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Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1^0  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158).   | 

DATES:  Comments  n^ust  be  received  on 
or  before  August  lol  1994. 
ADDRESSES:  Commetits  on  this 
application  may  be  fnailed  or  delivered 
in  triplicate  to  the  Fi\A  at  the  following 
address: 

Atlanta  Airports  district  Office.  1680 
Phoenix  Boulevard.  Suite  101.  College 
Park.  Georgia  3034f 

In  addition,  one  cbpy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deliver^  to  James  C. 
Parker,  Jr.,  Airport  Director,  of  the 
Asheville  Regional  Airport  Authority  at 
the  following  addreis:  708  Airport  Road. 
Fletcher,  North  Carolina  28732. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  6f  written  comments 
previously  provided  to  the  Asheville 
Regional  Airport  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORIKATION  CONTACT: 
Thomas  M.  Roberts.  jAtlanta  Airports 
District  Office,  1680JPhoenix  Boulevard, 
Suite  101.  College  Pirk.  Georgia 
39349— telephone  4^)4/994-5306.  The 
application  may  be  leviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  F,\A 
proposes  to  rule  and,  invites  public 
comment  on  the  apdlication  to  impose 
and  use  the  revenuejfrom  a  PFC  at 
Asheville  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  ExpansionJAct  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  1$8  of  the  Federal 
Aviation  Regulation!  (14  CFR  Part  158). 

On  June  30, 1994.  the  FAA 
determined  that  the  ipplication  to 
impose  and  use  the  jevenue  from  a  PFC 
submitted  by  Asheville  Regional  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158,  T  lie  FAA  will 
approve  or  disappro<re  the  application, 
in  whole  or  in  part,  no  later  than 
September  28. 1994. 

The  following  is  a  irief  overview  of 
the  application. 

Level  of  the  propose  1  PFC:  $3.00 
Proposed  charge  effe  rtive  date: 

November  1, 1994 
Proposed  charge  exp  ration  date: 

October  31.  2000 
Total  estimated  PFC  revenue: 

$5,066,760 

Brief  description  o  "  proposed  projects: 
Terminal  Building  E  cpansion-Second 


Level;  Land  Acquisition  (28*  Acres  for 
Runway  Protection  Zone  and  46*  Acres 
Borrow  Area);  Construction  of  Two  (2) 
Helipads;  Master  Plan  Update; 
Installation  of  Runway  Lights;  Phase  I 
Runway  34  Extended  Runway  Safety 
Area;  Install  Security  System  (Part  107); 
Rehabilitate  Aircraft  Rescue  and  Fire 
Fighting  Vehicle;  Phase  II  Runway  34 
Extended  Runway  Safety  Area;  Land 
Acquisition  (50  Acres  Borrow  Area); 
Aircraft  Rescue  and  Fire  Fighting 
Building  Expansion;  Taxiway  Signage 
Upgrade;  Widen  Parallel  Taxiway;  ^1 
Coat  General  Aviation  Apron;  Expand 
Equipment  Storage  Building;  Terminal 
Access  Improvements;  Acquire  Snow 
Equipment;  Non-Destrustive  Testing 
Pavement  Evaluation;  Resurface  and 
Groove  Runway  16/34;  Replace 
Concrete  Slabs  and  Joint  sJeal  Ramp; 
Resurface  Taxiways,  Acquire  Snow 
Removal  Equipment;  Land  Acquisition 
(100+  Acres);  Terminal  Building 
Expansion;  Perimeter  Security  Road; 
Construct  Aircraft  Rescue  and  Fire 
Fighting  Road. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  air  taxi/ 
commercial  operators  filing  FAA  1800- 
31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
persbn  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Asheville  Regional  Airport 
Authority. 

Is-sued  in  College  Park.  Georgia,  on  )une  30. 
1994. 

Samuel  F.  Austin, 

Manager.  Atlanta  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  94-16679  Filed  7-8-94;  8:45  am] 
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Federal  Highway  Administration 
[FHWA  Docket  No.  94-15] 

Life-Cycle  Cost  Analysis 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Interim  {>olicy  statement; 
request  for  comments. 

SUMMARY:  This  FHWA  policy  statement 
on  life-cycle  cost  analysis  (LCCA)  helps 
fulfill  Federal  management 
responsibilities  for  analyzing  life-cycle 
cost  aspects  of  infrastructure  investment 
decisions  under  Executive  Order  12893, 
"Principles  of  Federal  Infrastructure 
Investment."  The  policy  statement 


establishes  LCCA  principles  to  be 
appUed  by  FHWA  in  infrastructure 
investment  analyses,  and  in  evaluating 
the  adequacy  of  State  highway  agency 
procedures  used  in  conducting  required 
LCCA  for  investments  funded  through 
the  Federal-aid  highway  program.  States 
and  local  agencies  are  expected  to  apply 
these  principles  in  evaluating  program 
and  project  level  investment  decisions 
involving  Federal:aid  highway  funds  as 
required  under  applicable  FHWA 
regulations.  Comments  are  solicited  on 
potential  problems  in  implementing 
provisions  of  this  policy  statement  and 
specific  needs  for  training  and  technical 
assistance  in  LCCA. 
DATES:  This  interim  poUcy  statement  is 
effective  on  July  11, 1994.  Comments  on 
the  interim  policy  statement  must  be 
received  on  or  before  October  11. 1994. 
A  final  LCCA  poUcy  statement  will  be 
published  that  takes  into  consideration 
comments  received  on  this  interim 
statement. 

ADDRESSES:  Submit  written,  signed 
comments  concerning  this  interim 
pohcy  statement  to  FHWA  Docket  No. 
94-15,  Federal  Highway 
Administration,  room  4232,  HCC-10. 
Office  of  the  Chief  Counsel.  400  Seventh 
Street.  SW..  Washington  D.C.  20590.  In 
addition  to  specific  comments  on  this 
policy  statement,  comments  are 
requested  on  training  and  technical 
assistance  needed  to  implement  LCCA. 
All  comments  received  will  be  available 
for  examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.  e.t. 
Monday  through  Friday,  except  legal 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  W.  March,  Chief,  Systems 
Analysis  Branch,  (202)  366-9237,  or  Mr. 
Steven  M.  Rochlis,  Legislation  and 
Regulations  Division,  (202)  366-1395, 
Federal  Highway  Administration,  400 
Seventh  Street  SW..  Washington  D.C. 
20590. 

SUPPLEMENTARY  INFORMATION: 

Background 

There  is  an  increasing  recognition  that 
total  life-cycle  costs  of  highway  and 
transportation  investments  must  be 
given  greater  consideration  in  all  phases 
of  highway  programs.  Executive  Order 
12893.  "Principles  of  Federal 
Infrastructure  Divestment, "  requires  that 
benefits  and  costs  of  infrastructure 
investment  be  measured  and 
appropriately  discounted  over  the  full 
life  cycle  of  each  project.  Sections  1024 
and  1025  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (Pub.  L.  102-240. 105  Stat. 
1914. 1977)  also  require  consideration 
of  "the  use  of  life-cycle  cost  in  the 


design  and  engineering  6t  bridges, 
tunnels,  or  pavement."  Subpart  B  of  the 
interim  final  rule  on  implementation  of 
ISTEA  management  systems  (23  CFR 
5(X).207)  requires  use  of  LCCA  for 
pavement  management  systems  (PMS) 
and  Subpart  C  (23  C3T?  500.307) 
requires  use  of  LCCA  or  comparable 
techniques  for  bridge  management 
systems  (BMS). 

Life-cycle  cost  analysis  is  an 
economic  evaluation  of  all  current  and 
future  costs  associated  with  investment 
alternatives.  It  is  a  valuable  economic 
analysis  technique  for  evaluating 
highway  and  other  transportation 
programs  and  projects  that  require  long- 
term  capital  and  maiiitenance 
expenditures  over  the  extended  lives  of 
facilities.  Future  costs  are  discounted 
using  an  appropriate  discount  rate  to 
compare  costs  incurred  at  difJerent 
points  in  time. 

Ufe-cycle  cost  analysis  principles  and 
techniques  are  used  in  many  types  of 
economic  analysis  to  compare  benefits 
and  costs  arising  at  different  points  in 
time.  Benefit-cost  analysis  and  cost 
effectiveness  analysis,  for  instance,  use 
life-cycle  cost  analysis  principles  to 
discount  future  benefits  and  costs  of 
investment  alternatives  over  the  lives  of 
alternatives  being  evaluated. 

Life-cycle  cost  analysis  is  used  to 
evaluate  programs  of  pavement  and 
bridge  improvements  as  well  as 
individual  projects.  It  is  an  important 
input  to  estimates  of  future  funding 
requirements  and  to  the  development  of 
improvement  programs,  especially 
when  there  are  budget  constraints. 

The  use  of  value  engineering  is 
receiving  increased  attention  as  a 
technique  for  analyzing  the  functions  of 
a  program,  project,  system,  product,  or 
service  to  identify  opptortunities  to 
significantly  lower  costs  while  still 
achieving  the  essential  functions.  Life- 
cycle  costs  are  often  analyzed  to  ensure 
that  unnecessary  costs  are  avoided  by 
considering  future  <^>erations, 
maintenance,  and  reconstruction 
requirements. 

Total  life-cycle  costs  of  specific 
facilities  may  be  many  times  the  initial 
construction  costs  when  user  costs  are 
considered.  It  is  essential  that  a  loqg 
term  perspective  be  taken  in 
programming  improvements,  selecting  , 
among  alternative  maintenance, 
rehabilitation,  and  reconstruction 
strategies,  and  designing  pavements, 
structures,  and  other  highway  elements. 
Longer  design  bves  may  have  to  be 
considered,  and  traditional  strat^es  for 
programming  maintenance  £uid 
rehabilitation  activities  may  have  to  be    ': 
reevaluated  to  determine  whether  they 
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design  and  engineering  tsS  bridges, 
tunnels,  or  pavement."  Subpart  B  of  the 
interim  final  rule  on  implementation  of 
ISTEA  management  systems  (23  CFR 
500.207)  requires  use  of  LCCA  for 
pavement  management  systems  (PMS) 
and  Subpart  C  (23  CFR  500.307) 
requires  use  of  LCCA  or  comparable 
techniques  for  bridge  management 
systems  (BMS). 

Life-cycle  cost  analysis  is  an 
economic  evaluation  of  all  ciurent  and 
futitte  costs  associated  with  investment 
alternatives.  It  is  a  veiluable  economic 
analysis  technique  for  evaluating 
highway  and  other  transportation 
programs  and  projects  that  require  long- 
term  capital  and  maintenance 
expenditures  over  the  extended  lives  of 
facilities.  Future  costs  are  discounted 
using  an  appropriate  discount  rate  to 
compare  costs  incurred  at  different 
points  in  time. 

Ufe-cycle  cost  analysis  principles  and 
techniques  are  used  in  many  types  of 
economic  analysis  to  compare  benefits 
and  costs  arising  at  different  points  in 
time.  Benefit-cost  analysis  and  cost 
effectiveness  analysis,  for  instance,  use 
life-cycle  cost  analysis  principles  to 
discoimt  future  benefits  and  costs  of 
investment  alternatives  over  the  lives  of 
alternatives  being  evaluated. 

Life-cycle  cost  analysis  is  used  to 
evaluate  programs  of  pavement  and 
bridge  improvements  as  well  as 
individual  projects.  It  is  an  important 
input  to  estimates  of  figure  funding 
requirements  and  to  the  development  of 
improvement  programs,  especially 
when  there  are  budget  constraints. 

The  use  of  value  en^neering  is 
receiving  increased  attention  as  a 
technique  for  analyzing  the  functions  of 
a  program,  project,  system,  product,  or 
service  to  identify  opftortunities  to 
significantly  lower  costs  while  still 
achieving  the  essential  functions.  Life- 
cycle  costs  are  often  analyzed  to  ensure 
that  unnecessary  costs  are  avoided  by 
considering  future  c^rations, 
maintenance,  and  reconstruction 
requirements. 

Total  life-cycle  costs  of  specific 
facilities  may  be  many  times  the  initial 
construction  costs  when  user  costs  are 
considered.  It  is  essential  that  a  loi^ 
term  perspective  be  taken  in 
programming  improvements,  selecting  . 
among  alternative  maintenance, 
rehabilitation,  and  reconstriKition 
strategies,  and  designing  pavements, 
structures,  and  othei'  highway  elements. 
Longer  design  Uves  may  have  to  be 
considered,  and  traditional  strategies  for 
programming  maintenance  and 
rehabilitation  activities  may  have  to  be 
reevaluated  to  determine  whether  thev 


adequately  consider  future  coats, 
including  user  delay-related  costs. 

Increasing  congestion  on  important 
highways  in  urban  areas  and  some  rural 
areas  makes  it  critical  to  fully  consider 
hfe-cycle  costs  of  investment  decisions. 
Safety  concerns  and  auxiliary 
construction  costs  to  maintain, 
rehabilitate,  or  reconstruct  congested 
highways  and  bridges  under  traffic  are 
very  high.  User  costs  and  delays  around 
work  zones  in  congested  areas  may  be 
even  higher  and  represent  significant 
inefficiencies  that  may  adversely  affect 
economic  productivity,  especiaJly  on 
the  National  Highway  System  (NHS). 
These  delays  can  erode  productivity 
gains  realized  by  the  growing  number  of 
industries  using  just-in-time  and  other 
advanced  logistics  strategies  that 
depend  on  efficient  and  predictable 
transportation. 

Regardless  of  whether  user  costs  are 
included  in  a  formal  LCCA,  most  States 
already  implicitly  consider  user  costs 
when  they  <Jioose  to  pay  premiums  to 
maintain  traffic  through  work  zones  or 
design  more  durable  pavements  in 
congested  urban  areas.  Including  user 
costs  in  LCCA  makes  these  implicit 
considerations  explicit,  and  may  help 
identify  other  opportunities  to  reduce 
overall  agency  and  user  costs. 

Recognition  of  the  high  future  costs  to 
maintain  and  rehabilitate  highways, 
bridges  and  tuimels,  and  their 
associated  traffic  control,  safety, 
environmental,  and  hydrauhc 
components  has  led  to  increased 
interest  in  the  potential  for  LCCA  to 
improve  investment  productivity  and 
reduce  public  and  private  costs  of 
highway  and  other  transportation 
programs.  The  FHVVA  and  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
jointly  sponsored  a  s)rmposium  in 
December  1993  to  learn  more  about 
LCCA  practices  among  the  States  and  to 
identify  research,  training,  technical 
assistance,  and  poUcy-related  needs  to 
improve  LCCA  application.  An 
Important  input  to  that  symposium  was 
an  AASHTO  survey  of  State  LCCA 
practices. 

Many  specific  LCCA  issues  and 
research  needs  were  identified  at  the 
symposium.  Key  technical  issues 
included  bow  to  establish  the 
appropriate  analysis  period,  how  to 
value  and  properly  consider  user  costs, 
and  how  to  choose  the  appropriate 
discotmt  rate.  Paiticipants  also 
identified  important  research  and  data 
needed  to  predict  pavement  and  bridge 
performance  end  forecast  future  traffic. 

An  important  poHcy  issue  raised  at 
the  sjrmposium  was  the  recognitioQ  that 
results  of  LCCA  may  favor  selection  of 


improvements  with  hi^er  initial  casts 
in  order  to  achieve  significant  lonf»  twrn 
savings  in  overall  investment 
requirements.  It  may  indicate,  for 
instance,  that  more  projects  wurant 
reconstruction  rather  than  rehabifitation 
strategies,  that  early  intervention  with 
preventive  maintenance  is  cost  effective, 
or  that  somewhat  higher  designs  or 
levels  of  service  may  be  appropriate  for 
some  facihties.  The  FHWA  recognizes 
that  LCCA,  thus,  may  result  ia  proposals 
for  greater  expenditures  up  front  At  the 
same  time  virtually  all  transportation 
agencies  will  continue  to  face  budgeUry 
limitations  at  least  over  the  short  term. 
Life-cycle  cost  analysis  will  help 
agencies  identify  aiul  explain  the  real 
costs  borne  by  transportation  users  of 
inadequate  infrastructure  funding. 
Furthermore.  LCCA  can  assist  agencies 
that  face  fiscal  constraints  in  m^d^die 
best  use  of  available  fujids.  Several 
States  already  use  LCCA  in  devek^ing 
network  improvement  programs  as  part 
of  their  pavement  and  bric^ 
management  systems.  Eventually  it  is 
desirable  for  aU  States  to  have  such 
capabilities. 

The  following  paragraphs  highli^t 
key  principles  of  good  LCCA  practice. 
Applying  these  prindpies  generally  will 
allow  States  and  local  agencies  to 
identify  investment  alternatives  that 
will  minimize  total  Ufe-cycle  costs. 
While  their  use  is  not  mandatory  in  all 
instances,  States  are  strongiv 
encouraged  to  apply  these  principles  in 
conducting  life-cycle  cost  analyses 
unless  there  are  unique  characteristics 
of  particular  programs  or  projects  that 
require  principles  to  be  nKMlified.  Life- 
cycle  cost  analysis,  of  course,  is  only 
one  cc»isideratian  in  many  investment 
decisions,  but  it  certainly  is  one  of  the 
most  important  for  NHS  routes  and 
other  high  volume  roads  m  bgbt  of  (he 
costs  and  lost  productivity  associated 
with  future  maintenance  and 
rehabihtation  actions. 

In  general  there  are  no  hard  and  fast 
rules  concerning  the  appropriate  length 
of  the  anafysis  period.  The  analysis 
period  will  vary  depending  on  the  type 
of  improvement  (bridge,  versus  tunnel, 
versus  pavement),  the  location  (urban 
versus  rural),  the  highway  system  (NHS 
versus  other),  and  tke  desi^  lives  of  all 
appropriate  alternatives,  in  general, 
Icmger  design  lives  should  be 
considered  for  improvements  on  the 
NHS  and  other  high  volume  urban 
roadways  because  fuirm  agency  and 
user  costs  associated  with  maintenance 
and  rehabilitation  activities  may  be  so 
high.  For  pavement  improvements  on 
the  NHS.  design  fives  of  56  years  may 
be  reasonable  while  bridge  and  tunnel 
improvements  may  have  design  lives  of 
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too  or  more  years,  the  consideration  of 
longer  design  lives  will  require  longer 
analysis  periods  in  tcCA.  Analysis 
periods  for  projects  involving  other 
modes  generally  should  be  long  enough 
to  cover  the  full  life^xpectancy  of  the 
investment — the  tinie  until  facilities 
would  have  to  be  reconstructed  if 
initially  constructeq  to  an  optimum 
design.  These  lives  would  vary 
according  to  the  modal  alternative  being 
examined.  Analysis  periods  for  all 
project  alternatives  should  be  the  same 
length. 

The  inclusion  of  u  ser  costs  in  LCCA 
is  particularly  controversial  among 
some  States.  Part  of  the  controversy  over 
user  costs  is  the  factjthat  they  often  are 
many  times  higher  tkan  agency  costs 
and  can  critically  influence  decisions. 
While  all  motorists  4o  not  value  costs  of 
delays  as  highly  as  do  commercial 
travelers,  the  costs  ajid  lost  productivity 
to  businesses  of  delays  around  work 
zones  are  simply  tooihigh  to  ignore.  In 
fact,  such  delays  argtiably  have  a  greater 
impact  on  business  tnan  delays 
associated  with  inadequate  capacity 
because  businesses  factor  normal 
congestion  costs  into  their  plans,  but 
delays  around  work  zones  generally 
cannot  be  foreseen  aiid  thus  are  more 
disruptive.  Technical  advisories  to  be 
developed  on  estimating  user  operating 
and  delay  costs  will  address  this  issue 
in  greater  detail.        j 

ta  addition  to  increased  delay  and 
vehicle  operating  co^.  rehabihtation 
and  maintenance  activities  may  result  in 
increased  accident  c<>sts  cU°ound  work 
zones.  Technical  ad\^sories  will  be 
developed  to  assist  ii  i  estimating 
increases  in  accident  rates  associated 
with  different  types  of  rehabilitation 
and  maintenance  activities.  The  most 
comprehensive  information  on  the  costs 
of  motor  vehicle  accidents  is  contained 
in  the  National  Highway  Traffic  Safety 
Administration's  publication,  "The 
Economic  Cost  of  Mcitor  Vehicle 
Crashes,  1990."  A  copy  of  this 
document  is  availably  in  the  public 
docket  for  this  notice 
The  proper  use  of 
has  been  an  issue  for  i 
analysis  and  other  t^ 
analysis  as  well.  Ampng  the  issues  are 
the  relationship  betwjeen  the  discount 
rate  and  inflation,  fadtors  that  affect  the 
choice  of  rates,  and  hpw  to  estabhsh 
rates  over  a  long  analysis  period.  Office 
of  Management  and  Budget  (OMB) 
Circular  A-94,  "Guidfclines  and 
Discount  Rate  for  Benefit-Cost  Analysis 
of  Federal  Programs,"  provides 
guidance  on  selecting  appropriate 
discount  rates  for  ecopomic  analvses. 
Since  the  choice  of  dfecount  rate  can 
affect  relative  life-cyc  e  costs,  sensitivity 
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le  discount  rate 
XA,  cost-benefit 
BS  of  economic 


analysis  may  be  appropriate  if  two  or 
more  alternatives  are  close  in  cost,  if 
streams  of  costs  and  benefits  eunong 
alternatives  vary  significantly  over  time, 
or  if  the  discount  rate  is  outside  the 
range  of  discount  rates  recommended  by 
OMB. 

The  FHWA  will  develop  training  and 
technical  assistance  materials  to  address 
issues  in  LCCA.  These  materials  should 
supplement  guidance  on  economic 
analysis  techniques  contained  in 
AASHTO's  1977  publication.  "A 
Manual  on  User  Benefit  Analysis  of 
Highway  and  Bus-Transit 
Improvements."  '  the  "Red  Book,"  in 
the  forthcoming  update  to  that 
pubhcation  which  was  developed  under 
National  Cooperative  Highway  Research 
Program  Project  7-12.  and  in  other 
guidance  on  LCCA  issues.  While 
additional  materials  are  being 
developed,  this  interim  policy  statement 
provides  guidance  on  LCCA  principles 
applicable  to  highway  and  structure 
design. 

The  FHWA  is  reviewing  its  policy  on 
alternative  bridge  designs  (53  FR  21637. 
June  9, 1988)  for  consistency  with  this 
interim  life-cycle  cost  analysis  policy  as 
well  as  with  Executive  Order  12893. 

Policy 

The  following  is  FHWA's  LCCA 
policy  for  infi-astructure  investment 
analyses.  It  represents  good  practice  that 
should  be  followed  by  States  and  local 
transportation  agencies  in  making 
program  and  project  investment 
decisions: 

1 .  Life-cycle  costs  are  an  important 
consideration  in  all  highway  investment 
decisions. 

2.  The  level  of  detail  in  LCCA  should 
be  conmiensurate  with  the  level  of 
investment  involved  and  the  types  of 
alternatives  being  analyzed.  Investments 
on  the  NHS  generally  warrant  more 
detailed  analysis  than  investments  on 
non-NHS  routes.  Similarly,  evaluation 
of  decisions  whether  to  reconstruct  or 
rehabilitate  a  facility  warrants  more 
detailed  ar.alysis  than  consideration  of 
alternative  maintenance  strategies. 

3.  Typical  Ufe-cycle  cost  analysis 
profiles  may  be  developed  and  used  as 
the  basis  for  evaluating  alternatives  for 
general  types  of  improvements,  such  as. 
consideration  of  alternative  pavement 
designs  or  difi^erent  types  of  bridges  on 
various  functional  class  highways. 
Major  programs  and  projects,  however. 


'  This  document  is  available  for  inspection  as 
prescribed  at  49  CFR  Part  7.  Appendix  D.  It  may 
be  purchased  from  the  American  Association  of 
Sute  Highway  and  Transportation  Officials,  444  N. 
Capitol  Street.  NW..  Suite  225.  Washington  DC 
20001.  A  copy  also  will  be  available  in  the  public 
docket  for  this  notice. 


often  will  require  consideration  of  a 
broad  range  of  alternative  rehabilitation 
and  reconstruction  options  and  more 
detailed  analysis  of  potential 
alternatives.  The  potential  applicability 
and  use  of  LCCA  profiles  will  be 
discussed  in  greater  detail  in  future 
technical  advisories. 

4.  Other  factors,  including  budgetary, 
environmental,  and  safety 
considerations,  legitimately  influence 
highway  investment  decisions  and 
should  be  considered  along  with  the 
results  of  LCCA  in  evaluating 
investment  alternatives.  Life-cycle  cost 
analysis  principles  should  be  used  in 
conjunction  with  other  appropriate 
economic  analysis  techniques  in 
pavement  and  bridge  management 
systems.  Systemwide  or  network 
objectives  as  well  as  project  level 
concerns  should  be  considered  in 
decisionmaking,  and  both  levels  of 
analysis  should  consider  life-cycle 
costs. 

5.  Analysis  periods  should  be  for  the 
hfe  of  the  facility  or  system  of  facilities 
being  evaluated  and  should  account  for 
costs  of  foreseeable  future  actions. 
Analysis  periods  should  not  be  less  than 
75  years  for  major  bridge,  tunnel,  or 
hydraulic  system  investments,  and  not 
less  than  35  years  for  pavement 
investments.  Longer  design  lives  may  be 
appropriate  for  the  NHS  or  other  major 
routes  or  corridors. 

6.  All  appropriate  agency  costs 
anticipated  during  the  analysis  period 
should  be  considered  in  the  analysis. 
including  traffic  control  costs  during 
maintenance  and  rehabilitation,  costs  of 
special  construction  procedures 
required  to  maintain  traffic,  and  agency 
operating  costs  for  such  things  as  tunnel 
lighting  and  ventilation.  In  those  cases 
where  the  agency  required  to  operate  a 
facility  is  not  the  one  making  the 
investment  decision,  it  is  important  for 
the  funding  agency  to  include  operating 
costs  borne  by  other  organizations 
responsible  for  operating  the  facilities. 

7.  User  costs  including  increased 
vehicle  operating  costs,  accident  costs, 
and  delay-related  costs  incurred 
throughout  the  analysis  period  should 
be  considered  in  LCCA.  Increased  costs 
due  to  deteriorated  riding  surfaces, 
circuitous  routings,  and  accidents  and 
delays  around  and  through  maintenance 
and  construction  work  zones  are  all 
important. 

8.  Future  agency  and  user  costs        — s 
should  be  discounted  to  net  present 
value  or  converted  to  equivalent 
uniform  annual  costs  using  appropriate 
discount  rates.  Oiscoimt  rates  selected 
should  be  consistent  with  guidance 
provided  in  OMB  Circular  A-94. 


Technical  advisories  on  these  and 
other  technical  issues  in  the  application 
of  LCCA  will  be  issued  by  FHWA  in  the 
future. 

Issued  on:  June  JO,  1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
(FR  Doc.  94-16719  Filed  7-8-94;  8:45  am) 
BILUNQ  CODE  4S10-22-P 


Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  Part  235  and  49 
U.S.C.  App.  26.  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3294 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  P.M.  Abaray,  Chief 
Engineer-Signals,  1416  Dodge 
Street,  Room  1000,  Omaha, 
Nebraska  68179 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of 
controlled  signal  HIE  and  the  associated 
traffic  control  system,  on  the  departure 
track,  between  CP  211  and  Signal  HIE, 
at  East  Pocatello,  Idaho,  milepost  211.0, 
on  the  Pocatello  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  delays  1o  yard 
movements. 

BS-AP-No.3295 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  P.M.  Abaray,  Chief 
Engineer-Signals,  1416  Dodge 
Street,  Room  1000,  Omaha, 
Nebraska  68179 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  r«inoval  of  the 
automatic  block  signal  system,  on  the 
two  main  tracks,  between  milepost 
783.6  and  milepost  785.4,  near  Sah  Lake 
City,  Utah,  on  the  Salt  Lake 
Subdivision;  consisting  of  the 
discontinuance  and  removal  of  signals 
7839,  7844,  and .7849. 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  are  no  longer 
needed  and  eliminate  delays  to  yard 
movements. 
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Technical  advisories  on  these  and 
other  technical  issues  in  the  application 
of  LCCA  will  be  issued  by  FHWA  in  the 
future. 

Issued  on:  June  30, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
[FR  Doc.  94-16719  Filed  7-8-94;  8:45  ami 
BILUNQ  CODE  4810-22-P 


Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  Part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Block  Signal  Application  (BS-^AP)-No. 
3294 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  P.M.  Abaray,  Chief 
Engineer-Signals,  1416  Dodge 
Street,  Room  1000,  Omaha, 
Nebraska  68179 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of 
controlled  signal  HIE  and  the  associated 
traffic  control  system,  on  the  departure 
track,  between  CP  21 1  and  Signal  HIE, 
at  East  Pocatello,  Idaho,  mileposl  211.0, 
on  the  Pocatello  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  to  ehminate  delays  to  yard 
movements. 

BS-AP-No.3295 

Applicant:  Union  Pacific  Ra)lroad 
Company.  Mr.  P.M.  Abaray,  Chief 
Engineer-Signals,  1416  Dodge 
Street,  Room  1000,  Omaha, 
Nebraska  68179 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  aiid  removal  of  the 
automatic  block  signal  system,  on  the 
two  main  tracks,  between  milepost 
783.6  and  milepost  785.4,  near  Sah  Lake 
City,  Utah,  on  the  Salt  Lake 
Subdivision;  consisting  of  the 
discontinuance  and  removal  of  signals 
7839,  7844,  and .7849. 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  are  no  longer 
needed  and  eliminate  delays  to  yard 
movements. 


BS-AP-No.  3296 

Applicant:  CSX  Transportation, 

Incorporated,  Mr.  D.G.  Orr,  Chief 
Engineer— Train  Control,  500  Water 
Street,  Jacksonville,  Florida  32202 
CSX  Transportation,  Incorporated 
(CSX)  seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  two  main  tracks,  at  MD 
Cabin,  milepost  CD  46.4,  near  Marion, 
Ohio,  Huntington  Division,  Columbus 
Subdivision;  consisting  of  the 
discontinuance  and  removal  of  four 
controlled  signals  associated  vdth  the 
retirement  of  the  power-operated 
turnout  connections  between  the  center 
siding  and  Track  No.  1  at  East  End  MD 
Cabin  and  West  End  MD  Cabin. 

The  reason  given  for  the  proposed 
changes  is  that  the  holding  signals  are 
no  longer  needed  for  present  day 
operation. 

BS-AP-No.  3297 

Applicant:  Southern  Pacific  Lines,  Mr. 
J.A.  Turner,  Engineer — Signals 
Southern  Pacific  Building,  One 
Market  Plaza,  San  Francisco, 
California  94105 
The  Southern  Pacific  Lines  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
electric  locks  from  the  hand-operated 
switches,  on  the  siiiyle  main  track,  at 
Prosser  Interlocking,  milepost  TSP- 
120.3,  near  Lufkin,  Texas,  on  the  Lufkin 
District,  Gulf  Coast  Regions. 

The  reason  given  for  the  proposed 
changes  is  that  the  electric  locks  are  no 
longer  needed  due  to  changes  in 
operations  and  traffic  levels. 

BS-AP-No.  3298 

Applicant:  Norfolk  Southern  Railway 
Company,  Central  of  Georgia 
Railroad,  Mr.  J.W.  Smith,  Chief 
Engineer — C&S,  Communication 
and  Signal  Department,  99  Spring 
Street,  S.W.,  Atlanta,  Georgia  30303 
The  Norfolk  Southern  Railway 
Company,  Central  of  Georgia  Railroad 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of 
Muscogee  Junction  Interlocking, 
milepost  M288.1  and  the  automatic 
block  signal  system  betUeen  milepost 
289.6  and  milepost  287.9,  near 
Columbus,  Georgia,  on  the  Alabama 
Division,  Columbus  and  Norris  Yard 
District. 

The  reason  given  for  the  proposed 
changes  is  to  improve  safety  of 
operations  and  reduce  maintenance 
costs. 

BS-AP-No.  3299 

Applicant:  CSX  Transportation,  Inc., 
Mr.  D.G.  Orr,  Chief  Engineer — Train 


Control,  500  Water  Street, 
Jacksonville,  Florida  32202 

CSX  Transportation,  Inc.  (CSX)  seeks 
approval  of  the  propos«^d 
discontinuance  and  removal  of  tvfo 
control  signals,  on  single  main  track,  at 
South  Junta,  Georgia,  milepost  WA  47.1, 
Atlanta  Division,  W&A  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  that  the  holding  signals  are 
no  longer  needed  for  present  day 
operation. 

Any  interested  party  desiring  to  » 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety. 
FRA,  400  Seventh  Street,  S.W., 
Washington,  D.G.  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  July  5,  1994. 
Phil  Oleks2yk, 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
hnplemen  tation. 

jFR  Doc.  94-16680  Filed  7-8-94;  8:45  am] 
BILUNC  CODE  4910-Oe-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
RequlreiTfents  Submitted  to  0MB  for 
Review 

July  1,1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(^)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Custom^s  Service  (USCS) 

OMB  Nuni6(»r.  1 5 1 5-0022. 
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Form  Numtber.  C^  431 5. 

Type  of  Review:  Reinststereenl. 

Title:  AppKcatioil  for  Aiknvance  in 
Duties. 

Description:  This  document  ts 
submittcxi  by  the  importer  or  his  agent 
when  applying  for  duty  allowance  (hie 
to  dami^ed  or  defective  merchandise. 

Respondents:  Businesses  or  other  for- 
profit,  Small  basin^sses  or 
organizations.         | 

Estimated  Number  of  Recordkeepers: 
12.00a  I 

Estimcded  Burdet^  Hours  Per 
Recordkeeper:  8  mi^iutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Hecordkeeping 
Burden:  1.600  houri. 

Clearance  Officer:  La  Verne  WilHjuns 
(202)  927-1555.  U.S.  Customs  Service. 
Paperwork.  MaDaf>eaient  Branch,  room 
6316.  I301  Constitution  Avenue.  NW.. 
Washington.  DC  20)29. 

OMS  Reviewer.  Milo  Sunderhauf 
(202)  39&-7316,  OOce  of  Management 


and  Budget,  room  10226.  New^  Executive 
Office  BuUdiBg.  Washington,  DC  20503. 
Lois  K.  B*Uhi4. 

DeputtiiitataJ  heports  Maaagemeat  Officer. 
{FR  Doc  M-t66B3  Fifed  7-8^94:  K4S  am) 


Recordkeeping  — 
Learning  about  the  law 

or  tt»  form. 

Prepanng  the  form  .. 

Copying,  asseirMing, 
and  serxftng  the 
tonn  to  the  IRS. 


Frequency  ofRespo  nse;  Annually. 
Estimated  Total  flej  sorting/ 

Recordkeeping  Bt  irdeh:  219,904.045 

hours 
OMB  Number:  154^998 
Form  Number:  IRS  ="orm  8615. 
Type  of  Review:  Ext  ension. 
Title:  Tax  for  Childien  Under  Age  14 


Public  Inforawtioa  CoUttctkNi 
Requlremeats  Submitted  to  OiMB  for 
Review 

July  1.1994. 

The  Department  of  the  Treasury  has 
submitted  the  followTng  public 
information  collection  requirementfs)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 


Treasury.  Rbora  2110, 1425  New  York 
Avenae.  NW..  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1 545-0085. 

Form  Number  IRS  Form  1040A, 
Schedule  1  (Form  1040  A],  Schedule  2 
(Form  1040A).  Schedule  3  (Form 
1040A).  and  Schedule  EIC  (Form 
1040A) 

Type  of  Review:  Revision. 

Title:  U.S.  Individual  Income  Tax 
Return. 

Description:  This  form  is  used  by 
individuals  to  report  their  income 
subject  to  income  tax  and  to  compute 
their  correct  tax  liability.  The  data  is 
used  to  verify  that  the  income 
reported  on  the  form  is  correct  and  are 
also  for  statistical  use. 

Respondents:  Individuals  w 
househok^ 

Estimated  Number  of  Respondents/ 
Recordkeepers:  26.544,784. 

Estimated  Burden  Hours  Per 
Respondent/RecQrdkeeper: 


Fomi  1040A 


1  hr..  3  min  .. 
2hr.,  15  min 

2  hf,  52  min 
35  mm 


Sch.  1(1(M0A) 


20  min 
4  min  .. 


10min 
20  min  . 


Sch.  2  (1040A) 


33  min 

11 


41  rain  ._.. 
28  min 


Sch.  3  (1040A) 


Sch.  E»C 
(1040A> 


Omin. 
2  nin. 

4  min. 
20  min. 


Who  Have  Investtnent  Incon^f  of  More 

Than  $1,000. 

section  1(g)  of  the 
Code,  children 


Description:  Under 
Internal  Revenue 


under  age  14  whq  have  unearned 
income  may  be  tabced  on  part  of  that 
income  at  their  p^  kient's  tax  rate.  Form 
8615  is  used  to  se  e  if  any  of  the 
child's  unearned  income  is  taxed  at 
the  parent's  rate  i  nd,  if  so,  to  figure 


the  child's  tax  on  his  or  her  unearned 
income  and  earned  income,  if  any. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 

13  minutes. 

Learning  about  (tie  law  or  the 

12  minutes. 

form. 

Preparing  ttie  term „ 

Copy,  asserrtAng,  and  send- 

17 minutes. 

ing  ttie  form  to  the  IRS. 

Frequency  of  Response:  Annually. 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  730,000 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571,  1111  Constitution 
Avenue,  ^AV.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7316,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  HoUaad. 

Departmental  Reports  Management  Officer. 

[FR  Doc-  94-16684  Filed  7-8-94;  8:45  ami 

BILLMC  CODE  IW  !»-» 


Sunshine  Act  Meetin 


TWs  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
ttie  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Tuesday,  July 

26, 1994. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  K.  Gilbert,  254-6314. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  94-16792  Filed  7-7-94;  10:57  ami 

BILLING  CODE  SSSI-OI-M 

coMMODrrr  futures  trading  commission 

TIME  AND  DATE:  10:30  a.m.,  Tuesday,  July 

26, 1994. 

PLACE:  2033  K  St.,  NW..  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Quarterly  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  K.  Gilbert,  254-6314. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  94-16791  Filed  7-7-94;  10:57  am) 

BILLING  COOE  6361 -Ot-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday,  July 

26,1994. 

PLACE:  2033  K  St.  NW.,  Washington,  DC, 

Lower  Level  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Quarterly 

review,  3rd  quarter  FY  1994. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  K.  Gilbert,  254-631 4. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc  94-16790  Filed  7-7-94;  10:57  ami 

BILLINO  CODE  SSSI-Ot-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10  a.m.  Tuestlay,  July  19, 
1994. 

PLACE:  2033  K  St.,  N.W.,  Washington. 
D.C,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 
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coMMOomr  futures  traoinq  commission 

TIME  AND  DATE:  11:00  a.m.,  Tuesday,  July 

26, 1994. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  K.  Gilbert,  254-6314. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

(FR  Doc.  94-16792  Filed  7-7-94;  10:57  ami 

BailNG  COt>E  8361-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:30  a.m.,  Tuesday,  July 

26, 1994. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Quarterly  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  K.  Gilbert,  254-6314. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

|FR  Doc.  94-16791  Filed  7-7-94;  10:57  am] 

WLUNG  CODE  6361 -Ot-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday,  July 

26, 1994. 

PLACE:  2033  K  St.  NW.,  Washington,  DC, 

Lower  Level  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Quarterly 

review,  3rd  quarter  FY  1994. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  K.  Gilbert,  254-6314. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

IFR  Doc  94-16790  Filed  7-7-94;  10:57  ami 

BILLINO  CODE  «351-0t-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10  a.m.  Tues<lay,  July  19, 
1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED: 
Enforcement  matters. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  K.  Gilbert,  254-6314. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

(FR  Doc.  94-16789  Filed  7-7-94;  10:57  ami 

BILLMG  CODE  6351-01-M    . 

LEGAL  SERVICES  CORPORATION 
Audit  and  Appropriations  Committee 
Meeting  Changes 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  To  be 
published  July  8,  1994. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE:  A 
meeting  of  the  Legal  Services 
Corporation  Board  of  Directors  Audit 
and  Appropriations  Committee  will  be 
held  on  July  14-15, 1994.  The  meeting 
will  commence  at  6:00  p.m.,  on  July  14, 
1994,  and  at  9:00  a.m.,  on  July  15, 1994. 
PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  Legal  Service  Corporation,  750 
First  Street,  N.E.,  10th  Floor,  Office  of 
Program  Services  Conference  Room, 
Washington,  DC  20002,  (202)  336-8800. 

CHANGES  IN  THE  MEETING: . 

STATUS  OF  MEETING:  The  correct 
exemptions  for  closure  of  that  portion  of 
the  meeting  noticed  previously  are  the 
Government  in  the  Simshine  Act,  5 
U.S.C.  Sections  552(b)(4),  (6).  and  (9)(B); 
and  the  corresponding  regulation  of  the 
Legal  Services  Corporation,  45  CF.R. 
Sections  1622.5(c),  (e),  and  (g). 
CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Batie.  Executive  Office,  (202) 
336-«800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  July  7, 1994. 
Piitricia  D.  Batie, 

Corporate  Secretary. 

|FR  Doc.  94-16807  Filed  7-7-04;  11:02  am) 

BH.LIMG  CODE  70S0-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  |5 
U.S.C.  552b),  notice  is  hereby  given  that 


at  10:03  a.m.  on  Wednesday,  July  6, 
1994,  the  Board  of  Directors  of  the 
Federal  E)eposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Reports  of  the  Office  of  Inspector  Cener&l. 

Matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

Matters  relating  to  the  probable  failun>  of 
certain  insured  depository  institutions. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Ms.  Susan  F.  Krause,  acting  in  the 
place  and  stead  of  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currenc:y), 
concurred  in  by  Acting  Chairman 
Andrew  C  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  oi 
the  matters  on  less  than  se\*en  days' 
notice  to  the  piiblic;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  rt>quirp 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b(c)(2).  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  (c)(9)(B),  and  {c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  ITIIC  Building  located  at 
550  17th  Street,  N.W.,  Washington.  DC. 

Federal  D»!posil  Insurance  Corporation. 

Leneta  G.  Gregorie, 

Acting  Assistant  Executive  Secretary. 

(FR  Doc.  94-16033  Filed  7-7-94:  2:00  pm| 

BtLLMO  CODE  «n4-0l-M 

BLACKSTONE  R!VER  VALLEY  NATIONAL 
HERITAGE  CORRIDOR 
NOTICE  OF  PUSLIC  MEETWG 

The  Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will 
HOLD  A  PUBLIC  MEETING  TO  solicit 
comments  on  the  proposed  Boimdary 
expansion  of  the  Blackstone  River 
Valley  National  Heritage  Corridor. 

Notice  is  hereby  given  in  accordant  e 
with  Section  552b  of  Title  5,  United 
States  Code,  that  this  meeting  will  be 
held.  The  Commission  was  establi&heil 
pursuant  to  Public  Law  99-647,  in  ordor 
to  establish  a  management  framework  to 
protect,  enhance  and  intrrpret  the 
nationally  significant  resources  in  the 
Blaf  kstone  V.iHey. 


994 


IMI 


at 


The  meeting  will  b« 
Smilhfield  Town  Hal 
will  be  at  7:00  PM  on 
1994. 

The  Public  is  invifetl 
boundary  expansion 
or  provide  written 
time. 

lames  R.  Pcjyper, 
Executive  Director,  Blac]ktone  Ri 
National  Heritage  Conid  )r. 
(FR  Doc.  §4-16fl28  Fifed 
BILUNG  CODE  «M«-7«-P 


held  at 

Smithfield.  Rl.  It 
Thursday,  July  21. 


caunents 


STATI  JUSTICE  IHSTITlfFf 
TIME  AND  DATE: 
9:00  a.m.  to  3:00  p.m. 
9:00  a.m.  to  12:00  p.m 
PLACE:  Teton  Fines,  H'  50 
Drive,  Jackson,  Wyom  ng 
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to  discuss  the 
the  meeting  and/ 
at  thai 


jvw  Valley 
7-7-94;  2:00  pml 


July  29,  1994 
July  30.  1994 
N.  Clubhmjse 
83601. 


MATTERS  TO  BE  CONSIDERED:  Requests  for 
FY  1994  grants.  FY  1995  Grant 
Guideline,  internal  Institute  business. 

PORTIONS  OPEN  TO  THE  PUBLIC:  Board  of 
Directors"  consideration  of  grant 
requests.  Grant  Guideline  and  qoq- 
personnel-related  Institute  business. 

POATtONS  CLOSED  TO  THE  PUBUC:  Ist^nal 
personnel  matters  ftnd  Board  coramitlee 
meetings. 

CONTACT  PERSON  FOR  MORE  Wf  ORMATKM: 
David  L  Tevelin.  Executive  Director. 
State  Justice  Institute.  1650  King  Street. 
Suite  600.  Alexandria.  Virginia  22314, 
(703J 6S4-6100. 
David  I.  Tevelin, 
Executive  Director 

|FR  Doc.  94-16864  Filed  7-7-94;  3:40  pml 
BILUNG  CODE  6a20-SC-M 


POSTAL  RATE  COMMISSIOfI 

TIME  AND  DATE:  2:30  p.m..  July  12. 1994. 

PLACE:  Conference  Room.  1333  H  Street, 
NW,  Suite  300,  Washington.  DC  20268.- 

STATU«:  Closed. 

MATTERS  TO  BE  CONSiOERED:  Issues  in 
Docket  No.  R94-1. 

CONTACT  PERSON  FOR  MORE  INFORMATIOk: 

Charles  L.  Clapp.  Secretary.  Postal  Rate 

Commission.  Suite  300. 1333  H  Street. 

NW,  Washington.  DC  20268-0001. 

Telephone  (202)  789-6840. 

Charles  L.  Clatpp. 

Secretary. 

(FR  Doc.  94-16866  FUed  7-7-94:  3:54  pmj 

BILUNG  CODE  771S-01-P 


Corrections 


This  section  o(  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[MD23-1-6369;  FRL-4a93-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Stage  II  Vapor  Recovery  at 
Gasoline  Dispensing  Facilities 

Correction 

In  rule  document  94-14084,  appearing 
on  page  29730,  in  the  issue  of  June  9, 
1994,  make  the  following  correction: 

In  the  second  column  under  the 
EFFECTIVE  DATE:  heading,  the  date    - 
reads  June  10, 1994."  The  date  should 
read"July  11,  1994". 

BtLUNO  CODE  150S41-O 
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contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agertcy  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[M023-1-6369;  FRL-4893-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Stage  II  Vapor  Recovery  at 
Gasoline  Dispensing  Facilities 

Correction 

In  rule  document  94-14084,  appearing 
on  page  29730,  in  the  issue  of  June  9, 
1994,  make  the  following  correction: 

In  the  second  column  under  the 
EFFECTIVE  DATE:  heading,  the  date 
reads  June  10. 1994."  The  date  should 
read"July  11,  1994". 

BtUJNO  CODE  150$-«1-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  4887-3] 

EPA  Region  III  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
Program;  Transfer  and  Disclosure  of 
Information  to  Contractors  and 
Subcontractors 

Correction 

In  notice  document  94-12773. 
appearing  on  page  27013  in  the  issue  of 
May  25. 1994.  make  the  following 
correction: 

On  page  27013.  in  the  third  column 
under  the  DATES  heading,  "until"  was 
inadvertently  omitted  from  the  second 
sentence.  The  second  sentence  should 
read  "Comments  concerning  CBI  access 
will  be  accepted  until  June  24,  1994. 

BILUNG  CODE  1S05-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-20308;  812-8878] 

Security  Equity  Fund,  et  al.;  Notice  of 
Application 

Correction 

In  notice  document  94-12939 
-beginning  on  page  27643  in  the  issue  of 
Friday.  May  27, 1994.  make  the 
following  correction: 


On  page  27644.  in  the  first  column, 
before  the  FR  Doc.  line  insert  the 
following: 
Margaret  McFarland, 

Deputy  Secretary. 

BILLIfMi  CODE  1S0S-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  172 

[Docket  No.  HM-166Z;  Amdt  No.  172-134] 
RIN  2137-AC46 

Transportation  of  Hazardous  Materials; 
Miscellaneous  Amendments 

Correction 

In  rule  document  94-13138  beginning 
on  page  28487  in  the  issue  of  Thursday, 
June  2,  1994  make  the  corrections: 

§  172.101    (Corrected] 

On  page  28492.  in  the  table,  in  the 
second  column,  the  second  entry  should 
be  italized  as  follows:  Ammonium 
nitrate  fertilizers:  uniform  non- 
segregating  mixtures  of  ammonium 
nitrate  with  added  matter  which  is 
inorganic  and  chemically  inert  towards 
ammonium  nitrate,  with  not  less  than    , 
90%  ammounium  nitrate  and  not  more 
than  0.2%  combustible  material 
(including  organic  material  calculated 
as  carbon),  or  the  more  than  70%  but 
less  than  90%  ammonium  nitrate  and 
not  more  than  0.4%  total  combustible 
material. 

BIUJNG  CODE  150S41-0 
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Department  of  the 
Treasury 


kktemal  Revenue  Service 


26  CFR  Part  1  et  al. 

Federal  Tax  Deposits  by  Electronic  Funds 
Transfer;  Temporary  Regulation  and 
Proposed  Rule 
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DEPARTMENT  OF  tHE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1. 3ljand  40 

[TO  8553] 

RIN  1545-AS80 

Federal  Tax  Depos^  by  Electronic 
Funds  Transfer 


AGENCY:  Internal  Re|i' 
Treasury. 

ACTION:  Temporary 


enue  Service  (IRS), 
"egulations. 


ion  of  this  issue  of 
rary  regulations  are 


SUMMARY:  This  doci  jnent  contains 
temporary  regulatiois  relating  to  the 
deposit  of  taxes  by « lectronic  funds 
transfer.  The  tempo  'ary  regulations 
describe  the  taxpayers  that  must  make 
deposits  by  means  of  electronic  funds 
transfer,  the  types  of  taxes  that  must  be 
so  deposited,  and  when  the  deposits 
must  commence.  Tne  temporary 
regulations  reflect  ccanges  to  the 
Internal  Revenue  Code  made  by  section 
523  of  the  North  American  Free  Trade 
Agreement  Implem(  ntation  Act 
(NAFTA).  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of  the 
cross-reference  notice  of  proposed 
rulemaking  on  this  ^bject  in  the 
Proposed  Rules  sec 
the  Federal  Registe^ 
DATES:  These  temp 
effective  July  11, 19t 

For  dates  of  applicability,  see 
§  31.6302-lT(h)  of  these  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  G.  Surabian.  202-622-6232  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFC  RMATION: 

Background 

Section  523  of  N^  FTA  amended 
section  6302  of  the  iitemal  Revenue 
Code  of  1986  (Codejfby  enacting  a  new 
subsection  (h)  authorizing  the  Secretary 
of  the  Treasury  to  p(escribe  such 
regulations  as  may  be  necessary  for  the 
development  and  in  plementation  of  an 
electronic  funds  trai  isfer  (EFT)  system  to 
be  used  for  the  colle::tion  of  depository 
taxes.  The  depository-  taxes  are  the  taxes 
required  to  be  deposited  with  an 
authorized  financial  institution  or 
Federal  Reserve  bank  pursuant  to  any 
regulations  prescribed  by  the  Secretary 
(generally  FICA  andjrailroad  retirement 
taxes,  income  tax  withheld,  corporate 
income  and  estimated  taxes,  and  various 
Federal  excise  taxes).  The  new  system 
will  be  designed  to  ensure  that  the 
depository  taxes  are  credited  to  the 
Treasury's  general  account  by  the  due 
date  of  the  deposit. 


Explanation  of  Provisions 

A.  Current  Tax  Deposit  System 

At  present,  taxpayers  are  required  to 
deposit  taxes  with  an  authorized 
government  depository  (generally,  a 
commercial  bank  or  savings  institution 
or  a  Federal  Reserve  bank)  by  various 
dates  specified  in  regulations.  Each 
deposit  must  be  accompanied  by  Form 
8109.  Federal  Tax  Deposit  Coupon, 
which  contains  the  taxpayer's  name, 
identification  number,  the  amount  and 
type  of  tax  being  deposited,  and  the  tax 
period  for  which  the  deposit  is  being 
made.  The  government  depository 
forwards  the  coupon  to  the  appropriate 
IRS  Service  Center.  The  Service  (Zenter 
compares  the  information  entered  on 
the  coupon  with  the  liabilities  reported 
by  the  taxpayer  on  the  return  for  the 
applicable  tax  period.  The  funds  are 
transferred  by  the  depository  to  the 
Treasury  on  the  business  date  following 
the  date  of  the  deposit. 

B.  An  Electronic  Tax  Deposit  System 

Section  6302(h)  of  the  Code 
authorizes  a  new  system  which  will 
allow  for  the  transfer  of  tax  deposit 
amounts  electronically  from  taxpayer 
accounts  to  the  Treasury's  general 
account.  The  new  system  will  be  phased 
in  over  a  period  of  several  fiscal  years, 
beginning  with  fiscal  year  1994  (October 
1. 1993,  to  September  30. 1994).  by 
gradually  increasing  the  percentage  of 
the  total  depository  taxes  required  to  be 
collected  by  EFT.  The  temporary 
regulations  implement  this  phase-in  by 
gradually  increasing  the  number  of 
taxpayers  that  must  deposit  all  of  their 
depository  taxes  by  EFT. 

The  requirement  to  deposit  by  EFT 
under  these  temporary  regulations 
applies  only  to  those  taxpayers  required 
to  make  deposits  pursuant  to  regulations 
under  section  6302  of  the  Code,  and 
only  for  those  taxes  required  to  be 
deposited.  At  present,  many  small 
taxpayers  are  excluded  from  the  various 
deposit  requirements  imposed  by 
regulations  under  section  6302.  For 
example,  filers  of  Form  720.  Quarterly 
Federal  Excise  Tax  Return,  are  not 
required  to  make  deposits  for  any 
calendar  quarter  in  which  the  net  tax 
liability  reported  on  the  Form  720  does 
not  exceed  $2,000.  Similarly,  filers  of 
Form  941,  Employer's  Quarterly  Federal 
Tax  Return,  are  not  required  to  make 
deposits  for  any  calendar  quarter  in 
which  the  liability  reported  on  the  Form 
941  is  less  than  $500. 

The  temporary  regulations,  with  one 
exception,  do  not  apply  to  taxes  with 
respect  to  wages  for  domestic  service  in 
the  private  home  of  an  employer    . 
because  these  taxes  are  not  required  to 


be  deposited  but  are  remitted  quarterly 
with  Form  942,  Employer's  Quarterly 
Federal  Tax  Return  for  Household 
Employees.  The  sole  exception  is  if  the 
employer  is  a  sole  proprietor  filing  Fonri 
941,  Employer's  Quarterly  Federal  Tax 
Return,  who  chooses  to  report  wages  to 
household  employees  on  that  form. 

In  order  to  achieve  an  expedited  and 
orderly  conversion  to  an  EFT  system, 
NAFTA  prescribed  a  schedule  of 
minimum  percentages  of  taxes  that  must 
be  deposited  by  EFT  during  a  phase-in 
period.  These  percentages  depend  in 
part  on  whether  the  taxes  are:  (a)  The 
taxes  imposed  by  chapters  21  (Federal 
Insurance  Contributions  Act)  ,22 
(Railroad  Retirement  Tax  Act),  and  24 
(Collection  of  Income  Tax  at  Source  on 
Wages)  of  the  Code,  or  (b)  "other" 
depository  taxes  (generally  corporate 
income  taxes  and  various  excise  taxes). 
The  statutorily  prescribed  minimum 
percentages  for  each  year  are  as  follows: 


Fiscal  year 

Chapter 
21.22,4 
24  taxes 
(percent) 

Other 

taxes 

(percent) 

1994  .- 

3 

16.9 

20.1 

58.3 

94 

3 

1995 

20 

1996  _........... 

1997  &  1998  

30 
60 

1999  and  later 

94 

For  the  period  prior  to  January  1. 
1995,  the  first  step  of  the  phase-in  of  the 
EFT  system  will  be  carried  out  through 
binding  agreements  entered  into 
between  the  Commissioner  of  Internal 
Revenue  and  certain  third  party  bulk 
data  processors  (processors)  under 
which  the  processors  have  committed  to 
make  deposits  of  Federal  depository 
taxes  of  certain  of  their  customers  by 
EFT  in  such  a  manner  as  to  ensure  that 
the  amounts  are  credited  to  the  general 
account  of  the  Treasury  by  the  depK>sit 
due  date.  These  agreements  will  take 
effect  beginning  in  the  latter  part  of 
fiscal  year  1994  and  will  continue  for  a 
period  of  time  into  fiscal  year  1995.  A 
taxpayer  who  is  a  customer  of  a 
processor  that  is  a  party  to  one  of  these 
agreements  may  have  its  deposits  that 
are  subject  to  such  an  agreement  made 
by  the  processor  pursuant  to  the  terms 
of  the  agreement  until  the  expiration  or 
termination  of  the  agreement.  However, 
the  taxpayer  continues  to  be  responsible 
for  the  deposit  of  those  depository  taxes 
that  are  not  subject  to  such  agreement. 
If  a  taxpayer  whose  deposits  are  being 
made  by  a  processor  pursuant  to  such 
an  agreement  becomes  required  to 
deposit  by  electronic  funds  transfer 
pursuant  to  §  31.6302-lT(h)(l)(ii)  of 
these  temporary  regulations,  the 
taxpayer  is  responsible  for  making 
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deposits  by  electronic  funds  transfer  of  d 

those  depository  taxes  not  subject  to  the  p 

agreement.  t] 

For  periods  after  December  31, 1994,  li 

the  temporary  regulations  require  that  t 

deposits  be  made  by  EFT  based  on  the  c 

taxpayer's  total  deposits  of  taxes  b 

imposed  by  chapters  21,  22,  and  24  r 

during  certain  "determination"  periods,  ti 

If  a  taxpayer's  total  deposits  of  the  taxes  e 

imposed  by  chapters  21,  22,  and  24         -  ti 

during  the  determination  period  exceed  a 

a  prescribed  dollar  threshold,  the  e 

taxpayer  must  begin  depositing  by  EFT 

on  and  after  the  applicable  effective  date  ^ 

prescribed  in  the  regulations,  unless  ^ 

otherwise  exempted.  (A  taxpayer  will  *' 

become  subject  to  the  EFT  requirement  '' 

for  the  applicable  effective  date  ^ 

"January  1, 1996"  by  exceeding  the  ': 

threshold  amount  during  either  calendar  ^ 

years  1993  or  1994).  The  phase-in  F 

schedule  is  as  follows:  ^ 

ti 


Threshold 

Determina- 

Applicabie  et- 
tisctivedate 

anwunt 

tjonpehod 

$78  mBlion  .... 

1-1-S3  to 

January  1, 

12-31-93. 

1995. 

47  million 

1-1-93  to 

January  1. 

12-31-93. 

1996. 

47  million 

1-1-94  to 

January  1, 

12-31-94. 

1996. 

50  thousand  . 

1^1-95  to 

January  1 , 

12-31-95. 

19S7. 

50  thousand  . 

1-1-9D  to- 

January  1, 

12-31-96. 

1998. 

20  thousand  ; 

1-1-S7to 

January  1, 

12-31-97. 

1999. 

The  thresholds  set  forth  in  this  phase-  ^ 

in  schedule  have  been  set  by  taking  into  |, 

account  the  minimum  percentages  j, 

prescribed  by  NAFTA,  the  need  for  j, 

administrative  convenience  and  j 

simplicity,  and  the  potential  need  for  ^j 

exemptions  from  the  EFT  system  for  „ 

certain  small  businesses.  Therefore,  the  j. 

tliresholds  for  the  January  1, 1995-and  p 

January  1 , 1 996  effective  dales  were  j] 

specifically  set  to  satisfy  the  statutory  j, 

minimum  percentages.  The  $50,000  ^i 

threshold  for  the  January  1, 1997  p 
effective  date  will  result  in  receipts  of 

depository  taxes  somewhat  in  excess  of  ^ 
the  percentage  prescribed  by  NAFTA. 

For  purposes  of  administrative  a 

convenience  and  simplicity,  this  n 

threshold  was  adopted  to  require  the  e 

participation  of  an  entire  class  of  a 

taxpayers,  that  is,  those  taxpayers  that  a 

are  classified  as  "semi-weekly"  e 

depositors  of  employment  taxes  (the  t( 

taxes  imposed  by  chapters  21 ,  22,  and  d 

24).  Finally,  the  $20,000  threshold  for  l 

the  January  1, 1999  effective  date  was  (: 

set  to  satisfy  the  statutory  percentage  n 

while  allowing  for  the  possibility  thai  U 

the  smallest  of  depositors  will  be  b 

exempted  from  the  EFT  system.  As  c 
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deposits  by  electronic  funds  transfer  of 
those  depository  taxes  not  subject  to  the 
agreement. 

For  periods  after  December  31, 1994, 
the  temporary  regulations  require  that 
deposits  be  made  by  EFT  based  on  the 
taxpayer's  total  deposits  of  taxes 
imposed  by  chapters  21,  22,  and  24 
during  certain  "determination"  periods. 
If  a  taxpayer's  total  deposits  of  the  taxes 
imposed  by  chapters  21,  22,  and  24 
during  the  determination  period  exceed 
a  prescribed  dollar  threshold,  the 
taxpayer  must  begin  depositing  by  EFT 
on  and  after  the  applicable  effective  date 
prescribed  in  the  regulations,  imless 
otherwise  exempted.  (A  taxpayer  will 
become  subject  to  the  EFT  requirement 
for  the  applicable  effective  date 
"January  1, 1996"  by  exceeding  the 
threshold  amount  during  either  calendar 
years  1993  or  1994).  The  phase-in 
schedule  is  as  follows: 


Threshold 

Detemnina- 

Appllcabre  e1- 
fsctive  date 

amount 

tion  period 

$78  maiion  .... 

1-1-S3  to 

January  1, 

12-31-93. 

1995. 

47  million 

1-1-93  to 

January  1^ 

12-31-93. 

1996. 

47  mSlion 

1-1-94  to 

January  1, 

12-31-94. 

1996. 

50  thousand  . 

1^1-95  to 

January  1 , 

12-31-95. 

19S7. 

50  thousand  . 

1-1-96  to- 

January  1, 

12-31-96. 

1998. 

20  thousand  ; 

1-1-97  to 

January  1, 

12-31-97. 

1999. 

The  thresholds  set  forth  in  this  phase- 
in  schedule  have  been  set  by  taking  into 
account  the  minimum  percentages 
prescribed  by  NAFTA,  the  need  for 
administrative  convenience  and 
simplicity,  and  the  potential  need  for 
exemptions  from  the  EFT  system  for 
certain  small  businesses.  Therefore,  the 
thresholds  for  the  January  1, 1995-and 
January  1, 1996  effective  dates  were 
specifically  set  to  satisfy  the  statutory 
minimum  percentages.  The  $50,000 
threshold  for  the  January  1, 1997 
effective  date  will  result  in  receipts  of 
depository  taxes  somewhat  in  excess  of 
the  percentage  prescribed  by  NAFTA. 
For  purposes  of  administrative 
convenience  and  simplicity,  this 
threshold  was  adopted  to  require  the 
participation  of  an  entire  class  of 
taxpayers,  that  is,  those  taxpayers  that 
are  classified  as  "semi-weekly" 
depositors  of  employment  taxes  (the 
taxes  imposed  by  chapters  21,  22,  and 
24).  Finally,  the  $20,000  threshold  for 
the  January  1, 1999  effective  date  was 
set  to  satisfy  the  statutory  percentage 
while  allowing  for  the  possibility  that 
the  smallest  of  depositors  will  be 
exempted  from  the  EFT  system.  As 


described  in  paragraph  C  of  this 
preamble,  the  IRS  solicits  comments  on 
the  impact  of  these  regulations  on  small 
businesses.  Based  on  those  conunents, 
the  IRS  will  determine  those  categories 
of  small  businesses,  if  any,  that  should 
be  exempted  from  the  EFT 
requirements,  and  may  adjust  the 
threshold  for  the  January  1, 1999 
effective  date  to  bring  in  additional 
taxpayers  while  at  the  same  time 
accommodating  any  appropriate 
exemptions. 

Although  only  the  taxes  imposed  by 
chapters  21,  22,  and  24  are  used  to 
determine  whether  a  taxpayer  is  subject 
to  the  EFT  deposit  requirement,  the 
requirement,  once  triggered,  applies  to 
all  federal  taxes  (not  just  the  taxes 
imposed  by  chapters  21,  22,  and  24)  that 
the  taxpayer  is  required  to  deposit 
pursuant  to  regulations  prescribed 
under  section  6302  of  the  Code.  Once  a 
taxpayer  becomes  subject  to  the  EFT 
deposit  requirement,  the  taxpayer  must 
continue  to  deposit  by  EFT. 

At  present  the  IRS  has  in  place  a 
voluntary  electronic  funds  transfer 
(EFT)  system  in  which  a  taxpayer  may 
by  telephone  or  computer  effectuate  an 
electronic  fluids  transfer  through  the  use 
of  one  of  two  payment  options:  debit 
and  credit.  The  debit  option  is  effected 
by  using  a  Financial  Agent  of  the 
Etepartmenl  of  Treasury.  The  taxpayer 
requests  the  Financial  Agent  to  initiate 
the  transfer  of  funds  from  the  taxpayer's 
bank  account(s)  to  Treasury's  general 
account  and  transmit  the  related  tax 
paynment  data,  supplied  by  the  taxpayer, 
to  the  IRS.  The  credit  option  is  effected 
by  using  the  taxpayer's  financial 
institution.  The  taxpayer  requests  the 
financial  institution  to  initiate  the 
transfer  of  funds  to  the  Treasury's 
general  account  and  submit  the  related 
tax  data,  supplied  by  the  taxpayer,  to  a 
Financial  Agent  for  transmission  to  the 
IRS.  The  EFT  system  required  to  be  used 
in  connection  with  these  regulations 
will  employ  similar  options  and 
procedures. 

C.  Exemptions 

Section  6302(h)|l)(B)  of  the  Code,  as 
added  by  NAFTA,  provides  that  the 
regulations  may  contain  such 
exemptions  as  the  Secretary  may  deem 
appropriate.  The  Senate  Report 
accompanying  section  6302(h)  strongly 
encourages  the  Secretary  of  the  Treasury 
to  consider  the  impact  of  the  regulations 
dh  small  businesses.  S.  Rep.  No.  103- 
189, 103d  Cong.,  1st  Sess.,  at  61  et.  seq. 
(1993).  The  report  recommends  that  the 
regulations  should  not  create  hardships 
for  small  businesses  and  that  no  small 
business  should  be  required  n>  purchase 
computers  or  gain  access  to  any 


electronic  equipment  other  than  a' 
touch-tone  telephone.  Further,  the 
report  urges  the  Secretary  to  take  into 
account  the  specific  needs  of  small 
employers,  including  possible 
exemption  for  the  very  smallest 
businesses  from  the  new  electronic 
funds  transfer  system.  The  phase-in 
schedule  included  in  the  temporary 
regulations  defers  use  of  the  EFT  system 
by  the  smallest  businesses  until  at  least 
calendar  year  2000.  The  IRS  welcomes 
comments  about  the  impact  of  the 
temporary  regulations  on  small 
businesses  and  will  consider  any 
suggestions  regarding  how  small 
businesses  should  be  treated  under  the 
regulations  in  order  to  implement 
Congressional  intent.  Based  on  the 
comments  and  suggestions  received,  the 
IRS  will  determine  those  categories  of 
small  businesses,  if  any,  that  should  be 
exempted  from  the  EFT  requirements 
and  publish  such  determinations  in  the 
Internal  Revenue  Bulletin.  (See 
§601.601(d)(2)(ii)(fe)). 

Special  Analyses 

It  has  been  determined  that  these 
temporary  regulations  are  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  a  copy  of  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Vincent  G.  Surabian, 
Office  of  the  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting),  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes,  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  Security, 
Unemployment  compensation. 
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26  CFR  Part  40 

Exdse  taxes.  Report  ng  and 
recordkeeping  requirements. 

Amendmeots  to  the  R$guUtions 

Accordingly,  26  CF^  parts  1,  31,  and 
40  are  amended  as  fol 

PART  1— INCOME  T 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  71 

Sections  1.6302-lT.  l.{ 
1.6302-3T  also  issued 
6302(h).  •   •   * 

Par.  2.  Section  1.63( 
read  as  follows: 


i302-2T  and 
ler  26  U.S.Q 

2-lT  is  added  to 


§1.6302-1T    Um  of  Goi^emnient 
depositaiies  In  connoctibn  writh  corporation 
Income  and  estimated  Income  taxes  and 
certain  taxes  of  tax-exampt  organizations- 
deposits  required  to  t>e  diade  by  eiectronic 
funds  transfer  after  December  31, 1994 
(temporary).  ^ 

(a)  through  (b)(1)  [R^servedl. 

(b)(2)  Deposits  by  electronic  funds 
transfer.  For  the  requifement  to  deposit 
corporation  income  arid  estimated 
income  taxes  and  certain  taxes  of  tax- 
exempt  organizations  by  electronic 
funds  transfer,  see  §  3l.6302-lT{h)  of 
this  chapter.  A  taxpayer  not  required  to 
deposit  by  electronic  i  unds  transfer 
pursuant  to  §  31.6302-  lT(h)  of  this 
chapter  remains  subjeirt  to  the  rules  of 
§1. 6302-1  (b). 

Par.  3.  Section  1.631  i2-2T  is  added  to 
read  as  follows: 

§  1 .63C2-2T    Use  of  Go^  remment 
depositaries  for  payment  of  tax  wittihetd  on 
nonresident  attens  and  foreign 
corporations— deposits  required  to  be 
made  by  electronic  funds  transfer  after 
DecemtMT  31, 1994  (tem^Mrary). 

(a)  through  (b)  [Reserved]. 

(c)  Deposits  by  electronic  funds 
transfer.  For  the  requi  -ement  to  deposit 
taxes  withheld  on  non  resident  aliens 
and  foreign  corporatio  ns  by  electronic 
funds  transfer,  see  §  3  ..6302-lT(h)  of 
this  chapter.  A  taxpayer  not  required  to 
deposit  by  electronic  funds  transfer 
pursuant  to  §31.6302- ■lT(h)  of  this 
chapter  remains  subje  :t  to  the  rules  of 
§1.6302-2(b). 


Tlveshold  i  VTXKjnt 


Par.  4.  Section  1.6302-3T  is  added  to 
read  as  follows: 

§  1 .6302-3T    Use  of  Government 
depositaries  in  connoction  with  estimated 
taxes  of  certain  trusts— deposits  requtrsd  to 
t>e  made  by  electronic  funds  transfer  aftsr 
Decemtter  31. 1994  (temporary). 

(a)  through  (b)  [Reservedl. 

(c)  Cross-references.  For  furthOT 
guidance  and  instructions  for  certain 
banks  and  financial  institutions  acting 
as  fiduciaries  with  respect  to  taxable 
trusts,  see  Revenue  Procedure  89-49, 
1989-2  CB.  615  (see  §  601.601(d)(2)  of 
this  chapter)  or  any  successor  revenue 
procedure.  For  the  requirement  to 
deposit  estimated  tax  pajmients  of 
taxable  trusts  by  electronic  funds 
transfer,  see  §  31.6302-lT(h)  of  this 
chapter. 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT  THE 
SOURCE 

Par.  5.  The  authority  citation  for  part 
31  is  amended  by  adding  entries  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C  7805.  *   *   * 
Section  31.6302-lT  also  issued  under  26 

U.S.C  6302(h).  •  *  • 
Section  31.6302(ch3T  also  issued  under  26 

U.S.C.  63Q2(h).  •   *   * 

Par.  8.  Section  31.6302-lT  is  added 
to  read  as  follows: 

§  31.6302-11    Federal  tax  deposit  rules  for 
witiihatd  income  taxes  and  taxes  under  the 
Federal  Insurancs  Contributions  Act 
(FICA) — deposits  required  to  k>e  made  by 
electronic  funds  transfer  after  December  31, 
1994  (temporary). 

(a)  through  (g)  [Reserved]. 

(h)  Time  ana  manner  of  deposit — 
deposits  required  to  be  made  by 
electronic  funds  transfer — (1)  In  general. 
Section  6302(h)  of  the  Internal  Revenue 
Code  requires  the  Secretary  to  prescribe 
regulations  as  may  be  necessary  for  the 
development  and  implementation  of  an 
electronic  funds  transfer  system  to  be 
used  for  the  collection  of  depository 
taxes  as  described  in  paragraph  (h)(2)  of 
this  section.  Section  6302(h)(2)  of  the 
Code  provides  a  phase-in  schedule 
which  sets  forth  escalating  minimum 
percentages  of  those  depository  taxes  to 
be  deposited  by  electronic  funds 
transfer,  starting  with  the  fiscal  year 


beginning  October  1,  1993,  and  ending 
September  30, 1994.  This  section 
prescribes  the  rules  necessary  for 
implementing  an  electronic  funds 
transfer  system  for  collection  of 
depository  taxes  and  for  effecting  an 
orderly  and  expeditious  phase- in  of  that 
system. 

(i)  Period  prior  to  January  1 ,  1 995. 
The  Commissioner  of  Internal  Revenue; 
has  entered  into  binding  agreements  "  j' 
with  third  party  bulk  data  processors. 
These  agreements  require  that  the  third 
party  bulk  processors  deposit  certain 
depository  taxes  of  certain  of  their 
customers  by  electronic  funds  transfer 
in  a  manner  designed  to  ensure  that 
those  amounts  are  credited  to  the 
general  account  of  the  Treasury  by  the 
deposit  due  date.  A  taxpayer  who  is  a 
customer  of  a  third  party  bulk  data 
processor  that  is  a  party  to  such  an 
agreement  may  have  its  deposits  that  are 
subject  to  such  agreement  made  by  the 
processor  until  the  expiration  or 
termination  of  the  agreement.  However, 
the  taxpayer  continues  to  be  responsible 
for  the  deposit  of  those  depository  taxes 
that  are  not  subject  to  such  agreement. 

(ii)  Periods  after  December  31,  1994. 
(A)  Taxpayers  whose  aggregate  deposits 
of  the  taxes  imposed  by  Chapters  21 
(Federal  Insurance  Contributions  Act), 
22  (Railroad  Retirement  Tax  Act),  and 
24  (Collection  of  Income  Tax  at  Source 
on  Wages)  of  the  Internal  Revenue  Code 
during  a  12-month  determination  period 
exceed  the  applicable  threshold  amount 
are  required  to  deposit  all  depository 
taxes  (as  described  in  paragraph  (h)(2)  of 
this  section)  due  on  and  after  the 
applicable  effective  date  by  electronic 
funds  transfer  (as  defined  in  paragraph 
(h)(3)  of  this  section)  unless  exempted 
under  paragraph  (b)(4)  of  this  section.  In 
genercd,  each  applicable  effective  date 
has  one  12-mondi  determination  period. 
However,  for  the  appUcable  effective 
date  January  1, 1996,  there  are  two 
determination  periods.  If  the  apphcable 
threshold  amount  is  exceeded  in  either 
of  those  determination  periods,  the 
taxpayer  becomes  subject  to  the 
requirement  to  deposit  by  electronic 
funds  transfer,  effective  January  1, 1996. 
The  threshold  amounts,  determination 
periods,  and  applicable  effective  dates 
are  as  follows: 


S78  million  ... 

47  million 

47  million 

50  thousand 
50  thousand 
20  thousand 


Determination  period 


1-1-93  to  12-31-93 
1-1-93  to  12-31-93 
1-1-94  to  12-31-94 
1-1-95  to  12-31-95 
1-1-96  to  12-31-96 
1-1-97  to  12-31-97 


Applicat>le  effective  date 


January  1, 1995. 
January  1, 1996. 
January  l,  1996. 
January  1, 1997. 
January  1. 1996. 
January  1, 1999. 
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(B)  Once  a  taxpayer  is  required  to 
deposit  by  electronic  funds  transfer 
pursuant  to  paragraph  (h)(l)(ii)  of  this 
section,  the  taxpayer  will  continue  to 
deposit  by  electronic  funds  transfer. 
Until  such  time  as  a  taxpayer  is  required 
by  this  section  to  deposit  by  electronic 
hinds  transfer,  the  taxpayer  may 
voluntarily  make  deposits  by  electronic 
funds  transfer,  or  must  make  deposits 
following  the  rules  of  §  31.6302-l(h), 
pertaining  to  deposits  by  Federal  tax 
deposit  (FTD)  coupon. 

(C)  Any  taxpayer  whose  deposits  are 
being  made  by  a  third  party  bulk  data 
processor  pursuant  to  an  agreement 
described  in  paragraph  (h)(l)(l)  of  this 
section,  and  who  is  required  to  deposit 
by  electronic  funds  transfer  pursuant  to 
this  paragraph  (h)(l)(u),  may  have  its 
deposits  that  are  subject  to  such 
agreement  made  by  the  third  party  bulk 
data  processor  until  the  expiration  or 
termination  of  the  agreement.  The 
taxpayer,  however,  is  responsible  for 
maidng  deposits  by  electronic  funds 
transfer  of  those  depository  taxes  not 
subject  to  such  agreement. 

(2)  Taxes  required  to  be  deposited  by 
electronic  funds  transfer.  Any  taxpayer 
who  is  required  under  paragraph 
(h)(l)(ii)  of  this  section  to  deposit  by 
electronic  funds  transfer  the  taxes 
imposed  by  chapters  21,  22,  and  24  of 
the  Internal  Revenue  Code  must  also 
deposit  by  electronic  funds'  transfer, 
begiiming  with  the  same  applicable 
effective  date,  the  taxes  required  to  be 
deposited  imder  §§  1.6302-1, 1.6302-2, 
1.6302-3  of  this  chapter,  31.6302(c)-3, 
and  40.6302(c)-l  of  this  chapter. 

(3)  Electronic  funds  transfer  defined. 
For  purposes  of  this  section,  an 
electronic  funds  transfer  is  any  transfer 
of  depository  taxes  made  in  accordance 
with  Revenue  Procedure  94—48,  1994- 

29 1.R.B.  (see  §  601.601(d)(2)  of  this  ! 

chapter),  or  in  accordance  with  i 

procedures  subsequently  published  by  i 

the  Comtmissioner.  I 

(4)  Exemptions.  The  Commissioner  of 
Internal  Revenue  will  identify  by  i 


Federal  Register  /  Vol.  59,  No.  131  /  Monday,  July  11,  1994  /  Rules  and  Regulations         35417 


(B)  Once  a  taxpayer  is  required  to 
deposit  by  electronic  funds  transfer 
pursuant  to  paragraph  (h)(l)(ii)  of  this 
section,  the  taxpayer  will  continue  to 
deposit  by  electronic  funds  transfer. 
Until  such  time  as  a  taxpayer  is  required 
by  this  section  to  deposit  by  electronic 
funds  transfer,  the  taxpayer  may 
voluntarily  make  deposits  by  electronic 
funds  transfer,  or  must  make  deposits 
following  the  rules  of  §  31.6302-l(h), 
pertaining  to  deposits  by  Federal  tax 
deposit  (FTD)  coupon. 

(C)  Any  taxpayer  whose  deposits  are 
being  made  by  a  third  party  bulk  data 
processor  piursuant  to  an  agreement 
described  in  paragraph  (h)(l)(l)  of  this 
section,  and  who  is  required  to  deposit 
by  electronic  funds  transfer  pursuant  to 
this  paragraph  (h)(l)(ii),  may  have  its 
deposits  that  are  subject  to  such 
agreement  made  by  the  third  party  bulk 
data  processor  until  the  expiration  or 
termination  of  the  agreement.  The 
taxpayer,  however,  is  responsible  for 
making  deposits  by  electronic  funds 
transfer  of  those  depository  taxes  not 
subject  to  such  agreement. 

(2)  Taxes  required  to  be  deposited  by 
electronic  funds  transfer.  Any  taxpayer 
who  is  required  under  paragraph 
(h){l)(ii)  of  this  section  to  deposit  by 
electronic  funds  transfer  the  taxes 
imposed  by  chapters  21,  22,  and  24  of 
the  Internal  Revenue  Code  must  also 
deposit  by  electronic  funds'  transfer, 
beginning  with  the  same  applicable 
effective  date,  the  taxes  required  to  be 
deposited  under  §§  1.6302-1, 1.6302-2, 
1.6302-3  of  this  chapter,  31.6302(c)-3, 
and  40.6302(c}-l  of  this  chapter. 

(3)  Electronic  funds  transfer  defined. 
For  piuposes  of  this  section,  an 
electronic  funds  transfer  is  any  transfer 
of  depository  taxes  made  in  accordance 
with  Revenue  Procedure  94—48,  1994- 
29  I.R.B.  (see  §  601.601(d)(2)  of  this 
chapter),  or  in  accordance  with 
procedures  subsequently  published  by 
the  Comtmissioner. 

(4)  Exemptions.  The  Commissioner  of 
Internal  Revenue  will  identify  by 


guidance  published  in  the  Internal 
Revenue  Bulletin  those  categories  of 
taxpayers,  if  any,  that  are  to  oe 
exempted  from  the  requirement  to 
deposit  by  electronic  funds  transfer. 
(See  §601.601(d)(2)(ii)(6)  of  this 
chapter.) 

(5)  Separation  of  deposits.  A  deposit 
for  one  return  period  must  be  made 
separately  from  a  deposit  for  another 
return  period. 

(6)  Payment  of  balance  due.  If  the 
aggregate  amount  of  taxes  reportable  on 
the  applicable  tax  return  for  the  return 
period  exceeds  the  total  amoimt 
deposited  by  the  taxpayer  with  regard  to 
the  return  period,  then  the  balance  due 
must  be  remitted  in  accordance  with  the 
applicable  form  and  instructions. 

(7)  Tinie  deemed  deposited.  A  deposit 
by  electronic  funds  transfer  will  be 
deemed  made — 

(i)  At  the  time  a  debit  is  made  (the 
amoimt  is  withdrawn  from  the 
taxpayer's  account)  if  the  Government's 
authorized  financial  agent  debits  the 
taxpayer's  account;  or 

(ii)  In  all  other  cases,  at  the  time  the 
funds  are  credited  to  Treasury's  general 
account. 

(8)  Time  deemed  paid.  In  general, 
amoimts  deposited  under  this  paragraph 
(h)  will  be  considered  paid  at  the  time 
deemed  deposited  under  paragraph 
(h)(7)  of  this  section,  or  on  the  last  day 
prescribed  for  filing  the  return 
(determined  without  regard  to  any 
extension  of  time  for  filing  the  return), 
whichever  is  later.  In  the  case  of  the 
taxes  imposed  by  chapters  21  and  24  of 
the  Internal  Revenue  Code,  for  purposes 
of  section  6511  and  the  regulations 
thereunder  (relating  to  the  period  of 
limitation  on  credit  or  refund),  if  an 
amount  is  deposited  prior  to  April  15th 
of  the  calendar  year  immediately 
succeeding  the  calendar  year  that 
includes  the  pteriod  for  which  the 
amount  was  deposited,  the  amount  will 
be  considered  paid  on  April  15th. 

Par.  7.  Section  31.6302(c)-3T  is 
added  to  read  tis  follows: 


S31.6302(ch3T    Use  of  Government 
depositaries  in  connection  with  tax  under 
the  Federal  Unemploynoent  Tax  Act- 
deposits  required  to  be  made  by  etectronic 
funds  transfer  after  December  31, 1994 
(temporary). 

(a)  through  (b)  (Reserved). 

(c)  Manner  of  deposit — deposits 
required  to  be  made  by  electronic  funds 
transfer  For  the  requirement  to  deposit 
tax  under  the  Federal  Unemployment 
Tax  Act  by  electronic  funds  transfer,  see 
§  31. 6302-1  T(h).  A  taxpayer  not 
required  to  deposit  by  electronic  funds 
transfer  pursuant  to  §  31.6302-lT(h) 
remains  subject  to  the  rules  of 
§31.6302(c)-3(b). 

PART  40— EXCISE  TAX  PROCEDURAL 
REGULATIONS 

Par.  8.  The  authority  citation  for  part 
40  is  amended  by  adding  an  entry  in, 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C  7805.  *   *   * 
Section  40.6302(c)-lT  also  issued  under  26 
U.S.C.  6302  (a)  and  (h).  *  *  • 

Par.  9.  Section  40.6302(c)-lT  is 
added  to  read  as  follows: 

§40.6302(cHT    Use  of  Government 
depositaries— deposits  required  to  be  made 
by  electronic  funds  transfer  after  Oecembei; 
31, 1994  (temporary). 

(a)  through  (d)(1)  [Reserved). 

(d)(2)  Deposits  by  electronic  funds 
transfer.  For  the  requirement  to  deposit 
excise  taxes  by  electronic  funds  transfer, 
see  §  31. 6302-1  T(h)  of  this  chapter.  A 
taxpayer  not  required  to  deposit  by 
electronic  funds  transfer  pursuant  to 
§  31. 6302-1  T(h)  of  this  chapter  remains 
subject  to  the  rules  of  §  40.6302(c)-l(d). 
Michael  P.  Dolan, 
Acting  Commissioner  of  Internal  Revenue. 

Approved:  June  27, 1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
|FR  Doa  94-16477  Filed  7-«V-94;  101  pm| 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Sehrice 

26  CFR  Parts  1,31  and  40 

nA-03-94] 
RIN  1545-AS79 

Federal  Tax  Deposit^  by  Electronic 
Funds  Transfer         i 

AGENCY:  Internal  Rev^ue  Service  (IRS). 
Treasury. 

ACTXM:  Notice  of  proposed  rulemaking 
by  cross  reference  to  temporary 
regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rulejs  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  that  provide  guidance 
relating  to  the  deposij  of  taxes  by 
electronic  funds  transfer  under  section 
6302(h)  of  the  Intern^  Revenue  Code. 
The  text  of  the  temporary  regulations 
also  serves  as  the  comment  document 
for  this  notice  of  proposed  rulemaking. 
This  document  also  provides  notice  of 
a  public  hearing  on  these  proposed 
regulations.  j 

DATES:  Written  comments  must  be 
received  by  September  12,  1994. 
Outlines  of  topics  to  1 «  discussed  at  the 
public  hearing  scheduled  for  October  3. 
1994,  beginning  at  10 
received  by  September  12, 1994. 
ADDRESSES:  Send  sub  nissions  to: 
CC:DOM:CORP:T:R  (1  \-03-94).  room 
5228,  Internal  Revem  e  Service,  POB 
7604.  Ben  Franklin  Station.  Washington. 
DC  20044.  In  the  alter  native, 
submissions  may  be  h  and  deUvered 
between  the  ho\irs  of  )  a.m.  and  5  p.m. 
to:  CC:DOM:CORP;T:U  (IA-03-94). 
Courier's  Desk.  Intern  il  Revenue 
Service.  1111  Constitution  Avenue,  NW. 
Washington.  EXD.  The  public  hearing 
will  be  held  in  the  TRi  Auditorium. 
FOR  FURTHER  INFORMA"  KM  COffTACT: 
Concerning  the  regulations,  Vincent  G. 
Surabian,  202-622-€i  32  (not  a  toll-free 
number).  Concerning  submissions  and 
the  public  hearing,  M  chael  Slaughter 
202-622-7190  (not  a  I  oU-free  number). 

SUPPLEMENTARY  INFOR  NATION: 

Background 

The  temporary  regu  ation 
published  in  the  Rule  ; 
section  of  this  issue  o! 
Register  contain  amen  dment 
Income  Tax  Regulatio:  is 
the  Regulations  on  En  ployment 
and  Collection  of  Incopne 
Source  (26  CFR  part 
Tax  Procedural  Regul 
part  40).  These 
the  deposits  of  taxes 


31 


I  amend  tnents 


;b^ 


transfer.  The  final  regulations  that  will 
result  from  the  regulations  proposed  in 
this  notice  would  be  based  on  the  text 
of  the  temporary  regulations  and  would 
provide  t\ile8  for  the  gradual  phase-in  of 
the  requirement  for  taxpayers  to  deposit 
certain  taxes  by  electronic  funds 
transfer. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  these  proposed  regidations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  rules  and,  therefore, 
a  Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  a  copy  of 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

00  a.m.  must  be         Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
timely  submitted  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  October  3, 1994,  beginning  at  10:00 
a.m.  at  the  IRS  Auditorium.  Because  of 
access  restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  September  12, 
1994,  and  submit  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  by  September 
12.  1994. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  conunents  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 
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Drafting  Infonnatioii 

The  principal  author  of  these 
regulations  is  Vincent  G.  Surabian, 
Office  of  the  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting),  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

ListofSubfects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employnmnt  taxes.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  Security. 
Unemployment  compensatioiL 

26  CFR  Part  40 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1.31  and 
40  are  proposed  to  be  amended  as 
follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  "Section  1.6302-l(a)"  and  adding 
entries  in  numerical  order  to  read  as 
follows:  .    .    - 

Authority:  26  U.S.C.  7805  *   •   • 

Section  1.6302-1  also  issued  under  26  U.S.C. 

6302  (c)  and  (h). 
Sections  1.6302-2  and  1.6302-3  also  issued 

under  26  U.S.C  6302(h).  •   •  • 

Par.  2.  Section  1.6302-1  is  amended 
as  follows: 

1.  The  heading  for  paragraph  (b)  is 
revised. 

2.  The  text  of  paragraph  (b)  is 
redesignated  paragraph  (b)(1)  and  a 
heading  for  (b)(1)  is  added. 

3.  Paragraph  (b)(2)  is  added. 

4.  The  revised  and  added  provisions 
read  as  follows: 

§1.6302-1    Use  of  Government 
depositaries  in  connection  with  corporation 
Income  and  estintated  Income  taxes  and 
certain  taxes  of  tax-exempt  organizations. 

»        •        •        »        * 

(b)  Manner  of  deposit — (1)  Deposit  by 
Federal  tax  deposit  coupon.*  *  * 

(2)  Deposit  by  electronic  funds 
transfer.  For  the  requirement  to  deposit 
corporation  income  and  estimated 
income  taxes  and  certain  taxes  of  tax- 
exempt  organizations  by  electronic 
funds  transfer,  see  §  31.6302-lT(h)  of 
this  chapter.  A  taxpayer  not  required  to 
deposit  by  electronic  funds  transfer 


pursuant  to  §  31.6302-lT(h)  of  this 
chapter  remains  subject  to  the  rules  of 
§1.6302-{b)(l). 

»        *        *        •        • 

Par.  3.  Section  1.6302-2  is  amended 
as  follows: 

1.  The  heading  for  paragraph  (b)  is 
revised. 

2.  Paragraph  (c)  is  redesignated 
paragraph  (b)(6). 

3.  A  new  paragraph  (c)  is  added. 

4.  The  revised  and  added  provisions 
read  as  follows: 

S 1 .6302-2    Use  of  Government 
depositaries  for  payment  of  tax  withheld  on 
nonresident  aliens  and  foreign 
corporations. 

*        *        •        «        • 

(b)  Deposits  by  Federal  tax  deposit 
coupon.  *  *  * 

(c)  Deposits  by  electronic  funds 
transfer.  For  the  requirement  to  deposit 
taxes  withheld  on  nonresident  aliens 
and  foreign  corporations  by  electronic 
funds  transfer,  see  §  31.6302-lT(h)  of 
this  chapter.  A  taxpayer  not  required  to 
deposit  by  electronic  funds  transfer 
pursuant  to  §  31.6302-lT(h)  of  this 
chapter  remains  subject  to  the  rules  of 
§1.6302-2(b). 


Par.  4.  In  §  1.6302-3,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  1 .6302-3    Use  of  Government 
depositaries  In  connection  with  estimated 
taxes  of  certain  trusts. 


(c)  Cross-references.  For  further  ' 
guidance  and  instructions  for  certain 
banks  and  financial  institutions  acting 
as  fiduciaries  with  respect  to  taxable 
trusts,  see  Revenue  Procedure  89-49, 
1989-2  C.B.  615  (see  §601. 601  (d)(2)  of 
this  chapter)  or  any  successor  revenue 
procedure.  For  the  requirement  to 
deposit  estimated  tax  payments  of 
taxable  trusts  by  electronic  funds 
transfer,  see  §  31.6302-lT(h)  of  this 
chapter. 
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pursuant  to  §31.6302-lT(h)  of  this 
chapter  remains  subject  to  the  rules  of 
§1.6302-{b)(l). 

*        *        *        •        » 

Par.  3.  Section  1.6302-2  is  amended 
as  foUows: 

1.  The  heading  for  paragraph  (b)  is 
revised. 

2.  Paragraph  (c)  is  redesignated 
paragraph  (b)(6). 

3.  A  new  paragraph  (c)  is  added. 

4.  The  revised  and  added  provisions 
read  as  followrs: 

§1.6302-2    Use  of  Government 
depositaries  for  payment  of  tax  withheld  on 
nonresident  aliens  and  foreign 
corporations. 


(b)  Deposits  by  Federal  tax  deposit 
coupon.  *   *   * 

(c)  Deposits  by  electronic  funds 
transfer.  For  the  requirement  to  deposit 
taxes  withheld  on  nonresident  aliens 
and  foreign  corporations  by  electronic 
funds  transfer,  see  §  31.6302-lT(h)  of 
this  chapter.  A  taxpayer  not  required  to 
deposit  by  electronic  funds  transfer 
pursuant  to  §  31.6302-lT(h)  of  this 
chapter  remains  subject  to  the  rules  of 
§1.6302-2(b). 


Par.  4.  hi  §  1.6302-3.  paragraph  (c)  is 
revised  to  read  as  follows: 

§  1 .6302-3    Use  of  Government 
depositaries  in  connection  with  estimated 
taxes  of  certain  trusts. 


(c)  Cross-references.  For  further  ' 
guidance  and  instructions  for  certain 
banks  and  financial  institutions  acting 
as  fiduciaries  with  respect  to  taxable 
trusts,  see  Revenue  Procedure  89-49, 
1989-2  C.B.  615  (see  §601. 601  (d)(2)  of 
this  chapter)  or  any  successor  revenue 
procedure.  For  the  requirement  to 
deposit  estimated  tax  payments  of 
taxable  trusts  by  electronic  funds 
transfer,  see  §  31.6302-lT(h)  of  this 
chapter. 


PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Par.  5.  The  authority  citation  for  part 
31  is  amended  by  removing  the  entrj' 
"Sections  31.6302-1  through  31.6302- 
3"  and  adding  entries  in  numerical 
order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Sections  31.6302-1  through  31.6302-3  also 

issued  under  26  U.S.Q  6302(a),  (c)  and 

(h).  *  *  • 
Section  31.6302(c)-3  also  issued  under  26 

U.S.C.  6302(h). 

Par,  6.  In  §  31.6302-1,  paragraph  (h) 
is  redesignated  paragraph  (i)  and  new 
paragraph  (h)  is  added  to  read  as 
follows: 

§  31 .6302-1    Federal  tax  deposit  rules  for 
withheld  Income  taxes  and  taxes  under  the 
Federal  Insurance  Contributions  Act  (FICA) 
attributable  to  payments  made  after 
December  31, 1992. 

[The  text  of  proposed  paragraph  (h)  is 
the  same  as  the  text  of  §  31.6302-lT(h) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 

Par.  7.  Section  31.6302(c)-3  is 
amended  as  follow^: 

1.  The  heading  for  paragraph  (b)  is 
revised. 

2.  Paragraph  (c)  is  revised. 

3.  Paragraph  (d)  is  added. 

4.  The  revised  and  added  provisions 
read  as  follows: 

§  31.6302(c)-3    Use  of  Government 
depositaries  in  connection  with  tax  under 
the  Federal  Unemployment  Tax  Act 

*        •        •        •        « 

(b)  Manner  of  deposit — deposits 
required  to  be  made  by  Federal  ta.\ 
deposit  (FTD)  coupon.  *   *   * 

(c)  Manner  of  deposit — deposits 
required  to  he  made  by  electronic  funds 
transfer.  For  the  requirement  to  deposit 
tax  under  the  Federal  Unemployment 
Tax  Act  by  electronic  funds  transfer,  see 
§  31.6302-1  T(h).  A  taxpayer  not 
required  to  deposit  by  electronic  funds 
transfer  pursuant  to  §  31.6302-lT(h) 
remains  subject  to  the  rules  of 
§31.6302(c)-3(b). 


(d)  Effective  date.  The  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
apply  with  respect  to  calendar  quarters 
beginning  after  December  31.  1969.  The 
provisions  of  paragraph  (c)  of  this 
section  apply  with  respect  to  calendar 
quarters  beginning  on  or  after  January  1 . 
1995. 

PART  4a-EXCISE  TAX  PROCEDURAL 
REGULATIONS 

Par.  8.  The  authority  citation  for  part 
40  is  amended  by  removing  the  entry 
"Sections  40.63d2(c)-l,  40.6302(c)-2, 
40.6302(c)-3  and  40.6302(c)-4"  and 
adding  entries  in  numerical  order  to 
read  as  follows: 

Authority:  26  U.S.C.  7805  *   *    * 
Section  40.6302(c)-l  also  issued  under  26 

U.S.C.  6302  (a)  and  (h). 
Sections  40.6302(c)-2,  40.6302(c)-3  and 

40.6302(c)-4  also  issued  under  26  U.S.C  ' 

6302(a). 

Par.  9.  Section  40.6302(c)-l  is 
amended  as  follows: 

1.  The  text  of  paragraph  (d)  is 
redesignated  paragraph  (d)(1)  and  a 
paragraph  heading  is  added  for  (d)(1). 

2.  Paragraph  (d)(2)  is  added. 

3.  The  added  provisions  read  as 
follows: 

§  40.6302(c)-1    Use  of  Government 
depositaries. 

•  «         •         •         « 

(d)  Remittance  of  deposits — (1) 

Deposits  by  Federal  tax  deposit  coupon 

•  •   • 

(2)  Deposits  by  electronic  funds 
,  transfer  For  the  requirement  to  deposit 
excise  taxes  by  electronic  funds  transfer, 
see  §  31.6302-lT(h)  of  this  chapter.  A 
taxpayer  not  required  to  deposit  by 
electronic  funds  transfer  pursuant  to 
§  31.6302-lT(h)  of  Lhis  chapter  remains 
subject  to  the  rules  of  §  40.6302(c)- 
l(d)tl). 

•  «     .    •         *        * 

Michael  P.  Dolan. 

Acting  Commissioner  of  Interna]  Rex-enue. 
[FR  Doc.  94-16478  Filed  7-6-94:  1:01  pmi 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

National  Corr.  petit ve  Research 
Inttialive  Grsnts  Program  (Competitive 
Research  Grants  Ptx)gram)  Fiscal  Year 
1994:  Supplementary  Solicitation  for 
Applications;  Solaff  Ultraviolet 
Radiation  Monitorlag 

Applications  are  invited  for 
competitive  grant  awards  in 
agrictiltural,  forest,  and  related 
environmental  sciences  under  the 
National  Competitive  Research  Initiative 
Grants  Program  (NCRIGP)  administered 
by  the  Office  of  Graj  its  and  Program 
Systems,  Cooperatii  e  State  Research 
Service  (GSRS),  for  pscal  year  1994. 
This  solicitation  is  supplementary  to 
those  previously  re]  sased  in  the  Federal 
Register  on  Septem  )er  7. 1993  (58  FR 
47184)  and  on  Octot)€r  8,  1993  (58  FR 
52570). 

Authority 

The  authority  for 
contained  in  sectiot 
August  4, 1965,  as 
450ifb)).  Under  this 
the  availability  of  fiinds 
may  award  compeU  : 
for  periods  not  to 
the  support  of 
further  the  programi ; 
of  Agriculture  (USDi\). 
be  submitted  by  anji 
experiment  station, 
other  research  institlition 
organization,  Feden  1 
organization,  corpoiati 
Proposals  from  sciei  ktists 
States  organizations  will 
considered  for  su 

Pursuant  to  Secticin 
No.  103-111,  (the 
Development,  Food 
Administration,  anc 
Appropriations  Act 
available  in  Fiscal 
indirect  costs  on 
awarded  competitiv  sly 
not  exceed  14  per  cqntum 
Federal  funds  provi 
award. 

In  addition,  purstiant 
(b)  of  Public  Law  N< 
any  equipment  or 
authorized  to  be  puichased 
provided  under  this 
receiving  such  fund  t 
use  such  funds  to 
American-made 


e> ceed 
■  resea  cb 


Applicable  Regulating  and  Statutory 
Guidance 


Regulations  applij»ble 
program  include,  bi  t 
the  following:  (a)  thf 


IMI 


his  program  is 
2(b)  of  the  Act  of 
abended  (7  U.S.C 
program,  subject  to 

,  the  Secretary 
ive  research  grants, 
"  five  years,  for 
projects  to 
of  the  Department 
Proposals  may 
State  agricultural 
;»llege,  university, 
or 
agency,  private 
ion,  or  individual, 
at  non-United 
not  be 
ippbrt 

719  of  Public  Law 
Abricuiture,  Rural 
and  Drug 
Related  Agencies 
1994),  funds 
1994  to  pay 

grants 
by  GSRS  may 
of  the  total 
led  under  each 


\ear 
research  i 


to  Section  727 
103-111,  in  case 
ucts  may  be 
with  funds 
program,  entities 
are  encouraged  to 
"  ase  only 
eqi^pment  or  products. 


piodi 


piLTcha 


to  this 
are  not  limited  to, 
regulations 


governing  the  NCRIGP,  7  CFR  Part  3200, 
which  set  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the  * 
swarding  of  grants,  and  regulations 
relating  to  the  post-award 
administration  of  grant  projects;  (b)  the 
USDA  Uniform  Federal  Assistance 
Regulations,  7  CFR  Part  3015;  (c)  the 
USDA  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  7  CFR  Part  3016;  (d) 
Section  1402  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  (7  U.S.C  3101),  which  sets 
forth  purposes  that  research  supported 
by  the  NCRIGP  should  address;  and  (e) 
Section  1404  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  (7  U.S.C.  3103),  which  defines 
"sustainable  agriculture." 

RESEARCH  PROGRAM  TO  BE 
SUPPORTED  (Supplementary  to  those 
pubUshed  in  the  September  7, 1993 
Federal  Register  (58  FR  47184)  and  in 
the  October  8, 1993  Federal  Register  (58 
FR  52570)): 

GSRS  is  soliciting  proposals,  subject 
to  the  availability  of  funds,  for  support 
of  high  priority  research  of  importance 
to  agriculture,  forestry,  and  related 
environmental  sciences,  in  the 
following  Research  Program: 

Solar  Ultraviolet  Radiation  Monitoring 

The  total  amoimt  available  in  fiscal 
year  1994  for  grant  awards  in  the 
research  program  area  of  Solar 
Ultraviolet  Radiation  Monitoring  is 
approximately  $800,000. 

The  National  Research  Initiative 
Competitive  Grants  Program,  in  addition 
to  providing  support  for  research  on 
biological  response  to  predicted  effects 
of  stratospheric  ozone  depletion,  invited 
appUcations  in  1991  for  development  of 
instnmientation  for  a  solar  ultraviolet 
radiation  monitoring  network.  Based  on 
the  results  now  available  fi'om  that 
earlier  activity,  the  Department  desires 
to  support  continued  development  of 
high  quality  spectroradiometers  for 
measurements  of  ultraviolet-B  radiation 
and  utilization  of  the 
spectroradiometers  in  research  to 
accurately  determine  uhraviolet-B 
radiation  at  ground  level.  Such 
information  will  more  accurately 
dociunent  levels  of  UV  radiation 
reaching  the  Earth's  surface.  Such 
knowledge  is  needed  in  order  to 
develop  an  understanding  of  the 
response  of  living  systems  to  ctirrent 
conditions,  to  forecast  future  effects, 
and  to  develop  response  strategies  for 


mitigating  effects  resulting  fi-om  any 
future  increases  in  UV  radiation.  The 
following  specific  program  area  and 
guidelines  are  provided  as  a  base  from 
which  proposals  may  be  developed. 

Proposals  developed  for  the  Solar 
Ultraviolet  Radiation  Monitoring 
program  should  include  field 
instrumentation  for  high  quality  spectral 
irradiance  measurements  and  a  research 
plan  for  data  collection,  analysis,  and 
use.  Emphasis  should  be  placed  on  the 
following  instrumentation  specifications 
and  operatijnc  protocols: 

General:  Tae  instrument  should 
measure  the  global  horizontal  terrestrial 
solar  UV-B  spectral  irradiance  over  the 
spectral  wavelength  region  from  280- 
400  imi.  Overall  network  radiometric 
uncertainty  should  be  no  more  than 
10%  (3  Sigma)  at  295  nm  decreasing  to 
less  than  5%  (3  sigma)  at  340  nm.  These 
and  following  specifications  are 
applicable  over  the  ambient  range  of 
temperature,  humidity,  and  pressure 
found  in  northern  temperate  latitudes. 

Wavelength  range:  280-400  nm. 

Dynamic  range:  Spectral  irradiance 
measurements  are  to  be  made  over  a 
maximum  solar  signal  of  1.0  W/m^  nm 
at  400  nm  decreasing  to  less  than  10   *" 
W/m2  nm  at  290  nm. 

Accuracy  and  precision:  Inslroments 
must  maintain  their  calibration  in  the 
field  without  shelter  up  to  40'  Celsius 
for  a  month  time  period. 

Wavelength: 

a.  Resolution  of  wavelength  setting 
(smallest  setable  difference);  ±0.02  nm; 

b.  Repeatability:  ±0.02  nm; 

c.  Accuracy:  ±0.02  nm; 

d.  Bandpass:  <=0.3  nm; 

e.  Straylight:  <  10   *  at  greater  than  +5 
bandwidths  from  center  wavelength. 

Intensity: 

a.  Resolution:  is  to  be  0.001  of  full 
scale  fi'om  all  decade  ranges  from  1  to 
lxlO-5  W/m2  nm  and  2xlO-«  W/m^  nm 
for  ranges  less  than  or  equal  to  1  xl  0  "  *. 

b.  Repeatability:  must  be  within  0.2% 
of  the  decade  range  value. 

c.  Accuracy:  instnmient  shall  hold  a 
calibration  to  an  accuracy  of  ±  1  %  of 
signal  level  between  1 .0  \V/m^  nm  and 
10-**"™2nm. 

Finally,  instrument  calibration  and 
characterization  with  regard  lo  the 
criteria  specified  herein,  and 
istandardization  among  th^  several 
instruments,  is  considered  critical.  The 
research  plan  should  give  consideration 
to  data  collection,  storage,  retrieval, 
processing,  and  statistical  analysis.  It  is 
expected  that  these  data  will  be  handled 
in  a  maimer  appropriate  for  use  by  the 
U.S.  and  international  scientific 
communities;  for  support  of 
atmospheric  science  research;  model 
development  and  validation;  and 
documentation  of  ITV-B  climatology 


In  accordance  with  Section  2(b)(7)  of 
the  Act  of  August  4. 1965.  as  amended 
(7  U.S.C.  450i(b)).  fiinds  will  not  be 
awarded  for  the  planning,  repair, 
rehabilitation  or  acquisition,  or 
construction  of  a  building  or  facility  or 
purchase  or  installation  of  fixed 
equipment. 

Proposals  are  invited  fi-om 
investigator(s)  at  a  single  or  multiple 
institutions  with  the  proper  competence 
and  facihties  to  accompUsh  the 
objectives. 

Investigators  are  encouraged  to 
contact  the  Program  Director  at  202- 
401—4871  prior  to  developing  a  proposal 
for  this  program. 

When  to  Submit  , 

To  be  considered  for  funding  during 
fiscal  year  1994,  proposals  submitted  in 
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In  accordance  with  Section  2(b)(7)  of 
the  Act  of  August  4. 1965,  as  amended 
(7  U.S.C.  450i(b)).  fiinds  will  not  be 
awarded  for  the  planning,  repair, 
rehabilitation  or  acquisition,  or 
construction  of  a  building  or  facility  or 
purchase  or  installation  of  fixed 
equipment. 

Proposals  are  invited  from 
investigator(s)  at  a  single  or  multiple 
institutions  with  the  proper  competence 
and  facilities  to  accomplish  the  , 
objectives. 

Investigators  are  encouraged  to 
contact  the  Program  Director  at  202- 
401-4871  prior  to  developing  a  proposal 
for  this  program. 

When  to  Submit 

To  be  considered  for  funding  during 
fiscal  year  1994,  proposals  submitted  in 


response  to  this  announcement  must  be 
postmarked  by  August  15,  1994.  It  is 
preferable  that  proposals  be  submitted 
via  Express  Mail  or  overnight  courier  to 
assure  their  prompt  receipt.  The  bill  of 
lading  for  such  submissions  must  be 
dated  no  later  than  the  above  postmark 
date. 

Where  to  Obtain  Additional  Materials 

The  solicitation,  which  contains 
Research  Program  descriptions  and 
detailed  instructions  on  how  to  apply, 
may  be  obtained  by  contacting  the  office 
indicated  below.  Please  note  that  Part  1 
of  the  Program  Description  is  necessary 
for  preparing  a  proposal.  If  you  do  not 
already  have  Part  1.  please  request  that 
document  as  well. 
NRICGP,  c/o  Proposal  Services  Branch 

AMD/CSRS/USDA.  Room  303 


Aerospace  Center,  AC  BOX  2245. 
Washington,  DC  20250-2245. 
Telephone:  (202)  40T-5048 

These  materials  may  also  be  reques'i^  I 
via  Internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-ma'!), 
phone  number,  and  list  of  materials  that 
you  are  requesting  to 
psb@csrs.esusda.gov.  The  materials  wijl 
then  be  mailed  to  you  (not  e-mailed)  as 
quickly  as  possible. 

Done  at  Washington.  DC  this  5lh  day  of 
luly  1994. 

VVilliam  D.  Carlson. 

Associate  Administrator.  Cooppralive  State- 
Research  Sen-ice. 

|FR  Doc.  94-16689  Filed  7-8-94:  845  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVEifOPMENT 

I 
Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docitet  No.  N-94-3789;  FR-3705-N-01] 

I 

NOFA  for  tfie  F^ental  Voucher  Program 
and  Rental  Certificate  Prd'gram 


agency:  Office 
Secretary  for  P\ 
Housing,  HUD.] 
action:  Notice 
FY  1994  and  pi 
funds  and  appi 
applications. 


f  the  Assistant 
blic  and  Indian 

if  fund  availability  for 
(cedures  for  allocating 
tving  bousing  agency 


"fair  share"  ret 
certificates.  Tbfl 
amount  of  hous 
authority  avails 
area  and  HUD : 
jiuisdiction  dv 
This  notice  al 


SUMMARY:  The  purpose  of  the  Rental 
Voucher  and  the  Rental  Certificate 
Programs  is  to  4ssist  eligible  families  to 
pay  the  rent  for  decent,  safe,  and 
sanitary  housing.  This  notice  states  the 
fund  allocation  Available  for  award  of 
|al  vouchers  and  rental 
I  notice  identifies  the 
[ng  assistance  budget 
}le  for  each  allocation 
3tate  or  Area  Office 
ig  Fiscal  Year  1994. 
so: 

(1)  Invites  Public  Housing  Agencies 
(PHAs)  and  Indian  Housing  Authorities 
(IHAs),  herein  referred  to  as  housing 
agencies  (HAs).ko  submit  appfications 
for  housing  assistance  fonds; 

(2)  Provides  instructions  to  HAs 
governing  the  submission  of 
appUcations;  anjd 

(3)  Describes  procedures  for  rating, 
ranking,  and  approving  HA 
apphcation:>.     I 

DATES:  Applicatfons  for  all  funding 
under  this  NOFA  must  be  received  in 
the  HUD  State  or  Area  Office/Native 
American  Programs  Office  by  3.00  p.m. 
local  time  (i.e.,  i  ima  at  the  office  where 
the  application  s  submitted)  on  August 


25. 1994. 

ADDRESSES:  The  basic  apphcation.  Form 
HUD-52515,  and  all  other  necessary 
application  materials  may  be  obtained 
fi^om,  and  completed  applications  are  to 
be  submitted  to,  the  appropriate  HUD 
State  or  Area  Of  iice/Native  American 
Programs  Office  for  the  jurisdiction  in 
which  the  appli  :ant  is  located  (see 
Section  II,  Appl  cation  Processing,  of 
the  NOFA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit j  Director,  Operations 
Branch,  Rental  Assistance  Division, 
Office  of  Public  and  Indian  Housing, 
Room  4220,  Department  of  Housing  and 
Urban  Developrjient.  451  Seventh  Street 
SW..  VVashingtoti,  DC  20410-«000, 
telephone  (202)  708-0477.  Hearing-  or 
speecb-impaire<  individuals  may  call 


HUD'S  TDD  number  (202)  708-4594. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB),  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  and  have  been  assigned  OMB 
control  number  2577-0169. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

The  regulations  governing  the  Rental 
Certificate  and  the  Rental  Voucher 
Programs  are  published  at  24  CFR  parts 
882  and  887,  respectively.  The 
regulations  for  allocating  housing 
assistance  budget  authority  imder 
section  213(d)  of  the  Housing  and 
Community  Development  Act  of  1974 
are  pubhshed  at  24  CFR  part  791. 
subpart  D. 

B.  Allocation  Amounts 

(1)  Housing  Needs  Formula 

In  this  fiscal  year,  approximately  $975 
milhon  of  budget  authority  for  the  rental 
voucher  and  certificate  programs  is 
available  for  fair  share  formula 
allocation.  (This  amount  may  be 
reduced  by  up  to  $100  million  (or  some 
other  amount)  to  increase  the  level  of 
funding  for  Utigation  or  desegregation.) 
This  funding  will  support  additional 
units  for  HA  rental  voucher  and  rental 
certificate  programs.  Of  this  amount, 
approximately  $624  miUion  is  for  rental 
vouchers  and  approximately  $351 
million  is  for  rental  certificates.  This 
budget  authority  is  being  allocated  to 
HUD  State  or  Area  Office  and  allocation 
areas  under  this  NOFA,  using  the 
housing  needs  factors  estabfished  in 
accordance  with  24  CFR  791.402.  For 
piuposes  of  this  NOFA,  the  Department 
is  using  the  metropolitan  area 
designations  that  were  in  effect  prior  to 
December  31, 1992,  since  detailed 
census  data  tabulations  for  the  new 
metropohtan  area  designations  are  not 
available,  yet.  In  addition.  $51.3  million 
is  retained  in  a  Headquarters  Reserve 
which  will  not  be  allocated  by  formula. 

(2)  Metropolitan/Non-Metropolitan  Mix 
Separate  housing  needs  factors  were 

developed  for  the  metropolitan  and  non- 
metropolitan  allocation  areas  within 
each  HUD  State  or  Area  Office 
jurisdiction.  On  a  nationwide  basis, 
approximately  90  percent  of  the  Fiscal 
Year  1994  "fair  share"  budget  authority 
for  the  Rental  Voucher  Program  and 


Rental  Certificate  Program  is  designated 
for  metropohtan  areas.  The  metropolitan 
housing  needs  factors  were  applied  to 
the  housing  assistance  budget  authority 
available  for  use  in  metropohtan  areas 
and  the  non-metropohtan  housing  needs 
factors  were  applied  to  the  housing 
assistance  budget  authority  available  for 
use  tn  non-metropolitan  areas. 

The  allocation  areas  were  established 
by  the  HUD  field  offices  to  ensure 
sufficient  competition  among  HAs 
(including  State  and  regional  or  multi- 
county  HAs)  operating  housing 
programs  within  the  HUD-established 
allocation  areas. 

(3)  Program  Type 

This  notice  annoimces  the  fair  share 
allocation  of  housing  assistance  budget 
authority  (See  Attachment  1)  for  the 
Rental  Voucher  Program  and  for  the 
Rental  Certificate  Program  to  each  HUD 
State  or  Area  Office  for  designated 
allocation  areas,  based  on  the  housing 
needs  factors.  The  allocation  of  housing 
assistance  budget  authority  to  each 
allocation  area,  however,  is  the  total  for 
both  programs.  The  allocations  have 
been  structured  to  give  HUD  State  or 
Area  Offices  flexibiUty  in  approving  HA 
applications  for  the  rental  voucher 
program  or  the  rental  certificate 
program.  It  is  not  necessary  that  each 
allocation  area  within  a  HUD  State  or 
Area  Office  jurisdiction  be  provided 
both  rental  vouchers  and  rental 
certificates.  This  notice  also  provides, 
for  each  allocation  area,  an  estimate  of 
the  total  number  of  rental  vouchers  and 
rental  certificates  that  could  be  funded 
from  the  housing  assistance  available  in 
the  allocation  area.  These  estimates  are 
based  on  the  average  fair  market  rents 
for  two-bedroom  units  in  the  HUD  State 
or  Area  Office's  jiuisdiction.  The  actual 
number  of  units  assisted  will  vary  from 
these  estimates  in  the  actual  bedroom 
size  mix  that  is  funded  in  a  given  area. 

(4)  Potential  Additional  Fimding 

If  additional  rental  voucher  or  rental 
certificate  funding  becomes  available  for 
incremental  use  diuing  Fiscal  Year 
1994,  the  Department  plans  to  distribute 
any  additional  funding  to  HUD  State  or 
Area  Offices  using  the  same  percentage 
distribution  as  reflected  in  Attachment 
1  to  this  NOFA.  Any  additional  funding 
will  be  used  under  the  competitive 
requirements  of  this  NOFA  to  fund  HA 
applications  which  were  approvable  but 
not  funded,  or  approved  and  funded  at 
less  than  100  percent  of  the  requested 
amoimt. 

C.  Family  Self-Sufficiency  Program 

Unless  specifically  exempted  by  HUD, 
any  rental  voucher  or  rental  certificate 


funding  reserved'in  FY  94  (except 
funding  for  renewals  or  amendments); 
will  be  used  ttj establish  theminimum 
size  of  a  PHA's-PSS  program. 

D.  HA  Eligibility 

All  HAs  are  invited  by  this  notice  to 
submit  applications  for  the  incremental' 
funding  for  the  Rental  Voucher  Program 
(24  CFR'part  887)  and'theRental 
Certificate  Program  (24  CFR  part  882), 

II.  Application  Pix>ces&> 

A.  Application  Requirements 

All  the  items  in  Section  III  of  this 
NOFA  must  be  included  in  the 
apphcation  submitted  to  the  HUD  State 
or  Area  Office/Native  American 
Programs  Office.  The  application  may 
include  anexplanation  of  how  the 
apphcation  meets*  or  will  meet,  the 
selection  criteria  listed  in  this  NOFA. 
The  maximum  point  total  available 
under  the  selection  criteria  in  this 
NOFA  is  95. 

B.  Selection  Criteria/Bating  Factors 
(1)  Selection  Criterion  1 

HA  Administrative  Capability  (40 
points). 

^a|Z5escnpt/on.- Overall  HA  '  - 

administrative  capability  in  the  Rental' 
Voucher,  Rental  Certificate;  and 
Moderate  Rehabilitation  Programs  is 
either  excellent  or  good.  Administrative 
Capability  is  evidenced  by  factors  such 
as  leasing  rates  and  coirect 
administration  ofhousing  quality 
standards  (HQS).  compliance  with  the 
portability  requirements  for  rental 
vouchers  and  rental  certificates, 
compliance  with  Fair  Housing  and' 
Equal  Opportunity  program 
requirements,  assistance  payment 
computation,  timely  submission  of 
budgets  and  financial  statements,  and 
rent  reasonableness  requirements.  For 
purposes  of  this  NOFA,  an  HA 
administering  a  Rental  Voucher.  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program  will  not  be  rated  onthe 
administration- of  its  Public  or  Indian 
Housing  Program.  If  an  HA  is  not 
administering  a  Rental  Voucher,  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program,  HUD^vill  rate  HA 
administration  of  the  Ptiblic  or  Indian 
Housing  Program.  If  an  HA  is  not 
administering  a  Rtatal  Voucher.  Rental 
Certificate.  Moderate  Rehabilitation. 
Public  Housing  or  Indian  Housing 
Program,  HUD  will  assess  the 
administrative  capability  of  the  HA 
based  on  such  facttjrs  as  experiente  of 
staff,  support  of  the  HA  by  the  local 
government,  and  the  HA's 
administrative  experience  with  non- 
HUD  housing  prograrns. 


funding  reserred'in  FY  94  (except 
-     funding  for  renewals  or  amendments); 
wiil  be  used  ttj establish  theminimum 
size  of  a  PHAVPSS  program. 

D.  HAEligibinty 

All  HAs  are  invited'by  this  notice  to 
submit  applications  for  the  incremental 
funding  for  the  Rental  Voucher  Program 
(24  CFRpart  887)  and'ttierRental 
Certificate  Program  (24  CFR  part  882), 

II.  Application  Processr 

A.  Application  Requirements 

All  the  items  in  SectionlU  of  this 
NOFA  must  be  included  in  the 
application  submitted  to  the  HUD  State 
or  Area  OfHce/Native  American 
Programs  Office.  The  application  may 
include  anexplanation  of  how  the 
application  meets,  or  will  meet,  the 
selection  criteria  listed  in  this  NOFA. 
The  maximum  point  total  available 
under  the  selection  criteria  in  this 
NOFA  is  95. 

B.  Selection  Criteria/Bating  Factors 
(1)  Selection  Criterion:  1 

HA  Administrative  Capability  (40 
points). 

/'a|Z3escript/on:  Overall  HA  ' 

administrative  capability  in  the  Rental 
Voucher,  Rental  Certificate;  and 
Moderate  Rehabilitation  Programs  is 
either  excellent  or  good.  Administrative 
Capability  is  evidenced  by  factors  such 
as  leasing  rates  and  correct 
administration  of  housing  quality 
standards  (HQS),  compliance  with  the 
portability  requirements  for  rental 
vouchers  and  rental  certificates, 
compliance  with  Fair  Housing  and' 
Equal  Opportunity  program 
requirements,  assistance  payment 
computation,  timely  submission  of 
budgets  and  financial  statements,  and 
rent  reasonableness  requirements.  For 
purposes  of  this  NOFA ,  an  HA 
administering  a  Rental  Voucher,  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program  will  not  be  rated  on  the 
administration  of  its  Pliblic  or  Indian 
Housing  Program.  If  an  HA  is  not 
administering  a  Rental  Voucher,  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program,  HUD%vill  rate  HA 
administration  of  the  Ptibiic  or  Indian 
Housing  Program.  If  an  HA  is  not 
administering  a  Rental  Voucher,  Rental 
Certificate,  Moderate  Rehabilitation. 
Public  Housing  or  Indian  Housing 
Program,  HUD  will  assess  the 
administrative  capability  of  the  HA 
based  on  such  facttirs  as  experiente  of 
staff,  support  of  the  HA  by  the  local 
government,  and  the  HA"s 
administrative  experience  with  non- 
HUD  housing  prograins. 
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(b)  Rating,and.Assesswent: 

(i)  HUD  review  of  HA  Operations: 

•  8  PointS^Assign  8  points  ifHA  has 
no  review  findings  outsttading,  or  all 
review  findings  have  been  corrected,  for 
HUD  HA  management  reviews,  Fair 
Housing  &  Equal  Opportunity  reviews, 
or  Inspector  General  audits  as  of  the 
deadline  date  for  submission  of 
apphcations  under  this  NOFA. 

•  5  P6ints— Assign  5  points  if  HA  has 
less  than  five  review  findings 
outstanding  and  all  findings  are  being 
addressed. 

•  2  Points— Assign  2  points  ifHA  has 
five  or  more  review  findings 
outstanding, and  all  findings  are  being 
addressed. 

•  0  Points— Assign  0  points  ifHA  has 
any  review  findings  outstanding  and  the 
findings  are  not  being  addressed. 

(ii)  Compliance  with  Section  8 
Portability  rules: 

•  8  Points— Assign  8  points  if  HA  is 
in  compliance  with  all  provisions  of  the 
portability  rules. 

•  5  Points— Assign  5  points  ifHA  is 
in  general  compliance  with  portability 
rules,  but  has  some  minor  compliance 
issues. 

•  2Points— Assign  2  points  if  HA.  has 
some  majpr  compliance  issues  under 
portability  which  are  being  addressed. 

•  0  Points— Assign  0  points  if  HA  is 
not  in  compliance  with  portability  rules 
and  issues  are  not  being  addressed. 

(iii)  Housing  Quality  Standards  (HQS) 
Inspections: 

'•■  8  Points— Assign  8  points  if  HA  had 
more  than  95%  of  its  units  pass  HQS 
inspections  by  HUD  at  the  last  review  or 
HUD  is  aware  of  actions  taken  by  the 
HA  to  improve  the  number  of  units  that 
pass  HQS  inspections  to  95%  or  more. 

•  6  Pbints— Assign  6  points  ifHA  had 
more  than  90%  of  its  units  pass  HQS 
inspections  by  HUD  at  the  last  review, 
or  HUD  is  aware  of  actions  taken  by  the 
HA  to  improve  the  number  of  imits  that 
pass  HQS  inspections  to  90%  or  more. 

•  4  Points— Assign  4  points  ifHA  had 
more  than  85%  of  its  units  pass  HQS 
inspections  by  HUD  at  the  last  review, 
or  HUD  is  aware  of  actions  taken  by  the 
HA  to  improve  the  number  of  units  that 
pass  HQS  inspections  to  85%  or  more. 

•  2  Points— Assign  2  points  ifHA  had 
more  than  80%  of  its  units  pass  HQS 
inspections  by  HUD  at  the  last  review, 
or  HUD  is  aware  of  actions  taken  by  the 
HA  to  improve  the  number  of  units  that 
pass  HQS  inspections  to  80%  or  more. 

•  0  Points— Assign  0  points  if  HA  had 
80%  or  less  of  its  units  pass  HQS 
inspections  by  HUD  at  the  last  review 
and  HUD  is  not  aware  of  actions  taken 
by  the  HA  to  improve  the  number  of 
units  that  pass  HQS  inspections  to  80% 
or  more. 


(iv)  Percentage  of  Units  Leasedas  of 
September  30,  1993.  HUD  staff  should 
use  the  percantage -of  units  under  ACC 
for  a  period  of  one  year  for  the  tenant- 
based  rental  assistance  programs 
administered  by  an  HA.  HUD  may  use 
a  report  on  leasing  for. another  period  if 
the  September  30. 1993.  report  is  not 
reflective  of  HA  perfoiroance. 

•  8  Points— Assign  8  points  if  HA  had 
98%  or  more  of  its  rental  certificates 
and  rental  vouchers  under  lease. 

•  6  Points— Assign  6  points  ifHA  had; 
96%  or  more  oflts  rental  certificates 
and  rental  vouchers  under  lease. 

•  4  Points— Assign  4  points  ifHA  had 
94%  or  more  of  its  rental  certificates 
and  rental  vouchers  under  lease. 

•  2  Points— Assign  2  points  if  HA  had 
90%  or  more  of  its  rental  certificates 
and  rental  vouchers  under  lease. 

»  0  Points— Assign  0  points  ifHA  had 
less  than  90%  of  its  rental  certificates 
and  rental  vouchers  under  lease. 

(v)  Timely  Submission  of  HA  Budget 
and  Financial  Statements  to  HUD. 

•  8  Points— Assign  8  points  if  the  HA 
submitted  both  its  most  recent  fiscal 
year  Section  8  budget  at  least  30  days 
prior  to  the  start  of  the  HA  fiscal  year 
and  its  year-end  Section  8  annual 
financial  statements  vkithin  the  required 
45  days  of  the  end  of  the  HA'S  fiscal 
year. 

•  4Point9— Assign  4  points  if  the  HA 
submitted  either  its  most  recent  fiscal 
year  budget  at  least  30  days  prior  to  the 
start  of  the  HA's  fiscal  year  or  its  year- 
end  Section  8  annual  financial ' 
statements  within  the  required  45  days 
of  the  end  of  the  HA  fiscal  year. 

•  0  Points— Assign  0  points  if  the  HA 
is  unable  to  dociunent  the  timely 
submission  of  the  budget  and  financial 
statements. 

(2)  Selection  Criterion  2; 
Underftmding  of  Housing  Needs  (45 
points). 

(a)  Description:  The  degree  to  which 
the  housing  needs  of  the  primary-  area 
specifiedin  the  HA's  application  from 
which  the  HA  draws  families  to  assist 
(primary  area)  have  previously  been 
underfunded,  relative  to  the  needs  of 
other  localities  within  the  same 
allocation  area,  taking  into  account  such 
factors  as  the  number  of  assisted 
housing  units  and  the  number  of  very 
low-income  renter  households  with 
housing  problems,  eligible  for  such 
assistance.  The  HUD  State  or  Area 
Office/Native  American  Programs  Office 
will,  wherever  practicable,  consider 
needs  being  met  by  all  Federally 
assisted  rental  housing  programs, 
including  the  FmHA  Section  515  Rural 
Rental  Housing  program,  but  will,  as  a 
minimum,  consider  assistance  provided 
under  the  Rental  Voucher  Program,  the 
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Rental  Certificate  Pit^gram,  other 
Section  8  Programs,  ^d  the  Public  or 
Indian  Housing  Pro; 

In  accordance  wi 
(HUD),  the  HUD  Sta 
Native  American 
notify  FmHA  of  app 
and  ask  that  FmHA  provide  advisory 
comments  concerning  the  market  for 
additional  assisted  hbusing  or  the 
possible  impact  the  proposed  units  may 
have  on  FmHA  proje^s.  Applications 
for  which  FmHA  hasj  provided 
comments  expressing  concerns  about 
market  need  or  the  a  mtinued  stability 
of  existing  FmHA  pn  ijects,  with  whidi 
HUD  agrees,  will  reasive  zero  points  for 
this  criterion. 

(b)  Rating  and  Assi  issment:  To  receive 
points  under  this  cril  erion,  an 
application  must  pro  x>se  funding  in  an 
area  which  has  been  jreviously 
underfunded  or  prop  ortionately  funded 
relative  to  the  need  f(  tr  housing  iif'the 
same  allocation  area. 

The  assignment  of  loints  is  based  on 
the  degree  to  which  t  le  needs  in  the 
primary  area  specifie  d  in  the 
application  have  bee:  i  underfunded, 
taking  into  account  t]  le  number  of 
assisted  housing  unit  s  and  the  number 
of  very  low-income  r  inter  households 
with  housing  probler  is.  The 
determination  of  poii  it  values  will  be 
based  on  a  comparis(  n  of  the  percentage 
of  housing  need  servf  d  in  the  primary 
area  specified  in  the  Application  to  the 
percentage  of  need  s«  rved  in  the 
allocation  area  since  he  1990  census. 
The  percentages  for  t  le  allocation  areas 
and  the  primary  areai  i  are  to  be  rounded 
to  the  nearest  whole  lumber. 

The  HUD  State  or  t  Lrea  Office/Native 
American  Programs  ( )ffice  will  evaluate 
whether  bousing  nee  i  in  the  primary 
area  specified  in  the  i  ipplication  has 
been  underfunded  and  will  assign  one 
of  the  three  point-val  ies,  as  follows: 

•  45  Points.  Housii  ig  need  in  the 
primary  area  specifie  i  in  the 
application  has  been  severely 
underfunded.  A  primary  area  with  a 
percentage  of  need  s€  rved  that  is  equal 
to  or  less  than  one-th  rd  the  allocation 
area's  percentage  wil  be  det^mined  to 
be  severely  underfun  ied. 

•  30  Points.  Housi:  ig  need  in  the 
primary  area  specifie  i  in  the 
application  has  been  moderately 
underfunded.  An  ap|  lication  with  a 
percentage  of  need  s«  rved  that  is  greater 
than  one-third  the  ail  ocation  area's 
percentage  but  equal  to  or  less  than  two- 
thirds  of  the  allocatic  n  area  percentage 
will  be  determined  tc  be  moderately 
underfunded. 

•  15  Points.  Housi  ig  need  in  the 
primary  area  specifie  i  in  the 
application  has  been  propnrtionatply 


funded.  An  application  with  a 
percentage  of  need  served  that  is  greater 
than  two-thirds  the  allocation  area's 
percentage  but  equal  to  or  less  than  the 
allocation  area  percentage  will  be 
determined  to  be  proportionately 
funded. 

•  0  Points.  Housing  need  in  the 
primary  area  specified  in  the 
application  has  been  overfunded.  A 
primary  area  with  a  percentage  of  need 
served  that  is  greater  than  the  allocation 
area  percentage  will  be  determined  to 
have  been  overfunded. 

(3)  Selection  Criterion  3:  Local 
Initiatives  (5  points). 

(a)  Description.  The  appUcation  must 
describe  the  extent  to  which  HAs 
demonstrate  locally  initiated  efforts  in 
support  of  their  Rental  Voucher  and 
Rental  Certificate  Programs  or 
comparable  tenant-based  rental 
assistance  programs.  Evaluation  of  a 
locality's  contribution  is  measured 
competitively  by  the  extent  to  which  a 
locality  is  able  to  provide  services  or 
cash  contributions  or  demonstrate  its 
intention  to  provide  this  kind  of  support 
in  the  future,  as  compared  to  services  or 
contributions  provided  by  other 
localities  of  like  program  size. 

(b)  Rating  and  Assessment.  The  HUD 
State  or  Area  Office/Native  American 
Programs  Office  will  assign  one  of  two 
point-values,  as  follows: 

•  5  points:  The  State  or  locality 
provides  significant  local  support  (e.g., 
financial,  manpower  for  inspection 
services)  to  its  Rental  Voucher  or  Rental 
Certificate  Program. 

•  2  points:  The  State  or  locality 
provides  minimal  local  support  to  its 
Rental  Voucher  or  Rental  Certificate 
Program. 

•  0  points:  The  State  or  locality  does 
not  provide  support  to  the  HA's  Rental 
Voucher  or  Rental  Certificate  F*rogram. 

(4)  Selection  Criterion  4:  Efforts  of 
HAs  to  Estabhsh  a  Family  Self- 
Suffidency  Program  (10  points 
Deduction). 

(a)  Description:  The  application  must 
describe  the  efforts  undertaken  by  the 
PR.^  to  estabhsh  a  Section  8  Family 
Self-Sufficiency  (FSS)  program 
including  (1)  submission  to  HUD  of  an 
Action  Plan,  and  (2)  creation  of  a 
Program  Coordinating  Committee.  If  a 
PHA  is  not  administering  a  Rental 
Voucher  or  Rental  Certificate  Program, 
the  HUD  State  or  Area  Office  will  rate 
HA  administration  of  the  Public 
Housing  FSS  program,  if  apphcable.  All 
activities  rated  under  this  criterion  must 
have  been  completed  prior  to  the 
submission  of  an  application  under  this 
NOFA.  The  score  of  the  PHA 
application  must  be  reduced  if  the  PHA 
received  an  FSS  Incentive  award  of 


Section  8  funding  in  FY  1992  and  the 
PHA  has  failed  to  complete  the  required 
implementation  steps  as  described 
below.  Also,  the  score  of  a  PHA 
application  must  be  reduced  if  the  PHA 
received  funding  in  FY  1993  (imless  the 
HUD  State  or  Area  Office  granted  a  total 
exception  to  the  FSS  program 
requirement)  and  the  PHA  has  failed  to 
complete  the  required  implementation 
steps  as  described  below. 

(b)  Rating  and  Assessment:  The  HUD 
State  or  Area  Office  must  deduct  point  - 
values  as  shown  below: 

•  10  point  Deduction — Deduct  10 
points  if  (1)  the  HA  has  failed  to 
establish  a  Program  Coordinating 
Committee  and  provide  the  names, 
duties  and  experience  of  all  members 
(24  CFR  984.202(a)  &  (b))  to  HUD,  and 
(2)  the  HA  has  failed  to  submit  an 
Action  Plan  to  HUD  within  90  days  of 
notification  by  HUD  of  approval  of  the 
PHA's  application  for  imits  under  the 
FY  91/92  FSS  incentive  award 
competition  or  HUD  approval  of  the 
HA's  first  apphcation.  commencing  in 
FY  93,  for  rental  certificates  or  rental 
vouchers  (24  CFR  984.201(c)(1)). 

•  5  point  Deduction — Deduct  5  points 
if  (1)  the  HA  has  failed  to  establish  a 
Program  Coordinating  Committee  and 
provide  the  names,  duties  and 
experience  of  all  members  or  (2)  the  HA 
has  failed  to  submit  an  Action  Plan  in 
accordance  with  24  CFR  984.201(c)(1). 

(5)  Selection  Criterion  5:  Efforts  of  HA 
to  Provide  Area-Wide  Housing 
Opportunities  for  Families  (5  points). 

(a)  Description:  Many  HAs  have 
undertaken  voluntary  efforts  to  provide 
area-wi4e  housing  opportimities  for 
families.  HAs  in  metropolitan  and  non- 
metropolitan  areas  are  eligible  for  points 
under  this  criterion.  These  HAs  have 
established  cooperative  agreements  with 
other  HAs  or  created  a  consortium  of  . 
HAs  in  order  to  facilitate  the  transfer  of 
families  and  their  rental  assistance 
between  HAs.  In  addition,  HAs  have 
established  relationships  with  non- 
profit groups  to  provide  families  with 
additional  counseling  to  increase  the 
likelihood  of  a  successful  move  by  the 
families  to  low-poverty  areas. 

(b)  Rating  ana  Assessment:  The  HUD 
State  or  Area  Office/Native  American 
Programs  Office  will  assign  point  values 
as  shown  below: 

•  5  points — Assign  5  points  if  the  HA 
docu.ments  that  it  has  taken  steps  to 
increase  area-wide  housing 
opportunities  for  families  such  as  being 
a  member  of  an  established  consortium 
of  HAs  including  at  least  50  percent  of 
the  HAs  in  its  housing  market, 
providing  extra  counseling  to  families, 
establishing  a  relationship  with  other 
pmups  including  nun-profit  agencies,  nx 


participating  in  other  activities itbat' 
facilitate  area-wide  housing 
opportunities  for  family. 

•  0  Points — Assign  (Tpoints  if  the  HA 
is  unable  to  document  area-wide  efforts 
as  shown  in  this  criterion. 

C.  Unacceptable  Applications 

(1)  After  the  14-calendar  day  technical 
deficiency  correction  period  (refer  to 
Section  IV,  Corrections  to  Deficient 
Applications,  of  this  NOFA),  the  HUD 
State  or  Area  Office/Native  American 
Programs  Office  will  disapprove  HA 
applications  that  it  determines  are  not 
acceptable  fbr  processing  (refer  to 
Section  III(F).  Checklist  of  Technical 
Requirements,  of  this  NOFA);  The  HUD 
State  or  Area  Office/Native  American 
Programs  Office  notification  of  rejection 
letter  must  state  the  basis  fbr  the 
decision. 

(2);  Applications  that  fall  into  any  of 
the  following  categories  will  not  be 
processed! 

(a)  The  Department  of  Justice  has 
brought  a  ci%rtl  rights  suit  e^ainst  the 
applicant  HA,  and  the  suit  is  pending. 

(b)  There  has  been  an  adjuoication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  with  a  court  order,  or 
implementing  a  HUD  approved  resident 
selection  and  assignment  plan  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance. 

(c)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes.  Executive  Orders,  or 
regulations,  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  cheu^e  against  the 
apphcant  under  the  Fair  Housing  Act. 
unless  the  applicant,  is  operating  under 
a  conciliation  or  compliance  agreement 
designed  to  correct  the  areas  of  non- 
compliance. 

(d)  HUD  has  denied  application 
processing  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  the  Attorney 
General's  Guidelines  (28  CFR  50.3),  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8)  and  procedures  (HUD  Handbook 
8040.1),  or  under  section  504  of  the 
Rehabilitation  Act  of  1973'and  HUD 
regulationa  (24  GFR  8.57). 

(e)  The  HA'  has  serious  imaddressed, 
outstanding  Inspector  General  audit 
findings,  fair  housing  ana  equal 
opportunity  monitoring  review  findings, 
or  HUD  State  or  Area  Office/Native 
American  Programs  Office  management 
review  findings  fbr  one  or  more  of  its 
Rental  Vbuehen  Rental  Certificate,  or 
Moderate  Rehabilitation  Programs,  or,  in 
the  case  of  an  MA  that  is  not  currently 
administering-a  Rental  Voucher,  Rental 
Certificate,  or  Moderate  Rehabilitation 
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participating  in  other  activities  ;tbai' 
facilitate  area-wide  bousing 
opportunities  for  family. 

•  0  Pdints — Assign  (Tpoints  if  the  HA 
is  unable  tt>  document  area-wide  efforts 
as  shown  in  this  criterion. 

C.  Unacceptable  Applications 

(1)  After  the  14-calendar  day  techmcal 
deficiency  correction  period  (refer  to 
Section- IV,  GoriBctions  to  Deficient 
Applications,  of  this  NOFA).  the  HUD 
State  or  Area  Office/Native  American 
Programs  Office  will  disapprove  HA 
applications  that  it  determines  are  not 
acceptable  for  processing  (refer  to 
Section  ni(F).  Checklist  of  Technical 
Requirements,  of  this  NOFA);  The  HUD 
State  or  Area  Office/Native  American 
Programs  Office  notification  of  rejection 
lettfer  must  state  the  basis  for  the 
decifiion. 

(2)  Applications  that  fall  into  any  of 
the  following  categories  will  not  be 
processed! 

(a)  The  Department  of  Justice  has 
brought  a  civil  rights  suit  against  the 
applicant  HA,  and  the  suit  is  pending. 

(b)  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  with  a  court  order,  or 
implementing  a  HUD  approved  resident 
selection  and  assignment  plan  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance. 

(c)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes.  Executive  Orders,  or 
regulations,  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  cheu^e  against  the 
applicant  under  the  Fair  Housing  Act. 
unless  the  applicant,  is  operating  under 
a  conciliation  or  compliance  agreement 
designed  to  correct  the  areas  of  non- 
compliance. 

(d)  FIUD  has  denied  application 
processing  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  the  Attorney 
General's  Guidelines  (28  CFR  50.3),  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8)  and  procedures  (HUD  Handbook 
8040.1).  or  under  section  504  of  the 
Rehabilitation  Act  of  1973'and  HUD 
regulations  (24  CFR  8.57). 

(e)  The  HA  has  serious  imaddressed, 
outstanding  Inspector  General  audit 
findings,  fair  housing  ana  equal 
opportunity  monitoring  review  findings, 
or  HUD  State  or  Area  Office/Native 
American  Programs  Office  management 
review  findings  for  one  or  more  of  its 
Rental  Voucher,  Rental' Certificate,  or 
Moderate  Rehabilitation  Programs,  or,  in 
the  case  of  an  HA  that  is  not  currently 
administering'a  Rental  Voucher.  Rental 
Certificate,  or  Moderate  Rehabilitation 


Program,  fhirits  .Public  Housing: Program 
or  Indian  Hauauig:^^Pn}giHm. 

(fJThe  leasing  rate  fhr rental  vouchers 
and  rental  certificates  under  AGC  for.  at 
least  one  jwarislesa  than  85  percent,  or. 
in  the  case  of  an  HA  not  ciureatly 
administering  a  Rental  Voucher  or 
Rental  Certificate  Program,  the-leasing 
rate  for  all  units  available  for  occupancy 
in  the  Public  or  Indian  Housing  Program 
is  less  than'86-peroent.  (For  a  State  or 
regional  HA.  the  HUD.  State  or  Area 
Office/^4ative  AmMican  Programs  Office 
shall  determine  the  HA's  combined 
leasing  rate  for  metropolitan  andnon- 
metropolitan.areas.  and  shall  use  the 
combined  rate  in  determining  whether 
to  accept  the  application,  under.  thi&. 
paragraph.), 

(g)  The  HA  is  involved  in  litigation 
and  HUD  determines  that  the  Utigation 
may  seriously,  impede  the  ability  of  the 
HA  to  administer  an  additional 
increment  of  rental  vouchers  or  rental 
certificates. 

D.  Local  Government  Comments 

Section  213  of  the  Housing  and 
Community  Development  Act  of  1974 
requires  that  HUD  independently 
determine  that  there  is  a  need  for  the 
housing  assistance  requested  in 
applications,  and  solicit  and  consider 
comments  relevant  to  this  determination 
fitjm  the  chief  executive  officer  of  the 
unit  of  general  local  government.  The 
HUD  State  or  Area  Office/Native 
American  Programs  Office  will  obtain 
Section  213  comments  from  the  unit  of 
general  local  government  in  accordance 
with  24  CFR  part  791,  subpart  C, 
Applications  for  Housing  Assistance  in 
Areas  Without  Mousing  Assistance 
Plans.  Conrunents  submitted  by  the  unit 
of  general  local  govenmient  must  be 
considered  before  an  application  can  be 
approved. 

For  purposes  of  exp>editing  the 
application  process,  the  HA  should 
encourage  the  chief  executive  officer  of 
the  unit  of  general  local  government  to 
submit  a  letter  with  the  HA  application 
commenting  on  the  HA  application  in 
accordance  with  Section  213.  Since 
HUD  cannot  approve  an  application 
until  the  30-day  comment  period  is 
closed,  the  Section  213  letter  should  not 
only  conmient  on  the  application)  but 
also  state  that  HUD  may  consider  the 
letter  to  be  the  final  comments  and  that 
no  additional  comments  will  be 
forthcoming  from  the  local  unit  of 
government. 

E.  Funding  Applications 

(1)  Maximum  Funding  Alloived.  The 
HUD  State  orArea  Office/Nativa 
American  Programs  Office  may  not 
approve  funding  for  an  HA  under  this. 


NOFA  formore  than  the  greater  of  IQi 
percent  of  the  HA  rsital  vouchers  and) 
rental  certificates  under  reservation  or 
50  units. 

(2)  Minimmw Funding  Allowed.  Tha 
HUD  State  or  Area  Office/NaU  v« 
American  Programs  Office  may  not 
approve  funding  for  an  HA  under  this 
NOFA  for  less  than  25  units,  unless; 

(a)  The  HA  requests  fewer  than  25. 
units;  or 

(b)  The  residual  budget  authority  in 
using  the  rank  order  funding  process 
after  funding^  higher  ranked  applicationsi 
is  insufficient  to  fimd  at  least  25  units;, 
or 

(c)  The  total  budgetauthority 
available  to  the  allocation  area  will  fund' 
less  than  25  units. 

(3)  Funding  Procedure.  The  HUD- 
State  or  Area  Office  must  develop  a 
procedure  for  approval  of  applications 
(including  applications  rated  by  the 
Native  American  Programs  Office)  for. 
each  allocation  area^in  rank  order  until' 
all  the  housing  assistance  budget 
authority  is  used.  Where  a  HUD  State  or 
Area  Office  funds  applications 
according  to  rank  order  for  each, 
allocation  area,  only  to  find  it  has  some 
number  of  units  left,  but  not  enough  to 
fund  the  next  fundable  application  in  its; 
entirety  or  for  the  minimum  of  25  units., 
that  application  can  be  funded  to  the 
extent  of  the  number  of  units  available; 

The  HUD  State  or  Area  Office  may 
elect  to  approve  100  percent  of  the  units 
requested  in  all  applications  that  score 
above  a  HUD  State  or  Area  Office- 
determined  funding  cut-off.  up  tothe 
maximum  ntimber  of  units  allowed. 

The  HUD  State  or  Area  Office  may 
elect  to  approve  less  than  100  pracentof 
the  units  requested  in  all  applications 
for  each  allocation  area  that  score  aboue 
a  HUD  State  or  Area  Office-determined 
fonding  cut-off.  up  to  the  maximum 
nimiber  of  units  allowed. 

If  applications  are  to  be  funded  at  less 
than  IDO  percent  of  the  units  requested- 
in  the  applications,  the  HUD  State  or 
Area  Office  must  either  (i)  approve  the 
same  percentage  of  the  numharof  units- 
requested  in  each  application  or  (ii) 
divide  approvable  applications  into  two 
or  more  categories,  for  example,  those 
scoring  over  80  points,  and  those 
scoring  between  50  and  80  points. 

If  the  HUD  State  or  Area  Office  elects 
to  divide  applications  into  two 
categories,  the  HUD  State  or  Area  Office 
may  choose  to  approve  a  different 
percentage  for  applications  in  each  of 
the  two  ranking  categories  so  that  a 
higher  percentage  of  units  requested' 
would  be  approved  for  all  applications 
in  the  higher  category  and  a  lower 
percentage  of  units  requested  would  be 
approvad  for  ail  applications  in  the 
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lower  category.  Th<  HUD  State  or  Area 
Office  must  approv }  the  same 
percentage  of  each  ipplication  within 
each  of  the  two  ran  dng  categories 
unless  there  are  inswfBcient  funds  to 
approve  the  minimtun  25  units.  If  the 
HUD  State  or  Area  pfBce  is  unable  to 
fund  all  the  applications  for  the 
minimum  funding  allowed  in  either  of 
the  two  categories,  he  HUD  State  or 
Area  Office  must  reduce  the  applicable 
percentage  factor  ii  the  category  in 
order  to  fund  all  ap  ilications  for  the 
minimum  25  units  unless  the  HA 
requested  less  thanJ25  units  or  the  total 
budget  authority  av&ilable  to  the 


fund  less  than  25 

or  a  specific 
vouchers  or  rental 


allocation  area  will 
units). 

If  an  HA  applies 
program  (i.e.,  renta 
certificates)  and  fuilding  for  the 
specified  program  i  i  not  available  in  the 
metropolitan  a.-ea  c  r  non-metropolitan 
allocation  area,  the  HUD  State  or  Area 
Office  will  award  tl  le  available  form  of 
assistance,  even  the  ugh  not  specifically 
requested  by  the  ap  ilicant. 

The  HUD  State  oi  Area  Office  must 
promptly  notify  the  applicable  Native 
American  Pro^-ams  Office  for  each 
allocation  area  as  t(  the  status  of  any 
applications  from  I  iAs  and,  if 
applicable,  the  amc  unt  of  budget 
authority  to  be  mac  b  available  for  IHA 
applications  that  w  ira  rated  high 
enough  to  receive  f  mding. 

F.  Reallocations  of 


Each  HUD  State 
make  every  reaso 
available  funds.  It 
however,  to 
HUD  State  or  Area 
when  the  funds  are 
in  the  HUD  State  oi 
which  they  were  in 
such  cases,  the  foil 
shall  be  followed 

(1)  Reallocations 
State.  If  the 
State  or  Area  Office 
within  the  office 
Fiscal  Year  1994, 
reallocate  those 
State  or  Area  Offic* 
where  they  can  be 
Year  1994. 
■^  (2)  Reallocatiom 
HUD  State  or  Area 
funds  within  the 
Headquarters  v«rill 
to  another  HUD 
use  in  a  State  wher^ 
during  Fiscal  Year 

(3)  Reallocations 
Metropolitan  and 
Areas.  The  HUD 
must  follow  the 
assignments  for 


ion> 


^unds 

Area  Office  must 
ndble  effort  to  use  all 
r  lay  be  necessary, 
realloc  ite  funds  from  one 
I  Office  to  another 
not  likely  to  be  used 
Area  Office  to 
tialiy  assigned.  In 
( iwing  procedures 


Within  the  Same 
allocatipn  of  funds  to  a  HUD 
cannot  be  awarded 
jurisdiction  during 
H  eadquarters  will 
to  another  HUD 
in  the  same  State 
I  ised  during  Fiscal 


funds 


Between  States.  If  a 
Dffice  cannot  use 
State, 
llocate  those  funds 
or  Area  Office  for 
they  can  be  used 
1994. 
Between 

-metropolitan 
or  Area  OfTice 
inal  fund 

ic>)i*an  and  non- 


same 
lea 

State 


I^'on 
Stite 


me  jopi 


metropolitan  areas  when  it  reallocates 
unused  budget  authority  among 
allocation  areas.  If  there  are  not  enough 
approvable  applications  for  the 
designated  metropolitan  or  non- 
metropolitan  budget  authority,  the  HUD 
State  or  Area  Office  may  switch  the 
budget  authority  between  a 
metropolitan  and  a  non-metropolitan 
area  within  the  same  State,  provided 
that  an  ofTsetting  switch  can  be  made  in 
another  Stale  within  the  HUD  State  or 
Area  Office.  If  an  offsetting  switch 
cannot  be  made  and  the  metropolitan  or 
non-metropolitan  amounts  require 
changes  to  the  fund  assignments,  the 
HUD  State  or  Area  Office  must  obtain 
the  approval  of  the  Budget  Division, 
Office  of  Management  and  Policy,  Office 
of  Public  and  Indian  Housing,  before 
switching  budget  authority  between  a 
metropolitan  and  a  non-metropolitan 
area. 

(4)  A  request  for  Headquarters 
approval  of  a  reallocation  within  or 
between  States  must  explain  the  reasons 
that  funds  caimot  be  used  in  the  original 
State,  the  amoimt  being  withdrawn  from 
the  original  State,  the  program  type,  and 
the  metropolitan/non-metropolitan  mix, 
and  the  amount  to  be  reallocated.  These 
requests  must  be  submitted  to 
Headquarters  (ATTE^mON:  Budget 
Division,  Office  of  Management  and 
Policy,  Office  of  Public  and  Indian 
Housing)  for  approval. 

G.  Notification  of  Funds  Awarded 

(1)  After  the  HUD  State  or  Area 
Offices  have  reviewed,  rated,  and 
ranked  applications,  and  the  HUD  State 
or  Area  Offices  £Uid  Native  American 
Programs  Offices  have  approved  the 
applications,  each  HUD  State  or  Area 
Office  and  each  Native  American 
Programs  Office  must  submit  to 
Headquarters  a  list  of  all  approved 
applications.  The  application  approval 
list  is  due  in  Headquarters 
(ATTENTION:  Rental  Assistance 
Division,  Office  of  Public  and  Indian 
Housing)  on  the  tenth  working  day 
following  the  date  set  by  Headquarters 
for  completion  of  application  ranking 
and  selections. 

(2)  The  Offices  must  provide  the 
following  information  for  each 
application  approved: 

(a)  The  name  and  address  of  the  HA, 

(b)  The  project  number,  and  the 
number  of  rental  vouchers  and  the 
number  of  rental  certificates,  as 
applicable,  approved  for  the  HA;  and 

(c)  The  amount  of  contract  authority 
and  budget  authority,  stated  separately 
for  rental  vouchers  and  rental 
certificates. 


H.  Administrative  Fees 

(1)  The  administrative  fees  for 
incremental  units  in  the  Fiscal  Year 
1994  appropriations  are  specified  as 
follows: 

(a)  FY  1994  Incremental  (Fees 
Provided  by  FY  1994  Appropriation): 


Rental 
vouch- 
ers 

Rental 
certifi- 
cates 

(1)  Orv-aoina 

8.2% 

$275 

$45 

8.2% 

(2)  Preliminary  .„ 

$275 

(3)  Hard-to-House 

$45 

(b)  FY  1994  Opt-outs/Public  Housing 
Demolition  (Replacements  and 
Relocation)  Section  23  Conversions: 


Rental 
vouch- 
ers 

Rental 
Certifi- 
cates 

^^)  Orvooinq 

6.5% 

$215 

$45 

7.66% 

(2)  Preliminarv  

$250 

(3)  Hard-to-House 

$45 

(c)  Renewal  of  Rental  Vouchers  and 
Rental  Certificates: 

Rental 
vouch- 
ers 

Rental 
certifi- 
cates 

(1)  Ongoing 

(2)  Preliminarv  

6.5% 

$0 

$45 

7.65% 
$0 

(3)  Hard-to-House 

$45 

(2)  For  budget  preparation, 
submission  of  requisitions,  and 
approving  year-end  operating 
statements,  HAs  should  use  the  March 
2, 1994,  Notice  PIH  94-9, 
Administrative  Fee  Requirements  for 
the  Section  8  Rental  Voucher  and  Rental 
Certificate  Programs,  to  determine  the 
blended  rate  for  all  rental  voucher  or 
rental  certificate  increments  for  a  given 
HA. 

/.  Headquarters  Reserve 

The  Department  is  retaining  in  a 
Headquarters  Reserve  approximately 
$51.3  million  of  the  $1.0  billion  of 
budget  authority  available  for  allocation 
by  formula  for  rental  vouchers  and  - 
rental  certificates.  Funds  in  the 
Headquarters  Reserve  will  not  be 
allocated  by  forftula  because  these 
funds  will  be  used  in  connection  with 
natural  disasters,  htigation, 
desegregation,  and  other  housing 
emergencies,  consistent  with  24  CFR 
791.407.  Headquarters  will  notify  HAs 
when  they  are  eligible  to  receive 
assistance  from  the  Headquarters 
Reserve  and  may  invite  the  HAs  to 
submit  applications. 


/.  Other  Allocations 

In  addition  to  the  budget  authority  for 
"fair  share"  rental  vouchers  and  rental 
certificates,  additional  budget  authority 
(including  carryover  budget  authority)  is 
available  for  allocation  in  Fiscal  Year 
1994  for  rental  vouchers  and  rental 
certificates  for  the  following  purposes: 

(1)  Relocation,  Demolition  and 
Disposition  (HOPE  I,  U,  Section  5(h), 
Section  18  and  Urban  Revitalization) 

Headquarters  will  allocate  funds 
directly  to  the  HUD  State  or  Area 
Offices  to  assist  families  living  in  public 
housing  projects  that  are  being 
demolished  or  disposed  with  HUD 
approval;  to  provide  replacement 
housing  in  cormection  with  Section  18, 
Urban  Revitalization,  HOPE  I  or  Section 
5(h)  activities;  or  relocation  assistance 
to  families  affected  by  HOPE  I,  HOPE  II, 
and  Section  5(h)  activities;  or  assistance 
to  non-purchasing  families  affected  by 
HOPE  II  activities.  HUD  State  or  Area 
Office/Native  American  Programs  Office 
requests  for  funding  under  this  category 
will  be  approved  on  a  first-come,  first- 
served  basis  after  notification  by  HUD 
that  an  application  for  public  housing 
demolition  or  disposition,  Section  18, 
•  Urban  Revitalization.  HOPE  I,  HOPE  II. 
or  Section  5(h)  was  approved.  HUD 
State  or  Area  Office/Native  American 
Programs  Office  requests  should  include 
all  data  pertinent  to  determining  the 
eligibility  of  the  request  for  funding 
under  the  appropriate  program  and  the 
amount  of  hinds  required.  Replacement 
housing  assistance  will  be  provided  in 
the  form  of  5-year  rental  voucher  or 
rental  certificate  funding. 
(Approximately  2,988  units  and  $99,852 
million  in  budget  authority.) 

(2)  Rental  Voucher  and  Rental 
Certificate  Renewals 

Headquarters  will  allocate  funds 
directly  to  the  HUD  State  or  Area 
Offices/Native  American  Programs 
Offices  for  the  renewal  of  rental  voucher 
and  rental  certificate  funding 
increments  expiring  in  Fiscal  Year  1994. 
Renewal  funding  wall  be  provided  in- 
kind  (i.e.,  rental  voucher  funding  for 
expiring  rental  voucher  increments,  and 
rental  certificate  funding  for  expiring 
rental  certificate  increments). 
(Approximately  177,000  units  and  S4.7 
bilUon  in  budget  authority.) 

(3)  Section  23  Conversions 

Headquarters  will  allocate  rental 
certificate  funds  directly  to  the  HUD 
State  or  Area  Offices  for  tenant-based 
rental  assistance  to  residents  of  Section 
23  leased  housing  for  which  leases  are 
expiring.  HUD  State  or  Area  Office 
requests  for  funding  under  this  category 


/.  Other  Allocations 

In  addition  to  the  budget  authority  for 
"fair  share"  rental  vouchers  and  rental 
certificates,  additional  budget  authority 
(including  canyover  budget  authority)  is 
available  for  allocation  in  Fiscal  Year 
1994  for  rental  vouchers  and  rental 
certificates  for  the  following  purposes: 

(1)  Relocation,  Demohtion  and 
Disposition  (HOPE  I,  n.  Section  5(h), 
Section  18  and  Urban  RevitaUzation) 

Headquarters  will  allocate  funds 
directly  to  the  HUD  State  or  Area 
Offices  to  assist  famiUes  living  in  public 
housing  projects  that  are  being 
demolished  or  disposed  with  HUD 
approval;  to  provide  replacement 
housing  in  connection  with  Section  18, 
Urban  Revitalization.  HOPE  I  or  Section 
5(h)  activities;  or  relocation  assistance 
to  families  affected  by  HOPE  I,  HOPE  II, 
and  Section  5(h)  activities;  or  assistance 
to  non-purchasing  famihes  affected  by 
HOPE  II  activities.  HUD  State  or  Area 
Office/Native  American  Programs  Office 
requests  for  funding  under  this  category 
will  be  approved  on  a  first-come,  first- 
served  basis  after  notification  by  HUD 
that  an  application  for  public  housing 
demolition  or  disposition.  Section  18, 
■  Urban  Revitalization.  HOPE  I,  HOPE  II. 
or  Section  5(h)  was  approved.  HUD 
State  or  Area  Office/Native  American 
Programs  Office  requests  should  include 
all  data  pertinent  to  determining  the 
eligibility  of  the  request  for  funding 
under  the  appropriate  program  and  the 
amount  of  hinds  required.  Replacement 
housing  assistance  will  be  provided  in 
the  form  of  5-year  rental  voucher  or 
rental  certificate  funding. 
(Approximately  2,988  units  and  $99,852 
million  in  budget  authority.) 

(2)  Rental  Voucher  and  Rental 
Certificate  Renewals 

Headquarters  will  allocate  funds 
directly  to  the  HUD  State  or  Area 
Offices/Native  American  Programs 
Offices  for  the  renewal  of  rental  voucher 
and  rental  certificate  funding 
increments  expiring  in  Fiscal  Year  1994. 
Renewal  funding  will  be  provided  in- 
kind  (i.e.,  rental  voucher  funding  for 
expiring  rental  voucher  increments,  and 
rental  certificate  funding  for  expiring 
rental  certificate  increments). 
(Approximately  177,000  units  and  $4.7 
bilUon  in  budget  authority.) 

(3)  Section  23  Conversions 

Headquarters  will  allocate  rental 
certificate  funds  directly  to  the  HUD 
State  or  Area  Offices  for  tenant-based 
rental  assistance  to  residents  of  Section 
23  leased  housing  for  which  leases  are 
expiring.  HUD  State  or  Area  Office 
requests  for  funding  under  this  category 
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will  be  approved  on  a  first-come,  first-- 
served  basis.  HUD  State  or  Area  Offices 
must  include  all  data  necessary  to 
determine  the  amount  of  funds  required. 
(Approximately  374  units  and  $7.4 
miUion  in  budget  authority.) 

(4)  Section  8  Amendments 

Headquarters  will  allocate  Rental 
Certificate  Program  cost  amendments  to 
provide  budget  authority  increases  to 
HA  rental  certificate  programs. 
Headquarters  will  allocate  the  funds  on 
an  as  needed  basis.  (Approximately 
$289.6  miUion  in  budget  authority.) 


(5)  HA  Portability  Fees 

Headquarters  will  allocate  these  fiinds 
to  pay  special  preliminary  fees  to  HAs 
under  Rental  Voucher  and  Rental 
Certificate  Program  portabihty 
provisions.  The  Department  issued  a 
HUD  Notice  PIH  92-14  (PHA),  dated 
April  22.  1992,  that  describes 
administrative  procedures  for  requesting 
the  special  preliminary  fees.  These 
funds  will  be  allocated  to  the  HAs  on  a 
first-come,  first-served  basis. 
(Approximately  $6  million  in  budget 
authority.) 

(6)  Litigation 

Headquarters  will  allocate  funding  to 
meet  the  anticipated  needs  in  settlement 
of  litigation.  (Approximately  1,312  units 
and  $43.8  million  in  budget  authority.) 

(7)  Moving  to  Opportunity 
Demonstration — National  Competition 

Headquarters  will  allocate  funding  to 
assist  families  with  children  to  move 
out  of  areas  with  high  concentrations  of 
persons  living  in  poverty  through 
contracts  with  nonprofit  organizations. 
Appropriations  were  provided  for  rental 
certificates  and  rental  vouchers  to  be 
used  in  a  demonstration  limited  to  cities 
with  populations  over  350,000  in 
metropolitan  areas  of  over  1,500,000 
population.  HUD  will  conduct  a 
national  competition  for  Section  8 
funding.  The  criteria  will  be  published 
in  a  NOFA.  (Approximately  4,364  units 
and  $164  million  in  budget  authority.) 

(8)  Family  Unification  Demonstration — 
National  Competition 

Headquarters  will  allocate  funding  to 
assist  families  with  children  for  whom 
the  lack  of  adequate  shelter  is  a  primary 
factor  which  would  result  in  the 
imminent  placement  of  the  family's 
child,  or  children,  in  out-of-home  care 
or  delay  in  the  discharge  of  the  child,  or 
children,  to  the  family  from  out-of-home 
care.  HUD  will  conduct  a  national 
competition  for  Section  8  funding.  The 
criteria  will  be  published  in  a  NOFA. 


(Approximately  2,200  units  and  $77.4 
million  in  budget  authority.) 

(10)  Veterans  Affairs  Supportive 
Housing— National  Competition 

Headquarters  will  allocate  funding 
under  this  joint  effort  between  HUD  and 
the  Department  of  Veterans  Affairs 
whereby  rental  vouchers  are  provided  to 
assist  homeless  veterans  to  obtain  rental 
housing  after  they  have  received 
treatment  from  a  Veterans  Affairs  (VA) 
medical  facility.  HUD  is  conducting  a 
national  competition.  The  criteria  will 
be  published  in  a  NOFA. 
(Approximately  700  units  and  $18.35 
million  in  budget  authority.) 

(12)  Disaster  Funding  for  Northridge, 
CA  Earthquake 

Headquarters  allocated  funding  from  a 
supplemental  appropriation  from 
Congress  for  rental  certificates  to  assist 
very  low-income  families  who  were 
involuntarily  displaced  from  their 
homes  as  a  result  of  the  Northridge 
earthquake  in  the  Los  Angeles  area. 
(Approximately  15,000  units  and  $200 
milHon  in  budget  authority.) 

III.  Checklist  of  Application 
Submission  Requirements 

A.  Obtaining  Application  Materials 

An  AppUcation  Kit,  which  includes 
Form  HUD-52515,  Application  for 
Existing  Housing,  may  be  obtained  from 
the  local  HUD  State  or  Area  Office/ 
Native  American  Programs  Office. 
(Except  as  provided  for  Indian  Housing 
Authorities  in  Section  III(B).  Submitting 
AppHcations.  of  this  NOFA,  only  an 
original  application  and  one  copy 
should  be  submitted;  it  is  not  necessary 
to  submit  additional  copies  of  the 
application.)  In  addition,  the  basic 
application  and  other  required 
submissions  are  available  from  the  HUD 
State  or  Area  Office,  as  follows:  Form 
HUD-52515;  Certification  for  a  Drug- 
Free  Workplace;  Text  for  the 
Certification  Regarding  Lobbying;  and 
Standard  Form  LLL,  Disclosure  of 
Lobbying  Activities. 

B.  Submitting  Applications 

HA  applications  must  be  received  in 
the  HUD  State  or  Area  Office/Native 
American  Programs  Office  by  3:00  p.m. 
local  time  (i.e.,  the  time  at  the  office 
where  the  application  is  to  be 
submitted)  on  August  25, 1994. 

The  Native  American  Programs  Office 
is  the  place  of  official  receipt  for  IHA 
apphcations.  An  IHA  also  must  submit, 
at  the  same  time,  a  copy  of  its 
application  to  the  HUD  State  or  Area 
Office  that  has  jurisdiction  over  the 
portion  of  the  State  in  which  the  IHA  is 
located.  HUD  State  or  Area  Offices/ 
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Native  Americfa  Programs  Offices  will 
be  responsibJe  for  notifying  their  HAs  of 
the  exact  addrass  and  rooin  number 
where  applications  are  to  be  subautted. 
Copies  transmitted  via  facsimile  (FAX) 
transmission  vv(ill  not  be  accepted  for 
pnx:essing. 

C.  General 

(1)  Applications  must  be  submitted  to 
the  local  HUD  State  or  Area  Office/ 
Native  American  Prt^rams  Office  on 
Form  HUD-52315  in  accordance  with 
the  applicable  |>rogram  regulations. 

(2)  The  apphcation  should  inchide  a 
narrative  description  of  how  the 
application  mefts,  or  will  meet,  the 
application  selection  criteria.  Failure  to 
submit  a  narrative  description  is  not 
cause  for  applioation  rejection;  however, 
the  HUD  State  ^  Area  Office/Native 
American  Progiiams  Office  can  only  rate 
and  ranlc  the  apbhcation  based  on 
information  theToffice  has  on-hand. 

(3)  Attachment  1  at  the  end  of  this 
notice  hsts  the  HUD  State  or  Area 
Offices  and  the  number  of  units  and 
budget  authority  available  for  each 
allocation  area.  HAs  should  limit  their 
apphcations  fori  the  "£air  share" 
program  to  a  reasonable  number  of 
rental  vouchers  and  rental  certificates, 
based  on  the  capacity  of  the  HA  to  lease 
ail  the  units  within  12  months  of  ACC 
execution.  The  Dumber  of  units  on  the 
HA  application  may  not  exceed  the 
greater  of:  (a)  Tan  {>ercent  (10%)  of  the 
total  rental  vouohers  and  rental 
certificates  undiir  reservation  for  the 
HA;  or  (b)  50  un  its. 


Initial  ScreB4«ng  Checkust— Application  for  Rental  Vouchers  and  Rental  Certificates 
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(4)  HAs  shall  submit  only  one 
apphcation  (Form  HUD-52515)  for  an 
allocation  area.  If  both  rental  vouchers 
and  rental  certificates  are  requested  on 
the  same  application,  then  the 
application  will  be  given  two  project 
numbers,  one  for  the  Rental  Voudier 
Program  and  one  for  the  Rental 
Certificate  Program.  The  total  number  of 
units  applied  for  may  not  exceed  the  ten 
percent  or  50-imit  limitation. 

(5)  Regional  and  State^wide  HAs  may 
submit  one  application  for  each 
allocation  area,  and  each  application 
will  be  considered  separately.  Each 
regional  or  State- wide  iiA  application 
may  request  up  to  ten  percent  (10%)  of 
the  total  rental  vouchers  and  rental 
certificates  the  HA  has  under 
reservation  for  each  allocation  area  as 
applicable,  or  50  units,  whichever  is 
greater. 

(6)  The  HUD  State  or  Area  Office/ 
Native  American  Programs  Office  will 
reduce  the  number  of  units  requested  in 
any  apphcation  that  exceeds  the  Usi 
percent  or  SO-unit  limit  to  the  greater  of 
ten  percent  (10%)  of  the  total  number  of 
rental  vouchers  and  rental  certificates 
identified  on  the  latest  HUD-approved 
budget  for  the  HA. 

D.  Certification  Regarding  Drug-Free 
Workplace 

The  Drug-Free  Workplace  Act  of  1988 
requires  grantees  of  Federal  agencies  to 
certify  that  they  will  provide  a  drug- free 
workplace.  Thus,  eadi  HA  must  certify 
(even  though  it  has  done  so  previously) 
that  it  will  comply  with  the  drug-free 


workplace  requirements  in  accordanre 
with  24  CFR  part  24,  subpart  F. 

E.  Certification  Regarding  Lobbying 

Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121,  approved  October  23, 1989, 
(31  U.S.C.  1352)  (the  Byrd  Amendment) 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
F(  deral  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
Department  s  regulations  on  these 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.110.  any  HA  (other  than  an  IHA  that 
meets  the  definition  of  "person"  in  24 
CFR  87.105)  submitting  an  application 
under  this  NOFA  for  more  than 
$100,000  of  budget  authority  assistance 
must  submit  a  certification  and,  if 
warranted,  a  Disclosure  of  Lobbying 
Activities.  To  assist  HAs.  tbe  texts  for 
the  Certification  Regarding  Lobbying 
and  Standard  Form  LLL.  Disclosure 
Form  to  Report  Lobbying  are  available 
from  the  HUD  State  or  Area  Office. 

F.  Checklist  for  Technical  Requirements 

The  following  checklist  specifies  the 
required  information  that  must  be 
submitted  in  the  HAs  application.  It  is 
recommended,  but  not  required,  that  the 
application  contain  a  narrative 
explaining  how  the  apphcation  meets 
the  selection  criteria. 
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The  applicatjon  contains  a  completed  Form  HUD  52515. 

The  application  specifies  the  numixr  of  rental  vouchers  andJof  rental  certtTicates  requested. 

The  application  states  by  number  of  bedrooms  the  total  number  of  units  requested  t»y  the  HA  («.e., 
one  t>edroom  units,  two  t>edroom  units). 

The  appltcafion  demonstrates  thai  it  is  responsive  to  the  condition  of  the  housing  stock  In  the  corrv 
munity  and  the  housing  assistance  needs  of  low  income  famihes  (Including  the  eWerfy,  handi- 
capped, disabled,  large  famines  and  those  displaced)  resking  m  or  expected  to  reside  in  the  com- 
munity. 

The  application  demonstrates  ttiat  the  applicant  qualifies  as  a  puttie  housing  agency  and  is  legally 
qualified  and  auttwrized  to  participafe  in  the  rental  assistance  programs  for  the  area  In  which  the 
progranre  are  to  be  canled  out.  Such  demonstration  includes:  (i)  The  relevant  enatihg  legislatton, 
(ii)  any  rules  and  regulations  adopted  or  to  be  adopted  by  the  agency  to  govern  its  operalioos.  and 
(Ml")  a  supporting  opinton  from  the  agency  counsel,  tf  such  documents  are  currentty  on  M  in  the 
HUD  State  or  Area  OfTice/Nalive  American  Programs  Office,  they  do  not  have  to  be  resubmitted. 

The  applicatJon  includes  a  statement  that  the  housing  quality  standards  to  be  used  jn  the  operation 
of  the  program  witl  be  as  set  forth  in  24  CFR  882 J  09  and/or  24  CFR  887.251  or  that  wanations  in 
the  AcceptabiWy  Criteria  are  proposed  or  have  been  approved  by  the  HUD  State  or  Area  Office/ 
Native  American  Programs  Office.  In  the  latter  case,  each  proposed  variation  shatt  be  specified 
aiKl  justified. 
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rV.  Corrections  to  Deficient 
Applications 

To  be  eligible  for  processing,  an 
application  must  be  received  by  the 
appropriate  HUD  State  or  Area  Office/ 
Native  American  Programs  Office  no 
later  than  the  date  and  time  specified  in 
Section  II  of  this  NOFA.  The  HUD  State 
or  Area  Office/Native  American 
Programs  Office  will  initially  screen  all 
applications  and  notify  HAs  of  technical 
deficiencies  by  letter. 

If  an  apphcation  has  technical 
deficiencies,  the  HA  will  have  14 
calendar  days  from  the  date  of  the 
issuance  of  written  notification  to 
submit  the  missing  or  corrected 
information  to  the  HUD  State  or  Area 
Office  and/or  Native  American 
Programs  Office.  Curable  technical 
deficiencies  relate  only  to  items  that  do 
not  improve  the  substantive  quality  of 
the  application  relative  to  the  rating 
factors. 

All  HAs  must  submit  corrections 
vdthin  14  calendar  days  from  the  date 
of  HUD's  letter  notifying  the  applicant 
of  any  such  deficiency.  Information 
received  after  3  p.m.  local  time  (i.e.,  the 
time  in  the  appropriate  HUD  State  or 
Area  Office/Native  American  Programs 
Office),  of  the  fourteenth  calendar  day  of 
the  correction  period  will  not  be 
accepted  and  the  apphcation  will  be 
rejected  as  incomplete.  All  HAs  are 
encouraged  to  review  the  initial 
screening  checkhst  provided  in  Section 
III  of  this  notice.  The  checkhst  identifies 
all  technical  requirements  needed  for 
application  processing.  An  HA 
application  that  does  not  comply  with 
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The  applKation  contains  the  HA  schedute  of  leasing,  which  must  provide  for  the  expeditious  leasing 
of  units  in  the  program.  In  developing  the  schedule,  an  HA  must  specify  the  number  of  units  in  the 
program  that  are  expected  to  be  leased  at  the  end  of  each  three-month  interval.  The  schedule 
?^^f2.?^^^^"P  ^^  ®''^'"®  '^''*«  *''^'"  '^^'ve  "^<f«  Of  sooner  after  execution  of  the 

AUU  Dy  nUU. 

The  application  (for  rental  vouchers  and/or  rental  certificates)  contains  estimates  of  the  average  ad- 
lusted  income  for  prospective  participants  for  each  bedroom  size. 


REQUIREMENT  FOR  DRUG-FREE  WORKPLACE  CERTIFICATION,  AND  ANTI-LOBBYING  CERTIFICATION  AND  DISCLOSURE 

STATEfWiENT 


The  application  meets  HUD's  dmg-free  workplace  requirements  set  out  at  24  CFR  part  24  subpart 
F.  (The  application  contains  an  executed  Certification  for  a  Drug-Free  Workplace  )  ' 

The  application  meets  HUD's  regulations  regarding  antHobbying  set  out  at  24  CFR  87  The  anti-lot>- 
bying  requirements  apply  to  applications  that,  if  approved,  would  result  in  the  HA  obtaining  more 
man  SlOO.OOO  in  budget  authority.  The  Department  has  determined  that  IHAs  established  by  an  In- 
dian tnt)e  as  a  result  of  the  exercise  of  their  sovereign  power  are  excluded  from  coverage  but 
IHAs  estaWished  under  State  law  are  not  excluded  from  coverage.  To  comply.  HAs  must  submit 
an  Anti-lobbying  Certlficatkw  and,  if  warranted,  a  Disclosure  of  Lotibying  Activities 


rV.  Corrections  to  Deficient 
Applications 

To  be  eligible  for  processing,  an 
application  must  be  received  by  the 
appropriate  HUD  State  or  Area  Office/ 
Native  American  Programs  Office  no 
later  than  the  date  and  time  specified  in 
Section  II  of  this  NOFA.  The  HUD  State 
or  Area  Office/Native  American 
Programs  Office  will  initially  screen  all 
applications  and  notify  HAs  of  technical 
deficiencies  by  letter. 

Ifanapphcation  has  technical    . 
deficiencies,  the  HA  will  have  14 
calendar  days  from  the  date  of  the 
issuance  of  written  notification  to 
submit  the  missing  or  corrected 
information  to  the  HUD  State  or  Area 
Office  and/or  Native  American 
Programs  Office.  Curable  technical 
deficiencies  relate  only  to  items  that  do 
not  improve  the  substantive  quality  of 
the  appUcation  relative  to  the  rating 
factors. 

All  HAs  must  submit  corrections 
writhin  14  calendar  days  from  the  date 
of  HUD's  letter  notifying  the  applicant 
of  any  such  deficiency.  Information 
received  after  3  p.m.  local  .time  (i.e..  the 
time  in  the  appropriate  HUD  State  or 
Area  Office/Native  American  Programs 
Office),  of  the  fourteenth  calendar  day  of 
the  correction  period  will  not  be 
accepted  and  the  appUcation  will  be 
rejected  as  incomplete.  All  HAs  are 
encouraged  to  review  the  initial 
screening  checklist  provided  in  Section 
III  of  this  notice.  The  checklist  identifies 
all  technical  requirements  needed  for 
application  processing.  An  HA 
application  that  does  not  comply  with 


the  requirements  of  24  CFR  882.204(a) 
or  887.55(b)  and  this  notice,  including 
the  drug-free  workplace  certification 
and  the  anti-lobbying  certification/ 
disclosure  requirements,  after  the 
expiration  of  the  14-day  cure  period  will 
be  rejected  trom  processing. 

V.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  Part 
50,  which  implement  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  room  10276.  451  Seventh 
Street.  SVV,  Washington,  D.C.  20410. 


B.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibihties  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order.  This  notice  is  a  funding  notice 
and  does  not  substantially  alter  the 
established  roles  of  the  Department,  the 


States,  and  local  governments,  includine 
HAs. 

C.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  the  Executive  Order  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
is  a  funding  notice  and  does  not  alter 
program  requirements  concerning 
family  eligibiUty. 

D.  Section  102  of  the  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements. 

HUD  Responsibilities 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
appUcation  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  begiiming  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addiUon.  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarteriy 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
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and  12.16(b),  anq  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  tliese  requirements.) 

E.  Section  103  of  the  HUD  Reform  Act 

HUD's  regulati  jn  implementing 
section  103  of  thd  Department  of 
Housing  and  Urb^  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
(Reform  Act)  was  published  on  May  13, 
1991  (56  FR  2208  B),  and  became 
effective  on  Jime  12. 1991.  That 
regulation,  codiBpd  as  24  CFR  part  4, 
applies  to  the  funding  competition 
announced  today  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  ot  the  selection  of 
successful  appli^uits. 

involved  in  the 
tions  and  in  the 
i  decisions  are 
restrained  by  pari  4  from  providing 
advance  information  to  any  person 
(other  than  an  aul  horized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  gii'ing  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  si  bject  areas  permitted 
under  24  CFR  par  t  4. 

Applicants  whc  i  have  questions 
should  contact  thj  HUD  Office  of  Ethics 
(202)  708-3815  (TDDA^oice).  (This  is 
not  a  toll-free  nui^ber.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particulak-  subject  matter  can  be 
discussed  with  pco'sons  outside  the 
Department,  should  contact  his  or  her 


HUD  emplo 

review  of  applic 

making  of  fundin; 


HUD  State  or  Area  Office  Counseiv  or 
Headquarters  counsel  for  the  program  to 
which  the  question  perteuns. 

F.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  undef  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  specific  contract,  grant, 
or  loan.  The  prohibition  also  covers  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  Ic^bying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent ' 
on  lobb)ring  activities  in  connection 
with  the  assistance.  IHAs  established  by 
an  Indian  tribe  as  a  result  of  the  exercise 
of  the  tribe's  sovereign  power  are 
excluded  from  coverage  of  the  Byrd 
Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

G.  Section  112  of  the  Reform  Act 

Section  112  of  the  HUD  Reform  Act 
added  a  new  sqption  13  to  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3537b)- 


SectioQ  13  contains  two  provisions 
dealing  with  efforts  to  influence  HUD's 
decisions  with  respect  to  financial 
assistance.  The  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  these  efforts — those  who 
pay  others  to  influence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  about  the  rule  should 
be  forwarded  to  the  Director,  Office  of  . 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-3000.  Telephone:  (202)  708-3815 
(TDD/Voice)  (this  is  not  a  toll-free 
number).  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  iram  the  local  HUD  office. 

Authority:  42  U.S.C.  1437a.  1437c.  1437!: 
Dated:  July  1.1994.  " 

Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 
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DEPARTMENT  (^F  JUSTICE 
Bureau  of  Prisons 
28  CFR  Part  571 

[BOP-1018-F] 
RiN  1120-AA24 

Release  Preparation  Program 

AGENCY:  Bureau  df  Prisons,  Justice. 
ACnOW;  Final  rul^. 

SUMMARY:  In  thisldocument,  the  Bureau 
of  Prisons  is  revising  its  regulations  on  - 
inmate  release  preparation  to  provide 
for  greater  standa  rdization  for 
institution  programs  and  to  make 
various  editorial  i  )r  organizational 
changes.  As  revised,  this  program  is 
intended  to  enhance  the  likelihood  that 
sentenced  inmates  will  successfully 
reintegrate  into  til  e  commiuiity  upon 
their  release  from  incarceration. 
EFFECTIVE  DATE:  /August  10, 1994. 
ADDRESSES:  OfTicd  of  General  Counsel. 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street  NW,  IVashingfon,  DC 
20534. 

FOR  FtmTMER  WFOftMATWN  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons 
6655. 

SUPPLEMENTARY  tNk>RMATION 


phone  (202)  514- 


_      The 

Bureau  of  Prisons  is  amending  its 
regulations  on  Pr^Reiwse  Program  {28 
CFR  part  571,  subbart  A),  which  will 
now  be  entitled  Release  Preparation 
Program.  A  final  r\i\e  on  this  subject  was 
published  in  the  Federal  Register  June 
30,  1980  (45  PR  4-i234)  and  was 
amended  on  September  30,  1983  (48  FR 
45053). 

The  primary  chinge  in  these 
amendments  is  to  provide  for  greater 
standardizatioii  id  release  preparation 
programming  at  Bureau  institutions. 
New  sectioo  571.E3  contains  the  core 
curriculum  of  topi  cs/ courses  to  be 
offered.  Other  am<  ndments  are 
primarily  c  Jitoria  in  nature  and  make 
no  change  in  the  i;  itent  of  the 
regulations.  For  ea  se  of  use,  the  entire 
subpart  is  being  re  irised.  A  siunmary  of 
the  changes  follow  s. 

As  noted  above,  the  title  of  the 
program  has  been  Jianged  from  "pre- 
release program"  t3  "release  preparation 
program '.  This  ch  uige  is  reflected  in 
revised  §571.10,  §571.11  (b)  and  (d) 
(formerly  §571.11  a)  (2)  and  (4)), 
§571.12  (a)  and  (b. 

Section  571.10  i:i  further  amended  to 
reflect  the  Biu^au'it  recognition  of  the 
continuity  of  an  inmate's  needs  for 
release  preparatior  and  to  standardize 
the  release  prepara  tion  program  for  all 


sentenced  inmates  reintegrating  into  the 
community  from  Bureau  facilities. 

Section  571.11  is  further  aiaaided  hy 
adjusting  the  codification  far  the 
purpose  of  editorial  consistency.  Former 
paragraph  (a)(1)  has  been  removed.  Tbis 
provision  is  addressed  more  complete 
in  new  §571.13  (b).  As  revised,  the 
introductory  text  and  paraprapii  (a)  of 
new  §571.11  specify  that  »  designated 
staff  member  has  the  responsibility  to 
determine  the  general  release  needs  of 
the  inmate  population.  These  provisktis 
replace  the  provisions  of  former 
paragraphs  (a)  introductory  text  and 
(a)(2).  Former  paragraphs  (a)  (3)  and  (4) 
are  revised  as  paragraphs  (b)  and  (d), 
and  a  new  paragraph  (c)  is  added 
specifying  that  the  designated  staff 
member  chairs  the  institution's  Release 
Preparation  Program  Committee. 

In  §571.12,  paragraph  (b)  ha*  been 
revised  to  remove  r^erence  to 
requirements  for  inmate  participation  in 
a  specific  number  of  sessions.  The 
intent  of  the  revised  paragnph  is  that 
the  inmate  is  responsible  fer  registering 
in  recommended  release  preparation 
courses.  Dociunentation  of  the  inmate's 
participation  in  the  program  serves  to 
help  staff  measure  the  institutional 
adjustment  of  the  inmate. 

The  provisions  in  former  paragraphs 
(c),  (d),  and  (e)  of  §  571.12  have  been 
revised  as  paragraphs  (c),  (d),  and  (e)  of 
a  new  §  571.13  on  the  institution  release 
preparation  jwogram.  New  paragraph  (a) 
of  §571.13  specifies  that  the 
institution's  release  preparation 
program  shall  be  administered  by  the 
Retease  Preparation  Program 
Committee.  New  paragraph  (b)  of 
§  571.13  stales  the  core  curricuhmi  of 
the  institution  program:  health  and 
nutrition,  employment,  personal 
finance/cxmsumer  skills,  information/ 
community  resources,  release 
requirements  and  procedures,  and 
personal  growth  and  development. 

Because  these  changes  are 
administrative  in  nature  and  do  not 
impose  further  restrictions  on  iimiates, 
the  Bureau  finds  good  cause  for 
exempting  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  requiring  notice  of  pn^msed 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Faderai 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 


and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  571 

Prisoners. 
WadeB.Houk. 
Acting  Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in-the 
.  Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of  ■  " 
Prisons  in  28  CFR  0.96(p),  part  571  in 
subchapter  D  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  D— COMMUNITY 
PROGRAMS  AND  RELEASE 

PART  571— RELEASE  FROM* 
CUSTODY 

1  .The authority  citation  for  28 CFR 
part  571  continues  to  read  as  follows:  ' 

Authority:  5  U.S.C.  301;  18  U.S.C  3565, 
3568-3569  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
3582,  3621,  3622.  3624,  4001.  4042,  4081, 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1,  1987), 
4161-4166  and  4201-4218  (Repealed  as  to 
Offenses  committed  on  or  after  November  1 . 
1987).  5006-5024  (Repealed  October  12, 1984 
as  to  offenses  committed  after  that  date), 
5O31-5042;  28  U.S.C.  509,  510;  U.S.  Const., 
Art  II,  Sec.  2;  28  CFR  0.95-0.99, 1.1-1.10. 

2.  Subpart  B,  consisting  of  §§.571.10 
through  571.12,  is  revised  to  consist  of 
§§  571.10  through  571.13  and  reads  as 
follows: 

Subpart  B— Release  Preparation 
Program 

Sec. 

571.10  Purpose  and  scope. 

571.11  Program  responsibility. 

571.12  General  characteristics. 

571.13  Institution  release  preparation 
program. 

Subpart  B— Release  Preparation 
Program 

§571.10    Purpose  and  scope. 

The  Bureau  of  Prisons  recognizes  that 
an  inmate's  preparation  for  release 
begins  at  initial  commitment  and 
continues  throughout  incarceration  and 
until  final  release  to  the  community. 
This  pdHcy  establishes  a  standardized 
release  preparation  program  for  all 
sentenced  inmates  reintegrating  into  the 
ccmimunity  from  Bureau  facilities.    , 

§571.11    Program  responsibility. 

The  Warden  shall  designate  to  a  staff 
member  the  responsibility  to: 


Federal  Register  /  Vol.  59, 


(a)  Determine  the  general  release 
needs  of  the  inmate  population: 

(b)  Coordinate  the  institution  release 
preparation  program; 

(c)  Chair  the  Release  Preparation 
Program  Committee; 

(d)  Contact  and  schedule  volunteers 
from  the  local  community  to  participate 
in  the  release  preparation  program. 

§571.12    General  cliaracterlstics. 

(a)  Staff  shall  structure  the  release 
preparation  program  to  make  extensive 
use  of  staff,  inmate,  and  community 
resources. 

(b)  Staff  shall  strongly  encourage  and 
support  an  inmate's  participation  in  the 
institution  release  preparation  program. 
Staff  shall  document  the  inmate's 
participation  in  the  program  in  the 
inmate's  central  file.     ^ 
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(a)  Determine  the  general  release 
needs  of  the  inmate  population; 

(b)  Coordinate  the  institution  release 
preparation  program; 

(c)  Chair  the  Release  Preparation 
Program  Committee; 

(d)  Contact  and  schedule  volunteers 
from  the  local  community  to  participate 
in  the  release  preparation  program. 

§571.12    General  characteristics. 

(a)  Staff  shall  structure  the  release 
preparation  program  to  make  extensive 
use  of  staff,  inmate,  and  community 
resources. 

(b)  Staff  shall  strongly  encourage  and 
support  an  irunate's  participation  in  the 
institution  release  preparation  program. 
Staff  shall  docimient  the  inmate's 
participation  in  the  program  in  the 
itunate's  central  file.     ^  !        ' 


§571.13    Institution  release  preparation 
program. 

(a)  The  institution  release  preparation 
program  shall  be  administered  by  the 
Release  Preparation  Program 
Committee. 

(b)  The  institution  release  preparation 
program  will  be  based  on  a  core 
curriculum  of  topics/ courses  organized 
into  six  broad  categories.  The  six 
categories  are: 

(1)  Health  and  nutrition. 

(2)  Employment. 

(3)  Personal  finance/consumer  skills. 

(4)  Information/community  resources. 

(5)  Release  requirements  and 
procedures. 

(6)  Personal  growth  and  development. 

(c)  To  assist  in  the  release  process,  the 
Warden  may.  in  accordance  with  the 
Bureau  of  Prisons'  rule  on  furloughs, 
grant  an  inmate  a  furlough  for  release 
preparation  purposes. 

(d)  Staff  shall  help  an  inmate  obtain 
proper  identification  (social  security 


card,  driver's  license,  bi.nh  certificate, 
and/or  any  other  documents  needed  by 
the  inmate)  prior  to  release. 

(e)  An  inmate  who  is  not  being 
released  through  a  Community 
Corrections  Center  (CCC)  may  ask  staff 
to  request  the  assistance  of  a  United 
States  Probation  Officer  in  establishing 
a  release  plan.  Bureau  staff  are  to 
encourage  the  inmate  to  give  at  least  one 
emplojTnent  lead  or  contact.  Where  the 
inmate  or  the  inmate's  family  has 
already  identified  employment,  the  case 
manager  shall  notify  die  United  States 
Probation  Officer  so  that  the  usual 
verification  of  release  plans  may  be 
made.  Where  employment  has  not  been 
identified,  the  case  manner  shall  notify 
the  United  States  Probation  OSTicer  of 
the  employment  need.  This  notification 
should  ordinarily  occur  at  least  six 
weeks  prior  to  the  inmate's  release. 

(FR  Doc.  94-16693  Filed  7-«-94:  8  -JS  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prteons 

List  of  Bureau  c$  Prisons  Institutions 

AGENCY:  Bureau  bf  Prisons,  Justice. 
ACTION:  Notice. 


SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  a  consolidated 
listing  of  its  institutions.  The  following 
institutions  have  been  added  to  the 
listing:  Federal  Gorrectionai  Institutions 
at  Ciunberland,  hdaryland;  Gre«iville, 
Illinois;  and  Pek^,  Illinois;  a  Federal 
Medical  Center  at  Carswell,  Texas;  and 
a  Federal  Transportation  Center  at 
Oklahoma  Qty,  Oklahoma.  The  former 
Federal  CorrecticBial  institution  at  Fort 
Worth,  Texas  ha4  been  redesignated  as 
a  Federal  Medical  Center.  The  Federal 
Prison  Carr  p  at  TVndall  Air  Force  Base 
and  the  Federal  Medical  Center  at 

ia  have  been  closed 
i  have  been  removed 
Finally,  the  names  of 
certain  Bureau  institutions  located  on 
military  reservati  ans  have  been 
shortened  for  the  sake  of  consistency 
and  ease  of  reference. 


Carville,  Louisia 
and  consequent! 
from  the  listing. 


cf 


ADDRESS:  OfBce 
Bureau  of  Prisoni 
HOLC  Room  754 
20534. 


General  Counsel, 
,  320  Rrst  Street  NW. 
Washington,  DC 


FOR  FURTHER  INFOU«ATION  CONTACT:  Roy 
Nanovic,  (202)  514-6655. 

SUPPLEMENTARY  INFORMATION:  Attorney 
General  Order  NcL  646-76  (41  FR 
14805),  as  amended,  classifies  and  lists 
the  various  Burea  ii  of  Prisons 
institutions.  Attoi  ney  General  Order  No. 
960-81,  Reorgani  ^tion  Regulations, 
published  in  the  I  'ederal  Register 
October  27,  1 981   at  46  FR  52339  et 
seq.)  delegated  to  the  Director,  Bureau  of 
Prisons,  in  28  CFll  0.96(q),  the  authority 
to  establish  and  d  isignate  Bureau  of 
Prisons  institutioi  is.  The  last  listing  of 
the  Bureau's  insti  utions  was  published 
in  the  Federal  Re]  ister  on  August  20, 
1993  (58  FR  4442  ). 

This  notice  is  ni  )t  a  rule  within  the 
meaning  of  the  A(  ministrative 
Procedure  Act,  5  1  J.S.C.  551(4),  the 
Regulatory  Flexib  lity  Act.  5  U.S.C. 
601(2),  or  Executive  Order  No.  12291, 
Sec.  1(a). 

By  virtue  of  the  [authority  vested  in 
the  Attorney  General  in  18  U.S.C.  3621. 
4001.  4003,  4042,  «)81,  and  4082 
(repealed  in  part  C  ictober  12,  1984)^nd 
delegated  to  the  D  rector.  Bureau  of 


Prisons  by  28  CFR  0.96(q).  it  is  hereby 
ordered  as  follows: 

The  following  institutions  are 
established  and  designated  as  places  of 
confinement  for  the  detention  of 
persons  held  under  authority  of  any  Act 
of  Congress,  and  for  persons  charged 
writh  or  convicted  of  offenses  against  the 
United  States  or  otherwise  placed  in  the 
custody  of  the  Attorney  General  of  the 
United  States. 

A.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  U.S.  Penitentiaries: 

(1)  Allenwood.  Pennsylvania; 

(2)  Atlanta,  Georgia; 

(3)  Florence,  Colorado; 

(4)  Leavenworth,  Kansas; 

(5)  Lewisburg,  Pennsylvania; 
(6}  Lompoc,  California; 

(7)  Marion,  Illinois;  and  - 

(8)  Terre  Haute,  Indiana. 

B.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  Federal  Correctional  Institutions: 

(1)  Allenwood,  Pennsylvania  (Low 
Security); 

(2)  Allenwood.  Pennsylvania 
(Medium  Security); 

(3)  Ashland.  Kentucky; 

(4)  Bastrop.  Texas;  •     - 

(5)  Big  Spring.  Texas; 

(6)  Butner,  North  Carolina; 

(7)  Cumberland,  Maryland; 

(8)  Danbury,  Connecticut; 

(9)  Dublin.  California; 

(10)  El  Reno,  Oklahoma; 

(11)  Englewood,  Colorado; 

(12)  Estill,  South  Carolina; 

(13)  Fairton,  New  Jersey; 

(14)  Florence,  Colorado; 

(15)  Fort  Dix,  New  Jersey; 

(16)  Greenville.  Illinois; 

(17)  Jessup,  Georgia; 

(18)  La  Tuna,  Texas; 

(19)  Lompoc,  California; 

(20)  Loretto,  Pennsylvania; 

(21)  Manchester,  Kentucky; 

(22)  Marianna,  Florida; 

(23)  McKean,  Pennsylvania; 

(24)  Memphis,  Tennessee; 

(25)  Milan,  Michigan; 

(26)  Morgantown,  West  Virginia; 

(27)  Oakdale,  Louisiana  (formerly 
Oakdale  I); 

(28)  Otisville,  New  York; 

(29)  Oxford,  Wisconsin: 

(30)  Pekin,  Illinois; 

(31)  Petersburg.  Virginia; 

(32)  Phoenix,  Arizona; 

(33)  Ray  Brook.  New  York; 

(34)  Safford.  Arizona; 

(35)  Sandstone,  Minnesota; 

(36)  Schuylkill,  Pennsylvania; 


(37)  Seagoville,  Texas; 

(38)  Sheridan,  Oregon; 

(39)  Talladega,  Alabama; 

(40)  Tallahassee,  Florida; 

(41)  Terminal  Island,  California;' 

(42)  Texarkana,  Texas; 

(43)  Three  Rivers,  Texas;  and 

(44)  Tucson,  Arizona. 

C.  The  Bureau  of  F*risons  institutions 
at  the  following  locations  are  designated 
as  Federal  Prison  Camps: 

(1)  Alderson,  West  Virginia; 

(2)  Allenwood,  Pennsylvania; 

(3)  Boron,  California; 

(4)  Bryan,  Texas; 

(5}  Duluth,  Minnesota; 

(6)  Eglin,  Florida; 

(7)  El  Paso,  Texas; 

(8)  Montgomery,  Alabama; 

(9)  Millington,  Tennessee; 

(10)  Nellis.  Nevada; 

(11)  Pensacola,  Florida; 

(12)  Seymour-Johnson,  North 
Carolina;  and 

(13)  Yankton,  South  Dakota. 

D.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  house  inmates 
who  are  primarily  pre-trial  detainees 
and  are  designated  as: 

Federal  Detention  Center 

(1)  Oakdale,  Louisiana  (formerly 
Oakdale  II). 

Metropolitan  Correctional  Centers 

(1)  Chicago,  Illinois; 

(2)  Miami,  Florida; 

(3)  New  York.  New  York;  and 

(4)  San  Diego,  California. 

Metropolitan  Detention  Centers 

(1)  Brooklyn,  New  York; 

(2)  GuajTiabo,  Puerto  Rico;  and 

(3)  Los  Angeles,  California. 

E.  The  Bureau  of  Prisons  institution  at 
Springfield,  Missouri  is  designated  as 
the  U.  S.  Medical  Center  for  Federal 
Prisoners. 

F.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  Federal  Medical  Centers: 

(1)  Carswell,  Texas; 

(2)  Fort  Worth.  Texas; 

(3)  Lexington,  Kentucky;  and 

(4)  Rochester,  Minnesota. 

G.  The  Bureau  of  Prisons  institution  at 
Oklahoma  City,  Oklahoma  is  designated 
as  the  Federal  Transportation  Center. 
Wade  B.  Houk, 

Acting  Director,  Federat  Bureau  of  Prisons. 
fPR  Doc.  94-16694  Filed  7-8-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Federal  Interagency  Coordinating 
Council  Meeting  (PICC) 

AGENCY:  Federal  Inleragency 
Coordinating  Council,  Education. 
ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenaa  of  a  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council.  Notice  of  this 
meeting  is  required  under  section  685(c) 
of  the  Individuals  vith  Disabilities 
Education  Act,  as  a  nended,  and  is 
intended  to  notify  t  le  general  public  of 
their  opportunity  t<  attend  the  meeting. 
The  meeting  will  b<  accessible  to 
individuals  with  di  ^abilities. 
DATE  AND  TIME:  July  28,  1994.  from  1 
p.m.  to  4:30  p.m. 
ADDRESS:  Hubert  H,  Humphrey 
Building,  room  703  \J727A,  200 
Independence  Aver  ue  S\V., 
Washington,  DC  20:  !02. 
FOR  FURTHER  INFORniATWN  CONTACT: 
Connie  Gamer,  US,  Department  of 
Education,  400  Maryland  Avenue  SVV.. 
room  4613,  Switzer  Building, 
Washington.  DC  20!  t)2-^644. 
Telephone:  (202)  2C  5-8124.  Individuals 
who  use  a  telecomnmnitations  device 
for  the  deaf  (TDD)  r^av  call  (202)  20.'v- 
8170. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Interagency  Coordinating 


Council  (FICC)  is  established  under 
section  685  of  the  Individuals  with 
Disabilities  Education  Act,  as  amended 
(20  O.S.C.  1484a).  The  Council  is 
established  to:  (1)  minimize  duplication 
across  Federal,  State  and  local  agencies 
of  programs  and  activities  relating  to 
early  intervention  services  for  infants 
and  toddlers  with  disabilities  and  their 
families  and  preschool  services  for 
children  with  disabilities;  (2)  ensure 
effiective  coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  a.ssistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  or 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services. 


At  this  meeting  the  FICC  plans  to:  (l) 
Update  the  membershi  p  on  the  IDEA 
reauthorization  process;  and  (2)  discuss 
innovations  in  the  use  of  information- 
highway  technology  by  children  with 
disabilities  and  their  families. 

The  meeting  of  the  FICC  is  open  to  the 
public.  Written  public  comment  will  be 
accepted  at  the  conclusion  of  the 
meeting.  These  comments  will  be 
included  in  the  summary  minutes  of  the 
meeting.  The  meeting  will  be  physically- 
accessible  with  meeting  materials 
provided  in  both  braille  and  large  print. 
Interpreters  for  persons  who  are  hearing 
impaired  will  be  available.  Individuals 
with  disabilities  who  plan  to  attend  and 
need  other  reasonable  accommodations 
should  contact  the  contact  person 
named  above  in  advance  of  the  meeting. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  400 
Maryland  Avenue  S\V.,  room  4613, 
Switzer  Building,  Washington,  DC 
20202-2644,  from  the  hours  of  9  a.m  to 
5. p.m. .weekdays,  except  Federal 
holidays. 
Thomas  F.  Hehijr, 

Acting  Assistont  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
I FR  Doc.  94-1 66.34  Pi  led  7-8-94 ;  8:4  5  nm  1 
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CFR  PARTS  AFFECTED  DURING  JULY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  arxJ  sectioris  affected  by  documents  published  since  ttie 
revision  date  of  each  title. 


3  CFR 

Administrative  Orders: 
Presidential  Determinations: 
No.  94-29  of 

June  27,  1994 35211 

Memorandums: 

June  30,  1994 , 34341 

Prociamatlons: 
6641  (See  Proc. 

6704) 34329 

6704.. „_ „....34329 

6705 34343 

ExoctithfO  Ordsrst 
1919'/^  (Revoked  in 

part 

by  PLO  7065). 35054 

12002  (See  EO 

12923) 34551 

12214  (See  EO 

12923) _34551 

12735  (See  EO 

12923) .34551 

12755  (See  EO 

12923) 34551 

12851  (See  EO 

1 2923) 34551 

12923 ^ .34551 

5  CFR  , 

1 79 352 1 3,  3521 5 

2610 — 34755 

2634 „34755 

2636 34755 

2641 34755 

Propo»>d  Rules: 

575 34393 


7  CFR 

272 

275 

283 

916 

917. 

928 

947 

981 


34553 

34553 

33897 

33897 

-•. 33898 

33900 

35222 

1205 33901 

1421 _ 34345 

1755 34353.  34899 


..33922 


1036 

8  CFR 

103 „ 33903 

245 33903 

245a 33903 

264 „ _ 33903 

274a „ 33903 


97 34756 

Ch.  Ill 34375 

Proposed  Rules: 

317_. 34396 

10  CFR 

710 35178 

Proposed  Rules: 

1003 34767 

12  CFR 

Proposed  Rules: 

220 33923 

230 „ 35271 


14  CFR 

21 -34572 

23 _ 34572 

39 34574,  34576,  34757, 

34758, 34899. 34967,  35234. 

35236, 35237, 35238, 35240. 

35242, 35244, 35246, 35247 

71 34577,  34758,  34759. 

34760.  35248 

91 _„ 34578 

97 „ 35248,  35250 

Proposed  RulM: 

21 34779 

23 . 35196 

33 _35272 

39 34396,34584 

71....; 34192.  34585 

93 . 34192 

18  CFR 

4 „...„34968 

305 34014 

Proposed  Ru^ss: 

300 „ 34780 

301 : ^ 34780 

303 _ 34780 

1 117 33925 

1 307 35058 

1 500 — -33928. 

33932 

17  CFR 

1 3437S 

33 ^ 34376 

190 _.34376 

Proposed  Rules: 

240 _ 34781 

18  CFR 

Proposed  Rules: 
35 „ 


.35274 


9  CFR 

92 


.34375 


19  CFR 

174 

20  CFR 

416 


.34970 


.33906 


IMI 


11 


21CFR 

510 

520. 

568 

1220 


..33!  08. 


Proposed  Rutes: 

341 _. 


22CFA 

60..™.... 
61 ., 

62..~:..„ 

63 ::.. 

64  .._-*.. 

66 — .... 
514  _ 


23CFA 

655...:L.;- -., 

24  CFR 

791 ...._; _.„_ 

3280 ..,.. 

Proposad  AuIm; 
43 „ 

looZZZ!!!!!! 

570.;-..... ... 


26  CFR 

1 ..- 34971,  36<j30 

3i...;.._.„..^ : 

40....: 

602..... 

Proposed  Rules: 

1 34398.  36066 

31 „ 

40 :.. 


......34<  71 


28  CFR 

551 

571 


29  CFR 

1910 


Pn>posed  RuteS: 

Ch.  XXVI 

Ch.  XL 

••915 


30  CFR 

944 ,._.. 

Proposed  Rules: 

75... -s.. 

920..;.- :^;.. 


31  CFR 

550,.;..:....... 

32  CFR 

90;.^.;.......: 

91. .:...:....:.. 

369L...;....... 
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.33908 
35251 
.35251 
.35252 

.34781 


33909 

33909 

33909 

33909 

33909 

33909 

34760 


.33909 


.34578 
.35253 
.34294 

..34300 
.34300 
.34902 
.34300 


,36414. 
..36414 
.35414 
,35030 


3,35418 
.35418 
.35418 


.34742 
.36456 


33J 10,  34580 


.35067 
.35067 
.34586 


....35255 


-....36071 
-.35289 


35259 


..34382 
.34382 
.35261 


383 ~. 

384 

389 

552 

706 

Proposed  Rutes: 

553 , 


.34382 

35262 

34382 

.34581.34761 
35033 


.34782 


33  CFR 

4 : 3421 0 

130 3421 0 

131 ^ .34210 

1 32 „; . .3421 0 

137 — ; 34210 

138 _ 34210 

Proposed  Rules: 

165..- 35290 

322 ; 34783 

334 .V. „33939 


34  CFR 

74 

77 

641 

668 

682 

685 ;, 

690 ..... 

Proposed  Rules: 
Ch.  VI , 


34722 

.......34722 

.. 34193 

.34964 

,.-...34278 
.......34964 


.34398 


36  CFR 

704 


.35034 


38  CFR 

3 


.34382,  35265 


39  CFR 

111 


.33911 


40  CFR 

9 „ 33912,34070 

52 33914,  34383.  35035, 

35036.35044,35411 

81 35044 

85 33912 

86 33912 

112 34070 

141 34320 

142 .34320 

27 1 35266 

372 34386 

600....:_ _ 33912 

Proposed  Rules: 

Crtl „... ...33940 

51 352^ 

52 33941,  34399,  34401. 

35072,35079 

81 „ 35079 

185... -... 33941 

43  CFR 

Public  Lartd  Order 

7055 - ;........34899 


7064 34582 

7065 „ 35054 

7069 , 35267 

45  CFR 

Proposed  Rules: 

615 ...35079 

47  CFR 

22 35054 

73 34391.  34766,  35055. 

35268 

80 ...~ 35268 

87 .....;.....35268 

Proposed  Rules: 

61 ; 33947 

64....... ;.;....„-4...33947 

69! ....;:..:.....33947 

73 34404,  34405,  35081, 

35082.35292.35293 

48  CFR 

Moposed  Rules: 

926. ........35294. 

952 :_. 35Z9A 

970...^ :....:.,„..35294 

49  CFR  ,^>.^ 

172 .J... .,..:;i...:l!:v;;.35411 

392...; 34708 

393: .„.:....34708,  34712 

1066.;-:... :....;........34392 

Proposed  Rules: 

541. _.....:3508 

571 , 34405,35298,  35300 

50  CFR 

229;! ;::.:... 34899 

651...... .:....-;._'....'. 35056 

658.;...- .....;...  34582 

672 „.....;.„;;.: .35056 

675 33920.  34392,  34583, 

35066. 35057 

681 35270 

Proposed  Rules: 

17 34784,  35089,  35303, 

35304.35305,36307 

222 35089 

644 35308 

654 33947 

UST  OF  PUBLIC  LAWS 

This  is  a  contlnoiog  list  of 
public  bills  trofrt  the  cuffent 
ses&on  o1  Congress  which 
have  become  Federal  laws,  it 
may  be  used  in  conjunction 
with  -P LUST  (Public  Laws 
OpcJate  Service)  on  202-623- 
6641.  The  text  o1  taws  Tsijiol 
published  in' the  Federal  '. 
Register  but.  may  be  ordered 
«n,  individual  psmpnlet  fp>m 


(referred  to  as  "slip  laws'O 
(rom  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone.  202-512- 
2470). 

H.R.  1758rt».L.  103-272 

To  revise,  codify,  and  enact 
without  substantive  change 
certain  general  arxl  permanent 
laws,  related  to  transportation, 
as  subtitles  II,  HI,  and  V-X  of 
title  49,  United  States  Code, 
TransportatJofT',  and  to  make 
a&tef  technical  improvements 
in  the  (kxJe.  (Juty  5,  i994; 
108  Stat.  745;  657  pages) 

KR.  2559/P.L  103-273 

To  designate  the  Federal 
building  located  at  601  East 
12th  Street  in  Kansas  City, 
Hfflssourj,  as  the  "Richard 
Bolting  Federal  Building"  and 
the  United  States  Courthouse 
located  at  Ninth  and  Locust 
Streets,  in  Kansas  City, 
Missouri,  as  the  "Charles 
Evans  Wtiittaker  United  States 
Courthouse".  (July  5,  1994; 
108  Stat.  1402;  1  page) 

M.R.  3724/P.L  103-274 
To  designate  the  United 
States  courtfKXJse  locsted  m 
Bridgeport,  Comecticul,  as  the 
"Brien  McN^ahon  Federal 
Building".  (Juty  6,  1994;  108 
Slat.  1403;  1  page)       -^       - 

H.R.  456a/P.L.  103-275 

Making  suppiemenial 
appropriations  for  the 
Department  of  Housing  end 
Urban  Developn^nt  for  the 
Ttscal  year  ending  September 
30,  1994,  and  for  other 
purposes.  (July  5,  1994;  108 
Stat.  1404;  2  pages) 

M.R.  4581/P.L  103-276 

To  provide  for  the  imposiJicn 
of  temporary  fees  in 
cor>r>ec1ion  with  the  handiir-g 
of  complaints  of  violations  of 
tf)e  Penshable  Agricutturai 
Commodities  Ad,  i930.  (Ji!*y 
5,  1994;  108  Staf.  1406;  l 
page) 

H.R.  4635/P.L.  103-277 
To  extend  ttie  Export 
AdiTtinistration  Act  of  i979. 
(July  5.  1994;  108  Stat  1407, 
1  page) 
Last  List  July  8,  1994 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  f 

published  weekly.  It  is  arranged  in  the  order  of  CFR  ti 

numbers,  prices,  and  revision  dates. 

An  asterisk  {*)  precedes  each  entry  that  has  been  iss 

week  and  which  is  now  available  for  sale  at  the  Gove 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  con 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CF 
Affected),  which  is  revised  monthly. 
The  annual  rate  for  subscription  to  all  revised  volume; 
domestic,  S207.25  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  ore 
accompanied  by  remittance  (check,  money  order,  GP 
Account,  VISA,  or  Master  Card).  Charge  orders  may  I 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (2 
from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your 
to  (202)  512-2233. 

Title                                   Stock  Number  Prio 

1.  2  (2  Reserved) (869-022-00001-2) $5.C 

3  (1993  Compiloton 
and  Ports  100  and 
101) (869-022-00002-1) 33.0 

4 (869-022-00003-9) 5.5 

5  Parts: 

1-699  (869-O22-O0004-7)  .. 

70O-1 199 (869-022-00005-5)  .. 

1200-£nd,  6  (6 
Reserved) (869-022-00006-3) .. 


22.0 

19.0 

230 


7  Parts: 

0-26  (869-022-00007-1)  ... 

27-45  (869-022-OOOOM))  ... 

46-51   „...: (869-022-00009-8)  ... 

52  (869-022-00010-1)  ... 

53-209 (869-022-0001 1-0)  ... 

210-299 (869-022-00012-8)  ... 

300-399 (869-022-00013-6)  ... 

400-699 „ (869-022-000 14-4)  ... 

700-899 (869-022-00015-2)  ... 

900-W9 (869-022-00016-1)  ... 

1000-1059  (869-022-00017-9)  ... 

106O-1 1 19 (869-022-00018-7) 15.01 

1 120-1 199  ; (869-022-000 19-5 12.01 

1200-1499  (869-022-00020-9) 30.01 

1500-1899  (869-022-0002 1-7) 30.0( 

1900-1939 (869-022-00022-5) 15.0( 

1940-1949  (869-022-00023-3) 30.0( 

1950-1999  (869-022-00024-1) 35.0( 

2000-£nd (869-022-00025-0)  ......      14.0( 


21.0 

14.0 
20.0 
30.0 
23.0 
32.0 
16.0 
18.0 
22.0 
34.0 
23.0( 


22.0( 

29.0( 
23.0( 


8 ....;..... (869-022-00026-8)  . 

9  Parts: 

1-199  (869-022-00027-6)  . 

200-£nd (869-022-00028-4) . 

10  Parts: 

0-50  ; (869-022-00029-2) 29.0( 

51-199 (869-022-00030-6) 22.0C 

200-399 (869-022-00031-4) 15.0C 

400-499 (869-022-00032-2) 21  .OC 

500-€nd  , (869-022-00033-1) 37.0C 

11 (869-022-00034-9) M.OC 

12  Parts: 

1-199  (869-022-00035-7) .. 

200-219 (869-022-00036-5) .. 

•220-299  (869-022-00037-3)  .. 

300^99 (869-022-00038-1)  .. 

500-599 :...  (869-022-00039-0) .. 

600-€nd  (869-022-00040-3) .. 

13 (869-022-00041-1)  .. 


120C 
16.(X1 
28.0C 
22.00 
20.00 
32.00 

30.00 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  {*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printinq 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  sut»scription  to  all  revised  volumes  is  S829.00 
domestic,  S207.25  additional  for  foreign  mailing. 
Mail  orders  to  ttie  Superintendent  of  Documents,  Attn:  New  Orders 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order.  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  t>e  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  am.  to  4:00  p.m.  eastern  tinf>e,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

Title  Stock  Numt>er  Pr1c«       Revision  Date 

1.  2  (2  Reserved) (869-022-00001-2) $5.00        Jon.  1.  1994 

3  (1993  Compilotion 
and  Ports  100  and 
101) (869-022-00002-1)  .. 


33.00      iJon.  1.1994 


4 ...(869-022-00003-9) 5.50 

5  Parts: 

1-699  (869-022-00004-7) 

700-1 199 (869-022-00005-5) 

1200-£nd.  6  (6 
Reserved) (869-022-00006-3) 

7  Parts: 

0-26  (869-022-00007-1) 

27-45  (869-022-OOOOa-O) 

46-51  „...: (869-022-00009-8) 

52  (869-022-00010-1) 

53-209 (869-022-0001 1-0)  , 

210-299  


(869-022-000)2-8) 32.00 


300-399 (869-022-00013-6) 

400-699 (869-022-00014-4) 

700-899 (869-022-00015-2) 

900-W9 (869-022-00016-1) 

1000-1059  (869-022-00017-9) 

1060-1119  ..(869-022-00018-7) 

1120-1199  (869-O22-00019-5  . 

1200-1499  (869-022-00020-9) 

1500-1899  (869-022-00021-7)  , 

1900-1939 (869-022-00022-5)  . 

1940-1949 (869-022-00023-3)  . 

1950-1999  .;.......  (869-022-00024-1)  , 

2000-£nd (869-022-00025-0)  . 

8 (869-022-00026-8)  . 

9  Parts: 

1-199  (869-022-00027-6) . 

200-£nd  (869-022-00028-4) . 

10  Parts: 

0-50  ; (869-022-00029-2)  . 

51-199 (869-022-O0030-6) . 

200-399 (869-022-00031-4)  . 

400-499 „.  (869-022-00032-2)  . 

500-€nd (869-022-00033-1)  . 

11  (869-022-00034-9) . 

12  Parts: 

1-199  (869-022-00035-7)  . 

200-219 (869-022-00036-5)  . 

•220-299  (869-022-00037-3)  . 

300-499 (869-022-00038-1) . 

500-599 „.;...  (869-022-00039-0)  . 

600-€nd (869-022-00040-3) . 

13 (869-022-00041-1)  .. 


5.50 

Jon.  1 

,  1994 

22.00 

Jan.  1 

,  1994 

19.00 

Jon.  1 

,  1994 

23.00 

•Jan.  1 

,  1994 

21.00 

Jon.  1 

,  1994 

14.00 

Jan.  1 

,  1994 

20.00 

«Jan.  1 

.  1993 

30.00 

Jan.  1 

,  1994 

23.00 

Jon,  I 

,  1994 

32.00 

Jan.  1 

,  1994 

16.00 

Jon.  1 

,1994 

18.00 

Jan.  1 

,  1994 

22.00 

Jan.  1 

,  1994 

34.00 

Jan.  1 

,  1994 

23.00 

Jon,  1 

,  1994 

15.00 

Jan.  1 

,  1994 

12.00 

Jan.  1 

,  1994 

30.00 

Jan.  1 

,  1994 

30.00 

Jan.  1 

,  1994 

15.00 

Jan.  1 

,  1994 

30.00 

Jan.  1 

,  1994 

35.00 

Jan.  1, 

,  1994 

14.00 

Jan.  1, 

,  1994 

22.00 

Jan.  I, 

1994 

29.00 

Jan.  1, 

1994 

23.00 

Jan.  1, 

1994 

29.00 

Jan.  1, 

1994 

22.00 

Jon.  1, 

1994 

15.00 

*Jon.  1, 

1993 

21.00 

Jon.  1. 

1994 

37.00 

Jon.  1, 

1994 

14.00 

Jon.  1, 

1994 

12.00 

Jon.  1. 

1994 

16.00 

Jon.  1, 

1994 

28.00 

Jon.  1. 

1994 

22.00 

Jon.  1, 

1994 

20.00 

Jon.  I, 

1994 

32.00 

Jan.  1. 

1994 

30.00 

Jon.  1, 

1994 

TWe 


Stock  Number 


Price       Revision  Date 


14  Parts: 

1-59 (869-022-00042-0) 

60-139 (869-022-00043-8) 

140-199 (869-022-00044-6) 

200-1199 (869-022-00045-4) 

1200-€nd (869-O22-00046-2) 

15  Parts: 

0-299  (869-022-00047-1) 

300-799 (869-022-00048^) 

800-End  (869-022-00049-7) 


32.00 
26.00 
13.00 
23.00 
16.00 

15.00 
26.00 
23.00 


16  Parts: 

0-149  (869-022-00050-1) 6.50 

150-999 (869-022-00051-9) 18.00 

1000-£nd (869-O22-00O52-7) 25.00 

17  Parts: 

1-199  (869-019-00054-2)  .. 

200-239 (869-0 19-00055-1)  .. 

240-€nd  (869-019-00056-9)  .. 


18.00 
23.00 
30.00 

16.00 
19.00 
15.00 
11.00 

35.00 
12.00 

20.00 
31.00 
31.00 

21  Parts: 

1-99  (869-019-00066-6) 15.00 

100-169 (869-019-00067-4) 21.00 

170-199 (869-019-00068-2) 20.00 

200-299 (869-022-00069-1) 7.00 

300-499 (869-0)9-00070-4) 34.00 

500-599 (869-0)9-00071-2) 21.00 

•600-799  (869-022-00072-1) 850 

800-1299  (869-019-00073-9) 22.00 

1300r£nd (869-022-00074-8) 13.00 

22  Parts: 

1-299  :  (869-019-00075-5) 30.00 

300-£nd  (869-022-00076-4) 23.00 


18  Parts: 

1-149  (869-019-00057-7) 

150-279 (869-022-00058-6) 

280-399 (869-0)9-00059-3) 

400-£nd (869-022-00060-8) 

19  Parts: 

1-199  (669-019-00061-5) 

200-End  (869-O22-00062-4) 

20  Parts: 

1-399 (869-022-00063-2) 

400^99 (869-019-00064-0)  . 

500-End  (869-022-O0065-9)  . 


23  ., (869-019-00077-1) 

24  Parts: 

0-199  (869-019-00078-0) 

200^99 (869-0)9-00079-8) 

500-699 (869-022-00080-2) 

700-1699 (869-0)  9-0008  )-0) 

1700-£nd (869-019-O0082-8) 

25 (869-O19-00083-6) 


38.00 
36.00 
20.00 
39.00 
15.00 

31.00 

26  Parts: 

§§1.0-1-1.60 (869-019-00084-4) 21.00 

§§1.61-1.169 (869-019-00085-2) 37.00 

§§  1.17O-1.3O0 (869-019-00086-1) 23.00 

§§1.301-1.400 (869-019-00087-9) 21.00 

§§  1.401-1.440 (869-019-00088-7) 31  00 

§§1.441-1.500  (869-019-00089-5)  23.00 

§§1.501-1.640 (869-019-O009O-9) 20.00 

§§1.641-1.850 (869-019-00091-7) 24.00 

§§  1.851-1.907  (869-019-00092-5) 27.00 

§§1.908-1.1000 (869-019-00093-3)  ..;...  26.00 

§§1.1001-1.1400  (869-019-00094-1) 22.00 

§§  1.1401-End  (869-019-00095-0) 31.00 

2-29 (869-019-00096-8) 23.00 

30-39  (869-019-00097-6) 18.00 

40-49  (869-0 19-0009&-4) 13.00 

50-299  ..._ (869-019-00099-2) 13.00 

30O499 (869-017-00100-0) 23.00 

500-599 (869-022-00 101--9) 6.00 


Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 


1994 
1994 
1994 
1994 
1994 


Jon.  1,  1994 
Jon.  I,  1994 
Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 

Apr.  1,  1993 
June  1,  1993 
June  1,  1993 

Apr.  1,  1993 
Apr.  1,  1994 
Apr.  1,  1993 
Apr.  1,  1994 

Apr.  1,  1993 
Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1,  1993 
Apr.  1,  1994 

Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1994 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1994 
Apr.  1,  1993 
Apr.  1,  1994 

Apr.  1,  1993 
Apr.  1,  1994 


21.00   Apr.  1,  1993 


Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1994 
Apr.  1,  1993 


Apr.  1 
Apr.  1 


1993 
1993 


Apr,  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  ),  )993 
Apr.  ),  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr,  1,  1993 
Apr.  1,  1993 
*Apr.  1,  1990 


IV 
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TMto 

«0-€nd  .. 

27Pans: 

»-199  

200-{nd  .. 


(8W-0W^»l(»-4) 37.00 

....  (869-022-00104-3)  „....      J3.00 


28  Part* 

1-42  „ 

itj'Ono  ■•••««•••••■•*>•.« 

29Parts: 

0-99  ....„ „.„ 

100-499  

50(W99 

900-1899  

1900-1910  (§§  1901.1 

1910.999)  

1910  (§§  loiO.lOOO  fo 

end)  „ „ 

1911-1925  

1926 „ 

1927-£nd 


to 


30  Parts: 

1-199  ..._. 
200hW9... 
700-£n<l  .. 

31  Parts: 

0-199  

200-€nd  .. 


32  Parts: 

1-39,  Vol  I .. 

1-39,  Vo<.  H  . 
1-39,  Vol.  Ill 

1-190  

191-399  

400-629  

630-699  ._... 

700-799  

800-£nd  

33  Parts: 

1-124  .._ 

125-199  

200-End  ..... 

34  Parts: 

1-299  

300-399  

400-€n<J  

35  


36  Parts: 

1-199  

200-€f>d  .. 

37  


38  Parts: 

0-17  

la-tnd  ... 

39  


40  Parts: 

1-51  _. 

52  ^. 

53-59  

60  

61-ao  ..._ 

81-85  .._.. 

86-99  . 

100-149  ... 
150-189  ... 
190-259  ... 
260-299  ... 
300-399  ... 
400-424  .„ 
425-699  „. 
700-789  ... 


Stock  Humttf  Price 

.  (869-019-00102-6) 8.00 


.  (869-019-00105-1) 27.00 

.(869-019-00106-9)  „...  21.00 

(869-019-00107-7) 21.00 

.  (869-019-00108-5) 9.50 

.  (869-019-00109-3)  _...  36.00 

.  (869-019-001 10-7)  _....  17.00 


Revision  Date 
Apf.  1,  1993 

Apf.  1,  1993 
Apr.  1.  1994 

July  1.  1993 
July  I,  1993 

July  1,  1993 
July  1,  1993 
July  1.  1993 
July  1,  1993 


Title 


Stocli  Number 


(869-019-00111-5) 31«)        July  1,  1993 


.  (869-019-001 12-3) 2]J0O 

.  (869-019-00113-1)  „....  22X0 

.  (869-019-001 14-0) 33X10 

(869-019-001 15-8) 36.00 


(869-019^)01 16-6) 27i)0 

(869-019-001 17-4)  .„..     20i)0 
(869-019-001 18-2) 27SXi 


(869-019-00119-1) 18J» 

.  (869-O19-0012O-4) 29.00 


15.00 

....: „ _ 19.00 

..- 18.00 

..  (869-019-00121-2) 30.00 

..  (869-O19-O0122-1)  ..„..  36.00 

..  (869-019-00123-9) 26.00 

..  (869-019-00124-7) 14.00 

..  (869-019-00125-5) 21.00 

..  (869-019-00126-3) 22.00 


.  (869^)19-00127-1) 20.00 

.  (869-019-00128-0) 25  00 

.  (869-019-00129-8) 24.00 

.  (869-019-00130-1) 27.00 

.  (869-019-00131-0) 20.00 

(869-019-00132-8) 37.00 

(869-019-001 3>6) 12.00 


..  (869-019-00134-4) 16.00 

..  (869-019-00135-2) 35.00 

..(869-019-00136-1) 2000 


(869-019-00137-9) 31.00 

...(869-019-00138-7) 30.00 

.  (869K)lW)0139-5) 17.00 


..  (869-019-00140-9) 39,00 

..  (869-O19-O0141-7) 37.00 

.(869-019-00142-5) 11.00 

..(869-019-00143-3)  35.00 

..  (869-019-00144-1) 2900 

.  (869-O19-O0145-0) 21.00 

.  (869-O19-0O146-8) 39.00 

.(869-019-00147-6) 36.00 

.  (869-019-00148-4) 24.00 

.  (869-019-00149^2) 17.00 

.  (869-019-00150-6) 39.00 

.  (869-019-00151-4) 18.00 

.  (869-019-00152-2) 27O0 

.  (869-019-0015^-1) 28.00 

.  (869-019-00154-9) 26.00 


JUy  1,  1993 
July  1,  1993 
July  1,  1993 
July  1.  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1.  1993 

2  July  1,  1984 

2July  1,  1984 

2July  1.  1984 

July  1,  1993 

July  1,  1993 

July  1,  1993 

*Juty  1,  1991 

July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1.  1993 

July  1,  1993 
July  1,  1993 

July  1,  1993 


July  1 
July  1 

July  1,  1993 


1993 
1993 


July  1,  1993 
July  1.  1993 
July  1.  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1.  1993 
July  1,  1993 
Ju^  1.  1993 
July  1,  1993 
July  1.  1993 
July  1,  1993 
July  1.  1993 
July  1.  1993 


Pnc0 
26.00 


79(Hnd (869-019-00155-7) .. 

4lChap«ara: 

1, 1-1  to  KIO \3J00 

1.1-11  lo  Appendix,  2  (2  Reserved) 13X)Q 

8 ; _...  4.50 

9 13.00 

1&-17  _ 9.50 

18,  Vd.  I,  Porls  1-5  13.00 

18.  Vol.  U,  Ports  6-19 13.00 

18,  Vol  M.  Ports  20-52 „ 13.00 

19-100  „ 13X10 

1-lOQ (869-019-00156-5)  _....  lOXJO 

101 (869-019-00157-3) XJOO 

102-200 (869-019-00158-1) 11.00 

201-End  (869-019-00159-0) 12O0 

42  Parts: 

1-399  — (869-019-00160-3) 24.00 

40(M29 (869-019-00161-1) 25.00 

430-Cnd  (869-019-00162-0)  _..„  36.00 

43  Parts: 

1-999  „ (869-019-00163-8) 2100 

1000-3999  (869-019-00164-6) 32O0 

4000-£nd  . — „ (869-019-00165-4)  .„...  14.00 

44  ._ (869-019-00166-2) 27.00 

45  Parts: 

1-199  (869-019-O0167-1) 22.00 

200-499  ..„ (869-019-00168-9) 15.00 

500-1 199 (869-019-00169-7) 30O0 

1200-€nd (869-019-00170-1) 22.00 

46  Parts: 

1-40  „ „ (869-019-00171-9) 18.00 

41-69  „ (869-019-00172-7) 16.00 

70-89  „ (869-019-00173-5) 8.50 

90-139  .„ „ (869-019-00174-3) 15.00 


140-155 (869-019-00175-1) 

156-165  .- (869-019-001 76-0) 

166-199 ; (869-019-00177-8) 

200-499 _ (869-019-00178-6) 

500-€nd  _ (869-019-00179-4) 


12.00 
17.00 
17.00 
TOJOO 
15.00 

47  Parts: 

0-19  (869-019-00180-8) 24.00 

20-39  (869-019-00181-6) 24.00 

40-69 (869-019-00182-4)  ......  14.00 

70-79  (869-019-00183-2) 23.00 

80-£nd (869-019-00184-1) 26.00 

48  Ctiapters: 

1  (Ports  1-51)  _ (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-0018^7)  .„...  23.00 

2  (Ports  201-251) (869-019-00187-5)  ...„.  16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6 (869-019-00189-1) 23.00 

7-14  (869-019-00190-5) i\J0O 

15-28  .... (869-019-00191-3) 31.00 

29-£nd  (869-019-00192-1) 17.00 

48  Parts: 

1-99  (869-O19-00193-0) 23.00 

100-177  ™ — (869-019-00194-8) 30.00 

178-199 (869-019-00195-6) 20.00 

200-399  _ (869-019-00196-4)  ......  27.00 

400-999 „....  (869-019-00197-2)  ._...  33.00 

100O-1 199  (869-019-00198-1) 18.00 

1200-€nd (869-019-00199-9) 22.00 

50  Parts: 

1-199  ...„ _ (869-019-00200-«) 20.00 

200-599  ..„ (869-019-00201-4) 21.00 

600-€nd  .„ (869-019-00202-2) 22.00 

ere  Index  and  Findings 


Aids 


.  (869-022-00053-5) 


38.00 


RevMenOale 
July  I.  1993 

)Juty  1. 1984 
iJuly  1.  1984 
iJuly  I.  1984 
iJuty  1,  1984 
iJuly  1.  1984 
JJuly  1.  1984 
sjuly  1. 1984 
sjulyl.  1984 
JJuly  1,  1984 
iJuly  1,  1984 
3July  1,  1984 
July  1.  1993 
July  1.  1993 
*Ju»y  1,  1991 
July  I,  1993 

(Del.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Ocl.  1,  1993 
Oct.  1,  1993 

Ocl.  1,  1993 

Ocl.  1,  J993 
Ocl.  1,  1993 
Ocl.  1.  1993 
Ocl.  1.  1993 

Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Ocl.  1,  1993 
Ocl.  1,  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1,  1993 
(Jet.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Ocl.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Ocl.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Ocl.  1.  1993 


Jon.  1,  1994 


Federal  Register  /  Vol. 

Titie                                   Stocic  Number  Price 

Complete  1994  CFR  set _ 829.01 

Microfiche  CFR  Edition: 

Complete  set  (one-time  moiling) 188.0( 

Complefe  set  (one-time  moiling) 188.0( 

Corrplete  set  (one-time  moiling)  223.0( 

SubscriDtion  (mailed  OS  issued) 244.0( 
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TiUe  Stock  Number  Price       Revision  Date  Individual  copies 2.00  1994 

Complete  1994  CFR  set ._ 829.00  1994  '  Because  rifle  3  is  on  annual  compikrton,  this  volume  and  oH  ptevKxs  volumes 

should  be  relamed  as  a  petmonent  refecence  source. 
MiCfOfiche  CFR  Edition:  ^The  July  l,  1985  edition  of  32  CfR  Ports  1-189  conloKu  a  note  only  lor 

Complete  set  (one-time  moiling)  ....; 188.00  1991        ^jLl"?' *^"^  .^.I!*  '^fJ"!  '^  ^  ^*^  t^^'f^  Reguiofwns 

*  m  Parts  1-39,  consult  the  tfwee  CFR  volun>es  issued  OS  of  July  1,  1984,  conlommg 

Complete  set  (one-time  moiling) 188.00  1992       ttx>se  ports. 

Complete  set  (one-time  moiling) 223.00  1993       J^^ZJ^,  'i  ',!",o^Jl  ^L^^LV^\  !:'°°  ^°"**'' .°  '^U^'' 

"  **         lor  Chapters  1  fo  49  inclusive   for  the  lull  text  of  procurement  regulahons 

Subscription  (moiled  OS  issued)  244.00  1994        in  Chapters  l  to  49.  consult  the  eleven  CFC  volumes  issued  as  of  July  I. 

1984  containmg  those  chapters. 

*Uo  onoendments  to  this  volume  were  promulgated  during  the  oeriod  Apr. 
1,  1990  fo  Mor.  31,  1994.  The  CFR  volume  issued  April  1,  1990,  should  be 
retained. 

'Mo  amendments  fo  this  volume  were  promulgated  during  the  perwd  July 
I.  1991  to  June  30,  1993  The  CFR  volu(T>e  issued  July  1,  1991,  should  be  retowed. 

*No  omendrrients  fo  this  volume  were  prorrxjlgoted  during  the  perKXJ  January 
1,  1993  to  December  31,  1993.  The  CFR  volurT>e  issued  January  1,  1993.  should 
•^  regained. 


^WJ"\^l|MA 


JIOM  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCfUFnON  SERVICE 


I  to  expect  your  renewal  Dodcc  and  keep  a  good  thing  oominf.  To  keep  our  subscription 
prfcet  down,  die  Government  Printing  OfiBce  mails  each  subscriber  only  one  renewal  notice.  You  can 
lean  wlieo  you  win  get  your  renewal  notice  by  checking  die  number  diat  follows  mondi/year  code  on 
die  top  tine  (tf  yoia- label  or  iAtntm  oi  fftu  exoifiipi^: 


•••••••••a 


A  aenewal  nockc  will  be 
wm  appraodmatdy  90  dayi 
befoBC  this  daoe. 


A  renewal  nodce  will  be 
lent  sppToximatcly  90  day* 
befcte  ditt  date. 


•«•••«•«•••«••••••••«• 


I  APR  SKITH212J 

ijOHN  SHTTH 
212  MAIK  STREET 
FGRESTVILLE  ND  20747 


DBC94  R  1     :  ;afRDO  SMITH212J 

J  JJOHN  SMITH 

•  :212  MAIN  STREET 

•  : FGRESTVILLE  MD  20747 


DEC94  R  1 


To  be  sure  diat  your  service  continues  widiout  interruption,  please  return  your  renewal  nodce  prompdy. 
If  your  subscription  service  is  discontinued,  sim|rfy  send  your  mailing  label  from  any  issue  to  die 
Superintendent  erf  Documents,  Washington,  DC  20402-9372  widi  die  proper  remittance.  Your  service 
will  be  reinstated. 

IbebangeyoiiraddreaB:  Please  SEND  YOUR  MAILING  LABEU  along  widi  your  new  address  to  die 
Sup»intendent  of  Documents,  Atm;  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM.  Washineton. 
DC  20402-9373.  — — 6»^ 

lb  inquira  aboot  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
yoor  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 


lb  order  n  new  sutMcription:  Please  use  die  order  form  provided  below. 


•5468 

DYES, 


SupaftMandeot  of  DocunMnta  Subscrlpdon  Order  Fomi 

er^ernry  subscriptions  as  Iblo^  lb  fax  your  o«l«.-^"5lS^ 

«A»crtpfens  to  Federal  Reij^ster  (F^;  fx:U«rig  the  daly  Federal  Regp^ 
ol  ^5ode  of  Federal  Fte^jblwns  Sections  Affected,  at  M90  r612.50  foreign 

aUacilptione  to  Federal  Regteter.  daily  ori^^  a=RDO).  at  M44  ("SSS  forai^ 


The  total  cost  of  nny  order  Is  $ Oncludes 

regular  shipping  and  handling.)  Price  sut>ject  to  change 


Comptny 


shipplne  an 
iy  or  (wrapnai 


(PiMM  typ«  «  prinQ 


AddWonrt  addmi.  Wntion  ina 


Street  addrflM 


City.  State.  Zip  odde 


For  prtvacyi  check  box  below: 

□  Do  not  make  my  nanw  availabie  to  other  mailers 
Checit  method  of  payment 
Q  Check  payatrfe  to  Superintendent  of  Documents 
QQPO  Deposit  Account    |    |    |    |    |    fyj-p) 
OVISA     □  MasterCard   LLllJcxpkation  data, 

I  I  I  H  t  I  I  I  I  I  I  I  t  I  I  I  I  i-n 

Thank  you  $or  your  oideft 


code 


Daytime  ptone  including 
Purchase  order  n«niber  (optlonaO 
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Rules  and  Regulatior 


This  sector)  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  generai 
applicability  and  legal  eflect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  piMshed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superirtender*  of  Documents.  Prices  of 
new  txx>ks  are  listed  in  the  first  FEDEFIAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart50 

Regulation  of  Advanced  Nuclear  Power 
Plants;  Statement  of  Policy 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  Policy  Statement 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  intends  to  improve 
the  licensing  environment  for  advan<»d 
nuclear  power  reactors  to  minimize 
complexity  and  uncertainty  in  the 
regulatory  process.  This  statement  gives 
the  Commission's  policy  regarding  the 
review  of,  and  desired  characteristics 
associated  with,  advanced  reactcos.  This 
policy  statement  is  a  revision  of  the 
final  policy  statement  titled  "Regulation 
of  Advanced  Nuclear  Power  Plants, 
Statement  of  Policy"  that  was  published 
on  July  8, 1986.  The  purpose  of  this 
revision  is  to  update  the  Commission's 
policy  statement  on  advanced  reactors 
to  reference  the  Commission's 
metrication  policy. 
EFFECTIVE  DATE:  July  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  P.  Sands,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  301-504-3154. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  8, 1988  (51  FR  24643),  the 
Commission  publi^ed  its  final  policy 
statement  on  advanced  reactors  in  the 
Federal  Register.  The  Commission's 
primary  objectives  in  issuing  the 
advanced  reactor  policy  statement  were 
threefold: 

•  First,  to  maintain  the  earliest 
possible  interaction  of  applicants, 
vendors,  and  government  agencies,  with 
the  NRC; 

•  Second,  to  provide  all  interested 
parties,  including  the  public,  with  the 
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NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 

Regulation  of  Advanced  Nuclear  Power 
Plants;  Statement  of  Policy 

AOENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  Policy  Statement 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  intends  to  improve 
the  licensing  environment  for  advanced 
nuclear  power  reactors  to  minimize 
complexity  and  uncertainty  in  the 
regulatory  process.  This  statement  gives 
the  Commission's  policy  regarding  the 
review  of,  and  desired  characteristics 
associated  writh,  advanced  reactors.  This 
policy  statement  is  a  revision  of  the 
final  policy  statement  titled  "Regulation 
of  Advanced  Nuclear  Power  Plants, 
Statement  of  Policy"  that  was  published 
on  July  8, 1986.  The  purpose  of  this 
revision  is  to  update  the  Commission's 
policy  statement  on  advanced  reactors 
to  reference  the  Commission's 
metrication  policy. 
EFFECTIVE  DATE:  July  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  P.  Sands,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  301-504-3154. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  8, 1986  (51  FR  24643),  the 
Commission  publi^ed  its  Bnal  policy 
statement  on  advanced  reactors  in  the 
Federal  Register.  The  Commission's 
primary  obfectives  in  issuing  the 
advanced  reactor  policy  statement  were 
threefold: 

•  First,  to  maintain  the  earliest 
possible  interaction  of  applicants, 
vendors,  and  government  agencies,  with 
the  NRC; 

•  Second,  to  provide  all  interested 
parties,  including  the  public,  with  the 


Commission's  views  concerning  the 
desired  characteristics  of  advanced 
reactor  designs;  and 

•  Third,  to  express  the  Commission's 
intent  to  issue  timely  comment  on  the 
implications  of  such  designs  for  safety 
and  the  regulatory  process. 

On  August  10, 1988,  Congress  passed 
the  Omnibus  Trade  and 
Competitiveness  Act  Ithe  Act],  (19 
U.S.C.  2901  et  seq.),  which  amended  the 
Metric  Conversion  Act  of  1975,  (15 
U.S.C.  205a  et  seq).  Section  5164  of  the 
Act  (15  U.S.C.  205a)  designates  the 
metric  system  as  the  preferred  system  of 
weights  and  measures  for  U.S.  trade  and 
commerce. 

In  an  effort  to  effect  an  orderly  change 
to  the  metric  system,  the  Act  requires 
that  all  Federal  agencies  convert  to  the 
metric  system  of  measurement  in  their 
procurement,  grants,  and  other 
business-related  activities  by  the  end  of 
fiscal  year  1992,  "except  to  tfie  extent 
that  such  use  is  impractical  or  is  likely 
to  cause  significant  inefficiencies  or  loss 
of  markets  to  U.S.  firms,  such  as  when 
foreign  competitors  are  producing 
competing  products  in  non-metric 
units,"  Section  5614(b)(2). 

In  response  to  the  Act,  the  NRC 
published  its  metrication  policy 
statement  for  comment  in  the  Federal 
Register  on  F^ruary  10,  1992  (57  FR 
4891).  The  purpose  of  the  metrication 
policy  statement  was  to  inform  NRC 
licensees  and  the  public  how  the 
Commission  intended  to  meet  its 
obligations  under  the  Act.  Comments  on 
the  draft  Statement  were  submitted  by 
12  responders,  including  5  power 
reactor  licensees,  3  standards 
organizations,  a  reactor  vendor,  a 
materials  Hcensee,  the  Nuclear 
Management  and  Resources  Council, 
and  a  joint  letter  submitted  by  three 
individuals.  All  commenters  supported 
the  Commission's  position  and  the  final 
pohcy  statement  was  published  on 
October  7,  1992  (57  FR  46202). 

The  Commission  supports  and 
encourages  the  use  of  the  metric  system 
of  measurement  by  NRC  licensees  and 
applicants.  However,  Commission 
experience  to  date  in  design 
certification  reviews  is  that  it  is 
impracticable  and  uneconomical  to 
convert  a  design  to  the  metric  system 
late  in  the  design  process  and  that 
applicants  should  consider  metrication  - 
early  in  the  design  process.  Therefore, 
the  Commission  is  revising  the 


advanced  reactor  policy  statement  to 
incorporate  its  policy  on  metrication  to 
encourage  licensees  and  license 
applicants  to  employ  the  metric  system 
of  measurement  wherever  and  whenever 
its  use  is  not  potentially  detrimental  to 
the  public  health  and  safely  or  is  not 
economically  impracticable. 

Commission  Policy 

Consistent  with  its  legislative 
mandate,  the  Commission's  policy  with 
respect  to  regulating  nuclear  power 
reactors  is  to  ensure  adequate  protection 
of  the  pubhc  health  and  safety  and  the 
environment.  Regarding  advanced 
reactors,  the  Commission  expects,  as  a 
minimum,  at  least  the  same  degree  of 
protection  of  the  public  and  the 
environment  that  is  required  for  current- 
generation  light  water  reactors. 
Furthermore,  the  Commission  expects 
that  advanced  reactors  will  provide 
enhanced  margins  of  safety  and/or 
utilize  simplified,  inherent,  passive,  or 
other  iimovative  means  to  accomplish 
their  safety  functions.  The  Commission 
also  expects  that  advanced  reactor 
designs  will  comply  with  the 
Commission's  safety  goal  policy 
statement  and  the  policy  statement  on 
conversion  to  the  metric  system. 

Among  the  attributes  that  could  assist 
in  establishing  the  acceptability  or 
licensability  of  a  proposed  advanced 
reactor  design,  and  that  therefore  should 
be  considered  in  advanced  designs,  are: 

•  Highly  reliable  and  less  complex 
shutdown  and  decay  heat  removal 
systems.  The  use  of  inherent  or  passive 
means  to  accomplish  this  objective  is 
encouraged  (negative  temperature 
coefficient,  natural  circulation,  etc.). 

•  Longer  time  constants  and 
sufficient  instrumeutation  to  allow  for 
more  diagnosis  and  management  tiefore 
reaching  safety  systems  challenge  and/ 
or  exposure  of  vital  equipment  to 
adverse  conditions. 

•  Simplified  safety  systems  that, 
where  possible,  reduce  required 
operator  actions,  equipment  subjected  to 
severe  environmental  conditions,  and 
components  needed  for  maintaining  safe 
shutdown  conditions.  Such  simplified 
systems  should  facilitate  operator 
comprehension,  rehable  system 
function,  and  more  straightforward 
engineering  analysis. 

•  Designs  that  minimize  the  potential 
for  severe  accidents  and  their 
consequences  by  providing  sufficient 
inherent  safety,  refiability.  redundancy. 
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diversity,  and  inc 
systems. 

•  IDesigns  that  i 
equipment  in  the] 
(or  safety-system  i 
BOP)  to  reduce  i 
challenges  to  safe 

•  Designs  that  Provide  easily 
maintainable  equ  pment  and 
components. 

•  Designs  that  i  educe  potential 
radiation  exposui  js  to  plant  personnel. 

•  Designs  that  i  ncorporate  defense-in- 
depth  philosophy  by  maintaining 
multiple  barriers  i  igainst  radiation 
release,  and  by  re  lucing  the  potential 
for  and  consequei  ices  of  severe 
accidents. 

•  Design  featur  ;s  that  can  be  proven 
by  citation  of  existing  technology  or  that 
can  be  satisfactori  ly  established  by 
commitment  to  a  i  ;uitable  technology 
development  proj  ram. 

If  specific  advaj  iced  reactor  designs 
with  some  or  all  c  f  the  above  foregoing 
attributes  are  broi  ght  to  the  NRC  for 
comment  and/or  <  valuation,  the 
Commission  can  develop  preliminary 
design  safety  eval  lation  and  licensing 
criteria  for  their  sj  ifety-related  aspects. 
Combination  of  S(  me  or  all  of  the  above 
attributes  may  hel  3  obtain  early 
licensing  approva  with  minimum 
regulatory  burden  Designs  with  some  or 
all  of  these  attribu  tes  are  also  likely  to 
be  more  readily  ui  iderstood  by  the 
general  public.  Ini  leed,  the  numtier  and 
nature  of  the  regu  atory  requirements 
may  depend  on  th  e  extent  to  which  an 
individual  advanc  ed  reactor  design 
incorporates  gene  al  attributes  such  as 
those  listed  above  However,  until  such 
time  as  conceptual  designs  are 
submitted,  the  Coi  nmission  believes  that 
regulatory  guidani  :e  must  be  sufficiently 
general  to  avoid  p  acing  unnecessary 
constraints  on  the  development  of  new 
design  concepts. 

To  provide  for  r  lore  timely  and 
effective  regulatio  \  of  advanced 
reactors,  the  Comi  lission  encourages 
the  earliest  possib  e  interaction  of 
applicants,  vendo  s.  other  government 
agencies,  and  the  JRC  to  provide  for 
early  identificatioi  i  of  regulatory 
requirements  for  advanced  reactors,  and 
to  provide  all  inte  ested  parties, 
including  the  pub  ic,  with  a  timely, 
independent  asses  sment  of  the  safety 
characteristics  of  e  dvanced  reactor 
designs.  Such  lice  ising  interaction  and 
guidance  early  in  he  design  process 
will  contribute  to;  r'ard  minimizing 
complexity  and  ac  ding  stability  and 
predictability  in  tl  e  licensing  and 
regulation  of  adva  iced  reactors. 

While  the  NRC  :  'self  does  not  develop 
new  designs,  the  C  ommission  intends  to 
develop  die  capab  lity  for  timely 


assessment  and  response  to  innovative 
and  advanced  designs  that  might  be 
presented  for  NRC  review.  Prior 
experience  has  shown  that  new  reactor 
designs — even  variations  of  estabUshed 
designs — may  involve  technical 
problems  that  must  be  solved  in  order 
to  ensure  adequate  protection  of  the 
public  health  and  safety.  The  earlier 
such  design  problems  are  identified,  the 
earlier  satisfactory  resolution  can  be 
achieved.  Prospective  applicants  are 
reminded  that,  while  the  NRC  will 
undertake  to  review  and  comment  on 
new  design  concepts,  the  applicants  are 
responsible  for  documentation  and 
research  necessary  to  support  a  specific 
license  application.  (NRC  research  is 
conducted  to  provide  the  technical 
bases  for  rulemaking  and  regulatory 
decisions,  to  support  licensing  and 
inspection  activities,  and  to  increase 
NRC's  understanding  of  phenomena  for 
which  analytical  methods  are  needed  in 
regulatory  activities.) 

During  the  initial  phase  of  advanced 
reactor  development,  the  Commission 
particularly  encourages  design 
innovations  that  enhance  safety  and 
reliability  (such  as  those  described 
above)  and  that  generally  depend  on 
technology  that  is  either  proven  or  can 
be  demonstrated  by  a  straightforward 
technology  development  program.  In  the 
absence  of  a  significant  history  of 
operating  experience  on  an  advanced 
concept  reactor,  plans  for  irmovative  use 
of  proven  technology  and/or  new 
technology  development  programs 
should  be  presented  to  the  NRC  for 
review  as  early  as  possible,  so  that  the 
NRC  can  assess  how  the  proposed 
program  might  influence  regulatory 
requirements.  To  achieve  these  broad 
objectives,  the  Advanced  Reactor 
Projects  Directorate  (PDAR)  was 
established  in  the  Office  of  Nuclear 
Reactor  Regulation.  This  group  is  the 
focal  point  for  NRC  interaction  with  the 
Department  of  Energy,  reactor  designers, 
and  potential  applicants,  and 
coordinates  the  development  of 
regulatory  criteria  and  guidance  for 
proposed  advanced  reactors.  In 
addition,  the  group  maintains 
knowledge  of  advanced  reactor  designs, 
developments,  and  operating  experience 
in  other  countries,  and  provides 
guidance  on  an  NRC-funded  advanced 
reactor  safety  research  program  to 
ensure  that  it  supports,  and  is  consistent 
with,  the  Commission's  advanced 
reactor  policy.  The  PDAR  also  provides 
guidance  regarding  the  timing  and 
format  of  submittals  for  review.  The 
Advisory  Committee  on  Reactor 
Safeguards  plays  a  significant  role  in 


revievdng  proposed  advanced  design 
concepts  and  supporting  activities. 

The  NRC  believes  that  conversion  to 
the  metric  system  is  important  to  the 
national  interest.  The  Commission 
strongly  encourages  its  licensees  and 
license  applicants  to  employ  the  metric 
system  of  measurement  wherever  and 
whenever  its  use  is  not  potentially 
detrimental  to  the  public  health  and 
safety  or  is  not  economically  infeasible. 
In  order  to  facilitate  use  of  the  metric 
system  by  licensees  and  applicants,  tha 
NRC  began  pubUshing,  as  of  January  7, 
1993,  the  following  documents  in  dual 
units:  new  regulations,  major 
amendments  to  existing  regulations, 
regulatory  guides,  NUREG-series 
documents,  policy  statements, 
information  notices,  generic  letters, 
bulletins,  and  allwritten 
communications  directed  to  the  public. 
Licensees  and  applicants  should  follow 
the  guidance  outlined  in  the 
Commission's  position  and  final  policy 
statement  on  metrication  published  on 
October  7,  1992  (57  FR  46202). 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  July.  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 
(FR  Doc.  94-16818  Filed  7-11-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM93-4-003;  Order  No.  563- 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  234  of  the 
Commission's  Regulations 

Issued:  July  1.  1994. 
AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Final  rule;  order  denying 
clarification  and  rehearing. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  an  order  denying  a  request  for 
clarification  and  rehearing  of  Order  No. 
563-A  with  respect  to  a  proposed  Index 
of  Purchasers.  "The  Commission  finds, 
the  request  is  premature  because  the 
Commission  has  not  made  a  final 
determination  on  this  issue. 
ADDRESSES:  Federal  Energy  Regulator}' 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  (202)  208-2294. 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426. 
(202) 208-1283. 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  (202)  208-0666. 
SUPPLEMENTARY  MFORftUTION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  vrith  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Order  Denying  Clarification  and 
Rehearing;  Order  No.  S63-B 

Standards  for  Electronic  Bulletin  Boards 
Requirf^  Under  Part  284  of  the 
Commission 's  Regulations 

(Docket  No.  RM93-4-O03] 

Before  CommissioDers:  Elizabeth  Anne 
Meier,  Chair;  Vicky  A.  Bailey,  James  J. 
Hoecker,  William  L.  Massey,  and  Donald  F. 
Santa,  Jr. 

Issued:  Jolyl,  1994. 

On  June  1, 1994,  ANR  Pipeline 
Company  (ANR)  filed  a  request  for 
clarification  or,  in  the  alternative,  for 
rehearing  of  Oder  No.  563-A.'  ANR 


'  Standard*  For  Electronic  Bulletin  Boards 
Required  Under  Part  244  of  tt»  Commission  s 
Regulations.  Order  Na  563,  59  FR  516  ((an.  5. 
1994),  in  FERC  Stats.  &  Regs.  Preambles  1 30.988 
(Dec.  23,  199S).  order  on  rehg.  Order  No.  563-A, 
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Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  (202)  208-2294. 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426, 
(202) 208-1283. 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  (202)  208-0666. 
SUPPLEMENTARY  VffOAMATION:  in 
addition  to  pubUshing  the  hill  text  of 
this  dociunent  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

The  Commission  Issiiance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  compute  vath  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  conununi cations 
software  to  use  300, 1200,  or  2400  bps, 
fall  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copv 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 

Order  Denying  Clarification  and 
Rehearing;  Order  No.  S63-fi 

Standards  for  Electronic  Bulletin  Boards 
Required  Under  Part  284  of  the 
Commission 's  Regulations 

[Docket  No.  RM93-4-O03] 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair;  Vicky  A.  Bailey,  James  J. 
Hoecker.  William  L.  Maseey,  and  Donald  F. 
Santa,  ]t. 

Issued:  July  1, 1994. 

On  June  1, 1994,  ANR  Pipeline 
Company  (ANR)  filed  a  request  for 
clarification  or,  in  the  alternative,  for 
rehearing  of  Order  No.  563-A.'  ANR 


seeks  clarification  that  the  Commission 
will  not  require  ail  pipelines  to  provide 
an  electronic  Index  of  F>urchasers,  or.  in 
the  alternative,  rehearing  of  the 
Commission's  decision  adopting  this 
requirement.  The  Commission  denies 
the  request  for  clarification  and 
rehearing  as  premature. 

Background 

In  Order  No.  563,  the  Commission 
adopted  a  final  rule  establishing 
standards  governing  the  electronic 
dissemination  of  infonnation  relating  to 
transportation  of  natural  gas.  The 
standards  generally  reflected  consensus 
agreements  reached  by  industry 
Working  Groups  composed  of  members 
from  ail  facets  of  the  gas  industry. 

Parties  had  proposed  to  include  in  the 
standards  an  electronic  Index  of 
Purchasers  which  would  disclose 
certain  information  about  the  capacity 
rights  of  shippers  on  pipelines.  The 
Working  Groups,  however,  were  unable 
to  reach  consensus  on  an  approach,  and 
a  number  of  participants  submitted 
alternative  approaches.  One  proposal, 
supported  by  44  participants,  was  to 
replace  some  of  the  Commission's 
reporting  requirements  relating  to  firm 
and  interruptible  transportation  with  an 
electronic  Index  composed  of  nine  data 
elements,  available  in  downloadable 
form. 2 

In  Order  No.  563-A,  the  Commission 
found  that  this  proposal  had  significant 
merit  because  it  would  provide  useful 
information  to  the  market  about 
capacity,  while  setting  the  stage  for 
reducing  filing  burdens  and 
streamUning  the  Commission's 
reporting  requirements.  The 
Commission  expressed  interest  in 
pursuing  this  proposal  further  and 
instructed  Commission  staff  to  work 
with  the  industry  Working  Groups  to 
develop  a  final  proposal  by  September 
30. 1994. 

ANR  contends  the  Commission's 
order  is  not  clear  on  whether  the  index 
of  Purchasers  will  be  adopted  upon  the 
submission  of  the  September  30,  1994 
report,  without  an  opportunity  for 
further  comment.  It  argues  that  the 
Commission  should  clarify  whether  this 
proposal  is  still  open  for  discussion. 

hi  addition,  ANR  questions  whether 
the  Index  of  Purchasers  is  needed  to 
promote  the  Commission's  capacity 
release  objectives.  It  agrees  that  such  an 
Index  does  offer  the  advantage  of 
reducing  reporting  and  tariff 


requirements,  but  maintains  that,  if  the 
Commission  adopts  the  Index  for  that 
reason,  it  should  do  so  only  if  jt 
concomitantly  eliminates  the  other 
reporting  requirements.  Finally.  ANR 
argues  that  if  the  Commission  requires 
information  not  covered  by  the  existing 
reporting  requirements,  the  Commission 
must  justify  the  inclusion  of  such 
information.  In  particular,  ANR 
contends  the  Commission  should  not 
require  dissemination  of  competitively 
sensitive  information. 

Discussion 

The  Commission  denies  ANRs 
request  that  the  Commission  clarif>'  that 
pipelines  will  not  have  to  adopt  the 
Index  of  Purchasers  and  ANRs 
alternative  request  for  rehearing.  ANRs 
requests  at  this  point  are  premature. 

In  Order  No.  563-A,  the  Commission 
only  expressed  interest  in  pursuing  the 
Index  of  Purchasers  proposal,  but  did 
not  make  a  final  determination  on  the 
issue.  After  receiving  the  September  30. 
1994  report  from  the  Working  Group, 
the  Commission  will  evaluate  the 
proposal  and  determine  how  best  to 
proceed.  As  the  Commission  stated  in 
Order  No.  563-A,  the  Commission  will 
comply  with  the  Administrative 
Procedure  Act  and  will  provide  notice 
and  an  opportunity  for  comment  prior 
to  making  any  changes  or  revisions  to 
the  standards.-^  Thus,  ANR  will  have  the 
opportunity  to  have  its  views 
considered  at  the  appropriate  time. 

The  Commission  orders: 

The  request  for  clarification  and 
rehearing  is  denied. 

By  the  Commission. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-16843  Filed  7-11-94;  8:45  ami 

BILLING  coot  6717-<»-P 


'  Standards  For  Electronic  Bulletin  Boards 
Required  Under  Part  244  of  the  Commission '» 
Regulations.  Order  Na  563,  59  FR  5J6  ((an.  5. 
1994),  ID  FERC  Stats.  »  Regs.  Preambles  1 30.988 
(Dec.  23,  199:^).  order  on  rehg,  Order  No.  563-A, 


59  FR  23624  (May  6,  1994).  UI  FERC  Stats.  &  Reg.s. 
Preambles  1 30.994  (May  2.  V994). 

^The  proposal  would  replace  the  Conunission's 
initial  and  subsequent  reports  (but  not  the  annual 
reports  and  bypass  reports)  and  the  requiremenj  to 
include  an  Index  of  Purcha.sers  in  pipeline  tariffs. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  90  and  SI 

RIN  0790-AF61  and  RIN  0790-AF64 

Revitalizing  Base  Closure 
Communities  and  Community 
Assistance 

AGENCY:  Office  of  the  Secretar>'  of 
Defense,  DoD. 

ACTION:  Interim  final  rule;  notice  of 
public  hearing. 

SUMMARY:  The  Department  of  Defense 
will  hold  a  public  hearing  to  receive 


'Order  No.  563-A.  HI  FERC  Stats.  &  Rf-gs. 
Preambles  at  31.036-37. 
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comments  on  the  inierim  final  rule 

regarding  Revitaliziiig  Base  Closure 

Communides  published  in  the  Federal 

Register  on  April  6. 1994  (59  FR  16123). 

On  Tuesday,  July  5,|l994  (59  FR  34382). 

the  Department  of  Defense  pubhshed  in 

the  Federal  Registet,  an  extension  of 

public  comment  pei  iod  through  August 

5, 1994.  to  accomm(  idate  this  public 

hearing. 

DATES:  Friday.  Augi  st  5.  1994,  9:30  a.m. 

to  12:30  p.m. 

ADDRESSES:  General  Services 

Administration  Hea  iquarters 

Auditorium,  18th  ax  d  F  Streets,  NW., 

Washington,  DC. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Steveii  Kleiman  or  Prank  Savat. 

telephone  703-614-5356. 

Dated:  July  7. 1994. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  94-16839  Fil  fd  7-11-94;  8:45  am] 
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32  CFR  Part  155 


Defense  Industrial  Personnel  Security 
Clearance  Program 

AGENCY:  Office  of  thp  Secretary  of 
Defense,  DoD. 
ACTION:  Final  rule. 


SUMMARY:  This  rule 
make  administrative 
reflect  an  organizati^  mal 
vk'ithin  the  Departm(  nt 
EFFECTIVE  DATE:  Ma] 
FOR  FURTHER  INFORwjftTION 
L.  Schachter,  teleph 


s  published  to 
amendments  to 
name  change 
of  Defense. 
20. 1994. 

CONTACT:  Mr. 
3ne  703-696-4599. 


List  of  Subjects  in  3*  CFR  Part  155 

Administrative  pr  ictice  and 
procedure;  Business  and  industry; 
Classified  informatii  )n 

Accordingly.  32  C^R  part  155  is 
amended  as  follows 

PART155— [AMENlbED] 


1.  The  authority  c 
continues  to  read  as 

Authority:  10  U.S.C 
FR  1583.  3  CFR 


1959-1963 


§155.2    [Amended] 

2.  Section  155.2 
paragraph  (c)  by  rev 
for  Industrial  Securi^v 
(DISCR)"  to  read 
Hearings  and  Appea  I 


§155.5    [Amended] 

3.  Section  155.5  is 
revising  "(DISCR)"  1 0 
paragraph  (b)(2),  pai  agra 


tation  for  part  155 
follows: 

139:E.O.  10865.  25 
Comp.,  p.  398. 


IS 


Djfe 


amended  in 
sing  "Directorate 
Clearance  Review 
nse  Office  of 
s  (DOHA)" 


amended  bv 
read  "(DOHA)' 
ph  (b)(3). 


m 


paragraph  (b)(7),  paragraph  (b)(8). 
paragraph  (b)(9),  paragraph  (b)(10). 
paragraph  (b)(12),  paragraph  (b)(14), 
paragraph  (b)(15),  paragraph  (b)(19), 
paragraph  (c),  and  paragraph  (d)  both 
Umes. 

§155.6    [Amended] 

4.  Section  155.6  is  amended  by 
revising  "(DISCR)"  to  read  "(DOHA)"  in 
paragraph  (b),  introductory  text,  both 
times  and  in  paragraph  (b)(3),  both 
times. 

Appendix  A  to  Part  155  [Amended] 

5.  Appendix  A  to  Part  155  is  amended 
by  revising  "(DISCR)"  to  read  "(DOHA)" 
in  section  1.,  section  2.,  section  4.  both 
times,  section  5.,  section  8.,  section  11., 
section  26.,  section  27.,  paragraph  36. f., 
section  37..  section  38..  section  39., 
section  40.  both  times,  section  42., 
section  43..  section  44..  introductory 
text,  and  section  46. 

Dated:  July  6, 1994. 
L.M.  B)rnuin, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  94-16840  Filed  7-11-94;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN2900-AG76 

Diseases  Specific  as  to  Former 
Prisoners  of  War 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends 
Department  of  Veterans  Affairs  (VAJ 
adjudication  regulations  concerning 
diseases  subject  to  presumptive  service 
connection  in  former  prisoners  of  war 
by  stating  that  the  statutory  term 
"beriberi  heart  disease"  includes 
ischemic  heart  disease  in  former 
prisoners  of  war  who  had  experienced 
localized  edema  during  captivity.  The 
effect  of  this  amendment  is  to  broaden 
VA's  interpretation  of  that  term  based 
upon  new  epidemiological  evidence. 
EFFECTIVE  DATE:  August  24. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  England.  Chief.  Regulations 
Staff.  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  In  1970, 
Congress  passed  Public  Law  91-376,  §  3, 
84  Stat.  787,  788  (1970).  which 
established  a  presumption  of  service 
connection  for  seven  categories  of 


diseases  and  conditions,  including 
"beriberi  (including  beriberi  heart 
disease)."  developing  to  a  ten-percent 
degree  of  disability  at  any  time  after 
active  service  in  the  case  of  a  veteran 
held  as  a  prisoner  of  war  in  World  War 
II,  the  Korean  Conflict,  or  the  Vietnam 
War  who  suffered  fi'om  dietary 
deficiencies,  forced  labor,  or  inhumane 
treatment  in  violation  of  the  Geneva 
Conventions.  The  intent  of  Congress 
was  to  recognize  diseases  suffered  by 
former  prisoners  of  war  during  captivity 
for  which  there  is  no  medical 
documentation. 

Concern  remained,  however,  as  to  the 
problems  encountered  by  these  veterans 
in  their  efforts  to  prove  service 
connection  for  disabilities  attributable 
to  the  conditions  of  their  capture  and 
imprisonment.  Some  claimed  that  their 
ability  to  prove  service  connection  for 
disabilities  was  hampered  because  there 
are  inadequate  medical  records  and  that 
certain  disabilities  which  were 
considered  to  be  minor  at  the  time  of 
release  from  service  were  becoming 
more  serious.  Congress  therefore 
enacted  the  Former  Prisoner  of  War 
Benefits  Act  of  1981,  Public  Law  97-37, 
95  Stat.  935,  which  eliminated  the 
requirement  that  former  prisoners  of 
war  must  have  suffered  from  dietary 
deficiencies,  forced  labor,  or  inhumane 
treatment  during  confinement  in  order 
to  qualify  for  the  presumption  of  service 
connection. 

Beriberi  is  a  disease  caused  by  a 
deficiency  of  thiamine  (vitamin  Bl). 
Early  thiamine  deficiency  is 
characterized  by  anorexia,  irritability, 
and  weight  loss.  Later,  patients 
experience  weakness,  peripheral 
neuropathy,  headache,  and  tachycardia. 
Advanced  thiamine  deficiency  presents 
with  involvement  of  two  major  organ 
systems  predominantly:  the 
cardiovascular  system  (the  syndrome 
known  as  "wet  beriberi."  i.e.,  beriberi 
heart  disease)  and  the  nervous  system, 
both  central  and  peripheral  (known  as 
"dry  beriberi").  Cecil  Textbook  of 
Medicine  1171  (James  B.  Wyngaarden, 
M.D.,  Lloyd  H.  Smith,  Jr.,  M.D.,  J. 
Claude  Bennett,  M.D.,  ed.,  1992). 

In  1992,  the  Medical  Follow-up 
Agency  of  the  Institute  of  Medicine, 
National  Academy  of  Sciences,  issued  a 
study  entitled  "The  Health  of  Former 
Prisoners  of  War"  which  reported  the 
results  of  a  medical  examination  survey 
of  former  World  War  II  and  Korean 
Conflict  POWs  and  comparable  control 
groups.  That  study  found  what  it  termed 
a  noteworthy  association  between 
ischemic  heart  disease  and  earlier 
reporting  of  localized  edema  of  feet, 
ankles  and  legs — presumably  due  to 
beriberi  heart  disease  (wet  beriberi) — 
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while  in  captivity.  Whik-  there  is  no 
known  satisfactory  explanatory  Je 

biological  mechanism  linking  beriberi  or    St 
malnutrition  and  subsequent  chronic 
heart  disease,  the  examination  data  from     pi 
the  current  study  provides  <w 

epidemiological  evidence  to  suggest 
there  is  a  connection  between  ^ 

conditions  during  captivity  and  the  later 
development  of  ischemic  heart  disease.      ^' 
According  to  the  study,  the  reporting  of     ?.' 
edema  in  prison  camp  indicates  a 
specific  nutritional  deficiency,  beriberi, 
and  the  location  of  edema  in  the  feel,  sv 

ankles  and  legs  is  presumably  related  to 
beriberi  heart  disease  in  prison  camp  r,x 

which  is  caused  by  thiamine  deficJency. 

After  reviewing  this  study  the 
Secretary  has  determined,  in  keeping 
with  the  intent  of  Congress  to  provide        °. 
a  presumption  of  service  connection  for     *' 
former  prisoners  of  war  who  have 
diseases  which  result  from  dietary 
inadequacies  or  unsanitary  conditions 
and  for  which  service  connection  may 
be  difficult  to  establish,  that  the  term 
beriberi  heart  disease  found  at  38  U.S.C 
1112(b)|2)  includes  ischemic  heart 
disease  if  the  former  prisoner  of  war 
suffered  localized  edema  during 
captivity.  We  have  amended  38  CFR 
3.309(r)  accordingly 

This  amendment  is  effective  August 
24, 1993.  the  date  of  the  Secretary's 
decision.  Since  this  amendment  is  an 
interpretation  of  existing  law, 
publication  as  a  proposal  is  not  required 
and  the  amendment  is  being  issued  as 
a  final  rule. 

Because  no  notice  of  proposed 
rulemaking  is  required  in  connection 
with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  el  seq.).  Further,  the  rule  will  not 
directly  affect  any  small  entities:  only 
VA  beneficiaries  could  be  directly 
affected.  .  '         .- 

This  regulatory  amendment  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  provisions  of 
Executive  Order  12866  of  September  30, 
1993,  entitled  Regulatory  Planning  and 
Review. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.109 
and  64.110. 

LisI  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Health  care, 
individuals  with  disabilities,  Pensjons. 
Veterans. 
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while  in  captivity.  VVhili-  there  is  no 
known  satisfactory  explanatory 
biological  mechanism  linking  beriberi  or 
malnutjition  and  subsequent  chronic 
heart  disease,  the  examination  data  from 
the  current  study  provides 
epidemiological  evidence  to  suggest 
there  is  a  connection  between 
conditions  during  captivity  and  the  later 
development  of  ischemic  heart  disease. 
According  to  the  study,  the  reporting  of 
edema  in  prison  camp  indicates  a 
specific  nutritional  deficiency,  beriberi, 
and  the  location  of  edema  in  the  feet, 
ankles  and  legs  is  presumably  related  to 
beriberi  heart  disease  in  prison  camp 
which  is  caused  by  thiamine  defiiJency. 

After  reviewing  this  study  the 
Secretary  has  determined,  in  keeping 
with  the  intent  of  Congress  to  provide 
a  presumption  of  service  connection  for 
former  prisoners  of  war  who  have 
diseases  which  result  from  dietary 
inadequacies  or  unsanitary  conditions 
and  for  which  service  connection  may 
be  difficult  to  establish,  that  the  term 
beriberi  heart  disease  found  at  38  US.C 
1112(b)|2)  includes  ischemic  heart 
disease  if  the  former  prisoner  of  war 
suffered  localized  edema  during 
captivity.  We  have  amended  38  CFR 
3.309(r)  accordingly 

This  amendment  is  effective  August 
24, 1993,  the  date  of  the  Secretary's 
decision.  Since  this  amendment  is  an 
interpretation  of  existing  law, 
publication  as  a  proposal  is  not  required 
and  the  amendment  is  being  issued  as 
a  final  rale. 

Because  no  notice  of  proposed 
rulemaking  is  required  in  connection 
with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act  {b 
U.S.C.  et  seq.).  Further,  the  rule  will  not 
directly  affect  any  small  entities:  only 
VA  beneficiaries  could  be  directly 
affected.  .       ' 

This  regulatory  amendment  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  provisions  of 
Executive  Order  12866  of  September  30, 
1993,  entitled  Regulatory  Planning  and 
Review. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.109 
and  64.110. 

Lisl  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Health  care, 
Individuals  with  disabilities,  Pensions. 
Veterans. 


Approved  June  27, 1994. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs.     ■ 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  lollows: 

Authority:  38  US  C  bOVh),  wr,;PM; 

<  iihervvise  noted 

§3.309    [AmendetO 

2.  !n  §  3.309(c).  add  a  r-ote  at  the  end 
of  the  paragraph  precedmg  the  authority 
citation  to  read  as  follows: 

Note:  For  purposes  of  this  s"*  i»on.  the  term 
tteriberi  heart  disease  includes  iitbemic 
hcan  disease  in  a  former  prisoner  of  Wdr  who 
had  experienced  localized  edciTia  during 
captivity. 

IFR  Do.^  94-16624  F?)ed  7-n-«i4.  845  ami 

E:LUP«G  code  8370-011-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Pan  195 

(Docket  Ho.  PS-1*.7;  AmdJ.  >&5-M]| 

RUN  2137-AB86 

Transportation  of  Hazardous  Ciqurds  at 
20  Percent  or  Less  of  Specified 
Minimum  Yield  Strength 

AGENCY:  Research  and  Special  Programs 
Administration,  (RSPA).  DOT. 
ACTtON:  Final  Rule. 

SUMMARY:  RSPA's  hazardous  fiquid 
pipeline  safety  regulations  do  not  apply 
to  steel  pipelines  that  ojjerate  at  20 
percent  or  less  of  specified  minimum 
yield  strength  (SMYS).  This  final  rule 
extends  the  regulations  to  three  groups 
of  these  pipelines;  pipelines  that 
transport  highly  volatile  liquids, 
pipelines  or  pipeline  segnr»ents  in 
populated  areas,  and  pipelines  or 
pipeline  segments  in  navigable 
waterways.  Accidents  have  shown  that 
regulating  these  pipelines  or  pipeline 
segments  would  be  in  the  interest  of 
public  safety.  Moreover,  the  Pipeline 
Safety  Act  of  1992  provides  that  DOT 
may  not  exclude  hazardous  liquid 
pipelines  from  regulation  based  solely 
on  operation  at  low  internal  stress.  The 
final  n)le  responds  to  this  statutory 


prohibition  and  will  reduce  the  risk  that 
hazardous  liquid  pipelines  present  to 
public  safety  and  the  environment. - 
EFFECTIVE  DATE:  August  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  L.M. 
Furrow,  (202)  366-2392,  regarding  the 
subject  matter  of  this  final  rule.  Contact 
the  Dockets  Unit,  (202)  366-4453,  for 
copies  of  the  final  rule  or  other  docket 
material.  Contact  the  Transportation 
Safety  Institute,  Pipeline  Safety 
Division,  6500  South  MacArthur 
Boulevard,  Oklahoma  Gty,  OK  73125. 
(405)  680-4643,  for  a  copy  of  49  CFR 
part  195. 

SUPPLEMENTARY  IKFORMATION: 
I.  Background 

RSPA's  hazardous  liquid  pipeline 
safety  regulations  do  not  apply  to 
pipelines  operating  at  a  stress  level  ol  20 
percent  or  less  of  SMYS  (hereafter  "low- 
stress  pipelines')  (see 49 CFR 
195.1(b)(3)).  DOT  excluded  these 
pipelines  from  part  195  when  it  fiiM 
issued  the  regulations  (34  FR  15473 
October  4, 1969).  However,  serious 
accidents  have  occurred  on  low-stress 
pipelines,  suggesting  that  this  blanket 
exclusion  is  no  longer  in-the  interest  of 
public  safety.  Moreover,  Section  206  of 
the  Pipeline  Safety  Act  of  1982  (PSA) 
(Pub.  L,  102-508:  October  24, 1992). 
amended  §  203(b)  of  the  .Hazardous 
Liquid  Pipeline  Safety  Act  of  1979 
(HLPSA)  (49  App.  U.S.C.  2002(b))  to 
provide  that  "Mln  exercising  any 
discretion  under  this  Act,  the  Secretary 
shall  not  provide  an  exception  to 
regulation  under  this  Act  for  any 
pipeline  facility  solely  on  the  basis  of 
the  fact  that  such  pipeline  facility 
operates  at  low  interna)  stress." 

On  October  31, 1990,  RSPA  published 
an  advance  notice  of  proposed 
rulemaking  on  low-stress  pipelines  155 
FR  45822).  The  notice  described 
accidents  and  rulemaking 
recommendations. 

We  analyzed  data  received  m 
response  to  that  notice  to  learn  Iht 
benefits  and  costs  of  regulating  low- 
stress  pipelines.  The  analysis  showed 
that  many  operators  could  face  costs 
disproportionate  to  benefits  if  RSPA 
regulated  all  low-stress  pipelines  subject 
to  the  HLPSA.  So  we  focused  on  those 
low-stress  pipelines  that  pose  a  higher 
risk  to  people  and  the  environment  Wf 
identified  the  commodity  in 
transportation  and  the  location  ol  ihf 
pipeline  as  significant  risk  factors 

RSPA  then  published  a  notice  ol 
proposed  rulemaking  (NPRM)  (58  FR 
12213;  March  3, 1993)  that  addressee! 
these  risk  fadors.  The  NPRM  proposed 
to  apply  the  safety  standards  in  part  IP^ 
and  the  druc  te«;lii;c  roles  in  49  CFR  v:.'i 


IMI 
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199  to  low-stress  pi  lelines  that 
transport  highly  vol  >Ule  liquids  (HVL), 
traverse  populated  sreas.  or  traverse 
navigable  waterway  >.  These  pipelines 
were  targeted  becau  ie  failures  of  HVL 
pipelines  usually  re  ;ult  in  more  deaths 
and  injuries  than  other  pipeline  failures, 
and  failures  in  populated  areas  and 
navigable  waterway  >  generally  result  in 
more  damages  to  pe  Dple  and  the 
environment.  Furth(  srmore,  the  risk  of 
outside  force  damag  s.  a  major  cause  of 
pipeline  accidents,  s  greater  in 
populated  areas  an£  navigable 


waterway's,  making 


somewhat  more  like  ly. 
The  proposed  mil  s  would  address  the 


statutory  restriction 


(quoted  above)  on 


administrative  disct  stion  in  regulating 
hazardous  liquid  pi  >elines.  The 
proposed  rules  also  would  respond  to 
the  Oil  Pollution  Act  of  1990  (Pub.  L. 
101-380).  which  re<  uires  DOT  to 
regulate  oil  pipeline  >  to  prevent 
pollution  of  navigab  le  waters. 

The  NPRM  propo  (ed  regulating  four 
kinds  of  pipelines  o  >erating  at  20 
percent  or  less  of  Sh  lYS:  gathering  lines, 
trunk  lines.  inter-fa<  ility  lines,  and 
delivery  lines.  Unaf  ected  were 
pipelines  that  part  195  does  not  cover 


for  a  reason  besides 
stress.  For  example 


dis  :usses 


This  section  of  thi  I 
summarizes  and 
written  comments  rtSPA 
proposed  rules.  Con  iments 
draft  economic  eval  lat 
benefits  are  discussi  d 
Regulatory  Evaluati  m 
docket. 


B.  Extent  and  Natur  ? 

The  NPRM  requested 
May  3, 1993.  RSPA 
comments.  The  co 
seven  pipeline  operators 
trade  association 
I  t.troleum  Institute 


(the 


allures  there 


ow  operating 
the  NPRM  did  not 


propose  regulating  law-stress  rural 
gathering  lines.  Part  195  does  not  apply 
to  petroleum  gather:  ng  lines  in  rural 
areas,  regardless  of  I  he  pipeline's 
operating  stress  levc  1  (see  §  195.1(b)(4)). 
Also,  with  regard  to  low-stress  pipelines 
that  do  not  transpor  HVL,  the  proposed 
rules  did  not  affectj  lipeUnes  or  pipeline 
segments  that  lie  ou  side  populated 
areas  or  navigable  w  aterways.  However, 
controls  or  equipment  on  excepted 
segments  that  are  necessary  for  the  safe 
operation  of  pipelin  3  segments  inside 
populated  areas  or  r  avigable  waterways 
(e.g.,  pressure  contn  )ls)  would  have  to 
meet  part  195  requiiements. 

11.  Response  to  Coniments 

A.  Introduction 


preamble 

the  major 
received  on  the 
related  to  the 
ion  of  costs  and 
in  the  Final 
.  which  is  in  the 


of  Comments 

comments  by 
received  13  written 
ents  came  from 
,  one  pipeline 
American 
API)),  three  state 


mmi 


pipeline  safety  agencies,  one  federal 
agency  (the  National  Transportation 
Safety  Board  (NTSB)),  and  one  public 
interest  organization  (the  Natural 
Resources  Defense  Council  (NRDC)). 
NTSB,  two  state  agencies,  and  one 
operator  voiced  general  support  for  the 
NPRM.  The  rest  of  the  commenters 
directed  their  remarks  to  specific  issues. 
Those  issues  are  discussed  below. 

C.  Rural  Pipelines 

NRDC  and  a  state  agency  suggested 
that  RSPA  should  not  continue  to 
except  non-HVL  low-stress  pipelines  in 
rural  areas  from  part  195.  These 
commenters  argued  that  people  and  the 
environment  in  rural  areas  deserve  the 
same  protection  as  people  and  the 
environment  in  populated  areas.  They 
also  said  that  serious  accidents  have 
occurred  in  rural  areas,  and  that  low 
stress  is  not  necessarily  an  indicator  of 
low  risk. 

Although  RSPA  appreciates  these 
commenters"  concerns,  we  have  decided 
not  to  expand  the  present  rulemaking  to 
include  the  regulation  of  additional  low- 
stress  pipelines  in  rural  areas.  However, 
the  need  to  regulate  rural  low-stress 
pipelines  not  covered  by  the  present 
rulemaking  wrill  be  considered  in 
upcoming  proceedings. 

Apart  from  production  lines  (which 
are  not  subject  to  the  HLPSA),  most  low- 
stress  pipelines  in  rural  areas  probably 
are  gathering  lines.  Until  passage  of  the 
PSA,  rural  gathering  lines  were  not 
subject  to  regulation  under  the  HLPSA. 
However,  the  PSA  enlarged  RSPA's 
regulatory  authority  under  the  HLPSA 
to  include,  with  certain  exceptions, 
those  rural  gathering  lines  that  warrant 
regulation  based  on  location  and  other 
risk  factors.  As  required  by  Section  208 
of  the  PSA,  RSPA  will  consider 
regulation  of  those  lines  in  a  future 
notice  of  proposed  rulemaking. 

In  addition,  we  will  consider  the  need 
to  regulate  rural  low-stress  pipelines 
that  are  not  gathering  lines  principally 
on  the  basis  of  the  risk  the  low-stress 
lines  pose  to  the  environment.  Through 
response  planning  in  cooperation  with 
other  federal  and  state  agencies  under 
the  Oil  Pollution  Act,  we  are  developing 
a  better  concept  of  what  constitutes  an 
environmentally-sensitive  area  for 
purposes  of  pipeline  environmental 
regulation.  This  planning  should 
provide  the  groundwork  both  for  the 
future  notice  of  proposed  rulemaking  on 
rural  gathering  lines  and  for  a 
rulemaking  on  other  rural  low-stress 
pipelines. 

D.  Adequacy  of  NPRM 

API  commented  on  the  impact  of  the 
proposed  rules  on  inter-facility  lines 


and  delivery'  lines.  It  said  the  proposed 
rules  would  significantly  affect  non- 
pipeline  companies,  such  as  refineries, 
petrochemical  plants,  and  terminals. 
But,  according  to  API,  these  companies 
may  not  have  been  aware  of  the  NPRM. 
API  advised  RSPA  to  publish  a  separate 
NPRM  directed  at  inter-facility  and 
delivery  lines,  with  at  least  a  6-month 
comment  period. 

RSPA  does  not  agree  that  another 
rulemaking  notice  is  needed. 

The  published  NPRM  clearly 
discussed  the  proposed  applicability  of 
part  195  to  inter-facility  lines  and 
delivery  lines.  The  NPRM  gave  all 
interested  persons,  including  non- 
pipeline  companies,  an  adequate 
opportunity  to  comment  on  the 
proposed  extension  of  part  195  to  cover 
these  low-stress  pipelines.  In  addition, 
some  non-pipeline  companies  were 
aware  of  the  NPRM,  because 
representatives  of  refineries  submitted 
comments.  Other  non-pipeline 
companies  should  have  been  aware  that 
RSPA  was  considering  the  need  to 
regulate  low-stress  pipelines.  As  stated 
above,  RSPA  published  an  advance 
notice  of  proposed  rulemaking  on  low- 
stress  pipelines.  Also,  we  specifically 
invited  representatives  of  the  chemical,  - 
refining,  and  terminal  industries  to 
attend  a  meeting  on  low-stress  pipelines 
(56  FR  23538;  May  22, 1991).  At  that 
meeting,  RSPA  staff  described  all  low-  - 
stress  pipelines  excluded  from  part  195. 

E.  Economically  Marginal  Gathering 
Lines 

The  NPRM  requested  comment  on 
whether  economically  marginal 
gathering  lines  (i.e.,  lines  which  have 
little  profit)  in  populated  areas  should 
receive  separate  treatment  under  the 
final  rules-.  One  operator  wanted  to 
exclude  from  regulation  petroleum 
gathering  lines  that  operate  at  less  than 
5  percent  of  SMYS  and  transport  mostly 
sediment  and  water.  The  operator  said 
these  lines  present  little  or  no  risk,  but 
the  cost  of  regulation  would  be  high 
because  of  the  large  number  of  lines. 

API  and  an  operator  said  many  low- 
stress  pipelines  in  populated  areas  are 
associated  with  mature  wells  of 
diminishing  production.  These 
commenters  argued  regulation  would 
accelerate  the  marginal  economic  status 
of  the  lines.  They  also  suggested  that 
more  truck  transportation  would  follow, 
with  greater  risk  to  the  public.  The 
operator  particularly  asked  RSPA  not  to 
regulate  low-stress  pipelines 
transporting  crude  oil  that  has  a  high 
flash  point.  These  lines,  the  commenter 
said,  do  not  present  a  high  enough  risk 
to  public  safety  to  make  regulation  cost/ 
effective. 
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API  commented  that  RSPA  should 
apply  just  a  few  regtilations  to  pipolinos 
made  economically  marginal  by 
depicted  oil  fields  and  low  oil  prices.  It 
suggested  that  regulations  applicable  to 
leak  detection  would  be  enough.  The 
remaining  regulations  could  be  waived, 
API  said,  based  on  evidence  of  negative 
economic  impact  and  low  risk  to  the 
area.  An  operator  also  suggested  RSPA 
consider  granting  waivers  for  marginal 
systems  based  on  evidence  of  a 
satisfactory  safety  program. 

NTSB  said  regulation  of  a  class  ot 
pipelines  should  be  bb.sed  solely  on  fhi» 
threat  to  public  safety  and  the 
environment. 

An  operator  of  economically  niarginal 
lines  said  that  if  safety  is  the  goal  of 
regulation,  then  profitable  and  margin;il 
lines  should  be  treated  alike. 

To  resolve  the  issue  of  econoinii;ally 
marginal  gathering  lines,  we  looked  ot 
the  number  of  lines  involved,  the 
burden  of  the  final  rule,  and  alfernativn 
transportation.  The  record  shows  that 
gathering  lines  in  populated  areas 
comprise  less  than  10  percent  of  low- 
stress  pipelines  subject  to  the  final  rule. 
Based  on  the  comments,  we  believ*^  only 
d  small  fraction  of  this  number  is 
cH:onomically  marginal,  transporting 
small  volumes  of  oil  from  older, 
declining  wells.  These  pipelines  would 
be  subject  to  the  part  1-95  regulations- 
which,  on  the  whole,  parallel  the. 
industry  standards  in  the  American 
Society  of  Mechanical  Engineers'  B31.4 
rode,  Liqiod  Transportation  Systems  for 
Hydrocarbons,  Liquid  Petroleum  Gas. 
Anhydrous  Ammonia,  and  Alcohols 
The  compliance  burden,  therefore, 
would  be  similar  to  the  burden  of 
meeting  the  minijnuni  standards  the 
pi  pehne  industry  has  set -for  itself. 
Alternative  rail  or  truck  transportation, 
although  perhaps  more  expensive,  is 
generally  available  to  replace  any 
gathering  line  transportation  that  might 
be  shut  down.  Thus,  we  do  not  believe 
regulation  of  economically  marginal 
low-stress  gathering  lines  will  cause  a 
significant  hardship  to  much  of  the 
industry.  Also,  the  potential  safety  and 
environmental  risks  of  economically    - 
marginal  gathering  lines  is  probably 
higher  than  that  of  more  profitable  lines 
because  of  the  increased  incentive  to 
save  costs.  Consequently,  we  decided 
not  to  include  special  provisions  in  pari 
195  for  economically  marginal  low- 
stress  gathering  lines. 

Nevertheless,  consistent  with  API's 
com  m  en  t  a  n  d  RSP A 's  statutory 
authority,  we  will  consider  requests  for 
waiver  of  particular  requirements.  Any 
request  should  be  based  on  evidence  of 
significiinf  ly  adverse  economic  impact, 
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API  commented  that  RSPA  should 
apply  just  a  few  regulations  to  pipelines 
made  economically  marginal  by 
depleted  oil  flelds  and  low  oil  prices.  It 
suggested  that  regulations  applicable  to 
leak  detection  would  be  enough.  The 
remaining  regulations  could  be  waived, 
API  said,  based  on  evidence  of  negative 
economic  impact  and  low  risk  to  the 
area.  An  operator  also  suggested  R.SP/^ 
consider  granting  waivers  for  marginal 
systems  based  on  evidence  of  a 
satisfactory  safety  program. 

NTSB  said  regulation  of  a  class  ot 
pipelines  should  be  bused  solely  on  the 
threat  to  public  safety  and  the 
environment. 

An  operator  of  economically  marginal 
lines  said  that  if  safety  is  the  goal  of 
regulation,  then  profitable  and  marginal 
lines  should  be  treated  alike. 

To  resolve  the  issue  of  economit;ally 
marginal  gathering  lines,  we  looked  ni 
the  nimiber  of  lines  involved,  the 
burden  of  the  final  rule,  and  alternative 
transportation.  The  record  shows  that 
gathering  lines  in  populated  areas 
comprise  less  than  10  percent  of  low- 
stress  pipelines  subject  to  the  final  rule. 
Based  on  the  comments,  we  believt^  only 
a  small  fraction  of  this  number  is 
rn:onomically  marginal,  transporting 
small  volumes  of  oil  from  older, 
declining  wells.  These  pipelines  would 
be  subject  to  the  part  1-95  regulations^ 
which,  on  the  whole,  parallel  the 
industry  standards  in  the  American 
Society  of  Mechanical  Engineers'  B31.4 
code.  Liquid  Transportation  Systems  for 
Hydrocarbons,  Liquid  Petroleum  Gas. 
Anhydrous  Ammonia,  and  Alcohols 
The  compliance  burden,  therefore, 
would  be  similar  to  the  burden  of 
meeting  the  miniinum  standards  the 
pipeline  industry  has  setior  itself. 
Altemjative  rail  or  truck  transportation, 
although  perhaps  more  expensive,  is 
generally  available  to  replace  aiiy 
gathering  line  transportation  that  might 
be  shut  dovvni.  Thus,  we  do  not  believe 
regulation  of  economically  marginal 
low-stress  gathering  lines  will  cause  a 
significant  hardship  to  much  of  the 
industry.  Also,  the  potential  safety  and 
environmental  risks  of  economically 
marginal  gathering  lines  is  probably 
higher  than  that  of  more  profitable  lines 
because  of  the  increased  incentive  to 
save  costs.  Consequently,  we  decided 
not  to  include  sfmcial  provisions  in  pan 
195  for  economically  marginal  low- 
stress  gathering  lines. 

Nevertheless,  consistent  with  API's 
comment  and  RSPA 's  statutory 
authority,  we  will  consider  requests  for 
waiver  of  particular  requirements.  Any 
request  should  be  based  on  evidence  of 
significimtly  adverse  economic  impact, 


low  risk,  and  adequate  operatio)!  and 
maintenance  practices. 

F.  Compliance  Time 

1.  Amount  of  Time 

Proposed  §  195.1(d)  would  have 
allowetl  operators  of  existing  low-stress 
pipelini^  1  year  after  publication  of  the 
final  nde  to  comply  with  parts  195  and 
199.  However,  the  NPRM  requestctl 
comment  on  whether  1  year  would  be 
enough  time  to  prepare  existing 
pipelines  for  compliance. 

An  operator  said  1  year  would  not  b«? 
enough  unless  RSPA  excludes  certain 
iM.onomically  marginal  gathering  lines 
and  ac<«pts  previous  hydrostatic 
testing.  Otherwise  the  operator  said  2 
years  would  be  needed  to  establish  an 
adequate  compliance  program.  One 
operator  said  1  year  would  be  all  right 
for  HVL  and  tnmk  lines,  but  3  years 
would  be  needed  for  other  lines. 
Another  operator  recommended  3  to  5 
years  for  low-stress  pipelines  that 
present  a  low  risk  because  they  carry 
crude  oil  with  a  high  flash  point.  Still 
another  operator  said  that  because  manv 
distinct  pipelines  would  be  brought 
under  the  regulations  (possibly  3,000), 
the  minimum  comphance  period  should 
be  5  years.  API  and  an  operator  argued 
that  3,  4.  or  5  years  wni;id  be  needed  to 
carry  out  all  the  requirements. 

NTSB  argued  that  1  year  would  b? 
sufficient  because  many  operators  of 
low-stress  pipelines  have  other 
pipelines  that  are  subject  to  parts  195 
and  199.  Also,  NTSB  said  compliance 
would  mostly  involve  procedural 
cJianges.  It  further  said  written 
procedures  and  documentation  are 
readily  available  for  operators  not 
already  involved  with  parts  195  and 
1 99.  A  state  agenc-y  also  said  1  year 
would  be  sufficient  for  operators  to 
prepare  for  compliance. 

In  view  of  the  diversity  of  conditions 
and  importance  of  plans,  procedures, 
and  testing.  RSPA  agrees  that  many 
operators  will  need  more  than  1  year  to 
complete  the  steps  necessary  for 
existing  pipelines  to  meet  parts  195  and 
199.  Of  particular  concern  is  the  time 
needed  to  craft  plans  and  procedures 
that  address  the  individual  conditions 
of  the  many  distinct  pipelines  to  which 
the  final  rule  applies.  However, 
operators  should  not  need  more  than  90 
days  to  leam  about  the  new 
requirements  and  begin  reporting 
accidents  that  might  occur  on  low-stress 
pipelines.  Also,  within  90  days 
operators  should  be  able  to  meet  part 
195  design,  construction,  and 
hydrostatic  testing  requirements  on 
portions  of  existing  pipelines  that  they 
replace  relo«ate,  or  otherwise  change 


after  the  eff»H;tive  date  of  the  final  rul»>. 
Therefore,  final  §  195.1(c)  allows 
existing  low-stress  pipelines  2  years 
from  today  to  comply  with  parts  195 
and  199.  However,  accident  reporting 
under  subpart  B  of  part  195  begins  90 
days  from  today.  Also,  replacements, 
ndo«.ations,  and  other  changes  made  to 
existing  pipelines  on  or  after  90  days 
.from  today  must  meet  the  design, 
construction,  and  hydrostatic  testing 
requirements  of  part  195  before 
operation. 

Note  that  Uic  allowable  coinpliam  •• 
time  for  existing  low-stress  pipelines  i>- 
statwl  in  final  §  195.1(c),  instead  of 
§  195.1(d)  as  proposed.  We  made  this 
change  because  under  existing 
*j  195.1(c),  the  deadline  has  passed  fur 
carbon  dioxide  pipelines  to  comply 
with  part  195  (July  12, 1992). 
>\ccordingly,  the  compliance  time  (of 
c^irbon  dioxide  pipelines  is  being 
removed  from  §  195.1(c).  This  change 
makes  §  19.5.1(c)  available  to  state  the 
compliance  time  for  low-stress 
pipelines. 

<'  Populnted  Area 

RSPA  proposed  to  define  "populjtei) 
area"  as  "any  onshore  area  other  than  a 
rural  area."  Section  195.2  defines  "runtl 
area"  as  "outside  the  limits  of  any 
incorporated  or  iminco.-porated  city, 
town,  village,  or  any  other  designated 
residential  or  conrunercial  area  such  as 
a  subdivision,  a  business  or  shopping 
•;enter,  or  community  development."  .S<i 
a  populated  area  would  lie  an  onshon' 
area  inside  such  political,  residential,  or 
<  ommercial  area. 

One  operator  suggested  we  exclude 
industrial  areas  from  the  definition  of 
populated  area.  Because  of  the  lack  ol 
njsidential  housing  and  associated  sit),«!I 
businesses  and  shopping  centers  in 
these  areas,  the  operator  said  regu lotion 
would  not  increase  safety.  RSPA 
strongly  slisagrees,  however,  because  ib<- 
mles  in  parts  195  and  199  protiKt 
people  A\  large,  not  just  people  in 
residential  communities.  Plant 
personnel  and  the  en\  ironmeni  in 
industrial  areas  are  at  risk  from  low- 
stress  pipelines. 

An  operator  asked  if  part  195  would 
apply  to  an  entire  line  section  between 
block  valves  if  only  part  of  the  line 
section  cros.«:es  a  populated  area.  As 
previously  explained,  the  pipeline 
segment  inside  the  populated  area  and 
any  equipment  and  controls  locafeil 
elsewhere  that  are  necessary  for 
operation  of  the  segment  would  haw  ii« 
meet  part  195. 

Part  195  currently  uses  the  term 
■populated  area"  in  §§  195.234(c)l"<i. 
195.260(c),  and  195.306  (b)(1)  and  |.  .'; '.  ■ 
VV.>  did  not  intend  that  the  definifio;  ••) 
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Section  195.2  dcfi 
volatile  liquid"  as  a 
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released  to  the  atmospjh 
a  vapor  pressure  exce( 
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One  commenter  tho 
amend  the  current 
volatile  liquid"  to  exc 
petroleum/water 
remaining  after  relea 
vapor  pressure  of  40 
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cover  such  mixtures, 
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pressure  of  the  hazard^u 
transportation:  and  (2 
liquid  will  evaporate 
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commenter "s  example 
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liquid  in  transportati 
mixture  without  the 
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/.  Hydrostatic  Testing 

The  NPRM  proposejl 
operators  hydrostali 
stress  pipelines  and 
pipelines  that  are  repl  seed 
otherwise  changed.  In 
NPRM  proposed  that 
publication  of  the  fine 
low-stress  pipelines 
must  have  been  hydrctt 
under  subpart  E  of 
operate  above  80  percfent 
qualified  test  or  opera  t 
(proposed  §  195.302(ci) 

API  suggested  that 
years  instead  of  1  yea: 
testing  of  existing  H\' 
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companies  will  need  to  meet  parts  195 
and  199,  RSPA  agrees  that  2  years  is 
more  reasonable  than  1  year  to  prepare 
for  compliance.  As  stated  above,  final 
§  195.1(c)  provides  a  2-year  compliance 
time  for  existing  low-stress  pipelines. 
This  compliance  time  applies  to  testing 
existing  HVX  low-stress  pipelines  under 
subpart  E  of  part  195.  Therefore,  a 
compliance  time  is  not  separately  stated 
in  final  §  195.302(c). 

Except  for  low-stress  pipelines  that 
are  rttplaced,  relocated,  or  otherwise 
changed,  the  NPRM  did  not  propose  to 
require  operators  to  hydrostatically  test 
existing  non-HVL  low-stress  pipelines. 
Furthermore,  the  NPRM  explained  that 
non-HVL  low-stress  pipelines  were  not 
subject  to  the  hydrostatic  testing 
proposal  in  Docket  PS-121  (56  FR 
23538).  which  affected  many  older 
existing  hazardous  liquid  pipelines. 

However,  under  proposed 
§  195.406(a)(6).  any  non-HVL  low-stress 
pipeline  not  tested  to  subpart  E 
standards  could  not  be  operated  at  more 
than  "80  percent  of  the  test  pressure  or 
100  percent  of  the  highest  operating 
pressure  to  which  the  pipeline  was 
subjected  for  four  or  more  continuous 
hours  that  can  be  demonstrated  by 
recording  charts  or  logs  made  at  the 
time  the  test  or  operations  were 
conducted."  One  operator  suggested 
that  proposed  §  195.406(a)(6)  would 
have  the  effect  of  requiring  hydrostatic 
testing  of  existing  non-HVL  low-stress 
pipeUnes.  Testing  could  be  necessary  if 
the  requisite  documentation  were  not 
available,  or  planned  operations  were 
not  consistent  with  prior  documented 
test  or  operating  pressures.  RSPA  did 
not  intend  this  result.  In  fact,  we 
proposed  §  195.406(a)(6)  to  assure  tliat 
non-HVL  low-stress  pipelines  could 
continue  to  operate  without  hydrostatic: 
testing  under  subpart  E.  Upon  further 
consideration,  RSPA  believes  proposed 
§  195.406(a)(6)  is  unnecessary  for  that 
purpose,  since  §  195.302  clearly  states 
which  pipelines  are  subject  to  testing. 
So  we  have  not  adopted  proposed 
§  195.406(a)(6)  in  the  final  rule. 

Also,  §  195.406(a)(5)  covers  the 
substance  of  proposed  §  195.406(a)(7), 
concerning  the  operating  pressure  of 
HVL  low-stress  pipelines  not  tested  to 
subpart  E.  Therefore,  we  have  not 
adopted  proposed  §  195.406(a)(7)  in  the 
final  rule. 

One  operator  thought  the  proposed 
rules  did  not  clearly  state  the  proposed 
exclusion  of  existing  non-HVL  low- 
stress  pipelines  from  hydrostatic  testing 
requirements.  RSPA  agrees  that  subpart 
E  should  clearly  state  the  applicability 
of  testing  requirements  to  low-stress 
pipelines.  Thus,  we  revised  existing 
§  195.302,  General  requirements,  to 


clarify  the  exception  of  non-HVL  low- 
stress  pipelines  fiiim  testing  under 
subpart  E. 

/.  Pneumatic  Testing 

The  NPRM  requested  comment  on 
w  hether  pneumatic  testing  should  be 
allowed  as  an  alternative  to  hydrostatic 
testing.  API  and  a  state  agency  favored 
pn(!umatic  testing  as  an  alternative. 

Three  operators  and  a  state  agency 
encouraged  RSPA  to  allow  pneumatic 
testing  as  an  alternative  to  hydrostatic 
testing.  They  pointed  out  that 
pneumatic  testing  is  permissible  for 
low-stress  pipelines  in  petroleum 
service  under  the  ASME  B31.4  Code 
(section  437.4.3;  1989  edition).  Two  of 
these  operators  also  favored  pneumatic 
testing  because  it  would  eliminate  the 
need  to  collect  and  treat  test  water. 

One  operator  saw  little  advantage  in 
pneumatically  testing  new  low-stress 
pipelines,  because  the  cost  of  waste 
water  disposal  is  not  high  for  new  lines. 
Two  operators  thought  pneumatic 
testing  would  be  hazardous  for  existing 
low-stress  pipelines  because  of  the 
potential  to  mix  hydrocarbons  and  air 
inside  the  pipeline. 

Part  195  now  permits  pneumatic 
testing  as  an  alternative  to  hydrostatic 
testing  (§  195.306(c))  for  carbon  dioxide 
pipelines.  Also,  RSPA's  gas  pipeline 
safety  standards  allow  pneumatic 
testing  as  an  alternative  to  hydrostatic 
testing  (49  CFR  192.503).  In  view  of 
these  standards,  the  environmental 
advantages  of  pneumatic  testing,  and 
the  acceptability  of  pneumatic  testing 
under  the  ASME  B31.4  code,  we  believe 
subpart  E  of  part  195  should  allow 
operators  the  option  of  pneumatically 
testing  low-stress  pipelines.  Therefore, 
the  final  rule  amends  §  195.306  to  allow 
pneumatic  testing  as  an  alternative  to 
hydrostatic  testing  on  low-stress 
pipelines. 

RSPA  recognizes  that  a  mixture  of  air 
and  residual  hydrocarbons  could  create 
a  potential  hazard  if  operators 
pneumatically  test  an  existing  low-stress 
pipeline  with  air  instead  of  inert  gas. 
However,  this  risk  has  not  been  a 
significant  safety  problem  for  gas 
pipelines  under  49  CFR  part  192.  It  is 
common  practice  for  operators  to  use 
proper  precautions  if  air  is  the  test 
medium. 

K.  Environmentally  Sensitive  Areas 

As  stated  in  the  NPRM,  we  have 
deferred  proposing  to  regulate  non-HVL 
low-stress  pipelines  in  rural 
"environmentally  sensitive  areas" 
because  we  have  not  yet  developed  a 
suitable  definition  of  "environmentally 
sensitive  area."  We  also  need  time  to 
learn  the  extent  to  which  pipeline  spills 
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affect  snrfi  areas.  Although  the 
definition  of  "envntmrnentally  sensitivp 
area"  in  the  oil  spill  response  plan 
regulations  (49  CFR  part  194)  has  been 
used  for  plannii»g  purposes,  we  believe 
that  definition  is  too  broad  to  use  undw 
pwt  195.  A  definition  c^ 
"environmentally  sensitive  area"  under 
part  195  must  be  specific  enough  to 
distinguish  pipeiines  and  segnients  of 
pipeUoe  thai  are  subject  to  \iw 
regulations. 

As  required  by  §  202  of  the  PSA. 
RSPA  has  scheduled  publication  of  a 
notice  of  proposed  rulemaking  to  define 
environmentally  sensitive  areas,  high 
density  populaticHi  areas,  and  navigable 
waterways.  (See  the  "Semiannual 
Regulatory:  Agenda"  at  59  FR  20662:  , 
April  25,  1994).  We  also  intendjo 
propose,  as  required  by  the  PSA.to 
require  all  operators  of  hazardous  liquid 
pipelines  (iiiciuding  low-stress 
pipelines)  to  identify  and  inventorv 
their  pipelines  located  in  those  areas 
and  waterways. 

NRDC  commented  that  there  is  ample 
evidence  of  pipeline  dajnage  in  rural 
environiBentaily  sensitive  areas  outside 
navigable  waterways,  so  RSPA  should 
not  postpone- regulation  of  low-stress 
pipelines  in  those  areas.  NRDC 
suggested  that  RSPA  use  a  broad 
definition  of  environmentally  sensitive 
area  for  purposes  of  regulating  low- 
stress  pipelines,  pending  adoption  of  a 
definition  required  by  the  PSA.  RSPA 
has  not  expaiKled  the  final  rule  to  cover 
low-stress  pipelines  in  eivvLronmenlally 
sensitive  areas  outside  the  proposed 
areas  of  regulation,  because  the  NPRM 
did  not  propose  regulation  of  those 
pipelines  at  this  time.  However,  we 
agree  with  NKDCs  concerns  abotrt 
enviromnental  risks,  and  we  vdll 
consider  those  concerns  In  future 
rulemaking  proceedings  on  niial  low- 
stress  pipelines.  As  mentioned  above, 
our  increased  understanding  of 
environmentally  sensitive  area  in  the 
pipeline  context  should  provide  a  basis 
for  future  notices  of  proposed 
rulemaking  on  rural  gathering  lines  and 
other  rural  fow-stiess  pipelines. 

Oie  operator  thought  RSPA  should 
postpone  the  regulation  of  low-stress 
pipelines  entirely  until  it  proposes 
regulations  for  non-HVL  low-stress 
pipelines  in  rural  environmentally 
sensitive  areas.  This  operator  said 
additional  work  and  effort  could  be 
avoided  if  it  could  identify  pipelines  in 
environmentally  sensitive  areas  before 
establishing  a  comphance  program  for 
part  195.  The  commenter,  however,  did 
not  address  the  potential  loss  of  benefits 
that  would  result  if  regulation  of  low- 
stress  pipelines  were  deferred  pending 
decisions  on  environmentally  sensitive 
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affect  sndi  areas.  Ahhough  the 
definition  of  "envmmmentally  sensitive 
area"  iatheoti  spill  response  plan 
regulations  (49  CFR  part  194)  has  been 
used  for  pianniiig  ptuposes,  we  believe 
that  definition  is  loo  broad  to  use  undCT 
pffit  195.  A  definition  oi 
"cnvironnneDtali>  sensitive  area"  under 
part  195  must  be  specific  enough  to 
distinguish  pipeiines  and  segments  of 
pipeline  thai  are  subject  to  the 
regulations. 

As  required  by  §  202'of  the  FSA. 
RSPA  has  scheduled  publication  of  a 
notice  of  proposed  rulemaking  to  define 
environmentally  sensitive  areas,  high 
density  pt^HilaticHi  areas,  and  navigable 
waterways.  (See  the  "Semiannual 
Regulatory  Agenda"  at  59  FR  20662:  . 
April  25.  1994).  We  also  intendjo 
propose,  as  required  by  the  PSA.to 
require  ail  operators  of  hazardous  liquid 
pipelines  (iriciuding  low-stress 
pipelines)  to  identify  and  inventory 
their  pipelines  located  in  those  areas 
and  waterways. 

NRDC  commented  that  there  is  ample 
evidence  of  pipeline  dajnage  in  rural 
environmentally  sensitive  areas  outside 
navigable  waterways,  so  RSi^A  should 
.    not  postpone-regulation  of  low-stress 
pipelines  in  those  areas.  NRDC 
suggested  that  RSPA  use  a  broad 
definition  of  enviromnentally  sensitive 
area  for  purposes  of  regulating  low- 
stress  pipciices.  pending  adoption  of  a 
definition  required  by  the  PSA.  RSPA 
has  not  expanded  the  final  rule  to  cover 
low-stress  pipelines  in  environmenlally 
sensitive  areas  outside  the  proposed 
areas  of  regulation,  because  the  NPRM 
did  not  propose  regulation  of  those 
pipelines  at  this  time.  However,  we 
agree  with  NRDCs  concerns  about 
environmental  risks,  and  we  will 
consider  those  concerns  in  future 
rulemaking  proceedings  on  rural  low- 
stress  pipelines.  As  mentioned  above. 
our  increased  understanding  of 
environmentally  sensitive  area  in  the 
pipeline  context  should  provide  a  basis 
for  future  notices  of  proposed 
rulemaking  on  rural  gathering  lines  and 
other  rural  tow-stress  pipelines. 

One  operator  thought  RSPA  should 
postpone  the  regulation  of  low-stress 
pipelines  entirely  until  it  proposes 
regulations  for  non-HVL  low-stress 
pipelines  in  rural  environmentally 
sensitive  areas.  This  operator  said 
additional  work  and  effort  could  be 
avoided  if  it  could  identify  pipelines  in 
environmentally  sensitive  areas  before 
establishing  a  compliance  program  for 
part  195.  The  commenter,  however,  did 
not  address  the  potential  loss  of  benefits 
that  would  result  if  regulation  of  low- 
stress  pipelines  were  deferred  pending 
decisions  on  environmentally  sensitive 


areas.  Neverthel«ss.  RSPA  believes  that 
once  compliance  programs  are  in  place, 
extending  the  programs  to  cover 
additional  pipelirfe  segments,  if 
_  required,  should  not  be  too  difficult. 
Furthermore,  there  is  nothing  to  prevent 
an  operator  from  bringing  all  segments 
of  a  pipeKne  into  compliance  with  part 
195  and  immediately  achieving  the 
benefits. 

L.  Single  Public  Thoroughfare 

In  the  NPRM  (at  12215).  RSPA 
mentiontfd  that  "intra-facility  piping 
connecting  adjacent  facilities  separated 
by  navigable  waterways  or  separated  by 
third  party  property  other  than  single 
public  thorougli fares  in  populdted  areas 
would  be  subject  to  the  regulations."  A 
state  agency  and  an  operator  asked  us  to 
clarify  this  single-public-thoroughfare 
exception. 

1  he  intra-facility  piping  mentioned  in 
the  Nl'RM  is  functionally  equivaleiit  to 
in-plant  {Mping.  which  is  excluded  from 
regulation  under  §  195.1(b)(6). 
Essentially,  intrarfacility  piping  is 
transfer  piping  used  for  plant  processes. 
However,  plants  may  be  divided  bv  a 
single  public  thorouglifare.  and  transfer 
piping  crosses  the  thoroughfare.  A 
pubUc  thoroughfare  includes  any  road, 
from  a  country  lane  to  an  interstate 
highway,  but  not  a  railroad  or  navigable 
waterway.  Because  the  operating 
conditions  of  transfer  piping  that 
crosses  such  thoroughfares  are 
comparable  in  most  respects  to  those  of 
other  in-plant  piping.  RSPA  considers 
thoroughfare  crossings  to  be  in-plant 
piping.  This  interpretation  of 
§  195.1(b)(6)  is  in  effect  now.  We  will 
apply  it  to  low-stress  pipelines  under 
this  final  rule.  The  thoroughfare 
exception  does  not  apply  to  inter- 
facihty  line^  or  delivery  lines,  because 
these  lines  are  different  from  in-plant 
"piping. 

One  commenter.  representing  a 
refining  department,  suggested  that 
plaiU  transfer  piping  that  crosses 
property  other  than  a  thoroughfare  riglit- 
of-way.  such  as  industrial  property, 
should  also  qualify  as  in-plant  piping 
under  §  195.1fb)(6).  This  commenter 
also  suggested  that  RSPA  exclude  inter- 
facihty  lines  in  industrial  areas  from 
regulation.  Neither  comment  was 
adopted.  We  addressed  the  need  to 
regulate  low-stress  pipelines  in 
industrial  areas  under  the  subheading 
"G.  Populated  Areas"  supra. 

Af.  Offshore  Pipelines 

One  operator  commented  that  the 
NPRM  lacked  justification  for  the 
proposed  regulation  of  offshore  low' 
stress  pipehnes.  RSPA  disagrees 
because  the  accident  consequences 


discussed  in  the  NPRM  and  the  advance 
notice  of  proposed  rulemaking  could 
occur  offshore.  Also,  the  NPRM 
discussed  tlie  need  to  prevent  pollution 
(if  navigable  waterways.  whi<.h  includes 
offshore  areas.  In  the  final  rule, 
t)  195.1(bK3)  clarifies  the  coverage  of 
offshore  low-stress  pipelines. 

\'.  Drug  Testing 

One  refinery  operator  suggested  thai 
RSPA  e.xcept  non-pipeline  companies 
from  part  199,  if  they  have  a  comparable 
drug  program  and  few  Itm-stress 
pipelines.  This  commenter's  primary 
concern  was  the  cost  of  administering 
two  separate  anti-dnig  programs,  the 
company's  own  program  and  another  to 
satisfy  part  199.  RSPA  believes  this 
commenter  may  have  overeslimated  the 
burden  of  compliance  with  part  199. 
Operators  with  comparable  programs 
need  not  \xigm  a  separate  part  199 
program.  They  could  modify  their 
prt'sent  programs  as  necessary  to  meet 
part  199  standards.  Separate  plans 
would  not  be  required,  althougli  the 
parts  of  a  single  plan  intended  to  nwH-l 
part  199  would  have  to  be  cU»ar  and 
distinct  from  separate  company 
requirements.  Separate  tests  and 
analyses  would  be  required  onlv  if  die 
company's  program  required  testing  for 
drugs  not  covered  by  part  199. 
Considering  the  savings  in  compliance 
costs  for  operators  with  comparable 
programs  and  the  continuing  concern 
that  illegal  drug  use  may  adversely 
affect  the  safe  operation  of  pipelines,  we 
did  not  adopt  the  refinery  iiperator's 
comment. 

O.  Marine  Terminal  Piping 

One  operator  pointed  out  that  the  US 
Coast  Guard  already  regulates  certain 
low-stress  pipelines  at  marine  lenninals. 
This  commenter  recommendevi  that 
RSPA  continue  to  except  these  pipelines 
from  fxul  195.  Alternatively,  the 
operator  suggested  R.SPA  establish  a 
jurisdictional  boundary  with  the  Coast 
Guard  to  avoid  duplication  of  agency 
efforts.  A  bouiMlary.  said  the  operator, 
also  would  eliminate  the  confusion  over 
which  DOT  regulations  apply  to  low- 
stress  pipelines  at  marine  terminals. 

In  port  areas.  RSPA  and  the  LIS  Coast 
Guard  have  independent  regulatory 
missions,  as  assigned  by  federal  statutes 
So.  hazardous  liquid  pipelines  in  port 
areas  come  under  a  combination  of 
RSPA  and  Coast  Guard  regidations.  At 
present,  we  know  of  no  conflicts  or 
undue  burdens  created  by  these  separate 
regulatory  programs,  ff  such  difficulties 
surface  with  respect  to  low-stress 
pipelines,  we  will  work  with  the  Coast 
Guard  to  minimize  their  impact. 
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P.  Xtiscellaneous  CIi  irificdtions 
1  Pipelines  Subject  to  Regulations 
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B.  Executive  Order  12866  and  DOT 
Policies  and  Procedures 


One  proposedTule  simplified  by 
using  the  term  "low-stress  pipeline" 
was  §  195.401(c)(5).  The  purpose  of  this 
proposed  rule  was  to  state  that  the 
design  and  construction  requirements  of 
part  195  would  not  apply  to  loxv-stress 
pipelines  on  which  construction  begins 
before  the  effective  date  of  the  final  rule 
Several  coraraenters  thought  proposed 
§  195.401(c)(5)  lacked  clarity.  So  we 
revised  it  in  the  style  of  similar 
provisions  of  §  195.401(c). 

In  addition,  one  commenter  pointed 
out  that  proposed  §  195.401(c)(5)  would 
not  except  existing  low-stress  pipelines 
from  design  and  construction  rules 
applicable  to  certain  interstate  and 
intrastate  pipelines  under 
*i§  195.401(c)(l)-(3).  The  final  ruk; 
resolves  this  drafting  problem  by 
excluding  low-stress  pipelines  from  the 
interstate  and  intrastate  designations 
tmder§§195.401(c)(l)-(3).        '         . 

4  Cathodic  Protection 

Section  195.414,  Cathodic  prote«:tion. 
IS  amended  in  paragraphs  (b)  and  (c). 
We  separated  requirements  applicable 
to  low-stress  pipelines  from  existing 
requirements  applicable  to  interstate 
and  intrastate  pipelines. 

III.  Advisory  Committee 

The  Technical  Hazardous  Liquul 
Pipeline  Safety  Standards  Committee  is 
a  federal  advisory  committee 
established  under  Section  204  of  the 
HLPSA  (49  App.  U.S.C.  2003).  The 
committee  advises  DOT  on  the 
feasibility,  reasonableness,  and 
practicability  of  standards  propos»?d 
under  the  HLPSA. 

On  August  4, 1993,  the  Committee 
met  in  Washington,  D.C.  and  discussed 
the  NPRM.  After  due  deliberation,  the 
committee  voted  unanimously  in  favor 
of  the  proposed  rules.  The  Committee's 
report  and  a  transcript  of  the  meeting 
are  available  for  inspection  in  the 
docket. 

IV.  Regulatory  .\nalyses  and  Notices 

A  Paperwork  Reduction  Act 

This  final  rule  will  increase  current 
information  collection  biu-dens  under 
parts  195  and  199.  The  Office  of 
Management  and  Budget  (OMB)  has 
approved  this  increased  burden  under 
the  Paperwork  Reduction  Act  of  1980, 
as  amended  (44  U.S.C.  Chap.  35).  The 
OMB  approval  numbers  are  2137-0047. 
21.17-OS7a,  2137-0579,  and  21.37-0587 


OMB  considers  this  final  rule  a 
significant  regulatory  action  under 
Section  3(0  of  Executive  Order  1286«i 
(58  FR  51735;  October  4, 1993). 
Therefore,  OMB  has  reviewed  this  final 
rule.  EXDT  considers  this  final  rule 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
26,  1979). 

The  comments  RSPA  received  oil  the 
draft  regulatory  evaluation  of  costs  and 
benefits  are  summarized  and  discussed 
in  the  final  regulatory  evaluation.  The 
final  evaluation,  which  shows  that  this 
final  rule  will  result  in  net  benefits  to 
society,  is  available  for  review  in  the 
doeket- 

r;  Regulatory  Flexibility  Act 

Based  on  the  facts  available  ab«iut  lh<' 
anticipated  impact  of  this  rulemaking 
action,  I  certify,  piusuant  taSection  605 
of  the  Regidatory  Flexibility  Act  (5 
U.S.C.  605),  that  the  action  will  not  have 
a  significant  economic  impact  on  a  - 
substantial  number  of  small  entities. 
Few  small  entities  operate  low-stress 
pipelines  subject  to  this  finaPnile. 

D  Executive  Order  126  J  2 

RSPA  has  analyzed  this  action  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  (52  FR  41685).  RSPA  has 
determined  that  the  action  does  not    . 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  1 95 

-Ammonia,  Carbon  dioxide. 
Petroleum,  Pipeline  safety.  Reporting 
and  recordket^ping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  195  is  amended  as  follows: 

1.  The  authority  citation  for  part  195 
e:onlinues  to  read  as  follows: 

Authority:  49  App.  U  S  C.  2001  el  .<.«/.;  49 
(TRr53 

2.  In  §  195.1,  the  introductory  text  of 
paragraph  (b)  is  republished,  paragraphs 
{b)(3)  and  (c)  are  revised  to  read  as 
follows: 

§195.1    Appttcability. 


(b)  This  part  does  not  apply  ii^— 

(3)  Transportation  of  non-HVL 
through  low-stress  pipelines,  except  for 
any  pipeline  or  pipeline  segment  that  is 
located — 

(i)  In  an  onshore  area  other  than  » 
niral  area; 

(iil  Offshore;  or 


(iii)  In  a  waterway  that  is  navigable  in 
fact  arid  currently  used  fipr  commercial 
navigation;  -      ,     v' . 

*  *  •  •  k 

(c)  A  low-stress  pipeline  to  which  this 
part  appKes  that  exists  on  July  12, 1994 
need  not  comply  with  this  part  or  part 
199  of  this  chapter  until  July  12,  199S. 
except  as  follows: 

(1)  Subpart  B  of  this  part  apphes 
beginning  on  October  10, 1994;  and 

(2)  Any  replacement,  relocation,  or 
other  change  rrade  to  existing  pipelines 
after  October  9, 1994  must  comply  with 
Subparts  A  and  C  through  E  of  this  part. 

3.  hi  §^195.2.  the  following  definition 
is  added: 

§195^    DefkiMons. 

•  *         *         •        * 

Low-stress  pipeline  means  a 
hazardous  liquid  pipeline  that  is 
operated  in  its  entirety  at  a  stress  level 
of  20  percent  or  less  of  the  specified 
minimum  yield  strength  of  the  line 
pipe. 
»         «        «        •         * 

4.  In  §  195.302,  paragraph  (b)  and  the 
-  introductory  text  of  paragraph  fc)  are 

revised  to  read  as  follows: 

§  195.34X2    Gmct^  reqMirements. 

*  *        •        •        • 

fb)  Except  for  pipelines  converted 
under  §195.5,  tlie  following  pipelines 
may  be  operated  without  pressure 
testing  tinder  this  subpart: 

(1)  Any  hazardous  nquid  pipeline 
whose  maximum  operating  pressure  is 
established  under  §  195.406(a)(5)  that 

(i)  An  interstate  pipeline  constructed 
before  Jtouary  8, 1971; 

(ii>  An  interstate  offshore  gathering 
line  coostructed  before  August  1. 1977; 

(iii)  An  intrastate  pipeline  constructed 
before  October  21, 1985;  or 

(iv)  A  low-stress  pipeline  constructed 
before  August  11, 1994  that  transports 
HVL. 

(2)  Any  carbon  dioxide  pipeline 
constructed  before  July  12, 1991,  that — 

(i)  Has  its  maximum  operating 
pressure  established  under 
§  195.406(aM5j;  or 

(ii)  Is  located  in  a  rural  area  as  part 
of  a  production  field  distribution 
system. 

(3)  Any  low-stress  pipeline 
constructed  before  August  11,  1994  that 
does  not  transport  HVL. 

(cj  Except  for  pipelines  that  transport 
HVL  onshore  and  low-stress  pipelines, 
the  following  compliance  deadlines 
apply  to  pipelines  under  jiaragraphs 
(b)(1)  and  (b)(2)(i)  of  this  section  that 
liave  not  been  pressure  tested  under  this 
.subpart: 
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(iii)  In  a  waterway  that  is  navigable  in 
fact  and  currently  used  fipr  commercial 
navigation;  -      ;><.=  • 

*  *  •  •  k 

(c)  A  low-stress  ptpeUne  to  which  this 
part  appKes  that  exists  on  July  12, 1994 
need  not  comply  with  this  part  or  part 
199  of  this  chapter  until  July  12,  1996. 
except  as  follows: 

(1)  Subpart  B  of  this  part  applies 
beginning  on  October  10. 1994;  and 

(2)  Any  replacement,  relocation,  or 
other  change  made  taexisjing  pipelines 
after  October  9, 1994  must  comply  with 
Subparts  A  and  C  through  E  of  this  part. 

3.  hi  §^195.2.  the  following  definition 
is  added: 

§195,2    Definitions. 

*  •         *         •         * 

Low-stress  pipeline  means  a 
hazardous  liquid  pipeline  that  is 
operated  in  its  entirety  at  a  stress  level 
of  20  percent  or  less  of  the  specified 
minimum  yield  strength  of  the  line 
pipe. 

*  «        «        •        * 

4.  In  S  195.302,  paragraph  fb)  and  the 
-  introductory  text  of  paragraph  fc)  are 

revised  to  read  as  follows: 

§  t95.3<»    GMcrai  reqHireinents. 

*  •         •         •         • 

fb)  Except  for  pipelines  converted 
under  §195.5,  tlie  following  pipelines 
may  be  operated  without  pressure 
testing  under  this  subpart: 

(1)  Any  hazardous  nquid  pipeline 
whose  maximum  operating  pressure  is 
established  under  §  195.406(a)(5)  that 

(i)  An  interstate  pipeline  constructed 
before  JIanuary  8, 1971; 

(ii>  An  interstate  offshore  gathering 
line  constructed  before  August  1, 1977; 

(iii)  An  intrastate  pipeline  constructed 
before  October  21, 1985;  or 

(iv)  A  low-stress  pipeline  constructed 
before  August  11, 1994  that  transports 
HVL. 

(2)  Any  carbon  dioxide  pipeline 
constructed  before  July  12, 1991,  that — 

(i)  Has  its  nuDumum  operating 
pressure  established  uruler 
§  195.406(aM5);  or 

(ii)  Is  located  in  a  rural  area  as  part 
of  a  productioQ  field  distribution 
system. 

(3)  Any  low-stress  pipeline 
constructed  before  August  11,  1994  that 
does  not  transport  HVL. 

(cj  Except  for  pipelines  that  transport 
HVL  onshore  and  low-stress  pipelines, 
the  following  compliance  deadlines 
apply  to  pipelines  under  paragraphs 
(b)(1)  and  (bK2)(i)  of  this  secUon  that 
have  not  been  pressure  tested  under  this 
subpart: 


5.  In  §  195.306,  paragraph  (a)  is 
revised  Kid  paragra;^  (d)  is  added,  to 
read  as  follows: 

§195.306    Test  medium. 

(a)  Except  as  provided  in  paragraphs 
(b).  tc>.  and  (d)  of  this  section,  water 
must  be  used  as  the  test  mediimi. 

*  *         «        «        • 

(d)  Air  or  inert  gas  may  be  used  as  the 
test  medium  in  iow-stress  pipelines. 

6.  Secticai  195.401(g)  is  revised  to 
read  as  follows; 

§195.401    Generai  requirements. 

•  »        «         •        * 

(c)  Except  as  provided  in  §  195.5,  no 
operator  may  operate  any  part  of  any  of 
the  foilowu^  pipelines  uidess  it  was 
-designed  and  constructed  as  required  by 
this  part: 

(1)  An  interstate  pipeline,  other  than 
a  low-stress  pipeline,  on  which 
construction  was  begun  after  March  31, 
1970,  that  transports  hazardous  liquid. 

(2)  An  interstate  offshore  gathering 
line,  other  than  a  low-stress  pipeline,  on 
which  construction  was  begun  after  Jiily 
31,^  1977.  that  transports  hiiardous 
liquid. 

(3)  An  intrastate  pipeline,  other  than 
a  low-stress  pipeline,  on  which      ^ 
construction  was  begim  after  October 
20, 1985.  that  transports  hazardous 
liquid. 

(4)  A  pipeline  on  which  construction 
was  begun  after  July  11, 1991.  that 
transports  carbon  dioxide. 

(5)  A  low-stress  pipeline  on  which 
construction  was  begun  after  August  10. 
1994. 

8.  Sections  195.414(b)  and  (cjare 
revised  to  read  as  follows: 

§195.414    Cathodic  protectionu 

*         •         «         •         * 

(b)  Each  oper^Of  shall  electrically 
inspect  each  bare  hazardous  liquid 
interstate  pipeline,  other  than  a  low- 
stress  pipeline,  before  April  1, 1975; 
each  bare  hazardous  liquid  intrastate 
pipeline,  other  than  a  low-stress 
pipeHne,  before  October  20, 1990;  each 
bare  carbon  dioxide  pipeline  before  July 
12, 1994;  and  each  bare  low-stress 
pipeline  before  July  12, 1996  to 
determine  any  areas  in  which  active 
corrosroa  is  taking  place.  The  operator 
may  not  increase  its  established 
operating  pressure  on  a  section  of  bare 
pipeline  until  the  section  has  been  so 
electrically  inspected.  In  any  areas 
where  active  corrosion  is  found,  the 
operator  shall  provide  cathodic 
protection.  Section  195.416(f)  and  (g) 
apply  to  all  corroded  pripe  that  is  found. 

(c)  Each  operator  shall  electrically 
inspect  all  breakout  tank  areas  and 
buried  pumping  station  piping  on 


hazardous  liquid  interstate  pipelines, 
other  than  low-stress  pipelines,  before 
April  1, 1973;  on  hazardous  liquid 
intrastate  pipelines,  other  than  low- 
stress  pipelines,  before  October  20, 
1988;  on  carbon  dioxide  pipelines 
before  July  12,  1994;  and  on  low-stress 
pipelines  before  July  12.  1996  as  to  the 
need  for  cathodic  protection,  and 
cathodic  protection  shall  be  provided 
where  necessary. 

Issued  in  Washington.  DC.  on  July  S.  1094 
Ana  Sol  Gutierrez, 

Acting  AdmrnhitratOT. 

[FR  Doc.  94-16720  Hied  7-n-94:  8:45  am| 
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Administration 
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[Docket  No.  940414-4191;  LO.  032494B]    - 

Marine  Mammals;  Subsistence  Taking 
of  Northern  Fur  Seats 

AGENCY:  National  Marine  Fisheries 
Service  CNMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  rule;  fur  seal  suT)sistence 
har\'est  estimates  on  the  Pribiiof  Islands. 


SUMMARY:  Pursuant  to  the  regulations 
governing  the  subsistence  taking  of 
northern  fur  seals,  NMFS  is  required  to 
publish  an  estimate  of  the  number  of 
seals  expected  to  be  harvested  in  the 
current  year  to  meet  the  subsistence 
needs  of  the  Aleut  residents  of  the 
Pribiiof  Islands,  AK.  Additionally,  this 
document  amends  existing  fur  seal 
regulations,  making  the  subsistence 
harvest  take  estimates  applicable  for  3 
years  instead  of  1  year.  The  intended 
effect  of  this  rule  is  to  Hmit  the  take  of 
fur  seals  to  a  level  providing  for  the 
subsistence  needs  of  the  Pribiiof 
residents  while  minimizing  negative 
effects  on  the  seal  population. 
EFFECTIVE  DATE:  This  final  notice  of 
subsistence  need  estimates  is  effective 
July  12. 1994,  and  applies  to  the  harvest 
beginning  June  23. 1994.  The  final  rule 
that  amends  existing  fiir  seaj 
regulations,  making  the  harvest 
estimates  applicable  for  3  years  instead 
of  1  year,  is  effective  August  11.  1994. 
ADDRESSES:  Dr.  William  VV.  Fox.  Jr.. 
Director.  Office  of  Protected  Resources. 
1335  East- West  Highway.  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Zimmerman.  (907)  586-7235, 
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Margot  Boban  or  Micfael  Payne,  (301) 
713-2322. 

SUPPLEMENTAnV  INFORMATION: 

Background 

The  northern  fur  sekl  {Calhrhinus 
ursinus)  population  ii  considered 
depleted  under  the  M  uine  Manunal 
Protection  Act  (MMP.  i)  (50  CFR 
216.15(c)).  The  subsistence  harvest  of 
northern  fur  seals  on  i  he  Pribilof 
Islands,  Alaska,  is  goi  emed  by 
regulations  fo»md  in  1 0  CFR  part  215, 
Subpart  I>— Taking  fo  r  Subsistence 
Purposes,  and  has  bee  n  regulated  lo 
minimize  negative  efi  jcts  on  the 
population.  These  rej  illations  were 
published  under  the  t  uthority  of  the  Fui 
Seal  Act,  15  U.S.C  11 51  e/  seg.,  and  the 
MMPA,  16  U.S.C  136 1  6/ seg.  (see  51 
FR  24828.  July  9, 198n) 

The  purpose  of  thes  e  regulations  is  to 
hmit  the  take  of  fur  s«  als  to  a  level 
providing  for  the  subs  istence  needs  of 
the  Pribilof  Aleuts  wt  ile  using  humane 
har\esting  methods,  «  nd  to  restrict 
taking  by  sex,  age,  an<  season  for  herd 
management  purpose  i. 

The  St.  Paul  and  St  George  Islands" 
harvest  estimates  are  tiven  as  a  range, 
the  lower  end  of  whic  b  can  be  exceeded 
if  NMFS  is  given  noti  ication  and  the 
Assistant  Administral  or  for  Fisheries. 
NOAA  (AA),  determii  les  that  the 
subsistence  needs  of  1  le  Aleut  residents 
from  either  of  the  isla  ids  have  not  been 
satisfied.  Conversely,  the  harvest  can  be 
terminated  before  the  lower  range  of  the 
estimate  is  reached  ii  it  is  determined 
that  the  subsistence  n  seds  cf  the  Pribilof 
Aleuts  have  been  met  or  the  harvest  has 
been  conducted  in  a  \  >-asteful  maimer. 

NMFS  published  a  summary'  notice  cf 
the  1993  fur  seal  harvsst  on  November 
1. 1993  (58  FR  58297  .  The  proposed 
estimates  for  the  199^  fur  seal 
subsistence  harvest  ai  id  the  proposed 
rule  to  make  the  harv  >st  take  estimates 
applicable  for  3  years  instead  of  1  year 
were  pubhshed  on  M  ly  13, 1994  (59  FS 
25024).  Following  ao  eptance  and 
consideration  of  publ  c  comments  on 
this  proposal,  NMFS  s  publishing  this 
final  notice  of  the  exj  ected  harvest 
levels  for  1994,  as  fol  ows:  St.  Paul 
Island:  1,645-2,000;  J  t.  George  Island 
281-500.  In  addition,  this  document 
amends  existing  fur  s  !al  regulations, 
making  these  take  est  mates  applicable  ' 
for  3  years  instead  of  I  year. 

Comments 


NMFS  received  feu  r 
on  the  proposed  harvest 
the  proposed  Rile. 

Comment:  One  cortroenter 
the  proposed  amendi  lent 
fur  seal  regulations,  "the 


sets  of  comir.f  r.'.s 
estimates  and 


opposed 
to  the  existing 
co.mmenter 


stated  that  NMFS  continues  to  allow  the 
wasteful  taking  of  fur  seals  on  the 
Pribilof  Islands,  and  that  the  proposed 
rule  change  would  place  NMFS  in  the 
position  of  endorsing  and  authorizing 
wasteful  take  for  an  extended  period. 
The  commenter  asserted  that  rather  than 
addressing  the  wasteful  seal  killing  that 
has  persisted  on  those  islands  for  years, 
NMFS,  to  the  contrary,  now  proposes  to 
institutionalize  this  improper  conduct 
for  3  years  without  further  question. 

Another  commenter  voiced  support 
for  the  regulatory  amendment.  The 
commenler  reasoned  that  the  take  has 
been  relatively  stable  and  the  upper  and 
lower  limits  of  the  estimate  range  were 
wide  enough  to  allow  change,  and, 
therefore,  as  the  populations  of  animals 
and  people  vary,  so  can  the  target  goals 
for  future  harvests. 

Response:  Regulations  on  subsistence 
taking  of  northern  fur  seals  have  been 
devised  to  limit  take  to  a  level  providing 
for  legitimate  subsistence  needs  of  the 
Pribilof  Natives  while  minimizing 
negative  effects  on  the  seal  population. 
These  regulations  are  intended,  thus,  as 
preventative  measures  against  wasteful 
taking  and  improper  conduct  within 
each  harvest  season.  (Wasteful  taking  is 
discussed  in  greater  detail  at  58  FR 
42027,  August  6, 1993.)  The  rationale 
behind  the  3  year  estimate  of 
subsistence  need  versus  an  annual 
estimate  was  explained  in  the  proposed 
estimates  of  subsistence  need  (59  FR 
25024,  May  13, 1994).  NMFS  has 
recognized  the  need  to  reevaluate  the 
regulatory  issues  regarding  subsistence 
(57  FR  34081,  August  3, 1992).  As  a  first 
step  towards  addressing  this  need, 
NMFS  proposed  that  §  215.32(b)  of  the 
far  seal  regulations  be  applicable  for  a 
3-year  period,  beginning  in  1994.  The 
regulatory  amendment  is  based  on  the 
fact  that  the  actual  number  of  fur  seals 
harvested  each  year  since  1989  has  been 
relatively  consistent,  and  the  fur  seal 
take  has  never  exceeded  the  upper  limit 
of  the  estimated  range  for  subsistence 
need  within  any  year  of  the  harvest. 
NMFS  anticipates  that  the  subsistence 
needs  of  the  Pribilof  Island  residents 
may  increase  during  the  next  3  years. 
However,  based  on  historical  evidence 
to  date,  the  year-to-year  subsistence 
needs  are  not  expected  lo  increase  to 
levels  exceeding  the  range  established 
in  this  final  estimate. 

Comment:  One  commenter  supported 
the  implementation  of  a  cooperative 
management  plan  as  a  means  of 
protecting  the  fur  seal.  The  cooperative 
plan  would  expand  govenunental 
conservation  efforts,  and  involve  local 
people  en  the  islands  to  a  larger  extent 
in  fur  seal  management  issues.  The 
commenter  requested  that  pa.rticular 


effort  be  made  to  establish  a  structure 
that  will  enable  the  residents  of  the 
Pribilof  Islands  to  more  actively 
participate  in  the  monitoring  and 
regulating  of  the  harvest. 

Response:  NMFS  agrees  with  the 
coromenter's  suggestions.  Section  119  of 
the  recently  reauthorized  MMPA  allows 
for  NMFS  to  enter  into  cooperative 
agreements  with  Alaska  Native 
organizations  to  conserve  marine 
mammals  and  to  provide  for  a  co- 
management  of  subsistence  use  by 
Alaska  Natives!  NMFS  intends  to  pmsue 
the  development  of  such  a  program  that 
would  further  the  goal  of  cooperative 
management  and  monitoring  with  the 
Alaskan  native  organizations. 

Comment:  One  commenter  stated  thai 
the  1994  subsistence  estimates  are  Inn 
high  because  they  are  based  on 
historically  wasteful  seal  killing 
practices  carried  over  fi'om  the  period  pi 
commercial  harvest  when  only  the 
choicest  cuts  of  meat  were  taken  for 
human  consumption.  The  commentPi 
continued  by  stating  that  through  the 
adoption  of  these  estimates,  NMFS 
further  institutionalizes  waste  and 
sanctions  a  level  of  seal  killing  known 
to  reflect  wasteful  practices. 

Response:  This  comment  is  similar  lo 
the  one  presented  and  discussed  in  the 
final  subsistence  estimates  for  1993  (58 
FR  42027,  August  6, 19S3).  In  that  final 
notice,  a  commenter  maintained  that  the 
present  harvest  level  did  not  reflect  the 
true  subsistence  need  on  the  Pribilof 
Islands.  However,  available  information 
indicates  that  the  present  number  of  fur 
seals  taken  for  subsistence  on  the 
Pribilof  Islands  is  not  higher  than 
necessary  to  provide  for  subsistence 
needs.  During  one  of  the  last  periods 
when  fur  seals  were  taken  solely  for 
subsistence  purposes  on  St.  Paul  Island, 
1912-16,  the  number  of  fur  seals  taken 
each  year  (range  1,764-3,483)  was 
significantly  higher  than  it  is  at  present, 
even  though  the  human  population  on 
St.  Paul  Island  at  that  lime  was  less  than 
one-half  of  the  present  population. 
Therefore,  the  commenter  has 
inaccurately  assumed  that  practices 
carried  over  from  the  commercial 
harvest  have  resulted  in  a  level  of 
subsistence  use  greater  than  that  used 
historically  on  the  Pribilof  Islands. 

Comment:  A  commenter  stated  that 
there  is  no  basis  for  setting  the  lower 
end  of  the  estimated  subsistence  range 
based  on  the  greatest  nuinber  of  seals 
killed  during  any  year  over  the  past  6 
years. 

Response:  NMFS  believes  that  the 
present  range  of  fur  seal  subsistence 
estimates  used  on  St.  Paul  and  St. 
George  Islands  are  justified.  During  ihf- 
past  3  years  the  nujirt-rr  of  seals  takejj 


in  the  subsistence  harvest  has  stabilized, 
ranging  firom  1,482  to  1.645  takes  each 
year  on  St.  Paul  Island  and  from  194  to 
319  each  year  on  St.  George  Island. 
Generally,  the  lower  limits  of  the 
estimate  ranges  for  the  islands  have 
been  approached  during  each  of  the  past 
3  years,  but  a  difference  of  1  or  2  actual 
days  of  har\'est  between  years  can  result 
in  the  difference  observed  between  the 
estimated  number  and  actual  number  of 
seals  taken  within  any  one  season.  The 
apparent  trend  toward  stability  in  the 
harvest  totals  on  St.  Paul  and  St.  George 
Islands  indicates  to  NMFS  that  the 
proposed  estimates  of  annual  need 
accurately  reflect  the  actual  subsistence 
requirements  on  the  islands. 

Comment:  One  commenter  stated  that 
the  estimate  of  need  should  not  be  based 
on  numbers  of  seals.  Rather,  it  should  be 
based  on  the  quantity  of  meat  that  is 
required  for  subsistence  needs.  The 
commenter  provided  data  indicating 
that,  by  its  calculations,  approximately 
450-570  fewer  seals  could  have  been 
harvested  on  St.  Paul  Island  in  1993  had 
the  harvest  estimates  been  based  on  the 
amount  of  meat  required  by  residents  of 
St.  Paul,  rather  than  based  on  a  number 
of  seals  required; 

Response:  The  commenter's  estimate 
of  the  number  of  seals  that  need  not 
have  been  killed  in  1993  (450-570)  was 
based  on  an  average  maximum  percent- 
use  value  of  60  percent.  This  value  was 
a  resuh  of  a  1987  study  in  which  83 
seals  were  weighed  before  and  after 
virtually  all  consumable  parts 
(including  many  parts  that  are  only 
marginally  edible,  such  as  connective 
tissues,  etc.)  had  been  removed  (i.e.. 
everything  was  taken  except  for  the  pelt, 
blubber,  skull,  neck,  inedible  internal 
organs,  and  body  fluids).  This 
butchering  technique  is  referred  to  as  a 
whole  cut.  and  a  mean  53.3  percent  of 
each  animal  (maximum  approximately 
60  percent)  was  dressed  out  under  these 
circumstances  (53  FR  17773.  May  18, 
1988). 

During  the  1987  harvest.  101 
carcasses  were  also  weighed  before  and 
after  butchering  had  removed  only  the 
front  flippers,  shoulders,  breasts,  hearts 
and  livers  (referred  to  as  the  butterfly 
cut),  the  parts  historically  eaten.  A  mean 
29.1  percent  of  each  animal  was  dressed 
out  under  these  circumstances  (53  FR 
1 7773.  May  18.  1988).  Thus,  it  was 
determined  that  the  range  of  percent-use 
values  between  animals  that  have  been 
butchered  to  remove  only  selected  parts, 
and  animals  that  have  been  butchered  to 
remove  virtually  all  consumable  parts 
(including  many  parts  only  marginally 
edible),  lies  between  29.1  and  53.3 
percent  of  the  initial  carcass  weight. 
Whether  the  harvest  is  being  conducted 
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in  the  subsistence  harvest  has  stabilized, 
ranging  firom  1,482  to  1,645  takes  each 
year  on  St.  Paul  Island  and  from  194  to 
319  each  year  on  St.  George  Island. 
Generally,  the  lower  limits  of  the 
estimate  ranges  for  the  islands  have 
been  approached  during  each  of  the  past 
3  years,  but  a  difference  of  1  or  2  actual 
days  of  harvest  between  years  can  result 
in  the  difference  observed  between  the 
estimated  number  and  actual  number  of 
seals  taken  within  any  one  season.  The 
apparent  trend  toward  stabihty  in  the 
har\'est  totals  on  St.  Paul  and  St.  George 
Islands  indicates  to  NMFS  that  the 
proposed  estimates  of  annual  need 
accurately  reflect  the  actual  subsistence 
requirements  on  the  islands. 

Comment:  One  commenter  stated  that 
the  estimate  of  need  should  not  be  based 
on  numbers  of  seals.  Rather,  it  should  be 
based  on  the  quantity  of  meat  that  is 
required  for  subsistence  needs.  The 
commenter  provided  data  indicating 
that,  by  its  calculations,  approximately 
450-570  fewer  seals  could  have  been 
harvested  on  St.  Paul  Island  in  1993  had 
the  harvest  estimates  been  based  on  the 
amount  of  meat  required  by  residents  of 
St.  Paul,  rather  than  based  on  a  number 
of  seals  required; 

Response:  The  commenter's  estimate 
of  the  number  of  seals  that  need  not 
have  been  killed  in  1993  (450-570)  was 
based  on  an  average  maximum  percent- 
use  value  of  60  percent.  This  value  was 
a  resuh  of  a  1987  study  in  which  83 
seals  were  weighed  before  and  after 
virtually  all  consumable  parts 
(including  many  parts  that  are  only 
marginally  edible,  such  as  connective 
tissues,  etc.)  had  been  removed  (i.e., 
everything  was  taken  except  for  the  pelt, 
blubber,  skull,  neck,  inedible  internal 
organs,  and  body  fluids).  This 
butchering  technique  is  referred  to  as  a 
whole  cut,  and  a  mean  53.3  percent  of 
each  animal  (maximiun  approximately 
60  percent)  was  dressed  out  under  these 
circumstances  (53  FR  17773,  May  18, 
1988). 

During  the  1987  harvest,  101 
carcasses  were  also  weighed  before  and 
after  butchering  had  removed  only  the 
front  flippers,  shoulders,  breasts,  hearts 
and  livers  (referred  to  as  the  butterfly 
cut),  the  parts  historically  eaten.  A  mean 
29.1  percent  of  each  animal  was  dressed 
out  under  these  circumstances  (53  FR 
1 7773,  May  18, 1988).  Thus,  it  was 
determined  that  the  range  of  percent-use 
values  between  animals  that  have  been 
butchered  to  remove  only  selected  parts, 
and  animals  that  have  been  butchered  to 
remove  virtually  all  consumable  parts 
(including  many  parts  only  marginally 
edible),  lies  between  29.1  and  53.3 
percent  of  the  initial  carcass  weight. 
Whether  the  harvest  is  being  conducted 


in  a  wasteful  versus  non-wasteful 
manner  focuses  on  whether  or  not  the 
butterfly  cut  method  of  butchering  is 
interpreted  as  a  wasteful  manner  as 
defined  in  the  regulations.  NMFS 
determined,  based  on  a  1992  study,  that 
the  butterfly  cut  does  not  represent  a 
wasteful  manner  of  taking  (discussed  in 
greater  detail  at  58  FR  42027,  August  6. 
1993). 

During  the  1992  harvest,  NMFS 
weighed  the  whole  carcass,  as  well  as 
the  weight  of  each  major  body  part 
(breast,  shoulder,  arm,  ribs,  backbone, 
and  hiridquarter  as  well  as  heart,  liver, 
front  flippers,  rear  flippers,  head,  guts 
and  peh).  to  determine  the  proportion  of 
edible  meat  that  was  available  from  the 
different  parts  of  the  body  for  each  of  six 
fur  seals.  In  summary,  the  mean  weight 
of  the  parts  taken  in  a  whole  cut  totaled 
54.9  percent  of  the  beginning  weight  of 
the  seals,  and  the  mean  weight  for  the 
parts  constituting  a  butterfly  cut  was 
32.5  percent,  indicating  a  mean  percent- 
use  difference  of  approximately  22 
percent.  However,  using  mean  values 
from  the  1992  study,  the  total  amount  of 
edible  meat  (excluding  bone,  minimally 
edible  connective  tissue,  and  inedible 
tissue)  available  from  a  whole  cut  seal 
was  29.6  percent  (range  26.8-31.6)  of 
the  beginning  weight  of  the  animal 
compared  to  21.1  percent  (range  18.9- 
23.4)  taken  from  a  butterfly  cut  seal. 
Therefore,  the  average  difference  in  the 
amount  of  edible  meat  between  the  two 
butchering  techniques  is  approximately 
8-9  percent  of  the  original  body  weight 
of  the  animal,  not  the  22  percent 
difference  that  has  been  widely  u  :ed  to 
characterize  the  two  different 
techniques,  and  that  was  used  in  the 
commenters  calculations.  As  NMFS 
explained  in  the  1993  document  of  final 
subsistence  estimates,  while  a  whole  cut 
does  result  in  more  meat  being  made 
available  for  subsistence  use  than  does 
the  butterfly  cut,  both  cuts  result  in  a 
substantial  portion  of  the  edible  parts  of 
the  seal  being  used  for  subsistence,  and 
the  real  difference  in  edible  meat  being 
made  available  to  the  user  has  been 
greatly  exaggerated. 

Comment:  One  commenter  cautioned 
that  NMFS  must  guard  against  economic 
incentives  that  might  lead  to  higher 
harvest  levels.  The  commenter 
continued  to  state  that  NMFS  should 
retrieve  all  seal  penis  bones  or  bacula  to 
assure  that  potential  trade  in  these  items 
will  not  result  in  excessive  seal  killing. 
The  commenter  did  not  feel  that  this 
was  either  unreasonable  or  burdensome 
on  the  part  of  NMFS.  Moreover,  some 
Pribilof  residents  have  suggested  this 
approach  as  a  means  to  reassure 
concerned  parties  that  the  commercial 


value  of  seal  bacula  is  not  an  incentive 
for  harvesting  fur  seals. 

Response:  NMFS"  position  is  that  tho 
subsistence  har\'est  and  the  estimates  of 
subsistence  needs  must  not  be  based 
upon  commercial  interests.  There  is  no 
indication  that  the  harvest  is  being 
driven  by  commercial  interests; 
however.  NMFS  will  continue  to 
monitor  the  disposal  of  carcasses,  and 
the  removal  of  bacula  from  animals 
taken  in  the  harvest,  to  ensure  that 
commercial  interests  are  not  factors  in 
the  subsistence  harvest. 

Comment:  One  commenter  stated  that 
the  subsistence  harvest  methods  used  by 
the  Aleut  sealers  do  not  need  to  be 
monitored  or  regulated  to  ensure 
compliance  with  NMFS'  standards  for 
substantial  use  of  sea!  carcasses. 

Response:  The  regulations  governing 
the  subsistence  harvest  of  fur  seals 
require  that  NMFS'  representatives 
monitor  the  harvest  and  collect 
information  on  the  number  of  seals 
taken  and  the  extent  of  utilization  of  the 
fur  seals  taken  (51  FR  24832,  July  9, 
1986).  NMFS  believes  that  alternatives 
to  the  present  fur  seal  management 
regime  should  be  coubidf  red  and 
discussed  during  the  development  of  a 
cooperation  management  program  under 
section  119  of  the  MMPA.  The 
commenters'  concerns  will  be 
considered  further  in  these  discussions 
and  in  any  future  rulemaking  to  revise 
-these  regulations. 

Subsistence  Harvest  Estimates  for  1994 
Through  1996 

NMFS  published  a  document 
proposing  a  range  of  subsistence  need 
estimates  for  1994-96  based  on  the 
results  of  the  1992-93  harvests  (59  FR 
25024.  May  13. 1994).  NMFS  proposed 
that  the  lower  bound  of  the  harvest 
estimate  for  northern  fur  seals  on  St. 
Paul  Island  for  each  year.  1994-96. 
remain  at  1,645  (the  same  as  that  in 
1992  and  1993).  If  the  Aleut  residents  of 
St.  Paul  Island  reach  the  lower  limit  of 
the  estimated  range  of  animals  during 
the  harvest,  and  still  have  unmet 
subsistence  needs,  they  may  request  an 
additional  number  of  seals,  up  to  a 
harvest  total  of  2.000  fur  seals.  For  St. 
George  Island,  NMFS  also  proposed  that 
the  lower  bound  of  the  estimate  of 
subsistence  need  for  each  year,  1994-96, 
remain  at  the  1992  and  1993  level  of  281 
frir  seals.  If  the  Aleut  residents  of  St. 
George  Island  reach  the  lower  level  of 
estimated  need  during  the  1994  han-est, 
and  still  have-unmet  subsistence  needs, 
they  may  request  an  additional  number 
of  seals  up  to  a  harvest  total  of  500  (the 
upper  bound  estimated  for  the  1991-93 
harvests). 


IMI 


George  Islands  may 
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The  Aleut  resideits  of  St.  Paul  and  St. 


harvest  up  to  the 


lower  boii"d  of  the  applicable  estimate 
between  June  23  and  August  8  of  each 
year,  1994-96.  If,  al  any  time  during  the 
harvest,  the  lower  e  stimate  of 
subsistence  need  fo  r  an  island  is 


reached,  the  harves ; 


for  no  longer  than  4  8  hours,  pursuant  to 
50  CFR  215.32{e)(i;  (iii),  pending  a 
review  of  the  harve  H  data  to  determine 
if  the  subsistence  n  teds  of  the  island 


residents  have  beer 


the  Wbilof  Aleuts  i  aay  submit 
information  indicat  ng  that  subsistence 
needs  (for  either  isl  md)  have  not  been 
met.  This  informati  )n  should  be 
submitted  as  quickl  y  as  possible, 
optimally  just  prior  to  the  time  that 
notification  is  giver  that  the  lower  end 
of  the  harvest  estim  rte  has  been  reached 
in  order  to  assure  tl  at  the  required 


harvest  suspension 


48  hours.  If  the  Prit  ilof  Aleuts 


substantiate  an  add. 
seals,  and  '  here  has 


of  waste,  the  AA  mi  st  provide  a  revised 
estimate  of  the  nuu  ier  of  se^ls  required 
for  subsistence  pur]  loses.  If  additional 
information  is  not  submitted  by  the 


Pribilof  Aleuts,  the 


\A  will  consider 


only  the  informatio  i  in  the  record  at  the 


time  pf  the  suspens 


under  such  circums  lances,  that  the 


revised  subsistence 
remain  the  same  as 


estimate  would 
the  original 


estimate.  If  that  is  ti  le  case,  no 
additional  takings  v  ^ould  be  authorized. 

Clastiiication 


viU: 


:eT\V 


.  Polii  :y 
regul  Jt 


NMFS  has  deterniined 
approval  and  impl 
document  and  amendment 
current  regulation 
affect  the  human 
preparation  of  an 
Statement  on  this  ia 
section  102f2)ofth(i 
EnvironmL.ital 
implementing 
maikes  only  minor 
regulations  govemii  ig 
seals  for  subsistenc< 
action  does  not  ent£  il 
substantive  revisior . 
does  not  alter  the 
previous 

and  envirorunental 
is  categorically  excluded 
Administrative  Ordpr 
requirement  to  ^ 

This  final  rule  ha:  i 
be  not  significant 
12866. 

The  General  Couilsel 
Commerce,  certifiet 
Counsel  fear  Advoca  :y 
Business  Administrttion 
would  not  have  a 


environmt  ntal 


i  prep  are 


for 


must  be  suspended 


met.  At  such  time. 


asts  no  longer  than 


tional  need  for 
t)e€n  no  indication 


on.  It  is  likelv. 


that  the 
e^entation  of  this 
to  the 
not  significantly 
ironment,  and  that 
Environmental  Impact 
not  required  by 
National 
Act  or  its 
ions.  This  rule 
changes  to  the 
the  taking  of  fur 
purposes;  this 
significant 
Because  this  rule 
c<}nclusions  of 

impact  analyses 
issessments  (EA),  it 
byNOAA 
216-6  horn  the 
an  EA. 
been  determined  to 
purposes  of  E.O. 


,  Department  of 
to  the  Chief 
of  the  Small 
that  this  rule 
significant  economic 


impact  on  a  substantial  number  of  small 
entities.  The  reasons  were  published 
with  the  proposed  rule  and  harvest 
estimates  (see  59  FR  25024,  May  13, 
1994).  Therefore,  a  regulatory  flexibility 
analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Fart  215 

Administrative  practice  and 
procedure.  Marine  mammals.  Penalties, 
Pribilof  Islands,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  6, 1994. 
Charles  Kamella, 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  215,  subpart  D, 
is  to  be  amended  as  follows; 

PART  21&-PRiBIL0F  ISLANDS 

1.  The  authority  citation  for  part  215 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1151-1175, 16  V.SC 
1361-1384. 

2.  Section  215.32  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  215.32    Restrictions  on  taking. 

*         •         *         *         « 

(b)  By  April  1  of  every  third  year, 
beginning  April  1994,  the  Assistant 
Administrator  will  publish  in  the 
Federal  Register  a  summary  of  the 
preceding  3  years  of  harvesting  and  a 
discussion  of  the  number  of  seals 
expected  to  be  taken  annually  over  the 
next  3  years  to  satisfy  the  subsistence 
requirements  of  each  island.  This 
discussion  will  include  an  assessment 
of  factors  and  conditions  on  St  Paul  and 
St.  George  Islands  that  influence  the 
need  by  Pribilof  Aleuts  to  take  seals  for 
subsistence  uses  and  an  assessment  of 
any  changes  to  those  conditions 
indicating  that  the  number  of  seals  that 
may  be  taken  for  subsistence  each  year 
should  be  made  higher  or  lower. 
Following  a  30-day  public  comment 
period,  a  final  notification  of  the 
expected  annual  harvest  levels  for  the 
next  3  years  will  be  published. 
***** 

|FR  Doc.  94-16849  Filed  7-7-94;  3:02  pml 
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50  CFR  Part  301 

[Docket  No.  931235-4107;  l.D.  0629940] 

Pacific  Halibut  Fisheries 

agency:  National  Marine  Fisheries 

Service  {NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  inseason  action. 


SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  pubhshes  notic-e  of 
this  inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  June  22,  1994. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Steven  Pennoyer,  907-586-7221;  Gary 
Smith,  206-526-6140;  or  Donald 
McCaughran,  206-634-1838. 
SUPPLEMENTARY  INFORMATION:  The  IPHC, 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2,  1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29, 1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
the  Secretary  of  State  (59  FR  22522,  May 
2, 1994).  On  behalf  of  the  IPHC,  this 
inseason  action  is-published  in  the 
Federal  Register  to  provide  additional 
notice  of  its  effectiveness,  and  to  inform 
persons  subject  to  the  inseason  action  of 
the  restrictions  and  requirements 
established  therein. 

Inseason  Action 

1994  Halibut  Landing  Report  No.  7 

North  Washington  Coast  Sport  Fishery 
Closes 

A  3-day  extension  of  the  north 
Washington  coast  (waters  west  of  the 
Bonilla-Tatoosh  line  and  south  to  the 
Queets  River)  sport  halibut  fishery 
during  June  9  through  June  11  resulted 
in  a  harvest  of  10,649  lb  (4.83  mt).  This 
brings  the  season  harvest  to  65,298  lb 
(29.62  mt).  2,741  lb  (1.24  mt)  shy  of  the 
68,039  lb  (30.86  mt)  catch  limit  The 
remaining  catch  limit  is  too  small  to 
allow  for  a  full  day  of  fishing  without 
exceeding  the  catch  Limit  Therefore,  the 
sport  halibut  fishery  in  this  area  will 
remain  closed  for  the  remainder  of  1994. 

Anglers  landing  in  Neah  Bay  have 
caught  an  estimated  13,000  lb  (5.90  mt) 
of  Pacific  halibut  fit>m  Canadian  waters. 
Fishing  remains  open  in  Canadian 
waters  with  a  two-fish  daily  bag  limit 
and  no  size  restriction.  Anglers  desiring 
to  fish  in  Canadian  waters  are  strongly 
urged  to  contact  Canada  Department  of 
Fisheries  and  Oceans  at  (604)  666-0383/ 
0583  for  sport  fishing  information 


Federal  Register  /  Vol. 


concerning  licensing  and  the  nautical 
description  of  closed  areas. 

South  Washington  Coast  Sport  Fishery 
Closes 

Higher  than  expected  effort  in  the 
south  Washington  coast  (Queets  River  to 
Cape  Falcon)  sport  halibut  fishery  led  to 
14,149  lb  (6.42  mt)  of  halibut  harvested 
in  the  June  2  and  June  9  openings.  This 
far  exceeds  the  5.670-lb  (2.57  mt)  catch 
limit;  therefore  sport  fishing  for  halibut 
in  this  area  will  remainclosed  for  the 
remainder  of  1994. 

Strait  of  Juan  de  Fuca  and  Puget  Sound 
Sport  Fishery  Remains  Open 

Sport  fishing  for  halibut  remains  open 
in  the  Strait  of  Juan  de  Fuca  and  Puget 
Sound  (waters  east  of  a  line  from 
Bonilla  Point,  lat.  48°35'44"  N.,  long. 
124'43'00"  W.,  to  the  buoy  adjacent  to 
Duntz  Rock,  lat.  48°24'55"  N.,  long. 
124°44'50"  W..  to  Tatoosh  Island 
lighthouse,  lat.  48''23'30"  N.,  long. 
124''44'00"  W.,  to  Cape  Flattery,  lat. 
48°22'55"  N.,  long.  124''43'42"  W.).  The 
daily  bag  limit  is  one  halibut  of  any  size 
per  person  and  is  open  6  days  a  week 
(closed  Wednesdays).  This  fishery  will 
close,  as  scheduled,  at  11:59  p.m.  on 
July  5. 1994. 


Area 

2C 

3A ■ 

38 

4A 

Total 

Canadian  Commercial  Fishery 

Canadian  halibut  landings  from  Area 
2B  total  5.8  million  lb  (2,630  mt) 
through  June  20,  leaving  4.2  million  lb 
(1910  mt)  of  the  catch  limit  to  be  caught. 
The  fishery  will  continue  until  all 


Fishing  period  

Duration  

Opening  (ADT*)  

Closing  (ADT*)  

•Alaska  Daylight  Time 
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concerning  licensing  and  the  nautical 
description  of  closed  areas. 

South  Washington  Coast  Sport  Fishery 
Closes 

Higher  than  expected  effort  in  the 
south  Washington  coast  (Queets  River  to 
Cape  Falcon)  sport  halibut  fishery  led  to 
14,149  lb  (6.42  mt)  of  halibut  harvested 
in  the  June  2  and  June  9  openings.  This 
far  exceeds  the  5.670-lb  (2.57  mt)  catch 
limit;  therefore  sport  fishing  for  halibut 
in  this  area  will  remainclosed  for  the 
remainder  of  1994. 

Strait  of  Juan  de  Fuca  and  Puget  Sound 
Sport  Fishery  Remains  Open 

Sport  fishing  for  halibut  remains  open 
in  the  Strait  of  Juan  de  Fuca  and  Puget 
Sound  (waters  east  of  a  line  from 
Bonilla  Point,  lat.  48°35'44"  N.,  long. 
124°43'00"  W.,  to  the  buoy  adjacent  to 
Duntz  Rock,  lat.  48°24'55"  N.,  long. 
124°44'50"  W..  to  Tatoosh  Island 
lighthouse,  lat.  48''23'30"  N..  long. 
124''44'00"  W..  to  Cape  Flattery,  lat. 
48°22'55"N.,  long.  124''43'42"  W.).  The 
daily  bag  limit  is  one  halibut  of  any  size 
per  person  and  is  open  6  days  a  week 
(closed  Wednesdays).  This  fishery  will 
close,  as  scheduled,  at  11:59  p.m.  on 
Julys,  1994. 


Dated:  July  6, 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-16853  Filed  7-11-94;  8:45  am] 

BILLING  CODE  3S10-a2-F 


50  CFR  Part  301 

[Docket  No.  931235-4107;  I.D.  062994C] 

Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  inseason  action. 


SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  notice  of 
this  inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  United 
States  Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  June  21.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  907-586-7221;  Gary 


Smith,  206-526-6140;  or  Donald 
McCaughran.  206-634-1838. 
SUPPLEMENTARY  INFORMATION:  The  IPHC. 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preser\'ation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2. 1953).  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29. 1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
the  Secretary  of  State  (59  FR  22522,  May 
2. 1994).  On  behalf  of  the  IPHC.  this 
inseason  action  is  published  in  the 
Federal  Register  to  provide  additional 
notice  of  its  effectiveness,  and  to  inform 
persons  subject  to  the  inseason  action  of 
the  restrictions  and  requirements 
established  therein. 

Inseason  Action 

1994  Hahbut  Landing  Report  No.  6 
June  Alaska  Commercial  Fishery 
The  IPHC  estimates  the  following 
catches  for  the  June  6  through  7  fishing 
period  in  Alaskan  waters.  The  Area  2C 
catch  includes  the  catch,  to  date,  from 
the  Annette  Islands  Reserve  halibut 
fishery.  If  fishing  period  limits  are 
needed  in  any  of  Areas  2C,  3A.  or  3B. 
they  will  be  announced  at  a  later  date. 


Area 


2C 

3A 

38  

4A 

Total 


Catch 
(millions  of  Ib/mt) 


5.0/2.270 

17.8/8.070 

1.9/860 

0.13/60 


24.83/1 1 ,260 


Catch  limit 
(millions  ol  Ib/mt) 


1 1 .0/4,990 

26.0/11.790 

4.0/1.810 

1 .8/820 


42.8/19.410 


Remaining  catch  limit 
(millions  of  Itvmt) 


6.0/2,720 

8.2/3,720 

2.1/950 

1.67/760 


17.97/8.150 


Canadian  Commercial  Fishery 

Canadian  halibut  landings  from  Area 
2B  total  5.8  million  lb  (2.630  mt) 
through  June  20.  leaving  4.2  million  lb 
(1910  mt)  of  the  catch  limit  to  be  caught. 
The  fishery  will  continue  until  all 


individual  vessel  quotas  have  been 
filled,  or  November  15,  whichever  is 
earlier. 


August  Fishing  Periods  in  Art  as  4A,  4B, 
and  4D 

The  IPHC  has  determined  that  fishing 
period  Hmits  will  not  be  needed  during 
the  August  15  opening  in  Areas  4 A.  4B, 
and  4D.  The  duration  of  the  fishing 
period  in  each  area  is  as  follows: 


Fishing  period  ... 

Duration  

Opening  (ADT*) 
Closing  (ADT*)  .. 


•Alaska  Daylight  Time 


Area  4A 


8/15 

12  hours  . 
8:00  a.m. 
8:00  p.m. 


Area  4B 


8/15-8/19 
96  hours  .. 
12  Noon  .. 
12  Noon  .. 


Area  4D 


8/15-8/16. 
30  hours. 
9:00  a.m. 
3:00  p.m. 
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The  fishing  period^  are  designed  to 
provide  maximuni  fi|hiiig  time  without 
exceeding  the  catch  limit  in  each  area, 
fai  the  event  that  the  i  ;atch  limit  in  one 
or  more  of  the  three  areas  is  not 
attained,  and  suf&cietit  poundage 
remains  to  pennit  hi^ther  fishing,  the 
next  scheduled  fishii^g  period  is  August 
30. 

Dated:  July  6. 1994. 
David  S.  Crestin, 
Acting  Director,  Office  (if  Fisheries 
Conservation  and  Manmernent.  National 
Marine  Fisheries  Senrict. 
[FR  Doc  94-16852  File<J  7-11-94;  8:45  am) 
aUJJNG  COOE  3S10-22-P 


50  Cf  R  Part  675 

[Docket  No.  940687-41^7: 1.D.  0621 94A] 
FilN  0648-AG72 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 


Fisheries 
Oceanic  and 
nitration  (NOAA). 


AGENCY:  National  M^ine 

Service  (NMFS),  National 

Atmospheric  Admi 

Commerce. 

ACnOH:  Emergency  ii|terim  rule;  request 

for  comments. 


summary:  NMFS  has  determined  that  an 
emergency  exists  in  t  le  groundfish 
fisheries  in  the  Berin  i  Sea  and  Aleutian 
Islands  management  irea  (BSAI).  An 
unusually  large  numi  ter  of  salmon  other 
than  chinook  ("other  '  salmon)  were 
caught  incidentally  h  y  trawl  catcher 
vessels  ope —ting  in  t  le  catcher  vessel 
operational  area  (CVOA)  during  the 
1993  pollock  non-ro€  season.  In  1993, 
the  number  of  "other  '  salmon  caught 
incidentally  in  the  BJ  lAI  groundfish 
fisheries  was  245, OOC  fish — 
approximately  six  tic  les  the  bycatch 
level  estimated  for  ea  ch  of  the  previous 
2  years  and  triple  the  previous  highest 
bycatch  amount.  Apj  rojcimately  95 
percent  of  this  catch  s  chum  salmon.  If 
not  controlled,  a  largi ;  number  of  chum 
salmon  could  be  inci  ientally  caught 
again  during  the  199^  pollock  non-roe 
season,  potentially  c«  using  serious 
conservation  and  maj  lagement 
problems.  NMFS  is  implementing  by 
emergency  rule,  certa  in  management 
measures  necessary  tp  address  this 
problem.  These  measlures  are  intended 
to  accomplish  the  g«ils  and  objectives 
of  the  North  Pacific  Fishery 
Management  Council  (Council)  with 
respect  to  fisheries  m  anagement  in  the 
BSAI. 


DATES:  Effective  August 
through  November  1 
must  be  received  by 


15, 1994 
,  1994.  Comments 
uly  27. 1994. 


ADDRESSES:  Comments  should  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  AK  99802, 
Attention:  Lori  Gravel.  Copies  of  the 
Environmental  Assessment  (EA) 
prepared  for  the  emergency  rule  may  be 
obtained  from  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
BSAI  is  managed  by  the  Secretary  of 
Commerce  (Secretary)  according  to  the 
Fishery  Manag«nent  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  BSAI.  The 
FMP  was  prepared  by  the  Coimcil  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
(Magnuson  Act),  and  is  implemented  by 
regulations  governing  the  U.S. 
groundfish  fisheries  at  50  CFR  part  675. 
General  regidations  that  also  pertain  to 
U.S.  fisheries  are  codified  at  50  CFR  part 
620. 

At  times,  amendments  to  an  FMP  or 
its  implementing  regulations  are 
necessary  to  respond  to  fishery 
conservation  and  management  problems 
that  caimot  be  addressed  within  the 
time  fi^une  of  the  normal  procedures 
provided  for  by  the  Magnuson  Act. 
Section  305(c)  of  the  Magnuson  Act 
authorizes  the  Secretary  to  implement 
emergency  regulations  necessary  to 
address  these  situations.  These 
emergency  regulations  may  remain  in 
effect  for  not  more  than  90  days  after 
date  of  publication  in  the  Federal 
Register,  with  a  possible  90-day 
extension. 

In  1993,  the  number  of  "other" 
salmon  caught  incidentally  in  the  BSAI 
groundfish  fisheries  increased 
significantly  over  the  1991  and  1992 
amounts  of  36,000  and  39,000  fish, 
respectively.  The  1993  total  "other" 
salmon  bycatch  amoimt  was  245,000 
fish — approximately  six  times  the 
bycatch  level  estimated  for  each  of  the 
previous  2  years  and  triple  the  previous 
highest  bycatch  amount  of  72,000 
"other"  salmon  estimated  in  the  1984 
foreign  trawl  fishery.  "Other"  salmon 
bycatch  was  estimated  to  be  below 
10.000  fish,  both  prior  to  1983  and 
between  1987  and  1990.  "Other" 
salmon  is  defined  as  salmon  other  than 
chinook  salmon.  Historical  data  indicate 
that  approximately  95  percent  of  the 
"other"  salmon  bycatch  in  the  Bering 
Sea  is  chum  salmon. 

Poor  retiuTis  of  chum  salmon  to 
western  Alaska  river  systems  during 


1993  caused  the  Alaska  Department  of 
Fish  and  Game  (ADF&G)  to  close 
commercial,  spori,  and  subsistence 
fisheries  in  several  western  Alaska 
districts.  Projections  for  1994  are  for 
below  average  returns  in  many  districts. 
The  salmon  caught  as  bycatch  in  tlie 
1993  pollock  non-roe  season  were 
primarily  in  the  size  range  of  3-year-old 
fish,  which  would  have  matured  in 
1994.  Little  information  exists  about  the 
potential  effect  the  1993  chiun  salmon 
bycatch  will  have  on  the  1994  returns  in 
western  Alaska  because  stock 
composition  of  the  chum  salmon 
bycatch  during  the  pollock  non-roe 
season  is  unknown.  However,  the 
magnitude  of  the  1993  chum  salmon 
bycatch  in  the  pollock  non-roe  season  is 
of  coocenL,  regardless  of  the  origin  of 
these  fish. 

To  respond  to  this  concern,  NMFS,  in 
consultation  with  the  Council, 
implements  the  following  three 
measures  under  emergency  rulemaking, 
to  address  the  chum  salmon  bycatch 
problem  in  the  1994  BSAI  pollock  non- 
roe  season: 

1.  Establishment  of  a  42.00a"other" 
salmon  bycatch  limit  in  the  CVOA 
which,  when  reached,  closes  a  portion 
of  the  CVOA  to  vessels  using  trawl  gear; 

2.  Requirement  for  two  observers  on 
mothership  processor  vessels  that 
receive  groundfish  caught  in  the  CVOA 
during  the  1994  pollock  non-roe  season; 
and 

3.  Requirement  for  electronic 
communication  capabilities  for  each 
mothership  processor  vessel  required  to 
carry  two  observers  under  this 
emergency  rule  and  for  each  shoreside 
facility  that  receives  pollock  harvested 
from  the  CVOA  during  the  1994  pollock 
non-roe  season  that  is  required  to  have 
100  percent  observer  coverage  under  50 
CFR  672.27  or  675.25. 

These  measures  are  described  in 
detail  and  justified  below. 

Salmon  Savings  Area 

At  its  April  1994  meeting,  the  Council 
requested  that  NMFS  prepare 
emergency  rulemaking  that  would 
provide  the  authority  to  close  an  area 
within  the  CVOA  to  all  vessels  using 
trawl  gear  if  the  "other"  salmon  bycatch 
in  the  CVOA  during  1994  reaches 
42,000  fish.  This  measure  is  intended  to 
prevent  1994  chum  salmon  bycatch 
numbers  from  approaching  the  level 
experienced  in  the  1993  fishery. 
Establishing  the  bycatch  limit  at  42.000 
"other"  salmon  accommodates  pre-1993 
levels  while  preventing  excessive 
bycatch. 

This  closure  area  (the  salmon  savings 
area)  is  defined  by  straight  lines 
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connecting  the  following  coordinates  in 
the  order  listed: 


SB'OO'  N., 

se^oo'N.. 

55°30'N., 
55°30^N., 
55°00'  N.. 
55°00'  N.. 
56'00'N.. 


ler-oo'  W.; 

leS^OffW.; 

1&4"W  W.: 
1G4°00'W.: 
167°00'  W.; 

lertjo'  w. 


If  the  "other"  salmon  bycatch  limit 
estabUshed  for  the  CVOA  is  taken. 
NMFS  will  close  the  salmon  savings 
area  to  all  vessels  using  trawl  gear 
through  November  12, 1994 — the 
expiration  date  of  this  emergency  rule. 
The  salmon  savings  area  historically  has 
accounted  for  a  large  proportion  of 
"other"  salmon  bycatch  and  a  relatively 
small  proportion  of  groundfish  harvest" 
The  recommended  42.000  "other" 
salmon  bycatch  Umit  represents  50 
percent  of  the  1991. 1992.  and  1993 
average  of  "other"  salmon  bycatch  in 
the  CVOA.  The  42.000  "other"  salmon 
limit  approximates  the  1991  and  1992 
bycatch,  while  providing  some  buffer  to 
accommodate  sli^t  increases  in 
bycatch. 

This  action  is  intended  to  prevent  a 
recurrence  of  the  high  1993  chum 
salmon  bycatch  experienced  during  the 
BSAI  pollock  non-roe  season.  The 
bycatch  of  "other"  salmon  appears  to  be 
a  function  of  the  time  of  year, 
distribution  of  fishing  effort,  and  spatial 
distribution  of  salmon.  Historical  data 
indicate  that  "other"  salmon  Wcatch  is 
reduced  generally  during  the  winter 
months  and  elevated  during  the  months 
of  July  through  October.  Approximately 
67  percent  of  all  "other"  salmon  bycatch 
in  observed  hauls  during  1991  was 
taken  during  August,  and  40  percent 
and  62  percent  of  the  1992  and  1993 
"other"  salmon  bycatch,  respectively, 
was  taken  during  the  month  of 
September.  Starting  in  1993,  the 
opening  of  the  pollock  non-roe  season 
was  delayed  from  June  1  until  August 
15  (58  FR  30997.  May  28, 1993).  This 
delay  was  implemented  to  achieve 
increased  revenues  from  the  harvest  of 
BSAI  pollock  during  the  non-roe  season 
and  to  provide  participants  in  the 
pollock  Qon-roe  fishery  increased 
opportunities  to  fish  in  other  groundfish 
fisheries.  Although  the  delay  of  the 
pollock  non-roe  season  until  August  15 
was  expected  to  increase  chum  salmon 
bycatch,  the  m^nitude  of  the  1993 
bycatch  amount  was  not  anticipated. 
Spatially,  the  number  of  "other"  salmon 
appears  to  be  highest  south  of  57°  N.  lat. 
and  east  of  168°  W.  long.  Consistent 
with  historical  data,  about  80  percent  of 
the  1993  BSAI  "other"  salmon  bycatch 
was  taken  in  the  CVOA. 

Analysis  of  historical  observer  data 
relative  to  the  1993  pollock  non-roe 


Ina 

Elec 
Dat^ 

N 
NM 
199' 
42,C 
reqv 
vess 
oro 
fish( 
effec 
Apr 
BS.^ 
unti 
dete 
obse 
obse 
sain 
infoi 
num 
infoi 
byca 
byca 
the^ 
exce 
repo 
NMI 
ongi 
spec 
The 


Fed^eral  Register  /  Vol.  59.  Ho.  132  /  Tuesday,  July  12.  1994  /  Rules  and  Regulations         35477 


connecting  the  following  coordinates  in 
the  order  listed: 


se^oo'  N.. 

SS'SCN.. 

SS'OO'N.. 
55°00'  N.. 

se'oo'N.. 


167'00'  W.; 

164''00'W; 
167»00'  W.: 

lerww. 


If  the  "other"  sahrion  bycatch  limit 
estabUshed  ka  the  CVOA  is  taken. 
NMFS  will  close  the  salmon  savings 
area  to  all  vessels  using  trawl  gear 
through  November  12, 1994 — the 
expiration  date  of  this  emergency  rule. 
The  salmon  savings  area  historically  has 
accounted  for  a  large  proportion  of 
"other"  salmon  bycatch  and  a  relatively 
small  proportion  of  groundfish  harvest. 
The  recommended  42,000  "other" 
salmon  bycatch  limit  represents  50 
percent  of  the  1991, 1992,  and  1993 
average  of  "other"  salmon  bycatch  in 
the  CVOA.  The  42.000  "other"  salmon 
limit  approximates  the  1991  and  1992 
bycatch,  while  providing  some  buffer  to 
accommodate  slight  increases  in 
bycatch. 

This  action  is  intended  to  prevent  a 
recurrence  of  the  high  1993  chum 
salmon  bycatch  experienced  during  the 
BSAI  pollock  non-roe  season.  The 
bycatch  of  "other"  salmon  appears  to  be 
a  function  of  the  time  of  year, 
distribution  of  fishing  effiart.  and  spatial 
distribution  of  salmon.  Historical  data 
indicate  that  "other"  salmon  Wcatch  is 
reduced  generally  during  the  winter 
months  and  elevated  during  the  months 
of  July  through  October.  Approximately 
67  percent  of  all  "odier"  salmon  bycatch 
in  observed  hauls  during  1991  was 
taken  during  August,  and  40  percent 
and  62  percent  of  the  1992  and  1993 
"other"  salmon  bycatch,  respectively, 
was  taken  during  the  month  of 
September.  Starting  in  1993.  the 
opening  of  the  pollock  non-roe  season 
was  delayed  from  June  1  until  August 
15  (58  FR  30997,  May  28. 1993).  This 
delay  was  implemented  to  achieve 
increased  revenues  from  the  harvest  of 
BSAI  pollock  during  the  non-roe  season 
and  to  provide  participants  in  the 
pollock  non-roe  fishery  increased 
opportunities  to  fish  in  other  groundfish 
fisheries.  Although  the  delay  of  the 
pollock  non-roe  season  until  August  15 
was  expected  to  increase  chum  salmon 
bycatch,  the  magnitude  of  the  1993 
bycatch  amount  was  not  anticipated. 
Spatially,  the  number  of  "other"  salmon 
appears  to  be  highest  south  of  57'  N.  lat. 
and  east  of  168°  VV.  long.  Consistent 
with  historical  data,  about  80  percent  of 
the  1993  BSAI  "other"  salmon  bycatch 
was  taken  in  the  CVOA. 

Analysis  of  historical  observer  data 
relative  to  the  1993  pollock  non-roe 


season  chum  sabnon  bycatdi  was  not 
available  prior  to  the  Councirs  April 
1994  meeting.  Therefore,  the  recently 
discovered  circumstances  surrounding 
the  1993  chum  salmon  bycatch  problem 
provided  little  opporturrity  for  the 
Council  to  respond  through  normal 
rulemaking  before  the  opening  of  the 
1994  pol>ock  non-roe  season  on  August 
15. 

The  Coimcil  considered  seven 
different  alternatives  for  time/area 
closures  to  fimrt  chum  salmon  bycatch 
during  the  1994  pollock  non-roe  season. 
The  recommended  area  was  chosen  as  a 
minimum  closure  area  that  would 
provide  the  most  consistent  protection 
to  "other"  sahnon  during  the  pollock 
non-roe  season,  but  would  still  allow 
access  to  productive  pollock  fishing 
grounds.  During  the  period  July  through 
October,  the  recommended  salmon 
savings  area  accounted  for  1.0,  0.8.  and 
7.0  percent  of  the  total  aitnual  observed 
groundfish  catch  in  the  BSAI  pollock 
and  Pacific  cod  trawl  fisheries  during 
1991.  1992,  and  1993.  respectively. 
During  the  period  July  through  October 
of  1991, 1992,  and  1993,  this  area 
accounted  for  38,  40,  and  54  percent, 
respectively,  of  the  total  annual  "other" 
salmon  bycatch.  During  the  period  July 
through  October  1993,  the  salmon 
savings  area  had  the  highest  "other" 
sahnon  bycatch  rate  of  the  areas 
analyzed — approximately  1.2  "other" 
salmon  per  metric  ton  of  groundfish. 

Increased  Oheerver  Coverage  and 
Electronic  Transmissioo  of  Observer 
Data 

NMFS  must  rely  on  data  collected  by 
NVfFS-certified  observers  to  manage  the 
1994  "other"  salmon  bycatch  limit  of 
42,000  fish.  Currently,  one  observer  is 
required  on  each  mothership  processor 
vessel  participating  in  either  the  inshore 
or  offshore  component  of  the  pollock 
fishery.  Under  a  regulatcwy  amendment 
effective  May  20,  1994  (59  FR  18757, 
April  20, 1994),  all  salmon  taken  in 
BSAI  trawl  operations  must  be  retained 
until  the  number  of  salmon  is 
determined  by  a  NMFS-certified 
obser\'er.  NMFS  intends  to  use  these 
observed  counts  to  monitor  the  "other" 
salmon  bycatch  limit,  unless  other 
information  indicates  that  these 
numbers  do  not  provide  the  best 
information  available  on  salmon 
bycatch.  To  monitor  the  chum  salmon 
bycatch  Hmit  effectively  and  to  prevent 
the  42.000  fish  bycatch'Umit  from  being 
exceeded,  NMFS  must  receive  daily 
reports  of  salmon  bycatch  numbers. 
NMFS  t3Tpically  receives  weekly  reports 
on  groundfish  catch  and  on  prohibited 
species  bycatch  to  monitor  the  fisheries. 
The  time  required  to  process  these 


reports  results  in  a  delay  between  the 
receipt  of  reports  and  determination  of 
overall  catch  statistics  that  provide  the 
basis  for  determining  whether  a  closure 
is  required.  If  th©"odiBr"  salmon 
bycatch  in  1994  vrere  to  proceed  at  the 
1993  rate  (i.e.,  approximately  39.000 
fish  in  »veek  1;  26.000  fish  in  week  2; 
and  47.000  fish  in  week  3).  weekly 
reporting  would  not  be  sufficient  to 
prevent  the  42,000  "other"  salmon  limit 
from  being  exceeded. 

Effective  monitoring  of  the  bycatch 
limit  requires  a  second  observer  on  each 
mothership  processor  vessel  that 
receives  fish  from  catcher  boats  fishing 
in  the  CVOA  during  the  pollock  non-roe 
season.  This  is  necessary  to  ensure 
accurate  and  timely  counts  of  salmon 
bycatch,  without  compromising  the 
other  groundfish  samphng  duties  of  the 
observer.  Observers  onboard  mothership 
processor  vessels  currently  sample 
appro.ximately  two  out  of  every  ten 
hauls.  The  time  required  to  count 
salmon  bycatch  under  the  May  20,  1994. 
regulatory  amendment,  and  to  transmit 
these  data  on  a  daily  basis,  places  an 
extra  burden  on  observers  stationed  on 
mothership  processor  vessels. 
According  to  1993  records,  the  salmon 
bycatch  rate  was  greater  for  mothership 
processor  vessels  (0.813  "other" 
salmon/mt  groundfish)  than  for 
shoreside  plants  (0.343  "other"  salmon/ 
mt  groundfish).  NMFS  will  require  the 
additional  observers  to  remain  onboard 
the  mothership  processor  vessels  until 
either  (1)  the  salmon  savings  area  is 
closed,  or  (2)  the  salmon  bycatch  rates 
are  sufficiently  low  such  that  daily 
observer  reports  are  no  longer  needed  to 
monitor  the  "other"  sahnon  bycatch 
limit  estabhshed  for  the  CVOA. 

The  obser\'er  requirements  and  the 
requirements  for  electronic 
communication  capabilities  are 
necessary  for  NMFS  to  monitor  the 
"other"  salmon  bycatch  limit 
effectively.  The  affiected  mothership 
processing  vessels  and  processors  mu.st 
obtain  for  observ^ers'  use  the  data  entsy 
software  program  provided  by  the 
Regional  Director.  To  enable  the 
observers  to  report  haul-by-haul 
statistics  and  salmon  bycatch  niunbers 
on  a  daily  basis,  the  operator  of  each 
mothership  processor  vessel  that 
receives  fish  harvested  in  the  CVOA 
must  provide  INMARSAT  Standard  A 
satellite  communication  capabiUties  and 
associated  software  (cc:Mail  remote  and 
a  data  entry  program  provided  by  the 
Regional  Director)  for  obsen'ers'  use. 
Each  mothership  processor  vessel  must 
also  have  the  following  equipment  or 
equipment  compatible  therewith  and 
having  the  abihty  to  operate  the  NMFS- 
supplied  data  entry  software  program:  a 
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personal  computer 
better  processing 
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of  free  hard  disk  stjirage 
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ADF&G  fish  tickets  indicates  that  at 
least  five  out  of  seven  shoreside 
processing  plants  received  some  poUoc  k 
harvested  within  the  salmon  savings 
area  during  the  1993  pollock  non-rde 
season.  Harvests  within  the  salmon 
savings  area  represented  about  10 
percent  of  the  total  1993  non-roe  season 
pollock  harvests  by  trawl  catcher  vessels 
delivering  to  shoreside  pro«.essing 
plants, 

Closure  of  the  salmon  savings  aiea 
would  only  occur  if  the  salmon  bycatch 
limit  was  reached  and  would  not  affect 
significantly  the  opportunity  available 
to  catcher  vessels  to  harvest  available 
pollock  TAC.  Most  of  the  area  within 
the  CVOA  that  is  currently  available  to 
the  catcher  vessels  would  remain  open 
to  pollock  fishing.  Based  on  1993  non- 
roe  season  fishing  patterns,  closure  of 
the  salmon  savings  area  would  have 
resulted  in  relocation  of  catcher  vessels 
within  the  Bering  Sea  for  less  than  10 
percent  of  their  pollock  harvests. 

The  observer  and  equipment 
requirements  of  this  action  apply  only 
to  mothership  processing  vessels  or 
shoreside  processing  plants  receiving 
fish  caught  by  catcher  vessels  from  the 
f  >VOA  Direct  costs  are  limited  to  thosf: 
participants,  estimated  to  be  four 
mothership  processing  vessels  and 
seven  shoreside  processing  plants. 

Direct  costs  for  observer  coverage  are 
estimated  to  be  about  $200  per  day  per 
observer.  The  cost  of  a  second  observer 
on  the  four  mothership  processor 
vessels  would  depend  on  the  number  of 
days  the  additional  observer  was 
required.  The  number  of  observer  days 
for  each  mothership  processor  vessel, 
during  the  1993  non-roe  season  ranged 
from  39  to  58  days.  Based  on  the 
observer  coverage  requirements  for 
1993,  a  second  observer  during  the  1994 
non-roe  season  could  cost  firom  57,800 
(39  days  x  $200/day)  to  $11,600  (58 
days  X  $200/day)  per  mothership 
processor  vessel.  Based  on  the  actual 
number  of  fishing  days,  the  total  cost  for 
all  four  mothership  processor  vessels 
would  be  $37,400  (187  days  x  5200/ 
day),  if  the  second  observer  were 
required  for  the  same  amount  of 
observer  coverage  days  as  during  the 
1993  non-roe  season.  If  the  second 
observer  is  required  for  only  a  portion 
of  the  1994  non-roe  season,  additional 
observer  costs  would  be  $200  per  day 
per  mothership  processor. 

Costs  could  also  be  incuned  for  the 
acquisitivon  of  electronic  mail  software 
and  a  personal  computer  that  satisfies 
the  hardware  requirements  detailed 
above.  The  cost  for  these  items  could 
range  from  $200-1200.  Mothership 
processing  vessels  have  the  INMARSAT 
A  satellite  rommimjratjon  rapabiijties 


and  necessary  computer  hardware,  and 
most  shoreside  facilities  have  the 
ne(.«ssary  computer  hardware  for 
electronic  transmission  of  data.  NMFS 
will  supply  the  necessary  data  entry 
software  and  will  provide  installation 
free  of  rJiarge. 

Closure  of  the  salmon  savings  area  to 
vessels  using  trawl  gear  will  also  affect 
any  trawl  vessels  that  may  have 
otherwise  fished  in  this  area  in  non- 
poUock  target  fisheries.  However, 
exan^ination  of  1993  catch  information 
indicat*^  that  no  significant  amounts  of 
other  groundfish  fishing  or  pollock 
Cornmunity  Development  Quota  fishiny 
occvured  in  the  salmon  savings  area  " 
subsequent  to  closure  of  the  directed 
inshore  and  offshore  component  poIlo«:k 
fisheries. 

Management  measures  respondirtg  to 
the  infonnation  recently  presented  to 
the  Council  are  necessary  to  mitigate 
potentially  adverse  impacts  of  chum 
salmon  bycatch  on  western  Alaska 
salmon  resources  and  to  reduce  chum 
salmon  bycatch  in  1994.  NMFS  is 
implementing  this  emergency  action  ior 
the  1994  pollock  non-roe  season 
because  the  high  chum  sahnon,  bycatch 
occurred  primarily  in  the  pollo<;k  non- 
rue  season  in  1993  and  a  large 
proportion  of  this  bycatch  occurred  in 
the  salmon  savings  area. 

NMFS  concurs  that  the  above 
regulatory  measures  must  be 
implemented  by  emergency  rulfiriakmg 
to  prevent  high  bycatch  of  chum  salmon 
by  catcher  vessels  fishing  for  groundfish 
in  the  CVOA  during  the  1994  pollock 
non-roe  season. 

Classifiration 

This  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  to  prepare  a  regulatory 
flexibility  analysis,  because  it  is  issued 
without  opportunity  for  prior  public 
comment,  and  none  has  been  prepared 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866 

NMFS  finds  that  the  immediate  nec<l 
to  protect  and  cohsen'e  the  "other" 
salmon  pop  jlation  in  the  CVOA,  as 
explained  in  the  preamble  to  this  ru!»' 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
an  opportunity  for  public  comment, 
pursuant  to  authority  set  forth  at  5 
U.S.C.  S  553(b)(B),  as  such  procedures 
would  be  contrary  to  the  public  intorv^s? 

List  of  Subjects  in  50  CFR  Part  67% 

FisheiJBs,  RecortJ.-eepino  and 
r.^portjng  reqiiirpr:iM!s. 
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Dated:  July  5.  1994- 

Charles  Kamella,- 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  lorth  in  the 
preamble,  50  CFR  part  675  is  amended 
effective  August  15,  1994  through 
.November  12.  1994,  as  follows: 

PART  675— GROUNDFISH  OF  THE 
BERJNG  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authorit3c:  16  U.S.C.  1801  et  seq. 

2.  In  section  675.22,  paragraph  (h)  is 
added  to  read  as  follows: 

§'675.22    Time  and  area  closures. 

*         *         »        «         » 

(h)  Salmon  smings  area.  When  the 
Regional  Director  determiixes  that 
42,000  non-chinook  salmon  have  been 
caught  by  vessels  using  trawl  gear 
during  1994  in  the  catcher  vessel 
operational  area,  defmed  in  paragraph 
Cg)  of  this  section.  NMFS  will  prohibit 
fishing  with  trawl  gear,  throu^ 
November  12, 1994.  in  the  area  defined  . 
by  straight  lines  connecting  the 
following  coordinates  in  the  order 
listed: 

56°00'N.,  le/oQCVV. 
56=00'  N.,  l&S'OO'  W. 
SS'SCTN..  165°00'W. 
5.'>»3O'N..164''00'W. 
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Dated:  July  5.  1994-. 

Charles  Kamella,- 

Acting  Program  Management  Officer,    , 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  675  is  amended 
effective  August  15.  1994  through 
November  12.  1994.  as  follows: 

PART  675— GIKUJNDFISH  OF  THE 
BERHIG  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  ei  seq. 

2.  In  section  675.22,  paragraph  fhj  is 
added  to  read  as  follows: 

§'675.22    Time  and  am  closures. 

(h)  Salmon  saiings  area.  When  the 
Regional  Director  determines  that 
42,000  noD-chinook  salmon  have  been 
caught  by  vessels  using  trawl  gear 
during  1994  in  the  catcher  vessel 
operational  area,  defmed  in  paragraph 
Cg)  of  this  section.  NMFS  will  prohibit 
fishing  with  trawl  gear,  through 
November  12, 1994.  in  the  area  defined  . 
by  straight  Knes  cormecting  the 
following  coordinates  in  the  order 
listed: 

56°00'  N.,  le/'OO'  VV. 

se^w  N..  les-otrw. 

55''3O'N..165°0O'W. 
55"3(rN..184''00'W. 


55°00'  N..  164°00'  W.; 
55°00'N..  167°00'\V.: 
56°00'N.,  167''00'\V. 

3.  In  §675.25,  the  existing  text  is 
suspended  and  new  paragraphs  (a) 
through  (d)  are  added  to  read  as  follows: 

§675.25    Observers. 

(a)  Observer  requirements  authorized 
under  the  obser\'er  plan  are  set  out  at 
§672.27  of  this  chapter  and  paragraphs 
(b)  through  (d)  of  this  section. 

(b)  Eacn  mothership  processor  vessel 
tliat  receives  groundfish  harvested  by 
catcher  vessels  in  the  catcher  vessel 
operational  area,  defmed  at  §675.22(g}, 
during  the  1994  second  pollock  season 
that  starts  on  August  15  under 

§  675.23(e),  is  required  to  have  a  second 
NMFS-certified  (^server  onboard,  in 
addition  to  the  observer  required  under 
§672.27(c)(l>(iii)  (A)  and  (B)  of  this 
chapter.  Two  observers  must  be  onboard 
for  each  day  of  the  1994  second  pollock 
season  until  either  the  salmon  savings 
area  is  closed  under  §  675.22(h}  or  the 
Regional  Director  determines  that  the 
bycatch  rates  of  non-chinook  salmon  are 
sufficiently  low  such  that  daily  observer 
reports  are  no  longer  needed  to  m.onitor 
the  1994  non-chinook  salmon  bycatch 
amounts. 

(c)  Each  mothership  processor  vessel 
must  be  equipped  vvith  INMARSAT 
Standard  A  satelhte  communication 
capabilities,  cc:Mail  remote,  and  the 
data  entry  software  provided  by  the 
Regional  Director,  for  use  by  JLhe 


observers.  The  operator  of  each 
mothership  processing  vessel  shall  also 
make  available  for  the  observers'  use  the 
following  equipment  or  equipment 
compatible  therewith  and  having  the 
abihty  to  operate  the  NMFS-supplied 
data  entry  software  program:  a  personal 
computer  with  a  386  or  better 
processing  chip,  a  DOS  3.0  operating 
system,  and  5  megabytes  of  free  hard 
disk  storage. 

(d)  Each  shoreside  processing  facility 
that  is  required  to  have  100  percent 
observer  coverage  under  §  672.27(c)(2). 
of  this  chapter  and  that  receives 
groundfish  harvested  in  the  catcher 
vessel  operational  area,  defined  at 
§  675.22(g),  during  the  second  pollock 
season  that  starts  on  August  15.  under 
§  675.23(e),  must  make  available  to  the 
observer  the  following  equipment  or 
equipment  compatible  therewith:  a 
personal  computer  with  a  minimum  of 
a  386  processing  chip  with  at  least  a 
9600-baud  modem  and  a  telephone  line. 
The  personal  computer  must  be 
equipped  with  a  mouse,  Windows 
version  3.1  or  a  program  having  the 
ability  to  operate  the  NMFS-supplied 
data  entry  software  program,  5 
megabytes  of  free  hard  disk  storage,  and 
the  data  entry  software  provided  by  the 
Regional  Director  for  use  by  the 
observers. 

IFR  Dcx:.  94-16745  Filed  7-11-94;  8  45  am) 
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FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  A.  Corigliano,  Assistant 
Executive  Secretary  (Ethics),  (202)  898- 
7272;  Richard  M.  Handy,  Ethics 
Program  Manager,  (202)  898-7271;  or 
Paul  A.  jeddeloh,  Senior  Program 
Attorney,  (202)  898-7161,  all  at  the 
FDIC. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

On  August  7, 1992,  the  Office  of 
Government  Ethics  published  the 
Standards  of  Ethical  Conduct  For 
Employees  of  the  Executive  Branch.  See 
57  FR  35006-35067,  as  corrected  at  57 
FR  48557  and  57  FR  52583,  with  an 
additional  grace  period  extension  at  59 
FR  4779-4780.  The  Executive  Branch- 
wide  Standards,  now  codiGed  at  5  CFR 
part  2635  and  effective  February  3, 
1993,  establish  uniform  standards  of 
ethical  conduct  for  executive  branch 
employees. 

With  the  concurrence  of  the  OGE,  5 
CFR  2635.105  and  theJ^esohition  Trust 
Corporation  Completion  Act  (P.L.  103- 
204)  authorize  the  Corporation  to 
publish  agency-specific  supplemental 
regulations  necessary  to  implement  its 
ethics  programs.  The  Corporation  and 
OGE  have  determined  that  the  following 
supplemental  regulations  contained  in 
the  proposed  rule  are  necessary  to 
successfully  continue  the  Corporation's 
ethics  program  in  light  of  the 
Corporation's  unique  programs  aiid 
operations.  The  proposed  supplemental 
rule  addresses  issues  relevant  to  the 
Corporation's  specialized  roles  as  the 
insurer,  conservator,  receiver, 
liquidator,  organizer  of  bridge  banks, 
and  regulator  or  back-up  enforcement 
agency  for  FDIC-insured  depository 
institutions.  Upon  finalization  of  the 
supplemental  regulation,  the 
Corporation  will,  as  proposed,  delete 
those  portions  of  12  CFR  part  336  that 
are  superseded  by  the  Executive  Branch- 
wide  Standards  and  the  supj^lemental 
regulations. 

II.  Analysis  of  Regulation 

The  following  regulations  are 
proposed  to  appear  in  new  part  3201  of 
5  CFR  chapter  XXII. 

Section  3201.101    General 

(a)  Purpose.  Proposed  §  3201.101(a) 
explains  that  the  regulations  would 
apply  to  all  Corporation  employees  and 
would  supplement  the  Executive  : 


Branch-wide  Standards.  Because  they 
are  covered  under  rules  applicable  to 
the  Department  of  the  Treasury,  two 
members  of  the  Board  of  Directors,  the 
Comptroller  of  the  Currency  and  the " 
Director  of  the  Office  of  Thrift 
Supervision,  would  be  covered  only  by 
those  provisions  of  the  supplemental 
regulation  specifically  made  applicable 
to  them  in  connection  with  their 
activities  as  members  of  the 
Corporation's  Board  of  Directors. 

(b)  Corporation  ethics  officials. 
Proposed  §  3201.101(b)  explains  that  the 
Designated  Agency  Ethics  Official 
would  be  the  Executive  Secretary  and 
that  the  Alternate  Agency.Ethics  Offidal 
would  bie  the  Assistant  Executive 
Secretary  (Ethics)  of  the  FDIC.  This 
provision  would  delegate  authority  to 
the  Executive  Secretary  and  the 
Assistant  Executive  Seicretary  (Ethics)  to 
act  in  such  capacities  as  contemplated 
under  5  CFR  part  2638.  The  provision 
would  continue  the  designations 
currently  found  at  12  CFR  part  336,  as 
updated  to  accommodate^organizational 
changes.         - 

(c)  Agency  designees  Proposed 

§  3201.101(c)  specifies  those  employees 
who  would  bold  the  authority  to  act  as 
agency  designees  under  the  E.\ecu!ive 
Branch-wide  Standards  arid  the 
supplemental  regulation,  h  also 
explains  that  only  the  Ethics  Counselor 
or  Alternate  Ethics  Counselor  would  be 
able  to  delegate  authority  to  act  as 
agency  designees  and  that  siich 
delegation  would  have  to  be  in  writing 
and  could  not  be  re-delegated. 

(d)  Definitions.  Proposed 
§3201. 101(d)  would  include  asan 
affiliate  those  companies  which  control, 
are  controlled  by,  or  are  imder  common 
control  with,  an  FDIC-insured 
depository  institution.  The  definition 
for  affiliate  was  taken  from  the  Bank 
Holding  Company  Act  of  1956  and  is 
intended  to  be  broadly  interpreted  and 
include  any  holding  companies,     - 
subsidiaries,  or  other  affiliated 
companies  of  an  FDIC-insured 
depository  institution. 

The  term  appropriate  director  would 
include  the  heads  of  ofiices  and 
divisions  in  the  Washington  office,  the 
highest  ranking  officials  in  each 
division  in  the  regional  offices,  and  the 
Ethics  Counselor. 

The  term  covered  employee  would 
include  all  employees  of  the 
Corporation  requi.-ed  to  file  confider.^hi 
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or  public  financial  disclosure  reports 
under  5  CFR  part  2634  or  5  CFR  part 
3202. 

Under  the  proposed  regulation,  the 
term  employee  would  include  all 
persons,  other  than  special  Government 
employees,  employed  by  the 
Corporation.  Pursuant  to  the  Resolution 
Trust  Corporation  Completion  Act  (P.L. 
103-204),  the  Corporation  is  also 
required  to  consider  the  employees  of 
contractors  as  employees  of  the 
Corporation  for  certain  purposes. 
Therefore,  the  term  employee  would 
include,  for  purposes  of  5  CFR  part  2635 
and  §§  3201.103  and  3201.104  of  this 
part,  any  individual  who,  pursuant  to  a 
contract  or  any  other  arrangement, 
performs  functions  or  activities  of  the 
Corporation,  under  the  direct 
supervision  of  an  officer  or  employee  of 
the  Corporation.  The  term  employee 
would  not  include  independent 
contractors  who  are  not  deemed  to  be 
employees  under  12  U.S.C. 
1822(f)(1)(B).  In  the  case  of  members  of 
the  Board  of  Directors,  it  would  include 
only  the  three  members  appointed  by 
the  President  under  12  U.S.C. 
1812(a)(1)(C). 

The  proposed  regulation  provides  a 
broad  definition  of  the  term  security 
which  includes  an  interest  in  debt' or 
equity  instruments  such  as,  for  example, 
stocks,  bonds,  and  commercial  paper. 
However,  the  term  security  would  not 
include  a  deposit  account. 

The  term  State  nonmember  bank  is  a 
statutory  term  taken  from  12  U.S.C. 
1813  and  would  include  all  State  banks 
that  are  not  members  of  the  Federal 
Reserve  System. 

The  definition  of  subsidiary  was  taken 
from  section  3(w)  of  the  Federal  Deposit 
Insurance  Act.  codified  to  12  U.S.C. 
1813(w),  and  would  include  all 
companies  owTied  or  controlled  directly 
or  indirectly  by  another  company. 

Section  3201.1 02    Extensions  of  Credit 
From  FDIC-insured  Depository 
Institutions 

The  proposed  rules  on  extensions  of 
credit  fi-om  FDIC-insured  depository 
institutions  provide  the  conditions 
under  which  certain  specified  categories 
of  Corporation  employees  cari  obtain 
credit  from  depository  institutions 
insured  by  the  Corporation.  Restrictions 
on  the  availability  of  credit  to 
Corporation  employees  are  necessary  for 
several  reasons.  First,  5  CFR  2635.403(a) 
permits  the  Corporation  to  prohibit  or 
restrict  the  acquisition  or  holding  of  a 
financial  interest  or  class  of  financial 
interests  by  Corporation  employees,  and 
the  spouses  and  minor  children  of  those 
employees,  when  the  Corporation  has 
made  the  determination  that  the 
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or  public  financial  disclosure  reports 
under  5  CFR  part  2634  or  5  CFR  part 
3202. 

Under  the  proposed  regulation,  the 
term  employee  would  include  all 
persons,  other  than  special  Government 
employees,  employed  by  the 
Corporation.  Pursuant  to  the  Resolution 
Trust  Corporation  Completion  Act  (P.L. 
103-204).  the  Corporation  is  also 
required  to  consider  the  employees  of 
contractors  as  employees  of  the 
Corporation  for  certain  purposes. 
Therefore,  the  term  employee  would 
include,  for  purposes  of  5  CFR  part  2635 
and  §§  3201.103  and  3201.104  of  this 
part,  any  individual  who.  pursuant  to  a 
contract  or  any  other  arrangement, 
performs  functions  or  activities  of  the 
Corporation,  under  the  direct 
supervision  of  an  officer  or  employee  of 
the  Corporation.  The  term  employee 
would  not  include  independent 
contractors  who  are  not  deemed  to  be 
employees  under  12  U.S.C. 
1822(f)(1)(B).  In  the  case  of  members  of 
the  Board  of  Directors,  it  would  include 
only  the  three  members  appointed  % 
the  President  under  12  U.S.C. 
1812(a)(1)(C). 

The  proposed  regulation  provides  a 
broad  definition  of  the  term  security 
which  includes  an  interest  in  debt' or 
equity  instruments  such  as,  for  example, 
stocks,  bonds,  and  commercial  papier. 
However,  the  term  security  would  not 
include  a  deposit  account. 

The  term  State  nonmember  bank  is  a 
statutory  term  taken  from  12  U.S:C. 
1813  and  would  include  all  State  banks 
that  are  not  members  of  the  Federal 
Reserve  System. 

The  definition  of  subsidiary  was  taken 
from  section  3(w)  of  the  Federal  Deposit 
Insurance  Act,  codified  to  12  U.S.C. 
1813(w),  and  would  include  all 
companies  owTied  or  controlled  directly 
or  indirectly  by  another  company. 

Section  3201.1 02    Extensions  of  Credit 
From  FDIC-InsuredDepository 
Institutions 

The  proposed  rules  on  extensions  of 
credit  from  FDIC-insured  depository 
institutions  provide  the  conditions 
under  which  certain  specified  categories 
of  Corporation  employees  carA  obtain 
credit  from  depository  institutions 
insured  by  the  Corporation.  Restrictions 
on  the  availability  of  credit  to 
Corporation  employees  are  necessary  for 
several  reasons.  First,  5  CFR  2635.403(a) 
permits  the  Corporation  to  prohibit  or 
restrict  the  acquisition  or  holding  of  a 
financial  interest  or  class  of  financial 
interests  by  Corporation  employees,  and 
the  spouses  and  minor  children  of  those 
employees,  when  the  Corporation  has 
made  the  determination  that  the 


acquisition  or  holding  of  such  financial 
interests  would  cause  a  reasonable 
person  to  question  the  impartiality  and 
objectivity  with  which  Corporation 
programs  are  administered,  and  5  CFR 
2635.403(c)  specifically  provides  that 
the  term  financial  interest  may  include 
an  indebtedness  relationship.  For 
purposes  of  the  extensions  of  credit 
covered  by  §  3201.102  (a)  through  (d), 
the  Corporation  has  made  such  a 
determination.  These  prohibitions  and 
restrictions  on  employees  entering  into 
financial  arrangements  with  institutions 
over  which  the  Corporation  has 
regulatory  and  resolution  authority  are 
necessary  to  prevent  loss  of  public 
confidence  in  the  integrity  of  the 
Corporation.  In  addition,  the  borrowing 
prohibition  would  incorporate  the 
substance  of  the  statutory  prohibition  at 
18  U.S.C.  213  on  bank  examiners 
accepting  certain  loans.  Finally, 
limitations  on  borrowing  from  FDIC- 
insured  depository  institutions  would 
avoid  a  high  number  of  employee 
disqualifications  that  would  have  a 
detrimental  effect  on  the  Corporation's 
administration  of  its  multi  faceted 
responsibilities. 

Under  proposed  §  3201.102(a),  a 
current  or  contingent  financial 
obligation  of  an  employee  is  considered 
a  financial  obligation  for  purposes  of  the 
prohibition,  disqualificalion,  and 
retention  provisions  of  proposed 
§  3201.102.  A  current  or  contingent 
financial  obligation  of  a  spouse  or  minor 
child  is  attributed  to  the  employee  for 
purposes  of  this  section  since  the 
Corporation  has  determined,  pursuant 
to  5  CFR  2635.403(a),  that  there  is  a 
direct  and  appropriate  nexus  between 
the  efficiency  of  the  service  and  the 
prohibitions  and  restrictions  in 
§  3201.102  as  applied  to  the  spouses  and 
minor  children  of  Corporation 
employees. 

Under  proposed  §  3201.102(b), 
members  of  the  Board  of  Directors  and 
other  Corporation  officials  who  are  in 
top  management  positions  would  be 
prohibited  from  incurring  financial 
obligations  with  an  institution  over 
which  the  Corporation  has  primary 
Federal  supervisory  authority  or  a 
subsidiary  of  such  an  institution.  A 
deputy  or  an  assistant  to  the  Board  of 
Directors  or  to  an  individual  board 
member,  a  covered  employee  who  is  an 
assistant  to  such  deputy  or  assistant,  the 
director  of  a  Washington  office  or 
division  (other  than  the  Division  of 
Supervision),  and  a  covered  employee 
immediately  subordinate  to  such  a 
director  would  be  included  in  the 
restricted  class.  The  prohibition  would 
not  apply  to  credit  extended  through  an 
ordinary  credit  card  relationship  dtie  to 


the  standardized  handling  and  low 
credit  amounts  customary  in  such 
relationship. 

Under  §  3201.102(c),  depository 
institutions  examination  staff,  including 
all  covered  employees  assigned  to  the 
Division  of  Supervision,  would  be 
prohibited  from  obtaining  credit  from  an 
FDIC-insured  State  nonmember  bank, 
the  class  of  FDIC-insured  depository 
institutions  for  which  the  FDIC  has 
primary  supervisory  responsibiUty,  any 
subsidiary  of  such  bank,  or  any  person 
employed  by  such  bank.  An  exception 
would  be  carved  out  for  an  ordinary 
credit  card  relationship  but,  for  those 
employees  assigned  to  regional  or  field 
offices,  the  exception  would  be  limited 
to  credit  cards  offered  by  FDIC-insured 
State  nonmember  banks  located  outside 
the  employee's  region  of  assignment. 
The  rule,  which  is  substantially  the 
same  as  12  CFR  336.16(a),  is  consistent 
with  18  U.S.C.  213  which  prohibits 
examiners  6t)m  accepting  credit  from 
institutions  which  they  have  examined. 
Under  the  proposed  rule,  an  employee 
would  be  required  to  file  a  report  upon 
obtaining  a  credit  card  from  a  State 
nonmember  bank  located  outside  the 
employee's  region  of  assignment. 

Proposed  §  3201.102(d)  would  impose 
a  two-year  prohibition  on  an  employee 
in  the  Division  of  Finance,  the  Division 
of  Depositor  and  Asset  Services,  the 
Division  of  Resolutions,  or  the  Legal 
Division,  or  who  is  a  member  of  a 
standing  committee  of  the  Board  of 
Directors  obtaining  credit  from  an  FDIC- 
insured  depository  institution  or  its 
subsidiary  when  the  employee  has 
participated  personally  and 
substantially  in  certain  matters  affecting 
the  institution,  its  predecessor  or 
successor,  or  an  affiliate  of  such 
institution.  This  prohibiUon  would  be 
applicable  to  the  universe  of  FDIC- 
insured  depository  institutions  and 
would  be  limited  to  those  Corporation 
employees  who  perform  functions 
associated  with  the  audit,  resolution, 
liquidation,  supervision,  or  agency 
deliberation  affecting  a  specific  FDIC- 
insured  depository  institution.  The  two- 
year  prohibition  has  been  designed  to 
eliminate  concerns  over  potential 
benefits  that  an  employee  holding  a 
sensitive  non-examiner  position  could 
derive  through  a  financial  relationship 
with  an  institution  that  has  close 
business  ties  to  the  Corporation.  An 
exception  has  been  made  for  an 
ordinary  credit  card  relationship.  The 
definition  of  personally  and 
substantially  can  be  found  at  5  CFR 
2635.402(b)(4)  of  the  Executive  Branch- 
wide  Standards. 

Proposed  §  3201.102(e)(1)  would 
prohibit  a  member  of  the  depository 
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interest  in  a  security  of  an  FDIC-insured 
depository  institution  or  an  affiliate  of 
such  institution. 

As  proposed,  the  exceptions  in 
§  3201.103(b)  would  allow  an  employee 
to  acquire,  own  or  control  certain  direct 
and  indirect  ownership  interests  in  an 
FDIC-insured  depository  institution.  For 
example,  an  employee  would  be 
permitted  to  retain  an  interest  which 
had  been  acquired  prior  to  employment 
with  the  Corporation  or  involuntarily 
acquired  by  the  employee  such  as  by 
gift,  stock  split,  or  through  a  merger  of 
a  company.  An  employee  could  also 
acquire,  own  or  control  an  interest  in  an 
FDIC-insured  depository  institution 
through  the  investment  vehicle  of  a 
publicly  traded  or  available  diversified 
investment  fund  when  the  fund  does 
not  have  an  objective  or  practice  of 
concentrating  its  investments  in 
securities  of  the  financial  services 
sector.  An  employee  who  owned 
securities  of  an  FDIC-insiued  depository 
institution  under  one  of  the  exceptions 
in  proposed  §  3201.103(b)  would  be 
disqualified  under  5  CFR  2635.402  from 
participating  in  any  particular  matter 
that,  by  reason  of  his  or  her  ownership 
of  those  securities,  affects  his  or  her 
financial  interests  or  those  of  his  or  her 
spouse  onminor  child. 

Under  proposed  §  3201.103(c),  the 
Ethics  Counselor  could  require  an 
employee,  or  the  spouse  or  minor  child 
of  an  employee,  to  divest  an  ownership 
interest  that  would  otherwise  be 
allowed  to  be  retained  under 
§  3201 .103(b)  using  the  standard  set 
forth  in  5  CFR  2635.403(b). 

Section  3201 . 1 04    Restrictions 
Concerning  the  Purchase  of  Property 
Held  by  the  Corporation  or  the  RTC  as 
Conservator.  Receiver,  or  Liquidator  of 
the  Assets  of  an  Insured  Depository 
Institution,  or  by  a  Bridge  Bank 
Organized  by  the  Corporation 

In  order  to  avoid  any  self-dealing, 
appearance  of  self-dealing,  adversarial 
relationship  with  the  Corporation,  or 
diminution  of  public  confidence  in  the 
Corporation's  ability  to  accomplish  its 
mission,  an  employee,  or  the  spouse  or 
minor  child  of  an  employee,  would  be 
prohibited  under  §  3201.104(a)  from 
purchasing  assets  held  by  the 
Corporation  or  the  Resolution  Trust 
Corporation  (RTC)  as  conservator, 
receiver,  or  liquidator  or  held  by  a 
bridge  bank  organized  by  the 
Corporation.  In  such  roles,  the 
Corporation  and  the  RTC  generally  act 
as  a  fiduciary  to  the  creditors  of  failed 
depository  institutions.  Property  held  by 
the  RTC  has  been  included  in  the 
proposed  prohibition  because  of  the 


RTC's  significant  ties  with  the 
Corporation. 

As  proposed,  §3201. 104(b)  would 
disqualify  an  employee  involved  in  the 
disposition  of  the  assets  of  a  failed 
insured  depository  institution  from 
participation  in  the  disposition  of  such 
assets  when  the  employee  knows  that  a 
person  with  whom  he  or  she  holds  a 
covered  relationship  intends  to 
purchase  such  assets.  Written 
notification  of  the  disqualification 
would  be  required  to  be  made  by  the 
employee  to  his  or  her  immediate 
supervisor  and  the  agency  designee. 

Section  3201.105  Prohibition  on 
Dealings  With  Former  Employers. 
Associates,  and  Clients 

In  order  to  avoid  the  appearance  of 
favoritism  and  maintain  the  integrity  of 
the  Corporation's  regulatory  oversight, 
insurance  assessments,  and  resolution 
and  liquidation  transactions,  proposed 
§  3201.105(a)  would  prohibit  an 
employee,  for  a  period  of  one  year  after 
entering  on  duty  with  the  Corporation, 
from  participating  in  official 
Corporation  matters  involving  an 
employer  with  whom  the  employee 
worked  during  the  year  preceding  the 
employee's  entry  on  duty  with  the 
Corporation.  Proposed  §  3201.105(b) 
would  include  within  the  definition  of 
the  term  employer  a  broad  range  of 
persons,  as  defined  in  5  CFR  2635.502, 
with  whom  the  employee  has  a  covered 
relationship.  In  an  individual  case, 
§  3201.105(c)  would  give  the  agency 
designee  discretion  to  extend  the 
prohibition  beyond  the  one  year  period 
that  would  automatically  apply  to  all 
new  Corporation  employees. 

Section  3201 .  106    Employment  of 
Family  Members  Outside  the 
Corporation 

As  proposed,  §  3201.106  would 
continue  the  Corporation's  requirement 
at  12  CFR  336.21  that  an  employee  be 
disqualified  from  participation  in 
particular  matters  involving  employers 
of  family  members  or  members  of  the 
employee's  household.  It  would  also 
require  the  employee  to  report  the 
emplojTnent  of  family  members  or 
members  of  the  employee's  household 
by  FDIC-insured  depositor}'  institutions 
or  companies  that  have  business,  or  are 
seeking  to  do  business,  with  the 
Corporation.  This  requirement 
eliminates  the  potential  for  any 
appearance  of  preferential  treatment  in 
those  instances  where  employment  of  a 
family  member  or  a  member  of  the 
employee's  household  would  be  likely 
to  raise  questions  regarding  the 
appropriateness  of  actions  taken  by  the 
employee  or  the  Corporation 


Section  3201.1 07    Outside  Employment 
and  Other  Activities 

Proposed  §  3201.107(a)  would 
prohibit  an  employee  from  providing 
services,  for  compensation,  to  an  FDIC- 
insured  depository  institution  or  to  a 
person  employed  by  such  institution. 
The  prohibition  is  based,  in  part,  on  18 
U.S.C.  1909,  which  prohibits  an 
examiner  from  performing  any  service 
for  compensation  for  any  FDIC-insured 
depository  institution  or  for  any  person 
connected  therewith. 

Similarly,  proposed  §  3201.107(b) 
would  restrict  an  employee  from  using 
certain  professional  licenses  in 
compensated  outside  activities  when 
the  employee's  duties  to  the  Corporation 
involve  those  activities.  The  areas 
involved  in  the  prohibition  have  been 
hmited  to  areas  identified  as  especially 
sensitive  and  critical  to  corporate 
operations. 

Proposed  §3201. 107(c)  would  make  it 
the  responsibility  of  the  employee  to 
consult  with  an  agency  designee 
concerning  outside  employment  or 
activities  that  could  result  in 
disqualification  of  the  employee  from 
his  or  her  official  duties. 

Section  3201 . 1 08    Related  Statutory 
and  Regulatory  Authorities 

This  section  sets  forth  additional 
statutory  and  regulatory  authorities  with 
which  an  employee  should  be  familiar. 

Section  3201.1 09    Provisions  of  5  CFR 
Part  2635  Not  Applicable  to  Corporation 
Employees 

Certain  provisions  of  the  Standards  of 
Ethical  Conduct  have  been  determined 
by  the  Corporation  to  be  inapplicable  to 
its  employees  based  on  the 
Corporation's  status  as  a  mixed- 
ownership  Corporation.  To  avoid 
confusion,  the  authorities  which  are  not 
applicable  to  the  Corporation  and  its 
employees  would  be  listed  in  §  3201.109 
(b)  through  (e).  Proposed  §  3201.109(a) 
would  caution  examiners  that  they  may 
not  use  the  gift  exceptions  in  5  CFR 
2635.204  to  accept  a  gift  that  would 
violate  the  criminal  prohibitions  in  18 
U.S.C.  213  against  examiners  accepting 
gifts  or  gratuities  from  the  institutions 
they  examine. 

III.  Removal  of  FDIC  Employees 
Responsibilities  and  Conduct 
Regulations  and  Related  Modifications 

On  the  effective  date  of  the  final  rule, 
the  Employee  Responsibilities  and 
Conduct  regulation,  12  CFR  part  336, 
will  be  amended  to  remove  and  reserve 
subparts  A,  B,  C,  E,  and  F.  §§  336.1- 
336.23  and  336.29-336.37,  and  remove 
the  appendix  to  part  336.  As  proposed, 
a  new  §  336.1  will  be  added  to  provide 
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Section  3201.1 07    Outside  Employment 
and  Other  Activities 

Proposed  §  3201.107(a)  would 
prohibit  an  employee  from  providing 
services,  for  compensation,  to  an  FDIC- 
insured  depository  institution  or  to  a 
person  employed  by  such  institution. 
The  prohibition  is  based,  in  part,  on  18 
U.S.C.  1909,  which  prohibits  an 
examiner  from  performing  any  service 
for  compensation  for  any  FDIC-insured 
depository  institution  or  for  any  person 
connected  therewith. 

Similarly,  proposed  §  3201.107(b) 
would  restrict  an  employee  from  using 
certain  professional  licenses  in 
compensated  outside  activities  when 
the  employee's  duties  to  the  Corporation 
involve  those  activities.  The  areas 
involved  in  the  prohibition  have  been 
limited  to  areas  identified  as  especially 
sensitive  and  critical  to  corporate 
operations. 

Proposed  §3201. 107(c)  would  make  it 
the  responsibility  of  the  employee  to 
consult  with  an  agency  designee 
concerning  outside  employment  or 
activities  that  could  result  in 
disqualification  of  the  employee  from 
his  or  her  official  duties. 


Section  3201 . 1 08    Related  Statutory 
and  Regulatory  Authorities 

This  section  sets  forth  additional 
statutory  and  regulatory  authorities  with 
which  an  employee  should  be  familiar. 

Section  3201.1 09    Provisions  of  5  CFR 
Part  2635  Not  Applicable  to  Corporation 
Employees 

Certain  provisions  of  the  Standards  of 
Ethical  Conduct  have  been  determined 
by  the  Corporation  to  be  inapplicable  to 
its  employees  based  on  the 
Corporation's  status  as  a  mixed- 
ovraership  Corporation.  To  avoid 
confusion,  the  authorities  which  are  not 
applicable  to  the  Corporation  and  its 
employees  would  be  listed  in  §  3201.109 
(b)  through  (e).  Proposed  §  3201.109(a) 
would  caution  examiners  that  they  may 
not  use  the  gift  exceptions  in  5  CFR 
2635.204  to  accept  a  gift  that  would 
violate  the  criminal  prohibitions  in  18 
U.S.C.  213  against  examiners  accepting 
gifts  or  gratuities  from  the  institutions 
they  examine. 

III.  Removal  of  FDIC  Employees 
Responsibilities  and  Conduct 
Regulations  and  Related  Modifications 

On  the  effective  date  of  the  final  rule, 
the  Employee  Responsibilities  and 
Conduct  regulation,  12  CFR  part  336, 
will  be  amended  to  remove  and  reserve 
subparts  A,  B,  C,  E,  and  F.  §§  336.1- 
336.23  and  336.29-336.37,  and  remove 
the  appendix  to  part  336.  As  proposed, 
a  new  §  336.1  vdll  be  added  to  provide 


a  cross-reference  to  the  Corporation's 
supplemental  ethical  conduct 
regulation,  to  be  codified  at  5  CFR  part 
3201,  the  Corporation's  supplemental 
financial  disclosure  regulation  at  5  CFR 
part  3202.  and  to  the  Executive  Branch- 
wide  financial  disclosure  and  standards 
of  ethical  conduct  regulations  at  5  CFR 
parts  2634  and  2635.  12  CFR  part  336, 
subpart  D.  §§  336.24  through  336.28. 
was  removed  and  reserved  by  action  of 
the  Board  of  Directors  of  the 
Corporation  dated  November  24.  1992 
57  FR  39628. 

IV.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

This  proposed  rulemaking  is  in 
compliance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  and  allows 
for  a  60-day  comment  period. 

Regulatory  Flexibility  Act 

The  Board  of  Directors  has  concluded 
that  the  proposed  rule  will  not  impose 
a  significant  economic  hardship  on 
small  institutions.  Therefore,  the  Board 
of  Directors  hereby  certifies  pursuant  to 
section  605  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entides  within  the  meaning  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.). 

Paperwork  Reduction  Act 

The  Board  of  Directors  has 
determined  that  this  proposed 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.]. 

List  of  Subjects 

5  CFR  Part  3201 

Administrative  practice  and 
procedure.  Conflict  of  interests. 
Government  employees,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  336 

Conflict  of  interests.  Government 
employees. 

Dated  at  Washington,  D.C.  this  14th  day  of 
June,  1994. 

By  Order  of  the  Board  of  Directors. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldinan. 
Acting  Executive  Secrefon'. 

Concurred  in  this  1st  day  of  July.  1994. 
Stephen  D.  Potts. 
Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Deposit  Insurance 


Corporation,  with  the  concurrence  of 
the  Office  of  Government  Ethics,  is 
proposing  to  amend  title  5.  Chapter 
XXII.  of  the  Code  of  Federal  Regulations 
and  title  12,  Chapter  III,  of  the  Code  of 
Federal  Regulations  as  follows: 

5  CFR  CHAPTER  XXI»— FEDERAL 
DEPOSIT  INSURANCE  CORPORATION 

1.  A  new  part  3201  is  added  to  5  CFR 
Chapter  XXII  to  read  as  follows: 

PART  3201— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  FEDERAL 
DEPOSIT  INSURANCE  CORPORATION 

3201.101  General. 

3201.102  Extensions  of  credit  from  FDIC- 
insured  depository  institutions. 

3201.103  Prohibitions  on  ownership  of 
securities  of  FDIC-insured  depository 
institutions. 

3201.104  Restrictions  concerning  the 
purchase  of  property  held  by  the 
Corporation  or  the  RTC  as  conservator, 
receiver,  or  liquidator  of  the  assets  of  an 
insured  depository  institution,  or  by  a 
bridge  bank  organized  by  the 
Corporation. 

3201.105  Prohibition  on  dealings  with  former 
employers,  associates,  and  clients. 

3201.106  Employment  of  family  members 
outside  the  Corporation. 

3201.107  Outside  employment  and  other 
activities. 

3201.108  Related  statutory  and  regulatory- 
authorities. 

3201.109  Provisions  of  5  CFR  part  2635  not 
applicable  to  Corporation  employees. 

Authority:  5  U.S.C.  7301;  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978);  12 
U.S.C.  1819(a),  1822;  26  U.S.C.  1043;  E.O. 
12674.  54  FR  15159,  3  CFR.  1989  Comp.,  p. 
215,  as  modified  by  E.O.  12731,  55  FR  42547. 
3  CFR.  1990  Comp..  p.  306;  5  CFR  2635.105, 
2635.403,  2635.502,  and  2635.803. 

§3201.101    General. 

(a)  Purpose.  The  regulations  in  this 
part,  apply  to  employees  of  the  Federal 
Deposit  Insurance  Corporation 
(Corporation)  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635.  Where 
specified,  these  regulations  also  apply  to 
the  Comptroller  of  the  Currencv  and  the 
Director  of  the  Office  of  Thrift  " 
Super\'ision  in  cormection  with  their 
activities  as  members  of  the 
Corporation's  Board  of  Directors. 

(b)  Corporation  ethics  officials.  The 
Executive  Secretary  of  the  Corporation 
shall  act  as  the  Corporation's  Ethics 
Counselor  and  as  its  Designated  Agency 
Ethics  Official  under  5  CFR  part  2638.  ' 
The  Assistant  Executive  Secretary 
(Ethics)  shall  act  as  the  Corporation's 
Alternate  Ethics  Counselor  and  as  the 
Alternate  Agency  Ethics  Official. 
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(1)  The  Ethics  Co^selor  or  Alternate 
Ethics  Counselor  iWay  delegate  authority 
to  one  or  more  employees  to  serve  as 
Deputy  Ethics  Comlselors. 

(2)  The  delegation  to  a  Deputy  Ethics 
Counselor  shall  be  \n  writing  and 
cannot  be  redelegated. 

(c)  Agency  desigT\ees.  The  Ethics 
Counselor  and  A  Iterate  Ethics 
Counselor  shall  serVe  as  the  agency 
designee  for  purposes  of  making  the 
determinations,  gra|iting  the  approvals, 
and  taking  other  acjions  required  by  an 
agency  designee  un(der  part  2635  and 
this  part.  The  Ethici  Counselor  or 
Alternate  Ethics  Counselor  may  delegate 
authority  to  Deputjj  Ethics  Counselors 
or  to  other  employees  to  serve  as  agency 
designees  for  speci^ed  purposes.  The 
delegation  to  any  agency  designee  shall 
be  in  writing  and  cinnot  be  redelegated. 

(d)  Definitions.  F  )r  purposes  of  this 
part: 

(1)  Affiliate,  as  defined  in  12  U.S.C. 
1841(k),  means  any  company  that 
controls,  is  control!  ed  by,  or  is  under 
common  control  w:  th  another  company. 

(2)  Appropriate  qirector  means  the 
head  of  a  Washington  office  or  division 
or  the  highest  ranking  official  assigned 
to  a  regional  office  in  each  division  or 
the  Ethics  Counselor. 

(3)  Covered  ewpfpyee  means  an 
employee  of  the  Corporation  required  to 
file  a  public  or  confidential  financial 
disclosure  report  u  ider  5  CFR  part  2634 
or  5  CFR  part  3202, 

(4)  Employee  meins  an  officer  or 
employee,  other  Ih^  a  special 
Government  emplc^fee,  of  the 
Corporation  including  a  member  of  the 
Board  of  Directors  Appointed  under  the 
authority  of  12  U.slc.  1812(a)(1)(C),  and 
a  liquidation  gradec  employee.  For 
purposes  of  5  CFR  feart  2635  and 
§§3201.103  and  32D1.104,  employee 
includes  any  indiv;  dual  who,  pxirsuant 
to  a  contract  or  any  other  arrangement, 
f)erforms  functions  or  activities  of  the 
Corporation,  undei  the  direct 
supervision  of  an  c  "ficer  or  employee  of 
the  Corporation. 

(5)  Security  inch  des  an  interest  in 
debt  or  equity  insti  ixments.  The  term 
includes,  without  1  .mitation.  a  secured 
or  unsecured  bond  debenture,  note, 
securitized  assets,  commercial  paper, 
and  all  types  of  pre  ferred  and  common 
stock.  The  term  inc  ludes  an  interest  or 
right  in  a  security,  whether  current  or 
contingent,  a  beneiicial  or  legal  interest 
derived  from  a  trus  I,  the  right  to  acquire 
or  dispose  of  any  h  tng  or  short  position, 
an  interest  convertible  into  a  security, 
and  an  option,  right,  warrant,  put,  or 
call  with  respect  to  a  security.  The  term 
security  does  not  ii  iclude  a  deposit 
account. 


(6)  State  nonmember  bank  means  any 
State  bank  as  defined  in  12  U.S.C. 
1813(e)  which  is  not  a  member  of  the 
Federal  Reserve  System. 

(7)  Subsidiary,  as  defined  in  12  U.S.C. 
1813(w),  means  any  company  which  is 
owned  or  controlled  directly  or 
indirectly  by  another  company. 

§  3201.102    Extensions  o(  credit  from  FOIC- 
Insured  depository  Institutions. 

(a)  Credit  subject  to  this  section.  The 
prohibition,  disqualification,  and 
retention  provisions  of  this  section 
apply  to  a  current  or  contingent 
financial  obligation  of  the  employee.  For 
purposes  of  this  section,  a  current  or 
contingent  financial  obligation  of  an 
employee's  spouse  or  minor  child  is 
considered  to  be  an  obligation  of  the 
einployee. 

(b)  Prohibition  on  acceptance  of  credit 
from  FDIC-insured  State  nonmember 
banks  applicable  to  certain  high-level 
officials.  (1)  An  employee  described  in 
paragraph  (b)(2)  of  this  section  shall  not, 
directly  or  indirectly,  accept  or  become 
obligated  on  an  extension  of  credit  from 
an  FDIC-insured  State  nonmember  bank 
or  its  subsidiary,  except  credit  extended 
through  the  use  of  a  credit  card  under 
the  same  terms  and  conditions  as  are 
offered  to  the  general  public. 

(2)  The  prohibition  in  paragraph  (b)(1) 
of  this  section  applies  to: 

(i)  An  employee  who  is  a  member  of 
the  Board  of  Directors,  an  assistant  or 
deputy  to  the  Board  of  Directors  or  U)  an 
appointed  Board  member,  and  a  covered 
employee  who  is  an  assistant  to  such 
person;  and 

(ii)  The  director  of  a  Washington 
office  or  of  a  division,  other  than  the 
Division  of  Supervision,  and  a  covered 
employee  who  holds  a  position 
immediately  subordinate  to  such 
director. 

(c)  Prohibition  on  acceptance  of  credit 
from  FDIC-insured  State  nonmember 
banks  for  employees  assigned  to  the 
Division  of  Supervision.  (1)  An 
employee  described  in  paragraph  (c)(2) 
of  this  section  shall  not,  directly  or 
indirectly,  accept  or  become  obligated 
on  an  extension  of  credit  from  an  FDIC- 
insured  State  nonmember  bank  or  from 
an  officer,  director,  employee,  or 
subsidiary  of  such  bank,  except: 

(i)  For  an  employee  assigned  to  the 
Washington  office,  credit  extended 
through  the  use  of  a  credit  card  on  the 
same  terms  and  conditions  as  are 
offered  to  the  general  public;  and 

(ii)  For  an  employee  assigned  to  other 
than  the  Washington  office,  credit 
extended  by  an  FDIC-insured  State 
nonmember  bank  headquartered  outside 
the  employee's  region  of  official 
assignment  through  the  use  of  a  credit 


card  on  the  same  terms  and  conditions 
as  are  offered  to  the  general  public. 

(2)  The  prohibition  in  paragraph  (c)(1) 
of  thiis  section  applies  to  the  Executive 
Director  for  Supervision  and 
Resolutions,  the  Director  of  the  Division 
of  Supervision,  a  covered  employee 
immediately  subordinate  to  the  Director 
of  the  Division  of  Supervision  and  the 
following  employees  assigned  to  the 
Division  of  Supervision:  an  Assistant 
Director,  Regional  Director,  Deputy 
Regional  Director,  Assistant  Regiondl 
Director,  examiner,  assistant  examiner, 
review  examiner,  compliance  examiner, 
assistant  compliance  examiner,  and  a 
covered  employee. 

(3)  Upon  accepting  credit  extended  by 
a  credit  card  in  accordance  with 
paragraphs  (c)(l)(i)  or  (c)(l)(ii)  of  this 
section,  the  employee  shall  be 
disqualified  in  accordance  with 
paragraph  (e)(1)  of  this  section,  and, 
within  30  days  of  accepting  such  credit, 
shall  file  with  the  appropriate  director 

a  Statement  of  Credit  Card  Obligation  in 
Insured  State  Nonmember  Bank  and 
Acknowledgement  of  Conditions  for 
Retention — Notice  of  DisquaHfication. 

(d)  Two-year  prohibition  on 
acceptance  of  credit  from  FDIC-insured 
depository  institutions.  (1)  An  employee 
described  in  paragraph  (d)(2)  of  this 
section  shall  not,  directly  or  indirectly, 
accept  or  become  obligated  on  an 
extension  of  credit  from  an  FDIC- 
insured  depository  institution  or  its 
subsidiary  for  a  period  of  two  years  from 
the  date  of  the  employee's  last  personal 
and  substantial  participation  in  an 
audit,  resolution,  liquidation, 
supervisory  proceeding,  or  internal 
agency  deliberation  affecting  that 
particular  institution,  its  predecessor  or 
successor,  or  any  subsidiary  of  such 
institution.  This  prohibition  does  not 
apply  to  credit  obtained  through  the  use 
of  a  credit  card  under  the  same  terms 
and  conditions  as  are  offered  to  the 
general  public. 

(2)  The  prohibition  in  paragraph  (d)(1) 
of  this  section  applies  to  an  employee  in 
the  Division  of  Finance,  Division  of 
Depositor  and  Asset  Services,  Division 
of  Resolutions,  Legal  Division,  or  who  is 
a  member  of  a  standing  committee  of  the 
Board  of  Directors  whose  official  duties 
include: 

(i)  Audit  of  insured  depository 
institutions  for  deposit  insurance 
assessment  purposes; 

(ii)  Resolution  or  liquidation  of  failed 
or  failing  insured  depository 
institutions; 

(iii)  Participation  in  the  supervision  of 
insured  depository  institutions  or 
enforcement  proceedings  under  the 
Federal  Deposit  Insurance  Act;  or 


(iv)  Internal  agency  deHberations 
affecting  a  particular  insured  depository 
institution,  its  predecessor  or  successor, 
or  a  subsidiary  of  such  instituticm. 

(e)  Employee  disqualification.  (1)  An 
employee  described  in  paragraph  (c)(2) 
of  this  section  shall  not  participate  in  an 
examination,  audit,  visitation,  review, 
or  investigation,  or  other  particular 
matter  involving  an  FDIC-insured 
depository  institution  or  other  person 
with  whom  the  employee  has  an 
outstanding  extension  of  credit. 

(2)  A  covered  employee,  other  than  an 
employee  who  is  described  in  paragraph 
(c)(2)  of  this  section,  shall  not 
participate  in  any  particular  matter 
involving  an  FDIC-insured  depository 
institution  or  other  person  with  whom 
the  employee  has  an  outstanding 
extension  of  credit. 

(3)  Disqualification  is  not  required 
under  paragraph  (e)(2)  of  this  section: 

(i)  If  the  credit  was  extended  through 
the  use  of  a  credit  card  on  the  same 
terms  and  conditions  as  are  offered  to 
the  general  public;  or 

(ii)  When  the  agency  designee,  with 
the  concurrence  of  the  appropriate 
director,  has  authorized  the  employee  to 
participate  in  the  matter  using  the 
standard  set  forth  in  5  CFR  2635.502(d). 

(4)  The  Comptroller  of  the  Currency 
and  the  Director  of  the  Office  of  Thrift 
Supervision  shall  be  disqualified  from 
matters  pending  before  the  Board  of 
Directors  to  the  same  extent  as  a  covered 
employee  subject  to  paragraph  (e)(2)  of 
this  section. 

(f)  Retention  and  renegotiation  of  pre- 
existing extensions  of  credit.  (1)  Nothing 
in  this  section  prohibits  the  retention  of 
a  pre-existing  extension  of  credit  that  an 
employee  would  be  prohibited  from 
accepting  by  §  3201.102  (b)  or  (c)  if  the 
extension  of  credit  was  permitted  to  be 
retained  under  12  CFR  part  336  prior  to 
the  adoption  of  this  regulation  or  if  the 
employee's  acceptance  of  the  extension 
of  credit  was  proper  at  the  time  the 
obligation  was  incurred,  as  in  the  case 
of  an  extension  of  credit  incurred  prior 
to  commencement  of  employment  or 
reassignment  to  another  division  or ' 
location.  Subsequent  action  affecting  the 
status  of  the  creditor,  such  as  merger, 
acquisition,  or  transaction  under  12 
U.S.C.  1823,  does  not  change  the 
character  of  an  extension  of  credit  that 
was  proper  when  incurred.  An 
employee  who  retains  a  pre-existing 
extension  that  he  or  she  would  be 
prohibited  from  accepting  by  §3201.102 
(b)  or  (c)  shall  report  the  pre-existing 
extension  of  credit  to  the  appropriate 
director  or  agency  designee  within  30 
days  from  the  following  event,  as 
appropriate: 

fi)  Adoption  of  this  part; 
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(iv)  Internal  agency  deliberations 
affecting  a  particular  insured  depository 
institution,  its  predecessor  or  successor, 
or  a  subsidiary  of  such  institution. 

(e)  Employee  disqualification.  (1)  An 
employee  described  in  paragraph  (c)(2) 
of  this  section  shall  not  participate  in  an 
examination,  audit,  visitation,  review, 
or  investigation,  or  other  particular 
matter  involving  an  FDIC-insured 
depository  institution  or  other  person 
with  whom  the  employee  has  an 
outstanding  extension  of  credit. 

(2)  A  covered  employee,  other  than  an 
employee  who  is  described  in  paragraph 
(c)(2)  of  this  section,  shall  not 
participate  in  any  particular  matter 
involving  an  FDIC-insured  depository 
institution  or  other  person  with  whom 
the  employee  has  an  outstanding 
extension  of  credit. 

(3)  Disqualification  is  not  required 
under  paragraph  (e)(2)  of  this  section: 

(i)  If  the  credit  was  extended  through 
the  use  of  a  credit  card  on  the  same 
terms  and  conditions  as  are  offered  to 
the  general  public;  or 

(ii)  When  the  agency  designee,  with 
the  concurrence  of  the  appropriate 
director,  has  authorized  the  employee  to 
participate  in  the  matter  using  the 
standard  set  forth  in  5  CFR  2635.502(d). 

(4)  The  Comptroller  of  the  Currency 
and  the  Director  of  the  Office  of  Thrift 
Supervision  shall  be  disqualified  from 
matters  pending  before  the  Board  of 
Directors  to  the  same  extent  as  a  covered 
employee  subject  to  paragraph  (e)(2)  of 
this  section. 

(f)  Retention  and  renegotiation  of  pre- 
existing extensions  of  credit.  (1)  Nothing 
in  this  section  prohibits  the  retention  of 
a  pre-existing  extension  of  credit  that  an 
employee  would  be  prohibited  from 
accepting  by  §  3201.102  (b)  or  (c)  if  the 
extension  of  credit  was  permitted  to  be 
retained  under  12  CFR  part  336  prior  to 
the  adoption  of  this  regulation  or  if  the 
employee's  acceptance  of  the  extension 
of  credit  was  proper  at  the  time  the 
obligation  was  incurred,  as  in  the  case 
of  an  extension  of  credit  incurred  prior 
to  commencement  of  employment  or 
reassignment  to  another  division  or ' 
location.  Subsequent  action  affecting  the 
status  of  the  creditor,  such  as  merger, 
acquisition,  or  transaction  under  12 
U.S.C.  1823,  does  not  change  the 
character  of  an  extension  of  credit  that 
was  proper  when  incurred.  An 
employee  who  retains  a  pre-existing 
extension  that  he  or  she  would  be 
prohibited  from  accepting  by  §3201.102 
(b)  or  (c)  shall  report  the  pre-existing 
extension  of  credit  to  the  appropriate 
director  or  agency  designee  within  30 
days  from  the  following  event,  as 
appropriate: 

fi)  Adoption  of  this  part; 


(ii)  Commencement  of  employnjent; 

(iii)  Assignment  to  another  division  or 
location;  or 

(iv)  Action  affecting  the  status  of  the 
creditor. 

(2)  Any  renegotiation  of  a  pre-e.xisting 
extension  of  credit  shall  be  treated  as  a 
new  extension  of  credit  that  is  subject 
to  the  prohibitions  contained  in 

§  3201.102  (b)  through  (d).  An  employee 
may  request  that  an  exception  be  made 
to  the  prohibitions  to  permit 
renegotiation  of  a  pre-existing  extension 
of  credit.  Any  such  request  shall  be 
made  in  writing  to  the  appropriate 
director  and  agency  designee,  or  in  the 
case  of  an  employee  described  in 
paragraph  (b)(2)  (i)  and  (ii)  of  this 
section,  to  the  Ethics  Counselor,  stating: 

(i)  The  purpose  of  the  renegotiation; 

(ii)  The  terms  and  conditions  of  the 
original  extension  of  credit; 

(iii)  The  terms  and  conditions  now 
available  to  the  general  public; 

(iv)  The  terms  and  conditions  now 
offered  to  the  employee; 

(v)  The  action  the  employee  has  taken 
to  move  the  loan  to  an  insti'tution  from 
which  an  employee  would  not  be 
prohibited  from  accepting  an  extension 
of  credit;  and 

(vi)  The  financial  hardship,  if  any, 
denial  of  the  request  will  cause. 

(3)  After  submission  of  the  request, 
the  appropriate  director  and  agency 
designee,  or  the  Ethics  Counselor,  may 
grant  the  employee's  request  based  upon 
a  written  determination  that  the  request 
is  not  inconsistent  with  5  CFR  part  2635 
or  otherwise  prohibited  by  law  and  that, 
under  the  particular  circumstances, 
application  of  the  prohibition  is  not 
necessary  to  avoid  the  appearance  of  the 
misuse  of  position  or  loss  of 
impartiality,  or  otherwise  to  ensure 
confidence  in  the  impartiality  and 
objectivity  with  which  agency  programs 
are  administered.. 

§  3201.103    Prohtbitions  on  ownership  of 
securities  of  FDIC-insured  depository 
institutions. 

(a)  Prohibition  on  ownership.  Except 
as  permitted  by  this  section,  an 
employee  or  the  spouse  or  minor  child 
of  an  employee,  shall  not  acquire,  own, 
or  control,  directly  or  indirectly,  a 
security  of  an  FDIC-insured  depository 
institution,  or  an  affiliate  of  an  FDIC- 
insured  depository  institution. 

(b)  Exception  to  prohibition  for 
certain  interests.  Nothing  in  this  section 
prohibits  an  employee,  or  the  spouse  or 
minor  child  of  an  employee,  from: 

(1)  Acquiring,  owning  or  controlling 
the  securities  of  certain  publicly  traded 
bank  holding  companies  or  thefr 
nonbank  subsidiaries  where  the  bank 
holding  company  is  not  primarily 


engaged  in  banking  and  either  the  bank 
holding  company  or  the  bank  it  holds  is 
exempt  under  the  provisions  of  the 
Bank  Holding  Company  Act  of  1956  and 
which  are  identified  as  such  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (a  list  of  exempt 
institutions  can  be  obtained  from  the 
Corporation's  Ethics  Section): 

(2)  Acquiring,  owning,  or  controlling 
the  secvuities  of  certain  nonfinancial 
savings  association  holding  companies 
whose  principal  business  is  unrelated  to 
the  financial  services  industry  and 
which  are  identified  as  such  by  the 
Office  of  Thrift  Supervision  pursuant  to 
5  CFR  3101.109(b)(3)(ii)  (a  list  of  such 
institutions  can  be  obtained  from  the 
Corporation's  Ethics  Section); 

(3)  Retaining  a  security  of  an  FDIC- 
insured  depository  institution  or  an 
affiliate  of  anfDIC-insured  depository 
institution  if  the  security  was  permitted 
to  be  retained  by  the  employee  under  12 
CFR  part  336  prior  to  the  adoption  of 
this  regulation,  was  obtained  prior  to 
commencement  of  employment  with  the 
Corporation,  or  was  acquired  by  a 
spouse  prior  to  marriage  to  the 
employee; 

(4)  Acquiring,  owning,  or  controlling 
a  security  of  an  FDIC-insured  depository 
institution  or  the  affiliate  of  an  FDFC- 
insured  depository  institution  where  the 
security  was  acquired  by  inheritance, 
gift,  stock  split,  involuntarj'  stock 
dividend,  merger,  acquisition,  or  other 
change  in  corporate  ownership,  exercise 
of  preemptive  right,  or  otherwise 
without  specific  intent  to  acquire  the 
security.  This  provision  permits  the 
retention  of  any  such  interest  only 
where: 

(i)  The  employee  makes  full,  written 
disclosure  on  FDIC  form  2410/07  to  the 
Ethics  Counselor  within  30  days  of 
commencing  employment  or  acquiring 
the  interest;  and 

(ii)  The  employee  is  disqualified  in 
accordance  with  5  CFR  part  2635, 
subpart  D,  from  participating  in  any 
particular  matter  that  affects  his  or  her 
financial  interests,  or  that  of  his  or  her 
spouse  or  minor  child; 

(5)  Acquiring,  owning,  or  controlling 
an  interest  in  a  publicly  traded  or 
publicly  available  investment  fund 
which,  in  its  prospectus,  does  not 
indicate  the  objective  or  practice  of 
concentrating  its  investments  in  the 
financial  services  sector  and  the 
employee  neither  exercises  control  nor 
has  the  ability  to  exercise  control  over 
the  financial  interests  held  in  the  fund; 
or 

(6)  Using  an  FDIC-insured  depository 
institution  or  an  affiliate  of  an  FDIC- 
insured  depository  institution  as 
custodian  or  trustee  of  accounts 
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containing  tax-deferred  retirement 
funds. 

(c)  Divestiture.  Jased  upon  a 
determination  of  fubstanUal  conflict 
under  5  CFR  2633.403(b),  the  Ethics 
Counselor  may  require  an  employee,  or 
the  spouse  or  minor  child  of  an 
employee,  to  divekt  a  security  he  or  she 
is  otherwise  autharized  to  retain  under 
paragraph  (b)  of  tlis  section. 

§  3201.104    Restriotions  concerning  the 
purchase  of  property  held  by  the 
Corporation  or  the  RTC  as  conservator, 
receiver,  or  iiquida«>r  of  the  assets  of  an 
insured  depository  institution,  or  by  a 
bridge  bank  organised  by  the  Corporation. 

(a)  Prohibition  i  n  purchase  of 
property.  An  emp  oyee,  and  an 
employee's  spous<  (  or  minor  child  shall 
not,  directly  or  indirectly,  purchase  or 
acquire  any  prope  rty  held  or  managed 
by  the  Corporatioi  i  or  the  Resolution 
Trust  Corporation  (RTC)  as  conservator, 
receiver,  or  liquid  itor  of  the  assets  of  an 
insured  depositor  r  institution,  or  by  a 
bridge  bank  organ  zed  by  the 
Corporation,  regardless  of  the  method  of 
disposition  of  the  jroperty. 

(b)  Disqualificai  !on.  An  employee 
who  is  involved  ii  the  disposition  of 
assets  held  by  the  Corporation  or  the 
RTC  as  conservato  r,  receiver,  or 
liquidator  of  the  a:  isets  of  an  insured 
depository  institui  ion,  or  by  a  bridge 
bank  organized  by  the  Corporation  shall 
not  participate  in  i  he  disposition  of 
assets  held  in  sue!  capacities  when  the 
employee  knows  t  lat  any  party  wdth 
whom  the  employ  je  has  a  covered 
relationship,  as  de  ined  in  5  CFR 
2635.502(b)(1),  is  ( ir  will  be  attempting 
to  acquire  such  as!  ets.  The  employee 
shall  provide  writi  en  notification  of  the 
disqualiHcation  to  his  or  her  immediate 
supervisor  and  the  agency  designee. 

§3201.105    Prohibilion  on  dealings  with 
former  employers,  aesociates,  and  clients. 

(a)  An  employee  is  prohibited  for  one 
year  from  the  date  of  entry  on  duty  with 
the  Corporation  frt  m  participating  in  a 
particular  matter  v  hen  an  employer,  or 
the  successor  to  th  i  employer,  for  whom 
the  employee  worl  ed  at  any  time  during 
the  one  year  precei  ling  the  employee's 
entrance  on  duty  ii ;  a  party  or  represents 
a  party  to  the  matti  t. 

(b)  For  purposes  of  this  section,  the 
term  employer  me;  ns  a  person  with 
whom  the  employ<  e  served  as  officer, 
director,  trustee,  g(  neral  partner,  agent, 
attorney,  accounta  it,  consultant, 
contractor,  or  emp  oyee. 

(c)  The  one-year  period  of 
disquahfication  imposed  by  paragraph 
(a)  of  this  section  n  lay  be  extended  in  an 
individual  case  baj  ed  on  a  written 
determination  by  t  le  agency  designee 
that,  under  the  par  icular  circumstances, 


the  employee's  participation  in  the 
particular  matter  would  cause  a 
reasonable  person  with  knowledge  of 
the  facts  to  question  his  or  her 
impartiality. 

§  3201.106    Employment  of  family  members 
outside  the  Corporation. 

(a)  Disqualification  of  employees.  An 
employee  shall  not  participate  in  an 
examination,  audit,  investigation, 
application,  contract,  or  other  particular 
matter  if  the  employer  of  the  employee's 
spouse,  child,  parent,  brother,  sister,  or 
a  member  of  the  employees  household 
is  a  party  or  represents  a  party  to  the 
matter,  unless  an  agency  designee 
authorizes  the  employee  to  participate 
using  the  standard  in  5  CFR 
2635.502(d). 

(b)  Reporting  certain  relationships.  A 
covered  employee  shall  make  a  written 
report  to  an  agency  designee  within  30 
days  of  the  employment  of  the 
employee's  spouse,  child,  parent, 
brother,  sister,  or  a  member  of  the 
employee's  household  by: 

(1)  An  FDIC-insured  depository 
institution  or  its  affiliate; 

(2)  A  firm  or  business  with  which,  to 
the  employee's  knowledge,  the 
Corporation  has  a  contractual  or  other 
business  or  financial  relationship;  or 

(3)  A  finn  or  business  which,  to  the 
employee's  knowledge,  is  seeking  a 
business  or  contractual  relationship 
with  the  Corporation. 


§3201.107 
activities. 


Outside  employment  and  other 


(a)  Prohibition  on  employment  with 
FDIC-insured  depository  institutions.  An 
employee  shall  not  provide  service  for 
compensation,  in  any  capacity,  to  an 
FDIC-insured  depository  institution  or 
an  employee  or  person  employed  by  or 
connected  with  such  institution. 

(b)  Use  of  professional  licenses.  A 
covered  employee  who  holds  a  license 
related  to  real  estate,  appraisals, 
securities,  or  insurance  and  whose 
official  duties  with  the  Corporation 
require  personal  and  substantial 
involvement  in  matters  related  to, 
respectively,  real  estate,  appraisal, 
securities,  or  insurance  is  prohibited 
from  using  such  license,  other  than  in 
the  performance  of  his  or  her  official 
duties,  for  the  production  of  income. 
The  appropriate  director,  in 
consultation  with  an  agency  designee, 
may  grant  exceptions  to  this  prohibition 
based  on  a  finding  that  the  specific 
transactions  which  require  use  of  the 
license  will  not  create  an  appearance  of 
loss  of  impartiality  or  use  of  public 
office  for  private  gain. 

(c)  Responsibility  to  consult  with 
agency  designee.  An  employee  who 


engages  in,  or  intends  to  engage  in,  any 
outside  employment  or  other  activity 
that  may  require  disqualification  from 
the  employee's  official  duties  shall 
consult  with  an  agency  designee  prior  to 
engaging  in  or  continuing  to  engage  in 
the  activity. 

§3201.108    Related  statutory  and 
regulatory  authorities. 

(a)  18  U.S.C.  213,  which  prohibits  an 
examiner  from  accepting  a  loan  or 
gratuity  from  an  FDIC-insured 
depository  institution  examined  by  him 
or  her  or  from  any  person  connected 
with  such  institution. 

(b)  18  U.S.C.  1906,  which  prohibits 
disclosure  of  information  from  a  bank 
examination  report  except  as  authorized 
by  law. 

(c)  17  CFR  240.10b-5  which  prohibits 
the  use  of  manipulative  or  deceptive 
devices  in  connection  with  the  purchase 
or  sale  of  any  security. 

(d)  18  U.S.C.  1909.  which  prohibits 
examiners  from  providing  any  service 
for  compensation  for  any  bank  or  person 
connected  therewith. 

§3201.109    Provisions  of  5  CFR  part  2635 
not  applicable  to  Corporation  employees. 

The  following  provisions  of  5  CFR 
part  2635  are  not  applicable  to 
employees  of  the  Corporation: 

(a)  Because  of  the  restrictions 
imposed  by  18  U.S.C.  213  on  examiners 
accepting  loans  or  gratuities,  an 
examiner  in  the  Division  of  Supervision 
may  not  use  any  of  the  gift  exceptions 
at  5  CFR  2635.204  to  accept  a  gift  from 
an  FDIC-insured  depository  institution 
examined  by  him  or  her  or  from  any 
person  connected  with  such  institution. 

(b)  Provisions  of  41  U.S.C.  423 
(Procurement  integrity)  and  the 
implementing  regulations  at  48  CFR 
3.104  (of  the  Federal  Acquisition 
Regulation)  applicable  to  procurement 
officials  referred  to  in: 

(1)  5  CFR  2635.202{c)(4)(iii); 

(2)  The  note  following  5  CFR 
2635.203(b)(7); 

(3)  Example  5  following  5  CFR 
2635.204(a); 

(4)  Examples  2  and  3  following  5  CFR 
2635.703(b)(3); 

(5)  5  CFR  2635.902(0.  (h),  (1).  and 
(bb); 

(c)  Provisions  of  31  U.S.C.  1353 
(Acceptance  of  travel  and  related 
expenses  from  non-Federal  sources)  and 
the  implementing  regulations  at  41  CFR 
part  304-1  (Acceptance  of  payment 
from  a  non-Federal  source  for  travel 
expenses)  referred  to  in  5  CFR 
2635.203(b)(8)(i). 

(d)  Provisions  of  41  CFR  Chapter  101 
(Federal  Property  Management 
Regulations)  referred  to  in  5  CFR 
2635.205(a)(4). 


(e)  Provisions  of  41  CFR  Chapter  201 
(Federal  Information  Resources 
Management  Regulation)  referred  to  in 
Example  1  following  5  CFR 
2635.704(b)(2). 

12  CFR  CHAPTER  HI— FEDERAL 
DEPOSIT  INSURANCE  CORPORATION 

PART  33&-EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

2.  The  authority  citation  for  part  336 
is  revised  to  read  as  follows; 

Authority:  5  U.S.C.  7301;  12  U  S  C. 

1819(a). 

3.  Section  336.1  is  revised  to  read  as 
follows: 

§  336. 1    Cross-reference  to  employee 
ethical  conduct  standards  and  financial 
disclosure  regulations. 

Employees  of  the  Federal  Deposit 
Insurance  Corporation  (C/)rporation)  are 
subject  to  the  Executive  Branch-wide 
Standards  of  Ethical  Conduct  at  5  CFR 
part  2635,  the  Corporation  regulation  at 
5  CFR  part  3201  which  supplements  the 
Executive  Branch-wide  Standards,  the 
Executive  Branch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634,  and  the  Corporation  regulation  at 
5  CFR  part  3202  which  supplements  the 
Executive  Branch-wide  financial 
disclosure  regulations. 

§§336.2-336.23,336.29-336.37    [Removed] 
Appendix  to  Part  336— {Removed] 

4.  Sections  336.2  through  336.23  and 
336.29  through  336.37  and  all  subpart 
headings  are  removed  and  the  appendix 
to  part  336  is  removed. 
|FR  Doc.  94-16557  Filed  7-11-94;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  46 
RIN06ri-AB28 
[Docket  No.  FV93-353] 

Regulations  (Other  Than  Rules  of 
Practice)  Under  the  Perishable 
Agricultural  Commodities  Act,  1930 
(PACA) 

agency:  Agricultural  Marketing  Service 
(USDA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
invite  comments  extending  PACA 
coverage  to  include  fresh  and  frozen 
fruits  and  vegetables  that  are  oil- 
blanched,  including  frozen  french  fried 
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(e)  Provisions  of  41  CFR  Chapter  201 
(Federal  Information  Resources 
Management  Regulation)  referred  to  in 
Example  1  following  5  CFR 
2635.704(b)(2). 

12  CFR  CHAPTER  III— FEDERAL 
DEPOSIT  INSURANCE  CORPORATION 

PART  33&-EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

2.  The  authority  citation  for  part  336 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  7301:  t2  U.S.C. 

1819(a). 

3.  Section  336.1  is  revised  to  read  as 
follows: 

§  336. 1    Cross-reference  to  employee 
ethical  conduct  standards  and  financial 
disclosure  regulations. 

Employees  of  the  Federal  Deposit 
Insurance  Corporation  (Cx)rporation)  are 
subject  to  the  Executive  Branch-wide 
Standards  of  Ethical  Conduct  at  5  CFR 
part  2635,  the  Corporation  regulation  at 
5  CFR  part  3201  which  supplements  the 
Executive  Branch-wide  Standards,  the 
Executive  Branch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634,  and  the  Corporation  regulation  at 
5  CFR  part  3202  which  supplements  the 
Executive  Branch-wide  financial 
disclosure  regulations. 

§§336.2-336.23,336.29-336.37    [Removed] 
Appendix  to  Part  336— [Removed] 

4.  Sections  336.2  through  336.23  and 
336.29  through  336.37  and  all  subpart 
headings  are  removed  and  the  appendix 
to  part  336  is  femoved. 
|FR  Doc.  94-16557  Filed  7-11-94;  8:45  am) 
BILUNG  CODE  S714-01-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPqrt46 
PIN  0531 -AB28 
[Docket  No.  FV93-353] 

Regulations  (Other  Thar»  Rules  of 
Practice)  Under  the  Perishable 
Agricultural  Commodities  Act,  1930 
(PACA) 

agency:  Agricultural  Marketing  Service 
(USDA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
invite  comments  extending  PACA 
coverage  to  include  fresh  and  frozen 
fruits  and  vegetables  that  are  oil- 
blanched,  including  frozen  french  fried 


potato  products.  Under  previous 
regulations,  suppliers  of  these 
commodities  suffered  considerable 
financial  losses  because  oil-blanched 
products  were  excluded  bom  the  PACA. 
This  proposed  rule  would  grant  dealers 
in  frozen  oil-blanched  products  the 
same  rights  afforded  dealers  whose 
frozen  product  is  water  blanched. 
DATES:  Comments  must  be  received  on 
or  before  August  11,  1994. 
ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  addressed 
to  USDA,  AMS.  F&V  DIVISION,  PACA 
BRANCH,  Room  2095-S.  Building,  P.O. 
Box  96456, 14th  &  Independence 
Avenue,  S.VV.,  Washington,  D.C.  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT:  JR. 
Frazier,  Assistant  ChieJ,  PACA  Branch, 
at  202-720-4180. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Agriculture  is  issuing 
this  rule  in  conformance  with  Executive 
Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulation,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
Section  1650  of  the  Act,  a  person  subject 
to  the  Plan  may  file  a  petition  with  the 
Secretary  stating  that  the  Plan  or  any 
provision  of  the  Plan,  or  any  obligation 
imposed  in  connection  with  the  Plan,  is 
not  in  accordance  with  law  and 
requesting  a  modification  of  the  Plan  or 
an  exemption  from  the  Plan.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  such 
hearing,  the  Secretary  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  courts  of  the  United  States 
in  any  district  in  which  a  prrson  who 
is  a  petitioner  resides  or  carries  on 
business  are  vested  with  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  if  a  complaint  for  that  purpose 
is  filed  within  20  days  after  the  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


The  proposed  rule  would  extend 
PACA  coverage  to  include  frozen  fruits 
and  vegetables  that  are  oil-blanched, 
especially  frozen  french  fried  potato 
products.  Under  previous  regulations, 
suppliers  of  these  commodities  suffered 
considerable  financial  losses  because 
oil-blanched  products  were  excluded 
from  the  PACA.  This  proposed  rule 
would  grant  dealers  in  frozen  oil- 
blanched  products  the  same  rights 
afforded  dealers  whose  frozen  product 
is  water  blanched. 

The  PACA  establishes  a  code  of  fair 
trading  by  prohibiting  certain  unfair 
practices  in  the  marketing  of  fresh  or 
frozen  fruits  and  vegetables.  The  Inw 
requires  that  parties  fulfill  their 
contractual  obligations,  and  provides  a 
forum  wherein  persons  who  suffer 
damages  can  recover  their  losses. 

The  PACA  also  impresses  a  statutory 
trust,  for  the  benefit  of  unpaid  sellers  or 
suppliers,  on  all  perishable  agricultural 
commodities  received  by  a  commission 
merchant,  dealer  or  broker  and  all 
inventories  of  food  or  other  products 
derived  from  the  sale  of  such 
commodities  or  products.  Sellers  who 
preserve  their  eligibility  are  entitled  to 
payment  ahead  of  other  creditors,  from 
trust  assets  of  money  owed  on  past  due 
accounts. 

As  indicated  in  documents  siibmifti'd 
to  this  Agency  by  the  Frozen  Potato 
Products  Institute,  frozen  potato 
products  represent  the  largest  single 
frozen  commodity  shipped  in  the 
United  States.  These  documents  furtbt;r  ' 
state  that  potatoes  cannot  be 
economically  frozen  and  shipped  long 
distances  unless  they  first  unde.^o  oil 
blanching.  To  exclude  such  a 
substantial  portion  of  the  frozen  food 
industry  is  inconsistent  with  the  intent 
of  the  PACA  to  protect  dealers  in  fresh 
or  frozen  fruits  and  vegetables. 

List  of  Subjects  in  7  CFR  Fart  46 

Agricultural  commodities.  Brokers. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  46  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  46— REGULATIONS  (OTHER 
THAN  RULES  OF  PRACTICE)  UNDER 
THE  PERISHABLE  AGRICULTURAL 
COMMODITIES  ACT,  1930 

1.  The  authority  citation  for  Part  46 
continues  to  read  as  follows: 

Authority:  Sec.  15.  46  Stat.  537;  7  I!  S.C 
499o. 

2.  Section  46.2,  paragraph  (u)  is 
revised  to  read  as  follows: 
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and 


:  ai; 


feed  I 


(u)  Fresh  fruits  ai 
include  all  produce 
generally  considere  1 
and  vegetables,  whe  ther 
in  ice  or  held  in  coipmon 
storage,  but  do  not 
perishable  fruits 
have  been  manufact|ured 
food  of  a  different 
effects  of  the  follov\'|ng 
not  be  considered 
commodity  into  a 
kind  or  character:  V\ 
blanching,  choppin 
curing,  cutting 
removal  of  surface 
gassing,  heating  for 
ripening  and  colorii|g 
pits,  stems,  calyx, 
skin,  peel,  et  cetera; 
precooling,  refrigerj  ting 
slicing,  trimming 
without  chemicals 
sugar  or  other  sw 
ascorbic  acid  or 
retard  oxidation; 
of  sliced,  chopped 
vegetables  for  packa^ 
containers;  or  com 
preparation. 


Dated:  July  6, 1994. 
Eric  M.  Forman, 

Acting  Director.  Fruit 
|FR  Doc.  94-16758  Fil 
BiLUNG  COOE  341(M>2-P 
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d  fresh  vegetables 
in  fresh  form 
as  perishable  fruits 
or  not  packed 
or  cold 
include  those 
vegetables  which 
into  articles  of 
or  character.  The 
operations  shall 
changing  a 

of  a  different 
ater,  steam,  or  oil 
color  adding, 
drying  for  the 
liioisture;  fumigating, 
nsect  control, 
removal  of  seeds, 
,  pods,  rind, 
polishing. 

shredding, 
shing  with  or 
vaxing,  adding  of 
agents;  adding 
agents  used  to 
of  several  kinds 
I  >r  diced  fruits  or 

ing  in  any  type  of 
pferable  methods  .of 


,  dici  ig 


h  isk. 


wa: 


ee!  ening ; 
■  othi  'T 
midng  i 


c  nd 
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DEPARTMEffT  OF  tRANSPORTATION 
Federal  Aviation  Aqministration 

14CFRPart39 
[Docket  No.  94-NM- 

Airworthiness  Oiredtives;  Airbus 
Industrie  Model  A3(j&-600  Series 
Airplanes  j 

agency:  Federal  Avfation 

Administration,  DOT. 

ACTION:  Notice  of  pn  )posed  rulemaking 

(NPRM). 


SUMMARY:  This  doci^nent 
adoption  of  a  new 
directive  (AD)  that  i 
certain  Airbus  Induce 
600  series  airplanes 
would  require  inspefctions 
cracks  in  certain  bol 
certain  parts  of  the  mam 
(MLG)  are  attached 
repair,  if  necessary, 
prompted  by  a  repoi  t 
emanating  from  certpin 


proposes  the 
airworthiness 
applicable  to 

Model  A300- 
This  proposal 
to  detect 
holes  where 

landing  gear 
the  rear  spar,  and 
This  proposal  is 
that  cracks 
bolt  holes  in  the 


loi 


rear  spar  were  found  during  full  scale 
fatigue  testing.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  unnecessary  degradation  of  the 
structural  integrity  of  the  airframe  due 
to  cracks  in  the  rear  spar. 
DATES:  Comments  must  be  received  by 
August  22, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
56-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonle,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113; 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
f 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
fn  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Number  94-NM-56-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-56-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A300-600  series 
airplanes.  The  DGAC  advised  that, 
during  full-scale  fatigue  testing,  cracks 
were  discovered  in  the  rear  spar 
emanating  from  certain  bolt  holes  where 
the  main  landing  gear  (MLG)  forward 
pick-up  fitting  and  the  MLG  rib  5  aft  are 
attached  to  the  rear  spar  on  Model 
A30Q-600  series  airplanes.  This 
condition,  if  not  corrected,  could  result 
in  degradation  of  the  structural  integrity 
of  the  airframe. 

Airbus  Industrie  has  issued  Service 
Bulletin  A300-57-6017,  dated 
November  22, 1993.  that  describes 
procedures  for  repetitive  high  frequency 
eddy  current  (HFEC)  rototest 
inspections  to  detect  cracks  in  certain  - 
bolt  holes  where  the  MLG  forward  pick- 
up fitting  and  the  MLG  rib  5  aft  are 
attached  to  the  rear  spar.  This  service 
bulletin  also  references  Afrbus  Industrie 
Service  Bulletin  A300-57-6020,  dated 
November  22,  1993,  as  an  additional 
source  of  service  information  for 
accomplishrrient  of  certain  repair  and 
inspection  procedures.  The  DGAC  has 
classified  Airbus  Service  Bulletin  A300- 
57-6017  as  mandatory  and  has  issued 
French  airworthiness  directive  94-031- 
155(B),  dated  February  2,  1994,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  tjrpe  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The  "^ 
FAA  has  "examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  m  the  United 
SlateE,  the  proposed  AD  would  require 
■nepelilive  HFEC  rototest  inspections  to 
delect  cracks  in  certain  bolt  holes  where 
the  MLG  forward  pick»up  filling  and  the 
MLG  rib  5  aft  are  attached  lo  the  rear 
ipar,  and  repair,  if  necessary.  The 
inspections  would  be  required  to  be 
accomplished  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300- 
57-6017 

The  FAA  estimates  that  25  airplanes 
of  U.S.  registry  would  be  a37ecled  by  this 
proposed  AD,  that  it  would  lake 
approximately  240  work  hours  per 
airplane  to  accomplish  the  proposed 
actions  (including  time  lo  gain  access' 
and  close  up),  and  thai  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $330,000  or  $13,200  per 
airplane. 

The  total  cost  impact  figure  djst  ussed 
above  is  based  on  assumpljons  thel  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  thai  no  operator  would 
accomplish  those  actions  in  the  future  li 
this  AD  were  net  adopted.  The  FAA 
recognizes  ihst  the  proposed 
inspections  and  repair.would  require  a 
large  number  of  work  hours  to  ' 
accompHsh.  However,  the  comphahce 
(jmes  in  this  proposed  AD  should  allow 
ample  time  for  the  inspection  and  repair- 
to  be  accomplished  coincidentally  W3th 
scheduled  major  airplane  inspection 
and  rTiainlenarjce  sciivities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

Theregulatiors proposed  herein 
would  not  havesubslentia?  direct  effects 
on  the  States,  on  the  relationship    ,  . 
between  the  national  govemmeni  and 
the  States,  or  on  the  distribution  of 
power  and  respc-hsibililies  among  the 
various  levels  of  govertiment.  Theiefore^ 
tri  accordance  with  Executive  Order 
12C1 2,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implicalion?  lo  vvarrant  the  . 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  J 
certify  that  this  proposed  regulation  (1) 
)s  not  8'"sigri?f)tant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  "not 
a  "sjgnific.8nt'n."le"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febrijary  26, 1979);  and  (3)  if 
promulg'aled,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
6n  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  cf  the  draft 
.nT.LilBtory  evaluation  pjtfiared  for  this 
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Since  an  iinsaie  condition  has  b?en 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  woiild  require 
■nepetjtive  HFEC  rototest  inspections  to 
delect  cracks  in  certain  bolt  boles  where 
the  MLG  forward  pick«up  fitting  and  the 
WLG  rib  5  aft  are  attached  lo  the  rear 
spar,  and  repair,  if  necessary.  The 
inspections  would  be  required  to  be 
accomplished  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A300- 
57-6017 

The  F.AA  estimates  that  25  airplanes 
of  U.S.  registry  would  be  aJ5ected  by  this 
proposed  AD,  that  it  would  take  - 
sppioximately  240  work  hours  per 
airplane  to  accomplish  the  proposed 
actions  (including  time  lo  gain  access 
and  close  up),  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estiroaled  to  be  $330,000  or  $13,200  per 
airplane. 

The  total  cost  impact  figure  diseussed 
above  is  based  on  assun'jptijonsthat  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  fiilure  li 
this  AD  were  net  adopted.  The  FAA 
recognizes  that  the  proposed 
inspections  and  repair.would  require  a 
large  number  of  work  hours  to  ' 
accomplish.  However,  the  compliance 
times  in  this  proposed  AD  should  allow 
ample  time  for  the  inspectioih  and  repair- 
to  be  accomplished  coincidentally  with 
scheduled  major  airplane  inspection       -' 
and  maintenance  scJivities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

Tberegulationsproposea  herein 
would  not  havesubsiantial  direct  effects 
on  the  States,  on  the  relationship    ,. 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  respchsibilities  among  the 
various  levels  of  government.  Theiefore. 
iJi  accordance  with  Executive  Order 
12C1 2,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  lo  vvarrant  the 
preparation  of  a  FederaJism  Assessment. 

For  the  reasons  discussed  above.  J 
certify  that  this  proposed  regulation  (1) 
h  not  a'"sigri?Iicant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  "not 
a  "significant'rt'Je"  under  the  IDOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  |3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
6n  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  cf  the  draff 
.i+TLiTstcry  evaluation  pTtfiarecJ  for  this 


action  is  eontahied  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Dogkel  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  29 

Air  transportation.  Aircraft.  Aviation 
safety  Safely. 

The  Proposed  AmendmenI 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follox'.  j. 

PART  3^-AIRW0RTH*NESS 
DIRECTIVES, 

1.  The  authority  olaiion  loi  pcjrl  39 
continues  to  read  as  follows: 

Aulhority:  49  U  S.C  App  1354|a),  1421 
and  1423:  49  U.S.C.  106(g)  and  14  CFR 
1189 

^39.13    [Amended) 

2.  Section  3S.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Dockei  94-NM-5e-AD 

Applicobilily:  Model  .*  300-600  series 
airplanes  on  which  Airbus  Industrie 
Production  ModiJ-cstion  No.  07601  has  not 
tieen  accompiished  prtor  ;o  delivery; 
maDufacturer's  serial  numbers  (MSN)  252 
ihrough  553  jndusive;  certifjcaled  in  any 
category. 

Compficnce:  Required  as  ind)fi(»fd  unless 
dccompiished  previously 

To  prevent  degradation  ol  the  structural 
jntegrity  of  the  airframe  due  to  cracks  jn  the 
rear  spar,  accomplish  the  Ic)iov»ing: 

(a)  Perform  a  high  feequcncy  eddy  current 
(HFECl  rototest  inspettion  to  detect  cracks  in 
certain  Ixill  holes  where  the  main  lending 
gear  (MLG)  forward  pick-up  fitting  and  MLG 
rib  5  aft  are  attached  to  the  rear  spai .  in 
accordance  vkiih  Airbus  Industrie  Service 
BullcliD  A30O-57-603  7,  dated  Kovember  22. 
1993. 

Note  1:  Th:9  service  bulk  tm  also 
references  Airbus  Industrie  Service  Bulletin 
A 300-57-6020.  dated  November  22, 1993,  as 
en  additional  source  of  service  jniormation. 

(1)  For  airplanes  that  have  accumulated 

17.300  total  landings  or  less  as.Qi  the 
effective  date  of  this  AD.  Inspect  prior  to  the 
accumulation  of  1 7^300  total  landings,  or 
vkithin  J  500  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later. 

(2)  For  airplanes  that  have  accumulated 

17.301  or  more  total  landings,  but  less  than 
19,300 total  landings  as  of  the  effective  date 
oi  this  AD:  Inspect  within  1 ,500  landings 
after  the  elfective  date  of  this  AD. 

(3)  For  airplanes  that  have  accumulated 
19,300  or  more  total  landings  as  of  the 
effective  date  of  this  AD  Inspect  within  750 
landings  after  the  effective  date  of  this  AD. 

(b)  If  ho  crack  is  found  during  the 
jnspecljon  required  by  paiagrapb  is]  cf  this 


AD,  repeat  that  inspection  thereafter  at  ihe 
time  specified  in  paragraph  (b)(1)  or  (b)!2)  of 
this  AD,  as  applicable. 

(1)  For  airplanes  on  which  Airbus  Industrie 
Modification  07716  (as  described  in  A.nbus 
Industrie  Sen'jce  Bulletin  A3OO-57-f,02O) 
has  not  been  accomplished^  inspect  at  ihe 
time  specified  in  paragraph  (b)  {l)(i)  cj 
(b)(l){ii)  of  this  AD,  as  applicable. 

(i)  For  airplanes  having  MSN  465  thio.;gh 
5.i3  inclusive:  Repeat  the  inspection  at 
iniervals  not  to  exceed  13,000  landin^f 

lii)  For  airplanes  having  MSN  252  ihioueh 
4tA  inclusive  Repeat  the  In.-pecticn  ai 
mlervals  rot  to  exceed  8.400  landings 

12)  For  airplanes  on  which  Airbus  Judustrije 
Mcdificatioi;  07716  has  been  accomplished, 
inspect  at  the  lime  specified  in  paragraph 
(bj(2)(i)  or  lb)(2)lii)  of  this  AD.  as  applicable. 

(i)  For  airplanes  having  MSN  465  thiough 
553  inclusive  Repeal  the  inspection  at 
intervals  not  to  exceed  11.800  landing- 

(ii)  For  airplanes  having  MSN  252  Ihrrugh 
4M  inclusive  Repeat  the  mspeclion  witijtn 
10,700  land vogs  following  the  initial 
inspection  required  by  paragraph  (a)  oJ  this 
AD,  and  thereafter  at  intensls  not  lo  r-i  ^cd 
7.500  landings. 

(c)  If  any  crack  is  found  during  the 
inspection  required  by  parrsgraph  (a)  ol  this 
AD,  prior  to  further  fiight.  accomplish  the 
requirements  of  paragraph  (cKl)  or  (r)i:')  of 
this  AD,  as  applicable. 

(1)  For  airplanes  on  which  Airbus  IsduMrie 
Modification  07716  has  net  been 
.accomplished:  Accomplish  the  applicable 
^^ pair  requirements  of  pc;3graph(c)(li(ijcr 
(c)(l)(ii)  of  this  AD.  Afte; :  pair,  repeat  the 
inspections  as  required  l\  paragraph  (b)  of 
this  AD  at  the  applicable  st  hedule  spenlied 
in  that  paragraph. 

(i)  If  the  crack  measure?  1mm  or  Jess 
lepsir  in  accordance  with  Airbus  lndu'»;j«- 
Service  Bulletin  A300-57-6020,  dated 
Novemt)er  22. 1993. 

(ii)  If  Ihe  craci  measures  more  than  irum, 
repair  in  accordance  wit)  a  nietbod  approved 
by  Ihe  Manager.  SlandardJistion  Oram  h 
ANM-113,  FAA.  Transport  Airplane 
Directorate. 

12)  For  aiiplanes  on  i»hith  Airbus  luriuslne 
Mcxiification  07716  has  bevn  accomplished 
Repair  in  accoidance  with  a  method 
approved  by  Ihe  Manager  Standardiz^tMin 
Branch,  ANM-113,  FAA  Transport  Airptene 
Directorate  After  repair,  icpeat  the 
inspections  e'-  sequired  by  paragraph  tb)  Oi 
this  AD  81  the  eppllcabJe  si  ticdule  sp«ri  ilied 
in  thai  paiagrsph. 

(d)  Ad  aliernaiive  method  of  cdmpijp:. :  t  or 
adjustment  of  the  coir  plia^jce  time  that 
provides  ah  acceptable  level  of  safely  mny  be 
used  if  approved  by  i.he  Msnager, 
Slandardizalicn  Branch  AN.M-n2. 
Operators  shall  submit  if,<;ir  requests  ihiough 
an  appropriate  FAA  Piinnpal  Maintenance 
Inspiector,  who  may  add  coir.menl^  and  ihcn 
send  it  lotheM^nagei  Mioridardizatior. 
Branch,  A\M-1 13 

Note  2:  InJoimaljon  co.wcming  the 
existence  of  approved  ahemative  methnris  cf 
compliance  with  this  AD,  if  any,  may  t* 
obtained  bom  the  Sia.ndsrdizalion  Bra/.!  h 
ANM-113. 

(e)  Special  Diglil  permits  may  be  is-mji  c;  n 
accordance  with  sect'oiis  ,^1  197  and  I'l  199 


»490 


Federal  Register  /  Vol.  59,  No.  132  /  Tuesday,  July  12.  1994  /  Proposed  RuJes 


of  the  Fedeial  Aviatiop 
21.197  and  21.199)  to 
a  location  where  the 
can  be  accompiisbed 

Issued  in  Restoa.  Vjasfaington.  on  Juiv  6 
1994. 

Darreli  M.  Peden«Ni, 
Acting  Manager,  Trankport 
Directorate.  Aircraft  C  ?rtifi 
IFR  Doc.  94-16813  Fi 
BILLING  COOE  4010-13-U 


14CFRPart39 

(Docket  No.  94-CE-O  J-AD] 


Airworthiness 
Aerospace, 
HP  137  Mkl, 
3101,  and  3201  Ai 


Regulations  (14  CFR 
operate  the  airplane  to 
r  jquiremenf  s  of  this  AD 


Airplane 
fication  Senice. 
ed  7-1 1-94;  8:45  am) 


Dire  :ttves:  British 
RegioraJ  Aircraft  Limited, 
Jetstream  Models  200, 
ntlanes 


AGENCr:  Federal  A\  iation 

Administration.  DC  T. 

ACTION:  Notice  of  pi  oposed  rulemaking 

(NPRM). 


SUMMARY:  This  doci  imenl  proposes  to 
supersede  two  exis1  ing  AD's  that  require 
repetitively  inspect  ng  the  universal 
joints  and  universa  rivets  on  British 
Aerospace  (BAe).  Regional  Aircraft 
Limited.  HP  137  M  :1.  Jetstream  Models 
200,  3101,  and  320:  airplanes,  and 
replacing  any  dama  >ed  part,  and 
limiting  the  in-serv  ce  life  of  the  torque 
tul»e  shaft  assembly  Jetstream  Aircraft 
Liinited  has  introdi  ced  an  improved 
Cap  torque  shaft  as;  embly  that  includes, 
universal  joints  tha  are  not  life  limited. 
The  Federal  Aviatic  n  Administration's 
policy  on  aging  con  muter-class  aircraft 
is  to  eUminate  or,  it  i  certain  instances, 
reduce  the  number  jf  certain  repetitive 
short-interval  inspe  rtions  when 
improved  parts  or  n  lodifications  are 
available.  The  prop  )sed  action  would 
require  installing  th  is  improved  flap 
torque  shaft  assemb  y  in  place  of  the 
repetitive  inspectio  i  and  life  limit 
requirements  of  the  two  existing  AD's. 
The  actions  specific  d  by  the  propos>ed 
AD  are  intended  to  srevent  failure  of  the 
flap  torque  shaft  asi  embly.  which  could 
result  in  asymmetri :  flap  deployment 
and  loss  of  control  ( if  the  airplane. 
DATES:  <i>mments  n  lust  be  received  on 
o  r  be  fore  Septembe  26 .  1 994 . 
ADDRESSES;  Submit  comments  in 
triplicate  to  the  Fedpral  Aviation 
Administration  (FA  A),  Central  Region. 
Office  of  the  Assistint  Chief  Counsel. 
Attention:  Rules  Do:ket  No.  94-CE-02- 


AD.  room  1558.  601 


Kansas  City,  Missot  ri  64106.  Comments 


may  be  inspected  ai 
between  B  a.m.  and 
through  Friday,  hoi 


E.  12th  Street, 


this  location 
4  p.m..  Monday 
days  excepted. 


Service  informati  >n  that  applies  to  the 
proposed  AD  may  I  e  obtained  from 


Jetstream  Aircraft  Limited,  Manager 
Product  Support.  Prestwick  Airport. 
Ayrshire.  KA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc.. 
Librarian.  P.O.  Box  16029,  Dulles 
International  Airport,  Washington,  [)C 
20041-6029;  telephone  (703)  406-1161; 
facsimile  (703)  406-1469.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFOflMATtON  CONTACT:  Mr. 
Raymond  A.  Stoer.  Program  Officer. 
Brussels  Aircraft  Certification  Office, 
FAA,  Europe.  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels.  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  John  P.  Dow.  Sr..  Project  Officer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service.  FAA.  1201 
Walnut,  suite  900.  Kansas  City.  Missouri 
64106;  telephone  (816)  426-6932;    ■ 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  c»ntained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. ' 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FA-Vpublic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-02-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F,\A.  Central  Region.  Office  of  the 


Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  94-CE-02-AD.  Room 
1558,  601  E.  12th  Street.  Kansas  Qty: 
Missouri  64106. 

Discussion  . 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safi^y  risk  when  a 
design  change  exists  that  could 
eliminate  or.  in  certain  injtances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  of 
the  airplane  if  the  known  problem  is  not 
detected  by  the  inspection;  (2)  the 
reliability  of  the  inspection  such  as  the 
probability  of  not  detecting  the  known 
problem;  (3)  whether  the  inspection  area 
is  difficult  to  access;  and  (4)  the 
possibility  of  damage  to  an  adjacent 
structure  as  a  result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  poUcy  that  requires 
incorporating  a  known  design  change 
when  it  could  eliminate,  or,  in  certain 
itistances,  reduce  the  number  of  critical 
repetitive  inspections. 

In  1991 ,  the  FAA  issued  a  notice  of 
proposed  rulemaking  (NPRM)  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  with  an 
airworthiness  directive  (AD)  that  w-ould 
apply  to  BAe,  Regional  Aircraft  Limited, 
HP  137  ^'Ikl.  Jetstream  Models  200, 
3101.  and  3201  airplanes.  This  NPRM 
(56  FR  11976.  March  21, 1991)  proposed 
inspecting  the  flap  torque  shaft  to 
identify  all  Type  "F"  universal  joints.     . 
and  replacing  these  universal  joints 
with  Type  "M"  or  part  number  A16123 
universal  joints. 

Since  issuance  of  the  notice  of 
proposed  rulemaking  (NPRM),  Jetstream 
Aircraft  Limited  has  introduced  ah 
improved  flap  torque  shaft  assembly 
that  includes  universal  joints  that  are 
not  life  limited,  and  that  incorporates 
the  actions  proposed  in  the  referenced 
NPRM  and  required  by  the  following 
AD's: 

•  AD  87-04-04,  Amendment  39- 
5529,  wtich  requires  limiting  the  in- 
service  life  of  the  torque  tube  shaft 
assembly  on  BAe  HP  137  Mkl.  Jetstream 
Models  200,  3101,  and  3201  airplanes; 
and 

•  AD  89-16-€2.  Amendment  39- 
6273.  which  requires  repetitively 
inspecting  the  universal  joints  and 
universal  joint  rivets  on  BAe  HP  137 
Mkl.  Jetstream  Models  200,  3101.  and 
3201  airplanes,  and  replacing  any 
damaged  .part. 
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Jetstream  Aircraft  Limited  hos  issue«i 
.Service  Bulletin  (SB)  No.  27-JA  920.t40, 
which  incorporates  the  following  pages: 


Pages 


1  ttnough  6 

and9 

fttfough  16.  - 
i,  8,  and  1 7 

ttirough  28. 


Date 


Dec.  21.  tags. 


Sept  7:.  -992. 


This  s»>rvi(  e  infonnalion  specifit^ 
procedures  for  instalUng  the  imprijvt»<J 
flap  torque  shaft  assembly. 

Based  on  its  agmg  commuter-class 
aircraft  polif:y  and  after  reviewing  all 
available  information,  the  FA^'V  has 
determined  that  (1)  installing  the  ne,xv 
unproved  flap  torque  shaft  assemblii^ 
incorporates  the  actions  proptjsed  in  the 
Vwpviously  referenced  NPRM  and  Al^ 
87-04-04' and  AD  89-1G-02.  and 
replacf^s  critical  repetitive  msperli'ons 
with  a  design  modification;  and  (2)  AD 
action  should  be  taken  to  prevent  failure 
of  the  flap  torque  shaft  assembly.  whirJi 
could  result  in  asymmetric  flap 
-deployment  and  loss  of  control  of  th« 
airplane.  With  this  in  mind,  the  FA.'X 
issued  a  document,  withdrawing  fhi^ 

Previously  referenced  NPRM,  on 
ebjuary  14,  1994  (59  FR  8M78, 
Febniary  24.  1904). 

Since  an  imsafe  condition  has  been 
idri>tifie.d  that  is  likely  to  exist  or 
develop  in  other  BAe,  Regional  Aircraft 
Limited,  HP  137  Mkl.  Jetstream  Models 
200,  3101,  and  3201  airplanes  of  the 
same  type  design,  the  proposed  AD 
would  stjpersede  both  AD  87-04-04  ami 
AD  89-16-02  with  a  new  AD  that  would 
require  installing  this  improved  flap 
torque  shaft  assembly  in  place  of  the 
repetitixf?  inspection  and  fife  limit 
requirements  of  the  two  existing  AD's. 
The  proposed  actions  would  be 
accomplished  in  accordance  with 
Jetstream  Aircraft  Limited  SB  No.  27-JA 
920340. 

The  subsequent  final  rule  action  (if 
promulgated)  would  have  an  effective 
date  of  12  months  after  publication  in 
the  Federal  Register  and  a  compliance 
time  of  50  hours  f  ;nie-in-service  after 
the  effective  date  This  would  allow 
operators  time  to  schedule  the  flap 
torque  shaft  assembly  replacement.  The 
requirements  of  AD  87-04-04  and  AD 
89-16-02  would  remain  in  effect  until 
this  date. 

The  FAA  estimates  that  245  airplanes 
in  the  US.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  31  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $1010  per  airplane. 
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letsfrearn  Airrraft  Limited  hos  issued 
Service  Bulletin  (SB)  No.  27-JA  920:M0, 
which  incorporates  the  following  pages: 


Pages 

Revision 
level 

Date 

1  thiough  6 

and9 

through  16.  - 
7,  8,  and  17 

through  28. 

2 ; 

Original 
issue. 

Dec.  21.  1993. 
Sept.  2.  >992. 

This  s»>rvi(  e  infonnalign  specifies 
procedures  for  installing  the  imjirox  i»d 
flap  torque  shaft  assembly. 

Based  on  its  aging  commufer-clds.s 
aircraft  polit:y  and  after  reviewing  all 
available  information,  the  FAA  has 
detemiined.  that  (1)  installing  the  nexv 
improved  flap  torque  shaft  assen5bl)»>s 
incorporates  the  actions  propcised  in  the 
previously  referenced  NPRM  and  AD 
87-04-04" and  AD  89-1 G-02.  and 
rep!aci«  critical  repetitive  msperlJoiis 
with  a  design  modification;  and  (2)  AD 
action  should  be  taken  to  prevent  failure 
of  the  flap  torque  shaft  assembly.  whirJi 
could  result  in  asymmetric  flap 
-deployment  and  loss  nf  control  of  the 
airplane.  With  this  in  mind,  the  FA.^ 
issued  a  document,  withdrawing  th<' 
previously  referenced  NPRN4,  on 
February  14,  1994  (59  PR  8M78, 
February  24, 1904). 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  BAe,  Regional  Aircraft 
Liroiled.  HP  137  Mkl.  Jetstream  Models 
200,  3101,  and  3201  airplanes  of  the  ' 
same  type  design,  the  proposed  AD 
would  supersede  both  AD  87-04-04  and 
AD  89-16-02  with  a  new  AD  that  would 
require  installing  this  improved  flap 
torque  shaft  assembly  in  place  of  the 
repetitix^e  inspection  and  life  limit 
requireraents  of  the  two  existing  AD's. 
The  proposed  actions  would  be 
accomplished  in  accordance  with 
Jetstream  Aircraft  Limited  SB  No.  27-JA 
920340. 

The  subsequent  final  rule  action  (if 
promulgated)  would  have  an  effective 
date  of  12  months  after  publication  in 
the  Federal  Register  and  a  compliance 
time  of  50  hours  time-in-service  after 
the  effective  date.  This  would  allow 
operators  time  to  schedule  the  flap 
torque  shaft  assembly  replacement.  The 
requirements  of  AD  87-04-04  and  AD 
89-16-02  would  remain  in  effect  until 
this  date. 

The  FAA  estimates  that  245  airplanes 
in  the  US.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  31  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $1010  per  airplane. 


Basetl  on  tliese  figures,  the  toldi  »^ost 
impai.:t  of  the  proposed  AD  on  l.'.S. 
operators  is  estimated  to  be  $665,175. 
This  figure  is  based  on  the  assimiptioiv 
that  none  of  the  affected  airjiliuio 
operators  have  accomplished  the 
proposed  actions.  In  addition,  this 
acrtion  would  eliminate  the  repetitive 
inspecfiims  required  by  AD  87-04-04 
and  AD  89-16-02.  The  FAA  has  no  w.iy 
of  determining  the  operation  levels  of 
each  individual  operator  of  the  afferted 
airplanes,  and  subsixjuently  cannot 
detcnnine  the  repetitive  inspertions 
«;osts  that  would  be  eliminated  by  th- 
proposed  adion.  The  FAA  estimates 
those  costs  to  bo  substantial  over  ilie 
loujB-term. 

The  regi:lafu>ns  proposed  bort^iu 
-voold  not  have  substantial  direi  1  i^ffeds 
on  the  States,  on  the  relationship 
Ix^tween  the  national  govenimeni  dud 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  vhe 
various  levels  of  government.  Ther>?fore. 
in  accordance  with  Exe«.utive  Ordor 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficienl 
federalism  implications  to  warrant  die 
jireparation  of  a  Federalism  Assessmens. 

For  the  n-asons  discussetl  above.  I 
-•.ertify  thai  this  action  (I)  is  not  a 
"signifi«:3Jit  n}gulafoF;v  action"  under 
Executive  Order  128bti;  (2)  is  not  a 
"significant  nile"  under  DOT 
Regidalory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (.3)  if 
promulg.3ted,  will  not  have  a  significmJ 
economic  impact,  positive  or  negative, 
on  a  stibstantial  number  of  small  entities 
under  the  criteria  of  ihi-  Regulatory 
Flexibility  Act.  A  ropy  of  the  draft 
regulatory  evaluatirm  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  ropy  of  it  may  be  obtained  by 
«.iMif  acting  the  Rules  Dnicket  at  the 
lotation  provided  ^l,^der  the  caption 
ADDRESSES 

U<n  of  Subjects  in  14  «:FR  Pari  39 

Airtransjjorlation.  Aircraft.  A\ja!ion 
-sa?ety,-Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  d'^legaled  to  me  by  the 
Administrator,  the  Federal  Aviation 
Adniiiiistrafion  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulation.'? 
(14  CFR  pari  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  Mi 
continues  to  read  as  follows: 

Authoiity:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89 


§3913    {AmeiHled] 

2  ,St>.ii.)ii  .TJ  13  IS  am(.-nded  iiy  j 

-I'l.ioving  both  AD  87-04-04,  ' 

Amendment  3'*-5529,  and  AD  89-  n,- 
02,  Amendment  39-6273.  and  by  adding 
■t  new  dirworibiness  dirixifive  to  ri'.»d  ..s 

Kriijsh  AenrspiMx,  Regional  Mns^U 
Limited:  IVxkel  No  94-(:E-02-A!)- 
SiipHrs«!d»»s  AD  ft7-fl4-^)4.  Ameoilr)  ^^» 
39-hSM,  .i»<i  AD  8'>-u.-<)j  A»i!^)..r..;.'.,« 
:-t'>-^27l 
Al>pli>vh,hly:  MP  137  Mkl   )els;r.«.»,  ' 

M'xIhIs  2OO,  .3101:  and  3201  airplan^^v  :.,i) 
•^••tial  m;nih«.r<.j,  «;ertirKa!»>d  m  any  1  o!-"snry 
r>7inpiiort.->.  RiHjtiired  within  th'»  mvw  M) 
St.vjre  1>me-in  sH,rvii«  (TIS)  after  the  «-tft-,  !iv? 
•i^ic:  oflhis  .^D, unless  ala>«dy  a<«o>ii;-T!)sf/.iil 

To  previ^rit  iailuw  of  the  llap  tonpie  <h,iit 
riv.wmbly,  wh.'i  h  could  r«sult  in  rts\r)i-!<i'ii.i 
fl/ip  dep)i)yr>5ent  and  los<;  of  <  ontrol  oi  !',■' 
•<:Tp)3ne,  wiomptish  tlii>  followmg 

(a)  Insia))  nf»  improved  lorqiie  shdti 
."jfeinbly  in  *  1  ordam  e  wiih  Part  1  oj  ■.'  • 
Al  r/)MPll.SKMENT  IN  SI  R  Da  ION. S 
s..i:l;oH  of  |et-,i.tffam  Aircrefl  Lir.iiJed  .S  n.  i  , 
Buljrtjn  (SBj  No  27-|A  9i'0340;  or  ir,<m,-\ 
ihf  eKiKiinglurque  .shaft  .issembly  in 
HI  (;ordd35*»  wi)h  Part  2  of  the 
AtrOMPlJRHMENT  INSTRi  (mOXS 
snijon  «f  )'v)<iT.;nm  Airuaft  Limited  SH  '..i 
:i7-)A  92034(1,  vifhirh  inrorporalet  flv 
villowir)}.^  p<ig<s- 


Psge& 

Revisior. 
level 

Date 

i  stiroiirjh  6 

and  9 

through  16 
7,  8,  end  17 

thiougti  26 

?  

Oiiginal 
issue. 

Dec.  n,  '.993 
Sept.  2,  •t'?2 

'lb)  The  )i)f  JijKjt  requireme.its  of  Ihi-  u>T>.ti>^ 
»iitn*  sb&ft  8sw-mb)y  required  by  AD  fir-<H- 
«M,  and  fjie  rpp«iu?ive  inspections  of  'h, 
universal  jcnn^-i  and  universal  joint  rn  -i^ 
required  by  AD  89-16-02  rf-main  mi-no.iiov 
urMil  lheefj»»«  :ive  date  of  th>s  AD  or  iipr.n 
yftwnpJiRhirjf;  the  msfatiation  or 
niodifiratiou  »»-Jf;renced  by  paragrjph  W  'A 
thj?;  AD,  v.'hh  .'isver  occurs  first. 

[<)  Specibi  fii}:,hi  pemits  niay  be  its;.t-«l ,» 
i<i  rorda'ic*"  wJih  sections  21  197  a»)d  :M.i'i9 
of  ihe  Fedwa!  Avieiion  Rcgulaiion&  ( l-s  1>R 
il  197  and  21. IM)  10  opernte  the  airp.'si-*- !" 
.'  h?t.alJon  ytihcie  the  require:nen»s  of  tt-'-  ,\n 
'  ;<n  be  acrro.r.Tp.iisbed. 

(d)  An  aJtfir  ative  method  r^f  1  ompli.!;'!  f  or 
i*^f]\i~yjntini  o*  the  compliance  time  thci* 
provides  an  t'qi;ivalent  level  of  safetv  in,?v  N 
.ippiovtxl  b'y  tilt  Manager,  Brussels  Airrrott 
IVriifji-aiion  Office,  Europe,  Ahica  M;<7»J'f 
Eaf^i  offift*.  P.*  A,  c/o  American  Enibas*) . 
lUfHJ  Brussf.s.  Belgium.  The  request  sh»i...t 
(k^  forwardec)  through  an  approp.-ialF.  YW.^ 
M.-jjr,l^nan(  •  Inspector,  who  may  ad..' 
f  onjinejjls  a^id  then  send  it  to  the  M,;  >,    •  • 
Bmsbt'li  Air.Taft  Certification  Offii  v 

'Mole:  Lo?ormation  concerning  the  •■x.-^;*;.!  i> 
oi  upprovt^d  alternative  methods  oi 
txtrnpliatii.''  with  this  AD.  if  any.  m.iv  ("• 
f>bl.^jned  from  the  Brussels  Airrraft 
./"irijfimfion  Office. 
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(e)  All  persons  affertoJ 
may  obtain  copies  of  th< 
to  herein  upon  request 
Limited,  Manager  Prodiict 
Prestwick  Airport.  A>ts  i 
Scotland;  or  Jetstream  / 
P.O.  Box  16029.  DuUes 
Washington.  DC;  or  ma> 
dtxrument  at  the  FAA. 
of  the  Assistant  Oiief 
601  E.  12th  Street. 
64106. 

(f)  This  amendment  si 
87-04-04.  Amendment 
16-02.  Amendment 


FQu 
,  Kansiis 


Issued  in  Kansas  City 

14«4. 

Henry  A.  Armstrong, 
Acting  Manager.  Smatl 

Aircraft  Certification 

IFR  Doc.  94-16814  Filet 
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Federal  Register  /  Vol. 


by  this  directive 

document  referred 

Jetstream  Aircraft 

Support. 

ire.  KA9  2RW 

Aircraft  Inc..  Librarian. 

I  ntemational  Airport. 

examine  this 
(inlraJ  Region,  Office 
n.sel.  Rocan  1558. 
City.  Missouri 


persedes  both  AD 
19-5529.  and  AD  89- 


39-  »273. 


Missouri,  on  luly  6. 


/  jrplane  Dirrctorate. 
ice. 
7-11-94:  8:45  ami 


Sei  \ice. 


14CFRPaft71 

[Airspace  Docket  No.  9i-AGL-21] 

Proposed  Establishnient  of  Class  E 
Airspace:  Muskegon,  Ml 

AGENCY;  Federal  Avia  ion 

Administration  (FAA  ,  DOT. 

ACTION:  Notice  of  pro  )osed  rulemaking. 


SUMMARY:  This  docur  lent  proposes  to 
establish  a  Class  E  air  space  area  at 
Muskegon  County  Ai;  port,  Muskegon. 
MI.  Presently,  this  art  a  is  designated  a.s 
Class  D  airspace  whei  i  the  associated 
control  tower  is  open  tional.  However, 
controlled  airspace  to 
needed  when  the  con 
at  this  area  is  closed. ' 
affect  of  this  propo.sa' 


the  surface  is 
rol  lower  located 
Tie  intended 
is  to  provide 


adequate  Class  E  airsi  lace  for  instrument 
flight  rule  (IFR)  opera  [ions  when  this 
control  tower  is  close  1. 
DATES:  Comments  mv  stbe  received  on 
or  before  August  30, 1 994. 
ADDRESSES:  Send  con  ments  ou  the 
proposal  in  triplicate 
Aviation  Administral 


io:  Federal 

on.  Office  of  the 


Assistant  Chief  Coun!  el,  AGL-7,  Rules 
Docket  No.  94-AGL-;  1,  2300  East 
Devon  Avenue,  Des  Pjaines,  Illinois 
60018. 

The  official  docket 
i  n  the  Office  of  the  A 


Piajlie  examined 
sistant  Chief 


Counsel,  Federal  Avii  tion 


East  Devon 
llinois.  An 
ilso  be  examined 


Administration.  2300 
Avenue,  Des  Plaines, 
informal  docket  may 
during  normal  busLae  >s  hours  at  the  Air 
Traffic  Division,  Systim  Management 
Branch.  Federal  Avial  ion 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  llinois. 


FOR  FURTHER  INFORMATION  CONTACT: 
Angeline  Perri,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7571. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  selfaddressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AGL-21."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  tlie  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-220, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 


11-2A,  which  describes  the  application 
procedure. 

TheProposa] 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Muskegon 
County  Airport.  Muskegon,  MI. 
Currently,  tfiis  airspace  is  designated  as 
Class  D  when  the  associated  control 
tower  is  in  operation.  Nevertheless, 
controlled  airspace  to  the  surface  is 
needed  for  IFR  operations  at  Muskegon 
County  Airport,  Muskegon,  MI,  when 
the  control  tower  is  closed. 

The  intended  affect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  this  airport  when  the 
control  tower  is  closed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  Cor  airports 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9A  dated  June  17. 1993.  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  [58  FR  36298;  July  6. 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  lot  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimaL 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  numaber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART71— {AMENDEDJ 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16;  1993,  is 
amended  as  follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport: 


AGL  MI  E2  Muskegon,  MI  [New] 

Muskegon  County  Airport,  MI 

(lat.  43''10'10"N.,  long.  86»14'18"  W.) 
Within  a  4.2-miIe  radius  of  Muskegon 
County  Airport.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter,  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         *         »         •         • 

Issued  in  Des  Plains,  Illinois  on  June  29, 
1994. 

Roger  Wall, 

Manager,  Air  Traffic  Division. 

IFR  Doc.  94-16829  Filed  7-11-94;  8:45  am) 
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Federal  Highway  Administration 
23  CFR  Part  637 
[FHWA  Docket  No.  94-13] 
RIN212S-AD35 

Quality  Assurance  Procedures  for 
Construction 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

SUMMARY:  The  FHWA  is  requesting 
comments  on  proposed  revisions  to  its 
regulation  which  establishes  general 
requirements  for  quality  assurance 
procedures  for  construction  on  Federal- 
aid  highway  projects.  The  proposed 
revisions  will  clarify  existing  policy  and 
procedures  and  provide  additional 
guidance  on  the  use  of  contractor- 
supplied  test  results  in  acceptance  plans 
and  qualifications  of  laboratories  and 
testing  personnel.  • 

SATES:  Comments  must  be  received  on 
or  before  September  12, 1994. 


Federal  Register  /  Vol.  59.  No.  132  /  Tuesday.  July  12.  1994  /  Proposed  Rules 


35493 


PART71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended) 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16;  1993.  is 
amended  as  follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGL  MI  E2  Muskegon,  MI  [New] 

Muskegon  County  Airport,  MI 

(lat.  43''10'10"N.,  long.  86''14'18"  W.) 
Within  a  4.2-miIe  radius  of  Muskegon 
County  Airpwrt.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter,  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         •         •         •         • 

Issued  in  Des  Plains,  Illinois  on  June  29, 
1994. 

Roger  Wall. 

Manager,  Air  Traffic  Division. 

[FR  Doc.  94-16829  Filed  7-11-94;  8:45  ami 
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Federal  Highway  Administration 
23  CFR  Part  637 
[FHWA  Docket  No.  94-13] 
RIN212S-AD35 

Quaiity  Assurance  Procedures  for 
Construction 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

SUMMARY:  The  FHWA  is  requesting 
comments  on  proposed  revisions  to  its 
regiilation  which  establishes  general 
requirements  for  quality  assurance 
procedures  for  construction  on  Federal- 
aid  highway  projects.  The  proposed 
revisions  will  clarify  existing  policy  and 
procedures  and  provide  additional 
guidance  on  the  use  of  contractor- 
supplied  test  results  in  acceptance  plans 
and  qualifications  of  laboratories  and 
testing  personnel.  • 

SATES:  Comments  must  be  received  on 
or  before  September  12. 1994. 


ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  94-13. 
Room  4232.  HCC-10,  Office  of  the  Chief 
Counsel.  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t..  Monday 
through  Friday  except  legal  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  Rafalowski.  Office  of 
Engineering,  HNG-23.  202-366-1571; 
or  Mr.  Wilbert  Baccus,  Office  of  the 
Chief  Coimsel.  HCC-32.  202-366-0780; 
Federal  Highway  Administration.  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  Office  hours  are  7:45  a.m.  to  4:15 
p.m.,  e.t..  Monday  through  Friday, 
except  legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  current  regulations  on  sampling 
and  testing  of  materials  and 
construction  appear  in  23  CFR  Part  637 
(1993),  Construction  Inspection  and 
Approval.  These  regulations  were  last 
revised  in  January  of  1987.  .The 
regulations  were  written  around  the 
traditional  approach  of  the  State 
performing  all  the  sampling  and  testing. 
The  regulations  do  not  address  the  use 
of  contractor  testing.  As  a  result,  a 
number  of  questions  arose  in  those 
States  and  Federal  Highway 
"  Administration  (FHWA)  Federal  Lands 
Highway  offices  which  were  using 
contractor  testing  in  their  quality 
control/quality  assurance  (QC/QA) 
programs. 

Since  the  existing  regulations  do  not 
recognize  the  use  of  contractor  testing 
results  in  the  acceptance  program, 
which  is  the  process  of  accepting 
materials  and  construction,  an  internal 
committee  was  established  in  1992  to 
study  the  ramifications  of  using 
contractor-performed  sampling  and 
testing  results.  The  committee  released 
the  results  of  its  study  in  a  report, 
"Limits  of  Use  of  Contractor  Performed 
Sampling  and  Testing,"  dated  July  1, 
1993.  (A  copy  of  the  report  is  available 
in  the  docket  for  inspection  and 
copjnng.)  One  of  the  report's 
recommendations  indicates  that 
contractor  sampling  and  testing  can  be 
used  in  acceptance  programs  provided 
that  adequate  checks  and  balances  are  in 
place  to  protect  the  public  investment. 
The  revisions  that  are  proposed  in  this 
NPRM  would  implement  the 
committee's  recommendations. 


The  NPRM,  if  promulgated,  would 
replace  the  existing  acceptance  and 
independent  assurance  sampling  and 
testing  programs  with  a  comprehensive 
system  of  checks  and  balances. 
Acceptance  of  materials  and 
Construction  would  not  be  based  solely 
on  any  one  set  of  data  and  would 
specifically  require  the  State  to  monitor 
and  inspect  the  contractors'  quality 
control  program.  The  State's  verification 
sampling  and  testing  would  be  used  to 
ensure  the  quality  of  the  product.  In 
addition,  the  system  would  provide  for 
using  results  from  the  contractors' 
quality  control  sampling  and  testing 
program  in  the  acceptance  program  if 
those  results  are  validated  by  the  State's 
verification  sampling  and  testing 
system.  The  verification  sampling  and 
testing  would  be  performed  on 
independent  samples  obtained  by  the 
State  to  verify  the  contractors'  quality 
control  data.  If  the  results  from  the 
contractors'  quality  control  program  and 
the  State's  verification  sampling  and 
testing  program  do  not  agree  a  dispute 
resolution  system  will  be  used  to 
determine  payment  to  the  contractor. 

The  requirement  for  an  independent 
assurance  (lA)  program  would  remain  in 
place.  The  lA  program  would  use 
witnessing,  split  samples,  proficiency 
samples  and  equipment  c^bration  as 
an  independent  check  of  the  field 
sampling  and  testing  procedures  and 
equipment  to  assure  the  testing  is  being 
performed  properly  by  both  the  State 
and  the  contractor  personnel. 

The  major  changes  in  the  regulation 
would  be  as  follours: 

1.  The  use  of  contractor  testing  results 
in  the  overall  acceptance  program 
would  be  allowed,  provided  certain 
checks  and  balances  are  in  place. 

2.  The  traditional  type  of  acceptance 
program  with  the  State  performing  all  of 
the  testing  would  be  allowed. 

3.  The  lA  program  could  be  performed 
either  on  a  system  basis  or  on  a  project 
by  project  basis.  In  a  system  approach, 
all  equipment  and  testing  personnel 
would  be  assessed  on  a  time  fiequency. 
regardless  of  the  specific  project  on 
which  the  testing  occurs.  The  system 
approach  would  allow  the  State  to 
assess  testing  equipment  and  testing 
personnel  regardless  of  project  location. 
This  approach  w^ould  ensure  that  the 
testing  on  small  projects  is  assessed  and 
woiUd  also  ensure  that  all  testing 
personnel  are  reviewed. 

4.  If  the  system  approach  to  the  L\ 
program  is  used,  an  annual  report  on  the 
lA  program  would  be  required  instead 
of  a  statement  in  the  project  materials 
certificate  concerning  the  lA  program. 
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Rulemaking  Analyses  and  Notices 
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1  be  considered  to  the 
but  the  FHWA  mav 


issue  a  final  rule  a  t  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  late  co  mments.  the  FHWA 
will  also  continue  to  file  relevant 


information  in  the 
available  after  the 


docket  as  it  becomes 
comment  closing 


date,  and  intereste  d  persons  should 
continue  to  examipe  the  docket  for  new 
material. 
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required. 
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Flexibility  Act  (U. 
FHWA  has  evaluated 
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provide  some  sma 
an  opportunity  to 
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.C.  601-612),  the 

the  effects  of  this 
mtities.  The  FHWA 
action  would  in  fact 
testing  firms  with 
terform  more  work 
y  the  previous 


regulations.  Although  the  regulation 
would  have  a  positive  impact  on  these 
testing  firms,  die  number  of  firms 
affected  would  be  small  and  the  amount 
of  additional  work  would  be 
insignificant.  Therefore,  the  FHWA 
hereby  certifies  that  this  rulemaking 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

This  rulemaking  does  not  have  any 
effect  on  the  enviionment.  It  does  not 
constitute  a  major  action  having  a 
significant  effect  on  the  environment, 
and  therefore  does  not  require  the 
preparation  of  an  environmental  impact 
statement  pursuant  to  the  National 
Environmental  Pohcv  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  ' 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  beading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  637 

Grant  programs — transportation, 
Highways  and  roads,  Quality  assurance. 
Materials  sampling  and  testing. 


Issued  on:  June  30,  1994. 
Rodney  E.  Slater, 
Federal  High  way  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  23,  Code 
of  Federal  Regulations,  part  637  by 
revising  subpart  B  to  read  as  follows: 

Subchapter  G — Engineering  and  Traffic 
Operations 

PART  637— CONSTRUCTION 
INSPECTION  AND  APPROVAL 

Subpart  B — Quality  Assurance  Procedures 
for  Construction 


Sec. 

637.201 

637.203 

637.205 

637.207 

637.209 


Purpose. 
Definitions. 
Policy. 

Quahty  assurance  program. 
Laboratory  and  sampling  and 
testing  personnel  qualifications. 

Appendix  A  to  Subpart  B — Guide  Letter  of 
Certification  by  SHA  Engineer 

Authority:  23  U.S.C.  109,  114,  and  315;  49 
CFR  1.48(b). 

§  637.201     Purpose. 

To  prescribe  policies,  procedures,  and 
guidelines  to  assure  the  quality  of 
materials  and  construction  in  all 
Federal-aid  highway  projects  on  the 
National  Highway  System. 

§637.203    Definitions. 

Acceptance  program.  Al^  factors  that 
comprise  the  SHA's  determination  of 
the  quality  of  the  product  as  specified 
in  the  contract  requirements.  These 
factors  include  verification  sampling, 
testing  and  inspection  arid  may  include 
validated  results  of  quality  control 
sampling  and  testing. 

Independent  assurance  program. 
Activities  that  are  an  unbiased  and 
independent  evaluation  of  all  the 
sampling  and  testing  procedures  used  in 
the  acceptance  program  which  are 
performed  outside  the  SHA's  central 
laboratory. 

Proficiency  samples.  Homogeneous 
samples  that  are  distributed  and  tested 
by  two  or  more  laboratories.  The  test 
results  are  compared  to  assure  that  the  . 
laboratories  are  obtaining  the  same 
results. 

Qualified  laboratories.  Laboratories 
that  are  accredited  through  appropriate 
programs  as  determined  by  each  SHA. 
As  a  minimum,  the  qualifications  shall 
be  consistent  with  the  equipment 
calibration  and  verification 
requirements  stipulated  in  sections  5.4 
and  5.8  of  AASHTO  R-18,  Establishing 
and  Implementing  a  Quality  System  for 
Construction  Materials  Testing 
Laboratories. 

Qualified  sampling  and  testing 
personnel.  Personnel  who  are  certified 


through  appropriate  programs  defined 
by  each  State  Highway  Agency  (SHA). 

Quality  assurance.  All  those  planned 
and  systematic  actions  necessary  to 
provide  confidence  that  a  product  or 
service  will  satisfy  given  requirements 
for  quality. 

Quality  control.  All  contractor/vendor 
operational  techruques  and  activities 
that  are  performed  or  conducted  to 
fulfill  the  contract  requirements. 

Verification  sampling  and  testing. 
Sampling  and  testing  performed  to 
validate  the  quality  of  the  product.  If 
quahty  control  sampling  and  testing  is 
used  in  the  acceptance  program, 
verification  sampUng  and  testing  will 
also  be  used  to  validate  the  quality 
control  sampling  and  testing. 

§637.205    Policy. 

(a)  Quality  assurance  program.  Each 
SHA  shall  develop  a  quality  assurance 
program  which  will  assure  that  the 
materials  and  workmanship 
incorporated  in  each  Federal-aid 
highway  construction  project  are  in 
reasonably  close  conformity  with  the 
requirements  of  the  approved  plans  and 
specifications,  including  approved 
changes.  The  program  must  meet  the 
criteria  in  §637.207  and  be  approved  by 
the  FHWA. 

(1)  Independent  assurance  program. 
The  results  of  independent  assurance 
(lA)  tests  are  not  to  be  used  as  a  basis 
for  material  acceptance.  Independent 
samples  and  tests  or  other  procedures 
shall  be  performed  by  qualified 
samphng  and  testing  personnel  who  do 
not  have  direct  responsibility  for  quality 
control  and  verification  sampling  and 
testing. 

(2)  Verification  sampling  and  testing. 
The  verification  sampling  and  testing 
are  to  be  performed  by  the  SHA  or  its 
designated  agent  excluding  the 
contractor  and/or  vendor. 

(b)  Laboratory  accreditation  program. 
Each  SHA  shall  be  accredited  by  the 
AASHTO  Accreditation  Program  or  a 
comparable  laboratory  accreditation 
program  approved  by  the  FHWA. 

§  637.207    Quality  assurance  program. 

(a)  Each  SHA's  quality  assurance 
program  shall  provide  for  an  acceptance 
program  and  an  independent  assurance 
program  consisting  of  the  following: 

(1)  Acceptance  program.  Each  SHA's 
acceptance  program  shall  consist  of  the 
following: 

(i)  Frequency  guide  schedules  for 
verification  samphng  and  testing  which 
will  give  general  guidance  to  personnel 
responsible  for  the  program  and  allow 
adaptation  to  specific  project  conditions 
and  needs. 

(ii)  Identification  of  the  specific 
location  in  the  construction  or 
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through  appropriate  programs  defined 
by  each  State  Highway  Agency  (SHA). 

Quality  assurance.  All  those  planned 
and  systematic  actions  necessary  to 
provide  confidence  that  a  product  or 
service  will  satisfy  given  requirements 
for  quality. 

Quality  control.  All  contractor/vendor 
operational  techniques  and  activities 
that  are  performed  or  conducted  to 
fulfill  the  contract  requirements. 

Verification  sampling  and  testing. 
Sampling  and  testing  performed  to 
validate  the  quality  of  the  product.  If 
quality  control  sampling  and  testing  is 
used  in  the  acceptance  program, 
verification  sampUng  and  testing  will 
also  be  used  to  validate  the  quality 
control  sampling  and  testing. 

§637.205    Policy. 

(a)  Quality  assurance  program.  Each 
SHA  shall  develop  a  quality  assurance 
program  which  will  assure  that  the 
materials  and  workmanship 
incorporated  in  each  Federal-aid 
highway  construction  project  are  in 
reasonably  close  conformity  with  the 
requirements  of  the  approved  plans  and 
specifications,  including  approved 
changes.  TTie  program  must  meet  the 
criteria  in  §  637.207  and  be  approved  by 
the  FHWA. 

(1)  Independent  assurance  program. 
The  results  of  independent  assurance 
(lA)  tests  are  not  to  be  used  as  a  basis 
for  material  acceptance.  Independent 
samples  and  tests  or  other  procedures 
shall  be  performed  by  qualified 
sampling  and  testing  personnel  who  do 
not  have  direct  responsibility  for  quality 
control  and  verification  samphng  and 
testing. 

(2)  Verification  sampling  and  testing. 
The  verification  sampling  and  testing 
are  to  be  performed  by  the  SHA  or  its 
designated  agent  excluding  the 
contractor  and/or  vendor. 

(b)  Laboratory  accreditation  program. 
Each  SHA  shall  be  accredited  by  the 
AASHTO  Accreditation  Program  or  a 
comparable  laboratory  accreditation 
program  approved  by  the  FHWA. 

§  637.207    Quality  assurance  program. 

(a)  Each  SHA's  qualify  assurance 
program  shall  provide  for  an  acceptance 
program  and  an  independent  assurance 
program  consisting  of  the  following: 

(1)  Acceptance  program.  Each  SHA's 
acceptance  program  shall  consist  of  the 
following: 

.    (i)  Frequency  guide  schedules  for 
verification  sampling  and  testing  which 
will  give  general  guidance  to  personnel 
responsible  for  the  program  and  allow 
adaptation  to  specific  project  conditions 
and  needs. 

(ii)  Identification  of  the  specific 
location  in  the  construction  or 
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production  operation  at  which 
verification  sampling  and  testing  is  to  be 
accomphshed. 

(iii)  The  SHA  shall  inspect  the 
product  or  construction  or  both  for 
attributes  that  are  detrimental  to  the 
performance  of  the  finished  product. 

(iv)  Quality  control  sampling  and 
testing  results  may  be  used  as  part  of  the 
acceptance  decision  provided  that: 

(A)  The  quality  control  program  is 
approved  and  monitored  by  the  SHA; 

IB)  The  sampling  and  testing  has  been 
performed  by  qualified  laboratories  and 
qualified  sampling  and  testing 
personnel; 

(C)  The  results  have  been  validated  by 
the  verification  sampling  and  testing. 
The  validation  of  the  quality  control 
sampling  and  testing  shall  be  performed 
by  using  standard  statistical  tests.  Both 
the  means  and  variances  of  the  results 
from  the  quality  control  tests  and 
verification  tests  shall  be  compared  to 
ensure  that  both  sets  of  data  are  testing 
the  same  population.  The  comparison 
procedures  shall  provide  equivalent  or 
better  reliability  than  those  obtained 
with  the  F-test  for  variances  and  the  t- 
test  for  the  means;  and 

(D)  The  quahty  control  sampUng  and 
testing  is  evaluated  by  an  LA  program. 

(v)  If  the  results  from  the  quality 
control  sampling  and  testing  are  used  in 
the  acceptance  program  the  SHA  shall 
establish  a  dispute  resolution  system. 
The  dispute  resolution  system  shall 
address  the  resolution  of  discrepancies 
occurring  between  the  verification 
sampling  and  testing  and  the  quafity 
control  sampling  and  testing.  The 
dispute  resolution  system  may  be 
administered  entirely  within  the  SHA. 

(2)  The  lA  program  shall  evaluate  the 
qualified  sampling  and  testing 
personnel  and  the  testing  equipment. 
The  program  shall  cover  sampling 
procedures,  testing  procedures,  and 
testing  equipment.  The  program  shall  be 
performed  by  the  SHA  or  its  designated 
agent.  Each  lA  program  shall  include 
the  following: 

(i)  A  schedule  of  frequency  for  lA 
evaluation.  The  schedule  may  be 
established  based  on  either  a  project 
basis  or  a  system  basis.  The  frequency 
can  be  based  on  either  a  unit  of 
production  or  on  a  unit  of  time. 

(ii)  The  testing  equipment  can  be 
evaluated  by  using  frequent  calibration 
checks,  split  samples,  or  proficiency 
samples. 

(iii)  Split  samples  or  proficiency 
samples  shall  be  used  to  evaluate  testing 
personnel.  A  reasonable  amount  of  the 
evaluations  shall  include  observation  of 
the  sampling  and  testing  procedures. 

(iv)  A  prompt  comparison  and 
documentation  shall  be  made  of  test 


results  obtained  by  the  tester  being 
evaluated  and  the  lA  tester.  The  SHA 
shall  develop  guidelines  for  the 
comparison  of  test  results. 

(v)  If  the  SHA  uses  the  system 
approach  to  the  LA  prograin  the  SHA 
shall  provide  an  annual  report  to  the 
FHWA  summarizing  the  results  of  the 
lA  program. 

(3)  The  preparation  and  submission  of 
a  materials  certification,  conforming  in 
substance  to  Appendix  A  of  this 
regulation,  to  the  FHWA  Division 
Administrator  for  each  construction 
project  which  is  subject  to  FHWA 
construction  oversight  activities. 

(b)  [Reserved] 

§  637.209    Laboratory  and  sampHng  and 
testing  personnel  quatiticattons. 

(a)  Laboratories.  After  (2  years  after 
the  date  of  publication  of  the  final  rule 
in  the  Federal  Register), 

(1)  All  contractor,  vendor,  and  SHA 
testing  shall  be  performed  by  qualified 
laboratories. 

(2)  Each  SHA  shall  have  its  central 
laboratory  accredited  by  the  AASHTO 
Accreditation  Program  or  a  comparable 
laboratory  accreditation  program 
approved  by  the  FHWA. 

(3)  Any  non-SHA  designated 
laboratory  which  performs  LA  sampling 
and  testing  shall  be  accredited  in  the 
testing  to  be  performed  by  the  AASHTO 
Accreditation  Program  or  a  comparable 
.laboratory  accreditation  program 
approved  by  the  FHWA. 

(4)  Any  laboratory  that  is  used  in 
dispute  resolution  samphng  and  testing 
shall  be  accredited  in  the  testing  to  be 
performed  by  the  AASHTO 
Accreditation  Program  or  a  comparable 
laboratory  accreditation  program 
approved- by  the  FHWA. 

(b)  Sampling  and  testing  personnel. 
After  (2  years  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register),  all  sampling  and 
testing  performed  for  the  contractor/ 
vendor  and  the  SHA  shall  be  executed 
by  qualified  sampling  and  testing 
personnel. 

(c)  Conflict  of  interest.  In  order  to 
avoid  an  appearance  of  a  conflict  of 
interest,  any  non-SHA  quafified 
laboratory  shall  perform  only  one  of  th«^ 
following  types  of  testing  on  the  same 
project:  verification  testing,  quality 
control  testing,  lA  testing,  or  dispute 
resolution  testing. 

Appendix  A  to  Subpart  B — Guide  Letter 
of  Certification  by  SHA  Engineer 

Date 

Project  No.    

This  is  to  certify  that: 
The  results  of  the  tests  used  in  the 
acceptance  program  indicate  that  the 
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THE  INTERIOR 


Fish  and  Wildlife  S)ervice 

60  CFR  Part  17 

Endangered  and  Tl|)reatened  Wildlife 
and  Plants:  Notice  bf  Finding  on  a 
Petition  to  Emergency  List  the  Rocky 
Mountain  Capshell  as  an  Endangered 
Species  Throughout  Its  Range 


agency:  Fish  and  Vf  ildl 

Interior. 

action:  Notice  of  1 

Finding. 


summary:  The  U.S. 
Ser\'ice  (Service)  ailnounces 
finding  for  a  petitio  i 
of  Endangered  and 
and  Plants.  The  Ser  i- 
the  Rocky  Mountaii  i 
[Acroloxus  coloradfns 
is  not  warranted. 


DATES:  The  finding 
document  was  appijoved 
1994. 


ens 


ADDRESSES:  Questi 
concerning  this  fine 
to  U.S.  Fish  and  Wi  dlife 
Simms  Street,  Suite 
Colorado  80401.  The 
and  supporting  dati 
public  inspection  b  r 
during  normal  busi:  less 
above  office. 


ife  Service. 
Month  Petition 


Fish  and  Wildlife 

a  12-month 
to  amend  the  List 
Threatened  Wildlife 
,-ice  finds  that  listing 
capshell 
is)  as  endangered 


announced  in  this 
on  July  5. 


or  comments 
ing  should  be  sent 
Service.  730 
290.  Golden, 
petition,  finding, 
are  available  for 
appointment 
hours  at  the 


FOR  FURTHER  INFORMATION 
LeRoy  W.  Carlson, 
the  above  address  oc 
231-5280. 


SUPPLEMENTARY  INF<^RMAT10N 

Background 

Section  4(b)(3)(B 
Species  Act  (Act)  o 
(16U.S.C.  1531  etsfq 
any  petition  to  revile 


CONTACT: 
ield  Supervisor,  at 
telephone  (303) 


of  the  Endangered 
1973,  as  amended 
).  requires  that  for 
the  Lists  of 


Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  and  commercial  information  a 
finding  be  made  within  12  months  of  . 
the  date  of  receipt  of  the  petition  on 
whether  the  petitioned  action  is  (i)  not 
warranted,  (ii)  warranted,  or  (iii) 
warranted  but  precluded  by  other  efforts 
to  revise  the  lists,  and  expeditious 
progress  is  being  made  in  listing  and 
delisting  species.  Notice  of  the  finding 
is  to  be  published  promptly  in  the 
Federal  Register.  This  notice  meets  the 
latter  requirement  for  the  12 -month 
finding  made  earlier  for  the  petition 
discussed  below.  Information  contained 
in  this  notice  is  a  summary  of  the 
information  in  the  12-month  finding, 
which  is  the  Service's  decision 
document. 

A  petition  dated  September  30. 1992, 
was  received  from  the  Biodiversity 
Legal  Foundation  and  Dr.  Shi-Kuei  Wu 
of  the  University  of  Colorado  on  October 
5,  1992.  The  petitioners  requested  the 
Service  to  emergency  list  the  Rocky 
Mountain  capshell  [Acroloxus 
coloradensis)  as  endangered  and  to 
designate  critical  habitat  concurrently 
with  the  listing.  The  petitioners 
submitted  biological,  distributional, 
historical,  and  other  information  and 
scientific  references  in  support  of  the 
petition.  The  notice  of  a  90-day  finding 
was  published  in  the  Federal  Register 
on  May  14, 1993  (58  FR  28543), 
indicating  that  the  petitioners  provided 
substantial  information  to  warrant  the 
requested  action.  Concurrent  with 
publishing  the  notice,  the  Service 
initiated  a  status  review. 

When  the  90-day  finding  was 
completed,  the  Rocky  Mountain 
capshell  was  thought  to  be  restricted  to 
only  two  populations  in  the  United 
States  and  five  in  Canada.  In  the  United 
States,  one  population  existed  at 
Peterson  Lake,  Boulder  County, 
Colorado,  and  the  other  at  Glacier 
National  Park  in  Montana.  In  Canada, 
the  Rocky  Mountain  capshell  was 
knowTi  to  occur  in  three  lakes  in  CJuebec 
and  two  ponds  in  Ontario.  The  species 
was  presxmied  extirpated  from  two  lakes 
in  Jasper  National  Park,  Alberta  (Clarke 
1992a). 

During  the  summer  of  1993,  an 
extensive  survey  effort  in  Colorado 
increased  the  number  of  known  Rocky 
Mountain  capshell  populations  in 
Colorado  from  one  to  five,  with  four  bf 
these  populations  apparently  in  "good 
health"  and  occurring  on  National  Park 
Service  or  U.S.  Forest  Service  lands 
(Pioneer  Environmental  Services  1993, 
Riebesell  and  Kovalak  1993).  The  fifth 
population  is  located  on  privately 
owned  land  and  appears  to  be  the  only 
Colorado  population  that  is  in  peril. 


A  status  survey  conducted  at  Lost 
Lake,  Montana  in  September  1992  found 
that  Rocky  Mountain  capshell 
population  to  be  stable.  This  population 
is  estimated  to  contain  between  20,000 
and  40,000  individuals,  based  on  the 
number  of  snails  found  per  square  meter 
and  the  amount  of  available  habitat 
(A.H.  Clark,  Ecosearch  Inc.,  in  litt., 
1992). 

New  information  provided  by  Jasper 
National  Park  personnel  in  Canada 
indicates  at  least  one  Rocky  Mountain 
capshell  population  still  exists  within 
the  Park  and  there  is  the  likelihood  a 
second  population  (N.  Manners.  Jasper 
National  Park,  in  litt,  1993).  A  few 
specimens  were  also  found  under  a 
bridge  in  another  area  outside  the  Park 
in  1991  (Paul  and  CUfford,  1991).  Thus. 
Alberta  appears  to  harbor  at  least  two, 
and  possibly  three.  Rocky  Mountain 
capshell  populations. 

A  previously  unreported  Rocky 
Mountain  capshell  population  appears 
to  occur  at  Purden  Lake,  British 
Columbia  (Clarke  1992b).  However,  the 
Service  has  been  unable  to  obtain  any 
information  on  its  population  status. 
The  three  populations  previously 
reported  to  occur  in  Quebec  and  the  two 
in  Ontario  apparently  still  exist,  but  the 
status  of  each  population  is  not  known. 

With  the  discovery  of  4  new 
populations  in  Colorado,  1  in  Alberta, 
and  1  in  British  Columbia,  and  the 
possibility  of  1  or  2  populations  still 
existing  in  Jasper  National  Park,  the 
number  of  reported  Rocky  Mountain 
capshell  populations  has  increased  from 
7  to  at  least  14  in  less  than  1  year. 

Summary  of  Factors  Affecting  the 
Species 

The  following  information  is  a 
summary  and  discussion  of  the  five 
factors  or  listing  criteria  as  set  forth  in 
section  4(a)(1)  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  and  their  applicability  to  the  current 
status  of  the  Rocky  Mountain  capshell. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  Peterson  Lake,  Colorado, 
population  may  be  nearly  extirpated 
and  a  survey  in  June  found  only  three 
live  specimens  and  one  empty  shell 
after  12  hours  of  intensive  searching 
(Clarke  1992a).  Subsequent  surveys 
foimd  a  few  more  individuals,  some 
were  at  deeper  depths  than  found 
previously  (Pioneer  Environmental 
Services  1993;  G.  Hopkins,  Pioneer 
Environmental  Services,  in  litt.,  1993). 

Activities  which  might  have  caused 
the  decline  of  the  population  in 


Peterson  Lake  include  rc'ad  maintenance 
(salting/sanding  and  grading),  ski  resort 
activities  (water  depletion  and  treated 
waste  water  discharge  into  the  lake), 
landscaping,  mining,  lake  drawdovms, 
and  darn  raising  which  resulted  in  the 
subsequent  flooding  of  the  enlarged  lake 
basin.  Since  the  present  management  of 
Eldora  Mountain  Resort  look  over 
operation  of  the  ski  area  in  1991,  the 
water  quality  of  the  lake  has  improved. 
Present  information  indicates  thai  the 
species  may  again  be  increasing  due  to 
an  improvement  in  the  water  quality  of 
the  lake.  Future  surveys  will  be 
necessary  to  verify  this. 

Aside  from  the  population  at  Peterson 
Lake,  none  of  the  other  13  remain)r!g 
populations  are  thought  to  be 
significantly  impacted  by  the  present  ox 
threatened  destruction,  modification,  or 
curtailment  of  habitat. 

B  Chenitilization for  Commercto}, 
HecreationoJ.  Scientific,  or  Educotiorioi 
Purposes 

Some  of  the  lakes  inhabited  by  the 
Rocky  Mountain  capshell  receive 
fishing,  camping,  and  swimming 
activities,  but  this  factor  is  not  thought 
lo  be  a  threat  to  the  continued  existence 
of  the  Rocky  Mountain  capshell 

C  Disease  orPiedaUan 

The  introduction  of  trout  may  have 
been  one  of  the  factors  that  contributed 
lo  the  decline  of  the  Rocky  Mountain 
capshell  in  Peterson  Lake.  Aside  from 
this  population,  disease  or  predation  is 
presently  not  a  threat  to  any  of  the  other 
1 3  Rocky  Mountain  capshell 
populations. 

D.  The  Inadequacy  of  Existing 
Eegulotory  Mechonism& 

The  Service  believes  thai  the  four 
newly  discovered  populations  in 
Colorado  are  safe  from  human  impacts 
since  they  occur  on  National  Park 
Service  and  U.S.  Forest  Service  lands. 

The  population  in  Glacier  National 
Park  is  protected  by  Park  Service 
regulations.  With  the  exception  of  the 
one  or  two  populations  within  Jasper 
National  Park,  the  Canadian  populations 
apparently  do  not  have  any  regulatory 
protection.  The  lack  of  regulatory 
mechanisms  is  not  known  to  be  a  threat 
at  this  time,  but  could  change  at  some 
point  in  the  hilure. 
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Peterson  Lake  include  read  maintenance 
.(salting/sanding  and  grading),  ski  resort 
activities  (water  depletion  and  treated 
waste  water  discharge  into  the  lake), 
landscaping,  mining,  lake  drawdowns, 
and  darn  raising  which  resulted  in  the 
subsequent  flooding  of  the  enlarged  lake 
basin.  Since  the  present  management  of 
Eldora  Mountain  Resort  took  over 
operation  of  the  ski  area  in  1991,  the 
water  quality  of  the  lake  has  improved. 
Present  information  indicates  thai  the 
species  may  again  be  increasing  due  to 
an  improvement  in  the  water  quality  of 
the  lake.  Future  surveys  will  be 
necessary  to  verify  this. 

Aside  from  the  population  at  Peterson 
Lake,  none  of  the  other  13  remaining 
populations  are  thought  to  be 
significantly  impacted  by  the  present  or 
threatened  destruction,  modification,  or 
curtailment  of  habitat. 

B.  Oierutilization  joi  Con-mercjol. 
Recreational,  Scientific,  oi  EJucotiortoI 
Purposes 

Some  of  the  lakes  inhabited  by  the 
Rocky  Mountain  capshell  receive 
fishing,  camping,  and  swimming 
activities,  but  this  factor  is  not  thought 
to  be  a  threat  to  the  continued  existence 
of  the  Rocky  Mountain  capshell 

C.  Disease  orPiedction 

The  introduction  of  trout  may  have 
been  one  of  the  factors  that  contributed 
to  the  decline  of  the  Rocky  Mountain 
capshell  in  Peterson  Lake.  Aside  from 
this  population,  disease  or  predation  is 
presently  not  a  threat  to  any  of  the  other 
13  Rocky  Mountain  capshell 
populations. 

D.  The  Inadequacy  of  Existing 
Kegulotory  Mechanisms. 

The  Service  believes  that  the  four 
newly  discovered  populations  in 
Colorado  are  safe  from  human  impacts 
since  they  occur  on  National  Park 
Service  and  U.S.  Forest  Service  lands. 

The  population  in  Glacier  National 
Park  is  protected  by  Park  Service 
regulations.  With  the  exception  of  the 
one  or  two  populations  within  Jasper 
National  Park,  the  Canadian  populations 
apparently  do  not  have  any  regulatory 
protection.  The  lack  of  regulatory 
mechanisms  is  not  knowTi  to  be  a  threat 
at  this  time,  but  could  change  at  some 
point  in  the  future. 


E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

At  Peterson  Lake,  severe  drought 
coupled  with  the  winter  water 
drawdown  form  the  lake  by  Eldora  Ski 
Resort,  has  on  occasion  lowered  the 
water  level  dramatically.  These  events 
have  exposed  the  Rocky  Mountain 
capshell  to  dehydration  and  freezing 
conditions.  !n  1979,  the  existing  access 
road  adjacent  to  Peterson  Lake  was 
paved.  This  expedited  nmoff,  thus 
increased  the  natural  sedimentation 
process  plus  adding  an  influx  of 
possible  salt  and  sand  contaminants 
into  the  lake. 
»     When  the  SO-day  finding  was  made, 
the  Service  believed  that  the  two 
populations  in  Jasper  National  Park  had 
been  eMirpeted  due  to  thp  lakes  they 
inhabited  being  poisoned  However, 
new  information  hes  shown  that  neither 
lake  was  poisoned. 

The  Rocky  Mountain  capshell 
populcilion  in  Peterson  Lake  may  be 
threatened  by  natural  or  manmade 
factors,  but  none  of  the  other  13  known 
populations  are  thoup^l  1c  be  threatened 
by  any  of  these  factors. 

Finding 

Emergency  listing  is  allowed  under 
the  Act  whenever  immediate  protection 
is  needed  to  prevent  extirpation  of  a 
species.  For  an  invertebrate  species, 
endangerment  must  be  considered 
throughout  the  range  cf  the  species 
rather  than  for  a  single  population. 

Considering  informstioa  previously 
discussed  in  this  notice,  only  the 
Petersen  Lake  population  of  the  14 
known  Rocky  fountain  capshell 
populations  is  thought  to  be  subject  to 
possible  endangerment  or  extinction  in 
the  foreseeable  future.  Also,  in  less  than 
one  year's  time,  the  number  of  reported 
populations  increased  from  7  to  14- 
Since  little  is  known  about  the  biology, 
ecology,  and  distribution  crf^  the  Rocky 
Mountain  capshell,  and  since  recently 
discovered  populations  in  Colorado, 
Alberta,  and  British  Columbia  point  to 
a  wider  geographical  distribution  than 
previously  thought,  the  Service  believes 
that  additional  populations  exist  in 
suitable  habitat  in  the  United  States  and 
in  Canada. 

Af^er  reviewing  the  petition, 
accompanying  documentation, 
reterences  cited  therein,  and  research 
findings,  the  Service  concludes  that  the 
petition  requesting  that  the  Rocky 
Mountain  capshell  be  listed  as  an 


endangered  species  on  an  emergency 
basis  throughout  its  range  is  not 
warranted.  The  pietitioners  also 
requested  that  critical  habitat  be 
designated.  In  the  future,  if  a  wananted 
finding  is  made  for  the  species,  then 
designation  of  critical  habitat  would  be 
addressed  in  the  subsequent  proposed 
rule.  Af^er  arriving  at  the  not  warranted 
finding,  tlie  Service  changed  the 
species'  candidate  status  from  category 
2  to  category  3C. 

The  Service's  12-month  finding 
contains  more  detailed  information 
regarding  the  above  decisions  A  copy 
may  be  obtained  from  the  Service's 
Golden  ofike  (see  ADDRESSES  obcvf^  1 
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Rural  Electrincation 


Admimstration 


Arizona  Electric  Pov^er 
Inc  ;  Finding  of  No  S 


AGENCY:  Rural  Eleclri  Icatjon 
All  ministration,  USD  \ 

ACTION:  Notice  of  Fin  ling  »f  No 
Significant  Impact. 


ti 


SUMMARY:  Notice  is  h 
tlie  Rural  Electrifi 
{REA)  has  amended  i 
significant  impact 
February  3, 1993.  vvi 
[lOtentiaJ  environmedtaJ 
resulting  from  a 
Klectric  Power  Coopetj 
(AEPCO).  to  construe 
new  ash  and  scrubbe 
farilily  ad|acent  to  iU 
Generating  Station. 


FOR  FURTHER  INFORMA  PION 
[.a-.vrence  R.  Wolfe.  C 
Knvironxnentai  Comp 
Electric  Staff  Drvisioi 
South  Agriculture  Bii 
Klectrificatiort  Admii 
Washington.  DC  202*) 
720-1784. 


SUPPLEMENTARY  INFOf  MAT10N:  The 
Apache  GcDerating  S  ation  is  located 
approximately  11  mi  es  southeast  of  the 
Town  of  WiHcox  in  C  ochise  County. 
Arizona.  The  prop>os(  d  project  consists 
of  constructing  a  285  acre  disposal 
facility  that  will  inch  de  two  ash  pond 
colls,  an  evaporation  jond,  and  a 
scrubber  sludge  dispc  sal  pond.  Due  to 
site  topography,  the  asove  ground 
height  of  the  disposa 
dikes  will  range  from 
western  border  to  30 


Cooperative, 

gnificant  Impact 


reby  given  that 
cation  Administration 

s  finding  of  no 
(F$NSI)  dated 
respef.t  to  the 
impact 
fjTop^sal  by  Arizona 
ative.  Inc. 
and  operate  a 
waste  disposal 
Ap;K.-he 


CONTACT: 
lief. 

iance  Branch, 
.room  1246. 
Iding.  Rural 
istration, 
.  telephone  (202) 


eastern  border.  The  d  ke  side  slopes  and 
pond  bottoms  will  be  lined  with  high 
density  synthetic  pol  methylene  flexible 
membrane  liners.  Ah  »ve  ground 
pipelines  will  be  usei   to  sluice  the  ash 
iiiid  scrubber  wastes  rom  the  plant  to 


facility's  e.xterior 
5  feet  along  the 
eet  along  the 
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the  disposal  facility.  The  facilit\  is 
designed  as  a  no  discharge  system. 

Alternatives  considered  to  the 
proposed  project  included 
reconstrudion  of  the  existing  ash  and. 
sludge  ponds  (no  action),  total 
conversion  of  the  Station  to  burn  natural 
gas,  sale  of  the  ash  and  scrubber  sludge, 
dry  disposal  of  ash  and  scrubber  sludge, 
and  construction  of  new  disposal 
facilities  at  a  different  location.  REA 
considered  these  alternatives  and 
concluded  in  a  FONSI  published  in  the 
Federal  Register  on  February  12, 1993 
that  con.structing  new  ash  and  scrubber 
waste  disposal  facilities  at  the  AEPCO's 
proposed  site  was  the  preferred 
alternative  to  ensure  continued 
operation  of  tlie  ApatJie  Station's  coal- 
fired  units  and  compliance  with  recent 
aquifer  protection  legislation. 

Subsequent  to  REA's  previous  action, 
an  earth  fissure  was  identified  within 
the  boundaries  of  AEPCO's  preferred 
site.  This  issue  wasconsidered 
significant  enough  for  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ)  to  require  an  onsite 
inve.stigation.  RE.^  decided  to  reevaluate 
the  proposed  project  based  on  the 
results  of  that  investigation.  The 
amended  FONSI  is  based  on  a  review  of 
the  following  information:  (1) 
Combustion  Waste  Disposal  Facility 
Fissure  Investigation;  (2)  Public  Hearing 
Transcript  on  the  draft  Aquifer 
Protection  Permit  (APP):  (3) 
Responsiveness  Summary  prepared  by 
the  ADEQ  in  response  to  public 
comments  on  the  draft  APP;  (4)  Final 
APP  issued  on  April  22. 1994;  and  (5) 
other  permits  and  approvals  issued  for 
the  proposed  facility  and  referenced  in 
the  FONSI.  REA  independently 
evaluated  the  above  listed  documents 
and  other  available  information  and 
believes  that  modified  design  and 
additional  monitoring  requirements 
included  in  the  A.F^  will  ensure  that 
future  expansion  or  movement  of  the 
fissure  and  associated  seepage  from  the 
ponds  is  detected.  These  measures 
should  preclude  the  potential  for 
adverse  impads  to  groundwater  quality 
in  the  vicinity  of  the  proposed  facility. 

In  accordance  with  REA 
Environmental  Policies  and  Procedures 
for  Electric  and  Telephone  Borrowers,  7 
CFR  Part  1794.  AEPCO  published 
notices  in  the  San  Pedro  Valley  News 
Sun  and  the  Willcox  Range  News  on 
Mav  5  and  12, 1994.  The  notices 


announced  REA's  decision  to  reassess 
its  FONSI  determination  of  February  12. 
1993,  described  the  documentation 
upon  which  the  reassessment  would  be 
based,  and  identified  locations  within 
Cochise  County  at  which  these  materials 
could  be  reviewed.  The  comments 
received  did  not  identify-  any  issues  or 
concerns  relating  to  the  project  that:  (1) 
had  not  been  addressed  by  the 
appropriate  regulatory  authority:  or  (2) 
had  not  beeji  previously  brought  to 
REA's  attention. 

A  copy  of  the  amended  finding  of  no 
significant  impact  is  available  for  review 
at,  or  can  be  obtained  from,  REA  at  the 
address  provided  herein  or  from  Mr. 
Mark  W.  Schwirtz,  Arizona  Electric 
Power  Cooperative.  Inc..  1000  South 
Highway  80.  P.O.  Box  670.  Benson. 
Arizona  85.fi02,  during  normal  busine.ss 
hours. 

Dated:  luiy  1,1994. 
Adam  M.  Goledner, 

Deputy Adriinistnitor.  Prog:-um  Operations 
[FR  Dik;.  94-16732  Filed  7-11-94:  8:45  tun] 
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Copperative  State  Research  Service 

National  Agricultural  Research  and 
Extension  Users  Advisory  Board; 
Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6,  1972 
(Public  Law  92^63,  86  Stat.  770-776). 
as  amended,  the  Office  of  Grants  and 
Program  Systems,  Cooperative  State 
Research  Service,  announces  the 
following  meeting: 

Wime:  National  Agricultural  Research  and 

ExtetHiion  Users  Advisory  Board 

(hereafter  referred  to  as  the  UAB) 
Date:  August  18-20, 1994 
Time:  August  18 — 8  a.m.-4:30  p.m. 
August  19 — 8  a  jn.-4;l}0  pjn. 
August  20 — 8  a.m.-l  2  noon 
Place:  August  18  (site  visiis);  Colorado  State 

University,  Fort  Collins.  Colorado 
August  19:  Colorado  Water  Resources 
.    Institute  (8  a.m.-n  :30  a.m.),  410 

University  Services  Center,  Fort  Collins. 

Colorado 
Agicultural  Research,  Development. 

Education  Center  (1  p.m.-2:30  p.m.), 

4616  NE  Frontage  Road,  Fort  Collins. 

Colorado 
USDA-ARS  National  Seed  Storage 

Laborator}'  (3  p.m.-4:30  p.m.).  Ill  South  . 

Mason.  Fort  Collins.  Colorado 
August  20;  Rocky  Mountain  Forest  and 

Range.  Experiment  Station  (8  a.m.-12 
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iii»uj.  240  West  Pro-spevt  !^J;}^i,  For! 
<>))!ins,  Color:ido 

■fy/j^  ofMerting:  Opon.fo  t!>i!  p»b)i'..  V'-r^^y, 
may  participate  in  fbc  meeting  .is  tinn 
•iiul  Sparc  jiermit. 

(>'W(M;ifc'i?fs:The  public  may  Uio  ii/iitton 
<:oninie!its  before  ixafter  the  tiio-Jttn^ 
with  the  contact  p^^rson  narood  b«?ioiv. 

P'ltpose:  Reviovv  agiii  iiltunil,  torosti>,  u-  ■) 
range  research  and  ext^iision  p)ih;riUi-<- 
<:onduf:tetl  by  the  Coloraih)  Sf,i?'> 
I  Inivofsity  (,'oJ!cse  of  .Agriuultiir;;! 
.Si.icua's,  DSDA  Agrii,iil»ur:il  Rcsimk  !; 
Service  National  .Seed  LaliDralory,  .tii.i_ 
\  ISDA  Forest  .Servii  e  Rot  Vy  Moimt.iii) 
l*'ote:;t  .md  K,irgo  Evperinionf  St.if  i.ju 

( .■^utoi't  Porsou  for  Af^eD'hi  nni  ,\f'ir'' 

lii}o>nHiTinn\U.  Marsh. ill  T.irki)!;;'<)... 
I'lxeruti^'C  D inn  tor,  .S»  ii-iKi.-  ami 
lyliiration  .\dvi«.jr\  ( ^oriniitli-w,  KiWr. 
:il»)A.  A.JjiJiuisfr.itioi)  Bu;l.!)ni^  U.S 
Dviiiirtment  ut  -A^rii  uirure,  VVa!;hii)}>:')'i 
IX:  20250-21^01):  Tflephono  i/<;»2l  I'.'-l 

.u.a4 

l>jnc  in  VVa'il)m}:!oi).  Di;.  !(;i>-  Ki  <^  >,  ••i 
)i!ly  I'J'M 

|ahn  Patrick  |ord>>n, 
AthniiiisUvtnr. 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Ad.Tiinislration 

Electronics  Technical  Advisory 
Committee;  Closed  Meeting 

A  meeting  of  the  Ele«.tronij.s  |   , 
Pechnital  Advisory  Committee  kvill  Ix 
held  August  3,  1904,  .it  9  n.m..  in  lh»> 
Herbert  C.  Hoover  Building,  Room 
1617M-2,  14th  Street  and  PenMsylvrK.i.f 
Avenue.  NW.,  Washington.  DC.  ihi' 
Committee  advises  the  Offii.e  of 
Technology  and  Policy  Analysis  with 
nispet;t  to  technical  questions  which 
affect  the  level  of  export  contmls 
appliiiible  to  electronics  and  n'lntfd 
»^uipimmt  or  technology. 

The  Committee  will  meet  only  in 
Exet:utive  Session  to  discuss  m-itler";     ^ 
properly  classified  under  Executive 
Orrfer  123.56.  dealing  with  the  U.S.  and 
CCX  OM  control  program  and  sfr;itegic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrent  i*  ql 
the  delegate  of  the  General  Coun.sel. 
formally  determined  on  January  r».  1994. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amtnided. 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof. tlealing  v.iib  the 
classified  materials  listed  in  5  U.S.C 
552b(c)(l> shall  be  exempt  from  thi^ 
provisions  relating  to  public  meetir:*;^ 
found  in  section  10(a)(1)  and  (a)(3),  ul 
the  Federal  Advisory  Committee  Ai  i 
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•iixm),  2-;0  West  PriKpet  R>xid.  Fori 
<k)l]ins,  Colorado 

rype  of  Me:'ting:n]yt>.n.ro  \\ni  p.)b)i'..  »'';)-»ii)!<s 
may  partkipate  in  tbf  meeting  .js  >i!V(^ 
.iiui  spat :o  permit. 

iloiiiments:Thii  public  may  Oio  xvntton 
<:onini(!!ifs  before  ix  after  the  nio^Jtiiv^ 
with  the.<;onta(;t  p«'rson  named  b«3loiv. 

P'jipose.  Review  agiiciiltural,  tbrosti>.  atii 
i"an;>e  research  and  extoi)t,ion  pnTi^raois 
"londucted  by  the  Coloraiii)  SMte 
University  (ioJleRC  of  A^^rioilturnJ 
Siiouces,  DSDA  Af^rii.iiltur.il  Kcse^inl* 
Service  National  Seed  Laliorafiiry,  a(id_ 
tlSDA  Forest  Servii  e  Kot  Vy  Mrumtain 
Kote::f  and  Rnnge  Experiment  St.jtion 

I inntnfi  ZVrso"  for  Aff^viii  nni  Sl'iro 

ln)o<nHiTiiVi\U.  Marshal!  Tarkir);»fi)i.. 
(•'xeruli^/C  Dinntor,  Sj  ii'ijix'  anil 
^duration  Advi«.)r\  ( jir.-.mitt ■•«»;,  KiWei 
;UhA,  AdjiiijiiNtMtion  Biidi!));^  H.S 
IX'lJiiftinent  ot  A^rn  iiituie,  VVashii)>'%)'i 
IX:  2025«>-2:^0«»:  TV'lepboiK'  (J<j>2)  7:in 

.«.a4 

l)tjiie  in  VVa-ihiivion,  n.l.!.  il;i<-  |i5i^->.  nt 
)i!ly  1'J'M 

|ohn  Patrick  Jordan, 

Aihninislrntnr. 

H'R  IV)i  .  <»4-l(.H4')  lll.'d  7  -t  I'M  «4'>,.,»,| 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Admintstratior> 

Electronics  Technical  Advisory 
Committee;  Closed  Meeting 

A  nioeting  of  the  Elet.lronit  s 
Tui.hniixil  Advisory  Comniitfwi  wil!  |>i 
held  August  3,  1904,  at  9  a.m..  in  Iho 
Herbert  C.  Hoover  Building,  Room 
1617M-2, 14th  Stroef  and  Pennsylv,->.ii.* 
Avenue.  NW.,  Washington.  D('.  Ihi' 
Commiltfie  advises  the  Office  of 
Technology  and  Policy  Aiinlysis  uiih 
r»ispe«,1  to  technical  questions  vhich 
affect  the  level  of  export  contrnls 
applicitble  to  electronics  .nnd  relnt.-d 
»*quipinent  or  technology. 

The  Committee  wil!  meet  onlv  in 
Executive  Session  to  discuss  matter^     ^ 
properly  classified  under  Executive 
Orffer  l"23.'if).  dealing  with  the.  U.S.  and 
COtOM  control  progran)  and  stntfegic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  ol 
the  delegate  of  the  General  Coun.sel. 
formally  determined  on  January  fi.  1994, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  sferies  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof. tlealing  with  the 
classified  materials  listed  in  5  U.S.C 
552b(c){l^shall  be  exempt  from  ttie 
provisions  relating  to  public  meetings; 
found  in  section  10(a)(1)  and  (a)(3),  ul 
the  Feder.il  Advisory  Committee  Ad 


The  leniaijiing  sories^  of  «ie*»»mgs  or 
portions  theiijof  will  be  open  to  the 
ptibljc. 

A  »X)py  of  the  Notice  ot  I>;lerniinati<J)i 
lo  close  meetings  or  portions  of 
meetings  of  the  Committ(w  is  available 
torjjublii;  inspection  and  copying  in  tl;-^ 
( 'ontral  Reference  and  Re«'or«fs 
Inspection  Facility,  Roosn  11020,  H  .S 
Oepartmc'jit  of  Commerce,  VVashingto;).. 
IM".  For  further  information,  i^ill  202- 
4tl2--2r>83. 

Date.i  )uly  7,  }4m 
BKMy  Ferrell, 

/Jinx /,)) ,  TtH:'nni'i)t Advisory  ( .<ny'ntm< ii I hxt 
!FR  )>i.  -M-  !»i8n:<  tiled  7   1 1   'M   HJ".  .»t.\ 
BtLLISiG  COOE  3S10-OT-M 


Regulations  and  Procedures  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meedng  of  the  Regulations  anci 
Pro«;eduTes  Tetjhnicid  Advisory 
Omnnitttje  will  Ix^  held  August  2.  IOmj 
at  9  a.m..  in  ihe  Herl)«»:1  C  lloover 
Building,  Room  38H4, 14th  Street  .ii.d 
Pennsylvania  Avenue,  N\V., 
Washington,  IX;.  The  Qjmmittee 
advises  the  OlTirie  of  Technology  and 
Polii  y  Analysis  on  implementation  ot 
(he  Export  Administration  Regulations 
(EARS)  and  provid"N  for  continuing 
n^view  to  update  the  F.'\R.S  as  nivded. 

Agenda 

1  ( IjTening  roni;j;l.s  by  the Jt-h.iirmaii 

2  Pnjsenl3ti«)n  u)  paii«ns  or  i  o>nniiMit<  in  f  c 

puhli*. 
J  K<>ports  froiT;  KiTAC!  M.orkiiig  j;roi!)>s 
4   I  'pd.i1«?  on  Export  Aitmiiiistration  .At  t 

(EAA)  aiHJ  Bureau  oi  ExjkhI 

Adniinistr.itio.o  (BXA)  rr;!or;;ani2ai)ttn 
h.  1  Ipdate  on  C>p<)rt  .•Xdministraliun 

R<;gi)lat>ons  (EAR)  and  other  issues 
h  Dis»  iission  on  foreign  piilii  y  contnifs 

(.Stale  Di'pifrtnient) 

Ey.fitjiiUvfi  Sfi^'iion 

7  Discussion  of  rr-altcTs  piopejly  classdieit 
under  Exocut.'ve  Order  12356,  dealing 
with  the  I)  .S.  and  QICOM  control 
progiam  and  strale;;ir  critiTia  related 
-  ( hereto. 

The  General  Session  oT  the  nteeting 
will  be  open  to  (he  public  and  a  limitetl 
numberof  seats  will  be  available.  Tothe 
extent  that  time  pennits.  members  of  the 
pdblic  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
hi-  submitted  at  any  lime  before  or  after 
the  meeting.  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  addres*.: 


Ms.  Lee  Ann  Carj>enler,  TAG  IhuV  - 
ODAS/KA,  Room  3H80C,  Bureau  of 
Kxpoii  Administration,  U.S.  I>parfineii< 
of  Commerce,  Washington,  IX'  202 10 

Tho  Assistant  Secmtary  tor 
Administration,  with  the  i;onrurn?ni>'  cvt 
ihe  delegate  of  the  lieneral  C^ounwil. 
form.jMy  determineil  on  Januai-y  IH, 
1993,  pursuant  to  Se«  tion  10(d)  of  the 
Federal  Advisory  Conni^ittee  Ait,  as 
•nnended,  that  the  series  of  mocMings  ni 
portions  of  m<>«»tings  of  the  Conm)it(f>i> 
a)id  of  .Tuy  .Sul)«;ommittees  thertnif, 
dealing  with  the  cla.ssiiled  materi.iK 
listed  i;J  .5  U.S.C  .').'i2b{c)(l)  shall  Ik- 
exempt  from  the  provisions  n.'lat»ngtt> 
j)iji)l»>  ;inx>tii»gs  found  in  section 
lO(a)ll)  and  (a)(3),  of  the  Federal 
Advisory  C>)m)nittc>e  Act.  Tlte  r»!nt:iniing 
vries  of  meetings  or  portions  (h^'reof 
will  1)1'  «ip<M)  to  the  public. 

A  I'jipy  of  the  Notice  of  Oetenui nation 
to  close  meetings  or  portions  of 
meetings  ol  tbe  Committee  is  availablc 
for  public  inspection  and  copying  in  tl>i 
Ontral  Reference  and  Re<:ords 
Inspet  tion  Fjciiity,  Room  B020.  US 
Dep.'jrtnMmt  of  t;«)inmerce,  Washington, 
lie.  F^or  furfhei  infonnation,  call  Lee 
Ann  C.n)>enter  at  (202)  482-2.'>H3. 

n.i1'd  July  7,  Ti-iA  < 

Wk'lly  Femcli, 

Dirtiiioi,  Tfi:hiitiijl  Advise  irv  Connnillti-  l.'ini 
\rH  I>)t    if4-iii8iM  Filed  7- !  t-<M,  a:45  .m] 
BILLING  COOE  3610-OT-M 


Transportation  and  Related  Equipment 
Technical  Advisory  Committee; 
Pattially  Closed  Meeting 

A  meetjng  of  the  Transportaiion  and 
Related  Equipment  Technical  Advisory 
C«)miP>t1«?e  will  he  held  August  4.  1994, 
9  a.m.,  in  the  Herl>crt  C.  Hoover 
Building,  Room  7f.l7iM(2),  14lh  .Sini ! 
and  Pennsylvania  Avenue  NW  , 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  iinri 
Policy  Analysis  with  respect  lo 
fechni«jal  questions  which  affiw;!  (he 
level  oi  export  controls  applicable  lo 
Iransporiafion  a):d  related  equipmeni  tti 
technology. 

General  S<>s.s>on 

1.  Operji^ii;  Remarks  hy  (be  Chainn.^i) 

2.  IntTiM^Dt  tion  of  Members  and  Visitors 

:c  Presontrition  of  R.ipers  or  Commi'ms  In  ihi- 

Pubiir; 
4  Disijiission  ot  retiint  nivisiuns  to  tin- 

Evwat  Administration  Regulaffonv 

JEAS) 
h:  Discussion  of  BXA  reorganizatioit 

Executive  .Session 

H  Disi.'.ission  of  matters  properly  <  !ils«.^^•■•l 
under  Exeinitivr  Order  1235fi,  de.:.;:- 
with  I  I.S.  and  (/X'XIM  control  pr(  -  .      - 
and  sJratoRir  rri'rwi;  nUaled  the'-f'> 
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The  General  Sess 
v\ill  be  open  tolhe 
miinber  of  seats  vvil 
cxtem  time  permrts 
publii:  may  present 
the  Committee.  W 
Ik;  submitted  at  any 
the  meeting.  Hou'e\|e 
distribution  of  pub! 
materials  to  Commi 
Cionimittee  suggests 
your  public  present  jti 
weeks  prior  to  the 
following  address: 
Ciarpenter.  TAG  Un 
3H86G.  Bureau  of  E 
Administration,  U.i 
Commerce.  Washin 

The  Assistant 
.Xdininistralion.  wi 
thedi'iegate  of  the 
torni.iily  determin 
pursuant  to  sedion 
Ad\  i.sory  Committ 
that  the  series  of  miet 
meetings  of  the  Corim 
.Subcommittee  the 
( lassified  materials 
.1.52(c)(1).  shall  be 
provisions  relating 
found  in  sections  1 
thf  Federal  Advi 
I  he  remaining  ser 
[lortions  thereof  wl 
iiiiblic. 

.\  copy  of  the  No  i 
to  (.lose  meetings  o 
iiieetings  of  the  Goi  i 
lor  public  inspect! 
Cle.'itral  Reference  < 
Iii«ipection  Facility. 
Department  of  Gon 
DG.  For  further  inf 
tlie  minutes  call  [2{ 

Ddtfd:  July  7.  1994 
I.ee  Ann  Carpenter. 

Ai  till':  Diwctor.  Ttch 
(^omniittff  I'nit. 
il  RD(h:  94-168.14  Ti 
BILLING  CO0£  3Sie-0T-M 
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National  tnstitute  q1  Standards  and 
Technology 


Government  Owned 
Available  for  Licen  s 


AGENCY:  National  1 
<iiid  Technology.  C4m 
action:  Notice  olg|v 
inventions  availabi 
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IS 


SUMMARY:  The  inv 
.ire  owned  by  the 
represented  by  the 
Cionimerce,  and  are 
l'i:ensing  in  accord 
-;()7  and  37  CFR  Pah 
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404 1o  achieve 


expeditious  commercialization  of 

results  of  federally  funded  n?seardi  and 
-development. 

FOR  FURTHER  INFORMATION  CONTACT: 
"Technical  and  licensing  information  on 

these  inventions  may  be  obtained  by 

writing  to:  Marcia  Salkeld.  National 

Institute  of  Standards  and  Technology. 

Office  of  TecJanology 

Gomroercializatioa,  PhvsFcs  Building, 

Room  B-25R.  Gaithersburg.  MD  20899; 
-Fax  301-869-27.S1.  Any  request  for 

information  should  inchide  the  NIST 

Docket  No.  and  Title  for  the  relevant 

invention  as  indicated  below. 

SUPPLEMCNTARY  INFORMATION:  The 

inventions  available  for  licensing  are: 

MST  Docket  .Vo.  S 1-001 

Title:  Improved  Oscillating  Tube 
Densimeter 

Dfscriptinn:  The  oscillating  tube 
densimeter  provides  a  unique 
measurement  of  fluid  density.  The 
invention  consists  of  an  electrically 
conducting  tube,  through  which  the 
fluid  is  passed,  surrounded  by  a 
magnet.  A  current  passed  through  the 
tube  thus  generates  electromagnetic 
fon:es.  These  fon:es.  in  turn,  generate 
a  resonant  frequeno  in  the  tube 
which  can  be  accurately  determined 
through  a  measurement  of  the 
induced  voltage.  Since  the  resonant 
frequency  is  dependent  on  the  density 
of  the  fluid,  it  can.lhus  be  correlated 
to  this  induced  voltage. 

A7Sr  Docket  .\'n.  92-008 

Title:  Sensing  of  Gas  Metal  Arc  Welding 
Pro{:essGharacteri sties  for  Welding 
Process  Gontrol 

Description  A  method  of  monitoring 
and  controlling  the  gas  metal  arc 
welding  process.  The  weld  electrical 
signals  contain  information  on  the 
welding  process  characteristics.  This 
invention  inonitors  tl)e  welding 
process  using  a  personal  Computer 
and  develops  control  responses  from 
the  information  contained  in  these 
signals.    . 

XIST  Ducket  So:  92-OJh 

Title:  Oxygen-Containing  Organic 
(iompounds  As  Boundary  Lubricants 
for  Silicon  Nitride  Ceramics 

Description:  Several  oxygen-containing 
compounds  have  been  identified  as 
having  boundary  lubricating 
<:apability  with  silicon  nitride 
ceramics.  Effective  lubrication  can  be 
obtained  over  a  range  of  molecular 
weight  and  concentration,  with  some 
compounds  suitable  at  concentrations 
of  as  little  as  1%  in  a  paraffinic  oil. 

MST  Docket  \o.  92-038 

Title:  Optical  Technique  for  Monitoring 
Electrochemical  Interfaces 

Description:  This  invention  allows  real 
time  measurement  of  the  progress  of 


a  chemical  reaction  at  an 
electrochemical  interface.  This  is 
done  by  utilizing  a  coherent  light 
.source,  without  removing  the  solid 
interface  from  the  sample  and  without 
stopping  the  chemical  reaction.  The 
light  sources  used  in  the  invention, 
which  can  include  a  helium  neon 
laser  or  a  solid  state  laser,  monitor  tlie 
progress  of  a  reaf:tion  by  detecting 
changes  in  reactionary  surface 
roughness  and  polarizability.  A  wide 
range  of  tAemical  reactions  may  be 
measured,  including.  for«xampl.e. 
metal  finishing,  electrochemical 
machining,  corrosion  protection, 
metaldeposition.  electrochemical    , 
production,  waste  water  treatment,  or 
eledrpwimng. 

MST  Docket  No.  92-050 

Title:  Compton  Scattering  Tomography 

Description:  New  NIST  technology 
generates  tomographic  images  of  solid 
objects  that  can  only  be  examined 
from  a  single  side.  Based  on  Compton 
scattering  of  gamma  rays  of  X-rays, 
the  NIST-generated  images  reveal 
different  densities  within  a  material. 

NIST  Docket  No.  92-051 

Title:  Methods  and  Electrolytic 
Compositions  for  Electrodepositing 
Chromium  Coatings 

Description:  A  new  NIST  process 
deposits  chromium  plating  up  to  6<)0 
microns  thick,  without  using  or 
generating  carcinogenic  byproducts. 
The  plating  process  u.ses  non-toxic 
trivalent  chromium  and  the  plating  is 
three  to  four  times  harder,  after 
heating,  than  depositions  using     , 
hexavalent  chromium.    . 

A7ST  Docket  No.  92-052 

Title:  Contat:tle.ss  Magnetically  Coupled 
Linewidth  System 

Description:  Linewidth  measurements' 
are  made  on  integrated  circuit  test 
structures  via  magnetic  coupling, 
removing  the  need  for  electrical 
contacts.  A  potential  soim:e  of 
contamination  is  eliminated  which 
reduces  the  possibility  of  circuit 
damage  during  testing. 

Urftcd:  )ulyb.  1W4 
Samuel  Kramer, 
Associate  Pinfctor. 

|FR  Dor.  94-16846  Filed  7-11-94;  8:4.^  ami 
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COMMrrTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

iuiv6.  1994.  ..      '  -     ' 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(GITA). 

ACTlON:Tssuing  a  dit-ective  to  the 
Commissioner  of  Customs  establishing'a 
limit. 


EFFECTIVE  DATE:  July  13, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 

.   Apparel.  U.S.  Department  of  Commerce. 
(202)  482^212.  For  information  on  the 
quota  status  of  this  limit,  refer  tathe 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 

■  been  requested, -call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Aulbority:  Executive  Order  llHSl  of  March 
A.  1972,  as  amendud;  section  204  of  the 
.Agricultural  Act  of  m^.  as  amended  (7 

r.sc:  1854).     ,     ■ 

Inasmuch  as  no  agreement,  was 
-reached  in  recent  consultations  on  a 
mutually  satisfactory  solution  on 
Ciategories  340/640,  the  United  Stales 
Government  has  decided  to  control 
imports  in  these  categories  for  the 
twelve-month  period  beginning  on  April 
25.  1994  and  extending  through  April" 
24.  1995. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  340/640.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Govemmeol  of  El  Salvador, 
further  notice  will  be  published  in  the  ' 
federal  Register.  ]  - 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
mnnbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hannonized  Tari  ff 
Schedule  of  the  United  State?  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29.  1993).  Also 
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COMMrrTEE  FOR  THE 
IMPLEMENTATION  OF  TEXf  ILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

lulv  6.  1994.  - 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTlON:-Is.siiing  a  directive  to  the 
Commissioner  of  Customs  esfablishing'a 
limit.  ' 


EFFECTIVE  DATE:  Ilily  13.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  CoUinson,  hiternational 
Trade  Specialist,  Office  of  Textiles  and 

.   Apparel.  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  this  limit,  refer  tothe 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 

■  been  requested. -call  (202)  482-^740. 

SUPPLEMENTARY  INFORMATION: 

Aulfaority:  Executivo  Ordor  llfiSl  of  Miirrii 
A.  1972.  as  amended;  section  204  of  tlie 
.■\Hricultural  Act  of  iH.Vi.  as  amended  (7 
ISC.  18.54). 

Inasmuch  as  no  agreement,  was 
-reached  in  recent  consultations  on  a 
mutually  satisfactory  solution  on 
C;ategories  340/640,  the  United  States 
Government  has  decided  to  control 
imports  in  these  categories  for  the 
twelve-month  period  beginning  on  April 
25.  1994  and  extending  through  April" 
24.  1995. 

The  UnUed  States  remains  committed 
to  finding  a  solution  concerning 
Categories  340/640.  Should  such  a 
solution  be  reached  in  consultations 
with  the  GovemmenI  of  El  Salvador, 
further  notice  will  he  published  in  the   - 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tari  ff 
Schedule  of  the  United  State?  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29.  1993).  Also 


see  59  FR  23830,  published  on  May  9. 

1994. 

D.  Michael  Hutchinson, 

Acting  Cimirman.  Coinmittfe  for  tht! 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

ruly6,1994, 

C:omniission«!r  of  (Aistoms. 
Department  of  the  Treostin',  Washington.  DC 
20229.  '       ~  - 

Dear  Commissioner:  I'nder  the  terms  of 
section  204  of  the  Agricultural  Act  of  195fs. 
as  amended  (7  1)..S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  nn  December  20. 
1973.  as  further  extended  on  Decemlwr  9, 
1993;  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3. 1972. 
as  amended,  you  are  directed  to  prohibit, 
effective  on  July  13.  1994,  entry  into  the 
I  inited  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  a)tt<>n  and  man-made  fiber  textile 
products  in  Categories  340/640.  produced  or 
manufactured  in  El  .Salvador  and  expcyrted 
during  the  tweJve-month  period  beginning  on 
April  25,  1994  and  extending  through  April 
24,  1995,  in  excess  of  373.303  dozen  '. 

Textili;  products  in  (iitegories  340/640 
which  have  \)ccn  exported  to  the  United 
States  prior  to  April  25,  1994  shall  not  be 
suhjer.t  to  the  limit  established  in  this 
dire<;ti\o. 

T«'xtile  products  in  Citcgories  340/640 
which  have  hecn  released  from  the  cust(>d\ 
of  the  i;.S.  Customs  Ser\'ice  under  the 
provisictns  of  19  II.S.C.  1148(b)  or  1484{a)(1 ) 
prior  to  the  effective  date  of  this  directive 
shall  not  tx'  denied  entr}-  under  this 
directive.    . 

For  the  import  period  .^pril  25. 1994 
through  May  16. 1994.  you  are  directed  to 
charge  5.258  do.^en  to  Category  340  under  the 
limit  estabii.sh.il  in  this  directive.  There  are 
zero  charges  for  Category-  640  for  the  same 
jM;riod. 

In  carrying  out  the  above  directions,  the 
(xjpuiiissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entn,-  for  consumption  info  the 
(Commonwealth  of  Puerto  Rico. 

Th(!  Committee  for  the  implementation  of 
Textile  Agn?ements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
I '..S.C.  553(a)(1) 

Sincerely, 

D,  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Dck:.  94-16759  Filed  7-11-94;  8:45  ami 
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'  The  limit  ha^  not  been  adju.sted  to  iircoiinl  lor 
liny  import."!  exported  .ifirr  .^pril  24.  1994. 


DEPARTMENT  OF  EDUCATION 
Office  of  Postsecondary  Education 

State  Postsecondary  Review  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  closing  date  for  receipt 
of  State  applications  for  fiscal  year  1994. 

SUMMARY:  The  Secretary  gives  notice  of 
the  clo.sing  date  for  receipt  of  State 
applications  for  fiscal  year  1904  funds 
under  the  State  Fost.secondarv  Review 
Program  (SPRP).  Under  this  program,  a 
State  enters  into  an  agreement  with  the 
Secretary  under  which  a  State 
Post.secondar>  Review  Entity  (SPRE) 
designated  by  the  State  conducts  or 
coordinates  reviews  of  certain 
institutions  of  higher  education  that  are 
either  referred  to  the  SPRE  by  the 
Se<:retar>'  or  selected  by  the  State,  To  the 
extent  of  available  appropriations,  and  a 
State's  allotment  from  those 
appropriations,  the  Secretary  reimburses 
a  State  for  the  costs  incurred  in  carrving 
out  its  agreement. 

A  State  that  desires  to  receive  its 
allotment  under  the  SPRP  for  this  fiscal 
year  must  have  an  agreement  with  the 
Set:retary,  as  provided  under  34  CFR 
667.3  of  the  SPRP  regulations,  and  must 
submit  an  application  to  the  Se<:retar\'. 

The  S€k;retary  is  authorized  to  ac<,-ept 
applications  from  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico. 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands 
(Palau),  provided  it  remains  a  Trust 
Territory.  (The  future  eligibility  of  the 
Republic  of  Palau  will  be  determined  bv 
the  provisions  of  the  Compact  of  Free 
Association.)  Authority  for  this  program 
is  contained  in  sections  494  through 
494C  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA). 
CLOSING  DATE  FOR  TRANSMITTAL  OF 
APPLICATJONS:  An  application  for  fiscal 
year  1994  SPRP  funds  must  be  mailed 
or  hand-delivered  by  September  30, 
1994. 

APPLICATION  FORM:  The  required 
application  form  for  receiving  SPRP 
funds  will  be  mailed  to  officials  of  the 
appropriate  SPRE  in  each  State  at  least 
30  days  before  the  closing  date. 
Applications  must  be  prepared  and 
submitted  in  accordance  with  the  HE.A 
and  the  program  regulations  cited  in 
this  notice.  See.  in  particular.  34  CT"R 
667.12. 

APPLICATIONS  DELIVERED  BY  MAIL:  An 

application  sent  by  mail  must  be 
addressed  to:  Mr.  Kenneth  Waters. 
Branch  Clhief,  Slate  Liaison  Branch. 
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UKipanmenl  of  Educ 
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APPLICABLE  REGULATIONS:  The  followiitg 
rijgidalions  are  applicable  to  the  State 
Postsecondary  Revi<3w  Program: 

(1)  The  State  Postsei  ondary  Review 
Program  regulations  in  34  (.FR  part  667, 
as  published  in  the  Federal  Register  on 
April  29,  1994  {59  FR  2228(i); 

(2)  The  following  provisions  in  the 
Kdmation  Department  General 
Administrative  Regidations  (EDGAR),  in 
34  CFR  parts  76  and  81): 

li)  34  CFR  76.2,  and  76..o0  of  subpart 
A; 

|i>)  34  CFR  76..')00  through  76.r)34. 
76.560,  70.561,  76..563,  and  76.580 
through  76.592  of  subpart  F; 

(iii)  34  CFR  76,701,  76.702,  76.703, 
76.707,  76.720,  76.730,  76.731.  76.734. 
76.760,  and  76.761  of  subpart  G; 

liv)  34  CFR  80.22  of  subpart  A; 

(v)  34  CFR  80  43  a.nd  80.44  of  subpart 
<^, 

Cvj)  34  CFR  80.50  through  80  52  of 
suhp.nrt  D; 

(T)  The  .Stutlenl  Flnain  iai  Assistanf:e 
«;cnera!  Provisions  in  34  CFR  part  668, 
as  pubhsbc'd  in  the  Federal  Register  on 
April  29,  1994  (59  PR  22.348);  and 

•  (4)  The  Institutional  Eligibility 
Provisiojvs  in  34  CFR  pan  600.  as  " 
published  ijt  the  Federal  Register  on 
April  29,  1994  (59  FR  22324). 

Note:  For  purposfs ni  :li.>  SPKP,  !!»•  iffi;, 
■■j;i;)??ti^e,"  as  <i«Tin»vi  wiiti  usmf  m  34  V.VU 
jKirls  7b  and  80.  rofors  only  to  ii  .Siatf 
I'lisfsetwnifary  Ri:vi«»w  Entity. 

FOR  FURTHER  INFORMATION  CONTACT:  Joh)» 
kololos,  U.S.  Department  ot  Cdut;Htion, 
4U0  Mai^'land  Avenue,  S.VV..  Room 
4318.  ROB-3.  Washington.  D.C.  20202- 
5346.  Telephone:  (202)  708-7888. 
Iiitjividtjals  who  use  a 
ftlt^tommunicationsdevii  e  lor  ihetlt:-;!! 
(TDD)  may  call  the  Federal  biformation 
Kt'Iay  Service  (FIRS)  at  1-800-877-8339 
If'Uvt.'en  8  am.  and  8  p.m..  Eastern  time 
-Monday  through  Friday. 

(liuli.sc  )0«Wa-l09U.f-:)) 

[( ..)ti,Jt>j;  t»i  Fedtjtal  Dt)m»!s1ii.  Assistnih  r 

^vuml«;r  rt4.2ti7,  .St.alt>  PixIsiH.undary  Kc\  n'w 

l'ji))i;r.i)i)) 

•  a-)li'i  Inly  h,  l'»if4 
Pavid  A.  LonganecLer, 

yts.s/.s/.in/  Sii  rrtury  jot  Postsecondary 
Fdiif.iitinn 
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DEPARTMENT  OF  ENERGY 

Advisory  Committee  on  Human 
Radiation  Experiments 

AGENCY:  Department  of  Energy. 
ACTION:  NJotice  of  open  meeting. 


SUMMARY:  I  Inder  the  provisions  of  the 
F'edt^r.il  Advisory  Committee  Act  (Pub. 


I..  92-46.3,  86  Stat.  770),  notice  is  heniby 
given  of  the  following  meeting: 
i.}ate  and  Time.  July  25, 1994,  9  a.m- 

5  p.m.;  July  26,  1994,  9  a.m.-3  p.m. 
P/oce;Stouffer  Mayflower  Hotel,  1127 

Conno«:licu1  Avenue,  NVV., 

VV,(shing<on,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Klaidman,  The  Advisory 
(-ommittee  on  Human  Radiation 
Experiments,  1726  M  Street,  NVV.,  Suit.3 
600,  Washington,  IX^  20036.  Telephone 
(202)  254-9795 

SUPPLEMENTARY  INFORMATION:  . 

Purposi*  of  the  Committee 

rhe  Advisijry  Committee  on  Human 
Raiiiation  Experiments  was  esJablishetf 
by  the  President,  Exet:utive  Order  No 
12891,  )annary  15,  1994,  to  ptt)vido 
•idvitxi  and  n^iommendations  on  the 
ethic.al  and  scieutjfir  standards 
applicable  to  human  radiation 
experjn-.enis  larritxl  out  or  sponsored  bv 
the  United  States  Government.  The 
Advisory  C!!ommittee  on  Human 
Radjatjon  Experiments  reports  to  I  he 
Mum:m  Riihation  hrteragency  Working 
t  Jroup,  the  'nemfjers  of  which  include 
the  Set-nit.nry  of  Energy,  the  Secretary  of 
Defense,  the  .Se«;relary  of  Health  and 
Human  Sfrvices,  the  Secretary  of 
Veterans  Affairs,  the  Attorney  General, 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligem  e.  and 
the  Director  of  the  Office  of 
Management  aiitf  Bitdget. 

Tentative  Agpntla 

Monday,  )ulv  ih^Vi-iA 

9  a.m.  Call  tu  Mrdt-r  imdtlpcning  R<?marks 
9:10  a.m.  Brie<i;.gi3n  BavkgrtMimJ  )<--ues. 

Advisory  ixirnniitlei'  Mt^mliiTs 
10:45  a.m.  Bnv,k 
11  a.m.  Briefii  g'lHi  Bat,k<y\>untl  Issues, 

Advisory  «j)n',:Tiittii?  Vleiyilwrs    - 

(continued) 
12:15  p.m.  Lurrh 
1;30  p.m.  Discu«s;i)n,  .Status  antf  .Strategies  of 

Document  CoIIim  lion  anti  Ftrv'iew 

3  p.m.  Break 

3:15  p.m.  DiscusK!t«>,  Status  nntf  Strategies  of 
Document  Co;  li^.litin  ami  Review 
(continued) 

4  p.m.  Public  ConTK^nt  (ri  miniite  rule)   - 

5  p.m.  Meeting  AdjiLiiirnoil 

Tuesday,  July  26,  l"i'»4 

9  a.m.  Opening  Re>v.w)ks 

9:15  a.m.  Discussion.  Sldtiis^f  Document 

Collection  and  Ki-vicw 
10:45  a.m.  Break 
11  a.m.  Discussion.  Stutus  i>f  Document 

Collection  and  Kfview  (continued) 
12:15  p.m.  Lunch 
1:30  p.m.  Discussion.  Srnn.'s  i^f  Document 

Collection  and  Kevii'w  (rontinued) 
3  p.m.  Meeting  AdjtturnfiJ 

A  final  agenda  v\il!  bi*  av.rilable  at  the 
meeting. 


Public  Participation 

The  meeting  is  open  to  the  public. 
The  chairperson  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public 
who  wishes  to  file  a  wTitten  statement 
with  the  Advisory  Committee  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  a  5  minute  oral  statement 
sJiould  contact  the  Advi.sory  Committee 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
at  lea.st  five  business  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcript  ' 

Available  for  public  review  and 
copying  at  the  office  of  the  Advisory 
Committee  at  the  address  listed  above 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC'.,  on  July-7. 1994 

Marci^  L.  Morris. 

Deputy  AdvisoryCommiite^Maiiugrmt^nt 
Officer  '         '  . 

JFK  Doc.  94-16850  Filed  7-11-94:  8:45  am| 
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Federal  Energy  Regulatory 
Commission 

(Docket  No.  EG94-69-000,  et  al.] 

CMS  Generation  Cebu  Limited 
Duration  Company,  et  al.  Electric  Rate 
and  Corporate  Regulation  Filings 

Inly  5.  1994. 

Take  rmtice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CMS  Generation  Cebu  Limitcil 
Duration  Co. 

I  Docket  No.  EG94-69^^)00| 

On  June  24, 1994.  CMS  Generation 
Cebu  Limited  Duration  Company,  330 
Town  Center  Drive,  Suite  1000. 
Dearborn,  Michigan  48126,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

According  to  the  application,  CMS 
Generation  Cebu  Limited  Duration 
Company  is  a  Cayman  Islands  limited 
duration  company  that  is  an  affiliate  of 
CMS  Generation  Co..  a  Michigan 
t:orporation,  which  in  turn  is  a  wholly- 
owned  subsidiary  of  CMS  Enterprises 
Company,  a  Michigan  corporation.  CMS 
Enterprises  Company  is  a  wholly-owned 
subsidiary'  of  CMS  Energy  Corporation, 
also  a  Michigan  corporation. 
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Public  Participation 

The  meeting  is  open  to  the  public. 
The  chairperson  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public 
who  vvi.shes  to  file  a  wTitten  statement 
with  the  Advisory  Committee  will  be 
permitted  to  do  so.  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  a  5  minute  oral  statement 
should  contact  the  Advi.sory  Committee 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
at  lea.st  five  bu.siness  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcript 

.'Vvailable  for  public  review  and 
copying  at  the  office  of  the  Advisory 
Committee  at  the  address  listed  above 
between  9  a.m.  and  4  p.m.,  Mondav 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC^.  mi  July-7. 1994 

Marcig  L.  Morris. 

Of  putv  Advisory  Committer  Mujiagf  muni 
Officer  ■ 

irK  Doc  94-16850  Filed  7-11-94:  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG94-«9-000,  et  al.] 

CMS  Generation  Cebu  Limited 
Duration  Company,  et  al.  Electric  Rate 
and  Corporate  Regulation  Filings 

iuly  5.  1994. 

take  rmtice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CMS  Generation  Cebu  Limitctl 
Duration  Co. 

|D(K;ket  No.  EG94-69-OOOI 

On  June  24. 1994.  CMS  Generation 
Cebu  Limited  Duration  Company,  330 
Town  Center  Drive.  Suite  1000, 
Dearborn,  Michigan  48126,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  3fi5  of 
the  Commission's  regulations. 

According  to  the  application,  CMS 
Generation  Cebu  Limited  Duration 
Company  is  a  Cayman  Islands  limited 
duration  company  that  is  an  affiliate  of 
CMS  Generation  Co..  a  Michigan 
corporation,  which  in  turn  is  a  wholly- 
owned  subsidiary  of  CMS  Enterprises 
Company,  a  Michigan  corporation.  CMS 
Enterprises  Company  is  a  wholly-owned 
siibsidiarj"  of  CMS  Energy  Corporation, 
also  a  Michigan  corporation. 


The  application  states  that  CMS 
Generation  Cebu  Limited  Duration 
Company  will  acquire  an  interest  in 
Toledo  Power  Co.,  a  Philippine 
partnership  which  will  own  and  operate 
two  power  plants  with  a  combined 
maximum  capacity  of  140  MW.  The 
plants  will  be  located  in  Toledo  City  on 
the  Island  of  Cebu  in  the  Philippines 
and  the  power  generated  by  the  plants 
will  be  sold  to  the  National  Power 
Corporation  and  to  Cebu  Electric 
Cooperative  III.  Coal  and  fuel  oil  will  be 
burned  by  the  plants. 

Comment  dafe:  July  19,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Les  Developpements  Hydroelectrique 
CHI  International,  Inc. 

jDotkot  Nk).  EC94-7CMX)0J 

On  June  28. 1994.  Les 
Developpements  Hydroelectrique  CHI 
International,  Inc..  4269  St.  Catherine 
St.,  \V,  Suite  600,  Westmouni.  Quebec 
Canada  H3Z  IP7.  filed  with  the  Federal 
Enei^y  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  36.")  ofihe  Commission's 
regulations. 

The  Applicant,  a  Quebec  corporation, 
will  be  operating  hydroelectric  facilities 
owned  by  Abitibi-Price,  Inc.  located  on 
the  Iroquois  River  in  Iroquois  Falls, 
Ontario,  and  having  a  total  capacity  of 
80,135  kVV. 

Comment  date:  July  25,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  tiie  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Consolidated  Hydro,  Inc. 

iD(x;kel  No.  EG94-71-0001 

On  June  28.  1994,  Consolidated 
Hydro.  Inc.,  4269  St.  Catherine  St.,  VV. 
Suite  600,  VVestmount,  Quebec  Canada 
H3Z  1P7.  filed  with  the  Federal  Energv' 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

The  Applicant,  a  Delaware 
corporation,  will  be  operating 
hydroelectric  facilities  owned  by 
Abitibi-Prire,  Inc.  located  on  the 
Iroquois  River  in  Iroquois  Falls,  Ontario, 
and  having  a  total  capacity  of  80.135 
kW. 

Comment  date:  July  25.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  Jimit  its  consideration 


of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Henniston  Power  Partnership 
[Docket  No.  EG94-72-0001 

On  June  28. 1994.  Hermiston  Power 
Partnership,  c/o  Hermiston  Power 
Company.  P.O.  Box  7867,  Boise,  ID 
83707.  filed  with  the  Federal  Energy 
Regulatory  Commission 
("Commission")  an  application  for 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Hermiston  Power  Partnership  intends 
to  own  and  operate  a  multi-unit,  natural 
gas-fired  combined-cycle  cogeneration 
facility  with  automatic  generation 
control  and  related  transmission  and 
interconnection  equipment  and  with  a 
maximum  net  electric  power  production 
capacity  of  461  megawatts.  All  of  the 
facility's  electric  power  net  of  the 
facility's  operating  electric  power  will 
be  sold  at  wholesale  to  the  Bonneville 
Power  Administration,  acting  on  behalf 
of  the  United  States  Department  of 
Energy. 

Comment  date:  July  25,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Maine  Yankee  Atomic  Power 
Company 

[Docket  Nos.  EL93-22-O05  and  ER94-9;J2- 
0021 

Take  notice  that  on  May  23,  1994  the 
Maine  Yankee  Atomic  Power  Company 
(Maine  Yankee)  tendered  a  compliance 
filing  pursuant  to  the  Commission's 
Order  Accepting  Rates  for  Filing, 
Approving  Settlement,  and  Granting 
Clnrificiition  dated  March  31,  1994.  The 
compliance  filing  contains  a  refund 
report  associated  with  the  reduction  in 
the  rate  of  return  on  common  equity 
components  for  June  14. 1993. 

Comment  date:  July  19,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Kentucky  Utilities  Company 

[Docket  No.  ER94-209-001 ) 

Take  notice  that  on  June  14, 1994  ' 
Kentucky  Utilities  Company  tendered 
for  filing  its  (X)mpliance  filing  in  the 
above-referenced  docket. 

Comment  date:  July  19,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southwestern  Public  Scr\'ice 
Company 

[D(K:ket  No.  ER94-1 244-000) 

Take  notice  that  on  June  23.  1994, 
Southwestern  Public  Service  Company. 
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tendered  for  fiirng  sup  plemental 


information  to  itsMajjll   1994  filing  in 
this  docket. 

Comment  dote:  July  19. 1994,  in 
accordance  with  Ston(  ard  Paragjaph  E 
at  the  end  of  this  noti»  e 


J.cU 


Conr  m 
Rale 


8.  Cenergy,  Inc. 

IDociet  No  ER94-1402 

Take  notice  that  on 
Cenergy,  Inc.  (CenergiJ) 
filing  pursuant  to  Rul* 
Commission's'Riiles  o 
Procedure  and  §  35.12 
Commission's  reguiat 
a  disclaimer  of  jurisdi 
of  the  Federal  Power 
and  blanket  approvals 
regulations  of  the 
order  accepting  its 
No.  1  to  be  effective  a< 
1994.  Cenergy  isa  w 
subsidiary  of  Nonthen 
Company  (Minnesota) 

Cenergy  intends  to 
povtfer  and  energy 
broker  and  a  marketer 
function  as  a  broker  ir 
where  it  does  not  take 
energy.  Cenergy  will  a 
in  transactions  where 
po.wer,  capacity  and  n 
from  producers  and 
to  other  purchasers 

Rate  Schedule  FERC 
for  the  sale  of  capacity 
agreed  prices.  Rate  Sf 
1  also  provides  that  (l 
made  to  affiliates,  (2)  i 
purchased  fi-om  an  afi 
made,  and  (3)  no  resa 
original  seller  or  its  af 
made. 

Comment  date:  July 
accordance  with 
at  the  end  of  thisnoti 


une28, 1994 
tendered  loi 

207  of  the 

Pracijceand 

of  the 
i  3ns.  a  petition  for 

tion  ur>der§201 
,  for  waivers 

under  various 
ission,  and  an 
Schedule  FERC 

of  November  1 
-owned 

Stales  Power 


h  (liy- 


9.  Canal  Electric  Com  )anv 


IDot.kel  No.  ER94-1405 


i2(!S 


ici 


Take  notice  that  on 
Canal  Electric  Compa 
documents  under  § 
Power  Act:  (1)  two  Ca 
Commitments  betwee  i 
Commonwealth,  whi 
terms  of  the  Capacity 
Disposition  Agreemen  t 
Schedule  No.  21, 
with  respect  to  the 
Commonwealth  to 
Commonweahhs  enti 
UnitNo.  2.  Canal  will 
Commonwealth's  enti 
output  of  Canal  Unit 
Light  and  Power 
and  United  Ulumin 
period  July  1, 1994  th 
.1. 1998.  Each  buyer's 


Ilo 
Depart 
all  ig 


IMI 


« ngege  in  eleclnc 
traiiKiCtions  as  a 
Cenergy  will 
transactions 
tille  to  power  ci 
1  as  a  marketer 
1  purchases 
lated  services 
re^Ils  such  powej 

No.  1  provides 
and  energy  at 
ledule  FERC  No 
no  sales  may  be 
0  sales  of  power 
liatemaybe 

of  power  to  the 
iliates  may  be 


i^s 


20. 1994,  in 
Stanlard  Paragraph  E 


HP 


)00| 


line  29. 1994, 
y  (Canal)  filed  si> 
of  the  Federal 
jacity  Disposition 
itself  and 
implement  the 
Acquisition  and 
(FERC  Rale    - 
Supblen»€Dt  No  25) 
as<  ignment  by 
Cava!  of  a  portion  of 
lement  in  Canal 
sell  a  portion  of 
lement  to  ihe 

2  to  Hudson 
ment  (HL&P) 
(Ul)  over  the 
■ough  November 
•nlii  lement  is 


referred  to  herein  as  the  Quota;  (2)  two 
Power  Contracts  between  itself  and 
Commonwealth,  which  provide  that 
Canal  will  credit  all  revenues  from  the 
sale  of  the  HL&P  Quota  and/or  the  Ul 
Quota  to  Commonwealth;  and  (3)two 
Power  Sale  Agreements  between  itself 
and  HL&P  and  itself  and  U!  with  respect 
to  the  sale  of  each  buyer's  Quota 

Comment  dote:  July  20,  1994,  in 
accordance  with  Standard  Psragniph  E 
at  the  end  of  this  notice 

10.  Appalachian  Power  Company 

IDocket  No.  ER94-1406-000J 

Take  notice  that  on.  June  29,  1994, 
Appalachian  Power  Company  (APCo), 
tendered  for  filing  with  the  Commission 
June  2, 1994  Addenda  to  the  existing 
Electric  Service  Agreements  between 
APCo  and  Black  Diamond  Power 
Company.  Union  Power  Company  and 
War  Light  &  Power  Company, 
respectively,  which  increase  AFCo's 
maximum  capacity  commitments  from 
80  k\V  to  95  kW  at  Black  Diamond 
Power  Company's  single  delivery  point; 
from  275  kW  to  340  kW  at  Union  Power 
Company's  Pierpont  Delivery  Point;  and 
from  3,500  kW  to  4,000  kW  at  War  Light 
&  Power  Company's  single  delivery 
point. 

APCo  proposes  an  effective  date  of 
September  1, 1994,  and  stales  that  a 
copy  of  its  filing  was  served  on  the 
affected  customer  and  the  Public 
Service  Commission  of  West  Virginia. 

Comment  date:  July  20, 1994.  in 
accordance  with  Standard  Psragrsph  E 
at  the  end  of  this  notice- 

11.  Appalachian  Power  Company 

IDocket  No.  ER94-1407-0OOI 

Take  notice  that  on  June  29,  1994, 
Appalachian  Power  Company  (APCo), 
tendered  for  filing  with  the  Commission 
a  May  11, 1994  Addendum  to  the 
existing  Electric  Service  Agreement 
between  APCo  and  Craig- Botetourt 
Electric  Cooperative,  Inc.  (Craig- 
Botetourt),  which  increases  APCo's 
maximum  capacity  commitment  from 
5,500  kW  to  6,500  kW  at  Craig- 
Botetourt's  Meadow  Creek  Delivery 
Point  and  ft^om  4,900  to  6,000  kW  at  its 
Stone  Coal  Gap  Delivery  Point. 

APCo  proposes  an  effective  date  of 
September  1. 1994,  and  states  that  a 
copy  of  its  filing  was  served  on  the 
affected  customer  and  the  Virginia  State 
Corporation  Commission. 

Comment  dofe,  July  20, 1994,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice 

12.  Appalachian  Power  Company 

{Docket  No  ER94-1406-O?J0| 

Take  notice  that  on  June  29. 1994. 
Appalachian  Power  Company  (APCo). 


tendered  for  filing  with  the  Commission 
a  May  24, 1994  Addendum  to  the 
existing  Electric  Service  Agreemcnl 
between  AI^o  and  West  Virginia 
Power,  a  Division  of  Utilicorp  Uniltd 
Inc.  (West  Virginia  Power),  which 
increases  APCo's  maximum  capacity 
commitment  to  West  Virginia  Powei 
from  18,900  kW  to  24,000  kW  si  if. 
Hinton  Delivery  Point. 

APCo  proposes  an  effective  dale  o5 
September  1, 1994,  and  states  that  a 
copy  of  its  filing  was  served  on  the 
affected  cu'^;tomer  and  the  Public 
Service  Commission  of  West  Virgixiia 
-  Comment  dote:  July  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  eiul  of  ibis  notice. 

13.  Public  Service  Company  of 
Oklahoma 

IDocket  No.  ER94-1410-^X)0| 

Take  notice  that  on  June  29, 1994, 
Public  Serv  ice  Company  of  Oklahoma 
(PSO)  tendered  for  filing  a  Coordination 
Sales  Tariff.  Under  the  Coordination 
Sales  Tariff,  PSO  will  make  Economy 
Energy,  Short-Term  Power  and  Energy, 
Gerieral  Purpose  Energy  and  Emergency 
Energy  Service  available  to  customers 
upon  mutual  agreement. 

PSO  seeks  an  effective  date  of  Aijgu<,l 
31, 1994.  Copies  of  this  filing  were 
served  on  the  Oklahoma  Corporation 
Commission  and  are  avaiiable  for  pub.l)i 
inspection  at  PSO's  offices  in  Tulsa 
Oklahoma. 

Comment  dote:  July  20, 1994,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Atlantic  City  Electric  Company 

IDocket  No,  ER94-141 1-000) 

Take  notice  that  on  June  29, 1994 
Atlantic  City  Electric  Company  (ACE) 
tendered  for  filing  an  Agreement  for 
Short-Term  Energy  Transections 
between  ACE  and  Consolidated  Edison 
Company  of  New  York,  Inc.  ACE 
requests  that  the  Agreement  be  accepted 
to  become  effective  July  1, 1994. 

Copies  of  the  filing  were  served  on  ihe 
New  Jersey  Board  of  Regulatory 
Commissioners  and  the  New  York 
Public  Service  Commission 

Comment  dote:  July  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PacifiCorp 

I  Docket  No.  ER94- 1 4 1 2-000  j 

Take  notice  that  on  June  30, 1994, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
the  First  Amendment  to  Transmission 
Service  and  Operating  Agreement 
between  Utah  Associated  Municipal 


Power  Systems  (UAMPS)  and 
PacifiCorp  dated  June  28, 1994. 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  and  that  an 
effective  date  of  July  1, 1994  be  assigned 
to  the  filing. 

Copies  of  this  filing  were  supplied  to 
UAMPS,  the  Utah  Public  Service 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  July  20, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Arizona  Public  Service  Company 

IDocket  No.  ER94-1 4 13-000) 

Take  notice  that  on  June  30, 1994. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  revised  Exhibit  I's  to 
the  Lease  Power  Agreement  between 
APS  and  Electrical  District  No.  3 
(District)  (APS-FPC  Rate  Schedule  No. 
12). 

A  copy  of  this  filing  has  been  served 
on  the  District  and  the  Arizona 
Corporation  Commission. 

Comment  date:  July  20,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Arizona  Public  Service  Company 

[Docket  No.  ER94-1 4 14-000] 

Take  notice  that  on  June  30, 1994, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Letter  Agreement 
(Agreement)  between  APS  and  Maricopa 
County  Municipal  Water  Conservation 
District  Number  One  (MWD).  The 
Agreement  provides  for  transmission 
and  supplemental  wholesale  power 
services  to  MWD's  Lake  Pleasant 
Property. 

Copies  of  this  filing  have  been  served 
upon  MWD  and  the  Arizona 
Corporation  Commission. 

Comment-date:  July  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. .  . 
Any  person  wishing  to  become  a  piarty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Power  Systems  (UAMPS)  and 
PacifiCorp  dated  June  28, 1994. 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  and  that  an 
effective  date  of  July  1, 1994  be  assigned 
to  the  filing. 

Copies  of  this  filing  were  supplied  to 
UAMPS.  the  Utah  Public  Service 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  July  20, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Arizona  Public  Service  Company 

[Docket  No.  ER94-1 4 13-000) 

Take  notice  that  on  June  30, 1994, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  revised  Exhibit  I's  to 
the  Lease  Power  Agreement  between 
APS  and  Electrical  District  No.  3 
(District)  (APS-FPC  Rate  Schedule  No. 
12). 

A  copy  of  this  filing  has  been  served 
on  the  District  and  the  Arizona 
Corporation  Commission. 

Comment  date:  July  20,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Arizona  Public  Service  Company 

(Docket  No.  ER94-1 4 14-000] 

Take  notice  that  on  June  30, 1994, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Letter  Agreement 
(Agreement)  between  APS  and  Maricopa 
County  Municipal  Water  Conservation 
District  Number  One  (MWD).  The 
Agreement  provides  for  transmission 
and  supplemental  wholesale  power 
services  to  MWD's  Lake  Pleasant 
Property. 

Copies  of  this  filing  have  been  served 
upon  MWD  and  the  Arizona 
Corporation  Commission. 

Comment-date:  July  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasheU, 

Secretary. 

[PR  Doc.  94-16761  Filed  7-11-94;  8:45  ami 
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[Docket  No.  EC92-21-000,  et  al.] 

Entergy  Services,  Inc.  and  Gulf  States 
Utilities  Company,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

July  1.1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Services.  Inc.  and  Gulf  States 
Utilities  Company 

[Docket  Nos.  EC92-21-000  and  ER92-806- 
0041 

Take  notice  that  on  June  16, 1994 
Entergy  Services.  Inc.' and  Gulf  States 
Utilities  Company  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  July  15,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consumers  Power  Co. 

[Docket  No.  ER94-566-000I 

Take  notice  that  on  June  17, 1994 
Consumers  Power  Company 
(Consumers)  acting  on  behalf  of  itself 
and  as  agent  for  The  Detroit  Edison 
Company  (Detroit  Edison),  tendered  for 
filing  various  materials  amending  and 
supplementing  the  original  December 
30,  1993  filing  in  this  docket. 

Copies  of  the  filing  were  served  upon 
the  Michigan  Public  Service 
Commission,  Consumers  and  Detroit 
Edison. 

Comment  date:  July  15, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Power  and  Light  Company 

[Docket  No.  ER94-1 204-000] 

Take  notice  that  on  June  28,  1994, 
Wisconsin  Power  and  Light  Company  . 
(WP&L)  tendered  for  filing  an 
amendment  to  its  Bulk  Power  Sales 
Tariff,  originally  filed  on  April  29, 1994. 
WP&L  respectfully  requests  a  waiver  of 
the  Commission's  notice  requirements, 
and  an  effective  date  of  May  15, 1994. 

WP&L  states  that  copies  of  this  filing 
have  been  served  on  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  July  15,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER94-1 398-0001 

Take  notice  that  on  June  27, 1994, 
Pennsylvania  Power  &  Light  Company 
(PP&L).  tendered  for  filing  an  Electrical 
Output  Sales  Agreement  (Agreement) 
between  PP&L  and  Public  Service 
Electric  &  Gas  Company  (PSE&G)  dated 
June  17,  1994.  The  Agreement  provides 
for  the  sale  by  PP&L  to  PSE&G  of 
electrical  output  solely  for  PSE&G's 
system  use. 

PP&L  has  requested  an  effective  date 
of  August  26, 1994  for  the  Agreement. 
PP&L  has  not  requested  any  notice 
period  waivers. 

PP&L  states  that  a  copy  of  its  filing 
was  provided  to  PSE&G  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  15,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southwestern  Public  Service 
Company 

[Docket  No.  ER94-1 400-000] 

Take  notice  that  on  June  28.  1994, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  a 
proposed  amendment  to  the  Agreement 
for  Wholesale  Full  Requirements 
Electric  Power  Service  to  Lea  County 
Electric  Cooperative,  Inc. 

The  amendment  refiects  an  extension 
in  the  term  of  the  original  agreement  to 
December  31,  2014.  No  other  changes  in 
rates  or  services  is  proposed. 
Southwestern  seeks  waiver  of  the  60- 
day  notice  so  that  the  agreement  may 
become  effective  on  August  1.  1994.  Lea 
County  agrees  with  the  filing  and 
request  for  waiver  as  indicated  in  their 
certificate  of  concurrence. 

Comment  date:  July  15,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PSI  Energy,  Inc. 

[Docket  No.  ER94-1401-O00] 

Take  notice  that  on  June  28,  1994,  PSI 
Energy,  Inc.  (PSI),  tendered  for  filing  an 
Interchange  Agreement,  dated  June  1, 
1994.  between  PSI  and  Louis  Dreyfus 
Electric  Inc.  (Dreyfus). 

The  Interchange  Agreement  provides 
for  the  following  service  between  PSI 
and  Dreyfus: 

1.  Exhibit  A — Power  Sales  by  Dreyfus 

2.  Exhibit  B— Power  Sales  by  PSI 
PSI  and  Dreyfus  have  requested  an 

effective  date  of  July  1. 1994. 

Copies  of  the  filing  were  served  on 
Louis  Dreyfus  Electric  Power  Inc., 
Connecticut  Department  of  Public 
Utility  Control  and  the  Indiana  Utility 
Regulatory  Commission. 
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Comment  date:  Jul 
accordance  with  Stn 
at  the  end  if  this  not 


7.  New  England  Pow  et  Pool 

|Di)cket  No.  ER94-1 374-0001 


Take  notice  that  or 
New  Enjjland  Power 
tendered  for  filing  a 
that  the  Commission 
approval  is  not  requi 
resignation  as  a  meirf>er 
Interregional  Transn 
Coordination  Fonim 


June  14,  1994, 
^ool  (NEPOOL) 
etter  requesting 
determine  that  its 
ed  for  NEPOOLs 
of  the 


Comment  date:  Jul 
accordance  with  Star 
at  the  end  of  this  not 


8.  Union  Electric  Company 

IDiH,k«M  No.  ER94-139«1  -000] 


Take  nptice  that  or 
Union  Electric  Comp  m 
tendered  for  filing  a  1 
Cancellation  of  an  El  n 
Agreement  for  VVholqsal 
Service  betweeii  Uni 
Kennett.  Missouri. 


)  m 


Comment  date:  Ju 
accordance  with  Star 
at  the  end  of  this  notice. 


Standard  Paragraph: 


21 


E.  Any  person  desipng 
to  protest  said  filing 
motion  to  intervene 
Federal  Energy  Regu 
825  North  Capitol  St 
Washington.  DC  204: 
with  Rules  211  and 
Commission's  Rules 
Procedure  (18  CFR  31 
385.214).  All  suf+i 
should  be  filed  on  or 
comment  dite.  Proteus 
considered  i)y  the 
determining  the  a 
taken,  hut  will  not 
protpstants  parties  to 
Any  person  wishing 
must  file  a  motion  to 
of  this  filing  are  on  fi 
Commission  and  are 
inspe<:tion. 
l.oi&D.Casliell. 
Secretary. 
IKRDnt.  94-16762  File 
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[Docket  Has.  CP93-613-000  and  -001; 

CP93-673-000  and  -001] 

Northwest  Pipeline  Corp.;  Notice  of 
Intent  To  Prepare  an  Envirorwnentai 
Assessment  for  the  Proposed 
Northwest  Expansion  II  Projects 

Iulv6,1994. 

On  November  10,  1993  the  Federal 
Energy  Regulatory  Commission  (FERC 
or  Commission)  is.sued  a  Notice  of 
Intent  To  Prepare  a  Draft  Environmental 
Impact  Statement  (EIS)  for  the 
Northwest  Expansion  II  Projects  in  the 
above  dockets  and  related  projects 
proposed  by  Paiute  Pipeline  Company 
(Paiute)  in  Docket  No;;.  CP93-751-0G0 
and  CP94-29-000  (Paiute  Expansion  II 
Projects).  The  purpose  of  the  notice  was 
to  request  comments  on  environmental 
issues. 

On  June  14  and  Jime  15.  1994 
Northwest  Pipeline  Corpwration 
(Northwest)  filed  amendments  to  its  two 
original  applications  that  represent  a 
change  in  the  scope  of  the  Northwe,st 
E.xpansion  II  Projects.  Based  on  the 
changes  in  the  amended  filings,  we  have 
determined  that  an  environmental 
assessment  (EA),  rather  than  an  EIS  is 
the  more  appropriate  document  for 
analyzing  the  potential  environmental 
impacts  associated  with  Northwest's 
projects.  The  cooperating  Federal 
agencies  agree  with  this  strategy.  From 
the  standpoint  of  the  environmental 
analysis  the  important  changes  are: 

•  The  deletion  of  8  pipeline  loops 
from  the  projects,  which  reduces  the 
total  miles  of  pipeline  construction  from 
177.2  miles  to  54.9  miles; 

•  The  deletion  of  11  compressor 
station  modifications,  which  reduces 
the  required  compression  from  88.235     ' 
horsepower  (hp)  to  14,820  hp; 

•  Tne  addition  of  5.8  miles  of  20- 
inch-diameter  loop  in  Marion  County. 
Oregon  (the  Salem  Loop)  and  1,070  hp 
at  the  existing  Pegram  Compressor 
Station  in  Bear  Lake  County,  Idaho  that 
were  not  part  of  the  original  proposals: 

•  The  deletion  of  26  of  the  37 
originally  proposed  meter  station 
modifications; 

•  The  change  in  pipeline  routing  of 
both  the  Gresham  Loop  and 
Weyerhaeuser  Lateral:  and 

•  The  termination  of  service 
agreements  by  all  shippers  that  had 
proposed  to  have  Northwest  deliver  gas 
to  Paiute  for  ultimate  delivery  to 
customers  in  Nevada. 

The  list  of  facilities  proposed  in  the 
amended  filings  are  in  appendix  1  ajid 
maps  showing  the  location  of  the  Salem 
Loop,  the  Pegram  Compres,sor  Station, 
and  the  amended  routing  for  the 


Gresham  Loop  and  Weyerhaeuser 
Lateral  are  attached  as  appendix  2.' 

For  the  purposes  of  the  environmental 
analysis  Northwest's  two  applications 
will  be  considered  together  because  the 
construction  of  the  Gresham  Loop  is 
common  to  both  applications.^  The 
facilities  proposed  in  Docket  No.  CJ'93- 
613-001  include  the  increase  in 
compression  at  the  Washougal 
Compressor  Station;  the  construction  of 
the  Gresham  Loop,  1.3  miles  of  the 
Salem  Loop  (milepost  64.1  to  65.3 J,  and 
the  Johnson  Creek  Meter  Station;  and 
the  upgrading  of  six  existing  meter 
stations.  The  remaining  facilities  are 
part  of  Docket  No.  CP93-«73-00O. 

The  termination  of  all  contracts  that 
called  for  Northwest  to  deliver  gas  to 
Paiute  effectively  severs  the  connection 
between  Northwest's  and  Paiute's 
proposals;  therefore,  only  Northwest's 
proposed  facilities  will  be  included  rn 
the  EA. 

The  EA  Process 

The  National  Environmental  Policy 
.'Vet  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  a  major 
Federal  action  whenever  it  considers  the 
issuance  of  a  Certificate  of  Pubfic 
Convenience  and  Necessity.  Our  EA 
will  give  the  Commission  the 
information  it  needs  to  do  that.  If  the  EA 
concludes  that  the  projects  would  resuh 
in  significant  environmental  impacts,, 
we;  will  prepare  an  environmental 
impact  statement.  Otherwise  we  will 
prepare  a  Finding  of  No  Significant 
Impact. 

NEPA  also  requires  us  to  discover  and 
address  concerns  the  public  may  have 
about  proposals.  We  call  this  "scoping". 
The  main  goal  of  the  scoping  process  is 
to  focus  the  analysis  in  the  EA  on  the 
important  environmental  issues,  and  to 
separate  these  from  issues  that  are 
insignificant  and  do  not  require  detailed 
study.  Local  scoping  meetings  have  . 
already  been  held  for  the  original 
projects.  Additional  scoping  meetings 
are  not  planned.  We  are  asking  for 
comments  only  on  those  portions  of  the 
projects  where  the  routing  has  been 
changed  or  the  facilities  were  not  part 
of  the  original  propo.sal. 


'  The  appendices  referenced  in  this  notice  are  m>l 
being  printed  in  the  Federal  Register.  Copies  arc 
available  from  the  Commissions  Public  Roffirente 
Branch.  Room  3104.  941  North  Capitol  Sfrert,  NE.. 
W.ishiagton.  tX:  20426  or  catl  (2021  208-1371. 
(^(•pies  of  the  appendices  were  sent  \o  all  ihiise 
rpcciving  thi.s  notice  in  the  mail. 

•The  length  and  location  of  the  Gresham  l.f«>p  is 
iho  same  in  both  applications:  howevnr.  in  Iloi  ii»t 
No.  CP9,T-61:M)01  Northwest  proposes  usins  20- 
inch-diameler  pipeline,  while  Docket  No.  (IWi- 
B7:j-0(l  proposes  using  30-inch-diiiniPler  pi|)<<Iinp. 
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The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  projects  under  these  general 
subject  headings: 

•  Geology  and  paleontology 

•  Endangered  and  threatened  species 

•  Visual  resources 

•  Water  resources 

•  Vegetation 

•  Land  use 

•  Air  quality  and  noise 

•  Wetland  and  riparian  habitat 
'   •  Cultural  resources 

•  Fish  and  wildlife 

•  Socioeconomics 

•  Soils 

We  will  also  evaluate  possible 
alternatives  to  the  projects,  or  portions 
of  the  projects,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  result  in  the  publication  of 
"  the  EA  which  will  be  mailed  to  Federal, 
state,  and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
these  proceedings, 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  with  your  specific  comments  or 
concerns  about  the  projects.  You  should 
focus  on  the  potential  environmental 
effects  of  the  new  portions  of  the 
proposal.  You  do  not  need  to  re-submit 
comments  if  you  have  already  done  so. 
We  are  particularly  interested  in 
alternatives  to  the  proposals  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell. 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  SL.NE.. 
Washington,  IX  20426. 

•  Reference  Docket  Nos.  CP93-613- 
001  and/or  CP93-673-001; 

•  Send  a  copy  of  your  letter  to:  Ms. 
Lauren  O'Donnell,  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St.,  NE.,  Room  7312. 
Washington,  DC  20426;  and 

•  Mail  your  comments  so  they  will  be 
received  in  Washington,  DC,  on  or 
before  August  11. 1994. 

Becoming  an  Inten'enor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceedings  or  an  "intervenor".  Among 
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The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  projects  under  these  general 
subject  headings: 

•  Geology  and  paleontology 

•  Endangered  and  threatened  species 

•  Visual  resources 

•  Water  resources 

•  Vegetation 

•  Land  use 

•  Air  quality  and  noise 

•  Wetland  and  riparian  habitat 
-   •  Cultural  resources 

•  Fish  and  wildlife 

•  Socioeconomics 

•  Soils 

We  will  also  evaluate  possible 
alternatives  to  the  projects,  or  portions 
of  the  projects,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  result  in  the  publication  of 
"  the  EA  which  will  be  mailed  to  Federal, 
state,  and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
these  proceedings^ 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  with  your  specific  comments  or 
concerns  about  the  projects.  You  should 
focus  on  the  potential  environmental 
effects  of  the  new  portions  of  the 
proposal.  You  do  not  need  to  re-submit 
comments  if  you  have  already  done  so. 
We  are  particularly  interested  in 
alternatives  to  the  proposals  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St.,'NE., 
Washington.  IX  20426. 

•  Reference  Docket  Nos.  CP93-613- 
001  and/or  CP93-673-001; 

•  Send  a  copy  of  your  letter  to:  Ms. 
Lauren  O'Donnell.  Project  Manager. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St..  NE..  Room  7312. 
Washington,  DC  20426;  and 

•  Mail  your  comments  so  they  will  be 
received  in  Washington.  DC,  on  or 
before  August  11, 1994. 

Becoming  an  Inten'enor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceedings  or  an  "intervenor".  Among 


other  things,  intervenors  have  the  right 
to  receive  copies  of  case-related 
Commission  documents  and  filings  by 
other  intervenors.  Likewise,  each 
intervenor  must  provide  copies  of  its 
filings  to  all  other  parties.  If  you  want 
to  become  an  intervenor  you  must  file 
a  Motion  to  Intervene  according  to  Rule 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  which  is  attached  as  appendix 
3.  You  do  not  need  intervenor  status  to 
have  your  scoping  comments 
considered. 

Environmental  Mailing  List 

If  you  don't  want  to  send  comments- 
at  this  time  but  still  want  to  receive  a 
copy  of  the  EA,  please  return  the 
Information  Request  (see  appendix  4).  If 
you  have  previously  returned  the 
Information  Request  you  don't  need  to 
do  so  again. 

Additional  information  about  the 
proposed  projects  is  available  from  Ms. 
Lauren  O'Donnell,  EA  Project  Manager, 
at (202)  208-0325. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  94-16763  Filed  7-11-94;  8:45  ami 

BILUNG  CODE  e717-01-f> 


[Project  No.  2009-003  North  Carolina] 

Virginia  Electric  and  Power  Company; 
Change  in  Location  of  Scoping 
Meeting 

July  6.  1994. 

By  notice  dated  July  1,  1994,  the 
Commission  indicated  three  scoping 
meetings  related  to  the  application  for 
Non-project  Use  of  Project  Lands  and 
Waters  at  the  Gaston  and  Roanoke 
Rapids  Project  (FERC  No.  2009),  located 
on  the  Roanoke  River. 

The  third  scoping  meeting  was 
originally  scheduled  at  the:  OMNI 
Waterside  Mall,  770  Waterside  Drive, 
Norfolk.  VA  23510. 

The  location  of  the  third  scoping 
meeting  has  been  changed  to:  Sheraton 
Inn.  3601  Atlantic  Avenue.  Virginia 
Beach.  VA  23451. 

The  time  and  date  of  the  third  scoping 
meeting  have  not  changed. 

Any  questions  concerning  the  scoping 
process  for  the  Non-project  Use  of 
Project  Lands  and  Waters  at  the  Gaston 
and  Roanoke  Rapids  Project  should  be 
directed  to  Steve  Edmondson  at  (202) 
219-2653. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  94-16842  Filed  7-11-94;  8:45  ami 

BILLING  CODE  S717-01-M 


Pocket  No.  RP94-304-000] 

Algonquin  Gas  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

July  6,  1994. 

Take  notice  that  on  June  30,  1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of  July  1 
1994: 

Original  Sheet  No.  98D 
Tenth  Revised  Sheet  No.  20A 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  flow  through  a  refund 
related  to  Texas  Eastern  Transmission 
Corporation's  stranded  Account  No.  858 
costs.  Algonquin  requests  that  the 
Commission  waive  §  154.22  of  the 
Commission's  regulations  to  the  extent 
that  may  be  necessary  to  place  these 
tariff  sheets  into  effect  as  requested. 

Algonquin  states  that  copies  of  the 
-filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  13. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  tak^,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretory. 
[PR  Doc.  94-16764. Filed  7-11-94;  8:45  ami 

BILLINO  CODE  e717-01-M 


[Docket  No.  ER94-1 409-000] 

Cambridge  Electric  Light  Company; 
Filing 

July  6.  1994. 

Take  notice  that  on  June  29,  1994. 
Cambridge  Electric  Light  Company 
(Cambridge)  submitted  for  filing  a 
proposed  Transmission  Service 
Agreement  (Agreement)  between  itself 
and  the  Town  of  Belmont, 
Massachusetts  (Belmont),  as  well  as  an 
accompanying  Explanatory  Statement. 
The  Agreement,  upon  its  effectiveness. 
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will  cancel  and  supert5ede  the  existing 
transmission  service  *greement  between 
Cambridge  and  Belmont  pursuant  to 
Cambridge's  FERC  Efpctric  Tariff  for 
Firm  Transmission  Service.  Cambridge 
respectfully  requests  that  the 
Commission  accept  tikis  proposed 
Transmission  Servica  Agreement  and 
permit  it  to  take  effect  without 
susper^on.  condition  or  modification, 
as  of  August  28, 1994  In  addition. 
Cambridge  requests  w  aiver  by  the 
Commission  of  any  requirements  of  the 
Commission's  rules  a  id  regulations,  as 
well  as  any  authorizn  ions  as  may  be 
necessary  or  required  to  permit  the 
Agreement  to  become  effective  in  the 
manner  p'-^^posed  in  the  Agreement  and 
to  permit  the  cancelldtion  and 
termination  of  the  exi  sting  firm 
transmission  service  i  greement  as  of  the 
effective  date  of  the  Agreement. 

Copies  of  the  filing  were  served  upon 
the  Town  of  Belmont  and  the 
Massachusetts  Depart  Tienf  of  Pubhc 
Utilities. 

Any  person  desirin; ;  to  be  heard  or  to 
protest  said  filing  shodd  file  a  motion 
to  intervene  or  protes  with  the  Federal 
Energy  Regulatory  Co  nmission,  825 
North  Capitol  Street,  I^jE..  Washington, 
DC  20426,  in  accordai  rce  with  Rules  211 
and  214  of  the  Commi  ssion's  Rules  of 
Practice  and  Froceduie  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  i ted  on  or  before 
July  20. 1994.  Protests  will  be 
considered  by  the  Conmission  in 
determining  the  apprc  priate  action  to  be 
taken,  but  will  not  ser  ve  to  make 
protestanto  ^jarties  to '  he  proceeding. 
Any  person  wishing  t  ►  become  a  party 
must  file  a  motion  to  i  ntervene.  Copies 
of  this  filing  are  on  fil  J  with  the 
Commission  and  are  a  vailable  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 
IFR  Doc.  94-16765  Filed  7-n-94:  8:45  ami 

BILUNG  CODE  6717-01-11 


[Docket  No.  RP94-310-I  00] 

Carnegie  Natural  Gas  Company; 
Proposed  Changes  iq  FERC  Gas  Tariff 

lulya.  1994. 

Take  notice  that  on 
Carnegie  Natural  Gas 
(Carnegie)  tendered 
its  FERC  Gas  Tariff,  Tlfrd 
Volume  No  1,  the  folbwing 
tariff  sheet,  with  a  pro  josed 
date  of  August  1.  1994  : 

Fifth  Revised  Sheet  No, 


uly  1,  1994, 
I  -ompany 
filing  as  part  of 
"  Revised 
revised 
effective 


for 


Carnegie  states  that 
above  tariff  sheet 


IMI 


t  is  fihng  the 
purs  uant  to  S  .32.2|c)  of 


the  General  Terms  and  Corrditions  of  its 
FERC-approved  tariff  as  a  Periodic 
Transportation  Cost  Rate  (TCR)  Filing  to 
reflect  a  change  in  the  calculated 
projection  of  the  costs  of  unassigned 
upstream  pipeline  capacity  held  by . 
Carnegie  on  Texas  Eastern  Transim'ssion 
Corporation  (Texas  Eastern)  in  excess  of 
$0.10/Dth.  This  filing  reflects  a  revision 
to  the  projection  Carnegie  made  in  its 
Mid-Cycle  TCR  Filing,  which  was  filed 
on  March  31, 1994  and  accepted  by  the 
Commission  on  April  29,  1994.  The 
filing  reflects  a  change  in  the  Gas 
Supply  Realignment  surcharge  ci',arged 
to  Carnegie  by  Texas  Eastern,  which 
will  be  effective  July  1,  1994. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  13,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beK:onie  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashcl). 
Secretary. 
IFR  Dgc.  94-16766  Filed  7-11-S4:  8:45  am] 

BILLMG  CODE  a717-0T-M 

IDocket  No.  RP94-300-000] 

CNG  Transmission  Corporation; 
Proposed  Changes  in  FERC  Gas  TaiifT 

July  6.  1994. 

Take  notice  that  on  June  30. 1994, 
CNG  Transmission  Corporation  (CNG), 
pursuant  to  Section  4  of  the  Natural  Gas 
Act  and  §  18.1  of  the  General  Terras  and 
Conditions  of  its  tariff  (General  Terms), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  Second  Revised  Volume  No. 
1,  Second  Revised  Sheet  No,  58,  with  a 
proposed  effective  date  of  July  30. 1994. 

CNG  states  that  the  proposed  tariff 
sheet  reflects  the  second  direct  bill  for 
collection  of  Account  Nos.  191  and  186 
transition  costs. 

The  direct  bill  mechanism  was 
approved  as  part  of  the  Stipulation  and 
Agreement  filed  March  15,  1993,  as 
supplemented  on  June  15,  1993,  and 


approved  by  the  Commission  in  CNG's 
restructuring  proceeding  in  Docket  No. 
RS92-14.  CNG  states  that  its  filing 
includes  a  schedule  showing  the 
activity  in  Account  Nos.  191  and  186 
since  its  initial  transition  cost  filing. 

Section  18.1  of  the  General  Terms 
allows  CNG  to  make  future  fillings  to 
recover  additional  unamortized  Account 
No.  191  and  186  costs,  particularly 
during  the  next  IS-month  adjustment 
period. 

CNG  states  that  copies  of  the  fiHng 
were  served  upon  affected  customers 
and  interested  state  conuoissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  .should  file  a  motion 
to  intervene  or  protest  with  the  Fsderal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Corrunission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  13. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casheil,    - 
Secretary. 
IFR  Doc.  94-16767  Filed  7-tT-94;  8:45  amj 

BtLLING  CODE  6717-01-W 

[Docket  No.  RP94-308-000] 

Eastern  Shore  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tarttf 

fuly  6,  1994. 

Take  notice  that  on  ^ily  1,  1994 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing 
certain  revised  tariff  sheets  included  in 
Appendix  A  attached  to  the  fiKng.  Such 
sheets  are  proposed  to  be  effective 
August  1, 1994. 

Eastern  Shore  states  that  the  purpose 
of  the  filing  is  to  place  tariff  sheets  into 
effiBct  establishing  a  procedure  by  which 
Eastern  Shore  may  recover  from  its 
jurisdictional  customers  the  monthly 
Account  No.  191  Transition  Costs 
directly  billed  to  Eastern  Shore  by 
Columbia  Gas  Transmission  Corporation 
(Columbia),  one  of  Eastern  Shore's 
upstream  pipeline  suppKers. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  metions 
or  protests  should  be  filed  on  or  before 
Inly  13.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  tlie  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoLs  D.  Cashell, 
Sucretary. 

IFK  Doc.  94-16768  Filfui  7-1l'-94;  8:45  am] 
BILLING  CODE  6717-01^ 

[Docket  No.  TQ94-6-23-000  and  TM94-11- 
23-000] 

Eastern  Shore  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

Inly  6,  1994. 

Take  notice  that  on  July  1.  1904 
Eastern  Shore  Natural  Gas  Companv 
(ESNG)  tendered  for  filing  certain 
revi.sed  tariff  sheets  included  iii 
Appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective 
August  1. 1994. 

ESNG  states  that  the  abuve-rcftTL'siced 
tariff  sheets  are  being  filed  pursuant  to 
Section  154.308  of  the  Commission's 
regulations  and  Sections  21,  23  and  24 
of  the  General  Terms  and  Conditions  of 
ESNG's  FERC  Gas  Tariff  to  reflect 
changes  in  ESNG's  jurisdictional  sales 
nites. 

ESNG  states  that  tlie  sales  rates  set 
forth  thereon  reflects  an  overall  decrease 
of  ($0.0016)  per  dt  in  the  Commodity 
Cl;arge  and  an  overall  decrease  of 
($0.7287)  per  dt  in  the  Demand  Charge, 
as  measured  against  ESNG's  previous 
quarterly  purchased  gas  cost 
adjustment,  Docket  No.  TQ94-5-23- 
000,  et  al.,  filed  on  March  31 .  1994  and- 
proposed  to  be  effective  on  May  1 ,  1994. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rule  211 
e'liid  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
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tt)  intervene  or  protest  with  the  Federal 
Euergy  Regulatory  Commission.  825 
Norlh  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rule  211 
nnd  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
.185.211  and  385.214).  All  such  metions 
or  protests  should  be  filed  on  or  before 
luly  13.  1994.  Protests  will  be 
considered  by  the  Commission  in 
d(!termining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
C;ommission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell,  | 

Sucretary. 

IP-K  Doc.  94-16768  Filod  7-11t-il4;  8:45  am] 
BILLING  CODE  CTir-Ot^ 

[Docket  No.  TQ94-6-23-000  and  TM94-11- 
23-000] 

Eastern  Shore  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

!u!y6,  1994. 

Take  notice  that  on  July  1.  1DG4 
fiastem  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  certain 
revi.sed  tariff  sheets  included  in 
Appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective 
August  1, 1994. 

ESNG  states  that  the  abuve-rcfuresiced 
tariff  sheets  are  being  filed  pursuant  to 
Section  154.308  of  the  Commission's 
regulations  and  Sections  21,  23  and  24 
of  the  General  Terms  and  Conditions  of 
ESNG's  FERC  Gas  Tariff  to  reflect 
changes  in  ESNG's  jurisdictional  sales 
mtes. 

ESNG  states  that  tlie  sales  rates  set 
forth  thereon  reflects  an  overall  decrease 
of  ($0.0016)  per  dt  in  the  Commodity 
Charge  and  an  overall  decrease  of 
($0.7287)  per  dt  in  the  Demand  Charge, 
as  measured  against  ESNG's  previous 
quarterly  purchased  gas  cost 
adjustment,  Docket  No.  TQ94-5-23- 
000.  et  a!.,  filed  on  March  31.  1994  and- 
proposed  to  be  effc-ctive  on  May  1 ,  1994. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 


or  protests  should  be  filed  on  or  before 
July  13, 1994.  Protests  will  be 
considered  by  tlie  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  publit 
inspection. 
Lois  D.  Ca.shell, 
Secretary. 

|FR  Doc.  94-16769  Filtni  7-1 1-94:  8:45  iuii] 
BILLING  CODE  6717-01-M 


[Docket  No.  ER94-1 298-000] 

Florida  Power  &  Light  Company;  Filing 

luly  6.  1994. 

take  notice  that  on  June  17, 1994. 
Florida  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Cling  should  file  a  motion 
to  inter\'ene  or  protest  with  tlie  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  18,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takiin,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Ca.shell. 
Secretary. 

[PR  Doc.  94-16770  Filed  7-11-94;  8:45  anij 
BILLING  CODE  &^\^-9^-^A 


[Docket  No.  RP94-306-000] 

Mississippi  River  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Tariff 

Inly  6.  1994. 

Take  notice  that  on  June  30,  1994. 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  the  following 
tariff  sheets: 

Fourth  Revised  Sheet  No.  5 
Fourth  Revised  Sheet  No.  6 
Fourth  Revised  Sheet  No.  7 
Fourth  Revised  Sheet  No.  10 
Third  Revi.sed  Sheet  No.  11 


2  Sub.  First  Revised  Sheet  No.  195 

MRT  states  that  the  purpose  of  this 
filing  is  to  adjust  its  rates  to  reflect 
additional  Gas  Supply  Realignment 
Costs  (GSRC)  of  $1,190,048,  plus 
applicable  interest,  pursuant  to  Seciion 
16.3  of  the  General  "Terms  and 
Conditions  of  MRT's  Tariff.  MRT  states 
that  its  filing  includes  the  "Price 
Differential"  cost  of  continuing  to 
perform  under  certain  gas  supply 
contracts  during  the  months  of  January 
through  March  1994  and  GSRC  Buyout/ 
Buydown  costs  incurred  during  the 
period  December.  1993  through  April, 
1994. 

MRT  states  that  it  is  also  proposing  a 
revision  to  §  16.3(b)(ii)  of  the  General 
Terms  and  Conditions  of  its  tariff  to 
specify  the  index  which  must  be  used 
in  the  calculation  of  price  differential 
costs  for  MRT  gas  supplies  connected  to 
Koch  Gateway  Pipeline  Company. 

MRT  requests  an  effective  date  of  July 
1,  1994  for  these  tariff  sheets,  except  for 
Sheet  No.  195  for  which  MRT  requests 
an  effective  date  of  November  1,  1993. 

MRT  states  that  copies  of  its  filing 
have  been  mailed  to  all  of  its  affected 
customers  and  the  State  Commissions  of 
Arkansas,  Missouri  and  Illinois. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  §§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  and 
protests  should  be  filed  on  or  before  July 
13. 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wi.siung  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Lois  D:  Cashell. 
Secretary. 
[FR  Doc.  94-16771  Filed  7-11-94;  8:45  iim| 

BILLING  CODE  6717-01-M 


[Docket  No.  GT94-6e-000] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

Fuly  6.  1994. 

Take  notice  that  on  July  1. 1994. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1.  the  Ijelow  listed 


33510 


tariff  sheets  to  be  elfettive  August  1, 
1994: 


Third  Revised  Sftect : 
Third  Revisetl  Sheet  ? 


rios.  602  thro>igh  UOo 
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ti  e 


u 


Natural  states  th 
filing  is  to  update 
Purchasers  contai 
in  accordance  with 
Commission's  Reg 

Natural  requestec 
Commission's 
necessary  to  permit 
he«:ome  effective 

Natural  states  tha 
are  being  mailed  to 
juri&dictiona 
slate  regulatory  age  i 

Any  person  desir 
protest  said  fiiing 
to  inter\ene  or  a 
Federal  Energy 
825  North  Capitol 
Washington,  DC: 
with  ^5j  ^5.214  3n< 
Commission's  Rule 
All  such  protests 
heforejuly  13.  199-1. 
ronsidered  by  the 
determining  the  ap 
taken,  but  will  not 
protestiants  parties 
Any  person  wishin 
must  file  a  motion 
of  this  ftlingare  on 
Commission  and 
)nspe«l>on  in  the  pi 
l«is  D_Cashell. 
.Srcn?t.'ia'. 

IFHD.K    'U-IH)?/.'  Fi 
BN.1.MG  CODE  6717-01-M 


[Docket  No.  RP94-30  i-OOO] 


tre 


Natural  Gas  Pipel 
America;  Proposec 
Gas  Tariff 


r.  ? 


Sx 


lii-Jy  b,  1<1<H. 

T.')k^  notice  thot 
Natural  Cos  Pipeli 
Ameri«^  (Natural) ! 
pan  of  its  FERC  Ga 
Revised  A'olume  N( 
Sheet  No.  14  and  5 
No  25.  to  be  effect 

Natural  states  th.' 
submitted  to  comm 
effective  August  1. 
net  premium  paid 
supplies  which  is 
realignment  prograln 

Natural  requeste< 
may  be  net:essar\' 
sheets  as  submittec 
►effective  August  1, 

Natural  states 
nrtJ  U'ing  m.'i'li^d  to 


I  the  I 


Federal  Register  /  Vol.  59,  No.  132  V  Tuesday,  July  12^1 994  /  Notices 


Federal  Register  / 


the  purpos«3  0t  tht3 
Index  of 

in  Natural's  Tariff 
?  154.41(a)  of  the 
ations. 
waiver  of  the 
ations  to  the  extent 
t^e  tariff  sheets  to 
ust  1.  1994. 
copies  of  the  filing 
v«'at  Ural's 

and  init.Ti'sted 
cies. 

ng  to  be  heard  or  to 
ould  file  a  motion 
with  the 

Commission, 
Jtreel  NE.. 
2B,  in  aciordanie 
385.211  oftlie 
and  Regulations, 
be  tiled  on  or 
Protests  will  be 
mmissioo  in 
ropriate  action  iii  in- 
erve  to  make 
the  pro«.eednig. 
to  become  a  party 
intervene,  (."opii's 
lie  with  the- 
available  for  poblii 
blit  referencif^  room. 


Aig 


custo  ners 


S  I 

pr(  itest 
Reg  ilatory 


20  (2B 


sli  ould  ] 


Cp 


13 


t3 


ar  ( 


pi)  7-n-»M:Jl.-Jr.H;|,l 


Co.mpany  ol 
Cfiartgesin  FERC 


11  )iine:«J-  )9'M 

Conipany-of 
'iideced  for  llli!)>;.iv 

Tariff.  .Sixth 

1.  Seventh  Revisf-d 

th  Re\  ised  Sheet 
.e  August  1.  tOiH 

the  fiiing  is  b*-i;.u 
»nce  recovery, 
1994,  of  $2,066  47  ^ 

r  coal  gasificatici^ 
ffcn  of  its  gas  suppl\ 


whatever  waiwrs 
permit  the  tariff 
herein  to  become 
1 994. 
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Natural  states  that  it  has  reached  a 
tentative  settlement  with  members  of 
the  Natural  Customer  Group  (NC(j) 
regarding  recovery  from  them  of  G.SR 
costs.  Natural  suggests  that  members  ot 
the  NCG  may  preserve  their  rights  by 
filing  an  abbreviated  protest  which  may 
be  supplemented  if  the  settlement  is  not 
.approved. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  82.5 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Pro<;edure  (18  CFR  385.211 
.ind  385.214).  All  siich  motioiK  or 
protests  should  be  filed  on  or  Iwfore  July 
13,  1994.  Protests  will  be  «  onsidered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proi,eeding 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  piiblii 
inspection. 
I.oisD.  Cashpll," 
Sf^cn'tiiry. 
!FR  Do«..  94-16773  F.."i-(J,7-t )  -'M,  8  45  ...r-i 

BILUNG  COOe  6717-01..M  .      ~ 

fDocket  No.  TM94-6-28-000] 

-  Panhandle  Eastern  Pipe  Line 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

ln)y  h,  \'>H4 

Take  notice  that  on  )iily  1   1994. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised    , 
.Volume  No  1,  the  tariff  sheets  listed  on 
Appendix  A  all  of  which  are  proposed 
to  become  effe<:tive  August  1,  1994. 

Panhandle  states  that  this  filing  is 
iieing  submitted  pursuant  to  the 
requirements  of  Section  2,6  of  the 
General  Terms  and  Conditions  of  its 
FERC Cwis  Tariff.  FiKst  Revised  Voliinif 
"No.  1  which  requires  thnt  at  least  30 
days  prior  to  August  1  of  each  yeaf 
Panhandle  makea  filing  with  the 
Co.mmission  to  reflect  the  adjustment,  if 
uny,  required  to  Panhandle's  Base 
Transportation  and  Storage  Rates  to 
refiect  the  result  of  the  Interruptible 
Revenue  Credit  Adjustment. 

Panhandle  stales  that  no  adjustment  is 
required  to  Base  Transportation  Rates 
for  Rate  S«:hedu!es  FT,  EFT  and  SCT 
and  that  a  (.lOe)  reduction  is  required 
in  the  maximum  tji parity  Charge  for 


storage  servii*  under  Rate  Schedules 
lOS,  WS,  PS  and  FS. 

Panhandle  states  that  copies  of  this 
filing  have  been  sent  to  all  affected 
i;ustomers  and  applicable  state 
••.omnii.ssions 

Any  person  desiring  to  bo  hi;artf  oi  to 
protest  said  filing  .should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  ComniissiOM 
82.5  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385,214  and  385.211  of  the 
tJomnussion's  Rules  and  Regulations 
All  such  motions  or  protests  should  bo 
filed  on  or  before  Jidy  13, 1994  Protests 
will  be  ronsidered  by  the  Commissfon 
\i\  determining  the  appropriate  at'tion  ^o 
be  taken,  but  will  not  servu  to  make  the 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  bet'ome  a  party 
must  file  a  motion  to  intervene.  <;opies  * 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  piiblii 
insperlion  in  the  Publi(  Reference 
Room 
l.ois  b.  OvhcIL 

!FR  0>K  94-  lh774  Fil«d  7-n-M4,  «  A',  rf«n| 

BfUtNC  CO0£  6717-01-M 

(Docket  No  1IM94-3-8-000] 

South  Georgia  Natural  Gas  Company;, 
Proposed  Chav->ges  in  FERC  Gas  Tariff 

inly  6,  IM'M  ■ 

Take  nolJce  that  on  June  29,  IVi'M, 
.South  (Borgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FT!RC  Gas  Tariff,  First  Revised 
Vohime  No.  2,  Eighteenth  Revised  Sheet 
Nos.  76  and  106,  with  an  effective  date 
of  May  1,  1993. 

South  GeoJT^ia  states  that  the  proposed 
revised  tariff  sheets  would  flow  through 
to  Sooth  Georgia's  two  gas  storage 
customers  increased  storage 
trar>sportation  charges  billed  to  South 
Georgia  by  Southern  Natural  Gas 
Company  (.Southeni). 

South  Georgia  slates  that  the 
Commission's  August  22,  1980  order  in 
the  captioned  proceeding  permits  South 
Georgia  to  flow  through  to  its  two 
storage  customers  any  changes  in  the 
amounts  which  the  Commission 
authorizes  Southern  to  charge  South 
Georgia  for  storage  transportation 
services.  South  Georgia  further  stateS^ 
that  the  Commission  recently  accepted 
for  filing  to  be  effective  May  1, 1993, 
subject  to  refund,  revised  tariff  sheets 
filed  by  Southern  which  increased - 
Southern's  storage  ttansportation 
charges  to  South  Georgia.  , 

South  Georgia  rejjuests  waivers  of 
Section  154.51  of  ih-  Commission's 


Regulations  and  any  other  waivers 
necessary  to  make  the  revised  tariff 
sheets  effective  as  of  May  1. 1993,  the 
date  of  the  increase  in  Southern's 
charges  to  South  Georgia. 

South  Georgia  states  that  copies  of 
this  filing  were  served  on  the  two 
jurisdictioiial  customers  affected  by  the 
filing,  interested  state  commissions  and 
all  parties  in  the  captioned  procet^ding. 

Any  pei-son  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  dapitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  July  13, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
gppropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
interview.  Copies  of  this  filing  are  on 
tile  with  the  Commission  and  ore 
available  for  public  inspection. 
Lois  D.  Cashell,  ^ 

Secrvlciry. 

IFR  Doc.  94-16775  Filed  "-tl-W;  8:45  am] 
BILUNQ  COOE  •717^1-M 


[Docl<et  Nos.  RP94-<307-000  and  RP94-264- 
002] 

Southern-Natural  Gas  Company;  GSR 
Revised  Tariff  Sheets 

Inly  6, 1994. 

Take  notice  that  on  June  30,  1994, 
Southern  Natural  Gas  Company 
(Southern)  submitted  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  reflect  a  change  in  GSR  billing  units 
and  the  FERC  interest  rate  effective  July 
1.1994: 

S'.!coad  Substitute  Ninth  BoViscd  Sheet  No. 

15  .  - 

.Sircoiid  Substitute  Ninth  Revised  Slieet  No. 

17  . 

Second  Substitute  Seventh  Rtrvi.sod  Sheet  tki. 

18 
.Sovnnth  Revi.sed  Sheet  No.  29 
.Seventh  Revised  Sheet  No.-  30 
.Seventh  Revised  Sheet  No.  31 

Southern-states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  mterested  state  - 

commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
nC  20426.  in  accordance  with  Rules  211 


Regulations  and  any  other  waivers 
necessary  to  make  the  revised  tariff 
sheets  effective  as  of  May  1. 1993,  the 
date  of  the  increase  in  Southern's 
charges  to  South  Georgia. 

South  Georgia  states  that  copies  of 
this  Bling  were  seived  on  the  two 
jurisdictional  customers  affected  hy  the 
filing,  interested  state  commissions  and 
all  parties  in  the  captioned  procet^ding. 

Any  pereon  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  ft25 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  3R5.211  end 
'  385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  Before  July  13, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'iew.  Copies  of  this  filing  are  on 
tile  with  the  Commission  and  ore 
available  for  public  inspection. 
Lois  D.  Cashell.  ^ 

.SecreTory. 

IFK  Doc.  94-16775  Filed  7-11-94:  8:45  ami 
BILUNQ  CODE  6717^1-M 


[Docket  Nos.  RP94-307-000  and  RP94-264- 
002] 

Southern-Natural  Gas  Company;  GSR 
Revised  Tariff  Sheets 

lulv  6.  1994. 

Take  notice  that  on  June  30.  199^4. 
Southern  NaturaJ  Gas  Company 
(Southern)  submitted  for  filing  as  part  of 
its  FERC  Gas  tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  reflect  a  change  in  GSR  billing  units 
and  the  FERC  interest  rate  effective  July 
1.1994: 

Sijcoaci  Substitute  Ninth  KoVisod  Sheet  No. 

15  .  - 

.StHZdiul  Substitute  Ninth  Revised  Sheet  .No. 

17  , 

Second  Substitute  Seventh  Revised  Sheet  No. 

'*  J  "'     - 

.Sevnnth  Revised  Sheet  No.  39 

.Seventh  Revised  Sheet  No.-  30 

.Sewnth  Revised  Sheet  No.  31 

Southern-states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state  - 

{:ommissions. 

Any  person  desiring  to  be  heard  or  to 
jirotest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 


i 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  |uly  13. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  U.  Cashell, 
Secretary: 
IFK  Doc.  94-16776  Filed  7-11-94;  8:45  am) 

'BILLING  COOE  e717-01-M 

[Docket  No.  RP94-36l-000] 

Stingray  Pipeline  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

luiyfi.  1994. 

Take  notice  that  on  June  30,  1994. 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  to  become  effective 
August  1,1994. 

Stingray  states  that  the  filing  reflects 
a  base  period  encompassing  the  twelve 
months  ended  February  28, 1994, 
adjusted  for  known  and  measurable 
changes  anticipated  to  occur  during  the 
nine  month  period  ended  November  30. 
1994.  Stingray  further  states  that  the 
filing  reflects  the  utilization  of  a  straight 
fixed-variable  rate  design,  an  equity 
return  allowance  of  15%,  existing 
depreciation  rate  for  transmission  plant 
(3.1%).  a  higher  negative  salvage  rate  for 
transmission  plant  (from  .35%  to  .60%), 
increased  operation  and  maintenance 
expenses  when  compared  to  the  level 
established  in  Stingray's  last  rate  case 
settlement  at  Docket  No.  RP91-212.  the 
elimination  of  its  revenue  sharing 
mechanism  and  a  proposal  to 
implement  on  a  prospective  basis  after 
final  settlement  rates  are  determined  an 
80%  load  factor  rate  for  service  under 
Rate  Schedule  ITS. 

hi  addition.  Stingray  states  that  the 
filing  reflects  the  continuation  of 
Stingray's  market-based  interruptible 
rate  program  established  in  its 
settlement  at  Docket  No.  RP91-212. 

Stingray  states  that  a  copy  of  this 
filing  was  mailed  to  Stingray's 
jurisdictional  customers  and  to 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with 


§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  such  petitions  or 
protests  must  be  filed  on  or  before  July 
13. 19S4.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
.the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

IFK  D.h;.  94-16777  Filed  7-11-94:  8:45  ami 
BILLING  COOE  6717-01-4M 

[Docket  No.  TM94-5-1 7-000] 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

'|uly6.  1994. 

Take  notice  that  on  June  30,  1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1  and  Original 
Volume  No.  2.  revised  tariff  sheets  listed 
on  Appendix  A  to  the  filing.  The 
proposed  effective  date  of  these  revised 
tariff  sheets  is  August  1.  1994. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  section 
15.1.  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 
Texas  Eastern  states  that  section  15.1 
provides  that  Texas  Eastern  shall  file  to 
be  effective  each  August  1  revised  rates 
for  each  applicable  zone  and  rate 
schedule  based  upon  the  projected 
annual  electric  power  costs  required  for 
the  operation  of  transmission 
compressor  stations  with  electric  motor 
prime  movers. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect 
changes  in  Texas  Eastern's  projected 
expenditures  for  electric  power  for  the 
twelve  month  period  beginning  August 
1. 1994  based  upon  the  latest  available 
actual  expenditures  for  the  twelve 
month  period  ending  May  31.  1994. 
which  is  the  first  full  twelve  month 
period  of  experience  under  Texas 
Eastern's  Order  No.  636  tariff. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and  current 
interruptible  shippers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
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to  intervene- or  protest 
Regulatory  Comm 
Capitol  Street,  NE., 
20426,  in  accordance 
and  385.211  of  the 
and  Regulations.  All 
protests  should  be 
13. 1994.  Protests  wil 
the  Commission  in 
appropriate  action  to 
not  serve  to  make 
the  proceeding.  Any 
become  a  party  must 
intervene.  Copies  of 
file  with  the  Comm 
available  for  public  i 
Public  Reference  Roo^i 
Lois  D.  Cashell, 
Secrelory. 
IFR  Doc  94-16778  Filed 
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with  the  Federal 
issifn,  825  North 
Wishington.DC 

with  §§385.214 
Co  nmission's  Rules 

i  uch  motions  or 
niqd^n  or  before  July 
be  considered  by 
determining  the 
le  taken,  but  will 
pro'  estants  parties  to 
I  erson  wishing  to 
le  a  motion  to 
filing  are  on 
is^on  and  are 
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[Docket  No.  RP94-303-^  iQO] 


Texas  Eastern  Transi  n 
Corporation;  Proposed 
FERC  Gas  Tariff 


o: 


|uiy  6,  1994. 

Take  notice  thai  on 
Texas  Eastern  Transm 
(Texas  Eastern)  filed  i 
application  pursuant 
Natural  Gas  Act,  15  U 
(1988),  and  the  Rules 
the  Federal  Energy 
Commission  (Comm 
thereunder  to  recover 
No.  858  costs  (Stranded 
as  a  consequence  of 
implementation  of  Or  ler 

Texas  Eastern  slates 
recover  Stranded  Cos^ 
Section  15.2(D)  of 
and  Conditions  of 
Gas  Tariff,  Sixth  Revised 


r  Te?  as 


Original  Sheet  No.  189 
Original  Sheet  No.  190 
Original  Sheet  No.  191 
Original  Sheet  No.  192 
Sheet  Nos.  193-199 

The  proposed  effect  i 
tariff  sheets  is  August 

Texas  Eastern  statet 
it  seeks  to  recover  knqwn 
measurable  Stranded 
$1,492^38.37  incurred 
1994  through  May  31 
$21,891.24  at  the  cunlent 
rate  of  6.00%  is  inclu  led 
carrying  charges  from 
payment  of  the  costs 
date  of  payment  by 

Texas  Eastern  states 
Costs  shall  be  allocated 
Eastern's  Customers 
Schedules  CDS,  FT-1 
accordance  with  the 


thj 


ederal  Register  /  Vol.  59,  No.  132  /  Tuesday,  July  12,  1994  /  Notices 


Federal  Register  / 


ission 
Changes  in 
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ssion  Corporation 
limited 

Section  4  of  the 
S.C.  Section  717c 
ind  Regulations  of 
ulatory 
s  sion)  promulgated 
stranded  Account 
Costs)  incurred 
Eastern's 
No.  636. 
that  it  is  filing  to 
pursuant  to 
thelGeneral  Terms 

Eastern's  FERC 
Volume  1 


Re; 


T  >xas  1 


ve  dale  of  these 

1994. 
that  by  ibis  filing 

and 
I^osls  totalling 

from  March  1. 
1994.  Interest  of 
FERC  annual 
for  the 
the  dale  of 
the  projected 
Customers, 
that  Stranded 
to  Texas 
Under  Rate 
and  SCr  in 
hodology 


rieU 


specified-in  Section  15.2  tD)  of  the 
General  Terms  and  Conditions.  At  each 
customer's  individual  option,  payment 
of  these  Stranded  Costs  amounts  may  be 
amortized  over  as  much  as  a  twelve 
month  period  with  carrying  charges 
calculated  on  amounts  uncollected 
pursuant  to  Section  154.305  of  the 
Commission's  Regulations. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  oe  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §§385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  nfotions  or 
protests  should  be  filed  on  or  before  July 
13, 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  a . 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secrplory. 
IFR  Doc.  94-16779  Filed  ■?-n-<«4-  SAhatn] 

BILLING  COOC  S717-01-M  . 

(Docket  No.  RP94-a02-000] 

Texas  Gas  Transmission  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff 

)u)y  6, 1994. 

"Take  notice  that  on  June  30, 1994,  - 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  vi 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  dale  of 
August  1, 1994: 

First  Revised  Sheet  No.  2?l 
Original  Sheet  No.  231 A 
Original  Sheet  No.  23lB 
Original  Sheet  No.  231C 
Original  Sheet  No.  231D 

Texas  Gas  states  that  the  revised  tarill 
sheets  are  being  filed  to  initiate  a 
Section  4  ptoceeding  to  establish 
provisions  for  final  resolution  of 
Historical  Imbalances  (pre-Order  636) 
on  the  Texas  Gas  system.  Texas  Gas 
further  states  that  the  tariff  sheets 
generally  define  such  imbalances  and 
provide  methods  for  reconciliation  and 
final  resolution  of  the  historical 
imbalances. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 


Texas  Gas's  affected  firm  jurisdictional . 
customers,  those  appearing  on  the 
applicable  service  lists,  and  interested 
stale  commissions. 

Any  person  desiring  to  be  heard  orlo 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissicm,  825 
North  Capitq]  Street,  N.E.,  Washington 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  13, 1994.  Protesi* 
will  be  ccmsidered  by  the  Commission 
in  determining  the  appropriate  action  lo 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copief 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  publii 
inspection  in  the  public  reference  room 
Lois  D.  Cashelf, 
Secretory. 

IFR  Doc.  94-16780  Filed  7-11-94,  8.4^  .. 
BtLLMC  CODE  S717-01-M 


(Oockel  No.  TM94-14-2»-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Proposed  Changes  In 
FERC  Gas  Tariff 

Iuly6. 1994. 

Take  notice  that  on  July  1,  1994  . 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Ninth  Revised 
Sheet  No.  60,  which  tariff  sheet  is 
proposed  to  be  effective  on  August  1, 
1994.  i 

TGPL  states  that  the  insfant  filing  is 
submitted  pursuant  to  Section  39  of  the 
General  Terms  and  Conditions  of 
TGPL's  FERC  Gas  Tariff  which  provides 
that  TGPL  will  file  to  adjust  its  Great 
Plains  Volumetric  Surcharge 4GPS)  30 
days  prior  to  each  GPS  Annual  Period 
beginning  August  1.  The  GPS  Surcharge 
is  designed  to  recover:  (j)  The  cost  of  ggs 
purchased  from  Great  Plains . 
Gasification  Associates  (or  its  successor) 
which  exceeds  the  Spot  Index  (as 
defined  in  Section  39  of  theCeneral 
Terms),  and  (ii)  the  related  cost  of 
transporting  such  gas.  ^  v. 

The  revised  GPS  Surcharge  irjciuded 
therein  consists  of  two  components — 
the  Current  GPS  Surcharge  calculated 
for  the  period  August  1 ,  1994  through 
July  31, 1995  plus  the  Great  Plains 
Deferred  Account  Surcharge  (Delerred 
Surcharge).  The  determination  of  the 
Deferred  Surcharge  is  based  on  the 
balance  in  the  current  GPS  subacoou)>i 


plus  accumulated  interest  at  April  30, 
1994. 

TGPL  states  that  included  in 
Appendix  A  attached  to  the  filing  are 
workpapers  supporting  the  calculation  - 
of  the  revised  GPS  Surcharge  of  $0.0287 
per  dt  reflected  on  the  tariff  sheet 
included  therein. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers.  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  tol)e  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.  Washington. 
D:C.  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  13. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  oecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PuWic  Reference 
Room. 

Lots  0.  Cashell,   . 
Secretary. 

IFR  Doc.  94-16781  Filed  7-11-94;  8:45  am] 
BILUNG  C00€  e717-01-M 


[Docket  No.  GT94-65-000] 

Trunkline  Gas  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  6,  1994. 

take  notice  that  on  June  30. 1994 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  revised  tariff  sheets 
to  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1  as  listed  on  Appendix  No. 
1  attached  to  the  filing.  Trunkline 
proposes  that  the  revised  tariff  sheets 
listed  on  Appendix  No.  1  become 
effective  September  1, 1993,  November 
1. 1993,  December  1. 1993,  Jani/ary  1. 
1994.  February  1, 1994.  March  1,  1994, 
April  1, 1994.  May  1, 1994  and  June  1. 
1994.  respectively. 

Trunkline  states  that  this  filing  is 
being  made  in  compliance  with  section 
154.41(b)  of  the  Commission's 
Regulations.  The  revised  tariff  sheets 
reflect  updates  to  the  Index  of  Firm 
Customers  in  Trunkline's  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1. 

Trunkline  states  that  copies  of  this 
filing  are  being  mailed  to  affected 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


plus  accumulated  interest  at  April  30. 
1994. 

TGPL  states  that  included  in 
Appendix  A  attached  to  the  filing  are 
workpapers  supporting  the  calculation  - 
of  the  revised  GPS  Surcharge  of  $0.0287 
per  dt  reflected  on  the  tariff  sheet     . 
included  therein. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers,  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  tol)e  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.  Washington. 
D:C.  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  13. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  oecome  a  party 
.must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  1':' 

Lois  O.  Cashell,   .  1     - 

Secretary. 

IFR  Doc.  94-16781  Filed  7-11-94;  8:45  am] 
BILUNG  C006  671 7-01 -M 

[Docket  No.  GT94-65-000] 

Trunkline  Gas  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  6,  1994. 

take  notice  that  on  June  30. 1994 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  revised  tariff  sheets 
to  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1  as  listed  on  Appendix  No. 
1  attached  to  the  filing.  Trunkline 
proposes  that  the  revised  tariff  sheets 
listed  on  Appendix  No.  1  become 
effective  September  1, 1993.  Novemher 
1. 1993,  December  1. 1993,  Jani/ary  1, 
1994.  February  1. 1994.  March  1,  1994, 
April  1, 1994,  May  1, 1994  and  June  1. 
1994.  respectively. 

Trunkline  states  that  this  filing  is 
being  made  in  compliance  with  section 
154.41(b)  of  the  Commission's 
Regulations.  The  revised  tariff  sheets 
reflect  updates  to  the  Index  of  Firm 
Customers  in  Trunkline's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

Trunkline  states  that  copies  of  this 
filing  are  being  mailed  to  affected 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 


I  ■ 
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to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  13, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-16782  Filed  7-11-94;  8:45  am] 
BILLING  CODE  6717-01-M 

[Docket  No.  TM94-e-49-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Fuel  Reimbursement 
Charge  Filing 

luly  6. 1994. 

Take  notice  that  on  July  1.  1994. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  August  1, 
1994: 

Second  Revised  Volume  No.  1 
Sixth  Revised  Sheet  No.  15 
Third  Revised  Sheet  No.  15A 
Sixth  Revised  Sheet  No.  16 
Third  Revised  Sheet  No.  16A 
Sixth  Revised  Sheet  No.  18 
Third  Revised  Sheet  No.  18A 
Third  Revised  Sheet  No.  19 
Third  Revised  Sheet  No.  20 
Sixth  Revised  Sheet  No.  21 
"Original  Volume  No.  2 
Fifty-third  Revised  Sheet  No.  10 
Fifty-second  Revised  Sheet  No.  IIB. 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company's  relevant 
gathering,  transportation  and  storage 
rates,  and  the  calculation  of  new  fuel 
reimbursement  surcharges  to  amortize 
its  Unrecovered  Fuel  Reimbursement 
Accounts  in  accordance  with 
Subsection  38  of  Williston  Basin's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
13, 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  the 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-16783  Filed  7-11-94;  8:45  am| 

BILUNG  COOe  6717-01-M 


Western  Area  Power  Administration 

Provo  River  Project— Proposed  Rate 
Methodology  of  Annual  Charges 

agency:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  Proposed  Provo  River 

Project  Rate  Methodology  of  Annual 

Charges. 


SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  proposing  a 
methodology  to  determine  annual 
charges  to  accompany  the  independent 
marketing  of  Provo  River  Project  (PRP) 
resources.  A  previous  proposal  to 
integrate  this  project  and  its  resources 
with  Western's  Salt  Lake  City  Area/ 
Integrated  Projects  (Integrated  Projects) 
was  not  supported  by  customers.  To 
date,  PRP's  resources  have  been  sold  to 
the  Colorado  River  Storage  Project 
(CRSP)  at  a  rate  to  cover  project  costs. 
Western  proposes  that  capacity  and 
energy  produced  by  the  PRP  be 
marketed  to  those  members  of  two 
Western  customers,  Intermountain 
Consumers  Power  Association  (ICPA) 
and  Utah  Municipal  Power  Agency 
(UMPA),  located  in  the  area  of  the  Provo 
River  drainage,  in  Utah  and  Wasatch 
Counties  in  Utah.  Power  will  be 
allocated  to  these  two  customers 
proportional  to  the  electrical  sales  of 
their  members  who  meet  the  criteria  for 
receiving  it.  These  customers  will  pay 
all  of  the  annual  expenses  of  the  PRP, 
including  an  amount  to  be  used  to  assist 
the  Provo  River  Water  Users 
Association's  (Water  Users)  timely 
repayment  of  the  original  Federal 
investment  in  the  PRP.  In  return,  these 
customers  will  receive  all  of  the  total 
marketable  output  of  the  PRP. 

The  proposed  rate  methodology 
constitutes  a  minor  rate  adjustment  as 
defined  by  the  procedures  for  public 
participation  in  general  rate  adjustments 
covered  in  10  CFR  903.2(f).  The  PRP 
annual  sales  are  less  than  100  million 


IMI 


35514 


wi 


kfkrtvatthemrs  and 
less  than  20,000  ki 
comment  period 
publication  of  this 
notice  and  end  30 
review  of  public 
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basis  by  the  Deputy  Secretary  of  DOE. 
The  proposed-rate  methodology  will  be 
sent  to  the  Federal  Energy  Regulatory 
Commissioa  for  approval  on  a  final 
basis.  The  proposed  rate  methodology 
for  marketing  capacity  and  energy  is 
expected  to  become  effective  November 
1. 1994,  and  it  will  remain  in  effect  until 

Cost  Evaluation  PERiOo 


October  31.  1999,  unless  superseded  by 
another  rate  action. 

At  present  there  is  no  existii^  FRP 
rate.  Energy  has  been  sold  to  the  CRSP 
at  an  amount  that  meets  the  FRP's 
annual  reventie  requirements  for 
expenses  and  repayment  obligations. 

The  following  table  shows  the 
investment  repayment  status: 
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Background 

Constnjction  of 
May  1938.  with  the 
completed  in  1958 
generating  capacity 
power.  The  Water 
of  stockholders  ow^  i 
entitFements 
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SO 
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original  power  investment  has  been 
repaid. 

In  December  1993,  Western  propo.sed 
to  change  the  way  it  marketed  {x>wer 
and  energy  produced  by  FRP  in 
response  to  customer  interest  in  its 
available  resources.  The  part  of  the 
proposal  that  suggested  inclusion  of  the 
FRP  in  the  Integrated  Projects  was  not 
supported  by  customers  for  various 
reasons,  thereby  requiring  Western  to 
modify  its  original  proposal  to  one 
which  will  market  PRP's  power  and 
energy  independent  of  the  Integrated 
Projects.  Two  Western  customers,  ICPA 
and  UMPA,  pursued  acquiring  the 
available  FRP  capacity  and  energj'.  The 
members  of  these  customers  are  located 
in  the  FRP  drainage  area  in  Utah  and 
Wasatch  Counties.  Western  proposes 
that  these  customers  receive  all  of  the 
total  marketable  output,  with  the  power 
allocated  proportionally  to  their  eligible 
members'  energy  sales.  ICPA  and  UMPA 
would  pay  all  of  the  annual  expenses  of 
the  project.  An  amount  to  meet  the 
repayment  assistance  to  the  Water  Lasers 
would  be  recovered  under  separate 
agreement. 

Proposed  Methodology 

If  Western  adopts  the  propo.sal. 
Western  will  prepare  a  power 
repayment  study  (FRS)  annually  for  FRP 
to  establish  the  revenue  needed  to  meet 
annual  costs,  including  operation, 
maintenance,  and  replacement 
repayment  costs  and  interest.  Budgeted 
estimates  of  these  future  costs  will  be 
used  in  the  FRS.  The  power  assistance 
to  the  Wafer  Users  will  not  be  included 
in  the  FRS  but  will,  instead,  be  poid 
under  a  separate  arrangement  among  the 
Bureau  of  Reclamation,  Western,  ICPA, 
UMPA,  and  the  Water  Users  which  will 


provide  for  equal  annual  irtstallments  of 
$102,285.71  over  14  years. 

If  the  proposed  methodology  is 
adopted  and  FRP  energy  is  no  longer 
sold  to  the  CRSP,  it  will  be  necessary  to 
collect  the  PRP's  share  of  transmission 
co.sts  in  Utah  under  contract  No.  2436 
with  FacifiCorp.  Assigning  proportional 
shares  of  Western's  Tier  1  and  Tier  2 
costs  will  result  in  an  annual 
transmission  expense  of  approximately 
$30,348.  This  amount  also  will  be 
included  as  an  annual  expense  of  the 
FRF.  The  annual  revenue  requirement  of 
the  FRP,  as  determined  by  the  PRS,  will 
then  be  prorated  between  ICPA  and 
UMPA  and  divided  by  12  for  month K 
billing  to  the  customers.  The  rate 
methodology  used  to  determine  the 
annual  revenue  requirement  will  be 
recalculated  each  year  during  the  5-year 
period  that  the  methodology  is  proposed 
to  be  in  effect. 

SUPPl£MENTARr  INFORMATION:  The  PRP 
rate  methodology  is  established 
pursuant  to  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101  et 
seq.)  and  the  Reclamation  Act  of  1902. 
32  U.S.C.  §  388  et  seq..  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  §  9fc)  of  the 
Reclamation  Project  Act  of  1939.  43 
U.S.C.  §485h(c). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  587161.  the 
Secretary  of  Energy  delegated  (1)  The 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Admini.strafor 
of  We.stern;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Sec;retar>-.  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effe(  t 
on  a  final  basis,  to  remand,  of  to 


Federal  Register 


disapprove  such  rates  tojthe  Federal 
Energy  Regulatory  Commission.  Existing 
DOE  procedures  for  public  participation 
in  power  rate  adjustments  (10  CFR  Fart 
903)  became  effective  on  September  18, 
1985  (50  FR  37835). 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  proposed 
rate  methodology  for  capacity  and 
energy  are  and  will  be  made  available 
for  inspection  and  copying  at  the  Salt 
Lake  City  Area  Office  located  at  257  East 
200  South,  Sah  Lake  City,  Utah. 

Regulatory  Flexibility  Analysis 

Pursuant  to-the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.],  each 
agency,  when  required  by  5  U.S.C.  553 
to  publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  initiation 
of  the  FRP  rate  proposal  is  related  to 
nonregulatory  services  provided  by 
Western  at  a  particular  rate.  Under  5 
U.S.C".  601(2),  rules  of  particular 
applicability  relating  to  rates  or  services 
are  not  considered  rules  within  the 
meaning  of  the  act.  Since  the  PRP 
capacity  and  energj'  rate  methodology  is 
of  limited  applicability,  no  flexibility 
analysis  is  required. 

Determination  Under  Executive  Order 
12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  Office  of  Management 
and  Budget  is  required. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.;  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Farts  1500-1508);  and  DOE  NEPA 
Regulations  (10  CFR  Part  1021),  Western 
has  determined  that  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Issued  in  Golden.  Colorado,  June  24, 1994. 
William  H.  Qagett, 

Administrator. 

IFR  Doc.  94-16844  Filed  7-11-94:  8:45  am| 
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disapprove  such  rates  tojthe  Federal 
Energy  Regulatory  Commission.  Existing 
DOE  procedures  for  public  participation 
in  power  rate  adjustments  (10  CFR  Part 
903)  became  effective  on  September  18. 
1985  (50  FR  37835). 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  proposed 
rate  methodology  for  capacity  and 
energy  are  and  will  be  made  available 
for  inspection  and  copying  at  the  Salt 
Lake  City  Area  Office  located  at  257  East 
200  South,  Salt  Lake  City,  Utah. 

Regulatory  Flexibility  Analysis 

Pursuant  to-the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.),  each 
agency,  when  required  by  5  U.S.C.  553 
to  publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  initiation 
of  the  PRP  rate  proposal  is  related  to 
nonregulatory  services  provided  by 
Western  at  a  particular  rate.  Under  5 
U.S.C.  601(2),  rules  of  particular 
applicability  relating  to  rates  or  services 
are  not  considered  rules  within  the 
meaning  of  the  act.  Since  the  PRP 
capacity  and  energj'  rate  methodology  is 
of  limited  applicability,  no  flexibility 
analysis  is  required. 

Determination  Under  Executive  Order 
12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  Office  of  Management 
and  Budget  is  required. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4321  et  seq.;  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Parts  1500-1508);  and  DOE  NEPA 
Regulations  (10  CFR  Part  1021).  Western 
has  determined  that  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Issued  in  Golden.  Colorado.  June  24. 1994. 
William  H.  Qagett, 

Administrator. 

(FR  Doc.  94-16844  Filed  7-11-94:  8:45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Members  of  Senior  Executive  Service 
Performance  Review  Board 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the  names  of 
the  members  of  the  FEMA  Senior 
Executive  Service  Performance  Review 
Board. 

EFFECTIVE  DATE:  June  29.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  R.  Yachnik.  Executive 
Coordinator.  Office  of  Human  Resources 
Management.  500  C  Street.  SW.. 
Washington.  DC  20472.  202-646-3040. 
SUPPLEMENTARY  INFORMATION:  The 
names  of  members  of  the  FEMA  Senior 
Executive  Service  Performance  Review 
Board  established  under  5  U.S.C. 
4314(c)(4)  are:  G.  Clay  Hollister.  John  D. 
Hwang.  Catherine  H.  Light,  Gary  D. 
Johnson.  Robert  P.  Fletcher.  Robert  R. 
Boyer.  John  P.  Carey,  and  Dennis  E. 
Owens. 

Dated:  July€.  1994. 
John  P.  Carey, 
General  Counsel. 

[FR  Doc  94-16734  Filed  7-11-94;  8:45  am] 
BILUNQ  CODE  671S-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-002744-079. 

Title:  West  Coast  of  South  America 
Agreement. 

Parties: 

A.P.  Moller-Maersk 

Compania  Chilena  de  Navigacion 
Interoceania,  S.A. 


Compania  Sud  Americana  de 
Vapores,  S.A. 

Crowley  American  Transport,  Inc. 

Flota  Mercante  Grancolombiana,  S.A. 

Lykes  Bros.  Steamship  Co.,  Inc. 

Nedlloyd  Lijnen,  B.V. 

Sea-Land  Service,  Inc. 

South  Pacific  Shipping  Company  Ltd. 

Synopsis:  The  proposed  amendment 
provides  that  a  Member  may  establish 
no  more  than  two  CY's  and  two  CFS's 
in  the  commercial  zones  of  ports  in 
Florida  and  U.S.  Gulf  Coast  ports. 

Agreement  No.;  202-003103-110. 
Title:  Japan-Atlantic  &  Gulf  Freight 
Conference. 
Parties: 

Hapag-Lloyd  AG 

Mitsui  O.S.K.  Line,  Ltd. 

A.P.  Moller-Maersk  Line 

Neptune  Orient  Lines  Limited 

Nippon  Yusen  Kaisha 

Wilhelmsen  Lines  AS 

Synopsis:  The  proposed  amendment 
modifies  Article  8(d)(2)(d)  by  deleting 
the  requirement  of  voting  by  secret 
ballot  and  permitting  changes  in  service 
contract  rates  to  be  decided  by  a  two- 
thirds  majority  of  all  votes  actually  cast. 

Agreement  No.:  202-011102-022. 

Title:  U.S.  Atlantic  &  Gulf/Western 
Mediterranean  Rate  Agreement. 

Parties: 

A.P.  Moller-Maersk  Line 

Evergreen  Marine  Corporation 
(Taiwan)  Ltd. 

Italia  di  Navigazione,  S.p.A. 

Lykes  Bros.  Steamship  Co.,  Inc. 

Nedlloyd  Lines 

P&O  Containers  Limited 

Sea-Land  Service,  Inc. 
^Zim  Israel  Navigation  Company.  Ltd. 

Synopsis:  The  proposed  amendment 
would  permit  the  Agreement  members 
to  take  independent  action  on  rate  or 
service  items  that  are  exempted  from  the 
tariff  filing  requirements  of  section  8  of 
the  Shipping  Act  on  or  after  January  1, 
1995. 

Agreement  No.:  202-011375-013. 
Title:  Trans- Atlantic  Agreement. 
Parties: 

Atlantic  Container  Line  AB 

Cho  Yang  Shipping  Co.  Ltd. 

Sea-Land  Service,  Inc. 

A.P.  Moller-Maersk  Line 

Nedlloyd  Lijnen  BV 

Hapag  Lloyd  AG 

Mediterranean  Shipping  Company, 

S.A. 
DSR/Senator  Joint  Service 
Polish  Ocean  Lines 
Orient  Overseas  Container  Line  (UK) 

Ltd. 
Transportation  Maritima  Mexicana, 

S.A.  deC.V. 
P&O  Containers  Limited 
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Nippon  Yusea  Kaisba 
Tecomar  S.A.  de  CV- 

Synepsis:  The  prop^^ed  amendment 
chminates  the  rate  commTttee/non-rate 
committee  status,  red>»ces  the  specific  1/ 
A  notice,  changes  to  t|e  service  contract 
provisions,  and  restruttures  the 
framework  of  the  capeCity  management 
program.  In  addition,  the  Agreement 
name  has  been  change|d  to  'Trans- 
Atlantic  Conference  i%reement"  and 
the  Agreement  has  be«i  restated  to 
reflect  these  and  othei;  aon-substantive 
change*. 

Agreement  No. :  203|-01 1 4f)0. 
Title:  Systems  and  1  ogistics 
Agreement. 
Parties: 

Atlantic  Container  I  ine 
Blue  Star  (North  An  erica)  Ltd. 
Cho  Yang  Shipping  Col  Ltd. 
Senator  Linie  GMBI  i  4  Co.  KG 


c  e 


(S 


Synopsis;  The  proj 
authorizes  the  parties 
exchange  documents 
and  cooperate  in  the 
use  of  uniform  and  or 
systems  in  accounting 
transportation,  logisti 
handling  of  container^ 
matters,  booJdng  and 
and  equipment  utiliza 
world-wide  ports  and 

Agreement  No.: 
Title:  Port  of  San 
Cold  Storage  Compan 
Operating  Contract. 
Parties: 


p4sed 


Agreement 
;o  discuss, 
<  nd  information 
velopment.  and 
compatible 
inland 

in  transit" 
ATFI-related 
documentation, 
ion,  between 
Joints. 


224  -200872. 
Dii  >go/Tenth  Avenue 


Port  of  San  Diego  (" 
Tenth  Avenue  Cold 

Synopsis:  The  propx  sed 
authorizes  the  Port  to 
to  operate  and  mainta^ 
Avenutt  Cool/Cold 


Agreeinent  No.:  2244-200873 
Title:  Port  of  Housto  a 

Cooper/T  Smith  Stevi  doring 

Terminal  Agreement 
Parties: 


Port  of  Houston  ("Pi  irt 
Port-Cooper/T.  Smivi 
Company  (": 

Synopsis:  The  proposed 
authorizes  P-C/TSSC 
handling  services  at 
Areas  8  and  9  and 
9. 


Dated:  luly  7.  1994. 

By  Order  of  the  Peder^  Vt^rime 
Comroission. 

Jasepli  C  Pblking. 

•Secretory. 

jFR  Doc.  94-16834  Filed 
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Storage  Company 

Agreement 
retain  a  contractor 
the  Tenth 
Facility. 


Storage 


Authority/Port- 
Company 


Stevedoring 
SC") 


Agreement 
:o  perform  freight 
Port's  Open 
Sbed  Number 


tie 


Tra  Kit 
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FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-084t} 

10  Percent  Revenue  Lfmft  on  Bank- 
Ineligible  Aetfvfties  of  Subsidiaries  of 
Bank  Holding  Companies  Engaged  in 
Underwriting  and  Dealing  in  Securities 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  comments. 

SUMMARY:  In  1987  and  1989  the  Board 
authorized  bank  holding  companies  to 
establish  separate  nonbank  subsidiaries 
("section  20  subsidiaries")  to 
underwrite  and  deal  in  securities  that  a 
bank  may  not  underwrite  and  deal  in 
directly  ("ineligible  securities").  In 
order  to  ensure  comphance  with  section 
20  of  the  Giass-Steagall  Act  (12  U.S.C 
377),  the  Board  required  that  the 
amount  of  revenue  a  section  20 
subsidiary  derives  from  ineligible 
securities  underwriting  and  dealing 
activities  may  rwt  exceed  10  percent  of 
the  total  revenue  of  the  subsidiary. 
Section  20  prohibits  a  member  bank  of 
the  Federal  Reserve  System  from  being 
affiliated  with  a  company  that  is 
"engaged  principally"  in  underwriting   . 
and  dealing  in  securities. 

In  January  1993,  after  notice  and  the 
opportunity  for  public  comment,  the 
Board  authorized  section  20  .subsidiaries 
to  use  an  alternative  indexed  method  to 
compute  compliance  with  the  10 
percent  revenue  limitation  to  account 
for  unusual  changes  in  the  level  and 
structure  of  interest  rates  since  1989, 
when  the  10  percent  limit  was  adopted. 
When  the  Board  adopted  the  indexed 
revenue  test,  the  Board  deferred 
adoption  of  another  alternative  test  for 
the  10  percent  limit  that  would  be  based 
on  assets,  rather  than  revenue. 
Inasmuch  as  the  Board  has  had 
increased  experience  in  reviewing  and 
monitoring  the  operations  and  activities 
of  the  section  20  subsidiaries,  and  in 
order  to  allow  these  subsidiaries 
additional  flexibility  in  the  conduct  of 
their  securities  operations,  the  Board 
now  proposes  to  modify  its  orders 
approving  the  establishment  of  the 
section  20  subsidiaries  to  allow  such 
subsidiaries  the  option  of  using  an 
alternative  measure  to  the  revenue- 
based  tests  for  assessing  compliance 
with  the  10  percent  limit  The  Board 
requests  comment  on  whether  asset 
values,  sales  volume  data,  or  both 
measures  should  be  used  as  a  new 
alternative  to  the  revenue  test. 
DATES:  Comments  must  be  received  by 
August  12, 1994. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0841,  nf»y  be 


mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NVV.,  Washington, 
DC  20551,  to  the  attention  of  Mr. 
William  Wiles,  Secietanr.  Comments 
addressed  to  the  attention  of  Mr.  Wiles 
may  be  delivered  to  the  Board's  mail 
room  between  8:45  a.m.  and  5:15  p.m., 
and  to  the  security  control  room  outside 
of  those  hours.  Both  the  mail  room  and 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  may  be 
inspected  in  room  MP-500  between  9 
a.m.  and  5  pan.  weekdays,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Richard  M.  Ashton,  Associate  General 
Counsel  (202/452-3750),  Thomas  M. 
Corsi,  Senior  Attorney  (202/452-3275). 
Legal  Division;  Michael  J.  Schoenfeld, 
Senior  Securities  Regulation  Anafj-st 
(202/452-2781),  Division  of  Banking 
Supervision  and  Regulation,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorthea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

SUPP1.EMENTARY  INFORMATION: 

1.  Background 

A.  Ten  Percent  Limit  on  fneligibie 
Securities  Activities  of  Section  20 
Subsidiaries 

Beginning  with  orders  issued  in  1987, 
the  Board  has  authorized  bank  holding 
companies  to  establish  nonbank 
subsidiaries  ("section  20  subsidiaries") 
to  underwrite  and  deal  in  seciu-ities  that 
a  bank  may  not  underwrite  and  deal  in 
directly  ("ineligible  securities"}.'  In 
order  to  assure  compliance  with  section 
20  of  the  Glass-Steagall  Act,  the  Board 
limited  the  amount  of  ineligible 
securities  that  these  section  20 
subsidiaries  could  undervmte  and  deaf 
in.  Section  20  provides  that  a  member 
bank  may  not  be  affiliated  with  a 
company  that  is  "engaged  principally" 
in  underwriting  and  deahng  in 
securities.^  In  particular,  the  Board 


'  E.g.,  Citicorp,  73  Federal  Reserve  Bulletin  473 
tl987).  affd.  Securities  Indxistry  AssociHtion  ». 
Board  of  Governors.  839  F.2d  47  (2d  Cir.),  cert. 
denied.  486  U.S.  1059  (1988). 

'12  U.S.C  377.  The  Board  and  the  cmirts  have 
ruled  that  section  20  does  not  prohibit  a  member 
bank  from  being  affiliated  with  a  company  that  is 
engaged  principally  in  underwriting  and  dealing  in 
securities  that  banks  may  underwrite  and  deal  in 
directly  ("'eligible  securitiea"l.  See  Citicorp,  sapm. 
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determined  that  a  bank  affiliate  would 
not  be  "engaged  firincipally"  in 
ineligible  securities  activities  for 
purposes  of  section  20  if  those  activities 
were  not  substantial  relative  to  the  other 
activities  of  the  subsidiary.  The  Board 
ruled  that  ineligible  sectuities  activities 
are  not  a  substantial  part  of  a 
subsidiary's  business  if  the  gross 
revenue  derived  from  those  activities 
does  not  exceed  10  percent  of  the  total 
gross  revenues  of  the  subsidiary,  when 
revenue  is  averaged  over  a  rolling  8- 
quarter  period.  Subject  to  this 
limitation,  the  Board  has  approved  the 
establishment  of  over  30  section  20 
subsidiaries,  several  of  which  are 
authorized  to  underwrite  and  deal  in 
debt  and  equity  securities  generally. 

B.  Adoption  of  Alternative  Indexed 
Bewnue  Test 

In  July  1992,  the  Board  propcsed  to 
establish  two  alternative  methods  that  a 
.section  20  subsidiary  could  elect  to  u.se 
to  determine  compliance  with  the  10 
percent  limit  on  ineligible  securities 
activities  in  place  of  the  gross  revenue 
test.'  In  proposing  these  alternative 
tests,  the  Board  noted  that  historically 
unusual  changes  in  the  level  and 
structure  of  interest  rates  have  distorted 
the  revenue  lest  as  a  measure  of  the 
relative  importance  of  ineligible 
.securities  activities  in  a  marmer  that 
was  not  anticipated  when  the  10  percent 
limit  was  adopted  in  1989.'»  To  address 
this  problem,  the  Board  first  proposed 
an  alternative  revenue  test  indexed  to 
interest  rate  changes  that  would  allow 
for  adjustment  of  the  current  revenue  of 
a  section  20  subsidiary  to  account  for 
the  unanticipated  interest  rate 
dbnditions.  In  January  1993,  the  Board 
adopted  an  optional  alternative,  indexed 
revenue  test.^ 


'  57  FR  33507,  luly  29.  1092. 

■"The  Beard  pointed  out  thai. in  conira-si  to 
conditions  in  1989,.  there  was  an  iinu.Mially  wide 
difference  between  short-  and  long-term  rates.  .Since 
eligible  securities  lend  to  be  shorter  term  than 
ineligible  securities,  the  unusually  sharp  increase  in 
the  steepness  of  the  yield  curve  had  the  effect  of 
making  rf  appear.  bas«d  on  revenue  data,  that  the 
eligible  securities  activities  of  at  least  some  section 
20  subsidiaries  had  been  reduced, «ven  though  the 
relative  proportion  of  eligible  and  ineligible 
securities  activities  being  conducted  by  those 
subsidiaries  remained  essentially  the  same. 

'  79  Federal  Reserve  Bulletin  226  (1993).  Under 
the  indexed  revenue  test,  current  interest  and 
dividend  revenu««  htrni  eligible  and  ineligible 
.iLlivities  fcr  each  quarter  are  increased  or 
decreased  by  an  adiustment  factor  provided  by  the 
Board  based  on  the  average  duration  of  a  section  20 
subsidiary's  eligible  and  ineligible  securities 
poriicjlio.  The  adfuslmcnt  Actors,  which  vary 
according  to  specific  time  periods  of  average 
duration,  represent  the  ratio  of  interest  rales  on 
Treasury  securities  in  the  most  recent  qi;arter  to 
those  in  September  198«. 
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determined  that  a  bank  affiliate  would 
not  be  "engaged  principally"  in 
ineligible  securities  activities  for 
purposes  of  section  20  if  those  activities 
were  not  substantial  relative  to  the  other 
activities  of  the  subsidiary.  The  Board 
ruled  that  ineligible  securities  activities 
are  not  a  substantial  part  of  a 
subsidiary's  business  if  the  gross 
revenue  derived  from  those  activities 
does  not  exceed  10  percent  of  the  total 
gross  revenues  of  the  subsidiary,  when 
revenue  is  averaged  over  a  rolling  8- 
quarter  period.  Subject  to  this 
limitation,  the  Board  has  approved  the 
establishment  of  over  30  section  20 
subsidiaries,  several  of  which  are 
authorized  to  underwrite  and  deal  in 
debt  and  equity  securities  generally. 

B.  Adoption  of  Alternathv  Indexed 
Bewnue  Test 

In  July  1992,  the  Board  propo.sed  to 
establish  two  alternative  methods  that  a 
section  20  subsidiary  could  elect  to  use 
to  determine  compliance  with  the  10 
percent  limit  on  ineligible  securities 
activities  in  place  of  the  gross  revenue 
test.'  In  proposing  these  alternative 
tests,  the  Board  noted  that  historically 
unusual  changes  in  the  level  and 
structure  of  interest  rates  have  distorted 
the  revenue  test  as  a  measure  of  the 
relative  importance  of  ineligible 
.securities  activities  in  a  manner  that 
was  not  anticipated  when  the  10  percent 
limit  was  adopted  in  1989.''  To  address 
this  problem,  the  Board  first  proposed 
an  alternative  revenue  test  indexed  to 
interest  rate  changes  that  would  allow 
for  adjustment  of  the  current  revenue  of 
a  section  20  subsidiary  to  account  for 
ihe  unanticipated  interest  rate 
fTbnditions.  In  January  1993.  the  Board 
adopted  an  optional  alternative  indexed 
rt'venue  test.-^ 


'  57  FR  33507.  luly  29.  1992. 

•"Tho  Board  pointed  out  that,  in  contra.-il  lo 
conditions  in  1989..  there  was  an  unu.'Siially  wide 
difference  between  short-  and  long-term  rates.  .Since 
eligible  securities  lend  Jo  be  shorter  terra  than 
ineligible  securities,  the  unusually  sharp  increase  in 
Ihe  .steepness  of  ihe  yield  curve  had  the  effect  of 
making  it  appear.  bas«d  on  revenue  data,  thai  the 
eligible  securities  activities  of  at  least  some  section 
20  subsidiaries  had  been  reduced. «ven  though  the 
relative  proportion  of  eligible  and  ineligible 
securities  activities  being  conducted  by  those 
subsidiaries  remained  essentially  the  same. 

'  79  Federal  Reserve  Bulletin  226  (1993).  Under 
the  indexed  revenue  test,  current  interest  and 
dividend  revenues  htun  eligible  and  ineligible 
activities  (cr  each  quarter  are  increased  or 
derreased  by  an  adiusiment  factor  provided  by  the 
Board  bes«d  on  the  average  duration  of  a  section  20 
subsidiary's  eligible  and  ineligible  securities 
port:olio.  The  adiuslroent  tetors,  which  vary 
accorciing  to  specific  time  periods  of  average 
duration,  represent  the  ratio  of  interest  rales  on 
Treasury  securities  in  the  most  recent  qi;arter  to 
those  in  September  198". 


C.  Proposed  Asset-Based  Test 

At  the  same  time  that  the  indexed 
revenue  test  was  proposed,  the  Board 
also  proposed  an  alternative  asset-based 
test.  Specifically,  the  Board  proposed 
that  the  10  percent  limit  would  be 
computed  by  using  average  daily  assets 
held  in  connection  with  ineligible 
securities  activities  and  with  other 
activities.  The  Board  recognized  that  in 
1987,  when  it  initially  decided  to  use 
revenue  as  the  appropriate  measure  of 
the  section  20  limit  on  ineligible 
securities  activities,  the  Board  had 
expressed  two  concerns  about  a  test 
based  on  average  assets.  One  concern 
was  that  an  asset-based  test  might  be 
manipulated,  for  example,  through 
"matciied  book"  repurchase  and  reverse 
rcpurcha.se  agreements  for  government 
securities.  The  second  concern  was  that 
an  average  asset  test,  even  if  computed 
on  a  daily  basis,  would  not  include 
securities  that  were  underwritten  by  the 
section  20  subsidiary  btit  that  were  held 
only  for  a  few  hours,  which  is  typical 
in  many  underwriting  transactions. 
Accordingly,  when  the  Board  proposed 
an  alternative  asset-based  test  in  1992. 
the  Board  requested  comment  on 
possible  modifications  to  address  tiiese 
f:on(;erns. 

A  number  of  banking  organizations 
commenting  on  the  Board's  proposal 
supported  adoption  of  an  asset-based 
alternative  measure  for  computing  the 
ID  percent  limit.  These  comments  stated 
that,  like  the  indexed  revenue  proposal, 
a  limit  based  on  assets  would  be  less 
susceptible  than  the  unadjusted  revenue 
test  to  unusual  changes  in  interest  rate 
conditions.  Those  supporting  the  a.sset- 
based  test  also  stated  that  this  test 
would  be  easier  and  less  costly  to  apply 
than  a  measure  that  required 
adju.stments  to  revenue  data  and  would 
allow  for  greater  predictability  in  the 
management  of  tlie  operations  of  the 
subsidiary. 

Many  commenters  also  opposed 
establishing  any  specific  restrictions  to 
address  the  potential  for  manipulative 
transactions.  These  commenters 
believed  that  the  capital  and  funding 
requirements  needed  to  support  such 
transactions,  as  well  as  earnings 
considerations  and  market-imposed 
credit  risk  constraints,  would  effectively 
curtail  the  excessive  use  of  as.set 
transactions  conducted  solely  to 
increase  the  level  of  eligible  assets. 
Commenters  also  observed  that 
implementation  of  such  separate  limits 
would  be  difficult  in  practice. 

On  the  question  of  the  treatment  of 
intra-day  holdings  of  securities  that  are 
being  underwritten,  while  there  was 
some  support  for  including  the  value  of 


such  securities  for  purposes  of  applying 
an  asset-based  test,  other  comments 
opposed  counting  the  value  of  such 
holdings  on  the  grounds  tha(  the  10 
f)ercent  limit  should  measure  only 
assets  that  pose  a  risk  to  the  section  20 
subsidiary. 

After  considering  these  comments,  the 
Board  decided  to  defer  adoption  of  an 
alternative  asset-based  test,  notirtg  that 
the  Board  was  not  then  able  to  assess 
the  potential  practical  effect  of  the  test. 

II.  Proposed  Alternative  Test 

A.  Need  for  an  Improved  Alternative  lo 
the  Gross  Revenue  Test 

Since  the  decision  to  defer 
consideration  of  the  asset-based  test,  the 
Board  has  had  a  greater  opportunity  to 
review  and  analyze  the  operatioas  of 
section  20  subsidiaries.  At  the  outset, 
the  Board  notes  that,  during  this  time 
period  and  in  the  entire  seven  year 
period  since  the  Board  first  approved 
the  creation  of  section  20  subsidiaries, 
the  Board  has  not  uncovered  evidence 
of  unsafe  or  unsound  practices,  conflit  Is 
of  interest,  or  other  conduct  related  to 
the  operations  of  these  subsidiaries  that 
has  impaired  the  condition  of  the 
affiliated  depository  institutions  or  the 
banking  organizations  as  a  whole.  The 
available  evidence  further  suggests  th.it 
these  subsidiaries  have  exerted  a 
beneficial  procompetitive  mfluence  on 
the  securities  markets  in  which  they 
compete. 

When  the  section  20  subsidiaries  were 
first  authorized,  the  Board  selected 
revenue,  rather  than  asset  values  or 
sales  volume,  as  the  best  overall 
measure  of  ineligible  securities 
activities  because  the  Board  believed 
that  such  a  test  would  pose  the  fewest 
operational  difficulties  and  provide  the 
nio-st  accurate  indication  of  the  relative 
importance  of  specific  activities.  The 
Board  also  noted  that  although  the 
applicants  had  argued  that  a  varietv  of 
factors  could  be  used  to  judge  "engaged 
principally"  .siatus,  a  single  uniforni 
standard  was  desirable.* 

However,  subsequent  events  have 
shown  that  the  susceptibility  of  results 
from  the  gross  revenue  measure  to 
distortion  caused  by  changes  in  interest 
rate  conditions  casts  doubt  on  the 
appropriateness  of  that  test.  Although 
the  indexed  revenue  test  addresses  these 
cxjncems,  it  necessarily  involves 
increased  operational  difficulties.  For 
some  section  20  subsidiaries,  the  costs 
and  resources  needed  to  implement  Ihe 
indexed  revenue.test,  with  the  need  for 
complicated  duration  models  and  the 
calculation  of  the  duration  of  all 


"Citicorp,  .?(j/im.  73  Federal  Reserve  Bu.'tpiin  al 
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UnderwTiting 

The  Board  believes  that,  if  an  asset- 
based  test  is  adopted  as  an  alternative 
measure,  the  value  of  any  securities 
underwritten  by  a  subsidiary  would 
have  to  be  accounted  for  in  computing 
average  daily  assets,  even  where  the 
securities  are  disposed  of  prior  to  the 
end  of  the  day.  The  literal  language  of 
section  20  covers  any  underwriting 
activity.  Thus,  under  the  proposed 
asset-based  test,  if  securities 
underwritten  by  a  section  20  subsidiary 
are  recorded  as  assets  of  the  subsidiary, 
but  are  disposed  of  before  the  end  of  the 
day  on  which  underwriting  activity 
takes  place,  liiea  the  securities  would  be 
treated  as  if  they  were  carried  as  assets 
on  the  books  of  the  subsidiary  as  of  the 
end  of  that  day.  If  securities  are 
underwritten  by  the  section  20 
subsidiary  on  a  "best  efforts"  or  agency 
basis  the  securities  would  be  treated  as 
assets  of  the  subsidiary  for  each  day  that 
underwriting  activity  occurs  with 
respect  to  that  particular  security."* 

Anti-Manipulation  Limits 

Should  an  asset-based  test  be  adopted 
as  an  alternative  measure,  the  Board 
does  not  propose  that  any  specific  limits 
be  incorporated  to  address  the  potential 
for  manipulative  transactions  carried 
out  solely  to  inflate  artificially  a  section 
20  subsidiary's  base  of  eligible  assets. 
Many  of  the  comments  on  the 
previously  proposed  asset-based  test 
stated  that  there  are  sufficient  financial 
and  market  constraints  on  the  holding  of 
excessive  eligible  securities  solely  to 
support  increased  ineligible  securities 
activities.  Even  in  the  case  of  matched 
book-type  transactions,  counterparties 
typically  impose  limits  on  the  amount 
of  transactions  they  will  engage  in  with 
any  particular  section  20  subsidiary,  in 
order  to  control  credit  risk.  The  Board's 
minimum  consolidated  leverage  ratio 
and  the  SEC's  net  capital  rule,  which  is 
applicable  to  a  section  20  subsidiary, 
would  impose  additional  constraints.  In 
addition,  the  acquisition  of  significant 
amounts  of  eligible  securities  by  a 
section  20  subsidiary  in  matched  book 
or  similar  transactions  would  also  tend 
to  have  an  overall  negative  impact  on 
the  earnings  performance  of  the 
consolidated  bank  holding  company 
organization,  given  the  small  profit 
margins  typical  in  such  transactions. 
Finally,  the  Board  believes  that  it  has 
the  authority  to  take  appropriate 


"Under  an  asset-based  alternative  measure, 
similar  treatment  would  be  accorded  an  entire  issue 
of  privately-placed  securities  when  any  portion  of 
the  issue  is  taken  into  inventory  pursuant  to  SEC 
Rule  144.\. 


corrective  action  where  manipulative 
transactions  are  detected. 

C.  Sales  Volume  Test  as  Alternative 
Measure 

The  Board  is  also  requesting  comment 
on  adoption  of  sales  volume  as  an 
alternative  measure.  If  sales  volume  data 
is  used  as  the  measure  of  an  alternative 
test  for  applying  the  10  percent  limit, 
then  the  dollar  volume  of  a  section  20 
subsidiary's  sales  of  ineligible  securities 
as  a  result  of  underwriting  and  dealing 
in  such  securities  could  not  be  allowed 
to  exceed  10  percent  of  its  total  sales 
volume  over  a  rolling  8-quarter  period. 

The  Board  believes  that  the  value  of 
various  types  of  securities  and  otiier 
assets  sold  by  a  section  20  subsidiary 
bears  a  relationship  to  the  subsidiary's 
level  of  activity  with  respect  to  each 
type  of  security  or  other  asset.  Use  of 
such  data  is  thus  consistent  with  the 
statutory  requirements.  Under  a  sales 
volume  test,  intra-day  transactions  like 
underwriting  and  dealing  sales  would 
be  automatically  covered,  even  if  the 
assets  involved  were  not  recorded  on 
the  subsidiary's  books  at  the  end  of  the 
day.  In  addition,  like  an  asset-based  test, 
a  sales  volume  test  would  be  less 
sensitive  to  changes  in  interest  rate 
relationships.  Such  a  test  may  also  be 
easier  to  comply  with  than  the  current 
alternative  of  indexed  revenues. 

Repurchase  Transactions  and  Other 
Sales  Transactions 

One  question  raised  by  the  use  of 
sales  volume  as  a  test  of  the  10  percent 
limit  is  whether  securities  repurchase 
agreements  ("repo  transactions")  should 
be  treated  as  "sales"  and  therefore 
covered  undler  such  a  test.  Repo 
transactions  are  hybrids,  having  some  * 
characteristics  of  collateralized  lending 
and  some  characteristics  of  an  outright 
sale  of  securities.  The  Federal  Reserve, 
for  purposes  of  open  market  operations, 
has  taken  the  position  that  repo 
transactions  are  sales  rather  than  loans. 
The  Board  requests  comment  on  how 
repo  transactions  should  be  treated  for 
purposes  of  a  sales  volume  test,  if  such 
a  test  were  adopted  as  an  appropriate 
alternative  measure. 

In  addition,  the  Board  invites 
comments  concerning  reporting  and 
other  administrative  issues  associated 
with  implementing  a  sales  volume  test. 
The  Board  specifically  requests 
comment  on  how  sales  volume  should 
be  computed  for  various  types  of 
transactions  involving  the  same  kinds  of 
underlying  securities  in  different  market 
places.  For  example.  Treasury  bonds 
may  be  sold  in  the  cash  market,  on  a 
"When  Issued"  basis,  on  a  forward 
contract  basis,  or  indirectly,  by 


purchasing  a  put  option  or  selling  a 
futures  contract.  Ahhough  each  type  of 
transaction  may  be  reported  differently 
for  balance  sheet  purposes,  all  ot  the 
various  kinds  of  transactions  may  have 
an  identical  impact  on  the  section  20 
subsidiary's  risk  profile. 

The  Board  is  considering  adopting 
instructions  similar  to  those  contained 
in  the  current  Federal  Reserve  Report 
Series  Form  FR  2004,  Schedule  B 
"Weekly  Report  of  Cumulative  Dealer 
Transactions"  for  collection  of  sales 
volume  information.  AcT:ordingly, 
comments  are  requested  concerning 
whether  the  instructions  and  definitions 
for  reporting  sales  volume  data  in  the 
FR  2004  would  provide  an  adequate 
basis  for  developing  sales  volume 
reporting  for  section  20  subsidiaries. 
Comments  are  also  reque.sted 
concern:i}g  the  definition  and  reporting 
of  various  types  of  transactions  that  are 
not  addressed  in  the  existing  FR  2004 
report  instructions. 

Manipulative  Transactions 

When  the  Board  first  approved  the 
establishment  of  the  section  20 
subsidiaries,  it  considered  and  rejected 
using  a  sales  volume  test,  on  the  ground 
that  the  eligible  securities  sales  volume 
of  a  section  20  subsidiary,  Uke  asset 
values,  could  be  easily  inflated  by 
repeated  matched  book  transactions 
intended  for  no  other  purpose  than  to 
inflate  the  subsidiary's  ehgible  sales 
volume  base. '"  As  noted  above,  many  of 
the  comments  on  the  previously 
proposed  asset-based  test  pcwnted  out 
the  credit  risk  and  market  limitations  on 
the  extent  to  which  a  section  20 
subsidiary  may  engage  in  matched  book 
or  similar  transactions.  While  these 
limits  may  be  less  effective  where  a 
section  20  subsidiary  engages  in 
unusual  sales  of  securities  with  its  own 
affiliate,  rather  than  with  a  third  party, 
solely  for  the  purpose  of  increasing  the 
volume  of  eligible  securities  sales,  these 
m.atters  can  be  addressed  during  the 
examination  process  and,  as  noted 
above,  corrective  action  can  be  taken 
where  manipulative  tran.sacti(ins  are 
found. 

D.  Cnmplianre  With  Both  Measures 

A  possible  means  for  addressing  the 
disadvantages  of  asset  values  and  sales 
volume  alone  as  appropriate  measures  is 
lo  require  a  section  20  subsidiary 
electing  an  alternative  test  to  comply 
with  both  measures.  The  Board  seeks 
comment  on  this  possible  requirement. 
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purchasing  a  put  option  or  selling  a 
futures  contract.  Ahhough  ear,h  type  of 
transaction  may  be  reported  differently 
for  balance  sheet  purposes,  all  ot  the 
various  kinds  of  transactions  may  have 
an  identical  impact  on  the  section  20 
subsidiary's  risk  profile. 

The  Board  is  considering  adopting 
instructions  similar  to  those  contained 
in  the  current  Federal  Reserve  Report 
Series  Form  FR  2004,  Schedule  B 
"Weekly  Report  of  Cumulative  Dealer 
Transactions"  for  collection  of  sales 
volume  information.  Accordingly, 
comments  are  requested  concerning 
whether  the  instructions  and  definitions 
for  reporting  sales  volume  data  in  the 
FR  2004  would  provide  an  adequate 
basis  for  developing  sales  volume 
reporting  for  section  20  subsidiaries. 
Comments  are  also  requested 
concerning  the  definition  and  reporting 
of  various  types  of  transactions  that  are 
not  addressed  in  the  existing  FR  2004 
report  instructions. 

Manipulative  Transactions 

When  the  Board  first  approved  the 
establishment  of  the  section  20 
subsidiaries,  it  considered  and  rejected 
using  a  sales  volume  test,  on  the  ground 
that  the  eligible  securities  sales  volume 
of  a  section  20  subsidiary,  like  asset 
values,  could  be  easily  inflated  by 
repeated  matched  book  transactions 
intended  for  no  other  purpose  than  to 
inflate  the  subsidiary's  eligible  sales 
volume  base.'"  As  noted  above,  many  of 
the  comments  on  the  previously 
proposed  asset-based  test  pointed  out 
the  credit  risk  and  market  limitations  on 
the  extent  to  which  a  section  20 
subsidiary  may  engage  in  matched  book 
or  similar  transactions.  While  these 
limits  may  be  less  effective  where  a 
section  20  subsidiary  engages  in 
unusual  sales  of  securities  with  its  own 
affiliate,  rather  than  with  a  third  party, 
solely  for  the  purpose  of  increasing  the 
volume  of  eligible  securities  sales,  these 
m.atters  can  be  addressed  during  the 
examination  process  and,  as  noted 
above,  corrective  action  can  be  taken 
where  manipulative  transactions  are 
found. 

D.  Cnmplianrp  Wilh  Both  Mmsiims 

A  possible  means  for  addressing  the 
disadvantages  of  asset  values  and  sales 
volume  alone  as  appropriate  measures  is 
lo  require  a  section  20  subsidiary 
electing  an  alternative  test  to  comply 
with  both  measures.  The  Board  seeks 
comment  on  this  possible  requirement. 
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E.  Implementation  ofAnv  Alternative 
Test 

The  Board  notes  that  comments 
received  on  the  asset-based  test 
previously  proposed  suggested  that,  if 
such  a  test  were  adopted,  some  section 
20  subsidiaries  may  not  have  access  to 
sufficiently  detailed  asset  data  for 
earlier  quarters  to  allow  computation  of 
such  a  test  on  a  rolling  8-quarter  basis 
and  may  not  be  able  to  obtain  this 
information  easily.  Therefore,  the  Board 
proposes  that,  if  an  alternative  measure 
is  adopted  using  either  asset  values  or 
sales  volume,  or  a  combination  of  both 
measures,  a  section  20  subsidiary  would 
be  allowed,  at  its  election,  initially  to 
comply  with  such  a  test  on  a 
prospective  basis  only  for  the  first  two- 
year  period.  The  Board  followed  this 
approach  when  the  indexed  revenue  test 
was  adopted. 

As  was  also  the  case  with  respect  to 
adoption  of  the  indexed  revenue  test, 
the  Board  proposes  that,  regardless  of 
which  test  may  be  adopted  as  an 
alternative  measure,  any  section  20 
subsidiary  electing  to  use  a  new  test 
would  be  required  to  continue  using 
that  test  for  a  period  of  at  least  two 
years,  in  order  to  prevent  frequent 
switching  between  tests  that  would 
impair  an  accurate  assessment  of  the 
relative  importance  of  the  subsidiary's 
ineligible  securities  activities. 

F.  Proposed  Elimination  of  Indexed 
Revenue  Tefit 

The  Board  also  seeks  comment  as  to 
why,  if  a  new  alternative  measure  is 
adopted,  the  indexed  revenue  test 
should  not  be  eliminated  because  there 
would  no  longer  be  a  need  for  that 
alternative  measure.  However,  a  se<:tion 
20  subsidiary  would  be  allowed  to 
continue  to  elect  to  use  the  unadjusted 
revenue  test,  if  the  subsidiary  wishes  to 
avoid  the  costs  associated  with 
converting  to  any  new  test. 

G.  Proposed  Modification  of  Board 
Orders 

The  Board  proposes  that  its  orders 
approving  the  establishment  of  section 
20  .subsidiaries  be  modified  to  provide 
that  a  section  20  subsidiary  may  elect, 
as  an  alternative  to  the  existing  revenue 
tests,  to  apply  an  asset-based  test  to 
assess  compliance  with  the  10  percent 
limit  on  ineligible  securities  activities. 
Under  such  a  test,  a  section  20 
subsidiary  would  be  viewed  as  in 
compliance  with  that  section  for  any 
quarter  if  the  average  daily  assets  held 
in  connection  with  underwriting  and 
dealing  in  ineligible  securities  for  Lhat 
<]uarter.  when  added  to  the  average 
daily  a.ssets  held  in  connection  with 


ineligible  securities  activities  for  the 
previous  seven  quarters,  does  not 
exceed  10  percent  of  the  average  daily 
total  assets  of  the  subsidiary  for  that 
quarter  and  for  the  seven  previous 
quarters." 

In  the  alternative,  the  Board  proposes 
that  section  20  subsidiaries  be 
authorized  to  elect  to  apply,  as  an 
alteniative  to  the  existing  revenue  test, 
a  sales  volume  test  to  assess  compliance 
with  the  10  percent  limit.  Under  such  a 
test,  a  section  20  subsidiary  would  be 
viewed  as  in  compliance  with  that 
section  for  any  quarter  if  the  total  dollar 
volume  of  sales  of  ineligible  securities 
from  underwriting  and  dealing  activities 
for  that  quarter,  when  added  to  the  total 
dollar  volume  of  such  sales  for  the 
previous  seven  quarters,  does  not 
exceed  10  percent  of  the  total  dollar 
volume  of  sales  of  all  securities  and 
other  assets  by  the  subsidiary  for  thai 
quarter  and  for  the  seven  previous 
quarters. 

Finally,  as  a  third  alternative,  the 
Board  proposes  that  section  20 
subsidiaries  be  authorized  to  apply  an 
alternative  test  measured  by  both  asset 
values  and  sales  volume.  Under  such  a 
test,  a  section  20  subsidiary  would  be 
viewed  as  in  compliance  with  section 
20  for  any  quarter  if  the  subsidiary 
simultaneously  satisfied  both  the  asstM- 
based  and  .sales  volume  measures 
described  above 

By  order  of  the  Board  of  Governors  of  I. he 
FtMJeral  Reserve  .System.  July  6. 1994. 
William  W.  Wiles. 
Secrntaryof  the  Board. 
[FR  Doc.  94-16820  Filed  7-11-94.  8:45  Hml 
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DEPARTMENT  OF  HEALTH  AND     " 
HUMAN  SERVICES 

Administraition  on  Aging 

White  House  Conference  on  Aging 

AGENCY:  White  House  Conference  on 
Aging.  AoA.  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  Title  11  of  the  OWer 
Americans  .'\ct  Amendments  of  1987. 
Public  Law  100-175  as  amended  by 
Public  Law  102-375  and  Public  Law 
103-171.  that  the  1995  White  House 
Conference  on  Agir>g  Policy  Committee 
will  hold  a  meeting  on  Wednesday.  July 


"  .Seciirilies  iinderwritien  by  '.he  subsittiary. 
ini-liiriing  securities  taien  into  inventory  in  a 
privaie  placemflni  pursuant  to  SEC  Rule  H4A. 
would  he  Ireaicd  as  assets  of  the  subsidiary  for  r.A.h 
day  underwriting  activity  takes  pUiie  wil.h  resjvM 
to  .such  securities. 
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27,  1994.  from  1  P.l  1.  to  4  P.M.  The 
meeting  will  be  hel  I  in  Room  216,  Hart 
Senate  Office  Build  ng,  Constitution  and 
Delaware  Avenues  >IE,  Washington.  DC 
20510. 

The  meeting  of  thje  Committee  shall 
be  open  to  the  publ  c.  The  proposed 
agenda  includes  the  establishment  of 
the  date,  time  and  1  )cation  of  the  1995 
White  House  Confe  «nce  on  Aging  and 
the  number  of  delej  ates. 

Records  shall  be  lept  of  all  Committee 
proceedings  and  sh  ill  be  available  for 


public  inspection  ai 

SW  8th  floor  Washi  igton.  DC  20204. 

FOR  FURTHER  INFORK  ATION  CONTACT 

Kenton  Williams.  \1  hite  House 

Conference  on  Agin  i.  501  School  St 

SW..  8th  Floor,  Wa^ington,  DC  20024, 

202-245-7116. 

Dated:  July  6. 1994 
Fernando  M.  Torres-C 

Assistant  Secretary  fot 
IFR  Doc.  94-16822  Fi 
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Administration  on 
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Program;  Avaitabil^ 
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AGENCY:  Administr; 
Youth  and  Families 
Administration  for 
Families  (ACF); 
ACTION:  Extension 
submittal  of  applicsitions 
Youth  Gang  Drug 
announcement  cite( 


tion  on  Children. 
(ACYF): 
Children  and 


tie 


I  cor  d 


summary:  On  May 
Administration  on 
Families  published 
announcement  in 
(59  FR  23867). 

The  announcemetit 
applications  from  e 
organizations  to 
based,  comprehensive 
activities  to  reduce 
involvement  of  you 
engage  in  illicit  dm  > 

Because  of  recent 
Southeastern  Uni 
disrupted  normal 
are  allowing  all  pn 
more  time  to  submi 
Therefore,  we  are 
date  for  submission 
two  business  days. 
extended  from  July 


(Catalog  of  Federal  Domestic  Assistance 
Number  93.660.  Youth  Gang  Drug  Prevention 
Program) 

Dated:  )uly  7, 1994. 
Joseph  A.  Mottola, 

Deputy  Commissioner,  Administration  on 
Children,  Youth  and  Families. 
IFR  Doc.  94-16865  Filed  7-11-94;  8:45  am] 
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of  applications  by 
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Evaluation  of  the  Impact  of  the  1993 
AIDS  Case  Definition 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  competitive  cooperative 
agreement  program  to  study  the  quality 
of  AIDS  surveillance  using  the  1993 
AIDS  case  definition  and  reporting 
system  to  determine  methods  that 
increase  the  efficiency  of  AIDS 
surveillance  activities. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  HIV 
Infection.  (To  order  a  copy  of  "Healthy 
People  2000,"  see  the  section  Where  To 
Obtain  Additional  Information.) 

Authority:  These  cooperative  agreements 
are  authorized  under  Sections  301(a)  and  311 
of  the  Public  Health  Service  Act  [42  U.S.C. 
241(a)  and  243],  as  amended.  Applicable 
program  regulations  are  found  in  42  CFR  Part 
52,  Grants  for  Research  Projects. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
official  public  health  agencies  of  States 
and  their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  the  Northern  Mariana 
Islands,  the  Republic  of  the  Marshall 
Islands,  the  Republic  of  Palau,  and  the 
following  cities  and  county  only:  the 


cities  of  Chicago,  Houston, 
Philadelphia,  New  York,. San  Francisco, 
and  the  County  of  Los  Angeles. 

Availability  of  Funds 

Approximately  $1,200,000  is  available 
in  FY  1994  to  fund  four  to  six  awards. 
It  is  expected  that  the  average  award 
will  be  $250,000,  ranging  from  $200,000 
to  $300,000.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30. 1994.  and  will  be  for  a 
12-month  budget  period  within  a  project 
period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  a 
project  period  will  be  based  on 
satisfactory  progress  and  the  availability 
of  funds. 

Purpose 

The  purpose  of  these  awards  is  to 
assist  State  and  local  health 
departments  in:  (1)  Determining  the 
sensitivity,  timeliness,  and  validity  of 
the  AIDS  surveillance  system;  (2) 
Improving  the  efficiency  of  AIDS 
surveillance  by  evaluating  a  variety  of 
case  ascertainment  methods;  and  (3) 
Identif>'ing  the  information  collected  as 
part  of  AIDS  surveillance  that  is  most 
useful  for  planning  and  evaluating  HIV- 
related  treatment  and  preventive 
services. 

All  activities  should  be  implemented 
under  various  reporting  alternatives 
(provider-based  vs.  lab-initiated 
reporting)  through  a  population-based 
retrospective  study. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  activities  under 
A.,  below,  and  CDC  will  be  responsible 
for  conducting  activities  under  B., 
below: 

A.  Recipient  Activities 

1.  Conduct  a  retrospective  evaluation 
of  medical  and  laboratory  records  to 
obtain  histories  of  CD4+  and  HIV 
testing,  the  occurrence  of  opportunistic 
infections  (OIs)  among  persons  reported 
to  AIDS  surveillance,  and  the  number 
and  type  of  sites  that  provide  care  for 
HIV-infected  persons  to  determine  the 
sensitivity,  validity,  and  timeliness  of 
AIDS  surveillance  and  the  ability  to 
effectively  monitor  the  epidemic  using 
the  1993  AIDS  surveillance  definition 
and  reporting  system.  As  needed, 
conduct  personal  interviews  with  all,  or 
a  sample  of,  persons  who  are  reported 
with  AIDS  to  retrospectively  collect  data 
on  dates  and  results  of  all  prior  CD4+ 
and  HIV  tests,  OIs,  receipt  of  treatment 
and  prophylaxis,  and  degree  of  access  to 
the  health  care  system.  If  the  cases  being 


Federal  Regisler  / 


iirvesligflted  received  Irealmenl  tn 
■  multiple  health  facilities,  as  many 
Tprords  as  possible  should  be.pursued 
2.  Propose  alternative  surveillance  ' 
methods  to  increase  the  cost 
effectiveness,  quality,  and  efficiency  of 
case- finding.  For  example,  areas  with 
-provider-based  surveillance  can  piilot  a 
laboratory-initiated  reporting  system 
and  compare  this  activity  lo  existing 
surveillance  methods.  For  areas  w)lh 
both  provider  and  laboratory-initialed  - 
case-finding,  methods,  evaluative 
methods  may  include  comparing  data 
from  these  sources  to  alternative  data 
bases.  Thealtemative data  bases  used 
for  evaluation  should  not  currently  be 
imked  to  case- finding  activities,  and 
may  vary  by  State  (e.g.,  death 
teriificates  are  used  for  C3se-find;)-jg  in 
most  areas,  and  are  therefore  not  useful 
for  evaluation  activities).  Other  methods 
to  increase  efficiency  may  be  explortd 
in  comparison  to  existing  case-finding 
methods,  including,  sampling  for  r>sk 
information;  reporting  only  hem 
laboratory  and  aitemDlive  data  bases, 
such  as  death  registries,  and  condoctirig 
active  surveillance  for  preventable 
opportunistic  infeclioRS  ouly. 

3.  Colled  data  ir.  the  ixeatraent  sv/d 
*.ervices  referral  section  of  the  aduJt 
HIV /AIDS  confidential  case  report  forro 
on  all  or  a  representasjve  sample  of 
persons  reported  tcr  AJDS  surveiJIairce, 
describe  the  data  soujces,  the  coHeclicn 
methods,  and  determine  resources 
needed  to  obtain  these  data.  Develop 
measures  to  assess  the  usefulnes?  ol 
these  data  for  the  planning  of 
preveniion  activities  by  the  ibca)  health 
departmepi  ^nd  conamunity  pl.^iTinint- 
bodies.  "  "  - 

4.  Participate  in  meeli))gs  to  plan  and 
develop  standardized  evaluation 
protocols  and  to  discuss  progress  and 
methodologic  issues.  IJlTavelis  .needed 
il  wiij  be  supported  through  specific 
funds  awarded  in  ihis  cooperai  Jve 
agreement, 

5.  Ensure  confidenliality  of 
information  collfH:led  Irom  persons  wjih 
AIDS  and  persons  with  confimied  or 
<^uspecled  HIV  infection. 

6.  Maintain  responsiijility  Jor  anaiytii: 
and  presentation  of  dais  coDected  fci 
local  purposes. 

7  Demonstrate  coordination  m, iih 
existing  H)V/AIp$  survKj)lsr..c£ 
activities.. 

8.  Identify  and  select  appropriate 
«ialf.  '>-  ,.  '-■"•-  .■       -   ■.;     -    -    - 

B  CDCAdmiffi 

3  Piovide  oversight  arid  »fechnic*i 
sssitlsnce  as  the  proiecl  progresse*. 

2  Assist  the  participant  in  planr/inv 
and  implement jng  the  evshjation. 

' »n»..Jii6')ng  prpvidir.g  7e«  >;r:;ca3  f^sidm,-^ 


jnvestigaied  received  irealment  in 
■  multiple  health  facili)ie^>,  as  many 
Terords  as  possible  should  be.purgued. 

2.  Propose  alternative  surveillance 
methods  to  increase  the  cost 
effectiveness,  quality,  and  efficiency  oJ 
case- finding.  For  example,  areas  with 
^provider-based  surveillance  can  pilot  a 
laboratory-initiated  reporting  system 
and  compare  this  activity  to  existing 
surveillanoe  methods.  For  areas  with 
both  provider  and  laboratory-initiated  - 
case-findingmeihods,  evaluative 
methods  may  include  comparing  data 
from  these  sources  to  alternative  data 
bases.  The  alternative  data  bases  used 
for  evaluation  should  not  currently  be 
linked  to  case-finding  activities,  and 
may  vary  by  State  (e.g.,  death 
cenificates  are  used  for  case-find;rig  ^n 
most  areas,  and  are  therefore  not  useful 
for  evaluation  activities).  Other  methods 
to  increase  efficiency  may  be  exploittj 
in  comparison  to  existing  case-finding 
methods,  including,  sampling  for  ns,\ 
information;  reporting  only  from 
laboratory  and  altemotive  data  basts,, 
such  as  death  registries,  and  condoctJ.rig 
active  surveillance  for  preventable 
opportimistic  infections  only 

3.  Collect  data  in  the  IreatinenI  av/d 
*.ervices  referrffl  section  of  the  adult 
HIV /AIDS  confidential  case  report  forro 
on  all  or  a  representaiive  sample  of 
persons  reported  ta  AIDS  surveillarrre 
describe  the  data  mvjLts,  the  coHei  ijoio 
methods,  and  determine  resources 
needed  to  obtain  these  data,  develop 
measures  to  assess  the  usefulness  ol 
these  data  for  the  planning  of 
prevention  activities  by  the  Uks)  health 
department  pnd  community  pl-jnning 
bodies.  "  "  ■ 

4.  Participate  in  meeting?,  to  plan  and 
develop  standardized  evaluation 
protocols  and  to  discuss  progress  and 
methodologic  issues.  If  tiavel  ils  .needed 
it  uiil  be  .supported  through  specific 
funds  awarded  in  this  cooperative 
agreement, 

5.  Ensure  confidentiality  of 
jnformatioh  collected  Irom  persons  with 
AIDS  and  persons  with  tonfirmed  or 
mspecled  HIV  infection. 

6  Maintain  responsibility  Jor  HDniyi-if- 
and  presentation)  cf  dais  coDected  for 
local  purposes. 

7  Demonstrate  coordination  with 
existing  H)V/AII)S  surwe)}Jar.c£ 
activities. 

8.  Identijy  and  setect  appropriate 
■sialf.    -^     ' '-     .    ■  -  ■-■    -   '   ' 

E  CDCAdivjiies 

1  PiOvide  oversight  ar.d  tfcthnici-j 
assistance'  as  the  proie^t  ppogresse*., 

2  Assist  the  participant  i»  pJanring 
and  jj7jpJe.TTrier,t  jng  the  evshjation. 
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in  the  development  of  data  collection 
instruments,  outcome  measure?, 
reporting  protocols,  training,  and 
pretesting  methods.  Coordinate 
activities  among  projetl  participants  to 
promote  information  sharing  and  ensure 
comparability  of  data  collection. 
3.  Compile,  analyze,  and  report 
results  of  aggregate  data  in  collahoialian 
with  participating  site* 

E>'aIualion  Criteria 

Applicatitins  will  be  reviewed  and 
evaluated  a«j:ording  to  the  following 
criteria: 

1.  The  quality  of  the  plan  to  evaluate 
the  1993  surveillance  esse  definition 
and  the  impact  of  the  case  definition  on 
AIDS  surveillance  HO  points) 

2.  Descriptions  of  the  alternative  data 
bases  that  will  be  used  and  how  they 
will  be  used.  (10  points) 

3.  The  applicant  s  cunent  activities  m 
ihe  surveillance  of  AIDS  and  HIV 
infection  and  past  or  ongoing  research 
projects  to  evaluate  sensitivity. 
Tepresentativeness,  and  validity  rf 
jeporting.  (IQ  points) 

4.  The  number  and  distribution  oi 
recent  AIDS  cases  collected  by  the 
health  department  and  their 
representativeness  of  mJnority 
populations,  women.  heterose?«Uol 
transmission  cases,  and  geographic 
areas  with  the  largest  increases  in  the 
number  of  cases  reported  (25  points) 

\   .5.  The  applicant's  willingness  to 
cooperate  in  the  project  with  CDC:  and 
other  participants.  (5  points) 

6  The  applicant's  ability  to  obtain 
data  from  charts  or  inlerviews  with 
patients  directly  or  in  a£sociai:on  with 
personnel  noi  currenUy  responsible  foj 
ibe  reporting  of  AIDS  cofies,  and  the 
abJiily  to  manage,  analyze,  and  o<e 
*-.3rveil)ance  data.  ilO  poinls} 

7.  Description  cf  methods  loi 
evaluating  project  acliviiies  and  lo; 
modifying  activitjev  based  or  evaluation 
findings.  (5  points) 

8.  The  extent  to  whirh  the  propofi;! 
describes  how  the  project  will  be 
administered,  including  the  size, 
qualifications,  commilmenl,  and  time 
allocation  ol  the  proposed  staff;  the" 
availability  of  facilities  to  be  used 
during  the  projea  and  a  schedule  fci 
accomplishing  activities.  (10  points) 

9.  The  applicant's  ability  to  mt^iljze 
Jtsources  effectively  to  ensure  the 
quality  and  quantity  of  data  needed  to 
implement  this  evaluatibh.  (5  points) 

10.  A  plan  to  protect  tTie 
cdnfidtntielilyof  all  surveillance  data 
and  a  description  of  the  applicaiit's 
authority  to  collect  data  from  patients. 
slTem&'e  sources,  and  mf  difalrreoorti*: 
llOponltj    '  .. 


11.  The  extent  to  which  the-bud^et  i*,. 
Jtasonable,  clearly  justified,  and    - 
consistent  with  the  intended  use  ci 
hinds.  (Not  Weighted) 

funding  Priorities 

Cooperative  agreement  recipients  . 
it-porting  at  least  4,500  cumulative « asts 
of  A  IDS  to  CDC  through  December  31,  . 
1W33  [as  piovjsionally  reported  in  the 
draft  CDC  HIV/AIDS  Surveillance 
Report,  1993  Year-End  Edition,  releas^l 
in  March  1994),  will  be  given  priority 
for  funding  In  addition,  the  final 
selection  of  applications  for  this  pio)n  l 
must  include  at  least  one  of  each  group 
of  States  representing  these  categorief ; 
(1)  Laboratory-initiated  HIV  or  CD4 
reporting  implemented  by  January  1 
1994,  by  law  or  regulation,  and  (2) 
provider-initiated  reporting  only.  This 
ppproach  is  justified  since  the  obje<in,f 
of  the  project  is  to  evaluate  the 
attributes  of  surveillance  systems  unrii  i 
various  reporting  alternatives. 
•  Interested  persons  are  invited  to 
comment  on  the  proposed  fundinp 
priority.  All  comments  received  on  r  i 
.btfore  August  11, 1994,  will  be 
considered  before  the  final  funding 
priority  should  change  as  a  result  of  aijy 
comments  received,  a  revised 
Announcement  will  be  published  >u  ii,e 
Federal  Register  prior  to  the  final 
selection  of  awards. 

Written  comments  should  be 
adifressed  to  Edwin  L.  Dixon,  Grantr 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grar/ts  Offi' e.  Centers  lor  Disease 
Control  and  Prevention  (CDC),  251  Es«i 
Paces  Ferry  Road,  IME.,  Room  314 
Mailstop  E-18.  Atlanta  Georgia  30?t)5 

Ex.i>cvifivp  Order  12372  Review 

Applicatjons  are  subject  to 
Jntergovemmental  Review  of  Fedtiji 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.0. 12372  sets  tip 
a  system  for  State  and  local  govemmcnJ 
review  of  proposed  Federal  assistanre 
applications.  Applicants  should  conlaii 
their  State  Single  Point  of  Contad 
(SPOC)  as  early  as  possible  to  alert  iheni 
to  the  pro.<;pec1  jve  applications  and 
receive  any  necessary  instructions  c;j 
the  Stale  pror:ess.  Per  proposed  project* 
serving  more  than  one  State,  the 
applicant  is  advised  to  contaci  the  SPOC 
of  each  affected  Stale.  A  current  list  of 
SPOCk  is  included  in  the  applicatiori 
kit.  If  SPOCs  have  any  State  process 
lecommendations  on  applications 
submitled'to  CDC,  they  should  se.-  d 
them  to  Edwin  L.  Dixon.  Giants 
Management  Officer,  Grants 
Management  Branch,  Procurement  .'^rd 
Grants  Office.  Centers  for  Disease 
C*iaS.ToJ  and  .Prever.i  or.  tCDC)  2^'  Eijst 


,Ni: 


ri,  her  i 


Paces  Ferrv'  Road. 
Mailstop  E-18.  Atlaijt 
no  later  than  60  day 
appHcation  deadline 
Announcement  Nu 
Title  should  be  referenced 
do<:unieht.  The  gran 
guarantee  to  '"accom 
State  process  recomitien 
receives  after  that  da 


Room  314. 
a.  Georgia  30305. 
after  the 

date.  The  Program 

and  Program 

on  the 

t  ing  agency  does  not 

nodate  or  explain" 

dafions  it 


e. 

Public  Health  Syster  i  Reporting 
Requirement 

This  program  is  net  subject  to  the 
Public  Health  Syster  i  Reporting 
Requirements. 

Catalog  of  Federal  Dbmcstic  Assistance 
Number 


The  Catalog  of  Fee  eral 
Assistance  number  apsi 
program  is  94.944. 

Other  Requirements 

Paperwork  RedUctio^ 

Projects  that  invol 
information  from  10 
and  funded  by  coop^rat 
will  be  subject  to  rex-pew 
of  Management  and 
under  the  Paperwori 


Domestic 
igned  to  this 


Act 

''e  the  collection  of 
or  more  individuals 
ive  agreement 
by  the  Office 
udget  (0MB) 
Reduction  Act. 


Human  Subjects 

If  the  proposed  prc^ject 
research  on  human 
applicant  must  comj  ly 
Department  of  Healt 
Services  Regulations 
regarding  the  protect  on 
subjects.  Assurance  i  n 
demonstrate  that  the 
subject  to  initial  and 
by  an  appropriate  initi 
committee.  The  appi 
responsible  for  provid 
accordance  with  the 
guidelines  and  form 
application  kit. 

HIV/ AIDS  Hequiremknts 


inc 
n-eet 


Recipients  must 
document  entitled 
AIDS-related  Writteij 
Pictorials,  Audiovisi  als 
Questionnaires,  Sun  ey 
and  Educational  Sesi 
a  copy  of  which  is  i 
application  kit.  To 
requirements  for  a  p^ram 
panel,  recipients  are 
an  existing  program 
as  the  one  created  by 
department's  HIV/A|DS 
program.  If  the  recip 
program  review 
member  must  be  an 
designated  representative 
local  health  departm  jnt 
the  review  panel  meinbers 


pan(  1 
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Federal  Register  / 


involves 
jbjects,  the 
with  the 
and  Human 
(45  CFR  Part  46) 

of  human 
ust  be  provided  to 
project  will  be 
continuing  review 

tutional  review 
cant  will  be 
ing  assurance  in 
appropriate 
jrovided  in  the 


C(lraf>lv  with  the 
Content  of  HIV/ 
Materials, 


Instruments, 
ions,"  (June  1992), 
luded  in  the 
the 

review 
encouraged  to  use 
eview  panel,  such 
the  State  health 

prevention 
ent  forms  its  own 

at  least  one 
employee  (or  a 
)  of  a  State  or 
.  The  names  of 
must  be 


listed  on  the  Assurance  of  Compliance 
Form  CDC  0.1 1 13.  which  is  also 
included  in  the  application  kit.  The 
recipient  must  submit  the  program 
review  panel's  report  that  indicates  aH 
materials  have  been  reviewed  and 
approved. 

Application  Submission  and  Deadline 

The  program  announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  June  1994. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  business 
management  technical  assistant  may  be 
obtained  from  Nealean  K.  Austin,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6508. 
Programmatic  technical  assistance  may 
be  obtained  from  R.  Monina  Klevens, 
D.D.S.,  M.P.H.,  Division  of  HIV/ AIDS, 
National  Center  for  Infectious  Diseases. 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Road, 
NE..  Mailstop  E-47,  Atlanta,  Georgia 
30333ftelephone (404) 639-2050. 

Please  refer  to  Announcement 
Number  447  when  requesting 
information  and  submitting  an  ' 

application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary- 
Report,  Stock  No.  017-001-00473-1) . 
referenced  in  the  Introduction  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325,  telephone 
(202)783-3238. 

Dated:  July  6. 1994. 
Martha  Katz. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  94-16805  Filed  7-11-94;  8:45  am| 
BILUNG  COM  41S3-16-P 

[Announcement  Number  491] 

Hantavirus  Pulmonary  Syndrome 
(HPSyimmunology  Cooperative 
Agreement 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  a  program 
for  competitive  fiscal  year  (FY)  1994 
funds  to  conduct  Hantavirus  Pulmonary 


Syndrome  (HPS)  Immunologic 
Inve.stigations.  These  activities  are 
intended  to  focus  on  the  role  of 
immunopatholcigy  and  its  role  in 
induction  of  HPS.  These  investigations 
will  provide  the  basis  for  further  work 
in  understanding  the  pathogenesis  of 
HPS  and  provide  additional  avenues  for 
progress  in  clinical  management, 
treatment,  and  vaccine  development. 
The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve   - 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Disea.ses. 
(To  order  a  copy  of  Healthy  People    . 
2000,  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority:  This  program  is  authorized 
under  Section  301(a)  [42  U.S.C.  241(a)l.  311 
|42  U.S.C.  2431.  and  317(k)(3)  |42  U.S.C. 
247b(k)(3)l  of  the  Public  Health  Service  Act. 
as  amended.  Application  program  regulations 
are  found  in  42  CFR  Part  52— Grants  for 
Research  Projects. 

Smoke-Free  Workplace 

The  Public  Heahh  Ser\'ice  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  nonprofit  and  for- 
profit  organizations  and  governments    ^ 
and  their  agencies.  Thiis,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations, 
including  State  and  local  governments 
or  their  bona  fide  agents,  federally 
recognized  Indian  tribal  governments, 
Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-  and/ 
or  women-owned  businesses  are  eligible 
to  apply. 

Availability  of  Funds 

Approximately  $250,000  is  available 
in  FY  1994  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30, 1994,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
availability  of  funds. 


Purpose 

The  purposi'  of  this  cooperative 
agreement  is  to  .issisl  researchers  in 
studies  ol  tiif  imnnuiology  and 
immunopnthology  of  hantavirus 
infections  that  focus  on  the  role  of 
cellular  immune  response.  The  overall' 
goals  of  this  program  are  to  facilitate:  (1) 
Development  of  information  that  can 
guide  future  strategies  for  vaccine 
development,  and  (2)  Identification  of 
immunopathologic  disease  processes 
which  can  lead  to  the  development  of 
therajjeutic  approaches  for  blocking 
these  processes. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  agreement,  the 
recipients  shall  be  responsible  for  the 
activities  under  A.,  below,  and  CDC 
shall  be  responsible  for  conducting 
activities  under  B.,  below: 

A.  Recipient  Activities 

1.  Prepare  and  evaluate  bulk  cultures 
of  specific  T  lymphocytes  and  T  cell 
clones  from  humans  and/or  non-human 
primates.  Include  evaluation  of 
functional  capabilities,  phenotype, 
major  histocompatibility  complex 
restriction,  and  epitope  specificity. 
Focus  on  understanding  the  role  of  T 
cells  in  protection  against  HPS. 

2.  Investigate  the  relative  roles  of 
cellular  and  humoral  immunity  in 
recovery  from  hantaviral  disease  in 
general  and  HPS  in  particular. 
Investigate  the  ongoing  antibody 
response,  T  cell. infiltrates  in  the 
alveolar  septae  of  the  lung  in  deceased 
patients,  and  the  non-cytopathic 
replication  of  HPS  viruses  in  cau.sing 
disease. 

3.  In  accordance  vvith  current 
hantavirus  biosafety  procedures, 
perform  studies  in  appropriate  BSL-3 
and  BSL— 4  containment  facilities. 

4.  Analyze  all  results  in  collaboration 
with  CDC.  Present/publish  all 
significant  findings. 

B.  CDC  Activities 

1.  Until  commercially  available, 
provide  inactivated  antigens,  expression 
vectors  containing  viral  genes,  and  sera 
from  HPS  patients. 

2.  Provide  access  to  CDC's  BSL-4 
laboratory  facilities  and  BSL-3 
laboratory  as  necessary  (CDC  has  one  of 
only  two  BSL-4  laboratories  in  the 
United  States). 

3.  Provide  fresh  or  appropriately " 
frozen  lymphocytes  from  immune 
humans  or  nonhuman  primates,  as 
available. 

4.  Provide  technical  support  as 
De<<'<.<-3ry. 
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Purpose 

The  pui  posi'  uf  this  cooperative 
agreement  is  to  .issist  researchers  in 
studies  oi  liic  imiinmology  and 
immunopnthology  of  hantavirus 
infections  that  focus  on  the  role  of 
cellular  immune  response.  The  overall' 
goals  of  this  program  are  to  facilitate:  (1) 
Development  of  information  that  can 
guide  future  strategies  for  vaccine 
development,  and  (2)  Identification  of 
immunopathologic  disease  processes 
which  can  lead  to  the  development  _of 
thera{>eutic  approaches  for  blocking 
these  processes. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  agreement,  the 
recipients  shall  be  responsible  for  the 
activities  under  A.,  below,  and  CDC 
shall  be  responsible  for  conducting 
activities  under  B.,  below: 

A.  Recipient  Activities 

1.  Prepare  and  evaluate  bulk  cultures 
of  specific  T  lymphocytes  and  T  cell 
clones  from  humans  and/or  non-human 
primates.  Include  evaluation  of 
functional  capabilities,  phenotype, 
major  histocompatibility  complex 
restriction,  and  epitope  specificity. 
Focus  on  understanding  the  role  of  T 
cells  in  protection  against  HPS. 

2.  Investigate  the  relative  roles  of 
cellular  and  humoral  immunity  in 
recovery  from  hantaviral  disease  in 
general  and  HPS  in  particular. 
Investigate  the  ongoing  antibody 
response,  T  cell,  infiltrates  in  the 
alveolar  septae  of  the  lung  in  deceased 
patients,  and  the  non-cytopathic 
replication  of  HPS  viruses  in  cau.sing 
disease. 

3.  In  accordance  vvith  current 
hantavirus  biosafety  procedures, 
perform  studies  in  appropriate  BSL-3 
and  BSL— 4  containment  facilities. 

4.  Analyze  all  results  in  collaboration 
with  CDC.  Present/publish  all 
significant  findings. 

B.  CDC  Activities 

1.  Until  commercially  available, 

.  provide  inactivated  antigens,  expression 
vectors  containing  viral  genes,  and  sera 
from  HPS  patients. 

2.  Provide  access  to  CDC's  BSL-4 
laboratory  facilities  and  BSL-3 
laboratory  as  necessary  (CDC  has  one  of 
only  two  BSL-4  laboratories  in  the 
United  States). 

3.  Provide  fresh  or  appropriately" 
frozen  lymphocytes  from  immune 
humans  or  nonhuman  primates,  as 
available. 

4.  Provide  technical  support  as 
3iete«;*^ry. 


Evaluation  Oiteria 

All  applii  .It ions  will  be  revimved  iuut 
evaluated  .k  <  ording  to  the  foilnwing 
criteria: 

A.  Baekgrniiiiti  and  Need 

Extent  to  which  applicant 
demonstrates  ;\  clear  understanding  of 
the  purpose  and  objectives  of  this 
proposed  (:ooperative  agreement.  Extent 
to  which  applicant  demonstrates  a  clear 
understanding  of  the  requirements, 
responsibilities,  interactions,  problems, 
constraints,  complexities,  etc.,  that  may 
be  encountered  in  conducting  the 
project  and  performing  the  studies.  (30 
points) 

B.  Capacity 

Extent  to  which  applicant  describes 
adequate  resources  and  facilities  (both 
technical  and  administrative)  for 
conducting  the  project.  Extent  to  which 
applicant  documents  that  professional 
personnel  involved  in  the  project  are 
qualified  and  have  past  experience  and 
achievements  in  research  related  to  that 
proposed  in  this  cooperative  agreement 
as  evidenced  by  curriculum  vitae, 
publications,  etc.  (35  points) 

C  Objectives  and  Technical  Approach 

Extent  to  which  applicant  describes 
objectives  of  the  proposed  project  which 
are  consistent  with  the  purpose  and 
program  requirements  of  this 
cooperative  agreement  and  which  are 
measurable  and  time-phased.  Extent  to 
which  applicant  presents  a  detailed 
plan  for  initiating  and  conducting  the 
project.  Extent  to  which  the  plan  clearly 
describes  applicant's  technical 
approach/methods  for  conducting  the 
proposed  studies.  Extent  to  which 
applicant  describes  specific  study 
protocols  or  plans  for  the  development 
of  study  protocols  that  are  appropriate 
for  achieving  project  objectives.  Extent 
to  which  applicant  describes  adequate 
collaboration  with  CDC  during  various 
phases  of  the  project.  Extent  to  which 
applicant  provides  a  detailed  plan  for 
evaluating  study  results  and  for 
evaluating  progress  towards  achieving 
project  objectives.  (35  points) 

D.  Budget 

Extent  to  which  the  proposed  budget 
is  reasonable,  clearly  justifiable,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds.  (Not 
Weighted) 

Executive  Order  12372 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.0. 12372  sets  up 
a  system  for  State  and  local  government 


review  of  proposed  Federal  assistance 
applications.  Appli«:anis  (other  than 
federally  recognizt'd  Indian  tribal 
governments)  should  t:oiit:H:l  their  State 
Single  Point  of  Contact  (SPtx:)  as  early 
as  possible  to  alert  iheii;  lo  the 
prospective  applit.ntions  .uid  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the-  .tppiicant  is 
advised  to  contact  the  .S1'(3C  for  each 
State.  A  current  li.st  of  SViXls  is 
included  in  the  applicition  kit.  IfSPOCs 
have  any  State  process 
recommendations  on  ;i|)ii!i(:ations 
submitted  to  CDC,  they  should  send 
them  to  Edwin  L.  Dixor).  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Pjevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta.  GA  30305.  The 
due  date  for  State  process 
recommendations  is  30  days  after  the 
application  deadline  dale  for  new  and 
competing  continuation  awards.  (A 
waiver  for  the  60  day  requirement  has 
been  requested.)  The  granting  agency 
does  not  guarantee  to  "nrcommodate  or 
explain"  for  State  process 
recommendations  it  rec  ei\  es  after  that 
date.  Indian  tribes  are  stfngly 
encouraged  to  request  iiiwl  government 
review  of  the  proposed  .ipplication.  If 
tribal  governments  have  ony  tribal 
process  recommendations  on 
applications  submitted  to  CEXZ,  they 
should  forward  them  to  Edwin  L.  Dixon, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Pac-es  Ferry  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta,  GA  30305.  This 
should  be  done  no  later  than  30  days 
after  the  application  deadline  date  for 
new  and  competing  continuation 
awards.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
for  tribal  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application,  Form  PHS-5161-1  (Revised 
7/92),  must  be  submitted  to  Edwin  U 
Dixon,  Grants  Management  Officer, 
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Cirants  Management 
Procurement  and  Grc 
for  Disease  Control 
(CDC).  255  East  Pace  ; 
Room  314.  Mailstop 
.lO.lO.'i.  on  or  before  / 

1.  Deadline:  App\ 
considered  as  meeti 
they  are  either: 

a.  Received  on  or 
dote;  or 

b.  Sent  on  or  befor  ( 
and  received  in  time 
the  independent  rev 
(Applicants  should 
dated  U.S.  Postal  Se 
obtain  a  legibly  dale* 
commercial  carrier  o 
Service.  Private 
not  be  acceptable 
mailing.) 

2.  Late  Applicntin 
which  do  not  meet  tl 
lb.  above  are  consi 
applications.  Late  a 
be  considered  in  the 
competition  for  fun 
returned  to  the  appl 
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Where  To  Obtain  Aqditional 
Information 


am  - 


Clap  3 


A  complete  prog'?i 
information  on  appl 
are  contained  in  the 
package.  Business  r 
technical  assistance 
from  Gordon  R. 
Management  Specia 
Management  Branch , 
Grants  Office.  Centefs 
Control  and  Prevent 
Paces  Ferry  Road.  N 
Mailstop  E-18.  Atla 
telephone  (404) 

Programmatic  tec! 
may  be  obtained  fro 
C^vallaro.  Operati 
Hantavirus  Task  For 
for  Infectious  Diseas 
Disease  Control  and 
1600  Clifton  Road. 
Atlanta.  GA  30333. 
639-1511. 
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lor  s 
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Please  refer  to  An 
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Potential  app!icai*s 
copy  of  Healthy  Peo 
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Stock  No.  01 7-001- 
referenced  in  the  In 
the  Superintendent 
Government  Printi 
Washington,  DC  20-10 
(202) 783-3238. 
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Martha  Katz. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Pretention  (CDC). 
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BILLING  CODE  4163-18-P 

[Announcement  454) 

Cooperative  Agreement  To  Establish  a 
Health  Promotion  and  Disease 
Prevention  Initiative  Program  for 
African-Americans 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement 
program  to  develop  a  health  promotion 
and  disease  prevention  initiative  to 
reduce  preventable  death,  sickness,  and 
disability;  to  reduce  disparities  in 
health;  and  to  enhance  the  quality  of  life 
among  African-Americans. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objeclives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcennent 
is  related  to  all  the  priority  areas  of 
Healthy  People  2000  as  well  as  the  1985 
Secretary's  Task  Force  Report  on  Black 
and  Minority  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000"  or  the 
"Report  of  the  Secretary's  Task  Force  on 
Black  and  Minority  Health,"  see  the 
section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under  Sections 
■  301  (42  LI.S.C  24nand  3t7(k)(2)  (42  U.S.C. 
247b(k)(2))  of  the  Public  Health  Service  Act. 
as  amended,  and  the  President's  Executive 
Order  12876  of  1993. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
Americiin  people. 

Eligible  Applicants 

Eligible  applicants  are  National 
Minority  Organizations  (NMOs)  and/or 
Regional  Minority  Organizations 
(RMOs)  which  principally  serve 
African-American  populations.  The 
African-American  population  is  very 
diverse  and  more  targeted  strategies  and 
activities  are  needed  to  reduce  the 


growing  health  gap  among  this  group. 
Consistent  with  the  1985  Secretary's 
Task  Force  Report  on  Black  and 
Minority  Health,  excess  mortalily. 
morbidity  and  disability  continues  to 
disproportionately  affect  African- 
Americans.  A  more  current  update  of 
that  report  documents  continuing  excess 
deaths  specifically  for  African- 
Americans.  Eligible  applicants  must 
submit  documentation  to  demonstrate 
that  they  comply  with  the  following: 

1.  Are  an  e.staBlished  ta.x-exempt 
organization  (a  nongovernmental,  tax- 
exempt  corporation  or  association 
whose  net  earnings  in  no  part  lawfully 
a(:i:rue  to  the  benefit  of  private 
shareholders  or  individuals).  The 
following  is  acceptable  evidence  of  tax- 
exenjpt  status:  (i)  A  reference  to  the 
applicant's  organization  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501tc)(3)  of  the  IRS  code:  or  (ii) 
a  copy  of  a  currently  valid  IRS  tax 
exemption  certificate. 

2.  Have  a  governing  body  or  board 
that  is  composed  of  more  than  50% 
racial  or  ethnic  minority  group  members 
who  are  representative  of  the  population 
to  be  served. 

3.  Have  a  minimum  of  12  months 
documented  experience  in  operating 
and  centrally  administering  a 
coordinated  public  health  or  related 
program  serving  racial  or  ethnic 
minority  populations  within  a  major 
portion  or  region  (multistate  or 
multiterritory)  of  the  United  States 
through  its  own  offices,  organizational 
affiliates,  or  the  participatior)  of  other  . 
minority  organizations. 

4.  Have  a  specific  charge  from  the 
Articles  of  Incorporation  or  Bylaws  or  a 
resolution  from  its  governing  body  or 
board  to  operate  nationally  or  regionally 
(multistate  or  multiterritory)  vvithin  the 
United'States  and  its  Territories. 

5.  Organizations  participating  in  the 
program  must  have  agreements  with 
their  affiliates,  chapters,  or  other 
minority  organizations  that  each 
organization  mu.st  have  a  governing 
body  or  board  whose  membership  is 
composed  of  more  than  50%  racial  or 
ethnic  minority  group  members  who  are 
representative  of  the  population  to  be 
served. 

Availability  of  Funds 

A  minimum  «f  $100,000  is  available 
in  FY  1994  to  fund  one  award. 
Additional  funds  are  expected.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30. 1994.  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  5  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 


project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  principal  purpose  of  the 
cooperative  agreement  is  to  assist  an 
NMO  or  RMO  to  establish  the  following 
three  components:  a  Health  Program 
Unit,  a  Speakers  Bureau,  and  a  National 
Health  Network,  This  will  allow  the 
awardee  to  use  these  components  for  the 
following: 

Health  Program  Unit:  The  awardee 
will  implement  preventive  strategies  to 
improve  the  health  of  Afric^n- 
Amerii:ans  by  targeting  the  seven 
leading  causes  of  excess  deaths  in  this 
population.  The  Health  Program  Unit 
will  also  develop  and  implement 
strategies  to  improve  the  utilization  of 
cornmunity  health  resources  by  African- 
Americans. 

Speakers  Bureau:  The  awardee  will 
organize  a  National  Speakers  Bureau  of 
health  professionals  and  other 
professionals.to  provide  oral        .    '  - 
presentations  on  salient  health 
promotion  and  disease  prevention 
topics  relating  to  African-Americans  at 
national.  State,  and  local  meetings-. 
Other  organizations  will  have  ready 
access  to  the  Speakers  Bureau  to  assist 
in  improving  disease  prevention  and 
health  promotion  adivities  in  their 
areas. 

National  Health  Network:  The 
awardee  will  assist  minority 
organizations  to:  (1)  Expand  their 
internal  and  external  organizational 
networks,  and  (2)  facilitate  the 
dissemination  of  health  promotion  and 
disease  prevention  information  to 
African-Americans.  This  network  will 
use  the  communication  systems  that 
already  exist  in  the  community  to  as.sist 
in  reaching  the  target  audience. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activitie.s),  and 
CDC  will  be  responsible  for  the 
activities  under  B.  (CDC  Activities). 

A.  Becipiexit  Activities 

1.  The  Health  Program  Unit 

a.  Communicate  science-based  health 
promotion  and  disease  prevention 
strategies  developed  with  CDC 
throughout  African-American 
communities  to  improve  the 
environment  and  personal  health 
behaviors  of  those  living  in  these 
communities. 

b.  Assess  or^ng  health  related 
activities  in  various  communities  to 


project  period  will  be  madt3  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  principal  purpose  (rf  the 
cooperative  agreement  is  to  assist  an 
NMO  or  RMO  to  establish  the  following 
three  components:  a  Health  Program 
Unit,  a  Speakers  Bureau,  and  a  National 
Health  Network.  Tliis  will  allow  the 
awardee  to  use  these  components  for  the 
following: 

Health  Program  Unit:  The  awardee 
will  implement  preventive  strategies  to 
improve  the  health  of  African- 
Americans  by  targeting  the  seven 
leading  causes  of  excess  deaths  in  this 
population.  The  Health  Program  Unit 
will  also  develop  and  implement 
strategies  to  improve  the  utilization  of 
cornmunity  health  resources  by  African- 
Americans. 

Speakers  Bureau:  The  awardee  will 
organize  a  National  Speakers  Bureau  of 
health  professionals  and  other 
professionals.to  provide  oral       .   '  - 
presentations  on  salient  health 
promotion  and  disease  prevention 
topics  relating  to  African-Americans  at 
national.  State,  and  local  meetings-. 
Other  organizations  will  have  ready 
access  to  the  Speakers  Bureau  to  assist 
in  improving  disease  prevention  and 
health  promotion  activities  in  their 
areas. 

Naiional  Health  Network:  The 
awardee  will  assist  minority 
organizations  to:  (1)  Exfwnd  their 
internal  and  external  organizational 
networks,  and  (2)  facilitate  the 
dissemination  of  heahh  promotion  and 
disease  prevention  information  to 
African-Americans.  This  network  will 
use  the  communication  systems  that 
already  exist  in  the  community  to  assist 
in  reaching  the  target  audience. 

Program  Requirements  i 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activitie.s),  and 
CDC  will  be  responsibb  for  the 
activities  under  B.  (CDC  Ac-tivilies). 

A.  Becipient  Activities 

1.  The  Health  Program  Unit 

a.  Communicate  science-based  health 
promotion  and  disease  prevention 
strategies  developed  with  CDC 
throughout  African-American 
communities  to  improve  the 
environment  and  personal  health 
behaviors  of  those  living  in  these 
communities. 

b.  Assess  ongoing  health  related 
activities  in  various  communities  to 
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determine  if  African-Americans  are 
involved,  and  to  determine  if  the 
activities  are  appropriate  for  the  target 
audience  (i.e.,  immunization,  STD/HfV 
prevention). 

c.  Focus  on  the  seven  leading  causes 
of  deaths  in  African-American 
populations,  and  help  design  health 
promotion  and  disease  prevention 
materials  relevant  to  the  populations 
served. 

d.  Improve  the  utilization  of  the 
community  health  resources  by  African- 
Americans. 

e.  Develop  and  disseminate  audio- 
visual and  written  health  promotion 
materia]  for  the  target  population. 

f.  Develop  quality  of  life  nteasures  for 
community  members  through  a 
consensus  building  process  (e.g.,  oral 
health,  mental  health).  Inform  the  target 
group  about  health  promotion  and 
disease  prevention  activities  related  to 
the  seven  leading  causes  of  deaths 
among  African-Americans  that  were 
found  in  the  community. 

2.  The  Speakers  Bureau 

a.  Establish  a  Speakers  Bureau  that 
will  improve  the  information  available 
to  minority  organizations  concerning 
health  promotion  and  disease 
prevention  activities  among  African- 
Americans. 

b.  Design  a  strategy  to  access  and/or 
create  a  reservoir  of  professional 
speakers  to  address  local.  State  and 
national  audiences  on  health  promotion 
and  disease  prevention  needs  and 
practices  among  African-Americans. 

c.  Develop  culturally  specific 
measures  to  encourage  African- 
Americans  to  improve  their  health. 

d.  Identify  subject  area  experts  who 
will  address  and  integrate  the  structural 
units  of  health:  physical,  social,  and 
psychological  well-being.  Develop  a 
consensus  building  strategy  to  educate 
the  community  about  the  overlapping 
influence  of  these  three  health 
components. 

e.  Develop  an  effective  mechanism 
through  community  based  organizations 
(CBOs),  radio,  television,  or  open  forum 
to  communicate  current/updated 
information  on'healih  promotion  and 
disease  prevention  to  individuals  and 
groups  in  African-American 
communities. 

f.  Develop  a  mechanism  to  advance 
health  promotion  and  disease 
prevention  activities  among  members  of 
community  groups,  health  practitioners, 
educators,  advocacy  groups,  health 
professions,  health  professional  schools, 
and  public  schools.  Share  the 
information  at  natimal  conventions  and 
meetings. 


3.  The  National  Health  Network 

a.  Identify  national.  State/distrid  and 
local  African- American  groups  to 
collaborate  with  the  CDC  and  State  and 
local  health  departments. 

b.  Establish  a  distribution  system  to 
disseminate  health  promotion  and 
disease  prevention  information. 

c.  Collaborate  with  national  minorit\ 
health  professional  associations, 
community  based  organizations,  and 
PHS  agencies  to  develop  an  effective 
plan  to  implement  health  promotion 
and  disease  prevention  activities  in  the 
African-American  communities  (e.g.. 
immunization). 

B.  CDC  Activities 

1.  Provide  consultation,  assistance 
and  support  to  the  grantee  in  planning, 
implementing  and  e\-aluating  all  aspects 
of  the  agreement. 

2.  Collaborate  with  the  grantee  in 
identifying  areas  of  the  projet:!  thai  ntt- J 
evaluation. 

3.  Collaborate  with  grantee  in 
identifying  priority  needs  for  public 
health  programs  at  the  local.  State,  and 
national  levels. 

4.  Collaborate  with  the  grantee  in 
developing,  testing  and  validating  mort- 
effective  and  efficient  disease 
prevention  and  health  promotion 
models  to  African-Americans. 

5.  Collaborate  with  grantee  and  other 
concerned  parties  in  workshops  and 
conferences  to  exchange  current 
information,  opinions  and  findings  in 
fields  of  public  health  and  minoritv 
health. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Applicant's  Understanding  of  the 
Problem  (15%) 

The  extent  to  which  the  applicant  has 
a  clear,  concise  understanding  of  the 
requirements,  objectives,  and  purpose  of 
the  cooperative  agreement.  The  extent  to 
which  the  application  refits  an 
understanding  of  the  complexities 
surrounding  heahh  promotion,  heallii 
disparities  and  health  promotion  issut-s. 
that  have  an  impact  in  the  African- 
American  community. 

B.  Organizational  Experience  130%! 

The  extent  to  which  the  applicant  has 
demonstrated  skill  and  experience  in 
working  effectively  with  community 
based  projects,  and  has  the  ability  to 
establish  meaningful  relationships  with 
various  community  based  organizations 
The  applicant  must  demonstrate 
experience  in  providing  leadership  for 
community  projects  at  the  national. 
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I'e  s 


State  and  local  lev 
must  provide  proof  of 
sharing  financial  or 
with  CBOs.  affiii 
provide  a  variety  of 
racial  and  ethnic  m 


C.  Approach  and  C  ipability  (40%) 


pt  on  I 


The  extent  to 
included  a  descri 
and  track  record  on 
network  which  i 
segments  of  the 
community  at 
levels.  The  grantee 
geographical  distri 
ability  to  influence 
community  groups. 

D.  Program  Personr  el  (15%) 


whjch  the  applicant  has 
of  their  approach 
developing  a 
nclbdes  the  various 
Afr  can-American 
national.  State  and  local 
Tiust  demonstrate 
ions,  and  their 
jolicy  of  the  various 


The  adequacy  of 
present  staff  and  cabab 
organization  to 
competent  and  trai 
all  three  componen 
health  promotion 
prevention  initiati 
shall  identify  all  current 
personnel  who  will 
on  this  cooperative 
including  qualificajons 
experience  as  it  re 
requirements  set 
The  organization  mjust 
that  their  program 
staff  and  the  progra  n 
administrative  staff  of 
participating  organ;  zat 
the  project  are  repn  sentat 
communities  and 
ser\ed. 


i  asscm 
ned 


a  1 

iV3 


;lct 
foith 


The  budget  will 
extent  to  which  it  i 
justified,  and  consi 
intended  use  of  cocfcerati 
funds. 


F.  Evidence  of  Co 
Eligibility  Req 


Each  applicant  rtiust 
documentation  thai 
all  eligibility  requiiements 
under  the  "Eligible 
Failure  to  provide  tfi 
will  resuh  in  disqu 
suggested  that  each 
separate  section  in 
entitled  "eligibility 

Executive  Order  1^372 


Applications  are 
by  Executive  Order 
Intergovemmenta 
Programs. 
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s.  The  applicant 
experience  in 
technical  resources 
,  and  chapters  that 
services  directly  to 
nority  populations. 


he  description  for 
ilities  of  the 
ble  culturally 
staff  to  conduct 
s  proposed  in  this 
d  disease 
.  The  applicant 

and  potential 
be  utilized  to  work 
agreement, 

and  specific 
es  to  the 
in  this  request, 
provide  proof 
d  administrative 
and 

affiliates  and 
ions  involved  in 
ive  of  the 
papulation  to  be 


E.  Budget  lustificat.  on  and  Adequacy  of 
Facilities  (not  scon  d) 


le 


evaluated  for  the 
reasonable,  clearly 
tent  with  the 

ve  agreement 


i77  jliance  With 
uiren  ents 


provide 
they  comply  with 

specified 
Applicants"  section, 
is  documentation 
lification.  It  is 
applicant  provide  a 
heir  application 
narrative." 


not  subject  to  review 

12372, 

Review  of  Federal 


Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirement 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Etepartment  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Clara  M.  Jenkins.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  320,  Mail 
Stop  E-15,  Atlanta,  GA  30305,  on  or 
before  August  15,  1994. 

1.  Deadlines:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Senice  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  crtteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned 
unread  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
application  package  and  business 
management  technical  assistance  may 


be  obtained  from  Van  Malone,  Grants 
Management  Specialist,. Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  320,  Mail 
Stop  E-15,  Atlanta,  Georgia  30305,      . 
telephone  (404)  842-6872. 
Programmatic  technical  assistance  may 
be  obtained  from  Karen  Harris,  Staff 
Specialist  for  Minority  Health,  Office  of 
the  Director,  Centers  for  Disease  Control 
and  Prevention  (CDC),  1600  Clifton 
Road,  Mail  Stop  I>-39,  Atlanta.  GA 
30333,  telephone  (404)  639-0029. 

Please  refer  to  Announcement 
Number  454  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0), 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1)  or 
"Report  of  the  Secretary's  Task  Force  on 
Black  and  Minority  Health"  (Full  report. 
Stock  No.  491-313-44706)  referenced  in 
the  "Introduction"  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC.  20402-9325,  telephone 
(202) 783-3238. 

Dated:  )uly  6, 1994. 
Martha  Katz, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  94-16809  Filed  7-11-94;  8:45  ami 
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Savannah  River  Site  Environmental 
Dose  Reconstruction  Project;  Public 
Meeting 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  meeting. 

Name:  Savannah  River  Site  Environmental 
Dose  Reconstruction  Project. 

Time  and  Date:  5:30  p.m.-9:30  p.m..  lulv 
27.  1994. 

P/ore:  Savannah  Public  Library.  2002  Bull 
Street,  Savannah.  Georgia  31499. 

Status:  Open  to  the  public  for  observation 
and  comment,  limited  only  by  space 
available. 

Purpose:  Under  a  Memorandum  of 
Understanding  (MOU)  with  the  Department 
of  Energy  (DOE),  the  Department  of  Health 
and  Human  Services  (HHS)  has  been  given 
the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DOE  facilities  and  other 
persons  potentially  exposed  to  radiation  or  to 
potential  hazards  from  non-nuclear  energy 
production  and  use.  HHS  delegated  program 
responsibility  to  CDC. 


In  addition,  an  MOU  was  signed  in 
Odober  1990  and  renewed  in  November 
1992  between  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  DOE.  The  MOU  delineates 
the  responsibilities  and  procedures  for 
ATSDR's  public  health  activities  at  DOE 
sites  required  under  .sections  104   107. 
and  120  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  A(.1 
(CERCLA,  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  a.ssessmehts  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  heahh  education, 
substan(:e-spei;ific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

Community  involvement  is  a  critical 
part  of  the  HHS  energy-related  research 
and  activities.  With  an  environmental 
dose  reconstruction  for  DOEs  Savannah 
River  Site  near  Augusta,  Georgia,  as  well 
as  a  worker  study  at  the  same  site,  the 
availability  of  a  form.al  site-specific 
advisory  committee  composed  of  South 
Carolina  and  Georgia  citizens  to  provide 
consensus  advice  to  CDC  and  ATSDR 
regarding  the.se  projects  is  necessarv. 
CDC  and  ATSDR  are  currently  taking 
steps  to  obtain  authorization  for  a 
"Citizens'  Advisory  Committee  on 
Public  Health  Service  Activities  and 
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Application  No. 


AADA.  62-025 

AADA.  62-323 

AADA,  62-541 
AADA,  62-615 
AADA.  62-694 
AADA,  62-728 

A  ADA.  63-219 
ANDA.  71-038 

ANDA,  71-039 
ANDA.  80-431 
ANDA.  80-446 

ANDA,  80-563 
ANDA,  84-035 
ANDA.  86-867 
ANDA,  87-556 

ANDA.  87-674 
ANDA  88-087 

ANDA,  89-572 


Dru( 


Gnseofulvin,  U-S.P.  (Nonstenle  t 

Amoxicillin  Oral  Suspension,  U 
nuliilrters  (mL)  and  250  mg'5  n 
Nystatin  Oral  Suspension,  U.S.P 
Eryttiromycin  Topical  Solution,  U 
Ampicillin  Trihydrate,  U.S.P.  (No 
Amptiotericm  B  for  Injection,  US 

Amoxic»liin  Tritiydrate.  U.S.P.  (Ni 
Lorazepam  Taljlets.  U.SJ'..  1  rrn 

Lorazepam  Tablets,  U.S.P.,  2  m 
Metaraminol  Bitartrate  Injection, 
flesetpme  Tablets,  U.S.P^  0  25 

P/ednisone  Tablets,  U.S.P.,  2.5  i 
Ptientermine  Hydrochloride  Tat* 
Prednisone  Tat)lets,  U.S.P.,  50  n 
Reserpine,  Hydralazine 

Hydfochlorottwazide  Tat)lets,  U 
Phenyltxitazone  Tablets,  U.S.P., 
Proparacaine   Hydroctiloride   0| 

0.5%. 
Pyridostigmine  Bronwle  Tablets, 
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In  addition,  an  MOU  was  signed  in 
Odober  1990  and  renewed  in  November 
1992  betAveen  the  Agency  for  Toxic 
Substances  and  Disea.se  Registrv 
(ATSDR)  and  DOE.  The  MOU  delineales 
the  responsibilitie.s  and  procedures  for 
ATSDRs  public  health  activities  at  DOE 
sites  required  under  .sections  104   107. 
and  120  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Acl 
fCERCLA,  OT  "Superfund").  These 
activities  include  health  consultations 
and  public  health  a.ssessmeiits  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  heahh- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  heahh  education, 
substance-spei;ific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

Community  involvement  is  a  critical 
part  of  the  HHS  energy-related  research 
and  activities.  With  an  environmental 
dose  reconstruction  for  DOEs  Savannah 
River  Site  near  Augusta,  Georgia,  as  well 
as  a  worker  study  at  the  same  site,  the 
availability  of  a  formal  site-specific 
advisory  committee  composed  of  South 
Carolina  and  Georgia  citizens  to  provide 
consensus  advice  to  CDC  and  ATSDR 
regarding  these  projects  is  necessarv. 
CDC  and  ATSDR  are  currently  taking 
steps  to  obtain  authorization  for  a 
"Citizens'  Advisory  Committee  on 
Public  Health  Service  Activities  and 


Reseani  at  Ut^partment  of  Energv  Sites" 
to  be  cJiartered  under  the  Federal 
Advisor*-  Committee  At.l. 

The  draft  charier  for  this  proposi^d 
committee  states,  "Because  of  the 
varying  concerns  within  communities  at 
each  DOE  site,  operational  guidelines  at 
each  site  must  be  developed  separately 
to  clarify  the  scope  of  activities  and  the 
responsibilities  of  the  <:onunitlee 
members  and  agencies."  Therefore.  CDC 
and  ATSDR  are  holding  a  series  of 
public  meetings  to  begin  developing 
operational  guidelines  a1  specific  DOE 
sites.  The  purpose  of  this  meeting  will 
be  to  update  the  public  on  the  status  of 
CDCs  and  ATSDR's  community 
involvement  plans  and  to  seek 
individual  advice  and  recommendations 
from  interested  parties  c-onreming 
selection  criteria  and  operating 
procedures. 

Agenda  items  are  subjetjt  to  «.hange  as 
priorities  dictate. 

CONTACT  PERSON  FOB  MORE  INFORMATION: 
Paul  Renard,  Radiation  Studies  BraniJi. 
Division  of  Environmental  Hazards  and 
Health  Effects.  NCEH.  CDC,  4770  Buford 
Highway.  NE.,  (F-35).  Atlanta.  Georgia 
30.341-3724,  telephone  (404)  488-7040. 
Willias  H.  Gimson, 
Ailing  AssocJutf^  O/nwrJor  (m  Pciicv 
CnordinaUon.  Centers  for  Disrvtie  Control  and 
Prevention  (CDC). 

IFR  Dor.  94-16806  Filed  7-1  l-y4:  8:45  ami 
BILLING  CODE  41fi3-18-M 


Food  and  Drug  Administration 
[Docket  No.  94N-0249] 

Sandoz  Pharmaceuticals  Corp.,  et  al.; 
Withdrawal  ot  Approval  of  7 
Abbreviated  Antibiotic  AppHcatior>s 
and  1 1  Abbreviated  New  Drug 
Applications 

AGENCY:  Food  and  Drug  Adn)ii)istrotion. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Admini.slration  (FD.^)  is  withdrawing 
approval  of  7  abbreviated  antibiotic: 
applications  (AADA"s)  and  11 
abbreviated  new  drug  applituilions 
(ANDA's).  The  holders  of  these 
applications  notified  the.Tgency  in 
writing  that  the  drug  produces  were  no 
longer  marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  August  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT;  Lola 
K.  Batson.  Center  for  Drug  Evaluation 
and  Resear(±  (HFD-360).  Food  and 
Drug  Administration,  7500  Standish  PI 
Rockville.  NID  2085.S.  .301-.'».94-103H 
SUPPLEMENTARY  WFORMATION:  The 
holder.':  ol  the  applications  listed  in  thn 
table  in  this  document  have  informed 
FD.'^  that  these  drug  products  are  no 
longer  marketed  and  have  req»»e*led  thai 
FDA  u  ithdraw  approval  of  the 
appli';ations.  The  applicants  ha\e  also. 
b\  tlieir  request,  waived  their 
oppoituiiify  for  a  hearing. 


Application  No. 


AADA,  62-025 

AADA,  62-323 

AADA,  62-541 
AADA,  62-616 
AADA.  62-694 
AADA,  62-728 

AADA.  63-219 
ANDA,  71-038 

ANDA,  71-039 
ANDA.  80-431 
ANDA.  80-446 

ANDA,  80-563 
ANDA,  84-035 
ANDA,  86-867 
ANDA,  87-556 

ANDA.  87-674 
ANDA  88-087 

ANDA,  89-572 


Drug 


Grtseofulvin,  U.S.P.  (Nonsterile  bulk) 


Amoxicitlin  Oral  Suspension,  U.S. P..  125  milligrams  (mg)/5 
miliiliters  (mL)  and  250  mg'5  mL. 

Nystatin  Oral  Suspension,  U.S  P.,  100,000  ua-ts/rri  

Erythromycin  Topical  Solution.  U.S.P.,  2% 

Ampicinin  Trrhydrate,  U.S.P.  (Nonsterrte  bulk)  

Amphotericin  6  for  Injection,  U.S.P.,  50  mg/vial 


Amoxioliin  Trihydrate.  U.S.P.  (Nonsterile  bulk) 
Lorazepam  Tablets.  U.S.P..  1  mg 


Applicant 


Lorazepam  Tablets,  U.S.P.,  2  mg _. 

Metaraminol  BItartrate  Injection,  U.S.P.,  10  mg'mL 
fleserpme  Tablets,  U.S.P.,  0.25  mg  


Prednisone  Tablets,  U.S.P.,  2.5  mg  and  5  mg  

Phentermine  Hydrochloride  Tablets,  U.SP..  8  mg 

Prednisone  Tablets,  U.S.P.,  50  mg  

Reserpine,  Hydralazine  Hydrochloride,  ar>d 

Hydrochlorothiazide  Tablets,  U.S.P.,  0.1  rng;25  mg'iS  mg. 

Phenylbutazone  Tablets,  U.S.P.,  lOOmg Do. 

Proparacaine    Hydrochloride    OphthaJmtc   Solutioa    USP..     Pharmafair.  Inc 

0.5%. 
Pyridostigmine  Bromide  Tablets.  U.S.P.,  30  mg j  Solvay  Pharmaceuticals,  inc. 


SarxJoz  Ptiarmaceuticals  Corp .  59  Rt.  10,  East  Hanover,  NJ 

07936-1080. 
Apothecon,  Inc..  PC  Box  4500.  Pnncelon,  NJ  08543-4500 

Priarmatair,  Inc..  110  Kennedy  Dr..  Hauppaoge,  NY  11788 

Do. 
Sandoz  Pharmaceuticals  Corp. 
Fujisawa  USA.  Inc.,  Pathway  Worth  Center.  Three  Parlniray 

KJorth.  Deerfielc!.  IL  60015-2548. 
Sandoz  Pharniaceutir.als  Corp. 
Warner  Chilcott  Laboratories.  201  Tabor  Rd .  Morris  Plams 

NJ  07950. 
Do. 
Fujisavwa  USA,  Inc. 
Solvay  Pharmaceuticals,  Inc..  90i  Savk^er  fld..  Marietta.  GA 

30062. 
MK  Lafcrs.  1 1  Fai.-way  Lane,  TrumtxJfl,  CT  0661 1. 
So(va>'  Pharmaceuticals,  Inc. 

Danbury  Pharmacal.  Inc.,  I3i  West  St.,  Danbury,  CT  06810 
Do 
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ndep 


Dru? 


Therefore,  u 
Federal  Food 
(21  U.S.C.  355(e)) 
delegated  to  the 
Drug  Evaluation 
5.82),  approval  o 
above,  and  all 
supplements 
withdrawn,  e 


section  505(e)  of  the 
,  and  Cosmetic  Act 
jnd  under  authority 
Director,  Center  for 
Research  (21  CFR 
applications  listed 
dments  and 
thereto,  is  hereby 
ffectlve  August  11.  1994. 


aid 
f  the; 


am<  n 


Dated:  June  25,  19p4 
Janet  Woodcock, 
Director.  Center  for 
Research. 
(PR  Doc.  94-16735 


Z  'rug  Evaluation  and 
filed  7-11-94;  8:45  am] 


BILLING  CODE  416<M>1- 


Health  Care  Finar  cing  Administration 


Statement  of  Org^nizati 
and  Delegations  ( f 
Reorganization  o1 


e; 


foa  1 

e! 

lit 

\e  ( 


Part  F  of  the 
Organization.  Fu 
Delegations  of 
Department  of 
Services,  Health 
Administration 
Register.  Vol.  59 
14633,  dated 
amended  to  refleci 
within  the  Medical 
Medicaid  Bureau' 
Program  Initiativ 
abolished  and 
Office  of  Planning 
Initiatives  (OPSl). 
duties  previously 
to  serve  as  the 
Medicaid  activiti 
maternal  and  infa 
children  prevent! 
Acquired  Immune 
recipients.  In  addi 
responsible  for 
monitoring  the  B 
involving  States 
initiatives. 

The  specific 
described  below: 

Section  F.IO., 
Administration 
paragraph  A.5.b., 
Program  Initiative: ; 
deleted  and 
paragraph  A.5.b., 
Special  Initiatives 

Section  F.20.,"" 
Administration 
A.5.b.,  Medicaid 
Initiatives  Staff 
replaced  by  the  fo 
paragraph  A.5.b., 
Special  Initiatives 

The  new  functi 
follows: 

b.  Office  of  Planh 
Initiatives  (FAB3) 


Stalement  of 

nations,  and 
Aul  hority  for  the 
Health  and  Human 
1  Financing 
(rtCFA).  Federal 

4o.  60.  pp.  14629  and 
Mardh  29, 1994.  is 
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Federal  Register  / 


on,  Functions, 
Authority; 
the  Medicaid  Bureau 


a  reorganization 
d  Bureau.  The 
Medicaid  Special 
Staff  (MSPIS)  is 
repjaced  with  a  new 
and  Special 
DPSI  will  assume  the 
)erformed  in  MSPIS 
point  for  all  HCFA 
in  the  area  of 
health  care, 
care  services,  and 
Deficiency-infected 
ion,  OPSI  will  be 
coordinating  and 
u-eau's  activities 
h  ealth  reform 

ami  mdments  to  Part  F  are 


(Org 


Health  Care  Financing 
anization), 
Medicaid  Special 
Staff  (FAB-2)  is 
repladed  by  a  new 

( )ffice  of  Planning  and 
(FAB3). 
H  jalth  Care  Financing 
(FJinctions).  paragraph 

ecial  Program 
(FXB-2)  is  deleted  and 
lowing  new 
I  )ffice  of  Planning  and 
(FAB3). 
qnal  statement  reads  as 

ling  and  Special 


•  Promotes  and  supports  States' 
development  of  Medicaid  program 
transitions  to  health  system  reform. 

•  Represents  the  Medicaid  Bureau  in 
coordinating  activities  related  to  the 
impact  on  the  Medicaid  program  of 
State-initiated  interim  health  system 
reforms  accomplished  through 
Statewide  Section  1115  projects. 

•  Ser\'es  as  clearinghouse  for 
information  on  the  nature,  scope,  and 
status  of  State  Medicaid  initiatives. 

•  Identifies  States'  needs  and 
coordinates  initiatives  for  technical 
assistance,  information  exchange,  and 
capacity  building  to  further  States' 
progress  toward  program  improvements 
and  reforms. 

•  Develops  multi-faceted  initiatives 
focused  on  priority  program  areas  and 
the  special  needs  of  subpopulations  of 
Medicaid  beneficiaries. 

•  Collaborates  with  federal  and  State 
agencies  and  private  organizations  to 
improve  health  services  for  Medicaid 
beneficiaries. 

•  Supports  management  of  Medicaid 
strategic  planning  through  analysis  of 
data,  trends  and  external  forces, 
assessment  of  program  activities  in  light 
of  planned  objectives,  and  coordination 
of  Medicaid  planning  activities  with 
other  agencies  and  organizations. 

•  Serves  as  the  Medicaid  Bureau  focal 
point  for  data  applications  relevant  to 
Medicaid  program  interests  and 
populations. 

Dated:  June  28.  1994. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
A  dministra  tion . 

|FR  Doc.  94-16821  Filed  7-11-94;  8:45  am] 
BILLING  CODE  4120-01-P 


Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Section  F.50  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA)  (49  FR  35247, 
dated  September  6, 1984)  is  hereby 
amended  to  add  a  new  paragraph, 
F.50.2.g..  to  indicate  that  the  authorities 
under  Section  1928  of  Title  XIX  of  the 
Social  Security  Act  as  added  by  Section 
13631  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (P.L.  103- 
66),  as  amended  hereafter,  excluding 
subsections  1928(a)(2)(B)  and 
1928{c)(2)(c)(ii)  have  been  delegated  to 
the  Assistant  Secretary  for  Health.  The 
new  paragraph  reads  as  follows: 

g.  The  Assistant  Secretary  for  Health 
shall  exercise  all  the  authorities  under 
Section  1928  of  Title  XIX  of  the  Social 


Security  Act  as  added  by  Section  13631 
of  the  Omnibus  Budget  Reconciliation 
Actof  1993  (P.L.  100-66),  as  amended 
hereafter,  excluding  subsections 
1928(a)(2)(B)  and  1928(c)(2)(c)(ii). 

Dated:  )une  30, 1994. 
Donna  E.  Shalala, 

Secretary. 

|FR  Doc.  94-16737  Filed  7-11-94;  8:45  am) 

BILLING  CODE  412a-0:MM 


Public  Health  Service 

Omnibus  Budget  Reconciliation  Act  of 
1993;  Delegations  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Assistant  Secretary  for 
Health  with  authority  to  redelegate,  all 
the  authorities  vested  in  the  Secretary  of 
Health  and  Human  Services  under 
Section  1928  of  Title  XIX  of  the  Social 
Security  Act  as  added  by  Section  13631 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (Public  Law  103-66,  as 
amended  hereafter,  excluding 
subsections  1928(aH2)(B)  and 
1928(c)(2)(C)(ii). 

The  Secretary  reserves  the  authority 
under  Subsections  1928(a)(2)(B) 
"Special  Rules  Where  Vaccine  Is 
Unavailable";  and  the  authority  to 
promulgate  regulations  and  to  submit 
reports  to  the  Congress. 

In  addition.  Section  1928(c)(2)(C)(ii) 
is  vested  with  the  Administrator  for  the 
Health  Care  Financing  Administration. 

This  delegation  is  effective  upon  date 
of  signature.  It  is  to  be  carried  out  in 
cooperation  with  the  Health  Care 
Financing  Administration.  In  addition,  I 
hereby  affirm  and  ratify  any  actions 
taken  by  you  or  your  subordinates 
which  involved  the  exercise  of  the 
authorities  delegated  herein  prior  to  the 
effective  date  of  the  delegation. 

Dated:  )une  30, 1994. 
Donna  E:  Shalala, 

Secretary. 

[FR  Doc.  94-16736  Filed  7-11-94;  8:45  ami 

BILLING  CODE  4160-1B-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-060-03-41 10-03] 

Notice  of  Intent  To  Prepare  a 
Supplement  to  the  Blackleaf 
Environmental  Impact  Statement  To 
Analyze  a  Drilling  Proposal  in  the 
Blackleaf  Unit 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  the  Blackleaf 
Environmental  Impact  Statement  (ElS) 
ior  a  drilling  proposal  in  the  Blackleaf 
Gas  Field,  Teton  County,  Montana. 

SUMMARY:  On  January  20, 1994  the 
Bureau  of  Land  Management  (BLM) 
received  a  Notice  of  Staking  (NOS)  foj 
a  proposed  well  in  the  Black  leal  Linit 
The  proposed  well  is  located  in 
nortiiwestem  Teton  Couhtj?  about  25 
miles  northwest  of  Choteau,  Montana. 
The  NOS  is  the  first  step  in  the  procej^j  - 
and  allows  an  operaior  to  survey  a 
location  and  access  route  to  a  proposed 
well.  An  Application  for  Permit  lo  Drill 
(APD)  including  the  subsurface  plan 
(which  details  the  drilling  program)  and 
the  surface  use  plan  (which  describes 
any  surface  disturbances)  will  be 
submitted  to  BLM  following  an  onsiie 
inspect jon.  Upon  receipt  ol  the  APD  the 
BLM  M/ill  analyze  the  proposal 
DATES:  A  public  scoping  meeting  hej 
been  scheduled  for  August  l51h  and 
ifilh  1994,  in  the  American  Room  of  it* 
Heritage  Inn,  1700  Fox  Fsrnj  Ro.'jd  <ri 
Great  Falls,  Montana. 
ADDRESS"  Comments  tYiouki  te  sent  ir 
Richard  L.  Hopkins,  Area  Maniagei, 
Great  Falls  Resource  Area-  812  34th  Si 
N.,  Great  Falls,  MT  M40] .  40f-727- 
0503. 

FOR  FURTHER  INFCRMAT)Ci«  C0M7ACT:  Tad 
Day,  Great  Falls  Resource  Area,  832 
J 4th  St.  N.,  Great  Falls,  MT  59403.  40f^ 
727-0563 

SUPPLEMENTARY  INFORMAUGN:  The  BLVj 
jssued  a  final  Blackleaf  ElS  in  Jum  1992 
which  analyzed  the  impacts  oi 
leasonably  foreseeable  oil  and  gm 
development  aclivilJes  in  the  Black  itaj 
Unii,  A  record  of  decision  wa<  not 
preprsred,  pending  receipt  ol  a  picpo^rJ 
for  oil  and  gas  activity  wiihm  the 
Blackleaf  Unit. 

Upon  completion  oi  the  onaJ^sjs  ic.^ 
the  proposal,  the  BLM  will  issue  a 
iJecjsion  on  the  APD  and  the  final 
Blackleaf  ElS. 

DaU;d  July  1   1994 
David  L  Mari, 

IFRDoc   94-16836  FJ!od7-T1-«-.!  f-9f  dn.l 
BllllMC  CODE  4310-OM-F 


jiS-96(M950-1(M(377]  ESr-046«T2  Group 

15S,  Miinnesola;  4-001 57-lLM]| 

F  iiiimg  ct  Ptaf  ot  the  Dejsendient 

Re  survey,.  Survey  cf  the  SubtiiivisiO'ini  ot 
$.ecli«or«s  13, 15  and  22.,  andi  IWle^es-anidi- 
Bounds  Survey 

The  plat  of  the  dependent  ;*<-jjrvey  ci 
it  portion  of  the  subdivisioi;.'?!  lines,  and 
a  poTj?or.  oJ  the  .<ubdivjf.'<!n  olf-eflicn 
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ACTION:  Notice  of  intent  to  prepare  a 
f-upplement  to  the  Blackleaf 
Environmental  Impact  Statement  (ElS) 
ior  a  drilling  proposal  in  the  Blackleaf 
Gas  Field,  Teton  County,  Montana. 

SUMMARY:  On  January  20, 1994  the 
Bureau  of  Land  Management  (BLM) 
received  a  Notice  of  Staking  (NOS)  foj 
a  proposed  well  in  the  Black  leal  linit. 
The  proposed  well  is  located  in 
northwestern  Teton  Couhtii?  about  25    ■ 
miles  northwest  of  Qioteau,  Montana. 
The  NOS  is  the  first  step  in  the  pro«:ej*  - 
and  allows  an  operator  lb  survey  a 
Icw^tlon  and  access  route  to  a  proposed 
well.  An  AppFication  for  Permit  to  Dri)) 
(APD)  including  the  subsurface  plan 
(which  details  the  drilling  program)  and 
the  surface  use  plan  (which  describes 
any  surface  disturbances)  will  be 
submitted  to  BLM  following  an  onsjie 
insperlJon.  Upon  receipt  of  the  APD  the 
BLM  will  analyze  the  proposal 
DATES:  A  public  scoping  meeting  het 
been  scheduled  for  August  15th  and 
161h  1994,  in  the  American  Room  ol  it* 
Heritage  Inn,  1700  Fox  FsrTn  Rond  m 
Great  Falls,  Montana. 
ADDRESS:  Comments  should  be  serA  ic 
Richard  L.  Hopkins,  Area  Manager 
Great  Fallis  Resource  Area,  812  14lh  Si 
N.,  Great  Falls,  MT  &9401 .  406-727- 
0503. 

FOR  FURTHER  INFCRIiilATlOW!  COM7ACT:  Tad 
Day,  Great  Falls  Resource  Area,  812 
14th  St.  N..,  Great  Falls,  MT  59401.  40f»- 
727-0503 
SUPP>LEMENTAR¥  IMFOnMAHON::  The  BLK'J     . 

jssued  a  final  Blackleaf  HS  in  June  1992 
which  analyzed  the  impacts  oi 
reasonably  foreseeable  oil  and  gbi 
development  activities  in  the  Black  kai 
Unji.  A  record  of  decision  was  not 
prepsred,  pending  receipt  oi  a  prope*ril 
for  Oil  and  gas  at-livity  wilhtn  the 
Blackleaf  Unit. 

Upon  completion  ol  the  dnaJ^sjs  ivj 
the  proposal,  the  BLM  will  issue  a 
decjsjon  on  the  APD  and  the  final 
Blackleaf  ElS.  .. 

Daltd  July  1,  1994 
David  L  Man, 
LfiiiiklowrLDislTUlKloriogt:. 
IFR  Dot   94-16836  Fj!fd  7-17-^4^  ^4$  aiul 
eiilMC  CODF  431P-0M-F 


iES-960-4950-1(lu«3771  ES-04€«72  Group 

15S,  Miiinniesota;  4-0Cl57^LIM]| 

F  ulmgi  cf  Ptaf  ot  the  Depenctent 
Resurvey,,  Survey  cf  the  Suiyd^vmkt'n  Qi 
Sectioms  13,  tS  amdi  ?3,  and  Wete'S-anidt- 
Bounds  Survey 

The  plat  of  the  depender*5  ji-<-i;rvey  o! 
it  portion  of  the  subdivision.'?!  lines,  and 

a  ptiriion  o^  the  .<uhdivjf;<iri  of  f-ett^pri 


1 5;  reestablishment  of  the  recoYd 
meander  line  in  section  13;  survey  oi 
the  subdivision  of  sections  13, 15  and 
23,  and  the  metes-and-bounds  survey  of 
a  portion  of  the  public  highway  in 
sections  14, 15  and  23,  Township  115 
North,  Range  39  West,  Fifth  Principal 
Meridian,  Minnesota,  will  be  officially 
filed  in  Eastern  States,  Springfield, 
Virginia  at  7:30  a.m..  on  August  25. 
1994. 

The  survey  was  made  upon  request  by 
the  Bureau  of  Indian  Aflairs  All 
inquiries  or  protests  concerning  the 
technical  aspects  of  the  survey  must  be 
sent  to  the  Deputy  State  Director  for 
Cadastral  Survey,  Eastern  States,  Bureau 
of  Land  Management,  7450  Boston 
Boulevard,  Springfield,  Virginia  22153 
prior  to  7:30  a.m.,  August  25, 1994. 

Copies  of  the  plaf  will  be  made 
available  upon  request  and.  prepaymeiji 
of  the  reproduction  fee  cl  $2  75  per 
ropy 

Dattrr)  June  30,  799* 
Carson  W.  Culp, )».. 

Swie  Duel  lor 

IFR  Doc  94-16739  F.)fd:-:i:i-'->i(   ^,-J^.^m| 
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INlat'!ona!l  Parti  Service 

Naiional  Regtster  of  Hisfortc  Places; 
Notificatiion  of  Pending  Non-.iinajjons 

Nommalicns  loi  the  loiJowjng 
properties  being  considered  for  hMjng 
in  the  National  Register  we're  received 
by  the  National  Park  Service  before  July 
2, 1994  Pursuant  to  §  60  13  c3  S6  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  Joj 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Strvict, 
P.O.  Box  37127.  Washington,  DC  20013- 
7127.  Written  comments  should  be 
submitted  by  July  27.  1994 
BethBoland. 

Arting Chejo'tBf^pftru'ovn  NuijohfJ 
fiegistei. 

ALABAM>i 

Mobile  Counfy 

HobeHf  Hc<.i,e,  3  W,roblrdon  Dj    Mvtuif 
94000789 

CONlsJECriCUT 

Middlesex  County 

Ointon  Village  Hi&w7jc  DisJjn  1,  A  iouj^. 
Cemetery  Rd.,  Church  E  Main  and  Ljb»Ti  y 
Stf .,  Old  Post  Rd.  and  WiAen-itif  Lu 
Clinlon  94000788 

FLORIDA 


SAN  FELIPE  ShipwKck  Site;  Addrpss 
R«>stricted.  islamorada  vicinity,  QAWO'/*^ 

I'olk  County 

Fort  Meade  HtsWTtc  District.  Roughly 
twunded  by  N.  3rd  St.,  Orange  Ave  ,  t.  lui 
St  and  Sand  Mountain  Rd.,  Fort  Mrailf . 
94000781 

GEORGIA 

Dr  Kaib  County 

South  Candler  Suvei~-Agntt>  Scctt  C^htf^t 
Historic  District,  Roughly  bounded  by  E 
CjoWf^c,  S  MrDonough,  S.  Candki,  E  H«H 
and  E  Davjs  Sts    Df  latur.  94000787 

MAHYL-4VD 

Frpderick  County 

Hon  if  Fonu.  ]a  ol  D«.vjJbi!>s  dniJ  Cl.nii  f<i)' 
Walkersville  vjt  injly  94000799 

Sontersei  County 

Vifoid  BrothfTf- '  Hon  fie  and  Shop,  S  i  V) 
Sackertown  Rri    Cr>«fif  id  y4««Ct079tv 

MINNESOTA 

Wabasha  C(«ur>ty 

Kufhn  Lijfnf  HoiJttlRtd  Buck  Hou^t  t.  ... 
Wnbtisbo  Minnesota,  Associated  iv.U< 
MeicbontTmdesxnen  MPS)  .SOt^  E  Mw... 
Si    Waha^ha  89000.^f  9 

MOVTANA 

Dwr  Lodge  County 

Metttc/di'-.t  Episcopal Lhuiih  nf  Ainu  otnio 
)<  t.  ol  Oak  and  E  Thjid  Sif  ^navc:^<lU 
'+«0007f? 

Gatldf  iuB  County 

flowing  AiiC\^  Lodfit,  15521  fcmlfd  O-i.yo/* 
Rd    Bozeman  94000784 

Ravalli  County 

Ik-Nnvei  House  ISle^cnsvilJe  MPy)  -'.  7 
Main  Ste\fn«v;li«>  9^00076;' 

MFIVVORK 

Suffolk  County 

Sijfjolk  County  Hf^_lau>  tiJ  Society  butidi.iy 
300  W  Main  St    R»»;Tl)ertd,  94{)0078«^ 

TEXAS 

Galvrsfob  County 

Hatchings.  Seoiy.  Wou.sfr  iBOfj  A  \t   < 
tialve^mn  9400079*^ 

ITJAH 

Sao  luan  County 

Hvlond  Ho'.t-I  T 16  S  100  W«^t  Mi  niir f  llr 
•>40007S5i 

VIRGINL^ 

Caroline  Couvty 

Riven lex'i,  VValej  St    Fori  KoyaJ  94«)0>9. 
7c»n-.field.  Waiei  St ,  Port  Royal  94O007<Vi 

Bristol  Indepeadenl  City 

k  >rif-  Lnr.aif'eihicCoyMilc  hell  SiOuft   '  < 
King  Si  ,  Bristol  nndf-ppndenl  Cilvl 
9400079J 

WASHINGTON 

Oallan>  Coun!) 


:i3330 


Hvpr.  John  A..  Farm,  f  cldress  Reslrictpd, 
Sequina  vicinity.  94io0797 

Spokane  County 

Hotel  Upton  ISingle-Rbom 

in  Spokane's  Centre  I 

MPS).  S.  106  Cedar 
Spokane  Club  Building— Leg 

108  N.  Washington 


Whitman  County 

Svivin.  William,  Housi :  Address  Restricted. 
Pulijnan  vicinity  941)00801 

IFR  Doc  94-16841  Fil^d  7-11^94;  8:45  ami 
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Occupancy  Hotels 
Business  District 
a..  Spokane.  94000798 

ion  Building. 
;t-,  Spokane.  94000800 


INTERSTATE  COMMERCE 
COMMISSION 

[finance  Docket  No. :  2531] 

Patrick  0.  Broe,  Thi  t  Broe  Companies, 
The  Great  Western  Railway  Company, 
Raiico  Inc.,  Chicagi  West  Pullman 
Transportation  Corp.,  et  al.— Corporate 
Family  Reorganizafon  Exemption 

On  June  9. 1994,  1'atrick.D.  Broe  (Mr. 
Broe),  The  Broe  Cor  ipanies.  Inc.  (BCD. 
The  Great  Western  1  :ailway  Company 
(GWR),  Raiico  Inc.  (  ^aileo).  Chicago' 
West  Pullman  Tran;  portation  Corp. 
(CWPT),  OmniTRAiC.  Inc.  (OmniTRAX), 
and  their  carrier  sul  sidiaries  jointly 
filed  a  notice  of  exe  nption  under  49 
CFR  1180.2(d)(3)  to  reorganize  the 
carrier  subsidiaries  md  for  OmniTR.'\X. 
a  noncarrier  hoidinj  company,  to 
control  the  carrier  s  ibsidiaries. 

Mr.  Broe  is  a  non(  arrier  individual 
who  directly  contro  s  Panhandle 
Northern  Railroad  Company  (PNR)  and 
Central  Kansas  Rail  vay  Limited 
Liability  Company  ( CKR)  and  who  also 
owns  and  controls  I  CI  and  OmniTRAX. 
BCI  is  a  noncarrier  loid'ng  company 
that  directly  control  s  the  noncarriers 
GWR  and  Raiico.  G^  VR  directly  controls 
the  carriers  Great  W  jstem  Railway  of 
Colorado.  Inc.  (GWLC),  Great  Western 
Railway  Company  c  f  Iowa,  Inc.  (GWRI), 
and  Great  Western  I  aiiway  of  Oregon, 
Inc.  (GWRO).  Railcc  controls  the 
noncarrier  CWPT.  v  hich  in  turn 
controls  six  class  III  railroads:  the 
Chicago.  West  Pullr  >an  &  Southern 
Railroad  Company  (CWT&S):  the 
Gtjorgia  Woodlands  Railroad  Company 
(GWRR):  The  Newb  irgh  &  South  Shore 
Railroad  Company  ( ^ISR);  Chicago  Rail 
Link  (CRL);  Manufa  :turers*  Junction 
Railway  Company  (  ^JR);  and  Kansas 
Southwestern  Railway  Company  (KSW). 

Under  the  reorgar  ization,  MJR, 
CWP&S.  GWRR.  KS  *V.  CRL.  GWRI.  PNR 
and  GWRC  will  be  i  sformed  as  limited 
liability  companies.  GWRO  will  remain 
a  corporation.  NSR  vill  be  reformed  as 
a  limited  liability  p<  rtnership.  BG  will 
convey  its  interest  i  i  GWR,  Raiico  and 


CWPT  to  OmniTRAX  and  the  GWR, 
Raiico  and  CWPT  holding  companies 
will  be  dissolved.  Mr.  Broe  iviil  tran.sfer 
his  direct  controlling  interests  in  PNR 
and  CKR  to  OmniTRAX.  As  a  result  of 
these  transactions.  OmniTRAX  will 
control  all  11  rail  carriers  (MJR,  CWP&S, 
GWRR.  KSW,  CRL,  GWRI.  PNR,  GWRC, 
NSR,  CKR  and  GWRO).  Mr  Broe  will 
continue  to  control  OmniTRAX. 

The  parties  intend  to  consummate  the 
transactions  on  or  after  June  15,  1994. 

These  transactions  are  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  say  that  the  transactions  will 
not  result  in  adverse  changes  in  service 
levels,  significant  operational  changes, 
or  a  change  in  the  competitive  balance 
with  carriers  outside  the  corporate 
family.  The  stated  purpose  of  the 
reorganization  is  to  obtain  better  tax 
treatment,  to  facilitate  estate  planning, 
and  to  simplify  the  corporate  structure, 
which  should  allow  a  more  efficient 
operation. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  transactions  will  be 
protected  by  the  conditions  set  forth  in 
New  York  Dock  Ry. — Control — Brooklvn 
Eastern  Dist..  360I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  i0505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transactions.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Karl  Morell,  Ball,  Janik  &  Novack,  Suite 
1035, 1101  Pennsylvania  Ave..  NW.. 
Washington,  DC  20004. 

Decided:  July  6, 1994. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secrrtary. 
|FR  Doc.  94-16837  Filed  7-11-94;  8:45  am) 

BtLUNG  COD€  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  May  27, 
1994.  Arenol  Chemical  Corporation.  189 
Meister  Avenue,  Somerville,  New  Jersey 
08876,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Dnjg 


2.5-DJmethoxyamphetamine 

(7396). 
3,4-Mettiylenedioxyamphetamine 

(7400). 

Amphetamine  (1100)  

Methamphetamine  (1105) 


Schedule 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
reque.sts  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
P'ederal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  August 
11,1994. 

Dated:  July  1,1994. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

jFR  Doc.  94-16811  Filed  7-11-94:  8:45  ami 

BIU.I»tO  CODE  4410-09-M 


[Docket  No.  9^-9] 

Steven  E.  Warren,  M.D.;  Revocation  of 
Registration 

On  October  5, 1992,  the  Administrator 
of  the  Drug  Enforcement  Administration 
(DEA),  issued  an  Order  to  Show  Cause 
to  Steven  E.  Warren.  M.D.  (Respondent), 
of  Salt  Lake  City,  Utah,  proposing  to 
revoke  his  DEA  Certificate  of 
Registration.  AW1662609,  and  to  deny 
any  pending  applications  for 
registration  as  a  practitioner.  The  Order 
to  Show  Cause  alleged  that 
Respondents  continued  registration 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C. 
823(f)  and  824(a)(4),  in  that  the 
Respondent  was  personally  abusing 
narcotic  controlled  substances  and 
obscured  this  use  from  others;  that 
Respondent  misused  his  registration 
privilege  to  obtain  Schedule  II 
controlled  substances  for  other  than 
legitimate  medical  purposes;  that 
Respondent  failed  to  maintain  complete 
and  accurate  controlled  substance 
records;  that  Respondent  failed  to 
account  for  40  to  50  multi-dose  vials  of 
Demerol;  that  Respondent  added  saline 
solution  to  a  commercial  vial  of 
Demerol  in  an  effort  to  mislead 


investigators;  and  that  Respondent 
distributed  controlled  substance 
samples  without  a  legitimate  medical 
purpose. 

Additionally,  citing  his  preliminary 
finding  that  Respondent's  continued 
registration  po.sed  an  imminent  danger 
to  the  public  health  and  safety,  the 
AdministroTor  ordered  the  immediate 
suspension  of  DEA  Certificate  of 
Registration,  AW  1662609.  during  the 
pendency  of  these  pFo<;eedings.  21 
U.S.C.  824(d). 

The  Respondent,  by  counsel, 
responded  to  the  Order  to  Show  Cause 
and  requested  a  hearing.  The  matter  was 
docketed  before  Administrative  Law 
Judge  Paul  A.  Tennev.  A  hearing  was 
held  in  Salt  Lake  City,  Utah  on  July  28, 
1993. 

On  October  6, 1993,  the 
administrative  law  judge  issued  his 
findings  of  fact,  conclusions  of  law,  and 
recommended  ruling  in  which  he 
recommended,  iner  alia,  that  the 
Respondent's  DEA  registration  be 
revoked  and  that  any  pending 
applications  be  denied.  The 
administrative  law  judge  also 
recommended  that  the  Administrator 
grant  the  Respondent-alternative  relief 
in  the  form  of  a  waiver  of  DEA 
regulations  to  permit  the  San  Juan 
County  Hospital  to  employ  Respondent 
and  permit  him  to  order  controlled 
substances  for  hospital  patients.  The 
Government  filed  exceptions  to  this 
recommendation,  and  the  Respondent 
filed  a  response  to  the  Government's 
exceptions.  The  administrative  law 
judge  transmitted  the  record  to  the 
Acting  Administrator  on  November  8^ 
1993.  The  Deputy  Administrator  has 
considered  the  record  in  its  entirety 
and,  pursuant  to  21  CFR  1316.67,  enters 
his  final  order  in  this  matter,  based  on 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  administrative  law  judge  found 
that  the  Respondent  graduated  from 
medical  school  with  the  a.ssistance  of  a 
National  Service  Corps  scholarship,  and 
was  subsequently  assigned  to  a  remote 
county  in  Utah  to  complete  his  four  year 
obligation  to  the  Federal  Government. 
After  completion  of  his  obligation. 
Respondent  continued  to  practice  in  the" 
area.  For  a  period  of  approximately  two 
years,  Respondent  was  the  only 
physician  in  the  county. 

In  1991  and  1992.  Utah  State 
licensing  authorities  initiated  an 
investigation  into  the  Respondent's 
prescribing  practices  by  conducting 
audits  of  two  local  pharmacies.  No 
violations  were  found.  However,  in  June 
1992,  after  anonymous  complaints  that 
the  Respondent  was  receiving  injections 
duiinf:;  bis  medical  practice,  the  stale 
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investigators;  and  that  Respondent 
distributed  controlled  substance 
samples  without  a  legitimate  medical 
purpose. 

Additionally,  citing  his  preliminary 
finding  that  Respondent's  continued 
registration  po.sed  an  imminent  danger 
to  the  public  health  and  safety,  the 
Administrntor  ordered  the  immediate 
suspension  of  DEA  Certificate  of 
Registration,  AVVifi61!609,  during  the 
pendency  of  these  proceedings.  21 
U.S.C.  824(d). 

The  Respondent,  by  counsel, 
responded  to  the  Order  to  Show  Cause 
and  requested  a  hearing.  The  matter  was 
docketed  before  Administrative  Law 
Judge  Paul  A.  Tennev.  A  hearing  was 
held  in  Sah  Lake  City.  Utah  on  July  28, 
1993. 

On  October  6.  1093,  the 
administrative  law  judge  issued  his 
findings  of  fact,  conclusions  of  law,  and 
recommended  ruling  in  which  he 
recommended,  iner  alia,  that  the 
Respondent's  DEA  registration  be 
revoked  and  that  any  pending 
applications  be  denied.  The 
administrative  law  judge  also 
recommended  that  the  Administrator 
grant  the  Respondent-alternative  relief 
in  the  form  of  a  waiver  of  DEA 
regulations  to  permit  the  San  Juan 
County  Hospital  to  employ  Respondent 
and  permit  him  to  order  controlled 
substances  for  hospital  patients.  The 
Government  filed  exceptions  to  this 
recommendation,  and  the  Respondent 
filed  a  response  to  the  Government's 
exceptions.  The  administrative  law 
judge  transmitted  the  record  to  the 
Acting  Administrator  on  November  8; 
1993.  The  Deputy  Administrator  has 
considered  the  record  in  its  entirety 
and,  pursuant  to  21  CFR  1316.67,  enters 
his  final  order  in  this  matter,  based  on 
findings  of  fact  arid  conclusions  of  law 
as  hereinafter  set  forth. 

The  administrative  law  judge  found 
that  the  Respondent  graduated  from 
medical  school  with  the  a.ssistance  of  a 
National  Service  Corps  scholarship,  and 
was  subsequently  assigned  to  a  remote 
county  in  Utah  to  complete  his  four  year 
obligation  to  the  Federal  Government. 
After  completion  of  his  obligation. 
Respondent  continued  to  practice  in  the" 
area.  For  a  period  of  approximately  two 
years,  Respondent  was  the  only 
physician  in  the  county. 

In  1991  and  1992,  Utah  State 
licensing  authorities  initiated  an 
investigation  into  the  Respondent's 
prescribing  practices  by  conducting 
audits  of  two  local  pharmacies.  No 
violations  were  found.  However,  in  June 
1992,  after  anonymous  complaints  that 
the  Respondent  was  receiving  injections 
dnrJrp  his  medical  practice,  the  stale 


initiated  a  new  investigation  and 
determined  that  the  Respondent  was 
unable  to  account  for  quantities  of 
Demerol,  a  Schedule  II  narcotic 
controlled  substance.  Additionally, 
investigators  determined  that  improper 
transfers  of  Demerol  from  the  local 
hospital  to  the  Respondent's  medical 
office  had  been  made. 

At  the  DEA  administrative  hearing, 
Respondent  testified  that  he  had  started 
self-administering  Demerol  for  shoulder  . 
pain  and  migraine  headaches  after  a  fall 
off  the  roof  of  his  home.  Subsequently, 
the  Respondent  was  exposed  to  a 
contaminated  needle  in  the  course  of  his 
practice,  became  ill,  and  was  admitted 
to  a  hospital  for  several  days.  There,  he 
discussed  his  addiction  with 
physicians,  who  arranged  his  admission 
to  a  five-week  rehabilitative  program. 
The  Respondent  surrendered  his  state 
controlled  substance  license  in  October 
1992. 

The  administrative  law  judge  found 
that  the  Respondent  used  Demerol, 
without  a  legitimate  medical  purpose, 
and  became  addicted  during  the 
summer  of  1992.  To  obscure  his  use  of 
the  drug  from  hospital  and  clinic 
personnel,  the  Respondent  used 
Demerol  from  the  hospital  inventor)', 
wrote  false  prescriptions,  and,  at  least 
once,  injected  saline  solution  into  a 
Demerol  vial.  Additionally,  the 
Respondent  failed  to  keep  complete  and 
accurate  records  of  his  acquisition, 
disposition,  and  inventory  of  controlled 
substances.  The  administrative  law 
judge  found  that  the  Respondent's 
demanding  work  schedule,  his  spouse's 
health  problems,  and  a  shoulder  injury 
predisposed  the  Respondent  to  Demerol 
addiction. 

The  Respondent  was  charged,  under 
Utah  State  law,  with  possessing  and 
distributing  a  counterfeit  substance, 
possession  of  a  controlled  substance 
without  a  valid  prescription,  possession 
of  a  false  prescription  and  failure  to 
make  a  record  for  prescribing  and 
administering  controlled  substances.  On 
May  3, 1993,  before  the  Seventh  Judicial 
District  Court  for  San  Juan  County, 
Utah,  the  Respondent  pled  guihy  to  five 
felony  counts.  The  Respondent's 
sentence  included  a  fine,  imprisonment 
not  to  exceed  five  years,  and  a  one-year 
suspension  of  his  medical  license.  The 
Court's  Judgment  and  Order  stayed  the 
sentence  for  a  period  of  five  years  and 
the  Respondent  was  placed  on 
probation  with  conditions,  which 
included  a  two  year  prohibition  from 
reapplying  for  a  state  controlled 
substance  license.  On  May  5, 1993,  the 
State  of  Utah  Division  of  Occupational 
and  Professional  Licensing  issued  a 
Stipulation  and  Order  with  terms 


similar  to  that  of  thn  lndgmcDt  and 
Order,  including  a  provision  that  the 
Respondent  complete  a  rehabilitation 
program. 

Tne  administrative  law  judge  found 
that  the  Respondent  participated  in  an 
aftercare  recovery  program,  attending 
Alcoholics  Anonymous  mtntings; 
agreed  to  random  drug  s(  reening  all  of 
which  were  negative;  and  was 
complying  with  or  working  on  the 
conditions  imposed  in  his  probation 
agreement  and  in  his  licensing  board 
stipulations.  The  administrative  law 
judge  concluded  that  the  Respondent 
had  made  substantial  efforts  at 
rehabilitation,  is  presently  in  recovery, 
and  that  his  prognosis  for  a  full  recovery 
is  good. 

Under  21  U.S.C.  824(a).  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  may  revoke  the 
registration  of  a  practitioner 
"*  *  •  upon  a  finding  that  the 
registrant — 

(1)  has  materially  falsified  any 
application  filed  pursuant  to  or  required 
by  this  subchapter  or  subchapter  II  of 
this  chapter; 

(2)  has  been  convicted  of  a  felony 
under  this  subchapter  or  subchapter  II 
of  this  chapter  or  any  other  law  of  the 
United  States,  or  of  any  State,  relating 
to  any  substance  defined  in  this 
subchapter  as  a  controlled  substance; 

(3)  has  had  his  State  license  or 
registration  suspended,  revoked,  or 
denied  by  competent  State  authority 
and  is  no  longer  authorized  by  State  law 
to  engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  his  registration 
recommended  by  competent  State 
authority; 

(4)  has  committed  such  acts  as  would 
render  his  registration  under  Section 
823  of  this  title  inconsistent  with  the 
public  interest  as  determined  under 
such  section;  or 

(5)  has  been  excluded  (or  directed  to 
be  excluded)  from  participation  in  a 
program  pursuant  to  section  1320a-7(a) 
of  Title  42." 

The  administrative  law  judge 
determined'that  subsections  (2),  (3),  and 
(4)  provide  a  basis  for  revocation  based 
on  Respondent's  conviction  of  five 
felony  counts  relating  to  controlled 
substances,  his  surrender  of  his  state 
controlled  substance  license,  and  the 
public  interest  factors. 

Under  21  U.S.C.  824(a)(4),  and 
pursuant  to  21  U.S.C.  823(0,  "|i|n 
determining  the  public  interest,  the 
following  factors  shall  be  consider^'d 

(1 )  The  recommendation  of  the 
appropriate  State  licensing  board  or 
profe'^sJonal  disciplinary  authority 
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(2)  The  applicant";  i  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  dis  tribution,  or 
dispensing  of  contrc  led  substances. 

(4)  Compliance  wi  th  applicable  State, 
Federal,  or  local  law  5  relating  to 
controlled  substanc«  s. 

(5)  Such  other  cor  duct  which  may 
threaten  thie  public  lealth  and  safety." 

It  is  well  establish  sd  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e..  the  Deputy  Adn  inistrator  may 
properly  rely  on  an\  one  or  a 
combination  of  facte  rs,  and  give  each 
factor  the  weight  he  deems  appropriate. 
HennJ.  Schwarz.  Jr  ,  M.D..  54  FR  16422 
(1989). 

The  administrative  law  judge  found 
that  all  of  the  factor!  listed  in  21  L'.S.C. 
823(0  are  relevant.  1  espondent 
surrendered  his  stat  •  controlled 
substance  license  ai  d  the  State  of  Utah 
has  recommended  t  lat  he  not  apply  for 
reinstatement  for  a  |eriod  of  time. 
Respondent  admittt  i  to  wrrongfully 
obtaining  Demerol  f  ir  his  own  use.  and 
he  pled  guilty  to  fiv  ;  felony  counts 
relating  to  controlle  1  substances.  As  to 
factor  (5),  the  administrative  law  judge 
found  that  the  publi:  health  and  safety 
are  not  at  risk,  since  the  Respondent  has 
made  progress  in  hi  ;  rehabilitation  and 
both  the  criminal  pi  ja  agreement  and 
medical  board  agree  ment  require  that 
the  Respondent  con  ply  with  numerous 
conditions  to  ensun  that  he  will  not 
suffer  a  relapse  in  h  s  recover) . 

The  DEA  has  con  istently  held  that  it 
does  notjjave  statu!  Dry  authority  under 
the  Controlled  Subs  ances  Act  to 
register  a  practitiom  (r  unless  thai 
practitioner  is  authc  rized  by  the  slate  to 
dispense  controlled  substances.  DEA 
has  consistently  heti  that  termination  of 
a  registrant's  state  a  jthority  to  handle 
controlled  substanc  ;s  requires  that  DEA 
revoke  the  registrari  :'s  DEA  Certificate  of 
Registration.  Bobby  Watts.  M.D.,  53  FR 
11919  (1987).  Basec  on  the  foregoing, 
the  Deputy  Admini  itrator  concludes 
that  the  Responden  s  registration  must 
be  revoked.  21  U.S.  :.  824(a)  (2).  (?;)and 
(4). 

As  an  additional  ssue.  the 
administrative  law  udge  found  that  the 
Respondent  preseni  ed  evidence  that  the 
local  community  h;  s  suffered  by  the 
lack  of  Respondent  5  ability  to  practice 
in  the  hospital  erne  gency  room.  The 
Respondent  and  th<  San  Juan  County 
Hospital  entered  in  0  a  protocol  in 
which  the  Respond  ?nt  would  be  able  to 
write  hospital  patieit  prescriptions  for 
rontrolled  substanc  ss  under  the 
licspital's  DEA  nun  ber.  This  agreement 
i^  contingent  on  thf  successful 


application  to  the  Deputy  Administrator 
of  the  DEA  by  the  hospital  for  a  waiver 
of  the  provisions  of  21  CFR  1301.76(a). 
which  precludes  the  hospital  from 
employing  an  individual  with  access  to 
controlled  substances  if  that  individual 
has  been  convicted  of  a  controlled 
substance  related  felony.  The  San  Juan 
County  Hospital  requested  that  the 
Deputy  Administrator  grant  a  waiver  to 
allow  the  employment  of  the 
Respondent.  The  administrative  law 
judge  recommended  that  such  a  waiver 
be  granted  by  the  Deputy  Administrator 
pursuant  to  his  authoritv  under  21  CFR 
1307.03. 

The  Government  filed  an  exception  to 
the  ret:onimendation  of  the 
administrative  law  judge  that  a  waiver 
of  21  CFR  1301.76(a)  be  granted 
contending  that  since  the  Respondent 
has  no  underlying  state  controlled 
substance  license  nor  a  DEA 
registration,  he  should  not  be  permitted 
to  handle  controlled  substances  under 
any  circumstance.  The  Respondent,  in 
response  to  the  Government  exception, 
presented  a  letter  from  the  Utah 
Attorney  General's  office  permitting  the 
Respondent,  with  the  appropriate  DEA 
e.xemption.  to  order  controlled 
substances  for  hospital  patients,  until 
such  time  as  the  Utah  State  Division  of 
Occupational  and  Professional 
Licensing  arrived  at  a  formal  opinion  on 
this  issue. 

The  Deputy  Administrator  disagrees 
with  the  administrative  law  judge's 
recommendation  with  regard  to  a  waiver 
or  exemption  from  regulations  and 
.  agrees  with  the  Government's 
contention  that  such  a  waiver  should 
not  be  granted.  In  fact,  on  December  7. 
1993.  DEA  previously  denied  the 
request  of  San  Juan  Hospital  that  it  be 
granted  an  exemption  from  the 
regulations  to  allow  the  Respondent's 
emplo>Tnent  with  access  to  controlled 
substances. 

The  Deputy  Administrator  adopts  the 
findings  of  fact,  conclusions  of  law,  auid 
recommended  ruling  of  Administrative 
Law  Judge  Tenney,  except  as  otherwise 
noted  herein.  Accordingly,  the  Deputy 
Administrator  of  the  I>ug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824'and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637).  hereby  orders  that  DEA 
Certificate  of  Registration,  AVV1662609, 
previously  issued  to  Steven  E.  Warren, 
M.D.,  be.  and  it  hereby  is,  revoked,  and 
that  any  pending  applications  for 
registration,  be.  and  they  hereby  are, 
denied.  This  order  is  effective  July  12, 
1994. 


Dated:  July  5. 1994 
Stephen  H.  Greene, 

Deputy  Administrator. 

IFR  Doc.  94-16738  Filed  7-11-94:  8:45  am] 

BILLING  CODE  4410-0«-M 


DEPARTMEffT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Occupational  Safety  and  Health;  Full 
Committee  Meeting 

Notice  is  hereby  given  that  the 
National  Advisory  Committee i)n 
Occupational  Safety  and  Health 
(NACOSH),  established  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Ser\  ices 
on  matters  relating  to  the 
Administration  of  the  Act, will  meet  on 
July  28-29, 1994  at  the  Bureau  of  Labor 
Statistics  Conference  and  Training 
Center.  Postal  Square  Building,  2 
Massachusetts  Avenue  NE,  Room  G440 
(meeting  rooms  2  &  3),  Washington.  DC. 
The  meeting  is  open  to  the  public  and 
will  begin  at  8:30  a.m.  on  each  day. 

At  this  first  meeting  and  swearing-in 
of  the  newly  appointed  committee, 
members  will  establish  committee  goals, 
plan  for  future  meetings,  discuss 
OSHAs  standards  setting  process,  and 
hear  about  the  current  agenda  and 
direction  of  OSHA. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Joanne  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Anyone  wishing  to  make  an 
oral  presentation  should  notify  Joanne 
Goodell  before  the  meeting.  The  request 
should  state  the  amount  of  time  desired, 
the  capacity  in  which  the  person  will 
appear  and  a  brief  outHne  of  the  content 
of  the  presentation.  Person  who  request 
the  opportunity  to  address  the  Advison,' 
Committee  may  be  allowed  to  speak,  as 
time  permits,  at  the  discretion  of  the 
Chair  of  the  Advisory  Committee.     . 
Individuals  with  disabilities  who  need 
special  accommodations  should  contact 
Tom  Hallby  July  23  at  the  address 
indicated  below. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection     - 
through  Tom  Hall,  Division  of 
Consumer  Affairs,  Room  N-3647,  200 
Constitution  Avenue,  NW.,  Washington. 
DC.  20210.  telephone  202-219-8615. 


For  additional  information  contact: 
Joanne  Goodell.  Directorate  of  Policy. 
Occupational  Safety  and  Health 
Administration,  Room  N-3641,  200 
Constitution  Avenue,  NW.,  Washington, 
DC.  20210,  telephone  202-219-8021. 

Signed  at-Washington.  DC.  this  7th  day  of 
July  1994. 

Joseph  A.  Dear. 

Asaistant  Secretary  of  Labor 

IFK  Doc.  94-16851  Filed  7-11-94;  8:45  am] 

BILLING  CODE  46iO-2»-M. 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-277] 

In  the  Matter  of:  Ptiiladelphia  Electric 
Co.  (Peach  Bottom  Atomic  Power 
Station,  Unit  2)  « 

Exemption 

/ 

Philadelphia  Electric  Cornpany  (the 
licensee),  is  the  holder  of  Facility 
Operating  License  No.  DPR-44.  which  ■ 
authorizes  operation  of  the  Peach 
Bottom  Atomic  Power  Station  (PBAPS). " 
Unit  2.  The  license  provides,  among 
other  things,  that  the  licensee  is  subjed 
to.all  rules,  regulations,  and  orders  of 
the  Nuclear  Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effect. 

The  PBAPS.  Unit  2  facHity  consistlof 
a  boiling-water  reactor  located  in  York 
County.  Pennsylvania. 

// 

In  its  letter  dated  April  18,  1994,  the 
licensee  requested  an  exemption  from 
the  Commission's  regulations.  The 
subject  exemption  is  from  a  requirement 
in  Appendix  J  to  10  CFR  Part  50  that 
Type  B  and  C  containment  penetration 
.leak  rate  tests  be  performed  at  intervals 
no  greater  than  2  years.  The  exemption 
would  allow  a  one-time  60-day 
extension  of  the  2-year  requirement. - 
Hence,  this  one-time  exemption  would 
allow  the  licensee  to  perform  the  testing 
in  Sections  III.D.2.(a)  and  III.D.3  during 
Unit  2's  Cycle  10  refueling  outage 
scheduled  to  begin  no  later  than. 
September  24, 1994. 

The  licensee  is  utilizing  a  new  core 
design  at  PBAPS,  Unit  2.  which  allows 
the  intervals  between  reactor  shutdowms 
for  refueling  to  extend  beyond  the 
maximum  allowable  2-year  interval. 
Accordingly,  the  licensee  is  unable  to 
comply  with  the  testing  intervals 
specified  in  Appendix  J  of  10  CFR  Part 
50.  Prior  to  the  current  operating  cycle, 
local  leak  rate  tests  were  performed  in 
conjunction  with  an  operating  cycle  of 


For  additional  information  contact: 
Joanne  Goodell.  Directorate  of  Policy. 
Occupational  Safety  and  Health 
Administration.  Room  N-3641.  200 
Constitution  Avenue.  NW..  Washington, 
DC.  20210.  telephone  202-219-8021. 

Signed  at-VVashington.  DC.  this  7th  day  of 
hily  1994. 

Joseph  A.  Dear. 

Assistant  Secretary  of  Labor 

|FK  Doc.  94-16851  Filed  7-1 1-94;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-277] 

In  the  Matter  of:  Philadelphia  Electric 
Co.  (Peach  Bottom  Atomic  Power 
Station,  Unit  2) 

Exemption 

/ 

Philadelphia  Electric  Company  (the 
licensee),  is  the  holder  of  Facility 
Operating  License  No.  DPR-44.  which 
.authorizes  operation  of  the  Peach 
Bottom  Atomic  Power  Statron  (PBAPS). 
Unit  2.  The  license  provides,  among 
other  things,  that  the  licensee  is  subjed 
to.all  rules,  regulations,  and  orders  of 
the  Nuclear  Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effect. 

The  PBAPS.  Unit  2  facility  consistlof 
a  boiling-water  reactor  located  in  York 
County.  Pennsylvania. 

// 

In  its  letter  dated  April  18,  1994,  the 
licensee  requested  an  exemption  from 
the  Commission's  regulations.  The 
subject  exemption  is  from  a  requirement 
in  Appendix  J  to  10  CFR  Part  SOthat 
Type  B  and  C  containment  penetration 
leak  rate  tests  be  performed  at  intervals 
no  greater  than  2  years.  The  exemption 
would  allow  a  one-time  60-day 
extension  of  the  2-year  requirement. - 
Hence,  this  one-time  exemption  would 
allow  the  licensee  to  perform  the  testing 
in  Sections  III.D.2.(a)  and  III.D.3  during 
Unit  2's  Cycle  10  refueling  outage 
scheduled  to  begin  no  later  than 
September  24. 1994. 

The  licensee  is  utilizing  a  new  core 
design  at  PBAPS,  Unit  2.  which  allows 
the  intervals  between  reactor  shutdowTis 
for  refueling  to  extend  beyond  the 
maximum  allowable  2-year  interval. 
Accordingly,  the  licensee  is  unable  to 
comply  with  the  testing  intervals 
specified  in  Appendix  J  of  10  CFR  Part 
50.  Prior  to  the  current  operating  cycle, 
local  leak  rate  tests  were  performed  in 
conjunction  with  an  operating  cycle  of 
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18  months.  The  18-month  operating 
cycle  was  more  conducive  to  the  2-year 
testing  interval. 

Use  of  extended  cycle  core  designs 
has  been  recognized  as  a  growing  trend 
in  the  industry  as  discussed  in  the 
staffs  Generic  Letter  91-04,  "Changes  in 
Technical  Specification  Sun'eillance 
Intervals  to  Accommodate  a  24-Month 
Fuel  Cycle."  dated  April  2, 1991.  The 
staff  previously  granted  the  licensee  two 
license  amendmerits  to  allow  PBAPS. 
Unit  2  to  perform  selected  surveillances 
on  a  24-month  interval  (see  Amendment 
169  dated  August  19.  1992.  and 
Amendment  179  dated  August  2,  1993). 
However,  the  regulations  cited  by  the 
licensee  in  the  exemption  request  have 
not  yet  been  revised  to  reflect  the  use  of 
a  24-monlh  operating  cycle  by  some 
licensees.  Therefore,  th«  licensee  has 
requested  an  exemption  in  order  to 
avoid  a  premature  shutdown,  which 
would  be  needed  to  accomplish  the 
testing,  and  also  to  properly  schedule 
the  testing  during  the  refueling  outage. 

/// 

Pursuant  to  10  CFR  50.12.  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
the  exemptions  are  authorized  by  law. 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  *   *   •" 

Tne  underlying  purpose  of  the 
requirement  to  perform  Type  B  and 
Type  C  containment  leak  rate  tests  at 
intervals  not  to«xceed  2  years,- is  to 
ensure  that  any  potential  leakage 
pathways  through  the  containment 
boundary  are  identified  within  a  time 
span  that  prevents  significant 
degradation  from  continuing  or  being 
unknowrn,  and  long  enough  to  allow  the 
tests  to  be  conducted  during  scheduled 
refueling  outages.  This  interval  was 
originally  published  in  Appendix  J 
when  rehieling  cycles  were  conducted 
at  approximately  annual  intervals  and 
has  not  been  changed  to  reflect  18- 
month  or  2-year  operating  cycles.  It  is 
not  the  intent  of  the  regulation  to 
require  a  plant  shutdown  solely  for  the 
purpose  of  conducting  the  periodic  leak 
rate  tests. 

Based  on  the  information  presented  in 
the  licensee's  application,  the  proposed 


e.xtended  test  interval  would  not  result 
in  a  non-detectable  leakage  rate  in 
e.xcess  of  the  value  established  by  10 
CFR  Part  50,  Appendix  J.  or  in  any 
changes  to  the  containment  structure  or 
plant  systems.  Therefore,  the 
containment  integrity  would  be 
maintained.  As  a  result,  the  application 
of  the  regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

On  this  basis,  the  NRC  staff  finds  that 
the  licensee  has  demonstrated  that 
special  circumstances  are  present  as 
required  by  10  CFR  50.12(a)(2)(ii).  Since 
the  licensee  has  justified  the  leaktight 
integrity  of  the  containment  based  on 
previous  leakage  test  results,  the  staff 
concludes  that  a  one-time  extension  of 
no  more  than  60  days  beyond  the  2-year 
permitted  interval  will  not  have  a 
significant  safety  impact.  Therefore,  the 
staff  also  finds  that  extending  the 
interval  between  tests  will  not  present 
an  undue  risk  to  the  public  health  and 
safetv. 


A' 


Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  an  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  that  there  are  special 
circumstances  present,  as  specified  in 
10  CFR  50.12(a)(2).  such  that 
application  of  10  CFR  Part  50.  Appendix 
J,  Sections  III.D.2(a)  and  II1.D.3  are  not 
necessary  in  order  to  achieve  the 
underlying  purpose  of  this  regulation; 
and  hereby  grants  the  following 
exemption  with  respect  to  the 
requirements  of  10  CFR  Part  50. 
Appendix  J.  Sections  III.D.2.(a)  and 
III.D.3. 

For  the  Peach  Bottom  Atomic  Power 
Station,  Unit  2,  the  testing  intervals 
specified  in  10  CFR  Part  50.  Appendix 
J.  Sections  III.D.2.(a)  and  III.D.3  are 
extended  to  allow  the  testing  to  be 
performed  during  the  Unit  2  cycle  10 
refueling  outage.  This  one-time 
extension  is  granted  for  a  maximum  of 
60  days  from  the  2  year  inter\'al 
required  by  10  CFR  Part  50,  Appendix 
I.  Sections  m.D.2.(a)  and  III.D.3. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (59  FR  33312). 

This  exemption  is  effective  upion 
i.ssuance. 

Dated  at  Rockville.  Marvland.  this  5th  dav 
of|ulv1994. 


For  the  Nuclear  Regiilat 
Steven  A.  Varga, 
Director.  Division  ofR< 
Office  of  Nuclear  Peacipr  Begulotion 
IFR  Doc.  94-16819 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 
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Civil  Service  Retirement  System; 
Alternative  Forms  of  Annuity  Factors 

AGENCY:  Office  of  Pel^onnel 

Management. 

action:  Notice. 


SUMMARY:  The  Offic*  of  Personnel 
Management  (OEM)  is  providing  Jiotice 
of  adjusted  present  \alue  factors 
applicable  to  emplo;  ees  who  elect  the 
alternative  form  of  a  inuity  under 
section  8343a  of  title  5,  United  States 
Code.  This  notice  is  necessary  to 
conform  the  present  value  factors  to 
changes  in  economic  assumptions 
approved  by  the  Boak-d  of  Actuaries. 
EFFECTIVE  DATE:  Rev  sed  present  value 
factors  will  apply  to  anyone  whose 
annuity  commences  October  1 ,  1994,  or 
later. 

ADDRESSES:  Send  re<  uests  for  actuarial 
assumptions  and  dal  a  to  the  Office  of 
the  Actuary,  Room  4  307  STOP,  Office  of 
Personnel  Managem  jnt,  Washington, 
DC  20415. 

FOR  FURTHER  INFORM,  iT!ON  CONTACT: 
Harold  L.  Siegeimanl  (202)  606-0299. 
SUPPLEMENTARY  INFO  ^MATION:  Section 
831.2205(a)  of  Title  1 1,  Code  of  Federal 
Regulations,  prescrites  the  method  for 
computing  the  reduc  tion  in  the 
beginning  rate  of  ani  uity  payable  to  a 
retiree  who  elects  an  alternative  form  of 
annuity  under  5  U.S  C.  8343a.  That 
reduction  is  requirec  in  order  to 
produce  an  annuity  '  hat  is  actuarially 
equivalent  to  the  anr  uify  of  a  retiree 
who  does  not  elect  a  i  alternative  form 
of  annuity.  The  presi  mt  value  factors 
cunently  used  to  coi  ipute  the  reduction 
were  published  by  CPM  (56  FR  7424)  on 
February  22,  1991. 

On  September  20,  1993,  OPM 
published  (58  FR  49i  166)  a  notice  m  ihe 
Federal  Register  to  r  ?\  ise  the  normal 
cost  percentage  undi  r  the  FERS  Act  of 
1988,  Pub.  L.  99-33; .  based  on  changed 
economic  assumptio  is  approved  by  ihe 
Board  of  Actuaries. '  hose  changed 
economic  assumptio  is  require 
corresponding  chan^  es  in  the  presenl 
value  factors  used  to  compute  an 
alternative  form  of  a;  ;nuiiy.  The 
changed  factors  will  also  be  used,  m 
Bfcordance  with  5  U  S  C,  8334(d)(2),  to 
•  cmYiuie ihe  annuity  of  3;:  employee 


whose  annuity  commences  on  or  after 
October  1, 1994,  and  who  retires  while 
owing  a  redeposit  of  a  refund  for  service 
that  ended  before  October  1, 1990.  OPM 
is,  therefore,  revising  the  table  of 
present  value  factors  to  read  as  follows: 

CSRS  Present  Value  Factors 


Age  at  retire- 
ment 

Present 
value  ol 

a 
monthly 
annuity 

Age  at 
retire- 
ment 

Present 
value  of 

a 
nwnthly 
annuity 

40 

41  

42  

43  

44  

45  

46  

47  

48  

49 

50  

51   

52  

53  

54  „„. 

55  

56 

57  

58  

59 

60 

61 

62  

63  

64 

65  

294.4 
290.0 
285.5 
280.8 
276.2 
270.4 
264.7 
259.2 
253.5 
247.2 
240.4 
236.0 
229.8 
224.4 
218.6 
212.6 
207.5 
202.4 
197.0 
192.3 
188.3 
182.9 
177.0 
171.9 
166.5 
161.1 

66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 

156.0 

150.7 

145.4 

140.2 

134.7 

129.4 

124.0 

118.8 

113.6 

108.5 

103.5 

98.7 

93.9 

89.4 

84.9 

80.5 

76.3 

72.3 

68.4 

64.7 

61.2 

57.9 

54.7 

51,8 

48.9 

U.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Director. 

IFR  Doc.  94-16715  Filed  7-11-94,  845  am] 
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Federal  Employees  Retirement 
System;  Alternative  Forms  ol  Annuity 
Factors 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  providing  notice 
of  adjusted  present  value  factors 
applicable  to  employees  who  elect  the ' 
alternative  form  of  annuity  under 
section  8343a  of  title  5,  United  States 
Code.  This  notice  is  necessary  to 
conform  the  present  value  factors  to 
changes  in  economic  assumptions 
approved  by  the  Board  of  Actuaries. 
EFFECTIVE  DATE:  Revised  present  value 
factors  will  apply  to  anyone  whose 
annuity  commences  October  1.  1994,  or 
later. 

ADDRESSES:  Send  requests  for  scluarial 
agsuriipl'ons  and  Jala  to  the  Offit«  of 


the  Actuary,  Room  4307  STOP,  Office  of 
Personnel  Management,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  Section 
842.706(a)  of  Title  5,  Code  of  Federal 
Regulations,  prescribes  the  method  for 
computing  the  reduction  in  the 
beginning  rate  of  annuity  payable  to  a 
retiree  who  elects  an  alternative  form  of 
annuity  under  5  U.S.C.  8420a.  That 
reduction  is  required  in  order  to 
produce  an  annuity  that  is  actuarially 
equivalent  to  the  annuity  of  a  retiree 
who  does  not  elect  an  alternative  form 
of  annuity.  The  present  value  factors 
currently  used  to  compute  the  reduction 
were  pubUshed  by  OPM  (56  FR  8223)  on 
February  27, 1991. 

On  September  20, 1993,  OPM 
published  (at  58  FR  49066)  a  notice  in 
the  Federal  Register  to  revise  the 
normal  cost  percentage  under  the  FERS 
Act  of  1986,  Pub.  L.  99-335,  based  on 
changed  economic  assumptions 
approved  by  the  Board  of  Actuaries. 
Those  changed  economic  assumptions 
require  corresponding  changes  in  the 
present  value  factors  used  to  compute 
an  alternative  form  of  annuity.  OPM  is, 
therefore,  revising  the  tables  of  present 
value  factors  to  read  as  follows: 

Table  I.— FERS  Present  Value 
Factors  Applicable  to  all  Retir- 
ees Except  Those  Described  in 
Table  II 


Age  at  retire- 
ment 


40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 


Present 

Present 

value  of 

Age  at 

value  01 

a 

retire- 

a 

monttily 

ment 

monthly 

annuity 

annuity 

169.2 

66 

143.6- 

168.8 

67 

139.1 

168.4 

68 

134.6 

168.1 

69 

130.1 

167.7 

70 

125.4 

166.9 

71 

120.7 

166.1 

72 

116.0 

165.4 

73 

111.4 

164.7 

74 

106.8 

163.7 

75 

102.2 

162.4 

76 

97.8 

161.9 

77 

93.6 

161.6 

78 

89.2 

161.2 

79 

85.0 

160.6 

80 

80.9 

160.0 

81 

77.0 

160.0 

82 

73.1 

160.2 

83 

69.4 

160.4 

84 

65.8 

.    161.2 

85 

62.4 

162.7 

86 

59.1 

163.5 

87 

560 

161.3 

88 

53.0 

157.1 

89 

50.2 

152.5 

90 

475 

1^8  0 

Table  II.— FERS  Present  Value 
Factors  Applicable  to  Individ- 
uals Retiring  Before  Age  62 
Who  are  Eligible  for  COLA's  ^   " 


Age  at  retirement 

Present 
value  of 

a 
monthly 
annuity 

40 ; _ .:.„. 

245.2 

41  „ 

241  9 

42 ::.:::::::::: 

238  5 

43 [.. 

235  0 

44 

231.5 
227.9 
224  2 

45 :  . 

46  „ 

47 „. .. 

2203 

48 

216  5 

49  "                      . 

_ 

212  6 

50  , 

2086 

51 

204.5 
200.3 
196  1 

52 _.... 

53  „. . 

54 : 

191.8 
187.4 
183  1 

56 „ 1 

57., ;,....: :...^.„ 

58 .^ ......1 

178.6 
174.2 

59 

169  7 

60.. .-„ ..„ 

€1  :... 

165.1 
1504 

'  In  Accordance  with  5  U.S.C 
8462(C)(3)(B)(M);  i.e..  Military  Reserve  Techni- 
cians Who  Retire  Under  5  U.S.C.  8414(c)  by 
Reason  of  Disability,  Law  Enforcement  Offi- 
cers, Firefighters,  And  Air  Traffic  Controllers. 

VS.  Office  of  Personnel  Management. 

L,orraine  A.  Green, 

Deputy  Director. 

(FR  Doc.  94-16716  Filed  7-11-94;  8:45  ami 

BILUNG  COOE  «32S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-34314;  FHe  No.  SR-CHX- 
94-16] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Inc.  To 
Waive  Exchange  Transaction  Fees  on 
Trades  in  the  Chicago  Stocit  Basket 

July  5, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  30. 1994,  the 
Chicago  Stock  Exchange,  Inc.  ("CHX"  or 
"Exchange")  filed  with  the  Securities   - 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
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Table  II.— FERS  Present  value 
Factors  Applicable  to  Individ- 
uals Retiring  Before  Age  62 
Who  are  Eligible  for  COLA's  ^ 


Age  at  retirement 


40 


41  

42 ,... . 

43  

44 

45 ; 

46  

47 

48 _ : 

49  ., 

50  

••••• - — - 

51  

52....: V  L 

53 

...    t 

54 

- 

i 

55 : :    r 

56 

» 

57 : ; 

58 .: 

" 

.... 

59 _ „ 

60 

€1  

•««•>«  ■■'••••••■«*•>•••■«•■ 

Present 
value  of 

a 
monthly 
a/Kiuity 


2452 
241.9 
238.5 
235.0 
231.5 
227.9 
224.2 
220.3 
216.5 
212.6 
208.6 
204.5 
200.3 
196.1 
191.8 
187.4 
183.1 
178.6 
1742 
169.7 
165.1 
160.4 


'  In  Accordance  witti  5  U.S.C. 
8462(C)(3)(B)(M):  i.e..  Military  Reserve  Techni- 
cians Who  Retire  Under  5  U.S.C.  8414(c)  by 
Reason  of  Disability.  Law  Enforcement  Offi- 
cers. Firefighters,  And  Air  Traffic  Controllers. 

U.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Director. 

fFR  Doc.  94-16716  Filed  7-li-94;  8:45  am] 

BILUNG  CODE  «32S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34314;  File  No.  SR-CHX- 
94-16] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Inc.  To 
Waive  Exchange  Transaction  Fees  on 
Trades  in  ttie  Chicago  Stock  Basket 

(lily  5. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  30. 1994,  the 
Chicago  Stock  Exchange.  Inc.  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
mle  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 


comments  on  the  proposed  rule  change 
frpm  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  waive,  through 
September  30. 1994.  Exchange 
transaction  fees  for  trades  in  the  Chicago 
Stock  Basket  ("CXM").  This  would 
extend  a  waiver  currently  in  effect 
through  June  30. 1994.i  Proposed  new 
language  is  italicized  and  deleted 
language  is  bracketed: 
(c)  Transaction  Fee  Schedule  Round 
Lots/Mixed  Lots 
45  cents  per  100  shares  $100 
maximum  per  trade 
Odd  Lots 
35  cents  per  trade 
$400  maximum  monthly  fee 
The  above  fees  shall  not  apply  to 
transactions  in  the  Chicago  Basket 
("CXM")  through  [June  30. 1994] 
September  30,  1994. 

II.  Self-Regulatory  Organizations's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significani  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Hule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
is  to  extend  the  waiver  of  certain 
Exchange  fees  for  trades  in  the  CXM 
through  September  30, 1994. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  members  using  its 
facilities. 


'  This  waiver  bacarne  effective  in  Securities 
Exchange  Act  Release  No.  33056  (October  15. 1993). 
58  FR  54387  (October  21.  1993)  (File  No.  SR-QIX- 
93-24),  and  subsequently  was  extended  in 
Securities  Exchange  Act  Release  Nos.  33381 
(December  23.  1993).  58  FR  69415  (December  30. 
1993)  (File  No.  SR-CHX-93-341;  and  33836  (March 
30. 1994).  59  FR  16248  (April  8, 1994)  (File  No.  SR- 
CHX-94-08). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
on  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due.  fee.  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  ap|}ears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

■  Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-16 
and  should  be  submitted  by  August  2, 
1994. 
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by  the  DrvisioD  of 
to  d»')«»f!aipd 


For  (he  CommissJon 
Mariu;t  Regulation,  pui  suant 

dulhorily 

Mar^arel  H.  McFar]an|i. 

Deputy  Secretary 
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Self-Regulatory  Organizations;  Order 
Approving  Propose^  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approvtat  of  Acnemdmenf 
No.  1  to  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  the  Listii  ;g  and  Tratiir>g  of 


Options  and  Reguij 


Value  Long-Term  O  itions  on  the  CBOE 
Real  Estate  Investm  ?nt  Trust  Index 


lilC 


lul)  5  1994 

I.  Introduclion 

On  March  8, 1994 
Options  Exchange, 
"Exchange")  subm 
and  E>riiange  ComiHission 
l"CornmJss)on"), , 
J9(bJ(l)oftheSecuT 
of  1934  I'AcI  ')'  art 


r  ed 


>■•=; 


thereunder;'  a  propt  w^d 
provide  for  The  lis'; 
options  end  long-l 
rTEAPS")3onthe 
Investment  Trust  I* 
]nde>'  or  'index'). 
jeduced-vaJue  RDT 
1694  the  CBOE  filet 
to  the  proposed  ru-e 

Notice  of  the  E 
rule  change  appeared 
Register  en  April  39 
commtnl  letters  w«r 
proposal  This  order 
proposal  and  Aroenr 


Exch  ingi 


U  APSi 


■i  ingf" 


■  n  CFJJ  240  19b-4  <19<f ) 
"  "LEAPS"  5s  an  acroriy 

.'i-iiidpaijcn  SccutHjM- 
i;pticn  wrje*  ihal  e*p>T*  fc 
ibf  ij  ctoit  of  iseioance  $«■ 
'  In  Ai7»ndxn«ni  Mo  J  i 
►orveiDari-*  prw:*<Ji.iies  c 
tsadiiif,  ii>  each  oJ  ihe  E.>c 
t'piiori*  8iK)  irnj]  be  o9e«J  t 
it^^Jar  Index  options  and 
ledurpd-vaJue  LEAPS  on  i 
lbai  \ht  RETT  Intiex  i»i)l  Im 
diMeminaied  to  the  Optiai  i 
Authority  J  -OPlt^  )  «veT> 
tascd  on  l^«  lasl-^aie  fa 
rtoci*.  and  that  OPRA  tn  t 
todo  viJiic  loothei  UtiAo^^ 
Haulers  Tel«>r»l«.  and  Que  » 
f -cotl  1 )  dcD,  Seoioi  RcMu 
Thcaraf'  McManos.  DivigM 
Cfiui^jsijcn.  dated  June  } 

■  St*  SeciiTiiica  £>chspf; 
f.«pfi:  j<^)  rsFfi  ir? 


andReduced- 


the  Chicago  Bosid 
rCBGF  or 
to  the  S*cuiJl3fc< 


pursuant  10  Section 
ties  E.\chancf  An 
R»j)ei91>-t" 

rule  change  io 
i-nd  trading  of 
er*i  options 
qBOE's  Keel  Estate 
' )  Index  {"REIT 
nd  LEAPS  on  a 
ndex.  On  June  14 
Ajnendjneol  ?vo  .1 
change  * 
ge's  proposed 
in  the  Federal 
1994.' Klo 
received  on  the 
approves  thf 
her;l  No  '}  (hf  f  ti 


rl  1  OT'g- 1  f  mt.  ttj.iiiy 

aje  lonf  itnri  rndo 
uTi  12  to  '*  niOTiihs  boTTi 
lBOERuJe2-*9ili)i7) 
itCBOt  Ijiadijwdttjai 
niirAly  ii«<:dfomon  icj 

»  clhej  <t-tlp> 

a  ru)l-va)i>e  a«d 

« )nde> ,  and  11)  idv  .^f  d 

taJcvJated  and 

Price  R*'p(iF«/ng 
1 5  SIM  OTfCb  ^  t.h*-  CfeOi 

of  ih*"  compOT)*;*! 
irn  wil)  disseminate  t.V 

vendcf*  inch  at 
xm  Seel^lM  btaD 
h  Anai>sJ  CBOE.  <o 
1  of  M^Tif.i  Peyuibi  lorj 

AcJBrte««^4o  3i«7; 


(1 


II.  Description  of  the  Proposal 

A  General 

"The  CBOE  proposes  to  hst  and  trade 
options  on  the  REIT  Index,  a  new 
securities  index  developed  fay  the  CBOE 
and  based  on  REITs  that  are  traded  on 
the  New  York  Stock  Ex.change,  Jnc 
r'NYSE")  and  American  Stock  ' 
Exchange,  Inc.  ("Amex")  The  CBOE 
also  proposes  to  list  UEL^PS  on  the  full- 
value  Index  and  LEAPS  on  a  leduoed- 
vaiue  ?cdex  that  will  be  computed  at 
one-tenth  ef  the  value  of  the  RETTlndex 
ROT  Index  LEAPS  will  trade 
independent  of  and  in  addition  to 
regular  REIT  Index  options  traded  on 
the  Exchange,^  however,  as  discussed 
below,  position  and  exercise  limits  of 
Index  LEAPS  and  regular  Jndex  options, 
will  be  aggregated 

B  Composition  of  the  Jr.deyi 

The  Index  is  based  on  securities 
representing  25  REIT  slocks  that  the 
Exchange  believes  are  representative  of 
the  RETT  markets.  The  CBOE  represents 
thai  the  25  REIT  slocks  have  invested  a 
preponderance  of  their  assets  in  real 
property  .(typically  at  least  75  percent), 
and  the  property  portfolios  owned  by 
these  REITs  constitute  a  diverse  pool  o5 
income-earTiing  real  estate  investments. 

Twenty-three  of  the  REIT  stocks 
turrently  irade  on  the  NYSE,  and  two 
trade  on  the  Amex.  All  component 
stocks  ere  "reported  securities. '  as  that 
term  is  defined  in  Rule  2lAa3-l  under 
the  Act  '  The  Index  is  pntie- weighted 
and  will  be  calculated  on  a  real- time 
basis  using  last  sale  pnce*. 

As  of  the  close  of  trading  on  June  10 
2994.  Ihe  Index  vnas  valued  at  2,12  55.*^ 


•■Acccd.nctdi^eCPOE  ih«  Rin  ii^jf* 
Ttpresenis  a  « eprocnl  of  ihf  I)  S-  «juJly  mai kcl  ■  hei  ■ 
'»  not  tuirentlji  reprciup.nled  m  'he  derivaijve 
niaiieii  a.od.  as  such,  ihe  CBOE  font-ludes,  Ehou.id 
tiHfr  jn^ssfOTs  a  lcv»-cosl  means  oJ  acbjcving 
djveislfKaiirn  or  to  till  IheJj  pi»-iJcJifi&lowaid  id 
aiway  fjom.  real  estate  jnv"«^i7»ei)i«  7fce  CBOE 
believes  ihal  ihe  Inde*  ■»<))  provide  reiaiJ  ar,d 
jTi'iiioiJonaJ  mvestors  wiih  a  means  oftieaeHiiJng 
houj  ihcd  forecasts  about  ihe  hnajtua\  pcrformancr 
lif  RETS  ar.d  Jtieu  undeTtyin^  reaJ  wiaie  aif«1s 
Dpi  ions  OTj  Ihe  Jide»  also  may  be  uijJijed  by 
poTifoijo  noanageri  and  invesiors  ic  pnivjd^  a 
ptjfonnanct'  n'«asure and  etalitslion fjuide  foi 
passively  and  actively  inanaged  RETTS,  afynett  i<. 
i»  !TH>in^  of  hedging  ihe  lisis  of  ini/eWing  jn  je.il 
t<i3te  generally,  ibe  REH"  rtotks  in  paHimlai 

■'  See  17  CFR  240  nA«.3-i  A  ■'Tpporif d  t*-(.juT>fy' 
'i  defined  in  paxagraprs  ta)!4)cllhjs  MiW  as  "any 
l»fl»d  equity  secujiiy  or  *Jasdaq  Mtunly  io?  whith 
ttaTiSaction  reports  are  requjitd  io  be  m«(d€  on  a 
ieaJ-inn«  besjs  pLTiuani  Joan  eifeciive  '.ransatlion 
leporting  plan ''  A  ■transscfion  repor1ir>§  plan"  i« 
defined  jn  paregjapis  la  If  2)  of  this  luJe  as  "any  plan 
for  col lecting,  pnx;e*s<ng  ir.<.i ing  available  or 
dissemjnaljng transact icn  jepojtexiilh  J^iperllc 
tiansacliors  m  reported  set  utiIjcs  filed  -wjib  the 
CotTn33Ji.8ion  piiiftiiani  to.  and  n^eeiirig  t>« 
'Kiu'ie.'nontt  of  th)t  settjon  " 

"  The  iTidvn  vah>r  wat  set  to  equa)  if*  OD  cr.  Mn 
tv'»  itai«  of  l-V  !!n<*»   lii:iiiiirj  ;i    1«»4  .'("f  \ft'<^^ 


As  of  the  close  of  trading  on  February 
14, 1994,  the  rriarket  capitalizations  of 
the  individual  securities  in  the  Index 
ranged  firom  a  high  of  $1.1  billion  (New 
Plan  Reality)  to  a  low  of  $220.2  million 
(Western  Investment  ReaJ  Estate  Trusl] 
.with  alfnean  and  median  of  $541  9 
mifton  and  $518.7  miUion, 
respectively.  The  total  markel 
capitalization  of  Ihe  securities  in  the 
Index  was  $1 3.5  billion.  Tlie  lolal 
number  of  shares  outstsndingfor  the 
REITs  in  the  Index  ranged  from  a  high 
of  49.1  million  shares  (New  Plan  Really) 
lo  a  low  of  10,9  million  shares  (ERE 
Properties).  The  average  price  per  share 
of  Ihe  securities  in  the  Index,  for  the  sj>- 
month  period  preceding  February  14. 
1994,9  ranged  from  a  high  of  $39  90 
(Weingarlen  Realty  Investors)  to  a  low  of 
$6.99  (Rockefeller  Center  Properties)  In 
addition,  the  average  daily  trading 
volume  of  the  REITs  :n  the  Index  ranged 
from  a  high  of  560,210  shares  per  day 
ISimon  F^perly  Group)>"  to  a  low  of 
15,330  shares  per  day  (BRE  Propertje?  J 
with  the  mean  and  median  being  94,900 
ai)d  49,100  shares,  respectively  Lastly, 
rio  one  REIT  accounted  icr  mOre  than 
6.5  percent  of  the  Index's  total  value 
(Wemgarten  Realty  Investors  ar.id 
Nat:!onwide  Health  Properties),  end  iht 
percentage  weighting  cf  the  five  Isrgesl 
issLies  in  the  Index  aa  c-i:nled  for  30  2 
percent  of  the  Index's  value.  The 
percentage  weighting  of  the  lowest 
weighted  component  was  1.1  percenl  oi 
Ihe  Index  (Rockefeller  Center  Properties.) 
and  the  percentage  weighting  oif  the  five 
smallest  issues  accounted  for  30  2 
percent  of  the  Index's  vehie 

Four  oi  ihe  component  stocks  are 
currently  the  subject  of  trading  in  eqaity 
options,  and  the  balance  of  the 
coropo:oent  stocks  meet  the  cnleris  Ibr 
allowing  the  listing  of  equity  option* 
under  CBOE  Rule  5  3 

C  Momtenonce 

The  Index  will  be  .Tjiajnlainecl  by  thtt 
CEOE.  The  CBOE  may  change  the 
composition  of  the  Index  at  any  ^sm^ 
subject  to  compliance  with  Ihe 
maintenence  criteria  discussed  tierein. 
to  reflect  conditions  in  REIT  market*  IJ 
it  becories  necessary  to  rrpJace  a 


ijoin  Oar,i  W  Scnwjctei,  Si  t.-iiJ  Haidir'  h  Watit  it 
Thomaf.  MiAlanus.  Brantii  of  OplionB  Regulation 
Division  of  Marlet  RfguJat.ion,  Comnjis#»t)n.  <J8ted 
tWarth  22,  1994. 

"Tisding  data  >oj  4h€*€  pifCf  dinf  si>  nlr)Tl1b^ 
were  availabJc  for  nineteen  of  the  REIT  t'.m  k«  in  thf 
index-  Si-x  cf  tbe  roroponenl  REJT Ktocluv 
ttammcnted  tiad.ing  at  vbticus  pojnib  of  iirru  w<<t«'i 
that  si*  iTionih  period 

"'Sinvcn  P>dp«Tly  GWup  tonimenred  lredi»(-  on  ■ 
Eiet«»nibei  14,  »993"  The  highest  avera(;e  dajJy 
liadmg  voJijjne  fur  a  RUT  jtoci  wtiSth  iraded  {tu 
it*  full  iMji  month  period  prior  tcrpebruary  J4  v  >i 


security  in  the  Index,  the  Exchange 
represents  that  it  will  make  every  effort 
to  add  new  REITs  that  are  representative 
of  REIT  markets  as  a  whole  and  will 
take  into  account  the  capitalization, 
liquidity,  volatility,  and  name 
recognition  of  the  proposed  replacement 
security.  Further,  securities  may  be 
replaced  in  the  event  of  certain 
corporate  events,  such  as  takeovers  or   , 
mergers,  that  change  the  nature  of  the 
security.  If.  however,  the  Exchange 
determines  to  increase  the  number  of 
Index  component  securities  to  greater 
than  33  or  reduce  the  number  of  Index 
component  securities  to  fewer  than  17, 
the  CBOE  will  seek  and  obtain 
Commission  approval  pursuant  to 
Section  19(b)(2)  of  the  Act  before  listing 
new  strike  price  or  expiration  month 
series  of  REIT  Index  options  and  Index 
LEAPS.  In  addition,  in  choosing 
replacement  securities  for  the  Index,  the 
CBOE  will  be  required  to  ensure  that  at 
least  90  percent  of  the  weight  of  the 
Index  continues  to  be  comprised  of 
REITs  that  are  eligible  for  standardized 
options  trading.^' 

D.  Applicability  of  CBOE  Rules 
Regarding  Index  Options 

The  rules  in  Chapter  XXIV  of  the 
CBOE  Rules  will  be  applicable  to  REIT 
Index  options  and  full-value  and 
reduced-value  Index  LEAPS.  Those 
rules  address,  among  other  things,  the 
applicable  position  and  exercise  limits, 
policies  regarding  trading  halts  and 
suspensions,  and  margin  treatment  for 
narrow-based  index  options. 

E.  Calculation  of  the  Index 

The  REIT  Index  is  a  price-weighted 
index  and  reflects  changes  in  the  prices 
of  the  Index  component  securities 
relative  to  the  Index's  base  date  of 
Januar>'  3, 1994.  Specifically,  the  Index 
value  is  calculated  by  adding  the  prices 
of  the  component  P^EITs  and  then 
dividing  this  summation  by  a  divisor 
that  is  equal  to  the  number  of 
components  of  the  Index  to  get  the 
average  price.  To  maintain  the 
continuity  of  the  Index,  the  divisor  will 
be  adjusted  to  reflect  non-market 
changes  in  the  prices  of  the  component 
securities  as  well  as  changes  in  the 
composition  of  the  Index.  Changes  that 


"The  CBOE's  options  listing  standards,  which 
are  uniform  among  the  options  exchanges,  provide 
that  a  security  underlying  an  option  must,  among 
other  things,  meet  the  following  requirements:  (1) 
(he  public  float  must  be  at  least  7.000,000  shares; 

(2)  there  must  be  a  minimum  of  2,000  shareholders: 

(3)  trading  volume  must  have  t)een  at  least  2.4 
million  shares  over  the  preceding  12  months:  and 

(4)  the  market  price  must  have  been  at  least  S7.S0 
for  a  majority  of  the  business  days  during  the 
preceding  three  calendar  months.  See  CBOE  Rule 
5.3. 


Federal  Register  /  Vol.  59,  No.  132  /  Tuesday.  July  12.  1994  /  Notices 


35537 


security  in  the  Index,  the  Exchange 
represents  that  it  will  make  every  effort 
to  add  new  REITs  that  are  representative 
of  REIT  markets  as  a  whole  and  will 
take  into  account  the  capitalization, 
liquidity,  volatility,  and  name 
recognition  of  the  proposed  replacement 
security,  further,  securities  may  be 
replaced  in  the  event  of  certain 
corporate  events,  such  as  takeovers  or    , 
mergers,  that  change  the  nature  of  the 
security.  If,  however,  the  Exchange 
determines  to  increase  the  number  of 
Index  component  securities  to  greater 
than  33  orTeduce  the  number  of  Index 
component  securities  to  fewer  than  17, 
the  CBOE  will  seek  and  obtain 
Commission  approval  pursuant  to 
Section  19(b)(2)  of  the  Act  before  listing 
new  strike  price  or  expiration  month 
series  of  REIT  Index  options  and  Index 
LEAPS.  In  addition,  in  choosing 
replacement  securities  for  the  Index,  the 
CBOE  will  be  required  to  ensure  that  at 
least  90  percent  of  the  weight  of  the 
Index  continues  to  be  comprised  of 
REITs  that  are  eligible  for  standardized 
options  trading." 

D.  Applicability  of  CBOE  Rules 
Regarding  Index  Options 

The  rules  in  Chapter  XXIV  of  the 
CBOE  Rules  will  be  applicable  to  REIT 
Index  options  and  full-value  and 
reduced-value  Index  LEAPS.  Those 
rules  address,  among  other  things,  the 
applicable  position  and  exercise  limits, 
policies  regarding  trading  halts  and 
suspensions,  and  margin  treatment  for 
narrow-based  index  options. 

E.  Calculation  of  the  Index 

The  REIT  Index  is  a  price-weighted 
index  and  reflects  changes  in  the  prices 
of  the  Index  component  securities 
relative  to  the  Index's  base  date  of 
January  3, 1994.  Specifically,  the  Index 
value  is  calculated  by  adding  the  prices 
of  the  component  PJEITs  and  then 
dividing  this  summation  by  a  divisor 
that  is  equal  to  the  number  of 
components  of  the  Index  to  get  the 
average  price.  To  maintain  the 
continuity  of  the  Index,  the  divisor  will 
be  adjusted  to  reflect  non-market 
changes  in  the  prices  of  the  component 
securities  as  well  as  changes  in  the 
composition  of  the  Index.  Changes  that 


"  The  CBOE's  options  listing  standards,  which 
are  uniform  among  the  options  exchanges,  provide 
that  a  security  underlying  an  option  must,  among 
other  things,  meet  the  following  requirements:  (1) 
the  public  float  must  be  at  least  7,000.000  shares; 

(2)  there  must  be  a  minimum  of  2,000  shareholders: 

(3)  trading  volume  must  have  been  at  least  2.4 
million  shares  over  the  preceding  12  months:  and 

(4)  the  market  price  must  have  been  at  least  $7.50 
for  a  majority  of  the  business  days  during  the 
preceding  three  calendar  months.  See  CBOE  Rule 
5.3. 


may  result  in  divisor  adjustments 
include,  but  are  not  limited  to,  removal 
and  replacement  of  a  component  REIT 
stock,  component  stock  splits,  and  the 
financial  restructuring  of  a  component 
stock. 

The  Index  will  be  calculated 
continuously  and  will  be  disseminated 
to  OPRA  every  15  seconds  by  the  CBOE, 
based  on  the  last-sale  prices  of  the 
component  REITs.iz  OPRA,  in  turn,  will 
disseminate  the  Inrdex  value  to  other 
financial  vendors  such  as  Reuters, 
Telerate,  and  Quotron. 

F.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cash-settled,  European-style 
options.i3  Standard  options  trading 
hours  (8:30  a.m.  to  3:10  p.m.  Central 
Standard  Time)  will  apply  to  the 
contracts.  The  Index  multiplier  will  be 
100.  The  strike  price  interval  will  be 
$5.00  for  full-value  Index  options  with 
a  duration  of  one  year  or  less  to 
expiration.'*  In  addition,  pursuant  to 
CBOE  Rule  24.9,  there  may  be  up  to  six 
expiration  months  outstanding  at  any 
given  time.  Specifically,  there  may  be 
up  to  three  expiration  months  from  the 
March,  June,  September,  and  December 
cycle,  plus  up  to  three  additional  near- 
term  months  so  that  the  two  nearest- 
term  months  will  always  be  available. 
As  described  in  more  detail  below,  the 
Exchange  also  intends  to  list  several 
Index  LEAPS  series  that  expire  from  12 
to  36  months  from  the  date  of  issuance, 

C.  Settlement  of  Index  Options 

Options  on  the  Index  will  expire  on 
the  Saturday  following  the  third  Friday 
of  the  expiration  month  ("Expiration 
Friday"),  and  the  last  trading  day  for  an 
expiring  Index  option  series  will 
normally  be  the  second  to  last  business 
day  before  Expiration  Friday  (normally 
a  Thiu^day).  The  Index  value  for 
purposes  of  settling  outstanding  regular 
Index  options  and  Index  LEAPS 
contracts  upon  expiration  will  be 
calculated  based  upon  the  regular  way 
opening  sale  prices  for  each  of  the 
Index's  component  securities  in  their 
primary  market  on  the  last  trading  day 
prior  to  expiration  [i.e.,  Expiration 
Friday).  Once  all  of  the  component 
REITs  have  opened,  the  value  of  the 
Index  will  be  determined  and  that  value 


'^  For  purposes  of  the  daily  dissemination  of  the 
Index  value,  if  a  REIT  included  in  the  Index  has  not 
opened  for  trading,  the  CBOE  will  use  the  closing 
value  of  that  stock  on  the  prior  trading  day  when 
calculating  the  value  of  the  Index,  until  the  slock 
opens  for  trading. 

"A  European-style  option  can  be  exercised  only 
during  a  specified  period  before  the  option  expires. 

'*For  a  description  of  the  strike  price  intervals  for 
regular  and  reduced-value  Index  LEAPS,  see  infra 
Section  n.H. 


will  be  used  as  the  final  settlement 
value  for  expiring  Index  options 
contracts.  If  any  of  the  component  REITs 
do  not  open  for  trading  on  the  last 
trading  day  before  expiration,  then  the 
prior  trading  day's  (i.e.,  normally  a 
Thursday)  last  sale  price  will  be  used  in 
the  Index  calculation.  In  this  regard, 
before  deciding  to  use  Thursday's 
closing  value  of  a  component  security 
for  purposes  of  determining  the 
settlement  value  of  the  Index,  the  CBOE 
wrill  wait  until  the  end  of  the  trading 
day  on  Expiration  Friday. 

H.  Listing  of  Long-Term  Options  on  the 
Full-  Value  or  Reduced-  Value  REIT 
Index 

The  Exchange's  proposal  provides 
that  the  Exchange  may  list  LEAPS  that 
•  expire  from  12  to  36  months  from  the 
listing  based  on  the  full-value  REIT 
Index  or  a  reduced-value  REIT  Index 
that  will  be  computed  at  one-tenth  the 
value  of  the  full- value  Index,  subject  to 
existing  Exchange  requirements 
applicable  to  full-value  and  reduced-  ' 
value  LEAPS."  The  current  and  closing 
Index  value  for  reduced-value  REIT 
Index  LEAPS  will  be  computed  by 
dividing  the  value  of  the  hiU-value 
Index  by  ten  and  rounding  the  resulting 
figure  to  the  nearest  one-hundredth.  For 
example,  an  Index  value  of  212.55 
would  be  21.26  for  the  reduced-value 
Index  LEAPS,  and  212.54  would 
become  21.25.  The  reduced-value  Index 
LEAPS  will  have  a  European-style 
exercise  and  will  be  subject  to  the  same 
rules  that  govern  the  trading  of  all  of  the 
Exchange's  index  options,  including 
sales  practice  rules,  margin 
requirements,  and  floor  trading 
procedures.  Pursuant  to  CBOE  Rule 
24.9,  the  strike  price  interval  for  the 
reduced-value  Index  LEAPS  will  be  no 
less  than  $2.50.  instead  of  $5.00. 

/.  Position  and  Exercise  Umits,  Margin 
Requirements,  and  Trading  Halts 

Because  the  Index  is  classified  as  an 
"industry  index"  under  CBOE  rules,"* 
Exchange  rules  that  are  applicable  to  the 
trading  of  options  on  narrow-based 
indexes  will  apply  to  the  trading  of 
REIT  Index  options  and  LEAPS, 
Specifically,  Exchange  rules  governing 
margin  requirements.'^  position  and 


'=SeeCBOE  Rule  24.9(b). 

'"See CBOE  Rule  24.Ui). 

'  =•  Pursuant  to  CBOE  Rule  24  11 .  the  margin 
requirements  for  the  Index  options  will  be:  (1)  for 
short  options  positions.  100  percent  of  the  current 
market  value  of  the  options  contract  plus  20  percent 
of  the  underlying  aggregate  Index  value,  less  any 
out-of-the-money  amount,  with  a  minimum 
requirement  of  the  options  premium  plus  10 
percent  of  the  underlying  aggregate  Index  value; 

Continued 
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exercise  limits,^*  and  trading;  halt 
procedures  "  that  are  applicable  to  the 
trading  of  narrow-bas  ed  index  options 
will  apply  to  options  traded  on  the 
Index.  For  purposes  (  f  detenninii^ 
whether  a  given  posil  ion  in  reduced- 
value  Index  LEAPS  o)niplies  with 
applicable  position  ai  kd  exercise  limits, 
positions  in  reduced- talue  Index  L£APS 
will  be  aggregated  wi  h  positioas  in  the 
full-value  Index  opti<  ns.2«  For  these 
purposes,  ten  reducea-value  contracts 
will  equal  one  fulJ-va  ue  contra«:l. 

/  Sun'eillance 
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Surveillance  procei  I 
used  to  DQonitor  tradi  ig 
Exchange's  other  ind^ 
be  used  to  monitor  trading 
Index  options  and  in 
reduced-value  Index 
procedures  include 
trading  si-tivity  in  tht 
securities.  Further 
Surveillance  Group 
July  14, 1983.  as  amefcded 
29, 1990.  will  be  appjicable 
trading  of  options  on 


ures  currently 
in  each  of  the 
options  also  will 
in  regular 
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proposed  rule  changt 
the  requirements  oft 
rules  and  regulations 
applicable  to  a  nati 


s  that  the 
is  consistent  with 
te  Act  and  the 
thereunder 

securities 


oral 


1.50) 
,  pursi  lani 
w  »rran!i 


198  1 


I  si  a: 


and  (2)  for  LEAPS  position 
options  premitim  paid. 

"•  Pursuant  to  CBOE  Rul 
respectively,  the  position 
Index  options  will  be  10. 
Exchange  determines 
24  5.  that  a  tower  limit  is 

"'Pursuant  to  CBOE  RuU 
CBOE  of  Index  options  may 
whenever  trading  io  under!  f 
weighted  value  represents 
the  Index  valtie  is  hahed 

-"See CBOE  Rule  24.4.M 

-'  The  Intermarket  Surve  1 
was  formed  on  July  14. 1 
to  coordinate  more  eflectiv 
investigative  informition 
the  st(x:k  anf^  "ntions  inark^s. 
SurveUlanct-  ■  .  oup  / 
The  most  reeei:!  ameodmei  t 
which  incorporates  the  orif  i 
amendments  made  ihereahfr 
members  on  January  29. 
Amend.'nent  to  lntennark«t 
Agreement.  d<iiKl  January 
of  the  ISC  ate:  the  Amex.  t 
Excha.-ige,  Inc.:  the  CBOE: 
Exchange.  Inc.:  the  Nationa 
Securities  Dealens.  Inc.; 
Exchange.  Inc.:  and  the  Ph 
Exchange,  Inc.  Because  of 
for  trading  abuses  involvtni 
stock  options,  and  the  un 
need  f»g»atar  &har>o^  of 
tor  ttiwe  potential  ini 
majur  ttock  index  futures 
Chicago  Mercactiie  Ext,! 
Board  of  Trade!  jerned  the 
in  1990 


: .  100  percent  of  the 
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i  24. 4A  and  24.5. 
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to  Rules  24.4A  and 
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24.7.  the  trading  on  the 
be  halted  or  suspended 
ing  securities  whoee 
1  lore  than  20  percent  of 
or  suspended. 


lance  Group  CISC")     , 
among  other  things.- 
K-  surveillance  and 
ring  arrangements-in 

See  Imermarket 
nt.  dated  July  14. 1963. 
to  the  ISC  .Agreement. 
ina!  agreement  and  all 
was  signed  by  ISC 
See  .S«fcond . 
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exchange,  and,  in  particula-,  the 
requirements  of  Section  6(b)(5). ^^ 
Specifically,  the  Commission  finds  that 
the  trading  of  RETT  Index  options, 
including  full-value  and  reduced-value 
REIT  Index  LEAPS,  will  serve  lo 
promote  the  public  interest  and  help  to 
remove  impediments  to  a  free  and  open 
securities  market  by  prtjviding  investors 
with  a  means  of  hedging  exposure  to 
market  risk  associated  with  REIT 
securities.23 

However,  the  trading  of  options  on 
the  REIT  Index,  including  fiiil-value  and 
reduced-value  LEAPS  on  the  Index, 
raises  several  concerns,  namely  issues 
related  to  index  design,  customer 
protection,  surveillance,  and  market 
impact.  The  Commission  believes,  for 
the  reasons  discussed  below,  that  the 
CBOE  has  adequately  addressed  these 
concerns. 

A.  Index  Design  and  Structure 

The  Commission  fiiids  that  the  RETT 
Index  is  a  narrow-based  index.  The 
REIT  Index  is  composed  of  only  25 
securities,  all  of  whidi  are  REIT 
stocks.^^  Accordingly,  the  Commission 
believes  that  it  is  appropriate  for  the 
CBOE  to  apply  its  rules  governing 
narrow-based  index  options  to  trading 
in  the  Ind€nc  options.^^ 

The  Commission  also  finds  that  the 
large  capitalizations,  Hquid  markets, 
and  relative  weightings  of  the  Inctex's 
component  securities  significantly 
minimiae  the  potential  for  manipulation 
of  the  Index.  First,  the  majority  of  the 


"15U.S.C78flb)l5)(1988). 

"  Pursuant  to  Section  6Cb)t5)  of  the  Act,  i  he 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  frnding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  a  finding  wouid  be 
difficult  for  a  derivative  instrusient  that  served  no 
hedging  or  other  economic  function,  because  any 
beneHts  that  nught  be  derived  bv  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  index  options  and  full-value  index  LEAPS 
on  the  REIT  Index  will  provide  investors  with  a 
hedging  vehicle  that  should  reflect  the  overall 
movement  of  REIT  securities  in  the  U.S.  securities 
markets.  The  Commission  also  believes  that  these 
Index  options  will  provide  investors  with  a  means 
by  which  to  make  investment  decisions  in  the  REIT 
sector  of  the  U.S.  securities  markets,  allovsrmg  them 
to  establish  positions  or  increase  existing  positions 
in  such  markets  io  a  co«t-eOective  manner. 
Moreover,  the  Commis,«ion  believes  that  the 
reduced-value  Index  LEAPS,  which  will  be  traded 
on  an  index  computed  at  one-tenth  the  value  of  the 
RETT  index,  will  serve  the  needs  af  retail  investors 
by  providing  them  with  the  opportunity  to  use  a 
long-term  option  to  hedge  their  portfolios  from 
long-term  market  moves  at  a  reduced  cost. 

■"The  reduced-value  REIT  Index,  which  is 
composed  of  the  same  component  securities  as  the 
Index,  is  identical  to  the  ROT  index,  except  that  it 
is  calculated  by  dividing  the  Indoi  value  by  ten. 

"  See  supia  notes  16  through  20,  and 
arcom[)rtnving  lt!xt. 


components  that  comprise  the  Index  are 
actively-traded,  with  a  raean  and 
median  average  daily  trading  volume  of 
94,900  and  49.100  shares, 
respectively .26  Second,  the  market 
capitalizations  of  the  securities  in  the 
Index  are  vwy  large,  ranging  from  a  high 
of  $1.1  billion  to  a  low  of  $220.2 
million,  as  of  February  14, 1994,  with 
the  mean  and  median  being  $541.9 
million  arKl  $518.7  million, 
respectively.  Third,  although  the  Index 
is  only  comprised  of  25  component 
securities,  no  one  particular  security  or 
group  of  securities  dominates  the  Index. 
Specifically,  no  individual  REIT  stock 
comprises  more  than  6.5  percent  of  the 
Index's  total  value,  and  the  percentage 
weighting  of  the  five  largest  issues  in 
the  Index  acxxtunt  for  30.2  percent  of  the 
Index's  value.^^  Fourth  all  of  the 
securities  in  the  Index  are  eligible  for 
standardized  options  trading  (four  of 
which  currently  underlie  excliange- 
listed  options). 2*  The  proposed  CBOE 
maintenance  requirement  that  at  least 
90  percent  of  the  weighting  of  the  Index 
be  comprised  of  securities  that  are 
eligible  for  options  trading  will  ensure 
that  the  Index  is  always  substantially 
comprised  of  options  eUgible  securities. 
Fifth,  if  the  CBOE  increases  the  number 
of  component  securities  to  more  than  33 
or  decreases  tfiat  number  to  less  than  17; 
the  CBOE  will  be  required  to  seek 
Commission  approval  pursuant  to 
Section  19(b)(2)  of  the  Act  before  listing 
new  strike  price  or  expiration  month 
series  of  REIT  Index  options  and  Index 
LEAPS.  This  will  help  protect  against 
material  changes  in  the  composition  and 
design  of  the  Index  that  might  adversely 
affect  the  CBOE's  obligations  to  pro1e<;t 
investors  and  to  maintain  fair  and 
orderly  markets  in  REIT  Index  options 
and  Index  LEAPS.  Sixth,  the  CBOE  will 
be  required  to  ensure  that  each 
component  of  the  Index  is  subject  to  last 
sale  reporting  requirements  in  the 
United  States.  This  will  further  reduce 
the  potential  for  manipulation  of  the 
value  of  the  Index.  Finally,  the 
Commission  believes  that  the  expense  of 
attempting  to  manipulate  the  value  ot 
the  REIT  Index  in  any  significant  way 
through  trading  in  comjjonent  REITs, 
coupled  with  existing  mechanisms  to 


'''In  addition,  for  the  six  month  period  prior  lo 
February  14. 1994,  no  component  of  tbe  Index  had 
an  average  daily  trading  ^tilume  of  less  than  is. 300 
shares  perday. 

-'  For  an  index  with  a  significai^lly  grester 
number  of  securities  thsn.ZS  issues,  the 
Commission  might  come  to  a  different  conclusion 
if  only  a  few  securities  accoimted  fnr.ii  sigBiricsnt' 
portion  of  the  index's  weighting.  Further,  i4'^n 
index  contained  only  a  few  stacks,  the  Commistiiun 
might  question  whether  ii  could  be  traded  as  an 
index  product. 

-'"  S'rp  'jn/^nj  noiR  1 1 . 


monitor  trading  activity  in  those 
securities,  as  discussed  below,  will  help 
deter  such  illegal  activity. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  REIT 
Index  options  (including  full-value  and 
reduced-value  Index  LEAPS),  can 
commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized,  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that:  (1)  the  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  Index  LEAPS  will  be 
subject  to  the  same  regulatory  regime  as 
the  other  standardized  options  currently 
traded  on  the  CBOE,  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
investors  in  REIT  Index  options  and 
full-value  and  reduced-value  RETT 
Index  LEAPS. 

C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  security 
index  derivative  product  and  the 
exchange(s)  trading  the  securities 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  security  index 
product  less  readily  susceptible  to 
manipulation. 29  In  this  regard,  the 
NYSE  and  the  Amex,  which  currently 
are  the  primary  markets  for  the  REITs 
comprising  the  Index,  are  both  members 
of  the  ISG,  which  provides  for  the 
exchange  of  all  necessary  surveillance 
information.^^ 

D.  Market  Impact 

-The  Commission  believes  that  the 
listing  aril  trading  on  the  CBOE  of 
options  on  the  REIT  Index,  including 
full-value  and  reduced-value  Index 
LEAPS,  will  not  adversely  impact  the 


*" Securities  E.xchange  Act  Release  No.  31243 
(September  28, 1992).  57  FR  45849  (October  5. 
1992). 
_  ^"See  ."tupro  note  21. 
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monitor  trading  activity  in  those 
securities,  as  discussed  below,  will  help 
deter  such  illegal  activity. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  REIT 
Index  options  (including  full-value  and 
reduced-value  Index  LEAPS),  can 
commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized,  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that:  (1)  the  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  Index  LEAPS  will  be 
subject  to  the  same  regulatory  regime  as 
the  other  standardized  options  currently 
traded  on  the  CBOE,  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
investors  in  REIT  Index  options  and 
full-value  and  reduced-value  REIT 
Index  LEAPS. 

C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  security 
index  derivative  product  and  the 
exchange(s)  trading  the  securities 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  security  index 
product  less  readily  susceptible  to 
manipulation. 29  In  this  regard,  the 
NYSE  and  the  Amex,  which  currently 
are  the  primary  markets  for  the  REITs 
comprising  the  Index,  are  both  members 
of  the  ISO.  which  provides  for  the 
exchange  of  all  necessary  surveillance 
information.30 

D.  Market  Impact    .         i 

-The  Commission  believes  that  the 
listing  aril  trading  on  the  CBOE  of 
options  on  the  REIT  Index,  including 
full-value  and  reduced-value  Index 
LEAPS,  will  not  adversely  impact  the 


underlying  securities  markets.'*  First,  as 
described  above,  for  the  most  part  no 
one  security  or  group  of  securities 
dominates  the  Index.  Second,  because  at 
least  90  percent  of  the  numericeil  value 
of  the  Index  must  be  accounted  for  by 
securities  that  meet  the  Exchange's 
options  listing  standards,  the 
component  securities  generally  will  be 
actively-traded,  highly-capitalized 
securities.  Third,  the  10.500  contract 
position  and  exercise  limits  apphcable 
to  Index  options  and  Index  LEAPS  will 
serve  to  minimize  potential 
manipulation  and  market  impact 
concerns.  Fourth,  the  risk  to  investors  of 
contra-party  non-performance  will  be 
minimized  because  the  Index  options 
and  Index  LEAPS  will  be  issued  and 
guaranteed  by  The  Options  Clearing 
Corporation  just  like  any  other 
standardized  option  traded  in  the 
United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  RETT  Index  options 
(including  full-value  and  reduced-vahie 
Index  LEAPS)  based  on  the  opening 
prices  of  component  securities  is 
consistent  with  the  Act.  As  noted  in 
other  contexts,  valuing  options  for 
exercise  settlement  on  expiration  based 
on  opening  prices  rather  than  closing 
prices  may  help  reduce  adverse  effects 
on  markets  for  securities  underlying 
options  on  the  Index.'^ 

E.  Accelerated  Approval  of  Amendment 
No.l 

The  Commission  finds  good  cause-for 
approving  Amendment  No.  1  to  the 
Exchange's  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  date  of 
publication  on  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
merely  clarifies  the  proposed  rule 
change  by  making  specific 
representations  with  respect  to 
surveillance  and  Index  value 
dissemination.  These  representations 
are  identical  in  all  material  respects  to 
those  made  by  the  Exchange  in 
connection  with  similar  proposals  to  list 
options  on  stock  indexes.^'  Therefore, 
the  Commission  finds  that  no  new 
regulatory  issues  are  raised  by 
Amendment  No.  1.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Sections  19(b)(2)  and  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  1  to  the 


2" Securities  Exchange  Act  Release  No.  31243 
(September  28, 1992),  57  FR  45849  (October  5. 
1992). 
_  ■^•'  See  .<;upni  note  2 1 . 


■^'  In  addition,  the  CBOE  has  represented  that  the 
CBOE  and  OPRA  have  the  necessary  systems 
capacity  to  support  those  new  series  of  index 
options  that  would  result  from  the  introduction  of 
options  and  LEAPS  on  the  REIT  Index.  See  Letter 
from  (oseph  P.  Corrigan.  Executive  Director,  OPRA, 
to  Eileen  Smith.  CBOE,  dated  February  25, 1994. 

'^  See  Securities  Exchange  Act  Release  No.  30944 
(July  21.  1992).  57  FR  33376  (July  28. 1992). 

■'■■  See.  e.g..  Securities  Exchange  Act  Release  No. 
33962  (April  25.  1994).  59  FR  22874  (May  3.  1994). 


Exchange's  proposal  on  an  acx:elerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  wrritten 
statements  with  respect  to  the  foregoing 
that  are  filed  with  the  Commission,  and 
all  wTitten  communications  relating  to 
the  foregoing  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pub-ic  in 
accordance  with  the  provisions  of  5 
U.S.C.  §  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  N.W.  Washington,  D.C. 
Copies  of  such  filings  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-CBOE-94-05,  and  should  be 
submitted  by  August  2, 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Ad,^  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-94-05),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  94-16749  Filed  7-11-94;  8:45  am) 
BILUtitG  COOe  8010-01-M 


[Release  No.  34-34296;  File  No.  SR  -MSRB- 
94-3] 

Self-Regula?ory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  tt>e 
Municipal  Securities  Rulemaking 
Board  Relating  to  Procedures  in 
Connection  With  the  Admin;stration  of 
Board  Rules 

luly  1. 1994. 

Pursuant  to  Section  19{b>(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  14,  1994,  the 
Municipal  Securities  Rulemaking  Boar'-! 
("MSRB  "  or  "Board")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  btxs  prepared 


•■'  15  U.S.C.  78s(b)(2)  (-1988). 
^M7  CFR  20O.3O-3(a)(12)  (1993). 
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by  the  self-regulator ' 
Commission  is  publi 
solicit  comments  oa 
change  from  interest^ 
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organization.  TTie 
hing  this  notice  to 
the  proposed  rule 
persons. 


I.  Self-Regulatory  Oi  ganizatkm's 
Statement  of  the  Teims  of  Substance  of 
the  Proposed  Rule  Qiange 

The  Board  is  filing  herewith  a 
proposed  rule  chang;  to  establish  a 
method  by  which  thii  Board  may.  from 
time  to  time,  prescribe  and  amend 
procedures  relating  t  o  the 
administration  of  Boird  rules. 

II.  SelfXegulatory  Organization's 
Stateoic^nt  uf  the  Purpose  ef,  and 
Statutory  Basis  for,  I  lie  Proposed  Rale 
Change 

trie 


pro  )osed 


In  its  filing  with 
self-regul.'ory  organization 
stateraenti  concemii  g 
and  basis  for  the 
and  discussed  any 
on  the  proposed  rule 
of  these  statements 
the  places  specified 
The  self-regulatory 
prepared  summaries 
Sections  A,  B,  and 
significant  aspects  o 

The  text  of  the 
is  as  follows  (additions 


Commiiision,  the 

included 
the  purpose  of 
rule  change 
comments  it  received 
change.  The  text 
ay  be  examined  at 
Item  IV  below. 
lization  has 
set  forth  in 

of  the  most 
such  statements. 


n 


nj 

0  :gani 


proposed  rule  change 
are  italicized): ' 


Rule  A-8.  Rulemakii  g  Procedures 

(a)  (no  change.) 

(b)  (no  change.) 

(c)  Procedures. 

The  Board  mayfrc  m  time  to  time 
prescribe  and  amenc  procedures 
relating  to  *^e  admir  istration  of  Board 
rules.  Suci^  procedui  es  and 


approved  by  the 


amendments  may  be  t 

Board  pursuant  to  ni  le  A-4(d). 

Each  broker,  deale '  and  municipal 
securities  dealer  sha  I  be  subject  to  such 
procedures  and  ame  tdments  thereto  in 
the  same  manner  as  he  broker,  dealer 
and  municipal  secur  ties  dealer  is 
subject  to  the  rules  o'the  Board. 

Procedures  and  an  lendments  thereto 
shall  become  effecti\  e  no  earlier  than  1 0 
business  days  after  p  ubiication  of  such 
procedures  and  ame',  idments. 

(d)  Access  to  Boar<  Rules  and  Other 
Action.  (No  change.) 


'  T.He  Coiimsiision  notes 
"publication"  in  proposed 
publication  in  tlie  MSRB 
converaation  hptween  Dia4e 
Elizabeth  M;iL.^regcr, 
on  June  30.  1994. 


[hat  tb«  Fefereoce  to 
rule  A-a(c)  refers  to 
fl  iports.  Telephone 
Klinke.  MSRB.  and 
Branch  Chief.  Cotnmi.<«inn, 


A.  Self-Regulatory  Organization's 
Statement  cf  the  Purpose  of_,  and 
Statutory  Basis  for,  tAe  Proposed  BtUe 
Change 

1.  Purpose 

The  Board  believes  that  the  proposed 
rule  change  would  increase  the 
efficiency  of  both  the  implementaticm 
and  operation  of  Board  rules  involving 
the  submission  of  information  to  the 
Board.  The  "procedures"  contemplated 
by  the  proposed  rule  change  would 
concern  only  matters  of  a  technical 
nature.  The  proposed  rule  change 
further  provides  that  any  procedures,  or 
amendment  thereto,  may  be  fipproved 
by  the  Board  without  the  necessity  of  a 
formal  Board  meeting,  pursuant  to 
existing  rule  A-4{d).  Rule  A-4(d) 
provides  a  mechanism  by  wbich  action, 
"other  than  action  on  proposed  rules  or 
proposed  amendment  to  rules  of  the 
Board,"  may  be  taken  by  written 
consent  of  the  Board  or  by  telephone 
poll  of  all  Board  memtjers.^  Of  course, 
the  Board  will  continue  to  file  any 
matters  with  the  Commission,  as 
required,  pxirsuant  to  Section  19(b)(1)  of 
the  Act,  and  Rule  19b-4  thereunder.' 

On  April  7, 1994,  the  Commission 
approved  Btrard  rule  G-37,  concerning 
political  contributions  and  prohibitions 
on  municipal  securities  business.^  This 
rule,  among  other  things,  requires 
dealers  to  submit  certain  information 
"to  the  Board  on  Form  G-37,  in 
accordance  with  Board  rule  G-37  filing 
procedures,  quarterly  with  due  dates 
determined  by  the  Board.  "   *   ""sinits 
filing  with  the  Commission,  the  Board 
noted  that  it  "is  in  the  process  of 
developing  appropriate  rule  G-37  filing 
procedures  to  allow  for  public  access  to 


^  Rule  A-4(ci)  provides  that:  Action  by  the  Board, 
other  than  action  on  proposed  rules  or  proposed 
amendments  to  rules  cf  the  Board,  may  be  taken 
wjiheut  a  meeting  by  written  coiueiu  of  the  Board 
setting  forth  the  acUon  so  taken  or  bv  tetepfaoiw  poll 
of  all  members  of  the  Board,  provided  that,  in  the 
case  of  action  taken  by  telephone,  the  Board,  at  a 
meeting,  or  the  Chairman  of  the  Board  authorizes 
the  action  to  be  taken  by  such  means.  The  Executive 
Director  shall  tisnamit  to  each  Board  member,  as 
soon  as  practicable  after  a  telephone  poll  is  taken, 
a  written  statement  setting  forth  the  questions  or 
questions  with  respect  to  which  the  telephone  poll 
was  taken  and  the  results  of  the  telephone  poll. 
Such  statements  shall  also  be  emered  in  the 
minutes  of  the  next  Board  meeting.  In  the  case  of 
action  taken  without  a  meeting  by  written  consent 
or  telephone  poll,  an  afHrmative  vote  of  a  majority 
of  the  whole  Board  is  required. 

'The  Cormnission  notes  that  the  present  proposal 
is  intended  to  expedite  Board  consideration  of 
matters  that  are  technical  in  nature,  and  is  not 
intended  to  affect  the  types  of  proposals  that  the 
Board  files  with  the  Commission  pursuant  to 
Section  19(b)(1)  ofthe  Act  and  Rule  19(b)(4) 
thereunder.  Telephone  conversation,  supra  note  1. 

*  Securities  Eixchange  Act  Release  No.  3386B 
(April  7, 19S4).  59  FR  17621  (April  13.  1994). 

'RuleG-37(e)(ii). 


the  information  to  be  submitted  on 
Form  G-37,  as  well  as  indexing,  record 
storage,  etc.  •   *  *"  ^  In  the  present 
filing,  the  Board  discussed  these  ruleG- 
37  filing  procedures  as  an  example  of 
the  types  of  procedures  to  which  the 
instant  proposed  rule  change  would 
apply.  The  Board  will  submit  to  the 
Commission  another  proposed  rule 
change  relating  to  rule  G-37  filing 
procedures.' 

2.  Statutory  Basis 

The  Board  has  adopted  the  proposed 
rule  change  pursuant  to  section 
15B(b)(2)(C)  ofthe  Act  which  provides 
that  the  Board's  rules  shall: 

Be  designed  to  prevent  fraudulent  ajKi 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  eng^ed  in  regulating,  clearing 
settling,  processing  information  with  resped 
to,  atid  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general  to  protect  investors  and  the  public 
interest.  •  •  * 

In  addition.  Section  15B(b)(2}(!) 
authorizes  the  Board  to  adopt  ruies 
which  provide  for  the  operation  and 
administration  of  the  Board. 

B.  Self-fiegulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  tJiat  the 
proposed  rule  change  will  iaipose  any 
burden  on  competition  not  rkecessary  or 
appropriate  in  furtherance  of  the 
purposes  ofthe  Act,  since  if  would 
apply  equally  to  all  brokers,  dealers  and 
municipal  seciuities  dealers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


•File  No.  SR-MSRB-94-2.  at  page  16. 

'Soe  Securities  Exchange  Act  Release  No.  34«27 
(May  9.  1994),  59  FR  25136  (notice  of  filing  and 
order  granting  accelerated  approval  of  File  No.  SR- 
MSRB-94-04).  In  addition,  in  order  to  assist  dealer 
compliance  with  the  filing  requirements  of  rule  G- 
37,  the  Board  intends  to  develop  an  tirformal 
"Procedures  Manuar'  for  the  r^evact  i9ms  and 
procedures,  and  periodically  to  update  or  to  amend 
the  manual.  The  manual  also  would  include  forms 
and  other  filing  information  regarding  rule  G-36  on 
delivery  of  official  statements  and  ad%'ance 
refunding  documents  to  the  Board.  In  the  future,  ihe 
Board  also  may  adopt  procedures  regarding 
technical  matters  relating  to  the  Boardii  Contu'iuing 
Disclosure  Information  system,  as  well  .is  any 
transaction  reporting  .system  the  Board  may 
develop. 


III.  Date  of  Effectiveness  ofthe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

1  he  foregoing  rule  change  constitutes 
£i  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  ofthe 
Board  and  therefore  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparagrcph  (e)  of  Rule 
19b-4  thereunder.  At  any  time  within 
60  daj's  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necesisary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the     ■ 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  uTitten  statements 
with  resjject  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSRB.  All 
submissions  should  refer  to  File  -No. 
SR-MSRB-«4-3  and  should  be 
submitted  by  August  2. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz,  j 

Secretary. 

IF-K  Doc.  94-16751  Filed  7-1 1-94;  8:45  am) 
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The  foregoing  rule  change  constitutes 
a  stated  policy,  practice,  or        . 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board  and  therefore  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparagrcph  (e)  of  Rule 
19b-4  thereunder.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Ac;t. 

IV.  Solicitation  of  Commits 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the     • 
Secretary,  Securities  and  ExcJiange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vvTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  In  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSRB.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-«4-3  and  should  be 
submitted  by  August  2, 1994. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursunnt  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FK  Doc.  M-16751  Filed' 7-11-94;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Interpretation  of 
Rule  G-15(a)  on  Customer 
Confirmations 

Julys.  1994 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("ACT"),'  notice  is  hereby  given  that  on 
June  7,  1994,  the  Municipal  Securities 
Rulemaking  Board  ("MSRB")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  MSRB. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  fi-om  interested 
persons. 

I.  Self-Regulatory  Organ iTtation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MSRB  has  filed  an  interpretation 
regarding  Rule  G-15(a).  The  new 
interpretation  of  the  rule  allows  dealers 
under  certain  circumstances  to  satisfy 
the  Rule  G-15(a)"s  requirement  that 
municipal  securities  customers  be 
provided  a  "written"  confirmation  by 
using  the  Thomson  Financial  Services, 
Inc.  ("TFS")  OASYS  Global  System. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV.  below. 
MSRB  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

MSRB's  rule  change  allows  the 
requirement  of  Rule  G-15(a),  that 
customers  be  provided  "written" 
confirmation  at  or  before  the  completion 
of  a  transaction  in  municipal  securities, 
to  be  satisfied  by  a  contract 
confirmation  message  ("CCM")  sent 


through  the  TFS  OASYS  Global  System. 
The  following  conditions  must  be  met 
before  the  OASYS  Global  System  may 
be  used:  (i)  The  customer  and  dealer 
have  both  agreed  to  use  the  OASYS 
Global  system  for  purposes  of 
confirmation  delivery;  (ii)  the  CCM 
includes  all  information  required  by 
Rule  G-15(a);  and  (iii)  all  other 
applicable  requirements  and  conditions 
concerning  the  OASYS  Global  system 
expres.sed  in  the  Commission's  October 
8.  1993.  no-action  letter  concerning 
Securities  Exchange  Act  Rule  lOb-10 
must  continue  to  be  met.^ 

MSRB  understands  that  TFS's  OASYS 
Global  system  is  not  a  registered 
securities  clearing  agency  and  is  not 
linked  with  other  registered  securities 
clearing  agencies  for  purposes  of 
automated  confirmation/ 
acknowledgment  required  under  Rule 
G-15(d).  Therefore,  under  these 
circumstances,  use  of  the  OASYS 
system  will  not  constitute  compliance 
with  Rule  G-15(d)  regarding  automated 
confirmation/acknowledgement.^ 

MSRB  has  adopted  the  rule  change 
pursuant  to  Section  15B(b)(2)(C)  of  the 
Act.  which  provides  that  MSRB's  rules 
shall: 

1)6  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  witti  respect 
to.  aod  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and.  in 


isii.s.r.  78sft>)(i)(i9a«!. 


■^  The  no-action  lettnr  of  Octot»r  8.  1993,  staled 
that  the  Cuouniuion  staff  will  not  recommend 
enforcement  action  to  the  Commission  if  broker- 
dealers  rely  on  the  OASYS  Global  system's  CCMs 
to  satisfy  the  requiremenls  of  a  confirmation  of  Kiile 
10t>-10  of  the  Act  provided  (i)  The  CCK48  can  be 
printed  or  downloaded  by  the  participants,  (ii)  the 
recipient  of  a  CCM  must  respond  through  the 
system  afnrming  or  rejecting  the  trade,  (iiil.  the  ■ 
CCMs  will  not  t>e  automatically  deleted  by  the 
system,  and  (iv)tb«  use  of  the  system  by  the 
participants  ensures  that  both  parties  to  tbe. 
transection  have  the  capacity  to  receive  the  Cl.'M.'i. 
Letter  from  Catherine  McGuire.  Chief  Counsel. 
Division  of  Market  Regulation.  SEC.  to  Mari.^nne 
Pisarri,  Esq.,  Pickard  and  Djinis  (October  8. 1993). 

■•  MSKB  Rule  15(d)(ii)  states,  among  oiiwr  things, 
that  no  broker,  dealer,  or  municipal  securities 
dealer  who  is  or  whose  clearing  agent  ii  a 
pa.nicipant  in  a  clearing  agency  registered  with  the 
Commission  shall  effect  a  transaciion  in  any 
municipal  security  to  which  a  CLISJP  niimlier  has 
l)een  assigned  on  a  deliver>'-versus-pavment  basis 
or  on  a  receipt-ver&us-paymenl  tiasis  for^e  account 
of  a  customer  whose  clearing  agent  with^spect  to 
such  transfer  is  a  participant  In  svch  a  cleari.ig 
agency  or  in  a  clearing  agency  interfaced  or 
otherwise  linked  with  such  a  clearing  agency  unless 
the  facilities  of  such  clearing  agency  or  the  fjirililies 
of  a  clearing  agency  interfaced  or  otherwise  linked 
with  such  a  clearing  agency  are  used  for  the 
confirmation  and  acknowledgment  of  such 
transaction. 


35542 


Federal  Register  /  Vol.  59.  No.  132  /  Tuesday,  July  12.  1994  /  Notic. 


Federal  Register  /  \ 


)>eneral,  to  profitt  inves  ore  and  the  public 
interest. 

B.  Self-Regiilntory  Or  ionization 's 
Statement  on  Burden  on  Competition 

MSRB  does  not  bel  eve  that  the  rule 
change  will  impose  a  iy  burden  on 
competition  not  necessary  or 
appropriate  in  furtheiance  of  the 
purposes  of  the  Act  because  it  will 
apply  equally  to  all  b  okers,  dealers,  and 
municipal  securities  dealers.  Moreover, 
the  rule  change  only  applies  when 
dealers  and  customer !  agree  between 
themselves  to  use  TF;  >'s  OASYS  Global 
system. 

C.  Self-Regulatory  Or  ionization  s 
Statement  on  Comme  nts  on  the 
Proposed  Rule  Chang  e  Received  From 
Members,  Participant  s,  or  Others 

MSRB  has  not  solicited  or  received 
comments  on  the  pro  )osed  rule  change. 
MSRB's  consideratioi  i  of  the  proposed 
rule  change  was  pronpted  by  an 
interpretive  inquiry  fi  om  TFS  regarding 
the  interpretation  of  !:ule  G-15(a). 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action   i 

The  foregoing  rule  ^hange  has  become 
effective  pursuant  to  Jection 
19(b)(3)(A)(i)ofthe  Actand 
subparagraph  (e)(1)  o  Rule  19b-4 
thereunder  because  it  relates  to  the 
interpretation  of  the  neaning  of  an 
existing  rule.  At  any  time  within  sixty 
days  of  Tiling  of  the  r\  le  change,  the 
Commission  may  sun  marily  abrogate 
the  rule  change  if  it  a  >pears  to  the 
Commission  that  sucl  i  action  is 
necessary  or  appropri  ate  in  the  public 
interest,  for  the  prote<  :tion  of  investors, 
or  otherwise  in  furthc  ranee  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Coi  nmenfs 

Interested  people  a  e  invited  to 
submit  written  data, )  iews,  and 
arguments  concemini ,  the  foregoing. 
People  making  wrilte  i  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  i  nd  Exchange 
Commission,  450  Fift  i  Street  NW., 
Washington,  DC  2054  3.  Copies  of  the 
submissions,  all  subsi  ^quent 
amendments,  all  writ  en  statements 
with  respect  to  the  pr  )posed  rule 
change  that  are  Hied  i  /ith  the 
Commission,  and  all  vritten 
communivBtions  relal  ing  to  the 
proposed  rule  change  between  the 
Commission  and  any  lerson,  other  than 
those  thai  may  be  wit  iheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspectic  n  and  copying  in 
the  C^nmission's  Pu  ilit  Reference 


room.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  MSRB's 
principal  ofHces.  All  submissions 
should  refer  to  File  No.  SR-MSRB-94- 
8  and  should  be  submitted  by  August  2, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonalhan  G.  Katz, 
Secretary. 

jFR  Doc.  94-16752  Filed  7-11-94;  8:45  ami 
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Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  on  a 
Temporary  Basis  of  a  Proposed  Rule 
Change  Limiting  the  Use  of  Letters  of 
Credit  To  Collateralize  Clearing  Fund 
Contributions 

July  1,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
SecuritiesExchange  Act  of  1934      * 
("Act").*  notice  is  hereby  given  that  on 
June  17, 1994.  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
NSCC-94-10)  as  described  below.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  commenls  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change  through  September  30, 
1994. 

1.  Self-Regnlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  ^  increases 
the  minimum  cash  clearing  fund 
contribution  for  those  members  who  use 
letters  of  credit  as  clearing  fund 
collateral  and  sets  a  limit  on  the  amount 
of  a  member's  required  clearing  fund 


be  collateralized 


M7CFR200.3O-3(a)(12). 

'15  U.S.C  78s(bMlHl9«8). 

''  The  propoMd  rul«  ciiang«  was  ohginaDy  filed 
on  Ocluber  27, 1989  and  was  approved  lenipoiwily 
through  Decamber  31, 1990.  SecuiiiiM  Exchange 
Acl  Release  No.  27664  (lanuarv  31.  1990),  35  FR 
4297  (File  Ma  SR-NSCC-89-16)  Sotnaquonlly,  Ibe 
Commi.Mion  granted  a  nuvnbet  of  exienaion*  )o  ihe 
lemporarv  approval  lo  allow  ibe  Ccrrunisaion  and 
N.SCC  sufncieDl  lime  to  review  and  asaesa  the  use 
of  letters  of  o«dit  aa  clearing  fund  collaleral.  Most 
recent!y  temporary  approval  was  granted  until  June 
30. 1994.  Securitiaa  Exchange  Act  Release  No 
32551  dune  29,  1993).  58  FR  36727  (file  No  SR- 
NSOC-93-5). 


contribution  that  w^.; 
with  letters  of  credit. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

bi  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  TV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

NSCC  is  seeking  permanent  approval 
of  a  proposed  rule  change  that  modifies 
the  amount  of  a  member's  required 
clearing  fund  deposit  that  may  be 
collateralized  by  letters  of  credit. 
Specifically,  the  proposed  rule  change 
increases  the  minimum  cash 
contribution  for  those  members  who  use 
letters  of  credit  from  $50,000  to  the 
greater  of  $50,000  or  10%  of  their 
required  clearing  fund  deposit  up  to  a 
maximum  of  $1 ,000.000.  In  addition, 
the  rule  change  provides  that  only  70% 
of  a  member's  required  clearing  fund 
deposit  may  be  collateralized  with 
letters  of  credit.  The  rule  change  also 
adds  headings  to  the  clearing  fund 
formula  section  for  purposes  of  clarity 
and  includes  other  nonsubstantive 
drafting  changes.  The  efiiect  of  the 
proposed  rule  change  is  to  increase  ihe 
liquidity  of  the  clearing  fund  and  to 
limit  NSCC's  exposure  to  unusual  risks 
resulting  from  the  reliance  on  letters  of 
credit. 

Since  obtaining  temporary  approval  of 
the  original  filing,  NSCC  has  filed 
clearing  fund  composition  reports  with 
the  (Commission.  NSCC  states  that  since 
.  December  31, 1989.  as  a  result  of  the 
new  requirements,  it  has  observed  the 
following  changes  in  the  composition  of 
the  clearing  fund: 

1.  Cash  oTeposits  have  increased  by 
approximately  225%; 

2.  The  value  of  securities  deposited 
bas  increased  by  approximately  205%;  * 
and 

3.  Letter  of  credit  deposits  have 
declined  by  approximately  40%.* 


'Securities  eligible  for  deposit  as  clearing  }ut;ci 
collateral  include  U.S.  or  municipal  l)onds  in  the 
Grsi  or  second  rating  of  any  nationally  known 
statistical  service.  NSC£  Rule  4.  $  1. 

'  In  Octotier  of  1989  when  the  Commission 
initially  granted  temporaj^  .approval  of  NSCC'*. 


NSCC  states  that  the  prop>osal  is 
consistent  with  its  requirements  under 
Section  17A  of  the  Act  be<ause  it 
enhances  NSCC's  ability  to  safeguard 
securities  and  funds  in  its  custcxiy  or 
under  its  control. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  new  written  comments  have  been 
solicited  or  received. >  NSCC  will  notify 
the  Commission  of  any  written 
comments  it  receives. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3MF)  of  the  Act 
requires  tliat  a  clearing  agency's  rules  be 
designed,  among  other  things,  to  ensure 
the  safeguarding  of  securities  and  funds 
in  its  possession  or  control  or  for  which 
it  is  respcHisible  and  to  protect  investors 
and  the  public  interest.^  NSCC's 
proposal  to  limit  the  use  of  letters  of 
credit  to  collateralize  clearing  fund 
obligations  will  make  NSCC's  clearing 
fund  more  liquid.  A  liquid  clearing  fund 
is  necessary  to  ensure  the  safety  and 
soundness  of  a  clearing  agency.  NSCC's 
proposal  is  therefore  consistent  with  the 
requirements  under  the  Act  with  regard 
to  NSCC's  obligation  to  safeguard 
securities  and  funds  and  to  protect  the 
interests  of  investors  and  of  the  public 

Although  letters  of  credit  are  a  useful 
means  of  funding  clearing  agency 
guarantee  deposits,  their  unrestricted 
use  may  present  risks  to  clearing 
agencies.  Because  letters  of  credit  reflect 
the  issuer's  promise  to  pay  funds  upon 
presentation  of  stipulated  documents  by 


proposal,  letters  of  credit  accounted  for  76%  of  the 
total  dollar  value  of  required  clearing  fund  deposiLs. 
By  Mav  28. 1993.  letters  of  creda  accounted  for  less 
than  30%.  During  the  period  from  ^^ne  1, 1992  lo 
May  28, 1993,  tetters  of  aedit  accoimted  for  an 
average  of  30.49%  of  Ihe  total  dollar  value  of 
required  clearing  6ind  deposits,  and  for  no  month 
during  that  period  did  the  portion  of  letters  of  credit 
used  for  required  clearing  fund  deposits  rise  abo\e 
34%.  Letter  from  Karen  U  Saperstein,  Vice 
President/Director  of  Legal  h  Associate  General 
Counsel.  NSCC  to  Jerry  W.  Carpenter.  Branch 
Chief.  Division.  Commission  (June  10. 1993). 

'Since  the  initial  filing  of  the  proposed  rule 
change  NSCC  has  received  one  letter  of  comment. 
In  the  letter  Wedkwab  Morgan  Securities.  Inc. 
opposed  the  NSCC's  proposal  because  they  believe 
it  would  increase  the  cost  of  posting  collatsraL 
letter  from  Edward  W.  Wedbush.  Pi-e&ident, 
VVedbush  Morgan  Securities.  Inc..  to  David  F.  HoyU 
Assisunl  Secretary.  NSCC  (November  9. 1989). 

'15  U.S.C  78q-l(bK3MF)  (1988). 
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NSCC  states  that  the  pro(x>sai  is 
consistent  with  its  requirements  under 
Section  17A  of  the  Act  because  it 
enhances  NSCC's  ability  to  safeguard 
securities  and  funds  in  its  custc^y  or 
under  its  control. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Receiwd  From 
Members,  Participants,  or  Others 

No  hew  written  comments  have  been 
solicited  or  received.'  NSCC  will  notify 
the  Commission  of  any  written 
comments  it  receives. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Actioo 

Section  17A(b)(3UF)  of  the  Act 
requires  that  a  clearing  agency's  rules  be 
designed,  among  other  things,  to  ensure 
the  safeguarding  of  securities  and  funds 
in  its  possession  or  control  or  for  which 
it  is  respcmsible  and  to  protect  investors 
and  the  public  interest.^  NSCC's 
proposal  to  limit  the  use  of  letters  of 
credit  to  collateralize  clearing  fund 
obligations  will  make  NSCC's  clearing 
fund  more  liquid.  A  liquid  clearing  fund 
is  necessary  to  ensure  the  safety  and 
soundness  of  a  clearing  agency.  NSCC's 
proposal  is  therefore  consistent  with  the 
requirements  under  the  Act  wjth  regard 
to  NSCC's  obligation  to  safeguard 
securities  and  funds  and  to  protect  the 
interests  of  investors  and  of  the  public. 

Although  letters  of  credit  are  a  useful 
means  of  funding  clearing  agency 
guarantee  deposits,  their  unrestricted 
use  may  present  risks  to  clearing 
agencies.  Because  letters  of  credit  reflect 
the  issuer's  promise  to  pay  funds  upon 
presentation  of  stipulated  documents  by 


proposal.  Mters  of  credit  accounte<i  for  76%  of  the 
total  dollar  value  of  required  clearing  fund  deposiLs. 
By  Mav  28. 1993.  letters  of  credit  accounted  for  le.ss 
than  30%.  During  the  period  from  ^^ne  1, 1992  to 
May  28. 1993,  lettew  of  credit  accounted  for  an 
average  of  30.49%  of  the  total  dollar  value  of 
required  clearing  fcind  deposits,  and  for  no  month 
during  that  period  did  the  portion  of  letters  of  credit 
used  for  required  clearing  fund  deposit.'!  rise  above 
34%.  Letter  from  Karen  I_  Saperstein.  Vice 
President/Director  of  Legal  ft  Associate  General 
Counsel.  NSCC  to  Jerry  W.  Carpenter.  Branch 
Chief.  Division.  Commission  (June  10. 1993). 

'Since  the  initial  filing  of  the  proposed  rule 
change  NSCC  hag  received  one  letter  of  comment. 
In  the  letter  Wedbush  Morgan  Securities.  Inc. 
opposed  the  NSCC's  proposal  because  they  believe 
it  would  increase  the  cost  of  posting  collataraL 
letter  from  Edward  W.  Wedbush,  Pie&ident. 
VVedbush  Morgan  Securities.  Inc..  to  David  F.  HoyU 
Assistant  Secretary.  NSCC  (November  9. 1989). 

'15  use  78q-l(b«3«F}  (1988). 


the  holder,  a  clearing  agency  holding 
letters  of  credit  will  be  exposed  to  risk 
should  the  issuer  refuse  to  honor  its 
promise  to  pay.  Furthermore,  because 
under  the  Uniform  Commercial  Code 
the  issuer  may  defer  honoring  a 
payment  request  until  the  close  of 
business  on  the  third  banking  day 
following  receipt  of  the  required 
documents,  the  clearing  agency  either 
may  have  to  await  payment  or  may  have 
to  seek  aUemative  short-term  financing. 
This  waiting  period  could  reduce  a 
clearing  agency's  liquidity  and  thereby 
could  hinder  its  ability  to  meet  its 
payment  obligations  on  a  timely  basis. 

As  indicated  above,  since  the 
proposal  first  received  temporary 
approval,  NSCC  has  experienced  over  a 
200%  increase  in  the  deposit  of  cash 
and  securities  deposited  as  clearing 
fund  collateral.  Because  cash  and 
securities  are  generally  more  liquid  than 
letters  of  credit,  the  enhanced  level  of 
such  deposits  helps  to  ensure  the 
liquidity  of  the  clearing  fund  in  the 
event  of  a  major  member  insolvency, 
catastrophic  loss,  or  major  settlement 
loss.  By  reducing  the  risk  associated 
with  the  use  of  letters  of  credit,  the 
proposal  is  consistent  with  NSCC's 
responsibilities  under  the  Act  to 
safeguard  securities  or  funds  in  its 
custody  or  control  and  to  protect 
investors  and  the  public  in  generaL 

NSCC  has  requested  that  me 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  because  accelerated  approval 
of  the  proposal  will  keep  effective 
NSCC's  rules  that  help  reduce  the 
exposure  of  NSCC's  clearing  fund  to  the 
potential  liquidity  risks  associated  with 
using  letters  of  credit  to  collateralize 
members'  clearing  fund  obligations. 
Moreover,  since  it  was  first  introduced 
in  1989,  NSCC's  proposal  has  been  open 
for  public  comment  and  has  elicited 
only  one  opposing  comment.  Thus  the 
Commission  does  not  foresee  that 
approval  of  the  proposal  will  elicit 
further  opposition. 

rv.  Solicitation  of  Coonnents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vtritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submis,sion,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
irispection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NSCC.  All 
submissions  should  refer  to  File  No. 
SR-NSCC-94-10  and  should  be 
submitted  by  August  2,  1994. 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  filing  is  consistent  with  the  Act  and 
in  particular  with  Section  17A  of  the 
Ad. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2}  of  the  Act,'  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-94-10)  be.  and  hereby  is 
approved  through  September  30, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jonathan  G.  Katz, 

Secretory. 

IFR  Doc.  94-16753  Filed  7-11-94:  8:45  am) 
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[Release  No.  34-34321;  FUe  Na  SR-»*ASD- 
94-36} 

Setf-Reguiatory  Organizations;  Notice 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  Small  Order  Execution 
System  Tior  Size  Classifications 

Iujy6. 1!»4. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78sa>)(l),  notice  is 
hereby  given  that  on  June  7,  1994,  the 
National  Association  of  Securities 
Dealers,  baa  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SECT 
the  proposed  rule  change  as  described 
in  Items  I,  n.  and  HI  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'  15  U.S.C  78s(b)(2)  (1988). 

•  17  CFR  200.3O-.l(a)(12)  (1991). 
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reclassificatjon  of 
Maiket  ("NNM") 
appropriate  tier 
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changes. 

n.  Self-Regulatory 
Statement  of  the 
Statutory  Basis  for 
Change 
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A.  Self-Begulatory 
Statement  of  the 
Statutory  Basis  joi 
Change 

The  purpose  oi 
effectuate  Nasdaq' 
reclassification  of 
appropriate  tier 
maximum  order  s 
the  minimum  quot 
for  Nasdaq  market 
securities-  Nasdaq 
applicable  to  each 
Japproximately 
determine  if  the 
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warrant  a  tier  leve 
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28, 1994,  using 
established  criteria 
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A  minimum  quotatjo 
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mle  change  is  .to 
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1 JNM  securities  into 
for  purposes  of  the 
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!  size  requirement  f 
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KNM  securities  with  an  average  daily  non 
t>)ock  volume  of  1,000  share* or  more  a  day, 
a  bid  price  less  than  or  equal  to  $150,  and 
two  or  more  market  makers  axe  subject  to  a 
minimum  quotation  size  requirement  of  500 
shares  and  a  maximun)  SOES  order  size  of  ' 
500  shares;  and 

NNM  seouities  with  an  average  daily  non- 
block  volume  of  less  than  1,000  shares  a  day. 
a  bid  price  less  than  or  equal  to  $250,  and 
less  than  two  market  makers  are  subject  to  a 
minimum  quotation  size  requirement  of  200 
shares  and  a  masrmum  SOEiS  order  size  of 
200  shares 

Pursuant  to  the  application  of  this 
classification  criteria,  500  NNK! 
securities  will  be  reclassified  effective 
July  11, 1994  These  500  NNM  securities 
are  set  out  in  the  NASD's  Notice  To 
Members  94-48  (June  3994}, 

In  ranking  NNM  securities  pursuant 
to  the  established  classification  criteria 
Nasdaq  followed  Ihe  changes  dictated 
by  the  criteria  with  two  exceptions. 
First,  an  issue  was  not  moved  more4han 
one  tier  size  level.  For  example,  if  an 
issue  was  previously  eategorized. in  the 
1 ,000-share  tier  size,  it  wou]d  not  be 
permitted  to  move  to  the  200-share  tier 
even  if  the  reclassificatipn  cntCTia 
showed  that  such  a  move  was 
warranted.  In  adopting  thi^  policy, 
Nasdaq  was  attempting  tc  niaintam 
adequate  public  inyejitor  access  t.o  Ihe . 
market  for  issues  in  which  the  Iser  sue 
level  decreased  and  minimize  market 
maker  exposure  in  issues  for  which  the 
tier  size  level  increased  Second,  for 
eight  securities  priced  below  $1  where 
the  reclassification  called  for  s 
reduction  in  tier  size,  Nasdaq 
determined  not  to  recommend  a  declir^e 
jn  lier  size  given  the  low  pric?  of  these 
securities  and  the  negligible  effect  on 
market  maker  exposure.  As  s  result.,  five 
securities  that  wouM  have  been  reduced 
JO  a  tier  size  of  200  shares  from  500 
shares  remained  at  500  shares  and  three 
securities  that  wotid  have  been  reduced 
to  a  tier  size  of  500  shares  hem  1 ,000 
shares  remained  at  1,0(X)  shares. 

The  NASD  believes  that  the  piopostd 
rule  change  is  consistent  w*th  Sections 
l5A(b){6)and  15A(b)(ll)of  the  Ad 
Section  15A(b)(6)  requires,  among  otbtj 
things,  that  the  rules  of  the  NASD  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  m 
regulating,  clearing,  settling,  processir-t; 
information  with  respect  to,  and 
facihfaling  transactions  m  seinintie*;. 


FR  69419  (Dec  '30,  1963]  Lvefi  Iboigh  Itjt 
maximum  Ojder  size  toi  SCES  is  now  !fOO  £.t£'7* ! 
Nacdaq  tist  continued  to  ciar-sily  NNM  !«ct<rit)(>t 
within  the  1,000  share  ii«i  size  because  Ne&d£q 
market  »r,diers  must  continue  loditpfoy  a  tiif  ol 
'i,000 s.hares  in  fh«ii  quotations  {brihese  sccunTict 
and  remain  nrm  tor  a  noinimum  oi  1,000  share.^  a) 
their  publicized  quotation*  iii  ihf-.«i«>s«  urittri  5pt 


and  to  remove  impediments  to  and 
perfect  the  mecbenisra  of  a  firee  and 
open  market.  Section  15A(b)(ll)  applit? 
to  the  form  end  content  of  quotations 
Section  1 5A(b)fl  1)  requires  that  rules 
relating  to  quotations  must  be  fair  and 
informativeso  as  to  promote  orderly 
procedures  for  collecting,  distributing 
and  publishing  quotations  The  NASD 
believes  that  the  reassignment  of  NNM 
securiiieis  within  SOES  tier  size  levels 
and  mijiimiim  quotation  size  levels  will 
further  these  ends  by  providing  an 
efficient  mechanism  for  smell,  retail 
>nvestors  to  execute  their  orders  on 
Nasdaq  and  providing  investors  with 
the  assurance  that  they  can  effect  trade* 
up  to  a  cerisin  size  at  the  quot^tjonf 
displayed  en  Nasdaq 

B.  Self- Regulatory  Oignmi-Dticu  s 
Statement  on  Burden  on  CompeitiiO'i 

The  NASD  believes  that  the  proposed 
7  uie  change  will  not  result  in  any 
burden  on  competition  thai  is  not 
necessary  or  appropriate  in  furtberanct 
oflhe  purposes  of  Ihe  Act  . 

C.  Self-BeguSaJory  Orgonizot  lon  f- 
Statement  on  Comments  on  the 
Proposed  BuleChonge  Bectiivedfjoi/i 
Members  Participants  os  Others     , 

Comments  were  neither  «olitjied  lio' 
received. 

m.  Date  of  EfTecf  iveneu  of  the 
Proposed  Riule  Change  and  TiinMr»^  im 

Cjnnniiiission  Action 

The  proposed  role  change  has  bfet.oTTit 
fci'fective  immediately  pursuant  to 
seclion  W(b)f3)(AJli)  of  the  Act  and 
subparagraph  (e)  of  Securities  £xchaf<ge 
Act  Rule  19b-4  because  the  rerankir.g  lA 
NNM  securities  into  appropriate  ordt r 
size  tiers  and  quotation  size; 
requirements  was  done  puj&uani  to  the 
NASDs  stated  policy  and  practice  w  ith 
respect  to  the  adtninJFtration  and 
enforcement  of  two  existing  NASD 
roles .  Further,  in  the  SOES  Tier  Size 
Order,'*  the  Commission  requested  ihpi 
the  NASD  provide  this  information  a* 
an  interpretation  of  an  existing  NASD 
rule  under  section  19tb)J3)(A)oi  the     • 
Ad.  At  any  lime  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  absopaie 
*ucb  rule  change  jf  il  appears  to  Jl*e 
CommisSionthal  such  action  is 
necessary  or  appropriate  m  the  px-^bJ-t^ 
interest  for  the  protection  of,  investors,  , 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securjiies  Exc bar:j:e  A*  i 
ofl9?4 


HiiTirt)   TihHl  r  J  iPR  ;.-,-M<i  (]„.«■  :t»^  19HH) 


rv.  Solicitation  of  Coitunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  staternents 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frorh  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-36  and  should  be 
submitted  by  August  2.  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-16823  Filed  7-11-94;  8:45  ami 
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[Release  No.  34-34020;  File  No.  SR-PSE- 
94-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Pacific  Stock  Exchange.  Inc.,  Relating 
to  the  Fine  Schedule  for  the  Rule  on 
Dissemination  of  Quotations  In  Local 
Issues 

July  6, 1994.  .  | 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  May  24, 1994,  the 
Pacific  Stock  Exchange,  Inc.  i["PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


*17  CFR  200.30-3(aMl2), 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betweea  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frorii  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-36  and  should  be 
submitted  by  August  2.  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 

Depu  ty  Secretary. 

[PR  Doc.  94-16823  Filed  7-11-94;  8:45  ami 
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[Release  No.  34-34320;  File  No.  SR-PSE- 
94-13] 

Self-Regulatory  Crganizatlons;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Pacific  Stock  Exchange,  Inc.,  Relating 
to  the  Fine  Schedule  for  the  Rule  on 
Dissemination  of  Quotations  In  Local 
Issues 

July  6, 1994.  .  | 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  May  24, 1994,  the 
Pacific  Stock  Exchange,  InciC'PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 
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*  \7  C2TI  200.30-3(a)(l  2). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  amend  its 
fine  schedule  for  violations  of  Equity 
Floor  Procedure  Advice  2-B,  relating  to 
the  dissemination  of  quotations  in  local 
issues. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rale  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organizntion's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  fc- 

1 .  Purpose 

Equity  Floor  Procedure  Advice 
("EFPA")  2-B  of  the  Rules  of  the  Pacific 
Stock  Exchange  is  designed  to  enforce 
the  requirement  that  PSE  specialists 
disseminate  quotations  in  their  assigned 
local  issues  every  day.  Specifically,  the 
specialist  must  disseminate  a  quote 
prior  to  one-half  ('/i)  hour  after  the  PSE 
opening. 

In  order  to  enforce  this  requirement, 
EFPA  2-B  has  a  schedule  that  requires 
that  all  specialists  be  monitored  daily 
on  a  rotating  quarterly  basis.  Failure  to 
satisfy  the  requirement  currently  results 
in  a  $25  fine  for  each  violation 
beginning  with  the  sixth  violation. 

At  this  time,  the  PSE  is  proposing  to 
amend  this  rule  to  provide  that  the  fine 
be  changed  to  $100  with  an 
implementation  upon  the  third 
violation.  It  is  the  position  of  the 
Exchange  that  this  will  provide  an 
effective  deterrent  and  reflect  a  more 
appropriate  penalty  for  non-compliance 
v/ith  EFPA  2-B. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act, 
is  general,  and  Sections  6(b)(5)  and 
6(b)(6),  in  particular,  in  that  it  is 
designed  to  protect  investors  and  the 
public  interest,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
assure  that  Exchange  members  are 
appropriately  disciplined. 


B.  Self-Regulatory  Organization's 
Statements  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  writh  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-94-13 
and  should  be  submitted  by  August  2, 
1994. 
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by  the  Division  of 
to  d«lpgated 


For  the  Commissior 
Market  Regulation,  pu  rsuant 
authority. 

Margaret  H.  McFarla4d. 

Deputy  Secretary. 
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[Release  No.  34-343tf;  File  No.  SR-PSE- 
94-21] 

Self- Regulatory  On  anizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approf  ai  of  Proposed 
Rule  Change  by  th*  Pacific  Stock 
Exchange,  Incorporated,  Relating  to  a 
One  Hundred  Twenty  (120)  Day 
Extension  of  Munic  pal  Bond  Trading 
Pilot  Program 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  March  7, 1994.  the  Commission 
approved  an  Exchange  proposal  to 
establish  new  rules  for  the  listing  and 
trading  of  municipal  securities  on  the 
Exchange.'  The  Commission  approved 
the  pilot  for  an  interim  period  of  120 
days  through  July  5, 1994.*  The 
Exchange  is  now  requesting  a  120-day 
extension  of  the  pilot  in  order  to 
provide  additional  time  for  evaluation 
of  the  program. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  will  promote  just 
and  equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling  and  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and,  in  general  will 
contribute  to  the  protection  of  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Eifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  in  the  Federal 
Register.  PSE  believes  it  appropriate  to 
approve  the  proposed  rule  change  so 
that  it  may  have  time  to  evaluate  its 
program  for  listing  qualified  municipal 
securities.  The  Commission  finds  that 
the  proposed  rule  change  extending  the 
PSE  pilot  program  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  PSE  and,  in  particular,  the 


'  See  Exchange  Act  Kelea.se  No.  33721  (March  7. 
1994).  59  FR  11636  (March  11.  19W)  (granting 
temporary  accelerated  approval  to  File  No.  SR- 
PSK-94-05). 

•W.  59  KR  at  11638. 


requirements  of  Section  6.  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  on 
an  accelerated  basis  prior  to  the  thirtieth 
day  after  the  date  of  publication  of  the 
notice  of  filing  thereof  in  that  PSE 
requires  additional  time  to  evaluate  the 
pilot  before  it  can  file  a  request  for 
permanent  approval  of  the  listing  of 
municipal  securities. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  jwincipdl 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-94-21 
and  should  be  submitted  by  August  2, 
1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is. 
approved  through  November  2, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-16824  Filed  7-11-94;  8:45  ami 
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{Roiease  No.  34-34316;  File  No.  SR-Amex- 
93-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Specialist  Participation  In 
the  After-Hours  Trading  Facility  in 
Portfolio  Depositary  Receipts  and 
Investment  Trust  Securities  Based  on 
Stock  Indexes 

July  5.  1994.  [ 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  21, 
1993-,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The  filing 
requested:  (1)  Permanent  approval  of  the 
After-Hours  Trading  ("AHT")  Facility; 
and  (2)  approval  on  a  pilot  basis  for 
specialists  in  investment  trust  securities 
based  on  stock  indexes  to  participate  in 
the  AHT  Facility.  The  Commission 
approved  the  portion  of  the  filing  that 
requested  permanent  approval  of  the 
AHT  Facility  in  Securities  Exchange  Act 
Release  No.  33993.3  On  August  3, 1993. 
the  Exchange  amended  the  filing  to 
reiquest  that  specialists  in  Portfolio 
Depository  Receipts  ("PDRs")  also  be 
permitted  to  participate  in  the  AHT 
Facility.*  On  July  5, 1994,  the  Exchange 
amended  the  proposed  rule  change  to 
eliminate  the  migration  of  limit  orders 
for  PDRs  and  investment  trust  securities 
from  the  specialist's  limit  order  book  to 
the  AHT  Facility.5  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
specialist  participation  in  the  AHT 
Facility  in  Portfolio  Etepository  Receipts 
and  investment  trust  securities  based  on 
Stock  Indexes. 


'  15  U.S.C.  .'8s(b)(l)  (1988). 

*  17  CFR  240.19b-4  (1994). 

'  As  original  ly  fi  led.  Fi  le  No.  SR-Amex-93-1 5 
requested  permanent  approval  of  Amex's  pilot 
After-Hours  Trading  facility.  On  January  4, 1994. 
the  Amex  amended  the  filmg  to  request  a  three- 
month  extension  of  the  pilot  until  April  30. 1994. 
On  May  2. 1994.  the  Commission  granted 
permanent  approval  to  thai  portion  of  File  No.  SR- 
Amex-93-15  concerning  the  Amex's  After-Hours 
Trading  facility,  not  including  the  specialist 
participation  request.  See  Securities  Exchange  Acl 
Release  No  33993  (May  2.  1994),  59  FR  23902  (May 
9.  1994). 

*  See  letter  from  William  Floyd-Jones.  Jr.. 
Assistant  General  Counsel,  Amex,  to  Diana  Luka- 
Hopson.  SEC,  dated  August  3, 1993. 

'  See  letter  from  William  Floyd-Jones.  Jr.. 
Assistant  General  Counsel,  Amex.  to  Sandra  Sciole, 
Special  Counsel,  SEC.  dated  July  1.  1994. 


{Roiease  No.  34-34316;  File  No.  SR-Amex- 
93-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Specialist  Participation  in 
the  After-Hours  Trading  Facility  in 
Portfolio  Depositary  Receipts  and 
Investment  Trust  Securities  Based  on 
Stock  Indexes 

July  5, 1994.  f 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  21, 
1993-,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The  filing 
requested:  (1)  Permanent  approval  of  the 
After-Hours  Trading  ("AHT")  Facility; 
and  (2)  approval  on  a  pilot  basis  for 
specialists  in  investment  trust  securities 
based  on  stock  inde.xes  to  participate  in 
the  AHT  Facility.  The  Commission 
approved  the  portion  of  the  filing  that 
requested  permanent  approval  of  the 
AHT  Facility  in  Securities  Exchange  Act 
Release  No.  33993.3  On  August  3, 1993. 
the  Exchange  amended  the  filing  to 
request  that  specialists  in  Portfolio 
Depository  Receipts  ("PDRs")  also  be 
permitted  to  participate  in  the  AHT 
Facility.*  On  July  5, 1994,  the  Exchange 
amended  the  proposed  rule  change  to 
eliminate  the  migration  of  limit  orders 
for  PDRs  and  investment  trust  securities 
from  the  specialist's  limit  order  book  to 
the  AHT  Facility.5  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
specialist  participation  in  the  AHT 
Facility  in  Portfolio  Depository  Receipts 
and  investment  trust  securities  based  on 
Stock  Indexes. 
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'15U.S.C.  .■'8s(b){l)(1988).        ' 

'  17  CTR  240.19b-4  (1994). 

'  As  original  ly  fi  led.  Fi  le  No.  SR-Amex-93-1 5 
requested  permanent  approval  of  Amex's  pilot 
After-Hours  Trading  facility.  On  January  4, 1994, 
the  Amex  amended  the  filmg  to  request  a  three- 
month  extension  of  the  pilot  until  April  30. 1994. 
On  May  2.  1994.  the  Commission  granted 
permanent  approval  to  that  portion  of  File  No.  SR- 
Amex-93-15  concerning  the  Amexs  After-Hours 
Trading  facility,  not  including  the  sp>ecialist 
participation  request.  See  Securities  Exchange  Act 
Release  No  33993  (May  2, 1994),  59  FR  23902  (May 
9.  1994). 

*  See  letter  from  William  Floyd-Jones,  Jr., 
Assistant  General  Counsel,  Amex,  to  Diana  Luka- 
Hopson.  SEC.  dated  August  3, 1993. 

'  See  letter  from  William  Floyd-Jones.  |r.. 
Assistant  General  Counsel,  Amex,  to  Sandra  Sciole, 
Special  Counsel.  SEC,  dated  July  1. 1994. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  permit 
specialists  in  Portfolio  Depositary 
Receipts  and  investment  trust  securities 
to  participate  in  the  Exchange's  After- 
Hours  Trading  ("AHT")  facility  for  a 
one  year  pilot  period. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  requests  Commission 
approval  for  specialists  in  Portfolio 
Depositary  Receipts  ("PDRs")  and 
investment  trust  securities  listed 
pursuant  to  Section  118B  of  the 
Exchange's  Listing  Guidelines  ^  to 
participate  in  the  AHT  facility  to  "clean- 
up" order  imbalances  in  the  AHT 
facility  by  entering  an  order  for  the 
specialist's  account.  For  example,  if 
there  were  single  sided  orders  to  buy 
10.000  and  sell  20.000  SPDRs 
immediately  prior  to  the  5:00  p.m.  close 
of  the  AHT  facility,  the  specialist  would 
be  permitted  under  the  Exchange's 
proposed  rule  amendments  to  enter  an 
order  for  its  account  to  buy  up  to  10.000 
SPDRs  in  order  to  eliminate  the  sell  side 
order  imbalance. 

The  Exchange  also  seeks  Commission 
approval  for  specialists  in  PDRs  and 
investment  trust  securities  to  participate 
in  a  coupled  closing  price  order  so  long 
as  the  other  side  of  the  order  is  not  for 
an  account  in  which  a  member  or 
member  organization  has  a  direct  or 
indirect  interest.  For  example,  under  the 
Exchange's  proposal,  the  specialist  in 
SPDRs  would  be  permitted  to  agree 
prior  to  the  4:15  close  of  the  regular 


"The  Exchange  currently  lists  one  Portfolio 
Depositary  Receipt,  viz..  Standard  and  Poors 
Depositary  Receipts  ("SPDRs"):  and  tvi^o  investment 
trust  securities  pursuant  to  Section  118B  of  the 
Exchange's  Listing  Guidelines:  LOR  Index  Trust 
SuperUnits  and  LOR  Money  Market  SuperUnits. 


trading  session  for  such  securities  to 
take  the  other  side  of  a  customer  order 
to  buy  or  sell  SPDRs  for  execution  in  the 
AHT  facility  as  a  closing  price  coupled 
order.  Such  a  capability  would  conform 
the  trading  of  PDRs  and  investment  trust 
securities  to  the  practices  of  the 
"basket"  market  for  equities  where  it  is 
customary  for  a  dealer  to  agree  prior  to 
the  close  of  the  regular  trading  session 
to  take  the  contra  side  of  a  customer 
basket  order  and  the  closing  index 
value.  Specialists  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE") 
currently  are  permitted  to  take  the 
contra  side  of  a  customer  order  to  buy 
or  sell  a  particular  equity  security  and 
enter  such  order  into  the  NYSE's  Off- 
Hours  Trading  facility  as  a  closing  price 
coupled  order.  The  Exchange  seeks  a 
similar  capability  for  specialists  in  PDRs 
and  investment  trust  securities  to 
conform  the  trading  of  these  listed 
instruments  to  the  practices  of  the 
basket  market. 

The  Exchange  believes  that  permitting 
specialists  in  PDRs  and  investment  trust 
securities  to  participate  in  the  AHT 
facility  in  order  to  "clean-up"  order 
imbalances  and  effect  closing  price 
coupled  orders  would  benefit  investors 
by  providing  additional  liquidity  to  the 
listed  cash  market  for  derivative 
securities  based  upon  well  known 
market  indexes,  such  as  those  described 
above.  The  market  price  of  these 
securities  is  based  upon  transactions 
largely  effected  in  markets  other  than 
the  Amex.  The  specialist  in  such 
securities  has  no  unique  access  to 
market  sensitive  information  regarding 
the  market  for  the  underlying  securities 
or  closing  index  values.  The  Exchange, 
therefore,  believes  that  specialist 
participation  in  the  AHT  facility  in 
PDRs  and  investment  trust  securities  in 
the  manner  described  above  does  not 
raise  any  market  integrity  issues.  In 
addition,  should  a  customer  not  care  for 
an  execution  at  the  closing  price,  the 
rules  of  the  Exchange's  AHT  facility 
permit  cancellation  of  an  order  up  to  the 
close  of  the  AHT  session  at  5:00  p.m. 
(orders  in  the  AHT  facility  are  not 
executed  until  the  5:00  p.m.  close  of  the 
after-hours  session.)  A  customer, 
therefore,  will  have  approximately  40 
minutes  to  determine  if  an  execution  at 
the  closing  price  suits  its  needs,  and 
may  cancel  its  order  if  it  believes  that 
the  closing  price  does  not  suit  its 
objectives. 

The  Exchange  also  proposes  to 
eliminate  the  migration  of  limit  orders 
for  PDRs  and  investment  trust  securities 
from  the  specialist's  limit  order  book  to 
the  AHT  facility  to  eliminate  any 
concern  with  the  handling  of  such 
orders. 
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change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,.450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-93- 
15  and  should  be  submitted  by  August 
2, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-16746  Filed  7-11-94;  8:45  amj 
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[Release  No.  34-34309;  File  No.  SR-BSE- 
94-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Boston  Stock  Exchange,  Inc.  Relating 
to  Additions  to  Its  Minor  Rule  Violation 
Plan 

)uly  5.  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  May  6, 1994,  the 
Boston  Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange")  filed  writh  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  nile 
change  as  described  in  Items  1, 11  and  III 
below,  which  Items  have  been  prepared 
by  the  self- regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
.solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ride  Change 

The  BSE  seeks  to  amend  its  Minor 
Rule  Violation  Plan  ("Plan")  to  provide 
for  the  imposition  of  summary  fines  for 
violation  of  certain  specified  Exchange  . 
rules  and  policy  by  revising  the  List  of 
Exchange  Rule  Violations  and  Fines 
Applicable  Thereto  Pursuant  to  Section 
4  of  Chapter  XVni  ("List")  for  the 
imposition  of  fines  by  adding  the 
following  rule  and  policy  violations:  • 


'  17  CFR  200.3O-3(aMl2)  (1991). 

'  The  BSE  also  has  requested  af  proval,  under 
Kiile  19d-l(c)(2).  17  CFR  240.19-  (c)(2).  to  amend 
il.s  Rule  19d-l  nninor  rule  viotalion  enforcement 


1.  Failure  to  Promptly  Respond  to 
Exchange  Blue  Sheet  Requests  or  File 
Regularly  Scheduled  Financial  (FOCUS, 
SEPC)  and/or  Regulatory  Reports 
(Specialist  Performance  Evaluation 
Questiormaire,  Quarterly  Option 
Report); 

2.  Improper  Use  of  the  ITS 
Administrative  Message  Function;  and 

3.  Failure  to  Register  Floor  Employees 
and  Complete  Appropriate  Forms. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpKJse  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  asf>ects  of  such  statements. 

A.  Self-Begulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Bule 
Change 

1.  Purpose 

The  Exchange's  Plan  provides  that  the 
Exchange  may  impose  a  fine,  not  to 
exceed  $2,500,  on  any  member,  member 
organization,  allied  member,  approved 
person,  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  a  minor  violation  of 
certain  specified  Exchange  rules.^ 

The  purpose  of  the  Plan  is  to  provide 
for  a  response  to  a  rule  violation  when 
a  sanction  is  appropriate  but  when 
initiation  of  a  full  disciplinary 
proceeding  is  not  suitable  because  such 
proceeding  would  be  more  costly  and 
onerous  than  would  be  warranted  given 
the  minor  nature  of  the  violation.  The 
Flan  provides  for  an  appropriate 
response  to  minor  violations  of  certain 
Exchange  rules  while  preserving  the  due 
process  rights  of  the  party  accused 
through  specified,  required  procedures. 

In  the  Exchange's  initial  filing  which 
set  forth  the  provisions  and  procedures 
of  the  Plan,  the  Exchange  indicated  thai 
it  periodically  would  amend  the  list  of 
rules  subject  to  the  Plan  as  the  Exchange 


and  reporting  plan  to  include  these  policy 
violations.  Se^ letter  from  Karen  Aliiise,  Staff 
Attorney,  to  Sandy  Sciole,  Special  Coiin.sel. 
Division,  dated  April  28.  1994. 

■*  The  BSE's  Plan  for  enforcing  and  reporting 
minor  disciplinary  rule  violations  was  approvnd  by 
the  Commission  in  Securities  Exchange  Act  Release 
No.  26737  (April  17.  1989).  54  FR  16438-!  (ApTil 
24.  1989)  (File  No.  SR-BSE-88-2). 
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deemed  appropriate.  The  Exchange  now 
seeks  to  add  the  aforementioned  rules 
and  policy  to  the  List. 

2  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(6)  of  the  Act, 
in  that  its  members  and  p)ersons 
associated  with  its  members  will  be 
appropriately  disciplined  for  violation 
of  rules  and  policies  where  the 
Exchange  has  determined  that  such 
violation  is  minor  in  nature.  In 
accordance  with  Sections  6(b)(7)  and 
6(d)(1)  of  the  Act,  the  Plan  provides  for 
a  fair  disciplinary  procedure  for  the 
imposition  of  sanctions. 

B.  Self-Begulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Begulatory  Organization 's 
'  Statement  on  Comments  on  the 

Proposed  Bule  Change  Beceived  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Acdon 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  j)eriod  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


deemed  appropriate.  The  Exchange  now 
seeks  to  add  the  aforementioned  rules 
and  policy  to  the  List. 

2  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(6)  of  the  Act, 
in  that  its  members  and  persons 
associated  with  its  members  will  be 
appropriately  disciplined  for  violation 
of  rules  and  policies  where  the 
Exchange  has  determined  that  such 
violation  is  minor  in  nature.  In 
accordance  with  Sections  6(b)(7)  and 
6(d)(1)  of  the  Act,  the  Plan  provides  for 
a  fair  disciplinary  procedure  for  the 
imposition  of  sanctions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
'  Statement  on  Comments  on  the 

Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
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provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-94-08 
and  should  be  submitted  by  August  2. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  94-16747  Filed  7-11-94;  8:45  ami 

BILUNG  COOC  M10-41-M 

[Release  No.  34-34307;  File  No.  SR-Phlx- 
94-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange 
Relating  to  the  Listing  and  Trading  of 
Options  on  the  Semiconductor  Index 

July  5,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  5. 1994.  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n.  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx  ^  The 


'  15  U.S.C.  7es(b)(l)  (1988). 

»On  January  14, 1994.  the  Phlx  submitted 
Amendment  No.  1  to  the  proposal:  (1)  To  correci 
ibe  de«c3iptlon  of  the  foraiuU  for  calculating  the 
value  of  the  Index;  (2)  to  get  the  exercise  prices  at 
5  point  Intervals  instead  of  2'/!  point  intervals;  (3) 
to  provide  that  if  the  number  of  components  in  the 
Index  increases  to  more  than  21  components  or 
decreases  to  less  than  11  components,  the  Exchange 
shall  submit  a  rule  filing  to  the  Commission 
pursuant  to  Section  19(b)(4)  of  the  Act;  and  (4)  to 
require  that  the  components  of  the  Index  will  be 
required  to  be  listed  for  trading  on  the  New  York 
Stock  Exchange  or  the  American  Stock  Exchange, 
or  traded  as  National  Market  securities  through  the 
facilities  of  the  National  Association  of  Securities 
Dealers,  Inc.  Automated  Quotation  system.  See 
Letter  from  William  Uchimoto,  General  Counsel, 
Phlx  to  Richard  Zack.  Branch  Chief.  Office  of 
Derivatives  and  Equity  Oversight  ("ODEO"), 
Division  of  Market  Regulation  ("Division").  SEC. 
dated  January  14,  1994.  On  April  26. 1994,  the  PhU 
filed  Amendment  No.  2  to  the  proposal  which:  (1) 
provides  that  the  index  will  be  updated  during  the 
trading  day  at  least  once  every  15  seconds,  rather 
than  once  every  minute;  (2)  specifies  that  the 
expiration  cycle  applicable  to  options  of  the  Index 
will  be  three  expiration  months  from  the  March. 
June,  September,  December  cycle  plus  two 
additional  near-term  months;  (3)  provides  that 
additional  exercise  prices  will  be  added  pursuant 
to  Rule  1101 A  rather  than  Rule  1012;  and  (4) 
clarifies  the  Exchange's  obligations  with  respect  to 
delisting  and  replacing  components  of  the  Index. 
See  Letter  from  Michele  R.  Weisbaura,  Associate 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19l>-4  of 
the  Act,  proposes  to  list  and  trade 
options  on  the  Semiconductor  Index 
("Index"),  an  index  developed  by  the 
Phlx  and  comprised  of  sixteen  of  the 
most  highly  capitalized  and  widely-held 
U.S.  stocks  representing  the 
semiconductor  industry. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  (A),  (R), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Phlx  proposes  to  list  for  trading 
American-style  options  ^  on  the  Index,  a 
price-weighted  index  composed  of 
sixteen  highly  capitalized  and  widely 
held  common  stocks  of  U.S.  companies 
that  are  primarily  involved  in  the 
design,  manufacture,  sale  and 
distribution  of  semiconductors  used  in 
computer  and  other  electronic  device 
manufacturing.*  The  Exchange  proposes 
classifying  the  Index  as  a  narrow-based 
industry  index. 


General  Counsel.  Phlx.  to  Michael  Walinskas. 
Branch  Chief.  ODEO.  Division,  SEC.  dated  April  2h. 
1994.  The  Exchange  filed  Amendment  No.  3  to  the 
proposal  on  May  20. 1994,  to  provide  that  the  Index 
will  be  maintained  so  that  if  at  any  time,  less  than 
90%  of  the  component  issues  by  weight  are  eligible 
for  exchange  options  trading,  the  Exchange  will 
submit  a  Rule  196-4  filing  to  the  Commission 
before  opening  any  new  series  of  options  on  the 
Index  for  trading.  See  Letter  from  Michele  R. 
Weisbaum,  Associate  General  Counsel,  Phlx,  lo 
Brad  Ritter,  Attorney,  ODEO.  Division.  SEC  dated 
May  20,  1994. 

^  An  American-style  option  can  be  exatcised  at 
any  time  before  the  option  expires 

*  The  components  of  the  Index  are:  Advanced 
Micro  Devices;  Analog  Devices;  Applied  Materials: 
Cypress  Semiconductor;  Integrated  Device 
Technology;  Intel  Corp.  International  Rectifier 
Corp.;  Lattice  Semiconductor  Corp.;  LSI  Logic 
Corp.;  Micron  Technology  Inc;  Motorola  Inc.; 
National  Semiconductor  Corp.;  Novellus  Systems. 
Inc.;  Teradyne.  Inc.;  Texas  Instruments.  Inc.;  and 
VLSI  Technology.  Inc 
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The  formula  for  (^culating  the  Index 
is  as  follows: 
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options  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month,  and  the  last  day  for 
trading  in  an  expiring  series  will  be  the 
second  business  day  (ordinarily  a 
Thursday)  preceding  the  expiration 
date. 

The  Phlx  proposes  to  employ  position 
and  exercise  limits  pursuant  to  Phlx 
Rule  1001A(b)  (i)  and  1002A, 
respectively.  Exercise  price  intervals 
will  be  initially  set  at  5  point  intervals 
and  additional  exercise  prices  will  be 
added  in  accordance  with  PhLx  Rule 
llOlA(a). 

The  Phbc  will  trade  consecutive  and 
cycle  month  series  pursuant  to  Phlx 
Rule  1101  A.  Specifically,  there  will  be 
three  expiration  months  from  the 
March,  June,  September,  December 
cycle  plus  two  additional  near-term 
months  so  that  the  three  nearest  term 
months  will  alv/ays  be  available. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
with  Section  6(b)(5).5  in  particular,  in 
that  it  is  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
facilitate  transactions  in  securities,  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conrniission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 


■15  1I.S.C.  78fnj|(5)(1988). 


organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witliheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-94-02  and  should  be 
submitted  by  August  2, 1994. 

For  the  Cotninission,  by  the  Divif  ion  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary: 

(PR  Doc.  94-16754  Filed  7-11-S4.  8:45  anij 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange,  Inc. 
Relating  to  Chapter  XV  ("Dealer- 
Specialists "} 

July  5,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 


*  17  CFR  20O.3O-3(al!12)  (199.1). 


hereby  given  that  on  June  20, 1994,  the 
Boston  Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
June  23. 1994.  the  BSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.»  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  amend  Chapter 
XV  of  its  Rule  regarding  Dealer- 
Specialists. ^ 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
ihese  statements  may  be  examined  at 
the  places  specified  in  Item  FV  t)eIow. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(I)  Purpose 

The  purpose  of  the  proposed  ru  le 
change  is  to  make  certain  structural  and 
technical  changes  to  Chapter  XV 
( "Dealer-Speciahsts").  Primarily,  the 
Exchange  seeks  to  provide  paragraph 
numbering  for  ease  of  reference.  In 
addition,  the  Exchange  seeks  to  remove 
outdated  and  repetitive  language,  such 
as  reference  to  the  Business  Conduct 
Committee  which  is  now  the  Market 
Performance  Committee.  Certain 
paragraphs  have  been  relocated  to 
sections  which  are  more  applicable,  and 
clarifying  language  has  been  added  to 
certain  sections. 


'  See  letter  from  Karen  A.  Aluise.  Assistant  Vice 
►•resident,  BSE,  to  Sandra  Sciole.  Special  Counsel, 
SEC  dated  June  22. 1994.  Anwndment  No.  1  made 
certain  clarifying  changes  to  the  proposal. 

*The  exact  language  of  the  proposal  was  included 
as  Exhibit  1  to  File  No.  SR-BSE-94-6  and  can  be 
examined  at  the  locations  specified  in  Item  IV 
twlow. 


hereby  given  that  on  June  20, 1994,  the 
Boston  Stock  Exchange.  Inc.  ("BSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
June  23, 1994,  the  BSE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.»  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  amend  Chapter 
XV  of  its  Rule  regarding  Dealer- 
Specialists.2 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
(hese  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

i\)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  make  certain  structural  and 
le<;hnical  changes  to  Chapter  XV 
("Dealer-Specialists").  Primarily,  the 
Exchange  seeks  to  provide  paragraph 
numbering  for  ease  of  reference.  In 
addition,  the  Exchange  seeks  to  remove 
outdated  and  repetitive  language,  such 
as  reference  to  the  Business  Conduct 
Committee  which  is  now  the  Market 
Performance  Committee.  Certain 
paragraphs  have  been  relocated  to 
sections  which  are  more  applicable,  and 
clarifying  language  has  been  added  to 
certain  sections. 
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•  See  letter  from  Karen  A.  Aluise.  Assistant  Vice 
President,  BSE,  to  Sandra  Sciole,  Special  Counsel, 
SEC  dated  June  22. 1994.  Amendment  No.  1  made 
certain  clarifying  changes  (o  the  proposal. 

*The  exact  language  of  the  proposal  was  included 
as  Exhibit  1  to  File  No.  SR-BSE-94-6  and  can  be 
examined  at  the  locations  specified  in  Item  IV 
below. 


(2)  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  section  6(b)(5) 
in  that  the  rule  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  to  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  propKjsed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  IX  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE^-94-6 
and  should  be  submitted  by  August  2, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority, 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  94-16748  Filed  7-11-94;  8:45  amj 
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Self-Reguiatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  European- Term  and  Cross- 
Rate  Customized  Foreign  Currency 
Options 

)uly  5. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  April  12,  1994,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx']  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Phlx.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
&x)m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  amend  pending 
new  Rule  1069 » to  provide  for  the 
ability  to:  (1)  Trade  European-term 
option  contracts  on  any  foreign  currency 
on  which  the  Phlx  ciurently  trades 
foreign  currency  options  ("FCOs");  (2) 
trade  cross-rate  FCOs  on  any  two  such 
approved  currencies;  and  (3)  allow  users 
to  quote  all  customized  FCOs  in 
percentage  terms.  Proposed  Rule  1069, 
as  well  as  existing  Rules  1000. 1009, 
1014,  1033,  and  1034,  would  be 


'  See  Securities  Exchange  Act  Release  No.  339S9 
(April  25,  1994).  59  FK  22698  (May  2. 1994)  ("File 
No.  SR-Phix-94-11"). 


35352 


Federal  Register  /  Vol.  59.  No.  132  /  Tuesday.  July  12.  1994  /  Notices 


Federal  Register  /  V( 


y.  The  text  of  the 
e  is  available  at  the 
the  Phlx.  and  at 


amended  according 
proposed  rule  chan; 
Office  of  the  Secreta  ry 
the  Commission 

li.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  t  le  Commission,  the 
Phlx  included  stater  lents  concerning 
the  purpose  of  and  I  asis  for  the 
proposed  rule  chanj  e  and  discussed  any 
comments  it  receive  i  on  the  proposed 
rule  change.  The  tex  t  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Tl  e  Phlx  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  th<  most  significant 
aspects  of  such  state  tnents. 

(A)  Self-Regulatory  i  )rganization  s 
Statement  of  the  Pm  pose  of.  and  the 
Statutory  Basis  for.  i  he  Proposed  Rule 
Change 

On  March  4. 1994  the  Phlx  filed  with 
the  Commission  a  pi  oposal  (File  No. 
SR-Phlx-94-ll)2  to  allow  FCO  traders 
and  their  customers  to  have  the  ability, 
within  specified  lim  ts,  to  designate 
their  own  option  ex«  rcise  price 
parameters  on  a  trade.  In  that  filing,  the 
Exchange  proposed  o  allow  its  users  to 
dictate  the  specific  s  jike  price  of  an 
FCO  contract  that  th  jy  would  like  to 
buy  or  sell  without  r  squiring  the 
Exchange  to  continu  ausly  disseminate 
quotes  for  these  opti  jns.  For  example,  if 
the  Exchange  has  lis  ed  June  .5450  and 
.5500  Deutsche  marl  calls  and  the 
customer  wants  to  ti  ide  June  .5487 
Deutsche  mark  calls  the  customer  could 
request  a  quote  in  th  s  option  and  the 
trade  rr  uld  occur.  T  le  Exchange. 
howe\ -..  would  not  have  to 
continuously  dissen:  inate  quotes  for  this 
option  until  expirati  )n  because  this  may 
be  the  only  trade  tha  t  ever  occurs  in  this 
series. 

The  Exchange  is  n  dw  proposing  to 
expand  upon  its  pro  )osed  FCO 
custon'.ization  conta  ned  in  File  No.  SR- 
Phlx-94-11.  If  File  I  lo.  SR-Phlx-94-1 1 
as  well  as  the  preser  t  proposal  are 
approved,  the  Exchange  would  be  able 
to  offer  the  ability  fo  ■  its  participants  to 
trade  non-standardis  ed  strike  prices  on 
existing  series  of  FO  3s  as  well  as 
"inverse"  or  Europe^  in-term  contracts  on 
those  currencies  pre  lently  listed  on  the 
Exchange,  and  cross  rate  contracts  on 
any  two  of  the  existing  eight  currencies 
on  which  the  Exchai  ge  presently  lists 
FCOs  (i.e..  the  Britis  i  pound,  Swiss 
franc,  French  franc.  )eutsche  mark. 
Japanese  yen,  Austn  lian  dollar. 


'Id 


IMI 


Canadian  dollar,  and  European 
Currency  Unit). 

European-Term  FCOs 

The  first  addition  to  the  array  of 
previously  proposed  customized  FCOs 
that  the  Exchange  now  proposes  to  offer 
is  the  European-term  contract.  The 
Exchange  presently  lists  options  on 
eight  foreign  currencies.  Each  of  these 
FCO  contracts  is  structured  so  that  the 
trading  currency  is  the  U.S.  dollar  [e.g.. 
French  franc/U.S.  dollar).  The  option  is 
quoted  in  U.S.  dollars  per  unit  of  the 
relevant  foreign  currency  and  the 
premium  is  paid  in  U.S.  dollars.  Upon 
exercise  of  a  call  option,  for  example, 
the  relevant  foreign  currency  would  be 
delivered. 

The  European-term  customized  FCO 
contract  would  be  the  inverse  of  the 
FCO  contracts  just  described  (e.g.,  U.S. 
dollar/French  franc).  The  option  will  be 
quoted  in  units  of  the  foreign  currency 
per  U.S.  dollar  and  the  premium  will  be 
paid  in  the  foreign  currency.  Because 
the  underlying  currency  is  the  U.S. 
dollar,  U.S.  dollars  will  be  delivered 
upon  exercise  of  a  call  option.  The  title 
of  proposed  Rule  1069  '  will  be  changed 
to  "Customized  Options"  to  reflect  the 
fact  that  users  will  be  able  to  customize 
FCO  contracts  in  more  aspects  than 
merely  the  strike  price.  Exchange  Rule 
1000(13),  which  provides  the  definition 
of  "foreign  currency,"  will  also  be 
amended  to  include  the  U.S.  dollar  so 
that  U.S.  dollars  may  be  considered  an 
underlying  foreign  currency  under  all 
applicable  Exchange  rules.  Similarly, 
Rule  1009,  which  lists  all  of  the 
approved  underlying  foreign  currencies 
would  also  be  amended,  as  well  as  the 
definitions  of  "spot  sales  price"  and 
"forward  sales  price"  in  Rules  1000(16) 
and  1000(17). 

Cross-Rate  FCOs 

The  second  proposed  addition  to  the 
customized  FCO  facility  proposed  in 
File  No.  SR-Phlx-94-11  would  allow 
the  Exchange  to  offer  the  ability  to  trade 
any  cross-rate  FCO  contract  on  any  two 
foreign  currencies  approved  for  trading 
on  the  Exchange  pursuant  to  Rule 
1009.*  For  example,  an  option  on  the 
Swiss  franc/Canadian  dollar  could  be 
traded.  The  Exchange  believes, 
however,  that  it  would  be  inefficient  to 
disseminate  updated  quotes  on  all  of  the 


'W 

*The  Exchange  presently  offers  two  .Mandardized 
cross-rate  FCOs,  the  Deutsche  mark/)apanese  yen 
and  the  British  pound/Deutsche  mark.  The 
Exchange  also  has  approval  to  trade  the  British 
pound/Japanese  yen.  however,  it  has  not  yet  tieen 
made  available  for  trading.  See  Securities  Exchange 
Act  Release  No.  29919  (November  7.  1991).  56  FR 
SBlO'i  (November  15. 1991). 


possible  combinations  of  cros.s-rate 
FCOs  that  could  be  created  by  all  of  the 
listed  currencies  now  available.  The 
Exchange  believes  that  most  will  not  be 
of  wide  spread  interest  but  may  appeal 
to  only  a  limited  number  of  customers 
or  be  active  for  only  brief  periods  of 
time  due  to  unpredictable  political  or 
economic  events  in  the  U.S.  and  abroad. 

Alternative  Order  Formats 

Finally,  the  Exchange  proposes  to 
offer  the  ability  to  request  quotes  and 
receive  quotes  in  terms  of  a  percentage 
of  the  underlying  currency  in  addition 
to  the  present  unit  of  currency  format 
[i.e.,  cents  per  unit  of  the  underlying 
currency).  Percentage  quoting  would  be 
offered  on  all  FCOs  available  through 
the  proposed  customized  FCO  facility. 
The  Exchange  represents  that  many 
users  of  FCOs  have  requested  this 
quotation  method  and  the  Exchange 
believes  it  is  appropriate  to  offer  it  in 
this  limited  fashion  through  the 
proposed  customized  FCO  facility.  Unit 
of  currency  quotations  will  also  still  be 
available  for  the  proposed  customized 
FCOs. 

The  Exchange  states  that  the  over-the- 
counter  ("OTC")  market  has 
traditionally  gjven  its  users  the  ability  to 
customize  FCO  contracts  by  allowing 
them  to  designate  many  if  not  all  of  the 
tem^is  of  the  FCO  contracts.  The 
participants  in  the  OTC  market, 
according  to  the  Exchange,  are  typically 
institutional  investors,  corporations, 
and  banks',  who  buy  and  sell  FCOs  in 
large  size  transactions  in  order  to  hedge 
risks  relating  to  fluctuating  exchange 
rates.  By  trading  in  the  OTC  market, 
these  users  do  not  benefit  from  the 
advantages  offered  by  an  organized 
exchange,  such  as,  transparency,  margin 
and  collateral,  and  secondary  market 
liquidity.  The  Exchange  is  now 
proposing  to  give  these  users  the 
flexibility  of  the  OTC  market  by 
allowing  them  to  trade  and  quote  FCO 
contracts  tailored  to  their  specifications 
but  within  the  confines  of  an  exchange 
environment.  By  having  the  Options 
Clearing  Corporation  ("OCC")  as  the 
issuer  and  guarantor  of  the  customized 
FCOs.  it  will  eliminate  concern  over 
contra-party  creditworthiness  and 
assure  performance  upon  exercise  of  the 
customized  FCOs.  Finally,  the  Exchange 
believes  that  transparency  will  be 
achieved  by  the  real  time  dissemination 
of  the  quotes,  requests  for  quotes,  and 
last  sale  information  through  the 
Options  Price  Reporting  Authority 
("OPRA"). 


Applicability  of  Existing  Exchange 
Rules 

European-term  and  cross-rate 
customized  FCOs  would  be  subject  to 
all  Exchange  rules  and  regulations 
regarding  surveillance  and  sales 
practice.  Unless  specifically  exempted, 
all  floor  trading  procedures  will  also  be 
adhered  to.  Examples  of  different 
procedures  for  the  proposed  European- 
term  and  cross-rate  customized  FCOs 
include  no  continuous  quoting,  no 
opening  or  closing  rotations,  size 
restrictions  as  to  exercise,  new 
minimum  fractional  changes,  and  new 
maximum  quote  spread  parameters. 
Position  and  exercise  limits  for 
European-term  customized  FCOs  would 
be  the  same  as  those  applicable  to  FCOs 
on  the  .same  foreign  currency  and 
positions  in  these  options  will  be 
aggregated  with  existing  FCOs  in 
calculating  position  and  exercise  limits. 
For  example,  U.S.  dollar/Deutsche  mark 
FCOs  will  be  aggregated  with  Deutsche 
mark/U.S.  dollar  FCO  positions.  The 
Exchange  will  establish  separate 
position  limits  for  the  cross-rate 
customized  FCOs. 

The  minimum  quote  and  transaction 
sizes  that  the  Exchange  proposed  in  File 
No.  SR-Phlx-94-11  for  customized 
strike  FCOs  will  also  apply  to 
customized  European-term  and  cross- 
rate  FCOs.'  Specifically,  quotes  may  not 
be  requested  and  trades  may  not  be 
executed  in  a  series  with  no  open 
interest  for  less  than  300  contracts. 
Responsive  quotes  for  series  with  no 
open  interest  must  be  at  least  300 
contracts  for  assigned  ROTs  and  100 
contracts  for  non-assigned  ROTs. 
Responsive  quotes  and  transactions  in 
currently  opened  Series  may  be  the 
lesser  of  100  contracts  or  the  remaining 
number  of  contracts  for  all  participants. 

Financial  Responsibility 

The  Exchange  will  impose  higher  net 
capital  requirements  for  ROTs  trading  in 
customized  FCOs.  Assigned  ROTs  will 
be  subject  to  a  $1  million  minimum  net 
liquid  f.ssets  requirement  and  all  other  - 
ROTs  will  be  subject  to  a  $250,000 
minimum  net  liquid  assets  requirement. 
European-term  customized  FCOs  will  be 
margined  in  the  same  fashion  as  existing 
FCO  contracts.  The  Exchange  proposes 
to  allow  spread  margin  treatment  for 
European-term  contracts  offset  against 
corresponding  standardized  contracts  in 
instances  in  which  the  long  notional 
value  of  either  the  European-term  or 
standardized  contract  equals  or  exceeds 
the  short  national  value  of  the  other 
side. 


'  .See  Kile  No.  .SR-Phlx-94-11,  supra  note  1. 
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Applicability  of  Existing  Exchange 
Rules 

European-term  and  cross-rate 
customized  FCOs  would  be  subject  to 
all  Exchange  rules  and  regulations 
regarding  surveillance  and  sales 
practice.  Unless  specifically  exempted, 
all  floor  trading  procedures  will  also  be 
adhered  to.  Examples  of  different 
procedures  for  the  proposed  European- 
term  and  cross-rate  customized  FCOs 
include  no  continuous  quoting,  no 
opening  or  closing  rotations,  size 
restrictions  as  to  exercise,  new 
minimum  fractional  changes,  and  new 
maximum  quote  spread  parameters. 
Position  and  exercise  limits  for 
European-term  customized  FCOs  would 
be  the  same  as  those  applicable  to  FCOs 
on  the  .same  foreign  currency  and 
positions  in  these  options  will  be 
aggregated  with  existing  FCOs  in 
calculating  position  and  exercise  limits. 
For  example,  U.S.  dollar/Deutsche  mark 
FCOs  will  be  aggregated  with  Deutsche 
mark/U.S.  dollar  FCO  positions.  The 
Exchange  will  establish  separate 
position  limits  for  the  cross-rate 
customized  FCOs. 

The  minimum  quote  and  transaction 
sizes  that  the  Exchange  proposed  in  File 
No.  SR-Phlx-94-11  for  customized 
strike  FCOs  will  also  apply  to 
customized  European-term  and  cross- 
rate  FCOs.'  Specifically,  quotes  may  not 
be  requested  and  trades  may  not  be 
executed  in  a  series  with  no  open 
interest  for  less  than  300  contracts. 
Responsive  quotes  for  series  with  no 
open  interest  must  be  at  least  300 
contracts  for  assigned  ROTs  and  100 
contracts  for  non-assigned  ROTs. 
Responsive  quotes  and  transactions  in 
currently  opened  Series  may  be  the 
lesser  of  100  contracts  or  the  remaining 
number  of  contracts  for  all  participants. 

Financial  Responsibility 

The  Exchange  will  impose  higher  net 
capital  requirements  for  ROTs  trading  in 
customized  FCOs.  Assigned  ROTs  will 
be  subject  to  a  $1  million  minimum  net 
liquid  pssets  requirement  and  all  other  - 
ROTs  will  be  subject  to  a  $250,000 
minimum  net  liquid  assets  requirement. 
European-term  customized  FCOs  will  be 
margined  in  the  same  fashion  as  existing 
FCO  contracts.  The  Exchange  proposes 
to  allow  spread  margin  treatment  for 
European-term  contracts  offset  against 
corresponding  standardized  contracts  in 
instances  in  which  the  long  notional 
value  of  either  the  European-term  or 
standardized  contract  equals  or  exceeds 
the  short  national  value  of  the  other 
side. 


'  .See  Kile  No.  .SR-Phlx-94-1 1 ,  .<!opro  note  1. 


Cross-rate  customized  FCOs  will  be 
margined  using  a  three  tier  system.  The 
Exchange  will  look  at  the  correlation 
coefficients  between  any  two  currency 
combinations  for  each  of  the  28  possible 
{non-U. S.  dollar)  cross-rates  in  order  to 
determine  whether  the  two  currencies 
have  high,  low,  or  negative  correlations. 
Margin  levels  will  be  set  by  using  a  tier 
system  based  upon  the  degree  of 
correlation  between  the  different 
currencies.  Historically,  for  example, 
the  Exchange  states  that  there  has  been 
a  very  high  correlation  between  the 
French  franc,  Swiss  franc,  Deutsche 
mark,  and  the  European  Currency  Unit 
(Tier  I).  Thus,  the  margin  levels 
necessary  for  a  cross-rate  based  on  any 
two  of  these  currencies  should,  the 
Exchange  believes,  be  low.  The 
correlations  between  any  Tier  I  currency 
and  either  the  British  pound  or  the 
Japanese  yen  (Tier  II)  are,  according  to 
the  Exchange,  slightly  lower  and  would, 
therefore,  require  hi^er  margin  levels. 
Finally,  the  Exchange  states  that  the 
correlations  between  any  of  the 
currencies  in  Tiers  I  or  II  and  either  the 
Canadian  dollar  or  the  Australian  dollar 
(Tier  III)  are  extremely  low  or  negative, 
thereby  requiring  a  higher  margin  level 
than  the  other  two.  Accordingly,  the 
Exchange  proposes  to  establish  margin 
levels  of  2%  for  cross-rate  FCOs  based 
upon  any  two  currencies  within  Tier  1; 
4%  for  cross-rate  FCOs  based  on  one 
Tier  I  currency  and  one  Tier  II  currency 
or  two  Tier  II  currencies;  and  6%  for 
FCOs  based  on  one  Tier  III  currency  and 
one  Tier  I  or  Tier  II  currency  or  two  Tier 
III  currencies.  After  the  cross-rate 
customized  FCOs  are  trading,  the 
Exchange  will  review  the  correlations 
quarterly  to  see  if  any  of  the  currencies 
are  eligible  for  placement  in  another  tier 
based  upon  the  correlation  over  the 
prior  quarter. 

Transparency 

When  a  request  for  a  customized  FCO 
quote  is  voiced  in  the  trading  crowd,  it 
will  be  displayed  and  all  responsive 
quotes  will  also  be  displayed.  Once  a 
trade  is  consummated,  it  will  be 
reported  to  OPRA  and  disseminated  as 
an  administrative  text  message  over  the 
OPRA  system.  The  Exchange  will  not  be 
obligated  to  make  continuous  markets  in 
customized  FCOs,  even  where  open 
interest  has  been  created.  OCC  will  clear 
and  settle  the  customized  FCOs. 
Because  quotes  in  these  options  will  not 
be  continuously  updated  or  otherwise 
priced  by  the  Exchange,  OCC  will 
generate  a  theoretical  price  based  on  the 
prices  and  quotes  of  the  customized 
FCOs,  prices  of  standardized  series  and 
the  closing  value  of  the  underlying 
foreign  currency.  OCC  will  use  this 


price  to  mark  the  FCOs  daily  and 
calculate  margin  requirements. 

Miscellaneous  Corrections 

Because  this  rule  filing  is  proposing  to 
change  language  in  Rules  1009  and 
1033,  the  Exchange  is  also  proposing  to 
correct  some  inaccurate  or  redundant 
information  contained  in  those  rules. 
First,  the  Exchange  believes  that 
Commentary  .01(6)  of  Rule  1009  is 
almost  identical  to  subsection  (c)  of  that, 
rule  and  is  therefore  proposed  to  be 
deleted.  Secondly,  the  contract  size  of 
the  British  pound  and  the  French  franc, 
as  approved  by  the  Commission,  are 
31.250  pounds  6  and  250,000  francs,' 
not  12,500  pounds  and  125,000  francs 
as  currently  stated  in  Phlx's  rules.  These 
sizes  and  corresponding  examples  of 
hew  to  calculate  the  premium  on  these 
FCOs  are  being  corrected  in  Rule  1033. 

The  Exchange  believes  that  the 
foregoing  rule  change  proposal  is 
consistent  with  Section  6  of  the  Act,  in 
general,  and  with  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information,  and  facilitate 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest  by  providing  foreign  currency 
option  market  participants  with  strike 
prices  more  closely  suited  to  their 
trading  strategies. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  the  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


"  See  Securities  Exchange  Act  Release  No.  2608U 
(September  16,  1988).  53  FR  36931  (September  22. 
1988). 

'  See  Securities  Exchange  Act  Release  No.  26478 
(jHnuary  19,  1989),  54  FR  4362  (January  30,  1989). 
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Federal  Register  / 


longer  period  to  le  appropriate  and 
publishes  its  rea  sons  for  so  finding  or 
(ii)  as  to  which  t  le  self-regulatory 
organization  corsents.  the  Commission 
will: 

(A)  By  order  a  jprove  such  proposed 
rule  change,  or 

(B)  Institute  pi  oceedings  to  determine 
whether  the  pro]  losed  rule  change 
should  be  disapj  roved. 

IV.  Solicitation  of  Comments 

Interested  pen  ons  are  invited  to 
submit  written  djta,  views  and 
arguments  conce  ming  the  foregoing. 
Persons  making  vritten  submissions 
should  nie  six  c(  pies  thereof  with  the 
Secretary,  Secur  ties  and  Exchange 
Commission  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  t  le  proposed  rule 
change  that  are  f  led  with  the 
Commission,  an(  all  written 
communications  relating  to  the 
proposed  rule  ch  ange  between  the 
Commission  and  any  person,  other  than 
those  that  may  \y\  withheld  from  the 
public  in  accordi  ince  with  the 
provisions  of  5  I  .S.C.  552;  will  be 
available  for  insf  ection  and  copying  in 


the  Commission 


5  Pubic  Reference 


Dean  Witter  Equ 
Application  for 


July  1.  1994. 
AGENCY:  Securitiis 
Commission  (' 
ACTJON:  Notice  oflAppK 
Deregistralion  unjder 
Company  Act  of 


Section.  450  Fifth  Street,  NW., 
Washington.  DC.  Copies  of  such  filing 
will  all  be  availa  tie  for  inspection  and 
copying  at  the  pi  incipal  office  of  the 
Phlx.  All  submi&iions  should  refer  to 
File  No.  SR-Phb -94-18  and  should  be 
submitted  by  Au;  ;ust  2,  1994. 

For  the  Commiss  ion,  by  the  Division  of 
Market  Regulation,  pursuant  lo  delegated 
authority." 

Margaret  H.  McFa^land. 

Depu  ty  Secretary 

jFR  Doc.  94-16755|Filed  7-1 1-94  8:45  ami 
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Pnvestment  Comply  Act  Reteas*  No. 
20382;  Fito  No.  811 -4127] 


|ty  Income  Tmst; 
Deregistration 


and  Exchange 

ication  for 
the  Investment 
940  (the  "Act"). 


APPUCAMT:  Dean  fitter  Equity  Income 

Trust. 

REI.EVANT  ACT  sednON:  Section  8(n. 

SUMMARY  OF  APPlicATIOH:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  ii  vestment  company. 


•  17  CFR  200.3O-3(a  1(12)  (1993L 


FILING  DATE:  The  application  on  Form 
N-eF  was  filed  on  May  17. 1994  and 
amended  on  Jtine  27, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
26, 1994,  and  should  be  accompanied 
by  proof  of  service  on  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  NW..  Washington,  DC  20549. 
Applicant,  Two  World  Trade  Center, 
New  York,  New  York  10048. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
PoUack-Matz.  Senior  Attorney,  at  (202) 
942-0570.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  October  12, 1984.  applicant 
registered  under  the  Act  and  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act.  The  registration 
statement  became  effective  on  December 
21, 1984,  and  the  initial  public  offering 
commenced  on  January  25, 1985. 

2.  At  a  Special  Meeting  held  on 
December  2. 1993,  the  board  of  trustees 
of  applicant  voted  to  approve  an 
Agreement  and  Plan  of  Reorganization 
(the  "Plan")  and  called  a  Special 
Meeting  of  the  shareholders  of  applicant 
to  vote  on  the  Plan.  Pursuant  to  the 
Plan,  the  assets  of  applicant  were 
transferred  to  Dean  Witter  Value-Added 
Market  Series,  a  Massachusetts  business 
trust  ("Value-Added")  in  exchange  for 
shares  of  Value-Added  (the 
"Reorganization"). 

•    3.  In  approving  the  Reorganization, 
the  directors  considered  a  number  of 
factors,  including,  (a)  the  comparative 
investment  performance  and  past 
growth  in  assets  of  applicant  and  Value- 
Added,  (b)  the  comparative  expenses  of 


applicant  and  Value-Added,  (c)  the 
impact  on  applicant's  security  holders  if 
applicant  were  not  reorganized  or  were 
liquidated,  (d)  the  compatibility  of  the 
investment  objectives,  policies, 
restrictions,  and  portfolios  of  applicant 
and  Value-Added,  (e)  the  terms  and 
conditions  of  the  Reorganization  that 
would  affect  the  price  of  Value-Added 
shares  to  be  issued  in  the 
Reorganization,  (f)  the  tax-free  nature  of 
the  Reorganization,  and  (g)  any  direct  or 
indirect  costs  to  be  incurred  by 
applicant  and  Value-Added  in 
connection  with  the  Reorganization. 

4.  Applicant  and  Value-Added  could 
be  deemed  affiliated  persons  of  each 
other  within  the  meaning  of  the  Act.  In 
accordance  with  rule  17a-8,  the  board 
of  trustees  of  applicant  determined  that 
the  sale  of  applicant's  assets  to  Value- 
Added  was  in  the  best  interests  of 
applicant  and  applicant's  shareholders, 
and  that  the  interests  of  the  existing 
shareholders  would  not  be  diluted  as  a 
result  of  applicant  effecting  the 
transaction. 

5.  Preliminary  ptoxy  materials  weTe 
jBled  on  December  3, 1993,  as  part  of 
Value-Added's  registration  statement  on 
Form  N-14.  Definitive  proxy  materials 
relating  to  the  Reorganization  were  filed 
on  February  25,  1993.  Applicant's 
shareholders  voted  to  approve  the  Plan 
on  April  14, 1994. 

6.  As  of  April  15, 1994,  applicant  had 
12,702,132.755  shares  outstanding,  at  a 
net  asset  value  of  $8.38  per  share  and 
an  aggregate  net  asset  value  of 
$106,440,011.49.  Pursuant  to  the  Plan, 
the  assets  of  applicant  were  transferred 
to  Vahie- Added  in  exchange  for  shares 
of  beneficial  interest  of  Value-Added. 
The  aggregate  net  asset  value  of  shares 
of  Value-Added  issued  in  the 
Reorganization  was  equal  to  the  value  of 
applicant's  assets  on  April  15, 1994  (the 
business  day  immediately  preceding  the 
Reorganization)  less  applicant's 
liabilities'.  Applicant  thereafter 
distributed  the  Value-Added  shares  it 
received  to  its  security  holders  by 
crediting  each  security  holder  with  a 
pro  rata  portion  of  Value-Added  shares 
equal  to  the  security  holder's 
investment  in  applicant. 

7.  No  brokerage  commissions  were 
paid  in  connection  with  the 
Reorganization.  The  cost  of  printing  and 
mailing  the  proxy  statement  and  any 
additional  material  relating  to  the 
stockholder  meeting  at  which  thp  Plan 
and  the  Reorganization  were  approved, 
and  the  cost  of  soliciting  proxies, 
including  legal  and  accounting  fees  in 
connection  with  the  preparation  of  the 
proxy  statement,  was  paid  by  applicant. 
Any  expenses  related  to  the 
shareholders  of  Value-Added,  in 


connection  with  the  Reorganization, 
were  paid  by  Value-Added. 

8.  At  the  time  of  the  application, 
applicant  had  no  security  holders, 
assets,  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceedings.  Applicant  is  not  now 
engaged  in,  and  does  not  propose  to 
engage  in,  any  business  activities. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
jFR  Doc.  94-16756  Filed  7-11-94:  8:45  am) 

BILLING  CODE  8010-01-M 


PEPARTMENT  OF  STATE 
[Public  Notice  2033]    - 

Shipping  Coordinating  Committee; 
SulKJommittee  on  Safety  of  Life  at  Sea 
Working  Group  on 
Radiocommunications;  Meetings 

The  Working  Group  on 
Radiocommunications  of  the 
Subcommittee  on  Safety  of  Life  at  Sea 
will  conduct  open  meetings  at  9:30  AM 
on  Thursday.  September  15,  Thursday, 
October  20,  Thursday,  November  17. 
and  Thursday,  December  15. 1994. 
Meetings  previously  scheduled  for 
September  28  and  October  26, 1994,  are 
canceled.  These  meetings  will  be  held 
in  the  Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street,  S.W..  Washington,  DC  20950. 
The  purpose  of  these  meetings  is  to 
discuss  the  papers  received  and  the 
draft  U.S.  positions  in  preparation  for. 
the  40th  Session  of  the  International 
Maritime  Organization  (IMO) 
Subcommittee  on  Radiocommunications 
which  is  scheduled.for  January  1995,  at 
the  IMO  headquarters  in  London, 
England. 

Among  other  things,  the  item  of 
particular  interest  is: 

—The  implementation  of  the  Global 
Maritime  Distress  and  Safety  System 
(GMDSS). 

Members  of  the  public  may  attend 
.  these  meetings  up  to  the  seating 
capacity  of  the  rooms.  Interested 
persons  may  seek  information, 
including  meeting  room  numbers,  by 
writing:  Mr.  Ronald  J.  Grandmaison, 
U.S.  Coast  Guard  Headquarters, 
Commandant  (G-TTM),  Room  6311, 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001  or  by  calling:  (202)  267- 
1389. 


connection  with  the  Reorganization, 
were  paid  by  Value-Added. 

8.  At  the  time  of  the  apphcation, 
apphcant  had  no  security  holders, 
assets,  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceedings.  Applicant  is  not  now 
engaged  in,  and  does  not  propose  to 
engage  in,  any  business  activities. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depii  ty  Secretary. 
IFR  Doc.  94-16756  Filed  7-11-94;  8:45  am] 
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PEPARTMEffT  OF  STATE 

[Public  Notice  2033]    - 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea 
Working  Group  on 
Radiocommunications;  Meetings 

"The  Working  Group  on 
Radiocommunications  of  the 
Subcommittee  on  Safety  of  Life  at  Sea 
will  conduct  open  meetings  at  9:30  AM 
on  Thursday,  September  15,  Thursday, 
October  20,  Thursday,  November  17, 
and  Thursday,  December  15. 1994. 
Meetings  previously  scheduled  for 
September  28  and  October  26, 1994,  are 
canceled.  These  meetings  will  be  held 
in  the  Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street,  S.W.,  VVashington,  DC  20950. 
The  purpose  of  these  meetings  is  to 
discuss  the  papers  received  and  the 
draft  U.S.  positions  in  preparation  for 
the  40th  Session  of  the  International 
Maritime  Organization  (IMQ) 
Subcommittee  on  Radiocommunications 
which  is  scheduledfor  January  1995,  at 
the  IMO  headquarters  in  London, 
England. 

Among  other  things,  the  item  of 
particular  interest  is: 

—The  implementation  of  the  Global 
Maritime  Distress  and  Safety  System 
(GMDSS). 

Members  of  the  public  may  attend 
.  these  meetings  up  to  the  seating - 
capacity  of  the  rooms.  Interested 
persons  may  seek  information, 
including  meeting  room  numbers,  by 
writing:  Mr.  Ronald  J.  Grandmaison. 
U.S.  Coast  Guard  Headquarters, 
Commandant  (G-TTM),  Room  6311, 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001  or  by  calling:  (202)  267- 
1389. 


Dated:  June  28, 1994. 
Marie  Murray, 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

IFR  Doc.  94-16743  Filed  7-11-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Environmental  Impact  Statement; 
North  Carolina  Global  TransPark 
Located  at  the  Kinston  Regional 
Jetport;  Kinston,  North  Carolina 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  Federal  Aviation 
Administration  in  cooperation  with  the 
U.S.  Army  Corps  of  Engineers 
announces  that  it  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  North  Carolina  Global 
TransPark  (GTP)  located  at  the  Kinston 
Regional  Jetport. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Roberts,  Federal  Aviation 
Administration,  Atlanta  Airports 
District  Office,  1680  Phoenix  Parkway, 
Suite  101,  College  Park,  GA  30349  (404) 
994-5306. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  in 
cooperation  with  the  U.S.  Army  Corps 
of  Engineers  will  prepare  an 
environmental  impact  statement  for  the 
Global  TransPark  and  Section  404 
Permit  application.  The  EIS  will 
investigate  the  expansion  of  the  existing 
Kinston  Regional  Jetport  to 
accommodate  the  GTP.  The  proposed 
improvements  consist  of  providing  for 
the  construction  and  operation  of  a  new 
11,500-foot  runway,  together  with 
related  taxiways,  and  other  related 
facilities,  along  with  land  acquisition 
and  land  use  planning.  The  proposed 
project  also  includes  other  primary 
infrastructure,  such  as  roadway 
improvements,  areas  for  industrial 
development  and  a  central  cargo  facility 
to  move  products  in  and  out  of  the 
complex. 

The  EIS  is  anticipated  to  address 
impacts  on  wetlands,  historic 
properties,  and  so  forth. 

The  EIS  will  also  evaluate  cumulative 
impacts  anticipated  to  occur  as  a  result 
of  the  implementation  of  other 
foreseeable  improvements  at  the  GTP  in 
the  future. 

The  North  Carolina  Global  TransPark* 
Authority  (Authority)  issued  a  Request 
For  Proposals  inviting  local 
governments  and  other  public  and/or 


private  groups  interested  in  being  the 
site  for  GTP  to  present  written  proposals 
of  their  qualifications  of  the  site  and 
surrounding  area.  The  RFP  requested 
that  the  proponent  furnish  information 
.  on  environmental  factors  as  well  as 
services,  quality  of  life,  zoning  and 
permitting,  and  financial  participations 
on  the  site  and  area.  Eleven  proposals 
were  received  and,  following  an 
extensive  review,  the  Lenoir  County  site 
(Kinston  Regional  Jetport)  was 
identified  as  the  preferred  site.  An 
Airport  Master  Plan  was  developed  for 
the  GPT  which  investigated  several 
runway  layouts  and  a  draft 
environmental  assessment  was  prepared 
and  coordinated  with  Federal  and  state 
environmental  agencies  for  their  review 
and  comments. 

PUBLIC  SCOPING:  The  Federal  Aviation 
Administration  and  the  U.S.  Army 
Corps  of  Engineers  will  hold  a  scoping 
meeting  to  solicit  input  from  Federal, 
state  and  local  agencies  which  have 
jurisdiction  by  law  or  have  specific 
expertise  with  respect  to  any 
environmental  impacts  associated  with 
the  project.  In  addition,  the  public  may 
submit  written  comments  on  the  .scope 
of  the  environmental  study  to  the 
address  identified  in  FOR  FURTHER 
INFORMATION  CONTACT.  A  Public  Notice 
issued  at  a  later  date  will  provide  the 
date,  time  and  place  of  the  scoping 
meeting  and  the  period  for  written 
comments. 

Issued  in  Southern  Region.  Atlanta. 
Geoi^gia.  June  28. 1994. 
Samuel  F.  Austin. 

Manager.  Atlanta  Airports  District  Office. 
IFR  Doc  94-16830  Filed  7-11-94;  8:45  ami 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Morgantown  Municipal  (Hart  Field) 
Airport,  Morgantown,  WV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Morgantown 
Municipal  (Hart  Field)  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFRPart  158). 


35556 


le 


DATES:  Comment' 
or  before  August 

ADDRESSES:  Comiti 
application  may 
in  triplicate  to  th« 
address:  Mr.  Elon^ 
Airports  Field 
building,  469  Air^rt 
West  Virginia 

In  addition,  on; 
comments  submif  ed 
be  mailed  or  deli 
Airport  Manager 
Morgantown  at 
Hart  Field.  Morga^t 
26505. 

Air  carriers  anc 
may  submit  copie  5 
previously  provi 
Morgantown  und 
FOR  FURTHER 
Mr.  Elonza  Tume  ■ 
Beckley  Airports 
Terminal  buildinj 
Beaver.  West  Virg 
304-252-6216). 
reviewed  in  perso  i 
location. 


25ai3-6216. 
copy  of  any 

to  the  FAA  must 
\  ered  to  Mr.  Bill  Flutt. 
or  the  City  of 
following  address: 
own.  West  Virginia 


the 


ced 


INFOI IMATION 


Tie 


aid 
a) 
reveni  le 


aid 


SUPPLEMENTARY 
proposes  to  rule 
comment  on  the 
and  use  the 
Morgantown  Mun 
Airport  under  the 
Aviation  Safety 
Act  of  1990  (Title 
Budget  Reconcilif 
(Public  Law  101- 
the  Federal  Aviat 
CFR  Part  158). 

On  May  25. 199Jl 
determined  that 
impose  and  use 
submitted  by  the 
was  substantially 
requirements  of  § 
The  FAA  will  a. 
apphcation.  in  w 
than  September 

The  following  h 
the  application. 
Level  of  the  pro 
Proposed  charge  e 

1,1994 
Proposed  charge 

September  30. 
Total  estimated  PflC 


tie 


Brief  descriptior 
The  PFC  funds  wi 
the  local  share  of 
proposed  AIP  projects 
—Re-roof  South  T  i 
— Construct  Publi( 

North  Terminal 
—Purchase  ARFF 
— Public  Parking 
— Short  Terminal 
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must  be  received  on 

1,  1994. 

ents  on  this 
mailed  or  delivered 

FAA  at  the  following 
Turner.  Beckley 
i.  Main  Terminal 
Circle,  Beaver, 


foreign  air  carriers 
of  vrritten  comments 

to  the  City  of 
r§  158.23  of  Part  158. 

CONTACT: 
,  Project  Manager, 
ield  Office,  Main 
.  469  Airport  Circle, 
nia  25813-6216  (Tel. 
application  may  be 
at  this  same 


INfORMATtON:  The  FAA 
invites  public 
plication  to  impose 

from  a  PFC  at 
cipal  (Hart  Field) 
provisions  of  the 

Capacity  Expansion 

LX  of  the  Omnibus 

ion  Act  of  1990) 

!  08)  and  Part  158  of 

ipn  Regulations  (14 


the  FAA 
application  to 
revenue  from  a  PFC 
ity  of  Morgantown 
:omplete  within  the 
158.25  of  Part  158. 
pp  rove  or  disapprove  the 
or  in  part,  no  later 
.1994. 
a  brief  overview  of 


tie 
the 


hole  I 

i: 


po^  PFC:  $2.00 

fecUve  date:  October 

8  (piration  date: 
1399 


revenue:  $223,000 
of  proposed  projects: 
1  be  utilized  to  fund 
following 


miinal 
Facilities  within 


/ehicle 

lansion 
'arking  Area 


— Sealcoat  to  Asphalt  Surface  of  Aircraft 

Parking  Ramp 
— Construct  Baggage  Handling  System 
— Rehabilitate  Taxiway  A  North  (Impose 

Only) 
— Construct  Parallel  Taxiway  for 

Runway  5/23  (Impose  Only) 
— Purchase  Snow  Removal  Equipment 

(Impose  Only) 
— Overlav  Taxiway  A  South  (Impose 

Only)  ■ 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airport  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica. 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Morgantown,  West  Virginia. 

Issued  in  lamaica.  New  York  State  on  July 
1.1994. 

A.H.  DeGraw, 

Acting  Manager.  Airports  Diiision.  Eastern 
Region. 

IFR  Doc.  94-16831  Filed  7-11-94;  8:45  ami 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenues 
From  a  Passenger  Facility  Charge 
(PFC)  at  Tompkins  County  Airport, 
Ithaca,  NY 

agency:  Federal  Aviation 
Admini-stration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenues  from  a  PFC  at  Tompkins 
County  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  11,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  New  York  Airports  District 
Office.  181  South  Franklin  Avenue, 
Room  315,  Valley  Stream,  New  York 
11581. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  Mr.  Robert  A. 
Nicholas,  Airport  Manager  of  the 
Tompkins  County  Airport,  at  the 
following  address:  County  of  Tompkins, 
320  North  Tioga  Street.  Courthouse, 
Ithaca.  NY  14850. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Tompkins 
County  Airport  under  §  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:      . 
Philip  Brito,  Manager,  New  York 
Airports  District  Office  181  South 
Franklin"  Avenue,  Room  315.  Valley 
Stream,  New  York.  11581.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenues  from  a  PFC  at 
Tompkins  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  June  3, 1994,  the  FAA  determined 
that  the  application  to  impose  a  PFC 
submitted  by  The  County  of  Tompkin.s, 
New  York  v/as  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  September  28. 
1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  January 

1,1993 
Proposed  charge  expiration  date: 

December  31.  2003 
Total  estimated  PFC  revenue: 

$3,850,000 
Brief  description  of  proposed  project(s): 

— Construct  New  Passenger  Terminal 
including  access  road.  Ramp  and 
taxiway  modifications,  relocation  of 
T-hangars,  site  preparation  and 
utilities  relocation. 

— Construct  800'  extension  to  Runway 
6/24  including  extension  of  parallel 
Taxiway  and  Distance  to  go  signs. 

— Purchase  New  Snow  Plow 

—Extend  ARFF  storage  building 

— Overlay  Runway  14/32 

Class  or  classes  of  air  carriers  ivhich 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  operators  filing  FAA  1800- 
31 

Any  person  may  inspect  the 
application  in  person  at  the  F,\A  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 


regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  Intematicmal  Airport.  Jamaica, 
New  York  11430. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  The  County  of 
Tompkins. 

Issued  in  New  York  City,  New  York,  on 
June  27,  1994. 

A.H.  DeGraw, 

Acting  Manager,  Airport  Division,  Eastern 
Begion. 

IFR  Doc.  94-16832  Filed  7-11-94;  8:45  ami 

BILUNO  CODE  49ia-t3-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Altus  Federal  Savings  Bank,  Mobile, 
Mabama;  Replacement  of  Conservator 
With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5  (d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Altus  Federal  Savings 
Bank,  Mobile,  Alabama  ("Association"), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
May  20, 1994. 

Dated:  July  6, 1994. 

By  the  Office  of  Thrift  Supervision,' 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc.  94-16799  Filed  7-11-94;  8:45  am) 
BILLING  CODE  «72IM»-M 


Columbia  Banking  Federal  Savings 
Association,  Rochester,  NY; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners*  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Columbia  Banking  Federal 
Savings  Association,  Rochester,  New 
York  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  June  3. 
1994. 

Dated:  July  6,  1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White,  [ 

Corporate  Technician.  I 

(FR  Doc.  94-16796  Filed  7-11-94;  8:45  ami 

BILLING  CODE  e72«-01-M 


regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport.  Jamaica. 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  The  County  of 
Tompkins. 

Issued  in  New  York  City,  New  York,  on 
June  27,  1994. 

A.H.  DeGraw, 

Acting  Manager,  Airport  Division.  Eastern 
Eegion, 

IFR  Doc.  94-16832  Filed  7-11-94;  8:45  ami 

BILLING  CODE  49ia-13-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Altus  Federal  Savings  Bank,  Mobile, 
Alabama;  Replacement  of  Conservator 
With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5  (d)(2)  of  the 
Home  Chvners'  Loan  Act.  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Altus  Federal  Savings 
Bank,  Mobile,  Alabama  ("Association"), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
May  20, 1994. 

Dated:  July  6, 1994. 

By  the  Office  of  Thrift  Supervision,' 
Kimberly  M.  White, 
Corporate  Technician. 
(PR  Doc.  94-16799  Filed  7-11-94;  8:45  am) 
BILLING  CODE  672»-0>-M 


Columbia  Banking  Federal  Savings 
Association,  Rochester,  NY; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Columbia  Banking  Federal 
Savings  Association,  Rochester,  New 
York  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Recejver  for  the  Association  on  June  3, 
1994. 

Dated:  July  6,  1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  94-16796  Filed  7-11-94;  8:45  am) 

BILLING  CODE  6720-01-M 
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Cooper  River  Federal  Savings 
Association,  North  Charleston,  South 
Carolina;  Replacement  of  Conservator 
With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  §  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Cooper  River  Federal 
Savings  Association,  North  Charieston, 
South  Carolina  ("Association"),  with 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  June  3, 
1994. 

Dated:  July  6, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  While. 
Corporate  Technician. 
[FR  Doc.  94-16798  Filed  7-11-94;  8:45  am) 

BILUNG  CODE  8720-01-M 


Encino  Savings  Bank,  FSB,  Van  Nuys, 
California;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5  (d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Encino  Savings  Bank.  FSB. 
Van  Nuys,  California  ("Association"), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
June  3,  1994. 

Dated:  July  6, 1994. 
By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 

Corporate  Technician. 

IFR  Doc.  94-16797  Filed  7-11-94;  8:45  am) 

BILLING  CODE  672(M)1-M 


Franklin  Federal  Savings  Association, 
Ottawa,  Kansas;  Replacement  of 
Conservator  VJ'tth  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Sup)ervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Franklin  Federal  Savings 
Association,  Ottawa,  Kansas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  June  10, 1994. 

Dated:  July  6, 1994. 


By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Technician. 
(FR  Doc.  94-16795  Filed  7-11-94;  8:45  am) 

BILLING  CODE  e720-01-M 


John  Hanson  Federal  Savings  Bank, 
Beltsville,  MD;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  John  Hanson  Federal 
Savings  Bank,  Behsville,  Maryland 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  June  10.  1994. 

Dated:  July  6.  1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
(FR  Doc.  94-16802  Filed  7-11-94;  8:45  am| 

BILUNG  CODE  6720-01-M 


Ukrainian  Federal  Savirrgs  A  Loan 
Association,  Philadelphia, 
Pennsylvania;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners"  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Ukrainian  Federal  Savings 
&  Loan  Association,  Philadelphia, 
Pennsylvania  ("Association"),  with  the 
Resolution  Trust  Corporation  3S  sole 
Receiver  for  the  Association  on  June  24, 
1994. 

Dated:  July  6. 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Do<:.  94-16793  Filed  7-11-94;  8:45  am] 

BILLING  CODE  e720-01-M 


United  Federal  Savings  Association  of 
Iowa,  Des  Moines,  Iowa;  Replacement 
of  Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act.  the  Office  of 
the  Thrift  Suftervision  has  duly  replaced 
the  Resolution  Trust  Corporation  as 
Conservator  United  Federal  Savings 
Association  of  Iowa,  Des  Moines,  Iowa 
("Association"),  with  the  Resolution 
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Trust  Corporation  as 
the  Association  on 


i  ole  Receiver  for 
24, 1994. 


)u?e 

Dated:  July  6. 1994. 

By  the  Office  of  ThriftlSitpervision 
Kimberiy  M.  While, 
Corporate  Technician. 
|FR  Doc  94-16794  FilP(| : 
BILUNC  COO€  S72(M>1-M 


IAC-44;  OTS  No.  02407 

Forrest  City  Savings  &  Loan 
Association,  F.A.,  Forrest  City,  AR; 
Approval  of  Convers  on  Application 


7-n-94;8:45anil 


givtjn 


Notice  is  hereby 
10.  1994.  the  Deputy 
Corporate  Activities 
Thrift  Supervision,  or 
acting  pursuant  to  de 
approved  the  appl 
Savings  and  Loan 
Forrest  City.  Arkansas 
stock  form  of  crganisi 
application  are  avai 
at  the  Information 
Office  of  Thri  ft  Su 
Street.  NW..  Wasliing 
the  Midwest  Regional 
Thrift  Supervision,  li 
Carpenter  Freewav.  S 
Texas  75039. 


that  on  |une 
i  Assistant  Director, 
ivision.  Office  of 
her  designee, 
ated  authority, 
of  Forrest  C:ity 
ition.  F.A.. 
,  convert  to  the 
ion.  Copies  of  the 

for  inspection 
ices  Division. 
1700  G 
I  on.  DC  20552.  and 
Office,  Office  of 
I  VV.  John 
ite  600.  Irving. 


ti 


ligi 
icat  on 
Assxii 


la  >le 
Seri^ 
per  rision. 


Ddtbd:  July  7.  1«94. 

By  thf!OfriceofThriftf>uprr\isi<»ii 
Kimberiy  M.  White. 
Corporate  Technician 
IFR  Dix:  94-16801  FiJt-.^r-  1 1-^4:  8.4S  ami 

nUJNG  CODE  B720-01-M 


(AC-^43:  OTS  No.  05704 

Jefferson  Federal  Mutual 
Company,  G.'etna,  LA 
Conversion  Applicati  )n 


,  orh 


Notice  is  hereby  giv|;n 
30. 1994.  the  Deputy 
Corporate  Activities 
Thrift  Supervision 
ading  pursuant  to  del 
approved  the  applicat 
Federal  Mutual  Holdi 
Gretna.  Louisiana,  coivert 
form  of  organization, 
application  are  availa 
at  the  Information  Ser  / 
Office  of  Thrift  Super  • 
Street.  NW..  WashinglJQi 
the  Midwest  Regionial 
Thrift  Supervision, 
Carpenter  Freeway,  S 
Texas  75039. 

Dated:  July  7.  t<)M4. 


122 


Holding 
;  Approval  of 


that  on  June 
i  issistant  Director, 
vision.  Office  of 
"jcr  designee, 
sgated  authority, 
on  of  Jefferson 
ig  Company, 

to  the  stock 
Copies  of  the 
le  for  inspection 
ices  Division, 
ision,  1700  G 
n.  DC  20552.  and 
Office.  Office  of 
W.  John 
lie  600.  Irving. 


By  the  Office  of  Thrift  Supervision. 
Kimberiy  M.  White, 
Corporate  Technician. 
jFR  Doc.  94-16800  Filed  7-11-94;  8:45  ami 

BH.UNO  CCOE  STaft-OI-M 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  July  13  in 
Room  600,  301  4th  Street.  S.W.. 
Washington.  D.C.  from  9:45  a.m.-12:00 
p.m. 

The  Commission  will  meet  with  Betty 
Tseu.  Director,  China  Service.  Voice  of 
America;  John  Harbaugh,  China  Service, 
Voice  of  America;  George  Beasley. 
Director,  Office  of  East  Asia  and  Pacific 
Affairs;  Richard  Stites.  China  Desk 
Officer.  Office  of  East  Asia  and  Pacific: 
Affairs;  James  R.  Lilley.  former  U.S. 
Ambassador  to  China;  David  M. 
Lampton,  President,  National 
Committee  on  U.S.-China  Relations; 
Peter  Geithner,  Director,  Asia  Programs, 
Ford  Foundation;  and  Richard  Bush, 
aide  to  Congressman  Lee  Hamilton  (D- 
IN).  Participants  v/ill  discuss  USIA's 
policies  and  programs  in  China.  U.S. 
broadcasting  to  China,  and  how  NGO.s 
contribute  to  democratization  and 
support  for  civil  society  in  China. 
FOa  FURTHER  INFORMATION:  Please  call 
Betty  Hayes.  (202)  619-4468.  if  you  are 
interested  in  attending  the  meeting. 
Space  is  limited  and  entrance  to  the 
building  is  (uritrolled. 

Diited:  July  6.  1994. 
Rose  Royal, 
Management  Analyst. 
IFR  Doc.  94-16744  Filod  7-1  l-«M:  8:4.S  .im| 

8H.UNG  CODE  8230-01-M 


OFFICF.  OF  THE  UNJTED  STATES 
TRADE  REPRESENTATIVE 

[DocKet  No.  301-92] 

Identification  of  Priority  Foreign 
Country  and  Initiation  of  Section  302 
Investigation 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  the  identification  of 
China  as  a  priority  foreign  country 
pursuant  to  section  182(c)  of  the  Trade 
Act  of  1974.  as  amended  (Trade  Act), 


the  initiation  of  an  investigation 
pursuant  to  section  302(b)(2)(A)  of  the 
Trade  Act,  and  request  for  public 
comment. 

SUMMARY:  Pursuant  to  sectioa  182(c)  of 
the  Trade  Act  (19  U.S.C.  2242),  the 
USTR  has  identified  China  as  a  priority 
foreign  country  based  on  its  failure  to 
provide  adequate  and  effective 
protection  of  intellectual  property  rights 
and  fair  and  equitable  market  access  to 
persons  relying  on  intellectual  property 
protection.  Pursuant  to  section 
302(b)(2)(A)  of  the  Trade  Act  (19  U.S.C. 
2412(b)(2)(A)),  the  USTR  has  initiated 
an  investigation  of  the  acts,  policies  and 
practices  that  led  to  the  identification  of 
China  as  a  priority  foreign  country. 

EFFECTIVE  DATE:  The  USTR's 
identification  of  China  and  initiation  of 
the  related  investigation  took  place  on 
June  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:. 
Lee  Sands,  Deputy  Assistant  USTR  for 
China  and  Mongolian  Affairs  (202)  39.'j- 
5050,  Deborah  Lehr,  Director  for  China 
and  Mongolian  Affairs  (202)  395-5050, 
or  Thomas  Robertson,  Assistant  General 
Counsel  (202)  39.5-6800.  600  17th 
Street,  N.W..  Washington.  D.C-  20506. 
SUPPLEMENTARY  INFORMATION:  Section 
182(a)  of  the  Trade  Act  requires  the 
USTR  annually  to  identify  foreign      i 
countries  that  deny  adequate  and 
effective  protection  or  enforcement  of 
intellectual  property  rights  or  that  deny 
fair  and  equitable  market  access  to 
persons  that  rely  on  intellectual 
property  protection.  On  April  30.  1994, 
the  USTR  identified  China  as  being 
among  the  group  of  36  foreign  countries 
that  fall  into  this  category.  At  that  time, 
the  USTR  noted  that  China's  failures  in 
this  regard  were  particularly 
problematic,  and  that  its  status  under 
special  301  would  be  reviewed  again  in 
60  days.  A  U.S.  government  interagency 
team  traveled  to  China  in  June  to  seek 
elimination  or  modification  of  the  acts, 
policies,  and  practices  of  concern,  but 
found  little  movement  from  the  Chinese 
government  on  these  issues. 

Section  182(c)  of  the  Trade  Act 
permits  the  USTR  at  any  time  during  the 
year  to  identify  as  priority  foreign 
countries  those  trading  partners  that 
have  the  most  onerous  or  egregious  acts, 
policies,  and  practices  that  have  the 
greatest  adverse  impact  (actual  or 
potential)  on  relevant  U.S.  products. 
Section  302(b)(2)(A)  of  the  Trade  Act 
requires  the  initiation  of  an 
investigation  of  the  acts,  policies,  and 
practices  which  were  the  basis  for  the 
priority  foreign  country  identification 
unless  the  acts,  policies,  and  practices 
are  already  the  subject  of  an 
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investigation  or  action  under  the  section 
301  provisions  of  the  Trade  Act. 

Because  of  the  severe  problems  with 
intellectual  property  protection  and 
market  access  for  persons  that  rely  on 
intellectual  property  protection  in 
China,  and  the  unwillingness  of  the 
Chinese  government  to  address  these 
problems  through  productive 
consuhations  over  the  last  60  days,  the 
USTR  has  designated  China  a  priority 
foreign  country  and  has  initidted  an 
investigation  under  section  301  of  the 
Trade  Act  of  its  acts,  policies,  and 
practices  in  this  area. 

While  China  has  implemented  most  of 
its  commitments  under  the  1992 
Memorandum  of  Understanding 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  People's  Republic  of  China  on  the 
Protection  of  Intellectual  Property,  it  has 
failed  to  create  an  effective  intellectual 
property  rights  enforcement  regime. 
Copyright  piracy  in  China  is  particularly 
acute,  and  trademark  infringement 
remains  a  serious  concern,  with  little 
indication  of  their  willingness  to 
address  these  problems.  Appropriate 
implementation  of  China's  new  patent 
law  and  administrative  protection 
program  for  pharmaceuticals  and 
agricultural  chemicals  is  also  of 
concern.  Particular  problems  with 
China's  present  enforcement  regime 
include,  among  other  things,  internally 
inconsistent  laws;  a  lack  of  transparency 
in  the  enforcement  structure;  a  lack  of 
protection  for  existing  works;  gajjs  in 
responsibihty  in  the  enforcement 
structure;  a  lack  of  consistent 
application  of  the  laws  throughout  the 
central,  provincial  and  local 
governments;  a  lack  of  funding,  training 
and  education;  the  absence  of  clear  and 
effective  criminal  penalties;  possible 


investigation  or  action  under  the  section 
301  provisions  of  the  Trade  Act. 

Because  of  the  severe  problems  with 
intellectual  property  protection  and 
market  access  for  persons  that  rely  on 
intellectual  property  protection  in 
China,  and  the  unwillingness  of  the 
Chinese  government  to  address  these 
problems  through  productive 
consultations  over  the  last  60  days,  the 
USTR  has  designated  China  a  priority 
foreign  country  and  has  initidted  an 
investigation  under  section  301  of  the 
Trade  Act  of  its  acts,  policies,  and 
practices  in  this  area. 

While  China  has  implemented  most  of 
its  commitments  under  the  1992 
Memorandum  of  Understanding 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  People's  Repubhc  of  China  on  the 
Protection  of  Intellectual  Property,  it  has 
failed  to  create  an  effective  intellectual 
property  rights  enforcement  regime. 
Copyright  piracy  in  China  is  particularly 
acute,  and  trademark  infringement 
remains  a  serious  concern,  with  little 
indication  of  their  willingness  to 
address  these  problems.  Appropriate 
implementation  of  China's  new  patent 
law  and  administrative  protection 
program  for  pharmaceuticals  and 
agricultural  chemicals  is  also  of 
concern.  Particular  problems  with 
China's  present  enforcement  regime 
include,  among  other  things,  internally 
inconsistent  laws;  a  lack  of  transparency 
in  the  enforcement  structure;  a  lack  of 
protection  for  existing  works;  gap>s  in 
responsibihty  in  the  enforcement 
structure;  a  lack  of  consistent 
application  of  the  laws  throughout  the 
central,  provincial  and  local 
governments;  a  lack  of  funding,  training 
and  education;  the  absence  of  clear  and 
effective  criminal  penalties;  possible 
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conflicts  of  interest;  burdensome  and 
discriminatory  agency  requirements; 
overly-broad  compulsory  licensing 
provisions;  a  failure  of  enforcement 
authorities  to  coordinate;  and  the 
absence  of  an  effective  border  control 
mechanism. 

China  also  fails  to  provide  fair  and 
equitable  market  access  for  persons  who 
rely  on  intellectual  property  protection. 
The  most  serious  market  access 
problems  are  found  in  the  areas  of 
audiovisual  products,  sound  recordings, 
and  published  written  materials. 
Particular  concerns  include  a  hidden 
system  of  internal  quotas,  a  lack  of 
transp)arency,  a  lack  of  consistency  in 
application,  monopoly  control  over  the 
importation  and  distribution  of  products 
embodying  intellectual  property,  and  a 
prohibition  on  the  production  or 
distribution  of  products  embodying 
intellectual  property  that  is  not  related 
to  the  content  of  those  products. 

Pursuant  to  section  303(a)  of  the 
Trade  Act.  USTR  has  requested 
consultations  with  the  Chinese 
government  concerning  the  issues  under 
investigation.  USTR  will  seek 
informetion  and  advice  from  the 
appropriate  committees  established 
pursuant  to  section  135  of  the  Trade  Act 
in  preparing  the  U.S.  presentations  for 
such  consultations. 

Within  6  months  after  the  date  on 
which  this  investigation  was  initiated 
(i.e.,  on  or  before  December  30, 1994). 
pursuant  to  section  304  of  the  Trade 
Act,  the  USTR  must  determine  on  the 
basis  of  the  investigation  and  the 
consultations,  whether  any  act,  policy 
or  practice  described  in  section  301  of 
the  Trade  Act  exists  and,  if  that 
determination  is  affirmative,  decide 
what  action,  if  any,  to  take  under 
section  301  of  the  Trade  Act.  The 


deadline  for  making  those 
determinations  may  be  extended  up  to 
.  9  months  after  the  initiation  of  the 
investigation  if  the  USTR  determines 
that  certain  conditions  are  met. 

Requirements  for  Submissions 

Interested  persons  are  invited  to 
submit  written  comments  on  the  acts, 
policies  or  practices  of  the  Chinese 
government  that  are  the  subject  of  this 
investigation,  the  amount  of  burden  or 
restriction  on  US.  commerce  caused  by 
these  acts,  policies  or  practices,  and  the 
determinations  required  under  section 
304  of  the  Trade  Act. 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  and  are  due 
no  later  than  12  noon.  Monday.  August 
8, 1994.  Comments  must  be  in  English 
and  provided  in  twenty  copies  to: 
Chairman,  section  301  Committee, 
Room  223,  USTR.  600  17th  St..  NW., 
Washington.  DC  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-92)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "Business  Confidential"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  on  each  of  the  twenty  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  will  be  placed 
in  the  Docket  open  to  public  inspectioiL 
Irving  A.  Wiliiaason, 
Chairman,  Section  301  Committee. 
IFR  Doc.  94-16826  Filed  7-11-94;  8:45  am) 
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Sunshine  Act  Meetings 


This  section  of  ttie  FEpERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  SJ  2b(e)(3). 


FEDERAL  ENERGY  REOULATORY 
COMMtSS^ON 


The  following  no  ice 
published  pursuant 
the  Government  in 
(Pub.  L  No.  94-40gl) 


of  meeting  is 
to  Section  3(a)  of 
he  Sunshine  Act 
5  U.S.C.  552b: 


DATE  AND  TIME:  July 


13.  1994.  10.00  a.m. 


PtJVCE:  825  North  Capitol 
Room  9306.  Washi 


rgt 


STATUS:  Open. 
MATTERS  TO  BE  i 


con;  jdereo 


(n 


'Note:  Items  listed 
ileleted  without  furth^  notice. 


F01 


CONTACT  PERSON 
Lois  D.  Cashell 
(202) 208-0400.  Foi 
items  stricken  from 
meeting,  call  (202) 

This  is  a  list  of 
considered  by  the 
not  include  a  listing 
relevant  to  the  item 
however,  all  public 
examined  in  the 
Information  Center, 


MORE  INFORMATION: 
Se<^tary.  Telephone 
a  recording  listing 
or  added  to  the 
; 08-1627. 

mi  itters  to  be 
Commission.  It  does 
of  all  papers 
on  the  agenda; 
documents  may  be 
Reference  and 


and  Docket  No.  E- 
Jtility  Distict  Na  2  of 
ington 

I.  Geoffrey  Shadroui 

8.  019  and  020.  Ohio 


Consent  Agenda — Hydro 

luly  13.  1994.  Regulgryvleet 

CJ^H-1. 
Docket  No.  EL94-32|-001.  Master  Power 
Corporation.  Inc. 

c:ah-2. 

Project  No.  2114-02^ 
9569-004.  Public 
Grant  County.  Wa^h 
CL\H-3. 

I'roject  No.  8459-01 
(AH-4. 
Project  Nos.  2570-0 
Power  Company 
CAH-5. 
Project  No.  3083-061).  Oklahoma 
Municipal  Power  \uthorit\ 

Consent  Agenda — Elet  trie 

CAE-1. 
Docket  No.  ER94-1 
Power  &  Light 
CAE-2. 

Omitted 
C:\E-3. 

Docket  No.  EK94-1 
Country  Electric 
CJKE-i. 


Street,  N.E.. 
on,  DC.  20426. 


:  Agenda, 
the  agenda  may  be 


,  613»h  Meeting— 
ing  (10:00  a.m.) 


31 


9-000.  DtHmarva 
nv 


Coupa 


2  iO-000.  Rayburn 
('  operative.  Inc. 


Docket  No.  ER94-804-001.  Midwest  Power 
Systems.  Inc. 
CL^E-5.  Docket  No.  EL94-24-00t.  Consumer 
Advocate  Division  of  the  Public  Service 
Commission  of  West  Virginia,  Maryland 
People's  Counsel  and  Pennsylvania 
Office  of  Consumer  Advocate  v. 
Allegheny  Generating  Company 
CAE-6. 

Docket  No.  ER93-93  2-001,  Central 
Vermont  Public  Service  Corporation 
CAE-7. 

Omitted 
CAES. 
Docket  No.  ER92-51 7-004,  Southern 
Company  Services,  Inc. 

c:ae-9. 

Docket  No.  EL94-39-001 ,  City  of 
Orangeburg,  South  Carolina  v.  South 
Ciirolina  Electric  &  Gas  Company 
CL\E-10. 

Omitted 
CAE-1 1. 

Docket  No.  EG94-67-000.  Electritidad  De 
Cortes  S.DeR.L. 
CAE-1 2. 
Docket  No.  EG94-66-O00.  Compania  De 
Electricidad  De  Puerto  Plata,  S.A. 
CAE-1 3. 

Docket  No.  EG94-65-000.  1069284  Ontario 
Inc. 

c:ae-i4. 

Omitted 
CAE-1 5. 

Docket  No.  EL94-60-000,  Kansas  City. 

Board  of  Public  Utilities 
Docket  No.  EL94-61-000,  Okanogan 

County  Public  Utility  District 
CAE-16. 

Docket  Nos.  EL94-20-000,  QF92-166-00rt 

and  QF92-167-O03.  Crfjrdonsville 

Energy,  L.P. 
rj\E-17. 

Docket  No.  EL94-69-0O0,  Cogenerators  of 

Southern  California.  Midway-Sunset 

Cogeneration  Company,  Hartior 

Cogeneration  Company,  Kern  River 

Cogeneration  Company  and  Sycamort? 

Cogeneration  Company 
CAE-1 8. 

Docket  No  EL91-32-002.  Power  Authority 

of  the  State  of  New  York  v.  Long  Island 

Lighting  Company 
Docket  No.  EL91-34-002,  Municipal 

Electric  Utilities  Association  of  the  State 

of  New  York  v.  Long  Island  Lighting 

Company 
(:AE-19. 

Docket  No.  EL93-52-000.  VVhol.;sale 

Power  Services.  Ina 

Consent  Agenda — Oil  and  Gas 

Docket  No.  PR94-6-000,  Red  River 
Pipeline,  LP. 
CAC;-2. 
Docket  No.  PR94-7-000.  Associated 
Louisiana  Intrastate  Pipe  Line  Q>mpanv 
CAG-rt. 
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Dotket  No.  PR94-8-O00,  Louisiana 
Intrastate  Gas  Company,  L.L.C. 
CAC^. 
Docket  No.  PR94-9-000.  Michigan 
Consolidated  Gas  Company 
CAG-5. 
Docket  No.  RP94-293-000,  Granite  State 
Gas  Transmission,  Inc. 
CAG-6. 
Docket  No.  TM94-6-4-000,  Granite  State 
Gas  Transmission,  Inc. 
CAG-7. 
Docket  No.  RP94-294-O00,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-8. 
Docket  No.  RP89-161-030.  et  al..  ANR 
Pipeline  Company 
QAG-g. 
Docket  Nos.  RP93-61-003  and  RP93-I76- 

000,  U-T  Offshore  System 
CAG-10. 

Docket  Nos.  RP93-70-003,  CP93-44 1-000 
and  CP75-93-O00,  Black  Marlin  Pipeline 
Company 
CAG-11. 
Docket  Nos.  RP94-1 25-003  and  005.  Texjis 
Gas  Transmission  Corporation 

CAG-12. 

Omitted 
CAG-13. 

Docket  Nos.  RP93-59-003  and  Rl*93-177- 

001,  High  Island  Offshore  System 
CAG-14. 

Docket  No.  RP94-28a-000.  Pacific 
Interstate  Transmission  Company 
CAG-15. 

Omitted 
CAG-16. 

Docket  No.  F.A90-65-002.  Northern  Border 
Pif>eline  Company 
CAG-17. 

Docket  No.  RP85-177-121,  Texas  Eastern 
Transmission  Corporation 
CJ\G-18. 

Docket  No.  RP93-3-011,  NorAm  Gas 
Transmission  Companv 
C\G-19. 
Docket  No.  RP94-1 99-001,  Texas  Gas 
Transmission  Corporation 
CAG-20.  : 

Docket  Nos.  RP94-1 72-002  and  RP94- 
205-002,  Williams  Natural  Cp.s  Company 
CAG-21. 

Omitted 
CAG-22. 

Omitted 
CAG-23. 

Docket  Nos.  OR92-8-004,  OK93-5-002. 
OR94-3-001  and  OR94^-001.  SFPP, 
L.P. 
CAG-24. 

Docket  Nos.  TM91-6-37-002  and  TM92- 
7-37-000,  Northwest  Pipeline 
Corporation 
CAG-25. 
Docket  No.  CP88-391-014, 
Transcontinental  Gas  Pipe  Lme 
Corporation 

c;ac;-26. 
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Docket  No.  RM94-1 8-000.  Removal  of 
Outdated  Regulations  Pertaining  to  the 
Sales  of  Natural  Gas  Production  G 

CAG-27. 
Docket  Nos.  IS92-3-000,  IS93-6-000  and        Q 
IS94-10-000,  Amerada  Hess  Pipeline 
Corporation 
Docket  Nos.  IS92-4-000,  IS93-7-000  and        Cj 
IS94-1 1-000,  ARCO  Transportation 
Alaska,  Inc. 
Docket  Nos.  IS92-5-000,  IS93-8-000  and 
1S94-1 2-000.  BP  Pipelines  (Alaska)  Inc. 
Docket  Nos.  IS92-6-000,  IS93-9-000  and 
1S94-1 4-000,  Exxon  Pipeline  Company 
Docket  Nos.  IS92-7-000,  IS93-10-000. 
IS93-38-000, 1S94-3-000.  IS94-1 3-000 
and  IS94-1 5-000.  Mobil  Alaska  Pipeline 
Company 
Docket  Nos.  IS92-8-000.  IS93-1 1-000  and 
IS94-16-000,  Phillips  Alaska  Pipeline 
Corporation 
Docket  Nos.  1S92-9-O00,  1S93-1 2-000, 
IS94-17-O00  and  IS94-31-000,  Unocal 
Pipeline  Company 
Docket  No.  OR92-2-000,  ARCO  Alaska. 
Ind.  V.  Amerada  Hess  Pipeline 
Qirporation,  et  al. 
Docket  No.  OR92-5-000,  Conoco  Inc.  v. 
Amerada  Hess  Pipeline  Corporation,  et 
al. 
CAG-28. 

Omitted 
CAG-29. 

Omitted 
(:AG-30. 
Docket  No.  MG88-14-003,  Black  Marlin 

Pipeline  Company 
Docket  No.  MG88-7-0G5,  Northern  Natural 

Gas  Company 
Docket  Nos.  MG88-9-006  and  007, 
Transwestem  Pipeline  Company 
C.AG-31. 
Docket  No.  MG94^-000,  Alabama- 
Tennessee  Natural  Gas  Company 
(:.'\G-32. 
Docket  No.  MG88-35-005,  Northern 

Border  Pipeline  Company 
Docket  No.  MG88-47-006.  Texas  Gas 
Transmission  Corporation 
rAG-33. 

Docket  Nos.  CP92-498-000  and  004, 
Trunkline  Gas  Company 
t;AG-34. 
Docket  Nos.  CP93-57-002  and  CP92-189- 
002,  Superior  Offshore  Pipeline 
Company 
CAG-35. 
Docket  No.  CP93-79-003,  Mid  Louisiana 
Ga";  Company  and  Fairbanks  Gathering 
Company 
CAG-36. 
Docket  No.  CP93-326-O01 ,  Epstern 

American  Energy  Corporation 
Docket  No.  CP93-328-001,  Columbia  Gas 
Transmission  Corporation 
CAG-37. 
Docket  No.  CP93-361-O02,  SunShine 
Interstate  Transmission  Company 
(^AG-38. 
Docket  No.  CP94-36-001 .  Arkla  Gathering 
Services  Company 
(:ACr-39. 
Docket  No.  CP94-68-001,  Transcontinental 
-  Gas  Pipe  Line  Corporation 
(  :AG-40. 
Docket  No.  CP93-147-001,  Williams 
Natural  Gas  Q)mpany 
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Docket  No.  RM94-1 8-000.  Removal  of 

Outdated  Regulations  Pertaining  to  the 

Sales  of  Natural  Gas  Production 
CAG-27. 
Docket  Nos.  IS92-3-000,  IS93-6-O00  and 

IS94-10-000,  Amerada  Hess  Pipeline 

Corporation 
Docket  Nos.  IS92-4-000,  IS93-7-000  and 

IS94-1 1-000,  ARCO  Transportation 

Alaska,  Inc. 
Docket  Nos.  IS92-5-000, 1S93-8-00G  and 

IS94-1 2-000.  BP  Pipelines  (Alaska)  Inc. 
Docket  Nos.  IS92-6-000, 1S93-9-000  and 

IS94-14-000.  Exxon  Pipeline  Company 
Docket  Nos.  IS92-7-000,  IS93-10-000, 

IS93-38-000, 1S94-3-000, 1S94-1 3-000 

and  IS94-1 5-000.  Mobil  Alaska  Pipeline 

Company 
Docket  Nos.  IS92-8-O00,  IS93-1 1-000  and 

IS94-16-000,  Phillips  Alaska  Pipeline 

Corporation 
Docket  Nos.  IS92-9-O00, 1S93-1 2-000, 

IS94-1 7-000  and  IS94-31-O00,  Unocal 

Pipeline  Company 
Docket  No.  OR92-2-000,  ARCO  Alaska, 

Ind.  V.  Amerada  Hess  Pipeline 

Qirporation,  et  al. 
Docket  No.  OR92-5-000,  Conoco  Inc.  v. 

Amerada  Hess  Pipeline  Corporation,  et 

al. 
CAG'28. 

Omitted 
CAG-29. 
Omitted 

c:ag-3o. 

Docket  No.  MG88-14-003,  Black  Marlin 

Pipeline  Company 
D<xket  No.  MG88-7-0i05,  Northern  Natural 

Gas  Company 
Docket  Nos.  MG88-9-006  and  007, 
Transwestem  Pipeline  Company 
e.AG-31. 
Docket  No.  MG94^-000,  Alabama- 
Tennessee  Natural  Gas  Coippany 
(:.^G-32. 
Docket  No.  MG88-35-005,  Northern 

Border  Pipeline  Company 
Docket  No.  MG88-47-006,  Texas  Gas 
Transmission  Corporation 
rAG-33. 
Docket  Nos.  CP92-4 98-000  gnd  004, 
Trunkline  Gas  Company    i 
CAG-34.  1 

Docket  Nos.  CP93-57-002  and  CP92-189- 
002,  Superior  Offshore  Pipeline 
Company 
(J\G-35. 
Docket  No.  CP93-79-003,  Mid  Louisiana 
Ga-;  Qompany  and  Fairbanks  Gathering 
Company 
CAG-36. 

Docket  No.  CP93-326-001 ,  Epstern 

American  Energy  Corporation 
Docket  No.  CP93-328-001,  Columbia  Gas 
-     Transmission  Corporation 
CAG-37. 
Docket  No.  CP93-361-O02,  SunShine 
Interstate  Transmission  Cotnpany 
CAG-38.    . 
Docket  No.  CP94-36-001 .  Arkla  Gathering 
Services  Company 
("Arr-39. 
Docket  No.  CP94-68-001,  Transcontinental 
-  Gas  Pipe  Line  Corporation 
(:AG-40. 
Docket  No.  CP93-147-O01,  Williams 
Natural  Gas  Q)mpany 


Docket  No.  CP93-163-001,  Kansas  Gas 
Supply  Corporation 
CAG-41. 

Omitted 
CAG-42. 
Docket  No.  CP93-567-0O0.  Texas  Gas 
Transmission  CorpK)ration 
CAG-43. 
Docket  No.  CP93-281-000,  Paiute  Pipeline 
Company 
CAG-44. 

Docket  No.  CP93-477-O00,  CNG 
Transmission  Corp>oration 
CAG-45. 
Docket  No.  CP94-1 64-000,  Florida  Gas 
Transmission  Company 
CAG-46. 
Docket  No.  CP94-227-000,  Trunkline  Gas 
Company 
CAG-47. 
Docket  Nos.  CP93-431-001  and  000, 
Questar  Pipeline  Company 
CAG-48. 
Docket  No.  CP94-1 07-000,  NorAM  Gas 

Transmission  Company 
Docket  No.  CP94-201-000.  BCF,  Inc. 
CAG-49. 
Docket  No.  CP93-1 98-000,  Big  Sandy  Gas 

Company 
Docket  No.  CP93-200-000,  CNG 
Transmission  O)rporation 
C^G-50. 

Omitted 
(L^G-51. 
Docket  No.  CP93-327-000^  Williams 

Natural  Gas  Company 
Docket  No.  CP93-329-OO0,  Williams  Gas 
Processing-Wamsutter  Company 

Hydro  Agenda 
H-1. 

(A)  Project  NoS.  2436-010,  2447-009, 
2448-016,  2449-008,  2450-006,  2451- 
006,  2452-013.  2453-O04,  2468-006, 
2580-017,  2599-007.  Consumers  Power 
Company.  Order  op  offer  of  settlement. 

(B)  Project  No.  2436-007,  Consumers 
Power  Company.  Order  on  application 
for  new  major  license. 

(C)  Project  No.  2447-008,  Consumers 
Power  Company.  Order  on  application 
for  new  major  license. 

(D)  Project  No.  2448-011,  Consumers 
Power  Company.  Order  on  application 
for  new  major  license. 

(E)  Project  No.  2449-007,  Consumers 
Power  Company.  Order  on  application 

•    for  new  major  license. 

(F)  Project  No.  2450-005,  Consumers 
Power  Company.  Order  on  application 
for  new  major  license. 

(G)  Project  No.  2451-004,  Consumers 
Power  Company.  Order  on  application 
for  new  major  license. 

(H)  Project  No.  2452-007,  Consumers 

Power  Company.  Order  on  application 

for  new  major  license. 
(I)  Project  No.  2453-003,  Consumers  Power 

Company.  Order  on  application  for  new 

major  license. 
0)  Project  No.  2468-003,  Consumers  Power 

Company.  Order  on  application  for  new 

major  license, 
(k)  Project  No.  2580-015,  Consumers 

Power  Company.  Order  on  application 

for  new  major  license. 


(L)  Project  No.  2599-005.  Consumers 
Power  Company.  Order  on  application 
for  new  major  license. 
H-2. 
Project  No.  11090-000.  Tunbridge  Mill 
Corporation.  Order  on  application  for 
minor  license. 
H-3. 

(A)  Project  Nos.  2287-004  and  2288-005. 
Public  Service  Company  of  New 
Hampshire  Project  Nos.  2300-004.  2311- 
004.  2326-004.  2327-005  and  2422-006, 
James  River-New  Hampshire  Electric. 
Inc.  Order  on  applications  for  new 
license. 

(B)  Project  No.  2287-003,  Public  Service 
Company  of  New  Hampshire.  Order  on 
application  for  new  license. 

(C)  Project  No.  2288-004,  Public  Service 
Company  of  New  Hampshire.  Order  on 
application  for  new  license. 

(D)  Project  No.  2300-002,  James  River-New 
Hampshire  Electric,  Inc.  Order  on 
application  for  new  license. 

(E)  Project  No.  2311-001,  James  River-New 
Hampshire  Electric,  Inc.  Order  on 
application  for  new  license. 

(F)  Project  No.  2326-002,  James  River-New 
Hampshire  Electric.  Inc.  Order  on 
application  for  new  license. 

(G)  Project  No.  2327-002.  James  River-New 
Hampshire  Electric.  Inc.  Order  on 
application  for  new  license. 

(H)  Project  No.  2422-004.  James  River-New 
Hampshire  Electric.  Inc.  Order  on 
application  for  new  license. 

.  Electric  Agenda 
E-1. 

Docket  No.  TX94-2-000.  El  Paso  Electric 
Company  and  Central  and  South  West 
Services.  Inc..  as  agent  for  Public  Service 
Company  of  Oklahoma.  West  Texas 
Utilities  Company,  Southwestern 
Electric  Power  Company  and  Central 
Power  and  Light  Company  v. 
Southwestern  Public  Service  Company. 
Whether  the  Commission  should  order 
wheeling  for  El  Paso  under  section  211 
of  the  Federal  Power  Act. 
E-2. 

Docket  No.  EC94-7-000.  El  Paso  Electric 
Company  and  Central  and  South  West 
Services,  Inc. 

Docket  No.  ER94-898-000.  Central  and 
South  West  Services.  Ina  Whether  the 
Commission  should  approve  a  merger 
and  amendment  to  system  agreement 
that  will  allow  El  Paso  to  emerge  from 
bankruptcy  and  become  part  of  Central  & 
Southwest. 
E-3. 

Docket  No.  TX94-3-000.  Minnesota 
Municipal  Power  Agency  v.  Southern 
Minnesota  Municipal  Power  Agency. 
Whether  the  Commission  should  issue  a 
final  order  under  sections  211  and  212 
of  the  Federal  Power  Act  directing 
Southern  Minnesota  Municipal  Power 
Agency  to  provide  transmission  service 
to  Minnesota  Munici[)al  Power  Agency 
and  Establishing  rates,  terms  and 
conditions  of  such  service. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rote  Matters 
l'R-1. 
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Omitted 
//.  Pestructvring  Mai  'en; 

RS-1. 
Reserved 

///.  Pipeline  Certificrife  Matters 
PC-1. 

Reserved 

Dated:  July  6. 19*1 , 
Lois  D.  Cashell, 
Secretory-. 
IFR  Doc.  94-16907  FtJed  7-^94;  8:45  ami 

BILUNG  COOE  6717-01-f 


FEDERAL  COMMUmCt^TIONS 
FCC  To  Hold  Ope 
Meeting,  Thursda) 

The  Federal  Con  imunicat 
Commission  will  hold 
on  the  subjects  listpd 
Thursday,  July  14. 
scheduled  to  comi(ience 
Room  856.  at  1919 
Washington.  DC. 

Item  No..  Bureau 


.  an  i 


c  msii 
iigi 


ifia  it 


1 — Common  Carrier- 
Communications 
Tclecommunicatiojis 
Declaratory 
(b)(4)  and  (d)  of  th( 
(File  No. 

Commission  will 
for  declaratory  rul 
alliance. 

2 — Common  Carrier- 
Part  63  of  the  Comii 
Provide  for  Notifi' 
Carriers  of  Service 
No.  91-273).  Sumriary 
will  consider  actioi  i 
refjorting  requiremi  mts. 

3 — Common  Carrier- 
Interconnection  w 
Company  Facilities 
141).  Summary:  Th 
consider  addressin, 
interconnection 
court's  decision  in 
Companies  v.  FCC. 
June  10. 1994) 


I  cor  I pi 


he  continued  the 
to  allow  the 
ete  appropriate 


This  meeting  ma ; 
following  work  daj 
Commission  to 
action. 

Additional  inToriiati 
this  meeting  may 
Audrey  Spivack  or 
Office  of  Public 
number  (202)  418-i)500 

Dated:  July  7. 1994 
Federal  Communicatt>ns  Commission 
UVera  F.  Maishali. 
Acting  Secretary. 
IFR  Doc.  94-16935  Fi 

BILUNG  COOe  6712-01-M 


b; 


Af  a 


CCMUMiSSION 
Commission 
.July  14.  1994 
ions 
an  Open  Meeting 
below  on 
1994.  which  is 

at  9:30  a.m..  in 
M  Street.  NW., 


Subject 

Title:  MCI 
Corporation  and  British 
'  Joint  Petition  for 
RulingjConcemLng  Section  310 
Communications  Act 
ISP-93-0>3).  Summary:  The 

ider  a  joint  petition 
on  the  MCI  and  BT 


Title:  Amendment  of 

ission's  Rules  to 

ion  by  Common 
disruptions  (CC  Docket 
The  Commission 

on  network  outage 

(Its. 

Title:  Expanded 
h  Local  Telephone 
(CC  Docket  No.  91  - 
!  Commission  will 
,  its  expanded 
poMcy  in  light  of  the 
Sell  Atlantic  Telephone 
No.  92-1619  (DC  Cir. 


on  concerning 
obtained  from 
Susan  Lewis  Sallet. 
irs,  telephone 


ed  7-8-94;  10:39  am| 


BOARD  OF  GOVERNO<«S  OF  THE  FEDERAL 
RESERVE  SYSTEM 


TIME  AND  DATE:  12:00  noon.  Monday. 
July  11. 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W.,  Washington.  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONStOEREO: 

1  Proposed  response  to  the  Department  of 
the  Treasury's  Electronic  Federal  Tax 
Payment  System  Invitation  for  Expressions  of 
Interest.  This  item  was  originally  announced 
for  a  closed  meeting  on  July  7.  1994. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  7, 1994 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  94-16908  Filed  7-8-94:  8:45  ami 

BILUNG  COOE  6210-01-P 

INTERSTATE  COMMERCE  COMMISSION 

TIME  AND  DATE:  10.00  a.m..  Tuesday.  July 

19,  1994. 

PLACE:  Hearing  Room  A,  Interstate 

Commerce  Commission.  12th  and 

Constitution  Avenue,  N.W.. 

Washington.  D.C.  20423. 

STATUS:  The  Commission  will  meet  to 

discuss  among  themselves  the  following 

agenda  items.  Although  the  conference 

is  open  for  the  public  observation,  no 

public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Docket  No.  41191.  West  Texas  Utilities 
Company  v.  Burlington  Northern  Railroad 
Company. 

Finance  Docket  No.  31922  (Sub-No.  1). 
Wisconsin  Central  Ltd. — Purchase 
Exemption — Soo  Line  Bailroad  Company 
Line  Between  Superior  and  Ladysmith,  WI. 

Finance  Docket  No.  32395.  City  of  Stafford. 
Texas  v.  Southern  Pacific  Transportation 
Company. 

Ex  Parte  No.  346  (Sub-No.  30).  Rail  General 
Exemption  Authority— Exemption  of  Rock 
Salt.  Salt. 

Ex  Parte  No.  346  (Sub-No.  31).  Rail  General 
Exemption  Authority— Exemption  of  Grease 
or  ioedible  Tallow,  etc. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Alvin  H.  Brown  or  A. 
Dennis  Watson.  Offic-e  of  Congressional 
and  Press  Services,  Telephone:  (202) 
927-5350,  TDD:  (202)  927-5721. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 
[FR  Doc.  94-16827  Filed  7-7-94: 1:02  pm) 

BILLING  CODE  7036-OI-P 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  PLACE:  9:30  a.m.,  Tuesday.  July 

19. 1994. 

PLACE:  The  Board  Room.  5th  Floor.  490 

L'Enfant  Plaza.  SW..  Washington.  DC 

20594. 

STATUS:  The  first  item  is  open  to  the 

public.  The  last  item  is  closed  to  the 

public  under  Exemption  10  of  the 

Government  in  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

6170A — Marine  Accident  Report:  Grounding 
of  the  Passenger  Vessel  Yorktown  Clipper 
in  Glacier  Bay.  Alaska.  August  18, 1993 

6388 — Opinion  and  Order:  Administrator  v. 
Hampton,  Dockets  SE-13099  and  -12130; 
disposition  of  respondent's  appeal 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Rav 

Smith.  (202)  382-6527. 

Dated:  July  8. 1994. 
Ray  Smith, 

Alternate  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-17014  Filed  7-8-94:  3:53  pm| 

BILUNG  CODE  7533-01 -P 

NUCLEAR  REGULATORY  COMMISSION 

DATES:  Weeks  of  July  11.  18.  25,  and 

August  1, 1994. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  July  11 

Wednesday,  luly  J  3 
2:00  p.m. 
Briefing  on  Investigative  Matters  (Closed — 
Ex.  5  and  7) 

Week  of  July  18— Tentative 

Tuesday,  July  19 

10:00  a.m. 
Briefing  on  Fuel  Cycle  and  Waste 
Management  Activities  in  France  (Public 
Meeting) 

Wednesday.  July  20 
10:30  a.m. 
Discussion  of  Mangement  Issues  (Closed) — 
Ex.  2  and  6) 
3:00  p.m. 
Briefing  on  Proposed  Changes  to  10  CFR 
50.36 — Technical  Specifications  (Public 
Meeting) 
(Contact:  Christopher  Crimes.  301-504- 
1161) 
4:30  p.m. 
Affirmation/Discussion  And  Vote  (Public 
Meeting) 

Thursday.  July  21 
3:00  p.m. 

Briefing  on  Decommissioning  Process 
(Public  Meeting) 

(Contact:  David  Futoma,  301-504-1621) 

Week  of  July  25— Tentative 


Federal  Register  /  Vol.  59, 


There  are  no  meetings  scheduled  for  the 
Week  of  July  25. 

Week  of  August  1— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  1. 

ADDITIONAL  INFORMATION:  By  a  vote  of  3- 
0  (Commissioner  Rogers  not  present)  on 
June  29,  the  Commission  determined 
pursuant  to  U.S.C.  552b{e)  and 
§  9.107(a)  of  the  Commission's  rules  that 
"Affirmation  of  Amendments  to  10  CFR 
Part  73  to  Protect  Against  Malevolent 
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There  are  no  meetings  scheduled  for  the 
Week  of  July  25. 

Week  of  August  1— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  1. 

ADDITIONAL  INFORMATION:  By  a  vote  of  3- 
0  (Commissioner  Rogers  not  present)  on 
June  29,  the  Commission  determined 
pursuant  to  U.S.C.  552b{e)  and 
§  9.107(a)  of  the  Commission's  rules  that 
"Affirmation  of  Amendments  to  10  CFR 
Part  73  to  Protect  Against  Malevolent 


Use  of  Vehicles  at  Nuclear  Power 
Plants"  (Public  Meeting)  be  held  on 
June  30,  and  on  less  than  one  week's 
notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 


The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill,  (301)  504-1661. 

Dated:  July  8, 1994. 

William  M.  Hill,  Jr.. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

IFR  Doc.  94-17013  Filed  7-8-94;  3:52  pm) 
BILUNG  COOE  7S90-01-M 
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Corrections 


This  section  of  the 
contains  editorial 
published  Presidentia  I 
and  Notice  documenl  5 
prepared  by  the  Of  ic  5 
Register.  Agency  pn 
issued  as  signed  documents 
ttie  appropnate  docui  Tent 
elsewtiere  in  the  issu  5 


FfDERAL  REGISTER 
of  previously 
Rule.  Proposed  Rule, 
These  corrections  are 
of  the  Federal 
corrections  are 
and  appear  in 
categories 


conectKXTS  ( 


e  )ared  1 


DEPARTMENT  OF 


Animal  and  Plant 
Service 

7CFRPart3l9 


AGRICULTURE 
Health  Inspection 


[Docket  No.  93-021-4] 
RIN  0579-AA60 

Importation  of  Pol^toes  From  Canada 
Correction 


In  rule  documen 
on  page  9917  in  tha 
March  2, 1994  malje 
torrection: 


§319.37-2    [Correct  Kl] 
On  page  9918,  in 


table,  in  the  entry 
in  the  third  colum 

BILLING  CODE  1S0S41-D 


Federal  Register 

Vol.  59.  No.  132 
Tuesday.  July  12,  1994. 


94-4725  beginning 
issue  of  Wednesday, 
the  follovving 


§319.37-2.  in  the 

ar  "Solanum  spp." 

nsert  "*  *  *". 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  California,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

Correction 

In  notice  document  94-15532 
beginning  on  page  32955  in  the  issue  of 
Monday,  June  27,  1994,  make  the 
following  correction: 

On  page  32955.  in  the  third  column, 
"Docket  Number.  9409004:  Applicant: 
University  of  California,  and  Docket 
Number.  949008.  Applicant:  University 
of  Florida."  should  read  "Docket 
Number  940-004:  Applicant:  University 
of  California,  and  Docket  Number  9A- 
008:  Applicant.  University  of  Florida". 

BILUNG  CODE  1S0»>1-O 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the 
Anchorage  Museum  of  History  and  Art, 
Anchorage,  Alaska 

Correction 

In  notice  document  94-16457 
appearing  on  page  34862  in  the  issue  of 


Thursday.  July  7. 1994.  in  the  third 
column,  beginning  in  the  fifth  line. 
"[thirty  days  following  publication  of 
this  notice]"  should  read  "August  8. 


1994". 

BILLING  CODE  150S-01-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-94-24] 

Petitions  for  Exemption  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

Correction 

In  notice  document  94-15511 
begirming  on  page  33036  in  the  issue  of 
Monday.  June  27, 1994,  make  the 
following  correction: 

On  page  33036,  in  the  first  column, 
under  Petitions  for  Exemption.  "Docket 
No.  27660"  should  read  "27650". 

BILUNG  CODE  1S0541-O 


Tuesday 
July  12,  1994 


Part  II 


"a  a 

S  ^  " 

s  « 


Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  20 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Early-Season  Migratory 
Bird  Hunting  Regulations;  Proposed  Rule 
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DEPARTMEffT  OF  THE  INTERIOR 

Fish  and  Wildlife  SeUice 

50  CFR  Part  20 
RIN  101S-AA24 

Migratory  Bird  Hunt  ng;  Proposed 
Frameworks  for  Earl  y-Season 
Migratory  Bird  Hunting  Regulations 

agency:  Fish  and  Wi  dlife  Service. 

Interior. 

ACTION:  Proposed  rulfe;  Supplemental. 


SUMMARY:  The  Fish  a  id  Wildlife  Service 
(hereinafter  the  Servi  ce)  is  proposing  to 
establish  the  1994-9;  early-season 
himting  regulations  f  )r  certain 
migratocy  game  birds  The  Service 
annually  prescribes  f.  ameworks,  or 
outer  limits,  for  dates  and  times  when 
hunting  may  occiu-  aj  id  the  maximum 
number  of  birds  that  nay  be  taken  and 
possessed  in  early  sej  isons.  These 
frameworks  are  neces  sary  to  allow  State 
selections  of  final  seasons  and  limits 
and  to  allow  recreati(  nal  harvest  at 
levels  compatible  wit  ti  population 
status  and  habitat  coi  ditions. 
DATES:  The  comment  period  for 
proposed  early-season  frameworks  will 
and  for  late-season 
>9. 1994.  A  public 


end  on  July  21, 1994 
proposals  on  August 
hearing  on  late-seasoi  i  regulations  will 


be  held  on  August  4, 


1994,  starting  at  9 


a.m. 

ADDRESSES:  The  August 
hearing  will  be  held 
of  the  Department  of 
Building,  1849  C 
Washington,  DC.  Written 
these  proposals  and 
to  participate  in  the  1 
should  be  sent  in 
Office  of  Migratory 
U.S.  Fish  and  Wildlifk 
634 — ^\rhLgtc;n  Squafe 
20240.  Comments 
available  for  public 
normal  business  hoiu^ 
Aihngton  Square  Bui 
Fairfax  Drive,  Arlingt 

INFORMATION 


11 


Sire  3t 


Bi  rd : 


FOR  FURTHER 

R.  Schmidt,  Chief,  Office 

Bird  Management,  U. 

Wildlife  Service,  rooi^ 

Square,  Washington, 

358-1714. 


SUPPLEMENTARY  INF0RI4AT10N: 
Regulations  Schedule  for  1994 


On  April  7,  1994,  tlie 
published  for  pubUc 
Federal  Register  (59 
proposal  to  amend  50 
comment  periods  en 
earlier.  On  June  8, 19^4 


4  public 
the  Auditorium 
he  Interior 
NW., 
comments  on 
i^ctice  of  intention 
-season  hearing 
wri^ng  to  the  Chief, 
Management, 
Service,  room 
Washington,  DC 
will  be 
ii  spection  during 
in  room  634, 
ding, 4401 N. 
jn,  Virginia. 


rec  Jived ' 


CONTACT:  Paul 
of  Migratory 
Fish  and 
634 — Arhngton 
X:  20240, (703) 


Service 
mment  in  the 

16762) a 
CFR  part  20,  with 
as  noted 
the  Service 


(o: 
FR 


dtng 


published  for  public  comment  a  second 
document  (59  FR  29700)  which 
provided  supplemental  proposals  for 
early-  and  late-season  migratory  bird 
hunting  regulations  frameworks. 

On  June  23, 1994,  a  public  hearing 
was  held  in  Washington,  DC,  as 
announced  in  the  April  7  and  Jime  8 
Federal  Registers  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
Proposed  hunting  regulations  were 
discussed  for  these  species  and  for  other 
early  seasons. 

This  document  is  the  third  in  a  series 
of  proposed,  supplemental,  and  final 
rulemaking  documents  for  migratory 
bird  hunting  regulations  and  deals 
specifically  with  proposed  frameworks 
for  early-season  regulations.  It  will  lead 
to  final  frameworks  from  which  States 
may  select  season  dates,  shooting  hours, 
and  daily  bag  and  possession  limits  for 
the  1994-95  season.  All  pertinent 
comments  received  through  June  23, 
1994,  have  been  considered  in 
developing  this  document.  In  addition, 
new  proposals  for  certain  early-season 
regulations  are  provided  for  public 
comment.  Comment  periods  are 
specified  above  under  DATES.  Final 
regulatory  frameworks  for  early  seasons 
are  scheduled  for  publication  in  the 
Federal  Register  on  or  about  August  16, 
1994. 

This  supplemental  proposed 
rulemaking  consolidates  further  changes 
in  the  original  framework  proposals 
published  in  the  April  7  Federal 
Register.  The  regulations  for  early 
waterfowl  hunting  seasons  proposed  in 
this  document  are  based  on  the  most 
current  information  available  about  the 
status  of  waterfowl  populations  and 
habitat  conditions  on  the  breeding 
grounds. 

Presentations  at  Public  Hearing 

Four  Service  employees  presented 
reports  on  the  status  of  various 
migratory  bird  species  for  which  early 
hunting  seasons  are  being  proposed. 
These  reports  are  briefly  reviewed  as  a 
matter  of  public  information. 

Dr.  John  Bruggink,  Woodcock 
Specialist,  reported  on  the  1994  status 
of  American  woodcock.  Age-ratio 
information  from  harvested  woodcock 
indicated  that  the  1993  recruitrnent 
index  (ratio  of  imraatures  to  adult 
females)  was  23.5  percent  below  the 
long-term  average  in  the  Eastern  Region 
and  11.8  percent  lower  than  the  long- 
term  average  in  the  Central  Region. 
Daily  hunting  success  in  the  Eastern 
Region  decreased  from  2.0  woodcock 
bagged  per  hunter  in  1992  to  1.9 
woodcock  bagged  per  hunter  in  1993  {- 
5  percent).  The  seasonal-hunting- 
success  index  decreased  from  9.7  to  7.0 


woodcock  per  hunter  (-27.8  percent).  In 
the  Central  Region,  the  daily-success 
index  decreased  from  2.4  birds  per 
hunter  in  1992  to  2.3  birds  per  hunter 
in  1993  (-4.2  percent),  and  the  seasonal 
success  index  decreased  torn  11.7  to 
11.0  woodcock  bagged  per  hunter  (-6 
percent).  Analysis  of  data  from  the 
Singing-ground  Survey  indicated  that 
the  number  of  woodcock  declined 
between  1993  and  1994  in  the  Eastern 
and  Central  Regions.  Ten-year  (1985-94) 
trends  from  the  Singing-ground  Survey 
also  indicated  declining  populations.  " 
Since  1968,  breeding  population  indices 
declined  1 .9  percent  per  year  in  the 
Eastern  Region  and  1.1  percent  per  year 
in  the  Central  Region. 

Mr.  David  Dolton,  Dove  Specialist, 
presented  the  status  of  mourning  doves 
in  1994.  The  report  summarized  call- 
count  information  gathered  over  the 
past  29  years.  Trends  were  calculated 
for  the  most  recent  10-year  interval  and 
for  the  entire  29-year  period.  Between 

1993  and  1994,  the  average  number  of 
doves  heard  per  route  did  not 
significantly  change  in  any  of  the  3 
management  imits.  No  significant  trend 
was  found  in  doves  heard  in  the  Eastern 
or  Central  Units  for  either  the  10-  or  29- 
year  time  frames.  In  the  Western  Unit,    . 
no  trend  was  evident  over  the  most 
recent  10  years,  but  there  has  been  a 
significant  decline  over  the  past  29 
years.  Trends  for  doves  seen  at  the  unit 
level  over  the  10-  and  29-year  periods 
agreed  with  trends  for  doves  heard. 

Mr.  Dolton  also  presented  the  status 
of  western  white-winged  doves  in 
Arizona.  Whitewing  populations 
declined  rapidly  in  the  1970's,  and  have 
since  remained  relativiely  stable  at  a 
reduced  level.  In  1993,  the  Arizona 
whitewing  harvest  of  91,000  birds 
declined  3.7  percent  from  the  hardest  in 
1992  and  was  30  percent  below  the 
1980-89  mean.  The  1994  whitewing 
call-count  survey  indicated  an  18 
percent  decrease  from  1993. 

Mr.  Dolton  then  reported  on  the  status 
of  eastern  white- winged  doves  and 
white-tipped  doves  in  Texas.  Results  of 
the  1994  whitewing  call-count  survey 
indicated  that  615,000  birds  were 
nesting  in  the  Lower  Rio  Grande  Valley 
in  Starr,  Hidalgo,  Cameron,  and  Willacy 
Counties.  This  estimate  represents  a  40 
percent  increase  from  1993  and  is  22 
percent  above  the  33-year  average  of 
501,000.  In  upper  south  Texas,  more 
than  577,000  whitewings  were  nesting 
throughout  a  19-county  area.  This  is  a 
20  percent  increase  over  last  year's 
population  and  marks  the  sixth  year  of 
a  population  expansion  in  this  portion 
of  the  State.  West  Texas  supports  a 
small  population  of  whitewings.  The 

1994  estimate  of  17,000  birds  was  10 
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percent  below  the  1993  estimate.  For 
white-tipped  doves,  an  average  of  0.78 
birds  were  heard  per  stop  in  both  brush 
and  citrus  locations  in  1994.  This  is  30 
percent  below  the  1993  level. 

Finally,  Mr.  Dolton  presented 
population  and  har\'est  information  for 
band-tailed  pigeons.  This  sptcies  is 
managed  as  two  separate  populations: 
the  Coastal  Population  (California, 
•ivJevada,  Oregon,  and  Washington)  and 
the  Four-Corners  or  Interior  Population 
(Arizona,  Colorado,  New  Mexico  and     - 
Utali).  For  the  Coastal  Population,  the 
Breeding  Bird  Survey  (BBS)  indicated  a 
significant  decline  between  1968  and 
1993.  However,  the  population 
apparently  has  stabilized  in  the  9  years, 
from  1985  to  1993.  Mineral-spring 
counts  conducted  in  Oregon  suggest  that 
bandtails  experienced  a  precipitous 
decline  in  1973  and  again  in  1985.  Since 
1985,  these  counts  indicate  that  the 
population  has  been  increasing 
gradually,  but  it  remains  at  a  lower  level 
than  during  the  1970's.  The  1993  count 
decreased  1.6  percent  from  1992. 
Washington's  call-count  survey  yielded 
a  1993  index  44  percent  above  that  of 
1992,  although  this  change  was  not 
statistically  significant.  Two  indirect 
population  estimates  in  1992  suggested 
that  the  population  ranged  between  2.4 
and  3.1  million  birds.  The  estimated 
harvest  in  1993  was  6,000  birds  in 
California  and  3,200  in  Oregon. 
Washington  did  not  have  a  bandtail 
season  in  1993. 

In  the  Four-Corners  area,  BBS  data 
indicated  a  stable  population  between 
1968  and  1993.  The  combined  harvest 
for  all  four  States  in  1993  was  828  birds. 
This  was  a  decrease  of  60  percent  from 
more  than  2,000  bandtails  harvested  in 
1992. 

Dr.  Jim  Dubovsky,  Waterfowl 
Specialist,  presented  information  on 
1994  habitat  conditions  for  waterfowl 
and  preliminaiy  estimates  of  blue- 
winged  teal  abundance  and  harvests.  A 
video  was  shov^m  depicting  wetland  and 
Upland  conditions  in  the  Dakotas  and 
the  Prairie  Provinces  of  Canada. 
Generally,  nesting  conditions  were 
favorable  throughout  most  of  the  survey 
area,  with  abundant  wetlands  and 
improved  upland  cover.  Biologistsin 
several  regions  stated  that  conditions 
were  the  best  they  have  observed  since 
the  1970's.  There  were  approximately  6 
million  ponds  in  Prairie  Canada  and  the 
northcentral  U.S.  This  estimate  is 
significantly  greaterthan  the  estimate 
for  1993  and  the  long-term  average. 

The  1994  May  breeding  population 
survey  yielded  an  estimate  of  4.6 
million  blue-winged  teal,  45  percent 
higher  than  the  1993  estimate  of  3.2 
million.  The  1994  estimate  was  also  14 
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percent  below  the  1993  estimate.  For 
white-tipped  doves,  an  average  of  0.78 
birds  were  heard  per  stop  in  both  brush 
and  citrus  locations  in  1994.  This  is  30 
percent  below  the  1993  level. 

Finally.  Mr.  Dolton  presented 
population  and  har\'est  information  for 
band-tailed  pigeons.  This  spt^ies  is 
managed  as  two  separate  populations: 
the  Coastal  Population  (California, 
Nevada,  Oregon,  and  Washington)  and 
the  Four-Corners  or  Interior  Population 
(Arizona,  Colorado,  New  Mexico  and     - 
Utali).  For  the  Coastal  Population,  the 
Breeding  Bird  Survey  (BBS)  indicated  a 
significant  decline  between  1968  and 
1993.  However,  the  population 
apparently  has  stabilized  in  the  9  years 
from  1985  to  1993.  Mineral-spring 
counts  conducted  in  Oregon  suggest  that 
bandtails  experienced  a  precipitous 
decline  in  1973  and  again  in  1985.  Since 
1985,  these  counts  indicate  that  the 
population  has  been  increasing 
gradually,  but  it  remains  at  a  lower  level 
than  during  the  1970's.  The  1993  count 
decreased  1.6  percent  from  1992. 
Washington'5  call-count  survey  yielded 
a  1993  index  44  percent  above  that  of 
1992,  although  this  change  was  not 
statistically  significant.  Two  indirect 
population  estimates  in  1992  suggested 
that  the  population  ranged  between  2.4 
and  3.1  million  birds.  The  estimated 
harvest  in  1993  was  6,000  birds  in 
Cahfomia  and  3,200  in  Oregon. 
Washington  did  not  have  a  bandtail 
season  in  1993. 

In  the  Four-Corners  area,  BBS  data 
indicated  a  stable  population  between 
1968  and  1993.  The  combined  harvest 
for  all  four  States  in  1993  was  828  birds. 
This  was  a  decrease  of  60  percent  from 
more  than  2,000  bandtails  harvested  in 
1992. 

Dr.  Jim  Dubovsky.  Waterfowl 
Specialist,  presented  information  on 
1994  habitat  conditions  for  waterfowl 
and  prelinrinary  estimates  of  blue- 
winged  teal  abundance  and  harvests.  A 
video  was  shown  depicting  wetland  and 
upland  conditions  in  the  Oakotas  and 
the  Prairie  Provinces  of  Canada. 
Generally,  nesting  conditions  were 
favorable  throughout  most  of  the  survey 
area,  with  abundant  wetlands  and 
improved  upland  cover.  Biologists  in 
several  regions  stated  that  conditions 
were  the  best  they  have  observed  since 
the  1970's.  There  were  approximately  6 
million  ponds  in  Prairie  Canada  and  the 
northcentral  U.S.  This  estimate  is 
significantly  greaterthan  the  estimate 
for  1993  and  the  long-term  average. 

The  1994  May  breeding  population 
survey  yielded  an  estimate  of  4.6 
million  blue-winged  teal,  45  percent 
higher  than  the  1993  estimate  of  3.2 
million.  The  1994  estimate  was  also  14 


percent  above  the  long-term  average. 
The  estimated  harvest  of  blue-winged 
teal  during  the  1993  September  teal 
season  was  approximately  134.000 
birds.  30  percent  below  the  outcome  of 
the  1992  teal  season.  The  combined 
September  and  regular-season  harvest  of 
all  teal  was  approximately  1.03  million. 
42  percent  below  the  1985-87  average. 
Harvest  rates  of  blue-winged  teal 
remained  low  during  1993-94  and  were 
not  different  from  those  of  last  year  or 
the  1985-87  period. 

Mr.  David  Sharp.  Central  Flyvvay 
Representative,  reported  on  the  status 
and  harvests  of  sandhill  cranes.  The 
Mid-Continent  Population  appears  to 
have  stabilized  following  dramatic 
increases  in  the  early  1980"s.  The 
preliminary  1994  spring  index  for  the 
Central  Platte  River  Valley,  uncorrected 
for  visibility,  was  about  384,850.  This 
index  is  52  percent  larger  than  the  1993 
index  of  253,800.  The  photo-corrected 
3-year  average  for  the  1991-93  period 
was  375,300,  which  is  within  the 
established  population-objective  range 
of  343.000-465,000  cranes.  All  Central 
Flyway  States;  except  Nebraska,  elected 
to  allow  crane  hunting  in  portions  of 
their  respective  States  in  1993-94;  about 
19.000  permits  were  issued  and 
approximately  7,200  permittees  hunted 
one  or  more  times.  Compared  to  the 
previous  year's  seasons,  the  number  of 
pern)itlees  increased  about  10  percent 
and  active  hunters  increased  35  percent. 
About  19,000  cranes  were  harvested  in 
1993-94,  a  53  percent  increase  from  the 
12,433  harvested  in  1992-93.  In  Canada, 
the  retrieved  harvest  fell  (51%)  from 
5,600  in  the  1992-93  seasons  to  2,800  in 
the  1993-94  seasons.  Also.  Mid- 
Continent  cranes  are  hunted  in  Alaska 
and  Mexico.  Data  for  these  areas  are  not 
yet  available,  but  the  combined  harvest 
should  not  exceed  3,500  during  the 
1993-94  seasons.  The  total  North 
American  sport  harvest  was  estimated  to 
be  about  30,200  cranes,  which  is  near  (- 
5%)  the  record  high  reported  in  the 
1990-91  seasons  (31,700).  and  only  the 
second  time  the  total  has  exceeded  the 
30.000  level. 

Annual  surveys  of  the  Rocky 
Mountain  Population,  which  migrates 
through  the  San  Luis  Valley  of  Colorado 
in  March,  suggest  that  the  population 
has  been  relatively  stable  since  1984. 
The  1994  index  of  17,214  cranes 
(uncorrected  for  visibility  bias)  was  near 
the  estabhshed  objective  range  of 
18.000-22.000.  Limited  special  seasons 
were  held  during  1993  in  portions  of 
Arizona,  Montana,  New  Mexico.  Utah, 
and  Wyoming,  and  resulted  in  an 
estimated  harvest  of  704  cranes. 


Comments  Received  at  Public  Hearing 

Mr.  Charles  D.  Kelley,  representing 
the  Southeastern  Associafioa  of  Fish 
and  Wildlife  Agencies,  reiterated  the 
request  made  by  a  majority  of  States  in 
the  Southeast  to  prohibit  dove  hunting 
over  top-sown  wheat  and  urged  the 
Service  to  include  this  prohibition  in  its 
final  revision  of  the  Code  of  Federal 
Regulations  ^50  CFR).  He  also  expressed 
opposition  to  the  proposed  inclusion  of 
wounded  birds  in  the  daily  bag  limit. 

Mr.  Ron  Stromstad,  representing  the 
Central  FlvTAray  Council  and  the  North 
Dakota  Game  and  Fish  Department, 
stated  that  he  appreciated  the  work  of 
the  Ser\'ice  Regulations  Committee  in 
developing  this  year's  annual  hunting- 
season  proposals.  He  indicated  that  the 
Central  Flyway  Council  looked  forward 
to  working  with  the  recently  established 
Mid-Continent  Population  Sandhill 
Crane  Working  Group  to  revise  the 
harvest  strategy  for  this  population.  He 
supported  the  Central  Flyway  Council's 
recommendations  regardmg  the  conduct 
of  September  tecl  seasons  and 
emphasized  that  evaluation  of  any 
proposed  changes  to  these  seasons 
should  be  undertajcen  on  a  flj^vay  basis. 
He  supported  the  Texas  request  for  dove 
hunting  during  3  time  periods  in  the 
Central  and  Southern  Zones.  He 
appreciated  the  proposed  change  in  the 
aggregate  bag  lirtiit  for  white- winged 
doves  from  2  to  6  in  the  Lower  Rio 
Grande  Valley.  He  noted  that  over  the 
past  3  years,  white>vings  have  expanded 
their  range  and  populations  have  grown 
significantly.  In  the  Rio  Grande  Valley, 
numbers  are  now  well  above  average. 
With  regard  to  the  proposed  revision  of 
50  CFR,  he  encouraged  tlie  Service  to 
proceed  slowly  in  the  development  of 
the  proposed  rule  and  suggested  that  the 
Service  continue  to  work  closely  with 
the  States.  He  supported  the 
recommendations  from  the  other 
Flyway  Councils,  with  the  exception  of 
the  proposed  changes  in  the  woodcock 
season  in  Tennessee.  He  emphasized 
that  the  record  should  clearly  indicate 
that  the  Conservation  Reserve  Program, 
administered  by  the  U.S.  Department  of 
Agriculture,  is  providing  secure  nesting 
habitats  for  grassland-nesting  migrator)- 
birds.  Improved  water  conditions  on  the 
prairies,  coupled  with  the  millions  of 
acres  of  secure  nesting  cover,  will 
undoubtedly  have  a  significant 
benehcial  effect  on  this  year's 
recruitment  of  nesting  birds  in  the 
northcentral  States. 

Written  Comments  Received 

The  preUminary  proposed 
rulemaiking.  which  appeared  in  the 
April  7  Federal  Register,  opened  the 
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public  comment  period  for  migratory 
game  bird  hunting  regulations.  As  of 
June  23. 1994,  the  Service  had  received 
22  comments;  6  of  these  specifically 
addressed  early-season  issues.  These 
early-season  comments  are  summarized 
below  and  numbered  in  the  order  used 
in  the  April  7  Federal  Register.  Only  the 
numbered  items  pertaining  to  early 
seasons  for  which  written  comments 
were  received  are  included.  The  Service 
received  recommendations  from  all  four 
Flyway  Councils.  Some 
recommendations  susported 
continuation  of  last  year's  frameworks. 
Due  to  the  comprehensive  nature  of  the 


annual  review  of  the 


rameworks 


performed  by  the  Cou  ncils,  support  for 
continuation  of  last  y  jar's  frameworks  is 
also  assumed  for  item  s  for  which  no 
recommendations  we  «  received. 
■Council  recommenda  ions  for  changes 
in  the  frameworks  arq  summarized 
below. 
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1.  Ducks 

The  categories  usee 
related  to  duck  harvej  t 
as  follows:  (A)  Genera 
(B)  Framework  Dates, 
Length.  (D)  Closed 
Limits,  (F)  Zones  arid 
(G)  Special 
Management.  Only 
containing  substantia 
are  included  below. 
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G.  Special  Seasons/S}  ecies 
Management 

I  September  Teal  Seasons 

In  the  April  9, 1993 
(58  FR  37830),  the 
that,  consistent  with 
use  of  shooting  hours 
Service  in  1990,  shoottng 
begin  at  simrise  unlesi 
demonstrate  that  the  i 
presxuirise  shooting  h^urs 
duck  species  is  negli; 
allowed  to  continue 
hours  during  their  Sej^tember 
under  the  condition  l 
studies  or  provide  inf(irmat 
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nontarget  duck  species  during  the  one- 
half  hoiu"  period  prior  to  sunrise.  Three 
States  in  tne  Mississippi  Flyway 
(Alabama,  Mississippi,  and  Louisiana) 
and  five  in  the  Central  Flyway 
(Colorado,  Oklahoma,  Texas,  Kansas, 
and  New  Mexico)  conducted  hunter 
observations  during  the  1993  September 
teal  season  that  demonstrated  that  the 
attempted  harvest  of  non-target  species 
was  no  different  between  pre-  and  post- 
sunrise  periods. 

Council  Recommendations: 

The  Central  Flyway  Council 
recommended  that  September  teal 
season  shooting  hours  begin  one-half 
hour  before  sunrise  to  sunset  without 
further  evaluation  for  all  non- 
production  Central  Flj^way  States. 

The  Central  Flyway  Council 
recommended  that  the  Service  review 
the  guidelines  for  establishing  a 
September  teal  season  for  any  new 
requests  for  seasons. 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  that  Michigan  be 
permitted  to  hold  an  experimental 
September  teal  season  in  southeastern 
portions  of  the  State. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  requested  that  September  teal 
season  shooting  hours  beginning  one- 
half  hour  before  sunrise  be  made 
operational  and  that  no  further 
evaluation  of  shooting  hours  be 
required. 

Written  Comments:  An  individual 
representing  a  group  of  duck  hunters 
from  Wisconsin  expressed  concern  that 
some  States  with:  a  September  teal 
season  are  allowed  shooting  hours  that 
begin  one-half  hour  before  sunrise.  He 
believes  that  hunters  are  unable  to 
identify  ducks  and  that  most  crippling 
loss  occurs  prior  to  sunrise. 

The  Michigan  Department  of  Natural 
Resources  requested  that  Michigan  be 
allowed  to  conduct  a  teal  season  in 
areas  where  teal  concentrate.  They 
proposed  Umiting  the  season  to  no  more 
than  2.000  hunters  and  believed  that 
hunters'  skills  at  identifying  waterfowl 
are  better  now  than  they  were  during 
initial  evaluations  of  teal  seasons  in  the 
1960's.  Four  individuals  from  Michigan 
supported  the  proposed  September  teal 
season  for  portions  of  Michigan. 

ii.  September  Duck  Seasons 

A  cooperative  Wood  Duck  Initiative 
undertaken  by  the  Service  and  the 
Atlantic  and  Mississippi  Flyway 
Councils  in  1991  is  designed  to  improve 
banding  programs  and  evaluate 
techniques  for  obtaining  estimates  of 
breeding  population  size  and 


production.  The  Service  does  not 
propose  to  discontinue  the  September 
wood  duck/teal  seasons  in  Kentucky, 
Tennessee,  and  Florida  or  expand 
seasons  elsewhere  until  this  initiative 
has  been  completed.  Furthermore,  the 
Service  requests  an  updated  report  on 
these  seasons  for  Kentucky,  Tennessee, 
and  Florida,  by  February  1, 1995.  These 
reports  should  contain  wood  duck 
recovery  and  survival  rates,  harvest,  and 
the  derivation  of  banded  birds  harvested 
during  these  seasons. 

The  Service  has  published  a  strategy 
concerning  shooting  hours  which 
indicates  that  during  species-specific 
duck  seasons,  shooting  hours  will  begin 
at  sunrise  unless  States  can  demonstrate 
that  the  impact  of  presunrise  shooting 
hours  on  nontarget  duck  species  is 
negligible.  The  Service  received 
information  from  Kentucky,  Tennessee, 
and  Florida  regarding  the  effect  of 
presunrise  shooting  hours.  This 
information  was  deemed  sufficient  to 
demonstrate  a  negUgible  impact  of 
presunrise  shooting  hours  on  nontarget 
duck  species  during  seasons  directed  at 
both  teal  and  wood  ducks.  Therefore, 
Florida,  Kentucky,  and  Tennessee  will 
be  allowed  to  continue  presimrise 
shooting  hours  during  their  September 
seasons  v^ithout  further  evaluation. 

Council  Recommendations:  The 
Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  that  Iowa  be  permitted  to 
hold  a  portion  of  their  regular  duck 
season  in  September  to  increase  harvest 
opportunity  on  blue-winged  teal. 

Written  Comments:  One  individual 
and  a  petition  with  467  signatures 
requested  nine  additional  days  of  duck 
hunting  in  Wisconsin.  The  request  notes 
that  the  efforts  of  duck  hunters,  the 
Wisconsin  Department  of  NaturaV 
Resources,  Ducks  Unlimited,  and 
various  sportsmen's  organizations  have 
resulted  in  record  levels  of  duck 
production.  The  additional  nine  days  of 
duck  hunting  would  make  Wisconsin's 
season  equal  in  length  to  certain  other 
States  in  the  Mississippi  Flyway  that  are 
permitted  a  September  teal  season. 

3.<Sea  Ducks 

Since  1992,  the  Service  has  expressed 
its  concern  about  the  status  of  sea  ducks 
and  the  potential  impact  that  increased 
hunting  activity  could  have  on  these 
species.  In  1993,  the  Service  reduced 
bag  limits  on  scotert  from  7  to  4  within 
an  overall  7-bird  sea  duck  limit. 
Although  data  needed  to  moiiitor  these 
species  remain  less  than  satisfactory,  the 
Service  reiterates  its  request  that  the. 
Flyway  Councils  continue  to  review  the 
status  of  soa  ducks  and  complete 


management  plans.  States  are  asked  to 
participate  in  improving  population 
surveys,  harvest  estimates,  and 
production  indices. 

4.  Canada  Geese 

A.  Special  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  West  Virginia  be  permitted  to 
initiate  a  3-year  experimental  resident 
Canada  goose  season  during  September 
1-15. 

The  Atlantic  Flyway  Council 
recommended  modifications  to  hunt 
zones  for  September  seasons  on  resident 
Canada  geese  in  Maryland,  North 
Carolina,  Pennsylvania  (Northwestern 
and  Southeastern  Zones),  and  Virginia. 
These  proposed  changes  would  be 
experimental. 

"The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  made  the  following         " 
recommendations  pertaining  to  special 
Canada  goose  seasons: 

In  Indiana,  expand  the  September 
season  hunting  area  to  Statewide  with  a 
September  1-15  framework.  The 
proposed  changes  would  not  be" 
experimental. 

In  Michigan,  extend  the  seasons  in  the 
northern  Lower  Peninsula  and  Upper 
Peninsula  for  2  additional  years  and 
expand  the  zone  in  the  Upper  Peninsula 
to  approximately  the  eastern  half  of  the 
Peninsula;  change  the  season  length  in 
the  southern  part  of  the  Lower 
Peninsula  from  10  to  15  days 
(September  1-15)  for  3  years  and 
include  the  southern  portions  of 
Tuscola  and  Huron  Counties.  The 
proposed  changes  would  be 
experimental. 

In  Minnesota,  expand  the  Fergus 
Falls/Alexandria  Zone  and  extend  the 
framework  for  the  10-day  season  to 
September  1-16  for  3  years.  The 
proposed  changes  would  be 
experimental. 

In  Ohio,  expand  the  September- 
season  hunting  area  to  Statewide  with  a 
September  1-15  framework.  The 
proposed  changes  would  not  be 
experimental. 

In  Wisconsin,  enlarge  the'size  of  the 
Southeastern  Wisconsin  Zone  and 
continue  as  a  special  season  with  a 
September  1-13  framework.  The 
proposed  changes  would  not  be 
experimental. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flj'way 
Council  requested  that  the  Service 
closely  monitor  all  Canada  goose 
seasons  and  fully  analyze  data  from 
existing  special  or  experimental  seasons 
before  expanding  seasons  that 
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management  plans.  States  are  asked  to 
participate  in  improving  population 
surveys,  harvest  estimates,  and 
production  indices. 

4.  Canada  Geese 

A.  Special  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  West  Virginia  be  permitted  to 
initiate  a  3-year  experimental  resident 
Canada  goose  season  during  September 
1-15. 

The  Atlantic  Flyway  Council 
recommended  modifications  to  hunt 
zones  for  September  seasons  on  resident 
Canada  geese  in  Maryland,  North 
Carolina,  Pennsylvania  (Northwestern 
and  Southeastern  Zones),  and  Virginia. 
These  proposed  changes  would  be 
experimental. 

The  Upper-Region  Regulations 
Conunittee  of  the  Mississippi  Flyway 
Council  made  the  following         " 
recommendations  pertaining  to  special 
Canada  goose  seasons: 

In  Indiana,  expand  the  September 
season  hunting  area  to  Statewide  with  a 
September  1-15  framework.  The 
proposed  changes  would  not  be" 
experimental. 

In  Michigan,  extend  the  seasons  in  the 
northern  Lower  Peninsula  and  Upper 
Peninsula  for  2  additional  years  and 
expand  the  zone  in  the  Upper  Peninsula 
to  approximately  the  eastern  half  of  the 
Peninsula:  change  the  season  length  in 
the  southern  part  of  the  Lower 
Peninsula  from  10  to  15  days 
(September  1-15)  for  3  years  and 
include  the  southern  portions  of 
Tuscola  and  Huron  Counties.  The 
proposed  changes  would  be 
experimental. 

In  Minnesota,  expand  the  Fergus 
Falls/Alexandria  Zone  and  extend  the 
framework  for  the  10-day  season  to 
September  1-16  for  3  years.  The 
proposed  changes  would  be 
experimental. 

In  Ohio,  expand  the  September- 
season  hunting  area  to  Statewide  with  a 
September  1-15  framework.  The 
proposed  changes  would  not  be 
experimental. 

In  Wisconsin,  enlarge  the'size  of  the 
Southeastern  Wisconsin  Zone  and 
continue  as  a  special  season  with  a 
September  1-13  framework.  The 
proposed  changes  would  not  be 
experimental. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flj^vay 
Council  requested  that  the  Service 
closely  monitor  all  Canada  goose 
seasons  and  fully  analyze  data  from 
existing  special  or  experimental  seasons 
before  expanding  seasons  that 


cumulatively  might  increase  heu-vest  of 
the  Southern  James  Bay  Population. 
Also,  current  special  seasons  should 
adhere  to  present  criteria  designed  by 
the  Service. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  also  requested  that  a  3-year 
experimental,  10-day  September  Canada 
goose  season  be  permitted  m  the  eastern 
portion  of  Tennessee. 

B.  Regular  Seasons 

Council  Recommondations.The      ^ 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  that  the  early-season 
frameworks  provide  for  thet)pening  of 
regular  goose  seasons  in  Wisconsin  and 
the  Upper  Peninsula  of  Michigan  as 
early  as  September  24. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flj-way 
Council  requested  that  the  Service 
closely  monitor  all  Canada  goose 
seasons  and  fully  analyze  data  from 
existing  special  or  experimental  seasons 
before  expanding  seasons  that 
cumulatively  might  increase  harvest  of 
the  Southern  James  Bay  Population  of 
.  Canada  geese. 

The  Pacific  Flyway  Council  seeks  a 
limited  resumption  of  cackling  Canada 
goose  hunting  throughout  their  range 
and  recommends  that  the  Service 
provide  an  expedited  review  of  their 
recommended  changes  in  cackling 
Canada  goose  regulations  for  impacts  on 
Aleutian  Canada  geese  under  the 
Section  7  consultation  process. 

Written  Comments:  The  Michigan 
Department  of  Natural  Resources 
believes  that  reguJar  goose  seasons 
should  be  allowed  to  open  as  early  as 
September  24  in  the  Upper  Peninsula  of 
Michigan.  They  noted  that  significant 
numbers  of  migrant  geese  begin  arriving 
in  the  Upper  Peninsula  during 
September  20-24  in  most  years.  They 
anticipate  that  harvest  in  this  region 
would  remain  small  compared  to  the 
rest  of  the  State.  They  also  believe  that 
nearly  ail  Canada  geese  harvested  in  this 
region  are  of  the  giant  subspecies  or  the 
Mississippi  Valley  Population.  Finally, 
they  noted  that  allowing  a  September  24 
opening  would  provide  equitable 
hunting  opportunity  compared  to  other 
areas  because  most  geese  leave  this 
region  by  early  November. 

The  Association  of  Village  Council 
Presidents,  representing  Native 
American  interests  in  the  Yukon- 
Kuskokwim  Delta  area,  supported 
modest  liberalizations  of  white-fronted 
goose  seasons  in  Alaska  and 
Washington.  However,  they  did  not 
support. further  liberlizations  in  Oregon 
or  California,  noting  that  liberalizations 


occurred  during  each  of  the  preceding 
years  and  that  it  was  difficuU  to 
measure  the  effects  of  these  incremental 
changes. 

9.  Sandhill  Cranes 

In  1993,  the  Central  and  Pacific 
Flyways  completed  a  revision  of  the 
Cooperative  Management  Plan  for  the 
Mid-Continent  Population  of  sandhill 
cranes.  This  revision  established  a  goal 
of  a  stable  population  at  levels  observed 
during  the  1982-92  period  and  removed 
the  harvest  threshold  (25,000)  that  had 
been  in  place  since  1981.  The  Service 
believes  that  future  management  actions 
for  Mid-Continent  cranes  should  be 
based  on  the  recognition  of  biologically 
discrete  subpopulations.  which  would 
necessitate  the  development  of  data 
collection  efforts  at  the  subspecies  level. 
In  the  April  9. 1993,  Federal  Register 
(59  FR  16765).  the  Service  reiterated  its 
concern  that  overall  harvest  levels 
should  not  be  increased  and  that  there 
should  be  no  increase  or  shift  in  harvest 
toward  the  Gulf  Coast  Subpopulation  or 
to  the  greater  sandhill  crane  component. 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
no  changes  in  the  Federal  frameworks 
for  the  hunting  of  Mid-Continent  cranos 
during  the  1994-95  seasons. 

Written  Comments:  The  Texas  Parks 
and  Wildlife  Department  responded  to 
statements  in  the  April  7, 1994.  Federal 
Register  (59  FR  16765)  that  indicated 
that  there  should  be  no  increase  or  shift 
in  crane  harvest  toward  the  Gulf  Coast 
Subpopulation  of  Mid-Continent 
Sandhill  Cranes  and  especially  the 
greater  sandhill  crane  component.  They 
noted  that  the  Central  Flj-way  Council 
did  not  propose  any  framework  changes 
for  the  1994-S5  seasons  and  asked  for 
clarification  of  the  reasons  for  this 
concern,  especially  since  the  population 
remains  stable.  In  this  regard,  they 
suggested  that  the  Service  provide  a 
harvest  objective,  rationale  and  method 
of  evaluation  of  any  harvest  reduction 
proposed.  Furthennore,  the  appropriate 
level  of  management  should  be  cleat!  v 
identified,  i.e.  population, 
subpopulation,  or  subspecies  level. 
Biologists  working  in  Texas  support 
management  at  the  population  or 
subpopulation  level.  They  indicated 
that  zoning  for  the  hunting  of  cranes 
could  not  be  attempted  until  these 
issues  had  been  resolved. 

14.  Woodcock 

The  Ser\'ice  is  concerned  about  the 
gradual  long-tenn  declines  in  woodcock 
populations  in  both  the  Eastern  and 
Central  Management  Regions.  Although 
habitat  changes  appear  to  be  the  primary 
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fiactor  in  the  declines,  adjustment  of 
harvest  opportunities  may  be 
appropriate  in  light;  of  current 
population  trends.  The  Service  and 
Flyway  Councils  shjould  review  the 
status  of  woodcock  and  cooperatively 
develop  a  harvest-n}£uiagement  strategy. 

Council  Recontmkndations:  The 
Lower-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
requested  that  Teniiessee  be  allowed  to 
divide  the  State  into  2  zones  (East  and 
West)  for  woodcoclcj  hunting. 

16.  Mourning  Dovef 

Council  Recommkndations:  The 
Central  Flyway  Coupcil  recommended 
that  Texas  be  allowed  an  increase  in  the 
number  of  segments  from  2  to  3  in  2  of 
the  3  mourning  dove  hunting  zones  now 
offered  to  Texas. 

17.  White-winged  alid  White-tipped 
doves  I 

In  the  August  23, 1993.  Federal 
Register  (58  FR  445^1),  the  Service 
stated  that  with  continued  improvement 
in  the  whitewing  population  in  the 
Lower  Rio  Grande  Vjalley  of  Texas, 
serious  consideratic^i  would  be  given  to 
a  request  to  increase  the  number  of 
whitewings  in  the  aggregate  bag  limit  in 
the  special  white-winged  dove  area  in 
1994  from  2  to  6  during  the  regular 
mourning  dove  seaspn. 

Council  Recommendations:  The 
Central  Flyway  Couticil  recommended 
that  the  number  of  white-winged  doves 
allowed  in  the  12-bird  aggregate  bag 
limit  during  the  moiuning  dove  season 
be  increased  from  2  to  6  in  the  Texas 
Counties  of  Camero^,  Hidalgo,  Starr, 
and  Willacy. 

18.  Alaska 

The  Service  proposed  in  the  April  9. 
1993.  Federal  Register  (58  FR  19008- 
19012)  to  manage  the  harvest  of 
canvasbacks  based  on  a  single, 
continental  breeding  population.  The 
Service  does  not  enyision  that  full- 
season  bag  limits  of  2  canvasbacks  per 
day  could  be  offered  nationwide  in  the 
foreseeable  future,  ijherefore,  the 
Service  proposes  to  reduce  the  bag  limit 
in  Alaska  from  2  to    canvasback  per 
day. 

Council  Recomm^dations:  The 
Pacific  Flyway  Couijcil  reconmiended 
that  Alaska  be  allowed  no  more  than  1 
Canada  goose  in  theldaiiy  bag  for  Unit 
9E  and  the  western  portions  of  Unit  18. 

The  Pacific  Flyway  Council 
recommended  that  t  le  Statewide 
closure  on  cackling  i  Canada  geese  be 
removed. 

The  Pacific  FlywaW  Council 
recommended  remo'  ral  of  restrictive  bag 


limits  for  white-fronted  geese  in  Units 
1-9  and  14-18  in  Alaska.  The  goose 
limit  will  be  6  daily  and  12  in 
possession,  of  which  no  more  than  4 
daily  and  8  in  possession  could  be  any 
combination  of  Canada  or  white- fitmted 
geese. 

Written  Comments:  The  Association 
of  Village  Coimdl  Presidents, 
representing  Native  American  interests 
in  the  Yukon- Kuskokwim  Delta  area, 
supported  modest  liberalizations  of 
white-fronted  goose  seasons  in  Alaska 
and  Washington. 

Public  Comment  Invited 

Based  on  the  results  of  migratory 
game  bird  studies  now  in  progress  and 
having  due  consideration  for  any  data  or 
views  submitted  by  interested  parties, 
the  possible  amendments  resulting  from 
this  supplemental  rulemaking  will 
specify  open  seasons,  shooting  hours, 
and  bag  and  possession  limits  for 
designated  migratory  game  birds  in  the 
United  States. 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests,  and  therefore 
solicits  the  comments  and  suggestions 
of  the  public,  other  concerned 
governmental  agencies,  and  private 
interests  on  these  proposals.  Such 
comments,  and  any  additional 
information  received,  may  lead  to  final 
regulations  that  differ  from  these 
prop>osals. 

Special  circumstances  are  involved  in 
the  estabUshment  of  these  regulations 
which  limit  the  amount  of  time  that  the 
Service  can  allow  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  (1)  the 
need  to  establish  final  rules  at  a  point 
early  enough  in  the  simmier  to  allow 
affected  State  agencies  to  appropriately 
adjust  their  licensing  and  regulatory 
mechanisms;  and  (2)  the  unavailability 
before  mid-June  of  specific,  reliable  data 
on  this  year's  status  of  some  waterfowl 
and  migratory  shore  and  upland  game 
bird  populations.  Therefore,  the  Service 
believes  that  to  allow  comment  periods 
past  the  dates  specified  is  contrary  to 
the  public  interest. 

Comment  Procedure 

It  is  the  pohcy  of  the  Department  of 
the  Interior,  whenever  practical,  to 
afford  the  public  an  opportimity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Chief.  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  room  634. 
Arlington  Square.  Washington,  DC 
20240.  Comments  received  will  be 


available  for  public  inspection  during 
normal  business  hours  at  the  Service's 
office  in  room  634,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia.  All  relevant 
comments  received  during  the  comment 
period  will  be  considered.  The  Service 
will  attempt  to  acknowledge  comments 
received,  but  substantive  responses  to 
individual  conmaents  may  not  be 
provided. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Spori 
Hunting  of  Migratory  Birds"  (FSES  88- 
14),  filed  with  EPA  on  June  9,  1988. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  Jime  16, 1988 
(53  FR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18, 
1988  (53  FR  31341).  Copies  of  these 
docimients  are  available  from  the 
Service  at  the  address  indicated  under 
the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

The  Division  of  Endangered  Species  is 
completing  a  biological  opinion  on  the 
proposed  action.  As  in  the  past,  hunting 
regulations  this  year  will  be  designed, 
among  other  things,  to  remove  or 
alleviate  chances  of  conflict  between 
seasons  for  migratory  game  birds  and 
the  protection  and  conservation  of 
endangered  and  threatened  species.  The 
Service's  biological  opinions  resulting 
from  consultations  under  Section  7  are 
considered  public  doctunents  and  are 
available  for  inspection  in  the  Division 
of  Endangered  Species  (room  432)  and 
the  Office  of  Migratory  Bird 
Management  (room  634),  Arlington 
Square  Building,  4401  N.  Fairfax  Ehive, 
Arlington,  Virginia. 

Regulatory  Flexibility  Act;  Executive 
Order  (E.O.)  12866  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  April  7, 
1994  (59  FR  16762).  the  Service 
reported  meastu^s  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  an  Analysis  of  Regulatory 
Effects  and  an  updated  Final  Regulatory 
Impact  Analysis,  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq).  and 
publication  of  a  summary  of  the  latter. 
This  information  is  included  in  the 
present  document  by  reference.  This 
action  was  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
E.O.  12866.  This  rule  does  not  contain 
any  information  collection  requiring 


approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3504. 

Authorship 

The  primary  author  of  this  proposed 
rulemaking  is  Robert  J.  Blohra,  Office  of 
Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  Vidll  be 
promulgated  for  the  1994-95  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (July  3, 1918). 
as  amended,  (16  U.S.C.  703-711);  the 
Fish  and  Wildlife  Improvement  Act 
(November  8, 1978),  as  amended.  (16 
U.S.C.  712);  and  the  Fish  and  Wildlife 
Act  of  1956  (August  8,  1956),  as 
amended,  (16  U.S.C.  742  a— d  and  e— 
J). 

Dated:  June  30. 1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Porks. 

Proposed  Regulations  Frameworks  for 
1994-95  Early  Hunting  Seasons  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Director  approved  the  following 
proposed  frameworks  which  prescribe 
season  lengths,  bag  limits,  shooting 
hours,  and  outside  dates  within  which 
States  may  select  seasons  for  certain 
migratory  game  birds  between 
September  1, 1994,  and  March  10, 1995. 

General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  limit. 

Area,  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  that  differ  from 
those  published  in  the  August  23. 1993, 
Federal  Register  (58  FR  44576)  are 
contained  in  a  later  portion  of  this 
document. 

Special  September  Teal  Season 

Outside  Dates:  Between  September  1 
and  September  30.  an  open  season  on 
all  species  of  teal  may  be  selected  by 
Alabama,  Arkansas,  Colorado  (Central 
Flyway  portion  only),  Illinois,  Indiana. 
Kansas,  Kentucky,  Louisiana, 
Mississippi.  Missouri,  New  Mexico 
(Central  Flyway  portion  only).  Ohio. 
Oklahoma.  Tennessee,  and  "Texas  in 
areas  delineated  by  State  regulations. 
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approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3504. 

Authorship 

The  primary  author  of  this  proposed 
rulemaking  is  Robert  J.  Blohm,  Office  of 
Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

The  rules  that  eventually  vdll  be 
promulgated  for  the  1994-95  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (July  3, 1918). 
as  amended,  (16  U.S.C.  703-711);  the 
Fish  and  WildUfe  Improvement  Act 
(November  8, 1978),  as  amended.  (16 
U.S.C.  712):  and  the  Fish  and  Wildlife 
Act  of  1956  (August  8.  1956).  as 
amended.  (16  U.S.C.  742  a— d  and  e— 
J)- 

Dated:  June  30. 1994. 

George  T.  Frampton.  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Proposed  Regulations  Frameworks  for 
1994-95  Early  Hunting  Seasons  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Director  approved  the  following 
proposed  frameworks  which  prescribe 
season  lengths,  bag  limits,  shooting 
hours,  and  outside  dates  within  which 
States  may  select  seasons  for  certain 
migratory  game  birds  between 
September  1, 1994,  and  March  10, 1995. 

General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  Umit. 

Area,  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  that  differ  from 
those  published  in  the  August  23, 1993, 
Federal  Register  (58  FR  44576)  are 
contained  in  a  later  portion  of  this 
document. 

Special  September  Teal  Season 

Outside  Dates:  Between  September  1 
and  September  30,  an  open  season  on 
all  species  of  teal  may  be  selected  by 
Alabama,  Arkansas,  Colorado  (Central 
Flyway  portion  only).  Illinois,  Indiana. 
Kansas,  Kentucky,  Louisiana. 
Mississippi,  Missouri,  New  Mexico 
(Central  Flyway  portion  only),  Ohio, 
Oklahoma,  Tennessee,  and  Texas  in 
areas  delineated  by  State  regulations. 


Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  9  consecutive 
days,  with  a  daily  bag  limit  of  4  teal. 

Shooting  Hours:  One-half  hour  before 
sunrise  to  simset,  except  in  Arkansas, 
Illinois,  Indiana,  Missouri,  and  Ohio, 
where  the  hours  are  from  sunrise  to 
sunset. 

Special  September  Duck  Seasons 

Florida:  An  experimental  5- 
consecutive-day  season  may  be  seleded 
in  September.  The  daily  bag  limit  may 
not  exceed  4  teal  and  wood  ducks  in  the 
aggregate. 

Kentucky  and  Tennessee:  In  lieu  of  a 
special  September  teal  season,  an 
experimental  5-consecutive-day  season 
may  be  selected  in  September.  The  daily 
bag  limit  may  not  exceed  4  teal  and 
wood  ducks  in  the  aggregate,  of  which 
no  more  than  2  may  be  wood  ducks. 

Iowa:  Iowa  may  hold  up  to  5  days  of 
its  regular  duck  hunting  season  in 
September.  All  ducks  which  are  legal 
during  the  regular  duck  season  may  be 
taken  during  the  September  segment  of 
the  season.  The  September  season 
segment  may  commence  no  earlier  than 
the  Saturday  nearest  September  20 
(September  17, 1994),  with  daily  bag 
and  possession  Umits  being  the  same  as 
those  in  effect  during  the  1994  regular 
duck  season.  The  remainder  of  the 
regular  duck  season  may  not  begin 
before  October  15. 

Scoter,  Eider,  and  Old-squaw  Ducks 
(Atlantic  Flyway) 

Outside  Dates:  Between  September  15 
and  January  20. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  107  days,  with  a 
daily  bag  limit  of  7,  singly  or  in  the 
aggregate  of  the  listed  sea-duck  species, 
of  which  no  more  than  4  may  be  scoters. 

Daily  Bag  Limits  During  the  Regular 
Duck  Season:  Within  the  special  sea 
duck  areas,  during  the  regular  duck 
season  in  the  Atlantic  Flyway,  Stales 
may  choose  to  allow  the  above  sea  duck 
limits  in  addition  to  the  limits  applying 
to  other  ducks  during  the  regular  duck 
season.  In  all  other  areas,  sea  ducks  may 
be  taken  only  during  the  regular  open 
season  for  ducks  and  must  be  included 
in  the  regular  duck  season  daily  bag  and 
possession  hmits. 

Areas:  In  all  coastal  waters  and  all 
waters  of  rivers  and  streams  seaward 
from  the  first  upstream  bridge  in  Maine, 
New  Hampshire,  Massachusetts.  Rhode 
Island,  Connecticut,  and  New  York;  in 
any  waters  of  the  Atlantic  Ocean  and  in 
any  tidal  waters  of  any  bay  which  are 
separated  by  at  least  1  mile  of  open 
water  fi^m  any  shore,  island,  and 
emergent  vegetation  in  New  Jersey. 


South  Carolina,  and  Georgia:  and  in  any 
waters  of  the  Atlantic  Ocean  and  in  any 
tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  yards  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  Delaware, 
Maryland,  Nerth  Carolina  and  Virginia; 
and  provided  that  any  such  areas  have 
been  described,  delineated,  and 
designated  as  special  sea-duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States. 

Special  Early  Canada  Goose  Seasons 

Atlantic  Fl}'\\ay 

Hunting  Seasons:  Experimental 
Canada  goose  seasons  may  be  selected 
by  Marjland.  Massachusetts.  New 
Jersey.  New  York.  North  Carolina. 
Pennsylvania.  Virginia,  and  West 
Virginia.  Areas  open  to  the  hunting  of 
Canada  geese  must  be  described, 
delineated,  and  designated  as  such  in 
each  State's  hunting  regulations. 

Outside  Dates:  Between  Septeml)er  1 
and  September  10.  except  that  the 
closing  date  is  September  15  in 
Mar>'land,  Massachusetts,  New  Jersey. 
New  York,  southeastern  Pennsylvania. 
Virginia,  and  West  Virginia  and 
September  30  in  North  Carolina. 

Daily  Bag  Limits:  Not  to  exceed  5 
Canada  geese. 

Mississippi  Flyviay 

Hunting  Seasons:  Experimental 
Canada  goose  seasons  may  be  selected 
by  Indiana,  Michigan,  Miimesota. 
Missouri,  Ohio.  Tennessee,  and 
Wisconsin.  Areas  open  to  the  buntiiig  of 
Canada  geese  must  be  described, 
delineated,  and  designated  as  such  in 
each  State's  hunting  regulations. 

Outside  Dates:  September  1-10  in  the 
North  end  Middle  Zones  in  Michigan: 
September  1-13  in  Wisconsin; 
September  1-15  in  Indiana,  Ohio,  and 
the  South  Zone  in  Michigan:  September 
1-16  in  Minnesota;  September  1-30  in 
Tennessee:  and  October  1-15  in 
Missouri. 

Season  Length:  Not  to  exceed  10  days 
except  in  Indiana.  Ohio,  and  the  South 
Zone  in  Michigan,  where  the  season 
may  extend  for  15  days. 

Daily  Bag  Limits:  Not  to  exceed  5 
Canada  geese. 

Pacific  FlyK'ay 

Wyoming  may  select  a  September 
season  on  Canada  geese  subject  to  the 
following  conditions: 

1.  The  season  must  be  concurrent  with  the 
Septemt)er  portion  of  the  sandhill  crane 
season. 

2.  Hunting  will  be  by  State  permit. 

3.  No  more  than  150  pennits.  in  total,  may 
be  issued. 
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4.  Each  permittee 
2  Canada  geese  per 

Oregon,  in  the  Lciwer 
Zone,  may  select  a 
geese  subject  to  the 
conditions 

1.  The  season  lengtl  i 
September  1-12. 

2.  The  daily  bag  li 
Oregon,  in  the 

select  an  experimer  taJ 
Canada  geese  subjei  :t 
conditions: 

1.  The  season  lengtl  i 
September  1-12. 

2.  Hunting  will  be 

3.  Each  permittee 
2  Canada  geese  per 

Washington  may 
Canada  geese,  s 
conditions,  in  the 
River  Zone 

1.  The  season  lengtl  i 
September  1-12. 

2.  The  daily  beg  li 


iqay  take  no  more  than 


season. 

Columbia  River 
I  leason  on  Canada 
following 

is  12  days  during 

injit  is  3  Canada  geese. 
Nqrthwest  Zone,  may 
season  on 
to  the  following 


tYy 


may 
■dav. 


select  a  season  on 
to  the  following 
Liower  Columbia 


subje  ct 


Itniit 


Regular  Goose  Sea!  ons 

Regular  goose 
and  the  Upper  Penibsula 
may  open  as  early 
Season  lengths  and 
limits  will  be  established 
late-season  regulatipns 


as 


in  Wisconsin 
of  Michigan 
September  24. 
bag  and  possession 
during  the 
process. 


Sandhill  Cranes 

Regular  Seasons  in 


Outside  Dates: 
and  February  28. 

Hunting  Seasons 
exceed  58  consecutive 
selected  in  designal  ed 
following  States:  C(  lorado 
Montana,  North  DajLota 
and  Wyoming 
consecutive  days 
designated  portion: 
States:  New  Mexicq, 
Texas. 

Daily  Bag  Limits: 

Permits:  Each 
the  regular  sandhil 
have  a  valid  Federa 
hunting  permit  in  qi 
hunting. 


oea<ons 


may 


Special  Seasons  in 
Pacific  Fl)n\ays: 


is  12  days  during 


State  permit, 
take  no  more  than 


is  IZdays  during 
is  3  Canada'geese. 


the  Central  Flyway: 
B«  tween  September  1 


Seasons  not  to 
days  may  be 
portions  of  the 
Kansas, 
South  Dakota, 
not  to  exceed  93 
be  selected  in 
of  the  following 
Oklahoma,  and 


pel  son 


3  sandhill  cranes. 

participating  in 
crane  seasons  must 
sandhill  crane 
is  possession  while 


he  Central  and 


_,  Idaho,  Montana, 
and  Wyoming  may 
nting  sandhill 
r^ge  of  the  Rocky 
subject  to  the 


Arizona,  Colorad ). 
New  Mexico,  Utah, 
select  seasons  for  h 
cranes  within  the  i 
Mountain  Population 
following  conditior  s: 

Outside  Dates:  B(  tween  September  1 
and  January  31. 

Hunting  Seasons 
State  or  zone  may 

Bag  limits:  Not  t(^4 
9  per  season. 


The  season  in  any 
exceed  30  days, 
exceed  3  daily  and 


rot 


Permits:  Participants  must  have  a 
valid  permit,  issued  by  the  appropriate 
State,  in  their  possession  while  himting. 

Other  provisions:  Numbers  of  permits, 
open  areas,  season  dates,  protection 
plans  for  other  species,  and  other 
provisions  of  seasons  must  be  consistent 
with  the  management  plan  and 
approved  by  the  Central  and  Pacific 
Flyway  Coimcils.  All  hunts  except  those 
in  Arizona,  New  Mexico,  Utah,  and 
Wyoming  will  be  experimentaL 

Common  Moorhens  and  Purple 
Gallinules 

Outside  Dates:  Between  September  1 
and  January  20  in  the  Atlantic. 
Mississippi,  and  Central  Flyways.  States 
in  the  Pacific  Flyway  have  been  allowed 
to  select  their  hunting  seasons  between 
the  outside  dates  for  the  season  on 
ducks;  therefore,  they  are  late-season 
frameworks  and  no  frameworks  are 
provided  in  this  document. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  70  days 
in  the  Atlantic,  Mississippi,  and  Central 
Flyways.  Seasons  may  be  split  into  two 
segnents.  The  daily  bag  limit  is  15 
common  moorhens  and  purple 
gallinules,  singly  or  in  the  aggregate  of 
the  two  species. 

Raib 

Outside  Dates:  States  included  herein 
may  select  seasons  between  September 
1  and  January  20  on  clapper,  king,  sora, 
and  Virginia  rails. 

Hunting  Seasons:  The  season  may  not 
exceed  70  days,  and  may  be  split  into 
two  segments. 

Daily  Bag  Limits: 

Clapper  and  King  Rails  -  In  Rhode 
Island,  Connecticut,  New  Jersey, 
Delaware,  and  Maryland,  10,  singly  or 
in  the  aggregate  of  the  two  species.  In 
Texas,  Louisiana,  Mississippi,  Alabama, 
Georgia,  Florida,  South  Carolina,  North 
Carolina,  and  Virginia,  15,  singly  or  in 
the  aggregate  of  the  two  species. 

Sora  and  Virginia  Rails  -  In  the 
Atlantic,  Mississippi,  and  Central 
Flyways  and  the  Pacific-Flyway 
portions  of  Colorado,  Montana,  New 
Mexico,  and  Wyoming,  25  daily  and  25 
in  possession,  singly  or  in  the  aggregate 
of  the  two  species.  The  season  is  closed 
in  the-remainder  of  the  Pacific  Flyway. 

Common  Snipe 

Outside  Dates:  Between  September  1 
and  February  28.  Except,  in 
Maine.Verraont,  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey, 
Delaware,  Maryland,  and  Virginia,  the 
season  must  end  no  later  than  January 
31. 


Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  107 
days  and  may  be  spUt  into  two 
segments.  The  daily  bag  Umit  is  8  snipe. 

American  Wcxtdcock 

Outside  Dates:  States  in  the  Atlantic 
Flyway  may  select  hunting  seasons 
between  October  1  and  January  31. 
States  in  the  Central  and  Mississippi 
Flyways  may  select  hiuiting  seasons 
between  September  1  and  January  31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  In  the  Atlantic  Flyway,  seasons 
may  not  exceed  45  days,  with  a  daily 
bag  limit  of  3;  in  the  Central  and 
Mississippi  Flyways,  seasons  may  not 
exceed  65  days,  with  a  daily  bag  limit 
of  5.  Seasons  may  be  split  into  two 
segments. 

Zoning:  New  Jersey  may  select 
seasons  in  each  of  two  zones.  The 
season  in  each  zone  may  not  exceed  35 
days. 

Band-tailed  Pigeons 

Pacific  Coast  States:  California, 
Oregon,  Washington,  and  Nevada. 

Outside  Dates:  Between  September  15 
and  January  1. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  9  consecutive 
days,  with  bag  and  possession  limits  of 
2  and  2  band-tailed  pigeons, 
respectively.     ■ 

Permit  Requirement:  The  appropriate  . 
State  agency  must  issue  permits,  and 
report  on  harvest  and  hunter 
participation  to  the  Service  by  June  1  of 
the  following  year,  or  participate  in  the 
Migratory  Bird  Harvest  Information 
Program. 

Zoning:  California  may  select  hunting 
seasons  not  to  exceed  9  consecutive 
days  in  each  of  two  zones.  The  season 
in  the  North  Zone  must  close  by  October 
7. 

Four-Corners  States:  Arizona, 
Colorado,  New  Mexico,  and  Utah. 

Outside  Dates:  Between  September  1 
and  November  30. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  30  consecutive 
days,  with  a  daily  bag  limit  of  5  band- 
tailed  pigeons. 

Permit  Requirement:  The  appropriate 
State  agency  must  issue  permits,  and 
report  on  harvest  and  hunter 
participation  to  the  Service  by  June  1  of 
the  following  year,  or  participate  in  the 
Migratory  Bird  Harvest  Information 
Program. 

Zoning:  New  Mexico  may  select 
hunting  seasons  not  to  exceed  20 
consecutive  days  in  each  of  two  zones. 
The  season  in  the  South  Zone  may  not 
open  until  October  1. 


Federal  Register  /  Vg 


Mourning  Doves 

Outside  Dates:  Between  September  1 
and  January  15,  except  as  otherwise 
provided.  States  may  select  hunting 
seasons  and  daily  bag  limits  as  follows: 

Eastern  Management  Unit  (All  States 
east  of  the  Mississippi  River,  and 
Louisiana) 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hunting  seasons  in  each  of  two 
zones.  The  season  within  each  zone  may 
be  split  into  not  more  than  three 
periods.  The  hunting  seasons  in  the 
South  Zones  of  Alabama,  Florida, 
Georgia,  Louisiana,  and  Mississippi  may 
commence  no  earlier  than  September 
20.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting 
hoiu-s  must  be  uniform  v.'ithin  specific 
hunting  zones. 

Central  Management  Unit  (Arkansas, 
Colorado,  Iowa;  Kansas,  Minnesota, 
Missouri.  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Oklahoma, 
South  Dakota,  Texas,  and  Wyoming) 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hunting  seasons  in  each  of  two 
zones.  The  season  within  each  zone  may 
be  split  into  not  more  than  three 
periods.  Texas  may  select  hunting 
seasons  for  each  of  three  zones  subject 
to  the  following  conditions: 

A.  The  hunting  season  may  be  split 
into  not  more  than  two  periods,  except 
in  that  portion  of  Texas  in  which  the 
special  white-winged  dove  season  is 
allowed,  where  a  limited  mourning 
dove  season  may  be  held  concurrently 
with  that  special  season  (see  white- 
vdnged  dove  frameworks). 

B.  A  season  may  be  selected  for  the 
North  and  Central  Zones  between 
September  1  and  January  25;  and  for  the 
South  Zone  between  September  20  and 
January  25. 

C  Each  zone  may  have  a  daily  bag 
limit  of  12  doves  (15  under  the 
alternative)  in  the  aggregate,  no  more 
than  6  of  which  may  be  white-winged 
doves  and  no  more  than  2  of  which  may 
be  white-tipped  doves,  except  that 
during  the  special  white-winged  dove 
season,  the  daily  bag  limit  may  not 
exceed  10  white-winged,  mourning,  and 
white-tipped  doves  in  the  aggregate,  of 
which  no  more  than  5  may  be  mourning 
doves  and  2  may  be  white-tipped  doves. 
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Mourning  Doves 

Outside  Dates:  Between  September  1 
and  January  15.  except  as  otherwise 
provided.  States  may  select  hunting 
seasons  and  daily  bag  limits  as  follows: 

Eastern  Management  Unit  (All  States 
east  of  the  Mississippi  River,  and 
Louisiana) 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hunting  seasons  in  each  of  two 
zones.  The  season  within  each  zone  may 
be  split  into  not  more  than  three 
periods.  The  hunting  seasons  in  the 
South  Zones  of  Alabama,  Florida, 
Georgia,  Louisiana,  and  Mississippi  may 
commence  no  earlier  than  September 
20.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting 
hours  must  be  uniform  v.'ithin  specific 
hunting  zones. 

Central  Management  Unit  (Arkansas, 
Colorado,  Iowa;  Kansas,  Minnesota^ 
Missouri.  Montana,  Nebmska,  New 
Mexico,  North  Dakota,  Oklahoma, 
South  Dakota,  Texas,  and  Wyoming) 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hunting  seasons  in  each  of  two 
zones.  The  season  within  each  zone  may 
be  split  into  not  more  than  three 
periods.  Texas  may  select  hunting 
seasons  for  each  of  three  zones  subject 
to  the  following  conditions: 

A.  The  hunting  season  may  be  split 
into  not  more  than  two  periods,  except 
in  that  portion  of  Texas  in  which  the 
special  white-winged  dove  season  is 
allowed,  where  a  limited  mourning 
dove  season  may  be  held  concurrently 
with  that  special  season  (see  white- 
winged  dove  frameworks). 

B.  A  season  may  be  selected  for  the 
North  and  Central  Zones  between 
September  1  and  January  25;  and  for  the 
South  Zone  between  September  20  and 
January  25. 

C  Each  zone  may  have  a  daily  bag 
limit  of  12  doves  (15  under  the 
alternative)  in  the  aggregate,  no  more 
than  6  of  which  may  be  white-winged 
doves  and  no  more  than  2  of  which  may 
be  white-tipped  doves,  except  that 
during  the  special  white-winged  dove 
season,  the  daily  bag  limit  may  not 
exceed  10  white-winged,  mourning,  and 
white-tipped  doves  in  the  aggregate,  of 
which  no  more  than  5  may  be  mourning 
doves  and  2  may  be  white-tipped  doves. 


D.  Except  as  noted  above,  regulations 
for  bag  and  possession  limits,  season 
length,  and  shooting  hours  must  be 
uniform  within  each  bunting  zone. 

Western  Management  Unit  (Arizona. 
California,  Idaho,  Nevada.  Oregon. 
Utah,  and  Washington) 

Hunting  Seasons  and  Daily  Bag 
Limits: 

Idaho.  Nevada.  Oregon,  Utah,  and 
Washington  -  Not  more  than  30 
consecutive  days  with  a  daily  bag  limit 
of  10  mourning  doves  (in  Nevada,  the 
daily  bag  limit  may  not  exceed  10 
mourning  and  white-winged  doves  in 
the  aggregate). 

Arizona  and  California  -  Not  more 
than  60  days  which  may  be  split 
between  two  periods,  September  1-15 
and  November  1-January  15.  In 
Arizona,  during  the  first  segment  of  the 
season,  the  daily  bag  limit  is  10 
mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  more  than  6 
may  be  white-winged  doves.  During  the 
remainder  of  the  season,  the  daily  bag 
limit  is  restricted  to  10  mourning  doves. 
In  California,  the  daily  bag  limit  may 
not  exceed  10  mourning  and  white- 
winged  doves  in  the  aggregate. 

White-winged  and  White-tipped  Doves 

Hunting  Seasons  and  Daily  Bag 
Limits: 

Except  as  shown  below,  seasons  in 
Arizona.  California,  Florida.  Nevada, 
New  Mexico,  and  Texas  must  be 
concurrent  with  mourning  dove 
seasons. 

Arizona  may  select  a  hunting  season 
of  not  more  than  30  consecutive  days, 
running  concurrently  with  the  first 
segment  of  the  mourning  dove  season. 
The  daily  bag  hmit  may  not  exceed  10 
mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  more  than  6 
may  be  white-winged  doves. 

In  Florida,  the  daily  bag  limit  may  not 
exceed  12  mourning  and  white- winged 
doves  (15  under  the  alternative)  in  the 
aggregate,  of  which  no  more  than  4  may 
be  white-winged  doves. 

In  the  Nevada  Counties  of  Clark  and 
Nye.  and  in  the  California  Counties  of 
Imperial,  Riverside,  and  San 
Bernardino,  the  daily  bag  limit  may  not 
exceed  10  mourning  and  white- winged 
doves  in  the  aggregate. 

In  New  Mexico,  the  daily  bag  limit 
may  not  exceed  12  mourning  and  white- 
winged  doves  (15  under  the  alternative) 
in  the  aggregate. 

in  Texas,  the  daily  bag  limit  may  not 
exceed  12  mourning,  white-winged,  and 
white-tipped  doves  (15  under  the 
alternative)  in  the  aggregate,  of  which 
not  more  than  6  may  be  white-winged 


doves  and  not  more  than  2  may  be 
white-tipped  doves. 

In  addition.  Texas  may  also  select  a  ■ 
hunting  season  of  not  more  than  4  days 
for  the  special  white-wdnged  dove  area 
of  the  South  Zone  between  September  1 
and  September  19.  The  daily  bag  limit 
may  not  exceed  10  white- 
winged,mouming.  and  white-tipped 
doves  in  the  aggregate,  of  which  no 
more  than  5  may  be  mourning  doves 
and  2  may  be  white-tipped  doves, 

Alaska 

Outside  Dates:  Between  September  1 
and  January  26. 

Hunting  Seasons:  Alaska  may  select 
107  consecutive  days  for  waterfowl, 
sandhill  cranes,  and  common  snipe  in 
each  of  five  zones.  The  season  may  be 
split  without  penalty  in  the  Kodiak 
Zone.  The  seasons  in  each  zone  must  be 
concurrent. 

Closures:  The  season  is  closed  on 
Canada  geese  from  Unimak  Pass 
westward  in  the  Aleutian  Island  chain. 
The  hunting  season  is  closed  on 
Aleutian  Canada  geese,  emperor  geese, 
spectacled  eiders,  and  Steller's  eiders. 

Daily  Bag  and  Possession  limits: 

Ducks — Except  as  noted,  a  basic  daily 
bag  limit  of  5  and  a  possession  limit  of 
15  ducks.  Daily  bag  and  possession 
limits  in  the  North  Zone  are  8  and  24. 
and  in  the  Gulf  Coast  Zone  they  are  6 
and  18,  respectively.  The  basic  limits 
may  include  no  more  than  2  pintails 
daily  and  6  in  possession,  and  1 
canvasback  daily  and  3  in  possession. 

In  addition  to  the  basic  hmit.  there  is 
a  daily  bag  Umit  of  15  and  a  possession 
limit  of  30  scoter,  common  and  king 
eiders,  oldsquaw,  harlequin,  and 
common  and  red-breasted  mergansers, 
singly  or  in  the  aggregate  of  these 
species. 

Geese — A  basic  daily  bag  limit  of  6,  of 
which  not  more  than  4  may  be  greater 
white-fronted  or  Canada  geese,  singly  or 
in  the  aggregate  of  these  species,  except 
that  the  daily  bag  limit  on  Canada  geese 
in  Game  Management  Units  9E  and  18 
is  1. 

Brant — A  daily  bag  Umit  of  2. 

Conunon  snipe — A  daily  bag  limit  of 
8. 

Sandhill  cranes — A  daily  bag  Umit  of 
3. 

Tundra  swans— Open  seasons  for 
tundra  swans  may  be  selected  subject  to 
the  following  conditions: 

1.  No  more  than  300  permits  may  be  issued 
in  GMU  22.  authorizing  each  permilfee  to 
take  1  tundra  swan  per  season. 

2.  No  more  than  500  permits  may  be  issued 
during  the  experimental  season  in  GMU  18. 
No  more  than  1  tundra  swan  may  be  taken 
per  permit. 

3.  The  seasons  must  be  concurrent  with 
other  migratory  bird  seasons. 
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4.  The  appropriate  State  agency  must  issue 
permits,  obtain  harvest  and  hunter- 
partici[>ation  data,  an<)  repwrt  the  results  of 
this  hunt  to  the  Serviqs  by  June  1  of  the 
following  year. 

Hawaii 

Outside  Dates:  Bejtween  September  1 
and  January  15. 

Hunting  Seaso/js.-JNot  more  than  60 
days  (70  xmder  the « Itemative)  for 
moiuning  doves. 

Bag  Limits:  Not  td  exceed  15  (12 
under  the  alternative)  mourning  doves. 

Note:  Mourning  d  oves  may  be  taken 
in  Hawaii  in  accord  mce  with  shooting 
hours  and  other  reg  ilations  set  by  the 
State  of  Hawaii,  anc  subject  to  the 
applicable  provisioi  ;s  of  50  CFR  part  20. 

Puerto  Rico 

Doves  and  Pigeons: 

Outside  Dates:  Bejlween  September  1 
and  January  15. 

Hunting  Seasons: 
days. 

Daily  Bag  and  Poksession  Limits:  Not 
to  exceed  10  Zenaida,  mourning,  and 
white-winged  dove$  in  the  aggregate. 
Not  to  exceed  5  scak'-naped  pigeons. 

Closed  Areas:  Th«  re  is  no  open  season 


Not  more  than  60 


on  doves  or  pigeons 
areas:  Municipality 


in  the  following 
of  Culebra, 


Hunting  Seasons: 


Desecheo  Island,  Mi  >na  Island,  El  Verde 
Closure  Area,  and  C  idra  Municipality 
and  adjacent  areas. 

Ducks,  Coots,  Moorhens.  Gallinules,  and 
Snipe: 

Outside  Dates:  Between  October  1  and 
January  31. 


Not  more  than  55 


days  may  be  selected  for  hunting  ducks, 
common  moorhens,  and  common  snipe. 
The  season  may  be  i  plit  into  two 
segments. 

Daily  Bag  Limits: 

Duc^s — Not  to  exi  ;eed  3. 

Common  moorhei  is — Not  to  exceed  6. 

Common  snipe— Not  to  exceed  6. 

Closed  Seasons:  1  he  season  is  closed 
on  the  ruddy  duck,  Arhite-cheeked 
pintail.  West  Indian  whistling  duck, 
fulvous  whistling  duck,  and  masked 
duck,  which  are  pre  tected  by  the 
Commonwealth  of  F  uerto  Rico.  The 
season  also  is  close< !  on  the  purple 
gallinule,  American  coot,  and  Caribbean 
coot. 

Closed  Areas:  Th«  re  is  no  open  season 
on  ducks,  common :  noorhens,  and 
common  snipe  in  th)e  Municipality  of 
Culebra  and  on  Desfcheo  Island. 


Virgin  Islands 

Doves  and  Pigeons: 

Outside  Dates: 
and  January  15. 


Be  [ween  September  1 


Hunting  Seasons:  Not  more  than  60 
days  for  Zenaida  doves. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida  doves. 

Closed  Seasons:  No  open  season  is 
prescribed  for  ground  or  quail  doves,  or 
pigeons  in  the  Virgin  Islands. 

Closed  Areas:  There  is  no  open  season 
for  migratory  game  birds  on  Ruth  Cay 
(just  south  of  St.  Croix). 

Local  Names  for  Certain  Birds: 
Zenaida  dove,  also  known  as  mountain 
dove;  bridled  quail-dove,  also  known  as 
Barbary  dove  or  partridge;  Common 
ground-dove,  also  known  as  stone  dove, 
tobacco  dove,  rola,  or  tortolita;  scaly- 
naped  pigeon,  also  known  as  red-necked 
or  scaled  pigeon. 

Ducks: 

Outside  Dates:  Between  December  1 
and  January  31. 

Hunting  Seasons:  Not  more  than  55 
consecutive  days. 

Daily  Bag  Limits:  Not  to  exceed  3 
ducks. 

Closed  Seasons:  The  season  is  closed 
on  the  ruddy  duck,  white-cheeked 
pintail.  West  Indian  whistling  duck, 
fulvous  whistling  duck,  and  masked 
duck. 

Special  Falconry  Regulations 

Falconry  is  a  permitted  means  of 
taking  migratory  game  birds  in  any  State 
meeting  Federal  falcoruy  standards  in 
50  CFR  21.29(k).  These  States  may 
select  an  extended  season  for  taking 
migratory  game  birds  in  accordance 
with  the  following: 

Extended  Seasons:  For  all  himting 
methods  combined,  the  combined 
length  of  the  extended  season,  regular 
season,  and  any  special  or  experimental 
seasons  shall  not  exceed  107  days  for 
any  species  or  group  of  species  in  a 
geographical  area.  Each  extended  season 
may  be  divided  into  a  maximum  of  3 
segments. 

Framework  Dates:  Seasons  must  fall 
between  September  1  and  March  10. 

Daj7y  Bag  and  Possession  Limits: 
Falconry  daily  bag  and  possession  limits 
for  all  permitted  migratory  game  birds 
shall  not  exceed  3  and  6  birds, 
respectively,  singly  or  in  the  aggregate, 
during  extended  falconry  seasons,  any 
special  or  experimental  seasons,  and 
regular  hunting  seasons  in  all  States, 
including  those  that  do  not  select  an 
extended  falconry  season. 

Regular  Seasons:  General  hunting 
regulations,  including  seasons  and 
hunting  hours,  apply  to  falconry  in  each 
State  listed  in  50  CFR  21.29(k).  Regular- 
season  bag  and  possession  limits  do  not 
apply  to  falconry.  The  falconry  bag  limit 
is  not  in  addition  to  gun  limits. 


Area,  Unit,  and  Zone  Descriptions 

Central  Flyway  portion  of  the 
following  States  consists  of: 

Colorado:  That  area  lying  east  of  the 
Continental  Divide. 

Montana:  That  area  lying  east  of  Hill, 
Chouteau,  Cascade,  Meagher,  and  Park 
Counties. 

New  Mexico:  That  area  lying  east  of 
the  Continental  Divide  but  outside  the 
Jicarilla  Apache  Indian  Reservation. 

Wyoming:  That  area  lying  east  of  the 
Continental  Divide. 

The  remaining  portions  of  these  States 
are  in  the  Pacific  Flyway. 

Mourning  and  White-winged  Doves 

Alabama: 

South  Zone  -  Baldwin,  Barbour, 
Coffee,  Covington,  Dale,  Escambia, 
Geneva,  Henry,  Houston,  and  Mobile 
Counties. 

North  Zone  -  Remainder  of  the  State. 

CaUfomia: 

White-winged  Dove  Open  Areas  - 
Imperial,  Riverside,  and  San  Bernardino 
Counties. 

Florida: 

Northwest  Zone  -  The  Counties  of 
Bay,  Calhoun,  Escambia,  Franklin, 
Gadsden,  Gulf,  Holmes,  Jackson, 
Liberty,  Okaloosa,  Santa  Rosa,  Walton, 
Washington,  Leon  (except  that  portion 
north  of  U.S.  27  and  east  of  State  Road 
155),  Jefferson  (south  of  U.S.  27,  west  of 
State  Road  59  and  north  of  U.S.  98),  and 
Wakulla  (except  that  portion  south  of 
U.S.  98  and  east  of  the  St.  Marks  River). 

South  Zone  -  Remainder  of  State. 

Georgia: 

Zone  1  -  That  portion  of  the  State 
lying  north  of  U.S.  280  or  east  of  1-75. 

Zone  2  -  That  portion  of  the  State 
lying  south  of  U.S.  280  and  west  of  I- 
75. 

Louisiana: 

North  Zone  -  That  portion  of  the  State 
north  of  Interstate  Highway  10  from  the 
Texas  State  line  to  Baton  Rouge, 
Interstate  Highway  12  from  Baton  Rouge 
to  Slidell  and  Interstate  Highway  10 
from  Slidell  to  the  Mississippi  State 
line. 

South  Zone  -  The  remainder  of  the 
State. 

Mississippi: 

North  Zone  -  That  portion  of  the  State 
lying  north  of  U.S.  Highway  84. 

South  Zone  -  The  remainder  of  the 
State. 

Nevada: 

White-winged  Dove  Open  Areas  - 
Clark  and  Nye  Counties. 

Texas: 

North  Zone  -  That  portion  of  the  State 
north  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  TX  20; 


west  along  TX  20  to  TX  148;  north  along 
TX  148  to  I-IO  at  Fort  Hancock;  east 
along  I-IO  to  1-20;  northeast  along  1-20 
to  1-30  at  Fort  Worth;  northeast  along  I- 
30  to  the  Texas-Arkansas  State  line. 

South  Zone  -  That  portion  of  the  State 
south  and  west  of  a  line  beginning  at  the 
International  Bridge  south  of  Del  Rio, 
proceeding  east  on  U.S.  90  to  San 
Antonio;  then  east  on  I-IO  to  Orange, 
Texas. 

Special  White-winged  Dove  Area  in 
the  South  Zone  -  That  portion  of  the 
State  south  and  west  of  a  line  beginning 
at  the  International  Bridge  south  of  Del 
Rio.  proceeding  east  on  U.S.  90  to 
Uvalde;  south  on  U.S.  83  to  TX  44;  east 
along  TX  44  to  TX  16  at  Freer;  south 
along  TX  16  to  TX  285  at  Hebbronville; 
east  along  TX  285  to  FM  1017; 
southwest  along  FM  1017  to  TX  186  at 
Linn;  east  along  TX  186  to  the  Mansfield 
Channel  at  Port  Mansfield;  east  along 
the  Mansfield  Channel  to  the  Gulf  of 
Mexico. 

Area  with  additional  restrictions  - 
Cameron.  Hidalgo,  Starr,  and  Willacy 
Counties. 

Central  Zone  -  That  portion  of  the 
State  lying  between  the  North  and  South 
Zones. 

Band-tailed  Pigeons 

CaUfomia:  ^  • 

North  Zone  -  Alpine.  Butte*  Del  Norte. 
Glenn,  Humboldt,  Lassen,  Mendocino. 
Modoc,  Pliunas,  Shasta,  Sierra, 
Siskiyou,  Tehama,  and  Trinity  Counties. 

South  Zone  -  The  remainder  of  the 
State. 

New  Mexico: 

North  Zone  -  North  of  a  line  following- 
U.S.  60  from  the  Arizona  State  line  east 
to  1-25  at  Socorro  and  then  south  along 
1-25  from  Socorro  to  the  Texas  State 
line. 

South  Zone  -  Remainder  of  the  State. 

Washington: 

Western  Washington  -  The  State  of 
Washington  excluding  those  portions 
lying  east  of  the  Pacific  Crest  Trail  and 
east  of  the  Big  White  Salmon  River  in 
Klickitat  County. 

Woodcock 

New  Jersey 

North  Zone  -  That  portion  of  the  State 
north  of  NJ  70. 

South  Zone  -  The  remainder  of  the 
State. 

Special  September  Goose  Seasons 

Atlantic  Flyway 

Maryland 

Open  Area  -  Counties  of  Allegany, 
Anne  Anmdel,  Baltimore,  Calvert, 
Charles,  Carroll,  Dorchester.  Frederick. 
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west  along  TX  20  to  TX  148;  north  along 
TX  148  to  I-IO  at  Fort  Hancock;  east 
along  I-IO  to  1-20;  northeast  along  1-20 
to  1-30  at  Fort  Worth;  northeast  along  I- 
30  to  the  Texas- Arkansas  State  line. 

South  Zone  -  That  portion  of  the  State 
south  and  west  of  a  line  beginning  at  the 
hitemational  Bridge  south  of  Del  Rio. 
proceeding  east  on  U.S.  90  to  San 
Antonio;  then  east  on  I-IO  to  Orange. 
Texas. 

Special  White-winged  Dove  Area  in 
the  South  Zone  -  That  portion  of  the 
State  south  and  west  of  a  line  beginning 
at  the  International  Bridge  south  of  Del 
Rio.  proceeding  east  on  U.S.  90  to 
Uvalde;  south  on  U.S.  83  to  TX  44;  east 
along  TX  44  to  TX  16  at  Freer;  south 
along  TX  16  to  TX  285  at  Hebbronville; 
east  along  TX  285  to  FM  1017; 
southwest  along  FM  1017  to  TX  186  at 
Linn:  east  along  TX  186  to  the  Mansfield 
Channel  at  Port  Mansfield;  east  along 
the  Mansfield  Channel  to  the  Gulf  of 
Mexico. 

Area  with  additional  restrictions  - 
Cameron.  Hidalgo.  Starr,  and  Willacy 
Counties. 

Central  Zone  -  That  portion  of  the 
State  lying  between  the  North  and  South 
Zones. 

Band-tailed  Pigeons 

Cahfomia:  ^  • 

North  Zone  -  Alpine.  Butte*.  Del  Norte, 
Glenn.  Humboldt.  Lassen,  Mendocino. 
Modoc.  Pliunas,  Shasta.  Sierra, 
Siskiyou,  Tehama,  and  Trinity  Counties. 

South  Zone  -  The  remainder  of  the 
State. 

New  Mexico: 

North  Zone  -  North  of  a  line  following 
U.S.  60  from  the  Arizona  State  line  east 
to  1-25  at  Socorro  and  then  south  along 
1-25  from  Socorro  <o  the  Texas  State 
line. 

South  Zone  -  Remainder  of  the  State. 

Washington: 

Western  Washington  -  The  State  of 
Washington  excluding  those  portions 
lying  east  of  the  Pacific  Crest  Trail  and 
east  of  the  Big  White  Salmon  River  in 
Klickitat  County. 

Woodcock 

New  Jersey 

North  Zone  -  That  portion  of  the  State 
north  of  NJ  70. 

South  Zone  -  The  remainder  of  the 
State. 

Special  September  Goose  Seasons 

Atlantic  Flyway 

Maryland 

Open  Area  -  Counties  of  Allegany. 
Anne  Arundel.  Baltimore.  Calvert. 
Charles.  Carroll.  Dorchester,  Frederick. 


Garret,  Harford.  Howard.  Montgomery. 
Prince  George's.  St.  Mary's.  Somerset, 
Washington.  Wicomico,  and  Worcester. 

Massachusetts 

Western  Zone  -  That  portion  of  the 
State  west  of  a  line  extending  from  the 
Vermont  line  at  1-91.  south  to  Route  9. 
west  on  Route  9  to  Route  10.  south  on 
Route  10  to  Route  202.  south  on  Route 
202  to  the  Connecticut  line. 

New  Jersey 

Open  Area  -  That  portion  of  New 
Jersey  within  a  continuous  line  that 
runs  east  along  the  New  York  State 
boundary  line  to  the  Hudson  River;  then 
south  along  the  New  York  State 
boundary  to  its  intersection  with  Route 
440  at  Perth  Amboy;  then  west  on  Route 
440  to  its  intersection  with  the  Garden 
State  Parkway;  then  south  on  the 
Parkway  to  its  intersection  with  Route 
70;  then  west  on  Route  70  to  its 
intersection  with  Route  206;  then  south 
on  Route  206  to  its  intersection  with 
Route  54;  then  south  on  Route  54  to  its 
intersection  with  Route  40;  then  west  on 
Route  40  to  its  intersection  with  the 
New  Jersey  Turnpike;  then  south  on  the 
Turnpike  to  the  Delaware  State 
boundary  line;  then  north  on  the 
Delaware  State  boundary  line  to  its 
intersection  with  the  Pennsylvania  State 
boundary;  then  north  on  the 
Pennsylvania  boundary  in  the  Delaware 
River  to  its  intersection  with  the  New 
York  State  boundary. 

New  York 
-   Northern  Area  -  All  or  portions  of  St. 
Lawrence  County;  see  State  hunting 
regulations  for  area  descriptions. 

Western  Area  -  Counties  of  Erie, 
Cattaraugus.  Chautauqua.  Niagara. 
Orleans,  and  Genesee,  and  portions  of 
Wyoming.  Livingston.  Allegany  and 
Steuben  Counties. 

Southeastern  Area  -  All  of  Rockland. 
Westchester.  Orange.  Putnam.  Dutchess. 
Columbia,  and  Rensselaer  Counties,  and 
portions  of  Sullivan,  Delaware,  Ulster, 
Greene,  Albany.  Schenectady.  Saratoga, 
Warren,  and  Washington  Counties. 

North  Carolina 

Early-season  Canada  Goose  Area  - 
That  portion  of  the  State  west  and  east 
of  1-95;  see  State  hunting  regulations  for 
area  descriptions. 

Pennsylvania 

Northwestern  Early-Season  Goose 
Area  -  Counties  of  Allegheny, 
Armstrong.  Beaver,  Butler,  Cambria, 
Crawford,  Erie.  Greene,  Fayette.  Indiana. 
Lawrence,  Mercer,  Somerset,  Venango, 
Washington,  and  Westmoreland. 

Southeastern  Early-Season  Goose 
Area  -  Counties  of  Berks,  Bucks, 
Chester.  Delaware.  Lehigh.  Monroe. 
Montgomery.  Northampton,  Pike  and 
Wayne. 

Virginia 


Open  Area  -  Counties  of  Accomack. 
Albemarle,  Alleghany,  AmeUa, 
Amherst,  Appomattox,  Augusta,  Bath. 
Bedford,  Buckingham,  CaroUne,  Charles 
City,  Chesterfield,  Clarke,  Culpepper, 
Cumberlfmd,  Fairfax,  Fauquier, 
Frederick,  Fluvanna,  Goochland, 
Greene,  Hanover,  Henrico,  Highland, 
Isle  of  Wight.  James  City,  King  William. 
Loudoun.  Louisa,  Madison,  Nelson, 
New  Kent,  Northampton,  Orange,  Page. 
Powhatan,  Prince  George,  Prince 
William,  Rappahannock,  Rockbridge. 
Rockingham,  Shenandoah, 
Spotsylvania,  Stafford.  Surry,  Warren 
and  York. 

West  Virginia  -  Statewide. 

Mississippi  Flyway 

Indiana  -  Change  from  one  zone  to 
Statewide. 

Michigan 

Upper  Peninsula  -  That  portion  of  the 
Upper  Peninsula  outside  the  AuTrain 
Basin  Waterfowl  Project  in  Alger  County 
(described  below)  and  east  of  a  line 
described  as  follows:  Beginning  at  the 
point  where  the  meridian  fine  87*30' 
intersects  the  United  States-Canada 
border,  then  south  along  the  87''30' 
meridian  line  to  the  47''00'  parallel,  west 
along  the  47''00'  parallel  to  a  point 
directly  north  of  County  Road  550  in  the 
village  of  Big  Bay  in  Marquette  County, 
southerly  along  this  line  and  County 
550  through  Big  Bay  to  County  510, 
southerly  along  County  510  to  Michigan 
Highway  28/U.S.  Highway  41.  westerly 
along  M-28/U.S.  41  to  M-35,  southerly 
along  M-35  to  the  Delta  County  fine, 
westerly  and  southerly  along  the  Delta 
County  line  to  the  Lake  Michigan 
shoreline,  then  southeasterly  along  the 
Central-Eastern  time  zone  boundary  to 
the  Wisconsin  border  in  Green  Bay.  The 
AuTrain  Basin  Waterfowl  Project  is 
bounded  on  the  north  by  M-94,  on  the 
south  by  Trout  Lake  Road,  on  the  east 
by  County  509  (Rapid  River  Truck 
Trail),  and  on  the  west  by  M-67. 

Northern  Lower  Peninsula  -  Bay. 
Isabella.  Mecosta.  Midland.  Newaygo, 
and  Oceana  Counties  and  all  counties 
north  thereof. 

Southern  Lower  Peninsula  -  The 
remainder  of  the  Lower  Peninsula, 
excluding  Huron.  Saginaw,  and  Tuscola 
Counties. 

Minnesota 

Fergus  Falls/Benson  Zone  -  That  area 
encompassed  by  a  line  beginning  on 
State  Trunk  Highway  (STH)  55  at  the 
Minnesota  border,  then  south  along  the 
Minnesota  border  to  a  point  due  south 
of  the  intersection  of  STH  7  and  County 
State  Aid  Highway  (CSAH)  7  in  Big 
Stone  County,  north  to  the  STH  7/CSAH 
7  intersection  and  continuing  north 
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along  CSAH  7  to  CSAH  6  in  Big  Stone 
County,  east  along  CSAH  6  to  CSAH  21 
in  Big  Stone  Count*,  south  along  CSAH 
21  to  CSAH  10  in  Big  Stone  County,  east 
along  CSAH  10  to  GS.\H  22  in  Swift 
County,  east  along  CSAH  22  to  CSAH  5 
in  Swift  County,  south  along  CSAH  5  to 
U.S.  Highway  12,  eist  along  U.S.  12  to 
CSAH  17  in  Swift  dounty,  south  along 
CSAH  17  to  the  Swift  County  border, 
east  along  the  south  border  of  Swift 
County  and  north  a  ong  the  east  border 
of  Swift  Coimty  to  the  south  border  of 
Pope  County,  east  a  ong  the  south 
border  of  Pope  Couj  ity  and  north  along 
the  east  border  of  P(  ipe  County  to  STH 
28,  west  along  STH  28  to  CSAH  33  in 
Pope  County,  north  along  CSAH  33  to 
CSAH  3  in  Douglas  County,  north  along 
CSAH  3  to  CSAH  6<  i  in  Otter  Tail 
County,  north  along  CSAH  69  to  CSAH 
46  in  Otter  Tail  Con  nty,  east  along 
CSAH  46  to  the  easi  border  of  Otter  Tail 
County,  north  along  the  east  border  of 
Otter  Tail  County  tc  CSAH  40  in  Otter 
Tail  County,  west  a  ong  CSAH  40  to 
CSAH  75  in  Otter  T  il  County,  north 
along  CSAH  75  to  S  PH  210,  west  along 
STH  210  to  STH  101 1,  north  along  STH 
108  to  CSAH  1  in  O  ter  Tail  County, 
west  along  CSAH  1  o  CSAH  14  in  Otter 
Tail  County,  north  along  CSAH  14  to 
CSAH  44  in  Otter  Ti  lil  County,  west 
along  CSAH  44  to  C  5AH  35  in  Otter  Tail 
County,  north  along  CSAH  35  to  STH 
108,  west  along  STf  108  to  CSAH  19  in 
WiUtin  County,  south  along  CSAH  19  to 
STH  55,  then  west  a  ong  STH  55  to  the 
point  of  beginning. 

Ohio  -  Change  fro  n  two  zones  to 
statewide. 

Tennessee 

Anderson,  Blount  Campbell, 
Claiborne,  Knox,  Lo  idon,  Monroe. 
Roane,  and  Union  C  sunties  and  those 
portions  of  Meigs  ar  d  Rhea  Counties 
north  of  Highway  6J . 

Wisconsin 

Early-Season  Sub;  ;one  -  That  area 
encompassed  by  a  line  beginning  at  the 
Illinois  border  on  th ;  Lake  Michigan 
shore,  then  east  to  tl  e  Michigan  border 
in  Lake  Michigan,  n  )rth  along  the 
Michigan  border  in  ^ke  Michigan  to  a 
point  due  east  of  VVi  sconsin  State 
ilighway  23,  then  di  le  west  to  the  Lake 
Michigan  shore  in  S  leboygan  and 
continuing  west  alo:  ig  State  23  to  State 
67,  then  southerly  a  ong  State  67  to 
Sheboygan  County  I  lighway  E,  then 
southerly  along  Cou  ity  E  to  State  28, 
then  south  and  west  along  State  28  to 
U.S.  Highway  41,  th  ;n  southerly  along 
U.S.  41  to  State  33,  t  len  westerly  along 
State  33  to  State  26,  then  southerly 
along  State  26  to  U.J .  12,  then  southerly 
along  U.S.  12  to  Stats  89,  then  southerly 
along  State  89  to  U.J .  14,  then  southerly 
along  U.S.  14  to  the  llinois  border. 


Pacific  Flyway 

Oregon 

Lower  Columbia  River  Zone  -  Those 
portions  of  Clatsop,  Columbia,  and 

Multnomah  Counties  within  the 
following  boundary:  beginning  at 
Portland,  Oregon,  at  the  south  end  of  the 
Interstate  5  Bridge;  south  on  1-5  to 
Highway  30;  west  on  Highway  30  to  the 
town  of  Svensen;  south  from  Svensen  to 
Youngs  River  Falls;  due  west  ft-om 
Youngs  River  Falls  to  the  Pacific  Ocean 
coastline;  north  along  the  coastline  to  a 
point  where  Clatsop  Spit  and  the  South 
jetty  meet;  due  north  to  the  Oregon- 
Washington  border;  east  and  south 
along  the  Oregon- Washington  border  to 
the  1-5  Bridge;  south  on  the  1-5  Bridge 
to  the  point  of  beginning. 

Northwest  Oregon  Zone  -  All  of 
Benton,  Clackamas,  Clatsop,  Columbia, 
I^ane,  Lincoln,  Linn,  Marion,  Polk, 
Multnomah,  Tillamook,  Washington, 
and  Yamhill  Counties;  except  for  the 
Lower  Cohunbia  River  Zone. 

Utah 

Early-season  Canada  Goose  Area  - 
Cache  County 

Washington 

Lower  Columbia  River  Zone  - 
Beginning  at  the  Washington-Oregon 
border  on  the  1-5  Bridge  near 
Vancouver,  Washington;  north  on  1-5  to 
Kelso;  west  on  Highway  4  from  Kelso  to 
Highway  401 ;  south  and  west  on 
Highway  401  to  Highway  101  at  the 
Astoria-Megler  Bridge;  West  on  Highway 
101  to  Gray  Drive  in  the  City  of  Ilwaco; 
west  on  Gray  Drive  to  Canby  Road; 
southwest  on  Canby  Road  to  the  North 
Jetty;  southwest  on  the  North  Jetty  to  its 
end;  southeast  to  the  Washington- 
Oregon  border;  upstream  along  the 
Washington-Oregon  border  to  the  point 
of  origin. 

Wyoming 

Bear  River  Area  -  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Salt  River  Area  -  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Eden^Farson  Area  -  Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 

Sandhill  Cranes 

Central  Flyway 

Colorado 

Regular-Season  Open  Ai;ea  -  The 
Ontral  Flyway  portton  of  the  State 
except  the  San  Luis  Valley  (Alamosa, 
Conejos,  Costilla,  Hinsdale,  Mineral,  Rio 
Grande  and  Saguache  Coimlies  east  of 
the  Continental  Divide)  and  North  Park 
(Jackson  County). 

Kansas 


Regular  Season  Open  Area  -  That 
portion  of  the  State  west  of  a  line 
beginning  at  the  Oklahoma  border, 
north  on  1-35  to  Wichita,  north  on  1-135 
to  Salina,  and  north  on  U.S.  81  to  the 
Nebraska  border. 

New  Mexico 

Regular-Season  Open  Area  -  Chaves, 
Curry,  De  Baca,  Eddy,  Lea,  Quay,  and 
Roosevelt  Counties. 

Middle  Rio  Grande  Valley  Area  -  The 
Central  Flyway  portion  of  New  Mexico 
in  Socorro  and  Valencia  Coimties. 

Southwest  Zone  -  Sierra,  Luna,  and 
Dona  Ana  Counties. 

Oklahoma 

Regular-Season  Open  Area  -  That 
portion  of  the  State  west  of  1-35. 

Texas 

Regular-Season  Open  Area  -  That 
portion  of  the  State  west  of  a  line  from 
the  International  Toll  Bridge  at 
Brownsville  along  U.S.  77  to  Victoria: 
U.S.  87  to  Placedo;  Farm  Road  616  to 
Blessing;  State  35  to  Alvin;  State  6  to 
U.S.  290;  U.S.  290  to  Austin;  1-35  to  the 
Tejcas-Oklahoma  border. 

North  Dakota 

Regular- Season  Open  Area  -  That 
portion  of  the  State  west  of  U.S.  281. 

South  Dakota 

Regular-Season  Open  Area  -  That 
portion  of  the  State  west  of  U.S.  281 . 

Montana 

Regular-Season  Open  Area  -  The 
Central  Flyway  portion  of  the  State 
except  that  area  south  of  1-90  and  west 
of  the  Bighorn  River. 

Wyoming 

Regular-Season  Open  Area  - 
Campbell,  Converse,  Crook,  Goshen, 
Laramie,  Niobrara,  Platte,  and  Weston 
Counties. 

Riverton-Boysen  Unit  -  Portions  of 
Fremont  County. 

Pacific  FlyK'ay 

Arizona 

Special-Season  Area  -  Game 
Management  Units  30A,  30B,  31,  and 
32. 

Montana 

Special-Season  Area  -  See  State 
regulations. 

Utah  ^  ^ 

Special-Season  Area  -  Rich  and  Cache 
Counties. 

Wyoming 

Bear  River  Area  -  That  portion  of  - 
Lincoln  County  described  in  State 
regulations. 

Sah  River  Area  -  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Eden-Farson  Area  -  Those  portions  of  ~ 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 

All  Migratory  Game  Birds  in  Alaska 


North  Zone  -  State  Came  Management 

t'!. its  11-13  and  17-26.  ^ 

Gulf  Coast  Zone  -  State  Game 

Management  Units  5-7,  9.  14-16,  and  c 

10  -  Unimak  Island  only.  I 

Southeast  Zone  -  State  Game  1, 

Management  Units  1^.  a 

Pribilof  and  Aleutian  Islands  Zone  « 

State  Game  Management  Unit  10-  1 

except  Unimak  Island.  b 

Kodiak  Zone  -  State  Game  ji 

Management  Unit  8.  tl 

All  Migratory  Birds  in  the  Virgin  o 

fslands  •    -  E 

Ruth  Cay  Closure  Aita  -  The  island  of  ji 

Ruth  Cay.  just  south  of  St.  Croix,  K 

All  Migratory  Birds  in  Puerto  Rico  K 

Municipality  of  Culebra  Closure  Art- a  C 

-'AH  of  the  Municipality  of  Culebra.  tl 

Desecheo  Island  Closure  Area  -  .Ml  ct"  C 

Desecheo  Island.  \^ 
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North  Zone  -  State  Game  Management 
I  i. its  11-13  and  17-26. 

Gulf  Coast  Zone  -  State  Game 
Management  Units  5-7.  9.  14-16,  and 
10  -  Unimak  Island  only. 

Southeast  Zone  -  State  Game 
Management  Units  1^. 

Pribilof  and  Aleutian  Islands  Zone 
State  Game  Management  Unit  10- 
except  Unimak  Island. 

Kodiak  Zone  -  State  Game 
Management  Unit  8. 

All  Migratory  Birds  in  the  Virgin 
Jshnds  .    , 

Ruth  Cay  Closure  Arta  -  The  island  ot 
Ruth  Cay.  just  south  of  St.  Croix.. 

All  MJ^atory  Birds  in  Puerto  Rico 

Municipality  of  Culebra  Closure  Art<i 
-  "AH  of  the  Municipality  of  Cuiebra. 

Desecheo  Island  Closure  Area  -  .Ml  of 
Desecheo  Island. 


Mona  Island  Closure  Area  -  All  of 
Mona  Island. 

El  Verde  Closure  Area  -  Those  areas 
of  the  mimicipalities  of  Rio  Grande  and 
Loiza  delineated  as  follows:  (1)  All 
lands  between  Routes  956  on  the  west 
and  186  on  the  east,  from  Route  3  on  the 
north  to  the  juncture  of  Routes  956  and 
186  (Km  13.2)  in  the  south;  (2)  all  lands 
between  Routes  186  and  966  from  the 
juncture  of  186  and  966  on  the  north,  to 
the  Caribbean  National  Forest  Boundar>- 
on  the  south;  (3)  all  lands  lying  west  of 
Route  186  for  one  kilometer  from  the 
juncture  of  Routes  186  and  956  south  to 
Km  6  on  Route  186;  (4)  all  lands  within 
Km  14  and  Km  6  on  the  west  and  the 
Caribbean  National  Forest  Boundary  on 
the  east:  and  (5)  all  lands  within  the 
Caribbean  National  Forest  Boundary 
whetlier  private  or  public 


Cidra  Municipality  and  adjacent  areas 
-  All  of  Cidra  Municipality  and  portions 
of  Aguas,  Buenas.  Caguas,  Gayer,  aad 
Comerio  Municipalities  as  encompassed 
within  the  following  boundary: 
beginning  oa  Highway  172  as  it  leaves 
the  Municipahty  of  Cidra  on  the  west 
edge,  north  to  Highway  156.  east  on 
Highway  156  to  Highway  1.  south  on 
Highway  1  to  Highway  765.  south  on 
Highway  765  to  Highway  763.  south  on 
Highway  763  to  the  Rio  Guavate.  west 
along  Rio  Guavate  to  Highway  1. 
southwest  on  Highway  1  to  Highway  14. 
west  on  Highway  14  to  Highway  729, 
north  on  Highway  729  to  Cidra 
Municipality  boundary  to  the  point  of 
beginning.   ■ 
|FR  Doc.  94-16812  Filed  7-1 1  -ti4.  8  4S  jm| 
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DEPARTMENT  OF 


I 


HE  INTERIOR 


Bureau  of  Indian  Affairs 

25  CFR  Part  164 
FMN:  107ft-AC77 

Sale  of  Lumt>er  an^  Other  Forest 
Products  Produced  by  Indian 
Enterprises  From  tfie  Forests  on  Indian 
Reservations 

agency:  Bureau  of  ^dian  Affairs. 

Interior. 

ACTION:  Proposed  njle. 


SUMMARY:  The  Bure  m  of  Indian  Affairs 
(BIA)  is  proposing  ta  delete  regulations 
which  govern  the  te  rms  and  conditions 
under  which  forest  iroducts  produced 
by  Indian  tribal  fore  st  enterprises  from 
the  forests  of  Indian  Reservations  may 
be  sold.  The  BIA  is  jroposing  to  delete 
these  regulations  be  cause  the  "General 
Forest  Regulations,"  prescribe  a  similar 
policy  for  sales  of  Ii  dian  forest  products 
in  the  section,  "Ind:  an  Tribal  Forest 
Enterprise  Operatic  is."  Therefore,  the 
proposed  deletion  ii  i  necessary  to 
eliminate  redundan  :y  and  potential 
confusion  in  forestr  r  program 
regulations. 

DATES:  Comments  n  ust  be  received  on 
or  before  Septembei  12, 1994. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to:  Mr.  Jim  Stires,  Billings 
Area  Office,  BIA,  Br  anch  of  Forestry, 
316  North  26th  Stre  ;t,  Billings. 
Montana;  or  Mr.  Bil  Downes,  Division 
of  Forestry,  1849  C  ^treet  NW.,  Mail 
Stop  4545  MIB,  Washington  DC  20240. 
FOR  FURTHER  INFORM  ATIOH  CONTACT:  Mr. 
Jim  Stires,  Billings  yLrea  Office,  Bureau 
of  Indian  Affairs,  Br  inch  of  Forestry  at 
(406) 657-6358. 

SUPPLEMENTARY  INFC  RMAT10N:  This 
action,  deleting  25  CFR  part  164,  results 
from  the  BIA's  need  to  eliminate  the 
redundancy  and  pol  ential  confusion 
arising  from  having  two  regulations 
governing  the  same  operation  in  the  25 
CFR  Indian  forestry  program 
regulations.  The  BL' .  recognizes  that 
provisions  in  §  163.  3  of  the  revision  of 
25  CFR  part  163,  "G  sneral  Forest 
Regulations,"  are  ac  equate  to  govern  the 
sale  of  Indian  forest  products  and,  as  a 
result,  that  25  CFR  j  art  164  is  no  longer 
needed. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  afford 
the  public  an  oppor  unity  to  participate 
in  the  rulemaking  p  ■ocess.  Accordingly, 
interested  persons  n  lay  submit  written 
comments  regarding  the  proposed  rule 
to  the  locations  idei  tified  in  the 
addresses  section  oi  this  document. 

This  rule  is  not  cc  nsidered  a 
significant  regulator  y  action  under  the 


IMI 


criteria  of  Executive  Order  12866. 
Therefore,  review  by  the  Office  of 
Management  and  Budget  is  not  required 
prior  to  pubhcation  in  the  Federal 
Register. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601 
et  seq.)  because  the  sale  of  lumber  and 
forest  products  produced  by  Indian 
enterprises  will  be  conducted  as  in  the 
past. 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

In  accordance  with  Executive  Order 
12630,  the  Department  has  determined 
that  this  rule  does  not  have  significant 
takings  implications. 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects. 

The  deletion  of  25  CFR  part  164, 
"Sale  of  Lumber  and  Other  Forest 
Products  Produced  by  Indian 
Enterprises  from  Forests  on  Indian 
Reservations,"  will  not  create 
information  collection  or  record  keeping 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

The  primary  author  of  this  document 
is  Mr.  Jim  Stires,  Forester,  in  the 
Billings  Area  Office,  BIA,  Branch  of 
Forestry,  Billings,  Montana. 

List  of  Subjects  in  25  CFR  Part  164 

Forests  and  forest  products;  Indian — 
lands. 

For  the  reasons  set  forth  in  the 
preamble.  Part  164  of  Chapter  I,  Title  25 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  removed. 

Dated:  May  16, 1994. 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 
|FR  Doc.  94-16815  Filed  7-11-94;  8:45  am) 
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Bureau  of  Indian  Affairs 

25  CFR  Part  165 
RIN:  1076-AC75 

Sale  of  Forest  Products,  Red  Lake 
Indian  Reservation,  Minnesota 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  proposing  to  delete  regulations 
which  govern  the  terms  and  conditions 
imder  which  forest  products  produced 
by  the  Red  Lake  Indian  Mills  may  be 
sold.  The  BIA  is  proposing  to  delete 
these  regulations  because  the  Red  Lake 
Indian  Mills  no  longer  exists  and  the 
revision  of  the  "General  Forest 
Regulations,"  prescribes  policy  for  the 
sale  of  forest  products  produced  by 
other  Indian  forest  product  enterprises 
on  the  Red  Lake  Indian  Reservation. 
Therefore,  this  proposed  deletion  is 
necessary  to  eliminate  redundancy  and 
potential  confusion  in  forestry  program 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  September  12,  1994> 
ADDRESSES:  Mail  or  hand  deliver 
comments  to:  Mr.  Jim  Stires,  Billings 
Area  Office,  BIA,  Branch  of  Forestry, 
316  North  26th  Street,  Billings, 
Montana;  or  Mr.  Bill  Downes.  Division 
of  Forestry,  1 849  C  Street  N W. ,  Mail 
Stop  4545  MIB,  Washington  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Stires,  Billings  Area  Office.  Bureau 
of  Indian  Affairs.  Branch  of  Forestry, 
telephone  (406)  657-6358. 
SUPPLEMENTARY  INFORMATION:  Deletion 
of  25  CFR  part  165  will  eliminate 
potential  confusion  because  the  Red 
Lake  Indian  Mills,  which  are  the  subject 
of  the  regulation,  no  longer  exist.  This 
deletion  also  wfill  eliminate  a  perceived 
redundancy  because  provisions  in 
§163.13  of  the  revision  of  25  CFR  part 
163,  "General  Forest  Regulations,"  are 
adequate  to  govern  the  sale  of  Indian 
forest  products  by  Indian  forest 
enterprises  on  the  Red  Lake  Indian 
Reservation. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments  regarding  the  proposed  rule 
to  the  locations  identified  in  the 
ADDRESSES  section  of  this  document. 

This  rule  is  not  considered  a 
significant  regulatory  action  under  the 
criteria  of  Executive  Order  12866. 
Therefore,  review  by  the  Office  of 
Management  and  Budget  is  not  required 


tl 


prior  to  pubhcation  in  the  Federal 

Register.  g. 

This  rule  will  not  have  a  significant  S^ 

economic  impact  on  a  substantial  o 
number  of  small  entities  under  the 

Regulatory  Flexibihty  Act  (5  U.S.C.  601  i: 

et  seq.)  because  the  sale  of  liunber  and  ti 

forest  products  produced  by  Indian  4a 
enterprises  will  be  conducted  as  in  the 

past.  \h 

The  Department  of  the  Interior  has  fe 
determined  that  this  proposed  rule  does 

not  constitute  a  major  Federal  action  "i 

significantly  affecting  the  quafity  of  the  In 

human  envirormient  and  that  no  cr 

detailed  statement  is  required  pursuant  k« 

to  the  National  Environmental  Policy  at 

Act  of  1969.  ar 

The  Department  has  certified  to  the 

Office  of  Management  and  Budget  that  is 
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prior  to  publication  in  the  Federal 
Register. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  because  the  sale  of  liunber  and 
forest  products  produced  by  Indian 
enterprises  will  be  conducted  as  in  the 
past. 

The  Department  of  the  Interior  has 
determined  that  this  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 


these  proposed  regulations  meet  the 
applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

In  accordance  with  Executive  Order 
12630.  the  Department  has  determined 
that  this  rule  does  not  have  significant 
takings  implications. 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects. 

The  deletion  of  25  CFR  part  165, 
"Sale  of  Forest  Products.  Red  Lake 
Indian  Reservation  Minnesota."  will  not 
create  information  collection  or  record 
keeping  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

The  primary  author  of  this  document 
is  Mr.  Jim  Stires.  Forester,  in  the 


Billings  Area  Office.  BLA.  Branch  of 
Forestry.  BiUings.  Montana. 

List  of  Subjects  in  25  CFR  Part  165 

Forests  and  forest  products;  Indian- 
lands. 

For  the  reasons  set  forth  in  the 
preamble,  Part  165  of  Chapter  I.  Title  25 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  removed. 

Dated:  May  16.  1994. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  94-16816  Filed  7-11-94;  8:45  am) 
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Part  IV 


Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Reclassify  the  Bald  Eagle  From 
Endangered  to  Threatened  in  Most  of  the 
Lower  48  States;  Proposed  Rule 
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DEPARTMENT  OF 

Fish  and  Wildlife  Service 


THE  INTERIOR 


50  CFR  Part  17 
RIN  10ie-AC48 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reclassify  the  Bald  Eagle 
From  Endangered  to  Threatened  In 
Most  of  the  Lower  #8  States 

AGENCY:  Fish  and  Vtildlife  Service. 
Interior. 

ACTION:  Proposed  nlle. 


SUMMARY:  The  bald  eagle  (Haliaeetus 
leucocephalus)  is  li  ited  as  endangered 
under  the  Endanger  3d  Species  Act  of 
1973  (Act)  in  the  la  ver  48  States,  except 
Washington,  Oregon,  Minnesota. 
Wisconsin,  and  Mic  higan,  where  it  is 
listed  as  threatened  The  bald  eagle  also 
occurs  in  Alaska  an  i  Canada,  where  it 
is  not  at  risk  and  is  lot  protected  under 
the  Act,  and  exists  in  small  numbers  in 
northern  Mexico.  T  le  Fish  and  Wildlife 
Service  (Service)  pr  )poses  to  reclassify 
the  bald  eagle  from  jndangered  to 
threatened  in  the  lo  ver  48  States  except 
in  certain  portions  c  f  the  American 
Southwest  and  to  cl  issif\-  those  eagles 
in  adjacent  Mexico  is  endangered.  The 
bald  eagle  would  re  nain  threatened  in 
the  five  States  wher  tit  is  currently 
listed  as  threatened  The  special  rule  for 
threatened  bald  eag  es  would  be  revised. 
This  action  would  r  ot  alter  those 
conservation  measu  es  already  in  force 
to  protect  the"speci6  s  and  its  habitats. 
The  Service  seeks  c(  mments  from  the 
public  on  this  prop(  sed  reclassification. 
DATES:  Comments  fr  5m  all  interested 
parties  must  be  rece  ved  by  October  11. 
1994.  Public  hearinj  requests  must  be 
received  by  August  !6. 1994. 
ADDRESSES:  Conime  its  and  materials 
concerning  this  pro  osal  should  be  sent 
to  Chief,^  Division  of  Endangered 
Species,  Fish  and  W  ildlifc  Service,  1 
Federal  Drive,  Whip  jle  Federal 
Building,  Fort  Snell  ng,  Minnesota 
55111-4056.  Comm  ints  and  materials 
received  will  be  ava  lable  for  public 
in.spection,  by  appo  ntment,  during 
normal  business  hoiirs  at  the  above 
address. 


FOR  FURTHER  INFORMATION 
Gustitus  Millar,  Bale 
Coordinator.  Fish 
4469-^8th  Avenue 
Illinois  61201  (309/:|93 
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SUPPLEMENTARY  INFOflMATION: 
Background 


Literally  translate*  . 
leucocephalus  mean ; 
eagle.  This  large,  po  verful 


CONTACT:  jody 
Eagle  Recovery 
Wildlife  Service. 
Rock  Island. 
-5800). 


Haliaeetus 
white-headed  sea 
brown  bird 


with  a  white  head  and  tail  is  well 
known  as  our  Nation's  symbol.  Young 
bald  eagles  are  mostly  dark  brown  until 
they  reach  4  to  6  years  in  age  and  may 
be  confused  with  the  golden  eagle 
[Aquila  chrysaetos).  The  bald  eagle  is 
the  only  sea  eagle  regularly  occurring  on 
the  North  American  continent 
(American  Ornithologists'  Union  1983). 
Its  range  extends  from  central  Alaska 
and  Canada  to  northern  Mexico. 

The  bald  eagle  is  a  bird  of  aquatic 
ecosystems  (Marshall  and  Nickerson 
1976).  It  frequents  estuaries,  large  lakes, 
reservoirs,  major  rivers,  and  some 
seacoast  habitats.  However,  such  areas 
must  have  an  adequate  food  base, 
perching  areas,  and  nesting  sites 
meeting  certain  requirements  to  support 
bald  eagles.  In  winter,  bald  eagles  often 
congregate  at  specific  wintering  sites 
that  are  generally  close  to  open  water 
and  that  offer  good  perch  trees  and  night 
roosts.  Bald  eagle  habitats  encompass 
both  public  and  private  lands. 

The  bald  eagle  was  first  described  in 
1766  as  Faico  leucocephalus  by 
Linnaeus.  This  South  Carolina  bird  was 
later  renamed  as  the  southern  bald 
eagle,  subspecies  Haliaeetus 
leucocephalus  leucocephalus 
(Linnaeus>.  when,  in  1897,  Townsend 
identified  the  northern  bald  eagle  as 
Haliaeetus  leucocephalus  alascanus 
(American  Ornithologists'  Union  1957). 
These  two  subspecific  names  were  in 
use  when  the  southern  bald  eagle 
(arbitrarily  declared  to  occur  south  of 
the  40th  parallel)  was  listed  (March  11, 
1967;  32  FR  4001)  as  endangered  under 
the  Endangered  Species  Protection  Act 
of  1966  (16  U.S.C.  668aa-668cc).  By  the 
time  the  bald  eagle  was  listed  (February 
14,  1978:  43  FR  6233)  for  the  entire 
lower  48  States,  the  subspecies  were  no 
longer  recognized  by  ornithologists. 

The  bald  eagle  historically  ranged 
throughout  North  America  except 
extreme  northern  Alaska  and  Canada 
and  central  and  southern  Mexico,  Bald 
eagles  nest  on  both  coasts  from  Florida 
to  Baja  California,  in  the  south,  and 
from  Labrador  to  the  western  Aleutian 
Islands.  Alaska,  in  the  north  (formerly  to 
the  Commander  Islands,  western  Bering 
Sea).  In  many  of  these  areas  they  were 
abundant. 

C^rrard  and  Bortolotti  (1988)  describe 
early  population  trends.  When 
Europeans  first  arrived  on  the  North 
American  continent,  there  were  an 
estimated  quarter-  to  a  half-million  bald 
eagles.  The  first  major  decline  in  the 
bald  eagle  population  probably  began  in 
the  mid  to  late  1800"s.  It  coincided  with 
declines  in  numbers  of  waterfowl  and 
shorebirds  and  other  major  prey  species. 
Direct  eagle  killing  was  also  prevalent, 
and,  coupled  with  loss  of  nesting 


habitat,  these  factors  reduced  bald  eagle 
numbers  until  the  1940's. 

In  1940,  the  Bald  Eagle  Protection  Act 
(16  U.S.C.  668)  was  passed.  This  law 
prohibits  the  take,  possession,  sale, 
purchase,  barter,  offer  to  sell,  purchase 
or  barter,  transport,  export  or  import,  of 
any  bald  eagle,  alive  or  dead,  including 
any  part,  nest.,  or  egg,  unless  allowed  by 
permit;  "take"  includes  pursue,  shoot, 
shoot  at,  poison,  wound,  kill,  capture, 
trap,  collect,  or  molest  or  distiuh. 

The  Bald  Eagle  Protection  Act  and 
increased  pubKc  awareness  of  the  bald 
eagle  resulted  in  a  partial  recovery  or  a 
slower  decline  of  the  species  in  most 
areas  of  the  country.  However, 
persecution  continued,  notably  in 
Alaska,  which  was  exempted  from  the 
Bald  Eagle  Protection  Act  and 
maintained  a  bounty  on  bald  eagles.  In 
1952.  after  lengthy  studies  demonstrated 
that  bald  eagles  were  not  affecting 
salmon  numbers.  Alaska  was  no  longer 
exempted. 

Shortly  after  World  War  II,  tlie  use  of 
dichloro-diphenyl-trichloroethane 
(DDT)  and  other  organochlorine 
compounds  became  widespread. 
Initially,  DDT  was  sprayed  extensively 
along  coastal  and  other  wetland  areas  to 
control  mosquitos  (Carson  1962).  Later 
it  was  used  as  a  general  insecticide.  As 
DDT  accumulated  in  individual  bald 
eagles  from  ingesting  contaminated 
food,  the  species'  reproduction 
plummeted.  In  the  late  1960s  and  early 
1970s,  it  was  determined  that 
dichlorophenyl-dichloroethy lene  (DDE) , 
the  principal  metabolite  of  DDT. 
accumulated  in  the  fatty  tissues  of  the 
adult  females  and  impaired  calcium 
release  for  egg  shell  formation,  thus 
inducing  thin  shells  and  reproductive 
failure. 

In  response  to  the  decline  following 
World  War  II,  on  March  11,  1967  (32  FR 
4001).  the  Secretary  of  the  Interior  listed 
bald  eagles  south  of  the  40th  parallel  as 
endangered  under  the  Endangered 
Species  Preservation  Act  of  1966.  The 
northern  bald  eagle  was  not  included  in 
that  action  primarily  because  the 
Alaskan  and  Canadian  populations  were 
not  considered  endangered  in  1967.  On 
December  31. 1972.  DDT  was  banned 
from  use  in  the  United  States. 

In  1973.  the  Endangered  Species  Act 
(16  U.S.C.  1531  et  seq.)  was  passed. 
Among  other  provisions,  it  allowed  the 
listing  of  distinct  populations  of  animal 
species  and  the  addition  of  a  new 
category,  "threatened."  The  Act  defines 
an  endangered  species  as  a  species  that 
is  in  danger  of  extinction  throughout  all 
or  a  significant  portion  of  its  range.  A 
threatened  species  is  defined  as  any 
species  that  is  likely  to  become  an 
endangered  species  (but  is  not  in  danger 
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of  extinction)  throughout  all  or  a 
significant  portion  of  its  range. 

A  nationwide  bald  eagle  survey  by  the 
Service  and  a  number  of  other  agencies 
and  conservation  groups  in  1974 
revealed  that,  in  parts  of  the  northern 
half  of  the  lower  48  States,  bald  eagle 
populations  aiid  reproductive  success 
were  lower  than  in  certain  southern 
areas.  Thus,  in  1978,  the  Service  listed 
the  bald  eagle,  Haliaeetus 
leucocephalus  (no  subspecies 
referenced)  throughout  the  lower  48 
States  as  endangered  except  in 
Michigan,  Minnesota,  Wisconsin, 
Washington,  and  Oregon,  where  it  was 
designated  as  threatened  (February  14. 
1978;  43  FR  6233). 

Restoring  endangered  and  threatened 
animals  and  plants  to  the  point  where 
they  are  again  viable,  self-sustaining 
members  of  their  ecosystems  is  the  main 
goal  of  the  Endangered  Species  Act. 
"Thus,  the  Act  contains  recovery  as  well 
as  listing  and  protection  provisions.  To 
effect  recovery,  section  4(fl  of  the  Act 
provides  for  the  development  and 
implementation  of  recovery  plans  for 
listed  species.  According  to  the  Act,  a 
recovery  plan  is  a  plan  for  the 
conservation  and  survival  of  the  species. 
It  identifies,  describes,  and  schedules 
the  actions  necessary  to  restore 
endangered  and  threatened  species  to  a 
more  secure  biological  condition. 

In  establishing  a  recovery  program  for 
the  species  in  the  mid-1970s,  the 
Service  divided  the  bald  eagles  of  the 
lower  48  States  into  five  recovery 
populations,  based  on  geographic 
location,  termed  Recovery  Regions.  A 
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of  extinction)  throughout  all  or  a 
signincant  portion  of  its  range. 

A  nationwide  bald  eagle  survey  by  the 
Service  and  a  number  of  other  agencies 
and  conservation  groups  in  1974 
revealed  that,  in  parts  of  the  northern 
half  of  the  lower  48  States,  bald  eagle 
populations  and  reproductive  success 
were  lower  than  in  certain  southern 
areas.  Thus,  in  1978,  the  Service  listed 
the  bald  eagle,  Haliaeetus 
leucocephalus  (no  subspecies 
referenced)  throughout  the  lower  48 
States  as  endangered  except  in 
Michigan,  Minnesota.  Wisconsin. 
Washington,  and  Oregon,  where  it  was 
designated  as  threatened  (February  14, 
1978;  43  FR  6233). 

Restoring  endangered  and  threatened 
animals  and  plants  to  the  point  where 
they  are  again  viable,  self-sustaining 
members  of  their  ecosystems  is  the  main 
goal  of  the  Endangered  Species  Act. 
Thus,  the  Act  contains  recovery  as  well 
as  listing  and  protection  provisions.  To 
effect  recovery,  section  4(fl  of  the  Act 
provides  for  the  development  and 
implementation  of  recovery  plans  for 
listed  species.  According  to  the  Act,  a 
recovery  plan  is  a  plan  for  the 
conservation  and  survival  of  the  species. 
It  identifies,  describes,  and  schedules 
the  actions  necessar>'  to  restore 
endangered  and  threatened  species  to  a 
more  secure  biological  condition. 

In  establishing  a  recovery  program  for 
the  species  in  the  mid-1970s,  the 
Service  divided  the  bald  eagles  of  the 
lower  48  States  into  five  recovery 
populations,  based  on  geographic 
location,  termed  Recovery  Regions.  A 


recovery  plan  was  prepared  for  each 
population  by  separate  recovery  teams 
composed  of  species  experts  in  each 
geographic  area.  The  teams  set  forth 
goals  for  recovery  and  identified  tasks  to 
achieve  those  goals.  Coordination 
meetings  were  held  regularly  among  the 
five  teams  to  exchange  data  and  other 
information.  The  five  recovery  regions 
and  the  dates  of  their  approved  recovery 
plans  are  as  follows:  Chesapeake  Bay 
(i982,  revised  1990);  Pacific  (1986); 
Southeastern  (1984,  revised  1989); 
Northern  States  (1983);  and 
Southwestern  (1982).  The  last  two  plans 
are  under  active  revision  and  expected 
to  be  available  for  public  review  within 
the  next  12  months.  Many  of  the  tasks 
described  within  these  recovery  plans 
have  been  funded  and  carried  out  by  the 
Service  and  other  Federal,  State,  and 
private  organizations.  Annual 
expenditures  for  the  recover}-  and 
protection  of  the  bald  eagle  by  public 
and  private  agencies  have  exceeded  $1 
million  each  year  for  the  past  decade 
(Service  files). 

In  the  16  years  since  it  was  listed 
ti'iroughout  the  conterminous  48  States, 
the  bald  eagle  population  has  clearly 
improved.  The  improvement  is  a  direct 
result  of  the  banning  of  DDT  and  other 
persistent  organochlorines  and  from 
recovery  efforts.  In  1963.  a  National 
Audubon  Society  survey  reported  only 
417  active  nests  in  the  lower  48  States, 
with  an  average  of  0.59  young  produced 
per  active  nest.  In  1993.  about  4,000 
occupied  breeding  areas  were  reported 
by  the  States  with  an  estimated  average 
young  per  occupied  territory  of  0.93. 


Compared  to  1974.  for  example,  the 
number  of  occupied  breeding  areas  in 
the  lower  48  States  has  increased  by  408 
percent,  and  since  1990,  there  has  been 
a  32  percent  increase.  The  species  is 
doubling  its  breeding  population  every 
6-7  years  since  the  late  197Gs. 


Table  i.— Number  of 
Pairs  Counted  in 
States,  1963-1993 

[Incomplete  data  lor  missing  years) 


Bald  Eagle 
Lower    48 


Year 


1963 
1974 
1981 
1984 
1986 
1988 
1989 
1990 

1991  , 

1992  . 

1993  . 


Number 


417 
791 
1,188 
1,757 
1,875 
2,475 
2.680 
3,020 
3,391 
3.747 
4.016 


The  Act  requires  periodic  mview  of 
the  status  of  listed  species.  The  Service 
has  reviewed  the  status  of  the  bald  eagle 
and  is  proposing  reclassification  in  all 
or  portions  of  four  Recoverv'  Regions. 
The  review  recognized  the  achievomeni 
of  specific  recovery  plan  reclassification 
goals.  The  biological  basis  for  the 
recovery  goals  is  described  in  each 
recovery  plan. 

The  recovery  plans  were  first 
approved  in  the  early  1980's.  The  five 
Recovery  Regions  are  illustrated  on  the 
following  map: 

BILUNG  CODE  4310-S5-I> 
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A  summary  follows  of  each  Recovery 
Region's  reclassificatron  and  delisting 
goals,  an  estimation  of  progress  to  date 
in  achieving  those  goals,  and  proposed 
Service  action.  The  terms  "occupied 
breeding  areas"  and  "occupied 
territories"  are  used  interchangeably. 
Either  term  indicates  that  a  pair  of  bald 
eagles  has  established  a  breeding 
territory  and  a  nest  site  but  was  not 
necessarily  successful  in  producing 
young.  All  numbers  are  based  upon 
known  eagle  nests  and  not  estimates; 
surveys,  particularly  those  before  the 
late  1970s,  miss  some  pairs,  so  all 
counts  are  considered  minimums. 

Chesapeake  Recovery  Region 

Threatened  Goals:  Sustaining  175-250 
breeding  pairs  with  a  productivity  level 
of  1.1  young  per  active  nest,  concurrent 
with  sustained  progress  in  habitat 
protection  measures. 

Delisting  Goals:  Sustaining  300-400 
pairs  with  an  average  productivity  of  1.1 
young  per  active  nest  over  5  years  with 
permanent  protection  of  sufficient 
habitat  to  support  this  nesting 
population  and  enough  roosting  and 
foraging  habitat  to  support  population 
levels  commensurate  with  increases 
throughout  the  Atlantic  coastal  area. 

Progress  to  Date:  329  reported 
occupied  breeding  areas  and  1.12  young 
per  occupied  area  in  1993.'ft-ogress  in 
habitat  protection  has  been  sustained 
and  additional  habitat  is  being 
protected.  There  have  been  in  excess  of 
175  known  occupied  breeding  areas 
since  1988;  1992  was  the  first  year  in 
which  there  were  more  than  300. 
Threatened  goals  have  been  met. 
delisting  goals  have  not. 

Service  Proposal:  Reclassify  to 
threatened. 

Northern  Recovery  Region 

Threatened  Goals:  No  goal  for 
reclassification  to  threatened  status  in 
present  plan. 

Delisting  Goals:  1,200  occupied 
breeding  areas  over  a  minimum  of  16 
States  with  an  average  aimual 
productivity  of  at  least  1.0  young  per 
occupied  nest. 

-   Progress  to  Date:  In  1993,  there  were 
1602  known  occupied  breeding  areas 
distributed  over  21  States  with  0.95 
young  per  occupied  breeding  area. 
Productivity  was  1.00  in  1990,  0.97  in 
1991,  and  1^.01  in  1992.  (Productivity 
estimates  exclude  nest  data  from 
Minnesota  and  Wisconsin  in  1992,  and 
from  Wisconsin  in  1990  and  1991, 
because  there  were  no  productivity 
surveys  done  in  these  States  during 
those  years.)  Delisting  goals  have  teen 
-met  for  occupied  breeding  areas  and  are 
close  to  being  met  for  productivity. 
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A  summary  follows  of  each  Recovery 
Region's  reclassification  and  delisting 
goals,  an  estimation  of  progress  to  date 
in  achieving  those  goals,  and  proposed 
Service  action.  The  terms  "occupied 
breeding  areas"  and  "occupied 
territories"  are  used  interchangeably. 
Either  term  indicates  that  a  pair  of  bald 
eagles  has  established  a  breeding 
territory  and  a  nest  site  but  was  not 
necessarily  successful  in  producing 
young.  All  numbers  are  based  upon 
known  eagle  nests  and  not  estimates; 
surveys,  particularly  those  before  the 
late  1970s,  miss  some  pairs,  so  all 
counts  are  considered  minimums. 

Chesapeake  Recovery  Region 

Threatened  Goals:  Sustaining  175-250 
breeding  pairs  with  a  productivity  level 
of  1.1  young  per  active  nest,  concurrent 
with  sustained  progress  in  habitat 
protection  measures. 

Delisting  Goals:  Sustaining  300-400 
pairs  with  an  average  productivity  of  1.1 
young  per  active  nest  over  5  years  with 
permanent  protection  of  sufficient 
habitat  to  support  this  nesting 
population  and  enough  roosting  and 
foraging  habitat  to  support  population 
levels  commensurate  with  increases 
throughout  the  Atlantic  coastal  area. 

Progress  to  Date:  329  reported 
occupied  breeding  areas  and  1.12  young 
per  occupied  area  in  1993. 'Progress  in 
habitat  protection  has  been  sustained 
and  additional  habitat  is  being 
protected.  There  have  been  in  excess  of 
1 75  knovm  occupied  breeding  areas 
since  1988;  1992  was  the  first  year  in 
which  there  were  more  than  300. 
Threatened  goals  have  been  met, 
delisting  goals  have  not. 

Service  Proposal:  Reclassify  to 
threatened. 

Northern  Recovery  Region 

Threatened  Goals:  No  goal  for 
reclassification  to  threatened  status  in 
present  plan. 

Delisting  Goals:  1,200  occupied 
breeding  areas  over  a  minimum  of  16 
States  with  an  average  annual 
productivity  of  at  least  1.0  young  per 
occupied  nest. 

<   Progress  to  Date:  In  1993,  there  were 
1602  known  occupied  breeding  areas 
distributed  over  21  States  with  0.95 
yoting  per  occupied  breeding  area. 
Productivity  was  1.00  in  1990,  0.97  in 
1991,  and  1_.01  in  1992.  (Productivity 
estimates  exclude  nest  data  from 
Minnesota  and  Wisconsin  in  1992,  and 
fi-om  Wisconsin  in  1990  and  1991, 
because  there  were  no  productivity 
surveys  done  in  these  States  during 
those  years.)  Delisting  goals  have  teen 
met  for  occupied  breeding  areas  and  are 
close  to  being  met  for  productivity. 


Service  Proposal:  Reclassify  to 
threatened;  the  species  would  remain 
threatened  where  it  now  has  that  status. 
The  recovery  plan  describes  the 
delisting  goals  as  initial  and  tentative. 
The  Northern  States  Bald  Eagle 
Recovery  Team  has  reconvened  for  the 
purpose  of  reviewing  the  plan  and 
revising  the  goals,  if  necessary. 

Pacific  Recovery  Region 

Threatened  Goals:  Nesting 
populations  continue  to  increase 
annually  for  the  5  years  beginning  with 
1986  nesting  season. 

Delisting  Goals:  A  minimum  of  800 
nesting  pairs  with  an  average 
reproductive  rate  of  1.0  fledged  young 
per  pair  with  an  average  success  rate  per 
occupied  site  of  not  less  than  65%  over 
a  5-year  period.  Attainment  of  breeding 
population  goals  should  be  met  in  at 
least  80%  of  management  zones. 
Wintering  populations  should  be  stable 
or  increasing. 

Progress  to  Date:  In  1993,  1066 
occupied  breeding  areas  were  reported 
with  0.86  young  per  occupied  breeding 
area.  The  number  of  occupied  breeding 
areas  has  consistently  increased  since 
1986  and  exceeded  800  for  4  of  the  5 
years  beginning  in  1990  when  861  were 
reported.  Productivity  has  averaged 
about  1.0  since  1990.  Threatened  goals 
have  been  met.  Should  this  trend 
continue,  the  delisting  goals  for  number 
of  nesting  pairs  and  productivity  may  be 
met  in  the  near  future.  At  present,  less 
than  80  percent  of  the  37  specified 
management  zones  have  met  their 
delisting  goals.  In  1993,  20  of  those 
zones  had  met  or  exceeded  their 
recovery  goals,  and  four  other  zones  in 
addition  to  the  original  37  had  nesting 
eagles  that  are  not  part  of  the  recovery 
goals  for  this  region. 

Threatened  goals  have  been  met. 
Delisting  goals  are  close  to  being  met  for 
all  criteria  except  attainment  of  breeding 
population  goals  for  80  percent  of  the 
management  zones.  About  10  more 
zones  need  to  meet  their  goals  to  fulfill 
this  criterion. 

Service  Proposal:  Reclassify  to 
threatened  in  California  (except  the  10- 
mile  strip  along  the  Colorado  River), 
Idaho,  Montana,  Nevada,  and  Wyoming; 
the  species  would  remain  threatened 
where  it  now  has  that  status. 

Southeastern  Recovery  Region 

Threatened  Goals:  600  occupied 
breeding  areas  distributed  over  at  least 
75  percent  of  the  historic  range 
contingent  upon  greater  than  0.9  young 
per  occupied  nest,  greater  than  1.5 
young  per  successful  nest,  and  at  least 
50  percent  of  the  nests  successful  in 
raising  at  least  one  young;  based  on  a  3- 


year  average  and  documentation  of 
population  vigor  and  adequate  support 
habitat.  Individual  State  goals  are  given. 

Delisting  Goals:  Delisting  may  be 
considered  if  the  recovery  trend 
continues  for  5  years  after 
reclassification  goals  are  met.  The 
criteria  for  delisting  will  be  developed 
when  the  species  is  reclassified  from 
endangered  to  threatened. 

Progress  to  Date:  982  occupied 
breeding  areas  were  reported  with  an 
average  of  1.02  young  per  occupied 
territory  in  1993.  Nesting  is  distributed 
over  all'  11  Southeastern  States.  The 
number  of  occupied  breeding  areas 
reached  601  in  1991  and  has  exceeded 
600  for  three  successive  years. 
Reproductive  success  for  the  years 
1990-1993  averaged  1.53  young  per 
successful  nest  (or  1.04  young  per 
occupied  territory),  and  68  percent  of 
the  nests  were  successful  in  raising  at 
least  one  young.  Seven  of  eleven 
individual  State  goals  have  been  met  but 
these  are  considered  guidelines  rather 
than  requirements.  Existing  habitat  is 
deemed  to  be  adequate  to  support  and 
exceed  overall  recovery  plan  goals. 
Threatened  goals  have  been  met  and 
delisting  goals  will  be  met  in  5  years  if 
the  trend  continues. 

Service  Proposal:  Reclassify  to 
threatened. 

Southwestern  Recovery  Region 

Threatened  Goals:  10-12  young  per 
year  over  a  5-year  period;  population 
range  has  to  expand  to  include  one  or 
more  river  drainages  in  addition  to  the 
Salt  and  Verde  Systems. 

Delisting  Goals:  None  given. 

Progress  to  Date:  29  occupied 
breeding  areas  were  reported  for  1993 
with  27  young  produced.  Since  1988, 
the  number  of  occupied  breeding  areas 
has  increased  by  about  26  percent  (six 
occupied  territories)  in  the 
Southwestern  Region.  Nationwide, 
occupied  breeding  areas  have  increased 
by  62  percent  (1540  occupied  territories) 
in  the  same  time  period.  Some  of  the 
increase  in  the  Southwestern  Region  is 
due  to  finding  previously  unrecorded 
nest  sites.  Ten  or  more  young  have  been 
produced  every  year  since  1981. 
Productivity  has  increased  10-20 
percent  through  the  assistance  of  the 
Arizona  Nest  Watch  program  (Hunt  et 
al.  1992). 

Information  to  date  indicates  that 
breeding  has  expanded  beyond  the  Salt 
and  Verde  River  systems.  Eagles  are 
now  nesting  in  the  Gila  and  Bill 
Williams  river  systems  in  Arizona  and 
the  Rio  Grande  in  New  Mexico.  Thus, 
the  threatened  criteria  have  been  fully 
met. 
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habitat  and  disturbance  from  human 
encroachment  with  the  increasing 
population  (particularly  tourists  and 
recreational  housing  development)  and 
potential  for  inbreeding  from  such  low 
numbers  of  breeding  birds. 

In  summary,  the  Service  is  proposing 
tojeclassify  the  bald  eagle  from 
endangered  to  threatened  in  the 
Chesapeake  and  Southeastern  Recovery 
Regions  and  those  portions  of  the 
Northern  States  and  Pacific  Recovery 
Regions  where  it  is  currently  classified 
as  endangered.  No  changes  are  proposed 
for  the  Southwestern  Recovery  Region, 
where  the  bald  eagle  will  remain 
classified  as  endangered.  The  Service  is 
not  proposing  to  delist  the  bald  eagle 
anywhere  in  the  lower  48  States  at  this 
time.  The  Service  is  also  proposing  to 
list  those  bald  eagles  in  Mexico  as 
endangered. 

On  February  7,  1990.  the  Service 
published  (55  FR  4209)  an  Advance 
Notice  of  a  Proposed  Rule  (ANPR)  to 
announce  that  consideration  was  being 
given  to  the  possible  reclassification  or 
delisting  of  the  bald  eagle  in  all  or  part 
of  its  range  in  the  lower  48  States. 

Summary  of  Comments  and 
Recommendations  Resulting  From 
Advance  Notice 

The  responses  received  to  the  ANPR 
generally  reflected  the  Service's 
announcement  that  delisting,  as  well  as 
reclassification,  was  under 
consideration  for  the  entire  lower  48- 
State  area.  Not  all  responses  specifically 
addressed  delisting  or  reclassification. 
Nevertheless,  the  responses  were  useful 
in  the  formulation  of  the  present 
reclassification  proposal. 

Many  responses  reflected  the  writers' 
strong  personal  feelings  and  concerns 
for  bald  eagles.  Many  respondents 
related  the  importance  and  value  of 
their  personal  bald  eagle  experiences. 
Further,  they  expressed  their  desire  that 
bald  eagles  be  properly  cared  for  and 
that  the  opportunity  to  view  wild  eagles 
not  be  lost.  The  bald  eagle's  position  as 
our  national  bird  was  frequently 
mentioned. 

In  response  to  the  ANPR,  the  Service 
received  4  responses  from  other  Federal 
government  offices,  22  responses  from 
State  conservation  agencies,  23 
responses  from  citizen  groups,  and  140 
responses  fit)m  individuals. 

Based  on  reclassification  goals 
contained  in  the  five  regional  Bald  Eagle 
Recovery  Plans,  one  Federal  agency 
favored  reclassification  to  threatened 
only  in  Florida  and  the  development  of 
State-by-State  recovery  plans/criteria, 
with  subsequent  State-by-State 
reclassification  and  delisting  decisions. 


Another  Federal  agency 
recommended  reclassification  to 
threatened  in  selected  areas  based  on 
circumstances" in  the  individual 
recovery  regions,  rather  than  for  the 
nation  as  a  whole,  and  recommended 
against  delisting. 

A  third  Federal  agency  recommended 
reclassification  of  the  bald-eagle  to     , 
threatened  in  Arizona  based  on 
achievement  of  the  Southwestern 
Recovery  Plan  reclassification  goals  and 
on  protection  and  management 
measures  presently  in  place. 

The  last  Federal  agency  favored 
reclassification  to  threatened  in  those 
recovery  regions  where  the  recovery  " 
plans'  reclassification  goals  have  been 
met. 

The  Service  received  responses  to  the 
1990  ANPR  from  22  State  natural 
resource  agencies.  Seven  State  agencies 
concurred  with  reclassification  to  or 
retention  as  threatened,  including 
Michigan,  Minnesota,  and  Wisconsin, 
the  three  Northern  Region  States  where 
the  bald  eagle  is  presently  designated  as 
threatened.  The  remaining  15 
responding  States  recommended  against 
delisting  and/or  reclassification  in  their 
States. 

Of  the  140  individual  responses  (some 
signed  by  more  than  one  individual), 
135  opposed  reclassification  or  delisting 
in  some  or  all  areas  of  the  lower  48 
States:  of  the  23  citizen  group  responses. 
19  opposed  reclassification  or  delisting 
in  some  or  all  areas  of  the  lower  48 
States. 

Individuals  and  citizen  groups 
suggested  that  it  would  be  inappropriate 
to  deUst  or  reclassify  the  bald  eagle  to 
threatened  while  direct  and  indirect 
impacts  such  as  contaminants  and 
development  on  non-Federal  lands 
remain  a  threat.  The  Service  recognizes 
that  habitat  loss  is  a  major  challenge  to 
the  recovery  of  the  bald  eagle.  The 
Service  also  recognizes  that  non- 
Federal,  as  well  as  Federal,  habitat  must 
be  protected  from  contaminants, 
disturbance,  and  development  or  the 
secure  population  size  will  be 
diminished.  However,  reclassification  to 
threatened  would  not  reduce  present 
Federal  legal  protection  on  non-Federal 
land  nor  would  it  allow  habitat  loss  that 
could  not  otherwise  occur. 

A  concern  expressed  by  62 
individuals  and  11  citizen  groups  was 
that  bald  eagle  populations  were  below 
the  higher  levels  of  America's  pre- 
settlement  days  or  other  former  era,  or 
that  populations  did  not  meet  the 
abundance,  distribution,  or  productivity 
goals  for  delisting  or  reclassification 
contained  in  the  bald  eagle  recovery 
plans.  The  Act's  designations  of 
endangered  and  threatened  are  based  on 


the  present  or  foreseeable  threat  of 
extinction  of  the  species,  not  historical 
levels.  Recovery  plan  gods  for 
reclassification  have  been  met  at  this 
time. 

One  individual  suggested  that  the 
Service  conduct  a  population  viability 
analysis  (PVA)  of  the  bald  eagle, 
including  a  determination  of  the 
minimum  viable  population  (MVP).  The 
Service  recognizes  PVA  and  MVP  as 
analytical  tools  and  has  funded  and 
participated  in  the  production  of  PVA 's 
.    for  several  endangered  species. -For  the 
present  reclassification  decision, 
however,  it  is  imnecessaiy  because  the 
bald  eagles  of  the  Chesapeake,  Northern, 
Southeastern,  and  Pacific  Recovery 
Regions  have  reached  the  recovery 
plans'  reclassification  goals.  Those  goals 
are  conservative  and  meet  the  Act's 
definition  of  threatened. 

The  appearance  of  a  lowered  level  of 
Federal  legal  protection  was  a  concern 
in  26  individual  responses  and  in  one 
citizen  group  response.  The  prohibitions 
of  section  9  of  the  Act  are  the  same  for 
threatened  and  endangered  species, 
with  the  exception  that  with 
reclassification  to  threatened,  the 
Service  could  issue  permits  for  limited 
exhibition  and  educational  purposes,  for 
selected  research  work  not  directly 
related  to  the  conservation  of  the 
species,  and  for  other  special  purposes 
consistent  with  the  Act  (50  CFR  17.32, 
17.41).  All  requirements  of  the  Act 
under  section  7  still  apply.  No  changes 
in  other  protective  provisions  of  the  Act 
would  result,  nor  would  any  other 
Federal  law  protecting  bald  eagles  be 
affected. 

Thirteen  of  the  135  individuals  and  2 
of  the  19  citizen  groups  recommending 
against  reclassification  or  delisting  were 
concerned  that  the  Service's  own  efforts 
for  bald  eagle  recovery,  habitat 
management,  habitat  protection,  and 
law  enforcement  might  be  diminished. 
The  Service's  obfigations  to  protect  bald 
eagles  imder  the  &idangered  Species 
Act,  the  Migratory  Bird  Treaty  Act,  the 
Bald  Eagle  Protection  Act,  and  all  other 
applicable  laws  will  remain 
imdiminished  by  the  proposed 
reclassification. 

Seven  individuals  and  one  citizen 
group  recommending  against 
reclassification  or  deli^ng  suggested 
that  the  Service  might  be  either  . 
collabofating  with  or  yielding  to 
economic  interests  who  want 
development  restrictions  relaxed  in 
areas  presently  used  by  bald  eagles.  The 
proposed  reclassification  eases  no 
restrictions  on  the  development  of  bald 
eagle  habitat  because  the  Act  and 
regulations  adopted  under  it  make  no 
distinction  in  the  protection  given  to 


Federal  Register  /  Vol.  59.  No.  132  /  Tuesday.  July  12,  1994  /  Proposed  Rules 


35589 


the  present  or  foreseeable  threat  of 
extinction  of  the  species,  not  historical 
levels.  Recovery  plan  goals  for 
reclassification  have  been  met  at  this 
time. 

One  individual  suggested  that  the 
Service  conduct  a  population  viability 
analysis  (PVA)  of  the  bald  eagle, 
including  a  determination  of  the 
minimum  viable  population  (MVP).  The 
Service  recognizes  PVA  and  MVP  as 
analytical  tools  and  has  funded  and 
participated  in  the  production  of  PVA 's 
.    for  several  endangered  species. -For  the 
present  reclassification  decision, 
however,  it  is  unnecessary  because  the 
bald  eagles  of  the  Chesapeake,  Northern, 
Southeastern,  and  Pacific  Recovery 
Regions  have  reached  the  recovery 
plans'  reclassification  goals.  Those  goals 
are  conservative  and  meet  the  Act's 
definition  of  threatened. 

The  appearance  of  a  lowered  level  of 
Federal  legal  protection  was  a  concern 
in  26  individual  responses  and  in  one 
citizen  group  response.  The  prohibitions 
of  section  9  of  the  Act  are  the  same  for 
threatened  and  endangered  species, 
with  the  exception  that  with 
reclassification  to  threatened,  the 
Service  could  issue  permits  for  limited 
exhibition  and  educational  purposes,  for 
selected  research  work  not  directly 
related  to  the  conservation  of  the 
species,  and  for  other  special  purposes 
consistent  with  the  Act  (50  CFR  17.32, 
17.41).  All  requirements  of  the  Act 
under  section  7  still  apply.  No  changes 
in  other  protective  provisions  of  the  Act 
would  result,  nor  would  any  other 
Federal  law  protecting  bald  eagles  be 
affected. 

Thirteen  of  the  135  individuals  and  2 
of  the  19  citizen  groups  recommending 
against  reclassification  or  delisting  were 
concerned  that  the  Service's  own  efforts 
for  bald  eagle  recovery,  habitat 
management,  habitat  protection,  and 
law  enforcement  might  be  diminished. 
The  Service's  obligations  to  protect  bald 
eagles  under  the  Endangered  Species 
Act,  the  Migratory  Bird  Treaty  Act.  the 
Bald  Eagle  Protection  Act,  and  all  other 
applicable  laws  will  remain 
imdiminished  by  the  proposed 
reclassification. 

Seven  individuals  and  one  citizen 
group  recommending  against 
reclassification  or  deli^ng  suggested 
that  the  Service  might  be  either  - 
collaborating  with  or  yielding  to 
economic  interests  who  want 
development  restrictions  relaxed  in 
areas  presently  used  by  bald  eagles.  The 
proposed  reclassification  eases  no 
restrictions  on  the  development  of  bald 
eagle  habitat  because  the  Act  and 
regulations  adopted  under  it  make  no 
distinction  in  the  protection  given  to 


habitats  of  threatened  and  endangered 
species. 

Seven  individual  and  two  citizen 
group  respondents  suggested  that  the 
Service  might  be  delisting  or 
reclassifying  the  bald  eagle  to  enhance 
its  reputation  or  for  other  self-serving 
purposes.  This  proposal  to  reclassify  the 
bald  eagle  from  endangered  to 
threatened  is  undertaken  in  fulfillment 
of  section  4(c)  of  the  Act,  which  requires 
the  Service  to  periodically  review  each 
listed  species  and  to  change  * 
classifications  when  appropriate,  to 
maintain  the  integrity  of  the  Act's 
endangered  and  threatened  categories. 
Since  the  bald  eagle  has  met  its  recovery 
plan  goals,  the  Service  is  now  taking 
this  action. 

One  individual  and  two  citizen 
groups,  in  addition  to  the  Maine  and 
New  Hampshire  State  conservation 
agencies,  suggested  that  the 
northeastern  part  of  the  Northern  States 
^Recovery  Region  be  separated  and 
considered  distinct.  The  Northern  States 
Recovery  Team,  which  has 
representation  from  the  Northeast,  has 
also  considered  this  question  and  does 
not  recommend  separating  the 
northeastern  States  from  the  present 
Northern  States  Recovery  Region.  The 
Service  conciu^  with  the  Northern 
States  Recovery  Team. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  reclassifying  species  on 
the  Federal  lists.  A  species  may  be  listed 
or  reclassified  as  threatened  or 
endangered  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  five  factors  and  their  application 
to  the  bald  eagle  are  as  follows. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  bald  eagle  is  associated  with 
aquatic  ecosystems  throughout  most  of 
its  range.  Nesting  almost  never  occurs 
farther  than  3  km  (2  miles)  from  water 
(Gerrard  and  Bortolotti  1988).  Fish 
predominate  in  the  typical  diet  of 
eagles.  Many  other  types  of  prey  are  also 
taken,  including  waterfowl  and  small 
mammals  depending  on  location,  time 
of  year,  and  population  cycles  of  prey 
species.  Dead  animals  or  carrion, 
especially  in  the  wintering  areas,  are 
also  taken  when  readily  available 
(Uncer  et  al.  1979). 

Nest  sites  are  u»ially  in  large  trees 
along  shorelines  in  relatively  remote 


areas.  The  trees  must  be  sturdy  and 
open  to  support  a  nest  that  is  often  2- 
3  m  (6-9  ft)  across  and  more  than  a 
meter  (3  ft)  thick  (Bent  1938).  Bald 
eagles  also  select  cliffs  or  rock  outcrops 
for  nest  sites  where  large  trees  are  not 
available.  This  dependence  upon  very 
large  trees  associated  with  water  makes 
the  eagle  vulnerable  to  water-associated 
development  pressures. 

One  of  the  two  major  threats  to  the 
bald  eagle  at  present  and  for  the 
foreseeable  future  is  destruction  and 
degradation  of  its  habitat  (the  other 
major  threat  is  environmental 
contaminants — see  Factor  E  below). 
This  occurs  through  direct  cutting  of 
trees  for  shoreline  development,  hiunan 
distiui)ance  associated  with  recreational 
use  of  shorelines  and  waterways,  and 
contamination  of  waterways  from  point 
and  non-point  sources  of  pollution. 
Contamination  enters  bald  eagles 
through  the  food  chain  and  may  impair 
individual  birds'  reproductive  success 
and  health.  It  may  also  reduce  the 
abundance  of  preferred  prey. 

Steps  to  reduce  these  threats  are 
underway  at  all  levels  of  government 
and  public  organizations  nationwide. 
Increased  protection  of  nesting  habitat 
and  winter  roost  sites  have  occurred  in 
many  areas  throughout  the  country. 
Guidelines  to  minimize  human 
disturbance  around  nesting  and  winter 
roost  sites  have  been  developed  in  all 
parts  of  the  coimtry.  Areas  of 
contamination  continue  to  be  identified 
and  reduced.  Rehabilitation,  captive 
propagation  reintroduction,  and 
transplanting  programs  have  all  worked 
toward  increasing  the  viability  of  the 
U.S.  bald  eagle  population. 

Current  threats  to  the  bald  eagle's 
habitat  and  range  in  the  United  States 
by  Recovery  Region  are  as  follows: 

Chesapeake  Bay  Region:  Buehler  et  al. 
(1991)  reported  that  the  bald  eagle 
feeding  and  resting  use  of  Chesapieake 
Bay  shoreline  was  directly  related  to  the 
distance  of  development  from  the 
shoreline.  Eagles  tended  to  avoid 
shorelines  with  nearby  pedestrian  or 
boat  traffic.  With  hiunan  activity  and 
development  increasing,  preferred  bald 
eagle  habitat  is  diminishing.  Associated 
land  clearing  reduces  bald  eagle  nesting 
and  perching  sites. 

To  offset  these  impacts,  the  Service 
has  expanded  its  National  Wildlife 
Refuge  System  around  the  Chesapeake 
Bay  area  to  protect  bald  eagle  habitat. 
For  example,  the  Service  acquired  3,500 
acres  of  nesting  and  roosting  habitat  in 
the  James  River  area  of  Chesapeake  Bay 
in  1991  to  be  protected  and  managed  for 
bald  eagles.  Acquisition  of  an  additional 
600  acres  is  planned.  The  Blackwater 
National  Wildlife  Refuge,  which 
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Washington  have  rules  relating  to  bald 
eagles  on  private  lands  to  encourage 
landowners  to  maintain  nesting  territory 
habitat. 

Southeastern  Recovery  Region:  The 
accelerated  pace  of  development 
activities  within  eagle  habitat  and  the 
extensive  area  involved  are  the  most 
significant  limiting  factors  in  the 
Southeastern  Region.  The  cumulative 
effects  of  many  water  development 
projects  impinge  on  the  ability  to 
maintain  crment  nesting  populations 
and  ultimately  may  limit  the  extent  to 
which  recovery  may  occur. 

To  reduce  these  threats,  habitat 
management  guidelines  are  used  to 
minimize  development  disturbance  in 
and  around  nests.  Several  counties  and 
municipalities  have  adopted  the 
guidelines  in  their  land  use  and  zoning 
policies.  In  addition,  a  significant 
amount  of  new  habitat  has  been  created 
in  the  form  of  maimiade  reservoirs. 
Reservoirs  primarily  provide  wintering 
and  non-nesting  habitat,  but  are  used  by 
nesting  eagles  as  well  (U.S.  Fish  and 
Wildlife  Service  1984.  1989). 

in  addition,  many  of  the  States  have 
or  have  had  active  hacking/ 
reintroduction  programs.  Rehabilitation 
and  release  of  injured  eagles  occurs 
throughout  the  Southeastern  Region 
(U.S.  Fish  and  Wildfife  Service  1984, 
1989).  As  a  result  of  these  and  other 
efforts,  the  bald  eagle  nesting 
population  in  the  Southeastern  Region 
has  more  than  doubled  in  the  past  10 
years. 

Southwestern  Recovery  Region:  In 
addition  to  threats  common  with  other 
Recovery  Regions,  such  as  human 
disturbance  and  availability  of  adequate 
nesting  and  feeding  habitat,  the  bald 
eagles  of  the  Southwestern  Recovery 
Region  are  subjected  to  a  high  adult  rate 
of  mortality,  isolation,  heat  stress,  and 
nest  parasites.  The  Arizona  Bald  Eagle 
Nestwatch  Program  has  significantly 
increased  survival  of  young  by 
minimizing  human  disturbance  during 
important  incubation  periods,  and  by 
removing  harmful  material  such  as 
parasites  and  fishing  line  debris  from 
nests  However,  the  high  death  rate  of 
adults  and  nestlings  and  the  lack  of  gene 
exchange  with  any  adjacent  nesting 
populations,  which  may  cause 
inbreeding  to  adversely  affect  the 
population's  long-term  survival,  remain 
limiting:  this  population  continues  to 
require  intensive  management, 
particularly  around  each  nest  site. 

Hunt  et  al.  (1992)  estimate  a 
minimum  annual  mortality  rate  of  16  to 
22  percent  of  adult  breeding  birds  and 
believe  it  to  be  much  higher.  Bald  eagles 
commonly  live  20  years  in  the  wild  and 
up  to  50  years  in  captivity  (Stalmaster 


1987).  In  the  Southwestern  Region, 
adult  life  expectancy  may  not  exceed 
10-12  years  (Hunt  et  al.  1992). 

Historically,  the  bald  eagle  in  Arizona 
was  more  widely  distributed  but 
probably  was  never  abundant  (Hunt  t-f 
al.  1992).  Prior  to  1970,  records  can  U' 
found  for  19  pairs  of  nesting  bald  eagles 
in  Arizona  (Hunt  et  al.  1992).  In  1993, 
27  occupied  territories  were  reported  for 
Arizona  and  2  for  New  Mexico  totalline 
29  for  the  Southwestern  Recovery 
Region. 

Research  to  date  indicates  there  has 
been  no  immigration  to  this  population 
of  bald  eagles.  According  to  Hunt  el  al.. 
this  small  population  is  isolated  and 
thus  is  subject  to  the  genetic, 
demographic,  and  environmental  threats 
known  to  be  associated  with  small 
populations.  For  these  reasons,  the 
population  is  in  continued  need  of  strict 
protection  and  intensive  management. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

There  is  no  legal  conunercial  or 
recreational  use  of  bald  eagles.  The 
Service  considers  present  legal  and 
enforcement  measures  suHicient  to 
prevent  bald  eagle  extinction  or  a  need 
to  reclassify  as  endangered.  The  Service 
exercises  very  strict  control  over 
scientific,  educational,  and  Native 
American  religious  activities  involving 
bald  eagles  or  their  parts.  With 
reclassification  to  threatened,  the 
Service  could  issue  permits  for  limited 
exhibition  and  educational  purposes,  for 
selected  research  work  not  directly 
related  to  the  conservation  of  the 
species,  and  for  other  special  purposes 
consistent  with  the  Act  (50  CFR  17.32 
and  17.41(a)). 

C.  Disease  or  Predation 

Predation  is  not  a  significant  probleni 
for  bald  eagle  populations.  Incidents  of 
mortality  due  to  territory  disputes 
between  bald  eagles  have  been  reported. 
Diseases  such  as  avian  cholera,  avian 
pox,  aspergillosis,  tuberculosis,  and 
botulism  may  affect  individual  eagles, 
but  are  not  considered  to  be  a  significant 
threat  to  the  population.  In  the 
Southwestern  population,  the  Mexican 
chicken  bug,  when  abundant,  is  known 
to  occasionally  kill  young.  According  to 
the  National  Wildlife  Health  Research 
Center.  National  Biological  Survey. 
Wisconsin,  only  2.7  percent  of  bald  - 
eagles  submitted  to  the  Center  betweeii 
1985  and  1990  died  from  infectious 
disease. 


D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  bald  eagle  is  protected  by  the 
following  Federal  wildlife  laws  in  the 
U.S.: 

*  Sections  7  and  9  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.) 
protect  individual  bald  eagles 
(threatened  or  endangered)  and  their 
active  nests  on  pubfic  and  private  land. 

*  The  Bald  Eagle  Protection  Act  (16 
U.S.C.  668)  prohibits  without  specific 
authorization  the  possession,  transport, 
or  take  of  any  bald  or  golden  eagle,  their 
parts,  nests  or  eggs. 

*  The  Migratory  Bird  Treaty  Act  (16 
U.S.C.  703)  prohibits  without  specific 
authorization  the  possession,  transport, 
or  take  of  any  migratory  bird  (including 
bald  eagles),  their  parts,  nests  or  eggs. 

*  The  Lacey  Act  (16  U.S.C.  3372  and 
18  U.S.C.  42-44)  among  other 
provisions,  makes  it  unlawful  to  export, 
imp>ort,  transport,  sell,  receive,  acquire, 
or  purchase  any  bald  eagle,  (1)  taken  or 
possessed  in  violation  of  any  law,  treaty, 
or  regulation  of  the  United  States  or  in 
violation  of  any  Indian  tribal  law  or  (2) 
to  be  taken,  sold,  or  transported  in 
interstate  or  foreign  commerce,  in 
violation  of  any  law  or  regulation  of  any 
state  or  in  violation  of  any  foreign  law. 

This  species  is  afforded  uncommonly 
comprehensive  statutory  and  regulatory 
protection  imder  Federal  and  State 
authorities. 


£■.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Contaminants  may  affect  the  survival 
as  well  as  the  reproductive  success  and 
health  of  the  bald  eagle.  The  abundance, 
and  potentially  more  important,  the 
quality  of  prey  may  be  seriously  affected 
by  environmental  contamination. 
Although  many  of  the  compounds 
implicated  in  reduced  reproductive 
rates  and  direct  mortality  are  no  longer 
used,  contaminants  continue  to  be  a 
major  problem.  Pesticides  in  recent 
times  have  not  impacted  the  bald  eagle 
on  a  population  level;  however, 
individual  poisonings  still  occur. 

Carcasses  baited  with  poison  may 
attract  bald  eagles  as  well  as  target 
animals  such  as  coyotes.  Poisonings 
may  occur  secondarily  when  predatory 
animals  are  poisoned  and  subsequently 
eaten  by  eagles.  Crop  insecticides  may 
be  taken  up  by  prey  animals  and  may 
also  result  in  eagle  mortality. 
Organophosphates  and  carbamates  are 
sometimes  used  illegally  for  animal 
poison.  The  National  Wildlife  Health 
Research  Center  has  diagnosed  over  100 
cases  of  pesticide  poisonings  in  bald 
eagles  in  the  past  15  years. 

The  western  plains  and  Rocky 
Mountain  States  are  reported  to  have 
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D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  bald  eagle  is  protected  by  the 
following  Federal  wildlife  laws  in  the 
U.S.: 

*  Sections  7  and  9  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.) 
protect  individual  bald  eagles 
(threatened  or  endangered)  and  their 
active  nests  on  pubhc  and  private  land. 

*  The  Bald  Eagle  Protection  Act  (16 
U.S.C.  668)  prohibits  without  specific 
authorization  the  possession,  transport, 
or  take  of  any  bald  or  golden  eagle,  their 
parts,  nests  or  eggs. 

*  The  Migratory  Bird  Treaty  Act  (16 
U.S.C.  703)  prohibits  without  specific 
authorization  the  possession,  transport, 
or  take  of  any  migratory  bird  (including 
bald  eagles),  their  parts,  nests  or  eggs. 

*  The  Lacey  Act  (16  U.S.C.  3372  and 
18  U.S.C.  42-44)  among  other 
provisions,  makes  it  unlawful  to  export, 
import,  transport,  sell,  receive,  acquire, 
or  purchase  any  bald  eagle.  (1)  taken  or 
possessed  in  violation  of  any  law.  treaty, 
or  regulation  of  the  United  States  or  in 
violation  of  any  Indian  tribal  law  or  (2) 
to  be  taken,  sold,  or  transported  in 
interstate  or  foreign  commerce,  in 
violation  of  any  law  or  regulation  of  any 
state  or  in  violation  of  any  foreign  law. 

This  species  is  afforded  uncommonly 
comprehensive  statutory  and  regulatory 
protection  imder  Federal  and  State 
authorities. 

£■.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Contaminants  may  affect  the  survival 
as  well  as  the  reproductive  success  and 
health  of  the  bald  eagle.  The  abundance, 
and  potentially  more  important,  the 
quality  of  prey  may  be  seriously  affected 
by  environmental  contamination. 
Although  many  of  the  compounds 
implicated  in  reduced  reproductive 
rates  and  direct  mortality  are  no  longer 
used,  contaminants  continue  to  be  a 
major  problem.  Pesticides  in  recent 
times  have  not  impacted  the  bald  eagle 
on  a  population  level;  however, 
individual  poisonings  still  occur. 

Carcasses  baited  with  poison  may 
attract  bald  eagles  as  well  as  target 
animals  such  as  coyotes.  Poisonings 
may  occur  secondarily  when  predatory 
animals  are  poisoned  and  subsequently 
eaten  by  eagles.  Crop  insecticides  may 
be  taken  up  by  prey  animals  and  may 
also  result  in  eagle  mortality. 
Organophosphates  and  carbamates  are 
sometimes  used  illegally  for  animal 
poison.  The  National  Wildlife  Health 
Research  Center  has  diagnosed  over  100 
cases  of  pesticide  poisonings  in  bald 
eagles  in  the  past  15  years. 

The  western  plains  and  Rocky 
Mountain  States  are  reported  to  have 


300-600  bald  eagle  deaths  each  year  in 
the  past  decade  on  western  rangelands 
due.  in  part,  to  illegal  use  of  pesticides 
such  as  famphur,  phorate,  and 
carbofuran,  and  highly  restricted 
chemicals,  such  as  strychnine. 
Compound  1080  and  others  (Tom 
Jackson,  Fish  and  Wildhfe  Service, 
Denver,  pers.  comm.).  This  mortality  on 
western  rangelands  corresponds  with 
the  primary  wintering  areas  for  most 
western  bald  eagles  (other  than  Pacific 
coast  birds).  Some  illegal  uses  of 
pesticides  are  targeted  at  bald  and 
golden  eagles.  Cases  of  suspected 
intentional  mortality  through  baiting  of 
carcasses  with  pesticides  has  occurred 
in  all  western  States  and  may  occur  in 
other  States.  Reducing  this  level  of 
illegal  mortality  is  important  for  the 
complete  recovery  of  the  species. 
Chronic  long-term  exposure  to 
contaminants  is  a  much  more  extensive 
problem  than  direct  mortality.  Lifetime 
exposure  to  contaminants  may  limit  the 
eagles'  reproductive  capabilities,  alter 
their  behavior  and  foraging  abihties,  and 
increase  their  susceptibility  to  diseases. 
(Organochlortnes,  such  as  DDT,  are  no 
longer  legally  used  in  the  United  States. 
Their  presence  in  bald  eagles  is 
generally  a  consequence  of  their  long 
persistence  in  the  environment. 
Consequently,  residues  of  such 
compounds  &om  historic  uses  can  still 
contaminate  prey  animals  and  be  passed 
to  eagles).  Exposiue  to  these  compounds 
is  also  occurring  at  an  early  age.  For 
example,  approximately  90%  of  the 
eaglets  sampled  in  Maine  in  1992  had 
detectable  levels  of  DDE  in  their  blood. 

In  the  Chesapeake  Bay  Region, 
Delaware  Bay  and  the  James  River 
below  Richmond  continue  to  be  a 
source  of  organochlorine  and  heavy 
metal  contaminants  that  may  impact 
eagle  reproduction  (U.S.  Fish  and 
Wildlife  Service  1990).  However,  DDE 
concentrations  in  addled  bald  eagle  eggs 
in  Chesapeake  Bay  have  declined 
significantly  from  1969-84  (Wiemeyer 
et  al.  1993). 

In  parts  of  the  Northern  States  Region, 
contamination  is  depressing  bald  eagle 
productivity.  This  occurs  notably  in  the 
coastal  areas  of  the  Great  Lakes,  those 
rivers  accessible  by  anadromous  fishes 
of  the  Great  Lakes,  and  in  parts  of 
Maine.  Research  on  bald  eagle 
productivity  in  the  vicinity  of  Great 
Lakes  shorelines  indicates  significantly 
lower  productivity  than  for  inland 
breeding  birds.  The  reduced 
productivity  is  correlated  with 
concentrations  of  PCB's,  DDE,  dieldrin, 
and  other  organochlorine  compounds  in 
addled  eggs  (Best  et  al.  in  press). 

Bald  eagles  of  the  Pacific  Recovery 
Region  nesting  near  the  Columbia  River 


estuary  and  Hood  Canal,  which  is 
adjacent  to  Puget  Sound,  repeatedly 
have  low  reproductive  success.  DDE  and 
PCB's  have  had  a  deleterious  effect  on 
the  reproduction  of  bald  eagles  in  the 
Columbia  River  estuary  (Anthony  et  al. 
1993).  Wiemeyer  et  al.  (1993)  found 
addled  bald  eagle  eggs  collected  from 
Oregon  ranked  second  (behind  Maine) 
in  DDE  concentrations  among  the  fifteen 
States  sampled.  However, 
concentrations  of  other  contaminants  in 
the  Oregon  eggs  were  low.  In  spite  of 
localized  reproductive  impairment,  the 
Pacific  Recovery  Region  population  has 
increased  by  about  68  percent  in  the 
past  10  years.  Contaminants  are  not 
knovra  to  be  a  significant  problem  for 
eagles  in  the  Southwestern  Recovery 
Region  or  Mexico. 

Lead  poisoning  has  also  contributed 
to  bald  eagle  mortality.  The  National 
Wildhfe  Health  Research  Center  has 
diagnosed  lead  poisoning  in  more  than 
225  bald  eagles  during  the  last  15  years. 
Lead  can  poison  bald  eagles  when  they 
ingest  prey  items  that  contain  lead  shot 
or  lead  fragments  or  where  the  prey  has 
assimilated  lead  into  its  own  tissues.  In 
winter,  eagles  frequently  feed  on 
waterfowl  that  are  dead  or  dying  from 
lead  poisoning  or  upon  waterfowl 
crippled  in  the  hunting  season.  Lead 
poisoning  of  eagles  was  a  primary 
reason  the  Service  required  the 
nationwide  use  of  non-toxic  shot  for 
waterfowl  hunting.  The  requirement  for 
use  of  non-toxic  shot  was  phased  in 
over  a  period  of  5  years,  and  its  use 
became  mandatory  for  all  waterfowl 
hunting  in  1991.  Use  of  lead  shot  is  still 
permitted  in  many  parts  of  Canada. 

Of  particular  concern  for  bald  eagles 
in  the  Southeastern  Region  and  in 
Maine  are  the  toxic  effects  of  mercury 
(Wiemeyer  et  al.  1993,  C  Facmire,  pers. 
comm.).  High  levels  of  mercury  affect 
eagles  %vith  a  variety  of  neiut)logical 
problems,  where  flight  and  other  motor 
skills  can  be  significantly  altered,  and 
with  reduced  hatching  rates  of  eggs. 
Mercury  has  entered  the  waterways  as 
air  emissions  from  sofid  waste 
incineration  sites  and  other  point  and 
non-point  soiut;es.  Impacts  from 
mercury  to  bald  eagles  are  currently 
under  investigation  in  the  Southeastern 
Region. 

illegal  shooting  still  poses  threats  to 
individual  birds.  Improved  law 
enforcement  and  public  awareness  has 
reduced  shooting  impacts  from  a  cause 
of  large  scale  mortality  in  the  first  half 
of  this  century  to  the  deaths  of 
occasional  individuals  at  present.  From 
1985  to  1990,  the  National  Wildlife 
Health  Research  Center  has  diagnosed 
over  150  bald  eagle  deaths  due  to 
gunshot.  Hunter  education  courses 
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routinely  include  bal  1  eagle 
identification  material  to  educate 
hunters  about  bald  eagles  and  the 
protections  that  the  sbecies  is  a^orded. 

Electrocutions  occ\  j  on  power  poles 
and  lines  that  are  not  yet  configured  for 
the  protection  of  rapt  Drs.  Much  research 
has  been  done  in  thisjarea,  and 
generally  new  poles  s  nd  lines  are 
configured  to  reduce  'aptor 
electrocutions. 

Human  disturbance  also  remains  a 
long-term  threat.  Significant  declines  in 
eagle  use  of  the  Skagit  River. 
Washington,  were  no  ed  in  response  to 
recreational  activity  (3talmaster  1989). 
Human  disturbance  cpn  be  harmful 
during  egg  incubation  and  young 
brooding  periods  beoiuse  disturbance 
can  flush  adults  &om  nests. 

Land  management  )ractices  can 
reduce  or  eliminate  tJ  ese  disturbance 
problems.  Managemeit  of  bald  eagle 
nesting  sites  has  prog  ressed  in  some 
areas  to  include  zone ;  of  protection 
extending  up  to  2.5  n:  iles  (U.S.  Fish  and 
Wildlife  Service  198e ).  In  the  Bear 
Valley  National  Wild  ife  Refuge, 
Oregon,  for  example,  Dublic  access  is 
restricted  from  Novei  iber  1  through 
March  30  to  prevent  1  unian  disturbance 
to  wintering  bald  eag  es. 

Despite  these  varioi  is  threats  to  the 
bald  eagle  in  the  area  proposed  for 
reclassification,  none  are  of  sufficient 
magnitude,  individually  or  collectively, 
to  place  the  species  a1  risk  of  extinction. 
Over  most  of  the  48  S  ates.  the 
population  is  doublin  j  every  6  or  7 
years. 

The  Service  has  car  sfully  assessed  the 
best  scientific  and  coi  nmercial 
information  available  regarding  the  past, 
present,  and  future  th  reats  faced  by  this 
species  in  determinin  5  to  propose  this 
rule.  Based  on  this  ev  iluation.  the 
preferred  action  is  to  ■eclassify  the  bald 
eagle  fi-om  endangered  1  to  threatened  in 
the  lower  48  States  e>  cept  the 
southwestern  populal  on  in  Arizona, 
New  Mexico,  the  soul  aeast  comer  of 
California  within  10  niles  of  the 
Colorado  River  or  the  river's  mainstem 
reservoirs,  and  those  )ortions  of  Texas 
and  the  panhandle  of  Oklahoma  that  are 
west  of  the  100th  mer  dian.  The  latter 
population  appears  tc  be  isolated,  to 
suffer  from  lower  sun  ival  rates,  and  to 
require  intensive  man  agement  to  ensiu« 
nesting  success.  The  I  aid  eagle  would 
remain  threatened  in  he  five  States 
where  it  is  currently  1  sted  as  threatened 
and  be  listed  as  endai  gered  in  Mexico 
under  this  proposal. 
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species  on  the  basis  of  State  boundaries, 
with  bald  eagles  in  five  northern  States 
listed  as  threatened,  and  those  in  the 
remainder  of  the  lower  48  States  listed 
as  endangered.  The  distinctness  of  these 
population  segments  is  questionable, 
given  the  dispersal  capabilities  of  the 
species  across  State  lines. 

In  this  proposal,  the  recognition  of  the 
southwest  bald  eagle  population  as 
distinct  from  eagles  elsewhere  in  the 
lower  48  States  is  based  on  evidence 
that  it  appears  to  be  reproductively 
isolated.  Thus,  for  puirposes  of  this 
proposed  rule,  the  Service  still 
recognizes  two  populations  of  bald 
eagles  in  the  lower  48  States.  Should 
this  proposed  rule  become  final,  the 
southwest  population  segment  would 
remain  endangered,  the  adjacent  Mexico 
population  segment  would  be  included 
in  the  Southwestern  population  as 
endangered,  and  the  remaining 
population  segment  in  the  lower  48 
States  would  be  reclassified  to 
threatened. 

Special  Rule 

The  Act  allows  special  rules  to  be 
adopted  for  threatened  species  as 
needed  for  the  species'  conservation; 
such  special  rules  are  typically  provided 
to  reduce  those  protections  afforded  to 
endangered  species  under  the  Act. 
Section  17.41(a)  is  a  special  rule 
adopted  at  the  time  of  the  1978 
reclassification  of  the  bald  eagle.  The 
original  intent  was  to  reduce  the 
number  of  permits  required  for 
researchers  working  on  threatened 
eagles  (i.e.,  Oregon.  Washington, 
Minnesota.  Wisconsin,  and  Michigan) 
under  both  §  17.32  and  50  CFR  parts  21 
and  22  (bird  banding  and  eagle  permits). 
The  present  special  rule  at  §  17.41(a) 
reads  as  follows: 

(a)  Bald  eagles  [Haliaeetus  leucocephalus) 
found  in  Washington,  Oregon,  Minnesota, 
Wisconsin,  and  Michigan. 

(1)  Applicable  provisions.  The  provisions 
of  §§  17.31  and  17.32  shall  apply  to  bald 
eagles  specified  In  paragraph  (a)  of  this 
section  to  the  extent  such  provisions  are 
consistent  with  the  Bald  Eagle  Act  (16  U.S.C. 
66ft-668d).  the  Migratory  Bird  Treaty  Act  (16 
U.S.C  703-711),  and  the  regulations  issued 
thereunder. 

The  Service  proposes  to  clarify  the 
language  of  this  special  rule  for 
threatened  bald  eagles.  If  the  proposed 
special  rule  is  adopted,  only  a  permit 
issued  under  the  authority  of  50  CFR 
21.22  or  50  CFR  part  22  (subpart  C) 
would  be  needed  for  such  purposes  as 
banding  (§  21.22);  scientific  study  or 
exhibition  (§22.21),  which  includes 
taking,  possession,  rehabilitation,  and 
transport;  native  American  reUgious 
(§  22.22);  and  depredation  (§  22.23).  A 


permit  under  §  17.32  would  only  be 
required  when  a  permit  under  parts  21 
and  22  do  not  provide  for  an  otherwise 
lawful  activity.  The  issuance  of  all  such 
permits  would  remain  subject  to  section 
7  of  the  Act  and  part  402  of  this  title. 

Effects  of  This  Rule 

As  a  result  of  the  proposed 
reclassification,  prohibitions  outlined 
under  50  CFR  17.41(a)  would  apply  to 
bald  eagles  of  the  population 
reclassified  as  threatened.  Prohibitions 
under  §§  17.21  and  17.22  would 
continue  to  apply  to  the  endangered 
population.  The  Service  could  issue 
permits  for  exhibition  and  educational 
purposes,  for  selected  research  work 
(including  banding  and  marking)  not 
directly  related  to  the  conservation  of 
the  species,  and  for  other  special 
purposes.  In  allowing  for  a  single 
permit,  the  Service  seeks  to  foster 
further  research  and  other  uses  of  bald 
eagles  consistent  with  the  Act  and  the 
purposes  of  the  Migratory  Bird  Treaty 
Act  and  the  Bald  Eagle  Act  (50  CFR 
17.32.  17.41(a).  21.22.  22.21-22.23). 

Requirements  of  the  Act  under  section 
7  still  apply  to  all  Federal  agencies. 
There  are  no  distinctions  made  in  the 
Act  or  supporting  regulations  (ptul  402) 
between  endangered  and  threatened 
species.  The  consultation  and  other 
requirements  under  section  7  apply 
equally  to  species  with  either 
classification. 

Public  Comments  Solicited 

The  Service  intends  that  the  proposed 
reclassification  correctly  reflect  the  bald 
eagle's  status  according  to  the  Act's 
definition  of  endangered  and  threatened 
and  based  upon  the  reclassification 
guideUnes  for  each  bald  eagle  recovery 
region.  Therefore,  information  fi-om  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party 
concerning  this  proposed  rule  are 
hereby  solicited.  Comments  are  sought 
concerning: 

'  (1)  biological,  commercial  trade,  or  other 
relevant  data  concerning  any  threat  (or  lack 
thereof)  to  this  species; 

(2)  the  location  of  any  additional  nests  or 
roosting  sites  of  this  species,  especially  in  the 
Southwestern  Recovery  Region; 

(3)  the  appropriateness  of  the  proposed 
limits  and  status  of  the  endangered 
population  in  the  American  Southwest  and 
Mexico; 

(4)  additional  information  concerning  the 
past  and  present  range,  distribution,  and 
population  size  of  this  species:  and 

(5)  current  or  planned  activities  within  the 
lower  48  States  and  Mexico  that  might  have 
possible  long-terra  impacts  on  this  secies. 

Final  promulgation  of  the 
regulation(s)  on  this  species  will  take 


into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service,  and  such  communications       ^ 
may  lead  to  a  final  regulation  that 
differs  fi-om  this  proposal,  including  the 
possible  complete  reclassification  to 
threatened  for  all  eagles  south  of  c 

Canada. 

The  Endangered  Species  Act  provides     ^ 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication     j 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  Chief, 
Division  of  Endangered  Species.  Fish 
and  Wildlife  Service.  1  Federal  Drive, 
W  hippie  Federal  Building,  Fort  * 

Snelling,  Miimesota  55111-4056  (FAX: 
61 2-725-3526). 

Nitional  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental     . 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the        > 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service,  and  such  communications 
may  lead  to  a  final  regulation  that 
differs  from  this  proposal,  including  the 
possible  complete  reclassification  to 
threatened  for  all  eagles  south  of 
Canada. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
vdthin  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  Chief, 
Division  of  Endangered  Species,  Fish 
and  Wildlife  Service,  1  Federal  Drive, 
Whipple  Federal  Building,  Fort 
Snelling,  Minnesota  55111-4056  (FAX: 
61 2-725-3526). 

Nitional  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly,  the  Serxice  proposes  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1543;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
revising  the  entries  for  "Eagle,  bald" 
under  BIRDS,  to  read  as  follows: 

§  17.1 1    Endangered  and  ttireatened 
wildlife. 

•        •        *        •        * 

{h)«  *  * 
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Spe<ies 


Common  name 


BWS 


Eagte,  bald 


Do 


3.  Sectionl  7.41(a) 
as  follows: 


Sderitific  name 


Vertebrate  popu- 
Historic  range  (ation  where  endan-      Status      When  listed 

gered  or  threatened 


Critical 
habitat 


Special 
niles 


Ha/iaeetus 
teixxxxphahjs. 


..do 


North  America  south      U.SA  (A2,  NM.  TX 
to  Mexica  arvl  OK  west  of 

lOO-W.andCA 
within  10  mi.  Col- 
orado R.  or 
mainstem  res- 
ervoirs), Mexico. 

do  U.S.A. 

(conterminous  48 
States,  except 
where  endan- 
gered). 


1.34 


NA  NA 


1.34 


NA       17.41ta) 


is  revised  to  read 


§  17.41    Spedal  rute»4-blrds. 

(a)  Bald  eagles  [Haliaeetus 
leucocephalus)  whertver  listed  as 
threatened  under  §  17.11(h). 

( 1 )  Applicable  provisions.  All 
prohibitions  and  measures  of  §§  17.31 


994 


IMI 


and  17.32  shall  apply  to  any  threatened 
bald  eagle,  except  that  any  pennit 
issued  under  §  21.22  or  part  22  of  this 
chapter  shall  be  deemed  to  satisfy  all 
requirements  of  §§  17.31  and  17.32  for 
that  authorized  activity,  and  a  second 
permit  shall  not  be  required  under 
§  17.32.  A  permit  would  still  be  required 
under  §  17.32  for  any  activity  not 


covered  by  any  permit  issued  under 
§  21.22  or  part  22  of  this  chapter. 
(2)  [Reserved! 

Dated:  June  27. 1994. 
MoUie  H.  Beattie. 
Director.  Fish  and  Wildlife  Service. 
(FR  Doc.  94-16848  Filed  7-11-94:  8:45  ami 
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DEPARTMENT  OF  TK  E  INTERIOR 

1 
Bureau  of  Land  Management 

43  CFR  Parts  2800,  2(  10,  2880 
(WO-260-421 0-02-24  1  A] 
RIN1004-AC12 

Rights-of'Way,  Rental  Schedule  for 
Communication  Uses 

AGENCY:  Bureau  of  Lai  d  Management. 

Interior. 

ACTION:  Proposed  rule 


proces!  ing 


a:ed 


pay 


SUMMARY:  The  Bureau 
Management  (BLM) 
on  proposed 
way  regulations 
for  setting  fair  market 
communication  uses 
lands.  The  proposed 
establish  rental  sched 
procedures  for  lie 
communication  servict 
market  value  is  requi 
public  lands.  The  pro 
has  been  developed  in 
the  Forest  Service  (FS 

The  proposed 
to  improve  the 
way  authorizations  foi 
use  of  public  lands  an 
appraisal  costs  associ 
and  updating  rental 
approximately  1,500 
communications  uses 
currently  required. 
DATES:  Comments  sho 
by  September  12, 1994 . 
received  or  postmarke 
date  may  not  be  consi 
decisionmaking  proce;  s 
a  final  rule. 
ADDRESSES:  Comments 
submitted  to:  Director 
Land  Management. 
1849  C  Street.  NW., 
20240.  Comments  will 
public  review  in  Room 
above  address  during 
hours  (7:45  a.m.  to  4:1 
through  Friday. 
FOR  FURTHER 
David  Cavanaugh  (202 
SUPPLEMENTARY 
proposed  rental 
to  commercial  and 
communication  uses  a 
BLM  right-of-way  a 
uses  include  television 
radio  broadcast, 
cable  television, 
radio  service,  private 
communication,  cellu 
common  carrier 
microwave,  facility 
miscellaneous  uses 


of  Land    . 
re  quests  comments 
amendmi  nts  of  right-of- 
conta  ning  procedures 
■ent  for 
1  x:ated  on  public 
rvle  would 
les  and 
ate^ories  of 

for  which  fair 
rid  for  the  use  of 
J  osed  schedule 
cooperation  with 


sched  ule 


IS  an  attempt 
ofright-of- 
communications 
reduce  agency 
with  setting 
(•ments  on 
aiithorized 
or  which  rent  is 


I INFORMAT  ON 


INFORM  AT10N 


Tie 


IMI 


id  be  submitted 
Comments 
after  the  above 
dered  in  the 
on  issuance  of 

should  be 
140),  Bureau  of 
Roi)m  5555  MIB. 
ngton.  DC 
be  available  for 
5555  of  the 
i^ular  business 
p.m.).  Monday 


VV  ishir 


CONTACT: 

452-7774. 
The 
schedi^le  is  applicable 


prr  ate 


ithorized  by  a 
uthprization.  The 
broadcast,  FM 
rebroa  dcast  devices, 
comm  ercial  mobile 
iiobile 

telephone, 
microtrave,  private 
and 
proposed  rule 


ma  nager. 


also  would  require  payment  of  a 
percentage  of  the  sublease  rent  collected 
by  the  holder  from  its  tenants.  Rental 
payments  are  waived  for  applicants  or 
holders  who  provide  public 
telecommunication  services  and  are 
licensed  by  the  Federal 
Communicafiori^^CommissioniFCC)  as 
a  noncommercial,  educational  radio  or 
television  station. 

The  following  o^j^tives  have  been 
adopted  to  guide  development  of  the 
rental  schedule  and  implementation  of 
procedures  to  balance  carefully  the 
public's  interest  in  obtaining  fair  market 
rent:  (1)  Allow  the  continued  growth  of 
communication  markets  and  services, 
especially  in  rural  areas;  (2)  design  a 
process  that  is  cost  effective,  sets  rental 
payments  that  are  predictable  and  can 
be  easily  updated;  (3)  provide  incentive 
for  improved  management  of 
communication  sites. 

The  proposed  rule  takes  into 
"consideration  recommendations  of  the 
Radio  and  Television  Broadcast  Use  Fee 
Advisory  Committee,  information 
provided  by  users,  industry  groups, 
private  appraisers,  and  comments 
received  by  the  FS  in  response  to  their 
proposed  policy  published  in  the 
Federal  Register  on  July  13,  1993. 

Comparative  information  provided  by 
BLM  and  private  appraisers  was 
screened  carefully  only  to  include 
examples  of  land  rent.  The  rent  paid 
does  not  include  any  payment  for 
services  such  as  power,  access,  building 
and/or  tower  space,  or  maintenance. 
Information  used  was  provided  by  the 
principals  in  those  transactions. 

The  proposed  procedures  will  provide 
a  consistent  approach  for  the 
administration  and  assessment  of  rental 
payments  for  communication  uses  on 
public  lands.  The  schedule  provides 
incentives  for  co-locating  single  users 
within  existing  facilities  under  a 
multiple  use  right-of-way  authorization. 
The  rule  also  outlines  a  process  for 
setting  and  updating  rental  payments 
and  phasing  in  substantial  increases  in 
rental  payments. 

Background 

The  BLM's  process  for  setting  fair 
market  rent  for  communication  uses  has 
been  directly  influenced  by  FS  efforts  to 
set  a  rental  payment  schedule.  In  a  1983 
administrative  appeal  decision,  the  FS 
determined  that  the  formula  used  to 
determine  fair  market  rental  for 
communication  site  use  was  not  in 
compliance  with  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(FLPMA)  (43  U.S.C.  1701  et  seq.).  The 
formula  used  at  that  time  was  two- 
tenths  (0.2)  of  1  percent  of  the 
permittee's  investment  plus  5  percent  of 


the  rental  fees  received  by  the  FS 
permittee. 

The  formula  has  remained  unchanged 
for  about  40  years,  as  have  FS  rental 
payments. 

In  1985,  the  FS  adopted  a  new  policy 
for  setting  rental  payments.  Under  that 
policy,  communication  use  rental  fees 
wete  to  be  based  on  (1)  a  fee  schedule. 
(2)  individual  site  appraisals,  or  (3) 
competitive  bidding.  In  1989,  the  FS 
implemented  regional  schedules  under 
that  policy.  Proposed  rentals  generated 
opposition  from  industry  groups — 
primarily  television  and  radio 
broadcasters — and  complaints  to 
Congress.  At  the  same  time,  efforts  by 
certain  BLM  State  Offices  to  increase 
rental  payments  caused  similar 
complaints  to  Congress. 

To  forestall  significant  increases  in 
rental  payments.  Congress  enacted  a 
moratorium  prohibiting  any  increases  in 
rental  fees  above  those  in  effect  on 
January  1. 1989.  This  affected  both 
agencies.  The  FS  was  also  asked  to 
review  the  schedules,  with  particular 
emphasis  on  their  impact  on  rural 
communities  in  the  Western  United 
States,  and  to  report  their  findings  to  the 
congressional  Appropriations 
Committees.  The" report  was  submitted 
to  Congress  in  1991. 

The  BLM  and  FS  entered  into  a 
Memorandum  of  Understanding  (MOUJ 
in  April  1991.  The  MOU  provides  for 
cooperation  to  develop  and  implement 
similar  methods  for  determining  rental 
fees. 

In  November  1991.  the  Department  of 
the  Interior  and  Related  Agencies 
Appropriations  Act  limited  increases  in 
communication  site  fees  in  Fiscal  Year 
1992  to  15  percent  over  the  levels  in 
effect  on  January  1. 1989.  The 
conference  report  also  directed  both  the 
FS  and  BLM  jointly  to  establish  a  broad- 
based  advisory  group. 

Pursuant  to  that  direction,  an  advisory 
group,  the  Radio  and  Television 
Broadcast  Use  Fee  Advisory  Committee, 
was  established,  which  included  BLM. 
FS,  and  representatives  from  the 
broadcast  industry  (users  of  both  public 
and  private  communication  sites).  The 
advisory  committee  prepared  and 
submitted  a  report  to  the  Secretaries  of 
the  Interior  and  Agriculture  in 
December  1992. 

The  advisory  committee  report  made 
several  recommendations.  These 
included  use  of  rental  schedules  instead 
of  individual  appraisals  for  setting 
rental  payments,  acceptance  of  industry- 
recognized  market  raiiking  systems,  a 
phase-in  period  for  rent  increases 
greater  than  $1,000,  a  provision  for 
charging  25  percent  of  the  gross 
sublease  income,  and  annual  increases 


based  on  the  Consumer  Price  Index 
(Urban  Consumer.  U.S.  Cily^Average). 

The  advisory  committee  also 
recommended  a  specific  rental 
schedule.  The  schedule  included  a 
discount  of  30  percent  from  estimated 
rental  value  to  account  for  perceived 
difficulties  in  obtaining  use 
authorizations  on  Federal  lands.  The 
advisory  committee  report  indicated 
that  the  rental  schedule  did  not  refiect 
fair  market  value,  and  it  was  xequired  to 
be  amended  by  BLM. 

On  July  13,  1993.  the  FS  pubfished  a 
Federal  Register  notice  of  proposed 
policy  ("Fee  Schedule  for 
Communication  Uses")  and  invited 
comments.  The  FS  proposed  to  adopt  a 
revised  rental  schedule  for  television 
broadcast,  FM  radio  broadcast, 
commercial  mobile  radio,  and  cellular 
telephone  uses  on  National  Forest 
System  lands.  The  proposed  schedule 
would  supplement  individual  FS 
regional  schedules  adopted  in  1989  and 
modified  in  1992.  The  regional 
schedules  of  the  FS  recognize  13  types 
of  communication  uses.  They  include 
(1)  radio  broadcast,  (2)  television 
broadcast,  (3)  broadcast  translator,  (4) 
cable  and  subscription  television.  (5) . 
mobile  radio-commercial 
communications,  (6)  cellular  telephone. 
(7)  common  carrier  microwave  relay,  (8) 
industrial  microwave  relay,  (9)  mobile 
radio-internal  communications,  (10) 
natural  resource/environmental 
monitoring,  (11)  passive  reflector.  (12) 
amateur  radio,  and  (13)  personal/private 
receive  only. 

In  August  1993,  the  Omnibus  Budget 
Reconciliation  Act  (Act)  was  signed  into 
law.  The  Act  directed  the  BLM  and  FS 
to  assess  and  collect  in  1994  an  annual 
rental  payment  10  percent  above  the 
rent  paid  in  1993.  For  most  right-of-way 
holders  required  to  pay  rent,  this  was 
the  first  increase  since  1989. 

Summary  of  Comments  Received  by  the 
Forest  Service 

The  FS  received  84  letters  providing 
suggestions  and  comments  regarding  die 
proposed  schedule.  In  general,  the 
comments  reflected  confusion  over  the 
definition  of  uses  covered,  how 
geographic  areas  would  be  determined, 
and  rents  calculated.  Comments  also 
suggested  that  the  proposed  rents  were 
excessive,  that  the  information  relied 
upon  was  not  representative,  and  that 
provisions  regarding  indexing  and 
revenue  sharing  (25  percent  of  the  gross 
sublease  income)  were  not 
commonplace  in  the  private  rental 
market.  Many  comments  expressed 
concern  that  adoption  of  the  schedule 
would  have  an  adverse  impact  on  small 
businesses. 
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based  on  the  Consumer  Price  Index 
(Urban  Consumer.  U.S.  Cilj^Average). 

The  advisory  committee  also 
recommended  a  specific  rental 
schedule.  The  schedule  included  a 
discount  of  30  percent  from  estimated 
rental  value  to  account  for  perceived 
difficulties  in  obtaining  use 
authorizations  on  Federal  lands.  The 
advisory  committee  report  indicated 
that  the  rental  schedule  did  not  reflect 
fair  market  value,  and  it  was  required  to 
be  amended  by  BLM. 

On  July  13.  1993.  the  FS  pubfished  a 
Federal  Register  notice  of  proposed 
policy  ("Fee  Schedule  for 
Communication  Uses")  and  invited 
comments.  The  FS  proposed  to  adopt  a 
revised  rental  schedule  for  television 
broadcast.  FM  radio  broadcast, 
commercial  mobile  radio,  and  cellular 
telephone  uses  on  National  Forest 
System  lands.  The  proposed  schedule 
would  supplement  individual  FS 
regional  schedules  adopted  in  1989  and 
modified  in  1992.  The  regional 
schedules  of  the  FS  recognize  13  types 
of  communication  uses.  They  include 
(1)  radio  broadcast,  (2)  television 
broadcast,  (3)  broadcast  translator,  (4) 
cable  and  subscription  television.  (5) . 
mobile  radio-commercial 
communications,  (6)  cellular  telephone, 
(7)  common  carrier  microwave  relay,  (8) 
industrial  microwave  relay,  (9)  mobile 
radio-internal  communications,  (10) 
natural  resource/environmental 
monitoring,  (11)  passive  reflector.  (12) 
amateur  radio,  and  (13)  personal/private 
receive  only. 

In  August  1993,  the  Omnibus  Budget 
Reconciliation  Act  (Act)  was  signed  into 
law.  The  Act  directed  the  BLM  and  FS 
to  assess  and  collect  in  1994  an  annual 
rental  payment  10  percent  above  the 
rent  paid  in  1993.  For  most  right-of-way 
holders  required  to  pay  rent,  this  was 
the  first  increase  since  1989. 

Summary  of  Comments  Received  by  the 
Forest  Service 

The  FS  received  84  letters  providing 
suggestions  and  comments  regarding  the 
proposed  schedule.  In  general,  the 
comments  reflected  confusion  over  the 
definition  of  uses  covered,  how 
geographic  areas  would  be  determined, 
and  rents  calculated.  Comments  also 
suggested  that  the  proposed  rents  were 
excessive,  that  the  information  relied 
upon  was  not  representative,  and  that 
provisions  regarding  indexing  and 
revenue  sharing  (25  percent  of  the  gross 
sublease  income)  were  not 
commonplace  in  the  private  rental 
market.  Many  comments  expressed 
concern  that  adoption  of  the  schedule 
would  have  an  adverse  impact  on  small 
businesses. 


Comments  provided  several 
suggestions.  Several  suggested  that 
additional  price  levels  be  added  to 
improve  fairness  and  reduce  impact  on 
permit  holders  in  rural  areas.  Several 
comments  suggested  that  commercial 
mobile  radio  users  should  not  be  subject 
to  paying  25  percent  of  the  gross 
sublease  income  when  their  primary 
business,  or  only  use  of  the  facility,  is 
to  rent  space  to  other  customers.  With 
respect  to  television  and  FM  radio,  most 
of  the  comments  suggested  that  the 
advisory  committee  report  be  the  basis 
for  setting  rental  pa>Tnents.  Several 
comments  provided  information  on 
rents  currently  being  paid  and  suggested 
what  are  considered  to  be  reasonable 
rental  pajrments. 

The  BLM  proposed  schedule  has  been 
developed  considering  comments 
received  by  the  FS,  and  the  comments 
have  been  adopted  or  incorporated  as 
appropriate. 

Statutory  Requirements 

43  U.S.C.  1 701(a)(9)  states  that  it  is 
the  policy  of  the  United  States  to  receive 
the  fair  market  value  of  the  use  of  the 
public  lands  and  their  resources  unless 
otherwise  provided  by  statute. 

43  U.S.C  1761(a)  gives  the  Secretary 
of  the  Interior  authority  to  grant,  issue, 
or  renew  rights-of-way  for 
communication  uses,  including  systems 
for  transmission  or  reception  of  radio, 
television,  telephone,  telegraph,  and 
other  electronic  signals. 

43  U.S.C.  1764(g)  requires  the 
payment  of  a  rental.  The  holder  is 
required  to  pay  in  advance  the  fair 
market  value  as  determined  by  the 
Secretary  granting,  issuing,  or  renewing 
such  right-of-way.  The  Secretary  may 
waive  part  or  all  of  the  payment  when 
it  is  found  to  be  equitable  and  in  the 
public  interest.  Rights-of-way  issued  at 
less  than  fair  maricet  value  are  not 
assignable  except  with  the  approval  of 
the  Secretary  issuing  the  right-of-way. 
The  regulations  implementing  right-of- 
way  provisions  of  FLPMA  are  found  in 
43  CFR  part  2800.  Provisions  regarding 
rental  payments  are  found  in  43  CFR 
subpart  2803,  and  state  in  part  that  the 
holder  of  a  right-of-way  grant  or 
temporary  use  permit  is  required  to  pay 
annually,  in  advance,  with  certain 
exceptions,  the  fair  market  value  rental. 
This  is  determined  by  the  authorized 
officer,  applying  sound  business 
management  principles  and,  so  far  as 
practicable  and  feasible,  using 
comparable  commercial  practices. 

Factors  Considered  in  Developing  the 
Proposed  Rental  Schedule 

The  proposed  schedule  takes  into 
consideration  a  variety  of  factors.  These 


factors  include  (1)  recommendations  of 
the  Radio  and  Television  Broadcast  Use 
Fee  Advison,'  Committee,  (2)  market 
information  provided  by  users,  industry 
groups,  private  and  Government 
appraisers,  and  (3)  practical 
considerations  associated  with 
developing  a  cost-effective  method  for 
setting  and  collecting  fair  market  value 
for  communication  site  use  of  public 
lands. 

The  BLM  has  incorporated  many  of 
the  recommendations  of  the  Radio  and 
Television  Broadcast  Use  Fee  Advisory- 
Committee  regarding  use  of  a  schedule 
instead  of  individual  appraisals  to  set 
rental  payments,  a  phase-in  period,  use 
of  an  index  to  update  annual  renial 
payments,  and  a  provision  for  charging 
25  percent  of  the  gross  sublease  rent. 
However,  the  BLM  amended  the 
recommended  rental  schedule. 

The  television  schedule 
recommended  by  the  advisory 
committee  was  based  on  a  market 
ranking  system  that  is  no  longer 
published,  and  the  rental  payments  did 
not  represent  fair  market  value.  The 
advisory-  committee  schedules  were 
based  on  setting  the  highest  rent  for  the 
largest  market  and  for  each  smaller 
market  dividing  the  rent  in  half.  The 
rent  suggested  by  the  advisory 
committee  was  further  reduced  by  30 
percent  to  reflect  what  a  majority  of 
members  of  the  advisory  committee 
believed  to  be  the  difference  between  a 
private  lease  and  BLM  or  FS 
authorization.  The  advisory  committee 
schedule  would  have  resulted  in  a 
reduction  in  current  revenues  from 
radio  and  television  use  on  public 
lands. 

The  proposed  rental  schedule  for 
television  and  radio  is  higher  for  certain 
markets,  and  lower  for  others,  than  the 
schedule  recommended  by  the  advisory 
committee.  This  reflects  comparable 
market  information,  elimination  of  the 
suggested  30  percent  discount,  and  an 
effort  to  develop  a  reasonable  schedule 
that  covers  markets  ranging  from  small 
rural  ones  in  Montana  and  Wyoming  to 
larger  ones  seaing  Phoenix,  Las  Vegas, 
and  t?eno.  To  increase  fairness,  the 
proposed  schedule  includes  9  rent 
levels  instead  of  6  as  recommended  bv 
the  advisory  committee. 

Market  information  was  obtained 
from  industry  groups,  individual  users, 
appraisers,  and  other  persons 
responding  to  the  FS  notice.  Market 
information  compiled  by  BLM  and  FS 
appraisers  was  carefully  screened  to 
exclude  from  the  rents  reported  any 
payment  for  services  such  as  power, 
access,  building  and/or  tower  space,  or 
maintenance.  This  information  has  been 
compiled  by  each  BLM  State  Office  for 
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rents  charged  for  similarly  located  sites 
on  public  land. 

Four,  mountaintops  generally  are 
intensively  developed  and  often 
command  premium  rental  payments 
when  compared  to  single  use  sites.  The 
multiple  user  sites  provide  a  mixture  of 
high  and  low  power  communication 
uses,  including  radio,  television,  and 
mobile  radio  and  cellular.  These  sites 
often  include  large  buildings,  a  variety 
of  towers,  and  well  maintained  public 
or  private  roads. 

Five,  various  nonbroadcast  uses  are 
not  dependent  upon  the  population 
served.  These  uses  include  microwave, 
cellular,  and  mobile  radio  facilities  in 
rural  areas.  Rental  payments  for  these 
uses  are  related  to  general  real  estate 
values  in  the  immediate  area  of  the  site. 

Six,  there  is  little  difference  in  the 
rental  payment  for  single  use  sites  in 
small  rural  markets.  Often  rent  paid  in 
the  private  rural  market  does  not  vary 
significantly  among  the  various 
communication  uses.  This  is  due  to 
local  economic  conditions  and  forces 
within  the  market  to  provide  a  basic 
level  of  communication  service. 

In  developing  the  schedule, 
consideration  was  given  to  current 
assessed  rent.  Since  current  BLM  rentals 
are  based  on  individual  appraisals, 
rental  payments  established  in  the  last 
5  years  were  considered  to  reflect  fair 
market  value.  This  information  was 
used  as  a  benchmark  for  assessing 
reasonableness  and  providing  a  measure 
of  consistency  in  areas  where  there  was 
little  direct  market  information. 

Industry  groups  have  objected  to  use 
of  market  information  for  setting  rental 
payments  on  public  lands.  They  argue 
that  the  rights  authorized  under  terms  of 
a  BLM  or  FS  grant  are  different  than 
those  provided  under  a  private  lease, 
and  that  private  landowners  provide 
more  service  and  do  not  require 
compliance  with  stringent 
environmental  requirements.  They  also 
argue  that  television  and  radio 
broadcasters  provide  a  public  service 
and.  therefore,  that  rental  payments 
should  be  partially  or  totally  waived. 
The  few  cases  in  which  there  has  been 
competitive  bidding  for  communication 
uses  on  Federal  or  State  lands  do  not 
support  these  contentions. 

Practical  considerations  also 
contributed  to  development  of  a  rental 
schedule.  The  FS  has  been  engaged  in 
a  10-year  effort,  which  BLM  joined  in 
1990,  to  determine  fair  market  rent  for 
communication  site  uses.  In  addition, 
both  the  BLM  and  the  FS  have 
supported  the  use  of  a  regulatory 
schedule  to  reduce  the  costs  and  delays 
associated  with  obtaining  individual 
appraisals.  It  is  estimated  that  the 


annual  costs  of  updating  and  appraising 
BLM  right-of-way  grants  for 
communication  use  would  be  $3-4 
million.  This  is  approximately  double 
the  current  annual  revenues  from 
communication  site  rights-of-way.  Use 
of  a  schedule  would  be  more  cost 
effective. 

Rents  charged  in  the  private  market 
are  not  based  upon  schedules.  Instead, 
rents  are  based  upon  negotiations 
between  the  landowner  and  the 
prospective  user.  The  rent  is  set  on  a 
individual  basis,  depending  on  the  use 
and  the  terms  and  conditions  of  the 
lease  agreement. 

To  the  extent  practicable,  the 
schedules  proposed  attempt  to 
approximate  a  reasonable  rent  for  the 
authorized  use.  They  do  not  attempt  to 
replicate  site-specific  appraisal  values. 
Instead,  the  schedule  merely  establishes 
a  reasonable  amount  of  rent  to  be 
assessed  for  the  type  of  authorized  use 
based  on  location  or  population  criteria, 
Therefore,  the  BLM  believes  the 
proposed  rental  schedule  reflects  fair 
market  value. 

Bureau  of  Land  Management 
Conununication  Use  Program 

The  BLM  currently  administers 
approximately  3,200  communication 
use  authorizations.  In  accordance  with 
agency  regulations,  approximately  50 
percent  of  the  authorizations  pay  no 
rent.  Right-of-way  holders  not  required 
to  pay  annual  rent  include  Federal, 
State,  and  local  government  agencies. 
The  remaining  communication  use 
right-of-way  holders  pay  an  annual 
rental  based  upon  agency-approved 
appraisals.  Generally,  communication 
use  authorizations  are  reappraised  every 
5  years  and  new  rental  payments  are 
established.  However,  for  a  variety  of 
reasons,  most  of  the  communication  use 
rental  fees  are  currently  out  of  date. 

Section  2803.1-2(c){3)(i)  of  43  CFR 
states  that  the  rental  shall  be  based  on 
either  a  market  survey  of  comparable 
rentals;  or  on  a  value  determination  for 
specific  parcels  or  groups  of  parcels. 
Most  communication  use  rental  fees  are 
based  upon  individual  appraisals 
prepared  by  agency  staff  appraisers. 
Some  BLM  State  Offices  have  instituted 
market  surveys  or  administrative 
schedules  for  setting  rental  payments. 
Current  regulations  also  allow  use  of 
competitive  bidding  for  purposes  of 
determining  rental  for  the  use  of  public 
lands.  Bids  less  than  fair  market  rental 
value  of  the  lands  are  not  considered. 

The  proposed  rale  would  estabhsh  a 
rental  payment  schedule  for  various 
communication  uses  for  which  fair 
market  rental  is  required.  However,  with 
the  concurrence  of  the  BLM  State 


Director,  the  authorized  officer  may 
reduce  or  waive  the  rental  when  it  is 
determined  that  the  rental  will  cause 
undue  hardship  on  the  holder/applicant 
and  that  it  is  in  the  public  interest  to 
waive  the  rental  payment.  Current  right- 
of-way  rental  waiver  policy  is  not 
affected  by  this  proposed  schedule. 

The  proposed  schedule  reflects  rental 
values  for  BLM-authorized 
communication  uses.  The  BLM  right-of- 
way  authorization  is  similar  to  a  private 
lease  for  communication  purposes.  The 
authorization  is  for  30  years  or  the  life 
of  the  project,  and  contains  provisions 
regarding  renewal,  termination, 
assignment,  and  liability.  Other 
provisions  may  include  subleasing  and 
bonding.  New  applicants  for  use  of 
public  lands  are  subject  to  application 
and  processing  fees  associated  with 
complying  with  environmental 
requirements.  New  and  existing  users 
may  be  subject  to  reimbursement  of 
reasonable  costs  associated  with  agency 
monitoring  of  use.  Therefore,  the 
proposed  schedule  reflects  a  reasonable 
estimate  of  the  fair  market  rental  value 
for  communication  uses  on  public 
lands. 

Impacts  on  industry  and  users  paying 
rental  vaiy.  Television  and  radio 
broadcasters  in  large  markets,  or  users 
whose  rent  has  not  been  adjusted  for  5. 
10.  or  more  years,  may  experience  a 
significant  increase.  However,  there  are 
several  situations  where,  rental 
payments  will  decline.  The  best 
estimate  is  that  total  revenues  from 
BLM-authorized  communication  uses 
will  be  approximately  the  same. 
However,  costs  associated  with 
individual  bilUng  and  preparing  and 
updating  appraisals  will  be  significantly 
reduced.  Although  rental  increases  may 
be  significant  in  some  cases,  they  vdll 
be  phased  in  over  a  5-year  period.  In 
addition,  the  current  regulations  include 
a  provision  (43  CFR  2&03.1-2(bM2)(iv)) 
allowing  partial  waiver  or  defierral  of 
renta'  Hy  the  authorized  officer  based  on 
a  claim  of  hardship. 

Finally,  the  provisicm  for  rounding  of 
right-of-way  rental  payments  would  be 
removed  in  the  prof>osed  rule.  This 
would  simplify  the  calculation  of  rental 
payments  by  BLM  and  their  payment  by 
right-of-way  holders.  The  rounding 
provision  has  imnecessarily 
complicated  the  calculation  of  rental 
fees,  and  increased  billing  errors,  with 
little  or  no  benefit  to  the  customer.  The 
rounding  provision  and  its  removal  are 
revenue  neutraL  Revenues  would  be 
neither  enhanced  nor  diminished. 
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whose  rent  has  not  been  adjusted  for  5. 
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several  situations  where,  rental 
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a  provision  (43  CFR  2&03.1-2{b)(2)(iv)) 
allowing  partial  waiver  or  deferral  of 
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Finally,  the  provisi(»i  for  rounding  of 
right-of-way  rental  payments  would  be 
removed  in  the  proposed  rule.  This 
would  simplify  the  calculation  of  rental 
payments  by  BLM  and  their  payment  by 
right-of-way  holders.  The  rounding 
provision  has  unnecessarily 
complicated  the  calculation  of  rental 
fees,  and  increased  billing  errors,  with 
little  or  no  benefit  to  the  customer.  The 
rounding  provision  and  its  removal  are 
revenue  neutral  Revenues  would  be 
neither  enhanced  nor  diminished. 


Communication  Uses  Covered  by 
Proposed  Schedule 

The  proposed  schedule  is  applicable 
to  the  communication  uses  described 
below.  The  proposed  rental  schedule  is 
not  applicable  to  holders  of  facilities 
authorized  under  terms  of  a  right-of-way 
grant  to  public  telecommimications 
service  operators  providing  public 
television  or  radio  broadcast  service. 
However,  such  holders  would  be 
responsible  for  paying  a  percentage  of 
the  gross  sublease  rent  received  from 
tenants  in  the  facility  that  do  not  quahfy 
as  nonprofit  entities.  The  term  "primary 
use"  is  the  predominant  use  of  the 
facility  by  the  holder  authorized  under 
terms  of  the  right^^f-way  authorization. 
The  term  "facility"  is  defined  as  the 
building,  tower,  and  other  related 
incidental  improvements  authorized 
under  terms  of  the  right-of-way 
authorization. 

Television  Broadcast 

This  category  includes  right-of-way 
holders  that  operate  facilities  authorized 
by  the  Federal  Communication 
Commission  (FCC)  that  primarily 
broadcast  UHF  and  VHF  audio  and 
video  signals  for  general  public 
reception.  The  schedule  is  applicable  to 
primary  transmitters  that  principally 
serve  a  community  (city,  cities,  metro 
area,  or  county)  reached  by  the 
transmitter.  Principal  communities 
covered  do  not  include  outlying  areas 
served  by  translators.  This  category  does 
not  include  stations  Ucensed  by  the  FCC 
as  a  Low  Power  Television  (LPTV)  or 
reiM-oadcast  devices  such  as  translators, 
or  transmitting  devices  such  as 
microwave  relays  serving  broadcast 
translators. 

FM^adio  Broadcast 

This  category  includes  right-of-way 
holders  that  operate  FCC  licensed 
facilities  primarily  used  to  broadcast 
frequency  modulation  (FM)  audio 
signals  for  general  piiblic  reception.  The 
schedule  is  applicable  to  primary 
transmitters  that  principally  serve 
communities  reached  by  the  primary 
transmitter.  Principal  conununities 
covered  do  not  include  areas  reached  by 
broadcast  translators.  This  category  is 
not  applicable  to  Nations  licensed  by 
the  FCC  as  low  power  FM  radio,  and 
does  not  include  rebroadcast  devices 
such  as  translators,  boosters  or  AM 
synchronous  transmitters  or  microwave 
relays  serving  broadcast  translators. 

Rebroadcast  Devices 

This  category  includes  right-of-way 
holders  that  operate  FCC  licensed 
facilities  primarily  used  to  rebroadcast  a 
signal  from  its  point  of  origin.  This 


category  includes  translators  and  low 
power  television,  low  power  FM  radio, 
and  microwave  relays.  Microwave  as 
used  in  conjunction  with  LPTV  and 
broadcast  translators  are  included  in 
this  category. 

A  translator  is  a  rebroadcast  device 
that  transmits  signals  of  a  primary  TV  or 
FM  station  to  another  location  that 
would  not  otherwise  receive  the  original 
signal.  The  schedule  is  appUcable  to 
rebroadcast  devices  Ucensed  to  tho 
principal  community  or  other  political 
subdivision  which  it  primarily  serves. 
Translators  are  generally  located  in  the 
same  ser\'ice  area  and  are  inherently 
low  power  in  nature. 

LPTV  refers  to  television  translator 
stations  that  are  permitted  to  originate 
programming  for  broadcast  to  the 
general  pubUc.  They  are  limited  to  10 
watts  VHF  and  1000  watts  UHF. 

Cable  Telexision 

This  category  includes  right-of-  \ay 
holders  that  operate  FCC  licensed 
facilities  that  primarily  transmit  video 
progranuning  to  multiple  subscribers  in 
a  community  over  a  wired  network. 
Cable  television  includes  head-end 
microwave  or  satellite  antennas  and 
receiver  systems  used  for  television 
reception  that  retransmit  by  cable  or 
microwave  (wireless  cable)  methods. 
These  systems  usually  operate  as  a 
commercial  entity  within  an  authorized 
franchise  area,  providing  their  services 
to  subscribers  who  pay  a  periodic  fee. 
This  category  does  not  include 
rebroadcast  devices  that  retransmit 
television  signals  of  one  or  more 
television  broadcast  stations,  or 
personal  or  internal  antenna  systems 
such  as  private  systems  ser\ing  hotels  or 
residences. 

Commercial  Mobile  Radio  Senice 
(CMRS) 

This  category  includes  right-of-way 
holders  that  operate  an  FCC-Ucensed 
commercial  mobile  radio  facihty 
providing  primarily  mobile 
communication  service  to  individual 
customers.  The  right-of-way  holder 
owns  the  facihty  (building  and  tower) 
and  operates,  maintains,  rents,  or  sells 
commercial  mobile  radio  equipment  in 
the  facility.  Although  the  primary  use  of 
the  building  is  to  provide 
communication  sen'ice  to  customers  for 
a  fee,  a  portion  of  the  income  to  the 
owner  may  be  derived  from  renting 
space  for  other  communication  uses 
uiuelated  to  the  primary  use  of  the 
facility.  Primary  services  generally 
include  two-way  voice  and  paging 
services  such  as  community  repeatefs, 
trunked  radio  (specialized  mobile 
nidio),  two-way  radio  dispatch,  and 
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public  switched  netvrork  (telephone/ 
data)  interconnect 


se  rvice. 


Private  Mobile  Comn  lunications 


This  category  incliides 
holders  that  operate 
private  mobile  radio 
used  by  a  single  entity 
of  internal  communii  :ations 
not  sold  and  is  exclu ; 
the  user  in  support  o 
community  activities , 
organizational  comm  onication 
Services  generally  im  :1 
radio  dispatch  and  pi  ivate 
services. 


right-of-way 
CC  licensed 
systems  primarily 
for  the  purposes 
This  use  is 
ively  limited  to 
business, 
or  other 

needs, 
ude  private  local 
paging 


Cellular  Telephone 

This  category  inclijdes 
holders  that  operate 
systems  primarily 
communications 
and  telephone  swii 
They  pi-ovide  public 
services  to  fixed  and 
within  a  tightly  defined 
The  system  consists 
containing  transmitting 
antennas,  cellular 
telephone  equipment 
microwave  communications 


equipment.  The  cell 
a  mobile  telephone 
often  via  microwave 
into  the  Public  Switched 
category  includes  Per  lonal 
Communication  Syst(  ms 
mobile  telephone  sen 
specialized  mobile  ra 


Common  Carrier  Mici  owave 

This  category  inclu  les  right-of-way 
holders  who  operate  I'CC-licensed 
facilities  primarily  usud  for  long-line 
intrastate  and  interstale  telephone 
television,  informatiop 
transmissions.  These 
by  State  public  utility 


right-of-way 
I  CC-licensed 
for  mobile 
a  blend  of  radio 
technology, 
iwitched  network 
nobile  users 

geographic  area, 
cell  sites 
and  receiving 
!  station  radios, 
and  often 
link 
sites  are  linked  to 
s\  ritching  office, 
md  at  that  point 
Network.  This 


us(!d 
usii  ig 
tch  ing  I 


a  digital 
ice,  and  enhanced 
lio. 


and  data 
ises  are  regulated 
commissions  and 


are  required  to  provide  service  to  any 
consumer  with  the  ab  lity  to  pay 
according  to  publishe  1  rate  schedules. 
The  microwave  syster  i  is  an  integral 
part  of  the  company's  primary  business 
of  providing  commun  cation  service. 

Private  Microwave 

This  category  inclu(  les  right-of-way 
holders  that  operate  F  X-licensed 
facilities  primarily  us«(d  by  pipeline  and 
power  companies,  rail  roads,  and  land 
resource  management  [companies. 
Communication  servi<tes  associated 
with  this  category  mai  include  private 
mobile  service,  privati  two-way 
dispatch  service,  private  paging, 
supervisory  remote  cotitrol/sensing,  and 
microwave  voice/videp/data  services. 
This  use  is  solely  in  stipport  of  the 
holder's  primary  busii  less  activity.  The 


IMI 


use  is  not  regulated  by  the  State  public 
utilities  commission  because  the  service 
is  not  for  sale  and  is  used  solely  for 
internal  purposes. 

Facility  Manager 

This  category  includes  right-of-way 
holders  that  operate  a  facility  primarily 
owned,  operated,  and  maintained  by  a 
holder  who  may  or  may  not  have  an 
FCC  Ucense,  but  does  not  operate 
telecommunications  equipment.  The 
primary  purpose  of  the  facility  is  to  rent 
or  sublease  space  to  a  variety  of  tenants 
for  telecommunication  purposes.  The 
building  owner  generally  provides  space 
in  the  building  and/or  tower,  and 
utilities,  access,  security,  and  backup 
generator  services. 

Communication  services  provided  by 
the  tenants  of  a  facility  manager  may 
include  TV  or  FM  radio  broadcast,  cable 
television,  microwave,  cellular 
telephone,  amateur  radio  operators,  and 
mobile  radio.  Mobile  radio  uses  include 
two-way  voice  and  paging  services  such 
as  community  repeaters,  trunked  radio, 
and  two-way  radio  dispatch,  and  Public 
Switched  Network  (telephone/data) 
interconnect  service.  Tenants  hold  lease 
agreements  with  the  facility  manager. 
Microwave  facilities  used  in 
conjunction  with  broadcast  uses  and 
mobile  radio  are  included  in  this 
category. 

Other  Communication  Uses 

This  category  includes  other  FCC- 
licensed  private  communication  uses 
such  as  amateur  radio,  personal/private 
receive-only  antennas,  passive 
reflectors,  and  natural  resource  and 
environmental  monitoring  equipment. 

Amateur  radio  includes  equipment 
used  by  individuals  or  groups  licensed 
as  amateur  radio  operators. 

Personal/private  receive-only 
includes  radio  and  TV  receiving 
antennas,  satellite  dishes,  and  other 
equipment  and/or  facihties  designed  for 
the  reception  of  electronic  signals,  to 
serve  private  homes,  including 
recreation  residences.  These  facilities 
are  personally  owned  and  are  not 
operated  for  profit. 

Passive  reflectors  include  devices 
used  to  bend  or  ricochet  electronic 
signals  between  active  relay  stations  or 
a  relay  station  and  a  terminal. 

Natural  resource  and  environmental 
monitoring  includes  the  transmission  of 
telemetry  data  from  a  remote  site  to  a 
central  receiving  station.  Uses  may 
include  weather  stations,  streamflow 
gauges,  seismic  stations,  wildlife 
monitoring,  and  snow  measurement 
devices. 


General  Application  of  Proposed 
Schedule 

The  proposed  rental  schedule  applies 
to  right-of-way  holders  who  are 
authorized  to  operate  and  maintain 
communication  facilities  on  public 
lands.  The  proposed  base  rent  charged 
is  for  the  primary  use  of  the  building. 
The  primary  use  is  defined  as  the 
predominant  use  of  the  facility  by  the 
holder  and  authorized  under  terms  of 
the  right-of-yvay  authorization.  The  use 
may  be  classified  as  television 
broadcast,  FM  radio  broadcast, 
rebroadcast  devices,  cable  tele\'ision. 
cellular  telephone,  commercial  mobile 
radio,  private  mobile  radio,  private 
microwave,  common  carrier  microwave, 
facility  manager,  or  be  included  under 
the  miscellaneous  category.  Tenants 
occupying  space  in  the  facility  under 
terms  of  the  authorization  will  not  be 
required  to  have  a  separate  BLM 
authorization. 

The  proposed  rental  schedules  will  be 
apphcable  to  new  and  existing 
commimication  use  authorizations 
requiring  annual  payment  of  fair  market 
rental  as  of  the  date  of  publication  of  the 
final  rule.  However,  the  authorized 
officer  may  use  other  methods  including 
individual  appraisals  or  competitive 
bidding  for  new  sites,  or  existing  sites 
where  it  is  shown  that  the  rental 
schedule  does  not  represent  fair  market 
value.  Rental  payments  covering 
portions  of  calendar  years  will  be 
prorated. 

There  are  three  major  categories  of 
use:  broadcast,  nonbroadcast,  and  other. 

Broadcast  includes  television,  FM 
radio,  rebroadcast  devices,  and  cable 
television.  The  proposed  rent  for 
broadcast  categories  will  be  based  on 
the  following  procedures: 

1.  The  right-of-way  holder  wall 
provide  a  1-millivolt  contour  map  or 
statement  to  BLM  identifying  the 
principal  community  (city,  cities,  metro 
area,  or  county)  served  by  the 
transmitter.  Communities  served  do  not 
include  areas  served  by  translators. 

2.  Rent  for  television,  FM  radio,  and 
rebroadcast  devices  (translators  and  low 
power  television)  will  be  based  on  the 
population  of  the  principal  community 
or  communities  the  transmitter 
primarily  serves.  The  population  of  the 
principal  community  will  be  based  on 
the  most  recent  United  States  census 
information. 

3.  Rent  for  cable  television  will  be 
based  on  total  basic  subscribers  as 
reported  bv  the  holder. 

4.  Rent  for  rebroadcast  devices  will  be 
based  on  the  U.S.  census  population  of 
the  principal  community  identified  in 
the  FCC  license  that  is  served  by  the 
transmitter. 


The  following  examples  are  provided 
to  illustrate  how  the  base  rent  for  a 
broadcast  use  would  be  calculated. 
.    A  television  facihty  in  Clark  County, 
Nevada,  principally  serving  the 
communities  of  Las  Vegas  (pop. 
258,259),  North  Las  Vegas  (pop.  47,707), 
Henderson  (pop.  64,942),  and  Boulder 
City  (pop.  12,567)  would  pay  a 
proposed  armual  rental  of  $16,000  per 
year.  This  is  based  on  total  population 
of  the  principal  communities  of 
370.908. 

An  FM  radio  facility  in  Imperial 
County,. California,  principally  serves  El 
Centro  (pop.  31,384),  Yuma.  Arizona 
(pop.  106,895).  and  San  Luis  Rio 
Colorado,  Mexico  (pop.  76,684).  The 
annual  rent  would  be  calculated  based 
on  the  total  population  of  the 
communities.  The  proposed  annual  rent 
would  be  $4,000  per  year,  based  on  the 
population  of  its  principal  communities 
of  214,983. 

The  rent  for  nonbroadcast  uses — 
commercial  mobile  radio  service, 
private  mobile  communication,  cellular 
telephone,  common  carrier  microwave, 
private  microwave,  facility  manager  and 
miscellaneous  uses — will  be  assessed  on 
a  different  basis.  Rent  will  be  based  on 
county  population  where  the  transmitter 
is  located  or  the  population  of  an 
adjacent  or  nearby  county  served  by  the 
transmitter,  whichever  is  greater. 

The  following  examples  are  provided 
to  illustrate  how  the  base  rent  for 
nonbroadcast  uses  would  be  calculated. 

The  proposed  rent  for  a  right-of-way 
holder  owning  a  facility  in  Pershing 
County,  Nevada,  (pop.  4.436)  primarily 
used  for  common  carrier  microwave 
would  be  assessed  $1,500. 

A  commercial  mobile  radio  service 
facility  in  Madison  County.  Idaho 
(23.674),  serving  the  Idaho  Falls 
community  in  Bormeville  County.  Idaho 
(72.207),  would  be  assessed  a  proposed 
rent  of  $1,500.  Since  the  transmitter 
serves  a  trade  area  that  is  predominately 
in  the  adjacent  county,  the  Bonneville 
County  population  would  be  used  to 
determine  the  rental  payment. 

A  bolder  owrning  a  commercial  mobile 
radio  service  facility  used  primarily  to 
provide  mobile  radio  service  in  the  San 
Diego  County  (pop.  2,498,016)  market 
would  pay  a  proposed  rent  of  $12,000. 

The  third  major  category  is 
miscellaneous  communication  uses. 
These  uses  include  amateur  radio, 
personal/private  receive-only,  passive 
reflectors,  and  natiu-al  resource  and 
envirorunental  monitoring  equipment. 
These  uses  may  be  permanent  or 
temporary  and  the  rent  is  either  a  flat 
rent  of  $75  for  a  full  year  or  a  prorated 
rent  if  the  term  is  less  than  a  year. 
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The  following  examples  are  provided 
to  illustrate  how  the  base  rent  for  a 
broadcast  use  would  be  calculated. 

A  television  facility  in  Clark  County. 
Nevada,  principally  serving.the 
communities  of  Las  Vegas  (pop. 
258.259).  North  Las  Vegas  (pop.  47.707). 
Henderson  (pop.  64.942),  and  Boulder 
City  (pop.  12,567)  would  pay  a 
proposed  annual  rental  of  S16.000  per 
year.  This  is  based  on  total  population 
of  the  principal  communities  of 
370.908. 

An  FM  radio  facility  in  Imperi.al 
County,. California,  principally  serves  El 
Centre  (pop.  31.384).  Yuma.  Arizona 
(pop.  106.895),  and  San  Luis  Rio 
Colorado.  Mexico  (pop.  76,684).  The 
annual  rent  would  be  calculated  based 
on  the  total  population  of  the 
communities.  The  proposed  annual  rent 
would  be  $4,000  per  year,  based  on  the 
population  of  its  principal  communities 
of  214.983. 

The  rent  for  nonbroadcast  uses — 
commercial  mobile  radio  service, 
private  mobile  communication,  cellular 
telephone,  common  carrier  microwave, 
private  microwave,  facility  manager  and 
miscellaneous  uses — will  be  assessed  on 
a  different  basis.  Rent  will  be  based  on 
county  population  where  the  transmitter 
is  located  or  the  population  of  an 
adjacent  or  nearby  coimty  served  by  the 
transmitter,  whichever  is  greater. 

The  following  examples  are  provided 
to  illustrate  how  the  base  rent  for 
nonbroadcast  uses  would  be  calculated. 

The  proposed  rent  for  a  right-of-way 
holder  owning  a  facility  in  Pershing 
County.  Nevada,  (pop.  4.436)  primarily 
used  for  common  carrier  microwave 
would  be  assessed  $1,500. 

A  commercial  mobile  radio  service 
facility  in  Madison  County.  Idaho 
(23.674).  serving  the  Idaho  Falls 
community  in  Bormevllle  County.  Idaho 
(72.207),  would  be  assessed  a  proposed 
rent  of  $1,500.  Since  the  transmitter 
serves  a  trade  area  that  is  predominately 
in  the  adjacent  county,  the  Bonneville 
County  population  would  be  used  to 
determine  the  rental  payment. 

A  bolder  owming  a  commercial  mobile 
radio  service  facility  used  primarily  to 
provide  mobile  radio  service  in  the  San 
Diego  County  (pop.  2,498,016)  market 
would  pay  a  proposed  rent  of  $12,000. 

The  third  major  category  is 
miscellaneous  communication  uses. 
These  uses  include  amateur  radio, 
personal/private  receive-only,  passive 
reflectors,  and  natiu-al  resource  and 
environmental  monitoring  equipment. 
These  uses  may  be  permanent  or 
temporary  and  the  rent  is  either  a  flat 
rent  of  $75  for  a  full  year  or  a  prorated 
rent  if  the  term  is  less  than  a  year. 
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Additional  Users 

The  fair  market  rent  depends  on  the 
type  of  communication  use  and  the 
demand  for  it  in  a  local  market. 
Therefore,  the  market  value  may  change 
if  there  is  a  significant  change  from  a 
single  use  to  a  multiple  use  facility. 

Authorized  holders  may  allow  other 
users  in  their  building  under  terms  of 
their  right-of-way  authorization. 
Additional  users  will  not  be  required  to 
have  a  separate  right-of-wav 
authorization. 

It  is  proposed  that  all  categories  of  use 
be  subject  to  a  provision  regarding  the 
payment  of  a  percentage  of  gross  rent 
received  from  the  sublease  rent  of  space 
in  the  facility.  The  facility  owner  will  be 
responsible  for  paying  the  base  rent  for 
the  authorized  primary  use  of  the 
facility,  plus  a  percent  of  gross  sublease 
rent  for  tenants  within  the  facility.  Gross 
sublease  rent  is  defined  as  the  rent 
received  by  the  holder  of  the 
communication  use  right-of-way  grant 
fit)m  tenants  for  space  in  the  building  or 
on  the  tower.  Gross  sublease  rent  does 
not  include  road  or  building 
maintenance  or  service  fees  for  power 
and  backup  generators. 

The  BLM  proposes  to  assess  all  users 
holding  a  right-of-way  authorization  a 
base  rent  plus  15  percent,  for  the  first  5 
years,  of  the  annual  gross  receipts 
received  from  renting  space  in  the 
facility.  In  the  sixth  year  after  the 
effective  date  of  this  rule,  the  percentage 
would  be  increased  to  25  percent.  This 
provision  would  apply  to  any  use  co- 
located  in  the  facility  for  which  the 
owner  is  receiving  a  sublease  rental 
payment.  The  following  procedures  will 
be  used  to  calculate  the  rent: 

1.  BLM  will  initiate  a  billing  for  the 
annual  base  rent  calculated  from  the 
proposed  schedule:  and 

2.  When  making  the  assessed  annual 
base  rent  payment,  the  holder  will 
submit  a  certified  statement  to  the  BLM 
regarding  rent  collected  from  tenants 
during  the  previous  year,  and  include 
the  required  precentage  of  gross  rental 
with  the  total  payment. 

The  proposed  rental  payment 
required  for  the  category  of  facility 
manager  is  also  based  on  a  base  rent 
plus  15  percent  of  gross  receipts  from 
rental  of  space  in  the  facility.  In  the 
sixth  year  after  the  effective  date  of  this 
rule,  the  percentage  would  be  increased 
to  25  percent.  The  percentage  applies  to 
all  population  strata  for  that  category. 

Annual  Fee  Updating 

Under  current  procedures  rental 
pajTnents  are  updated  every  5  years. 
During  the  1980's.  the  increases  were 
often  fairly  substantial  and  resulted  in 


complaints  and  increased  appeals.  In 
many  cases  rental  payments  had  not 
been  updated  for  10  to  15  years. 
Limitations  on  the  agency's  authority  to 
increase  rent  over  the  last  4  years  have 
exacerbated  the  problem.  , 

The  base  rent  proposed  in  the 
schedule  will  be  updated  annually 
based  on  the  U.S.  Department  of  Labor 
Consumer  Price  Index  for  All  Urban 
Consumers  (CPI-U),  U.S.  City  Average, 
published  in  July  of  each  year. 
Calculating  the  amount  of  the  annual 
adjustment  involves  changing  the 
previous  year's  rental  bv  the  change  in 
the  level  of  the  CPI-U  for  the  current 
year.  The  following  example  illustrates 
the  computation  of  percent  change: 

CPI-U,  U.S.  City  Average 136.0 

Less  CPI  for  previous  period 129.9 

Equals  index  point  change 6.1 

Divide  by  previous  peritxl  CPI 129.9 

Equals o.047 

Result  multiplied  by  100 0.047xioo 

Equals  p>ercent  change 47 

Market  information  regarding  use  of 
an  index  was  mixed.  However,  more 
recent  transactions  indicate  that 
increases  in  annual  rent  are  linked  to 
changes  in  the  Consumer  Price  Index 
instead  of  increases  in  land  value.  This 
reflects  the  desire  of  property  owners  to 
maintain  the  relative  value  of  the  annual 
p^ments  in  terms  of  annual  inflation. 

Comments  received  by  the  FS 
expressed  concern  that  the  Consumer 
Price  Index  may  dramatically  increase 
rents  beyond  the  ability  of  right-of-way 
holders  to  pass  on  the  increases  to  their 
customers.  These  correspondents  also 
were  concerned  that  the  increases  over 
time  would  be  higher  than  normal 
increases  in  land  rents  in  the  private 
market.  The  BLM  agrees  with  the 
comments  and  proposes  to  limit  annual 
increases  based  on  the  CPI-U  to  no 
more  than  5  percent. 

Phase  In 

To  reduce  potential  impact  of  large 
increases  in  rent,  BLM  proposes  to 
phase  in  substantial  increases  in  the 
base  rent  and  percentage  of  gross  rental 
receipts.  Additional  rent  based  upon  a 
percentage  of  gross  rent  for  space  rental 
in  the  facility  will  not  be  phased  in. 
Initial  increases  in  the  base  rental 
payments  in  excess  of  $1,000  or  20 
percent  of  the  current  rent,  whichever  is 
greater,  will  be  phased  in  over  a  5-year 
period.  Subsequent  increases  in  rent 
above  the  first  year  will  be  based  on  an 
equal  annua]  installment,  plus  the 
inflation  adjusted  increase. 

As  an  example,  if  the  current  base 
rent  is  $700  and  the  new  rent  based  on 
the  schedule  is  $2,700.  the  first  year's 
rent  would  be  $1,700  plus  the  inflation- 
adjusted  increase,  and  the  rent  for  years 


35602 


Fideral  Register  /  Vol.  59,  No.  132  /  Tuesday,  July  12,  1994  /  Proposed  Rules 


2  through  3  would 
per  year.  Assuming 
in  the  CPI-U  durin 
in  period,  the  base 
calculated  as  follows 


>e  increased  $250 
a  2  percent  increase 
;  the  5  year  phase- 
■ents  would  be 


Oi}+$1.000= 


$1,714 


)2)+$250= 
.998 
)2)+$250= 


$2,285 


i)2)-t>$250= 


$2£83 


02)+$250= 
85 
=$2,943 


$2,385 


02 
bssed 


Yearl     ($700x1. 

$714+$1,000= 
Year  2    ($1,714x1. 

$1,748+$250=$1 
Years     ($1,998x1. 

$2,038+$250=, 
Year  4     ($2,288x1 

$2.334+$250=. 
Year  5     ($2,583x1 

$2,635+$250= 
Year  6    $2,885x1. 

Additional  rent 
of  gross  rent  receiv 
covered  by  the  righ 
authorization  wou 
The  percentage  woi  i 
percent  during  the 
effective  date  of  thi^ 
percent  thereafter. 

Exceptions 

The  proposed 
apply  to  those  communication 
that  are  required  to 
rental.  Current 
Federal,  State,  or 


on  a  percentage 
from  tenants 
of-way 

also  be  phased  in. 
Id  be  set  at  15 
irst  5  years  after  the 
rule,  and  25 


«d 


rertal 


exi  mpt' 


agencies  or 
except  municipal 
cooperatives  whose 
revenue  is  custome 
exempt  are  rights-o 
under  a  statute 
require  payment  of 
facilities  constructed 
Electrification  Act 

The  BLM  proposes 
through  which  " 
derive  revenue  fron 
within  their  facility 
authorized.  Section 
would  be  amended 
agencies  to  pay  fair 
uses  from  which  thi 
from  the  rental  of 

It  is  BLM's  intent 
schedule  for  all 
uses  covered  by  the 
However,  when  it  i 
authorized  officer 
payment  schedule 
reflect  fair  market 
means  will  be  used 
rental  pajment.  Th( 
right  to  use  individ 
other  valuation 
rental  pajTnents  for 
uses. 
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payments  only 
users 
pay  a  fair  market 
regu  ations  exempt 
government 
instrumfentalities  thereof, 
utilities  and 
principal  source  of 
charges.  Also 
-way  authorized 
that  explicitly  does  not 
rental,  and 
under  the  Rural 
1936,  as  amended, 
to  close  a  loophole 

agencies 
the  rental  of  space 
or  the  area 
2803.1-2(b)(l)(i) 
to  require  "exempt" 
market  rent  for  those 
y  derive  revenue 


sj  ace. 
to  use  the  rental  fee 
exii  ting  communication 
proposed  rule, 
determined  by  the 
the  rental 

not  reasonably 
,  other  reasonable 
to  estimate  the 
BLM  reserves  the 
al  appraisals  or 
pro<  edures  to  calculate 
communication 


tliat 


c  oesi 


n  nt. 


Periodic  Review  of  Cental  Schedule 

The  communicati  an  use  rental 
schedule  will  be  re-  jvaluated,  and  if 
necessary,  revised  periodically  to  ensure 


that  rentals  are  fair. 


Schedules  based  on 


county  population  will  be  re-evaluated 
after  completion  of  the  next  census  in 
2000.  The  updated  county  population 
information  will  be  substituted  for  1990 
county  population  figures. 

Partial  Waiver  of  Rent 

43  U.S.C.  1764(g3  provides  authority 
to  charge  less  than  fair  maricet  value  if 
the  holder  provides  at  reduced  or  no 
charge  a  valuable  benefit  to  the  public 
or  to  the  programs  of  the  Secretary 
concerned.  Actions  taken  by  the  holder 
at  no  cost  or  reduced  costs  to  the  public 
may  be  considered  in  granting  a 
temporary,  partial,  or  full  waiver.  Any 
requirement  placed  on  the  applicant  or 
holder  as  a  condition  of  granting  or 
renewing  the  authorization  is  required 
to  be  legal  and  not  result  in  additional 
costs  unrelated  to  the  use  authorized. 
Therefore,  requirements  that  the 
building  owner  set  aside  10  percent  of 
its  space  for  Government  use  or  that 
Federal  agencies  be  granted  free  use  in 
the  building  should  be  considered  in 
setting  fair  market  rent. 

Basis  for  Rental  Schedule 

In  developing  the  schedule,  the  BLM 
has  considered  information  from  a 
variety  of  sources.  This  includes 
information  provided  by  industry 
groups,  existing  BLM  rents  that  are 
believed  to  reflect  fair  market  value, 
data  and  information  provided  by  BLM 
appraisers,  and  information  gathered  by 
the  FS  in  preparing  their  schedule.  The 
BLM  has  also  taken  into  consideration 
the  recommendations  of  the  Radio  and 
Television  Broadcast  Use  Fee  Advisory 
Committee.  The  rental  schedules  are 
included  in  the  proposed  regulatory 
text. 

Public  Comment 

The  BLM  is  requesting  public 
comment  on  all  aspects  of  this  proposed 
rule  as  well  as  comments  on  specific 
questions.  Specific  comments  are 
requested  regarding  the  following 
questions: 

1.  Is  the  proposed  schedule 
reasonable?  If  not,  what  information  can 
you  provide  that  would  help  in  setting 

a  fair  and  reasonable  schedule? 

2.  Are  the  proposed  phase-in  methods 
for  base  rents  and  percentage  of  gross 
rental  receipts  reasonable?  If  not,  please 
suggest  a  method  that  can  be  easily 
implemented. 

3.  Are  the  categories  clearly  defined? 
Would  there  be  any  potential  problems 
in  determining  the  category  of  use? 
Please  provide  suggestions  to  improve 
the  description  of  each  category  of  use. 

4.  Are  there  any  potential  problems  in 
setting  the  base  rent  for  commercial 
mobile  radio  services  based  on  the 


population  of  the  county  in  which  the 
transmitter  is  located  or  the  nearby  or 
adjacent  county  predominantly  served 
by  the  transmitter,  whichever  is  greater? 
Please  suggest  alternative  methods. 

To  conform  with  the  format 
requirements  of  the  Code  of  Federal 
Regulations,  the  Note  at  the  beginning  of 
Group  2800  is  being  removed,  and  the 
information  provided  there  is  being 
included  in  new  sections  2800.0-9, 
2810.0-9,  and  2880.0-9.  There  is  no 
substantive  change  involved. 

The  principal  author  of  this  final  rule 
is  David  Cavanaugh  of  the  Division  of 
Lands,  BLM,  assisted  by  the  staff  of  the 
Division  of  Legislation  and  Regulatory 
Management. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
envirormient,  and  that  no  detailed 
statement  piu^uant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2){C))  is 
required.  The  Bureau  of  Land 
Management  has  determined  that  this 
rule  is  categorically  excluded  from 
further  environmental  review  pursuant 
to  516  Departmental  Manual  (DM), 
Chapter  2,  Appendix  1,  Item  1.10,  and 
that  the  rule  will  not  significantly  affect 
the  10  criteria  for  exceptions  listed  in 
516  DM  2,  Appendix  2.  Pursuant  to  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  1508.4)  and 
environmental  policies  and  procedures 
of  the  Department  of  the  Interior, 
"categorical  exclusions"  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  Federal  agency 
and  for  which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 

The  rule  will  bring  aimual  rental  fees 
charged  holders  of  authorizations  for 
commimications  sites  on  pubhc  lands, 
which  have  been  held  to  artificially  low 
levels  for  many  years,  to  fair  market 
value  as  required  by  statute  and 
administrative  direction. 

The  fees  that  would  be  placed  in 
effect  by  this  proposed  rule  would  bring 
existing  rental  charges  for 
communications  sites  authorization 
holders  on  the  public  lands  more  into 
line  with  those  who  lease  land  from 
private  landowners.  The  increased 
revenues  resulting  from  this  fee 
schedule  wrill  result  in  increased 
payments  to  States  and  counties  in 
which  the  public  lands  containing  the 


authorized  facilities  are  located  under 
current  statutory  authorities. 

Moreover,  the  Department  has 
determined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
the  rule  will  not  have  a  significant 
economic  impact  ona  substantial 
number  of  small  entities.  The  proposed 
rule,  with  its  fee  schedule,  affects  only 
that  segment  of  the  communications 
industry  operating  on  the  public  lands. 
There  are  57  FM  radio  broadcast  sites. 
26  television  broadcasting  facilities,  and 
approximately  3.200  other  permits  in 
effect  on  these  lands.  Available  records 
do  not  indicate  how  many  of  these 
permits  are  held  by  small  entities.  The 
phase-in  of  annual  fees  proposed  in  this 
rule  will  allow  any  small  entities  that 
may  be  affected  to  adjust  to  the  new  fees 
over  a  period  of  time  and  thereby 
minimize  the  risk  of  adverse  impact  due 
'  to  the  magnitude  of  some  fee  increases 
under  the  rule. 

Because  the  rule  will  result  in  no 
taking  of  private  property  and  no 
impairment  of  property  rights,  the 
Department  certifies  that  this  rule  does 
not  represent  a  governmental  action 
capable  of  interference  with 
constitutionally  protected  property 
rights,  as  required  by  Executive  Order 
12630. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  regulations  meet  the  applicable 
standards  provided  in  Sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

List  of  Subjects 

43  CFR  Part  2800 

Communications,  Electric  power. 
Highways  and  roads.  Pipelines.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements. 

43  CFR  Parts  2810  and  2880 

Public  lands — rights-of-way. 
Reporting  and  recordkeeping 
requirements. 

Under  the  authority  of  sections  303, 
310,  and  501-511  of  the  Federal  Und 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1733, 1740,  and  1760-1771).  Part 
2800,  Group  2800,  Subchapter  B.  of 
Chapter  II  of  the  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  follows; 

PART  2800— RIGHTS-OF-WAY. 
PRINCIPLES  AND  PROCEDURES 

1.  The  Note  at  the  beginning  of  Croup 
2800  is  removed. 
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authorized  facilities  are  located  under 
current  statutory  authorities. 

Moreover,  the  Department  has 
determined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule,  with  its  fee  schedule,  affects  only 
that  segment  of  the  communications 
industry  operating  on  the  public  lands. 
There  are  57  FM  radio  broadcast  sites. 
26  television  broadcasting  facilities,  and 
approximately  3.200  other  permits  in 
effect  on  these  lands.  Available  records 
do  not  indicate  how  many  of  these 
permits  are  held  by  small  entities.  The 
phase-in  of  annual  fees  proposed  in  this 
rule  will  allow  any  small  entities  that 
may  be  affected  to  adjust  to  the  new  fees 
over  a  period  of  time  and  thereby 
minimize  the  risk  of  adverse  impact  due 
.'  to  the  magnitude  of  some  fee  increases 
under  the  rule. 

Because  the  rule  will  result  in  no 
taking  of  private  property  and  no 
impairment  of  property  rights,  the 
Department  certifies  that  Oiis  rule  does 
not  represent  a  governmental  action 
capable  of  interference  with 
constitutionally  protected  property 
rights,  as  required  by  Executive  Order 
12630. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  regulations  meet  the  applicable 
standards  provided  in  Sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

List  of  Subjects 

43  CFR  Part  2800 

Communications,  Electric  power. 
Highways  and  roads.  Pipelines.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements. 

43  CFR  Parts  2810  and  2880 

Public  lands— rights-of-way. 
Reporting  and  recordkeeping 
requirements. 

Under  the  authority  of  sections  303, 
310.  and  501-511  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1733. 1740,  and  1760-1771),  Part 
2800,  Group  2800.  Subchapter  B.  of 
Chapter  II  of  the  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  follows: 

PART  2800— RIGHTS-OF-WAY. 
PRINCIPLES  AND  PROCEDURES 

1.  The  Note  at  the  beginning  of  Croup 
11800  is  removed.  ' 


2.  The  authority  citation  for  part  280a 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1733. 1740.  and  17BO- 
1771. 

Subpart  2800— Rights-of-Way;  General 

3.  Section  2800.0-5  is  amended  by 
revising  paragraph  (j)  and  adding 
paragraphs  (aa)  through  (cc)  to  read  a.s 
follows: 

§2800.0-5    Definitions. 

,  •        •        *        «         *. 

(j)  Fac/Z/ifv  means  an  improvement 
constructed  or  to  be  constructed  or  ust-ci 
within  a  right-of-way  pursuant  to  a 
right-of-way  grant.  For  purposes  of 
communication  site  rights-of-way. 
facility  means  the  building,  tower,  and/ 
or  other  related  incidental 
improvements  authorized  under  tenus 
of  the  rightrof-way  grant. 
*        •        •        •        « 

(aa)  Base  rent  means  the  amount 
required  to  be  paid  by  the  holder  of  a 
right-of-way  on  public  lands  for  the 
primary  use  authorized  under  terms  of 
the  right-of-way  grant. 

fbb)  Gmss  rent  means  the  rent 
received  by  the  holder  from  tenants  for 
space  in  the  building  or  on  the  tower. 
Gross  rent  does  not  include  road  or 
building  maintenance  or  service  fees  for 
power  and  back-up  generators. 

(cc)  Primary  use  means  the 
predominant  use  of  the  facility  by  the 
holder  authorized  under  terms  of  the 
right-of-way  grant. 

3.  Section  2800.0-9  is  added  to  read 
as  follows: 

§2800.0-8    Information  collection. 

(a)  The  information  collection 
requirements  contained  in  part  2800  of 
Group  2800  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3507  and  assigned  clearance 
numbers  1004-0102  and  1004-0107. 
The  information  is  being  collected  to 
permit  the  authorized  officer  to 
determine  if  use  of  the  public  lands 
should  be  granted  for  rights-of-way 
grants  or  temporary  use  permits.  The 
information  will  be  used  to  make  this 
determination.  A  response  is  required  to 
obtain  a  benefit. 

(b)  Pubhc  reporting  burden  for  this 
information  is  estimated  to  average  41.8 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  infomiation.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Information 


Collection  Clearance  Officer  (873), 
Bureau  of  Land  Management. 
Washington.  DC  20240.  and  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project.  1004-0102  or  1004- 
0107.  Washington.  DC  20503. 

Subpart  2803— Administration  of 
Rights  Granted    [Amended] 

4.  Section  2803.1-2  is  amended  by 
revising  paragraph  (b)(l)(i),  paragraph 
(c)(l  )(i v).  and  the  first  and  third 
sentences  of  paragraph  (c)(3)(i),  and 
adding  paragraph  (e).  to  read  as  follows: 

§2803.1-2    Rental. 

•  •         •         •         . 

(b)(1)  •  •  • 

(i)  The  holder  is  a  Federal.  State,  or 
local  government  or  agency  or 
instrumentality  thereof,  except 
government  entities  granting  space  to 
other  parties  who  are  using  the  space  for 
commercial  purposes,  and  municipal 
utilities  and  cooperatives  whose 
principal  source  of  revenue  is  customer 
charges: 
»        *        •        «        . 

(c)(1)  •  •  • 

(iv)  Rental  for  the  ensuing  calendar 
year  for  any  single  right-of-way  grant  or 
temporary  use  permit  shall  be  the  rental 
per  acre  from  the  current  schedule  times 
the  number  of  acres  embraced  in  the 
grant  or  permit,  imless  such  rental  is 
reduced  or  waived  as  provided  in 
paragraph  (b)(2)  of  this  section. 

•  •        •        •        » 

(3)(i)  The  rental  for  linear  right-of-way 
grants  and  temporary  use  permits  not 
covered  by  the  linear  right-of-way 
schedule  set  out  above  in  this 
paragraph,  including  those  determined 
by  the  authorized  officer  to  require  an 
individual  appraisal  under  paragraph 
(c)(l)(v)  of  this  section,  and  for 
communication  uses  covered  by  the 
schedule  and  nonlinear  right-of-way 
grants  and  temporary  use  permits  (e.g.. 
reservoir  sites,  plants  sites,  and  storage 
sites)  shall  be  determined  by  the 
authorized  officer  and  paid  a-    uallyin 
advance.  *   •   *  All  such  rental 
determinations  shall  be  documented, 
supported,  and  approved  by  the 
authorized  officer.  •  •  •  ' 
•        •        •        •        • 

(e)  The  annual  rental  payment  for 
communication  uses  listed  below  shall 
be  based  on  rental  payment  schedules. 
The  rental  schedules  apply  to  right-of- 
way  holders  authorized  to  operate  and 
maintmn  communication  facilities  on 
public  lands,  and  state  the  base  rent 
charged  for  the  primary  use  of  the 
building.  They  do  not  apply  to  rights-of- 
way  granted  to  public 
telecommunications  service  operators 
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providing  public  television  or  radio 
broadcast  services,  ^be  schedules  do 
not  include  the  percentage  of  the  gross 
rent  required  by  paragraph  (e)(6)  to  be 
paid  by  the  holder. 

(1)  The  schedules  ire  applicable  to 
communication  uses  providing  the 
following  services: 

(i)  Television  broadcast  includes 
faciUties  primarily  used  to  broadcast 
UHF  and  VHF  audio  and  video  signals 
for  general  public  r»  :«ption.  This 
category  does  not  in(  :lude  stations 
licensed  by  the  FCC  is  a  Low  Power 
Television  (LPT\')  oi  rebroadcast 
devices  such  as  trans  lators,  or 
transmitting  devices  such  as  microwave 
relays  serving  broad(  ast  translators. 

(ii)  FM  radio  broa(  cast  includes  right- 
of-way  holders  that  (iperate  FCC- 
licensed  facilities  pr  marily  used  to 
broadcast  frequency  modulation  (FM) 
audio  signals  for  gen  eral  public 
reception.  This  catej  ory  is  not 
applicable  to  station  i  hcensed  by  the 
FCC  as  a  low  power  =W  radio.  This 
category  does  not  include  rebroadcast 
devices  such  as  tran!  lators,  boosters  or 
AM  synchronous  traisitiitters  or 
microwave  relays  sei  ving  broadcast 
translators. 

(iii)  Rebroadcast  devices  include  FCC- 
licensed  facilities  pr  marily  used  to 
rebroadcast  a  signal  rom  its  point  of 
origin.  This  category  iiicludes 
translators  and  low  { ower  television, 
low  power  FM  radio  and  microwave 
relays.  Microwave  fa  :ilities  used  in 
conjunction  wixh  LP  rv  and  broadcast 
translators  are  incluc  ed  in  this  category. 

(iv)  Cable  televisio  a  includes  FCC- 
licensed  facilities  thiit  primarily 
transmit  video  progr;  miming  to  multiple 
subscribers  in  a  comi  nunity  over  a 
wired  network.  This 
include  rebroadcast  devices  that 
retransmit  television 
more  television  broadcast  stations. 


category  does  not 


2.000.000+  

2,000,000-1,000,000... 
999,999-500.000 

499,999-250,000 


249,999-100,000 


99,999-60,000  ...... 

59,999-30.000 


29.999-15.000 


signals  of  one  or 


personal  or  internal  antenna  systems 
such  as  private  systems  serving  hotels  or 
residences. 

(v)  Commercial  mobile  radio  service 
includes  FCC-licensed  commercial 
mobile  radio  facilities  primarily 
providing  mobile  communication 
service  to  individual  customers.  Such 
services  generally  include  two-way 
voice  and  paging  services  such  as 
community  repeaters,  trunked  radio 
(specialized  mobile  radio),  two-way 
radio  dispatch,  and  public  switched 
network  (telephone/data)  interconnect 
service. 

(vi)  Cellular  telephone  includes  FCC- 
licensed  systems  primarily  used  for 
mobile  communications  using  a  blend 
of  radio  and  telephone  switching 
technology,  and  providing  public 
switched  network  services  to  fixed  and 
mobile  users  within  a  tightly  defined 
geographic  area.  This  category  includes 
Personal  Communication  Systems,  a 
digital  mobile  telephone  service. 

(vii)  Conmion  carrier  microwave 
includes  FCC-licensed  facilities 
primarily  used  for  long-line  intrastate 
and  interstate  public  telephone, 
television,  information,  and  data 
transmissions. 

(viii)  Private  microwave  includes 
FCC-licensed  facilities  primarily  used 
by  pipeline  and  p)ower  companies, 
railroads,  and  land  resource 
management  companies. 
Communication  services  associated 
with  this  category  may  include  private 
mobile  service,  private  two-way 
dispatch  service,  private  paging, 
supervisory  remote  control/sensing,  and 
microwave  voice/video/data  services. 
This  use  is  solely  in  support  of  the 
holder's  primary  business  activity. 

(ix)  Facility  manager  includes  holders 
who  may  or  may  not  have  FCC  licenses, 
but  do  not  operate  telecommunications 
equipment.  The  primary  purpose  of 


their  facilities  is  to  lease  or  sublease 
space  for  a  variety  of  tenants  who 
engage  in  telecommimication  activities. 
The  building  owner  generally  provides 
space  in  the  building  and/or  tower,  and 
utilities,  access,  security,  and  backup 
generator  services. 

(x)  Other  communication  uses  include 
FCC-licensed  private  communication 
uses  such  as  amateur  radio,  personal/ 
private  receive-only  antennas,  passive 
reflectors,  and  natural  resource  and 
environmental  monitoring  equipment. 

(2)  The  rental  schedules  will  be 
updated  annually  based  on  the  U.S. 
Department  of  Labor  Consimier  Price 
Index  for  All  Urban  Consumers  (CPl-U, 
U.S.  Gty  Average,  pubhshed  in  July  of 
each  year). 

(3)  Increases  in  base  rental  payments 
over  1994  levels  in  excess  of  Sl.OOO.  or 
20  percent  of  the  1994  rent,  whichever 
is  greater,  will  be  phased  in  over  a  5- 
year  period.  In  1995,  the  rental  payment 
will  be  the  1994  rental,  plus  $1,000  or 
20  percent  of  the  1994  rental,  whichever 
is  greater,  plus  the  annual  adjustment  . 
under  paragraph  (e)(2).  The  amount 
exceeding  the  above  $1 ,000  or  20 
percent  threshold  will  be  divided  into  4 
equal  installments,  and  begiiming  in 
1996  the  installment,  plus  the  annual 
adjustment  in  the  total  rent,  will  be 
added  to  the  previous  year's  rent. 

(4)  With  the  concurrence  of  the  BLM 
State  Director,  the  authorized  officer 
may  use  other  reasonable  measures  to 
determine  fair  market  rent  when  it  is 
determined  by  the  authorized  officer 
that  the  estimated  rental  payment  does 
not  reasonably  reflect  fair  market  rent 
for  the  individual  authorized  use. 

(5)  Annual  rental  payments  shall  be 
calculated  and  submitted  based  on  the 
following  schedules: 


Broadcast  Annual  Base  Rental  Schedule 


Population' 


Rebroadcast 
devices  3 

Examples  of  principal 

Television  2 

FMradfos 

convmiruty  &  popuiatxxi 
served* 

$45,000 

$34,000 

$22,000 

Los  Angeles. 

30.000 

21,000 

15,000 

24.000 

18,000 

.    12,000 

Phoenix  983.403. 
Sa«  Lake  725,956. 

16,000 

11.000 

7,000 

Tucson  405,390. 
Atouquerque  384.7361 
Las  Vegas  258.295. 

6,000 

4,000 

3,000 

Reno  133,850. 
Boise  125.738. 
Yuma  106.895. 

4.000 

3,000 

2,000 

Las  Cnjces  62.126. 

2,500 

2.000 

1,000 

Pocatelto  46.080. 
Idaho  Falls  43.828. 
Famvngton  33,997. 

2.000 

1.500 

500 

Grand  Junction  29,034. 
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Broadcas 


Population ' 


0-14.999 


'  Population  is  based  on  U.S.  Census  informati 
transmitter. 

2|n  addition  to  the  base  rent,  the  holder  shall  p 
and  25  percent  of  the  gross  rent  thereafter.  The  r 
cipaHy  serve  a  community  (city,  cities,  metro  area 
areas  served  by  translators. 

3  Base  rent  based  on  city  of  license. 

*  The  population  shown  Is  for  the  principal  comn 
the  total  population  would  t>e  used.  If  the  principal 

Cabl 


200  or  less 

201-500 ; 

501-1500  

1501-2500 :... ., 

2500+ ....1 ■"";;;" 

'  In  addition  to  the  base  rent,  the  holder  shall  p 
after  the  effective  date  of  this  rule,  and  25  percent 

1 

Population 

Com.  mo- 
bile radio 
service  ^ 

2.000.000+  „ 

1,999.999-1.000,000  

512,000 

10.000 

7,000 

5,000 

4,000 

1.500 

1.000 

.:     600 

600 

999.999-500.000  

499599-250.000  _... 

249,999-100.000  

1 

99.999-60,000  

1 

59,999-30,000 

" 

1 
1 

29.999-15,000  .; . 

0-14,999  .........:.; ..: 

'  In  addition  to  the  base  rent,  the  holder  shall  pa^ 
and  25  percent  of  the  gross  rent  thereafter. 

2  Rental  payments  for  commercial  mobile  radio  is 
the  adjacent  or  nearby  county  predominantly  servec 
Idaho,  principally  serves  the  Idaho  Falls  area  in  Be 
based  on  the  base  rent  for  Bonneville  County. 

3  Population  based  on  1990  census. 
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Broacx:ast  Annual  Base  Rental  Schedule— Continued 


Population ' 


0-14,999 


Television  2 


600 


FM  radio  2 


450 


Rebfoadcast 
devices  3 


75 


Examples  of  principal 

community  &  popufation 

served* 


Twin  Falls  27.591 
Montrose  24,423 
Dillon.  MT  3.991. 
Forsyth.  MT  2.178. 


Census  information  for  principal  community  (city,  cities,  metropolitan  area,  county,  or  counties)  sen^  by  the 


'  Population  is  based  on  U.S. 
transmitter.         " 

3  Base  rent  based  on  city  of  license. 

Cable  Television  Annual  Rental  Schedule 


Total  tjasic  subscribers 


200  or  less 
201-500  .... 
501-1500  .. 
1501-2500 
2500+  


Base  rent ' 


$400 
700 
1400 
2000 
2400 


aft;Mn?'e£ilVa,e'^hru,e''ln^U?S^^^^^^  ^^  9^°^  '«"'  '^^^  ^'^"^  ^f^  '-^  -  ^  «««%  for  the  f.rs.  5  years 


Nonbroadcast  Rental  Schedule  ' 


Population 


2.000.000+  „... 

1.999.99^1.000.000 
999.999-500.000  


Com.  mo- 
bile radio 
service  ^ 


499599-250.000 


249,999-100.000 


99.999-60,000 


59.999-30.000 


29,999-15,000 


512,000 

10.000 

7,000 

5.000 

4.000 


Private 

mobile 

use 


SI  0.000 
6.000 
4,000 

2.400 

1.800 


Cellular 
telephone 


1.500  1.200 


0-14,999 


1,000 


600 


600 


800 


500 


SI  0.000 
7.500 
5,000 

5.000 

2.500 

2,500 

2.500 

2,500 


Private 
micro- 
wave 


S10,000 
6,000 
4,000 

2,000 

1,500 


Comrrwn 
carrier 
micro- 
wave 


300     2,500 


Si  0,000 
7.500 
5.000 

2.500 

2.500 


Facility 
manager 


1,500  1.500 


1.500 


1.000 


1.000 


1.500 


1,500 


1.500 


S9.000 
7.500 
5.000 

3.500 

2.500 

1.200 

600 

600 
300 


Examples  of  county  served  and 
population  3 


•  San  Diego  2,498.016. 

•  Maricopa.  A2  2,122,101. 

•  Riverside,  CA  1,170,413. 

•  San  Bernardino.  CA. 

•  Salt  Lake,  UT  725.996. 

•  Pima.  AZ  665.880. 

•  Kern.  CA  543,981 

•  Bernalillo,  NM  480,577. 

•  Marion.  OR  228,483. 

•  Washoe,  NV  254.667. 

•  Ada,  ID  205,775. 

•  Butte.  CA  182,120 

•  Santa  Fe  117,043. 

•  Yuma,  AZ  106.895. 

•  Mesa,  00  93,145. 

•  San  Juan.  NM  91,605. 

•  Bonneville,  ID  72,207. 

•  Bannock,  ID  66,026. 

•  Flat  Head,  fwIT  59,218. 

•  Chaves,  NM  57,849 

•  Twin  Falls.  ID  53,580. 

•  Gila.  AZ  40.216. 

•  Garfield.  CO  29974. 

•  Malheur.  OR  26038. 

•  Carbon.  WY  16659. 

•  Socorro.  NM  14.764. 

•  Mariposa.  CA  14,302. 

•  Big  Horn,  WY  10,525. 

•  Harney,  OR  7060. 


ar^2i'S!ZtVViros^%l\tllS!l. ''""  ^"^  ^'  '^''"''  °' ''"  9^°^^  rent  received  from  space  rented  in  the  facility  for  the  first  5  years, 

tHt^^^rli'lt^?l?n1tl°'^"^^'^^  mobile  radio  is  based  on  the  population  of  the  county  in  which  the  transmitter  is  located  or  the  population  of 
^bo  'Sn^  I    cl^^  ^»iir*yA^°cT^""y  ^"^S^  ^y  ^  transmitter,  whichever  is  greater.  As  an  example.  Relay  Ridge  .n  Madron  CoSntv 
l^sS^^'KLrnUofBonn^^lle'Sunty^  '"  '°""'^'"'  '^°""^-  ^'^'^"^h  the  transmitter  is  located  .n^Madison^ou^nty.  the  rem  wouTS^- 
3  Population  based  on  1 990  census. 
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Rental  Schedule— Other 
communicj^tion  uses 


Use 

Base  rent 

Amateur  Radio  

S.75 

Personal/Private  Re- 

75 

ceive  Only-Antenna. 

Local  Exchange  Car- 

riers ' — Population 

Sen/ed: 

0-100  

100 

101-300  

250 

301-500  

400 

501-1000  

600 

6001+ 

.Common  Carrier 

Schedule 

Passive  Reflectors  .... 

75 

Environmental  Mon- 

75 

itoring  Equipment. 

'  A  radio  sen/ice  th.  it 
less  telephone  servici 
private  areas. 


(6)  In  addition,  th  > 
holder  shall  submit 
regarding  rent  collected 
during  the  previous 
percent  of  the  gross 
the  authorized  renta 
facility  each  calend 
through  1999,  and 
rent  each  calendar 
Tenants  occupying 
under  terms  of  the 


right-of-way 
i  certified  statement 

from  tenants 
year,  and  pay  15 
ent  received  from 
of  space  within  the 
year  from  1995 
percent  of  such 
thereafter. 
!  pace  in  the  facility 
orization  will 


<r 


2j 


vear 


a  Jth 


provides  basic  wire- 
primarily  to  isolated 


not  be  required  to  have  a  separate  BLM 
authorization. 

(7)  The  television  and  FM  radio 
broadcast  right-of-way  holder  will 
provide  a  1 -millivolt  contour  map  or 
statement  to  BLM  identifying  the 
principal  community  (city,  cities,  metro 
area,  or  county)  served  by  the 
transmitter. 

PART  2810— TRAMLOADS  AND 
LOGGING  ROADS 

Subpart  2812— Over  O.  and  C.  and 
Coos  Bay  Revested  Lands 

5.  Section  2812.0-9  is  added  to  read 
as  follows: 

§2812.0-9    Infonnation  collection. 

The  information  collection 
requirements  contained  in  part  2810  of 
Group  2800  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3507  and  assigned  clearance 
numbers  1004-0102  and  1004-0107. 
The  information  is  being  collected  to 
permit  the  authorized  officer  to 
determine  if  use  of  the  public  lands 
should  be  granted  for  rights-of-way 
grants  or  temporary  use  permits.  The 
information  will  be  used  to  make  this 
determination.  A  response  is  required  to 
obtain  a  benefit. 


PART  288(>-RIGHTS-OF-WAY  UNDER 
THE  MINERAL  LEASING  ACT 

Subpart  2880— OH  and  Natural  Gas 
Pipelines  and  Related  Facilities: 
General 

6.  Section  2880.0-9  is  added  to  read 
as  follows: 

§  2880.0-9    Information  collection. 

The  information  collection 
requirements  contained  in  part  2880  of 
Group  2800  have  been  approved  by  the 
Office  of  Management  and  Budget  under. 
44  U.S.C.  3507  and  assigned  clearance 
numbers  1004-0102  and  1004-0107. 
The  information  is  being  collected  to 
permit  the  authorized  officer  to 
determine  if  use  of  the  public  lands 
should  be  granted  for  rights-of-way 
grants  or  temporary  use  permits.  The 
information  will  be  used  to  make  this 
determination.  A  response  is  required  to 
obtain  a  benefit. 

Dated:  July  1, 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

IFR  Doc.  94-16934  Filed  7-8-94;  1:13  pmj 

BILLING  CODE  4310-84-P 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 

General  information 

Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLLIS) 

TDD  for  the  hearing  impaired 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public 
numbers.  Federal  Register  finding  aids,  and  list  o 
documents  on  public  inspection. 

FAX-ON-DEMAND 

The  daily  Federal  Register  Table  of  Contents  and 
documents  on  public  inspection  are  available  on 
National  Archives  fax-on-demand  system.  You  m 
from  a  fax  machine.  There  is  no  charge  for  the  se 
except  for  long  distance  telephone  charges. 


FEDERAL  REGISTER  PAGES  AND  DATES. 

33897-34342 1 

34343-34552 5 

34553-34754 6 

34755-34966 7 

34967-3521 0 8 

3521 1-35460 1 1 

35461-35606 12 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

index,  finding  aids  &  general  infonnation 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (niunlHirs.  dates,  etc.) 
Additional  information 

Presidential  Documents  \ 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 

General  information 

Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


202-523-5227 
523-5215 
523-5237 
523-3187 
523-3447 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3447 
523-3187 
523-4534 
523-3167 
523-6641 
523-5229 


ELECTRONIC  BUUETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers.  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

The  daily  Federal  Register  Table  of  Contents  and  the  list  of 

documents  on  public  inspection  are  available  on  the 

National  Archives  fax-on-demand  system.  You  must  call 

from  a  fax  machine.  There  is  no  charge  for  the  service 

except  for  long  distance  telephone  charges.  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES,  JULY 


33897-34342 1 

34343-34552 5 

34553-34754 6 

34755-34966 7 

34967-35210 8 

3521 1-35460 1 1 

35461-35606 12 


Federal  Register 

Vol.  59,  No.  132 
Tuesday.  July  12.  1994 


CFR  PARTS  AFFECTED  DURING  JULY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
putJiishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

Administrative  Orders: 
PresKlenfia)  Determmatww: 
No.  94-29  of 

June  27,  1994 35211 

Memorandums: 

June  30,  1994 34341 

Proclamations: 
6641  (See  Proc. 

6704) 34329 

6704 34329 

6705 34343 

Executive  Orders: 
1919V2  (Revoked  in 

part  by  PLC 

7065) 35054 

12002  (See  EO 

12923) 34551 

12214  (See  EO 

12923) 34551 

12735  (See  EO 

12923) 34551 

12755  (See  EO, 

12923) 34551 

12851  (See  EO 

12923) 34551 

12923 34551 

5  CFR 

179 35213,  35215 

2610 34755 

2634 34755 

2636 34755 

2641 34755 

Proposed  Rules: 

575 34393 

3201 35480 

7  CFR 

319 „ : 35564 

272 34553 

275 34553 

283 34553 

916 33897 

917 33897 

928 33898 

947 33900 

981 35222 

1205 33901 

1421 34345 

1755 34353.  34899 

Proposed  Rules: 

46 35487 

1036 33922 

8  CFR 

103 33903 

245 „ 33903 

245a 33903 

264 33903 

274a 33903 


9  CFR 

92 34375 

97 34756 

Ch.  Ill 34375 

Proposed  Rules: 

317 34396 

10  CFR 

50 35461 

710 35178 

Proposed  Rules: 

1003 34767 

12  CFR 

Proposed  Rules: 

220 ...; 33923 

230 35271 

336 35480 

14  CFR 

21 34572 

23 34572 

39 34574.  34576.  34757, 

34758, 34899. 34967,  35234, 
35236,  35237, 35238,  35240, 
35242,  35244,  35246,  35247 

71  34577,  34758,  34759, 

34760.35248 

91 34578 

97 35248,35250 

Proposed  Rutes: 

21 34779 

23 , 35196 

33 35272 

39 34396.  34584,  35488, 

35490 

71 34192.  34585,  35492 

93 34192 

16  CFR 

2 34968 

4 34968 

305 34014 

Proposed  Rules: 

300 34780 

301 : 34780 

303 34780 

1 117 .33925 

1307 35058 

1500 _ 33928 

33932 

17  CFR 

1 34376 

33 34376 

190 34376 

Proposed  Rules: 

240 34781 


18  CFR 

284 


.35462 


II 


Proposed  RuIm: 

35 


19CFR 
174 


20CFR 

416 


21  CFR 

510 

520 

558 „ 

1220 

Proposed  Ruies: 
341 


.335  08 


22  CFR 

60 

61 

62 

63 

64 

65 

514 


23  CFR 

655 

Proposed  Ruies: 
637 


24  CFR 

17 

791 

3280 

Proposed  Rules: 

43 

92 

100 

570 : 


25  CFR 

Proposed  Rutes: 

164 

165....„ 


26  CFR 

1 

31 

40.„ 

602.....„.. 349 

Proposed  Rules: 

1 34398. 

31 


34971.  350|0,  36414 
....35414 
....35414 
1,35030 


350(6, 


Federal  Register  /  Vol.  59,  No.  132  /  Tuesday,  July  12,  1994  /  Reader  Aids 


.35274 


.34970 


.33906 


..33908 
,35251 
.35251 
.35252 

.34781 


.33909 
.33909 
.33909 
.33909 
.33909 
.33909 
.34760 


.33909 
.35493 


.34578 
.35253 
.34294 

.34300 
.34300 
.34902 
.34300 


.35580 
.35580 


,35418 
.35418 


40 _ 35418 


28  CFR 

551 

571 


..34742 
..35456 


29  CFR 

1910 33910.34580 

Proposed  Rules: 

Ch.  XXVI 35067 

Ch.XL 35067 

1915 34586 

30  CFR 

944 35255 

Proposed  Rules: 

75 35071 

920 35289 


31  CFR 

550 


.35259 


32  CFR 

90 34382,35463 

91 34382,  35463 

155 35464 

369 35261 

383 34382 

384 35262 

389 34382 

552 34581 .  34761 

706 35033 

Proposed  Rules: 

553 34782 

33  CFR 

4 34210 

1 30 : ^21 0 

1 31 3421 0 

1 32 3421 0 

137 34210 

138 34210 

Proposed  Rules: 

165 35290 

322 34783 

334 33939 

34  CFR 

74 „ 34722 

77 34722 

641 „ 34198 

668 34964 

682 34964 

685 34278 


690 34964 

Proposed  Rules: 

Ch.  VI 34398 

36  CFR 

704 35034 

38  CFR 

3 34382,  35265,  35464 

39  CFR 

111 - 33911 

40  CFR 

9 33912,34070 

52 33914,  34383,  35035, 

35036,35044,35411 

81 35044 

85 :...... 33912 

86 .33912 

112 34070 

141 34320 

142 34320 

271 35266 

372 34386 

600 33912 

Proposed  Rules: 

Ch.  1 33940 

51 35292 

52 33941,  34399,  34401. 

35072. 35079 

81 35079 

185 ..33941 

43  CFR 

Public  Land  Order 

7055 „ 34899 

7064 34582 

7065 35054 

7069 35267 

Proposed  Ruies: 

2800 35696 

2810 35596 

2880 35596 

45  CFR 

Proposed  Rules: 

615 35079 

47  CFR 

22 35064 

73 34391,  34766,  35055. 

35268 
80 ; 35268 


87 35268 

Proposed  Rules: 

61 33947 

64 33947 

69 33947 

73 34404,  34405,  35081, 

35082, 35292, 35293 

48  CFR 

Proposed  Rules: 

926 35294 

952 35294 

970 35294 


49  CFR 

172 35411 

195 35465 

392 34708 

393 34708,34712 

1056 34392 

Proposed  Rules: 

541 3508 

571 34405.  35298,  35300 

50  CFR 

215 35471 

229 34899 

301 35474,  35475 

651  „ 35056 

658 34582 

672 „.35056 

675 33920,  34392,  34583, 

35056,36057,35476 

681 35270 

Proposed  Rules: 

17 34784,  35089,  35303, 

35304. 35305, 35307, 35496, 
35684 

20........ 35566 

222„ 36089 

644 36308 

654 33947 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws. 

Last  List  July  11,  1994 


«5£l/ 


<0^" 


■'y,  t-  -i.-.  ij.- 


^-,^-*'^  J'-.-  .*-..<* 


../,  .■; 


s.T^m& 


^lM^j«iiAi-'-.U;:.^,%;    . 


i,S^is^3ss^sie*.^-- 


-•■■ZSSiS. 


Superintendent  of  Documents  Order  F 

Order  Processing  Code 

*  7296 

'— '  YES,  send  me subscriptions  t 

S/N  069-000-00056-8,  at  $20.00  ($25.C 

The  total  cost  of  my  order  is  $ 


Company  or  personal  name 


(Please 


Additional  address/attention  line      V.    : , 


Street  address  '     - 

City.  StateTzIp  code 

Daytime  ptione  including  area  code  I 


Purchase  order  number  (optional) 


NEW  EDITION 


,i.y... .;.;._, 


-i":^:;^li£i3rJr3«S?ff  -  ■?■:- 


,*>-' 


Guide  to 

Record 

Retention 

Requirements 

In  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1.  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Order  Processlnci  Code 

7296 


Charge  your  order 
It's  easy! 


.MiiefCorajj 


MSC 


r-j  YpQ  Tofaxyourorders  (202)  512-2250 

The  total  cost  of  nny  order  is  $ 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address       ~ 

City.  StateTzTp  code  ~ 

Daytime  phone  including  area  code" 


Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     fTrTTT  ]~|  -  fl 

□  VISA     □  MasterCard 


J  (expiration  date) 


D 


Thank  you  for  your  order! 


Purchase  order  number  (optional) 


Authorizing  signature  ^^ 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


MfM^. 


(I  \  ^y^^>s^  \  O-e.-^^ 


ai 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  voiumet  containing  the  public  message* 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  Ike  White  House. 

Volumes  for  tke  following  years  are  available,  other 
volumes  not  listed  are  out  of  print. 


Ronald  Reagan 


(BookQ-. 

IHS 
(Book  II).. 

1M« 

(Book  I)-. 


.491J 


George  Bush 

1989 
(Book  I) 


-S32JB 


.43U 


1«M 
(Book  II). 

IMS 
(Book  I)- 

198S 
(Book  II). 

1W6 
(Book  I).. 


(Book  II). 

vm 

(Bookl)> 

1M7 
(Bookll). 

1988 
(Book  I) . 


.434J8 


.438J8 


..43748 


1989 
(Bookn)- 

1990 
(Book  I)- 

1990 
(Bookn). 

1991 
(BookI)_. 

1991 
(Bookn). 

1992 
(BocAI)... 

1992 
(Bookn). 


..438J0O 

.^44040 

»44140 

.~$41il0 

441.00 

444.00 

44740 

9.00 


J»X 


(Bookn) 


.....439.00 


..«S3840 


Published  by  the  OfTice  of  the  Federal  Register.  National 
Archives  and  Records  Admtnisiriition 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Superintendent 

Order  processing  code:    •AI33  ■  ' 

JL  Jc^dy  pleate  setid  me  the  followir 

copies  of  DOCUMENT  DR/ 

1.  The  total  cost  of  my  order  is  $ ^  Fi 

All  prices  include  regular  domestic  postage  an 

Please  Type  or  Print 

2 -  i__^ 

(Company  or  personal  oame) 

(Additional  address/attention  line) 

(Street  address) 

(City.  State.  ZIP  Code)  T 


L 


X 


(Daytime  phone  including  area  code) 


4.  IVlail  To:  New  Orders,  Superintendent  of  Doc 


(Rev.  1/94) 


Federal  Register 
Document 
Drafting 
Handbool( 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handtX)ok 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:    .^133       ^  ^:^  ^^^^^^  ^^^  ^^^ 

\rr?C  Itfasy! 

M.  Cj^j  pleate  send  me  the  following  indicated  publications:  To  tax  your  orders  and  tnqii<rlM-(202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25% 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Tjrpe  or  Print 

2. : 


(Company  or  personal  aame) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

I I  VISA  or  MasterCard  Account 


:-n 


(City.  State,  ZIP  Code) 


L 


± 


(Daytime  phone  including  area  code) 

(Sigiuture) 

4.  Mafl  To:  New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Tkaitk  yim  fnr  ynur  nrdrr' 

(Credit  card  expiration  date)                    .       '       '      ' 

(R»«  12/91) 


fOL 
5  9 


Public  Laws 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  faws.  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
lavys  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  Presrdent. 
Legislative  history  references  appear  on  e^h  law.  Subscnption  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress.  2d  Session,  1994. 

(Individual  laws  also  may  be  purchased  from  the  Supenntendent  of  Documents,  Washington,  DC 
2040J:-9328.  Prices  vary:  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newl>  enacted  laws.) 


0(Jef  ProCMSing  Co* 

*  6216 


1 I  YES,  enter  i  »y  subscriptioo<s)  as  follows 

subscriptions 


The  total  cost  of  mj  order  is.$. 
postage  and  handlin, 


(Company  or  Personal 


(Additional  address/atte  Kion  line) 


(Street  addresi) 


(City.  State,  ZIP  Code) 


(Daytime  phone  inchidiig  area  code) 


Superintendent  of  Documents  Subscriptions  Order  Form 


Charge  your  order. 
It's  Easy! 


.S3 

^^^^^^^^   ] 

^sr 

r             1 

lb  ftx  your  orders  (202)  512-2233 

to  PUBLIC  LAWS  for  the  103d  Congress,  2d  Session,  1994  for  $156  per  subscription. 


.  International  customers  please  add  25%    Prices  include  regular  domestic 
and  are  subject  to  change.  -  ^ 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I  I  GPO  Deposit  Account         I     I     I    I    I     I     I    I  ~  LJ 

II  VISA  or  MasterCard  Account 


■Jame) 


(Ptease  type  or  prim) 


[       I             I    1  1  1 

— r~                                                      Thank  you  for 

__L__               iCredii  card  expiration  date)                     .  _„_  „_j„_/ 

your  order! 

(Purcha.se  Order  No.) 

VES    NO 

May  wr  malic  yoar  naiae/addrcss  available  (o  other  mailers?  1 t    I 1 


(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


.1  <M) 


5  9 

• 

. 

SS 

1 

3 
3 

JL 
1  3 

- 

UMI 

THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 

994 

k 

Ml 

United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402. 

OFFICIAL  BUSINESS 
Penalty  for  private  use,  S300 


"  v^  ^v  J^  J|C  *^  '^x  #^  ^\  ^^  J^  >fC  ^fC  ' 

A  FR       umise: 

UMI    SERIALS    f 
300    N    ZEEB    RI 
PO   eOX     1346 
■.ANN    ARBOR 
22  T 


7-13-94 

Vol.59  No.  133 


Wednesday 
July  13, 1994 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402. 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  S300 


A    FR  UMISE346U    DEC       94 

UMI    SERIALS    ACQUISITIONS 
300    N    ZEEB    RD 
PO   BOX     1346 

ANN    ARBOR  MI       48106 

22T 


481 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.Sl  jGoyernment  Printing  Office 

<ISSN  0097-6326) 


994 


7-13-94 

\fo\.  59        No.  133 

Pages  35607-35846 


a     s 


7-13-94 

^ol.  59        No.  133 

Pages  35607-35846 


Wednesday 
July  13,  1994 


Briefing  on  How  To  Use  the  Federal  Register 

For  information  on  a  briefing  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


n 


Federal  Register  /  Vol.  59.  No.  133  /  Wednesday,  July  13.  1994 


FEDERAL  REGIStER  Published  daily.  Monday  through  Friday, 
(not  miblished  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  OfTice  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  IX:  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  «s  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  DistJ-ibution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  (government  Printing 'Office,  Washington,  DC 
20402.  ' 


The  Federal  Region'  provides  a  uniform  system  for  making 
available  to  the  piiblic  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  4nd  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of. the  Nalional  Archives  and  Records  Administration 
authenticates  this  Issue  of  the  Federal  Register  as  the  official  serial 
publication  establiihed  under  the  Federal  Register  Act  44  U.S,C. 
1507  provides  that  the  contents  of  the  Federu  Register  shall  be 
judicially  noticed. 

The  Federal  Regis^  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  OK)  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updateid  by  6 
a.m.  each  day  the  federal  Register  is  published.  The  database 
includes  both  text  end  graphic  from  Volume  59,  Number  1 
(January  2,  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (W.MS)  through  the  Internet  and  via 
asynchronous  diaMn.  The  annual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available  for  $200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multigjle-workstation  subscriptions.  To  subscribe, 
Internet  users  shoiid  telnet  to  wais.access.gpo.gov  and  login  as 
newuser  (all  lower  case):  no  password  is  required.  Dial  in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  logia  as  wais  (all  lower  case);  no  password  is 
required;  at  the  sedond  login  prompt,  login  as  newuser  (all  lower 
case);  no  password  is  required.  Follow  the  instructions  on  the 
screen  to  register  far  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  F<^t  a.ssistance,  contact  the  GPO  Access  User 

nding  Internet  e-mail  to 

o.gov,  or  a  fax  to  (202)  512-1262,  or  by  calling 

'een  7  a.m.  and  5  p.m.  Eastern  time.  Monday 

pt  Federal  holidays. 


Support  Team  by 
hel[>^ids05.eids^ 
(202)  512-1530  be! 
through  Friday,  ex 


The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $444.  or  £490  for  a  combined  federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  {i5a) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Reaister  Index  and  LSA  is  $403.  Six  month 
subscriptions  are  aiailable  for  one-half  the  annual  rate.  The  charge 
for  individual  copiis  in  paper  form  is  $6.00  for  each  issue,  or  $6,00 
for  each  group  of  p^es  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  forra.j  All  prices  include  regular  domestic  postage 
and  handling.  Interjaational  customers  please  add  25%  for  foreign 
handling.  Remit  c  h^k  or  money  order,  made  payable  to  the 
Superintendent  of  |)ocuments,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburjth,  PA 
15250-7954.  '^ 

There  are  no  restric  tions  on  the  republication  of  material  appearine 
in  the  Federal  Reg]  Iter.  kj-       b 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  59  PR  12345. 


®, 


202-512-1800 
512-1806 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 
Subscriptions: 

Paper  or  fiche 

Assistance  witli  public  subscriptions 
Online: 
Telnet  wais.access.gpo.gov,  login  as  newuser  <enter>,  no 

password  <enter>;  or  use  a  modem  to  call  (202)  512-1661. 

login  as  wais,  no  password  <enter>,  at  the  second  login  as 

newuser  <enler>.  no  password  <enter>. 
Assistance  with  online  subscriptions  202-512-1530 

Single  copiesAuck  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  .  512-1803 

FEDER.\L  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


523-5243 
523-5243 


For  other  lelephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


FOR: 
WHO: 

whatJ 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO.  USE  IT 

Any  person  who  uses  the  Federal  Regisier  and  Code  of  Federal 
Regulations. 

The  Office  ofthe  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present; 

J.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system,  and  the  public's  role  in  the  development  of 

regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Fede.'al  Regulations. 
.'(.  The  important  elements  of  typical  Federal  Rcgiiter 

documents. 
4.  An  introduction  to  the  finding  aids  of  the  FR'CTK  system 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them 
There  will  be  no  discussion  of  specific  agentv  rpgnialions 


WASHINGTON,  DC 
WHEN:  fuly  28  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room,  800  North  Capitol  Street 

N\V.  Washington,  DC  (3  blocks  north  of 

Union  Station  Metrtj) 
RESERVATIONS:   202-523-1538 


Contents 


Agiiculture  Department 

See  Animal  and  Plant  Heahh  Inspection  Ser 
See  Federal  Crop  Insurance  Coiporation 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 
See  Soil  Conservation  Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

Alcoholic  beverages: 
Distilled  spirits;  labeling  and  advertising- 
United  States-European  Union  agreemen 
standards,  35623-33624 

Animal  and  Plant  Health  inspecfion  Service 

RULES 

Interstate  transportation  of  animals  and  aniir 
(quarantine): 
Brucellosis  surveillance;  market  cattte  ider 
reactor  prevalence  rates.  35615-356ia 
Overtime  services  relating  to  imports  and  exj 
Commuted  traveltime  allowances,  35612-3 
Plant-related  quarantine,  domestic: 
-  Mediterranean  fruit  fly,  3.'i611-35612 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  propo.sed 
judgments: 
Broadcast  Music,  Inc.,  et  al.,  35752 
Morton  Plant  Heahh  Sy.stem,  Inc.,  et  al.,  35 

Army  Department 

NOTICES 

Patent  licenses;  noii-exclusive,  exclusive,  or  p 
exclusive: 
Self-acttjated  rotor  system  et  al.,  35696 

Arts  and  Humanities,  National  Foundation- 

See  National  Foundation-  on  the  Arts  and  the 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  ^reemerrt  awards: 
Association  of  State  aiid  Territorial  Chronic 

Program  Directors,  35735-35736  " 
North  Carolina  Department  of  Environment, 
Natural  Resources,  35736-35738 

Coast  Guard 

PROPOSED  RULES 

Ports  and  vvatenvays  safety: 
Sheffield  Island,  CT;  safety  zone,  35661-356 

Commerce  Department 

See  Economic  De\elopment  Administration 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Admin 


Pnot<d  CO  recycled  paper  conuining  100*  post  consumer  waste 


Contents 


III 


Federal  Register 

Vol.  59.  No.  133 

Wednesday.  |uly  13.  1994 


Agriculture  Department 

See  Animal  and  Plant  Heahh  Inspection  Service 

See  Federal  Crop  Insurance  Corporation 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

See  Soil  Conservation  Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Alcoholic  beverages: 
Distilled  spirits;  labeling  and  advertising- 
United  States-European  Union  agreement;  identity 
standards,  35623-33624 

Animal  and  Plant  Health  Inspecfion  Service 

RULES 

Intei5tate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis  surveillance;  market  cattle  identifu^it ion 
reactor  prevalence  rates,  3561 5-3561  a 
Overtime  services  relating  to  imports  and  e.xports: 
Commuted  traveltime  allowances,  35612-35613 
Plant-related  quarantine,  domestic: 
-  Mediterranean  fruit  fly,  3.'J611-35612 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  andpropo.sed  consent 
judgments: 
Broadcast  Music,  Inc.,  et  al.,  35752 
Morton  Plant  Health  Sy.stem,  Inc.,  et  al.,  35752-35758 

Army  Department 

NOTICES 

Patent  licenses;  non-exclusive,,  exclusive,  or  partially 
exclusive: 
Self-actuated  rotor  system  et  al.,  35696 

Arts  and  Humanities,  National  Foundation- 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Association  of  State  and  Territorial  Chronic  Disease 

Program  Directors,  35735-35736  ■ 
North  Carolina  Department  of  Environment,  Health,  and 
Natural  Resources;  35736-35738 

Coast  Guard 

PROPOSED  RULES 

Ports  and  waterways  safety:  '     ' 

Sheffield  Island.CT;  safety  zone,  35661-35662 

Commerce  Department 

See  Economic  De\eIopment  Administration 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 


Consumer  Product  Safety  Commission 

PROPOSED  RULES 
Hazardous  substances: 
Crib  toys;  strangulation  hazards  to  children;  labeling  and 
other  requirements;  withdrawn,  35657-35661 

Copyright  Office,  Library  of  Congress 

NOTICES 

Digital  audio  recording  distribution  proceedings,  1992. 
1993  and  1994;  consolidation,  35762-35766 

Defense  Department 

See  Army  Department 

Economic  Development  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
University  center  technical  assistance  proeram,  35840- 
35843 

Education  Department 

RULES 

Postsecondary  education: 
Federal  family  education  loan  program 
Correction,  35624-35625 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Cooperative  demonstration  program 

Correctimial  education,  35788-35809 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Knowledge  disseminaticm  and  utilization  proeram. 
35812-35831 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Southeastern  Power  Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Babcock  &  Wilcox,  35696 

Materials  Technologies  of  Virginia,  Inc.,  3569&-35697 
MCR  Enterprises,  34697 
-  University  of— 

Arizona,  35697 
Meetings: 
Inertial  Confinement  Fusion  Advisory  Committee/Defense 

.  Programs,  35697-35698 
National  Electric  and  Magnetic  Fields  Advisory 
Committee,  35698-35699 
Natural  gas  exportation  and  importation: 
Pennzoil  Gas  Marketing  Co.,  35699 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Carbophenothion,  35629-35630 
Glufosinate' ammonium,  35627-35629 
N.N-Bis  2-(omega-hydroxypolyoxyethylene/ 
polyoxypropylene)  ethyl  alkylamine.  35629 


IV 


PnOPOSED  RULES 
Pesticide  prograihs 
Federal  Insectijcide 
Plant-pest  i 
Pesticides;  tolerances 
agricultural 
Triasulfuron 
NOTICES 

Pesticide,  food 

Rhone-Poulenc 
Pesticides;  exper 

Abbott  Laboratp 
Pesticides;  recei 
Pesticides 

Fenoxaprop-et 
Toxic  and  hazarc 

Interagency 
Report.  35 


Fungicide,  and  Rodenticide  Act- 
ciBes.  35662-35663 

in  food,  animal  feeds,  and  raw 
commodities: 
2 5663-35664 

qnd  feed  additive  petitions: 
Ag  Co.  et  al.,  35717-35720 
mental  use  permits,  etc.: 
ries  et  al.,  35712-35714 
s  of  State  registration.  35714-35717 

tolerances: 
yl.  35714 

ous  substances  control: 
ing  Committee — 
28 


'ft 
tempdrary 


Te;t 


72  5-35 


Executive  Office 

See  Management 
See  Presidential 


of  the  President 
and  Budget  Office 
Documents 


Farm  Credit  Adri^inlstration 

NOTICES 

Meeting.s;  Sunshine  Ai:t.  35783 


Commu(  jcations  Commission 


ssi  )le 


repjrt 


Federal 

RULES 

Common  carrier 
Depreciation  pfescn 
35635 
Radio  broadcasti 
Experimental, 
program  d 
Instructiona 
permi 
Television  broadest 
Cable  Televisic  n 
Act  of  199^ 
Video  sports 
subscrip 
fmal 

PROPOSED  RULES 
Rttdio  services,  special: 
Commercial  m 
obligations , 
interconnect 
Radio  stations; 

Iowa;  correctioh 
Television  broad(  :asting: 
Experimental, 
program 
television 
35670 

NOTICES 

Agency  informati) 

review.  3572^-35729 
Common  carrier 
Work  force  redliction 
correction. 
Public  safety  rad 

Iowa.  35729 
Rulemaking 
etc..  35729 


Federal  Register  /  Vol.  59.  No.  133  /  Wednesday.  July  13.  1994  /  Contents 


Federal  Register  /  V 


«rvices: 

ption  process  simplification.  35632- 

uxiliary,  and  special  broadcast  and  other 
stributional  services — 
television  fixed  service:  purpose  and 
service;  frequency  use.  35635-35636 
ing: 
Consumer  Protection  and  Competition 


programming  migration  from  broadcast  to 
ion  television;  Section  26  implementation; 
35631-35632 


bile  service  providers;  equal  access 
local  exchange  carriers  obligations,  and 
ion  obligations.  35664-35665 

of  assignments: 
35785 


ta)le 


uxiliary.  and  special  broadca-st  and  other 
d^tributional  services;  instructional 
xed  services  filing  procedures.  35665- 


n  collection  activities  under  OMB 

-35729 
!  ervices: 

programs;  uniformity  in  accounting: 

35785 
iQ  commimications  plans: 

procKedings:  petitions  filed,  granted,  denied. 


Federal  Crop  insurance  Corporation 

RULES 

Crop  insurance  regulations: 
Nursery  crop.  35613-35614 

Federal  Election  Commission 

RULES 

Special  fundraising  projects  and  other  use  of  candidate 
names  by  unauthorized  committees 
Correction.  35785 

Federal  Emergency  Management  Agency 

RULES 

Preparedness: 
National  Earthquake  Hazards  Reduction  Program;  gifts, 
requests,  or  services  criteria,  35630-35631 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
University  of  Massachusetts,  MA,  35699 

Natural  gas  certificate  filings: 
El  Paso  Natural  Gas  Co.  et  al..  35699-35701 

Applications,  hearings,  determinations,  etc.: 
CNG  Transmission  Corp.,  35701-35702 
Cranberry  Pipeline  Corp.,  35702 
KN  Interstate  Gas  Transmission  Co.,  35702 
Mississippi  Valley  Gas  Co..  35702 
National  Fuel  Gas  Supply  Corp.  et  al.,  35702-35703 
Southern  Natural  Gas  Co.  et  al.,  35703-35704 
Tennessee  Gas  Pipeline  Co.,  35704 
Texas  Eastern  Transmission  Corp.,  35704-3570."* 
Williston  Basin  Interstate  Pipeline  Co.,  35705 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Prince  William  County,  VA,  35779-35780 

Federal  Railroad  Administration 

NOTICES 

Traffic  control  systems;  discontituiance  and  removal: 
Southern  Pacific  Lines,  35780 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  35783 
Applications,  hearings,  detenninations,  etc.: 
Community  Bankshares.  Inc.,  et  al„  35729-35730 
Jones.  William  R.  and  Elizabeth  J.,  et  al..  35730 
PBT  Bancshares.  Inc..  et  al..  35730 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  35783 
Federal  Trade  Commission 

PROPOSED  RULES 
Industr)'  guides: 

Hosiery,  3.5661 
NOTICES 
Prohibited  trade  practices: 

Kiwi  Brands  Inc..  et  al..  3573(K<37.35 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  spe<;ies: 
laguar.  35674-35679 


NOTICES 

Cooperative  bird  breeding  program;  applic:. 
approval: 
Pike.  Dan  L.,  35742 
Endangered  and  threatened  species  permit 

35742  , 

Environmental  statements;  availability,  etc. 
Guam  National  Wildlife  Refuge,  GU,  357 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Advisory  committees,  panels,  etc..  35738 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 
Meat  and  poultry  inspection: 
Poultry  species  post-mortem  inspection  s 
35657 

Forest  Service 

NOTICES 

Committees;  establishment,  renewal,  termir 
Federal  Livestock  Grazing  Fee  Incentive  I 
Advisory  Committee.  35680 

General  Services  Administration 

NOTICES 

Environmental  .statements;  availability,  etc.: 
Santa  Ana.  CA;  Ronald  Reagan  Federal  B 
Courthouse;  correction.  35735 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevent 
See  Food  and  Drug  Administration 
See  Health  Qire  Financing  Administration 

Health  Care  Financing  Administration 

PROPOSED  RULES 
Medicare: 

Intermediary  and  carrier  functions,  35664 
NOTICES 

Agency  information  collection  activities  uii< 
review,  35739 

Housing  and  Uriban  Development  Departnv 

PROPOSED  RULES 

Public  and  Indian  housing: 

Ob.solete  housing;  major  re-construction,  3 
NOTICES 

Grants  and  cooperative  agreements;  availahi 
Publii  and  Indian  housing — 
Daig  elimination  program;  correction,  3 
Low  income  housing: 
Housing  assistance  paym9nts,(Section  Si- 
Fair  market  rent  schedules  for  rental  cei 
management  and  property  dispositi< 
rehabilitation,  and  rental  voucher  p 
35739-35740 

Immigration  and  Naturalization  Service 

RULES 

Guam  visa  waiver  program;  Taiwan.  35614-: 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (cai 
Sisseton-Wahpeton  Tribe,  ND,  35846 


Federal  Register  /  Vol.  59,  No.  133  /  Wednesday,  July  13.  1994  /  Contents 


NOTICES 

Cooperative  bird  breeding  program;  applications  for 
approval: 
Pike,  Dan  L.,  35742 
Endangered  and  threatened  species  permit  applications, 

35742 
Environmental  statements;  availability,  etc.: 
Guam  National  Wildlife  Refuge,  GU,  35742-35743 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Advisory  committees,  panels,  etc..  33738-35739 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 
Meat  and  poultrj'  inspection: 
Poultry  species  post-mortem  inspection  system,  35639- 
35657 

Forest  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Federal  Livestock  Grazing  Fee  Incentive  Program 
Advisory  Committee.  35680 

General  Services  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Santa  Ana,  CA;  Ronald  Reagan  Federal  Building-U.S. 
Courthouse;  correction,  35735 

Health  and  Human. Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Heahh  Care  Financing  Administration 

Health  Care  Financing  Administration 

PROPOSED  RULES 
Medicare: 

Intermediary  and  carrier  functions.  35664 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  35739 

Housing  and  Urt>an  Development  Department 

PROPOSED  RULES 

Public  and  Indian  housing: 

Obsolete  housing;  major  reconstruction,  35834-35838 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  and  Indian  housing — 
Daig  elimination  program;  correction,  35740-35741 
Low  income  housing: 
Housing  assistance  payments.(Section  8) — 
Fair  market  rent  schedules  for  rental  certificate,  loan 
management  and  property  disposition,  moderate 
rehabilitation,  and  rental  voucher  programs, 
35739-35740 

immigration  and  Naturalization  Service 

RULES 

Guam  visa  waiver  program;  Taiwan,  35614-.356i5 
Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (casinol  gambling: 
Sisseton-Wahpeton  Tribe,  ND,  35846 


Interior  Department 

See  Fish  and  Wildlife  Ser\'ice 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Sen'ice 

International  Trade  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.* 
Automotive  Parts  Advisory  Committee,  35696 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Sebacic  acid  from — 

China,  35750 
Sweaters  wholly  or  in  chief  weight  of  manmade  fibers 
from — 
Hong  Kong,  et  al.,  35750-35751 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Consolidated  Rail  Corp.  et  al.,  35751 
Railroad  operation,  acquisition,  construction,  etc.: 

Shenandoah  Valley  Railroad  Co.  et  al.,  35751 

Justice  Department 
See  Antitrust  Division 

See  Immigration  and  Naturalization  Sen.'ice 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  35751-35752 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  35741 
Committees;  establishment,  renewal,  termination,  etc.: 

Federal  Livestock  Grazing  Fee  Incentive  Program 
Advisory  Committee,  35680 
Realty  actions;  sales,  leases,  etc.: 

Alaska,  35741 
Sur\'ey  plat  filings: 

Oregon  and  Washington,  35741-.35742 

Legal  Services  Corporation 

NOTJCES 

Meetings;  Sunshine  Act,  35783-35784 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Management  and  Budget  Office 

NOTICES 

Metropolitan  Statistical  Areas;  definition  .standards  for 
1990s;  update,  35770-35771 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Western  Gulf  of  Mexico — 

Lease  .sale,  35743- 

Leasing  systems,  35743-35749 


IMI 


National  Aeronautiis 

RULES 

Boards  and  commit 
Inventions  and  Cintributions  Board.  35623 


and  Space  Administration 

ees: 


National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings; 
Humanities  Paneil  35766 


National  Highway  "?)raffic  Safety  Administration 

RULES 

Motor  vehicle  safety 

Occupant  crash  p 

Seat  belt  assem 

PROPOSED  RULES 

Motor  vehicle  safet)| : 

Air  brake  systems 

Control  line  pressure 
Seat  belt  assembly 


standards: 
otection — 
lies.  35636-3363K 

standards: 

balance.  35672-35674 
anchorages.  35670-35672 


National  Oceanic  a^d  Atmospheric  Administration 

RULES 

Fishery  conser\atio 

Bering  Sea  and  A 
PROPOSED  RULES 
Grants: 

West  Coast  salmoi  fisheries:  disaster  relief.  35674 


National  Park  Service 

NOTICES 

Vehicular  tour  route 
Southwestern  Penji 
35749-35750 


National  Science 

NOTICES 
Meetings: 
Advanced  Scient 

35766 
Geosciences  Spec 
Microelectronic 

Emphasis 
Polar  Programs 
Undergraduate  Ed 


Nuclear  Regulatory 

RULES 

Licensee  data  submi 

35623 
NOTICES 

Applications,  beahrks 
Arizona  Public  Se  -v 
GPU  Nuclear  Corp . 
Tennessee  Valley 
Washington  Publi 


and  management: 

utian  Islands  groundfish.  35638 


designations: 

sylvania  Industrial  Heritage  Route. 


Fc  undation 


ic  Computing  Special  Emphasis  Panel. 

1  Emphasis  Panel.  35766 
Ir  formation  Processing  Systems  Special 
Panel.  35766 
Special  Emphasis  Panel.  35767 

ication  Special  Emphasis  Panel.  35767 


Commission 

tal  in  computer-readable  form.  35618- 


,  determinations,  etc.: 
ice  Co.,  35767-35769 

, 35769-35770 
Authority.  35770 

Power, Supply  System.  35770 


Office  of  Management  and  Budget 
See  Management  ana  Budget  Office 


Pension  and  Welfarf  Benefits  Administration 

NOTICES 

Employee  benefit  pi 
Knox\ille  Surgica 
Thomas  G.  Soper, 


ns;  prohibited  transaction  exemptions: 
Group  et  al..  35759-35760 
Vl.D..  S.C,  35760-35762 


Postal  Rate  Commission 

NOTICES 

Post  office  closings:  petitions  for  appeal: 
Strang.  NB.  35771 

Postal  Service 

RULES 

Privacy  Act:  implementation.  35625-35627 

Presidential  Documents      . 

ADMINISTRATIVE  ORDERS 

Haitian  refugees;  funds  for  processing,  repatriation. 

resettlement,  and  assistance  expenses  (Presidential 

Determination  No.  94-31  of  July  1.  1994).  35609 
Palestine  Liberation  Organization;  suspension  of  restrictions 

on  relations  with  U.S.  (Presidential  Determination  No. 

94-30  of  June  30.  1994).  35607 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc..  35771-35773 
Midwest  Clearing  Corp.,  35773-35774 
Midwest  Securities  Trust  Co..  35774-35775 
New  York  Stock  Exchange.  Inc..  35775-35776 
Pacific  Stock  Exchange.  Inc..  35776-35779 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Soil  Conservation  Service 

NOTICES 

Hydric  soils  of  United  States:  list  availability.  35680-35696 
Southeastern  Power  Administration 

NOTICES 
Power  rates: 
Cumberland  Basin  System  of  Projects.  35705-35712 

State  Department 

NOTICES 

Meetings: 
Shipping  Coordinating  Committee.  35779 

Transportation  Department 

See  Coast  Guard 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Air  South.  Inc..  35779 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau 

RULES 

Financial  assistance  to  local  governments;  antirecession 

fiscal  assistance  to  State,  Territorial  and  local 

governments.  35624 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for  Federal 
courts.  35780-35782 


Federal  Register  /  Vc 


Veterans  Affairs  Department 

NOTICES 

Meetings: 
Special  Medical  Advisory  Group,  35782 
Vietnam  and  Other  War  Veterans  Readjus 
Committee,  35782 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  35788-35809    • 

Part  III 

Department  of  Education,  35812-35831 

Part  IV 

Department  of  Housing  and  Urban  Developn 
35838 


Federal  Register  /  Vol.  59.  No.  133  /  Wednesday,  July  13,  1994  /  Conte 


nts 


\^I 


Veterans  Affairs  Department 

NOTICES 

Meeting: 
Special  Medical  Advisory  Group,  35782 
Vietnam  and  Other  War  Veterans  Readjustment  Advisory 
Committee,  35782 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  35788-35809 

Part  III 

Department  of  Education,  35812-35831 

Part  IV 

Department  of  Housing  arid  Urban  Development  35834- 
35838 


Part  V 

Department  of  Commerce,  Economic  Development 
Administration.  35840-35843 

Part  VI 

Department  of  the  Interior.  Bureau  of  liidian  Affairs,  35846 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  is.sue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202->7.5- 
1538  or  27.5-0920. 


\ 


IMI 


VIII 


Federal  Register  /  Vol.  59.  No.  133  /  Wednesday.  July  13.  1994  /  Contents 


CFR  PARTS  AFRECTED  IN  THIS  ISSUE 


A  cumulative  list  of 
Reader  Aids  section 


tie 


parts  affected  this  month  can  be  found  in  the 
at  the  end  of  this  issue 


3  CFR 

Administrative  Ordere 
Presjdential  De!efminat|Dns: 
No.  94-30  Of  June 

1994 J 35607 

No  94-31  Of  July  1. 

1994 4 35609 

7  CFR 

301 ::.J 35611 

354 35612 

406......... J 35613 

8  CFR 

212 4 -35614 

9  CFR 

78 4 35615 

Proposed  Rules: 

381 35639 

10  CFR 

40 J 35618 

72 35618 

74 35618 

75 35618 

150 35618 

11  CFR 

102.....". 35785 

14  CFR 

1209 35623 


16  CFR 
Proposed  Rules: 

Chapter  II 

22 

24  CFR 
Proposed  Rules: 

941 

27  CFR 

5 


31  CFR 

51 

52 

33  CFR 
Proposed  Rules: 

165 

34  CFR 

682 

39  CFR 

266 


40  CFR 

180  (3  documents) 


185- 
186. 


Proposed  Rules: 

152 

174 

180 


42  CFR 
Proposed  Rules: 

421 

44  CFR 

362 


47  CFR 

Chapter  I. 

43 

74 


Proposed  Rules: 

Chapter  I 

73 


74 

49  CFR 

571 


.35665 
.35636 


Proposed  Rules: 
571  (2  documents) 

50  CFR 

675 


.35670. 
35672 

.35638 


Federal  Register 

Vol.  59.  No.  133 

Wednesday,  July  13.  1994 

Title  3— 

The  President 


Proposed  Rules: 

Chapter  II 

17 


.35674 
.35674 


.35657 
.35661 


.35834 
.35623 

.35624 
.35624 

.35661 
.35624 
.35625 


.35627. 
35629 
.35629 
.35629 


.35662 
35662 
.35663 


.35664 

.35630 

.35631 
.35632 
.35635 

.35664 
.35785 


|FR  Doc.  94-17156 
Filed  7-11-94;  4:07  pm] 
Billing  code  4710-10-M 


35607 


Federal  Register 

Vol.  59.  No.  133 

Wednesday,  July  13,  1994 


Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  94-30  of  June  30,  1994 

Suspending  Restrictions  on  U.S.  Relations  With  the 
Palestine  Liberation  Organization 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  the  Middle  East  Peace  Facilitation 
Act  of  1994,  part  E  of  title  V,  Foreign  Relations  Authorization  Act,  Fiscal 
Years  1994  and  1995,  Public  Law  103-236, 1  hereby: 

(1)  certify  that  it  is  in  the  national  interest  to  suspend  the  application 
of  the  following  provisions  of  law  until  January  1, 1995: 

(A)  Section  307  of  the  Foreign  Assistance  Act  of  1961  (22  U.S.C. 
2227),  as  it  applies  with  respect  to  the  Palestine  Liberation  Organiza- 
tion or  entities  associated  with  it; 

(B)  Section  114  of  the  Department  of  State  Authorization  Act,  Fiscal 
Years  1984  and  1985  (22  U.S.C.  287e  note),  as  it  applies  with 
respect  to  the  Palestine  Liberation  Organization  or  entities  associated 
with  it; 

(C)  Section  1003  of  the  Foreign  Relations  Authorization  Act,  Fiscal 
Years  1988  and  1989  (22  U.S.C.  5202);  and 

(D)  Section  37  of  the  Bretton  Woods  Agreement  Act  (22  U.S.C. 
286w),  as  it  applies  to  the  granting  to  the  Palestine  Liberation  Organi- 
zation of  observer  status  or  other  official  status  at  any  meeting 
sponsored  by  or  associated  with  the  International  Monetary  Fund. 

(2)  certify  that  the  Palestine  Liberation  Organization  continues  to  abide 
by  its  commitments:  in  its  letter  of  September  9.  1993,  to  the  Prime  Minister 
of  Israel;  in  its  letter  of  September  9,  1993,  to  the  Foreign  Minister  of 
Norway;  and  in,  and  resulting  from,  the  implementation  of  the  Declaration 
of  Principles  on  Interim  Self-Government  Arrangements  signed  on  September 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con- 
gress and  to  publish  it  in  the  Federal  Register. 
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Presidential  Documents 


Presidential  Determination  No.  94-31  of  July  1,  1994 

Determination  Pursuant  to  Section  2(c)(1)  of  the 

Migration  and  Refugee  Assistance  Act  of  1962,  as  Amended 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  $7,000,000  be  made  available  from 
the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet  the 
urgent  and  unexpected  needs  of  Haitian  migrants.  These  funds  are  to  be 
used  for  refugee  processing,  repatriation,  resettlement,  and  assistance  activi- 
ties as  well  as  related  Department  of  State  administrative  expenses.  A  part 
of  the  funds  may  be  contributed  bilaterally  to  the  governments  in  whose 
countries  related  operations  are  being  conducted.  These  funds  may  be  contrib- 
uted to  foreign  governments,  international  organizations,  governmental,  and 
nongovernmental  agencies. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority  and  to  publish  this  memorandum  in  the  Federal  Register. 
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Rules  and  Regulatioi 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabirtty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Docunronts.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Rant  Health  Inspection 
Service 

7CFRPart301 
[Docket  91-155-14] 

Mediterranean  Fruit  Fly;  Removal  From 
the  Quarantined  Areas 

AGENCY:  Animal  and  Piant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the      - 
Mediterranean  fruit  fly  regulations  by 
removing  the  quarantined  area  in 
Riverside  County,  CA,  from  the  list  of 
quarantined  areas.  We  have  determined 
that  the  Mediterranean  fruit  fly  has  been 
eradicated  from  this  area  and  that 
restrictions  are  no  longer  necessary. 
This  action  relieves  urmecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  this  area. 
DATES:  Interim  rule  effective  July  7, 
1994.  Consideration  wrill  be  given  only 
to  comments  received  on  or  before 
September  12, 1994. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulator}'  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsviile,  MD  2C782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
155-14.  Comments  received  may  be 
inspected  at  USDA ,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facililate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Michael'B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicaijirrty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tfie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 
[Docket  91-155-14] 

Mediterranean  Fruit  Fly;  Removal  From 
the  Quarantined  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


summary:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
removing  the  quarantined  area  in 
Riverside  County,  CA.  from  the  list  of 
quarantined  areas.  We  have  determined 
that  the  Mediterranean  fruit  fly  has  been 
eradicated  from  this  area  and  that 
restrictions  are  no  longer  necessary'. 
This  action  relieves  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  this  area. 
DATES:  Interim  rule  effective  July  7. 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  12, 1994. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA,  room  804.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsvilie,  MD  20782.  Please  stale  that 
your  comments  refer  to  Docket  No.  91- 
155-t4.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael'B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 


Plant  Protection  and  Quarantine, 
APHIS,  USDA,  room  640,  Federal 
Building,  6505  Belcrest  Ro;.d. 
Hyattsvilie,  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly.  Ceratitis 
copitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

We  established  the  Mediterranean 
fruit  fly  regulations  (7  CFR  301.78 
through  301.78-10:  referred  to  below  as 
the  regulations)  and  quarantined  the 
Hancock  Park  area  of  Los  Angeles 
County,  CA.  in  an  interim  rule  effective 
on  November  5,  1991,  and  published  in 
the  Federal  Register  on  November  13, 
1991  (56  FR  57573-57579,  Docket  No. 
91-155).  The  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  quarantined 
areas  in  order  to  prevent  the  spread  of 
the  Medfly  to  noninfested  areas  of  the 
-I  'nited  States.  We  have  published  a 
series  of  interim  rules  amending  these 
regulations  by  adding  to  or  removing 
from  the  hst  of  quarantined  areas  certain 
portions  of  Los  Angeles,  Santa  Clara, 
Orange,  Riverside,  San  Bernardino,  and 
San  Diego  Counties,  CA.  Amendments 
affecting  the  quarantined  areas  in 
California  were  made  effective  on 
September  10.  and  November  12,  1992; 
and  on  January  19,  July  16,  August  3, 
Sfiptember  15,  October  8,  November  22. 
and  December  16,  1993;  and  on  January 
10.  February  14,  and  March  4,  1994  (57 
FR  42485-42486,  Docket  No.  91-155-2; 

57  FR  54166-54169.  Docket  No.  91- 
155-3;  58  FR  6343-6346,  Docket  No. 
91-155-4;  58  FR  39123-39124,  Docket 
No.  91-155-5;  58  FR  42489-42491, 
Docket  No.  91-155-6;  58  FR  49186- 
49190,  Docket  No.  91-155-7;  58  FR 
53105-53109,  Docket  No.  91-155-8;  58 
FR  63027-€3031,  Docket  No.  91-155-9; 

58  FR  67627-67630,  Docket  No.  91- 
.155-10;  59  FR  2281-2283,  Docket  No. 
91-155-11;  59  FR  7895-7896,  Docket 
No.  91-155-12;  and  59  FR  1 1177- 

1 1180,  Docket  No.  91-155-13). 

We  have  determined,  based  on 
trapping  surveys  conducted  by  the 


Animal  and  Plant  HeaUh  Inspection 
Service  (APHIS)  and  Cahfomia  State 
and  county  agency  inspectors,  that  the 
Medfly  has  been  eradicated  from  the 
quarantined  area  in  Riverside  County, 
CA.  The  last  finding  of  the  Medfly 
thought  to  be  associated  with  the 
infestation  in  this  area  was  made  on 
December  17, 1993.  Since  then,  no 
evidence  of  infestation  has  been  found 
in  this  area.  We  have  determined  that 
the  Medfly  no  longer  exists  in  this  area, 
and  we  are  therefore  removing  it  from 
the  hst  of  areas  in  §  301.78-3(c) 
quarantined  because  of  the 
Mediterranean  fruit  fly-  As  a  result  of 
this  action  there  are  no  longer  anv 
quarantined  areas  in  Riverside  County 
Portions  of  Los  Angeles,  Orange,  and 
San  Bernardino  Counties  remain 
quarantined. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
The  area  in  California  affected  by  this 
document  was  quarantined  due  to  the 
possibility  that  the  Mediterranean  fruit 
fly  could  spread  to  noninfested  areas  of 
the  United  States.  Since  this  situation 
no  longer  exists,  and  the  continued 
quarantined  status  of  this  area  would 
impose  unnecessary  regulatory 
restrictions  on  the  public,  immediate 
action  is  warrantedf  to  remove 
restrictions  from  the  noninfested  area. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  pubhsh  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Orderl2866. 
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List  of  Subjects  in  7  ( IFR  Part  301 

Agricultural  comra  odities.  Plant 
diseases  and  pests,  Q  uarantine. 
Reporting  and  recorclceeping 
requirements,  Transp  ortation. 

Accordingly,  7  CFl ;  part  301  is 
amended  as  follows: 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1 .  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb.  150dd.  150ee. 
ISOff.  161.  162,  and  164-167;  7  CFR  2.17. 
2.51.  and  371.2(c). 

2.  In  §  301.78-3.  paragraph  (c).  the 
designation  of  the  quarantined  areas  is 
amended  by  removing  the  entry  for 
Riverside  County. 

Done  in  Washington,  DC,  this  7th  day  of 
|uly,  1994. 
Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  94-16966  Filed  7-12-94;  8:45  ami 
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7  CFR  Part  354 
[Docket  No.  94-062-1] 

Commuted  Traveltime  Periods: 
Overtime  Services  Relating  to  Imports 
and  Exports 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USD  A. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of  Plant 
Protection  and  Quarantine  by  adding  a 
commuted  traveltime  allowance  for 
travel  between  two  locations  in  Indiana. 
Commuted  traveltime  allowances  are 
the  periods  of  time  required  for  Plant 
Protection  and  Quarantine  employees  to 
travel  from  their  dispatch  points  and 
retujn  there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty.  The  Government  charges 
a  fee  for  certain  overtime  services 
provided  by  Plant  Protection  and 
Quarantine  employees  and,  under 
certain  circumstances,  the  fee  may 
include  the  cost  of  commuted 
traveltime.  This  action  is  necessary  to 
inform  the  public  of  commuted 
traveltime  between  these  locations. 
EFFECTIVE  DATE:  July  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  R.  Eggert,  Assistant  to  the  Deputy 
Administrator,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  458. 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-7764. 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR,  chapter  III. 
and  9  CFR,  chapter  I.  subchapter  D. 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
plants,  plant  products,  animals,  animal 


byproducts,  or  other  commodities 
intended  for  importation  into,  or 
exportation  from,  the  United  States. 
When  these  services  must  be  provided 
by  an  employee  of  Plant  Protection  and 
Quarantine  (PPQ)  on  a  Sunday  or 
holiday,  or  at  any  other  time  outside  the 
PPQ  employee's  regular  duty  hours,  the 
Government  charges  a  fee  for  the 
services  in  accordance  with  7  CFR  part 
354.  Under  circumstances  described  in 
§  354.1(a)(2),  this  fee  may  include  the 
cost  of  commuted  traveltime.  Section 
354.2  contains  administrative 
instructions  prescribing  commuted 
traveltime  allowances,  which  reflect,  as 
nearly  as  practicable,  the  periods  of  time 
required  for  PPQ  employees  to  travel 
from  their  dispatch  points  and  return 
there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other    . 
overtime  duty. 

We  are  amending  §  354.2  oflhe 
regulations  by  adding  a  commuted 
traveltime  allowance  for  travel  between 
two  locations  in  Indiana.  The 
amendment  is  set  forth  in  the  rule 
portion  of  this  document.  This  action  is 
necessary  to  inform  the  public  of  the 
commuted  traveltime  between  the 
dispatch  and  service  locations. 

Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts 
wdthin  the  knowledge  of  the  Department 
of  Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

The  number  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  ser\'ices  in 
the  United  States. 


r^ 
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Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  smaU  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  offidals.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil  . 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  354 

Exports,  Government  employees, 
Imports,  Plant  diseases  and  pests, 
Quarantine.  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 

Accordingly,  7  CFR  part  354  is 
amended  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260;  21  U.S.C.  136 
and  136a;  49  U.S.C.  1741;  7  CFR  2.17,  2.51, 
and  371.2(c). 

2.  Section  354.2  is  amended  by 
adding  in  the  table,  in  alphabetical 
order,  under  Indiana,  the  following 
entry  to  read  as  follows: 

S  354^    Administrative  instructions 
prescribing  commuted  traveltime. 
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Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  offidals.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
underExecutiveOrder  12778,  Civil  . 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
poUcies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  US.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  354 

Exports,  Government  employees. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 

Accordingly,  7  CFR  part  354  is 
amended  as  follows: 

PART  354~-OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260;  21  U.S.C.  136 
and  136a;  49  U.S.C.  1741;  7  CFR  2.17,  2.51, 
and  371.2(c). 

2.  Section  354.2  is  amended  by 
adding  in  the  table,  in  alphabetical 
order,  vmder  Indiana,  the  following 
entrj'  to  read  as  follows: 

$354.2    Administrative  instructions 
prescribing  commuted  traveltime. 


Commuted  Traveltime  Allowances 

(In  hours] 


Location  cov- 

Served 
from 

Metropolitan 
area 

ered 

Within      2i- 

[Addl    . 

•                          • 

• 

•                             • 

lnc£ana: 
Bums  Har- 
bor (in- 
cluding 

Gary). 

Frankfort  .. 

5 

"                             * 

• 

•                                • 

Done  in  Washington,  DC,  this  7lh  dav  of 
"July  1994. 
Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  94-16968  Filed  7-12-94;  8:45  ami 
BILUNG  CODE  3410-44-P 


Federal  Crop  Insurance  Corporation 
7  CFR  Part  406 

Nursery  Crop  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
CorfKjration  (FCIC)  hereby  amends  the 
Nursery  Crop  Insurance  regulations, 
effective  for  the  1995  and  succeeding 
crop  years,  by  making  a  change  in  the 
policy  to  clarify  the  method  of 
determining  loss. 

The  Nursery  policy  contains  the  term 
"said  damaged  crop"  which  has  been 
interpreted,  in  some  forums,  to  refer  to 
specific  damaged  portion  of  the  crop 
instead  of  the  unit  as  was  the  intent. 
EFFECTIVE  DATE:  This  regulation  is 
effective  on  June  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mari  L.  Ehinleavy,  Federal  Crop 
Insurance  Corporation,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  EX:  20250,  telephone  (202) 
254-8314. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Executive 
Order  12866  and  Department  Regulation 
1512-1.  This  action  does  not  constitute 
a  review  as  to  the  need,  currency, 
clarity,  and  effectiveness  of  this 
regulation  under  those  procedures.  The 
sunset  review  date  established  for  these 
regulations  is  March  31,  1999. 

This  rule  has  been  determined  to  be 
"not  significant"  for  purposes  of 


Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  action  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  This  action  does  not 
increase  the  paperwork  burden  on  the 
reinsured  company  because  the 
reinsured  company  must  already 
provide  the  additional  information 
required  by  this  regulation  to  the  state 
in  which  it  is  licensed.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  fisted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  pubfished  at  48  FR 
29115,  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
are  not  retroactive  and  will  preempt 
state  and  local  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
herevdth.  The  administrative  appeal 
provisions  located  at  7  CFR  400.169 
must  be  exhausted  before  judicial  action 
may  be  brought. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federal 
Assessment.  The  policies  and 
procedures  contained  in  this  rule  will 
not  have  substantial  direct  effects  on 
states  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

On  April  25, 1994,  the  FCIC 
published  a  proposed  rule  at  59  FR 
19661  proposing  to  amend  the  nursery 
policy  to  clarify  the  method  of 
determining  loss.  Comments  were 
requested  for  30  days  after  the 
publication  of  said  rule,  in  which  time 
no  comments  were  received.  Therefore, 
the  FCIC  hereby  adopts  the  proposed 
rule  published  at  59  FR  19661  as  final 
without  changes. 
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The  date  by  whim  all  changes  in  this 
policy  must  be  final  is  June  30.  All 
present  insureds  under  the  policy  and 
all  applicants  have  peen  specifically 
advised  of  the  chan  jes  herein. 
Additionally,  chanj  es  have  been  placed 


in  the  agents'  office 


change  date.  Good  ( ause  is  thereby 
found  to  make  this  fule  final  in  less  than 
30  days. 

List  of  Subjects  in  TJCFR  Part  406 
Crop  insurance,  ^  ursery 


Accordingly,  pursuant 
authority  contained 
Insurance  Act,  as  aiiended 
1501  etseq.].  the  Feleral 
Insurance  Corporati  an 
Nursery  Crop  Insun  nee 
CFR  part  406)  effect 
year  as  follows: 

1.  The  authority 
part  406  continues 

Authority:  7  U.S.C.  J506, 1516 


2.  Section  406.7  i; 
contract  bj  revising  subsection 
read  as  follows: 


prior  to  the  contract 


to  the 
in  the  Federal  Crop 
(7  U.S.C. 
Crop 
amends  the 
Regulations  (7 
ve  for  the  1995  crop 

citation  for  7  CFR 
tp  read  as  follows: 


amended  in  the 

9.d(l)  to 


§  406.7    The  application  and  policy 


9.  Claim  for  [ndemn  ty 


d. 


(1)  The  amount  o 
applicable  to  the  unit 
value  of  the  crop  rer  laining 
after  the  loss;  or 


f|insurance 
less  90%  of  the 
on  the  unit 


§406.7    (Amended] 

3.  Section  406.7 
contract  by  revising 
redesignating  paragr  i 
f  through  n.  and  by 
paragraph  e  to  read 


is  amended  in  the 
lubsection  17, 
phs  e  through  m  as 
ijiserting  a  new 
follows: 


ss : 


1 7.  Meaning  of  Term  s 


e.  Crop  means  all 
insurance  on  the  uni 
nursery  crop  report 


Done  in  Washington. 
Kenneth  D.  Ackerman, 

Manager.  Federal  Crop 

Corporation. 

(PR  Doc.  94-16992  Filejl 
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J  ilants  eligible  for 
as  reported  on  the 


DC,  on  June  30.  1904. 

nsurance 
7-12-94;  8:45  ami 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  212 
PNS  No.  1393-92] 
RIN1115-AA75 

Guam  Visa  Waiver  Program;  Taiwan 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  by  amending  the 
one-year  restriction  on  Taiwan's 
inclusion  in  the  Guam  Visa  Waiver 
Program,  and  by  removing  the 
requirement  that  residents  of  Taiwan 
who  are  in  possession  of  Taiwan 
National  Identity  Cards  traveling  to 
Guam,  do  so  on  a  direct,  nonstop  flight. 
The  removal  of  the  restriction  is  the 
result  of  an  evaluation  conducted  by  the 
Service  that  indicated  that  there  were 
only  two  instances  of  abuse  of  the  Guam 
Visa  Waiver  Program  by  non-Taiwan 
residents  detected  by  the  Service  since 
Taiwan  was  temporarily  added  to  the 
Program  on  July  15. 1993.  IThis  rule 
facilitates  the  travel  of  certain  residents 
of  Taiwan  to  visit  Guam  imder  certain 
conditions.  It  enables  holders  of  Taiwan 
passports  who  begin  their  travel  in 
TaiwcUi  and  who  are  in  p>ossession  of 
Taiwan  National  Identity  Cards  to  visit 
Guam  as  nonimmigrant  visitors  for  up  to 
15  days  for  business  or  pleasure  without 
first  obtaining  a  nonimmigrant  visitor 
visa  at  an  American  consulate  abroad. 
EFFECTIVE  DATE:  This  rule  is  effective 
July  13,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Hays.  Assistant  Chief 
Inspector.  Inspections  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  7228, 
Washington,  DC  20536.  Telephone 
number:  (202)  514-0912. 
SUPPLEMENTARY  INFORMATION:  Under 
section  212(1){1)  of  the  Immigration  and 
Nationality  Act  (Act),  certain  visitors 
from  designated  countries  may  visit 
Guam  for  up  to  15  days  without  having 
to  obtain  nonimmigrant  visitor  visas 
fi^om  American  consulates  outside  the 
United  States. 

First  implemented  on  October  1. 
1988.  this  program  resulted  in 
thousands  of  nonimmigrant  visitors 
from  Australia,  Bnmei.  Burma. 
Indonesia.  Japan,  Malaysia.  Nauru.  New 
Zealand.  Papua  New  Guinea,  the 
Republic  of  Korea,  Singapore,  the 
Solomon  Islands,  the  United  Kingdom 
(including  citizens  of  the  colony  of 


Hong  Kong),  Vanuatu  and  Western 
Samoa,  visiting  Guam  under  the 
conditions  mentioned  in  the  summary. 

On  July  15, 1993,  the  Service 
published  an  interim  rule  with  request 
for  comments,  in  the  Federal  Register. 
at  58  FR  38045-38046.  temporarily 
adding  Taiwan  through  July  15.  1994.  to 
the  list  meeting  the  eligibihty  criteria  for 
the  Guam  Visa  Waiver  Program, 
implemented  under  the  Omnibus 
Territories  Act  of  1986,  Public  Law  99- 
396.  This  rule  removes  the  one-year 
restriction  on  Taiwan's  inclusion  in  the 
program. 

Since  the  Service  was  concerned 
about  potential  abuse  by  non-Taiwan 
residents  attempting  to  enter  the  United 
States  illegally,  only  residents  of  Taiwan 
in  possession  of  Taiwan  National 
Identity  Cards,  in  addition  to  valid 
Taiwan  passports  with  valid  re-entry 
permits  issued  by  the  Taiwan  Ministry 
of  Foreign  AfJairs,  were  included  in  the 
Guam  Visa  Waiver  Program.  In  addition, 
there  was  a  further  restriction  that 
persons  must  travel  on  a  direct,  nonstop 
flight  from  Taiwan  to  Guam. 

Since  Taiwan's  inclusion  in  the 
program,  only  two  instances  of  abuse  of 
the  Guam  Visa  Waiver  Program,  by  non- 
Taiwan  residents,  were  detected  by  the 
Service.  However,  the  requirement  that 
Taiwan  residents  seeking  to  enter  Guam 
under  this  program  do  so  on  a  direct 
non-stop  flight  from  Taiwan  had  an 
unforeseeable  impact  on  the  tourist 
industry  in  the  Commonwealth  of  the 
Northern  Marianas  when  the  air  carrier 
ser\'ing  Guam  from  Taiwan  via  Saipan 
eliminated  the  Saipan  stop.  Four 
comments  were  received  by  the  Service 
concerning  the  change  of  ser\  ice  to  the 
Northern  Marianas.  "These  comments  all 
came  from  the  Office  of  the  Governor, 
Commonwealth  of  the  Northern 
Marianas,  protesting  that  the  non-stop 
requirement  of  the  interim  rule 
negatively  affected  tourism  in  the 
Commonwealth  because  Taiwan 
residents  could  no  longer  travel  easily  to 
the  Commonwealth. 

The  Service  agrees  with  these 
comments  and  has  amended  the  rule  to 
remove  the  direct  non-stop  flight 
requirement.  However,  to  address  the 
potential  for  abuse  by  non-Taiwan 
residents  seeking  to  enter  the  United 
States,  the  rule  will  be  amended  to 
reflect  that  only  holders  of  Taiwan 
passports  who  are  residents  of  Taiwan 
who  begin  their  travel  to  Guam  in 
Taipei  and  arrive  in  Guam  without  an 
intermediate  layover  will  be  eligible  to 
participate  in  the  Guam  Visa  Waiver 
Program.  Such  travellers  will  be  further 
restricted  to  those  who  arrive  on  a  flight 
which  has  not  had  an  intermediate  stop 
except  in  a  territory  of  the  United  States. 


The  Service  reserves  the  right  to 
reinstate  the  direct  non-stop  flight 
requirement  by  means  of  a  notice  in  the 
Federal  Register  should  the  percentage 
of  inadmissible  passengers  arriving  in 
Guam  who  have  transited  a  territory  of 
the  United  States  enroute  to  Guam 
exceed  20  percent  of  all  inadmissible 
passengers  arriving  in  Guam  for  two 
consecutive  months. 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605{bj),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  of  the  following  factors:  this 
rule  merely  removes  a  restriction  on 
travel,  and  will  have  a  positive 
economic  impact  for  Guam  by 
increasing  tourism. 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Commissioner  of  the  Immigration 
and  Natioralization  Service  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  that  this  regulation  will 
enhance  family  well-being  by  allowing 
eligible  Taiwan  families  to  readily  come 
to  Guam  on  vacation. 

List  of  Subjects  in  8  CFRPart  212 

Administrative  practice  and 
procediu-es.  Aliens.  Passports  and  visas. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
published  at  58  FR  38045-38046.  on 
July  15. 1993.  amending  8  CFR  part  212 
is  adopted  as  a  final  rule  with  the 
following  changes: 


I 
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The  Service  reserves  the  right  to 
reinstate  the  direct  non-stop  flight 
requirement  by  means  of  a  notice  in  the 
Federal  Register  should  the  percentage 
of  inadmissible  passengers  arriving  in 
Guam  who  have  transited  a  territory  of 
the  United  States  enroute  to  Guam 
exceed  20  percent  of  all  inadmissible 
passengers  arriving  in  Guani  for  two 
consecutive  months. 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  605(bj).  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  of  the  follovring  factors:  this 
rule  merely  removes  a  restriction  on 
travel,  and  will  have  a  positive 
economic  impact  for  Guam  by 
increasing  tourism. 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

The  regulations  adopted  herein  vdll 
not  have  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  that  this  regulation  will 
enhance  family  well-being  by  allowing 
eligible  Taiwan  famiUes  to  readily  come 
to  Guam  on  vacation. 

List  of  Subjects  in  8  CFR'Parl  212 

Administrative  practice  and 
procedures.  Aliens.  Passports  and  visas. 
Reporting  and  recordkeeping 
requirements.  i 

Accordingly,  the  interim  rule 
published  at  58  FR  38045-38046.  on 
July  15. 1993.  amending  8  CFR  part  212 
is  adopted  as  a  final  rule  with  the 
following  changes: 


PART  212— DOCUMENTARY 
REQUIREMENTS;  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1102.  1103.  1182. 
1184. 1225. 1226. 1228. 1252;  8  CFR  part  2 

2.  hi  §  212.1.  paragraph  (e)(3)  is 
revised  to  read  as  follows: 

§212.1    Documentary  requirements  for 
nonimmigrants. 

(e)*   •   * 

(3)(i)  The  following  geographic  areas 
meet  the  eligibility  criteria  as  stated  in 
paragraph  (e)(2)  of  this  section: 
Australia.  Brunei,  Burma,  Indonesia, 
Japan,  Malaysia,  Nauru.  New  Zealand, 
Papua  New  Guinea,  Repubhc  of  Korea. 
Singapore.  Solomon  Islands,  Taiwan 
(residents  thereof  who  begin  their  travel 
in  Taiwan  and  who  travel  on  direct 
flights  from  Taiwan  to  Guam  without  an 
intermediate  layover  or  stop  except  that 
the  fhghts  may  stop  in  a  territory  of  the 
United  States  enroute).  the  United 
Kingdom  (including  the  citizens  of  the 
colony  of  Hong  Kong),  Vanuatu,  and 
Western  Samoa.  The  provision  that 
flights  transporting  residents  of  Taiwan 
to  Guam  may  stop  at  a  territory  of  the 
United  States  enroute  may  be  rescinded 
whenever  the  nimiber  of  inadmissible 
passengers  arriving  in  Guam  who  have 
transited  a  territory  of  the  United  States 
enroute  to  Guam  exceeds  20  percent  of 
all  the  inadmissible  passengers  arriving 
in  Guam  within  any  consecutive  two- 
month  period.  Such  rescission  will  be 
pubhshed  in  the  Federal  Register. 

(ii)  For  the  purposes  of  this  section, 
the  term  citizen  of  a  country  as  used  in 
8  CFR  212.1(e)(1)  when  applied  to 
Taiwan  refers  only  to  residents  of 
Taiwan  who  are  in  possession  of 
Taiwan  National  Identity  Cards  and  a 
valid  Taiwan  passport  with  a  valid  re- 
entry permit  issued  by  the  Taiwan 
Ministry  of  Foreign  Affairs.  It  does  not 
refer  to  any  other  holder  of  a  Taiwan 
passport  or  a  passport  issued  by  the 
People's  Repubhc  of  China. 


Dated.  June  10.  1994. 
Doris  Meissner, 

Commissioner.  Immigration  and 
Naturalization  Senicc. 
Dated:  June  21.  1994. 
Mary  A.  Ryan. 

Assistant  Secretary  of  State  for  Consular 

Affairs.  Department  of  State. 

■    Dated:  June  23.  1994. 

LesUe  M.  Turner. 

Assistant  Secretary' for  Territorial  and 

International  Affairs,  Department  of  the 

Interior. 
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DEPARTMENT  OF  AGRICULTURE 

Aninfial  and  Plant  Heattti  Inspection 
Service 

9  CFR  Part  78 
(Docket  No.  93-024-3] 

Brucellosis  Surveillance;  MCI  Reactor 
Prevalence  Rates 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Final  rule. 


SUMMARY:  We  are  amending  the 
brucellosis  regulations  to  eliminate  the 
requirement  that  States  maintain 
specified  Market  Cattle  Identification 
(MQ)  reactor  prevalence  rates  to 
maintain  their  official  classifications. 
We  are  instead  requiring  the  States  to 
successfully  close  (epidemiologically 
investigate  and  resolve)  certain 
,  percentages  of  cases  detected  through 
the  MCI  program.  We  believe  these 
amendments  will  better  ser\e  Federal 
and  State  animal  health  officials  in  their 
efforts  to  prevent  the  interstate  spread  of 
brucellosis. 

EFFECTIVE  DATE:  August  12. 1994. 
FOR  FURTHER  INFORMATJON  CONTACT:  Eh". 
M.J.  Gilsdorf.  National  Brucellosis 
Epidemiologist.  Cattle  Diseases  and 
Surveillance  Staff.  Veterinary-  Services. 
APHIS.  USDA.  room  731.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  (301)  436-4918. 

SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  an  infectious  disease  of 
certain  animals  and  humans.  In  its 
principal  animal  hosts,  it  is 
characterized  by  abortion  and  impaired 
fertility.  Tlirough  a  cooperative  Federal- 
State  effort,  the  United  States  is  now 
approaching  total  eradication  of  the 
field  strain  Brucella  abortus  in  domestic 
cattle  and  bison  herds.  As  of  June  1994. 
there  were  onlv  235  known  infected 
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cattle  and  bison  herns,  and  the  U.S. 
Department  of  Agriculture  (USDA)  had 
declared  33  States.  Puerto  Rico,  and  the 
U.S.  Virgin  Islands  free  of  the  disease. 
Fewer  than  400  new  infected  herds  were 
identified  last  year. 

The  regulations  i^  9  CFR  part  78 
(referred  to  below  a$  the  regulations) 
govern  the  interstat^  movement  of 
cattle,  bison,  and  svrine  to  prevent  the 
spread  of  brucellosis. 

On  Jariuar>'  14. 1994.  we  published  in 
the  Federal  Registe^  (59  FR  2312-2316. 
Docket  No.  93-024-|l)  a  proposal  to 
eliminate  the  requirement  in  the 
regulations  that  States  meet  specific 
MQ  reactor  prevalence  rates  to  maintain 
their  official  classifications.  We  also 
proposed  to  require  [that  to  maintain 
their  official  classifications.  States  must 
successfully  close  a  specified  percentage 
of  MQ  reactor  cases! 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  February  14. 1994.  On 
Februan,'  11,  1994,  We  published  in  the 
Federal  Register  a  notice  extending  the 
comment  period  to  March  14, 1994  (59 
FR  6593.  Docket  No  93-024-2).  We 
received  foiu-  comments  by  that  date, 
three  from  Federal  vjeterinarians  and 
one  from  the  American  Veterinary 
Medical  AssociatioiJ  (AVMA).  We 
carefully  considered  all  of  the 
comments  we  received.  They  are 
discussed  below: 

The  AVMA  comm  ent  supported  the 
proposal  as  written.  The  odier  three 
conunents  all  suggested  that  language  in 
a  particular  paragraf|h  in  the  proposal 
be  deleted. 

The  language  in  qi  lestion  occurs  in 
the  definition  of  "CI  iss  A  State  or  area" 
in  §  78.1(a)(2)(ii)(B)(  2),  and  is  repeated 
in  the  definitions  "C  lass  B  State  or 
area."  'Class  C  State  or  area."  and 
"Class  Free  State  or  uea."  The  issue  at 
hand  is  what  action  i  designated 
epidemiologist  must]  take  after 
determining  that  bnjcellosis  reactors  are 
present  in  a  herd.  Tl  e  regulations 
require  that  such  hei  ds  must  he 
subjected  to  herd  blc  od  tests  or 
quarantined  unless: 

[2]  Evidence  indicate  s  that  the  brucellosis 
reactor  is  from  a  herd  t  lat  no  longer  presents 
a  risk  of  spreading  bru(  ellosis,  or  is  from  a 
herd  that  is  unlikely  to  be  infected  with 
brucellosis.  Such  evide  nee  could  include,  but 
is  not  limited  to,  situat  ons  where: 

(i)  The  brucellosis  re  ictor  is  traced  back  to 
a  herd  that  has  been  so  d  for  slaughter  in 
entirety; 

[ii]  The  brucellosis  n  actor  is  traced  back  to 
a  herd  that  is  certified  trucellosis  free  and  is 
100-percent  vaccinated ;  or, 

[Hi]  The  brucellosis  r  jactor  showed  a  low 
titer  in  the  MQ  test  an(  is  traced  back  to  a 
dairy  herd  that  is  100  p  ercent  vaccinated  and 
has  tested  negative  to  t  le  most  recent 


IMI 


brucellosis  ring  test  required  by  this  section 
for  herds  producing  milk  for  sale. 

Three  commenters  opposed  inclusion 
of  the  language  in  (i).  (ii).  and  (iii)  that 
provides  guidance  to  designated 
epidemiologists  on  how  to  determine 
that  a  herd  where  a  positive  MCI  blood 
sample  was  collected  no  longer  presents 
a  risk  of  spreading  brucellosis,  or  is 
unlikely  to  be  infected  with  brucellosis. 

The  commenters  made  the  point  that 
designated  epidemiologists  are  highly 
trained  professionals  who  are 
responsible,  among  other  duties,  for 
determining  when  a  herd  situation 
presents  a  risk  of  spreading  brucellosis. 
The  commenters  believe  that  designated 
epidemiologists  are  fully  capable  of 
determining  what  evidence  is  relevant 
to  such  a  decision,  and  interpreting  the 
evidence.  As  one  commenter  put  it, 
"each  individual  situation  should  be 
evaluated  with  sound  epidemiological 
principles  which  caimot  be  adequately 
enumerated  by  a  'predetermined  list'." 

We  agree  that  no  list  of  risk  scenarios 
in  the  regulations,  however  extensive, 
could  substitute  for  the  professional 
judgment  and  experience  of  a 
designated  epidemiologist.  We  rely  on 
continuing  education  programs  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  mandates  for 
designated  epidemiologists,  and  review 
of  their  decisions  by  other  USDA 
epidemiologists,  to  ensure  they  make 
reasonable  determinations  with  regard 
to  brucellosis  risks.  We  did  not  attempt 
to  provide  a  "cookbook"  list  in  the 
regulations  to  substitute  for  this  system 
of  professional  judgment  backed  by 
continuing  education  and  review  by 
professional  peers. 

The  proposed  language  cites  three 
situations  that  could  provide  evidence 
that  a  herd  that  no  longer  presents  a  risk 
of  spreading  brucellosis,  or  is  unlikely 
to  be  infected  with  brucellosis.  These 
examples  were  provided  by 
epidemiologists  from  their  own 
experience  as  examples  of  fi^uently 
occurring  situations  where  the  risk  of 
spreading  brucellosis  is  mitigated.  The 
proposed  language  specifically  says  that 
"evidence  could  include,  but  is  not 
limited  to"  the  described  situations.  The 
examples  were  provided  not  for  the 
benefit  of  designated  epidemiologists, 
who  are  well  aware  of  their  relevance, 
but  for  the  benefit  of  members  of  the 
public  who  may  be  affected  by  the 
regulations.  We  believe  it  will  aid 
public  understanding  of  the  regulations 
to  see  some  examples  of  situations  that 
could  provide  evidence  that  a  herd  with 
an  MQ  reactor  no  longer  presents  a  risk 
of  spreading  brucellosis,  or  is  unlikely 
to  be  infected  with  brucellosis. 


Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
dociunent.  we  are  adopting  the 
provisions  of  the  proposed  nde  as  a 
final  rule,  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Only  State  animal  health  agencies 
will  be  affected  by  this  rule;  it  will  have 
no  effect  on  the  private  sector.  State 
animal  health  officials  will  need  to 
provide  other  States  with  information 
on  only  the  MCI  reactors  detected  each 
month  instead  of  total  numbers  of  MCI 
test  cattle  slaughtered.  They  will  also 
need  to  maintain  records  of  the  numbers 
of  MQ  reactor  cases  that  are 
successfully  closed  and  report  the 
percentage  of  successfully  closed  cases 
annually  to  APHIS.  The  States  are 
already  required  to  carry  out  the 
activities  that  constitute  successful  case 
closure. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  it;  (2)  has  no  retroactive 
effect;  and  (3)  does  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 


List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78  is 
amended  as  follows: 

PART  7a-"BRUCELL0SIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l,  114g. 
115. 117, 120. 121, 123-126. 134b,  134f;  7 
CFR  2.17,  2.51,  and  371.2(d). 

2.  Section  78.1  is  amended  as  follows: 

a.  In  the  definition  of  Class  A  State  or 
area,  paragraph  (a)(2)(ii)  is  revised  to 
read  as  set  forth  below  and  paragraph  (c) 
is  removed. 

b.  In  the  definition  of  Class  B  State  or 
area,  paragraph  (a)(2)(ii)  is  revised  to 
read  as  set  forth  below  and  paragraph  (c) 
is  removed. 

c.  Lt  the  definition  of  Class  C  State  or 
area,  paragraph  (a)(2)(ii)  is  revised  to 
read  as  set  forth  below,  paragraph  (c)  is 
removed,  and  paragraph  (d)  is 
redesignated  as  paragraph  (c). 

d.  In  the  definition  of  Class  Free  State 
or  area,  paragraph  (a)(2)(ii)  is  revised  to 
read  as  set  forth  below  and  paragraph  (c) 
is  removed. 

e.  A  new  definition  of  Successfully 
closed  case  is  added,  in  alphabetical 
order,  to  read  as  set  forth  below. 

f78.1    Daflnltions. 

•        *        •        *        *  al 

Class  A  State  or  area.  *  *  *  c( 

(a)*  •  •  ti 
(2)*  •  •                            I 

(ii)  Brucellosis  reactors.  Si 

(A)  Tracebacks.  At  least  90  percent  of  le 
all  brucellosis  reactors  found  in  the  tn 
course  of  MCI  testing  must  be  traced  to  Ii 
the  farm  of  origin.  in 

(B)  Successfully  closed  cases.  The  ar 
State  or  area  must  successfully  close  at  w 
least  95  percent  of  the  MQ  reactor  cases  cL 
traced  to  the  farm  of  origin  during  the  re 
12-consecutive-month  period  re 
immediately  prior  to  the  most  recent  ep 
aimiversary  of  the  date  the  State  or  area  of 
was  classified  Class  A.  To  successfully  nc 
close  an  MQ  reactor  case.  State  Fe 
representatives  or  APHIS  re; 
representatives  must  conduct  an  H« 
epidemiologic  investigation  at  the  farm  thi 
of  origin  within  15  days  after  pr 
notification  by  the  cooperative  State-  da 
Federal  laboratory  that  brucellosis  rei 
reactors  were  foimd  on  the  MQ  test.  ue 
Herd  blood  tests  must  be  conducted  or  de 
the  herd  must  be  confined  to  the 
premises  imder  quarantine  within  30  in 
days  after  notification  that  brucellosis  Sti 
reactors  were  found  on  the  MCI  test.  co 
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Animal  diseases,  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78  is 
amended  as  follows: 

PART  7&-BRUCELL0SIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l.  114g. 
115. 117, 120. 121, 123-126. 134b,  134f:  7 
CFR  2.17.  2.51,  and  371.2(d). 

2.  Section  78.1  is  amended  as  follows: 

a.  In  the  definition  of  Class  A  State  or 
area,  paragraph  (a)(2)(ii)  is  revised  to 
read  as  set  forth  below  and  paragraph  (c) 
is  removed. 

b.  In  the  definition  of  Class  B  State  or 
area,  paragraph  (a){2)(ii)  is  revised  to 
read  as  set  forth  below  and  paragraph  (c) 
is  removed. 

c.  Ln  the  definition  of  Class  C  State  or 
area,  paragraph  (a)(2)(ii)  is  revised  to 
read  as  set  forth  below,  paragraph  (c)  is 
removed,  and  paragraph  (d)  is 
redesignated  as  paragraph  (c). 

d.  In  the  definition  of  Class  Free  State 
or  area,  paragraph  (a)(2)(ii)  is  revised  to 
read  as  set  forth  below  and  paragraph  (c) 
is  removed. 

e.  A  new  definition  of  Successfully 
closed  case  is  added,  in  alphabetical 
order,  to  read  as  set  forth  below. 

$78.1    Doflnltions. 

•        »        •         *         * 

Class  A  State  or  area.  *   *  i* 
(a)  *   •   *  I 

(2)*   •   • 
(ii)  Brucellosis  reactors. 

(A)  Tmcebacks.  At  least  90  percent  of 
all  brucellosis  reactors  found  in  the 
course  of  MCI  testing  must  bo  traced  to 
the  farm  of  origin. 

(B)  Successfully  closed  cases.  The 
State  or  area  must  successfully  close  at 
least  95  percent  of  the  MCI  reactor  cases 
traced  to  the  farm  of  origin  dining  the 
12-consecutive-month  period 
immediately  prior  to  the  most  recent 
anniversary  of  the  date  the  State  or  area 
was  classified  Qass  A.  To  successfully 
close  an  MQ  reactor  case.  State 
representatives  or  APHIS 
representatives  must  conduct  an 
epidemiologic  investigation  at  the  farm 
of  origin  within  15  days  after 
notification  by  the  cooperative  State- 
Federal  laboratory  that  brucellosis 
reactors  were  foimd  on  the  MQ  test. 
Herd  blood  tests  must  be  conducted  or 
the  herd  must  be  confined  to  the 
premises  under  quarantine  within  30 
days  after  notification  that  brucellosis 
reactors  were  found  on  the  MCI  test. 


unless  a  designated  epidemiologist 
determines  that: 

U)  The  brucellosis  reactor  is  located 
in  a  herd  in  a  different  State  than  the 
State  where  the  MCI  blood  sample  was 
collected.  In  such  cases  a  State 
representative  or  APHIS  representative 
must  give  written  notice  of  the  MQ  test 
results  to  the  State  animal  health  official 
in  the  State  where  the  brucellosis 
reactor  is  located;  or 

(2)  Evidence  indicates  that  the 
brucellosis  reactor  is  fi-om  a  herd  that  no 
longer  presents  a  risk  of  spreading 
brucellosis,  or  is  from  a  herd  that  is 
urUikely  to  be  infected  with  brucellosis. 
Such  evidence  could  include,  but  is  not 
limited  to,  situations  where: 

[i]  The  brucellosis  reactor  is  traced 
back  to  a  herd  that  has  been  sold  for 
slaughter  in  entirety; 

[ii]  The  brucellosis  reactor  is  traced 
back  to  a  herd  that  is  certified 
brucellosis  fi-ee  and  is  100-percent 
vaccinated;  or 

[Hi)  The  brucellosis  reactor  showed  a 
low  titer  in  the  MCI  test  and  is  traced 
back  to  a  dairy  herd  that  is  100  percent 
vaccinated  and  has  tested  negative  to 
the  most  recent  brucellosis  ring  test 
required  by  this  section  for  herds 
producing  milk  for  sale. 
*        »        •        «        « 

Class  B  State  or  area.  *   *    ' 

(a)"   *   • 

(2)*   *   * 

(ii)  Brucellosis  reactors. 

(A)  Tmcebacks.  At  least  80  percent  of 
all  brucellosis  reactors  found  in  the 
course  of  MCI  testing  must  be  traced  to 
the  farm  of  origin. 

(B)  Successfully  closed  cases.  The 
State  or  area  must  successfully  close  at 
least  90  percent  of  the  MCI  reactor  cases 
traced  to  the  farm  of  origin  during  the 
12-consecutive-month  period 
immediately  prior  to  the  most  recent 
anniversary  of  the  date  the  State  or  area 
was  classified  Class  B.  To  successfully 
close  an  MQ  reactor  case.  State 
representatives  or  APHIS 
representatives  must  conduct  an 
epidemiologic  investigation  at  the  farm 
of  origin  within  30  days  after 
notification  by  the  cooperative  State- 
Federal  laboratory  that  brucellosis 
reactors  were  found  on  the  MCI  test. 
Herd  blood  tests  must  be  conducted  or 
the  herd  must  be  confined  to  the 
premises  imder  quarantine  within  30 
days  after  notification  that  brucellosis 
reactors  were  found  on  the  MCI  test, 
unless  a  designated  epidemiologist 
determines  that: 

[1]  The  brucellosis  reactor  is  located 
in  a  herd  in  a  different  State  than  the 
State  where  the  MCI  blood  sample  was 
collected.  In  such  cases  a  State 


representative  or  APHIS  representative 
must  give  written  notice  of  the  MCI  test 
results  to  the  State  animal  health  official 
in  the  State  where  the  brucellosis 
reactor  is  located;  or 

(2)  Evidence  indicates  that  the 
brucellosis  reactor  is  from  a  herd  that  no 
longer  presents  a  risk  of  spreading 
brucellosis,  or  is  from  a  herd  that  is 
unlikely  to  be  infected  with  brucellosis. 
Such  evidence  could  include,  but  is  not 
limited  to.  situations  where: 

(i)  The  brucellosis  reactor  is  traced 
back  to  a  herd  that  has  been  sold  for 
slaughter  in  entirety; 

(//jThe  brucellosis  reactor  is  traced 
back  to  a  herd  that  is  certified 
brucellosis  free  and  is  100-percent 
vaccinated;  or 

(//;■)  The  brucellosis  reactor  showed  a 
low  titer  in  the  MCI  test  and  is  traced 
back  to  a  dair>'  herd  that  is  100  percent 
vaccinated  and  has  tested  negative  to 
the  most  recent  brucellosis  ring  test 
required  by  this  section  for  herds 
producing  milk  for  sale. 
»         »        •        •        • 

Class  C  State  or  area.  *    *   • 

(a)  •   *   • 

(2)*   *   • 

(ii)  Brucellosis  reactors. 

(A)  Tracebacks.  At  least  80  percent  of 
all  brucellosis  reactors  found  in  the 
course  of  MCI  testing  must  be  traced  to 
the  farm  of  origin. 

(B)  Successpjlly  closed  cases.  The 
State  or  area  must  successfully  close  at 
least  90  percent  of  the  MCJ  reactor  cases 
traced  to  the  farm  of  origin  during  the 
12-consecutive-month  period 
immediately  prior  to  the  most  recent 
anniversary  of  the  date  the  State  or  area 
was  classified  Class  C.  To  successfully 
close  an  MCI  reactor  case.  State 
representatives  or  APHIS 
representatives  must  conduct  an 
epidemiologic  investigation  at  the  farm 
of  origin  within  30  days  after 
notification  by  the  cooperative  State- 
Federal  laboratory  that  brucellosis 
reactors  were  found  on  the  MCI  test. 
Herd  blood  tests  must  be  conducted  or 
the  herd  must  be  confined  to  the 
premises  under  quarantine  within  30 
days  after  notification  that  brucellosis 
reactors  were  found  on  the  MCI  test, 
unless  a  designated  epidemiologist 
determines  that: 

(1)  The  brucellosis  reactor  is  located 
in  a  herd  in  a  different  State  than  the 
State  where  the  MCI  blood  sample  was 
collected.  In  such  cases  a  State 
representative  or  APHIS  representative 
must  give  written  notice  of  the  MCI  test 
results  to  the  State  animal  health  official 
in  the  State  where  the  brucellosis 
reactor  is  located;  or 

(2)  Evidence  indicates  that  the 
brucellosis  reactor  is  from  a  herd  that  no 
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longer  presents  a  r^k  of  spreading 
brucellosis,  or  is  frbm  a  herd  that  is 
unlikely  to  be  infe<  ted  with  brucellosis. 
Such  evidence  cou  d  include,  but  is  not 
limited  to.  situatioi  ts  where: 

(/)  The  brucellos  s  reactor  is  traced 
back  to  a  herd  that  las  been  sold  for 
slaughter  in  entiret  y, 

[ii]  The  brucellos  is  reactor  is  traced 


back  to  a  herd  that 
brucellosis  free  anc 
vaccinated;  or 
(///)  The  brucellofeis  reactor  showed  a 


is  certified 
is  100-percent 


low  titer  in  the  MC 

back  to  a  dairy  her( 

vaccinated  and  has 

the  most  recent  bru  cellosis  ring  test 

required  by  this  sec  tion  for  herds 

producing  milk  for  sale. 


Class  Free  State  ir  area. 

(a) 

(2) 

(ii)  Brucellosis  rebctors. 

(A)  Tracebacks.  /  A  least  90  percent  of 
all  brucellosis  react  ars  found  in  the 
course  of  MCI  testii  g  must  be  traced  to 
the  farm  of  origin. 

(B)  Successfully  (^osed  cases.  The 
State  or  area  must  s  iccessfully  close  at 
least  95  percent  of  I  le  MQ  reactor  cases 


traced  to  the  farm  o 


12-consecutive-moiith  period 


immediately  prior  t 


was  classified  Clasj 


of  origin  within  15 


notification  by  the  <  ooperative  State- 
Federal  laboratory  t  lat  brucellosis 


reactors  were  founc 


Herd  blood  tests  mi  st  be  conducted  or 
the  herd  must  be  co  ifined  to  the 
premises  under  qua  -antine  vdthin  30 
i  in  that  brucellosis 

on  the  MQ  test. 

epidemiologist 


days  after  notificati 
reactors  were  found  ( 
unless  a  designated 
determines  that; 

(1)  TLe  brucellos^  reactor  is  located 
in  a  herd  in  a  diffen  nt  State  than  the 


State  where  the  MC 


Such  evidence  coul 


test  and  is  traced 
that  is  100  percent 
tested  negative  to 


origin  during  the 


3  the  most  recent 


anniversary  of  the  c  ate  the  State  or  area 


Free.  To 


successfully  close  a  a  MCI  reactor  case. 
State  representative  s  or  APHIS 
representatives  mu!  t  conduct  an 
epidemiologic  invei  ligation  at  the  farm 


i  lavs  after 


on  the  MCI  test. 


blood  sample  was 


collected.  In  such  cises  a  State 
representative  or  AJ  HIS  representative 
must  give  written  n(  itice  of  the  MCI  test 
results  to  the  State  i  nimal  health  official 
in  the  Stale  where  t  le  brucellosis 
reactor  is  located;  oi 

(2)  Evidence  indi(}ates  that  the 
brucellosis  reactor  i 
longer  presents  a  ris  c  of  spreading 
brucellosis,  or  is  fro  n  a  herd  that  is 
unlikely  to  be  infect  sd  with  brucellosis. 


1  from  a  herd  that  no 


limited  to,  situation  ;  where 


1  include,  but  is  not 


(/)  The  brucellosis  reactor  is  traced 
back  to  a  herd  that  has  been  sold  for 
slaughter  in  entirety; 

[ii]  The  brucellosis  reactor  is  traced 
back  to  a  herd  that  is  certified 
brucellosis  free  and  is  100-percent 
vaccinated;  or 

[Hi)  The  brucellosis  reactor  showed  a 
low  titer  in  the  MCI  test  and  is  traced 
back  to  a  dairy  herd  that  is  100  percent 
vaccinated  and  has  tested  negative  to 
the  most  recent  brucellosis  ring  test 
required  by  this  section  for  herds 
producing  milk  for  sale. 
•        »        *        »        * 

Successfully  closed  case.  Follow  up  of 
an  MCI  reactor  traceback  with  an 
epidemiologic  investigation  which 
results  in  brucellosis  testing  or 
quarantine  of  the  herd  of  origin,  or  a 
determination  by  a  designated 
brucellosis  epidemiologist  that 
justification  exists  for  not  testing  or 
quarantining  the  herd  of  origin. 
»         *        *        *        » 

Done  in  Washington,  DC,  this  7th  day  of 
July  1994. 
Lonnie  J.  King. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 
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BILLING  COOE  3410^34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  40,  72,  74. 75, 150 


RIN  3150-AE35 

Licensee  Submittal  of  Data  in 
Computer-Readable  Form 

AGENCY:  Nuclear  Regulatory 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Nuclear  Regulator^' 
Commission  is  amending  its  regulations 
to  require  certain  licensees  to  submit 
data  to  the  NRC  in  computer- readable 
format.  The  final  rule  streamlines  the 
collection  of  nuclear  material 
transaction  data  and  increases  the 
accuracy  of  the  reported  information. 
1  he  final  rule  will  save  money  for  both 
NRC  and  licensees  in  the  data  collection 
process. 

EFFECTIVE  DATE:  October  11 ,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Gramann,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001 , 
Telephone  (301)  415-8118. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  NRC  has  a  major  interest  in  the 
potential  use  for  computer-readable 
submittal.  This  innovation  not  only  can 
result  in  monetary  savings,  hut  also  can 
increase  efficiency  and  accuracy  of  data 
collection  efforts.  In  the  past,  the  NRC 
has  permitted  the  use  of  computer- 
readable  forms  as  well  as  the  use  of 
computer  generated  facsimiles  of  the 
printed  forms.  Many  licensees  now 
generate  their  own  facsimiles.  The  latest 
revision  of  "Personal  Computer  Data 
Input  for  NRC  Licensees"  (Nuclear 
Materials  Management  and  Safeguards 
System  (NMMSS)  Report  I>-24)  contains 
specific  procedures  for  submitting  in 
computer-readable  format:  DOE/NRC 
Form  741,  "Nuclear  Material 
Transaction  Report";  DOE/NRC  Form 
741A.  "Nuclear  Material  Transaction 
Report  (Continuation  Page)";  DOE/NRC 
Form  740M.  "Concise  Note";  DOE/NRC 
Form  742.  "Material  Balance  Report"; 
and  DOE/NRC  Form  742C.  "Physical 
Inventory  Listing."  The  amendments 
make  mandatory  the  reporting  in 
computer-readable  format  prescribed  by 
the  D-24  document.  These  amendments 
eliminate  the  need  for  paper  forms,  thus 
providing  a  cost  saving  for  the  NRC  in 
satisfying  its  statutory  and  treaty 
obligations. 

The  amendments  affect  each  licensee 
who  transfers,  receives,  or  adjusts  the 
inventory,  in  any  manner,  of  uranium  or 
thorium  source  material  of  foreign 
origin  by  1  kilogram  or  more.  Each 
specific  licensee  who  transfers  or 
receives  1  gram  or  more  of  contained 
uranium-235.  uraniiun-233.  or 
plutoniiun  would  also  be  affected. 

These  amendments  are  intended  only 
to  take  advantage  of  current  computer 
technology  and  to  make  the  data 
collection  process  more  efficient  and 
less  costly.  The  Commission  believes 
there  will  be  minimal  costs  associated 
with  the  implementation  of  these 
amendments.  Many  licensees  already 
have  their  material  accounting 
automated  and  can  generate  computer- 
readable  reports.  For  those  licensees 
who  have  not  yet  automated  their 
reporting,  a  diskette  with  the 
appropriate  formats  and  user  prompts 
may  be  obtained  from  the  NRC  to 
facilitate  this  process.  Licensees  may 
obtain  a  copy  of  the  NMMSS  report  or  - 
the  diskette  by  writing  the  U.S.  Nuclear    - 
Regulatory  Commission.  Division  of 
Fuel  Cycle  Safety  and  Safeguards. 
Washington,  DC  20555-0001. 

On  January  26. 1993  (58  FR  6098),  the 
Coriimission  published  a  proposed  rule 
in  the  Federal  Register  to  make 
mandatory  licensee  submittal  in 


Federal  Register  /  Vol.  59, 

computer-readable  format.  A  90-day 
comment  period  expired  on  April  26, 
1993.  Comments  w^ere  received  from 
nine  respondents.  Two  comments  were 
not  in  favor  of  the  amendments, 
whereas  the  others  expressed  approval 
and  encouragement  to  take  advantage  of 
today's  technology.  Several  constructive 
suggestions  were  made  and  are  included 
in  the  summary  of  public  comments. 

Summary  of  Public  Comment 

A  summary  of  the  public  comments 
and  a  clarifying  response  follows: 

( 1 )  Continued  requirement  for  hard 
■  copy  forms.  Several  respondents  ' 

expressed  the  continued  need  for  hard 
copy  forms.  One  commenter  stated  their     ' 
material  control  and  accoimting  (MC&A) 
program  is  based  upon  a  "paper  trail" 
utilizing  the  DOE/NRC  Form  741.  ' 

/Another  commenter  stated  the  ' 

continued  requirement  for  submitting         [ 
hard  copies  to  various  Department  of 
Energy  contractors.  Another  commenter     ' 
raised  the  question  of  storage  of  records 
for  a  period  of  time  specified  by  ' 

Commission  regulations.  Concern  also  ' 
was  expressed  regarding  secondary  ' 

distribution  requirements  of  hard  copy  ' 
DOE/NRC  Form  741  for  certain  ' 

domestic  transactions  and  all  import 
and  export  transactions.  Finally  one  \ 

commenter  stated  the  current  ' 

requirements,  which  provide  for  both  1 
computer-readable  and  hard  copy,  are  ' 
the  more  acceptable.  ' 

The  final  amendments  require 
licensees  to  submit  computer-readable        1 
reports  to  the  NRC  in  a  format  1 

prescribed  in  NMMSS  Report  D-24.  The 
amendments  do  not  preclude  other  i 

formats  used  for  other  purposes.  Many  : 
licensees  already  generate  facsimile  e 

reports  for  satisfying  given 
requirements.  Licensees  that  have  no 
capability  to  produce  these  facsimiles 
may  use  the  diskette  provided  by  the 
NRC  which  can  generate  a  facsimile 
(either  hard  copy  or  disk  file  for  storage) 
of  all  forms  subject  to  these 
amendments.  With  regard  to  records 
retention,  the  NRC  permits  the  storage 
of  records  on  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  This 
would  include  computer  generated, 
facsimiles  of  forms  subject  to  these 
amendments.  For  the  reporting  system 
to  operate  efficiently,  computer-readable 
submit,tal  for  NRC's  use  is  necessary. 

(2)  Accepting  shipper's  values.  A 
respondent  suggested  that  the  action 
code  and  date  on  the  computer-readable 
DOE/NRC  Form  741  for  a  shipment  can 
t)e  easily  changed  by  the  recipient  to 
reflect  accepting  shipper's  values. 
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computer-readable  format.  A  90-day 
comment  period  expired  on  April  26. 
1993.  Comments  were  received  from 
nine  respondents.  Two  comments  were 
not  in  favor  of  the  amendments, 
whereas  the  others  expressed  approval 
and  encouragement  to  take  advantage  of 
today's  technology.  Several  constructive 
suggestions  were  made  and  are  included 
in  the  summary  of  pubUc  comments. 

Summary  of  Public  Comment 

A  summary  of  the  public  comments 
and  a  clarifying  response  follows: 

(1)  Continued  requirement  for  hard 
■  copy  forms.  Several  respondents 
expressed  the  continued  need  for  hard 
copy  forms.  One  commenter  stated  their 
material  control  and  accoimting  (MC&A) 
program  is  based  upon  a  "paper  trail" 
utilizing  the  DOE/NRC  Form  741 . 
Another  commenter  stated  the 
continued  requirement  for  submitting 
hard  copies  to  various  Department  of 
Energy  contractors.  Another  commenter 
raised  the  question  of  storage  of  records 
for  a  period  of  time  specified  by 
Commission  regulations.  Concern  also 
was  expressed  regarding  secondary 
distribution  requirements  of  hard  copy 
IX)E/NRC  Form  741  for  certain 
domestic  transactions  and  all  import 
and  export  transactions.  Finally  one 
commenter  stated  the  ciurent 
requirements,  which  provide  for  both 
computer-readable  and  hard  copy,  are 
the  more  acceptable. 

The  final  amendments  require 
licensees  to  submit  computer-readable 
reports  to  the  NRC  in  a  format 
prescribed  in  NMMSS  Report  D-24.  The 
amendments  do  not  preclude  other 
formats  used  for  other  purposes.  Many 
licensees  already  generate  facsimile 
reports  for  satisfying  given 
requirements.  Licensees  that  have  no 
capability  to  produce  these  facsimiles 
may  use  the  diskette  provided  by  the 
NRC  which  can  generate  a  facsimile 
(either  hard  copy  or  disk  file  for  storagel 
of  all  forms  subject  to  these 
amendments.  With  regard  to  records 
retention,  the  NRC  permits  the  storage 
of  records  on  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  This 
would  include  computer  generated, 
facsimiles  of  forms  subject  to  these 
amendments.  For  the  reporting  system 
to  operate  efficiently,  computer-readable 
submit,tal  for  NRC's  use  is  necessary. 

(2)  Accepting  shipper's  vaJues.  A 
respondent  suggested  that  the  action 
code  and  date  on  the  computer-readable 
DOE/N'RC  Form  741  for  a  shipment  can 
be  easily  changed  by  the  recipient  to 
reflect  accepting  shipper's  values. 


The  diskette  that  is  available  from  the 
NRC  includes  a  program  for  editing  the 
file  of  a  computer-readable  DOE/NRC 
Form  741  to  edit  the  action  code  and 
date  to  reflect  accepting  shipper's 
values. 

(3)  Telecommunication  of  licensee 
submittal.  Four  respondents  urged  the 
transmission  of  the  computer-readable 
files  over  a  modem  instead  of  using 
diskettes. 

There  is  no  disagreement  with  the 
commenters  that  modem  transmission  is 
desirable.  Transmitting  files  by  modem 
to  satisfy  reporting  requirements  is  an 
option  of  these  amendjnents.  The  NRC 
will  work  with  any  licensee  desiring 
this  option. 

(4)  Revision  of  guidance  documents. 
Several  respondents  noted  the  need  to 
revise  the  guidance  documents: 
NUREG/BR-0006,  "histructions  for 
Completing  Nuclear  Material 
Transaction  Reports  and  Concise  Note 
Forms";  NUREG/BR-O007,  "Instructions 
for  Completing  Material  Balance  Report 
and  Physical  Inventory  Listing";  and 
NMMSS  Report  D-24.  "Personal 
Computer  Data  Input  for  NRC 
Licensees."  to  be  compatible  with  the 
submittal  of  computer-readable  formats. 

NMMSS  Report  D-24  has  been 
revised  to  include  all  the  forms  required 
in  these  amendments.  The  other 
guidance  documents  v«ll  be  revised,  as 
needed,  to  reflect  the  use  of  computer- 
readable  forms  to  replace  the  paper 
forms. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  the  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  numbers  3150-0003,  -0057. 
-0004.  and  -0058. 

Because  the  rule  will  eliminate  the 
need  for  certain  paper  forms,  the  public 
burden  for  this  collection  of  information 
is  expected  to  be  reduced.  The 
reduction  in  biuden  for  the  DOE/NRC 
Forms  741,  741A,  742.  and  740M  is 
estimated  to  average  .25  hours  per 
response.  The  reduction  in  burden  for 
the  1X)E/NRC  Form  742C  is  estimated  to 
average  2  hours  per  response,  including 
the  time  for  reviewing  instructions. 


searching  e.xisting  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  estimated 
burden  reduction  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  further  reducing 
reporting  burden,  to  the  Information  and 
Records  Management  Branch  (MNBB- 
7714),  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001;  and  to  the  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
NEOB-3019  (3150-0003,  -0004,  -0057, 
and  -0058).  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Regulatory  Analysis 

These  final  amendments  have  no 
significant  impact  on  State  and  local 
governments  and  geographical  regions. 
They  have  a  significant  positive  impact 
on  the  efficiency  and  accuracy  of  the 
data  collection  process.  The  final 
amendments  do  not  have  a  significant 
impact  on  health,  safety,  and  the 
environment.  This  rule  requires  that  oil 
licensees  submit  computer-readable 
reports  regarding  special  nuclear 
material  transactions.  The  NRC  will 
realize  a  significant  cost  savings. 
Licensees  have  already  demonstrated 
their  computer  expertise  by  generating 
near-perfect  copies  of  the  current  forms 
on  Laser  |et  printers.  Generating 
computer-readable  data  in  accordance 
with  a  prescribed  format  offers  less 
burden  than  producing  these  near- 
perfect  copies.  The  rule  will  facilitate 
the  collection  of  data  by  the  NRC  to 
satisfy  its  statutory  and  treaty 
obligations.  This  constitutes  the 
regulatory  analysis  for  this  final  rule. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulator)- 
Flexibility  Act  of  1980  (5  U.S.C.  6051b)). 
the  Commission  certifies  that  this 
change  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
affects  all  licensees  required  to  report 
special  nuclear  material  transactions 
using  DOE/NRC  Forms  741,  741  A,  742, 
742C,  and  740M.  Owners  of  nuclear 
power  plants  and  fuel  fabrication  plants 
have  already  automated  most,  if  not  all. 
of  their  material  accounting  program 
and  can  easily  generate  computer- 
readable  reports.  Other  affected 
licensees  include  laboratories, 
universities,  colleges,  medical  clinics 
and  hospitals,  some  of  which  may  fall 
vdthin  the  scope  of  the  NRC's  size 
standards  for  determination  of  which 
NRC  licensees  qualify  as  small  entities 
(December  9,  1985:  50  FR  50241). 
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One  commenter  stated  that  the 
proposed  rule  would  increase  the 
burden  for  licensees  with  manual 
accountability  systertis  by  requiring 
manual  entry  of  data  to  diskette  and  a 
hard-copy  data  checf  for  accuracy. 
Entities  that  may  not|  yet  have 
automated  their  rep 
diskette  from  the  1 
satisfying  their  repoij 
No  respondent  has  si 
computer  capability  I 
diskette,  and  the  lik^ihood  of  such  a 
need  is  remote  in  viflw  of  the  types  of 
iiffected  licensees.  In  addition,  NRC  staff 
experience  with  comjputer  readable 
transfer  of  infoimatidin  indicates  less 
burden  and  more  ef^ciency  for  licensees 
and  the  NRC  than  transfer  of  hard-copy 
information.  For  the*e  reasons,  any 
initial  cost  associated  with  preparation 


ing  may  obtain  a 
to  assist  them  in 

ing  requirements, 
ted  a  lack  of 

o  use  such  a 


of  computer  readabk 
minimal  and  lead  to 
reporting  burden  for 
licensees. 

Backfit  Analysis 


reports  should  be 
a  reduction  in 
all  affected 


The  NRC  has  detein 
backfit  analysis  is  no  t 
final  rule  because  th(  se 
not  involve  any  prov  sions 
impose  backfits  as  defined 
50.109(a)(1). 

List  of  Snbfects 

10CFRPart40 


Criminal  penalties 
contracts,  Hazardous 


transportation. 
Reporting  and 
requirements,  Sourc« 
Uranium. 


Government 
materials — 
Nuclear  materials. 


recordkeeping 
material. 


10  CFR  Part  72 


Manpower  trainini , 
materials, 

health.  Reporting  an( 
requirements,  Securi 
fuel. 


10  CFR  Part  74 


iterials-  — transpc 


Accounting, 
Hazardous  mai 
Material  control  and 
Nuclear  materials, 
containers,  Radiatior 
Reporting  and  recorc  keeping 
requirements,  Scient  fie  equipment. 
Special  nuclear  material 

10  CFR  Part  75 


Criminal  penalties 
relations.  Nuclear  materials 
power  plants  and 
and  recordkeeping 
Security  measures. 


ined  that  a 

required  for  this 
amendments  do 
that  would 
in  10  CFR 


programs.  Nuclear 
Occupatio^ial  safety  and 
recordkeeping 


y  measures.  Spent 


Crimihal  penalties, 

ortation, 
accounting, 
Pe  ckaging  and 
protection. 


Intergovernmental 
,  Nuclear 
reajctors.  Reporting 
n  quirements. 


10  CFR  Part  150 

Criminal  penalties,  Hazardous 
materials — transportation. 
Intergovernmental  relations.  Nuclear 
materials.  Reporting  and  recordkeeping 
requirements.  Seciirity  measures, 
Source  material.  Special  nuclear 
material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  40,  72.  74, 
75.  and  150. 

PART  40— DOMESTIC  UCENSING  OF 
SOURCE  MATERIAL 

1.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Authority:  Sees.  62,  63.  64,  65.  81, 161. 
182. 183.  186.  68  Stat.  932.  933,  935,  948, 
953,  954,  955,  as  amended,  sees.  lle(2),  83, 
84.  Pub.  L.  95-604,  92  Stat.  3033.  as 
amended,  3039.  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2014(e)(2).  2092,  2093. 
2094,  2095,  2111.  2113,  2114,  2201.  2232. 
2233,  2236,  2282):  sec.  274,  Pub.  L.  86-373, 
73  Stat.  688  (42  U.S.C  2021);  9ecs.  201,  as 
amended.  202,  206,  88  Stat.  1242.  as 
amended,  1244. 1246  (42  U.S.C  5841.  5842. 
5846);  sec.  275.  92  StaL  3021,  as  amended  by 
Pub.  L.  97-415,  96  Stat  2067  (42  U.S.C 
2022). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  Stat.  2951  as  amended  by 
Pub.  L.  102^86.  Sec.  2902. 106  Stat.  3123. 
(42  U.S.C  5851).  Section  40.31(g)  also  issued 
under  sec.  122.  68  Stat.  939  (42  U.S.C  2152). 
Section  40.46  also  issued  under  sec.  184.  68 
Stat.  954.  as  amended  (42  U.S.C  2234). 
Section  40.71  also  issued  under  sec.  187, 68 
Stat.  955  (42  U.S.C  2237). 

2.  In  §  40.64,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  40.64    Reports. 

(a)  Except  as  specified  in  paragraphs 
(d)  and  (e)  of  this  section,  each  specific 
licensee  who  transfers,  receives,  or 
adjusts  the  inventory,  in  any  manner,  of 
uranium  or  thorium  source  material  of 
foreign  origin  by  1  kilogram  or  more  or 
who  imports  or  exports  1  kilogram  of 
uranium  or  thorium  source  material  of 
any  origin  shall  complete  a  Nuclear 
Material  Transaction  Report  in 
computer-readable  format  in  accordance 
with  instructions  (NUREG/BR-0006  and 
NMMSS  Report  D-24  "Personal 
Computer  EJata  Input  for  NRC 
Licensees").  Copies  of  the  instructions 
may  be  obtained  fix)m  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Fuel  Cycle  Safety  and  Safeguards, 
Washington,  DC  20555-0001.  Each 
licensee  who  transfers  the  material  shall 
submit  a  Nuclear  Material  Transaction 


Report  in  computer-readable  format  in 
accordance  with  instructions  no  later 
than  the  close  of  business  the  next 
working  day.  Each  licensee  who 
receives  the  material  shall  submit  a 
Nuclear  Material  Transaction  Report  in 
computer-readable  format  in  accordance 
v«th  instructions  within  ten  (10)  days 
after  the  material  is  received.  The 
Commission's  copy  of  the  report  must 
be  submitted  to  the  address  specified  in 
the  instructions.  These  prescribed 
computer-readable  forms  replace  the 
DOE/NRC  Form  741  which  has  been 
previously  submitted  in  paper  form. 


PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

3.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Antfaority:  Sees.  51.  53.  57.  62.  63.  65,  69, 
81.  161.  182.  183,  184.  186. 187,  189.  68  Stat. 
929,  930,  932,  933.  934.  935.  948.  953.  954. 
955.  as  amended,  sec.  234.  83  Stat.  444,  as 
amended  (42  U.S.C  2071,  2073,  2077.  2092, 
2093.  2095.  2099.  2111.  2201,  2232.  2233. 
2234.  2236,  2237,  2238, 2282);  sec.  274.  Pub. 
L.  86-373,  73  Stat.  688.  as  amended  (42 
U.S.C  20C1);  sec.  201.  as  amended.  202.  206, 
88  Stat.  1242,  as  amended.  1244, 1246  (42 
U.S.C  5841,  5842.  5846);  Pub.  L.  95-601,  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486.  Sec.  2902.  106  Stat.  3123,  (42  U.S.C 
5851);  sec.  102.  Pub.  L.  91-19G,  83  Stat.  853 
(42  U.S.C  4332);  Sees.  131. 132.  133,  135.      - 
137.  141.  Pub.  L.  97-425.  96  Stat.  2229.  2230. 
2232,  2241.  sec.  148.  Pub.  L.  100-203, 101 
Stot  1330-235  (42  U.S.C  10151,  10152, 
10153,10155,10157.10161.10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148  (c),  (d).  Pub.  L.  100-203. 101 
Stat.  1330-232.  1330-236  (42  U.S.C 
10162(b),  10168  (c).  (d)).  Secdon  72.46  also 
issued  under  see.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134.  Pub.  L.  97-425.  96  Stat.  2230 
(42  U.S.C  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203. 
101  Stat.  1330-235  (42  U.S.C  10165(g)). 
Subpart  )  also  issued  under  sees.  2(2),  2(15). 
2(19),  117(a),  141(h).  Pub.  L  97-425.  96  Stat. 
2202.  2203,  2204,  2222,  2244  (42  U.S.C 
10101. 10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec  133,  98  Stat.  2230 
(42  U.S.C  10153)  and  sec.  218(a).  96  Stat. 
2252  (42  U.S.C  10198). 

4.  In  §  72.76.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  72.76    Material  status  reports. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  licensee  shall 
complete  in  computer-readable  format 
and  submit  to  the  Commission  a 
material  status  report  in  accordance 
with  instructions  {NUREG/BR-0007  and 
NMMSS  Report  D-24  "Personal 
Computer  Data  Input  for  NRC 
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Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Fuel  Cycle  Safety  and  Safeguards. 
Washington,  DC  20555-0001.  These 
reports  provide  information  concerning 
the  special  nuclear  material  contained 
in  the  spent  fuel  possessed,  received, 
transferred,  disposed  of,  or  lost  by  the 
licensee.  Material  status  reports  must  be 
made  as  of  March  31  and  September  30 
of  each  year  and  filed  within  30  days 
after  the  end  of  the  period  covered  by 
the  report.  The  Commission  may,  when 
good  cause  is  shown,  permit  a  licensee 
to  submit  material  status  reports  at  other . 
times.  The  Commission's  copy  of  this 
report  must  be  submitted  to  the  address 
specified  in  the  instructions.  These 
prescribed  computer-readable  forms 
replace  the  DOE/NRC  Form  742  which 
has  been  previously  submitted  in  paper 
form. 
•        *        •        *        • 

5.  Section  72.78  is  revised  to  read  as 
follows: 

§  72.78    Nuclear  material  transfer  reports. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  whenever  the 
licensee  transfers  or  receives  spent  fuel, 
the  licensee  shall  complete  in  computer- 
readable  format  a  Nuclear  Material 
Transaction  Report  in  accordance  with 
instructions.(NUREG/BR-0006  and 
NMMSS  Report  D-24,  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Fuel  Cycle  Safety  and  Safeguards. 
Washington,  IX  20555-0001.  Each 
ISFSl  licensee  who  receives  spent  fuel  " 
from  a  foreign  source  shall  complete 
both  the  supplier's  and  receiver's 
portion  of  the  Nuclear  Material 
Transaction  Report,  verify  the  identity 
of  the  spent  fuel,  and  indicate  the 
results  on  the  receiver's  portion  of  the 
form.  These  prescribed  computer- 
readable  forms  replace  the  DOE/NRC 
Form  741  which  has  been  previously 
submitted  in  paper  form. 

(b)  Any  licensee  who  is  required  to 
submit  Nuclear  Material  Transactions 
Reports  pursuant  to  §  75.34  of  this 
chapter  (pertaining  to  implemgntation 
of  the  JUS/IAEA  Safeguards  Agreement) 
shall  prepare  and  submit  the  reports 
only  as  provided  in  that  section  instead 
of  as  provided  in  paragraph  (a)  of  this 
section.  - 

PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

6.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 
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Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Fuel  Cycle  Safety  and  Safeguards, 
Washington.  DC  20555-0001.  These 
reports  provide  information  concerning 
the  special  nuclear  material  contained 
in  the  spent  fuel  possessed,  received, 
transferred,  disposed  of,  or  lost  by  the 
licensee.  Material  status  reports  must  be 
made  as  of  March  31  and  September  30 
of  each  year  and  filed  within  30  days 
after  the  end  of  the  period  covered  by 
the  report.  The  Commission  may,  when 
good  cause  is  shown,  permit  a  licensee 
to  submit  material  status  reports  at  other 
times.  The  Commission's  copy  of  this 
report  must  be  submitted  to  the  address 
specified  in  the  instructions.  These 
prescribed  computer-readable  forms 
replace  the  DOE/NRC  Form  742  which 
has  been  previously  submitted  in  paper 
.  form. 
•        »        *        *        • 

5.  Section  72.78  is  revised  to  read  as 
follows: 

§  72.78    Nuclear  material  transfer  reports, 
(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  whenever  the 
licensee  transfers  or  receives  spent  fuel, 
the  licensee  shall  complete  in  computer- 
readable  format  a  Nuclear  Material 
Transaction  Report  in  accordance  with 
instructions.(NUREG/BR-0006  and 
NMMSS  Report  D-24.  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory-  Commission,  Division  of 
Fuel  Cycle  Safety  and  Safeguards. 
Washington,  IX!  20555-0001.  Each 
ISFSI  licensee  who  receives  spent  fuel 
from  a  foreign  source  shall  complete 
both  the  supplier's  and  receiver's 
portion  of  the  Nuclear  Material 
Transaction  Report,  verify  the  identity 
of  the  spent  fuel,  and  indicate  the 
results  on  the  receiver's  portion  of  the 
form.  These  prescribed  computer- 
readable  forms  replace  the  DOE/NRC 
Form  741  which  has  been  previously 
submitted  in  paper  form. 

(b)  Any  licensee  who  is  required  to 
submit  Nuclear  Material  Transactions 
Reports  pursuant  to  §  75.34  of  this 
chapter  (pertaining  to  implementation 
of  the  US/IAEA  Safeguards  Agreement) 
shall  prepare  and  submit  the  reports 
only  as  provided  in  that  section  instead 
of  as  provided  in  paragraph  (a)  of  this 
section.  . 

PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

6.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 


Authority:  Sees.  53.  57. 161,  182, 183,  G8 
Stat.  930,  932.  948,  953.  954.  as  amended, 
sec.  234. 83  Stat.  444,  as  amended  (42  U.S.C 
2073.  2077,  2201.  2232.  2233.  2282);  sees. 
201.  as  amended  202,  206.  88  Stat.  1242,  as 
amended.  1244. 1246  (42  U.S.C.  5841.  5842. 
5846). 

7.  In  §  74.13,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§74.13.   Material  status  reports. 

(a)(1)  Each  licensee  authorized  to 
possess  at  any  one  time  and  location 
special  nuclear  material  in  a  quantity 
totaling  more  than  350  grams  of 
contained  uranium-235,  uranium-233. 
or  plutonium,  or  any  combination 
thereof,  shall  complete  and  submit  in 
computer-readable  format  material 
balance  reports  concerning  special 
nuclear  material  received,  produced, 
possessed,  transferred,  consumed, 
disposed  of,  or  lost  by  it.'  These 
prescribed  computer-readable  reports 
replace  the  DOE/NRC  Form  742  which 
has  been  previously  submitted  in  paper 
form.  Each  nuclear  reactor  licensee,  as 
defined  in  §§50.21  and  50.22  of  tliis 
chapter,  also  shall  prepare  in  computer- 
readable  format  a  statement  of  the 
composition  of  the  ending  inventory'. 
The  inventory  composition  report  must 
be  submitted  with  each  material  balance 
report.  This  prescribed  compute.'- 
readable  report  replaces  the  DOE/NRC 
Form  742C  which  has  been  previously 
submitted  in  paper  form.  Each  licensee 
shall  prepare  and  submit  the  reports 
described  in  this  paragraph  in 
accordance  with  instructions  (NUREC/ 
BR-0007  and  NMMSS  Report  D-24 
"Personal  Computer  Data  Input  for  NRC 
Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Fuel  Cj'cle  Safety  and  Safeguards,  ^ 
Washington,  DC  20555-0001.  Each 
licensee  shall  compile  a  report  as  of 
March  31  and  September  30  of  each  year 
and  file  it  within  30  days  after  the  end 
of  the  period  covered  by  the  report.  The 
Comjiiission  may  permit  a  licensee  to 
submit  the  reports  at  other  times  when 
good  cause  is  shown. 
•        •        •        *        * 

8.  Section  74.15  is  revised  to  read  as 
follows: 

§  74.1 5    Nuclear  material  transfer  reports. 

(a)  Each  licensee  who  transfers  and 
each  licensee  who  receives  special 
nuclear  material  shall  complete  in 
computer-readable  format  a  Nuclear 
Material  Transaction  Report.  This 
should  be  done  in  accordance  with 
instructions  whenever  the  licensee 
transfers  or  receives  a  quantity  of 
special  nuclear  material  of  1  gram  or 
more  of  contained  uranium-235. 


uranium-233.  or  plutonium.  Copies  of 
these  instructions  (.NUREG/BR-0006 
and  NMMSS  Report  D-24  "Personal 
Computer  Data  Input  for  NRC 
Licensees")  may  be  obtained  ft-om  the 
U.S.  Nuclear  Regulatory  Commission, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards.  Washington,  DC  20555- 
0001.  This  prescribed  computer- 
readable  format  replaces  the  DOE/NRC 
Form  741  which  has  been  previously 
submitted  in  paper  form. 

(b)  Each  licensee  who  receives  1  gram 
or  more  of  contained  uranium-235, 
uranium-233.  or  plutonium  from  a 
foreign  source  shall: 

(1)  Complete  in  computer-readable 
format  both  the  supplier's  and  receiver's 
portion  of  the  Nuclear  Material 
Transaction  Report; 

(2)  Perform  independent  tests  to 
assure  the  accurate  identification  and 
measurement  of  the  material  received, 
including  its  weight  and  enrichment; 
and 

(3)  Indicate  the  resuhs  of  these  tests 
on  the  receiver's  portion  of  the  form. 

(c)  Any  licensee  who  is  required  to 
submit  inventory  change  reports 
pursuant  to  §  75.34  of  this  chapter 
(pertaining  to  implementation  of  the 
US/Intemational  Atomic  Energy  Agency 
(IAEA)  Safeguards  Agreement)  shall 
prepare  and  submit  these  reports  only  as 
provided  in  that  section  (instead  of  as 
provided  in  paragraphs  (a)  and  (b)  of 
this  section). 

PART  75— SAFEGUARDS  ON 
NUCLEAR  MATERIAL- 
IMPLEMENTATION  OF  US/IAEA 
AGREEMENT 

9.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  Sees.  53,  63,  103,  104. 122,  ICl, 
68  Stat.  930,  932.  936,  937,  939,  948.  as 
amended  (42  U.S.C.  2073,  2093.  2133,  2134. 
2152.  2201);  sec.  201,  88  Staf.  1242,  as 
amended  (42  U.S.C.  5841).  Section  75.4  jIso 
issued  under  sees.  135,  141,  Pub.  L  97-425. 
96  Stat  2232.  2241  (42  U.S.C.  10155.  10161). 

10.  Section  75.31  is  revised  to  read  as 
follows: 

§75.31    General  requirements. 

Each  licensee  who  has  been  given 
notice  by  the  Commission  in  wxiting 
that  its  installation  has  been  identified 
under  the  Agreement  shall  make  an 
initial  inventory  report  in  computer- 
readable  format,  and  thereafter  shall 
make  accounting  reports,  with  respect  to 
such  installation  and,  in  addition, 
licensees  who  have  been  given  notice, 
pursuant  to  §  75.41 ,  that  their 
installations  are  subject  to  the 
apphcation  of  IAEA  safeguards,  shall 
make  the  special  reports  described  in 
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§  75.36.  These  reports  ihust  be  based  on 
the  records  kept  in  accordance  with 
§  75.21 .  At  the  request  U  the 
Commission,  the  licensee  shall  amplify 
or  clarify  any  report  with  respect  to  any 
matter  relevant  to  impl  smentation  of  the 
Agreement.  Any  amplii  ication  or 
clarification  must  be  in  writing  and 
must  be  submitted,  to  t  le  address 
specified  in  the  request ,  within  twenty 
(20)  days  or  other  time  is  may  be 
specified  by  the  Comm  ssion. 

11.  In  §  75.32,  paragr  iph  (b)  is  revised 
to  read  as  follows: 


$75.32    Initial  Inventory 


eport. 


(b)  The  initial  invents  >ry  report,  to  be 
submitted  to  the  Comm  ission  in 
computer-readable  foni  lat, 
accordance  with  instructions 
BR-0007  and  NMMSS 
"Personal  Computer  Da  ta 
Licensees"),  must  siwM 
nuclear  material  contai  led 
installation  as  of  the  in  tial 
reporting  date.  The  infqrmati 
initial  inventory  report 
upon  the  hcensee's  hodk 


in 

(NUREG/ 
ieport  D-24 

hiput  for  NRC 
the  quantities  of 
in  or  at  an 
inventory 
on  in  the 
aiay  be  based 
record. 


12.  In  §  75.33,  paragrj  iph  (a)  is  revised 
to  read  as  follows: 


§  75.33    Accounting  repahs. 

(a)(1)  The  accounting  reports 
IAEA  material  balance 
of 

(i)  Computer-readabl(  < 
Material  Transaction  R(  ports 
Change  Reports)  and 

(ii)  Computer-*eadab^ 
Balance  Reports  show 
balance  based  on  a  phy 
nuclear  material  actua 

(2)  These  prescribed 
readable  forms  replace 
forms  which  have  been 
paper  form: 

(i)  The  DOE/NRC  Fortn 

(ii)  The  DOE/NRC 


for  each 
I  irea  must  consist 

Nuclear 

(Inventory 


Material 
the  material 
cal  inventory  of 
present. 
( ;omputer- 
1  he  following 
submitted  in 


(11  g 


11 


Illy 


741;  and 
742. 


i  Fo  m 


13.  Section  75.34  is  rfvised  to  read  as 
follows: 

S  75.34    Inventory  chang(  i  reports. 

(a)  Nuclear  Material  T  ransaction 
Reports  (Inventory  Chaj  ige  Reports)  in 
computer-readable  fora  at  to  be 
completed  in  accordant  e  with 
instructions  (NUREG/BR-0006  and 
NMMSS  Report  D-24  "Personal 
Computer  Data  Input  for  NRC 
Licensees"),  must  specify  idfentification 
and  batch  data  for  each  satch  of  nuclear 
material,  the  date  of  the  inventory 
change,  and,  as  appropriate, 

(1)  The  originating  IAEA  material 
balance  area  or  the  shipper;  and 


(2)  The  receiving  IAEA  material 
balance  area  or  the  recipient. 

Each  licensee  who  receives  special 
nuclear  material  fi'om  a  foreign  source 
shall  complete  both  the  supplier's  and 
receiver's  portion  of  the  form. 

(b)  Nuclear  Material  Transactions 
Reports  (Inventory  Change  Reports), 
when  appropriate,  must  be 
accompanied  by  computer-readable 
Concise  Notes,  completed  in  accordance 
writh  instructions  (NUREG/BR-0006  and 
NIviMSS  Report  D-24  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Fuel  Cycle  Safety  and  Safeguards, 
Washington,  DC  20555-0001.  This 
prescribed  computer-readable  format 
replaces  the  DC^NRC  Form  740M 
which  has  been  previously  submitted  in 
paper  form.  This  Concise  Note  is  used 
in: 

(1)  Explaining  the  inventor^'  changes 
on  the  basis  of  the^pperating  records 
provided  for  under  §  75.23;  and 

(2)  Describing,  to  the  extent  specified 
in  the  license  conditions,  the 
anticipated  operational  program  for  the 
installation,  including  particularly,  but 
not  exclusively,  the  schedule  for  taking 
physical  inventory. 

14.  In  §  75.35,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  75.35    Material  status  reports. 

(a)  A  material  status  report  must  be 
submitted  for  each  physical  inventory 
which  is  taken  as  part  of  the  material 
accounting  and  control  procedures 
required  by  §  75.21.  The  material  status 
report  must  include  a  computer- 
readable  Material  Balance  Report  and  a 
computer-readable  Physical  Inventory 
Listing  which  lists  all  batches  separately 
and  specifies  materia)  identification  and 
batch  data  for  each  batch.  When 
appropriate,  the  material  status  report 
must  be  accompanied  by  a  computer- 
readable  Concise  Note.  The  reports 
described  in  this  section  must  be 
prepared  and  submitted  in  accordance 
with  instructions  (NUREG/BR-0007, 
NUREG/BR-0006  and  NMMSS  Report 
D-24  "Personal  Computer  Data  Input  for 
NRC  Licensees").  Copies  of  these 
instructions  may  be  obtained  from  the 
U.S.  Nuclear  Regulatory  Commission, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Washington,  DC  20555- 
0001.  These  prescribed  computer- 
readable  formats  replace  the  DOE/NRC 
Forms  742,  742C.  and  740M  which  have 
been  submitted  in  paper  form. 


PART  150— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

15.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 

Authority:  Sec.  161.  66  Stat.  948,  as 
amended,  sec.  274.  73  Stat.  688  (42  U.S.C 
2201.  2021):  sec  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

Sections  150.3, 150.15, 150.15a,  150.31, 
150.32  also  issued  under  sees.  lle(2),  81,68 
Stat  923,  935,  as  ameiftled,  sees.  83,  84,  92 
Stat  3033.  3039  (42  U.S.C  2014e(2).  2111. 
2113,  2114).  Section  150.14  also  issued  under 
sec.  S3,  66  Stat.  930,  as  amended  (42  U.S.C 
2073).  Section  150.15  also  issued  under  sees. 
135,  141,  Pub.  L  97-425,  96  Stat  2232,  2241 
(42  U.S.C.  10155,  10161).  Section  150.17a 
also  issued  under  sec  122,  68  Stat.  939  (42 
U.S.C  2152).  Section  150.30  also  issued 
under  sec.  234,  83  Stat.  444  (42  U.S.C  2282). 

16.  In  §  150.16,  paragraph  (a)  is 
revised  to  read  as  follows:       ..'   '  • 

§  150.16    Submission  to  Commission  of 
nuclear  material  transfer  reports. 

(a)  Each  person  who  transfers  and 
each  person  who  receives  special 
nuclear  material  pursuant  to  an 
Agreement  State  license  shall  complete   ' 
and  submit  in  computer-readable  format 
Nuclear  Material  Transaction  Reports  in 
accordance  with  instructions  (NUREG/ 
BR-0006  and  NMMSS  Report  D-24 
"Personal  Computer  Data  Input  for  NRC 
Licensees")  whenever  transferring  or 
receiving  a  quantity  of  special  nuclear 
material  of  1  gram'  or  more  of  contained 
uranium-235,  uranium-233,  or 
plutonium.  Each  person  who  transfers 
this  material  shall  submit  in  accordance 
with  instructions  the  computer-readable 
format  promptly  after  the  transfer  takes 
place.  Each  person  who  receives  special 
nuclear  material  shall  submit  in 
accordance  with  instructions  the 
computer-readable  format  within  ten     - 
(10)  days  after  the  special  nuclear 
material  is  received.  Copies  of  the 
instructions  may  be  obtained  from  the 
U.S.  Nuclear  Regulatory  Commission, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Washington.  DC  20555- 
0001.  These  prescribed  computer- 
readable  formats  replace  the  DOE/NRC 
Form  741  which  have  been  previously 
submitted  in  paper  form. 
»•■*»* 

17.  In  §  150.17,  paragraph  (a)Js 
revised  to  read  as  follows: 

§  150.17    SutMTiission  to  Commission  of 
source  material  reports. 

(a)  Except  as  specified  in  paragraph 
(d)  of  this  section  and  §  150.17a,  each 
person  who,  pursuant  to  an  Agreement 
State  specific  license,  transfers  or 
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receives  or  adjusts  the  inventory  in  any 
manner  by  1  kilogram  or  more  of 
iiranium  or  thorium  source  material  of 
foreign  origin  or  who  imports  1 
kilogram  or  more  of  tu-anium  or  thorium 
source  material  of  any  origin  shall 
complete  and  submit  in  computer- 
readable  format  Nuclear  Material 
Transaction  Reports  in  accordance  with 
instructions  (NUREG/BR-0006  and 
NMMSS  Report  D-24  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  the  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Fuel  Cycle  Safety  and  Safeguards, 
Washington,  DC  20555-0001.  Each 
person  who  receives  the  material  shall 
submit  in  accordance  with  instructions 
the  computer-readable  format  within  ten 
(10)  days  after  the  material  is  received. 

Dated  at  Rockville.  MD,  this  7th  day  of 
Fuly,  1994. 

For  the  Nuclear  Regulatory  Cpmin  ission. 
lohn  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 
jFR  Doc.  94-16941  Filed  7-12-94;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1209 

RIN2700-AB70  "^ 

Boards  and  Committees  ' 

i 

AGENCY:  National  Aeronautics  and  i 

Space  Administration  (NASA).  j 

action:  Final  rule.  i 


SUMMARY:  NASA  is  amending  subpart 
1209.4,  "Inventions  and  Contributions 
Board,"  to  reflect  the  current 
organizational  structure.  This  regulation 
describes  the  functions,  authority,  and 
membership  of  the  NASA  Inventions 
and  Contributions  Board. 
EFFECTIVE  DATE:  June  26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Paul  A.  Curto,  202-358-2279. 
SUPPLEMENTARY  INFORMATION:  NASA 
pubhshed  14  CFR  Part  1209.  subpart 
1209.4,  on  January  31, 1986  (51  PR 
3945).  This  amendment  revises  section 
1209.403  to  make  an  organizational 
change  and  makes  editorial  corrections 
to  section  1209.402. 

Since  this  action  is  internal  and 
administrative  in  nature  and  does  not 
effect  existing  regulations,  no  public 
comment  period  is  required. 

NASA  has  determined  that  this 
regulation  does  not  constitute  a  major 
rule  for  the  purposes  of  Executive  Order 
12866,  and  it  wll  not  have  a  significant 
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receives  or  adjusts  the  inventory  in  any 
manner  by  1  kilograni  or  more  of 
uranium  or  thorium  source  material  of 
foreign  origin  or  who  imports  1 
kilogram  or  more  of  uranium  or  thorium 
source  material  of  any  origin  shall 
complete  and  submit  in  computer- 
readable  format  Nuclear  Material 
Transaction  Reports  in  accordance  with 
instructions  (NUREG/BR-0006  and 
NMMSS  Report  D-24  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  the  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Fuel  Cycle  Safety  and  Safeguards. 
Washington,  DC  20555-0001.  Each 
person  who  receives  the  material  shall 
submit  in  accordance  with  instructions 
the  computer-readable  format  wrlthin  ten 
(10)  days  after  the  material  is  received, 
•        *        *        *     ,    *  ■ 

Dated  at  Rockviile,  MD,  this  7th  day  of 
July,  1994. 

For  the  Nuclear  Regulatory  Commission. 
lohn  C.  Hoyle. 

Acting  Secretary  of  the  Commission . 
IFR  Doc.  94-16941  Filed  7-12-94;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1209 
RJN  270CMVB70 

Boards  and  Committees 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 


SUMMARY:  NASA  is  amending  subpart 
1209.4,  "Inventions  and  Contributions 
Board,"  to  reflect  the  current 
organizational  structure.  This  regulation 
describes  the  functions,  authority,  and 
membership  of  the  NASA  Inventions 
and  Contributions  Board. 
EFFECTIVE  DATE:  Jime  28.  1994. 
FOn  FURTHER  INFORMATION  CONTACT: 
Dr.  Paul  A.  Curto,  202-358-2279. 
SUPPLEMENTARY  INFORMATION:  NASA 
published  14  CFR  Part  1209.  subpart 
1209.4,  on  January  31. 1986  (51  FR 
3945).  This  amendment  revises  section 
1209.403  to  make  an  organizational 
change  and  makes  editorial  corrections 
to  section  1209.402. 

Since  this  action  is  internal  and 
administrative  in  nature  and  does  not 
effect  existing  regulations,  no  public 
comment  period  is  required. 

NASA  has  determined  that  this 
regulation  does  not  constitute  a  major 
rule  for  the  purposes  of  Executive  Order 
1 2866,  and  it  will  not  have  a  signiflcant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  1209 

Boards  and  committees.  Organizations 
and  functions  (Govermnent  agencies). 

PART  1209— BOARDS  AND 
COMMITTEES 

For  reasons  set  forth  in  the  Preamble. 
14  CFR  Part  1209.  subpart  1209.4,  is 
amended  as^ follows: 

Subpart  4 — Inventions  and 
Contributions  Board 

1 .  The  authority  citation  for  subpart 
1209.4  of  14  CFR  part  1209  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  2457(0  and  2458. 

2.  In  §  1209.402,  paragraph  (c)(1)  is 
revised  to  read  as  follows; 

§^1209.402    Responsibilities. 

•         •         •         »         « 

(c)  Monetary  awards  for  scientific  and 
technical  contributions.  (1)  Under  the 
authority  of  42  U.S.C.  2458  and 
pursuant  to  14  CFR  Part  1240.  the  Board 
will  receive  and  evaluate  each 
application  for  award  for  any  scientific 
or  technical  contribution  to  the 
Administration  which  is  determined  to 
have  significant  value  in  the  conduct  of 
aeronautical  and  space  activities,  will 
accord  each  applicant  an  opportunity 
for  a  hearing  upon  such  application,  and 
will  then  transmit  to  the  Administrator 
its  recommendation  as  to  the  amount  of 
the  monetary  award  and  terms  of  the 
award,  if  any,  to  be  made  for  such 
contribution. 


3.  §  1209.403  is  revised  to  read  as 
follows: 

§  1 209.403    Organizational  location. 

The  Board  is  established  within  the 
Office  of  Pohcy  Coordination  and 
International  Relations. 

Dated;  June  28. 1994. 
Daniel  S.  Goldin, 
Administrator. 

[FR  Doc.  94-16872  Filed  7-12-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco,  and 

Firearms 

27  CFR  Part  5 
RIN  1512-AB22 

Agreement  Between  the  United  States 
(US)  and  the  European  Union  (EU): 
Geographical  Designations 

AGENCY:  Bureau  of  Alcohol,  Tobacco, 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Interpretation  of  agency 
regulations. 


SUMMARY:  The  purpose  of  this  document 
is  to  inform  industry  members  and  the 
public  of  an  ATF  Ruling  implementing 
a  recently  negotiated  distilled  spirits 
agreement  between  the  United  States 
(US)  and  the  European  Union  (EU). 
DATES:  The  ATF  Ruling  reproduced  in 
this  document  became  effective  on  June 
9.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Brokaw,  Wine  and  Beer 
Branch.  (202)  927-8230. 

SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  a  bilateral  agreement,  the 
United  States  has  agreed  to  restrict, 
within  its  regulatory  framework  of  27 
CFR  5.22.  the  use  of  the  product 
designations  "Scotch  whisky,"  "Irish 
whisky /Irish  whiskey."  "Cognac." 
"Armagnac,"  "Calvados,"  and  "Brandy 
de  Jerez"  to  distilled  spirits  products 
produced  in  certain  Member  States  of 
the  EU.  Under  the  agreement,  the  EU 
agreed  to  restrict,  within  its  regulatory 
framework  of  Council  Regulation  (EU) 
No.  1576/89,  the  use  of  the  product 
designations  "Termessee  whisky/ 
Tennessee  whiskey,"  "Bourbon  whisky/ 
Bourbon  whiskey,"  and  "Bourbon"  to 
distilled  spirits  products  of  the  United 
States.  In  both  situations,  the  products 
remain  subject  to  all  of  the  labeling 
requirements  of  the  United  States  and 
the  EU,  respectively. 

In  implementing  the  bilateral 
agreement,  the  United  States  believes 
that  an  administrative  interpretation  of 
the  existing  regulations  is  sufficient  to 
afford  the  restrictive  recognition 
required  by  the  agreement  for 
"Armagnac."  "Calvados,"  and  "Brandy 
de  Jerez."  The  reference  to 
administrative  measures  in  the 
agreement  authorizes  the  ruling 
approach  for  implementing  the 
agreement. 

The  regulations  currently  provide 
restrictive  recognition  to  "Irish  whisky/ 
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Irish  whiskey,"  "S<|otch  whisky,"  and 
"Cocnac." 

The  ruling  will 
issue  of  the  ATF  biilletin 
exact  text  of  the 
the  information  an( 
industry  and  the 


I  pi  bl 
Drafting  Inforniati<  n 

The  principal  au 


Ih 


is  David  W.  Brokav 
Branch,  Bureau  of 
and  Fireanns. 


List  of  Subjects  in  l7  CFR  Part  5 

Advertising,  Con  ;umer 
Customs  duties  anc 
Labeling,  Liquors, 
containers. 

Authority:  26  U.S.( 
205. 


in  a  future 
.  The  full  and 
'  Ruling  follows  for 
reference  of  the 


ic. 


or  of  this  document 
Wine  and  Beer 
Alcohol,  Tobacco, 


protection, 
inspection.  Imports, 
Ijackaging  and 

5301.7805.  27  U.S.C. 


ATF  Ruling  94-5 

27  CFR  5.22(k)(3t  Class  11; 
geographical  design  ations. 

The  requirement^  in  27  CFR  5.22(k)(3) 
provide  that  geogra  ohical  names  that 
are  not  names  for  d  stinctive  types  of 
distilled  spirits,  anc  that  have  not 
become  generic,  shi  11  not  be  applied  to 
distilled  spirits  produced  in  any  other 
place  than  the  parti  cular  place  or  region 
indicated  in  the  nai  ne.  The  names 
"Armagnac,"  "Cahados,"  and  "Brandy 
de  Jerez"  are  geogrc phical  names  within 
section  5.22(kj(3)  at  id  shall  not  apply  to 
distilled  spirits  proi  'acts  other  than 
those  produced  in  t  le  particular  place 
or  region  indicated  yy  such  names. 
Further,  such  "Arm  ignac"  (France), 
"Calvados"  (France },  and  "Brandy  de 
Jerez"  (Spain)  must  be  produced  in 
accordance  with  thi  regulations  of  the 
European  Union  an  1  the  laws  of  the 
Member  States  in  w  lich  those  products 
originate. 

In  recent  negotiaf  ons  concluding  in 
an  exchange  of  lette  rs  between  the 
United  States  (US) « nd  European  Union 
(EU)  regarding  disti  led  spirits,  the  US 
agreed  to  restrict,  w  thin  its  regulatory 
framework  of  27  CF  ?  5.22  (or  equivalent 
successor  regulatior )  the  use  of  the 
product  designations  "Armagnac," 
"Calvados."  "Cognac."  "Brandy  de 
Jerez,"  "Irish  whisk  ^/Irish  whiskey," 
and  "Scotch  whiskj  "  to  distilled  spirits 
products  of  the  Mer  iber  States  of  the 
EU,  produced  in  coi  ipliance  with 
Council  Regulation  EU)  No.  1576/89 
and  with  the  laws  o  the  Member  States 
in  which  those  proc  ucts  originate. 
Further,  it  is  recogn  zed  that  these 
products  shall  conti  lue  to  be  subject  to 
ail  of  the  labeling  re  ^uirements  of  the 
US  for  products  imr  orted  into  the  US. 

In  like  manner,  th  3  EU  agreed  to 
restrict,  within  its  regulatory  framework 
of  Council  Regulatic  n  (EU)  No.  1576/89, 


Article  1 1  (or  equivalent  successor 
regulation),  the  use  of  the  product 
designations  "Bourbon,"  "Bourbon 
whisky /Bourbon  whiskey,"  and 
"Tennessee  whisky/Tennessee 
whiskey,"  to  distilled  spirits  products  of 
the  US,  produced  in  compliance  with 
the  laws  and  regulations  (27  CFR  5.22 
or  equivalent  successor  regulation)  of 
the  US.  Further,  it  is  recognized  that 
these  products  shall  continue  to  be 
subject  to  all  of  the  labeling 
requirements  of  the  EU  for  products 
imported  into  the  EU. 

The  names  "Cognac,"  "Irish  whisky/ 
Irish  whiskey,"  and  "Scotch  whisky" 
are  already  restricted  to  products  of 
France,  Republic  of  Ireland  or  in 
Northern  Ireland,  and  Scotland, 
respectively,  by  the  standard  of  identity 
regulations  for  distilled  spirits  in  27 
CFR  5.22. 

Section  5.22(k)(3)  of  the  distilled 
spirits  regulations  establishes  a  standard 
of  identity  for  products  having 
geographical  designations.  Under  this 
section,  geographical  names  that  are  not 
distinctive  types  of  distilled  spirits,  and 
that  have  not  become  generic,  shall  not 
be  applied  to  distilled  spirits  produced 
in  any  other  place  than  the  particular 
place  or  region  indicated  in  the  name. 

Held:  The  names  "Armagnac," 
"Calvados."  and  "Brandy  de  Jerez"  are 
geographical  designations  within 
section  5.22(k)(3)  and  shall  not  apply  to 
distilled  spirits  products  other  than 
those  produced  in  the  particular  place 
or  region  indicated  by  such  name. 
Further,  such  "Armagnac"  (France), 
"Calvados"  (France),  and  "Brandy  de 
Jerez"  (Spain)  must  be  produced  in 
accordance  with  regulations  of  the  EU 
and  the  laws  of  the  Member  States  in 
which  those  products  originate. 

Held  further:  "Armagnac," 
"Calvados,"  "Cognac,"  "Brandy  de 
Jerez,"  "Irish  whisky/Irish  whiskey," 
and  "Scotch  whisky"  imported  into  the 
US  shall  continue  to  be  subject  to  all  of 
the  labeling  requirements  for  distilled 
spirits  under  27  CFR  Part  5. 

July  6, 1994. 
Daniel  R.  Black, 

Acting  Director. 

jFR  Doc.  94-16940  Filed  7-12-94;  8:45  am) 
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Office  of  the  Secretary 

31  CFR  Parts  51  and  52 

agency:  Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  In  view  of  the  repeal  of  the 
Revenue  Sharing  Act,  31  CFR  Part  51, 
"Financial  Assistance  to  Local 


Governments,"  and  31  CFR  Part  52, 
"Antirecession  Fiscal  Assistance  to 
State,  Territorial  and  Local 
Governments^"  are  being  removed. 
EFFECTIVE  DATE:  July  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  P.  O'Malley,  Director, 
Management  Programs  Directorate, 
Room  6100,  Treasury  Annex,  1500 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220.  Telephone  Number:  (202) 
622-0510. 

SUPPt.EMENTARY  INFORMATION:  Title  XIV 
of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  Pub.  L.  99- 
272  (COBRA),  provided  for  the  repeal  of 
the  Revenue  Sharing  Act  (31  U.S.C. 
6701-6724)  effective  October  18, 1986. 
The  operations  of  the  Office  of  Revenue 
Sharing  ceased  on  the  last  day  of  Fiscal 
Year  87. 

Therefore,  in  accordance  with 
Treasury  Order  101-17, 
"Disestablishment  of  the  Office  of 
Revenue  Sharing  and  Reorganization  of 
Domestic  Finance  Functions,"  dated 
March  24. 1987,  which  delegated 
authority  for  the  orderly 
disestablishment  of  the  Office  of 
Revenue  Sharing,  31  CFR  Part  51. 
"Financial  Assistance  to  Local 
Governments."  and  31  CFR  Part  52, 
"Antirecession  Fiscal  Assistance  to 
State,  Territorial  and  Local 
Governments,"  are  removed. 

Dated:  June  29.  1994. 
George  Muiioz, 

Assistant  Secretary  (Management)/Chief 
|FR  Doc.  94-16987  Filed  7-12-94;  8:45  am) 
BILUNG  CODC  4810-2S-P 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 

RIN  1840-AA96 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations;  correction. 

SUMMARY:  This  docimient  corrects  errors 
in  the  final  regulations  for  the  Federal 
Family  Education  Loan  Program 
published  in  the  Federal  Register  on 
May  17, 1994  (59  FR  25744).  The 
document  published  on  May  17, 1994 
contained  various  corrections  and 
technical  changes  to  the  final 
regulations  published  on  December  1 8, 
1992  (57  FR  60280).  However,  several 
amendments  included  in  the  May  17, 
1 994  document  did  not  reflect  the 
publication  of  intervening  amendments. 
This  dociunent  therefore  corrects  the 
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May  17, 1994  final  regulations  by 
removing  these  amendments. 
EFFECTIVE  DATE:  This  correction  is 
effective  May  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Moran  or  Patricia  Beavan,  Policy 
Section,  Loans  Branch,  Policy 
Development  Division,  Policy,  Training, 
and  Analysis  Service,  De{>artinent  of 
Education,  400  Maryland  Avenue  SW.. 
(room  4310.  ROB-3)  Washington,  DC 
20202.  Telephone  202-708-8242. 
Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Dated:  July  7. 1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

The  following  corrections  are  made  in 
FR  Doc.  94-11656,  published  on  May  17. 
1994  (59  FR  25744): 

1.  On  page  25745,  columns  2  and  3.         ' 
the  amendments  to  §  682.202  in  item  7 
are  removed. 

2.  On  page  25746,  column  3,  the 
amendments  to  §  682.402  in  item  1 7  are 
removed.  i 

3.  On  page  25747,  colunm  1.  in  the 
amendments  to  §  682.410  in  item  20, 
remove  ";  in  paragraph  (b)(6)(iii)(A) 
before  the  semicolon,  add  ',  unless  the 
notice  was  previously  sent  pursuant  to 
paragraph  (b)(5)(ii)  of  this  section'  '. 

4.  On  page  25747,  column  2,  the 
amendments  to  §  682.413  in  item  22  are 
removed. 

|FR  Doc.  94-16904  Filed  7-12-94:  8:45  am) 
BILUNQ  COOE  4000-01-P 


POSTAL  SERVICE 

39  CFR  Part  266 

Revision  of  Regulations  To  Exempt 
Privacy  Act  Systems  of  Records 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  Postal  Service  regulations 
exempt  certain  systems  of  records  that 
it  maintains  fi-om  certain  provisions  of 
the  Privacy  Act.  This  rule  does  not  alter 
past  application  of  exemptions  but 
merely  provides  an  explanation  of  the 
reasons  for  applying  specific 
exemptions  to  certain  systems  of 
recoras. 

EFFECTIVE  DATE:  July  13.  1994 
FOR  FURTHER  MFORMATKM  CONTACT: 
Betty  Shwiff.  Records  Officer.  (202) 
268-2924. 
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May  17, 1994  final  regulations  by 
removing  these  amendments. 
EFFECTIVE  DATE:  This  correction  is 
eflectiveMay  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Moran  or  Patricia  Beavan,  Policy 
Section.  Loans  Branch,  Policy 
Development  Division,  Policy,  Training, 
and  Analysis  Ser\ice,  De{>arUnent  of 
Education.  400  Maryland  Avenue  SW.. 
(room  4310,  ROB-3)  Washington,  DC 
20202.  Telephone  202-708-8242. 
Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Dated:  July  7. 1994.  | 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

The  following  corrections  are  made  in 
FR  Doc.  94-11656,  published  on  May  17. 
1994  (59  FR  25744): 

1.  On  page  25745,  colimms  2  and  3, 
the  amendments  to  §  682.202  in  item  7 
are  removed. 

2.  On  page  25746,  column  3,  the 
amendments  to  §  682.402  in  item  17  are 
removed. 

3.  On  page  25747,  colimon  1,  in  the 
amendments  to  §  682.410  in  item  20, 
remove  ";  in  paragraph  (b)(6)(iii){A) 
before  the  semicolon,  add  ',  unless  the 
notice  was  previously  sent  pursuant  to 
paragraph  (b)(5)(ii)  of  this  section'  '. 

4.  On  page  25747.  column  2.  the 
amendments  to  §  682.413  in  item  22  are 
lemoved. 

(FR  Doc.  94-16904  Filed  7-12-94:  8:45  am] 
BILUNQ  CODE  4000-01-P 


POSTAL  SERVICE 

39CFRPart266 

Revision  of  Regulations  To  Exempt 
Privacy  Act  Systems  of  Records 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  Postal  Service  regulations 
exempt  certain  systems  of  records  that 
it  maintains  from  certain  provisions  of 
the  Privacy  Act.  This  rule  does  not  alter 
past  application  of  exemptions  but 
merely  provides  an  explanation  of  the 
reasons  for  applying  specific 
exemptions  to  certain  systems  of 
recoras. 

EFFECTIVE  DATE:  July  13.  1994. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Betty  Shwiff.  Records  Officer,  (202) 
268-2924. 


SUPPLEMENTARY  INFORMATION:  Postal 
Service  regulations  (39  CFR  266.9) 
exempt  certain  systems  of  records  from 
specific  provisions  of  the  Privacy  Act. 
TTiis  rule  amends  those  regulations  to 
include  the  reasons  for  applying  the 
exemptions.  Those  reasons  were  stated 
in  the  preamble  of  the  notice  of 
proposed  rulemaking  at  the  time  the 
Postal  Service  adopted  the  exemptions. 
40  FR  37227  (August  26. 1975). 

The  proposed  rule  with  invitation  to 
comment  was  pubUshed  in  the  Federal 
Register.  59  FR  17749  (April  14. 1994). 
No  comments  were  received. 

List  of  Subjects  in  39  CFR  Part  266 

Privacy. 

For  the  reasons  set  out  in  this 
document,  the  Postal  Service  amends 
part  266  of  39  CFR  as  follows: 

PART  26&-PRIVACY  OF 
INFORMATION 

1.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401:  5  U.S.C  552a 

2.  Section  266.9  is  revised  to  read  as 
follows: 

§266.9    Exemptions. 

(a)  Subsections  552a(j)  and  (k)  of  title 
5.  U.S.C.  empower  the  Postmaster 
General  to  exempt  systems  of  records 
meeting  certain  criteria  &x>m  various 
other  subsections  of  section  552a.  With 
respect  to  systems  of  records  so 
exempted,  nothing  in  this  part  shall 
require  compUance  with  provisions 
hereof  implementing  any  subsections  of 
section  552a  from  which  those  systems 
have  been  exempted. 

(b)  At  paragraph  (b)(1)  of  this  section 
is  a  sunmiary  of  the  Act's  provisions  for 
which  exemption  is  claimed  pursuant 
to,  and  to  the  extent  permitted  by, 
subsections  552a(j)  and  (k)  of  title  5. 
U.S.C,  for  some  systems  of  records. 
Paragraphs  (b)(2)  through  (6)  of  this 
section  identify  the  exempted  systems 
of  records,  the  exemptions  appUed  to 
each,  and  the  reasons  for  the 
exemptions: 

(1)  Explanation  of  the  Act's  provisions 
for  which  an  exemption  is  claimed  in 
the  systems  discussed  below,  (i) 
Subsection  (c)(3)  requires  an  agency  to 
make  available  to  the  individual  named 
in  the  records  an  accounting  of  each 
disclosure  of  records. 

(ii)  Subsection  (c)(4)  requires  an 
agency  to  inform  any  person  or  other 
agency  to  which  a  record  has  been 
disclosed  of  any  correction  or  notation 
of  dispute  the  agency  has  made  to  the 
record  in  accordance  with  subsection 
(d)  of  the  Act. 


(iii)  Subsection  (d)(l)-(4)  requires  an 
agency  to  permit  an  individual  to  gain 
access  to  records  about  the  individual, 
to  request  amendment  of  such  records, 
to  request  a  review  of  an  agency 
decision  not  to  amend  such  records,  and 
to  provide  a  statement  of  disagreement 
about  a  disputed  record  to  be  filed  and 
disclosed  with  the  disputed  record 

(iv)  Subsection  (e)(1)  requires  an 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  required  by 
statute  or  executive  order  of  the 
President. 

(v)  Subsection  (e)(2j  requires  ar 
agency  to  collect  information  lo  the 
greatest  extent  practicable  directly  from 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
federal  programs. 

(vi)  Subsection  (e)(3)  requires  an 
agency  to  inform  each  person  whom  n 
asks  to  supply  information  of  the 
authority  under  which  the  information 
is  sought,  the  purposes  for  which  the 
information  will  be  used,  the  routine 
uses  that  may  be  made  of  the 
information,  whether  disclosure  is 
mandatory  or  voluntary,  and  the  effects* 
of  not  providing  the  information. 

(vii)  Subsection  (e)(4)  (G)  and  (H) 
requires  an  agency  to  publish  a  Federal 
Register  notice  of  its  procedures 
whereby  an- individual  can  be  notified 
upon  request  whether  the  system  of 
records  contains  information  about  the 
individual,  how  to  gain  access  to  any 
record  about  the  individual  contained  in 
the  system,  and  how  to  contest  its 
content. 

(viii)  Subsection  (e)(5)  requires  an 
agency  to  maintain  its  records  with  such 
accuracy,  relevance.  timeUness,  and 
completeness  as  is  reasonably  necessary 
to  ensure  fairness  to  the  individual  in 
making  any  determination  about  the 
individual. 

(ix)  Subsection  (e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  any 
record  on  such  individual  is  made 
available  to  any  person  under 
compulsory  legal  process  when  such 
process  becomes  a  matter  of  public 
record. 

(x)  Subsection  (f)  requires  an  agency 
to  establish  procedures  whereby  an 
individual  can  be  notified  upon  request 
if  any  system  of  records  named  by  the 
individual  contains  a  record  pertaining 
to  the  individual,  obtain  access  to  the 
record,  and  request  amendment. 

(xi)  Subsection  (g)  provides  for  civil 
remedies  if  an  agency  fails  to  comply 
with  the  access  and  amendment 
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provisions  of  subsections  (d)(1)  and 
(d)(3),  and  with  oth#r  provisions  of  the 
Act,  or  any  rule  promulgated 
thereunder,  in  such  |a  way  as  to  have  an 
adverse  effect  on  anjindividual. 

(xii)  Subsection  (ip)  requires  an 
agency  to  cause  the  tequirements  of  the 
Act  to  be  applied  to  a  contractor 
operating  a  system  of  records  to 
accomphsh  an  agency  function. 

(2)  Inspection  He(^uirements — 
Investigative  File  Syitem.  USPS  080.010; 
inspection  Requirements — Mail  Cover 
Pmgram,  USPS  0801)20.  These  systems 
of  records  are  exem]  it  from  5  U.S.C. 
552a  (c)  (3)  and  (4),  d)(lH4),  (e)(lH3). 
le)(4)  (G)  and  (H),  (e  (5)  and  (8),  (f),  (g). 
and  (m).  The  reason  i  for  exemption 
follow: 

(i)  Disclosure  to  tl  e  record  subject 
pursuant  to  subsectiDns  (c)(3),  (c)(4),  or 
(d)(l)-(4)  could  (A)  Alert  subjects  that 
they  are  targets  of  ai  investigation  or 
mail  cover;  (B)  alert  subjects  of  the 
nature  and  scope  of  the  investigation, 
and  of  evidence  obti  ined;  (C)  enable  the 
subject  of  an  investi  >ation  to  avoid 
detection  or  appreht  nsion;  (D)  subject 
confidential  sources ,  witnesses,  and  law 
enforcement  person  lel  to  harassment  or 
intimidation  if  theirlidentities  were 
released  to  the  targe|  of  an  investigation; 
(E)  constitute  unwar  ranted  invasions  of 
the  personal  privac]i  of  third  parties 
who  are  involved  in  a  certain 
investigation;  (F)  intimidate  potential 
witnesses  and  cause  them  to  be 
reluctant  to  offer  inf  srmation;  (G)  lead 
to  the  improper  infli  lencing  of 
witnesses,  the  destniction  or  alteration 
of  evidence  yet  to  b€  discovered,  the 
fabrication  of  testimony,  or  the 
compromising  of  cla  ssified  material; 
and  (H)  seriously  im  aede  or 
compromise  law  enl  jrcenient,  mail 
cover,  or  backgrounc  investigations  that 
might  involve  law  ei  iforcement  aspects 
as  a  result  of  the  aba  t:e. 

(ii)  Application  of  subsections  (e)(1) 
and  (e)(5)  is  impract  cal  because  the 
relevance,  necessity,  or  correctness  of 
specific  information  might  be 
establi.shed  only  afte  r  considerable 
analysis  and  as  the  i  ivestigation 
progresses.  As  to  rel  tvance  (subsection 
(e)(1)),  effective  law  fenforcement 
requires  the  keeping  of  information  not 
relevant  to  a  specific  Postal  Service 
investigation.  Sucn  i  oformation  may  be 
kept  to4provide  leadi  for  appropriate 
law  enforcement  an<  to  establish 
patterns  of  activity  tkat  mighc  relate  to 
the  jurisdiction  of  tfa  3  Postal  Inspection 
Service  and/or  other  agencies.  As  to 
accuracy  (subsection  (e)(5)),  the 
correctness  of  records  sometimes  can  be 
established  only  in  a  court  of  law. 

(iii)  Application  ol  subsections  (e)(2) 
and  (e)(3)  would  req  lire  collection  of 


information  directly  from  the  subject  of 
a  potential  or  ongoing  investigation.  The 
subject  would  be  put  on  alert  that  he  or 
she  is  a  target  of  an  investigation  or  mail 
cover,  enabling  avoidance  of  detection 
or  apprehension,  thereby  seriously 
compromising  law  enforcement,  mail 
cover,  or  background  investigations 
involving  law  enforcement  aspects. 
Moreover,  in  certain  circumstances  the 
subject  of  an  investigation  is  not 
required  to  provide  information  to 
investigators,  and  information  must  be 
collected  from  other  sources. 

(iv)  The  requirements  of  subsections 
(e)(4)(G)  and  (H),  and  (f)  do  not  apply 
because  this  system  is  exempt  from  the 
individual  access  and  amendment 
provisions  of  subsection  (d). 
Nevertheless,  the  Postal  Service  has 
published  notice  of  its  notification, 
access,  and  contest  procedures  because 
access  is  appropriate  in  some  cases. 

(v)  Application  of  subsection  (e)(8) 
could  prematiu^ly  reveal  an  ongoing 
criminal  investigation  to  the  subject  of 
the  investigation. 

(vi)  The  provisions  of  subsection  (g) 
do  not  apply  because  exemption  from 
the  provisions  of  subsection  (d)  renders 
the  provisions  on  suits  to  enforce 
subsection  (d)  inapplicable. 

(vii)  If  one  of  these  systems  of  records 
is  operated  in  whole  or  in  part  by  a 
contractor,  the  exemptions  claimed 
herein  shall  remain  applicable  to  it 
(subsection  (m)). 

(3)  Personnel  Records — 
Preemployment  Investigation  Records, 
USPS  120.110;  Personnel  Records- 
Postmaster  Selection  Program  Records, 
USPS  120.130.  These  systems  of  records 
are  exempt  from  5  U.S.C.  552a(d)(l)-(4) 
and  (e)(1)  to  the  extent  that  information 
in  the  system  is  subject  to  exemption 
under  5  U.S.C.  552afk)(5)  as  relating  to 
the  identity  of  a  source  who  furnished 
information  to  the  government  in 
confidence  as  a  part  of  an  investigation 
conducted  solely  for  the  purpose  of 
determining  suitabiUty,  eligibility,  or 
quahfications  of  an  individual  for 
employment.  The  reasons  for  exemption 
follow: 

(i)  Ehuing  its  investigation  and 
evaluation  of  an  applicant  for  a  position, 
the  Postal  Service  contacts  individuals 
vi^ho,  without  an  assurance  of 
anonymity,  would  refuse  to  provide 
information  concerning  the  subject  of 
the  investigation.  If  a  record  subject 
were  given  access  pursuant  to 
subsection  (d)(l)-(4),  the  promised 
confidentiahty  would  be  breached  and 
the  confidential  source  would  be 
identified.  The  result  would  be 
restriction  of  the  free  flow  of 
information  vital  to  a  determination  of 
an  individual's  qualifications  and 


suitability  for  appointment  to  or 
continued  occupancy  of  his  position. 

(ii)  In  collecting  information  for 
investigative  and  evaluative  purposes,  it 
is  impossible  to  determine  in  advance 
what  information  might  be  of  assistance 
in  determining  the  qualifications  and 
suitability  of  an  individual  for 
appointment.  Information  that  seems 
irrelevant,  when  linked  with  other 
information,  can  sometimes  provide  a 
composite  picture  of  an  individual  tha< 
assists  in  determining  whether  that 
individual  should  be  appointed  to  or 
retained  in  a  position.  For  this  reason, 
exemption  from  subsection  (e)(1)  is 
claimed. 

(4)  Personnel  Records — Personnel 
Research  and  Test  Validation  Records, 
USPS  120.120;  Personnel  Records- 
Career  Development  and  Training 
Records,  USPS  120.152.  These  systems 
of  records  are  exempt  from  5  U.S.C. 
552a(d)(lH4).  (e)(4)(G)  and  (H),  and  (0 
to  the  extent  that  information  in  the 
system  is  subject  to  exemption  piu^uant 
to  5  U.S.C.  552a(k)(6)  as  relating  to  the 
compromise  of  the  objectivity  or 
fairness  of  the  testing  or  examination 
process.  The  reasons  for  exemption 
follow: 

(i)  These  systems  contain  questions 
and  answers  to  standard  testing 
materials,  the  disclosure  of  \^ch 
would  compromise  the  fairness  of  the 
future  use  of  these  materials.  It  is  not 
feasible  to  develop  entirely  new 
examinations  after  each  administration 
as  would  be  necessary  if  questions  or 
answers  were  available  for  inspection 
and  copying.  Consequently,  exemption 
from  subsection  (d)  is  claimed. 

(ii)  The  requirements  of  subsections 
(e)(4)(G)  and  (H),  and  (f)  do  not  apply  to 
these  systems  for  which  exemption  fr^m 
subsection  (d)  of  the  Act  has  been 
claimed.  Nevertheless,  the  Postal 
Service  has  published  notice  of  its 
notification,  access,  and  contest 
procedures  because  access  to  system 
records  that  do  not  compromise  the 
objectivity  or  fairness  of  the  testing 
examination  process  is  appropriate  in 
some  cases. 

(5)  Personnel  Records — Recruiting, 
Examining,  and  Appointment  Records. 
USPS  120.151.  This  system  is  exempt 
fitjm  5  U.S.C.  552a(d){l)-(4),  (e)(1), 
(e)(4)(G)  and  (H),  and  (f)  to  the  extent 
that  information  in  the  system  is  subject 
to  exemption  pursuant  to  5  U.S.C. 
552a(k)(5)  as  relating  to  the  identity  of 

a  source  who  has  furnished  information 
to  the  government  in  confidence  as  part 
of  an  investigation  conducted  solely  for 
the  purpose  of  determining  suitability, 
ehgibiUty,  or  qualifications  of  an 
individual  for  employment;  and  to 
exemption  pursuant  to  subsection  5 
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U.S.C.  552a(k)(6)  as  relating  to  the 
compromise  of  the  objectivity  or 
fairness  of  the  testing  or  examination 
process.  The  reasons  for  exemption 
follow: 

(i)  To  the  extent  that  information  in 
this  system  is  subject  to  exemption 
pursuant  to  5  U.S.C.  552a{k)(5), 
appUcation  of  the  provisions  at 
subsection  (d)(l)-(4)  would  reveal  to  the  "i 
apphcant  whose  suitability  is  being  ] 

investigated  the  identity  of  individuals  i 
who  supplied  information  imder  a  ( 

promise  of  anonymity.  As  a  result,  the  j 
Postal  Service's  promise  of  j 

confidentiality  would  be  breached,  its  ( 
ability  to  obtain  information  in  the  j 

future  would  be  diminished,  and  the  i 

information  source  could  be  subjected 
to  harassment  by  the  applicant.  To  the        ( 
extent  that  information  in  this  system  is     i 
subject  to  exemption  piu^uant  to  5  < 

U.S.C.  552a{k)(6),  the  requirements  of  \ 
the  exemption  at  subsection  (d)(l)-(4|  j 
and  the  reasons  for  exempting  i 

information  relating  to  the  compromise      j 
of  the  objectivity  or  fairness  of  tiie 
testing  or  examination  process  are  the 
same  as  those  given  in  paragraph 
{b)(5)(i)  of  this  section. 

(ii)  The  reasons  for  exempting  this 
system  of  records  from  subsection  (e)(1) 
are  the  same  as  those  given  in  paragraph 
(b)(4)(ii)  of  this  section. 

(iii)  The  requirements  of  subsections 
(e)  (4)  (G)  and  (H),  and  (f)  do  not  apply 
to  this  system  for  which  exemption  from 
subsection  (d)  of  the  Act  has  been 
claimed.  Nevertheless,  the  Postal 
Service  has  pubfished  notice  of  its 
notification,  access,  and  contest 
procediuBS  because  access  to  system 
records  that  do  not  compromise  the 
objectivity  or  fairness  of  the  testing  or 
examination  process  or  reveal  the 
identity  of  a  confidential  is  appropriate 
in  some  cases. 

(6)  Equal  Employment  Opportunity— 
EEO  Discrimination  Complaint 
Investigations,  USPS  030.010.  This 
system  is  exempt  from  5  U.S.C.  552a(d) 
(l)-(4).  (e)  (4)  (G)  and  (H),  and  (f)  to  the 
extent  that  information  in  the  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a(k)(2)  as  material  compiled 
for  law  enforcement  purposes  and 
subsection  (k)(5)  as  relating  to  the 
identity  of  a  source  who  has  furnished 
information  to  the  government  in 
confidence  as  a  part  of  an  investigation 
conducted  solely  for  the  purpose  of 
determining  suitabifity,  eligibility,  or 
qualifications  of  an  individual  for 
employment.  The  reasons  for  exemption 
follow. 

(i)  To  the  extent  that  information  in 
this  system  is  subject  to  exemption 
pursuant  to  5  U.S.C.  552a(k)(2), 
appUcation  of  the  requirements  of  the 
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U.S.C.  S52a(k)(6)  as  relating  to  the 
compromise  of  the  objectivity  or 
fairness  of  the  testing  or  examination 
process.  The  reasons  for  exemption 
follow: 

(i)  To  the  extent  that  information  in 
this  system  is  subject  to  exemption 
pursuant  to  5  U.S.C.  552a{k)(5), 
application  of  the  provisions  at 
subsection  (d)(l)-{4)  would  reveal  to  the 
applicant  whose  suitability  is  being 
investigated  the  identity  of  individuals 
who  supplied  information  under  a 
promise  of  anonymity.  As  a  result,  the 
Postal  Service's  promise  of 
confidentiaUty  would  be  breached,  its 
ability  to  obtain  information  in  the 
future  would  be  diminished,  and  the 
information  source  could  be  subjected 
to  harassment  by  the  applicant.  To  the 
extent  that  information  in  this  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a(k)(6).  the  requirements  of 
the  exemption  at  subsection  (d)(lH4| 
and  the  reasons  for  exempting 
information  relating  to  the  compromise 
of  the  objectivity  or  fairness  of  ihe 
testing  or  examination  process  are  the 
same  as  those  given  in  paragraph 
{b)(5)(i)  of  this  section. 

(ii)  The  reasons  for  exempting  this 
system  of  records  from  subsection  (e)(1) 
are  the  same  as  those  given  in  paragraph 
(b)(4)(ii)  of  this  section. 

(iii)  The  requirements  of  subsections 
(e)  (4)  (G)  and  (H),  and  (f)  do  not  apply 
to  this  system  for  which  exemption  from 
subsection  (d)  of  the  Act  has  been 
claimed.  Nevertheless,  the  Postal 
Service  has  published  notice  of  its 
notification,  access,  and  contest 
procedures  because  access  to  system 
records  that  do  not  compromise  the 
objectivity  or  fairness  of  the  testing  or 
examination  process  or  reveal  the 
identity  of  a  confidential  is  appropriate 
in  some  cases. 

(6)  Equal  Employment  Opportunity— 
EEO  Discrimination  Complaint 
Investigations,  USPS  030.010.  This 
system  is  exempt  from  5  U.S.C.  552a(d) 
(l)-{4).  (e)  (4)  (G)  and  (H),  and  (f)  to  the 
extent  that  information  in  the  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a(k)(2]  as  material  compiled 
for  law  enforcement  purposes  and 
subsection  {k}(5)  as  relating  to  the 
identity  of  a  source  who  has  furnished 
information  to  the  government  in 
confidence  as  a  part  of  an  investigation 
conducted  solely  for  the  purpose  of 
determining  suitabihty,  ehgibility.  or 
qualifications  of  an  individual  for 
employment.  The  reasons  for  exemption 
follow. 

(i)  To  the  extent  that  information  in 
this  system  is  subject  to  exemption 
pursuant  to  5  U.S.C.  552a(k)(2), 
application  of  the  requirements  of  the 


exemption  at  subsection  (d)(l)-{4) 
would  cause  disruption  of  enforcement 
of  the  laws  relating  to  equal 
employment  opportunity  (EEO).  To  the 
extent  that  information  in  this  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a(k)(5),  application  of  the 
provisions  at  subsection  (d)(l)-(4) 
would  reveal  to  the  EEO  complainant 
the  identity  of  individuals  who  supplied 
information  under  a  promise  of 
anonymity.  It  is  essential  to  the  integrity 
of  the  EEO  complaint  system  that 
information  collected  in  the 
investigative  process  not  be  prematurely 
disclosed  and  that  udtnesses  be  free 
from  restraint,  interference,  coercion,  or 
reprisal. 

(ii)  The  requirements  of  subsections 
(e)  (4)  (G)  and  (H).  and  (f)  do  not  apply 
to  this  system  for  which  exemption  from 
subsection  (d)  of  the  Act  has  been 
claimed.  Nevertheless,  the  Postal 
Service  has  published  notice  of  its 
notification,  access,  and  contest 
procedures  because  access  to  system 
records  that  do  not  compromise  the 
investigative  process  or  reveal  the 
identity  of  confidential  sources  is 
appropriate  in  some  cases. 
Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
IFR  Doc.  94-16875  Filed  7-12-94:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

PP  8F3607/R2071;  FRL-4900-3] 

RIN  2070-AB78 

Pesticide  Tolerances  for  Glufosinate 
Ammonium 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule.  

SUMMARY:  This  document  establishes 
time-Umited  tolerances  for  residues  of 
the  herbicide  glufosinate  ammonium 
(ammonium  DL-homoalanine-4-yl- 
(methyl  phosphinate)]  and  its 
metabolite,  3-methylphosphinico- 
propionic  acid,  in  or  on  raw  agricultural 
commodities  (RAC's)  apples  and  grapes 
at  0.05  part  per  million  (ppm)  and  tree 
nuts  group  (except  almonds)  at  0.1  ppm. 
Hoechst  Celanese  Corp.  (now  AgrEvo) 
requested  these  tolerances  in  petitions 
submitted  to  EPA. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  July  13, 1994.  The 
tolerances  will  expire  Jiily  13, 1999 
ADDRESSES:  Written  objections, 
identified  bv  the  document  control 


number,  [PP  8F3607/R2071J.  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency.  Rm, 
M3708.  401  M  St.,  SW.,  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  I.  Miller,  Product  Manager  (PM) 
23,  (7505C),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm 
237,  CM  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA  22202,  (703)-305-7830. 
SUPPLEMENTARY  INFORMATJON:  In  the 
Federal  Register  of  May  25. 1988  (53  FR 
18897),  EPA  issued  a  notice  announcing 
that  Hoechst  Celanese  Corp..  Route  202- 
208  North,  Sommerville.  NJ  08878.  had 
submitted  a  pesticide  petition  (PP 
8F3607)  proposing  to  amend  40  CFR 
part  180  by  estabfishing  a  regulation 
pursuant  to  section  408  of  the  Federal 
Food,  Drug  and  Cosmetic  Act.  21  U.S.C. 
346a.  to  permit  the  residues  of  the 
herbicide  monoammonium  2-amino-4- 
(hydroxymethylphosphinyl)-butanoate 
(expressed  as  2-amino-4- 

(hydroxymethylphosphinyl)-butanojc 
acid)  and  3- 

methylphosphinicopropionic  acid 
(expressed  as  2-amino-4- 
(hydroxymethylphosphinyl)-biitanoic 
acid),  in  or  on  soybean  seed,  apples, 
grapes,  field  com  (grain,  forage,  silage, 
and  fodder),  and  nuts  at  0.05  ppm  and 
almond  hulls  at  0.50  ppm.  This  petition 
was  assigned  the  number  8F3607.  The 
proposed  analytical  method  for 
determining  residues  was  high-pressure 
liquid  chromatography. 

There  were  no  comments  of  request 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing. 

The  petitioner  subsequently  amended 
the  petition  by  withdrawing  the 
tolerance  proposal  for  residues  of  the 
active  ingredient  and  its  metabolite  in  or 
on  soybean  seed,  field  com  grain,  field 
com  forage,  field  com  silage,  and  field 
com  fodder.  Since  this  revision 
decreases  the  pesticide  burden  on  the 
environment,  it  was  not  published  for 
comment. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data  hsted 
below  were  considered  in  support  of 
these  tolerances. 

1.  A  battery  of  acute  toxicity  studies 
placing  technical  glufosinate- 
ammonium  in  Toxicity  Categories  II  and 
III. 

2.  A  90-day  feeding  study  in  rats  at 
dietary  intakes  of  0.  0.52.  4.1,  32.  or  263 
mg/kg/day  with  a  no-observed-effect 
level  (NOEL)  of  4.1  mg/kg/day.  The 
lowest-observed-effect  level  (LOEL)  was 
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established  at  32  ipg/kg/day  based  rai 
increased  absohita  and  relative  kidney 
weights. 

3.  A  90-day  feectng  study  in  mice  at 
dietary  intakes  of  0. 16.6,  67.1,  or  278 
mg/kg/day  with  a  NOEL  of  16.6  mg/kg/ 
day  and  a  LOEL  of  67.1  mg/kg/day 
based  on  increased  absolute  and  relative 
liver  weights  (both  sexes)  and  an 
increase  in  senun  potassium  levels 
(males).  . 

4.  Three  teratolqgy  studies  in  rats  at 
doses  from  0.5  to  350  mg/kg/day  with 
no  teratogenic  effects  occurring  up  to 
and  including  250  mg/kg/day.  A  NOEL 
for  developmental  toxicity  was  2.24  mg/ 
kg/day,  based  upo|>  an  increase  in  the 
incidence  of  dilated  renal  pelvis  with 
bydroureter  in  the  fetuses  at  10  mg/kg/ 
day.  The  maternal  NOEL  was  also  2.24 
mg/kg/day.  I 

3.  A  teratology  shidy  in  rabbits  at 
doses  of  0.  2,  6.3.  or  20  mg/kg/day  with 
no  teratogenic  effects  occurring  up  to 
and  including  20  qig/kg/day,  and  a 
maternal  NOEL  of  6.3  mg/kg/day  and  a 
developmental  NCfeL  of  20  mg/kg/day, 
the  highest  dose  te$ted. 

6.  A  two-generation  reproduction 
study  in  rats  at  dieiary  concentrations  of 
0,  40. 120.  or  360  ppm  with  a  NOEL  for 
reproductive  effecqB  at  120  ppm 
(equivalent  to  12  mg/kg/day)  based 
upon  reduced  number  of  pups  in  the 
high  dose  group.  TJie  NOEL  far  parental 
toxicity  was  also  1{0  ppm  based  upon 
increased  kidney  vreights  in  the  high- 
dose  group. 

"   " '  '    g  study  in  dogs 
8.5  mg/kg/day.  The 
day  based  upon 
e  and  one  female 


7.  A  12-month 
at  doses  of  0,  2.  5. 
NOEL  was  5.0  mg/ 
the  death  of  one 

dog  at  8.5  mg/kg/day  with  no  other 
treatment-related  toxicity. 

8.  A  mouse  carcinogenicity  study  at 
doses  of  0.  2.8,  lO.i,  or  22.7  mg/kg/day 
in  males  and  0.  4.2|  16.2,  or  64.0  mg/kg/ 
day  in  females  for  104  weeks  with  no 

observed  under  the 
idy  up  to  and 
/day  and  a  systemic 
|6.2  for  males  and 
females,  respectively,  based  on  the  dose- 
related  increase  in  mortality. 

9.  A  chronic  feeciing/carcinogenicity 
study  in  rats  at  dietary  doses  of  0,  2.5, 
8.8,  or  31.5  mg/kg/^ay  (males)  and  0. 
2.4,  8.2.  or  28.7  mg(kg/day  (females) 
with  a  NOEL  of  2.1  mg/kg/day  for 
systemic  effects  ba;  ed  on  an  increase  in 
mortality  rate  in  feiaales  at  the  two 
higher  doses.  There  were  no  treatment- 
related  carcinogeni :  effects  at  any  dose 
level. 

10.  Acceptable  st  idies  on  gene 
mutation  (Salmonella,  E.  coli,  and 
mouse  lymphoma  assays),  structural 


carcinogenic  effect^ 
conditions  of  the '. 
including  64  mg 
NOEL  of  10.8  and 


chromosomal  aberr  ition  [in  vivo 


micronucleus  assaj 


in  mice),  and  other 


genotoxic  effects  (unscheduled  DNA 
synthesis  assay  with  rat  hepatocytes) 
yielded  negative  results. 

11.  Pharmacokinetic  and  metabolism 
studies  which  indicated  that 
approximately  80  to  90  percent  of  the 
orally  administered  dose  of  glufosinate 
ammonium  remained  unabsorbed  and 
was  eliminated  in  the  feces. 
Approximately  10  to  15  percent  was 
eliminated  in  the  urine.  The  major 
metabolic  {>athway  is  oxidative 
deamination  yielchng  the  metabolite,  3- 
methyl-phospinico  propionic  acid. 

The  chronic  analysis  used  a  Reference 
Dose  (RfD)  of  0.02  mg/kg  body  weight/ 
day,  based  on  a  NOEL  of  2.1  mg/kg/day 
and  an  imcertainty  factor  of  100.  llie 
NOEL  is  based  on  a  2-year  rat  feeding 
study  that  demonstrated  increased 
absolute  and  relative  kidney  weight  in 
males  as  an  endpoint  effect. 

Using  tolerance-level  residues  and 
assumptions  that  100  percent  of  every 
crop  for  which  glufosinate-ammonium 
has  a  proposed  use  is  treated,  the  total 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  for  the  general 
population  and  the  highest  exposed 
subgroup  in  DRES  are  as  follows  (as 
percents  of  RFD):  General  population, 
0.3  percent;  nonnursing  infants  less 
than  1  year  old,  2.1  percent. 

A  data  gap  ciurently  exists  for  a  rat 
carcinogenicity  study.  The  tolerances 
will  be  time-limited  because  of  this  gap. 
The  time  hmitation  allows  for 
development  and  review  of  the  data. 

The  analysis  for  glufosinate- 
ammoniimi  using  tolerance  level 
residues  suggests  that  the  proposed  uses 
on  apples,  grapes,  and  nuts  (excluding 
almonds)  will  not  cause  exposure  to 
exceed  the  levels  at  which  the  Agency 
believes  there  is  an  appreciable  risk.  All 
DRES  subgroups  are  below  100  of  the 
RfD  for  chronic  effects. 

The  pesticide  is  useful  for  the 
purposes  for  which  these  tolerances  are 
sought.  The  natiue  of  the  residue  is 
adequately  understood  for  the  purpose 
of  establishing  these  tolerances. 
Adequate  analytical  methodology  (gas 
chromatography  with  flame  photometric 
detection  of  phosphorus)  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  these 
tolerances  to  pubUcation.  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  by  mail  from:  Calvin 
Furlow,  Public  Response  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Enviroimiental 
Protection  Agency,  401  M  St., 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  1130A,  CM 


#2, 1921  Jefferson  Davis  Hwy., 
Arlingtcm.  VA  22202.  (703)-305-5937. 

There  are  oirrently  no  actions 
pending  against  die  registration  of  this 
chemical.  There  is  no  reasonable 
expectation  that  secondary  residues  will 
occur  in  meat,  ht,  and  meat  byproducts 
of  cattle,  goats,  hogs,  horses,  sheep,  or 
poultry,  nor  is  there  any  reasonable 
expectation  that  secondary  residues  will 
occur  in  eggs  or  milk. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
establishment  of  the  tolerances  by 
amending  40  CFR  part  180  Mrill  protect 
the  public  health;  therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  4<HTR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  each  such 
issue,  and  a  siunmary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  estabhshed,  resolve  one"or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  fJacts  to  the 
contrary;  and  resolution  of  the  factual 
issue  (s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  1798.32 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  bom  the 
requirements  of  Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerance 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 
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List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  1,1994. 
Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED) 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  By  adding  new  §  180.473,  to  read  as 
follows: 

§180.473    Glufosinate  ammonium; 
tolerances  for  residues. 

(a)  Tolerances,  to  expire  on  July  13, 
1999,  are  established  for  residues  of  the 
herbicide  glufosinate  ammonium 
[ammonium  DL-homoalanine-4-yl- 
(methyl  phosphinate)]  and  its 
metabolite.  3-methylphosphinico- 
propionic  acid,  in  or  on  the  following 
raw  agricultural  commodities: 


Commodity 


Parts  per 
million 


Apples o.(» 

Grapes „... cos 

Tree   nuts   groijp   (except  aJ- 

monds)  Q.t 

(b)  Residues  in  these  commodities  not 
in  excess  of  the  established  tolerance 
resulting  from  the  use  described  in 
paragraph  (a)  of  this  section  remaining 
after  expiration  of  time-limited 
tolerance  will  not  be  considered  to  be 
actionable  if  the  herbicide  is  applied 
during  the  term  of  and  in  accordance 
vvith  the  provisions  of  the  above 
regulation. 

[FR  Doc.  94-16857  Filed  7-12-94:  8:45  ami 
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40  CFR  Part  180 

(OPP-300304A;  FRL-489fr-7] 

RIN  207&-AB78 

N,N-Bis  2-(0mega- 
Hydroxypolyoxyethylene/ 
Polyoxypropylen^)  Ethyl  Alkylamine; 
Tolerance  Exemption;  Correction 

agency:  Environmental  Proteciion 
Agency  (EPA). 

ACTION:  Final  rule;  Correction. 
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List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  1.1994. 
Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  By  adding  new  §  180.473,  to  read  as 
follows: 

§180.473    Glufoslnate  ammonium; 
tolerances  for  residues. 

(a)  Tolerances,  to  expire  on  July  13, 
1999.  are  established  for  residues  of  the 
herbicide  glufosinate  ammonium 
(ammonium  DL-homoalamne-4-yl- 
(methyl  phosphinate)]  and  its 
metabolite,  3-methylphosphinico- 
propionic  acid,  in  or  on  the  following 
raw  agricultural  commodities: 


Parts  per 
mjilion 


Commodity 

Apples o.» 

Grapes  ; 0.05 

Tree   nuts   group   (except  al- 

nwnds)  o.l 


(b)  Residues  in  these  commodities  not 
in  excess  of  the  established  tolerance 
resulting  from  the  use  described  in 
paragraph  (a)  of  this  section  remaining 
afier  expiration  of  time-limited 
tolerance  will  not  be  considered  to  be 
actionable  if  the  herbicide  is  applied 
during  the  term  of  and  in  accordance 
with  the  provisions  of  the  above 
regulation. 

(FR  Doc.  94-16857  Filed  7-12-94:  8:45  am! 
BiLUNO  cooE  esoo-eo-F 


40  CFR  Part  180 

IOPP-300304A;  FRL-489fr-71 

RIN  207&-AB78 

N,N-Bfs  2-(0mega- 
Hydroxypolyoxyethylene/ 
Polyoxypropyleng)  Ethyl  Alkylamine; 
Tolerance  Exemption;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  nde;  Correction. 


SUMMARY:  This  document  corrects  the 
amendatory  language  to  an  amendment 
to  a  listing  for  N,N-bis  2'[omega- 
hydroxypolyoxyethylene/ 
polyoxypropylene)  ethyl  alkylamine  in 
40  CFR  180.1001(d)  table  to  sUpulato 
that  a  revision  of  the  already  existing 
entry  was  to  be  made,  not  the  addition 
of  a  new  entry,  and  to  correct  "360 
moles"  in  the  table  entry  to  read  "3-60 
moles." 

EFFECTIVE  DATE:  July  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine,  Registration  Support 
Branch,  Registration  Division  (7505VV). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive.  Arlington.  VA 
22202,  (703)-308-8393. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
94-277  in  the  Federal  Register  of 
January  7, 1994,  the  amendatory 
language  at  page  952  in  the  second   - 
column  incorrectly  stated  that  the  entry 
was  to  be  added.  The  amendatory 
language  is  corrected  to  state  that  the 
entry  was  to  be  revised.  The  entry  in  the 
§  180.1001(d)  table  also  incorrectly 
stated  "360  moles"  but  the  prcexisiting 
entry  had  clearly  stated  that  the  proper 
amount  is  3-60  moles:  the  360  mole 
amount  is  the  result  of  an  inadvertently 
omitted  hyphen.  Therefore,  Hie  entry  is 
corrected  to  state  "3-60  moles  " 

Dated:  June  21, 1994. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

(FR  Doc.  94-16858  Filed  7-12-94;  8:45  am! 
BILUNGGOOE  6SM-<0-f 


40  CFR  Parts  180, 185,  and  166 
[OPP-300323;  FRL-4759-33 
RIN  2070^018 

Carbophenothion;  Revocation  of 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  document  revokes  all 
food  tolerances  for  residues  of  the 
insecticide  carbophenothion.  all  food 
additive  tolerances,  and  all  feed 
tolerances.  EPA  is  taking  this  action 
because  all  registered  uses  of 
carbophenothion  on  these  coniinodities 
have  been  cancelled. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  July  13,  1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 


document  control  number  (OPP- 
300323].  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW.. 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  should  also  be  submitted 
to:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7605C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  deliver  objections 
and  hearing  requests  filed  with  the 
Hearing  Clerk  to:  Rm.  1128.  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA. 
Headquarters  Accounting  Operations 
Branch,  OPP  (tolerance  fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Paul  Parsons,  Special  Review  and 
Reregistration  Division  (7508W). 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  2800  Crystal 
Drive,  Arlington,  VA  (703-308-8037). 
SUPPLEMENTARY  INFORMATION:  This 
dociunent  announces  the  revocation  of 
tolerances  established  under  sections 
408  and  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346(a)  and  348),  for  residues  of  the 
insecticide  carbophenothion  in  or  on 
the  commodities  fisted  in  40  CFR 
180.156,  40  CFR  185.700.  and  40  CFT* 
186.700.  These  commodities  are:  alfalfa 
(fresh  and  hay);  almond  hulls;  apples; 
apricots:  beans  (dr\');  beans,  lima 
(succulent);  beans,  snap  (succulent); 
bean  straw;  beets,  garden  (root  and  top); 
blueberries;  cantaloupe;  cattle  fat, 
cherries;  clover  (fresh  and  hay);  com 
(kernels  plus  cob  with  husks  removed); 
com  forage;  cottonseed,  undelinted; 
crabapples;  cucumbers;  eggplants;  figs; 
goats,  fat;  grapefruit;  grapes;  hogs,  fat; 
lemons;  limes;  milk;  nectarines;  olives; 
onions  (dry  bulb  and  green);  oranges; 
peaches;  pears:  peas  (succulent);  pecans; 
peppers;  pimentos;  plums  (fresh 
prunes);  quinces;  sheep,  fat;  sorghum, 
forage;  sorghum,  grain;  soybeans 
(succulent);  spinach:  strawberries; 
sugarbeets  (roots  and  tops);  summer 
squash;  tangerines;  tomatoes;  walnuts 
and  watermelons  (180.156):  dried  tea 
(185.700);  and  dehydrated  citrus  pulp 
and  citms  meal  for  cattle  feed  (186.700). 

EPA  issued  a  proposed  rule, 
published  in  the  Federal  Register  of 
October  21.  1993  (58  FR  54316).  which 
proposed  the  revocation  of  tolerances 
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for  residues  of  carbophenothion  in  or  on 
various  commodities.  The  Agency's 
decision  to  revoke  these  tolerances  was 
based  on  the  fact  that  til  registered  uses 
of  carbophenothion  pioducts  have  been 
cancelled  and  any  provision  for  sales 
and/or  distribution  of  stocks  has 
expired.  j 

The  Agency  believe^  that  sufficient 
time  has  passied  for  legally  treated 
agricultural  commodioes  to  have  gone 
through  the  channels  ef  trade.  Since  it 
is  unlikely  that  cartx>phenothion,  which 
is  not  a  persistent  pesticide,  would 
persist  in  soil  more  thtn  4  years,  there 
is  no  anticipation  of  a  residue  problem 
due  to  environmental  (:ontamination. 
Consequently,  no  actidn  levels  are  being 
recommended  to  replafce  these  revoked 
tolerances.  No  public  comments  or 
requests  for  referral  to  an  advisory 
committee  were  received  in  response  to 
the  notice  of  proposed  rulemaking. 
Therefore,  based  on  the  information 
considered  by  the  Agency  and  discussed 
in  detail  in  the  October  21, 1993 
proposal  and  in  this  final  rule,  the 
Agency  is  hereby  levoiing  the 
tolerances  listed  in  40  CFR  180.156.  40 
CFR  185.700  and  40  CfR  186.700. 

Any  person  adversely  affected  by  this 
regulation  may,  writhiif  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  (Rearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20)]  A  copy  of  the 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  pocket  for  this 
rulemaking.  The  objecttions  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objectior  must  be 
accompanied  by  the  fes  prescribed  by 
40  CFR  180.33(i).  If  a  Uearing  is 
requested,  the  objectioi  is  must  include  a 
statement  of  the  factua  issue(s]  on 
which  a  hearing  is  reqi  ested,  the 
requestor's  contention^  on  each  such 
issue,  and  a  siunmary  df  any  evidence 
rehed  upon  by  the  obje  ctor  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Adminisi  rator  determines 
that  the  material  submi  tted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact ;  there  is  a 
reasonable  possibility  t  lat  available 
evidence  identified  by  he  requestor 
would,  if  established,  r  jsolve  one  or 
more  of  such  issues  in  avor  of  the 
requestor,  taking  into  a  xount 
uncontested  claims  or  I  sets  to  the 
contrary;  and  resolution  of  the  factual 
issuers)  in  the  manner  <  ought  by  the 
requestor  would  be  ade  quate  to  justify 
the  action  requested  (4(i  CFR  178.32). 


IMI 


Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is  • 
likely  to  result  in  a  rule  (1)  Having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competiton, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
goveriunents  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibifity  Act  of 
1980  (Pub.  L.  96-354,  94  Stat.  1164,  5 
U.S.C.  601  et  seq.),  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the 
proposed  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  23. 1994. 
Susan  H.  Wayland, 

Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  parts  180, 185,  and 
186  are  amended  as  follows: 

PART  180— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.156    [Removed] 

b.  Section  180.156  Carbophenothion; 
tolerances  for  residues  is  removed. 


PART  185— {AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

§  185.700    [Removed] 

b.  Section  185.700  Carbophenothion; 
tolerances  for  residues  is  removed. 

PART  18&-{AMENDED1 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

§186.700    [Removed] 

b.  Section  186.700  Carbophenothion; 
tolerances  for  residues  is  removed. 

[FR  Doc.  94-16856  Filed  7-12-94;  8:45  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRP8rt362 

RIN  3067-AB84 

National  Earthquake  Hazards 
Reduction  Program;  Criteria  for 
Acceptance  of  Gifts,  Bequests,  or 
Services 

AGENCY:  Fedieral  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
criteria  Jor  determining  whether  the 
Director  of  FEMA  may  accept  gifts, 
bequests  or  donations  of  services, 
money  or  property  for  the  National 
Earthquake  Hazards  Reduction  Program 
(NEHRP). 

EFFECTIVE  DATE:  August  12.  1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mary  Summers  Taylor,  Mitigation 
Directorate.  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472.  (202)  646-3079. ' 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  published  a 
proposed  rule.  "National  Earthquake    " 
Hazards  Reduction  Program;  Criteria  for 
Acceptance  of  Gifts,  Bequests,  or 
Services."  on  July  9,  1992,  57  FR  30455. 
Comments  from  the  public  were  invited 
but,  since  publication,  none  have  been 
received.  The  Agency  is  now  publishing 
the  final  rule  with  minor  editorial 
changes  in  the  preamble. 

Under  31  U.S.C.  1342.  officers  and 
employees  of  the  United  States 
Goverrunent  may  not  accept  voluntary 
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services  or  employ  personal  services 
exceeding  those  authorized  by  law 
except  for  emergencies  involving  the 
safety  of  human  life  or  the  protection  of 
property.  Unless  expressly  authorized 
by  law  to  do  so.  Federal  officers  and 
employees  may  not  accept  gifts  or 
bequests  of  property  or  money.  The 
general  rule  is  that  appropriations  may 
not  be  augmented  with  funds  or 
property  fi-om  private  sources  unless 
specifically  authorized  by  law. 

Under  section  9  of  the  National 
Earthquake  Hazards  Reduction  Program 
Reauthorization  Act,  42  U.S.C.  7705c, 
the  Director  of  FEMA  may  accept  and 
use  bequests,  gifts,  or  donations  of 
services,  money  or  property.  Section 
9(b)  of  the  Act  requires  the  Director  to 
establish  by  regulation  criteria  for 
accepting  such  bequests,  gifts,  or 
donations,  and  to  take  into 
consideration  the  impact  of  such 
acceptance  on  the  Director's  ability  to 
conduct  business  fairly  and  objectively, 
or  its  impact  on  the  integrity  of  the 
National  Earthquake  Hazards  Reduction 
Program  (NEHRP).  This  authority  is 
similar  to  that  granted  by  other^tatutes 
to  other  agencies  in  the  NEHRP  and  the 
Federal  Goverrunent. 

These  regulations  establish  the 
required  criteria  for  determining 
whether  to  accept  bequests,  gifts,  or 
donations  of  services^  money  or 
property  to  further  .the  purposes  of  the 
NEHRP. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  for  enviroiunental 
assessments  of  44  C.F.R.  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  I  certify 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  because  the  rule 
states  how  FEMA  will  administer 
-  acceptance  of  gifts,  bequests,  or  ser\'ices. 
defines  the  criteria  for  acceptance  of. 
gifts,  bequests,  or  services  to  the 
National  earthquake  Hazards  Reduction 
Program,  and  is  not  expected  (1)  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  nor  (2)  to  create  any  additional 
burden  on  small  entities. 

Regulatory  Planning  and  Review.  This 
rule  is  not  a  significant  regulatory  action 
imder  Executive  Order  12866  of 
September  30, 1994,  Regulatory 
Planning  and  Review,  58  FR  51735.  To 
the  extent  possible  this  final  rule 
adheres  to  the  principles  of  regulation 
as  set  forth  in  Executive  Order  12866. 
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services  or  employ  personal  services 
exceeding  those  authorized  by  law 
except  for  emergencies  involving  the 
safety  of  human  life  or  the  protection  of 
property.  Unless  expressly  authorized 
by  law  to  do  so.  Federal  officers  and 
employees  may  not  accept  gifts  or 
bequests  of  properly  or  money.  The 
general  rule  is  that  appropriations  may 
not  be  augmented  with  funds  or 
property  from  private  sources  unless 
specifically  authorized  by  law. 

Under  section  9  of  the  National 
Earthquake  Hazards  Reduction  Program 
Reauthorization  Act,  42  U.S.C.  7705c, 
the  Director  of  FEMA  may  accept  and 
use  bequests,  gifts,  or  donations  of 
services,  money  or  property.  Section 
9(b)  of  the  Act  requires  the  Director  to 
establish  by  regulation  criteria  for 
accepting  such  bequests,  gifts,  or 
donations,  arid  to  take  into 
consideration  the  impact  of  such 
acceptance  on  the  Director's  ability  to 
conduct  business  fairly  and  objectively, 
or  its  impact  on  the  integrity  of  the 
National  Earthquake  Hazards  Reduction 
Program  (NEHRP).  This  authority  is 
similar  to  that  granted  by  other^tatutes 
to  other  agencies  in  the  NEHRP  and  the 
Federal  Government. 

These  regulations  establish  the 
required  criteria  for  determining 
whether  to  accept  bequests,  gifts,  or 
donations  of  servicesr  money  or 
property  to  further  .the  purposes  of  the 
NEHRP. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  for  environmental 
assessments  of  44  C.F.R.  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  I  certify 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  the  rule 
states  how  FEM.\  will  administer 
•  acceptance  of  gifts,  bequests,  or  services, 
defines  the  criteria  for  acceptance  of . 
gifts,  bequests,  or  services  to  the 
National  earthquake  Hazards  Reduction 
Program,  and  is  not  expected  (1)  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  nor  (2)  to  create  any  additional 
burden  on  small  entities. 

Regulatory  Planning  and  Review.  This 
rule  is  not  a  significant  regulatory  action 
under  Executive  Order  12866  of 
September  30,  1994,  Regulatory 
Planning  and  Review,  58  FR  51735.  To 
the  extent  possible  this  final  rule 
adheres  to  the  principles  of  regulation 
as  set  forth  in  Executive  Order  12866. 


Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  meetsthe  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  362 

Disaster  assistance.  Earthquakes, 
Government  property. 

Accordingly,  44  CFR  part  362  is 
added  to  read  as  follows: 

PART  362— CRITERIA  FOR 
ACCEPTANCE  OF  GIFTS,  BEQUESTS, 
OR  SERVICES 

Cat* 

.  3§2.l    Purpose. 

362.2  Definitions. 

362.3  Criteria  for  determining  acceptance. 
Authority:  42  U.S.C.  7701.  7705c. 

§  362.1    Purpose. 

-'This  part  establishes  criteria  for 
determining  whether  the  Director  may 
accept  gifts,  bequests,  or  donations  of 
services,  money  or  property  for  the 
National  Earthquake  Hazards  Reduction 
Program  (NEHRP),  under  section  9  of 
the  National  Earthquake  Hazards 
Reduction  Program  Reauthorization  Act, 
42  U.S.C.  7705c. 

§362.2    Definitions. 

As  used  in  this  part — 
-     Gifts  of  property  means  a  gratuitous, 
voluntary  transfer  or  conveyance  of 
ownership  in  property  by  one  person  to 
another  without  any  consideration, 
including  transfer  by  donation,  devise 
or  bequest. 

Gifts  of  services  means  a  gratuitous, 
voluntary  offer  of  labor  or  professional 
work  by  one  person  to  another  without 
any  compensation  for  that  labor  or     '-- 
professional  work. 

Program  Agencies  means  the  Federal 
Emergency  Management  Agency,  the 
United  States  Geological  Survey,  the 
National  Science  Foundation,  and  the 
National  Institute  of  Standards  and 
Technology. 

Property  means  real  or  personal 
property,  tangible  or  intangible, 
including  money,  certificates  of  stocks, 
bonds,  or  other  evidence  of  value. 

Services  means  labor  or  professional 
work  performed  for  the  benefit  of 
another  or  at  another's  command. 

Solicit  means  to  endeavor  to  obtain  by 
asking  or  pleading. 


§  362.3    Criteria  for  determining 
acceptance. 

The  following  criteria  shall  be  applied 
whenever  a  gift  of  property  or  gift  of 
services  is  offered  to  the  Director  for  the 
benefit  of  the  National  Earthquake 
Hazards  Reduction  Program. 

(a)  The  gift  of  property  or  gift  of 
services  must  clearly  and  directly 
further  the  objectives  of  the  National 
Earthquake  Hazards  Reduction  Program, 
as  defined  in  42  U.S.C.  7702. 

(b)  All  gifts  of  property  must  be 
offered  unconditionally,  with  sole 
discretion  of  use,  administration  and 
disposition  of  such  property  to  be 
determined  by  the  Director  or  his 
designee. 

(c)  The  Director  may  accept  and  use 
gifts  of  services  of  voluntary  and 
uncompensated  personnel,  and  may 
provide  transportation  and  subsistence 
as  authorized  by  5  U.S.C.  5703  for 
persons  serving  without  compensation. 

(d)  Employees  of  FEMA  or  the 
Program  agencies  may  not  solicit  gifts  of 
property,  or  gifts  of  ser\  ices. 

(e)  Acceptance  of  gifts  of  property,  or 
gifts  of  services  must  first  be  approved 
by  the  Office  of  the  General  Counsel, 
FEMA,  for  conformance  with  all 
applicable  laws  and  regulations. 

(0  In  all  cases  where  it  is  determined 
that  the  acceptance  of  a  gift  may  create 
a  conflict  of  interest,  or  the  appearance 
of  a  conflict  of  interest,  the  gift  will  be 
declined. 

Dated:  July  1.  1994. 
James  Lee  Witt, 
Director. 
(FR  Doc.  94-16733  Filed  7-12-94;  8:45  ami 
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47  CFR  Chapter  i 

[PP  Docl<et  No.  93-21 ;  FCC  94-149] 

Sports  Programming  Migration 

AGENCY:  Federal  Conununications 

Commission. 

action:  Final  report. 

SUMMARY:  The  Final  Report  of  the  FCC's 
sports  migration  inquiry  finds  that  there 
has  not  been  significant  migration  of 
sports  programming  from  broadcast  to 
subscription  media,  but  expresses 
concern  about  a  decline  in  broadcast 
coverage  of  college  football  games  in 
some  markets.  In  the  Final  Report,  the 
Commission  states  its  intention  to 
monitor  sports  programming  availability 
and  to  act  promptly,  consistent  with  its 
statutory  authority,  should  any 
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significant  threat  tp  that  availability 
develop. 

FOA  FURTHER  INFOfWATiON  CONTACT: 
Jonathan  D.  Levy,  Office  of  Plans  and 
Policy.  (202)  418-^048. 
SUPPLEMENTARY  INf  ORMATION:  This  is  a 
synopsis  of  the  Fit  \ai  Report  in  PP 
Docket  No.  93-21.  adopted  Jime  9.  1994 
and  released  June  JO,  1994.  The 
complete  text  of  th  is  Final  Report  is 
available  for  inspe  ction  and  copying 
during  norma!  business  hours  in  the 
FCC  Reference  Center  (room  239).  1919 
M  Street  NW..  Was  hington.  DC  20554. 
and  also  may  be  pi  uchased  from  the 
Commission's  cop  r  contractor. 
International  Tran  icription  Services. 
Inc..  at  1919  M  Sti  set  NVV..  room  246. 
Washington.  DC  2i  »554  (telephone:  (202) 
857-3800). 

In  section  26  of  he  1992  Cable  Act. 
Congress  instructe  i  the  Commission  to 
conduct  an  examu  lation  of  "the  carriage 
of  local,  regional.  <  ind  national  sports 
programming  by  b  'oadcast  stations. 
cable  programmin  >,  networks,  and  pay- 
per-view  services.  '  and  "the  extent  to 
which  preclusive  <  ontracts  between 
college  athletic  coi  iferences  and  video 
programming  venc  ors  have  artificially 
and  unfairly  restrii  :ted  the  supply  of  the 
sporting  events  of  ocal  colleges  for 
broadcast  on  local  television  stations" 
or  are  prohibited  h  y  e.xisting  statutes. 
Congress  directed  he  FCC  to  submit  to 
it  an  Interim  Repo  i  by  July  1, 1993  (see 
58  FR  38088,  July  15.  1993)  and  a  Final 
Report  by  July  1. 1 394.  including 
legislative  or  regul  atory 
recommendations  ps  appropriate. 

The  Commission  defined  sports 
programming  migiation  as  "the 
movement  of  spor*  s  programming  from 
broadcast  televisic  n  to  a  subscription 
medium  (i.e.,  one  or  which  viewers  pay 
a  fee)."  The  inquir  i  focused  on 
professional  baseb  ill.  football, 
basketball  and  hoc  cey  and  college 
football  and  baske  bail.  The 
Commission  looke  d  at  the  time  period 
from  1980  to  the  p  resent  and  examined 
local  and  national  telecasts. 

The  Commissioi  i  found  no  evidence 
of  migration  of  ,Ma  ional  Football  League 
or  college  basketb<  11  games.  At  the 
national  level,  it  s)  w  no  evidence  of 
migration  of  profe  sional  basketball  or 
hockey  games.  In  :  act.  it  found  instances 
of  "reverse  migratj  on"  in  hockey  at  the 
national  level.  At  I  le  local  level,  there 
have  been  some  d<  clines  in  broadcast 
coverage  of  profjBs;  ional  basketball  and 
hockey,  but  no  ov«  rail  pattern  of 
migration. 

The  inquiry  det(  rmined  that  national 
broadcast  coverag<  of  regular  season 
Major  League  Basf  ball  games  has 
declined,  but  foun  d  evidence  that  the 


IMI 


drop  is  due  to  reduced  demand  rather 
than  migration.  Local  broadcast 
coverage  of  baseball  has  increased  for 
most  teams,  but  declined  significantly 
in  a  few  cases.  The  Commission 
concluded  that  there  was  no  pattern  of 
migration  of  local  baseball  games.  ESPN 
provides  some  national  cable  coverage 
of  regular  season  baseball  games.  While 
ESPN  has  exclusivity  vis-avis  local 
broadcasters  on  Wednesday  nights,  this 
appears  to  have  had  little  effect  on  total 
games  broadcast.  Rather,  it  has  been 
associated  with  an  increase  in  games 
televised  on  days  other  than 
Wednesday. 

The  Commission  found  evidence  of  a 
decline  in  college  football  broadcasts  in 
some  markets  between  1984  and  1993. 
but  could  not  isolate  the  cause  of  the 
decline.  The  Commission  expressed 
concern  about  the  decline,  but  noted 
that  new  college  football  contracts  now- 
being  nejjotiated  may  lead  to  an  increase 
in  network  coverage. 

"Preclusive  contracts"  are  defined  in  - 
the  1992  Cable  Act  as  contracts  Between 
college  athletic  conferences  and  video 
programming  vendors  that  prohibit  local 
television  stations  from  broadcasting 
live  games  of  local  college  teams  that  are 
not  carried  live  by  a  local  cable  system 
or  prohibit  tape  delay  broadcasts  of 
local  college  games  that  are  not  carried 
live  or  on  tape  delay  by  a  local  cable 
system. 

The  Commission's  inquiry  found  no 
evidence  of  such  preclusive  contracts 
for  college  basketball,  but  questions 
were  raised  in  the  case  of  college 
football.  In  the  Interim  Report  the 
Commi:ision  noted  that  it  would  use  the 
"rule  of  reason"  fiamework  to  analyze 
contracts  of  this  type,  as  suggested  to  it 
by  the  Department  of  Justice.  The 
Commission's  analysis  of  typical 
contract  terms  suggested  that,  without 
the  sort  of  factual  evidence  presented  at 
a  full-scale  trial,  it  could  not  determine 
whether  the  contracts  violated  the 
antitrust  laws.  There  was  no  suggestion 
that  the  contracts  might  violate  other 
statutes. 

The  Commission  found  that  there  is  a 
substantial  amount  of  sports 
programming  available  on  broadcast 
television,  including  the  "marquee" 
events  of  all  the  major  sports.  Because 
the  Commission's  interest  in  the 
availability  to  the  public  of  a  diverse 
menu  of  programming  encompasses 
both  sports  and  non-sports 
programming,  the  Final  Report 
concluded  that  additional  government 
intervention  to  promote  free  access  to 
sports  programming,  whether  via 
regulation  of  preclusive  contracts  or  by 
some  other  means,  is  not  warranted  at 
this  time. 


Although  it  found  that  no  legislative 
or  regulatory  recommendations  in  the 
area  of  sports  programming  migration 
are  necessary",  the  Commission  noted  its 
continuing  concern  regarding  broad  and 
economical  public  access  to  sports 
programming  and  said  it  would  take 
action  if  any  significant  threat  to  such 
access  developed  in  therfuture. 
Moreover,  the  Commission  urged 
interested  parties  to  file  legitimate 
complaints  in  the  event  tliat  current  or 
future  college  football  contracts 
artificially  and  unfairly  constrain  local 
stations'  access  to  local  teams'  games 
and  committed  itself  to  pursue  such 
complaints  vigorously  and  promptly.  In 
addition,  the  Commission  said  it  would' 
transmit  the  Final  Report  to  th«! 
Department  of  Justice  and  the  Federal 
Trade  Commission. 
Federal  Communications  Commission. 
LaVera  F.  Marshall. 
Acting  Secretary. 

(FR  Doc.  94-16878  Filed  7-12-94;  8:45  am) 
BiLUNG  CODE  e712-«1-M 


47CFRPart43 

[CC  Docket  No.  92-296;  FCC  94-174] 

Simplification  of  the  Depreciation 
Process 

AGENCY:  Federal  Communicalions 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Communications 
Commission  is  adopting  range  for  the 
underlying  factors  that  are  used  to 
compute  depreciation  rates  for  the  local 
exchange  carriers  (LECs)  regulated 
under  the  price  cap  incentive  regulatory 
plan.  This  Second  Report  and  Order 
establishes  ranges  for  22  of  the  33 
depreciation  rate  categories.  LECs  may 
make  streajnlined  filings  for  changes  in 
depreciation  rates  for  these  categories,  if 
their  underlying  factors  fall  within  the 
prescribed  ranges.  The  rule  change  will 
lessen  the  depreciation  prescription 
burden  on  price  caps  LECs  in  light  of 
regulatory  and  market  changes  without 
sacrificing  protection  for  consumers. 
EFFECTIVE  DATE:  August  12.  1994. 
FOR  FURTHER  INFORMATION  CONTACT; 
Fatina  K.  Franklin  or  John  Hays. 
Common  Carrier-  Bureau,  accounting 
and  Audits  Division,  (202)  632-7500. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order  in  the  Sim.plification 
of  the  Depreciation  Prescription  Process. 
CC  Docket  No.  92-296,  FCC  94-174. 
adopted  |une  22  1994  and  released  lune 
28. 1994.  The  hill  text  of  this 
Commission  decision  in  avnUablc  for 
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inspection  arid  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  St., 
Washington,  DC.  The  full  text  will  be 
published  in  the  FCC  Record  and  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
room  246, 1919  M  Street,  NW., 
Washington,  DC  20554. 

Paperwork  Reduction  Act 

The  Federal  Communications - 
Commission  has  submitted  die 
following  information  collection  request 
to  0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  Section  3507.  Persons  wishing 
to  comment  on  this  information 
collection  should  contact  Timothy  Fain, 
Office  of  Management  and  Budget, 
Room  322,  New  Executive  Office 
Building.  Washington,  DC  20503,  (202) 
395-3561.  For  further  information, 
contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-7513. 

Please  note:  The  Commission  has 
requested  emergency  review  of  this 
collection  by  July  22, 1994,  under  the 
provisions  of  5  C.F.R.  Section  1320.18. 

Title:  Section  43.43 — Report  of 
Proposed  Changes  in  Depreciation 
Rates. 
OMB  Control  No. :  3060-01 68. 
Action:  Revised  collection. 
Respondents:  Businesses  or  other  for- 
profit  entities. 

Frequency  of  Response:  On  occasion; 
Triennially;  Annually. 

Estimated  Annual  Burden:  12 
responses;  7500  hours  per  response; 
90,000  hours  total. 

Needs  and  Uses:  In  the  Report  and 
Order  in  CC  Docket  No.  92-296 
(released  10/20/93),  the  Commission 
streamlined  its  depreciation 
prescription  process  for  local  exchange 
carriers  (LECs)  regulated  under  its  price 
cap  regulatory  scheme  by  adopting  a 
modified  form  of  the  basic  factor  range 
option.  The  Second  Report  and  Order 
adopts  the  initial  set  of  accounts  and 
ranges  for  the  price  caps  LECs.  The 
Commission  has  modified  its 
information  collection  requirements 
whereby  large  LECs  must  submit 
analyses  on  proposed  changes  in 
depreciation  rates.  The  changes  should 
reduce  by  25%  the  amount  of  time 
needed  to  prepare  and  review  these 
analyses.  The  information  will  be  used 
by  the  Commission  staff  to  establish 
proper  depreciation  rates  to  be  charged 
by  die  carriers  pursuant  to  Section 
220(b)  of  the  Communications  Act,  as 
amended.  47  U.S.C.  §  220(b). 

TTie  foregoing  estimates  include  the 
time  for  reviewing  instructions. 
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inspection  arid  copying  during  nonnal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  St., 
Washington.  DC.  The  full  text  will  be 
published  in  the  FCC  Record  and  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
room  246. 1919  M  Street,  NW., 
Washington.  DC  20554. 

Paperwork  Reduction  Act 

The  Federal  Communications - 
Commission  has  submitted  the 
following  information  collection  request 
to  0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  Section  3507.  Persons  wishing 
to  comment  on  this  information 
collection  should  contact  Timothy  Fain, 
Office  of  Management  and  Budget, 
Room  322,  New  Executive  Office 
Building,  Washington,  DC  20503,  (202) 
395-3561.  For  further  information, 
contact  Judy  Boley,  Federal 
Communications  Conmiission,  (202) 
632-7513. 

Please  note:  The  Commission  has 
requested  emergency  review  of  this 
collection  by  July  22, 1994,  under  the 
provisions  of  5  C.F.R.  Section  1320.18. 

Tide:  Section  43.43 — Report  of 
Proposed  Changes  in  Depreciation 
Rates. 
OMB  Control  No. :  3060-01 68. 
Action:  Revised  collection. 
Respondents:  Businesses  or  other  for- 
profit  entities. 

Frequency  of  Response:  On  occasion; 
Trieimially;  Annually. 

Estimated  Annual  Burden:  12 
responses;  7500  hoiu3  per  response; 
90,000  hours  total. 

Needs  and  Uses:  In  the  Report  and 
Order  in  CC  Docket  No.  92-296 
(released  10/20/93),  the  Commission 
streamlined  its  depreciation 
prescription  process  for  local  exchange 
carriers  (LECs)  regulated  under  its  price 
cap  regiilatory  scheme  by  adopting  a 
modified  form  of  the  basic  factor  range 
option.  The  Second  Report  and  Order 
adopts  the  initial  set  of  accounts  and 
ranges  for  the  price  caps  LECs.  The 
Commission  has  modified  its 
information  collection  requirements 
whereby  large  LECs  must  submit 
analyses  on  proposed  changes  in 
depreciation  rates.  The  changes  should 
reduce  by  25%  the  amount  of  time 
needed  to  prepare  and  review  these 
analyses.  The  information  will  be  used 
by  the  Commission  staff  to  establish 
proper  depreciation  rates  to  be  charged 
by  the  carriers  pursuant  to  Section 
220(b)  of  the  Communications  Act,  as 
amended.  47  U.S.C.  §  220(b). 

"Hie  foregoing  estimates  include  the 
time  for  reviewing  instructions. 


searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  burden  estimates  or  any  other  aspect 
of  the  collection  of  information 
including  suggestions  for  reducing  the 
burden  to  the  Federal  Communications 
Commission,  Records  Management 
Division.  Paperwork  Reduction  Project, 
Washington,  DC  20554  and  to  the  Office 
of  the  Management  and  Budget, 
Paperwork  Reduction  Project, 
Washington,  DC  20503. 

Summary 

1.  On  September  23,  1993,  we 
adopted  streamlined  depreciation 
prescription  procedures  for  the  local 
exchange  carriers  ("LECs")  regulated 
under  our  price  cap  incentive  regulatory 
plan.'  These  procedures  require  us  to 
establish  ranges  for  the  underlying 
factors  that  are  used  to  compute 
depreciation  rates  for  plant  categories. 
The  new  procedures  generally  will 
permit  carriers  to  make  streamlined 
filings  for  changes  in  depreciation  rates 
for  these  categories,  as  long  as  their 
underlying  factors  fall  within  the 
prescribed  ranges.  By  adopting  these 
streamlined  procedures,  we  hoped  to 
simplify  the  depreciation  process, 
achieve  administrative  savings,  and 
allow  the  LECs  greater  flexibility  ^  in  the 
depreciation  process,  while  remaining 
consistent  with  the  pubhc  interest. 

2.  We  further  concluded  that  the 
streamlined  procedures  should  be 
implemented  as  soon  as  practicable.  To 
that  end.  we  decided  to  implement  the 
new  procedures  in  two  phases.  In  phase 
one,  we  directed  the  Common  Carrier 
Bureau  to  identify  the  accoimts  most 
readily  adaptable  to  the  range  approach 
and  propose  ranges  for  them.  In  phase 
two,  we  will  estebhsh  ranges  for  the 
remaining,  more  complex  accounts,  to 
the  extent  feasible. 

3.  On  November  8.  1993.  we  adopted 
an  Order  Inviting  Comment^  on  22  plant 
categories  selected  by  the  Bureau  for 
initial  implementation  of  the 
streamlined  procedures.  These 
categories  represent  two-thirds  of  the  33 
plant  categories  for  which  carriers 
currently  submit  depreciation  studies. 


'  Simplincation  of  the  Depreciation  Prescription 
Process,  Report  and  Order.  58  FR  58788  (1993) 
[Depreciation  Simplification  Order). 

2  Flexibility  allows  a  LEC  to  select,  within 
established  ranges,  the  life  and  selvage  factors  it 
uses  in  prescribed  depreciation  rates  without 
undergoing  the  expense  of  submitting  studies  to 
justify  its  specification  of  those  factors.  In  addition, 
under  the  new  procedures,  the  LECs  can  change 
their  basic  factors  annually,  as  opposed  to  the 
current  triennial  represcription  cycle. 

'  Simpliflcation  of  the  Depreciation  Prescription 
Process,  Order  InviUng  Comments,  58  FR  62083 
(1993)  (O/q. 


In  addition,  the  OIC  sought  comments 
on  the  proposed  projection  life  and 
future  net  salvage  ranges  proposed  by 
the  Bureau  for  these  categories. 

4.  In  response  to  the  OIC.  the  LECs 
and  the  United  States  Telephone 
Association  (USTA)  maintained  that,  to 
maximize  the  benefits  of  the 
simplification  procedures,  ranges 
should  be  established  for  all  accounts  as 
quickly  as  possible.  They  argued  that 
the  limited  number  of  accounts  for 
which  ranges  have  been  proposed  in 
phase  one  severely  restricts  the  benefits 
of  streamlining  depreciation.  On  the 
other  hand.  MCI,  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC)  and  the  state 
commissions  supported  the  22  plant 
categories  proposed  in  the  OIC  for 
implementation  in  phase  one  of  the 
simplification  process. 

5.  We  agree  with  the  commenters  that 
the  ranges  should  be  established  as  soon 
as  possible.  However,  to  begin  the 
simplification  process  in  1994,  it  is 
necessary  to  implement  the  streamlined 
depreciation  procedures  in  two  phases 
and  to  Umit  the  initial  phase  to  certain 
categories  of  plant  readily  adaptable  to 
the  range  approach.  As  we  stated  in  the 
Depreciation  Simplification  Order,  this 
schedule  will  make  the  most  efficient 
use  of  our  fimited  resources.  To  change 
our  plans  at  this  time  and  to  perform  the 
thorough  analyses  required  to  estabhsh 
appropriate  ranges  for  additional  plant 
accounts  would  delay  unnecessarily  the 
use  of  the  new  procedures  for  the 
depreciation  categories  identified  in  the 
OIC.  The  commenting  parties  have 
presented  no  new  information  or 
arguments  that  would  warrant  a  change 
in  our  plans. 

6.  Prior  to  the  release  of  the  Notice  of 
Proposed  Rulemaking  in  this 
proceeding,  the  staff  of  the  Common 
Carrier  Bureau  had  been  considering 
ways  to  improve  and  to  streamline  the 
depreciation  prescription  process.  The 
staff  collected  a  substantial  amount  of 
data  and  performed  analyses  to 
determine  the  difficulty  of  establishing 
ranges  for  various  accounts.  Based  on 
these  analyses,  it  concluded  that  the  22 
plant  categories  proposed  in  the  OIC 
were  the  categories  most  adaptable  to 
the  range  approach,  because  their  life 
and  salvage  factors  did  not  vary 
substantially  among  the  carriers,  or  over 
time.  The  commenting  state 
commissions  generally  concur  with  this 
conclusion. 

7.  We  estimate  that  instituting  these 
procedures  for  the  22  categories  selected 
for  phase  one  will  reduce  the  size  of  a 
typical  depreciation  study  by  50%.  We 
recognize  that  a  50%  reduction  in  the 
size  of  the  study  will  not  necessaniy 
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result  in  a  reducUob  of  the  workload  by 
50%.  Nevertheless  J  in  our  view,  the 
elimination  of  so  much  of  the  detailed 
analyses  currently  required  in  the 
studies  will  produoe  a  substantial 
administrative  savings  for  both  the  LECs 
and  our  staff.  Moreover,  we  plan  to 
propose  ranges  for  additional  accounts 
later  this  year,  and  to  adopt  ranges  for 
these  accounts  earlv  in  1995.  As  a 
result,  we  expect  tljat  the  simplification 
procedures  will  be  in  place  for  all 
accounts,  to  the  extent  feasible,  for  the 
1995  depreciation  prescription  review 
process.  The  range;  we  establish  in  this 
Second  Report  and  Order  will  be  used 
to  establish  deprecation  rates  for  1994. 
Considering  that  ra  tiges  for  additional 
accounts  will  take  ( sffect  in  1995.  we 
believe  that  our  two-phase  plan  will 
allow  us  to  achieve  a  major 
improvement  in  th( ;  depreciation 
prescription  proces  5  in  a  very  short 
period  of  time. 

8.  In  the  OIC.  we  proposed  to 
establish  ranges  at '  he  account  level  for 
sixteen  plant  accou  ots  and  at  a  rate 
category  level  for  f<  ur  additional 
accounts.  The  majc  rity  of  parties 
commenting  on  thi ;  matter  supported 
our  proposal.  Pacif  c  Bell  further 
suggested  that,  wh<  re  a  carrier 
maintains  levels  of  categorization  more 
detailed  than  those  proposed  by  the 
Commission,  it  should  be  allowed  to  use 
the  streamlined  pre  cedures.  if  the 
"composite"  factor ;  of  its  individual 
rate  categories  are  \  /ithin  the  ranges 
established  for  the  i  :ategory  as  a  whole 
In  addition.  NYNEJ[  made  a  special 
request  that  the  Coi  amission  establish  a 
separate  rate  categc  ry  vdth  appropriate 
ranges  for  interoffic  e  cable  plant, 
because  it  contends  the  life 
characteristics  of  th  is  plant  are 
significantly  differs  nt  from  those  of 
subscriber  cables. 

9.  Based  on  these  comments,  we  have 
decided  to  adopt  th  ^  ranges  for  the  22 
rate  categories  as  pi  oposed  in  the  OIC 
(see  Appendix  below).  As  NARUC 
observed,  establish  ng  ranges  at  these 
levels  should  not  n  quire  any  additional 
record  keeping  or  s  jbstantial  effort  on 
the  part  of  the  LECj  ,  since  they  are 
presently  required  I  o  maintain  their 
accounting  records  at  these  levels  under 
Part  32.* 

10.  We  have  deci  led  not  to  develop 
special  ranges  for  L  ECs  that  have  chosen 
to  study  rate  catego  ies  at  levels  not 
listed  in  the  Appenpix.  The  application 
of  our  range  approafch  is  based  on 
national  averages  o  prescribed 
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depreciation  factors.  Consequently,  to 
develop  special  ranges  would  slow  the 
process  significantly  as  it  would  be 
necessary  to  require  many  carriers  to 
submit  large  amounts  of  data  which  we 
would  then  have  to  analyze  in  order  to 
establish  appropriate  ranges.  This 
would  place  an  undue  burden  on  the 
majority  of  the  carriers  that  do  not  study 
the  plant  investment  at  the  levels  of 
detail  desired  by  those  LECs  that  seek 
ranges  for  additional  categories. 

11.  Nevertheless,  we  will  consider 
requests  from  LECs  like  Pacific,  that 
study  an  account  listed  in  the  Appendix 
at  a  more  detailed  level  than  shown,  but 
wish  to  qualify  within  the  established 
range  for  that  account.  During  the 
prescription  process,  we  will  consider 
their  proposals  on  a  case-by-case  basis 
to  use  the  basic  factors  computed  at  the 
more  detailed  levels  to  satisfy  the  range 
requirements. 

12.  In  the  OIC.  we  solicited  comments 
on  a  specific  set  of  proposed  ranges  for 
the  future  net  salvage  and  projection  life 
factors  for  22  plant  categories.  USTA 
and  the  LECs  argued  that  the  proposed 
ranges  are  too  narrow,  because  the  LECs 
will  be  able  to  use  the  streamlined 
procedures  for  fewer  than  50%  of  the  22 
plant  categories.  They  argued  that  the 
ranges  should  be  expanded  in  order  to 
streamline  the  process  significantly.  In 
addition,  for  a  few  of  the  plant 
categories,  they  argued  that  the 
proposed  life  ranges  are  too  higii.  They 
suggested  that,  because  of  the  rapid 
changes  in  technology,  certain  plant 
accounts  should  be  written  off  more 
quickly.  However.  GSA.  MCI,  NARUC 
and  most  of  the  state  commission 
commenters  support  the  ranges 
proposed  in  the  OIC.  CaUfomia  CATV 
and  GSA  believe  that  the  objections  to 
the  proposed  ranges  raised  by  the  LECs 
are  aimed  at  obtaining  higher 
depreciation  rates,  rather  than 
streamlining  the  depreciation  process. 

13.  In  the  Depreciation  Simplification 
Order,  we  set  forth  the  specific  data  that 
should  be  considered  in  establishing  the 
projection  Ufe  and  future  net  salvage 
ranges,  and  we  used  these  data  in 
proposing  ranges  in  the  OIC.  We  based 
the  ranges  on  statistical  studies  of  the 
most  recently  prescribed  factors.  These 
statistical  studies  required  detailed 
carrier-by-carrier  analyses  of  the  most 
recent  plant  retirement  patterns,  the 
carriers"  plans,  and  the  current 
technological  developments  and  trends. 
Because  the  proposed  ranges  reflect 
these  data,  we  believe  that  the  ranges 
provide  a  reasonable  degree  of 
confidence  that  the  basic  factors  falling 
within  their  bounds  will  produce 
depreciation  rates  accurately  reflecting 
plant  retirements,  company  plans,  and 


technological  trends.  Moreover,  they 
allow  the  LECs  sufficient  flexibility  in 
the  selection  of  the  final  factors. 

14.  Furthermore,  we  do  not  believe 
that  the  ranges  are  too  high,  or  too  low. 
as  some  of  the  commenters  contend. 
Our  objective  was  not  to  change  the 
depreciation  rates,  but  to  streamline  the  - 
process  used  by  the  Commission  to 
prescribe  those  rates.  Consequently,  we 
will  not  at  this  time  modify  any  of  the 
proposed  ranges.  We  believe  that  some 
experience  with  the  ranges  should  be 
developed  before  we  consider 
modifying  them.  If  changing  conditions 
require  revisions  in  the  ranges,  we  can 
modify  them  at  that  time. 

15.  The  LECs"  assertion  that  they  will 
be  able  to  use  the  streamlined 
procedures  for  fewer  than  50%  oflhe  2? 
rate  categories  is  incorrect. ^  We  have 
studied  the  potential  application  of  the 
ranges  to  every  carrier  for  which  tlie 
Commission  prescribes  depreciation 
rates.  We  have  found  that  today  over 
two-thirds  of  the  carriers  would  qualify 
for  the  streamlined  procedures  for  the 
22  proposed  rate  categories: 
Furthermore,  our  most  tecent 
depreciation  rate  reviews  indicate  that 
the  proportion  should  increase  over  the 
next  few  years. 

16.  In  the  past,  we  allowed  two 
informal,  alternative  streamlined 
procedures  for  plant  accounts 
representing  less  than  3%  of  a  carrier's 
total  depreciable  investment  in  a 
jurisdiction.  We  are  replacing  these 
informal  streamlined  study  procedures 
with  the  adoption  of  our  range  option. 
To  have  several  streamlined  procedures 
in  place  at  the  same  time  could  prove 
confusing  and  could  negate  any 
streamlining  achieved  by  the 
Commission.  Moreover,  these  previous 
procedures  had  a  minimal  streamlining 
effect  as  compared  with  the  new 
streamlined  procedures.  To  illustrate, 
they  only  reduce  the  studies  by  3  or  4 
pages  per  category',  whereas  oiu-  new 
procedures  reduce  them  by  15  pages. 
Therefore,  we  have  decided  to  employ 
only  the  streamline  range  option 
adopted  in  our  Depreciation 
Simplification  Order. 

17.  Under  our  depreciation 
prescription  process,  one-third  of  the 
carriers  for  which  we  prescribe 
depreciation  rates  have  their  rates 
reviewed  each  year.  In  the  Depreciation 
Simplification  Order,  we  stated  that 
price  cap  LECs  scheduled  for  review  in 
1995  and  1996  could  file  for  changes  in 
their  depreciation  rates  for  1994  as  long 


■■^In  the  Depreciation  Simplification  Order,  the 
Commission  decided  that  "if  a  L£C°s  current  basic 
factors  for  any  one  account  do  not  both  fall  within 
the  established  ranges  for  that  account,  the  LEG  may 
not  use  the  range  approot.h  for  that  account." 
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as  they  used  basic  factors  within  the  th 

ranges  we  selected.  These  carriers  must  lil 

file  these  depreciation  rate  changes  in  a  ,  A 

timely  manner  in  accordance  with  the  sp 
requirements  set  forth  in  the 

Depreciation  Simplification  Order.  is 

18.  Accordingly,  itjs  ordered,  in 
pursuant  to  Section  4(i),  201-205  and 

220(b),  of  the  Communications  Act  of  m 

1934,  as  amended,  47  U.S.C.  §§  154(i),  fb 

201-205  and  220(b).  that  the  ranges  for  ef 

'        APPENDIX— ACCO 


Account  F'Jo. 


2112.. 
2113.. 
:2114.. 
2115.. 
2116.. 
2122  .. 
2123.1 
2123.2 
2124  .. 

2231  .. 

2232  ... 
2232  ... 
2311  ... 
2341  ... 
2351  ... 
2362... 

2421  ... 

2422  ... 

2422  ... 

2423  ... 

2424  ... 
2441  ... 


Account  name 


Motor  Vehicles  

Aircraft .,^, 

Special  Purpose  Vehicles  ..... 

Garage  Work  Equipment 

Other  Wo*  Equipment 

Fumiture 

Office  Support  Equip  

Co.  Communications  Equip  .. 

Gen.  Purpose  Computers 

Radio  Systerris 

Circuit  Equipment 

Circuit  Equipment  

Station  Apparatus s 

Large  P3X 

PuWIc  Telephone 

Ottier  Terminal  Equipment  ... 

Aerial  CatAe 

Underground  Cable 

Underground  Cat)le  

Buried  Cat)le 

Submarine  Cable 

Conduit  Systems 
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BILLING  CODE  6712-01-M 

47  CFR  Part  74 

(MM  Docket  No.  93-106,  FCC  94-147] 

Use  of  the  Frequencies  in  the 
instructional  Television  Fixed  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  FCC  amended  the 
Instructional  Television  Fixed  Ser\-ice 
(ITFS)  rules  to  permit  licensees  to 
utilitize  channel  loading  in  meeting 
their  basic  educational  programming 
requirements.  Channel  loading  is  the 
scheduhng,  or  "loading,"  of  the 
requisite  amount  of  ITFS  programming 
onto  fewer  than  the  authorized  channels 
in  a  four-chaimel  ITFS  group.  It 
represents  a  cost-free  means  of  ft-eeing 
up  ITFS  channels  for  full-time 
commercial  programming  by  wireless 
cable  operators  who  lease  excess 
capacity  from  ITFS  licensees. 
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as  they  used  basic  factors  within  the 
ranges  we  selected.  These  carriers  must 
hie  these  depreciation  rate  changes  in  a 
timely  manner  in  accordance  with  the 
requirements  set  forth  in  the 
Depreciation  Simplification  Order. 

18.  Accordingly,  itjs  ordered, 
pursuant  to  Section  4{i),  201-205  and 
220(b),  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §§  154(i). 
201-205  and  220(b).  that  the  ranges  for 


the  future  net  salvage  and  the  projection 
life  factors  for  the  accounts  listed  in  the 
Appendix  are  hereby  adopted  as 
specified  in  the  Appendix. 

19.  It  is  further  ordered,  that  this  order 
is  effective  thirty  daj-s  after  publication 
in  the  Federal  Register. 

20.  It  is  further  ordered,  that  carriers 
may  use  the  ranges  established  herein 
for  federal  filing  purposes  prior  to  the 
effective  date  of  this  order. 


List  of  Subjects  in  47  CFR  Part  43 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 
LaVera  F.  Marshall. 

Acting  Sf^retarv. 


- 

^      APPENDIX— Accounts  and  Ranges  for  Phase  One  Implementation 

Account  name 

Depreciation  rate  category 

Projection  li'e  range  (years) 

Future  net  salvage  range 

Account  No. 

Low 

High 

(percent) 

Low 

High 

2112 

Motor  Vehicles  

Motor  Vehiclps 

7.5 

7 
12 
12 
12 
15 
10 

7 

6 

9 

7 

8 

5 

5 

7 

5 
25 
25 
25 
25 
25 
50 

9.5 
10 
18 
18 
18 
20 
15 
10 

8 
15 
11 
11 

8 

8 
10 

8 
30 
30 
30 
30 
30 
60 

10 

30 

0 

0 

0 

0 

0 

-5 

-    0 

-5 

-5 

-6 

-5 

-5 

0 

-5 

-25 

-20 

-30 

-10 

-5 

-10 

2113 

Aircraft 

Special  Purpose  Vehicles 

Garage  Work  Equipn>ent 

Other  Wort<  Equipment 

Furniture 

Aircraft 

20 

-2114 

Special  Purpose  Vehicles 

Garage  Work  Equipment 

Other  Work  Equipment  

Furniture 

Office  Support  Equip  

Co.  Communications  Equip  .. 

Gen.  Purpose  Computers 

Radk)  Systems 

60 

2115 

10 

2116 

10 

2122 

10 

2123.1  

Office  Support  Equip  

Co.  Communications  Equip   . 

Gen.  Purpose  Computers 

Radio  Systems 

10 

2123.2 

10 

2124 

2231 

10 
5 
5 

10 
0 
5 
5 

10 
5 

2232 

Circuit  Equipment  

Digital  Data  Service  .. 

2232 

Circuit  Equipment  

Station  Apparatus ; 

Analog 

2311 

Station  Apparatus  .......'    . 

2341 

Large  P3X  

Large  PBX 

2351 

2362 

2421 

Public  Telephone 

Other  Terminal  Equipment  ... 
Aerial  Cattle 

Publw  Telephone 

Other  Tenninal  Equipment  ... 

Non-Metallic 

Non-Metallic „... 

Metallic 

Non-Metallic 

Suhmarinn  Cahln 

2422 „ 

Underground  Cable 

-  10 

2422 

Underground  Catde 

-5 

2423 „... 

Buried  Cable 

-5 

2424 

Submarine  Cable 

0 
0 
0 

2441  

Conduit  Systems Conduit  Systems 

|FR  Doc.  94-16948  Filed  7-11-94:  10:29  am| 

BILLING  CODE  6712-01-M 

47  CFR  Part  74 

[MM  Docket  No.  93-106,  FCC  94-147] 

Use  Of  the  Frequencies  in  the 
instructionai  Television  Fixed  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  FCC  amended  the 
Instructional  Television  Fixed  Ser\'ice 
(ITFS)  rules  to  permit  licensees  to 
utihtize  channel  loading  in  meeting 
their  basic  educational  programming 
requirements.  Channel  loading  is  the 
scheduhng,  or  "loading,"  of  the 
requisite  amount  of  ITFS  programming 
onto  fewer  than  the  authorized  channels 
in  a  four-channel  ITFS  group.  It 
represents  a  cost-free  means  of  freeing 
up  ITFS  channels  for  full-time 
commercial  programming  by  wireless 
cable  operators  who  lease  excess 
capacity  from  ITFS  licensees. 


EFFECTIVE  DATE:  August  12.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arme  Lucey,  Mass  Media  Bureau,  Video 
Services  Division,  Distribution  Serxices 
Branch,  (202)  418-1630. 
SUPPLEMENTARY  INFORMATION:  This  is  the 
Commission's  Report  and  Order  in  MM 
Docket  No.  93-106,  adopted  on  June  9. 
1994  and  released  on  July  6, 1994. 

The  complete  text  of  this  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  239, 
at  the  Federal  Communications 
Commission,  1919  M  Street  N\V..      • 
Washington,  DC  20554,  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  at  (202)  857-3800.  2100  M 
Street  N\V.,  suite  140.  Washington.  DC 
20037. 

Report  and  Order 

1.  Forming  the  nucleus  of  the 
channel-loading  rules  are  the  five 
elements  of  an  industry'- wide  agreement 
reached  late  last  summer  by  educators 
and  wireless  cable  operators,"  see  58  FR 


42522  (August  10, 1993),  with  some 
minor  modifications  designed  to 
pro\ide  additional  assurances  that  the 
primary  educational  purpose  of  ITFS 
will  be  preserved. 

2.  First,  licensees  wishing  to  lease 
excess  capacity  must  provide  for  the 
continued  minimum  total  of  160  hours 
per  week  of  ITFS  programming,  or  40 
hours  per  channel  per  week,  composed 
of  80  ho'.us  to  be  immediately  used  and 
the  remaining  80  hours  to  be  subject  to 
ready  recapture  by  the  ITFS  licensee,  in 
the  event  it  wishes  to  expand  its 
educational  programming. 

3.  Second,  as  agreed  to  in  the 
compromise,  licensees  must  transmit 
the  minimum  total  of  80  hours  per  week 
over  only  their  au^orized  ITFS 
channels.  Licensees  may  "load"  this 
amount  of  programming  onto  fewer  than 
their  four  channels.  However,  the  rules 
will  not  permit  licensees  utilizing 
channel  loading  to  transmit  the  reduced 
amount  of  12  hours  per  channel  per 
week,  an  allowance  now  made  for 
licensees  during  their  first  two  years  of 
operation.  The  Commission  views 
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channel  loading  as  m  alternative  to  the 
two-year,  12-houmunimuni 
programming  optiob- 

4.  Third,  a  licensee  may  agree  to  the 
transmission  of  its  1 10  hours  of  ready 
recapture  programr  ling  over  any 
channel  in  a  marke  -wide  wireless 
system,  whether  it  1  le  an  ITFS  or  MMDS 
channel.  The  licensee  will  have  the 
right  to  recapture  ti  ne  on  up  to  four 
channels  to  air  simi  iltaneously  20 
additional  hours  of  educational 
programming  per  ci  lannel.  This  time 
may  be  recaptured  i  ipon  six  months' 
WTitten  notificadon  to  the  wireless  cable 
operator,  rather  tha  i  the  one-year  notice 
now  required.  The  i  Commission  deemed 
this  shortened  notic  e  period  an 
appropriate  trade-o  f  for  wireless  cable 
operators,  who  now  will  have  the 
flexibility  to  transre  it  the  recaptured 
nrS  programming  jn  any  channel  in 
their  systems  rathei  than  being  limited 
to  leased  ITFS  char  nels,  as  before. 

5.  Fourth,  an  ITFI »  applicant  seeking 
four  channels,  prop  Dsing  80  hours  of 
programming  per  w  ?ek  and  providing  in 
its  lease  agreement  or  an  additional  80 
hours  of  ready  reca]  tture  is  presumed  to 
have  demonstrated  ts  need  for  Uiose 
channels.  Applican  s  must  continue  to 
submit  programmir  i  grids  and 
schedules,  but  thes<  must  now  reflect, 
as  nearly  as  possibl !,  the  nature  and 
timing  of  education  d  programming 
planned  for  the  firsi  year  of  operation. 
This  will  permit  th<  Commission  to 
verify  that  program:  ning  aired  outside 
the  traditional  scho  )1  day  is  in  fact 
directed  to  legitime  e  educational  needs. 
Compliance  wdth  th  3  above  will  be 
reviewed  at  renewa  time.  Moreover, 
those  applicants  pn  posing  to  channel 
load  in  accordance  vith  the  rules 
adopted  by  the  Coir  mission  will  not  be 
disadvantaged  for  e  ecting  to  do  so  in 
the  comparative  seii  (ction  procedure 
utilized  by  the  Com  nission  in  selecting 
a  licensee  between  i  nutually  exclusive 
applicants. 

6.  Fifth,  the  Comi  lission  noted  that 
no  reallocation  of  D  FS  spectrum,  of 
either  loaded  or  nor  -loaded  channels,  is 
intended  or  effectec  by  the  adoption  of 
channel  loading.  Ra  her,  the 
Commission  stated  hat  gharmel  loading 
provides  ITFS  licen  lees  with  an  option, 
which  will  enhance  the  value  ofleasing 
arrangements  both  t )  ITFS  licensees  and 
wireless  cable  lesse< «. 

7.  Finally  the  Con  imission  will  allow 
the  channel  loading  rules  to  remain  in 
effect  until  the  Com  nission  assesses  the 
impact  of  digital  coi  ipression  on  the 
ITFS  service,  throu^  i  a  future  notice 
and  comment  rule  r  aking  proceeding. 

8.  The  Commissic  a  applied  the  rules 
and  standards  adopi  ed  for  channel 
loading  to  channel  r  lapping.  Channel 


IMI 


mapping,  a  complex  and  costly 
switching  technology  that  is 
functionally  equivalent  to  channel 
loading,  was  recognized  by  the 
Conunission  in  1991  as  a  legidmate 
means  of  accommodating  the  joint 
programming  needs  of  ITFS  Hcensees 
and  their  wireless  cable  lessees. 

9.  For  further  information  concerning 
this  Report  and  Order,  contact  Anne 
Lucey  {202-418-1630),  Mass  Media 
Bureau,  Video  Services  Division, 
Distribution  Services  Branch,  Federal 
Communications  Commission, 
Washington,  DC  20554. 

List  of  Subjects  in  47  CFR  Fart  74 

Radio  broadcasting. 

Federal  Communications  Commission. 
LaVera  F.  Marshall. 
Acting  Secretary. 

Rules  Chansjes 

Part  74  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  74-4AMENDED] 

1 .  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066.  as 
amended.  1062.  as  amended;  47  U.S.C.  154. 
303.  554. 

2.  Section  74.902  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (d)(1)  and  adding  paragraph 
(d)(2)  to  read  as  follows: 

§74.902    Frequency  assignments. 

*         *         •         •        * 

(d)  *  *  * 

(2)  An  applicant  leasing  excess 
capacity  and  proposing  a  schedule 
which  complies  in  all  respects  with  the 
requirements  of  Section  74.931(e)  will 
have  presumptively  demonstrated  need, 
in  accordance  with  paragraph  (d)(1)  of 
this  section,  for  no  more  than  four 
channels,  all  part  of  the  same  Group 
listed  in  paragraph  (a)  of  this  section. 
This  presumption  is  rebuttable  by 
demonstrating  that  the  application  does 
not  propose  to  comport  with  our 
educational  programming  requirements, 
that  is,  to  transmit  some  formal 
educational  programming,  as  defined  in 
Section  74.931(a),  and  to  transmit  the 
requisite  minimum  programming  of 
Section  74.931(e)  for  genuinely 
educational  purposes  and  to  receive 
sites  when  students  are  there. 

3.  Section  74.931  is  amended  by 
revising  paragraph  (a)(1)  and  adding 
paragraph  (e)(9)  to  read  as  follows: 

§  74.931    Purpose  and  pennissit)te  service. 

(a)(1)  Instructional  television  fixed 
stations  are  intended  primarily  to 


provide  a  formal  educational  and 
cultural  development  in  aural  and 
visual  form,  to  students  enrolled  in 
accredited  pubUc  and  private  schools, 
colleges  and  universities.  Authorized 
instructional  television  fixed  staUon 
channels  must  be  used  to  transmit 
formal  educational  programming  offered 
for  credit  to  enrolled  students  of 
accredited  schools,  with  limited 
exceptions  as  set  forth  in  paragraph 
(e)(9)  of  this  section  and  Sees.  74.990 
through  74.992. 
***** 

(e)  *  *  * 

(9)  A  licensee  may  shift  its  requisite 
ITFS  programming  onto  fewer  than  its 
authorized  number  of  channels,  via 
channel  mapping  technology  or  channel 
loading,  so  that  it  can  lease  full-time 
channel  capacity  to  a  wireless  cable 
operator,  subject  to  the  condition  that  it 
provide  a  total  average  of  at  leas'  20 
hours  per  channel  per  week  of  ITFS 
programming  on  its  authorized 
channels.  The  licensee  also  retains  the 
unabridgeable  right  to  recapture,  subject 
to  six  months'  written  notification  to  the 
wireless  cable  operator,  an  average  of  an 
additional  20  hours  per  channel  per 
week  for  simultaneous  programming  on 
the  number  of  channels  for  which  it  is 
authorized.  The  licensee  may  agree  to 
the  transmission  of  this  recapture  dme 
on  chaimels  not  authorized  to  it,  but 
which  are  included  in  the  wireless 
system  of  which  it  is  a  part. 
***** 
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BILUNG  CODE  6712-01-41 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 

Administration 

49  CFR  Part  571 

[Docket  No.  74-1 4;  Notice  90] 

RIN2127-AE79 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash 
Protection;  Seat  Qelt  Assemblies 

agency:  National  Highway  Traffic     ' 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule,  technical 
amendment,  date  for  early  optional 
compliance. 

SUMMARY:  On  April  15, 1994,  NHTSA 
published  a  final  rule  amending  Federal 
Motor  Vehicle  Safety  Standard  No.  208, 
Occupant  Crash  Protection,  and  Federal 
Motor  Vehicle  Safety  Standard  No.  209, 
Seat  Belt  Assemblies.  It  gave 
manufacturers  of  replacement  seat  belt 


assemblies  intended  for  use  only  in 
specifically  identified  motor  vehicles  a 
choice  of  two  means  of  providing 
information  about  the  seating  positions 
and  vehicle  models  for  which  the 
assemblies  are  appropriate.  The 
information  may  be  provided  either  on 
the  assembly  itself  or  in  the  installation 
instruction  sheet  required  to  accompany 
the  assembly.  The  final  rule  also 
provided  that  the  labeling  requirement 
does  not  apply  to  two  types  of  seat  belt 
assemblies  when  they  are  installed  as 
original  equipment  in  a  new  motor 
vehicle.  The  final  rule  is  effective 
October  12, 1994. 

Genen!  Motors  (CM)  petitioned  for 
reconsideration,  requesting  that 
manufacturers  be  allowed  to  delete 
information  that  will  no  longer  be 
required  now  instead  of  waiting  until 
October  12. 1994:  This  notice  provides 
the  requested  relief. 
DATES:  The  amendments  to  Section 

571.208  (49  CFR  571.208)  and  Section 

571.209  (49  CFR  571.209),  pubhshed  at 
59  FR  17992,  April  15,  1994,  continue 
to  be  effective  cSctober  12, 1994. 

Seat  belt  assemblies  and  vehicles, 
manufactured  before  October  12,  1994, 
may  voluntarily  comply  on  July  8.  1994, 
with  those  rules  instead  of  the 
requirements  currently  in  effect. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  S.  Cohen,  Office  of  Vehicle 
Safety  Standards,  NRM-1 2,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Telephone:  (202)  366-4911. 
SUPPLEMENTARY  INFORMATION:  On  April 
15,  1994,  NHTSA  published  a  final  rule 
amending  Federal  Motor  Vehicle  Safety 
Standard  No.  208,  Occupant  Crash 
Protection,  and  Federal  Motor  Vehicle 
Safety  Standard  No.  209,  Seat  Belt 
Assemblies,  to  allow  memufacturers  of 
all  replacement  seat  belt  assembhes 
intended  for  use  only  in  specifically 
identified  motor  vehicles  a  choice  of 
two  means  of  providing  information 
regarding  the  seating  positions  and 
vehicle  models  for  which  the  assemblies 
are  appropriate  (59  FR  17992).  The 
information  may  be  provided  either  on 
the  assembly  itself  or  in  the  installation 
instriiction  sheet  currently  required  to 
accompany  the  assembly.  The  final  rule 
also  narrowed  the  applicability  of  the 
labeling  requirement  so  that  it  does  not 
apply  to  two  types  of  seathelt 
assemblies  when  they  are  installed  as 
original  equipment  in  a  new  motor 
vehicle.  NHTSA  amended  Standards 
Nos.  208  and  209  because  the  new 
requirement  will  provide  manufacturers 
more  flexibiUty  in  the  manner  of 
providing  installation  information 
without  decreasing  the  likelihood  that 
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assemblies  intended  for  use  only  in 
specifically  identified  motor  vehicles  a 
choice  of  two  means  of  providing 
information  about  the  seating  positions 
and  vehicle  models  for  which  the 
assemblies  are  appropriate.  The 
information  may  be  provided  either  on 
the  assembly  itself  or  in  the  installation 
instruction  sheet  required  to  accompany 
the  assembly.  The  final  rule  also 
provided  that  the  labeling  requirement 
does  not  apply  to  two  types  of  seat  belt 
assemblies  when  they  are  installed  as 
original  equipment  in  a  new  motor 
vehicle.  The  final  rule  is  effective 
October  12, 1994. 

Genen!  Motors  (GM)  petitioned  for 
reconsidfcration,  requesting  that 
manufacturers  be  allowed  to  delete 
information  that  will  no  longer  be 
required  now  instead  of  waiting  until 
October  12. 1994:  This  notice  provides 
the  requested  rehef. 
DATES:  The  amendments  to  Section 

571.208  (49  CFR  571.208)  and  Section 

571.209  (49  CFR  571.209),  pubhshed  at 
59  PR  17992,  April  15,  1994,  continue 
to  be  effective  (Dctober  12, 1994. 

Seat  belt  assemblies  and  vehicles 
manufactured  before  October  12,  1994, 
may  voluntarily  comply  on  July  8.  1994. 
with  those  rules  instead  of  the 
requirements  currently  in  effect. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  S.  Cohen,  Office  of  Vehicle 
Safety  Standards,  NRM-1 2,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone:  (202)  366-4911. 
SUPPLEMENTARY  INFORMATION:  On  April 
15,  1994,  NHTSA  published  a  final  rule 
amending  Federal  Motor  Vehicle  Safety 
Standard  No.  208.  Occupant  Crash 
Protection,  and  Federal  Motor  Vehicle 
Safety  Standard  No.  209,  Seat  Belt 
Assemblies,  to  allow  memufacturers  of 
all  replacement  seat  belt  assembfies 
intended  for  use  only  in  specifically 
identified  motor  vehicles  a  choice  of 
two  means  of  providing  information 
regarding  the  seating  positions  and 
vehicle  models  for  which  the  assemblies 
are  appropriate  (59  FR  17992).  The 
information  may  be  provided  either  on 
the  assembly  itself  or  in  the  installation 
instruction  sheet  currently  required  to 
accompany  the  assembly.  The  final  rule 
also  narrowed  the  applicability  of  the 
labeling  requirement  so  that  it  does  not 
apply  to  two  types  of  seatielt 
assemblies  when  they  are  installed  as 
original  equipment  in  a  new  motor 
vehicle.  NHTSA  amended  Standards 
Nos.  208  and  209  because  the  new 
requirement  will  provide  manufacturers 
more  flexibility  in  the  manner  of 
providing  installation  information 
without  decreasing  the  likelihood  that 


belts  will  be  correctly  installed.  The 
final  rule  is  effective  October  12.  1994. 

On  May  2, 1994,  General  Motors  (GM) 
petitioned  for  reconsideration  of  the 
April  15  final  rule.  Specifically,  GM 
requested  an  amendment  to  the  effective 
date  to  allow  manufacturers  to  begin 
now  to  delete  information  that  will  no 
longer  be  required.  In  the  absence  of  this 
rehef,  the  manufacturers  will  have  to 
continue  providing  the  information 
until  the  October  12.  1994  effective  date. 

Prior  to  October  12,  1994,  Standard 
No.  209  will  continue  to  specify  three 
different  sets  of  requirements  for  the 
provision  by  manufacturers  of 
replacement  seat  belt  asserahilies  of 
information  regarding  the  vthicle 
models  and  seating  positions  for  which 
the  assemblies  are  appropriate.  The 
standard  requires  some  seat  belt 
assemblies  to  be  labeled,  some  to  be 
both  labeled  and  accompanied  by  an 
installation  instruction  sheet,  and  some 
simply  to  be  accompanied  by  an 
installation  instruction  sheet.  A 
complete  discussion  of  which 
requirement  apphes  to  which  type'of 
belt  can  be  found  in  the  April  15  final 
rule.  The  April  15  final  rule  replaced 
these  three  different  sets  of 
requirements  with  the  single  provision 
described  above. 

Since  the  April  15  final  rule  was 
intended  to  ease  the  burden  on 
manufacturers,  by  providing 
manufacturers  with  more  flexibility  and 
deleting  redundant  requirements.the 
agency  is  adopting  the  requested 
amendment. 

NHTSA  finds  for  good  cause  that  this 
final  rule  can  be  made  effective 
immediately.  This  final  rule  imposes  no 
duties  or  responsibilities  on  any  paily. 
Manufacturers  may  continue  to  comply 
with  the  current  requirements  until  the 
previously  established  effective  date  of 
the  April  15, 1994  final  rule.  As  an 
alternative,  this  final  rule  gives 
manufacturers  the  option  of  complying 
instead  writh  the  requirements  of 
Standard  No.  208  and  Standard  No'.  209. 
as  amended  by  the  April  15,  1994  final 
rule,  which  will  become  effective 
October  12, 1994. 

Accordingly,  under  the  authoritv  of 
49  U.S.C.  322.  30111,  30115, 30117, and 
30166,  and  the  delegation  of  authority  at 
49  CFR  1.50,  the  amendments  to  .Section 

571.208  (49  CFR  571.208)  and  Section 

571.209  (49  CFR  571.209),  published  at 
59  FR  17992.  April  15,  1994,  continue 
to  be  effective  October  12,  1994.  Seat 
belt  assemblies  and  vehicles 
manufactured  before  October  12, 1994, 
may  voluntarily  comply  on  July  8,  1994. 
with  those  rules,  in  fieu  of  the 
requirements  currently  in  effect. 


Rulemaking  Analyses  and  Notices 

Executive  Order  12866  {Regulatory- 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  actipn  was  not  reviewed  under 
the  Executive  Order.  NHTSA  has 
considered  the  im.pact  of  this 
nilemaking  action  under  the 
Department  of  Tran.sportation's 
regulatory  policies  and  procedures  and 
determined  that  this  action  is  not 
significant  within  the  meaning  of  those 
poUcies  and  procedures.  This  final  rule 
gives  manufacturers  the  option  of 
complying  either  with  the  current 
requirements  of  Standard  No.  209.  or 
the  requirements  of  Standard  No.  209  as 
amended  by  the  April  15,  1994  final 
rule,  which  will  be  effective  October  1 2. 
1994.  Accordingly,  this  final  rule  will 
not  impose  any  costs  on  manufacturers 
The  impacts  are  thus  so  minimal  that  a 
full  regulatory-  evaluation  was  not 
prepared. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  1  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  above,  the  agency  has 
determined  that  this  final  rule  will  nul 
have  any  cost  impacts.  Accordingly,  a 
regulatory  evaluation  has  not  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511). 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  En  vironmental  Policv  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  ( Federalism ) 

Finally.  NHTSA  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  E.O  12612. 
and  has  determined  that  this  rule  will 
not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
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of  performance  wlich  is  not  identical  to 
the  Federal  standa  rd.  except  to  the 
extent  that  the  Sta  :e  requirement 
imposes  a  higher  1  evel  of  performance 
and  applies  only  1 5  vehicles  procured 
49  U.S.C.  30161  sets 
or  judicial  review  of 


for  the  State's  use. 
forth  a  procedure 


DEPARTMEffT  OF 


National  Oceanic 
Administration 


final  rules  establis  ling,  amending  or 
revoking  Federal  r  lotor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  p«  tition  for 
reconsideration  or  other  administrative 
proceedings  befom  parties  may  file  suit 
in  court. 

Issued  on  July  8.  lb94. 
Christopher  A.  Hart 

Deputy  Administrati  r. 

|FR  Doc.  94-17000  F  iled  7-12-94:  8:45 ami 

BILLING  CODE  4910-«*-l 


COMMERCE 
and  Atmospheric 


50  CFR  Part  675 

[Docket  No.  93110O44O43;  ID.  070694A] 


Groundflsh  of  the 


Bering  Sea  and 


Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  ^  ational  Oceanic  and 
Atmospheric  Adm  inistration  (NOAA). 
Commerce. 


ACTION:  Closure. 


SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  the  sharpchin/northem 
rockfish  species  category  in  the  Aleutian 
Islands  subarea  (AI)  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  sharpchin/ 
northern  rockfish  total  allowable  catch 
(TAC)  in  the  AI. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  July  7, 1994,  until  12 
midnight.  A.l.t.,  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Sloan,  907-586-7228. 
SUPP1.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §675.20(a)(7)(ii) 
the  sharpchin/northem  TAC  for  the  AI 
was  established  by  the  final  groundfish 
specifications  (59  FR  7656,  February  16, 
1,994)  as  4,820  metric  tons  (rat).  The 
Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 


accordance  with  §  675.20(a)(8),  that  the 
sharpchin/northem  rockfish  TAC  in  the 
AI  soon  will  be  reached.  Therefore,  the 
Regional  Director  has  established  a 
directed  fishing  allowance  of  4,320  mt, 
with  consideration  that  500  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  AI. 

The  Regional  Director  has  determined 
that  the  directed  fishing  allowance  has 
been  reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  the 
sharpchin/northem  rockfish  species 
category  in  the  AI,  effective  from  12 
noon,  A.l.t.,  July  7, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §675. 20(h). 

Classification 

This  action  is  taken  under  §675.20 
and  is  exempt  from  OMB  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  7,  1994. 
David  S.  Crestin,      "^ 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-16863  Filed  7-7-94: 4:03  pmj 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  inspection  Service 

9  CFR  Part  381  j 

[Docket  No.  94-01 6P] 
RIN  0583-AB79 

Enhanced  Poultry  Inspection 

AGENCY:  Food  Sa.fety  and  Inspection 
Service.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  is  proposing  to 
amend  the  poultry  products  inspection 
regulations  to  implement  a  new  system 
of  post-mortem  inspection  for  all 
poultry  species.  The  proposed  system 
contains  several  innovations  to  provide 
assurances  that  USDA-inspected  and 
passed  poultry  products  will  be  free  of 
visible  contamination  and  will  require 
the  use  of  approved  antimicrobial 
treatments  in  all  official  establishments. 
The  proposed  system  would  replace  all 
existing  systems  of  poultry  post-mortem 
inspection  with  a  single  system  in 
which  two  FSIS  inspectors  would  staff 
each  poultry  processing  line  and 
examine  carcasses  for  disease  and 
visible  contamination.  The  proposed 
regulation  would  not  mandate  a 
reduction  in  maximum  linespeeds.  The 
proposed  system  would  place  additional 
responsibility  on  official  estabhshments 
to  assure  that  the  poultry  they  process 
is  wholesome  and  free  of  disease. 
Establishment  personnel,  positioned 
before  the  on-line  post-mortem  FSIS 
inspector,  would  check  carcasses  prior 
to  inspection  and  present  for  inspection 
only  those  poultjy  that  are  free  of 
disease.  Additionally,  they  would 
identify  all  poultry  requiring  off-line 
trim,  salvage  or  reprocessing  prior  to 
presentation  to  FSIS  for  inspection.  A 
second  FSIS  inspector  would  be 
positioned  at  a  new  inspection  station 
that  would  incorporate  that  portion  of 
the  processing  line  between  viscera 
harvest  and  the  chiller.  This  is  a 
location  where  contamination  can  occur 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  inspection  Service 

9  CFR  Part  381 

[Docket  No.  94-01 6P]  \ 

RIN  0583-AB79 

Eniianced  Pouitfy  Inspection 

AGENCY:  Food  Sa.fety  and  Inspection 
Service.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  is  proposing  to 
amend  the  poultry  products  inspection 
regulations  to  implement  a  new  system 
of  post-mortem  inspection  for  all 
poultry  species.  The  proposed  system 
contains  several  innovations  to  provide 
assurances  that  USDA-inspected  and 
passed  poultry  products  will  be  free  of 
visible  contamination  and  will  require 
the  use  of  approved  antimicrobial 
treatments  in  all  official  establishments. 
The  pro{>osed  system  would  replace  all 
existing  systems  of  poultry  post-mortem 
inspection  with  a  single  system  in 
which  two  FSIS  inspectors  would  staff 
each  poultry  processing  line  and 
examine  carcasses  for  disease  and 
visible  contamination.  The  proposed 
regulation  would  not  mandate  a 
reduction  in  maximum  linespeeds.  The 
proposed  system  would  place  additional 
responsibility  on  official  establishments 
to  assure  that  the  poultry  they  process 
is  wholesome  and  free  of  disease. 
Establishment  personnel,  positioned 
before  the  on-line  post-mortem  FSIS 
inspector,  would  check  carcasses  prior 
to  inspection  and  present  for  inspection 
only  tJiose  poultjy  that  are  free  of 
disease.  Additionally,  they  would 
identify  all  poultry  requiring  off-line 
trim,  salvage  or  reprocessing  prior  to 
presentation  to  FSIS  for  inspection.  A 
second  FSIS  inspector  would  be 
positioned  at  a  new  inspection  station 
that  would  incorporate  that  portion  of 
the  processing  line  between  viscera 
harvest  and  the  chiller.  This  is  a 
location  where  contamination  can  occur 


but  where  there  is  currently  no  on-line 
inspection  taking  place.  Finished 
Product  Standards  would  be  revised  to 
eliminate  process  tolerances  for  fecal 
contamination.  Recordkeeping  and 
verification  procedures  would  be 
required  so  that  establishment  process 
control  could  be  assured.  Additionally, 
all  contaminated  poultry  that  are 
reprocessed  would  be  reinspected  on 
the  main  processing  line  by  the  second 
FSIS  inspector  and  antimicrobial 
treatments  would  required  to  be  applied 
to  carcasses  before  the  chilling 
operation. 

DATES:  Comments  must  be  received  on 
or  before  October  11,  1994. 
ADDRESSES:  Written  comments  to  Policy 
Evaluation  and  Planning  Staff,  Attn: 
Diane  Moore,  Room  3171  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agricuhur%  Washington,  DC  20250. 
Oral  comments,  as  provided  imder  the 
Poultry  Products  hispection  Act,  should 
be  directed  to  Dr.  Isabel  Arrington,  at 
the  address  given  below.  (See  also 
"Comments"  under  SUPPLEMENTARY 
INFORMATION.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Isabel  Arrington,  Staff  Officer, 
Inspection  Management  Program. 
Inspection  Operations.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250; 
(202) 720-7905. 

SUPPLEMENTARY  INFORMATION: 
Comments 

7  he  Agency  recognizes  that  there  may 
be  additional  information  that  was  not 
available  fqr  its  consideration  at  the 
time  this  proposal  was  written. 
Therefore,  the  Agency  is  conducting 
further  analysis  of  the  benefits  and  costs 
of  the  proposal  and  also  is  soliciting 
additional  information  on  this  proposal. 
In  particular,  FSIS  is  interested  in 
receiving  information  on  inspector 
sequence,  benefits,  and  costs  of  the 
proposed  rule.  FSIS  expects  that  this 
information  will  be  submitted  in  the 
form  of  comments  &t)m  the  public. 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposal.  Written  comments  should  be 
sent  to  the  Policy  Evaluation  and 
Planning  Staff  and  should  refer  to  the 
docket  number  that  appears  in  the 
heading  of  this  document.  Any  person 
desiring  opportunity  for  oral 
presentation  of  views,  as  provided 


under  the  Poultry  Products  Inspection 
Act,  must  make  such  request  to  Dr. 
Arrington  so  that  arrangements  may  be 
made  for  such  \iews  to  be  presented.  A 
record  will  be  made  of  all  views  orally 
presented.  All  comments  submitted  in 
response  to  this  proposal  will  be 
available  for  pubhc  inspection  in  the 
Policy  Office  from  9  a.m.  to  4:00  p.m., . 
Monday  through  Friday. 

Additionally,  FSIS  will  collect  data  by 
pilot  testing  this  proposal  during  the 
comment  period.  The  Agency  vfill 
comply  with  all  bargaining  obligations 
under  the  National  Basic  Agreement  and 
the  Federal  Service  Labor  Management 
Relations  Statute  relating  to  the  impact 
any  Poultry  Enhancement  Inspection 
System  pilot  test  would  have  on 
employee  working  conditions. 

To  the  e.xtent  that  the  further  analysis 
conducted  by  USDA  and  the  comments 
solicited  by  this  proposal  contain 
meritorious  alternatives,  information,  or 
data  not  previously  considered,  the 
Agency  may  decide  to  propose  changes 
to  specific  provisions  of  this  proposed 
rule.  In  this  event,  the  Agency  is 
committed  to  supplement  this 
rulemaking  to  provide  the  pubhc  an 
opportunity  to  comment  on  the  specific 
revised  regulatory  provisions. 

Background 

Introduction 

The  Secretary  of  Agriculture  is 
charged  by  the  Poultry  Products 
Inspection  Act  (PPL\— 21  U.S.C.  451  et 
seq.)  with  carrying  out  a  mandatory 
poultry  products  inspection  program. 
The  purpose  of  this  inspection  is  to 
assure  that  poultry  products  in 
interstate  and  foreign  commerce  are 
wholesome,  not  adulterated,  and 
properly  marked,  labeled,  and  packaged. 
The  Act  prohibits  the  shipment  in 
commerce  of  poultry  products  that  are 
adulterated  or  misbranded  (21  U.S.C. 
458),  including  any  poultry  products 
that  bear  or  contain  any  poisonous  or 
deleterious  substance  that  may  render 
them  injurious  to  health  (21  U.S.C. 
453(g)(1))  or  that  for  any  other  reason 
are  unsound,  unhealthful, 
unwholesome,  or  otherwise  unfit  for 
human  food  (21  U.S.C.  453(g)(3)).  The 
Act  requires  post-mortem,  inspection  of 
all  carcasses  of  slaughtered  poultrv 
subject  to  the  Act  and  such  reinspection 
as  deemed  necessary  (21  U.S.C.  455(b)). 
The  Secretary  is  authorized  to 
promulgate  such  rules  and  regulations 
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as  are  necessary  to 
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carry  out  the 


provisions  of  the  i^ct  (21  U.S.C.  463(b)| 

FSiS  has  stationed  about  2,705 
inspectors  in  300  ^ultry  slaughtering 
establishments  nationwide.  They  are 
responsible  for  anife-mortem  and  post- 
mortem inspection,  and  the  inspection 
of  further  processctd  products  at  these 
establishments.  THey  are  also 
responsible  for  assuring  that  facilities 
and  equipment  ar^  sanitary  and  the 
plant  eavironmenB  conducive  to  the 
manufacture  of  a  wholesome  product. 

To  meet  the  PPI^  requirement  for 
post-mortem  inspdction  of  every  poultry 
carcass.  FSIS  stations  inspectors  on 
ever>'  slaughter  linJB  throughout  every 
working  shift.  Moat  poultry  slaughtering 
establishments  operate  moving 
production  lines  tllat  carry  the  poultry 
through  all  the  sta  es  of  processing  from 
that  of  the  live  bin  to  the  finished. 
ready-to  cook  stagi  . 

Staughter  and  Dre  •sing  Process 

Currently,  live  b  rds  are  brougiit  to  the 
plant  and  hung  up  ;ide-down  on 
shackles  on  the  m<  ving  conveyor  line 
They  are  moved  fii  st  to  the  stunning 
and  slaughtering  a  "ea,  where  they  are 
bled  out.  Next,  the  ,•  are  moved  into 
scalding  vats  whet ;  the  feathers  are 
loosened.  They  are  then  conveyed  to 
automatic  defeatht  ring  machines  (called 
"pickers"),  where  he  feathers  are  taken 
off  the  carcass  by  r  jpidly  moving  rubber 
"fingers."  After  th; ;  operation,  the  birds 
pass  through  a  hoc  s.  removal  area.  Then 
they  pass  to  the  ev  sceration  area  of  the 
plant,  where  the  bi  rds  are  eviscerated  by 
automatic  machin<  ry.  Evisceration  is 
usually  accomplis  led  by  cutting  the 
birds  abdomen  an  1  "scooping"  out  the 
orga.is  with  metal  'spoons"  or  paddles 

The  viscera  are  1  ?ft  attached  to  and 
suspended  outside  the  carcass 
throughout  post-m  jrtem  inspection.  The 
birds  are  presentee  for  inspection  with 
the  hanging  viscer;  i  suspended  to  one 
side  of  the  carcass  The  inspector 
conducts  a  post-m<  trtem  examination  for 
signs  of  disease  or  ibnormality  by 
holding  open  the  a  xlominal  cavity  with 
one  hand  and  view  ing  its  interior  and 
then  quickly  mani  mlatjng  the  viscera 
with  the  other  han  I.  At  the  same  time, 
the  inspector  obsei  ves  the  e.xternal 
surfaces  of  the  cart  ass  for  signs  of 
disease,  abnormali  y.  or  contamination 
The  inspector  also  points  out  to 
establishment  emp  oyees  lesions  or 
other  conditions  tf  at  may  be  removtul 
by  trimming. 

Birds  tiiat  do  nol  pass  post-mortem 
inspection  are  eith  (r  removed  from  the 
processing  line  an(  placed  on  a  hang- 
back  rack  for  veter  nar>'  disposition  or 
they  are  designate!  for  off-line 
trimming,  salva^?,  or  reprocessing,  or 


condemned.  Birds  that  are  inspected 
and  passed  by  FSIS  move  on  to  the  ne.xt 
operations,  which  include  viscera 
removal,  giblet  harvest,  and  final 
trimming  and  washing.  The  carcasses 
then  proceed  to  the  chilling  operation, 
where  usually  they  aie  immersed  in  ice 
and  cold  water  tanks  to  bring  the  carcass 
temperature  dovvTi  to  acceptable  levels 
and  to  retard  bacterial  growth.  The 
chilled  birds  are  then  packaged  and 
readied  for  shipment  or  further 
processed. 

Basis  of  Inspection 

All  post-mortem  inspection  is  based 
on  the  use  of  an  organoleptic  method  of 
inspection.  That  is.  inspectors  and 
veterinarians  rely  on  the  use  of  their  five 
senses  in  making  decisions  regarding 
the  disposition  of  poultry  carcasses  and 
their  parts.  Additionally.  FSIS 
personnel  monitor  chemical  residues 
and  microbial  baselines  by  taking 
random  samples  of  inspected  birds  for 
laboratory  microbiological  or  chemical 
analyses.  Laboratory  analysis  can  be 
utilized  to  confirm  post-mortem 
dispositions  or  suspected  chemical 
residues.  * 

The  organoleptic  method  has  proven 
reliable  over  many  years  in  the 
detection  of  diseases  or  abnormalities 
that  could  be  dangerous  and  are 
certainly  objectionable  to  consumers. 
Nevertheless,  tlie  organoleptic  method 
is  not  capable  of  detecting  microbial 
pathogens  that  may  be  present  on  raw, 
ready-to-cook  product.  Because  of  the 
continuing  and  increasing  threat  of 
foodbome  pathogens,  including 
pathogens  known  to  be  carried  on  the 
surfacf.s  of  dressed  poultry  carcasses 
and  in  feces,  the  focus  of  meat  and 
poultry  inspection  must  shift  toward.s 
enhancing  public  health. 

Pathogen  Reduction  Initiatives 

In  this  regard  other  FSIS  initiatives 
include  prevention  programs  for  use  on 
the  farm  and  during  live-animal  transit, 
the  development  of  rapid  detection 
methods  using  the  latest  technologies, 
the  collection  of  microbiological 
baseline  data,  the  development  of  risk 
analysis  methods  applicable  to  meat  and 
poultry  inspection,  microbial  detection 
and  reduction  activities  in  both 
slaughtering  and  processing  plants,  and 
an  intensified  education  program 
directed  at  retail  outlets,  food  handlers, 
and  consumers. 

Some  of  these  initiatives  will 
obviously  take  longer  than  oUiers  to 
carry  out.  Some  in-plant  activities  will 
depend  on  the  development  of  new 
technology.  Ei'en  though  all  critical 
research  questions  have  not  yet  been 
answered.  F.SI.S  recognises  and  accepts 


its  obligation  to  proceed  vdth  activities 
that  are  likely  to  succeed  based  on 
ciurent  theories  about  pathogen  control. 
The  agency  also  has  the  opportunity  to 
introduce  useful  microbial  detection 
technologies  into  the  present  inspection 
program  as  they  become  available,  not 
waiting  for  the  fully  developed  new- 
system. 

This  proposal  includes  several 
activities  which  are  based  on  present 
knowledge,  especially  that  which 
suggests  that  pathogen  presence  on 
carcasses  is  likely  associated  with  fecal 
contamination  and  that  careful  process 
control  can  reduce  the  potential  for 
contamination. 

Current  Inspection  Systems 

Several  poultry  post-mortem 
inspection  systems  are  currently 
operated  in  federally  inspected 
establishments — traditional.  New  Line 
Speed  (NELS),  New  Turkey  Inspection 
System  (NT!S),  and  the  Streamlined 
Inspection  System  (SIS).  Within  each  of 
these  current  systems  no  product  with 
visible  fecal  contamination  is  permitted 
to  enter  the  chiller,  but  the  assurance  of 
this  standard  is  based  on  monitoring 
samples;  inspectors  do  not  have  the 
opportunity  to  continuously  verify  that 
fecal  cont£unination  doesn't  enter  the 
chiller. 

Traditional 

Under  traditional  inspection,  the 
oldest  system,  one  inspector  examines  a 
whole  bird  and  is  responsible  for  its 
proper  disposition,  including  directing 
and  verifying  any  required  trimming  by 
an  estabUshment  employee  who  is  the 
"inspector's  helper,"  before  the  bird 
leaves  the  area  of  inspection.  A  sample 
of  inspected  product  is  reinspected  for 
processing  nonconformances  through  an 
acceptable  quality  level  (AQL)  statistical 
program.  Line  speeds  for  traditional 
inspection  were  based  on  work- 
measurement  studies  and  were  set  at  the 
limit  at  which  an  inspector  could  carry 
out  the  organoleptic  examination  and 
manipulation  of  each  carcass  presented 
for  inspection.  Also,  industrj'  was  not 
capable  of  producing  birds  at  a  higher 
speed  and  therefore,  these  lincspeeds 
were  acceptable. 

SIS 

In  the  mid-1970's.  the  development  of 
automated  evisceration  equipment,  as 
well  as  improvements  in  genetics, 
nutrition,  health,  and  flock 
management,  allowed  the  poultry 
industry  to  present  uniform  lots  of  birds 
to  inspectors  faster  than  inspectors 
could  inspect  using  traditional  methods. 
In  1978,  the  FSIS  approved  the  use  of 
a  new  inspection  method  knowii  as  ... 


Modified  Traditional  Inspection  (MTI). 
MTI  allowed  industry  to  run  an 
viscerating  line  at  speeds  of  up  to  70 
birds  per  minute. 

In  1985,  USDA  designed  a  new 
system  to  replace  MTI  that  would 
permit  the  industry  to  continue  to 
operate  at  70  birds  per  minute  but 
require  fewer  on-hne  inspectors.  This 
system  became  known  as  the 
Streamlined  Inspection  System  (SIS). 
SIS,  which  is  currently  the  standard 
form  of  inspection  for  young  chickens, 
requires  one  or  two  inspectors  to  be 
positioned  on  each  processing  hne  after 
the  birds  have  been  eviscerated.  Each 
inspector  performs  a  whole-bird 
inspection  involving  the  examination  of 
the  outside,  inside,  and  viscera  of  the 
birds  presented  for  inspection.  The  one- 
inspector  form  of  SIS  is  known  as  SIS- 
1;  the  two-inspector  version,  called  SIS- 
2,  is  the  most  widely  used  (about  140 
plants,  com]}ared  with  only  about  3 
plants  for  SIS-1). 

Inspection  under  both  SIS-1  and  SIS- 
2  is  conducted  in  two  phases — a  post- 
mortem inspection  phase  and  a 
reinspection  phase.  In  the  inspection 
phase,  inspectors  determine  which  birds 
must  be  salvaged,  reprocessed, 
condemned,  retained  for  veterinary 
disposition,  or  allowed  to  be  moved 
down  the  line  as  a  passed  bird  subject 
to  reinspection. 

The  reinspection  station  or  stations 
are  located  both  before  and  after  each 
chiller.  At  the  prechill  station, 
inspectors  examine  carcasses  by 
visually  monitoring,  checking  quality 
control  data,  or  sampling  product  at  the 
station.  SIS  incorporates  a  finished 
product  standards  (FPS)  program  by 
which  product  is  evaluated  and  the 
results  tracked  with  the  aid  of  the 
CUSUM  statistical  method.  The 
tabulation  and  charting  of  CUSUM 
results  enables  the  establishment  and 
FSIS  inspectors  to  determine  whether 
the  establishment's  processes  are  imder 
control,  and  hence,  whether  the  process 
will  produce  consistently  sound, 
wholesome  product. 

NELS 

Duringthe  1970's  and  1980's  the 
industry  continued  to  make  significant 
technological  advances  and  were 
capable  of  better  process  control.  The 
FSIS  inspection  procedure  became  the 
Hmiting  factor  on  industry  productivity. 
In  1981,  the  Agency  developed  a  new 
procedure,  New  Line  Speed  (NELS),  that 
shifted  quality  control  responsibilities 
to  the  plant  and  relied  more  heavily  on 
monitoring  and  verification  than  in  the 
past.  This  is  a  volimtary  program,  and, 
if  approved  the  establishment  can 
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Modified  Traditional  Inspection  (MTI). 
MTI  allowed  industry  to  run  an 
•viscerating  line  at  speeds  of  up  to  70 
birds  per  minute. 

In  1985,  USDA  designed  a  new 
system  to  replace  MTI  that  would 
permit  the  industry  to  continue  to 
operate  at  70  birds  per  minute  but 
require  fewer  on-hne  inspectors.  This 
system  became  known  as  the 
Streamlined  Inspection  System  (SIS). 
SIS.  which  is  currently  the  standard 
form  of  inspection  for  young  chickens, 
requires  one  or  two  inspectors  to  be 
positioned  on  each  processing  hne  after 
the  birds  have  been  eviscerated.  Each 
inspector  performs  a  whole-bird 
inspection  involving  the  examination  of 
the  outside,  inside,  and  viscera  of  the 
birds  presented  for  inspection.  The  one- 
inspector  form  of  SIS  is  known  as  SIS- 
1;  the  two-inspector  version,  called  SIS- 
2,  is  the  most  widely  used  (about  140 
plants,  compared  with  only  about  3 
plants  for  SIS-1). 

Inspection  imder  both  SIS-1  and  SIS- 
2  is  conducted  in  two  phases — a  post- 
mortem inspection  phase  and  a 
reinspection  phase.  In  the  inspection 
phase,  inspectors  determine  which  birds 
must  be  salvaged,  reprocessed, 
condemned,  retained  for  veterinary 
disposition,  or  allowed  to  be  moved 
down  the  line  as  a  jjassed  bird  subject 
to  reinspection. 

The  reinspection  station  or  stations 
are  located  both  before  and  after  each 
chiller.  At  the  prechill  station. 
inspectors  examine  carcasses  by 
visually  monitoring,  checking  quahty 
control  data,  or  sampUng  product  at  the 
station.  SIS  incorporates  a  finished 
product  standards  (FPS)  program  by 
which  product  is  evaluated  and  the 
residts  tracked  with  the  aid  of  the 
CUSUM  statistical  method.  The 
tabulation  and  charting  of  CUSUM 
results  enables  the  estabhshment  and 
FSIS  inspectors  to  determine  whether 
the  establishment's  processes  are  imder 
control,  and  hence,  whether  the  process 
will  produce  consistently  sound, 
wholesome  product. 

NELS 

Duringthe  1970's  and  1980's  the 
industry  continued  to  make  significant 
technological  advances  and  were 
capable  of  better  process  control.  The 
FSIS  inspection  procedure  became  the 
hmiting  factor  on  industry  productivity. 
In  1981,  the  Agency  developed  a  new 
procedure,  New  Line  Speed  (NELS),  that 
shifted  quality  control  responsibilities 
to  the  plant  and  rehed  more  heavily  on 
monitoring  and  verification  than  in  the 
past.  This  is  a  volimtary  program,  and. 
if  approved  the  estabhshment  can 


operate  at  a  maximum  rate  of  91  birds 
per  minute. 

NELS  combines  SIS  post-mortem 
inspection  procedures  with  an 
establishment-operated  slaughter 
quality  control  program  that  is 
monitored  by  FSIS.  The  Agency  permits 
the  NELS  system  in  appropriately 
equipped  establishments  that  have 
requested  and  been  approved  for  the 
system.  The  NELS  inspection  system 
consists  of  three  FSIS  inspectors 
performing  the  NELS  whole-bird  post- 
mortem inspection  procedure  and  at 
least  one  inspector  monitoring  the 
appUcation  of  an  FSIS-approved,  plant- 
operated  slaughter  quality  control  (QC) 
program.  The  QC  program  is  designed  to 
assure  that  the  processing  system  is 
under  control. ' 

MTIS 

The  above  discussion  regarding  MTI, 
SIS,  and  NELS  is  specific  to  the 
development  of  inspection  systems  for 
young  chickens,  the  largest  segment  of 
the  poultry  industry.  Other  classes  of 
poultry  have  not  evolved  through  the 
same  inspection  procedures.  However, 
as  the  turkey  industry  began  to  grow 
and  become  more  automated,  merely 
expanding  traditional  procedures  was 
impractical  and  inefficient.  Therefore, 
in  1985.  FSIS  estabhshed  the  New 
Turkey  Inspection  (NTI)  system  which 
was  based  on  the  concepts  and 
procedures  used  in  NELS  system. 

This  system  calls  for  one  or  two 
inspectors  on  each  inspection  line  to 
inspect  the  inside,  outside,  and  viscera 
of  each  bird  presented,  with 
estabhshment  employees  responsible  for 
trimming  passed  carcasses.  The 
adequacy  of  the  trimming  is  assured 
through  an  establishment-operated 
quahty  control  and  finished  product 
standards  (FPS)  program  that  is 
monitored  by  FSIS  personnel. 

Poultry  Enhancement  Program 

Introduction 

Experience  has  shovm  that  there  are 
two  points  on  the  poultry  main 
processing  line  where  birds  are  more 
likely  to  become  contaminated.  The  first 
of  these  is  at  evisceration,  when 
improperly  adjusted  equipment  may 
perforate  or  burst  the  intestines  as  the 
viscera  is  "scooped"  out,  resulting  in 
fecal  contamination  on  the  interior 
surface  of  the  carcass.  The  second  point 
where  contamination  may  occur  is 
where  the  viscera  are  separated  &x)m  the 
carcass.  Unless  the  viscera  harvest  is 
properly  carried  out,  the  interior  surface 
of  carcasses  can  become  contaminated 
with  feces.  In  March,  the  Secretary  of 
Agriculture  announced  a  series  of 


measures  that  are  intended  to  strengthen 
poultry  products  inspection  and  reduce 
the  occurrence  of  pathogens  on  raw 
product.  The  initiatives  included  a 
better  method  for  enforcing  "zero 
tolerance"  for  fecal  contamination  on 
raw  product  by  changing  die  inspection 
sequence  to  provide  on-line  inspection 
checks  for  contamination,  which  is  not 
provided  by  current  systems.  Also 
included  among  the  initiatives  are  the 
use  of  approved  antimicrobial 
treatments  on  carcasses  and  the  100% 
reinspection  of  reprocessed  carcasses. 
Because  these  initiatives  would  change 
procedures  that  are  already  authorized 
or  required  by  the  regulations,  it  is 
necessary  to  amend  the  regulations  to 
carry  them  out. 

The  proposal  would  implement  a  new 
system  of  post  mortem  inspection, 
require  re-inspection  of  all  reprocessed 
birds  on  the  main  processing  line, 
revised  the  existing  finished  product 
standards  program,  and  require  the  use 
of  an  antimicrobial  treatment  before  the 
chilling  operation.  The  proposed  new 
inspection  system  is  intended  to  assure 
that  only  uncontaminated  poultry 
would  enter  the  chiller  and  the  required 
antimicrobial  treatment  is  applied  to 
every  carcass.  A  benefit  of  these  is  to 
reduce  the  chance  of  cross- 
contamination  in  the  chilling  operation. 

Inspection  Sequence  Changes 

The  proposal  would  replace  all 
existing  systems  of  poultry  post-mortem 
inspection  with  a  single  system  in 
which  two  FSIS  inspectors  would  staff 
each  poultry  processing  line.  The  first 
inspector  would  examine  eviscerated 
poultry  at  an  "on-line  post-mortem 
inspection  station,"  located  at  or  near 
the  present  post-mortem  inspection 
position.  This  inspector  would  assure 
that  carcasses  sorted  by  the 
establishment  are  free  of  condemnable 
pathology  or  are  properly  designated  for 
off-fine  trim,  salvage,  or  reprocessing. 

The  second  inspection  station,  the 
"on-line/off-line  carcass  inspection 
station."  would  be  positioned  just 
before  the  chiller.  The  inspector  at  this 
station  would  perform  on-line 
inspection  for  fecal  contamination  thus 
ensuring  that  no  visible  fecal 
contamination  is  present  on  carcasses 
entering  the  chiller.  This  inspector 
would  also  be  responsible  for  obsen'ing 
plant  operations  between  the  viscera 
harvest  and  the  final  wash  and  for 
reinspecting  all  reprocessed  birds  on  the 
line. 

The  Agency  requests  that  comments 
on  the  proposal  include  information  and 
data  on  this  proposed  inspector 
sequence,  or  information  and  data 
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relative  to  any  alterr  atives  to  this 
proposed  inspector !  equence. 

Establishment  Respt  msibilities 

Establishment  personnel,  known  as 
sorters,  would  be  po  >itioned  before  the 
first  FSIS  inspector.  This  position  will 
be  a  reassignment  of  duties  for  the 
current  plant  presenters  and  inspector 
helpers.  The  establishment  sorters  differ 
in  responsibility  froi  n  the  inspectors* 
helpers  under  the  ci  rrent  regulations 
because  the  sorters  \  ^ould  be  more 
active  in  detecting  d  sease  and 
abnormality  and  sor  ing  birds  affected 
by  such  conditions  f  'om  normal  birds. 

The  required  establishment  sorter  or 
sorters  would  be  responsible  for 
assuring  that  no  dis(  ased  poultry 
requiring  condemna  ion  are  presented 
for  FSIS  inspection.  They  would 
designate  poultry  for  off-line  salvage, 
trimming,  or  reproct  ssing.  or  condemn 
the  birds  prior  to  pn  sentation  for 
inspection,  and  they  would  be  required 
to  record  all  conderr  nations  on  a 
disposition  reportini ;  form  required  for 
the  purpose.  Only  tii  ose  birds  without 
condemnable  condit  ions  would  be 
permitted  to  reach  tl  le  post-mortem 
inspection  station,  eccept  for  those 
designated  and  marled  for  reprocessing, 
knife-salvage,  or  oth  >r  off-line 
procedures.  These  w  ould  be  removed 
from  the  evisceratioi  i  line  only  after  the 
bird  passed  the  FSIS  post-mortem 
insp€<;tor  at  the  on-1  ne  post-mortem 
inspection  station  h\  t  before  the  viscera 
harvest. 

Under  the  propose  1.  as  is  currently 
required,  the  establi!  hment  would  have 
to  position  an  emplc  yee  after  the  post- 
mortem inspector  an  d  before  the  viscera 
harvest.  This  emplo;  ee  would  be 
required  to  perform  iuties  such  as 
removing  carcasses  i  larked  for  salvage 
or  reprocessing,  or  p  acing  birds  on 
hangback  racks  for  v  ;terinary 
disposition  or  correl  ition. 

The  estabhshmeni  also  would 
continue  to  be  requii  ed  to  position  one 
or  more  trimmers  aft  ?r  the  giblet  harvest 
and  before  the  final  vash.  These 
trimmers  would  con  inue  to  perform  the 
duties  required  by  tl  e  current 
regulations,  but  they  would  have  the 
additional  responsib  lUty  of  removing  for 
reprocessing  birds  tl  at  are  contaminated 
with  feces  on  the  im  er  surfaces  and 
assuring  that  only  hi  rds  that  are 
properly  trinuned  ar  j  presented  to  the 


FSIS  inspector  at  the  on-line/off-line 
carcass  inspection  station. 

Reprocessing 

Currently,  reinspection  of  reprocessed 
birds  by  FSIS  is  done  by  random 
sampling  of  lots.  The  proposed  system 
would  require  all  reprocessed  birds  to 
be  returned  to  the  main  processing  line 
at  a  point  before  the  second  FSIS 
inspector  to  assure  that  they  are 
reinspected.  If  any  reprocessed  bird 
were  found  with  fecal  contamination, 
all  birds  remaining  in  the  reprocessed 
lot  would  be  returned  to  the 
establishment's  reprocessing  station  for 
rework. 

Equipment  and  Facilities  Requirements 

All  poultr>'  slaughtering 
establishments  would  be  required  to 
comply  with  the  same  equipment  and 
facility  requirements,  which  would  be 
essentially  those  of  the  present  SIS. 
NELS.  and  NTIS  inspection  systems, 
extended  to  accommodate  inspection  at 
the  proposed  on-line/off-line  inspection 
station.  For  example,  establishments 
would  have  to  furnish  adjustable 
inspection  stands  and  shadow-firee 
lining  with  a  minimum  intensity  of 
200  foot  candles  and  a  color  rendering 
index  of  85  at  the  inspection  stations. 
Also,  guidebars  would  have  to  be 
installed  at  both  inspection  stations  in 
all  establishments  to  permit  birds  to  be 
moved  smoothly  and  consistently  to  the 
edge  of  the  trough  running  below  the 
conveyor  so  that  birds  would  be 
properly  presented  to  the  FSIS 
inspector. 

Linespeed  . 

Maximum  linespeeds  allowed  under 
optimal  conditions  would  remain  the 
same  under  the  proposed  system.  The 
proposed  system  does  not  prescribe 
specific  hand  motions  which  in  the  past 
have  been  a  determining  factor  in  the 
rate  at  which  an  inspector  could  inspect 
each  bird.  This  system  would  allow  the 
inspector  flexibility  in  the  technique 
used  to  inspect  each  bird.  Also,  this 
proposal  would  ehminate  the 
presentation  for  FSIS  inspection  of 
those  birds  with  condemnable 
conditions. 

FSIS  also  considered  the  impact 
linespeeds  have  on  the  safety  and 
wholesomeness  of  poultry.  A  study  was 
conducted  between  June  1990  and  Mav 


1991  at  a  poultry  establishment  to 
determine  if  the  microbiological  quality 
of  poultry  carcasses  was  different  when 
processed  at  varying  linespeeds.  The 
general  conclusion  was  that  mean 
bacterial  counts  and  Salmonella 
prevalence  did  not  change  significantly 
with  varj'ing  processing  linespeeds.'' 

Also,  there  are  data  to  support  the 
incidence  of  Salmonella  on  whole 
broiler  carcasses  declined  from  36.9%  to 
25.0%  between  1979  and  1992 
irrespective  of  changes  in  linespeeds.^ 

Other  factors  do  impact  the 
microbiological  quality  of  the  product 
such  as  chlorine  and  other  antimicrobial 
treatments  as  well  as  process  control 
and  the  adherence  to  good 
manufacturing  practices  by  the 
establishment.  3 

Based  on  this  information,  maximum 
inspection  rates  for  young  chickens 
would  remain  at  70  birds  per  minute  for 
establishments  without  approved 
slaughter  PQC  programs  and  at  91  birds 
per  minute  for  establishments  with 
approved  slaughter  PQC  programs.  The 
rates  for  turkeys  with  J-type  opening 
cuts  and  weighing  under  16  lbs.  would 
be  20  birds  per  minute  at  establishments 
without  such  PQC  programs  and  51 
birds  per  minute  at  establishments 
operating  such  PQC  programs.  The  rates 
for  such  turkeys  weighing  inore  than  16 
lbs.  would  be  16  birds  per  minute 
without  such  PQC  and  41  birds  per 
minute  with- such  PQC.  The  rates  for 
turkeys  with  bar-type  opening  cuts" 
weighing  under  16  lbs.  would  be  20 
bird's  per  minute  at  establishments 
without  PQC  programs  and  45  birds  per 
minute  at  establishments  operating  PQC 
programs.  The  corresponding  rates  for 
such  turkeys  weighing  over  16  lbs. 
would  be  16  birds  per  minute  without 
a  PQC  program  and  35  birds  per  minute 
with  a  PQC  program.  (See  Table  1.) 


Tf 


'  Study  conducted  by  USDA.  FSIS.  Science  and 
Technology.  The  study  is  available  for  review  at  the 
Hearing  Clerk's  Office. 

'Study  conducted  by  USDA.  FSIS.  Science  and 
Technology.  A  copy  of  this  study  is  available  in  the 
office  of  the  FSIS  Hearing  Clerk. 

'"Effects  of  countercurrent  scaldi.-.g  and 
postscald  spray  on  the  bacteriologic  profile  of  raw 
chicken  carcasses."  1992.  W.  James  et  al.  loumal  of 
the  American  Veterinary  Medical  Association.  Vol. 
201.  No.  5.  pages  705-708.  A  copy  of  this  document 
is  available  from  the  FSIS  Hearing  Clerk. 
Washington.  DC;. 


Class  of  pou 


Young  ctiickens _ 

Young  turkeys: 

.Less  than  1 6  pounds  . 
More  than  16  pounds 

Less  than  1 6  pounds  . 
More  than  1 6  pounds 


Under  the  proposal,  the  FSIS 
inspector  in  charge  (IIC)  or  his/her 
designee  would  retain  the  responsibility 
for  determining  whether  conditionis 
pormit  adequate  post-mortem  inspection 
at  the  maximum  rates.  Criteria  for 
ju.stifying  linespeed  reductions  would 
include  the  inability  of  the  official 
establishment  to  present  carcasses  so 
that  internal  and  external  surfaces  and 
organs  can  be  inspected,  remove 
condemnable  birds  from  the  line,  and 
properly  identify  contaminated  birds  for 
trimming  or  knife  salvage,  r 

Finished  Product  Standards  Revisions 

The  FPS  now  provided  in  the 
regulations  would  be  updated  and 
tightened  to  refiect  more  accurately  the 
current  conditions  in  the  poultry 
industry. 

The  ciurent  FPS  program  was 
developed  on  the  basis  of  1983  in-house 
data.  Since  the  standards  were  adopted.  . 
the  program  has  proven  more  effective 
in  preventing  nonconformances  than  the 
AQL  it  supplanted.  However, 
experience  in  applying  the  FPS  has 
disclosed  certain  limitations  involving 
the  application  of  testing  rales  and 
actions.  The  proposed  revised  FPS 
would  overcome  these  limitations  while 
preserving  the  advantages  of  (he  current 
FPS.  The  strength  of  both  the  current 
program  and  the  proposed  revised  FPS 
is  the  effectiveness  of  on-line  quality 
control  in  maintaining  processing 
control.  Processing  control,  which 
focuses  on  prevention  rather  than  the 
detection  of  nonconformances,  vvould 
continue  to  be  the  guiding  concept  of 
the  FPS. 

The  proposed  FPS  program  would 
incorporate  the  following  changes  to  the 
current  FPS  processing  control 
monitoring  program: 

(1)  Consolidation  of  nenconfonnance 
categories. 

.  (2)  Elimination  of  feces  from 
reinspection  categories.  ^ 

(3)  Elimination  of  post-chill  testing. 
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Table  ^.—f^^Ax\MUM  Production  Rates 


Class  of  poultry 


Young  chickens _ 

Young  turkeys: 

Less  than  16  pounds  ... 
More  thian  16  pounds  .; 

Less  than  16  pounds  ... 
More  than  16  pounds  .. 


Birds  per  nr>inute 


WithPOC 


91 


J-type  opening  cut 


51 
41 


Bat -type  opening  cut 


45 
35 


Without  POC 


70 


3-potnt  suspension 


3-point  suspension 


20 

16 

20 
16 


Under  the  proposal,  the  FSIS 
irsp.ector  in  charge  (IIC)  or  his/her 
dosignee  would  retain  the  responsibihty 
for  detennining  whether  conditions 
ponnit  adequate  post-mortem  inspection 
at  the  maximum  rates.  Criteria  for 
justifying  linespeed  reductions  would 
include  the  inability  of  the  official 
establishment  to  present  carcasses  so 
that  internal  and  external  surfaces  and 
organs  can  be  inspected,  remove 
condemnable  birds  from  the  line,  and 
properly  identify  contaminated  birds  for 
trimming  or  knife  salvage,  r 

Finished  Product  Standards  Revisions 

The  FPS  now  provided  in  the 
regulations  would  be  updated  and 
tightened  to  reflect  more  accurately  the 
current  conditions  in  the  poultry 
industry. 

The  current  FPS  program  was 
developed  on  the  basis  of  1983  in-house 
data.  Since  the  standards  were  adopted,  - 
the  program  has  proven  more  effective 
in  preventing  nonconformances  than  the 
AQL  it  supplanted.  However, 
experience  in  applying  the  FPS  has 
disclosed  certain  limitations  involving 
the  application  of  testing  rales  and 
actions.  The  proposed  revised  FPS 
would  overcome  these  hmitations  while 
preserving  the  advantages  of  the  current 
FPS.  The  strength  of  both  the  current 
program  and  the  proposed  revised  FPS 
is  the  effectiveness  of  on-line  quality 
control  in  maintaining  processing 
control.  Processing  control,  which 
focuses  on  prevention  rather  than  the 
detection  of  nonconforinances,  would 
continue  to  be  the  guiding  concept  of 
the  FPS. 

The  proposed  FPS  program  would 
incorporate  the  following  changes  to  the 
current  FPS  processing  control 
monitoring  program: 

(1)  Consolidation  of  nonconformance 
categories. 

.  (2)  Elimination  of  feces  from 
reinspection  categories. 

(3)  Elimination  of  post-chill  testing. 


(4)  Setting  nonconforinances 
tolerances  at  same  level  for  all  poultry 
classes. 

(5)  Separation  of  the  trimmable 
.  lesion/condition  category  from 

processing/trim  categories. 

(6)  Simplification  of  on-line 
processing  control  monitoring  rules. 

Consolidation  of  Nonconformance 
Categories 

-The  proposed  revised  FPS 
nonconformance  categories  (Table  1  at 
proposed  9  CFR  381.76(h))  would  be 
fewer  than  the  existing  FPS 
nonconformance  categories  and  the 
testing  procedure  would  be  simpler.  The 
proposed  category  changes  would  make 
testing  easier  and  provide  earlier 
feedback.  Appropriate  preventive  and 
corrective  actions  could  be  initiated 
because  the  carcass  nonconformance 
would  be  based  on  ready-to-cook  (RTC) 
requirements  and  sanitary  dressing 
procedures. 

The  current  finished  product 
standards  (FPS)  program  has  20  prechill 
prricessing,  14  prechil!  trim,  and  3  post- 
chill  categories  (37  categories).  These 
g.'-oupings  are  based  on  the  type  of 
nonconformances  found  on  carcasses. 
The  proposed  FPS  program  would  have 
8  nonconformance  categories  and  1 
separate  trimmable  lesion/condition 
category.  The  nonconformances  would 
be  assigned  to  common  groups  witii 
respect  to  control,  origin,  prevention,  or 
removal.  Prechill  processing  and  trim 
categories  would  be  combined  on  one 
test  form  to  simplify  the  testing  process 
so  that  only  one  cumulative  summation 
(CUSUM)  would  be  calculated. 

The  relative  risk  of  nonconformances 
would  be  the  same  for  each  poultry 
class.  Because  the  comparative  risk 
between  categories  is  not  known,  the 
rtew  nonconformance  categories  would 
bo  weighted  equally  (each  having  a 
weight  factor  of  one).  This  change 
would  also  eliminate  any  tendency  to 
correct  only  those  nonconformances 
with  higher  weights. 


Elimination  of  Feces  From  the 
Nonconformance  Categories 

One  goal  of  the  FPS  program  would 
be  to  ensure  that  poultry  carcasses  are 
free  of  feces.  To  emphasize  the  Agency's 
determination  to  enforce  the  "zero 
tolerance"  for  such  contamination,  feces 
would  no  longer  be  listed  among 
nonconformance  categories.  Any  finding 
of  fecal  contamination  dtuing  an  FPS 
check  would  require  an  immediate  line 
speed  reduction.  On-line  processing 
control  by  the  establishment  is 
necessary  to  exclude  fecal 
contamination  from  product  ready  to 
enter  the  chilhng  system. 

There  are  tv/o  operations  in  the 
slaughtering  process  where  there  is  a 
greater  chance  for  carcass 
contamination.  These  operations  are 
evisceration  and  viscera  harvest.  Under 
this  proposal,  FSIS  inspectors  would  be 
stationed  after  each  of  these  operations 
to  ensure  only  non-contaminated 
carcasses  proceed  dov«i  the  line. 

Elimination  of  Post-Chill  Testing 

One  goal  of  the  proposed  FPS 
reinspection  test  would  be  to  ensure 
that  the  establishment  keeps  its 
evisceration  process  under  control  with 
emphasis  on  preventing  fecal 
contamination  from  entering  the  carcass 
chilling  system.  All  carcasses  would  be 
subject  to  sampling  using  the  proposed 
FPS  test,  which  includes  a  modified 
extraneous  material  category,  prior  to 
entering  the  chill  system;  therefore, 
these  defects  should  not  enter  the  chill 
system.  The  current  FPS  post-chill  test . 
focuses  on  the  detection  of  extraneous 
material  nonconformances  too  late  in 
the  slaughtering  and  dressing  procedure 
to  provide  information  that  could  be 
used  to  improve  evisceration  controls. 

Setting  Tolerances  at  the  Same  Level  for 
All  Poultry  Classes 

It  is  reasonable  to  set  one  tolerance  lo 
provide  a  uniform  standard  for 
evaluating  all  poultry  carcasses  after 
slaughter  and  dressing  since  ready-to- 
cook  (RTC)  requirements  and  the  same 
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nonconformances  ipply  to  all  poultry 
classes.  Established  tolerances  for 
poultry  carcasses  are  already 
approaching  unifo^ity.  The  current 
FPS  pre-chill  trim  Nonconformance 
limits  for  young  chickens  and  turkeys 
are  already  the  sanle.  The  FPS  pre-chill 
processing  and  post-chill 
nonconformance  li  nits  for  young 
chickens  and  youn » turkeys  are  almost 
the  same. 

Ideally,  if  optimal  processing  controls 
were  maintained,  p  oultry  would  be 
nonconformance-frse.  Nonconformance- 
free  product  may  b  i  theoretically 
achievable  but  is  m  )t  likely  to  be 
commercially  feasi  )le.  A  reasonable 
tolerance  would  ali  ow  for  the  presence 
of  a  few  accidental  nonconformances 
incidental  to  the  pr  scess  and,  at  the 
same  time,  define  a  cceptable  quality 
levels.  Estabhshing  a  new  tolerance  for 
all  poultry  classes  i  long  with  changes^  in 
the  testing  rules  wc  uld  encourage 
continual  improver  lent  in  processing 
control.  Periodic  re  evaluation  of  these 
limits  would  be  ess  eatial  to  encouraging 
the  trend  toward  th  5  production  of 
poultry  that  is  free  )f  nonconformances. 

The  current  FPS  olerances  and  action 
numbers  are  based  an  data  collected  in 
1983.  The  Agency  i  s  now  offering  for 
comment  the  modi  ications  of  these 
standards  that  field  inspection 
experience  has  sho'  vn  to  be  necessary. 
Even  so.  the  Agenc; '  will  be  especially 
attentive  to  comme  its  addressing  the 
proposed  FPS  stanc  ards. 

Currently,  the  FP  5  upper  limit  of 
acceptability  of  a  1(  -bird  test  sample  is 
called  the  subgroup  absolute  limit.  The 
subgroup  absolute  1  imit  is  defined  by 
the  tolerance  numb  >r  plus  5  (T+5).  The 
■'plus  5"  is  the  exp«  cted  normal 
variance  in  a  proce)  s  under  control.  In 
the  proposed  FPS  program,  the  need  for 
the  subgroup  absoh  te  limit  (T+5)  is 
eliminated  by  incor  jorating  normal 
process  variability  i  athin  tolerance. 
Following  the  cumi  lative  summation 
(CUSUM)  method,  I  he  process 
variability  exceedir  5  tolerance  is 
recorded.  The  prcpi  »sed  FPS  program 
uses  CUSUM  to  det  >rmine  when  the 
process  is  out  of  coi  itrol  and  to  identify 
product  requiring  n  work.  Tolerance 
levels  for  nonconfoi  mances  would 
ensure  appropriate  :orrective  actions  at 
the  control  points.  Ii  recent  years,  a 
zero  CUSUM  has  be  en  achieved 
consistently  by  "esta  )lishments  under 
the  current  FPS  pro  ;ram — evidence  that 
nonconformance  pr  x:ess  control  has 
improved.  A  zero  C  JSUM  over  time  is 
not  expected.  Becau  se  of  process 
variation,  a  certain  1  lumber  of  tests  are 
expected  to  exceed  olerance  and  cause 
an  increase  in  the  C  JSUM.  The  FPS 
tolerance  numbers  i  ar  nonconformances 


were  set  at  such  a  level  that  one  test  in 
20  would  be  expected  to  exceed  the 
tolerance  number  plus  5.  Under  the 
present  FPS  program,  exceeding  the 
subgroup  absolute  limit  (T+5)  is  usually 
the  only  cause  for  corrective  action  or 
testing.  Maintaining  a  zero  CUSUM  does 
not  encourage  further  improvement  in 
process  control. 

Separation  of  the  Trimmable  Lesion/ 
Condition  Category  From  the 
Processing/Trim  Categories 

One  goal  of  the  proposed  revised  FPS 
program  would  be  to  ensure  process 
control  with  a  statistically  valid  method 
of  identifying  trimmable  lesions  and 
conditions  and  product  requiring 
rework.  The  confidence  level  of  the 
proposed  on-line  test  ensures  a  standard 
of  no  tolerance  for  trimmable  lesions 
and  conditions.  The  test  would  be 
objective  and  would  result  in  actions 
that  are  firm,  fair,  and  consistent.  The 
standard  for  trimmable  lesion/condition 
nonconformances  is  met  through  testing 
and  actions  independent  of  the  other 
proposed  FPS  nonconformance 
categories. 

Separating  the  trimmable  lesion/ 
condition  category  from  the  other 
proposed  FPS  nonconformance 
categories  allows  independent  actions 
which  include:  (a)  Monitoring  a 
statistically  valid  number  of  carcasses 
on-line;  (b)  notifying  the  IIC 
immediately  of  trimmable  lesion/ 
condition  nonconformance;  (c) 
accurately  identifying  product  with 
trimmable  lesion/condition 
nonconformance  for  rework;  (d) 
recording  and  evaluating  corrective 
actions  taken. 

The  current  finished  product 
standards  (FPS)  program  assigns  a  point 
value  to  the  trimmable  lesion/condition 
nonconformances  found  during  a  10- 
bird  monitoring  test.  These  points  are 
included  in  the  CUSUM  calculation  for 
the  pre-chill  trim  test.  At  the  same  time, 
trimmable  lesion/condition 
nonconformances  have  a  "zero 
tolerance."  That  is,  an  immediate  retest 
involving  an  additional  10-bird  sample 
is  required  when  a  trimmable  lesion/ 
condition  is  detected.  The  10-bird  retest 
is  not  a  statistically  valid  number  of 
carcasses.  The  probability  that 
trimmable  lesions  and  conditions  will 
be  found  through  such  10-bird  tests  is 
low,  even  when  the  process  is  out  of 
control.  Thus,  the  testing  does  not  result 
in  identifying  product  for  rework. 

The  proposed  on-line  verification  test 
is  statistically  based  to  ensure 
processing  control  and  takes  a 
reasonably  short  tiitie  to  perform.  The 
test  would  be  conducted  by  the 
establishment  on  a  300-bird  sample 


taken  after  the  final  wash  at  the 
reinspection  sample  collection  site.  An 
FSIS  floor  inspector  would  typically 
perform  verification  sampling  for  the 
Agency.  A  line-stop  button  would  be 
required  to  facilitate  the  removal  of 
carcasses  with  trioMnable  lesions  and 
conditions  during  the  on-line  test. 

SimpUfcation  of  Rules  for  Monitoring 
On-Line  Processing  Control 

An  additional  goal  of  the  proposed 
revised  FPS  program  would  be  to 
modify  testing  rules  and  procedures  to 
ensure  that  testing  is  sensitive  and 
specific  enough  to  identify  loss  of 
processing  control.  A  high  probability  of 
identifying  product  requiring  rework 
would  be  associated  with  actions  taken 
on  the  basis  of  the  tests. 

As  mentioned,  testing  rules  in  the 
current  FPS  program  are  cumbersome 
and  result  in  repeated  testing  which 
rarely  results  in  identifying  product  for 
rework.  When  pre-chill 
nonconformances  reach  action  levels, 
immediate  multiple  location  testing  and 
retesting  is  required  at  pre-chill,  post- 
chill,  and  on-line  control  points.  This 
increase  in  simultaneous  testing  is 
labor-intensive  for  both  the 
establishment  and  inspection.  This 
labor-intensive  effort  rarely  results  in 
the  identification  of  product  for  rework. 
There  is  little  incentive  to  do  testing 
that  almost  never  leads  to  regulatory 
action.  The  program  requirements 
generate  a  lot  of  paper  work,  while  the 
intended  effect  on  processing  control  is 
difficult  to  quantify. 

The  proposed  revised  FPS  program 
would  identify  when  the 
establishment's  processing  is  out  of 
control  and  product  requires  rework.  All 
monitoring  tests  would  be  applied  at 
pre-chill.  Under  the  current  FPS 
program,  product  is  tested  at  post-chill 
using  pre-chill  standards  to  identify 
product  requiring  rework.  At  post-chill, 
product  from  multiple  evisceration  lines 
is  sometimes  commingled  in  one  chiller. 
This  commingling  dilutes 
nonconformances  and  decreases  the 
probability  of  identifying  product  for 
rework  when  tested  post-chill.  With  the 
proposed  FPS,  all  affected  carcasses 
would  be  subject  to  reinspection, 
identified  at  pre-chill,  and  segregated 
for  rework. 

The  proposed  revised  FPS  is  easily 
applied  even  when  carcasses  go  directly 
to  further  processing.  The  proposed 
categories  (Table  1  at  proposed  9  CFR 
381.76(h))  are  designed  to  provide 
feedback  to  the  establishment  to  ensure 
processing  control. 


Corrective  Actions 

If  the  on-line  postmortem  inspector 
observed  a  bird  that  should  have  been 
condemned  or  designated  and  marked 
for  off-hne  knife-salvage,  trimming,  or 
reprocessing,  the  inspector  would  stop 
the  processing  line  to  make  a  proper 
disposition.  The  inspector  would  have 
the  bird  condemned,  removed  from  the 
line,  or,  if  the  condition  of  the  bird  was 
found  to  be  questionable,  placed  on  a 
hang-back  rack  for  veterinary 
disposition. 

If  the  on-line/off-line  carcass 
inspector  observes  any  fecally 
contamin.jled  birds,  the  hne  would  be 
stopped  and  the  bird  removed  for. 
reprocessing.  Additionally,  a  mandatory 
linespeed  reduction  would  be  required. 
The  linespeed  would  be  reduced  to  the 
extent  necessary  to  ensure  process 
control  in  preventing/eliminating  all 
feces  and  for  such  duration  until  it  is 
determined  by  FSIS  that  the  process  can 
be  maintained  in  compliance  with  the 
no  visible  fecal  contamination  standard. 

Jf  any  reprocessed  bird  is  found  with 
fecal  contamination,  the  on-lino/off-line 
inspector  will  require  all  birds 
remaining  in  the  reprocessed  lot  to  be 
returned  to  the  estabhshment's 
reprocessing  station  for  rework. 

Any  finding  of  fecal  contamination 
during  a  Finished  Product  Standard 
check  would  require  an  immediate 
linespeed  reduction  and  reprocessing  of 
the  contaminated  carcass. 

Antimicrobial  Treatments 

In  spite  of  the  best  efforts  to  reduce  or 
eliminate  visible  contamination  through 
the  measures  that  this  proposal  would 
require,  poultry  would  still  harbor 
bacteria.  The  numbers  of  these  invisible  , 
contaminants  can  only  be  reduced 
through  antimicrobial  treatments.  With 
this  proposed  rulemaking,  the  Agency 
would  require,  for  the  first  time,  that 
poultry  slaughtering  establishments 
provide  antimicrobial  interventions 
before  the  carcasses  enter  the  chilling 
system. 

Thus,  in  addition  to  changing  post- 
mortem inspection  staffing  and 
procedures  and  reinspection  criteria, 
this  proposed  rulemaking  would 
mandate  the  use  of  an  approved 
antimicrobial  treatment  for  poultry.  The 
treatments  could  be  applied  at  any  point 
preceding  the  chilling  operation.  Many 
.establishments  would  already  be  in 
compliance  with  this  provision  of  the 
proposed  regulations  because  they 
routinely  apply  a  20-ppm  chlorinated 
spray  at  the  final  wash.  Spoilage  and 
pathogenic  bacteria  naturally  reside  on 
the  surface  of  raw  poultry.  It  has  been 
assumed  that  a  certain  level  of  bacteria 
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Corrective  Actions 

If  the  on-line  postmortem  inspector 
observed  a  bird  that  should  have  been 
condemned  or  designated  and  marked 
for  off-hne  knife-salvage,  trimming,  or 
reprocessing,  the  inspector  would  stop 
the  processing  Une  to  make  a  proper 
disposition.  The  inspector  would  have 
the  bird  condemned,  removed  from  the 
Une,  or,  if  the  condition  of  the  bird  was 
found  to  be  questionable,  placed  on  a 
hang-back  rack  for  veterinary 
disposition. 

If  the  on-line/off-line  carcass 
inspector  observes  any  fecally 
contamir..-ted  birds,  the  hne  would  be 
stopped  and  the  bird  removed  for. 
reproeessiug.  Additionally,  a  mandatory 
linespeed  reduction  would  be  required. 
The  linespeed  would  be  reduced  to  the 
extent  necessary  to  ensure  process 
control  in  preventing/eliminating  all 
feces  and  for  such  duration  until  it  is 
determined  by  FSIS  that  the  process  can 
be  maintained  in  compliance  with  the 
no  visible  fecal  contamination  standard. 

Jf  any  reprocessed  bird  is  found  with 
fecal  contamination,  the  on-lino/off-line 
inspector  will  require  all  birds 
remaining  in  the  reprocessed  lot  to  be 
returned  to  the  establishment's 
reprocessing  station  for  rework. 

Any  finding  of  fecal  contamination 
during  a  Finished  Product  Standard 
check  would  require  an  immediate 
linespeed  reduction  and  reprocessing  of 
the  contaminated  carcass. 

Antimicrobial  Treatments 

In  spite  of  the  best  efforts  to  reduce  or 
eliminate  visible  contamination  through 
the  measures  that  this  proposal  would 
require,  poultry  would  still  harbor 
bacteria.  The  numbers  of  these  invisible  . 
contaminants  can  only  be  reduced 
through  antimicrobial  treatments.  With 
this  proposed  rulemaking,  the  Agency 
would  require,  for  the  first  time,  that 
poultry  slaughtering  establishments 
provide  antimicrobial  interventions 
before  the  carcasses  enter  the  chilling 
system. 

Thus,  in  addition  to  changing  post- 
mortem inspection  staffing  and 
procedures  and  reinspection  criteria, 
this  proposed  nilemaldng  would 
mandate  the  use  of  an  approved 
antimicrobial  treatment  for  poultry.  The 
treatments  could  be  applied  at  any  point 
preceding  the  chilling  operation.  Many 
^establishments  would  already  be  in 
comphance  with  this  provision  of  the 
proposed  regulations  because  they 
routinely  apply  a  20-ppm  chlorinated 
spray  at  the  final  wash.  Spoilage  and 
pathogenic  bacteria  naturally  reside  on 
the  surface  of  raw  poultry.  It  has  been 
assumed  that  a  certain  level  of  bacteria 


present  on  carcass  surfaces  was 
unavoidable  due  to  the  inherent 
characteristics  of  animals  and  raw 
poultry  meat  and  the  nature  of  the 
slaughter  and  processing  operation. 
Consequently,  organoleptic  inspection 
procedures  were  designed  to  detect 
obvious  carcass  diseases  or 
abnormalities.  FSIS  is  expanding  its 
inspection  activities  to  address 
'increasing  concern  by  the  scientific 
community  and  the  pubHc  about  the 
threat  of  foodbome  illness  from 
consumption  of  meat  and  poultry 
products.  Pathogens  of  concern  in 
poultry  include  Salmonella  and 
Campylobacter,  which  are  frequently 
carried  on  raw  poultry.  These  bacteria 
cannot  be  detected  by  sight,  smell,  or 
taste. 

Salmonellae,  found  in  the  intestinal 
tract  and  waste  of  most  warm-blooded 
animals,  are  the  most  important  cause  of 
bacterial  foodbome  ilhiess  with  a  0.1 
'  f>ercent  case  fatality  rate  and  highest 
average  cost  per  case.^  Foods  of  animal 
origin,  particularly  meat  and  poultry, 
are  considered  to  be  the  primary  source 
of  human  salmonellosis.  The  organisms 
are  present  in  the  skin  and  feathers  of 
live  birds  whose  carcasses  can  also 
become  contaminated  during  slaughter 
from  intestinal  tract  contents  of 
otherwise  healthy  animals.  Cross 
contamination  of  cooked  foods  from  raw 
meat  and  poultry,  kitchen  utensils,  or 
surfaces  has  been  frequently  described 
as  a  cause  of  salmonellosis. 

Campylobacter  jejuni  lives  naturally 
as  a  harmless  inhabitant  in  the  intestinal  • 
tract  of  many  warm-blooded  animals, 
including  poultry.  In  many  countries 
the  incidence  of  Campylobacter 
infection  is  higher  than  that  for 
Salmonella.  In  North  America, 
campylobacteriosis  is  believecTto  be  the 
principal  cau.se  of  foodbome  enteritis, 
accounting  for  the  highest  number  of 
cases.s  Poultry  meat  is  most  often 
implicated  as  the  primary  source  of 
infection. 

From  1983  to  1987,  2,397  foodbome 
disease  outbreaks  were  reported  to  the 
Centers  for  Disease  Control  (CDC), 
representing  91,678  cases.  CDC  defined 
an  outbreak  as  an  incident  in  which  two 
or  more  persons  experience  a  similar 
illness  and  food  is  implicated.  The 
etiology  was  unknown  in  the  majority  of 
outbreaks.  Among  outbreaks  in  which 
etiology  was  determined,  bacterial 


pathogens  caused  the  largest  number  of- 
outbreaks  (66  percent)  and  cases  (92 
percent).  During  the  five-year  inter\al. 
meat  and  poultry  accounted  for 
approximately  16  percent  of  the 
bacterial  disease  outbreaks.  Salmonella 
was  the" most  frequently  reported 
patliogen  each  year.^ 

FSIS  recognizes  that  the  technologies 
now  available  for  reducing  bacterial 
contamination  on  raw  poultry  carcasses 
are  limited.  There  are  currently  no 
approved  antimicrobial  agents  for  use    • 
pre-chill  listed  in  the  poultry  inspection 
regulations,  although  several 
compounds  appear  promising. 
Described  below  are  a  few  alternative 
treatment  methods  available  to  the 
poultry  industry  for  use  or  further 
development. 

Trisodium  phosphate  is  approved  by 
FDA  for  use  as  a  processing  aid  on  raw 
poultry.  It  is  listed  in  the  FDA 
regulations  as  generally  recognized  as 
safe  (GPvAS)  for  multiple  purpose  use  in 
accordance  with  good  manufacturing 
practice  (21  CFR  182.1778).  FSIS  has 
granted  approval  for  testing  of  trisodium 
phosphate  at  pre-chill  and  post-chill 
locations  and  has  begun  mlemaking 
procedures  to  include  this  compound 
and  its  use  conditions  in  the  table  of 
substances  in  9  CFR  381.147(f)(4). 
Trisodium  phosphate  has  been  shown  to 
reduce  microbial  contamination  oh 
poultry  carcasses  when  applied  by 
spraying  or  dipping  carcasses  for  up  to 
30  seconds  in  an  8-  to  12-percent 
solution.  Industry  studies  show  a  one  to 
one  and  one-half  logarithm  reduction  in 
the  number  of  Salmonella  and  other 
bacteria  on  carcass  surfaces  when 
carcasses  are  dipped  in  or  sprayed  with 
trisodium  phosphate.'' 

Several  organic  acid  compounds, 
including  lactic  acid  and  acetic  acid, 
have  antimicrobial  effects  and  are  li.sted 
in  the  FDA  regulations  as  GRAS. 
Although  listed  in  21  CFR,  conditions- 
of-use  have  not  been  established  for  usp 
of  these  compounds  on  poultry 
products.  Researchers  have  obtained 
varying  degrees  of  microbial  reductions 
when  treating  carcasses  with  organic 
acid  com.pounds.  Early  studies 
indicated  changes  in  carcass  skin  color 
when  carcasses  were  treated  with 
organic  acid  compounds.  More  recent 
studies  provide  data  supporting  the 
effectiveness  of  organic  acid  compounds 
at  concentrations  that  do  not 
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copy  is  available  for  review  in  the  FSIS  Hearing 
Clerk's  office. 

'Agricultural  Outlook,  Economic  Research 
Service,  USDA.  AO-197  (June  1993),  pp.  32-36.  A 
copy  is  available  for  review  in  the  FSIS  Hearing 
Clerk's  office.' 


«MMWR  (Morbidity  and  Mortalitv  Weeklv 
Report).  Vol.  39/No.  SS-1;  "OXSuWeillance 
Summaries.  March  1990."  This  document  is 
available  for  review  at  the  FSIS  Hearing  Clerks 
office. 

'  Study  conducted  by  the  Rhone-roulenc 
Compwny.  The  study  is  available  for  review  at  the 
Hearing  Clerk's  Office. 


35646 


Feceral  Register  /  Vol.  59.  No.  133  /  Wednesday,  July  13.  1994  /  Proposed  Rules 


Federal  Register  /  Vol. 


compromise  the  se  isory  properties  of 
the  meat." 

The  washing  of  darcasses  with 
chlorinated  water  t  j  reduce  the  numbers 
of  spoilage  and  pat  logenic  bacteria  on 
carcasses  is  a  longtime  practice  in  the 
poultry  industry,  fiis  early  as  1951. 
researchers  noted  tlie  effectiveness  of  in- 
plant  chlorination  in  lowering  bacteria 
counts  on  product.iincreasing  shelf  life, 
reducing  odors  in  tjie  establishment, 
and  reducing  slimd  on  equipment.^ 
Chlorine  is  used  nc  w  in  most  poultry 
establishments,  pri  narily  in  chill  water, 
to  prevent  bacterial  cross-contamination 
and  as  an  effective  sanitizing  agent  on 
facilities  and  equipment  usually  at 
levels  of  20  to  50  p  uts  per  million 
available  chlorine.'"  A  1992  FSIS  study 
showed  significant  microbial  reductions 
on  raw  chicken  car  ;asses  and  giblets 
immersed  in  chlori  aated  chill  water." 

Manufacturers  oi  chlorine  dioxide 
have  petitioned  FDA  to  permit  the  use 
of  this  compound  t3  disinfect  waters 
contacting  fresh  mtat,  fresh  poultry, 
processed  meat,  and  processed 

kave  shown  that 
ed  at  lower 
( effective  as  chlorine 
kl  levels  on 


poultry."  Studies 
chlorine  dioxide  us 
concentrations  is  a^ 
in  reducing  bacterid 
poultry.' 

Mecnanical  proc^ 
have  also  been  stu( 
reducing  bacterial 


is  modiRcations 
ied.  Good  effects  in 
(vels  on  carcasses 


have  been  obtained]  when  conventional 
scald  and  chilling  systems  have  l)een 
replaced  with  counlercurrent  scald  and 
chilling  systems.  Iii  countercurrent 
systems,  carcasses  i  ixit  from  the  system 
where  the  water  is  he  cleanest.'*  hi 
1991.  the  industry  conducted  a  major 
study  that  showed  hat  a  combination 
counterciirrent  scald  system,  post-scald 


*"Nalural  Lactic  acid 
Bacus  19S7.  Th«  Nation4l 
1987.  Pages  19-21.  Thi* 
review  in  the  FSIS  Hearing 

•"In-PlantChlorinat 
Corseline.  1951.  U.S. 
April.  Pages  12. 13,  29-3  I 
available  for  review  in  t 

'"  '"List  of  Proprietary 
Compounds."  USDA, 
Publication  No.  1419.  )i 
This  document  is  aval 
Hearing  Clerk's  office 

' '  "Effects  of  chlorinat 
bacteriologic  profile  of 
giblets."  1992.  W.  James 
American  Veterinary  Medical 
No.  1 ,  peges  60-63. 
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It  al.  Journal  of  the 
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rinse,  and  chlorination  at  several  control 
points  on  the  evisceration  line 
effectively  reduced  the  number  of 
spoilage  and  pathogenic  organisms  on 
carcass  surfaces." 

Washing  the  carcass  more  often 
during  the  slaughter  and  dressing 
operation  has  been  shown  to  reduce  the 
levels  of  bacteria  on  carcass  surfaces. 
Researchers  theorize  that  spray  washing 
at  critical  points  during  the  process 
creates  a  water  film  between  the  bacteria 
and  the  carcass  surface  which  prevents 
bacteria  from  attaching  to  carcass 
surfaces.  Simply  washing  carcasses  with 
hot  water  has  also  been  shown  to  be 
effective  in  reducing  the  levels  of 
bacteria  on  carcass  surfaces.'^ 

FSIS  is  studying  the  use  of  the  Hazard 
Analysis  Critical  Control  Point  (HACCP) 
concept  in  official  establishments  as  an 
effective  means  of  improving  the 
process  and  reducing  bacterial  loads  on 
carcasses.  Using  HACCP  in  poultry 
inspection  was  proposed  by  the 
National  Academy  of  Science  in  a  1985 
study,  "Meat  and  Poultry  Inspection: 
The  Scientific  Basis  of  the  Nation's 
Program."  '^  The  first  step  in  developing 
an  effective  HACCP  plan  is  to  define  the 
hazards.  Microbiological  hazards  are 
defined  as  "the  unacceptable  survival 
by  microorganisms  of  concern  to  safety 
or  spoilage  and/or  the  unacceptable 
production  or  persistence  in  foods  of 
products  of  microbial  metabolism." 
After  hazards  are  identified,  critical 
control  points  are  established.  The 
critical  control  point  describes  the 
location  or  points  in  the  process  which, 
if  not  correctly  controlled,  could  lead  to 
contamination  with  unacceptable 
growth.'" 


'^"Rio  Linda  Chemical  Co..  Inc.:  Filing  of  Food 
Additive  Petition."  Notice  was  published  in  the 
Federal  Register,  Vol.  59.  No.  22,  by  FDA  on 
February  2,  1994.  A  copy  is  available  for  review  in 
the  FSIS  Hearing  Clerk's  office. 

""Effect  on  Broiler  Carcasses  and  Water  of 
Treating  Chiller  Water  with  Chlorine  or  Chlorine 
Dioxide  "  H.S.  Lillard.  1980.  Poultry  Science.  Vol 
59.  pages*  1761-1766.  A  copy  is  available  for 
review  in  the  FSIS  Hearing  Clerk's  office. 

■'*" Effects  of  countertnirreni  scalding  and 
postscald  spray  on  the  bacteriologic  profile  of  raw 
chicken  carcasses."  1992.  W.  James  et  al.  Journal  of 
the  American  Veterinary  Medical  Association.  Vol. 
201.  No.  5.  pages  705-708.  A  copy  of  this  document 
IS  available  from  the  FSIS  Hearing  Clerk. 
Washington.  DC. 


The  use  of  an  antimicrobial  treatment 
on  raw  poultry  carcasses  would  not 
elimiioate  the  need  for  continued  careful 
handling  of  raw  poultry  products,  but 
would  reduce  the  levels  of  bacteria  that 
may  be  present.  Establishments  have 
several  options  to  use  as  effective 
treatments  in  reducing  bacterial 
contajnination  on  carcass  surfaces. 
Some  treatments  will  require  further 
development  as  indicated.  Finding 
practical  ways  to  reduce  bacterial 
contamination  on  raw  poultry  products 
will  continue  to  be  a  top  priority  in  the 
agency. 

Anticipated  Improvements 

Inspectors  and  veterinarians  would  be 
free  to  concentrate  their  attention  on 
disease  problems,  on  more  intensive 
inspection  of  various  on-line  and  off- 
line plant  operadons  and  on  microbial 
controls.  The  Agency  could  more 
effectively  utilize  its  inspection 
resources  to  maintain  bird-by-bird 
inspection  at  this  time,  particularly  for 
pathology  and  disease  conditions,  while 
enhancing  and  increasing  its  use  of  a 
comprehensive  program  of  sampling 
and  quality  assurance.  This  proposal 
would  also  allow  the  Agency  to  begin  to 
lay  the  groundurork  necessary  for 
further  training  of  personnel  to  perform 
monitoring  and  prevention  activities 
needed  to  implement  the  Hazard 
Analysis  and  Critical  Control  Points 
System  in  the  future.  The  poultry 
enhancement  initiatives  included  in  thif 
proposal  are  intended  to  improve  the 
current  inspection  system  and  not  be  a 
substitute  for  inspection.  A  comparison 
of  the  current  and  proposed  systems  is 
summarized  in  Table  2. 


''  "Effects  of  Six  Modifications  on  the  Incidence 
and  Levels  of  Spoilage  and  Pathogenic  CJrganisms 
on  Commercially  Processed  Postchill  Broilers." 
1992.  Amy  L.  Waldroup  et  al.  Journal  of  Applied 
Poultry  Science.  Res.  1:226-234.  A  copy  of  this 
document  is  available  for  review  at  the  FSIS 
Hearing  Clerk's  office. 

•'"Salmonella  Savvy."  R.  Mulder.  1987.  Poultry 
Processing.  December  1967.  Pages  72-74.  This   - 
document  is  available  for  review  in  the  FSIS 
Hearing  Clerk's  office. 

"This  document  is  available  for  review  at  the 
Hearing  Clerk's  Office.  Washington.  DC. 

I"  "The  Use  of  HACCP  in  the  Production  of  Meat 
and  Poultry  Products."  R.  Tompkin.  1990.  Journal 
of  Food  Protection.  Vol.  53.  No.  9,  pages  795-803. 
A  copy  is  available  for  review  in  the  FSIS  Hearing 
Clerk's  office. 


Table  2.— Compa 
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Number 
of  car- 
cass/ 
viscera 
post- 
mortem 
inspectors 

Nunv 
ber  of 
pre- 
chJH 
car- 
cass 
insjsec- 
tors 

Pre-chill  cles 
carcass  en- 
forcement 

TRAD 

SIS-1  

SIS-2  ....... 

NELS  

NTlS-1  

NTIS-2 

PEP 

Varies  

1  

2  

3  

1  

2  

1  

0 
0 
0 
0 
0 
0 
1 

Monitoring  0 

Line 
Monitoring  O 

Line 
Monitoring  0 

Line 
Monitoring  O 

Line 
Monitoring  0 

Line 
Monitoring  0 

Line 
Monitoring  OI 

Line  and 
On-Line  lr>- 

spection 

There  are  currently  a  total  of  8382  in-  i 

plant  inspector  positions,  including  i 

poultry  and  meat  inspectors.  These  i 

proposed  enhancements  would  not  have  t 

any  impact  on  the  total  number  of  t 
inspector  positions.  There  are  424  total 

Table  3a.— IrosPECTiON  Position  Ch 


Inspect 


SIS ..... 

NELS  ......... 

NTIS  

Traditional  .. 

Total 


Table  3b.— Total  If^plant  Inspec- 
tion Positions  Under  Current 
System  and  PEP 


Number  of  USDA  inspec- 
tion posrtioos  in  pouttry 
slaug^er  establishments 

Current 
system 

PEP 

Veterinarians _ „... 

On-line  Inspectors 

Off-line  Inspectors 

456 

2.161 
502 

456 

2.022 

641 

Total 

3.119 

3,119 

Currently,  the  average  net  increase  in 
in-plant  inspector  positions  is  55-57  per 
year.  The  majority  of  increased 
positions  have  resulted  from  industry 
growth.  It  is  projected  that  the  growth  of 
the  poultry  industry  will  continue  and 
possibly  increase.  Additionally,  FSIS 
expects  an  increased  need  for  inspectors 
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Tabie  2.— Comparison  of  Current  and  Proposed  Inspection  Systems 

Number 
of  car- 
cass/ 
viscera 
post- 
mortem 
inspectors 

Num- 
ber of 
pre- 
chiH 
car- 
cass 
inspec- 
tors 

Pre-chill  clean 
carcass  en- 
forcement 

Plant 
pre-sort- 

ingof 
product 

Maximum  line 
speed 

Reprocessed 
product 

Process  cor- 
rective action 
for  finding  of 
feces 

Mandatory 

antimicrobial 

locations 

FPS  fecal 
tolerance 

TRAD 

SIS-1  

SIS-2  ...... 

NEIS  

NTIS-1  

NTIS-2 

PEP 

Varies 

1  

2 

3 

1  

2  

1  

0 
0 
0 
0 
0 
0 
1 

Monitoring  Off- 
line 

Monitoring  Off- 
line 

Monitoring  Off- 
line 

Monitoring  Off- 
line 

Monitoring  Off- 
line 

Monitoring  Off- 
line 

f^tonitoring  Off- 
line and 

On-line  In- 
spection 

No 

No 

No 

No 

No 

No 

Yes 

Varies  

35 

70 

91 

Range  17-26  . 
Range  35-51  . 
See  Table  «i  . 

Monitoring 

Monitoring 

Monitorir»g 

Monitoring 

Monitonng  

Monitoring  

100%  Re-in- 
spection. 

Varies  

Retesl  

Retest  

Retest  

Retest  

Retest  

Auton^tic  lirie 
Speed  Re- 
duction 

Reprocessing 

Equipment 

Reprocessing 

Equipment 

Reprocessing 

Equipment 

Reprocessing 

Equipment 

Reprocessing 

Equipment 

Reprocessing 

Equipment 

Reprocessing 

Equpment 

Carcasses 

Yes. 
Yes 

Yes. 
Yes. 

Ves. 
Yes. 
No. 

There  are  currently  a  total  of  8382  in- 
plant  inspector  positions,  including 
poultry  and  meat  inspectors.  These 
proposed  enhancements  would  not  have 
any  impact  on  the  total  number  of 
inspector  positions.  There  are  424  total 


in-plant  inspector  vacancies.  FSIS  has 
requested  funds  for  200  additional 
inspectors  for  FY95  to  help  fill  some  of 
these  vacancies.  The  implementation  of 
these  poultry  enhancement  changes 


would  not  have  an  impact  on  the 
number  of  vacancies. 

The  total  number  of  inspectors 
available  for  off-line  duties  as  a  result  of 
the  proposed  poultry  enhancement 
program  would  be  139.  (See  Tables  3a. 
and  3b.) 


Tabie  3a.— Inspection  Position  Changes  Resuiting  From  Converting  to  Enhanced  Poultry  Inspection 


Inspection  system 


SIS 

NEIS  ....... 

NTIS  

Traditional 


Total 


Total 
plants 


139 
45 
27 
79 


290 


Total 
lines 


367 

118 

46 

96 


627 


Current 
orviine 
inspec- 
tors 


1.275 

630 

88 

168 


2.161 


On-line 
inspec- 
tors 
under 
PEP 


1.266 

-414 

124 

218 


2,022 


Tabie  3b.— Total  In-plant  Inspec- 
tion Positions  Under  Current 
System  and  PEP 


r>hjmber  of  USDA  inspec- 
tion positiorK  in  poultry 
siaug^er  establishments 

Current 
system 

PEP 

Veterinarians _ 

On-line  Inspectors 

Off-line  Inspectors 

456 

2,161 

502 

456 

2,02? 

641 

Total  

3,119 

3,119 

Currently,  the  average  net  increase  in 
in-plant  inspector  positions  is  55-57  per 
year.  The  majority  of  increased 
positions  have  resulted  from  industry 
growth.  It  is  projected  that  the  grov^  of 
the  poultry  industry  vdll  continue  and 
possibly  increase.  Additionally,  FSIS 
expects  an  increased  need  for  inspectors 


for  HACCP  monitoring  and  additional 
microbiological  duties.  The  139 
inspection  personnel  resulting  from  the 
implementation  of  the  enhanced  pouUr\' 
inspection  system  could  fill  the  new 
positions  resulting  from  industry 
growth,  as  well  as  the  new  positions 
created  for  HACCP  monitoring  and 
additional  microbiological  duties.  Other 
positions  considered  could  include 
permanent  relief  inspector  positions  or 
additional  off-line  inspector  positions. 

Although  not  available  for  the  present 
rulemaking,  new  microbiological  tests 
and  sampling  programs  are  under 
development.  The  proposed  system 
requires  inspection  at  a  point  where 
FSIS  e.xpects  some  microbiological 
testing  to  occur.  Research  is  aimed  at 
determining  typical  microbial 
conditions  at  various  in-plant  and  in- 


process  locations.  On  the  basis  of  such 
information,  it  is  hoped,  criteria  can  be 
developed  for  determining  when  plant 
processes  are  in  control  and  in 
compliance  with  a  standard,  based  on 
microbiological  test  results.  In  the 
future,  with  the  aid  of  rapid  in-plant 
tests,  inspectors  and  veterinarians 
should  be  able  to  determine  more 
precisely  the  source  and  nature  of 
microbial  threats  to  public  health. 

Executive  Order  12666 

FSIS  has  determined  that  this 
proposed  rule  is  significant,  but  does 
not  believe  it  to  be  economically 
significant,  for  the  purposes  of 
Executive  Order  12866,  because  it  raises 
significant  policy  issues  arising  out  of 
legal  mandates  and  the  Administration's 
priorities,  which  include  a  regulaton* 


35648 


Fedei 


il  Register  /  Vol.  59,  No.  133  /  Wednesday,  July  13,  1994  /  Proposed  Rules 


Federal  Register  /  Vol. 


system  that  improves,  protects,  and 
maintains  public  heal  h  and  safety 
without  imposing  una  cceptable  costs  on 
the  private  sector. 

Tne  proposed  rulen  aking  would  meet 
the  objectives  of  the  Sx^retary  of 
Agriculture  to  enhancfe  poultry 
inspection  by  enforcing  a  more  stringent 
policy  for  the  removal  of  feces  from 
dressed  poultry  carca:  ses  and  by 
requiring  the  applicat  on  of 
antimicrobial  treatmei  its.  It  is  thereby 
intended  to  improve  p  ublic  health  and 
safety  and  strengthen  consumer 
confidence  in  poultry  aroducts. 

While  the  proposed  rulemaking 
would  inspose  initial  (  osts  and 
additional  responsibil  ties  on  the 
regulated  industry,  th(  Agency's 
assessment  indicates  t  lat  the  proposed 
rulemaking  is  cost-eff«  ctive  as  compared 
to  the  alternatives  con  sidered.  There 
would  be  no  reductioi  in  maximum 
poultr>'  production  lir  espeeds  currently 
allowed  under  optima  conditions,  but 
the  proposed  regulatic  n  would  provide 
inducements  to  indusi  ry  to  improve 
processing  controls  an  d  further  ensure 
the  quality  and  safety  Df  outgoing 
product. 

At  the  same  time,  ti  e  proposed 
rulemaking  would  apj  ly  the  President's 
regulatory  philosophy  by  addressing  a 
compellmg  public  nee  d  ".  .     to  protect 
or  improve  die  health  ind  safety  of  the 
pubhc  ...  or  the  well-  jeing  of  the 
people."  (E.O.  12866,  section  1(a).)  This 
need  is  evidenced  by  <  pidemiological 
and  economic  studies  carried  out  in 
recent  years  that  show  the  presence  of 
microbial  pathogens  oi  raw  poultry 
products  to  be  a  continuing  and 
possibly  an  increasing  threat  to  the 
public  health  and  the  sconomy  of  the 
nation.'^ 

Preliminary  assessir  ent  by  FSIS 
indicates  that  this  pro  sosal  is  consistent 
with  other  planned  re|  ulatory  actions 
and  with  Administrali  3n  policy  goals. 
For  example,  this  pHroi  osed  rulemaking 
would  be  both  compat  ibie  with  and  a 
precursor  of  the  plann  ;d  mandatory 
Hazard  Analysis  and  (  ritical  Control 
Points  (HACCP)  progri  ims  for  meat  and 
poultry  establishinenti  .  The  inspection 
and  plant  sorting  statii  ins  to  be  provided 
for  control  of  disease  a  nd  contamination 
would  be  consistent  vm  ith  certain  control 
points  that  would  be  c  losen  for 
monitoring  under  a  Hi  iCCP  system.  The 
proposal  is  also  intent  ed  to  contribute 
to  the  fulfilhrient  of  th ; 


"Agricultural  Outlook.  Etjsnom 
Service.  AO-198  (July  1993) 

Healthy  People  2000.  Depdrtm 
Human  Services.  1994.  Food 
Health  Sutus  Objective  12.1 

Copies  of  these  document*  are  available  for 
review  in  the  ofTice  of  the  F^S  Hearing  Clerk. 
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ent  of  Health  and 
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Administration's  public  health 
objectives  as  set  forth  in  the  Healthy  , 
People  2000  initiative. 

Benefits  of  Proposed  Rule 

The  benefits  to  be  derived  from  the 
proposed  rule  include  potential 
reductions  in  the  microbial  profile  of 
dressed,  ready-to-cook  poultry, 
including  both  pathogens  and  other 
bacterial  organisms.  A  reduction  in 
visible  contamination,  combined  with 
antimicrobial  treatments,  can  result  in  a 
decrease  in  the  microbial  load  on 
dressed  poultry  carcasses.^o 

Foodbome  illness  exacts  a  significant 
annual  toll  on  the  American  people  and 
economy.  An  estimated  6.5  million  to 
33  million  people  in  the  United  States 
become  ill  and  6,000  to  9,000  die  each 
year  from  foodbome  illness.  Meal, 
poultry,  dairy,  and  seafood  products  are 
the  foods  most  likely  to  contain 
contaminants.  Microbial  foodborne 
disease  causes  an  estimated  $2.5  billion 
to  $3.4  billion  in  medical  costs  and 
reduced  productivity  to  be  spent  each 
year  for  four  major  bacterial  pathogens 
and  $2.6  billion  each  year  for  parasitic 
diseases.^' 

Of  the  four  bacterial  pathogens. 
Salmonella,  Campylobacter  jejuni. 
Listeria  monocytogenes,  and  Escherichia 
coli  0157:H7,  the  first  three  are  foimd  on 
poultry.  In  as  many  as  17.2  percent  of 
salmonellosis  cases,  poultry  products 
have  been  implicated  as  the  vehicle 
(immediate  source  of  infection).  Annuaf 
medical  costs  attributable  to 
salmonellosis  range  from  $1.2  billion  to 
$1.6  billion.  The  costs  associated  with 
campylobacteriosis  cases  are  in  the 
neighborhood  of  $1  billion  per  year. 
More  than  40  percent  of 
campylobacteriosis  cases  can  be 
attributed  to  the  consumption  of 
improperly  handled  chicken. 
Productivity  losses  from  such  cases  are 
estimated  at  over  $400  miUion  for 
1992.22  jhe  growing  proportion  of  the 
U.S.  population  that  is  compromised  by 
immunologic  deficiencies  and  age 
exacerbates  the  problem  because  these 
subpopulations  are  more  susceptible  to 
infection  and  death  resulting  from 
infection. 

The  costs  associated  with  foodbome 
illness  attributable  to  improperly 


-"■■Comfwrison  of  the  Microbiological  Quality  of 
Inspection-Passed  and  Fecal  Contamination- 
Condemned  Broiler  Cart:asses."  L.C.  Blankenship, 
el  al.  1975.  Journal  of  Food  Science,  Vol.  40.  pages 
1236-1238.  A  copy  of  this  article  is  available  for 
ri'view  m  tlie  office  of  the  FSIS  Hearing  Clerk. 

"  USDA,  Economic  Research  Service,  Agriculture 
Informalion  Bulletin  No.  664-53,  September  1993. 
A  copy  of  this  publication  is  available  in  the  office 
of  the  FSIS  Hearing  Clerk. 

'^  Agriculture  Outlook.  Economic  Research 
.Sprvice.  USDA.  AO-198  (July  1993).  pp  33-36. 


handled  poultry  are  thus  substantial  in 
both  human  and  monetary  terms,  and 
the  Department  has  undertaken  a 
comprehensive  program  of  research, 
regulation,  and  consumer  education  to 
try  to  improve  the  situation.  The 
reduction  of  foodborne  pathogens  on 
meat,  meat  food,  and  poultry  products 
remains  the  Agency's  highest  research 
priority.  Eight  of  the  Agency's  "top  ten  " 
research  topics  concern  aspects  of  this 
problem.  FSIS  is  developing  a  number 
of  regulations,  including  this  proposed 
mle,  to  deal  comprehensively  with  the 
problems  associated  with  pathogens  on 
raw  meat  and  poultry.  For  example,  the 
Agency  recently  promulgated  a 
regulation  requiring  safe  handling 
labeling  on  all  meat  and  poultry 
products  that  are  raw  or  have  not  been 
subjected  to  a  process  that  would  make 
them  ready-to-eat.  A  vigorous  consumer 
education  campaign  is  underway  to 
publicize  the  safe  handling  labels  and  to 
remind  consumers  of  the  importance  of 
food  safety  practices. 

The  proposed  rule  would  strengthen 
the  Department's  pathogen  reduction 
effort  by  providing  enhanced  assurance 
that  ready-to-cook  poultry  are  free  of 
disease  and  visible  contamination  that 
may  harbor  pathogens.  This  would  be 
accomplished,  first,  by  requiring  official 
establishments  to  meet  their 
responsibility  to  present  for  post- 
mortem inspection  only  birds  that  have 
been  presorted  for  condemnable 
conditions.  Second,  FPS  proces^ 
tolerances  for  fecal  contamination 
would  be  eliminated.  The  effort  to 
reduce  such  contamination  is  likely  to 
yield  corresponding  reductions  in 
harmful  bacteria  on  dressed  poultry 
carcasses. 

Third,  the  on-line/off-line  carcass 
inspector,  provided  by  the  proposal, 
would  be  able  to  increase  FSIS  oversight 
over  establishment  dressing  procedures, 
such  as  viscera  harvest,  and  on-line 
trimming.  Inspectors  would  now  have 
the  opportunity  to  iiispect  every  carcass 
after  the  viscera  harvest  operation. 
Because,  imder  the  current  inspection 
systems,  there  is  no  on-line  inspection 
position  after  viscera  removal,  Federal 
inspectors  are  not  able  to  view  every 
carcass  at  the  end  of  the  production  line 
before  the  carcasses  enter  the  chiller. 
This  proposal  would  correct  that 
situation. 

Fourth,  all  reprocessed  poultry  would 
be  reinspected.  Added  assurance  would 
thus  be  provided  that  reprocessed 
poultry  are  free  of  visible  contamination 
and  unlikely  to  be  a  cause  of  cross 
contamination  when  introduced  into  the 
chill  system. 

Fifth,  a  pre-chill  antimicrobial 
treatment  step  would  be  required.  This 


would  help  assure  lower  microbial  c 

populations  on  raw  carcasses.  c 

The  additional  assurance  of  poultry 

wholesomeness  provided  by  the  v 

proposed  regulation  would  increase  i 

consumer  confidence  in  the  U.S.  poultry  p 

supply,  with  further  increases  in  the  F 

domestic  and  export  markets  for  U.S.  •  a 
poultry  a  likely  result.                              -  p 

Another  benefit  of  the  proposed  p 

regulation  would  be  improved  safety  i; 

and  health  conditions  for  FSIS  b 

inspectors.  The  new  inspection  r 

.  procedures  to  be  implemented  by  this  b 

proposal  would  result  in  the  eliminatioa  e 

of  most  repetitive  inspector  hand  ij 
motions,  and  this  would  lead  in  turn  to 

a  dramatic  reduction  in  repetitive  fi 

motion  disorder  among  FSIS  poultry  s 

inspectors — including  days  off  from  v 

work  for  medical  consultation  and  a 

treatment.  Aimual  claims  reported  by  p 

FSIS  inspectors  (both  poultry  and  red  a 

meat)  to  the  Office  of  Workers  n 

Compensation  Programs  of  the  n 

Department  of  Labor  have  amoimted  to  p 

over  $500,000  per  year  for  repetitive  > 

motion  disorder.  In  addition  to  such  n 

well-pubhcized  conditions  as  carpal  g 

tunnel  syndrome  and  tendinitis,  n 

inspector  have  reported  cases  of  n 

epicondylitis,  ganglionic  cyst,  and  other  F 

Table  4.— Costs  to  Establishments  Uf 

INSPE 


Current  system 

Inspection 
stands  and 
guidebars, 
installation 

Traditional 

SIS-1  „ 

SIS-2 

$792,160 

23,880 

716,440 

231,280 

95,520 

270,640 

NELS 

NTIS-1 

NTIS-2 .....i 

Cokirjin  totals 

2,129,920 

•  Indicates  per-annum  cost;  other  costs  computer 

The  figures  listed  in  Table  4  take  into  th 

account  the  number  of  federally  to 

inspected  poultry  slaughter  li; 

establishments  currently  in  operation  th 

and  the  number  of  slaughtering  lines  for  pi 

each  inspection  system.  The  estimates  S( 

provided  for  inspection  stand  purchase  pi 

and  installation  are  based  on  oi 

consultation  with  several  equipment  Sf 

manufacturers.  Most  of  the  gi 

approximately  186  establishments  ea 

currently  operating  under  SIS-2  and  st. 

NELS  may  be  able  to  use  or  move  pt 

existing  inspection  stands  at  a  cost  of  no  e> 
more  than  $1,000  each.  For  example,  an 

establishment  currently  operating  under  fo 
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would  help  assure  lower  microbial 
populations  on  raw  carcasses. 

The  additional  assurance  of  poultry 
wholesomeness  provided  by  the 
proposed  regulation  would  increase 
consumer  confidence  in  the  U.S.  poultry 
supply,  with  further  increases  in  the 
domestic  and  export  markets  for  U.S.  • 
poultry  a  likely  result. 

Another  benefit  of  the  proposed 
regulation  would  be  improved  safety 
and  health  conditions  for  FSIS 
inspectors.  The  new  inspection 
.  procedures  to  be  implemented  by  this 
proposal  would  result  in  the  elimination 
of  most  repetitive  inspector  hand 
motions,  and  this  would  lead  in  turn  to 
a  dramatic  reduction  in  repetitive 
motion  disorder  among  FSIS  poultry 
inspectors — including  days  off  from 
work  for  medical  consultation  and 
treatment.  Annual  claims  reported  by 
FSIS  inspectors  (both  poultry  and  red 
meat)  to  the  Office  of  Workers 
Compensation  Progrjims  of  the 
Department  of  Labor  have  amounted  to 
over  $500,000  per  year  for  repetitive 
motion  disorder.  In  addition  to  such 
well-publicized  conditions  as  carpal 
tunnel  syndrome  and  tendinitis, 
inspector  have  reported  cases  of 
epicondylitis,  ganglionic  cyst,  and  other 


conditions  imposing  compensation 
costs  of  $4,000  to  $5,000  per  case. 

Finally,  the  proposed  regulation 
would  establish  a  single,  uniform 
inspection  system  for  all  classes  of 
poultry  that  are  subject  to  the  PPIA. 
Poultry  processors  would  have  added 
assurance  that — ^no  matter  whal  kind  of 
poultry  they  market— the  standards  and 
procedures  by  which  the  poultry  are 
inspected  are  the  same,  and  that  all 
birds  are  expected  to  meet  uniform 
requirements.  All  establishments  would 
be  able  to  maintain,  and  some 
establishments  would  be  able  to 
increase,  their  production  rates. 

The  Agency  would  gain  short-term 
flexibility  in  assigning  inspectors  from 
some  line  positions  to  existing 
vacancies  in  the  inspection  program, 
and  long-run  flexibility  to  train 
personnel  in  a  uniform  methodology 
and  to  assign  or  reassign  them  more 
readily  to  locations  where  they  are  most 
needed.  Implementation  of  enhanced 
poultry  inspection  would  benefit  the 
Agency  by  helping  to  offset  the  need  for 
more  inspectors  to  meet  industry 
growth,  fulfill  HACCP  monitoring 
requirements,  and  carry  out 
microbiological  sampling  programs. 
Finally,  consumers  would  gain  the 


assurance  that  the  same  dressing  and 
contamination  standards  had  been 
applied  to  all  types  of  federally 
inspected  poultrj'. 

The  Agency  requests  that  comments 
on  these  and  other  benefits  be  sub.Tiitted 
to  help  evaluate  the  advantages  that 
could  be  expected  from  implementation 
of  a  final  nde. 

Costs  of  Proposed  Rule 

The  major  impacts  of  the  proposal  on 
the  poultry  industry  would  be  the  one- 
time costs  associated  with  installing 
new  facilities  and  equipment  and  the 
on-going  costs  associated  with 
information  collections  and  the  100- 
percent  reinspection  of  reprocessed 
birds.  Preliminary  estimates  of  these 
costs  are  summarized  in  Table  4.  The 
Agency  requests  that  comments  on  the 
proposal  include  information  on   he 
costs  to  the  extent  it  is  available    .'hese 
comments  would  help  evaluating  the 
costs  in  the  final  rule.  As  indicated  in 
the  section  of  this  preamble  concerning 
the  Paperwork  Reduction  Act.  a  detailed 
analysis  of  the  information  collection 
requirements  of  the  proposal  is  being 
submitted  to  the  Office  of  Management 
and  Budget. 


Table  4.— Costs  to  Establishments  Under  Current  Inspection  Systems  of  Converting  to  Enhanced  Poultry 

Inspection,  by  System  and  Cost  Category 


Current  system 

Inspection 
stands  and 
guidet>ars, 
installation 

Lighting 

Training, 
hiring  of 
additional 
establish- 
ment env 
ployees 

Reprocess- 
ing inspec- 
tion cost  to 
industry' 

Reconfig- 
uration 

Antimicrot>ial 
treatment 

Intormation 
collection 

Total 

Traditional 

SIS-1  „ 

SIS-2 „ 

NELS 

NTIS-1  ..    .... 

S792,160 

23,880 

716.440 

231.280 

95,520 

270,640 

S96.000 

3,000 

0 

0 

12.000 

0 

5179,000 
15,000 
223.000 
75,000 
20,000 
32,500 

5196.000 

6.700 

1,056.720 

809,340 

30,240 

73,920 

540,000 

3,000 

182.000 

60,000 

6,000 

17.000 

524,000 

1,000 

41,000 

14.000 

3.000 

6.000 

5395,000 

15,000 

680,000 

225,000 

35,000 

100.000 

$1,722,160 

67,580 

2,398.160 

1.414.620 

201,760 

500,060 

NTIS-2 .....; 

-  Column  totals 

2,129,920 

110.000 

544,500 

2,172,920 

308,000 

89,000 

1 .450,000 

6,804,340 

Indicates  per-annum  cost;  other  costs  computed  on  one-time-or)Jy  basis. 


The  figures  listed  in  Table  4  take  into 
account  the  number  of  federally 
inspected  poultry  slaughter 
establishments  currently  in  operation 
and  the  number  of  slaughtering  lines  for 
each  inspection  system.  The  estimates 
provided  for  inspection  stand  purchase 
and  installation  are  based  on 
consultation  with  several  equipment 
manufacturers.  Most  of  the 
approximately  186  establishments 
currently  operating  under  SIS-2  and 
NELS  may  be  able  to  use  or  move 
existing  insj)ection  stands  at  a  cost  of  no 
more  than  $1,000  each.  For  example,  an 
establishment  currently  operating  under 


the  NELS  inspection  system  may  be  able 
to  provide  a  reconfigured  inspection 
line  by  moving  an  inspection  stand  from 
the  post-mortem  inspection  area  to  the 
pre-chiller  carcass  inspection  station. 
Some  plants,  however,  would  have  to 
purchase  or  construct  and  install  at  least 
one  new  inspection  stand  at  a  cost  of 
$6,000  to  $10,000  per  installation.  A 
guidebar  would  have  to  be  installed  at 
each  on-line  post-mortem  inspection 
station  to  permit  eviscerated  birds  to  be 
presented  to  the  inspector  for 
examination. 

The  estimates  for  installation  of  200 
foot-candle  lighting  take  into  account 


the  fact  that  establishments  operating  . 
under  several  of  the  current  inspertion 
systems  (SIS.  NELS,  and  NTIS)  are 
already  provided  with  enhanced 
hghting.  Establishments  operating  vmder 
traditional  inspection  (as  many  as  96 
lines)  would  have  to  install  new  lighting 
at  a  cost  of  about  $1,000  per  purchase 
and  installation.  The  enhanced  lighting 
is  necessary  to  ensure  the  effectiveness 
of  post-mortem  inspection  and  the  EPS 
checks  under  the  new  system. 

As  noted,  most  projected  costs  are 
one-time  only.  A  few  establishments 
may  have  to  hire  new  persoimel  to  staff 
some  poultry  slaughter  lines.  Additional 
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expenses  for  retraining  establishment 
personnel  are  likel; '  to  be  inoirred  by  all 
establishments.  In  iddition,  most 
estabhshments  affe  :ted  by  this  proposal 
would  inctir  misce  laneous  line 
reconfiguration  ex{  enses  involving 
space  reallocation  it  an  estimated 
$1,000  per  establisiment. 

To  meet  the  requ  rement  for 
antimicrobial  treati  lent  before  the 
chiller,  approximat  jly  30  percent  of 
poultn,"  plants  wou  d  have  to  install 
equipment.  Most  p(  lultry  establishments 
would  not  be  affect  >d  immediately  by 
the  requirement  be<  ause  their  final 
washers  are  already  using  an 
antimicrobial  agent  Those 
establishments  that  are  not  using  their 
final  washes  to  add  an  antimicrobial 
agent  could  do  so  fc  r  approximately 
S500  per  processinj  line  simply 
connecting  their  ex  sting  chlorine 
supplv  to  their  fina  carcass  wash 
equipjuent. 

The  industry  woi  Id  incur  additional 
annual  costs  in  com  lection  with  the 
100-percent  on-line  reinspection  of 
reprocessed  birds.  1  hese  costs  have 
been  computed  on  t  le  basis  of  the 
average  linespeeds  :  or  the  different 
inspection  systems  i  ind  the  assumption 
of  a  2-percent  overa  1  rate  of 
reprocessing.  It  has  ilso  been  assumed 
that  most  reinspecti  )n  of  reprocessed 
carcasses  would  res  ilt  in  overtime 
hours  and  that  a  lab  )r  cost  would  be 
incurred  for  rehangi  ig  birds  on  the 
processing  line.  Che  rtime  salaries  for 
Federal  inspectors  (  laid  by  affected 
establishments)  and  wages  for 
establishment  perso  mel  have  been 
factored  into  the  est:  mates.  The  2- 
percent  reprocessinj  rate  is  based  on 
approximately  two  3  ears  of  in-plant  data 
collection  and  repre  lents  the  national 
average.  Through  a  c  ombination  of 
process  control,  gooi  I  husbandry 
practices,  and  good  1  nanufacturing 
practices  individual  establishments  can 
lower  this  rate  there  ly  decreasing  this 
on-going  cost. 

Also,  ai\  allowanc(  1  for  minor  plant 
reconfigurations  has  been  made.  It  is 
expected  that  some  e  stablishments 
would  have  to  move  equipment  and 
rearrange  their  slaug  itaring  lines  to  a 
limited  extent  to  ma  ;e  room  for 
inspection  locations! 

Below  are  estimate  d  costs  to  the 
poultry  industry  of  c  inverting  to 
enhanced  poultry  ini  pection: 
Inspection  and  plant  sorter  stands  and 
guidebars  for  at  m(  1st  643  lines: 
$2,129,920 
Enhanced  lighting  fo  r  as  many  as  100 

lines:  $110,000 
Expenses  for  traininj  and  hiring  new 
establishment  p)ersDnne!:  $544,500 
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Cost  of  inspection  of  reprocessed 

carcasses:  $2.2  million 
Miscellaneous  processing  line 

reconfi^iration  costs:  $308,000 
Cost  of  minimal  equipment  installations 

to  meet  final  wash  antimicrobial 

treatment  requirement:  $89,000 
Estimated  annual  cost  of  information 

collections:  $1.4  milhon 
Total  estimated  direct  impact  on 

federally  inspected  establishments: 

$6.8  million 
Estimated  direct  impact  on  (approx. 

160)  State-inspected  establishments 

operating  under  "at  least  equal  to" 

programs:  $3.4  mi'lion 
Estimated  direct  impact  on  poultry 

industry:  $10.2  million 

The  Agency  does  not  expect  economic 
losses  to  occur  as  a  result  of  slowing 
linespeeds  due  to  proposed  corrective 
action.  As  indicated  earlier  in  the 
preamble  to  this  rule,  ma:<imum 
linespeeds  allowed  under  optimal 
conditions  would  remain  the  same.  If 
establishment  sorters  fulfill  their 
responsibility,  as  outlined  in  this 
proposal,  then  maximum  linespeeds 
should  be  attainable.  Establishments 
currently  operating  under  traditional 
inspection  may  be  able  to  achieve 
increases  in  linespeeds  under  this 
proposal  but  such  action  could  only 
occur  if  quality  and  safety  of  the 
outgoing  product  was  ensured.  As 
indicated  by  this  analysis,  the  industry 
6o\i]d  operate  with  maximum 
effectiveness  with  a  small  investment  in 
personnel  and  training.  As  currently 
allowed,  the  FTIS  inspector  in  charge  or 
his/her  designee  would  retain  the 
discretion  to  reduce  linespeeds  when 
necessary. 

Alternatives  Considered 

FSIS  considered  two  alternatives  to 
this  proposal  that  would  meet  the 
Secretary's  objectives.  The  first  of  the 
alternatives  would  involve  detachilig 
the  viscera  from  poultry  carcasses  prior 
to  inspection  and  presenting  the  organs 
end  the  carcass  for  inspection  at  the 
same  time,  but  separated.  A  separate 
belt  or  tray  would  be  provided  for  the 
\  iscera  to  prevent  the  viscera  from 
f  ontaminating  the  carcass.  However,  the 
cost  to  industry  would  be  approximately 
S140  milhon  for  new  equipment.  In 
addition,  downtime  for  conctruction 
end  installation  could  cost  the  industry 
as  much  as  $780  million. 

Under  the  second  alternative,  the 
current  post-mortem  inspection 
procedures  would  be  retained  utilizing 
existing  inspection  techniques,  but  with 
an  inspector  at  the  end  of  the  line  after 
the  viscera  have  been  removed  from  the 
rarcasses  to  examine  each  carcass  for 
fecal  contamination.  This  could  be 


accompPished  either  by  mo\'ing  an 
existing  inspector  to  the  end  of  the  line. 
or  by  adding  a  new  inspector  to  every 
line,  or  by  a  combination  of  both 
arrangements.  However,  this  would 
mean  that  the  Government  could  incur 
additional  personnel  costs  of 
approximately  $16  million  per  annum. 
Further,  production  rates  could  be 
reduced  by  30  to  50  percent  if  the 
inspectors  tasks  remained  identical,  but 
fewer  inspectors  were  used  to  perform 
those  functions.  The  impaci  of  the 
slowed  linespeeds  could  reach  $5.2 
billion  per  year  for  chickens  and 
turkeys. 

In  the  judgment  of  the  Agency,  either 
of  these  alternatives  would  impose 
unacceptable  costs. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
pursuant  to  Executive  Order  12778, 
Civil  Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
I'PIA  from  imposing  any  requirements 
with  respect  to  federally  inspected 
premises  and  facilities,  and  operations 
of  such  establishments,  that  are  in 
addition  to,  or  different  than,  those 
imposed  under  the  PPIA.  States  and 
Local  jurisdictions  are  also  preempted 
under  the  PPIA  from  imposing  any 
marking,  labeling,  packaging,  or 
ingredient  requirements  on  federally 
inspected  poultry  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  under  the  PPIA.  States  and 
local  jurisdictions  may,  however, 
exercise  concuiTent  jurisdiction  over 
poultry  products  that  are  outside  official 
establishments  for  fie  purpose  of 
preventing  the  distribution  of  poultry 
products  that  are  misbranded  or 
adulterated  under  the  PPIA  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  States  and 
local  jurisdictions  may  also  make 
requirements  or  take  other  actions  that 
are  consistent  with  the  PPIA,  with 
respect  to  any  other  matters  regulated 
under  the  PPIA. 

Under  the  PPIA,  States  that  maintain 
poultry  product  inspection  programs 
must  impose  requirements  on  State- 
inspected  products  and  establishments 
that  are  at  least  equal  to  those  required 
under  the  PPL\.  These  States  may, 
however,  impose  more  stringent 
inquirements  on  such  State-inspected 
products  and  establishments. 

In  the  event  of  its  adoption,  no 
retroactive  effect  would  be  given  to  this 
proposed  rule,  no  administrative 
procedures  must  be  exhausted  before 
any  judicial  challenge  can  be  taken  to 
the  apphcation  of  these  provisions. 


Effect  on  Small  Entities 

The  Administrator  has  detennined 
that  this  proposed  rule  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities.  The  small 
entities  affected  by  this  proposal  are 
small  poultry  slaughtering 
establishments  operating  one  or  two 
slaughtering  lines  each  staffed  by  one 
FSIS  food  inspector.  They  include  I 
establishments  operating  under  the  SIS-  ^ 
1  and  NTIS-l  inspection  systems,  and  ^ 
some  small  entities  operating  under  the  / 
traditional  inspection  procedures;  these 
account  for  75  of  the  approximately  300 
poultry  slaughtering  establishments  that  I 
would  be  affected  by  the  proposed  rule,  f 
Thus,  the  proposed  rule  would  affect  a  ^ 
substantial  number  of  small  entities.  * 
It  may  be  assumed  that  each  ^ 
establishment  with  only  one  single- 
inspector  processing  Une  would  be  c 
required  to  make  a  one-time  investment  F 
of  about  $10,000  for  an  inspection  P 
platform  and  installation,  enhanced  ^ 
lighting,  equipment  installation  to  meet  l^ 
the  requirement  for  antimicrobial  c 
treatment  of  dressed  poultry,  and  ^ 
training  of  establishment  personnel. 
Each  establishment  with  two  lines  could  ^ 
incui  expenses  ofasmuchas$17,000.  a 
Also,  every  establishment  would  be  w 
required  to  operate  a  finished  product  o 
standards  program.  Establishments  now  s! 
operating  under  traditional  inspection  t( 
would  thus  assume  a  modest 
information  collection  burden.  a 
However,  there  would  be  no  tc 
production  rate  reductions  and.  in  fact,  A 
small  establishments  could  benefit  from  A 
increases  in  production  rates.  For  tc 
example,  some  processing  lines  staffed  li 
by  a  single  FSIS  inspector  would  now  si 
be  staffed  by  two  inspectors  and  plant  a] 
sorters.  That  means  that,  consistent  with  fr 
physical  plant  limitations,  the  class  of 
poultry  processed,  market  demand  for  c< 
poultry  products  (which  has  been  si 
steadily  increasing  in  recent  decades),  ai 
and  the  establishment's  ability  to  Pj 
maintain  processing  controls  and  Si 
quality  standards,  production  rates  on  pj 
these  processing  lines  could  be  sh 
increased  with  the  adoption  of  the  ar 
proposed  rule.  In  the  most  favorable  O 
scenario,  an  establishment  currently  A 
operating  under  traditional  inspection  O 
and  processing  young  chickens  at  the  ar 
rate  of  25  per  minute  would  be  able  to  W 
increase  its  production  rate  up  to  70  VV 
birds  per  minute.  The  increase  in 
armual  returns  resulting  from  such  a 
production-rate  increase  would  more 
than  offset  any  necessary  one-time  pc 
investment. 

In  addition,  for  reasons  given  in  this 
notice  in  support  of  changes  to  the  EPS, 

there  would  be  greater  assurances  of  pr 
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Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  proposed  rule  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities.  The  small 
entities  affected  by  this  proposal  are 
small  poultry  slaughtering 
establishments  operating  one  or  two 
slaughtering  lines  each  staffed  by  one 
FSIS  food  inspector.  They  include 
establishments  operating  under  the  SIS- 
1  and  NTIS-l  inspection  systems,  and 
some  small  entities  operating  imder  the 
traditional  inspection  procedures;  these 
account  for  75  of  the  approximately  300 
poultry  slaughtering  establishments  that 
would  be  affected  by  the  proposed  rule. 
Thus,  the  proposed  rule  would  affect  a 
substantial  number  of  small  entities. 

It  may  be  assumed  that  each 
establishment  with  only  one  single- 
inspector  processing  Une  would  be 
required  to  make  a  one-time  investment 
of  about  $10,000  for  an  inspection 
platform  and  installation,  enhanced 
lighting,  equipment  installation  to  meet 
the  requirement  for  antimicrobial 
treatment  of  dressed  poultry,  and 
training  of  establishment  personnel. 
Each  establishment  with  two  lines  could 
incur  expenses  of  as  much  as  $17,000. 
Also,  every  establishment  would  be 
required  to  operate  a  finished  product 
standards  program.  Establishments  now 
operating  under  traditional  inspection 
would  thus  assimie  a  modest 
information  collection  burden. 
However,  there  would  be  no 
production  rate  reductions  and.  in  fact, 
small  establishments  could  benefit  from 
increases  in  production  rates  For 
example,  some  processing  lines  staffed 
by  a  single  FSIS  inspector  would  now 
be  staffed  by  two  inspectors  and  plant 
sorters.  That  means  that,  consistent  with 
physical  plant  limitations,  the  class  of 
poultry  processed,  market  demand  for 
poultry  products  (which  has  been 
steadily  increasing  in  recent  decades), 
and  the  establishment's  ability  to 
maintain  processing  controls  and 
quality  standards,  production  rates  on 
these  processing  lines  could  be 
increased  with  the  adoption  of  the 
proposed  rule.  In  the  most  favorable 
scenario,  an  establishment  currently 
operating  under  traditional  inspection 
and  processing  yoiuig  chickens  at  the 
rate  of  25  per  minute  would  be  able  to 
increase  its  production  rate  up  to  70 
birds  per  minute.  The  increase  in 
annujil  retiuns  resulting  from  such  a 
production-rate  increase  would  more 
than  offset  any  necessary  one-time 
investment. 

In  addition,  for  reasons  given  in  this 
notice  in  support  of  changes  to  the  FPS, 
there  would  be  greater  assurances  of 


processing  stability  and  product  quality 
under  the  proposed  rule.  Identification 
of  product  requiring  rework  would  be 
more  certain.  Resulting  efficiencies 
could  be  expected  to  yield  returns  that, 
combined  with  productivity  gains, 
would  offset  outlays  for  equipment  in 
the  near  term  for  most  establishments. 

For  these  reasons,  therefore,  the 
proposed  nde  would  not  have  a 
significant  net  effect  on  a  substantial 
number  of  small  entities. 

Papenvork  Requirements 

This  proposed  rule  requires 
paperwork  and  recordkeeping  activities 
that  would  provide  FSIS  with 
information  to  ensure  that 
establishments  are  in  compliance  with 
the  proposed  regulations. 

Each  day.  establishments  would 
complete  a  form  that  reports  that  day's 
poultrj'  condemnations.  Also^  under  the 
proposed  FPS  program,  establishments 
would  report  data  on  only  one  form. 
Under  the  current  FPS  system, 
establishments  complete  three  forms  to 
report  data  from  FPS  checks. 

Establishments  using  chlorinated 
water  to  meet  the  proposed 
antimicrobial  treatment  requirements 
would  be  required  to  monitor  the 
concentration  by  testing  three  times  a 
shift  and  keeping  on  file  records  of  the 
test  results. 

-Any  establishment  wishing  to  operate 
an  approved  PQC  program  would  have 
to  send  a  copy  of  the  program  to  the 
Administrator  for  approval. 
Additionally,  an  establishment  wishing 
to  use  antimicrobial  compounds  not 
listed  in  the  table  of  approved 
substances  may  request,  in  writing. 
approval  for  use  of  such  compounds 
from  the  Administrator. 

The  paperwork  requirements 
contained  in  this  proposal  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  Comments  on  the 
paperwork  burden  of  this  proposed  rule 
should  be  spnt  to:  Office  of  Management 
and  Budget,  Desk  Officer  for  FSIS. 
Office  of  Information  and  Regulatory 
Affairs,  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
and  to  the  Clearance  Office,  Room  404- 
W.  Administration  Building. 
Washington,  DC  20250. 

List  of  Sub)ect5  in  9  CFR  Part  381 

Poultr)'  inspection.  Poultry'  and 
poultry  products. 

Proposed  Rule 

For  the  reasons  set  forth  in  the 
preamble.  FSIS  is  proposing  to  amend  9 


CFR  part  381.of  the  poultry  products 
inspection  regulations  as  follows: 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138F;  7  U.S.C.  450:  21 
U.S.C.  451-470:  7  CFR  2.17.  2.55. 

2.  Section  381.36  would  be  amended 
by  removing  paragraphs  (d)  and  (e)  and 
by  revising  paragraph  (c)  to  read  as 
follows: 

§  381.36    Facilities  required. 

(c)  Facilities  for  post-mortem 
inspection.  The  following  facihty 
requirements  for  post-mortem 
inspection  are  in  addition  to  the  other 
requirements  to  obtain  a  grant  of 
inspection. 

(1)  The  following  provisions  shall 
apply  to  every  inspection  station: 

(i)  The  conveyor  line  shall  be  level  for 
the  entire  length  of  the  inspection.  The 
vertical  distance  from  the  bottom  of  the 
shackles  to  the  top  of  the  adjustable 
platform  (paragraph  (c)(l)(iv)  of  this 
section)  in  its  lowest  position  shall  not 
be  less  than  60  inches. 

(ii)  Floor  space  shall  consist  of  4  feet 
along  the  conveyor  fine  for  each 
inspector,  with  a  total  of  8  feet  for  the 
two  inspection  stations,  and  4  feet  for 
the  inspector  helper  provided  by  the 
establishment  as  required  under 
§  381.76(d). 

(iii)  Guidebars  shall  be  installed  in  all 
establishments  so  that  the  inspector  will 
receive  birds  on  at  least  6-inch  centers 
for  young  chicken  lines  and  at  least  12- 
inch  centers  for  turkey  lines.  The 
guidebar  must  move  the  bird  to  the  edge 
of  the  trough  for  the  inspector,  and 
provide  smooth,  steady,  and  consistent 
movement  through  both  the  on-line 
post-mortem  inspection  station  and  the 
on-line/off-line  carcass  inspection 
station. 

(iv)  The  on-fine  post-mortem 
inspection  station  and  the  on-line/off- 
line carcass  inspection  station  shall 
meet  the  requirements  specified  in 
§381.53.  Each  inspection  station  shall 
have  a  platform  that  is  slip-resistant  and 
can  be  safely  accessed  by  the  inspector 
The  platform  shall  be  designed  so  that 
it  can  be  easily  and  rapidly  adjusted  for 
a  minimum  of  14  inches  vertically  while 
standing  on  the  platform.  The  platform 
shall  be  a  minimum  length  of  4  feet  and 
have  a  minimum  width  of  2  feet;  the 
platform  shall  be  designed  with  a  42- 
inch  high  rail  on  the  back  side  and  with 
Vj  inch  foot  bumpers  on  both  sides  and 
front  to  allow  safe  working  conditions. 
The  platform  must  have  a  safe  lift 
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mechanism  and  be  1  irge  enough  for  the 
stool  and  to  change 


inspector  to  sit  on  a 

stations  during  breai  ls  or  inspector 

rotation. 

Iv)  Conveyor  line 
shall  be  located  within  easy  reach  of 
each  inspector.         i 

otiier 


rtop/start  switches 


(vi)  A  trough  or  otjier  facilities 


53(g)(4)  shall 
onveyor  at  all 
ing  operations  are 
int  where  the 
e  point  after  the 
e  trough  must  be  of 


complying  with  §  3 

extend  beneath  the 

places  where  proce: 

conducted  from  the 

carcass  is  opened  to 

second  inspector.  T. 

sufficient  width  to  p^lude  trimmings, 

drips,  and  debris  fro  n  accimiulating  on 

the  floor  or  platform  i.  The  clearance 

between  the  suspended  carcasses  and 

the  trough  must  be  sufficient  to 

preclude  contamination  of  carcasses  by 

splash. 

(vii)  A  minimum  of  200  footcandles  of 
shadow-firee  lighting  with  minimum 
color  rendering  indepc  value  of  85  * 
where  the  birds  are  ijnspected  to 
fadUtate  inspectionJ  notwithstanding 
the  requirements  of  §  381.52(b). 

(viii)  "On-line"  handrinsing  facilities 
with  a  continuous  flow  of  water 


conforming  to  §  381 


51(f}  shall  be 


provided  for  and  wit  bin  easy  reach  of 
each  inspector  and  e  ach  establishment 
employee  working  o  i  the  line. 


Young  chicKens  .. 
Young  turkeys: 

Less  than  16 
More  than  16 


pounis 
pour  js 


(ix)  Hangback  racks  shall  be  provided 
for  and  positioned  within  easy  reach  of 
the  inspector. 

(x)  The  on-line  post-mortem 
inspection  station  shall  be  provided 
with  receptacles  for  condemned 
carcasses  and  parts.  Such  receptacles 
shall  conform  to  the  requirements  of 
§381.53(m). 

(2)  In  addition  to  the  requirements 
prescribed  in  paragraph  (c)(1)  of  this 
section,  the  establishment  shall  provide 
safely  accessible  space  for  the  on-Une/ 
off-line  carcass  inspector  to  perform  on- 
fine  inspection  checks  of  carcasses 
between  the  viscera  harvest  and  the 
final  wash. 

(3)  Reinspection  stations  for  Finished 
Product  Standards  (EPS)  monitoring,  as 
prescribed  in  §  381.76(h),  are  required. 
The  Agency  will  determine  the  number 
of  stations  needed  in  those 
estabfishments  having  more  than  one 
processing  line  or  more  than  one  chiller. 
One  or  more  FPS  reinspection  stations 
shall  be  conveniently  located  at  the  end 
of  the  line  or  fines  prior  to  chilling. 
Each  reinspection  station  must  meet  the 
following  provisions: 

(i)  Floor  space  shall  consist  of  3  feet 
along  each  conveyor  line.  The  space 
shall  be  level  and  protected  firom  all 
traffic  and  overhead  obstructions. 

Maximum  Production  Rates 


(ii)  A  table  at  least  2  feet  wide  and  2 
feet  deep  and  3  feet  in  height  shall  be 
provided  for  reinspecting  the  sampled 
carcasses,  except  that  such  a  table  shall 
be  at  least  3  feet  wide  and  2  feet  deep 
in  estabfishments  processing  turkeys. 
All  such  tables  shall  be  designed  to  be 
readily  cleanable  and  drainable. 

(iii)  A  minimum  of  200  footcandles  of 
shadow-free  lighting  with  a  minimum 
color  rendering  index  of  85  *  on  the 
table  siurface  shall  be  provided. 

(iv)  A  separate  cfip  board  holder  shall 
be  provided  for  holding  the  recording 
sheets. 

(v)  Hangback  racks  designed  to  hold 
10  carcasses  shall  be  provided  for  and 
positioned  within  easy  reach  of  persons 
at  the  station. 

3.  Section  381.67  would  be  revised  to 
read  as  foUows: 

§381.67    Maximum  post-mortem 
inspection  rates. 

(a)  The  maximum  post-mortem 
inspection  rates  for  the  classes  of 
poultry  are  specified  in  the  following 
table.  Estabfishments  that  operate  under 
an  approved  partial  quafity  control 
(PQC)  program,  as  prescribed  in 
§381.76(1),  may  operate  at  higher 
production  rates  when  optimum 
conditions  are  met.  These  maximum 
rates  shall  not  be  exceeded. 


Clas$  of  pouttry 


Less  ttian  16  poun^  . 
More  ttian  16  pounds 


11 


charge  or  his  or 
responsible  for 
rates  where,  in  the 
,  the  post-mortem 
cannot  be 
with  the  time 
of  the 


(b)  The  inspector  i 
her  designee  shaU  be 
reducing  production 
inspector's  judgment 
inspection  procedun  t 
adequately  performe  i 
available  because  of  ;ither 
following  conditions : 

(1)  The  ofiicial  establishment 
present  the  birds  in 
the  carcasses  inclu 
and  external  surface; ; 
readily  accessible  foi 

(2)  The  establishmbnt 
remove  diseased 


bir<  s 


'  This  requirement  may 
white  type  of  fluorescent 


Birds  per  minute 


With  PQC 


91 


J-type  opening  cut 


51 
41 


Bar-type  opening  cut 


45 
35 


Without  PCX: 


70 


3-point  suspension 


3-point  suspension 


20 

16 
I 

20 
16 


ding 


cannot 
ixich  a  manner  that 
both  internal 
and  all  organs,  are 
inspection,  or 

cannot  properly 
or  properly 


identify  contaminated  birds  and  birds 
for  off-line  trimming  or  knife  salvage. 

4.  Section  381.68  would  be  removed 
and  reserved. 

5.  Subpart  I  would  be  amended  by 
adding  a  new  §  381.69  to  read  as 
follows: 

§  381 .69    Treating  carcasses  to  reduce 
bacterial  contamination. 

.    (a)  General.  Raw,  unchilled  poultry 
carcasses  shall  be  treated  at  any  point 
during  the  slaughter  and  dressing 
operation  to  reduce  levels  of  bacterial 
contamination  on  carcass  surfaces, 
(b)  Treatment  methods.  Official 
establishments  shall  use  any  of  the 


following  treatment  methods  to  reduce 
bacterial  contamination,  provided  thdt 
the  equipment  used  to  apply  the 
treatment  has  been  approved  under 
§  381.53,  the  operation  of  the  method 
results  in  full  compUeince  with  the  Act 
and  this  part,  and  that  the  method 
permits  effective  and  efficient 
monitoring  by  program  employees. 

(1)  Any  chlorine  compound  approved 
by  the  Administrator  and  administered  . 
to  raw,  unchilled  whole  poultry 
carcasses  or  major  carcass  portions  at  20 
to  50  parts  per  million  (ppm)  in  the 
intake  water  at  the  final  wash.  The 
Administrator  will  prepare  a  list 


>e  met  by  deluxe  cool 
Ighting. 
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containing  compounds  approved  for  use 
in  official  establishments.  A  copy  of  the 
list  may  be  obtained  fit)m  the 
Compounds  and  Packaging  Dix-ision, 
Regulatory  Programs,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
3700. 

(i)  The  estabUshment  must  conduct 
three  tests  per  8-hour  shift  on  the  intake 
water  of  each  final  washer  using  a 
starch-iodide  titration  test  kit,  or  any 
other^lorine  analysis  method 
acceptable  to  the  nC,  to  assure  that 
chlorine  intake  levels  are  within  the 
range  prescribed  above.  An  initial  test 
must  be  conducted  at  the  start  of  the 
shift  before  the  first  carcass  enters  the 
final  washer.  The  two  other  tests  must 
be  conducted  at  randomly  selected 
times  during  the  shift.  Records  of 
chlorine  test  results  that  specify  the 
time  of  the  test,  chlorine  concentration 
levels,  and  the  name  and  position  of  the 
person  administering  the  test  shall  be  on 
file  in  the  estabfishment  and  shall  be 
made  available  to  program  employees, 
upon  reouest. 

(ii)  If  tne  chlorine  level  is  above  or 
below  the  range  of  20  to  50  ppm 
available  chlorine  in  the  final  wash  - 
water,  the  establishment  shall  adjust  the 
chlorine  level  to  an  acceptable  level 
within  15  minutes.  If  adjustments  are 
not  made  within  15  minutes,  the 
establishment  shall  suspend  the 
treatment  and  shall  not  permit  any 
carcasses  to  enter  the  final  washer  until 
the  chlorine  level  is  within  the 
prescribed  range. 

(2)  Any  antimicrobial  compound 
listed  in  the  table  in  §  381.147(f)(4) 
perinitted  for  use  on  poultry  products 
may  be  used  under  the  conditions 
specified  therein. 

(3)  Any  compound  previously 
approved  for  use  in  poultry  or  poultry 
products  as  a  food  additive  or 
processing  aid  by  the  Food  and  Drug 
Administration  (FDA)  and  listed  in  title 
21  of  the  Code  of  Federal  Regulations, 
parts  73,  74,  81, 172. 173.  182,  or  184 
may  be  used,  provided  the  owner  or 
operator  has  received  approval  for  such 
use  fi-om  the  Administrator  in 
accordance  with  section  381.147(f)(1). 
The  owrner  or  operator  shall  submit  to 
the  Administrator  information  and  data 
indicating  the  site  of  application  and 
that  the  substance  is  effective  in 
reducing  bacterial  contamination  on 
carcass  surfaces,  and  its  use  is  in    . 
compliance  with  applicable  FDA 
requirements  and  will  not  render  the 
carcass  adulterated  or  misbranded  or 
otherwise  not  in  compHance  with  the 
requirements  of  the  Act. 

(4)  Any  countercurrent  scalder. 
v'esigned  such  that  potable  water  enters 
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containing  compounds  approved  for  use 
in  official  establishments.  A  copy  of  the 
list  may  be  obtained  from  the 
Compounds  and  Packaging  Di\'ision, 
Regulatory  Programs,  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250- 
3700. 

(i)  The  establishment  must  conduct 
three  tests  per  8-hour  shift  on  the  intake 
water  of  each  final  washer  using  a 
starch-iodide  titration  test  kit.  or  any 
other  chlorine  analysis  method 
acceptable  to  the  IIC,  to  assure  that 
chlorine  intake  levels  are  within  the 
range  prescribed  above.  An  initial  test 
must  be  conducted  at  the  start  of  the 
shift  before  the  first  carcass  enters  the 
final  washer.  The  two  other  tests  must 
be  conducted  at  randomly  selected 
times  during  the  shift.  Records  of 
chlorine  test  results  that  specify  the 
.time  of  the  test,  chlorine  concentration 
levels,  and  the  name  and  position  of  the 
person  administering  the  test  shall  be  on 
file  in  the  establishment  and  shall  be 
made  available  to  program  employees. 
upon  reauest. 

(ii)  If  tne  chlorine  level  is  above  or 
below  the  range  of  20  to  50  ppm 
available  chlorine  in  the  final  wash  - 
water,  the  establishment  shall  adjust  the 
chlorine  level  to  an  acceptable  level 
within  15  minutes.  If  adjustments  are 
not  made  within  15  minutes,  the 
establishment  shall  suspend  the 
treatment  and  shall  not  permit  any 
carcasses  to  enter  the  final  washer  until 
the  chlorine  level  is  within  the 
prescribed  range. 

(2)  Any  antimicrobial  compound 
listed  in  the  table  in  §  381.147(f)(4)    / 
perinitted  for  use  on  poultry  products 
may  be  used  under  the  conditions 
specified  therein. 

(3)  Any  compound  previously 
approved  for  use  in  poultry  or  poultr>' 
products  as  a  food  additive  or 
processing  aid  by  the  Food  and  Drug 
Administration  (FDA)  and  listed  in  title 
21  of  the  Code  of  Federal  Regulations, 
parts  73,  74.  81. 172, 173.  182,  or  184 
may  be  used,  provided  the  owner  or 
operator  has  received  approval  for  such 
use  fit)m  the  Administrator  in 
accordance  with  section  381.147(f)(1). 
The  owner  or  operator  shall  submit  to 
the  Administrator  information  and  data 
indicating  the  site  of  application  and 
that  the  substance  is  effective  in 
reducing  bacterial  contamination  on 
carcass  surfaces,  and  its  use  is  in 
compliance  with  applicable  FDA 
requirements  and  will  not  render  the 
carcass  adulterated  or  misbranded  or 
otherwise  not  in  compliance  with  the 
requirements  of  the  Act. 

(4)  Any  countercurrent  scalder. 
vlesigned  such  that  potable  water  enters 


at  or  near  the  point  where  carcasses  exit 
the  scalder.  overflow  outlets  are  located 
at  or  near  the  point  where  carcasses 
enter  the  scalder.  and  exiting  carcasses 
do  not  come  in  contact  with  overflow 
water,  that  is  used  concurrently  with  a 
post-scald  rinse  may  be  used,  provided 
the  equipment  is  evaluated  and  foimd 
acceptable  by  the  Administrator.  The 
Administrator  will  prepare  a  list 
containing  each  model  approved  for  use 
in  official  establishments.  A  copy  of  the 
list  may  be  obtained  from  the  Facilities, 
Equipment,  and  Sanitation  Division, 
Science  and  Technology.  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250- 
3700. 

(5)  Any  mechanical  process 
modifications,  other  than  that  listed  in 
paragraph  (b)(4)  of  this  section,  such  as 
hot  water  rinses,  used  singly  or  in 
combination  with  approved 
antimicrobial  compounds  may  be  used, 
provided  the  owner  or  operator  has 
received  approval  for  such  use  from  the 
Administrator.  The  owner  or  operator 
shall  submit  to  the  Administrator 
information  and  data  indicating  that  the 
proposed  method  is  effective  in 
reducing  bacterial  contamination  on 
carcass  surfaces,  and  it  will  not  render 
the  carcass  adulterated  or  misbranded  or 
otherwise  not  in  compliance  with  the 
requirements  of  the  Act. 

6.  Section  381.76  would  be  amended 
by  adding  a  heading  for  paragraph  (a), 
revising  paragraphs  (b)  and  (c),  and 
adding  new  paragraphs  (d)  through  (h) 
to  read  as  follows: 

§381.76    Post-mortem  inspection,  when 
required;  extent;  rate  of  inspection. 

(a)  General.  •   •   • 

(b)  Line  configuration.  There  are  two 
inspection  stations  located  on  each  post- 
mortem inspection  line.  The  first 
inspection  station  is  located 
immediately  after  the  establishment 
sorter  or  sorters  who  are  positioned 
immediately  after  evisceration.  This  is 
known  as  the  "on-line  post-mortem 
inspection  station."  The  second 
inspection  station  is  located  after  the 
final  wash  and  prior  to  the  chiller.  This 
is  known  as  the  "on-hne/ofT-line  carcass 
inspection  station." 

(c)  Presentation.  (1)  The 
establishment  is  responsible  for 
presenting  to  the  on-line  post-mortem 
inspector  only  carcasses  that  are  free  of 
pathology  and  disease  that  would  result 
in  condemnation,  in  accordance  with 
this  part,  designated  for  trimming  or 
knife  salvage  of  such  conditions,  or 
designated  for  reprocessing.  The 
establishment  shall  present  each  carcass 
to  the  on-line  post-mortem  inspector 
properly  eviscerated  with  the  back  side 


toward  the  inspector  and  tlie  viscera 
uniformly  trailing  or  leading. 

(i)  The  estabUsnment  shall  place  a 
sorter  or  sorters  immediately  after 
evisceration  and  prior  to  the  on-line 
post-mortem  inspector  to  sort  the 
carcasses  and  remove  and  condemn  the 
carcasses,  as  necessary,  or  designate  the 
carcasses  for  knife  salvage,  off-Hne 
trimming,  or  reprocessing.  The 
establishment  sorter  or  sorters  shall  be 
positioned  on  the  processing  line  in  a 
manner  that  does  not  impede 
inspection.  The  establishment  records 
the  reason  for  condemnation  of  every 
carcass  for  each  sorter. 

(ii)  The  on-line  post-mortem  inspector 
shall  assure  that  carcasses  are 
appropriately  designated  for  knife 
salvage,  off-line  trimming,  or 
reprocessing,  and  that  condemnable 
carcasses  are  condemned. 

(iii)  If  the  on-line  post-mortem 
inspector  finds  any  birds  on  the 
processing  line  that  should  have  been 
condemned  or  designated  for  knife 
saJvage,  off-line  trimming,  or 
reprocessing,  he  or  she  shall  stop  the 
line  for  proper  disposition,  and  require 
removal  of  such  birds,  and  recording  of 
condemned  birds  by  the  establishment. 
The  on-line  post-mortem  inspector  shall 
retain  questionable  birds  for  disposition 
by  the  inspector  in  charge. 

(iv)  Carcasses  with  certain  defects  not 
requiring  condemnation  of  the  entire 
carcass  that  were  not  designated  bv  the 
establishment  sorter  for  off-line 
trimming,  knife  salvage,  or  reprocessing 
shall  be  passed  by  the  on-line  post- 
mortem inspector,  but  he  or  she  shall 
stop  the  line  and  the  establishment  shall 
be  required  to  remove  them  for  off-line 
trimming  or  knife  salvage. 

(v)  Carcasses  that  are  designated  for 
off-line  trimming  shall  be  removed  from 
the  processing  line  by  the  establishment 
after  the  on-line  post-mortem  inspector 
and  prior  to  viscera  har\'est. 

(vi)  Carcasses  that  are  designated  for 
knife  salvage  shall  be  removed  from  the 
processing  line  by  the  establishment 
after  the  on-line  post-mortem  inspector 
and  before  the  \'iscera  harvest. 

(vii)  Carcasses  that  are  designated  for 
reprocessing  shall  be  removed  from  the 
processing  line  by  the  establishment 
after  the  on-line  post-mortem  inspector 
and  prior  to  the  viscera  harvest  and 
reprocessed  at  an  approved  reprocessing 
station,  as  prescribed  in  §  381.91(b). 
Such  reprocessed  birds  shall  be 
retiuned  to  the  processing  hne  by  the 
establishment  after  viscera  harvest  and 
prior  to  the  on-line/off-line  carcass 
inspector  for  reinspection. 

(2)  The  establishment  is  responsible 
for  presenting  to  the  on-line/off-line 
carcass  inspector  only  carcasses  that  arc? 
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firee  of  fecal  contamina  tion  and  have 
been  properly  trimmet  or  reprocessed. 

(i)  The  establishmen :  shall  position  a 
trimmer  or  trimmers  b  stween  the 
viscera  harvest  and  tha  final  wash  to 
trim  carcasses  for  trimmable  lesions  and 
quahty  defects,  and  to  remove  for 
reprocessing  carcasses  that  are 
contaminated  on  inner  surfaces  with 
feces.  The  trimmer  or  t  rimmers  shall  be 
positioned  on  the  proc  jssing  line  in  a 
manner  that  does  not  i  npede 
inspection. 

(ii)  If  the  on-line/off-  line  carcass 
inspector  finds  any  car  casses  on  the 
processing  line  that  shi  mid  have  been 
designated  for  reproces  sing,  he  or  she 
shall  stop  the  line  for  p  roper 
Hisposition,  and  requirs  removal  of  the 
carcasses,  and  recordir  g  of  any  such 
carcasses  condemned  1  y  the 
establishment.  Carcass  is  that  are 
reprocessed  by  the  esta  blishment  shall 
be  returned  to  the  proc  sssing  line  by  the 
estabhshment  at  a  poiii  t  after  the  viscera 
harvest  and  prior  to  the  on-line/off-line 
carcass  inspector. 

(iii)  If  the  on-line/off  line  carcass 
inspector  finds  any  fecil  contamination 
on  a  reprocessed  carcas  s,  the 
establishment  shall  be  -equired  to 
rework  all  remaining  r«  processed 
carcasses  in  that  reproc  essed  lot  which 
shall  be  identified  as  p  escribed  in 
§  381.91(b). 

(iv)  Under  the  follow  ing  conditions, 
the  establishment's  pro  duction  rate 
shall  be  reduced  immei  iiately  to  the 
extent  necessary  to  ens  ire  process 
control  in  preventing  fe  cal 
contamination,  and  for  such  duration, 
until  FSIS  determines  t  lat  the 
establishment  can  dera  )nstrate  process 
control  at  the  higher  prsduction  rate: 

(A)  When  the  on-line  ^off-line  carcass 
inspector  finds  any  fea  1  contamination 
on  a  carcass,  other  than  reprocessed 
carcasses,  or 

(B)  When  the  establis  iiment  or  the 
inspector  finds  any  feci  1  contamination 
on  a  carcass  during  test  ing  under  the 
Finished  Product  Stanc  ards  Program,  as 
prescribed  in  paragrapl  (h)  of  this 
section. 

(d)  Inspector  helper.  The  on-line  post- 
mortem inspector  shall  be  flanked  by  an 
establishment  employ©  t  assigned  to 
duties  such  as  removin  ;  carcasses 
previously  designated  I  y  the 
establishment  for  knife  salvage,  off-line 
trimming,  or  reprocess!  ig  or,  as  directed 
by  the  inspector,  remov  ing  birds  for 
veterinary  disposition  c  r  correlation. 

(e)  Inspection  rates.  (1) 
Establishments  shall  op  erate  at  the  rates 
prescribed  in  §  381.67.  EstabUshments 
that  operate  under  an  approved  PQC 
program,  as  prescribed  In  paragraph  (i) 
of  this  section,  may  ope  rate  at  higher 


rates  than  establishments  operating 
without  PQC. 

(2)  For  the  establishment  to  run  its 
production  line  at  maximum  speed, 
optimal  conditions  must  be  maintained 
so  that  inspection  may  be  conducted 
efficiently.  The  inspector  in  charge  or 
his  or  her  designee  determines  the 
speed  at  which  each  processing  line 
may  be  operated  to  permit  inspection.  A 
variety  of  conditions  may  affect  this 
determination  including  the  health  of 
each  flock  and  the  manner  in  which 
birds  are  being  presented  to  the 
inspector  for  inspection  and  the 
accuracy  of  the  establishment  sorters. 

(0  Facilities.  Each  inspection  station 
must  comply  with  the  facility 
requirements  in  §  381.37(c). 

(g)  Recordkeeping.  Establishments 
shall  record  information  pertaining  to 
the  birds  that  are  condemned. 

(h)  Finished  Product  Standards.  The 
Finished  Product  Standards  (FPS)  shall 
be  conducted  in  all  poultry  slaughter 
establishments. 

(1)  For  purposes  of  this  paragraph  (h), 
the  following  definitions  shall  apply: 

(i)  Cumulative  sum  (CUSUM)-  A 
statistical  concept  used  by  the 
establishment  and  monitored  by  the 
inspector  whereby  comphance  is 
determined  based  on  sample  results 
collected  over  a  period  of  time.  For 
purposes  of  determining  compliance 
with  the  finished  product  standards,  the 
CUSUM  is  equal  to  the  sum  of  prior  test 
results  plus  a  measure  of  the  current  test 
minus  the  tolerance,  with  the  condition 
that  the  resulting  CUSUM  cannot  go 
below  zero. 

(ii)  Tolerance  number.  A  measure  that 
equates  to  product  being  produced  at  a 
national  product  quality  level. 

(iii)  Action  number.  A  level  reached 
by  the  CUSUM  where  the  process  is  out 
of  control  and  product  action  is  required 
by  the  establishment  or  the  inspector. 

(iv)  Start  number.  A  value  halfway 
between  zero  and  the  action  number. 
The  start  number  is  used  to  determine 
the  starting  CUSUM  for  the  first 
subgroup  of  a  shift  and  to  reset  the 
CUSUM  value  if  the  CUSUM  is  equal  to 
or  greater  than  the  action  nimiber. 

(v)  Subgroup.  A  10-bird  sample 
collected  before  product  enter  the 
chiller. 

(vi)  FPS  testing.  Testing  conducted  by 
the  establishment  to  determine  the 
CUSUM  on  consecutive  10-bird 
subgroup  samples  collected  prior  to 
product  entering  the  chilling  system. 

(vii)  Rework.  Reconditioning  the 
product  to  correct  the  condition  or 
conditions  causing  the 
nonconformances  listed  in  Table  1. 

(2)  Finished  Product  Standards  are 
criteria  applied  to  processed  birds  to 


ensure  the  product  consistently  meets 
ready-to-cook  requirements.  The  FPS 
Program  is  designed  to  monitor  the 
quality  and  effectiveness  of  the  dressing 
and  evisceration  procedures.  The 
criteria  consist  of  nonconformances  (see 
Table  1  of  this  section),  the  incidence  of 
which  is  determined  fi'om  10-bird 
subgroup  samples,  reduced  to  a  CUSUM 
number,  and  measured  against  the 
standards  (see  Table  2  of  this  section). 
Standards  ve  applied  to  permit  the 
Agency  to  estimate  when  the  production 
process  is  in  control  and  when  it  is  out 
of  control.  The  establishment  is 
responsible  for  maintaining  the  FPS 
Program  which,  in  turn,  is  monitored  by 
the  inspector.  If  an  out-of-compliance 
condition  is  found,  the  product  is 
segregated  for  rework,  reworked,  and 
retested  before  it  may  proceed  into 
commerce. 

(i)  Actions  to  be  taken  when  the 
process  is  in  control.  If  the  CUSUM  is 
less  than  the  action  number  and  the 
most  recent  subgroup  sample  is 
tolerance  or  below,  the  process  is  judged 
to  be  in  control. 

(A)  Establishment  actions.  The 
establishment  shall: 

(1)  Randomly  select  and  record  ' 
subgroup  sampling  times  for  each 
production  unit  of  time  before  product 
reaches  the  FPS  reinspection  station  on 
the  production  line.  In  no  case  shall  the 
time  between  tests  exceed  1  hour  of 
production  time. 

(2)  Conduct  a  10-bird  subgroup  test  at 
a  random  time  on  each  poultry  slaughter 
line.  These  times  are  preselected  by  the 
establishment  and  available  to  the 
inspector  prior  to  the  start  of  the  shift/ 
day's  operation.  All  10  samples  of  the 
subgroup  shall  be  collected  at  the 
random  time. 

(3)  Record  the  test  results.  If  the 
subgroup  total  is  tolerance  or  below, 
conduct  the  next  randomly  scheduled 
subgroup  test. 

(B)  Inspector  actions.  The  inspector 
shaU: 

(1)  Select  random  times  for 
monitoring  subgroup  tests  for  each  half- 
shift  on  the  evisceration  line.  In 
establishments  that  have  multiple 
evisceration  lines  on  a  production  shift, 
monitor  all  hnes  of  product  at  the 
random  times. 

(2)  Collect  the  subgroup  samples  to  be 
monitored  at  preselected  times.  All  10 
samples  of  the  subgroup  shall  be 
collected  at  the  random  time  selected. 

(3)  Conduct  the  10-bird  monitoring 
subgroup  test.  Record  the  test  results.  If 
the  subgroup  total  is  tolerance  or  below, 
conduct  the  next  randomly  scheduled 
subgroup  test. 

(ii)  Actions  to  be  taken  with  rising 
CUSUM.  If  the  establishment  or 


inspection  subgroup  test  result  is  above 
tolerance,  the  process  is  judged  to  be 
under  questionable  process  control. 

(A)  Establishment  actions.  The 
establishment  shall: 

{!)  Immediately  notiiy  the  inspector 
in  charge  and  the  production  supervisor 
responsible  for  the  affected  evisceration 
line. 

(2)  Take  specific  process  corrective 
actions  for  each  FPS  category  with 
nonconformances  to  prevent  the  process 
from  yielding  product  requiring  rework. 
These  actions  are  recorded  on  the  FPS 
form. 

[3]  Suspend  random  time  FPS  testing. 
Conduct  additional  subgroup  tests  a 
minimum  of  15  and  a  maximum  of  30 
minutes  apart  at  the  reinspection  station 
to  determine  the  adequacy  of  process 
corrective  actions.  Include  the  test 
results  in  the  CUSUM.  If  the  testing 
results  in  an  additional  subgroup  total 
exceeding  tolerance  or  CUSUM  equals 
or  exceeds  the  action  number,  identify 
subsequent  product  for  rework  and 
follow  procedures  for  process  out  of 
control. 

[4]  If  two  consecutive  additional 
subgroup  tests  a  minimum  of  15  and  a 
maximum  of  30  minutes  apart 
demonstrate  process  control  ydth 
subgroup  totals  equal  to  or  less  than 
tolerance,  but  they  do  not  cause  CUSUM 
to  fall  to  the  start  line  or  below,  reset 
CUSUM  at  the  start  number. 

(5)  Resiune  random  time  subgroup 
testing  as  set  forth  in  actions  to  be  taken 
when  the  process  is  in  control. 

(B)  Inspector  actions.  The  inspector 
shall  monitor  product  and  the 
effectiveness  of  process  corrective 
actions  by  making  spot-check 
observations  to  ensure  that  all  program 
requirements  are  met. 

(iii)  Actions  to  be  taken  when  the 
CUSUM  reaches  the  action  number.  If 
the  subgroup  test  results  in  CUSUM 
equal  to  or  exceeding  the  action 
number,  or  results  in  a  rising  CUSUM 
and  a  subsequent  subgroup  test  above 
tolerance,  the  process  is  judged  not  in 
control. 

(A)  Establishment  actions.  The 
estabhshment  shall: 

(1)  Identify  subsequent  product  for 
rework. 

(2)  Immediately  notify  the  inspector 
in  charge  and  production  supervisor 
responsible  for  the  affected  evisceration 
line. 

(3)  Take  specific  process  corrective 
actions  for  each  FPS  category  with 
nonconformances  to  regain  process 
control  and  minimize  rework.  These 
actions  shall  be  recorded  on  the  FPS 
form. 

[4]  Suspend  random  time  testing. 
Conduct  additional  subgroup  tests  at  the 
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inspection  subgroup  test  result  is  above 
tolerance,  the  process  is  judged  to  be 
under  questionable  process  control. 

(A)  Establishment  actions.  The 
establishment  shall: 

(1)  Immediately  notify  the  inspector 
in  charge  and  the  production  supervisor 
responsible  for  the  affected  evisceration 
line. 

(2)  Take  specific  process  corrective 
actions  for  each  FPS  category  with 
nonconformances  to  prevent  the  process 
from  yielding  product  requiring  rework. 
These  actions  are  recorded  on  die  FPS 
form. 

(3)  Suspend  random  time  FPS  testing. 
Conduct  additional  subgroup  tests  a 
minimum  of  15  and  a  maximum  of  30 
minutes  apart  at  the  reinspection  station 
to  determine  the  adequacy  of  process 
corrective  actions.  Include  the  test 
results  in  the  CUSUM.  If  the  testing 
results  in  an  additional  subgroup  total 
exceeding  tolerance  or  CUSUM  equals 
or  exceeds  the  action  number,  identify 
subsequent  product  for  rework  and 
follow  procedures  for  process  out  of 
control. 

(■<)  If  two  consecutive  additional 
subgroup  tests  a  minimum  of  15  and  a 
maximum  of  30  minutes  apart 
demonstrate  process  control  with 
subgroup  totals  equal  to  or  less  than 
tolerance,  but  they  do  not  cause  CUSUM 
to  fall  to  the  start  line  or  below,  reset 
CUSLTM  at  the  start  number. 

(5)  Resume  random  time  subgroup 
testing  as  set  forth  in  actions  to  be  taken 
when  the  process  is  in  control. 

(B)  Inspector  actions.  The  inspector 
shall  monitor  product  and  the 
effectiveness  of  process  corrective 
actions  by  making  spot-check 
observations  to  ensure  that  all  program 
requirements  are  met. 

fiii)  Actions  to  be  taken  when  the 
CUSUM  reaches  the  action  number.  If 
the  subgroup  test  results  in  CUSUM 
equal  to  or  exceeding  the  action 
number,  or  results  in  a  rising  CUSUM 
and  a  subsequent  subgroup  test  above 
tolerance,  the  process  is  judged  not  in 
control. 

(A)  Establishment  actions.  The 
estabUshment  shall: 

(J)  Identify  subsequent  product  for 
rework. 

(2)  Immediately  notify  the  inspector 
in  charge  and  production  supervisor 
responsible  for  the  affected  evisceration 
line. 

(3)  Take  specific  process  corrective 
actions  for  each  FPS  category  with 
nonconformances  to  regain  process 
control  and  minimize  rework.  These 
actions  shall  be  recorded  on  the  FPS 
form. 

[4]  Suspend  random  time  testing. 
Conduct  additional  subgroup  tests  at  the 


reinspection  station  to  determine  the 
adequacy  of  process  corrective  actions. 
Include  the  test  results  in  the  CUSUM. 

(5)  After  two  consecutive  subgroup 
tests  at  least  30  minutes  apart  result  in 
subgroup  totals  equal  to  or  less  than 
tolerance,  identify  product  that  will 
mark  the  end  of  the  rework  action. 

(6)  If  two  consecutive  additional 
subgroup  tests  demonstrate  process 
control  with  subgroup  totals  equal  to  or 
less  than  tolerance,  but  they  do  not 
cause  CUSUM  to  fall  to  the  start  hne  or 
below,  reset  CUSUM  at  the  start 
number. 

(7)  Resume  random  time  subgroup 
testing  as  set  forth  in  actions  to  be  taken 
when  the  process  is  in  control. 

(B)  Inspector  action.  The  inspector 
shall  monitor  product  and  the 
effectiveness  of  process  corrective 
actions  by  making  spot-check 
observations  to  ensure  that  all  program 
requirements  are  met. 

(iv)  Off-line  rework  of  product.  (A) 
When  the  product  has  been  identified  as 
having  been  produced  when  the  process 
was  not  in  control,  off-line  product 
corrective  actions  must  take  place.  All 
corrective  actions  such  as  identifying 
affected  product,  segregating  product, 
and  maintaining  control  through  rework 
actions  are  the  estabUshment's 
responsibility. 

(B)  The  inspector  shall  spot  check  the 
establishment's  identification, 
segregation,  and  control  of  reworked 
product  to  ensure  that  program 
requirements  are  met.  If  the 
establishment  fails  in  its 
responsibilities,  the  inspector  shall 
identify,  segregate,  and  retain  affected 
product  to  prevent  adulterated  product 
from  reaching  consumers. 

(C)  Reworked  product  must  be  tested 
by  the  establishment  with  a  randomly 
selected  subgroup  test  of  the 
accumulated  reworked  lot.  Before 
product  is  released,  the  subgroup  test 
must  be  less  than  or  equal  to  tolerance. 
If  the  subgroup  test  of  the  reworked  lot 
exceeds  tolerance,  the  lot  must  be 
reworked  again  before  another  subgroup 
test  is  selected.  The  following  actions 
are  required. 

[1]  Establishment  actions.  The 
establishment  shall: 

(/)  Select  the  10-bird  subgroup  from 
throughout  the  lot  only  after  the  total  lot 
has  been  reworked. 

[ii]  Conduct  the  10-bird  test. 

Uii)  Release  the  lot  if  the  subgroup  test 
is  less  than  or  equal  to  tolerance. 

(iV)  Identify  and  control  the  lot  to  be 
reworked  again  if  the  subgroup  again 
exceeds  tolerance. 

(2)  Inspector  actions.  The  inspector 
shall  spot  check  the  rework  procedure 
and  testing  to  ensure  that  establishment 


monitoring  and  production  meet  the 
requirements  of  the  program. 

(3)  Trimmable  Lesion/Condition 
Testing  and  Actions.  The  trimmable 
lesion/condition  test  is  designed  to 
monitor  the  establishment's  ability  to 
remove  tnmmable  lesions  and 
conditions  from  inspected  and  passed 
carcasses.  The  trimmable  lesions  and 
conditions  in  this  category  include,  but 
are  not  limited  to,  the  definition  of 
trimmable  lesion/condition 
nonconformances  (see  Table  1).  A  300- 
bird  test  is  conducted  on-line  at  the 
reinspection  collection  site  at  the  end  of 
the  slaughter  process.  The  test  follows 
the  same  random  schedule  seleatd  for 
FPS  category  testing  and  is  conducted 
immediately  following  the  FPS  10-bird 
test.  Zero  tolerance  for  trimmable 
lesion/condition  nonconformances  is 
met  through  testing  and  actions 
independent  of  the  other  FPS 
nonconformance  categories.  Trimmable 
lesions  and  conditions  detected  on 
carcasses  through  the  FPS  10-bird  test 
are  removed  before  carcasses  are 
returned  to  product  flow.  All  product 
identified  through  the  300-bird  on-line 
test  as  having  trimmable  lesions  or 
conditions  is  retained,  reworked,  and 
retested  before  proceeding  into 
commerce. 

(i)  Actions  to  be  taken  when  the 
process  is  in  control.  When  no 
trimmable  lesions  or  conditions  are 
found  on  the  300-bird  on-line  test,  the 
process  is  judged  in  control. 

(A)  Establishment  actions.  The 
establishment  shall: 

(1)  Randomly  select  and  record 
subgroup  sampling  times  for  each 
production  unit  of  time  before  product 
reaches  the  reinspection  station  on  each 
production  Une.  In  no  case  shall  a  test 
represent  more  than  1  hour  of 
production. 

(2)  Conduct  300-bird  on-line  test  at 
random  selected  time  on  each  poultry 
slaughter  line.  Record  the  test  results.  If 
no  trimmable  lesion/condition  is 
detected,  continue  the  random 
scheduled  time  300-bird  on-line  testing. 

(B)  Inspector  actions.  The  inspector 
shall: 

[1)  Select  random  times  for  300-bird 
on-line  tests  for  a  minimum  of  each 
half-shift  on  each  evisceration  line.  In 
estabUshments  that  have  multiple 
evisceration  lines  on  a  production  shift, 
monitor  all  lines  of  product  at  the 
random  times. 

(2)  Conduct  the  300-bird  on-line  test 
at  random  selected  time  on  each  poultry 
slaughter  line.  Record  the  test  results.  If 
no  trimmable  lesion/condition  is 
detected,  conduct  the  next  300-bird  on- 
line test  at  random  scheduled  time. 
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35656 


Bral  Register  /  Vol.  59,  No.  133  /  Wednesday,  July  13,  1994  /  Proposed  Rules 


Federal  Register  /  Vol. 


[3)  If  either  establishment  or 
inspection  monitor  ng  finds  a  trimmable 
lesion/condition  di  ring  a  300-bird  on- 
line test,  the  proces  5  is  judged  out  of 
control. 

(ii)  Actions  to  be  aken  when  f/ie 
process  is  out  ofco,  rtrol.  When  any 
trimmable  lesions  c  r  conditions  are 
found  on  the  300-bi  rd  on-line  test,  the 
process  is  iudeed  oi  it  of  control. 

(A)  Estaolishmen  actions.  The 
establi.shment  shall 

(1)  Immediately  i  lentify  subsequent 
product  for  rework. 

[2]  Immediately  r  otify  the  inspector 
in  charge  of  trimma  )le  lesion/condition. 

(3)  Rricord  speciS :  process  corrective 
actions  taken  for  th(  i  trimmable  lesion/ 
condition  category  ( in  the  test  sheet. 

[4]  Suspend  randi  >m  time  testing  for 
the  trimmable  lesioi  i/condition 
category. 

(5)  Conduct  addit  oiial  300-bird  on- 
line tests  after  the  fi  nal  wash  to 
determine  the  adeqi  lacy  of  process 
corrective  actions. 

(6)  After  a  300-bii  d  on-line  test  is  free 
of  any  trimmable  le;  ion/condition: 

(/)  Identify  produi  1  that  will  mark  the 
end  of  the  rework  a<  lion. 

[ii]  Resume  rando  m  time  300-bird  on- 
line testing  as  set  fo  th  in  actions  to  be 
taken  when  the  pro<  ess  is  in  control. 

(B)  Inspector  acti(  ins.  The  inspector 
shall  monitor  produ  ct  and  the 
effectiveness  of  pro<  ess  corrective 
actions  by  making  s  )ot-check 
observations  to  ensi  re  that  all  program 
requirements  are  m«  t. 

(iii)  Off-line  rewoi  k  of  product.  (A) 
When  the  product  has  been  identified  as 
having  been  produc  ;d  when  the  process 
was  not  in  control,  <  ff-line  product 
corrective  actions  m  ust  take  place.  All 
corrective  actions  si  ch  as  identifving- 
affected  product,  sej  regating  product, 
and  maintaining  coi  trol  through  rework 
actions  are  the  estah  ishment's 
responsibility. 

(B)  The  inspector  shall  spot  check  the 
(^tablishment's  ider  tification, 
segregaU'on,  and  cor  trol  of  reworked 
product  to  ensure  th  it  program 
requirements  are  me  t.  If  the 
establishment  fciils  i  i  its 
responsibilities,  the  inspector  shall 
identify,  segregate,  a  nd  retain  affected 
product  to  prevent  a  dulterated  product 
from  reaching  consu  ners. 

(C)  Reworked  pro<  uct  must  be  tested 
by  the  establishmen'  with  a  randomly 
selected  subgroup  te  st  of  the 
acciunulated  rework  ed  lot.  Before 
product  is  released,  he  subgroup  test 
must  be  free  of  any  t  "immable  lesion/ 
condition.  If  the  sub  ^up  test  of  the 
reworked  lot  detects  a  trimmable  lesion/ 
condition,  the  lot  must  be  reworked 
again  before  another  subgroup  test  is 


conducted.  The  following  actions  are 
required. 

(1)  Establishment  actions.  The 
establishment  shall: 

(i)  Select  a  subgroup  sample  from 
throughout  the  lot  only  after  the  total  lot 
has  been  reworked. 

Ui)  Conduct  the  rework  subgroup  test. 

{Hi)  Release  the  lot  if  no  trimmable 
lesion/condition  is  found  in  the 
reworked  lot. 

(iV)  Identify  and  control  the  lot  to  be 
reworked  again  if  any  trimmable  lesion/ 
condition  is  found  in  the  reworked  lot. 

(2)  Inspector  actions.  The  inspector 
shall  monitor  product  and  the 
effectiveness  of  process  coiTective 
actions  by  making  spot-check 
observations  to  ensiue  that  all  program 
requirements  are  met. 

Table  1 — Finished  Product  Standards 
Definitions  of  Nonconformances 

1     Bruises  >'/y' 

— Blood  clumps  or  clots  in  the 
superficial  layers  of  tissue,  skin, 
muscle  or  loose  subcutaneous  tissue 
may  be  slit  and  the  blood  completely 
washed  out.  When  the  bruise  extends 
into  the  deeper  layers  of  muscle,  the 
affected  tissue  must  be  removed.  Very 
small  bruises  less  than  V2"  (dime  size) 
and  areas  showing  only  slight 
reddening  need  not  be  counted  as 
defects. 

— Black/green  bruises  are  bruises  that 
have  changed  from  red  to  a  black/blue 
or  green  color  due  to  age. 

— Factor  is  one. 

— A  maximum  of  three  incidents  per 
carcass. 

Breast  Blister 

— Inflammatory  tissue,  fluid,  or  pus 
between  the  skin  and  keel  must  be 
trimmed  if  membrane  "slips"  or  if 
firm  nodule  is  greater  than  V2"  in 
diameter  (dime  size). 

— Factor  is  one. 

— A  maximum  of  one  incident  per 
carcass. 

Sores,  Scabs,  Etc. 

— Any  defects  such  as  sores,  abscesses, 

scabs,  wounds,  dermatitis. 
— Factor  is  one. 
— A  maximum  of  three  incidents  per 

carcass. 

Untrimmed  Short  Hocks 

— Factor  is  one. 

— A  maximum  of  two  incidents  per 
carcass. 

2    Hair  >W  26  or  more 

— Hair  which  is  one-fourth  inch  long  or 
longer  measured  from  the  top  of  the 
follicle  to  the  end  of  the  hair.  26  or 
more  hairs  equal  one  incident. 


— Factor  is  one. 

— A  maximum  of  one  incident  per 
carcass. 

Feathers  and/or  Pinfeathers 

— Attached  feathers  or  protruding 
pinfeathers.  Scored  1  to  5  per  carcass 
as  one  incident,  5  to  10  per  carcass  as 
two  incidents,  and  11  or  more  as  three 
incidents. 

— Factor  is  one. 

— A  maximum  of  three  incidents  per 
carcass. 

Long  Shank — Both  Condyles  Covered 

— Factor  is  one. 

— A  maximum  of  two  incidents  per 
.  carcass. 

3  Compound  Fracture 

— Any  bone  fracture  (i.e.,  leg,  wing,  or 
wingtip)  that  has  caused  an  opening 
through  the  skin.  May  be 
accompanied  with  a  bruise,  but  not 
always.  C)o  not  count  the  bruise  in 
line  3  if  it  is  associated  writh  the  -    . 
compound  fracture. 

— Factor  is  one. 

— A  maximum  of  three  incidents  per 
carcass. 

Note:  Bruises  not  associated  with  the 
fracture  should  be  recorded  in  the 
appropriate  lines. 

External  Mutilation 

— Mutilation  to  the  skin  and/or  muscle 
that  is  caused  by  the  slaughter, 
dressing,  or  eviscerating  processes. 
Skinned  elbows  (bucked  wings)  do 
not  require  trim  unless  affected  wing 
joint  capsule  is  also  opened. 

— Factor  is  one. 

— A  maximum  of  three  incidents  per 
carcass. 

4  Oil  Glands  Remnant  or  Whole 

— Recognizable  fragment(s)  up  to  a 
whole  of  one  or  both  oil  glands  equals 
one  incident. 

— Factor  is  one. 

— Maximum  of  one  incident  per  carcass. 

5  Intestine 

— Any  identifiable  portion  of  the 
terminal  portion  of  the  intestinal  tract 
with  a  lumen  (closed  circle)  present, 
or  split  piece  of  intestine  large  enough 
to  be  closed  to  form  a  lumen. 

— Factor  is  one. 

— A  maximum  of  one  incident  per 
carcass. 

Cloaca 

— Any  identifiable  portion  of  the 

terminal  portion  of  the  intestinal  tract 
with  mucosal  lining. 

— Factor  is  one. 

— A  maximum  of  one  incident  per 
carcass. 


Bursa  of  Fabricius 

— A  whole  rosebud,  or  identifiable 
portion  with  two  or  more  mucosal 
folds. 

— Factor  is  one. 

— A  maximum  of  orie  incident  per 
carcass. 

6  Lung 

— Any  portion  of  a  lung  equals  one 

incident. 
— Factor  is  one. 
— A  maximum  of  one  incident  per 

carcass. 

7  Esophagus 

— Any  portion  of  the  esophagus  with 
identifiable  mucosal  lining. 

— Factor  is  one. 
-  — ^A  maximum  of  one  incident  per 
carcass. 

Crop  I 

— Any  portion  of  the  crop  that  includes 
the  mucosal  lining  or  any  complete 
crop. 

— Factor  is  one. 

— A  maximum  of  one  incident  per 
carcass. 

Trachea 

— Identifiable  portion  of  trachea. 
— ^Factor  is  one. 

— A  maximum  of  one  incident  per 
carcass. 

6    Extraneous  Material 

— Include  any  specks,  tiny  smears,  or 
stains  of  material  that  measure  Vie"  or 
less  in  the  greatest  dimension. 

Examples:  Ingesta,  unattached  feathers, 
grease,  and  bile  remnants,  and/or  whole  gall 
bladder  or  spleen,  embryonic  yolk,  etc. 

— Factor  is  one. 

—1  to  5  =  1  defect:  6  to  10  =  2  defects; 
11  or  more  =  3  defects.  A  maximum 
of  three  incidents  per  carcass. 

Extraneous  Material  >V'i6" 

-^The  same  material  as  Extraneous 
material  <^Ae"  but  measuring  >  Vie"  in 
the  longest  dimension. 

— Any  occurrence  equals  one  incident. 

— Factor  is  one. 

— A  maximum  of  three  incidents  per 
carcass.  t 

9    Trimmable  Lesions/Condition 

— A  trimmable  tiunor  or  identifiable 

portion  of  a  tumor  on  any  part  of  the 

carcass. 
— ^Trimmable  synovitis/airsacculitiis 

(saddle/frog)  lesions  that  have  not 

been  removed. 
— Lesion/condition  subject  to  removal 

following  an  approved  cleanout 

process. 

Examples:  Salpingitis,  nephritis,  spleen,  or 
liver  conditions  requiring  removal  of  the 
kidneys. 


Federal  Register  /  Vol.  59.  No.  133  /  Wednesday,  July  13:  1994  /  Proposed  Rules  35657 


Bursa  of  Fabricius 

— A  whole  rosebud,  or  identifiable 
portion  with  two  or  more  mucosal 
folds. 

— Factor  is  one. 

— A  maximum  of  one  incident  per 
carcass.  . 

6  Lung 

— Any  portion  of  a  lung  equals  one 

incident. 
— Factor  is  one. 
— A  maximum  of  one  incident  per 

carcass. 

7  Esophagus 

— Any  portion  of  the  esophagus  with 
identiHable  mucosal  lining. 

— Factor  is  one. 
,  — A  maximum  of  one  incident  per 
carcass. 

Crop  I 

—Any  portion  of  the  crop  that  includes 
the  mucosal  lining  or  any  complete 
crop. 

— Factor  is  one. 

— A  maximum  of  one  incident  per 
carcass. 

Trachea 

— Identifiable  portion  of  trachea. 
— Factor  is  one. 

— A  maximum  of  one  incident  per 
carcass. 

8  Extraneous  Materia] 

— Include  any  specks,  tiny  smears,  or 
stains  of  material  that  measure  Vie"  or 
less  in  the  greatest  dimension. 

Examples:  Ingesta,  unattached  feathers, 
grease,  and  bile  remnants,  and/or  whole  gal! 
bladder  or  spleen,  embryonic  yolk.  etc. 

— Factor  is  one. 

—1  to  5  =  1  defect;  6  to  10  =  2  defects; 
11  or  more  =  3  defects.  A  maximum 
of  three  incidents  per  carcass. 

Extraneous  Material  >V'i6" 

-^The  same  material  as  Extraneous 
material  <^Aa"  but  measuring  > Vis"  in 
the  longest  dimension. 

— Any  occurrence  equals  one  incident. 

— Factor  is  one. 

— A  maximum  of  three  incidents  per 
carcass.  i 

9  Trimmable  Lesions/Condition 

— A  trimmable  tiunor  or  identifiable 

portion  of  a  tumor  on  any  part  of  the 

carcass. 
— Trimmable  synovitis/airsaoculitis 

(saddle/frog)  lesions  that  have  not 

been  removed. 
— Lesion/condition  subject  to  removal 

following  an  approved  cleanout 

process. 

Examples:  Salpingitis,  nephritis,  spleen,  or 
liver  conditions  requiring  removal  of  the 
kidneys. 


— ^All  kidneys  from  mature  poultry. 

Note:  All  establishments  shall  develop  and 
maintain  a  permanent  marking  system  that 
identifies  carcasses  with  removable  lesions/ 
conditions  on  the  inside  surfaces.  When 
removable  lesions/conditions  are  identified 
inside  the  carcass  by  the  establishment 
sorter,  the  sorter  will  apply  the  permanent 
mark.  When  removable  inside  lesions/ 
conditions  are  found  on  a  subgroup  sample 
without  the  permanent  mark,  the  error  is  not 
recorded.  The  affected  carcass(es)  will  be 
hung  back  for  IIC  disposition  and  corrective 
action. 

Table  2— Finished  Product  Standards 
Limits 


Tolerance  number  (T) 25 

Action  number lo 

Start  number  5 

(i)  Partial  quality  control  program.  (1 ) 
Any  owner  or  operator  of  an  official 
establishment  preparing  poultry 
products  who  wishes  to  operate  under 
an  approved  PC^  program  must  submit 
to  the  Administrator  a  partial  quality 
control  program  designed  to  assure  that 
poultry  is  wholesome  and  properly 
prepared  and  shall  request  a 
determination  as  to  whether  or  not  that 
program  is  adequate  to  result  in  product 
being  in  compliance  with  the 
requirements  of  the  Act  and  therefore 
qualify  for  the  higher  inspection  rates 
specified  in  §381.67. 

(2)  The  approved  quality  control 
program  for  the  establishment  shall 
include  control  points  on  the  line, 
which  shall  be  monitored  by  the 
inspector. 

(3)  EstabUshment  quality  control 
employees  shall  operate  the  poultry 
carcass  on-line  quality  control  program 
and  shall  make  immediately  available  to 
inspection  persormel  any  and  all  data 
collected  and  maintained  under  the 
approved  partial  quality  control 
program. 

(4)  An  inspector  shall  monitor  the 
establishment's  application  of  the 
poultry  carcass  on-line  quality  control 
program  and  shall  take  corrective  action 
when  he  or  she  determines  that  the 
establishment  has  failed  to  maintain  or 
correct  its  process  as  described  in  the 
approved  quality  control  program. 

(5)  The  application,  evaluation,  and 
termination  procedures  for  a  PQC 
program  are  prescribed  in  §  381.145.  If 
approval  of  the  PQC  program  has  been 
terminated  in  accordance  with  the 
provisions  of  §  381.145(g),  an 
application  and  request  for  approval  of 
the  same  or  modified  quality  control 
program  will  not  be  evaluated  by  the 
Administrator  for  at  least  2  months  imm 
the  termination  date.  In  order  for  the 
Department  to  provide  the  Federal 


inspection  required  under  the  Act,  ar 
establishment  whose  PQC  program  has 
been  terminated  will  be  allowed  to 
continue  operating  at  maximum 
inspection  rates  for  establishments 
without  PQC  programs  as  prescribed  in 
§  381.67,  provided  all  requirements  of 
the  Act  and  regulations  thereunder  are 
met. 

7.  Section  381.91  would  be  amended 
by  revising  the  last  sentence  of 
paragraph  (b)(1),  by  redesignating 
paragraph  (b)(2)  as  paragraph  (b)(3).  and 
by  adding  a  new  paragraph  (b)(2)  to  read 
as  follows: 

§  381 .91    Contamination. 

«         »         »         *        • 

(b)(1)*  •  •  All  visible  specks  of 
contamination  must  be  removed,  and,  if 
the  inner  surfaces  are  reprocessed  other 
than  solely  by  trimming,  all  surfaces  of 
the  carcass  shall  be  treated  with 
chlorinated  water  containing  20  ppm 
available  chlorine  or  with  any 
compound  that  is  approved  for  poultry 
processing  by  the  Food  and  Drug 
Administration  and  listed  in  title  21  of 
the  Code  of  Federal  Regulations,  chapter 

(2)  When  reprocessing  carcasses,  the 
establishment  shall: 

(i)  Identify  all  reprocessed  carcasses 
by  lot  in  a  manner  acceptable  to  the 
inspector  in  charge, 

(ii)  Return  each  reprocessed  lot  to  the 
processing  line  at  a  location  after  viscera 
harvest  and  before  the  on-line/ofT-Iine 
carcass  inspector  for  reinspection,  and 

(iii)  Comply  with  the  general  chilling 
time  and  temperature  requirements 
prescribed  in  §  381.66(b)(2). 
•        •        •        •        • 

Done  at  Washington,  E>C,  on  July  7. 1994. 
Patricia  A.  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Service. 

(PR  Doc.  94-16817  Filed  7-11-94;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16CFRCh.ll 

Stranguiatjon  Hazards  Associated  With 
Crib  Toys;  Withdrawal  of  Advance 
Notice  of  Proposed  Rulemaking 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Withdrawal  of  advance  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  has  decided  to  terminate  a 
proceeding  for  the  development  of 
requirements  to  address  strangulation 
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hazards  to  children  associated  with  crib 
toys.'  The  Commission  began  this 
proceeding  by  publ  cation  of  an  advance 
notice  of  proposed  iilemaking  (ANPR) 
onOctoberig,  199( . 

On  October  26,  V 193,  the  Commission 
voted  to  terminate  mis  proceeding  and 
to  withdraw  the  Ah  PR  published  in 
1990.  The  Commiss  ion  took  this  action 
after  considering  w  itten  comments 
^^ceived  in  responss  to  the  ANPR  and 
correspondence  cor  earning  this 
proceeding;  inform!  tion  about 
strangulation  deathi  i  and  injuries  to 
children  from  January,  1973,  through 
February,  1993;  annual  sales  of  crib  toys 
and  the  number  of  c  rib  toys  currently  in 
use;  the  potential  ef  ectiveness  of 
labeling  and  other  r  landatory 
requirements  to  red  ice  strangulation 
deaths  and  injuries  o  children 
associated  with  crib  toys;  other  written 
materials  prepared  i  ly  (he  Commission 
staff;  an  oral  briefin  ;  presented  by  the 
Commission  staff;  a  id  other 
information. 

The  Commission  ;oncluded  that 
evidence  is  not  avai  able  at  this  time  to 
demonstrate  that  cri  3  toys  present  an 
unreasonable  risk  o;  strangulation  death 
or  injury  to  children.  The  Commission 
also  concluded  that  such  evidence 
would  not  likely  be  developed  if  the 
proceeding  were  coi  itinued. 
FOR  FURTHER  INFORMjUTION  CONTACT: 


Celestine  M.  Trainoi 


Epidemiology,  Conslimer  Product  Safety 
Commission,  Washi  igton,  DC  20207; 
telephone;  (301)  504-0468 

SUPPLEMENTARY  INFOPMATION: 

A.  Background 

In  1990,  the  Comiidssion 
petition  which  requi  isted 
rule  to  address  risks 
deaths  and  injuries 
associated  with 
crih  mobiles  (1).^ 
term  "crib  toy"  to  d«  scribe 
toys  which  are  intenped 
across  a  crib  or  play 
the  side  of  a  crib  or 
are  intended  to  be 
infants.  "Crib  mobil4s 
articles  which  are 
above  a  crib  or  play 
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'  The  Commission 
notice  by  a  2-1  vote,  with 
dissenting.  A  copy  of 
statement  is  available  upoi 
of  the  Secretary,  Consume 
Commission.  Washington 
1301)504-0800. 

^Numbers  in  parenthes*  i 
documents  listed  in  Bibli 
notice.  Requests  for  inspec  :i 
documents  should  be  mad  i 
Public  Reading  Room,  433  I 
Bethesda.  Maryland,  room 
Office  of  the  Secrctarv  at 


IMI 


Directorate  for 


granted  a 
issuance  of  a 
of  strangulation 
children 
cert^n  crib  toys  and 
petition  used  the 
a  variety  of 
to  be  stnmg 
jen  or  attached  to 
1  lay  pen  and  which 
m  mipulated  by 

are  decorative 
designed  to  hang 
)en,  but  are  not 


apprc  ved  p abiicalion  of  this 
i^hairman  Ann  Brown 
Cbaifman  Brown's  separate 
request  from  the  Office 
Pnxinct  Safety 
DC  20207;  telephone 


identify  reference 
io  (raphy  at  the  end  of  this 
.ion  of  any  of  these 
at  the  Commission's 
East  West  Highway. 
419,  or  by  calling  the 
(:  01)  492-0800. 


intended  to  be  touched  or  manipulated 
by  infants.  The  petition  requested 
issuance  of  a  rule  to: 

•  Require  that  a  crib  g3mri  or  similar 
manipulative  toy  intended  to  be  strung 
across  the  top  of  a  crib  must  have  a  rigid 
horizontal  suspension  member 
attachable  at  or  above  the  height  of  the 
crib  side  rails  with  no  vertical 
protrusions; 

•  Prohibit  any  crib  toy  from  having 
any  protrusions  which  can  catch 
clothing  or  any  other  item  worn  by  an 
infant; 

•  Limit  the  length  of  any  vertical 
string  on  any  crib  toy  to  six  inches; 

•  Prohibit  on  any  crib  toy  any  cords 
or  other  components  which  form  a 
perimeter  greater  than  14  inches; 

•  Prohibit  on  any  crib  toy  any  pull 
ring  attached  to  a  cord; 

•  Ban  any  crib  mobile  that  can  be 
located  within  reach  of  an  infant  who  is 
not  capable  of  pushing  up  on  his  or  her 
hands  and  knees  inside  a  crib; 

•  Require  labeling  and  instructions 
for  various  crib  toys  and  crib  mobiles  to 
warn  of  strangulation  hazards  associated 
with  those  products. 

On  October  19, 1990,  the  Commission 
published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  in  the 
Federal  Register  (55  FR  42402)  under 
the  Federal  Hazardous  Substances  Act 
(FHSA)  (15  U.S.C.  1261  et  seq.)  to  begin 
a  proceeding  to  develop  the  rule 
requested  by  the  petition  (2). 

B.  Statutory  Authority 

Section  2(f)l(D)  of  the  FHSA  (15 
U.S.C.  1261(f)l(D))  defines  the  term 
"hazardous  substance"  to  include 
"[ajny  toy  or  other  article  intended  for 
use  by  children"  which  the  Commission 
determines  by  regulation  to  present  a 
"mechanical  hazard."  Section  2(s)  of  the 
FHSA  (15  U.S.C.  1261(s))  provides  that 
a  toy  or  children's  article  may  be 
determined  to  present  a 

mechanical  hazard  if,  in  normal  use  or  *  *  • 
i^asonably  foreseeable  •   •  •  abuse,  its 
design  or  manufacture  presents  an 
unreasonable  risk  of  personal  injury  *  •   * 
from  *  •  *  points  or  other  protrusions, 
*   *  *  openings,  or  closures,  *  •  *  or  *  *   * 
because  of  any  other  aspect  of  the  article's 
design  or  manufacture. 

The  Commission  may  make  a 
determination  that  a  toy  or  children's 
article  presents  a  mechanical  hazard  by 
issuance  of  a  regulation  in  accordance 
with  provisions  of  sections  3(e)  through 
(i)  of  the  FHSA  (15  U.S.C.  1262(e)-{i)). 
A  toy  or  children's  article  which  is  the 
subject  of  a  rule  issued  in  accordance 
with  provisions  of  sections  3(e)  through 
(i)  and  which  fails  to  comply  with  all 
roquirements  of  such  a  rule  is  a  "banned 
hazardous  substance"  as  that  term  is 


defined  by  section  2(q)fl)(A)  of  the 
FHSA  (15  U.S.C.  1261(q)(l)(A)).  The 
introduction  into  interstate  commerce  of 
a  banned  hazardous  substance  is 
prohibited  by  section  4  of  the  FHSA  (15 
U.S.C.  1263). 

Section  3(f)  of  the  FHSA  (15  U.S.C. 
1262(f))  requires  publication  of  an 
ANPR  to  begin  a  proceeding  for 
issuance  of  a  rule  in  accordance  with 
sections  3(e)  through  (i)  to  make  a 
determination  that  a  toy  or  children's 
article  presents  a  "mechanical  hazard." 
Section  3(f)  also  sets  forth  requirements 
for  the  content  of  the  ANPR. 

In  accordance  with  section  3(f)  of  the 
FHSA,  the  ANPR  for  crib  toys  identified 
the  products  and  the  risk  of  injury 
which  are  the  subject  of  the  rulemaking 
proceeding,  and  set  forth  the  regulatory 
options  under  consideration  by  the 
Commission.  The  ANPR  stated  that  thp 
Commission  was  considering  issuance 
of  any  or  all  of  the  requirements 
requested  by  the  petition.  The  ANPR 
also  summarized  provisions  applicable 
to  crib  toys  in  a  voluntary  standard 
published  by  ASTM  (formerly  the 
American  Society  for  Testing  and 
Materials),  designated  F963-86, 
Standard  Consumer  Safety  Specification 
for  Toy  Safety.  In  addition,  the  ANPR 
stated  that  the  Commission  was  also 
considering  the  possibility  that  this 
voluntary  standard  could  be  revised  to 
address  additional  hazards  associated 
with  crib  toys,  or  that  a  new  voluntary 
standard  could  be  developed  to  address 
those  hazards  (2). 

As  required  by  section  3(f)  of  the 
FHSA,  the  ANPR  solicited  comments 
from  interested  persons  about  the 
products  and  risk  of  injury  under 
consideration;  invited  interested 
persons  to  submit  an  existing  standard 
as  the  proposed  regulation;  and  invited 
interested  persons  to  submit  a  statement 
of  intention  to  develop  or  modify  a 
voluntary  standard  to  address  risks  of 
strangulation  death  and  injury 
associated  with  crib  toys.  (2)  In  response 
to  the  ANPR,  the  Commission  received 
comments  from  17  organizations  and 
individuals  (3-19).  The  Commission 
also  received  a  joint-communication 
from  six  organizations  concerning  the 
proceeding  for  crib  toys  after  the  close 
of  the  comment  period  for  the  ANPR 
(20). 

On  September  21, 1993,  the 
Commission  staff  transmitted  to  the 
Commissioners  a  briefing  package  of 
information  concerning  the 
development  of  requirements  to  address 
strangulation  hazards  associated  with 
crib  toys  (21).  On  October  22, 1993,  the 
staff  presented  an  oral  briefing  to  the 
Commission  concerning  this 
proceeding. 


C  Action  by  the  Commission 

On  October  26, 1993.  the  Commission 
voted  to  terminate  the  rulemaking 
proceeding  applicable  to  crib  toys  and 
to  withdraw  the  ANPR  published  on 
October  19. 1990. 

To  make  a  determination  that  a 
product  presents  an  "unreasonable  risk 
of  injury"  under  the  FHSA,  the 
Commission  considers: 

•  The  nature  and  severity  of  the  risk 
of  injurj'  associated  with  the  product; 

•  The  potential  of  mandatory 
requirements  for  the  product  to  reduce 
the  firequency  and  severity  of  the  injury; 
and 

•  The  effect  of  mandatory 
requirements  on  the  cost,  utility,  or 
availabihty  of  the  product. 

Additionally,'  section  3(i)  of  the  FHSA 
(15  U.S.C.  1262(i))  provides  that  in 
order  to  issue  a  final  rule  expressing  the 
Commission's  determination  that  a  toy 
presents  a  "mechanical  hazard,"  the 
Commission  must  prepare  a  regulatory 
analysis  which  includes  a  description  of 
potential  benefits  and  potential  costs  of 
the  rule  and  identifies  those  parties 
likely  to  receive  the  benefits  and  to  bear 
the  costs.  Section  3(i)  provides  further 
that  the  Commission  may  not  issue  a 
final  rule  unless  it  makes  a  finding  that 
.  "the  benefits  expected  from  the 
regulation  bear  a  reasonable  relationship 
to  its  costs." 

Applying  the  factors  involved  in  the 
determination  of  an  unreasonable  risk  of 
injury  to  the  information  developed 
during  this  proceeding,  the  Commission 
finds  the  following: 

The  Nature  and  Severity  of  the  Risk  of 
Injury 

The  nature  of  the  risk  of  injury 
associated  with  crib  toys  is 
strangulation  on  the  product. 
Strangulation  injuries  may  result  in 
death  or  permanent  brain  damage.  For 
this  reason,  strangulation  injuries  have 
the  potential  to  be  of  the  utmost 
severity. 

However,  the  likelihood  of  a 
strangulation  incident  involving  a  crib 
toy  is  relatively  small.  During  the  period 
from  January,  1973,  through  February, 
1993,  28  children  died  in  strangulation 
accidents  associated  with  crib  toys,  an 
average  of  three  deaths  every  two  years 
(22).  During  the  same  period,  one  child 
sustained  permanent  brain  damage  from 
a  strangulation  accident  associated  vnth 
a  crib  toy  (22).  At  the  same  time, 
however,  an  estimated  10  to  25  milUon 
crib  toys  were  sold  each  year,  and  an 
estimated  50  million  crib  toys  were  in 
use  on  any  given  date  (23). 
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C.  Action  by  the  Commission 

On  October  26, 1993.  the  Commission 
voted  to  terminate  the  rulemaking 
proceeding  applicable  to  crib  toys  and 
to  withdraw  the  ANPR  pubhshed  on 
October  19. 1990. 

To  make  a  determination  that  a 
product  presents  an  "unreasonable  risk 
of  injury"  under  the  FHSA,  the 
Commission  considers: 

•  The  nature  and  severity  of  the  risk 
of  injurj'  associated  with  the  product: 

•  The  potential  of  mandatory 
requirements  for  the  product  to  reduce 
the  frequency  and  severity  of  the  injur>-; 
and 

•  The  effect  of  mandatory 
requirements  on  the  cost,  utility,  or 
availability  of  the  product. 

Additionally,'  section  3(i)  of  the  FHSA 
(15  U.S.C.  1262(i))  provides  that  in 
order  to  issue  a  final  rule  expressing  the 
Commission's  determination  that  a  toy 
presents  a  "mechanical  hazard,"  the 
Commission  must  prepare  a  regulatory 
analysis  which  includes  a  description  of 
potential  benefits  and  potential  costs  of 
the  rule  and  identifies  those  parties 
likely  to  receive  the  benefits  and  to  bear 
the  costs.  Section  3(i)  provides  further 
that  the  Commission  may  not  issue  a 
final  rule  unless  it  makes  a  finding  that 
.  '"the  benefits  expected  from  the 
regulation  bear  a  reasonable  relationship 
to  its  costs." 

Applying  the  factors  involved  in  the 
determination  of  an  unreasonable  risk  of 
injury  to  the  information  developed 
during  this  proceeding,  the  Commission 
finds  the  following: 

The  Nature  and  Severity  of  the  Risk  of 
Injury 

The  nature  of  the  risk  of  injury 
associated  with  crib  toys  is 
strangulation  on  the  product. 
Strangulation  injuries  may  result  in 
death  or  permanent  brain  damage.  For 
this  reason,  strangulation  injuries  have 
the  potential  to  be  of  the  utmost 
severity. 

However,  the  likelihood  of  a 
strangulation  incident  involving  a  crib 
toy  is  relatively  small.  During  the  period 
from  January,  1973,  through  February, 
1993.  28  children  died  in  strangulation 
accidents  associated  with  crib  toys,  an 
average  of  three  deaths  every  two  years 
(22).  During  the  same  period,  one  child 
sustained  permanent  brain  damage  from 
a  strangulation  accident  associated  with 
a  crib  toy  (22).  At  the  same  time, 
however,  an  estimated  10  to  25  million 
crib  toys  were  sold  each  year,  and  an 
estimated  50  million  crib  toys  were  in 
use  on  any  given  date  (23). 


The  Potential  of  Mandatory 
Requirements  To  Reduce  the  Frequency 
and  Severity  of  the  Risk  of  Injury 

The  information  considered  by  the 
Commission  indicates  that  the  potential 
of  mandatory  requirements  to  reduce 
risks  of  strangulation  death  and  injury 
associated  with  crib  toys  is  limited. 

A  1987  analysis  of  strangulation 
injuries  associated  with  crib  toys 
identified  three  hazard  patterns 
involved  in  32  fatalities.  In  seven  of 
these  fatalities,  an  article  worn  by  the 
child,  such  as  a  bib  or  a  necklace, 
caught  on  a  protrusion  of  a  crib  toy  (24). 
After  publication  of  the  ANPR,  the 
Commission  undertook  additional  work 
to  identify  characteristics  of  hazardous 
protrusions.  However,  the  Commission 
has  not  been  able  to  develop  an 
objective  test  to  distinguish  those 
protrusions  which  present  a 
strangulation  hazard  from  those  which 
do  not  (21.  25). 

Another  hazard  pattern  identified  in 
the  1987  analysis  was  that  of  postural 
strangulation.  In  six  of  the  fatalities 
described  in  that  analysis,  the  child's 
head  and  neck  were  suspended  over  a 
horizontal  cord.  All  but  one  of  these  ' 
cases  involved  crib  gyms.  The  1987 
analysis  recommended  that  the 
horizontal  member  of  a  crib  gym  should 
cotisist  of  a  rigid  structure  rather  than  a 
cord,  and  that  the  design  of  a  crib  gym 
should  not  allow  installation  of  the 
product  below  the  height  of  the  top  rails 
of  the  crib  sides  (24).  These 
recommendations  were  intended  to 
eliminate  the  risk  of  postural 
strangulation  associated  with  a  crib  gym 
left  in  a  crib  occupied  by  a  child  who 
is  able  to  push  up  on  his  or  her  hands 
and  knees  (typically,  a  child,older  than 
five  months  of  age). 

However,  after  consideration  of  more 
recently  developed  information,  the 
Commission  is  concerned  that  a  design 
requirement  for  a  rigid  horizontal 
member  on  a  crib  gym  could  create 
other  risks  of  injury  to  a  child  who  is 
able  to  push  up  on  his  or  her  hands  and 
knees.  If  one  end  of  a  crib  gym  with  a 
rigid  horizontal  member  became 
detached  fi-om  the  side  of  the  crib  and 
rested  on  the  crib  mattress,  the  crib  gym 
might  provide  a  means  by  which  such 
,a  child  could  climb  over  the  side  rail  of 
the  crib  (21).  Additionally,  if  a  crib  gym 
with  a  rigid  horizontal  member  were 
installed  near  the  end  panel  of  a  crib, 
another  risk  of  strangulation  injury 
might  result  if  that  placement  created  an 
opening  which  would  be  large  enough 
to  allow  a  child's  head  to  enter,  but 
which  would  be  too  small  for  the  head 
to  exit  if  turned  to  another  orientation 
(21). 


The  third  hazard  pattern  discussed  in 
the  1987  analysis  of  strangulation 
incidents  associated  with  crib  to}'s 
resulted  when  a  child's  neck  became 
entangled  in  one  or  more  strings  or 
cords  of  a  crib  toy.  Four  of  the  fatafities 
discussed  in  that  analysis  resulted  when 
a  child's  neck  became  entangled  in  two 
or  more  cords  attached  to  a  stuffed  toy 
animal  (24).  A  comment  on  the  ANPR 
fi-om  an  association  of  toy 
manufacturers  observed  that  stuffed 
animal  toys  with  attached  suspension 
cords  are  prohibited  by  the  voluntary 
toy  safety  standard,  and  that  such  toys 
have  not  been  manufactured  for  several 
years  (8).  Two  other  fatalities  discussed 
in  the  1987  analysis  resulted  when  a 
child's  neck  became  entangled  in  a 
single  vertical  cord  which  extended 
from  a  crib  toy  (24).  To  address  that  risk 
of  strangulation,  the  1987  analysis 
recommended  that  the  length  of  any 
vertical  string  attached  to  a  crib  toy 
should  not  exceed  six  inches.  However, 
the  comment  from  the  association  of  toy 
manufacturers  states  that  no  report  of 
any  fatality  resulting  irom  entanglement 
in  a  single  vertical  cord  extending  from 
a  crib  toy  has  been  received  since  1986 
when  the  voluntary  toy  safety  standard 
was  revised  to  restrict  the  length  of  such 
cords  to  less  than  12  inches.  (8) 

The  1987  analysis  of  crib  toy 
strangulation  incidents  also 
recommended  that  crib  mobiles  should 
be  labeled  to  warn  that  the  article 
should  be  kept  out  of  the  reach  of 
infants,  and  should  be  removed  when 
the  infant  attains  the  age  of  five  months 
or  is  able  to  push  up  on  his  or  her  hands 
and  knees.  That  analysis  further 
recommended  instructions 
accom.panying  crib  toys  should  include 
warnings  to  place  the  crib  mattress  in 
one  of  the  lower  positions  and  to  raise 
the  crib  drop  side  when  attaching  a  crib 
toy.  (24)  However,  the  Commission  has 
received  newer  information  indicating 
that  labeUng  alone  cannot  be  expected 
to  reduce  strangulttion  hazards 
associated  with  crib  toys  (25). 

The  Effect  of  Mandatory  Requirements 
on  the  Cost.'Utility.  and  Availability  of 
the  Product 

The  Commission  was  unable  to  obtain 
information  about  the  costs  which  might 
result  to  manufacturers  or  consumers 
fi-om  imposing  any  of  the  requirements 
for  crib  toys  discussed  in  the  ANPR.  The 
Commission  did  not  attempt  to  make 
cost  estimates  because  of  uncertainty 
about  the  numbers  and  specific  kinds  of 
crib  toys  which  might  be  affected  by 
each  of  the  requirements  discussed  in 
the  ANPR. 
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D.  Voluntary  Standi  ird 

The  Commission  i  Jso  considered 
alternatives  to  develapment  of 
mandatory  requireni  eats  for  crib  toys. 
These  alternatives  ii  eluded  existing 
provisions  of  a  volui  itary  standard  for 
toy  safety  intended  I  o  address  risks  of 
strangulation  injury  associated  with  crib 
toys,  and  revisions  c  f  that  voluntary 
standard  which  wer » under 
consideration  at  the  time  the 
Commission  decided  to  terminate  this 
proceeding. 

The  proposed  revi  sions  included  the 
addition  of  design  gi  lidelines  to  the 
voluntary  standard  1 3  minimize 
strangulation  hazard  s  from  protrusions 
on  crib  toys.  The  gui  delines  are 
intended  to  be  used  )y  manufacturers  in 
the  development  of  (Tib  toys  (27,  28). 

As  noted  above,  ti  e  Commission  staff 
was  not  able  to  devise  objective  criteria 
to  identify  protrusio  is  on  crib  toys 
which  present  a  strangulation  hazard.  In 
the  absence  of  objective  criteria  to 
identify  hazardous  p  rotrusions,  the 
Commission  concluc  es  that  addition  of 
the  proposed  design  guidelines  to  the 
voluntary  standard  v  rould  be 
worthwhile  (27). 

The  revisions  of  ti  e  voluntary 
standard  under  cons  deration  also 
included: 

•  Language  to  limjt  to  14  inches  the 
perimeter  formed  byjstrings  or  cords 
which  can  tangle  to  lorm  a  loop; 

•  hnproved  wami^ 
concerning  strangula 
associated  with  crib  i 
toys  intended  to  be 
of  a  crib  or  playpen; 

•  Addition  of  labeling  requirements 
for  crib  mobiles  to  ac  vise  parents  of 
precautions  needed  1  o  minimize 
strangulation  hazard  s  associated  with 
those  products; 

Addition  of  langua  ge  to  the 
instructions  to  accon  pany  crib  gyms 
and  similar  toys  to  a(  Ivise  parents  of 
precautions  to  be  tak  ;n  to  minimize 
strangulation  hazard  i  associated  with 
those  products.  (27)    • 

After  considering  i  nformation  about 
the  voluntary  standa  d  and  proposed 
revisions  of  that  stan  iard,  the 
Commission  concluc  es  that  the 
proposed  changes  wi  luld  adequately 
address  the  hazards  i  dentified  in  the 
ANPR. 

Section  3(g)(2)  oft  le  FHSA  requires 
the  Commission  to  tc  rminate  a 
proceeding  for  the  dc  velopment  of  a 
rule  to  address  an  un  reasonable  risk  of 
injury  associated  wit  i  a  toy  or 
children's  article  if  tlie  Commission 
determines  that  a  volimtary  standard 
developed  or  modified  after  publication 
of  the  ANPR  adequat  jly  addresses  the 


ig  labels 
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is  and  similar 
Lrung  across  the  top 
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risk  of  injury  under  consideration  and 
that  substantial  compliance  with  such  a 
voluntary  standard  is  likely  to  be 
achieved. 

However,  provisions  of  section  3(g)(2) 
apply  only  to  a  volimtary  standard 
which  has  been  "finally  approved"  by 
the  organization  which  developed  the 
standard.  The  proposed  revisions  of  the 
ASTM  voluntary  standard  for  toys 
discussed  above  have  not  yet  been 
finally  approved  by  ASTM.  For  that 
reason,  the  Commission  is  not  required 
by  section  3(g)(2)  of  the  FHSA  to 
terminate  this  proceeding. 

E.  Conclusions  by  the  Commission 

From  its  consideration  of  all  available 
information  about  risks  of  strangulation 
injuries  to  children  associated  with  crib 
toys  and  mandatory  requirements  to 
address  those  risks,  the  Commission 
concludes  that: 

(1)  To  date,  information  has  not  been 
developed  to  estabUsh  that  crib  toys 
present  an  unreasonable  risk  of 
strangulation  injury  to  children; 

(2)  Consequently,  information  has  not 
been  developed  to  establish  that 
issuance  of  a  mandatory  rule  for  crib 
toys  to  address  that  risk  of  injury  is 
reasonably  necessary;  and 

(3)  If  this  proceeding  were  continued, 
such  information  would  not  likely  be 
developed. 

The  Commission  also  concludes  that 
information  is  not  now  available  or 
likely  to  be  developed  to  support  a 
finding  that  the  expected  benefits  from 
a  mandatory  rule  to  address 
strangulation  hazards  associated  with 
crib  toys  would  bear  a  reasonable 
relationship  to  the  costs  imposed  by 
such  a  rule.  Such  a  finding  is  required 
by  section  3(i)  of  the  FHSA  to  issue  a 
rule  for  crib  toys. 

Accordingly,  the  Commission  hereby 
withdraws  the  ANPR  published  in  the 
Federal  Register  of  October  19, 1993  (55 
FR  424Q2)  to  initiate  a  proceeding  for 
development  of  requirements  to  address 
risks  of  strangulation  deaths  and 
injuries  associated  with  crib  toys. 

Dated:  July  7,  1994. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
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FEDERAL  TRADE  COMMISSION 

16CFRPart22 

Guides  for  the  Hosiery  industry, 
Extension  of  Time  Within  Which  To 
File  Public  Comments 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Extension  of  time  within  which 
to  file  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  has 
requested  public  comments  on  its 
Guides  for  the  Hosiery  Industry  (59  FR 
18004.  April  15,  1994).  The  Commission 
solicited  the  comments  as  part  of  its 
periodic  review  of  rales  and  guides. 
DATES:  Written  comments  will  be 
accepted  until  July  14,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretar>',  Federal  Trade 
Commission,  Room  H-159,  Sixth  and 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20580.  Submissions  should  be 
marked  "Guides  for  the  Hosiery 
Industry,  16  CFR  Part  22— Comment" 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  M.  Guler,  Investigator,  Los  Angeles 
Regional  Office.  Federal  Trade 
Commission,  11000  Wilshire  Blvd., 
Suite  13209,  Los  Angeles.  CA  90024, 
(310) 575-7890. 

SUPPt.EMENTARY  INFORMATION:  As  part  of 
the  on-going  regulatory  review  of  its 
nUes  and  guides,  the  Commission  on 
April  15.  1994,  published  a  request  for 
comments  on  its  Guides  for  the  Hosier}' 
Industry  (59  FR  18004).  The  comments 
were  to  be  accepted  until  June  14. 1994. 

On  June  2. 1994.  the  Commission 
received  a  letter  from  the  Idaho  State 
Treasurer  seeking  to  extend  the  time 
period  within  which  to  submit 
comments.  The  letter  states  that  the 
Office  of  the  State  Treasurer  has 
"conducted  extensive  research  in  regard 
to  the  Hosiery  Industry  since  1990."  To 
obtain  the  benefit  of  this  research  and  to 


Federal  Register  /  Vol.  59.  No.  133  /  Wednesday.  July  13,  1994  /  Proposed  Rules  35661 


sub|ect  "Comparison  of  Current  and 
Proposed  Voluntary  Standard  Requirements 
for  Crib  Toys  and  Staff  Response."  6  pages, 
luly  7. 1993. 

28.  Design  Criteria.  1  page. 

29.  Press  Release  of  Chairman  Jacqueline 
lones-Smitii  on  Strangulation  Hazards 
Associated  with  Crib  Toys.  1  page.  October 
16.  1993. 

30.  Statement  of  Commissioner  Carol  G. 
Dawson  on  The  Termination  of  Rulemaking 
on  Crib  Toys,  2  pages,  October  26, 1993. 

31.  Statement  of  Mary  Sheila  Gall  on 
Termination  of  the  Rulemaking  Proceedings 
Related  to  Crib  Toys.  1  page,  October  26. 
1993. 
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FEDERAL  TRADE  COMMISSION 

16CFRPart22 

Guides  for  the  Hosiery  industry, 
Extension  of  Time  Within  Which  To 
File  Public  Comments 

AGENCY:  Federal  Trade  Commission. 
ACmON:  Extension  of  time  within  which 
to  file  public  comments. 

SUMMARY:  The  Federal  Trade 
Ccimmission  (the  "Commission")  has 
requested  public  comments  on  its 
Guides  for  the  Hosiery  Industry  (59  FR 
18004.  April  15. 1994).  The  Commission 
solicited  the  comments  as  part  of  its 
periodic  review  of  rales  and  guides. 
DATES:  Written  comments  will  be 
accepted  until  July  14,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretar>',  Federal  Trade 
Commission,  Room  H-159,  Sixth  and 
Pennsylvania  Ave.,  NW..  Washington. 
E)C  205B0.  Submissions  should  be 
marked  "Guides  for  the  Hosiery 
Industry.  16  CFR  Part  22— Comment. " 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  M.  Guler,  Investigator,  Los  Angeles 
Regional  OfGce,  Federal  Trade 
Commission,  11000  Wilshire  Blvd.. 
Suite  13209.  Los  Angeles,  CA  90024. 
(310) 575-7890. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  on-going  regulatory  review  of  its 
rules  and  guides,  the  Commission  on 
April  15,  1994,  published  a  request  for 
comments  on  its  Guides  for  the  Hosier}' 
Industry  (59  FR  18004).  The  comments 
were  to  be  accepted  until  June  14, 1994 

On  June  2, 1994.  the  Commission 
received  a  letter  from  the  Idaho  State 
Treasurer  seeking  to  extend  the  time 
period  within  which  to  submit 
comments.  The  letter  states  that  the 
Office  of  the  State  Treasurer  has 
"conducted  extensive  research  in  regard 
to  the  Hosiery  Industry  since  1990."  To 
obtain  the  benefit  of  this  research  and  to 


allow  all  interested  persons  the 
opportunity  to  supply  information  to 
the  Commission,  the  Commission 
hereby  extends  the  period  within  which 
to  comment  until  July  14, 1994. 

Authority:  15  U.S.C.  68  et  seq. 
List  of  Subjects  in  16  CFR  Part  22 

Advertising,  labeling,  hosiery 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary- 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CG  001-94-064] 

RIN211S-AA97 

Safety  Zone;  Wtdmann  Wedding 
Fireworks  Display,  Sheffield  Island.  CT 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  in  Sheffield 
Harbor,  around  the  fireworks  barge  C-33 
located  appro.ximately  1200  feet 
northwest  of  the  abandoned  lighthouse 
on  Sheffield  Island.  Norwalk.  CT  from 
9:15  p.m.  through  10  p.m.  on  September 
17, 1994.  This  safety  zone  is  needed  to 
protect  the  maritime  community  from 
possible  navigation  hazards  associated 
with  a  fireworks  display.  Entry  into  this 
zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
Long  Island  Sound. 

DATES:  Comments  must  be  received  on 
or  before  August  12, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Captain  of  the  Port.  120  Woodward 
Avenue.  New  Haven.  CT  06512  or  may 
be  delivered  to  the  Port  Operations 
office  at  the  above  address  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  federal  holidays.  The 
telephone  number  is  (203)  468—4464. 

The  Captain  of  the  Port  maintains  the 
pubUc  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  Port 
Operations  office  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  T.V.  Skuby, 
Chief  of  Port  Operations,  Captain  of  the 
Port.  Long  Island  Sound  at  (203)  4tiR- 
4464. 


SUPPLEMENTARY  INFORMATION: 
Requests  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Due  to  the  limited 
amount  of  time  available  prior  to  the 
event,  only  a  30  day  comment  period 
can  be  provided.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify*  this  rulemaking 
(CGD01-94-«64]  and  the  specific 
section  of  this  proposal  to  which  each 
comment  apphes.  and  give  a  reason  for 
each  comment.  Persons  wanting 
acknowledg'nent  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Project  Officer  at  the  address  under 
ADDRESSES.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LQDR  T.V. 
Skuby,  Project  Officer.  Captain  of  the 
Port,  Long  Island  Sound,  and  LCDR  J 
Stieb,  Project  Attorney,  First  Coast 
Guard  District.  Legal  Office. 

Background  and  Purpose 

The  sponsor,  Jim  Widmann,  President 
of  CT  Pyro  Display  Company.  South 
Norwalk,  CT  has  requested  that  a 
fireworks  display  be  permitted  in  the 
port  of  Norwalk  in  the  vicinity  of 
Sheffield  Island.  Norw-alk.  CT.  from  9:15 
p.m.  through  10  p.m.  on  September  17, 
1994.  The  fireworks  display  is 
scheduled  to  celebrate  the  sponsor's 
wedding.  The  safety  zone  will  cover  all 
waters  of  Sheffield  Harbor  within  a  1 200 
foot  radius  of  the  fireworks  barge  C-33. 
which  will  be  located  approximately 
1200  feet  northwest  of  the  abandoned 
lighthouse  on  Sheffield  Island,  Norvvalk. 
CT.  This  zone  is  required  to  protect  the 
maritime  community  from  the  dangers 
and  potential  hazards  to  navigation 
associated  with  the  fireworks  display. 
Entry  into  or  movement  within  this 
zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  on  scene  representative. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  imder  seciion  3(0  of 
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impact  of  this 
limal  that  a  full 
under  paragraph 


Executive  Order  128^  and  does  not 
require  an  assessmeOt  of  potential  costs 
and  benefits  under  sMition  6(a)(3)  of  that 
order.  It  has  been  extmpted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  oitler.  It  is  not 
significant  under  thai  regulatory  policies 
and  procedures  of  th^  Department  of 
TransportaUon  (DOTp  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic 
proposal  to  be  so  mi^ 
Regulatory  Evaluatic 
lOe  of  the  regulatorylpolicies  and 
procedures  of  DOT  i$  unnecessary. 

The  Coast  Guard  eicpects  the 
economic  imp>act  to  ie  minimal  due  to 
the  limited  duration  pf  the  fireworks 
display,  the  small  siae  of  the  safety 
zone,  the  low  level  or  non  existent 
commercial  vessel  traffic  expected  in 
the  area  during  the  effective  time  of  the 
zone,  and  the  broadcist  of  marine  safety 
advisories  the  day  of  the  event. 

Small  Entities 

Under  the  Regulat(^ry 
(5  U.S.C.  601  et  seq.) 
must  consider  whethjer 
will  have  a  significant 
on  a  substantial 
entities.  "Small 
independently  ownei  1 
small  businesses  that 
in  their  field  and  thai 
as  "small  business 
section  3  of  the  Smal 
U.S.C  632). 

For  the  reasons  a 
Regulatory  Evaluatioi  i 
Guard  certifies  under 
that  this  proposal,  if 
have  a  significant 
a  substantial  number 


num  jer 
entit  es' 


cc  ncems 


Collection  of  Informs  tion 

This  proposal  contains 
of  information 
Paperwork  Reductiot 
3501  et  seq.y 

Federalism 


h<  s 


12612 


analyzed  this 
with  the 
contained  in 
and  has 
roposal  does  not 
implications 
ion  of  a 


The  Coast  Guard 
proposal  in  accordam  :e 
principles  and  criteri  i 
Executive  Order  1 
determined  that  this 
raise  sufficient  federalism 
to  warrant  the  prejiar  t 
Federalism  Assessment 

Environment 

The  Coast  Guard  he  s  considered  tne 
environmental  impac  of  this  proposal 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  an  a<  tion  under  the 
Coast  Guard's  statutoiy  authority  to 
protect  pubUc  safety,  ind  thus  is 


Flexibility  Act 
the  Coast  Guard 
this  proposal 
economic  impact 
of  small 
include 
and  operated 
are  not  dominant 
otherwise  qualify 

under 
Business  Act  (15 


dciressed  in  the 
above,  the  Coast 
5  U.S.C.  605(b) 
I  idopted,  will  not 
ecc  nomic  impact  on 
of  small  entities. 


requir  tments 


no  collection 
under  the 
Act  (44  U.S.C. 
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categorically  excluded  from  further 
environmental  docimientation.  A 
Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  33  CFR 
Part  165  as  follows: 

PART165-[AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-«  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T01-064 
is  added  to  read  as  follows: 

§  165.T01-064    Safety  Zone;  WIdmann 
Wedding  Flrewortcs  Display,  Sheffield 
Island,  CT. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Sheffield  Harbor  within  a 
1200  foot  radius  of  the  barge  C-33,  the 
fireworks  launching  platform,  which 
will  be  located  approximately  1200  feet 
northwest  of  the  abandoned  lighthouse 
on  Sheffield  Island,  Norwalk,  CT  in 
approximate  position  41°03'  N; 
073°25.5'W. 

(b)  Effective  date.  This  section  is 
effective  from  9:15  p.m.  through  10  p.m. 
on  September  17, 1994,  unless 
terminated  sooner  by  the  Captain  of  the 
Port. 

(c)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  section  165.23  of  this  part 
apply. 

Dated:  June  23.  1994. 
T.W.  Allen. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port.  Long  Island  Sound. 
|FR  Doc.  94-16947  Filed  7-12-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  152  and  174 
[OPP-250095:  FRL-4874-9] 

Notification  to  ttie  Secretary  of 
Agriculture  of  a  Proposed  Rule  on 
Plant-PestJcides  Subject  to  the  Federal 
Insecticide,  Fungicide,  and 
Rodentlcide  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notification  to  the  Secretary  of 
Agriculture. 

SUMMAPY:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  Agrculture,  as  required 
by  section  25(a)(2)  of  the  Federal   •- 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  a  proposed  rule  under 
sections  3  and  section  25(a)  and  (b)  of 
FIFRA.  EPA  proposes  to  amend  an 
existing  regulation  and  to  create  a  new 
regulation  to  clarify  the  relationship 
between  plants  and  plant-pesticides  and 
their  regulatory  status  under  FIFRA. 
EPA  also  proposes  to  exempt  from 
FIFRA  requirements  classes  of  plant- 
pesticides  that  the  Agency  has 
determined  pose  low  probability  of  risk 
and  are  not  likely  to  cause  unreasonable 
adverse  affects  on  the  environment. 
Recognizing  the  unique  characteristics 
of  plant-pesticides,  the  Agency  proposes 
to  create  a  new  part  in  the  CFR  for 
regulations  unique  to  plant-pesticides. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bemice  Slutsky,  Science  and 
Pohey  Staff,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances  (7101), 
Environmental  Protection  Agency,  401 
M  St..  SVV.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  E-627,  401  M  St.,  SW.,  Washington, 
DC,  (202-260-6900). 

SUPPLEMENTARY  INFORMATION:  Section 
25(a)(2)(A)  of  HFRA  provides  that  the 
Administrator  shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
any  proposed  regulation  at  least  60  days 
prior  to  signing  it  for  publication  in  the 
Federal  Register.  If  the  Secretary 
comments  in  writing  regarding  the 
proposed  regulation  within  30  days  after 
receiving  it,  the  Administrator  shall 
issue  for  publication  in  the  Federal 
Register,  with  the  proposed  regulation, 
the  comments  of  the  Secretary,  if 
requested  by  the  Secretary,  and  the 
response  of  the  Administrator 
concerning  the  Secretary's  comments.  If 
the  Secretary  does  not  comment  in 
writing  within  30  days  after  receiving 
the  proposed  regulation,  the 
Administrator  may  sign  the  proposed 
regulation  for  pubUcation  in  the  Federal 
Register  an>'time  thereafter.  As  required 
by  FIFRA  secUon  25(a)(3),  a  copy  of  this 
proposed  regulation  has  been  forwarded 
to  the  Committee  on  Agriculture  of  the   . 
House  of  Representatives  and  the 
Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  Senate. 

List  of  Subjects  in  Parts  152  and  174 

Environmental  protection, 
Biotechnology,  Pesticides,  Plants,  Plant- 
pesticides.  Reporting  and  recordkeeping 
^u4uirements. 


Dated:  June  16, 1994. 
Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

(PR  Doc.  94-16859  Filed  7-12-94;  8:45  araj 
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40  CFR  Part  180 

[PP  8F365S/P584;  FRL-4871-2J 
RIN  2070-^018 

Pesticide  Tolerances  for  Triasutturon 

AGENCY:  Environmenlal  Protection 
Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  extend  the 
tolerances  for  residues  of  the  herbicide 
triasulfuron  [3-(8-methoxy-4-methyJ- 
1.3,5-friazin-2-yl)-l-(2- 
chloroethoxy)pbenylsulfonyl)urea]  in  or 
on  barley  and  wheat  grain  at  0.02  part 
per  million  (ppm);  barley  and  wheat 
straw  at  2.0  ppm;  barley  and  wheat 
forage  at  5.0  ppm;  meat,  fat  and  meat  by 
products  (excluding  kidney)  of  cattle, 
goats,  hogs,  horses,  and  sheep;  kidney  of 
cattle,  goats,  horses,  and  sheep  at  0.2 
ppra;  and  milk  at  0.02  ppm.  The  Agency 
has  not  completed  the  regulatory 
assessment  of  our  science  findings; 
therefore,  the  Agency  is  proposing  to 
extend  these  tolerances  for  1  year. 
DATES:  Comments,  identified  by  the 
document  control  number  [PP  8F3658/ 
P584),  must  be  received  on  or  for 
August  12, 1994.  These  tolerances  will 
expire  on  March  13. 1996. 
ADDRESSES:  By  mail,  submit  written 
comments  to;  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Enviromnental 
Protection  Agency,  401  M  St., 
Washington,  DC  20460.  hi  person,  bring 
comments  to  Rm.  1132.  CM  #2, 1921 
Jefferson  Davis  Hwy.,  ArUngton,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  making  any  part 
or  all  of  that  information  as 
"Confidential  Business  hiformalion" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  public  record.  Information 
not  marked  confifidential  may  be 
disclosed  pubicly  l^  EPA  without  prior 
notice.  All  written  comments  will  be 
available  for  public  inspection  in  Rm. 
1 132  at  address  given  above,  from  8  a.m. 
to  4  pjn.,  Monday  through  Friday, 
excluding  legal  hoIidays.^ 
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Dated:  June  16, 1994. 
Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc.  94-16859  Filed  7-12-94;  8:45  araj 
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40  CFR  Part  180 

[PP  8F3658/P584;  FRL-4871-2J 
RIN  2070-^018 

Pesticide  Tolerances  for  Triasutturon 

AGENCY:  Environinenlal  Protection 
Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  extend  the 
tolerances  for  residues  of  the  herbicide 
triasulfuron  [3-(6-methoxy-4-methyl- 
1.3,5-tTiazin-2-yl)-l-(2- 
chloroethoxy)phenyisulfonyl)urea]  in  or 
on  barley  and  wheat  grain  at  0.02  part 
per  million  (ppm):  barley  and  wheat 
straw  at  2.0  ppm;  barley  and  wheat 
forage  at  5.0  ppm;  meat,  fait  and  meat  by 
products  (excluding  kidney)  of  cattle, 
goats,  hogs,  horses,  and  sheep;  kidney  of 
cattle,  goats,  horses,  and  sheep  at  0.2 
ppm;  and  milk  at  0.02  ppm.  The  Agency 
has  not  completed  the  regulatory 
assessment  of  our  science  findings; 
therefore,  the  Agency  is  proposing  to 
extend  these  tolerances  for  1  year. 
DATES:  Comments,  identified  by  the 
document  control  niunber  [PP  8F3658/ 
P584J,  must  be  received  on  or  for 
August  12, 1994.  These  tolerances  will 
expire  on  March  13, 1996. 
ADDRESSES:  By  mail,  submit  written 
comments  to;  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arhngton,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  making  any  part 
or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  public  record.  Information 
not  marked  ccnfiiidentia]  may  be 
disclosed  pubicly  l^  EPA  without  prior 
notice.  All  written  comments  will  be 
available  for  public  inspection  in  Rm. 
1 132  at  address  given  above,  from  8  a.m. 
to  4  pan.,  Monday  through  Friday, 
excluding  legal  holidays^ 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail.  Robert  J.  Taylor.  Product  Manager 
(PxM)  25.  Registration  Division  {7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
-    Office  location  and  telephone  number: 
Rm.  241.  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arhngton.  VA  22202,  (703)-305- 
^    6800. 

SUPPLEMENTARY  fNFROMATfON:  In  the 
Federal  Register  of  March  13. 1992  (57 
FR  8844),  EPA  issued  a  final  rule  which 
established  tolerances  for  residues  of  the 
herbicide  triasulfuron  [3-(6-methoxy-4- 
methyl-l,3,5-triazin-2-yl)-l-(2- 
chloroethoxy)phenyIsuIfonyl)ureaJ  in  or 
on  barley  and  wheat  grain  at  0.02  ppm; 
barley  or  wheat  forage  at  5.0  ppm; 
barley  and  wheat  straw  at  20  ppm;  meat, 
fat,  and  meat  byproducts  (excluding 
kidney)  of  cattle,  goats,  hogs,  horses, 
and  sheep  at  0.1  ppm;  and  milk  at  0.02 
ppm.  with  an  expiration  date  of  March 
13. 1995.  These  tolerances  with  an 
expiration  date  were  required  by  EPA  to 
allow  the  petitioner.  Ciba-Geigy  Corp.  to 
submit  additional  data  required  in  the 
area  of  envirorunental  fate  and 
groimdwatOT,  and  to  allow  the  Agency 
to  complete  the  regulatory  assessment  of 
its  scientific  findings.  The  petitioner  has 
submitted  all  the  required  data.  Because 
the  Agency  has  not  completed  the 
requlatory  assessment  of  its  scientific 
findings,  EPA  is  amending  40  CFR 
180.459  to  extend  the  expiration  date  for 
these  tolerances  until  March  13. 1996. 

Based  on  the  information  cited  above 
and  in  the  docimient  establishing  the 
time- limiting  tolerance  for  triasulfuron 
(57  FR  8844.  March  13. 1992).  the 
Agency  has  determined  that  when  used 
in  accordance  with  good  agricultiual 
practice,  this  ingredient  is  useful  and 
the  tolerances  will  protect  the  public 
health.  Therefore,  EPA  is  proposing  to 
extend  the  tolerances  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  dociunent 
control  number  (PP  8F3658/P5841,  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 


Branch,  at  the  address  given  above  fn>jii 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  E.vecutive 
Order 1285S. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  90- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4;  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Enviromental  protection. 
Administrative  practice  and  procedur«. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  27. 1994. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  18a-{AMENDE0] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aatbonty:  21  U.S.C.  346a  and  371. 

2.  By  revising  §  180.459.  to  read  as 

follows: 


$180,459 
residues. 


TrIsuKuron;  tolerances  for 


Tolerances,  to  expire  on  March  13, 
1996,  are  estabhshed  for  residues  of  the 
herbicide  triasulfuron  (3-(6-methoxy-4- 
methyl-1 .3 ,5-triazin-2-yl)-l-(2-(2- 
chloroethoxy)phenylsulfonyl)ureaI  in  or 
on  the  following  raw  agricultural 
commodities: 


Commodity 


Parts  per 
miiion 


Barley,  forage  

Barley,  grain 

Barley,  straw 

Cattle,  fat 

Cattle,  kidney „... 

Catlte.  mbyp  (except  kidney) 

Cattle,  meat  .„ 

Goafs,  fat  

Goats,  kidney 

Goats,  mbyp  (except  kidney) . 

Goats,  meat  

Hogs,  (at  

Hogs,  kidney 

Hogs,  mbyp  (except  kidney)  .. 

Hogs,  nf)eal  

Horses,  tal  


5.0 

osa 

2.0 
0.1 
02 
0.1 
0.1 
0.1 
02 

ai 

0.1 
0.1 
02 
.0.1 
0.1 

ai 
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Commodity 


Horses,  kidney  

Horses,  mbyp  (except  l^ney) 

Horses,  meat  

Milk 

Sheep,  fat  

Sheep,  kidney 

Sheep,  mbyp  (except  kjdney) 

Sheep,  meat  , 

Wheat,  forage  

Wheat,  grain  , 

Wheat,  straw 


[FR  Doc.  94-16860  Fil^d  7-12-94:  8:45  am) 
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Parts  per 

million 


0.2 
0.1 
0.1 

0.02 
0.1 
0.2 
0.1 
0.1 
5.0 

0.02 
2.0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financ^g  Administration 

42  CFR  Part  421 

[BPO-111-N] 

RIN0938-AG06 

Medicare  Program;  Intermediary  and 
Carrier  Functions 

AGENCY:  Health  Car^  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  ru|e;  reopening  of 
comment  period. 

SUMMARY:  This  notic^  announces  the 
reopening  of  the  conment  period  on  the 
proposed  rule  we  pi^lished  in  the 
Federal  Register  on  February  22, 1994 
concerning  Medicar*  intermediary  £ind 
carrier  functions.      I 
DATES:  Comments  wjll  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided!  below,  no  later 
than  5  p.m.,  by  Octo  >er  11, 1994. 
Comments  received  ifter  the  original 
comment  period  enc  ing  date  of  April 
26,  1994  and  before  uly  13, 1994  also 
will  be  considered. 

ADDRESSES:  Mail  written  comments  to 
the  following  address:  Health  Care 
Financing  Administjation,  Department 
of  Health  and  Himia  i  Services, 
Attention:  BPO-111  -P,  P.O.  Box  26676, 
Baltimore.  MD  2120'. 

If  you  prefer,  you  i  nay  deliver  your 
comments  to  one  of  he  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building  200  Independence 
Avenue,  SW.,  Washington,  DC  20201,  or 
Room  132,  East  Higi  Rise  Building, 
6325  Security  Boule  /ard,  Baltimore, 
Maryland  21207. 

Due  to  staffing  an(  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  transmissions.  In  commenting, 
please  refer  to  file  cede  BPO-111-P. 
Comments  received  timely  will  be 


IMi 


available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  docimient,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  D.C.,  on  Monday  through 
Friday  of  each  week  from  a:30  a.m.  to 
5  p.m.  (phone:  (410)  966-7411).  This 
notice  is  effective  immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Bromberg,  (410)  966-7441. 

SUPPLEMENTARY  INFORMATION:  On 
February  22, 1994  (59  FR  8446),  we 
published  a  proposed  rule  in  the 
Federal  Register,  that  would  revise  the 
list  of  mandatory  functions  included  in 
agreements  with  Medicare  fiscal 
intermediaries  pursuant  to  section  1816 
of  the  Social  Security  Act.  We  would 
require  that  the  intermediary 
agreements  include,  as  functions,  the 
statutory  requirements  that 
intermediaries  determine  proper 
payment  amounts  and  pay-bills.  All 
other  functions  would  be  optional.  We 
proposed  that  all  functions  included  in 
contracts  with  Medicare  carriers  be 
optional,  since  section  1842  of  the  Act 
does  not  list  mandatory  functions. 
These  changes  would  provide  us  with 
the  flexibility  to  transfer  functions  from 
one  intermediary  or  carrier  to  another  or 
to  otherwise  limit  the  functions  an 
intermediary  or  carrier  performs  when 
we  determine  to  do  so  would  result  in 
more  effective  and  efficient  program 
administration.  The  comment  period  for 
the  February  22, 1994  proposed  rule 
ended  on  April  25, 1994.  We  are 
extending  the  comment  period  and  will 
consider  comments  if  we  receive  them 
at  the  appropriate  address,  as  provided 
in  the  February'  22,  1994  proposed 
notice,  by  October  11, 1994.  All 
comments  received  between  April  26, 
1994,  and  the  date  of  pubUcation  of  this 
notice  will  be  accepted. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93-774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  May  18, 1994. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  May  30. 1994. 

Donna  E.  Shalala, 

Secretary. 

[PR  Doc.  94-16885  Filed  7-12-94;  8:45  am] 
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FEDERAL  COMMU 
COMMISSION 


ICATIONS 


47  CFR  Chapter  I 

[CO  Docket  No.  94-54;  FCC  ^4-1 45] 

Equal  Access  Ot}ligations  of 
Commercial  Mobile  Radio  Service 
Providers;  Interconnection  Obligations 
of  Local  Exchange  Carriers  to 
Commercial  Mobile  Radio  Service 
Providers;  Interconnection  ObiigatTons 
of  Commercial  Mobile  Radio  Service 
Providers 

AGENCY:  Federal  Communications 

Conmiission. 

ACTION:  Notice  of  Proposed  Rule 

Making;  Notice  of  Inquiry. 

SUMMARY:  This  Notice  of  Proposed  Rule 
Making  (NPRM)  initiates  a  rule  making 
proceeding  to  examine  whether  equal 
access  obligations  should  be  imposed  on 
commercial  mobile  radio  service 
(CMRS)  providers,  and  whether  the 
interconnection  arrangements  between 
local  exchange  carriers  (LECs)  and 
CMRS  providers  should  be  tariffed.  The 
Notice  of  Inquiry  (NOI)  initiates  a  broad 
inquiry  into  whether  the  Commission 
should  impose  interconnection 
obligations  on  CMRS  providers.  The 
NOI  also  explores  resale  obligations  and 
asks  parties  to  address  the  extent  to 
which  those  obligations  should  be 
imposed  on  CMRS  providers. 
DATES:  Comments  must  be  filed  on  or 
before  August  30, 1994,  and  reply 
comments  on  or  before  September  29, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Esbin,  Common  Carrier  Bureau, 
Tariff  Division,  (202)  418-1520. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Notice  of 
Inquiry  [Notice)  in  CC  Docket  No.  94- 
54,  FCC  94-145,  adopted  June  9, 1994, 
and  released  July  1, 1994. 

The  complete  text  of  this  Notice  is 
available  for  inspection  and  copying 
during  normal  business  hoxus  in  the 
FCC  Dockets  Branch  (Room  230),  1919 
M  Street,  NW.,  Washington,  DC,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service,  Inc. 
(rrS,  Inc.),  at  (202)  857-3800, 1919  M 
Street,  NW.,  Room  246,  Washington,  DC 
20554. 

Synopsis  of  Notice 

1 .  The  Notice  tentatively  concludes 
that  the  Commission  has  authority 
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under  Section  201  of  the 
Communications  Act  to  order  equal 
access  when  it  is  in  the  public  interest. 
The  Notice  also  tentatively  concludes 
that  the  public  interest  evaluation 
depends  upon  an  analysis  of  market 
power,  as  well  as  other  important 
factors  such  as  customer  choice, 
-  increased  end  user  access  to  networks, 
access  to  a  wider  array  of  IXC  service 
offerings,  and  elimination  of  the 
different  regulatory  treatment  of  the  Bell 
Operating  Company  affiliated  cellular 
carriers.  The  Notice  seeks  comment  on 
these  tentative  conclusions  regarding 
the  relevant  legal  standard  and  public 
interest  criteria,  and  invites  parties  to 
suggest  other  relevant  factors  or  policy 
goals  that  should  be  included  in  the 
public  interest  analysis  under  Section 
201. 

2.  This  Notice  proposes  to  require  that 
cellular  licensees  provide  equal  access 
to  interexchange  carriers  (IXCs)  and 
seeks  comment  on  whether  equal  access 
obligations  should  be  imposed  on  other 
CMRS  providers,  including  resellers  of 
CMRS.  Currently,  the  Commission  does 
not  require  CMRS  providers  to  provide 
equal  access. 

3.  The  Notice  notes  that  the 
Commission  has  a  more  fiilly  developed 
record  on  the  issue  of  equal  access  for 
cellular  service  than  for  any  other  CMRS 
provider  and  observes  that  cellular 
service  is  an  estabUshed,  rapidly 
growing  service  that  provide.s  many 
customers  with  alternate  access  to 
networks  and  services.  Because  of  the 
limited  record  as  to  the  service 
characteristics  of  other  CMRS  providers, 
such  as  those  that  will  provide  PCS, 
specialized  mobile  radio  service  or 
improved  mobile  telephone  services,  the 
Notice  reaches  no  tentative  conclusions 
for  other  CMRS  providers.  Rather,  it 
seeks  comment  on  whether  th&pubhc 
interest  would  be  served  if  equal  access 
obligations  were  extended  to  CMRS 
providers  other  than  cellular  providers: 

4.  The  Notice  tentatively  concludes 
that  the  Commission  should  adopt  a 
service  area  boundary  definition  for 
purposes  of  the  equal  access  obfigation, 
and  seeks  conuuent  on  the 
circumstances  under,  or  point  at  which, 
a  cellular  carrier  must  hand  off  a  caW  to 
an  interexchange  carrier. 

5.  The  Notice  also  tentatively 
concludes  that  any  equal  access 

.obligation  should  be  implemented  on  a 
gradual,  phased-in  basis  and  seeks 
comment  on  the  method  thai  should  be 
employed.  In  addition,  it  seeks 
comment  on  service  characteristics  and 
other  technical  issues  related  to  the 
implementation  of  equal  access  and 
related  cost  issues. 


Re 

§6 
ha: 


<.or 


Federal  Register  /  Vol.  59,  No.  133  /  Wednesday.  )u]y  13.  1994  /  Proposed  Rules 


35655 


under  Section  201  of  the 
Communications  Act  to  order  equal 
access  when  it  is  in  the  public  interest. 
The  Notice  also  tentatively  concludes 
that  the  public  interest  evaluation 
depends  upon  an  analysis  of  market 
power,  as  well  as  other  important     .  ; 
factors  such  as  customer  choice,        ■«  ' 
increased  end  user  access  to  networks, 
access  to  a  wider  array  of  IXC  service 
offerings,  and  elimination  of  the 
different  regulatory  treatment  of  the  Bell 
Operating  Company  afRJiated  cellular 
carriers.  The  A/otice  seeks  comment  on 
these  tentative  conclusions  regarding 
the  relevant  legal  standard  and  public 
interest  criteria,  and  invites  parties  to 
suggest  other  relevant  factors  or  policy 
goals  that  should  be  included  in  the 
public  interest  analysis  under  Section 
201. 

2.  This  Notice  proposes  to  require  that 
cellular  licensees  provide  equal  access 
to  interexchange  carriers  (IXCs)  and 
seeks  comment  on  whether  equal  access 
obligations  should  be  imposed  on  other 
CMRS  providers,  including  resellers  of 
CMRS.  Currently,  the  Commission  does 
not  require  CMRS  providers  to  provide 
equal  access. 

3.  The  Notice  notes  that  the 
Commission  has  a  more  hilly  developed 
record  on  the  issue  of  equal  access  for 
cellular  service  than  for  any  other  CMRS 
provider  and  observes  that  ce)!idar 
service  is  an  established,  rapidly 
growing  service  that  provide.s  many 
customers  with  alternate  access  to 
networks  and  services.  Because  of  the 
limited  record  as  to  the  service 
characteristics  of  other  CN4RS  providers, 
such  as  those  that  will  provide  PCS, 
specialized  mobile  radio  service  or 
improved  mobile  telephone  services,  the 
Notice  reaches  no  tentative  conclusions 
for  other  CMRS  providers.  Rather,  it 
seeks  comment  on  whether  th&  public 
interest  would  be  served  if  equal  access 
obligations  were  extended  to  CMRS 
providers  other  than  cellular  providers; 

4.  The  Notice  tentatively  concludes 
that  the  Commission  should  adopt  a 
service  area  boundary  definition  for 
purposes  of  the  equal  access  obUgation, 
and  seeks  comment  on  the 
circumstances  under,  or  point  at  which, 
a  cellular  carrier  must  hand  off  a  call  to 
an  interexchange  carrier. 

5.  The  Notice  also  tentatively 
,  concludes  that  any  equal  access 

obligation  should  be  implemented  on  a 
gradual,  phased-in  basis  and  seeks 
comment  on  the  method  thai  should  be 
employed.  In  addition,  it  seeks 
comment  on  service  characteristics  an<l 
other  technical  issues  related  to  the 
implementation  of  equal  access  and 
related  cost  issues. 


6.  The  Notice  seeks  comment  on 
whether  the  Conunission  should  require 
LECs  to  offer  interconnection  under 
tariff,  or  whether  the  Commission 
should  retain  its  current  requirement 
that  L£Cs  establish,  through  good  faith 
negotiations  with  CMRS  providers,  the 

-   rates,  terms  and  conditions  of 
interconnection. 

7.  Tlie  Notice  also  seeks  tiomment  on 
whether  in  heu  of  imposing  a  tariff 
filing  obligation,  the  Commission 
should  revise  the  good  faith  negotiation 
requirement  by  adding  two  new 
safeguards  against  unreaisonably 
discriminatory  rates  or  conditions. 

8.  The  NOI  portion  of  the  Notice  asks 
for  comment  on  the  issue  of  whether  the 
Commission  should  require  CMRS 
providers  to  furnish  interconnection  to 
other  mobile  service  providers.  The  NOI 
states  that  if  the  Commission  determines 
that  imposing  intercormection 
obligations  would  be  in  the  public 
interest,  Section  201  fa)  of  the 
Communications  Act  gives  the 
Commission  the  authority  to  order 
CMRS  providers  to  establish  physical 
connections  with  other  carriers.  The 
NOI  seeks  comment  on  whether  there 
are  public  interest  concerns  that  would 
justify  imposing  interstate 
interconnection  obligations  regardless  of 
whether  CMRS  providers  control 
bottleneck  facilities.  Further,  the  NOI 
seeks  comment  on  whether,  if  the 
Commission  concludes  that  imposition 
of  CMRS  interconnection  obligations  is 

"not  necessary  at  this  time,  it  should 
examine  the  future  need  for  such 
obligations  as  part  of  an  effort  to 
monitor  the  CMRS  marketplace.  The 
NOI  requests  parties  to  comment  on  the 
nature  and  scope  of  interconnection 
obligations  the  Commission  should 
establish  if  the  Commission  decides  to 
irtipose  such  obligations.  The  NOI  also 
seeks  comment  on  whether  some  or  all 
CMRS  providers  other  than  cellular 
licensees  should  be  required  to  resell 
service  to  facilities-based  or  non- 
facilities  based  CMRS  competitors 

Ex  Parte  Rules 

9.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  Rules.' 

Regulatory  Flexibility  Act 

10.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act.  5  U.S.C 
§601  et.  seq.  11961],  the  Commission 
has  prepared  an  Initial  Regulatory 


Flexibility  Analysis  (IRFA)  of  the 
expected  impact  of  the  policies  and 
rules  proposed  in  this  Notice  on  small 
entities.  The  IRFA  is  contained  in 
Appendix  B  to  the  Notice.  The  Secretary 
shall  cause  a  copy  of  tiiis  Notice, 
including  the  IRFA.  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administrati'on  in  accordance 
with  Section  603(a)  of  the  Regulatory 
Flexibility'  Act. 

Authority    ' 

11.  Ttis  action  is  taken  pursuant  to 
Sections  1,  4(i),  4(j),  201,  202,  208,  332, 
and  403  Communications  Act  as 
amended;  47  U.S.C.  154(i),  201.  202, 
208,  332.  and  403. 

12.  Accordingly,  it  is  ordered  that 
notice  is  hereby  given  of  the  proposed 
regulatory  changes  described  above,  and 
that  comment  is  sought  on  these 
proposals. 

13.  It  is  further  ordered  that  pursuant 
to  applicable  procedm^es  set  forth  in 

§§  1.415  and  1.419  of  the  Commission's 
Rules,  47  CFR  1.415  and  1.419. 
comments  shall  be  filed  with  William  F 
Caton,  Acting  Secretary,  Federal 
Communications  Commission. 
Washington.  DC  20554  on  or  before 
August  30, 1994,  and  reply  comments 
shall  be  filed  with  the  Secretary  on  or 
before  September  29, 1994.  To  file 
formally  in  this  proceeding,  parties 
must  file  an  original  and  five  copies  of 
all  comments,  reply  comments,  snd 
supporting  comments.  Parties  wishing 
each  Commissioner  to  receive  a 
personal  copy  of  their  comments  must 
file  an  original  plus  nine  copies. 

Federal  Communicafions  Commission. 
LaVera  F.  Marshall, 

Acting  Secrtftor}'. 

jFR  Doc  94-16881  Filed  7-12-94;  8:4.S3iiii 
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'See  generally.  Sen  ion  1.1206(8)  of  the 
<.ommi«ion'.'!RuJ«>s,  47  C.F.R  1  1206(a). 


47  CFR  Part  74 

[MM  Docket  No.  93-24,  FCC  94-148J 

Experimental,  Auxtliary,  and  Special 
Broadcast  and  Other  Program 
Distributionai  Services;  rrPS  Filing 
Window 

AGENCY:  Federal  Cf)mmunic3tioriS 

Commission. 

ACTION:  Order  and  Further  Notice  o( 

Proposed  Rulemaking. 

SUMMARY:  This  Order  and  Further 
Notice  Proposed  Hulemaking  seeks 
comments  on  issues  relating  to  the  fihnj; 
of  applications  for  new  Instructional 
Television  Fixed  Service  {ITFS) 
facilities,  applications  for  ma)or  changes 
in  existing  facilities,  and  major 
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amendments  to  pending  applications. 
Earlier  in  this  proceeding,  the 
Commission  solicit^  comments  on  a 
proposal  to  institute  a  window  filing 
procedure  for  such  applications,  in 
order  to  stem  the  processing  backlog. 
The  Order  and  Further  Notice  of 
Proposed  Rulemakihg  seeks  comment 
on  how  the  Commission's  Rules  might 
be  revised  to  enhance  the  efficiency  of 
a  window  filing  system.  It  also  lifts  the 
freeze  on  the  filing  i  >f  applications  of 
major  changes  to  lie  ensed  facilities.  The 
Order  and  Further  IVotice  of  Proposed 
Rulemaking  responds  to  the  comments 
received  in  responsi  s  to  the  Notice  of 
Proposed  Rulemaki  ig  in  this 
proceeding. 

DATES:  Comments  a|e  due  by  August  29, 
1994  and  reply  com  ments  are  due  by 
September  28, 1994 
ADDRESSES:  Federal 
Commission.  1919  t1  Street  NW. 
Washington.  DC  20!  54. 
FOR  FURTHER  INFORM  ATION  CONTACT: 
Paul  R.  Gordon,  Ma  is  Media  Bureau, 
Video  Services  Division,  (202)  418- 
1630. 

SUPPLEMENTARY  INFORMATION:  This  is 
synopsis  of  the  Commission's  Order  and 
Further  Notice  of  Pi  oposed  Rulemaking 
in  MM  Docket  No.  S  3-34,  adopted  on 


June  9, 1994.  and  re 


1994.  The  Notice  of  Proposed 
Rulemaking  initiatii  tg  this  proceeding 


may  be  found  at  58 
1993) 
The  complete  texl 


Further  Notice  of  Proposed  Rulemaking 
is  available  for  insp(  iction  and  copying 
during  normal  busir  ess  hours  in  the 
FCC  Reference  Cent;r,  room  239,  at  the 
Federal  Communications  Commission, 


1919  M  Street  NW 
20554,  and  may  alsc 


Communications 


eased  on  July  6. 


R  12011  (March  2, 
of  this  Order  and 


Washington,  DC 
be  purchased  from 


the  Commission's  c<  py  contractor. 
International  Transc  ription  Service,  at 
(202)  857-3800,  210JD  M  Street  NW.. 
Suite  140,  Washingtbn,  DC  20037. 

Synopsis  of  Order  and  Further  Notice 
of  Proposed  Rulemaking 

1.  This  OFA/PHM  further  considers 
amending  the  Comniission's  rules  to 
alter  the  procedures  governing  the 
acceptance  of  applioations  for  new 
Instructional  Television  Fixed  Service 
(ITFS)  stations,  majcjr  amendments  to 
such  applications,  ol'  major  changes  in 
existing  stations.  Wa  also  seek  comment 
on  several  additional  proposals  put 
forth  by  the  commei^ters  and  on  our 
motion  intended  to  increase  the 
efficiency  and  curtajl  potential  abuse  of 
our  application  pro(3esses.  Finally,  we 
modify  the  freeze  on  the  filing  of  major 
change  applications,  which  we  adopted 
earlier  in  this  proce^ing,  to  permit  the 


filing  of  major  change  appHcations  and 
any  competing  applications  thereto. 

2.  Our  goal  in  this  proceeding  is  to 
enhance  the  efficiency  of  our  processing 
of  ITFS  appUcations.  The  Notice 
asserted  that  changes  in  the  ITFS  service 
in  the  last  decade  have  fostered  a 
substantial  increase  in  the  rate  of 
applications  filed  for  new  ITFS  stations 
or  major  changes  in  existing  stations, 
creating  a  significant  backlog.  The 
Notice  tentatively  concluded  that  the 
existing  cut-off  fihng  system,  which 
requires  each  application  to  be 
processed  twice,  significantly 
exacerbates  the  backlog.  We  proposed  a 
window  filing  procedure  for 
applications  for  new  facilities.        ■ . 
applications  for  major  changes  in 
existing  facilities,  and  major 
amendments  to  pending  applications. 
We  would  accept  such  applications  only 
during  specific  times,  or  "windows." 
This  would  allow  us  to  eliminate  the 
duplicative  processing  and  control  the 
flow  of  applications,  thereby  improving 
processing  efficiency.  Notice  of 
Proposed  Rulemaking  in  MM  Docket 
No.  93-24,  58  FR  12011  (March  2, 
1993). 

3.  \Vhile  most  commenters  agree  that 
the  current  filing  system  is  inefficient 
and  unnecessary,  the^'  are  divided  on 
the  adoption  of  a  window  filing 
procediue.  Supporters  of  the  proposal 
generally  agree  that  a  window  fihng 
procedure  will  help  eliminate  the 
inefficiencies  resulting  from  the  A/B 
cut-off  system  that  were  discussed  in 
the  Notice.  Under  the  A/B  cut-off 
system,  educators  with  wireless  cable 
lessees  would  at  times  file  applications 
simply  to  be  mutually  exclusive  with 
applicants  listed  on  an  "A"  cut-off  list. 
The  proposed  window  filing  procedure 
would  eliminate  this  practice. 

4.  However,  several  commenters  argue 
that  the  adoption  of  a  filing  window 
system  without  concomitant  safeguards 
against  abuse  would  not  increase 
processing  efficiency.  According  to 
these  parties,  a  window  filing  system 
would  encourage  some  wireless  cable 
entities  to  persuade  educational 
institutions  to  submit  excessively  large 
and  unrealistic  numbers  of  applications, 
thereby  allowing  the  wireless  cable 
entity  to  warehouse  spectrum.  They 
assert  that  such  wireless  cable  entities 
do  not  intend  to  construct,  but  rather 
seek  a  profitable  bargaining  position 
with  allegedly  "legitimate"  wireless 
cable  developers.  The  commenters  add 
that  a  wireless  cable  operator  that  plans 
to  construct  may  not  be  ready  during  a 
filing  window  to  associate  with  schools 
and  prepare  its  applications. 
Alternatively,  they  assert  that  wireless 
cable  operators  that  do  intend  to 


construct  would  have  to  file 
applications  in  every  market  in  which 
they  hope  eventually  to  operate,  in 
order  to  protect  themselves  from 
spectrum  speculators,  diminishing 
processing  efficiency. 

5.  Some  parties  argue  that  a  window 
filing  system  is  inappropriate  for 
educational  applicants  not  associated 
with  a  wireless  cable  lessee,  because 
they  require  up  to  18  months  to  approve 
the  project  and  authorize  the  funds 
needed  for  construction.  Thus,  NLA 
states  that  such  institutions  would  not 
be  able  to  respond  in  time  to  a  Public 
Notice  of  a  window.  Also,  several 
parties  assert  that  any  window  filing 
procedure  must  account  for  the  annual 
January  grant  application  deadline  of 
the  National  Telecommunications  and 
Information  Administration  (NTIA).'     - 

6.  Discussion  Under  the  existing  cut- 
off filing  system,  each  application  must 
undergo  a  substantive  engineering 
analysis  upon  filing,  simply  to  allow  the 
release  of  an  "A"  cut-off  Ust.  No 
applications  are  granted  or  denied  in 
this  stage  of  processing.  Subsequently, 
each  application  undergoes  a  second 
technical  analysis  in  order  to  determine 
whether  it  is  grantable.  Because,  each  of 
these  analyses  requires  significant 
resources,  the  elimination  of  the 
duplicative  step  would  substantially 
improve  processing  efficiency. 
Moreover,  a  wrindow  filing  procedure 
would  deny  frequency  speculators  with 
no  intention  to  construct  the 
opportunity  to  file  against  applications 
on  an  "A"  cut-off  hst.  These  benefits 
would  Significantly  improve  the 
Commission's  workflow  management. 

7.  In  addition,  the  record  reflects  that 
educators  would  be  able  to  prepare 
adequately  for  each  subsequent  filing 
period,  due  especially  but  not  solely  to 
the  significant  involvement  of  wireless 
cable  operators  in  financing  and 
constructing  the  facihties.  Most  of  these 
wireless  cable  operators  have 
substantial  experience  in  filing  for 
Commission  licenses.  The  record 
reflects  no  reason  why  educators 
without  excess  capacity  leases  will  not 
be  able  to  prepare  as  before  for  the 
financing  and  construction  of  an  ITFS 
facility.  An  ongoing  series  of  filing 
windows  will  still  ensure  an 
opportunity  for  sudh  educators  to  file 
when  they  are  ready.  Indeed,  because 
"A"  cut-off  Usts  are  not  announced  in 
advance  or  released  pursuant  to  a  formal 
schedule,  these  educators  would  be  in 
the  same  position  under  the  window 
system  as  they  are  now.  Consequently, 
educators  that  do  not  rely  on  excess 


capacity  lessees  will  not  be 
disadvantaged  by  the  change  to  a 
window  filing  system,  for  the  same 
reason,  the  consequences  are  identical 
as  under  the  existing  system  for  parties 
simply  not  prepared  to  file  during  a 
window. 

8.  Also,  in  order  not  to  obstruct  NTIA 
grants,  we  propose  allowing  each 
December  the  tendering  of  applications 
that  rely  upon  NTTA  funding.  We  would 
consider  such  applications,  if  filed 
outside  a  window  period,  as  having 
been  filed  during  the  immediately 
following  window. 

9.  Accordingly,  we  an  inclined  to 
adopt  the  window  filing  procedure.  We 
also^acknowledge  the  concerns  of  the 
commenters  that  the  window  filing 
procedure  may  not  by  itself  alleviate  the 
problems  faced  by  applicants  and  the 
Commission.  Thus,  as  discussed  further 
below,  we  seek  comment  on  how  we 
can  achieve  the  significant  benefits  of  a   - 
window  filing  system  while  minimizing 
filing  practices  that  impede  efficient 
processing. 

Proposals  To  Improve  the  Application 
Process 

10.  Financial  Qualifications  To  deter 
a  significant  number  of  ITFS 
speculators,  some  commenters  advocate  ' 
requiring  applicants  or  their  proposed 
wireless  cable  lessees  to  submit  with 
their  applications  proof  of  their 
financial  ability  to  construct. ^  Moreover, 
they  propose  requiring  separate 
financial  documentation  for  each  station 
applied  for,  and  making  the  wireless 
cable  lessee  submit  the  documentation 
when  it  is  paying  for  construction  of  the 
facilities. 

11.  We  request  comment  on  this 
proposal.  We  believe  that  its  adoption 
may  deter  a  significant  number  of 
speculative  applications.  However,  we 
recognize  that  adoption  would  entail 
significant  costs.  Compiling  the 
necessary  documentation  could  impose 
a  significant  burden  on  educational 
institutions,  especially  those  not  leasing    . 
their  excess  capacity.  Further,  any 
enhanced  efficiency  'might  be 
eviscerated  by  our  having  to  allocate 
substantial  staff  resources  to  the 
analysis  of  each  financial  submission.  In 
addition,  the  requirement  could  become  . 
a  basis  for  the  filing  of  frivolous 
petitions,  further  delaying  the  grant  of 
applications.  We  seek  comment  on  how 

to  balance  these  costs  and  benefits. 
Moreover,  we  note  that  wireless  cable 
lessees  are  not  parties  to  ITFS 
applications.  Thus,  we  ask  commenters 
to  address  whether  it  would  be 


<  NTIA  provides  grants  to  educational  institutions 
for  the  construction  of  ITFS  faci  lities. 


'Currently,  applicants  are  required  lo  certify  tiieir     ^ 
financial  ability.  1 
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capacity  lessees  will  not  be 
disadvantaged  by  the  change  to  a 
window  filing  system,  for  the  same 
reason,  the  consequences  are  identical 
as  under  the  existing  system  for  parties 
simply  not  prepared  to  file  during  a 
window. 

8.  Also,  in  order  not  to  obstruct  NTIA 
grants,  we  propose  allowing  each 
December  the  tendering  of  applications 
that  rely  upon  NTIA  funding.  We  would 
consider  such  applications,  if  filed 
outside  a  window  period,  as  having 
been  filed  during  the  immediately 
following  window. 

9.  Accordingly,  we  ari  incHned  to 
adopt  the  window  filing  procedure.  We 
also  acknowledge  the  concerns  of  the 
commenters  that  the  window  filing 
procedure  may  not  by  itself  alleviate  the 
problems  faced  by  applicants  and  the 
Commission.  Thus,  as  discussed  further 
below,  we  seek  comment  on  how  we 
can  achieve  the  significant  benefits  of  a 
window  filing  system  while  minimizing 
filing  practices  that  impede  efficient 
processing. 

Proposals  To  Improve  the  Application 
Process 

10.  Financial  Qualifications  To  deter 
a  significant  number  of  ITFS 
speculators,  some  commenters  advocate 
requiring  applicants  or  their  proposed 
wireless  cable  lessees  to  submit  with 
their  applications  proof  of  their 
financial  abifity  to  construct. ^  Moreover, 
they  propose  requiring  separate 
financial  documentation  for  each  station 
applied  for,  and  making  the  wireless 
cable  lessee  submit  the  documentation 
when  it  is  paying  for  construction  of  the 
facilities. 

11.  We  request  comment  on  this 
proposal.  We  believe  that  its  adoption 
may  deter  a  significant  number  of 
speculative  applications.  However,  we 
recognize  that  adoption  would  entail 
significant  costs.  Compihng  the 
necessary  documentation  could  impose 
a  significant  burden  on  educational 
institutions,  especially  those  not  leasing 
their  excess  capacity.  Further,  any 
enhanced  efficiency  'might  be 
eviscerated  by  our  having  to  allocate 
substantial  staff  resources  to  the 
analysis  of  each  financial  submission.  In 
addition,  the  requirement  could  become  . 
a  basis  for  the  filing  of  frivolous 
petitions,  further  delaying  the  grant  of 
applications.  We  seek  comment  on  how 
to  balance  these  costs  and  benefits. 
Moreover,  we  note  that  wireless  cable 
lessees  are  not  parties  to  ITFS 
applications.  Thus,  we  ask  commenters 
to  address  whether  it  would  be 


'Currently,  applicants  are  required  to  certify  their 
flnancial  ability. 


appropriate  to  require  lessees  to 
routinely  submit  demonstrations  of  their 
financial  ability.  Commenters  should 
also  address  whether  oiu-  existing  rules 
and  policies  on  misrepresentation 
sufficiently  prohibit  parties  from  falsely 
certifying  their  financial  ability  to 
construct. 

12.  Application  Caps  Next,  we  turn  to 
two  related  proposals  by  the 
Educational  Parties.  The  first  is  a  cap  of 
three  to  five  apphcations  that  an 
individual  nonlocal  ITFS  entity  could 
file  during  a  window.  Such  applicants, 
according  to  the  Educational  Parties, 
often  work  with  frequency  speculators 
and,  backed  by  these  wireless  cable 
entities,  submit  a  number  of 
applications  simply  to  bargain  with 
other  wireless  cable  entities  seeking  to 
construct  a  viable  wireless  cable  system. 
Second,  they  propose  an  additional  cap 
of  25  applications  associated  with  the 
-  same  wireless  cable  entity,  including 
any  entity  with  direct  or  indirect 
common  ownership  or  control. 
According  to  the  Educational  Parties, 
wireless  cable  lessees  should  have  to 
file  with  their  associated  ITTS 
applications  information  detailing  who 
has  any  direct  or  indirect  interest  in  the 
wireless  cable  lessee,  including  any 
interests  as  an  owmer,  officer,  or 
director. 

13.  We  invite  comments  on  whether 
circumstances  at  this  time  warrant 
inquiry  into  either  of  the  proposed 
measures.  Adoption  of  either  proposal 
might  diminish  the  number  of 
applications  submitted,  thereby  easing 
the  processing  burden  substantially.  In 
addition,  it  would  likely  limit  multiple 
filings  by  frequency  speculators  and 
their  affiliated  applicants.  However, 
wireless  cable  operators  require  a 
minimum  number  of  channels  with 
which  to  operate  a  viable  wireless  cable 
system.  Thus,  stringent  caps  could 
obstruct  the  rapid  development  of 
robust  wireless  cable  systems  that  can 
vigorously  compete  in  the  rapidly 
.expanding  video  marketplace.  They 
could  also  retard  the  development  of 
ITFS  systems,  which  often  obtain 
funding  from  the  wireless  cable  lessees. 
Also,  commenters  should  address  how 
to  justify  the  proposed  discrimination 
against  nonlocal  applicants.  We  note 
that  such  entities  establish  eligibility 
through  letters  of  intended  use  from  an 
official  of  each  receive  site,  and  through 
the  service  on  a  local  programming 
committee  of  an  official  of  each  receive 
site.  Thus,  we  invite  commenters  to 
address  whether  and  what  kinds  of 
limitations  would  promote  both  ITFS 
and  wireless  cable  development.  How 
can  we  balance  the  efficiencies  of  such 
limitations  with  the  costs  they  might 


impose?  If  an  application  ceiling  would 
serve  the  public  interest,  how  many 
applications  associated  with  one  entity 
should  we  allow  per  window?  How 
would  we  define  common  control  for 
the  purpose  of  either  ITFS  or  wireless 
cable?  Should  we  base  our  definition  on 
actual  control,  or  on  attribution  of 
ownership? 

14.  Expedited  Consideration  of 
Applications  The  Educational  Parties 
and  WCA  propose  that,  under  certain  • 
circumstances,  we  give  expedited 
consideration  to  ITFS  applications  in 
return  for  the  appUcant's  agreeing  to  an 
accelerated  construction  schedule.  WCA 
suggests  that  a  wireless  cable  lessee  be 
able  to  request  and  obtain  expedited 
consideration  of  an  appfication  with 
which  it  is  associated,  if  the  lessee  has 
access  to  a  certain  minimum  number  of 
channels  in  the  area.^  In  return,  grantees 
would  be  required  to  order  their 
equipment  within  21  days  of  Public 
Notice  of  the  grant,  and  construct  the 
facilities  within  six  months.  Extensions 
would  be  granted  only  under 
compelling  circumstances,  such  as  the 
inability  of  the  manufacturer  to  deliver 
timely  ordered  equipment,  or  accidental 
damages  to  essential  equipment.  WC.^ 
claims  that  adoption  of  the  proposal 
would  accelerate  the  development  of 
both  FTPS  and  wireless  cable  systems  In 
addition,  the  Educational  Parties 
propose  that  educators  without  excess 
capacity  leases  also  have  access  to  such 
expedited  consideration. 

15.  While  we  do  not  now  view  the 
implementation  of  the  proposal  as 
practical,  we  invite  comments  on  the 
proposal  and  how  it  might  be 
implemented.  The  staff  may  ha\  e  to 
expend  substantial  resources 
determining  which  apphcations  were 
eligible  for  expedited  consideration, 
enforcing  the  requirement  for  ordering 
equipment,  and  enforcing  the 
construction  deadline,  thereby  delaying 
service  to  the  pubhc.  Also,  would  the 
public  be  served  if  we  denied  an 
extension  request  when  construction  is 
nearly  complete  at  the  end  of  the  six 
months?  Finally,  the  likely  substantial 
number  of  applicants  requesting 
expedited  consideration  could  defeat 
the  purpose  of  the  proposal.  In  the 
alternative,  would  processing  efficieney 
be  adequately  improved  by  a  stricter 
enforcement  of  the  existing 
requirements  for  extensions  of  lime? 


'  WCA  proposes  expedited  consideration  onK  il 
the  wireless  cable  lessee  already  has  12  channels, 
at  least  4  of  which  are  MDS.  This  would  include 
licensed  access  to  MDS  or  ITFS  stations,  tut-ofi 
non-mutually  exclusive  proposed  MDS  facilitie;.. 
and/or  proposed  ITFS  stations  (inc!u«ln(j  ihe  rmc-*. 
at  issuel.  WCA  Comments  si  7. 
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16.  Assignmeat  of  Construction 
Permits  We  now  tumlto  a  related 
proposal  to  diminish  Itbe  incentive  of 
frequency  speculators  to  submit 
applications  for  permits  that  they  intend 
to  later  assign  for  pro^t.  We  propose  to 
formalize  our  cuirentj  practice  of 
limiUng  the  allowably  consideration  for 
unbuilt  ITFS  facilities  to  out-of-pocket 
expenses,  as  is  now  applied  to  the  sale 
of  broadcast  constru 
seek  comment  on  the 

17.  Application  of 
Rule  Section  74.902( 
Commission's  Rules 
ITFS  licensee  to  foiu 
a  single  area  of  opera 
have  not  clearly  defi 
constitutes  an  "area 
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18.  The  staff  base 
area  of  operation  for 
extend  no  farther  tha; 
transmitter  site.  We 
whether  we  should  a 
a  rule.  Commenters  should  address 
whether  an  educational  institution  is 
likely  to  routinely  ser^e  an  area 
extending  beyond  thai  radius. 
Alternatively,  should  we  instead  define 
an  area  of  operation  ip  terms  of 
interference,  rather 
Specifically,  we  seek 
whether  we  should  c 
be  in  diffeTtent  areas 
long  as  one  could  oparate  at  maximum 
authorized  power  on  he  same  channel 
at  each  site  without  c  >-channel 
interference. 

19.  Offset  We  next  i  um  to  our  policies 
toward  offset.*  Currently,  we  apply  the 
28dB  D/U  ratio  standi  ird  to  determine 
co-channel  interferenpe.  However,  we 
do  not  require  offset  i 
raised  by  one  of  the  a 
Instead,  we  have  encc 
negotiated  agreement :  to  use  offset  to 
resolve  interference.  (Consequently,  we 
must  decide  between  two  mutually 
exclusive  applications  when,  if  the 
applicants  used  offset .  both  could  serve 
the  public  without  ob  lectionable  co- 
channel  interference.  To  require  offset 
between  otherwise  gr  mtable  mutually 
exclusive  ITFS  applic  ants  would  help 
maximize  the  numbef 
entities  that  can  avail 
service.  Thus,  we  probose  requiring  the 
use  of  offset  in  such  c  ircumstances 
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when  all  affected  transmitters  are 
capable  of  handling  frequency  offset 
stability  requirements.  Such  a 
requirement,  we  believe,  would  both 
accelerate  the  granting  of  applications 
and  allow  for  a  greater  number  of  ITFS 
licensees,  thereby  increasing  service  to 
the  public.  Also,  although  we  currently 
require  new  appUcants  to  use 
equipment  capable  of  utilizing  offset, 
we  have  not  always  done  so. 
Accordingly,  we  would  not  apply  the 
proposed  rule  to  facilities  predating  the 
requirement  that  lack  offset  capability. 

20.  Protected  Service  Areas.  In 
addition  to  receive  site  protection,  ITFS 
applicants  can  request  interference 
protection  for  a  service  area.*  We 
provide  such  protection  only  at  an 
appUcant  or  licensee's  request. 
Generally,  such  protection  benefits  the 
wireless  cable  lessee,  because  the 
protected  service  area  ensures 
interference  protection  within  an  area 
where  receive  sites  are  not  specified,  or 
extended  protection  over  an  area  where 
receive  sites  are  not  ciurently  located. 
Moreover,  the  protection  is  afforded 
only  during  the  hours  that  the  wireless 
cable  entity  is  using  the  chaimels. 

21.  Protected  service  areas  are 
intended  to  provide  a  measure  of 
protection  to  wireless  cable  lessees,  in 
order  to  promote  the  inaugiu-ation  of 
new  or  improved  wireless  cable  service. 
However,  the  protected  service  area  has 
frequently  been  used  in  ways  that  we 
had  not  contemplated.  Specifically, 
appUcants  for  new  facilities  often 
request  and  receive  interference 
protection  that  restricts  an  existing 
licensee  from  seeking  certain 
modifications  to  its  facilities.  In 
addition,  otherwise  grantable  ITFS 
applications  in  adjacent  communities 
often  obtain  interference  protection, 
causing  them  to  become  mutually 
exclusive  with  a  previously  filed 
application.  At  the  same  time,  an 
existing  facility  that  has  not  requested 
such  protection  often,  upon  learning 
that  an  application  for  a  nearby 
operation  has  been  filed,  requests 
interference  protection  and  thereby 
obstructs  the  new  appUcant.  We  beUeve 
that  these  practices  may  be  an  abuse  of 
our  processing  system  driven  by  certain 
wireless  cable  lessees,  designed  to 
prevent  or  dilute  competitioh.  Further, 
this  practice  significantly  impacts  our 
processing  and  delays  the  inauguration 
of  new  or  improved  service  to  the 
pubUc.  Moreover,  such  practices 
unfairly  disrupt  existing  operations  and 
already-proposed  facilities. 


'  Sections  74.903  (d)  and  (e)  of  the  Commission's 
Rules. 


22.  In  order  to  hasten  service  to  the 
public,  then,  we  propose  to  modify  our 
application  of  interference  protection. 
Specifically,  we  propose  to  apply  such 
protection  only  prospectively.  Thus,  it 
would  be  effective  only  with  regard  to 
applications  filed  after  the  protection 
request.  Commenters  are  innted  to 
address  whether  our  proposal  would 
sufficiently  diminish  the  disruption  and 
delay  resulting  fitwn  the  current  method 
of  granting  interference  protection.  We 
also  seek  comment  on  a  particular 
application  of  the  proposed  rule. 
Specifically,  if  two  applications 
submitted  during  the  same  filing 
window,  otherwise  grantable,  are 
mutually  exclusive  only  because  both 
applicants  request  a  protected  service 
area,  we  propose  to  consider  them  as 
mutually  exclusive.  We  invite 
comments  on  this  proposal. 

23.  Receive-Site  Interference 
Protection.  Pursuant  to  §  74.903  (d)  and 
(e)  of  the  Commission's  Rules,  an  ITFS 
licensee,  permittee,  or  appUcant  may 
request  interference  protection  for  its 
receive  sites.  The  rule  does  not 
expressly  limit  the  distance  a  receive 
site  may  be  from  the  transmitter  in  order 
to  receive  such  protection.  As  a  result, 
we  have  received  nimierous 
applications  in  which  interference 
protection  has  been  requested  for 
receive  sites  that  appear  to  be  beyond 
the  reasonable  coverage  ability  of  an 
educational  Institution.  We  believe  that 
such  requests  are  an  abuse  of  our 
processes,  designed  to  increase 
artificially  the  service  area  of  the 
wireless  cable  lessee.  We  also  believe 
that  the  elimination  of  this  practice 
would  significantly  increase  the 
efficiency  of  our  processing  of 
applications,  thereby  hastening  service 
to  the  public. 

24.  Given  an  ITFS  faciUty's  height, 
power,  frequency,  and  mode  of 
transmission,  our  experience  suggests 
that  it  is  generally  unlikely  that  an 
educational  institution  would 
reasonably  serve  a  receive  site  that  is 
more  than  35  miles  from  the  transmitter. 
Thus,  absent  a  showring  of  unique 
circumstances,  we  propose  to  provide 
protection  only  for  those  receive  sites  35 
miles  or  less  from  the  transmitter. 
Further,  we  propose  that  an  applicant 
not  be  able  to  claim  eUgibiUty  for  a 
license  by  use  of  any  receive  site  more 
than  35  miles  from  the  transmitter. 
Applicants  are  invited  to  address  this 
proposal. 

25.  Major  Modifications.  We  classify 
appUcations  to  modify  an  existing  ITFS 
facility  or  to  amend  a  pending 
application  as  either  major  or  minor, 
attaching  different  procedural  rules  to 


each.6  We  generally  define  major 
modifications  as  those  that  significantly 
impact  an  existing  or  proposed  facility. 
Pursuant  to  the  window  proposal,  the 
Commission  will  accept  major 
amendments  and  applications  for  major 
modifications  only  during  an  open 
window  period. 

26.  However,  the  current  definition  of 
minor  changes,  we  believe,  does  not 
realistically  take  into  account  the 
impact  that  the  proposed  change  would 
have  on  the  facility  in  question,  nearby 
facilities,  or  proposed  facilities.' 
Applicants  frequently  submit 
appUcations  for  changes  that  would 
substantially  affect  the  operations  of 
such  facilities,  yet  we  now  treat  many 
of  these  changes  as  minor.  Accordingly, 
we  propose  to  reclassify  certain  changes 
as  major.  Consequently,  we  would 
accept  amendments  and  applications  for 
such  changes  only  during  a  wdndow 
filing  period.  We  believe  that  this  action 
would  more  accurately  reflect  the 
impact  of  a  proposed  change. 

27.  We  have  had  an  informal  policy 
of  considering  proposals  to  relocate  a 
faciUty's  transmitter  site  by  10  miles  or 
more  as  a  major  change.  We  now 
propose  to  modify  our  rules  to  make  this 
poUcy  formal.  In  addition,  we  propose 
to  reclassify  as  a  major  change  any 
applicaUon  or  amendment  involving:  (1) 
Any  polarization  change;  (2)  the 
addition  of  any  receive  site  that  would 
experience  interference  from  any 
Ucensee  or  appUcant  on  file  prior  to  the 
submission  of  the  amendment;  (3)  an 
increase  in  the  EIRP  in  any  direction  by 
more  than  1.5  dB;  8  (4)  an  increase  of  25 
feet  or  more  in  the  transmitting  antenna 
height;  or  (5)  any  change  that  would 
cause  interference  to  any  previously 
proposed  appUcation  or  existing  facility. 
We  note  that  by  limiting  the  opportunity 
to  file  the  above  types  of  applications, 
adoption  of  the  proposal  would  appear 
to  somewhat  diminish  a  Ucensee  or 
applicant's  flexibility  to  respond  to 
changing  needs  and  circumstances.  At 
the  same  time,  however,  we  believe  that 
adoption  of  the  proposed  rules  would 
make  oiu-  classification  of  changes  more 
consistent.  By  doing  so,  we  believe,  we 
would  enhance  the  efficiency  of  the 
window  filing  system.  Thus,  it  appears 
that  the  benefits  gained  from  the  rule 
would  outweigh  the  costs.  We  seek 
comment  on  our  analysis.  Finally,  we 
propose  to  exempt  from  the  new  rule 
any  change  that  resolves  mutually 


f' Section  74.911  of  tile  Commissions  Rules.  47 
CFR  74.911. 

'  Section  74.91 1  classifies  a  small  number  of 
specified  changes  as  major  and  defines  all  other 
changes  as  minor. 

•Thus,  TPO  would  no  longer  be  the  deciding 
factor  in  determining  whether  a  change  is  major. 
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each.6  We  generally  define  major 
modifications  as  those  that  significantly 
impact  an  existing  or  proposed  facility. 
Pursuant  to  the  window  proposal,  the 
Commission  will  accept  major 
amendments  and  applications  for  major 
modifications  only  during  an  open 
window  period. 

26.  However,  the  current  definition  of 
minor  changes,  we  believe,  does  not 
realistically  take  into  account  the 
impact  that  the  proposed  change  would 
have  on  the  facility  in  question,  nearby 
facilities,  or  proposed  facilities.^ 
Applicants  frequently  submit 
apphcations  for  changes  that  would 
substantially  affect  the  operations  of 
such  facihties,  yet  we  now  treat  many 
of  these  changes  as  minor.  Accordingly, 
we  propose  to  reclassify  certain  changes 
as  major.  Consequently,  we  would 
accept  amendments  and  applications  for 
such  changes  only  during  a  wdndow 
filing  period.  We  believe  that  this  action 
would  more  accurately  reflect  the 
impact  of  a  proposed  change. 

27.  We  have  had  an  informal  policy 
of  considering  proposals  to  relocate  a 
facility's  transmitter  site  by  10  miles  or 
more  as  a  major  change.  We  now 
propose  to  modify  our  rules  to  make  this 
pohcy  formal.  In  addition,  we  propose 
to  reclassify  as  a  major  change  any 
application  or  amendment  involving:  (1) 
Any  polarization  change;  (2)  the 
addition  of  any  receive  site  that  would 
experience  interference  from  any 
licensee  or  applicant  on  file  prior  to  the 
submission  of  the  amendment;  (3)  an 
increase  in  the  EIRP  in  any  direction  by 
more  than  1.5  dB;8  (4)  an  increase  of  25 
feet  or  more  in  the  transmitting  antenna 
height;  or  (5)  any  change  that  would 
cause  interference  to  any  previously 
proposed  apphcation  or  existing  facility. 
We  note  that  by  limiting  the  opportunity 
to  file  the  above  types  of  applications, 
adoption  of  the  proposal  would  appear 
to  somewhat  diminish  a  licensee  or 
applicant's  flexibility  to  respond  to 
changing  needs  and  circumstances.  At 
the  same  time,  however,  we  believe  that 
adoption  of  the  proposed  rules  would 
make  oiu-  classification  of  changes  more 
consistent.  By  doing  so,  we  believe,  we 
wDuld  enhance  the  efficiency  of  the 
window  filing  system.  Thus,  it  appears 
that  the  benefits  gained  from  the  rule 
would  outweigh  the  costs.  We  seek 
comment  on  our  analysis.  Finally,  we 
propose  to  exempt  from  the  new  rule 
any  change  that  resolves  mutually 


'■Section  74.911  oiihe  Commission's  Rules.  47 
CFR  74.911. 

'  Section  74.91 1  classifies  a  small  number  of 
specified  changes  as  major  and  defines  all  other 
changes  as  minor. 

•Thus,  TPO  would  no  longer  be  the  deciding 
factor  in  determining  whether  a  change  is  major. 


exclusive  applications  without  creating 
new  frequency  conflicts. 

28.  FAA  Authorization.  Pursuant  to 
Section  17.4  of  the  Commission's  Rules, 
we  do  not  grant  or  modify  a  license 
until  the  Federal  Aviation 
Administration  (FAA)  has  determined 
that  the  proposed  transmitter  site  will 
not  pose  a  hazard  to  air  navigation. 
Applicants  now  state  in  their 
applications  that  they  have  applied  for 
FAA  clearance.  However,  once  that 
clearance  is  obtained,  applicants  are  not 
required  to  inform  the  Commission.  To 
hasten  the  time  that  our  staff  learns  of 
the  FAA's  hazard  determinations,  we 
propose  to  require  the  applicant  to 
inform  the  Commission  of  the  FAA's 
determination.  We  believe  that  this 
would  accelerate  service  to  the  public. 
Commenters  are  invited  to  address  the 
costs  and  benefits  of  adopting  the 
proposal. 

29.  Interference  Studies.  Applicants 
often  claim  that  their  proposed  facihties 
will  cause  no  harmful  interference, 
based  either  on  their  being  beyond  the 
radio  horizon  or  on  their  signal  being 
blocked  by  nearby  terrain.  However, 
such  applicants  frequently  provide  no 
terrain  profiles  to  support  such  claims. 
Furthermore,  whenever  an  applicant 
files  a  proposal  claiming  that  no 
interference  will  be  cause  due  to  the 
signal's  being  blocked  by  the 
surrounding  terrain,  a  question  ahnost 
always  arises  as  to  the  amount  of  signal 
that  will  be  blocked.  Many  applicants 
conclude  that  any  terrain  obstruction, 
regardless  of  degree,  completely  blocks 
the  signal.  Our  experience  has 
demonstrated  that  this  conclusion  is  not 
necessarily  true. 

30.  Accordingly,  we  propose  to 
amend  the  rules  to  require  the 
submission  of  terrain  profiles  and  a 
quantitative  analysis  of  any  additional 
signal  loss  calculated  by  using  the 
Longley-Rice  propagation  model, 
Version  1.2.2,  in  the  point-to-point 
mode.  Adoption  of  the  proposal  would 
make  mandatoiy  a  technical  analysis 
that  many  applicants  already  use.  The 
Longley-Rice  model  was  derived  from 
NBS  Technical  Note  101  and  updated  in 
1982  by  G.  A.  Hufford.  Version  1.2.2 
incorporated  modifications  described  in 
a  memorandum  by  Hufford  in  1985. 
Terrain  elevations  used  as  input  to  the 
model  should  be  from  the  United  States 
Geological  Survey  three-second  or  30- 
second  digitized  terrain  databases. 
Further,  we  propose  to  disregard  any 
claim  of  signal  blockage  caused  by 
artificial  structures.  Such  claims  usually 
make  impossible  any  quantitative 
analysis.  Accordingly,  we  seek  comment 
on  these  proposals. 


31.  Reasonable  Assurance  of  Receive 
Sites.  We  have  received  a  number  of 
applications  in  which  some  of  the 
schools  listed  as  receive  sites  have 
subsequently  informed  us  that  they  had. 
in  fact,  not  agreed  to  participate  in  the 
proposed  ITFS  system.  This  practice 
forces  the  Commission  to  allocate  its 
scarce  resources  processing  an 
inaccurate  application,  then 
reprocessing  it  (and  related  mutuallv 
exclusive  applications)  when  the 
information  is  corrected.  Such 
duplicative  processing  significantly 
delays  the  final  disposition  of  all  itFS 
applications.  Therefore,  we  seek 
comment  on  how  an  applicant  should 
demonstrate  reasonable  assurance  of  a 
receive  site's  legitimacy.  We  propose 
requiring  a  letter  of  assurance  from  the 
applicant,  listing  the  receive  sites' 
contact  people,  titles,  and  telephone 
numbers.  With  regard  to  noncompliance 
with  any  new  requirement,  should  we 
automatically  decline  to  consider  any 
proposed  receive  site  without  adequate 
assurance? 

32.  Accreditation  of  Applicants 
Currently,  pursuant  to  Section  74.932  of 
the  Commission's  Rules,  an  applicant  to 
construct  new  facihties  must  report 
whether  it,  its  members,  or  the  receive 
sites  it  serves  are  accredited.  The 
application  form  does  not  require  the 
educator  to  specify  whether  it  is  the 
applicant  or  its  members  that  are 
accredited.  This  ambiguity  has  opened 
the  door  to  abuse  of  our  procedures. 
Consequently,  we  have  received 
applications  in  which  the  applicant  is 
an  accredited  organization,  but  it 
proposes  receive  sites  at  non-accredited 
institutions.  Applicants  often  evade  the 
intent  of  the  rule  by  having  only  one 
receive  site  out  of  many  accredited, 
thereby  defeating  the  fundamental 
purpose  of  the  service,  which  is  to  serve 
the  educational  needs  of  accredited 
institutions. 

33.  Thus,  we  propose  to  require 
applicants  to  state  whether  and  by 
whom  each  school  listed  as  a  receive 
site  in  accredited.  We  also  propose  not 
to  consider  in  a  tie-breaking  proceeding 
a  receive  site  that  lacks  this 
accompanying  information,  or  that  is 
unaccredited,  as  that  would  allow  it 
unwarranted  comparative  consideration. 
Commenters  are  invited  to  address  other 
ways  we  should  utilize  the  additional 
information.  Should  we  require  a 
majority  of  receive  sites  to  be  accredited 
in  order  for  the  application  to  be 
grantable?  Should  we  deny  interference 
protection  for  any  unaccredited  recei\  e 
site?  We  invite  commenters  to  address 
any  or  all  of  the  above  proposals. 
However,  we  do  not  wish  to  limit  the 
range  of  comments  in  this  area.  Thus. 
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we  welcome  other  proposals  besides 
those  discussed  abova  that  would 
safeguard  both  the  efficiency  of  a 
vkindow  filing  system]  and  the  integrity 
of  our  processes.         \ 

Freeze  of  New  Applitjations 

34.  In  the  Notice  w^  announced  that, 
for  a  period  of  time.  We  would  not 
accept  applications  fqr  new  ITFS 
facilities  or  for  major  thanges  to  existing 
facilities.  We  expressed  our  concern  that 
potential  applicants  v  'ould  inundate  the 
Commission  with  app  lications  while  the 
old  cut-off  rule  was  st  ill  in  effect, 
thereby  defeating  the  purpose  of  the 
proposed  rulemaking.  However,  we 
stated  that  we  would  continue  to  accept 
(but  not  process)  applications  in  which 
the  appUcant  relies  oi|  NTIA  for 
construction  funds.  VVe  have  also 
continued  to  accept  nlajor  change 
proposals  where  they  are  filed  in  the 
same  market  to  accon  modate  settlement 
agreements  among  ap  Dlicants  that  have 
previously  achieved  qut-off  status  and 
where  the  settlement  tesolves  mutually 
exclusive  apphcatiom ;. 

35.  Upon  publicatic  n  of  this  Order 
and  Further  Notice  in  the  Federal 
Register,  we  shall  instruct  the  staff  to 
begin  accepting  appLi(:ations  for  major 
changes  to  existing  fafiUties.  and  any 
mutually  exclusive  ajipiications  thereto. 
Such  applications  wiU  be  processed 
under  the  existing  A/p  cut-off  rules.  We 
believe  that  this  will  *ase  the  burden 
that  the  freeze  has  caused  to  educational 
institutions  that  seek  |o  alter  their 
existing  facihties.  Licensees  and  those 
filing  competing  applications  may  file 
such  appUcations  undl  the  effective 
date  of  any  window  filing  rules.  We 
note  that  this  Order  a| 
contemplates  modify  i 
of  a  major  change.  Fo| 
modifying  the  freeze, 
existing  definition  of  I 
pending  major  modif 
not  cut  off  as  of  the  ac 
Order  and  Further  Nc 
considered  in  conjuni  ;tion  with  the 
newly  submitted  app  ications. 

Administrative  Matte  rs 

Pursuant  to  applicable  procedures  set 
forth  in  §§1.415  and  1.419  of  the 
Commission's  Rules.  17  C.F.R.  1.415 
and  1.419.  interested  parties  may  file 
comments  on  or  befode  August  29. 1994, 
and  reply  comments  an  or  before 
September  28. 1994.  To  file  formally  in 
this  proceeding,  you  nust  file  an 
original  and  five  copies  of  all  comments, 
reply  comments,  and  supporting 
comments.  If  you  want  each 
Commissioner  to  recaive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  nine  popies.  You  should 


d  Further  Notice 
g  our  definition 
the  purposes  of 

e  shall  use  the 

e  term.  Any 
ation  appUcation 
option  of  this 
tice  will  be 


send  comments  and  reply  comments  to 
the  Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  room  239.  at  the  Federal 
CommunicatitMis  Commission,  1919  M 
Street,  NW.,  Washington.  DC  20554. 

List  of  Subjects  in  47  CFR  Part  74 

Instructional  Television  Fixed 
Service.  Television  broadcasting. 

Federal  Cominunications  Commission. 

La  Vera  F.  Marshall. 

Acting  Secretary. 

[FR  Doc.  94-16880  Filed  7-12-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  94-67;  Notice  01] 

RIN2127-AF33 

Federal  Motor  Vehicle  Safety 
Standards;  Seat  Belt  Assembly 
Anchorages 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  Proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Standard  No.  210  to  require  the 
installation  of  anchorages  for  either  a 
Type  1  or  a  Type  2  seat  belt  assembly 
at  any  seating  position  for  which 
Standard  No.  208  requires  the 
installation  of  a  Type  1  or  a  Type  2  seat 
belt.  Anchorages  required  by  Standard 
No.  210  must  meet  the  strength,  location 
and  other  performance  requirements  of 
that  standard.  Currently,  S4.1.2  of 
Standard  No.  210  requires  the 
installation  of  an  anchorage  for  a  Type 
1  or  a  Type  2  seat  belt  assembly  for  all 
designated  seating  positions,  except 
positions  already  required  by  section 
4.1.  J  of  Standard  No.  210  to  have  an 
anchorage  for  a  Type  2  seat  belt 
assembly  and  except  passenger  seats  in 
buses.  The  practical  effect  of  Standard 
No.  210's  not  requiring  anchorages  for 
the  bus  passenger  seats  is  that  the 
anchorages  for  the  Type  1  seat  belt 
assemblies  required  at  passenger  seats 
in  small  buses  are  not  currently  required 
to  comply  with  the  performance 
requirements  of  that  Standard.  This 
notice  will  correct  this  oversight. 
DATES:  Ck)nunent  date:  Comments  must 
be  received  by  September  12,  1994. 


Proposed  effective  date:  If  adopted,  - 
the  proposed  amendments  would 
become  effective  30  days  following 
publication  of  the  final  rule. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  number  of  this 
notice  and  be  submitted  to:  Docket 
Section,  Room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  (Docket  Room  hours  are  9.30 
a.m.-4  p.m..  Monday  through  Friday.; 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clarke  Harper.  Office  of  Vehicle  Safety 
Standards,  NRM-12,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Telephone:  (202)  366-4916. 

SUPPLEMENTARY  INFORMATION:  On 
November  2, 1989,  NHTSA  pubHshed  a 
final  rule  amending  Standard  No.  208, 
Occupant  Crash  Protection,  to  require 
the  installation  of  Type  2  (lap/shoulder) 
seat  belts  at  all  forward-facing  rear 
outboard  seating  positions  in  all 
vehicles  with  a  gross  vehicle  weight 
rating  (GVWR)  of  10,000  pounds  or  less, 
other  than  school  buses  (54  FR  46257). 
The  final  rule  also  required  Type  2  seat 
belts  at  all  front  outboard  seating 
positions  in  small  buses  and  Type  1 
(lap)  seat  belts  at  all  other  seating 
positions  in  small  buses. 

In  the  preamble  to  the  final  rule, 
effective  September  1. 1991,  the  agency 
stated  that  it  did  not  need  to  amend 
Standard  No.  210.  Seat  Beh  Assembly 
Anchorages,  to  require  the  installation 
of  anchorages  for  Type  2  seat  belt 
assembhes  at  the  affected  seating 
positions  because  S4.1.1  already 
required  the  installation  of  anchorages 
for  a  Type  2  seat  belt  assembly 
whenever  Standard  No.  208  required  the 
installation  of  a  Type  2  seat  belt. 

In  making  this  statement,  the  agency 
overlooked  the  exceptions  in  S4.1.2  of 
Standard  No.  210.  That  section  requires 
the  installation  of  anchorages  for  a  Type 

1  or  a  Type  2  seat  belt  assembly  for  all 
designated  seating  positions,  except 
positions  required  to  have  an  anchorage 
for  a  Type  2  seat  belt  assembly  and 
except  for  passenger  seats  in  buses. 
Thus,  the  anchorages  for  the  Type  1  seat 
belt  assembhes  required  at  passenger 
seats  in  small  buses  by  the  November  2, 
1989  final  rule  are  not  currently 
required  to  comply  with  Standard  No. 
210.  To  correct  this  oversight,  this 
notice  proposes  to  amend  Standard  No. 
210  to  require  the  installation  of 
anchorages  for  either  a  Type  1  or  a  Type 

2  seat  belt  assembly  at  any  seating 
position  for  which  Standard  No.  208 
requires  the  installation  of  a  Type  1  or 
a  Type  2  seat  belt. 


Since  NHTSA  believes  that  the 
anchorages  currently  being  installed  by 
the  manufacturers  comply  with  the 
requirements  of  Standard  No.  210, 
NHTSA  is  proposing  that  if  this 
proposal  is  adopted  as  a  final  rule,  il 
would  become  effective  30  days  after 
publication. 

The  agency  proposes  to  simplify  the 
language  of  S4.1  and  to  reword  it  to 
eliminate  the  possibihty  of  similar 
oversights  in  the  fiitiue.  The  proposed 
regulatory  language  in  this  notice 
combines  the  requirements  of  current 
S4.1.1  and  S4.1.2  into  one  section. 
Further,  it  makes  clear  that  anchorages 
for  either  a  Type  1  or  a  Type  2  seat  belt 
assembly  are  required  whenever 
Standard  No.  208  requires  either  a  Typo 
1  or  a  Type  2  seat  belt  assembly.  This 
change  will  eliminate  the  need  for 
further  amendment  of  Standard  No.  210 
if  the  seat  belt  requirements  of  Standard 
No.  208  are  amended  in  the  future. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.0. 12866,  "Regulatory 
Plaiming  and  Review."  NHTSA  has 
considered  the  impact  of  this 
rulemaking  action  imder  the 
Department  of  Transportation's 
regulatory  policies  and  procedures  and 
determined  that  the  action  is  not 
"significant"  imder  those  policies  and 
procedures.  While  these  anchorages  are 
not  ciurently  required  to  comply  with 
Standard  No.  210.  NHTSA  believes  that 
manufacturers  do  design  these 
anchorages  to  comply  with  these 
requirements.  Thus,  NHTSA  does  not 
expect  any  impact  from  this  proposed 
rule.  Thereiore,  preparation  of  a  full 
regulatory  evaluation  is  not  warranted. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  notice  imder  the 
Regulatory  Flexibility  AcL  1  hereby 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  explained  above,  NHTSA  does  not 
anticipate  any  impact  bom  this 
proposed  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
proposed  rule  under  the  National 
Environmental  Fohcy  Act  and 
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Since  NHTSA  believes  that  the 
anchorages  ciurently  being  installed  by 
the  manufacturers  comply  with  the 
requirements  of  Standard  No.  210, 
NHTSA  is  proposing  that  if  this 
proposal  is  adopted  as  a  final  rule,  il 
would  become  effective  30  days  after 
pubircation. 

The  agency  proposes  to  simplify  the 
language  of  S4.1  and  to  reword  it  to 
eliminate  the  possibility  of  similar 
oversights  in  the  future.  The  proposed 
regulatory  language  in  this  notice 
combines  the  requirements  of  current 
S4.1.1  and  S4.1.2  into  one  section. 
Further,  it  makes  clear  that  anchorages 
for  either  a  Type  1  or  a  Type  2  seat  belt 
assembly  are  required  whenever 
Standard  No.  208  requires  either  a  Type 
1  or  a  Tjrpe  2  seat  belt  assembly.  This 
change  will  eliminate  the  need  for 
further  amendment  of  Standard  No.  210 
if  the  seat  belt  requirements  of  Standard 
No.  208  are  amended  in  the  future. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemdung  document  was  not 
reviewed  und»  E.0. 12866,  "Regulatory 
Planning  and  Review."  NHTSA  has 
considered  the  impact  of  this 
rulemaking  action  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures  and 
determined  that  the  action  is  not 
"significant"  under  those  policies  and 
procedures.  While  these  anchorages  are 
not  currently  required  to  comply  with 
Standard  No.  210,  NHTSA  believes  that 
manufacturers  do  design  these 
anchorages  to  comply  with  these 
requirements.  Thus.  NHTSA  does  not 
expect  any  impact  from  this  proposed 
rule.  Tbeieiare,  preparation  of  a  full 
regulatory  evaluation  is  not  warranted. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  notice  under  the 
Regulatory  Flexibility  AcL  I  hereby 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantia]  number  of  small  entities. 
As  explained  above,  NHTSA  does  not 
anticipate  any  impact  from  this 
proposed  rule. 

Paperwork  Reduction  Act  I 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

National  Environmental  Policy  At:i 

NHTSA  has  also  analyzed  this 
proposed  rule  under  the  National 
Environmental  Policy  Act  and 


determined  that  it  would  not  have  a 
significant  impact  on  the  human 
environment. 

Executive  Order  126 J 2  (Federalism) 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the^prlnciples  and 
criteria  containedln  E.0. 12612,  and 
has  determined  tpat  this  proposed  rule 
would  not  have  significant  federafism 
implications^to  w^ant  the  preparation 
of  a  Federahsm  Assessment. 

Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  eff»x:t,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  appUes  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C  30161  sets 
forth  a  procedure  for  fudidal  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  This  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

AU  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiahty.  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
fit)m  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  chi  the  oonunent 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 


at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket  The  NHTSA  vrill  continue 
to  file  relevant -information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  thf»t 
Interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  uill  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 

vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  571  be 
amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  would  be  revised  to  read  as 
follows: 

Authority:  49  U.S.C  322,  30111,  30115, 
30117,  and  30166,  delegation  of  authority  at 
49  CFR  1.5a 

§571.210    (Amended) 

2,  Section  571.210  would  be  amended 
by  revising  S4.1.1.  removing  existing 
S4. 1.2,  redesignating  existing  S4. 1.3(a) 
as  S4. 1.2(a)  and  redesignating  existing 
S4.1.3(b)  as  S4. 1.2(b)  and  revising  it,  to 
read  as  follows: 

§571.210    Standard  No.  210;  Seat  t>ett 
assembty  anchorages. 

S4.1.1  Seat  belt  anchorages  for  a  Type 

1  or  a  Type  2  seat  belt  assembly  shall 
be  installed  for  each  designated  seating 
position  for  which  a  Type  1  or  a  Type 

2  seat  belt  assembly  is  required  by 
Standard  No.  208  (49  CFR  571.208).  Seat 
belt  anchorages  for  a  Type  2  seat  belt 
assembly  shall  be  installed  for  each 
designated  seating  position  for  which  a 
Type  2  seat  belt  assembly  is  required  by 
Standard  No.  208  (49  CFR  571.208). 

S4.1.2(a)  •   *   • 

(b)  The  requirement  in  S4.1.1  of  this 
standard  that  seat  beh  anchorages  ion  a 
Type  1  or  a  Type  2  seal  belt  assembly 
shall  be  installed  for  certain  designated 
seating  positions  does  not  apply  to  any 
such  seating  positions  that  are  eqin'pped 
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with  a  seat  belt 
frontal  crash  protection 
S5.1  of  Standard 
571.208). 

•        •        •        1 

Issued  on  July  7, 
Patricia  P.  Breslin, 
Acting  Associate 
Rulemaking. 
(FR  Doc.  94-16912 
BILUNG  CODE  4910-S»^ 


49  CFR  Part  571 
pocket  No.  85-07; 
RIN2127-AF23 


Federal  Register  /  Vol. 


;  a^embly  that  meets  the 
requirements  of 
Jo.  208  (49  CFR 


994. 
Ac^inistratorfor 

iled  7-12-94:  8:45  am) 


Notice  9] 


Federal  Motor  Vehicle  Safety 
Standards;  Air  Bfake  Systems  Control 
Line  Pressure  Balance 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Tn  jisportation. 
ACDON:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  In  resp(  inse  to  a  petition  for 
rulemaking  subm;  tted  by  Sealco  Air 
Controls,  Inc.,  thii  notice  proposes  to 
amend  the  contro)  line  pressure 
differential  requiijements  in  Standard 
No.  121,  AirBrakb  Systems,  for 
converter  dollies  and  trailers  designed 
to  tow  another  vehicle  equipped  with 
air  brakes.  The  agency  has  tentatively 
concluded  that  the  proposed 
amendments  wou  id  improve  the  braking 
compatibility  of  s  ich  vehicles  by 
allowing  the  use  c  f  a  relay  valve  knowm 
as  a  spool-type  lo'  v  opening  valve.  The 
agency  does  not  a  iticipate  any  adverse 
safety  consequenc  es  resulting  from 
amending  the  preisure  differential 
requirements. 

DATES:  Commenti .  Conunents  must  be 
received  on  or  bel  ore  September  12, 
1994. 

Proposed  effect  ve  date.  The  proposed 
amendments  in  tt  is  notice  would 
become  effective  :  lO  days  after 
publication  of  a  fi  nal  rule  in  the  Federal 
Register. 

ADDRESSES:  Comii  »ents  should  refer  to 
the  docket  and  nc  iics  numbers  above 
and  be  submitted  to:  Docket  Section, 
National  Highwaj^  Traffic  Safety 

0  Seventh  Street. 
D.C.  20590.  Docket 
.  to  4  p.m.,  Monday 


Administration. 

S.W.,  Washingtoi 

hours  are  9:30  a. 

through  Friday. 

FOR  FURTHER  INFO^JMATION  CONTACT:  Mr. 

Chris  Tinto,  Office  of  Vehicle  Safety 

Standards,  National  Highway  Traffic 

Safety  Administration,  400  Seventh 

Street.  S.W.,  Washington.  D.C.  20590. 

(202-366-6761). 


SUPPLEMENTARY  INFORMATION:  Standard 
No.  121,  Air  Brake  Systems,  establishes 
performance  and  equipment 
requirements  for  braking  systems  on 
vehicles  equipped  with  air  brakes, 
including  requirements  for  pneumatic 
timing.  For  purposes  of  compliance 
testing,  the  pneiunatic  timing  tests  for 
trailers,  including  trailer  converter 
dollies,  are  conducted  with  the  trailer 
connected  to  a  test  rig  rather  than  an 
actual  tractor.  The  test  rig  delivers  air  to, 
and  releases  air  from,  the  trailer  during 
the  timing  test.  The  timing  tests  for 
vehicles  designed  to  tow  trailers  are 
conducted  with  a  50  cubic  inch 
reservoir  connected  to  rear  control  line 
coupling.  This  reservoir  represents  the 
control  line  volume  of  the  control  trailer 
used  in  the  compliance  testing. 

On  August  21, 1992,  NHTSA 
published  a  final  rule  amending  the 
pneumatic  timing  requirements  of 
Standard  No.  1 21  with  respect  to  the 
control  signal  pressure  balance  for 
tractor  trailer  combinations.  (57  FR 
37902).  The  agency  added  S5.3.5  which 
specifies  a  new  test  procedure  for 
determining  the  control  line  pressure 
differential  in  converter  dollies  and 
trailers  designed  to  tow  another  trailer 
equipped  with  air  brakes.  Specifically, 
the  rule  requires  that  the  pressiu^ 
differential  between  the  control  line 
input  coupling  and  a  50  cubic  inch  test 
reservoir  shall  not  exceed  1  psi  at  all 
input  pressures  between  5  psi  and  20 
psi  and  2  psi  at  all  input  pressures 
greater  than  20  psi.  Agency  research 
indicates  that  input  pressiu^s  below  20 
psi  represent  routine  braking 
applications,  input  pressvues  between 
20  psi  and  40  psi  represent  moderate  to 
heavy  braking  applications,  and  input 
pressures  above  40  psi  represent  severe 
braking  applications.  As  explained 
below,  NHTSA  is  proposing  to  modify 
the  limit  above  40  psi  to  allow  a  5 
percent  differential  (which  at  higher 
pressiu«s  exceeds  the  current  limit  of  2 
psi)  based  on  the  Society  of  Automotive 
Engineer's  (SAE's)  Recommended 
Practice  SAE  J1505,  Brake  Force 
Distribution  Test  Code  Commercial 
Vehicles. 

The  agency  explained  that  the 
amendment  is  designed  to  ensiu«  that 
the  control  signal  "passes"  through  a 
towing  trailer  or  dolly  without  being 
altered  along  the  way.  Since  the  control 
signal  passes  through  unaltered,  each 
vehicle  in  a  combination  unit  receives 
the  same  brake  control  signal.  This 
serves  to  increase  the  braking 
compatibility  of  combination  vehicles 
since  each  vehicle  in  a  combination  has 
comparable  braking  performance. 


Sealco  Petition 

On  June  18, 1993,  Sealco  Air  Controls, 
Inc.  (Sealco).  a  valve  manufacturer, 
submitted  to  NHTSA  a  rulemaking 
petition  to  amend  Standard  No.  121 
with  respect  to  the  control  line  pressure 
differential  requirements  in  S5.3.5. 
Specifically,  it  requested  that  NHTSA 
amend  these  requirements  to  permit  the 
manufactxire  of  its  low  opening  valves 
that  serve  to  adjust  air  flow  in  control 
lines.  These  valves  are  used  as  control 
line  relay  valves  and  service  line  relay 
valves  in  trailers  and  converter  dollies. 
The  petitioner  stated  that  unlike  other 
relay  valves  that  use  a  common  poppet,' 
the  low  opening  valves  have  a  balanced 
spool  technology  2  that  incorporates  a 
low  pressure  at  which  the  valve  initially 
opens  (i.e.,  crack  pressure)  of  1.5  psi. 
According  to  Sealco.  the  spool 
technology  enables  the  valve  to  track 
closer  between  the  input  control  air 
pressure  and  the  output  delivered  air 
pressure.  As  a  result,  it  claimed  that 
hysteresis  ^  is.not  so  prevalent  with  low 
operating  valves  as  with  the  high  crack 
pressure  poppet  design  valves. 

Hysteresis  m  a  valve  may  cause  the 
valve  not  to  track  (i.e.,  follow  closely) 
the  control  line  pressure  properly, 
which  may  cause  the  brakes  in  the 
trailer  to  lag  behind  the  control  signal. 
For  example,  when  the  driver  applies 
the  brakes,  the  valve's  hysteresis  may 
not  allow  the  same  pressure  to  be 
applied  to  the  trailer  brakes,  which  will 
cause  less  braking  in  the  trailer  and 
cause  the  trailer  to  "push"  the  tractor. 
Similarly,  when  the  driver  releases  the 
brake,  the  hysteresis  in  the  valve  may 
not  allow  the  brakes  in  the  trailer  to  be 
released  quickly  enough  and'will  still 
have  the  brakes  applied  while  the  driver 
is  trying  to  accelerate,  causing  the 
kingpin  to  jerk  on  the  inside  of  the  fifth 
wheel.  On  more  extreme  conditions 
where  the  driver  goes  through  several 
fast  brake  appUcations  and  releases  in 
rapid  succession,  the  jerking  and 
pushing  of  the  trailer  or  trailers  could  be 
difficult  to  control. 

Sealco  stated  that  the  use  of  low 
operating  valves  would  further 
NHTSA's  goal  of  ensuring  balanced 
braking  in  combination  vehicles. 


'  A  rising  and  falling  valve  consisting  of  a  disc 
at  the  end  of  a  vertically  set  stem. 

2  A  valve  whose  primary  means  of  diverting 
pressure  or  flow  is  through  movement  of  a 
-  cylindrical  valve  mechanism  along  its  axis. 

'  The  time  lag  in  a  system  in  reacting  to  changes 
in  the  forces  affecting  it.  With  respect  to  braking, 
the  relay  valve's  output  (apply  pressure)  lags  more 
than  a  few  psi  behind  ascending  control  line 
(treadle)  pressure,  and  stays  more  than  one  or  two 
psi  above  descending  control  line  pressure. 
Complications  may  arise  when  a  second  brake 
application  is  made  before  the  first  one  is  fully 
released. 


However,  the  petitioner  claimed  that 
while  its  valve  meets  the  amendment's 
application  requirements,  it  does  not 
meet  the  provision  requiring  release  at 
high  pressure  ranges,  given  the  valve's 
mechanics.  To  comply  with  the 
amendment,  Sealco  has  drilled  a  hole  in 
the  valves'  piston,  thereby  allowing 
pressure  to  bleed  to  the  supply  side. 
This  action  prevents  the  valves  from 
cracking  open  when  tested  according  to 
S5.3.5.  Sealco  believes  that  this 
modification  to  allow  comphance  with 
the  amendment  has  reduced  the  valves' 
effectiveness.  Sealco  also  criticized  the 
test  procedure  which  it  believed  did  not 
simulate  actual  braking  conditions.  It 
stated  that  slow  and  fast  ascending  and 
descending  control  line  pressures 
should  be  used  to  check  the  valves' 
ability  to  respond  appropriately. 

Agency's  Decision  To  Issne  Proposal 

After  reviewing  the  petition,  NHTSA 
has  decided  to  propose  an  amendment 
to  Standard  No.  121  to  permit  the  use 
of  low  operating  valves.  Specifically,  the 
agency  is  proposing  to  amend  S5.3.5  to 
account  for  input  pressures  over  40  psi. 
Under  the  proposal,  the  pressure 
differential  would  not  be  permitted  to 
exceed  2  psi  at  any  input  pressure 
between  20  psi  and  40  psi  and  it  would 
not  be  permitted  to  exceed  5  percent  at 
any  pressure  over  40  psi.  In  other 
words,  the  pressure  differential 
requirements  would  remain  the  same, 
except  for  applications  resulting  in 
pressures  over  40  psi.  TTie  agency 
requests  comments  about  whether  the 
modification  to  pressure  levels  over  40 
psi  is  appropriate. 

NHTSA  is  proposing  the  value  of  40 
psi  based  on  SAE  J1505,  Brake  Force 
Distribution  Test  Code  Commercial 
Vehicles.  The  agency  has  tentatively 
determined  that  the  safety  problem 
addressed  by  die  requirement  in  S5.3.5, 
i.e.,  slow  heat  build  up  and  brake  fade 
caused  by  long  gradual  down  hill  runs 
at  relatively  low  air  pressure,  is  not  a 
problem  for  severe  brake  applicatioas 
over  40  psi.  In  formulating  this 
proposal,  NHTSA  contacted  all  the 
major  valve  manufacturers.  Other  than 
Sealco,  no  other  valve  manufactum- 
stated  that  they  had  to  drill  holes  in  the 
valve  or  otherwise  modify  the  valve  in 
a  way  that  might  adversely  affect  their 
real-world  dynamic  braking 
performance  in  order  to  comply  with 
the  test  in  S5.3.5.  Aside  from  Sealco,  the 
valve  manufacturers  believed  that  the 
existing  test  was  a  reaUstic,  reasonable 
assessment  of  low  pressure  differential 
performance. 

NHTS.A  has  tentatively  determined 
that  this  amendment  would  facilitate 
the  use  of  spool  valve  technology,  while 
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However,  the  petitioner  claimed  that 
while  its  valve  meets  the  amendment's 
application  requirements,  it  does  not 
meet  the  provision  requiring  release  at 
high  pressure  ranges,  given  the  valve's 
mechanics.  To  comply  with  the 
amendment,  Sealco  has  drilled  a  hole  in 
the  valves'  piston,  thereby  allowing 
pressure  to  bleed  to  the  supply  side. 
This  action  prevents  the  valves  from 
cracking  open  when  tested  according  to 
S5.3.5.  Sealco  believes  that  this 
modification  to  allow  compUance  with 
the  amendment  has  reduced  the  valves' 
effectiveness.  SeaJco  also  criticized  the 
test  procedure  which  it  believed  did  not 
simiilate  actual  braking  conditions.  It 
stated  that  slow  and  last  ascending  and 
descending  control  hne  pressures 
should  be  used  to  check  the  valves' 
ability  to  respond  appropriately. 

Agency's  Decision  To  Issne  Proposal 

After  reviewing  the  petition,  NHTSA 
has  decided  to  propose  an  amendment 
to  Standard  No.  121  to  permit  the  use 
of  low  operating  valves.  Specifically,  the 
agency  is  proposing  to  amend  S5.3.5  to 
account  for  input  pressures  over  40  psi. 
Under  the  proposal,  the  pressure 
differential  would  not  be  permitted  to 
exceed  2  psi  at  any  input  pressure 
between  20  psi  and  40  psi  and  it  would 
not  be  permitted  to  exceed  5  percent  at 
any  pressure  over  40  psi.  In  other 
words,  the  pressure  differential 
requirements  would  remain  the  same, 
except  for  applications  resulting  in 
pressures  over  40  psi.  Tlie  agency 
requests  comments  about  whether  the 
modification  to  pressure  levels  over  40 
psi  is  appropriate. 

NHTSA  is  proposing  the  value  of  40 
psi  based  on  SAE  J1505.  Brake  Force 
Distribution  Test  Code  Commercial 
Vehicles.  The  agency  has  tentatively 
determined  that  the  safety  problem 
addressed  by  die  requirement  in  S5.3.5, 
i.e.,  slow  heat  build  up  and  brake  fade 
caused  by  long  gradual  down  hill  runs 
at  relatively  low  air  pressure,  is  not  a 
problem  for  severe  brake  appUcations 
over  40  psi.  In  formulating  this 
proposal,  NHTSA  contacted  all  the 
major  valve  manufacturers.  Other  than 
Sealco,  no  other  valve  manufacturCT- 
stated  that  they  had  to  drill  holes  in  the 
valve  or  otherwise  modify  the  valve  in 
a  way  that  might  adversely  affect  their 
real-world  dynamic  braking 
performance  in  order  to  comply  with 
the  test  in  S5.3.5.  Aside  from  Sealco,  the 
valve  manufacturers  believed  that  the 
existing  test  was  a  reahstic.  reasonable 
assessment  of  low  pressure  differential 
performance. 

NHTS.A  has  tentatively  determined 
that  this  amendment  would  &cihtate 
the  use  of  spool  valve  technology,  while 


not  being  detrimental  to  safety.  The 
agency's  primary  concern  in  these 
rulemakings  addressing  control  line 
pressure  differentials  is  brake 
performance  in  the  low  end  of  the  air 
pressure  range  since  the  vast  majority  of 
stopping  occurs  there.  Specifically,  in 
the  August  1992  rule,  the  agency  sought 
to  improve  low  end  brake  performance 
with  respect  to  slow  heat  build  up  and 
brake  fading  brought  about  by  relatively 
low  brake  applications  during  long 
gradual  downhill  descents. 

After  further  review,  the  agency  now 
believes  that  the  current  requirement 
may  imnecessarily  extend  the  2  psi 
requiremait  into  the  hi^r  pressure 
ranges  where  it  is  not  necessary  for 
safety.  As  noted  above,  the  requirement 
is  designed  to  prevent  brake  fade  during 
relatively  low  brake  applications  below 
20  psi  and  is  not  applicable  to  hard 
brake  applications,  i.e.,  those  exceeding 
40  psi.  Accordingly,  the  agency  has 
tentatively  decided  to  modify  the 
differential  requiremraits  al  levels  over 
40  psi.  Notwithstanding  the  agency's 
tentative  conclusion,  the  agency  request 
comments  about  whether  this 
amendment  poses  any  risk  of  adverse 
safety  consequences. 

However,  NHTSA  disagrees  with 
Sealco's  ststem^its  that  the  test 
procedure  in  S5.3.5  does  not  simulate 
actual  braking  conditions.  The  agency 
notes  that  this  test  pjrocedure  was  based 
on  the  agency's  own  testing  and 
extensive  test  data  and 
recommendations  by  trailer 
manufacturers  in  response  to  previous 
agency  proposals.  Specifically,  the 
agency  disagrees  with  Sealco's 
statement  that  "Slow  and  fast  ascending 
and  descending  control  line  pressures 
should  be  used  to  check  CXV 
performance."  As  discussed  in  earlier 
notices,  NHTSA  sought  pressure  rises 
and  decays  that  were  neither  too  fast  nor 
too  slow.  As  trailer  manufanturers  and 
other  commenters  to  the  earlier  proposal 
stated,  if  the  pressure  rise  were  too 
slow,  test  personnel  would  waste  time 
waiting  for  the  event  to  occur,  and  if  the 
pressure  rise  were  too  rapid,  pressure 
differentials  could  not  be  read  quickly 
enough.  In  addition,  pressure  surges 
from  a  fast  rate  would  likely  resuh  in  a 
loss  of  normal  valve  hysteresis  and 
subsequent  errors  in  crack  pressure 
readings.  Accordingly,  the  agency 
believes  that  the  test  accurately 
evaluates  real- world  dynamic  braking 
without  creating  any  significant 
negative  safety  effects. 


Rulemaking  Analyses  and  Notices 

1  Executive  Order  12866  (Federal 
Regulatory  Plaiming  and  Review)  and 
DOT  Regulatory  Policies  and  Procedures 
This  proposal  was  not  reviewed  under 
E.O.  12866.  NHTSA  has  analyzed  this 
proposal  and  determined  that  ii  is  not 
"significant"  within  the  meaning  of  the 
Department  of  Transportation's 
regulator}-  policies  and  procedures.  A 
full  regulatory  evaluation  is  not  required 
because  the  rule,  if  adopted,  would  have 
no  mandatory  effects.  Instead,  the 
proposal  would  permit  spool  valve 
technology.  Therefore,  this  rulemaking 
would  not  have  any  cost  impacts. 

2.  Regulatory  Plexibility  Act 

In  accordance  with  the  R^;ulatory 
Flexibility  Act.  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  1 
certify  that  the  proposed  amendment 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Vehicle  and  brake 
manufacturers  typically  would  not 
qualify  as  small  entities.  This 
amendment  would  aftod  small 
businesses,  small  organizations,  and 
small  governmental  units  to  the  extent 
that  these  entities  purchase  vehicles. 
However,  this  amendnient  would  not 
have  any  cost  impact  on  vebides.  For 
these  reasons,  vehicle  maiufacturers, 
small  businesses,  small  organizations, 
and  small  governmental  units  which 
purchase  motor  vehicles  would  not  be 
significantly  affected  by  the  pr(^>osed 
requirements.  Accordingly,  no 
regulatory  Qexibibty  analysis  has  been 
prepared. 

3.  Executive  Order  12612  (Federalism} 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  thai 
the  proposed  rule  would  not  have 
sufficient  Federalism  implications  to 
warrant  preparatioo  of  a  Federalism 
Assessment.  No  State  laws  would  be 
affected. 

4.  National  Enviromnerttol  Policy  Ac  t 

Finally,  the  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significantly  affetA  the 
human  environmenL 

5.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103fd)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (49  U.S.C.  30111). 
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whenever  a  Federal  rtiotor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  Safety  standard 
applicable  to  the  samje  aspect  of 
performance  which  i(  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (49  U.S.C.  30161)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  aiiending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petit  on  for 
reconsideration  or  ot  ler  administrative 
proceedings  before  p  irties  may  file  suit 
in  court. 


Public  Comments 


ire  invited  to 
the  proposal.  It  is 


Interested  persons 
submit  comments  on 
requested  but  not  req  uired  that  10 
copies  be  submitted,  i 

All  comments  mua  not  exceed  15 
pages  in  length.  (49dFR  553.21). 
Necessary  attachmen  s  may  be 
appended  to  these  su  imissions  without 
regard  to  the  15 -page  limit.  This 
limitation  is  intende<  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concii  e  fashion. 

If  a  commenter  wis  les  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission ,  including 
purportedly  confider  tial  business 
information,  should  Be  submitted  to  the 
Chief  Counsel,  NHTS  A,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purpi  )rtedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confident]  ality  should  be 
accompanied  by  a  co  /er  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  tne  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  tha  extent  possible, 
comments  filed  after  | 
will  also  be  consider 
received  too  late  for  c| 
regard  to  the  final  ruJ 
considered  as  suggestions  for  further 
rulemaking  action.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  m  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persoiis  continue  to 
examine  the  docket  ffir  new  material. 

Those  persons  desifing  to  be  notified 
upon  receipt  of  their  Comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 


le  closing  date 
M-  Comments 
ansideration  in 
I  will  be 


IMI 


supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  49  CFR  Part 
571  as  follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  Part  571 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  In  §  .571  121.  S5.3.5  introductory 
text  and  S5  3  5(a)  would  be  revised  to 
read  as  follows: 

§571.121    Standard  No.  121;  Airbrake 
systems. 

***** 

S5.3.    Control  signal  pressure 
differential — converter  dollies  and 
trailers  designed  to  tow  another  vehicle 
equipped  with  air  brakes. 

(a)  For  a  trailer  designed  to  tow 
another  vehicle  equipped  with  air 
brakes,  the  pressure  differential  between 
the  control  line  input  coupling  and  a  50 
cubic  inch  test  reservoir  attached  to  the 
control  line  output  coupling  shall  not 
exceed  the  values  specified  in  S5.3.5(a) 
(1)  and  (2)  under  the  conditions 
specified  in  S5.3.5(b)  (1)  through  (4)— 

(1)1  p.s.i.  at  all  input  pressures  equal 
to  or  greater  than  20  p.s.i.,  but  not 
greater  than  20  p.s.i.;  and 

(2)  2  p.s.i.  at  all  input  pressures  from 
20  p.s.i.  to  40  p.s.i.;  and 

(3)  not  more  than  a  5  percent 
differential  at  any  input  pressures  above 
40  p.s.i. 
***** 

Issued  on  July  6, 1994. 
Patricia  P.  Breslin, 

Acting  Associate  Administrator  for 

Rulemaking. 

(FR  Doc.  94-16913  Filed  7-12-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Chapter  II 

[Docket  No.  940558-4158;  I.D.  052394B] 

West  Coast  Salmon  Fisheries;  Disaster 
Relief 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


ACTION:  Advance  notice  of  proposed 
rulemaking;  modification  of  comment 
period. 

SUMMARY:  NMFS  is  reducing  the 
comment  period  on  the  advance  notice 
of  proposed  rulemaking  regarding 
appropriate  limitations,  terms,  and 
conditions  the  agency  should  use  in 
providing  proposed  assistance  to  person 
engaged  in  commercial  fisheries  for 
uninsured  losses  resulting  from  the  west 
coast  salmon  fisheries  resource  disaster. 
DATES:  Comments  must  be  received  by 
July  15,  1994. 

ADDRESSES:  Comments  should  be  sent  to 
Bruce  Morehead,  Office  of  Trade  and 
Industry  Services,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Morehead.  301/713-2358. 
SUPPLEMENTARY  INFORMATION:  An 
advance  notice  of  proposed  rulemaking, 
requesting  public  comment  over  a  60- 
day  period,  was  published  in  the 
Federal  Register  on  June  3, 1994,  at  59 
FR  28838.  In  addition  to  the  comment 
period  on  the  advance  notice  of 
proposed  rulemaking,  NOAA/NMFS 
held  a  series  of  meetings  with  the 
affected  public  and  received  numerous 
comments  that  it  is  crucial  to  expedite 
the  development  and  publication  of  the 
proposed  and  final  rule  for  the  disaster 
assistance  program.  NMFS  agrees  with 
the  need  to  act  quickly  and  believes  that 
the  public  will  not  be  disadvantaged  by 
the  shortened  comment  period  because 
of  the  public  meetings  and  the  fact  that 
there  will  be  additional  opportunity  to 
comment  on  the  proposed  rule. 

Dated:  July  7, 1994. 
Charles  Kamella, 

Acting  Program  Managemen  t  Officer, 

National  Marine  Fisheries  Service. 

(FR  Doc.  94-16874  Filed  7-7-94;  4:27  pm] 

BILLING  CODE  3S10-«-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AC61 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  Jaguar  in  the  United 
States 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  12-month 


finding  on  a  petition  to  extend 
endangered  status  to  the  jaguar 
[Panthera  onca)  throughout  its  range 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Service  finds  that  the  petitioned 
action  is  warranted.  The  jaguar  is 
currently  listed  as  endangered  from 
Mexico  southward  to  Central  and  South 
America.  In  the  United  States  the 
primary  threat  to  this  species  is  from 
shooting.  Loss  and  modification  of  the. 
jaguar's  habitat  may  have  also 
contributed  to  its  decline.  While  no 
breeding  population  of  the  jaguar  is 
known  to  survive  in  the  U.S.,  the 
species  is  present  in  northern  Mexico, 
and  wandering  individuals  occasionally 
cross  the  border.  A  minimum  of  64 
jaguars  have  been  killed  in  Arizona 
since  1900.  The  most  recent  was  in 
1986.  This  proposal,  if  made  final,  will 
extend  Federal  protection  provided  by 
the  Act  for  such  dispersing  anfmals. 
Critical  habitat  is  not  being  proposed. 
The  Service  seeks  data  and  comments  . 
from  the  public  en  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  September  " 
12,  1994.  Public  hearing  requests  must 
be  received  by  August  29,  1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  State  Supervisor,  Arizona 
Ecological  Services  State  Office,  U.S. 
Fish  and  Wildlife  Service,  3616  West 
Thomas  Road,  Suite  6,  Phoenix,  Arizona 
85019.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Sanr 
Spiller,  State  Supervisor,  at  the  above 
address,  or  telephone  602/379-4720. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  jaguar  [Panthera  onca]  is  the 
largest-  species  of  cat  native  to  the 
Western  Hemisphere.  Jaguars  are 
muscular  cats  with  relatively  short, 
massive  limbs  and  a  deep-chested  body. 
They  are  cinnamon-buff  in  color  with 
many  black  spots.  Their  range  in  North       < 
America  includes  Mexico  and  portions       i 
of  the  southwestern  United  States  (Hall 
1981).  A  number  of  records  of  jaguars         i 
are  known  for  Arizona,  New  Mexico.  t 

and  Texas.  Additional  reports  exist  for 
CaUfomia  and  Louisiana.  Records  of  the 
jaguar  in  Arizona  and  New  Mexico  have"     j 
been  attributed  to  the  subspecies  t 

Panthera  onca  arizonensis.  The  type  c 

specimen  of  this  subspecies  was  s 

collected  in  Navajo  County,  Arizona,  in      c 
1924  (Goldman  1932).  Nelson  and  i 

Goldman  (1933)  described  the  a 
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finding  on  a  petition  to  extend 
endangered  status  to  the  jaguar 
[Panthera  onca)  throughout  its  range 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Service  finds  that  the  petitioned 
action  is  warranted.  The  jaguar  is 
currently  listed  as  endajigered  from 
Mexico  southward  to  Central  and  South 
America.  In  the  United  States  the 
primary  threat  to  this  species  is  from 
shooting.  Loss  and  modification  of  the 
jaguar's  habitat  may  have  also 
contributed  to  its  decline.  While  no 
breeding  population  of  the  jaguar  is 
known  to  survive  in  the  U.S.,  ihe 
species  is  present  in  northern  Mexico, 
and  wandering  individuals  occasionally 
cross  the  border.  A  minimum  of  64 
jaguars  have  been  killed  in  Arizona 
since  1900.  The  most  recent  was  in 
1986.  This  proposal,  if  made  final,  will 
extend  Federal  protection  provided  by 
the  Act  for  such  dispersing  anfmals. 
Critical  habitat  is  not  being  proposed. 
The  Service  seeks  data  and  comments 
from  the  public  on  this  proposal. 
DATES:  Comments  fi^om  all  interested 
parties  must  be  received  by  September 
12,  1994.  Public  hearing  requests  must 
be  received  by  August  29,  1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  State  Supervisor,  Arizona 
Ecological  Services  State  Office.  US. 
Fish  and  Wildlife  Service,  3616  West 
Thomas  Road,  Suite  6,  Phoenix,  Arizona 
85019.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Spiller,  State  Supervisor,  at  the  above 
address,  or  telephone  602/379-4720. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  jaguar  [Panthera  onca]  is  the 
largest- species  of  cat  native  to  the 
Western  Hemisphere.  Jaguars  are 
muscular  cats  with  relatively  short, 
massive  limbs  and  a  deep-chested  body. 
They  are  cinnamon-buff  in  color  with 
many  black  spots.  Their  range  in  North 
America  includes  Mexico  and  portions 
of  the  southwestern  United  States  (Hall 
1981).  A  number  of  records  of  jaguars 
are  known  for  Arizona,  New  Mexico, 
and  Texas.  Additional  reports  exist  for 
Cahfomia  and  Louisiana.  Records  of  the 
jaguar  in  Arizona  and  New  Mexico  have" 
been  attributed  to  the  subspecies 
Panthera  onca  ahzonensis.  The  type 
specimen  of  this  subspecies  was 
collected  in  Navajo  County,  Arizona,  in 
1924  (Goldman  1932).  Nelson  and 
Goldman  (1933)  described  the 


.hstnbution  of  this  subspecies  as  the 
mountainous  parts  of  eastern  Arizona 
north  to  the  Grand  Canyon,  the  southern 
half  of  western  New  Mexico, 
northeastern  Sonora,  and,  formerly, 
southeastern  California.  The  records  for 
Texas  have  been  attributed  to  P.  o. 
veraecnicis.  Nelson  and  Goldman  (1933) 
described  the  distribution  of  this 
subspecies  as  the  Gulf  slope  of  eastern 
and  southeastern  Mexico  from  the  coast 
region  of  Tabasco,  north  through  Vera 
Cruz  and  Tamaulipas,  to  central  Texas. 

Swank  and  Teer  (1989)  indicated  the 
historical  range  of  the  jaguar  included 
portions  of  the  states  of  Arizona,  New 
Mexico,  and  Texas.  These  authors 
consider  the  current  range  to  occur  from 
central  Mexico  through  Central  America 
and  into  South  America  as  far  as 
northern  Argentina.  They  stated  that  the 
United  States  no  longer  contains 
established  breeding  populations,  which 
probably  disappeared  from  the  United 
States  in  the  1960s.  They  also 
maintained  that  the  jaguar  prefers  a 
warm  tropical  climate,  is  usually 
associated  with  water,  and  is  only  rarely 
found  in  extensive  arid  areas. 

Browrn  (1983)  presented  an  analysis 
suggesting  there  was  a  resident  breeding 
population  of  jaguars  in  the 
southwestern  United  States  at  least  into 
the  20th  century.  The  Service  (U.S.  Fish 
and  Wildhfe  Service  1990)  recognized 
that  the  jaguar  continues  to  occur  in  the 
American  Southwest  as  an  occasional 
wanderer  from  Mexico. 

Previous  Federal  Action 

•   The  jaguar  is  fisted  as  endangered 
from  the  U.S.  and  Mexico  border 
southward  to  include  Central  and  South 
America  (37  FR  6476,  March  30,  1972; 
50  CFR  17  11,  July  15, 1991).  The 
species  was  originally  listed  as 
endangered  in  accordance  with  the 
Endangered  Species  Conservation  Act  of 
1969  (ESCA).  Pursuant  to  the  ESCA,  two 
separate  lists  of  endangered  wildlife 
were  maintained,  one  for  foreign  species 
and  one  for  species  native  to  the  United 
States.  The  jaguar  appeared  only  on  the 
List  of  Endangered  Foreign  Wildlife.  In 
1973,  the  Endangered  Species  Act 
superseded  the  ESCA.  The  foreign  and 
native  lists  were  replaced  by  a  single 
"List  of  Endangered  and  Threatened 
Wildlife,"  which  was  first  published  in 
the  Federal  Register  on  September  26, 
1975  (40  FR  44412-44429). 

On  July  25,  1979,  the  Service 
pubhshed  a  notice  (44  FR  43705)  staling 
that,  through  an  oversight  in  the  listing 
of  the  jaguar  and  six  other  endangered 
species,  the  United  States  populations 
of  these  species  were  not  protected  by 
the  Act.  The  notice  asserted  that  it  was 
always  the  intent  of  the  Service  that  all 


populations  of  the  seven  species 
deserved  U,  be  li.sted  as  endangered, 
whether  they  occurred  in  the  United 
States  or  in  foreign  countries.  Therefore, 
the  notice  stated  that  the  Senice 
intended  to  take  action  as  quickly  as 
possible  to  propose  inclusion  of  the 
United  States  portions  of  the  species" 
range  for  listing. 

On  July  25.  1980,  the  Service 
published  a  proposed  rule  (45  FR 
49844-49847)  to  list  the  jaguar  and  four 
of  the  other  species  referred  to  above  in 
the  United  States.  The  proposal  for 
listing  the  jaguar  and  three  other  species 
was  withdrawn  on  September  17. 1982 
(47  FR  41145).  The  notice  issued  by  the 
Service  stated  that  the  Act  mandated 
withdrawal  of  proposed  rules  to  list 
species  that  have  not  been  finalized 
within  2  years  of  the  proposal 

On  August  3.  1992,  the  Service 
received  a  petition  from  the  instructor 
and  students  of  the  American  Southwest 
Sierra  Institute  and  Life  Net  to  list  the 
jaguar  [Panthera  onca)  as  endangered  in 
the  United  States.  The  petition  was 
dated  July  26, 1992.  Two  subspecies  of 
jaguar  (P.  o.  arizonensis  and  P  o 
veraecnicis)  are  recognized  as  occurring 
in  the  United  States.  Therefore  both 
subspecies  are  encompassed  by  this 
proposed  rule  to  revise  the  listed  range 
of  Panthera  onca. 

On  April  13,  1993  (58  FR  19216- 
19220),  the  Service  published  a  finding 
that  the  petition  presented  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted  and 
requested  public  comments  and 
biological  data  on  the  status  of  the 
jaguar.  Section  4(b)(3)  of  the  Act 
requires  the  Secretary  of  the  Interior  to 
reach  a  final  decision  on  any  petition 
accepted  for  review  within  12  months  of 
its  receipt.  This  proposal  constitutes  the 
final  finding  on  the  petitioned  action. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  el  seq]  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  "List  of  Endangered  and 
Threatened  Wildlife  and  Plants.    .^ 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  Section  4(a)(1).  These  factors  and 
their  application  to  the  jaguar  [Punlheia 
onca)  are  as  follows: 
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A.  The  Present  or  Tl^reatened 
Destruction.  Modijviption.  or 
Curtailment  of  Its  Habitat  or  Range 

Within  the  United  States,  jaguars  have 
been  recorded  most  f:ommonly  from 
Arizona,  but  there  aie  also  records  from 
California,  New  Mexico,  and  Texas,  and 
reports  from  Louisiana.  Currently  there 
is  no  known  resident  population  of 
jaguars  in  the  United  States,  though  they 
still  occur  in  northern  Mexico. 

Arizona 

Coldman  (1932)  b^Heved  that  the 


jaguar  was  a  regular 


but  not  abundant. 


resident  in  southeastern  Arizona. 
Hoffrneister  (1986)  considered  the  jaguar 
an  uncommon  resident  species  in 
Arizona.  He  conducted  that  the  reports 
of  jaguars  between  1&85  and  1965 
indicated  that  a  small  but  resident 
population  once  occUned  in 
southeastern  Arizona.  Brown  (1983) 
suggested  that  the  jaguar  in  Arizona 
ranged  widely  throughout  a  variety  of 
habitats  from  Sonoran  desertscrub 
upward  through  subalpine  conifer 
forest.  Most  of  the  records  were  from 
Madrean  evergreen- yoodland,  shrub- 
invaded  semidesert  |  ^assland,  and  along 
rivers. 

The  most  recent  re  cords  of  jaguars  in 
the  United  States  are  from  Arizona.  In 
1971 .  a  jaguar  was  taken  east  of  Nogales 
and,  in  1986.  one  was  taken  from  the 
Dos  Cabezas  Mountains.  The  latter 
individual  reportedly  had  been  in  the 
area  for  about  a  yearjsefore  it  was  killed 
(Ronald  M.  Nowak.  BJ.S.  Fish  and 
Wildhfe  Service,  perk,  comm.,  1992). 

The  Arizona  Giime  and  Fish 
Department  (AGFD)  11988)  cited  two 
recent  reports  of  jagu  ars  in  Arizona.  The 
individuals  were  corsidered  to  be 
transients  from  Mexi  co.  One  of  the 
reports  was  from  19a  7  from  an 
undisclosed  location!  The  other  report 
was  from  1988.  whei  >  tracks  were 
observed  for  several  lays  prior  to  the 
treeing  of  a  jaguar  by  hounds  in  the 
Altar  Valley.  Pima  Coimty.  An 
unconfirmed  report  <  f  a  jaguar  at  the 
Coronado  National  N  lonument  was 
made  in  1991  (Ed  Lo  jez,  Coronado 
National  Monument,  pers.  comm.. 
1992). 

Finally,  there  is  a  report  of  a  jaguar 
sighted  in  December]  1993,  on  the 
Buenos  Aires  Nationtil  Wildlife  Refuge 
in  the  Baboquivari  Mountains  of 
southern  Arizona.  R^ge  personnel 
believe  that  the  chan  »s  are  "very  good" 


that  this  was  a  reliab 


California 

Merriam  (1919)  su^nmarized 
accounts  of  jaguars 
locations  in  Californk 


e  sighting. 


several 
^m  various 
which  were 


obtained  from  documents  published 
between  1814  and  1860.  Strong  (1926) 
provided  evidence  that  the  Cahuilla 
Indians  of  the  Coachella  Valley  and  San 
Jacinto  and  Santa  Rosa  Mountains  of 
southern  California  were  familiar  with 
the  jaguar.  Nowak  (1975)  mentioned 
reports  of  jaguars  in  the  Tehachapi 
Mountains  from  1855.  and  the  last 
known  individual  from  California  was 
killed  near  Palm  Springs  in  1860  (Strong 
1926).  Nowak  speculated  that  the 
animal  may  have  been  a  breeding 
individual. 

Louisiana 

Nowak  (1973)  speculated  on  the 
occurrence  of  jaguars  east  of  Texas. 
Several  early  accounts  mentioned 
jaguars  and  tigers.  He  cited  Baird  (1859) 
who  believed  that  specimens  had  been 
taken  from  Louisiana.  Nowak  also 
discussed  the  killing  of  what  was 
probably  a  jaguar  near  New  River, 
Ascension  Parish,  Louisiana  in  1886. 
Lowery  (1974)  mentioned  this  killing 
and  included  the  jaguar  in  the  fauna  of 
Louisiana  on  a  provisional  basis. 

New  Mexico 

Barber  (1902)  speculated  that  jaguars 
made  their  way  into  the  Mogollon 
Mountains  of  New  Mexico  by  ascending 
the  Gila  River.  Bailey  (1931)  suggested 
that  jaguars  seemed  to  be  native  in 
southern  New  Mexico,  but  were 
regarded  as  wanderers  from  across  the 
United  States-Mexico  border.  He  listed 
nine  reports  of  jaguars  in  New  Mexico 
from  1855  to  1905.  Brovm  (1983)  stated 
that  the  last  record  from  New  Mexico 
was  from  1905.  Nowak  (1975) 
mentioned  reports  of  jaguars  along  the 
Rio  Grande  from  as  late  as  1922. 
Halloran  (1946)  reported  that  dogs 
"jumped"  a  jaguar  in  the  San  Andres 
Mountains  in  1937.  Findley  et  al.  (1975) 
stated  that  jaguars  once  occurred  as  far 
north  as  northern  New  Mexico. 

Texas 

Bailey  (1905)  stated  that  the  jaguar 
was  once  reported  as  conmion  in 
southern  and  eastern  Texas  but  had 
become  extremely  rare.  Nowak  (1975) 
believed  that  an  established  population 
once  occurred  in  the  dense  thickets 
along  the  lower  Nueces  River  cmd 
northeast  to  the  Guadalupe  River.  He 
suggested  that  jaguars  probably 
continued  to  wander  from  Mexico  into 
the  brush  country  of  the  southernmost 
part  of  the  State.  However,  brush 
clearing  has  possibly  reduced  chances 
for  reestablishment  of  the  species  in 
Texas. 


Mexico 

Leopold  (1959)  believed  the 
distribution  of  the  jaguar  in  Mexico 
included  the  tropical  forests  of 
southeastern  Mexico,  the  coastal  plains 
to  the  mouth  of  the  Rio  Grande  on  the 
Gulf  of  Mexico  side,  and  the  Sonoran 
foothills  of  the  Sierra  Madre  Occidental' 
on  the  Pacific  side.  The  highest 
densities  of  jaguars  were  found  along 
heavily  forested  flatlands  and  foothills 
of  southern  Sinaloa.  the  swamps  of 
coastal  Nayarit.  the  remaining  uncut 
forests  along  the  Gulf  coast  as  far  east  as 
central- Campeche,  and  the  great  rain 
forests  of  northern  Chiapas.  He 
indicated  that  occasional  wandering 
individuals  were  found  far  from  these 
areas;  some  followed  tropical  gorges  far 
into  mountains.  He  believed  that  jaguars 
followed  big  rivers  on  their  northern 
movements;  they  traveled  up  the  Brazos, 
Pecos.  Rio  Grande.  Gila,  and  Colorado 
Rivers.  He  mentioned  a  1955  record  of 
a  jaguar  near  the  southern  tip  of  the  San 
Pedro  Martir  range,  Baja  California. 
Leopold  asserted  that  this  individual 
was  500  miles  from  regularly  occupied 
jaguar  habitat. 

Swank  and  Teer  (1989)  described  the 
distribution  of  the  jaguar  in  North 
America  as  a  broad  belt  from  central 
Mexico  to  Central  America.  They  found 
that  the  most  northerly  established 
populations,  as  reported  by  Mexican 
officials,  were  in  southern  Sinaloa  arid 
southern  Tamaulipas. 

Brown  (1991)  did  not  believe  that  the 
jaguar  was  extirpated  from  northern 
Mexico.  Although  jaguars  were 
considered  relatively  common  in  Sonora 
in  the  1930s  and  1940s,  he  cited  the 
most  northern  officially  reported 
population  as  about  800  miles  south  of 
the  United  States-Mexico  border. 
However,  Brown  suggested  that  there 
may  be  more  jaguars  in  Sonora  than  are 
officially  reported.  He  mentioned 
reports  of  two  jaguars  that  were  killed 
in  central  Sonora  around  1970.  He  also 
discussed  assertions  by  the  local  Indians 
that  both  male  and  female  jaguars  still 
occurred  in  the  Sierra  Bacatete.  Brown 
speculated  that  if  a  reproducing 
population  of  jaguars  is  still  present  in 
these  mountains,  it  may  be  the  source  of 
individuals  that  travel  northward 
through  the  Sierra  Libre  and  Sierra 
Madera  until  they  reach  Arizona. 
Nowak  (pers.  comm.,  1992)  reiterated 
that  as  late  as  1987  the  species  was  still 
considered  common  in  the  Sierra 
Bacatete  near  GuajTnas.  Sonora.  which 
is  about  200  miles  south  of  Arizona. 

Brown  (1989)  reported  that  biologists 
from  Mexico  have  stated  that  at  least 
two  jaguars  have  been  killed  in 
Chihuahua.  In  1987.  Nowak  (pers. 


comm..  1992)  claimed  that  jaguars  were 
still  regularly  present  along  the  Soto  la 
Marina  River  of  central  Tamaulipas. 
which  is  about  150  miles  from  the 
southern  tip  of  Texas.  He  also 
hypothesized  that  jaguars  may  be    - 
entering  Arizona  from  Mexico  as  a 
result  of  habitat  destruction  in  Sonora. 
Large  stretches  of  natural  forest  have 
been  cleared  in  central  TamaiiUpas.  In 
Arizolia,  by  contrast,  jaguar  prey 
populations  have  increased,  and  large 
tracts  of  brush  and  canyon  woodland 
are  still  available  to  provide  cover  for 
jaguars.  Listing  will  provide  protection 
for  individuals,  which  may  lead  to 
recolonization  of  currently  unoccupied 
habitat  and  reestabhshment  of  the 
species  in  portions  of  its  historical 
Arizona  range  in  the  United  States. 
Clearing  of  habitat,  destruction  of 
riparian  areas,  and  fragmentation  or 
blocking  of  coriidors  may  prevent 
jaguars  from  recolonizing  previously 
inhabited  areas.  Althou^  there  is 
currently  no  knovm  resident  population 
of  jaguars  in  the  United  States, 
wanderers  from  Mexico  may  cross  the 
border  and  take  up  residency  in 
available  habitat. 

B.  Ovenitilization  for  Commerciai, 
Recreational,  Scientific,  or  Educational 
Purposes 

In  Arizona,  the  jagucu's  gradual 
decline  was  concurrent  with  predator 
control  associated  with  the  settlement  of - 
land  and  the  development  of  the  cattle 
industry  (Brown  1983,  Service  1990). 
Lange  (1960)  summarized  the  jaguar 
records  from  Arizona  known  up  to  that 
time.  Between  1885  and  1959.  the 
reports  consisted  of  45  jaguars  killed,  6 
sighted,  and  2  recorded  by  sign. 

Brown  (1991)  related  that  trie 
accumulation  of  all  known  records 
indicated  a  minimum  of  64  jaguars  were 
killed  in  Arizona  after  1900.  When 
plotted  at  ten-year  intervals,  records  of 
jaguars  reported  killed  in  Arizona  and 
New  Mexico  between  1900  and  1980 
demonstrated  'a  decline  characteristic 
of  an  over-exploited  resident 
population"  (Brown  1983).  Brown 
(1983)  argued  that  if  the  jaguars  killed 
during  this  period  originated  in  Mexico, 
the  numbers  of  kilUngs  should  not 
suggest  a  pattern  but  should  rather  be 
irregular  and  erratic. 

Bailey  (1905)  listed  seven  reports  of 
jaguars  killed  in  Texas  between  1S53 
and  1903.  Schmidly  (1983)  reported 
another  jaguar  shot  in  Mills  County  in 
1904.  Taylor  (1947)  mentioned  a  jaguar 
killed  hear  Lyford,  Willacy  County,  in 
1912.  Brown  (1991)  indicated  jaguars 
were  common  in  Texas  until  1870.  The 
last  reports  from  Texas  were  of 
individuals  killed  in  1946  (San  Benito, 
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comm.,  1992)  claimed  that  jaguars  were 
still  regularly  present  along  the  Soto  la 
Marina  River  of  central  Tamaulipas. 
which  is  about  150  miles  from  the 
southern  tip  of  Texas.  He  also 
hypothesized  that  jaguars  may  be    - 
entering  Arizona  from  Mexico  as  a 
result  of  habitat  destruction  in  Sonora. 
Large  stretches  of  natural  forest  have 
been  cleared  in  central  Tamaiilipas.  In 
Arizoha,  by  contrast,  jaguar  prey 
populations  have  increased,  and  large 
tracts  of  brush  and  canyon  woodland 
are  still  available  to  provide  cover  for 
jaguars.  Listing  will  provide  protection 
for  individuals,  which  may  lead  to 
recolonization  of  currently  unoccupied 
habitat  and  reestablishment  of  the 
species  in  portions  of  its  historical 
Arizona  range  in  the  United  States. 
•    Clearing  of  habitat ,  destruction  o  f 
riparian  areas,  and  fragmentation  or 
blocking  of  coriidors  may  prevent 
jaguars  from  recolonizing  previously 
iiihabited  areas.  Although  there  is 
currently  no  knowrn  resident  population 
of  jaguars  in  the  United  States, 
wanderers  from  Mexico  may  cross  the 
border  and  take  up  residency  in 
available  habitat. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

In  Arizona,  the  jaguar's  gradual 
dechne  was  concurrent  with  predator 
control  associated  with  the  settlement  of 
land  and  the  development  of  the  cattle 
industry  (Brown  1983,  Service  1990). 
Lange  (1960)  summarized  the  jaguar 
records  from  Arizona  knov\m  up  to  that 
time.  Between  1885  and  1959.  the 
reports  consisted  of  45  jaguars  killed,  6 
sighted,  and  2  recorded  by  sign. 

Brown  (1991)  related  that  tlie 
accumulation  of  all  known  records 
indicated  a  minimum  of  64  jaguars  were 
killed  in  Arizona  after  1900.  When 
plotted  at  ten-year  intervals,  records  of 
jaguars  reported  killed  in  Arizona  and 
New  Mexico  between  1900  and  1980 
demonstrated  "a  decline  characteristic 
of  an  over-exploited  resident 
population"  (BrowTi  1983).  Brown 
(1983)  argued  that  if  the  jaguars  killed 
during  this  period  originated  in  Mexico, 
the  numbers  of  killings  should  not 
suggest  a  pattern  but  should  rather  be 
irregular  and  erratic. 

Bailey  (1905)  listed  seven  reports  of 
jaguars  killed  in  Texas  between  1353 
and  1903.  Schmidly  (1983)  reported 
another  jaguar  shot  in  Mills  County  iji 
1904.  Taylor  (1947)  mentioned  a  jaguar 
killed  hear  Lyford,  Willacy  County,  in 
1912.  Brown  (1991)  indicated  jaguars 
were  common  in  Texas  until  1870.  The 
last  reports  from  Texas  were  of 
individuals  killed  in  1946  (San  Benito, 


Cameron  County)  and  1948  (Kleburg 
County).  Nowak  (1975)  identified  killing 
of  jaguars  for  commercial  sale  of  their 
furs  as  a  factor  in  the  extermination  of 
a  substantial  resident  population  in 
central  Texas  during  the  late  19th 
century. 

Although  the  demand  for  jaguar  pelts 
has  diminished,  it  still  exists  along  with 
the  business  of  hunting  jaguars.  In  1992, 
AGFD  personnel  infiltrated  a  ring  of 
wildlife  profiteers.  That  operation 
resulted  in  the  March,  1993,  seizure  of 
three  jaguar  specimens,  one  of  which 
was  allegedly  taken  from  the  Dos 
Cabezas  Mountains  in  Arizona  in  1986. 
Two  of  the  specimens  had  been  covertly 
purchased  fix)m  the  suspects.  During  the 
investigation,  several  ties  to  Mexico 
jaguar  hunting  were  discovered.  Hounds 
bred  and  trained  in  the  United  States 
were  sold  to  Mexican  nationals  for  the 
purpose  of  hunting  jaguars.  Also, 
Mexican  nationals  prosecuted  by  the 
Service  in  1989  for  illegally  importing 
jaguar  pelts  into  the  United  States  were 
continuing  the  practice  of  providing 
jaguar  hunts  in  Mexico  (Terry  B. 
Johnson,  Arizona  Game  and  Fish 
Department,  in  litt.,  1993). 

C.  Disease  or  Predation 

The  Service  is  unaware  of  any  known 
diseases  or  predators  that  threaten  the 
jaguar  at  this  time. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 


State  Regulations 

jaguars  are  listed  as  en^ai^Ted  bv 
the  State  of  Arizona.  In  gtoeraJ, 
violations  of  Arizona  Garrt^and/fTsh 
Laws  (AGFD  1991)  are  classT^ 
misdemeanors.  The  Arizona  Game  and 
Fish  Commission  may,  through  civil 
action,  seek  to  recover  a  minimum  of 
$750  for  each  endangered  species 
unlawfully  taken,  wounded  or  killed. 
Special  permits  may  be  issued  for  taking 
depredating  wildUfe.  The  AGFD  offered 
a  reward  of  $4,000  for  information 
leading  to  a  conviction  for  the  reported 
killing  of  a  jaguar  in  1986.  However,  a 
conviction  has  yet  to  be  obtained  for 
that  incident. 

Under  the  California  Code  of 
Regulations,  it  is  prohibited  to  import, 
transport,  or  possess  jaguars.  In 
Louisiana  the  jaguar  receives  no  official 
protection  from  the  State  (Fred  Kimmel, 
Louisiana  Department  of  Wildlife  and 
Fisheries,  pers.  conun.,  1993).  The 
jaguar  is  not  fisted  as  an  endangered 
species,  a  game  animal,  or  a  fur-bearing 
animal  by  the  State  of  New  Mexico;  it 
receives  no  official  protection  from  New 
Mexico  (Sartor  O.  Williams  III,  .New 


Mexico  Department  of  Game  and  Fish 
in  litt.,  1992). 

The  jaguar  is  fisted  as  endangered  by 
the  State  of  Texas  (Texas  Parks  and 
Wildlife  Department  1987).  It  is 
unlawful  to  take,  possess,  transport, 
export,  process,  sell  or  offer  for  sale,  or 
ship  jaguars  in  Texas.  However,  some  of 
the  above  actions  may  be  allowed  for 
zoological  gardens,  and  scientific, 
commercial,  and  propagation  purposes 
with  the  proper  permits.  A  first 
violation  of  the  regulations  or  a  permit 
is  a  Texas  Parks  and  Wildlife  Code  C 
misdemeanor,  which  carries  a  fine  of 
$25  to  $500  (Capt.  Harold  Oates.  Texas 
Parks  and  Wildlife,  pers.  comm.,  1994). 

In  siunmary,  although  some  States 
provide  limited  protection  to  the  jaguar, 
illegal  taking  continues  to  occur.  Listing 
the  species  under  the  Act  would  result 
in  protective  measures  bevond  those 
provided  by  the  States. 

Federal  Protection 

The  jaguar  is  currently  listed  under 
the  Act  as  an  endangered  sjjecies  only 
in  Mexico  and  southward  to  include 
Central  and  South  America.  Jaguars  that 
may  occur  in,  or  immigrate  into,  the 
Uniled  States  are  not  currently 
protected  by  the  Act.  The  jaguar  is  on 
Appendix  I  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  However,  that  listing  does  not 
prohibit  the  act  of  taking,  possessing  or 
transporting  a  jaguar  within  the  United 
States  and  its  territories. 

The  subspecies  Panthera  onca 
veraecrucis,  with  historical  range  in 
Texas  and  eastern  Mexico,  is  designated 
by  the  United  States  government  as  a 
peripheral  animal  of  concern  in  a 
provisional  fist  for  the  Annex  of  the 
Convention  on  Nature  Protection  and 
Wildhfe  Preservation  in  the  Western 
Hemisphere  (Nowak,  pers.  comm  . 
1992).  Panthera  onca  arizonensis  is  not 
so  designated.  This  Convention,  as 
implemented  by  sections  2  and  8(A)  of 
the  Act,  does  not  require  the  protection 
of  species  fisted  only  on  a  provisional 
basis.  Therefore,  neither  P.  c. 
veraecrucis  nor  P.  o.  arizonensis  are 
currently  protected. 

£.  Other  Natural  or  Manmode  Factors 
Affecting  Its  Continued  Existence 

M^4  ejector  devices  with  cyanide 
capsules  used  in  Animal  and  Plant 
Health  Inspection  Service  animal 
damage  control  programs  to 
accommodate  concerns  of  fivestock 
owners  over  predator  losses  may  be  a 
threat  to  the  jaguar  (Terry  B.  Johnson,  in 
litt.,  1993).  Jaguars  may  also  be  victims 
of  traps  targeted  for  other  predators  such 
as  bears  and  cougars. 
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regarding  the  past, 


The  Service  has  car  jfully  assessed  the 
best  scientific  and  commercial 
information  available 
present,  and  future  threats  faced  by  this 
species  in  determinin  >  to  propose  this 
rule.  Based  on  this  ev  iluation,  the 
preferred  action  is  to  ])ropose  the  jaguar 
[Panthera  onca)  as  endangered 
throughout  its  range.  The  lack  of 
protection  under  the  Act  for  jaguars  in 
the  United  States  is  die  to  an 
uncorrected  technicality,  rather  than  to 
any  scientific  information  that  jaguars 
do  not  require  protect  on  in  the  U.S.  A 
decision  to  take  no  ac  ion  would 
exclude  the  jaguar  in  I  he  U.S.  from 
needed  protection  puisuant  to  the  Act. 
A  decision  to  propose  only  threatened 
status  would  not  adeq  uately  express  the 
drastic  distributional  >  iecline  of  the 
species  and  the  contir  ued  jeopardy  of 
any  individuals  in  the  U.S.  Therefore, 
no  action  or  listing  as  threatened  would 
be  contrary  to  the  inte  nt  of  the  Act. 
Critical  habitat  is  not  )eing  proposed  at 
this  time  for  the  jagua  •  for  reasons 
discussed  in  the  "Crit  cal  Habitat" 
section  of  this  propos;  il. 

Critical  Habitat 

Section  4(a)(3)  of  ths  Act,  as 
amended,  requires  thj  t,  to  the  maximum 
extent  prudent  and  de  terminable,  the 
Secretary  propose  crit  cal  habitat  at  the 
time  the  species  is  pre  posed  to  be 
endangered  or  threatehed.  The  Service 
finds  that  designation  I  of  critical  habitat 
is  not  presently  prudept  or  determinable 
for  this  species.  Specij 
jaguars  in  the  United 
It  would  be  possible  t^ 
general  areas  that  the 
most  likely  to  use.  Ho^ 
knowledge  on  the  spt 
.  makes  critical  habitat 

The  Service's  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  srudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  t  le  degree  of  such 
threat  to  the  species:  ( r  (2)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  spscies.  As 
discussed  in  factor  "B"  above,  the  jaguar 
is  highly  threatened  b  /  taking.  Jaguars 
are  still  in  demand  fo)  hunts  and  as 
trophies  and  peks.  The  last  verified 
jaguar  in  Arizona  wasi  hunted  and  killed 
in  1986  approximatelj  one  year  after  it 
was  known  to  be  in  tne  area.  Publication 
of  detailed  critical  habitat  maps  and 
descriptions  in  the  Federal  Register 
would  likely  make  the  species  more 
vulnerable  to  activitie  s  prohibited  under 
section  9  of  the  Act.  bi  addition,  since 
the  primary  threat  to  I  le  species  in  the 


ic  habitat  used  by 
States  is  unknown. 

delineate  some 
Species  would  be 

rever,  the  lack  of 
cies'  habitat  use 

ideterminable. 


United  States  is  direct  taking  rather  than 
habitat  destruction,  designation  of 
critical  habitat  would  not  lessen,  and 
may  increase,  the  primary  threat  to  the 
jaguar.  Therefore,  it  would  not  be 
prudent  to  propose  critical  habitat  for 
the  jaguar  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  Usted  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
authorizes  recovery  plans  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently.  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  Usted  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Federal  actions  that  may 
afi'ect  the  jaguar  include  clearing  of 
habitat,  destruction  of  riparian  areas, 
fragmentation  or  blocking  of  corridors 
that  jaguars  may  use  to  cross  from 
Mexico  to  the  United  States,  and  any 
trapping  or  animal  control  activities 
designed  to  target  the  jaguar  or  other 
large  predators. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue. 


hunt,  shoot,  wound,  kill,  trap,  or  collect, 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  In  some  instances,  permits 
may  be  issued  for  a  specified  time  to 
relieve  undue  economic  hardship  thai 
would  be  suffered  if  such  relief  were  not 
available.  Permits  may  be  sought  since 
there  are  some  zoos  that  have  jaguars  on 
display. 

On  July  1,  1975,  the  jaguar  was 
included  in  Appendix  I  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  The  effect  of  this  Usting 
is  that  both  export  and  import  permits 
are  generally  required  before 
international  shipment  may  occur.  Such 
shipment  is  strictly  regulated  by  CITES 
party  nations  to  prevent  effects  that  may 
be  detrimental  to  the  species'  survival. 
Generally,  import  or  export  cannot  be 
allowed  if  it  is  for  primarily  commercial 
purposes.  Requests  for  copies  of  the 
regulations  on  protected  wildlife  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildhfe 
Service,  4401  North  Fairfax  Drive,  room 
420C,  Arlington,  Virginia  22203-3507 
(703/358-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  bom  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 


habitat  as  provided  by  Section  4  of  the  A 

Act;                                        ^  ai 

(3)  Additional  information  concerning  P 
the  range,  distribution,- and  population  p 
size  of  this  species;  and  a< 

(4)  Current  or  planned  activities  Ln  the  E: 
subject  area  and  their  possible  impacts  aj 
on  this  species.  Si 

Final  promulgation  of  the  regulation  ^v 

on  this  species  will  take  into  qi 
consideration  the  comments  and  any 

additional  information  received  by  the  ^ 
Service,  and  such  communications  may 

lead  to  a  final  regulation  that  differs  h( 

from  this  proposal.  si 

The  Enaangered  Species  Act  provides  S( 

for  a  public  hearing  on  this  proposal,  if  se 
requested.  Requests  must  be  received 

within  45  days  of  the  date  of  publication  ^ 
of  the  proposal.  Such  requests  must  be 

made  in  writing  and  addressed  to  the  rt 

Arizona  State  Supervisor  (See  Ei 

ADDRESSES  section).  AI 

National  Environmental  Policy  Act  Li 

The  Fish  and  Wildlife  Service  has 

determined  that  an  Environmental  E: 


Species 


Common  name 


Scientific  name 


Mammals 


Jaguar Panthera  onca  . 


Dated:  June  29.  1994. 
Mollie  H.  Beattie, 

Director.  Fish  and  Wildlife  Service. 
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habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,- and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Enaangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Arizona  State  Supervisor  (See 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 


Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  piu^uant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  tiie 
Service's  reasons  for  this  determination 
was  pubUshed  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  dU  references  cited 
herein  is  available  on  request  from  the 
State  Supervisor,  Arizona  Ecological 
Services  State  Office  (see  ADDRESSES 
section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Lorena  L.  L.  Wada  of  the  Arizona 
Ecological  Services  State  Office  (see 
ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports,  Reporting  and 


Species 


Common  name 


Scientific  name 


IHistoric  range 


Vertetjrate  popu- 
lation wtiere  endan- 
gered or  threatened 


recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Fart  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407:  16  U.S.C, 
1531-1544:  16  U.S.C.  4201-4245;  Pub.  L.  99— 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  revising  the  entry  for  the  jaguar 
(Panthera  onca)  imder  MAMMALS  in 
the  List  of  Endangered  and  Threatened 
Wildlife  to  read  as  follows: 


§17.11 
wildlife 


(h)* 


Endangered  and  ttireatened 


Status 


When 
listed 


Critical 
habitat 


Special 
rules 


Mammals 


Jaguar Panthera  onca  . 


U.S.A.  (AZ,  CA,  LA, 
NM.  TX),  Mexico, 
C.  and  S.  America. 


Entire 


NA 


NA 


Dated:  June  29.  1994. 
Mollie  H.  Beattie, 

Director,  Fish  and  Wildlife  Service. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  o  her  than  rules  or 
proposed  rules  that  are  applicatite  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings.  Agency  decisions  and 
rulings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organizahon  and  functions  are 
examples  of  documen  s  appearing  in  this 
section. 


DEPARTMENT  OF 
Forest  Service 
DEPARTMENT  OF 


^AGRICULTURE 


THE  INTERIOR 


Bureau  of  Land  Management 

[BLM  WO-22&--W20-D2241A] 


Establishment  of  U  e 
Grazing  Fee  Incent  ve 
Advisory  Committc  e 


agency:  Bureau  of 
Interior  Forest  Serv 
ACTION:  Notice;  establishment 
advisory  committee . 


.and  Management, 
ce,  USDA. 
of 


;  noti  ;e 


SUMMARY:  This 
estabhshment  of  the  i 
Grazing  Fee  Incenti ,' 
Committee  (Commi 
Secretaries  of  the 
Agriculture 
with  the  provisions 
Advisory  Committed 
Secretaries  have 
Committee  is 
public  interest.  The 
terminate  in  two  y 
submission  of  a 
incentive-based 
Secretaries  of  the 
Agriculture,  whic 
Copies  of  the 
be  filed  with  the  a 
committees  of  Cong 
of  Congress  in 
9(c)  of  FACA. 


(Secrete  ries) 


necesi  ary 


eirs  I 
repi  )rt 
gra:  ing 
In  eric 
he  ver  i 
:  Comnr  ittee 


accoi dan 


FOR  FURTHER 
Otteni,  Strategic 
Land  Management, 
Washington.  D.C 
208-6932.  Jerry 
Specialist,  Forest 
Street,  S.VV.,  Box 
DC.  20090-6090 
SUPPLEMENTARY 
purpose  of  the  Com 
the  Secretaries  of  th 
Agriculture  on  aspei  :t 
grazing  fees,  inclu 


Federal  Livestock 
Program 


announces  the 
Federal  Livestock 
/e  Program  Advisory 
tee)  by  the 
Inferior  and 

in  accordance 
of  the  Federal 
Act  (FACA).  The 
determined  that  the 
and  in  the 
Committee  shall 
or  upon  the 
on  aspects  of  an 
fee  to  the 
Inferior  and 

occurs  first, 
's.charter  will 
pfropriate 

ess  and  the  Library 
ce  with  section 


INFORfclftTION  CONTACT:  Lee 
Plainer,  Bureau  of 
849  C  Street  N.W. 
2(  240-1050, (202) 
Mc(tormick,  Range 
,'ice.  201  14th 
96090,  Washington. 
205-1746. 
INFORMATION:  The 

ittee  is  to  advise 
Interior  and 
:s  of  incentive- 
;:  The  types  of 


diig: 


livestock  grazing  activities  or  activities 
associated  with  livestock  graizing  that 
would  provide  incentives  to  encourage 
the  proper  stewardship  of  rangeland 
resources;  the  criteria  by  which 
eligibility  for  an  incentive-based  grazing 
fee  should  be  determined;  and, 
implementation  options  the  agencies 
might  consider. 

The  Secretaries  will  jointly  appoint 
the  members  of  the  Committee.  To 
achieve  a  balance  of  stakeholder  views, 
members  will  be  representative  of  the 
livestock  industry,  natural  resource  or 
natural  science  academia, 
environmental  or  resource  conservation 
groups,  employees  of  the  agencies,  and 
employees  of  State  agencies  with 
jurisdiction  over  matters  related  to 
livestock  grazing,  public  land 
management,  fish  and  wildlife 
conservation,  or  environmental 
protection.  Membership  will  include 
individueils  who  have  expertise,  through 
education  or  practical  experience,  in 
livestock  production,  rangeland 
sciences,  natural  resources  management, 
or  similar  disciplines. 

Certification 

I  hereby  certify  that  the  Federal 
Livestock  Grazing  Fee  Incentive 
Program  Advisory  Committee  is  in  the 
public  interest  in  cormection  with  the 
performance  of  duties  imposed  on  the 
Department  of  Agriculture  and  the 
Department  of  the  Interior  by  the  Taylor 
Grazing  Act,  43  U.S.C.  315  Pt  seq.,  the 
Granger-Thye  Act,  16  U.S.C.  580  et  seq., 
the  National  Forest  Management  Act,  16 
U.S.C.  1600  et  seq..  the  Federal  Land 
Policy  and  Management  Act,  43  U.S.C. 
1701  et  seq.,  and  the  Public  Rangelands 
Improvement  Act,  43  U.S.C.  1901  et 
seq.,  and  the  Independent  Offices 
Appropriations  Act,  31  U.S.C.  9701  et 
seq. 

Bruce  Babbitt, 

Secretaiy  of  the  Interior. 

Warden  C.  Townsend,  Jr., 

Assistant  Secretary  of  Agriculture  for 

Administration. 
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Soil  Conservation  Service 

Changes  in  Hydric  Soils  of  the  United 
States 

AGENCY:  Soil  Conservation  Ser\ice, 

USDA. 

ACTION:  Notice  of  change. 

SUMMARY:  Pursuant  to  7  CFR 
12.31(a)(3)(i).  the  Soil  Conservation 
Service,  United  States  Department  of 
Agriculture  gives  notice  of  a  change  in 
the  Hydric  Soils  of  the  United  States  as 
listed  in  the  third  edition  of  the  Hvdric 
Soils  of  the  United  States, 
Miscellaneous  Publication  1491,  U.S. 
Department  of  Agriculture,  Soil 
Conservation  Service,  June  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  A.  Ditzler,  Chair,  National 
Technical  Committee  for  Hydric  Soils, 
National  Soil  Survey  Center,  Soil 
Conservation  Ser\-ice,  room  152.  Federal 
Building,  100  Centennial  Mall  N., 
Lincobi,  NE  68508-3866,  Telephone 
(402)437-5353. 

SUPPLEMENTARY  INFORMATION:  The  third 
edition  of  the  Hydric  Soils  of  the  United 
States  was  pubhshed  Jime  1991,  and  a 
notice  of  change  pubhshed  in  the 
Federal  Register,  October  11, 1991,  Vol. 
56,  No.  198,  page  51371.  Changes  to  this 
document  were  made  in  1993  and 
published  in  the  Federal  Register, 
October  6, 1993,  Vol.  58,  No.  192,  page 
52078.  The  changes  published  herein 
reflect  soils  added  and  deleted  since'the 
1991  pubhcation. 

The  national  list  of  hydric  soils 
changes  as  additional  soil  series  are 
recognized  and  defined  and/or 
properties  of  existing  soil  series  are 
updated  based  on  additional  data.  These, 
changes  reflect  refinements  in 
knowledge  of  the  soils  of  the  United 
States.  New  soil  series  are  recognized  as 
soils  are  mapped  in  previously 
unmapped  areas.  These  new  series  have 
always  met  hydric  soil  criteria,  whether 
recognized  as  series  or  not,  and  thus 
represent  an  insignificant  change  in 
acreage  of  hydric  soils.  Soils  that  are 
removed  from  the  list  are  mostly  dry- 
phases  of  existing  hydric  soils.  These 
dry  phases  would  not  have  met  wetland 
hydrology  criteria,  thus  represent  an 
insignificant  change  in  acreage  of 
wetlands. 

The  list  of  hydric  soils  is  computer 
generated  using  the  hydric  soil  criteria 
and  a  database  of  properties  of  each  soil 
series  in  the  United  States.  The  database 
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is  also  used  to  generate  interpretations 
of  how  soils  perform  for  many  land 
uses.  Therefore,  some  changes  in  the  list 
of  hydric  soils  result  from  adding 
phases  for  a  hydric  soil  to  refine  another 
interpretation.  This  split  or  addition  of 
a  hydric  phase  causes  an  increase  in  the 
number  of  hydric  soils,  but  does  not 
affect  the  acres  of  the  hydric  soil.  Data 
for  all  soil  series  are  in  the  Soil 
Interpretations  Record  and  may  be 
reviewed  by  contacting  a  local  office  of 
the  Soil  Conservation  Service  in  the 
appropriate  State. 

The  National  Technical  Committee 
also  modified  the  definition  of  hydric 
soils  as  given  in  Miscellaneous 
Publication  1491  to  "A  hydric  soil  is  a 
soil  that  formed  under  conditions  of 
saturation,  flooding,  or  ponding  long 
enough  during  the  growing  season  to 
develop  anaerobic  conditions  in  the 
upper  part."  The  change  in  the 
definition  does  not  affect  the  National 
List  of  Hydric  Soils.  The  change  aligns 
the  definition  more  closely  with  Soil 
Taxonomy  and  clarifies  that  artificially 
drained  phases  are  hydric  soils  if  the 
soil  in  its  undisturbed  state  meets  the 
criteria. 


R 

Li 


Dated:  June  29.  1994. 
Richard  W.  Arnold, 

Director,  Soil  Survey  Division. 

Briefing  Paper 

National  List  of  Hydric  Soils 

Prepared  by:  Maurice  J.  Mausbach,  May 
1993 

Background 

—The  National  List  of  Hydric  Soils  is: 

'published  by  the  Soil  Conservation 
.Service. 


•s 


•\ 


SIR  No. 

Soil  series 

IA0619 
CA2505 

Soils  Add 

Afton,  undrained  

Alamo,  rarely  flooded 

MS0130 

Alligator,  commonly  flooded  

MS0131 

Alligator,  ponded 

C03356 

Apishapa,  dry 

DE0005 
MI0664 

Assawoman  

Barry,  low  precipitation 

ID1876 

Bear  Lake,  gravelly  sut)stratum 

ID1874 

Bear  Lake,  occasionally  flooded 

MS0014 

BeWen 

WA0770 
MN0695 

Bellingham,  drained 

Bemer,  wet  

NJ0114 

Benyland,  ponded  

MT1460 

BigsarxJy,  heavy  metals 

f\^N0456 
101 789 

Biscay,  sloping „. 

Blackotter 

ID1784 

Blackotter,  frequently  flooded 

CA2536 

Blavo ; 

CA2538 
CA2537 
IA0616 

Blavo,  ovenwash 

Blavo,  ponded „ 

Blend,  undrained 

OK0402 

Bocox „ 
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is  also  used  to  generate  interpretations 
of  how  soils  perform  for  many  land 
uses.  Therefore,  some  changes  in  the  list 
of  hydric  soils  result  from  adding 
phases  for  a  hydric  soil  to  refine  another 
interpretation.  This  split  or  addition  of 
a  hydric  phase  causes  an  increase  in  the 
number  of  hydric  soils,  but  does  not 
affect  the  acres  of  the  hydric  soil.  Data 
for  all  soil  series  are  in  the  Soil 
Interpretations  Record  and  may  be 
reviewed  by  contacting  a  local  office  of 
the  Soil  Conservation  Service  in  the 
appropriate  State. 

The  National  Technical  Committee 
also  modified  the  definition  of  hydric 
soils  as  given  in  Miscellaneous 
Publication  1491  to  "A  hydric  soil  is  a 
soil  that  formed  under  conditions  of 
saturation,  flooding,  or  ponding  long 
enough  during  the  growing  season  to 
develop  anaerobic  conditions  in  the 
upper  part."  The  change  in  the 
definition  does  not  affect  the  National 
List  of  Hydric  Soils.  The  change  aligns 
the  definition  more  closely  with  SoU 
Taxonomy  and  clarifies  that  artificially 
drained  phases  are  hydric  soils  if  the 
soil  in  its  imdisturbed  state  meets  the 
criteria. 

Dated:  June  29.  1994. 
Richard  W.  Arnold, 

Director.  Soil  Survey  Division. 

Briefing  Paper    . 

National  List  of  Hydric  Soils 

Prepared  by:  Maurice  J.  Mausbach,  May 
1993 

Background 

—The  National  List  of  Hydric  Soils  is: 

'published  by  the  Soil  Conservation 
.Service. 


'revised  annually  and  notice  is  filed  in 

Federal  Register. 
•generated  from  Soil  Interpretations 

Records  in  the  National  Soil  Database. 
— The  National  Technical  Committee  for 

Hydric  Soils  reviews  and  concurs 

writh  changes  to  the  National  List  of 

Hvdric  Soils. 
— Tne  Soil  Interpretations  Records  for 

soil  series  are: 
'continuously  updated  as  data  is 

collected  on  soil  properties, 
'reviewed  by  the  soil  survey  quality 

assuremce  staff  at  the  National  Soil 

Survey  Center, 
'used  in  all  asiiects  of  the  Soil  Survey 

Program  of  which  hydric  soils  are  a 

small  part. 

Reasons  for  Changes  in  the  Hydric  Soil 
List 

— Addition  of  new  soil  series  due  to: 

'newly  mapped  areas  (soils  have  always 
been  hydric  but  have  not  previously 
been  recognized  as  soil  series). 

'narrowing  of  an  existing  series  into 
two  soils.  An  example  being  a  series 
that  is  both  hydric  and  nonhydric 
being  split  into  their  respective  parts". 

— Result  from  new  phases  oeing  added 
to  an  existing  soil  series.  Phases  are 
added  for  many  reasons  and  include: 

"flooding  and  ponding  phases  of  which 
some  may  be  hydric  and  others 
nonhydric.  Many  of  these  changes  are 
made  to  accommodate  nonhydric 
interpretations  of  soil  use. 

'surface  texture  or  depth  phases  both  of 
which  are  not  related  to  change  in 
hydric  soil  status  but  are  needed  for 
other  interpretations. 

"wetness  or  water  table  phases  of  which 
some  may  be  hydric  and  others 
nonhydric.  Some  of  these  changes  are 
made  to  accommodate  other 
interpretations  of  soil  use. 


— Result  from  change  in  flooding, 
ponding,  water  table,  or  drainage  class 
as  a  result  of  new  information.  Soils 
are  added  and  deleted  from  the  list 
due  to  these  changes. 

Summary  of  Changes  to  1991  National 
List 

— 116  entries  (soils)  added  of  which 

*36  are  phases  of  existing  hydric  soils. 
These  are  new  phase  names  for 
existing  hydric  soils. 

'61  are  new  soil  series  established  from 
new  soil  mapping.  These  areas  of 
hydric  soils  which  are  given  new 
names  are  previously  unmapped  and 
thus  have  no  affect  on  acres  of  hydric 
soils  or  acres  of  wetlands. 

*8  series  that  was  split — one  part  being 
hydric  and  the  other  part  nonhydric. 
The  whole  series  has  been  considered 
hydric.  but  the  nonhydric  portion 
would  not  have  met  hydrology 
criteria.  Because  only  part  of  the 
original  series  met  wetland  hydrology 
criteria,  this  change  has  little  affect  on 
acres  of  wetlands. 

*  1  soil  series  was  changed  from 
nonhydric  to  hydric  because  of  new 
information  on  water  table. 

— 14  entries  (soils)  were  deleted  of 
which 

*4  result  from  new  technical  data.  These 
have  been  borderUne  hydric  soils  and 
would  not  have  met  wetland 
hydrology  criteria.  The  change 
slightly  reduces  the  acres  of  hydric 
soils. 

*5  records  were  dropped  because  of  non 
use. 

*5  series  was  split  and  made  nonhydric. 
Other  phases  were  added  for  the 
hydric  part  of  the  soil. 


SIR  No. 

Soil  series 

Reason 

IA0619 

Soils  Added  to  the  National  List  of 
Afton.  undrained  ^ 

Hydric  Soils  in  1993  Justification 

New  phase  for  hydric  pan  of  soil. 
New  phase  of  existing  hydric  soil. 
New  phase  of  existing  hydric  soil. 
New  phase  of  existing  hydric  soil. 
New  phase  of  existing  hydric  soil.' 
New  soil  sprip^ 

CA2505 
MS0130 

Alamo,  rarely  flooded .:......, ;..„ „„ 

Alligator,  commonly  flooded  

MS0131 

Alligator,  ponded 

C03356 
DE0005 

Apishapa,  dry „ „ , ..-....., 

Assawoman „ 

MI0664 
ID1876 
ID1874 
MS0014 

Barry,  low  precipitation 

Bear  Lake,  gravelly  sutsstratum „ 

Bear  Lake,  occasionally  flooded 

Bekten „ 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil. 

New  phase  for  long  duration  flooding. 

New  phase  of  existing  hydric  soil. 

New  phase  for  wet  portion  of  soil. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil 

New  soii  series. 

New  soil  series. 

New  soil  series. 

New  soil  series.                                                                        * 

New  soil  series 

WA0770 

Bellingham,  drained 

MN0695 
NJ0114 

Bemer.  wet  ^.._ 

Berryiand,  ponded  _; 

MT1460 

Bigsandy.  heavy  metals 

MN0456 

ID1789 

ID1784 

CA2536 

CA2538 

CA2537 

Biscay,  sloping „. _ 

Blackotter „.,._ 

Blackotter,  frequently  flooded „ , ^ 

Blavo 

Blavo.  ovenwash „„. 

Blavo.  ponded , 

IA0616 
OK0402 

Blend,  undrained ^ 

Bocox „ „.....^.._ 

New  phase  for  hydric  part  of  soil. 
New  soil  series. 

35682 


IMI 


SIR  No. 


FL0139 
ID1810 
WA0047 
WA0803 
DE0010 
MT1392 
MI0399 
IA0620 
WI0511 
WA2039 
WA2040 
OR  1567 
NY0435 
PR0076 
MI0671 
-     ID1790 
WA0854 
MN0690 
MN0694 
MI0668 
MI0649 
NY0446 
PA0161 
CA2486 
CA2531 
MT1467 
MN0709 
MO0200 
NY0447 
MI0672 
OR1579 
AK0385 
MN0666 
CA2543 
PR0199 
MN2051 
,    MN0711 
;    WA1990 
NV2676 
I    PA0163 
I    AK0406 
'    C03376 
ID1777 
DE0012  , 
ND0434 
CA2532 
CA2533 
UT1879 
MI0669 
NY0438 
NY0439 
TX1266 
NJ0104 
MT1399 
TX1268 
NE0411 
ND0384 
OH0397 
PR0201 
WI0520 
CA2535 
CA2534 
OR1581 
MN0732 
OR  1527 
PR0204 
MI0606 
MT1393 
PR0206 
MN0739 
•TX0696 
WA0060 
,WA1987 
FL0138 
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Soil  series 


Bodiford. 

Bootjacl^  stratified  sut)stratum 

Bow  . 

Bnscot,  Orained 


overwasti 


undrained 
very  stony  .. 


bedrock  sutjstratum 


Hooded 


Broadkilli 

Bustx)ng 

Caffey 

Calcoust^ 

Capitoia 

Carrolls 

Carrolls, 

Cashner 

Churutxj^co 

dales 

Colwood, 

Cookcan 

CovelarK 

Danielso^ 

Danyjbe 

Oawson, 

Deerhear ; 

Deinache 

Edgemer^,  stony 

Egtjert,  rr  oderately  wet 

Esquon 

Faiftotrch 

Giese  .. 

Gifford,  sAndy  sut»stratum 

Googevillf 

Granby, 

Grande  I 

Helm 

Hillview 

Holillipah, 

Icacos 

Jarola,  MiHP>l6 

Jevne 

Joseph,  frfequently  flooded 

Jubilee,  rrjoderately  wet 

Knauers 

Kusllna, 

Las 

Lemhi 

Lenape 

Lindaas. 

Lofgren, 

Lofgren, 

Logan, 

Loxley 


low  ppt    

P  onde,  wet 


tttin  surface 

Animj  s,  poorly  drained 


rtoraine 
ppnded .. 


flooded 


110  1 


catoareous 

:layey  sut»stratum 


looded 


ppnded 

coinmonly  flooded 

floxted 
Lyonmoun  [en 
Lyonmoun  [en,  stony 
Marx:o 
Manningti 
Mannixlee 
Mattex 
McCuligar 
McKenzie 
Millgrove, 
Moteado 
Muskego, 
Neerdobe 
Neerdotje, 
Nestucca, 
Nielsville  .,, 
Olallie 

Palm,  rubbly 
Pickfofd,  rr  ucky  surface 
Poronto 

Prieto 

Reis 

Satatton 

Scamman 

Semiahmo »,  partially  drained 

Shired 


overwash 

net , 


Reason 


New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  phase  for  hydric  part  of  soil. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

Properties  changed  soil  is  now  hydric. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 


SIR  No. 


MI0620 

WA1860 

UT1902 

ND0430 

MN0696 

ID1832 

WA2006 

CO0445 

CO0051 

C07281 

003293 

TX1261 

MT1464 

MT1465 

MI0646 

WA2046 

MN0680 

FL0134 

FL0136 

ID1780 

IA0130 

TX0609 

IA0104 

IA0312 

WI0470 

CA1304 

FL0564 

WI0002 

MD0003 

MD0102 

TX1158 

TX1029 

TX0283 

TX0753 


Soil  series 

Spot 

Stallard 

Steed,  kjamy 

Stirum,  MAPI  3-1 7 

Sti-athcona,  very  wet 

Tepete,  loamy  subsoil 

Toppenlsh,  cool  

Uncompahgre  

Vasquez 

Vastine,  gravelly  substi-atum  

Vastine,  MAP>16 

Victine,  depressional 

Villmeagher 

Villsprings 

Wakeley  

Wanser,  moderately  wet 

Wealthwood 

Yellowjacket 

Yellowjacket,  limestone  substratum  .... 
Zeph 

Soils  Delet 

Afton,  drained 

Aufco 

Blend,  drained 

Calcousta,  drained 

Fordum,  gravelly  substratum 

Holillipah  

Leon,  hydric , 

Newson,  mucky  surface 

Rutlege ; 

Rutlege,  ponded 

Totxjsa,  depressional 

Vertialen,  depressional 

Victine 

Zilatxjy  
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SIR  No. 


MI0620 

WA1860 

UT1902 

ND0430 

MN0696 

ID1832 

WA2006 

CO0445 

CO0051 

C07281 

C03293 

TX1261 

MT1464 

MT1465 

MI0646 

WA2046 

MN0680 

FL0134 

FL0136 

ID1780 


IA0130 

TX0609 

IA0104 

IA0312 

WI0470 

CA1304 

FL0564 

WI0002 

MD0003 

MD0102 

TX1158 

TX1029 

TX0283 

TX0753 


Soil  series 


Spot 

Stallard 

Steed,  loamy 

Stirum,  MAPI  3-1 7 

Strathcona,  very  wet _ 

Tepete,  loamy  sutisoil „ 

Toppenish,  cool  

UrKompahgre  

Vasquez 

Vastine,  gravelly  substratum „ 

Vastine,  MAP>1 6 

Victine,  depressional 

Villmeagher 

Villsprings 

Wakeley  

Wanser,  rrxxlerately  wet 

Wealthwood 

Yellowjacket 

Yellowjacket,  limestone  sut)stratum  

Zeph 

Soils  Deleted  From  the  National  List 

Afton,  drained 

Aufco 

Blend,  drained 

Calcousta,  drained 

Fordum,  gravelly  substratum 

Holillipah 

Leon,  hydric  „ 

Newson,  mucky  surface 

Rutlege 

Rutlege,  ponded 

Tobosa,  depressional  ■ 

Vertialen,  depressional 

Victine  .% „ 

Zilatxjy  „ 


Reason 


New  soil  series. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil. 

New  soil  series. 

New  soil  series. 

New  phase  of  existing  hydric  soil. 

New  phase  of  existing  hydric  soil. 

New  phase  for  hydric  part  of  soil. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  phase  of  existing  hydric  so"'. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

New  soil  series. 

of  Hydric  Soils  in  1992  Justification 

Non  hydric  phase  of  soil. 

Porxling  was  revised  to  brief  based  on  observations. 

Non  hydric  phase,  hydric  phase  was  added. 

Non  hydric  phase,  hydric  phase  was  added. 

SIR  record  not  used  and  was  deleted. 

Soil  has  rare  flooding,  frequently  flooded  phase  was  added. 

Duplicate  record  was  deleted. 

SIR  record  not  used  and  was  deleted. 

SIR  record  transfered  to  SC. 

SIR  record  transfered  to  SC. 

Ponding  is  brief  soil  deleted  from  list. 

Ponding  is  brief  soil  deleted  from  list. 

Ponding  is  brief,  phase  added  for  long  duration  ponding. 

Soil  is  moderately  well  drained  and  classification  was  char>ged. 


3S684 
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|FR  Doc.  94-16835  Fileil  7-12-94;  8:45  am) 

BILUNG  COOC  t41ft-1«-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Re-Establishment 

Having  determined  that  the 
committee's  work  continues  to  be  in  the 
public  interest  in  connection  with  the 
performance  of  dutie^  imposed  on  the 
Department  by  law,  the  Secretary  of 
Commerce  re-establiabed  the  U.S. 
Automotive  Parts  Advisory  Committee 
(APAC).  The  re-estabjishment  of  the 
committee  is  in  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  and  41  CFR  Parts  101- 
6.10  (1990),  Federal  i^dvisory 
Committee  Managem  snt  Rule. 


Issuf  d  patent 


5,263,846 
5,255,875 


I INFORMA  ION 


ADDRESSES:  Intellects  al 

Branch,  U.S.  Army  A  riation 

Command,  4300  Goo<|fellow 

Louis.  Missouri  6312 

FOR  FURTHER 

Mr.  John  L.  Hamming, 

(314)  263-9150  or 

Kenneth  L.  Denton, 

Army  Federal  Register 

(FR  Doc.  94-16973  Filec 

BILUNG  COOe  371fr-0S-M 


DSVJ 


Property  Law 
and  Troop 
Blvd..  St. 
0-1798. 

CONTACT: 
patent  Attorney, 
693-9150. 


•Li, 


DEPARTMENT  OF  E^  ERGY 


Morgantown  Energy 
Center;  Financial 
Babcock  and  Wilcox 


AGENCY:  Morgantown 
Technology  Center  (METC) 
Department  of  Energy 
ACTION:  Notice  of 
unsolicited  financial 
application  for  Grant  ^ward 


SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  ( ;FR  600.7(b)(2)(i). 
(D)  the  DOE,  Morganti  iwn  Energy 
Technology  Center,  gives  notice  of  its 
plans  to  award  a  nine 
Babcock  and  Wilcox, 
the  amount  of  $200,0C  0.  DOE  will  fund 
$100,000  with  Babcock  and  Wilcox 
sharing  the  remaining  $100,000. 
'  FOR  FURTHER  INFORMAItON  CONTACT: 
Crystal  A.  Sharp.  I07.U.S.  Department 
of  Energy,  Morgantown  Energy 
Technology  Center,  P.O.  Box  880, 
Morgantown,  WV  26507-O88O, 


The  APAC  was  established  by  the 
Secretary  of  Commerce  on  June  6, 1989, 
to  advise  Department  of  Commerce 
officials  on  issues  related  to  sales  of 
U.S.-made  auto  parts  to  Japanese 
markets.  Authority  for  the  committee  is 
contained  in  15  U.S.C.  4704,  as 
amended  by  section  510  of  Public  Law 
103-236  (April  29,  1994). 

The  committee  functions  as  an 
advisory  body  in  accordance  with  the 
Federal  Advisory  Committee  Act. 
Additional  information  may  be  obtained 
from  Stuart  Keitz,  U.S.  Department  of 
Commerce,  hitemational  Trade 
Administration,  (202)  482-0719. 

Dated:  July  7.  1994. 
Henry  P.  Misisco, 

Director,  Office  of  Automotive  Affairs. 
(FR  Doc.  94-16974  Filed  7-12-94;  8:45  am) 
B«LUNG  COOE  3S10-OR-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Patents  Available  for  Licensing 

AGENCY:  U.S.  Army  Aviation  and  Troop 
Command,  DOD. 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive,  or 
nonexclusive  Ucenses  under  the 
following  patents.  Any  licenses  granted 
shall  comply  with  35  USC  209  and  37 
CFR  Part  404. 


Title 


Self-Actuated  Rotor  System  

Protective  Hardside  Covers  (or  Surfaces 


Issue  date 


1 1/23/93 
10/26/93 


ison  Officer. 
7-12-94;  8:45  am] 


echnology 

Award  to 
Grant) 


Assistance 


mergy 

.U.S. 
(DOE). 

of  an 
Assistance 


acce  Dtance  > 


Telephone  (304)  291-4386,  Procurement 
Request  No.  21-94MC31172.000. 
SUPPLEMENTARY  INFORMATION:  The 
participant  will  operate  an  experimental 
Diesel  Coal  Combined  Cycle  (DCCC) 
facility  which  will  demonstrate  an 
alternative  process  to  bum  fossil  fuels  in 
an  economical  and  environmentally 
responsible  way.  The  proposed  coal 
technology  will  improve  efficiency  and 
reduce  emissions  from  coal-fired  power 
plants. 
Louie  L.  Calaway, 

Director,  Acquisition  and  Assistance  Division, 
Morgantown  Energy  Technology  Center. 
[FR  Doc.  94-16984  Filed  7-12-94;  8:45  am] 
BILLING  COOE  64SO-01-P 


Financial  Assistance  Award:  Materials 
Technologies  of  Virginia,  Inc.  (MATVA) 

AGENCY:  Department  of  Energy. 
action:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.6(a)(2),  it  is  making  a 
discretionary  financial  assistance  award 
based  on  acceptance  of  an  unsolicited 
application  meeting  the  criteria  of  10 
CFR  600.14(e)(1)  to  Materials 
Technologies  of  Virginia,  Inc.  (MATVA) 
under  Grant  Number  DE-FGOl- 
94CE15599.  The  proposed  grant  will 
provide  funding  in  the  estimated 
amoimt  of  $155,728  (DOE  contributing 
$99,862  and  MATVA  contributing 
$55,866)  for  MATVA  to  use  a  new 
whisker  growing  technique  to  make  and 


test  a  high  temperature  heat  exchanger 
prototype.  The  subject  invention.  "An 
In-Situ  Whisker  Reinforced  Glass 
Ceramic"  is  a  patented  process  for 
creating  glass  ceramic  materials  with 
acicular  (needle-shaped)  titanium  oxide 
reinforcing  whiskers  grown  in-site  in 
one  step.  This  new  process  is  an 
enabling  technology  that  could  permit 
rapid-and  inexpensive  production  of 
titanium  oxide  whisker  reinforced 
materials  at  much  lower  energy,  labor, 
and  health  related  costs. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(f)  that    . 
the  application  submitted  iy  the 
Materials  Technologies  of  Virginia,  Inc., 
is  meritorious  based  on  the  general    ■ 
evaluation  required  by  10  CFR  600.14(d) 
and  that  the  proposed  project  represents 
a  imique  device  for  conserving  energy 
by  greatly  reducing  energy  costs  during 
fabrication,  and  by  making  superior 
materials  available  for  use  in  more 
efficient  devices  such  as  the  heat 
exchangers  for  construction  under  this 
project  which  will  be  submitted  as 
prototypes  for  third  party  testing.  The 
use  of  this  device  has  a  strong 
possibiUty  for  future  reductions  in  the 
Nation's  energy  consumption.  The 
proposed  project  is  not  eligible  for 
financial  assistance  under  a  recent, 
current  or  planned  solicitation  because 
the  program,  the  Energy-Related 
Invention  Program  (ERIP),  has  been 
structured  since  its  begiiming  in  1975  to 
operate  without  competitive 
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solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  I^partment  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  Linda  S.  Sapp, 
HR-531.23, 1000  fridependence 
Avenue.  SW.,  Washington.  DC  20585. 

The  anticipated  term  of  the  pro]}osed 
grant  is  24  months  from  the  date  of 
award. 

Issued  in  Washington,  DC  on  June  23 
1994. 

Scott  Sheffield, 

Director,  Headquarters  Operation  Division  B. 
Office  of  Placement  and  Administration. 
jFR  Doc.  94-16935  Filed  7-12-94;  8:45  ami 
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Financial  Assistance  Award:  MCR 
Enterprises 

AGENCY:  Department  of  Energy, 
ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Department  of 
Energy  aimounces  that  pursuant  to  10 
CFR  600.6(a)(2),  it  is  making  a 
discretionary  financial  assistance  award 
based  on  acceptance  of  an  unsolicited 
application  meeting  the  criteria  of  10 
CFR  600.14(e)(1)  to  MCR  Enterprises 
under  Grant  Number  DE-FGOl- 
94CE1 5609.  The  proposed  grant  will 
provide  funding  in  the  estimated 
amount  of  $99,500  for  MCR  Enterprise 
to  further  develop  alternate  pipe  cutting 
methods  by  the  Radial  Cutting  Torch 
(RCT),  a  patented  pyrotechnic  cutter,  for 
use  in  dowuhole  tubular  cutting 
operations  in  the  petroletim  industry. 
This  tool  can  cut  stainless  steel,  exotic 
alloy  pipes,  different  pipe  sizes  and  has 
the  potential  to  operate  in  high-pressure 
and  high-temperature  environments, 
even  in  the  presence  of  drilling  mud. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(f)  that 
the  application  submitted  by  the  MCR 
Enterprises  is  meritorious  based  on  the 
general  evaluation  required  by  10  CFR 
600.14(d)  and  that  the  proposed  project 
represents  a  unique  device  for  reducing 
the  overall  cost  of  pipe  cutting.  The  use 
of  this  device  has  the  potential  to 
provide  a  cleaner  cut  which  does  not 
require  subsequent  deburring  or 
machining  steps;  does  not  damage  the 
exterior  pipe;  is  reliable  and  provides  a 
high  level  of  safety.  The  proposed 
project  is  not  eligible  for  financial 
assistance  under  a  recent,  current  or 


solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  sohcitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  I^partment  of 
Energy,  Office  of  Placement  and 
Administration.  ATTN:  Linda  S.  Sapp, 
HR-531.23. 1000  Independence 
Avenue.  SW.,  Washington.  DC  20585. 

The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  date  of 
award. 

Issued  in  Washington,  DC  on  June  23, 
1994. 

Scott  Sheffield, 

Director,  Headquarters  Operation  Division  B, 
Office  of  Placement  and  Administration. 
IFR  Doc.  94-16985  Filed  7-12-94;  8:45  am| 
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Financial  Assistance  Award:  MCR 

Enterprises 

AGENCY:  Department  of  Energy, 
ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.6(a)(2).  it  is  making  a 
discretionary  financial  assistance  award 
based  on  acceptance  of  an  unsolicited 
application  meeting  the  criteria  of  1 0 
CFR  600.14(e)(1)  to  MCR  Enterprises 
under  Grant  Number  DE-FGOl- 
94CE1 5609.  The  proposed  grant  will 
provide  funding  in  the  estimated 
amount  of  $99,500  for  MCR  Enterprise 
to  further  develop  alternate  pipe  cutting 
methods  by  the  Radial  Cutting  Torch 
(RCT).  a  patented  pyrotechnic  cutter,  for 
use  in  downhole  tubular  cutting 
operations  in  the  petroleum  industry. 
This  tool  can  cut  stainless  steel,  exetic 
alloy  pipes,  different  pipe  sizes  and  has 
the  potential  to  operate  in  high-pressure 
and  high-temperature  environments, 
even  iii  the  presence  of  drilling  mud. 

SUPPLEMENTARY  information:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(f)  that 
the  application  submitted  by  the  MCR 
Enterprises  is  meritorious  based  on  the 
general  evaluation  required  by  10  CFR 
600.14(d)  and  that  the  proposed  project 
represents  a  unique  device  for  reducing 
the  overall  cost  of  pipe  cutting.  The  use 
of  this  device  has  the  potential  to 
provide  a  cleaner  cut  which  does  not 
require  subsequent  deburring  or 
machining  steps;  does  not  damage  the 
exterior  pipe;  is  reliable  and  provides  a 
high  level  of  safety.  The  proposed 
project  is  not  eligible  for  financial 
assistance  imder  a  recent,  current  or 


planned  solicitation  because  the 
program,  the  Energy-Related  Invention 
Program  (ERIP).  has  been  structured 
since  its  beginning  in  1975  to  operate 
without  competitive  solicitations 
because  the  authorizing  legislation 
directs  ERIP  to  provide  support  for 
worthy  ideas  submitted  by  the  public. 
The  program  has  never  issued  and  has 
no  plans  to  issue  a  aimpetitive 
solicitation. 

for  further  information  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy.  Office  of  Placement  and 
Administration.  ATTN:  Linda  S.  Sapp, 
HR-531.23, 1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 

The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  date  of 
award. 

Issued  in  Washington,  DC  on  June  30, 
1994. 

Richard  G.  Lewis, 

Contracting  Officer,  Headquarters  Operation 
Division  B,  Office  of  Placement  and 
Administration. 

[PR  Doc.  94-16986  Filed  7-12-94;  8:45  am) 
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Pittsburgh  Energy  Technology  Center; 
Noncompetitive  Financiai  Assistance 
Award 

AGENCY:  U.S.  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center. " 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Grant  Award  to  the 
University  of  Arizona. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.7(b)(2)(i)  under  criteria  (a),  that 
it  intends  to  award  a  noncompetitive 
financial  assistance  (Grant)  to  the 
University  of  Arizona.  This  award  is  for 
continuation  of  their  research  effort 
entitled  "Regeneration  of  FGD  Waste 
Liquors:  Production  of  Ammonium  and 
Postassium  Sulfate  Mixed  Fertilizer". 
ADDRESSES:  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center, 
Acquisition  and  Assistance  Division, 
P.O.  Box  10940.  MS  921-118, 
Pittsburgh,  PA  15236. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Y.  Mitchell.  Contract  Specialist 
(412)892-4862. 

SUPPLEMENTARY  INFORMATION: 

Grant  Number:  DE-FG22~93PC92582 

Title  of  Research  Effort 

"Regeneration  of  FGD  Waste  Liquors: 
Production  of  Ammonium  and 
Potassium  Sulfate  Mixed  Fertilizer." 

Awardee:  University  of  Arizona. 

Term  of  Assistance  "Effort:  Twelve  (12) 
months. 


Grant  Estimated  ToUl  Value:  $73,899. 
Objective:  Based  upon  the  authority  of 
10  CFR  600.7(b)(2).  the  objecUve  of  this 
grant  is  for  Arizona  University  to 
continue  research  in  the  regeneration 
process  for  treating  the  waste  scrubbing 
liquor  produced  by  a  thiosorbic  lime  SO 
pilot  tests  and  to  produce  an  ammorua 
and  potassium  sulfate  mixed  fertilizer 
product.  This  process  involves  the 
precipitation  of  the  N-S  compounds 
followed  by  their  hydrolysis.  The 
magnesium  wet  scrubbing  process  is 
presently  being  developed  for  the 
simultaneous  removal  of  SO-2  and  NO. 
from  the  flue  gas  produced  by  a  coal- 
fired  power  plant.  In  the  course  of 
scrubbing,  nitrogen-sulfur  (N-S) 
compounds  accumulate  and  degrade  the 
•  scmbbing  liquor.  The  primary  objective 
of  this  project  is  to  develop  a 
regeneration  process  through  which  the 
N-S  compounds  in  the  scrubbing 
hquors  are  removed  and  then  converted 
to  a  marketable  byproduct.  The 
proposed  work  is  considered  to  be 
relevant  to  the  DOE  mission  in  thaLlhe 
program  will  provide  a  mechanism  for 
communication,  interaction  and 
research  between  DOE  and  Arizona 
University  in  the  continuous  process  for 
the  regeneration  of  waste  scrubber 
liquors  from  the  combined  SO, -NO, 
scrubbing  systems.  The  development  of 
this  technology  would  assist  utilities  in 
compl>nng  with  the  1990  Clean  Air  Ai:t. 
while  still  encoiu-aging  and  enhancing 
the  use  of  coal,  which  is  a  major  goal  of 
the  DOE  Fluo  Gas  Cleanup  program. 
Dale  A.  Siciliano. 
Contracting  Officer. 

IFR  Doc  94-16987  FiiLd  7-12-94;  8:45  ain\ 
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Inertia!  Confinement  Fusion  Advisory 
Commirtee  Defens^Progratns; 
Partially  Closed  Meeting 

Pursuant  to  the  provision  of  the 
Federal  Advisoiy  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Inertial  Confinement  Fusion 
Advisory  CoiiuBittee/Dcfense  Programs. 

Date  and  Time:  Agenda  Is  Subject  To 
Revision 

Tuesday.  August  2, 1994,  3:00  p.m.-6:15 

p.m. — Open 
Tuesday.  August  2, 1994,  7:45  p.m.-9:30 

p.m. — Closed 
Wednesday,  August  3, 1994,  8:30a.m.-5:30 

p.m. — Closed 
Thursday.  August  4. 1994,  8:30  a.ni.-5;00 

p.m. — Closed 
Thursday,  August  4, 1994,  5.-00  pjii.-5;30 

p.m. — Open 
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Place:  Los  Alamos  Rational  Laboratory, 
Los  Alamos,  New  Mexico  Technical  Area  3; 
Building  207:  Room  2l6. 

Contact:  Marshall  Nl.  Sluyter,  Designated 
Federal  Officer,  OfficA  of  Research  and 
Inertial  Fusion  (DP-ll).  Office  of  Defense 
Programs,  Washingtoi,  DC  20585. 
Telephone:  (301)  903-3345. 

Persons  wishing  to  attend  the  meeting 
should  submit  their  n«mes  to  Jean  Stark  at 
the  Los  Alamos  National  Laboratory,  (505) 
667-6574,  on  or  beforp  July  25, 1994,  to 
obtain  visitor  passes  t6  the  meeting  room. 

Purpose  of  the  Cowpiittee:  To  provide 
advice  and  guidance  tt>  the  Assistant 
Secretary  for  Defense  Programs  on  both 
technical  and  management  aspects  of  the 
Inertial  Confinemen!  Fusion  program. 

Purpose  of  the  Meeting:  To  assess  the 
technical  applicability  and  readiness  of  the 
Inertial  Confinement  Fusion  program  to 
support  the  Defense  Ptograms  Stockpile 
Stewardship  Program  Strategy  and  the 
National  Security  Strategic  Plan.  Also,  to 
identify  and  evaluate  ihe  significance  and  the 
relative  importance  oCeach  of  the  ICF 
program  elements  to  the  overall  Inertial 
Confinement  Fusion  program,  to  the  National 
Security  Strategic  Plan,  and  to  the  Stockpile 
Stewardship  Program.. 

Tentative  Agenda:  Sukject  to  Revision 

August  2, 1994 

3:00  p.m.— LANL  Welcoming  Remarks 
3:30  p.m. — Introducti()n  and  Summary  of 

Recent  Events       ! 
4:00  p.m. — Stockpile  $tewardship  Pro-am 

Strategy  and  National  Security  Strategic 

Plan 
5:00  p.m. — ICF  Prograin  Mission,  Priorities, 

and  Objectives      I 
5:45  p.m. — Public  Con  iment  Opportunity 
7:45  p.m. — Closed  Mei  sting 

August  3, 1994 

8:30  a.m. — Closed  Me<  ting 

August  4, 1994 

8:30  a.m.— Closed  Me<  ting 
5:00  p.m. — Committee  Discussions,  Wrap-up, 
and  Adjournment 

Open  to  the  Public:  ( )n  August  2, 1994, 
from  3:00  p.m.  to  6:15  p.m.,  and  on  August 
4,  1994,  from  5:00  p.m  until  adjournment, 
the  meeting  is  open  to  the  public.  The 
Chairman  of  the  Comn  littee  is  empowered  to 
guide  the  meeting  in  a  manner  that  will,  in 
the  Chairman's  judgen  ent,  facilitate  the 
orderly  conduct  of  bus  iness. 

Any  member  of  the  |  lublic  who  wishes  to 
make  an  oral  statemem  pertaining  to  agenda 
items  should  contact  tlie  Designated  Federal 
Officer  at  the  address  Or  telephone  number 
shown  above.  Request^  must  be  received 
before  3:00  p.m.  (eastern  standard  time) 
Thursday,  July  28, 1991.  Reasonable 
provisions  will  be  mad  e  to  include  the 
presentation  during  tho  public  conmient 
period.  Oral  presenters  are  asked  to  provide 
25  copies  of  their  statei  nents  at  the  time  of 
their  presentations. 

Written  statements  pertaining  to  agenda 
items  may  also  be  submitted  prior  to  the 
meeting.  Written  statements  must  be  received 
by  the  Designated  Federal  Officer  at  the 
address  shown  above  before  3:00  p.m. 


IMI 


(eastern  standard  time)  Thursday,  July  28, 
1994,  to  assure  they  are  considered  by  the 
conmiittee  during  the  meeting. 

Closed  Meeting:  Pursuant  to  section  10(d) 
of  the  Federal  Advisory  Committee  Act. 
Public  Law  92-463,  as  amended  (title  5. 
United  States  Code,  App.  2),  section  7234(b), 
title  42,  United  States  Code,  and  section 
552b(c)(l],  title  5,  United  States  Code,  the 
portions  of  the  meeting  from  7:45  p.m.  until 
9:30  p.m.  on  August  2, 1994;  from  8:30  a.m. 
until  5:30  p.m.  on  August  3, 1994;  and  from 
8:30  a.m.  until  5K)0  p.m.  on  August  4, 1994. 
will  be  closed  to  the  public  in  the  interest  of 
national  security. 

Minutes:  Minutes  of  the  open  portions  of 
the  meeting  will  be  available  for  public  view 
and  copying  approximately  30  days 
following  the  meeting  at  the  Freedom  of 
Information  Public  Reading  Room,  Room  lE- 
190,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Washington,  DC 
20585,  between  the  hours  of  9:00  a.m.  and 
4:00  p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington.  DC.  on  July  8. 1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Comwittee  Management. 
Officer. 

[FR  Doc  94-16988  Filed  7-12-94;  8:45  amj 
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Advisory  Committee  for  National 
Electric  and  Magnetic  Fields  Research 
and  Putilic  Information  Dissemination 
Program 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770). 
notice  is  hereby  given  of  a  meeting  of 
the  National  Electric  and  Magnetic 
Fields  Advisory  Committee. 
DATES:  Monday.  August  2, 1994: 1:30 
p.m.— 4:30  p.m.;  Tuesday,  August  3. 
1994:  9:00  a.m.-4:30  p.m. 
ADDRESSES:  National  Institute  for 
Environmental  Health  Sciences, 
Building  101.  South  Campus,  111 
Alexander  Avenue,  Research  Triangle 
Park  NC.  27709. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Brewer.  Director.  Utility  Systems 
Division.  EE-141. 1000  Independence 
Avenue.  SW..  Washington.  DC  20585, 
(202) 586-2828. 

SUPPLEMENTARY  INFORMATION:  The 
National  Electric  and  Magnetic  Fields 
Advisory  Committee  advises  the 
Department  of  Energy  and  the  National 
Institute  of  Environmental  Health 
Sciences  on  the  design  and 
implementation  of  a  five-year,  national 
electric  and  magnetic  fields  research 
and  pubhc  information  dissemination 
program.  The  Secretary  of  Energy, 
pursuant  to  Section  2118  of  the  Energy 


Policy  Act  of  1992.  P.L  102-486,  has 
overall  responsibility  for  establishing 
the  national  program  which  includes 
health  effects  research,  development  of 
technologies  to  assess  and  manage 
exposures,  and  dissemination  of 
"information. 

Tentative  Agenda 

Tuesday,  August  2,  1994 

10:30  a.m. 
Welcome  and  introductions 
Review  of  minutes  for  3/2/94  meeting 
10:45  a.m 
Presentation  and  discussion  of  the 
Interagency  Committee  Research 
Agenda  for  the  RAPID  program 
Presentation  and  discussion  of  the 

Interagency  Committee 
Coordination  Guidelines  for  the 
RAPED  program 
12:00  nooQ  Lunch 
1:30  p.m. 
Presentation  and  discussion  of 
Implementation  Plans  for  the 
RAPID  program 
3:00  p.m.  Break 
3:30  p.m.  Further  discussions 
5:00  p.m.  Adjourn 

Wednesday,  August  3,  1994 

8:30  a.m. 
Report  and  discussion  on  NIEHS 
grants  for  the  RAPID  program 
10:30  a.m.  Break 
10:45  a.m. 
Report  on  establishment  of 

Replication  Facilities 
Further  discussions 
12:30  noon  Open  time  for  public 

comments 
1:30  p.m.  Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  pubhc  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Robert  Brewer  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda.  Depending 
on  the  number  of  requests,  comments 
may  be  limited  to  five  minutes.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcript  and  Minutes:  A  transcript 
and  minutes  of  this  meeting  will  be 
available  for  pubUc  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 


SW..  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Copies  of  the  minutes  will  also  be 
available  by  request. 

Issued  at  Washington,  DC,  on  July  8, 1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Ma/tagement 
Officer. 

|FR  Doc.  94-16989  Filed  7-12-94:  8:45  am) 

BtLUNG  CODE  e450-01-P 

Office  of  Fossil  Energy 
(FE  Docket  No.  94-^2-NG} 

Pennzoil  Gas  Markefing  Company, 
Order  Granting  Blanket  Authorization 
To  Import  and  Export  Natural  Gas 
From  and  To  Canada  and  Mexico 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Pennzoil  Gas  Marketing  Company 
blanket  authorization  to  import  and 
export  up  to  a  combined  total  of  80 
bilhon  cubic  feet^BcO  of  natural  gas 
fi^om  and  to  Canada,  and  to  import  and 
export  up  to  a  combined  total  of  80  Bcf 
of  natural  gas  from  and  to  Mexico,  over 
a  two-year  term  beginning  on  the  date 
of  first  import  or  export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  tX:  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  June  27, 1994. 
Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Cos,  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
|FR  Doc.  94-16990  Filed  7-12-94;  8:45  am) 
BILLING  CODE  64S0-01-P 


Federal  Energy  Regulatory 
Commission 

[Project  No.  5946-007  Massachusetts] 

University  of  Massachusetts,  Lowell; 
Notice  of  Availability  of  Environmental 
Assessment 

■.        ,  ci 

July  7. 1994.  .  aj 

In  accordance  with  the  National  P, 

Environmental  Pohcy  Act  of  1969  and  di 

the  Federal  Energy  Regulatory  st 

Commission's  (Commission's)  .  re 

regulations,  18  CFR  part  380  (Order  486, 

52  F.R.  47897),  the  Commission's  Office  c£ 
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SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Copies  of  the  minutes  will  also  be 
available  by  request. 

Issued  at  Washington,  DC,  on  luly  8, 1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

jFR  Doc.  94-16989  Filed  7-12-94:  8:45  am] 
BILUNG  CODE  e450-01-P 

Office  of  Fossil  Energy 
[FE  Docket  No.  94-42-NG] 

Pennzoll  Gas  Marketing  Company, 
Order  Granting  Blanket  Authorization 
To  Import  and  Export  Natural  Gas 
From  and  To  Canada  and  Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOB. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Pennzoil  Gas  Marketing  Company 
blanket  authorization  to  import  and 
export  up  to  a  combined  total  of  80 
billion  cubic  feet  <Bcf)  of  natural  gas 
from  and  to  Canada,  and  to  import  and 
export  up  to  a  combined  total  of  80  Bcf 
of  natural  gas  from  and  to  Mexico,  over 
a  two-year  term  beginning  on  the  date 
of  first  import  or  export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  June  27,  1994. 
Cliffbrd  P.  Tomaszewski, 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
|FR  Doc.  94-16990  Filed  7-12-94;  8:45  am] 
BILUNG  CODE  S450-01-P 


Federal  Energy  Regulatory 
Commission 

[Project  No.  5946-007  Massachusetts] 

University  of  Massachusetts,  Lowell; 
Notice  of  Availability  of  Environmental 
Assessment 

July  7,  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  486, 
52  F.R.  47897),  the  Commission's  Office 


of  Hydropower  Licensing  has  reviewed 
an  application  for  surrender  of  license 
for  the  Lowell  Atlantic  Hydroelectric 
Project,  No.  5946-007.  The  Lowell 
Atlantic  Hydroelectric  Project  is  located 
on  the  Lowell  Canal  System,  off  the 
Merrimack  River  in  Middlesex  County, 
Massachusetts.  An  Environmental 
Assessment  (EA)  was  prepared  for  the 
application.  The  EA  finds  thai 
approving  the  application  for  surrender 
of  license  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quahty  of  the  human  environment. 
Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 

iFR  Doc.  94-16920  Filed  7-12-94:  8:45  am) 
BILUNG  CODE  C717-01-M 


[Docket  No.  CP94-625-000,  et  al.J 

El  Paso  Natural  Gas  Company,  et  at.; 
Natural  Gas  Certificate  Filings 

July  6,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  EI  Paso  Natural  Gas  Company 

Docket  No.  CP94-625-000 

Take  notice  that  on  June  23, 1994,  El 
Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978, 
filed  a  request  with  the  Commission  in 
Docket  No.  CP94-625-000  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  a  delivery  point 
to  provide  firm  transportation  and 
delivery  of  natural  gas  to  Southwest  Gas 
Corporation  (Southwest)  imder  El  Paso's 
blanket  certificate  issued  in  Docket  Nos. 
CP82-435-000  and  CP88-^33-O00 
pursuant  to  Section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  request  which 
is  open  to  the  public  for  inspection. 

El  Paso  proposes  to  construct  and 
operate  a  deliver}'  point  on  the  20"  O  D.  ' 
Maricopa  County  Line  of  its  North 
System  Mainline  to  provide  firm 
transportation  of  natural  gas  to 
Southwest.  El  Paso  states  that 
Southwest  would  then  deliver  the  gas  to 
the  residential  and  commercial 
customers  located  in  the  Garden  Lakes 
area  of  Maricopa  County,  Arizona.  El 
Paso  estimates  the  cost  of  the  proposed 
dehvery  point  would  be  $93,400  and 
states  that  Southwest  has  agreed  to 
reimburse  El  Paso  for  the  expenses. 

El  Paso  reports  that  it  has  sufficient 
capacity  to  accomplish  the  proposed 


deliveries  without  detriment  to  its  other 
existing  customers. 

Comment  date:  August  22,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Newfield  Exploration  Companv 

Docket  No.  CP94-636-000 

Take  notice  that  on  June  30. 1994. 
Newfield  Exploration  Company 
(Newfield),  363  N.  Sam  Houston  Pkvvy 
E.,  Suite  2020,  Houston,  Texas  77060,' 
filed  a  petition  for  declaratory  order  in 
Docket  No.  CP94-636-000  requesting 
that  the  Commission  declare  that, 
following  Newfield's  purchase  of  certain 
offshore  facilities  from  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern),  that  those  facilities  are 
gathering  facilities  exempt  from  the 
Commission's  Regulations  pursuant  to 
Section  1(b)  of  the  Natural  Gas  Act 
(NGA),  all  as  more  fully  set  forth  in  the 
petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Newfield  states  that  the  facilities 
consist  of  one  currently-certificated 
supply  line  owmed  by  Texas  Eastern 
along  with  an  associated  metering 
facihty.  It  is  indicated  that  the  supply 
line  consists  of  a  4.8  mile,  8-inch  lateral 
that  connects  Newfield's  oil  and  gas 
production  platform  in  the  Eugene 
Island  Block  182-A  area  to  the  facilities 
of  Sea  Robin  Pipeline  Company  (Sea 
Robin)  in  Eugene  Island  Block  197  in 
offshore  Louisiana.  It  is  indicated  that 
on  June  16,  1993,  Texas  Eastern  ceased 
purchasing  the  Newfield  production 
gathered  by  the  facihties  to  be 
purchased,  but  did  continue 
transporting  Newfield's  production 
through  the  facilities  for  rede!iver\  to 
the  transmission  facilities  of  Sea  Robin. 

Newfield  asserts  that  the  primary 
function  of  the  facilities  to  be  acquired 
is  gathering  as  set  forth  in  Farmland 
Industries,  Inc.,  23  FERC 1  61,023 
(1983),  as  later  modified  by  Amerada 
Hess  Corp.,  et  al,  52  FERC  1  61,268 
(1990),  {Amerada  Hess).  It  is  indicated 
that  under  that  test  the  Commission 
applies  six  criteria  to  determine  the 
jurisdictional  status  of  a  facihty:  (1)  the 
diameter  and  length  of  a  facility;  (2)  the 
extension  of  facilities  beyond  a  central 
point  in  the  field;  (3)  the  geographic 
configuration  of  the  system;  (4)  the 
location  of  compressors  and  processing 
plants;  (5)  the  location  of  wells  along  all 
or  part  of  the  facility;  and  (6)  the 
operating  pressure  of  the  line.  In 
Amerada  Hess,  the  Commission 
indicated  that  it  would  consider  other 
factors,  in  addition  to  the  Farmland 
criteria,  especially  for  offshore  facilities, 
including  the  changing  technical  and 
geographic  nature  of  exploration  and 
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production,  the  purpose,  location  and 
operation  of  the  facilily,  the  general 
business  activity  of  thie  facility,  and 
whether  the  jurisdictional 
determination  is  consistent  with  the 
objectives  of  the  Natu^  Gas  Act  and 
the  Natural  Gas  Policy  Act  of  1978. 

Newfield  asserts  th^t  there  can  be 
doubt  that  the  primary  function  of  the 
facilities  is  gathering.  It  is  stated  that  the 
facilities  connect  dire<:tly  to  producing 
wells  and  wrere  construed  to  gather  gas 
produced  from  those  Wells  for  delivery 
into  transmission  facilities  currently 
owned  by  Sea  Robin.  Kewfield  also 
states  that  the  faciiitie^  are  short  in 
length  and  small  in  diameter,  do  not 
extend  beyond  the  production  area,  and 
are  located  upstream  of  processing  or 
dehydration  facilities  and  therefore  are 
gathering  facilities.  Naw&eld  also  points 
out  that  an  apphcatioq  of  the  ncm- 
physical  factors  set  out  in  Amerada 
Hess  demonstrates  that  the  facilities 
should  be  classified  a^  gathering 
facilities.  It  is  stated  that  the  sole 
purpose  of  the  facilities  is  to  gather  gas 
produced  by  NewfielcH  as  the  sole 
working  interest  ownef  in  the  wells  for 
delivery  to  transmission  facilities 
owned  by  Sea  Robin, 
states  that  its  general 
the  exploration  and  pi 
natural  gas. 

Newfield  requests 
considered  c(mtemp>o] 
Texas  Eastern's  appU( 
No.  CP94-567-000  to 
facilities  to  be  sold  to 

Comment  date:  July  ^7, 1994.  in 
accordance  with  Stant  ard  Paragraph  F 
at  the  end  of  this  notic  ?. 

3.  Colnnibia  Gulf  Transmission 
Company 

Docket  No.  CP94-640-00 ) 

Take  notice  that  on  ]  ily  1, 1994, 
Columbia  Gulf  Transm  ission  Company 
(Columbia  Gulfl.  1700  vlacCorkle 
Avenue.  SE.,  Charlestc  i.  West  Virginia 
25314-1599,  filed  in  D  x:ket  No.  CP94- 
64CM)00,  an  abbreviate  d  application 
pursuant  to  Sections  7  b)  and  (c)  of  the 
Natural  Gas  Act  for  a  c  >rtificate  of 
public  convenience  an  i  necessity 
authorizing  the  constn  ction  and 
operation  of  certain  rej  lacement  natural 
gas  facilities  and  an  on  er  granting 
permission  and  approv  il  to  abandon  the 
facilities  being  replace^,  all  as  more 
fully  set  forth  in  the  ap  slication  which 
is  on  file  with  the  Com  nission  and  open 
to*public  inspection. 

Specifically.  Columlia  Gulf  proposes 
to  construct  and  operat  2  approximately 
1.2  miles  of  30- inch  pi  leline  crossing 
the  Mississippi  River  r  placing 
approximately  1.2  mile  s  of  duel  24-inch 
crossing  which  rupture  d  in  1993  in  East 


llewfield  also 
jsiness  activity  is 
iuction  of 

at  the  petition  be 
leously  with 
ktion  in  £>ocket 
sandon  the 

Jewfield. 


Carroll  Parish,  Louisiana.  Columbia  Gulf 
states  that  thiff  river  crossing  is  part  of 
Columbia  Gulfs  Mainline  200  30-inch 
pipeline.  Columbia  Gulf  further  states 
that  the  Main  fine  200  operates  as  part  of 
a  lopped  system  in  conjunction  with 
Columbia  Gulfs  Mainline  100  30-inch 
and  Mainline  300  36-inch  extending 
from  southern  Louisiana  to  northeastern 
Kentucky.  Columbia  Gulf  states  that  the 
proposed  crossing,  when  operated  as 
part  of  Cohunbia  Gulfs  looped  pipeline 
system,  will  have  equivalent  designed 
delivery  capacity  to  that  of  the  facilities 
being  replaced. 

Columbia  Gulf  states  that  the 
estimated  cost  of  the  proposed 
construction  is  $5,747,000.  Columbia 
Gulf  states  that  it  will  finance  the 
construction  with  funds  generated  from 
internal  sources. 

Columbia  Gulf  requests  that  this 
application  be  processed  pursuant  to 
section  385.802  of  the  Conmiission's 
Rules  of  Practice  and  Procedure  and 
hereby  waives  oral  hearing  and  the 
opportunity  for  filing  exceptions  to  the 
decision  of  the  Commission  and 
requests  the  Commission  to  omit  the 
intermediate  decision  procedure. 

Comment  date:  July  27, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Columbia  Gas  Transmission 
Corporation 

Docket  No.  CP94-641-000 

Take  notice  that  on  July  1, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia).  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25314, 
filed  in  Docket  No.  CP94-641-000  an 
application  pursuant  to  Sections  7(c) 
and  7(b)  of  the  Natural  Gas  Act  for 
authorization  to  construct  and  operate 
certain  replacement  natural  gas  facilities 
and  for  authorization  to  abandon  the 
facilities  being  replaced,  all  as  more 
fully  set  forth  in  the  apphcation  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Columbia  proposes  to  construct  and 
operate  approximately  4.9  miles  of  12- 
inch  transmission  pipeline  replacing 
approximately  4.9  miles  of  deteriorating 
and  obsolete  12 -inch  pipeline  (Line  A- 
5)  in  seven  sections  in  Broom.e  and 
Tioga  Counties,  New  York. 

Columbia  states  that  it  is  not 
requesting  authorization  for  any  new  or 
additional  service.  Columbia  also  states 
that  the  sections  of  pipeline  to  be 
constructed  will  have  equivalent 
designed  dehvery  capacity  and  that  the 
facilities  being  replaced  have  become 
obsolete  and/or  physically  deteriorated 
to  the  extent  that  the  replacement  is 
deemed  advisable.  The  estimated  cost  of 
the  proposed  construction  is  $5,061,000 


and  the  estimated  net  debit  to 
retirement  associated  with  the 
abandonment  is  $655,000. 

Comment  dote.- July  26. 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or^85.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Coinmission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conmiission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jiuisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conunission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  "to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-16921  Filed  7-12-94:  8:45  am] 

Billing  code  67i7-oi-p 


(Docket  No.  MT88-1 5-006] 

CNG  Transmission  Corp.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

July  7.  1994. 

Take  notice  that  on  June  30,  1994, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheets: 

First  Revised  Sheet  No.  312 
First  Revised  Sheet  No.  31 3 
First  Revised  Sheet  No.  314 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  July  1,  1994. 

CNG  states  that  the  purpose  of  this 
filing  is  to  revise  the  standards  of 
conduct  stated  in  the  General  Terms  and 
Conditions  of  CNG's  FERC  Gas  Tariff, 
Section  llC.  According  to  CNG,  new 
Section  llC.6.  incorporates  the 
Commission's  stated  provisions  to 
ensure  nondiscriminatory  access  with 
regard  to  CNG's  gathering  affiliafe(s). 

CNG  states  that  copies  of  this  filing 
are  being  served  upon  parties  to  the 
captioned  proceedings,  and  upon  CNG's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  July  14, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 

IFR  Doc.  94-16923  Filed  7-12-94;  8:45  am] 
BILLING  CO0€  6717-01-AI 
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time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act: 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-16921  Filed  7-12-94;  8:45  am] 

Billing  code  s7i7-oi-i> 


[Docket  No.  MT88-1 5-006] 

CNG  Transmission  Corp.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

July  7.  1994. 

Take  notice  that  on  June  30,  1994. 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheets: 

First  Revised  Sheet  No.  312 
First  Revised  Sheet  No.  31 3 
First  Revised  Sheet  No.  314 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  July  1,  1994. 

CNG  states  that  the  purpose  of  this 
filing  is  to  revise  the  standards  of 
conduct  stated  in  the  General  Terms  and 
Conditions  of  CNG's  FERC  Gas  Tariff. 
Section  llC.  According  to  CNG,  new 
Section  14C.6.  incorporates  the 
Commission's  stated  provisions  to 
ensure  nondiscriminatory  access  with 
regard  to  CNG's  gathering  affiliate(s). 

CNG  states  that  copies  of  this  filing 
are  being  served  upon  parties  to  the 
captioned  proceedings,  and  upon  CNG's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  July  14, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-16923  Filed  7-12-94:  8:45  am] 
BILLING  CODE  6T17-01-*I 


[Docket  No.  RP94-9^-0051 

CNG  Transmission  Corp.;  Notice  of 
Compliance  Filing  and  Motion 

July  7,  1994. 

Take  notice  that  on  June  30,  1994, 
CNG  Transmission  Corporation  (CNG) 
pursuant  to  Section  4  of  the  Natural  Gas 
Act  and  Section  154.63  of  the 
Commission's  Regulations,  filed 
proposed  changes  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  to 
become  effective  on  July  1, 1994.  subject 
to  refund.  Also  take  notice  that  CNG 
submitted  a  motion  to  make  the  revised 
tariff  sheets  effective  on  July  1,  1994,  at 
the  close  of  the  suspension  period  in 
this  case. 

CNG  states  that  the  filing  addresses 
the  various  adjustments  required  by  the 
January  31,  1994,  and  April  6.  1994, 
orders  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  shoidd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.,     * 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
Section  385.211).  All  such  protests 
should  be  filed  on  or  before  July  14, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-16924  Filed  7-12-94:  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-21 3-001) 

CNG  Transmission  Corp.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

July  7.  1994. 

Take  notice  that  on  June  30,  1994. 
CNG  Transmission  Corporation  (CNG), 
filed  for  inclusion  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
the  following  tariff  sheets: 

First  Revised  Sheet  No.  31 

First  Revised  Sheet  Nos.  200-207.  Sheet  No. 

208 
First  Revised  Sheet  Nos.  255,  272,  274,  284. 

and  344 
Second  Revised  Sheet  Nos.  345.  346,  347. 

349,  and  350 
First  Revised  Sheet  No.  443 

The  proposed  effective  date  of  these 
tariff  sheets  is  July  1, 1994. 

CNG  states  that  these  revised  tariff 
sheets  contain  modifications  to  CNG's 
Rate  Schedule  MCS,  Market  Center 
Services,  conforming  references  in  the 


General  Terms  and  Conditions  of  CNG's 
tariff,  and  one  revision  to  the  form  of 
agreement  applicable  to  CNG's  market 
center  services. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  bejng 
mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance, 
with  Rule  211  of  the  Commissions 
Rules  of  Practice  and  Procedure.  18  CFR 
Section  385.211.  All  such  protests 
should  be  filed  on  or  before  Julv  14. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-16925  Filed  7-12-94.  b  45  £jr.) 

BILLING  CODE  6717-Ol-M 


[Docket  No.  CP94-638-000] 

CNG  Transmission  Corporation; 
Request  Under  Blanket  Authorization 

)uly  7.  1994. 

Take  notice  that  on  July  1.  1954.  CNG 
Transmission  Corporation  (CNG).  445 
West  Main  Street,  Clarksburg.  West 
Virginia  26301,  filed  in  Docket  No. 
CP94-638-000  a  request  pursuant  to 
§§157.205  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157  205  and 
157.216(b))  for  authorization  to  abandon 
two  metering  and  regulation  stations 
(known  as  the  Mars  and  Gibsonia  M&R 
Stations)  located  in  Butler  County. 
Pennsylvania,  under  the  blanket 
certificate  issued  in  Docket  No  CP82- 
537-000,  pursuant  to  Section  7fb)  of  the 
Natural  Gas  Act,  all  as  more  fally  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CNG  is  seeking  abandonment 
authority  in  order  to  be  able  to  sell  the 
stations  to  The  Peoples  Natural  Gas 
Company,  an  affiliate  of  CNG.  CNG 
states  that  it  no  longer  needs  the 
measurement  and  regulation  equipment 
at  Mars  and  Gibsonia  because  the  Stull 
M&R  Station  now  performs  those 
duties.  It  is  indicated  that  Peoples  is  the 
only  customer  served  through  the  Mars 
and  Gibsonia  taps  and  would  like  to 
purchase  the  metering  and  auxiliary 
equijjment.  CNG  proposes  to  sell  the 
facilities  at  the  net  book  values,  which 
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are  $56,571.55  fior  tie  Cibsonia  and 
$17,211.13  for  the  Mars  Station. 

Any  person  or  th^ Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  bjf  the  Commission, 
file  pursuant  to  Rul^  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  t^  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Reailations  under  the 
Natural  Gas  Act  (IslCFR  1 57.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  timf  allowed  therefore, 
the  proposed  activity  shall  be  deemed 
authorized  effectiveFthe  day  after  the 
time  allowed  for  filling  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  t  le  instant  request 
shall  be  treated  as  ai »  application  for 
authorization  pursu  int  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casfaell. 
Secretary. 

|FR  Doc.  94-16922  Fil^d  7-12-94;  8:45  ami 
BILUMG  CODE  6717-01-M 


[Docket  No.  Pf#4-YS-|000] 

Cranberry  Pipeline  Corp.;  Notice  of 
Petition  for  Rate  Approval 

(uly  7.  1994. 

Take  notice  that  o  i  June  17, 1994. 
Cranberry  Pipeline  ( lorporation 
(Cranberry)  filed  a  p  jtition  for  rate 
approval  pursuant  t(  i  section 
284.123(b)(2)  of  the  :k)mmission's 
regulations.  Cranber  -y  requests  that  the 
Commission  approv  ?  as  fair  and 
equitable  a  systemw  de  rate  of  $0,773 
per  Mcf  for  transpor  ation  ser\'ices  to  be 
performed  on  its  int'  fgrated  (Meadville) 
Pennsylvania  systen  i  under  section 
311(a)(2)  of  the  Nati  ral  Gas  Policy  Act 
of  1978  (NGPA). 

Cranberry  states  tiat  it  is  an  intrastate 
pipeline  within  the  :  neaning  of  section 
2(16)  of  the  NGPA  aj  id  it  owns  and 
operates  discrete  pif  eline  facilities  in 
the  States  of  West  V;  rginia  and 
Pennsylvania.  Cranb  erry  proposes  an 
effective  date  of  Iun(  17,  1994. 

Pursuant  to  sectio  i  284.123(b)(2)(ii), 
if  the  Commission  d  )es  not  act  within 
1 50  days  of  the  filinj  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  anount  which 
interstate  pipelines  itrould  be  permitted 
to  charge  for  similar  transportation 
service.  The  Coounij  sion  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  aiction  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  writi  en  comments  and 
for  the  oral  presentai  ion  of  views,  data, 
and  arguments. 


Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with  sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  July  22. 1994.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary - 

|FR  Doc.  94-16926  Filed  7-12-94;  8:45  ami 
BILLING  CODE  S717-01-M 

[Docket  No.  RP94-93-003] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Motion  To  Place  Rates  Into 
Effect 

July  7.  1994. 

Take  notice  that  on  Jime  29.  1994,  K 
N  Interstate  Gas  Transmission  Co.  (KNI) 
filed  a  Motion  to  Place  Rates  and  Tariff 
Sheets  into  Effect  on  July  1. 1994.  By  its 
motion.  KNI  places  into  effect,  on  July 
1,  1994.  rates  and  revised  tariff  sheets  to 
Second  Revised  Volume  No.  1-A  of  its 
FERC  Gas  Tariff.  KNI  states  that  copies 
of  the  revised  tariff  sheets  being  moved 
into  effect  were  appended  to  KNI's 
Motion. 

KNI  states  that  all  persons  designated 
on  the  service  list  in  this  proceeding 
have  been  served  with  this  filing  as  well 
as  affected  public  bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federjd  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before  July 
14. 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-16927  Filed  7-12-94:  8:45  am) 

BILLING  CODE  CTIT-Ot-M 

[Docket  No.  PR94-17-000] 

Mississippi  Valley  Gas  Co.;  Notice  of 
Petition  for  Rate  Approval 

luly  7,  1994. 

Take  notice  that  on  June  13,  1994. 
Mississippi  Valley  Gas  Company 
(Mississippi  Valley)  filed  pursuant  to 


section  284.123(b)(2)  of  the 
Commission's  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  $0.2907 
per  MMBtu  for  transportation  of  natural 
gas  on  Mississippi  Valley's  system 
under  section  311(a)(2)  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA). 
Mississippi  Valley's  entire  company 
service  area  is  within  the  State  of 
Mississippi. 

Mississippi  Valley  states  that  it  does 
not  choose  to  make  an  election  under 
Section  284.123(b)(1)  and  instead 
applies  for  Commission  approval  of  the 
$0.2907  general  system  rate  proposed 
herein.  Mississippi  Valley's  cunent 
maximum  interruptible  transportation 
rate  is  also  $0.2907  per  MMBtu  and  was 
approved  by  letter  o«ler  dated 
December  26,  1991  in  Docket  No.  PR91- 
21-000  for  a  three-year  period  ending 
June  16, 1994.  For  competitive  reasons, 
Mississippi  Valley  seeks  to  justify 
continuation  of  the  current  rate  even 
though  a  higher  $.506  rate  is  supported 
by  this  filing. 

Pursuant  to  section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amoimt  which 
interstate  pipelines  would  be  permitted 
to  charge  for  sLmilar  transportation 
service.  The  Commission  may.  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportimity  for  written  comments  and 
for  the  oral  presentation  of  views,  data, 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with  sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procediu^s.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission     ■ 
on  or  before  July  22, 1994.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Lois  D.  Casfadi, 
Secretary. 

IFR  Doc.  94-16928  Filed  7-12-94;  8:45  ami 
BILUNG  CODE  6717-01-M 

[Docket  No.  CP94-631-000] 

National  Fuel  Gas  Supply  Corporation 
and  Laurel  Fields  Storage  Company: 
Notice  of  Application 

July  7, 1994. 

Take  notice  that  on  June  28, 1994. 
National  Fuel  Gas  Supply  Corporation 
(National)  10  Lafayette  Square,  Buffalo, 


New  York  14203,  and  Laurel  Fields 

Storage  Company  (Laurel  Fields),  a  i 

partnership  to  be  formed  by  National  or  e 

its  affiliate  and  other  equity  participants  c 

following  the  receipt  of  Securities  and  I 

Exchange  Commission  approval,  filed  in  2 

Docket  No.  CP94-631-000,  a  joint  f 

application,  pursuant  to  Sections  7(b)  £ 

and  7(c)  of  the  Natural  Gas  Act  and  i 

Subpart  Aof  Part  157  and  Subpart  G  of  J 

Part  284  of  the  Commission's  c 

Regulations,  for  a  certificate  of  public  F 

convenience  and  necessity,  blanket  c 

certificates,  and  abandonment  s 

authorization.  C 

Specifically,  Laurel  Fields  seeks  a  a 
certificate  of  public  convenience  and 

necessity  authorizing:  (1)  Conversion  of  a 

the  Callen  Run  production  field,  located  t 

in  Jefferson  County,  Pennsylvania,  to  an  a 

interstate  natural  gas  storage  field;  (2)  fi 

the  acquisition  of  the  Limestone  Storage  d 

Field  (formally  the  Allegheny  State  Park'  li 

storage  fieldj  located  in  Cattaraugas     '  tl 

County,  New  York,  from  National;  (3)  d 

the  construction  and  operation  of  the  p 

necessary  facilities  to  develop  the  L 
Callen  Run  Storage  Field  and  to  expand 

the  capacity  of  the  Limestone  Storage  F 

Field;  (4)  participation  in  a  no-fee  fi 

exchange  with  National  solely  for  the  1< 

purpose  of  maintaining  gas  service  to  i) 

four  retail  customers  who  now  receive  ii 

gas  off  production  lines  in  the  Callen  L 

Run  field  that  will  be  replaced  by  new  o 

storage  pipelines;  and  (5)  the  is 

abandonment  of  existing  pipehnes  and  S 

a  compressor  facility  that  will  be  N 

replaced  with  new  faclHties  at  the  L 

Limestone  Storage  Field.  1 

Laurel  Fields  also  seeks  blanket  ci 
certificates  under  Subpart  F,  J^rt  157 

and  Subpart  G,  Part  284  of  the  o 

Commission's  Regulations.           -  «i 

Laurel  Fields  has  proposed  to  develop  w 

the  Callen  Run  field  into  an  fi 

underground  natural  gas  storage  field  ir 

with  12.1  Bcf  of  working  gas  capacity  fc 

and  states  that  the  injection  of  an  s« 

estimated  10.3  Bcf  of  base  gas  will  be      '  D 
required,  and  that  the  field  will  >ield  an 

estimated  130  MMcf  per  day  of  peak  m 

withdrawal  dehverability.  The  total  cost  aj 

of  the  Callen  Run  facilities  is  estimated  1! 

to  be  $76,043,000.  It  also  has  proposed  R( 

to  further  develop  the  Limestone  D 

Storage  Field  and  expand  its  working  pi 

gas  capacity  to  7  Bcf,  which  will  require  re 

the  injection  of  an  estimated  3.5  Bcf  of  oi 

additional  base  gas,  and  will  yield  a  3{ 

total  peak  withdrawal  dehverability  of  Ri 

77  MMcf  per  day.  The  estiniated  cost  of  1  f 

facilities  for  the  Limestone  Storage  Fidd  C( 

is  $48,687,000.  Thus,  the  entire  Laurel  dt 

Fields  Storage  Project  will  have  a  te 

working  gas  storage  capacity  of  1 9. 1  Bcf  ■  pi 

with  a  peak  withdrawal  rate  of  Aj 

approximately  207  MMcf  per  day  with  to 

a  total  estimated  cost  of  $1 24,730,000.  pa 
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New  York  14203.  and  Laurel  Fields 
Storage  Company  (Laurel  Fields),  a 
partnership  to  be  formed  by  National  or 
its  affiliate  and  other  e»^uity  participants 
following  the  receipt  of  Securities  and 
Exchange  Commission  approval,  filed  in 
Docket  No.  CP94-631-000,  a  joint 
application,  pursuant  to  Sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  and 
Subpart  A  of  Part  157  and  Subpart  G  of 
Part  284  of  the  Conunission's 
Regulations,  for  a  certificate  of  public 
convenience  and  necessity,  blauket 
certificates,  and  abandonment 
authorization. 

Specifically,  Laurel  Fields  seeks  a 
certificate  of  public  convenience  and 
necessity  authorizing:  (1)  Conversion  of 
the  Callen  Run  production  field,  located 
in  Jefferson  County,  Pennsylvania,  to  an 
interstate  natural  gas  storage  field;  (2) 
the  acquisition  of  the  Limestone  Storage 
Field  (formally  the  Allegheny  State  Park- 
storage  field}  located  in  Cattaraugas     ' 
County,  New  York,  from  National;  (3) 
the  construction  and  operation  of  the 
necessary  facilities  to  develop  the 
Callen  Run  Storage  Field  and  to  expand 
the  capacity  of  the  Limestone  Storage 
Field;  (4)  participation  in  a  no-fee 
exchange  with  National  solely  for  the 
purpose  of  maintaining  gas  service  to 
four  retail  customers  who  now  receive 
gas  off  production  hnes  in  the  Callen 
Run  field  that  will  be  replaced  by  new 
storage  pipelines;  and  (5)  the 
abandonment  of  existing  pipehnes  and 
a  compressor  iiacility  that  will  be 
replaced  with  new  facihties  at  the 
Limestone  Storage  Field. 

Laurel  Fields  also  seeks  blanket 
certificates  under  Subpart  F.  Part  157 
and  Subpart  G,  Part  284  of  the 
Commission's  Regulations. 

Laurel  Fields  has  proposed  to  develop 
the  Callen  Run  field  into  an 
underground  natural  gas  storage  field 
with  12.1  Bcf  of  working  gas  capacity 
and  states  that  the  injection  of  an 
estimated  10.3  Bcf  of  base  gas  will  be 
required,  and  that  the  field  will  yield  an 
estimated  130  MMcf  per  day  of  peak 
withdrawal  dehverability.  The  total  cost 
of  the  Callen  Run  facilities  is  estimated 
to  be  $76,043,000.  It  also  has  proposed 
to  further  develop  the  Limestone 
Storage  Field  and  expand  its  working 
gas  capacity  to  7  Bcf,  which  will  require 
the  injection  of  an  estimated  3.5  Bcf  of 
additional  base  gas,  and  will  yield  a 
total  peak  withdrawal  deliverability  of 
77  MMcf  per  day.  The  estiniated  cost  of 
facilities  for  the  Limestone  Storage  Fidd 
is  $48,687,000.  Thus,  the  entire  Laurel 
Fields  Storage  Project  will  have  a 
working  gas  storage  capacity  of  19.1  Bcf 
with  a  peak  withdrawal  rate  of 
approximately  207  MMcf  per  day  v«th 
a  total  estimated  cost  of  $124,730,000. 


Laurel  Fields  intend  to  offer  firm  and 
interruptible  storage  services  on  an  open 
access,  non-discriminatory  basis  in 
compliance  with  the  Commission's 
blanket  certificate  regulaticMos  at  Section 
284.221.  Laurel  Fields  proposes  two 
firm  storage  services.  Rate  Schedules 
SS-110  and  SS-60,  and  one 
interruptible  storage  service.  Rate 
Schedule  SSL  The  rates  proposed  to  be 
charged  are  cost-based  in  nature.  Laurel 
Fields  has  filed  a  pro  forma  tariff 
consisting.of  the  aforementioned  rate 
schedules.  General  Terms  and 
Conditions,  and  forms  of  service 
agreements. 

National  seeks  permission  and 
approval  to  (1)  abandon  its  interests  in 
the  Limestone  Storage  Field,  by 
assignment  to  Laurel  Fields;  (2)  abandon 
four  delivery  points  and  to  relocate  one 
dehvery  point  off  production  pipelines 
located  in  the  Callen  Run  Storage  Field 
that  will  be  abandoned  during  the 
development  of  the  field,  and  (3)  to 
participate  in  the  no-fee  exchange  vrith  - 
Laurel  Fields;  as  previously  described. 

In  addition.  National  and  Laurel 
Fields  seek  any  authorizations  required 
from  the  Commission  to  effectuate  a 
lease  of  the  storage  capacity  (including 
injection  and  withdrawal  dehverabihty) 
in  the  Limestone  Storage  Field  from 
Laurel  Fields  to  National  during  the 
construction  phase  of  the  prefect,  which 
is  proposed  to  commence  during  the 
Spring  of  1996.  It  is  also  stated  that 
National  will  require  the  capacity  in  the 
Limestone  Storage  Field  until  April  15. 
1996.  in  order  to  meet  existing 
contractual  service  obUgations. 

The  applicants  will  be  conducting  an 
open  reason  beginning  August  1. 1994 
»nd-ending  September  1, 1994,  during 
which  it  will  accept  nmninations  for 
firm  storage  service.  The  application 
includes  one  (1)  precedent  agreement 
for  2.5  MMDth  of  long-term  storage 
service  with  National  Fuel  Gas 
Distribution  Corporation. 
'  Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  c»-  before  July  28, 
1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Ccnnmission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
Regulations  under  the  NGA  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  willilj^considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  ser\'e  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  bearing  therein  must  fite  a 


motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  uf 
Practice  and  Procedure,  a  bearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  motion 
believes  that  a  formal  bearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  givert 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
urmecessary  for  National  and  Laurel 
Fields  to  appear  or  be  represented  al  the 
hearing. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-16929  Filed  7-12-94;  8:45  ami 
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[Docket  No.  RP94-183-0021 

Southern  Natural  Gas  Company;  Sotith 
Georgia  Natural  Gas  Company;  FiHng 
of  Revised  Tarift  Sheets 

July  7.  1994. 

Take  notice  that  on  July  S,  1994. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  fihng  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  2A,  the  tariff  sheets  hsted 
on  Exhibit  A  hereto,  to  be  effective 
August  5,  1994.  Also,  South  Georgia 
Natural  Gas  Company  (South  Georgia) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  2. 
the  tariff  sheets  hsted  on  Exhibit  B 
hereto,  to  be  effective  August  5. 1994. 

Southern  and  South  Georgia  state  thai 
the  purpose  of  this  filing  is  to  revise  the 
Rate  Schedules  applicable  to  the 
offsystem  storage  service  they  provide 
through  use  of  storage  facilities  and 
services  rendered  by  ANR  Pipeline 
Company  and  ANR  Storage  Company. 
The  changes  to  the  Rate  Schedules  on 
the  tariff  sheets  filed  propose  certain 
adjustments  and  procedures  in  the  Rate 
Schedules  which  would  allow  for  the 
customers  to  elect  to  take  assignment 
from  Southern  each  Customer's 
percentage  in  the  ANT?  Pipeline 
Company  and/or  the  ANR  Storage 
Company  transportation  and  storatje 
agreements  and/or  the  South  Georgia 
Customers  percentages  in  the  South 
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Georgia  service  agr^ment  with 
Southern.  j 

Southern  and  Soi^th  Georgia  state  that 
the  filing  also  includes  a  description  of 
how  the  transportation  charges  to  be 
paid  by  the  customers  for  the 
transportation  of  th#  gas  by  Southern 
and  South  Georgia  ^m  storage  will  be 
billed  to  the  Custoniers.  The 
transportation  charges  will  be  the 
applicable  commodity  rates  under 
Southern  and  Southi  Georgia's  Rate 
Schedules  FT  or  IT.  iSuch  filing  has  been 
made  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's 
("Commission")  order  issued  on  May  4, 
1994,  in  the  above  optioned 
proceeding.  Southern  and  South  Georgia 
have  requested  that  he  revised  tariff 
sheets  be  made  effective  as  of  August  5, 
1994. 

Southern  and  Sou  ih  Georgia  also 
request  clarification  fi-om  the 
Commission  that  th(  ir  certificate 
applications  in  Docliet  Nos.  CP79-374 
and  CP79-382,  respi  sctively.  have  been 
effectively  amended  by  the  terms  of  the 
May  4  Order  to  incorporate  the  changes 
provided  in  the  tariff  sheets  herein. 
Further,  Southern  ai  d  South  Georgia 
seek  pre-granted  aba  ndonment 
authority,  upon  elec  ion  by  any  of  the 
customers,  to  make  tiie  assignments 
required  by  the  May  4  Order,  to 
abemdon  Southern's  Dbligation  in  the 
ANR  Storage  and/or  ANR  Pipeline 
Transportation  agre*  ment  as  of  the  date 
of  the  assignment  an  1  to  abandon  South 
Georgia's  obligations  in  the  Southern 
Storage  agreement  u  )on  assignment. 

Southern  and  Sou  h  Georgia  state  that 
copies  of  the  filing  v  ill  be  served  upon 
their  customers,  interested  state 
commissions  and  all  parties  to  this 
proceeding. 

Any  person  desirii  ig  to  protest  said 
filing  should  file  a  pi  otest  with  the 
Federal  Energy  Regu  atory  Commission. 
825  North  Capitol  St  eet,  N.E., 
Washington,  D.C.  20  126,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  anc  Procedure.  All 
such  protests  should  be  filed  on  or 
before  July  14. 1994.  Protests  will  be 
considered  by  the  Cc  mmission  in 
determining  the  appi  opriate  action  to  be 
taken  but  will  not  mi  ke  the  protestants 
parties  to  the  proceet  ing.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  jublic  inspection. 
Lois  D.  Cashell, 
Secretary. 

Exhibit  A — Southern  Ni  itural  Gas  Company 

Docket  No..  RP94-183-)02 
Julys.  1994. 

First  Revised  Sheet  No.  18 
First  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  29 


First  Revised  Sheet  No.  30 
First  Revised  Sheet  No.  50 
First  Revised  Sheet  No.  60 
First  Revised  Sheet  No.  61 
First  Revised  Sheet  No.  62 
First  Revised  Sheet  No.  85 
Second  Revised  Sheet  No.  86 
Second  Revised  Sheet  No.  87 
Second  Revised  Sheet  No.  88 
Second  Revised  Sheet  No.  89 
Second  Revised  Sheet  No.  90 
First  Revised  Sheet  No.  91 
First  Revised  Sheet  No.  92 
Original  Sheet  No.  92a 
First  Revised  Sheet  No.  93 
Original  Sheet  No.  93a 
Nineteenth  Revised  Sheet  No.  94 
Original  Sheet  No.  94a 
Original  Sheet  No.  94b 
Second  Revised  Sheet  No.  96 
First  Revised  Sheet  No.  98 
First  Revised  Sheet  No.  99 
First  Revised  Sheet  No.  100 
First  Revised  Sheet  No.  104 
Original  Sheet  No.  104a 

Exhibit  B — South  Georgia  Natural  Gas 
Company 

Docket  No.  RP94-183-002 

July  5.  1994. 

First  Revised  Sheet  No.  20 
First  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  49 
First  Revised  Sheet  No.  50 
Second  Revised  Sheet  No.  69 
Second  Revised  Sheet  No.  70 
First  Revised  Sheet  No.  71 
Second  Revised  Sheet  No.  72 
Second  Revised  Sheet  No.  74 
Second  Revised  Sheet  No.  75 
Nineteenth  Revised  Sheet  No.  76 
Second  Revised  Sheet  No.  78 
First  Revised  Sheet  No.  81 
First  Revised  Sheet  No.  82 
First  Revised  Sheet  No.  83 
Second  Revised  Sheet  No.  99 
Second  Revised  Sheet  No.  100 
First  Revised  Sheet  No.  101 
Second  Revised  Sheet  No.  102 
Second  Revised  Sheet  No.  104 
Second  Revised  Sheet  No.  105 
Nineteenth  Revised  Sheet  No.  106 
Second  Revised  Sheet  No.  108 
First  Revised  Sheet  No.  110 
First  Revised  Sheet  No.  112 

[FR  Doc.  94-16930  Filed  7-12-94;  8:45  ami 

BILUNG  CODE  «717-01-M 


[Docket  No.  RP94-309-000] 

Tennessee  Gas  Pipetine  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  7, 1994. 

Take  notice  that  on  July  1. 1994, 
Teimessee  Gas  Pipeline  Company  filed 
a  limited  application  MBsuant  to 
Section  4  of  the  NaturaTGas  Act.  15 
U.S.C.  717c.  and  the  rules  and 
regulations  of  the  Federal  Energy 
Regulatory  Commission  promulgated 
thereunder  to  recover  gas  supply 
realignment  costs  (GSR  costs)  associated 


with  the  period  January  1. 1994  through 
March  31. 1994.  Tennessee  proposes 
that  the  ^ling  be  made  effective  August 
1. 1994.  The  tariff  sheets  identified 
below  set  forth  Tennessee's  GSR-related 
charges: 

Fourth  Revised  Sheet  No.  22 
Fourth  Revised  Sheet  No.  24 
Seventh  Revised  Sheet  No.  30 

Tennessee  states  that  the  purpose  of 
the  filing  in  this  docket  is  to  implement 
its  recovery,  effective  August  1, 1994.  of 
GSR  costs  associated  with  the  period 
January  through  March  1994.  The  GSR 
costs  sought  to  be  recovered  include 
pricing  differentials  costs  associated 
with  Tennessee's  performance  imder 
certain  of  its  remaining  gas  supply 
contracts  and  Canadian  demand 
charges. 

Tennessee  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  of  Termessee  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  14, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-16931  Filed  7-12-94;  8:45  am] 
BILUNG  CODE  6717-01-M 

[Docket  No.  RP94-^1 4-000] 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

July  7,  1994. 

Take  notice  that  on  July  1, 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  August  1, 1994: 

First  Revised  Sheet  No.  351 
Original  Sheet  No.  351A 
First  Revised  Sheet  No.  353 
Original  Sheet  No.  354 
Sheet  Nos.  355-358 
First  Revised  Sheet  No.  360 


Original  Sheet  No.  36aA 
First  Revised  Sheet  No.  362 
Original  Sheet  No.  363 
Sheet  Nos.  364-367 

Texas  Eastern  states  such  tariff  sheets 
restate  the  procedures  for  firming  up 
capacity  for  those  customers  and  their 
assignees  that,  prior  to  impIem«italion 
of  Order  No.  636,  received  interruptible 
transportation  under  Rate  Schedules 
SS-2  and  SS-3.  Texas  Eastern  notes  that 
such  firm-up  elections  are  limited  to  the 
interruptible  capacity  rights  of 
customers  under  Rate  Schedule  SS-2 
and  SS-3  immediately  prior  to  June  1. 
1993,  which  is  the  date  Order  No,  636 
was  implemented  on  Texas  Eastern's 
system.  Texas  Eastern  states  that  those 
tariff  sheets  are  supported  by  The 
Brooklyn  Union  Gas  Company. 
Elizabethtown  Gas  Company,  PECO 
Energy  Company,  and  UGI  Utilities,  Inc. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  14. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^^xime  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secmtary. 

|FR  Dae.  94-16932  Fikd  7-12-94;  fl.45  ami 
BILUNG  CCO£  8717-01-M 

[Docket  No.  RP89-34^11] 

Wiltiston  Basin  Interstate  Pfpeiino 
Company;  CompHance  Filing 

July  7, 1994. 

Take  notice  that  on  July  5. 1994, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing,  under  protest  certain  revised 
tariff  sheets  to  First  Revised  Volume  No. 
1  and  Original  Volume  Nos.  1-A,  1-B 
and  2  of  its  FERC  Gas  Tariff. 

Williston  Basin  states  that  the  revised 
tariff  sheets  were  filed  in  compliance 
with  the  Commission's  "Order 
Affirming  in  Part  «nd  Reversing  in  Part 
Initial  Decision"  issued  May  3, 1994  in 
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Original  Sheet  No.  36aA 
First  Revised  Straet  No.  362 
Originai  Sheet  No.  363 
Sheet  Nos.  364-367 

Texas  Eutern  states  such  tariff  sheets 
restate  the  procedures  for  firming  up 
capacity  for  those  customers  and  their 
assignees  that,  prior  to  implementation 
of  Order  No.  636,  received  intemiptible 
transportation  imder  Rate  Schedules 
SS-2  and  SS-3.  Texas  Eastern  notes  that 
such  firm-up  elections  are  limited  to  the 
intemiptible  capacity  rights  of 
customers  under  Rate  Schedule  SS-2 
and  SS-3  immediately  prior  to  June  1 , 
1993,  which  is  the  date  Order  No,  636 
was  implemented  on  Texas  Eastern's 
system.  Texas  Eastern  states  that  those 
tariff  sheets  are  supported  by  The 
Brooklyn  Union  Gas  Company, 
Elizabethtown  Gas  Company,  PECO 
Energy  Company,  and  UGl  Utihties,  Inc. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  Interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  14. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^^xime  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  aie  available  for  public 
inspection. 
Lois  D.  Cashell, 
Setcmtary, 

|FR  Doc.  94-16932  Fikd  7-12-94;  fl;45  ami 
BILUNG  CCO£  8717-01-M 

[Docket  No.  RPW-34-0111 

Wiltiston  Basin  Interstate  Pfpslina 
Company;  CompKance  Filing 

July  7, 1994. 

Take  notice  that  on  July  5. 1994, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing,  under  protest  certain  revised 
tariff  sheets  to  First  Revised  Volume  No. 
1  and  Original  Volume  Nos.  1-A,  1-B 
and  2  of  its  FERC  Gas  Tariff. 

Williston  Basin  states  that  the  revised 
jlariff  sheets  were  filed  in  compliance 
^th  the  Commission's  "Order 
Affirming  in  Part  «nd  Reversing  in  Part 
Initial  DecMkm"  issued  May  3, 1994  in 


Docket  Nos.  RP89-34-000,  RP89-257- 
000  and  RP90-2-000  and  the 
Commission's  "Notice  of  Extension  of 
Time"  issued  May  24. 1994  in  Docket 
Nos.  RP89-34-009,  RP89-257-O02  and 
RP90-2-G12  as  more  fully  described  in 
the  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington  D.C.  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  July  14, 1994.  Protests 
will  be  considered  by  the  Commission 
in  detennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil. 
Secrstary. 

IFR  Doc.  94-16933  Filed  7-12-94;  8:45  am) 
BILLING  CODE  «717-01-« 


Southeastern  Power  Administration 
Cumbertand  Basin  System  of  Projects 

agency:  Southeastern  Power 
Administration  (Southeastern),  DOE. 
ACTtOM:  Notice. 

SUMMARY:  On  June  29. 1994,  the  Deputy 
Secretary,  Department  of  Energy, 
confirmed  end  approved,  on  an  interim 
basis.  Rate  Schedules  CBR-l-C,  CSI-1- 
C.  CEK-l-C,  CM-l-C,  CG-l-D.  CK-1- 
C.  AND  CTV-l-C  for  the  Cumberland 
Basin  System  of  Project's  power.  The 
rates  were  approved  on  an  interim  basis 
through  June  30, 1999,  and  are  subject 
to  confirmation  and  appro\'al  by  the 
Federal  Regulatory  Commission  on  a 
final  basis. 

DATES:  Approval  of  rates  on  an  interim 
basis  is  effective  July  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Jourolir.on.  Director,  Power 
Marketing,  Southeastern  Power 
Administration,  Department  of  Energy. 
Samuel  Elbert  Building,  Eiberton, 
Georgia  30635. 

SUPPLEMENTARY  ^FORMATION;  The 
Federal  Enery--  Regulatory  Commission 
by  Order  issued  September  26, 1989.  in 
Docket  No.  EF89-3031-O00,  confirmed 
and  approved  Wholesale  Power  Rate 
Schedules  CBR-l-B,  CSI-l-B.  CEK-1- 

B.  CC-l-C,  CM-l-B.  CK-l-B,  and 
CTV-l-B  through  June  30, 1994.  Rate 
Schedules  CBR-l-C,  CSI-l-C,  CEK-1- 

C,  CM-l-C,  CG-l-D,  CK-l-C.  AND 
CTV-l-C  replace  these  rate  schedules. 


System  Development:  Nine  projects 
make  up  the  Cumberland  system.  The 
Cumberland  projects  are:  Dale  Holl  jw. 
Center  Hill.  Wolf  Creek,  Old  Hickory, 
Cheatham.  Barkley,  J.  Percy  Priest, 
Cordell  Hull  and  Laurel. 

The  projects  were  developed  by  the 
U.S.  Army  Corps  of  Engineers  for  the 
comprehensive  development  of  the 
Cumberland  River  Basin.  Project 
purposes  include  hydroelectric  power, 
navigation,  flood  control,  recreation, 
pollution  abatement,  and  economic 
development.  Collectively  the  project.s 
provide  5  1  million  acre  feet  of  flo^d 
control  storage  and  380  miles  of 
navigation  channel.  Each  of  the  nine 
reservoirs  have  specific  recreational 
facilities  which  attract  milHons  of 
visitors  annually.  The  total  installed 
capacity  of  the  projects  is  914  MW 
which  generate  an  average  of  3,271 ,000 
MWH  annually. 

Issued  in  Washington,  DC,  lune  29, 1994 
WiUiam  H.  White, 
Depv  ty  Secretary. 

Order  ConJfirraing  and  Approving 
Power  Rates  on  an  Interim  Basis 

In  the  Matter  of:  Soutbeostem  Power 
Administration— Cumberland  Basin  Projw.ts 
Power  Rates.  Rate  Order  No.  SEPA-33. 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 
Act  of  1944, 16  U.S.C.  8258,  relating  to 
the  Southeastern  Power  Administration 
(Southeastern)  were  transierred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delog.ifion  Order  No.  0204-108, 
effective  May  30, 1986,  51  F.R.  19744 
(May  30, 1986),  the  Secretary  of  Energy 
delegated  to  the  Administrator  the 
authority  to  develop  power  and 
transmission  rates,  and  delegated  to  the 
Under  Secretary  the  authority  to 
confirm,  approve,  and  place  in  effect 
such  rates  on  an  interim  basis  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  the 
authority  to  confirm,  approve,  and  place 
in  effect  on  a  final  basis  or  to  disapprove 
rates  developed  by  the  Administrator 
imder  the  del^ation.  On  November  4, 
1993,  the  Secretary  of  Energy  issued 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  (58  F.R.  59716; 
November  10, 1993)  granting  the  Deputy 
Secretary  authority  to  confirm,  approve, 
and  place  into  effect  Southeastem's 
rates  on  an  interim  basis.  This  rate  order 
is  issued  pursuant  to  the  delegation  to 
the  Depu^  Secretary, 
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Background  j 

Projects  I 

Power  from  8  of  tl|e  9  projects  in  the 
Cumberland  Basin  rttjjects  (Wolf  Creek, 
Center  Hill.  Dale  Hollow.  Old  Hickory, 
Cheatham,  Barkley,  J.  Percy  Priest. 
Cordell  Hull  and  Lairel)  is  sold  through 
the  transmission  sysiem  of  the 
Tennessee  Valley  Authority  (TVA).  TVA 
has  contracted  to  purchase  405.000  KW 
to  preference  custon^ers  outside  the 
service  area  and  to  Bnn  up  the  70,000 
KW  from  the  Laurel  Project.  The  Laurel 
Project  is  located  in  the  service  area  of 
and  delivered  to  East  Kentucky  Power 
Cooperative.  Cumberland  Basin  power 
not  sold  to  East  Kentjucky  Power  for  the 
use  of  its  preference  Customers  is  sold 
to  eight  municipahties  in  the 
Mississippi  Power  afd  Light  area  via  a 
contract  with  the  Miinicipal  Energy 
Agency  of  Mississippi;  seven 
cooperatives  in  the  Mississippi  Power 
and  Light  area  via  a  qontract  with  South 
Mississippi  Electric  fewer  Association: 
Big  Rivers  Electric  Corporation;  the  Qty 
of  Henderson  Kentucky;  East  Kentucky 
power  Cooperative;  Southern  Illinois 
Power  Cooperative;  iid  one 
municipahty  and  two  coo{>eratives  in 
the  western  portion  <)f  the  Carolina 
Power  and  Light  Company  (CP&L) 
service  area  via  transtnission  over  TVA's 
and  CP&L's  transmission  system. 
Currently  62  MVV  of  the  p)ower  to  be 
marketed  outside  thej  TVA  area  is 
temporarily  being  marketed  to  TVA  for 
the  use  of  its  preference  customers 
pending  completion  of  arrangements  to 
market  the  power  to  preference 
customers  in  the  Kei^cky  UtiUties 
Company  area.  The  pirojects  were 
developed  by  the  U.  $.  Army  Corps  of 
Engineers  for  the  conjprehensive 
development  of  the  Cumberland  River 
Basin.  Project  purposi^s  include 
hydroelectric  power,  navigation,  flood 
control,  recreation.  pi)llution  abatement, 
and  economic  develobment, 
Collectively  the  proj< 
million  acre  feet  of  fl( 
and  380  miles  of  navi 
Each  of  the  9  project! 
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recreation  facilities 
miUions  of  visitors 
installed  capacity  of 
MW  which  generate 
3.271,000  MWH  anniially.  The  power 
generated  at  the  projects  in  operation 
during  fiscal  year  1990  was  sold  to  293 
customers.  Southeastern  cannot  furnish 
the  entire  capacity  ann  energy  needs  of 
any  of  its  customers.  Capacity  and 
energy  requirements  in  excess  of  that 
available  &x)m  South6astem's  resources 
must  be  acquired  frorlj  other  sources. 


IMI 


Tmnsmission 

Under  the  Notice  of  Issuance  Final 
Power  Marketing  Policy,  Cumberland 
System  of  Projects  58  FR  41762;  August 
5. 1993.  475  MW  of  capacity  is  made 
available  to  SEPA's  customers  outside 
the  TVA  region  from  the  Cumberland 
Projects.  Under  TVA's  firm  commitment 
of  transmission  service  provided  for  in 
the  marketing  agreement,  TVA  makes 
the  amounts  SEPA  schedules  (as  much 
of  the  475  MW  as  Southeastern 
indicates)  available  across  the  TVA 
system  to  the  points  selected  by 
Southeastern  on  the  periphery  of  the 
system.  Under  the  Power  Marketing 
pohcy,  405  MW  is  allocated  to  TVA  for 
the  benefit  of  160  preference  customers 
located  on  the  TVA  system.  According 
to  the  marketing  policy,  TVA  is  to 
receive  a  monthly  credit  for  deUvering 
Cumberland  system  capacity  and  energy 
to  SEPA's  preference  customers  outside 
the  TVA  region.  The  credit  is  applied 
each  month  against  charges  to  TVA  for 
Cumberland  River  system  capacity  and 
energy  provided  TVA  under  the 
marketijig  agreement  Since  1984  this 
monthly  credit  has  been  $500,000  for 
475  MW  to  be  deUvered  to  the  periphery 
of  the  TVA  system.  This  monthly  credit 
is  reduced  for  each  MW  of  capacity  that 
Southeastern  is  imable  to  sell  to  its 
customers  outside  the  TVA  area. 
Therefore,  TVA's  monthly  credit  has 
been  reduced  in  the  past  by  $80,600  for 
the  62  MW  of  capacity  that  SEPA  has 
been  unable  to  sell  due  to  Kentucky 
Utilities  Company's  refusal  to  wheel 
such  power  to  preference  customers 
located  in  its  area.  TVA  has  received  an 
annual  credit  of  approximately 
$5,032,800  which  will  increase  to 
$6,032,800  under  the  negotiated 
settlement  which  is  described  in  this 
dociunent. 

Current  Rates 

Power  from  the  Cumberland  Basin 
Projects  is  presently  sold  under 
Wholesale  Power  Rate  Schedules  CBR- 
1-B.  CSI-l-B,  CEK-l-B.  CC-l-C,  CM- 
1-B,  CK-l-B  and  CTV-l-B.  Wholesale 
Power  Rate  Schedules  CBR-l-B,  CSI-1- 
B.  CEK-l-B,  CC-l-C,  CM-l-B,  CK-1- 
B  and  CTV-l-B  were  confirmed  and 
approved  by  the  Federal  Energy 
Regulatory  Commission  by  order  issued 
September  16, 1989,  for  a  period 
beginning  July  1, 1989,  and  ending  June 
30, 1994. 

Discussion 

System  Repayment 

An  examination  of  Southeastem's 
system  power  repayment  study 
prepared  in  May  1994  for  the 
Cumberland  Basin  Projects  reveals  that 


with  an  annual  revenue  increase  of 
$2,211,000,  over  the  current  revenues 
shown  in  the  previous  February  1994 
repayment  study,  all  system  power  costs 
are  paid  within  their  repajrment  life. 
Wholesale  Power  Rate  Schedules  CBR- 
1-C,  CSI-l-C.  CEK-l-C,  CC-l-D,  CM- 
1-C.  CK-l-C  and  CTV-l-C  are 
designed  to  produce  adequate  revenue 
to  recover  all  system  power  costs  on  a 
fimely  basis.  The  Administrator  of 
Southeastern  has  certified  that  the  rates 
are  consistent  with  the  applicable  law 
and  that  they  are  the  lowest  possible 
rates  to  customers  consistent  with 
sound  business  principles. 

Rate  Design 

A  repayment  study  was  prepared 
using  present  contract  rates.  The 
repayment  study  demonstrated  that 
rates  were  not  high  enough  to  repay  all 
investments  within  their  repayment  life. 
Southeastern  proposed  a  6  percent  rate 
increase  that  would  meet  repayment 
criteria.  The  Tennessee  Valley  Authority 
(TVA)  responded  by  increasing  their 
transinission  charge  irom  $6  to  $12.1 
million.  Southeastern  held  a  Public 
'  Comment  forum  on  March  10, 1994  to 
give  opportimity  for  review  and 
comment  of  proposed  rates. 
Southeastern  announced  a  revised  rate 
increase  of  24  percent  for  all  customers. 
At  the  Public  Comment  Forum  TVA 
asserted  that  the  rate  design  used  to 
calculate  the  24  percent  rate  increase 
failed  to  compensate  TVA  for  the  use  of 
its  transmission  facilities  and  that  TVA 
customers  were  paying  for  transmission 
service  twice. 

The  160  preference  customers  inside 
TVA  are  represented  by  the  Tennessee 
Valley  Public  Power  Association 
(TVPPA).  The  TVPPA  is  a  service 
organization  that,  among  other  duties, 
negotiates  rates  with  TVA.  Power 
requirements  of  TVPPA  members  are 
provided  exclusively  by  TVA. 

The  TVPPA  rates  committee 
questioned  the  allocation  of  costs 
between  capacity  and  energy.  Previous 
rate  fiUngs  allocated  40  percent  of  the 
generation  costs  to  capacity  and  60 
percent  to  energy.  The  40/60  allocation 
was  criticized  by  TVA  for  allocating  too 
much  of  the  generation  cost  to  energy. 
TVPPA  felt  that  more  of  the  cost  should 
be  placed  on  the  capacity  component  of 
the  rate  and  that  the  energy  component 
should  cover  O&M.  Customers  outside 
the  TVA  system  criticized 
Southeastem's  Cumberland  marketing 
plan  for  giving  too  much  energy  to  TVA. 

After  the  puoUc  comment  forum 
Southeastern  met  with  TVA  and  the 
outside  customers  in  an  attempt  to 
negotiate  a  settlement.  Southeastern 
agreed  to  change  the  rate  design.  The 


new  rate  design  eliminates  the  capacity/ 
energy  split  and  allocates  the  TVA 
transmission  charge  to  the  outside 
customers.  All  customers  pay  a  capacity 
charge  that  includes  1500  hours  energy 
with  each  kilowatt  of  capacity.  Residual 
energy  is  sold  to  TVA  with  an 
additional  energy  charge.  This 
eliminated  the  disagreement  regarding 
the  40/60  split. 

Initially  TVA  proposed  a  $12.1 
million  transmission  charge. 
Southeastern  and  TVA  agreed  to  a 
negotiated  settlement  of  $7  million  per 
year  for  transmission.  The  settlement 
results  in  a  5.1%  rate  increase  to  TVA 
and  a  9.5%  increase  to  outside 
customers.  This  amount  is  reduced 
further  by  a  $967,200  credit  for  power 
that  is  allocated,  but  not  delivered  to 
customers  in  the  Kentucky  Utilities 
service  area.  While  neither  TVA  nor 
outside  customers  are  coinpletely 
satisfied  with  this  settlement, 
Southeastern  does  not  believe  either 
will  intervene  against  this  rate. 

A  copy  of  the  Public  Comments  and 
Responses  (Exhibit  A-5  of  the  Rate 
Filing)  is  attached  to  clarify  any  issues 
that  may  not  be  fully  addressed  in  the 
main  body  of  this  document. 

Public  Notice  and  Comment 

Opportunities  for  public  review  and 
comment  on  Wholesale  Power  Rate 
Schedules  CBR-l-C,  CSI-l-C,  CEK-1- 
C,  CC-l-D,  CM-l-C,  CK-l-C  and  CTV- 
l-C,  proposed  for  use  during  the  period 
July  1,  1994,  through  June  30,  1999, 
were  announced  by  Notice  published  in 
the  Federal  Register  on  February  7, 
1994.  All  customers  were  notified  by 
mail.  A  Public  Information  and 
Comment  Fonun  was  held  in  Nashville, 
Tennessee,  on  March  10,  1994,  and 
written  comments  were  invited  by  the 
Notice  through  May  3,  1989.  Oral 
comments  were  presented  at  the  forum 
and  written  comments  were  received 
prior  to  May  10,  1994i  There  were 
twelve  (12)  substantive  comments 
received  and  all  comments  were 
evaluated.  Comments  and  questions 
■from  four  sources  were  received  at  the 
Public  Comment  Forum  held  in 
Nashville  on  March  10,  1994.  These  are 
included  in  the  Forum  transcripts 
which  are  included  as  exhibit  A-4. 
Written  comments  and  questions  from 
four  sources  were  received  by  mail  and 
facsimile  dining  the  comment  period 
and  are  attached.  The  comments  were 
received  pursuant  to  Federal  Register 
Notice  59  F.R.  5581  dated  February  7, 
1994.  The  following  substantive  issues 
contained  in  the  comments  were 
considered.  A  summary  of  written 
comments,  written  responses,  and  the 
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customers.  All  customers  pay  a  capacity 
charge  that  includes  1500  hours  energy 
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Public  Notice  and  Comment 

Opportunities  for  public  review  and 
comment  on  Wholesale  Power  Rate 
Schedules  CBR-l-C,  CSI-l-C,  CEK-1- 
C,  CC-l-D,  CM-l-C.  CK-l-C  and  CTV- 
1-C,  proposed  for  use  during  the  period 
July  1,  1994,  through  June  30,  1999, 
were  announced  by  Notice  published  in 
the  Federal  Register  on  February  7, 
1994.  All  customers  were  notified  by 
mail.  A  Public  Information  and 
Comment  Forum  was  held  in  Nashville, 
Tennessee,  on  March  10,  1994,  and 
written  comments  were  invited  by  the 
Notice  through  May  3,  1989.  Oral 
comments  were  presented  at  the  forum 
and  written  comments  were  received 
prior  to  May  10,  1994^  There  were 
twelve  (12)  substantive  comments 
received  and  all  comments  were 
evaluated.  Comments  and  questions 
'from  four  sources  were  received  at  the 
PubUc  Comment  Fonun  held  in 
Nashville  on  March  10,  1994.  These  are 
included  in  the  Forum  transcripts 
which  are  included  as  exhibit  A-4. 
Written  comments  and  questions  from 
four  sources  were  received  by  mail  and 
facsimile  during  the  comment  period 
and  are  attached.  The  comments  were 
received  pursuant  to  Federal  Register 
Notice  59  F.R.  5581  dated  February  7. 
1994.  The  following  substantive  issues 
contained  in  the  comments  were 
considered.  A  summary  of  wytten 
comments,  written  responses,  and  the 


oral  comments  follows  this  discussion 
of  the  substantive  issues. 

Comment  1:  The  allocation  of  the 
TVA  transmission  credit  does  not 
recognize  that  the  schedules  to  outside 
preference  customers  cannot  be  met 
without  the  entire  TVA  transmission 
system  and  fails  to  compensate  TVA  for 
the  use  of  its  transmission  facilities  for 
the  delivery  of  these  schedules. 

Response:  Lacking  its  own 
transmission  system,  transmission 
services  are  required  from  TVA  to 
deliver  capacity  and  energy  allocations 
to  customers  outside  the  T\'A  system. 
Rates  that  have  been  m  effect  since  July 
1,  1989  allocate  some  of  the  TVA 
transmission  charge  to  th«  TVA  area 
customers.  This  rate  design  was 
originally  proposed  in  order  to 
reallocate  what  Southeastern  viewed  as 
an  excess  transmission  charge  by  TVA. 
The  rate  design  was  not  contested  at 
FERC  by  TVA.  Southeastern  s  rate 
proposal  that  is  effective  July  1,  1994 
includes  a  $7,000,000  credit  for  TVA's 
transmission  service.  TVA  area 
customers  will  not  pay  a  portion  of  this 
transmission  charge  and  the  entire 
amount  will  be  paid  by  customers 
outside  the  TVA  system.  This  is  the 
amount  agreed  to  by  Southeastern  and 
TVA  after  weeks  of  negotiations 
subsequent  to  the  March  10,  1994  public 
information  and  conunent  forum.  This 
issue  is  further  discussed  in  the  Rate 
Adjustment  Process  and  Design  section 
of  the  Rate  Order. 

Comment  2:  TVA's  customers  are 
being  charged  for  service  provided  by 
their  own  system.  In  effect,  they  are 
paying  for  a  portion  of  the  TVA  system 
twice. 

Response:  The  issue  of  paying  for  a 
portion  of  the  TVA  system  twice  was 
reconciled  in  the  negotiated  settlement. 
Customers  outside  of  the  TVA  system 
bear  the  full  amount  of  transmission 
services  provided  by  TVA. 

Comment  3:  The  TVA  transmission 
cost  of  $12  million  which  was  originally 
proposed  by  TVA  resulted  in  a  rate  of 
$2  per  kilowatt  per  month  and  1  mill 
per  kilowatt-hour.  This  rate  is  too  high, 
not  justified,  and  would  not  pass  FERC 
scrutiny, 

flesponse:  The  negotiated  settlement 
between  Southeastern  and  TVA 
allocated  reduced  the  transmission  cost 
from  $12  million  to  $7  million. 

Comment  4:  SEPA  should  not  include 
TVA's  increase  in  their  charge  for 
transmission  services  in  SEPA 's  rales 
until  preference  customers  have  had 
ample-opportunity  to  make  comments 
or  intervene  in  some  way. 

Response:  This  objection  was 
addressed  in  the  negotiated  rate 
settlement. 


Comment  5:  TVA  is  overcompensated 
on  the  amount  of  energy  they  get  with 
each  KW  of  capacity  they  receive. 

Response:  Tnis  comment  is 
understood  to  address  the  Cumberland 
Basin  Power  Marketing  Policy  which 
sets  forth,  among  other  things,  capacity 
and  energy  allocations  in  the 
Cumberland  Basin.  The  Power 
Marketing  Policy  is  set  forth  in  58  F.R. 
41702  published  August  5,  1993. 
Cumberland  Basin  System  marketing 
arrangements  provide  all  customers 
with  1,500  hours  of  energy  for  each 
kilowatt  of  capacity  allocated  by 
Southeastern.  TVA  receives  1,500  hours 
of  energy  per  KW  and  is  also  allowed  lo 
purchase  any  residual  system  energy 
which  averages  5,000  hours  per  KW  per 
year. 

Comment  6:  Energy  should  be 
prorated  to  all  customers  and  the  rate 
increase  should  be  shared  among  all 
customers. 

Response:  Power  allocation  is 
addressed  in  the  power  marketing 
policy  for  the  Cumberland  system  and 
was  not  addressed  in  this  rate  filing.  As 
the  result  of  the  negotiated  settlement, 
the  transmission  charge  to  outside 
customers  was  reduced  from  $12 
million  to  $7  million  per  year. 

Comment  7:  East  Kentucky  should  not 
pay  TVA  wheeling  on  the  portion  of  its 
capacity  allocation  it  receives  at  the 
Laurel  project. 

Response:  The  Laurel  Project  is 
located  in  the  service  territory  of  East 
Kentucky  Power  Cooperative.  All  of  the 
output  of  Laurel  is  deUvered  to  East 
Kentucky  and  therefore  no  other 
customer  receives  any  benefit  from  this 
project.  Even  though  TVA  does  not  have 
an  interconnection  with  the  Laurel 
Project  bus  bar.  TVA  has 
interconnections  with  East  Kentucky 
that  facilitate  the  dehvery  of  power  from 
elsewhere  in  the  system  to  provide 
firming  support. 

The  Laurel  Project  was  integrated  into 
the  Cumberland  Basin  System  for 
repayment  in  1984.  While  the  Laurel 
Project  is  the  highest  cost  project  in  the 
Cumberland  Basin  System,  financially 
integrating  the  project  into  the  system 
effectively  lowers  capacity  and  energy 
charges  for  East  Kentucky  and  raises  the 
charges  for  other  preference  customers. 
Including  power  from  the  Laurel  Project 
in  the  allocation  of  the  TVA 
transmission  charge  has  a  similar  but 
opposite  impact.  The  transmission 
charge  is  lowered  for  other  customers 
and  increased  for  East  Kentucky. 

The  net  impact  of  these  complicated 
financial  and  physical  arrangements 
provides  the  lowest  possible  rates  to  all 
of  the  preference  customers  in  the 
Cumberland  Basin  svstem  within  the 
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meaning  of  Section  5  of  the  Flood 
Control  Act  of  1944. 

Comment  6:  The  Cdrps  O&M  costs  are 
too  high. 

Response:  The  Flood  Control  Act  of 
1944  requires  Southetstem  to  recover 
Corps  Operation  &  Maintenance  costs 
allocated  to  power.  S4ch  costs  are 
included  in  this  rate.  Southeastern 
agrees  that  these  cost^  are  too  high  and 
will  continue  to  workjwith  the 
customers  and  the  Cotps  in  an  effort  to 
lower  the  O&M  costs  on  Corps 
hydropower  projects. 

Comment  9:  Southaastem's  deviation 
from  standard  allocation  method  for 
allocating  generation  i  :osts  places  an 
undue  cost  burden  on  preference 
customers  in  the  TVA  area. 

Response:  Southeas  tern  believes  that 
a  standard  allocation  i  nethod,  where 
fixed  costs  are  charge(  I  to  capacity  and 
variable  costs  are  chajjged  to  energy,  is 
inappropriate  for  a  hydro  system 
because  most  of  the  costs  of  a  hydro 
system  are  fixed.  In  designing  the 
proposed  rates  in  1984,  Southeastern 
compared  utilities  in  the  TVA  area  and 
attempted  to  emulate  the  capacity 
energy  split  used  in  their  sales  for 
resale.  In  1984  Southeestem  determined 
that,  on  average,  most  [utilities  in  the 
TVA  area  charged  40  per  cent  to 
capacity  and  60  per  cant  to  energy.  We 
continued  this  arrangement  in  1989. 
The  1994  rate  design,  igreed  to  as  the 
result  of  the  negotiate^  settlement,  does 
not  continue  the  60/40  split  but 
establishes  a  rate  for  a  kilowatt  of 
capacity  that  includes  1,500  kwh's  of 
energy.  Southeastern  1  elieves  that  this 
new  rate  design  will  e  iminate  the 
disagreement  between  TVA  and  SEPA 
on  capacity  enerey  spl  it  of  costs. 

Comment  10:  Since  he  resources  are 
used  primarily  for  pea  cing  purposes,  a 
greater  portion  of  the  i  ate  should  be 
allocated  to  the  fixed  ( r  demand 
component. 

Response:  Power  is  i  narketed  from  the 
Cumberland  Basin  Sys  tem  for  different 
purposes.  In  accordam  «  with  the  Final 
Power  Marketing  Polic  y  for  the 
Cumberland  System  o  Projects  adopted 
August  5, 1993,  58  F.F .  41762, 
customers  outside  the  FVA  system 
receive  a  base  of  1,500  hours  of  energy 
per  kilowatt  per  year,  i  vhich  makes  their 
allocation  peaking  pov  rer.  Similarly,  in 
accordance  with  said  j  olicy,  customers 
inside  the  TVA  system  receive  an 
average  of  5,000  additi  )nal  hours  energy 
per  kw  of  capacity,  wh  ch  makes  their 
power  similar  to  a  con  bination  of 
peaking  and  intermedi  ite  power. 
Allocating  all  costs  on  the  assumption 
that  all  power  bom  tht  Cumberland 
Basin  System  is  a  peak  jig  resource 
would  have  the  effect  (  f  shifting  costs 


fi'om  the  inside  customers  to  the  outside 
customers.  Southeastern  does  not 
believe  that  this  would  be  equitable.  As 
a  result  of  the  settlement.  Southeastern 
developed  a  new  rate  design  which 
charges  customers  inside  and  outside 
TVA  a  base  rate  for  a  KW  of  capacity 
which  includes  1.500  KWH.  An  excess 
energy  charge  is  levied  on  customers 
inside  TVA  that  receive  residual  system 
energy. 

Comment  11:  The  methodology  used 
by  Southeastern  in  determining  the 
capacity/energy  split  includes  power 
sales  that  are  not  comptarable  to  the  type 
of  sales  made  by  Southeastern  from  the 
Cumberland  River  System. 

Response:  Southeastern  has 
developed  a  new  rate  design  which 
deletes  the  separate  change  for  capacity 
and  energy  and  eliminates  this 
argument. 

Environmental  Impact 

Southeastern  has  reviewed  the 
possible  environmental  impacts  of  this 
rate  adjustment  and  has  concluded  that 
the  increased  rates  would  not 
significantly  impact  the  quaUty  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969.  The  proposed  rate 
adjustment  is  not  a  major  Federal  action 
for  which  preparation  of  an 
Enviromnental  Impact  Statement  is 
required. 

Availability  of  Information 

Information  regarding  these  rate 
schedules,  including  studies,  and  other 
supporting  documentation  is  available 
for  public  review  in  the  offices  of 
Southeastern  Power  Administration. 
Samuel  Elbert  Building.  Elberton. 
Georgia  30635,  and  in  the  Washington' 
Liaison  Office,  James  Forrestal  Building, 
1000  Independence  Avenue.  SW.. 
Washington,  DC  20585. 

Submission  to  the  Federal  Energy 
Regulatory  Commission 

The  rates  hereinafter  confirmed  and 
approved  on  an  interim  basis,  together 
with  supporting  documents,  will  be 
submitted  promptly  to  the  Federal 
Energy  Regulatory  Commission  for 
confirmation  and  approval  on  a  final 
basis  for  a  period  begiruiing  July  1. 
1994,  and  ending  no  later  than  June  30, 
1999. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  July  1,  1994 .^attached 
Wholesale  Power  Rate  Schedules  CBR- 
1-C.  CSI-l-C.  CEK-l-C.  CC-l-D.  CM- 


1-C.  CK^l-C  and  CTV-l-C.  The  rate 
schedules  shall  remain  in  effect  on  an 
interim  basis  through  June  30, 1999. 
unless  such  period  is  extended  or  until 
the  Federal  Energy  Regulatory 
Conunission  confirms  and  approves  it  or 
substitute  rate  schedules  on  a  final 
basis. 

Issued  in  Washington.  DC,  June  29, 1994. 
WUliam  H.  White. 
Deputy  Secretary. 

Wholesale  Power  Rate  Schedule  CTV- 
l-C 

Availability:  This  rate  schedule  shall 
be  available  to  the  Tennessee  Valley 
Authority  (hereinafter  called  TVA). 

Applicability:  This  rate  schedule  shall 
be  applicable  to  electric  capacity  and 
energy  generated  at  the  Dale  Hollow, 
Center  Hill,  Wolf  Creek.  Old  Hickory. 
Cheatham,  Barkley,  J.  Percy  Priest,  and 
Cordell  Hull  Projects  (all  of  such 
projects  being  hereafter  called 
collectively  the  "Cumberland  Projects") 
and  the  Laurel  Project  sold  under 
agreement  between  the  Department  of 
Energy  and  TVA. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
wall  be  three-phase  alternating  current 
at  a  frequency  of  approximately  60 
Hertz  at  the  outgoing  terminals  of  the 
Ciunberland  Projects'  switchyards. 

Monthly  Rates:  The  monthly  rate  for 
capacity  and  energy  sold  under  this  rate 
schedule  shall  be: 

Demand  Charge:  $1,668  per  kilowatt/ 
month  of  total  demand  as  determined  by 
the  agreement  between  the  Department 
of  Energy  and  TVA. 

Energy  Charge:  None. 

Additional  Energy  Charge:  7.247  mills 
per  kilowatt-hour. 

Energy  to  be  Made  Available:  The 
Department  of  Energy  shall  determine 
the  energy  that  is  available  from  the 
projects  for  declaration  in  the  billing 
month. 

To  meet  the  energy  requirements  of 
the  Department  of  Energy's  customers 
outside  the  TVA  area  (hereinafter  called 
Other  Customers),  749,400  megawatt- 
hours  of  net  energy  shall  be  available 
annually  (including  36,900  megawatt- 
hours  of  annual  net  energy  to 
supplement  energy  available  at  Laurel 
Project)  provided,  that  if  additional 
energy  is  required  to  make  a  marketing 
arrangement  viable  for  other  customers 
which  do  not  own  generating  facilities 
and  which  are  within  service  areas  of 
Kentucky  UtiUties  Company  and 
Carolina  Power  &  Light  Company, 
Western  Division,  such  additional 
energy  required  shall  be  made  available 
fiom  the  Ciypberland  Projects  and  shall 
not  exceed  300  kilowatt-hours  per 


kilowatt  per  year.  The  energy 
requirement  of  the  Other  Customers 
shall  be  available  annually,  divided 
monthly  such  that  the  maximum 
available  in  any  month  shall  not  exceed 
220  hours  per  kilowatt  of  total  Other 
Customers  contract  demand,  and  the 
minimum  amount  available  in  any 
month  shall  not  be  less  than  60  hours 
per  kilowatt  of  total  Other  Customers 
demand. 

In  the  event  that  any  portion  of  the 
capacity  allocated  to  Other  Customers  is 
not  initially  delivered  to  the  Other 
Customers  as  of  the  beginning  of  a  full 
contract  year  (July  through  June),  the 
1500  hours,  plus  any  such  additional, 
energy  required  as  discussed  above, 
shall  be  reduced  1/12  for  each  month  of 
that  year  prior  to  initial  delivery  of  such 
capacity. 

The  energy  scheduled  by  TVA  for  use  .. 
"within  the  TVA  System  in  any  billing 
month  shall  be  the  total  energy 
delivered  to  TVA  less  (1)  an  adjustment 


Number  of  kilowatts  unavailable  for  at  least  12 
day. 


The  agreement  capacity  related  to  the 
76.000  kilowatts  of  capacity  allocated  to 
the  Other  Customers  in  the  Carolina 
Power  &  Light  Company  and  Kentucky 
Utilities  service  areas  shall,  irrespective 
of  sale  to  Other  Customers,  remain  in 
effect  in  the  formula  throughout  the 
term  of  this  rate  schedule. 


Power  Factor:  TVA  shall  take  capacity 
ajid  energy  from  the  Department  of 
Energy  at  such  power  factor  as  will  best 
serve  TVA's  system  from  time  to  time; 
provided,  that  TVA  shall  not  impose  a 
power  factor  of  less  than  .85  lagging  on 
the  Department  of  Energy's  facilities, 
which  requires  operation  contrary  to 
good  operating  practice  or  results  in 
overload  or  impairment  of  such 
facilities. 

Dated:  July  1. 1994. 

Wholesale  Power  Rate  Schedule  CBR- 
1-C  - 

i4vaj7a6i7/ty.- This  rate  schedule  shall 
be  available  to  Big  Rivers  Electric 
-Corporation  and  includes  the  City  of 
Henderson,  Kentucky,  (hereinafter 
called  the  Customer). 

Applicability:  This  rate  schedule  shall 
be  applicable  to  electric  capacity  and 
energy  available  from  the  Dale  Hollow, 
Center  Hill,  Wolf  Creek,  Cheatham,  Old 
Hickory,  Barkley,  J.  Percy  Priest  and 
Cordell  Hull  Projects  (all  of  such 
projects  being  hereinafter  called 
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kilowatt  per  year.  The  energy 
requirement  of  the  Other  Custom.ers 
shall  be  available  annually,  divided 
monthly  such  that  the  maximum 
available  in  any  month  shall  not  exceed 
220  hours  per  kilowatt  of  total  Other 
Customers  contract  demand,  and  the 
minimum  amount  available  in  any 
month  shall  not  be  less  than  60  hours 
per  kilowatt  of  total  Other  Customers 
demand. 

In  the  event  that  any  portion  of  the 
capacity  allocated  to  Other  Customers  is 
not  initially  delivered  to  the  Other 
Customers  as  of  the  beginning  of  a  full 
contract  year  (July  through  June),  the 
1500  hours,  plus  any  such  additional, 
energy  required  as  discussed  above, 
shall  be  reduced  1/12  for  each  month  of 
that  year  prior  to  initial  delivery  of  such 
capacity. 

The  energy  scheduled  by  TVA  for  use 
"within  the  TVA  System  in  any  billing 
month  shall  be  the  total  energy 
delivered  to  TVA  less  (1)  an  adjustment 


for  fast  or  slow  meters,  if  any,  (2)  an 
adjustment  for  Barkley-Kentucky  Canal 
of  15,000  megawatt-hours  of  energy 
each  month  which  is  delivered  to  TVA 
under  the  agreement  from  the 
Cumberland  Projects  without  charge  to 
TVA,  (3)  the  energy  scheduled  by  the 
Department  of  Energy  in  said  month  for 
the  Other  Customers  plus  losses  of  two 
(2)  percent,  and  (4)  station  service 
energy  furnished  by  TVA. 

Each  kw  of  capacity  received  by  TVA 
includes  1500  kwh  of  energy.  Energy 
received  in  excess  of  1500  kwh  will  be 
subject  to  an  additional  energy  charge 
identified  in  the  monthly  rates  section 
of  this  rate  schedule. 

Billing  Month:  The  billmg  month  for 
capacity  and  energy  sold  under  this 
schedule  shall  end  at  2400  hours  CDT 
or  CST,  whichever  is  currently  effective, 
on  the  last  day  of  each  calendar  month. 

Contract  Year:  For  purposes  of  this 
rate  schedule,  a  contract  year  shall  be  as 
in  Section  13.1  of  the  Southeastern 


Power  Administration — Tennessee 
Valley  Authority  Contract. 

Service  Interruption:  When  delivery 
of  capacity  to  TVA  is  interrupted  or 
reduced  due  to  conditions  on  the 
Department  of  Energy's  system  which 
are  beyond  its  control,  the  Department 
of  Energy  will  continue  to  make 
available  the  portion  of  its  declaration  of 
energy  that  can  be  generated  with  the 
capacity  available. 

For  such  interruption  or  reduction 
(exclusive  of  any  restrictions  provided 
in  the  agreement)  due  to  conditions  on 
the  Department  of  Energy's  system 
which  have  not  been  arranged  for  and 
agreed  to  in  advance,  Lhe  demand 
charge  for  scheduled  capacity  made 
available  to  TVA  will  be  reduced  as  to 
the  kilowatts  of  such  scheduled  capacity 
which  have  been  so  interrupted  or 
reduced  for  each  day  in  accordance  with 
the  following  formula: 


Monthly  capacity  charge 


Agreemem  capacity 


Nutnt>er  of  kilowatts  unavailable  for  at  least  12  hours  in  any  calendar      x    Numtjer  of  days  in  billing  month  ..         x    880  000  k'iowans 
day. 


The  agreement  capacity  related  to  the 
76,000  kilowatts  of  capacity  allocated  to 
the  Other  Customers  in  the  Carolina 
Power  &  Light  Company  and  Kentucky 
Utilities  service  areas  shalL,  irrespective 
of  sale  to  Other  Customers,  remain  in 
effect  in  the  formula  throughout  the 
term  of  this  fate  schedule. 

Power  Factor:  TVA  shall  take  capacity 
and  energy  from  the  Department  of 
Energy  at  such  power  factor  as  will  best 
serve  TVA's  system  from  time  to  time; 
provided,  that  TVA  shall  not  impose  a 
power  factor  of  less  than  .85  lagging  on 
the  Department  of  Energy's  facilities, 
which  requires  operation  contrary  to 
good  operating  practice  or  results  in 
overload  or  impairment  of  such 
facilities. 

Dated:  July  1.  1994. 

Wholesale  Power  Rate  Schedule  CBR- 
1-C  - 

Availability:  This  rate  schedule  shall 
be  available  to  Big  Rivers  Electric 
-Corporation  and  includes  the  City  of 
Henderson,  Kentucky,  (hereinafter 
called  the  Customer). 

Applicability:  This  rate  schedule  shall 
be  applicable  to  electric  capacity  and 
energy  available  from  the  Dale  Hollow, 
Center  Hill,  Wolf  Creek,  Cheatham,  Old 
Hickory,  Barkley,  J.  Percy  Priest  and 
Cordell  Hull  Projects  (all  of  such 
projects  being  hereinafter  called 


collectively  the  "Cumberland  Projects") 
and  sold  in  wholesale  quantities. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  three-phase  alternating  current 
at  a  nominal  frequency  of  sixty  hertz. 
The  power  shall  be  delivered  at  nominal 
voltages  of  13.800  volts  and  161,000 
volts  to  the  transmission  system  of  Big 
Rivers  Electric  Corporation. 

Points  of  Delivery:  Capacity  and 
energy  delivered  to  the  Customer  will  be 
delivered  at  points  of  interconnection  of 
the  Customer  at  the  Barkley  Project 
Switchyard,  at  a  delivery  point  in  the 
vicinity  of  the  Paradise  steam  plant  and 
at  such  other  points  of  deUvery  as  may 
hereafter  be  agreed  upon  by  the 
Goverrmient  and  T\'A. 

Monthly  Rate:  The  monthly  rate  for 
capacity  and  energy  sold  under  this  rate 
schedule  shall  be: 

Demand  charge:  $2,738  per  kilowatt/ 
month  of  total  contract  demand. 

Energy  Charge:  None. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  shall 
make  available  each  contract  year  to  the 
customer  from  the  Projects  through  the 
customer's  interconnections  with  TVA 
and  the  customer  will  schedule  and 
accept  an  allocation  of  1,500  kilowatt- 
hours  of  energy  delivered  at  the  TVA 
border  for  each  kilowatt  of  contract 
demand.  A  contract  year  is  defined  as 
the  12  months  beginning  July  1  and 
ending  at  midnight  June  30  of  the 


following  calendar  year.  The  energv 
made  available  for  a  contract  year  shall 
be  scheduled  monthly  such  that  the 
maximum  amount  scheduled  in  any 
month  shall  not  exceed  220  hours  per 
kilowatt  of  the  customer's  contract 
demand  and  the  minimum  amount 
scheduled  in  any  month  shall  not  be 
less  than  60  hours  per  kilowatt  of  the 
customer's  contract  demand.  The 
customer  may  request  and  the 
Government  may  approve  energv 
scheduled  for  a  month  greater  than  220 
hours  per  kilowatt  of  the  customer's 
contract  demand;  provided,  that  the 
combined  schedule  of  all  SEPA 
customers  outside  TVA  and  serv  ed  by 
TVA  does  not  exceed  .220  hours  per 
kilowatt  of  the  total  contract  demands  of 
these  customers. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  2400  hours  CDT  or  CST. 
whichever  is  currently  effective,  on  the 
last  day  of  each  calendar  month. 

Conditions  ofSenice:  The  customer 
shall  at  its  own  expense  provide,  install, 
and  maintain  on  its  side  of  each 
delivery  point  the  equipment  necessary 
to  protect  and  control  its  own  system,  in 
so  doing,  the  installation,  adjustment, 
and  setting  of  all  such  control  and 
protective  equipment  at  or  near  the 
point  of  delivery  shall  be  coordinated 
with  that  which  is  installed  by  and  at 
the  expense  of  TVA  on  its  side  of  the 
delivery  point. 
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Service  Interruption:  When  delivery 
of  capacity  is  intem^pted  or  reduced 
due  to  conditions  oii  the 

Administrator's  system  beyond  his 
control,  the  Adrainiftrator  will  continue 
to  make  available  thfe  portion  of  his 


Nunt)er  of  kilowatts 
day. 


u  lavailabte  for  at  least  12  hours  in  any  calendar      x    Number  of  days  in  billing  month x    '880,000  kilowatts. 


Dated:  July  X.  1994. 

Wholesale  Power  Rite  Schedule  CSI-1- 
C 


electric 


Cri«k 


Availability:  This 
be  available  to 
Cooperative 

Applicability:  Thii  i 
be  applicable  to 
energy  available  froi^ 
Center  Hill.  Wolf 
Hickory,  Barkley,  J. 
Cordell  Hull  Project: ; 
projects  being 
collectively  the  " 
and  sold  in  wholesa 

Cbaractsr  of  Sen 
capacity  and  energy 
will  be  three-phase 
at  a  nominal  &eq^ 
The  power  shall  be 
voltages  of  13,800 
volts  to  the 
Rivers  Electric 

Points  of  Delivery 
energy  delivered  to 
delivered  at  points 
the  Customer  at  the 
Switchyard,  at  a  delijk 
vicinity  of  the 
at  such  other  points 


■ate  schedule  shall 
Southern  Illinois  Power 
(hereinafter  the  Customer), 
rate  schedule  shall 

capacity  and 
the  Dale  Hollow. 
Cheatham.  Old 
ercy  Priest  and 
(all  of  such 
hereiiiafter  called 

Cumberland  Projects") 
e  quantities. 

The  electric 
supplied  hereunder 
4ltemating  current 

of  sixty  hertz, 
delivered  at  nominal 
and  161.000 
transmission  system  of  Big 


2  :e: 


quer  cy 
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day. 


Dated:  July  1. 1994. 

Wholesale  Power  R^e  Schedule  CEK- 
1-C 


ereina  ter 


Availability:  This 
be  available  to  East 
Cooperative  (hi 
Customer), 

Applicability:  This 
be  applicable  to  eled  ric 
energy  available  fron  i 
Center  Hill.  Wolf  Crik 
Hickory.  Barkley,  J. 
Cordell  Hull  Projects 
projects  being  hereinafter 
collectively  the  *'Cui|iberland 


declaration  of  energy  that  can  be 
generated  with  the  capacity  available. 
For  such  interruption  or  reduction 
due  to  conditions  on  the 
Administrator's  system  which  have  not 
been  arranged  for  and  Agreed  to  in 


advance,  the  demand  charge  for 
capacity  made  available  will  be  reduced 
as  to  the  kilowatts  of  such  capacity 
which  have  been  interrupted  or  reduced' 
in  accordance  with  the  following 
formula: 


Monthly  capacity  charge 


Contract  demand 


tie 


o 


Capacity  and 

Customer  will  be 
interconnection  of 
larkley  Project 
ery  point  in  the 

steam  plant  and 
)f  delivery  as  may 


hereafter  be  agreed  upon  by  the 
Government  and  TVA. 

Monthly  Rate:  The  monthly  rate  for 
capacity  and  energy  sold  under  this  rate 
schedule  shall  be: 

Demand  Charge:  $2,738  per  kilowatt/ 
month  of  total  contract  demand. 

Energy  Charge:  None. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  shall 
make  available  each  contract  year  to  the 
customer  from  the  Projects  through  the 
customer's  interconnections  with  TVA 
and  the  customer  will  schedule  and 
accept  em  allocation  of  1.500  kilowatt- 
hours  of  energy  delivered  at  the  TVA 
border  for  each  kilowatt  of  contract 
demand.  A  contract  year  is  defined  as 
the  12  months  beginning  July  1  and 
ending  at  midnight  Jime  30  of  the 
following  calendar  year.  The  energy 
made  available  for  a  contract  year  shall 
-oe  scheduled  monthly  such  that  the 
maximum  amount  scheduled  in  any 
month  shall  not  exceed  220  hours  per 
kilowatt  of  the  customer's  contract 
demand  and  the  minimum  amount 
scheduled  in  any  month  shall  not  be 
less  than  60  hours  per  kilowatt  of  the 
customer's  contract  demand.  The 
customer  may  request  and  the 
Government  may  approve  energy 


scheduled  for  a  month  greater  than  220 
hours  per  kilowatt  of  the  customer's 
contract  demand;  provided,  that  the 
combined  schedule  of  all  SEPA 
customers  outside  "fVA  and  ser.ed  by 
TVA  does  not  exceed  229  hours  per 
kilowatt  of  the  total  contract  demands  of 
these  customers. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  2400  hours  CDT  or  CST, 
whichever  is  currently  effective,  on  the 
last  day  of  each  calendar  month. 

Service  Interruption:  When  delivery 
of  capacity  is  interrupted  or  reduced 
due  to  conditions  on  the 
Administrator's  system  beyond  his 
control,  the  Administrator  will  continue 
to  make  available  the  portion  of  his 
declaration  of  energy  that  can  be 
generated  with  the  capacity  available. 

For  such  interruption  or  reduction 
due  to  conditions  on  the 
Administrator's  system  which  have  not 
been  arranged  for  and  agreed  to  in 
advance,  the  demand  charge  for 
capacity  made  available  will  be  reduced 
as  to  the  kilowatts  of  such  capacity 
which  have  been  interrupted  or  reduced 
in  accordance  with  the  following 
formula: 


Monthly  capacity  charge 


Contract  demand 


ur  available  for  at  least  12  hours  in  any  calendar      x    Nurrtter  of  days  in  billing  month x     '880,000  kilowatts. 


late  schedule  shall 
I<  entucky  Power 
called  the 


rate  schedule  shall 

capacity  and 
the  Dale  Hollow, 
Cheatham.  Old 
I^ercy  Priest  and 
(all  of  such 
called 

Projects") 


and  power  available  from  the  Laurel 
Project  and  sold  in  wholesale  quantities. 

Character  of  Sennce:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  three-phase  alternating  current 
at  a  nominal  frequency  of  sixty  hertz. 
The  power  shall  be  delivered  at  nominal 
voltages  of  161.000  volts  to  the 
tremsmission  systems  of  the  Customer. 

Points  of  Delivery:  The  points  of 
delivery  will  be  the  161,000  volt  bus  of 
the  Wolf  Creek  Power  Plant  and  the 
161 .000  volt  bus  of  the  Laurel  Project. 
Other  points  of  delivery  may  be  as 
agreed  upon. 

Monthly  Rate:  The  monthly  rate  for 
capacity  and  energy  sold  under  this  rate 


schedule  from  the  Cumberland  Projects 
shall  be: 

Demand  Charge:  $2,738  per  kilowatt/ 
month  of  total  contract  demand. 

Energy  Charge:  None. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  shall 
make  available  each  contract  year  to  the 
customer  from  the  Projects  through  the 
customer's  interconnections  with  TVA 
and  the  customer  will  schedule  and 
accept  an  allocation  of  1.500  kilowatt- 
hours  of  energy  delivered  at  the  TVA 
border  for  each  kilowatt  of  contract 
demand  plus  369  kilowatt-hours  of 
energy  delivered  for  each  kilowatt  of 
contract  demand  to  supplement  energy 


available  at  <i»e  Laorrf  Project.  A 
contract  yeas  is  defined  as  the  12 
months  beginning  July  1  and  ending  at 
midnight  Jime  30  of  the  following 
caleccfaff  year.  The  eoCTgy  made 
available  fe>r  a  cootiact  year  shall  be 
scbeduied  mantialy  such  that  the 
maximum  amount  scheduled  in  any 
month  shall  not  exceed  220  hours  per 
kilowatt  of  die  customer's  contract 
demand  and  the  minimum  amount 
scheduled  in  any  month  shall  not  be 
less  than  60  hours  per  kilowatt  of  the 
customer's  contract  demand.  The 
customer  raay  request  aad  the 
Government  may  approve  energy 
scheduled  for  a  moirth  greater  Sian  220 
hours  per  kilowatt  of  the  customer's 
contract  «temand;  provided,  that  the 
combined  sdieduie  of  all  SEPA 
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Number  of  kilowatts  unavailat>!e  for  at  least  12  t 
day. 


Dated:  July  1, 1994. 

Wholesale  Power  Rate  Schedule  CM-1- 
C 

Availability:  This  rate  schedule  shall 
be  available  to  the  South  Mississippi 
Electric  Power  Association  and 
Municipal  Energy  Agency  of  Mississippi 
(hereinafter  called  the  Customers). 

Applkxdjility:  This  rate  schedule  shall 
be  applicable  to  electric  capacity  and 
energy  available  from  the  Dale  Hollow, 
Center  Hill.  Wolf  Creek.  Cheatham.  Old 
Hickory,  Barkley,  J.  Percy  Priest  and 
Cordell  Hull  Projects  (all  of  such 
projects  being  hereinafter  called 
collectively  the  "Cumberland  Projects") 
and  sold  in  wholesale  quantities. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  three-phase  alternating  current 
at  a  nominal  frequency  of  sixty  hertz. 
The  power  shall  be  delivered  at  nominal 
voltages  of  161,000  volts  to  the 
transmission  sj'stems  of  Mississippi 
Power  and  Light. 

Points  ofDehvery:  The  points  of 
delivery  will  be  at  interconnection 
points  of  the  Tennessee  Valley 
Authority  S3rstem  and  the  Mississippi 
Power  and  Light  system.  Other  points  of 
delivery  may  be  as  agreed  upon. 
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Number  of  VHowatts  unavaitatrfe  for  at  least  12  ho 
day. 
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avaikbk  at  the  Laord  Project.  A 
contract  year  is  defined  as  the  12 
months  beginning  July  1  and  ending  at 
midnight  June  30  of  the  following 
caleacfer  year.  I^  enCTgy  made 
available  iai  a  contiact  year  shall  be 
scheduled  mantialy  such  that  the 
maximimi  amount  scheduled  in  any 
month  shall  not  exceed  220  hours  per 
kilowatt  of  die  customer's  contract 
deaiand  and  the  saisimiun  amount 
scheduled  in  any  month  shall  not  be 
less  than  60  houre  per  kilowatt  of  the 
customer's  contract  demand.  The 
customer  raay  request  aad  the 
Government  may  approve  energy 
scheduled  for  a  moirth  greater  Sian  220 
hours  per  kilowatt  of  the  customer's 
contract  demand;  provided,  that  the 
combined  scfaeduie  of  all  SEPA 


customers  outside  TVA  and  served  by 
TVA  does  not  exceed  220  hours  per 
kilowatt  of  the  total  contiact  demands  of 
these  GttstoDiers. 

Billing  ^9onth:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  2400  hours  CDT  or  CST, 
whichever  is  currently  effective,  on  the 
last  day  of  each  calendar  month. 

Conditions  of  Service:  The  customer 
shall  at  its  own  expense  provide,  install, 
and  maintain  on  itjs  side  of  each 
delivery  point  the  equipment  necessary 
to  protect  and  control  its  outj  system,  in 
so  doing,  the  installation,  adjustment 
and  setting  of  all  such  control  and 
protective  equipment  at  or  near  the 
point  of  delivery  shall  be  coordinated 
with  Lhat  which  is  installed  In'  and  at 


the  expense  of  TVA  on  its  s'de  of  the 
delivery  point 

Service  Interruption:  When  delivery 
of  capacity  is  interrupted  or  reduced 
due  to  conditions  on  the 
Administrator's  system  beyond  his 
control,  the  Administrator  will  continue 
to  make  available  the  portion  of  his 
declaration  of  energy  that  can  be 
generated  with  the  capacity  available.    • 

For  such  interruption  or'reduction 
due  to  conditions  on  the 
Administrator's  system  which  have  not 
been  arranged  for  and  agreed  to  in 
advance,  the  demand  charge  for 
capacity  made  available  will  be  reduced 
as  to  the  kilowatts  of  such  capacity 
which  have  been  interrupted  or  reduced 
in  accordance  with  the  following 
formula: 


Monthly  capacity  charge 


Ck>ntract  demand 


Nu^r  of  kilowatts  unavailable  for  at  least  12  hours  in  any  calendar      x    Number  of  days  In  billing  month x    8S0.000  kilowatts. 


Dated:  July  1, 1994. 

Wholesale  Power  Rate  Schedule  CM-1- 
C 

Availability:  This  rate  schedule  shall 
be  available  to  the  South  Mississippi 
Electric  Power  Association  and 
Municipal  Energy  Agency  of  Mississippi 
(hereinafter  called  the  Customers). 

AppUcability:  This  rate  schedule  shall 
be  applicable  to  electric  capacity  and 
energy  available  from  the  Dale  Hollow. 
Center  Hill,  Wolf  Creek.  Cheatham.  Old 
Hickory.  Barkley,  J.  Percy  Priest  and 
Cordell  Hull  Projects  {all  of  such 
projects  beiivg  hereinafter  called 
collectively  the  "Cumberland  Projects") 
and  sold  in  wholesale  quantities. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  three-phase  alternating  current 
at  a  nominal  frequency  of  sixty  hertz. 
The  jjower  shall  be  delivered  at  nominal 
voltages  of  161,000  volts  to  the 
transmission  s^'stems  of  Mississippi 
Power  and  li^t. 

Points  ofDehveiy:  The  points  of 
delivery  will  be  at  interconnection 
points  of  the  Tennessee  Valley 
Authority  system  and  the  Mississippi 
Power  and  Light  system.  Other  points  of 
delivery  may  be  as  agreed  upon. 


Monthly  Rate:  The  monthly  rate  for 
capacity  and  energy  sold  under  this  rate 
.  schedule  shall  be: 

Demand  Charge:  $2,738  per  kilowatt/ 
.month  of  total  contract  demand. 

Energy  Charge:  None. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  shall 
make  available  each  contract  year  to  the 
Customer  from  the  Projects  through  the 
Customer's  intercormections  with  TVA 
and  the  Customer  will  schedule  and 
accept  an  allocation  of  1,500  kilowatt- 
hours  of  energy  deUvered  at  the  TVA 
border  for  each  kilowatt  of  contract 
demand.  A  contract  year  is  defined  as 
the  12  months  beginning  July  1  and 
ending  at  midnight  June  30  of  the 
following  calendar  year.  The  energy 
made  available  for  a  contract  year  shall 
be  scheduled  monthly  such  that  the 
maximum  amount  scheduled  in  any 
month  shall  not  exceed  220  hours  per 
kilowatt  of  the  Customer's  contract 
demand  and  the  minimum  amount 
scheduled  in  any  month  shall  not  be 
less  than  60  hours  per  kilowatt  of  the 
Customer's  contract  demand.  The 
Customer  may  request  and  the 
Government  may  approve  energy 
scheduled  for  a  month  greater  San  220 
hours  per  kilowatt  of  the  Customer's 
contract  demand;  provided,  that  the 
combined  schedule  of  all  SEPA 


Customers  outside  TVA  and  served  by 
TVA  does  not  exceed  220  hours  per 
kilowatt  of  the  total  contract  demands  of 
these  Customers. 

In  the  event  that  any  portion  of  the 
capacity  allocated  to  the  Customers  is 
not  initially  deUvered  to  the  Customers 
as  of  the  beginning  of  a  full  contract 
year,  the  1500  kilowatt  hours  shall  be 
reduced  Vj2  for  each  month  of  that  year 
prior  to  initial  deliver)-  of  such  capacitv 

Billing  Month:  The  billing  month  for' 
power  sold  under  this  schedule  shall 
end  at  2400  hours  CDT  orCST. 
whichever  is  currently  effective  on  the 
last  day  of  each  calendar  month. 

Service  Interruption:  When  deliverv 
of  capacity  is  interrupted  or  reduced 
due  to  conditions  on  the 
Administrator's  system  beyond  his 
control,  the  Administrator  Kill  continue 
to  make  avail^le  the  portion  of  his 
declaration  of  energy  that  can  be 
generated  with  the  capacity  available 

For  such  interruption  or  reduction 
due  to  conditions  on  the 
Administrator's  system  which  have  not 
been  arranged  for  and  agreed  to  in 
advance,  the  demand  charge  for 
capacity  made  available  will  be  reduce'd 
as  to  the  kilowatts  of  such  capacity 
which  have  been  interrupted  or  reduced 
in  accordance  with  the  following 
formula: 


Monthly  capacity  diarge 


Corttract  demand 


Number  of  VHowatts  unavailable  for  at  teast  12  hours  in  any  catendar      x    f^Jumber  of  days  in  billing  month  ._. 


X    880.000  kllowiatts. 
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Dated:  July  1, 1994. 

Wholesale  Power  R^te  Schedule  CC-1- 
D 

Availability:  This  i  ate  schedule  shall 


be  available  to  publi 
cooperatives  served 
facilities  of  Carolina 


Federal  Register  / 


i ;  bodies  and 
hrough  the 
I  Power  &  Light 
Company,  Western  E  ivision  (hereinafter 
called  the  Customen ). 

Applicability:  Thii  rate  schedule  shall 
be  applicable  to  elec  ric  capacity  and 
energy  available  fror  t  the  Dale  Hollow, 
Center  Hill,  Wolf  Cnek,  Cheatham,  Old 
Hickory,  Barkley,  J.  I  ercy  Pnest  and 
Cordell  Hull  Projects  (all  of  such 
projects  being  herein  after  called 
collectively  the  "Cui  iberland  Projects") 
and  sold  in  wholesal  3  quantities. 

Character  of  Servii  e:  The  electric 
capacity  and  energy   upplied  hereunder 
will  be  three-phase  a  temating  current 
at  a  nominal  frequen  :y  of  sixty  hertz. 
The  power  shall  be  c  elivered  at  nominal 
voltages  of  161.000  v  alts  to  the 
transmission  system  af  Carolina  Power 
&  Light  Company,  W  jstem  Division. 

Points  of  Delivery:  The  points  of 
delivery  will  be  at  in  erconnecting 
points  of  the  Tennes;  ee  Valley 
Authority  system  an(  the  Carolina 
Power  &  Light  Comp;  iny.  Western 
Dfvision  system.  Oth  ;r  points  of 
delivery  may  be  as  a^  reed  upon. 

Monthly  Rate:  The  monthly  rate  for 
capacity  and  energy  !  old  under  this  rate 
schedule  shall  be: 

Demand  Charge:  $  1.116  per  kilowatt/ 
month  of  total  contra  ;t  demand. 

Energy  Charge:  No  le. 

Transmission  Chai  ?e.  Si. 6254  per 
kilowatt  of  total  cont:  act  demand. 

The  transmission  r  ite  is  subject  to 
annual  adjustment  oi  April  1  of  each 
year  and  will  be  com  )uted  subject  to  the 
formula  in  Appendix  A  attached  to  the 
Government — Carolii  a  Power  &  Light 
Company  contract. 

Energy  to  be  Furnit  bed  by  the 
Government:  The  Go'  emment  will  sell 
to  the  customer  and  t  le  customer  will 
purchase  from  the  Gc  vemment  energy 
each  billing  month  &.  uivalent  to  a 
percentage  specified  )y  contract  of  the 
energy  made  availabi ;  to  Carolina 
Power  &  Light  Com  pi  ny  (less  six 
percent  (6%)  losses).  The  Customer's 
contract  demand  and  accompanying 
energy  allocation  wil  be  divided  pro 
rate  among  its  indivic  ual  delivery 
points  served  from  th ;  Carolina  Power 
&  Light  Company's.  V  'estem  Division 
transmission  system. 

Billing  Month:  The  ailling  month  for 
power  sold  under  thi:  i  schedule  shall 
end  at  2400  hours  CD  T  or  CST. 
whichever  is  currently  effective,  on  the 
last  day  of  each  calendar  month. 

Dated.*  July  1. 1994. 


IMI 


Wholesale  Power  Rate  Schedule  CK-1- 
C 

Availability:  This  rate  schedule  shall 
be  available  to  public  bodies  served 
through  the  facilities  of  Kentucky 
Utilities  Company,  (hereinafter  called 
the  Customers.) 

Applicability:  This  rate  schedule  shall 
be  applicable  to  electric  capacity  and 
energy  available  from  the  Dale  Hollow, 
Center  Hill,  Wolf  Creek,  Cheatham,  Old 
Hickory,  Barkley,  J.  Percy  Priest  and 
Cordell  Hull  Projects  (all  of  such 
projects  being  hereinafter  called 
collectively  the  "Cumberland  Projects") 
and  sold  in  wholesale  quantities. 

Character  of  Service:  The  electric 
capacity  and  energy  supplied  hereunder 
will  be  three-phase  alternating  current 
at  a  nominal  frequency  of  sixty  hertz. 
The  power  shall  be  delivered  at  nominal 
voltages  of  161,000  volts  to  the 
transmission  systems  of  Kentucky 
Utilities  Company. 

Points  of  Delivery:  The  points  of 
delivery  will  be  at  interconnecting 
points  between  the  Tennessee  Valley 
Authority  system  and  the  Kentucky 
Utilities  Company  system.  Other  points 
of  delivery  may  be  as  agreed  upon. 

Monthly  Rate:  The  monthly  rate  for 
capacity  and  energy  sold  under  this  rate 
schedule  shall  be: 

Demand  charge:  $2,738  per  kilowatt/ 
month  of  total  contract  demand. 

Energy  Charge:  None. 

Additional  Energy  Charge:  7.247  mills 
per  kilowatt-hour. 

Transmission  Charge:  The 
transmission  charge  will  be  that 
negotiated  between  the  Government  and 
Kentucky  Utilities  Company  and  will  be 
subject  to  adjustment  according  to  the 
terms  of  the  contracts. 

Energy  to  be  Furnished  by  the 
Government:  The  Government  shall 
make  available  each  contract  year  to  the 
Customer  from  the  Projects  through  the 
Customer's  interconnections  with  TVA 
and  the  Customer  will  schedule  and 
accept  an  allocation  of  1,500  kilowatt- 
hours  of  energy  delivered  at  the  TVA 
border  for  each  kilowatt  of  contract 
demand.  A  contract  year  is  defined  as 
the  12  months  beginning  July  1  and 
ending  at  midnight  June  30  of  the 
following  calendar  year.  The  energv 
made  available  for  a  contract  year  shall 
be  scheduled  monthly  such  that  the 
maximum  amount  scheduled  in  anv 
month  shall  not  exceed  220  hours  per 
kilowatt  of  the  Customer's  contract 
demand  and  the  minimum  amount 
scheduled  in  any  month  shall  not  be 
less  than  60  hours  per  kilowatt  of  the 
Customer's  contract  demand.  The 
Customer  may  request  and  the 
Government  may  approve  energy 


scheduled  for  a  month  greater  than  220 
hours  per  kilowatt  of  the  Customer's 
contract  demand;  provided,  that  the 
combined  schedule  of  all  SEPA 
Customers  outside  TVA  and  ser\ed  bv 
TVA  does  not  exceed  220  hours  per 
kilowatt  of  the  total  contract  demands  of 
these  Customers. 

In  the  event  that  any  portion  of  the 
capacity  edlocated  to  the  Customers  is 
not  initially  delivered  to  the  Customers 
as  of  the  beginning  of  a  full  contract 
year,  the  1500  kilowatt  hours  shall  be 
reduced  1/12  for  each  month  of  that 
year  prior  to  initial  delivery  of  such 
capacity. 

For  billing  purposes,  each  kilowatt  of 
capacity  will  include  1500  kilowatt- 
hours  energy  per  year.  Customers  will 
pay  for  additional  energy  at  the 
additional  energy  rate. 

Billing  Month:  The  billing  month  for 
power  sold  under  this  schedule  shall 
end  at  2400  hours  CDT  or  CST. 
whichever  is  currently  effective  on  the 
last  day  of  each  calendar  month. 
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BILUNG  CODE  M50-01-P~ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50790;  FRL-486fr-9) 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  accordance  with. 
and  subject  to,  the  provisions  of  40  CFR 
part  172,  which  defines  EPA  procedures 
v«th  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  INFORMATION  CONTACT:  Bv 
mail:  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agencv,  401 
M  St.,  SW.,  Washington,  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson  ' 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

275-EUP-79.  Issuance.  Abbott 
Laboratories,  1401  Sheridan  Rd..  North 
Chicago,  IL  60064.  This  experimental 
use  permit  allows  the  use  of  191.00 
pounds  of  the  herbicide  gibberellic  acid 
on  1,800  acres  of  stone  fruits  to  evaluate 
the  improvement  of  fruit  quahty  and 


thinning  of  stone  fruits.  The  program  is 

authorized  only  in  the  States  of  F 

Califomn,  Geor^a,  lUinois,  Indiana,  F 

Michigan,  New  Jersey,  Ohio,  Oregon,  e 

Pennsyivania,  South  Carolina,  Virginia ,  c 

Washington,  and  West  Virginia.  The  y 

experimental  use  permit  is  effective  e 

from  February  25, 1994  to  September  ( 

30, 1994.  Pennaneot  toierantjes  for  3 

residues  of  the  active  ingredient  in  or  on  n 

stone  fruits  have  been  established  ^40  h 

CFR  l«0.224i.  <Cvnthia  Giles-Parker,  a 

PM-22,  Rna.  229.  CM  #2.  (703-305-  e 

5540))  d 

62719-EUP-27.  Issuance.  DowElanco.  o 

9002  Purdue  Rd^  Indianapolis,  IN  p 

46268-1189.  This  experimental  use  N 

permit  allows  the  use  of  112.76  pounds  T 

of  the  bertiicixle  N-{2,6-difkiorcphenyl)-  u 

5-methyl-l,2,4-triazole-11.5a]-        .  i 

pyrimidine-2-sulfc)nainide,  303.13*  t( 

pounds  of  the  herbicide  3,6-dichloro-2-  ii 

pyridinecarboxylic  acid,  and  606^5  e: 

pounds  of  the  herbicide  2,4-  2 
dichlorof>benoxyacetic  acid  on  a  total  of 

4,850  acres  of  field  cam  to  evaluate  the  P 

control  of  various  broadleaf  weeds.  The  T 

program  is  authorized  in  the  States  of  e: 

Alabama,  Arkansas,  Connecticut.  o 

Delaware,  Geocgia,  Illinois,  Indiana.  oi 

Iowa,  Kansas,  Kentucky,  Louisiana,  h 

Maine.  Maryland,  Michigan,  Minnesota,  is 

Mississippi,  Missouri,  Nebraska,  New  cl 

Jersey.  New  York,  North  Carolina,  North  oi 

Dakota.  Ohio,  Oklahoma,  Pennsylvania,  c( 

South  Carolina,  South  Dakota,  ai 

Tennessee,  Texas,  Vermont,  Virginia.  C 

and  Wisconsin.  The  experimental  use  W. 

permit  is -effective  from  April  28.  1994  Si 

to  December  31, 1995.  Temporary  e) 

tolerances  for  residues  of  the  active  fr 

ingredients  in  or  on  com  have  been  (F 

established.  (Joanne  Miller,  PM  23,  Rm.  (7 
237.  CM  #2.  (703-305-7830)) 

524-EUP-60.  Issuance.  Monsanto  H 

Company,  The  Agricultural  Group, .  W 

Suite  1100,  700  14th  St..  NW.,  e> 

Washington,  DC  20005.  This  of 

experimental  use  permit  allows  the  use  (2 

of  8,172  poimdsof  the  hybridizing  agent  li 

2-(4-chloropheny})-3-ethyl-2,5-dih>'dro-  6C 

5-oxo-4-p\'ridaz:necarbcxyHc  acid,  ev 

potassium  sah  on  1 ,4&5  acres  cf  wheat  w 

to  screen  a  wide  variety  cf  genr.plasm  of 

as  possible  parental  varieties,  determine  de 

the  effects  of  environment  on  efficacy ,  ch 

and  to  develop  spplicatior.  techniques  au 

for  large-scale  field  use.  T\te  program  is  Al 

authorized  only  is.  the  £*ates  of  Cc 

/Arkansas.  Colorado,  Illinois,  Indiana,  111 

Kansas,  Michigan,  Minnesota,  Montana.  M: 

North  Dakota,  Ohio,  Oregon,  and  Texas  Ca 

The  experimental  use  permit  is  effective  So 

from  March  4, 1994  to  March  4. 1995.  Wi 

Temporary  tolerances  for  residues  of  the  W 

active  ingredient  in  or  on  wheat  {forage,  is  < 

grain,  and  straw)  have  been  established.  Nc 

(Cynthia  Giles-Parker.  PM-22 .  Rm.  229 .  tol 

CM  #2,  (703-305-5540))  inj 
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thinning  of  stone  frii^s.  The  pa<ogram  is 
authorized  only  in  the  States  of 
Califomn.Gaoirgia,  Illinois,  Indiana, 
Michigan,  New  Jersey,  Ohio,  Oregon, 
Pennsyivania,  South  Carolina,  Virginia, 
Washington,  and  West  Virginia.  The 
experimental  use  permit  is  effective 
from  February  25,  1994  to  September 
30. 1994.  Penaaneat  tolerances  for 
residues  of  the  active  ingredient  in  or  on 
stone  fruits  have  been  established  {40 
CFR  130.224J.  {Cynthia  Giles-Parker, 
PM-22,  Rm.  229.' CM  #2.  (703-305- 
5540)) 

62719-EUP-27.  Issuance.  DowElanco. 
9002  Purdue  Rd^  ladianapoUs,  IN 
46268-1189.  This  experimental  use 
permit  allows  the  use  of  1 12.76  pounds 
of  the  bertiicixle  N-{2.6-di£liiorophenyl)- 
5-methyl-l,2,4-triazole-1 1 ,5a]- 
pyrimidine-2-sulfc)naniide,  303.13 
pounds  of  the  herbicide  3,6-dichloro-2- 
pyridinecarboxylic  acid,  and  606.25 
pounds  of  the  herbicide  2,4- 
dichlorophenoxyacetic  acid  on  a  total  of 
4,850  acres  of  field  com  to  evaluate  the 
control  of  various  broadleaf  weeds.  The 
program  is  authorized  in  the  States  of 
Alabama.  Arkansas,  Connecticut. 
Delaware,  Geoi-gia,  Illinois,  Indiana. 
Iowa.  Kansas.  Kentucky,  Louisiana, 
Maine,  Maryland,  Michigan,  Minnesota. 
Mississippi,  Missouri.  Nebraska,  New 
Jersey.  New  York,  North  Carolina.  North 
EUakota.  Ohio,  Oklahoma,  Pennsylvania. 
South  Carolina,  South  Dakota, 
Tennessee.  Texas.  Vermont,  Virginia, 
and  Wisconsin.  The  experimental  use 
permit  is  effective  from  April  28. 1994 
to  December  31, 1995.  Temporary 
tolerances  for  residues  of  the  active 
ingredients  in  or  on  com  have  been 
established.  (Joanne  Miller,  PM  23,  Rm. 
237.  CM  #2.  (703-305-7830)) 

524-EUP-60.  Issuance.  Monsanto 
Company.  The  Agricultural  Group. 
Suite  1100.  700  14th  St..  NW.. 
Washington.  DC  2O005.  This 
experimental  use  permit  allows  the  use 
of  8.172  pounds  of  the  hybridizing  agent 
2-(4-chlorophenyi)-3-e»hyl-2.5-dih>'dro- 
5-oxo-4-p\'ridaz;necarbc>rvHc  acid, 
potassium  salt  on  1,495  acres  cf  wheat 
to  screen  a  wide  variety  of  germplasm 
as  possible  parental  varieties,  determine 
the  effects  of  env-ironmeat  on  efficacy, 
and  to  develop  spplication  techniques 
for  large-scale  field  use.  T\te  program  is 
authorized  only  is.  the  States  of 
Arkansas,  Colorado,  Illinois.  Indiana, 
Kansas.  Michigan,  Minnesota.  Montana. 
North  Dakota,  Ohio.  Oregon,  and  Te.xas. 
The  experimental  use  pemiit  is  effective 
from  March  4. 1994  to  March  4. 1995. 
Temporary  tolerances  for  residues  of  the 
active  ingredient  in  or  on  wheat  (forage, 
grain,  and  straw)  have  been  established. 
(Cynthia  Giles-Parker.  PM-22.  Rm.  229, 
CM  #2.  (703-305-5540)) 


264-EUP-91.  fesuanoe.  Rhone- 
Poulenc  AG  Company,  P.O.  Box  12014. 
Research  Triangle  Park,  NC  27709.  This 
experimental  use  permit  allows  the  use 
of  2,992  pounds  {1,496  pounds  each 
year)  of  die  fungicide  aluminum  tris  (O- 
ethyl  phosphonate)  and  1,496  pounds 
(748  pounds  each  year)  of  the  fungicide 
3(3 ,5-dichiorophenyi)-N-{l- 
methy  lethy  l}-2 ,4-dioxo-l- 
imidazolidinecarboxamide  on  7.480 
acres  (3,740  acres  each  year)  of  cotton  to 
evaluate  the  control  of  various  cotton 
diseases.  The  program  is  authorized 
only  in  the  Stales  of  Alabama,  Arkansas, 
Florida,  Georgia,  Louisiana,  Mississippi, 
Missouri.  North  Carolina.  Tennessee. 
Texas,  and  Virginia.  The  experimental 
use  permit  is  effective  from  November  9, 
1993  to  November  1.  1995.  Temporar>' 
tolerances  for  residues  of  the  active 
ingredients  in  or  on  cotton  have  been 
est^lished.  (Cyntiiia  GUes-Parker,  PM- 
22,  Rm.  229.  CM  #2.  (703-305-5540)) 

264-EUP-92.  Issuance.  Rhone- 
Poulenc.  P.O.  Box  12014.  Research 
Triangle  Park,  NC  27709.  This 
experimental  use  permit  allows  the  use 
of  198.00  pounds  of  tbe  hertncides 
octanoic  acid  ester  of  bromox\'nil, 
heptanoic  acid  ester  of  broraoxynil,  and 
isooctyl  ester  of  2-methyJ- 
chlorophenoxyacetic  acid  on  792  acres 
of  wheat  to  evaluate  the  control  of 
certain  broadleaf  weeds.  The  program  is 
authorized  only  in  the  States  of 
Colorado.  Idaho.  Kansas,  Minnesota, 
Montana,  Nebraska.  North  Dakota. 
South  Dakota,  and  Washington.  The 
experimental  use  permit  is  effective 
from  May  4,  1994  to  Mav  4,  1995. 
(Robert  Tavlor.  PM  25.  Rm.  243,  CM  #2. 
(703-305-6800)) 

707-EUP-J21.  Renewal.  Rohm  and 
Haas  Company,  Independence  Mall 
West.  Philadelphia.  PA  19105.  This 
experimental  use  permit  allows  the  use 
of  453.5  pounds  of  the  fungicide  alpha- 
(2-(4-chlorophenyl)ethyl]-alpha-phenyl- 
lH-l,2,4-triazole-l-propanenitrile  on 
605  acres  (each  year)  of  stone  fmits  to 
evaluate  product  performance,  to 
conduct  residue  studies,  to  define 
optimum  use  rates,  and  to  define  and 
demonstrate  product  performance 
characteristics.  The  program  is 
authorized  only  in  the  States  of 
Alabama,  Arkansas.  California. 
Colorado,  Delaware.  Georgia.  Idaho. 
Illinois,  Louisiana.  Maryland.  Michigan. 
Missouri.  Montana,  New  Jersey.  Nordi 
Carolina.  Ohio,  Oregon.  Pennsylvania, 
South  Carolina,  Texas.  Utah,  Virginia. 
Washington.  West  Virginia,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  November  22.  1993  to 
November  7. 1995.  Temporary 
tolerances  for  residues  of  the  active 
ingredient  in  or  on  stone  fruits  have 


been  established.  (Cynthia  Giles-Parker. 
PM-22.  Rm.  229.  CM  #2.  {703-305- 
5540)) 

707-EUP-125.  Extension.  Rohm  and 
Haas  Company.  Independence  Mall 
West.  Philadelphia.  PA  19105.  This 
experimental  use  permit  allows  the  use 
of  200  pounds  of  the  fungicide  alpha-l2- 
(4-chlorophenyl)ethyl]-alpha-phenyl- 
lH-1 .2.4-tria2ole-l-propanenitrile  on 
200  acres  of  pecans  to  evaluate  product 
performance  and  to  define  optimum  use 
rates.  The  program  is  authorized  only  in 
the  States  of  Alabama.  Georgia. 
Louisiana.  Mississippi.  Oklahoma,  and 
Texas.  The  experimental  use  permit  is 
effective  from  December  20. 1993  to 
January  4. 1995.  A  temporary  tolerance 
for  residues  of  the  active  ingredient  in 
or  on  pecans  has  been  established. 
(Cynthia  Giles-Parker.  PM-22.  Rm.  229, 
CM  #2.  (703-305-5540)) 

612-EUP-l.  Renewal.  Unocal 
Agri  products,  c/o  Delta  Analytical 
Corp..  7910  Woodmont  Ave.,  Suite  100, 
Bethesda,  MD  20814.  This  experimeiUal 
use  permit  allows  the  use  of  1.057,400 
pounds  (528.700  pounds  each  year)  of 
the  nematicide  and  fungicide  sodium 
tetrathiocarbonate  on  3.700  acres  (1.850 
acres  each  year)  of  almonds,  apricots, 
grapefruit,  oranges,  peaches,  plums, 
prunes,  and  tomatoes  to  evaluate  the 
control  of  various  nematodes,  oak  root 
fungus,  and  phytophthora  root  rot.  The 
program  is  authorized  only  in  the  States 
of  Arizona.  California.  Florida,  and 
Texas.  The  experimental  use  permit  is 
effective  from  Febmary  28,  1994  to 
December  15. 1995.  Temporary 
tolerances  for  residues  of  the  active 
ingredient  in  or  on  almonds,  apricots, 
peaches,  plumfe-pmnes,  and  tomatoes 
have  been  e^fl«iished.  Permanent 
tolerances  for  residues  of  the  active 
ingredient  in  or  on  grapefmit  and 
oranges  have  been  established  (40  CFR 
180.467).  (Cynthia  Giles-Parker.  PM-22. 
Rm.  229.  CM  #2.  (703-305-5540}) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
shoald  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  mav 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S  C.  136 
List  of  Subjects 

■  Environmental  protection. 
Experimental  use  permits. 
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Dated:  )une  22, 19dt 
Stephen  L.  Johnson, 

Director,  Registration 
Pesticide  Programs. 

IFR  Doc.  94-16981  Fi 
BItUNGCOOe  «S«0-60-F 
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IPP  4G3927rr665;  FR  .  4897-6] 

Fenoxaprop-ethyl;  Extension  of  a 
Temporary  Tolerarice 

AGENCY:  Environm^tal  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  has  i  (xtended  a 
temporary  toleranc*  for  the  combined 
residues  of  the  herb  cide  fenoxaprop- 
ethyl  and  its  metab<  lites  in  or  on  the 
raw  agricultural  coi  I'modity  barley, 
grain  at  0.05  part  p€  r  million  (ppm). 
DATES:  This  temper  iry  tolerance  expires 
May  13. 1995. 
FOR  FURTHER  INFORK/iATlON  CONTACT:  By 
mail:  Joanne  Miller  J  Product  Manager 
(PM)  23,  Registlatio  a  Division  (7505C), 
Office  of  Pesticide  F  rograms, 
Envirorunental  Protjction  Agency,  401 
M  St.,  SW.,  Washini  ;ton,  DC  20460. 
Office  location  and  elephone  number: 
Rm.  237,  CM#2, 192 1.  Jefferson  Davis 
Highway.  Arlington ,  VA,  (703)  305- 
7830. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  undir  (PP)  1G3927, 
which  was  publishe  d  in  the  Federal 
Register  of  May  19,  1993  (58  FR  29217), 
announcing  the  establishment  of  a 
temporary  tolerance  for  the  combined 
residues  of  the  herb  cide  fenoxaprop- 
ethyl  ((±)-ethyl  2-[4[{6-chloro-2- 
benzoxazolyl)oxy]p  lenoxy]  propanoate 
and  its  metabolites  l-[4-[(6-chloro-2- 
benzoxazolyl)oxy]p  lenoxy]  propanoic 
acid  and  6-chloro-2  3- 
dihydrobenzoxazol-  2-one  in  or  on  the 
raw  agricultural  cor  imodity  barley, 
grain  at  0.05  part  pe  r  million  (ppm). 
This  tolerance  is  iss  led  under  pesticide 
petition  (PP)  4G392  ^  Hoechst  Celanese 
Corporation,  Little  I  alls  Center  One, 
2711  Centerville  Rd  ,  Wilmington,  DE 
19808,  submitted  b<  th  petitions. 

This  temporary  tc  lerance  has  been 
extended  to  permit  he  continued 
n^arketing  of  the  rav  r  agricultural 
commodity  named  i  bove  when  treated 
in  accordance  with  he  provisions  of 
experimental  use  permit  8340-EUP-13, 
which  is  being  extended  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (Fl  HA)  as  amended 
(Pub.  L.  95-396,  92  stat.  819;  7  U.S.C. 
136). 

The  scientific  dati  reported  and  other 
relevant  material  w<  re  evaluated,  and  it 
was  determined  tha  the  extension  of 


this  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  extended  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Hoechst  Celanese  Corp.,  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  May  13. 1995. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 

List  of  Subjects 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  30. 1994. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  94-16862  Filed  7-12-94;  8:45  ami 

BILUNG  COOE  SS60-S0-F 


(OPP-240105;  FRL-4S66-2] 

State  Registrations  of  Pesticides 

AGENCY:  Environmental  Protectioh 
Agency  (EPA). 

ACTION:  Notice.      " 

SUMMARY:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
from  28  States  and  Puerto  Rico.  A 
registration  issued  under  this  section  of 
FIFRA  shall  not  be  effective  for  more 
than  90  days  if  the  Administrator 
disapproves  the  registration  or  finds  it 
to  be  invalid  within  that  period.  If  the 
Administrator  disapproves  a  registration 
or  finds  it  to  be  invalid  after  90  days,  a 
notice  giving  that  information  will  be 
published  in  the  Federal  Register. 

DATES:  The  last  entry  for  each  item  is  the 
date  the  State  registration  of  that 
product  became  effective. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daria  Mills,  Program  Management  and 
Support  Division,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  216,  CM  #2, 1921  Jefferson 
Davis  Hwry.,  Arlington,  VA  22202,  (703)- 
305-7406. 

SUPPLEMENTARY  INFORMATION:  This 
notice  only  lists  the  section  24(c) 
applications  submitted  to  the  Agency. 
The  Agency  has  90  days  to  approve  or 
disapprove  each  application  listed  in 
this  notice.  Applications  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EPA  in  December  of  1993 
through  March  of  1994.  Receipts-of- 
State  registrations  will  be  published 
periodically.  Of  the  following 
registrations,  nine  involve  a  changed- 
use  pattern  (CUP).  The  term  "changed 
use  pattern"  is  defined  in  40  CFR 
162.3(k)  as  a  significant  change  from  a 
use  pattern  approved  in  cbimection 
with  the  registration  of  a  pesticide 
product.  Examples  of  significant 
changes  include,  but  are  not  limited  to. 
changes  from  a  nonfood  to  food  use, 
outdoor  to  indoor  use,  ground  to  aerial 
appHcation,  terrestrial  to  aquatic  use. 
and  nondomestic  to  domestic  use. 

Alabama 

1 .  EPA  SLN  No.  AL  94  000 J.  Valent 
U.S.A.  Corp.  Registration  is  for 
Acephate  to  be  used  on  peanut  seed 
treatment  to  control  thrips.  March  8, 
1994. 


Arizona 

2.  EPA  SLN  No.  AZ  93  001 7.  FMC 
Corp.  Registration  is  for  Bifenthrin  to  be 
used  on  potting  media  to  control 
imported  fire  ant.  December  6, 1993. 

3.  EPA  SLN  No.  AZ  93  0018.  FMC 
Corp.  Registration  is  for  Bifenthrin  to  be 
used  on  potting  media  to  control 
imported  fire  ant.  December  6, 1993. 

4.  EPA  SLN  No.  AZ  93  0019.  Rohm  & 
Haas  Co.  Registration  is  for  Oxyfluorfen 
to  be  used  on  noncrop  rights-of-way  to 
control  weeds.  January  3, 1994. 

5.  EPA  SLN  No.  AZ  94  0001.  Cowan. 
Co.  Registration  is  for  Bensulide  to  be 
used  on  onions  grown  for  seed  to 
control  weeds.  February  8, 1994.  (CUP) 

6.  EPA  SLN  No.  AZ  94  0002.  Valent 
U.S.A.  Corp.  Registration  is  for 
Acephate  to  be  used  on  peppers  to 
control  thrips.  February  3, 1994. 

Arkansas 

7.  EPA  SLN  No.  AR  94  0001.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  bamyardgrass,  jimglerice,  and 
redstem.  December  1, 1993. 

8.  EPA  SLN  No.  AR  94  0002.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  annual  grasses  tmd  aquatic 
weeds.  December  1, 1993. 

9.  EPA  SLN  No.  AR  94  0003.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  annual  grasses  and  aquatic 
weeds.  December  1, 1993. 

10.  EPA  SLN  No.  AR  94  0004.  FMC 
Corp.  Registration  is  for  Permethrin  to 
be  used  on  conifer  nurseries  to  control 
regeneration  weevil.  December  1, 1993. 

11.  EPA  SLN  No.  AR  94  0005. 
DowElanco.  Registration  is  for 
Chlorpyrifos  to  be  used  on  cotton  to 
control  plantbugs  and  fleahoppers. 
January  1, 1994. 

California 

12.  EPA  SLN  No.  CA  93  0022. 
CaUfomia  Dept.  of  Food  and 
Agriculture.  Registration  is  for 
Chlorophacinone  to  be  used  on 
artichokes  to  control  meadow  voles. 
January  3, 1994. 

13.  EPA  SLN  No.  CA  93  0023.  Cowan 
Co.  Registration  is  for  Botran  75W  to  be 
used  on  feimel  (sweet  anise)  to  control 
white  mold.  January  1, 1994. 

14.  EPA  SLN  No.  CA  94  0001. 
DowElanco.  Registration  is  for 
Chlorpyrifos  to  be  used  on  brassica 
(cole)  to  control  aphids  and  worms. 
January  4, 1994. 

15.  EPA  SLN  No.  CA  94  0002.  Cowan 
Co.  Registration  is  for  Trifluralin  to  be 
used  on  clover  grown  for  seed  to  control 
weeds.  January  1, 1994. 
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Arizona 

2.  EPA  SLN  No.  AZ  93  001 7.  FMC 
Corp.  Registration  is  for  Bifenthrin  to  be 
used  on  potting  media  to  control 
imported  fire  ant.  December  6, 1993. 

3.  EPA  SLN  No.  AZ  93  0018.  FMC 
Corp.  Registration  is  for  Bifenthrin  to  be 
used  on  potting  media  to  control 
imported  fire  ant.  December  6, 1993. 

4.  EPA  SLN  No.  AZ  93  0019.  Rohm  & 
Haes  Co.  Registration  is  for  Oxyfluorfen 
to  be  used  on  noncrop  rights-of-way  to 
control  weeds.  January  3, 1994. 

5.  EPA  SLN  No.  AZ  94  0001.  Cowan. 
Co.  Registration  is  for  BensuUde  to  be 
used  on  onions  grown  for  seed  to 
control  weeds.  February  8, 1994.  (CUP) 

6.  EPA  SLN  No.  AZ  94  0002.  Valent 
U.S.A.  Corp.  Registration  is  for 
Acephate  to  be  used  on  pepp)ers  to 
control  thrips.  February  3, 1994. 

Arkansas 

7.  EPA  SLN  No.  AR  94  0001.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  bamyardgrass,  junglerice,  and 
redstem.  December  1, 1993. 

8.  EPA  SLN  No.  AR  94  0002.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  annual  grasses  and  aquatic 
weeds.  December  1, 1993. 

9.  EPA  SLN  No.  AR  94  0003.  Valent 
U.S.A.  Corp.  Registration  is  for 
Thiobencarb  to  be  used  on  rice  to 
control  annual  grasses  and  aquatic 
weeds.  December  1, 1993. 

10.  EPA  SLN  No.  AR  94  0004.  FMC 
Corp.  Registration  is  for  Permethrin  to 
be  used  on  conifer  nurseries  to  control 
regeneration  weevil.  December  1, 1993. 

11.  EPA  SLN  No.  AR  94  0005. 
DowElanco.  Registration  is  for 
Chlorpyrifos  to  be  used  on  cotton  to 
control  plantbugs  and  fleahoppers. 
January  1, 1994. 

California 

12.  EPA  SLN  No.  CA  93  0022. 
CaUfomia  Dept.  of  Food  and 
Agriculture.  R^stration  is  for 
Chlorophacinone  to  be  used  on 
artichokes  to  control  meadow  voles. 
January  3, 1994. 

13.  EPA  SLN  No.  CA  93  0023.  Cowan 
Co.  Registration  is  for  Botran  75W  to  be 
used  on  fennel  (sweet  anise)  to  control 
white  mold.  January  1,  1994. 

14.  EPA  SLN  No.  CA  94  0001. 
DowElanco.  Registration  is  for 
Chlorpyrifos  to  be  used  on  brassica 
(cole)  to  control  aphids  and  worms. 
January  4, 1994. 

15.  EPA  SLN  No.  CA  94  0002.  Cowan 
Co.  Registration  is  for  Trifluralin  to  be 
used  on  clover  grown  for  seed  to  ccntrol 
weeds.  January  1, 1994. 


16.  EPA  SLN  No.  CA  94  0003.  Cowan 
Co.  Registration  is  for  Trifluralin  to  be 
used  on  bermuda  grass  to  control  annual 
grasses  and  broadleaf  weeds.  February 
5, 1994. 

17.  EPA  SLN  No.  CA  94  0004. 
Uniroyal  Chemical  Co.,  Inc.  Registration 
is  for  Diflubenzuron  to  be  used  on 
walnuts  to  control  codling  moths. 
January  5, 1994. 

18.  EPA  SLN  No.  CA  94  0005.  FMC 
Corp.  Registration  is  for  Carbofuran  to 
be  used  on  grapevines  to  control  grape 
phyloxera.  February  9, 1994. 

19.  EPA  SLN  No.  CA  94  0008. 
Uniroyal  Chemical  Co.,  Inc.  Registration 
is  for  Propargite  to  be  used  on  roses  to 
control  spider  mites.  March  8, 1994. 

Delaware 

20.  EPA  SLN  No.  DE  93  0004. 
DowElanco.  Registration  is  for 
Chorpyrifos  to  be  used  on  sweet  com  to 
control  armyworms  and  com  earwonn 
larvae.  January  4,  1994. 

Florida 

21.  EPA  SLN  No.  FL  94  0001.  Florida 
Tropical  Fish  Farms  Association. 
Registration  is  for  Bayluscide  to  be  used 
on  fresh-water  ponds  to  control  fresh- 
water snails.  Febmary  7, 1994. 

Georgia 

22.  EPA  SLN  No.  GA  93  0008. 
American  Liquid  FertiUzer  Co.,  Inc. 
Registration  is  for  Permethrin  to  be  used 
on  conifer  niuseries  to  control 
regeneration  weevils.  December  8, 1993. 

23.  EPA  SLN  No.  GA  94  0001.  Valent 
U.S.A.  Corp.  Registration  is  for 
Acephate  to  be  used  on  peanuts  to 
control  thrips.  Febmary  1, 1994. 

24.  EPA  SLN  No.  GA  94  0002.  FMC 
Corp.  Registration  is  for  Bifenthrin  to  be 
used  on  turfgrass  to  control  insects. 
Febmary  5.  1994. 

25.  EPA  SLN  No.  GA  94  0003.  FMC 
Corp.  Registration  is  for  Bifenthrin  to  be 
used  on  turfgraass  to  control  insects. 
Febmary  5, 1994. 

26.  EPA  SLN  No.  GA  94  0004.  Rohm 
&  Haas  Co.  Registration  is  for  Mancozeb 
to  be  used  on  tobacco  to  control  blue 
mold  and  damping-off.  February  8, 
1994. 

27.  EPA  SLN  No.  GA  94  0005  Unocal 
Petroleum  Products,  Chemicals  Div. 
Registration  is  for  Wilthin  to  be  used  on 
peaches  to  control  blooms.  March  1, 
1994. 

28.  EPA  SLN  No.  GA  94  0006.  Zeneca. 
Inc.  Registration  is  for  Gramoxone  Extra 
Herbicide  to  be  used  on  cotton  to 
control  weeds.  March  4, 1994. 

Idaho 

29.  EPA  SLN  No.  ID  93  0005.  U.  S. 
Dept.  of  Agriculture.  Registration  is  for 


Zinc  Phosphide  to  be  used  on  wheat  to 
control  field  mice.  Febmary  4, 1994. 

30.  EPA  SLN  No.  ID  93  0010.  Hoechst- 
Roussel  Agri-Vet  Co.  Registration  is  for 
Tralomethrin  to  be  used  on  alfalfa 
grown  for  seed  to  control  insects. 
Febmary  4, 1994. 

31.  EPA  SLN  No.  ID  93  0011.  Setre 
Chemical  Co.  Registration  is  for 
Dimethoate  to  be  used  on  lentils  to 
control  aphids.  Febmary  4, 1994.  (CUP) 

Kentucky 

32.  EPA  SLN  No.  KY  93  0002.  FMC 
Corp.  Registration  is  for  Clomazone  to 
be  used  on  winter  squash  to  control 
grasses  and  broadleaf  weeds.  March  5, 
1994. 

33.  EPA  SLN  No.  KY  94  0001.  FMC 
Corp.  Registration  is  for  Ferbam  to  be 
used  on  tobacco  seedlings  to  control 
tobacco  blue  mold.  Febmary  8, 1994. 

34.  EPA  SLN  No.  KY  94  0002.  Rohm 
&  Haas  Co.  Registration  is  for  Mancozeb 
to  be  used  on  tobacco  seedUngs  to 
control  tobacco  plant  bed  disease. 
March  9. 1994. 

Louisiana 

35.  EPA  SLN  No.  LA  93  0022.  PBI 
Gordon  Corp.  Registration  is  for  Hi-Dep 
Broadleaf  to  be  used  on  preplant  rice  to 
control  annual  and  perennial  weeds. 
December  1, 1993. 

36.  EPA  SLN  No.  LA  93  0026. 
Monsanto  Agricultural  Co.  Registration 
is  for  Roundup  D-Pak  Herbicide  to  be 
used  on  sugarcane  to  control  weeds. 
January  1, 1994. 

Maine 

37.  EPA  SLN  No.  ME  94  0001.  Pro 
Serve,  Inc.  Registration  is  for 
Hexazinone  to  be  used  on  nonbearing 
blueberry  to  control  annual  grasses. 
Febmary  4, 1994.  (CUP) 

38.  EPA  SLN  No.  ME  94  0002.  Rohm 
&  Haas  Co.  Registration  is  for  Mancozeb 
to  be  used  on  potatoes  to  control  late 
blight.  Febmary  5, 1994. 

39.  EPA  SLN  No.  ME  94  0003.  Rohm 
&  Haas  Co.  Registration  is  for  Mancozeb 
to  be  used  on  potatoes  to  control  late 
blight.  Febmary  5,  1994. 

40.  EPA  SLN  No.  ME  94  0004.  FMC 
Corp.  Registration  is  for  Clomazone  to 
be  used  on  winter  squash  to  control 
grasses  and  broadleaves.  March  1,  1994. 

Michigan 

41.  EPA  SLN  No.  MI  94  0001. 
DowElanco.  Registration  is  for 
Chlorpyrifos  to  be  used  on  grapes  to 
control  climbing  cutworms.  Febmary  3, 
1994. 

42.  EPA  SLN  No.  MI  94  0002. 
DowElanco.  Registration  is  for 
Chlorpyrifos  to  be  used  on  onions  (dry 
bulb)  to  control  onion  maggot.  Febmary 
3, 1994. 
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43  EPA  SLM  No  Ml  94  0003.  Rohm 
&  Haas  Co.  Registra|tioo  is  for  Procamide 
to  be  used  on  rfaub^  to  control  weeds. 
March  9,  1994. 

Minnesota 


used  I 


A4.  EPA  SLN  No 
&  Haas  Co.  Registrati 
Oxyfluorfen  to  be 
to  control  weeds,  \1arch 

45.  EPA  SLN  No. 
Nortech  Forest  Products 
Registration  is  for 
to  be  used  on  shrufak 
control  deer.  Marcli 

46.  EPA  SLN  No. 
Flo  Co.  Registration 
be  used  on  wild  rio ! 
worm.  March  9,  19*  4 


M/V  94  0001.  Rohm 
ion  is  Cor 

on  windbreaks 
4. 1994 
MN  94  0002. 
Inc. 
E)enatoniuni  Benzoate 
and  conifers  to 
9. 1994. 

^fN  94  0003.  Micio- 
is  for  Malatbion  to  ~ 
to  control  wild  rice 


uied 


Mississippi 

47.  EP.A  SLN  No 
&  Haas  Co.  Registra^ 
Oxyfluorfen  to  be 
preplant  to  control 
1994. 

4B.  EPA  SLN  No. 
Albaugh,  Inc.  Regis^tion 
Amine  4  to  be  used 
to  control  weeds.  February 


MS  94  000-1  Rohm 
ion  is  for 

on  fellow  beds 
veeds.  February  5, 


Missouri 


49.  EPA  SLN  No 
VViibur-Ellis  Co. 
Chlorothalanil  to 
deciduous,  bare  foo 
nursery  stock  to 
1, 1993. 


50.  EPA  SLN  No. 
DowElanco.  Registr^ti 
Chlorpyrifos  to  be 
control  cutworms. 


Montana 


51.  EPA  SLN  No.  m-  93  0008. 
Gustafson,  Inc.  Regi  rtration  is  far  Tops 
MZ  to  be  used  on  p<  tato  seed  pieces  to 
control  fusarium.  EK  ceraber  8. 1993. 


52.  EPA  SL\  No 
Pont  De  Nemours  & 


US  94  0002. 

is  for  2.4-D 
on  rice  in  late  tillery 
3,  1994. 


iiO  93  Qooa. 
Rej  istration  is  for 
bqused  on  assorted 

ornamental 
control  fungi.  January 


HO  94  0001. 
ion  is  for 

on  grapes  to 
rruary  1.  1994. 


used 


m"  94  0001.  E.  I.  Du 
Co.,  Inc. 


Registration  is  for  H  ixazinone  to  be 
used  on  forage  alfaln  to  control  weeds. 
March  1, 1994. 

New  Jersey 

53.  EPA  SLN  No.  kj  94  0001. 
Gustafson,  Inc.  Regi  itrafion  is  for 
Carboxin  to  be  used 
control  onion  smut. 

54.  EPA  SLN  No.  lij  94  0002.  Miles, 
Inc.  Registration  is  fihr  Guthion  to  be 
used  on  parsley  to  control  carrot  weevil 
March  1, 1994. 

55.  EPA  SLN  No.  i/7  94  0003.  Mites, 
Inc.  Registration  is  fbr  Guthion  to  be 
used  on  parsley  to  c^ntroi  carrot  weeviL 
March  1,1994. 


on  oniaa  seed  to 
February  8, 1994. 


New  York 

56.  EPA  SLN  No.  NY  94  0001.  E  L  IXi 
Font  Ete  Nemours  &  Co..  Inc. 
Registration  is  for  Nicosulfuron  to  be 
used  on  field  corn  to  control  weeds. 
February  3, 1994. 

North  Caretina 

57.  EPA  SLN  No.  NC940001.  Rohm  & 
Haeis  Co.  Registration  is  for  Mancozeb  to 
be  used  on  tobacco  seedlings  to  control 
tobacco  plant  bed  disease.  March  9. 
1994. 

Oregon 

58.  EPA  SLN  No,  OH  93  0Q07.  Ciba- 
Geigy  Corp.  Registration  is  for 
Methidathion  to  be  used  on  alfalfa  to 
control  insects.  December  6, 1993. 

59.  EPA  SLN  No.  OR  93  0008. 
Gustafson,  Inc.  Registration  is  for 
Thiabendazole  to  be  used  c;n  chickpeas 
to  control  ascochyta  blight.  December  9, 
1993. 

60.  EPA  SLN  No.  OR  93  0009.  Zeneca, 
Inc.  Registration  is  for  Paraquat 
Dichloride  to  be  used  on  hops  to  control 
weeds  and  f<a  cheniical  pruuing. 
December  1, 1993. 

61.  EPA  SLSNo.  OR  93  0010.  Zeneca, 
Inc.  Registration  is  for  Captan  to  be  used 
on  raspberries  and  blackberries  to 
control  anthracnose  and  botryti. 
December  3. 1993.2 

62.  EPA  SLN  No.  OR  93  001 1.  Zeneca. 
Inc.  Registration  is  for  Captan  to  be  used 
on  raspberries  and  blackberrias  to 
control  anthracnose  and  botryti. 
Decembers.  1993. 

63.  EPA  SLN  No.  OR  93  0012.  Miles. 
Inc.  Registration  is  for  TriadlmefaD  to  be 
used  on  poplar  trees  to  control  leaf  rust. 
December  1, 1993. 

64.  EPA  SLN  No.  OR  93  0013.  Round 
Butte  Seed  Growers,  Inc.  Registration  is 
for  Orthene  to  be  used  on  seed  carrots 
to  control  lygus  bugs.  December  7,  1993. 

65.  EPA  SLN  No.  OH  93  0014.  Central 
Oregon  Seed,  hic.  Registration  is  for 
Orthene  75S  to  be  used  on  seed  carrots 
to  control  lygus  bugs.  December  7, 1993. 

66.  EPA  SLS  No.  OR  93  0016.  Isk 
Biotech  Corp.  Registration  is  for  Maneb, 
Copper  Oxychloride  to  be  used  on 
bulbing  ornamentals  to  control  diseases. 
December  8, 1993. 

67.  EPA  SLN  No.  OR  93  0017.  Elf 
Atochem  North  America,  Inc. 
Registration  is  for  Ziram  to  be  used  on 
apples  and  pears  to  control  scab  and 
bulls  eye  rot.  December  1,  1993.  fCUP) 

68.  EPA  SLN  No.  OR9300ia.  Zeneca. 
Inc.  Registration  is  for  Diquat  Dibiomide 
to  be  used  on  potato  plants  for  potato 
plant  desiccation.  December  8, 1993. 

69.  EPA  SLN  No.  OR  93  0019.  Zeneca, 
Lie.  Registration  is  lor  Paraqoat  and 
Diqtiar  to  be  used  on  alfelfe  for 


preharvest  desiccant.  December  8, 1993 
(CUP) 

70.  EPA  SLN  No.  OR  93  0020.  E.  I.  Du 
Pont  De  Nemours  &  Co.,  Inc. 
Registration  is  for  Diuron  to  be  used  on 
fine  fiescue  seeds  to  control  weeds. 
January  3. 1994. 

71.  EPA  SLN  No.  OR  93  0021.  E.  L  Du 
Pont  De  Nemours  &  Co.,  Inc. 
Registration  is  for  Sulfometuron  Methyl 
to  be  used  on  ponderosa  pine  to  control 
weeds.  December  1, 1993. 

72.  EPA  SLN  No.  OR  93  0022.  Oregon 
Meadowfoam  Growers  Association. 
Registration  is  for  Metolachlor  to  be 
used  on  meadowfoam  to  control  w^eeds. 
December  1, 1993. 

73.  EPA  SLN  No.  OR  93  0023.  DrexeJ 
Chemical  Co.  Registration  is  for  Diuron 
to  be  used  on  grass  grown  for  seed  to 
control  weeds.  December  1,  1993. 

74.  EPA  SLN  No.  OR  93  0024. 
Gustafson,  Inc.  Registration  is  for  Tops 
MZ  to  be  used  on  potato  seed  pieces  to 
control  fungal  diseases.  December  1 , 
1993. 

Pennsylvania 

75.  EPA  SLN  No.  PA  94  0001.  FMC 
Corp.  Registration  is  for  Carbofuran  to 
be  used  on  cucurbits  and  melons  to 
control  striped  cucumber  beetle. 
February  8,  1994. 

76.  EPA  SLN  No.  PA  94  0002.  Platte 
Chemical  Co.,  Inc.  Registration  is  for 
Ethalfluralin  to  be  used  on  cucimibers 
and  melons  to  control  broadleaf  weeds 
March  8. 1994. 

Puerto  Rico 

77.  EPA  SLN  No.  PR  93  0004.  Ochoa 
Fertilizer  Co.,  Inc.  Registration  is  for 
Sethoxydim  to  be  used  on  seed  com  U> 
control  weeds.  January  5, 1994. 

South  Carolina 

78.  EPA  SLN  No.  SC  94  0001.  Zeneca, 
hic.  Registration  is  for  Fomesafen  to  be 
used  on  pine  seedling  nursery  to  control 
yellow  nutsedge.  January  1, 1994. 

79.  EPA  SLN  No.  SC  94  0002.  Rohm 
&  Haas  Co.  Registration  is  for 
Oxyfluorfen  to  be  used  on  conifer 
seedbeds  to  control  grassy  and  broadleaf 
weeds.  March  1. 1994. 

80.  FP.4  SLN  No.  SC  94  0003.  Zeiieca*. 
Inc.  Registration  is  for  Diquat  Dibminide 
to  be  used  on  tomato  vines  to  ctMitrol 
sweet  potato  whitefly.  March  7, 1994. 

81.  EPA  SLN  No.  SC  94  0005.  FMC 
Corp.  Registration  is  for  Carbofuran  to 
be  used  on  cucurbits  to  control  striped 
cucumber  beetles.  Klarch  2, 1994. 

Tennessee 

82.  EPA  SLN  No.-  TN  94  0001. 
DowElanco.  Registration  is  for 
Chlorpyrifos  to  be  used  on  grapes  to 
control  grape  root  borer.  January  1, 
1994. 


■v 
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83.  EPA  SLN  No.  TN  94  0002.  Elf 
Atochem  North  America,  Inc. 
Registration  is  for  Aquathol  K  Aquatic  H 
to  be  used  on  aquatic  places  to  control 
weeds.  February  7, 1994. 

84.  EPA  SLN  No.  TN  94  0003.  Zeneca, 
Inc.  Registration  is  for  Paraquat  to  be 
used  on  no-till  cotton  to  control  annual 
grass  and  broadleaf  weeds.  March  4, 
1994. 

85.  EPA  SLN  No.  TN  94  0004.  Rohm 
&  Haas  Co.  Registration  is  for  Mancozeb 
to  be  used  on  tobacco  seedlings  to 
control  tobacco  plant  bed  disease. 
March  8.  1994. 

86.  EPA  SLN  No.  TN  94  0005.  E.  I.  Du 
Pont  De  Nemours  &  Co..  Inc. 
Registration  is  for  Cyanazine  to  be  used 
on  no-till  cotton  to  control  weeds. 
March  4, 1994. 

Texas 

87.  EPA  SLN  No.  TX93W25.  Soil 
Chemicals  Corp.  Registration  is  for 
Methyl  Bromide  to  be  used  as 
commodity  fumigant  to  control  insects. 
December  6. 1993.  (CUP) 

Utah  . 

88.  EPA  SLN  No.  UT  93  0005.  Clarke 
Mosquito  Control  Products  Co.,  Inc. 
Registration  is  for  Chlorpyrifos  to  be 
used  on  noncrop  standing  water  to 
control  mosquito  larvae.  December  8, 
1993. 

Vermont 

89.  EPA  SLN  No.  VT  94  0001.  Platte 
Chemical  Co.,  Inc.  Registration  is  for 
Ethalfluralin  to  be  used  on  wrinter 
pumpkins  and  summer  squash  to 
control  weeds.  March  1. 1994.  ■ 

Washington 

90.  EPA  SLN  No.  WA  93  0025. 
Gustafson,  Inc.  Registration  is  for 
Thiolphanate-methyl  to  be  used  on 
potato  seed  pieces  to  control  fusarium 
and  rhizoctonia.  December  6, 1993. 

91.  EPA  SLN  No.  WA  93  0026.  Rhone- 
Poulenc  Ag  Co.  Registration  is  for 
Iprodione  to  be  used  for  treating  seed 
peas  to  control  ascochyta  blight. 
December  4, 1993. 

92.  EPA  SLN  No.  WA  93  0027.  Rhone- 
Poulenc  Ag  Co.  Registration  is  for 
Iprodione  to  be  used  on  seed  peas  for 
export  to  control  ascochyta  blight. 
December  2, 1993.  - 

93.  EPA  SLN  No.  WA  94  0001.  Rhone- 
Poulenc  Ag  Co.  Registration  is  for 
Iprodione  to  be  used  on  carrot  seed  to 
control  fungi.  January  1, 1994. 

94.  EPA  SLN  No.  WA  94  0002. 
DowElanco.  Registration  is  for 
Chlorpyrifos  to  be  used  on  carrots  to 
control  cutworms,  lygus.  January  6, 
1994. 

95.  EPA  SLN  No.  WA  94  0003. 
DowElanco.  Registration  is  for 
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83.  EPA  SLNNo.  TN  94  0002.  Elf 
Atochem  North  America,  Inc. 
Registration  is  for  Aquathol  K  Aquatic  H 
to  be  used  on  aquatic  places  to  control 
weeds.  February  7, 1994. 

84.  EPA  SLNNo.  TN 94  0003.  Zeneca, 
Inc.  Registration  is  for  Paraquat  to  be 
used  on  no-till  cotton  to  control  annual 
grass  and  broadleaf  weeds.  March  4, 
1994. 

85.  EPA  SLNNo.  TN 94  0004.  Rohm 
&  Haas  Co.  Registration  is  for  Mancozeb 
to  be  used  on  tobacco  seedlings  to 
control  tobacco  plant  bed  disease. 
March  8.  1994. 

86.  EPA  SLN  No.  TN  94  0005.  E.  I.  Du 
Pont  De  Nemours  &  Co..  Inc. 
Registration  is  for  Cyanazine  to  be  used 
on  no-till  cotton  to  control  weeds. 
March  4, 1994. 

Texas 

87.  EPA  SLNNo.  TX 930025.  Soil 
Chemicals  Corp.  Registration  is  for 
Methyl  Bromide  to  be  used  as 
commodity  fumigant  to  control  insects. 
December  6, 1993.  (CUP) 

Utah  . 

88.  EPA  SLNNo.  UT  93  0005.  Clarke 
Mosquito  Control  Products  Co.,  Inc. 
Registration  is  for  Chlorpyrifos  to  be 
used  on  noncrop  standing  water  to 
control  mosquito  larvae.  December  8, 
1993. 

Vermont 

89.  EPA  SLNNo.  VT 94  0001.  Platte 
Chemical  Co.,  Inc.  Registration  is  for 
Ethalfluralin  to  be  used  on  winter 
pumpkins  and  summer  squash  to 
control  weeds.  March  1, 1994. 

Washington 

90.  EPA  SLNNo.  WA  93  0025. 
Gustafson,  Inc.  Registration  is  for 
Thiolphanate-methyl  to  be  used  on 
potato  seed  pieces  to  control  fusarium 
and  rhizoctonia.  December  6, 1993. 

91.  EPA  SLNNo.  WA  93  0026.  Rhone- 
Poulenc  Ag  Co.  Registration  is  for 
Iprodione  to  be  used  for  treating  seed 
peas  to  control  ascochyta  blight. 
December  4, 1993. 

92.  EPA  SLNNo.  WA  93  0027.  Rhone- 
Poulenc  Ag  Co.  Registration  is  for 
Iprodione  to  be  used  on  seed  peas  for 
export  to  control  ascochyta  blight. 
December  2, 1993.  ■ 

93.  EPA  SLNNo.  WA  94  0001.  Rhone- 
Poulenc  Ag  Co.  Registration  is  for 
Iprodione  to  be  used  on  carrot  seed  to 
control  fimgi.  January  1, 1994. 

94.  EPA  SLNNo.  WA  94  0002. 
DowElanco.  Registration  is  for 
Chlorpyrifos  to  be  used  on  carrots  to 
control  cutworms,  lygus.  January  6, 
1994. 

95.  EPA  SLNNo.  WA  94  0003. 
DowElanco.  Registration  is  for 


Chlorpyrifos  to  be  used  on  grapes  to 
control  cutworms.  January  6, 1994. 

96.  EPA  SLNNo.  WA  94  0004. 
DowElanco.  Registration  is  for 
Chlorpyrifos  to  be  used  on  strawberries 
to  control  garden  symphylans.  January 
6, 1994. 

97.  EPA  SLNNo.  WA  94  0005.  Am  vac 
Chemical  Corp.  Registration  is  for 
Metam  426  to  be  used  on  fruit  orchards 
to  control  replant  diseases.  January  1, 
1994. 

98.  EPA  SLNNo.  WA  94  0006.  Rhone- 
Poulenc  Ag  Co.  Registration  is  for 
Iprodione  to  be  used  on  carrot  seed  to 
control  fungi.  February  1, 1994. 

99.  EPA  SLNNo.  WA  94  0007.  U.S. 
Hop  Industry.  Registration  is  for 
Propargite  to  be  used  on  hops  to  control 
two-spotted  spider  mites.  February  8, 
1994.  (CUP) 

100.  EPA  SLNNo.  WA  94  0008.  E.  I. 
Du  Pont  De  Nemours  &  Co.,  Inc. 
Registration  is  for  Mancozeb  to  be  used 
on  pears  to  control  pear  psylla  nymphs. 
February  9, 1994.  (CUP) 

101.  EPA  SLNNo.  WA  94  0009. 
Gowan  Co.  Registration  is  for  Botran 
75W  Fungicide  to  be  used  on  potatoes 
to  control  white  mold.  February  5, 1994. 

102.  EPA  SLNNo.  WA  94  0010. 
Gowan  Co.  Registration  is  for  Bensulide 
to  be  used  on  bulb  onions  to  control 
wafergrass  and  pigweed.  February  5, 
1994. 

103.  EPA  SLNNo.  WA  94  0011. 
Zeneca,  Inc.  Registration  is  for  Fonofos 
to  be  used  on  irish  potatoes  to  control 
wireworms.  February  3,  1994. 

104.  EPA  SLNNo.  WA  94  0012. 
Zeneca,  Inc.  Registration  is  for  Fonofos 
to  be  used  on  asparagus  to  control 
garden  symphylans., February  3.  1994. 

105.  EPA  SLNNo.  WA  94  0013.  ISK 
Biotech  Corp.  Registration  is  for 
Chlorothalonil  to  be  used  on  ornamental 
bulbs  to  control  rot.  March  2.  1994. 
(CUP) 

106.  EPA  SLN  No.  WA  94  001 4.  Rohm 
&  Haas  Co.  Registration  is  for  Mancozeb 
to  be  used  on  pears  to  control  psylla 
nymphs.  Mardi  6, 1994. 

107.  EPA  SLNNo.  WA  94  0015.  E.  I. 
Du  Pont  De  Nemoujs  &  Co.,  Inc. 
Registration  is  for  Metsulfuron  Methyl 
to  be  used  on  winter  wheat  and  barley 
to  control  potential  drifting.  March  9, 
1994. 

108.  EPA  SLNNo.  WA  94  0016.  E.  I. 
Du  Pont  De  Nemours  &  Co.,  Inc. 
Registration  is  for  Diuron  to  be  used  on 
peppermint  to  control  weeds.  March  1, 
1994. 

109.  EPA  SLNNo.  WA  94  0018. 
DowElanco.  Registration  is  for 
Ethalfluralin  to  be  used  on  alfalfa  grown 
for  seed  to  control  nightshade  and 
dodder.  March  8, 1994. 


110.  EPA  SLNNo.  WA  94  0021. 
Rhone-Poulenc  Ag  Co.  Registration  is 
for  Carbaryl  to  be  used  on  apples  to 
control  fniit  thirming.  March  1, 1994. 

Wisconsin 

111.  EPA  SLNNo.  WI 94  0001.  Ciba- 
Geigy  Corp.  Registration  is  for 
Metolachlor  to  be  used  on  cabbage  to 
control  weeds.  December  2, 1993. 

112.  EPA  SLNNo.  WI  94  0002.  ISK 
Biotech  Corp.  Registration  is  for 
Chlorothalonil  to  be  used  on  cranberries 
to  control  fungi.  December  1, 1993. 

List  of  Subjects 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  State  registrations. 

Dated:  June  28,  1994. 

Norman  W.  Chlosta, 

Acting  Director,  Program  Management  and 
Support  Division,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances. 

(FR  Doc.  94-16982  Filed  7-12-94;  8:45  am) 
BILLING  CODE  SSM-«0-F 


[PF-600;  FRL-4871-5] 

Pesticide  Tolerance  Petitions 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
filing  of  pesticide  petitions  and  food/ 
feed  additive  petitions  proposing  the 
establishment  of  tolerances  and/or 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain 
agricultural  commodities.  The  notice 
also  announces  the  withdrawal  of  a 
food/feed  additive  petition  (FAP). 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  ArUngton,  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
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may  be  disclosed  pupUcly  by  EPA 
without  prior  notice.  Ail  written 
comments  wiU  be  avsilebie  fcr  public 
inspection  in  Rm.  24B  at  the  address 
given  above,  from  8 1  .m.  to  4  pjB.. 
Monday  through  Fri<  ay,  excluding 
holidays. 

FOR  FURTHER  INFORM^TIOW  CONTACT:  By 
mail:  Registration  Dirision  (7505C}, 
Attention:  [Product  Manager  (P^^) 
named  in  the  petition),  Environmental 
Protection  Agency,  C  ffice  of  Pesticide 


Programs,  401  M  St., 
IX:  20460.  hi  person. 


named  in  each  petition  at  the  IbUowing 
office  location/telept  one  number: 


Product  Mar>- 
ager 


George 
LaRocca  (PM- 
13). 


Phil  Hutton  (PM- 
18). 

Oenras  Edwaids 
(PM-19). 

Steve  Robtxns 

(Acting  PM- 

21). 
Cynffua  Giles- 

Partier  (PM- 

22). 
Joanne  MNer 

{PM-23). 

Robert  Tayloi 
(PM-25). 


Ofti^e 
teJeohone 


Rm 
#2 


!04,  CM 
703-305- 


611  )0 


Rm. 
#2 


76!  O 


Ria 
#2, 


631  £ 


Rm. 
#2 


69(0. 


Rm 


Rm. 

#2J 


78^0. 


Rm. 
#2J 


eao 


SW.,  Washington, 
contact  the  PM 


iocation/ 
num- 
bef 


>13.  CM 
703-305- 


^7.  CM 
703-3G6- 


!  !59,  CM 
703-305- 


t29.  CM  #2 
70S-305-554G. 


t37,  CM 
703-305- 


;'4 


1.CM 
703-305- 


Address 


1921 
Jef- 
ferson 
Davis 


Ar- 
ling- 
ton, 

VA. 
Da 


Do. 


Do. 


Do 


Do- 


Do 


SUPPt-EMEirTARY  BIFOrtWATIOM:  EPA  has 
received  pesticide  (Pr)  and/or  food/fieed 
additive  (FAP)  petitiqns  as  follows 
proposing  the  establishment  and/or 
amfflKhnent  of  tolerances  or  regulations 
for  residues  of  certaiii  pesticide 
chemicals  in  or  on  ce  lain  agricultural 
conunoditjes.  There  i  i  also  One  petition 
withdrawal. 

Initial  Filings 

1.  PP  4F4281.  RhoiiB-Poiilenc  Ag  Co.. 
P.O.  Box  12014.  2  T.V  L  Alexander 
Drive.  Research  Triangle  Park.  NC 
27709,  proposes  to  ai^end  40  CFR 
180.399  by  estabhshiig  a  tolerance  to 
permit  combined  resiiiues  ef  the 
fungicide  ipixKlione  [|-(3,5- 
dichlorophenyl)-.V-(  l-tmethylethyl)-2,4- 
dioxo-l-imidazahdiaacarboxamide|.  its 
isomer  3-(l-iBethylethyl)-iV-(3.5- 
dichloropheByl)>2,4-qiafxo-l- 
iniida2otidinecarbo}«aaude.  and  its 


metabolite  3-|3,5-dicblorophenyI)-2,4- 
dioxo-1-imidazolidinecarboxaraide  in  or 
on  canola  [rape  seed)  at  0.1  part  per 
million  (ppm).  (PM-21) 

2.  PP4F4285.  Miles.  Inc..  Agricultnral 
Division,  84  Hawthorn  Rd.,  P.O.  Box 
4913,  Kansas  City,  MO  64120-0013. 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  to  permit 
combined  residues  of  imidacloprid,  1- 
|(6-chloro-3-pyridinyl)methylh^^itro- 
2-imidazolidinimine,  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety  in  or  on  mango 
at  0.25  ppm.  (PM-19) 

3.  PP  4F4291.  FMC  Corp., 
Agricultural  Chemicals  Group,  1735 
Market  St.,  Philadelphia.  PA  19103. 
proposes  to  amend  40  CFR  180.418  by 
establishing  a  tolerance  to  permit 
residues  of  the  insecticide  cypermethrin 
((±)  aIphchcyana-{3- 
phenoxyphenyUmetbyl  (±)cis,  trans-S- 
(2.2-dichloroetheny!)-2,2- 
dimethylcyclopropanecarboxylate}  in  or 
on  the  brassica  crop  grouping:  2.0  ppm 
in  or  on  head  aiul  stem  brassicas  and 
14.0  ppm  in  or  on  leafy  brassicas.  (PM- 
13) 

4.  PP  4F4293,  Du  Pont,  Agricultural 
Products,  Barley  Mill  Plaza,  P.  O.  Box 
80038,  Wilmington.  DE  19880-0038, 
proposes  to  amend  40  CFR  180.184  by 
amending  the  existing  tolerance  residue 
of  the  herbicide  linuron  (3-(3,4- 
dichloropbenyl)- 1 -methoxy-t- 
methylurea)  in  or  on  wheat  straw  from 
0.5  ppm  to  2.0  ppm.  (PM-25> 

5.  PP  4F4309.  Miles,  Inc.,  Agricultural 
Division,  P.O.  Box  4913,  Kansas  Chy, 
MO  64120-0013,  proposes  to  amend  40 
CFR  180.436  by  estabHshing  a  tolerance 
to  permit  residues  of  the  insecticide 
cyfluthrin  (cyano(4-fluoro-3- 
phenoxyphenyl)methyl  3-^2,2- 
dichloroethenyl)-2,2- 

dimethy ley clopropanecarboxy late)  in  or 
on  sweet  com,  forage  at  54.0  ppm; 
alfalfa,  hay  at  lOO  ppm;  soybean,  forage 
at  10.0  ppm;  alfalfa,  forage  at  5.0  ppm; 
soybean,  hay  at  1.5  ppm;  sunflower, 
forage  at  1.0  ppm;  sweet  com  at  0.05 
ppm;  soybean,  besn  at  0.03  ppm;  and 
sunflower,  seed  at  0.02  ppra.  (PM-13) 

6.  PP  4F4312.  Monsanto  Co.,  Suite 
1 100,  700  14th  St.,  NW.,  Washington, 
DC  20005,  proposes  to  amend  ^  CFR 
130.364  by  establishing  a  tolerance  to 
permit  combined  residues  of  the 
herbicide  glyphosate  IN-tphosithono- 
methyllglyciae)  and  its  metabolite 
aminometbylphosphonic  acid  (AMPA) 
resulting  from  the  application  of  the 
isopropyiamine  salt  of  glyphosate  and/ 
or  the  monoammoniumsalt  of 
glyphosate  In  or  on  alfalta.  hay  at  200 
ppm  and  alfcd£a,  forage  at  7S  ppm.  (PM- 
25) 


7.  PP4F4313.  Miles,  bic,  Agricuhural 
Division,  8400  Hawthorn  Rd.,  Kansas 
City,  MO  64120-0013,  proposes  to 
amend  40  CFR  180.436  by  estabUshing 
a  tolerance  to  permit  residues  of  the 
insecticide  cj'fhilhrin.  cyano(4-fluoro-3- 
phenoxyphenyl)methyl  3-{2,2- 
dichloroethenyl)-2,2-dimethyl- 
cyclopropanecarboxylate,  in  or  on 
citrus,  fruits  at  0.2  ppm.  (PM-13) 

8.  PP4F4314.  CM-1-4,  Inc.,  15401 
Cartwright  Rd..  Boise.  ID  83703, 
proposes  to  amend  40  CFR  part  180  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  the  plant 
growth  regulator  1 ,4- 
dimethylnaphthalene  in  or  on  stored 
commodities  when  used  post  harvest  as 
a  sprout  inhibitor  for  stored 
commodities.  (PM-22) 

9.  PP  4F4315.  Ciba  Plant  Protection, 
Ciba-Geigy  Corp.,  P.  O.  Box  18300, 
Greensboro,  NC  27419-8300,  proposes  to 
amend  40  CFR  pert  180  by  estabUshing 

a  tolerance  to  permit  residues  of  (4-(2,2- 
difIuoro-1.3-benzodioxol-4-yI)-l//- 
pyrrole-3-carbonitrile,  proposed 
comn\^n  name  fludioxonil.  in  or  on 
sorghum,  gr^  at  0.1  ppm,  com  gr^Ji  at 
0.04  ppm,  com  forage  at  0.04  ppm,  com 
fodder  at  0.04  ppm,  sweet  com  (kernels 
plus  cob  with  husks  removed)  at  0.04 
ppm,  sorghum,  forage  at  0.04  ppm,  and 
sorghum,  fodder  at  0.04  ppm.  (PM-25) 

10.  PP  4F4316.  Rhone-Poulenc  Ag 
Co.,  P.  O.  Box  12014,  2  T.  W.  Alexander 
Drive.  Research  Triangle  Park.  NC 
27709,^  proposes  to  amend  40  CFR 
180.399  by  establishing  a  tolerance  to 
permit  the  combined  residues  of  the 
fungicide  iprodione  [3-(3,5- 
dichlorophenyl)-N-(methylethyl)-2,4- 
dioxo-l-imidazolidinecarboximide{,  its  ■ 
isomer  (3-(l-methylethyl)-A^{3.5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarboximide).  and  its 
metaboUte  l3-(3,5-dichlorophenyl)-2,4- 
dioxo-1-imidazolidinecarboximide)  in 
or  on  grapes  at  10  ppm.  (PM-21) 

1 1.  PP  4FA318.  Mycotech  Corp.,  630 
Utah  Ave.,  P.O.  Box  4109.  Butte,  MT 
59701,  proposes  to  amend  40  CFR  part 
180  by  estabhshing  an  exemption  from 
the  requirement  of  a  tolerance  for 
residues  c^the  insecticide  Beauveria 
bassiana.  Strain  GHA,  in  or  oil  aUEalta. 
com,  potatoes,  rapeseed  (canola), 
safflower,  small  grain  crops,  soybeans, 
sugarbeets,  and  simflower.  (PM-18) 

12.  PP  4F4320,  Miles,  hic,  P.Q  Box 
4913,  8400  Hawthorn  Rd,  Kansas  City, 
MO  64120-0013,  proposes  to  amend  40 
CFR  part  180  by  establishing  a  tolerance  , 
to  permit  combined  residues  of  the 
fungicide  feeta-(4-chlorophenoxy)- 
a;/j/ia-(l,l-dimethylethyl)-lH-l,2,4- 
triazole-1-ethanol  and  its  butanediol 
metabolite,  4-{4-chlorophenoxy)-2,2- 
dimethyl-4-(l/M  ,2,4-triez»l-yifl  ,3- 
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butanediol,  calculated  as  triadimenol,  in  l.( 

or  on  barley,  straw  at  0.2  ppm;  oats,  bb 

straw  at  0.2  ppm;  and  wheat,  straw  at  cu 

0.2  ppm.  (PM-22)  go 

13.  PP  4F4322.  Du  Pont.  Agricultural  i .( 
Products,  Walker's  Mill,  Barley  Mill  5.( 
Plaza.  P.O.  Box  80038,  Wibnington,  DE.  En 
proposes  to  amend  40  CFR  part  180  by  co 
estahhshing  a  tolerance  to  permit  1 5 
residues  of  the  herbicide  tribenuron  o.i 
(methyl  2[HiN-(4-methoxy-6-methyl-  0.: 
1.3.5-triazLn-2-yl)  sei 
methylaminolcarbonyl)  amino)  sulfonyl]  13 
benzoate)  in  or  on  grass,  seed;  grass. 

seed  straw;  grass,  seed  cleanings  Ag 

(screenings)  at  0.04  ppm.  (PM-23)  Rd 

14.  PP  4F4324.  Rolun  &  Haas  Co.,  54 
Independence  Mall  West,  Philadelphia,  18 
PA  19105,  proposes  to  amend  40  CFR  pe 
part  188  by  estabhshing  a  tolerance  to  cyi 
permit  the  residues  of  the  fungicide  ph 
mancozeb  in  or  on  almond  hulls^at  10  die 
ppm  and  almond  nut  at  0.1  ppm.  (PM-  dii 

21)  on 

15.  PP  4F4327.  Valent,  USA,  Corp.. 

1333  North  California  Blvd.,  Suite  600,    '  Inc 

P.O.  Box  8025,  Walnut  Creek;  CA  .  PA 

94596-8025.  proposes  to  amend  40  CFR  pa: 

part  180  by  estabhshing  a  tolerance  to  pej 

permit  residues  of  the  insecticide  on 

fenprppathrin  [a7p/ia-cyano-3-    %  pp 

phenoxybenzyl  2,2.3,3-  7  p 

tetramethylcyclopropanecarboxj'late]  in  1 

or  on  peanuts,  vines  and  peanuts,  hay  Ag 

(dried)  at  20  ppm;  milk  fat  at  2.0  pprn  25( 

(reflecting  0.08  ppm  in  whole  milk);  fat  pre 

(cattle,  goats,  hogs,  horses,  and  sheep)  at  est 

1 .0  ppm;  peanut  hull  at  0.3  ppm;  meat  to  ] 

and  meat  byproducts  (cattle,  goafs,  hogs,  ins 

horses,  and  sheep)  at  0.1  ppm;  poultry  eye 

meat,  fat,  meat  byproducts  and  eggs  at  dir 
0.05  ppm;  and  peanut  nut  meat  at  0.01      .  teti 

ppm.  (PM-13)  eye 

16.  PP4F4329.DuPont  Agricultural  me 
Products,  Walker's  Mill,  Barley  Mill  eye 
Plaza,  P.O.  Box  80038.  Wibnington,  DE  dib 
19880-0038.  proposes  conversion  of  din 
fenvalerate  tolerances  (40  CFR  180.379,  trai 
185.1300, 186.1300)  to  esfenvalerate  ph( 
tolerances,  S-aipha-cyano(3-  dib 
phenoxyphenyDmethyl  S-4-chloro-  din 
o/p/?o-(l-methylethyl)benzeneac:etate.  in  call 
or  on  the  following  RAC's  (current  bra 
fenvalerate  tolerance  followed  by  bra 
proposed  esfenvalerate  tolerance  in  gj-aj 
parts  per  milhon):  Carrots  0.5,  0.5;  2 
potatoes  0.02.  0.02;  radish,  roots  0.3.  Pro 
0.3;  turnip,  roots  8.0,  3.0;  turnip,  tops  Pla: 
20.0.  7.0;  broccoh  2.0,  1.0;  cabbage  10.0  198 
3.0;  cauhflower  0.5,  0.5;  collards  10.0.  par 
3.0;  beans,  snap  2.0. 1.0;  beans,  dried  feet 
0.25,  0.25;  peas  1.0, 1.0;  peas,  dried  the 
0.25,  0.25;  soybeans  0.05,  0.05;  eggplant  eye 
1.0.  0.5;  peppers  l.O,  0.5;  tomatoes  1.0.  met 
0.5;  cucumbers  0.5,  0.5;  pumpkins  1.0,  dioi 
0.5;  winter  squash  1.0,  0.5;  summer  ppr 
squash  0.5.  0.5;  cantaloupes  1.0.  0.5;  (PM 
honeydew  melons  1.0,  0.5;  muslonelons  2 
1.0,  0.5;  watermelon  1.0,  0.5;  apples  2.0,  Agr 
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butanediol.  calculated  as  triadimenol.  in 
or  on  barley,  straw  at  0.2  ppm;  oats, 
straw  at  0.2  ppm;  and  wheat,  straw  at 
0.2  ppm.  (PM-22) 

13.  PP  4F4322.  Du  Pont.  Agricultural 
Products.  Walker's  Mill,  Barley  Mill 
Plaza.  P.O.  Box  80038.  Wilmington,  DE. 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  to  permit 
residues  of  the  herbicide  tribenuron 
(methyl  2lUJN-(4-methoxy-6-methyl- 
1.3.5-tria2in-2-yl) 

methylaminolcarbonyl)  amino]  sulfonyl] 
benzoate)  in  or  on  grass,  seed;  grass, 
seed  straw;  grass,  seed  cleanings 
(screenings)  at  0.04  ppm.  (PM-23) 

14.  PP  4F4324.  Rohm  &  Haas  Co.. 
Independence  Mall  West.  Philadelphia, 
PA  19105,  proposes  to  amend  40  CFR 
part  180  by  establishing  a  tolerance  to 
permit  the  residues  of  the  fungicide 
mancozeb  in  or  on  almoiid  hulls^at  10 
ppm  and  almond  nut  at  0.1  ppm.  (PM- 
21) 

15.  PP  4F4327.  Valent,  USA,  Corp. , 
1333  North  California  Blvd.,  Suite  600, 
P.O.  Box  8025.  Wahiut  Creek;  CA 
94596-8025.  proposes  to  amend  40  CFR 
part  180  by  estabhshing  a  tolerance  to 
permit  residues  of  the  insecticide 
fenprppathrin  laip/ia-cyano-3-    * 
phenoxybenzyl  2,2,3,3- 
tetramethylcyclopropanecarbox>'latej  in 
or  on  peanuts,  vines  and  peanuts,  hay 
(dried)  at  20  ppm;  milk  fat  at  2.0  pprn 
(reflecting  0.08  ppm  in  whole  milk);  fat 
(cattle,  goats,  hogs,  horses,  and  sheep)  at 
1.0  ppm;  peanut  iiuU  at  0.3  ppm;  meat 
and  meat  byproducts  (cattle,  goats,  hogs, 
horses,  and  sheep)  at  0.1  ppm;  poultry 
meat,  fat,  meat  byproducts  and  eggs  at 
0.05  ppm;  and  peanut  nut  meat  at  0.01 
ppm.  (PM-13) 

16.  PP  4F4329.  DuPont  Agricultural 
Products,  Walker's  Mill,  Barley  Mill 
Plaza,  P.O.  Box  80038,  Wilmington,  DE 
19880-0038,  proposes  conversion  of 
fenvalerate  tolerances  (40  CFR  180.379, 
185.1300, 186.1300)  to  esfenvalerate 
tolerances,  S-aipha-cyano(3- 
phenoxyphenyl)methyl  S-4-chloro- 
o/p/?a-(l-methylethyl)benzeneac:etate.in 
or  on  the  following  RAC's  (current 
fenvalerate  tolerance  followed  by 
proposed  esfenvalerate  tolerance  in 
parts  per  milhon):  Carrots  0.5,  0.5; 
potatoes  0.02.  0.02;  radish,  roots  0.3, 
0.3;  turnip,  roots  8.0,  3.0;  turnip,  tops 
20.0.  7.0;  broccoli  2.0,  1.0;  cabbage  10.0 
3.0;  cauhflower  0.5,  0.5;  collards  10.0. 
3.0;  beans,  snap  2.0,  1.0;  beans,  dried 
0.25,  0.25;  peas  1.0, 1.0;  peas,  dried 
0.25.  0.25;  soybeans  0.05,  0.05;  eggplant 
1.0.  0.5;  peppers  1.0,  0.5;  tomatoes  1.0, 
0.5;  cucumbers  0.5,  0.5;  pumpkins  1.0, 
0.5;  winter  squash  1.0,  0.5;  summer 
squash  0.5,  0.5;  cantaloupes  1.0.  0.5; 
honeydew  melons  1.0.  0.5;  muslonelons 
1.0.  0.5;  watermelon  l.Q.  0.5;  apples  2.0. 


1.0;  pears  2.0. 1.0;  stone  fruit  lO.O.  3.0; 
blueberries  3.0. 1.0;  caneberries  3.0. 1.0; 
currants  3.0, 1.0;  elderberries  3.0, 1.0; 
gooseberries  3.0, 1.0;  huckleberries  3.0, 
1.0;  almonds  0.2.0.2;  ahnond  hulls  15.0. 
5.0;  filberts  0.2,  0.2;  pecans  0.2.  0.2; 
English  0.2, 0.2;  com,  grain  0.02,  0.02; 
com.  sweet  0.1.  0.1;  com.  fodder  50.0. 
15.0;  com.  forage  50.0. 15.0;  cottonseed 
0.2.  0.2;  peanuts  0.02.  0.02;  peanut  hulls 
0.10.  0.10;  sugarcane  2.0. 1.0;  sunflower 
seed  1.0. 0.5;  artichokes  0.2, 0.2.  (PM 
13) 

17.  PP  4F4330.  Miles.  Inc. 
Agricultural  Division.  8400  Hawthorn 
Rd..  P.O.  Box  4915,  Kansas  City,  MO 
64120-0013,  proposes  to  amend  40  CFR 
180.436  by  establishing  a  tolerance  to 
permit  residues  of  the  insecticide 
cyfluthrin,  cyano-(4-fluoro-3- 
phenoxyphenyl)methyl-3-(2,2- 
dichIoroethenyl)-2,2- 

dimethy ley clopropanecarboxy late,  in  or 
on  potatoes  at  0.01  ppm.  (PM-13) 

18.  PP  4F4333.  Rohm  &  Haas  Co.,  100 
Independence  Mall  West.  Philadelphia, 

-PA  19106".  proposes  to  amend  40  CFR 
part  180  by  establishing  a  tolerance  to 
permit  the  residues  of  mancozeb  in  or 
on  broccoli  at  13  ppm,  cabbage  at  10 
ppm,  lettuce  at  10  ppm,  and  peppers  at 
7  ppm.  (PM-21) 

19.  FAP  4H5681.  Hoechst-Roussel 
Agri-Vet  Co.,  Route  202-206.  P.O.  Box 
2500.  Somerville.  NJ  08876-1258. 
proposes  to  amend  40  CFR  part  185  by 
establishing  a  food  additive  regulation 
to  permit  combined  residues  of  the 
insecticide  tralomethrin.  [S)alpha- 
cyano-3-phenoxybenzyl(lR,3S)-2.2- 
dimethyl-3-[(/?S)l  .2.2.2- 
tetrabromoeihyl]- 
cyclopropanecarboxylate.  and  its 
metabolites,  cis-deltamethrin,  [S)-alpha- 
cya/}o-3-phenoxybenzyl(lfl,3fl)-3-{2.2- 
dibromovinyl)-2.2- 

dimeth>icyclopropanecarboxylate.  and 
trans-deltametbrin.  {S)a/pija-cyano-3- 
phenoxybenzyl(lS.3/?)-3-(2.2- 
dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate. 
calculated  as  parent,  in  sorghum  grain 
bran.  dry.  at  2.5  ppm.  sorghum  grain 
bran,  wet,  at  20.0  ppm,  and  sorghimi 
grain  dust  at  5.0  ppm.  {PM-13) 

20.  FAP  4H5683.  Du  Pont  Agricultural 
Products.  Walker's  Mill.  Barley  Mill 
Plaza.  P.O.  Box  80038.  Wihnington.  DE 
19880-0083,  proposes  to  amend  40  CFR 
parts  185  and  186  by  establishing  food/ 
feed  additive  tolerances  for  residues  of 
the  herbicide  hexazinone,  [3- 
cyclohexyl-6-(dimethylamino)-l- 
methyI-l,3,5-triazine-2,4-(lH,3/fl- 
dionej.  in  or  on  sugarcane  bagasse  at  0.5 
ppm  and  sugarcane  molasses  at  5  ppm. 
{PM-23) 

21.  FAP  4H5664.  BASF  Corp.. 
Agricultural  Products,  P.O.  Box  13528. 


Research  Triangle  Park.  NC  27709-3528. 
proposes  to  amend  40  CFR  186.2275  to 
increase  the  feed  additive  tolerance  for 
residues  of  mepiquat  chloride  (1.1- 
dimethylpiperidinium  chloride)  on 
cottonseed  meal  from  3.0  ppm  to  4.0 
ppm.  (PM-22) 

22.  FAP  4H5686.  Miles.  Inc.. 
Agricultural  Division,  P.O.  Box  4913. 
Kansas  City,  MO  64120-0013.  proposes 
to  amend  40  CFR  186.1250  by 
estabhshing  a  feed  additive  regulation  to 
permit  the  residues  of  the  insecticide 
cyfluthrin  (cyano(4-fluoro-3- 
phenoxyphenyl)methyl-3-(2,2- 
dichloroethenyl)-2,2 -dimethyl 
cyclopropane  carboxylate)  in  siinHower. 
hulls  at  2.5  ppm  and  soybean,  hulls  at 
0.1  ppm.  (PM-13) 

23.  FAP  4H5687.  Miles.  Inc.. 
Agricultural  Division.  8400  Hawthorn 
Rd..  Kansas  City,  MO  64120-0013, 
proposes  to  amend  40  CFR  185.1250 
and  186.1250  by  estabhshing  a  food/ 
feed  additive  regulation  to  permit  the 
residues  of  the  insecticide  cyfluthrin. 
{cyano(4-fluoro-3- 
phenoxyphenyl)methyl-3-(2.2- 
dichloroethenyl)-2,2 -dimethyl 
cyclopropane  carboxylate,  in  or  on 
citrus,  oil  at  1.0  ppm.  citms.  dried  pulp 
at  1.0  ppm.  and  citrus,  molasses  at  0.5 
ppm.  (PM-13) 

24.  FAP  4H5689.  Rohm  &  Haas  Co.. 
Independence  Mall  West,  Philadelphia. 
PA  19105.  proposes  to  amend  40  CFR 
parts  185  and  186  by  establishing  a 
food/feed  additive  regulation  to  permit 
combined  residues  of  fenbuconazole. 
a7p/ia-(2-(4-chlorophenyl)ethyl)-ayp/ia- 
phenyl-lH-1 .2.4-triazole-l- 
propanenitrile.  and  its  diastereomeric 
metabolites  cis-5-{4-chlorophenyl)- 
dihydro-3-phenyl-3-(lH-1.2.4-triazole-l- 
yl-methyl)-2-(3H)-furanone|.  trans-5-(4- 
chlorophenyl)-dihydro-3-phenyl-3-(lH- 
l,2,4-triazoiel-yl-methyl)-2-{3H)- 
furanone.  in  or  on  dried  prunes  at  7.0 
ppm.  (PM-22) 

25.  FAP  4H5690.  Valent  U.S.A.  Corp.. 
1333  N.  California  Blvd.,  Wahiut  Creek. 
CA  94596-8025,  proposes  to  amend  40 
CFR  parts  185  and  186  by  establishing 

a  food/feed  additive  regulation  to  permit 
the  residues  of  fenpropathrin.  alpha- 
cyano-3-phenoxybenzyl  2.2.3,3- 
tetramethylcyclopropanecarboxylale.  in 
peanut  oil  at  0.05  ppm  and  peanut 
soapstock  at  0.02  ppm.  (PM-13) 

26.  FAP  4H5691.  Rhone-Poulenc  Ag 
Co.,  P.  O.  Box  12014,  2  T.W.  Alexander 
Drive,  Research  Triangle  Park,  NC 
27709.  proposes  to  amend  40  CFR  part 
186  by  estahli.shing  a  feed  additive 
regulation  to  permit  the  combined 
residues  of  aldicarfo,  aldicarb  sulfoxide, 
and  algicarb  sulfone  in  or  on  wheat  and 
barley  straw  at  0.06  ppm.  (PM-19) 
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Monsanto  Co.,  Suite 
'>JW.,  Washington, 
to  amend  40  CFR 
ing  a  feed  additive 
the  combined 

glyphosate,  N- 
(glycine),  and  its 
"  onic 
meal  at  400  ppm. 


•27.  FAP 4H5692 
1100,  700  14th  St.. 
DC  20005,  propose! 
186.3500  by  estabhsh 
regulation  to  permi ; 
residues  of  the  herqicide 
(phosphonomethyl 
metabolite  aminomfethylphosph 
acid  (AMPA)  in  alfalfa 
(PM-25) 

28.  FAP  4H5693. 
P.O.  Box  450,  Thre< 
0450,  proposes  to 
186.300  by  establi 
regulation  to  permi 
of  abamectin  and  it 
or  on  aoples,  wet 
(PM-13) 

Withdrawn  Petitioi 


Merck  &  Co.,  Inc.; 
Bridges,  NJ  08887- 
d  40  CFR 
a  feed  additive 
combined  residues 
delta  8,9  isomer  in 
pfcmace  at  0.10  ppm. 


a  nenc 
s  ling  J 


ba  ley 

Opp 

flour) 


29.  FAP9H5575 
the  Federal  Registe  ■ 
(54  FR  12010),  that 
Miles,  Inc.),  P.O.  Bdx 
MO  64120-0013,  prj) 
CFR  parts  185  and 
a  regulation  to  pernlit 
fungicide  terbucon^ole 
chlorophenyUethyl 
dimethylethyl)-lH- 
ethanol)  in  or  on 
(except  flour)  at  1 . 
fractions  (except 
pomace  (dry)  at  12 
waste  at  6.0  ppm.  V 
requested  that  the 
withdrawn  without 
filing.  (PM21) 

List  of  Subjects 

Environmental 
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Thirty-Fourth  Repo  1 
Interagency  Testinc 
Administrator;  ReciHpt 
Request  for  Commf  nts 


agency:  Environmejital  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  TSCJ 
Testing  Committee 
under  section  4(e)  o 
Substances  Control 


IMI 
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Notice  appeared  in 

of  March  23,  1989 

^lobay  Corp.,  (now 

4913,  Kansas  City, 
posed  to  amend  40 
:  86  by  establishing 
the  residues  of  the 
(a-(2-{4- 
a-(l,l- 

,2,4-triazole-l- 
milled  fractions 
m,  wheat  milled 
at  1.0  ppm,  grape 
ppm,  and  raisin 
iles.  Inc.,  has 

ion  be 
prejudice  to  future 


prptection, 

ice  and  procedure, 

Food  and 
ides  and  pests. 

36a. 


CK 


ivision.  Office  of 
d  7-12-94:  8:45  am] 


Of  the  TSCA 
Committee  to  the 
of  Report  and 


Interagency 
rrC),  established 

the  Toxic 
^ct  (TSCA). 


Transmitted  its  Thirty-Fourth  Report  to 
the  Administrator  of  EPA  on  May  17, 
1994.  As  noted  in  this  Report,  which  is 
included  with  this  notice,  thelTC 
revised  the  Priority  Testing  List  by:  (1) 
changing  a  recommendation  for  one 
chemical,  white  phosphorus,  to  a 
designation,  (2)  recommending  two 
chemicals,  ethyl  tert-butyl  ether  and 
tert-amyl  methyl  ether,  and  (3)  removing 
eight  chemicals  from  the  List.  The  eight 
chemicals  being  removed  from  the  List 
are:  methyl  methacrylate,  diethyl 
phthalate,  N-phenyl-1-naphthylamine, 
acetophenone,  phenol,  N,N- 
dimethylaniline,  ethyl  acetate,  and  2,6- 
dimethylphenol.  The  Report  states  the 
reasons  for  the  removal  of  these 
chemicals  from  the  List.  EPA  invites 
interested  persons  to  submit  written 
comments  on  the  Report. 

In  addition,  EPA  is  soliciting 
interested  parties  for  participation  in  or 
monitoring  of  a  TSCA  section  4  testing 
consent  agreement  development  process 
for  white  phosphorus  that  was 
designated  for  amphibian,  reptile,  wild 
mammal,  and  aquatic  plant  acute 
toxicity  testing;  and  terrestrial  plant 
uptake  and  translocation  testing.  EPA  is 
also  inviting  manufacturers  and/or 
processors  of  white  phosphorus  who 
wish  to  participate  in  testing 
negotiations  for  white  phosphorus  to 
develop  and  submit  testing  agreement 
proposals  to  EPA. 

EPA  has  already  solicited  interested 
parties  in  developing  testing  agreements 
for  ethyl  tert-butyl  ether  and  tert-amyl 
methyl  ether  (59'FR  18399.  April  18^ 
1994). 

DATES:  Written  comments  on  the  34th 
ITC  Report  should- be  submitted  bv 
August  12,  1994.  Written  testing 
proposals  must  be  received  by 
September  12, 1994.  Written  notice  of 
interest  in  being  designated  an 
"interested  party"  to  the  development 
or  monitoring  of  a  consent  agreement  for 
white  phosphonis  must  be  received  by 
September  12,  1994.  Those  submitting 
written  testing  proposals  will  be 
considered  "interested  parties"  and  do 
not  have  to  submit  separate  wTitten 
notice.  EP.A  will  contact  all  "interested 
parties"  and  advise  them  of  meeting 
dates. 

ADDRESSES:  Send  six  copies  of  written 
submissions  to:  TSCA  Public  Docket 
Office  (7407),  Office  of  Pollution  " 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  B-607  NEM, 
401  M  St.,  SW.,  Washington,  DC  20460. 
Submissions  should  beur  the  document 
control  number  (OPPTS-41041;  FRL- 
4870-4). 

The  public  record  supporting  this 
action,  including  comments,  is  available 


for  public  inspection  in  Rm.  B-607 
NEM  at  the  address  noted  above  from  1 2 
noon  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  40 J  M  St.,  SW.,  Rm.  E-543B. 
Washington,  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  the  TSCA  Interagency  Testing 
Committee's  Thirty-Fourth  Report  to  the 
Administrator. 

I.  Background 

TSCA  (Pub.  L.  94-469,  90  Stat  2003 
et  seq;  15  U-SC.  2601  et  seq.)  authorizes 
the  Administrator  of  EPA  to  promulgate 
regulations  under  section  4(a)  requiring 
testing  of  chemicals  and  chemical 
groups  in  order  to  develop  data  relevant 
to  determining  the  risks  that  such 
chemicals  and  chemical  groups  may 
present  to  health  or  the  environment. 
Section  4(e)  of  TSCA  established  the 
Interagency  Testing  Committee  to 
recommend  chemicals  and  chemical 
groups  to  the  Administrator  of  EPA  for 
priority  testing  consideration.  Section 
4(e)  directs  the  ITC  to  revise  the  TSCA   " 
section  4(e)  Priority  Testing  List  at  least 
every  6  months.  The  most  recent 
revisions  to  this  List  are  included  in  the 
ITC's  Thirty-Fourth  Report.  The  Report 
was  received  by  the  Administrator  on 
May  17,  1994,  and  is  included  in  this 
Notice.  The  Report  changes  a 
recommendation  for  one  chemical, 
recommends  two  chemicals,  and 
removes  eight  chemicals  from  the  TSCA 
section  4(e)  Priority  Testing  List. 

II.  Written  and  Oral  Comments 

EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  ITC's 
Report.  All  submissions  should  bear  the 
identifying  docket  number  (OPPTS- 
41041)1 

EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  ITC's 
new  recommendations.  The  Agency  is 
interested  in  receiving  information 
concerning  additional  or  ongoing  health 
and  safety  studies  on  the  subject 
chemicals  as  well  as  information 
relating  to  the  human  and 
environmental  exposure  to  these 
chemicals.- 

A  notice  will  be  published  at  a  later 
date  in  the  Federal  Register  adding  the 
substances  recommended  in  the  ITC's 
ThirtyFourth  Report  to  the  TSCA 
section  8(d)  Health  and  Safety  Data 
Reporting  Rule  (40  CFR  part  716),  which 
requires  the  reporting  of  unpublished' 
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health  and  safety  studies  on  the  listed 
chemicals. 

III.  Status  of  List 

The  ITC's  Thirty-Fourth  Report  notes 
the  change  of  a  recommendation  for  one 
chemical  to  a  designation,  the 
recommendation  of  two  chemicals,  and 
the  removal  of  eight  chemicals  from  the 
Priority  Testing  List.  The  current  TSCA 
section  4(e)  Priority  Testing  List 
contains  12  chemicals  and  12  chemical 
groups,  with  2  chemical  groups  and  3 
chemicals  designated  for  testing. 

rv.  Testing  Consent  Agreements 

1 .  Solicitation  of  interested  parties. 
EPA's  procedures  for  requiring  the 
testing  of  chemical  substances  under 
section  4  of  TSCA  include  the  adoption 
of  enforceable  consent  agreements  and 
the  promulgation  of  test  rules.  These 
processes  are  found  at  40  CFR  790:20. 
EPA  has  on  numerous  occasions  been 
approached  by  chemical  companies 
interested  in  negotiating  consent 
agreements  for  testing  ITC  chemicals  or 
chemical  groups.  As  a  resuh  of  these 
requests,  EPA  is  now  inviting  persons 
interested  in  participating  in  or 
monitoring  negotiations  on  the  chemical 
designated  in  the  Thirty-Fourth  ITC 
Report  to  notify  EPA  in  writing.  Those 
who  respond  to  this  solicitation  by  the 
deadhne  established  in  this  notice  will 
have  the  status  of  "interested  parties" 
and  will  be  afforded  opportunities  to 
participate  in  the  negotiation  process. 
These  "interested  parties"  will  not  incur 
any  obligations  by  being  designated 
"interested  parties." 

2.  Solicitation  of  testing  proposals  for 
consent  agreement  negotiations.  EPA  is 
also  now  soliciting  testing  proposals  for 
a  consent  agreement  to  perform 
amphibian,  reptile,  wild  mammal,  and 
aquatic  plant  acute  toxicity  testing;  and 
terrestrial  plant  uptake  and 
translocation  testing  on  white 
phosphorus.  Following  publication  of 
this  notice,  manufacturers  and/or 
processors  have  60  days  to  develop  and 
submit  testing  proposals^hat  they  wish 
EPA  to  consider  as  candidates  for 
consent  agreement  negotiations  for 
white  phosphorus.  Testing  guidelines 
for  the  designated  tests  include:  (1)    '  - 
Lemna  Acute  Toxicity  Test  at  40  CFR 
797.1160,  (2)  Plant  Uptake  and 
Translocation  Test  at  40  CFR  797.2850. 
(3)  Amphibian  Acute  Toxicity  Test,  f4) 
Reptilian  Acute  Toxicity  Test.  (5)  Wild 
Mammal  Acute  Toxicity  Test.  These 
guidelines  are  available  to  the  public 
through  the  TSCA  Public  Docket  Office 
and  the  Environmental  Assistance 
Division  listed  above.  These  guidelines 
should  be  reviewed  before  submitting 
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health  and  safety  studies  on  the  listed 
chemicals. 

III.  Status  of  List 

The  ITC's  Thirty-Fourth  Report  notes 
the  change  of  a  recommendation  for  one 
chemical  to  a  designation,  the 
recommendation  of  two  chemicals,  and 
the  removal  of  eight  chemicals  from  the 
Priority  Testing  List.  The  current  TSCA 
section  4(e)  Priority  Testing  List 
contains  12  chemicals  and  12  chemical 
groups,  with  2  chemical  groups  and  3 
chemicals  designated  for  testing. 

rV.  Testing  Consent  Agreements 

1 .  Solicitation  of  interested  parties. 
EPA's  procedures  for  requiring  the 
testing  of  chemical  substances  under 
section  4  of  TSCA  include  the  adoption 
of  enforceable  consent  agreements  and 
the  promulgation  of  test  rules.  These 
processes  are  found  at  40  CFR  790:20. 
EPA  has  on  numerous  occasions  been 
approached  by  chemical  companies 
interested  in  negotiating  consent 
agreements  for  testing  ITC  chemicals  or 
chemical  groups.  As  a  result  of  these 
requests.  EPA  is  now  inviting  persons 
interested  in  participating  in  or 
monitoring  negotiations  on  the  chemical 
designated  in  the  Thirty-Fourth  ITC 
Report  to  notify  EPA  in  vvriting.  Those 
who  respond  to  this  solicitation  by  the 
deadline  established  in  this  notice  will 
have  the  status  of  "interested  parties" 
and  will  be  afforded  opportunities  to 
participate  in  the  negotiation  process. 
These  "interested  parties"  will  not  incur 
any  obligations  by  being  designated 
"interested  parties." 

2.  Solicitation  of  testing  proposals  for 
consent  agreement  negotiations.  EPA  is 
also  now  soliciting  testing  proposals  for 
a  consent  agreement  to  perform 
amphibian,  reptile,  wild  mammal,  and 
aquatic  plant  acute  toxicity  testing;  and 
terrestrial  plant  uptake  and 
translocation  testing  on  white 
phosphorus.  Follovdng  pubhcation  of 
this  notice,  manufacturers  and/or 
processors  have  60  days  to  develop  and 
submit  testing  proposals^at  they  wish 
EPA  to  consider  as  candidates  for 
consent  agreement  negotiations  for 
white  phosphorus.  Testing  guidelines 
for  the  designated  tests  include:  (1)    '  - 
Lemna  Acute  Toxicity  Test  at  40  CFR 
797.1 160,  (2)  Plant  Uptake  and 
Translocation  Test  at  40  CFR  797.2850. 
(3)  Amphibian  Acute  Toxicity  Test,  (4) 
Reptilian  Acute  Toxicity  Test,  (5)  Wild 
Mammal  Acute  Toxicity  Test.  These  - 
guidelines  are  available  to  the  public 
through  the  TSCA  Public  Docket  OfEce 
and  the  Environmental  Assistance 
Division  listed  above.  These  guidelines 
should  be  reviewed  before  submitting 


any  testing  proposals  in  response  to  this 
notice. 

For  additional  technical  information 
on  these  testing  guidelines  contact  Dr. 
Bamett  Rattner,  Department  of  The 
Interior.  (301)  497-5671. 

All  testing  proposals  submitted 
should  describe  the  testing  to  be 
performed  and  explain  any  deviations 
from  the  test  protocols. 

EPA  will  review  the  submissions  and 
select  the  most  promising  submissions 
as  candidates  for  negotiation. 
Submissions  that  fully  address  the  ITC's 
concerns  will  have  a  higher  chance  of 
success  than  those  that  do  not  fully 
address  all  data  needs. 

3.  Negotiation  of  testing  program  and 
development  of  a  testing  consent 
agreement.  EPA  will  follow  the 
negotiation  procedures  under  40  CFR 
790.22.  and  to  the  extent  feasible,  the 
timetable  outlined  in  40  CFR  part  790. 
appendix  A  to  subpart  B. 

For  additional  information  about 
process  or  negotiations  contact  Frank 
Kover.  Chief,  Chemical  Testing  and 
Information  Branch.  (202)  260-8130. 
Authority;  15  U.S.C.  2603. 

Dated:  June  30,  1994. 
Charles  M.  Auer, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  andToxics. 


Thirty-Fourth  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator,  U.S.  Environmental 
Protection  Agency 

SUMMARY:  This  is  the  34th  Report  of  the 
TSCA  Interagency  Testing  Committee 
(ITC)  to  the  Administrator  of  the  U.S. 
Environmental  Protection  Agency 
(EPA).  The  ITC  is  revising  its  Priority 
Testing  List  by  changing  a 
recommendation  for  one  chemical, 
white  phosphorus,  to  a  designation  for 
action  by  the  Administrator  within  12 
months,  recommending  two  chemicals, 
ethyl  tert-butyl  ether  and  tert-amyl 
methyl  ether  and  by  removing  eight 
chemicals.  White  phosphorus  is  being 
designated  to  meet  the  data  needs  of  the 
Department  of  Interior  (DOI); 
discussions  are  ongoing  with  the 
Agency  for- Toxic  Substances  and 
Disease  Registry  (ATSDR).  the 
Department  of  Defense  (DOD).  and  EPA 
to  coordinate  their  data  needs  with 
those  of  DOI.  Ethyl  tert-but>l  ether  and 
tert-amyl  methyl  ether  are  being 
recommended  for  health  effects  testing 
because  EPA  needs  these  data  for 
ongoing  assessments.  Methyl 
melhacrylate  and  diethyl  phthalate  are 
being  removed  from  the  List  because 
dermal  absorption  rate  data  are  available 
that  axe  likely  to  satisfy  the  data  needs 
of  the  Occupational  Health  and  Safety 


Administration  (OSHA).  N-Hienyl-1- 
naphthylamine  is  being  removed  from 
the  List  because  studies  reviewed  by  the 
ITC  did  not  increase  concerns  for  cancer 
and  the  ITC's  priorities  do  not  include 
designating  the  chemical  at  this  time. 
Acetophenone,  phenol,  N,N- 
dimethylaniline,  ethyl  acetate  and  2.6- 
dimethylphenol  are  being  removed  from 
the  List  because  EPA  proposed  the 
testing  designated  by  the  ITC  in  its  27th 
Report  in  a  test  rule  that  was  published 
on  November  22.  1993  (58  FR  61654). 

I.  Bacl^round 

The  TSCA  Interagency  Testing 
Committee  (ITC)  was  established  by 
section  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA): 

...to  malte  recommendations  to  the 
Administrator  respecting  the  chemical 
substances  and  mixtures  to  which  the 
Administrator  should  give  priority 
consideration  for  the  promulgation  of  a  rule 
for  testing  under  section  4(a)....  At  least  every 
six  months...,  the  Committee  shall  make  such 
revisions  in  the  List  as  it  determines  to  be 
necessary  and  to  transmit  them  to  the 
Administrator  together  with  the  Committee's 
reasons  for  the  revisions... 

(Public  Law  94-469,  90  Stat.  2003  et  seq.. 
15U.S.C.  2601etseq.). 


Since  its  creation  in  1976,  the  ITC  has 
submitted  33  semi-annual  Reports  to  the 
EPA  Administrator  transmitting  the 
Priority  Testing  List  and  its  revisions. 
These  Reports  have  been  published  in 
the  Federal  Register  (FR)  and  are 
available  from  the  ITC.  The  ITC  meets 
monthly  and  produces  its  revisions  with 
the  help  of  staff  and  technical  contract 
support  provided  by  EPA.  ITC 
membership  and  support  personnel  are 
listed  at  the  end  of  tJhds  Report. 

Following  receipt  of  the  ITC's  Report 
and  the  addition  of  chemicals  to  the 
Priority  Testing  Ust.  the  EPA's  Office  of 
Pollution  Prevention  and  Toxics  adds 
these  chemicals  to  TSCA  section  B(a) 
and  8(d)  rules  that  require 
manufacturers,  processors,  and/or 
distributors  of  these  chemicals  to  submit 
production  and  exposure  data  (8a),  and 
health  and  safety  studies  (8d),  within  2 
months  of  the  rules'  effective  date.  The 
submissions  are  indexed  and 
maintained  by  EPA.  The  ITC  reviews 
the  8(a)  and  8(d)  information  and  other 
available  data  on  chemicals  and 
chemical  groups  (e.g.,  TSCA  section  8(e) 
"substantial  risk"  studies,  "For  Your 
Information"  (FYI)  submissions  to  EPA 
and  published  papers)  to  determine  if 
revisions  to  the  Priority  Testing  List  are 
neoessarj'.  Revisions  can  include 
changing  a  recommendation  to  a 
designation  for  action  by  the 
Administrator  within  12  months, 
modifying  the  recommended  testing,  or 
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removing  the  che  mical  or  chemical 
group  from  the  Li$t 

n.  Revisions  to  tiie  TSCA  Section  4(e) 
Priority  Testing  ijist 

The  ITCs 
Section  4(e)  Prioi^ty ' 
summarized  in 


revis  ons  to  its  TSCA 
Testing  List  are 
following  Table  1 . 


ths 


Table  i  .  CHE^  iicals 


CAS  No. 


7723-14-0 


637-92-3 
994-05-« 
80-62-6  .. 


84-66-2  ., 

90-30-2  .. 

98-86-2  .. 

108-95-2 

121-69-7 

141-78-6 

576-26-1 
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Designated,  Recommended  and  Removed  From  the  TSCA  Section  4(e)  Priority  Testing 

List 


Chemjcal/Grotip 


White  phosphorus 


Action 


Ethyl  terr-butyl  ether .... 
Tert-amyl  methyl  ettier 
Methyl  methacrylate  .... 


Diethyl  phthalate  

/V-Pheny  I- 1  -naphthy  lamine 

Acetopherx)f)e 

Phend  _ 

A/,W^imethylantline  

Ethyl  acetate  

2,6-Dimethylphenol 


Designate  Previously  Recommended  Chemical  for  Amphib- 
ian, Reptile,  Wild  Mammal,  and  Aquatic  Plant  Acute  Tox- 
icity Testing;  and  Terrestrial  Plant  Uptake  and 
Translocation  Testing. 

Recommend  for  health  effects  testing „ 

Recommend  lor  health  effects  testing „... 

Remove  Previously  Recommended  Chemical  

Remove  Previously 
Remove  Previously 
Remove  Previously 
Remove  Previously 
Remove  Previously 
Remove  Previously 
Remove  Previously 


Recommended  Chemical 
Recommended  Chemical 

Designated  Chemical 

Designated  Chemical 

Designated  Chemical 

Designated  Chemical 

Designated  Chemical 


Dale 


5/94 


5;'94 

5«4 

5/94 

5/94 
5«4 
5/94 
5'94 
5/94 
5/94 
5/94 


m.  Rationale  for  tne  revisions 

A.  ITCs  Activities  During  this  Reporting 
Period 

oiths 


During  the  6  m 
Report,  November 
1994.  the  ITC  revi 
section  8(a)  and 
submissions  and 
white  phosphorus 
naphthylamine  an 
data  for  diethyl 
methacrylate,  and 
respect  to  their 
Priority  Testing  Lii  ^ 

B.  Specific  Rationc  les 


s  covered  by  this 
1993  through  April 
i«  wed  the  TSCA 
seption  8(d) 

available  data  for 
and  A/-phenyl-l- 
dermal  absorption 
alate  and  methyl 
nade  decisions  with 
dispositions  on  the 


phh 


b'en 


CO  ice 


/hit  3 


1 .  Designated  chemical 
phosphorus — a.  Ba  ckgro 
of  ducks  in  wetland 
impact  area  have 
white  phosphorus 
hiterior  (DOl)  is 
persistence  of  w 
wetland  sediments 
of  white  phosph 
the  indirect  effects  jof 
on  endangered  spei  :ies 
carcasses  of  white 
wildhfe. 

In  November  1 
data  needs,  the  ITC 
testing  to  determim  i 
white  phosphorus 
sediments  and  the 
birds  and  other  wi 
29th  Report  in  56 
30,  1991).  Since 


19S1 


thjt 


—  White 
und.  Thousands 
!s  at  an  artillery 
poisoned  by 
The  Department  of 
:med  about  the 
phosphorus  in 
the  adverse  effects 
s  on  wildlife,  and 
white  phosphorus 
that  feed  on 
(hosphorus-poisoned 


based  on  DOI's 

recommended 
the  persistence  of 
surface  waters  and 
toxicity  to  migratory 

"ife  (see  the  ITCs 
67424,  December 
recommendation. 


in 


HI 


the  DOI  has  considered  these  and  other 
data  needs.  Discussions  at  ITC  meetings, 
are  ongoing  with  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR),  the  Department  of  Defense 
(DOD),  and  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  coordinate 
their  data  needs  with  those  of  DOI. 
Several  Federal  Government 
organizations  have  past  and  ongoing 
activities  that  could  result  in  the 
identification  of  additional  data  needs 
for  white  phosphorus  and  more  ITC 
testing  designations.  Some  of  these 
activities  are  described  below. 

ATSDR  is  drafting  a  toxicologica) 
profile  on  white  phosphorus.  DOD  is 
supporting  studies  on  white  phosphorus 
because  it  is  detected  in  wetlands  on 
DOD  munitions  testing  sites.  In  1990, 
EPA  published  a  Drinking  Water  Health 
Advisory  for  white  phosphorus  (Ref. 
20).  In  1992  and  1993,  EPA  obtained 
1991  and  1992  data  under  the  Toxics 
Release  Inventory  (TRI),  indicating  that 
during  each  of  these  years  about  300,000 
pounds  of  white  phosphorus  were 
released  to  land  (Ref.  17).  These  releases 
are  an  order  of  magnitude  lower  than 
reported  for  previous  years  (56  FR 
67424)  and  reflect,  in  part,  more 
accurate  record  keeping  by  white 
phosphorus  manufacturers.  In  1993, 
EPA  and  DOD  conducted  4  seminars  on 
"technologies  for  remediating  sites 
contaminated  with  explosive  and 
radioactive  wastes"  (Ref.  21).  In  1993, 


EPA  also  prepared  a  handbook  entitled 
"Approaches  for  the  Remediation  of 
Federal  Sites  Contaminated  with 
Explosive  and  Radioactive  Wastes"  (Ref. 
22).  White  phosphorus  was  extensively 
discussed  in  the  seminars  and  the 
handbook.  EPA  is  making  a 
determination  of  whether  there  are  - 
health  effects  data  needed  for  white 
phosphorus  under  Title  III  of  the  Clean 
Air  Act.  ITC  will  coordinate  ATSDR, 
DOD  and  EPA  data  needs  with  those  of 
DOI  and  determine  if  additional  testing 
needs  to  be  designated  in  a  future  ITC 
report. 

The  Chemical  Abstracts  Service  (CAS) 
has  two  Registry  numbers  for  white 
phosphorus:  7723-14-0,  as  a  general 
number  for  white,  yellow,  black  and  red 
phosphorus,  and  12185-10-3 
specifically  for  white  phosphorus.  The 
ITC  used  CAS  No.  7723-14-0  in  the 
29th  Report,  because  it  is  the  most 
commonly  used  for  white  phosphorus. 
It  is  used  to  record  production  volume 
and  environmental  release  data  as  well 
as  most  published  and  •unpublished 
studies.  In  response  to  the  ITCs  29th 
Report  testing  recommendations,  EPA 
promulgated  TSCA  section  8(a)  and  8(d) 
rules  for  CAS  No.  7723-14-0  on  March 
12,  1993,  and  for  CAS  No.  12185-10-3 
on  December  27,  1993.  The 
manufacturers,  processors  and 
distributors  of  white  phosphorus 
submitted  section  8(a)  reports  and 
section  8(d)  studies  only  for  7723-14-0. 
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Therefore,  the  ITC  is  only  designating 
white  phosphorus  as  CAS  No.  7723-14- 
0  and  requesting  that  EPA  remove  CAS 
No.  12185-10-3  from  the  TSCA  section 
8(d)  rule. 

b.  Designated  testing.  To  meet  the 
data  needs  of  DOI,  the  ITC  is 
designating  white  phosphorus  for 
amphibian,  reptile,  wild  mammal  and 
aquatic  plant  acute  toxicity  testing,  and 
terrestrial  plant  uptake  and 
translocation  testing. 

c.  Rationale  for  designation.  DOI 
reviewed  the  submitted  section  8(a)  and 
8(d)  data  as  well  as  TSCA  section  8(e), 
FYI,  and  published  papers  for  white 
phosphorus.  It  continues  to  be 
concerned  about  the  persistence  of 
white  phosphorus  in  wetland 
sediments,  adverse  effects  on  wildlife 
that  feed  on  white  phosphorus- 
contaminated  sediments,  and  the 
potential  adverse  effects  on  endangered 
species  that  feed  on  carcasses  of  wildlife 
that  die  from  white  phosphorus 
poisoning.  Although  DOI  is  working 
with  DOD  to  conduct  and  coordinate 
testing  and  field  investigations  of  white 
phosphorus,  DOI  has  data  needs  that  are 
not  included  in  this  coordinated, 
government-funded  program.  These 
additional  data  are  needed  by  DOI  to 
assess  the  ecological  risks  posed  by 
white  phosphorus. 

d.  Supporting  information.  DOI 
nominated  white  phosphorus  to  the  ITC 
in  1991  because  persistence  and 
ecotoxicity  data  were  needed  to  assess 
the  ecological  risks  posed  by  white 
phosphorus.  The  results  of  studies 
submitted  under  TSCA  section  8(d)  and 
section  8(e),  other  relevant  data,  and 
ongoing  activities  are  presented  below 
along  with  the  specific  rationales  for  the 
designated  tests. 

(1)  Exposure  information — 
production/use/disposal/exposure/ 
release.  In  1990,  approximately  700 
million  pounds  of  white  phosphorus 
were  produced  (Ref.  2).  Based  on  1991 
and  1992  TRI  data,  about  300,000 
pounds  are  released  aimually  bom 
production  facilities  (Ref.  17).  The 
amounts  of  white  phosphorus  released 
during  munitions  testing,  pesticides 
manufacturing  and  other  uses  is 
unknovra  to  the  ITC. 

Every  year  since  1980,  up  to  3,000 
waterfowl  (dabbling  ducks).  50  swans, 
and  an  imdetermined  number  of 
shorebirds  appear  to  have  died  from 
white  phosphorus  poisoning  at  an 
artillery  impact  area  in  the  estuarine 
wetlands  of  Eagle  River  Flats.  Cook 
Inlet,  Alaska.  This  vdldlife  mortality 
continues  despite  the  fact  that  on 
September  10, 1991,  the  Assistant 
Secretary  of  the  Army  (histallations. 
Logistics,  and  Environment)  suspended 
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Therefore,  the  ITC  is  only  designating 
white  phosphorus  as  CAS  No.  7723-14- 
0  and  requesting  that  EPA  remove  CAS 
No.  12185-10-3  from  the  TSCA  section 
8(d)  rule. 

b.  Designated  testing.  To  meet  the 
data  needs  of  DOI,  the  ITC  is 
designating  white  phosphorus  for 
amphibian,  reptile,  wild  mammal  and 
aquatic  plant  acute  toxicity  testing,  and 
terrestrial  plant  uptake  and 
translocation  testae. 

c.  Rationale  for  designation.  EXDI 
reviewed  the  submitted  section  8(a)  and 
8(d)  data  as  well  as  TSCA  section  8(e), 
Fn,  and  published  papers  for  white 
phosphorus.  It  continues  to  be 
concerned  about  the  persistence  of 
white  phosphorus  in  wetland 
sediments,  adverse  effects  on  wildlife 
that  feed  on  white  phosphorus- 
contaminated  sediments,  and  the 
potential  adverse  effects  on  endangered 
species  that  feed  on  carcasses  of  wildlife 
that  die  from  white  phosphorus 
poisoning.  Although  DOI  is  working 
with  DOD  to  conduct  and  coordinate 
testing  and  field  investigations  of  white 
phosphorus,  DOI  has  data  needs  that  are 
not  included  in  this  coordinated, 
government-funded  program.  These 
additional  data  are  needed  by  EXDI  to 
assess  the  ecological  risks  posed  by 
white  phosphorus. 

d.  Supporting  information.  IX)I 
nominated  white  phosphorus  to  the  ITC 
in  1991  because  persistence  and 
ecotoxicity  data  were  needed  to  assess 
the  ecological  risks  posed  by  white 
phosphorus.  The  results  of  studies 
submitted  under  TSCA  section  8(d)  and 
section  8(e),  other  relevant  data,  and 
ongoing  activities  are  presented  below 
along  writh  the  specific  rationales  for  the 
designated  tests. 

{.if  Exposure  information — 
production/use/disposal/exposure/ 
release.  In  1990,  approximately  700 
million  pounds  of  white  phosphorus 
were  produced  (Ref.  2).  Based  on  1991 
and  1992  TRI  data,  about  300,000 
pounds  are  released  annually  from 
production  facilities  (Ref.  17).  The 
amounts  of  white  phosphorus  released 
during  munitions  testing,  pesticides 
manufacturing  and  other  uses  is 
unknown  to  the  ITC. 

Every  year  since  1980,  up  to  3,000 
waterfowl  (dabbling  ducks),  50  swans, 
and  an  imdetermined  number  of 
shorebirds  appear  to  have  died  from 
white  phosphorus  poisoning  at  an 
artillery  impact  area  in  the  estuarine 
wetlands  of  Eagle  River  Flats,  Cook 
Inlet,  Alaska.  This  vdldlife  mortality 
continues  despite  the  fact  that  on 
September  10, 1991,  the  Assistant 
Secretary  of  the  Army  (Installations, 
Logistics,  and  Environment)  suspended 


the  Army's  firing  of  white  phosphorus 
mimitions  in  wetland  areas. 

White  phosphorus  has  been  detected 
in  water  samples  (0.013-0.069  jig/L) 
from  Eagle  River  Flats  (Ref.  10).  White 
phosphorus  particles  have  been  visually 
identified  and  chemically-confirmed  at 
concentrations  of  10  ppm  in  sediments 
(Refs.  11  and  23).  White  phosphorus  has 
been  isolated  bom  the  gizzards  of  dead 
mallard  ducks.  Anas  platyrhynchos 
(Ref.  11).  Exposure  of  at  least  a  dozen 
avian  species  has  been  documented 
through  chemical  detection  of  white 
phosphorus  in  gizzard,  liver,  muscle,  fat 
or  skin  (Refs.  11, 13,  and  23). 

White  phosphorus  contamination  at 
artillery  impact  areas  is  currently  being 
investigated  by  Simmers  et  al.  (Ref.  14). 
Sampling  results  &t)m  21  of  the  23  DOD 
installations  indicate  that  white 
phosphorus  was  detected  (detection 
limit  of  1  ng/kg)  at  seven  of  the 
installations  (Ref.  3). 

(2)  Chemical  fate  information. 
Degradation  rates  of  white  phosphorus 
solutions  have  been  characterized  in  an 
aqueous  in  vitro  test  system  (Ref  4),  and 
appear  to  be  dependent  on  dissolved 
oxygen,  pH  and  temperature.  Under 
aerobic  conditions,  solutions  of  white 
phosphorus  are  rapidly  oxidized  (or 
possibly  hydrolyzed  or  volatilized;  Ref. 
15)  and  its  concentration  decreases 
monotonically  with  time  (282  to  1762 
Mg/L  yielded  a  half-life  of  3  hours  for  the 
initial  24  hour  period).  However, 
degradation  rates  are  reduced  at 
temperatures  below  22  "C  and  in  closed 
(non-aerated)  test  systems.  Under  such 
conditions,  white  phosphorus  half-life 
increases  from  hours  to  weeks.  When 
sediments  were  tested  in  a  modified 
aqueous  in  vitro  test  system, 
degradation  rates  of  white  phosphorus 
were  slower  in  sediment  than  in  water 
(Ref.  5). 

White  phosphorus  in  sediments  at  the 
estuarine  wetlands  of  Eagle  River  Flats, 
Alaska  is  often  found  as  particulates, 
ranging  in  diameter  from  0.15  to  3.5  mm 
(corresponding  to  the  size  range  of  food 
items  and  gizzard  material  selected  by 
many  species  of  waterfowl),  and  at 
sediment  depths  of  up  to  30  cm  (Ref. 
10).  White  phosphorus  particles  appear 
to  be  quite  persistent  in  the  saturated 
saline  sediments  of  Eagle  River  Flats, 
but  volatilize  as  sediments  dry  below  20 
percent  moisture  (Ref.  23).  Factors  that 
affect  persistence  of  white  phosphorus 
in  sediments  include  sediment  porosity, 
moisture  content  and  temperature,  all  of 
which  interact  to  determine  the  rate  of 
sublimation.  Oxygen  may  slow 
sublimation  by  the  formation  of 
oxidation  products  aroimd  the  particles 
that  impose  a  diffusion  barrier  to  white 
phosphorus  vapor.  Using  data  on  the 


dissolution  rate  of  white  phosphoriis 
particles  in  water  (Ref.  15).  Walsh  (Ref. 
23)  estimated  the  dissolution  of  a  1  mm 
diameter  white  phosphorus  sphere  to  be 
8  years.  The  extent  of  particulate  white 
phosphorus  contamination  in  the 
United  States  remains  largely  unknown. 

The  rate  of  oxidation  of  white 
phosphorus  particles  in  aerated-soil  is 
highly  variable  depending  on 
environmental  conditions  (Refs.  1, 12 
and  24).  Using  a  model  to  estimate  the 
fate  of  white  phosphorus  particles  in 
soil,  Spanggord  et  al.  estimated  that 
particles  buried  in  soil  could  persist  for 
several  years,  and  if  an  "oxidized  coat" 
were  formed,  particles  could  persist  for 
thousands  of  years  (Ref.  15). 

These  data  demonstrate  the 
persistence  of  white  phosphorus  in 
sediments.  Therefore,  the  ITC  is  not 
designating  further  chemical  fate  testing 
of  white  phosphorus  at  this  time. 

(3)  Health  effects  information.  The 
rrC's  29th  Report  summarized  available 
health  effects  data  for  white 
phosphorus.  These  data  indicate  that 
white  phosphorus  is  highly  toxic  to 
humans  and  laboratory  animals  (56  FR 
67424;  December  30, 1991).  As  noted  in 
the  sunxmary  of  this  34th  Report, 
discussions  are  ongoing  with  ATSDR, 
DOD  and  EPA  to  coordinate  their  data 
needs  with  those  of  EXDI.  The  ITC  is  not 
designating  further  health  effects  testing 
at  this  time  because  those  discussions 
have  not  been  completed. 

(4)  Ecological  effects  information — 
Acute  and  subchronic  effects  (short- 
term).  The  rrC's  29th  Report 
summarized  laboratory  and  field  studies 
for  white  phosphorus.  These  studies 
indicated  that  white  phosphorus  is 
highly  toxic  to  aquatic  organisms  (56  FR 
67424,  December  30,  1991). 

Thirty-day  bioassays  are  currently 
being  conducted  by  the  U.S.  Army 
Environmental  Hygiene  Agency  to 
measure  the  toxicity  of  white 
phosphorus  contaminated  sediments 
irom  Eagle  River  Flats  to  the  crustacean, 
Hyallela  azteca  and  the  midge  larve, 
Chironomus  riparius  (Ref.  10). 

The  median  lethal  dose  for  adult  male 
and  juvenile  mallard  ducks  gavaged 
with  white  phosphorus  dissolved  in 
com  oil  vehicle  was  6.5  mg/kg  (Ref  10). 
Signs  of  toxicity  include  slow  rhythmic 
lateral  head  shaking,  and  lethargy, 
followed  by  convulsions.  Birds  often 
succimib  within  1  to  2  hours,  but  in 
other  instances  may  linger  for  up  to  55 
hours  prior  to  death.  Concentrations  of 
white  phosphorus  in  dosed  mallards 
exceed  0.25  ng/g  in  fat,  skin  and  liver 
(Refs.  10  and  11). 

The  acute  median  lethal  dose  of  white 
phosphorus  in  female  mallards  is  being 
estimated  by  Sparling  (Ref.  16).  The 
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females  appear  to  b^  slightly  more 
tolerant  than  maie  a^d  juvenile  birds 
(LD50>10  mg/kg)  (R«f.  16).  An 
estimation  of  the  lovfest  observable 
eflect  level  (LOEL)  vHll  be  determined 
by  Sparling  (Ref.  16)  using  white 
phosphorus  pellets  \  rithou!  vehicle, 
because  a  com  oil  vehicle  may  affect 
absorption  and  toxic  ty. 

Increasing  evideiK  e  suggests  the 
potential  for  widespi  ead  white 
phosphorus  pollution  in  wetlands. 
While  white  phospbi  nus  toxicity  data 
have  been  or  are  beix  g  developed  for 
aquatic  and  avian  sp  icies  that  inhabit 
wetlands.  There  arc  i  lo  white 
phosphorus  toxicity  lata  for       ' 
amphibians,  reptiles,  and  wild 
mammals  that  freque  nt  temperate  zone 
wetland  habitats.  In  i  iddition,  some 
mammals,  including  furbearers  (e.g., 
minlc).  t^uent  wetit  inds  and  are  known 
to  be  far  more  sensiti  ve  to  certain 
environmental  pollui  ants  (e.g.,  PCBs) 
than  laboratory  rodei  its.  Few  these 
reasons.  DO!  needs  a  nphibian,  reptile, 
and  wild  mammal  acute  toxicity  test 
data  for  its  white  phc  sphorus  risk 
assessment. 

Based  on  hmited  a  mailable  data  and 
DOI's  data  needs,  the  ITC  is  designating 
white  phosphorus  foi  amphibian, 
reptile,  and  wild  nvu  ima)  acute  toxicity 
testing. 

Chronic  (long-temi '  effects.  The  ITCs 
29th  Report  describei   laboratory  studies 
that  demonstrated  th(  f  chronic  toxicity 
of  w  hite  phosphorus  :o  aquatic 
organisms  (56  FR  674  24,  December  30, 
1991). 

Based  on  these  dat  i  and  ongoing  DOT 
studies,  tha  ITC  is  no  designating 
further  chronic  aquat  c  toxicity  testing 
at  this  time. 

Metabolism  and  pt  aniiocokinetics. 
Data  for  laboratOTy  m  unmals  were 
summarized  in  the  IT  D's  29th  Report  (56 
FR  67424.  December  10, 1991).  Recent 
studies  suggest  that  a  rate  white 
phosphorus  toxicity  i  i  warm-blooded 
animals  may  be  due  t  >  the 
nonenzymatic  metalx  lism  of  white 
phosphorus  to  pbosp  une  (Ref.  8). 

A  recent  pubiicatio  i  described  the 
uptake  and  loss  of  wl  ite  phosphorus  in 
American  kestrels  or  iparrow  hawks 
(Falco  sparvehus)  (Ref  9)  This  study 
indicated  that  althouj  b  uptake  of  white 
phosphorus  was  rapi< ,  bioaccumulation 
is  limited  in  Americaj  i  kestrels  because 
of  chemical  or  enzyra  itic  degradation. 

Uptake  and  depura*  ion  studies  of 
white  phosphorus  adi  oinistered  to 
mallards  below  the  LDSO  will  be  studied 
by  Sparling  (Ref.  16).  Phannacokinetics 
will  be  studied  by  Sperling  (Ref.  16)  at 
various  intervals  for  ai  10-day  period  in 
breast  muacle.  gizzanf.  abdominal  Eat, 
skin.  liver,  pancreas  akxd  blood.  Sparling 


(Ref.  16)  will  also  study 
histopathological  and  biochemical 
biomaikers  of  exposure. 

Based  on  these  data  and  ongoing  DOI 
studies,  the  ITC  is  not  designati'ng 
further  metabolism  and 
pharmacokinetic  testing  at  this  time. 

Reproductive  effects.  In  rats,  75  jig/kg/ 
day  of  white  phosphorus  reduced 
pregnancy  rates  (Ref.  6).  increased  death 
rates  of  females  in  late  gestation  (Ref.  7), 
increased  parturition-related  difficulties 
(Ref.  18),  and  increased  the  number  of 
dead  pups  at  birth  (Ref.  19).  The  birth 
defects  caused  by  white  phosphorus, 
and  the  presence  of  white  phosphorus 
in  herring  gull  eggs  collected  in  Eagle 
River  Fbts  (Ref.  8),  suggest  the  need  for 
reproductive  effects  studies  in  birds. 
DOI  is  plarming  preliminary  studies  to 
investigate  fertility  rates  of  male  and 
female  mallards  repeatedly  gavaged 
(chronic  exposure)  with  low  doses  of 
white  phosphorus  (Ref.  16). 

Based  on  the  studies  conducted  by 
Monsanto  and  planned  DOI  studies,  the 
ITC  is  not  designating  further 
reproductive  effects  testing  at  this  time. 

Other  ecological  effects.  Predation  of 
ducks  poisoned  by  white  phosphorus 
was  systematically  monitored  at  Eagle 
River  Flats  in  the  spring  and  fall  of  1991 
(Ref.  13).  Twenty-four  instances  of 
predation  of  sick  or  dead  dabbling 
ducks  by  bald  eagles  {Haiiaetus 
leucocephalus),  herring  gulls  {Lams 
argentatus)  and  common  ravens  [Corvus 
comx)  were  observed.  Other  predators, 
including  northern  harrier  {Circus 
cyaneus]  and  coyotes  {Cards  latmns) 
have  been  observed  to  hunt  over  the 
Flats.  Many  decaying  bald  eagle 
carcasses  have  been  found  at  or  near 
Eagle  River  Flats,  and  the  single  carcass 
tested  was  positive  for  white 
phosphorus  in  fatty  tissues  (Refs,  10  and 
13).  Based  on  these  obscjrvations.  and 
the  risk  assessment  of  Roebuck  et  al. 
(Ref.  13),  there  is  considerable  potential 
for  secondary  poisoning  of  predators, 
including  endang«ed  species. 

IX)I  will  investigate  secondary 
poisoning  of  predators  (raptors  and 
other  scavengers)  using  captive 
American  kestrels  fed  northern 
bobwhite  quail  chicks  (Colinus 
virginianus)  that  had  been  gavaged  with 
1  mg/kg  pelletized  white  phosphorus  for 
a  10-day  period  (Ref.  16).  Mortality, 
biochemical  and  histopathological 
bicHnarkers  of  toxicity,  and  white 
phosphorus  burdens  in  kestrels  will  be 
studied  (Ref  16). 

Based  on  data  published  bj  Ratine 
(Ref.  10)  and  Roebuck  (Ref.  13)  and 
planned  IXM  studies,  the  ITC  is  not 
designating  other  ecological  effects 
testing  at  this  time. 


Bkfconcentration  and  food  chain 
transport.  The  29th  ITC  Report  noted 
that  bioconcentration  of  white 
phosphorus  was  studied  in  three  species 
of  fish.  sLx  species  of  invertebrates  and 
in  two  species  of  seaweed  (56  FR  67424; 
December  30, 1991).  Fish  and 
invertebrates  have  been  collected  al 
Eagle  River  Flats  by  Racine  for 
determination  of  white  phosphorus 
uptake  (Ref.  10). 

A  recent  study  suggested  that  large 
predators  such  as  bald  eagles,  that  have 
the  ability  to  ingest  whole  gizzards  of 
prey  birds,  could  bioaccumulate  white 
phosphorus  because  the  amount 
ingested  could  exceed  the  degradation 
capacity  (Ref  9).      -' 

Few  data  are  available  on 
bioconcentration  and  food  chain 
transport  of  white  phosphorus  by 
plants.  This  data  need  concerns  DOI 
because  white  phosphorus  has  been 
detected  in  or  on  the  roots  of  salt  marsh 
plants  at  Eagle  River  Flats  (Ref.  10),  and 
because  many  herbivorous  wildlife 
spedes  could  be  exposed  to,  and  be 
adversely  affected  by,  white  phosphorus 
as  a  result  of  uptake  and 
bioconcentration  by  plants. 

Based  on  DOI's  data  needs,  the  FTC  i.s 
designating  white  phosphorus  for 
aquatic  plant  toxicity  and  terrestrial 
plant  uptake  and  translocation  testbig. 

2.  Reconunended  chemicafs  —  Ethyl 
tert-butyi  ether  and  tert-amyl  methyl 
ether—  a.  Background.  The  ITC 
designated  methyl  fert-butyl  ether 
(MTBE)  for  health  effects  testing  in  its 
20th  Report  because  of  concerns  for 
widespread  human  exposure  to  low 
level  fiigitive  emissions  of  MTBE  at 
gasoline  pumps  and  the  need  for 
chronic  health  effects  data  (52  FR 
19020;  May  20, 1987).  In  response  to  the 
ITCs  designation,  EPA  and  MTBE 
manufacturers  negotiated  a  TSCA 
section  4  enforceable  consent  agreement 
to  develop  pharmacokinetics, 
genotoxicity.  subchronic  toxicity, 
reproductive  effects,  developmental 
toxicity,  neurotoxicity,  and  oncogenicity 
data  (53  FR  10391,  March  31, 1988). 
EPA  is  evaluating  the  data  from  the 
completed  MTBE  testing  program. 

EPA  needs  health  effects  data  for  two 
other  fuel  oxygenates,  ethyl  tert-butyl 
ether  (ETBE)  and  tert-amyl  methyl  ether 
(TAME)  and  is  soliciting  interest  in 
developing  testing  agreements  for  these 
chemicals  (59  FR  18399,  April  18. 
1994). 

b.  Recommended  testing.  Ethyl  teri- 
butyl  ether  and  tert-amyl  methyl  ether 
are  being  recommended  for  health 
effects  testing  because  EPA  needs  these 
data  for  ongoing  assessments. 

c  Rationale  for  recommendation.  The 
use  of  ETBE  and  TAME  to  augment  or 


substitute  for  MTBE  as  fuel  oxygenates 
and  the  health  effects  data  needs  of 
ETBE  and  TAME  are  of  concern  to  EPA 
and  the  ITC.  Therefore,  the  ITC  is 
recommending  testing  to  obtain  TSCA 
section  8(d)  health  and  safety  data  on 
ETBE  and  TAME  to  support  EPA's 
ongoing  assessments  of  the  potential 
hazards/risks  posed  by  these  two 
chemical  substances.  The  ITC  will  share 
the  data  with  EPA  and  other  interested 
U.S.  Government  organizations 
represented  on  the  ITC  and  will  review 
these  data  to  determine  whether  ETBE 
and  TAME  should  be  designated  for 
testing  or  removed  from  the  Priority 
Testing  List.  The  ITC  is  also  requesting 
data  on  acute  toxicity  of  gasoline 
mixtures  containing  ETBE  and/or 
TAME.  The  ITCs  process  of 
recommending  ETBE  and  TAME  and 
then  making  decisions  following  data 
review  is  consistent  with  the  process 
used  for  MTBE.  MTBE  was 
recommended  in  ITCs  19th  Report  (51 
FR  41417.  November  14.  1986)  and 
designated  in  ITCs  20th  Report, 
following  ITCs  review  of  voluntarily 
submitted  and  TSCA  section  8(d)  data. 

d.  Supporting  information.  EPA's 
recent  Federal  Register  notice  provides 
supporting  information  (59  FR  18399. 
April  18, 1994). 

The  requirements  of  the  Clean  Air  Act 
(CAA).  42  U.S.C.  7401-7671q,  along  with 
reports  of  adverse  human  health  effects 
associated  with  the  use  of  MTBE  in  winter- 
blend  gasoline,  have  contributed  to  the  need 
for  health  effects  testing  of  ETBE  and  TAME. 

MTBE,  ETBE.  and  TAME  are  fuel 
oxygenates  which  may  be  used  to  satisfy  the 
following  requirements  under  the  CAA. 
Under  section  21l(m)  of  the  CAA.  42  U.S.C. 
7545.  States  which  have  certain  attainment 
areas  for  carbon  monoxide  (CO)  must  require 
that  any  gasoline  sold  or  dispensed  to 
ultimate  customers  in  a  sfiecified  portion  of 
the  nonattainment  area  be  blended,  during 
wintertime,  to  contain  not  less  than  2.7 
percent  oxygen  by  weight  (or  applicable 
percentage  to  meet  the  national  primary  air 
quality  standard  for  CO  by  the  established 
attainment  date).  Under  section  211(k). 
reformulated  gasoline  must  be  used  in 
nonattainment  areas  in  nine  major 
metropolitan  areas  that  are  designated  as 
ozone  nonattainment  areas  as  well  as  various 
nonattainment  "opt-in"  areas  by  1995  and 
the  oxygen  content  of  this  gasoline  must  be 
equal  to  or  exceed  2  percent  by  weight.  See 
Final  Rule.  Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated  and   - 
Conventional  Gasoline.  February  16. 1994  (59 
FR  7716).  In  addition,  a  proposed  regulation 
(by  EPA's  Office  of  Air  and  Radiation]  would 
require  that  at  least  30  percent  of  the  oxygen 
content  of  reformulated  gasoline  come  from 
renewable  oxygenates,  which  would  include 
ETBE.  See  OAR/EPA  Notice  of  Proposed 
Rulemaking,  regulation  of  Fuels  and 
Additives:  Renewable  Oxygenate 
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substitute  for  MTBE  as  fuel  oxygenates 
and  the  health  ejects  data  needs  of 
ETBE  and  TAME  are  of  concern  to  EPA 
and  the  ITC.  Therefore,  the  ITC  is 
recommending  testing  to  obtain  TSCA 
section  8(d)  health  and  safety  data  on 
ETBE  and  TAME  to  support  EPA's 
ongoing  assessments  of  the  potential 
hazards/risks  posed  by  these  two 
chemical  substances.  The  ITC  will  share 
the  data  with  EPA  and  other  interested 
U.S.  Government  organizations 
represented  on  the  ITC  and  will  review 
these  data  to  determine  whether  ETBE 
and  TAME  should  be  designated  for 
testing  or  removed  from  the  Priority 
Testing  List.  The  ITC  is  also  requesting 
data  on  acute  toxicity  of  gasoline 
mixtures  containing  ETBE  and/or 
TAME.  The  ITC's  process  of 
recommending  ETBE  and  TAME  and 
then  making  decisions  following  data 
review  is  consistent  with  the  process 
used  for  MTBE.  MTBE  was 
recommended  in  ITC's  19th  Report  (51 
FR  41417,  November  14.  1986)  and 
designated  in  ITC's  20th  Report, 
following  ITC's  review  of  voluntarily 
submitted  and  TSCA  section  8(d)  data. 

d.  Supporting  information.  EPA's 
recent  Federal  Register  notice  provides 
supporting  information  (59  FR  18399. 
April  18. 1994). 

The  requirements  of  the  Clean  Air  Act 
(CAA).  42  U.S.C.  7401-7671q,  along  with 
reports  of  adverse  human  health  effects 
associated  with  the  use  of  MTBE  in  winter- 
blend  gasoline,  have  contributed  to  the  need 
for  health  effects  testing  of  ETBE  and  TAME. 

MTBE,  ETBE,  and  TAME  are  fuel 
oxygenates  which  may  be  used  to  satisfy  the 
following  requirements  under  the  CAA. 
Under  section  21l(m)  of  the  CAA.  42  U.S.C. 
7545,  States  which  have  certain  attainment 
areas  for  carbon  monoxide  (CO)  must  require 
that  any  gasoline  sold  or  dispensed  to 
ultimate  customers  in  a  sf>ecified  portion  of 
the  nonattainment  area  be  blended,  during 
wintertime,  to  contain  not  less  than  2.7 
percent  oxygen  by  weight  (or  applicable 
percentage  to  meet  the  national  primary  air 
quality  standard  for  CO  by  the  established 
attainment  date).  Under  section  211(k), 
reformulated  gasoline  must  be  used  in 
nonattainment  areas  in  nine  major 
metropolitan  areas  that  are  designated  as 
ozone  nonattainment  areas  as  well  as  various 
nonattainment  "opt-in"  areas  by  1995  and 
the  oxygen  content  of  this  gasoline  must  be 
equal  to  or  exceed  2  percent  by  weight.  See 
Final  Rule,  Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated  and   - 
Conventional  Gasoline.  February  16. 1994  (59 
FR  7716).  In  addition,  a  proposed  regulation 
(by  EPA's  Office  of  Air  and  Radiation]  would 
require  that  at  least  30  percent  of  the  oxygen 
content  of  reformulated  gasoline  come  from 
renewable  oxygenates,  which  would  include 
ETBE.  See  OAR/EPA  Notice  of  Proposed 
Rulemaking,  regulation  of  Fuels  and 
Additives:  Renewable  Oxygenate 


Requirement  for  Reformulated  Gasoline. 
December  27. 1993  (58  FR  68343). 

Recently,  there  have  been  reports  from  the 
State  of  Alaska  and  several  areas  in  the  lower 
48  states  of  adverse  human  health  effects 
((e.g.,  headache,  nausea,  general  malaise)] 
associated  with  the  use  of  MTBE  in  winter- 
blend  gasoline.  (See  Assessment  of  Potential 
Health  Risks  of  Gasoline  Oxygenated  with 
MTBE,  Office  of  Research  and  Development. 
U.S.  EPA,  November  1993.) 

EPA  believes  that  additional  health  effects 
test  data  on  fuel  oxygenates  are  needed  to 
allow  government  agencies  and  industry  to 
compare  the  health  risks  associated  with  the 
use  of  these  substances  to  augment  or 
substitute  for  MTBE  as  a  fuel  oxygenate.... 

(1)  Exposure  information — 
production/use/disposal/exposure/ 
release.  Estimates  published  in  1991 
indicate  that  by  1995,  annual 
production  volumes  of  ETBE  and  TAME 
are  expected  to  exceed  26  million 
pounds  (Refs.  29  and  30)  and^  billion 
pounds  (Ref.  35).  respectively.  Estimates 
published  in  1994  indicate  that  by  1995. 
about  335,000  barrels  per  day  (32  billion 
pounds  per  year)  of  oxygenates  will  be 
needed  to  meet  oxygenated-and 
reformulated-fuel  inandates  (Ref.  28). 
Consumer,  occupational  or 
environmental  exposures  to  ETBE. or 
TAME  could  be  substantial  based  on 
their  use  as  fuel  oxygenates. 

(2)  Physical  and  chemical 
information.  ETBE  has  a  molecular 
weight  of  102.18.  a  melting  point  of  -97 
"C  (Ref.  26),  a  boiUng  point  of  72  to  73 
°C  (Ref.  26),  a  log  octanol/water 
partition  coefficient  of  1.58  (Ref.  31).  a 
water  solubiUty  of  12.000  mg/L  at  20  °C 
(Ref.  32),  a  vapor  pressure  of  130  mm  Hg 
at  25  "C  (Ref  32),  and  a  Henry's  Uw 
constant  of  1.45  x  10- "*  atm-m-Vmole  at 
25  "C  (Ref.  34). 

TAME  has  a  molecular  weight  of 
102.18,  a  boihng  point  of  85  to  86  "C 
(Ref.  25),  a  log  octanol/water  partition 
coefficient  of  1.58  (Ref.  31),  a  water 
solubility  of  11,500  mg/L  at  20  "C  (Ref. 
32),  a  vapor  pressure  of  75  mm  Hg  at  25 
•C  (Ref.  32),  and  a  Henry's  Law  Constant 
of  9.15  X  10-'  atm-mVmole  at  25  "C  (Ref. 
10). 

(3)  Chemical  fate  information.  The 
estimated  atmospheric  half-life  of  ETBE 
is  1.9  /days  based  on  a  hydroxyl  radical 
concentration  of  5  x  ip'  OH/cm^  and  a 
rate  constant  of  8.5  x  io-'^  atm-m-V 
molecule-sec  developed  by  Japar  et  al. 
(Ref.  29).  The  estimated  atmospheric 
half-Ufe  of  TAME  is  2.3  days  based  on 

a  hydroxyl  radical  concentration  of  5  x 
105  OH/cm^  and  a  rate  constant  of  7.91 
X  10-'2  atm-mVmolecule-sec  estimated 
by  Atkinson  (Ref.  27). 

The  ITC  is  not  recommending 
chemical  fate  testing,  because  it  is  not 
a  high  priority  data  need  at  this  time. 


(4)  Health  effects  information.  The 
ITC  is  recommending  health  efl'ects 
testing  to  meet  EPA's  data  needs. 

(5)  Ecological  effects  information.  The 
ITC  is  not  recommending  ecological 
effects  testing,  because  it  is  not  a  high 
priority  data  need  at  this  time. 

3.  Removal  of  chemicals  from  the 
Priority  Testing  List—  &.Methyl 
methacrylate  and  diethyl  phthalate.  In 
its  32nd  Report,  the  ITC  designated 
methyl  methacrylate  (CAS  No.  80-62-6) 
and  diethyl  phthalate  (CAS  No.  84-66- 
2)  fof  dermal  absorption  testing  to  meet 
the  data  needs  of  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  (58  FR  38490,  July  16, 1993). 
These  chemicals  were  added  to  the 
Priority  Testing  List  as  members  of  a  34- 
chemical  g{oup  that  had  inadequate 
dermal  absorption  rate  data.  OSHA 
nominated  these  chemicals  to  the  ITC  to 
obtain  data  for  OSHA  to  determine 
whether  skin  notations  should  be 
assigned  to  these  chemicals. 

"rhe  ITC  obtained  dermal  absorption 
rate  data  for  methyl  methacrylate  (Ref. 
"  37)  and  diethyl  phthalate  (Ref.  36)  that 
are  likely  to  meet  OSHA's  data  needs. 
As  a  result,  the  ITC  is  removing  methyl 
methacrylate  and  diethyl  phthalate  from 
the  Priority  Testing  List  and  making  the 
data  publicly  available  by  including  the 
references  in  the  EPA  docket  for  this 
34th  Report  and  transmitting  the  data  to 
OSHA  and  other  interested  U.S. 
Government  organizations.  As  a  result 
of  finding  that  these  data  are  likely  to 
meet  OSHA's  data  needs,  the  ITC 
requested  EPA  to  remove  these 
chemicals  from  its  TSCA  section  8(a) 
and/or  section  8(d)  rules  before  the  May 
10,  1994  reporting  deadUne.  EPA 
removed  methyl  methacrylate  and 
diethyl  phthalate  from  these  TSCA 
section  8  rules  on  May  2, 1994  (59  FR 
22519,  May  2, 1994). 

b.  N-Phenyl-1-naphthylamine.  In  its 
27th  Report,  the  ITC  recommended  N- 
phenyl-1-naphthylamine  (CAS  No.  90- 
30-2)  for  carcinogenicity  testing  to  meet 
the  data  needs  of  OSHA  and  for 
chemical  fate  and  ecological  effects 
testing,  because  of  ITC  concerns  for 
environmental  persistence  and  aquatic 
toxicity  (56  FR  9534.  March  6.  1991). 

OSHA  was  concerned  about  potential 
occupational  exposures  to  N-phenyl-1- 
naphthylamine  in  hydraulic  fluids  and 
other  mixtures,  and  the  potential 
carcinogenicity  of  this  N-substituted 
aromatic  amine.  As  noted  in  ITC's  27th 
Report,  OSHA's  exposure  concerns  were 
based  on  1981-1983  National 
Occupational  Exposure  Survey 
estimates  that  96,478  workers  were 
potentially  exposed  to  N-phenyl-1- 
naphthylamine  almost  exclusively 
through  trade  name  products.  After 
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reviewing  the  TSC  A  section  8(a) 

production  and  eji  posura  data,  ITC 

Members  met  witi  the  U.S. 
manuCactiirer  of  N  phenyl-1- 
naphtbylamine.  A  :  the  meeting  and 
during  subsequent  discussions,  the  rrc 
Members  were  pre  vided  with  estimates 
that  800  to  900  wc  rkers  were  exposed  to 
technical  grade  N-  ?henyl-l- 
naphthylamine  du  ring  manufacturing 
emd  processing,  ac  d  specifications 
showing  that  cone  tntiations  of  N- 
phenyl-1-naphthy  amine  in  formulated 
lubricants  were  ge  lerally  Jess  than  four 
percent  (Kef.  39). 

ITC  Members  al;  o  reviewed  the  TSCA 
section  8(d)  health  and  safety  studies 
and  other  toxicity  iJata  on  N-phenyI-1- 
naphthylamine  ths  t  were  obtained  after 
the  27th  Report  wa  s  published.  Most  of 
these  studies  were  conducted  on 
formulated  products  that  did  not  specify 
the  amount  of  tech  tiical  grade  N-phenyU 
1  -naphthylamine  L  i  the  product  The 
aquatic  toxicity  stu  dies  indicated  that 
formulated  products  containing  N- 
phenyJ-l-naphthylamine  were  several 
orders  of  magnitudle  less  toxic  than  pure 
N-phenyl-l-naphtm'Iamine,  which,  as 
reported  in  ITCs  2fth  Report,  was 
highly  toxic  to  aquatic  organisms  and 
teratogenic  to  frogsj  (56  FR  9534,  March 
6, 1991).  The  biodagradation  studies  on 
formulated  producjs  containing  N- 
phenyl-l-naphthyl|mine  confirmed  its 
potential  environm(Rntal  persistence. 
The  health  effects  studies  on  formulated 
products  containing  A/-phenyI-l- 
naphthyfamine  didnot  suggest  concerns 
for  carcinogenicity]  The  results  from 
testing  a  structurally-related  chemical, 
A^phenyl-2-naphli^lamine  (CAS  No. 
135-88-6)  by  the  National  Toxicology 
Program  (NTTP)  shojved  it  to  be 
noncardnogenic  in  rats  and  mice  (Ref. 
40).  Based  on  the  a^rgilable  health  effects 
data  and  structure-(  ictivity 
considerations,  thei  e  is  no  reason  to 
believe  that  iV-pher  yl-1-naphthylamine 
would  have  a  great(  ir  carcinogenic 
potential  than  N-  p  ienyl-2- 
naphthylamine. 

The  rrc  is  remov  ng  N-phenyl-1- 
naphthylamine  froi  i  the  Pnohty  Testing 
Ust  because  the  avs  ilable  data  did  not 
increase  concern  fo  ■  carcinogenicity, 
and  the  changing  pi  iorities  of  the  ITC  do 
not  warrant  designs  ting  the  chemical  for 
testing  at  this  time.  This  decision  is 
consistent  with  the  April  1993  decision 
by  the  German  Adv  sory  Committee  on 
Existing  Chemicals  of  Environmental 
Relevance  (BUA)  to  not  conduct  priority 
carcinogenicity  inv(  istigations  of  N- 
phenyl-l-naphthylaaune  (Ref.  38). 

The  ITC  has  com]  tleted  its  review  of 
TSCA  section  8(d)  information  i<x  N^ 
phenyl-1-napbtbyiatnine,  and  requests 


that  EPA  remove  it  from  the  TSCA 
section  8(d)  rule. 

c.  Acetophenone,  phenol,  N,N- 
dimethylaniline,  ethyl  acetate  and  2,6- 
dimethylphenol.  In  its  27th  Report,  the 
rrc  designated  acetophenone,  phenol, 
N  JV-dimethylaniline,  ethyl  acetate  and 
2,6-dunethylphenol  to  meet  EPA's  data 
needs  (56  FR  9534,  March  6, 1991).  The 
rrc  is  removing  these  chemicals  from 
the  Priority  Testing  List  because  EPA 
proposed  a  test  rule^n  November  22, 
1993  to  implement  the  testing  (58  FR 
61654,  November  22, 1993). 
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(28)  Chemical  Engineering.  "The  drive  for 
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May  1990 
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May  1991  „.. 

May  1991  

May  1991  

May  1991 
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May  1992 

January  1993  ... 
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January  1993  ... 

May  1993  

May  1994  
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Chemical/Group 


Butyraldehyde 

Tetrakis(2-chloroethyl)ethylene  diphosphate 

Tri8(1,3-dichloro-2-propyl)  phosphate. 
Tri8(1  -chloro-2-propyl)  phosphate. 
Tris(2-chioro-1 -propyl)  phosp^iate. 
Tris(2-chloroethyl)-phosphate. 

Isocyanates „ 

Aldehydes  

Sulfones  

Substantialty  produced  chemicals  In  need  of  subchronic  tox- 
icity testing. 

Acetone 

Thiophenol  , ; 

m-Dinitrobenzene _ 

Cyanoacrylates  „ 

AlKyl-,  bromo-,  chloro-,  hydroxymethyl  diaryt  ethers  

Siloxanes 

ChloroalkyI  phosphates „ 

OSHA  c.>:emlcals  with  no  demiai  toxicity  data  

Propylene  glycol  ethers  and  esters  (revised)  „ 

Methyl  ethylene  glycol  ethers  and  esters  (revised) 

OSHA  chemicals  with  Insutficienf  dermal  absorption  data 

White  phosphorus  .*. 

Ethyl  tert-butyl  ether „ 

Tert-amyl  methyl  ether 
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Recommended  with  intent-to-desigr«rte 


Recommended  with  intent-to-designate 
Recommended  with  Intent-to-designate 
Recommended 
Recommended 

Designated 

Designated 

Recommefxled 

Recommended 

Recommended 

Recommended 

Recommended 

Designated 

Recommended 

Recommended 

Designated 

Designated 

Recommended 

Recommended 
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Raju  KammulajAltemate 


National  Library  o, 
Vera  Hudson 


/  \4edicine 
N !  ember 


National  Toxicology  Prograw 
Victor  A.  FungilMember 
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Mary  Ellen  Lev^e,  Office  of  General 
Counsel.  EPA 


Technical  Support 
Syracuse 
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(Contractor 
Corporation 


Committee  Staff 
John  D.  Walker, 
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Assistant,  TSCA  In  fervency 
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St.,  SW.,  Washington. 
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Executive  Director 
ams.  Executive 
Testing 
(MC/7401)  401  M 
)C  20460,  (202)  260- 
64 


[PR  Doc.  94-16983 

BILUNQ  COO€  »560-«0-F 


Fill  d  7-12-94;  8:45  am] 


FEDERAL  COMMUH>CATIONS 
COMMISSiON 


Public  Information 
Requirement  Submitted 
Management  and  Bi  dget 


19€0 


July  11,1994. 

The  Federal 
Commission  has 
following  informatiob 
requirement  to  OMBtfof 
clearance  imder  the 
Reduction  Act  of 

Copies  of  this 
purchased  from  the 
contractor,  Intematio^ial 
Service,  Inc.,  2100 
140,  Washington, 
3800.  For  further  in 
submission  contact 
Communications 
632-0276.  Persons  w 
on  this  information 
contact  Timothy  Fair , 
Management  and 
NEOB.  Washington, 
395-3561. 


Note:  The  Commissio 
expedited  re^^ew  of  this 
1994.  under  the 


OMB  Number:  Non  > 
Title:  Voliintary  Customer 
Private  Land  Mobile 
Action:  New  coUecton 
Respondents:  Individuals 
households,  state  or 
federal  agencies  or  en 
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Member 
.  Alternate 


Qoliection 

to  Office  of 
for  Review 


Comn  unications 
subfciitted  the 
collection 
reviexv  and 
'  'aperwork 

(44  U.S.C,  3507), 
subiAission  may  be 
C  ommission's  copy 
'  Transcription 
ivfl Street,  NW.,  Suite 
DC  20037,  (202)  857- 
fqnnation  on  tliis 
Boley,  Federal 
Coitmission,  (202) 
shing  to  comment 
cpllection  should 
Office  of 

Room  10236 
20503,  (202) 


Buc  get 
IC: 


I  requested 
item  by  July  11. 
provisidns  of  5  CFR  1320.18. 


Survey  for 
Aadio  Users; . 


or 
governments, 
ployers,  non- 


l(cal 


profit  institutions,  and  businesses  or 
other  for-profit  (including  small 
businesses). 

Frequency  of  Response:  One  time 
survey. 

Estimated  Annual  Burden:  30 
responses;  2  hours  average  burden  per 
response;  60  hours  total  annual  burden. 

Needs  and  Uses:  The  FCC  wiil 
conduct  a  voluntary  customer  survey  to 
improve  customer  service  to  Private 
Land  Mobile  Radio  applicants  and 
licensees.  The  FCC  will  conduct  focus 
groups  as  well  as  administering  wTitten 
questionnaires.  Focus  groups  will 
provide  the  Commission  with 
preliminary  data  which  will  be  used  to 
develop  questions  for  the  written 
questionnaire.  Licensees,  frequency 
coordinators,  law  firms,  vendors,  and 
license  groups  from  the  Metropolitan 
area  will  be  invited  to  participate  in  the 
focus  groups.  Three  two-hour  focus 
groups  will  be  conducted  whereby 
participants  will  be  asked  nine  open- 
ended  questions.  Participants  will 
respond  verbally.  Participants  will  not 
be  given  these  questions  in  advance. 
Out-of-pocket  expenses  that  result  from 
focus  group  participation  will  nobbe 
reimbursed.  During  the  focus  groups, 
data  will  be  gathered  on  (1)  problems, 
(2)  suggestions  to  improve  services,  (3) 
services  customers  would  like,  and  (4) 
services  customers  do  not  want.  This 
data  will  be  used  to  develop  customer 
service  standards. 

Federal  Communications  Commission. 
WiUiam  F.  Caton, 

Acting  Secretary. 

Language  for  Customer  Segment 

Hello,  my  name  is and 

I  am  calling  from  the  FCC. 

The  Federal  Communications 
Commission  is  conducting  a  survey  of 
their  custom=.rs  to  determine  the  kind 
and  quality  of  services  they  want  and 
their  level  of  satisfaction  with  existing 
ser\'ices.  You've  been  identified  as 
having  recently  been  through  the  FCC's 
licensure  application  process.  Is  this 
correct?  (If  yes,  continue,  if  no.  indicate 
we  are  only  looking  for  people  who 
have  been  through  the  licensure  process 
and  thank  them  for  their  time.) 

As  a  customer  of  the  Private  Radio 
Bureau  within  the  FCC,  we  would  like 
to  share  your  comments  and  ideas  at  a 
focus  group.  We  are  inviting  various 
types  of  custom.ers,  like  yourself,  that 
have  recently  gone  through  the 
bcensure  process  at  FCC.  We've  hired 
the  consulting  firm  of  Booz.  Allen  & 
Hamilton  to  conduct  these  focus  groups. 
We  hope  that  you  will  come  and 
comment  on  the  experiences  you  have 
had  while  obtaining  a  license  from  the 


FCC  and  to  describe  the  kind  of  quality 
of  services  you  need  from  the  Private 
Radio  Bureau.  We  will  use  the  results  of 
the  focus  groups  to  set  customer  service 
standards  and  to  develop  a  customer 
service  plan. 

We  will  be  holding  the  focus  groups 
at  the  Booz,  Allen  &  Hamilton  offices  in 
Bethesda,  MD  on  the  following  dates 

■  During  the  focus  groups,  you 

will  be  asked  a  series  of  questions 
relating  to  the  licensure  application 
process  at  the  FCC,  your  particular 
experiences  with  the  FCC  and  what 
types  of  improvements  you  would 
recommend.  We  expect  the  focus  groups 
to  last  approximately  two  hours.  Will 
you  be  able  to  attend?  Which  date  is 
best  for  you?  We  will  send  you  a 
confirmation  letter  that  includes 
directions  to  the  Booz,  Allen  & 
Hamilton  offices.  Thank  you  for  your 
time.  We  look  forward  to  hearing  your 
suggestions. 

June ,  1994. 


Dear 

Thank  you  for  agreeing  to  participate  in  the 
FCC  Customer  Service  Focus  Group  to  be 

held  on  July 1994.  As  we  mentioned 

during  our  phone  call.  FCC  is  conducting  a 
sur\'ey  of  their  customers  to  determine  the 
kind  and  quality  of  services  they  need  and 
their  leyel  of  satisfaction  with  existing 
services.  We  have  hired  the  consulting  firm 
of  Booz,  Allen  &  Hamilton  to  conduct  the 
focus  groups.  The  focus  group  will  begin  at 

at  the  Booz.  Allen  &  Hamilton  offices 

located  at  4330  East-West  Highway. 
Bethesda.  Maryland.  We  have  enclosed 
directions  for  your  convenience. 

Please  go  to  the  North  tower  of  East-West 
Towers  and  report  to  the  receptionist  located 
nn  the  10th  floor.  We  look  forward  to  hearing 
your  suggestions. 

Sincerely, 

Focus  Groups  Questions  for  Five  PRE 
Customer  Groups 

(Licensees,  Frequency  Coordinaicrs, 
Law  Firms,  Vendors,  and  Licensee 
Representatives) 

Introduction 

Why  FCC  is  surveying  customers: 
— National  Performance  Review 
—Executive  Order  #12862 
—Align  services  with  customer  needs 

What  this  surveyingTen tails: 
—Talking  with  customers  directly  to 

assess  their  customer  service  needs 
— Obtaining  customer  evaluation  of 

current  FCC  services  provided  " 

— Developing  customer  service 

standards  to  ensiue  appropriate  level 

of  service  to  customers 

Question  1 :  What  services  have  you      " 
required-froni  the  FCC? 

Question  2:  During  what  points  of  the 
license  application  process  did  you 
interact  directly  with  the  FCC? 


Federal  Register  / 


Question  3:  Which  office  at  the  FCC 
did  you  interact  with? 

Question  4:  What  positive  experiences 
have  you  had  in  your  interactions  with 
the  FCC? 

Quest/on  5;  Have  there  lieen  any 
issues  or  significant  problems  with  the 
services  provided  to  you  by  the  FCC?  If 
so,  with  what  services? 

Question  6:  How  would  you  suggest 
the  FCC  improve  their  services? 

Question  7:  What  kinds  of  services 
should  the  FCC  pwovide  for  you? 

Question  8:  Do  you  currenily  have 
any  need  of  services  not  currently 
provided  by  the  FCC? 

Question  9:  Does  the  FCC  currently 
provide  a  service  that  is  not  particularly 
useful  to  you? 

Wrap-up  of  discussion  and  thank-you 
for  participating. 

(FR  Doc.  94-17108  Filed  7-12-94;  8:45  am] 
BILUNG  CODE  e712-«1-M 

[PR  Docket  No.  92-288;  DA  94-683] 

Private  Land  Mobile  Radio  Services; 
Iowa  Public  Safety  Plan  Amendment 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Deputy  Chief,  Land 
Mobile  and  Microwave  Division  and  the 
Acting  Chief,  Spectrum  Engineering 
Division  released  this  Order  amending 
the  Public  Safety  Radio  Plan  for  Iowa 
(Region  15).  As  a  result  of  accepting  the 
amendment  for  the  Plan  for  Region  15. 
the  interests  of  the  eligible  entities 
within  the  region  v^all  be  furthered, 
EFFECTIVE  DATE:  July  5.  1994, 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch.  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted  Time  20. 1994. 

Released  juiy  5, 1994. 

By  the  Depury  Chief,  Land  Mobile  and 

Microwave  Division  and  the  Acting 

Chief,  Spectrum  Engineering  Divisioni 

1.  The  Private  Radio  Bureau  and  the 
Offi'je  of  Engineering  and  Technology, 
acting  under  delegated  authority, 
accepted  the  Iowa  (Region  15)  Public 
SafetyPlan  (Plan)  on  February  10. 1993, 
8  FCC  Red  985  (1993). 

2.  By  letter  dated  February  3,  1994. 
the  Region  proposed  toamend  its  Plan. 
The  proposed  amendment  would 
reserve  all  unassigned  channels  for  the 
State  of  Iowa.  The  Commission  placed  • 
the  letter  on  Public  Notice  for  commenfs 
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Question  3:  Which  office  at  the  FCG 
did  you  interact  with? 

Question  4:  What  positive  experiences 
have  you  had  in  your  interactions  with 
the  FCC? 

Question  5:  Have  there  been  any 
issues  or  significant  problems  with  the 
services  provided  to  you  by  the  FCC?  If 
so,  with  what  services? 

Question  6:  How  would  you  suggest 
the  FCC  improve  their  services? 

Question  7:  What  kinds  of  services 
should  the  FCC  pwovide  for  you? 

Question  8:  Do  you  currendy  have 
any  need  of  services  not  currently 
provided  by  the  FCC? 

Question  9:  Does  the  FCC  currently 
provide  a  service  that  is  not  particularly 
useful  to  you? 

Wrap-up  of  discussion  and  thank-you 
for  participating. 

[FR  Doc.  94-17108  Filed  7-12-94;  8:45  am) 

BiLUNQ  CODE  6712-41-M 

[PR  Docket  No.  92-288;  DA  94-6831 

Private  Land  Mobile  Radio  Services; 
iowa  Public  Safety  Plan  Amendment 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Deputy  Chief,  Land 
Mobile  and  Microwave  Division  and  the 
Acting  Chief,  Spectrum  Engineering 
Division  released  this  Order  amending 
the  Public  Safety  Radio  Plan  for  Iowa 
(Region  15).  As  a  result  of  accepting  the 
amendment  for  the  Plan  for  Region  15. 
the  interests  of  the  eligible  entities 
within  the  region  vnll  be  furthered. 
EFFECTIVE  DATE:  July  5 ,  1 994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woolford,  Private  Radio  Btueau, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  June  20. 1994. 
Released  juiy  5. 1994. 

By  the  Depury  Chief,  Land  Mobile  and 
Microwave  Division  and  the  Acting 
Chief,  Spectrum  Engineering  Divisioni 

1.  The  Private  Radio  Bureau  and  the 
Offi'je  of  Engineering  and  Technology, 
acting  under  delegated  authority, 
accepted  the  Iowa  (Region  15]  Public 
Safety  Plan  (Plan)  on  February  10, 1993, 
8  FCG  Red  985  (1993). 

2.  By  letter  dated  February  3. 1994, 
the  Region  proposed  toamend  its  Plan. 
The  proposed  ainendment  would 
reserve  all  unassigned  channels  for  the 
State  of  Iowa.  The  Commission  placed 
the  letter  on  Public  Notice  for  commenfs 


due  on  May  16, 1994,  59  FR  17784 
(April  14,  1994).  One  comment  was 
received  from  the  Wisconsin 
Department  of  Transportation 
requesting  that  coordination  be  made 
with  Wisconsin  when  any  of  the 
frequencies  in  question  will  be  used 
within  75  miles  of  the  Wisconsin  border 
of  if  there  is  a  possibility  that  a  40  dbu 
contoiu'  wilLextend  into  Wisconsin.  The 
State  of  Iowa  has  agreed  to  this 
coordination. 

3.  We  have  reviewed  the  proposed 
amendm.ent  to  the  Region  15  Plan  and 
conclude  it  furthers  the  interests  of  the 
eligible  entities  within  the  Region. 

4.  Accordingly,  it  is  ordered,  That  the 
Public  Safety  Radio  Plan  for  Iowa 
(Region  15)  is  amended,  as  set  forth  in 
the  Region's  letter  of  February  3.  1994. 
This  Amendment  is  effective 
immediately. 

Federal  Communications  Commission. 

Edward  R.Jacobs, 

Deputy  Chief,  Land  Mobile  and  Microwave 
Division. 

(FR  Doc.  94-16833  Filed  7-12-94;  8:45  ami 
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Federal  Communications  Commission. 

UVera  F.  Marshall. 

Acting  Secretary. 

(PR  Doc.  94-16884  Filed  7-12-94;  845  am) 
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[Report  No.  2021J 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

luly  7,  1994. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  piu-suant  to 
47  CFR  1.429(e).  The  full  te.xt  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS.  Inc.  (202)  a57-3800. 
Opposition  to  these^etitions  must  be 
filed  July  28, 1994.  See  §  1.4(b)(1)  of  the 
Commission's  rules  {47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  ir-i  :st  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  ImplGmenfation  of  Section  17 
of  the  Cable  Television  Consimier 
Protection  and  Competition  Act  of 
1992.  Compatibility  Between  Cable 
Systems  and  Consumer  Electronics 
Equipment.  (ET  Docket  No.  93-7) 
Number  of  Petitions  Filed:  10 

Subject:  Amendment  of  Sections 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations.  (Wickenburg, 
Arizona)  (MM  Docket  No.  93-71,  RM 
No.  8134)  Number  of  Petitions  Filed: 
1. 


FEDERAL  RESERVE  SYSTEM 

Ccmmunitv  BanKshares,  Inc.,  etaL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  hokling  Companies 

The  compimies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  hank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appUrations 
are  set  forth  in  section  3fc)  of  the  .Act 
(12  U.S.C.  1342(c)). 

Each  application  is  avnilable  for 
immediate  inspection  ai  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  othenvise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
6, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Sti-eet,  N.W..  Atlanta,  Georgia 
30303: 

1.  Community  Bankskares,  Inc., 
Cornelia,  Georgia,  to  acquire  100 
percent  of  the  voting  shares  of  The  Bank 
of  Troup  County,  LaGrange,  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

7.  First  National  Bancorp,  Inc.,  Joliet, 
Illinois,  to  acquire  100  pen:ent  of  the 
voting  shares  of  Community'  Bank  of 
Piano,  Piano,  Illinois,  and  thereby 
indirectly  acquire  Piano  Bancshares, 
Inc.,  Piano,  Illinois. 

2.  Panhandle  Aviation,  Inc.,  Clarinda, 
Iowa,  to  acquire  100  percent  of  the 
voting  shares  of  Bank  Altoona,  AhcMina. 
Iowa,  a  de  novo  bank. 
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3.  Peotone  Banco]  p, 
Illinois,  to  acquire 
subsidiary  Southwest 
Worth,  Illinois.  100 
voting  shares 
Minooka,  Illinois 
acquire  100  percent 
of  Tri -County  Bank 
Minooka,  Illinois; 
Westbanco  Bancorp 
Illinois,  and  thereby 
at  least  82.02  percenl 
Bank  of  Westville, 
and  an  additional  4. 
of  19.61  percent,  of 
Founders  Bancorp 
Arizona,  and  thereb 
Founders  Bank  of 
Arizona. 

4.  PhiUpps 
Limited  Partnership 
Florida,  to  become  a 
company  by  acquirii  g 
voting  shares  of  Gratiot 
Gratiot,  Wisconsin 
indirectly  acquire 
Gratiot,  Wisconsin 

C.  Federal  Reservi 
(Randafl  C.  Sumner. 
Locust  Street,  St.  Lo\Us 

1.  Community 
Irvington.  Illinois,  to 
holding  company  by 
percent  of  the  voting 
Community  Trust 
Illinois. 

D.  Federal  Reserv* 
City  (John  E.  Yorke 
President)  925  Granc 
City,  Missouri  64198 

1.  Southeast 
Chanute,  Kansas,  to  < 
of  the  voting  shares 
Bank.  Fall  River 
regarding  this  appl 
received  no  later  thai  i 

E.  Federal  Reserve 
Francisco  (Kenneth 
Director,  Bank  Holding 
Market  Street,  San 
94105: 

1.  Community  Ban 
Utah,  to  become  a 
company  by  acquiring 
the  voting  shares  of 
Community  Bank, 

2.  Salinas  Vi 
California,  to  become 
company  by  acquirin ; 
the  voting  shares  of 
Salinas,  California. 

Board  of  Governors  ol 
System,  July  7, 1994 
Jennifer  J.  Johnson, 
Associa  te  Secretary  of  tfle 
(FR  Doc.  94-16895  Filec 
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Inc.,  Peotone, 
merger  through  its 
Bancorp,  Inc., 
)ercent  of  the 

Bancorp,  Inc., 
thereby  indirectly 
of  the  voting  shares 
Minooka, 
percent  of 
Inc.,  Westville, 
indirectly  acquire 
of  First  National 
Vtestville,  Illinois; 
percent,  for  a  total 
voting  shares  of 
Scottsdale, 
indirectly  acquire 
Arizona,  Scottsdale, 


Investiitent  Company 
Spring  Hill, 
bank  holding 
53  percent  of  the 
Bancshares,  Inc., 
thereby 
Gifetiot  State  Bank, 


■  Bar  csh 


Baak 


Bankof  St.  Louis 

Vice  President)  411 
Missouri  63166: 
ares.  Inc., 

become  a  bank 

acquiring  100 

shares  of 
Irvington, 


cf 
Kar  sas 


1 


iba  ik 
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Bank  of  Kansas 

;  lenior  Vice 
Avenue.  Kansas 


Band  hares.  Inc., 

cquire  82.5  percent 
"  Fall  River  State 
.  Comments 
ic^tion  must  be 
July  22. 1994. 
Bankof  San 
Binning, 
Company)  101 
Fifencisco,  California 


orporation.  Orem, 
holding 
100  percent  of 
Western 
Oi  ;m,  Utah. 
alley  B  mcorp,  Salinas, 
a  bank  holding 
100  percent  of 
^nk  of  Salinas, 

the  Federal  Reserve 


Board. 
7-12-94;  8:45  ami 


William  R.  Jones  and  Ellzatieth  J. 
Jones,  et  al.;  Change  in  Bank  Control 
Notices;  Acquisitions  of  Shares  of 
Banks  or  Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  2, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  William  R.  Jones  and  Elizabeth  J. 
Jones,  Fortville,  Indiana;  to  retain  18.02 
percent  of  the  voting  shares  of  North 
Salem  State  Bancorporation,  North 
Salem,  Indiana,  and  thereby  indirectly 
acquire  The  North  Salem  State  Bank, 
North  Salem,  Indiana. 

2.  Robert  G.  Porter,  North  Salem, 
Indiana;  to  retain  10.45  percent  of  the 
voting  shares  of  North  Salem  State 
Bancorporation,  North  Salem,  Indiana, 
and  thereby  indirectly  acquire  The 
North  Salem  State  Bank.  North  Salem. 
Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  7,  1994 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board.  • 

[FR  Doc.  94-16957  Filed  7-12-94:  8:45  am] 
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PB T  Bancshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  applicaltion  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August   . 
5, 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas  ■ 
City,  Missouri  64198: 

1.  PBT  Bancshares,  Inc.,  McPherson, 
Kansas;  to  acquire  100  percent  of  the 
voting  shares  of  Nickerson  Banl:shares, 
Inc.,  Nickerson,  Kansas,  and  thereby 
indirectly  acquire  Nickerson  State  Bank, 
Nickerson,  Kansas. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200    . 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Myers  Bancshares,  Inc.,  Dallas, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Woodhaven  National 
Bank,  Fort  Worth,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.July  7,  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-16958  Filed  7-12-94:  8:45  ami 
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FEDERAL  TRADE  COMMISSION 
[File  No.  921  0023] 

Kiwi  Brands  Inc.,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Coipmission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Pennsylvania- 
based  subsidiary  of  Sara  Lee 
Corporation  and  manufacturer  of  shoe 
care  products  to  divest  its  Esquire  and 
Griffin  brands  and  related  assets  to 
Hickory  Industries  within  one  month 


after  the  order  becomes  final.  If  the  sale 
to  Hickory  Industries  is  riot 
accomplished  within  one  month,  the 
proposed  agreement  would  require  Kiwi 
and  Sara  Lee  to  divest  the  assets  to 
another  Commission  approved  acquirer 
within  twelve  months  or  else  the" 
Commission  would  be  entitled  to  . 
appoint  a  trustee  to  sell  the  assets  to  a 
Commission  approved  acquirer  in  a 
manner  approved  by  the  Commission. 
DATES:  Comments  must  be  received  on 
or  before  August  12, 1994, 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Licker,  FTC/S-21 15, 
Washington,  DC  20580.  (202)  326-2851. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Pradtice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  divest,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  thirty 
(30)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(iiJ. 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission"),  having  initiated  an 
investigation  of  the  acquisition  by  Kiwi 
Brands  Inc.  ("Kiv«"),  a  wholly-owned 
subsidiary  of  Sara  Lee  Corporation 
("Sara  Lee"),  of  certain  assets  of 
Knomaik,  Inc. ,  at  the  time  of  the 
acquisition  a  wholly-ovtmed  subsidiary 
of  Papercraft  Corporation,  and  of  certain 
assets  of  Reckitt  and  Colman  pic,  and  it 
now  appearing  that  Kiwi  and  Sara  Lee, 
hereinafter  sometimes  referred  to  as 
proposed  Respondents,  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets  and 
providing  for  other  relief: 

It  is  hereby  agreed  by  and  between 
proposed  Respondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
coimsel  for  the  Commission  that: 

1.  Proposed  Respondent  Kiwi  is  a 
corporation,  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  office  and  principal  place  of  business 
located  at  447  Old  Swede  Road, 
Douglassville,  Peimsylvania  1951&- 
1239. 
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after  the  order  becomes  final.  If  the  sale 
to  Hickory  Industries  is  riot 
accomplished  within  one  month,  the 
proposed  agreement  would  require  Kiwi 
and  Sara  Lee  to  divest  the  assets  to 
another  Commission  approved  acquirer 
within  twelve  months  or  else  the' 
Commission  would  be  entitled  to  . 
appoint  a  trustee  to  sell  the  assets  to  a 
Commission  approved  acquirer  in  a 
manner  approved  by  the  Commission. 
DATES:  Comments  must  be  received  on 
or  before  August  12, 1994, 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Licker,  FTC/S-2115, 
Washington,  DC  20580.  (202)  326-2851. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Conmiission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Pradtice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  divest,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  thirty 
(30)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission"),  having  initiated  an 
investigation  of  the  acquisition  by  Kiwi 
Brands  Inc.  ("Kiwi"),  a  wholly-owned 
subsidiary  of  Sara  Lee  Corporation 
("Sara  Lee"),  of  certain  assets  of 
Knomark,  Inc.,  at  the  time  of  the 
acquisition  a  wholly-owned  subsidiary 
of  Papercraft  Corporation,  and  of  certain 
assets  of  Reckitt  and  Colman  pic,  and  it 
now  appearing  that  Kiwi  and  Sara  Lee, 
hereinafter  sometimes  referred  to  as 
proposed  Respondents,  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets  and 
providing  for  other  relief: 

It  is  hereby  agreed  by  and  between 
proposed  Respondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
coimsel  for  the  Commission  that: 

1.  Proposed  Respondent  Kiwi  is  a 
corporation,  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  office  and  principal  place  of  business 
located  at  447  Old  Swede  Road, 
Douglassville,  Pennsylvania  1951  &- 
1239. 


2.  Proposed  Respondent  Sara  Lee  is  a 
corporation,,organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Maryland,  with 
its  office  and  principal  place  of  business 
located  at  J  First  National  Plaza. 
Chicago,  Illinois  60602-4260. 

3.  Proposed  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Proposes  Respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
Respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  Respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
Respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  divest  and  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  order  shall  have  the  same 
force  and  effiect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 


provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  emd  decision  containing 
the  agreed-to  order  to  proposed 
Respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  Respondents  waive  any  right 
they  may  have  to  any  other  mamier  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  Respondciits  have  read 
the  draft  of  complaint  and  order 
contemplated  hereby.  Proposed 
Respondents  understand  that  one*;  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Proposed 
Respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  became 
final. 

Order 

1 

//  is  ordered  that,  as  used  in  this 
order,  the  following  def'intions  shali 
apply: 

A.  "Kiwri"  means  Kiwi  Brands,  Inc., 
its  predecessors,  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by  Kiwi, 
and  their  respective  directors,  officers, 
employees,  agents,  representatives,  and 
their  respective  successors  and  ass>gns. 

B.  "Sara  Lee"  means  Sara  Lee 
Corporation,  its  predecessors, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Sara  Lee,  and 
their  respective  directors,  officers, 
employees,  agents,  representative*,  and 
their  respective  successors  and  assigns. 

C.  "Respondents"  means  Kiwi 
Brands,  Inc.  and  Sara  Lee  Corporation. 

D.  "Chemical  shoe  care  products" 
means  all  chemical  products  used  in  the 
maintenance,  cleaning,  and  protection 
of  shoes,  including,  but  not  limited  to. 
aerosol,  liquid,  wax,  and  cream 
products. 

E.  "Sales  through  the  mass  market' 
means  all  sales  through  grocery  stores, 
drug  stores,  and  mass  merchandisers. 

F.  "Knomark  acquisition"  means  the 
1987  acquisition  in  which  Sara  Lee 
acquired  the  "Esquire"  brand  of 
chemical  shoe  care  products,  among 
other  assets,  irom  Knomark.  Inc.,  a 
wholly-owned  subsidiary  of  Papercraft 
Corporation. 

G.  "Reckitt  and  Colman  acquisitiun" 
means  the  1991  acquisition  in  which 
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Sara  Lee  acquired  tlje  "Griffin"  brand  of 
chemical  shoe  care  Products,  among 
other  assets,  from  R  ickitt  and  Colman 
pic. 

H.  "Commission"  means  the  Federal 
Trade  Commission. 

1.  "Griffin  and  Est  uire  assets"  means 
all  assets,  tangible  o  •  intangible, 
acquired  by  Sara  Le » in  the  Knomark 
acquisition  and  owi  ed  by  Sara  Lee  as  of 
January  1, 1994,  rehting  to  the 
production  or  sale  o "  chemical  shoe  care 
products  in  North  ai  id  South  America, 
and  at!  assets,  tangil  ile  or  intangible, 
acquired  by  Sara  Let  i  in  the  Reckitt  & 
Colman  acquisition  md  owned  by  Sara 
Lee  as  of  January  1,  1994.  relating  to  the 
production  or  sale  o  chemical  shoe  care 
products  in  North  and  South  America 
under  the  "Griffin"  >rand  name; 
provided,  however,  hat  "Griffin  and 
Esquire  assets"  excA  ides  equipment  and 
formulas  used  in  tht  production  of 
chemical  shoe  care  jiroducts  under  the 
"Kiwi"  brand.  The  Griffin  and  Esquire 
assets  include,  but  a  -e  not  limited  to. 
registered  and  unrej  istered  trademarks; 
formulas  and  other  t  -ade  secrets;  raw 
materials,  finished  g  3ods,  packaging 
materials,  and  other  inventories 
(excluding  inventories  of  raw  materials 
and  packaging  matei  ials  for  any 
products  to  be  manu  Factured  by  Kiwi  for 
Hickory  Industries,  1  nc,  after  the 
divestiture);  cus-tomtr  lists;  and 
business  and  financi  il  records,  relating 
to  the  "Griffin"  or  "]  Isquire"  brands 

II 

//  is  farther  ordere  i 
shall  divest,  absoluti  ly 
faith,  the  Grif6n  and 

The  GrifSn  and 
divested  either:  (1) 
of  the  date  this  orda: 
Hickory  Indastries. 
pursuant  to  the 
Asset  Purchase  Agre :: 
Kiwi  and  Hickory,  ai 
Amendment  One  to 
Asset  PvuxJtiase 
8, 1994.  attached  heijeto 
Confidential  Appen 
twelve  (12)  months 
becomes  finfil.  to  an 
acquirers  that  receivi  ( 
of  the  Commission 
manner  that  receives 
of  the  Commission 

The  purpose  of  tht 
assure  the  continuin  ; 
and  Esquire  assets  in 
independent,  viable 
in  the  sale  of  chemic  il 
products  in  the  Uniti  d 
remedy  the  lesseninf 
resulting  from  the 
and  the  Reckitt  and 
as  alleged  in  the 


Es) 


lie. 


IMI 


that  Respondents 
and  in  good 
Esquire  assets, 
uire  assets  shall  be 
x^idiin  one  (1)  month 
becomes  final,  to 
("Hickoiy"), 
November  30, 1993, 
iment  between 
amended  by 
^iovember  30, 1993, 
Agrefjaaent,  dated  March 
as  a 
;  or  (2)  within 
the  date  the  order 
icquirer  or 
the  prior  approval 
"  only  in  a 
the  prior  approval 


cix: 
cf 


aid 


divestiture  is  to 
use  of  the  Griffin 
an  ongoing, 
jperation  engaged 
"^'  shoe  care 
-  States,  and  to 
of  competition 
Knoraark  acqui.sitJon 
lolman  acquisition 
Ccnimission's 


complaint.  Provided,  however,  that  if 
Respondents  divest  pursuant  to 
Paragraph  H  ( 1 J  of  this  order,  in  no  event 
shall  Respondents'  enforcement  of  any 
security  iijterest  contained  in  the  Asset 
Purchase  Agreement  referred  to  in 
Paragraph  II  (1)  of  this  order  be 
construed  to  not  require  the 
Commission's  prior  approval,  pursuant 
to  Paragraph  V  of  this  order,  if  such 
approval  would  otherwise  be  required. 

Ill 

It  is  further  ordered  that: 

A.  It  Respondents  have  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval,  the 
Griffin  and  Esquire  assets  within  twelve 
months  of  the  date  this  order  beoon>es 
final,  the  Commission  may  appoint  a 
trustee  to  divest  the  Griffin  and  Esquire 
assets.  In  the  event  that  the  Commission 
or  the  Attorney  General  brings  an  action 
pursuant  to  section  5(/)  of  the  Federal 
Trade  Commission  Act.  15  U.S.C.  45(7), 
or  any  other  statute  enforced  by  the 
Commission,  Respondents  shall  consent 
to  the  appointment  of  a  trustee  in  such 
action.  Neither  the  appointment  of  a 
trustee  nor  a  decision  not  to  appoint  a 
trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  Genpral  fi"om  seeking  civil 
penalties  or  any  other  relief  available  to 
it  for  any  fcihire  by  Respondents  to 
comply  widi  this  order. 

B.  If  a  trustee  is  approinted  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III  A.  of  this  order. 
Respondents  shall  cwjsent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibiiities: 

1.  The  Commission  shall  select  the 
tntstee,  subject  to  the  consent  of 
Respondents,  which  consent  shall  cot 
be  uiu-easonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Respondents  have  not 
opposed  in  writing,  the  selection  of  any 
proposed  trustee  within  ten  (10^  days 
after  notice  by  the  staff  of  the 
Commission  to  Respondents  of  the 
identity  of  any  proposed  trustee, 
Respondfaits  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest^ 
the  Griffin  and  Esquire  assets. 

3.  The  trustee  shall  have  twelve  (12) 
months  fi'ora  the  date  the  Conunission 
approves  the  trust  agreement  described 
in  Paragraph  IH  B.  8.  to  accompfish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission.  If. 
however,  at  the  end  of  the  twelve-month 


period,  the  trustee  has  submitted  a  plan 
of  divestiture  or  believes  that  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  divestiture  period  may  be 
extended  by  the  Commission,  or,  in  the 
case  of  a  court -appointed  trustee,  by  the 
court. 

4.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facihties  related  to  the 
Griffin  and  Esquire  assets,  or  to  any 
other  relevant  information,  as  the 
trustee  may  reasonably  request 
Respondents  shall  develop  such 
financial  or  other  information  as  such 
trustee  may  reasonably  request  and  shall 
cooperate  with  the  trustee.  Respondents 
shall  take  no  action  to  interfere  with  or 
impede  the  trustee's  accomplishment  of 
the  divestiture.  Any  delays  in 
divestiture  caused  by  Respondents  shall 
extend  the  time  Tor  divestiture  under 
this  Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or.  for  a  court-appointed  tiustee,  by  the 
court.  •  ' 

5.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  Respondent's 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestiture  shall  be  made  in  the  manner 
and  to  the  aqquirer  or  acquirers  as  set 

out  in  Paragraph  II  of  this  order;  / 

provided,  however,  if  the  trustee  ^/ 

receives  bona  fide  offers  from  more  Tp/mi 
one  acquiring  entity,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  seJected  by 
Respondenls  from  among  those 
approved  bj' the  Commission. 

6.  The  trustee  Shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondents,  on  such 
reasonable  and  customary  tenns  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  Respondents,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  r^resentatives 
and  assistants  as  are  reasonably 
necessary  to  carry  out  the  trustee's 
duties  and  responsibilities.  The  trustee 
shall  account  for  all  monies  derived 
from  the  divestiture  and  all  expenses 
incurred.  After  approval  by  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court,  of  the 
account  of  the  trustee,  including  fees  for 
his  or  her  services„all  remaining  monies 
shall  be  paid  at  the  direction  of 
Respondents,  and  the  trustee's  power 
shall  be  terminated.  The  trustee's 


compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  tnistee's 
divesting  the  Griffin  and  Esquire  assets. 

7.  Respondents  shall  indemnify  the 
trustee  and  hold  the  trustee  harinless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  otber^ 
expenses  incurred  in  connection  with 
the  preparation  for.  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liabiUty,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

8.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  Respondents  shall 
ex'ecute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  order. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III  A.  of  this 
order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee;  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  order. 

11.  The  trustee  shall  report  in  writing  - 
to  Respondents  and  the  Commission 
every  sixty  (60)  days  concerning  tho 
trustee's  efforts  to  accomplish 
divestiture. 

IV 

//  is  further  ordered  that  pending 
divestiture  of  the  Griffin  and  Esquire 
assets.  Respondents  shall  maintain  the 
viability  and  marketability  of  the  Griffin 
and  Esquire  assets  and  shall  not  cause 
or  permit  the  destruction,  removal, 
wasting,  deterioration  or  impairment  of 
the  Griffin  and  Esquire  assets. 

V 

-     U  is  further  ordered  that,  for  a  period 
often  (10)  years  fi-om  the  date  this  order 
becomes  final.  Respondents  shall  not, 
directly  or  indirectly,  through 
subsidiaries,  partnerships,  or  othprwise. 
without  the  prior  approval  of  the 
Commission: 

A.  Acquire  any  stock,  share  capital,  ii 

equity  or  other  interest  in  any  concern ,       p 
corporate  or  non-corporate,  presently 
engaged,  in  or  within  the  two  years  « 
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compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  tnistee's 
divesting  the  Griffin  and  Esquire  assets. 

7.  Respondents  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  others 
expenses  incurred  in  connection  with 
the  preparation  for,  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liabihty,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

8.  Within  ten  (lOi  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  Respondents  shall 
ex'ecute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  order. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III  A.  of  this 
order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee;  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  order. 

11.  The  trustee  shall  report  in  writing  ■ 
to  Respondents  and  the  Commission 
every  sixty  (60)  days  concerning  Iho 
trustee's  efforts  to  accomplish 
divestiture. 

IV 

ft  is  further  ordered  that  pending 
divestiture  of  the  Griffin  and  Esquire 
assets.  Respondents  shall  maintain  the 
viabihty  and  marketability  of  the  Griffin 
and  Esquire  assets  and  shall  not  cause 
or  permit  the  destruction,  removal, 
wasting,  deterioration  or  impainiient  of 
the  Griffin  and  E.squire  assets. 


-     //  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  order 
becomes  final.  Respondents  shall  not, 
directly  or  indirectly,  through 
subsidiaries,  partnerships,  or  othfrvvise. 
without  the  prior  approval  of  the 
Commission: 

A.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  presently 
pjigaged.  in  or  within  the  two  years 


preceding  such  acquisition  engaged  in 
the  manufacture  of  chemical  shoe  care 
products  in  the  United  States,  or  the 
distribution  or  sale  of  chemical  shoe 
care  products  through  the  mass  market 
in  the  United  States;  provided,  however, 
that  an  acquisition  will  be  exempt  from 
the  requirements  of  this  paragraph  if  it 
is  solely  for  the  purpose  of  investment 
and  Respondents  will  hold  no  more 
than  one  percent  of  the  shares  of  any 
class  of  security  traded  on  a  national 
securities  exchange  or  authorized  to  be 
quoted  in  an  interdealer  quotation 
system  of  a  national  securities 
association  registered  with  the  United 
States  Securities  and  Exchange 
Commission;  or 

B.  Acquire  any  assets  used  for.  or 
previously  used  for  (and  still  suitable 
for  use  for)  the  manufacture  of  chemical 
"  shoe  care  products  in  the  United  States, 
or  the  distribution  or  sale  of  chemical 
shoe  care  products  through  the  mass 
market  in  the  United  States  (including, 
but  not  Umited  to,  ^ranu  or  trade 
names),  except  in  the  ordinary  course  of 
business,  frtjm  any  concern,  corporate  or 
non-corporate,  presently  engaged  in,  or 
within  the  two  years  preceding  such 
acquisition  engaged  in  the  manufacture 
of  chemical  shoe  care  products  in  the 
United  States,  or  the  distribution  or  sale 
of  chemical  shoe  care  products  through 
the  mass  market  in  the  United  States; 
provided,  however,  that  an  acquisition 
of  assets  will  be  exempt  from  the 
requirements  of  this  paragraph  if  the 
purchase  price  of  the  assets-to-be- 
acquired  is  less  than  $100,000,  and  the 
purchase  price  of  all  assets  used  for,  or 
■  previously  used  for  (and  still  suitable 
for  use  for)  the  manufacture  of  chemical 
shoe  care  products  in  the  United  States, 
or  the  distribution  or  sale  of  chemical 
shoe  care  products  through  the  mass 
market  in  the  United  States  that 
Respondents  have  acquired  from  the 
same  person  (as  that  term  is  defined  in 
Ihe  premerger  notification  rules,  16  CFR 
801.1(a)(1))  in  the  twelve-month  period 
preceding  the  proposed  acquisition, 
when  aggregated  with  the  purchase 
price  of  the  to-be-acqufred  assets,  does 
not  exceed  $100,000. 

VI 

//  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  bom  the  date  this  order 
becomes  final,  unless  Respondents  are 
required  to  seek  prior  approval  from  the 
Commission  pursuant  to  Paragraph  V, 
Respondents  shall  not,  without 
providing  advance  written  notification 
to  the  Conunission,  directly  or 
indirectly;  through  subsidiaries, 
partnerships,  or  otherwise: 

.  A'.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern. 


ruirporate  or  non-corporate,  presently 
engaged  In,  or  within  the  two  years 
preceding  such  acquisition  engaged  in 
the  manufacture,  distribution,  or  sale  »if 
chemical  shoe  care  products  in  the 
United  States;  provided,  however,  thai 
an  acquisition  will  be  exempt  from  tho 
requirements  of  this  paragraph  if  it  is 
solely  for  the  purpose  of  investment  and 
Respondents  will  hold  no  more  than 
one  percent  of  the  shares  of  any  class  of 
security  traded  on  a  national  securities 
exchaiige  or  authorized  to  be  quoted  in 
an  interdealer  quotation  system  of  ;i 
national  securities  association  registered 
with  the  United  States  Securities  and 
Exchange  Commission;  or 

B.  Acquire  any  assets  used  or 
previously  used  (and  still  suitable  Ut: 
use)  in  the  manufacture,  distribution,  oi 
sale  of  chemical  shoe  care  products, 
except  in  the  ordinary  course  of 
business,  from  any  concern,  corporate  oi 
non-corporate,  presently  engaged  in.  or 
within  the  two  years  preceding  such 
acquisition  engaged  in  the  manuf.i(:ttir»>. 
distribution,  or  sale  of  chemical  slioe 
care  products  in  the  United  States 

Said  notiiication  shall  be  given  on  the 
Notification  and  Report  Form  set  forth 
in  the  Appendix  to  Part  803  of  Title  Hi 
of  the  Code  of  Federal  Regulations  as 
amended  (hereinafter  referred  to  as   the 
Notification").  Respondents  shall 
provide  to  the  Commission  at  least 
thirty  days  prior  to  acquiring  any  such 
interest  (hereinafter  referred  to  as  the 
■first  waiting  period"),  both  the 
Notification  and  supplemental 
information  either  in  Respondents 
possession  or  reasonably  available  to 
Respondents.  Such  supplemental 
information  shall  include  a  copy  o{  the 
proposed  acquisition  agreement;  the 
names  of  the  principal  representatives 
of  each  Respondent  and  of  the  firm 
Respondents  desire  to  acquire  who 
negotiated  the  acquisition  agreement; 
and  any  management  or  strategic  plans 
discussing  the  proposed  acquisition.  If, 
within  the  first  waiting  period, 
representatives  of  the  Commission  make 
a  written  request  for  additional 
information.  Respondents  shall  not 
consummate  the  acquisition  until 
twenty  days  after  submitting  such 
additional  information.  Early 
termination  of  the  waiting  periods  in 
this  paragraph  may  be  requested  and, 
where  appropriate,  granted  in  the  same 
maimer  as  is  applicable  under  the 
requirement.";  and  provisions  of  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976  15  U.S.C.  18a. 

VII 

It  is  further  ordered  that: 
A.  Within  sixty  (60)  days  after  the 
date  this  order  becomes  final  and  e\  c. , 
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sixty  (60)  day*  thereafter  until 
Respondents  have  fully  complied  witii 
the  provisions  of  Paragraph  U  or  01  of 
this  order.  Respondents  shall  submit  to 
the  Conimission  a  verified  written 
report  setting  forth  in  (detail  the  manner 
and  form  in  which  they  intend  to 
comply,  are  complying,  and  have 
complied  with  Paragriphs  II  and  HI  of 
this  order.  Respondents  shall  include  in 
their  compUance  reports,  among  other 
things  that  are  require  d  from  time  to 
time,  a  full  descriptio;  i  of  the  efforts 
being  made  to  complj  with  Paragraphs 
n  and  III  of  the  order,  including  a 
description  of  all  subs  tantive  contacts  or 
negotiations  for  the  di  krestitiu-e  and  the 
identity  of  all  parties  contacted. 
Respondents  shall  inc  ude  in  their 
compliance  reports  cc  pies  of  all  written 
communications  to  ar  d  from  such 
parties,  all  internal  mi  imoranda,  and  all 
reports  and  recomme:  dations 
ctmceming  divestitun  i.  f^ovided, 
however,  that  if,  prior  to  the  date  the 
first  report  required  b; '  this  paragraph  is 
due.  Respondents  ha\ ;  consummated 
the  acquisition  descri  »ed  in  Paragraph  II 
(1)  of  this  order.  Respondents  shall,  in 
lieu  of  the  report  or  re  jorts  and 
documentary  altachm  «ts  required  by 
this  Paragraph,  submi  to  the 
Commission,  within  t  lirty  (30)  days  of 


consummation  of  the  Acquisition,  a 
verified  statement  thai  Respondents 
have  complied  with  ?  iragraph  II  of  this 
order,  including  the  d  ite  of 
consummation 

B.  One  (IJ  year  froni  the  date  this 
order  becomes  final,  a  inually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  order  bee  ames  final,  and  at 
such  other  times  as  thi  s  Commission 
may  mquire.  Respond)  tuts  shall  file  a 
verified  written  report  with  the 
Commission  setting  fci  ih  in  detail  the 
manner  and  form  in  w  lich  they  have 
complied  and  are  coid  ilying  with 
Paragraphs  V  and  VI  c  this  order. 

vm 


tl  irty 


ft  is  further  orderdei  I 
Respondents  shall  noi 
Commission  at  least 
any  proposed  change 
Respondent,  such  as 
assignment  or  sale  res  i 
emergency  of  a 
the  creation  or  dissolu^on 
subsidiaries  or  any 
Respondent  that  may 
obligations  arising  outM 

IX 


otler 


It  is  further  ordered 
purpose  of  determining 
compliance  with  this 
1. 1  any  legally  recogni 
upon  written  request 


that  each  of  the 
fythe 

days  prior  to 
3  such 
ssolution, 
Iting  in  the 
corporation, 

of 
change  in  such 
4ffect  compliance 
f  this  order. 


hat,  for  the 

or  securing 
(frder,  and  subject 

privilege, 
lach  of  the 


Respondents  shall  permit  any  duly 
authorized  representative  of  the 
Commission: 

A.  Access,  during  ofSce  hours  and  in 
the  presence  of  cotmsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  such 
Respondent  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  (5)  days  notice  to  such 
Respondent  and  without  restraint  or 
interference  fixan  it,  to  interview 
officers,  directors,  or  employees  of  such 
Respondent,  who  may  have  counsel 
present,  regarding  such  matters. 

Analysis  to  Aid  Public  Comment  on  the 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission")  has  accepted,  for  public 
comment  fi-om  Kiwi  Brands  Inc. 
("Kiwi")  and  Sara  Lee  Corporation 
("Sara  Lee")  an  agreement  containing 
consent  order.  This  agreement  has  been 
placed  on  the  public  record  for  thirty 
days  for  reception  of  comments  fi-om 
interested  persons. 

Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  thirty  days,  the  Commission  will 
again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
order. 

The  Commission's  investigation  of 
this  matter  concerns  Sara  Lee's  and 
Kiwi's  1987  acquisition  of  the  "Esquire" 
brand  of  chemical  shoe  care  products 
and  related  assets  from  Knomark,  Inc., 
then  a  subsidiary  of  Papercraft 
Corporation,  and  Sara  Lee's  and  Kiwi's 
1991  acquisition  of  the  "Griffin"  brand 
of  chemical  shoe  care  products  and 
related  assets  from  Reckitt  &  Colman. 

The  agreement  containing  consent 
order  would,  if  finally  accepted  by  the 
Commission,  settle  charges  alleged  in 
the  Commission's  complaint  that  the 
acquisitions  substantially  lessened 
competition  in  the  sale  in  the  United 
States  of  chemical  shoe  care  products 
u.sed  in  the  maintenance,  cleaning,  and 
protection  of  shoes,  through  grocery 
stores,  drug  stores,  and  mass 
merchandisers,  sometimes  referred  to  as 
the  mass  market  channel,  and  that  Sara 
Lee  undertook  the  acquisitions  with  the 
intention  and  effect  of  restraining, 
lessening,  or  eliminating  competition,  or 
acquiring  or  maintaining  market  power 
in  the  same  market.  The  Commission's 
complaint  further  alleges  that  the 
acquisitions  had  and  will  have 
anticompetitive  effiects  and  that,  in 
making  the  acquisitions,  Sara  Lee  and 
Kiwi  violated  Section  7  of  the  Clayton 


Act  and  Section  5  of  the  Federal  Trade 
Commission  Art. 

The  order  accepted  fw  public 
comment  contains  provisions  that 
would  require  that  Sara  Lee  and  Kiwi 
divest  the  "Esquire"  and  "Griffin" 
brand  names  and  reflated  assets  to 
Hickorj'  Industries,  Inc.,  within  one 
month  of  the  date  the  order  becomes 
final.  If  the  transaction  with  Hickory 
Industries,  Inc.,  is  not  consummated 
within  one  mraith  of  the  date  the  order 
becomes  final,  then  the  order  would 
require  Sara  Lee  and  Kiwi  to  divest  the 
Esquire  and  Griffin  assets  to  an  acquirer 
that  receives  the  firior  approval  of  the 
Commission  and  in  a  manner  approved 
by  the  Commission  vrithin  twelve 
months  of  the  date  the  order  becomes 
final.  The  purpose  of  the  divestitiu«  is 
to  assure  the  continuing  iise  of  the 
Esquire  and  Grifiin  assets  in  an  ongoing, 
independent,  viable  operation  engaged 
in  the  sale  of  chemical  shoe  care 
products  in  the  United  States,  and  to 
remedy  the  lessening  of  competition 
resulting  from  each  of  the  acquisitions. 

If  Sara  Lee  and  Kiwi  do  not  divest  the 
Esquire  and  Griffin  assets  within  the 
time  periods  described  above,  the 
Commissi(«  would  be  entitled  to 
appoint  a  trustee  to  effect  the  divestiture 
of  the  Esquire  and  Griffin  assets  to  an 
acquirer  or  acquirers  approved  by  the 
Commission  and  in  a  manner  approved 
by  the  Commission. 

For  a  period  of  t^i  years  from  the  date 
the  order  becomes  final,  the  order 
would  also  prohibit  Kiwi  and  Sara  Lee 
from  acquirii^.  without  prior 
Commission  approval,  stock  in  or  assets 
of  an  entity  engaged  in  the  manufacture 
of  chemical  shoe  care  products  in  the 
United  States,  or  the  distribution  or  sale 
of  chemical  shoe  care  products  through 
the  mass  market  in  the  United  States. 
Acquisitions,  for  investment  purposes 
only,  of  less  than  1  percent  of  the 
outstanding  stock  of  a  publicly-traded 
company  would  be  exempt  from  the 
prior  approval  provision.  Acqui.sitions 
of  certain  assets  valued  at  less  than 
$100,000  would  also  be  exempt  from  the 
prior  approval  provision. 

For  acquisitions  of  stock  in  or  assets 
of  an  entity  engaged  in  the  manufacture, 
distribution,  or  sale  of  chemical  shoe 
care  products  in  the  United  States  by 
Sara  Lee  or  Kiwi  for  which  prior 
approval  would  not  otherwise  be 
required  by  the  order,  the  order  would 
require  that  Sara  Lee  and  Kiui  give 
notice  to  the  Commission  before 
consummating  the  acqnisrtian. 
Acquisitions,  for  investment  purposes 
only,  of  less  than  1  percent  of  the 
outstanding  stock  of  a  publicly-traded 
company  would  be  exempt  from  the 
prior  notice  provision,  in  addition  to 


being  exempt  from  the  prior  approval 
provision. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
consent  ord^  and  any  other  aspect  of 
the  acquisition.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
order  or  to  modify  its  terms  in  any  way. 
Donald  S.  Gark, 
SecretaTy. 

[FR  Doc.  94-16950  Filed  7-12-94;  8:45  am) 
BILUNG  CODE  trSO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service;  Proposed 
Ronald  Reagan  Federal  Building- 
United  States  Courthouse,  City  of 
Santa  Ana,  California 

Correction  to  the  Notice  of  Availability 
(NOA)  for  a  Final  Environmental  Impact 
Statement  (FEIS) 

This  notice  is  to  correct  the  General 
Services  Administration  notice 
published  in  the  59  Federal  Register, 
dated  June  21, 1994,  page  31996.  The 
corrected  notice  is  as  follows: 

Notice  of  Availability  for  a  Final 
EnvircHimental  Impact  Statement  (FEIS) 

The  U.S.  General  Services 
Administration  (GSA)  hereby  gives 
notice  that  a  FEIS  for  the  Ronald  Reagan 
Federal  Building-U.S.  Courthouse  has 
been  prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency 
(EPA). 

The  proposed  action  would  include 
the  construction  of  a  new  Federal 
Building-U.S.  Courthouse  with 
approximately  347,498  square  feet  of 
occupiable  space  and  214  onsite  parking 
spaces  within  the  Central  Business  Area 
(CBA)  of  the  City  of  Santa  Ana, 
California.  In  addition  to  the  proposed 
action,  the  FEIS  examined  three 
alternatives  including  the  expansion  of 
court  operations  into  a  leased  facility, 
construction  at  an  alternate  site,  and 
"no  action"  (e.g.,  status  quo).  The  FEIS 
prepared  by  GSA  addressing  this  action 
is  on  file  and  may  be  obtained  from: 
The  U.S.  General  Services 
Administration,  Region  9,  Public 
Buildings  Service,  Attn:  Ms.  Mitra  K. 
Nejad,  Planning  Staff  (9PL),  525 
Market  Street,  35th  floor,  San 
Francisco.  CA  94105-2799,  Phone 
number  (415)  744-5252. 
A  limited  number  of  copies  of  the 
FEIS  are  available  to  fill  single  copy 
requests.  Loan  copies  of  the  FEIS  are 
available  for  review  at  the  City  of  Santa 
Ana  Central  Library,  and  the  Chet 
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being  exempt  from  the  prior  approval 
provision. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  ccHiceming  the 
consent  order  and  any  other  aspect  of 
the  acquisition.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
order  or  to  modify  its  terms  in  any  way. 
Donald  S.  Clark, 
Secretory. 

[FR  Doc.  94-16950  Filed  7-12-94;  8:45  am} 
BILUNG  CODE  trSO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service;  Proposed 
Ronald  Reagan  Federal  Building- 
United  States  Courthouse.  City  of 
Santa  Ana,  California 

Correction  to  the  Notice  of  Availability 
(NOA)  for  a  Final  Environmental  Impact 
Statement  (FEIS) 

This  notice  is  to  correct  the  General 
Services  Administration  notice 
published  in  the  59  Federal  Register, 
dated  June  21, 1994.  page  31996.  The 
corrected  notice  is  as  follows: 

Notice  of  Availability  for  a  Final 
Environmental  Impact  Statement  (FEIS) 

The  U.S.  General  Services 
Administration  (GSA)  hereby  gives 
notice  that  a  FEIS  for  the  Ronald  Reagan 
Federal  Building-U.S.  Courthouse  has 
been  prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency 
(EPA). 

The  proposed  action  would  include 
the  construction  of  a  new  Federal 
Building-U.S.  Courthouse  with 
approximately  347,498  square  feet  of 
occupiable  space  and  214  onsite  parking 
spaces  within  the  Central  Business  Area 
(CBA)  of  the  City  of  Santa  Ana, 
California.  In  addition  to  the  proposed 
action,  the  FEIS  examined  three 
alternatives  including  the  expansion  of 
court  operations  into  a  leased  facility, 
construction  at  an  alternate  site,  and 
"no  action"  (e.g.,  status  quo).  The  FEIS 
prepared  by  GSA  addressing  this  action 
is  on  file  and  may  be  obtained  from: 
The  U.S.  General  Services 
Administration,  Region  9,  Public 
Buildings  Service,  Attn:  Ms.  Mitra  K. 
Nejad,  Planning  Staff  (9PL),  525 
Market  Street,  35th  floor.  San 
Francisco.  CA  94105-2799,  Phone 
number  (415)  744-5252. 
A  limited  number  of  copies  of  the 
FEIS  are  available  to  fill  single  copy 
requests.  Loan  copies  of  the  FEIS  are 
available  for  review  at  the  City  of  Santa 
Ana  Central  Library,  and  the  Chet 


Holifield  Federal  Building,  Laguna 
Niguel  Field  Office,  24000  Avila  Road, 
Suite  4100,  Laguna  Niguel,  CA  92656. 

Dated:  July  1, 1994. 
Aki  Nakao, 

Acting  FegionaJ  Administrator  (9A). 
IFR  Doc.  94-16909  Filed  7-12-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[CDC-480] 

Announcement  of  Cooperative 
Agreement  to  the  Association  of  State 
and  Territoriai  Chronic  Disease 
Program  Directors 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  sole  source  cooperative 
agreement  with  the  Association  of  State 
and  Territorial  Chronic  Disease  Program 
Directors  (.ASTCDPD)  to  provide  State 
and  national  leadership  to  develop 
programs  for  the  control  and  prevention 
of  chronic  disease  and  to  prevent  the 
development  of  behaviors  that 
contribute  to  the  development  of 
chronic  disease.  Approximately 
$200,000  is  available  in  FY  1994  to  fund 
this  award.  It  is  expected  that  the  award 
will  begin  on  or  about  September  30, 
1994,  and  will  be  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
5  years.  This  funding  estimate  may  vary 
and  is  subject  to  change.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  availability  of  funds. 

The  purpose  of  this  cooperative 
agreement  is  to  assist  ASTCDPD  to 
periodically  determine  the  status  of 
State  and  local  chronic  disease 
programs  and  provide  appropriate 
professional  expertise  to  implement 
informational  and  programmatic 
activities  to  enhance  the  delivery  of 
comprehensive  chronic  disease 
prevention  and  control  services. 

The  CDC  will  collaborate  in  designing 
survey  techniques,  analyzing  data,  and 
developing  informational,  educational, 
and  programmatic  approaches  to 
enhance  national.  State,  and  local 
comprehensive  chronic  disease 
programming;  designing  profiles  of 
ASTCDPD  membership  and 
organizational  resources  available  to 
assist  health  care  agencies  and 
organizations;  developing 
communications  systems;  and  providing 


scientific  and  operational  updates  in  the 
areas  of  categorical  and  comprehensive 
chronic  disease  prevention  and  controL 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quaUty  of  life.  This  announcement 
is  related  to  the  priority  areas  of 
Physical  Activity  and  Fitness,  Heart 
Disease  and  Stroke,  Nutrition.  Diabetes, 
Cancer,  and  Tobacco.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
Section  Where  To  Obtain  Additional 
Information.) 

Authority:  This  program  is  authorized 
under  section  317  {k)(2),  |42  U.S.C 
247b(kK2)l  of  the  Public  Health  Service  Act. 
as  amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicant 

Assistcuice  will  be  provided  only  to 
ASTCDPD.  No  other  applications  are 
solicited.  The  Program  Announcement 
and  the  application  kit  have  been  sent 
to  ASTCDPD. 

EligibiUty  is  limited  to  ASTCDPD 
because  of  its  unique  relationship  with 
both  the  Association  of  State  and 
Territorial  Health  Officials  (ASTHO) 
and  State  chronic  disease  prevention 
and  health  promotion  programs. 
ASTCDPD  is  an  affiliate  of  the  ASTHO 
and  is  the  officially  designated 
organization  to  advise  and  represent  the 
interest  of  State  health  officials  in 
comprehensive  chronic  disease 
prevention  and  control  activities. 
ASTCDPD  is  the  only  national  nonprofit 
chronic  disease  organization  of  which 
program  directors  and  staff  representing 
all  States  and  territories  are  members. 
ASTCDPD  is  organized  specifically,  to 
serve  as  a  convener  of  activities  relative 
to  State  chronic  disease  programs. 

The  mission  of  ASTCDPD  is  to 
provide  State  and  national  leadership  to 
develop  programs  for  the  control  and 
prevention  of  chronic  disease 
conditions  and  to  prevent  the 
development  of  behaviors  that 
contribute  to  the  development  of 
chronic  disease  conditions.  ASTCDPD  is 
juniquely  capable  of  analyzing,  advising, 
and  fulfilling  liaison  responsibilities  for 
comprehensive  chronic  disease 
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prevention  and  cor  trol  activities  among 
such  broad-based  s  )ecialties  as  Health 
Education/Risk  Rec  uction,  Diabetes, 
Physical  Activity  a  id  Fitness,  Heart 
Disease  and  Stroke  Cancer,  Nutrition, 
and  Tobacco.  ASTC  !DPD  has  served  as  a 
policy  developmen :  and  capacity- 
building  organizatii  )n  in  public  health 
matters  since  1988  ind  has  as  one  of  its 
major  objectives  thi  i  sharing  of 
information  within  and  between  State 
health  departments 

In  collaooration  \  nth  other  national 
organizations,  AST  DPD  accomplishes 
its  mission  by  diss€  minaUng 
information  on  chrt  nic  disease  program 
needs  and  services,  recommending  and 
advocating  im.prove  d  policies  and 
programs.  ASTODP  3  also  provides 
consultation  and  gu  idance  to  State 
programs  in  the  esti  blishment  of 
statewide  systems  c  f  coordinated, 
community-based  p  revention  and 
individual  care  for  persons  with  chronic 
or  disabling  conditi  jns,  and  for  persons 
with  limited  access  to  services.  All  of 


information  from  10 


and  funded  by  the  ci  (operative 
agreement  will  i>e  si  bject  to  review  by 
the  Office  of  Manage  ment  and  Budget 


(OMB)  under  the  Pa 
Act. 


ccomphshed 
and  collaboration 
and  local  partners 


these  activities  are  { c 

through  cooperatioi 

with  national,  State 

in  the  public  and  pi  ivate  sectors. 

Although  other  oi  ganizations  may 
possess  some  of  the  ;e  abilities  and/or 
perform  some  of  the  se  roles,  no  other 
organization  has  AS  TCDPD's  unique 
characteristics.  AST  CDPD  is  comprised 
of  State  chronic  dis<  ase  program 
directors,  who  are  n  jcessary  to 
effectively  carry  out  the  activities 
entailed  in  this  proj  ram. 

Executive  Order  12!  72  Review 

This  program  is  n  )t  subject  Executive 
Order  12372  review 

Public  Health  Sysiei  a  Reporting 
Requirement 

This  program  is  n  )t  subject  to  the 
Public  Health  Systei  n  Reporting 
Requirement. 

Catalog  of  Federal  I  omestic  Assistance 
Number 

The  Catalog  of  Fcdei  I'l  Domestic 
Assistance  number  is  ?  3.283. 

Other  Requirement! 

PaperK'ork  Reductio  i  Act 

Projects  that  invol  re  the  collection  of 


or  more  individuals 


erwork  Reduction 


Where  to  Obtain  Ad|litional 
Information 


If  you  are  intereste  d 
additional  informati  )n 


in  obtaining 
regarding  this 


project,  please  refer  to  Aimouncement 
480  and  contact  Albertha  Carey,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314. 
Mailstop  E-18,  Atlanta,  GA  30305. 
telephone  (404)  842-6508,  for  business 
management  technical  assistance. 
Programmatic  technical  assistance  may 
be  obtained  from  Gary  C.  Hogelin. 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford  Highway 
NE.,  Mailstop  K-30,  Atlanta.  GA  30341- 
3724.  telephone  (404)  488-5270. 

A  copy  of  "Healthy  People  2000" 
(Full  Report,  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  may  be 
obtained  through  the  Superintendent  of 
Documents,  Govenmient  Printing 
Office.  Washington.  DC  20402-9325. 
telephone  (202)  783-3238. 

Dated:  July  7. 1994. 
Martha  Katz, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  94-16960  Filed  7-12-94;  8:45  am] 
BILLING  CODE  416»-18-^ 


[CDC-^ttS] 

Announcement  of  Cooperative 
Agreement  to  the  State  of  North 
Carolina  Department  of  Environment 
Health,  and  Natural  Resources 

summary:  The  Centers  for  Disease 
Control  and  Prevention  (CDC) 
amiounces  the  availability  of  fiscal  year 
(FY)  1994  funds  for  a  cooperative 
agreement  program  for  Diabetes 
Intervention:  Reaching  and  Educating 
Communities  Together  (Project  DIRECT) 
with  the  State  of  North  Carolina 
Depai-tment  of  Environment.  Health, 
and  Natural  Resources  (DEHNR)  to 
further  develop  and  carrjout  multi- 
level, community -based  interventions  to 
reduce  the  burden  of  diabetes  and  its 
complications  in  an  African- American 
community. 

Project  DIRECT  is  a  multiyear 
demonstration  project  of  the  Division  of 
Diabetes  Translation  (DDT).  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP). 
CDC.  incorporating  the  principal 
translation  functions  of  the  division  of: 
(1)  Defining  the  burden  of  diabetes,  (2) 
developing  innovative  approaches  to  the 
prevention  and  control  of  diabetes,  (3) 
implementing  these  approaches  through 


the  State-based  diabetes  control 
programs,  and  (4)  coordinating  national. 
State,  and  local  resources  for  improved 
diabetes  care. 

Approximately  $650,000  is  available 
in  FY  1994  to  fund  this  program.  This 
funding  is  to  support  administrative 
start-up  costs,  to  include  staffing  and 
awarding  competitive  subcontracts  with 
community  institutions  and 
organizations  conducting  specific  work 
related  to  the  execution  of  the 
intervention  plan.  Operational  fimding 
for  intervention  and  evaluation  is 
expected  to  increase  in  years  02  through 
05. 

It  is  expected  that  the  award  will 
begin  on  or  about  September  30,  1994, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
5  years.  This  funding  estimate  may  vary 
and  is  subject  to  change. 

The  purpose  of  Project  DIRECT  is  to: 

(1)  Improve  the  health-related  quality  of 
life  of  an  African- American  community 
by  reducing  the  burden  of  diabetes  and 
its  complications  through  a  multilevel, 
community-based  intervention(s),  and 

(2)  develop,  carry  out.  and  evaluate 
strategies  that  will  be  incorporated  into 
State-based  diabetes  control  programs 
nationwide.  The  research  design  of  the 
project  is  to  conduct  a  baseline 
population  survey  of  a  predominantly 
urban  and  suburban  African-American 
community,  implement  targeted 
interventions  for  at  least  5  years, 
monitor  a  longitudinal  cohort  of  persons 
with  diabetes,  and  conduct  a  follow-up 
survey  at  the  end  of  the  intervention 
phase  to  detect  and  document 
community  level  chmiges.  There  will 
also  be  a  comparison  community  that 
will  be  surveyed  at  baseline  and  at 
follow-up.  This  multilevel  community 
intervention  will  be  conducted  by  a 
consortium  of  public  and  private 
agencies  and  organizations  with 
management  and  leadership  provided 
by  the  official  State  health  department. 

The  CDC  will  assist  in  the  design  of 
interventions  and  evaluation  protocols 
used  in  conducting  and  evaluating  the 
project,  provide  technical  assistance  in 
the  design  of  demonstration  protocols, 
provide  programmatic  consultation  and 
guidance  in  support  of  the  project, 
coordinate  with  DEHNR  in  sharing  and 
distributing  inforftiation.  data,  and 
successful  strategies  and  interventions 
to  States  and  other  appropriate 
organizations,  agencies,  and 
institutions.  CDC  will  also  provide 
DIRECT  Intervention  Plan  guidelines 
and  assist  in  the  development  of  a  plan 
for  Diabetes  Care.  Outreach,  and  Health 
Promotion  interventions. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 


promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  armouncement 
is  related  to  the  priority  area  of  Diabetes 
and  Chronic  Disabling  Conditions,  with 
particular  attention  to  populations  at 
disproportionate  risk  of  developing 
diabetes,  including  minorities  and  the 
elderly.  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  the  section 
WHERE  TO  OBTArN  ADOmONAL 
INFORMATION.} 

Authwity:  This  program  is  authorized 
under  Section  301(a)  and  317(k),  42  U.S.C. 
241(a)  and  247b,  of  the  Public  Health  Senioe 
Act,  as  amended. 

SMOKE-FREE  WORKPtJkCE:  The  Public 
Health  Service  strongly  encourages  all 
grant  recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 
ELKMLE  APPLICANT:  Assistance  will  be 
provided  only  to  DEHNR  for  this 
project.  No  other  applications  are 
solicited.  The  Program  Armouncement 
and  application  kit  have  been  sent  to 
DEHNR 

DEHNR  and  North  CaroUna  are 
uniquely  situated  to  conduct  this  project 
for  the  following  reasons: 

A.  In  1990,  following  an  open 
competition,  a  contTact  for  the  pilot 
phase  of  Project  DIRECT  was  awarded  to 
a  research  institution  in  North  Carolina. 
Developmental  activities  associated 
with  Project  DIRECT  have  been 
conducted  in  Wake  County.  North 
Carolina.  Considerable  commimity 
organization  and  development  have 
occurred  to  «isure  community  support 
and  involvement  in  Project  DIRECT.  A 
community  advisory  board  of  over  30 
local  representatives  have  b&n  actively 
involved  in  the  project  since  March 
1992.  Regular  coverage  through  all 
media  channels  that  serve  this 
community  has  occurred  and 
widespread  name  recognition  of  the 
project  has  been  achieved  in  this 
community. 

B.  A  survey  of  over  900  randomly 
sampled  households  in  Wake  County, 
North  Carolina,  is  complete,  and  over 

250  extensive  medical  examinations  , 

were  performed  on  a  subsample  of  the  ; 
household  respondents.  Response  rates  i 
exceeded  80%,  indicating  that  , 

expanded  survey  work  is  feasible  in  this     \ 
community.  There  is  no  other 
community  in  the  United  States  for  ' 

which  this  type  of  data  exists. 
Replication  of  work  completed  to  date        ] 
in  another  community  could  only  be  1 
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promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quahty  of  life.  This  announcement 
is  related  to  the  priority  area  of  Diabetes 
and  Chronic  Disabling  Conditions,  with 
particular  attention  to  populations  at 
disproportionate  risk  of  developing 
diabetes,  including  minorities  and  the 
elderly.  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  the  section 
WHERE  TO  OBTAIN  ADOmONAL 
INFORMATION.) 

Authority:  This  program  is  authorized 
under  Section  301(a)  and  3170c),  42  U.S.C. 
241(a)  and  247b,  of  the  Public  Health  Service 
Act,  as  amended. 

SMOKE-FREE  WORKPtJ^CE:  The  PubUc 
Health  Service  strongly  encourages  all 
grant  recipients  to  provide  a  smoke- free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  menial  health 
of  the  American  people. 
ELIGIBLE  APPLICANT:  Assistance  will  be 
provided  only  to  DEHNR  for  this 
project.  No  other  apphcations  are 
solicited.  The  Program  Armouncement 
and  application  kit  have  been  sent  to 
DEHNR. 

DEHNR  and  North  CaroUna  are 
uniquely  situated  to  conduct  this  project 
for  the  following  reasons: 

A.  In  1990,  following  an  open 
competition,  a  contract  for  the  pilot 
phase  of  Project  DIRECT  was  awarded  to 
a  research  institution  in  North  Carolina. 
Developmental  activities  associated 
with  Project  DIRECT  have  been 
conducted  in  Wake  County,  North 
Carolina.  Considerable  community 
organization  and  development  have 
occurred  to  ensure  commimity  support 
and  involvement  in  Project  DIRECT.  A 
community  advisory  board  of  over  30 
local  representatives  have  bfen  actively 
involved  in  the  project  since  March 
1992.  Regular  coverage  through  all 
media  channels  that  serve  this 
community  has  occurred  and 
widespread  name  recognition  of  the 
project  has  been  achieved  in  this 
community. 

B.  A  survey  of  over  900  randomly 
sampled  households  in  Wake  County, 
North  Carolina,  is  complete,  and  over 
250  extensive  medical  examinations 
were  performed  on  a  subsaraple  of  the 
household  respondents.  Response  rates 
exceeded  80%,  indicating  that 
expanded  survey  work  is  feasible  in  this 
community.  There  is  no  other 
community  in  the  United  States  for 
which  this  type  of  data  exists. 
Replication  of  work  completed  to  date 
in  another  community  could  only  be 


achieved  at  considerable  cost  to  the 
government. 

C.  The  data  gathered  through  the 
household  and  medical  examinations, 
along  with  information  from  a 
community  resource  analysis  for  Wake 
County,  provides  the  database  from 
which  a  comprehensive,  multilevel 
community  intervention  plan  has  been 
developed.  The  intervention  strategies^ 
match  closely  with  the  health  care  and 
educational  needs  of  this  community 
and  the  resources  available  to  support 
the  interventions  in  Wake  County. 

D.  CDC's  traditional  constituency  is 
State  health  departments,  and  the 
intervention  components  of  Project 
DIRECT  are  intended  to  serve  as  model 
programs  for  eventual  implementation 
by  other  official  State  health 
departments.  This  cooperative 
agreement  with  DEHNR  allows  CDC  to 
evaluate  the  effectiveness  of  Project 
DIRECT  in  a  State  health  department, 
and  to  identify  the  additional  liaisons 
that  will  be  required  to  ensure  the 
viabihty  of  diabetes  control  programs  in 
State  health  departments  in  a  reformed 
health  system.  DEHNR  has  expertise, 
administrative  and  technical  capacity, 
and  public  health  orientation 
represented  in  State  health  departments 
nationally. 

E.  DEHNR  has  collaborated 
successfally  with  universities  and 
research  institutions  in  the  State.  These 
are-important  liaisons  for  the  successful 
implementation  of  Project  DIRECT. 
DEHNR  presently  has  established 
contractual  relationships  with  these 
academic  institutions: 

•  East  Carolina  University  to  develop 
and  teach  an  introductory  course  in  the 
etiology  and  management  of  diabetes 
mellitus. 

•  The  Cancer  Control  Program  at 
Duke  University. 

•  The  Department  of  Nutrition  at  the 
University  of  North  Carolina-School  of 
Public  Health. 

•  The  Department  of  Ophthalmology 
at  the  University  of  North  Carolina- 
School  of  Medicine  to  impl.-ment  the 
eye  care  objectives  for  Diabetes  2000. 

F.  DEHNR  has  an  Office  of  Minority 
Health  that  can  provide  policy  and 
programmatic  technical  assistance  to 
Project  DIRECT. 

G.  DEHNR  participated  as  a  member 
of  the  DIRECT  Community  Advisory 
Board  during  the  pilot  phase  of  the 
project  and  they  are  familiar  with  the 
philosophy  and  design  of  this  complex 
community  intervention. 

Executive  Order  12372  Review 

This  application  is  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 


Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  The  applicant  should 
contact  their  State  Single  Point  of 
Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective  application 
and  receive  any  necessary  instructions 
on  the  State  process.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  the  SPOC  has  any  State  process 
recommendations  on  the  application 
submitted  to  CDC,  they  should  send 
them  to  Elizabeth  M.  Taylor.  Grants 
Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  GA 
30305,  no  later  than  60  days  after  the 
application  deadline.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

OTHER  REQUIREMENTS: 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  this  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46. 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  appUcant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 
WHERE  TO  OBTAIN  ADDfTIONAL 
INFORMATION:  If  you  are  interested  in 
obtaining  additional  information 
regarding  this  project,  please  refer  to 
Announcement  435  and  contact  Bemice 
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A.  Moore,  Grants  K  [anagement 
Specialist,  Grants !  lanagement  Branch, 
Procurement  and  Grants  Office,  Centers 


and  Prevention 


(CDC),  255  East  Pa^es  Ferry  Road,  NE.. 
Room  305,  Mailstob  E-16,  Atlanta,  GA 
30305,  telephone  (404)  842-6802. 

A  copy  of  "Healthy  People  2000" 
(Full  Report,  Stock  No.  017-001-00474- 
0)  or  "Healthy  Peotle  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  SIJMMARY  may  be 


obtained  through 


Docimients,  Goven  ment  Printing 
Office,  Washington ,  DC  20402-9325. 
telephone  (202)  781  -3238. 

Dated:  July  7. 1994 
Martha  Katz, 

Acting  Associate  Direttcr  for  Management 
and  Operations ,  Cent  trsfor  Disease  Control 
and  Prevention  (CDC) 

IFR  Doc.  94-16961  Fijed  7-12-94;  8:45  am] 
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Food  and  Daig  Adninistration 
Advisory  Committ^ 

agency:  Food  and 

HHS. 

ACTION:  Notice. 


e  Superintendent  of 


;  Notice  of  Meeting 

)rug  Administration, 


SUMMARY:  This  noti  :e  aimounces  a 
forthcoming  meetir  g  of  a  pubUc 
advisory  committer  of  the  Food  and 
Drug  Administratio  a  (FDA).  This  notice 
also  siunmarizes  th^  procedures  for  the 
meeting  and  metho  Is  by  which 
interested  persons  i  nay  participate  in 
open  public  hearin  ;s  before  FDA's 
advisory  committet  s. 
MEETING:  The  follov  ing  advisory 
committee  meeting  is  announced: 

Drug  Alxjse  Advi&  >ry  Committee 


I  ot 


a.m. 


Date,  time,  and  f. 
and  3, 1994,  9  a.m. 
Balb-oom,  8777 
Spring,  MD. 

Type  of  meeting 
Open  public  hearin  i 
a.m.  to  10  a.m..  unlf ss 
participation  does 
open  committee 
5  p.m;  open  commi 
August  2, 1994,  9 
public  hearing,  1  p 
public  participatiot 
long;  open  committ  je 
to  5  p.m;  open  publ  v 
3, 1994.  9  a.m.  to  1( 
participation  does 
open  committee  dis^cussion 
5  p.m.;  Ermona  B. 
F.  Roubein.  Center 
and  Research  (HFDk)09) 
Drug  Administratio  i 


ace.  August  1,  2, 
Hohday  Inn,  Plaza 
a  Ave..  Silver 


Gecrgi 


(  nd  contact  person. 
.  August  1. 1994.  9 
public 

last  that  long; 
di^ussion.  10  a.m.  to 
tee  discussion, 

.  to  1  p.m.;  open 
n.  to  2  p.m.,  unless 
does  not  last  that 

discussion,  2  p.m. 
c  hearing,  August 
a.m.,  unless  public 
last  that  long; 
10  a.m.  to 
h^cGoodwin  or  Isaac 
or  Drug  Evaluation 
Food  and 
5600  Fishers 


r  ot 


Lane,  Rockville.  MD  20857,  301-443- 
5455. 

General  function  of  the  committee. 
The  committee  advises  on  the  scientific 
and  medical  evaluation  of  information 
gathered  by  the  Department  of  Health 
and  Human  Services  and  the 
Department  of  Justice  on  the  safety, 
efficacy,  and  abu.se  potential  of  drugs 
and  recommends  actions  to  be  taken  on 
the  marketing,  investigation,  and  control 
of  such  drugs. 

Agenda — Open  public  bearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  25, 1994,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimients 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On 
August  1, 1994,  the  committee  will 
discuss  the  abuse  liability  assessment 
and  related  issues  of  the  new  drug 
application  (NDA)  20-385,  nicotine 
nasal  spray,  Kabi  Pharmacia,  Inc.,  an  aid 
to  smoking  cessation.  On  August  2, 
1994,  the  committee  will  discuss  issues 
related  to  nicotine  and  smoking, 
including  the  relationship  between 
nicotine  dose  and  addiction  in  smolders. 
On  August  3, 1994,  the  committee  will 
discuss  the  abuse  liability  assessment  of 
NDA  20-281,  Ultram®  (tramadol 
hydrochloride  tablets),  R.  W.  Johnson 
Pharmaceutical  Research  Institute,  for 
treatment  of  pain. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 


chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otJierwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
msjce  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Paxklawn^Dr.. 
Rockville,  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 


Dated:  July  7, 1994.  dt 

Linda  A.  Suydam,  O: 

Interim  Deputy  Commissioner  for  Operations.  Bi 
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BH.UNG  CODE  4160-01-F  ^ 


HEALTH  CARE  FINANCING 
ADMINISTRATION 

Public  Information  Collection 
Reciuirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

agency:  Health  Care  Financing 
Administration. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS),  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  Extension;Tjlie  of 
Information  Collection:  Current 
Beneficiary  Survey-Rounds  10-18;  Form 
No.:  HCFA-P-15;  L^se.-  Rounds  10-18  of 
the  Current  Beneficiary  Survey  will 
collect  cost  and  utilization  data  for 
commimity  and  industrial  populations. 
Information  collection  includes: 
inpatient  hospitalization,  emergency 
care,  outpatient  chnics.  medical 
equipment  cost,  and  other  sources  of 
payment  to  be  collected;  Frequency: 
Quarterly;  Respondents:  Businesses. 
Nonprofit  institutions,  Individuals  or 
households;  Estimated  Number  of 
Responses:  16,500;  Average  Hours  Per 
Response:  1  hour;  Toto7  Estimated 
Burden  Hours:  50.738. 

2.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  Medicare 
Independent  Renal  Dialysis  Facility 
Cost  Report;  Form  No.:  HCFA-265-94; 
Use:  The  Medicare  Independent  Renal 
Dialysis  Facility  cost  report  provides  for 
determination  and  allocation  of  costs  to 
the  components  of  the  facility  in  order 
to  establish  a  proper  basis  for  Medicare 
payment.  This  version  has  been  revised 
to  reflect  questions  in  transplant 
statistics  and  home  program  dialysis; 
Frequency:  Annually;  Respondents: 
Businesses  or  other  for  profit,  small 
businesses  or  organizations;  Estimated 
Number  of  Responses:  380.560;  Average 
Hours  Per  Response:  196;  Total 
Estimated  Burden  Hours:  329,672. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections  - 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
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Dated:  )uly  7, 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Conunissioner  for  Operations. 
|FR  Doc.  94-16936  Fihed  7-3-94;  12:48  pm) 
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HEALTH  CARE  FINANCING 
ADMINISTRATION 

Public  Information  Collection 
Rec;uirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

agency:  Health  Care  Financing 
Administration. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS),  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  Extension; Tjl7e  of 
Information  Collection:  Ciurent 
Beneficiary  Survey-Rounds  10-18;  Form 
No.:  HCFA-P-15;  Use:  Rounds  10-18  of 
the  Current  Beneficiary  Survey  will 
collect  cost  and  utilization  data  for 
community  and  industrial  populations. 
Information  collection  includes: 
inpatient  hospitalization,  emergency 
care,  outpatient  clinics,  medical 
equipment  cost,  and  other  sources  of 
payment  to  be  collected;  Frequency: 
Quarterly;  Respondents:  Businesses, 
Nonprofit  institutions.  Individuals  or 
households;  Estimated  Number  of 
Responses:  16,500;  Average  Hours  Per 
Response:  1  hour;  Total  Estimated 
Burden  Hours:  50,738. 

2.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  Medicare 
Independent  Renal  Dialysis  Fadhty 
Cost  Report;  Form  No.:  HCFA-265-94; 
Use:  The  Medicare  Independent  Renal 
Dialysis  Facihty  cost  report  provides  for 
determination  and  allocation  of  costs  to 
the  components  of  the  facility  in  order 
to  establish  a  proper  basis  for  Medicare 
payment.  This  version  has  been  revised 
to  reflect  questions  in  transplant 
statistics  and  home  program  dialysis; 
Frequency:  Annually;  Respondents: 
Businesses  or  other  for  profit,  small 
businesses  or  organizations;  Estimated 
Number  of  Responses:  380,560;  Average 
Hours  Per  Response:  196;  Total 
Estimated  Burden  Hours:  329,672. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(4 1 0)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections  - 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 


designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  3001, 
Washington,  DC  20503. 

Dated:  July  5, 1994. 
Kathleen  Larson, 

Director.  Management  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administra  tion . 

[PR  Doc.  94-16919  Filed  7-12-94;  8:45  am) 
BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HOUStNQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-S4-3754;  FR-3699-N-02] 

Section  8  Housing  Assistance 
Payments  Prograni— Fair  Market  Rent 
(FMR)  Schedules  for  Use  in  the  Rental 
Certificate  Program,  Loan  Management 
and  Property  Disposition  Programs, 
Moderate  Rehabilitation  Program  and 
Rental  Voucher  Program 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  to  extend  FMR  public 
comment  period. 

SUMMARY:  This  Notice  advises  the  public 
that  HUD  is  extending  the  public 
comment  period  for  the  FMRs  until 
October  14, 1994  in  order  to  give  PHAs 
in  FMR  areas  with  small  rental  housing 
inventories  the  opportimity  to  use  the 
new  survey  guide  HUD  has  recently 
developed. 

HUD  is  also  aimouncing  in  this  Notice 
that  there  will  be  two  final  FMR 
publications  again  this  year.  The  first 
pubhcation  will  make  the  proposed 
FMRs  for  all  areas  effective  on  October 
1 ,  1994.  The  second  pubhcation.  to  be 
issued  late  in  the  year,  will  announce 
revised  final  FMRs  for  the  areas  for 
which  HUD  has  made  a  determination 
that  the  rental  bousing  surxeys 
submitted  provided  a  sufficient  basis  for 
such  revision. 

DATES:  Comments  are  due  October  14, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  to  the 
Office  of  the  General  Counsel,  Rules 
Docket  Clerk,  room  10276,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington. 
DC  20410.  Communications  should  refer 
to  the  above  docket  number  and  title.  To 
expedite  processing,  each  commenter  is 
requested  to  simultaneously  submit  a 
copy  of  its  comments  to  the  Economic 
and  Market  Analysis  Staff  in  the 
appropriate  HUD  Field  Office.  A  copy  of 


each  communication  submitted  will  be 
available  for  pubUc  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  R.  Allard,  Economic  and 
Market  Analysis  Division,  Office  of 
Policy  Development  and  Research, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW  . 
Washington,  DC  20410;  (202)  708-0577 
(TDD:  (202)  708-0770).  (Telephone 
nimibers  are  not  toll-free). 
SyPPLEMENTARY  INFORMATION:  Section 
8(c)(1)  of  the  United  States  Housing  Ad 
of  1937  reqtiires  the  Secretary  to  publish 
FMRs  periodically,  but  not  less 
frequently  than  annually,  to  be  effective 
on  October  1  of  each  year.  On  June  23. 
1994,  HUD  published  the  proposed 
Fiscal  Year  (FY)  1995  FMRs  with  a  60- 
day  public  comment  period  to  August 
22, 1994. 

With  this  Notice,  HUD  is  extending 
the  pubUc  comment  period  until 
October  14, 1994  to  ensure  that  PHAs 
and  other  interested  parties  who  wish  to 
use  the  new  rental  housing  survey  guide 
will  have  sufficient  time  to  do  so. 

The  guide  is  intended  for  PHAs 
administering  Section  8  programs  in 
small  FMR  areas,  for  whom  the  formal 
Random  Digit  Dialing  (RDD) 
methodology  would  not  be  cost 
effective.  It  enables  a  PHA  to  carry  out 
a  rental  housing  survey  by  itself,  for  a 
fraction  of  the  cost  of  a  formal  RDD.  The 
guide  provides  instruction  on  how  to 
choose  the  best,  most  cost-effective 
means  of  surveying  the  rental  housing 
stock  in  the  FMR  area.  It  describes 
survey  options  and  provides  specific 
advice  and  guidelines  for  conducting 
valid  surveys  and  submitting  comments 
in  accordance  with  statistical 
requirements.  The  simplified  methods 
presented  in  this  guide  offer  the  least 
costly  means  of  obtaining  valid  FMR 
estimates  for  public  housing  agencies 
that  manage  under  500  Section  8  units 
in  FMR  areas  with  under  5,000  total 
rental  units.  Even  the  smallest  PHAs 
might  wish  to  review  this  guide  for  its 
suggestions  on  how  to  develop 
representative  samples  and  conduct 
statistically  acceptable  surveys. 

HUD  is  not  mandating  use  of  the  new 
guide  for  PHAs  in  small  FMR  areas  or 
use  of  the  RDD  method  for  larger  areas 
However,  it  is  strongly  urged  that 
commenters  consider  these  approaches 
because  they  are  much  more  likely  to 
result  in  an  end  product  that  is 
acceptable  to  HUD. 

Copies  of  the  new  survey  guide  arc 
available  &t)m  HUD  USER,  at  (800)  245- 
2691.  Questions  concerning  the  guide 


J5740 
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may  be  directed  to  HyD  field  office 
economists. 

Dated:  July  8, 1994. 
Michael  A.  Stegman, 
Assistant  Secretary  for 
and  Research. 
|FR  Doc  94-16977  File(  1 
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Office  of  the  Assistafit  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3737J  FR-3659-C-02] 

Notice  of  Correction  Ifor  the  Public  and 
Indian  Housing  Drug  Elimination 
Program  (PHDEP>-^Y  1994  Notice  of 
Funding  Availability 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  afid  Indian 

Housing. 

ACTION:  Notice  of  Cot  ection  to  the 

Notice  of  Fimding  Av  ailability  (NOFAj 

for  Fiscal  Year  (FY)  1P94. 


summary:  On  April  1 


pubhshed  a  NOFA  thpt  announced  FY 
1994  funding  of  $231 


Piiblic  and  Indian  Ho  :ising  Drug 


Elimination  Program 


eliminating  drug-rela  ed  crime.  The 
purpose  of  this  notict  is  to  make 
corrections  to  the  sec  ion  specifying 
eligible  applicants  foi  one  of  the 
activities  under  the  ^  OFA  and  to  the 
number  of  points  in  c  ne  of  the  selection 
criteria. 

DATES:  The  original  abplication 
deadline  date  is  not  c  langed 


Applications  must  be 


local  HUD  Field  Offit  e  on  or  before 
Friday.  July  29.  1994,  at  3:30  PM.  local 
time.  This  applicatioi ;  deadline  is  firm 
as  to  date  and  hour.  1 1  the  interest  of 
fairness  to  all  compet  ng  applicants,  the 
Department  will  treat 
consideration  any  ap  dication  that  is 
received  after  the  dea  jline.  Applicants 
should  take  this  prad  ice  into  account 
and  make  early  subm 
materials  to  avoid  ani  risk  of  loss  of 
eligibility  brought. abi  lut  by  any 
unanticipated  or  deli  rery-related 
problems.  A  FAX  is  c  ot  acceptable. 
FOR  FURTHER  INFCRVWTION  ON  THE  PUBUC 
AND  INDIAN  HOUSING  D^UG  ELIMINATION 
PROGRAM,  PUBUC  HOU  >ING,  CONTACT:  The 
local  HUD  Category  /  or  B  Field  Office. 
Public  Housing  Divis  on,  or  Malcolm  E. 
Main.  Drug-Free  Neig  iborhoods 
Division.  Office  of  Re  Jident  Initiatives, 
Public  and  Indian  Ho  jsing.  Department 
of  Housing  and  Urbai  Development, 
Room  4116,  451  Seve  ith  Street.  SVV.. 
Washington.  DC  20410.  telephone  (202) 
708-1197.  A  telecom;  nunications  device 
for  hearing  or  speech  impaired  persons 


1994,  HUD 


978.631  under  the 


PHDEP)  for  use  in 


received  at  the 


IMI 


(TDD)  is  available  at  (202)  708-0850. 
(These  are  not  loll-free  telephone 
numbers.) 

FOR  FURTHER  INFORMATION  ON  THE  PUBUC 
AND  INDIAN  HOUSiNG  DRUG  ELIMINATION 
PROGRAM  FOR  NATIVE  AMERICAN 
PROGRAMS  CONTACT:  The  local  HUD 
Category  A  or  B  Field  Office, 
Administrator,  Office  of  Native 
Americans,  or  Dominic  Nessi,  Director. 
Office  of  Native  American  Programs, 
Public  and  Indian  Housing.  Department 
of  Housing  and  Urban  Development. 
Room  4140,  451  Seventh  Street,  SW., 
Washington.  IX:  20410.  telephone  (202) 
708-1015.  A  telecommunications  device 
for  hearing  or  speech  impaired  persons 
(TDD)  is  available  at  (202)  708-0850. 
(These  are  not  toll-free  telephone 
numbers.) 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Funding  Availability  (NOFA) 
announcing  HUD's  FY  1994  funding  of 
.$231,978,631  under  the  Public  and 
Indian  Housing  Drug  Elimination 
Program  (PHDEP)  was  published  on 
April  1, 1994  (59  FR  15574).  Paragraph 
I.(c)(l)(ii)  of  die  NOFA,  under  the 
heading  Employment  of  Housing 
Authority  Police,  which  listed  housing 
authorities  eligible  to  apply  because 
they  have  their  own  housing  authority 
(HA)  police  department,  omitted  from 
the  list  the  HA  of  the  City  of  VVaterbury. 
Waterbury.  CT,  and  die  Buffalo  HA, 
Buffalo.  NY.  and  incorrectly  included 
the  Newark  Housing  Authority,  Newark, 
NJ.  In  addition,  the  listing  for  the  New 
York  City  Department  of  Housing 
Preservation  and  Development,  NYC, 
NY,  should  have  read:  New  York  City 
PubUc  Housing  Authority.  NY'C,  NY. 
This  notice  corrects  the  April  1 ,  1994 
PHDEP  NOFA  by  republishing  the    . 
entire  list  of  eligible  applicants  under 
paragraph  I.(c)(l)(ii)  to  add  the  two 
omitted  HAs  to  the  list,  to  delete  the  one 
incorrectly  listed,  and  to  amend  the 
listing  for  the  New  York  City  Public 
Housing  Authority. 

This  notice  also  corrects  the  number 
of  points  that  will  be  awarded  under  the 
first  selection  criterion  of  the  NOFA. 
Specifically,  five  points  are  added  to  the 
subcritena  at  sections  I.(d)(l)  (v)  and 
(vi),  raising  each  to  15  points,  and 
raising  the  total  number  of  points  to 
130. 

Accordingly,  the  following  technical 
correction  is  made  in  FR  Doc.  94-7781 
to  die  NOFA  titled,  "NOFA  for  the 
Public  and  Indian  Housing  Drug 
Elimination  Program  (PHDEP)— FY- 
1994",  published  on  April  1, 1994  (59 
FR  15574): 

1.  On  page  15577,  the  list  of  eligible 
applicants  in  paragraph  I.(c)(l)(ii), 


which  appears  in  the  first  column,  is 
revised  to  read  as  follows: 
Baltimore  HA  and  Community 

Development,  Baltimore,  VTO 
Boston  HA.  Boston,  MA 
Buffalo  HA.Buffalo,  NY 
Chicago  HA,  Chicago,  IL 
Cuyahoga  Metropolitan  HA,  Cleveland, 

OH 
HA  of  the  City  of  Los  Angeles,  LA,  CA 
HA  of  the  City  of  Waterbury,  Waterbury, 

CT 
HA  of  the  City  of  Oakland,  Oakland,  CA 
HA  of  the  Citv  of  Pittsburgh,  Pittsburgh. 

PA 
New  York  City  Public  HA,  NYC,  NY 
Philadelphia  HA.  Philadelphia.  PA 

2.  On  page  15582.  the  first  full 
paragraph  in  the  first  column,  which  is 
a  part  of  paragraph  L(d).  is  revised  to 
read  as  follows: 

The  number  of  points  that  an 
application  receives  will  depend  on  the- 
extent  to  which  the  application  is 
responsive  to  the  information  requested 
in  the  selection  criteria.  An  application 
must  receive  a  score  of  at  least  80  points 
out  of  the  maximum  of  130  points  that 
may  be  awarded  under  this  competition 
to  be  eligible  for  funding. 

3.  On  page  15583.  paragraph 
I.(l)(d)(l)(v).  which  appears  in  the  first 
column,  is  revised  to  read  as  follows: 

(v)  In  awarding  points.  HUD  will 
evaluate  and  assign  points  between  zero 
(0)  and  fifteen  (15)  according  to  the  per 
capitfhincidence  of  robbery  and 
homicide  in  their  community  relative  to 
their  per  capita  incidence  on  a 
nationwide  basis.  Data  on  robbery'  and 
homicide  incidence  were  chosen 
because  of  the  demonstrated 
relationship  of  a  substantial  portion  of 
these  crimes  with  drug  abuse.  The 
community  data  will  be  taken  from  the 
Uniform  Crime  Reports  (UCRs)  of  the  U. 
S.  Department  of  Justice  (FBI  crime 
data)  and  will  be  at  the  city  level,  when 
available,  or  at  the  county  level.  The 
crime  incidence  data  and  the  point 
values  will  be  computed  by  HUD. 
(Maximum  Points:  15) 

4.  On  page  15583,  paragraph 
I.(l)(d)(l)(vi),  which  appears  in  the  first 
column,  is  revised  to  read  as  follows: 

(vi)  In  awarding  points,  HUD  will 
evaluate  and  assign  points  between  zero 
(0)  and  fifteen  (15)  according  to  the  per 
capita  incidence  of  drug  arrests.  In 
instances  where  the  Department  of 
Justice  records  do  not  contain 
community  submission  data,  points  will 
be  assigned  based  on  state  metropolitan 
and  nonmetropolitan  averages  relevant 
to  such  areas.  (Maximum  Points:  15) 

Authority:  Sec.  5127.  Public  Housing  Drug ' 
Elimination  Act  of  1988  (42  U.S.C  11901  et. 
seq.);  sec.  7(d],  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 


Dated:  July  7, 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  94-16917  Filed  7-12-94;  HAb  ami 

BILLING  COOE  4210~33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-92(M)3-41 20-03] 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  liivitation  for  Coal  Exploration 

License,  WY\V133297.  - 

SUMMARY:  Cordero  Mining  Co.,  a  wholly 
owned  subsidiary  of  Kennecott  Coal  Co., 
hereby  invites  all  interested  parties  to. 
participate  on  a  pro  rata  cost  sharing 
basis  in  its  coal  exploration  prograjn 
concerning  federally  owned  coal 
underlying^ the  following  described  land 
in  Campbell  County,  Wyoming: 
T.  46  N..  R.  71  W.,  6th  P.M..  Wyoming       ;  " 

.Sec.  1:  Lot  18; 

.Sec.  4:  Lots  Hand  17; 

Sec.  5:  Lots  11  and  16; 

.See.  7:  Lot  7;        ~ 

Sec.-  8:  Lots  5  and  9; 

Sec.  12:  Lots  9  and  10; 

Sec.  17:  Lot  8: 

•Sec.  18:  Lots  12  and  15: 

Sec.  19:  Lot  10;         -         '    i 
"Sec.  22:  Lots  1  and  6; 

Sec.  23:  Lots  11  and  15. 

CoiitSining  769.69  acres. 

All  of  the  coal  in  the  above  land 
consists  of  unleased  Federal  coal  within 
the  Powder  River  Basin  Known  Coal 
Resource  Area.  The  purpose  of  the 
exploration  program  is  to  conduct 
exploration  drilling  on  the  above  listed, 
land. 

ADDRESSES:  A  detailed  description  of 
the  proposed  drilling  program  is 
available  for  review  during  normal 
business  hours  in  the  following  offices 
(under  serial  number  IVYW133297): 
BLM,  VVSO,  2515  Warren  Avenue.  P.O. 
Box  1328.  Cheyenne.  WY  82003;  and. 
BLM,  CDO,  Branch  of  Solid  Minerals. 
1701  East  "E"  Street,  Casper.  WY  82601. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  ijivitation  will  be  published  in 
the  News-Record  of  Gillette.  WY.  once 
each  week  for  two  (2)  consecutive  weeks 
and  is  e.vpected  to  begin  on  July  13, 
1994,  and  in  the  Federal  Register.  Any' 
party  electing  to  participate  in  this 
exploration  program  must  sent  written 
notice  to  botJi  the  BLM  and  the  Cordero 
Mining  Co.,  no  later  than  thirty  (30) 
days  after  publication  of  this  invitation 
in  the  Federal  Register.  The  written 
notice  should  be  sent  to  the  following 
addresses:  BLM,  VVSO  (WSO  925-9). 
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Dated:  July  7, 1994. 

f  oseph  Shuldiner, 

Assistant  Secretary  for  Pubiic  and  Indion 
Housing. 

II'R  Doc.  94-16917  Filed  7-12-94;  8:45  ami 

8ILUNG  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-92(M)3-4120-03] 

AGENCY:  Bureau  of  Land  Managomfttit, 

Interior. 

ACTION:  Invitation  for  Coal  Exploration 

License,  WYVV133297. 

summary:  Cordero  Mining  Co..  a  wholly 
owned  subsidiary  of  Kennecott  Coal  Co.. 
hereby  invites  all  interested  parties  fo^ 
participate  on  a  pro  rata  cost  sharing 
basis  in  its  coal  exploration  program 
concerning  federally  owned  coal 
underlying^ the  following  described  land 
in  Campbell  County.  Wyoming: 
T  46  N.,  R.  71  W.,  6th  P.M.,  Wyoming       .  ' 

.Sec.  1:  Lot  18; 

.Sec.  4:l-otsllandl7; 

Sec.  5:  Lots  11  and  16;  ; 

See.  7:  Lot  7;        - 

Sec.  8:  Lots  5  and  9;  '     -       ' 

Sec.  12:  Lots  9  and  10; 

See.  17:  Lot  8; 

Sec.  18:  Lots  12  and  15: 

Sec.  19:  Lot  10; 
"Sec.  22:  Lots  1  and  6; 

.Sec.  23:  Lots  11  and  15. 

Containing  769.69  acres. 

All  of  the  coal  in  the  above  land 
consists  of  unleased  Federal  coal  within 
the  Powder  River  Basin  Known  Coal 
Resource  Area.  The  purpose  of  the 
exploration  program  is  to  conduct 
exploration  drilling  on  the  above  listed, 
land. 

ADDRESSES:  A  detailed  description  of 
the  proposed  drilling  program  is 
available  for  review  duripg  normal 
"business  hours  in  the  following  offices 
(under  serial  number  IVYW 133297): 
BLM,  VVSO.  2515  Warren  Avenue.  P.O. 
Box  1328,  Cheyenne.  WY  82003;  and. 
BLM,  CDO,  Branch  of  Solid  Minerals, 
1701  East  "E"  Street;  Casper,  WY  82601. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  ijivitation  will  be  published  in 
the  News-Record  of  Gillette,  WY,  once 
each  week  for  two  (2)  consecutive  weeks 
and  is  expected  to  begin  on  July  13. 
1994,  and  in  the  Federal  Register.  .Any' 
party  electing  to  participate  in  this 
exploration  program  must  sent  written 
notice  to  boUi  the  BLM  and  the  Cordero 
Mining  Co..  no  later  than  thirty  (30) 
days  after  publication  of  this  invitation 
in  the  Federal  Register.  The  written 
notice  should  be  sent  to  the  following 
addresses:  BLM.  WSO  (WSO  925-9). 


Chief,  Branch  of  Mining  Law  and  Solid 
Minerals.  P.O.  Box  1828,  Cheyenne,  WY 
82003-1828.  Cordero  Mining  Co.,  Attn: 
Mr.  Bob  Green,  HSEQ  Supervisor,  P.O. 
Box  1449,  Gillette,  WY  82717-1449.  and 
Kennecott  Energy  Co.,  Attn:  Mr.  Richard 
Pearce  or  Mr.  John  Trummel,  Caller  Box 
3009.  Gillette,  WY  82716-3009.  The 
foregoing  is  published  in  the  Federal 
Register  pursuant  to  Title  43  Code  of 
Federal  Regulations.  Section  3410.2- 
1(c)(1). 
Lynn  E.  Rost, 

Chief,  Branch  of  Mining  Law  and  Solid 
Minerals. 

IFR  Doc.  94-16902  Filed  7-12-94;  8:45  ami 

BILXiNG  CODE  43tO-22-M 


[AK-070-04-4230-23;  F-91212] 

Permit  of  PubHc  Land,  Titna  River, 
Alaska 

agency:  Bureau  of  Land  Management. 
DOI. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  This  notice'of  realty  action 
involves  a  proposal  for  a  three  j'ear 
renewable  permit  to  Nathan  D.  Turner. 
The  permit  is  intended  to  authorize 
construction,  maintonance  and 
operation  of  a  commercial  use  cabin  for 
trapping  puri)0ses  in  the  Titna  River 
dr.iinage  approximately  140  air  miles 
southwesterly  of  Nenana  and  110  air 
miles  southeasterly  of  Galena.  Alaska. 

DATES:  Comments  and  an  application 
must  be  received  by  August  29,  1994. 

ADDRESSES:  Comments  and  an 
application  must  be  submitted  to  the 
Kobuk  District  Manager.  1150 
University  Avenue.  Fairbanks.  Alaska 
99709-3899. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Mobraten— (907)  474-2330. 

SUPPLEMENTARY  INFORMATION:  The  site 
examined  and  found  suitable  for 
permitting  under  the  provisions  of 
Section  302  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  and  43 
CFR  Fart  2920.  is  described  as  within: 

Section  17  &  20.  T.  13  S.  R.  28  E. 

Kateel  River  Meridian,  Alaska 

An  application  will  only  be  accepted 
from  Nathan  D.  Turner  who  presently 
uses  this  area  for  trapping.  Comments 
and  the  application  must  include 
reference  to  this  notice.  A  category  II 
processing  fee  of  $300  must  be 
submitted  with  the  application  and  a 
monitoring  fee  of  $75  will  be  due  prior 
to  issuance  of  the  permit.  Annual  rental 
shall  be  fair  market  value  as  determined 
by  appraisal. 


Dated:  June  30. 1994. 
Helen  M .  Hanldns, 

Kobuk  District  Manager. 

[FR  Doc.  94-16899  Filed  7-12-94;  845  a;).  I 

BILUNG  CODE  4310->tA-M 


(OR-942-0(M730-02;  G4-212] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  !3iirf?.iu  of  Land  Management . 

Interior. 

ACT!ON:  Notice. 


summary:  The  plats  of  survey  of  \hv 
following  described  lands  are  schedul»^J 
to  be  officially  filed  in  the  Oregon  Siat<^ 
"Office.  Portland.  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  37  S.,  K.  20  E.,  accepted  Mav  27,  1994; 
T.  17  S.,  R.  47  E..  accepted  June  6, 1994; 
T.  16  S.,  R.  2  W.,  accepted  June  6, 1994; 
T.  38  S..  R  3  VV.,  accepted  June  6, 1994  (2 

Sheets); 
T.  24  S.,  R.  6  W.,  accepted  June  27.  1994; 
T.  33  S.,  R.  7  W.,  accepted  June  7. 1994; 
T.  9  S.  R.  9  W..  accepted  June  29, 1994; 
T.  30  S..  K  9  W.,  accepted  June  7. 1994; 
T.  10  S.,  R  10  W  .  accepted  June  29,  19?i4 

Washinghjn 

T.  32  N..  R.  18  E..  acf:epted  June  16,  \9<H. 
T.  21  N..  R.  4  W.,  accepted  May  27,  1994 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s).  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  imtil  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
disrnissal  affirmed. 

The  plat  Is)  will  be  placed  in  the  open 
files  of  the  CJregon  State  Office.  Bureau 
of  Land  Management,  1300  N.E.  44th 
Avenue,  Portland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  oJ 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director.  Bureau  of  Land  Management. 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  ma\  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  (30)  days  after  the 
proposed  official  filing  date. 

Tne  above-listed  plats  represent 
dependent  resurveys.  survey  and 
subdivision 
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Box 


FOR  FURTHER 

Bureau  of  Land  Management 
44th  Avenue,  P.O 
Oregon  97208. 

Dated:  July  1. 1994. 
Robert  D.  DeVlney,  fr. 

Acting  Chief.  Branch  o) 

Operations. 

(FR  Doc.  94-16914  Fi 

BILLING  CODE  431ft-33-M 


}f  Lands  and  Minerals 
ileb  7-12-94;  8:45  am] 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  jApp<ications  for 
Approval 


pp  icants '. 


Consei  «rat 


Ml 


la  V 


Tie 


oti  er 


Office 


The  following  a 
applied  for  approval 
activities  with  birds 
in  accordance  with 
Conservation  Act  of 
provided  pursuant  tc 
the  Wild  Bird 
50  CFR  15.26(c). 

Applicant:  Dan  L. 
\VA.  The  applicant 
a  cooperative  breedii^g 
European  sparrowh 
nisus)  and  the  Europ 
(Accipiter  gentiiis). 
\vishes  to  be  an  activ 
program  with  two 
individuals  who  are 
Washington  Falconci^ 
Washington  Falco 
assumed  responsibili : 
of  the  program. 

Written  data  or 
submitted  to  the 
Wildlife  Service 
Authority.  4401  Nort|i 
Room  432,  Arlington 
and  must  be  received 
within  30  days  of  the 
publication 

Dociunents  and  ot 
submitted  with 
available  for  review 
requirements  of  the 
Freedom  of  Informatipn 
party  who  submits  a 
a  copy  of  such 
following  office  wi 
date  of  publication  o 
Fish  and  Wildhfe 
Management  Authori 
Fairfax  Drive,  Room 
Virginia  22203.  Phon  ; 
F.\X:  (703/358-2281 J 

Dated:  July  8, 1994. 
Mark  PhilUps. 

Acting  Chief.  Branch  of  t>perat 
(f  Management  Authorii  v- 
(PK  Doc.  94-16997  Fiiec 
SiLLirW  CODE  «310-«5-P 


have 
to  conduct  certain 
hat  are  protected 

Wild  Bird 
992.  This  notice  is 
Section  112(4)  of 
ion  Act  of  1992. 


IMI 


Federal  Register  / 


CONTACT: 
,  1300  N.E. 
2965,  Portland, 


'ike.  Edmonds, 
ishes  to  estabUsh 
program  for  the 
k  [Accipiter 
'  lan  goshawk 
applicant 
participant  in  this 
private 
1  nembers  of  the 
Association.  The 
Association  has 
y  for  the  oversi^t 


coitments  should  be 
Ehrfiptor,  U.S.  Fish  and 
of  Management 
Fairfax  Drive, 
Virginia  22203 
by  the  Director 
date  of  this 

1  er  information 
these  applications  are 
ubject  to  the 
vacy  Act  and 
Act,  by  any 
'  vritten  request  for 
docunjents  to  the 

30  days  of  the 
flthis  notice:  U.S. 
Office  of      - 
y,  4401  North 
(c),  Arlington. 
703/358-2104): 


Fri\ 


ithn 


Ser  lice. 


^20( 


ions.  Office 
7-12-94:  8:45  am] 


Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Sectioa 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

Applicant:  Donald  Levatino,  Baton 
Rouge,  LA,  PRT-791845 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  Pine  Louw, 
"Bankfontein"  Springfontein,  Republic 
of  South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
.  conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
Applicant:  National  Biological  Survey, 
Sirenia  Project,  Gainesville,  FL, 
PRT-791721 

Type  of  Permit:  Scientific  Research. 

Name  and  Number  of  Animals:  West 
Indian  manatee  [Trichechus  manatus), 
200. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  (1)  radio  tag  up  to  60  manatees 
per  year.  (2)  PIT  tag  up  to  30  manatees 
per  year.  (3)  tail-notch  up  to  50 
manatees  per  year,  (4)  freeze-brand  up 
to  45  manatees  per  year,  (5)  conduct  up 
to  5  non-harmful,  non-invasive 
behavioral  and  physiological  studies  on 
captive  manatees,  (6)  conduct  up  to  10 
non-harmful,  non-invasive  behavioral 
and  physiological  studies  on  free- 
ranging  manatees,  (7)  collect  dead 
manatees  and  those  obtained  from 
carcass  examinations,  and  (8)  export 
and  import  parts  of  salvaged  dead 
manatees. 

Source  of  Marine  Mammals  for 
Research:  Wild  and  captive  manatees  of 
all  sexes  and  ages  to  be  used  in  the 
research  throughout  its  range. 

Period  of  Activity:  Through  1999. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  the  application 
from  the  National  Biological  Survey  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application^, 
or  requests  for  a  public  hearing  on  this 


application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room. 420(c),  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  under  the  Marine  Mammal 
Protection  Act  should  give  specific 
reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  )uly  8, 1994. 

Margaret  Tieger, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

IFR  Doc.  94-16975  Filed  7-12-94:  8:45  am] 

BJLUNQ  CODE  4310-65-P 


Availability  of  the  Draft  Environmental 
Assessment  for  the  Issuance  of  a 
Special  Use  Permit  to  the  Government 
of  Guam  for  the  Proposed  Ritidian 
Point  Territorial  Park,  Guam  National 
Wildlife  Refuge,  Dededo,  Guam 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advfses  the  public 
that  the  draft  Environmental 
Assessment  (EA)  for  the  issuance  of  a 
Special  Use  Permit  to  the  Government 
of  Guam  for  the  proposed  Ritidian  Point 
Territorial  Park  on  the  Guam  National 
Wildhfe  Refuge.  Dededo.  Guam  is 
available  for  public  review. 
WRITTEN  COMMENTS  INFORMATION: 
Interested  agencies,  organizations,  and 
individuals  arc  encouraged  to  provide 
written  comments  to  the  Fish  and 
Wildlife  Service  within  30  days  after 
publication  of  this  Notice.  Address 
comments  to  the  Field  Supervisor  as 
shown  below: 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  Leinecke  Field  Supervisor, 

Refuges,  Hawaiian  and  Pacific  Islands 

NWR  Complex.  P.O.  Box.50167. 

Honolulu,  HI  96850.  (808>  541-1201. 

Individuals  wishing  copies  of  this 
draft  EA  for  review  should  immediately 
contact  the  above  named  individual. 
SUPPLEMENTARY  INFORMATION:  Field 
Super\'isor,  Jerr\'  Leinecke,  Hawaiian  ' 


and  Pacific  Islands  NWR  Complex,  is 
the  primary  author  of  this  document. 
The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  has  prepared 
a  draft  EA  on  its  proposal  to  issue  a 
Special  Use  Permit  to  the  Government 
of  Gnam  for  the  proposed  Ritidian  Point 
Territorial  Park  within  the  Guam 
National  Wildli.fe  Refuge. 

The  Government  of  Guam  proposes  to 
establish  and  operate  the  Ritidian  Point 
Territorial  Park  (RPTP)  within  an 
approximate  20.24  ha  (50  acres)  site  of 
the  Ritidian  Point  Unit  of  the  Guam 
National  Wildlife  Refuge  (NWR).  The 
RPTP  would  be  operated  by  the  Guam 
Department  of  Parks  and  Recreation 
with  the  biological  support  of  the  Guam 
Department  oT  Agriculture,  Division  of 
Aquatic  and  Wildhfe  Resources,  in 
coordination  with  the  U.S.  Fish  and 
Wildlife  Service  (Service).  The  proposed 
RPTP  would  provide  the  public  with 
natural  history  educational  and 
recreational  opportunities  within  the 
setting  of  the  Ritidian  Point  Unit  of  the 
Guam  NWR.  The  proposed  RfTP  would 
be  managed  to  be  compatible  with  the 
purposes  for  which  the  Guam  NWR  was 
established  and  in  accordance  with  a 
Special  Use  Permit  issued  by  the 
Service  to  the  Government  of  Guam  for 
the  use  of  the  approximate  20.24  ha  site" 
within  the  Ritidian  Point  Unit. 

The  proposed  action  is  anticipated  to 
have  only  minimal  direct,  indirect,  and 
cumulative  effects  on  the  human 
environment.  The  establishment, 
operation  and  maintenance  of  the  park 
will  occur  on  a  site  that  has  been 
previously  disturbed  by  construction  of 
fields,  pavilions,  shelters  and  Navy 
buildings  and  by  the  past  use  of  the  area 
for  recreational  purposes  by  the  Navy. 

The  major  alternatives  under 
consideration  that  were  analyzed  and 
evaluated  during  planning  are:  (A) 
PREFERRED  ALTERNATIVE, 
establishment  of  the  proposed  RPTP  on 
an  approximate  20.24  ha  (50  acre)  site 
within  the  Ritidian  Point  Unit  by  the 
Guam  Department  of  Parks  and 
Recreation;  (Alternative  2) 
establishment  of  a  Territorial  Park  at 
Tarague  Basin,  South  Finegayan. 
Falcona  Beach,  or  the  Anao 
Conservation  Area  at  the  present  time; 
(Altehiative  3)  establishment  of  a  public 
use  area  at  the  Ritidian  Point  Unit  by 
the  Service;  (Alternative  4)  which  is  the 
No  Action  alternative. 

Staffs  of  the  Government  of  Guam,  - 
Department  of  Parks  and  Recreation  and 
the  U.S.  Fish  and  Wildlife  Service 
jointly  cooperated  to  plan,  prepare  and 
evaluate  the  proposals  and  prepare  this 
draft  EA.  Detailed  infonnation 
concerning  consultation  and. 


and  Pacific  Islands  NWR  Complex,  is 
the  primary  author  of  this  document. 
The  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  has  prepared 
a  draft  EA  on  its  proposal  to  issue  a 
Special  Use  Permit  to  the  Goyemment 
of  Gaam  for  the  proposed  Ritidian  Point 
Territorial  Park  within  the  Guam 
National  Wildlife  Refuge. 

The  Government  of  Guam  proposes  to 
establish  and  operate  the  Ritidian  Point 
Territorial  Park  (RPTP)  within  an 
approximate  20.24  ha  (50  acres)  site  of 
the  Ritidian  Point  Unit  of  the  Guam 
National  Wildlife  Refuge  (NWR).  The 
RPTP  would  be  operated  by  the  Guam 
Department  of  Parks  and  Recreation 
with  the  biological  support  of  the  Guam 
Department  ol  Agriculture,  Division  of 
Aquatic  and  Wildhfe  Resources,  in 
coordination  with  the  U.S.  Fish  and 
Wildlife  Service  (Service).  The  proposed 
RPTP  would  provide  the  public  with 
natural  history  educational  and 
recreational  opportunities  within  the 
setting  of  the  Ritidian  Point  Unit  of  the 
Guam  NWR.  The  proposed  RfTP  would 
be  managed  to  be  compatible  with  the 
purposes  for  which  the  Guam  NWR  was 
established  and  in  accordance  with  a 
Special  Use  Permit  issued  by  the 
Service  to  the  Government  of  Guam  for 
the  use  of  the  approximate  20.24  ha  site' 
within  the  Ritidian  Point  Unit. 

The  proposed  action  is  anticipated  to 
have  only  minimal  direct,  indirect,  and 
cumulative  effects  on  the  human 
environment.  The  establishment, 
operation  and  maintenance  of  the  park 
will  occur  on  a  site  that  has  been 
previously  disturbed  by  construction  of 
fields,  pavilions,  shelters  and  Navy 
buildings  and  by  the  past  use  of  the  area 
for  recreational  purposes  by  the  Navj*. 

The  major  alternatives  under 
consideration  that  were  analyzed  and 
evaluated  during  planning  are:  (A) 
PREFERRED  ALTERNATIVT. 
establishment  of  the  proposed  RPTP  on 
an  approximate  20.24  ha  (50  acre)  site 
within  the  Ritidian  Point  Unit  by  the 
Guam  Department  of  Parks  and 
Recreation;  (Alternative  2) 
establishment  of  a  Territorial  Park  at 
Tarague  Basin.  South  Finegayan, 
Falcona  Beach,  or  the  Anao 
Conservation  Area  at  the  present  time; 
(Alternative  3)  establishment  of  a  public 
use  area  at  the  Ritidian  Point  Unit  by 
the  Service;  (Alternative  4)  which  is  the 
No  Action  alternative. 

Staffs  of  the  Government  of  Guam,  - 
Department  of  Parks  and  Recreation  and 
the  U.S.  Fish  and  Wildlife  Service 
jointly  cooperated  to  plan,  prepare  and 
evaluate  the  proposals  and  prepare  this 
draft  EA.  Detailed  inlonnation 
concerning  consukation  and 
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coordination  is  contained  in  Section  VII 
of  the  draft  EA. 

All  agencies  and  individuals  are 
urged  to  provide  comments  and 
suggestions  for  improving  this  EA  as 
soon  as  possible.  All  comments  received 
during  the  designated  comment  period 
will  be  consid^«d  in  preparation  of  the 
final  EA  for  this  proposed  action-. 

Dated:  June  28. 1994. 

Marvin  L.  Plenert, 

Regional  Director.  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  94-16971  Filed  7-12-94;  8:45  am] 
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Mnerais  Management  Service 

Outer  Continental  Sheif,  Western  Gulf 
of  Mexico;  Notice  of  Leasing  Systems. 
Sale  150 

Section  8(a)(8)  (43  U.S.C.  1337(a)(8)) 
of  the  Outer  Continental  Shelf  Lands 
Act  (OCSLA)  requires  that,  at  least  30 
days  before  any  lease  sale,  a  Notice  be 
submitted  to  the  Congress  and 
published  in  the  Federal  Register: 

1.  identifying  the  bidding  systems  to 
be  used  and  the  reasons  for  such  u.se; 
and 

2.  designating  the  tracts  to  be  offered 
under  each  bidding  system  and  the 
reasons  for  such  designation. 

This  Notice  is  pubhshed  pursuant  to 
these  requirements. 

1.  Bidding  systems  to  be  used.  In  the 
Outer  Continental  Shelf  (OCS)  Sale  150. 
blocks  will  be  offered  under  the 
following  two  bidding  systems  as 
authorized  by  section  8(a)(1)  (43  U.S.C. 
1337(a)(1)):  (a)  bonus  bidding  with  a 
fixed  162/3-percent  royalty  on  all 
unleased  blocks  in  less  than  400  meters 
of  water;  and  fb)  bonus  bidding  with  a 
fixed  12V2-percent  royalty  on  all 
remaining  unleased  blocks. 

a.  Bonus  Bidding  with  a  l&^/s-Percent 
RoyaJty.  This  system  is  authorized  by 
section  (8)(a)(l)(A)  of  the  OCSLA.  This 
system  has  been  used  extensively  since 
the  passage  of  the  OCSLA  in  1953  and 
imposes  greater  risks  on  the  lessee  than 
systems  with  higher  contingency 
payments  but  may  yield  more  rewards 
if  a  commercial  field  is  discovered.  The 
relatively  high  front-end  bonus 
payments  may  encourage  rapid 
exploration. 

D.  Bonus  Bidding  with  a  12y2'Percent 
Royahy.  This  system  is  authorized  by 
section  (8)(a){])(A)  of  the  OCSLA.  It  "has 
been  chosen  for  certain  deeper  water 
blocks  proposed  for  the  Western  Gulf  of 
Mexico  (Sale  156)  because  these  blocks 
are  expected  to  require  substantially 
higher  exploration,  development,  and 
production  costs,  as  well  as  longer  times 


before  initial  production,  in  comparison 
to  shallow-water  blocks.  Department  of 
the  Interior  analyses  indicate  that  the 
minimum  economically  developable 
discovery  on  a  block  in  such  high-cost 
areas  under  a  12V2-percent  roj'alty 
system  would  be  less  than  for  the'same 
blocks  under  a  le^/j-percent  royalty 
system.  As  a  resuh,  more  blocks  may  be 
explored  and  developed.  In  addition, 
the  lower  royalty  rate  system  is 
expected  to  encourage  more  rapid 
production  and  higher  economic  profits. 
It  is  not  anticipated,  however,  that  the 
larger  cash  bonus  bid  associated  with  a 
lower  royalty  rate  will  significantly 
reduce  competition,  since  the  higher 
costs  for  exploration  and  development 
are  the  primary  constraints  to 
competition. 

2.  Designation  of  Blocks.  The 
selection  of  blocks  to  be  offered  under 
the  two  systems  was  based  on  the 
following  factors: 

a.  Lease  terms  on  adjacent,  previously 
leased  blocks  were  considered  to 
enhance  orderly  development  of  each 
field. 

b.  Blocks  in  deep  water  were  selected 
for  the  12V2-percent  royalty  system 
based  on  the  favorable  performance  of 
this  system  in  these  high-cost  aieas  as 
evidenced  in  our  analyses. 

The  specific  blocks  to  be  offered 
under  each  system  are  shown  on  Map  2 
entitled  "Western  Gulf  of  Mexico  Lease 
Sale  150 — Final  Bidding  Systems  and 
Bidding  Units."  This  map  is  available 
from  the  Minerals  Management  Soivice, 
Gulf  of  Mexico  Region.  1201  Elmwood 
Park  Boulevard.  New  Orleans.  Louisiana 
70123-2394. 

Dated:  )une  27, 1994. 
Tom  Fry. 
Director.  Minerals  Management  Senice. 

Approved: 

Bob  Armstrong, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

|FR  Doc  94-16900  Filed  7-12-94;  8:45  ami 
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Outer  Continental  Shelf,  Western  Gulf 
of  Mexico,  Gas  and  Oil  Lease  Sale  150 

AGENCY:  Minerals  Management  Sonice. 
Interior. 

ACTION:  Notice  of  sale. 


1.  Authority.  This  Notice  is  published 
pursuant  to  the  Outer  Continental  Shelf 
(OCS)  Lands  Act  (43  U.S.C.  1331-1356, 
(1988)),  and  the  regulations  issued 
thereunder  (30  CFR  Part  256). 

2.  Filing  of  Bids.  Sealed  bids  will  be 
received  by  the  Regional  Director  (RD), 
Gulf  of  Mexico  Region,  Minerals 
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Management  Servicfe  (MMS).  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123-22  94.  Bids  may  be 
delivered  in  person  lo  that  address 
during  normal  busij  ess  hours  (8  a.m.  lo 
4  p.m.  Central  Stan(  ard  Time  (c.s.t.)) 
until  the  bid  submission  deadline  at  10 
a.m..  Tuesday,  August  16, 1994. 
Hereinafter,  all  time  s  cited  in  this 
Notice  refer  to  c.s.t.  unless  otherwise 
stated.  Bids  will  nol  be  accepted  the  day 
of  bid  opening,  Wee  nesday,  August  17, 
1994.  Bids  received  by  the  RD  later  than 
the  timt?  and  date  sp  ecified  above  will 
be  returned  unopen  id  to  the  bidders. 
Bids  may  not  be  mo  iified  or  withdrawn 
unless  written  modipcation  or  written 
withdrawal  request  ,s  received  by  the 
RD  prior  fo  10  a.m.,  Tuesday.  August  16. 
1994  Bid  opening  t  me  will  be  9  a.m., 
Wednesday,  August  17,  1994,  at  the 
Sheraton  Hotel,  500  Canal  Street,  New 
Orleans.  Louisiana.  ^11  bids  must  be 
submitted  and  will  >e  considered  in 
accordcinco  with  ap  dicable  regulations 
including  30  CFR  P  rt  256.  The  list  of 
restricted  joint  bidd  !rs  which  applies  to 
this  sale,  appeared  ii  the  Federal 
Register  at  59  FR  14 125,  published 
Mdtch  28.  1994. 

3.  Method  of  Bide  \ng.  A  separate 
signed  bid  in  a  seak  d  envelope  labeled 
"Sealed  Bid  for  Gas  and  Oil  Lea.se  Sale 
150,  not  to  be  open*  d  until  9  a.m..  c.s.t., 
Wednesday,  August  17, 1994,"  must  be 
submitted  for  each  1  lock  bid  upon.  The 
sealed  envelope  anc  the  bid  should 
contain  the  followir  ?  information:  the 
company  name,  qua  ification  number, 
area  number  and/or  name  (abbreviations 
acceptable),  and  the  block  number  of  the 
block  bid  upon.  In  a  ddition,  the  total 
amount  bid  must  be  in  whole  dollar 
amounts. 

Bidders  must  sub;  nit  with  each  bid 
one-fifth  of  the  cash  bonus,  in  cash  or 
by  cashier's  check.  1  ank  draft,  or 
certified  check,  pay  ble  to  the  order  of 
the  U.S.  Departmeni  of  the  Interior — 
Minerals  Managemc  nt  Service.  For 
identification  purpc  ies,  the  company 
name  and  company  qualification 
nimiber  should  also  appear  on  the  check 
or  draft  together  wit  i  the  bid  block 
identification  (abbrt  viations 
acceptable).  No  bid  or  less  than  all  of 
the  unleased  portio!  s  of  a  block  will  be 
considered. 

All  dfx;uments  mi  ist  be  executed  in 
conformance  uith  s  gnatory 
authorizations  on  fi  e  in  the  Gulf  uf 
Mexico  regional  offi  ::e.  Partnerships  also 
need  to  submit  or  h<  ve  on  file  a  list  of 
signatories  authorizi  td  to  bind  the 
partnership.  Bidder  submitting  joint 
bids  must  state  on  t  le  bid  form  the 
proportionate  intere  st  of  each 
participating  bidder  in  p-^rcent  to  a 
maximum  of  five  de  dmrA  places,  eg.. 


33.33333  percent.  Other  documents  may 
be  required  of  bidders  under  30  CFR 
256.46.  Bidders  are  warned  against 
violation  of  18  U.S.C.  1860  prohibiting 
unlawful  combination  or  intimidation  of 
bidders. 

4.  Bidding,  Yearly  Rental,  and  Royalty 
Systems.  The  following  bidding,  yearly 
rental,  and  royalty  systems  apply  to  this 
sale: 

(a)  Bidding  Systems.  .All  bids 
submitted  at  this  sale  must  provide  for 
a  cash  bonus  in  the  amount  of  $25  or 
more  per  acre  or  fraction  thereof. 

(b)  Yearly  Rental.  All  leases  awarded 
will  provide  for  a  yearly  rental  payment 
of  $5  per  acre  or  fraction  thereof. 

(c)  Royalty  Systems.  All  leases  will 
provide  for  a  minimum  royalty  of  $5  per 
acre  or  fraction  thereof.  The  following 
royaltv  systems  will  be  used  in  this  sale: 

(1)  Leases  With  a  12V2-Percent 
Royalty.  This  royalty  rate  applies  to 
blocks  in  water  depths  of  400  meters  or 
greater  as  shown  on  the  Stipulations, 
Lease  Terms,  and  Bidding  Systems  map 
(see  paragraph  13(a)).  Leases  issued  on 
the  blocks  offered  in  this  area  will  have 
a  fi.xed  royalty  rate  of  12  V^  percent. 

(2)  Leases  With  a  16  'h-Percent 
Royalty.  This  royalty  rate  applies  to 
blocks  in  water  depths  of  less  than  400 
meters  (see  aforementioned  map). 
Leases  issued  on  blocks  offered  in  this 
area  will  have  a  fixed  royalty  rate  of  16 
■^-3  percent. 

5.  Equal  Opportunity.  The 
certification  required  by  41  CFR  60- 
1.7(b)  and  Executive  Order  No.  11246  of 
September  24, 1965,  as  amended  by 
Executive  Order  No.  11375  of  October 
13, 1967,  on  the  Compliance  Report 
Certification  Form.  Form  MMS-2033 
(Jtme  1985),  and  the  Affirmative  Action 
Representation  Form,  Form  MMS-2032 
(June  1985),  must  be  on  file  in  the  Gulf 
of  Mexico  regional  office  prior  to  lease 
award  (see  paragraph  14(e)). 

6.  Bid  Opening.  Bid  opening  will 
bogin  at  the  bid  opening  time  stated  in 
paragraph  2.  The  opening  of  the  bids  is 
for  the  sole  purpose  of  publicly 
announcing  bids  received,  and  no  bids 
will  be  accepted  or  rejected  at  that  time. 
If  the  Department  is  prohibited  for  any 
reason  from  opening  any  bid  before 
midnight  on  the  day  of  bid  opening,  that 
bid  will  be  returned  unopened  to  the 
bidder  as  soon  thereafter  as  possible. 

7.  Deposit  Of  Payment.  Any  cash, 
cashier's  checks,  certified  checks,  or 
bank  drafts  submitted  with  a  bid  may  be 
deposited  by  the  Government  in  an 
interest-bearing  account  in  the  U.S. 
Treasiuy  diu-ing  the  period  the  bids  are 
being  considered.  Such  a  deposit  does 
not  constitute  and  shall  not  be 
construed  as  acceptance  of  any  bid  on 
behalf  of  the  I  Jnited  States. 


8.  Withdrawal  Of  Blocks.  The  Unitt-d 
States  reserves  the  right  to  withdraw 
any  block  from  this  sale  prior  to 
issuance  of  a  written  acceptance  of  a  bid 
for  the  block. 

9.  Acceptance,  Rejection,  Or  Return 
Of  Bids.  The  United  States  reserves  tin- 
right  to  reject  any  and  all  bids.  In  any 
case,  no  bid  may  be  accepted,  and  no 
lease  for  any  block  will  be  awarded  to 
any  bidder,  unless: 

(a)  the  bidder  has  complied  with  ail 
requirements  of  this  Notice  and 
applicable  regulations; 

(b)  the  bid  is  the  highest  valid  bid: 
and 

(c)  the  amount  of  the  bid  has  been 
determined  to  be  adequate  by  the 
authorized  officer. 

No  bonus  bid  wi)l  be  considered  for 
accepta-nce  unless  it  provides  for  a  cash 
bonus  in  the  amount  of  $25  or  more  per 
acre  or  fraction  thereof.  Any  bid 
submitted  which  does  not  conform  to 
the  requirements  of  this  Notice,  the  OCS 
Lands  Act,  as  amended,  and  applicable 
regulations  may  be  returned  to  the 
person  submitting  that  bid  by  the  RD 
and  not  considered  for  acceptance. 

10.  Successful  Bidders.  Each  persor, 
who  has  submitted  a  bid  accepted  by 
the  authorized  officer  will  be  required  to 
execute  copies  of  the  lease,  pay  the 
balance  of  the  cash  bonus  bid  along 
with  the  first  year's  annual  rental  for 
each  lease  issued,  by  electronic  fund.s 
transfer  in  accordance  with  the 
requirements  of  30  CFR  218.155,  and 
satisfy  the  bonding  requirements  of  30 
CFR  256,  Subpart  I,  as  amended.  Srr 
Federal  Register  at  58  FR  45255, 
published  August  27, 1993. 

1 1 .  Lensing  Maps  and  Official 
Protraction  Diagrams.  Blocks  offered  for 
lease  may  be  located  on  the  following 
Leasing  Maps  or  Official  Protraction 
Diagrams  which  may  be  purchased  from 
the  Gulf  of  Mexico  regional  office  (see 
paragraph  14(a)): 

(a)  OCS  Leasing  Maps — Texas  Nos.  1 
through  8.  This  is  a  set  of  16  maps 
which  sells  for  $18.00. 

(b)  OCS  Official  Protraction  Diagrams. 
These  diagrams  sell  for  $2.00  each. 

NG  14-3  Corpus  Christi  (revised  01/27/ 

76) 
NG  14-6  Port  Isabel  (revised  01/15/92) 
NG  15-1  East  Breaks  (revised  01/27/76} 
NG  15-2  Garden  Banks  (revised  10/19/ 

SI) 
NG  13—4  Aiaminos  Canyon  (revised  04/ 

27/89) 
NG  15-5  Keathley  Canyon  (revised  04/ . 

27/89)       .        . 
NG  15-«  (No  Name)  (revised  04/2 7/80 j 

(c)  A  complete  set  of  all  the  above 
OCS  Leasing  Maps  and  Official 
Protraction  Diagrajus  is  available  on 
mirrofii  he  for  $5.00  per  set. 


12.  Description  Of  the  Areas  Offered 
for  Bids. 

(a)  Acreages  of  blocks  are  shown  on 
Leasing  Maps  and  Official  Protraction 
Diagrams.  Some  of  these  blocks, 
however,  may  be  partially  leased  or 
transeqted  by  administrative  lines  such 
as  the  Federal/State  jurisdictional  line. 
Information  on  the  unleased  portions  of 
such  blocks,  including  the  exact 
acreage,  is  included  in  the  following 
document  available  bom  the  Gulf  of 
Mexico  regional  office;  Western  Gulf  of 
Mexico  Lease  Sale  150 — Final.  Unleased 
Split  Blocks  and  Unleased  Acreage  of 
Blocks  with  Aliquots  and  Irregular 
Portions  Under  Lease. 

(b)  Blocks  not  available  for  leasing: 
The  areas  offered  for  leasing  include  all 
those  blocks  shown  on  the  OCS  Leasing 
Maps  and  Official  Protraction  Diagrams 
listed  in  paragraph  11  (a),  (b),  and  (c). 
except  for  those  blocks  or  partial  blocks 
already  under  lease,  as  listed  below,  and 
blocks  deferred  from  bidding  as  follows: 

(1)  Although  currently  unlea.sed  and 
shown  on  Texas  Leasing  Map  No.  7C, 
High  Island  Area,  East  Addition,  South 
Extension,  no  bids  will  be  accepted  on 
Blocks  A-375  and  A-398  (at  the  Flower 
Garden  Banks). 

(2)  No  bids  will  be  accepted  on  the 
following  blocks  located  off  Corpus 
Christi  which  have  been  identified  by 
the  Navy  as  needed  for  testing 
equipment  and  training  mine  warfare 
personnel:  Mustang  Island  Area  Blocks 
793,  799,  and  816. 

(3)  No  bids  will  be  accepted  on  Block 
A-125,  as  shown  on  Leasing  Map  No. 

6 A,  Galveston,  South  Addition,  the 
status  of  which  is  currently  under 
appeal. 

(4)  Western  Gulf  of  Mexico  Leased 
Lands— Descriptions  of  blocks  listed 
represent  all  Federal  acreage  leased 
unless  otherwise  noted: 

South  Padre  Island 

1030. 1040,  1043,  1044,  1052.  1059. 
1060. 1073. 1111. 1112. 1122. 1125. 
1134, 1166. 

North  Padre  Island 

886,  887,  908. 927,  956,  957,  967.  968, 
969. 976. 987, 988. 989. 

North  Padre  Island,  East  Addition 

891.  892.  911.  932,  951.  952. 970. 974. 
975, 990, 993, 995, 996, 1011,  1018,  A- 
6,  A-9,  A-10,  A-11.  A-27,  A-38.  A-42, 
A^3.  A-48.  A-55,  A-59.  A-64,  A-69, 
A-70,  A-72,  A-75,  A-76.  A-86.  A-87. 

Mustang  Island 

738,  739,  740,  742,  743.  752. 754. 755, 
756,  757, 758.  759,  762,  763, 764, 765, 
767,  768, 769.778,  779.  781,  782.  783. 
784.  785,  786.  787,  789,  790.  791,  801. 
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12.  Description  Of  the  Areas  Offered 
for  Bids.    . 

(a)  Acreages  of  blocks  are  shown  on 
Leasing  Maps  and  Official  Protraction 
Diagrams.  Some  of  these  blocks, 
however,  may  be  partially  leased  or 
transected  by  administrative  lines  such 
as  the  Federal/State  jurisdictional  line. 
Information  on  the  unleased  portions  of 
such  blocks,  including  the  exact 
acreage,  is  included  in  the  following 
document  available  from  the  Gulf  of 
Mexico  regional  office:  Western  Gulf  of 
Mexico  Lease  Sale  150 — Final.  Unleased 
Split  Blocks  and  Unleased  Acreage  of 
Blocks  with  Aliquots  and  Irregular 
Portions  Under  Lease. 

(b)  Blocks  not  available  for  leasing: 
The  areas  offered  for  leasing  include  all 
those  blocks  shown  on  the  OCS  Leasing 
Maps  and  Official  Protraction  Diagrams 
listed  in  paragraph  11  (a),  (b),  and  (c). 
except  for  those  blocks  or  partial  blocks 
already  under  lease,  as  listed  below,  and 
blocks  deferred  from  bidding  as  follows: 

(1)  Although  currently  unlea.sed  and 
shown  oil  Texas  Leasing  Map  No.  7C, 
High  Island  Area.  East  Addition,  South 
Extension,  no  bids  will  be  accepted  on 
Blocks  A-375  and  A-398  (at  the  Flower 
Garden  Banks). 

(2)  No  bids  will  be  accepted  on  the 
following  blocks  located  off  Corpus 
Christi  which  have  been  identified  by 
the  Nav7  as  needed  for  testing 
equipment  and  training  mine  warfare 
personnel:  Mustang  Isknd  Area  Blocks 
793,  799,  and  816. 

(3)  No  bids  will  be  accepted  on  Block 
A-1 25,  as  shown  on  Leasing  Map  No. 
6 A.  Galveston,  South  Addition,  the 
status  of  which  is  currently  under 
appeal. 

(4)  Western  Gulf  of  Mexico  Leased 
Lands— Descriptions  ofblocks  listed 
represent  all  Federal  acreage  leased 
unless  otherwise  noted: 


South  Padre  Island 

1030, 1040,  1043,  1044.  1052.  1059. 
1060. 1073. 1111. 1112. 1122, 1125, 
1134, 1166. 

North  Padre  Island 

886. 887, 908. 927.  956,  957.  967,  968. 
969. 976. 987. 988,  989. 

North  Padre  Island,  East  Addition 

891,  892,  911,  932,  951.  952.  970,  974, 
975,  990. 993. 995, 996,  1011,  1018,  A- 
6,  A-9,  A-10,  A-11,  A-27.  A-38.  A-42, 
A-43.  A-48,  A-55,  A-59.  A-64,  A-69, 
A-70,  A-72,  A-75.  A-76,  A-86.  A-87. 

Mustang  Island 

738,  739,  740,  742,  743,  752, 754, 755, 
756,  757. 758,  759,  762,  763, 764, 765. 
767. 768. 769,778. 779. 781,  782, 783, 
784,  785.  786,  787,  789.  790,  791. 801, 


802,  803,  804,  805,  806,  807,  809,  811. 
812,  813,  814,  822.  823,  824.  825,  826, 
828.  830,  831.  837,  846,  847,  849,  850. 
851, 858. 868. 869, 870, 871, 872, 873, 
875,  876.  A-2  (NEV*  NWV*  NEV*;  NEV4 
NWV4:  NEVh  SE^A  NWy*;  WV2  N'W'A 
NE'A).  A-3,  A-5,  A-€,  A-7,  A-10,  A- 
11,  A-15.  A-16,  A-17,  A-21,  A-22,  A- 
26.  A-27,  A-30,  A-31,  A-32.  A-33.  A- 
38. 

Mustang  Island,  East  Addition 

736.  760.  A-46.  A-47.  A-51.  A-53, 
A-57,  A-61,  A-65.  A-70,  A-71,  A-85. 
A-86.  A-96,  A-97,  A-1 10,  A-1 11,  A- 
112,  A-119.  A-121,  A-122,  A-124,  A- 
135.  A-138,  A-149. 

Matagorda  Island 

487.  518.  519,  520,  526,  527,  528.  529 
(Landward  of  8(g)  Line),  555,  556.  557, 
564,  565,  566,  567,  568,  587,  588,  589, 
591,  592,  599.  600.  601,  602,  603.  604. 
605,  606,  607,  616,  617.  618,  619,  620, 
622,  623,  624,  632,  633,  634  (Seaward  of 
8(g)  Line),  635,  636,  637,  638,  639.  640. 
641.  649.  650.  651.  652,  653,  654,  656, 
657,  658,  663,  664,  665,  666,  667,  668, 
669,  670.  671,  672.  674,  676,  678,  680, 
681,  682,  683,  685,  686,  687,  688,  689, 
696,  699,  700,  701,  703,  704,  705.  707. 
709.  710.  712.  713.  714.  715.  716,  A-1. 
A-7,  A-8. 

Brazos 

341.  342,  364  (Landward  of  8(g)  line). 
365,  375,  376.  378,  396,  397,  398,  399, 
411,  412,  413,  415,  416,  417,  431.  432. 
435  (Seaward  of  8(g)  Line),  436,  437, 
439,  449,  451.  452  (EV2),  453,  454,  455, 
456.  457,  458.  466.  468,  469,  470,  471, 
473.  474.  475.  476.  477.  488.  491,  492. 
493, 494, 495, 496, 498. 501,  502. 504, 
506.  507.  509.  510,  514.  515,  516.  517. 
531,  532.  533.  534.  535.  537,  538,  539, 
542,  543,  544.  546.  549,  550.  552.  570, 
571.  572.  576.  577.  578.  580,  584,  608. 
613.  614.  615.  A-2.  A-3.  A-6,  A-7.  A- 
9,  A-10,  A-14,  A-17,  A-1 9.  A-20.  A- 
21.  A-22.  A-23.  A-24,  A-25.  A-31.  A- 
36.  A-3 7.  A-38.  A-39.  A-40.  A-41.  A- 
43. 

Brazos,  South  Addition 

A-46.  A-17.  A-51.  A-52.  A-53.  A- 
61.  A-62.  A-65.  A-66.  A-70.  A-71.  A- 
76.  A-77.  A-84.  A-85,  A-101.  A-102, 
A-104,  A-105,  A-106,  A-110,  A-111. 
A-127.  A-128.  A-132,  A-133. 

Galveston 

144,  151,  152,  180.  181.  182.  189,  190. 
191.  192.  209.  210.  211.  213,  223.  225. 
227,  237,  238,  239,  240,  241,  242 
(Landward  of  8(g)  Line),  243.  252.  253. 
255.  256,  257,  258,  265,  266,  267.  268, 
270,  271.  272,  273.  274,  281,  283,  284, 
285,  288,  289,  290,  291.  294,  295  (SV2 
NEV4  NEV4:  NW'Va  NEV4;  WV2  SW'A 


NEV4;  NEV4  SWV4  NEV4:  NVz  SEV4 
NEV4;  WV2;  \N^/2  NWV4  SE^A;  S'^  SEV4). 
296  (NEV4;  NEV4  NEV4  NWV4;  S'/j  NEV4 
NW'A:  SEV4  NWV4;  SV2  SWV4  NWV4; 
NV2  SWV4;  NEV4  SWV4  SWV4;  N  V2  SEV4 
SWV4;  NV2  SEV4;  NV2  SWV4  SEV4;  SEV4 
SEV4).  297.  298.  299.  301.  302.  303.  304. 
305. 312. 313. 314, 318.  319.  320.  321. 
322. 324. 325, 326. 328. 329. 330, 331, 
332. 333. 343. 344. 345.  346.  347,  348. 
349. 350. 351,  354,  356.  357.  358,  359, 
360, 361, 363,  379,  380,  383.  384,  385, 
386, 389, 390,  391,  392,  393,  394,  395. 
418.  420.  421.  428.  429.  460,  503,  A-2, 
A-15,  A-16,  A-18,  A-21,  A-24,  A-34, 
A-35,  A-39,  A-40,  A-41,  A-i2,  A-49, 
A-50.  A-86,  A-101,  A-105.  A-110,  A- 
111. 

Galveston,  South  Addition 

A-122,  A-142,  A-143,  A-144,  A-145, 
A-218. 

High  Island 

19,  20,  21,  22,  34,  36,  52,  53,  67,  68, 
69,  70,  71,  73,  86,  87,  88,  89,  90,  93,  97, 
98,  105,  106,  108,  109,  110,  111,  113. 
115.  116,  117, 134, 135  (Ny2;  NV2  SV2; 
SWV4  SW>/4;  W'/2  SEV«  SWV4;  NEV4 
SE'A  SVVV4:  N«/z  SV2  SEV4).  136  (E1/2; 
EV2  NEV4  SWV4;  SV2  SEV4  S\VV4),  137. 
138  (NV2),  139,  140,  143,  153,  154, 
155  (WVz),  156, 160(NEV4:  NEV4  NWV4; 
EVz  SEV4  NWV4:  NVj  SEV4;  NV2  SEV4 
SEV4),  161  {NWV4  NEV4  NWV4;  SV2 
NEV4  N\VV4;  Wi/4  NWV4;  SEV4  NaVV4; 
NEV4  NEV4  SWV4;  WV2  NEV4  SW-A; 
NWV4  SWV4;  NWV4  SWV4  SWV4),  162. 
164.  165.  169,  170, 171,  175,  176,  177, 
178, 179. 193, 194, 195, 196, 197, 199. 
200, 201, 204,  206,  207,  208,  228,  229, 
230. 231, 232, 234, 235. 236. 261, 262,     • 
A-1,  A-2,  A-3,  A-5,  A-6,  A-7.  A-9,  A- 
12.  A-16.  A-17.  A-18.  A-19.  A-20.  A- 
21.  A-22.  A-23.  A-26.  A-30.  A-36.  A- 
37.  A-38,  A-39.  A-42,  A-14,  A-45,  A- 
46.  A-50.  A-52.  A-53.  A-60.  A-61.  A- 
63.  A-64,  A-68.  A-69.  A-73,  A-74,  A- 
77.  A-78,  A-83,  A-87,  A-lOO,  A-122, 
A-123,  A-125,  A-127,  A-128,  A-129. 
A-130,  A-133,  A-137. 

High  Island,  South  Addition 

A-411.  A-412.  A-417.  A-421,  A-422, 
A-424.  A-434.  A-435.  A-438.  A-441. 
A-442,  A-443.  A-444.  A-446.  A-447, 
A-448.  A-462.  A-465.  A-466.  A-467. 
A-468,  A-469.  A-470.  A^71,  A-472, 
A-474,  A-475.  A-477,  A^79,  A-486, 
A-488,  A-489,  A-490,  A-491,  A-494, 
A-496.  A-497,  A-499,  A-500,  A-501, 
A-503.  A-506.  A-510,  A-511.  A-512, 
A-513.  A-515.  A-517.  A-518.  A-519. 
A-520.  A-521.  A-523,  A-524,  A-528, 
A-530,  A-531,  A-532,  A-535,  A-536, 
A-537,  A-538,  A-539,  A-540,  A-545, 
A-547.  A-548,  A-549,  A-550,  A-551, 
A-552,  A-553.  A-555.  A-556,  A-557. 
A-558,  A-560.  A-561.  A-562(SWV4). 
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A-563,  A-564,  A-568 
A-572.  A-573,  A-574 
A-582,  A-585,  A-587 
A-593.  A-595.  A-596, 

High  Island,  East  Add 

39,45.46,74.75,76, 
129, 166. 167,  A-168, 
172,A-173,A-174,  A 
185.A-187,A-192,  A 
201,A-224,A-231,A 
245,  A-246,  A-247,  A 


High  Island,  East  Add 
Extension 


A-263, 
A-274.  A 
A-283.  A 
A-295,  A 
A-303,  A 
A-314,A 
A-325,  A 
A-332,  A 
A-341,A 
A-352.  A 
A-365,  A 
A-372,  A 
A-378,  A 
A-385.  A 
A-395,  A 


A-269. 
-279, A 
■285,  A 
-299.  A 
-305,  A 
-315,  A 

327,  A 
■334,  A 
-343,  A 
-355,  A 

368,  A 
■373.  A 
■379.  A 

389,  A 

396,  A 


85.120,128, 
^-169.  A-171,  A- 
175,A-176.  A- 
195,  A-200,  A- 
233,  A-244,  A- 
250,  A-253. 

tion.  South 

A-2:0,A-271,  A-272, 
-280,  A-281,A-282, 
-286,  A-287,  A-293, 
-300,  A-301,  A-3G2, 
-309,  A-310,A-313. 
-316,  A-317.  A-323. 

329,  A-330.  A-331. 

335,  A-339,  A-340, 
-349,  A-350,A-351, 
-356,  A-359,  A-362, 

369,  A-370,  A-371, 
-374,  A-376,  A-377, 

382,  A-383,  A-384. 

391,  A-392,  A-393, 

397jA-402,A-403. 


Sabine  Pass 

17,18,40 

East  Breaks 


122 


109,110,112,117, 
157,158,159,160,161 
168,169,171,172,17 
237,  238. 246, 254, 25t 
329.  330,  342.  343.  34^ 
389,  392,  393,  402.  40c 
462.473.474,475,4 
518,520,562,563,56^ 
598,  599,  602,  604,  60 
637,  638,  639,  640,  641 
645,  646.  647,  648.  64< 
684.685.686,  688.  68' 
728,  729,  732, 739, 74f 
785,901,902,904,94 
947.  948,  949.  987,  9« 
992, 994. 

Garden  Banks 

21,22.26.28.29.6$ 
75,  76,  80,  83,  84. 103 
123,126,127.128.13^ 
142, 144. 145. 147. 15: 
164, 165. 166. 167. 16( 
180, 183, 186, 188, 18< . 
200,  201,  202,  203,  20( 
210,211,212,213,21; 
225,  233,  234,  235, 23f 
250,  252,  253,  254,  251 
260.261,269,276,27: 
289.290,  291.298.  29< 
319.  322,  323,  329,  33( , 
343,  344,  345.  353.  35^ 
365,  366.368,  371.  37-i 
379.381,382.386,38: 


IMI 


A-570.A-571. 
A-576,  A-577, 
A-588.  A-589, 

tion 


,  125, 154, 156, 
,  165,  166, 167, 
209,  215,  216, 
, 260,  290,  303, 
.  345,  386,  388, 
,430,431,437, 
,  477,  506,  507. 
, 565, 566, 593, 
. 607,  608,  609. 
,  642,  643,  644, 
,653,654.683, 
,690,691.692, 
. 741, 783, 784, 
,944.945,946. 
,989,990,991. 


,70,71,72,73, 
117,119,120. 
135.136,141, 
158, 161, 162, 
170,171,172, 
190,191,192. 
207.  208.  209, 
216,217,224, 
237,  240,  248, 
257,  258,  259, 
278,  279,  287, 
300,  302.  304, 
331.  333.  342. 
361.362.363, 
375.  376.  377, 
388,  389.  397. 


398, 
420, 
429, 
470, 
498, 
515, 
554. 
593, 
623, 
653. 
738. 
771. 
804. 
817, 
855, 
903, 
940, 


405, 
421, 
430, 
471, 
499, 
516, 
555, 
598, 
629, 
674, 
739, 
772, 
806, 
826, 
856, 
919, 
947, 


406, 
423, 
431, 
472, 
506, 
517, 
556, 
599, 
630, 
682, 
740, 
782. 
811, 
831, 
860, 
920. 
963. 


407, 
424, 
432, 
473, 
507, 
535, 
557. 
600, 
638, 
683, 
741. 
783. 
812, 
832, 
875, 
921, 
964. 


413,416, 
425, 426, 
463,  464, 
474, 475, 
508,  512, 
543, 544, 
558, 559, 
601,602, 
639,  644, 
694. 697, 
754,  767, 
784, 785, 
813,814, 
833, 848, 
876,877, 
929. 930. 
974. 975. 


418,419, 
427,428, 
468,  469, 
476,  477, 
513,514, 
549,  550, 
562,  563, 
603.  622, 
645,  646, 
726,  727, 
768,  769, 
798.  803. 
815,816, 
849, 850. 
885,  902, 
938,  939, 


Port  Isabel 


39,  40,  81,  82, 125, 126, 130,  131,  174, 
175.  216,  218,  393.  436,  437,  438,  481, 
482,  483,  524,  525,  526,  568,  569,  570, 
610.  611,  613,  653.  654,  655,  656,  657, 
696.  697.  698,  700,  701,  740,  741. 

Alaminos  Canyon 

20,  21,  22,  23,  24,  25. 
236,  237,  261,  280,  305, 
398,441,442,485,489, 
534, 556, 557,  558,  599, 
644,  645,  646,  647,  648, 
720,  726,  730,  731, 734, 
764,  766,  767. 770,  774. 
810,811,813,814,818, 
857,900,901,903,904. 


26,  65. 133. 192. 
336,  337,  380, 
490,491,533, 
600,  601,  602. 
687,691.719. 
735.  736,  763, 
775,  780,  781, 
827.  854.  856, 
947.951,954. 


Keathley  Canyon 

6,  7, 133, 134. 155, 156, 157, 158, 159, 
177, 178, 179, 199,  200,  201,  202,  212. 
221, 242, 243,  245,  246,  255,  256,  324, 
377.  421.  422,  476,  522.  523,  567,  568, 
583, 584, 603,  604,  647,  648,  695. 

13.  Lease  Terms  and  Stipulations. 

(a)  Leases  resulting  firom  this  sale  will 
have  initial  terms  as  shown  on  the 
Stipulations,  Lease  Terms,  and  Bidding 
Systems  map  appUcable  to  this  Notice 
and  will  be  issued  on  Fonn  MMS-2005 
(March  1986).  Copies  of  the  map  and 
lease  form  are  available  from  the  Gulf  of 
Mexico  regional  office  (see  paragraph 
14(a)). 

(b)  The  applicability  of  the 
stipulations  which  follow  is  as  shown 
on  the  aforementioned  map  and  as 
supplemented  by  references  in  this 
Notice. 

Stipulation  No.  J— Protection  of 
Archaeological  Resources 

(This  stipidation  will  apply  to  all 
blocks  offered  for  lease  in  this  sale. 
Bidders  should  refer  also  to  paragraph 
14(g)  of  this  Notice  for  specific  survey 
requirements.  See  also  paragraph  14(i).) 

(a)  "Archaeological  resource"  means 
any  prehistoric  or  historic  district,  site, 
building,  structure,  or  object  (including 
shipwrecks);  such  Jerm  includes 


artifacts,  records,  and  remains  which  are 
related  to  such  a  district,  site,  building, 
structure,  or  object  (16  U.S.C.  470w(5)). 
"Operations"  means  any  drilling, 
mining,  or  construction  or  placement  of 
any  structure  for  exploration, 
development,  or  production  of  the  lease. 

(b)  If  the  Regional  Director  (RD) 
believes  an  archaeological  resource  may 
exist  in  the  lease  area,  the  RD  will  notify 
the  lessee  in  writing.  The  lessee  shall 
then  comply  with  subparagraphs  (1) 
through  (3). 

(1)  Prior  to  commencing  any 
operations,  the  lessee  shall  prepare  a 
report,  as  specified  by  the  RD,  to 
determine  the  potential  existence  of  any 
archaeological  resource  that  may  be 
aH'ected  by  operations.  The  report, 
prepared  by  an  archaeologist  and  a 
geophysicist,  shall  be  based  on  an 
assessment  of  data  from  remote-sensing 
surveys  and  of  other  pertinent 
archaeological  and  environmental 
information.  The  lessee  shall  submit 
this  report  to  the  RD  for  review. 

(2)  If  the  evidence  suggests  that  an 
archaeological  resource  may  be  present, 
the  lessee  shall  either: 

(i)  Locate  the  site  of  any  operation  so 
as  not  to  adversely  affect  the  area  where 
the  archaeological  resource  may  be.  or 

(ii)  Establish  to  the  satisfaction  of  the 
RD  that  an  archaeological  resource  does 
not  exist  or  will  not  be  adversely 
affected  by  operations.  This  shall  be 
done  by  further  archaeological 
investigation,  conducted  by  an 
archaeologist  and  a  geophysicist,  using 
survey  equipment  and  techniques 
deemed  necessary  by  the  RD.  A  report- 
on  the  investigation  shall  be  submitted 
to  the  RD  for  review. 

(3)  If  the  RD  determines  that  an 
archaeological  resource  is  likely  to  be 
present  in  the  lease  area  and  may  be 
adversely  affected  by  operations,  the  RD 
will  notify  the  lessee  immediately.  The 
lessee  shall  take  no  action  that  may 
adversely  affect  the  archaeological 
resource  until  the  RD  has  told  the  lessee 
how  to  protect  it. 

(c)  If  the  lessee  discovers  any 
archaeological  resource  while 
conducting  operations  on  th*e  iease  area, 
the  lessee  shall  report  the  discovery 
immediately  to  the  RD.  The  lessee  shall 
make  every  reasonable  effort  to  preserve 
the  archaeological  resource  until  the  RD 
has  told  the  lessee  how  to  protect  it. 

Stipulation  No.  2 — Protection  of 
Topographic  Features 

(This  stipulation  will  be  included  in 
leases  located  in  the  areas  so  indicated 
in  the  Biological  Stipulation  Map 
PacJcage  associated  with  this  Notice 
which  is  available  from  the  Gulf  of 


Mexico  regional  office.  See  paragraph 
14(a).) 

The  banks  which  cause  this 
stipulation  to  be  applied  to  blocks  of  the 
Western  Gulf  are: 


No  activity  zone  de- 

Bank name 

fined  by  isotath  (me- 

ters). 

Shelf  Edge  Banks: 

West  Flower  Gar- 

100 

den  Bank '  (de- 

fined by  74 'A 

system). 

East  Flower  Garden 

100 

Bank '  (defined  by 

V4  V*  systen^. 

MacNeil  Bank  

82 

29  Fathom  Bank 

64 

Rankin  Bank 

85 

Geyer  Bank  

85 

Elvers  Bank  

85 

Bright  Bank2 

85 

McGrail  Bank  2 

85 

Rezak  Bank  2 

85 

Sidner  Bank  2 

85 

Parker  Bank2  

85 

Stetson  Bank  

62 

Appletaum  Bank  .... 

85 

Low  Relief  Banks:  3 

Mysterious  Bank 

74.  76,  78,  80,  84 

Coffee  Lump 

Various 

Blackfish  Ridge 

70 

Big  Dunn  Bar 

65 

Small  Dunn  Bar 

65 

32  Fathom  Bank 

52 

ClaypileBank«  

50 

South  Texas  Banks:* 

Dream  Bank  

78.82 

Southern  Bank 

80 

Hospital  Bank  

70 

North  Hospital  Bank 

68 

Aransas  Bank 

70 

South  Baker  Bank  .. 

70 

Baker  Bank 

70 

'  Flower  Garden  Banks — In  paragraph  (c)  a 
"4-Mile  Zone"  rSther  than  a  "1-Mile  Zone"  ap- 
plies. 

2  Central  Gulf  of  Mexk»  bank  with  a  portion 
of  its  "1-Mile  Zone"  arxl/or  "3-Mile  Zone"  in 
the- Western  Gulf  of  Mexico. 

3  Low  Relief  Banks— Only  paragraph  (a)  ap- 
plies. 

"Claypile  Bank— Paragraphs  (a)  and  (b) 
apply.  In  paragraph  (b)  monitoring  of  the  efflu- 
ent to  determine  the  effect  on  the  t>iota  of 
Ciaypile  Bank  shall  be  required  rather  than 
shunting. 

®  South  Texas  Banks— Only  paragraphs  (a) 
and  (b)  apply. 

ia)  No  activity  including  structures, 
drilling  rigs,  pipelines,  or  anchoring 
will  be  allowed  within  the  listed  isobath 
("No  Activity  Zone"  as  shown  in  the 
aforementioned  Biological  Stipulation 
Map  Package)  of  the  banks  as  listed 
above. 

(b)  Operations  within  the  area  shown 
as  "1.000-Meter  Zone"  in  the 
aforementioned  Biological  Stipulation 
Map  Package  shall  be  restricted  by 
shunting  all  drill  cuttings  and  drilling 
fluids  to  the  bottom  through  a  downpipe 
that  terminates  an  appropriate  distance, 
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Mexico  regional  office.  See  paragraph 
14(a).) 

The  banks  which  cause  this 
stipulation  to  be  applied  to  blocks  of  the 
Western  Gulf  are: 


No  activity  zone  de- 

Bank name 

fined  by  isokjath  (me- 

ters) . 

Shelf  Edge  Banks: 

West  Flower  Gar- 

100 

den  Bank '  (de- 

fined by  V4  'A 

system). 

East  Flower  Garden 

100 

Bank '  (defined  by 

V4  Va  systerr^. 

MacNeil  Bank  

82 

29  Fathom  Bank 

64 

Rankin  Bank 

85 

Geyer  Bank  

85 

Elvers  Bank  

85 

Brigtit  Bank2 

85 

McGrail  Bank^ 

85 

Rezak  Bank  2 

85 

Sidner  Bank  2 

85 

Parker  Bank  2  

85 

Stetson  Bank  

62 

Appletaum  Bank  .... 

85 

Low  Relief  Banks:  3 

Mysterious  Bank 

74,  76.  78,  80,  84 

Coffee  Lump 

Various 

Blackfish  Ridge 

70 

Big  Dunn  Bar 

65 

Small  Dunn  Bar 

65 

32  Futfiom  Bank 

52 

Claypile  Bank*  

50 

South  Texas  Banks:* 

Dream  Bank  

78.82 

Southern  Bank 

80 

Hospital  Bank  

70 

North  Hospital  Bank 

68 

Aransas  Bank 

70 

South  Baker  Bank  .. 

70 

Baker  Bank 

70 

'  Flower  Garden  Banks — In  paragraph  (c)  a 
"4-Mile  Zone"  rSther  than  a  "1-Mile  Zone"  ap- 
plies. 

2  Central  Gulf  of  Mexico  bank  with  a  portion 
of  Its  "1-Mile  Zone"  and/or  "3-Mile  Zone"  in 
the  Western  Gulf  of  Mexico. 

3  Low  Relief  Banks— Only  paragraph  (a)  ap- 
plies. 

"Claypile  Bank— Paragraphs  (a)  and  (b) 
apply.  In  paragraph  (b)  monitoring  of  the  efflu- 
ent to  determine  the  effect  on  the  t)iota  of 
Claypile  Bank  shall  be  required  rather  than 
shunting. 

*  South  Texas  Banks— Only  paragraphs  (a) 
and  (b)  apply. 

la)  No  activity  including  structures, 
drilling  rigs,  pipelines,  or  anchoring 
will  be  allowed  within  the  listed  isobath 
("No  Activity  Zone"  as  shown  in  the 
aforementioned  Biological  Stipulation 
Map  Package)  of  the  banks  as  listed 
above. 

(b)  Operations  within  the  area  shown 
as  "1,000-Meter  Zone"  in  the 
aforementioned  Biological  Stipulation 
Map  Package  shall  be  restricted  by 
shunting  all  drill  cuttings  and  drilling 
fluids  to  the  bottom  through  a  downpipe 
that  terminates  an  appropriate  distance. 


but  no  more  than  10  meters,  from  the 
bottom. 

(c)  Operations  within  the  area  showm 
as  "1-Mile  Zone"  in  the  aforementioned 
Biological  Stipulation  Map  Package 
shall  be  restricted  by  shunting  all  drill 
cuttings  and  drilling  fluids  to  the 
bottom  through  a  downpipe  that 
terminates  an  appropriate  distance,  but 
no  more  than  10  meters,  from  the 
bottom.  (Where  there  is  a  "1-Mile  Zone" 
designated,  the  "1,000  Meter  Zone"  in 
paragraph  (b)  is  not  designated.) 

(d)  Operations  vdthin  the  area  shown 
as  "3-Mile  Zone"  in  the  aforementioned 
Biological  Stipulation  Map  Package 
shall  be  restricted  by  shimting  all  drill 
cuttings  and  drilling  fluids  from 
development  operations  to  the  bottom 
through  a  downpipe  that  terminates  an 
appropriate  distance,  but  no  more  than 
10  meters,  from  the  bottoin. 

Stipulation  No.  3— Military  Warning 
Areas 

,   (This  stipulation  will  be  included  iii 
leases  located  within  Warning  Areas  as 
shown  on  the  map  described  in 
paragraph  13(a).) 

(a)  Hold  and  Save  Harmless 

Whether  compensation  for  such 
damage  or  injury  might  be  due  under  a 
theory  of  strict  or  absolute  liability  or 
otherwise,  the  lessee  assiunes  all  risks  of 
damage  or  injury  to  persons  or  property, 
which  occur  in.  on,  or  above  the  Outer 
Continental  Shelf  (OCS),  to  any  persons 
or  to  any  property  of  any  person  or 
persons  who  are  agents,  employees,  or 
invitees  of  the  lessee,  its  agents, 
independent  contractors,  or 
subcontractors  doing  business  with  the 
lessee  in  connection  with  any  activities 
being  performed  by  the  lessee  in,  on.  or 
above  the  OCS;  if  such  injury  or  damage 
to  such  person  or  property  occurs  by 
reason  of  the  activities  of  any  agency  of 
the  U.S.  Govenunent,  its  contrtctors  or 
subcontractors,  or  any  of  their  officers, 
agents,  or  employees,  being  conducted 
as  a  part  of,  or  in  cormection  with,  the 
programs  and  activities  of  the  command 
headquarters  listed  in  the  table  below. 

Notwithstanding  any  limitation  of  the 
lessee's  liability  in  section  14  of  the 
lease,  the  lessee  assumes  this  risk 
whether  such  injiuy  or  damage  is 
caused  in  whole  or  in  part  by  any  act 
or  omission,  regardless  of  negligence  or 
fault,  of  the  United  States,  its 
contractors  or  subcontractors,  or  any  of 
its  officers,  agents,  or  employees.  The 
lessee  further  agrees  to  indeinnify  and 
save  harmless  the  United  States  against 
all  claims  for  loss,  damage,  or  injury 
sustained  by  the  lessee;  and  to 
indemnify  and  save  harmless  the  United 
States  against  all  claims  for  loss, 


damage,  or  injury  sustained  by  the 
agents,  employees,  or  invitees  of  the 
lessee,  its  agents,  or  any  independent 
contractors  or  subcontractors  doing 
business  with  the  lessee  in  connection 
with  the  programs  and  activities  of  the 
appropriate  military  installation, 
whether  the  same  be  caused  in  whole  or 
in  part  by  the  negUgence  or  fault  of  the 
United  States,  its  contractors  or 
subcontractors,  or  any  of  its  officers, 
agents,  or  employees;  and  whether  such 
claims  might  be  sustained  imder  a 
theory  of  strict  or  absolute  liability  or 
otherwise. 

(b)  Electromagnetic  Emissions 

The  lessee  agrees  to  control  its  own 
electromagnetic  emissions  and  those  of 
its  agents,  employees,  invitees, 
independent  contractors,  or 
subcontractprs  emanating  from 
individuaTHesignated  defense  warning 
areas  in  accordance  with  requirements 
rpecified  by  the  commander  of  the 
command  headquarters  fisted  in  the 
table  below  to  the  degree  necessary  to 
prevent  damage  to,  or  unacceptable 
interference  with.  Department  of 
Defense  flight,  testing,  or  operational 
activities  conducted  '.•."».:;'.  individual 
designated  warning  areas.  Necessary 
monitoring  control  and  coordination 
with  the  lessee,  its  agents,  employees, 
invitees,  independent  contractors,  or 
subcontractors  vfill  be  effected  by  tlie 
commander  of  the  appropriate  onshore 
military  installation  conducting 
operations  in  the  particular  warning 
area  provided,  however,  that  control  of 
such  electromagnetic  emissions  shall  in 
no  instance  prohibit  all  manner  of 
electromagnetic  communication  during 
any  period  of  time  between  a  lessee,  its 
agents,  employees,  invitees, 
independent  contractors  or 
subcontractors,  and  onshore  facilities. 

(c)  Operational 

The  lessee,  when  operating  or  causing 
to  be  operated  on  its  behalf,  boat,  ship, 
or  aircraft  traffic  into  the  indiudual 
designated  warning  areas,  shal!  f>nter 
into  an  agreement  with  the  commander 
of  the  individual  command 
headquarters  Usted  in  the  following  list, 
upon  utilizing  an  individual  designated 
warning  area  prior  to  commencing  such 
traffic.  Such  an  agreement  will  provide 
for  positive  control  of  boats,  ships,  and 
aircraft  operating  into  the  warning  areas 
at  all  times. 

Warning  Areas'  Command 
Headquarters  for  Western  Plamiing 
Area: 

W-228— Chief,  Naval  Air  Training, 
Naval  Air  Station,  Office  No.  206, 
Corpus  Christi,  Texas  78419-5100. 
Telephone:  (512)  939-3862/2621. 


35748 


W-602— Headqua^ 
Detachment  1, 
HeadqiJ"'ters, 
Offutt  At  B,  Neb^ka 
Telephone:  (402 


ers  ACC/DOSR, 
Operations 

Combat  Command, 

68113-5550. 
294-2334. 


Stipulation  No. 
Naval  Mine  Warfi 


4-  -Operations  in  the 
Area 
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(This  stipulatior  will  apply  to 
Mustang  Island  A:  sa  East  Addition 
blocks  732,  733,  ai  d  734.) 

(a]  The  placeme  it,  location,  and 
planned  periods  o  operation  of  surface 
structures  on  this  ease  during  the 
exploration  stage  s  re  subject  to  approval 
by  the  Regional  Di  ector  (RD),  Minerals 
Management  Servi  :e  Gulf  of  Mexico 
Region,  after  the  n  view  of  an  operator's 
Exploration  Plan  (  \P).  Prior  to  approval 
of  the  EP,  the  RD  V  ill  consuh  with  the 
Commander,  Mine  Warfare  Command, 
in  order  to  determ  ne  the  EP^ 
compatibility  with  schedulearoilitary 
operations.  No  per  nanent  structures  nor 
debris  of  any  kiiid  shall  be  allowed  in 
the  area  c     ered  b  ■  this  lease  during 
exploration  operat  ons. 

(b)  To  the  extent  possible,  fub- 
-seafloor  developmi  fnt  operations  for 

resources  subsurfa  ;e  to  this  area  should 
originate  outside  tl  le  area  covered  by 
this  lease.  Any  abo  I'e-seaDoor 
development  open  tions  within  the  area 
covered  by  this  lea  x  must  be 
compatible  with  saieduled  military 
operations  as  deter  mined  by  the 


Commander,  Mine 


The  lessee  will  cor  suit  with  and 
coordinate  plans  f(  r  atove  sea-floor 


development  activ 


abandonment)  wit  i  the  Commander, 
Mine  Warfare  Com  tnand.  The 
Development  Opei  itions  Coordination 


Document  (DOCD) 


must  contain  the 


Conunander,  MinelWarfare 

325  Fifth  Street. 

Texas  78419-50 

4895. 

14.  Information 

(a)  Supplementa 
copies  of  the  varioi  s 
identified  as  availa  }le 


Warfare  Command. 


ties  (including 


locations  of  any  pe  -manent  structures, 
fixed  platforms,  pi  >elines,  or  anchors 
planned  to  be  cons  ructed  or  placed  in 
the  area  cr-  ored  b]  this  lease  as  part  of 
such  deveiopmect 
DOCD  must  also  cdntain  the  written 
comments  of  the  C  >mmander,  Mine 
Warfar-  Command 
activities.  Prior  to  <  pproval  of  the 
DOCD.  the  RD  vail  consult  with  the 
Commander  in  ord  ;r  to  determine  the 
DOCD's  compatibi  ity  with  scheduled 
miUtary  operations . 

For  more  inforra|tion,  consultation, 
and  coordination, 
contact: 


I  le  lessee  must 


Command. 
>E.,  Corpus  Christi. 
2,  Phone:  (512)  939- 


ID 


Lfssees. 

Documents.  For 
documents 
&x)ra  the  Gulf  of 


Mexico  regional  office,  prospective 
bidders  should  contact  the  Public 
Information  Unit,  Minerals  Management 
Service,  1201  Elmwood  Park  Boulevard, 
New  Orleans,  Louisiana  70123-2394, 
either  in  writing  or  by  telephone  at  (504) 
736-2519  or  (800)  200-GULF.  For 
additional  information,  contact  the 
Regional  Supervisor  for  Leasing  and 
Environment  at  the  above  address  or  by 
telephone  at  (504)  736-2759. 

(b)  Navigation  Safety.  Operations  on 
some  of  the  blocks  offered  for  lease  may 
be  restricted  by  designation  of  fairways, 
precautionary  zones,  anchorages,  safety 
zones,  or  traffic  separation  schemes 
established  by  the  U.S.  Coast  Guard 
pursuant  to  the  Ports  and  Waterways 
Safety  Act  (33  U.S.C.  1221  et  seq.),  as 
amended. 

U.S.  Corps  of  Engineers  (COE)  permits 
are  required  for  the  construction  of  any 
artificial  islands,  installations,  and  other 
devices  temporarily  or  permanently 
attariied  to  the  seabed  located  on  the 
OCS  in  accordance  with  section  4(e)~of 
the  OCS  Lands  Act,  as  amended. 

For  additional  information, 
prospective  bidders  should  contact  Lt. 
Commander  Ken  Parris,  Assistant 
Marine  Port  Safety  Officer,  8th  Coast 
Guard  District,  Hale  Boggs  Federal 
Building,  New  Orleans,  Louisiana 
70130,  telephone  (504)  589-6901.  For 
COE  information,  prospective  bidders 
should  contact  Mr.  E)olan  Durm,  Chief 
Evaluation  Section,  Regulatory  Branch, 
P.O.  Box  1229,  Galveston,  Texas  77553. 
telenhone  (409)  766-3935. 

(c)  Offshore  Pipelines.  Lessees  are 
advised  that  the  Department  of  the 
Interior  and  the  Department  of 
Transportation  have  entered  into  a 
Memorandum  of  Understanding  dated 
May  6,  1976,  concerning  the  design, 
installation,  operation,  and  maintenance 
of  offshore  pipelines.  Bidders  should 
consult  both  Departments  for 
regulatidhs  applicable  to  offshore 
pipelines. 

(d)  8-Year  Leases.  Bidders  are  advised 
that  any  lease  issued  for  a  term  of  8 
years  will  be  cancelled  after  5  years, 
following  notice  pursuant  to  the  OCS 
Lands  Act.  as  amended,  if  within  the 
initial  5-year  period  of  the  lease,  the 
drilling  of  an  exploratory  well  has  not 
been  initiated;  or  if  initiated,  the  well 
has  not  been  drilled  in  conformance 
with  the  approved  exploration  plan 
criteria;  or  if  there  is  not  a  suspension 
of  operations  in  effect,  etc.  Bidders  are 
referred  to  30  CFR  256.37. 

(e)  Affirmative  Action.  Revision  of  the 
Department  of  Labor  regulations  on 
affirmative  action  requirements  for 
Government  contractors  (including 
lessees)  has  been  deferred,  pending 
review  of  those  regulations  (see  Federal 


Register  of  August  25, 1981,  at  46  FR 
42865  and  42968).  Should  changes 
become  effective  at  any  time  before  the 
issuance  of  leases  resulting  fitjm  this 
sale,  section  18  of  the  lease  form  (Form 
MMS-2005,  March  1986)  would  be 
deleted  fi-om  leases  resulting  from  this 
sale.  In  addition,  existing  stocks  of  the 
affirmative  action  forms  described  in 
paragraph  5  of  this  Notice  contain 
language  that  would  be  superseded  by 
the  revised  regulations  at  41  CFR  60- 
1.5(a)(1)  and  60-1. 7(a)(1).  Submission  of 
Form  MMS-2032  (June  1985)  and  Form 
MMS-2033  (June  1985)  will  not 
invalidate  an  otherwise  acceptable  bid. 
and  the  revised  regulations' 
requirements  vdll  be  deemed  to  be  part 
of  the  existing  affirmative  action  forms. 

(f)  Ordnance  Disposal  Areas.  Bidders 
are  cautioned  as  to  the  existence  of  two 
inactive  ordnance  disposal  areas  in  the 
Corpus  Christi  and  East  Breaks  areas, 
shovvm  on  the  map  described  in 
paragraph  13(a).  These  areas  were  used 
to  dispose  of  ordnance  of  unknown 
composition  euid  quantity.  These  areas 
have  not  bepn  used  since  about  1970. 
Water  depths  in  the  Corpus  Christi  area 
range  from  approximately  600  to  900 
meters.  Water  depths  in  the  East  Breaks 
area  range  from  approximately  300  to 
700  meters.  Bottom  sediments  in  both 
areas  are  generally  soft,  consisting  of 

si  Ity  clays.  Exploration  and 
development  activities  in  these  areas 
require  precautions  commensurate  with 
the  potential  hazards. 

(g)  Archaeological  Resources.  Bidders 
are  advised  of  the  Notice  to  Lessees 
(NTL)  affecting  the  historic  shipwreck 
requirements  published  December  20. 
1991,  in  the  Federal  Register  pages 
66076-66082  with  an  effective  date  of 
February  17, 1992.  This  NTL  details  the 
survey  methodology,  including  a  more 
intensive  survey  with  line  spacing  50 
meters  apart,  and  report  writing 
requirements.  A  Letter  to  Lessees  (LTL) 
of  November  30, 1990,  lists  those  blocks 
identified  as  having  a  high  probability 
for  encountering  historic  shipwrecks. 
Copies  of  the  NTL  and  LTL  are  available 
from  the  MMS  Public  Information  Unit. 
See  paragraph  14(a). 

(h)  Proposed  Rigs  To  Reefs.  Bidders 
are  advised  that  there  are  OCS  artificial 
reef  sites  and  planning  sites  for  the  Gulf 
of  Mexico.  These  are  generally  located 
in  water  depths  of  less  than  200  meters. 
While  all  existing  and  proposed  sites 
require  a  permit  fi-om  the  (j.S.  Army 
Corps  of  Engineers,  this  "Rigs  to  Reefs" 
program  is  implemented  through  State 
sponsorship  through  the  following  State 
Coordinators: 

Alabama:  Mr.  Waher  M.  Tatum  (205) 
968-7578. 
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Louisiana:  Mr.  Rick  Kasprzac  (504)  765- 

2375. 
Mississippi:  Mr.  Mike  Buchanan  (601) 

385-5868. 
Texas:  Ms.  Jan  Coulbertson  (512)  389- 

4863. 

For  more  information  on  artificial  reef 
sites,  prospective  bidders  should 
contact  the  above  listed  State  Artificial 
Reef  Coordinator  for  their  areas  of 
interest. 

(i)  Archaeological  Surveys  and 
Reports.  Bidders  are  advised  that  a 
Proposed  Rule  has  been  published  in 
the  Federal  Register  dated  Tuesday, 
October  12, 1993.  which  proposes  to 
grant  specific  authority  to  each  MMS 
Regional  Director  to  require 
archaeological  siu-veys  and  reports 
(under  30  CFR  250.26).  This  proposed 
rule  specifically  states  the  authority  of 
MMS  and  conditions  for  requiring 
lessees  or  operators  to  conduct 
archaeological  resource  sun'eys  and 
submit  the  reports  prior  to  exploration, 
development  and  production,  or 
installation  of  pipelines.  This  rule, 
when  adopted,  may  apply  to  all  blocks 
leased  in  this  sale. 

Dated:  June  27, 1994. 
Tom  Fry, 
Director,  Minerals  Management  Service. 

Approved: 
Nancy  K.  Hayes, 

Acting  Assistant  Secretary— Land  and 
Minerals  Management. 
[FR  Doc.  94-16901  Filed  7-12-94;  8:45  am] 
BILUNQ  CODE  4CKMMR-P 


Southwestern  Pennsylvania  Industrial 
Heritage  Preservation  Commission 

Southwestern  Pennsylvania  Industrial 
Heritage  Route;  Designation  of 
Vehicular  Tour  Route 

AGENCY:  Southwestern  Pennsylvania 

Heritage  Preservation  Commission, 

Interior. 

ACTION:  Notice  of  designation  of  the 

Southwestern  Pennsylvania  Industrial 

Heritage  Route. 

SUMMARY:  This  notice,  issued  in  ^ 

accordance  with  the  provisions  of 
Public  Law  100-698,  \vhich  established      (; 
the  Southwestern  Pennsylvania  Heritage    4 
Preservation  Commission  r 

("Commission"),  announces  the 
designation  of  the  Southwestern 
Pennsylvania  Industrial  Heritage  Route. 
ADDRESSES:  Southwestern  Pennsylvania 
Heritage  Preservation  Commission.  P.O. 
Box  565.  Hollidaysburg,  PA  16648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karl  King,  Projects  Manager. 
Southwestern  Pennsylvania  Heritage  B 
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Louisiana:  Mr.  Rick  Kasprzac  (504)  765- 

2375. 
Mississippi:  Mr.  Mike  Buchanan  (601) 

385-5868. 
Texas:  Ms.  Jan  Coulbertson  (512)  389- 

4863. 

For  more  information  on  artificial  reef 
sites,  prospective  bidders  should 
contact  the  above  listed  State  Artificial 
Reef  Coordinator  for  their  areas  of 
interest. 

(i)  Archaeological  Surveys  and 
Reports.  Bidders  are  advised  that  a 
Proposed  Rule  has  been  published  in 
the  Federal  Register  dated  Tuesday, 
October  12, 1993,  which  proposes  to 
grant  specific  authority  to  each  MMS 
Regional  Director  to  require 
archaeological  surveys  and  reports 
(under  30  CFR  250.26).  This  proposed 
rule  specifically  states  the  authority  of 
MMS  and  conditions  for  requiring 
lessees  or  operators  to  conduct 
archaeological  resource  surveys  and 
submit  the  reports  prior  to  exploration, 
development  and  production,  or 
installation  of  pipelines.  This  rule, 
when  adopted,  may  apply  to  all  blocks 
leased  in  this  sale. 

Dated:  June  27, 1994. 
Tom  Fry, 
Director.  Minerals  Management  Service. 

Approved: 
Nancy  K.  Hayes, 

Acting  Assistant  Secretary— Land  and 
Minerals  Management. 
|FR  Doc.  94-16901  Filed  7-12-94;  8:45  am] 
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Southwestern  Pennsylvania  Industrial 
Heritage  Preservation  Commission 

Southwestern  Pennsylvania  Industrial 
Heritage  Route;  Designation  of 
Vehicular  Tour  Route 

AGENCY:  Southwestern  Pennsylvania 

Heritage  Preservation  Commission, 

Interior. 

ACTION:  Notice  of  designation  of  the 

Southwestern  Pennsylvania  Industrial 

Heritage  Route. 

SUMMARY:  This  notice,  issued  in 
accordance  with  the  provisions  of 
Public  Law  100-698.  \vhich  estabUshed 
the  Southwestern  Pennsylvania  Heritage 
Preservation  Commission 
("Commission"),  announces  the 
designation  of  the  Southwestern 
Pennsylvania  Industrial  Heritage  Route. 
ADDRESSES:  Southwestern  Pennsylvania 
Heritage  Preservation  Commission,  P.O. 
Box  565.  Hollidaysburg,  PA  16648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karl  King,  Projects  Manager, 
Southwestern  Pennsylvania  Heritage 


Preservation  Commission,  telephone 
814-696-9380. 

SUPPLEMENTARY  INFORMATION:  Pub  L. 
100-698  estabhshed  the  Commission  to 
provide,  "the  means  by  which  the 
cultural  heritage  of  the  9-county  region 
in  southwestern  Pennsylvania 
associated  with  the  three  basic 
industries  of  iron  and  steel,  coal  and 
transportation  may  be  recognized, 
preserved,  promoted,  interpreted,  and 
made  available  for  the  benefit  of  the 
public."  Title  II,  Sec.  201  of  Pub.  L. 
100-698  provides  that  the  Secretary  of 
the  Interior,  with  the  concurrence  of  the 
agency  having  jurisdiction  over  such 
roads,  shall  designate,  by  publication  in 
the  Federal  Register,  a  vehicular  tour 
route  along  existing  public  roads  linking 
historic,  cultural,  natural,  scenic  and 
recreational  sites  in  southwestern 
Pennsylvania.  Following  a  period  of 
planning  by  the  Denver  Service  Center 
of  the  National  Park  Service  writh 
substantial  input  from  the  pubhc  and 
the  Pennsylvania  Department  of 
Transportation  (herein  referred  to  as 
"PennDOT"),  the  Secretary  has 
designated,  with  the  concurrence  of 
PennDOT,  the  Southwestern 
Pennsylvania  Industrial  Heritage  Route 
(herein  referred  to  as  the  "Heritage 
Route").  The  Heritage  Route 
encompasses  a  distance  of 
approximately  500  miles  using  existing 
roads  through  Bedford,  Blair,  Cambria, 
Fayette,  Fulton,  Huntingdon,  Indiana, 
Somerset  and  Westmoreland  Counties. 
The  Secretary,  in  accordance  with  Pub. 
L.  100-698,  Sec.  201. (a),  and  with 
concurrence  of  PennDOT  and  local 
entities  having  jurisdiction  over  the 
designated  roads,  shall  erect  signs  and 
informational  devices  displaying  the 
Heritage  Route  marker,  also  knowm  as 
the  "Path  of  Progress",  along  the 
designated  roads.  A  list  of  the 
designated  roads  is  published  in  its 
entirety  below.  A  complete  description 
and  map  of  the  Heritage  Route  system 
as  well  as  a  description  of  the  "Path  of 
Progress"  markers  is  available  through 
the  Commission. 

Cambria  County 

From  Indiana  County,  on  PA  56 

(through  Westmoreland  County]  and  PA 

403  to  the  Johnstown  area. 

fohnstOK-n  area:  Through  Johnstown  on 
PA  56  (Haws  Pike.  Harold  St.,  Strayer 
St.,  Fairfield  Ave. — Cambria  City  area) 
or  PA  403  (Cramer  Pike,  Cooper  Ave., 
Broad  St.)  to  Broad  St.  (PA  56/403),  to 
Roosevelt  Blvd.,  to  Washington  St. 
(dovmtown),  to  CUnton  St.,  to  Bedford 
St.  (SR  3016/PA  756). 
Leaving  the  Johnstown  area  on 

Bedford  St.  to  Scalp  Avenue  (SR  3016, 


becoming  PA  56  at  US  219);  to  Windber 
[Somerset  County)  at  21st  St.  (PA  160); 
to  Graham  Ave.  (PA  160);  to  9th  St.  (PA 
160);  leaving  Windber  on  PA  160  (re- 
entering Cambria  County)  to  PA  869;  PA 
869;  to  SR  3024;  to  PA  53;  to  SR  2019 
to  SR  2014  (at  Summit)  to  US  22;  US  22 
to  PA  2016;  to  PA  1015;  to  PA  4008, 
entering  Blair  County. 

Blair  County 

From  Cambria  County,  SR  4008  to  the 

Altoona/HoUidaysburg  area. 

Altoona/ Hollidaysburg:  Through 
Altoona  on  40th  St.  to  Beale  Ave.;  on 
Beale  Ave.  to  Union  Ave.,  becoming 
18th  St.;  to  12th  Ave.;  to  12th  St.;  to 
11th  Ave.;  to  16th  St.;  to  10th  Ave.; 
to  17th  St.;  to  7th  Ave.  (becoming  6th 
Ave.);  to  Logan  Blvd.  (SR  4003,  to  PA 
36)  to  Hollidaysburg  on  PA  36  (Penn 
St.)  to  Allegheny  St.;  to  Bedford  St.  (at 
US  22/Broad  St.);  to  PA  36;  to  Blair 
St.  (US  22),  leaving  Hollidaysburg. 
From  Hollidaysburg,  US  22  to 

Huntingdon  County. 

■    Huntingdon  County 

From  Blair  County  on  US  22:  to  SR 
4014,  becoming  SR  4004  into   - 
Alexandria;  to  SR  305,  returning  to  US 
22;  to  PA  26  through  Smithfield;  to 
Penn  Street  (PA  26)  through 
Huntingdon:  to  2nd  St.,  returning  to  US 
22;  to  US  522  into  Fuhon  County. 

Fulton  County 

From  Huntingdon  County.  US  522  to 
McCormellsburg;  entering 
McConnellsburg  on  2nd  St.  (US  522);  to 
Market  St.;  to  3rd  St.;  to  Lincoln  Way 
(Old  US  30/Uncobi  Highway), 
becoming  SR  1004;  to  US  30;  US  30  to 
Bedford  County. 

Bedford  County 

From  Fulton  County,  US  30  to  Everett; 
Business  US  30  (SR  1044)  thioL:t;h 
Everett;  US  30  to  Bedford;  Business  US 
30  (SR  401U/Pitt  Street)  into  Bedford;  to 
Penn  St.  (SR  4008);  to  West  St., 
returning  to  Pitt  St./Business  US  30  (SR 
4010);  returning  to  US  30;  to  Somerset 
County. 

Somerset  County 

From  Bedford  County  on  US  30;  to  PA 
985;  to  PA  601;  PA  60 1',  entering 
Somerset  to  Center  Ave.  (PA  601):  to 
Main  St.  (PA  31);  to  Harrison  Ave.  (PA 
31);  to  Tayman  Ave.  (PA  281);  PA  281 
to  PA  523;  to  US  40;  to  SR  3002 
(through  Addison);  to  US  40.  into 
Fayette  County. 

Fayette  County 

From  Somerset  County  on  US  40. 
entering  Uniontown;  to  Business  US  40 
(E.  Main  St.);  to  Pittsburgh  St.  (PA  51); 
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to  US  119;  to  Bute  1  id./SR  1051.  leaving 
Uniontown;  to  PA  :  '11  through 
Connellsville;  to  U!  J 119;  to  SR  1029 
through  Everson,  ii  to  Westmoreland 
County. 

Extension  to  Ohiofkrie  State  Park  &■ 
Fallingwater:  Fratn  US  40  at 
Farrairgton,  to  PA  381  (through 
Ohiopyle  State  P^)  to  Fallingwater. 
Extension  to  Frienaship  Hill  NHS:  From 
downtown  Unioi^town,  to 
Morgantown  Rd.  (SR  3019/Business 
US  119);  to  US  1|9;  to  PA  166;  to 
Friendship  Hill  National  Historic  Site. 
Extension  to  Searights  Tollhouse  6- 
Brownsville:  From  downtowm 
Uniontown.  W.  Main  St.;  to  US  40 
into  Brownsville, 

Westmoreland  Cou  nty 

From  Fayette  Co«  inty  on  SR  1029/ 
3087;  to  SR  819  thrbugh  Scottdale;  to 
PA  31  through  Mt.  Pleasant;  to  PA  711 
through  E)onegal;  t(  US  30  through 
Ligonier;  to  PA  981  into  Latrobe;  to 
Lloyd  Ave.;  to  Main  St.;  to  Alexandria 
St.;  to  Thompson  S  .;  to  PA  981;  to  PA 
286;  to  Indiana  County. 
Extension  to  Tunm  Iton/Indiana  County: 

From  PA  981.  beiwerDn  New 

Alexandria  Borough  and  PA  286; 

Township  Road  )f939;  to  SR  3003,  into 

Tunnelton. 

Indiana  County 


Westmoreli  ind  County,  PA  286 
<  o  Indiana  Borough, 
Ave.;  to  Philadelphia 

Sixth  St.  (PA  954); 
1005) leaving 

US  119  through 
i6  into  Cambria 


From 
through  Saltsburg, 
becoming  Oakland 
St.  (PA  286/954);  tc 
to  Wayne  Ave.  (SR 
Indiana  Bt   ^'igh; 
Homer  City:  to  PA 
County. 

Dated:  July  5. 1994 
Denis  P.  Galvin. 


U 


Acting  Director,  Na 
[FR  Doc.  94-16918  Pi 


ticftal  Park  Service. 
ed  7-12-94;  8:45  am) 


B1LUN6  CODE  4310-70-M 


INTERNATIONAL 
COMMISSION 


Investigation  No.  731-TA-653  (Final) 


SebacJc  Acid  From 
Republic  of  China 


Determination 

On  the  basis  of  tl  e 
in  the  subject  inves  Ligation 
Commission  deterr  lines 
section  733;!))  of  thp 


'  The  record  is  defined 
Comniission's  Rules  of 
CFR§  207.2(f)). 

-  Qiaiiman  Watson  an< 
dissenting. 


RADE 


the  People's 


record '  developed 
the 
,^  pursuant  to 
Tariff  Act  of  1930 


in  sec.  207.2(f)  of  the 
P^ctice  and  Procedure  (19 . 

;<  I  Commissioner  Rohr 


(19  U.S.C.  §  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  ^  by 
reason  of  imports  &x)m  the  People's 
Republic  of  China  of  sebacic  acid, 
provided  for  in  subheading  2917.13.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  January  4, 1994, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  sebacic  acid  from  the 
People's  Republic  of  China  were  being 
sold  at  LTFV  within  the  meaning  of 
section  733(b)  of  the  Act  (19  U.S.C. 
§  1673b(b)).  Notice  of  the  institution  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  February  9, 1994  (59  F.R. 
6044).  The  hearing  was  held  in 
Washington.  DC,  on  May  24,  1994,  and 
all  persons  who  requested  the 
opportimity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  July  5, 
1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2793 
(July  1994),  entitled  Sebacic  Acid  from 
the  People's  Republic  of  China: 
Investigation  No.  731-TA-653  (Final). 

By  order  of  the  Commission. 

Issued:  July  7, 1994. 
Doana  R.  Koehnke, 
Secretary. 

(PR  Doc.  94-16994  Piled  7-12-94;  8:45  am] 
BILLING  CODE  7020-02-P 

Investigations  Nos.  731-TA-448-450  (Final) 
(Remand) 

Sweaters  Wholly  or  In  Chief  Weight  of 
Manmadd  Fibers  From  Hong  Kong,  the 
Republic  of  Korea  and  Taiwan 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice  of  Remand 

Determination. 


'  Vice  Chairman  Nuzum.  Commissioner 
Newquist,  and  Commissioner  Bragg  determine  that 
an  industry  in  the  United  States  is  threatened  with 
material  injury.  Commissioner  Crawford  determines 
that  an  industry  in  the  United  States  is  materiaily 
injured. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  a  final  court  decision  affirming 
its  final  negative  determinations,  made 
pursuant  to  court  remand,  in  the  above- 
identified  antidumping  duty 
investigations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casson,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street.  SW.. 
Washington,  DC  20436;  (202)  205-3105. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Conmiission's  TDD  terminal  at  (202) 
205-1810. 

SUPPLEMENTARY  INFORMATION:  On 
September  19, 1990,  the  Commission 
published  its  determinations  that  an 
industry  of  the  United  States  was 
materially  injured  by  reason  of  imports 
of  manmade  fiber  ("MMF")  sweaters 
'  from  Hong  Kong,  Korea,  and  Taiwan.  55 
Fed.  Reg.  38588  (Sept.  19, 1990); 
Sweaters  Wholly  or  in  Chief  Weight  of 
Manmade  Fibers  from  Hong  Kong,  the 
Republic  of  Korea,  and  Taiwan,  Invs. 
Nos.  731-TA-448-450  (Final),  USITC    . 
Pub.  2312  (Sept.  1992).  The  Hong  Kong. 
Korean  and  Taiwanese  producers  of  the 
subject  MMF  sweaters  sought  review  of 
those  final  determinations  in  the  Court 
of  International  Trade  [CTT). 

On  July  28, 1992,  the  CIT  issued  an 
Order,  finding  that  the  Commission's 
final  injury  determinations  were 
imsupported  by  substantial  evidence 
and  otherwise  not  in  accordance  with 
law,  and  remanding  the  determinations 
to  the  Commission  for  further 
proceedings.  Chung  Ling  Co.  v.  United 
States,  805  F.  Supp.  45  (CIT  1992).  On 
November  23, 1992,  the  Commission 
submitted  its  remand  determinations  to 
the  CIT,  finding  on  remand  that  an 
industry  in  the  United  States  was  not 
materially  injured  or  threatened  vrith 
material  injury  by  reason  of  imports  of 
the  subject  MMF  sweaters,  which  the 
Department  of  Commerce  ("Commerce") 
had  determined  are  sold  at  less  than  fair 
value.  Sweaters  Wholly  or  in  Chief 
Weight  of  Manmade  Fibers  from  Hong 
Kong,  the  Republic  of  Korea.'ond 
Taiwan,  hivs.  NoSv  731-TA-448-450 
(Final)  (Remand),  USITC  Pub.  2577 
(Nov.  1992). 

The  trade  association  representing  the 
domestic  sweaters  producers,  the 
National  Knitwear  and  Sportswear 
Association  ("NKSA")  challenged  the 
remand  determinations  before  the  CIT. 
On  August  11, 1993,  the  CIT  issued  an 
order  finding  that  the  Commission  "^s 
remand  determinations  fell  within  the 
scope  of  the  remand  order,  and  were 
supported  by  substantial  evidence  and 
otherwise  in  accordance  with  law. 


Accordingly,  the  CIT  sustained  the 
Commission's  remand  determinations. 
Chung  Ling  Co.  v.  United  States,  829  F. 
Supp.  1353  (CIT  1993). 

Notice  of  the  CIT's  decision  was 
published  by  Commerce,  pursuant  to  19 
U.S.C.  1516a(c)(l),  on  November  12, 
1993.  58  Fed.  Reg.  59987  (Nov.  12, 
1992).  In  accordance  with  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990),  Commerce  stated  that  it  would 
continue  the  suspension  of  liquidation 
of  the  subject  merchandise.  Commerce's 
notice  also  indicated  that,  if  the  CIT 
decision  was  affirmed  on  appeal,  the 
antidumping  duty  orders  would  be 
revoked. 

Thereafter,  NKSA  appealed  the  CIT's 
judgment  to  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit.  On  June 
15,  1994,  the  Court  of  Appeals  affirmed, 
without  opinion,  the  CIT's  final 
judgment  upholding  the  Commission's 
negative  remand  determinations.  Chung 
Ung  Co.  V.  USITC,  No.  94-1028  (Fed. 
Cir.  June  15, 1994).  On  July  6. 1994,  the 
Court  of  Appeals  issued  its  mandate. 
The  judicial  proceedings  having  ended 
and  the  final  court  decision  having  been 
issued,  the  Commission  now.  pursuant 
to  19  U.S.C.  1516a(e).  publishes  notice 
of  the  final  court  decision  affirming  its 
negative  remand  determinations. 

By  order  of  the  Commission. 

Issued:  July  6, 1994. 
Donna  R.  Koehnke, 
Secretary. 

(PR  Doc.  94-16995  Piled  7-12-94:  8:45  am) 
BILLING  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the  ■    ' 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
epvironmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover- Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission.  Section  of  Envijorunehtal 
Analysis,  Room  3219,  Washington.  DC 
20423.  (202)  927-6203  or  (202)  927- 
6245.  -     ■ 

Comments  on  the  following 
assessment  are  due  1 5  days  after  the 
date  of  availability: 

AB-167  (SUB-NO.  1140XJ, 
CONSOLIDATED  RAIL  CORPORATION 
—ABANDONMENT  EXEMPTION— IN 
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Accordingly,  the  CTT  sustained  the 
Commission's  remand  determinations. 
Chung  Ling  Co.  v.  United  States,  829  F. 
Supp.  1353  (C3T  1993). 

Notice  of  the  CIT's  decision  was 
published  by  Commerce,  pursuant  to  19 
U.S.C.  1516a(c)(l).  on  November  12. 
1993.  58  Fed.  Reg.  59987  (Nov.  12, 
1992).  In  accordance  with  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990),  Commerce  stated  that  it  would 
continue  the  suspension  of  liquidation 
of  the  subject  merchandise.  Commerce's 
notice  also  indicated  that,  if  the  CIT 
decision  was  affirmed  on  appeal,  the 
antidumping  duty  orders  would  be 
revoked. 

Thereafter,  NKSA  appealed  the  CIT's 
judgment  to  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit.  On  June 
15.  1994,  the  Court  of  Appeals  affirmed, 
without  opinion,  the  CIT's  final 
judgment  upholding  the  Commission's 
negative  remand  determinations.  Chung 
Ung  Co.  V.  USITC,  No.  94-1028  (Fed. 
Cir.  June  15, 1994).  On  July  6,  1994,  the 
Court  of  Appeals  issued  its  mandate. 
The  judicial  proceedings  having  ended 
and  the  final  court  decision  having  been 
issued,  the  Commission  now,  pursuant 
to  19  U.S.C.  1516a(e).  publishes  notice 
of  the  final  court  decision  afiirming  its 
negative  remand  determinations. 

By  order  of  the  Commission. 

Issued:  Julys,  1994. 
Donna  R.  Ko«hnke, 
Secretary. 

IFR  Doc.  94-16995  Filed  7-12-94:  8:45  am) 
BILLING  COO€  rD20-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

■   Pursuant  to  42  U.S.C.  4332.  the'    ' 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves,  kiterstate-Commerce 
Commission,  Section  of  Environmental 
Analysis,  Room  3219,  Washington.  DC 
20423.  (202)  927-6203  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  1 5  days  after  tiie 
(late  of  availability: 

AB-167  (SUB-NO.  1140X).- 
CONSOLIDATED  RAIL  CORPORATION 
—ABANDONMENT  EXEMPTION— IN 


ORANGE  COUNTY.  NEW  YORK.  EA 
available  7/8/94. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-398  (SUB-NO.  3X).  SAN 
JOAQUIN  VALLEY  RAILROAD 
COMPANY— ABANDONMENT 
EXEMPTION— IN  FRESNO  COUNTY. 
CALIFORNL\  AB-402  (SUB-NO.  2X). 
FOX  VALLEY  &  WESTEPJM  LTD.— 
ABANDONMENT  EXEMPTION— IN 
KEWAUNEE  COUNTY.  WI.  EA 
available  778/94. 
Sidney  L.  Strickland,  Jr., 
Secrvtay. 

[PR  Doc;.  94-16955  Filed  7-12-94:  8.45  ami 
B4LL1NG  CODE  7036-01-P 


(Finance  Docket  No.  32470] 

Greater  Shenandoah  Valley 
Development  Company,  d/b/a 
Shenandoah  Valley  Railroad  Company, 
and  Buckingham  Branch  Railroad 
Company — Operation  Exemption 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343  the  operation  by 
Buckingham  Branch  Railroad  Company 
of  Greater  Shenandoah  Valley 
Development  Company's  20.2-mile  line 
of  railroad  in  Rockingham  and  Augusta 
Counties.  VA.  subject  to  standard  labor 
protective  conditions.  - 
DATES:  This  exemption  will  be  effective 
on  July  23.  1994.  Petitions  for  stay  must 
be  filed  by  July  15, 1994.  Petitions  to 
reopen  must -be  filed  by  July  18.  ,1994. 
ADDRESSES:  Send  pleadings,  referring  to 
Finance  Docket  No.  32470  to:  (1)  Office 
of  the  Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington,  DC  20423;  (2)  Victor  J. 
Ludlum.  Shenandoah  Valley  Railroad 
Company.  P.O.  Box  8100,  Harrisonburg, 
VA  22801 ;  and  (3)  Robert  E.  Bryant, 
Buckingham  Branch  Railroad  Company, 
P.O.  Box  336.  Dillwyn.  VA  23936. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ber>'l  Gordon  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY- INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  vmte  to,  call, 
or  pick  up  in  person  from:  DjTiamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 


through  TDD  services  at  (202)  927- 
5721.) 

Decided:  June  30, 1994. 

By  the  Commission,  Chainnan  McDonald, 
Vice  Chairman  Phillips,  Commissioners 
Simmons  and  Morgan. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(PR  Doc.  94-16956  Filed  7-1 2-94;  8:45  am) 

BILLING  CODE  703S-01-P 


DEPARTMEhfT  OF  JUSTICE 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budg«it 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  apphcable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Pubfic  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  HiU  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify- 
the  OMB  reviewer  and  the  DO) 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503.  and  to 
Mr.  Robert  B.  Briggs.  Department  of 
Justice  Clearance  Officer.  Systems 


35752 


='ederal  Register  /  Vol.  59,  No.  133  /  Wednesday,  July  13.  1994  /  Notices 


Federal  Register  /  V 


Policy  Staff/ Infonna  ion  Resources 
B  Mar 
,  WCTR.  Washington. 


Management/Justice  Management 


Division,  Suite  850, 
DC  20530. 

New  Collection 


Act/ 
Customer  Servia? 


Team 


(1)  Freedom  of  Inft)rmation 
Privacy  Act  (FOIPA 
Feedback  Plan. 

(2)  Executive  Officer  of  the  United 
States  Attorney's. 

(3)  On  Occasion. 

(4)  Individuals  or 
Business  or  other  fo^ 
institutions,  Small  b  asiness 
organizations.  The  F  reedom 
Information  Act/Prii  acy 
Customer  Service 
Department  of  Justids 
Information  and  Prii  acy 
to  determine  their  e^  pectation 
services  and  their  -      ■    - 
with  existing  services 
information  collecte  i 
of  Justice  componen  :s 
policies  or  procedur  5 
streamline  their  Fre<  dom 
Information/Privacy 

(5)  5,000  responds 
response. 

(6)  1.025  annual 

(7)  Not  applic:able 
3504(h). 

Public  comment  oti  this  item  is 
encouraged. 

Dated:  July  7. 1994 
Robert  B.  Briggs, 

Department  Cleamncfi 
Department  of  Justice. 
IFR  Doc.  94-16938  Fi 
HLUNG  COOe  4410-07-M 


louseholds, 
profit,  Non-profit 
or 
of 
Act  (FOIPA) 
seeks  to  survey 
Freedom  of 
Act  requesters 

of 
of  satisfaction 
Based  on  the 
,  the  Department 
may  change 
s  to  enhance  or 

of 
Act  operations, 
iits  @  .25  hours  per 

b  irden  hours, 
under  Section 


Antitrust  Division 

Proposed  Modification  ot  Final 
Judgment 


thj 


,  anil 


Notice  is  hereby  g 
Broadcast  Music,  Ini : 
with  the  United 
the  Southern  Distric ; 
motion  to  modify 
United  States  v. 
ol.,  64  Civ.  3787, 
justice  ("Department 
also  filed  with  the 
to  modification  of 
but  has  reserved 
its  consent  based  on 
or  for  other  reasons, 
this  case  (filed  on 
alleged  that  BMI  an( 
who  owned  its  vo 
a  combination  to 
monopolize,  and  an 
monopolize,  the 
and  licensing  to 
copyrighted  music 


tirg 


Jfficer.  United  States 
l4d  7-12-04,  8;45ain| 


ven  that  defendant 
("BMI")  has  filed 
s  District  Court  for 
of  New  York  a 
Final  Judgment  in 
Broadcast  Music,  Inc  et 
the  Department  of 
"),  in  a  stipulation 
Cburt,  has  consented 
Final  Judgment, 
thej  right  to  wi^draw 
public  comments 
The  Complaint  in 
December  10, 1964) 
517  broadcasters 
stock  constituted 
regain  and 


attempt  to 
bus  iness  of  acquiring 
bro  idcasters 


I  ights,  in  violation  of 


Secticms  1  and  2  of  the  Sherman  Act,  15 
U.S.Cland2. 

The  Final  Judgment  (entered  on 
December  29, 1966)  provides,  among 
other  things,  that  any  licenses  obtained 
by  BMI  bom  composers  for  music 
performance  rights  must  be  non- 
exclusive, that  BMI  must  offer  through- 
to-the-viewer  and  per-program  licenses 
to  radio  and  television  networks  and 
cable  programming  services,  and  that 
BMI's  license  rates  and  terms  must  be 
non-discriminatory.  Unlike  the  similar 
decree  in  U.S.  v.  ASCAPCav.  No.  13-95 
(WCC),  however,  the  BMI  Judgment  has 
no  provision  for  court  adjudication  of 
license  fees  for  music  performing  rights 
where  BMI  and  a  potential  licensee  are 
unable  to  reach  agreement. 

The  Department  has  filed  with  the 
Court  a  memorandum  setting  forth  the 
reasons  why  it  believes  that 
modification  of  the  Final  Judgment  to 
provide  a  rate  court  for  the  adjudication 
of  disputed  license  fees  would  be  in  the 
public  interest.  Copies  of  the  Complaint. 
the  Final  Judgment,  the  defendant's 
motion  papers,  the  Stipulation 
containing  the  Government's  tentative 
consent,  the  Department's 
memorandum,  and  all  further  papers 
filed  with  the  Court  in  connection  with 
this  motion  will  be  available  for 
inspection  at  Room  3235,  Antitrust 
Division,  Department  of  Justice,  1 0th 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530  (Telephone: 
(202)  514-2481),  and  at  the  Office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  Southern  District  of  New  York, 
Foley  Square,  New  York,  New  York 
10007.  Copies  of  any  of  these  materials 
may  be  obtained  from  the  Antitrust 
Division  upon  reqiiest  and  payment  of 
the  copying  fee  set  by  Department 
regulations. 

Interested  persons  may  submit 
comments  to  the  Department  regarding 
the  proposed  modification  of  the  Final 
Judgment.  Such  comments  must  be 
received  within  the  sixty-day  period 
established  by  court  order,  and  will  be 
filed  with  the  Court  by  the  Department. 
Comments  should  be  addressed  to  Gail 
Kursh,  Chief,  Professions  and 
Intellectual  Property  Section,  Antitrust 
Division,  Department  of  Justice,  555 
Fourth  Street.  NW.,  Washington.  DC 
20001  (telephone:  (202)  307-5799) 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(PR  Doc.  94-16915  Filed  7-12-94;  8:45  ami 
BILUNG  CODE  4410-01-M 


United  States  and  State  of  Florida  v. 
Morton  Plant  Health  System,  Inc.  and 
Trustees  of  Mease  Hospital,  Inc.,  No. 
94-748-CIV-T-23E  (M.D.  Fla.,  Filed 
May  5. 1994) 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procediues  and  Penalties  An. 
15  U.S.C.  16(b)-{h),  that  a  proposed 
Final  Consent  Judgment,  Stipulation* 
and  Competitive  Impact  Statement  hn\r 
been  filed  with  the  United  States 
District  Court  for  the  Middle  District  of 
Florida  in  the  above-captioned  case. 

On  May  5. 1994,  the  United  States 
and  State  of  Florida  filed  a  complaint  to 
block  the  proposed  combination  of  the 
two  largest  general  acute  care  hospitals 
in  North  Pinellas  County,  Florida. 
Morton  Plant  Health  System,  Inc. 
("MPHS")  owns  and  operates  Morton 
Plant  Hospital  ("Morton  Plant")  in 
Clearwater,  and  Trustees  of  Mease 
Hospital,  Inc.  ("TMH")  owns  and 
operates  the  Mease  hospitals  in  Dunedm 
and  Safety  Harbor  ("Mease").  The 
Complaint  alleges  that  the  combination 
of  Morton  Plant  and  Mease  may 
substantially  lessen  competition  in  tlie 
provision  of  acute  inpatient  hospital " 
services  in  North  Pinellas  County,  in 
violation  of  Section  7  of  the  Clavton 
Ad,  ISU.S.t.  18. 

The  proposed  Final  Consent  Judgment 
prohibits  the  consolidation  of  Morton 
Plant  and  Mease  and  requires  that  they 
remain  as  independent,  competing 
hospitals.  It  also,  however,  permits 
MPHS  and  TMH  to  form  a  partnership 
in  which  they  may  jointly  own  and 
operate  certain  acute  care  and 
administrative  services.  The  partnersfiip 
would  sell  its  services  at  cost  to  each    . 
hospital,  which  would  market  and  price 
all  of  its  services — both  those  owned 
separately  and  those  jointly  owned  and 
operated  through  the  partnership — 
independently  and  in  competition  with 
the  other.  The  proposed  Judgment 
permits  MPHS  and  TMH  to  achieve 
substantial  efficiencies  while  presen.  iiig 
the  vigorous  competition  between  them 
that  has  restrained  their  prices  to 
managed  care  and  other  health 
insuranrc  plans. 

Public  comment  is  invited  within  the 
statutory  60-day  period.  Such  comments 
will  be  published  in  the  Federal 
Register  and  fiied  with  the  Court. 
Comments  should  be  addressed  to  Gail 
Kursh,  Chief,  Professions  and 
Intellectual  F*roperty  Section,  U.S. 
Department  of  Justice,  Antitrust 
Division.  555  4fh  .Street,  NW..  Ro(.:ii 


9903,  Washington,  DC  20001  (phone 

202/307-5799). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division: 

United  States  District  Court  for  the  Middle 
District  of  Florida,  Tampa  Division 

United  States  of  America  and  State  of 
Florida.  Plaintife.  v.  Morton  Plant  Health 
System,  Inc.  and  Trustees  of  Mease  Hospital, 
Inc..  Defendants.  Civ.  No.  94-748-ClV-T- 
23E.  Judge  Steven  D.  Merryday.  Filed:  June 
17. 1934. 

Stipulation 

It  is  stipulated  by  and  between  the  - 
undersigned  parties,  by  their  respective 
attorneys,  that: ' 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  tvliddle 
District  of  Florida; 

2.  The  parties  consent  that  a  Final 
Consent  Judgment  in  the  form  hereto 
attached  may  be  filed  and  entered  by  the 
Court,  upon  the  motion  of  any  party  or 
upon  the  Court's  own  motion,  at  any 
time  after  compfiance  with  the 
requirements  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C. 
16),  and  without  further  notice  to  any 
party  or  other  proceedings,  provided 
that  plaintiffs  have  not  withdrawn  their 
consent,  which  they  may  do  at  any  time 
before  the  entry  of  the  proposed  Final 
Judgment  by  serving  notice  thereof  on 
defendants  and  by  filing  that  notice 
with  the  Court;  and 

3.  Defendants  agree  to  be  bound  by 
the  provisions  of  the  proposed  Final 
Consent  Judgment  pending  its  approval 
by  the  Court.  If  either  plaintiff 
withdraws  its  consent ,  or  if  the 
proposed  Final  Consent  Judgment  is  not 
entered  pursuant  to  the  terms  of  the 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding. 

Dated;  June  17. 1994. 
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9903.  Washington,  DC  20001  (phone  • 

202/307-5799). 

Constance  K.  Robinson, 

Director  of  Opemtions.  Antitrust  Division; 

United  States  District  Court  for  the  Middle 
District  of  Florida,  Tampa  Division 

United  States  of  America  and  State  of 
Florida.  Plaintiffe,  v.  Morton  Plant  Health 
System,  Inc.  and  Trustees  of  Mease  Hospital. 
Inc..  Defendants.  Civ.  No.  94-748-CIV-T- 
23E,  Judge  Steven  D.  Merrydav,  Filed:  June 
17. 1934. 

Stipulation 

It  is  stipulated  by  and  between  the  - 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  tvliddle 
District  of  Florida; 

2.  The  parties  consent  that  a  Final 
Consent  Judgment  in  the  form  hereto 
attached  may  be  filed  and  entered  by  the 
Court,  upon  the  motion  of  any  party  or 
upon  the  Court's  own  motion,  at  any 
time  after  comphance  with  the 
requirements  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C. 
16),  and  without  further  notice  to  any 
party  or  other  proceedings,  provided 
that  plaintiffs  have  not  withdrawn  their 
consent,  which  they  may  do  at  any  time 
before  the  entry  of  the  proposed  Final 
Judgment  by  serving  notice  thereof  on 
defendants  and  by  filing  that  notice 
with  the  Court;  and 

3.  £)efendants  agree  to  be  bound  by 
the  provisions  of  the  proposed  Final 
Consent  Judgment  pending  its  approval 
by  the  Court.  If  either  plaintiff 
withdraws  its  consent ,  or  if  the 
proposed  Final  Consent  Judgment  is  not 
entered  pursuant  to  the  terms  of  the 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding. 

Dated:  June  17. 1994. 
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For  Defendants: 
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400  Cleveland  Street.  P.O.  Box  1669. 
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United  States  of  .America  and  State  of 
Florida,  Plaintiffs  v.  Morton  Plant  Health 
System.  Inc.  and  Trustees  of  Mease  Hospital. 
Inc..  Defendants.  Civil  No.  94-74a-CIV-T- 
23E.  Judge  Steven  D.  Merr>'day.  Filed:  June 
17.1994. 

Final  Consent  Judgment 

Plaintiffs,  the  United  States  of 
America  and  the  State  of  Florida,  having 
filed  their  Verified  Complaint  on  May  5, 
1994.  and  Plaintiffs  and  Morton  Plant 
Health  System,  Inc.  and  Trustees  of 
Mease  Hospital,  Inc.,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Consent  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law,  and  without  this  Final  Consent 
Judgment  constiiuting  evidence  against 
or  admission  by  any  party  with  respect 
to  any  issue  of  fact  or  law; 

NOW,  therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
it  is  hereby  ORDERED.  ADJUDGED  AND 
DECREED: 

I 

Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  and. each  of  the  parties  to 


this  action.  The  Verified  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  Morton  Plant  Health 
System,  Inc.  and  Trustees  of  Mease 
Hospital,  Inc.  under  Section  7  of  the 
Clayton  Act.  as  amended.  15  U.S.C.  §  18. 

II 

Definitions ' 

As  used  in  this  Final  Consent 
Judgment: 

(A)  Eligible  Partnership  Patient  Care 
Services  means  the  following  patient  • 
care  ser\'ices  that  Morton  Plant  and 
Mease  may  elect  to  own.  manage, 
operate  or  provide  by  the  Partnership 
described  herein: 

(1)  all  patient  care  services  provided 
by  Morton  Plant  or  Mease  on  an 
outpatient  basis  that  are  generally 
capable  of  being  provided  outside  of  a 
general  acute  care  hospital; 

(2)  opten-heart  surgery  and/or  services 
or  procedures  that  require  the 
immediate  availability  of  an  open-heart 
surgery  imit; 

(3)  robotically  assisted  prosthetic 
implantation  and  special  spinal 
instrumentation  procedures  involving 
the  insertion  of  multiple  rods  in  the 
spinal  cord; 

(4)  stem  cell  procedures,  advanced 
linear  accelerator  equipment  and 
procedures,  and  HDR  brachy  therapy; 

(5)  stereotactic  radio  therapy; 

(6)  inpatient  and  outpatient  diagnostic 
and  therapeutic  radiology  services  (e.g.. 
CAT  scans,  MRl,  X-ray,  ultrasound, 
nuclear  angiography); 

(7)  inpatient  and  outpatient  laboratory 
services; 

(8)  neonatal  level  III  services; 

(9)  inpatient  and  outpatient  mental 
health  services;  and 

(10)  home  health  care,  home  infusion 
services,  durable  medical  equipment, 
rehabilitative  services,  skilled  nursing, 
retirement  facilities  and  long-term  care. 

(B)  Eligible  Partnership 
Administrative  Services  means  the 
following  administrative  services  that 
Morton  Plant  and  Mease  may  elect  to 
own,  manage,  operate  or  provide  by  the 
Partnership  described  herein: 

(1)  human  resources  (except 
management  positions  at  the  hospital 
level  with  responsibility  for 
management,  marketing,  planning, 
pricing  or  managed  care  contracting); 

(2)  medical  staff  organization  and 
development,  including  medical  staff 
development  and  recruitment, 
physician  organization  structure, 
advising  on  practice  acquisition, 
governance  and  credentialing; 

(3)  information  services; 

(4)  telephone  and  other 
communication  services; 
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IMI 


reco  ds; 


servi  ces 


care 


(5)  accounting, 

(6)  bousekeepi 

(7)  medical 

(8)  materials  m 
maintenance; 

(9)  support 
foundations;  and 

(10]  all  miscellaneous 
related  to  patient 
an  expenditure  of 

(C)  IndependentiSi 
services  other  thar 
the  Partnership  unper 
Consent  Judgment 

(D)  Managed 
health  maintenance 
preferred  provider 
health  services  pii 
uses  financial  or 


ijilling  and  collection: 
ana  laundry; 


a  lagement  and  plant 
for  charitable 


services  not 
and  not  exceeding 
i250.O0O  annuaUy. 
'ervices  means  all 
those  carried  out  by 
this  Final 


Cav 


prevent  unnecessa  -y 
includes  some  fon  i 


Plan  means  a 
organization, 
organization,  or  other 
ichas.ng  program  that 
incentives  to  ■ 
services  and 
of  utilization 


o1  her  i 


In:: 


review. 

(E)  Mease  mean: 
Mease  Hospital, 
and  affiliates. 

(F)  Morton  Plan\ 
Health  System,  Int . 
and  affiliates. 

(G)  Partnership 
tax-exempt  organi^tion 
Plant  and  Mease 
in  accordance  will 
Judgment. 

ni 


Applicability 

This  Final  Cons4nt 
to  Morton  Plant 
Partnership  createt 
Plant's  and  to  Mea^e 
directors,  trustees 
agents,  employees, 
assigns  and  to  all 
concert  or  participation 
them  who  receive 
Final  Consent  Jud^ent 
F.R.C.P.  65(d) 


IV 


Prohibited  Conduqt 

Morton  Plant  an 
consummate  their 
consolidate  as  set 
Intent,  dated  October 
other  agreement  to 
or  combine,  excep 
the  terms  of  this 
Judgment. 

V 


into  a  Partnership 
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the  Trustees  of 
and  all  subsidiaries 


means  Morton  Plant 
and  all  subsidiaries 


1  Deans  the  nonprofit, 
that  Morton 
create  and  operate 
this  Final  Consent 


nay 


Judgment  applies 
Mease,  to  the 
by  them,  to  Morton 

s  officers, 
administrators, 
successors  and 

persons  in  ac:tive 
with  any  of 
ictual  notice  of  this 
pursuant  to 


Mease  shall  not 
jgreement  to 
Drth  in  their  Letter  of 

19, 1993,  or  any 
merge,  cujnsolidate, 
in  accordance  with 
Ffaal  Consent 


Bona  Fide  Partner,  hip 
Morton  Plant  an  1  Mease  may  enter 


n  whicJi  they 


consolidate  and  jointly  operate  certain 
patient  care  servic^  and  administrative 


services  under  the 


following  (X)nditions: 


(A)  Morton  Plan  and  Mease  may 
agree  to  consolidal  b  and  jointly  operate 


any  Eligible  Partnership  Patient  Care 
Services  and  any  Eligible  Partnership 
Administrative  Services. 

(B)  The  Partnership  may  own  and 
operate  any  Eligible  Partnership  Patient 
Care  Service  and  any  Eligible 
Partnership  Administrative  Service  and 
may  provide  such  service  to  Morton 
Plant  and  Mease.  The  Partnership  shall 
sell  each  service  to  Morton  Plant  and 
Mease  on  the  same  terms  and  conditions 
in  an  amount  equal  to  cost.  The 
Partnership  shall  conduct  an  annual 
cost  accounting. 

(C)  Morton  Plant  and  Mease  may 
appoint  members  to  a  Partnership 
board,  whicJi  individuals  may  be 
members  of  each  hospital's  board. 
Executives  at  Morton  Plant  and  Mease 
may  also  serve  as  executives  of  the 
Partnership  and  on  the  boards  of  their 
respective  hospitals  and  of  the 
Partnership.  The  Partnership  board  will 
govern  the  services  provided  by  the 
Partnership.  The  Partnership  board  and 
its  executives  may  not  discuss 
Independent  Services,  managed  care 
contracting  for  Morton  Plant  or  Mease, 
or  the  marketing  or  pricing  of  any 
services,  including  Eligible  Partnership  . 
Patient  Care  Services  or  Eligible 
Partnership  Administrative  Services, 
with  the  follpv\ring  exception:  the 
Partnership  may  market  and  price  those 
services  set  out  in  Paragraph  1I(A)(10)  as 
long  as  Morton  Plant  and  Mease 
continue  their  present  practice  of    . 
providing  their  patients  and  physicians 
with  information  on  other  providers  of 
these  services  in  the  market.  The 
Partnership  board  may  request  Morton 
Plant  and  Mease  to  contribute  capital  to 
the  Partnership,  but  each  hospital  shall 
exercise  its  own  independent  judgment 
on  how  much  capital  to  contribute. 

(D)  Morton  Plant  and  Mease  shall 
provide  plaintiffs  with  written 
notification  of  their  intent  to  consolidate 
and  jointly  operate  any  additional  or 
new  services  (such  as  pediatrics  and 
neonatal  level  II  services)  through  the 
Partnership  under  the  terms  of  this 
Final  Consent  Judgment.  Morton  Plant 
and  Mease  shall  also  provide  any 
information  reasonably  necessary  for 
plaintifls  to  assess  the  competitive 
impact  of  adding  such  services  to  the 
Partnership.  Morton  Plant  and  Mease 
may  consolidate  and  jointly  operate  the 
additional  or  new  services  unless  either 
plaintiff  provides  a  written  objection 
within  120  days  of  receiving  the 
necessary  information.  Notwithstanding 
the  foregoing,  Morton  Plant  and  Mease 
may  jointly  operate  through  the 
Partnership  any  new  service  not 
currently  provided  by  Morton  Plant  or 
Mease  by  providing  plaintiffs  with  at 
least  90-days'  notice,  so  long  as  the  new 


service  is  a  specialized  inpatient 
procedure  commonly  recognized  in  the 
medical  community  as  "tertiary"  o' 
higher,  and  is  performed  only  by 
physician  subspecialists  with 
specialized  support  staff  and  expensive 
equipment. 

(E)  Morton  Plant  may  lend  or  grant 
Mease  up  to  S21  million  for  Mease's 
planned  expansion  under  terms 
preventing  Morton  Plant  from  obtaining 
any  control  or  leverage  over  Mease's 
management  or  operations. 

(F)  Morton  Plant,  Mease  and  the 
Partnership  may  become  obligated 
parties,  guarantcirs  or  co-makers  on  debt 
instruments  and  the  assets  of  Morton 
Plant,  Mease  and  the  Partnership  may 
be  pledged  as  security  for  such  debt 
instruments  so  long  as  all  such 
obligations  are  approved  separately  by 
Morton  Plant  and  Mease.  Neither 
Morton  Plant  nor  Mease  shall 
luireasonahly  withhold  consent  to, 
impose  conclitions  on,  or  attempt  to 
influence  the  use  of  funds  obtained  by 
the  other  hospital  through  sucJi 
financing  for  Independent  Services.  In 
the  event  that  Morton  Plant  or  Mease 
believes  the  other  has  imreasonably 
vdthheld  such  consent,  the  matter  shall 
be  submitted  to  binding  arbitration 
imder  the  American  Arbitration 
Association  Rules. 

(G)  ^<othing  in  this  Final  Consent 
Judgment  is  intended  to  prevent  Morton 
Plant,  Mease  and/or  the  Partnership 
from  participating  in  lawful  integrated 
dehvery  networks  such  as  accountable 
health  partnerships,  physician 
organizations  and  physician  networks  of 
their  medical  staff;  provided  that 
participation  decisions  shall  be  made 
independently  by  Morton  Plant,  Mease 
and  the  Partnership. 

(H)  In  the  event  that  federal  or  state 
legislation  enacrted  subsequent  to  the 
entry  of  the  Final  Consent  Judgment 
permits  conduc:t  prohibited  by  this 
Judgment,  Morton  Plant  and  Mease  may 
move  for  and  plaintiffs  will  reasonably 
consider  an  appropriate  modification  of 
the  Final  Consent  Judgment.  This 
provision  in  no  way  limits  Morton 
Plant's  or  Mease's  right  to  seek  any 
modification  of  this  Final  Consent 
Judgment. 

(1)  The  Partnership  shall  estabJish 
adequate  pnitections  to  keiep 
information  concerning  pricing, 
managed  c»re  contracts,  negotiations 
with  managed  c:are  plans,  and  marketing 
and  planning  of  Morton  Plant  and 
Mease  separate  and  to  insiu^  that  the 
information  of  one  hospital  is  not 
transmitted  to  or  received  by  the  other 
hospital  directly  or  indirec:tly.  Adequate 
protections  shall  include,  at  a 
minimum,  confidentiality  agreements     - 
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for  employees  with  access  to  such 
information  and  protocols  for 
preparation  of  separate  reports  for 
Morton  Plant,  Mease,  and  the 
Partnership. 

(J)  The  Partnership  may  make  any 
lawful  acquisition  of  physician 
practices.  However,  in  the  event  that  a 
practice  is  acquired  that  admits  patients 
to  either  hospital  for  Independent 
Services,  Morton  Plant  and  Mease  shall 
allow  each  such  physician  to  determine 
in  his  or  her  sole  discretion  to  which 
hospital  to  admit  such  patients. 

VI     . 

Independent  Activities 

(A)  Morton  Plant  and  Mease  shall 
continue  as  separate  and  competing 
corporate  entities,  with  separate  Boards 
of  Trustees  and  executive  management, 
and  shall  separately  own  and  operate 
their  respective  Independent  Services. 
Marketing,  pricing,  and  managed  care 
negotiating  and  contracting  decisions     • 
shall  remain  Independent  Services  to  be 
considered  only  in  each  hospital  board's 
respective  meeting.  Each  board  shall 
adhere  to  a  separate  agenda  and  will 
record  such  meeting  in  separate 
minutes. 

(B)  Morton  Plant  and  Mease  shall 
each  price  and  sell  its  services,  both 
those  owned  and  operated  and  operated 
separately  and  those  purchased  from  the 
Partnership,  in  active  competition  with 
each  other.  Morton  Plant  and  Mease 
shall  each  exercise  its  own  independent' 
judgment  on  how  to  market  and  price  its 
patient  care  services  and  shall  not 
discuss,  commimicale,  or  exchange  with 
each  other  or  any  other  hospital 
information  relating  to  the  marketing, 
pricing,  negotiating,  or  contracting  of 
any  patient  caie  services,  including 
those  purchased  from  the  Partnership. 

(C)  Morton  Plant  or  Mease  shall  be 
free  to  offer  any  patient  care  service  or 
administrative  service  provided  through 
the  Partnership  independently  and  in 
competition  with  any  other  provider 
and  may  end  its  provision  of  any  such 
service  through  the  Partnership. 

(D)  Morton  Plant  and  Mease  shall 
negotiate  and  contract  independently 
with  health  care  purchasers  such  as 
Managed  Care  Plants.  Morton  Plant  and 
Mease  may  contract  with  the  same 
Managed  Care  Plan  or  any  other  health 
care  purchaser  so  long  as  thf  y  do  so 
independently;  provided,  that  Morton 
Plant  and  Mease  may  independently 
enter  into  similar  but  separate  contracts 
with  the  same  Managed  Care  Plan. 
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for  employees  with  access  to  such 
information  and  protocols  for 
preparation  of  separate  reports  for 
Morton  Plant.  Mease,  and  the 
Partnership. 

0)  The  Partnership  may  make  any 
lawful  acquisition  of  physician 
practices.  However,  in  the  event  that  a 
practice  is  acquired  that  admits  patients 
to  either  hospital  for  Independent 
Services,  Morton  Plant  and  Mease  shall 
allow  each  such  physician  to  determine 
in  his  or  her  sole  discretion  to  which 
hospital  to  admit  such  patients. 

VI     . 

Independent  Activities 

(A)  Morton  Plant  and  Mease  shall 
continue  as  separate  and  competing 
corporate  entities,  with  separate  Boards 
of  Trustees  and  executive  management, 
and  shall  separately  own  and  operate 
their  respective  Independent  Services. 
Marketing,  pricing,  and  managed  care 
negotiating  and  contracting  decisions     • 
shall  remain  Independent  Services  to  be 
considered  only  in  each  hospital  board's 
respective  meeting.  Each  board  shall 
adhere  to  a  separate  agenda  and  will 
record  such  meeting  in  separate 
minutes. 

(B)  Morton  Plant  and  Mease  shall 
each  price  and  sell  its  ser\'ices,  both 
those  owrned  and  operated  and  operated 
separately  and  those  purchased  from  the 
Partnership,  in  active  competition  with 
each  other.  Morton  Plant  and  Mease 
shall  each  exercise  its  own  independent' 
judgment  on  how  to  market  and  price  its 
patient  care  services  and  shall  not 
discuss,  commimicate,  or  exchange  with 
each  other  or  any  other  hospital 
information  relating  to  the  marketing, 
pricing,  negotiating,  or  contracting  of 
any  patient  care  services,  including 
those  purchased  from  the  Partnership. 

(C)  Morton  Plant  or  Mease  shall  be 
free  to  offer  any  patient  care  service  or 
administrative  service  provided  through 
the  Partnership  independently  and  in 
competition  with  any  other  provider 
and  may  end  its  provision  of  any  such 
service  through  the  Partnership. 

(D)  Morton  Plant  and  Mease  shall 
negotiate  and  contract  independently 
with  health  care  purchasers  such  as 
Managed  Care  Plants.  Morton  Plant  and 
Mease  may  contract  with  the  same 
Managed  Care  Plan  or  any  other  health 
care  purchaser  so  long  as  thf  y  do  so 
independently;  provided,  that  Morton 
Plant  and  Mease  may  independently 
enter  into  similar  but  separate  contracts 
with  the  same  Managed  Care  Plan. 


VII 

Compliance  Program 

Morton  Plant  and  Mease  shall 
maintain  an  antitrust  compliance 
program,  which  shall  include: 

(A)  Distributing  within  60  days  from 
the  entry  of  this  Final  Consent 
Judgment,  a  copy  of  the  Final  Consent 
Judgment  and  Competitive  Impact 
Statement  to  all  officers,  directors, 
trustees  and  administrators; 

(B)  Distributing  in  a  timely  manner  a 
copy  of  the  Final  Consent  Judgment  and 
Competitive  Impact  Statement  to  any 
person  who  succeeds  to  a  position 
described  in  Paragraph  VIl(A); 

(C)  Briefing  annually  those  persons 

-  designated  in  Paragraph  VIIfAJ  on  the 

-  meaning  and  requirements  of  this  Final 
Consent  Judgment,  penalties  for 
violation  thereof  and  the  antitrust  laws, 
including  potential  antitrust  concerns 
raised  by  hospitals; 

(D)  Obtaining  from  the  officers  and 
administrators  an  annual  written 
certification  that  he  or  she  has  read, 
understands  and  agrees  to  abide  by  this 
Final  Consent  Judgment  and  in  not 
aware  of  any  violation  of  this  Final 
Consent  Judgment;  and 

(E)  Maintaining  for  inspection  by 
plaintiffs  a  record  of  recipients  to  whom 
this  Final  Consent  Judgment  and 
Competitive  Impact  Statement  have 
been  distributed. 

VIII 

Certifications 

(A)  Within  75  days  after  the  entry  of 
this  Final  Consent  Judgment,  Morton 
Plant  and  Mease  shall  each  ceilify  to 
plaintiffs  whether  it  has  made  the 
distribution  of  this  Final  Consent 
Judgment  in  accordance  with  Paragraph 
VU{A)  above. 

,     (B)  Foriive  years  after  the  entry  of 
this  Final  Consent  Judgment,  on  or 
before  its  anniversary  date,  Morton 
Plant  and  Mease  shall  each  certify 
annually  to  plaintiffs  whether  it  has 
complied  wi  Ji  the  provisions  of 
Paragraph  VII. 

IX  ; 

Plaintiffs'  Access 

For  the  sole  purpose  of  determining  or 
securing  compliance  with  this  Final 
Consent  Judgment,  and  subject  to  any 
recognized  privilege,  authorized 
representatives  of  the  United  States 
Department  of  Justice  or  the  Office  of 
the  Attorney  General,  State  of  Florida, 
upon  written  request  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  or  the  Attorney 
General  of  the  State  of  Florida, 


respectively,  shall  on  reasonable  notice 
be  permitted: 

(A)  Access  during  regular  business 
hours  of  Morton  Plant  and  Mease  to 
inspect  and  copy  all  records  and 
documents  relating  to  any  matters 
contained  in  this  Final  Consent 
Judgment; 

(B)  To  interview  Morton  Plant  and 
Mease  officers,  directors,  trustees, 
administrators,  and  employees,  who 
may  have  counsel  present,  concerning 
such  matters;  and 

(C)  To  obtain  written  reports  from 
Morion  Plant  and  Mease  relating  to  any 
of  the  matters  contained  in  the  Final 
Consent  Judgment. 


Jurisdiction  Retained 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Consent  Judgment 
to  apply  to  this  Court  at  any  time  for 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Consent  Judgment, 
to  modify  or  terminate  any  of  its 
provisions,  to  enforce  compliance,  and 
to  punish  violations  of  its  provisions. 

XI 

Expiration  of  Final  Consent  Judgment 

This  Final  Consent  Judgment  shall 
expire  5  years  from  the  date  of  entry; 
provided  that,  before  the  expiration  of 
this  Filial  Consent  Judgment,  either 
plaintiff,  after  consultation  with  Morton 
Plant  and  Mease  and  in  each  plaintifrs 
sole  discretion,  may  extend  the 
Judgment  for  an  additional  five  years. 

XII 

Public  Interest  Determination 

Entry  of  this  Final  Consent  Judgment 
is  in  the  public  interest. 
Steven  D.  Merryday, 
United  States  District  Judge. 

United  States  of  America  and  State  of 
Florida,  Plaintiffs,  v.  Morton  Plant  Health 
System.  Inc.  and  Trustees  of  Mease  Hospital. 
Inc.,  Defendants.  Civ.  No.  94-74ti-CiV-T- 
23E,  judge  Steven  D.  Merryday,  June  30, 
1994. 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  tlie 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16  (bHh),  the  United  States 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Consent  Judgment  (or  "the  Judgment") 
submitted  for  entry  against  Morton  Plant 
Health  System.  Inc.  ("MPHS")  and 
Trustees  of  Mease  Hospital.  Inc. 
("TMH")  in  this  civil  antitrust 
proceeding. 


35756 


I 


•s  ?  I 


ac  ing  1 


Se:tic 


tie 


•N 


1  Con  pli 


Nature  and  Purpo. 

The  United  Stated 
State  of  Florida, 
direction  of  their  n 
General',  filed  this 
May  5. 1994.  allegi 
combinatioa  of 
owners  of  the  two 
care  hospitals  in 
Florida,  violates 
Clayton  Act,  15  U 

MPHS  owns  and 
Plant  Hospital  in  C 
("Morton  Plant "). 
acute  care  hospital 
County.  TMH  owns 
Mease  hospitals  in 
Harbor,  Florida  ( 
together  constitute 
general  acute  care 
Pinellas  County. 

The  Verified  ' 
the  combination 
competitors  under 
may  substantially 
the  provision  of  aci. 
services  in  North 
likely  increase  pric 
to  health  care  cons 
prices  v«ll  be  paid 
purchasers,  particu 
insurance  plans,  en 
and  ultimately  result 
prices  individual 
health  insurance 

The  prayer  for  re 
judgment  that  the 
consolidation  of 
violates  Section  7  o 
preliminary  and 
preventing 
consummating  theii 
consobdate  or  bora 
any  other  plan  by 
would  be 
attorneys  fees;  and 

n 

The  Practices  and 
the  Aileeed  CJavton 


of  the  Proceeding 

of  America  and  the 
under  the 
spective  Attorneys 
ivil  antitrust  suit  on 
ig  that  the  proposed 
MP  iS  and  TMH. 
I  irgpst  general  acute 
Nf  rth  Pinellas  County, 
on  7  of  the 
C.  13. 

operates  Morton 
earwater,  Florida 
largest  general 
n  Narth  Pinellas 
and  operates  the 
junedin  and  Safety 
ease"),  which 
he  second-largest 
1  ospit  il  in  North 


1<  sse 


A.  Background 

Morton  Plant  and 
largest  general  acut« 
North  Pinellas  Com  ty 
with  672  licensed  a<  :ute 
beds,  generated  abo  it 
net  inpatient  reveni  es 
1993.  Mease,  with  a 
acute  care  hospital 
campuses,  generatei 
in  net  inpatient  rev 
1993. 

Morton  Plant  and 
general  acute  care 
bulk  of  their  revenue 
provision  of  acute  i 
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aizit  alleges  that 
of  these  principal 
ommon  ownership 
en  competition  in 
te  inpatient  hospital 
P:  aellas  County  and 
«  for  those  services 
i  raers.  These  hi^ier 
»y  health  care 
arly  health 
ployers,  and  unions 
in  an  increase  in 
cdnsuraers  pay  for 
CO  i/crage. 

ef  seeks:  (1)  A 
p  oposed 
KfWHS  and  TMH 

the  Clayton  Act;  (2) 
permanent  injunctions 
defendants  fi-om 

agreement  to 
going  forward  with 
w  lich  Morton  Plant 
combinetl  with  Mease;  (3) 


£  vents  Giving  Rise  to 
Act  Violation 


Mease  are  the  two 
care  hospitals  in 
Morton  Plant, 
care  hospital 
$130  million  in 
in  fiscal  year 
total  of  358  licensed 
eds  on  two 
about  $75  million 
nues  in  fiscal  year 


Mease,  like  other 
h  ispitals,  receive  the 
from  the 
patient  hospital 


services — i.e.,  services  provided  for  the 
diagnosis  and  treatment  of  patients  who 
require  an  overnight  hospital  stay. 
Acute  inpatient  hospital  services 
include  room  and  board,  medical  and 
surgical  services,  around-the-clock 
monitoring  and  observation,  nursing 
care,  and  laboratory,  x-ray  and  support 
services.  ^ 

Acute  inpatient  hospital  services  are 
sold  to  a  variety  of  purchasers, 
including  managed  care  health 
insurance  plans  such  as  health 
maintenance  organizations  and 
preferred  provider  organizations 
(colloquially  known  as  HMOs  and 
PPOs).  These  plans  contract  with  a 
select  number  of  competing  hospitals 
and  employ  financial  incentives  to 
encourage  plan  enroUees  to  use  the 
contracted  facilities.  Hospitals  reduce 
the  prices  of  services  provided  to 
managed  care  plan  enrollees  in  return 
for  the  plans'  commitment  to  increase 
the  volume  of  patients  hospitals  receive. 

Managed  care  plans  and  other  price- 
sensitive  health  care  purchasers  rely  on 
competition  among  hospitals  to  obtain 
hospital  services  at  competitive  rates. 
This,  in  turn,  permits  managed  care 
plans  to  offer  health  insurance  to 
consumers  at  lower  prices.  Managed 
care  plans  constitutB  a  significant,  and 
growing,  percentage  of  Morton  Plant's 
and  Mease's  revenues  from  patient  care. 

B.  Product  Market 

The  Verified  Complaint  alleges  that 
the  appropriate  product  market  within 
which  to  assess  the  competitive  effect  of 
the  proposed  combination  of  Morton 
Plant  and  Mease  is  the  provision  of 
acute  inpatient  hospital  servrices.  A 
relevant  product  market  consists  of 
those  products  that  are  reasonably 
interchangeable  by  consunisrs  for  the 
same  purpose.  The  pivotal  question  in 
the  determination  is  whether  a  small  but 
significant  increase  in  the  price  of  one 
product  would  cause  enough  buyers  to 
turn  to  other  products  so  as  to  make  the 
price  increase  unprofitable.  * 

It  is  well  established  that  acute 
inpatient  services  constitute  a  relevant 
product  market  for  analyzing  a  merger 
of  general  acute  care  hospitals.  The 
market  for  acute  inpatient  services  is 
separate  from  the  market  for  outpatient 
services,  which  general  acute  care 
hospitals  also  provide.  Patients  whose 
treatment  or  condition  requires  an 
overnight  hospital  stay  cannot  be  safely 
or  effectively  treated  on  an  outpatient 
basis.  For  this  reason,  health  care 
purchasers,  including  managed  care 
plans,  do  not  view  outpatient  services  as 
substitutes  for  acute  inpatient  services. 
General  acute  care  hospitals  profitably 
could  increase  the  price  of  acute 


inpatient  hospital  services  without 
causing  a  significant  number  of  health 
care  purchasers  to  switch  to  outpatient 
services.* 

C.  Geographic  Market 

The  Verified  Complaint  alleges  that 
North  Pinellas  County,  the  portion  of 
Pinellas  County  north  of  Ulmerton 
Road,  is  the  relevant  geographic  market. 

Pinellas  County  is  tne  most  densely 
populated  county  in  Florida.  A  long, 
narrow  peninsula,  surrounded  on  three 
sides  by  large  bodies  of  water,  the  Gulf 
of  Mexico  and  Tampa  Bay,  Pinellas 
County  is  geographically  isolated  from 
Tampa,  the  area's  major  city.  In 
addition,  because  few  major  highways 
connect  communities  in  the  northern 
and  southern  ends  of  the  County,  it  is 
extremely  difficult  to  travel  between 
North  and  South  Pinellas  County,  a 
problem  which  is  much  worse  during 
the  winter  months  when  the  area's 
population  swells  with  a  seasonal  influx 
of  tourists  and  winter  residents. 

For  these  reaspns,  residents  of  North 
Pinellas,  physicians  practicing  in  North 
Pinellas,  and  health  care  purchasers 
such  as  managed  care  plans  with  North 
Pinellas  enrollees  strongly  prefer  to  use 
or  contract  with  general  acute  care* 
hospitals  in  Norti  Pinellas  for  acute 
inpatient  hospital  services.  In  1992,  over 
85  percent  of  North  Pinellas  County 
residents  who  ware  hospitalized  were 
admitted  to  genesral  acute  care  hospitals 
in  North  Pinellas.  Very  few  physicians 
who  practice  at  hospitals  in  North 
Pinellas  admit  patients  to  hospitals  in 
other  areas.  Health  care  purchasers  such 
as  managed  care  plans  do  not  consider 
hospitals  in  other  areas  to  be  good 
substitutes  for  North  Pinellas  hospitals. 
Therefore,  general  acute  care  hospitals 
in  North  Pinellas  County  profitably 
could  increase  the  price  of  acute 
inpatient  hospital  services  without 
losing  a  significant  number  of  patients 
to  hospitals  in  other  areas. 

D.  Effect  of  the  Combination 

As  the  largest  general  acute  care 
hospitals  in  North  Pinellas  County, 
Morton  Plant  and  Mease  control, 
respectively,  abcut  38%  and  20%  of  ail 
general  acute  care  hospital  beds  in  that 
area.  Together,  Morton  Plant  and  Mease 
would  dominate  the  market  for  the 
provision  of  acute  inpatient  hospital 
services  with  a  combined  share  of  58%. 
The  market  is  highly  concentrated  by 


'Moreover,  mergers  befween  general  scute  care 
hospitals  typically  do  not  raise  competitive 
concerns  in  the  market  for  outpatient  services 
because  hcspilals  compete  with  many  other 
providers  (such  as  clinics,  ambulatory  surgery 
centers,  and  phy.sicians'  offices)  in  the  jjrovision  of 
those  service! 


any  measure  of  hospital  capacity  or 
output,  and  market  concentration  would 
increase  substantially  as  a  result  of  the 
proposed  combination. 

Health  care  pm-chasers  such  as 
managed  care  plans  have  secured 
competitive  rates  for  acute  inpatient 
hospital  services  because  Morton  Plant 
and  Mease  have  vigorously  competed 
for  their  business.  A  full-fledged  merger 
of  Morton  Plant  and  Mease,  in  which 
they  would  market  and  price  all  of  their 
services  together,  would  eliminate  that 
competitive  rivalry,  significantly  reduce 
the  ability  of  managed  care  plans  to 
bargain  for  competitive  rates,  and 
permit  the  combination  to  increase 
prices  for  acute  inpatient  hospital 
services  to  the  detriment  of  health  care 
purchasers  and  consumers. 

Ill 

Explanation  of  the  Proposed  Final 
Consent  Judgment 

The  United  States,  the  State  of  Florida 
and  Morton  Plant  and  Mease  have 
stipulated  that  the  Court  may  enter  the 
proposed  Final  Consent  Judgment  at  any 
time  after  compliance  with  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16  (b)-{h).  The  Judgment  provides  that 
its  entry  does  not  constitute  any 
evidence  or  admission  by  any  party 
with  respect  to  any  issue  of  fact  or  law. 

Under  the  provisions  of  Section  2(e) 
of  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  §  16(e),  the 
Judgment  may  not  be  entered  unless  the 
Court  finds  entry  is  in  the  public 
interest.  Section  XII  of  the  proposed 
Judgment  sets  forth  such  a  finding. 

A.  Terms 

The  proposed  Final  Consent  Judgment 
prohibits  Morton  Plant  and  Mease  fi-om 
merging  and  requires  them  to  remain  as 
separate,  competing  hospitals.  Morton 
Plant  and  Mease  may,  however,  enter 
into  a  Partnership  in  which  they 
consolidate  and  jointly  operate  certain 
general  acute  care  and  administrative 
services  imder  specified  terms.  The 
proposed  Judgment  is  designed  to 
permit  Morton  Plant  and  Mease  to 
achieve  substantial  efficiencies  Vhile 
preserving  maximum  competition 
between  them. 

The  acute  care  (or  "patient")  services 
eligible  for  Partnership  operation 
include:  outpatient  services;  laborator>' 
services;  mental  health  services; 
diagnostic  and  therapeutic  radiology 
services;  and  certain  inpatient  services 
that  are  commonly  recognized  as 
"tertiary"  services — i.e.,  those 
procedures  performed  by  physiciaii. 
subspecialists  with  specialized  support 
staff  and  expensive  equipment.  The 


any  measure  of  hospital  capacity  or 
output,  and  market  concentration  would 
increase  substantially  as  a  result  of  the 
proposed  combination. 

Health  care  purchasers  such  as 
managed  care  plans  have  secured 
competitive  rates  for  acute  inpatient 
hospital  services  because  Morton  Plant 
and  Mease  have  vigorously  competed 
for  their  business.  A  full-fledged  merger 
of  Morton  Plant  and  Mease,  in  which 
they  would  market  and  price  all  of  their 
services  together,  would  eliminate  that 
competitive  rivalry,  significantly  reduce 
the  ability  of  managed  care  plans  to 
bargain  for  competitive  rates,  and 
permit  the  combination  to  increase 
prices  for  acute  inpatient  hospital 
services  to  the  detriment  of  health  care 
purchasers  and  consumers. 

ni 

Explanation  of  the  Proposed  Final 
Consent  Judgment 

The  United  States,  the  State  of  Florida 
and  Morton  Plant  and  Mease  have 
stipulated  that  the  Court  may  enter  the 
proposed  Final  Consent  Judgment  at  any 
time  after  compliance  with  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16  (b)-{h).  The  Judgment  provides  that 
its  entry  does  not  constitute  any 
evidence  or  admission  by  any  party 
vdth  respect  to  any  issue  of  fact  or  law. 

Under  the  provisions  of  Section  2(e) 
of  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  §  16(e),  the 
Judgment  may  not  be  entered  unless  the 
Court  finds  entry  is  in  the  public 
interest.  Section  XII  of  the  proposed 
Judgment  sets  forth  such  a  finding. 

A.  Terms 

The  proposed  Final  Consent  Judgment 
prohibits  Morton  Plant  and  Mease  from 
merging  and  requires  them  to  remain  as 
separate,  competing  hospitals.  Morton 
Plant  and  Mease  may,  however,  enter 
into  a  Partnership  in  which  they 
consolidate  and  jointly  operate  certain 
general  acute  care  and  administrative 
services  under  specified  terms.  The 
proposed  Judgment  is  designed  to 
permit  Morton  Plant  and  Mease  to 
achieve  substantial  efficiencies  Vhile 
preserving  maximum  competition 
between  them. 

The  acute  care  (or  "patient")  services 
eligible  for  Partnership  operation 
include:  outpatient  services;  laborator>' 
services;  mental  health  services; 
diagnostic  and  therapeutic  radiology 
services;  and  certain  inpatient  services 
that  are  commonly  recognized  as 
"tertiary"  services — i.e.,  those 
procedures  performed  by  physiciaii. 
subspecialists  with  specialized  support 
staff  and  expensive  equipment.  The 
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tertiary  services  eligible  for  Partnership 
operation  include:  neonatal  level  III 
services;  open  heart  surgery  and  similar 
procedures;  robotically  assisted 
prosthetic  implantation  and  special 
spinal  instrumentation  procedures;  stem 
cell  procedures,  HDR  brachy  therapy 
and  advanced  linear  accelerator 
equipment  and  procedures;  and 
stereotactic  radio  therapy.  The 
Partnership  also  may  own  and  operate 
home  health  care,  home  infusion 
services,  durable  medical  equipment, 
rehabilitative  services,  skilled  nursing, 
retirement  facilities  and  long-term  care. 
(Section  11(A)). 

The  eligible  Partnership 
administrative  services  include:  human 
resources  (with  some  exceptions); 
medical  staff  organization  and 
development;  information  services; 
telephone  and  other  commimication 
services;  accounting,  billing  and 
collection;  housekeeping  and  laundry; 
medical  records;  materials  management 
and  plant  maintenance;  support  services 
for  charitable  foundations;  and  certain 
miscellaneous  services.  (Section  11(B)). 2 

Section  V  sets  forth  the  conditions 
imder  which  the  Partnership  may 
operate.  Morton  Plant  and  Mease  may 
agree  to  consoUdate  and  jointly  operate 
any  eligible  Partnership  patient  care  and 
administrative  service.  (Section  V(A)). 
They  may  appoint  a  Partnership  board, 
which  may  consist  of  individuals  from 
each  hospital's  board.  (Section  V(C)). 
The  Partnership  must  sell  its  services  to 
Morton  Plant  and  Mease  on  the  same 
terms  and  conditions  in  an  amount 
equal  to  cost.  (Section  V(B)). 

All  services  other  than  those  eligible 
for  consolidation  through  the 
Partnership  are  defined  as  "Independent 
Services."  (Section  n(C)).  Morton  Plant 
and  Mease  must  continue  to  operate 
these  services  separately.  (Section 
VI(A)).  Specifically,  all  marketing, 
managed  care  contracting  and  pricing 
decisions  must  remain  independent. 
(Id.)  Each  hospital  must  price  and  sell 
all  services  (both  Independent  and 
Partnership  Services)  in  active 
competition  with  the  other.  (Section 
VI(B)).  The  Partnership  board  may  not 
discuss  Independent  Services,  managed 


^ Services  currently  provided  by  one  of  the 
hospiuls  may  be  added  to  the  Partnership  if 
plaintiffs  are  provided  with  written  notification  and 
any  information  reasonably  necessary  for  them  to 
assess  the  competitive  impact  of  adding  such 
services  and  they  do  not  object  within  120  days. 
{Section  V(D)).  Any  new  service  not  currently 
provided  by  either  Morton  Plant  or  Mease  may  be 
ccmbined  and  jointly  operated  by  the  Pannership 
with  at  least  90  days  notice,  so  long  as  the  new 
service  is  a  specialized  inpatient  procedure 
commonly  recognized  in  the  medical  community  as 
tertiary  or  higher  and  is  performed  only  by 
physician  subspecialists  with  specialized  support  _ 
staff  and  expensive  equipment.  [Id:]. 


care  contracting  for  the  hospitals,  or  the 
pricing  of  any  service  with  the 
individual  hospital  boards  with  minor 
exceptions.  (Section  V(C)).3 

Additionally,  the  Judgment  provides 
that  Morton  Plant  may  lend  or  grant 
Mease  up  to  $21  million  for  Mease's 
planned  expansion  under  terms 
preventing  Morton  Plant  fi-om  obtaining 
any  control  or  leverage  over  Mease's 
management  or  operations.  (Section 
V(E)).  Moreover,  Morton  Plant,  Mease 
and  the  Partnership  may  become 
obligated  parties,  guarantors  or  co- 
makers on  debt  instruments  and  their 
assets  may  be  pledged  as  security  for 
such  instruments  so  long  as  such 
obligations  are  approved  separately. 
Neither  Morton  Plant  nor  Mease  shall 
unreasonably  witlihold  consent  to, 
impose  conditions  on,  or  attempt  to 
influence  the  use  of  funds  obtained  by 
the  other  hospital  through  such 
financing  for  Independent  Services. 
(Section  V(F)).  The  Judgment  directs 
Morton  Plant  and  Mease  to  establish 
adequate  protections  to  ensure  that  the 
hospitals  do  not  share  competitively 
sensitive  information  concerning 
pricing,  managed  care  contracts,  and 
marketing  and  planning  functions. 
These  protections  shall  include,  at  a 
minimum,  confidentiahty  agreements 
for  employees  with  access  to  such 
information  and  protocols  for 
preparation  of  separate  reports  for 
Morton  Plant,  Mease,  and  the 
Partnership.  (Section  V(I)).  The 
Judgment  also  requires  Morton  Plant 
and  Mease  to  maintain  an  antitrust 
compliance  program  and  armually 
certify  compliance  with  the  Judgment, 
and  permits  plaintiffs  access  to  monitor 
comphance.  (Sections  VII,  VUI,  and  IX). 

B.  Effect  on  Competition 

The  Court's  entry  of  this  proposed 
Judgment  would  be  a  "double  win"  for 
consumers.  First,  the  Judgment 
preserves  the  vigorous  competitive 
rivalry  between  Morton  Plant  and 
Mease,  thereby  insuring  that  consumers 
will  continue  to  reap  the  benefits  of 
competition  in  the  form  of  lower  prices 
and  better  services.  Second,  the 
Judgment  permits  Morton  Plant  and 
Mease  to  achieve  substantial  cost 
savings  by  combining  and  jointly 
operating  certain  services  through  a 
Partnership.  The  preser\ation  of 
competition  between  Morton  Plant  and 


'The  Partnership  may  market  and  price  nome 
health  care,  home  infusion  services,  durable 
medical  equipment,  rehabilitative  services,  skilled 
nursing  retirement  facilities  and  long  term  care  as 
tong  as  Morton  Plant  and  Mease  continue  their 
present  practice  of  providing  patients  and 
physicians  with  information  on  other  providers  of 
the  services  m  the  market. 
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Mease  wiil  iasure  that  tliese  sarings  will 
be  passed  on  to  consumers. 

The  Partnership  is  unlikely  to  result 
in  a  lessening  of  cqmpetition.  The 
{Htfposed  Judgment  permits  N4crtai 
Plant  and  Mease  ta  coosolidate  only 
those  services  for  which  consolidaEtion 
would  pose  few,  if  any,  competitiAre 
concerns.  The  services  eligible  for 
inchiskn  in  the  P^tnership  can  be 
rou^y  grouped  into  three  categories: 
outpatient,  tertiary,  and  administrative. 

A  coBsdidatioa  of  Morton  Plant's  and 
Mease's  outpedenti  services  would  pose 
no  si^iificant  competiiive  risk  because 
there  are  a  very  large  number  of 
providers  of  such  asrvicea  in  North 
Pinellas  County.  In  addition  to  general 
acute  care  hospital^,  other  providers  of 
outpatient  servicesj  include  physician 
offices,  clinics,  and  ambulatory  surgery 
centers.  Furthermole,  in  North  Pinellas 
Coimty  it  is  relatively  easy  for  new 
providers  of  outpatient  sovices  to  enter 
the  market.  | 

Nor  would  a  consolidation  of  certain 
tertiary  services  offered  by  Morton  Plant 
or  Mease  threaten  (  ompetition.  For 
some  of  these  send  zes,  a  consolida^on 
would  have  no  effe  ct  because  only  one 
of  the  hospitals  cuj  rendy  provides  that 
service.  For  examp  e,  open-heart  surgery 
is  currently  providi  d  by  Morton  Plant, 
but  not  by  Mease.  I  ven  for  services  in 
which  the  ho&pitali  i  currently  compete, 
persons  are  typical  y  willing  to  travel 
greater  distances  fc  r  highly 
sophisticated,  tertii  try-level  care  than 
they  are  for  more  n  utine  medical  care. 
Therefore,  Morton  'lant  and  Mease 
compete  in  providi  ag  these  services  in 
a  geographic  marke  t  much  broader  than 
North  Pinellas  Cou  ity.  For  example,  the 
geographic  market  or  level  III  neonatal 
care  includes  at  lea  st  several  major 
hospitals  in  South  *inellss  County,  and 
the  same  is  true  for  other  tertiary 
services  that  the  Jn  igment  permits 
Morton  Plant  and  >  lease  to  consolidate. 

Finally,  the  prop  3sed  Judgment 
protects  against  ani  icooipetitive  harm 
from  the  joint  owm  irship  and  operation 
of  certain  administ  adve  services. 
Services  such  as  hi  man  resources, 
information  service  s,  accounting, 
billing,  and  collect  on,  are  raily  a  part  of 
the  jnnnts  '"tn  Moi  ton  Plant's  and 
Mease's  provision  ( if  acute  care  services. 
Currently,  Morton  I  'lant  and  Mease 
independently  dec:  de  how  to  allocate 
their  administrativi » costs  in  pricing 
their  acute  care  services  to  managed 
care  plans  and  oth^  health  care 
purchasers,  and  thi  y  will  craitinue  to  do 
so  under  the  Judgir  ent.*  Moreover,  the 


PUiat 


'Of  course.  Morton 
"compete"  ia  purchaiini , 
services,  but  they  do  so 


proposed  JiKigment  requires  the 
Partnership  to  ertablish  protections  to 
ensure  that  the  joint  operation  of 
administrative  services  does  not  result 
in  any  sharing  of  intormation  such  as 
pricing  or  managed  care  contracting  for 
Morton  Plant  and  Mease,  thus  guarding 
against  the  risk  of  "spillofver"  of 
competitively  sensitive  intcnmation 
from  the  Partnership  to  the  independent 
hospitals.  (Section  V(I». 

In  addition  to  these  protections,  the 
proposed  Judgment  requires  Morton 
Plant  and  Mease  to  market,  price  and 
sell  all  of  their  sendee*— even  those 
jointly  owned  and  operated  through  the 
Partnership — in  competition  with  each 
other  and  other  hospitals.'  This  ensures 
that  both  hospitals  will  remain  as 
separate  and  viable  competitors  and 
permits  them  the  maximum  flexibility 
in  competing  for  managed  care  contracts 
in  the  future. 

IV 

Remedies  Available  to  Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  as  a  residt  of 
conduct  prc^ibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages 
suffered,  as  well  as  costs  and  reasonable 
attorney's  fees.  Entry  of  the  proposed 
Final  Consent  Judgment  will  neither 
impair  nor  assist  the  bringing  of  such 
actions.  Under  the  provisions  of  Section 
5(a)  of  the  Clayton  Act.  15  U.S.C. 
§  16(a),  the  Judgment  has  no  prima  facie 
effect  in  any  subsequent  lawsuits  that 
may  be  brought  against  Morton  Plant  or 
Mease  in  this  matter. 


Procedures  Available  for  Modification  of 
the  Proposed  Final  Consent  Judgment 

As  provided  by  the  Antitrust 
Procedures  and  Penalties  Act,  any 
person  believing  that  the  proposal  Final 
Consent  Judgment  should  be  modified 
may  submit  written  comments  to  Gail 
Kursh,  Chief,  Professions  and 
Intellectual  Property  Section,  U.S. 
Department  of  Justice,  Antitrust 
Division,  555  4th  Street,  NW,  Room 
9903,  Washington,  DC  20001,  within  the 
60-day  period  provided  by  the  AcL 
These  comments,  and  the  Department's 
responses,  will  be  filed  with  the  Court 


and  N4ease  also 

these  administrative 

I  a  geographic  noarket 


much  larger  than  North  Pinellas  County.  The 
coiuolidatloa  would  not  lessen  coaipetitian  in  that 
maiii^t  to  any  substantial  degree. 

'  The  minor  exceptions  to  this  wouJd  be  home 
health  care,  home  infusion  services,  durable 
medical  equipment,  rehabilitative  services,  skilled 
nursing  retirement  facilities  and  long  term  care,  for 
which  the  markets  are  very  cempetilive  in  North 
Pinellas  County.  (Section  V(C)). 


and  published  in  the  Federal  Register. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free,  pursuant  to 
a  stipulation  signed  by  the  Ifnited  States 
and  Morton  Plant  and  Mease,  to 
withdraw  its  consent  to  the  Judgment  at 
any  time  prior  to  entry.  Section  X  of  the 
Judgment  provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for 
modification,  interpretation,  or 
enforcement  of  the  Judgment 

VI 

Determinative  Mateiials/Doeuments 

No  materials  or  documents  of  the  type 
described  in  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b),  were  considered  in 
formulating  the  proposed  Final  Consent 
Judgment. 

vn 

Alternative  to  the  Proposed  Final 
Consent  fudgment 

The  alternative  to  the  proposed 
Judgment  is  a  full  trial  on  the  merits. 
While  the  Department  is  confident  of  its 
ability  to  succeed  in  such  a  trial,  the 
litigation  invoh^es  difficult  issues  of  law 
and  fact.  A  favorable  outcome  is  not  a 
certainty.  Had  the  Department  won  a 
litigated  judgment,  at  most  the  Court 
would  have  barred  the  combination. 
The  consent  judgment  agreed  to  by  the 
parties  achieves  the  same  underlying 
objective — preserving  the  vigorous 
competitive  rivalry  between  Morton 
Plant  and  Mease — ^by  requiring  them  to 
continue  competing  fca-  aU  general  acute 
care  services,  including  those 
consolidated  through  the  Partnership.  It 
has  the  additional  advant:^,  which  a 
litigated  judgment  in  favor  of  plaintiffs 
wouid  not,  of  allowing  defendants  to 
achieve  potential  efficiencies  emd  cost 
savings. 

Respect&lly  submitted, 
Anthony  E.  Harris, 
Trial  Counsel. 
Jon  B.  Jacobs 
Jessica  N.  Cohen 
M.  Lee  Doane 

Attorneys,  U.S.  Department  of  Justice, 
AntiUTMt  Division,  555  4th  Street.  N.W.,  Rm. 
9901.  Washington,  DC  200O1,  202/307-0Q51. 
202/514-1517  (fox). 

[PR  Doc.  94-16910  Filed  7-12-94;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transactton  Exemption  94-53; 
Exemption  Application  No.  0-9486,  et  al.] 

Grant  of  Individual  Exemptions; 
Knoxville  Surgical  Group  Profit 
Sharing  Plan,  etal. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  docimient  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
ioterested  person  might  submit  a 
written  request  that  a  pubhc  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for    ^i 
a  hearing,  unless  otherwise  stated,  were      q 
received  by  the  Department. 

The  notices  of  proposed  exemption  n 

were  issued  and  the  exemptions  are  d 

being  granted  solely  by  the  Department  a 
because,  effective  December  31, 1978,  i, 
section  1 02  of  Reorganization  Plan  No.  o 
4  of  1978  (43  FR  47713,  October  17, 
1978)transferred  the  authority  of  the  .  a] 
Secretary  of  the  Treasury  to  issue  ai 

exemptions  of  the  type  proposed  to  the       o 
Secretary  of  Labor.  e: 

Statutory  Findings 

In  accordance  with  section  408(a)  of  2i 
the  Act  and/or  section  4975(c)(2)  of  the 

Code  and  the  procedures  set  forth  in  29  w 

CFR  Part  2570.  Subpart  B  (55  FR  32836,  c( 

32847,  August  10, 1990)  and  based  upon  ta 

the  entire  record,  the  Department  makes  c( 

the  following  findings:  o 

(a)  The  exemptions  are 

administratively  feasible;  in 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  94-53; 
Exemption  Appiication  No.  0-9486,  et  al.] 

Grant  of  individual  Exemptions; 
Knoxville  Surgical  Group  Profit 
Sharing  Plan,  etal. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  docimient  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  appUcation  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
i^iterested  person  might  submit  a 
written  request  that  a  pubhc  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  Octoberl7, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 


(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Knoxville  Surgical  Groap  Profit  Sharing 
Plan  (the  Plan)  Located  in  Knoxrille. 
Tennessee 

[Prohibited  Transaction  Exemption  94-53; 
Exemption  Application  No.  D-9486] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the:  (1)  the 
lease  (the  Lease)  of  certain  real  property 
(the  Condominium)  by  the  Plan  to 
Knoxville  Surgical  Group.  P.Q  (the 
Employer),  the  Plan  sponsor  and  a  party 
in  interest  with  respect  to  the  Plan, 
following  the  exchange  (the  Swap)  of 
real  property  owTied  by  the  Plan  for  the 
Condominium  owned  by  Fort  Sanders 
Medical  Center,  an  unrelated  party;  and 
(2)  a  future  exercise  of  (a)  a  certain 
indemnity  agreement  (the  Indemnity 
Agreement)  between  the  Employer  and 
the  Plan;  and  (b)  a  certain  guarantee  (the 
Guarantee)  of  Lease  payments  to  the 
Plan  by  the  principals  of  the  Employer; 
provided  that  the  following  conditions 
are  satisfied: 

(1)  all  terms  and  conditions  of  the 
Swap,  the  Lease,  the  Inderrmity 
Agreement,  and  the  Guarantee  are  at 
least  as  favorable  to  the  Plan  as  those 
the  Plan  could  obtain  in  an  arm's-length 
transaction  with  an  imrelated  party; 

(2)  the  fair  market  value  of  the 
Condominium  will  be  determined  by  an 
independent  qualified  appraiser  at  the 
time  the  Swap  transaction  is 
consummated; 

(3)  with  respect  to  the  Lease,  the  fair 
market  rental  amount  has  been 
determined  by  an  independent  qualified 
appraiser,  and  will  never  be  below  the 
initial  fair  market  annual  rental  amount 
of  $75,000; 

(4)  the  Condominium  will  be 
appraised  by  an  independent  qualified 
appraiser  each  time  that  the  Renewal 
option  (the  Renewal)  on  the  Lease  is 
exercised. 

(5)  the  fair  market  value  of  the 
Condominium  will  at  no  time  exceed 
25%  of  the  Plan's  total  assets: 

(6)  the  Lease  is  a  triple  net  lease  under 
which  the  Employer  is  obligated  for  all 
costs  of  maintenance  and  repair,  and  all 
taxes,  insurance,  utihties  and 
condominium  fees  related  to  the 
Condominium; 

(7)  the  fees  received  by  the 
independent  fiduciary  for  serving  in 


such  capacity,  combined  with  any  other 
fees  derived  from  the  Employer  or 
related  parties,  will  not  exceed  1%  of 
his  annual  income  for  each  fiscal  year 
that  he  continues  to  serve  in  the 
independent  fiduciary  capacity  with 
respect  to  the  transactions  described 
herein; 

(8)  the  independent  fiduciary 
evaluated  the  transactions  described 
herein  and  deemed  them  to  be 
administratively  feasible,  protective  and 
in  the  interest  of  the  Plan; 

(9)  the  independent  fiduciary  wrill 
monitor  the  terms  and  the  conditions  of 
the  exemption  and  the  Lease  throughout 
its  initial  term  plus  the  two  Renewal 
terms  and  will  take  whatever  action  is 
necessary  to  protect  the  Plan's  rights; 

(10)  the  Plan  will  bear  no  costs  or 
expenses  with  respect  to  the 
transactions  described  herein;  and 

(11)  the  Employer  will  file  form  5330 
and  pay  the  appropriate  excise  taxes  for 
the  period  beginning  June  9, 1989,  to  the 
date  this  exemption,  if  granted,  is 
published  in  the  Federal  Register, 
within  ninety  (90)  days  of  the 
publication  date. 

For  a  more  complete  statement  of 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubfished  on  April 
22,  1994  at  59  FR  24739/24741. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan.  U.S.  Department  of 
Labor,  telephone  (202)  219-8883.  (This 
is  not  a  toll-fi^je  number). 

Radiation  Medical  Group  Inc.  Profit 

Sharing — 401  (k)  Salary  Savings  Plan  (the 
Original  Plan),  and  Radiology  Medical 
Group.  Inc.  401(k)  Salary  Savings  PUa  (tb« 
New  Plan;  together,  the  Plans)  Located  in 
San  Diego,  California 

[Prohibited  Transaction  Exemption  94-54; 
Exemption  Application  Nos.  I>-9343  &  D- 
9344] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
transfer  by  the  Original  Plan  of  a  57 
percent  interest  (the  Interest)  in  certain 
real  property  (the  Property),  including  a 
57  percent  lessor's  interest,  to  the  New 
Plan;  and  (2)  the  leases  of  the  Property 
(the  New  Leases)  by  the  Original  Plan 
and  the  New  Plan  to  Radiology  Medical 
Group,  Inc.,  and  Radiation  Medical 
Group,  Inc.  (together,  the  Employers), 
the  sponsors  of  the  Plans;  provided  the 
following  conditions  are  satisfied: 

(A)  All  terms  of  the  transactions  are 
no  less  favorable  to  the  Plans  than  those 
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which  the  Plans 
length  transactions 
parties 

(B)  The  interests 
the  New  Leases  are 
independent  fiduci^ 
of  San  Diego,  Cali 
which  will  monitor 
performance  of 
New  Leases  and  cor  i 
conditions  of  this 
all  actions  necessari 
obligations  and 

(C)  At  all  times 
the-Plans  receive 
than  the  fair  market 
Property  and  which 
estate  taxes  and  cost^ 
maintenance  and 

(D)  At  all  times 
each  Plan's  interest 
constitutes  less  than 
of  the  total  value  of 
the  Plan;  and 

(E)  Any  extension 
New  Leases  beyond 
expressly  approved 

For  a  more  compl 
facts  and 

Department's  decision 
exemption,  refer  to 
proposed  exemption 
12.  1994  at  59  FR 


obtain  in  arms- 
1  vith  unrelated 


FOR  FURTHER  INFORMATION 
RonaldWillettofthd 
telephone  (202) 219+8881 
a  toll-free  number.) 


Hartford  Life  Insuranc  e 
Life)  and  Hartford  Invi  «tinent 
Company  (HIMCO)  Lo<:ated 
Connecticut 


IProhibited  Transactio:  i 
Exemption  Applicatio 
and  D-9459] 

Exemption 


The  restrictions  o: 
406  (b)(1)  and  (b)(2) 


sanctions  resulting  f  om  the  application 
of  section  4975  of  th ;  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  a  jply  to  sales  and 
transfers  of  assets  of  employee  benefit 
plans  (the  Plans)  to  !  lartford  Life 
pursuant  to  the  term  s  of  a  synthetic 
guaranteed  investmt  nt  contract 
(Synthetic  GIC)  ente  ed  into  by  the  Plan 
with  Hartford  Life  aj  id  HIMCO. 
provided  the  follow!  ng  conditions  have 


been  met:  (a)  prior  t( 
such  Synthetic  GIC. 


fiduciary  of  such  PU  n  receives  a  full 


and  detailed  written 


the  Plans  under 
presented  by  an 
the  Union  Bank 
fo^ia  (the  Fiduciary), 
iie  Employers' 
oblij  ations  under  the 
pliance  with  the 
ej^mption.  including 
to  enforce  such 
conditions; 
ui|der  the  New  Leases, 
which  is  no  less  ~ 
rental  value  of  the 
is  net  of  all  real 
of  repair, 
inturance; 

ui  der  the  New  Leases, 
n  the  Property 
twenty-five  percent 
11  assets  held  by 

or  renewal  of  the 
the  initial  terms  is 
)y  the  Fiduciary. 
( ite  statement  of  the 
represenla  ions  supporting  the 
to  grant  this 
notice  of 
published  on  May 


tie 


24  736. 


CONTACT: 
Department, 

(This  is  not 


Company  (Hartford 
Management 
in  Hartford, 


Exemption  94-55; 
Nos.        EV-9458 


sections  406(a), 
af  the  Act  and  the 


the  execution  of 
an  independent 


disclosure  of  all 


material  features  of  lie  Synthetic  GIC 
including  all  applici  ble  fees  and 
charges;  (b)  followin  j  receipt  of  such 


disclosure,  the  Plan 


;  independent 


fiduciary  approves  i  i  writing  the 


execution  of  the  Synthetic  GIC  on  behalf 
of  the  Plan;  (c)  all  fees  and  charges 
imposed  under  such  Synthetic  GIC  are 
reasonable;  (d)  each  Synthetic  GIC  will 
specifically  provide  for  an  objective 
means  for  determining  the  fair  market 
value  of  the  securities  owrned  by  the 
Plan  pursuant  to  the  Synthetic  GIC;  (e) 
Hartford  Life  will  maintain  books  and 
records  of  all  transactions  which  will  be 
subject  to  annual  audit  by  independent 
certified  public  accountants  selected  by 
and  responsible  solely  to  the  Plan;  and 
(f)  the  Synthetic  GIC  will  be  offered  only 
in  principal  amounts  of  $50  million  or 
more. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
12,  1994  at  59  FR  24731. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disquahfied  person  from  certain  other 
provisions  to  which  the  e.xemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory'  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 


the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  D.C.,  this  8th  day  of 
)uly,  1994. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
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Proposed  Exemptions;  Thomas  G. 
Soper,  M.D.,  S.C.  Employees'  Pension 
Plan  and  Trust 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 


Office  of  Exemption  Determinations, 
Room  N-5649,  US.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  DC.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  pubhcation 
in  the  Federal  Register:  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  vvith  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of    ■ 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the  -  ', 

proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file         ' 
with  the  Department  for  a  complete  j 

statement  of  the  facts  and 
representations.  [ 

Thomas  G.  Soper,  M.D.,  S.C  Employees'  < 

Pension  Plan  and  Trust  (the  Plan)  Located  in     j 
Evanston,  Illinois^ 

(Application  No.  E)-9703l  '  1 

Proposed  Exemption  ' 

The  Department  is  considering  < 

fjranting  an  exemption  under  the  I 

authority  of  section  4975(c)(2)  of  the  | 

Code  and  in  accordance  with  the  ] 
I)rocedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836.  32847, 

August  10,  1990^  If  the  exemption  is  " 

"ranted,  the  sanctions  resulting  from  the  \ 

application  of  section  4975  of  the  Code.  [ 

by  reason  of  section  4975(c)(l )  (A)  p 
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Office  of  Exemption  Determinations, 
Room  N-5649,  US.  Department  of 
Labor,  200  Constitution  Avenue,  N.W.. 
Washington,  DC.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Rooin  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975{cK2)  of  the  Code,  and  in 
accordance  vvith  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  FR 
32836,  32847,  August  10.  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43TR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of    - 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the  ■ 
proposed  exemptions  which  are 
summarized  below.  Interest^sd  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Thomas  G.  Soper,  M.D.,  S.C  Employoes' 
Pension  Plan  and  Trust  (the  Plan)  Located  in 
Evanston,  Illinois  _ 

(Application  No.  D-9703|  {  ' 

Proposed  Exemption     " 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  32847, 
August  10,  19901  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(l )  (A) 


through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  of 
certain  real  property  {the  Property)  by 
the  Plan  to  Thomas  E.  Soper.  a 
disqualified  person  with  respect  to  the 
Plan;  provided  that  (1)  the  Sale  is  a  one- 
time transaction  for  cash;  (2)  the  Plan 
does  not  experience  any  loss  nor  incur 
any  expenses  in  the  proposed 
transaction;  and  (3)  the  Plan  receives  as 
consideration  the  greater  of  either  the 
fair  market  value  of  the  Property  as 
determined  by  an  independent 
appraiser  on  the  date  of  the  Sale,  or 
receives  an  amount  equal  to  all  the 
funds  expended  by  the  Plan  in  acquiring 
and  maintaining  the  Property. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  that  is  designated  as  a  money 
purchase  pension  plan.  It  has  one 
participant,  Thomas  G.  Soper.  M.D.,  and 
as  of  December  31. 1993,  it  had  total 
assets  of  $355,000.  The  fiduciaries  of  the 
Plan,  who  have  investment  discretion, 
are  Thomas  G.  Soper,  M.D.  and  his  wife, 

'Julie  Kelly  Soper.  Dr.  Soper  and  his  wife 
are  the  parents  of  Thomas  E.  Soper,  the 
proposed  purchaser  of  the  Property,  and 
are  the  applicants  of  the  exemption. 

The  sponsoring  employer  ofthe  Plan 
is  an  Illinois  professional  corporation, 
Thomas  G.  Soper,  M.D.,  S.C,  which  is 
engaged  in  the  practice  of  medical 
surgery  in  Evanston,  Illinois.  It  is 
wholly  owned  by  Thomas  G.  Soper, 
M.D.,  who  is  its  president  and  sole 
director.' 

2.  The  Property  is  located  at  2428 
Grant  Street  in  Evanston,  Illinois  and  is 
approximately  150  feet  in  depth  and 
49.5  feet  in. width.  The  improvements 
on  the  Property  consist  of  a  one  and 
one-half  story  frame  residence  with  a 
detached  garage  at  the  back  of  the  lot. 
The  residence,  which  is  76  years  old,  is 
in  need  of  extensive  repairs.  Its  kitchen 
and  first  floor  bathroom  are  unfinished 
and  unu.sable.  The  basement  floor  has 
been  removed  and  currently  consists  of 
a  one-inch  gravel  base  over  clay  and 
soil.  There  is  a  need  for  repairs  to  the 
walls  ofthe  basement  because  of  recent 
flooding. 

Eleanor  N.  Hall  of  Cyrus  Realtors 
located  in  Evanston,  Illinois  represents 
that  she  evaluated  the  Property  with  the 
intent  to  present  the  Property  for  sale 
and.  although  she  found  the  Property  to 
be  in  a  good  location,  amid  higher 
priced  houses,  and  situated  on  a  well 
landscaped  lot.  she  determined  at  this 


'  .Sinci!  Dr.  Soper  is  the  sole  ."ihat.eholdiir  of  the 
sponsor  of  the  Plan  and  the  only  panicipani  of  the 
I'la.n.  there  is  no  juri.sdiclion  under  Title  1  of  ;he 
Art.  pursuant  to  29  CTR  2510.3-3(c)(l  1.  Howpver, 
there  is  jurisdiction  under  TillR  11  of  lhi>  Act 
pursuant  lo  section  497S  of  the  Code. 


time  that  without  a  kitchen  the  Property 
is  unmarketable. 

The  Property  was  purchased  by  the 
Plan  for  the  consideration  of  $167,000 
on  September  5, 1991,  from  the 
conservator  of  the  estate  of  an  elderly 
individual,  who  had  no  relationship 
with  respect  to  the  Plan  or  the 
participant.  During  the  occupancy  of  the 
previous  owner,  the  Property  had 
deteriorated  so  that  by  September  1991 
the  Property  was  experiencing 
foundation  and  structural  faults,  unsafe 
wiring,  and  roofing  defects.  The  Plan 
purchased  the  Property  with  the 
understanding  that  because  of  its 
desirous  location  it  could  be 
rehabilitated  and  resold  for  a  substantial 
gain.  The  Plan  has  m.ade  no  attempt  to 
find  tenants  for  the  Property  because  of 
the  dilapidated  condition  of  the 
Property;  however,  rehabilitation  ofthe 
Property  was  commenced  upon  its 
purchase  by  the  Plan.  Although 
approximately  85  percent  ofthe  repairs 
are  completed,  delays  have  occu-Ted 
because  of  the  need  for  engineering 
studies  and  the  procurement  of  permits 
from  regulatory  agencies  of  the  city  or 
county,  and  because  of  the  additional 
structural  damage  to  the  Property  from 
a  broken  water  main  during  January 
1994. 

The  applicants  represent  that  from 
September  5.  1991,  to  Jime  6, 1994.  the 
Plan  incurred  expenses  of  $34,126  from 
improving  and  maintaining  the 
Property.  These  expenses  included  (a) 
Homeowners  Insurance,  totalling  $1,276 
for  the  years  1991  throuKh  1993;  (b)  Real 
Estate  taxes,  totalling  $15,375  for  the 
years  1991  through  1993;  (c)  Drywall  in 
October  1991.  totalfing  $5,150;  (d) 
Landscape  expenses,  totalling  $4,000; 
(e)  Kitchen  Cabinets  (not  installed), 
totalling  $915;  and  (f)  Electrical 
expenses,  totalling  $7,380. 

The  Property  was  appraised  by 
Richard  AnseLmo.  Certified  General 
Appraiser,  Slate  Certification  #153- 
000832.  of  BulUiuis  Realty  Consultants. 
Oakbrook,  Illinois,  who  determined  the 
fair  market  value  ofthe  Property  to  be 
$215,000,  as  of  May  28.  1994. 

3.  Cognizant  that  the  Property's  fair 
market  value  represents  approximately 
60  percent  of  the  total  assets  of  the 
Plan, 2  the  applicants  propose  selling  the 
Property  to  their  son  for  cash  as  soon  as 
possible  following  the  issuance  of  the 
requested  exemption.  Their  son, 
Thomas  E.  Soper.  is  unmarried  and  has 
recently  returned  from  fiving  in 
California.  Ht»  is  presently  residing  with 


■'  In  this  projMjsBd  exemption  the  Dfparln.enl 
expresses  no  opinion  with  respect  to  the  HlsnV  liitlt 
of  diversification  of  investn^ents  caused  by  the 
ar.quisiliun  and  holding  of  the  Property. 
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inten(  s  to  finish 
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his  parents  and 
rehabilitating  the  Pro  erty 

Thomas  G.  Soper. 
participant  of  the  Plai  i 
retire  from  his  practic ; 
1994  or  early  in  1995 
source  of  retirement 
from  the  assets  of  the 
sharing  plan,  also  spohsored 
professional  corporati  an 

The  applicants  reprjsent 
the  best  interests  of 
participant  to  sell  the 
present  condition  as  sbon 
order  to  avoid  additio  lal 
the  Plan  and  to  genera  I 
that  can  produce  earn  ngs 
distribution  of  t)enefitf 
participant  upon  his 
retirement. 

4.  In  summary,  the 
represent  that  the  pro 
\^ill  satisfy  the  criterii 
4975(c)(2)  of  the  Code 
Sale  of  the  Property  i 
transaction  for  cash; 
not  incur  any  expense^ 
Sale;  (c)  the  Plan  will 
consideration  for  the 
either  the  fair  market 
Property  as  determineti 
the  Sale  by  a  quaUfied 
appraiser,  or  will 
expended  by  the  Wan 
maintaining  the  Propehy 
will  permit  the  Plan  tc 
assets  into  income  pro  iucing 
assets;  and  (e)  the  Plar 
expenses  and  risks  inv  olved 
and  developing  the  Pr(  iperty 
NOTICE  TO  INTERESTED 
the  applicants  and  the 
persons  affected  by  th« 
transaction,  there  is  nc 
distribute  notice  to  interested 
Comments  are  due  30 
publication  of  this  not 
Register. 

FOR  FURTHER  INFORMATION 
C.  E.  Beaver  of  the  Dep  artment 
telephone  (202)  219-8tai 
a  toll-free  number.) 

General  Information 
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require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  tl^e 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  descritje  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
e.xemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  8(h  day  of 
July,  1994. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
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Consolidation  of  1992, 1993  and  1994 
Digital  Audio  Recording  Distribution 
Proceedings 

AGENCY:  Copyright  Office,  Library  of 
Congress. 


ACTION:  Notice  of  consolidation  of 
proceedings,  royalty  distribution,  and 
public  meeting. 

SUMMARY:  The  Copyright  Office  is 
granting  a  motion  to  consolidate  the 
1992, 1993.  and  1994  digital  audio 
recording  (DART)  distribution 
proceedings  which  will  begin  in  1995. 
In  addition,  the  Office  will  make 
distribution  of  the  1992  and  1993 
Non  featured  Musicians  and 
Nonfeatured  Vocalists  DART  subfunds 
in  July.  The  Office  will  hold,  a  public 
meeting  to  discuss  the  best  evidence  for 
the  distribution  of  DART  royalties  in 
September. 

DATES:  (1)  The  distribution  of  the 
royalties  in  the  1992  and  1993 
Nonfeatured  Musicians  and 
Nonfeafured  Vocahsts  DART  subfunds  " 
will  take  place  July  28, 1994.  (2)  The 
public  meeting  to  discuss  best  evidence 
for  distribution  of  royalties  will  take 
place  10  a.m.,  Tuesday,  September  27, 
1994. 

ADDRESSES:  The  public  meeting  will 
take  place  at  the  temporary  CARP 
hearing  room.  Suite  921, 1825 
Coruiecticut  Avenue,  N.W.,  Washington, 
DC  20009. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Schwartz,  Acting  General  Counsel,  U.S. 
Copyright  Office,  Department  17, 
Library  of  Congress,  Washington,  DC 
20540.  Telephone  (202)  707-8380. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

On  December  17, 1993,  Congress 
passed  the  Copyright  Royalty  Tribunal 
Reform  Act  of  1993.  This  legislation 
dissolved  the  Tribunal  and  established 
a  new  system  of  copyright  arbitration  " 
royalty  panels  (CARPs)  to  be  supported- 
by  the  Library  of  Congress  and  the 
Copyright  Office. 

The  first  proceeding  to  be  initiated 
under  the  new  CARP  system  was  the  . 
distribution  of  the  1992  and  the  1993 
digital  audio  recording  technology 
(DART)  royalties.  The  1992  DART 
distribution  proceeding  was  begun  by 
the  Tribunal  but  was  suspended  when 
the  Tribunal  was  abolished,  and  needed 
to  be  started  anew.  The  1993  DART 
distribution  was  begun  by  the  Copyright 
Office  under  the  new  authority 
conferred  by  the  Copyright  Royalty     - 
Tribunal  Reform  Act  of  1993.  On  March 
1, 1994,  59  FR  9773,  we  began  the 
process  of  distributing  DART  royalties 
by  asking  the  claimants  to  the  1992  and 
1993  DART  funds  for  comments  on  the 
following  questions: 

(a)  Do  any  controversies  exist 
concerning  the  distribution  of  1992  and/ 
or  1993  DART  royalties? 


(b)  If  controversies  do  exist,  which 
subfimds  do  they  exist  in? 

(c)  If  settlements  have  been  reached, 
which  parties  have  reached  settlement 
and  which  have  not?  " 

(d)  Do  the  claimants  believe  it  would 
be  advisable  to  consolidate  the  1992 
DART  proceeding  with  the  1993  DART 
ffroceeding? 

In  addition,  in  the  March  1. 1994, 
notice  and  in  a  subsequent  notice 
appearing  May  16, 1994,  59  FR  25506, 
the  Library  of  Congress  and  the 
Copyright  Office  established  the  initial 
procedural  dates  that  would  apply  to 
the  1992  and  1993  DART  proceedings, 
as  follows: 

June  10, 1994 — comments  from 
clainiants  due  on  whether  controversies 
exist  in  the  distribution  of  1992  and   ^ 
1993  DART  fiinds,  and  whether  the 
1 992  and  1993  DART  distribution 
proceedings  should  be  consolidated. 

June  15,-1994— precontroversy 
motion«,  and/or  objections  to  any  listed- 
arbitrators  due  ttom  claimants  who  will 
be  participating  in  the  1992  and/or  1993 
DART  distribution  proceedings. 

June  30, 1994-rdeclarationby  the 
Librarian  of  Congress  to  be  made  as  to 
whether  any  controversies  exist  in  the 
distribution  of  1992  and  1993  DART 
royalties,  and,  if  they  do,  a  declaring  of 
the  initiation  of  CARP  proceedings. 

August  1, 1994 — authorization  by  the 
Copyright  Office  of  the  distribution  of 
any  royalties  found  not  to  be  in 
controversy. 

II.  The  Comnientators 

We  received  comments  from  the 

following  claimants: 

The  Alliance  of  Artists  and  Recording 
Companies  (AARC) 

Ymistye  L.  White 

Alicia  Carolyn  Evelyn 

Eugene  (Lambchops)  Curry 

James  Cannings 
"  Gear  Publishing  Company 

Hideout  Productions  on  behalf  of  Punch 
Enterprises,  Inc.  and  Bob  Seger 

Sword  and  Stone  Publishing,  Inc. 

Bopp  du  Wopp,  Inc. 

Jointly,  the  independent  administrator 
of  the  Nonfeatured  Musicians  and  the 
Nonfeatured  Vocahsts  subfund;  the 
American  Federation  of  Musicians 
(AFM);  the  American  Federation  of 
Television  and  Radio  Artists 
(AFTRA);  and  the  Recording  IndusL-y 
Association  of  America  (RIAA). 

Jointly,  AARC,  American  Society  of 
Composers,  Authors  and  Publishers 
(ASCAP),  Broadcast  Music,  Inc. 
(BMI);  Copyright  Management,  Inc. 
(CKII),  Gospel  Music  Coalition 
(GOSPEL);  The  Harry  Fox  Agency . 
Inc.  (HFA);  SESAC,  Inc.  (SESAC),  and 
the  Songwriters  Guild  of  America 
(SGA). 
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(b)  If  controversies  do  exist,  which 
sub^nds  do  they  exist  in? 

(c)  !f  settlements  have  been  reached, 
which  parties  have  reached  settlement 
and  which  have  not?  ' 

(d)  Do  the  claimants  believe  it  would 
be  advisable  to  consoUdate  the  1992 
DART  proceeding  with  the  1993  DART 
proceeding? 

In  addition,  in  the  March  1. 1994. 
notice  and  in  a  subsequent  notice 
appearing  May  16, 1994,  59  FR  25506. 
the  Library  of  Congress  and  the 
Copyright  Office  established  the  initial 
procedural  dates  that  would  apply  to 
the  1992  and  1993  DART  proceedings, 
as  follows: 

June  10, 1994 — comments  from 
claimants  due  on  whether  controversies 
exist  in  the  distribution  of  1992  and   ^ 
1993  DART  funds,  and  whether  the 
1992  and  1993  DART  distribution 
proceedings  should  be  consciidated. 

June  15,-1994— precontroversy 
motion«,  and/or  objections  to  any  listed- 
arbitrators  due  from  claimants  who  will 
be  participating  in  the  1992  and/or  1993 
DART  distribution  proceedings. 

June  30, 1994-rdeclaration  by  the 
Librarian  of  Congress  to  be  made  as  to 
whether  any  controversies  exist  in  the 
distribution  of  1992  and  1993  DART 
royalties,  and,  if  they  do,  a  declaring  of 
the  initiation  of  CARP  proceedings. 

August  1, 1994 — authorization  Dy  the 
Copyright  Office  of  the  distribution  of 
any  royalties  found  not  to  be  in 
controversy. 

n.  The  Comnientators 

We  received  comments  from  the 

following  claimants: 

The  Alliance  of  Artists  and  Recording 
Companies  (AARC) 

Ymistye  L.  White 

Alicia  Carolyn  Evelyn 

Eugene  (Lambchops)  Curry 

James  Cannings 
"  Gear  Publishing  Company 

Hideout  Productions  en  behajf  of  Punch 
Enterprises,  Inc.  and  Bob  Seger 

Sword  and  Stone  Publishing,  Inc. 

Bcpp  du  Wopp,  Inc. 

Jointly,  the  independent  administrator 
of  the  Nonfeatured  Musicians  and  the 
Nonfeatiu«d  Vocalists  subfund;  the 
American  Federation  of  Musicians 
(AF^i);  the  American  Federation  of 
Television  and  Radio  Artists 
(AFTRA);  and  the  Recording  IndusL-y 
Association  of  America  (RIAA). 

Jointly,  AARC,  American  Society  of 
Composers,  Authors  and  Publishers 
(ASCAP),  Broadcast  Music,  Inc. 
(BMI);  Copyright  Management,  Inc. 
(CMI),  Gospel  Music  Coalition 
(GOSPEL);  The  Hairy  Fox  Agency . 
Inc.  (HFA);  SESAC,  Inc.  (SESAC),  and 
the  Songwriters  Guild  of  America 
(SGA). 


Jointly,  ASCAP,  BMI,  CMI,  GOSPEL, 
HFA,  SESAC,  and  the  SGA. 

m.  Motion  to  Consolidate  and  Stay 
Procedural  Dates    - 

The  comments  indicated  that,  while 
many  settlements  were  reached,  there 
still  existed  some  uiuesolved 
controversies  in  each  of  the  subfunds. 
Rather  than  requesting  the  immediate 
initiation  of  a  CARP  proceeding  to 
resolve  these  controversies,  a  joint 
motion  was  filed  by  AARC,  ASCAP, 
BMI.  CMI,  GOSPEL,  HFA,  SESAC,  and 
SGA  requesting  that  the  Librarian  of 
Congress  and  the  Copyright  Office 
consolidate  the  1992  and  the  1993 
DART  distribution  proceedings  with  the 
1994  DART  distribution  proceedings 
that  will  start  next  year,  and  defer  all 
consideration  of  DART  distributions 
until  1995. 

As  a  consequence  of  thefr  motion  to 
consolidate,  the  joint  commentators  also 
requested  that  the  initial  DART 
procedural  dates  of  June  IS 
(precontroversy  motions  and 
objections),  June  30  (initiation  of 
proceedings),  and  August  1 
(authorization  of  distributions)  be 
stayed  imtil  after  the  1994  claims  are 
filed  in  1995. 

A.  Justification  of  Motion  to  Consolidate 
and  Stay  of  Procedural  Dates 

In  support  of  their  motion  to 
consolidate,  the  joint  commentators 
noted  that  the  1992  and  the  1993  DART 
funds,  which  are  the  first  funds  to  be 
collected  under  the  Audio  Home 
Recording  Act  that  took  effect  on 
October  28, 1992,  are  quite  small;  a  little 
over  $100,000  for  1992,  and  less  than 
$500,000  for  1993.  They  anticipate  that, 
because  the  DART  fund  is  new,  many 
issues  of  first  impression  will  have  to  be 
resolved,  but  that  the  costs  of  such 
action  will  be  such  as  to  consume  most, 
if  not  all,  of  the  fund.  The  joint 
commentators  observed  that  the  costs 
borne  by  the  copyright  owners  in  a 
DART  proceeding  are  not  only  their 
own  costs,  but  the  costs  of  the  Library 
of  Congress,  the  Copyright  Office,  and 
the  arbitrators.  In  the  interest  of 
economy,  therefore,  the  joint 
commentators  requested  that  the  1992 
and  1993  distribution  proceedings  be 
consolidated  with  the  1994  proceeding. 

In  addition,  the  joint  commentators 
noted  that  the  Library  of  Congress  and 
the  Copyright  Office  have  endeavored  to 
adopt  regulations  to  govemthe  new 
CARP  proceedings,  but  that  the  current 
regulations  are  interim  rules.  Comments 
on  the  interim  rules  were  due  June  15, 
1994,  and  reply  comments  are  due  July 
15, 1994.  The  joint  commentators  would 
prefer  thai  a  DART  proceeding  operate 


luider  the  final  rules  that  result  from 
these  latest  rounds  of  comments,  rather 
than  proceed  under  the  interim  rules. 
Last,  the  joint  commentators  stated 
that  they  will  endeavor  to  use  the  time 
between  now  and  1995  to  gather  the 
best  information  and  data  relevant  to  a 
DART  distribution  proceeding,  and  to 
continue  to  work  for  more  settlements 
in  each  of  the  subfunds.  To  the  extent 
that  more  settlements  are  reached,  fewer 
controversies  will  need  to  be  brought 
before  the  arbitrators,  and  fewer 
royalties  will  have  to  be  spent  on  the 
expense  of  a  CARP  proceeding. 

B.  Grant  of  Motion  to  Stay  Procedural 
Dates  and  Establishment  of  Comment 
Period 

On  June  21, 1994.  the  Library  of 
Congress  and  the  Copyright  Office 
issued  an  Order  finding  good  cause  to 
grant  the  motion  to  stay  the  procedural 
dates  of  June  15,  June  30,  and  August  1, 
established  in  this  proceeding. 

Concerning  the  motion  to  consolidate 
the  1992, 1993,  and  1994  distribution 
proceedings,  the  Order  gave  those 
persons  who  did  not  join  in  the  joint 
motion  until  June  24, 1994,  to  respond 
to  it,  as  provided  by  §  251.45  of  the 
Copj-right  Office  rules.' 

C.  Responses  to  the  Motion  to 
Consolidate  Proceedings 

Responses  to  the  joint  motion  to 
consolidate  proceedings  were  filed  by 
James  Cannings,  Eugene  Curry,  and 
Alicia  Carolyn  Evelyn. 

Mr.  Cannings  agreed  with  the 
consolidation  of  the  1992. 1993  and 
1994  proceedings  provided  that  the 
distribution  methodology  proposed  by 
Bopp  du  Wopp,  Inc.  is  considered  as 
one  possible  method  by  the  claimants 
Mr.  Cannings  urged  diligent  and  good 
faith  efforts  at  settlement  before  1995. 

Mr.  Curry  questioned  whether  the 
proposed  consolidation  of  1992, 1993 
and  1994  would  lead  to  another 
consolidation  next  year,  then  the  year 
after  that,  ad  infinitum.  Mr.  Curry 
would  agree  to  future  years  being 
consohdated,  i.e.,  1994,  1995,  and  1996, 
but  wanted  an  immediate  distribution  of 
1992  and  1993  moneys  this  August. 

Ms.  Evelyn  stated  that  she  would 
object  to  the  motion  to  consolidate  so 
long  as  public  performance  royalty 
issues  she  has  raised  with  BMI  and 
ASCAP  remain  imresolved.  She  joined 
with  Mr.  Cannings  in  support  of  Bopp 
du  Wopp,  Inc.'s  proposed  distribution      j 
methodology. 


'  Section  251.45  provides  thai  the  commt-nl  • 
period  for  preconlroversy 'motions  is  two  wet  us 
from  the  filing  of  »he  mo'.ion. 
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IV.  Grant  wf  Motimf  to  Consolidate 

The  Library  of  Co  ngress  and  the 
Copyright  Office  ag  ree  with  the 
arguments  made  by  the  joint 
commentators  and  fcereby  grant  the 
motion  to  consohd^te  the  1992. 1993, 
and  1994  DART  ro>|alty  distribution 
proceedings  into  or 
will  begin  in  1995. 

As  we  discussed  i 
March  1,1994,  the, 
Recording  Act  established  certain 
statutory  deadlines  tor  the 
commencement  of  I^ART  distribution 
proceedings  which,jas  the  agency 
delegated  the  respocsibility,  we  ware 
prepared  to  meet.  However,  as  observed 
by  the  Administratil'e  Conference  of  the 
United  States,  1  CfIr.  305.78-3,  there 
are  special  circumslances  when  the 
meeting  of  a  statutory  deadline  would 
not  serve  the  publiq  interest.  Here,  the 
majority  of  the  claiiiants  themselves 
have  a^ned  for  a  waiving  of  the  statutory 
dates  so  that  they  miight  reaUze  the 
economies  that  womd  accrue  from  a 
consohdation  of  proceedings,  and  so 
that  they  might  ccmfinue  settlement 
talks  that  couid  pot^tially  avoid  the 
cost  of  a  CARP  proceeding  altogether. 
Under  these  drGumstances,  to  initiate  a 
CARP  proceeding  iiinediately  will  only 
serve  to  spend  the  claimants'  royalties 
needlessly,  and  will  likely  result  in  the 
claimants  receiving  leiver  royalties 
today  than  if  they  wkited  until  1995. ^  In 
addition,  we  see  no  financial  harm  in 
waiting  until  1995.  fhe  claimants' 
royalties  will  remai*  invested  in  United 
States  Treasury  securities,  and  will 
continue  to  earn  interest. 

The  objection  of  hjlr.  Curry  to 
consolidation  is  bas^  oo  a  concern  that 
consolidations  will  happen  every  year, 
and  no  moneys  will  lever  be  distributed. 
We  do  not  see  that  occurring.  Oiu*  goal, 
and,  we  believe  thal^  of  the  moving 
parties,  is  economy,  not  delay  The 
moving  parties  do  npt  want  to  see  their 
royalties  remaining  With  the 
government  and  neither  do  we. 

The  objection  of  Ms.  Evelyn  is  tied  to 
her  other  issues  witn  ASCAP  and  BMl, 
and  are  not  relevantlto  our 
consideration  here. 


'  When  confronted  wity  the  question  of  whether 
to  nullify  the  Copyright  R^>yalty  Tribunal's  cabie 
rate  a<ljustinem  because  tfte  Tribunal  mis«ed  iu 
statutory  deadline  by  28  clays,  the  Court  of  Appeals 
Jbr  the  District  of  Cohimbta  stated  that  "Siatutes 
that,  for  guidance  of  a  ^\«iTimefit  ofncial's 
diacaarge  of  duties,  proptae  to  tecvre  order,  systsm. 
and  di^atcb  in  procaediogs.  are  usually  construed 
as  directory,  whether  or  npl  worded  in  the 
imperative,  especially  wh#n  the  ahemative  is 
harshness  or  absurdity."  Ihe  Court  also  noted  thai 
"agencies  rigidly  tied  to  aldeadline  •  •  •  would 
become  Penelopes,  foreve^  engaged  in  unraveling 
the  weha  ttwy  wore."  Nathnal  Cable  T-fevjiJon 
Association  r.  Copyh^  Hovatty  Tribanal.  724  F. 
2d  176,  189,  fa.  23  (D.C.  C  It.  14S31. 


As  Stated  earlier,  in  our  Order,  dated 
June  21. 1994,  we  granted  the  joint 
commentators'  motion  to  stay  all 
previously  announced  procediu°al  dates 
intended  to  govern  a  1992  and  1993 
DART  royalty  distribution  proceeding.' 
Consistent  with  oiu-  ruling  today  to 
consolidate  the  1992, 1993,  and  1994 
proceedings,  new  procedural  dates  will 
be  established  in  1995.  in  accordance 
with  our  yearly  statutory  obligation 
under  Chapter  10  of  the  Copyright  Code 
to  ascertain  DART  controversies  and  to 
initiate  DART  proceedings. 

V.  Inquiry  Into  Best  Evidence 

The  concerns  expressed  by  the 
cc»nraentators  about  the  potential  for 
the  costs  of  a  DART  proceeding  to  use 
up  most  or  all  of  the  DART  royalties 
available  for  distribution  are  valid^  and 
are  very  much  shared  by  the  Library  and 
the  Copyright  Office.  Two  scenarios 
especially  concern  us.  One,  there  is  the 
possibility  of  holding  extensive  hearings 
for  controversies  where  the  amounts  in 
dispute  are  ultimately  determined  to  be 
quite  small.  Two.  even  if  the  amounts  in 
controversy  are  sizable,  there  is  the 
possibility  of  holding  months-long 
hearings  about  the  validity  of  the 
evidence  offered  by  the  parties,  which 
again  would  ultimately  use  up  the  bulk 
of  the  royalties  in  the  DART  ftmds,  and 
the  time  allotted  for  arbitration.  This  is 
especially  likely  because  DART 
proceedings  have  never  been  held,  and 
there  is  no  precedent  concerning  what 
is  the  most  relevant  evidence.  We  note 
that  at  a  similar  stage  in  its  regulatory 
history,  the  issue  of  the  best  evidence 
for  distributing  jukebox  royalties  was 
the  subject  of  a  full  evidentiary  hearing 
at  the  Copyright  Royalty  Tribunal,  but, 
nevertheless,  resulted  in  the  Tribimal 
deciding  that  no  distribution 
determination  could  be  reached  without 
further  efforts  at  producing  better 
evidence.*  This  is  a  situation  we  should 
like  to  avoid. 

Consequently,  the  Library  of  Congress 
and  the  Copyright  Office  will  hold  a 
public  meeting  at  10  a.m..  Tuesday, 
September  27, 1994  at  the  temporary 
CARP  hearing  room.  Suite  921, 1825 
Connecticut  Av«nue,  N.W..  Washingttm. 
D.C.  20009.  The  purpose  of  the  meeting 
is  to  discuss  whet  would  be  the  best 
evidence  for  distribution  of  the  Sound 


' As  diacuMsd  bekm.  in  pen  VI,  Mre  are  making 
a  full  cKstribotiai)  ci  (he  Ncuilaatured  Mnsiciaoe 
Subfuad  and  the  Noafeetured  Vocalists  Subfsad  on 
July  28. 1994.  See.  discussion  below,  at  VI. 

« "The  Tribunal  considers  that  the  record  of  the 
cuiieiit  proceeding  is  insufficient  as  a  basis  on 
which  we  can  make  a  diatribution  of  the  1979 
jukabosc  royaJtiea.  *  •   *  The  Tribunal,  there  fore, 
has  elected  not  to  tDake  a  distribution  in  this 
proceeding."  1979  Jukebox  Romlty  Distribution.  46 
FR  5B13S.  58M2  (Nm.  38,  1981). 


Recordings  Ftind  and  the  Musical 
Works  Fund. 

We  note  that  section  1006(c)  of  the 
Copyright  Code  states  that  the  allocation 
of  the  Sound  Recordings  Fimd  shall  be 
made  according  to  the  extent  sound 
recordings  were  distributed,  and  that 
the  allocation  of  the  Musical  Works 
Fund  shall  be  made  according  to  the 
extent  musical  works  were  distributed 
or  disseminated  to  the  public  in 
transmissions.  We  should  like, 
therefore,  to  know: 

(a)  Do  industry  data  exist,  or  can 
industry  data  be  produced,  that  will 
demonstrate  validly  the  distribution  of 
sound  recordings  in  the  United  States? 

(b)  Do  industry  data  exist,  or  can 
industry  data  be  produced,  that  will 
demonstrate  validly  the  dissemination 
of  musical  works  to  the  pubhc  in 
transmissions  in  the  United  States? 

(c)  How  should  "distributed"  be 
defined  given  the  practice  of  allowable 
returns?  Should  the  arbitrators  employ 
the  rule  adopted  by  the  Copyright  Office 
with  respect  to  section  115?* 

(d)  If  methodologies  exist  for  the 
production  of  data  relating  to  (a)  and  (b). 
what  are  the  drawbacks  of  such 
methodologies? 

(e)  If  methodologies  exist  for  the 
production  of  data  relating  to  (a)  and  (b). 
would  the  data  cover  all  distributions 
and  all  public  disseminations  so  that 
even  the  smallest  or  most  specialized 
claimant  can  be  compared 
mathematically  to  the  larger  claimants? 

(0  If  the  methodologies  cannot  cover 
the  smaHer  claimants,  what 
measurements  can  be  proposed  to  cover 
them? 

(g)  If  conflicting  methodologies  exist, 
how  do  the  parties  propose  to  resolve 
the  conflicts? 

We  emphasize  that  we  are  not  asking 
these  questions  to  decide  distribution 
issues.  Distribution  issues  are  properly 
for  the  CARP  arbitrators.  But  if  we  can 
in  any  way  help  to  focus  and  sharpen 
the  proceedings,  the  savings  in  time  and 
expense  before  a  CARP  panel  %vill  far 
outweigh  the  cost  of  this  one  public 
meeting.  The  public  meeting  will  give 
the  parties  an  opportiuiity  to  explore  the 
positions  of  each  claimant,  facilitate 


'  Withj«pect  to  the  f?  U.S.C.  115  mechanical 
license,  "distribmed"  is  defined  as  occurring  wIku 
"the  person  exercising  the  compulsory  license  has 
voluntarily  and  permanently  parted"  with 
posaession  of  the  phonorecord.  The  Copyright 
Office  has  taken  the  position  that  permanent 
distributiOB  of  pboDoracords  occurs  one  year  from 
the  date  that  the  compulsory  licensee  parts  with 
possession,  or  at  the  time  when  a  sale  of  the 
phonorecord  is  recognixed  in  accordance  with 
generally  accepted  at:counting  principles,  or 
according  to  the  IRS'  practices,  whichever  of  these 
events  comes  earlier.  42  FK  64889,  64892  Pec  29, 
1977). 


concentrating  on  solving  the  evidentiary 
problems,  and  reveal  what  further  steps 
need  to  be  taken.  A  pubhc  record  of  the 
meeting  will  be  made  for  those  who  do 
not  attend,  and  for  the  benefit  of  the 
CARP  panel,  if  one  is  ultimately 
convened. 

VI.  The  Nonfeatured  Musicians  and  the 
Nonfeatured  Vocalists  Subfiinds 

A.  Backgmund — 1993 

The  Audio  Home  Recording  Act 
established  two  funds;  the  Sound 
Recordings  Fund  and  the  Musical 
Works  Fund.  Within  the  Sound 
Recordings  Fund,  the  Act  further 
estabUshed  four  subfunds:  the  Copyright 
Owners  Subfund,  the  Featured  Artists 
Subfund,  the  Nonfeatured  Musicians 
Subfund,  and  the  Nonfeatured  Vocalists  " 
Subfimd. 

With  regard  to  the  Nonfeatured 
Musicians  Subfund  and  the  Nonfeatured 
Vocahsts  Subfund,  the  Act  outHned 
certain  specific  procedures.  It  required 
that  "2  Va  percent  of  the  royalty 
payments  allocated  to  the  Sound 
Recordings  Fund  shall  be  placed  in  an 
escrow  account  managed  by  an 
independent  administrator  jointly 
appointed  by  the  interested  copyright 
parties  described  in  section  1001(7)(A) 
and  the  American  Federation  of 
Musicians  (or  any  successor  entity)  to  be 
distributed  to  nonfeatured  musicians 
(whether  or  not  members  of  the 
American  Federation  of  Musicians  or 
any  successor  entity)  who  have 
performed  on  sound  recordings 
distributed  in  the  United  States." 
Similarly  ,"13/e  percent  of  the  royahy 
payments  allocated  to  the  Sound 
Recordings  Fimd  shall  be  placed  in  an 
escrow  accoimt  managed  by  an 
independent  administrator  jointly 
appointed  by  the  interested  copyright 
parties  described  in  section  1001  (7)(A) 
and  the  American  Federation  of 
Television  and  Radio  Artists  (or  any 
successor  entity)  to  be  distributed  to 
nonfeatured  vocahsts  (whether  or  not 
members  of  the  American  Federation 
|of]  Television  and  Radio  Artists  or  any 
successor  entity)  who  have  performed 
on  sound  recordings  distributed  in  the 
United  States."  17  U.S.C.  1006. 

In  1993,  the  Copyright  Royalty 
Tribunal  adopted  a  regulation, 
ultimately  reissued  by  the  Library  of 
Congress  and  the  Copyright  Office  when 
the  Tribunal  was  abolished,  that 
required  the  independent  administrator 
to  give  notice  to  the  government  of  his 
or  her  selection  by  March  31  of  each 
year.  37  C.F.R.  311.4;  58  FR  53822 
(1993). 

In  the  same  rulemaking,  the  Tribunal 
determined  that  it  did  not  have  the 
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concentrating  on  solving  the  evidentiary 
problems,  and  reveal  what  hirther  steps 
need  to  be  taken.  A  public  record  of  the 
meeting  will  be  made  for  those  who  do 
not  attend,  and  for  the  benefit  jof  the 
CARP  panel,  if  one  is  ultimately 
convened. 

VI.  The  Nonfeatured  Musicians  and  the 
Nonfeatured  Vocalists  Subfiinds 


A.  Background — 1993 

The  Audio  Home  Recording  Act 
established  two  funds:  the  Sound 
Recordings  Fund  and  the  Musical 
Works  Fund.  Within  the  Sound 
Recordings  Fund,  the  Act  further 
established  four  subfunds:  the  Copyright 
Owners  Subfimd,  the  Featured  Artists 
Subfund,  the  Nonfeatured  Musicians 
Subfund,  and  the  Nonfeatured  Vocalists 
Subfund. 

With  regard  to  the  Nonfeatured 
Musicians  Subfund  and  the  Nonfeatured 
Vocalists  Subfund,  the  Act  outlined 
certain  specific  procedures.  It  required 
that  "2  Va  percent  of  the  royalty 
payments  allocated  to  the  Sound 
Recordings  Fund  shall  be  placed  in  an 
escrow  account  managed  by  an 
independent  administrator  jointly 
appointed  by  the  interested  copyright 
parties  described  in  section  1001(7)(A) 
and  the  American  Federation  of 
Musicians  (or  any  successor  entity)  to  be 
distributed  to  nonfeatured  musicians 
(whether  or  not  members  of  the 
American  Federation  of  Musicians  or 
any  successor  entity)  who  have 
performed  on  sound  recordings 
distributed  in  the  United  States." 
Similarly  ,"13/8  percent  of  the  royalty 
payments  allocated  to  the  Soimd 
Recordings  Fund  shall  be  placed  in  an 
escrow  account  managed  by  an 
independent  administrator  jointly 
appointed  by  the  interested  copyright 
parties  described  in  section  1001(7)(A) 
and  the  American  Federation  of 
Television  and  Radio  Artists  (or  any 
successor  entity)  to  be  distributed  to 
nonfeatured  vocahsts  (whether  or  not 
members  of  the  American  Federation 
(of]  Television  and  Radio  Artists  or  any 
successor  entity)  who  have  performed 
on  sound  recordings  distributed  in  the 
United  States."  17  U.S.C.  1006. 

In  1993,  the  Copyright  Royalty 
Tribunal  adopted  a  regulation, 
ultimately  reissued  by  the  Library  of 
Congress  and  the  Copyright  Office  when 
the  Tribunal  was  abolished,  that 
required  the  independent  administrator 
to  give  notice  to  the  government  of  his 
or  her  selection  by  March  31  of  each 
year.  37  C.F.R.  31 1.4;  58  FR  53822 
(1993). 

In  the  same  rulemaking,  the  Tribunal 
determined  that  it  did  not  have  the 


jurisdiction  to  decide  controversies 
within  the  two  subfunds  that  were 
administered  by  an  independent 
administrator.  The  Tribunal  reasoned 
that,  according  to  the  wording  of  section 
1006(a),  its  authority  over  the 
distribution  of  royalties  extended  only- 
to  "interested  copyright  parties"  and 
that  nonfeatured  performers,  whether 
musicians  or  vocalists,  were  not  defined 
under  the  Audio  Home  Recording  Act  as 
"interested  copyright  parties."  58  FR 
53822,  53824  (Oct.  18,  1993). 

Therefore,  the  Tribunal  cone)  uded 
that  its  role  in  handling  the  moneys  for 
the  two  nonfeatured  performer  subfunds 
was  siiuply  a  ministerial  task  of 
distributing  the  royalties  to  the 
independent  administrator  when  a 
distribution  was  ready  to  be  mado.  Id. 

B.  Background— 1994 

After  the  Tribunal's  abolition,  the 
Copyright  Office  began  to  receive  claims 
for  1993  DART  royalties  during  January- 
February.  1994.  One  claimant,  Eugene 
Curry,  filed  a  claim  for  the  Nonfeatured 
Musicians  Subfund.  Subsequently,  the 
Office  was  informed  that  Edward  Peters 
had  been  appointed  the  independent 
administrator  for  both  the  Nonfeatured 
Musicians  Subfund  and  the  Nonfeatured 
Vocalists  Subfund. 

The  Copyright  Office  sent  a  letter  to 
Mr.  Curry  and  Mr.  Peters  asking  three 
questions:  (a)  who  were  the  interested 
copyright  parties  that  participated  in  the 
selection  of  the  independent 
administrator?;  (b)  is  there  any 
controversy  between  Mr.  Curry  and  Mr. 
Peters  about  the  distribution  of 
Nonfeatured  Musicians  Subfund?;  and 
(c)  if  there  is  a  controversy,  how  would 
Mr.  Curry  and  Mr.  Peters  recommend 
the  resolution  of  the  controversy?  Letter, 
dated  May  4,  1994. 

Mr.  Curry  responded  that  there  was  a 
controversy  between  him  and  Mr.  Peters 
on  the  distribution  of  the  subfund. 
Mr.  Peters  responded  that  he  was 
selected  by  RIAA  and  AFM*;  that, 
according  to  the  Copyright  Code  and 
Tribunal  precedent,  the  Copyright 
Office  has  no  authority  to  resolve 
disputes  in  the  nonfeatured  subfunds; 
that,  because  the  Copyright  Office  has 
no  authority,  Mr.  Curry  should  not  have 
filed  a  claim  with  the  Copyright  Office 
nor  should  the  Office  have  processed 
his  claim;  that  Mr.  Curry  will  be  treated 
properly  by  Mr.  Peters;  and  the  fact  of 
-his  non-union  membership  will  have  no 


relevance  whatever  in  the  ultimate 
distribution  of  the  subfund.  < 

Separately,  the  Copyright  Office  'i 

received  a  joint  comment  fi-om  Mr.  ^ 

Peters,  AFM,  AFTRA,  and  the  RL\A 
arguing  in  greater  detail  that  the  Audio 
Home  Recording  Act  and  the  Tribunal's 
decision  in  1993  support  the  conclusion 
thst  the  independent  administrator  is  to 
receive  the  allocated  royalties  for  the 
two  nonfeatured  performers  subfunds      1 
directly,  and  is  not  subject  to  the  ' 

authority  of  the  Copyright  Office  or  the 
CARP  panel  in  resolving  disputes  in        { 
those  subfunds. 

C  Discussion 

The  Library  of  Congress  and  the 
Copyright  Office  have  reviewed  the 
Audio  Home  Recording  Act  and  the 
Tribunal's  1993  decision,  and  agree       , 
with  the  joint  commentators.  AFM, 
AFTRA,  RIAA  and  Mr.  Peters,  that  the 
independent  administrator  is  to  receive 
the  royalties  from  the  two  nonfeatured 
performers  subfunds  directly  from  the 
Copyright  Office,  and  that  disputes  as  to 
his  (or  her)  distribution  of  those  funds 
are  not  subject  to  the  jurisdiction  of  a 
CARP  panel. 

Our  purpose  in  sending  the  May  4 
letter  to  Mr.  Curry  and  Mr.  Peters  was 
to  fadhtate  a  settlement.  The  provisions 
of  the  Audio  Home  Re';ording  Act  are 
unique  amongother  provisions 
governing  statutory  royalties  in  that  they 
open  up  the  possibility  of  a  dispute  in 
a  royalty  fund  without  offering  an 
administrative  remedy.  How  to  handle 
such  a  dispute  was  not  a  question  that 
was  faced  by  the  Tribunal  in  1993, 
because  in  that  year  there  were  no 
claims  filed  at  all  in  the  nonfeatured 
performers  subfunds.  This  year.  Mr. 
Curry's  claim,  and  his  subsequent  notice 
that  he  is  in  controversy,  presents  the 
issue  foursquare. 

Recognizing  the  plain  meaning  of  the 
statute,  we  agree  thiat  the  royalties  in  the 
two  nonfeatured  performers  subfunds 
are  to  be  distributed  directly  to  the 
independent  administrator.  We  also        ; 
recognize  that  claimants  to  those  two      ' 
subftinds  do  not  file  claims  with  the 
Copyright  Office.  They  need  to  contact 
the  independent  administrator  directly. 
But  we  believe  there  is  a  function  for 
the  Copyright  Office  to  perform.  Each 
year,  to  the  extent  that  the  Copjnight 
Office  receives  expressions  of  interest  to 
receive  royalties  from  those  two 
subfunds,  we  will  forward  the  names  to 
the  independent  administrator.'  In 


•  RIAA.  as  a  representative  of  copyright  owners 
in  sound  recordings,  is  entitled  to  participate  in  the 
election  of  the  independent  administrator.  Other 
claimants  to  the  Copyright  Owners  Subfund  of  the 
Sound  Recordings  Fund  are  also  entitled  to 
participate. 


'  This  year,  in  addition  to  Mr.  Curry.  James 
Cannings  filed  a  claim  for  the  Nonfeatured 
Musicians  Subfund  and  the  Nonfeatured  Vo<  .iMsls 
Subfund.  Mr.  Caimings'  claims  were  filed  afi«r  'he 
February  28,  1994  deadline,  and  would  hav*  ! .    n 
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addition,  the  Copyrigh  Office  will 
maintain  a  public  file  t  iiat  will  consist 
of  (a)  the  names  of  those  expressing 
interest  in  the  subfundk;  (b)  the  notice 
of  the  independent  aditiinistrator,  (c) 
any  correspondence  cc  nceming  the  two 
subfonds;  and  (d)  any  i  lotification  of  the 
final  disposition  of  an]  dispute  within 
the  subfunds.  The  noti  ication  is  not 
required,  but  is  being  r  xjuested  to 
complete  the  public  r»  »rd.  It  is  also 
noted  that  we  are  not  a  sking  for  a 
notification  of  the  disp  osition  of  all 
moneys  in  the  subfund  s,  just  those  is 
dispute.  We  recognize 


»nd  will  continue 


the  Tribunal's  policy  o  '  not  inquiring 


into  the  distribution  of 
D.  Distribution  Notice 


tie 


there 

lert 


repr  jsents  \ 


In  light  of  the  above 
are  ordering  a  full 
royalties  available  in 
Nonfeatured  Musician! 
Nonfeatiuwl  Vocahsts 
Edward  Peters,  the 
administrator,  on  July 
distribution  wiU 
distribution  in  those 
(aj  in  the  event  that 
payments,  a  subsequ 
will  be  made  to  the  inc|e 
administrator  that 
subfunds'  share  of  the 
(b)  in  the  event  that  an  ' 
ultimately  found  to  be 
independent  admi 
repay  the  Office  the  su 
the  refund. 

Dated:  July  7, 1994. 
Barbara  Ringer, 
Acting  fiegister  ofCopyri^ts. 

Approved  by; 
lames  H.  BiDustMi. 
The  Librarian  of  Congress 
|FR  Doc.  94-16963  Filed  7-12-94.  8:45  am! 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Meeting;  Change  In 
Program  Panet  Meeting 

AGBiCY:  Natk»al  End<fi'ment  for  the 
Humanities. 


The  meeting  of  the 
scheduled  for  July  12. 
published  in  the 
June  30, 1994  at  page 
changed  to  July  15, 


fHu 


manities  Panel 
994,  and 
Federfal  Register  on 
3P791  has  been 
in  room  M- 


19?  4 


returned  as  untimely  .lied  if 
subject  to  the  Leprnghi  Offic  ! 
Kowever.  in  ii^  of  our  rulir 
deMlline  in  17  U.S.C.  1007(d; 
ciainu  beyond  the  Copynght 
fherefore.  his  claims  are  also 
the  inda^ndent  administrate  r 


t^cy  were  clainu 

s  jurisdiction. 

today,  the  statutory 

)  does  not  apply  to 
Office's  furisdiction. 
being  forwarded  to 

for  resolution. 


07  from  8:30  a.m.  to  3  p.m.  The  meeting 
will  review  applications  submitted  to 
Humanities  Projects  in  Media  program 
during  the  July  8, 1994  deadline 
concerning  the  Request  for  Proposals  on 
the  National  Conversation. 
David  C.  Ftriwr, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  94-16677  Filed  7-12-94;  8:45  am] 
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NATIONAL  SCtENCE  FOUNDATION 

Special  Emphasis  Panel  In  Advanced 
Sc»entffi<;,Cofnputing;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  aimounces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  ScientiSc  Ckmiputing. 

Date  and  Time:  .August  2  and  3, 1994.  8:30 
a.m.  to  5  p.m. 

Piace;  National  Science  Foundation,  4201 
Wilson  Boulevard,  Suite  1150  and  1120. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Richard  Hirsh,  Deputy 
Division  Director,  New  Technologies 
Program,  Suite  1122.  Naticmal  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Telephone:  (703)  306-1970. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  Metaceuter 
Regional  Alliances  proposals  submitted  to 
NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Metaoenter  Regional  Alliances  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  far  Oosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  conHdeDtial  nature,  including 
technical  infurmation;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
projxjsals.  These  matters  are  exemprt  under  5 
U.S.C.  552bvc),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  July  7, 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  94-16890  Filed  7-12-94;  8:45  am) 

BtLUMG  CODE  7SS6-0t-M 


Special  Emphasis  Panel  in 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  In 
Geosciences  (#1758). 

Date  and  Time:  July  26-29,  1994;  8:30  AM- 
5:00  PM 


Place:  Rooms  310  (T),  370  fr-R),  365  (T- 
W).  S80  (T-F).  and  390  (T-R),  Stafford  Place, 
4201  Wilson  Blvd..  Arlington.  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  R.  Reeve. 
Section  Head.  National  Science  Foundation. 
4201  Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1582. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Ocean 
Sciences  Research  Section  (GSRS)  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  fbi  Closing:  The  prop>osals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  finaiKial  data,  such  as 
salaries;  and  pe^nonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  July  8,  1994. 
M.  Rebecca  Winkler. 
Committee  Manogement  Officer. 
(FR  Doc.  94-16964  Filed  7-12-94;  8:45  am] 

BILUNQ  CODE  7SSS-«1-M 


Special  Emphasis  Panel  in 
Microelectronic  Information 
Processing  Systems 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  foUoviing 
meeting: 

Name:  Special  Emphasis  Panel  in 
Microelectronic  Information  Processing 
Systems. 

Date  and  Time:  August  4. 1994  8:00  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230, 
Conference  Room:  375. 

Type  of  Meeting:  dosed. 

Contact  Person:  Dr.  Michael  Foster, 
Program  Director,  Microelectronic 
Information  Pnx^ssing  Systems  Division, 
National  Science  Foundation,  Room  1155, 
Telephone  Number  703-306-1936. 

Purpose  of  Meeting:  To  provide  advice  and 
reconMnendations  concerning  proposals 
submitted  to  NSF  for  rinancial  suppwrt. 

Agenda:  To  review  and  pvaluate  proposals 
submitted  in  the  area  of  rapid  prototyping. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
confidential  nature  including  technical 
information;  finaurial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C.  552 
b.(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:July  7. 1994. 
M.  R.  Winkier, 

Committee  Management  Officer. 

(FR  Doc.  94-16892  Filed  7-12-94;  8:45  ami 
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Special  Emphasis  Panel  in  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Polar 
Programs  («1209). 

Date  and  Time:  July  28-29, 1994;  8  a.m.  to 
S  p.m.  each  day. 
-     Place:  Room  755.  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington, 
Virginia. 

Type  of  Meeting:  Closed. 

Contact  Person:  Guy  G.  Guthridge,  Polar 
Programs,  NSF,  4201  Wilson  Blvd., 
Arlington,  Va.  22230,  telephone:  703  306- 
1031. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  profK>sals 
submitted  to  NSF  for  financial  support. 

Agenda;  To  review  and  evaluate  Antarctic 
Artists  &  Writers  Program  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  prop)osals  being  ■ 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  July  7, 1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.»94-16891  Filed  7-12-94;  8:45  am] 

BILUNG  COOE  755S-01-M 


Special  Emphasis  Panel  in 
Undergraduate  Education;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education. 

Date  and  Time:  August  03, 1994;  7:30  p.m. 
to  9:00  p.m.,  August  04, 1994;  8:30  a.m.  to 
5:00  p.m.,  August  05,  1994;  8:30  a.m.  to  5:00 
p.m.,  August  06, 1994;  8:30  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Terry  Woodin,  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230, 
Telephone:  (703)  306-1667. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Collaborative  for  Excellence  in  Teacher 
Preparation  (CETP)  Program  Panel  Meeting. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
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Special  Emphasis  Panel  in  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Polar 
Programs  (#1209). 

Date  and  Time:  July  28-29, 1994;  8  a.m.  to 
5  p.m.  each  day. 

Place:  Room  755,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
Virginia. 

Type  of  Meeting:  Closed. 

Contact  Person:  Guy  G.  Guthridge,  Polar 
Programs,  NSF,  4201  Wilson  Blvd., 
Arlington,  Va.  22230,  telephone:  703  306- 
1031. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Antarctic 
Artists  &  Writers  Program  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proptosals  being  ■ 
reviewed  include  information  of  a 
proprietary  or  conRdential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  July  7, 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.»94-16891  Filed  7-12-94;  8:45  am) 
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Special  Emphasis  Panel  in 
Undergraduate  Education;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education. 

Date  and  Time:  August  03, 1994;  7:30  p.m. 
to  9:00  p.m.,  August  04, 1994;  8:30  a.m.  to 
5:00  p.m.,  August  05,  1994;  8:30  a.m.  to  5:00 
p.m.,  August  06, 1994;  8:30  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Terry  Woodin,  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230, 
Telephone:  (703)  306-1667. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Collaborative  for  Excellence  in  Teacher 
Preparation  (CETP)  Program  Panel  .Meeting. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 


technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  maUws  are  exempt  under  5 
U.S.Q  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  July  7,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  C^icer. 
[FR  Doc.  94-16893  Filed  7-12-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  STN  56-629] 

Arizona  Public  Service  Company; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
51  issued  to  Arizona  Public  Service 
Company  (the  licensee)  for  operation  of 
the  Palo  Verde  Nuclear  Generating 
Station,  Unit  2  located  in  Maricopa 
Coimty,  Arizona. 

The  proposed  amendment  would 
modify  Technical  SpeciHcation  Figure 
3.2-1,  Reactor  Coolant  Cold  Leg 
Temperature  Vs.  Core  Power  Level. 
Specifically,  the  miuimiun  cold  leg 
temperature  for  core  power  levels 
between  90  percent  and  100  percent 
would  be  changed  to  552''F,  (which  is  a 
reduction  of  10°F  from  the  previous  TS 
requirement).  This  TS  change  permits 
reactor  operation  at  full  power  with  a 
lower  reactor  coolant  temperature  to 
minimize  potential  steam  generator  tube 
degradation. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Conunission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibihty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 


50.91(a),  the  Hcensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

This  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Peak  pressure  events  were 
reanalyzed  and  LOCA  events  were 
partially  reanalyzed,  and  these 
reanalyses  confinned  that  the  existing 
safety  analysis  for  cycle  5  for  PVNGS 
Unit  2  remains  valid  for  a  10*F 
reduction  in  RCS  temperature.  The  Unit 
2  LOCA  and  non-LOCA  reanalyses  were 
performed  to  account  for  additional 
steam  generator  tube  plugging  (1100 
total  plugged  tubes  with  no  restriction 
on  the  number  of  plugged  tubes  in  each 
steam  generator  for  LOCA  analysis,  and 
2000  total  plugged  tubes  with  a 
maximum  of  1000  plugged  tubes  in  each 
steam  generator  for  non-LOCA  analysis). 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
other  previously  evaluated. 

This  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  reanalyses  performed 
demonstrated  that  the  current  licensing 
basis  analyses  results  remain  valid  with 
a  lO'F  reduction  in  RCS  temperature, 
and  that  the  safety  system  settings 
remain  unchanged. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

This  amendment  request  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  There  is  no  reduction 
in  the  margin  of  safety  since  the  changes 
apply  only  to  the  reactor  coolant  cold 
leg  temperature,  the  safety  analyses 
have  been  reevaluated  (and  reperformed 
where  necessary)  using  the  new 
temperatiu^,  and  the  results  remain 
valid.  All  other  safety  limits  and  safety 
system  settings  remain  unchanged; 
therefore,  there  is  no  reduction  in  any 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Tne  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
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considered  in  makin  ;  any  final 
determination. 

Normally,  the  Com  mission  will  not 
issue  the  amendmeni  imtil  the 
expiration  of  the  30-<  ay  notice  period. 
However,  should  cirt  umstances  change 
diuing  the  notice  per  od  such  that 
failure  to  act  in  a  tim  jly  way  would 
result,  for  example,  i  i  derating  or 
shutdown  of  the  faci  ity,  the 
Commission  may  issi  le  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  i;  that  the 
amendment  involves  no  significant 
hazards  consideratioi  i.  The  final 
determination  will  cc  nsider  all  public 
and  State  comments  leceived.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Feden  1  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issi  lance.  The 
Commission  expects  hat  the  need  to 
take  this  action  will  c  ccur  very 
infretjuently. 

Wntten  comments  nay  be  submitted 
by  mail  to  the  Rules  I  eview  and 
Directives  Branch,  Di  /ision  of  Freedom 
of  Information  and  Pi  blications 
Services.  Office  of  At  ministration,  U.S. 
Nuclear  Regulatory  C  >mmission, 
Washington,  DC  2055  5,  and  should  cite 
the  publication  date  a  nd  page  number  of 
this  Federal  Register  aotice.  Written 
comments  may  also  b  3  delivered  to 
Room  6D22,  Two  Wh  te  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  r.m.  to  4:15  p.m. 
Federal  workdays.  Cc  jies  cf  written 
comments  received  n  ay  be  examined  at 
the  NRC  Public  Docuj  nent  Room,  the 
Gelman  Building.  212  9  L  Street,  NW., 
Washington,  DC  205.S  5. 

The  filing  of  reques  s  for  hearing  and 
petitions  for  leave  to  :  nfervene  is 
discussed  below. 

By  August  12. 1994  the  licensee  may 
file  a  request  for  a  hea  ring  with  respect 
to  issuance  of  the  ami  ndment  to  the 
subject  facility  operat  ng  license  and 
any  person  whose  inti  irest  may  be 
affected  by  this  proca  iding  and  who 
wishes  to  participate  i  s  a  party  in  the 
proceeding  must  file  i  written  request 
for  a  hearing  and  a  pe  ition  for  leave  to 
inter\ene.  Requests  fc  r  a  hearing  and  a 
petition  for  leave  to  ir  tervene  shall  be 
filed  in  accordance  w  th  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  P  oceedings"  in  10, 
CFR  Part  2.  Interested  persons  should 
consult  a  current  cop]  of  10  CFR  2.714 
which  is  available  at  t  le  Commission's 
Public  Document  Roo  n,  the  Gelman 
Building,  2120  L  Stref  t,  NW., 
Washington,  IX!  2055  i  and  at  the  local 
public  document  roor  r  located  at  the 
Phoenix  Public  Librar  ^,12  East 
McDowell  Road.  Pho€  nix,  Arizona 


85004.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:-(l)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  Uie  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 


amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any. 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  on  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-{800}  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Theodore  R.  Quay, 
Di,-ector,  Project  Directorate  IV-2: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Nancy  C.  Loftin,  Esq.,  Corporate 
Secretary  and  Counsel,  Arizona  Public 
Service  Company,  P.O.  Box  53999,  Mail 
Station  9068,  Phoenix,  Arizona  85072- 
3999,  attorney  for  the  licensee. 


Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  1. 1994,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Phoenix  Public  Library,  12  East 
McDov.'ell  Road,  Phoenix,  Arizona 
85004. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  1 334. 

For  the  Nuclear  Regulatory  Commission. 
LinhN.  Tran, 

Prvject  Manager,  Project  Directorate  IV-2. 
Division  of  Reactor  Projects  lU/fV,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  94-16942  Filed  7-12-94;  8:45  am) 
BILUNQ  CODE  7S9»-01-M 

[Docket  No.  50-219] 

GPU  Nuclear  Corporation;  Notice  of 
Considecation  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Comm.ission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPK- 
16  issued  to  GPU  Nuclear  Corporation 
(6PUN,  the  licensee)  for  operation  of  the 
'Oyster  Creek  Nuclear  Generating  Station 
■  located  in  Ocean  County,  New  Jersey. 

The  proposed  amendment  would 
delete  Technical  Specification  Section 
2.3.0  and  its  associated  bases.  The 
proposed  amendment  removes  the 
limiting  safety  system  setting  for  a  high 
recirculation  flow  reactor  s<;ram  based 
on  a  maximum  attainable  recirculation 
flow  analysis. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  12.  1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  detennination  by  the 
Commission,  the  presiding  officer  or  the 
■  presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
GFR2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  1,  1994,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building,  2120  L  Street, 
NVV.,  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Phoenix  Public  Library.  1 2  East 
McDov/ell  Road,  Phoenix,  Arizona 
85004. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  1334. 

For  the  Nuclear  Regulatory  Commission. 
Linh  N.  Tran,     - 

Prvject  Manager,  Project  Directorate  IV-2, 
Division  of  Reactor  Projects  lU/IV,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  94-16942  Filed  7-12-94:  8:45  am] 
BILUNG  CODE  7S9fr-01-M 

[Docket  No.  50-219] 

GPU  Nuclear  Corporation;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPK- 
1 6  issued  to  GPU  Nuclear  Corporation 
(6PUN,  the  licensee)  for  operation  of  the 
Oyster  Creek  Nuclear  Generating  Station 
located  in  Ocean  County,  New  Jersey. 

The  proposed  amendment  would 
delete  Technical  Specification  Section 
2.3.0  and  its  associated  bases.  The 
proposed  amendment  removes  the 
limiting  safety  system  setting  for  a  high 
recirculation  flow  reactor  sqram  based 
on  a  maximum  attainable  recirculation 
flow  analysis. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  12.  1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facrlity  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
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proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gehnan 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  Ocean 
County  Library,  Reference  Department, 
101  Washington  Street,  Toms  River. 
New  Jersey  08753.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the  ~ 
Atomic  Safety  and  Licensing  Board 
.  Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioners 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest!  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene.  • 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  tlie  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 


bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabhsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  Lhat  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  wathin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
rehef.  A  petitioner  who  fails  to  file  such 
a  sujjplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitation's  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  andcross-ejcamine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Waf  hington,  DC  20555,  Attention: 
Docketing  and  Sen-ices  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Dof u.iient  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington,  DC 
2C5' 5.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
da;,  s  (rf  the  notice  period,  it  is  requested 
th.4t  tl.e  petitioner  promptly  so  inform 
the  Coimnissicn  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Wastem  Union  operator  should  be 
giv^«'i  ratsgrara  Identification  Number 
Ni  J.13  arA  ihe  following  message 
adJr'jsbed  to  John  F.  Stolz:  petitioners 
nan.*!  and  telephone  number;  date 
petit;  3u  was  mailed;  plant  name;  and 
puLIicc'.ion  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petiticn  ihould  also  be  sent  to  the 
OlTice  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  to  Ernest  L. 
Blokr-,  Jr.,  Enquire.  Shaw,  Pittman,  Potts 
&  Tiowbridge,  2300  N  SU-eet.  NW.. 
Washington.  DC  20037  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  io  inter\'ene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
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Commission,  the  pre  siding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petiti^m  and/or  request 
should  be  granted  bajsed  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{^)  and  2.714(d). 

If  a  request  for  a  h(  faring  is  received, 
the  Ck)mmission*s  sti  iff  may  issue  the 
amendment  after  it  c  ompletes  its 
technical  review  and  prior  to  the 
completion  of  any  re  quired  hearing  if  it 
publishes  a  further  qotice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  cbnsideration  in 
accordance  with  10  I  :FR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  appli(ation  for 
amendment  dated  June  24, 1994,  which 
is  available  for  publi :  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  D:  20555,  and  at  the 
local  pubhc  dociupe  it  room  located  at 
the  Ocean  County  Li  irary.  Reference 
Department,  101  Wa  ihington  Street, 
Toms  River,  New  Jsr  sey  08753. 

Dated  at  Rockville.  \  aryland,  this  6th  day 
of  July  1994. 

For  the  Nuclear  Regu  latory  Commission. 
John  F.  Stolz, 

Director.  Project  Direct  irate  1-4,  Division  of 
Reactor  Projects — I/II.  ( )ffice  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  94-16943  File  d  7-12-94:  8:45  am] 

BILLING  CODE  75S0-01-M 


pocket  Nos.  5&-327  afid  50-328] 

Tennessee  Valley  Aiithority;  Sequoyah 
Nuclear  Plant  Units  1  and  2;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Faci^ty  Operating 
License 


The  United  States 
Commission  (the 
granted  the  request 
Valley  Authority  (thi 
withdraw  its 
application  for 
Facility  Operating 
and  DPR-79  for  the 
Plant,  Units  1  and  2 
Daisy,  Tennessee 

The  proposed  c 
modified  the  faciUty 
specifications 
steam  generator  tube 
that  was  designed 
the  reinforcing  effec 
generator  tubesheet 
surface  of  expanded 
tubes  referred  to  as 
Explosive  Tube 
region.  The  new 
reduce  the  need  for 
plugging  steam 


Nuclear  Regulatory 
Co:  nmission)  has 
qf  the  Tennessee 
Ucensee)  to 
November  18, 1992 
prop  »sed  amendments  to 
L  cense  Nos.  DPR-77 
I  iequoyah  Nuclear 
located  in  Soddy 


ha;  iges ' 


pertai:  ling 


Expin 


would  have 
technical 

to  alternate 
plugging  criteria 
toltake  into  account 
that  the  steam 
las  on  the  external 
steam  generator 
\  I'estinghouse 
sion  (WEXTEX) 
criteria  was  designed  to 
1  epairing  or 
gene  'ator  tubes  having 


indications  that  exceed  the  current 
technical  specification  depth-based 
plugging  limit. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  February  3, 
1993  (58  FR  7006).  However,  by  letter 
dated  Jime  28, 1994,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  18, 1992 
(which  was  supplemented  by  letter 
dated  January  8. 1993).  and  the 
Ucensee 's  letter  dated  Jime  28. 1994, 
which  withdrew  the  application  for 
license  amendment.  The  above 
dociunents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street.  NW.,' 
Washington,  DC,  and  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Dated  at  Rockville,  Maryland  this  5th  day 
of  July  1994. 

For  the  Nuclear  Regulatory  Commission. 
David  E.  LaBarge, 

Senior  Project  Manager,  Project  Directorate 
n-4.  Division  of  Reactor  Projects — I/II,  Office 
of  Nuclear  Reactor  [[egulation. 
[FR  Doc,  94-16944  Filed  7-12-94:  8:45  am) 
BILLMO  CODE  75«M)1-M 


(Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Notice  of  Denial  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  the  Washington 
Public  Power  Supply  System  (the 
licensee)  for  an  amendment  to  Facility 
Operating  License  No.  NPF-21  issued  to 
the  licensee  for  operation  of  the 
Washington  Nuclear  Project  No.  2, 
located  in  Benton  Coimty,  Washington. 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
operating  license  to  permanently  utilize 
the  present  reactor  water  cleanup 
system  design  without  postulation  of  a 
high-energy  line  break  at  the  terminal 
end  of  valve  RWCU-FCV-33. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  a  letter  dated  July  7, 1994. 

By  August  12, 1994,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 


proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Dociunent  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC 
20555  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  M.H.  PhiUps,  Jr..  Esq.,  Winston 
and  Stravra,  1400  L  Street,  NW., 
Washington,  DC  20005-3502,  attorney 
for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  December  3, 1993, 
and  (2)  the  Commission's  letter  to  the 
licensee  dated  July  7, 1994. 

These  dociunents  are  available  for 
pubhc  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman  • 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the 
Richland  Public  Library,  955  Northgate 
Street,  Richland,  Washington  99352.  A 
copy  of  item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Document  Control 
Desk. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  W.  Clifford. 

Acting  Project  Director,  Project  Directorate 
IV-2,  Division  of  Reactor  Projects — IlI/IV, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  94-16945  Filed  7-12-94;  8:45  ami 

BILUNG  CODE  7SM>-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Updated  Statistical  Definitions  of 
Metropolitan  Areas  (MAs) 

AGENCY:  Statistical  Pohcy»Office,  Office 

of  Information  and  Regulatory  Affairs, 

Office  of  Management  and  Budget 

(OMB). 

ACTION:  Updated  statistical  definitions 

of  Metropolitan  Areas  as  of  July  1,  1994. 

SUMMARY:  Under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504)  and  31  U.S.C.  1104(d)  and 
E.O.  No.  10253"(June  11, 1951),_the 
Office  of  Management  and  Budget 
(OMB)  defines  Metropolitan  Areas 
(MAs)  for  statistical  purposes  in 
accordance  with  a  set  of  standards 


published  in  the  Federal  Register  (55  li 

FR  12154-12160.  March  30. 1990).  tl 

On  July  1,  1994,  OMB  updated  the  S 

MA  definitions  in  OMB  Bulletin  No.  aj 

94-01.  One  new  metropolitan  statistical  n 

area  (MSA)  was  defined  based  on  the  tl 

standards  and  the  1992  official  P 

population  estimates.  Hattiesburg,  n 

Mississippi  MSA  (FTPS  Code  3285)  was  P 

defined  as  of  July  1 ,  1994,  comprising  n 

Forrest  County  and  Lamar  County.  m 

The  complete  announcement  p 

presenting  all  MA  definitions  can  be  n 

obtained  through  the  National  Technical  p 

Information  Service  (NTIS)  by  calling  n 
(703)  487-4650  and  ordering  Accession 
Number  PB94-1 65-628. 

For  further  information  on  the  n 
statistical  uses  of  MA  definitions  please 

call  Marie  E.  Gonzalez  (202)  395-7313.  C 

For  information  concerning  the  use  of  ai 

MA  definitions  in  a  particular  Federal  tl 
agency  program,  please  contact  the 

sponsoring  agency  directly.  ~. 

Leon  E.  Panetta,  ^ 

-Ol 

Director. 

IFR  Doc.  94-16972  Filed  7-12-94;  8:45  am)        ^ 

BILUNG  CODE  311»-01-M  Jl 

======^     Jl 

POSTAL  RATE  COMMISSION  Ji 

Notice  and  Order  Accepting  Appeal 

and  Establishing  Procedural  Schedule     a 

Under  39  U.S.C.  404(b)(5) 

Before  Conunissioners:  Edward  J.  Gleiman,       . 
Chairman;  W.  H.  "Trey"  LeBlanc  lU,  Vice-  ^ 

Chairman;  George  W.  Haley;  N.  Edward 
Quick,  Jr. ;  Wayne  A.  Schley. 

Ib  the  Matter  of:  Strang,  Nebraska  68444  Si 

(Ruth  E.  Hobbs,  Petitioner),  Docket  No.  A94- 
13. 

Issued  July  7, 1994.  S 

Docket  Nimiber:  A94-13 

Name  of  Affected  Post  Office:  Strang, 

Nebraska  68444 
Name(s)  of  PeUtioner(s):  Ruth  E.  Uobbs 
Type  of  Determination:  Consolidation 
Date  of  Filing  of  Appeal  Papers:  July  1 ,       ^ 

1994 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  services  (39  U.S.C.       jp 
404(b)(2)(C)).  B, 

2.  Effect  on  the  community  (39  U.S.C.     _ 
404(b)(2)(A)). 

After  the  Postal  Service  files  the  SI 

administrative  record  and  the  Q 
Commission  reviews  it,  the  Commission 

may  find  that  there  are  more  legal  issues  ^ 
than  those  set  forth  above.  Or,  the 

Commission  may  find  that  the  Postal  gi 

Service's  determination  disposes  of  one  qj 

or  more  of  those  issues.  ^ 

The  Postal  Reorganization  Act  |p 
requires  that  the  Commission  issue  its 

decision  within  120  days  from  the  date  Ju 
this  appeal  was  filed  (39  U.S.C  404 

(b)(5)).  In  the  interest  of  expedition,  in  S« 
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published  in  the  Federal  Register  (55 
FR  12154-12160.  March  30. 1990). 

On  July  1,  1994,  OMB  updated  the 
MA  definitions  in  OMB  Bulletin  No. 
94-01.  One  new  metropolitan  statistical 
area  (MSA)  was  defined  based  on  the 
standards  and  the  1992  official 
population  estimates.  Hattiesburg, 
Mississippi  MSA  (FIPS  Code  3285)  was 
defined  as  of  July  1, 1994,  comprising 
Forrest  County  and  Lamar  County. 

The  complete  announcement 
presenting  all  MA  definitions  can  be 
obtained  through  the  National  Technical 
Information  Service  (NTIS)  by  calling 
(703)  487-4650  and  ordering  Accession 
Number  PB94-165-628. 

For  further  information  on  the 
statistical  uses  of  MA  definitions  please 
call  Marie  E.  Gonzalez  (202)  395-7313. 
For  information  concerning  the  use  of 
MA  definitions  in  a  particular  Federal 
agency  program,  please  contact  the 
sponsoring  agency  directly. 
Leon  E.  Panetta, 
Director. 
(FR  Doc.  94-16972  Filed  7-12-94;  8:45  am) 

BILUNG  CODE  311»-01-M 


POSTAL  RATE  COMMISSION 

Notice  and  Order  Accepting  Appeal 
and  Establishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

Before  Commissioners:  Edward ).  Gieiman, 
Chairman;  W.  H.  "Trey"  LeBlanc  II),  Vice- 
Chairman;  George  W.  Haley;  N.  Edward 
Quick,  Jr. ;  Wayne  A.  Schley. 

In  the  Matter  of:  Strang,  Nebraska  68444 
(Ruth  E.  Hobbs,  Petitioner),  Docket  No.  A94- 
13. 

Issued  July  7, 1994. 

Docket  Nimiber:  A94-13 

Name  of  Affected  Post  Office:  Strang, 

Nebraska  68444 
Name{s)  of  Petilioner(s):  Ruth  E.  Uobbs 
Type  of  Determination:  Consolidation 
Date  of  Filing  of  Appeal  Papers:  July  1, 

1994 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

2.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)). 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C  404 
(b)(5)).  In  the  interest  of  expedition,  in 


light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
argimients  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for    ^ 
more  information. 

The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  July  18. 1994. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Qiarles  L.  Clapp, 

Secretary. 

Appendix 

July  1, 1994 — Filing  of  Appeal  letter 

July  7  .  1994— Commission  Notice  and 
Order  of  Filing  of  Appeal 

July  26. 1994 — Last  day  of  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)l 

August  5, 1994 — ^Petitioner's  Participant 
Statement  or  Initial  Brief  (see  39  CFR 
3001.115(a)  and  (b)] 

August  25, 1994 — Postal  Service's 
Answering  Brief  [see  39  CFR 
3001.115(c)] 

September  9, 1994 — ^Petitioner's  Reply  • 
Brief  should  Petitioner  choose  to  file 
one  [see  39  CFR  3001.115(d)J 

September  16, 1994— Deadhne  for 
motions  by  any  party  requesting  oral 
argument.  The  Commission  will 
schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  [see  39  CFR  3001.116] 

October  28, 1994 — Expiration  of  the 
Commission's  120-day  decisional 
schedule  [see  39  U.S.C.  404(b)(5)] 

(PR  Doc.  94-16894  Filed  7-12-94;  8:45  am) 
BaOJNQCOOE  mo-FW-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34323;  File  No.  SR-CBOE- 
94-15] 

Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Solicited  Transactions 

July  6, 1994. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 


("Act").'  notice  is  hereby  given  that  on 
May  3, 1994,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  U,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organizatioii's 
Statement  of  the  Terms  of  Substaoce  al 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  a 
new  Rule  6.9  tiiat  would  regulate  the 
execution  of  "soUdted  orders,"  as  that 
term  is  defined  in  the  rule;  would  set 
forth  specific  priority  principles 
appUcable  to  such  orders;  and  would 
restrict  trading  by  members  and 
associated  persons  possessing 
knowledge  of  imminent  imdisclosed 
solicited  transactions. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  CBOE  and 
at  the  Commission. 

II.  Self-Regulatory  Organizalioo'a 
Statement  of  the  Purpose  Of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  has    . 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Reguhtory  Organization's 
Statement  of  the  Purpose  Of,  and 
Statutory  Basis  For,  the  Proposed  RuJe 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  regulate  the  execution  of 
"solicited"  transactions  in  options,  i.e.. 
options  transactions  having  terms  that 
are  pre-negotiated  prior  to  the  time  the 
orders  comprising  the  transaction  are 
exposed  to  the  trading  crowd  on  the 
CBOE  floor.  The  proposed  rule  change 
also  restricts  trading  in  any  class  of  en 
option,  as  well  as  trading  in  the 
underlying  security  or  any  "related 
instrument,"  by  CBOE  members  and 
their  associated  persons  who  have 
knowledge  of  an  imminent  soficited 
transaction  in  options  of  that  class.  This 


'15U.S.G.  78s(b)(l). 
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prohibition  applies  until  all  terms  are 
disclosed  to  the  trad^g  crowd  or  until 
execution  of  the  solicited  transaction 
cannot  reasonably  be  considered 
imminent  given  the  passage  of  time 
since  the  transaction]  was  agreed  upon. 

The  Exchange  believes  that  it  is 
appropriate  to  permil  solicitation 
between  potential  buyers  and  potential 
sellers  of  options  in  f  dvance  of  the  time 
they  send  actual  ordirs  to  the  trading 
crowd  on  the  Exchange.  The  Exchange 
states  that  complex  dptions  orders,  such 
as  spreads,  straddles^d  combination 
orders,  as  well  as  stock-option  orders, 
often  require  the  "adk^ance  shopping" 
that  is  characteristic  bf  a  solicited 
transaction.  The  Exchange  believes  that 
such  interactions  betWeen  buyers  and 
sellers  and  the  resulting  solicited 
transactions  can  enh  uice  liquidity  and 
depth  at  the  CBOE  b; '  bringing  orders  to 
the  floor  that  might  c  therwise  be 
difficult  to  effect. 

Nevertheless,  if  thi  i  orders  that 
comprise  a  solicited  transaction  are  not 
suitably  exposed  to  the  order  interaction 
process  on  the  CBOE  floor,  the 
execution  of  such  orders  would  not  be 
consistent  with  CBO^  rules  designed  to 
promote  order  interabtion  in  an  open- 
outcry  auction.  For  ejcample.  Rule  6.43 
requires  bids  and  offifers  to  be  made  at 
the  post  by  public  outcry,  and  Rule  6.74 
imposes  specific  order  exposure 
requirements  on  floot  brokers  seeking  to 
cross  buy  orders  witl^  sell  orders. 
Solicited  transaction^  by  definition 
entail  negotiation,  ai^  if  the  orders  that 
comprise  a  solicited  transaction  are  not 
adequately  exposed  Ip  the  floor  auction, 
the  crowd  cannot  haye  sufScient  time  to 
digest  and  react  to  thbee  orders'  terms. 
The  pre-negotiation  kiherent  in  the 
solicitation  process  thus  can  enable  the 
parties  to  a  soficited  transaction  to 
preempt  the  crowd  ti^  an  execution  at 
the  pre-negotiated  pi 

Proposed  Rule  6.9 
preserve  the  right  to 
advance  of  submittii 
to  the  crowd,  while 
assuring  that  original 
subject  of  a  solicitation  are  exposed  to 
the  auction  market  iif  a  meaningful  way. 
For  instance,  the  probosed  rule  change 
would  require  a  meiqber  representing  an 
original  order  that  is  the  subject  of  a 
solicitation  to  disclose  the  terms  of  the 
original  order  to  the  jatrwd  before  the 
original  order  can  belexecuted.  CBOE 
believes  that  such  difclosure  would 
eliminate  the  unfairntess  that  can  be 
associated  with  pre-negotiated 
transactions  and  would  iiubject  the  ^ 
order  that  is  the  subject  of  the 
solicitation  to  full  auction  interaction 
with  other  orders  in  i  he  crowd. 


Ice. 

IS  intended  to 
jficit  orders  in 
;  a  proposed  trade 
the  same  time 

I  orders  that  are  the 


To  promote  disclosure  at  the 
inception  of  a  solicitation  period,  rather 
than  later,  and  to  encourage  solicited 
persons  to  bid  or  offer  at  prices  that 
improve  the  current  market,  CBOE's 
rule  change  would  establish  a  series  of 
priority  principles  for  solicited 
transactions.  Priority  would  be  accorded 
depending  on  whether  the  original  order 
is  disclosed  throughout  the  solicitation 
period;  whether  the  solicited  order 
improves  the  best  bid  or  offer  in  the 
crowd;  and  whether  the  solicited  order 
matches  the  original  order's  limit.  Thus, 
when  the  original  order  is  disclosed  in 
advance  of  the  solicitation  and  the 
solicited  order  both  matches  the 
disclosed  original  order's  limit  and 
improves  the  market,  the  soUcited  order 
will  have  priority  over  other  orders  in 
the  crowd  and  may  trade  with  the 
original  order  at  the  improved  bid  or 
offered  price,  subject  to  the  customer 
limit  order  book  priorities  set  forth  in 
Rule  6.45.  When  a  solicited  order  does 
not  match  the  original  order's  limit  and 
does  not  improve  the  market,  however, 
it  will  not  have  priority  over  other  bids 
and  offers  represented  in  the  crowd 
even  if  the  original  order  was  disclosed 
to  the  crowd  for  the  full  solicitation 
period.  A  responsive  sohcited  order  will 
not  have  priority  to  trade  with  the 
original  order  even  if  the  solicited  order 
improves  the  market;  instead,  in  that 
instance,  others  in  the  crowd  may  trade 
ahead  of  the  solicited  person  at  the 
improved  price. 

In  addition  to  requiring  disclosure  of 
original  orders  and  clarifying  the  ^ 
priority  principles  applicable  to 
sohcited  transactions,  proposed  Rule 
6.9(e)  would  make  it  prohibited 
conduct,  inconsistent  with  just  and 
equitable  principles  of  trade,  for  any 
member  or  associated  perscm  who  has 
knowledge  of  all  the  material  terms  of 
an  original  order  and  a  solicited  order 
that  matches  the  original  order's  price, 
to  enter  an  order  to  buy  or  sell  an  option 
of  the  same  class  as  any  option  that  is 
the  subject  of  the  solicitation  prior  to 
the  time  the  original  order's  terms  are 
disclosed  to  the  crowd  or  the  execution 
of  the  solicited  transaction  can  no 
longer  reasonably  be  considered 
imminent.  This  prohibition  would 
extend  to  orders  to  buy  or  sell  the       * 
underlying  security  or  any  "related 
instnunent,"  as  that  term  is  defined  in 
the  Rule.  The  CBOE  beUeves  that  these 
prophylactic  requirements  are  necessary 
to  prevent  members  and  associated 
persons  from  using  undisclosed 
information  about  imminent  solicited 
option  transactions  to  trade  the  relevant 
option  or  any  closely-related  instnmient 


in  advance  of  persons  represented  in  the 
relevant  options  crowd. 

The  CBOE  believes  that  proposed 
Rule  6.9  will  improve  the  CBOE  auction 
by  clarifying  the  requirements 
applicable  to  solicited  transactions  and 
by  enabling  the  Exchange  to  initiate 
enforcement  proceedings  in  appropriate 
cases  under  specific  rules.  The 
Exciiange  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general  and  section 
6(b)(5)  in  particular  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trades  and  to  protect  investors  and 
the  public  interest. 

(Bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Efifectiveness  of  the 

Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  Change 
should  be  disapproved. 

rV.  Solicitation  of  Conmients 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the        -      ^ 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  .from  the 
public  in  accordanoe  with  the 


provisions  of  5  U.S.C.  552,  will  be  I 

available  for  inspection  and  copying  in  S 

the  Coimnission's  Public  Reference  S 

Section.  450  Fifth  Street,  NW.,  C 
Washington,  DC.  Copies  of  such  filing 

will  also  be  available  for  inspection  and  jy 

copying  at  the  principal  office  of  the  j] 

above-mentioned  self-regulatory  p 

organization.  All  submissions  should  c 

refer  to  File  No.  SR-CBOE-94-15  and  r 

should  be  submitted  by  August  3, 1994.  n 

For  the  Commission,  by  the  Division  of  " 

Market  Regulation,  pursuant  to  delegated  ^ 

authority. 2  3 

Margaret  H.  McFarland.  ^ 

Deputy  Secretary.  (■ 

[PR  Doc.  94-16951  Filed  7-12-94;  8:45  am]  ^ 
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BILLING  CODE  SOIO-OI-M 


[Release  No.  34-34326;  File  No.  SR-MCC- 
94-08] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  to  Waive 
Certain  Fees 

July  7, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
June  30, 1994,  the  Midwest  Clearing 
Corporation  ("MCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MCC-94-08)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  MCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Ot^ahization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  continue  to  waive  through 
September  30, 1994,  (1)  Trade  recording 
fees  for  trades  in  Chicago  Stock 
Exchange's  Chicago  Basket  ("CXM") 
and  (2)  secondary  accoimt  maintenance 
fees  for  market-maker  accounts  opened 
for  trading  in  the  CXM.2 


2 17  CFR  20O.3O-3(a)(12)  (1993). 

>  19  U.S.C  78s(b)(l)  (1988). 

2  Securities  Exchange  Act  Release  Nos.  33156 
(November  A.  1993).  58  FR  60076  (File  No.  SR- 
MCX>-93-06)  (waiver  of  fees  through  December  31, 
1993);  33601  (February  8. 1994).  59  FR  7275  (File 
No.  SR-MCX>93-10]  (waiver  of  fees  through  March 
31.  1994):  and  33828  (March  28.  1994],  59  FR  15956 
IFile  Na  SR-MCC-94-051  (waiver  of  fees  through  -' 
June  30, 1994). 


Federal  Register  /  Vol.  59,  No.  133  /  Wednesday.  July  13,  1994  /  Notices 


35773 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-CBOE-94-15  and 
should  be  submitted  by  August  3, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-16951  Filed  7-12-94;  8:45  amj 

BILUNG  CODE  8010-01-M 


[Release  No.  34-34326;  File  No.  SR-MCC- 
94-08] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  to  Waive 
Certain  Fees 

July  7, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  30, 1994,  the  Midwest  Clearing 
Corporation  ("MCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MCC-94-08)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  MCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oi^ahization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  continue  to  waive  through 
September  30, 1994,  (1)  Trade  recording 
fees  for  trades  in  Chicago  Stock 
Exchange's  Chicago  Basket  ("CXM") 
and  (2)  secondary  account  maintenance 
fees  for  market-maker  accounts  opened 
for  trading  in  the  CXM.2 


2  17  CFR  20O.3O-3(a)(12)  (1993). 

'  13  U.S.C  78s(b)(l)  (1988). 

2  Securities  Exchange  Act  Release  Nos.  33156 
(November  A.  1993),  58  FR  60076  (File  No.  SR- 
MCC-93-061  (waiver  of  fees  through  December  31, 
1993);  33601  (February  8, 1994),  59  FR  7275  (File 
No.  SR-MCC-93-lOl  (waiver  of  fees  through  March 
31.  1994);  and  33828  (March  28. 1994),  59  FR  15956 
IFile  No.  $R-MCX>-94-05)  (waiver  of  fees  through  -' 
June  30, 1994). 


II.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

MCC  proposes  to  amend  a  portion  of 
its  Services  and  Schedule  of  Charges  by 
waiving  certain  fees  associated  with 
trades  in  the  CXM  through  September 
30, 1994.  Proposed  additions  are 
italicized  and  proposed  deletions  are 
bracketed: 

Account  Maintenance 


Charge/month 

Participant  Account  Mainte- 

nance Fee: 

(Local  and  Out  of  Town 

Accounts) 

$170.00 

(Specialist,   Trading   and 

Market      Maker      Ac- 

counts)   

160.00 

Secondary   Account   (Spe- 

% 

cialist,  Trading  and  .Mar- 

ket Maker  Accounts)  ....... 

125.00 

MCC  Only  Settlement  Fee  . 

200.00 

SecorxJary  Account  Maintenance  Fees  for 
market  maker  accounts  opened  for  trading  in 
the  Chcago  Basket  ("CXM")  shall  be  waived 
through  [June  30,  1994]  September  30,  1994. 

Trade  Recording 

In  addition,  a  discoimt  of  $0.15  per 
trade  side  recorded  will  be  apphed  to 
the  trade  recording  fees  for  trades  of 
1 ,000  shares  and  larger  when  a 
participant  exceeds  10,000  recorded 
trade  sides  eac:h  month  (excluding 
inbound  RIO  trades). 

All  trade  recording  fees  shall  be 
waived  for  trades  in  the  Chicago  Basket 
("CXM")  throu^  (June  30, 1994) 
September  30, 1994. 

The  proposed  rule  change  is 
consistent  v«th  Section  17A  of  the  Act  ^ 
in  that  it  provides  for  the  equitable 
allocation  of  a  reasonable  fee  among 
MCC's  clearing  members  as  required  by 
Section  17A(b)(3)(D)  of  the  Act.'* 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  fifing  pursuant  to  Section 
19(b)(3)(A)(ii)5  of  the  Act  and  pursuant 
to  Rule  I9b-4(e)(2)«  promulgated 
thereunder  because  the  proposed  rule 
change  establishes  or  changes  a  due,  fee, 
or  other  charge  imposed  by  MCC.  At  any 
time  within  sixty  days  of  the  filing  of 
this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwrise  in  fiutherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argtunents  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  thr 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
pubfic  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  MCC.  All  submissions  should 
refer  to  File  No.  SR-MCC-94-08  and 
should  be  submitted  by  August  3  1994 


M5  U.S.C.  78q-l. 

♦15  U.S.C78q-l  (b)(3)(D). 


'  15  U.S.C  78s(b)(3)(A)(ii). 
•17  CFR  240.19b-4(e)(2)  (1993). 
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authority.^ 

Margaret  H.  McFarlao^. 
Depu  ty  S^retary. 

(FR  Doc.  94-16952  pj^d  7-12-94;  8:45  am) 
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Self-Regulatory  Org  anizations; 
Midwest  Secufitiesjrust  Company: 
Order  Approving  a  Proposed  Rule 
Change  Relating  to  Limited  Purpose 
Participants 


luly  6. 1994. 
I.  Introduction 


withi 
Comn  ission 
pui  suant 


On  February  3, 
Securities  Trust 
filed  a  proposed  rule 
SR-MSTC-94-04) 
and  Exchange 
("Commission") 
19(b)  of  the  Securiti 
1934  ("Act").i  Noti 
was  published  in  th< 
on  April  1.1994,  to 
from  interested 
were  received.  As 
order  approves  the 


19*4.  the  Midwest 
Conjpany  ("MSTC") 
change  (File  No. 
the  Securities 


«s 


1C3 


!Ol 


pers(  ins 


II.  Description  of  thi  Proposal 

The  purpose  of  th(  proposed  rule 
change  is  to  create  a 
Participant  Program 


1993,  the  Commodit  r  Futures  Trading 
Commission  ("CFTC  ")  issued  an  order 
approving  the  Chica  ;o  Mercantile 


Exchange's  ("CME"] 


to  Section 
Exchange  Act  of 
of  the  proposal 
Federal  Register 
licit  comments 
2  No  comments 
below,  this 
{iroposal. 


di  Kussed 


Limited  Purpose 
On  October  8, 


proposal  to  revise 


the  program  whereb  '  ihe  CME  accepts 
stock  as  clearing  ho\  se  performance 
bond  margin.  Under  the  revised 
program,  all  stock  pledged  as 
performance  bond  n  argin  is  maintained 
at  MSTC. 3  In  order  t )  carry  out  the 
revised  program,  the  CME  became  a 
pledgee  participant ;  1  MSTC*  Clearing 
members  of  the  CMI  that  are  also 
participants  at  MST  I  have  been  able  to 
take  advantage  of  th  s  program  by 
utilizing  MSTC'sexi  sting  Automated 
Pledge  Loan  Prograr  i.  Because  futures 


M7CFR200.3O-3(a)(l 

'  15  VS.C.  78s(b)  (1968! 

2  Securities  Exchange 
(March  25. 1994).  59  FK 
proposed  rule  change). 

'  Previously,  CME  clerr^ 
to  lue  equity  sacuritias  to 
bond  margin  raquiremenu 
securities  wiib  the  CM£  s 
other  qualified  depositorii 

*  Pledgee  participants 
participants  who  inaintaic 
v,:Hi  MSTC  to  reflect  suck 
,:  pledgee  or  holder  of 
•  .p  rir  more  depository  ac 


2    (1993). 


A;  t  Release  No.  33820 
l$4fi9  (autice  of  filing  of 

ng  members  who  wislied 
latisfy  their  performance 
deposited  those 
lettlement  banks  or  with 
selected  by  the  CME. 
uider  MSTC  rules  are 
accounts  established 
participsnU'  interest  as 
sect rities  transferred  from 
.ounts. 


commission  merchants  ("FCMs")  who 
are  not  registered  as  broker-dealers 
("BDs")  do  not  meet  MSTCs  existing 
qualifications  to  be  MSTC  participants, 
they  have  been  unable  to  participate  in 
the  current  CME  program.  MSTC  is 
establishing  the  Limited  Purpose 
Participant  Program  to  accommodate 
those  CME  clearing  members  registered 
soldy  as  FCMs. 

Limited  purpose  participants  will  be 
limited  to  FCMs  that  are  clearing 
members  of  a  futures  exchange.  The 
activities  at  MSTC  for  which  a  limited 
purpose  participant  will  be  eligible  will 
be  limited  to  making  or  receiving  free 
depository  dehvery  instructions 
("DDIs")  of  securities,  maintaining 
segregated  positions  for  the  purpose  of 
effecting  free  pledges  of  securities  to  a 
specified  pledgee  participant  (i.e.,  the 
futures  exchange  of  which  they  are  a 
clearing  member),  receiving  a  retiun  of 
the  securities  from  that  pledgee 
participant,  and  receiving  credits  from 
MSTC  for  any  cash  dividends  received 
on  those  securities.  Limited  purpose 
participants  will  not  be  able  to  make 
physical  deposits  or  physical 
withdrawals  of  securities.  Limited 
purpose  participants  will  not  be  eUgible 
for  any  other  service  offered  by  MSTC. 

In  order  to  deposit  securities  in  the 
limited  piu-pose  program,  custodial 
banks  or  broker-dealers,  acting  on  behalf 
of  limited  purpose  participants,  will 
transfer  book-entry  positions  to  the 
participants'  limited  purpose  accounts 
at  MSTC.  Movements  of  positions  from 
limited  purpose  accounts  into  the 
CME's  pledge  accounts  will  only  occur 
by  order  of  the  Umited  purpose 
participants,  and  only  the  CME  may 
release  positions  from  its  pledge 
accounts  to  the  limited  purpose 
accounts.  If  limited  purpose  participants 
no  longer  wish  to  pledge  securities  held 
in  the  limited  purpose  accounts,  such 
participants  will  instruct  MSTC  to  move 
the  positions  out  of  their  limited 
purpose  accounts  to  their  designated 
bank  or  broker-dealer  account  at  MSTC 
for  further  disposition. 

In  creating  me  CME  clearing  member 
stock  pledge  program,^  CME  and  MSTC 


>  The  CFTC  approved  CME  stoclc  pledge  program 
will  only  permit  clearing  members.to  deposit  equity 
securities  as  performance  bond  margin  to  meet  a 
reserve  requirement,  an  amount  assessed  in  excess 
of  the  ordinary  prudential  core  margin  requirement. 
The  core  requiremeot  is  intended  to  cover  at  least 
95%  of  all  anticipated  one-day  price  moves  in  the 
applicable  contract.  Reserve  requirements  likely 
will  be  set  at  levels  that  reflect  those  nonecouomic 
factors  that  the  CME  may  determine  are  necessary. 
If  Oie  loss  associated  with  a  clearing  member 
default  was  expected  to  exceed  the  proceeds  that 
the  CME  would  receive  horn  the  liquidation  of  core 
performance  bond  assets,  reserve  performance  bond 
assets  would  be  liquidated  and  applied  against  any 
such  excess  losses. 


entered  into  an  agreement  clarifying    ' 
certain  points  not  covered  in  either 
MSTCs  Automated  Pledge  Loan 
Program  Agreement  or  in  MSTCs 
Rules.*  In  general,  MSTC  acknowledges 
the  following. 

(1)  MSTC  will  comply  with  any 
instructions  received  from  CME  related 
to  the  pledged  securities, 
notwithstanding  any  conflicting 
instructions  received  from  any  clearing 
member  or  in  any  pending  proceeding 
under  the  BaiJtruptcy  Code  except  to 
the  extent  that  there  is  an  effective  . 
v/ritten  order  issued  by  a  court  of 
competent  jurisdiction. 

(2)  MSTC  will  not  permit  a  limited 
purpose  participant  to  pledge  to  a  CME 
pledge  accoimt  (a)  Any  security  not  on 
the  list  of  eligible  securities  that  CME 
will  provide  to  MSTC;  (b)  any  security 
whose  closing  price  on  the  day 
preceding  the  day  of  the  attempted 
pledge  was  not  at  least  $10.00;  (c)  any 
security  with  respect  to  which  MSTC 
has  actual  knowledge  of  an  existing 
encumbrance  at  the  time  of  the 
attempted  pledge;  or  (d)  any  security 
against  which  MSTC  may  assert  a  lien. 

(3)  MSTC  has  been  advised  by  the 
CME  that  customer  securities  in  the  ■ 
CME  pledge  account  are  required  to  be  • 
segregated  in  accordance  with  the 
provisions  of  the  Commodity  Exchange 
Act  and  that  prior  to  the  first  pledge  of 
customer  securities.  MSTC  will  execute 
an  agreement  that  the  funds  and 
securities  in  the  segregated  customer 
pledge  account  will  not  be  subject  to 
any  lien  or  offset  or  Uability  owing  to 
MSTC  by  the  CME  or  any  other  person 
and  that  such  funds  shall  not  be  applied 
by  MSTC  to  any  such  indebtedness  or 
liability.      " 

(4)  MSTC  acknowledges  the 
provisions  dealing  with  MSTCs  rights 
and  obligations  set  forth  in  CFTC's  order 
approving  the  CME's  stock  pledge 
program. 

To  accommodate  the  proposed  rule 
change,  MSTC  added  to  Article  I 
("Definitions  and  GeneraKProvisions") 
of  its  rules  definitions  of  Limited 
Purpose  Participants  and  Limited 
Purpose  Account,  added  to  Article  II 
("Settlement  Services")  Rule  7  which 
describes  the  Limited  Purpose 
Participant  Program,  and  added  to 
Article  V  ("Participants")  Rule  1 
("Qualifications  of  Applicants  to 
Become  a  Participant")  paragraph  (i) 
which  sets  forth  the  qualifications  of  a 
limited  purpose  participant. 


•  Letter  agreement  between  the  CME  and  MSTC 
(October  5.  1993). 


Federal  Register  / 


in.  Discusskm 

The  Commission  believes  the 
proposal  is  consistent  with  the  purposes 
and  requirements  of  Section  1 7 A  of  the 
Act.^  In  particular,  the  Commission 
believes  the  proposal  meets  the 
requirement  of  Sections  17A(b)(3)  (A) 
and  (F)  that  a  clearing  agency  be 
organized  and  have  the  capacity  to 
safeguard  securities  and  hinds  in  its 
custody  or  control  or  for  which  it  is 
responsible." 

In  approving  MSTCs  rule  change 
creating  a  limited  purpose  participant, 
the  Commission  recognizes  the  desire  of 
market  participants,  even  in  the  CFTC 
regulated  futures  market,  to  meet  their 
margin  requirements  with  assets  other 
than  cash  or  government  securities.  The 
MSTC  proposal  extends  the  use  of 
equity  securities  as  margin  to  FCM's 
that  are  also  cleariiig  members  of  a 
board  of  trade.'  MSTC  has  structured 
the  proposal  to  limit  the  services 
,^     available  to  limited  purpose  participants 
so  that  only  those  services  necessary  to 
pledge  securities  to  CME'?  pledge 
account  may  be  accessed.  In  addition, 
the  CME  has  agreed  to  indemnify  MSTC 
for  and.from  all  claims,  losses, 
liabilities,  and  expenses  arising  from 
any  actions  MSTC  takes  or  does  not  takfe 
in  accordance  with  the  instructions 
received  from  CME.'o 

The  Commission  believes  that  the 
structure  of  the  program  and  the 
safeguards  that  MSTC  has  built  into  the 
program  should  reduce  the  risk  to 
MSTC  in  holding  securities  pledged  to 
CME.  In  light  of  the  fact  that  the  CME      ' 
clearing  house,  not  MSTC,  bears  the  risk 
of  loss  on  the  futures  positions  creating 
the  performance  bond  requirements,  the  , 
Commission  believes  the  proposed  rule 
change  satisfies  MSTCs  obligation  to 
safeguard  securities  and  funds  in  its 
custody  or  control  or  for  which  it  is 
responsible. 

IV.  ConclusioB 

For  the  reasons  stated  above,  the 
Commission  finds  that  MSTCs  p'roposal 
is  consistent  with  Section  17  A  of  the 
Act.i' 


'  15  U.S.C  78q-l  (1988). 

"  15  U.S.C  78q-l(b)(3)  (A)  and  (F)  (1988). 

''CME  Rule  901  sets  forth  the  requirements  and      -., 
obligations  for  dearing  member  status  at  the  CME. 
A  clearing  membef  must  demonstrate  rinanciaj 
capitalixation  commensurate  with  the  CME's 
requirements,  and  a  clearing  memt)er  must  continue  ,• 
to  maintain  such  flnancial  requirements  or  suffer        ■~ 
suspension  and  revocation  of  its  cleariog  house 
membership.  If  the  CME  were  to  revoke  the  clearing 
membership  of  a  FCM,  that  FCM  will  not  be  eligible 
for  MSTCs  limited  purpose  program. 

■"Point  1  of  letter  agreement  between  CME  and  t 

MSTC  (October  5. 1993).  , 

"  15LI.S.C7»q-l(1988).  .  1 
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III.  Discussion 


The  Commission  believes  the 
proposal  is  consistent  with  the  purposes 
and  requirements  of  Section  1 7h  of  the 
Act.^  In  particular,  the  Commission 
believes  the  proposal  meets  the 
requirement  of  Sections  17A(b){3)  (A) 
and  (F)  that  a  clearing  agency  be 
organized  and  have  the  capacity  to 
safeguard  securities  and  funds  in  its 
custody  or  control  or  for  which  it  is 
responsible." 

In  approving  MSTC's  rule  change 
creating  a  limited  purpose  participant, 
the  Commission  recognizes  the  desire  of 
market  participants,  even  in  the  CFTC 
regulated  futuies  market,  to  meet  their 
margin  requirements  with  assets  other 
than  cash  or  government  securities.  The 
MSTC  proposal  extends  the  use  of 
equity  securities  as  margin  to  FCM's 
that  are  also  clearing  members  of  a 
board  of  trade.^  MSTC  has  structured 
the  proposal  to  limit  the  services 
^^     available  to  limited  purpose  participants 
so  that  only  those  services  necessary  to 
pledge  securities  to  CME'?  pledge 
account  may  be  accessed.  In  addition, 
the  CME  has  agreed  to  indemnify  MSTC 
for  and.from  all  claims,  losses, 
liabilities,  and  expenses  arising  from 
any  actions  MSTC  takes  or  does  not  takfe 
in  accordance  with  the  instructions 
received  from  CME.'" 

The  Commission  believes  that  the 
structure  of  the  program  and  the 
safeguards  that  MSTC  has  built  into  the 
program  should  reduce  the  risk  to 
MSTC  in  holding  securities  pledged  to 
CME.  In  light  of  the  fact  that  the  CME 
clearing  house,  not  MSTC.  bears  the  risk 
of  loss  on  the  futures  positions  creating 
tlie  performance  bond  requirements,  the 
Commission  believes  the  proposed  rule 
change  satisfies  MSTC's  obligation  to 
safeguard  securities  and  funds  in  its 
cu:>tody  or  control  or  for  whicli  it  is 
responsible. 

rV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  MSTC's  p'roposal 
is  consistent  with  Section  17A  of  the 
Act.i' 


'  15  U.S.C  78q-l  (1988). 

"  15  U.S.C  78q-l(bM3)  (A)  and  (F)  (1988). 

''CME  Rule  901  sets  forth  the  requirements  and 
obligations  ior  clearing  member  status  at  the  CME. 
A  clearing  membet  must  demonstrate  rinancial 
capitaliiation  commensurate  with  the  CME's 
re(]uirements,  and  a  clearing  member  must  continue 
to  maintain  such  fmancial  requirements  or  suffer 
suspension  and  revocation  of  its  clearing  house 
membership.  If  the  CME  were  to  revoke  the  clearing 
membership  of  a  FCM,  that  FCM  will  not  be  eligible 
for  MSTC's  limited  purpose  program. 

■"Point  1  of  letter  agreement  between  CME  and 
MSTC  (October  5, 1993). 

>'  15U.S.C7»q-l(1988). 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^*  that 
MSTC's  proposed  rule  change  (File  No. 
SR-MSTC-94-04)  be.  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  94-16953  Filed  7-12-94;  8;45  am] 

BILLING  CODE  8010-01-M 


[Release  No.  34-343K;  File  No.  SR-NYSE- 
94-18] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Amendments  to  the  Allocation  Policy 
and  Procedures 

July  7,  1994. 

Pursuant  to  Section  19ib)(i)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  §  78s(b)(l).  notice  is 
hereby  given  that  on  May  26, 1994,  the 
New  York  Stock  Exchange,  Inc.    - 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC"!  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  chiinge  consists  of 
amendments  to  the  Exchange's 
Allocation  PoHcy  and  Procedures.' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A-  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  intent  of  the  Exchange's 
Allocation  Pohcy  and  Procedures 
("Policy")  is  to  ensure  that  each  security 
is  allocated  in  the  fairest  manner 
possible  to  the  best  speciaUst  unit  for 
that  security.  In  order  to  enhance  its 
stock  allocation  decisions,  the  Exchange 
conducts  a  periodic  review  of  its 
allocation  process.  As  the  result  of  the 
Exchange's  most  recent  review,  a 
number  of  changes  to  the  Policy, 
discussed  below,  are  being  proposed. 

The  Exchange  proposes  to  change  the 
composition  of  the  Allocation 
Committee  (the  committee  that 
determines  which  speciaUst  unit  will 
specialize  ina  particular  security).  The 
Committee,  which  consists  of  nine 
members,  would  include  three  broker 
Governors^  (one  of  whom  may  be  an 
independent/two-dollar  broker],^  four 
other  Floor  brokers  from  the  Allocation 
Panel  (one  of  whom  must  be  an 
independent/two-dollar  broker),  and 
two  allied  members*  fix)m  the  Market 
Performance  Committee  or  the  Panel. 
For  options  allocations,  only  one 
Governor  would  sit  on  the  Committee. 
Currently,  only  one  Governor  sits  as  a 
member  of  the  Allocation  Committee, 
and  the  policy  does  not  require  that  one 
member  of  the  Committee  be  an 
independent/two-dollar  broker. 

The  Exchange  is  proposing  to  change 
tlie  quorum  requirement  for  the 
Allocation  Committee  to  require  that  at 
least  two  Floor  Broker  Governors  be 
present  out  of  the  seven  member 
quorum.  For  options  allocations,  a 
quorum  would  include  one  Governor. 
Currently,  only  one  Governor  is 
required  for  a  quorum. 

The  Exchange  is  proposing  to  allow 
Governors  to  serve  as  chairman  of  the 
Allocation  Committee.  Currently,  tliey 
are  not  eUgible  to  serve.  The  Policy 
would  also  be  amended  to  require  all 
candidates  for  chairman  to  have  prior 
experience  on  the  Allocation 
Committee. 

The  Exchange  proposes  to  amend  the 
Policy  to  state  that  all  incomi:ig 


'2  15  U.S.C.  78s(b)(2)  (1988). 

"  17  CFR  20p.30-3(a)(12)  (1992). 

^  The  exact  text  of  the  proposed  rule  change  was 
attached  as  Exhibit  A  to  File  No.  SR-N^'SB-94-18 
and  can  be  obtained  at  the  places  speciHed  in  Item 
IV  below. 


^  A  Floor  Governor  is  an  individual,  dpsignated  as 
such  by  the  Cliairman  of  the  Exchange's  Board  of 
Directors,  who  is  empowered  to  perform  any  duty, 
make  any  decision  or  take  any  action  a.«signed  to 
or  required  of  a  Floor  Director  as  prescribed  by  the 
rules  of  the  Exchange's  Board  of  Directors. 

'The  Exchange  defines  an  "independent^two- 
dollar  broker"  as  a  member  on  the  Exchange  floor 
acting  as  a  broker  for  other  members. 

*  An  allied  member  is  a  general  partner,  principal 
executive  officer  or  employee  who  controls  a 
member  firm  or  member  organization. 
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Allocation  Committee  members  are 
expected  to  observe  as  many  Committee 
meetings  as  possible  prior  to  beginning 
their  terms  as  Committee  members. 

The  Exchange  is  p^posing  to  change 
the  composition  of  the  Allocation  Panel 
(the  36  member  group  from  which  the 
Allocation  Committe 
panel  would  be  comj 
members,  including ; 
and  eight  allied  mer 
broker  Governors  and  four  allied 
members  serving  on  me  Exchange's 
Market  Performance  Committee. 
Currently,  the  four  allied  members  of 
the  Market  Performance  Committee  do 
not  serve  on  the  Panal. 

Selection  to  the  Allocation  Panel 
currently  occius  through  an  annual 
appointment  process  which  utilizes 
input  from  the  memhership.  The 
Exchange  is  proposing  to  amend  the 
Policy  to  require  Panel  members  to  be 
nominated  by  the  Exchange 
membership.  | 

To  be  eligible  to  sefve  on  the 
Allocation  Panel,  thejExchange 
currently  requires  Flior  brokers  to  have 
five  years  of  trading  Floor  experience. 
The  Policy  also  states  that  to  the 
maximum  extent  possible,  the  Panel 
should  consist  of  a  core  group  of 
experienced,  senior  professionals,  such 
as  former  Allocation  Committee 
chairmen,  senior  Floir  Officials,  and 
current  emd  former  Floor  Governors.  In 
the  case  of  allied  members,  the  member 
organization  is  appoi  ited  to  the  Panel 
and  it  selects  a  repres  entative  to  serve. 
The  Exchange  is  prop  osing  to  amend  the 
Policy  to  require  that  the  allied 
members  chosen  to  s(  irve  have  at  least 
five  years  of  experier  ce  in  trading  listed 
equities  and  have  a  s<  nior  position  on 
the  trading  desk.  The  Policy  would  also 
be  amended  to  permi  allied  members  to 
designate  one  altema  e  who  meets  the 
Panel  qualifications,  lubject  to  approval 
by  the  Floor  Director  . 

The  Exchange  is  pr  sposing  to  amend 
the  Policy  to  provide  for  a  four  month 
term  of  service  on  tht  Allocation 
Committee  for  all  me  nbers,  including 
Governors.  The  curre  it  terms  are  six 
months  for  non-Gove  -nor  members  and 
two  months  for  Govei  ncrs.  The 
Exchange  is  also  pro[  osing  to  codify  the 
existing  practice  of  pi  srmitting  Panel 
members  to  serve  a  m  aximum  of  six 
consecutive  one  year  terms  and  to 
stagger  terms  so  that  ( svery  two  months 
four  or  five  members  would  rotate  from 
the  Allocation  Comm  ittee! 

Finally,  the  Exchange  is  proposing  to 
codify  its  practice  on  the  allocation  of 
merging  listed  companies.  The  Policy 
would  be  amended  tc  state  that  when 


two  listed  companies 


entity  would  be  assig  led  to  the 


IMI 


merge,  the  new 


specialist  In  the  company  determined  to 
be  the  surviving/dominant  company.  If 
no  surviving/dominant  company  could 
be  identified,  the  entity  would  be 
referred  to  the  Allocation  Committee  for 
allocation.  Currently,  the  Market 
Performance  Committee,  with  the 
assistance  of  Exchange  Coimsel  and  the 
Marketing  Division,  makes  the 
determination  of  which  company  is  the 
surviving/dominant  company. 

(2)  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed 
amendments  are  consistent  with  these 
objectives  in  that  they  enable  the 
Exchange  to  further  enhance  the  process 
by  which  stocks  are  allocated  to  ensure 
fairness  and  equal  opportunity  in  the 
process. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of  , 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
18  and  should  be  submitted  by  August 
11, 1994. 

For  the  Ck>mmission,  by  the  Division  of 
Market  Regulation,  piu^uant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-16896  Filed  7-12-94:  8:45  am) 
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[Release  No.  34-34328;  File  No.  SR-PSE- 
92-42] 

Self-Regulatory  Organizations;  Filing 
of  Amendment  Nos.  2  and  3  to 
Proposed  Rule  Change  by  the  Pacific 
Stock  Exchange,  Inc.  Relating  to  the 
Listing  and  Trading  of  SCOR 
Securities  on  the  Exchange 

July  7, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  noUce  is 
hereby  given  that  on  June  2, 1994 '  and 
July  7, 1994  the  Pacific  Stock  Exchange. 
Inc.  ("PSE"  or  "Exchange")  filed  with 
the  Seciu-ities  and  Exchange 
Commission  ("Commission") 
Amendment  Nos.  2  and  3  to  File  No. 
SR-PSE-92-42  2  as  described  in  Items  1, 
n  and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  sohcit 
comments  on  the  amendment  to  the    .. 


'  The  Exchange  subsequently  filed  Exhibit  1  to. 
the  Amendment  (form  of  notice  for  Federal 
Regitter)  with  the  Commission  on  )une  IS  and  )une 
22,  1994. 

'The  proposed  rule  change  was  published  for 
public  comment  in  Exchange  Act  Release  No.  32514 
(June  25.  1993),  58  FR  35496  (July  1.  1993). 


proposed  nde  change  fixjm  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  amending  its  proposal  to 
list  and  trade  Small  Corporate  Offering 
Registration  ("SCOR")  securities  on  the 
Exchange. 

II.  Self-Regulatory  Organizadoo's  - 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  amending  its 
proposal  to  list  securities  under  the 
SCOR  designation.  The  amendment  is 
partly  based  upon  discussions  the 
Exchange  has  held,  subsequent  to  the 
initial  filing,  with  committees  of  the 
North  American  Securities 
Administratitms  Association,  Inc. 
("NASAA"),3  the  California  Department 
of  Corporations,  and  leaders  from  the 
small  business  community.  The 
Exchange  believes  that  the  proposal,  as 
amended,  satisfactorily  addresses  the 
mutual  concerns  of  these  individuals 
and  organizations. 

Inclusion  of  Preferred  Stock    i 

The  Exchange  notes  that  many 
companies,  particularly  in  the  high- 
technology  sector,  have  a  capital 
structure  consisting  of  two  classes  of 
capital  stock,  i.e.,  a  single  class  each  of 
common  and  preferred.  The  class  of 
common  stock  is  privately  held  by 
insiders  and,  generally,  is  not 
transferable,  while  the  preferred  stock  is 
issued  to  qualified  public  investors. 
Under  this  structtire,  holders  of 
preferred  stock  have  preference  over 
common  shareholders  in  the  event  of 
liquidation.  The  Exchange  has 
determined,  accordingly,  that  it  would 


'The  Exchange  consulted  extensively  with  the 
Small  BusineM  Capital  Formation  and  the  Small 
Business  Sales  Practicat  committees  of  NASAA. 
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proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  amending  its  proposal  to 
list  and  trade  Small  Corporate  Offering 
Registration  ("SCOR")  securities  on  the 
Exchange. 

II.  Self-Regulatory  Organizatioo's  ■ 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  amending  its 
proposal  to  list  securities  under  the 
SCOR  designation.  The  amendment  is 
partly  based  upon  discussions  the 
Exchange  has  held,  subsequent  to  the 
initial  filing,  with  committees  of  the 
North  American  Securities 
Administrations  Association,  Inc. 
C'NASAA"),'  the  Califomia  Department 
of  Corporations,  and  leaders  from  the 
small  business  commimity.  The 
Exchange  believes  that  the  proposal,  as 
amended,  satisfactorily  addresses  the 
mutual  concerns  of  these  individuals 
and  organizations. 

Inclusion  of  Preferred  Stock    i 

The  Exchange  notes  that  many 
companies,  particularly  in  the  high- 
technology  sector,  have  a  capital 
structure  consisting  of  two  classes  of 
capital  stock,  i.e.,  a  single  class  each  of 
Common  and  preferred.  The  class  of 
common  stock  is  privately  held  by 
insiders  and,  generally,  is  not 
transferable,  while  the  preferred  stock  is 
issued  to  qualified  public  investors. 
Under  this  structtire,  holders  of 
preferred  stock  have  preference  over 
common  shareholders  in  the  event  of 
liquidation.  The  Exchange  has 
determined,  accordingly,  that  it  would 


consider  listing  a  company's  preferred 
stock  under  the  SCOR  program  if  the 
company's  overall  capital  structiire  and 
corporate  governance  policies  were 
sufficiently  designed  to  protect  the 
interests  of  public  investors. 

Initial  Listing  Requirements 

The  Excliange's  initial  filing  proposed 
that  each  issuer  of  a  SCOR  security  have 
a  public  fioat  of  at  least  200.000  shares 
and  a  market  capitalization  of  Si 
million.  Since  the  $1  million  market 
capitalization  requirement  also 
represents  the  maximum  offering 
amount  allowable  imder  Rule  504,  the 
Exchange  is  proposing  to  lower  the 
effective  market  capitaUzation  threshold 
to  $750,000,  with  a  corresponding 
reduction  in  public  float  to  150.000 
shares  and  in  net  worth  to  $750,000. 
This  reduction  would  provide  a  viable 
range  of  $750,000  to  $1  miUion  for 
SCOR  offerings,  making  allowances  for 
potential  costs  associated  with  the 
offering.  The  Exchange  believes  that, 
with  these  modiGcations,  the  SCOR 
listing  program  will  be  more  viable  in 
enabling  bona  fide  companies  to  raise 
capital  pursuant  to  Rule  504.  The 
Exchange  also  believes  that  these 
proposed  changes  to  the  initial  listing 
requirements  for  SCOR  securities  will 
continue  to  ensure  adequate  public 
distribution,  and  will  not  inhibit  the 
growth  of  the  trading  markets  or 
negatively  influence  specialists"  abilities 
to  maintain  fair  and  orderly  markets. 
The  public  float  requirement  of  150,000 
shares  exceeds  the  NASDAQ  Small  Cap 
initial  listing  standard  of  100,000 
shares.  Moreover,  the  Exchange's 
calculation  of  pubhc  float  is  more 
stringent  than  that  of  the  NASD  in  that 
it  excludes  any  concentrated  holdings  of 
5%  or  more.*  Finally,  because  certain 
SCOR  offerings  may  be  "integrated,"  '  it 
is  conceivable  that  the  applicant  issuer 
may  have  a  greater  public  distribution 
than  initially  expected  and,  therefore, 
would  further  exceed  the  minimum 
requirements. 

Net  Worth  and  Net  Tangible  Assets 

To  prevent  a  company  that  has  no 
tangible  assets  net  of  liabilities  from 
being  listed,  the  Exchange  will  apply 
both  net  worth  and  net  tangible  assets 
as  a  test.  Accordingly,  proposed  Rule 


'The  Exchange  consulted  extensively  with  the 
Small  BusineM  Capital  Formation  and  the  Small 
Business  Sales  Practicet  committees  of  NASAA. 


*The  NASD  excludes  concentrated  holdings  of 
more  than  10  porcenL  See  NASD  By-Laws, 
Schedule  D.  Part  n.  Sec.  l(cK7). 

'  Factors  to  be  cotisidered  in  determining  whether 
offerings  should  be  "integrated"  are  whether  the 
offerings:  (1)  Involve  the  same  class  of  security,  (2) 
involve  the  same  type  of  consideration,  (3)  are  part 
of  a  single  plan  of  financing,  (4)  are  made  at  or 
about  the  same  time,  and  (S)  are  made  for  the  same 
general  pmpose.  See  Secu.nties  Act  Release  Nos. 
4434  (1961)  and  4S52  (1963). 


3.2(t)(2)  would  require  that  a  company 
have  both  net  tangible  assets  of  at  least 
$500,000  and  a  total  net  worth  of  at  least 
$750,000. 

Audited  Financial  Statements 

Proposed  Rule  3.2(t)(4)  provides  that, 
at  the  time  of  its  application,  the  issuer 
must  provide  the  Exchange  uith  audited 
financial  statements  for  the  most  recent 
fiscal  year-end  (and  unaudited  interim 
financial  statements),  and  that  such 
statements  must  be  prepared  in 
accordance  with  generally  accepted 
accounting  principles. 

Qualitative  Listing  Requirements 

Proposed  Rule  3.2(t)(6)  sets  forth 
additional  qualitative  requirements  in 
determining  a  company's  listing 
eligibility.  The  fact  that  an  apphcant 
may  meet  the  numerical  requirements 
does  not  mean  that  its  appUcation  will 
be  approved.  The  Exchange  recognizes 
the  potential  for  investor  risk  in  SCOR 
securities;  however,  the  Exchange  is 
confident  that  through^  rigorous  merit 
review  process,  it  can  attain  the  mutual 
goals  of  supporting  small  business 
capital  formation  while  providing 
sufficient  protection  for  the  investing 
public. 

Preferred  Stock— Anti-Dilution  Clause 

The  Exchange  is  proposing  in 
Commentary  .04  to  Rule  3.2(t)  to 
provide  that  it  will  not  list  convertible 
preferred  issues  containing  a  provision 
that  permits  the  company,  at  its 
discretion,  to  reduce  the  conversion 
price  of  its  stock  other  than  in 
accordance  with  the  terms  of  the 
company's  articles  of  incorporation  or 
any  amendments  thereof  made 
contemporaneously  with  the  offering 
under  which  the  issuer  is  applying  for 
listing. 

Representations  of  Approval  for  Listing 

The  Exchange  has  added  language 
that  clearly  prohibits  a  company  jt 
broker-dealer  from  misrepresenting 
SCOR  securities  as  having  been 
approved  for  Exchange  listing  when,  in- 
fact,  they  have  not  been  approved. 
Accordingly,  the  Exchange  is  proposing 
to  add  Commentary  .05  to  Rule  3.2lt) 
stating  that  any  reference  to  this 
Exchange  made  either  by  the  issuer  or 
the  underwriter  of  the  issuer  in  any 
prospectus,  offering  circular,  or  similar 
document  that  reasonably  impfies 
endorsement  or  listing  approval  by  the 
Exchange,  and  which  is  made  without 
the  prior  consent  to  the  Exchange,  is 
prohibited.' 


*  If  the  Exchange  finds  that  a  company  or  broker- 
dealer  has  engaged  in  such  conduct,  it  will 

Cortinuwl 


35778 


Federal  Register  /  Vol.  59,  No.  133  /  Wednesday,  July  13,  1994  /  Notices 


Federal  Register  /  Vo 


Delisting 

Proposed  Rule  3.5(t),  Commentary 
.01,  has  been  revised  {to  incorporate 
specific  times  required  for  compliance 
with  certain  maintenance  requirements 
once  a  deficiency  has  occurred.  The 
commentary  now  stages  that  a  company 
with  a  deficiency  in  either  market  value 
of  public  float  or  minimum  bid  price  for 
ten  consecutive  business  days  shall 
have  90  days  thereafter  in  which  to 
comply  with  the  maii^tenance 
requirements.  It  furthjer  states  that, 
should  the  deficiency  continue  beyond 
the  prescribed  period,  the  Exchange 
shall  delist  the  security. 

2.  Statutory  Basis       j 

The  proposal  is  consistent  with 
Section  6(b)  of  the  A(|t,  in  general,  and 
Section  6(b)(5),  in  pajticular,  in  that  it 
is  designed  to  facilitate  transactions  in 
secuirities,  to  promote  just  and  equitable 
principles  of  trade,  aiid  to  protect 

investors  and  the  public  interest. 

I 

B.  Self- Regulatory  Orkanization's 
Statement  on  Burden\on  Competition 

The  Exchange  doe^  not  beheve  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  th^  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Chang  e  Received  From 
Members,  Participanl  s  or  Others 

The  Commission  pi  iblished  the 
Exchange's  rule  propi  tsal  to  list  SCOR 
securities  In  July  199;  I.'  Several 
comment  letters  were  received  by  the 
Commission,  including  comments  from 
the  California  Department  of 
Corporations  *  and  Ni  ^S.\A's  Small 
Business  Capital  Formation  Committee.* 
While  these  commeni  letters  generally 
supported  the  Exchar  ge's  overall  policy 
objectives  to  facilitate  capital  formation 
for  small  companies  i  nd  to  provide 
public  investors  in  th  jse  securities  with 
more  hquidity,  the  agencies 
recommended  that  re  nsions  be  made  to 
the  Exchange's  rule  p  "oposal  to 
strengthen  the  qualita  live  listing 
requirements  in  ordei  to  ensure 


>inal  er 


i(ns 


immediately  report  Ibe 
state  regulatory  agency  and 

'  See  Exchange  Ad  Relea^ 
1993),  68  FR  35496  (July  1, 

•  See  letter  from  Brian  A, 
Commit  iooer  of  Corporati 
to  (onathsn  G  Katz,  Secreta^ 
1993. 

'See  letter  from  Meal  E. 
NASAA's  Small  Business 
Committee,  to  Jonathan  G 
dated  July  30, 1993.  The 
IS  supportive  comment  lett^: 
companies  and  individuals. 


JMI 


to  the  appropnate 
lo  the  Commis.<:ion. 

Na  32514  IJune  25. 
1993). 

rboropson.  Acting 
State  of  California, 

.SEC,  dated  July  21, 
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van,  Chainnsn, 
lital  Fonnation 
itz.  Secretary,  SEC, 
Co^nmission  also  received 

irs  from  sn:a!) 
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adequate  investor  protection.  They  also 
suggested  that  more  precise  language  be 
incorporated  to  assure  that  the  listings 
requirements  would  not  be  waived. 

In  the  months  that  followed 
(September  1993  through.  May  1994)  the 
Exchange  consulted  extensively  with 
the  California  Department  of 
Corporations  and  NASAA '°  to  resolve 
the  above-mentioned  comments  as  well 
as  other  questions  that  were 
subsequently  raised  during  this  time 
interval.  After  careful  review  and 
consideration  of  all  the  information 
received  from  the  aforementioned 
parties,  the  Exchange  incorporated  new 
language  into  the  rules  that  the 
Exchange  Staff  believes  satisfactorily 
addresses  these  comments.  A  number  of 
minor  changes  have  been  made 
throughout  the  filing  for  stylistic  and 
clarification  purposes. 

The  most  substantive  comments 
received  by  the  Exchange  that 
precipitated  this  amendment  are 
categorically  discussed  below. 

Representations  of  Approval  for  Listing 

In  the  original  proposal,  NASAA  was 
troubled  by  the  lack  of  a  definitive 
enforcement  standard  precluding 
companies  (or  underwriters)  fi^m 
falsely  claiming  in  a  prospectus  that  the 
securities  being  offerpd  were  approved 
for  lisdng  on  the  Exchange.  The 
Exchange  appreciated  NASAA's 
concerns  that  a  company  or  broker- 
dealer  may  employ  such  a  sc:heme  to 
defraud  any  prospective  investor  by 
misrepresenting  Uiat  SCOR  securities 
have  been  approved  for  listing.  To 
address  this  concern,  the  Exchange  has 
added  more  precise  language  that 
clearly  prohibits  this  practice. ' ' 

Qualitative  Listing  Requirements 

As  mentioned  above,  the  California 
Department  of  Corporations  and 
NASAA  suggested  that  the  Exchange 
incorporate  additional  qualitative 
factors  that  would  be  evaluated  in 
determining  a  company's  listing 
eligibility.  Therefore,  the  Exchange 
expanded  and  provided  further 
specificity  to  the  guidelines  to  be 
considered  in  the  review  of  any  listing 


">In  Febniary  1994.  the  Exchange  was  adxised  by 
Barry  Guthary,  Chairman  of  NASAA's  Small 
Business  Capital  Fonnation  Committee,  that  our 
initiative  to  list  SCOR  securities  would  be  more 
appropriately  reviewed  by  the  NASAA  Small 
Business  Sales  Practices  Committee  chaired  by 
Oebor&b  Bortner,  Assistant  Securities 
Administrator,  State  of  Washington  Secnrities 
Division.  Consequently,  since  March  1994,  the 
Exchange  has  received  constructive  end  valuable 
input  from  this  committee.  In  a  letter  dated  April 
14. 1994,  the  Exchange  received  a  formal  response 
from  Ms.  Bonner's  committee  regarding  the 
Exchange's  amended  n:le  proposal. 

' '  See  proposed  Rule  3.2(1),  Comrnentary  Ub. 


application.  The  standards  set  forth  in 
proposed  Rules  3.2(a)  and  3.2(t)(6)  are 
intended  to  provide  guidelines  that  will 
be  strictly  enforced.  The  fact  that  an 
applicant  may  meet  the  numerical 
requirements  does  not  mean  that  its 
application  will  be  necessarily 
approved. 

Compliance  with  Listing  Requirements 
for  Minimum  Price  and  Market 
Capitalization 

In  a  letter  dated  March  21, 1994,  the 
California  Department  of  Corporations 
questioned  how  and  when  the  initial 
listing  requirement  for  market 
capitalization  would  be  calculated.  In 
order  to  eliminate  any  potential 
confusion  in  determining  whether  the 
issuer  satisfies  the  initial  price  per  share 
and  market  capitalization  requirements, 
the  Exchange  decided  to  provide  further 
specificity  to  the  pricing  guidelines.'^ 
"Hie  Exchange  felt  that  any  direct 
reference  to  the  term  "market  value"  as 
proposed  in  the  original  rule  filing 
would  be  inappropriate  because  there  is 
no  practical  means  to  establish  how  and 
when  market  value  is  calculated. 

Trading  Environment 

The  Exchange  received  comment 
letters  fitim  the  California  Department  oi 
Cprporations  and  NASAA,  dated  March 
21  and  April  13, 1994,  respectively, 
which  expressed  similar  concerns 
regarding  the  role  and  obligations  of  the 
specialist  in  trading  SCOR  securities. 
C)n  May  2, 1994,  the  Exchange  provided 
the  California  Department  of 
Corporations  with  a  formal  response  to 
their  inquiry  and  cited  specific 
provisions  of  Exchange  regulations 
governing  a  specialist's  trading 
obligations,  capital  requirements,  and 
performance  standards.  In  this  letter,  the 
Exchange  made  a  strong  commitment 
toward  ensuring  that  their  SCOR  listing 
policies  and  trading  procedures  would 
be  effectively  applied  and  well 
administered. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period:  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubfishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 


''See proposed  Rule  3.2(t)i3)  and  subsections  (iv'>       ^ 
and  (v)  of  proposed  Rule  3.2lt)(6). 


(B)  institute  proceedings  to  determine     — 
whether  the  proposed  rule  change 
should  be  disapproved.  — 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 

should  file  six  copies  thereof  with  the         

Secretary,  Securities  and  Exchange  

Commission,  450  Fifth  Street.  NW.,  _ 

Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for  i 

inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-92-42       _ 

and  should  be  submitted  by  August  3,        

1994. 

For  the  Commission,  by  the  Division  of  *— ' 

Market  Regulation,  pursuantlo  delegated  i 

authority.  i 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-16954  Filed  7-12-94;  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  2034] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea; 
Working  Group  on  Safety  of 
Navigation;  Notice  of  Meeting 

The  Working  Group  on  Safety  of 
Navigation  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  at  9:30  AM  on 
Thursday,  August  3, 1994,  in  room  6103     ■ 
at  U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
prepare  for  the  40th  session  of  the  t 

Subcommittee  on  Safety  of  Navigation        — I 
of  the  International  Maritime 
Organization  (IMO)  which  is  scheduled 
for  September  5-9, 1994,  at  the  IMO 
Headquarters  in  London. 

Items  of  principal  interest  on  the 
agenda  are:  the 

— Decisions  of  other  IMO  bodies  caj 
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(B)  institute  proceedings  to  detennine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Conunent& 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  virritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-92-42 
and  should  be  submitted  by  August  3, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuantlo  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  94-16954  Filed  7-12-94;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  2034] 

Shipping  Coordinating  Committee; 
SutKommittee  on  Safety  of  Life  at  Sea; 
Wortdng  Group  on  Safety  of 
Navigation;  Notice  of  Meeting 

The  Working  Group  on  Safety  of 
Navigation  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  at  9:30  AM  on 
Thursday,  August  3, 1994,  in  room  6103 
at  U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
prepare  for  the  40th  session  of  the 
Subcommittee  on  Safety  of  Navigation 
of  the  International  Maritime 
Organization  (IMO)  which  is  scheduled 
for  September  5-9, 1994,  at  the  IMO 
Headquarters  in  London. 

Items  of  principal  interest  on  the 
agenda  are: 
— ^Decisions  of  other  IMO  bodies 


— Role  of  the  human  element  in 

maritime  casualties 
— Routing  of  ships 

1.  Prevention  of  stran dings  at  sea 

2.  Navigational  risks  in  the  Malacca 
Strait 

3.  Mandatory  routing 

4.  Amendments  to  the  General 
Provisions  of  Ships'  Routing 

— Review  of  resolution  A. 578(14) 
— Requirements  for  ship  reporting 
— Navigational  aids  and  related 
equipment: 

1 .  worldwide  navigation  system 

2.  updating  information  for  electronic 
navigation  charts 

3.  electronic  chart  display  and 
information  systems 

4.  review  and  revision  of  resolutions 
[A.342(IX)),  A.422(XI),  [A.477(XII)] 
and  A.478(XII).  Development 
performance  standards  for  radars, 
ARPA,  gyro  compasses  and 
automatic  pilots  for  high  speed  craft 

5.  International  Telecommunications 
Union  (ITU)  matters,  including 
Radiocommimication  Study  Group 
8 

6.  Approval  and  performance 
standards  for  non-compulsory 
shipbome  navigational  equipment 

— Revision  of  SOLAS  chapter  V 
— Review  of  existing  ship's  safety 

standards 
^-Officer  of  the  navigational  watch 

acting  as  the  sole  lookout  in  periods 

of  darkness 
— Bridge  procedures  and  revision  of 

Standards  of  Training,  Certification, 

and  Watchkeeping  (STCW)  regulation 

II/l  and  Standards  of  Training  and 

Watchkeeping  (STW)  Conference 

resolution  1 
— International  Code  of  Signals 
— Review  of  World  Meteorological 

Organization  (WMO)  handbooks  on 

navigation  in  areas  affected  by  sea-ice 
— Standardization  of  essential  bridge 

and  engine  room  instrumentation 
— Ergonomic  criteria  for  bridge 

equipment 
— ^IMO  standard  commimication  phrases 
— Removal  of  wreck  and  towage  of 

offshore  installations,  structures,  and 

platforms 
— Code  for  the  Safe  Carriage  of 

Irradiated  Nuclear  Fuel 
— Operational  aspects  of  ekranoplanes 
— Use  and  application  of  onboard 

computers 
— Participation  in  the  World 

Meteorological  Organization  (WMO) 

Voluntary  Observing  Ships  Scheme 
— Work  program 
— Any  other  business 

Members  of  the  public  may  attend     " 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 


may  seek  information  by  writing:  Mr. 
Edward  J.  LaRue,  Jr.,  U.S.  Coast  Guard 
(G-NSR-3),  Room  1416,  2100  Second 
Street,  SW,  Washington,  DC  20593-0001 
or  by  calling:  (202)  267-0416. 

Dated:  July  1,1994. 
Marie  Murray, 

Executive  Secretary.  Shipping  Coordinating 
Committee. 

[FR  Doc.  94-16970  Filed  7-12-94;  8:45  am] 
BILUNG  CODE  4710-7-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Air  South,  Inc.  for 
Certificate  Authority 

AGENCY:  Department  of  Transportation. 
action:  Notice  of  Order  to  Show  Cause 
(Order  94-7-7)  Docket  49500. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Air  South, 
Inc.,  fit.  willing,  and  able  and  awarding 
it  a  certificate  of  public  convenience 
and  necessity  to  engage  in  interstate  and 
overseas  scheduled  air  transportation  of 
persons,  property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
July  18,  1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49500  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kathy  Lusby  Cooperstein,  Air  Carrier 
Fitness  Division  (X-56,  Room  6401), 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington.  DC 
20590,  (202)  366-2337. 

Dated:  July  7,  1994. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  94-16998  Filed  7-12-94;  8:45  am) 
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Federal  Highway  Administration 

Environmental  Impact  Statement:  1-66 
Access  Study,  Haymarket,  Prince 
William  County,  VA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  U.S.  DOT. 
ACTION:  Notice  of  Intent. 
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summary:  The 
notice  to  advise  the 
enviitnuDental 
prepared  for  pro 
improvements  on 
Prince  William 
improvements  will 
transportii.on 
development  in  the 
proposed  Disney 
pending  FHWA 
a  VDOT  proposal 
interchange  access 
existing  I-66/Route 
modifications  to  lh( 
15  interchange  and 
the  existing 
Thfre  are  no  federa 
the  proposed 
improvements  at  th 
FOR  rURTHER 
Robert  E.  Gatz, 
Planni  ;gaad 
Region  3,  Federal 
Administration, 
Howard  Street, 
21201;  Telephone: 
Earl  Robb,  Virginia 
Transportation.  140 1 


FH\VA  is  issuing  this 
pubHc  that  an 
statement  will  be 
highway 
Interstate  Route  66  in 
Cou  nty,  Virginia.  These 

>rovide  access  to 
facilities  and  related 
area  including  the 
di  velopment.  The 
action  is  a  decision  on 
(1)  a  new 
1-66  west  of  the 
15  interchange,  (2) 
existing  I-66/Route 
3)  modifications  to 
I-66/Rdute  29  Interchange, 
funds  involved  in 
transportation 


RichmonL   Virginia 
(804)  786-^559. 
SUPPLEMENTARY 
FHWA,  participatinfe 
Department  of 
will  prepare  an  env 
statement  (EIS)  on 
which  include 
existing  I-€6/Route 
modifications  to  the 
29  interchange  and 
to  1-66  west  of  Routfe 
addition,  the  EIS  wi 
discussion  of:  (1) 
from  Route  234  to 
miles  west  of  the 
with  Route  15,  a 
approximately  8.5 
improvements  are 
to  improve  traffic 
corridor, 
projected  traffic 
existing  a.   '  future 
region  and  to  impro 
safety):  (2)  the  wi 
(3)  the  relocation  of 
55  and  681  near 

Alternatives  unde 
include,  but  are  not 
Taking  no  action  (n< 
Transportation  Systi 
Activities  (improvi 
(3)  transit  options; 
existing  roadways 
based  on  variations 
grade  and  aligiunenl 
combinations  of 

The  subject  areas 
EIS  process  will 


!se  sites. 

CONTACT: 
Director,  Office  of 
Progn  m  Development. 
H  ghway 

4000, 10  S. 
Baltimore,  Maryland 
( 110) 962-3742  or 
)epartment  of 

East  Broad  Street. 
23219:  Telephone 
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a  (proxii 
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n  iles  I 
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Traa;  iportation 

/  ro 

tie 
mod  fications  1 


The 
with  the  Virginia 
(VDOT), 
orunental  impact 
federal  actions 
to  the 
15  interchange, 
existing  I-68/Route 
new  access  point 
15  interchange.  In 
1  include  a 
widening  of  1-66 
iraately  2 
interchange 
of 

(the  proposed 
dered  necessary 
along  the  1-66 
current  and 
to  serve 
( ccess  needs  in  the 
le  transportation 

of  Route  15  and 
jortions  of  Routes 
interchange, 
consideration 
imited  to:  (1) 
build);  (2) 
km  Management 
present  systems); 
upgrading 
build  alternatives 
>f  typical  section, 
a^d  (5) 
atives. 
o  be  studied  in  the 
but  are  not 


the  [-€6 


ng 


inc  ude 


limited  to:  traffic  and  transportation 
service,  air  quaUty,  noise,  surface  and 
groundwater  resources,  soils  and 
geology,  wetlands,  vegetation  and 
v«ldlife,  farmlands,  visual,  coramimity 
impacts,  historic  sites  and  structures 
and  archaeological  resources,  parks, 
wildlife  refuges  and  recreational  areas, 
construction  impacts,  secondary 
impacts  of  the  proposed  transportation 
project  and  cumulative  impacts. 

Information  describing  the  proposed 
action  and  study  will  be  provided  to 
appropriate  Federal,  State,  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  project  to  solicit  their 
comments.  An  extensive  public  and 
interagency  involvement  process  will  be 
maintained  throughout  the  EIS  process. 
Public  meetings  will  be  held  at  a 
number  of  locations.  In  addition,  a 
formal  public  hearing  will  also  be  held 
after  tlie  issuance  of  the  draft  EIS.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
formal  public  hearing.  Public  notice  will 
be  given  of  the  time  and  place  of  these 
meetings  and  of  the  hearing.  A  decision 
has  been  made  to  conduct  scoping  for 
this  project  and  following  publication  of 
this  Notice  of  Intent,  the  FHWA  and 
VDOT  will  begin  the  scoping  process  in 
accordance  with  40  CFR  1501.7.  Times 
and  locations  of  the  scoping  meetings 
have  not  yet  been  set.  To  ensure  that  the 
full  range  of  issues  related  to  this 
proposed  action  are  addressed  and  all 
significant  issues  are  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  or  to  the  VDOT  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  July  5, 1994. 
Robert  E.  Gatz. 

Director.  Office  of  Planning  and  Program 
Development.  Region  Three,  FHWA, 
Baltimore.  Maryland. 
[PR  Doc.  94-16871  Filed T-12-94;  8:45  am) 

BILUNG  CODE  4919-22-M 


Federal  Railroad  Administration 
IBS-AP-NO.  3289] 

Southern  Pacific  Lines;  Cancellation  of 
Public  Hearing 

The  Federal  Railroad  Administration 
(FRA)  has  cancelled  the  public  hearing 
on  the  captioned  block  signal 
application  because  the  application  has 
been  withdrawn  by  the  railroad.  The 
hearing  had  been  scheduled  for  July  28, 
1994,  in  Eugene,  Oregon. 

In  the  now  withdrawn  application  the 
Southern  Pacific  Lines  petitioned  the 
FRA  seeking  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  between  Ashland, 
milepost  C-429  and  Glendale,  milepost 
C-510,  Oregon,  on  the  Siskiyou  Di^ct, 
Pacific  Region,  a  distance  of 
approximately  81  miles.  (See  59  FR 
31669,  June  20. 1994). 

The  FRA  regrets  any  inconvenience 
occasioned  by  the  cancellation  of  this 
hearing. 
Phil  Olekszyk, 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 

[FR  Doc.  94-16999  Filed  7-12-94:  8:45  am) 

BILUNG  CODE  4«10-06-f> 


UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  priority  areas  for 

Cammission  research  and  amendment 

study.  Request  for  public  comment. 

SUMMARY:  As  part  of  its  continuing 
analysis  of  sentencing  issues,  including 
the  operation  of  the  federal  sentencing 
guidelines,  the  Ccmmission  has 
identified  certain  priorities  as  the 
principal  focus  of  its  work  in  the 
coming  year  and,  in  some  cases,  beyond. 
Following  the  practice  of  past  years,  the 
Commission  invites  comment  on  the 
identified  priorities  (including  the  scope 
and  manner  of  study,  particular  problem 
areas  and  possible  solutions,  and  any 
other  matters  relevant  to  an  identified 
priority).  The  Commission  also  invites 
comment  on  any  other  aspect  of 
guideline  application  that  it  should 
address  during  the  coming  year. 
DATES:  Public  comment  should  be 
received  not  later  than  August  31, 1994, 
to  be  considered  by  the  Commission  in 
shaping  its  work  during  the  next 
amendment  cycle. 


ADDRESSES:  Send  comment  to:  United 
States  Sentencing  Commission,  One 
Columbus  Circle,  NE.,  Suite  2-500, 
South  Lobby,  Washington,  DC  20002- 
8002,  Attention:  Pubhc  Information — 
Priorities  Comment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  In''nj^fitirm 
Specialist,  Telephone:  (202)  27?-4590^ 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission, 
an  independent  commission  in  the 
judicial  branch  of  the  United  States 
Govenmient,  is  empowered  under  28 
U.S.C.  994(a)  to  promulgate  sentencing 
guidelines  and  policy  statements  for 
federal  sentencing  courts.  The  statute 
further  directs  the  Commission  to 
review  and  revise  promulgated 
guidelines  periodically  and  authorizes  it 
to  submit  guideline  amendments  to  the 
Congress  not  later  than  the  first  day  of 
May  each  year.  See  28  U.S.C.  994(o),  (p). 

As  in  previous  years,  by  this 
announcement  the  Commission  begins 
the  amendment  cycle  by  soliciting 
formal  and  informal  conmient  regarding 
certain  areas  upon  which  the 
Commission  expects  to  concentrate  its 
attention  during  the  coming  year.  This 
notice  provides  interested  person's  with 
an  early  opportunity  to  inform  the 
Commission  of  legal,  operational,  or 
policy  concerns  within  the  identified 
areas  relating  to  the  guidelines  and  to 
suggest  specific  solutions  and 
alternative  approaches.  In  late  1994  or 
early  1995,  the  Commission  expects  to 
publish  in  the  Federal  Register  a  formal 
notice  of  proposed  amendments  and 
amendment  issues  and  will  invite 
comment  on  those  proposals. 

Following  are  the  priority  areas  for 
amendment  study,  research,  or  other 
plarmed  actions  identified  by  the 
Commission.  Where  possible,  a  general 
timeframe  for  the  initiative  is  indicated. 
These  time&^mes  should  be  considered 
subject  to  change  as  the  Commission 
deems  necessary. 

•  Implementation  of  the  1994  crime 
bill  directives — Implementation  of  the 
crime  bill  (expected  to  be  finalized  by 
Congress  in  the  summer  of  1994)  will  be.- 
the  Commission's  most  time-sensitive 
project.  A  substantial  number  of 
provisions  in  the  bill  can  be  expected  to 
require  Commission  attention,  some 
involving  proposed  guideline 
amendments  and  others  entailing  study, 
e.g.,  a  study  of  crack  and  powder 
cocaine.  The  Commission  expects  those 
implementation  efforts  to  be  its  top 
priority,  with  an  anticipated  completion 
date  of  December  1, 1994,  or  as  directed 
by  the  statute. 

•  Comj>rehensive  review  and  revision 
of  the  drug  offense  guidelines — Based 
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ADDRESSES:  Send  comment  to:  United 
States  Sentencing  Commission,  One 
Columbus  Circle,  NE.,  Suite  2-500, 
South  Lobby,  Washington.  DC  20002- 
8002.  Attention:  Public  Information — 
Priorities  Comment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Tnfijjhiitiim 
Specialist,  Telephone:  (202)  27?-459o!y 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission, 
an  independent  commission  in  the 
judicial  branch  of  the  United  States 
Government,  is  empowered  under  28 
U.S.C.  994(a)  to  promulgate  sentencing 
guidelines  and  policy  statements  for 
federal  sentencing  courts.  The  statute 
further  directs  the  Commission  to 
review  and  revise  promulgated 
guidelines  periodically  and  authorizes  it 
to  submit  guideline  amendments  to  the 
Congress  not  later  than  the  first  day  of 
May  each  year.  See  28  U.S.C.  994(o).  (p). 

As  in  previous  years,  by  this 
announcement  the  Commission  begins 
the  amendment  cycle  by  soliciting 
formal  and  informal  comment  regarding 
certain  areas  upon  which  the 
Commission  expects  to  concentrate  its 
attention  during  the  coming  year.  This 
notice  provides  interested  person's  with 
an  early  opportunity  to  inform  the 
Commission  of  legal,  operational,  or 
policy  concerns  within  the  identified 
areas  relating  to  the  guidelines  and  to 
suggest  specific  solutions  and 
alternative  approaches.  In  late  1994  or 
early  1995,  the  Commission  expects  to 
publish  in  the  Federal  Register  a  formal 
notice  of  proposed  amendments  and 
amendment  issues  and  will  invite 
comment  on  those  proposals. 

Following  are  the  priority  areas  for 
amendment  study,  research,  or  other 
planned  actions  identified  by  the 
Commission.  Where  possible,  a  general 
timeframe -for  the  initiative  is  indicated. 
These  timeframes  should  be  considered 
subject  to  change  as  the  Commission 
deems  necessary. 

•  Implementation  of  the  1994  crime 
bill  directives — Implementation  of  the 
crime  bill  (expected  to  be  finalized  by 
Congress  in  the  summer  of  1994)  will  be.* 
the  Commission's  most  time-sensitive 
project.  A  substantial  number  of 
provisions  in  the  bill  can  be  expected  to 
require  Comm.ission  attention,  some 
involving  proposed  guideline 
amendments  and  others  entailing  study, 
e.g.,  a  study  of  crack  and  powder 
cocaine.  The  Commission  expects  those 
implementation  efforts  to  be  its  top 
priority,  with  an  anticipated  completion 
date  of  December  1, 1994,  or  as  directed 
by  the  statute. 

•  Comjwehensive  review  and  revision 
of  the  drug  offense  guidelines — Based 


on  Commission  discussion  of 
amendments,  continuing  issues  in  the 
courts,  and  debate  on  the  1994  crime 
bill,  it  is  clear  that  the  sentences  of  drug 
offenders,  who  represent  nearly  50 
percent  of  defendants  in  federal  courts, 
remain  a  major  issue  of  concern.  In 
particular,  the  appropriate  weight  to 
assign  to  drug  quantity  in  relation  to 
other  factors,  such  as  role  and  violence, 
remains  a  critical  issue  for  Commission 
investigation  in  the  upcoming 
amendment  cycle. 

•  Symposium  on  organizational 
guidelines-^At  Commission  direction,  a 
staff  working  group  is  creating  an 
agenda  for  a  symposium/workshop  on 
organizational  guidelines.  The 
completed  agenda  with  proposed 
program  participants  will  be  submitted 
to  the  Commission  at  its  September 
meeting. 

•  Implementation  of  the  new 
ASSYST  and  Automated  Order  of 
Judgment  in  a  Criminal  Case  computer 
programs — ^These  programs  will  reach 
the  field  implementation  stage  in  the 
coming  year.  Field  testing  of  the 
Automated  Order  of  Judgment  in  a 
Criminal  Case  began  in  June  1994.  An 
updated  version  of  ASSYST  (a  computer 
program  to  help  users  apply  the 
guidelines)  will  be  ready  for  field 
distribution  in  October  1994. 

•  Real  offense  conduct  data 
collection— The  1994  Annual  Report 
will  include  information  from  the 
Commission's  newly  developed  real 
offense  conduct  module  now 
undergoing  final  testing  and 
development. 

•  SuDstantial  assistance  working 
group — This  ongoing  working  group 
will  proceed  immediately  with  the  data 
collection  portion  of  its  study  effort.  A 
preliminary  report  should  be  submitted 
to  the  Commission  is  December  1994. 

•  Comprehensive  guideline 
simplification — A  long-term  staff 
working  group  will  focus  on 
simplification  of  the  guidelines.  The 
working  group  will  develop  a  plan  for 
Commission  consideration  by  December 
1, 1994. 

•  Plea  bargaining — The  Commission's 
Office  of  Policy  Analysis  will  design  a 
follow-up  study  of  the  results  reported 
by  Commissioner  Ilene  H.  Nagel  and 
Professor  Stephen  Schulhofer, 
examining  changes  that  have  occurred 
since  the  conclusion  of  their  study.  This 
new  study,  in  combination  with  the 
Commission's  guideline  evaluation 
work  and  the  Nagel/Schulhofer 
findings,  should  form  the  basis  for  a 
reassessment  of  the  initial  policy 
statements  in  Chapter  Six  of  the 
Guidelines  Manual.  The  research  design 
should  be  complete  by  January  1, 1995. 


•  Just  punishment  study — ^Data 
collection  for  the  Commission's 
statutorily  directed  study  of  the  just 
pimishment  purpose  of  sentencing  has 
been  completed.  The  complete  report 
should  be  received  by  the  Commission 
by  January  1, 1995. 

•  Crime  mix  study— A  crime  mix 
study  by  the  Commission's  research 
staff  examined  the  nature  of  offenses^ 
occurring  over  the  past  several  years.' 
The  research  question  asks  whether 
criminal  offenses  and  offenders  have 
become  more  serious  over  time,  thus 
providing  additional  explanation  for  the 
increase  in  incarceration  rates.  Data 
collection  is  complete,  and  the  report  is 
in  the  drafting  stage.  The  Commission 
expects  to  receive  a  final  draft  of  die 
report  by  September  30, 1994. 

•  Review  of  poHcy  statements  for 
revocation  of  probation  and  supervised 
release  (Chapter  Seven  of  the  Guidelines 
Manual) — Anticipatir^  the  pas.sage  of 
legislation  as  part  of  llie  crime  bill  to 
address  a  number  of  prcblem  areas 
affecting  revocation  of  probation  and 
supervised  release,  the  Commission 
expects  to  begin  a  review  of  the 
revocation  policy  statements  to 
determine  v.hclhc:  \l.:y  should  be 
promulgated  as  guidelines.  Toward  that 
end,  the  Commission  expects  to  increase 
efforts  during  the  ccming  year  to  collect 
data  from  all  di.slr'rti  and  assess  how 
the  policy  ^tatementsare  operating. 

•  Joint  Bureau  of  Prisons/ 
Administrative  Office/Federal  Judicial 
Center/Sentencing  Commission  groujU n 
study  retroactivity  issues — The  Judicial 
Conference  Criminal  Law  Committee,  at 
its  June  meeting,  authorized  Federal 
Judicial  Center  stdfl  to  convene  an 
interagency  group  tC'  examine  a  broad 
spectrum  of  issues  related  to 
retroactivity  of  amended  guidelines  and 
resentencing,  imdoubtedly  bringing 
pohcy  issues  to  Lhe  Commission  and  the 
Criminal  Law  Committee  for 
consideration  at  some  future  date. 

•  Departures — In  the  summer  of  1994 
Commissioners  Ilsne  Nagel  and  Michael 
Gelacak  are  expecled  to  submit  a 
preliminary'  analysis  of  departiu^ 
decisions  involving  six  judicial  circuits. 

•  Commission  operating  rjles  and 
procedures — As  authorized  by  statute 
and  recommended  by  a  number  of 
groups,  the  Commission  intends  to 
develop,  publish  for  comment,  and 
adopt  additional  internal  rules  of 
procedure  governing  such  matters  as  tl-e 
conduct  of  Commission  meetings,  the 
amendment  process,  and  cpsralion  of 
advisory  committees.  Preliminary  work 
on  these  rules  vdll  begin  immediately. 

•  Geriatric  offenders — P.-^liinin^ry 
work  is  undervv'ay  on  isEa'>«;  releled  to 
sentencing  and  sentence  adrnLiisLrctioci 
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of  geriatric  offende  rs.  The  Conunission's 
Policy  Analysis  gn  lup  will  complete 
preliminary  data  analysis  within  the 
next  several  monthls,  and  the 
Conunission  will  continue  to  work 
cooperatively  with  the  Bureau  of 
Prisons  on  these  isiues. 

•  Criminal  history — Considerable 
research  related  to  criminal  history 
ciurently  is  undenfay  by  the 
Commission  to  assist  in  reevaluating 
original  policy  choices  reflected  in  the 
criminal  history  guidelines. 
Commission  staff  will  report  the  results 
of  various  relevant  studies  over  the 
course  of  the  comiiig  year.  The  criminal 
history  guidelines  \  trill  also  be  studied 
for  ways  to  simplif '  them. 


Organizational 
environmental  and 


oH^enses — Guidelin  j  development  for 
organizational  defe  idants  convicted  of 


environmL  tal  and 


food  and  drug 


offenses  wrill  proce<id  deliberately 
pending  appointment  of  a  full  slate  of 


Commissioners 
The  Commission 


welcomes  comment 


about  the  aforemen  ioned  issues  as  well 


as  any  other  aspect 


of  guideline 


apphcation  or  impl  nnentation  of  the 

Sentencing  Reform  Kct. 

William  W.  Wilkins. 

Chairman. 

[FR  Doc  94-16898  Fijed  7-12-94;  8.45  am 

HLUNO  COCE  221(MO-P 


DEPARTMENT  OF 
AFFAIRS 

Meeting  of  Special 
Group;  Subco.T.mi 
VA 


VETERANS 


Medical  Advisory 
ttee  on  Eye  Care  in 


SUMMARY:  Notice  is 
Public  Law  92-463, 
meeting  of  the  Spec  al 


guidelines  for 
food  and  drug 


AGENCY:  Dr-^  vtmei^  of  Veterans  Affairs. 
action:  Notice. 


pven  that,  under 
there  will  be  a 
Medical 


Advisory  Group  Subcommittee  on  Eye 
Care  in  VA.  The  purpose  of  the  Special 
Medical  Advisory  Group  Subcommittee 
on  Eye  Care  in  VA  is  to  advise  the 
Secretary  and  Under  Secretary  for 
Health  relative  to  the  eye  care  and 
treatment  of  disabled  veterans,  and 
other  matters  pertinent  to  the 
Department's  Veterans  Health 
Administration.  All  sessions  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  meeting  room. 
DATES:  The  meeting  will  be  held  August 
30, 1994.  The  session  will  convene  at  8 
a.m.  Because  there  will  be  limited 
seating  capacity,  those  wishing  to  attend 
should  contact  Charles  F.  Mullen,  O.D., 
Director,  Optometry  Ser\'ice,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  202-535-7242  or  410-687-8375. 
prior  to  August  24, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Washington  Vista  Hotel.  1400  "M" 
Street,  NW.,  Sherwood  Room. 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  F.  Mullen,  O.D.,  Director, 
Optometry  Service,  Department  of 
Veterans  Affairs,  202-535-7242  or  410- 
687-8375. 
SUPPLEMENTARY  INF<»MATION:  None. 

Dated:  June  24. 1994. 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc  94-16888  Filed  7-12-94;  8:45  ami 

BILUNG  CO06  S32IH>t-M 


Advisory  Committee  on  the 
Readjustment  of  Vietnam  and  Other 
War  Veterans;  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Pub.  L.  92-463 
that  a  meeting  of  the  Advisory 
Committee  on  the  Readjustment  of 
Vietnam  and  Other  War  Veterans  will  be 
held  July  21  and  22. 1994.  This  is  a 
regularly  scheduled  meeting  for  the 


purpose  of  reviewing  VA  and  other 
relevant  services  for  Vietnam  and  other 
war  veterans,  to  review  Committee  work 
in  progress  and  to  formulate  Committee 
recommendations  and  objectives.  The 
meeting  on  both  days  will  be  held  at  the 
American  Legion,  Washington  Office, 
1608  K  Street,  NW,  Washington,  DC 
The  meeting  on  both  days  will 
commence  at  8:30  and  adjourn  at  4:30 
p.m. 

The  agenda  for  July  21  will  begin  with 
a  review  of  Committee  special  projects 
and  reports.  The  first  day's  agenda  will 
also  cover  a  review  of  the  Readjustment 
Counseling  Service  Vet  Centers,  a 
meeting  with  VA's  Chief  Minority 
Affairs  Officer  of  the  Office  of  Policy 
and  Planning  to  review  and  discuss  VA 
services  to  minority  veterans  and  a 
presentation  by  and  discussion  with  the 
Director  of  Mental  Health  and 
Behavioral  Sciences  Service  to  review 
current  VA  mental  health  and  post- 
traiunatic  stress  disorder  programs. 

On  July  22  the  Committee  will  re\new 
pending  legislation  of  importance  for 
the  readjustment  of  war  veterans.  The 
second  day's  agenda  will  also  include  a 
briefing  on  the  status  and  plans  of  VA's 
Women  Veterans  Program  Office  of  the 
Office  of  Pohcy  and  Planning. 

Both  day's  meeting  will  be  open  to  the 
public  up  to  the  meeting  capacity  of  the 
room.  Due  to  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  or 
who  have  questions  concerning  the 
meeting  should  contact  Arthur  S.  Blank, 
Jr.,  M.D.,  EHrector,  Readjustment 
Counseling  Service,  Department  of 
Veterans  Affairs  (phone  number:  202- 
535-7554). 

Dated:  June  23, 1994. 
Heyward  Bannister. 

Committee  Management  Officer. 

IFR  Doc.  94-16889  Filed  7-12-94;  8:45  amj 

BILUNG  CODE  S32O-01-M 


Sunshine  Act  Meetini 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putjiished  under 
the  "Government  in  ttie  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  July  14, 1994,  from 
10  a.m.  until  such  time  as  the  Board 
concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883^003.  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMArsON:  This' 
meeting  of  tlie  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance  • 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  Mew  Business 
1.  Regulations 

a.  Director  aud  Senior  Officer 
Compensation  [12  CFR  Parts  611,  618,  620) 
(Final). 

b.  Capital  (Phase  I)  Regulations  |12  CFR 
F'art  615l{Final):  .       . 

Date:  July  11, 1994. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc.  94-17129  Filed  7-11-94;  3:52  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b{e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  July  14. 1994,  from 
10  a.m.  until  such  time  as  the  Board 
concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883^003.  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This' 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance  ■ 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
me«.'ting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  Mew  Business 
1.  Regulations 

a.  Director  and  Senior  Officer 
Compensation  [12  CFR  Parts  611,  618.  620] 
(Final). 

b.  Capital  (Phase  I)  Regulations  [12  CFR 
Part615|(Final):  . 

Date:  July  11, 1994. 

Curtis  M.  Anderson, 

Secretary,  Fann  Credit  Administration  Board. 
IFR  Doc.  94-17129  Filed  7-11-94:  3:52  pml 
BILUNG  CODE  e705-01-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11  a.m.,  Monday,  July 

18.1394. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appUcations 
scheduled  for  the  meeting. 

Dated:  luly  8,  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  94-17036  Filed  7-8-94;  4:27  pm] 

BJLLING  CODE  62tO-01-P 

FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  DATE:  10  a.m.,  July  18, 1994. 
PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  NW.,  Washington,  DC. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  June  20. 
1994.  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco.  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  July  11. 1994. 

Roger  W.  Mehle, 

Executive  Director,  Federal  Retirement  Thrift 
Investmer.t  Board. 

[FR  Doc.  94-17061  Filed  7-11-94;  12:32  pm] 

BH.UNG  CODE  878&-01-M 

LEGAL  SERVICES  CORPORATION 

Operations  and  Regulations  Committee 
Meeting  Changes 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  35174, 
July  8.  1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE:  A 
meeting  of  the  Legal  Services 
Corporation  Board  of  Directors 
Operations  and  Regulations  Committee 
will  be  held  on  July  15, 1994.  The 
meeting  will  commence  at  9  a.m.,  on 
July  15. 1994. 


PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  Legal  Services  Corporation, 
750  First  Street,  NE.,  11th  floor.  Board 
Room,  Washington.  DC  20002,  (202) 
336-«800. 

CHANGES  IN  THE  MEETING:  Agenda  item 
number  10  has  been  added,  and  the 
items  formerly  numbered  10  and  11 
have  been  renumbered  11  and  12.  The 
amended  agenda  appears  below. 

MATTERS  TO  BE  CONSIDERED: 
Opt^n  Session: 

1..  Approval  of  Agenda. 
Closed  Session: 

2.  Approval  of  Minutes  of  June  19, 1994 
Executive  Session. 

3.  Consider  and  Act  on  General  Counsel  s 
Report  on  Litigation  to  Which  the 
Corporation  is  or  May  Become  a  Party. 

4.  Consider  and  Act  on  Internal  Personnel 
and  Operational  Matters. 

Open  Session:  (Resumed) 

5.  Approval  of  Minutes  of  June  19-20. 1994 
Mueting. 

6.  Consideration  of  Upuiate  on  the 
Roauthorization  Legislative  Process. 

7  Consider  and  Act  en  Proposed  Changes 
to  Part  1608  of  the  Corporation's  Regulations. 

8.  Consider  and  Act  on  Proposed  Changes 
to  Part  1621  of  the  Corporation's  Regulations. 

9.  Consider  and  Act  on  Proposed  Changes 
to  Part  1611  of  the  Corporation's  Regulations. 

10.  Consider  and  Act  on  Proposed  Changes 
to  the  Corporation's  Bylaws. 

11.  Public  Comment. 

12.  Consider  and  .^ct  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D-  Batie.  Executive  Office.  (202) 
336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Lidividuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  issued:  July  8.  1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 

IFR  Doc.  94-17038  Filed  7-8-94:  4:46  pml 
BILLING  CODE  70S(M>1-M 

LEGAL  SERVICES  CORPORATION 
Board  of  Directors  Meeting  Changes 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  35174. 
July  8.  1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE:  A 
meeting  of  the  Legal  Services 
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Corporation  Board 
held  on  July  16. 19^ 
commence  at  8  a.m. 


PREVIOUSLY  ANNOUNCED 
MEETING:  Legal  Services 
750  First  Street.  NE, 
Room,  Washington, 
336-6800. 
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Qf  Directors  will  be 
.  The  meeting  will 


LOCATION  OF 
Corporation. 
11th  Floor,  Board 
DC  20002,  (202) 


CHANGES  IN  THE  MEETING:  New  agenda 
items  7,8,  and  9  bate  been  added  and 
the  remaining  (origitial)  items  have  been 
renumbered.  The  revised  notice  is  as 
foUows. 

STATUS  Of  MEETING:  Open,  except  that  a 
portion  of  the  meetipg  may  be  closed 
pursuant  to  a  vote  of  a  majority  Of  the 
Board  of  Directors  tp  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the(  aforementioned 
vote,  the  Board  will  iconsider  and  vote 
to  approve  draft  miiiutes  of  executive 
sessions  held  on  November  8, 1993; 
December  6,  1993;  April  15,  1994;  May 
13, 1994,  June  18, 1^94;  and  executive 
sessions  held  by  tha  Presidential  Search 
Committee  on  June  J6, 1994,  and  June 
17, 1994.  The  Board  will  consult  with 
the  President  and  General  Counsel  on 
the  matter  of  lVj7/a/jj!o/i  v.  LSC.  Further, 
the  Board  will  consult  with  the 
Inspector  General  oii  internal  personnel, 
op)erational  and  investigative  matters. 
The  Board  will  also  ponsult  witlvthe 
President  on  intemat  persoimel  and 
operational  matters.  Finally,  the  Board 
will  deliberate  regarding  internal 
personnel  and  opera^onal  matters.  The 
closing  will  be  authdrized  by  the 
relevant  sections  of  i  he  Government  in 
U.S.C.  Sections 
.  and  (10)],  and  the 


the  Sunshine  Act  (5 
552b{c)(2)  (5),  (6),  (7 
corresponding  reguL  ition  of  the  Legal 


(45  CFR  Section 
,  and  (h)).  The 


Services  Corporatioi  i 

1622.5  (a),  (d).  (e).  (f 

closing  will  be  certii  ,ed  by  the 

Corporation's  Gener  J  Counsel  as 

authorized  by  the  ab  3ve-cited 

provisions  of  law.  A  copy  of  the  General 

Counsel's  certificatidn  will  be  posted  for 


pubhc  inspection  at 


the  Corporation's 


headquarters,  located  at  750  First  Street, 
NE.,  Washington,  DC ;  20002,  in  its 
eleventh  floor  reception  area,  and  will 
otherwise  be  availab  e  upon  request. 

MATTERS  TO  BE  CONSf)EREO; 
Open  Session: 


1.  Approval  of  Agenda 
Qosed  Session: 

2.  Consider  and  Act  on  Draft  Minutes  of 
the  November  8, 1993  Executive  Session. 

3.  Consider  and  Act  on  Draft  Minutes  of 
the  December  6, 1993  Executive  Session. 

4.  Consider  and  Act  on  Draft  Minutes  of 
the  April  16, 1994  Executive  Session. 

5.  Consider  and  Act  on  Draft  Minutes  of 
the  May  13, 1994  Executive  Session. 

6.  Consider  and  Act  on  Draft  Minutes  of 
the  June  18, 1994  Executive  Session. 

7.  Consider  and  Act  on  Draft  Minutes  of 
the  June  16, 1994  Presidential  Search 
Committee  Meeting  Executive  Session. 

8.  Consider  and  Act  on  Draft  Minutes  of 
the  June  17, 1994  Presidential  Search 
Committee  Meeting  Executive  Session. 

9.  Consult  with  the  President  and  General 
Counsel  on  the  Matter  of  Wilkinson  v.  LSC. 

10.  Consultation  by  Board  with  the 
President  on  Internal  Personnel  and 
Operational  Matters. 

a.  Consideration  of  the  hispector  General's 
Access  to  Corporation  Documents. 

11.  Consider  and  Act  on  Internal  Personnel 
and  Operational  Matters. 

12.  Consultation  by  Board  with  the 
Inspector  General  on  Internal  Personnel, 
Operational  and  Investigative  Matters. 

Open  Session:  (Resumed) 

13.  Approval  of  Minutes  of  June  18, 1994 
Meeting. 

14.  Chairman's  and  Members'  Reports. 

15.  President's  Report. 

16.  Presentation  by  Representatives  of  the 
Fundraising  Project 

17.  Presentation  by  Linda  Rexer,  President, 
National  Association  of  lOLTA  Programs. 

18.  Consideration  of  Issues  Related  to  the 
Allocation  and  Distribution  of  the 
Corporation's  Fiscal  Year  1995 
Appropriation. 

19.  Consider  and  Act  on  Proposed  Changes 
to  the  Corporation's  Bylaws. 

20.  Consider  and  Act  on  Operations  and 
Regulations  Committee  Report. 

21.  Consider  and  Act  on  Provision  for  the 
Delivery  of  Legal  Services  Committee  Report. 

22.  Consider  and  Act  on  Audit  and 
Appropriations  Committee  Report. 

a.  Selection  of  An  Accounting  Firm  to 
Conduct  the  Corporation's  Financial  Audit 
for  the  Fiscal  Years  1994-1996. 

23.  Inspector  General's  Report. 

24.  Consideration  of  the  Organizational 
Responsibility  for  Oversight  of  Grantee 
Annual  Financial  Audits. 

25.  Public  Comment 

26.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Balie,  Executive  Office.  (202) 
336-8800. 


Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and  . 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  July  8, 1994. 
Patrida  D.  Batie, 
Corporate  Secretary. 

[FR  Doc  94-17039  Filed  7-8-94;  4:46  pm) 
BILLMQ  CODE  70SO-01-M 

LEGAL  SERVICES  CORPORATION 

Operations  and  Regulations  Committee 
Meeting  Changes 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Pulilished  on 
July  13,  1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE:  A 
meeting  of  the  Legal  Services 
Corporation  Board  of  Directors 
Operations  and  Regulations  Committee 
will  be  held  on  July  15, 1994.  The 
meeting  will  commence  at  9  a.m..  on 
July  15, 1994. 

PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  Legal  Services  Corporation, 
750  First  Street,  NE.,  11th  Floor,  Board 
Room,  Washington,  DC  20002,  (202) 
336-8800. 

CHANGES  IN  THE  MEETING: 

LOCATION  OF  MEETING:  Washington  Court 
Hotel,  525  New  Jersey  Avenue,  NW.,  the 
Montpelier  Room.  Washington,  DC 
20001,  (202)  628-2100. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Batie,  Executive  Office,  (202) 
336-6800.  . 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  July  11, 1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 

The  Legal  Services  Corporation's 
billing  code  number  is  #7050-01. 
(FR  Doc.  94-17155  Filed  7-11-94;  3:53  pmj 

BILLING  CODE  705<M>1^ 


Corrections 


^-p ■ — .. -— 

This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)lished  Presidential,  Rule,  Proposed  Rule. 
arxJ  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  COMUNICATIONS 
COMMISSION 

47  CFR  Part  73  -  : 

[MM  Docket  No.  94-35,  RM-8442] 

Radio  Broadcasting  Services; 
Muscatine,  lA 

Correction 

In  proposed  rule  document  94-12064 
appearing  on  page  25874  in  the  issue  of 
Wednesday,  May  18,  1994,  in  the 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put>lished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunients  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  COMUNICATIONS 
COMMISSION 

47  CFR  Part  73  -  : 

[MM  Docket  No.  94-35,  RM-8442] 

Radio  Broadcasting  Services; 
Muscatine,  lA 

Correction 

In  proposed  rule  document  94-12064 
appearing  on  page  25874  in  the  is^ue  of 
Wednesday,  May  18,  1994,  in  the 


heading,  the  Docket  No.  should  have 
appeared  as  set  forth  above. 


ULUNG  CODE  150S-01-O 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[RAO  Letter  24  DA  94-268] 

Responsible  Accounting  Officers: 
Accounting  for  Work  Force  Reduction 
Programs 

Correction 

In  notice  document  94-7886 
appearing  on  page  15729  in  the  issue  of 
Monday,  April  4, 1994,  make  the 
foltowing  correction: 

On  page  15729,  in  the  third  column, 
beginning  in  the  tenth  line,  remove 
"When  the  restracturing  expenses  are 
actually  paid  Nonoperating  Income.". 

BILUNG  CODE  1S06K>1-0 


Federal  Register 

Vol.  59.  No.  133 

Wednesday,  July  13,  1994 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Part  102 

[Notice  1994-5] 

Special  Fundraising  Projects  and 
Other  Use  of  Candidate  Names  by 
Unauthorized  Committees 

Correction 

In  rule  document  94-8690  beginning 
on  page  17267  in  the  issue  of  Tuesday, 
April  12, 1994  make  the  foUov^-ing 
correction: 

§102.14    [Corrected] 

On  page  17269,  in  the  third  column, 
in  §  102.14,  paragraph  (b)(3).  in  the  third' 
line,  remove  the  "§  ". 

BILUNG  CODE  1505-01-0 


5  9 


994 


Wednesday 
July  13,  1994 


Part  II 


H  ■■  ^ 

'  C    1 


Department  of 
Education 

Cooperative  Demonstration  Program 
(Correctional  Education);  Notices 
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DEPARTMENT  C  F  EDUCATION 

Cooperative  Demonstration  Program 
(Correctional  Edjjcation) 

nt  of  Education. 

priorities, 
selection  criteria, 
require|nents  for  grants  to  be 
1995. 


AGENCY:  Departm  Bi 
ACTION:  Notice  of  final 
required  activitie  > 
and  other 
made  in  fiscal 


yeiir 


SUIMMARY:  The  Se  ;retary  announces 
priorities  for  awa  ds  to  be  made  in  fiscal 
year  (FY)  1995  us  ing  funds  appropriated 
in  FY  1994  under  the  Cooperative 
Demonstration  Pi  sgram,  which  is 
authorized  by  the  Carl  D.  Perkins 
Vocational  and  A  jplied  Technology 
Education  Act  {P<  rkins  Act).  Under  the 
absolute  priority.  Funds  under  this 
competition  wou  d  be  reserved  for 
apphcations  proposing  to  demonstrate 
successful  cooper  ition  between  the 
private  sector  anc  public  agencies  in 
vocatioaal  educat  on  programs  that 
serve  criminal  off  inders  under  the 
supervision  of  the  justice  system.  In 
addition,  the  Seer  ?tary  particulaily 
invites  applicatioi  is  that,  within  the 
absolute  priority  c  n  correctional 
education,  incorp  >rate  one  or  more  of 
the  following  invi  ational  priorities:  (1) 
advanced  technol  )gies;  (2)  community- 
based  correctiona  education;  and  (3) 
juvenile  justice  ec  ucation.  The 
Secretary  also  im{  oses  requirements 
related  to  the  prio  ities  and  other 
matters,  and  will  i  ise  new  selection 
criteria  in  evaluati  ng  applications 
submitted  for  this  competition  only. 
EFFECTIVE  DATE:  T  le  provisions  in  this 
notice  take  effect  i  ither  45  davs  after 
publication  in  the  Federal  Register  or 
later  if  Congress  tJ  nes  certain 
adjournments.  If  y  3u  wish  to  know  the 
effective  date,  call  or  write  the 
Department  of  Edi  cation  contact 
person. 

FOR  FURTHER  INFOF  MATION  CONTACT:  Gail 
M.  Schwartz  or  Ct  ristopher  Koch,  U.S. 
Department  of  Edi  cation,  400  Maryland 
Avenue,  S\V.,  rooi  i  4529,  Switzer 
Building,  Washing  ton,  DC.  20202-7242. 
Telephone:  (202}-  ;05-5621.  hidividuals 
who  use  a  telecom  nunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
hiformation  Relay  Service  (FIRS)  at  1- 
800-877-8339  bet  veen  8  a.m.  and  8 
p.m..  Eastern  time  Monday  thcpugh 
Friday. 

SUPPLEMENTARY  INi  ORMATION:  The 
Cooperative  Demo  istration  Program 
provides  financial  assistance  for.  among 
other  things,  model  projects  that 
demonstrate  succe  isful  cooperation 
between  the  privat  3  sector  (including 
employers,  consor  ia  of  employers,  labor 
oi-ganizations,  buil  ling  trade  councils, 
and  private  agenci  ss.  organizations,  and 
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institutions)  and  public  agencies  in 
vocational  education  (including  State 
boards  for  vocational  education,  State  or 
local  corrections  or  correctional 
education  agencies,  or  eligible 
recipients  as  defined  in  34  CFR  400.4). 
This  program  can  help  further  the 
purposes  of  the  National  Education 
Goals;  specifically,  the  correctional 
education  priority  directly  supports  the 
Goal  that,  by  the  year  2000,  every  adult 
American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

The  designation  of  correctional 
education  as  a  priority  under  the 
Cooperative  Demonstration  program  is 
based  on  the  critical  problems  of 
illiteracy  and  recidivism  pervading  our 
Nation's  adui*-and  juvenile  corrections 
population.  The  U.S.  Department  of 
Education's  National  Aduh  Literacy 
Survey  Report,  "Literacy  Behind  Prison 
Walls"  described  a  70  percent  illiteracy 
rate  among  a  sample  of  prisoners  as 
follows: 

About  seven  in  ten  prisoners  *   •  •  are 
apt  to  experience  difficulty  in  performing 
tasks  thai  require  them  to  integrate  or 
synthesize  information  from  complex  or 
lengthy  texts  or  to  perform  quantitative  tasks 
that  involve  two  or  more  sequential 
operations  and  that  require  the  individual  to 
set  up  the  problem  (1993,  p.  vi). 

Additionally,  a  recent  study, 
"Vocational  and  Academic  Indicators  of 
Parole  Success."  published  in  the 
Journal  of  Correctional  Education, 
found  that  inmates  who  had  received 
academic  and  vocational  training  while 
in  prison  were  more  likely  to  be 
employed  and  less  likely  to  commit 
crimes  after  their  release  than  other 
inmates  (Schumacker,  et  al.,  1990). 

Academic  and  vocational  training  is 
also  critical  for  probationers  and 
parolees,  since  the  majority  of  the 
Nation's  criminal  offenders  are  serving 
sentences  v\'ithin  community 
corrections  settings.  Acco^^ding  to  the 
Bureau  of  Justice  Statistics,  there  were 
about  3.5  miUion  adults  imder 
correctional-supervision  in  the  United 
States  at  the  beginning  of  1993.  Of  these, 
2.6  million,  or  74  percent,  were  under 
active  probation  or  parole  supervision 
within  the  community. 

Educational  programs  for  criminal 
offenders  that  use  applied  learning 
strategies  to  teach  life  skills,  job  skills, 
and  literacy  can  reduce  the  livelihood 
that  the  offenders  will  return  to  the 
criminal  justice  system.  After 
completing  their  sentences,  ex-ofienders 
often  have  limited  opportunities  for 
meaningful  employment  aiid  lack 
necessary  basic  life  skills,  including  the 


job-seeking  and  job-retention  skills 
needed  to  obtain  and  maintain 
employment.  Without  basic  literacy  and 
job  skills,  it  is  unlikely  that  these 
persons  will  become  fully  productive 
members  of  society. 

On  April  6, 1994,  the  Secretary 
pubhshed  a  notice  of  proposed 
priorities,  required  activities,  selection 
criteria,  and  other  requirements  for  the 
Cooperative  Demonstration  Program 
(Correctional  Education)  in  the  Federal 
Register  (59  FR  16192). 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  is  . 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  18  parties  submitted 
comments.  An  analysis  of  the  specific    " 
comments  follows: 

Absolute  and  Invitational  Priorities 

Comments:  One  commenter 
recommended  that  priority  be  given  to 
programs  that  build  on  correctional 
education  projects  previously  funded 
,under  the  Cooperative  Demonstration 
Program. 

Discussion:  The  Secretary  intended  . 
that  previously  funded  correctional 
education  demonstration  grants,       -    . 
awarded  in  September  1992,  include 
plans  for  continuing  after  Federal 
funding  ends,  as  demonstrated  by  the 
selection  criteria  used  in  the  ear  her 
competition.  The  Secretary  believes  that 
while  expanding  previously  funded 
programs  may  indeed  be  worthwhile, 
other  projects  should  be  afforded  the 
opportunity  to  compete  for  these  limited 
Federal  funds.  Nevertheless,  previously 
funded  projects  are  eligible  to  apply  for 
funds  under  this  competition  on  the 
same  basis  as  other  projects. 

Changes:  None. 

Comments:  Several  commentcrs  made 
suggestions  for  more  comprehensive 
services  to  be  identified  under  the 
proposed  priorities,  including:  pre- 
vocational  assessment,  individual 
training  plans  for  students,  case 
management  as  an  approach  to 
providing  social  services  for  released 
offenders,  student  retention  as  an 
outcome  measure,  use  of  support 
systems  in  the  community,  and  the 
availability  of  non-traditional  vocational 
training  programs  for  female  offenders. 
One  commenter  recommended  that 
invitational  priorities  be  created  for 
offenders  with  special  learning  needs 
and  histories  of  substance  abuse.  One 
commenter  also  recommended  that  the 
coordination  of  the  academic. 


vov^ciional,  and  substance  abuse 
treatment  components  be  an  integral 
feature  of  the  funded  projects. 

Discussion:  The  Secretary 
acknowledges  that  all  of  these 
components  would  provide  more 
comprehensive  services  and,  under  the 
existing  priority,  they  may  be  included 
in  an  application  at  the  applicant's 
discretion.  The  priority  has  been 
designed  to  allow  an  applicant 
flexibility  and  creativity  to  meet  the 
needs  that  exist  in  its  own  institution  or 
commimity. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  eligibility  be  expanded  to  include 
those  who  sure  not  former  offenders.  This 
commenter  also  proposed  that  Federal 
funds  be  used  to  pay  for  internships  in 
for-profit  institutions. 

Discussion:  The  Secretary  believes 
that  this  competition  should  be  limited 
to  projects  that  will  serve  criminal 
offenders  under  the  supervision  of  the 
justice  system,  including  those  on 
probation  and  parole.  As  discussed 
elsewhere  in  this  notice,  this  priority 
was  chosen  based  on  the  critical 
problems  of  literacy  and  recidivism 
pervasive  among  the  adult  and  juvenile 
corrections  population. 

With  respect  to  the  comment 
concerning  the  use  of  Federal  funds  to 
pay  for  internships  in  for-profit 
institutions,  the  Secretary  does  not 
believe  that  this  type  of  assistance  is 
necessary  for  the  successful  completion 
of  projects  that  address  the  absolute 
priority  established  in  this  notice. 

Changes:  None. 

Comments:  One  commenter  suggested 
aligning  the  priority  with  the  School-to- 
Work  Opportunities  Act  and  national 
skill  standards.  In  addition,  the 
commenter  recommended  that  the 
priority  reflect  current  U.S.  Department 
of  Labor  policy  regarding  education  and 
workforce  development. 

Discussion:  The  Secretary  believes  the 
priority  is  consistent  v/ith  the  School-to- 
Work  Opportunities  Act  and  the  Goals 
2000:  Educate  America  Act.  For 
example,  the  priority  includes  such 
components  as  work-based  and  school- 
based  learning,  transition  activities,  and 
partnerships  between  public  and  private 
agencies,  required  in  the  School-to- 
Work  Opportunities  Act.  The  priority 
also  targets  the  National  Education 
Goals  of  adult  Uteracy  and  life  long 
learning. 

The  Goals  2000:  Educate  America  Act 
established  a  Skills  Standards  Board.  A 
primary  responsibility  of  the  Board  will 
be  to  coordinate  the  development  of 
voluntary  national  skill  standards.  At 
this  time,  national  skill  standards  do  not 
exist;  therefore,  applicants  are 
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voi^oiional,  and  substance  abuse 
treatment  components  be  an  integral 
feature  of  the  funded  projects. 

Discussion:  The  Secretary 
acknowledges  that  all  of  these 
components  would  provide  more 
comprehensive  services  and,  under  the 
existing  priority,  they  may  be  included 
in  an  application  at  the  applicant's 
discretion.  The  priority  has  been 
designed  to  allow  an  applicant 
flexibility  and  creativity  to  meet  the 
needs  that  exist  in  its  ovwi  institution  or 
community. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  eligibility  be  expanded  to  include 
those  who  aie  not  former  offenders.  This 
commenter  also  proposed  that  Federal 
funds  be  used  to  pay  for  internships  in 
for-profit  institutions. 

Discussion:  The  Secretary  believes 
that  this  competition  should  be  limited 
to  projects  that  will  serve  criminal 
offenders  under  the  supervision  of  the 
justice  system,  including  those  on 
probation  and  parole.  As  discussed 
elsewhere  in  this  notice,  this  priority 
was  chosen  based  on  the  critical 
problems  of  literacy  and  recidivism 
pervasive  among  the  adult  and  juvenile 
corrections  population. 

With  respect  to  the  comment 
concerning  the  use  of  Federal  funds  to 
pay  for  internships  in  for-profit 
institutions,  the  Secretary  does  not 
believe  that  this  type  of  assistance  is 
necessary  for  the  successful  completion 
of  projects  that  address  the  absolute 
priority  established  in  this  notice. 

Changes:  None. 

Comments:  One  commenter  suggested 
aligning  the  priority  with  the  School-to- 
Work  Opportunities  Act  and  national 
skill  standards.  In  addition,  the 
commenter  recommended  that  the 
priority  reflect  current  U.S.  Department 
of  Labor  policy  regarding  education  and 
workforce  development. 

Discussion:  The  Secretary  believes  the 
priority  is  consistent  v/ith  the  School-to- 
Work  Opportunities  Act  and  the  Goals 
2000:  Educate  America  Act.  For 
example,  the  priority  includes  such 
components  as  work-based  and  school- 
based  learning,  transition  activities,  and 
partnerships  between  public  emd  private 
agencies,  required  in  the  School-to- 
Work  Opportunities  Act.  The  priority 
also  targets  the  National  Education 
Goals  of  adult  Uteracy  and  life  long 
learning. 

The  Goals  2000:  Educate  America  Act 
established  a  Skills  Standards  Board.  A 
primary  responsibility  of  the  Board  will 
be  to  coordinate  the  development  of 
voluntary  national  skili  standards.  At 
this  time,  national  skill  standards  do  not 
exist;  therefore,  applicants  are 


encouraged  to  use  common  standards 
that  have  been  developed  by  trade  and 
professional  associations,  such  as  the 
National  Occupational  Competency 
Testing  histitute  and  the  Vocational- 
Technical  Education  Consortium  of 
States,  or  other  standards  that  are  being 
utilized  in  current  training  programs, 
including  those  being  developed  by 
organizations  under  contract  with  the 
Departments  of  Education  and  Labor. 

Changes:  None. 

Comments:  One  commenter  stated 
that,  as  currently  written,  the  absolute 
priority  rendered  them  ineligible 
because  their  State  legislature  mandates 
that  instruction  be  separate  from 
custody. 

Discussion:  The  Secretary 
acknowledges  the  unique  circuntistances 
surroiinding  education  and  vocational 
training  programs  for  incarcerated  and 
detained  individuals.  This  competition, 
however,  is  specifically  designed  to 
include  all  criminal  offenders  including 
those  in  community  corrections  settings 
and,  therefore,  does  not  exclude  State 
systems  that  separate  custody  from 
instruction,  as  long  as  a  private  sector 
entity  is  involved  in  the  proposed 
project  as  well. 

Changes:  None. 

Definitions 

Comments:  One  commenter  requested 
that  the  definition  of  "community 
corrections"  be  expanded  to  include 
individuals  who  may  not  be  under  the 
supervision  of  a  parole  or  probation 
officer  and  are  in  the  community,  e.g., 
halfway  house  residents,  pre-release 
residents,  or  work  release  program 
participants. 

Discussion:  Under  the  absolute 
priority,  individuals  under  the 
supervision  of  the  criminal  justice 
system,  including  halfway  house 
residents,  pre-release  residents  and 
work  release  program  participants,  are 
eligible  to  be  served.  (34  CFR  400.4 
defines  "criminal  offender"  as  any 
individual  who  is  charged  with,  or 
convicted  of,  any  criminal  offense, 
including  a  youth  offender  or  a  juvenile 
offender  and  "correctional  institution" 
as  any  prison,  jail,  reformatory,  work 
farm,  detention  center,  or  halfway 
house,  community-based  rehabiUtation 
center,  or  any  other  similar  institution 
designed  for  the  confinement  or 
rehabilitation  of  criminal  offenders.) 
Only  invitational  priority  2 — 
community  corrections  is  limited  to 
criminal  offenders  under  the 
supervision  of  a  parole  or  probation 
officer. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  definition  of  "life  skills"  be 


aligned  with  the  recommendations  in  a 
report  issued  by  the  Department  of 
Labor,  the  Secretary's  Commission  on 
Achieving  Necessary  Skills  (SCANS). 
The  commenter  suggested  that  the  life 
skills  definition  be  expanded  to  include 
a  number  of  basic,  thinking, 
interpersonal,  and  resource  management 
skills  including  moral,  social  and 
religious  values,  managing  personal 
finances,  and  human  resources 
management. 

Discussion:  The  definition  of  "life 
skills"  is  consistent  with  many  of  the 
workplace  competencies  identified  in 
SCANS.  In  this  notice,  "life  skills"  is 
broadly  defined  to  include  self- 
development,  communication,  job 
development,  and  education:  however, 
certain  limitations  do  exist.  For 
example,  "life  skills"  does  not  include 
moral,  social  and  religious  values, 
personal  finances,  and  human  resource 
management  because  these  activities  are 
not  the  types  of  assistance  that  are 
necessary  for  the  success  of  projects  that 
address  the  absolute  priority  established 
in  this  notice.  Therefore,  these  are  not 
included  in  the  definition  of  "life 
skills." 

Change^:  None. 

Selection  Criteria 

Comments:  One  commenter  believed 
the  State's  colleges  would  be  ineligible 
for  assistance  under  the  priority  because 
the  "Program  Factors"  selection 
criterion  rewards  correctional  education 
programs  that  provide  learning  situated 
at  worksite  locations  outside  of 
institutions  and  requires 
interdisciplinary  staff  in-service 
education  that  includes  security 
personnel. 

Discussion:  The  purpose  of  this 
competition  is  to  demonstrate 
successful  cooperation  between  the 
private  sector  and  public  agencies  in 
vocational  education  programs,  and  to 
provide  transition  from  correctional 
education  programs  to  productive 
employment.  This  includes,  among 
other  tilings,  work  experience  or 
employment  based  learning  programs. 
The  priority  and  selection  criteria, 
however,  do  not  stipulate  where  the 
work  experience  is  to  occur  or  how  it 
may  be  accomplished,  thus  allowing  the 
apphcant  creativity  and  flexibility  in 
developing  a  model. 

Interdisciplinary  staff  in-service 
education  involving  security  personnel 
is  an  important  component  found  in 
comprehensive  correctional  education 
programs  already  funded  by  the 
Department  of  Education  and,  for  this 
reason,  is  reflected  in  the  selection 
criteria.  Such  interaction  supports  team 
building  and  an  education  system  that 
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is  mntually  beneacial  to  both  education 
and  corrections  staff. 
Changes:  None. 
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Comments:  Tvv^ 
expressed  concei 
requirement  that 
this  competition 
10  percent  of  thai' 
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that  the  Secretary 
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Discussion:  The. 
that  limiting  the 
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Federal  funds  for 
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The  primary 
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programs.  If  more 
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ensure  that  the 
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Cb.anges:  None. 

Absolute  Priority 

Under  34  CFR 
Secretary  gives  an 
applications  that 
priority.  The 
this  competition 
that  demonstrate 


commenters 
regarding  the 
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s  invitational  priority 
iiicorporate  the  use 
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1(  jaming,  in  the  context 
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105(c){3),  t.he    ■ 
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(a)  Work  experience  or  apprenticeship 
programs; 

(o)  Transitional  worksite  job  training 
for  vocatioaal  education  students^that  is 
related  to  their  occupational  goals  and 
closely  linked  to  classnxMn  and 
laboratory  instruction  provided  by  an 
eligible  recipient; 

(cj  Placement  services  in  occupations 
that  the  students  are  preparing  to  enter; 

(d)  If  practical,  projects  that  will 
benefit  the  pubhc,  such  as  the 
rehabilitation  of  public  schools  or 
housing  in  iimer  cities  or  economically 
depressed  rural  areas;  or 

(e)  Employment-based  learning 
programs. 

Required  Activities 

The  Secretary  requires  that  any 
projects  funded  under  this 
competition — 

(a)  Coordinate  with  community 
agencies  that  furnish  transitional 
supportive  services  to  criminal 
offenders  such  as  individual  and  family 
counseling,  housing  assistance, 
transportation,  and  social  and  cultural 
activities; 

(b)  Include  a  well-designed  staff 
inser\'ice  education  component  to 
insure  the  effective  implementation  of 
the  program; 

(cj  Address  the  special  learning  needs 
of  offenders; 

(d)  Use  appHed  learning  strategies  to 
teach  life  skills,  jobs  skills,  and  literacy; 

(e)  If  applicable,  provide  for  a 
transition  from  institutional 
environments  to  community  settings; 

(0  Address  State  and  local  labor 
shortages  and  consult  the  State 
Occupational  Information  Coordinating 
Committee  or  State  Labor  Market 
Information  Unit  in  making  this 
determination;  and 

(g)  Must  submit  proof  of  committed 
partnerships  between  public  agencies 
and  the  private  sector.  The  definitions 
of  "private"  and  "pubhc"  contained  in 
34  CFR  77.1  do  not  include  entities 
under  the  supervision  or  control  of  the 
Federal  Government;  thus.  Federal 
entities,  including  Federal  prisons,  are 
not  eligible  members  of  the  partnerships 
required  by  34  CFR  42e.4(b). 

This  program  activity  is  authorized  by 
section  420A(a}{2j  of  the  Perkins  Act 
(Pub.  L.  101-392,  104  Stat.  753  (1990)). 

Invitational  Priorities 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary  is 
particularly  interested  in  apphcations 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However,  under 
34  CFR  75.105(c)(1),  an  application  that 
meets  these  invitational  priorities  does 
not  receive  competitive  or  absolute 
prefer«ice  over  other  appUcations: 


Invitational  Priority  1 — Advanced 
Technolo^s 

Projects  that  incorporate  the  use  of 
interactive  instructional  tedmologies, 
such  as  distance  learning,  in  the  context 
of  both  student  training  and  staff 
inservice  training. 

Invitational  Priority  2 — Community 
Corrections 

Projects  that  provide  integrated 
vocational  and  academic  education  to 
individuals  on  probation  or  parole  in 
community  corrections. 

Invitational  Priority  3 — Juvenile  Justice 
Education 

Projects  that  provide  integrated 
vocational  and  academic  education  to 
students  in  the  juvenile  justice  system. 
This  may  include  youth  placed  in 
detention  centers,  training  schools,  boot 
camps,  or  community-based  programs. 

Definitions 

As  used  in  this  notice — 

'"Applied  learning"  is  actively 
student-oriented,  characterized  by  hvely 
classroom  discussions,  absorbing  group 
projects,  meanii^ful  homework 
assignments,  laboratory  experiments, 
live  and  videotaped  presentations,  and 
other  hands-on  activities.  The  ptirpose 
of  applied  learning  is  to  create  an 
environment  that  actively  engages 
students  and  teachers  in  a  collaborative 
learning  process. 

"Community  corrections"  refers  to 
programs  serving  probationers  and  . 
parolees. 

"Life  skills"  includes  self- 
development,  communication  skills,  job 
development,  and  education. 

"Literacy"  means  an  individual's 
ability  to  read,  write,  and  speak  in 
English  fflid  compute  and  solve 
problems,  at  levels  of  proficiency 
necessary  to  function  on  the  job  and  In 
society,  to  achieve  one's  goab,  and  to 
develop  one's  knowledge  and  potential. 

Criteria  fior  Evaluating  AppUcatimis 

For  the  FY  1995  grant  competition 
under  the  Cooperative  Demonstration 
program  (Correctional  Education)  only, 
the  Secretary  uses  the  selection  criteria 
and  assigned  points  in  34  CFR  426.21 
with  the  exception  of  34  CFR  426.21(a) 
and  (b),  which  are  replaced  with  the 
following: 

(a)  Program  factors.  (25  points)  The 
Secretary  reviews  the  application  to 
assess  the  quality  of  the  proposed 
project,  including  the  extent  to  which 
the  proposed  project  will  provide — 

(1)  Integrated  academic  and 
vocational  activities  that  reflect  ciment 
and  projected  l^or  market  trends  and 
are  based  upon  the  SecretMy  of  Labor's 


Commission  on  Achievement  of 
Necessary  Skills  (SCANS)  report 
recommendations; 

(2)  Transition  from  correctional 
education  programs  to  productive 
employment  including  one  or  more  of 
the  following: 

(i)  Work  experience  or  apprenticeship 
projects. 

(ii)  Transitional  worksite  job  training 
for  vocational  education  students  that  is 
related  to  their  occupational  goals  and 
closely  linked  to  classroom  and 
laboratory  instruction  provided  by  an 
eligible  recipient. 

(iii)  Placement  services  in 
occupations  that  the  students  are 
preparing  to  enter. 

(iv)  If  practical,  projects  that  will 
benefit  the  public,  such  as  the 
rehabihtation  of  public  schools  or 
housing  in  inner  cities  or  economically 
depressed  rural  areas. 

(v)  Employment-based  learning 
programs. 

(3)  Post-sentence  transitional  services 
and  follow-up  assistance; 

(4)  Interdisciplinary  staff  in-service 
education  that  includes  security 
personnel; 

(5)  Inmate  assessment  that  addresses 
academic,  vocational  and  special 
learning  needs; 

(6)  Ongoing  occupational  counseling 
to  assist  with  the  development  of  an 
individual  vocational  plan; 

(7)  Coordination  with  community 
agencies  that  fiimish  transitional 
supportive  services  to  criminal 
offenders  such  as  individual  and  family 
counseling,  housing  assistance, 
transportation,  and  social  and  cultiu^ 
activities; 

(8)  Coordination  with  the  State 
Occupational  Information  Coordinating 
Committee  or  State  Labor  Market 
Information  Unit  in  determining  State 
and  local  labor  shortages;  and 

(9)  Adequate  and  appropriate 
involvement  and  cooi>eration  of  the 
pubhc  and  private  sectors  in  the 
projects,  including — 

(i)  A  clear  identification  of  the  public 
and  private  sector  involvement  in  the 
planning  of  the  project; 

(ii)  A  description  of  public  and 
private  sector  involvement  in  the 
planning  of  the  project  including  letters 
of  commitment;  and 

(iii)  A  description  of  public  and 
private  sector  involvement  in  the 
operation  of  the  project. 

(b)  Educational  significance.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  proposes — 

(1)  Project  objectives  that  contribute 
to  the  improvement  of  education  for 
criminal  offenders; 
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Commission  on  Achievement  of 
Necessary  Skills  (SCANS)  report 
recommendations; 

(2)  Transition  from  correctional 
education  programs  to  productive 
employment  including  one  or  more  of 
the  following: 

(i)  Work  experience  or  apprenticeship 
projects. 

(ii)  Transitional  worksite  job  training 
for  vocational  education  students  that  is 
related  to  their  occupational  goals  and 
closely  linked  to  classroom  and 
laboratory  instruction  provided  by  an 
eligible  recipient. 

(iii)  Placement  services  in 
occupations  that  the  students  are 
preparing  to  enter. 

(iv)  If  practical,  projects  that  will 
benefit  the  public,  such  as  the 
rehabihtation  of  public  schools  or 
housing  in  inner  cities  or  economically 
depressed  rural  areas. 

fv)  Employment-based  learning 
programs. 

(3)  Post-sentence  transitional  services 
and  follow-up  assistance; 

(4)  Interdisciplinary  staff  in-service 
education  that  includes  security 
personnel; 

(5)  Inmate  assessment  that  addresses 
academic,  vocational  and  special 
learning  needs; 

(6)  Ongoing  occupational  counseling 
to  assist  with  the  development  of  an 
individual  vocational  plan; 

(7)  Coordination  wim  community 
agencies  that  furnish  transitional 
supportive  services  to  criminal 
offenders  such  as  individual  and  family 
counseling,  housing  assistance, 
transportation,  and  social  and  cultiu^ 
activities; 

(8)  Coordination  with  the  State 
Occupational  Information  Coordinating 
Conunittee  or  State  Labor  Market 
Information  Unit  in  determining  State 
and  local  labor  shortages;  and 

(9)  Adequate  and  appropriate 
involvement  and  cooperation  of  the 
pubhc  and  private  sectors  in  the 
projects,  including — 

(i)  A  clear  identification  of  the  public 
and  private  sector  involvement  in  the 
planning  of  the  project; 

(ii)  A  description  of  public  and 
private  sector  involvement  in  the 
planning  of  the  project  including  letters 
of  commitment;  and 

(iii)  A  description  of  public  and 
private  sector  involvement  in  the 
operation  of  the  project. 

(b)  Educational  significance.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  proposes — 

(1 )  Project  objectives  that  contribute 
to  the  improvement  of  education  for 
criminal  offenders; 


(2)  To  use  unique  and  iiuiovative 
techniques  to  produce  benefits  that 
address  educational  problems  and  needs 
that  are  of  national  significance;  and 

(3)  To  base  the  proposed  project  on 
successfully  designed,  established,  and 
operated  model  vocational  education 
programs  that  include  components 
similar  to  the  components  required  by 
this  program,  as  evidenced  by  empirical 
data  that  demonstrate  impact  from  those 
programs  in  factors  such  as — 

(i)  Student  performance  and 

achievement; 
(ii)  GED  completion;  and 
(iii)  Post-sentence  emploj-ment  or 

enrollment  in  education  or  training 

programs  or  both. 

Other  Requirements 

Purchase  of  Equipment 

The  projects  funded  under  this 
competition  may  expend  up  to  10 
percent  of  Federal  funds  for  equipment 
as  defined  in  34  CFR  74.132  and  80.3. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations:  34 
CFR  Parts  400  and  426. 

Program  Authority:  20  U.S.C  2420a. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.199D  Cooperative  Demonstration 
Program) 

Dated:  July  6,  1994. 

Augusta  Souza  Kappner, 

Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 

IFR  Doc.  94-16902  Filed  7-12-94;  8:45  am] 
BILUNG  CODE  400IM>1-P 

[CFDA  No.:  84.1 99D] 

Cooperative  Demonstration  Pivgram 
(Correctional  Education);  Notice 
Inviting  Applications  for  New  Awatxls 
for  Fiscal  Year  (FY)  1995 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 


Regulations  (EDGAR),  the  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
competition. 

Purpose  of  Program:  The  Cooperative 
Demonstration  Program  (Correctional 
Education)  provides  financial  assistance 
for  the  development  of  model  projects 
that  would  demonstrate  successful 
cooperation  between  the  private  sector 
and  public  agencies  in  vocational 
education  programs  that  serve  criminal 
offenders  imder  the  supervision  of  the 
criminal  justice  system. 

Eligible  Applicants:  (1)  State 
educational  agencies;  (2)  local 
educational  agencies;  (3)  postsecondary 
educational  institutions;  (4)  institutions 
of  higher  education;  and  (5)  other  public 
~  and  private  agencies,  organizations,  and 
institutions. 

Deadline  for  Transmittal  of 
Applications:  September  2, 1994. 

Deadline  for  Intergovernmental 
Review:  November  1, 1994. 

Available  Funds:  $2,000,000. 

Estimated  Range  of  Awards: 
$300,000-  $600,000. 

Estimated  Average  Size  of  Awards: 
$500,000  for  project  period. 

Estimated  Number  of  Awards:  4. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals  and  Nonprofit 
Organizations). 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  Part  81  (General  Education 
Provisions  Act — Enforcement). 

(7)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocuirement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  for  this  pixjgram  in 
34  CFR  Parts  400  and  426. 
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Priorities 

The  priorities  id  the  notice  of  final 
priority,  required  activities,  and 
selection  criteria  fbr  the  Cooperative 
Demonstration  Prt^gram  (Correctional 
Education),  as  puljlished  elsewhere  in 
this  issue  of  the  Federal  Register,  apply 
to  this  competitioa. 

Selection  Criteria . 

For  the  FY  1995J  grant  competition 
(for  aVvards  to  be  ijade  in  FY  1995  using 
FY  1994  funds)  under  the  Cooperative 
Demonstration  Program  (Correctional 
Education),  the  Secretary  uses  the 
following  selectio^  criteria  to  evaluate 
applications  for  n^w  grants  for  this 
competition.  The  toaximura  score  for  all 
of  these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  pctrenjlheses. 

(a)  Progmm  factors.  (25  points)  The 
Secretary  reviews  the  application  to 
assess  the  quality  )f  the  proposed 
project,  including  the  extent  to  which 
the  proposed  project  will  provide — 

(1)  Integrated  acsdemic  and 
vocational  activities  that  reflect  current 
and  projected  labor  market  trends  and 
are  based  upon  thf  Secretary  of  Labor's 
Commission  on  Achievement  of 
Necessary  Skills  (!  «IANS)  report 
reconmiendations 

(2)  Transition  fr  )m  correctional 
education  programs  to  productive 
employment  including  one  or  more  of 
the  following: 

(i)  Work  experie  nee  or  apprenticeship 
projects. 

(ii)  Transitional  worksite  job  training 
for  vocational  edu  :ation  students  that  is 
related  to  their  oa  upational  goals  and 
closely  linked  to  c  iassroom  and 
laboratory  instrud  ion  provided  by  an 
eligible  recipient. 

(iii)  Placement « ervices  in 
occupations  that  t  le  students  are 
preparing  to  enter 

(iv)  If  practical,  jrojects  that  will 
benefit  the  public,  such  as  the 
rehabilitation  of  p  iblic  schools  or 
housing  in  inner  c  ities  or  economically 
depressed  rural  ar  ;as. 

(v)  EmploymenI  -based  learning 
programs. 

(3)  Post-sentenc  i  transitional  services 
and  follow-up  ass  stance; 

(4)  Interdiscipliiary  staff  in-service 
education  that  includes  security 
personnel; 

(5)  Inmate  assessment  that  addresses 
academic,  vocatio  lal  and  special 
learning  needs; 

(6)  Ongoing  occ  upational  counseling 
to  assist  with  the  i  levelopment  of  an 
individual  vocatiqnal  plan; 

(7)  Coordination  with  community 
agencies  that  fum  sh  transitional 


supportive  services  to  criminal 
offenders  such  as  individual  and  family 
counseling,  housing  assistance, 
transportation,  and  social  and  cultural 
activities; 

(8)  Coordination  with  the  State 
Occupational  Information  Coordinating 
Committee  or  State  Labor  Market 
Information  Unit  in  determining  State 
and  local  labor  shortages;  and 

(9)  Adequate  and  appropriate 
involvement  and  cooperation  of  the 
public  and  private  sectors  in  the 
projects,  including — 

(i)  A  clear  identification  of  the  public 
and  private  sector  involvement  in  the 
planning  of  the  project; 

(ii)  A  description  of  public  and 
private  sector  involvement  in  the 
planning  of  the  project  including  letters 
of  commitment;  and 

(iii)  A  description  of  public  and 
private  sector  involvement  in  the 
operation  of  the  project. 

(b)  Educational  significance.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  proposes — 

(1)  Project  objectives  tnat  contribute 
to  the  improvement  of  education  for 
criminal  offenders; 

(2)  To  use  unique  and  innovative 
techniques  to  produce  benefits  that 
address  educational  problems  and  needs 
that  are  of  national  significance;  and 

(3)  To  base  the  proposed  project  on 
successfully  designed,  established,  and 
operated  model  vocational  education 
programs  that  include  components 
similar  to  the  components  required  by 
this  program,  as  evidenced  by  empirical 
data  that  demonstrate  impact  fi-om  those 
programs  in  factors  such  as — 

(ij  Student  performance  and 

achievement; 
(ii)  GED  completion;  and 
(iii)  Post-sentence  employment  or 

enrollment  in  education  or  training 

programs  or  both. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  project  design, 
especially  the  establishment  of 
measurable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project  over  the  award  period; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 


eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Is  clearly  explained  and  is 
appropriate  to  the  project; 

(2)  To  the  extent  possible,  is  objective 
and  will  produce  data  that  are 
quantifiable; 

(3)  Identifies  expected  outcomes  of 
the  participants  and  how  those 
outcomes  will  be  measured; 

(4)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  simimative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results; 

(5)  Will  provide  a  comparison 
between  intended  and  observed  results, 
and  lead  to  the  demonstration  of  a  clear 
link  between  the  observed  results  and 
the  specific  treatment  of  project 
participants;  and 

(6)  Will  yield  results  that  can  be 
summarized  and  submitted  to  the 
Secretary  for  review  by  the 
Department's  Program  Effectiveness 
Panel  as  defined  in  34  CFR  400.4(b). 

(e)  Demonstration  and  dissemination. 
(10  points)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  effectiveness  and  efficiency  of  the 
plan  for  demonstrating  and 
disseminating  information  about  project 
activities  and  results  throughout  the 
project  period,  including — 

(1)  High  quality  in  the  design  of  the 
demonstration  and  dissemination  plan 
and  procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan; 

(2)  Disseminating  the  results  of  tLe 
project  in  a  maimer  that  would  meet  the 
requirement  in  34  CFR  426.31. 

(3)  Identification  of  target  groups  and 
provisions  for  publicizing  the  project  at 
the  loced.  State,  and  national  levels  by 
conducting  or  delivering  presentations 
at  conferences,  workshops,  and  other 
professional  meetings  and  by  preparing 
materials  for  journal  articles, 
newsletters,  and  brochures; 

(4)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in 
replicating  these  methods  and 
techniques,  such  as  by  inviting  them  to 
observe  project  activities; 

(5)  A  description  of  the  types  of 
materials  the^appHcant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available;  and 

(6)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 


project  or  methods  and  techniques  used 
by  the  project. 

(fl  Key  personnel .  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director; 

(ii)  The  quahfi&ations,  in  relation  to  • 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  {f)(l)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (f)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 
fields  related  to  tJie  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  budget — 

(1)  Is  cost  effective  and  adequate  to 
support  the  project  activities; 

(2)  Contains  costs  that  are  reasonable 
and  necessary  in  relation  to  the 
objectives  of  the  project;  and 

(3)  Proposes  using  non-Federal 
resources  available  from  appropriate 
employment,  training,  and  education 
agencies  in  the  State  to  provide  project 
services  and  activities  and  to  acquire 
project  equipment  and  facihties. 

(h)  Adequacy  of  resources  and 
commitment.  (5  points) 

(1)  The  Secretary  reviews  each 
apphcation  to  determine  the  extent  to 
which  the  applicant  plans  to  devote 
adequate  resources  to  the  project.  The 
Secretary  considers  the  extent  to  which 
the— 

(i)  Facilities  that  the  applicant  plans 
to  use  are  adequate;  and 

(ii)  Equipment  and  supplies  that  the  ' 
applicant  plans  to  use  are  adequate. 

l2)  The  Secretary  reviews  each 
apphcation  to  determine  the 
commitment  to  the  project,  including    . 
whether  the — 

(i)  Uses  of  non-Federal  resources  are 
adequate  to  provide  project  services  and 
activities,  especially  resources  of 
community  organizations  and  State  and 
local  educational  agencies;  and 


project  or  methods  and  techniques  used 
by  the  project. 

(fl  Key  personnel .  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  apphcant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director; 

(ii)  The  quaUH^ations,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(Hi)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  {f)(l)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (f)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 
fields  related  to  the  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  budget — 

(1)  Is  cost  effective  and  adequate  to 
support  the  project  activities; 

(2)  Contains  costs  that  are  reasonable 
and  necessary  in  relation  to  the 
objectives  of  the  project;  and 

(3)  Proposes  using  non-Federal 
resources  available  from  appropriate 
employment,  training,  and  education 
agencies  in  the  State  to  provide  project 
services  and  activities  and  to  acquire 
project  equipment  and  facihties. 

fh)  Adequacy  of  resources  and 
commitment.  (5  points) 

(1)  The  Secretary  reviews  each 
apphcation  to  determine  the  extent  to 
which  the  applicant  plans  to  devote 
adequate  resources  to  the  project.  The 
Secretary  considers  the  extent  to  which 
the— 

(i)  Facilities  that  the  applicant  plans 
to  use  are  adequate;  and 

(ii)  Equipment  and  supplies  that  the 
applicant  plans  to  use  are  adequate. 

(2)  The  Secretary  reviews  each 
application  to  determine  the 
commitment  to  the  project,  including 
whether  the — 

(i)  Uses  of  non-Federal  resources  are 
adequate  to  provide  project  services  and 
activities,  especially  resources  of 
community  organizations  and  State  and 
local  educational  agencies;  and 
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(ii)  Applicant  has  the  capacity  to 
continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  under 
this  part  ends. 

Cost  Sharing 

A  recipient  of  an  award  under  this 
competition  must  provide  not  less  than 
25  percent  of  the  total  cost  (the  sum  of 
the  Federal  and  non-Federal  shares)  of 
the  project  it  conducts.  The  non-Federal 
share  may  be  in  the  form  of  cash  or  in- 
kind  contributions,  including  the  fair 
market  value  of  facilities,  overhead, 
personnel,  and  equipment. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subjecl  to  the 
requirements  of  Executive  Order  12372 
(Intergoverrmiental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the    ' 
procedure  established  in  each  State 
under  the  Executive  Order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
May  3,  1994  (59  FR  22904-22905). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawride,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary.  E.O.  12372— 
CFDA#  84.199D,  U.S.  Department  of 
Education,  Room  4161,  400  Maryland 
Avenue.  S.W.,  Washington,  D.C.  20202- 
0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  D.C.  time)  on 
the  date  indicated  in  this  notice. 


Please  note  that  the  aboi-e  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  six  copies  of 
the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.1 99D). 
Washington,  DC.  20202-4725  or 

(2)  Hand  deliver  the  original  and  .six 
copies  of  the  application  by  4:30  p.m. 
(Washington,  D.C.  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center.  Attention: 
(CFDA#  84.199D),  Room  3633,  Regional 
Office  Building  #3,  7th  and  D  Streets, 
S.W.,  Washington,  D.C.  20202-4725. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  witli  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretarv-. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  5>ecretary 
does  not  accept  either  of  the  following 
as  proof  of  matting: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgement  to  each  applicant.  If  .in 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  70»- 
9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  suffix  letter,  if  any— 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

To  apply  for  an  award  under  this 
program  competition,  apphcations  must 
be  organized  in  the  following  order  and 
include  the  following  five  parts: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88)). 


IMI 
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Part  II:  Budset  Inlormation. 
Part  III:  Budget  Nftrrative. 
Part  IV:  Program  Narrative. 
Part  V:  Additional  Assurances  and 
Certifications:  i 

a.  Assurances — Npn-Construction 
Programs  (Standard  Form  424B). 

b.  Certification  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  Instructions. 

c.  Certification  re|arding  Debarment, 
Suspension,  Ineligil>ility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
Instructions.  (NOTH:  ED  80-0014  is 
intended  for  the  usq  of  grantees  and 
should  not  be  transijiitted  to  the 
Department.) 

a.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLI  -A)  (if  applicable) 
and  Instructions,  an  d  Disclosure  of 


Lobbying  Activities 


(Standard  Form  LLI  -A). 


Continuation  Sheet 


All  forms  and  instructions  are 
included  as  Appendix  A  of  this  notice. 

To  assist  potential  applicants, 
questions  and  answers  pertaining  to  this 
program  are  included  as  Appendix  B. 

All  applicants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances  and  six  copies  of  the 
application.  Please  mark  each 
application  as  original  or  copy.  Local  or 
State  agencies  may  choose  to  submit 
two  copies  with  the  original. 

No  grant  may  be  awarded  unless  a 
completed  application  form  has  been 
received.  (20  U.S.C.  1241-1391) 

For  Further  Information  Contact:  Gail 
M.  Schwartz,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Room  4512— MES),  Washington,  DC 
20202-7242.  Telephone  (202)  205-5621. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Gopher  Server  at 
GOPHER.ED.GOV  (under 
announcements.  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  2420(a). 

Dated:  )uly  6. 1994. 

Augusta  Souza  Kappner, 

Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  theii  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


Item:  Entry: 

1      Self-explanator  r 

Dateapplicatioff 
State  if  applicable) 
(if  applicable). 


3      State  use  only  (i 


10 


11 


submitted  to  Federal  agency  (or 
&  applicant's  control  number 


applicable). 


If  this  application  is  to  continue  or  revise  an 
existing  award,  lenter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 


Legal  name  o 
organizationa 


applicant,  name  of  primary 
init  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  n,  ime  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer!  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  app'opriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 
letter<s)  in  the  S]  ace(s)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funldingljudget  period  for  a  project 
with  a  project  >d  completion  date. 

—  "[Revision"  m«  ans  any  change  in  the  Federal 
financial  obligation  or 

contingent  lia  lility  from  an  existing 
obligation. 

agency  from  which  assistance  is 
i  ivith  this  application. 

of  Federal  Domestic  Assistance 
number  and  tit  e  of  the  program  under  which 
assistance  is  req  aested. 

Enter  a  brief  dt  scriptive  title  of  the  project,  if 
more  than  one  ]  irogram  is  involved,  you  should 
append  an  expliination  on  a  separate  sheet.  If 
,  construction  or  real  property 
a  map  showing  project  location. 


Nameof  Federa 
being  requested 

Use  the  Catalog 


appropriate  (eg 
projects),  attach 


provide  a  sumsu 


For  preappiicalions,  use  a  separate  sheet  to 


ry  description  of  this  project. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities) 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  wUI  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
.  -efTicial  representative  must  be  on  file  in  the 
applicant's  <^ce.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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PART  II ^  BUDGET  INFORMATION 


SECTION  A  -  Budget  Summary  by 


1. 

Personnel 

2. 

Fringe  Benefits  (Rate  : 

3. 

Travel 

4. 

Equipment 

5. 

Supplies 

.  6- 

Contractual           „ 

7. 

Other 

8. 

Total,  Direct  Cost 
(lines  1  through  7) 

9. 

Indirect  Cost  (Rate   %) 

4i 

10. 

Training  Costs/Stipends 

11. 

TOTAL,  Federal  Fionds  Req 
(lines  8  through  10) 

SECTION  B  -  Cost  Sharing  Summa 


1.   Cash  Contribution 


In-Kind  Contribution 
(only  costs  specifically 
for  this  project) 


TOTAL,  Cost  Sharing  (Rati 


NOTE: 


For  FULLY- FUNDED  PI 
12 -month  budget  per 
budget  period;  and 

For  MULTI -YEAR  PRO. 
month  budget  perioi 
budget  period;  Coli 
period;  and  Column 
period. 
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PART  II ^  BUDGET  INFORMATION 


SECTION  A  -  Budget  Summary  by  Categories 


A 

B 

C 

D 

1. 

Personnel 

2. 

Fringe  Benefits  (Rate   %) 

3. 

Travel 

4. 

Equipment 

5. 

Supplies 

€• 

Contractual          ..  ■ 

7. 

Other 

8. 

Total,  Direct  Cost 
(lines  1  through  7) 

' 

■ 

9. 

Indirect  Cost  (Rate   %) 

10. 

Training  Costs/Stipends 

11. 

TOTAL,  Federal  Fionds  Requested 
(lines  8  through  10) 

SECTION  B  -  Cost  Sharing  Summary  (if  appropriate) 


. 

A 

B 

C 

D 

1. 

Cash  Contribution 

2- 

In-Kind  Contribution 
(only  costs  specifically 
for  this  project) 

3. 

TOTAL,  Cost  Sharing  (Rate 

%) 

NOTE: 


For  FULLY-FLHTOED  PROJECTS  use  Column  A  to  record  the  first 
12-month  budget  period;  Column  B  to  record  the  second  12-month 
budget  period;  and  Column  C  to  record  the  total. 

For  MULTI- YEAR  PROJECTS  use  Column  A  to  record  the  first  12- 
month  budget  period;  Column  B  to  record  the  second  12 -month 
budget  period;  Column  C  to  record  the  third  12 -month  budget 
period;  and  Column  D  to  record  the  fourth  12 -month  budget 
period. 


IMI 
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Section  C   -   Bupget  Estimates    (Federal   Funds  Only)    For  Balance  of   Project 

Budget   Periods 


Second 


INSTRUCTIONS  FOR  PART  II-  -  BUDGET  INFORMATION 


SECTION  A  -  Eu(  [get  Summary  by  Categories 


1 
2 
3 


Personnel:   Show  salaries  to  be  paid  to  project  personnel . 
Fringe  B4nef its :   Indicate  the  rate  and  amount  of  fringe  benefits 


Travel : 
travel  o 
people  t( 

Equioment 


has  a  us 
unit  ($5 

Supplies : 
used 

Contract 


dur J  ng 


1.  a 


(except 
and  (2)~ 

Other : 


Indirect 


10 
■11, 


Indicate 
sharing 
the  local 
of  Feder 

BILLING  CODE  400O-01-C 


Third 


Fourth 


Fifth 


Indicate^  the,  amount  requested  for  both  inter-  and  intra -State 
project  staff.  Include  funds  for  at  least  one  trip  for  two 
attend  a  project  director's  meeting  in  Washington,  D.C. 

:  Indicate  the  cost  of  non-expendable  personnel  property  that 
iful  life  of  more  than  one  year  and  a  cost  of  $300  or  more  per 
000  or  more  if  State,  Local,  or  Tribal  Government) . - 


Include  the  cost  of  consumable  slipplies  and  materials  to  be 
the  project. 


1:  Show  the  amount  to  be  used  for  (1)  procurement  contracts 
tjhose  which  belong  on  other  lines  such  as  supplies  and  equipment)  ; 
^b-contracts.  ... 

Indicate  all  direct  costs  not  clearly  covered  by  lines  1  through 
including  consultants. 


6  above 

Total,  pjrect  Cost:   Show  the  total  for  lines  1  through  7 


Costs :   Indicate  the  rate  and  amount  of  indirect  costs.   NOTE: 


For  trailing  grants,  the  indirect  cost  rate  cannot  exceed  8% 

Training .iSticer.d  Cost:   (if  allowable) 


TOTAL,  Federal  Funds  Requested:   Show  total  for  lines  8  through  10. 


SECTION  B  -  Cost  Sharing  Summary 


n 


the  actual  rate  and  amount  of  cost  sharing  when  there  is  a.  cost 
2quirerr,ent .   If  cost  sharing  is  required  by  program  regulations, 
share  required  refers  to  a  percentage  of  -TOTAL  PROJECT  COST,  not 
at  funds-.  -  '  ■    " 
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Instructions  for  Part  III — ^Budget 
Narrative 

Prepare  a  detailed  Budget  Narrative 
for  the  first  year  of  the  project  that 
justifies,  and/or  clarifies  the  budget 
figures  ^own  in  Section  A.  Explain: 

1.  How  personnel  costs  are 
calculated — provide  yearly  and/or 
hourly  rates;  for  other  than  full-time 
staff,  provide  hours  per  day,  wegk, 
month,  and  year. 

2.  The  basis  used  to  estimate  certain 
costs  (professional  personnel, 
consultants,  travel,  indirect  costs)  and 
any  other  cost  that  may  appear  \musual; 

3.  How  the  major  cost  items  relate  to 
the  proposed  project  activities  (refer  to   . 
application  page); 

4.  The  costs  of  the  project's  evaluation 
component; 

5.  What  matching  occurs  in  each 
budget  category;  and  provide  estimated 
budget  totals  for  the  secxind,  third, 
fourth,  and  fifth  years  of  the  project. 

Instructions  for  Part  IV — ^Program 
Narrative 

The  program  narrative  will  comprise 
the  largest  portion  of  your  application. 
This  part  is  where  you  spell  out  the 
who,  what,  when,  where,  why,  and  how 
of  your  proposed  project. 

Although  you  vvill  not  have  a  form  to 
fill  out  for  your  narrative,  there  is  a 
format.  Ttis  format  is  the  selection 
criteria.  Because  your  application  will 
be  reviewed  and  rated  by  a  review  panel 
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Instructions  for  Part  ni — Budget 
Narrative 

Prepare  a  detailed  Budget  Narrative 
for  the  first  year  of  the  project  that 
justifies,  and/or  clarifies  the  budget 
figures  ^own  in  Section  A.  Explain: 

1.  How  personnel  costs  are 
calculated — provide  yearly  and/or 
hourly  rates;  for  other  than  full-time 
staff,  provide  hours  per  day,  week, 
month,  and  year. 

2.  The  basis  used  to  estimate  certain 
costs  (professional  personnel, 
considtants,  travel,  indirect  costs)  and 
any  other  cost  that  may  appear  tmusual; 

3.  How  the  major  cost  items  relate  to 
the  proposed  project  activities  (refer  to 
application  page); 

4.  The  costs  of  the  project's  evaluation 
component; 

5.  What  matching  occurs  in  each 
budget  category;  and  provide  estimated 
budget  totals  for  the  second,  third, 
fourth,  and  fifth  years  of  the  project 

Instructions  fbr  Part  IV — Program 

Narrative 

The  program  narrative  will  comprise 
the  largest  portion  of  your  application. 
This  part  is  where  you  spell  out  the 
who,  what,  when,  where,  why,  and  how 
of  your  proposed  project. 

Although  you  will  not  have  a  form  to 
fill  out  for  your  narrative,  there  is  a 
format.  This  format  is  the  selection 
criteria.  Because  your  application  will 
be  reviewed  and  rated  by  a  review  panel 


on  the  basis  of  the  selection  criteria, 
your  narrative  should  follow  the  order 
and  format  of  the  criteria. 

Before  preparing  your  application, 
you  should  carefully  read  the  legislation 
and  regulations  of  the  program, 
eligibility  requirements,  information  on 
any  priority  set  by  the  Secretary,  and  the 
selection  criteria  for  this  competition. 

Your  program  narrative  should  be 
clear,  concise,  and  to  the  point.  Begin 
the  narrative  with  a  one  page  abstract  or 
simimary  of  your  proposed  project. 
Then  describe  the  project  in  detail, 
addressing  each  selection  criterion  in 
order. 

The  Secretary  strongly  requests  you 
limit  the  program  narrative  to  no  more 
than  30  double-spaced,  typed  pages  (on 
one  side  only),  although  the  Secretary 
will  consider  your  application  if  it  is 
longer.  Be  sure  to  number  consecutively 
ALL  pages  in  your  application. 

You  may  include  supporting 
documentation  as  appendices.  Be  sure 
that  this  material  is  concise  and 
pertinent  to  this  program  competition. 

You  are  advised  that: 

(a)  The  Department  considers  only 
information  contained  in  the 
apphcation  in  ranking  applications  for 
funding  consideration.  Letters  of 
support  sent  separately  fi-om  the  formal 
application  package  are  not  considered 
in  the  review  by  the  technical  review 
panels.  lEDGARSec.  75.217) 


(b)  The  technical  review  panel 
evaluates  each  application  solely  on  the 
basis  of  the  established  technical  review 
criteria.  Letters  of  support  contained  in 
the  apphcation  will  strengthen  the 
application  only  insofar  as  they  contain, 
commitments  which  pertain  to  the 
established  technical  review  criteria, 
such  as  commitment  and  resources. 

Estimated  Public  Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980.  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  of  information. 
Pubhc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  90  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
You  may  SCTid  comments  regarding  this 
burden  to  the  U.S.  Department  of 
Education,  Information  Management 
and  Compliance  Division,  Washington. 
D.C.  20202-^651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  OMB  1830-0013. 
Washington,  D.C.  20503. 
(Information  collection  approved  under 
OMB  control  nimiber  1830-0013. 
Expiration  date:  2/28/95.) 

BILU^t6  COOC  400<M>1-M 
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Note: 


0MB  Approval  No.  0344-0040 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Certain  o '  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
\o  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


to  certify 
As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant 


'4 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  ana  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  p'oject  described  in  this  application. 

Will  give  the  nwarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  .he  right  to  examine  all  records, 
books,  papers,  ar  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  wi  h  generally  accepted  accounting 
standards  or  ag  ency  directives. 


the 


Will  establish 
from  using 
constitutes  or 
or  organizational 
gain. 


safeguards  to  prohibit  employees 

ir  positions  for  a  purpose  that 

presents  the  appearance  of  personal 

conflict  of  interest,  or  personal 


Will  initiate 
applicable  timd 
the  awarding  a  ;ency 


Will  comply 
Personnel  Act 
relating  to  pre^ribed 
for  programs 
statutes  or  regil 
OP.M's  Standards 
Administratiot 


6.    Will  comply  w 


limited  to:  (a) 
1964  (PL.  88- 
on  the  basis  o 
Title  IX  of  the 
amended  (20  U 


and 


complete  the  work  within  the 
frame  after  receipt  of  approval  of 


with   the   Intergovernmental 

of  1970  (42  use.  5§  4728-4763) 

standards  for  merit  systems 

funded  under  one  of  the  nineteen 

ations  specified  in  Appendix  A  of 

for  a  Merit  System  of  Personnel 

(5  C.F.R.  900,  Subpart  F). 


th  all  Federal  statutes  relating  to 


nondiscrimination.  These  include  but  are  not 


Title  VI  of  the  Civil  Rights  Act  of 
52)  which  prohibits  discrimination 
race,  color  or  national  origin;  (b) 
education  Amendments  of  1972,  as 
S.C.  §§  1681-1683,  and  1685-1686), 


which  prohibitf  discrimination ijn  the  basis  of  sex; 
(c)  Section  504 


)f  the  RehabiliUtion  Act  of  1973, 


amended  (29  U.S.C.  S  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 


L'.S.C.§§  6101 


ination  on  the  I  asis  of  age 


as 


-6107),  which  prohibits  discrim- 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (PL.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f^ 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (PL.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §S  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S  C.  § 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made: 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U  S.C.  §§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  §§  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  §  276c  and  18 
use.  §§  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  §§  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  fli 
purchase  requirements  of  Section 
Flood  Disaster  Protection  Act  of  197 
which  requires  recipients  in  a  speci 
area  to  participate  in  the  program  i 
flood  insurance  if  the  total  cost 
construction  and  acquisition  is  SIO.C 

11.  Will  comply  with  environmental  st 
may  be  prescribed  pursuant  to  the 
institution  of  environmental  qu 
measures  under  the  National  Ei 
Policy  Act  of  1969  (PL.  91-190)  a 
Order  (EO)  11514;  (b)  notificatioi 
facilities  pursuant  to  EO  11738;  (c! 
wetlands  pursuant  to  EO  11990;  (d) 
flood  hazards  in  floodpiains  in  accon 
11988;  (e)  assurance  of  project  con 
the  approved  State  manageme 
developed  under  the  Coastal  Zone 
Act  of  1972  (16  use.  §§  1451 
conformity  of  Federal  actions  to  Sta 
Implementation  Plans  under  Sectior 
Clear  Air  Act  of  1955,  as  amended 
7401  et  seq);  (g)  protection  of  underg 
of  drinking  water  under  the  Safe  Dr 
Act  of  1974,  as  amended,  (PL.  93- 
protection  of  endangered  specie 
Endangered  Species  Act  of  1973,  as  a 
93-205). 

12.  Will  comply  with  the  Wild  and  Seer 
of  1968  (16  use.  §§  1271  et  se<5 
protecting  components  or  potential  c 
the  national  v».  .'.d  and  scenic  rivers  sy 
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APPLICANT  ORGAM1ZATK3N 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
coostruction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 

may  be  prescribed  ptirsuant  to  the  following:  (a) 

institution  of  environmental  quality  control 

measures  under  the  National  Environmental 

Policy  Act  of  1969  (PL.  91-190)  and  Executive 

Order  (EO)  11514;  (b)  notification  of  violating 

facilities  pursuant  to  EO  11738;  (c)  protection  of 

wetlands  pursuant  to  EO  1 1990;  (d)  evaiuation  of 

flood  hazards  in  floodpiains  in  accordance  with  EO 

11988;  (e)  assurance  of  project  consistency  with 

the  approved  State  management   program 

developed  under  the  Coastal  Zone  Management 

Act  of  1972  (16  U.S.C.   §§   1451  et  seq  );  (f) 

conformity  of  Federal  actions  to  State  (Clear  Air) 

Implementation  Plans  under  Section  176(c)  of  the 

Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  S 

7401  et  seq.);  (g)  protection  of  underground  sources 

of  drinking  water  under  the  Safe  Drinking  Water 

Act  of  1974,  as  amended,  (P.L.  93-523);  and  (h) 

protection  of  endangered  species  under  the 

Endangered  Species  Act  of  1973.  as  amended,  (P  L 

93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  §§  1271  et  seq.)  related  to 
protecting  coraponenU  or  potential  components  of 
the  national  v».  .'.d  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  ( 16  use.  469a- 1  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended,  7  U.S.C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U  S  C.  §5  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  nnancia! 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requiremenU  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


rCNATURE  OF  AUTHORIZED  CE«TlFYll»GOPPIOAL 


APPLICANT  ORGAWlZArKJN 


TJTLE 


DATE  SOSMITTEO 


se  42tB  <4  U)  esck 
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CERTTFIGATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  shouklrefS' to  the  regulations  died  below  to  determine  the  certificatk>n  to  which  th^  Applicants 

should  also  review  the  instructions  for  certiBcation  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  complian*e  with  certification  requirements  under  34  CFR  Part  82,  "New  Restiictions  on  Lobbying*  and  34  CFR  Part  85, 
*Coveminent-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  K>r  Drug-Free  Workplace 
(Grants).'  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliattce  wOl  be  placed  when  the  Department 
of  Ed  ucabon  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Sectioil  1352,  Title  31  of  the  U.S.  Code,  and 
impleinemed  at  34  CFF  Part  82.  for  persons  entering  Into  a 
gnnt  or  cooperative  acreement  over  $100,000,  as  defined  at  34 
CFR  Part  82.  Sections  fllOS  and  82.110,  the  applicant  certifies 
that 

(a)  No  Federal  approptiated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  at  the  undersigned,  to  any  person  for 
influencing  or  attemp^ng  to  influence  an  officer  or  employee 
of  any  agency,  a  Mem|er  of  Confess,  an  officer  or  employee 
of  Confess,  or  an  employee  of  a  Member  of  Congress  m 
coiwection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperativf  agreement  »nd  the  extension, 
continuation,  reiMwal,aineiKiment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  furuis  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  ir\flueiK«  an  officer  or  employee  of  any  agency,  a 
Member  of  ConCTess,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Membef  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard;  Form  -  LLL,  "Disclosure  Form 
to  Report  Lobbying,'  iA  accordance  with  its  instructions; 

(c)  The  undersigned  slmll  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
suhawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subredpients  shall  dertify  aivi  disclose  accordingly. 

1.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for 
prospective  partidpants  inprimary  covered  transactions,  as 
defined  at  34  CFR  Part  85,  Sections  85.105  and  85.110  - 

A.  The  applicant  certifies  that  it  and  its  prindpals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 

debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  t|ree-year  period  preceding  this 
application  been  convicted  of  or  nad  a  civil  judgment  reitdered 
agiinst  them  for  commission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  G^ederal,  State,  or  local)  transaction  or  contract  under 
a  public  transaction,  violation  of  Federal  or  State  antitrust 
tUtutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  £ilse 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
dvilly  charged  by  a  governmental  entity  (Federal.  State,  or 
local)  with  commission  of  any  of  the  offenses  enumerated  in 
paragraph  (l)(b)  of  thiscertification;  and 


(d)  Have  not  within  a  three-year  period  preceding  this 
application  had  one  or  more  public  transactions  (Federal,  State, 
or  local)  tenninated  for  cause  or  default;  and 

B.  Where  the  applicant  is  imable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFRPart  85,  Subpart  F,  for  grantees,  as 
deftned  at  34  CFR  Part  85,  Sections  S.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to 
provide  a  arug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the 
imlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Esublishing  an  on-going  drug-frte  awareness  program  to 
inform  employees  about— 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-firee  workplace; 

(3)  Any  available  drug  counselit\g,  rehabilitation,  and 
empk>yee  assistance  programs;  and 

(4)  The  peiulties  that  may  be  imposed  upon  empk>yees  for 
drug  abuse  violations  occurring  m  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  performance  of  the  grant  be  given  a  copy  of  the 
sutement  required  by  paragraph  (a); 

(d)  Notifying  the  empk>yee  In  the  statement  required  by 
paragraph  (a)  that,  »8  a  condition  of  empioymeitt  under  the 
grant,  the  employee  will— 

(1)  Abide  by  the  terms  of  the  sutement;  and 

(2)  Notify  the  emptoyer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criinirud  drug  statute  occurring  in  the  workplace 
no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency,  in  writLng,  within  10  calendar  days 
after  receiving  notKe  under  subparagraph  (dX20  from  an 
employee  or  otherwise  receivir^  actual  notice  of  such 
conviction.  Employm  of  convicted  employees  must  provide 
notice,  induding  position  title,  to:  Director,  Grants  aiul 
Contiacts  Service,  VS.  Department  of  Education,  400 
MaryUnd  Avenue,  S.W.  (Room  3124,  CSA  Regional  Office 
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Building  No.  3),  Washington.  DC  20202-4571.  N 
Indude  the  identification  number<s)  of  each  affoc 

(0  Taking  one  of  the  following  actions,  within  30 
of  receiving  notice  under  subparagraph  (d)(2).  w 
any  employee  who  is  so  convKteo- 

(1)  Taking  appropriate  personnd  action  against  i 
employee,  up  to  and  including  termination,  cons 
requirements  of  the  Rehabiliution  Act  of  1 973,  a: 

(2)  Re«juiring  such  emptoyee  to  partidpate  satisft 
drug  abuse  assistance  or  rehabilitatwn  program  i 
such  purposes  by  a  Federal  Stain  or  k)cal  heahh, 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  Mth  effmt  to  continue  to  mail 
drug-free  workplace  through  implementation  of 
(a).n)).(c).(d),(e),and(f). 

B.  The  grantee  may  insert  in  the  space  provided 
s>te(s)  for  the  performance  oi  work  done  in  conm 
specific  grant: 

Place  of  Performance  (Street  address,  dfy,  county 
code) 


Check  □  if  there  are  workplaces  on  file  that  are  r 
here. 


As  the  dtily  authorized  representative  of  the  appti 


NAMEOFAPPUCANT 


'RiJ^TED  NAME  ANDTTTLE  OF  AUTHC«]ZED 


SIGNATURE 
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Building  No.  3),  Washington.  DC  2(002-4571.  Notice  shall 
include  the  identifkation  numberfs)  of  each  affected  grant; 

(0  Taking  one  of  the  foUowing  actions,  within  30  calendar  days 
of  receiving  notice  under  subparagraph  (d)Q).  wRh  respect  to 
any  employee  who  is  so  convicteo-- 

(1)  Taking  appropriate  personnd  action  against  such  an 
employee,  up  to  and  including  tennination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1 973,  as  amended;  or 

(2)  Reciiiring  such  empfeyee  to  paitkipate  satisfactorily  in  a 
drug  abuse  assisunce  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal.  State;  or  kical  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
Jrug-free  workplace  through  implemenution  of  paracraphs 
(a)/n>).(c).(d),re).and(f).  t-  v  f 

B.  The  grantee  may  insert  tn  the  space  provided  below  the 
site(s)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  state,  zip 
code) 


DRUG-FREE  WORKFLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988.  and 

implemented  at  34  CFRPart  85,  Subpart  F,  for  grantaea,  m 
defined  at  34  CFR  Pan  85,  Sections  85.605  and  Kj610  - 

A.  As  a  condition  ofthe  grant.  I  certify  that  I  wiOitot  engage  in 

the  unlawful  manufacture,  distribution,  dispensing, 
poMession,  or  use  of  a  controlled  substance  in  conducting  any 
activity  with  the  grant;  and  ^     ' 

R  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violabon  occurring  during  the  conduct  of  any  gram  activity  I 
wrili  report  the  conviction,  in  writing.  «vithin  lOolendar  day* 
of  die  conviction,  to:  Director.  Grants  and  Contracts  Scrvio^ 
U.St  Department  of  Educacon,  400  Maryland  Avenue;  S  W 
(Romn  31 24,  GSA  Regional  Office  BuikUng  No.  3). 
Washington,  DC  20202-4571 .  Notice  shaU  mdudc  the 
idenb/kation  n  umberfs)  of  each  affected  gram. 


Check  □  if  there  are  workplaces  on  file  that  are  not  idenbfied 
here. 


As  the  duly  authorized  representative  of  the  applicant.  I  hereby  certify  that  the  applicant  will  comply  with  the  above  cettificttiona. 


NAMEOFAPPUCAI^ 


PR/ A  WARD  NUMBER  AND/OR  PROJECT  NAME 


»RifJTED  NAME  ANDITTLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 
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Certification  Kegardinjg  Debarment,  Suspension,  Ineligibility  and 
Voluntary  fccclusion  —  Lower  Tier  Covered  Transactions 

)      

This  certification  is  required  by  the  Departtnent  of  Education  regulations  implementing  Executive  Order 
12549,  Debannnent  and  Suspension,  34  tJR  Part  85,  for  all  tower  tier  transactions  meeting  the  threshold 
and  tier  requirements  >tated  at  Section  85.110. 

Instructions  for  Cettidcation 


1 .  By  si^ng  and  n^mUt^ng  this  propocal,  the 
prosnecti  velower  ber  paftiapant  is  providing  the 
ceniBcation  set  out  be»«f. 

2.  The  certification  in  thisdause  b  a  material 
represer.ution  of  fart  upon  whjch  reliance  w«$  pUcad 
wKen  tiSis  transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroT>eoui  certification,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  depa,tiiier.t  or  agency  with  which 
this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide 
immeoiate  written  noticelto  the  person  to  which  this 
proposal  is  Submitted  if  a^  any  tune  the  prospective 
k>wer  tier  participant  kaitns  that  its  certiTicauon  was 
erroneous  when  submitt^  or  has  become  erroneous 
by  reason  of  changed  circumstances. 

4  The  term.s  "covered  transaction,'  *debanned," 
"suspended,"  "ineligiblc'lower  tier  covered 
transaction,"  "participant,"  "person,"  "primary  covered 
transaction,"  "principal,"  "proposal,' and  "volunurily 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  Coveraee  sections  of 
rules  implementing  Executive  Onieri2S49.  You  may 
contact  tne  person  To  whif  h  this  proposal  is  submitted 
for  assistance  in  obuinin|  a  copy  of  those  regiilations. 

5.  The  prospective  lowerltier  participant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
know-ingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  debarred, 
suspended,  declared  ineligible,  or  volunurily 
excluded  from  parcapatjpn  in  this  covered 
transaction,  uruess  authorized  by  the  department  or 
agency  with  which  this  transaction  onginated. 


€.  The  prospective  lower  tier  partidpant  hather 
agrees  oy  submitting  this  proposal  that  it  will 
Include  (he  clause  tiQed  "Certiiication  Reeaiding 
Debarment,  Suspension,  Ineligibility,  and  Voiuntary 
Exclusion-Lower  Tier  Covered  Transactions," 
without  modification.  In  all  lower  tier  covered 
transactions  and  in  all  sobcitations  for  lower  tier 
covered  transactions. 

7.  A  partidpant  in  a  covered  transaction  may  rdy    - 
upon  a  certihcation  of  a  prospecti\-e  participant  in  a 
lower  tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
partidpant  may  dedde  the  method  and  frequency 
ry  which  it  dctennines  the  eligibility  of  its 
phndpals.  Each  partidpaitt  may,  but  is  not 
required  to,  check  the  .^bnprocurement  List. 

8.  Nothing  contained  in  the  foregoine  shall  be 
construed  to  require  establishment  ofa  system  of 
records  in  order  to  render  in  good  faith  the 
certification  required  by  this  cause.  The  knowledge 
and  information  of  a  partidpant  is  not  required  to 
exceed  that  which  is  normally  possessed  By  a 
prudent  person  in  the  onlinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partidpant  in 
a  covered  transaction  knowingly  enters  into  a  k>wer 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntarily 
excluded  from  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debarment. 


Certification 

(1 )  The  prospective  lofver  tier  partidpant  certifies,  by  subrrvission  of  this  proposal,  that  neither  it  nor  its 
principals  are  presently  deoarred,  suspended,  proposed  for  debarment,  aedared  ineligible,  or 
volunlanly  excluded  from  partidpation  in  this  transaction  by  any  Federal  departmenfor  agency. 

(2)  Where  the  prospe<  tive  lower  tier  partidpant  is  imable  to  certify  to  any  of  the  statements  in  this 
certification,  such  jrospective  partidpant  shall  attadi  an  explanation  to  this  proposal. 


fcslAMEOFAPPUCAhT 


PRINTED  NAME  ANl )  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


ANl) 


SIGNATURE 


ED  80-0014, 9/90  (Repla 


DATE 


es  CC&«)9  (REV.  12/88).  which  is  obsolete) 


Federal  Register  /  ) 


DISCLOSU 

Complete  this  fonn  to 
(Seer 


1.    Type  of  Fcdcrii  Acttone 

□  a.  contract 
b.  grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 
f.   loan  insurance 


2.     S 


4.     Name  and  Address  oi  Reporting  Entity: 


0    Prime 


O    Subawardec 
Tier ,ifi 


Congressional  District  if  k/town: 


6.     Federal  Oepariment/Agency: 


t.     Federal  Action  Number.  U  known: 


10.  a.  Name  and  Address  o(  Lobbying  Entity 

(</  indi%idu^.  lait  name,  fitsi  tunte,  Mth 


Itttaefi 


11.  Amount  oi  Paymenl  icheck  all  thil  apptyfi 
S  D  actual 


IX  Form  o<  PaymeiM  (check  ail  that  appty): 

□  a.  cash 

□  b.  ir»-kind;  specify:  nature 

value    


14.  Brief  Description  ol  Services  Performed  or 
or  Membcris)  cocttacted.  (or  Payment  lndi< 


(tll*Ctt 


IS.  Continuation  Sheelis)  SF>U1>A  attached: 


.  tofortualfoB  iT^ucAted  l^n>u);fa  Ih'a  fors  n  aulbonied  hy  IJ 
MTlion  I3?2.  Hiis  disf  losorr  of  iohbyini;  •cljvitjca  b  ft  B»lc 
vt  fact  upoo  i*bicb  rrtiaoce  w&«  piftccd  by  [be  ti«r  above  wb 
(raD^acUoo  «as  isade  or  eolered  tsto.  This  disctosurc  b  r«t, 
.^1  l.S.C.I?.^!.  n'a  inromaliao  «iil)  be  rrporud  Co  lb«  Co 
anoually  and  «iU  he  available  for  puKlk  imsprelioo.  Asy  pe 
rje  Ibe  rt\fuired  disclosure  sbail  be  aubjeet  U>«  ci^il  peaaliy 
1 1  il.OiiO  and  Dui  aton  (baa  SlOO.tn*  for  eacb  sucb  Taaiire. 


Hittti  Use  Only: . 


?;n*-i**. 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  ihii  fomt  to  ditdote  lobbving  actKitic*  puniunt  to  31  U4.C  13S2 
(See  rcverM  lot  public  burden  ditdoturc.) 


Approo^  bf  OMt 


1.    Type  o(  FcderW  Acttoae 

□  a.  contract 
b.  grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


L    Statw  o<  Federal  ActloiB 

I     I  a.  bkl^offerrapplication 
'~~'  b.  Mtial  award 
c  pott-award 


4.    Name  and  Address  ol  Reporting  Entity: 


a    Prime 


Q    Subawardec 

Tier  .U  known-. 


Congf  estional  Dittrict  i/  known: 


S.     Federal  Oepariment/Agertcy: 


%.     Federal  Action  Number.  H  known: 


3.     teportTjrpe 

□  a.  initial  filing 
b.  rruterial  change 

Fee  Material  Change  <Mf. 
yv quarter 


dale  of  last  report 


I.    M  Reporting  Entity  in  No.  4  ii  Subawardec  inter  Name 
•od  Adittu  ot  Prime 


Congf  estional  Pittrict  it  known: 


7.     Federal  Program  Namc/Oetcription: 


CFOA  Number,  ifappliablt: 


9.     Award  Amount  if  known: 
S 


10.  a.  Name  and  Address  of  Lobbying  Entity 

I//  individual,  laU  name,  fiin  name,  Mlh 


b.  Individuals  Performing  Services  tindudint  addren  if 
different  horn  No.  lOal 
(Ian  name,  first  name,  Mtk 


Itrrtcft  Conttnuauon  Shttus)  jt-LU-A.  il  nrcnsary) 


11.  Amourti  of  Payment  (check  a//  that  apply f. 

i O  actual       O  planned 


12.  Form  ol  PaymctU  (check  ail  ttiat  apptyh 
□    a.  cash 
O    b.  in-kind:  specify:  nature 

*alue    


13.  Type  oi  Payment  tcheck  all  (hat  apf^-h 


Q 
D 

a 

D 

a 

D 


retainer 
one-lime  fee 
commission 
contingent  fee 
deferred 
other,  specify: 


14.  Brief  Description  ol  Service*  Performed  or  to  be  Performed  and  Dale<s)  of  Service,  including  oifKeris),  employce<s), 
or  Memberis)  contactedL  for  Piyment  indicated  in  Item  11: 


ttittch  ConunuUton  ai««f;i)  Sr-tlt-A  il  ntcnt*fYi 


IS.  Continuation  Sheelis)  SF>LU>A  attached:        O  Yes  D  No 


.   foruriuatioa  rr«4ue»ted  Uirougfa  Ih'a  fom  m  ftulhonsed  b;  tiilc  31  L-.S.C. 
MciioB  1352.   T^is'disclosurt  of  tobbyinc:  Ktivitjcs  b  a  sstrpul  npiTwoUUOB 
uf  fact  upoo  wbicb  rHUccr  «u  fA*€td  by  [be  tier  above  i»bea  Ibia 
(rsDUctkio  «as  laade  or  eolercd  iBta.   This  disclosu'rt  is  ret^oircd  pufMast  to 
51  l-.S.C.I?52.  Hftu  iDforaalioo  kiU  be  reported  to  ibe  Coecrcss  setai. 
ADoually  ao<f  will  be  available  tar  puKb<  iaspreijoa.   Aay  penoa  »bo  fails  Co 
rje  Ibe  required  disclosure  sbail  be  aubjcet  u> «  ci^il  pesaliy  of  doI  (cm  Ibao 
tlO.OilO  aud  out  morr  Ibae  tlM,0'<«  for  eacb  sorb  failure. 


Signature: 


Print  Name: 
Fitle.  


Telephone  No.:. 


Date: 


fcderi^  Use  Only: , 


■,y:*i^: 


'-N-V^^^lf^*!'^-- 


IAurt<e*4i«d  tot  Ucji  aaprorfiKlion 
SUm4v4  rem  -  Ui 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACnvmES 

This  disdofure  form  shall  be  completed  by  the  reporting  entity,  whether  tubawardee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  nnaterial  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C. 
section  13S2.  The  filifg  of  a  form  Is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
influendng  or  attempting  to  influence  an  officer  or  employee  of  any  agefKy,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Memt)er  of  Congress  In  corw>ection  with  a  covered  Federal  action.  Use  the 
SF-LLL-A  ContinuaD'on  Sheet  for  adoitional  infonmation  if  the  space  on  the  form  is  inadequate.  Complete  all  Hems  that 
apply  for  both  the  inftial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  information. 

1.  Identify  the  typie  of  covered  Federal  action  for  «vhich  lobbyir\g  activity  is  and/or  has  beer)  secured  to  inftOence  the. 
outcome  of  a  a>vered  Federal  action.  ^  ~ 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  api^ropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  pr^ously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  subrjtitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  reporting  tntity.  Include  Congressional  District,  if 
known.  Check  vie  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  . 
or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  indi|de  but  are  not  limited  to  subcontracts,  su'bgrants  and  contract  awards  under  grants. 


5.-  If  the  organizat^n 
zip  code  of  the 


Enter  tr^  name 
level  below 


filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  dty,  state  and 
prime  Federal  redpient.  IrKiude  Congressional  District  >f  known. 

of  the  Federal  agency  rrtaking  the  award  or  loan  commitment.   Include  at  least  one  organizational 
rume,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 


agency 


7.  Enter  the 
Catalog  of 

commitments. 


Federal  program  narrw  or  description  for  the  covered  Federal  action  (item  1).    If  known,  enter  the  full 
Feqeral  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreemerrts,  loans,  ar»d  loan 


8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  In  Item  1  (e.g.. 
Request  for  Prciposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number,  grant  announcemer^t  numben  the  contract 
grant,  or  lean  j  ward  number:  the  application/proposal  control  number  assigned  by  the  Federal  agency),  indude 
prefixes,  e.g.,  "I  lFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount!  of  the  awardloan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 


10.  (a)  Enter  the  hi  I 
identified  in 


name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 
tem  4  to  influence  the  covered  Federal  action. 


fu  I 


(b)Enter  the 
Enter  Last  N 


names  of  the  indrvidual(s)  performing  services,  and  Indude  full  address  if  different  from  10  (a). 
i  me.  First  Name,  and  Middle  Initial  (Ml). 


11.  Enter  the 

lobbyir>g  entity 
all  boxes  that 
to  be  made. 


amoi*it  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 

[item  10).  Indicate  whether  the  payment  has  been  made  (actiial)  or  will  be  made  (planned).  Check 

a  >ply.   If  tNs  is  a  material  change  report,  enter  the  cumulative  amount  of  payment  made  or  planned 


12. 

n. 

14. 


Check  the  app  opriate  box(es).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  ih>kind  contribution, 
specify  the  nati  re  and  value  of  the  in-b'nd  payment. 

Check  the  appr  jpriate  t>ox(es).  Check  all  boxes  that  apply.  If  other,  spedfy  nature. 


spedic 


the 


Provide  a  s 
perform,  and 
actual  contact 
employee<$),  oi 

IS.  Oeck  whether 


PubJic  report  ng 
instructions,  searching 
mfonnation  Send 
lor  rtdixing  l)i!$  bur 


d( 


and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
date(s)  of  any  services  rendered  Include  all  preparatory  and  related  activity,  not  just  time  spent  in 
KMth  Federal  offidals.  Identify  the  Federal  offidal(s)  or  emptoyee(s)  contacted  or  the  officer($), 
Memberts)  of  Congress  that  were  contacted. 

or  rtot  a  SF-LLL-A  Continuation  Sheet(s)  is  attached.  - 


16.  The  certifying  o  'ficial  shall  sign  and  date  the  form,  print  his/her  narr>e,  title,  *nd  telephone  number. 


burd^  for  this  collccbon  of  infomution  is  estimated  to  average  30  mintues  per  response,  including  time  for  reviewing 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  ar>d  complebng  and  reviewing  the  collection  of 
cor^ments  regarding  tf»e  burden  estimate  or  any  other  aspect  of  d'.is  collection  of  information,  irKluding  suggestions 
n,  to  the  Office  of  Management  and  Budget  Paperwork  Reduction  Project  (03<8-O046),  Washington,  O  C  20503 
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Appendix  B 

Potential  applicant^  frequently  direct 
questions  to  officials  ( tf  the  IDepartment 
regarding  application  notices  and 
programmatic  and  administrative 
regulations  govemingj  various  direct 
grant  programs.  To  assist  potential 
applicants  the  Departinent  has 
assembled  the  following  most 
commonly  asked  questions. 

Q.  Can  we  get  an  enension  of  the 
deadline?  | 

A.  No.  A  closing  date  may  be  changed 
only  under  extraordinary  circumstances. 
Any  change  must  be  ajnnounced  in  the 
Federal  Register  and  ipply  to  all 
applications.  Waivers  for  individual 
applications  cannot  bi ;  granted 
regardless  of  the  circu  mstances. 

Q.  How  many  copie  s  of  the 
application  should  I  s  ubmit  and  must 
they  be  bound? 

A.  Our  new  policy  ( alls  for  an  original 
and  six  copies  to  be  si  ibmitted.  The 
binding  of  applicatioi  s  is  optional. 

Q.  We  just  missed  t  le  deadline  for  the 
XXX  competition.  Ma  y  we  submit  under 
another  competition? 

A.  Yes,  however,  th  s  likelihood  of 
success  is  not  good,  i^  properly 
prepared  application  nust  meet  the 
requirements  of  the  c<  impetition  to 
which  it  is  submitted 

Q.  Tm  not  sure  whi  ;h  competition,  is 
most  appropriate  for  i  ny  project.  What 
should  1  do? 

A.  We  are  happy  to  discyss  any 
questions  with  you  ar  d  provide 
clarification  on  the  ui  ique  elements  of 
the  various  competitii  ms. 

Q.  Will  you  help  us  prepare  our 
application? 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would 
not  be  appropriate  foi  staff  to  participate 
in  the  actual  writing  (  fan  application, 
but  we  can  respond  t<  <  specific  questions 
about  application  req  lirements, 
evaluation  criteria,  ar  d  the  priorities. 
Applicants  should  ur  derstand  that  this 
previous  preapplicati  jn  consultation  is 


1  o  receive 
o4  months  of  the 
I  ite,  depending  on 
the  number  of  applia  tions  received  and' 
the  number  of  compe  itions  with  closing 
dates  at  about  the  san  le  time. 

Q.  Once  my  applici  lion  has  been 
reviewed  by  the  revie  w  panel,  cgn  you 
tell  me  the  outcome? 

A.  No.  Every  year  \^e  are  called  by  a 
number  of  applicants 
legitimate  reasons  foi 


the  outcome  of  the  re  /iew  prior  to 


fMI 


it  in  any  way 
of  an  application.. 


not  required,  nor  wil 
influence  the  success 

Q.  When  will  I  finc^out  if  I'm  going 
to  be  funded? 

A.  You  can  expect 
notification  within  3 
application  closing  d 


who  have 
needing  to  know 


official  notification.  Some  applicants 
need  to  make  job  decisions,  some  need 
to  notify  a  local  school  district,  etc. 
Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made 
at  that  point,  we  cannot  share 
information  about  the  review  with 
anyone. 

Q.  Will  my  application  be  returned  if 
I  am  not  funded? 

A.  We  no  longer  return  unsuccessful 
applications.  Thus,  applicants  should 
retain  at  least  one  copy  of  the 
application. 

Q.  Can  I  obtain  copies  of  reviewers' 
comments? 

A.  Upon  written  request,  reviewers' 
comments  will  be  mailed  to 
unsuccessful  applicants. 

Q.  Is  travel  allowed  under  these 
projects? 

A.  Travel  associated  with  carrying  out 
the  project  is  allowed.  Because  we  will 
request  the  project  directors  and 
evaluators  of  funded  projects  to  attend 
an  annual  project  directors  meeting,  you 
should  include  annual  trips  for  each  to 
Washington,  DC.,  in  the  travel  budget. 
Travel  to  conferences  is  sometimes 
allowed  when  it  is  for  purposes  of 
dissemination. 

Q.  If  my  application  receives  high 
scores  from  the  re\'iewers,  does  that 
mean  that  I  will  receive  funding? 

A.  Not  necessarily.  It  is  often  the  case 
that  the  number  of  applications  scored 
highly  by  the  reviewers  exceeds  the 
dollars  available  for  funding  projects 
under  a  particular  competition.  The 
order  of  selection,  which  is  based  on  the 
scores  of  all  the  applications  and  other 
relevant  factors,  determines  the 
applications  that  can  be  funded. 

Q.  What  happens  during  negotiations? 

A.  During  negotiations  technical  and 
budget  issues  may  be  raised.  These  are 
issues  that  have  been  identified  during 
the  panel  and  staff  reviews  that  require 
clarification.  Sometimes  issues  are 
stated  as  "conditions."  These  are  issues 
that  have  been  identified  as  so  critical 
that  the  award  cannot  be  made  unless 
those  conditions  are  met.  Questions  may 
also  be  raised  about  the  proposed 
budget.  Generally,  these  issues  are 
raised  because  there  is  inadequate 
justification  or  explanation  of  a 
particular  budget  item,  or  becauseihe 
budget  item  seems  imimportant  to  the 
successful  completion  of  the  project.  If 
you  are  asked  to  make  changes  that  you 
feel  could  seriously  affect  the  project's 
success,  you  may  provide  reasons  for 
not  making  the  changes  or  provide 
alternative  suggestions.  Similarly,  if 
proposed  budget  reductions  will,  in 
your  opinion,  seriously  affect  the  project 
activities,  you  may  explain  why  and 
provide  additional  justification  for  the 


proposed  expenses.  An  award  cannot  be 
made  until  all  negotiation  issues  have 
been  resolved. 

Q.  How  do  I  provide  an  assurance? 

A.  Except  for  SF-424B, 
"Assurances — Non-Construction 
Programs,"  simply  state  in  writing  that 
you  are  meeting  a  proscribed 
requirement. 

Q.  Where  can  copies  of  the  Federal 
Register,  program  regulations,  and 
Federal  statutes  be  obtained? 

A.  Copies  of  thme  materials  can 
usually  be  found  at  your  local  library.  If 
not,  they  can  be  obtained  from  the . 
Government  Printing  Office  by  writing . 
to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  Telephone: 
(202)  783-3238.  When  requesting  copies 
of  regulations  or  statutes,  it  is  helpful  to 
use  the  specific  name,  public  law 
number,  or  part  number.  The  material 
referenced  in  this  notice  should  be 
referred  to  as  follows: 

(1)  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act 
(Perkins  Act)  (Public  Law  101-392. 104 
Stat.  753  (1990)). 

. .  (2)  State  Vocational  and  Applied 
Technology  Education  Programs  and 
National  Discretionary  Programs  of 
Vocational  Education  Final  Regulations, 
34  CFR  Parts  400  and  426. 

(3)  Education  Department  General 
Administrative  Regulations,  34  CFR 
Parts  74,  75,  77,  79,  80,  81,  82,  85,  and. 
86. 

Q.  What  are  the  Department  of 
Education's  Program  Effectiveness  Panel 
and  National  Diffusion  Network? 

A.  The  Program  Effectiveness  Panel 
(PEP)  is  the  Department  of  Education's 
primary  mechanism  for  validating  the 
effectiveness  of  educational  programs 
developed  by  schools,  universities,  and 
other  agencies.  The  National  Diffusion 
Network  (NDN)  is  a  Federally  funded 
dissemination  system  that  helps  public 
and  private  schools,  colleges,  and  other 
educational  institutions  improve  by 
sharing  successful  education  programs, 
products,  and  processes. 

Regulations  governing  PEP  and  NDN 
are  codified  at  34  CFR  Parts  785-789. 
For  information  about  PEP,  prospective 
apphcants  may  wish  to  read  Making  the . 
Case:  Evidence  of  Effectiveness  in 
Schools  and  Classrooms,  vyhich 
contains  criteria  and  guidelines  for 
submitting  project  results  to  PEP.  This 
publication,  as  well  as  information 
about  NDN,  is  available  from  RMC 
Research  Corporation,  1000  Market 
Street,  Portsmouth,  New  Hampshire 
03801.  Telephone  1-800-258-0802. 
RMC  Research  Corporation  can  also 
provide  information  about  consultants 


who  have  conducted  evaluations  that 
have  been  approved  by  PEP. 

|FR  Doc.  94-16903  Filed  7-1 2-94(  ff:4.T  anil 
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who  have  conducted  evaluations  that 
have  been  approved  by  PEP. 
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OEPARTMEffT  Of  EDUCATION 

National  Ir -titutejon  Disability  and 
Rehabilitation  Reisearch 


Department  of  Education. 

final  funding  priority 
199|*-1995  for  the 
Dissei  nination  and 


AGENCY 

ACTION:  Notice  of 

for  fiscal  year 

Knowledge 

Utilization  Prograhi 


SUMMARY:  The  Sec  retary  announces  a 
funding  priority  f«  r  the  Knowledge 
Dissemination  an(  1  Utilization  (D&U) 
Program  under  thi  t  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscaltyears  1994-1995.  The 
Secretary  takes  th  s  action  to  ensure  that 
rehabilitation  kno  -vledge  generated  from 
projects  and  centers  funded  by  NIDRR 
and  others  is  utilised  fully  to  improve 
the  lives  of  indiviauals  with  disabilities 
and  their  families] 

EFFECTIVE  DATE:  Tbis  priority  take  effect 
either  45  diys  afte  r  publication  in  the 
Federal  Rt  .;ister  c  r  later  if  Congress 
takes  certain  adjoi  mments.  If  you  want 
to  know  the  effect  ve  date  of  this 
priority,  call  or  write  the  Department  of 
Education  contact  person. 
FOfi  FURTHER  INFOf  MATION  CONTACT: 
Betty  Jo  Berland.  1  elephone:  (202)  205- 
9739.  Individuals  /vho  u.se  a 
telecommunicatio  is  device  for  the  deaf 
(TDD)  may  call  th(  TDD  number  at  (202) 
205-5516. 

SUPPLEMENTARY  INI  ORMATIOW:  This 
notice  contains  a  j:  riority  for  a  project  to 
support  the  intern  ttional  exchange  of 
information  and  experts. 

Authority  for  thi  t  D&U  program  is 
contained  in  secti(  ns  202  and  204(a) 
and  204(b)(6)  of  th  s  Rehabilitation  Act 
of  1973,  as  amendi  id  (29  U.S.C.  760- 
762).  Under  this  pi  ogram  the  Secretary 
makes  awards  to  p  ablic  and  private 
organizatinns,  incl  jding  institutions  of 
higher  edhcition  a  nd  Indian  tribes  or 
tribal  organization  i. 

This  priority  su|  ports  the  National 
Education  Goal  thi  1  calls  for  all 
Americans  to  poss  jss  the  knowledge 
and  skills  necessar  y  to  compete  in  a 
global  economy  an  d  e.xercise  the  rights 
and  responsibilitie  s  of  citizenship. 

Under  the  regult  tions  for  this  program 
(see  34  CFR  355.32 ),  the  Secretary  may 
establish  research  )riorities  by  reserving 
funds  to  support  p  irticular  research 
activities. 

NIDRR  is  in  the  irocess  of  developing 
a  revised  long-ranj  e  plan.  The  priority 
in  this  notice  is  co  isistent  with  the 
long-range  planniji  g  process. 

On  May  16. 199^  the  Secretary 
published  a  notice |of  proposed 
priorities  in  the  Federal  Register  at  (59 
FR  25528).  The  De  Mrtment  of 


IMI 


Education  received  12  letters 
commenting  on  the  proposed  priorities. 
Modifications  were  made  to  the 
priorities  as  a  result  of  those  comments. 
The  comments,  and  the  Secretary's 
responses  to  them,  are  discussed  in  an 
appendix  to  this  notice. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  sep>arate  notics  in  this  issue 
of  the  Federal  Register. 

PRIORITY:  Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  program 
only  applications  that  meet  this  absolute 
priority: 

Priority:  International  Exchange  of 
Information  and  Experts 

Background 

Since  1973,  NIDRR  has  had  statutory 
authority  to  conduct  international 
research  and  development  and  to 
exchange  rehabilitation  and  special 
education  experts  with  other  nations. 
International  research  and  development 
activities  significantly  can  change  the 
perspectives  of  service  providers  and 
researchers,  provide  data  for  the 
evaluation  of  domestic  programs,  and 
offer  new  insights  and  new  practices 
that  can  solve  some  of  the  old 
rehabilitation  problems.  Learning  about 
the  technical  and  cultural  aspects  of 
other  countries'  rehabilitation  practices 
may  assist  U.S.  rehabilitation 
practioners  to  improve  the  effectiveness 
of  the  services  they  provide,  especially 
for  minority  and  immigrant  populations. 

In  the  past,  NIDRR  approached 
international  activities  in  two  ways. 
NIDRR  funded  two  projects  to  facilitate 
fellowships  of  non-governmental 
experts  to  other  coimtries  to  gather  data 
on  practices,  legislation,  and  policy. 
NIDRR  also  engaged  in  international 
activities  on  a  government-to- 
govemment  basis,  participating  in 
international  policy  and  data  generation 
through  international  organizations 
such  as  the  U.N..  Federal  agencies  such 
as  the  Department  of  State  and  the  Peace 
Corps,  direct  grants  to  foreign  research 
agencies,  participation  in  foreign 
research  consortia  and  conferences,  and 
facilitation  of  site  visits  and  study  tours 
for  foreign  visitors. 

In  order  to  enhance  the  impact  of 
international  activities  on  the  U.S. 
rehabilitation  field,  NIDRR  now  seeks  to 
fund  a  single  project  that  will  facilitate 
the  exchange  of  both  domestic  and 
foreign  experts  in  rehabilitation  research 
and  technical  assistance;  facilitate 
international  conferences;  disseminate 


useful  information  to  rehabilitation 
personnel  and  researchers,  independent 
living  centers,  and  families;  assist  in 
relevant  site  visitations  by  foreign 
government  officials;  and  develop 
training  modules  that  increase 
participation  in  international  activities 
by  rehabilitation  practitioners, 
policymakers,  and  individuals  with 
disabilities. 

Priority 

A  project  on  the  international 
exchange  of  information  and  experts 
shall— 

•  Gather  information  on  international 
rehabilitation  issues,  legislation,  and 
programs,  and  maintain  a  database  of 
such  information  that  is  available  to 
relevant  research  projects  and  training 
projects,  including  those  supported  by 
NIDRR.  the  Office  of  Special  Education 
Programs  (OSEP),  and  the  Rehabilitation 
Services  Administration  (RSA); 

•  Include  individuals  with 
disabilities  to  the  maximum  extent 
possible  in  all  project  activities; 

•  Facilitate  small  annual  conferences 
to  explore  international  issues  or  to 
share  rehabilitation  information  and 
data  with  other  governments; 

•  Assist  foreign  and  domestic 
professionals  or  consumers  to  plan  trips 
by  identifying  potential  sites  and 
contact  persons  at  each  site; 

•  Establish  an  international  exchange 
of  research  and  technical  assistance 
experts  between  foreign  nations  and  the 
U.S.; 

•  Share  information  with  other 
Federal  government  agencies  in  order  to 
assist  them  in  the  development  of  their 
research  priorities  in  the  area  of 
disability; 

•  Publish  and  disseminate  data  and 
information  to  relevant  target  audiences 
on  relevant  policy  issues  and 
legislation,  which  are  identified  in 
conjunction  with  NIDRR; 

•  Develop  training  activities  and 
materials  to  sensitize  rehabilitation 
personnel,  including  special  education 
personnel,  to  cultural  differences  that 
can  affect  rehabilitation  needs  and 
approaches;  and 

•  Develop  training  activities  and 
materials  on  comparative  research 
techniques,  bilateral  consultation  and 
technical  assistance,  utilizing  the 
different  international  and  cultural 
perspectives. 

APPLICABLE  PROGRAM  REGULATIONS:  34 
CFR  Parts  350  and  355.  Program 
Authority:  29  U.S.C.  760-762. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.1.33D,  Knowledge  Dissemina..un 
and  Utilization  Programl 


Dated:  June  7, 1994. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix — Analysis  of  Comments  and 
Changes 

The  Department  received  12  letters  in 
response  to  the  Notice  of  Proposed 
Priority.  This  Appendix  contains  an 
analysis  of  the  comments  and  of  the 
changes  in  the  priority  since  the 
publication  of  the  Notice  of  Proposed 
Priority.  The  Appendix  does  not  address 
technical  changes,  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  applicable  statutory 
authority,  and  comments  that  are 
outside  the  scope  of  the  proposed 
priority  such  as  the  size  of  the  award, 
the  length  of  the  project  period,  or  the 
number  of  projects  that  will  be  awarded. 
Comment:  One  commenter  suggested 
that  the  project  research  employment 
systems  in  the  other  countries. 

Discussion:  The  Secretary  believes 
that  applicemts  may  propose  to  address 
employment  systems  that  are  related  to 
rehabilitation  issues,  legislation,  and 
programs.  The  Secretary  believes  that 
applicants  should  be  given  the 
discretion  to  propose  issues  that  the 
project  will  address. 
Changes:  None. 

'Comment:  One  commenter  suggested 
that  the  project  should  work  in 
collaboration  with  other  countries. 

Discussion:  The  Secretary  agrees  and 
points  out  that  the  priority  requires  the 
project  to  "Estabhsh  an  international 
exchange  of  research  and  technical    " 
assistance  experts  between  foreign 
nations  and  the  U.S."  The  Secretary 
does  not  believe  any  further 
requirements  are  necessary. 
Changes:  None. 
Comment:  Three  commenters 
observed  that  the  requirement  to 
maintain  a  library  was  a  significant  i 

expense  that  would  consiune  a  ] 

disproportionate  amount  of  the  project's  i 
resources.  The  commenters  suggested  i 
requiring  that  the  project  maintain  a  i 

database  instead  of  a  library.  i 

Discussion:  The  Secretary  agrees  that 
maintaining  a  library  may  be  beyond  the    1 
resources  available  to  the  project.  The        i 
Secretary  also  agrees  with  the  j 

suggestion  to  require  the  project  to  < 

maintain  a  database  instead  of  a  library,      i 
Changes:  The  project  is  required  to  j 

maintain  a  database  instead  of  a  library. 

Comment:  Two  commenters  suggested  ~ 
that  the  project's  various  activities  t 

address  policy  as  well  as  programmatic  t 
issues.  E 

Discussion:  The  Secretary  believes  e 

that  the  priority  provides  the  project 
with  the  authority  to  address  policy  and     t 


Federal  Register  /  Vol.  59,  No.  133  /  Wednesday,  July  13.  1994  /  Notices 


35813 


Dated:  June  7, 1994. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix — Analysis  of  Comments  and 

Changes 

The  Department  received  12  letters  in 
response  to  the  Notice  of  Proposed 
Priority.  This  Appendix  contains  an 
analysis  of  the  comments  and  of  the 
changes  in  the  priority  since  the 
publication  of  the  Notice  of  Proposed 
Priority.  The  Appendix  does  not  address 
technical  changes,  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  applicable  statutory 
authority,  and  comments  that  are 
outside  the  scope  of  the  proposed 
priority  such  as  the  size  of  the  award, 
the  length  of  the  project  period,  or  the 
number  of  projects  that  will  be  awarded. 
Comment:  One  commenter  suggested 
that  the  project  research  employment 
systems  in  the  other  countries. 

Discussion:  The  Secretary  believes 
that  applicemts  may  propose  to  address 
employment  systems  that  are  related  to 
rehabilitation  issues,  legislation,  and 
programs.  The  Secretary  believes  that 
applicants  should  be  given  the 
discretion  to  propose  issues  that  the 
project  will  address. 
Changes:  None. 

'Comment:  One  commenter  suggested 
that  the  project  should  work  in 
collaboration  with  other  countries. 

Discussion:  The  Secretary  agrees  and 
points  out  that  the  priority  requires  the 
project  to  "Estabhsh  an  international 
exchange  of  research  and  technical 
assistance  experts  between  foreign 
nations  and  the  U.S."  The  Secretary 
does  not  believe  any  further 
requirements  are  necessary. 
Changes:  None. 
Comment:  Three  commenters 
observed  that  the  requirement  to 
maintain  a  library  was  a  significant 
expense  that  would  consume  a 
disproportionate  amount  of  the  project's 
resources.  The  commenters  suggested 
requiring  that  the  project  maintain  a 
database  instead  of  a  library. 

Discussion:  The  Secretary  agrees  that 
maintaining  a  library  may  be  beyond  the 
resources  available  to  the  project.  The 
Secretary  also  agrees  with  the 
suggestion  to  require  the  project  to 
maintain  a  database  instead  of  a  library. 

Changes:  The  project  is  required  to 
maintain  a  database  instead  of  a  library. 
Comment:  Two  commenters  suggested 
that  the  project's  various  activities 
address  policy  as  well  as  programmatic 
issues. 

Discussion:  The  Secretary  believes 
that  the  priority  provides  the  project 
with  the  authority  to  address  policy  and 


programmatic  issues.  The  Secretary 
does  not  believe  that  any  further 
requirements  are  necessary. 
Changes:  None. 

Comment:  Two  commenters  observed 
that  the  requirement  to  "Assist  both 
foreign  and  domestic  professionals  or 
consumers  to  plan  trips  *  *  •  through 
the  development  and  listing  of  potential 
sites"  was  a  significant  expense  that 
would  consimie  a  disproportional 
amount  of  the  project's  resources. 

Discussion:  The  Secretary  believes 
that  the  requirement  to  develop 
(emphasis  added)  and  list  potential  sites 
may  be  interpreted  to  require  the  project 
to  undertake  activities  that  are  beyond 
the  resources  that  will  be  available  to 
the  project.  The  Secretary  beheves  that 
the  project  should  assist  professionals 
and  consumers  to  plan  trips  by 
identifying  potential  sites  and  contact 
persons  at  each  site. 

Changes:  The  project  is  required  to 
assist  foreign  and  domestic 
professionals  or  consimiers  to  plan  trips 
by  identifying  potential  sites  eind 
contact  persons  at  each  site. 

Comment:  One  commenter 
recommended  that  the  priority  be 
revised  to  require  that  tne  majority  of 
people  who  are  exchanged  be 
individuals  with  disabilities.  A  second 
commenter  observed  that  project 
activities  that  are  directed  by 
individuals  with  disabilities  are  the 
most  effective. 

Discussion:  The  Secretary  believes 
that  the  project  should  include 
individuals  with  disabilities  to  the 
maximum  extent  possible  in  all  aspects 
of  the  project. 

Changes:  The  priority  has  been 
revised  to  require  that  the  project 
include  individuals  vkith  disabilities  to 
the  maximum  extent  possible  in  all 
project  activities. 

Comment:  One  commenter  suggested 
that  the  project  provide  training  to 
mainstream  international  educational 
exchange  programs  on  equalizing 
opportunities  for  yoimg  persons  with 
disabilities  to  participate  in  existing 
international  educational  opportunities. 

Discussion:  The  Secretary  recognizes 
the  need  to  increase  opportunities  for 
young  persons  with  disabilities  to 
participate  in  existing  international 
educational  opportunities.  However,  the 
Secretary  beheves  that  such  an  activity 
is  outside  the  scope  of  the  priority. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  international  exchange  of 
experts  and  technical  assistance  should 
address  skills  needed  for  creating  policy 
and  writing  and  passing  legislation. 

Discussion:  The  Secretary  believes 
that  the  priority  authorizes  an  applicant 


to  address  creating  policy  and  writing 
and  passing  legislation  that  bears  upon 
rehabilitation  issues.  The  Secretary  does 
not  believe  that  any  further 
requirements  are  necessary. 
Changes:  None. 

Comment:  One  commenter  suggested 
that  special  emphasis  should  be  given  to 
activities  that  teach  technical  skills  and 
provide  employment  opportunities  for 
individuals  with  disabilities  and  that 
produce  assistive  technology  that  will 
improve  access  for  individuals  with 
disabilities.  The  commenter  also 
suggested  that  special  emphasis  should 
be  given  to  leadership  training  activities 
for  individuals  with  disabilities  and  to 
women  with  disabilities  in  exchanges  of 
information  and  expertise. 

Discussion:  The  Secretary  believes 
that  the  areas  of  special  emphasis 
suggested  by  the  commenter  are 
authorized  by  the  priority.  However,  the 
Secretary  believes  that  applicants 
should  have  the  discretion  to  propose  a 
special  emphasis  on  one  or  more 
selected  issues. 
Changes:  None. 

Comment:  One  commenter  suggested 
revising  the  priority  to  clarify  whether 
the  primary  purpose  of  the  project  is  to 
acquire  knowledge  which  can  be 
applied  to  the  U.S..  and  not  to 
disseminate  knowledge  from  the  U.S.  to 
other  countries. 

Discussion:  The  Secretary  points  out 
that  the  Background  statement  indicates 
that  the  purpose  of  this  project  is  to 
"assist  U.S.  rehabiUtation  practioners  to 
improve  the  effectiveness  of  the  services 
they  provide  *  •  *"  and  "enhance  the 
impact  of  international  activities  on  the 
rehabilitation  field."  The  Secretary' 
agrees  there  is  a  need  to  clarify  that  the 
reference  to  the  rehabilitation  field  is  to 
the  U.S.      - 

Changes:  The  Background  statement 
has  been  revised  to  clarify  that  the 
purpose  of  the  project  is  to  enhance  the 
impact  of  international  activities  on  the 
U.S.  rehabilitation  field. 

Comment:  One  commenter  suggested 
that  the  project  should  use  the  potential 
for  continued  relationships  at  the 
institutional  level  as  a  criterion  for 
selecting  individuals  for  an  exchange. 
The  same  commenter  suggested  that 
"provision  should  be  made"  for  funding 
joint  projects  of  mutual  benefit  to  U.S. 
and  foreign  institutions,  "taking 
advantage  of  previous  contacts  made 
through  earlier  study  visits." 

Discussion:  The  Secretary  believes 
that  on-going  relationships  at  the 
institutional  level  and  joint  projects 
would  be  desirable  outcomes.  However, 
the  Secretary  believes  that  applicants 
should  be  given  the  discretion  to 
propose  the  process  and  the  criteria  thai 
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will  be  used  to  select  proiects  and 
individuals  for  an  exchange. 

C/ianges:  None.  I 

Comment:  One  conunenter  suggested 
revising  the  priority  to  encourage 
"greater  integration  of  the  international 
program  with  NIDi^'s  domestic 
program."  < 

Discussion:  The  Secretary  believes 
that  the  protect  should  make  its 
database  available  (o  domestic  research 
projects  and  training  projects,  including 
those  supported  byiKIDRR.  OSEP,  and 
RSA.  I 

Changes:  The  priority  has  been 
revised  to  require  the  project  to  make  its 
database  on  intemaltiona!  rehabilitation 
issues,  legislation,  and  programs 
available  to  relevant  research  projects 
and  training  projects,  including  those 
supported  by  NIDRll,  the  Office  of 
Special  Education  Programs  (OSEP), 
and  the  Rehabilitation  Services 
Administration  (R^). 

|FR  Doc.  94-16905  Pi^d  7-12-94:  8:45  am] 
8ILLM0  COOE  4000-01-^  J 


{CFOA  Na:  84.1330] 

Office  of  Special  Education  and 
Rehabnitative  Services;  National 
Institute  on  Disabilty  and 
Rehabilitation  Research 

Notice  InvNtng  Applications  for  a  New 
Award  Under  the  KiKiwIedge 
Disseminatfon  and  Utiltzation  Program 
lor  Fiscal  Year  (FY]  1994 

NOTE  TO  ApnJCANTS^  This  notice  is  a 
complete  applicatidn  package.  The 
notice  contains  infomation,  application 
forms,  and  instructions  needed  to  apply 
far  a  grant  under  this  competition.  The 
final  priority  for  the  Knowledge 
Dissemination  and  utilization  program 
is  published  in  this  issue  of  the  Federal 
Register.  This  consolidated  application 
package  ixKludes  the  closing  date, 
estimated  funding,  and  application 
forms  riecessary  to  apply  for  an  award 
under  this  program's  competition. 
Potential  applicant^  should  consult  the 
statement  of  the  finel  priority  published 
in  this  issue  to  ascertain  the  substantive 
requirements  for  their  applications. 

The  estimated  funding  level  in  this 
notice  does  not  bind  the  Department  of 
Education  to  make  awards  or  to  any 
specific  number  of  awards  or  funding 
levels.  j 

Note:  Tht  ?ehabilitation  Acl  Amendments 
of  1992  require  that  each  applicant  for  a 
project  under  this  competition  must 
demonstrate  in  its  application  how  it  will 
address  the  needs  of  iedivkiuals  from 
minority  backgroundsi  who  have  disabilities. 
Befare  your  applicatit^  can  be  reviewed,  it 


must  inciude  this  descriptioa.  Applications 
for  which  this  iaiormation  is  not  received 
will  not  be  reviewed. 

Successful  applicants  that  provide 
services  to  individuals  with  disabilities 
will  be  required  to  advise  these 
individuals,  or  as  appropriate,  the 
parents,  family  guardians,  advocates,  or 
authorized  representatives  of  these 
individuals,  of  the  availability  and 
purposes  of  the  State  Client  Assistance 
Program  {CAP),  including  information 
on  means  of  seeking  assistance  under 
such  programs.  A  list  of  State  CAPs  will 
be  provided  to  successful  applicants 
when  they  are  notified  of  their  award. 

This  notice  supports  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

If  you  need  further  information  about 
these  requirements,  please  contact  Betty 
Jo  Berland  at  (202)  205-9739. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

DEADUNE  FOR  TRANSMITTAL  OF 
APPLICATIONS:  August  26. 1994. 
APPUCATIONS  AVAILABLE:  July  13. 

1994. 
AVAILABLE  FUNDS:  $400,000. 
ESTIM^  TED  NUMBER  OF  A  WARDS:  1 . 
PROJECT  PERIOD:  Up  to  60  months. 
APPUCABLE  REGULATIONS:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75.  77.  78.  80.  81.  82. 
85,  86;  (b)  the  regulations  for  this 
program  in  34  CFR  Parts  350  emd  355; 
and  (c)  the  notice  of  final  priority  as 
published  elsewhere  in  this  issue  of 
the  Federal  Register. 
PURPOSE  OF  PROGRAM:  The 
Knowledge  Dissemination  and 
Utilization  program  is  designed  to 
support  activities  that  ensure  that 
rehabilitation  knowledge  generated 
from  projects  and  centers  hmded  by 
NIDRR  and  others  is  utilized  fully  to 
improve  the  lives  of  individuals  with 
disabilities  and  their  families.  This 
notice  invites  applications  for  a 
project  to  support  the  international 
exchange  of  information  and  experts. 
The  final  priority  for  this  award  is 
published  in  this  issue  of  the  Federal 
Register.  Potential  applicants  should 
consult  the  statement  of  the  final 
priority  published  in  this  issue  to 
ascertain  the  siJistantive  requirements 
for  their  applications. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  imder  this 
program. 


(a)  Potential  Impact  of  Outcomes: 
Importance  of  Prcigram  (Weight  3.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  proposed  activity  relates  to 
the  annoimced  priority; 

(2)  The  research  is  likely  to  produce 
new  and  useful  information  (research 
activities  only); 

(3)  The  need  and  target  popidation  are 
adequately  defined; 

(4)  The  outcomes  are  likely  to  benefit 
the  defined  target  peculations; 

(5)  The  training  needs  are  clearly 
defined  (training  activities  only); 

(6)  The  training  methods  and 
developed  subject  matter  are  likely  to 
meet  the  defined  need  (training 
activities  only);  and 

(7)  The  need  for  information  exists 
(utilization  activities  only). 

{b)  Potential  Impact  of  Outcomes: 
Dissemination/Utilization  (Weight  3.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  research  results  are  likely  to 
become  available  to  others  working  in 
the  field  (research  activities  only); 

(2)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined; 

(3)  The  training  methods  and  content 
are  to  be  packaged  for  dissemination 
and  use  by  others  (training  activities 
only);  and 

(4)  The  utilization  approach  is  likely 
to  address  the  defined  need  (utilization 
activities  only). 

(c)  ProhabUity  of  Achieving  Proposed 
Outcomes:  Proff-am/Pmject  Design 
(Weight  5.0).  The  Secretary  reviews 
each  application  to  determine  to  what 
degree — 

(1)  The  objectives  of  the  project(s)  are 
clearly  stated; 

(2)  The  hypothesis  is  sound  and  based 
on  evidence  (research  activities  only); 

(3)  llie  project  design/methodology  is 
likely  to  achieve  the  objectives; 

(4)  The  measurement  methodology 
and  analysis  is  sound; 

(5)  The  conceptual  model  (if  used)  is 
sound  (development/demonstration 
activities  only); 

(6)  The  sample  populations  are 
correct  and  si^ficant  (researtii  and 
development/demonstration  activities 
only); 

(7)  The  human  subjects  are 
sufficiently  protected  (research  and 
development/demonstration  activities 
only); 

(8)  The  device(s)  or  model  system  is 
to  be  developed  in  an  appropriate 
environment; 

(9)  The  training  content  is 
comprehensive  and  at  an  appropriate 
level  (training  activities  only); 

(10)  The  training  methods  are  Ukely  to 
be  effective  (training  activities  only); 


(11)  The  new  materials  (if  developed) 
are  likely  to  be  of  high  quality  and 
uniqueness  (training  activities  only); 

(12)  The  target  populations  are  linked 

to  the  project  (utilization  activities  Ai 

only);  and  Tl 

(is)  The  format  of  the  dissemination  to 
medium  is  the  best  to  achieve  the 

desired  result  (utifization  activities  ad 
oniyj. 

(d)  Probability  of  Achieving  Proposed  pi 
Outcomes:  Key  Personnel  (Weight  4.0). 

The  Secretary  reviews  each  application  to 

to  determine  to  what  degree —  ad 

(1)  The  principal  investigator  and 

other  key  staff  have  adequate  training  (B 

and/ or  experience  and  demonstrate  1  •' 

appropriate  potential  to  conduct  the  ap 

proposed  research,  demonstration,  dc 
training,  development,  or  dissemination 

activity;  ad 

(2)  The  principal  investigator  and 

other  key  staff  are  familiar  with  ^^■ 

pertinent  literature  and/or  methods;  P'" 

(3)  All  required  disciplines  are 
effectively  covered;  ^^ 

(4)  Commitments  of  staff  time  are 
adequate  for  the  project;  and  ap 

(5)  The  apphcant  is  likely,  as  part  of  P^ 
its  non-discriminatory  employment  pr 
practices,  to  encourage  applications  for  in^ 
employment  from  persons  who  are  I1' 
members  of  groups  that  traditionally 

have  been  underrepresented,  such  as —  an 

(i)  Members  of  racial  or  ethnic  j„, 

minority  groups;  ^^ ' 

(ii)  Women;  ' 

(iii)  Handicapped  persons;  and  ' 

(iv)  The  elderly.  a  g 

(e)  Probability  of  Achieving  Proposed  I 
Outcomes:  Evaluation  Plan  (Weight  1.0).  of 
The  Secretary  reviews  each  application  de> 
to  determine  to  what  degree —  Ed 

(1 )  There  is  a  mechanism  to  evaluate  At: 
plansjprogress  and  results;  ins 

(2)  The  evaluation  methods  and  DC 
objectives  are  likely  to  produce  data  that  ( 
are  quantifiable;  and  co] 

(3)  The  evaluation  results,  where  [W 
relevant,  are  likely  to  be  assessed  in  a  dal 
service  setting.  Ap 

(f)  Program/Project  Management:  Plan  (CI 
of  Operation  (Weight  2.0).  The  Secretary  an( 
reviews  each  application  to  determine  Qfj 
to  what  degree —  SV\ 

(1 )  There  is  an  effective  plan  of  ( 
operation  that  insures  proper  and  fol 
efficient  administration  of  the  project(§);  ( 

(2)  The  applicant's  planned  use  of  its  po; 
resources  and  personnel  is  likely  to  ( 
achieve  each  objective;  dat 

(3)  Collaboration  between  institutions,  Po; 
if  proposed,  is  Ukely  to  be  effective;  and  ( 

(4)  There  is  a  clear  description  of  how  rec 
the  applicant  will  include  eligible  ( 
project  participants  who  have  been  ace 
traditionally  imderrepresented,  such  0 
as —  the 

(i)  Members  of  racial  or  ethnic  dot 

minority  groups;  as  j 
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'  (11)  The  new  materials  (if  developed) 
are  likely  to  be  of  high  quality  and 
uniqueness  (training  activities  only); 

(12)  The  target  populations  are  linked 
to  the  project  (utilization  activities 
only);  and 

(13)  The  format  of  the  dissemination 
medium  is  the  best  to  achieve  the 
desired  result  (utilization  activities 
only). 

(d)  Probability  of  Achieving  Proposed 
Outcomes:  Key  Personnel  (Weight  4.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training 
and/or  experience  and  demonstrate 
appropriate  potential  to  conduct  the 
proposed  research,  demonstration, 
training,  development,  or  dissemination 
activity; 

(2)  The  principal  investigator  and 
other  key  staff  are  Damihar  with 
pertinent  literature  and/or  methods; 

(3)  All  required  disciplines  are 
effectively  covered; 

(4)  Commitments  of  staff  time  are 
adeouate  for  the  project;  and 

(5)  The  applicant  is  likely,  as  part  of 
its  non-discriminatory  employment 
practices,  to  encourage  applications  for 
employment  from  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented.  such  as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 
(ii)  Women; 

(iii)  Handicapped  persons;  and 
(iv)  The  elderly. 

(e)  Probability  of  Achieving  Proposed 
Outcomes:  Evaluation  Plan  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  There  is  a  mechanism  ta  evaluate 
plansjprogress  and  results; 

(2)  The  evaluation  methods  and 
objectives  are  likely  to  produce  data  that 
are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

(f)  Program/ Project  Management:  Plan 
of  Operation  (Weight  2.0).  The  Secretary 
reviews  each  appUcation  to  determine 
to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  insures  proper  and 
efficient  administration  of  the  project(s); 

(2)  The  applicant's  planned  use  of  its 
resources  and  personnel  is  likely  to 
achieve  each  objective; 

(3)  Collaboration  between  institutions, 
if  proposed,  is  hkely  to  be  effective;  and 

(4)  There  is  a  clear  description  of  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  imderrepresented.  such 

as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 


(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(g)  Program/Project  ^4anagement: 
Adequacy  of  Resources  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  plarmed  for  use  are 
adequate; 

(2)  The  equipment  and  supplies 
planned  for  use  are  adequate;  and 

(3)  The  commitment  of  the  applicant 
to  provide  administrative  support  and 
adeouate  facihties  is  evident. 

(hj  Program/Project  Management: 
(Budget  and  Cost  Effectiveness  (Weight 
1.0).  The  Secretary  reviews  each 
application  to  deterinine  to  what 
degree — 

(1)  The  budget  for  the  project(s)  is 
adequate  to  support  the  activities; 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the 
projects(s);  and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
public  and  private  nonprofit  and  for- 
profit  organizations,  including 
institutions  of  higher  education  and 
Indian  tribes  and  tribal  organizations. 

Program  Authority:  29  U.S.C.  761a 
and  762. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  apphcant  wants  to  apply  for 
a  grant,  the  apphcant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  apphcation  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  AppUcation  Control  Center, 
Attention:  (CFDA  #  (Applicant  must 
insert  number  and  letter]).  Washington, 
DC  20202-^725.  or 

(2)  Hand  dehver  the  original  and  two 
copies  of  the  apphcation  by  4:30  p.m. 
(Washington.  D.C.  time]  on  the  deadUne 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #  [Applicant  must  insert  number 
and  letter]),  Room  #3633.  Regional 
Office  Building  #3.  7th  and  D  Streets. 
SW.,  Washington.  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 


(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that 
its  application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number 
and  title  of  this  program. 

(3)  The  apphcant  must  indicate  on  the 
envelope  and— if  not  provided  by  the 
Department— in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  letter,  if  any — of  the 
competition  under  which  the 
application  is  being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be    ■ 
organized.  These  parts  are  as  follows: 

PART  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

PART  U:  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions: 

PART  III:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non — Non  Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension,  IneUgibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  ED  80-0014)  and 
instructions.  (NOTE:  ED  Form  ED-80- 
0014  is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  I.I.I,  (if  apphcable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
appUcation  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
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of  application  notices  for  discreticmajry 
grant  competitions,  {can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  BOARD);  telephone  (202) 
260-9950;  or  on  the  Internet  Gopher 
Server  at  GOPHER.ED.GOV  (under 
Aimouncements,  Biilletins,  and  Press 
Releases).  However;  the  official 
application  notice  for  a  discretionary 
grant  competition  ia^the  notice 
published  in  the  Feaeral  Register. 

FOR  FUtrmER  INFORMU'nON  CONTACT: 
Dianne  Villines,  U.S.  Department  of 
Education,  Room  3417  Switzer 
Building,  400  Maryland  Avenue,  S.W., 
Washington.  D.C.  26202-2704. 
Telephone:  (202)  2Gi5-9141.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  njay  call  the  TDD 
number  at  (202)  2Q5pa887. 

Program  Authority: 
Dated:  June  7. 1994. 
Judith  E.  Heumann, 

Assistant  Secretary  for 


!9  U.S.C  760-762. 


Special  Education  and 
Rehabilitative  Service^ 

Appendix 

Application  Forms  4nd  Instructions 


Applicants  are 
and  complete  the 
this  Section, 
submit  an  original 
each  application  as 
Section. 


ad  /ised  to  reproduce 

ap  plication  forms  in 

Applic  mts  are  required  to 

a  id  two  copies  of 

)rovided  in  this 


Frequent  Questions 

1.  Can  I  Get  an  Extension  of  the  Due 
Date? 


No!  On  rare  occas 
of  Education  may 
for  all  applicants.  li)hat 
of  the  revised  due 
the  Federal  Registi 
no  extensions  or  exdeptions 
date  made  for  indivi  dual 


ons  the  Department 
a  closing  date 
occurs,  a  notice 
is  published  in 
However,  there  are 
to  the  due 
applicants. 


e>  lend 


date 
tei. 


2.  What  Should  be  liicluded  in  the 
Apphcation? 

The  application  si  lould  include  a 
project  narrative,  vi»e  of  key  personnel, 
and  a  budget,  as  wel  as  the  Assurances 
forms  included  in  tl:  is  package.  Vitae  of. 
staff  or  consultants  !  bould  include  the 
individual's  title  an(   role  in  the 
proposed  project,  ai]d  other  information 
that  is  specifically  pjrtinent  to  this 
proposed  project.  Tl  e  budgets  for  both 
the  first  year  and  su  isequent  project 
years  shduld  be  incl  aded. 

If  collaboration  w  th  another 
organization  is  invo  ved  in  the  proposed 
activity,  the  applica  ion  should  include  ' 
assurances  of  partic:  pation  by  the  other 
parties,  including  w  itten  agreements  or 
assurances  of  coopei  ation.  It  is  not^ 
useful  to  includ&gei  leral  letters  of 


support  or  endorsement  in  the 
application. 

If  the  applicant  proposes  to  use 
imique  tests  or  other  measurement 
instruments  that  are  not  widely  known 
in  the  field,  it  would  be  helpful  to 
include  the  instrument  in  the 
application. 

Many  applications  contain 
voluminous  appendices  that  are  not 
helpful  and  in  many  cases  cannot  even 
be  mailed  to  the  reviewers.  It  is 
generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating 
organizations,  maps,  copies  of 
publications,  or  descriptions  of  other 
projects  completed  by  the  applicant. 

3.  What  Format  Should  be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants 
that  they  may  organize  the  application 
to  follow  the  selection  criteria  that  will 
be  used.  The  specific  review  criteria 
vary  according  to  the  specific  program, 
and  are  contained  in  this  Consolidated 
Application  Package. 

4.  May  I  Submit  Applications  to  More 
Than  One  NIDRR  Program  Competition 
or  More  Than  One  Application  to  a 
Program? 

Yes,  you  may  submit  applications  to 
any  program  for  which  they  are 
responsive  to  the  program  requirements. 
You  may  submit  the  same  application  to 
as  many  competitions  as  you  believe 
appropriate.  You  may  also  submit  more 
than  one  application  in  any  given 
competition. 

5.  What  is  the  Allowable  Indirect  Cost 
Rate? 

The  limits  on  indirect  costs  vary 
according  to  the  program  and  the  type 
of  application. 

Applicants  in  the  FIR,  and  Innovation 
grants  programs  should  limit  indirect 
charges  to  the  organization's  approved 
rate.  If  the  organization  does  not  have  an 
approved  rate,  the  application  should 
include  an  estimated  actual  rate. . 

6.  Can  Profitmaking  Businesses  Apply 
for  Grants? 

Yes.  However,  for-profit  organizations 
will  not  be  able  to  collect  a  fee  or  profit 
on  the  grant,  and  in  some  programs  will 
be  required  to  share  in  the  costs  of  the 
project. 

-7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  are  eligible  to 
apply  for  grants  underNIDRR  programs. 


8.  Can  NIDRR  Staff  Advise  Me  Whether 

S*'   Project  Is  of  Interest  to  NIDRR  or 
ely  To  Be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which 
you  propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of 
whether  your  subject  area  or  proposed 
approach  is  likely  to  receive  approval. 

9.  How  Do  I  Assure  That  My 
Application  Will  be  Referred  to  the 
Most  Appropriate  Panel  for  Review? 

AppUcants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the 
Standard  Form  424,  and  including  the 
title  of  the  priority  to  which  they  are 
responding. 

10.  How  Soon  After  Submitting  My 
Application  Can  I  Find  Out  if  It  Will  be 
Funded?  -   ;. 

The  time  fi'om  closing  date  to  grant 
award  date  varies  irom  program  to 
program.  Generally  speaking,  NIDRR 
endeavors  to  have  awards  made  within 
five  to  six  months  of  the  closing  date. 
Unsuccessful  applicants  generally  will 
be  notified  within  that  time  frame  as 
well.  For  the  purpose  of  estimating  a 
project  start  date,  the  applicant  should 
estimate  approximately  six  months  irom 
the  closing  date,  but  no  later  than  the 
following  September  30. 

1 1 .  Can  I  Call  NIDRR  to  Find  Out  If  My 
Application  is  Being  Funded? 

No!  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review 
cannot  be  released  except  through  this 
forma]  notification. 

12.  If  My  Application  Is  Successful,  Can 
I  Assume  I  Will  Get  the  Requested 
Budget  Amount  in  Subsequent  Years? 

No.  Those  budget  projections  are 
necessary  and  helpful  for  planning 
purposes.  However,  a  complete  budget 
and  budget  justification  must  be 
submitted  for  each  year  of  the  project 
and  there  will  be  negotiatiX)ns  on  the 
budget  each  year.  - 

13.  Will  All  Approved  Applications  be 
Funded? 

No.  It  often  happens  that  the  peer    . 
review  panels  approve  for  funding  more 
applications  than  NIDRR  can  fund 
within  available  resources.  Applicants 
who  are  approved  but  not  funded  are 
encouraged  to  consider  submitting 
similar  applications  in  future 
competitions. 
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E  Intarstats  L    mdnndual 

F  tnlarmuniopal  M  Profit  Orgeniutnn 

0  Spacial  Distnct  N  Oltiar  (Spacity)    


t    NAME  OF  FEDERAL  AOEMCV 


It.   OCSCmPTTVE  TITLE  Of  APPLICANTS  PDOJECT 


M.   CONQWESSIONAL  DISTWICTS  OF 


a  Applicant 


:  b  Proiact 


IS.  EST1MATEB  FUNOINO: 


a   Federal 


b    Apptaant 


c  State 


d  Local 


a  Omar 


t    Program  Income 


g  TOTAL 


.00 


.00 


.00 


.00 


.00 


.00 


.00 


IS.  IS  APPLtCATX>N  SUBJECT  TO  REVIEW  BY  STATE  EXEClTnVE  ORDER  12)7}  PAOCCSSt 

a        YES  TVIIS  PPEAPPLICADON/APPLICATXDN  WAS  MADE  AVAIUXaUE  TD  THE 
STATE  EXECUTIVE  OHDEn  12372  PROCESS  FOB  WEVIEW  ON 


DATE 


b        WO    □    PROGPAM  IS  ^*0T  COVERED  BY  E  O   12172 

□    OR  PROGRAM  HAS  NOT  BKN  SELECTED  BY  STATE  FOR  REVeW 


tT.  a  TME  APPLICANT  DELJNOUENT  ON  ANY  FEDERAL  DEBT? 

n  Yes       H  "Yes,"  attacn  an  explanation; 


D  No 


IBTO  THE  BEST  OF  MY  KNOWLEDGE  AND  6E(JEF.  ALL  DATA  IN  THIS  APPUCATXSN'PREAPPCICATIONARE  TRUE  AND  CORRECT  TME  DOCUMf  NT  MAS  BEEN  DULY 
AUTNQRiaD  BY  THE  OOVEWNiNG  BODY  OF  THE  APPLICANT  AND  TWE  APPLICANT  HYILL  COMPLY  WITH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED 

a  Typed  Name  o»  Autnorized  Repiesenlalive 


b  Title 


d  S4r^ature  ol  Auihori/ed  Representativa 


Previous  Editions  Not  usaoie 


c  Telepnone  number 


e  Oate  Signed 


Authorized  for.  Local  Peproduction 


Starvaard  Form  424      iREV    4-681 
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INSTRUCTIONS  FOR  THE  SF  424 
9 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistakice.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  reviews  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 
1 
2 


Entrv 


3 
4. 


8. 


10. 


11. 


Self-expianal  ory. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applidabie)  &  applicant's  control  number 
(ifapplicableX 

State  use  only!  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  awai^d,  enter  present  Federal  identifier 
number.  If  forja  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application..  | 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  aspropriate  letter  in  the  space 
provided.        1 

Check  approf  riate  box  and  enter  appropriate 
letterfs)  in  the  space(s)  provided: 

—  "New"  mea  is  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  fbndingAiudget  period  for  a  project 
with  a  projected  completion  date. 

— "Revision"  >jeans  any  change  in  the  Federal 
Govemmenlt's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation.  I 

Name  of  Fedefal  agency  from  which  assistance  is 
being  requestad  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 

assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  oni  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (eg.,  construction  or  real  property 
projects),  attach  a  oup  showing  project  location. 
For  preapplidations,  use  a  separate  sheet  to 
provide  a  sumaiary  description  of  this  project. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected 
(e.flr.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

- 15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process 

This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofFicial  representative  must  be  on  flle  in  the 
applicant's  ofiice.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


17. 
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General  Instructions 

This  form  is  designed  so  that  application 
for  funds  from  one  or  more  grant  progn 
paring  the  budget,  adhere  to  any  exist 
grantor  agency  guidelines  which  prescri 
whether  budgeted  amounts  should  be 
shown  for  different  functions  or  activitie 
program.  For  some  programs,  grantor  a 
require  budgets  to  be  separately  shown  b; 
activity.  For  other  programs,  ^antor  a{ 
require  a  breakdown  by  function  or  activ 
A,B,C,  and  D  should  include  budget  estii 
whole  project  except  when  applying  fo 
which  req\iires  Federal  authorization  ii 
other  funding  period  increments.  In  the 
Sections  A,B,  C,  and  D  should  provide  th 
the  first  budget  period  (usually  a  year)  a 
should  present  the  need  for  Federal  assi: 
subsequent  budget  periods.  All  applical 
contain  a  breakdown  by  the  object  clas 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  F 
program  (Federal  Domestic  Assistan 
number)  and  not  requiring  a  functional 
breakdown,  enter  on  Line  1  under  Col 
catalog  program  title  and  the  catalog 
Column  (b). 

For  applications  pertaining  to  a  sin, 
requiring  budget  amounts  by  multiple 
activities,  enter  the  name  of  each  activit 
on  each  line  in  Column  (a),  and  enter  the  ( 
her  in  Column  (b).  For  applications  perta: 
tiple  programs  where  none  of  the  prograi 
breakdown  by  function  or  activity,  entei 
program  title  on  each  line  in  Column 
respective  catalog  number  on  each  line  in 

For  applications  pertaining  to  multip 
where  one  or  more  programs  require  a  b 
function  or  activity,  prepare  a  separate  s 
program  requiring  the  breakdown.  Addi 
should  be  used  when  one  form  does 
adequate  space  for  all  breakdown  of  da 
However,  when  more  than  one  sheet  is  u 
page  should  provide  the  summary  totals  b 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  a 
For  each  line  entry  in  Columns  (a)  and 
Columns  (e),  (0,  and  (g)  the  appropriat« 
funds  needed  to  support  the  project  1 
funding  period  (usually  a  year). 
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Generallnstructions 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  ilifferent  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  ^antor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  pM-ograms  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  inColumn  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (0,  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4,  Columns  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e>and  (0. 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  hy  object  class 
categories. 


Lines  6a-i 

column. 


-  Show  the  totals  of  Lines  6a  to  6h  in  each 


Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  l>e  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount 
ShOv^  under  the  program  narrative  statement  the 
nature  and  ?  .>urce  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Pederal-Resources 

Lines  8-11  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -|  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  ■*  Enter  the  contribution  to  be  made 
by  the  applicaint 

Column  (c)  ••-  Enter  the  amount  of  the  State's 
cash  and  in-lqind  contribution  if  the  applicant  is 
not  a  State  orjState  agency.  Applicants  which  are 
a  State  or  Sitate  agencies  should  leave  this 
column  blank 

Column  (d)  •■  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b).  (c),  and 
(d). 

Line  12  —  Enter  fhe  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Colunm  (f).  Section  A. 

Section  D  Forecasted  Cash  Needs 

Line  13  -  Enter  ths  amount  of  cash  needed  by  quarter 
from  the  grantor  ai  ;ency  during  the  first  year. 


BH.LMG  CODE  4000-01-C 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Fundi 
Needed  for  Balance  of  the  Project 

Lines  16  •  19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  shew  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  fimding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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Public  raporting,burden  for  Uiese 
collections  of  information  is  estimated 
to  average  30  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  tfte 


data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  cegaiding  this  burden 
estimate  or  any  other  aspect  of  these 
eoiliections  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
the  U.S.  Department  of  Education, 


Information  Management  and 
Compliance  Division,  Washington,  D  C. 
20202-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  m20-0Q27', 
Washington,  D.C  20503; 

BtLUNQ  COOe  4000-Ot-P' 


IMI 
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OMt  Approwsl  Mo.  034«-O0«0 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Certain  of  these  assursmces  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and'the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standartis  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  tHeir  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  Jind  complete  the  work  within  the 
applicable  time  frame  afler  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Adj  of  1970  (42  U.S.C.  SS  4728-4763) 
relating  to  prelscribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standa^  for  a  Merit  System  of  Personnel 
Administratiop  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)rTitle  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-852)  which  prohibits  discrimination 
on  the  basis  <jf  race,  color  or  national  origin;  (b) 
Title  IX  of  thd^Education  Amendments  of  1972,  as 
amended  (20  If.S.C.  §S  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504i  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  5  794).  which  prohibits  dis- 
crimination oil  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
U.S.C.§§  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §}  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U.S.C.  i 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  §§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  §S  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  S  276c  and  18 
use.  §§  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  §§  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  (lot 
purchase  requirements  of  Sectisn  1 
Flood  Disaster  Protection  Act  ef  1973 
which  requires  recipients  in  a  special 
area  to  participate  in  the  program  an 
flood  insurance  if  the  total  cost  ol 
construction  and  acquisition  is  $10,06 

11.  Will  comply  with  environmental  stai 
may  be  prescribed  pursuant  to  the  i 
institution  of  environmental  ^a 
measures  under  the  National  En' 
Policy  Act  of  1969  (PL.  91-190)  an 
Order  (EO)  11514;  (b)  notification 
facilities  pursyant  to  EO  11738;  (c) 
wetlands  pursuant  to  EO  11990;  (d)  ( 
flood  hazards  in  floodplains  in  accordi 
11988;  (e)  assurance  of  project  cons: 
the  approved  State  managemet 
developed  under  the  Coastal  Zone  I 
Act  of  1972  (16  use.  SS  1451  i 
conformity  of  Federal  actiona  to  Stat 
Implementation  Plans  under  Section 
Clear  Air  Act  of  1955,  as  amended 
7401  et  seq.);  (g)  protection  of  undergr 
of  drinking  water  under  the  Safe  Dri 
Act  of  1974,  as  amended,  (PL,  93-5 
protection  of  endangered  species 
Endangered  Species  Act  of  1973,  as  an 
93-205). 

12.  Will  comply  with  the  Wild  and  Sceni 
of  1968  (16  U.S.C  »  1271  et  seq. 
protecting  components  or  potential  c« 
the  national  wild  and  scenic  rivers  sys 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  o£  the 
Flood  Disaster  Protection  Act  ef  1973  (P.L.  93-234). 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurairlc 
construction  and  acquisition  is  $10,060  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 

.  Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  1 1990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S  C.  §S  1451  et  seq);  (f) 
conformity  of  Federal  actiona  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  I 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (PL  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (PL. 
93-205). 

12.  Will  comply  wnth  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C  a  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 

the  national  wild  and  scenic  rivers  system 


IT.  WiTT  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Uifitorie  Preservation  Act  of  1966,  as  amended  ( IC 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  end  the 
Archaeological  and  Historie  Preservatiea  Act  of 
1974  (16  use.  469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  researeh, 
development,  and  related  activities  supported  by 
tius  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  KawHUng  m^ 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  as^stance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  SS  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1 984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  la-ws,  executive  orders,  regulations 
and  policies  governing  this  prograir 
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Certification  Regarding  Debannent,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  (.overed  Transactions 


This  certifkation  is  fequired  by  the  Departnent  of  Education  regulatioiB 

12549,  Oebannem  MtdSusperaion,  34  tIFR  Pan  85,  for  aU  tower  tier  tnnsacticns  R^ 

and  tier  reqnirements  stated  at  Sei±on  35.110. 


Instractions  f or  Cotification 


ittd  tubeuttiBgtfais  prepooi.  tha 
tierpaniapam  u  providing  the 


out  I 


L  The  certification  in  Ail  datae  is  a  mateial 
lepresentation  of  £act  opon  whkh  reliaaoe  was  placed 
^   ithJstnmaKtlaaMicmeradinto.  IfitisUtsr 


dctennioed  that  the  ptospactiv*  iowcr  tier  paztidpant 
knowingiy  randaeaw  cnmeoos  certification,  in 
addition  to  other  raB«diaB  Bvailabie  lo  the  Federal 
CovenuneRt.  the  dcpanment  or  agenqr  with  which 
tfiis  transaction  oiigisttad  may  pumie  available 
tcmedies,  iachiding  stspension  and/or  dcbannenL 

3.  The  ufutpacilve  tower  tiar  participant  ahall  provide 

iinina^ta  wmtten  notice  to  the  penon  to  which  this 
proposal  it  aubmitied  if  at  any  tunc  the  prospective 
lower  tier  partidpant  leania  mat  its  ceraficanon  was 
erroneous  when  subaitttad  or  has  become  erroneous 
by  reason  of  changed  oxcumstanoBB. 

4.  The  terms  'covered  tnnsaction."debarred," 
•suspenriwflnetigifaie.  "lower  tier  covered 
tiansaction.*  *paztias«m.*  'pemn,*  "primaiy  covered 
transaction.*  "prindM.*  'proposal'  and  "voiuntanly 
excluded.' as  used  in  this  dause;  have  the  meaninp 
set  out  in  the  Oefinitiqns  and  Covense  sections  of 
rules  implementing  Ettculve  Older  12S49.  You  may 
eontao  the  person  to  which  this  proposal  is  subin^d 
Cor  assistance  in  obtaildng  a  copy  ofthose  regulatams. 

5.  The  prospective  tower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  b#  entered  into,  it  shall  not 
knowingly  enter  into  lay  tower  tier  covered 
transaction  with  a  peiton  who  is  debarml. 
suspatded.  dedaxed  itueiigible,  or  voitmtaiily 
cxduded  from  paxtidbation  in  this  ctivered 
tranaactioa  unless  authonzed  by  the  dcjnuiment  or 
agency  with  which  thp  tnnsactxin  origmaied. 


6.  The  prospective  tower  tier  partidpant  further 
agrees  oy  submitting  this  proposal  that  it  will 

tnehidarifclaUtttiflH  'TfTtlfifT**""  '^*B*"**"g 

Oebaimcm,  Suspension,  IneUgOriUty,  and  Vohiaaiy 
g^rtnyi^T^H— ( ifvi^  TTfT  f^wtj  TrMiiarrinns 
without  raodlfiiation,  in  all  lower  tier  covered 
transactions  and  in  aU  loUdtattons  for  tower  tier 


7.  A  paztidpaBt  in  a  uiveied  transaftton  may  rely 
upon  a  certScatioo  of  a  prospective  paitidpaBt  ia  a 
tower  tier  covered  transaoion  that  itlsnot 
debarred,  suspended,  ineiigible,  or  vohnttanly 
oduded  froEB  the  ooveedliansacdan,  mlaas  it 
knows  that  the  ceRification  is  eiuiMOUS.  A 
participant  may  dadde  the  method  and  fraqocBcy 
oy  whKh  it  detemines  the  eiigibili^  of  hs 
prindpals.  EachpattidpaBtmay.butisaat 
racjuired  to,  cliecKthe  NbiiprocuxemaBt  UaL 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  require  estabfishment  ofa  svKn  of 
records  in  Older  to  render  in  good  faith  tiw 
certificatian  requited  by  this  aausB:  Tbatoiowiedge 
and  information  of  a  partidpant  is  not  requirad  to 
aneed  that  wMch  is  nonnaOy  possessed  by  a 
prudempenon  in  the  ordinary  course  of  business 

9.  Except  for  tmuactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partidput  fat 

M  erMrmi  trwtttartirm  Irfmwingiy  enters  JntO  a  tower 

tier  covered  traaaactton  With  a  person  who  is 
suncnded.  dcbaned,  ineUgible,  or  voluntarily 
mn4\iAm^  6om  partidpation  in  this  transaction,  ia 
addition  to  otfaCTremedies  available  to  the  Fadcnl 
Government  the  department  or  agency  with  which 
this  transaction  origmated  niay  punue  avaUabto 
remedies,  ipc^^wi'rg  suspenston  and/or  debarment. 


Certififation 


t 


(1) 


(2) 


The  prtwpectivt  lower  tier  partidpant  certifies,  by  submission  of  this  proposal,  that  neither  it  itor  its 
principals  are  dresently  deoarred,  suspended,  proposed  for  debanneitt,  declared  ineligible,  or 
volunorily  exquded  from  partidpation  in  this  traiuaction  by  any  Federal  department  or  agency. 

/^here  the  proj^jective  lower  tier  partidpant  is  tnuible  to  certify  to  any  of  the  statements  in  this 
certification,  si|di  prospective  partidpant  shall  attach  an  explanation  to  this  proposaL 


NAME  OF  APPUC  ANT 


PRINTED  NAME  >  ND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


PR/ AWARD  NUMBER  AND /OR  PROJECT  NAME 


DATE 


ED  80-0014. 9/90  (Ri  thca  CCS-C09  (REV.  12/88),  which  is  obsolete) 


Federal  Register  /  V( 


CERTIFICATIONS  REGARDING 
/     .RESPONSIBILITY  MATTERS; 

Applicants  should  refer  to  the  regulations  cited  bek 
skouid  also  review  the  instructions  for  certification 
provides  for  compliance  with  ocrtificatton  requiren 
Govenunent-wide  Oebannem  and  Suspension  (hk 
(Grants).'  The  certifkations  shall  be  treated  as  a  mai 
of  Education  determines  to  award  the  covered  tram 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  US.  Co 
plemented  at  34  CFR  Part  80,  for  persons  entering  i 
or  cooperative  agreement  over  S100,000,  as  defined 
Part  8^  Sections  82.105  and  82.110,  the  applicant  a 

(a)  No  Federal  appropriated  funds  have  been  paid 
paid,  by  or  on  behalf  of  the  ur.deTsigned,  to  any  pe 
fluendng  or  attempting  to  influence  an  officer  or  « 
any  agency,  a  Member  of  Congress,  an  officer  or  er 
Congress,  or  an  emptoyee  of  a  Member  of  Congres 
tion  %vith  the  making  of  any  Federal  grant,  the  ente 
any  cooperative  agreement,  and  the  extension,  coni 
renewal  amendment,  or  modification  of  any  Feder 
cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  apprtjpriated  fu 
been  paid  or  wiU  be  paid  to  any  person  for  influeiK 
tempting  to  influence  an  officer  or  employee  of  any 
Member  of  Congress,  an  officer  ot  en;plcyoe  of  Coi 
emptoyee  of  a  Membier  of  Congress  in  conrwaion  * 
Federal  grant  or  oooperative  agreement,  the  unden 
complete  and  submit  Standard  Form  -  LLL,  "Disclo 
to  Report  Lobbying,'  in  aocord^noe  with  its  irstruci 

(c)  The  undersieiwd  sluil  requu«  that  the  language 
tification  be  included  in  the  att'zrd  documents  for  a 
a%vards  at  ail  tiers  (induding  subgrants,  contracts  u 
and  oxjperative apeements, anosubcontracts) and 
subrecipients  shall  certify  and  disctese  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  01 
RESPONSIBIUTY  MATTERS 

As  required  by  Executive  Order  1 2549,  [3d»rment  j 
sion,  and  implemented  at  34  CFR  Part  85,  for  prosp 
ticipants  in  primary  covered  tra-nsactions,  as  define 
Part  85,  Sections  85.105  and  85.110  - 

A  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  propose 
ment,  declared  ineiigible,  or  voluntarily  excfuded  fr 
covered  transactions  by  any  Federal  department  or 

(b)  Have  not  within  a  three-year  period  preceding  t 
tion  been  convicted  of  or  had  a  civii  judgment  roidi 
against  them  for  commission  of  fraud  or  a  crinunal 
cormection  with  obtaining,  attempting  to  obtain,  or 
a  public  (Federal,  Sute,  or  local)  tra.nsaction  or  cone 
a  public  transaction;  violation  of  Federal  or  Sute  an 
statutes  or  commission  of  embezzlement,  theft,  forg 
bribery,  falsification  or  destruction  of  reconis,  maju 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  crimi 
dvilfy  charged  by  a  govenunental  entity  (Federal,  S 
local)  with  commission  of  any  of  the  of^nses  enumi 
paragraph  (1  )(b)  of  this  certification;  and 
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CERTfflCATIpNS  REGARDING  LOBBYING:  DEBARMENT,  SUSPENSION  AND  OTHER 
;    JlESPONSmiLFTY  MATTERS;  AND  DRU(/.FREEWORia*LACERE^^ 

AppUcants  should  refer  to  the  regulations  cited  below  to  detennine  the  certification  to  which  they  are  required  to  attest.  A  pplicants 
should  also  review  the  instnictiotu  for  certification  included  in  the  reguUtJons  before  completing  this  fonn.  Signature  of  this  farm 
provKles  for  compliance  %wth  caertificition  iBquirements  umier  34  a*  Part  82,  T'te^ 

Government-wide  Debannent  and  Suspension  (Nonprocurement)  and  GovcrTunent-%vide  Requdrcments  for  Drug-Free  Workplace ' 
(Grants)."  The  certifications  shall  be  treated  as  a  material  represenUtion  of  fact  upon  which  rdttitce  will  be  placed  when  the  [ipartincnl 
of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  13S2,  Title  31  of  the  U5.  Code,  aitd  im- 
plemented at  34  CFR  Part  8j,  for  persons  entering  into  a  grant 
or  cooperative  agreement  over  $100,000,  as  defined  at  34  CFR 
Part  82,  Sections  82.105  and  82.110,  the  applicant  certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  urulersigned,  to  any  perMW  for  in- 
fluencing or  attempting  to  influeiKe  an  officer  or  employee  of 
any  agency,  a  Member  of  Confess,  an  officer  or  employee  of 
Congress,  of  an  employee  of  a  Member  of  Congress  m  connec- 
tion with  the  making  of  any  Federal  grant,  the  entering  into  of 
any  cooperative  agreement,  aiui  the  extension,  continuation, 
renewal  amendment,  or  modification  of  any  Federal  grant  or 
cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  *viii  be  paid  to  any  person  for  influencing  or  at- 
tempting to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Membier  of  Congress  in  conr«aion  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shaU 
complete  and  submit  Standard  Form  -  LLL,  'Disclosure  Form 
to  Report  Lobbying,'  in  aocordance  with  its  instructiDns; 

(c)  The  undersigned  shall  require  that  the  language  of  this  cer- 
tification be  included  in  the  award  documents  for  all  sub- 
awards  at  all  tiers  (including  subgrants,  contracts  under  grants 
and  cooperative  apeements,  and  subcontracts)  and  that  all 

subrecipients  shall  cenxfy  and  discfose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBIUTT  MATTERS 

As  required  by  Executive  Order  12549,  Debannent  and  Suspen- 
sion, and  implemented  at  34  CFR  Part  85,  for  prospective  par- 
ticipants in  primary  covered  transactions,  as  defined  at  34  CFR 
Part  85,  Sections  85.105  and  85.110  - 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for  debar- 
ment, declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
connection  wth  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  State,  or  local)  transaction  or  contract  under 
a  public  transaction;  violation  of  Federal  or  Sute  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsL^ication  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property*; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
dvilhr  charged  by  a  ^vemmental  entity  (Federal.  State,  or 
local)  with  commission  of  anv  of  the  of^nses  enumerated  in 
paragraph  (l)(b)  of  this  certi^cation;  and 


(d)  Have  not  within  a  three-year  period  preceding  t)ns  ap- 
pUcadon  had  one  or  more  public  transactions  ( Feoeral,  Sute, 
or  kxal)  terminated  for  cause  or  ddauh;  and 

B.  Where  the  applicant  is  muble  to  certify  to  any  of  the  statc^ 
ments  m  this  cotification,  he  or  she  shall  attach  an  explanation 
to  thkj  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Aa  of  1988,  aivl  im- 
plemented at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85^610- 

A.  The  applicant  certifies  that  it  wiU  or  will  continue  to  pro- 
vide a  drug-free  workplace  by: 

(a)  Publishing  a  sutement  notifying  employees  that  the  uniaw- 
ftil  tnanufacntre,  distribt«ion,  dispensing,  possession,  or  use  of 
a  contrt}Ued  substance  is  prohibited  m  the  grantee's  v^-orV.place 
and  ^wdfying  the  actions  that  will  be  taken  against  exnpiovees 
for  violation  of  such  prohibitiDn; 

(b)  Esubiishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about- 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee'»policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseiiitg,  rehabiliution,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  he  imposed  upon  employees  lor 
drug  abuse  violatiotu  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  pertormanoe  of  the  grant  be  given  a  copy  of  the  state- 
ment required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  sutement  required  by  para- 
paph  (a)  thi^  as  a  condition  of  employment  under  the  grant, 
the  employee  «vill— 

{I )  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for 
a  violation  of  a  cnnunal  drug  statute  occiuring  in  the 
workplace  no  later  than  five  calendar  days  after  such  convic- 
tion; 

(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days 
after  receiving  notioe  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiv  ir.g  actual  nonce  of  such  convic- 
tion. Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to:  Director,  Grants  and  Contracts  Ser- 
vice, VS.  Department  of  Education,  400  Maryland  Avenue, 
S.W.  (Room  5124,  GSA  Regional  Office  Building  Na  3), 
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Washington,  DC  202D2-i=  71.  Notice  shaU  include  the  identifica^ 
lion  nujnber<s)  of  each  ah  icted  grant; 

(f)  Taking  one  of  the  follofving  actions,  within  30  calendar  day^ 
of  receiving  notice  under  »ubparazraph  (d)(2},  with  respect  to 
any  etnployec  who  is  so  cDrvicteJ— 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  incliiding  temunauon,  consistent  with  the 
requirements  of  the  Reha^iliaticn  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a 
drugakuse  assistance  or  aehabibtation  program  approved  for 
such  purposes  by  a  Fedar»l,  Sute,  or  local  health,  law  enforce- 
ment, or  other  appropriate  agency; 

(g)  Making  a  gtwd  faith  effort  to  continue  to  maintain  a  drug- 
free  workplace  through  iipiemcntation  of  paragraphs  (•), 
(b),(c),(d),(e),and(f). 


B   The  grantee  may  insert  in  the  space  provided  betew  the 
site(s)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Sti^  address,  dty,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sectirau  €5,605  aind  85.610  - 

A.  As  a  condition  of  the  grant.  I  certify  that  I  will  iiot  engage 
in  the  unlawful  manufacture,  distribution,  dispensing,  pos- 
session, or  use  of  a  controlled  substance  in  conducting  any 
activity  with  the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity, 
I  will  report  the  conviction,  in  writing,  within  10  calendar 
days  of  the  conviction,  to:  Director,  Grants  and  Contracts 
Service,  VS.  Department  of  Education.  400  Maryland 
Avenue,  S.W.  (Room  3124,  CSA  Regional  Office  BuikUng 
No.  3),  Washington,  DC  20202-4571.  Notice  shall  include 
the  identiiication  numbens)  of  each  affected  grant. 


Check  □  if  there  are  wor  tplaces  on  file  that  are  not  identified 
hfere. 


As  the  duly  authorized  re  prescntative  of  the  applicant  I  hereby  cartify  that  the  applicant  will  comply  with  the  above  certificatwns. 


[NAME  OF  APPUCANT 


PRINTED  NAME  AND  1  [TLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


DATE 


ED  80^13, 6/90  (Repla^  ED  80-0008, 12/89;  ED  Form  CCS0C8,  (REV.  12/88).  ED  80O010. 5/90;  and  ED  8(WX)11. 5/90,  which  are 
obsolete) 
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DISCLOSURE 


Complete  this  form  to  disc 
(Seerevei 

1,1 

Type  ot  Federal  ActwK 

1      1  a.  contract 
LJ  b.  grant 

c  coopeative  agreement 

d.  loan 

e.  loan  guarantee 
1.   loan  insurance 

X    Statu 

□  l 

4 

4. 

Nantc  jiid  Addren  of  Scpoitng  EsNily: 

O    Prinoe                      0    Subawardee 

Tier            .  Ukno* 

Congf  essionai  District ''  known-. 

6. 

S. 

Federal  Action  fi^umbci.  i/  icnown: 

10.  a.  Name  and  Address  ol  Lobbying  Entity 

lit  tndrviduil,  Ust  name,  first  namt,  Mlh 


Itnacit  Corn 


11.  Amount  oi  Payment  ic/iecAa/y  tful  app/)7: 
5  ; D  actual       Q  p 


IX  Form  ol  Payment  (check  all  thai  apptyl: 
a    a.  cash 

Q    b.  in-kind;  specify:  nature  _^___ 
«alue    


14.  Brief  Oesbiption  of  Services  Performed  or  to  I 
or  Member<s)  contacted,  lor  Paymrnl  Isdicaiet 


(«it»eft  Cent 


IS.  Conttnuaiion  Sbcct(s)  SF.Ui.-A  attacbcd:        □ 


11  uvc  mi  nm  i 


IWMtMrilW 
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DISCLOSURE  OF  LOBBYING  ACnVITlES 

Compiete  thi*  form  to  diidose  lobbying  adivtties  pursusnt  to  31  U.S.C  T3S2 
(See  reverse  for  public  burden  cUcdosureJ 


bfOMI 


1'     Type  ot  Federal  Actiow 

□  a.  cor«tracl 
b.  grant  -   .i   - 

c  coopentive  agreement 

d.  loan 

e.  loan  guarantee 
I.  loan  insurartce 


2.    Statu*  o<  Federal  ActiGK 

□  a.  bid'offer/application 


b.  initiate 
c  post-award 


4.     Name  jnd  Addrew  of  «cporting  Emily: 

O    Phnte  O    Subawardee 

Tier  ____ ,  it  known-. 


Congtettiotial  Dirtrict  if  known-. 


6.     Federal  OepartmentrAgeiKy: 


••     Federal  Action  Clumber,  i/  known: 


X    IcportTypc: 

□  a.  initialling 
b.  ntateriai  change 

For  Material  Change  Onir 
year  ____^  quarter 

date  of  last  report  


Si     M«eportmg  bitity  in  No.  4  b  Subawardee,  Inter  Name 
and  Address  ol  Prime 


Congressiewal  Dislrkt  if  known: 


7.    Fcd^  ProgruB  NameDcMnption: 


CFDA  Numbdr,  J  applicibl*: 


9.     Award  Amount.  J  known: 
S 


ia  a.  Name  and  Addreu  oi  Lobbying  Entity 

(il  mdrviduil,  Ust  nvne.  first  name,  MJ): 


h.  Individualt  Perfo 


•ndmduab  Performing  Services  lincludtng  tddrtu  >l 
mrtennt  from  No.  lOai 
rfasf  n*m€.  dnf  nam;  MO: 


11.  Amount  ol  Payment  ichtckaU  that  appfy): 

5  "  □  actual       Q  planned 


Itttaeft  Conttnvtiien  S/>»rtitl  Sf-lU-A  it  nrrtmnl 


IX  Form  ol  Payment  Icheck  all  thai  apply  I: 
O    a.  cash 

Q    b.  in-kind;  specify,  nature  .^^___ 
«alue    


11  Type  o<  Paymenlfchec*  «// tfiai  app/y/: 

Q  a.  retairwr 

a  b.  OiteHime  fee  - 

O  c  comcnisston 

a  d.  contingent  fee 

a  e.  deferred 

O  t.  other;  specify:  ,^__ 


14.  Bri^  Oesaiption  ol  Services  Performed  or  to  be  Performed  and  Oatets)  of  Semcc,  including  offic«r<s),  emptoytrttU 
or  Membcrts)  contacted,  for  Piymenl  Indicated  in  (Jem  11:  t.  r    , 


IS.  Coniinuaiio*  Sbcct(s)  SF>UJ.-A  attached:        Q  Yes 


Mttcfi  Convnuauon  SSni($}  SHU-A  it  nrtrrttf^ 


a  No 


14. 


•""^  •"'' "-^ -'—' "i11|-||-    ■    iiirii    I'   i> 

•r  Uct  y^m  ««K*  miwn  vM  ptim4  ^  <iw  uw  ataa*  mttm  Um 

im   I  III!  I  l<— «M^«nl<f|<  tM».rh»^MlwM»  ■!■»—<  HMM—  H 

*'*  U-SC  Utt  IMi  MMaHaai  aril  k*  imiiiiI  m  < 


■■»*i»m»imiiri ■*ia>»iM>i«a«»«tiwi)ninri»wtf  I 


S%natnc;  _ 
Print  Name: 
Thie: 


TdepboaeNo.:. 


Date. 


licdMai  mtC-Oply:  ;''fr  fbU?*?^■';^&''?*■■<*"^■4^y:^ 


IMI 
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INSTRUCTIONS  FOR  COMPLTnON  OF  SF-LU,  DISCLOSURE  OF  LOBBYING  ACnvmES 

ThJi  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawvdee  or  prime  FederaJ  redpient  at  the 
irtitiation  or  receiptjof  a  covered  FederaJ  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C 
seaion  1352.  The  fi^ng  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
influencing  or  attertipting  to  influence  an  offJcer  or  employee  of  any  agency,  a  Meniber  of  Gsngress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF-LU.-A  Continuation  Sheet  for  additiorui  information  if  the  space  on  the  form  is  inadequate.  Complete  aJI  items  that 
apply  for  both  the  iritial  filing  ar>d  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Maiugement  and  St  idget  for  additional  information. 

1.  Identify  the  ty  >e  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  :overed  Federal  action. 

2.  Identify  the  st  tus  of  the  covered  Federal  action. 

Identify  the  a;  propriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  pr  tviously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  sub  nitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  reporting  entity.  Indude  Congressional  District,  if 
known.  Check  the  appropriate  dassification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime 
or  subaward  redpient  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 


5.  If  the  organiza  i 
zip  code  of  thi  > 


Enter  the 
level  below  a 


nams 


of  the  Federal  agency  making  the  award  or  loan  commitment.   Include  at  least  one  organizational 
gfcncy  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Cuard. 


Enter  the  Federal 
Catalog  of  Federal 
commitments. 


10.  (a)  Enter  the 
identified 


(b)£nter  the 
Enter  Last 


11. 


Enter  the 
lobbying  entir 
ail  boxes  that 
to  be  made. 


12.  deck  the 

spedfy  the  nature 


13. 

14. 


Provide  a  spe^fic 
perform,  and 
actual  contact 
employee<s). 


15.  Check  whether 

16.  The  certifyin 


ion  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  dty,  state  and 
prime  Federal  redpient  Indude  Congressional  District  if  known. 


program  name  or  description  for  the  covered  Federal  acti'on  (item  1).    If  known,  enter  the  full 
Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 


Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (eg-, 
Request  for  Pioposai  (RFP)  number  Invitation  for  Bid  (IF3)  number  grant  announcement  number  the  contract 
grant,  or  loan  award  number  the  appiicatiorvproposaJ  control  number  assigned  by  the  Federal  agency).  Indude 
prefixes,  e.g., 'RFP.DE-9<W)01." 

For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
FederaJ  amount  of  the  awardloan  corrvnitment  for  the  prime  entity  identified  in  item  4  or  S. 


fi  ill  name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 
irl  item  4  to  influence  the  covered  FederaJ  action. 


names  of  the  individuaKs)  perfonning  services,  and  indude  full  address  if  different  from  10  (a). 

^iame.  First  Name,  and  Middle  Im'tial  (MI). 


hill 


amo^t  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 

(item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check 

ippiy.   If  this  is  a  material  change  report  enter  the  cumulative  amount  of  payment  made  or  planned 


ap^rcpnate  box(es).  Check  ail  boxes  that  apply.  If  payment  is  made  through  an  in-kind  contribution, 
and  value  of  the  in-kind  payment. 


Check  the  app  rcpriate  box(es).  Check  ail  boxes  that  apply.  If  other,  spedfy  nature. 


and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
^e  date(s)  of  arty  services  rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  spent  in 
with  Federal  offldals.  Identify  the  Federal  offidal(s)  or  employee(s)  contacted  or  the  officer(s), 
Member<$)  of  Congress  that  were  contacted. 


<  r 


or  not  2  SF-LLL-A  Continuation  Sheetts)  is  attached, 
iffldai  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


PubJic  irpororg  burjen  for  ihii  colitctjon  of  infomnition  n  womated  to  average  30  mirsRj«  pef  mponie.  including  time  for  reviewing 
i«»tTuction».  leircMr^  exisDng  dau  jources.  gathering  and  maintaining  the  daa  needed,  and  compieong  and  reviewing  the  collection  of 
information.  Send  c^nments  regarding  the  burden  ettnnate  or  any  other  aspect  of  this  collection  of  infonnation,  indudir^  suggestiom 
for  reducing  this  burden,  to  the  Office  of  Management  and  Budget  Paperwork  Reduction  Projea  (034S-0046),  Washington.  D.C  20S03. 


Federal  Register  / 


DISCLOSI 


Rcpoitii^  Entity. 


(FR  Doc.  94-16906  Filed  7-12-94;  8:45  am)     • 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 
CONTINUATION  SHEET 


App<o«c4  ty  OMB 
0>4«4044 


'■^  T-'-irf  'it-  1  nrt*  liiii  ii^miin 


(FR  Doc.  94-16906  Filed  7-12-94;  8:45  am] 

BILUNG  CODE  4000-01-C 


Wednesday 
July  13,  1994 


Part  IV 


^■Y  am 

■■  ^  ^ 

^^  IB  ^  ■• 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  941 

Public  Housing  Development;  Major 
Reconstruction  of  Ot>solete  Public 
Housing;  Proposed  Rule 
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SUMMARY:  This  proposed  rule  would  add 
a  new  subpart  F  to  ths  Department's 
regulations  at  24  CFF  part  941,  which 
govern  public  housin  i  development  by 
public  housing  agenc  ies.  The  new 
subpart  F  would  set  f  3rth  the 
requirements  and  procedures  applicable 
to  the  major  reconstripction  of  obsolete 
public  housing  (MROP)  projects.  This 
proposed  rule  also  wpuld  implement 
the  provisions  of  section  111  of  the 
Housing  and  Community  Development 
Act  of  1992  which  pertain  to  MROP 
projects.  The  specifid  provisions  that 
would  comprise  subpart  F  are  discussed 
in  the  Supplementary  Information 
section  of  this  docvmient. 
DATES:  Comment  Dua  Date:  September 
12.  1994.  j 

ADDRESSES:  Interested  persons  are 
invited  to  submit  coi«ments  regarding 
this  rule  to  the  Officel  of  General 
Counsel,  Rules  Docket  Clerk,  Room 
10276,  Department  o{  Housing  and 
Urban  Development,  Washington,  DC 
20410-0500.  Comments  should  refer  to 
the  above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  nof 
acceptable.  A  copy  of  each 
conununication  submitted  will  be 
available  for  public  inspection  and 
copying  on  weekdays  between  7:30  a.m. 
and  5:30  p.m.  at  the  4bove  address. 

FOR  FURTHER  INFORMAJHON  CONTACT: 
Janice  Rattley,  Director,  Office  of 
Construction.  Rehabilitation,  and 
Maintenance,  Public  and  Indian 
Housing.  Departmentjof  Housing  and 
Urban  Development,  Room  4230,  451 
Seventh  Street,  SW..  Washington,  EX: 
20410-5000.  telephohe  (202)  708-1015. 
(This  is  not  a  toll-free  number.)  Hearing- 
or  speech-impaired  individuals  may 
contact  this  office  vi^  TDD  by  calling 
(202)  708-9300  (whif^h  is  not  a  toll-free 
number)  or  1-800-8717-8339  (which  is  a 
toll-free  number). 


SUPPLEMENTARY  information: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  part  941  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980,  and 
assigned  the  stated  OMB  approval 
numbers: 


New  rule 
section 

Rule  section 

Approval  No. 

941.606  

941.607  

941.302,402. 
403.  406. 

941.404 

2577-0033. 

0164. 

0104. 
2577-0033. 

0024. 

0036. 

II.  Background 

Sections  4  and  5  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437b, 
1437c  and  1437g)  (the  Act)  authorize  the 
Department  to  provide  technical  and 
financial  assistance  to  public  housing 
agencies  (PHAs)  for  the  development  of 
low  income  housing  projects,  including 
the  major  reconstruction  of  obsolete 
public  housing  projects.  The 
Department's  regulations  at  24  CFR  part 
941  establish:  the  requirements  and 
procedures  for  the  development  of  low- 
income  housing  (excluding  Indian 
housing)  by  PHAs;  development 
methods  to  be  utilized  for  public 
housing  projects;  PHA  eligibiUty 
requirements;  the  application  and 
proposal  procedvures  and  other  program 
requirements,  which  include  a  number 
of  Federal  statutory  and  administrative 
requirements  applicable  to  public 
housing  development. 

The  Department  will  in  the  future 
publish  under  a  separate  proposed  rule 
comprehensive  changes  to  part  941  that 
reflect  the  Department's  redesign  of  the 
public  housing  development  program. 

This  proposed  rule  is  more  limited 
and  would  only  add  a  new  subpart  F  to 
the  existing  part  941  to  address  the 
requirements  and  procedures  applicable 
to  the  major  reconstruction  of  obsolete 
public  housing  (MROP)  projects. 
Section  111(a)  of  the  Housing  and 
Community  IJevelopment  Act  of  1992 
(Pub.  L.  102-550.  approved  October  28, 
1992)  (the  1992  Act)  amends  section 
5(j)(2)  of  the  Act  regarding  MROP 
projects.  Section  5(j)(2),  among  other 
things,  provides  a  definition  for 
"obsolete  public  housing  project  or 
building";  specifies  that  funding  for 
MROP  will  be  distributed  on  the  basis 
of  competition;  and  lists  the  criteria  by 
which  PHAs  will  be  awarded  funds.  In 
accordance  with  sections  111(c)  and  191 


of  the  1992  Act.  which  provide  for 
rulemaking  to  implement  section  111, 
this  proposed  rule  would  implement  the 
provisions  of  section  111(a).  The 
regulatory  sections  that  would  comprise 
subpart  F  are  as  follows: 

Section  941.601.  This  section  would     | 
provide  that  subpart  F  sets  forth  the 
basic  policies  and  general  requirements 
applicable  to  MROP  projects.  With 
respect  to  applicability,  this  section 
would  provide  that,  unless  otherwise 
stated,  subpart  F  would  apply  to  all 
MROP  projects  funded  in  Federal  Fiscal 
Year  1995  and  thereafter. 

Section  941.602.  This  section  would 
address  MROP  funding  by  providing 
that  any  notice  of  funding  availability 
(NOFA)  issued  under  24  CFR  part  941. 
subpart  F,  will  reflect  the  current 
statutory  requirements  applicable  to 
MROP  projects. 

Section  941.603.  This  section  would 
describe  the  criteria  a  project  must  meet 
to  be  eligible  for  MROP  funding.  Some 
of  the  eUgibility  requirements,  listed  in 
this  section,  include  the  following:  the 
project  must  be  a  rental  project,  and  not 
a  homeownership  project;  the  project 
must  have  been  financed  under  section 
5  of  the  Act  and  be  under  an  Annual 
Contributions  Contract  (ACC),  or  be  a 
section  23  bond  financed  leased  housing 
project  which  meets  certain  conditions; 
the  existing  project  must  have  had  an 
approved  actual  development  cost 
certificate  (ADCC)  for  five  years  hefore 
the  application  submission  deadline; 
and  the  project  must  be  determined  to 
be  obsolete.  With  respect  to  the 
determination  of  obsolete,  the 
requirements  of  section  5(j)(2)  of  the 
Act.  as  added  by  section  111  of  the  1992 
Act  are  being  incorporated. 

In  accordance  with  section  5(j)(2)(E) 
of  the  Act.  §  941.603  would  prohibit 
MROP  assistance  to  any  project  or 
building  assisted  within  five  years  of  the 
MROP  application  by  Comprehensive 
Improvement  Assistance  Program 
(CLAP)  or  Comprehensive  Grant  Program 
(CGP)  modernization  funds  under 
section  14  of  the  Act  (through  inclusion 
in  an  approved  "annual  statement  of 
work").  A  proposed  MROP  which 
received  emergency  modernization 
funding  within  the  time  frame  is 
excluded  from  the  five-year  prohibition 
stated  above. 

Section  941.604.  This  section  would 
address  the  limitations  imposed  on  the 
use  of  MROP  hmds. 

Section  941.605.  This  section  would 
describe  the  general  requirements 
applicable  to  the  MROP  program;  these 
include  (1)  those  set  forth  in  subpart  A 
of  part  941,  with  the  exception  that 
MROP  projects  may  only  be  developed 
by:  (a)  sealed  bid  method  with  award  to 


the  lowest  responsible  bidder;  or  (b) 
competitive  proposal  method  whereby 
the  PHA  would  execute  a  fixed  price 
contract  in  which  the  contractor  would 
be  responsible  for  design  of  specific 
work  items  in  the  Request  for  Proposals, 
soliciting  and  contracting  for 
construction  work,  contract 
administration  and  construction 
administration  and  construction 
inspection;  the  contract  would  either 
provide  progress  payments,  or  a  lump 
sum  payment  after  successful 
completion  of  all  work;  and  (2)  the 
requirements  set  forth  in  subpart  B,  with 
certain  exceptions.  With  respect  to  the 
new  MROP  cost  limit  system  required 
by  section  5(j)(2)(D)  of  the  Act,  a 
methodology  is  proposed  in  this  section, 

Section  941.606.  This  section  would 
describe  the  application  submission 
requirements  of  the  MROP  program. 

Section  941.607.  This  section  would 
address  the  MROP  proposal  and  would 
provide  that  MROP  proposals  must 
comply  with  the  provisions  ol 
§941.404. 

Section  941.608.  This  section  would 
address  MROP  project  development  and 
would  provide  for  compliance  with  the 
procedures  and  requirements  of  subpart 

E,  except  as  modified  by  §  941.608. 
In  the  regulatory  text  that  follows  the 

preamble  section  "Other  Matters,"  the 
reader  should  note  that  the  terms  "Act" 
and  "ACC"  are  not  defined  in  subpart 

F,  because  these  terms  are  defined  in 
subpart  A  of  part  941.  The  "Act"  refers, 
as  previously  noted,  to  the  United  States 
Housing  Act  of  1937,  and  "ACC"  refers 
to  Annual  Contributions  Contract. 

Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules     |^ 
Docket  Clerk  at  the  above  address. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the     p 
Regulatory  Flexibility  Act  (5  U.S.C.  d 

605(b)),  has  reviewed  this  proposed  rule 
before  publication,  and,  by  approving  it,     j^ 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on        P 
a  substantial  number  of  small  entities.        C 
The  rule's  major  effect  is  on  public 
housing  agencies  (PHAs)  which  are  state 
and  local  governmental  entities.  The  ^ 

proposed  rule  adds  a  new  subpart  for 
the  major  reconstruction  of  obsolete  i 
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the  lowest  responsible  bidder;  or  (b) 
competitive  proposal  method  whereby 
the  PHA  would  execute  a  fixed  price 
contract  in  which  the  contractor  would 
be  responsible  for  design  of  specific 
work  items  in  the  Request  for  Proposals, 
soliciting  and  contracting  for 
construction  work,  contract 
administration  and  construction 
administration  and  construction 
inspection;  the  contract  would  either 
provide  progress  payments,  or  a  lump 
sum  payment  after  successful 
completion  of  all  work;  and  (2)  the 
requirements  set  forth  in  subpart  B,  with 
certain  exceptions.  With  respect  to  the 
new  MROP  cost  limit  system  required 
by  section  5(j)(2)(D)  of  the  Act,  a 
methodology  is  proposed  in  this  section. 

Section  941.606.  This  section  would 
describe  the  application  submission 
requirements  of  the  MROP  program. 

Section  941.607.  This  section  would 
address  the  MROP  proposal  and  would 
provide  that  MROP  proposals  must 
comply  with  the  provisions  ol 
§941.404. 

Section  941.608.  This  section  would 
address  MROP  project  development  and 
would  provide  for  compliance  with  the 
procedures  and  requirements  of  subpart 

E,  except  as  modified  by  §941.608. 

In  the  regulatory  text  that  follows  the 
preamble  section  "Other  Matters,"  the 
reader  should  note  that  the  terms  "Act" 
and  "ACC"  are  not  defined  in  subpart 

F,  because  these  terms  are  defined  in 
subpart  A  of  part  941.  The  "Act"  refers, 
as  previously  noted,  to  the  United  States 
Housing  Act  of  1937,  and  "ACC"  refers 
to  Annual  Contributions  Contract. 

Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  pubfic 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication,  and,  by  approving  it, 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rule's  major  effect  is  on  public 
housing  agencies  (PHAs)  which  are  state 
and  local  governmental  entities.  The 
proposed  rule  adds  a  new  subpart  for 
the  major  reconstruction  of  obsolete 


public  housing  projects,  as  required  by 
the  Act,  and  incorporates  provisions 
requested  by  industry  groups;  as  such, 
it  is  anticipated  that  it  will  be 
considered  beneficial  to  PHAs. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12612,  Federalism. 
has  determined  that  this  proposed  rule 
would  not  have  a  substantial,  direct 
effect  on  the  States  or  their  political 
subdivisions  or  on  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  or  responsibilities  among  the 
various  levels  of  government.  No 
significant  change  in  the  relationships 
or  responsibilities  of  the  various  levels 
of  government  will  result  from  this 
proposed  rule. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Ofiicial  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule 
would  not  have  a  potential  for 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being 
and  thus  is  not  subject  to  review  under 
the  Order.  No  significant  change  in 
existing  HUD  policies  or  programs  will 
result  from  promulgation  of  this  rule,  as 
those  poUcies  and  programs  relate  to 
family  concerns. 

Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  number  1684  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1994 
(59  FR  20424,  20469)  under  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act. 

Catalog  of  Federal  Domestic  Assistance 
Programs 

The  Catalog  of  Federal  Domestic 
Assistance  Program  title  and  number  is 
14.850,  Public  and  Indian  Housing. 

List  of  Subjects  in  24  CFR  Part  941 

Grant  programs — housing  and 
commimity  development.  Loan 
programs — housing  and  commimity 
development,  Public  housing. 

Accordingly,  24  CFR  part  941  would 
be  amended  as  follows: 

PART  941— PUBLIC  HOUSING 
DEVELOPMENT 

1.  The  authority  citation  for  part  941 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1437b,  1437c,  and 
1437g;  42  U.S.C  3535(d). 


2.  A  new  subpart  F,  consisting  of 
§§941.601-941.608,  would  be  added  to 
read  as  follows: 

Subpart  F— Major  Reconstruction  of 
Obsolete  Public  Housing  (MROP) 
Projects 

Sec. 

941.601  Scope  and  applicability. 

941.602  MROP  funding. 

941.603  MROP  eligibility  criteria. 

941.604  Uses  of  MROP  funding. 

941.605  General  program  requirements 

941.606  MROPapplicalion. 

94 1 .607  MROP  proposal . 

941 .608  MROP  project  developnienl. 

Subpart  F— Major  Reconstruction  of 
Obsolete  Public  Housing  (MROP) 
Projects 

§  941.601    Scope  and  appllcablfity. 

(a)  Scope.  This  subpart  F  sets  forth  the 
basic  pohcies  and  general  requirements 
for  the  public  housing  Major 
Reconstruction  of  Obsolete  Public 
Housing  (MROP)  projects  program 
originally  instituted  pursuant  to  the  FY 
1986  HUD-Independeht  Agencies 
Appropriations  Act,  and  thereafter 
covered  by  section  5(j),  as  amended  by 
section  1 1 1  of  the  Housing  and 
Community  Development  Act  of  1992 
(42  U.S.C.  1437c(j)(2)).  Unless  otherwise 
stated  in  this  subpart  F,  subparts  A 
through  E  of  part  941  apply  to  MROPs. 

(b)  Applicability.  Unless  otherwise 
stated  herein,  this  subpart  applies  in  its 
entirety  to  all  MROP  projects  funded  in 
FY  1995  and  thereafter,  beginning  with 
their  current  development  processing 
and  monitoring  stage.  All  MROP 
projects  funded  prior  to  the  effective 
date  of  this  regulation  shall  continue  to 
comply  with  the  criteria  on  which  their 
selection  for  funding  was  based. 

(c)  PHA  Eligibility.  PHAs  eligible  for 
MROP  funding  are  those  which  have  the 
required  legal  authority  and  local 
cooperation  stated  under  §941.201.  An 
eligible  PHA  may  include  a  troubled 
PHA,  and  if  included,  the  criteria  which 
a  troubled  PHA  must  meet  to  be  eligible 
for  funding  will  be  specified  in  the 
notice  of  funding  availability  issued  in 
accordance  with  this  subpart. 

§941.602    MROPtuoding. 

While  section  5(j)(2)  of  the  Act  hmits 
MROP  funding  to  no  more  than  20 
percent  of  available  funding,  recent 
Appropriation  Acts  have  provided  that 
HUD  may  approve  applications  for 
development  and/or  MROP  based  on 
applications  submitted,  or  pursuant  to  a 
statutory  funding  set-aside.  As  a  result, 
any  notice  of  funding  availability 
(NOFA)  issued  pursuant  to  24  CFR  pari 
941  will  reflect  the  applicable  statutorv 
requirements. 


5836 


Federal  Register  /  Vol.  59,  No.  133  /  Wednesday.  July  13,  1994  /  Proposed  Rules 


Federal  Register  /  Vol. 


th". 


§941.603    MROP  eiigi^ility 

To  be  eligible  for 
project  must  meet 

(a)  Rental.  The  prc|ect 
and  not  horn 

(b)  Federally  assis^d 
The  project  must 
under  section  5  of 
ACC;  or  be  a  section 
leased  housing  project 
converted  to  public 
amendment  and  is  nilw 


criteria. 
NJIROP  funding,  a 
following  criteria: 
must  be  rental 


ha\e 
thf 


tei  m 


design 


lens 


I'acanci  ;s 


cos  ;s 


a]9a. 


cooperation  agreement 
vested  in  the  PHA 
legal  obstacles  affect^g 
of  the  project  during 
additional  40-year 

(c)  Five-year  ADCC . 
project  must  have  h 
actual  development 
(.-^DCC)  for  five  years 
the  application  submissi 
the  NOFA. 

(d)  Obsolete  projec 
project  must  be 
obsolete;  i.e..  the 
designated  to  compri  ;e 
project,  must  have 
marketability  probl 
resulted  in 

(1)  Current  v 
percent  of  the  units 
occupancy;  or 

(2)(i)  Estimated 
reconstruction  or  re 
(including  any  costs 
abatement  activities) 
percent  of  the  total 
cost  limits  for  new 
similar  units  in  the 
than  100  percent  of 
based  on  the  most 
MROP  limits  issued 
5(j)(2)(D)oftheAct( 
and 

(ii)  The  project  or 
occupancy  density  or 
that  is  significantly  ir 
which  prevails  in  the 
a  bedroom  configurat 
altered  to  better  serve 
families  seeking 
housing;  significant 
in  and  around  the 
physical  deterioratior 
energy  and  utility 

(3)  The  deficiencies 
determined  correctab 
Comprehensive  Grant 
the  Comprehensive 
Assistance  Program 
(see  24  CFR  part  968 
issuances  to  ensure  1 

(e)  Long-term  viabi. 
must  be  determined 
viability  (i.e.,  a  usefu 
occupancy)  of  more 
completion  of 


PHA-owTied. 
been  financed 
Act  and  under 
13  bond  financed 
which  was 
l^ousing  by  ACC 
covered  by  a 
has  clear  title 
there  are  no 
the  PHA's  use 
he  required 

of  the  ACC. 
The  existing 
an  approved 
certificate 


qost  I 
or  more  prior  to 
on  deadline  of 

The  existing 
deter  nined  to  be 
pro  Bct,  or  that  portion 
the  MROP 


of  more  than  25 
al^ailable  for 


;mi 


or 
that  have 


^tle 


for  redesign, 
development 

lead-based  paint 
hat  exceed  70 
ci  rrent  development 
construction  of 

but  not  more 
maximum  cost 
redently  issued 
I  ursuant  to  section 
si&e§  941.605(b)(2)): 

biiilding  has:  an 
a  building  height 
excess  of  that 
neighborhood:  or 
on  that  could  be 
the  needs  of 
occupancy  to  public 
sicurity  problems 
pre  ject;  or  significant 

or  inefficient 
sysjemis. 

must  have  been 
e  under  the 
Program  (CGP)  of 
litprovement 
(( !IAP)  procedures 
( Jid  related 

term  viability-)- 
ty.  The  project 
have  long-term 
Ufe  with  full 
20  years  after 
reconstfTiction.  and  the 


cng- 


tii 


t  lan : 


ACC  for  the  MROP  project  must  remain 
in  effect  for  40  years. 

(f)  MROP  project  composition.  (1)  An 
MROP  project  may  consist  of  one  or 
more  or  all  of  the  buildings  of  a  single 
existing  public  housing  project, 
provided  that  the  funds  reserved  are 
sufficient  to  complete  all  the  necessary 
redesign,  reconstruction,  or 
redevelopment  for  the  entire  structure(s) 
designated  for  the  MROP  project.  Where 
funds  available  in  a  given  year  are 
insufficient  or  would  require  a 
disproportionate  amount  to  fund  all  of 
the  buildings  of  an  existing  project, 
staging  over  several  years  is  not 
permitted,  and  the  existing  project  must 
be  separated  by  buildings  (individually 
or  in  a  combination)  into  portions  to 
establish  separate  MROP  projects,  each 
to  be  funded  separately,  and  each 
having  a  separate  project  number.  The 
funds  for  each  MROP  project  must  be 
kept  separate  and  may  not  be 
commingled. 

(2)  If  a  PHA  submits  an  MROP 
application  for  an  entire  project  and  it 
is  determined  to  be  approvable  under  a 
NOFA  published  after  the  effective  date 
of  this  regulation,  but  because  of 
funding  limitations  only  a  part  of  the 
project  is  funded,  if  funds  become 
available  in  a  future  fiscal  year, 
additional  buildings  of  the  project  may 
be  approved  for  MROP  vdthout  regard 
to  vacancy,  cost  and  viability  criteria  of 
paragraph  (e)  of  this  section  under  a 
subsequent  NOFA.  provided  that: 

(i)  An  application  for  a  separate 
MROP  project,  or  any  portion  of  the 
project  not  funded,  is  submitted  in 
response  to  a  subsequent  NOFA.  and 
meets  threshold  approvability.  and  all 
other  NOFA  requirements,  except  for 
vacancy,  cost  and  viability 
requirements;  and 

(n)  Is  selected  on  the  basis  of  its  rating 
and  ranking  among  other  MROP 
applications  submitted  in  response  to 
the  NOFA. 

(g)  MROP  with  modernization.  MROP 
assistance  may  not  be  provided  for  any 
project  or  building  assisted  within  five 
years  of  the  MROP  application  by  CGP 
or  CLAP  modernization  funds  under 
^section  14  of  the  Act  (through  inclusion 
in  an  approved  "annual  statement  of 
work';)  or  HOPE  VI  under  the  FY  1993 
and  1994  Appropriation  Acts. 

(h)  MROP  with  Demo/Dispo. 
Demolition/ disposition  (demo/dispo)  of 
e.xisting  units  may  be  included  as  part 
of  an  MROP  only  if  required  to  meet  the 
long-term  viability  requirement; 
however.  75  percent  of  the  units  in  the 
project  or  portion  of  the  project  which 
comprise  the  MROP  application  must  be 
reconstructed.  An  MROP  application 
which  involves  partial  demo/dispo  must 


either  indicate  the  date  that  a  demo/ 
dispo  application  was  approved  by 
HUD.  or  the  date  the  demo/dispo 
appUcation  was  submitted.  If  the  demo/ 
dispo  application  was  not  approved  by 
the  date  of  the  MROP  application,  the 
MROP  application  must  be 
accompanied  by  evidence  of  the 
approval  by  the  unit  of  general  local  • 
government  in  which  the  project  is 
located;  this  approval  may  be  obtained 
from  the  Chief  Executive  Officer. 

(i)  MROP  with  unit  conversions. 
Conversions  are  not  subject  to  section 
18  of  the  Act;  however,  a  proposed 
conversion  must  be  approved  before  an 
MROP  involving  a  conversion  may  be 
approved,  or  an  application  for  said 
conversion  must  have  been  submitted 
(see  §  941.604(d)). 

§  941 .604    Uses  of  IMRQP  funding. 

The  following  establish  limitations  on 
the  use  of  MROP  funds: 

(a)  Management  improvements. 
Management  improvements  limited  to 
the  MROP  project  are  eligible  costs 
under  MROP  to  the  extent  that  such 
proposed  management  improvement  is 
necessary  for  the  viability  of  the  project; 
i.e.,  to  maintain  the  proposed  physical 
improvements  of  the  MROP  project. 

(b)  Development  and  property 
acquisition.  Development  of  additional 
units  is  an  ineligible  cost  imder  MROP. 

(c)  Demo/dispo  and  replacement.  The 
MROP  project  may  include  the  cost  of 
approved  demo/dispx)  pursuant  to 

§  941.603(h).  MROP  hmds  may  not  be 
used  for  replacement  housing. 

(d)  MROP  conversion  of  units.  Costs 
of  converting  existing  dwelling  units  to 
different  bedroom  sizes  or  to 
nondwelling  space  are  eligible  MROP 
costs  only  as  follows: 

(1)  It  must  be  demonstrated  that  the 
units  proposed  for  conversion  are  in 
excess  of  the  needs  of  the  PHA  and 
there  is  a  greater  need  for  the  proposed 
converted  units;  and 

(2)  The  proposed  conversion  must  not 
result  in  a  net  reduction  greater  than 
that  permitted  under  §  941.603(h). 

(e)  MROP  conversion  of  non-dwelling 
space.  Conversion  from  non-dwelling 
use  to  dwelling  use  is  permitted  under 
MROP.  Conversion  in  use  of  non- 
dwelling  space  (e.g.,  community  to 
management  or  vice  versa)  is  eligible 
under  MROP. 

(0  Duplicate  funding.  The  PHA  shall 
not  receive  duplicate  funding  for  the 
same  work  item  or  activity  under  any 
circumstance,  and  shall  establish 
controls  to  assure  that  any  activity, 
program,  or  project  that  is  funded  under 
any  other  HUD  program,  shall  not  be 
fiinded  by  MROP. 


§  941 .605    General  program  requirements. 

(a)  Subpart  A.  Subpart  A  of  part  941 
is  applicable  to  the  MROP  program, 
except  that  MROP  projects  may  only  be 
developed  by: 

(1)  Sealed  Did  procurement  method 
with  award  to  the  lowest  responsible 
bidder,  or 

(2)  Competitive  proposal  method, 
whereby  the  PHA  would  execute  a  fixed 
price  contract  in  which  the  contractor 
would  be  responsible  for  design  of 
specific  work  items  identified  in  the 
Request  for  Proposals,  soliciting  and 
contracting  for  construction  work, 
contract  administration  and 
construction  inspection;  the  contract 
could  either  provide  for  progress 
payments,  as  in  the  sealed  bid  method, 
or  a  lump  sum  after  successful 
completion  of  all  work. 

(b)  Subpart  B.  Subpart  B  of  this  part 
applies  to  the  MROP  program,  except: 

(1)  Since  the  site  is  already  owTied 
and  the  structures  are  already  present, 
the  following  provisions  of  subpart  B 
are  not  applicable  to  the  MROP 
program:  §941.202  (concerning  site  and 
neighborhood  standards);  §941.203  (a), 
(e)  and  (f)  (concerning  certain 
requirements  of  the  design  and 
construction  standards);  §941.206 
(concerning  eligible  properties);  and 

§  941.405(b)(1)  (concerning  the  section 
213  review).  Instead,  the  modernization 
and  energy  conservation  standards  set 
forth  in  24  CFR  part  968  are  applicable 
and  the  environmental  requirements 
must  be  met  before  an  MROP 
apphcation  may  be  approved,  as  under 
CIAP  (24  CFR  part  968).  The 
Intergovernmental  Review  under 
Executive  Order  12372  (see 
§941.405(bK2))  must  be  completed 
before  an  MROP  application  may  be 
approved. 

(2)  Pursuant  to  section  5(j)(2)(D)  of  the 
Act,  HUD  will  establish  limitations  on 
the  totalcosts  for  MROP  recognizing  the 
higher  direct  costs  of  MROP  work  as 
related  to  new  development  and 
modernization,  and  the  requirements  of 
§  941.204  are  therefore  modified.  The 
total  MROP  cost  (TMC)  li.mitations 
which  HUD  establishes  will  be  used  as 

a  maximum  for  the  purpose  of  reserving 
the  funds  for  MROP  projects  and 
represent  the  maximum  TKIC  that  may 
be  approved  and  included  in  the  ACC 
for  an  MROP  project. 

(i)  As  in  the  case  of  the  total 
development  cost  (TDC)  limitations 
under  §  941.204,  the  TMC  limitations 
are  established  for  specific  unit  sizes 
(i.e.,  number  of  bedrooms)  and  structure 
types  (i.e.,  detached,  semi-detached, 
row,  walk-up  and  elevator),  and  market 
areas  (which  are  areas  where  trade 
conditioiis  and  economic  influences 
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§  941.605    General  program  requirements. 

(a)  Subpart  A.  Subpart  A  of  part  941 
is  applicable  to  the  MROP  program, 
except  that  MROP  projects  may  only  be 
developed  by: 

(1)  Sealed  Did  procurement  method 
with  award  to  the  lowest  responsible 
bidder,  or 

(2)  Competitive  proposal  method, 
whereby  the  PHA  would  execute  a  fixed 
price  contract  in  which  the  contractor 
would  be  responsible  for  design  of 
specific  work  items  identified  in  the 
Request  for  Proposals,  soliciting  and 
contracting  for  construction  work, 
contract  administration  and 
construction  inspection;  the  contract 
could  either  provide  for  progress 
payments,  as  in  the  sealed  bid  method, 
or  a  lump  sum  after  successful 
completion  of  all  work. 

(b)  Subpart  B.  Subpart  B  of  this  part 
applies  to  the  MROP  program,  except: 

II)  Since  the  site  is  already  ovmed 
and  the  structures  are  already  present, 
the  following  provisions  of  subpart  B 
are  not  applicable  to  the  MROP 
program:  §941.202  (concerning  site  and 
neighborhood  standards);  §  941.203  (a), 
(e)  and  (f)  (concerning  certain 
requirements  of  the  design  and 
construction  standards);  §941.206 
(concerning  eligible  properties);  and 
§  941.405(b)(1)  (concerning  the  section 
213  review).  Instead,  the  modernization 
and  energy  conservation  standards  set 
forth  in  24  CFR  part  968  are  applicable 
and  the  environmental  requirements 
must  be  met  before  an  MROP 
application  may  be  approved,  as  under 
CIAP  (24  CFR  part  968).  The 
Intergovernmental  Review  under 
Executive  Order  12372  (see 
§941.405(bK2))  must  be  completed 
before  an  MROP  application  may  be 
approved. 

(2)  Pursuant  to  section  5{j)(2)(D)  of  the 
Act,  HUD  will  establish  limitations  on 
the  total'costs  for  MROP  recognizing  the 
higher  direct  costs  of  MROP  work  as 
related  to  new  development  and 
modernization,  and  the  requirements  of 
§  941.204  are  therefore  modified.  The 
total  MROP  cost  (TMC)  limitations 
which  HUD  establishes  will  be  used  as 
a  maximum  for  the  purpose  of  reserving 
the  funds  for  MROP  projects  and 
represent  the  maximum  TMC  that  may 
be  approved  and  included  in  the  ACC 
for  an  MROP  project. 

(i)  As  in  the  case  of  the  total 
development  cost  (TDC)  limitations 
under  §941.204,  the  TMC  limitations 
are  established  for  specific  unit  sizes 
(i.e.,  nimiber  of  bedrooms)  and  structure 
types  (i.e.,  detached,  semi-detached, 
row,  walk-up  and  elevator),  and  market 
areas  (which  are  areas  where  trade 
conditions  and  economic  influences 


tend  to  make  costs  substantially  the 
same);  they  will  be  issued  periodically 
by  notice  sent  to  all  PHAs;  and  any 
donations  will  be  treated  in  the  same 
way  as  stated  in  §  941.204(d). 

(ii)  The  TMC  limitations  shall  be 
determined  by  doubling  the  average  of 
two  nationally  recognized  residential 
construction  cost  indices  for  good  and 
sound  quality  housing. 

(3)  Since  eligibility  for  MROP  is  based 
on  different  cost  requirements, 
§941.4Q6(a)(l),  which  concerns 
maximum  TDC  at  fund  reservation,  is 
modified  to  provide  that  the  total  MROP 
project  cost  that  may  be  approved  with 
HUD  funds  at  the  time  of  initial  fund 
reservation,  is  limited  to  at  least  70 
percent  of  the  maximum  TDC  based  on 
the  most  recently  issued  TDC 
limitations  for  new  construction  of 
similar  units  in  the  area,  but  not  more 
than  100  percent  of  the  maximum  TMC 
based  on  the  MROP  limitations  most 
recently  issued  pursuant  to  section 
5(j)(2)(D)  of  the  Act  (see  §94 1.605(b)(2)), 
except  that  the  reservation  amount  will 
be  trended  by  projected  construction 
cost  increases  over  the  next  18  months. 
In  addition,  §  941.406(a)(2)  which 
concerns  maximum  TDC  after  fund 
reservation,  is  inapplicable;  there  will 
be  no  amendment  funds  to  increase  the 
original  amount  of  the  MROP  activities 
fund  reservation. 

(4)  A  development  project  for  MROP 
activities  must  have  long-term  viability 
(see  §  941.603(e))  after  completion  of 
reconstruction  and  the  annual 
contributions  contract  (ACC)  for  the 
MROP  project  must  remain  in  effect  for 
40  years.  In  determining  viabifity,  the 
PHA  must  have  a  comprehensive  plan 
(funded  from  other  soiuces  such  as 
CIAP,  CGP  or  donations,  etc.)  for  the 
project  for  which  the  development 
funds  for  MROP  activities  are  being 
requested.  The  comprehensive  plan  for 
the  project  may  be  part  of  the  PHA's 
comprehensive  plan  for  modernization. 
The  comprehensive  plan  must 
demonstrate  a  strategy  which  will 
assure  that  the  entire  development  will 
be  viable  for  a  minimum  period  of  20 
years.  This  strategy  may  include,  but  not 
be  limited  to,  an  estimate  of  the  required 
amount  needed  for  rehabilitation  of  the 
remaining  portion  of  the  development  to 
the  extent  additional  rehabilitation  is 
required;  sources  of  funding  for  any 
additional  work;  any  proposed 
demolition/disposition  that  may  be 
planned;  and  written  evidence  of  local 
government  and  resident  support  for  the 
strategy. 

§941.606    MROP  application. 

Eligibility  for  MROP  application 
approval  shall  be  determined  using  the 


CIAP  application  and  procedures  under 
24  CFR  part  968,  as  modified  by  the 
regulations  of  this  part. 

(a)  Application  submission.  To  apply 
for  MROP  funds,  an  eligible  PHA  shall 
submit  a  CIAP  application  in  the  form 
prescribed  by  HUD  to  the  appropriate 
HUD  Office  in  response  to  an  issued 
NOFA.  The  application  must  identify 
the  entire  existing  project,  the  portion 
proposed  as  the  MROP  project,  explain 
how  the  PHA  and  the  requested  MROP 
meet  the  eligibility,  rating  and  other 
criteria  of  the  NOFA,  identify  the 
proposed  physical  and  management 
improvement  needs,  estimated  costs  and 
funding  soiurces. 

(1)  The  application  must  include  a 
statement  of  the  PHA's  priorities  for 
receiving  funding,  and  if  it  is  submitting 
more  than  one  application,  whether  it 
will  accept  funding  for  fewer  units  than 
requested  (refusal  to  accept  fewer  units 
may  result  in  application  non-funding 
due  to  a  disproportionate  requirement 
for  funds),  and  indicate  whether  the 
application  should  be  considered  for 
CIAP  funding,  if  appropriate,  if  the 
project  is  determined  ineligible  for 
MROP. 

(2)  The  application  must  be 
accompanied  by  a  PHA  Resolution  and 
certifications  required  under  the  NOFA 
that  the  PHA  will  comply  with  the 
reguirements  of  24  CFR  part  941. 

(3)  If  demo/dispo  or  conversion  is 
needed  for  long-term  viability  after 
reconstruction,  the  PHA  must  so  state  in 
its  MROP  application  and  advise  as  to 
the  status  of  its  demo/dispo  or 
conversion  application  (see  24  CFR    . 
941.603(h)  and  (i)). 

(b)  Application  receipt  and 
processing.  HUD  Offices  will  receive, 
screen  applications,  and  notify  PHAs 
under  the  deficiency  notice  procedure 
set  forth  in  the  NOFA  issued  for  fund 
availabihty  under  24  CFR  part  941. 

(1)  Review,  rating  and  ranking,  and 
selection  for  funding  shall  occur  in 
accordance  with  the  criteria  stated  in 
the  published  NOFA,  which  for  MROP 
shall  be  largely  based  on  the  PHAs 
management  capability  to  carry  out  the 
proposed  MROP  activities  (considering 
the  PHA's  latest  rating  under  the  Public 
Housing  Management  Assessment 
Program),  the  expected  term  of  useful 
life  of  the  project  or  building  after 
completion  of  proposed  MROP 
activities,  the  likelihood  of  achieving 
full  occupancy  within  the  project  or 
building  after  completion  of  MROP 
activities,  and  such  other  factors  as  the 
Secretary  may  determine,  including 
statutory  provisions  which  may  cause 
the  above  factors  to  change. 

(2)  Funds  shall  be  reserved  in 
accordance  with  §  941.605(b)(2),  and 
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§  941 .608    MROP  proj<  ct  development 

dev<  lopment  shall 
I  with  subpart  E. 
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for  funding 
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(a)  No  site/property  acquisition.  Since 
the  property  is  already  owned,  §  941.501 
is  inapplicable. 

(b)  Development  method.  If  the  sealed 
bid  method  is  used  (as  described  in 
§941.605)  only  §§941.502  (a)  and  (b) 
are  applicable;  however,  no  cost 
adjustments  shall  be  made.  If  the 
competitive  proposal  method  is  used, 

§  941.502  is  inapphcable.  and 
§  941.605(a)(2)  shall  be  followed. 

(c)  Reconstruction,  acceptance  of 
contract  work,  and  completion.  Sections 
941.503  (concerning  reconstruction 
requirements),  941.504  (concerning 
acceptance  of  contract  work),  and 
941.505  (concerning  completion  of 
development)  are  applicable  to  MROP 
projects,  except  that  there  shall  be  no 
initial  operating  period  or  cost  as  under 
§  941.505(a)  since  the  PHA  will  be 
receiving  operating  subsidy  for- the  units 


imder  the  original  project  until 
completion  of  the  MROP  project.  A  Date 
of  Full  Availability  (DOFA)  shall  be 
established  as  the  last  day  of  the  month 
in  which  substantially  all  the  units  in 
the  MROP  project  are  available  for 
occupancy  after  reconstruction;  the  PHA 
and  HUD  will  execute  an  amendment  to 
the  ACC  to  remove  the  units  of  the 
MROP  project  from  the  original 
development  project,  and  initiate  the 
operating  subsidy  for  the  MROP  project 
units,  both  effective  as  the  end  of  the 
quarter  in  which  DOFA  was  achieved. 
Changes  to  applicable  data  systems  shall 
also  be  effective  as  of  that  date. 

Dated:  )une  13,  1994. 
Michael  B.  Janis, 

General  Deputy,  Assistant  Secretary  for  Public 
and  Indian  Housing. 

(FR  Doc.  94-16916  Filed  7-12-94:  8:45  aai) 
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DEPARTMENT  OF  OOMMERCE 

Economic  Oevelopraent 
Administration        I 

[I}octiet  No.  940661^i|b1] 

University  Center  Technical 
Assistance  Program;  Availability  of 
Funds 

agency:  Economic  Development 
Administration  (ED/j),  Department  of 
Commerce  (DoC). 
ACnOM:  Notice. 


summary:  On  March  J30, 1994,  the 
Economic  Development  Administralion 
(EDA)  published  a  Notice  in  the  Federal 
Register  (59  FR  14996)  on  the 
availability  of  funds  lor  FV  1994.  This 
Notice  supplements  ^at  earlier  notice 
by  providing  information  on  the 
University  Center  Technical  Assistance 
program  for  FY  1994  This  program 
helps  colleges  and  universities  mobilize 
their  own  and  other  Resources  to  address 
economic  development  problems, 
especially  in  distressed  areas.  Funds  for 
this  program  are  avai  table  under  Public 
Law  103-121. 

DATES:  This  announc  sment  is  effective 
July  13, 1994.  Colleges  and  ui^versities 
seeking  initial  fundii  g  under  this 
program  must  submij  proposals  in 
accordance  with  criteria  listed  in  this 
notice  no  later  than  August  29, 1994. 
(Note:  Colleges  and  universities 
currently  participating  in  the  program 
will  be  advised  by  the  appropriate  EDA 
regional  office  of  the  procedures  to 
follow  in  applying  fc  r  continued 
funding  and  the  com  'spending  deadline 
dates.) 

ADDRESSES:  Proposal  >  which  seek 
funding  to  provide  t€  chnical  assistance 
in  a  single  state  or  p<  rtion  of  a  single 
state  must  be  submit  ed  to  the 
appropriate  Economic  Development 
Representative  (EDR^  and  EDA  regional 
office.  Proposals  wit]  i  a  national  service 
area  should  be  subm  tted  to  the 
Technical  Assistanca  and  Research 
Division  in  Washington, DC.  Addresses 
for  these  offices  are  listed  at  the  end  of 
this  announcement  at  Appendix  A. 
FOR  FURTHER  INFORMATION  CONTACT:  See 
listing  in  Appendix  A. 
SUPPLEMENTARY  INFOljlMATtON:  Refer  to 
the  Notice  published  on  March  30, 


1994,  in  the  Federal 


Register  (59  FR 


14996)  for  informati(  n  on  EDA's  general 
policies. 

Authority 

Support  for  this  pibgram  is  authorized 
under  section  301(a)  of  the  Public 
Works  and  Economii  Development  Act 
of  1965,  as  amended  42  U  S.C.  3151|a). 


Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

The  University  Center  Technical 
Assistance  program  is  listed  under 
CFDA  11.303,  Economic  Development- 
Technical  Assistance. 

Program  Description 

This  program  helps  educational 
institutions  establish  and  maintain 
outreach  programs  which  permit  them 
to  be  active  and  on-going  participants  in 
economic  development.  The  objective  of 
the  program  is  to  use  the  resources  of 
the  educational  institutions  to  provide 
technical  assistance  to  alleviate  or 
prevent  conditions  of  excessive 
unemployment  or  underemployment 
and  problems  of  distressed  populations 
in  individual  states  or  substate  areas. 
The  technical  assistance  provided  under 
this  program  must  be  directed  to  clients 
outside  the  institution  of  higher 
education. 

Funding  Availability 

The  FY  1994  budget  for  this  program 
is  $7.57  million.  While  the  expected 
funding  range  for  each  award  is  $75,000 
to  $150,000,  ciromistances  may  warrant 
funding  projects  at  higher  or  lower 
levels.  In  FY  1993,  ^Ha  provided 
funding  to  64  colleges  and  universities 
under  this  program. 

Matching  Requirements 

A  minimum  match,  equal  to  25 
percent  of  the  total  project  cost,  is 
required. 

Type  of  Funding  Instrument 

This  program  uses  grants  as  its 
funding  instrument. 

Eligibility  Criteria 

Eligible  applicants  for  this  program 
are  accredited  institutions  of  higher 
education. 

Award  Period 

The  project  period  for  grants  awarded 
under  this  program  generally  will  not 
exceed  twelve  months. 

Indirect  Costs 

EDA  encourages  applicants  to  waive 
indirect  costs  for  this  program.  No  more 
than  20  percent  of  the  Federal  grant  and 
nonfederal  share  may  be  allocated  for 
indirect  costs. 

Application  Forms  and  Kit 

This  program  uses  Standard  Form 
(SF)  424  (4/92),  Application  for  Federal 
Assistance;  SF-424A  (4/92),  Budget 
information — Non-Construction 
Programs;  and  SF-424B  (4/92), 
Assurances — Non-Construction 
Programs.  In  addition  to  the  forms  listed 


above,  the  following  forms  are  required: 
CD-511,  Certifications  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying; 
CD-512,  Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying; 
CD-346  (8/88),  Applicant  for  Funding 
Assistance;  SF-LLL,  Disclosure  of 
Lobbying  Activities;  and  SF-LLL-A,. 
Disclosure  of  Lobbying  Activities 
Continuation  Sheet.  Applicants  musX 
provide  an  original  and  two  (2)  copies 
of  the  applications  and  supporting 
dociunentation. 

Project  Funding  Priorities 

Innovative  proposals  with  a  variety  of 
economic  development  foci  are 
welcome.  However,  applicants  should 
note  that  EDA  will  not  award  University 
Center  Technical  Assistance  program 
funds  to  provide  general  business 
assistance  (e.g.,  preparing  business 
plans)  in  areas  served  by  Small  Business 
Development  Centers  (SBDCs),  Minority 
Business  Development  Centers 
(MDBCs),  or  Trade  Adjustment 
Assistance  Centers  (TAACs).  Most 
successful  proposals  funded  in  the 
recent  past  have  emphasized  providing 
technical  assistance  to  public  sector  and 
nonprofit  organizations  related  to 
economic  development  planning  and 
projects  or  helping  private  sector  firms 
use  technology  to  solve  manufacturing 
or  processing  problems. 

Evaluation  Criteria 

For  existing  University  Centers,  EDA 
will  primarily  consider  past 
performance  in  determining  whether  to 
continue  the  award  and  the  amount  of 
funding  to  be  offered.  In  judging  a 
proposal  for  new  University  Center 
funding,  EDA  will  consider  whether  it; 

1 .  Addresses  the  economic 
development  needs  of  the  service  area; 

2.  Complements  the  activities  of  other 
organizations  in  the  proposed  service 
area  that  are  engaged  in  economic 
development; 

3.  Has  the  commitment  of  the  highest 
management  levels  of  the  sponsoring 
institution; 

4.  Provides  evidence  of  adequate 
nonfederal  financial  support,  either 
from  the  sponsoring  institution  or  other 
soujces; 

5.  Outlines  activities  consistent  with 
the  expertise  of  the  proposed  University 
Center  staff  and  the  academic  programs 
and  other  available  resources  within  the 
sponsoring  institution; 

6.  Complements  and  supports  the 
local,  regional  or  state  economic 


development  strategies  in  the  service  p 

area;  a 

7.  Presents  a  reasonable  budget.  a 
including  both  the  Federal  and 
nonfederal  shares;  p 

8.  Documents  past  experience  otthe  n 
sponspring  institutions  in  operating  c 
technical  assistance  programs;  and 

9.  Adds  to  the  geographic  distribution  ii 
of  University  Centers  across  the  country,    n 

Evaluation  criteria  are  not  assigned   .  o 

weights,  as  all  factors  are  equally  G 

important  and  contribute  to  the  overall  v 

quality  of  the  proposals.                        _  h 

All  proposals  must  include  a  work  ^  o 

program  organized  imder  the  following  p 
categories:  (1)  Providing  technical 

assistance:  (2)  conducting  applied  If 

research;  and  (3)  disseminating  results  D 

of  the  University  Center  activities.  For  ai 

this  program,  technical  assistance  is  u 

defined  as  an  activity  carried  out  by  the  tc 

University  Center  in  response  to  a  direct  o: 

request  fi-om  a  client  outside  the  o: 
sponsoring  educational  institution. 

Applied  research  is  defined  as  an  ai 

economic  development  activity  ai 

undertaken  by  the  University  Center  at  di 
its  own  initiative. 

All  proposals  must  include  ^ 
quantitative  and  qualitative  evaluation 

criteria  for  each  activity  listed  under  the  es 

three  categories  of  the  work  program.  re 
These  criteria,  when  accepted  by  EDA, 

will  be  the  primary  guide  used  in  D 
judging  the  performance  of  the 

University  Center.           .  at 

All  proposals  must  include  a  program  in 

budget  that,  at  a  minimum,  indicates  the  e> 

Federal  and  nonfederal  funds  allocated  pi 
to  each  of  the  three  work  program 

categories.  At  least  70  percent  of  the  A 

direct  costs  of  the  project  budget  must  cc 

be  allocated  to  the  first  category  of  the  "( 

work  program,  providing  technical  Si 

assistance  to  clients  outside  the  M 

sponsoring  institutions.  R« 

Selection  Procedures 

The  EDA  regional  offices  (or  the 

Technical  Assistance  and  Research  Si 

Division  in  Washington  for  National  dc 

University  Centers),  reviews  the  ar 

proposals  and  makes  recommendations  "P 

for  funding  to  the  Assistant  Secretary  for  Si 

Economic  Development,  who  makes  the  th 

final  decisions  based  on  the  relative  ,ap 
merits  of  the  applications. 

Other  Requirements 

Refer  to  the  Notice  published  on  F, 

March  30, 1994,  in  the  Federal  Register  Di 

(59  FR  14996)  for  information  on  EDA's  re 

general  policies.  pr 
•  1.  Federal  Policies  and  Procedures. 

Recipients  and  subrecipients  are  subject  at 

to  all  Federal  laws  and  Federal  and  DoC  su 
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development  strategies  in  the  service 
area; 

7.  Presents  a  reasonable  budget, 
including  both  the  Federal  and 
nonfederal  shares; 

8.  Documents  past  experience  otthe 
sponspring  institutions  in  operating 
technical  assistance  programs;  and 

9.  Adds  to  the  geographic  distribution 
of  University  Centers  across  the  country. 

Evaluation  criteria  are  not  assigned   . 
weights,  as  all  factors  are  equally 
important  and  contribute  to  the  overall 
quality  of  the  proposals. 

All  proposals  must  include  a  work  '^ 
program  organized  luider  tlie  following 
categories:  (1)  Providing  technical 
assistance:  (2)  conducting  applied 
research;  and  (3)  disseminating  results 
of  the  University  Center  activities.  For 
this  program,  technical  assistance  is 
defined  as  an  activity  carried  out  by  the 
University  Center  in  response  to  a  direct 
request  from  a  client  outside  the 
sponsoring  educational  institution. 
Applied  research  is  defined  as  an 
economic  development  activity 
undertaken  by  the  University  Center  at 
its  own  initiative. 

All  proposals  must  include 
quantitative  and  qualitative  evaluation 
criteria  for  each  activity  listed  under  the 
three  categories  of  the  work  program. 
These  criteria,  when  accepted  by  EDA, 
will  be  the  primary  guide  used  in 
judging  the  performance  of  the 
University  Center.  .     . 

All  proposals  must  include  a  program 
budget  that,  at  a  minimimi,  indicates  the 
Federal  and  nonfederal  funds  allocated 
to  each  of  the  three  work  program 
categories.  At  least  70  percent  of  the 
direct  costs  of  the  project  budget  must 
be  allocated  to  the  first  category  of  the 
work  program,  providing  technical 
assistance  to  clients  outside  the 
sponsoring  institutions. 

Selection  Procedures 

The  EDA  regional  offices  (or  the 
Technical  Assistance  and  Research 
Division  in  Washington  for  National 
University  Centers),  reviews  the 
proposals  and  makes  recommendations 
for  funding  to  the  Assistant  Secretary  for 
Economic  Development,  who  makes  the 
final  decisions  based  on  the  relative 
merits  of  the  applications. 

Other  Requirements 

Refer  to  the  Notice  published  on 
March  30, 1994,  in  the  Federal  Register, 
(59  FR  14996)  for  information  on  EDA's 
general  policies. 

- 1.  Fetferal  Policies  and  Procedures. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and  DoC 


pohcies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

2.  Past  Performance.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  be 
considered  for  funcing. 

3.  Preaward  Activities.  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DoC  to  cover 
preaward  costs. 

4.  No  Obligation  for  Future  Funding. 
If  an  applicant  is  selected  for  funding, 
DoC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  DoC. 

5.  Delinquent  Federal  Debts.  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either: 

i.  the  delinquent  account  is  paid  in 
^11; 

ii.  a  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

iii.  other  arrangements  satisfactory  to 
DoCjare  made. 

6.  Name  Check  Review.  Officials 
acting  on  behalf  of  an  accredited 
institution  of  higher  education  are 
exempt  from  the  name  check  review 
process. 

7.  Primary  Applicant  Certifications. 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility  . 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

i.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  Section  105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

ii.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemment-ivide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  pf  the  certification  form 
prescribed  above  applies; 

iii.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  aro 
subject  to  the  lobbying  provisions  of  31 


U.S.C.  1352,  "Limitations  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financiaF 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

iv.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying  and 
Activities."  as  required  under  15  CFR 
Part  28.  Appendix  B. 

8.  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DoC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DoC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

9.  False  Statements.  A  false  statement 
on  an  application  is  grounds  for  denial 
or  termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

10.  Intergovernmental  Review. 
Appbcations  under  this  program  are 

-subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Dated:  )uly  1.  1994. 
WUliam  W.  Ginsbeii;. 

Assistant  Secretary  for  Economic 
Development. 

Appendix  A 

For  further  information  about 
University  Center  Technical  Assistance 
contact  the  Technical  Assistance  and 
Research  Division,  Economic 
Development  Administration,  Room 
H7315,  U.S.  Department  of  Commerce, 
Washington.  D.C.  20230,  telephone 
(202)  482-2127,  or  the  appropriate 
regional/field  office,  or  economic 
development  representative  (EDR)  listed 
below. 
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West  Peachtree  Street,  NW.,  Suite  1820.  Atlanta,  GA  303(»-3510,  TetepTione:  (404) 


Swearingen,  James,  P.O 
Waters,  Atvin  X.  Jr.,  550d 


Alabama 

Florida " 

Georgia 

Kentucky- 
lynssissippi 
Nertti  Carolina 
South  Carolina 

Tennessee 


EORs  States  Covered 

Atlanta  Regional  OfFicE 

401  West  Peachtree  Street.  NW.,  Suite  1820 

Atlanta,  Georgia  30308-3510 

Telephone:  (404)  730-3002 

Bumette,  F.  Wayne,  Ardwv  Buittng,  Room  134.  474  South  Court  Street,  Montgomery,  AL  36104.  Telephone: 

(205)  223-7008. 
Smith,  Lola  B.,  Federal  QuiWing,  Room  423,  80  North  Hughey  Avenue,  Orlando,  FL  32801,  Telephone:  (407)  648- 

6572. 
Day,  WiHiam  J.,  Jr.,  401 

730-3000. 

Hunter,  Bobby  D.,  771  Otrporate  Drive,  Suite  200,  Lexington,  KY  40503-5477.  Telephone:  (606)  23^-2596 

Ainsworth.  Bob,  221  Federal  Building,  100  West  Capital  Street,  Jackson,  MS  39269,  Telephone:  (601)  965-4342  .. 

Jones.  Date  L,  P.O.  Box  2522,  Raleigh,  NC  27601.  Telephone:  (919)  866^570 

Dixon,  Patricia  M.,  Strom  Thurmond  Federal  BuiWing.  1835  Assembly  Street,  Room  840,  Columbia,  SC  29201, 

Tetephone:  (803)  765-^76. 
Parks,  Mitchelt  S.,  261  Cumberland  Bend  Drive.  Nashville,  TN  37228.  Telephone:  (615)  736-5911 

Austin  Regional  Office 

Suite  201,  Grant  Buikjing 

61 1  East  Sixth  Street 
Austin,  Texas  78701-3748 
Telephone:  (512)  482-5461 

Speannan,  Sam,  Room  i509,  Federal  Buikfing,  700  West  Capitol,  Little  Rock,  AR  72201,  Telephone:  (501)  324-    Arkansas 
5637. 

DavkJson,  Pamela,  412  Ikwih  Fourth  Street.  Room  104.  Baton  Rouge,  LA  70802-5523.  Telephone:  (504)  389-    Louisiana 
0227. 

Box  2662.  Santa  Fe.  NM  87504.  Telephone:  (505)  988-6557 New  Mexico 

North  Western.  Suite  148.  Oklahoma  City.  OK  73118-4011,  Telephone:  (405)  231-4198  Oklahoma 

Ramirez,  Roy,  Suite  201,  Grant  Buikfng,  611  East  Sixth  SUeet,  Austin,  TX  78701-3748.  Telephone:  (512)  482-  Texas  (south) 
5118. 

Jacob  Lawrence.  Suite  2(|i .  Gram  Bukftng.  61 1  East  Sixth  SUeet.  Austin.  TX  78701-3748.  Telephone:  (512)  482-    Texas  (north) 
5119. 

Caufornia  Field  Office 

Oakland  Federal  BuiUing 

1301  Clay  Street,  Suite  675N 

Oakland,  California  94612-5217 

Telephone:  (510)  637-2988 

Sosson,  Deena  R.,  1345  i  Street,  Suite  B,  Sacramento,  CA  95814,  Telephone:  (916)  551-1541 

"  " "  t  Street,  Suite  A,  Sacramento,  CA  95814.  Telephone:  (916)  551-2160 

Oaks,  Charles  W.,  llOOOJWHshire  Boulevard.  Room  11105.  Los  Angeles.  CA  90024.  Telephone:  (310)  57&-7286  . 

Chicago  Regional  Office 
111  North  Canal  Street,  Suite  855 
Chicago.  IL  60606-7204 
Telephone:  (312)  353-7706 
Casals.  Altred  L.,  509  W^t  Capitol,  Suite  204,  SpiingfieW,  IL  62704,  Telephone:  (217)  492-4224 
Henderson,  Richard  L,  I  ederal  Bulking  Courthouse,  Room  402,  46  East  Ohkj  Street.  Indianapolis,  IN  46204. 
Telephone:  (317)  226-(  104. 

ilorth  Wanen  Avenue,  Room  1018.  Saginaw.  Ml  48606-0867.  Telephone:  (517)  75&- 


Zender,  John.  1244  Speei 


Rogers.  John  C.  Federal 


Calilornia  (northern) 
California  (central) 

California  (southern) 


IVincis 
Indiana 


Ckjlltson.  James  L.  100 

4097. 

Amokj.  John  B.  111.  104  Federal  Buikfing.  51 5  West  First  Street.  Duluth.  MN  55802,  Tetephone:  (218)  720-5326  .... 
Hk*ey,  Robert  F.,  Federjl  BuikSng,  Room  607,  200  North  High  Street,  Columbus,  Ohk)  43214,  Telephone:  (614) 

469-7314. 

Price,  Jack  D.,  1320  W.  (^iremont  Ave.,  Suite  114,  Eau  Claire.  Wl  54701.  Telephone:  (715)  834-4079 

Denver  Regional  Office 

1244  Speer  Boulevard.  Room  670 

Denver,  Cokyado  80204 

Telephone:  (303)  844-4714 

I  Boutevard.  Room  632.  Denver.  CO  80204,  Tetephone:  (303)  844-4902 
Cecil,  Robert,  Federal  BuikJing.  Room  593A,  210  Walnut  Street,  Des  Moines,  lA  50309,  Telephone:  (515)  284- 

4746. 
Koch,  Forrest  E.,  Robert  A.  Young  Building,  Room  8.308H,  1222  Spruce  Street.  SL  Louis,  MO  63103.  Tetephone: 

(314)539-2321. 


Michigan 

Minnesota 
Ohk) 

Wisconsin 


Buikfing.  Room  196,  Drawer  10074,  Helena.  MT  59626.  Telephone:  (406)  449-5074 


Albertson,  Warren  A..  Federal  Buikfing.  Room  219.  Pteire.  SD  57501.  Tetephone:  (605)  224-8280 
Grant,  (>xnelws  P.,  P.O.  pox  I9il,  Bismarck,  ND  58501 .  Tetephone:  (701)  250-4321 
Ockey,  Jack,  Federal  Buifaing.  Room  2414,  125  South  State  Street,  Salt  Lake  City,  UT  84138,  Tetephone- 
524-5119. 


(801) 


Cokxado,  Kansas 
Iowa 

Missouri 

Montana 

Nebraska,  South  Dakota 

f>torth  Dakota 

Utah,  Wyoming 


Hammarlund,  C.N.  Jr..  Federal  OWkx  BaiWing,  Ra 

240-3256. 
Flynn,  Patricia  A.,  2568  Riva  Road.  2nd  Roor,  Ann 

Blitz,  Sandford,  Federal  Building.  Room  41 OD.  40 

8271. 
Fitzhenry.  William  A..  Boston  Federal  Office  Bui 

02222-1036.  Tetephone:  (617)  565-7235. 
Potter.  Rita  V.,  143  North  Main  Street,  Suite  209.  C 
Rossignd,  Clifford  J..  44  South  Clinton  Avenue.  Re 
Marshall,  HaroW  J.  II.  620  Erie  Boulevard  West.  Sl 
Pecone,  Anthony  M..  .1933A  New  Berwick  Highway 
Cnjz.  Ernesto  L..  Federal  Office  Buikfing.  Room  f 

Telephone:  (809)  766-5187. 
Noyes.  Neal  E..  700  Centre  BuikJing.  Room  230. 

771-2061. 
Davis.  R.  Byron,  Rose  City  Press  Building.  550 

(304)  347-5252. 


Richert,  Bernhard  E.  Jr.,  605  West  4th  Avenue.  Re 

2274. 
Perot.  C.  Antony,  2901  North  Central  Avenue.  Ph 

640-2541. 

McChesney.  Frank,  P.O.  Box  50264,  Federal  Buili 
3391. 


Ames,  Aldred  F.,  Room  441,  304  North  8th  Street, 


Berblinger,  Anne  S.,  One  Worid  Trade  Center,  12 

phone:  (503)  326-3078. 
Kirry,  Lloyd  P.  (acting).  Jackson  Federal  Building, 

phone:  (206)  220-7682. 
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^^^^  States  Covered 

Philadelphia  Regional  Office 

Curtis  Center 

IndeperKlence  Square  West 

Suite  140  South 

Philadelphia,  PA  19106 

Telephone:  (215)  597-4603 

Hammarlund,  C.N.  Jr.,  Federal  Office  Baiiding.  Room  453,  450  Main  Street  Hartford.  CT  06103.  Telephone:  (203)    Connecticut,  Rhode  Island 
240—3256. 

RYnn,PatriciaA..  2568  Riva  Road,  2nd  Roor.  Annapolis.  1^0  21401,  Telephone:  (410)962-2513  Delaware.    Maryland,    Dis- 

Blit2,  Sandford.  Federal  Building,  Room  41 OD,  40  Western  Avenue,  Augusta,  ME  04330,  Telephone:  (207)  622-    Maine 
8271 . 

Fitzhenry.  William  A..  Boston  Federal  Office  Building.  10  Causeway  Street,  Room  420  (Box  2),  Boston   MA  Massachusetts 
02222-1036,  Telephone:  (617)  565-7235.  «««*,  uacua 

Potter,  Rita  V.,  143  North  Main  Street,  Suite  209,  Concord,  NH  03301,  Telephone:  (603)  225-1624  New  Hanpshire  Vermont 

Rossignol,  Oifford  J..  44  South  Clinton  Avenue,  Room  7Cra,  Trenton,  NJ  08609,  Telephone:  (609)  989-2192  New  Jersey       * 

Marshall,  Harold  J.  II,  620  Erie  Boulevard  West,  Suite  104.  Syracuse,  NY  13204.  Telephone:  (315)  423-5203  New  York 

Pecone.  Anthony  M..  .1933A  New  Berwick  Highway.  Bloomsburg.  PA  17815,  Telephone:  (717)  389-7560  .. .  Pennsylvania 

Cmz,  Ernesto  L.,  Federal  Office  Building,  Room  620.  150  Carlos  Chardon  Avenue.  Hato  Rev.  PR  0091ft-1738,  Puerto  Rico  Virain  Islands 
Telephone:  (809)  766-5187.  .      »  ^« 

Noyes,  Neal  E.,  700  Centre  BuikJing.  Room  230,  704  E.  Franklin  Street.  Richmond,  VA  23219,  Telephone-  (804)  Viroinia 
771-2061.                                                                                                                                                            I-            I       /  a 

Davis,  R.  Byron,  Rose  City  Press  Building,  550  Eagan  Street,  Room  305.  Charleston.  WV  25301,  Telephone-    WestVtrainia 
.  (304)  347-5252.  ►-  » 

Seattle  Regional  Office 

Jackson  Federal  Building,  Room  1856 

915  Second  Avenue 

Seattle,  Washington  98174 

Telephone:  (206)  220-7660 

Richert,  Bemhard  E.  Jr., '605  West  4th  Avenue.  Room  G-BO,  Anchorage.  AK  99501-7594,  Telephone-  (907)  271-    Alaska 
2274. 

Perot,  C.  Antony,  2901  North  Central  Avenue.  Phoenix  Plaza.  Suite  965.  Phoenix.  AZ  85012.  Telephone:  (602)    Arizona     Nevada    (except 

®^°"2^^-  Elko. 'Eureka  and  White 

McChesney.  Frank.  P.O.  Box  50264.  Federal  Bui  Wing.  Room  4106.  Honolulu.  HI  96850.  Telephone:  (808)  541-    Hawa^.   "ouam^    American 
^^^  •  ,  Samoa.  Marshall  Islands, 

Micror>esia,  Norttiem 

"                 -  Marianas 

Anrws,  Aldred  F.,  Room  441.  304  North  8th  Street.  Boise.  ID  83702  Telephone:  (208)  334-1533  Idaho.  Nevada,  (counties  of 

Elko.    Eureka    &    White 
Pir>e) 
Bert)linger.  Anne  S.,  One  Worid  Trade  Center,  121  S.W.  Salmon  Street.  Suite  244,  Portland,  OR  97204   Tele-    Oreoon 
phone:  (503)  326-3078.  .  cyv 

Kirry.  Uoyd  P.  (acting).  Jackson  Federal  Building,  915  Second  Avenue.  Room  1856.  Seattle,  WA  98174  Tele-    Washinoton 
phone:  (206)  220-7682.  ^ 
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Department  of  the 
interior 


Bureau  of  Indian  Affairs 
Indian  Gaming;  Notice 


35846 


DEPARTMENT  OF  THE  INTERIOR 
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Bureau  of  Indian  Affairs 


Indian  Gaming 


of  Indi 


AGENCY:  Bureau 

Interior. 

ACTION:  Notice  of  f[  pproved 

Amendment  to  Tri 


an  ASairs, 


^ 


i-State  Compact 


summary:  PursuanI 
of  the  Indian 
1988  fPub.  L. 


to  25  U.S.C.  §  2710. 
Regulatory  Act  of 
10(Hl97),  the  Secretary  of 


iGaroiiig 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  migaging  in 
Qass  ni  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Amendment 
to  the  Gaming  CcMnpact  Between  the 
Sisseton-Wahpeton  Tribe  and  the  State 
of  North  Dakota,  which  was  executed  on 
May  5,  1994. 


DATES:  This  actionals  effective  July  13, 
1994. 

FOR  Fl/RTHER  INFORMATION  CONTACT: 
Emily  Ramirez,  Acting  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs.  Washington.  DC  20240, 
(202) 219-4068. 
Dated:  July  1, 1994. 

Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
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Administrative  Orders: 
Presidential  DetermmaJions: 
No.  94-29  Of 

June  27.  1994 35211 

No.  94-30  Of 

June  30,  1994 35607 

Na  94-31  of 

July  1,  1994 35609 

Memorandums: 

June  30,  1994 34341 

Proclamations: 
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6704) 34329 

6704 34329 

6705 34343 

Executive  Orders: 
1919'/^  (Revoked  in 

part  by  PLO 
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12002  (See  EG 

12923) 34551* 

12214 (See  EG 

12923) 34551 
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5  CFR 
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7  CFR 

272 34553 

275 34553 

283 34553 
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916 33897 
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Proposed  Rules: 

46 35487 

1036 33922 


8  CFR 
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317 
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.35639 


10  CFR 
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50 35461 
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12  CFR 
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87 35268 

Proposed  Rules: 

Chapter  I ......35664 

61 33947 

64... 33947 

69 „ 33947 

73. „...34404,  34405,  35081, 

35082,35292,35293,35785 
74. „ 35665 

48  CFR 

Proposed  Rules: 

926 „ 35294 

970 ...:......... 35294 

49  CFR 

172 ......;....: .35411 

195...._....„ 35465 

392 34708 

393 34708.34712 

571..,. 35636 

1056 34392 

Proposed  Rules: 

541 3508 

571 34405,35298.35300, 

35670,35672 

50  CFR 

215 „ 35471 

229 34899 

301 ......;35474,  35475 

651 35056 

658 .....„„;. 34582 

672 35056 

675 33920, 34392,  34583, 

35056, 35057, 35476. 35638 

681 35270 

Proposed  Rules: 

Chapter  II 35674 

17 34784.  35089.  35303, 
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35584,35674 

20 ; ...- 35566 

222... 35089 

644... ...„..„ 35308 
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have  become  law  were 
received  by  the  Office  ol  the 
Federal  Register  tor  irKlusion 
m  today's  List  of  Public 
Laws 

Lasl4.ist  July  tl,  1994 


The 
Federal 
What  It 
And 
How  To 


Superintenden 

Order  ptxKxssing  code: 

•6173 

I I  YES,  please  send  me  the  foUow^ifig: 

copies  j>f  The  FedemI  Register -What  It 


The  total  cost  of  my  order  is  $ L 

postage  and  handling  and  are  subject  to  chang 


(Company  or  Personal  Name) 


(Pleas* 


(Additional  address/auention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

M«iy  we  make  your  name/address  available  to  other  mail 


/^r 


im 


RfuscJ 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Aimoimdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
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agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
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document  format,  and  printing 
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Postdoctoral  fellowship  training  program  in  infectious 
diseases,  35939-35932 

Coast  Guard 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Cook  Inlet  Regional  Citizens'  Advisory  Council; 
correction,  35972 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

See  Travel  and  Tourism  Administration 

Committee  for  the  Implementation  of  Textile  Agreemervts 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Costa  Rica,  35913 
Hungary,  35913-35914 
Malaysia.  35914 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 


See  Navy  Department 
PROPOSEO  RULES 

Acquisition  regulations: 
Indefinite  quantity  contracts  and  Federal  supply  schedule 
order  restrictions;  debarment  and  suspension,  35895 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.': 
Fund  for  innovation  in  education — 

Innovation  in  education  program.  36004-36005 
Postsecondary  education — 

State  postsecondary  review  program.  35914-35915 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatorv  Commission 
NOTICES 

Floodplain  and  wetlands  protecfioa;  environmental  review 
determinations;  availability,  etc.: 
Savannah  River  Site,  SC —  - 
Bridge  restoration  and  pre.servation,  35915-35916 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Consumer  product  test  procedures;  waiver  petitions: 
Evcon  Industries,  Inc.,  35916-35918 
York  International  Corp.,  35918-3592Q 

Engineers  Corps 

RULES 

Danger  zones  and  restricted  areas: 
Gulf  Coast  Homeport.  Mobile.  AL,  35850-35851 

Environmental  Protection  Agency 

RULES 

Clean  Air  Act: 
Fuel  and  fuel  additives;  highway  diesel  fuel  sold  in  1993 
and  later  calendar  vears  fuel  qualitv  regulations, 
35854-35859 
Superfund  program: 
National  oil  and  hazardous  siibstances  contingency 
plan — 
Cooperative  agreements  and  State  contracts  for 
Superfund  response  actions,  35852-35854 
PROPOSED  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Colorado,  3587.5-35883 
Maryland,  35883 
Wisconsin,  35883-35891 
Drinking  water: 
National  primary  and  secondary  drinking  water 
regulations — 
Regulated  drinking  water  contaminants;  analytical 
methods,  35891-35893 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  35926-35927 
Committees;  establishment,  renewal,  termination,  etc.: 
Environmental  Policv  and  Technology  National  Advi«;()r\- 
Council,  35927  ' 


fV 


IMI 


Meetings: 
Science  Advisory 
Small  Town  En 
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Board.  35927-35928 
vfronmental  Planning  Task  Force.  35928 


Executive  Office  ofj  the  President 

See  Management  and  Budget  Office 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 
Meetings: 

Telecommunicatii  )ns  Equipment  Technical  Advisory 
Committee.  3^908 

Federal  Aviation  Administration 

PROPOSED  RULES 

Federal  regulatory  review.  35868-35869 

Jet  routes, 

NOTICES 

Meetings: 

RTCA.  Inc..  35972- 


35869-35  871 


Federal  Communications 

PROPOSED  RULES 

Radio  stations;  table 
Alabama.  35894 
Texas,  35893-358b5 


Federal  Deposit  Insiirance 

NOTICES 

Meetings;  Sunshine 


Federal  Election  Cofnmission 

NOTICES 

Meetings;  Sunshine  J\ct.  35976 


-35973 


Commission 

of  assignments: 


Corporation 
!\ct.  35976 


Federal  Energy 

NOTICES 

Electric  rate  and 
Gordonsville 
North  Little  Rock 
Weyerhaeuser  Co 

Environmental 
Virginia  Electric  & 

Applications,  hearin  jj 
ANR  Pipeline  Co 
Columbia  Gulf 
KN  Interstate  Gas 
Natural  Gas  Pipeli 
North  East  Heat  & 
Northern  Natural 
Panhandle  Eastern 
Tennessee  Gas 
Texas  Eastern 
Transcontinental 


Regulatory  Commission 


cor  )orate 


Ener  ;y 


statei  lents 


Tra  nsm 


C;as 


Pip;l 
Trar  smiss 


Federal  Highway  Adjninistration 

NOTICES 

Environmental  stater^ents 
Aurora.  CO.  35973 
Del  Norte  County 


Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licflnses: 
Solmar  Logistics.  I^c..  35928 


regulation  filings: 
L.P..  et  al..  35920-35921 
Regeneration.  L.P..  et  al..  35921-35922 
35926 

availability,  etc.: 
Power  Co..  35926 
s,  determinations,  etc.: 
35922 

ission  Co.,  35922 
ransmission  Co..  35923 
lie  Co.  of  America.  35923 
Jght  Co.  et  al.,  35923 
Co.,  35923-35924 
Pipe  Line  Co.,  35924 
ine  Co.,  35924 

ion  Corp.,  35924 
Pipe  Line  Corp..  35924-35926 


Gas 


notice  of  intent: 
35974 
:A,  35973 


Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  35976 

Applications,  hearings,  determinations,  etc.: 

First  of  America  Bank  Corp.,  35928-35929 

North  Bank  Employee  Stock  Ovimership  Plan  et  al.,  35929 

Peoples  Bancorp,  Inc.,  et  al.,  35929 

Richey  Bancorporation,  Inc.,  et  al..  35929 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Water  howellia,  35860-35864 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Cumberland  elktoe.  etc.  (five  freshwater  mussels),  35900- 
35906 

Steller's  eider;  Alaska  breeding  population,  35896-35900 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Ouachita  rock-pocket  book.  35948-35949 

Food  and  Drug  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 

Center  for  Devices  and  Radiological  Health,  35848-35849 
NOTICES 
Food  additive  petitions: 

Ramico  Foods  Inc.,  35933 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act.  35976-35977 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Eldorado  National  Forest,  CA,  35907-35908 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  ef  Health 
See  Public  Health  Ser\'ice 
See  Social  Security  Administration 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
NOTICES 
Medicare: 
Fiscal  intermediaries  and  carriers;  data,  standards,  and 

methodology  (1994  FY  budget),  35933 
Medicare  Secondary  payment;  guidelines,  35933-35936 

Health  Resources  and  Services  Administration 

See  Public  Health  Sen'ice 

Housing  and  Urban  Development  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Fair  housing  initiatives  program.  35942-35945 


Grants  and  cooperative  agreements;  availab 

Housing  assistance  jjayTnents  (Section  8}- 

Homeless  veterans  with  severe  psychia 

abuse  disorders,  36008-36015 

Public  and  Indian  housing — 

Family  investment  centers,  35945-359' 

Immigration  and  Naturalization  Service 

RULES 

Immigration  and  nationality  forms;  listing  i 

Correction,  35978 
PROPOSED  RULES 
Nonimmigrant  classes: 
Temporal^  alien  workers — 
Graduate  medical  education  or  training 
H, 35866-35867 

Inspector  General  Office,  Health  and  Hum 
Department 

NOTICES 

Program  exclusions;  list,  35941-35942 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  BureatJ 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enfon 

International  Trade  Administration 

NOTICES 

Antidumping: 
Calcium  aluminate  flux  from — 

France,  35908-35909 
Ferrite  cores  from — 

Japan,  35909 
Sebacic  acid  from — 
'     China,  35909-35910 
Sweaters  wholly  or  in  chief  weight  of  ma 
from — 
Hong  Kon^  et  al.,  35911 
Applications,  hearings,  detenrrinotions,  etc 
Texas  A&M  University,  et  al.,  35910-359 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Indiana  Harbor  Belt  Railroad  Co.,  35949- 
St.  Louis  Southwestern  Railway  Co.,  3595 

Justice  Department 

See  Antitrust  Division 
See  Foreign  Claims  Settlement  Commission 
See  Immigration  and  Naturalization  Service 
See  Juvenile  Justi(%  and  Dehnquency  Preve: 

Juvenile  Justice  and  Delinquency  Prevent! 

NOTICES 

Grants  and  cooperative  agreements;  availabi 

Competitive  discretionary  assistance  prog 

application  kil  (1994  FY).  35980-360 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Montana,  35859-35860 

New  Mexico,  35859 
NOTICES 

Closure  of  public  lands: 
Oregon,  35946 
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Grants  and  cooperative  agreements;  availability,  etc.: 
Housing  assistance  i>a>Tnents  (Section  8) — 
Homeless  veterans  with  severe  psychiatric  or  substance 
abuse  disorders,  36008-36015 
Public  and  Indian  housing — 
Family  investment  centers,  35945-35946 

Immigration  and  Naturalization  Service 

RULES 

Immigration  and  nationality  forms;  iisling  update 

Correction,  35978 
PROPOSED  RULES 
Nonimmigrant  classes: 
Temporary  alien  workers — 
Graduate  medical  education  or  training;  classification 
H,  35866-35867 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES  ' 

Program  exclusions;  list,  35941-35942 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 
Calcium  aluminate  flux  from — 

France,  35908-35909 
Ferrite  cores  from — 

Japan,  35909 
Sebacic  acid  from — 

China,  35909-35910 
Sweaters  wholly  or  in  chief  weight  of  man-made  fiber 
from —  . 

Hong  Kong  et  al.,  35911 
Applications,  hearings,  deteimmotions,  etc  . 
Texas  A&M  University,  et  al.,  35910-35911 

Interstate  Commerce  Commission  "  • 

NOTICES 

Railroad  services  abandonment: 
Indiana  Harbor  Belt  Railroad  Co.,  35949-35950 
St.  Louis  Southwestern  Railway  Co.,  35950 

Justice  Department 

See  Antitrust  Division 

See  Foreign  Claims  Settlement  Commission 

See  hnmigration  and  Naturalization  Service 

See  Juvenile  Justice  and  Dehnquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Competitive  discretionary  assistance  program  and 
application  kit  11994  FY).  35980-36002 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Montana,  35859-35860 

New  Mexico,  35859 
NOTICES 

Closure  of  public  lands: 
Oregon,  35946 


Coal  leases,  exploration  licenses,  etc.: 

North  Dakota,  35946-35947 
Environmental  statements;  availability,  etc.: 

Stateline  Resource  Area,  NV,  35947 
Recreation  management  restrictions,  etc.: 

Wild  Cow  Springs  Recreation  Site,  AZ;  supplementary 
conduct  rules,  35947-35948 
Survey  plat  filings: 

Idaho,  35948 

Management  and  Budget  Office 

NOTICES 

Race  and  ethnicity  Federal  data:  classification  standards, 
35954 

Maritime  Administration 

NOTICES 

Appiicotions,  hearings,  detenvmations,  etc.: 
Lykes  Bros.  Steamship  Co.,  LTD.,  35974-35975 

National  Archives  and  Records  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
J  review,  35951-35952 

National  Institutes  of  Health 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
HlV-l  vaccine  development  novel  approaches; 

biomedical  use,  35938-35939 
Lentivirus  vaccine  development  novel  approaches. 

biomedical  use,  35939-35940 
.Meetings: 
National  Heart,  Lung,  and  Blood  Institute,  35941 
National  Institute  on  Alcohol  Abuse  and  Alcoholism. 

35937-35938 
National  Institute  on  Deafness  and  Other  Communk alien 

Disorders,  35940 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Marine  mammals: 

Yellowfin  tuna;  import  defihition,  35864-35865 
NOTICES 

Marine  mammals: 
Commercial  fishing  operations:  incidental  taking  and 
importing — 
Yellowfin  tuna,  35911-35912 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Bent's  Old  Fort  National  Historic  Site.  CO,  35949 

Navy  Department 

RULES 

Navigation,  COLREGS  complianre  exemptions: 
USS  Paul  Hamihon.  35849-35850 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Nebraska  Public  Power  District,  35952-35953 

Applications,  he^nngs,  determinations,  etc.: 
Florida  Power  &  Light  Co.,  35954 

Office  Of  Management  and  Budget 

See  Management  and  Budget  Office 


VI 
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Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 


Patent  and  Tradeniark  Office 

NOTICES 

Intellectual  PropertV 
comment  reque  st 


Rights  Working  Group;  report  and 
35912 


Postal  Service 

RULES 

Organization  and  administration: 
Forfeited  propert; 
donation  pro 
PROPOSED  RULES 
Domestic  Mail  ManLal: 
tVeight  and  prepj  ration  standards  for  barcoded  letter 
mail.  35873-15875 


disposition;  charitable  organization 
.'ision;  removal,  35851-35852 


,=. 


th  Care  Policy  and  Research 


Public  Health  Servi 

See  Agency  for  Hea 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institu  tes  of  Health 

NOTICES 

National  practioner  data  bank: 
User  fees.  35936-05937 

Securities  and  Excfiange  Commission 

NOTICES 

Meetings;  Sunshine 
Self-regulatory  orga:i 

Chicago  Board  Of  t 

National  Associat  on 
correction,  3t  978 

New  York  Stock  Ixchange.  Inc.,  35956-35957.  3595»- 
35965 

Pacific  Stock  Exclang 
Applications,  hearii  gs. 

Thomburg  Incomi  t 


Act.  35977 

izations;  proposed  rule  changes: 
ions  Exchange,  Inc.,  35954-35956 
of  Securities  Dealers,  Inc.; 


je.  Inc.,  35958-35959.  35965-35967 
:,  determinations,  etc.: 
Trust  et  al.,  35967-35970 


Social  Security  Adipinistration 

NOTICES 

Meetings: 
Social  Security  Ajlvisory  Council,  35942 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Utah, 35871-35873 


Textile  Agreement^  Implementation 

See  Committee  for  tjie 
Agreements 


Committee 

Implementation  of  Textile 


Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 
Annual  review  (1993) — 
Petitions  accepted,  35970-35972 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Maritime  Administration 

Travel  and  Tourism  Administration 

NOTICES 
Meetings: 
Travel  and  Tourism  Advisory  Board,  35912-35913 

Veterans  Affairs  Departilient 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Examinations  acceptable  for  VA  rating  purpases,  35851 


Separate  Parts  In  This  Issue 

Part  11 

Department  of  Justice,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  35980-36002 

Part  ill 

Department  of  Education,  36004-36005 

Part  IV 

Department  of  Housing  and  Urban  Development,  36008- 
36015 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in- the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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981 35847 

8  CFR 
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Proposed  Rules: 
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Proposed  Rules: 

Ch.  1 35868 

71 35869 
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32  CFR 

706 ...35849 

33  CFR 
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111 35873 
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35 35852 
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300 35852 

Proposed  Rules: 

52  (3  documents) 35875, 

35883, 

141 35891 

143 35891 

43  CFR 

Put>llc  Land  Orders: 
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Rules  and  Regulatio 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

'  he  Code  of  Federal  Regulations  is  sold  by 
tde  Superintendent  of  Documents.  Prices  of 
oew  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  981 
(Docket  No.  FV94-881-1IFR] 

Almonds  Grown  in  California; 
Expenses  and  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USDA      , 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  981  for  the  1994-95  crop 
year.  Authorization  of  this  budget 
enables  the  Almond  Board  of  California 
(Board)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Fimds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  beginning  July  1, 1994, 
through  June  30, 1995.  Comments 
received  by  August  15, 1994,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent4n  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetaljle  Division,  AMS, 
USDA,  P.O.  Box  96456,  Room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  nuimber  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours.    . 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Dox  96456,  room  2523-S,  Washington, 
DC  20090-€456,  telephone  202-720- 
9918;  or  Martin  Engeler,  California 
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Federal  Regulations,  which  is  published  under 
60  titles  pursuant  to  44  U.S.C.  1510. 

ihe  Code  of  Federal  Regulations  is  sold  by 
tiie  Superintendent  of  Documents.  Prices  of 
•>ew  txx>ks  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  981 
(Docket  No.  FV94-«81-1IFR1 

Almonds  Grown  In  California; 
Expenses  and  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USDA      . 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  981  for  the  1994-95  crop 
year.  Authorization  of  this  budget 
enables  the  Almond  Board  of  California 
(Board)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Fimds  to  administer  this 
program  are  derived  fix)m  assessments 
on  handlers. 

DATES:  Effective  beginning  July  1, 1994, 
.through  June  30,  1995.  Comments 
received  by  August  15, 1994,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent4n  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetahle  Division,  AMS, 
USDA,  P.O.  Box  96456,  Room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspectioji  in  the  Office  of  the  Dockef 
Clerk  during  regular  business  hours.    . 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Dox  96456,  room  2523-S.  Washington, 
DC  20090-6456,  telephone  202-720- 
9918;  or  Martin  Engeler,  California 


Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California  93721,  telephone  209-487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  981,  both  as  amended  [7 
CFR  part  981),  regulating  the  handUng 
of  almonds  grown  in  California.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect,  California  almonds  are  subject 
to  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  almonds 
handled  during  the  1994-95  crop  year, 
which  begins  July  1. 1994,  and  ends 
June  30,  1995.  This  interim  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A),  any  handler  subject 
to  an  order  may  file  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law  and 
requesting  a  modification  of  the  order  or 
to  be  exempted  therefrom.  Such  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 


considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  7,000 
producers  of  California  almonds  under 
this  marketing  order,  and  approximately 
115  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
California  almond  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1994- 
95  crop  year  was  prepared  by  the 
Almond  Board  of  California,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Board  are  producers  and 
handlers  of  California  almonds.  They 
are  familiar  with  the  Board's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affecled  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expectjd 
receipts  of  California  almonds.  Because 
that  rate  will  be  applied  to  handlers' 
actual  receipts,  a  rate  must  be 
established  that  will  provide  sufficient 
income  to  pay  the  Board's  budgeted 
expenses. 

The  Board  met  on  May  16,  1994.  and 
unanimously  recommended  a  1994-95 
budget  of  $9,435,262,  $1,631,808  more 
than  the  previous  year.  Budget  items  for 
1994-95  which  have  increased 
comf)ared  to  those  budgeted  for  1993-94 
(in  parentheses)  are:  Research 
conference,  $25,000  ($12,000).  office 
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rent.  $90,000  ($73,672).  Board's 
financial  audit,  $12,500  ($9,900),  data 
processing,  $6,000  ($5,000),  telephone, 
$31,000  ($30,000),  utilities.  $13,500 
($10,000).  postage  aid  delivery,  $32,000 
($30,000),  repairs  anjd  maintenance, 
$12,500  ($9,000)  mi^ellaneous 
expenses.  $10,000  (^5,000),  dues, 
subscriptions,  and  registration  fees 
$7,500  ($5,000).  alliances  with  other 
organizations  to  provide  information  on 
almonds  to  consumers.  $20,000 
($5,000),  production  research,  $489,134 
($485,854).  promotional  activities, 
$6,575,000  ($5,400,000),  crop  estimate, 
$85,600  ($75,000),  ofcce  equipment, 
$15,000  ($7,000),  am  1  the  addition  of 
$35,310  for  an  acreaj  e  survey,  $300,000 
for  reserve  replenish  nent.  $150,000  for 
program  accountabil  ty  analyses  to 
assess  the  effectiven(  «s  of  the 
advertising  and  marl  et  development 
programs,  and  $50. Oi  )0  for  new  product 
and  issues  research,  or  which  no 
funding  was  recommended  last  year. 
Items  which  have  de  :reased  compared 
to  those  budgeted  foi  1993-94  (in 
parentheses)  are:  Saliries,  $795,318 
($796,378),  travel,  $100,000  ($126,500). 
Board  travel,  $22.50(  ($25,000), 
meetings,  $35,000  ($m,000),  equipment 
rent,  $5,000  ($8,000)  Board  insurance, 
$40,000  ($45,000),  security,  $2,500 
($3,000).  office  supp  ies,  $15,000 
($20,000),  printing,  3  12,000  ($18,000), 
pubUcations,  $3,500  $3,750),  newsletter 
and  releases,  $25.00C  ($35,000). 
econometric  model  and  statistical 
analysis,  $40,000  ($75,000).  vehicles, 
$15,000  ($29,500).  cc  mputers  and 
software,  $25,000  ($-  0,000),  and 
furniture  and  fixture:  i.  $10,000 
($46,500). 

The  Board  also  un<  nimously 
recommended  an  ass  jssment  rate  of 
2.25  cents  per  kernel  pound,  the  same 
as  last  year.  The  Boai  d  further 
recommended  that  hi  indlers  should  be 
eligible  to  participate  in  credit-back  for 
their  own  market  pro  motion  activities 
for  up  to  1.00  cent  of  the  2.25  cents 
assessment  rate,  the  s  ame  as  last  year. 
Revenues  are  expects  d  to  be  $7,396,250 
from  administrative  c  ssessments 
(591,700,000  pounds  @  1.25  cents  per 
pound),  $1,065,060  fi  om  the  portion  of 
assessments  eligible  !  or  credit  but 
received  by  the  Boarc  from  handlers 
who  do  not  obtain  en  dit  for  their  own 
activities,  $40,000  fircm  interest,  and 
$16,000  from  the  almsnd  industry 
conference,  for  a  tota  of  $8,517,310. 

These  projections  vi-ould  result  in  a 
$917,952  shortfall  in  revenue  based  on 
current  estimates  of  t  le  1994  crop  yield. 
In  light  of  this  projed  ed  revenue 
shortfall,  the  Board  recommended  that 
any  shortfall  of  up  to  5150.000  be 
applied  against  resen  e  replenishment 


IMI 


and  that  the  amount  of  money  for  this 
item  be  reducedj^cordingly.  The  Board 
also  recommended  that  any  additional 
shortfall  be  applied  against  its  consumer 
TV  activities  and  that  the  amount  of 
money  spent  for  these  activities  be 
reduced  accordingly.  However,  the 
Board  decided  not  to  reduce  the  total 
amount  for  these  two  items  by  the 
amount  of  the  expected  shortfall 
because  it  expects  additional  revenue  to 
accrue  if  the  crop  is  larger  than 
estimated.  In  the  event  a  larger  crop 
results  in  revenue  in  excess  of  the 
$9,435,261.77  budgeted,  the  Board 
recommended  that  consumer  public 
relations  activities  be  increased  up  to  a 
total  of  $840,000,  from  $650,000. 

Unexpended  funds  from  1994-95  may 
be  carried  over  to  cover  expenses  during 
the  first  four  months  of  the  1995-96 
crop  year. 

This  action  will  impose  an  obligation 
to  pay  assessments  on  handlers.  The 
assessments  are  uniform  for  all  handlers 
and  are  the  same  as  those  imposed  last 
year.  The  assessment  cost  will  be  offset 
by  the  benefits  derived  by  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary'  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  crop  year  begins  on  July  1, 
1994,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  the  crop 
year  apply  to  all  assessable  California  - 
almonds  handled  during  the  crop  year; 
(3)  handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Board  at  a  public  meeting  and  is 
similar  to  other  budget  actions  issued  in 
past  years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 


List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  981.341  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  981 .341    Expenses  and  assessment  rate. 

Expenses  of  $9,435,262  by  the 
Almond  Board  of  California  are 
authorized  for  the  crop  year  ending  June 
30, 1995.  An  assessment  rate  for  the 
crop  year  payable  by  each  handler  in 
accordance  with  §  981.81  is  fixed  at  2.25 
cents  per  kernel  pound  of  almonds.  Of 
the  2.25  cents  assessment  rate,  1.00  cent 
per  kernel  pound  of  almonds  is 
available  for  handler  credit-back 
pursuant  to  §981.441. 

Dated:  )uly  8, 1994. 

Terry  C.  Long, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc.  94-17109  Filed  7-13-94;  8:45  am) 

BILLING  CODE  3410-02-P9 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Center  for  Devices  and 
Radiological  Health 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
relating  to  the  authority  of  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  to  issue  certificates  to 
mammography  facilities.  This  authority 
is  being  redelegated  to  the  Director  and 
Deputy  Director  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH),  the 
Director,  Office  of  Health  Information 
Programs  (OHIP),  CDRH,  and  the 
Director.  Division  of  Mammography 
Quality  and  Radiation  Programs,  OHIP, 
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CDRH.  This  delegation  excludes  the 

authority  to  submit  reports  to  the 

Congress. 

EFFECTIVE  DATE:  July  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Rawlings,  Division  of  Management 

Systems  and  Policy  (HFA-340).  Food 

and  Drug  Administration,  5600  Fishers  .,  ■ 

Lane,  Rockville.MD  20857,  301-443-    ' 

4976. 

SUPPLEMENTARY  INFORMATION:  On  June 
10, 1993,  the  Acting  Assistant  Secretary 
for  Health  delegated  to  the 
Commissioner  certain  authorities  under 
the  Mammography  Quality  Standards 
Act  of  1992  (Pub.  L  102-539),  which 
amends  Title  III  of  the  Public  Health 
Service  Act  (42  U.S.C.  263b).  As 
provided  for  in  the  delegation  from  the 
Acting  Assistant  Secretary  for  Health, 
the  Commissioner  is  further 
redelegatingto  CDRH  the  authority  to 
issue  certificates  to  mammography 
facilities. 

FDA  is  amending  the  delegations  of 
authority  under  21  CFR  part  5  by  adding 
new  §  5.85  Authority  to  issue  certificates 
to  mammography  facilities  (21  CFR 
5.85),  which  will  give  the  Director  and 
Deputy  Director  for  Regulations  and 
Policy,  CDRH,  the  Director,  OHIP, 
CDRH,  and  the  Director.  Division  of 
Mammography  Quality  and  Radiation 
Programs,  OHIP.  CDRH,  authority  to 
issue  certificates  relating  to  the 
certification  of  mammography  facilities. 
This  authority  is  directly  related  to 
current  CDRH  operations  and  programs. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority        I 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially  I 

designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary  ' 
basis.  ^ 

List  of  Sub)ects  in  21  CFR  Part  5  1 

Authority  delegations  (Government 
agencies).  Imports.  Organization  and  ' 

functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  und  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504.  552,  App.  2;  7 
U.S.C.  138a,  2271;  15  U.S.C.  638. 1261-1282, 
3701-3711a;  sees.  2-12  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1451-1461):  21 
U.S.C  41-50,  61-63. 141-149,  467f,  679(b), 
801-886, 1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321-394):  35  U.S.C  156:  sees.  301. 
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CDRH.  This  delegation  excludes  the 
authority  to  submit  reports  to  the 
Congress. 

EFFECTIVE  DATE:  July  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Rawlings,  Division  of  Management 
Systems  and  Policy  (HFA-340).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4976. 


SUPPLEMENTARY  INFORMATION:  On  June 
10, 1993,  the  Acting  Assistant  Secretary 
for  Health  delegated  to  the 
Commissioner  certain  authorities  under 
the  Mammography  Quality  Standards 
Act  of  1992  (Pub.  L  102-539),  which 
amends  Title  III  of  the  Public  Health 
Service  Act  (42  U.S.C.  263b).  As 
provided  for  in  the  delegation  from  the 
Acting  Assistant  Secretary  for  Health, 
the  Commissioner  is  further 
redelegatingto  CDRH  the  authority  to 
issue  certificates  to  mammography 
facilities. 

FDA  is  amending  the  delegations  of 
authority  under  21  CFR  part  5  by  adding 
new  §  5.85  Authority  to  issue  certificates 
to  mamniography  facilities  (21  CFR 
5.85),  which  will  give  the  Director  and 
Deputy  Director  for  Regulations  and 
Policy,  CDRH,  the  Director.  OHIP, 
CDRH,  and  the  Director.  Division  of 
Mammography  Quality  and  Radiation 
Programs.  OHIP.  CDRH.  authority  to 
issue  certificates  relating  to  the 
certification  of  mammography  facilities. 
This  authority  is  directly  related  to 
current  CDRH  operations  and  programs. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies),  imports.  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  uiid  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5-DELEGATIONS  OF 
AUTHORfTY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552,  App.  2;  7 
U.S.C.  138a,  2271;  15  U.S.C.  638. 1261-1282, 
3701-37na;  sees.  2-12  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1451-1461):  21 
U.S.C  41-50,  61-63, 141-149,  467f,  679(b), 
801-886, 1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321-394);  35  U.S.C  156:  sees.  301. 


302,  303,  307.  310.  311.  351.  352.  354.  361. 
362,  170i-1706,  2101.  2125.  2127.  2128  of 
the  Public  Health  Service  Act  (42  U.S.C.  241, 
242,  242a,  2421.  242n,  243,  262,  263.  263b, 
264,  265,  300u-300u-5,  300aa-l,  300aa-25, 
300aa-27,  300aa-28);  42  U.S.C.  1395y, 
3246b,  4332,  4831(a).  10007-10008;  E.O. 
11490, 11921,  and  12591;  sees.  312,  313,  314 
of  the  National  Childhood  Vaccine  Injury  Act 
of  1986.  Pub.  L.  99-660  (42  U.S.C.  300a8-l 
note). 

2.  New  §  5.85  is  added  to  subpart  B 
to  read  as  follows: 

§  5.85    Auttiority  to  issue  certificates  to 
mammography  facilities. 

The  following  officials  are  authorized 
to  issue  certificates  to  mammography 
facilities  under  the  relevant  provisions 
of  the  Public  Health  Service  Act  (as 
amended  by  the  Mammography  Quality 
Standards  Act  of  1992  (Pub.  L.  102- 
539)).  The  delegation  excludes  the 
authority  to  submit  reports  to  Congress. 

(a)  The  Director  and  Deputy  Director 
for  Regulations  and  Policy,  Center  for 
Devices  and  Radiological  Health 
(CDRH). 

(b)  The  Director,  Office  of  Health 
Information  Programs  (OHIP).  CDRH. 

(c>The  Director.  Division  of 
Mammography  Quality  and  Radiation 
Programs.  OHIP.  CDRH. 

Dated:  July  5, 1994. 
William  K.  Hubbard. 

Acting  Deputy  Commissioner  for  Policy. 
(PR  Doc.  94-17074  Filed  7-13-94;  8:45  ami 

BILUNO  CODE  4160-01-f 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  PAUL 
HAMILTON  (DDG  60)  is  a  vessel  of  the 
Navy  which,  due  to  its  sp>ecial 
construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  72  COLREGS  without  interfering 
with  its  special  functions  as  a  naval 
guided  missile  destroyer.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  applv. 


EFFECTIVE  DATE:  June  28.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  ROSSI.  JAGC.  U.S.  Navy 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General  Navy  Department, 
200  Stovall  Street,  Alexandria.  VA 
22332-2400,  Telephone  number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  PAUL  HAMILTON  (DDG  60)  is  a 
vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS: 
Annex  I.  paragraph  3(a)  pertaining  to 
the  location  of  the  forward  masthead 
light  iathe  forward  quarter  of  the 
vessel,  the  placement  of  the  after 
masthead  light,  and  the  horizontal 
distance  between  the  forward  and  after 
masthead  lights;  Annex  I.  paragraph 
2(f)(i)  pertaining  to  placement  of  the 
masthead  light  or  lights  above  and  clear 
of  all  other  lights  and  obstructions; 
Annex  I.  paragraph  3(c)  pertaining  to 
placement  of  task  lights  not  less  than  2 
meters  from  the  fore  and  aft  centerline 
of  the  ship  in  the  athwartship  direction; 
and  Rule  21(a).  pertaining  to  the 
masthead  light  unbroken  arc  of  visibility 
over  an  arc  of  the  horizon  of  225  degrees 
and  visibility  from  right  ahead  to  abaft 
the  beam  of  22.5  degrees,  without 
interfering  with  its  special  function  as  a 
naval  guided  missile  destroyer.  The 
Judge  Advocate  General  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— lAMENDEDl 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Aulhority:  33  U.S.C.  1605. 


IMI 
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§70«.2    [Amended] 


by: 


2.  Table  Four  of  §  '06.2  is  amended         Paragraph  15 


USS  PAUL  HAMILTON 


b.  Adding  the  folic  wing  vessel  to 
Paragraph  16: 


USS  PAUL  HAMILTON 


§706.2    [Amended] 
3.  Table  Five  of  § 
adding  the  following 


7  06 


USS  PAUL  HAMILTON 


Dated:  June  28, 1994. 
H.E.  Grant, 

Pear  Admiral.  JAGC,  U. 
Advocate  Genera]. 
IFRDoc.  94-17037  Fiiei. 

BILLING  COOe  3810-AE-P 


Department  of  the  Apny 

Corps  of  Engineers 

33  CFR  Part  334 

Restricted  Area  for  Qulf  Coast 
Homeport  at  Mobile,  lAL 

AGENCY:  U.S.  Army  C  arps  of  Engineers, 

DoD. 

ACnON:  Final  rule. 


a.  Adding  the  following  vessel  to 


Vessel 


No. 


DDG60 


Horizontal  distance  from  the  fore  and  aft  centertine  of 
the  vessel  in  ttie  attiwartship  direction 


1 .88  meters. 


Vessel 


No. 


ODG60 


OtKtruction  angle  relative  ship's  headings 


101.35  thru  112.50  degree. 


.2  is  amended  by 
vessel: 


Table  Five 


Vessel 


No. 


DDG60 


Masthead 
lights  not 
over  all 
ottier 
lights  and 
obstruc- 
tions. 
Annex  I, 
sec.  2(f) 


Forward 
masttiead 

light  rK>t 

in  forward 

quarter  of 

ship. 

Annex  I. 
sec.  3{a) 


After 
masthead 
light  less 
than  '/? 
ship's 
length  aft 
of  forward 
masthead 

light. 

Annex  I, 

sec.  (3)(a) 


Percentage 
horizontal 

separation 
attair>ed 


13.9 


.  Navy,  Judge 
7-13-94;  8:45  ami 


SUMMARY:  The  Corps 
regulations  which 
restricted  area  in  the 
of  Mexico  at  the  Nav^l 
located  at  Mobile. 
Station  Mobile  has 
and  the  restricted  arei  i 
needed.  The  restricted 
established  to  reduce 


s  revoking  the 
estiblish  a  naval 
vaters  of  the  Gulf 
Homeport 
Alibama.  The  Naval 
op  erationally  closed 
is  no  longer 
area  was 
safety  hazards. 


security  risks,  and  protect  persons  and 
property  from  the  dangers  encountered 
in  the  vicinity  of  the  Naval  Station. 

EFFECTIVE  DATE:  July  14. 1994. 

FOR  FURTHER  INFORMATION  COffTACT: 

Mr.  Ralph  Eppard  at  (202)  272-1783. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3),  the  Corps 
established  restricted  areas  at  each  of 
the  Navy  Gulf  Coast  Homeports  located 
at  Ingleside.  Texas;  Mobile.  Alabama; 
and  Pascagoula,  Mississippi  on  October 
8.  1992  (57  FR  46303).  The  Naval 
Station  in  Mobile,  Alabama  is  closed 
and  accordingly,  the  restricted  area 
established  in  33  CFR  334.782  is  no 
longer  needed.  The  restricted  areas  in 
Ingleside.  Texas  and  Pascagoula. 
Mississippi  are  not  affected  by  the 
revocation  of  the  Mobile  Naval  Station 
restricted  area  regulations. 


Economic  Assessment  and  Certification 

This  rule  is  being  issued  with  respect 
to  a  military  function  of  the  Department 
of  Defense  and  the  provisions  of 
Executive  Order  12291  do  not  apply. 

These  rules  have  been  reviewed  under 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354).  which  requires  preparation  of 
a  regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  si^ificant 
economic  impact  on  a  substantia! 
number  of  small  entities  (i.e.^  small 
businesses  and  small  government 
jurisdictions).  It  has  been  determined 
that  these  final  rules  will  relieve  a 
restriction  on  an  area  in  the  navigable 
waters  of  the  United  States  and  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  that  preparation  of  a  regulatory 
flexibility  analysis  is  not  warranted. 

We  have  determined  that  notice  of 
proposed  rulemaking  and  public 
procedures,  thereto,  are  unnecessary 
and  impractical,  because  the  revocation 
of  these  rules  in  33  CFR  334.782  will 
not  have  any  affect  on  the  public  except 


that  a  water  area  will  be  reopened  to  use 
by  the  public. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water),  Transportation. 
Danger  zones. 

In  consideration  of  the  above;  the 
Corps  is  amending  part  334  ofTitle  33 
to  read  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS, 

1-  The  authority  citation  for  pert  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266,  (33  US  C  li  gnd 
40  Stat.  892;  (33  U.S  C.  3).  -  -  ■ 

§334.782    [Removed] 

2.  Section  334.782  is  removed. 

Dated:  July  1, 1994 

Approved: 

Stanley  G.  Genega; 

Major  Genera],  U.$.  Army  Director  ofCnU 
Worlcs. 

IFRDoc  94-17116  Filed  7-13-94;  8:45  amj 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Pan  3 

RIN2900-AG50 

Examinations 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its  regulations 
concerning  examinations  acceptable  for 
VA  rating  purposes.  The  amendment 
increases  the  number  of  situations  in 
which  a  private  physician's  statement 
may  be  accepted  as  a  VA  examination. 
The  intended  effect  is  to  allow  earlier 
rating  action  on  acceptable  medical 
evidence  with  no  additional  burden  to 
either  the  claimant  or  VA. 
EFFECTIVE  DATE:  This  amendment  is 
effective  August  15, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thomberry,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420.  telephone 
(202)273-7210. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  1 ,  1994. 
VA  published  a  proposal  to  amend  38 
CFR  3.326  to  permit  acceptance  of  a 
private  physician's  statement  for  rating 
purposes  in  claims  for  increased 
compensation  due  to  the  increased 
severity  of  service-connected 
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that  a  watier  area  will  be  reopened  to  use 
by  the  public. 

List  of  Subjects  in  33  CFR  Pan  334 

Navigation  (water),  Transportation. 
Danger  zones. 

In  consideration  of  the  above;  the 
Corps  is  amending  part  334  of  Title  33 
to  read  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1,  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266,  (33  US  C  li  ^nd 
■}0  Stat.  892;  (33  U.S.C.  3). 

§334.782    [Removed] 

2.  Section  334.782  is  removed. 

Dated:  July  1, 1994 

Approved: 

Stanley  Q.  Geaega; 

Major  General,  L'S  Army  Direclor  ofChil 
Works. 

iFRDoc.  94-17116  Filed  7-13-94.  6  45£n-.j 

BILUNG  CODE  3710-42-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN2900-AG50 

Examinations 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule.  "     ■ 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its  regulations 
concerning  examinations  acceptable  for 
VA  rating  purposes.  The  amendment 
increases  the  number  of  situations  in 
which  a  private  physician's  statement 
may  be  accepted  as  a  VA  examination. 
The  intended  effect  is  to  allow  earlier 
rating  action  on  acceptable  medical 
evidence  with  no  additional  burden  to 
either  the  claimant  or  VA. 
EFFECTIVE  DATE:  This  amendment  is 
effective  August  15, 1994. 
FOR  FURTHER  INFORMATION  CONrTACT: 
Steven  Thomberry,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  aio  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  telephone 
(202)273-7210. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  1 ,  1994. 
VA  published  a  proposal  to  amend  38 
CFR  3.326  to  permit  acceptance  of  a 
private  physician's  statement  for  rating 
purposes  in  claims  for  increased 
compensation  due  to  the  increased 
severitv  of  service-connected 


disabilities.  Interested  persons  were 
invited  to  submit  written  comments, 
suggestions,  or  objections  on  or  before 
April  4,-1994,  One  comment  was 
received.  The  commenter  expressed  his 
strong  support  for  the  proposal,  stating 
that  it  sought  to  streamline  part  of  the 
VA  benefits  process  by  allowing  a 
claimant  greater  flexibility  in  securing 
medical  documentation.  He  praised  the 
proposal  as  an  example  of  reinventing 
VA  at  the  highest  levels.  We  thank  the 
commenter  for  his  statement  and  deeply 
appreciate  his  support.  Our  proposal 
also  clarified  the  other  types  of  claims 
in  which  a  private  physician's  statement 
may  be  accepted  for  rating  purposes  and 
made  technical  corrections  to  VA 
regulations.  No  comments  were  received 
on  these  issues.  Therefore,  we  have 
adopted  the  proposed  amendment 
without  change. 

The  Secretary  hereby  certifies  that 
these  regulatory^  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that    " 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

Lis!  of  Subjects  in  38  CFR  Pan  3 

Administrative  practice  and 
procedure.  Claims,  Health  care. 
Individuals  with  disabilities,  Pensions. 
Veterans. 

Approved:  )uly  i.  1994 
|esse  Brotim, 

Secretory  of  Veterans  Afiom 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  Part  3  is  amended  to 
read  as  follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  (a),  unless 
otherwise  noted. 

§3.326    [Amended] 

2.  hi  §  3.326,  paragraph  (b)  is 
amended  by  removing  the  last  sentence. 

3.  In  §  3.326,  paragraph  (d)  is  revised 
and  an  authority  citation  is  added  at  the 
end  of  the  paragraph  to  read  as  follows: 


§3.326    Examinations. 

•        •        «        *        • 

(d)  A  statement  from  a  private 
physician  that  includes  clinical 
manifestations  and  substantiation  oi 
diagnosis  by  findings  of  diagnostic 
techniques  generally  accepted  by 
medical  authorities,  such  as 
pathological  studies.  X-rays,  and 
laboratory  tests  as  appropriate,  may  tie 
accepted  for  rating  tiie  following  claims 
without  further  examination,  provided 
it  is  other.vise  adequate  for  rating 
purposes: 

|1)  A  veterans  claim  for  increased 
compensation  based  either  on  the 
increased  severity  of  a  service- 
connected  disability  or  on  his  or  her 
spouses  need  for  aid  and  attendance 
under  38  U.S.C  1115(1)(E); 

(2)  A  veteran's  pension  claim, 
including  housebound  and  aid  and 
attendance  benefits; 

(3)  A  sur\  iving  spouse's  claim  for 
housebound  or  aid  and  attendance 
benefits: 

(4)  A  sur\  iving  parent's  claim  for  eid 
and  attendance  benefits:  or 

(5)  A  claim  by  or  on  behalf  of  a  child 
based  on  permanent  incapability  of  seH- 
support  (see  §3.356). 

lAuthonn.   38  use.  501(a)). 

§3.351    [Amended] 

4.  In  §  3.351(a)(2),  the  authority 
citation  is  revised  to  read  as  follows 

(Authority  38  U.S.C.  1115(1)(E)).  ' 

IFR  Doc  94-16946  Filed  7-13-94;  8  45  ami 

BILUNG  CODC  8320-01-P 


POSTAL  SERVICE 

39  CFR  Part  233 

Removal  of  Donation  to  a  Charitable 
Organization  From  the  Provisions  lor 
the  Disposition  of  Forfeited  Property 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  To  be  consistent  with  cuntnt 
statutory  provisions  for  the  disposition 
of  forfeited  property,  this  final  rule 
amends  Postal  Service  regulations  by 
removing  the  provision  that  forfeited 
property  may  be  donated  to  a  charitable 
organization. 

EFFECTIVE  DATE:  July  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT; 
Postal  Inspector-Attorney  Frederick  1 
Rosenberg,  (202)  268-5477. 
SUPPLEMENTARY  INFORMATION:  Postal 
Service  regulations  concerning  the 
disposition  of  forfeited  property 
acquired  by  the  Postal  Inspection 
Service  are  published  in  title  39 oJ  '.;,<- 


•  r 
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Code  of  Federal  Regu  lations  (CTTl)  as 
§233.7(i).  It  is  necessary  to  amend  the 
section  to  remove  paragraph  (l)(v), 
donation  of  forfeited  property  to  a 
charitable  organization,  to  make  the 
section  consistent  with  current  statutory 
provisions  that  authofize  methods  for 
the  disposition  of  forfeited  property. 

Section  233.7(i)(l)  is  amended  by:  (1) 
adding  "or"  to  paragiiaph  (iv);  (2) 
removing  the  text  of  Paragraph  (v);  and 
(3)  renumbering  para  >raph  (vi)  as 
paragraph  (v). 

List  orSub)«cts  in  39  CFR  Part  233 

Crime,  Law  enforce  ment.  Postal 


Service,  seizures  and 


forfeitures. 


Accordingly.  39  CFR  part  233  is 
amended  as  set  forth  pelow. 

PART  233— INSPECTION  SERVICB 
INSPECTOR  GENERAL  AUTHORITY 

1.  The  authority  ci^tion  for  part  233 
continues  to  read  as  f  allows: 


Authority:  39  U  S.C 
404.  406.  410.  411.  StWSfeK 
3401-3422;  18  U.S.C. 
3061:  21  U.S.C.  Ml;  Inst)ector 
1978.  as  amended  (Pub. 
amended).  5  U.S.C.  Apfi 


01.401.402.403. 
1);  12  U.S.C. 
1956.1957.2254. 
General  Act  of 
L.  95-4542.  as 
3. 


2.  Section  233.7  is 
re\ising  paragraphs 
removing  paragraph  ( 
follows: 


i  imended  bv 
(i|{l)(iv)and(v)and 
)(l)(vi)  to  read  as 


§  233.7    Forfeiture  autt^rtty  and 
procedures. 


(i)  •   *   * 

(iv)  Destroy  the  proJ)erty 
(v)  Dispose  of  the 
otherwise  permitted 


Stanley  F.  Mires, 

Chief  Counsel,  Le^slati\\s 
|FR  Doc.  94-17008  Filet 
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ENVIRONMENTAL  P|)OTECTiON 
AGENCY 

40  CFR  Parts  35  and  000 
[FRL-S011-8]  I 

National  Oil  and  Hazardous 
Substances  Pollutiofi  Contingency 
Plan;  Cooperative  Agreements  and 
Superfund  State  Contracts  for 
Supertund  Responsei  Actions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 


SUMMARY:  The  Enviroim 
Agency  (EPA)  is  pron^  u 
technical  revisions  to 


ental  Protection 
Igating  largely 
bur  sections  of 


the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  EPA  is  also  promulgating 
conforming  revisions  to  two  sections  of 
the  administrative  requirements  for 
CERCLA-funded  Cooperative 
Agreements  and  Superfund  State 
Contracts  for  Superfund  Response 
Actions. 

The  first  NCP  revision  clarifies  that 
EPA  may  acquire  an  interest  in  real 
estate  in  order  to  conduct  a  Superfimd 
(Fund)-financed  remedial  action  only  if 
the  State  in  which  the  interest  is  located 
agrees  to  accept  transfer  of  that  interest 
upon  completion  of  the  remedial  action. 
The  second  revision  clarifies  that  a 
Federal  agency  has  discretionary 
authority  over  the  expenditure  of  its 
funds  when  acting  as  an  expert  agency 
providing  assistance  in  a  cleanup.  The 
third  revision  explains  that  when  EPA 
extends  the  operational  and  functional 
period  of  a  remedial  action,  it  will  fund 
such  extensions  as  part  of  the  remedial 
action.  The  fourth  revision  clarifies  that 
an  on-scene  coordinator  (OSC)  may  he 
authorized  to  coordinate  and  direct 
appropriate  response  action,  not  merely 
a  removal  action. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  August  15. 1994. 
ADDRESSES:  The  record  supporting  this 
rulemaking  is  contained  in  the 
Superfund  Docket  and  is  available  for 
inspection,  by  appointment  only 
(telephone— 202-260-3046),  between 
the  hours  of  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  As  provided  in  40  CFR  part  2, 
a  reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hugo  Paul  Fleischman,  Office  of 
Emergency  and  Remedial  Response. 
U.S.  Environmental  Protection  Agency. 
401  M  St..  SW.,  Washington.  DC  20460 
(Mail  Code— 5203G),  at  (703)  603-8769, 
or  the  RCRA/Superfund  Hotline  at  1- 
800-424-9346  (in  Arlington.  Virginia  at 
(703)  920-9810). 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  today  s  preamble  are  listed 
in  the  following  outline: 

I.  Background 

II.  Response  to  Comments 

III.  Summary  of  Supporting  Analyses 

I.  Background 

The  Environmental  Protection  Agenc>- 
(EPA  or  the  Agency)  is  today 
promulgating  largely  technical  revisions 
to  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300.  EPA  is  also 
promulgating  conforming  changes  to 
two  sections  of  40  CFR  part  35,  subpart 
O  (hereafter  subpart  O),  the 


administrative  requirements  for 
CERCLA-funded  Cooperative 
Agreements  and  Superfund  State 
Contracts.  The  rationale  for  the  rule  and 
a  discussion  of  its  background  may  be 
found  in  the  preamble  to  the  proposed 
rule,  at  58  FR  53688,  October  18, 1993. 
Two  commenters  submitted  comments 
concerning  two  of  the  proposed 
revisions.  A  discussion  of  those 
comments  follows. 

IL  Response  to  Comments 

EPA  proposed  to  change  the 
definition  of  "On-scene  coordinator"  in 
NCP  section  300.5  to  mean  the  Federal 
official  predesignated  by  EPA  or  the 
USCG  to  coordinate  and  direct  Federal 
responses  under  subpart  D.  or  the 
official  designated  by  the  lead  agency  to 
coordinate  and  direct  removal  or  other 
response  actions  under  subpart  E  of  the 
NCP.  One  comraenter  opposed  EPA's 
proposed  revision  of  the  definition.  The 
commenter  believes  that  "EPA  is 
moving  towards  eliminating  the 
distinction  between  remedial  project 
managers  (RPMs)  and  having  only  site 
managers."  He  further  argued,  that 
"considering  existing  contracts  and 
differences  in  the  programs."  that  he 
would  "not  like  to  see  the  day  •  •  • 
where  an  individual  is  an  OSC  on  one 
site  and  an  RPM  on  the  next  on  a 
routine  basis." 

In  response,  EPA  notes  that  it 
proposed  to  revise  the  definition  of 
"On-scene  Coordinator"  (OSC)  in  NCP 
section  300.5  to  make  clear  only  that  the 
OSC  way  be  authorized  in  appropriate 
cases,  not  that  the  OSC  must  be 
authorized  in  all  cases,  to  implement 
any  necessary  response  action,  not 
merely  a  removal  action.  The  rule 
change  was  not  intended  to  eliminate 
the  distinction  between  RPMs  and 
OSCs,  but  was  proposed  to  promote 
efficiency  in  the  management  of 
remedial  action  projects,  to  avoid  the 
necessity  of  assigning  both  an  OSC  and 
an  RPM  to  sites  where  multiple  types  of 
response  action  are  necessary.  The 
Agency  also  expressed  belief  in  the 
preamble  to  the  proposed  rule  that  it  is 
important  to  have  the  flexibility  to 
assign  one  "site  manager"  to  a  site — 
either  an  OSC  or  an  RPM — and  for  the 
OSC  and  RPM  to  have  the  ability  to 
supervise  both  removal  and  remedial 
actions,  as  circumstances  warrant.  In 
response  to  the  commenter's  objection 
that  existing  contracts  and  differences  in 
the  programs  made  the  proposed  change 
an  inappropriate  idea,  EPA 
acknowledged  in  the  preamble  to  the 
proposed  rule  that  cross-training  of 
OSCs  and  RPMs  may  be  needed  to 
implement  this  idea.  OSCs  will 
continue  to  be  primarily  charged  with 
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overseeing  removal  actions;  however,  in 
appropriate  cases  (e.g.,  where  multiple 
actions  are  necessary),  the  OSC  may  be 
authorized  to  oversee  the  remedial 
action  activities.  Thus,  EPA  is  making 
no  change  to  the  rule  language 
proposed. 

EPA  proposed  to  revise  NCP  section 
300.510(0  to  provide  that,  in  the  case  of 
a  Fund-financed  remedial  action,  a  State 
would  be  required  to  accept  the  transfer 
of  an  interest  in  real  estate  acquired 
"upon  completion  of  the  remedial 
action."  One  commenter  asserted  that 
EPA's  preamble  discussion  of 
"completion  of  the  remedial  action"  as 
"the  point  at  which  O&M  measures 
would  be  initiated  if  started  in  a  timely 
fashion,"  itself  creates  an  ambiguity. 
The  commenter  notes  that,  "aside  from 
the  obvious  subjectivity  of  the 
definition,  it  is  contrary  to  the  definition 
of  when  O&M  starts  under  40  CFR 
300.435(f)."  The  commenter  argued  that 
to  "remedy  this  discrepancy,  EPA 
should  not  establish  a  separate 
definition  to  'completion  of  the 
remedial  action,' "  but  should  "simply 
specify  'the  remedial  action  is  complete 
when  O&M  starts  pursuant  to  40  CFR 
300.435(f).'" 

In  response,  EPA  agrees  with  the 
commenter  and  will  change  the  final 
rule  to  provide  that  "completion  of  the 
remedial  action"  means  the  point  at 
which  O&M  measures  would  be 
initiated  pursuant  to  section  300.435(f). 
For  sites  other  than  ground  or  surface- 
water  sites,  O&M  would  generally  begin 
when  the  remedy  has  been  constructed, 
is  operational  and  functional,  and  has 
attained  ROD  objectives  (e.g.,  the 
landfill  and  leachate  collection  system 
are  built  as  called  for  in  the  ROD.  are 
operational,  and  need  only  be 
maintained).  For  ground-  and  surface- 
water  restoration  remedies.  O&M  begins 
after  up  to  10  years  of  restoration 
measures.  See  NCP  section  300.435(f). 
(Note;  however,  that  the  requirement  of 
a  State  assurance  with  respect  to 
transfer  of  real  property  is  not  limited  to 
sites  at  which  the  State  vCould  be 
conducting  O&M;  the  definition  of  the 
O&M  initiation  point  in  NCP  section 
300.435(f)  is  used  to  identify  the  point 
at  which  transfer  would  occur 
regardless  of  whether  the  State  or  some 
other  entity  is  in  fact  responsible  for 
conducting  O&M  at  the  site.)  The  final 
rule,  like  the  present  riile,  allows  for 
earlier  transfers  if  agreed  to  in  writing 
by  EPA  and  the  State.  See  55  FR  8779 
(March  8. 1990).  ("Completion  of  the 
remedial  action,"  for  purposes  of  NCP 
section  300.510(f)  should  not  be 
confused  with  "construction 
completion,"  which  occurs  at  an  earlier 
point  in  the  process.  See  58  FR  12142. 
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overseeing  removal  actions;  however,  in 
appropriate  cases  (e.g.,  where  multiple 
actions  are  necessary),  the  OSC  may  be 
authorized  to  oversee  the  remedial 
action  activities.  Thus,  EPA  is  making 
no  change  to  the  rule  language 
proposed. 

EPA  proposed  to  revise  NCP  section 
300.510(0  to  provide  that,  in  the  case  of 
a  Fund-financed  remedial  action,  a  State 
would  be  required  to  accept  the  transfer 
of  an  interest  in  real  estate  acquired 
"upon  completion  of  the  remedial 
action."  One  commenter  asserted  that 
EPA's  preamble  discussion  of 
"completion  of  the  remedial  action"  as 
"the  point  at  which  O&M  measures 
would  be  initiated  if  started  in  a  timely 
fashion."  itself  creates  an  ambiguity. 
The  commenter  notes  that,  "aside  from 
the  obvious  subjectivity  of  the 
definition,  it  is  contrary  to  the  definition 
of  when  O&M  starts  under  40  CFR 
300.435(f)  "  The  commenter  argued  that 
to  "remedy  this  discrepancy.  EPA 
should  not  establish  a  separate 
definition  to  'completion  of  the 
remedial  action,' "  but  should  "simply 
specify  'the  remedial  action  is  complete 
when  O&M  starts  pursuant  to  40  CFR 
300.435(0.'" 

In  response.  EPA  agrees  with  the 
commenter  and  will  change  the  final 
rule  to  provide  that  "completion  of  the 
remedial  action"  means  the  point  at 
which  O&M  measures  would  be 
initiated  pursuant  to  section  300.435(0- 
For  sites  other  than  ground  or  surface- 
water  sites.  O&M  would  generally  begin 
when  the  remedy  has  been  constructed, 
is  operational  and  functional,  and  has 
attained  ROD  objectives  (e.g.,  the 
landfill  and  leachate  collection  system 
are  built  as  called  for  in  the  ROD,  are 
operational,  and  need  only  be 
maintained).  For  ground-  and  surface- 
water  restoration  remedies.  O&M  begins 
after  up  to  10  years  of  restoration 
measures.  See  NCP  section  300.435(0. 
(Note,  however,  that  the  requirement  of 
a  State  assurance  with  respect  to 
transfer  of  real  property  is  not  limited  to 
sites  at  which  the  State  >frould  be 
conducting  O&M;  the  definition  of  the 
O&M  initiation  point  in  NCP  section 
300.435(0  is  used  to  identify  the  point 
at  which  transfer  would  occur 
regardless  of  whether  the  State  or  some 
other  entity  is  in  fact  responsible  for 
conducting  O&M  at  the  site.)  The  final 
rule,  like  the  present  rule,  allows  for 
earlier  transfers  if  agreed  to  in  writing 
by  EPA  and  the  State.  See  55  FR  8779 
{March  8, 1990).  ("Completion  of  the 
remedial  action,"  for  purposes  of  NCP 
section  300.510(0  should  not  be 
confused  with  "construction 
completion,"  which  occurs  at  an  earlier 
point  in  the  process.  See  58  FR  12142, 


(March  2, 1993).  It  is  also  not  relevant 
to  determining  the  date  at  which  all 
response  action  has  been  completed  for 
purposes  of  the  statute  of  limitations  in 
40  U.S.C.  9613(g).) 

III.  Summary  of  Supporting  Analyses 

A.  Executive  Order  J 2866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
othenvise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  fonh  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  nile,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  EPA  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  entities. 

This  final  rule  will  not  have  a 
significant  economic  impact  on  small 
entities  since  its  effect  would  be  largely 
to  clarify  EPA's  original  intent  under'the 
1990  NCP.  There  is  no  additional 
impact  on  the  regulated  community  due 
to  today's  final  rule,  and  no  new 
obligations  would  be  imposed  on  any 
party.  Accordingly,  EPA  hereby  certifies 
that  this  regulation  will  not  have  a 


significant  economic  impact  «i  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  Regulatory  Flexibility 
Analysis. 

C.  Papen\'ork  Reduction  Act 

There  are  no  information  collection 
requirements  imposed  by  this  rule. 

List  of  Subjects 

40  CFR  Part  35 

Environmental  protection. 
Accounting,  Administrative  practice 
and  procedures.  Financial 
administration.  Grant  programs 
(Cooperative  Agreements  and 
Superfund  State  Contracts).  Government 
procurement  requirements.  Property 
requirements.  Reporting  and 
recordkeeping  requirements.  Superfund. 

40  CFR  Fart  300 

Environmental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
materials.  Hazardous  substances. 
Incorporation  by  reference. 
Intergovernmental  relations.  Natural 
resources.  Occupational  safety  and 
health.  Oil  pollution.  Reporting  and 
recordkeeping  requirements.  Superfund, 
Waste  treatment  and  disposal.  Water 
pollution  control.  Water  supply. 

Dated:  lune  30,  1994. 

Carol  M.  Browner, 

Administrator 

\ 

PART  35— STATE  AND  LOCAL 

ASSISTANCE 

1.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601  et  seq. 

2.  Section  35.6105  of  subpart  O  is 
amended  by  revising  paragraph  (b)(5)  lo 
read  as  follows: 

§  35.6105    State-lead  remedial  Cooperatve 
Agreements. 

(b)*   *   • 

(5)  Real  property  acquisition.  If  EPA 
determines  in  the  remedy  selection 
process  that  an  interest  in  real  property 
must  be  acquired  in  order  to  conduct  a 
response  action,  such  acquisition  may 
be  funded  under  a  Cooperative 
Agreement.  EPA  may  acquire  an  interest 
in  real  estate  for  the  purpose  of 
conducting  a  remedial  action  only  if  the 
State  provides  assurance  that  it  will 
accept  transfer  of  such  interest  in 
accordance  with  40  CFR  300.510(0-  The 
State  must  provide  this  assurance  even 
if  it  intends  to  transfer  this  interest  to  a 
third  party:  (See  §35.6400  of  this 
subpart  for  additional  information  on 
real  property  acquisition  requirements  ) 
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3.  Section^ 5. 6400  bf  subpart  0  is 
^mended  by  revising  iparagraphs  (a)(1) 
and  (2)  to  read  as  follows: 


§35.6400 
interest 


Acquisition  land  transfer  of 


(a)*  *  • 

(1)  If  tiie  recipient  acquires  real 
property  in  order  to  cbnduct  the 
response,  the  recipient  with  jurisdiction 
over  the  property  mu^t  agree  to  hold  the 
necessary  property  injterest. 

(2)  If  it  is  necessary  for  the  Federal 
Government  to  acquire  the  interest  in 
real  estate  to  permit  cbnduct  of  a 
remedial  action,  the  acquisition  may  be 
made  only  if  the  Stat^,  or  Indian  Tribe 
to  the  extent  of  its  l 
provides  assurance'! 
transfer  of  the  acqui 
accordance  with  40 
States  and  Indian  Tri 
requirements  in  §§  3516105(b)(5)  and 
35.6110(b)(2)  respectijvely,  of  this 
subpart. 


PART  300— NATIONAL  OIL  AND 
HAZARDOUS  SUBSTANCES 
POLLUTION  CONTINGENCY  PLAN 


authority, 
t  it  will  accept 
interest  in 

300.510(f). 

must  follow  the 


1.  The  authority  citit 
continues  to  read  as  fi  »11 


55 


Authority:  42  US  C. 
1321(c)(2);  E.0.12777, 
1991  Comp..  p.  351;  E.O 
3CFR.  1987Conip..p.  1 

2.  Section  300.5  o'f 
amended  by  revising 
On-scene  Coordinatoi 
follows: 


9  301- 


-9657.  33  U.S.C. 
FR  54757,  3  CFR. 
12580.  52  FR  2923. 
63. 


<  u 


bpart  B  is 
he  definition  for 
(OSC)  to  read  as 


§300.5    Definitions. 


On-scene  Coordinaior 
the  Federal  official  \ 
EPA  or  the  USCG  to  ct)ord 
direct  Federal 
D,  or  the  official  desi 
agency  to  coordinate 
or  other  response  acti 
EoftheNCP 


responies 


(OSC)  means 
esignated  by 
inate  and 
under  subpart 
grated  by  the  lead 
d  direct  removal 
>ns  under  subpart 


3.  Section  300.160  df 
amended  by  revising  ^a 
read  as  follows; 


§300.160 
recovery. 


OocumentatI  sn  and  cost 


(c)  Response  action 
the  participating  agenties 
carried  out  under  exis 
authorities  when  avai 
agencies  are  to  make 
available,  expend  fun( 
in  response  to  dischar  ; 
under  their  existing  a\  thority 
Interagency  agreemen  s  may  be  signed 


ion  for  part  300 
ows: 


subpart  B  is 
ragraph  (c)  to 


undertaken  by 

shall  be 
ing  programs  and 
able.  Federal 
resources 
s.  or  participate 
es  and  releases 


when  necessary  to  ensure  that  the 
Federal  resources  will  be  available  for  a 
timely  response  to  a  discharge  or 
release.  In  cases  where  a  Federal  agency 
is  asked  to  provide  expert  assistance  for 
a  response  action,  the  ultimate  decision 
as  to  the  appropriateness  of  expending 
funds  with  respect  to  such  assistance 
rests  with  the  agency  that  is  held 
accountable  for  such  expenditures. 
Further  funding  provisions  for 
discharges  of  oil  are  described  in 
§300.335. 


4.  Section  300.510  of  subpart  F  is 
amended  by  revising  paragraphs  {c)(2) 
and  (f)  to  read  as  follows: 

§  300.510    State  assurances. 


(c)(1)*   •   • 

(2)  After  a  joint  EPA/State  inspection 
of  the  implemented  Fund-financed 
remedial  action  under  §  300.515(g).  EPA 
may  share,  for  any  extension  period 
established  in  §  300.435(f)(2).  in  the  cost 
of  the  operation  of  the  remedy  to  ensure 
that  the  remedy  is  operational  and 
functional.  In  the  case  of  restoration  of 
ground  or  surface  water.  EPA  shall  share 
in  the  cost  of  the  State's  operation  of 
ground-  or  surface-water  restoration 
remedial  actions  as  specified  in 
§  300.435(f)(3). 
*         •         •         •         • 

(f)  EPA  may  determine  that  an  interest 
in  real  property  must  be  acquired  in 
order  to  conduct  a  response  action. 
However,  as  provided  in  CERCLA 
section  104(j)(2),  EPA  may  acquire  an 
interest  in  real  estate  in  order  to  conduct 
a  remedial  action  only  if  the  State  in 
v\hich  the  interest  to  be  acquired  is 
located  provides  assurances,  through  a 
contract,  cooperative  agreement  or 
otherwise,  that  the  State  will  accept 
transfer  of  the  interest  upon  completion 
of  the  remedial  action.  For  purposes  of 
this  paragraph,  '.'completion  of  the 
remedial  action"  is  the  point  at  which 
operation  and  maintenance  (O&M) 
measures  would  be  initiated  pursuant  to 
§  300.435(f).  The  State  may  accept  a 
transfer  of  interest  at  an  earlier  point  in 
time  if  agreed  upon  in  writing  by  the 
State  and  EPA.  Indian  tribe  assurances 
are  to  be  provided  as  set  out  at  40  CFR 
part  35.  subpart  O.  §  35.6110(b)(2). 

IFR  Df)C  94-17004  Filed  7-13-94;  8:45  am) 
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40  CFR  Part  80 

[AMS-FRL-S012-«] 

Regulation  of  Fuels  and  Fuel 
Additives;  Fuel  Quality  Regulations  for 
Highway  Diesel  Fuel  Sold  in  1993  and 
Later  Calendar  Years;  interim  Final 
Rule 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Interim  final  rule. 

SUMMARY:  EPA  regulations  currently 
require  that  diesel  fuel  for  use  in  motor 
vehicles  ("on-highway")  meet  a  sulfur 
content  standard,  as  well  as  standards 
for  cetane  index  or  in  the  alternative  for 
aromatic  content,  and  be  free  of  visible 
evidence  of  the  blue  dye.  1,4- 
dialkylamino-anthraquinone.  This  rule 
implements  provisions  to  change  the 
blue  dye  specified  in  EPA's  regulations 
to  the  red  dye  solvent  red  164.  The  use 
of  dye  solvent  red  164  for  high  sulfur 
diesel  would  mitigate  aviation  safety 
concerns  raised  because  of  the  use  of 
blue  dye  in  certain  aviation  gasoline. 
Based  on  the  time  needed  for  refiner? 
and  importers  to  obtain  adequate 
supplies  of  dye  solvent  red  164  for 
diesel  fuel  and  deplete  current 
inventories  of  blue  dye  held  by  the  oil 
industry,  this  rule  provides  that  after 
October  1. 1994  no  refiner  or  importer 
shall  add  blue  dye  to  off-highway  diesel 
fuel.  Until  that  date  either  blue  or  dye 
solvent  red  164  could  be  used  to  dye 
high  sulfur  off-highway  diesel  fuel. 
Under  this  rule,  downstream  parties  can 
continue  to  use  existing  supplies  of  blue 
dyed  diesel  fuel.  This  timing  represents 
a  balance  between  the  need  to  address 
the  safety  issue  as  quickly  as  possible 
and  provide  a  reasonable  lead  time  for 
the  affected  industries  to  implement  this 
change.  This  rule  also  provides 
requirements  and  defenses  related  to 
violations  based  on  the  presence  of  dve 
solvent  red  164  in  on-highway  diesel 
fuel,  including  an  exception  for  certain 
tax-e.xempt  on-highway  fuel  dyed  red 
pursuant  to  Internal  Revenue  Service 
(IRS)  regulations.  IRS  regulations 
generally  require  tax-exempt  high  sulfur 
diesel  fuel  to  be  dyed  blue.  In  a  related 
rulemaking,  and  for  similar  reasons,  the 
IRS  is  changing  its  regulations  to  call  for 
the  use  of  dye  solvent  red  164  instead 
of  blue  dye. 

DATES:  As  discussed  more  fully  herein. 
EPA  is  issuing  this  as  an  interim  final 
rule  effective  Julv  14, 1994  except  for 
§  80.29(c).  The  information 
requirements  in  40  CFR  80.29(c)  have, 
not  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and  are 
not  effective  until  OMB  has  approved 


them  and  an  announcement  of  effective 
date  is  published  in  the  Federal 
Register.  EPA  will  accept  written 
comments  on  any  appropriate  changes 
to  this  rule  up  to  30  days  fi-om  July  14 
1994.  ^      ' 

ADDRESSES:  Written  comments  on  this 
rule  should  be  submitted  to  Public 
Docket  A-94-36  at  the  following 
address.  Materials  relevant  to  this  rule 
change  are  also  contained  in  Pubhc 
Docket  A-94-36.  located  at  Room  M- 
1500,  Waterside  Mall  (ground  floor), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
20460.  The  docket  may  be  inspected 
between  8.00  a.m.  and  4;00  p.m.. 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  by  EPA  for  copying 
docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
N.  Argyropoulos,  Field  Operations  and 
Compliance  Policy  Branch,  Field 
Operations  and  Support  Division.  U.S. 
Environmental  Protection  Agency.  (202) 
233-9004. 

SUPPLEMBfTARY  INFORMATJON: 
I.  Introduction 

EPA  regulations  currently  require  that 
diesel  fuel  for  use  in  motor  vehicles 
("on-highway")  meet  a  sulfur  content 
standard,  as  well  as  standards  for  cetane 
mdex  or  in  the  alternative  for  aromatic 
content,  and  be  free  of  visible  evidence 
of  the  blue  dye,  1,4-dialkylamino- 
anthraquinone.  These  requirements     ' 
apply  at  all  points  in  the  distribution 
system.  The  regulations  also  provide 
that  diesel  fuel  which  is  hee  of  visible 
evidence  of  the  blue  dye  shall  be 
considered  available  for  use  in  motor 
vehicles  and  therefore  subject  to  the  low 
sulfur  and  other  standards.  Diesel  ftiel 
that  is  not  for  use  in  motor  vehicles 
("off-highway")  is  not  subject  to  these 
standards,  and  the  blue  dye  is  typically 
added  by  the  refiner  or  importer  to 
differentiate  it  fi^m  the  diesel  fuel 
subject  to  the  low-sulfur  standard. 

Aviation  gasofine  (avgas)  is  dyed  to 
ensure  that  pilots,  maintenance 
personnel,  vendors  and  fuel  handlers 
correctly  service  piston  powered 
aircraft.  Although  red  dye  is  also  used, 
more  than  90%  of  all  avgas  is  dyed  blue 
or  green.  Blue  dyes  now  being  injected 
into  off-highway  diesel  ftjels  create  fiiels 
which  may  be  similar  in  color  to  either  - 
blue  or  green  avgas.  The  aviation 
community,  through  the  Federal 
Aviation  Administration  (FAA),  has 
raised  concerns  that  the  blue  dyed 
diesel  fuel  might  be  confused  with  blue 
or  green  avgas,  leading  to  aircraft 
misfueling  and  result  in  a  serious 
aviation  accident. 
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them  and  an  announcement  of  effective 
date  is  published  in  the  Federal 
Register.  EPA  will  accept  written 
conunents  on  any  appropriate  changes 
to  this  rule  up  to  30  days  from  lulv  14 
1994.  ^ 

ADDRESSES:  Written  comments  on  this 
rule  should  be  submitted  to  Public 
Docket  A-94-36  at  the  following 
address.  Materials  relevant  to  this  rule 
change  are  also  contained  in  Pubhc 
Docket  A-94-36.  located  at  Room  M- 
1500.  Waterside  Mall  (ground  floor), 
U.S.  Environmental  Protection  Agency 
401  M  Street  SW. ,  Washington .  DC 
20460.  The  docket  may  be  inspected 
between  8.00  a.m.  and  4:00  p.m.. 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  by  EPA  for  copying 
docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
N.  Argyropoulos,  Field  Operations  and 
Compliance  Policy  Branch.  Field 
Operations  and  Support  Division.  U.S. 
Environmental  Protection  Agency.  (202) 
233-9004. 

SUPPLEMBITARY  INFORMATION: 
I.  Introduction 

EPA  regulations  currently  require  that 
diesel  fuel  for  use  in  motor  vehicles 
Con-highway")  meet  a  sulfur  content 
standard,  as  well  as  standards  for  cetane 
index  or  in  the  alternative  for  aromatic 
content,  and  be  free  of  visible  evidence 
of  the  blue  dye.  1.4-dialkylamino- 
anthraquinone.  These  requirements     ' 
apply  at  all  points  in  the  distribution 
system.  The  regulations  also  provide 
that  diesel  fuel  which  is  free  of  visible 
evidence  of  the  blue  dye  shall  be 
considered  available  for  use  in  motor 
vehicles  and  therefore  subject  to  the  low 
sulfur  and  other  standards.  Diesel  ftiel 
that  is  not  for  use  in  motor  vehicles 
("off-highway")  is  not  subject  to  these 
standards,  and  the  blue  dye  is  typically 
added  by  the  refiner  or  importer  to 
differentiate  it  from  the  diesel  fuel 
subject  to  the  low-sulfur  standard. 

Aviation  gasoUne  (avgas)  is  dyed  to 
ensure  that  pilots,  maintenance 
personnel,  vendors  and  fuel  handlers 
correctly  service  piston  powered 
aircraft.  Although  red  dye  is  also  used, 
more  than  90%  of  all  avgas  is  dyed  blue 
or  green.  Blue  dyes  now  being  injected 
into  off^highway  diesel  fuels  create  ftiels 
which  may  be  similar  in  color  to  either  - 
blue  or  green  avgas.  The  aviation 
community,  through  the  Federal 
Aviation  Administration  (FAA).  has 
raised  concerns  that  the  blue  dyed 
diesel  fuel  might  be  confused  with  blue 
or  green  avgas,  leading  to  aircraft 
misfuehng  and  result  in  a  serious 
aviation  accident. 


This  rule  is  designed  to  quickly 
resolve  the  safety  concerns  regarding  the 
potential  misidentification  of  diesel  fuel 
as  avgas,  based  on  the  similar  dye  color 
used  in  these  fuels.  EPA's  rule  changes 
the  dye  used  in  the  diesel  fuel  program 
from  a  blue  color  to  a  red  color,  and 
prohibits  refiners  and  importers  from 
producing  diesel  fuel  with  the  use  of  the 
blue  dye  after  October  1, 1994  in  on- 
high  way  diesel  fuel.  However,  under 
this  rule,  downstream  parties  can 
continue  to  use  existing  supplies  of  blue 
dyed  diesel  fuel.  EPA  beUeves  this 
provides  a  reasonable  time  period  to 
address  the  safety  concern  and  for 
industry  to  obtain  dye  solvent  red  164 
and  draw  down  supplies  of  blue  dye. 
The  IRS  is  undertaking  a  similar 
rulemaking  to  change  the  color  of  dye 
used  in  tax-exempt  high  sulfur  diesel 
fuel  from  blue  to  red.  Since,  under  IRS 
regulations  all  fuel  is  dyed,  some  of 
which  can  be  used  on-highway,  EPA's 
rule  also  contains  an  exception  allowing 
the  use  of  red  dye  in  this  small  category 
of  on-highway  diesel  fuel,  if  certain 
conditions  are  met. 

EPA  is  taking  this  action  after 
extensive  discussion  with  the  FAA.  IRS, 
and  the  affected  industries,  including 
dye  manufacturers.  This  rule  reflects  a 
reasonable  balancing  of  the  various 
interests  involved,  giving  primary 
importance  to  the  aviation  safety  issue. 
EPA  invites  comment  on  all  issues 
raised  by  this  rule,  however,  because  of 
the  critical  safety  issue  involved,  it  is 
necessary  to  promulgate  a  final  rule 
requiring  the  color  change  as  quickly  as 
possible  and  therefore  without  prior 
formal  notice  and  comment.  It  is  EPA's 
intention  to  expeditiously  review  all 
comments  and  determine  whether  it 
would  be  appropriate  to  make  any 
change  to  this  final  rule. 


II.  Background 

EPA  published  regulations  concerning 
diesel  fuel  on  August  21.  1990.  54  FR 
35276.  Under  these  regulations, 
beginning  October  1.  1993.  the  sulfur 
content  of  on-highway  diesel  ftiel  could 
not  exceed  0.05  wt.  percent.  EPA  also 
specified  standards  for  cetane  index  or 
aromatic  content  and  required  that  on- 
highway  diesel  fuel  be  free  of  visible 
evidence  of  the  blue  dye  1.4- 
dialkylamino-anthraquinone.  The 
standards  established  by  EPA  are 
designed  to  help  control  air  pollution, 
especially  particulate  emissions  ft^m 
diesel  motor  vehicles  and  engines,  and 
to  coincide  with  EPA's  heavy  duty 
engine  particulate  standards  which 
begin  with  the  1994  model  year  engines. 

EPA's  regulations  do  not  require  the 
dyeing  of  off-highway  diesel  hiel. 
Instead,  all  diesel  fuel  that  is  free  of 


visible  evidence  of  the  blue  dye  is 
presumed  to  be  available  for  use  in 
motor  vehicles  and,  therefore,  subject  to 
the  sulfiir  content  and  other  standards. 
Refiners  and  others  routinely  dye  off- 
highway  diesel  fuel  to  identify  it  as 
such,  and  avoid  being  subject  to  the 
standards  applicable  to  on-highway 
diesel  fuel. 

This  program  began  in  the  fall  of 
1993,  with  the  industry  quickly 
achieving  a  high  rate  of  compliance 
with  all  of  the  requirements.  In  early 
January  1994.  EPA  staff  was  contacted 
by  individuals  in  the  aviation 
community  raising  concerns  that  blue 
dyed  diesel  fuel  might  be  mistaken  for 
blue  avgas.  resulting  in  aircraft 
misfiieling  and  a  potentially  serious 
aviation  accident.  This  was  identified  as 
a  particular  concern  in  small  and/ or 
remote  airfields  where  small  aircraft 
operate  and  the  handling  procedures  for 
hiel  are  less  sophisticated  or  controlled. 
EPA  was  informed  that  the  incident 
which  triggered  this  concern  occurred 
when  a  fuel  handler  on  an  airfield  in 
Alaska  encountered  a  deUvery  of  blue 
fuels  and  claimed  that  he  could  not 
determine  with  any  certainty  which  was 
diesel  or  avgas. 

Concern  over  this  issue  escalated 
quickly  and  EPA  and  various  segments 
of  the  aviation  community,  including 
the  FAA.  various  aviation  associations, 
several  airlines,  the  Coordinating 
Research  Council  (CRC)  of  the  American 
Society  of  Testing  and  Materials 
(ASTM)  and  others  quickly  began  to 
investigate  this  matter.  FAA  issued  a 
"Notice  to  Airmen"  on  January  7,  1994 
and  subsequent  safety  notice  on  January 
11,  1994  to  alert  the  aviation  community 
to  this  concern.  However,  EPA,  tlie  FAA 
and  others  believed  a  more  permanent 
solution  was  necessary. 

The  aviation  industry  has  used  dyes 
in  aviation  fuels  since  the  early  1940s 
to  ensure  the  proper  fueling  of  aircraft. 
Aircraft  engines  are  particularly 
sensitive  to  engine  wear  problems  and 
performance  requirements  specified  by 
the  manufacturers  and  thus  it  is  critical 
that  the  proper  fuel  be  used  at  all  times. 
Aviation  gasolines  are  currently  dyed 
red.  green  or  blue,  at  relatively  low 
concentrations,  to  distinguish  grades  by 
octane  and  other  specifications.  Blue 
avgas  is  the  most  predominant  and 
widely  used  in  the  United  States.  In 
addition,  the  dyeing  of  avgas  provides 
an  obvious  distinction  from  jet  fuel 
which  is  clear  kerosene  type  fuel  and  is 
often  located  in  the  proximity  of  avgas. 
Standard  aircraft  pre-flight  procedures 
require  a  fuel  color  check  to  ensure 
proper  fueling  because  of  this  particular 
sensitivity. 
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While  there  is  no  specific  federal 
requirement  for  the  dyeing  of  aviation 
fuel,  industry  practice  is  to  follow  the 
aviation  fuel  dye  specifications  in  the 
ASTM  Standard  D  910.  The  ASTM 
standard  specifies  dye  color  and 
concentration  and  other  critical  aviation 
gasoline  properties,  including  octane. 
Fiuther  requirements  regarding  fuels, 
transportation  and  stprage  apply  under 
tion  Association 


lotor  vehicle  fuels 
practice,  hi  the 
Br,  on-highway  and 


the  National  Fire  Pto{ 
Standard  207. 

Dyeing  of  certain 
is  a  relatively  commc 
United  States,  howei 
ofT-highway  diesel  fu0l  have  generally 
not  been  dyed,  except  for  the  limited 
use  of  specific  dyes  ii  i  certain  premium 
diesel  fuels  by  variou  s  segments  of  the 
industry.  Diesel  fuels  are  commonly 
dyed  in  other  countri  ss,  including 
Canada.  The  term  diesel  fuel  covers  a 
relatively  broad  spedrura  of  fuels,  with 
a  wide  range  jf  base  colors.  For 
example,  undyed  dieiel  fuel  may  vary 
from  clear  to  a  brownish  color  with 
nearly  every  shade  inj  between.  EPA's 
regulations  have  led  to  widespread  use 
of  the  blue  dye  in  oH-^ighway  diesel 
fuel,  comprising  appiloximately  one  half 
of  all  diesel  fuel.  In  addition,  IRS 
regulations  issued  on  November  30, 
1993  (58  FR  63069)  a  jd  subsequently 
amended  December  2  7, 1993  (58  FR 
68304)  adopt  EPA's  b  ue  dye 
requirement  to  identi  y  tax-exempt  high 
sulfur  diesel.  The  IRS  regulations 
specify  minimum  dy<  concentration 
levels  in  order  to  mec  t  the  additional 
purposes  of  the  IRS  U  x  program. 

Tne  tax  exemption  For  diesel  fuel 
applies  primarily  to  o  ff-highway  fuel, 
but  also  includes  a  sr  lall  segment  of  on- 
highway  diesel  fuel  u  se  such  as  for 
certain  buses,  vehicle  s  operated  by  state 
and  local  govemmeni  s  and  non-profit 
educational  organizal  ions.  Tax  exempt 
uses  comprise  appro?  imately  5%  of  the 
total  diesel  fuel  mark^  t\.  Only  a  portion 
of  this  fuel  will  be  dy  jd  where 
downstream  facilities  have  installed  and 
utilize  dye  injection  c  quipment.  Motor 
fuel  highway  tax  mus  t  be  paid  on  this 
on-highway  diesel  fu  >]  unless  it  is  dyed. 
Under  the  IRS  regulal  ions,  this  on- 
highway  fuel  may  be  jyed  with  the  dye 
solvent  red  164  at  mil  limum  specified 
concentrations.  If  sol  J  undyed,  taxes 
must  be  paid  and  the  appropriate  parties 
can  apply  for  tax  refu  ids. 

The  safety  issue  de  «:ribed  earlier 
arises  even  though  bl  le  or  green  avgas 
may  not  look  very  sin  lilar  to  the 
majority  of  blue  dyed  diesel  fuel.  Some 
off-highway  diesel  fui^ls,  including 
home  heating  oils,  wl  en  dyed  blue  may 
look  very  similar  to  b  ue  or  green  avgas. 
This  diesel  fuel  may  t  Iso  be  used  in  and 
around  small  airfield:  i.  The  inadvertent 


IMI 


mixing  of  diesel  fuels  with  avgas  is  of 

[)articular  concern  since  even  small 
evels  of  contamination  can  cause 
aviation  engine  failures. 

in.  Discussion  of  EPA's  Rule 

EPA  and  other  federal  agencies  have 
been  examining  various  possible 
options  to  resolve  the  safety  issue  raised 
by  the  use  of  blue  dye  in  diesel  fuel. 
EPA  and  the  other  federal  agencies 
considered  whether  the  dye  used  in 
avgas  should  be  changed  given  the 
much  greater  quantity  of  diesel  fuel 
used  annually  than  avgas.  However,  any 
change  to  the  avgas  colors  was  rejected 
since  it  is  unUkely  that  the  substantial 
understanding  of  fuel  colors  developed 
by  pilots,  fuel  handlers,  vendors  and 
maintenance  crews  over  nearly  50  years 
could  be  quickly  undone  without 
creating  additional  and  possibly  even 
greater  safety  risks.  EPA  and  the  other 
agencies,  therefore,  focused  on  the  range 
of  possible  diesel  fuel  dye  color 
changes. 

EPA  believes  a  dye  should  meet  two 
significant  criteria  for  use  in  its  diesel 
fuel  program.  These  are  (1)  Dyed  diesel 
fuel  should  be  clearly  distinguishable 
firom  undyed  fuel  throughout  the  range 
of  base  colors  found  in  diesel  fuel,  and 
(2)  dyed  diesel  fuel  must  be  clearly 
distinguishable  from  any  of  the  avgas 
colors.  IRS  has  an  additional 
requirement  that  the  dye  must  be 
discernible  in  diesel  fuel  when  diluted 
by  a  factor  of  five  with  undyed  diesel 
throughout  the  range  of  base  diesel 
colors.  This  additional  criteria  is 
important  to  the  purpose  of  the  IRS 
program  since  potential  tax  evaders  can 
realize  significant  illegal  profits  by 
mixing  taxed  and  untaxed  fuels  in  those 
proportions.  EPA's  regulatory  program 
is  structured  differently.  The 
requirement  that  on-highway  diesel  fuel 
be  free  of  visible  evidence  of  the  dye 
applies  not  just  to  a  single  taxpayer,  but 
to  all  persons  in  the  distribution  chain. 
This  builds  a  strong  incentive  into  the 
program  to  not  mix  dyed  and  un-dyed 
diesel  fuel.  Other  issues  of  concern  in 
choosing  an  appropriate  dye  include 
cost,  health  effects,  equipment 
compatibility,  pipeline  concerns  and 
availability  to  the  public  of  the  dye(s)  to 
be  selected.  At  the  concentrations 
required  to  meet  EPA's  standard  of 
"visible  evidence"  which  is 
approximately  one  pound  per  thousand 
barrels,  these  concerns  are  not 
significant  since  industry  has  been 
using  dyes  in  diesel  fuels  for  some  time 
at  concentrations  of  approximately  three 
pounds  per  thousand  barrels  without 
significant  adverse  effects  in  these  areas. 

EPA  staff,  other  government  officials, 
and  industry  experts  have  examined 


hundreds  of  dyed  and  undyed  fuel 
samples.  At  several  large  meetings  of 
industry  and  government  personnel, 
diesel  hiels  dyed  red.  green  and  purple 
were  studied  in  various  concentration 
levels  throughout  the  range  of  possible 
base  colors.  In  addition,  EPA  and  IRS 
field  compliance  personnel  as  well  as 
aviation  Kiel  users  examined  fuel 
samples  from  the  perspective  of  each 
agency's  program  piuposes.  Industry 
experts  provided  further  analyses  of  the 
colors  and  concentration  options 
considered  from  the  perspective  of 
various  industry  concerns. 

After  considering  all  the  evidence, 
EPA  believes  that  red  dye  for  high  sulfur 
diesel  fuel  is  the  most  appropriate  for 
meeting  the  different  agency  concerns.  It 
is  easily  distinguishable  iiom  undyed 
fuel,  and  from  avgas  at  the 
concentrations  that  IRS  requires.  Purple 
was  considered  but  rejected,  because  it 
was  only  distinguishable  in  very  light 
base  diesel  fuel  colors.  At  sufficient 
concentrations  in  darker  base  colors, 
purple  creates  significant  routine 
product  quality  test  problems  for 
pipeline  carriers.  Green  was  also 
seriously  considered,  but  was  also 
rejected  because  it  very  closely 
resembled  many  of  the  undyed  diesel 
fuels  when  diluted  five  times  and  is 
often  too  close  in  color  to  green  avgas. 
The  aviation  community  did  not 
consider  red  to  have  the  same  problem 
at  the  concentrations  considered  since 
"red"  avgas  is  actually  pink  and  readily 
distinguishable  from  red  dyed  diesel 
fuel.  The  ASTM  is  currently  preparing 
to  rename  red  avgas  pink.  Since  EPA's 
dye  standard  is  based  on  the  lack  of 
"visible  evidence",  the  dye  requirement 
is  easily  met  at  relatively  low 
concentrations.' 

With  respect  to  cost,  EPA  does  not 
believe  the  change  from  blue  to  red  dye 
would  cause  any  significant  increase  in 
cost,  given  the  amount  that  would  be 
used  and  the  comparative  cost  of  the 
dyes.  Based  on  industry  information, 
the  cost  of  the  red  dye  as  specified,  dye 
solvent  red  164,  is  slightly  less  than  the 
blue  at  similar  concentrations,  it  is  non- 
proprietary and  is  currently  available 
from  both  Morton  International  and 
United  Color  Manufacturing.  Based  on 
discussions  with  these  manufacturers, 
EPA  believes  that  October  1, 1994  is  a 
feasible  date  by  which  adequate 
supplies  of  tlie  red  dye  can  be 
manufactured  and  distributed,  and 


■  Under  the  current  regulations  for  diesel  fuel,    ' 
refiners  use  approximately  1  lb  of  blue  dye  per  1000 
barrels  of  diesel  fuel.  EPA  expects  that 
approximately  the  same  amount  of  red  dye  would 
be  used  under  this  Hnal  regulation  to  show  visiblp 
evidence  of  the  red  dye. 


msde  ready  for  use  in  dyeing  off- 
highway  diesel  fuel. 

Similarly,  EPA  believes  that  an 
October  1, 1994  date  for  a  changeover 
from  blue  to  red  dye  will  allow  a 
reasonable  period  of  time  for  refiners 
^  and  others  that  use  the  blue  dye  to  use 
"  upmost,  if  not  all.  of  their  current 
inventory  of  blue  dye.  This  is  based  on 
discussions  with  representatives  of  the 
oil  industry.  EPA  does  not  expect  that 
equipment  compatibility  will  be  a 
problem  for  the  pipelines  and  others 
that  transport  and  store  diesel  fuel  based 
on  the  relatively  low  concentration 
needed  to  show  visible  evidence  of  the 
dye.  Pipeline  representatives  have 
indicated  their  support  for  this  belief  at 
meetings  on  these  issues.  While  EPA 
has  not  conducted  testing  of  the  effects 
of  the  dye  solvent  red  164  on  boilers, 
furnaces,  and  other  equipment  that  use 
off-highway  diesel  hiel,  EPA  is  not 
aware  of  any  indications  that  the  red 
dye  would  cause  problems,  or  would  be 
any  different  in  that  regard  than  blue 
dye.  Finally,  with  respect  to  health 
effects.  EPA  has  preliminarily  looked  at 
this  issue  but  has  not  reached  any 
conclusion  that  dye  solvent  red  164  is 
either  better  or  worse  compared  to  the 
blue  dye  currently  specified  in  EPA's 
regulations,  or  compared  to  other 
possible  substitutes  for  blue  dye. 

It  is  worth  noting  that  blue  dyed 
diesel  fuel  will  continue  to  be  in 
existence  in  storage  facilities  at  all 
levels  significantly  past  the  October  1, 
1994  date  even  though  refiners  and 
importers  are  prohibited  from  adding 
blue  dye  to  off-highway  diesel  fuel. 
Therefore,  these  regulations  do  not 
make  downstream  parties  liable  for  the 
continued  use  of  existing  supplies  of 
blue  dyed  diesel  hiel  nor  the  mixtures 
of  blue  and  red  that  will  result.  This 
diesel  ftiel  could  remain  available  for 
off-highway  use  for  a  period  of  time 
and,  therefore,  presents  some  risk  to 
aviation  safety.  However.  EPA  is  not 
aware  of  any  feasible  way  to  remove  the 
blue  dyed  diesel  fuel  from  the 
distribution  and  storage  system.  This 
rule  is  therefore  aimed  not  at  removing 
already  dyed  diesel  ftiel  from  the 
system,  but  at  changing  the  practice  of 
dyeing  diesel  fuel  blue  and  thereby 
preventing  the  creation  of  additional 
supplies  of  this  fuel.  The  EPA  and  other 
federal  agencies  encourage  the  rapid 
depletion  of  existing  supplies  of  blue 
dyed  diesel  and  the  use  of  dye  solvent 
red  164  as  soon  as  possible. 

EPA  beUeves  this  change  over  from 
blue  to  red  dye  as  of  October  1,  1994  is 
reasonable  in  light  of  all  of  the  above 
factors.  It  quickly  moves  to  address  the 
safety  issue,  while  recognizing  the  need 
for  a  reasonable  period  of  time  for 
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made  ready  for  use  in  dyeing  off- 
highway  diesel  fuel. 

Similarly,  EPA  believes  that  an 
October  1. 1994  date  for  a  changeover 
from  blue  to  red  dye  will  allow  a 
reasonable  period  of  time  for  refiners 
^  and  others  that  use  the  blue  dye  to  use 
"  upmost,  if  not  all.  of  their  current 
inventory  of  blue  dye.  This  is  based  on 
discussions  with  representatives  of  the 
oil  industry.  EPA  does  not  expect  that 
equipment  compatibility  will  be  a 
problem  for  the  pipelines  and  others 
that  transport  and  store  diesel  fuel  based 
on  the  relatively  low  concentration 
needed  to  show  visible  evidence  of  the 
dye.  Pipeline  representatives  have 
indicated  their  support  for  this  belief  at 
meetings  on  these  issues.  While  EPA 
has  not  conducted  testing  of  the  effects 
of  the  dye  solvent  red  164  on  boilers, 
furnaces,  and  other  equipment  that  use 
off-highway  diesel  fuel,  EPA  is  not 
aware  of  any  indications  that  the  red 
dye  would  cause  problems,  or  would  be 
any  different  in  that  regard  than  blue 
dye.  Finally,  with  respect  to  health 
effects.  EPA  has  preliminarily  looked  at 
this  issue  but  has  not  reached  any 
conclusion  that  dye  solvent  red  164  is 
either  better  or  worse  compared  to  the 
blue  dye  currently  specified  in  EPA's 
regulations,  or  compared  to  other 
possible  substitutes  for  blue  dye. 

It  is  worth  noting  that  blue  dyed 
diesel  fuel  will  continue  to  be  in 
existence  in  storage  facilities  at  all 
levels  significantly  past  the  October  1, 
1994  date  even  though  refiners  and 
importers  are  prohibited  from  adding 
blue  dye  to  off-highway  diesel  fuel. 
Therefore,  these  regulations  do  not 
make  downstream  parties  liable  for  the 
contmued  use  of  existing  supplies  of 
blue  dyed  diesel  fuel  nor  the  mixtures 
of  blue  and  red  that  will  resuU.  This 
diesel  fuel  could  remain  available  for 
off-highway  use  for  a  period  of  time 
and.  therefore,  presents  some  risk  to 
aviation  safety.  However.  EPA  is  not 
aware  of  any  feasible  way  to  remove  the 
blue  dyed  diesel  fuel  from  the 
distribution  and  storage  system.  This 
rule  is  therefore  aimed  not  at  removing 
already  dyed  diesel  fuel  from  the 
system,  but  at  changing  the  practice  of 
dyeing  diesel  fuel  blue  and  thereby 
preventing  the  creation  of  additional 
supplies  of  this  fuel.  The  EPA  and  other 
federal  agencies  encourage  the  rapid 
depletion  of  existing  supplies  of  blue 
dyed  diesel  and  the  use  of  dye  solvent 
red  164  as  soon  as  possible. 

EPA  believes  this  change  over  from 
blue  to  red  dye  as  of  October  1, 1994  is 
reasonable  in  light  of  all  of  the  above 
factors.  It  quickly  moves  to  address  the 
safety  issue,  while  recognizing  the  need 
for  a  reasonable  period  of  time  for 


refiners  and  importers  to  obtain 
supplies  of  dye  solvent  red  164  and 
draw  down  the  inventory  of  blue  dye. 
The  red  dye  is  considered  the  best 
choice  as  a  substitute  for  blue  dye.  given 
the  information  EPA  has  available  at 
this  time  regarding  coloring 
characteristics,  cost,  equipment 
compatibility,  non-proprietary  nature  oi 
the  dye  and  health  effects. 

The  use  of  red  dye  for  off-highway 
diesel  fuel  involves  an  additional 
concern  for  EPA  with  respect  to  that 
segment  of  on-high  way  diesel  fuel  that 
is  tax-exempt  and  also  dyed  red  under 
IRS  regulations.  EPA  would  prefer  a 
unique  color  for  the  tax-exempt  low 
sulhjr  fuel  so  as  to  retain  a  clear 
distinction  from  the  dyed  high  sulhir  as 
does  various  segments  of  the  industry 
which  supply  and/or  use  this  product 
under  the  IRS  regulations.  However,  this 
IS  not  feasible  because,  as  discussed 
earlier,  there  was  no  other  color  that  met 
all  of  the  criteria  adequately  so  as  to 
meet  the  different  agency  requirements. 
Under  EPA's  current  regulatimis.  on- 
highway  diesel  fuel  for  certain  tax- 
exempt  users  must  be  free  of  visible 
evidence  of  blue  dye.  however,  the  IRS 
regulations  allow  for  this  fuel  to  be  dyed 
red.  As  a  result.  EPA  is  providing  a 
limited  exemption  that  would  allow  this 
tax-exempt  on-highway  diesel  fuel  to  be 
dyed  red  under  certain  conditions. 
Specifically.  EPA  will  allow  distributors 
to  supply  low  sulfur  on-highway  diesel 
fuel  that  is  dyed  red  if  it  meets  the 
following  conditions:  (1)  It  must  be 
provided  for  tax  exempt  use  under  IRS 
rules.  (2)  the  diesel  fuel  must  meet  the 
standards  for  sulfur  content  and  cetane 
index  or  aromatic  content.  In  addition, 
supplier  must  provide  transfer 
documents  which  certify  that  the  fuel 
meets  the  applicable  standards  and  the 
party  receiving  such  ftiel  must  retain 
these  documents.  Suppliers  of  red  dyed 
diesel  fuel  for  use  in  motor  vehicles 
would  have  to  provide  and  retain  such 
transfer  documents  and  suppliers  and 
users  of  this  ftiel  would  also  have  to 
present  such  documents  to  establish  a 
defense  under  the  regulations  if  EPA 
discovers  a  violation.  EPA  does  not 
believe  that  this  creates  a  significant 
additional  burden  since  bills  of  lading, 
invoices  or  some  form  of  transfer 
document  is  already  standard  industry 
practice  and  this  would  merely  require 
the  additional  designation  on  this 
documentation  indicating  the  fuel  meets 
EPA  standards,  In  any  case,  a  terminal 
has  the  option  to  either  dye  the  on- 
highway  diesel  fuel  red  or  in  the 
alternative  pay  the  required  taxes  and 
seek  a  reftind.  If  regulated  parties 
instead  choose  to  dye  the  diesel  fuel,  or 
accept  dyed  diesel  fuel  for  use  in  motor 


vehicles,  and  not  pay  the  tax,  the  above 
requirements  establish  a  reasonable 
structure  that  places  the  burden  on  the 
user  or  supplier  to  show  the  exception 
applies  in  their  case. 

IV.  Environmental  and  Economic 
Impact 

The  environmental  impact  of  this  rule 
would  not  differ  in  any  significant  wav 
from  the  current  regulations.  EPA 
"expects  that  this  rule  change  will 
provide  a  reasonable  resolution  to  the 
aviation  safety  concerns  caused  by  the 
use  of  blue  dye  in  diesel  fuel.  Given  the 
comparable  cost  of  the  two  dyes,  and 
the  leadtime  allowed  to  obtain  supplies 
of  dye  solvent  red  164  and  draw  down 
supplies  of  blue.  EPA  believes  there  is 
no  significant  economic  impact 
associated  with  the  use  of  red  rather 
than  blue  dye.  Since  fuel  suppliers 
already  provide  transfer  documents  to 
customers,  it  will  require  only  a 
minimal  additional  effort  to  indicate  on 
such  invoices  that  the  fuel  meets  EPA 
requirements.  Therefore.  EPA  beUeves 
that  there  will  also  be  no  significant 
economic  impact  associated  with  that 
requirement. 

V.  Public  Participation 

EPA  is  issuing  this  final  rule  without 
prior  notice  and  comment.  This 
expedited  rulemaking  procedure  is 
based  on  the  need  to  act  expeditiously 
to  resolve  the  aviation  safety  risk  caused 
by  the  presence  of  blue  dyed  diesel  fuel 
and  avgas.  In  support  of  this  action.  EPA 
has  contacted  and  received  detailed 
input  from  a  significant  number  of 
interested  parties,  including  other 
federal  agencies.  EPA  believes  these 
circumstances  provide  good  cause 
under  5  U.S.C.  553(b)  and  CAA 
§  307(d)(1)  to  expedite  this  rulemaking. 
EPA  finds  that  notice  and  comment 
procedures  under  §  307(d)  are 
impracticable  and  contrary  to  the  public 
interest  based  on  these  circumstances. 

At  the  same  time  EPA  is  providing  30 
days  for  submission  of  public 
comments.  EPA  will  consider  all  written 
comments  submitted  in  the  allotted  time 
period  to  determine  if  any  change  to  this 
rule  is  necessary. 

Any  proprietary  information  being 
submitted  for  the  Agency's 
consideration  should  be  clearly 
distinguished  from  other  submittals  and 
clearly  labeled  "Confidential  Business 
Information."  Proprietary  information 
should  be  sent  directly  to  the  contact 
person  listed  above,  and  not  to  the 
public  docket,  to  ensure  that  it  is  not 
inadvertently  placed  in  the  docket. 
Information  thus  labeled  and  directed 
shall  be  covered  by  a  claim  of 
confidentiality  and  will  be  disclosed  by 
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EPA  only  to  the  exte  at  allowed  and  by 
the  procedures  set  f(  rth  in  40  CFR  part 
2.  If  no  claim  of  con  identiality 
accompanies  a  subn  ission  when  it  is 
received  by  EPA,  it  i  aay  be  made 
available  to  the  pubic  without  further 
notice  to  the  submit'  er. 

For  the  aviation  «  fety  reasons  noted 
above,  this  rule  is  ef  ective  upon 
pubUcation.  EPA  fin  is  these 
circumstances  provi  le  good  cause 
under  5  U.S.C.  553(( )  for  this  expedited 
effective  date. 

VI.  Statutory  Aotho  ity 

The  authority  for  1  his  action  is 
sections  114. 211,  ai  d  301  of  the  Clean 
Air  Act,  as  amendec  ,  42  U.S.C.  7414, 
7545, and  7601. 

Vn.  Administrative  Designation  and 
Regulatory  Analysis 

A.  Executive  Order  i2866 

Pursuant  to  Execu  tive  Order  12866, 
(58  FR  51735  (Octol  er  4, 1993))  the 
Agency  must  detem  ine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  i  )MB  review  and  the 
requirements  of  the  Executiji/e  Order. 
The  Order  defines  'Significant 
regulatory  action"  a: ;  one  that  is  likely 
to  result  in  a  rule  thi  it  may: 

(1)  have  an  aimua  effect  on  the 
economy  of  $100  mi  liion  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  o  the  economy, 
productivity,  comp«  tition,  jobs,  the 
envirorunent,  public  health  or  safety,  or 
State,  local,  or  triba  governments  or 
communities; 

(2)  create  a  seriou  ►  inconsistency  or 
otherwise  interfere '  vith  an  action  taken 
or  planned  by  anotli  er  agency; 

(3)  materially  alte  r  the  budgetary 
impact  of  entitlemei  »t,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obhgations  of  recipi  ants  thereof;  or   . 

(4)  raise  novel  leg  d  or  pohcy  issues 
arising  out  of  legal  i:iandates,  the 
President's  prioritie  5,  or  the  principles 
set  forth  in  the  Exec  utive  Order. 

Pursuant  to  the  te  rms  of  Executive 
Order  12866,  it  has  >een  determined 
that  this  rule  is  a  "s  gnificant  action" 
because  this  rule  m  ght  interfere  with  an 
action  taken  or  plar  ned  by  another 
agAicy.  As  such,  th  s  action  was 
submitted  to  OMB  I  ot  review.  Changes 
made  in  response  t(  OMB  suggestions  or 
recommendations  v  'ill  be  documented 
in  the  pubUc  recorc  . 

B.  Reguhtory  Flexi  'ility  Act 

The  Regulatory  F  exibility  Act  (RFA), 
5  U.S.C.  601,  et  seq  ,  requires  that 
federal  agencies  ex«  mine  the  effects  of 
this  proposal  and  i(  entify  significant 
adverse  impacts  of  ederal  regulations 


on  a  substantial  niunber  of  small 
entities.  However,  Section  605(b)  of  the 
RFA  provides  that  an  analysis  is  not 
required  when  the  head  of  an  agency 
certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Because  the  RFA  does  not  provide 
concrete  definitions  of  "small  entity," 
"significant  impact,"  or  "substantial 
number,"  EPA  has  established 
guidelines  setting  the  standards  to  be 
used  in  evaluating  impacts  on  small 
businesses.^  For  purposes  of  this  rule,  a 
small  entity  is  any  business  which  is 
independently  owned  and  operated  and 
not  dominant  in  its  field  as  defined  by 
SBA  regulations  under  section  3  of  the 
Small  Business  Act. 

Piu^uant  to  section  605(b)  of  the 
Regultory  Flexibility  Act.  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
^ects  primarily  petroleum  refiners  and 
suppliers  of  the  required  dye.  While 
some  of  these  parties  may  have  existing 
inventories  of  blue  dye  after  October  1 , 
1994,  this  rule  wnll  not  adversely  affect 
a  significant  number  of  small  entities. 
However,  EPA  invites  comment  on  the 
question  of  significant  impacts  on  small 
entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  information 
requirements  are  not  effective  until 
OMB  approves  them  and  a  technical 
amendment  is  published  in  the  Federal 
Register.  A  separate  Federal  Register 
notice  will  be  published  requesting 
comments  on  the  information 
collection. 

List  of  Subjects  in  40  CFR  Pari  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives,  Diesel 
fuel.  Motor  vehicle  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements. 


'  U.S.  Environroenta)  Prolection  Agency, 
Memorandum  to  Assistant  Administrators. 
"Compliance  with  the  Regulatory  Flexibtlity  Act," 
EPA  Office  of  Policy.  Planning,  and  Evaluation, 
1984.  In  addition,  U.S.  Environmental  Protection 
Agency.  Memorandum  to  Assistant  Administrators, 
■'Agency  s  Revised  Guidelines  for  implementing  the 
Regulatory  Flexibility  Act,"  Office  of  Policy ,- 
Planning,  and  Evaluation,  1992. 


Dated:  July  7, 1994. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  EPA  is  amending  part  80  of    • 
title  40  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  80— REGULATIONS  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  114.  211  and  30l|a)  ol 
the  Clean  Air  Act  as  amended  (42  U.S.C    . 
7414,  7545  and  7601(a)). 

2.  Section  80.29  is  revised  to  read  as 
follows: 

%  80.29    Controls  and  prohibitions  on 
diesel  fuel  quality. 

(a)  Prohibited  activities. 

(1)  Beginning  October  1, 1993,  no 
person,  including  but  not  limited  to, 
refiners,  importers,  distributors, 
resellers,  carriers,  retailers  or  wholesale 
purchaser-consumers,  shall 
manufacture,  introduce  into  commerce, 
selli  offer  for  sale,  supply,  dispense, 

.offer  for  supply  or  transport  any  diesel 
fuel  for  use  in  motor  vehicles  unless  the 
diesel  fuel: 

{'{)  Has  a  sulfur  percentage,  by  weight, 
no  greater  than  0.05  percent; 

(ii)(A)  Has  a  cetane  index  of  at  least 
40;  or 

(B)  Has  a  maximum  aromatic  content 
of  35  volume  percent;  and 

(iii)  Is  free  of  visible  evidence  of:- 

(A)  The  dye  1 ,4-dialkylamino- 
anthraquinone;  and 

(B)  Beginning  October  1, 1994; 

U)  The  dye  solvent  red  164;  unless 

(2)  It  is  used  in  a  manner  that  is  tax- 
exempt  as  defined  under  §  4082  of-the 
Internal  Revenue  Code. 

(2)  In  the  case  of  any  diesel  fuel  not 
intended  for  use  in  motor  vehicles,  no 
refiner  or  importer  shall  add  or 
introduce  any  amount  of  the  dye  1,4- 
dialkylamino-anthraquinone  into  such  , 
fuel  beginning  October  1, 1994. 

(b)  I^terwination  of  compliance.  Any 
diesel  fuel  vvhich  does  not  show  visible 
evidence  of  being  dyed  with  either  1,4- 
dialkylamino-anthraquinone  (which  has 
a  characteristic  blue-green  color  in 
diesel  fuel)  or  dye  solvent  red  164 
(which  has  a  characteristic  red  color  in 
diesel  fuel)  shall  be  considered  to  be 
available  for  use  in  diesel  motor 
vehicles  and  motor  vehicle  engines,  and 
shall  be  subject  to  the  prohibitions  of 
paragraph  (a)  of  this  section. 
Compliance  with  the  standards  listed  in 
paragraph  (a)  of  this  section  shall  be 
determined  by  use  of  one  of  the 
sampling  methodologies  specified  in 
appendix  G  to  this  part. 


(c)  Transfer  docurnents. 
.    (1)  Any  person  that  transfers  custody 
or  title  of  diesel  fuel  for  use  in  motor 
vehicles  which  contains  visible 
evidence  of  the  dye  solvent  red  164 
shall  provide  documents  to  the 
transferee  which  state  that  such  fuel 
meets  the  applicable  standards  for 
sulfur  and  cetane  index  or  aromatic 
content  under  thiese  regulations  and  is 
only  for  tax-exempt  use  in  diesel  motor 
vehicles  as  defined  under  §4082  of  the 
Internal  Revenue  Code. 

(2)  Any  person  that  is  the  transferor 
or  the  transferee  of  diesel  fuel  for  use  in 
motor  vehicles  which  contains  visible 
evidence  of  the  dye  solvent  red  164, 
shall  retain  the  dociiments  required 
under  paragraph  {c)(l)  of  this  section  for 
a  period  of  five  years  from  the  date  of 
transfer  of  such  fuel  and  shall  provide 
such  documents  to  the  Administrator  or 
the  Administrator's  representative  upon 
request. 

(d)  Liability.  Liability  for  violations  of 
paragraph  (a)(1)  of  this  section  shall  be 
determined  according  to  the  provisions 
of  §  80.30.  Any  person  that  violates 
paragraphs  {a)(2)  or  (c)  of  this  section 
shallbe  liable  for  penalties  in 
accordance  with  paragraph  (e)  of  this 
section. 

(e)  Penalties.  Penalties  for  violations 
of  paragraphs  (a)  or  (c)  of  this  section 
shall  be  determined  according  to  the 
provisions  of  §  80.5. 

3.  Section  80.30  is  amended  by 
adding  paragraph  (g)(7)  as  follows: 

§  80.30    Liability  for  violations  of  diesel  fuel 
.  control  and  prohibitions. 

•        •        •        »        » 

(g)  •  •  • 

(7)  In  the  case  of  any  distributor  or 
reseller  that  would  be  in  violation  under 
paragraph  (e)(2)  or  (f)(2)  of  this  section 
or  any  wholesale  purchaser-consumer  or 
retailer  that  would  be  in  violation  under 
paragraph  {e)(l)  or  (f)(1)  of  this  section 
for  diesel  fuel  for  use  in  motor  vehicles 
which  contains  visible  evidence  of  the 
dye  solvent  red  164,  the  distributor  or. 
reseller  or  wholesale  purchaser- 
consumer  or  retailer  shall  not  be 
deemed  in  violation  if  he  can: 

(i)  Demonstrate  that  the  violation  was 
not  caused  by  him  or  his  employee  or 
agent, 

(ii)  Demonstrate  that  the  fuel  has  been 
supplied,  offered  for  supply,  transported 
or  available  for  tax-exempt  use  as 
defined  under  §  4082  of  the  Internal 
Revenue  Code,  and 

(iii)  Provide  evidence  from  the 
supplier  in  the  form  of  documentation 
that  the  fuel  met  the  applicahle 
standards  under  paragraph  (a)(1)  of  this 
section  for  sulfur  and  cetane  index  or 
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(c)  Transfer  documents. 
,    (1)  Any  person  that  transfers  custody 
or  title  of  diesel  fuel  for  use  in  motor 
vehicles  which  contains  visible 
evidence  of  the  dye  solvent  red  164 
shall  provide  documents  to  the 
transferee  which  state  that  such  fuel 
meets  the  applicable  standards  for 
sulfur  and  cetane  index  or  aromatic 
content  under  thiese  regulations  and  is 
only  for  tax-exempt  use  in  diesel  motor 
vehicles  as  defined  under  §4082  of  the 
Internal  Revenue  Code. 

(2)  Any  person  that  is  the  transferor 
or  the  transferee  of  diesel  fuel  for  use  in 
motor  vehicles  which  contains  visible 
evidence  of  the  dye  solvent  red  164,  ' 
shall  retain  the  dociiments  required 
under  paragraph  {c)(l)  of  this  section  for 
a  period  of  five  years  fi-om  the  date  of 
transfer  of  such  fuel  and  shall  provide 
such  docxmients  to  the  Administrator  or 
the  Administrator's  representative  upon 
request. 

(d)  Liability.  Liability  for  violations  of 
paragraph  (a)(1)  of  this  section  shall  be 
determined  according  to  the  provisions 
of  §  80.30.  Any  person  that  violates 
paragraphs  (a)(2)  or  (c)  of  this  section 
shallbe  liable  for  penalties  in 
accordance  with  paragraph  (e)  of  this 
section. 

(e)  Penalties.  Penalties  for  violations 
of  paragraphs  (a)  or  (c)  of  this  section 
shall  be  determined  according  to  the 
provisions  of  §  80.5. 

3.  Section  80.30  is  amended  by 
adding  paragraph  (^1(7)  as  follows: 

§  80.30    Liability  for  violations  of  diesel  fuel 
.  control  and  protiibitions. 

•        *        •        «        * 

(g)  •  *  • 

(7)  In  the  case  of  any  distributor  or 
reseller  that  would  be  in  violation  under 
paragraph  (e)(2)  or  (f)(2)  of  this  secUon 
or  any  wholesale  purchaser-consumer  or 
retailer  that  would  be  in  violation  under 
paragraph  (e)(1)  or  (f)(1)  of  this  secUon 
for  diesel  fuel  for  use  in  motor  vehicles 
which  contains  visible  evidence  of  the 
dye  solvent  red  164,  the  distributor  or. 
reseller  or  wholesale  purchaser- 
consumer  or  retailer  shall  not  be 
deemed  in  violation  if  he  can: 

(i)  Demonstrate  that  the  violation  was 
not  caused  by  him  or  his  employee  or 
agent, 

(ii)  Demonstrate  that  the  fuel  has  been 
suppHed,  offered  for  supply,  transported 
or  available  for  tax-exempt  use  as 
defined  under  §  4082  of  the  hitemal 
Revenue  Code,  and 

(iii)  Provide  evidence  from  the 
supplier  in  the  form  of  documentation 
that  the  fuel  met  the  applicable 
standards  under  paragraph  (a)(1)  of  this 
section  for  sulfur  and  cetane  index  or 


aromatics  content  for  use  in  motor 
vehicles. 

(FR  Doc.  94-17001  Filed  7-13-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7067 

[NM-©20-4210-06;  NMNM  88049] 

Withdrawal  of  National  Forest  System 
Land  for  the  Guadalupe  Canyon 
Zoological  Botanical  Area;  New  (Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  PubHc  Und  Order. 


SUMMARY:  This  order  withdraws 
3.980.08  acres  of  National  Forest  System 
land  from  mining  for  a  period  of  50 
years  to  protect  the  unique  flora  and 
fauna  and  critical  habitat  for  threatened 
arid  endangered  plants  and  animals 
within  the  Guadalupe  Canyon 
Zoological  Botanical  Area.  Most  of  the 
land  lies  within  the  Bunk  Robinson 
Wilderness  Study  Area. 
EFFECTIVE  DATE:  July  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgiana  E.  Armijo,  BLM  New  Mexico 
State  Office.  P.O.Box  27115,  Santa  Fe, 
New  Mexico  87502.  505-438-7594. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2 
(1988)).  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
unique  flora  and  fauna  and  critical 
habitat  for  threatened  and  endangered 
plants  and  animals  within  the 
Guadalupe  Canyon  Zoological  Botanical 
Area: 

New  Mexico  Principal  Meridian 

Coronado  National  Forest 
T.  33  S..  R.  21  W.. 
Sec.  17,  SWV4NWV4.  WVaSW'A.  and 

WV2SEV4SWV4; 
Sec.  18,  lots  1  to  4.  inclusive,  E'/i,  and 

EV2WV2;  . 
Sec.  19.  lots  1  to  4.  inclusive,  EVz,  and 

EVaWVj; 
Sec.  20,  W'/iNEV«NWV4,  and  WV2WV2; 
Sec.  29.  NWV4NWV4,  SV2NWV4,  and  SWV*; 
Sec.  30,  lots  1  to  4,  inclusive.  EV2.  and 

Sec.  31,  lots  1  to  4,  inclusive.  NE'A, 
EV2WV2,  NV2SEV4,  and  SVV'ASE'A; 


Sec.  32,  NEV4NWV4,  and  W'ANW'A 
T.  33  S..  R.  22  W., 
Sec.  24,  NEV4NWV4,  and  SViSEV*; 
Sec.  25.  EV2.  E'/jE'/«jNWV4,  and 

EV2NEV«SWV4; 
Sec.  36,  EV2EV2,  NW'ANE'A,  and  ' 

SWViSEVz. 

The  area  descrit)ed  contains  3,980.08  acres  in 
Hidalgo  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  appUcability  of  those 
land  laws  governing  the  use  of  the 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(0  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  July  1, 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  94-17120  Filed  7-13-94;  8:45  am) 
BILUNG  CODE  «31»-FB-P 


43  CFR  Public  Land  Order  7068 

IMT-030-4210-06;  MTM  40470  and  MTM 
60199] 

Opening  of  Lands  Under  Section  24  of 
the  Federal  Power  Act,  in  Executive 
Order  Dated  July  2, 1910,  Which 
Established  Powersite  Reserve  No.  9, 
and  Executive  Order  Dated  March  14, 
1911,  Which  Established  Powersite 
Reserve  No.  177;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  opens,  subject  to 
the  provisions  of  Section  24  of  the 
Federal  Power  Act,  70.27  acres  of  pubUc 
lands  withdrawn  by  Executive  oiders 
which  established  the  Bureau  of  Land 
Management's  Powersite  Reserve  Nos.  9 
and  177.  This  action  will  permit 
disposal  of  the  lands  through  exchange 
and  retain  the  power  rights  to  the  /^ 

United  States.  The  lands  have  been  and 
will  remain  open  to  mining,  under  the 
provisions  of  the  Mining  Claims  Rights 
Restoration  Act  of  1955.  and  to  mineral 
leasing. 

EFFECTIVE  DATE:  July  29.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward.  BLM  Montana  State 
Office.  P.O.  Box  36800.  Billings. 
Montana  59107.  406-255-2949. 
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By  virtue 
the  Secretary  of 
24  of  the  Federal 
1920,  as  amended 
and  pursuant  to 
the  Federal  Energy 
Coinmission  in 
as  follows: 


of  the  authority  vested  in 
Interior  by  Section 
I^ower  Act  of  June  10, 
16  U.S.C.  818  (1988), 
determination  by 
Regulatory 
DVMT-242,  it  is  ordered 


the 


Jily 


1.  At  9  a.m.  on 
following  describejd 
withdrawn  by 
March  14, 1911. 
Powersite  Reserve 
opened  to  dispose, 
subject  to  the 
of  the  Federal 
the  Federal  Energj 
Commission  in 
242,  subject  to  va 
provisions  of  exi 
the  requirements 


Principal  Meridian 

T.  3  N.,  R.  2  E., 
Sec.  12.  .ots  6  and 
The  area  describee 

Broadwater  County 


Powersite  Reserve 
to  disposal  by  lane 


the  provisions  of  S  ection  24  of  the 


Federal  Power  Act 


Federal  Register  /  Vol.  59, 


29,  1994.  the 
public  lands 
Executive  Order  dated 
wpich  established 
No.  177,  will  be 
by  land  exchange 
of  Section  24 
Powfer  Act  as  specified  by 
Regulatory 
determination  DVMT- 
existing  rights,  the 
withdrawals,  and 
applicable  law: 


prov  tsions  i 


Id 


St  ng 

Cfi 


contains  57.27  acres  in 


2.  At  9  a.m.  on  J  ily  29,  1994,  the 
following  describe  d  public  lands 
withdrawn  by  Exe  nitive  Order  dated 
July  2, 1910,  whici  established 


No.  9,  will  be  opened 
exchange  subject  to 


as  specified  by  the 


Federal  Energy  R^  ;ulatory  Commission 
in  determination  I  VMT-242,  subject  to 
valid  existing  right  s,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law: 

Principal  Meridian 

T.  4  N..  R.  2  E.. 

Sec.  12.  lot  6. 

The  area  describee 
Broadwatei  Jounty. 


3.  The  State  of 
timely  notice  to 
a  reservation  to  th 
required  as  a  ri 
or  as  a  source  of 
construction  and 
highways  in 
provisions  of  Sect 
Power  Act  of  June 
amended.  16  U.S.< 


Dated:  July  1.1994 
Bob  Armstrong, 

Assistant  Secretary  o 
jFR  Doc.  94-17113 

BILUNG  COOC  4310-ON-l 


contains  13  acres  in 


K  ontana  was  afforded 
flip  an  application  for 
State  for  any  lands 
ght-  of-way  for  a  highway, 
m  iterials  for  the 
n  laintenance  of  such 
accor(  ance  with  the 

i  an  24  of  the  Federal 
10, 1920, as 
818  (1988). 


the  Interior. 
Fjled  7-13-94;  8:45  ami 


Fish  and  Wildlife  Service 
50CFRPart17 

RIN  1018-AB83 

Endangered  and  Threatened  Wildlife 
and  Plants;  The  Plant.  Water  Howeilia 
(Howellia  Aquatilis),  Determined  To  Be 
a  Threatened  Species 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  Howeilia 
aquatilis  (water  howeilia)  a  wetlands 
plant,  to  be  a  threatened  species. 
Populations  of  H.  aquatilis  are  extant  in 
Montana,  Washington,  and  Idaho,  but 
this  aquatic  plant  has  bee  extirpated 
from  California,  Oregon,  and  some  sites 
in  Washington  and  Idaho.  The  species  is 
threatened  by  loss  of  wetland  habitat 
and  habitat  changes  due  to  timber 
harvesting,  livestock  grazing,  residential 
development,  and  competition  by 
introduced  plant  species.  Listing  H. 
aquatilis  will  afford  this  species 
protection  luider  the  Endangered 
Species  Act  of  1973,  as  amended. 
EFFECTIVE  DATE:  August  15, 1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Office  of  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Montana  State  Office,  100 
North  Park  Avenue,  Suite  320,  Helena, 
Montana  59601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dale  Harms  at  the  above  address  (406/ 
449-5225). 

SUPPLEMENTARY  INFORMATION: 

Background 

Howeilia  aquatilis  (water  howeilia)  is 
a  monotypic  genus  in  the  bellflower 
family  (Campanulaceae).  The  plant  was 
first  described  by  Grey  in  1879  from 
specimens  collected  in  Multnomah 
County  near  Portland,  Oregon.  Water 
howeilia  is  described  as  an  aquatic 
annual  plant  that  grows  10-60  cm  (4-24 
in)  in  height.  It  has  extensively 
branched,  submerged  or  floating  stems 
with  narrow  leaves  1-5  cm  (0.4-2  in)  in 
length.  Two  types  of  flowers  are 
produced:  small,  inconspicuous  flowers 
beneath  the  water's  surface,  and 
emergent  white  flowers  2-2.7  mm 
(0.08-0.11  in)  in  length.  The  plant  is 
predominantly  self-pollinating,  and 
each  fruit  contains  up  to  5  large  (2-4 
mm;  0.08-1.6  in)  brown  seeds  (Shelly 
and  Moseley  1988). 

Water  howeilia  historically  occurred 
over  a  large  area  of  the  Pacific 


Northwest  region  of  the  United  States, 
but  today  the  species  is  found  only  in 
specific  habitats  within  the  Pacific 
Northwest  (Shelly  and  Moseley  1988; 
Gamon  1992).  It  has  been  reported  from 
Mendocino  County,  California; 
Clackamas,  Marion,  and  Multnomah 
Counties,  Oregon;  Mason,  Thurston. 
Clark,  and  Spokane  Counties, 
Washington;  Kootenai  and  Latah 
Counties,  Idaho;  and  Lake  and  Missoula 
Counties,  Montana  (Jokerst  1980;  Shelly 
and  Moseley  1988;  Oregon  Natural 
Heritage  Program  1991;  Gamon  1992). 
Distribution  of  howeilia  in  eastern 
Washington,  Idaho,  and  Montana  is 
most  likely  related  to  the  glacial  history 
of  these  areas  (Shelly  and  Moseley  1988; 
Gamon  1992).  Populations  in  Oregon 
and  in  Clark  County,  Washington,  occur 
within  the  floodplains  of  the  lower 
Columbia  and  Willamette  Rivers. 

Howeilia  grows  in  firm  consolidated 
clay  and  organic  sediments  that  occur  in 
wetlands  associated  with  ephemeral 
glacial  pothole  ponds  and  former  river 
oxbows  (Shelly  and  Moseley  1988; 
Lesica  1992).  These  wetland  habitats  are 
filled  by  spring  rains  and  snowmelt  run- 
offi  and  depending  on  temperature  and 
precipitation,  exhibit  some  drying 
during  the  growing  season.  This  plant's 
microhabitats  include  shallow  water, 
and  the  edges  of  deep  ponds  that  are 
partially  surrounded  by  deciduous  trees 
(Shelly  and  Moseley  1988:  Gamon  1992: 
N.  Curry,  U.S.  Fish  and  Wildlife 
Service,  in  litt.,  1993). 

Howeilia  reproduces  entirely  from 
seed  and  germination  only  occurs  when 
ponds  dry  out  and  the  seeds  are  exposed 
to  air  (Lesica  1990, 1992).  The  size  of  a 
population  is  affected  by  the  extent  of 
drying  the  previous  growing  season 
(Lesica  1992).  Thus,  populations  vary  in 
annual  abundance  (Lesica  1992;  Roe 
and  Shelly  1992),  and  exceedingly  wet 
or  dry  seasons  can  have  a  detrimental 
effect  on  plant  numbers  the  following 
year.  The  length  of  time  seeds  remain 
viable  is  unknown.  However,  seeds  that 
remain  in  the  soil  longer  than  8  months 
have  shown  decreased  rates  of 
germination  and  vigor  (Lesica  1992). 

Genetic  variability  in  howeilia 
populations  is  low  throughout  its  range 
(Lesica  et  al.  1988).  This  suggests  that 
all  populations  of  howeilia  most  likely 
represent  a  single,  narrowly  adapted 
genotype.  This  low  rate  of  genetic 
variability  within  populations  may 
explain  why  the  species  is  restricted  to 
a  highly  specific  habitat. 

Only  seventy-nine  small  populations 
of  this  aquatic  plant  were  known  to 
exist  when  the  proposed  rule  to  list  the 
species  was  published  (58  FR  19795). 
Subsequent  inventories  conducted  for 
howeilia  in  ihe  State  of  Washington 


located  28  new  sites  in  Spokane  County 
alone,  thus  expanding  the  number  of 
known  populations  to  107  (Roe  and 
Shelly  1992;  N.  Curry,  in  litt.,  1993;  J. 
Gamon,  Washington  Natural  Heritage 
Program  in  litt.,  1993;  R.  Moseley.  Idaho 
Conservation  Data  Center,  in  Htt.  1993). 
In  Montana,  this  aquatic  plant  has  been 
found  in  only  13.5  percent  of  437 
potential  habitats  that  have  been 
surveyed  since  1987  (Roe  and  Shelly 
1992).  Howeilia  appears  to  be  extirpated 
from  California  and  Oregon  and  from 
Mason,  and  Thurston  Counties  in 
Washington,  and  Kootenai  County  in 
Idalio  (Jokerst  1980;  Shelly  and  Moseley 
1988;  Oregon  Natural  Heritage  Program 
1991;  Gamon  1992). 

Nearly  all  of  the  remaining        ,-"■." 
populations  of  howeilia  are  clustered  in 
two  main  population  centers  or 
metapopulations.  Within  these  areas, 
individual  populations  occur  primarily 
in  clusters  of  closely  adjacent  ponds, 
although  some  ponds  within  the  range 
of  these  metapopulations  are 
unoccupied.  One  metapopulation  near 
Spokane,  Washington,  consists  of  46 
individual  populations  in  Spokane 
County,  Washington,  and  one  in  Latah 
County,  Idaho.  A  second 
metapopulation  is  found  in  the  drainage 
of  the  Swan  River  in  northwestern 
Montana  (Lake  and  Missoula  Counties), 
where  59  individual  populations  are 
found.  In  addition  to  metapopulations, 
a  third  site  near  Vancouver  in 
fiouthwestem  Washington  (Clark 
County)  contains  two  small  populations 
that  are  in  close  proximity  of  each  other 
(Gamon  1992). 

The  large  fluctuations  in  annual 
numbers,  the  low  genetic  variability, 
and  habitat  specificity  indicates  that 
isolated  populations  of  howeilia  may  be 
vulnerable  to  extirpation  (Lesica  1992). 
However,  the  individual  populations 
within  the  metapopulations  appear 
interdependent,  and  may  act  as 
founders  (Lesica  1992;  S.  Shelly,  pers. 
comm.,  1991).  Most  populations  are 
extremely  small.  The  fifty-nine 
populations  found  in  Montana  ccfver  an 
area  of  only  about  51  ha  (127  acres).  Of 
this  area,  one  population  occurs  in  a  12- 
ha  (30-acre)  pond,  one  in  a  2-ha  (5-acre) 
pond,  one  in  a  1.6-ha  (4-acre)  pond,  4 
in  1.2  ha  (3  acres)  of  ponds,  24  in  ponds 
of  0:4  to  0.8  ha  (1  to  2  acres)  in  size,  and 
the  remaining  28  are  in  ponds  of  0.4  ha 
(1  acre)  or  less  (Shelly  and  Moseley 
1988;  Schassberger  and  Shelly  1991). 
The  U.S.  Forest  Service  (Forest  Service) 
estimates  total  area  of  occupied  and 
suitable  unoccupied  habitat  on  Forest 
Service  lands  to  be  less  than  80  ha  (200 
acres)  (J.  Overbay,  U.S.  Forest  Service, 
in  litt.,  1993). 
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located  28  new  sites  in  Spokane  County 
alone,  thus  expanding  the  number  of 
known  populations  to  107  (Roe  and 
Shelly  1992;  N.  Curry,  in  litt.,  1993;  J. 
Gamon,  Washington  Natural  Heritage 
Program  in  litt..  1993;  R.  Moseley,  Idaho 
Conservation  Data  Center,  in  litt.  1993). 
In  Montana,  this  aquatic  plant  has  been 
found  in  only  13.5  percent  of  437 
potential  habitats  that  have  teen 
surveyed  since  1987  (Roe  and  Shelly 
1992).  Howellia  appears  to  he  extirpated 
from  California  and  Oregon  and  from 
Mason,  and  Thurston  Counties  in 
Washington,  and  Kootenai  County  in 
Idaho  (Jokerst  1980;  Shelly  and  Moseley 
1988;  Oregon  Natural  Heritage  Program 
1991;  Gamon  1992). 

Nearly  all  of  the  remaining        .      _ 
populations  of  howellia  are  clustered  in 
two  main  population  centers  or 
metapopulations.  Within  these  areas, 
individual  populations  occur  primarily 
in  clusters  of  closely  adjacent  ponds, 
although  some  ponds  within  the  range 
of  these  metapopulations  are 
unoccupied.  One  metapopulation  near 
Spokane.  Washington,  consists  of  46 
individual  populations  in  Spokane 
County.  Washington,  and  one  in  Latah 
County,  Idaho.  A  second 
metapopulation  is  found  in  the  drainage 
of  the  Swan  River  in  northwestern 
Montana  (Lake  and  Missoula  Counties), 
where  59  individual  populations  are 
found.  In  addition  to  metapopulations. 
a  third  site  near  Vancouver  in 
fiouthwestem  Washington  (Clark 
County)  contains  two  small  populations 
that  are  in  close  proximity  of  each  other 
(Gamon  1992). 

The  large  fluctuations  in  annual 
numbers,  the  low  genetic  variability, 
and  habitat  specificity  indicates  that 
isolated  populations  of  howellia  may  be 
vulnerable  to  extirpation  (Lesica  1992). 
However,  the  individual  populations 
within  the  metapopulations appe^ 
interdependent,  and  may  act  as 
founders  (Lesica  1992;  S.  Shelly,  pers. 
comm.,  1991).  Most  populations  are 
extremely  small.  The  fifty-nine 
populations  found  in  Montana  ccfver  an 
area  of  only  about  51  ha  (127  acres).  Of 
this  area,  one  population  occurs  in  a  12- 
ha  (30-acre)  pond,  one  in  a  2-ha  (5-acre) 
pond,  one  in  a  1.6-ha  (4-acre)  pond.  4 
in  1.2  ha  (3  acres)  of  ponds.  24  in  ponds 
of  0:4  to  0.8  ha  (1  to  2  acres)  in  size,  and 
the  remaining  28  are  in  ponds  of  0.4  ha 
(1  acre)  or  less  (Shelly  and  Moseley 
1988;  Schassberger  and  Shelly  1991). 
The  U.S.  Forest  Service  (Forest  Service) 
estimates  total  area  of  occupied  and 
suitable  unoccupied  habitat  on  Forest 
Service  lands  to  be  less  than  80  ha  (200 
acres)  (J.  Overbay,  U.S.  Forest  Service, 
in  litt.,  1993). 


Populations  of  howellia  occxu-  both  on 
private  and  public  lands.  Of  the  59 
known  populations  in  Montana,  21  (36 
percent)  are  found  on  private  lands,  34 
(57  percent)  occur  on  lands 
administered  by  the  Forest  Service,  and 
4  (7  percent)  occur  on  a  mixture  of 
private  and  Forest  Service  lands 
(Schassterger  and  Shelly  1991).  In 
Washington,  34  of  the  47  populations 
(72  percent)  are  found  on  Service 
administered  lands,  11  (24  percent) 
occur  on  private  lands,  1  (2  percent)  is 
on  State  land,  and  1  (2  percent)  is  on 
Bureau  of  Land  Management  land  (J. 
Gamon,  in  litt.,  1993).  The  one 
population  in  Idaho  occurs  solely  on 
private  property  (Shelly  and  Moseley 
1988). 

In  the  February  21, 1990,  Notice  of 
Review,  the  species  was  reclassified 
from  a  Category  2  to  a  Category  1 
species  because:  (1>  It  has  been 
extiipated  from  a  large  portion  of  its 
previously  known  range,  (2)  it  has 
narrow  ecological  requirements,  (3)  it 
has  a  low  degree  of  inter-  and 
intrapopulation  genetic  variation,  and 
(4)  habitat  alteration  is  presently 
continuing  throughout  a  major  portion 
of  its  range  (Shelly  and  Moseley  1988). 

On  Octoter  30. 1991,  the  Service  was 
petitioned  by  the  Biodiversity  Legal 
Foundation  to  list  howeUia  as  an 
endangered  species'.  A  petition  finding 
and  proposed  rule  to  list  H.  aquatilis  as 
a  threatened  species  without 
designating  critical  habitat  was 
published  in  the  April  16. 1993.  Federal 
Register  (58  FR  19795). 

Summary  of  Comments  and 
Recommendations 

A  proposed  rule  to  list  this  aquatic 
plant  was  published  on  April  16. 1993 
(58  FR  19795).  In  that  rule,  all  interested 
parties  were  requested  to  submit  any 
reports  or  information  that  might 
contribute  to  tbe  development  of  a  final 
rule.  Newspaper  notices  inviting  public 
comment  were  published  in  six 
different  newspapers  in  Washington. 
Idaho,  and  Montana  (from  May  5  to  May 
7, 1993).  The  Service  received  1 2 
comments  from  2  Federal  and  3  State 
agencies,  and  7  from  private 
organizations,  companies,  and 
individuals.  Ten  comments  were  in 
support  of  the  listing,  one  was  opposed, 
and  one  did  not  state  a  position. 

Comments  pertinent  to  this 
rulemaking  on  whether  Howellia 
aquatilis  merits  listing  and  if  critical 
habitat  should  be  designated  are 
discussed  in  the  following  summary: 

Issue  l.One  individual  representing  a 
cattlemen's  association  opposed  the 
listing  of  howellia  due  to  the  potential 
economic  effects  it  may  have  on  private 


landowners  on  whose  property  it  is 
located,  especially  if  this  land  is  used 
for  Uvestock  grazing. 

Response:  The  Service  is  required  to 
evaluate  five  listing  criteria  in  making  a 
decision  on  whether  a  species  should  be 
listed  as  threatened  or  endangered. 
During  this  evaluation,  the  Service  did 
determine  that  livestock  grazing  is  a 
threat  to  the  plant  and  its  habitat. 
However,  listing  this  species  as 
threatened  does  not  preclude  livestock 
grazing  by  private  landowners  on  their 
property. 

Issue  2:  Two  individuals  telieve  that 
critical  habitat  should  te  designated 
since  it  would  protect  the  mosaic  of 
ponds  necessary  for  the  long-term 
survival  of  howellia. 

Response:  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  at  this  time.  The  Service  is 
concerned  that  publication  of  site- 
specific  maps  of  critical  habitat  might 
increase  take  and  vandalism  at  these 
sites.  Only  federally  authorized, 
permitted,  or  funded  activities  tliat 
would  destroy  or  adversely  modify 
critical  habitat  would  be  precluded  if 
critical  habitat  were  designated.  The 
Service  telieves  that  section  7 
consultation  without  critical  habitat 
designation  will  sufficiently  protect 
those  populations  that  occur  on  Federal 
lands. 

Summary  of  Factors  Affecting  the 

The  Service  has  determined  that 
howellia  should  he  listed  as  a 
threatened  species  based  on  a  thorough 
review  and  consideration  of  all  available 
information.  A  species  may  he 
determined  to  he  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1)  of  the  act.  These  factors  and  their 
application  to  Howellia  aquatilis  (water 
howellia)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Howellia  aquatilis  has  narrow 
ecological  requirements  and  any  subtle 
changes  in  its  habitat  could  devastate  a 
population.  Any  disturbance  that  alters 
the  surface  or  subsurface  hydrology  of 
the  habitat  can  negatively  influence  a 
population.  Activities  that  affect  the 
ecology  of  a  wetland  bottom  habitat  also 
may  affect  wetland  succession  and  the 
survival  of  howellia  populations. 

Howellia  aquatilis  and  its  wetlands 
habitats  are  being  threatened  by  Phalaris 
arundinacea  (reed  canary  grass),  a 
highly  competitive,  robust  grass  that 
invades  wetlands.  Reed  canary  grass  has 
the  potential  to  extirpate  howellia 
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populations  due  to  its  ability  to  rapidly 
form  dense  raonocuhiires,  causing  the 
decline  of  nearly  all  other  plants  in  a 
wetland  (Apfelbaum  and  Sams  1987). 
This  exotic  grass  accelerates  the  rate  of 
wetland  succession  causing  significant 
changes  in  substdate  and  water  table 
levels  (Gamon  1992). 

Both  native  an^  exotic  varieties  of  this 
grass  occur  in  Ndrth  America  and  it  is 
not  known  whether  the  variety  that 
occurs  in  wetlands  within  the  range  of 
howellia  is  nativ*  or  exotic 
(Lackschewitz  1991;  L.  Kunze, 
Washington  Natural  Heritage  Program, 
pers.  coram.,  199J).  However,  due  to  the 
pernicious  charaderistic  of  the 
invasions,  and  ths  lack  of  historical 
records  of  its  prei«nce  in  this  region, 
some  ecologists  i:i  the  Pacific  northwest 
believe  this  invas  ive  variety  of  P. 
arundinacea  is  ai  i  exotic  form  that  was 
introduced  by  humans  (L.  Kunze,  pers. 
coram,  1993;  S.  vrilakas,  Oregon 


Natural  Heritage 


'rogram,  pers.  coram. 


1993). 

Howellia  is  mdst  abundant  in  areas 
with  httle  or  no  c  ther  aquatic 
vegetation,  since  lit  does  not  compete 
well  with  other  pdants  (Gamon  1992). 
Howellia  has  beei  observed  growing 
amongst  reed  car  ary  grass  stands,  but 
only  where  these  stands  are  sparse  or  in 
openings  (N.  Curry,  in  litt.,  1993).  Reed 
canary  grass  is  considered  a  major  threat 
to  howellia  in  the  State  of  Washington 
since  it  occurs  in  83  percent  of  the 
ponds  where  howelUa  is  present.  This 
exotic  also  threatens  the  howellia 
population  in  Idaho  since  it  is  present 
in  nearby  ponds  R.  Moseley,  in  litt., 
1993).  Ret;.-  cana  y  grass  has  also  been 
found  in  several  i  )f  the  Montana  ponds 
occupied  by  how  sllia  (Shelly  and 
Moseley  1988). 

Lythrum  salica  ria  (purple  loosestrife), 
another  aggressiv  b  exotic  plant,  also 
poses  a  threat  to  lowellia  (Gamon,  in 
litt.,  1993),  because  it  can  out-compete 
and  eliminate  oti  er  aquatic  plants  (West 
1990).  Purple  loosestrife  is  present  in 
Lake  County,  Mo  itana,  and  also  in  the 
immediate  vicini  :y  of  the  Spokane 
howellia  metapo]  mlation  (West  1990;  N. 
Curry,  pers.  co.min.,  1993). 

Impacts  associ)  ited  with  timber 
harvest  also  pose  a  threat  to  H.  aquatiJis 
populations.  Of  t  le  59  populations  of 
howellia  in  the  Sivan  Valley,  Montana, 
22  (37  percent)  occur  within  areas 
where  logging  ha  >  occurred  around  the 
wetland  margins  iShelly  and  Moseley 
1988).  In  Montanja,  58  percent  of  the 
populations  of  hdwellia  occur  on  Forest 
Service  lands,  an  d  an  additional  7 
percent  occur  on  lands  partially  owned 
by  the  Forest  Service  (Schassberger  and 
Shelly  1991).  Thirty-eight  percent  of  the 
private  lands  in  i  iontana  where 


howellia  occurs  are  owned  by  the  Plum 
Creek  Timber  Company  (Shelly  and 
Moseley  1988).  Timber  harvest  has  been 
increasing  within  the  area  of  the 
Spokane  metapopulation  (Gamon  1992). 

The  removal  of  trees  from  around 
ponds  may  cause  an  increase  in  water 
temperatures  and  evaporation,  thus 
increasing  wetland  drying  and 
influencing  plant  succession.  Increased 
siltation  occurs  in  wetlands  where 
logging  or  associated  road  building  and 
maintenance  is  conducted,  also 
impacting  bottom  substrates  and  the 
vegetational  composition  of  the  sites. 
Water  howellia  occurs  most  frequently 
in  ponds  with  firm,  consolidated 
organic  clay  bottom  sediments.  It  also  is 
found  in  more  open  areas  within  these 
ponds.  An  increase  in  bottom 
sedimentation  and  subsequent 
competition  from  other  vegetation  could 
have  an  adverse  effect  on  H.  aquatilis 
populations. 

Livestock,  by  their  grazing  and 
trampling,  can  also  adversely  affect 
howellia  populations  due  to  the 
disturbance  of  shorelines  and  associated 
vegetation.  TrampUng  of  bottom 
sediments  adversely  affects  the  seed 
bank  and  the  consolidated  substrate 
which  appears  to  be  necessary  for 
germination.  Additionally,  livestock 
waste  increases  nutrient  loading  in 
wetlands  causing  a  change  in  the  water 
quality  that  may  alter  pond  vegetation 
composition.  It  is  not  known  how  much 
grazing  impact  can  be  tolerated  by  H. 
aquatilis,  although  the  plant  still  exists 
in  ponds  that  have  been  disturbed  by 
grazing  (N.  Curry,  pers.  coram.,  1993;  B. 
Wiseman,  Ridgefield  National  Wildlife 
Refuge,  pers.  conun..  1992).  The  tiraing, 
magnitude,  and  duration  of  grazing 
evidently  influences  the  plant's  ability 
to  withstand  grazing.  The  cumulative 
impacts  of  grazing  and  other  human- 
induced  disturbances  threaten  a  number 
of  populations. 

The  California  population  may  have 
been  eliminated  by  cattle  grazing  and 
trampling  (Griggs  and  Dibble  1979),  and 
two  wetlands  on  private  lands  in 
Montana  with  populations  of  H. 
aquatilis  have  been  heavily  impacted  by 
domestic  livestock,  especially  horses 
(Shelly  and  Moseley  1988).  In 
Washington,  23  percent  of  the 
populations  occur  on  private  lands  (J. 
Gamon,  pers.  coram.  1991),  many  of 
which  are  subject  to  grazing. 
Additionally,  grazing  occurred  on  sorae 
of  the  lands  adjninistered  by  the  Service 
until  1993  (N.  Curry,  pers.  comm.  1993). 
In  Spokane  County,  Washington,  several 
of  the  ponds  containing  H.  aquatiiis 
have  been  significantly  altered  by  past 
and  current  grazing  practices. 


Sites  where  howellia  was  historically 
found  in  Oregon  have  been  converted  to 
urban  areas,  and  an  increase  in 
residential  development  is  occurring  in 
the  Spokane  metapopulation  area 
(Gamon  1992).  Additionally,  the 
construction  of  dams  along  the 
Columbia  and  Willamette  Rivers  has  led 
to  a  loss  of  suitable  wetland  habitats 
(Shelly  and  Moseley  1988;  Gamon 
1992).  Many  wetlands  within  the 
historic  range  of  H.  aquatilis  have  been 
drained,  filled,  or  excavated  for  other 
uses  (Gamon  1992). 

B.  Ovenitilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

OverutiUzation  for  commercial, 
recreational,  scientific,  or  educational 
purposes  is  presently  not  a  threat  to  H. 
aquatilis.  However,  listing  the  species 
due  to  its  taxonomic  status  as  a 
monotypic  genus  may  generate 
increased  public  interest.  The  Service 
has  not  designated  critical  habitat 
because  the  publication  of  precise  maps 
and  descriptions  of  critical  habitat  in 
the  Federal  Register  could  lead  to 
increased  take  and  vandalism  (Gamon 
1992). 

C.  Disease  or  Predation 

Howellia  aquatilis  raay  be  subject  to 
foraging  by  native  and  domestic 
animals,  but  it  was  found  that  domestic 
livestock  do  not  feed  on  H.  aquatilis  in 
Idaho  (Shelly  and  Moseley  1988). 
Incidence  of  disease  is  not  known. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Some  protection  already  exists  for  this 
species  since  it  is  contained  on  the  U.S. 
Forest  Service's  list  of  sensitive  species 
for  the  Pacific  Northwest  region.  A 
sensitive  species  designation  may  help 
control  the  use  of  the  species  and  its 
habitat.  Federal  laws,  such  as  the  Clean 
Water  Act  and  the  Food  Security  Act, 
and  some  State  laws  protect  wetlands. 
However,  it  is  doubtful  that  these  laws 
are  adequate  to  protect  howellia  and  its 
habitats.  Populations  that  occur  entirely 
on  private  lands  receive  no  Federal 
protection. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  lack  of  genetic  variation  between 
populations  of  H.  aquatilis,  and  its 
extremely  specialized  habitat 
requirements  add  to  the  vulnerability  of 
the  species.  Because  of  its  low  genetic 
variability,  howellia  may  be  less  able  to 
adapt  to  abrupt  environmental  changes 
(Lesica  et  al.  1988).  As  a  result,  this 
species  may  be  vulnerable  to  random 


environnfjental  events  and/or  habitat 
alterations. 

Short-  and  long-term  climatic  changes 
could  affect  H.  aquatilis  by  influencing 
the  drying  patterns  of  wetlands. 
,  Successive  years  of  exceedingly  wet  or 
dry  weather  are  expected  to  cause 
declines  or  even  extirpation  of  some  of 
the  populations.  Long-term  cliraatic 
changes  could  also  cause  these  shallow 
wetlands  to  dry  up,  ultimately  causing 
expiration  of  the  species. 

Natural  wetlana  succession  due  to 
sediment  deposition  may  in  turn  affect 
the  existing  plant  community.  This 
natural  succession  could  cause  the 
extirpation  of  H.  aquatilis  populations 
(Jokerst  1980;  Shelly  and  Moselev  1988; 
Gamon  1992). 

The  Service  has  assessed  the  best 
.scientific  and  commercial  information 
available  regarding  past,  present,  and 
future  threats  to  this  species  in 
determining  to  publish  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  Howellia  aquatilis  (water 
howellia)  as  a  threatened  species.  The 
Service  has  determined  that,  although  it 
is  not  in  immediate  danger  of 
extinction,  howeUia  is  likely  to  become 
an  endangered  species  in  the  foreseeable 
future  if  the  present  threats  and  declines 
continue. 

Howellia  has  been  extirpated  from 
over  one-third  of  its  known  range 
(Shelly  and  Moseley  1988).  Although 
additional  populations  of  this  plant 
have  recently  been  discovered,  the 
Service  does  not  believe  that  the  overall 
status  of  the  species  has  changed  as  a 
result  of  these  recent  discoveries.  Nearly 
all  known  howellia  populations  are 
clustered  within  two  areas  of  the 
northwestern  United  States,  and  these 
populations  exhibit  little  genetic 
variation  between  or  among 
populations.  This  highly  specialized 
aquatic  is  vulnerable  to  both  natural  and 
human  disturbances  which  if  continued, 
will  lead  to  its  eventual  extinction.  For 
the  reasons  given  below,  it  is  not 
prudent  to  designate  critical  habitat  for 
howellia  at  this  time. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  a  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  presently  not  prudent  for  the  species 
because  it  could  lead  to  increased  take 
and  vandalism.  Publication  of  precise 
maps  and  descriptions  of  critical  habitat 
in  the  Federal  Register  would  likely 
contribute  to  vandalism  of  the  species  or 
its  habitat  (Gamon  1992) 
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enviroiunental  events  and/or  habitat 
alterations. 

Short-  and  long-term  climatic  changes 
could  affect  H.  aquatilis  by  influencing 
the  drying  patterns  of  wetlands. 
,  Successive  years  of  exceedingly  wet  or 
dry  weather  are  expected  to  cause 
declines  or  even  extirpation  of  some  of 
the  populations.  Long-term  climatic 
changes  could  also  cause  these  shallow 
wetlands  to  dry  up,  ultimately  causing 
expiration  of  the  species. 

Natural  wetlana  succession  due  to 
sediment  deposition  may  in  turn  affect 
the  existing  plant  community.  This 
natural  succession  could  cause  the 
extirpation  of  H.  aquatilis  populations 
(Jokerst  1980;  Shelly  and  Moselev  1988; 
Gamon  1992). 

The  Service  has  assessed  the  best 
scientific  and  commercial  information 
available  regarding  past,  present,  and 
future  threats  to  this  species  in 
determining  to  publish  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  Howellia  aquatilis  (water 
howellia)  as  a  threatened  species.  The 
Service  has  determined  that,  although  it 
is  not  in  immediate  danger  of 
extinction,  howellia  is  likely  to  become 
an  endangered  species  in  the  foreseeable 
future  if  the  pre.sent  threats  and  declines 
continue. 

Howellia  has  been  extirpated  from 
over  one-third  of  its  known  range 
(Shelly  and  Moseley  1988).  Although 
additional  populations  of  this  plant 
have  recently  been  discovered,  the 
Service  does  not  believe  that  the  overall 
status  of  the  species  has  changed  as  a 
result  of  these  recent  discoveries.  Nearly 
all  knowm  howellia  populations  are 
clustered  within  two  areas  of  the 
northwestern  United  States,  and  these 
populations  exhibit  little  genetic 
variation  between  or  among 
populations.  This  highly  specialized 
aquatic  is  vulnerable  to  both  natural  and 
human  disturbances  which  if  continued, 
will  lead  to  its  eventual  extinction.  For 
the  reasons  given  below,  it  is  not 
pnident  to  designate  critical  habitat  for 
howellia  at  this  time. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  a  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
Finds  that  designation  of  critical  habitat 
is  presently  not  prudent  for  the  species 
because  it  could  lead  to  increased  take 
and  vandalism.  Publication  of  precise 
maps  and  descriptions  of  critical  habitat 
in  the  Federal  Register  would  likely 
contribute  to  vandalism  of  the  sf)ecies  or 
its  habitat  (Gamon  1992) 


The  proper  Federal,  State,  and  local 
agencies  have  been  notified  of  the 
locations  and  management  needs  of  this 
plant.  Landowners  have  been  notified  of 
the  location  and  importance  of 
protiBcting  habitat  of  this  species. 
Protection  of  its  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  consultation 
process.  TTie  Service  believes  that 
Federal  involvement  can  be  effective 
without  the  designation  of  critical 
habitat  and  finds  that  designation  of 
critical  habitat  for  this  plant  is  not 
prudent  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Listing 
encourages  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  Agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  species  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  Agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  designated. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  Part  402. 
Section  7(a)(2)  requires  Federal 
Agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  Agency  must  enter 
into  formal  consultation  with  the 
Service. 

In  the  case  of  howellia.  Federal 
activities  that  might  be  affected  by 
listing  this  plant  as  threatened  include 
timber  harvest,  livestock  grazing,  road 
construction,  and  filling  of  wetlands. 
Such  Federal  activities  may  be  subject 
to  section  7  review. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  for  threatened  species  set  forth  a 
series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
plants.  All  trade  prohibitions  of  section 
9(a)(2)  of  the  Act,  implemented  by  50 


CFR  17.71.  apply.  These  prohibitions,  in 
part,  make  it  illegal  for  any  person, 
subject  to  the  jurisdiction  of  the  United 
States,  to  import  or  export,  tran«;port  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale,  this  species  in  interstate 
or  foreign  commerce,  or  to  remove  and 
reduce  to  possession  the  species  from 
areas  under  Federal  jurisdiction.  Seeds 
from  cultivated  specimens  of  threatened 
plant  species  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  "cultivated  origin"  appears  on  their 
containers.  The  Act  and  50  CFR  17.72 
also  provide  for  the  issuance  of  jjermits 
to  carry  out  otherwise  prohibited 
activities  involving  threatened  species 
under  certain  circumstances.  In  some 
instances  permits  may  be  issued  for  a 
specified  time  to  relieve  undue 
economic  hard.ship.  The  Service 
anticipates  that  few  trade  permits  would 
ever  be  sought  or  issued  because  H. 
aquatilis  is  not  utilized  in  trade. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  4401  North  Fairfax 
Drive,  Room  432,  Arlington,  Virginia, 
22203-3507  (703/358-2104). 

National  Environmental  Policy  Act 

The  Service  has  determined  that 
listing  actions  pursuant  to  section  4(a) 
of  the  Endangered  Species  Act  of  1973. 
as  amended,  do  not  require  an 
Environmental  Assessment  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969.  A 
notice  outlining  the  Service's  reasons 
for  this  determination  was  published  in 
the  October  25,  1983  Federal  Register 
(48  FR  49244). 
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Author 

The  primary  author  of  this  proposed  rule 
is  Lori  H.  Nordstrom,  Montana  State  Office 
(See  ADDRESSES  section).  Harold  M.  Tyus, 
Denver  Regional  Office,  U.S.  Fish  and 
Wildlife  Service,  Denver,  Colorado  served  as 
editor. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 


recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

PART  17— {AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  §  17.12(h)  is  amended  by  adding 
the  following,  in  alphabetical  order 
under  Campanulaceae — Bellflower 
family,  to  the  List  of  Endangered  and 
Threatened  Plants  to  read  as  follows: 

§  17.12    Endangered  and  threatened  plants. 

***** 

(h)*  •  • 


opeoes 


Common  name 


Historic  range 


Status       When  listed 


Critical 
hat><tat 


Special 
rules 


Water  howellia 


U.S.A.   (MT,   ID.  WA,  OR,    T 
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of  Marine 
Tuna  Purse  Seine 


Marine  Fisheries 

Oceanic  and 
ihistration  (NOAA), 


SUMMARY:  NMFS  issues  this  fmal  rule  to 
codify  the  definition  of  "import"  as 
used  in  the  regulations  restricting 
imports  into  the  United  States  of 
yellowfln  tima  and  certain  other  Hsh 
and  fish  products  for  purposes  of 
limiting  mortality  to  marine  mammals 
taken  during  commercial  fishing 
operations.  The  definition  clariHes  that 
a  fish  importation  occurs  under  the 
Marine  Mammal  Protection  Act 
(MMPA),  when  fish  or  fish  products  are 
released  for  entry  into  a  nation  by  that 
nation's  customs  authority,  and  not 
simply  upon  physical  entry  into  its 
territory. 

EFFECTIVE  DATE:  August  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Dana  S.  Wilkes.  NOAA,  (310)  980-4000, 
FAX  (310)  980-4047. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  rule  (58  FR  59007, 
November  5, 1993)  provided 


background  as.to  why  NMFS  considers 
it  useful  to  codify  the  definition  of 
"import".  The  definition  of  "import"  is 
relevant  both  to  shipments  into  the 
United  States,  and  to  shipments  from 
one  foreign  nation  to  another.  Although 
previous  regulations  have  not  defined 
"import",  NMFS  determined  that  tuna 
and  tuna  products  that  were 
transshipped  through  a  nation  without 
being  released  from  the  customs  custody 
of  that  nation,  would  not  be  considered 
as  having  been  imported  by  that  nation. 
In  other  words,  a  fish  or  fish  product  is 
not  "imported"  until  it  is  released  for 
entry  by  a  nation's  customs  authorities 

No  comments  were  received  on  the 
proposed  rule.  Accordingly,  it  is 
adopted  as  final  with  only  minor 
editorial  changes. 

Classification 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  fhsi 


Federal  Register  /  Vol.  59, 


this  rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals.  Penalties,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Dated:  July  7,  1994. 

Charles  Kamella. 

Acting  Program  Management  Officer. 
National  Marine  Fisheries  Sen-ice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  216  is  amended 
as  follows: 
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this  rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals.  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  July  7,  1994. 

Charles  Kamella, 

Acting  Program  Management  Officer. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  216  is  amended 
as  follows: 


PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361  etseq.,  unless 
otherwise  noted. 

2.  In  §  216.3.  a  new  definition  of 
"import"  is  added  in  alphabetical  order 
to  read  as  follows: 

§216^    Definitions. 

Import  means  to  land  on,  bring  into, 
or  introduce  into,  or  attempt  to  land  on, 
bring  into,  or  introduce  int^,  any  place 
subject  to  the  jurisdiction  of  the  United 
States,  whether  or  not  such  landing, 
bringing,  or  introduction  constitutes  an 
importation  within  the  Customs  laws  of 
the  United  States;  except  that,  for  the 
purpose  of  any  ban  issued  under  16 
U.S.C.  1371(a)(2)  on  the  importation  of 
fish  or  fish  products,  the  definition  of 


"import' 
apply. 


in  §216.24(e)(l)(ii)  shall 


3.  In  §  216.24,  paragraph  (e)(1)  is 
redesignated  as  paragraph  (e)(l)(i),  and 
a  new  paragraph  (e)(l)(ii)  is  added  to 
read  as  follows: 

§216.24    Taking  ami  ratated  act»  inci<tental 
to  commercial  fishing  operations. 

(e)*  *  • 

(l)(i)*   •   * 

(ii)  For  purposes  of  this  paragraph  (e). 
-and  in  applying  the  definition  of  an 
"intermediary  nation",  an  import  occurs 
when  the  fish  or  fish  product  is  released 
from  a  nation's  Customs'  custody  and 
enters  into  the  territory  of  the  nation. 
For  other  purposes,  "import"  is  defined 
in  §216.3. 
•       '  *        «        *        ,    ■ 
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This  section  of  the  FEI^ERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  negulatwns.  The 
purpose  of  these  nobc#s  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  rnaking  prior  to  th<  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  M  ituraiization  Service 

8  CFR  Part  214 
PNS  1654-94] 
RIN1115-AD66 

Temporary  Alien  vuiorkers  Seeking  H 
Classification  tor  the  Purpose  of 
Obtaining  Graduatf  Medical  Education 
or  Training 

AGENCY:  Immigratic  n  and  Naturalization 
Service,  Justice. 
ACnOM:  Proposed  n  le. 


SUMMARY:  This  rule  proposes  to  amend 
the  Immigration  an^  Naturalization 
Service  (Service)  regulations  with 
regards  to  the  treatiient  of  certain 
foreign  medical  graduates  seeking 
nonimmigrant  classification  under  the 
H-lB  classification  as  amended  by  the 
Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1941  (MTINA).  This 
rule  will  prohibit  ajforeign  medical 
graduate  firom  seeki  ag  H-lB 
classification  for  th  >  purpose  of  taking 
a  medical  residenq  in  the  United 
States.  It  will  also  riodify  the  eligibility 
standards  for  foreig  i  medical  graduates 
and  clarify  for  busii  lesses  and  the 
general  public  the  r  equirements  for 
medical  graduates'  :!as.srf5cation  and 
admission. 

DATES:  Written  con  ments  must  be 
^bmitted  on  or  bei  ore  September  12, 
1994. 

ADDRESSES:  Please  lubmit  written 
comments,  in  tripli  ::ate,  to  the  Records 
Systems  Division,  I  Hrector,  Policy 
Directives  and  Instiuctions  Branch, 
Immigration  and  N  ituraiization  Serv'ice, 
425  I  Street,  NW.,  r  )om  5307, 
Washington,  DC  20  536.  To  ensure 
proper  handling  pli  sase  reference  the 
INS  nimiber  1654-'  i4  on  your 
correspondence. 

FOR  FURTHER  MFORI  lATKM  COITACT: 
John  W.  Brown,  Senior  Immigration 
Examiner,  Adjudic  itions  Division, 
Immigration  and  N  ituraiization  Service, 


425  I  Street,  NW.,  room  7215, 
Washington,  DC  20536,  telephone  (202) 
514-3240. 

SUPPLEMENTARY  INFORMATION:  Prior  to 
the  enactment  of  the  Immigration  Act  of 
1990  (IMMACT),  Public  Law  101-649, 
with  certain  limited  exceptions, 
graduates  of  foreign  medical  schools 
seeking  to  come  to  the  United  States  to 
perform  services  in  the  medical 
professions  could  obtain  H-lB 
classification  only  if  they  were  coming 
pursuant  to  an  invitation  from  a  public 
or  nonprofit  private  educational  or 
research  institution  or  agency  to  teach 
or  conduct  research,  or  both,  at  or  for 
such  an  institution  or  agency.  This 
requirement  was  deleted  by  Public  Law 
101-649  which  allowed  for  the 
admission  of  foreign  medical  graduates 
under  the  H-lB  nonimmigrant 
classification  to  perform  any  and  all 
services,  including  direct  patient  care, 
in  the  medical  professions. 

The  Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991 ,  Public  Law  102- 
232,  December  12, 1991,  estabfished, 
among  other  things,  new  criteria  for  the 
admission  of  foreign  educated 
physicians  coming  to  the  United  States 
to  perform  services  in  the  medical 
professions.  Public  Law  102-232 
amended  section  212(j)(2)  of  the  Act  to 
provide  that  these  aliens  could  obtain 
H-lB  classification  in  either  of  two 
ways  as  follows: 

First,  (mirroring  the  pre-lMMACT 
language),  an  alien  can  be  accorded  H- 
IB  classification  if  the  aUen  is  coming 
to  the  United  States  pursuant  to  an 
invitation  from  a  public  or  nonprofit 
private  educational  or  research 
institution  or  agency  to  teach  or  conduct 
research,  or  both,  at  or  for  such 
institution  or  agency. 

Second,  an  alien  may  be  accorded  H- 
IB  classification  if  he  or  she  has  passed 
the  Federation  Licensing  Examination 
(FLEX)  or  an  equivalent  examination  as 
determined  by  the  Secretary  of  Health 
and  Human  Services.  Eligibility  under 
this  criterion  also  requires  a 
demonstration  that  the  alien  has 
competency  in  oral  and  written  English 
or  that  the  alien  has  graduated  fixim  a 
school  of  medicine  accredited  by  a  body 
or  bodies  approved  for  that  purpose  by 
the  Secretary  of  Education. 

Since  the  enactment  of  MTINA,  a 
number  of  questions  have  been  raised 
concerning  the  legality  of  graduates  of 


foreign  medical  schools  taking  graduate 
medical  education  or  training,  also 
known  as  residencies  or  internships,  as 
H-lB  nonimmigrant  aliens.  It  has  been 
argued  that  a  medical  residency 
constitutes  "services  in  the  medical 
professions"  since  a  portion  of  the 
residency  involves  providing  direct 
patient  care.  It  has  also  been  argued  thai 
a  medical  residency  meets  the  definition 
of  the  term  "specialty  occupation"  as 
contained  in  section  214(i)(l)  of  the  Act 
since  the  position  requires  the 
theoretical  and  practical  application  of 
a  body  of  highly  specialized  knowledge, 
and  a  bachelor's  or  higher  degree  in  the 
specific  specialty  is  a  minimum 
requirement  for  entry  into  the 
occupation. 

It  is  the  opinion  of  the  Service  that 
Congress  did  not  intend  the  H-lB 
nonimmigrant  classification  to  be 
utilized  by  graduates  of  foreign  medical 
schools  coming  to  the  United  States  lo 
undertake  medical  residencies  or 
otherwise  receive  graduate  medical 
education  or  training.  The  Service 
believes  that  graduates  of  medical 
schools  coming  to  the  United  States  to 
take  medical  residencies  or  otherwise 
receive  graduate  medical  education  or 
training  roust  seek  classification  as  )-1 
nonimmigrant  aliens. 

The  rationale  behind  this  opinion 
requires  an  examination  of  the  prior 
legislation  in  this  area.  Congress  enacted 
the  Health  Professionals  Education 
Assistance  Act  of  1976  (HPEAA),  Public 
Law  94—484,  in  response  to  a  number  of 
problems  with  foreign  medical 
graduates  in  the  United  States.  This 
legislation  established  the  )-l 
classification  as  the  sole  vehicle  for 
graduates  of  medical  schools  to  obtain 
graduate  medical  education  or  training 
in  the  United  States,  which  clearly 
includes  medical  residencies.  See 
sections  101(a)(15)(J)  and  212(j)(l)  of  the 
Act;  see  also  pre-IMMACT  section 
101(a)(15)(H)(i)  of  the  Act.  Section 
212(j)(l)  of  the  Act  describes  the  various 
requirements  for  foreign  medical 
graduates  coming  to  the  United  States  to 
receive  graduate  medical  education  or 
training.  Although  sections  303(a)(5)  (A) 
and  (B)  of  MTINA  provided  an  avenue 
for  foreign  medical  graduates  to  enter 
the  United  States  in  H-lB  status  to 
perform  services  in  the  medical 
professions  by  amending  sections 
101(a)(15)(H)(i)(b)  and  212(j)(2)  of  the 
Act,  MTINA  did  not  alter  the 


requirements  for  graduate  medical 
education  or  training  contained  in 
section  212(j)(l)  of  the  Act.  It  is  our 
opinion  that  Congress  would  not  place 
in  juxtaposition  two  such  clearly 
different  statutory  provisions  as  section 
212(j)(l)  and  section  212(j)(2)  of  the  Act 
if  it  intended  the  H-IB  and  J-1 
classifications  to  overlap  with  respect  to 
foreign  medical  graduates  seeking 
graduate  medical  education  or  training. 

Nothing  in  the  legislative  history  of 
either  IMMACT  of  MTINA  indicates 
that  Congress  intended  graduates  of 
medical  schools  to  obtain  graduate 
medical  education  or  training  under  the 
H-lB  classification.  In  the  absence  of 
clear  legislative  language  to  the 
contrary,  it  is  the  opinion  of  the  Service 
that  graduates  of  foreign  medical 
schools  must  utilize  the  J-1 
classification  to  undertake  medical 
residencies.  Therefore,  those  aliens  who 
were  previously  accorded  H-lB 
classification  in  order  to  take  a  medical 
residency  will  be  required  to  seek  a 
change  of  nonimmigrant  classification 
to  that  of  the  J-1  nonimmigrant  alien. 

This  rule  proposes  to  amend 
paragraph  (h)(2)(ii)  by  removing  the  last 
two  sentences  of  the  paragraph.  The 
change  will  allow  a  petitioner  to  file  a 
single  petition  for  multiple  beneficiaries 
even  when  the  beneficiaries  on  the 
petition  will  be  applying  for  visas  at 
more  than  one  consulate  or  port-of- 
entry.  Under  the  prior  regulation,  the 
Service  required  separate  petitions  for 
the  beneficiaries  where  the  aliens 
desired  to  apply  for  nonimmigrant  visas 
at  different  consulates  or  where  the 
alien  beneficiaries  were  going  to  seek 
entry  at  more  than  one  port-of-entry. 
This  proposed  revision  will  save 
petitioners  the  time  and  expense  of 
filing  multiple  petitions  for  a  group  of 
aliens  since,  under  the  proposed  rule, 
only  a  single  petition  will  be  required. 
The  Service  will,  of  course,  notify  each 
consular  post  or  port-of-entry  listed  on 
the  petition  of  the  approval  of  the 
petition.  The  other  requirements  of  the 
paragraph,  i.e.,  that  the  aliens  will  be 
performing  the  same  service  or  receiving 
the  same  training,  for  the  same  period 
of  time  and  in  the  same  location,  have 
not  been  changed. 

This  rule  also  proposes  to  amend 
paragraph  (h)(13)(iv).  which  discusses 
the  limitations  on  admission  for  H-2B 
and  H-3  nonimmigrant  aliens,  by 
adding  a  sentence  differentiating 
between  an  H-3  alien  trainee  and  an  H- 
3  participant  in  a  "special  education 
exchange  visitor  program."  As 
contained  in  the  previous  regulation, 
any  H-3  alien  who  had  spent  18  months 
in  the  United  States  as  an  H  or  L 
nonimmigrant  alien  could  not  seek 


Federal  Register  /  Vol.  59.  No.  134  /  Thursday.  July  14.  1994  /  Proposed  Rules 


35867 


requirements  for  graduate  medical 
education  or  training  contained  in 
section  212(j)(l)  of  the  Act.  It  is  our 
opinion  that  Congress  would  not  place 
in  juxtaposition  two  such  clearly 
different  statutory  provisions  as  section 
212(j)(l)  and  section  212(j)(2)  of  the  Act 
if  it  intended  the  H-IB  and  J-1 
classifications  to  overlap  with  respect  to 
foreign  medical  graduates  seeking 
graduate  medical  education  or  training. 

Nothing  in  the  legislative  history  of 
either  IMMACT  of  MTINA  indicates 
that  Congress  intended  graduates  of 
medical  schools  to  obtain  graduate 
medical  education  or  training  under  the 
H-lB  classification.  In  the  absence  of 
clear  legislative  language  to  the 
contrary,  it  is  the  opinion  of  the  Service 
that  graduates  of  foreign  medical 
schools  must  utilize  the  J-1 
classification  to  undertake  medical 
residencies.  Therefore,  those  aliens  who 
were  previously  accorded  H-lB 
classification  in  order  to  take  a  medical 
residency  v«ll  be  required  to  seek  a 
change  of  nonimmigrant  classification 
to  that  of  the  J-1  nonimmigrant  alien. 

This  rule  proposes  to  amend 
paragraph  (h)(2)(ii)  by  removing  the  last 
two  sentences  of  the  paragraph.  The 
change  will  allow  a  petitioner  to  file  a 
single  petition  for  multiple  beneficiaries 
even  when  the  beneficiaries  on  the 
petition  will  be  applying  for  visas  at 
more  than  one  consulate  or  port-of- 
entry.  Under  the  prior  regulation,  the 
Service  required  separate  petitions  for 
the  beneficiaries  where  the  aliens 
desired  to  apply  for  nonimmigrant  visas 
at  different  consulates  or  where  the 
alien  beneficiaries  were  going  to  seek 
entry  at  more  than  one  port-of-entry. 
This  proposed  revision  vrill  save 
petitioners  the  time  and  expense  of 
filing  multiple  petitions  for  a  group  of 
aliens  since,  under  the  proposed  rule, 
only  a  single  petition  will  be  required. 
The  Service  will,  of  course,  notify  each 
consular  post  or  port-of-entry  listed  on 
the  petition  of  the  approval  of  the 
petition.  The  other  requirements  of  the 
paragraph,  i.e.,  that  the  aliens  will  be 
performing  the  same  service  or  receiving 
the  same  training,  for  the  same  period 
of  time  and  in  the  same  location,  have 
not  been  changed. 

This  rule  also  proposes  to  amend 
paragraph  (h)(13)(iv),  which  discusses 
the  limitations  on  admission  for  H-2B 
and  H-3  nonimmigrant  aliens,  by 
adding  a  sentence  differentiating 
between  an  H-3  alien  trainee  and  an  H- 
3  participant  in  a  "special  education 
exchange  visitor  program."  As 
contained  in  the  previous  regulation, 
any  H-3  alien  who  had  spent  18  months 
in  the  United  States  as  an  H  or  L 
nonimmigrant  alien  could  not  seek 


extension,  change  status,  or  be 
readmitted  to  the  United  States  unless 
the  alien  had  spent  6  months  outside 
the  United  States.  This  paragraph  is 
inconsistent  with  paragraph 
(h)(9)(iii}(D)(I)  which  provides  that  an 
H-3  petition  for  an  ahen  trainee  shall  be 
valid  for  a  period  of  two  years. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  hnmigration 
and  Naturahzation  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has    . 
reviewed  this  regulation  and  by 
approving  it  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  regulation  merely  clarifies 
certain  provisions  of  the  MTINA 
relating  to  physicians  desiring  to  take 
medical  residencies  in  this  country  and 
modifies  certain  filing  procedures  for 
petitions  to  reduce  filing  fees. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  hnmigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  addressed  this  rule  in  light  of 
the  criteria  in  Executive  Order  12606 
and  has  determined  that  it  will  have  no" 
effect  on  family  well-being. 

List  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedures.  Aliens,  Employment, 
Organization  and  functions 
(Government  agencies). 

Accordingly,  part  214  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 


PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1182, 1184 
1186a.  1221. 1281. 1282;  8  CFR  part  2. 

2.  Section  214.2  is  amended  by: 

a.  Revising  paragraph  (h)(2)(ii); 

b.  Adding  paragraph  (h)(4)(viii)(D); 
and  by 

c.  Revising  paragraph  (h)(13)(iv),  to 
read  as  follows: 

§214.2    Special  requirements  tor 
admission,  extension,  and  maintenance  of 
status. 


(h) 
(2) 


*  •  • 

*  *  • 


(ii)  Multiple  beneficiaries.  More  than 
one  beneficiary  may  be  included  in^an 
H-2A,  H-2B.  or  H-3  petition  if  the 
beneficiaries  will  be  performing  the 
same  service,  or  receiving  the  same 
training,  for  the  same  period  of  time, 
and  in  the  same  location. 

*  *        *        •        • 

(4)*    •    * 
(viii)  •   •  • 

(D)  Aliens  coming  to  the  United  States 
to  receive  graduate  medical  education 
or  training.  Aliens  coming  to  the  United 
States  to  receive  graduate  medical 
education  or  training  are  not  eligible  for 
H-lB  classification.  Such  aliens  must 
seek  classification  pursuant  to  section 
10l(a)(l5)(J)oftheAct. 

*  *        •        •        • 

(13)  *   •   • 

(iv)  H-2B  and  H-3  limitation  on 
admission.  An  H-2B  alien  who  has 
spent  three  years  in  the  United  States 
under  section  101(a)(15)  (H)  and/or  (L) 
of  the  Act;  an  H-3  alien  participant  in 
6  special  education  program  who  has  - 
.  spent  18  months  in  the  United  States 
under  section  101(a)(15)  (H)  and/or  (L) 
of  the  Act;  and  an  H-3  alien  trainee  who 
has  spent  24  months  in  the  Uniiad 
States  under  section  101(a)(15)  (H)  and/ 
or  (L)  of  the  Act  may  not  seek  extension, 
change  status,  or  be  readmitted  to  the 
United  States  under  section  101(a)(15) 
(H)  and/or  (L)  of  the  Act  unless  the  alien 
has  resided  and  been  physically  present 
outside  the  United  States  for  the 
immediate  prior  six  months. 
•        •        *        •        * 

Dated:  June  9. 1994. 
Doris  Meissner, 

Commissioner,  Immigration  and 

Naturalization  Senice. 

IFR  Doc.  94-17009  Filed  7-13-94;  8:45  am) 
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DEPARTMENT  01  ■  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Chapter  1 

Regulatory  RevieW 

AGENCY:  Federal  y'viation 
Administration,  Transportation. 
ACTION:  Regulator  r  review. 


SUMMARY:  This  do  niment  summarizes 
the  major  commei  ts  the  F.^A  received 
in  response  to  its  i  lotice  requesting  that 
the  public  identif;  regulations  that  it 
believes  should  b<  amended  or 
eliminated  to  redi  ce  undue  regulatory 
burdens,  consistei  it  with  the  FAA's. 
statutory  safety,  s«  curity,  and  other  • 
public  interest  res  }onsibilities.  The 
information  is  ne€  ded  from  the 
commenters  to  he  p  the  FAA  respond  to 
the  Administratio  I's  direction  to  design 
regulations  in  the  most  effective  manner 
to  achieve  their  re  >ulatory  objective. 
FOR  FURTHER  INFOffMATlON  CONTACT: 
Mr.  Chris  Christie  Director,  Office  of 
Rulemaking.  Fede  al  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Wa;  hington,  DC  20591; 
telephone  (202)  26  7-9677. 

SUPPIEMEMTARY  INFORMATION:  On 
January  10. 1994,  the  F.\A  published  a 
request  that  the  pi  blic  identify 
regulations  that  it  )elieves  should  be 
amended  or  elimii  lated  to  reduce  undue 
regulatory  burden: ;.  if  any,  consistent 
with  the  FAA's  statutory  safety, 
security,  and  othe:  public  interest 
responsibilities.  T  lis  notice  responded 
to  the  recommend  ition  of  the  15- 
member  National  ( Commission  to  Ensure 
a  Strong  Competit:  ve  Airline  Industry, 
the  recommendati  )ns  of  the  Vice 
President's  Nation  d  Performance 
Review,  and  DOT  md  FAA  regulatory 
initiatives.  The  FA  A  also  noted  that  it 
intends  to  use  the  responses  to  this 
nquest  to  facilitat(  i  the  regulatory 
review  I  envisione  i  by  Executive  Order 
No.  12S66.  "Regul  itory  Planning  and 
Review.  •  iSeptem  ler  30.  1993).  The 
order  requires  agei  icies  periodically  to 
review  their  existi:  ig  significant 
regulations  to  dete  rmine  whether  any 
should  be  modiBei  I  or  eliminated  to 
make  the  agency's  regulatory  program 
more  effective  and  less  burdensome. 

The  FAA  reques  ;ed  that  commenters 
focus  their  recomr  lendations  on  up  to 
three  regulations  t  ley  believe  to  be  of 
primary  concern—  rather  than  catalogue 
all  rules  that  they  i  nay  view  to  be 
objectionable  in  sc  me  respects.  This 
request  was  made  o  fecilitate  the 
development  of  a  i  lanageable  overall 
proposal.  Commeii  ters  also  were  asked 
to  rank  in  priority  )rder  the  regulations 


that  the  commenters  believed  the 
agency  should  address  first.  In  addition, 
each  submission  was  to  include  an 
explanation  of:  (1)  How  the  identified 
regulatory  requirement  is  burdensome; 
(2)  how  the  requirement  should  be 
changed  or  deleted,  including,  where 
possible,  suggested  draft  substitutes;  (3) 
how  a  regulatory  change  would  beneBt 
the  public;  and  (4)  how  a  proposed 
regulatory  change  would  provide  an 
adequate  level  of  safety,  security,  or 
environmental  protection.  The  FAA  also 
noted  that  specific  economic 
information  to  support  a  reliable  cost/ 
benefit  analysis  of  the  proposed  change 
would  be  of  assistance. 

The  FAA  received  more  than  400 
comments  from  184  commenters.  The 
agency  has  completed  its  initial  review 
of  these  comments  and  is  considering 
each  in  the  light  of  the  agency's  safety 
priorities.  The  appropriate  FAA 
program  office  is  preparing  a  response 
to  each  of  these  comments,  and  a 
comprehen.sive  document  containing 
the  FAA's  responses  will  be  available  to 
the  pubUc  through  an  announcement  in 
the  Federal  Register  later  this  year. 

The  commenters  represented: 

•  Air  carriers,  including  professional 
trade  associations. 

•  Air  taxi/commercial  operators, 
including  professional  trade 
associations. 

•  General  aviation,  including 
professional  trade  associations. 

•  Rotorcraft,  including  professional 
trade  associations. 

•  Manufacturers. 

•  State  transportation  agencies/ 
airport  authorities. 

•  Repair  facilities. 

•  Aviation-related  businesses. 

•  Flight  schools. 

'  •  Public  interest  group. 

•  Intergovernmental  organization. 

•  Aviation  foundation. 

•  Union. 

•  Individiduals. 

Comments  received  addressed  40 
parts  of  the  Federal  Aviatio.T 
Regulations  (FAR),  4  FAA  Orders.  7 
Notices  of  Proposed  Rulemaking 
(NPRMs),  4  sections  of  Chapter  49  of  the 
U.S.  Code,  5  Advisory  Circulars,  2 
Special  Federal  Aviation  Regulations 
(SFAR),  the  Airman's  Information 
Manual,  an  Airworthiness  Directive,  an 
Action  Notice,  the  Freedom  of 
Information  Act,  and  the  Notices  to 
Airmen  (NOTAMs)  System.  The 
following  Federal  Aviation  Regulations 
were  addressed  most  frequently: 

FAJl  Part 

Part  11 — General  Rulemaking  Procedures 
Part  21 — Certification  Procedures  for 
Products  and  Parts 


Part  23 — Airworthiness  Standards;  Normal. 

Utility,  Acrobatic,  and  Commuter 

Category  Airplanes 
Part  25 — Airworthiness  Standards:  Transport 

Category  Airplanes 
Part  43 — Maintenance,  Preventive 

Maintenance.  Rebuilding  and  Alteration 
Part  61— Certification:  Pilots  and  Flight 

Instructors 
Part  91— General  Operating  and  Flight  Rules 
Part  107 — Airport  Security 
Part  121 — Certification  and  Operations: 

Domestic,  Flag,  and  Supplemental  Air' 

Carriers  and  Commercial  Ojjerafors  of 

Large  Aircraft 
Part  135 — Air  Taxi  Ojjerators  and* 
■    Commercial  Operators 
Following  are  the  primary  segments  of 
the  public  whose  comments  reflected 
common  themes,  and  the  main  i.ssues 
they  addres-sed: 

Air  Carriers 

•  Aging  Aircraft.  Commenters  stated 
that  regulations  that  have  been  proposed 
by  the  FAA  to  require  aircraft  operators 
to  ensure  that  airworthiness 
requirements  applicable  to  older  aircraft 
continue  to  be  met  should  be  withdrawn 
or  modiHed  prior  to  implementation, 
and  that  air  carriers  should  be  permitted 
to  develop  Uieir  own  specific  programs 
for  dealing  with  corrosion.  Some 
commenters  stated  that  the  FAA  has 
over-utilized  Airworthiness  Directives 
(ADs)  to  implement  the  aging  aircraft 
program,  and  that  such  programs  have 
become  unduly  broad  and  burdensome. 

•  Airport  security.  Commenters  stated 
that  regulations  that  limit  access  to 
certain  secure  areas  of  airports  have 
proven  much  more  costly  to  air  carriers 
than  the  FAA  had  forecasted,  and 
should  be  modified  and  standardized. 

•  Drug  testing.  Industry  commenters 
asserted  that  random  drug  testiiig 
should  be  reduced  to  10  percent  of 
employees  per  year,  rather  than  the 
ciurent  50  percent. 

•  A/rcra^  simu/ahon.  Commenters 
addressed  various  aspects  of  simulator 
training  and  recommended  revising  part 
121,  Appendix  H,  Advanced  Simulation 
Plan,  to  take  into  account  advances  in 
simulator  sophistication  and  capability: 

Air  Taxi  and  Commercial  Operators 

•  Single-engine  Instnunent  Flight 
Rules  IIFR).  Commenters  recomniended 
eliminating  the  current  prohibition  of 
passenger-carrying  operations  in  single- 
engine  airplanes  for  compensation  or 
hire  under  IFR  conditions,  particularly 
for  turbine-powered  aircraft. 

•  Weather  reports  and  forecasts. 
Certain  operators  wanted  more 
flexibility  in  evaluating  weather 
conditions  at  destination  airports  prior 
to  departure,  and  to  expand  the  number 
of  sources  of  approved  weather 
reporting.  The  issue  was  raised  by 


helicopter  operators,  including  air 
ambulance  services,  as  well  as  by  other 
certificate  holders. 

•  Maintenance.  Certain  operators 
stated  that  pilots  who  have  appropriate 
training  but  who  are  not  certificated 
mechanics  should  be  permitted  to 
perform  certain  maintenance  functions 
such  as  the  reconfiguration  of  aircraft 
seating. 

General  Aviation 

•  Medical  certification  requirements. 
Commenters  supported  eliminating  or 
relaxing  medical  certificate 
requirements  for  pilots  whose  pilot 
certificates  currently  require  a  third- 
class  medical  certificate.  One  common 
recommendation  was  to  extend  the 
duration  of  a  third-class  medical 
certificate  fix)m  2  years  to  4  years. 

•  Biennial  flight  review.  Commenters 
made  a  number  of  recommendations  to 
eliminate  the  requirement  for  the 
biennial  flight  review,  either  for  all 
pilots  or  for  certain  pilots  based  on  their 
experience  or  the  nature  of  their  flight 
operations. 

•  Aircraft  annual  inspections. 
Commenters  recommended  several 
approaches  to  relaxing  the  current 
requirements  for  annual  inspections, 
including  extending  the  inspection 
requirement  to  every  2  years, 
particularly  for  aircraft  not  flown  for 
compensation  or  hire. 

•  Aircraft  simulation.  Certain 
commenters  disagreed  with  the  FAA's 
interpretation  requiring  that  a  flight 
instructor  certify  training  in  flight 
simulation  in  order  for  a  pilot  to  log  that 
time. 

Manufacturers 

•  Emergency  landing  dynamic 
conditions.  Commenters  requested  that 
the  FAA  standardize  its  position 
regarding  pass/fail  criteria  for  transport 
category  airplane  seats.  Commenters 
also  requested  modification  to  proposals 
and  current  regulations  affecting 
emergency  landing  dynamic  conditions 
criteria  for  airplane  seats. 

•  High  intensity  radiated  fields 
(HIRF).  Commenters  requested  that  the 
FAA  modify  the  procedures  for 
establishing  requirements  for  HIRF  and  ~ 
lightning  effects  to  enable 
manufacturers  to  identify  these 
requirements  early  in  an  aircraft 
certification  program. 

Airport/State  Agencies 

•  Airport  Security.  Commenters 
stated  that  operators  of  small  airports 
are  particularly  concerned  about  the 
costs  of  controlling  access  to  areas 
identified  as  critical  for  security 
reasons.  Commenters  referred  to  what 
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helicopter  operators,  including  air 
ambulance  services,  as  well  as  by  other 
certificate  holders. 

•  Maintenance.  Certain  operators 
stated  that  pilots  who  have  appropriate 
training  but  who  are  not  certificated 
mechanics  should  be  permitted  to 
perform  certain  maintenance  hmctions 
such  as  the  reconfiguration  of  aircraft 
seating. 

General  Aviation 

•  Medical  certification  requirements. 
Conunenters  supported  eliminating  or 
relaxing  medical  certificate 
requirements  for  pilots  whose  pilot 
certificates  currently  require  a  third- 
class  medical  certificate.  One  common 
recommendation  was  to  extend  the 
duration  of  a  third-class  medical 
certificate  fifx)m  2  years  to  4  years. 

•  Biennial  flight  review.  Commenters 
made  a  number  of  recommendations  to 
eliminate  the  requirement  for  the 
biennial  flight  review,  either  for  all 
pilots  or  for  certain  pilots  based  on  their 
experience  or  the  nature  of  their  flight 
operations. 

•  Aircraft  annual  inspections. 
Commenters  recommended  several 
approaches  to  relaxing  the  current 
requirements  for  annual  inspections, 
including  extending  the  inspection 
requirement  to  every  2  years, 
particularly  for  aircraft  not  flown  for 
compensation  or  hire. 

•  Aircraft  simulation.  Certain 
commenters  disagreed  with  the  FAA's 
interpretation  requiring  that  a  flight 
instructor  certify  training  in  flight 
simulation  in  order  for  a  pilot  to  log  that 
time. 

Manufacturers 

•  Emergency  landing  dynamic 
conditions.  Commenters  requested  that 
the  FAA  standardize  its  position 
regarding  pass/fail  criteria  for  transport 
category  airplane  seats.  Commenters 
also  requested  modification  to  proposals 

-and  current  regulations  affecting 
emergency  landing  dynamic  conditions 
criteria  for  airplane  seats. 

•  High  intensity  radiated  fields 
(HIRF).  Commenters  requested  that  the 
FAA  modify  the  procedures  for 
establishing  requirements  for  HIRF  and 
lightning  effects  to  enable 
manufacturers  to  identify  these 
requirements  early  in  an  aircraft 
certification  program. 

Airport/State  Agencies 

•  Airport  Security.  Commenters 
stated  that  operators  of  small  airports 
are  particularly  concerned  about  the 
costs  of  controlling  access  to  areas 
identified  as  critical  for  security 
reasons.  Commenters  referred  to  what 


are  described  as  excessive  restrictions 
on  pubhc  access  at  certain  airport 
facilities,  such  as  fixed  base  operators. 

•  Airport  aid.  Commenters  requested 
better  access  to  information  on  the  FAA 
Airport  Aid  Program,  changes  in  certain 
funding  criteria,  and  greater 
consideration  to  costs  of  compliance 
with  AC  criteria. 

•  Private  pilot  privileges  and 
limitations.  Commenters  requested  that 
part  61  of  the  FAR  be  amended  to 
permit  the  reimbursement  of  private 
pilots  for  fuel  and  oil  expenses  for 
search  and  rescue  operations  without 
requiring  the  pilots  to  have  a         , 
commercial  pilot  certificate. 

Certain  issues  were  mentioned 
relatively  prominently  by  more  than  one 
segment  of  the  aviation  community. 
These  issues  included  the  following: 

•  Airworthiness  Directives/Advisory 
Circulars.  Commenters  cited  costs 
associated  with  compliance  with  ACs 
(which  are  not  mandatory)  and  ADs 
(which  are  regulatory).  Commenters 
suggested  treating  certain  issues  through 
the  regulatory  process  rather  than 
through  ACs,  and  also  suggested 
modifications  to  the  AD  process, 
including  compliance  schedules. 

•  Flight  time  limitations  and  rest 
requirements.  Commenters  suggested 
changes  to  pilot  requirements  under 
part  135  and  to  requirements  under  part 
121  applicable  to  supplemental  air 
carriers. 

•  Inoperative  instruments  and 
equipment/MEL  Commenters  cited 
restrictions  affecting  air  carrier  and 
small  aircraft  MELs  and  requested 
greater  flexibiUty  in  operating  aircraft 
with  inoperative  instruments  and 
equipment  that  they  described  as  non- 
essential. 

•  Major  repairs  and  alterations. 
Commenters  requested  relief  from 
various  requirements  of  part  43, 
Appendix  A,  Major  Alterations,  Major 
Repairs,  and  Preventive  Maintenance,  as 
well  as  Appendix  B,  Recording  of  Major 
Repairs  and  Major  Alterations. 

Many  issues  in  these  areas  are  being 
addressed  by  the  FAA  in  ongoing 
rulemaking  initiatives.  Other  issues, 
such  as  the  harmonization  of  American 
and  European  aircraft  certification 
standards,  currently  are  being  addressed 
by  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

In  addition,  a  number  of  commenlers 
state  that  FAA's  rulemaking  process 
should  be  streamlined  and  that 
regulatory  analysis  and  evaluation— the 
study  of  economic  costs  and  benefits  of 
proposed  regulations  or  amendments — 
should  be  improved.  The  FAA  is 
reviewing  the  rulemaking  process  and  is 
examining  several  hew  methods  for 


improving  and  speeding  the  rulemaking 
process.  The  FAA  also  continues  to 
modify  the  ARAC  process  to  make  this 
approach  to  rulemaking  more  efficient 
and  better  able  to  meet  its  original 
objective  of  speeding  the  rulemaking 
process  and  expanding  public 
involvement.  The  FAA  Office  of 
Aviation  Policy,  Plans,  and  Management 
Analysis,  whidi  conducts  regulatory 
evaluations  and  analyses,  is  working 
with  industry  to  improve  methodologies 
for  economic  analysis.  These  efforts 
include  finding  means  to  obtain  better 
cost  data  from  industry,  to  improve  the 
methodology  used,  and  to  improve 
communication  between  the  FAA.  DOT, 
and  Congress  on  the  costs  and  benefits 
of  anticipated  rulemaking  projects.  The 
FAA  also  is  participating  in  a 
government-wide  project  to  improve  the 
use  of  regulatory  cost  and  benefit 
analyses. 

The  FAA  recognizes  the  value  of 
evaluating  current  and  proposed 
regulations  in  terms  of  safety  and  other 
benefits  against  their  potential  cost  to 
the  public.  Public  comment  in  response 
to  NPRMs.  as  well  as  during  the  ARAC 
process,  ensure  that  the  FAA  will 
receive  public  input  on  specific 
regulatory  proposals.  This  regulatory 
review  has  afforded  the  FAA  an 
opportunity  to  understand  further  the 
public's  viewpoints  and  concerns  about 
current  and  proposed  regulations  as 
well  as  the  regulatory  process.  The  FAA 
expects  to  complete  its  review  of  all 
comments  received  and  make  available 
a  report  responding  to  all  comments 
within  the  next  few  months. 

Issued  in  Washington,  DC.  on  July  7. 1994. 
Chris  A.  Christie, 
Director,  Office  of  Rulemaking. 
[FR  Doc.  94-17021  Filed  7-1^-94;  8:45  am] 
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14CFRPart71 

CAirspace  Docket  No.  94-ASW-2] 

Proposed  Alteration  of  Jet  Routes;  LA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
realign  five  jet  routes  located  in 
Louisiana.  The  New  Orleans  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  will 
be  decommissioned  because  the 
platform  on  which  it  is  located  is 
deteriorating.  As  a  result,  the  Harvey. 
LA.  (VORTAC)  will  be  upgraded  to  a 
high  class  navigational  aid  and  the  five 
jet  routes  would  be  realigned  to  use  the 
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Harvey,  LA.  VORTAC.  This  action 
would  enhance  ^ir  traffic  procedures 
and  accommodate  concerns  of  airspace 
users.  j 

DATES:  Commenis  must  be  received  on 
or  before  Augustjao,  1994 
ADORESSES:  Sen<  comments  on  the 
proposal  in  tripl  cate  to: 

Manager,  Air  Traffic  Division,  ASW- 
500 

Docket  No.  94- ASW-2, 

Federal  Aviation  Administration, 

4400  Blue  Moind  Road, 

Fort  Worth,  TX  76193-0500. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.i|.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  ofHce  of  the  Regional  Air  Traffic 
Division.  ] 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thotias,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rliles  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230.  ] 

SUPPLEMENTARY  KFORMATION: 

Comments  Invittd 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  sujoh  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  vjews  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  ijivited  on  the  overall 
regulatory,  aeroi^autical,  economic, 
environmental,  end  energy-related 
aspects  of  the  pr  )posal. 
Communication!  should  identify  the 
airspace  docket  i  tumber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Coihmenters  wishing  the 
FAA  to  acknowl  >dge  receipt  of  their 
comments  on  thi  s  notice  must  submit 
with  those  comn  lents  a  self-addressed, 
stamped  postcar  1  on  which  the 
following  statem  ent  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ASW-2.*'  The  postcard  will  be  date/time 
stamped  and  retiuned  to  the 
commenter.  All  i  :ommunications 
received  on  or  bsfore  the  specified 
closing  date  for  Comments  will  be 
considered  befo^  taking  action  on  the 
proposed  rule.  T  le  proposal  contained 
in  this  notice  mt  y  be  changed  in  light 
of  comments  recsived.  All  comments 


IMI 


submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Qrcular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
realign  five  jet  routes  located  in 
Louisiana.  The  New  Orleans  VORTAC 
will  be  decommissioned  because  it  is 
located  on  a  platform  which  is 
deteriorating.  As  a  result,  Harvey 
VORTAC  will  be  upgraded  to  a  high 
class  navigational  aid  and  the  five  jet 
routes  would  be  realigned  to  use  the 
Harvey,  LA,  VORTAC.  This  action 
would  enhance  air  traffic  procedures 
and  accommodate  concerns  of  airspace 
users.  Jet  routes  are  published  in 
paragraph  2004  of  FAA  Order  7400.9A 
dated  June  17,  1993,  and  effective 
September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The  jet 
routes  listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techjiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  -  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71  -  [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  740O.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  2004-Jet  Routes 


1-2  (Revised] 

From  Mission  Bay.  CA,  via  Imperial,  CA; 
Bard,  AZ;  INT  of  the  Bard  089  and  Gila  Bend, 
AZ,  261  radials;  Gila  Bend,  Cochise.  AZ;  El 
Paso.  TX;  Fort  Stockton,  TX;  )unction,  TX; 
San  Antonio,  TX;  Humble,  TX;  Lake  Charles, 
LA;  Senunes.  AL;  Crestview.  FL;  INT  of  the 
CrestvieW  091  and  the  Tallahassee,  FL,  290 
radials;  Tallahassee,  FL;  to  Taylor,  FL. 


J-31  [Refvisedl 

From  Leeville,  LA;  Harvey,  LA;  Meridian, 

MS;  to  Vulcan. 


1-35  (Revised) 

From  McComb,  MS;  Leeville,  LA;  Sidon,  MS; 

Memphis,  TN; 

Farmington,  MO;  St  Louis,  MO;  Capital,  IL; 

Pontiac,  IL; 

)oliet.  IL;  to  Northbrook,  IL 


J-37  [Revised] 

From  Hobby,  TX,  via  INT  of  the  Hobby 
084'T(081"'M)  and  Harvey,  LA,  265T(263''M) 
radials;  Harvey;  Semmes,  AL;  Montgomery, 
AL;  Spartanburg,  SC;  Lynchburg,  VA; 
Gordonsville,  VA;  Brooke,  VA;  INT  Brooke 
067  and  Coyle,  NJ,  226  radials;  to  Coyle. 
From  Kennedy,  NY;  Kingston,  NY;  Albany, 
NY;  Massena,  NY,  to  the  INT  of  the  Massena 
037  radial  and  the  United  States/Canadian 
Border.  . 


J-58  (Revised]         ^ 
From  Oakland,  CA,  via  Manteca,  CA; 
Coaldale,  NV;  Wilson  Creek,  NV;  Milford, 
UT;  Farmington,  NM;  Las  Vegas,  NM; 
Amarillo,  TX;  Wichita  Falls,  TX;  Dallas-Fort 
Worth,  TX;  Alexandria,  LA;  Harvey,  LA;  INT 
of  Grand  Isle,  LA,  104  and  Oestview,  FL,  201 
radials;  INT  of  Grand  Isle  104  and  Sarasota, 
FL,  286  radials;  Sarasota;  Lee  County,  FL;  to 
the  INT  Lee  County  118  and  Palm  Beach,  FL. 
184  radials. 


Issued  in  Washington,  DC.  on]uly  6, 1994 

Harold  W.  Becker 

Mnnoger.  Airspace-Rules  and  Aeronautical 
Information  Division 

|FR  Doc.  94^17012  Filed  7-13-94,  8:45  am] 

Bunng  Coda  4916-13-F 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Utah  Pennanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and     - 

extension  of  public  comment  period  on 

proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  revisions  pertaining  to  a 
previously  proposed  amendment  to  the 
Utah  permanent  regulatory  program 
(hereinafter,  the  "Utah  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  TTie 
revisions  for  Utah's  proposed  rules 
pertain  to  Utah's  general  backfilling  and 
grading  requirements;  previously  and 
continuously  mined  areas;  and 
approximate  original  contour  (AOC). 
The  amendment  is  intended  to  revise 
the  Utah  program  to  be  consistent  with 
the  corresponding  Federal  regulations, 
clarify  ambiguities,  and  improve 
operational  efficiency. 
DATES:  Written  corriments  must  be 
received  by  4:00  p.m..  ra.d.t.  July  29, 
1994.  ■ 

ADORESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 

Copies  of  the  Utah  progreun,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review^  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
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J-58  [Revised] 

From  Oakland,  CA,  via  Manteca,  CA; 
Coaldale,  NV;  Wilson  Creek.  NV;  Milford. 
UT;  Farmington,  MM;  Las  Vegas.  NM; 
Amarillo,  TX;  Wichita  Falls,  TX;  Dallas-Fort 
Worth,  TX;  Alexandria,  LA;  Harvey,  LA;  INT 
of  Grand  Isle,  LA,  104  and  Oestview,  FL,  201 
radials;  INT  of  Grand  Isle  104  and  Sarasota, 
FL,  286  radials;  Sarasota;  Lee  County,  FL;  to 
the  INT  Lee  County  118  and  Palm  Beach,  FL. 
184  radials. 


Issued  in  Washington,  IX.  on  July  6, 1994 

Harold  W.  Becker 

Managt^r.  Airspace-Rules  and  Aeronautical 
Information  Division 

(PR  Doc.  94-17012  Filed  7-13-94,  8:45  am) 

BUnng  Cod«  4910-13-F 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Utah  Pemfianent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  public  comment  period  on 

proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  revisions  pertaining  to  a 
previously  proposed  amendment  to  the 
Utah  permanent  regulatory  program 
(hereinafter,  the  "Utah  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMOIA).  The 
revisions  for  Utah 's  proposed  rules 
pertain  to  Utah's  generafbackfilling  and 
grading  requirements;  previously  and 
continuously  mined  areas;  and 
approximate  original  contour  (AOC). 
The  amendinent  is  intended  to  revise 
the  Utah  program  to  be  consistent  with 
the  corresponding  Federal  regulations, 
clarify  ambiguities,  and  improve 
operational  efficiency. 
DATES:  Written  corriments  must  be 
received  by  4:00  p.m..  ra.d.t.  July  29, 
1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  deUvered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review/  at  the  addresses  hsted  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 


Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Thomas  E.  Ehmett,  Acting  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue, 
NW.,  Suite  1200.  Albuquerque,  NM 
87102,  Telephone:  (505)  766-1486. 
Utah  Coal  Regulatory  Program,  Division 
of  Oil,  Gas  and  Mining,  355  West 
North  Temple,  3  Triad  Center,  Suite 
350,  Salt  Lake  City,  UT  84180-1203, 
Telephone:  (801)  538-5340. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  Telephone:  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21, 1981,  the  Secretary  of 
(he  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21. 
1981,  Federal  Register  (46  PR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15,  944.16,  and 
944.30. 

II.  Proposed  Amendment 

By  letter  dated  November  12, 1993, 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA 
(administrative  record  No.  UT-875). 
Utah  submitted  the  proposed 
amendment  in  response  to  the  required 
program  amendments  at  30  CFR  944.16 
(a),  (b),  (c),  and  (d)  and  at  its  own 
initiative.  The  provisions  of  the  Utah 
Administrative  Rules  (Utah  Admin.  R.) 
that  Utah  proposed  to  revise  and  add 
were:  Utah  Admin.  R.  645-301-553.200, 
spoil  and  waste;  Utah  Admin.  R.  645- 
301-553.252,  refuse  piles;  Utah  Admin. 
R.  645-301-553.500  to  read,  previously 
mined  areas;  Utah  Admin.  R.  645-301- 
553.520,  continuously  mined  areas; 
Utah  Admin.  R.  645-301-553.523, 
applying  the  stabihty  criteria  of 
proposed  Utah  Admin.  R.  645-301- 
553.523  to  the  AOC  criteria  at  Utah 
Admin.  R.  645-301-553.650;  Utah 
Admin,  R.  654-301-553.600  and  .620, 
AOC  variances  for  incomplete 
elimination  of  highwalls  in  previously 
mined  areas  or  continuously  mined 
areas;  Utah  Admin.  R.  654-301-553.650 
applying  the  stabihty  requirements  of 
Utah  Admin.  R.  645-301-553.523  and 
the  AOC  criteria  of  Utah  Admin.  R.  645- 
301-553.651  through  .655  to  retained 
highwalls;  Utah  Admin.  R.  645-301- 


651,  height  restrictions  for  retained 
highwalls;  Utah  Admin.  R.  645-301- 
553.652.  the  appUcabihty  date  of  Utah's 
AOC  standards  at  Utah  Admin.  R.  645- 
301-553.651  through  .655;  Utah  Admin. 
R.  645-301-553.653,  the  restoration  of 
retained  highwalls  to  cliff-type  habitats 
required  by  the  flora  and  fauna  existing 
prior  to  mining;  and  Utah  Admin.  R. 
645-301-553.654,  compatibiUty  of 
retained  highwalls  with  both  the 
approved  postmining  land  use  and  the 
visual  attributes  of  the  area. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  December 
8, 1993,  Federal  Register  (58  FR  64529). 
provided  an  opportunity  for  a  pubUc 
hearing  of  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  UT-879).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  January  7, 1994. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
provisions  of  Utah  Admin.  R.  645-301- 
553.110,  backfilUng  and  gradingof 
disturbed  areas;  Utah  Admin.  R.  645- 
301-553.500  and  .600,  the  organization 
of  lUahs  rules  pertaining  to  retained 
highwalls;  Utah  Admin.  R.  645-301- 
553.510  and  .522.  general  backfilling 
and  grading  requirements;  Utah  Admin. 
R.  645-301-553.522,  slope  stability  and 
drainage;  Utah  Admin.  R.  645-301- 
553.500  and  .523,  stability  criteria  for 
retained  highwalls;  Utah  Admin.  R. 
645-301-553.620,  AOC  variances;  Utah 
Admin.  R.  645-301-553.650,  AOC  and 
stability  requirements  for  highwall 
retention;  Utah  Admin.  R.  645-301- 

553.651,  height  and  length  of  retained 
highwalls;  Utah  Admin.  R.  645-301- 

553.652,  the  appficabihty  date  of  Utah's 
AOC  alternative;  and  various  editorial 
comments  concerning  Utah  Admin.  R. 
645-301-553.120.  .631,  .650,  and  .655. 
OSM  notified  Utah  of  the  concerns  by 
letter  dated  March  31, 1994 
(administrative  record  No.  UT-908). 

Utah  responded  in  a  letter  dated  April 
18,  1994,  by  requesting  a  meeting 
between  the  Utah  Division  of  Oil,  Gas 
and  Mining  (Division)  and  OSM  for  the 
purpose  of  addressing  the  issues  set 
forth  by  OSM  in  the  March  31, 1994, 
letter  (administrative  record  No.  UT- 
918).  On  May  12, 1994,  an  executive 
session  between  the  Division  and  OSM 
was  held  at  the  Western  Support  Center 
in  Denver,  Colorado  to  discuss  Utah's 
revised  program  amendment  regarding 
highwall  retention.  Notice  of  the 
executive  session  was  posted  in  the 
lobby  of  the  Western  Support  Center 
(administrative  record  No.  UT-925).  A 
summary  of  the  executive  session  was 
recorded  by  OSM  and  entered  into  the 


3'>972 Fedet-al  Register  /  Vol.  59.  No.  134  /  Thursday.  July  14,  1994  /  Proposed  Rules 


Federal  Register  /  Vc 


administrative  record  (administrative 
record  UT-942). 

Utah  responded  to  |he  concerns 
identified  in  OSM's  March  31, 1994. 
letter  and  the  issues  discussed  at  the 
May  12. 1994.  meeting  in  a  letter  dated 
June  28, 1994,  by  submitting  the  revised 
amendment  that  is  thf  subject  of  this 
notice  (administrative*  record  No.  UT- 
941). 

Utah  proposes  revi^ons  to  Utah 
Admin.  R.  645-100-200.  concerning 
continuously  mined  areas;  Utah  Admin. 
R.  645-301-553  through  553.552. 
concerning  general  backfilling  and 
grading  requirements:  Utah  Admin.  R. 
645-301-553.600,  coijceming 
previously  and  continjuously  mined 
areas;  and  Utah  Admili.  R  645-301- 
553.650.  concerning  Utah's  AOC 
provisions. 

Specifically,  Utah  pkt)poses  to  revise 
Utah  Admin.  R  645-100-200  by 
crealing  a  definition  of  the  term 
"continuously  mined  areas." 

Utah  proposes  to  revise  Utah  Admin. 
R.  645-301-553.100  b^  entitling  the 
.  section  "Disturbed  areas." 

With  the  intended  purposes  of 
clarification  and  program  consistency. 
Utah  proposes  to  revi^  Utah  Admin.  R 
645-301-553  through  [553.552  by 
recodifying  and  grouping  the  general 
backfilling  and  grading  requirements 
together. 

Utah  proposes  to  re^  ise  Utah  Admin. 
R.  645-301-553.500  b  i  entitling  the 
section  "Previously  N^ned  Areas 
(PMA's).  Continuously  Mined  Areas 
(CMA's)  and  Areas  with  remaining 
Highwalls  Subject  to  the  Approximate 
Original  Contour  (AOC)  Provisions." 

Utah  proposes  to  reyise  Utah  Admin. 
R.  645-301-553.510  bV  requiring  that. 
in  addition  to  reminin  i  operations  on 
continuously  mined  a  id  previously 
mined  areas,  remining  operations  on 
areas  with  remaining  highwalls  subject 
to  the  AOC  provisions  also  comply  with 
other  cross-referenced  program    . 
requirements. 

Utah  proposes  to  rei  ise  Utah  Admin. 
R.  645-301-553.650  b !  recodifying  it  as 
Utah  Admin.  R.  645-331-553.600, 
entitling  it  as  "Previoi  sly  Mined  Areas 
(PMA's)  and  Continuously  Mined  Areas 
(CMA's),"  and  separat  ng  and 
recodifying  the  existin  i  requirements 
for  highwall  treatment  on  previously 
mined  and  continuous  ly  mined  areas 
from  treatment  on  oth(  r  areas. 

Utah  proposes  to  c«  ate  new  section 
Utah  Admin.  R.  645-3  31-553.650. 
which  addresses  the  n  quirements  for 
highwall  management  under  the  Utah 
AOC  provisions,  and  tp  separate  and 
recodify  the  following  existing 
requirements  at  Utah  i  idmin.  R.  645- 
301-553.650,  .651.  .65  2,  .653.  .654.  and 


.655  as  Utah  Admin.  R.  645-301- 
553.652.  553.652.100,  553.652.200, 
553.652.300,  553.652.400,  and 
553.652.500. 

Utah  proposes  to  create  new  section 
Utah  Admin.  R  645-301-553.651  to 
require  that  non-mountaintop  removal 
mining  operations  on  steep-slopes  must 
be  approved  under  Utah  Admin.  R  645- 
301-553-270,  and  are  subject  to 
highwall  management  under  the  Utah 
AOC  provisions. 

Utah  proposes  to  create  new  section 
Utah  Admin.  R.  645-301-553.653  to 
require  that  any  mining  and  reclamation 
plan  approved  or  permit  issued  by  the 
Division  after  December  13, 1982,  for 
the  reclamation  or  reduction  of 
highwalls  resulting  from  coal  mining 
will  be  subject  to  the  current  Utah 
Admin.  R  645-301-553  rules 
concerning  general  highwall  provisions 
and  backfilling  and  grading. 

Throughout  the  revised  amendment, 
Utah  proposes  to  use  the  acronyms 
"CMA"  for  continuously  mined  areas 
and  "PMA"  for  previously  mined  areas 
and.  for  purposes  of  clarification,  avoids 
the  use  of  the  phrases  "Highwall 
Remnant"  and  "Retained  Highwall." 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Utah  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  Ught  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h)  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Albuquerque  Field  Office 
wall  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

rv.  Procedural  Determinations 

I.  Executive  Order  J 2866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503^d  505  of  SMCRA  (30 
U.S.C.  1258  and  1255)  and  30  CFR       * 
730.11,  732.15,/and  732.17(h)(10). 
decisior^  on  proposed  State  regulatory 
programs  ampprogram  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  Natidnal  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federat  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has  . 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 


assumptions  for  the  counterpart  Federal 
regulations. 

V.  List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated;  July  7, 1994. 

Russel  F.  Price, 

Acting  Assistant  Director,  Western  Support 
Center. 

iFR  Doc  94-17062  Filed  7-13-^;  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Part  111 

Revisions  to  Weight  and  Preparation 
Standards  for  Barcoded  Letter  Mail 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Postal  Service 
proposes  to  amend  its  regulations  to 
increase  temporarily  the  maximum 
weight  of  barcoded  mailpieces 
acceptable  at  Barcoded  letter  rates  for 
test  purposes,  subject  to  additional 
preparation  standards. 
DATES:  Comments  must  be  received  on 
or  before  August  29,  1994. 
ADDRESSES:  Written  communis  should 
be  directed  to  Manager,  Customer  Mail 
Preparation,  USPS  Headquarters,  475 
L'Enfant  Plaza  SW.  Washington.  DC 
20260-2401.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  in  Room  5621  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT; 
Anthony  M.  Pajunas,  (202)  268-3669. 
SUPPLEMENTARY  INFORMATION:  For  a 
period  of  up  to  1  year,  the  U.S.  Postal 
Service  (USPS)  proposes  conducting  a 
live  test  of  barcoded  letters  weighing 
.  between  3.0  and  3.3067  ounces  (for 
third-class  regular  rate)  and  3.0  and 
3.3363  ounces  (for  first-  and  second- 
class  and  third-class  nonprofit  rate). 

Since  implementing  the  current 
Barcoded  rates  for  letter-size  mail  in 
February  1991 ,  the  USPS  has  been 
engaged  in  reassessing  the  eligibility 
criteria  for  those  rates  in  order  to 
increase  mailer  participation  in 
barcoding.  Initially,  the  maximum 
weight  for  all  automation-rate  letters 
(ZIP+4  and  Barcoded  rates)  was  set  at 
2.5  ounces  based  on  engineering  tests. 
In  response  to  mailer  concerns  that  this 
weight  limit  presented  a  major  barrier  to 
mailer  participation  in  the  USPS 
barcoding  program,  the  USPS  and 
mailing  industry  representatives  formed 
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assumptions  for  the  counterpart  Federal 
regulations. 

V.  List  of  Subfects  in  30  CFR  Part  944 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  luly  7. 1994. 
Russel  F.  Price, 

Acting  Assistant  Director,  Western  Support 

Ce.nie'r. 

iFR  Doc  94-17062  Filed  7-13-94:  8:45  am] 

EILUNG  CODE  43ia-0S-M' 

POSTAL  SERVICE 

39  CFR  Part  111 

Revisions  to  Weight  and  Preparation 
Standards  for  Barcoded  Letter  Mail 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Postal  Service 
proposes  to  amend  its  regulations  to 
increase  temporarily  the  maximum 
weight  of  barcoded  mailpieces 
acceptable  at  Barcoded  letter  rates  for 
test  purposes,  subject  to  additional 
preparation  standards. 
DATES:  Comments  must  be  received  on 
or  before  August  29,  1994. 
ADDRESSES:  Written  comments  should 
be  directed  to  Manager,  Customer  Mail 
Preparation,  USPS  Headquarters,  475 
L'Enfant  Plaza  SW,  Washington,  DC 
20260-2401.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  in  Room  5621  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT; 
Anthony  M.  Pajunas.  (202)  268-3669. 
SUPPLEMENTARY  INFORMATION:  For  a 
period  of  up  to  1  year,  the  U.S.  Postal 
Service  (USPS)  proposes  conducting  a 
live  test  of  barcoded  letters  weighing 
.  between  3.0  and  3.3067  ounces  (for 
third-class  regular  rate)  and  3.0  and 
3.3363  ounces  (for  first-  and  second- 
class  and  third-class  nonprofit  rate). 

Since  implementing  the  current 
Barcoded  rates  for  letter-size  mail  in 
February  1991 ,  the  USPS  has  been 
engaged  in  reassessing  the  eligibility 
criteria  for  those  rates  in  order  to 
increase  mailer  participation  in 
barcoding.  Initially,  the  maximum 
weight  for  all  automation-rate  letters 
(ZIP+4  and  Barcoded  rates)  was  set  at 
2.5  ounces  based  on  engineering  tests. 
In  response  to  mailer  concerns  that  this 
weight  limit  presented  a  major  barrier  to 
mailer  participation  in  the  USPS 
barcoding  program,  the  USPS  and 
mailing  industry  representatives  fonned 


a  working  group  to  examine  whether  the 
2.5-ounce  weight  limit  could  be  relaxed. 
This  issue  was  successhilly  resolved  by 
increasmg  the  maximum  weight  for 
Barcoded  rate  mailpieces  to  3.0  ounces. 
(The  limit  for  ZIP+4  rate  mail  remained 
at  2.5  ounces  based  on  the  different 
capabilities  of  the  optical  character 
reader  (OCR)  equipment  used  to  process 
that  mail.) 

Recently,  a  segment  of  the  third-class 
mailing  industry  has  indicated  that  its 
,  participation  in  automation  would 
increase  if  the  weight  hmit  for  barcoded 
letters  were  raised  once  again.  With  the 
implementation  of  automated 
processing  using  a  delivery  point 
barcode,  the  USPS  believes  that  now 
may  be  the  time  to  explore  new 
opportunities  for  both  mailers  and  the 
USPS  by  which  additional  benefits  may 
be  derived  from  automation,  because,  in 
a  delivery  point  barcode  environment,  it 
is  essential  that  all  non-carrier-route 
presort  letter-size  mail  be  barcoded  as 
early  in  the  processing  stream  as 
possible. 

When  the  USPS  moved  to  a 
mechanized  environment  for  processing 
mail,  it  gained  experience  over  a  20-year 
period  in  determining  which  types  of 
mail  could  be  efficiently  processed  on 
multiposition  letter  sorting  machines 
(MPLSMs).  Initially,  heavier  pieces  were 
excluded  from  MPLSM  processing,  but 
as  experience  was  gained  with  the 
equipment,  modifications  were  adopted 
that  allowed  the  equipment  to  process  a 
larger  percentage  of  letter-size  mail. 
Similarly,  the  USPS  believes  that  it  may 
now  have  an  opportunity  to  process 
more  letter-size  mail  on  automated 
equipment  by  including  heavier  letter- 
size  mailpieces,  even  though  the 
candidate  volume  is  small. 

Preliminary  testing  of  pieces  weighing 
between  3  and  4  ounces  indicated  that 
the  USPS  may  benefit  from  raising  the 
maximum  weight  for  barcoded  letters 
from  3.0  to  3.3  ounces.  Currently,  the 
majority  of  these  heavier-weight  pieces 
are  processed  on  mechanization  or 
manually  and  never  receive  a  delivery 
point  barcode.  Thus,  even  though  the 
processing  of  3.3-ounce  letter-size 
barcoded  mail  on  barcode  sorters 
resulted,  when  tested,  in  lower 
throughput  on  automation  than  with 
fighter  pieces,  the  USPS  believes  that 
any  decrease  in  barcode  sorter  efficiency 
will  likely  be  offset  by  other  processing 
gains  due  to  moving  this  mail  into  the 
delivery  point  sequence  (DPS) 
mailstream— thereby  avoiding 
numerous  handlings  through 
mechanization,  manual  sorting,  and 
manual  carrier  casing,  that  must  now  be 
incurred. 


However,  USPS  preliminary  testing 
also  revealed  that  some  additional 
preparation  restrictions  would  need  to 
be  imposed  on  3.3-ounce  pieces  for  this 
mail  to  be  handled  effeirlively  on 
automation.  When  these  heavier 
barcoded  pieces  were  tested,  USPS 
barcode  sorters  were  unable  to  read 
barcodes  located  in  the  lower  right 
barcode  clear  zone  because  of  distortion 
caused  by  the  edge  curvature  of  thicker 
pieces.  Accordingly,  pieces  could  only 
he  processed  effectively  when  the 
barcode  was  located  in  the  address 
block. 

In  addition,  USPS  preliminary'  testing 
indicated  a  higher  potential  for  damage 
to  pieces  weighing  more  than  3.0 
ounces,  particularly  in  the  case  of  pieces 
with  an  open  address  window.  Damage 
problems  were  magnified  as  the 
thickness  of  the  piece  increased.  Based 
on  these  results,  the  USPS  does  not 
believe  that  it  can  effectively  process 
barcoded  pieces  weighing  over  3.0 
ounces  if  they  have  open  (i.e., 
uncovered)  windows. 

Finally,  the  USPS  has  concluded  that, 
if  pieces  weighing  more  than  3.0  ounces 
are  to  be  included  in  a  Barcoded  rate 
mailing,  that  mailing  must  be  100 
percent  delivery  point  barcoded  because 
these  heavier  pieces  cannot  be 
processed  on  optical  character  readers 
to  have  barcodes  applied. 

Given  the  preliminary  results 
described  above,  the  USPS  has 
determined  that  further  testing  of 
heavier  barcoded  pieces  is  warranted  in 
hopes  that  it  can  eliminate  or  reduce  the 
separate  manual/mechanized  letter 
stream  that  runs  parallel  to  the  delivery 
point  barcode  and  carrier  route  presort 
mailstreams.  To  that  end.  the  USPS 
proposes  to  examine  the  impacts  on 
mail  processing  from  heavier  barcoded 
letters  in  a  "live  mail"  environment, 
including  the  benefits  of  giving  this  mail 
to  the  carrier  in  deUvery  point  sequence 
so  that  it  does  not  require  manual 
casing. 

Accordingly,  the  USPS  proposes  to 
increa.se  temporarily  the  maximum 
weight  for  Barcoded  rate  letter-size 
mailpieces  from  3.0  to  3.3363  ounces  (or 
3.3067  ounces  for  pieces  mailed  at 
regular  bulk  third-class  rates).  Although 
the  engineering  tests  suggested  a 
maximum  weight  of  3.3  ounces,  the 
USPS  is  setting  the  maximum  weight  for 
purposes  of  this  test  st  3.3303  ounces 
based  on  the  current  "break  point" 
between  nonprofit  bulk  third-class 
minimum  per-piece  rates  and  the  two- 
part  piece/pound  rates.  If  the  maximum  " 
weight  were  set  at  3.3  ounces,  a  small 
amount  of  letter-size  minimum  per- 
piece  rate  mail  would  be  excluded  (by 
an  almost  immeasurable  weight)  from 
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m  is  set  at  3.3067 
reak  point."  The 


of  the  USPS, 
be  adjusted 


the 


the  rates  otherwise  aviilable  to  letter 
mail.  To  avoid  the  potential 
administrative  complications  of  this 
situation,  the  "break  p  oint"  was  chosen 
as  the  maximum  weight.  For  simplicity 
and  consistency,  the  maximum  weight 
for  first-  and  second-class  barcoded 
letter  mail  is  also  set  at  3.3363  ounces. 
For  regular  bulk  thirdJclass  rate  letter 
mail  only,  the  maximu 
ounces,  which  is  its  "I 
decision  to  align  the  maximum  weight 
for  barcoded  mail  with  the  "break 
point"  at  this  time  is  based  on  the 
current  proximity  of  t^e  two  values  and 
the  consequent  opportunity  to  avoid  an 
otherwise  potentially  mrdensome  and 
confusing  administrat  ve  problem.  If  the 
proposed  test  or  chanj  es  in  the  "break 
point"  indicate  that  th  is  alignment  is 
not  in  the  best  interest  (  " 
maximum  weight  will 
accordingly. 

In  addition  to  meeting  all  other 
applicable  Domestic  N  ail  Manual 
(DMM)  standards,  bar(  oded  mailpieces 
claimed  at  Barcoded  ri  tes,  and  that 
weigh  between  3.0  an<  3.3363  ounces, 
must: 

(1)  Be  part  of  a  mailing  that  is  100 
percent  delivery  point  barcoded. 

(2)  Bear  barcodes  pli  iced  in  the 
address  block. 

(3)  Be  in  envelopes  ijhat  have  no  open 
windows. 

(4)  Not  be  bound  or  Jiave  stiff 
enclosures. 

Upon  adoption  of  this  proposal  as  an 
interim  rule,  the  USPS  ' 
test  period  of  up  to  1  year  for  processing 
heavy  letters  and  evali  lating  the  results 
of  that  test  to  determin  e  whether 
permanent  adoption  o 
weight  for  barcoded  m  lil  is  in  the  best 
interests  of  the  USPS  qnd  its  affected 
customers. 

Although  exempt 
comment  requirement;; 
Administrative  Procedjure 
553(b),  (c))  regarding 
rulemaking  by  39  U.S. 
USPS  invites  comments 
following  proposed 
DMM,  incorporated  by 
Code  of  Federal  Regu 
Part  111. 


List  of  Subjects  in  39  OFR  Part  111 

Postal  Service. 


PART1 11— {AMENDE)] 

1.  The  authority  citation 


part  111  continues  to  rpad 

Authority:  5  U.S.C.  55 
401,403,404.3001-3011 
3406,3621,3626.5001. 

2.  Revise  the  Domestic  Mail  Manual 
as  noted  below: 


frqm  the  notice  and 
of  the 

Act  (5  U.S.C. 
p|roposed 
.410(a),  the 
on  the 
retisions  of  the 
reference  in  the 
litions.  See  39  CFR 


for  39  CFR 
as  follows: 


a);  39  U.S.C.  101, 
3201-3219,  3403- 


C810    Letters  and  Cards 

1.0    GENERAL  DIMENSIONS 

*        *        •        •        • 

1.5  Barcoded 

The  weight  of  each  piece  in  a 
Barcoded  rate  mailing  must  not  exceed 
3  ounces,  except  that  until  (6  months 
after  the  beginning  of  the  test),  the 
maximum  weight  is  3.3363  ounces  (or 
3.3067  ounces  if  mailed  at  regular  bulk 
third-class  rates). 

1.6  Heavy  Letter  Mail 

Heavy  letter  mail  (pieces  weighing 
more  than  3  ounces)  must  be  prepared 
in  an  envelope  and  must  meet  the 
additional  barcoding  standards  in  C840. 

2.0    PROHIBITIONS 


2.3    Heavy  Letter  Mail 

Heavy  letter  mail  (as  defined  in  1.6) 
may  not  be  prepared  as  a  self-mailer  or 
bound  or  booklet-type  mailpiece. 


C840    Barcoded  Mailpieces 


2.0    BARCODE  LOCATION 


2.2  Letter-Size  Barcoded  Rate 
Mailings 

Except  for  pieces  subject  to  2.3,  pieces 
may  bear  a  DPBC  within  either  the 
address  block  or  the  barcode  clear  zone 
in  the  lower  right  comer  of  the  address 
side.  *  •  *  [Renumber  existing  2.3 
through  2.10  as  2.4  through  2.11, 
respectively;  add  new  2.3,  and  revise 
renumbered  2.9,  as  follows:] 

2.3  Heavy  Letter  Mail 

Heavy  letter  mail  (letter-size  pieces 
weighing  more  than  3  ounces  up  to  the 
maximum  weight  for  barcoded  pieces) 
must  bear  a  DPBC  in  the  address  block, 
subject  to  2.9. 


2.9    Placement  in  Address  Block 

*        •        «        *        * 

d.  (Replace  the  last  sentence  with  the 
following:)  Address  block  windows  on 
heavy  letter  mail  (as  defined  in  2.3) 
must  be  covered;  such  windows  may  be 
covered  on  other  mail.  Covers  for 
address  block  windows  are  subject  to 
6.3. 


6.0    ADDITIONAL  STANDARDS  FOR 
WINDOWS  (LETTER-SIZE  MAIL) 


6.2  Window  Construction 

Barcode  windows  must  extend  fully 
to  the  lower  edge  of  the  envelopes,  must 
be  of  wraparound  construction,  and 
must  be  covered  subject  to  6.3. 

6.3  Window  Covers 

Window  covers  must  be  a  nontinted 
clear  or  transparent  material  (e.g., 
cellophane  or  polystyrene),  whose  edges 
are  securely  glued  to  the  envelope,  and 
that  permits  the  barcode  and  its 
background,  as  viewed  through  the 
window  material,  to  meet  the 
reflectance  standards  in  4.0. 


El 44    Barcoded  Rate  (Letters  and 
Cards) 

1.0    BASIC  STANDARDS 


1.2  Rate  Application 

•        *        •        •        * 

c.  Meets  the  applicable  standards  in 

1.3  through  1.8. 

1.3  Barcode  Window 

A  mailpiece  weighing  3  ounces  or 
less,  meeting  the  standards  in  1.1  and 
1.2,  but  with  a  barcode  window  in  the 
lower  right  comer,  may  be  eligible  for 
Barcoded  rates  only  if  the  correct 
delivery  point  barcode  appears  through 
the  window. 

1.4  5-Digit  Barcodes 

Subject  to  1.8,  barcoded  rate  mailings 
may  include  pieces  with  correct  5-digit 
barcodes  if  those  pieces  meet  the 
standards  in  1.1  and  the  standards  for  5- 
digit  barcodes  in  C840.  *  *  * 

1.5  ZIP-t^4  Barcodes 

Subject  to  1.8,  barcoded  rate  mailings 
may  include  pieces  with  correct  ZIP+4 
barcodes  if  those  pieces  meet  the 
standards  in  1.1  and  the  standards  for 
ZIP+4  barcodes  in  C840.  *  *   * 

1.6  85%  Rule 

Subject  to  1.8,  at  least  85%  of  all 
pieces  in  a  Barcoded  rate  mailing 
(regardless  of  presort  or  rate)  must  bear 
the  correct  delivery  point  barcode  for 
the  delivery  address,  as  defined  by  the 
standards  for  address  quality  and  coding 
accuracy  in  A950.  •  *  * 


1.8    100%  Barcoding 

Each  piece  must  bear  the  correct 
delivery  point  barcode: 

a.  In  5-digit  trays  in  a  tray-based 
mailing  under  M814. 

b.  In  5-digit  packages  in  a  package- 
based  mailing  under  M815  or  M816. 


c.  In  any  mailing  containing  heavy 
letters  (as  defined  in  C810). 


•        • 


»        * 


E244    Barcoded  Discounts  (Letter-Size 
Pieces) 

1.0    BASIC  STANDARDS 


1.2    Rate  Application 


c.  Meets  the  applicable  standards  in 
1.3  through  1.8. 


1.3  Barcode  Window 

A  mailpiece  weighing  3  ounces  or 
less,  meeting  the  standards  in  1.1  and 
1.2,  but  with  a  barcode  wrindow  in  the 
lower  right  comer,  may  be  eligible  for 
Barcoded  rates  only  if  the  correct 
delivery  point  barcode  appears  through 
the  window. 

1.4  5-Digit  Barcodes 

Subject  to  1.8,  barcoded  rate  mailings 
may  include  pieces  with  correct  5-digit 
barcodes  if  those  pieces  meet  the 
standards  in  1.1  and  the  standards  for  5- 
digit  barcodes  in  C840.  *  *  • 

1.5  ZIP+4  Barcodes 

Subject  to  1.8,  barcoded  rate  mailings 
may  include  pieces  with  correct  ZIP+4 
barcodes  if  those  pieces  meet  the 
standards  in  1.1  and  the  standards  for 
ZIP+4  barcodes  in  C840.  *   *   * 


Weigtit  not  over 
(ounces) 


Presor1e< 


4  [ounces] 


S0.887  

(Weight  not  to  exceed  3.2 


An  appropriate  amendment  to  39  CFR     | 
111.3  to  reflect  these  changes  will  be  i 

published  if  the  proposal  is  adopted. 
Stanley  F.  Mires,  ' 

Chief  Counsel,  Legislative.  | 

IFR  Doc.  94-17105  Filed  7-13-94;  8:45-amj 
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c.  In  any  mailing  containing  heavy 
letters  (as  defined  in  C810). 


E244    Barcoded  Discounts  (Letter-Size 
Pieces) 

1.0    BASIC  STANDARDS 


1.2    Rate  Application 


G.  Meets  the  applicable  standards  in 
1.3  through  1.8. 


1.3  Barcode  Window 

A  mailpiece  weighing  3  ounces  or 
less,  meeting  the  standards  in  1.1  and 
1.2,  but  with  a  barcode  window  in  the 
lower  right  comer,  may  be  eligible  for 
Barcoded  rates  only  if  the  correct 
delivery  point  barcode  appears  through 
the  window. 

1.4  5-Digit  Barcodes 

Subject  to  1.8,  barcoded  rate  mailings 
may  include  pieces  with  correct  5-digit 
barcodes  if  those  pieces  meet  the 
standards  in  1.1  and  the  standards  for  5- 
digit  barcodes  in  C840.  *  *  • 

1.5  2JP+4  Barcodes 

Subject  to  1.8,  barcoded  rate  mailings 
may  include  pieces  with  correct  ZIP+4 
barcodes  if  those  pieces  meet  the 
standards  in  1.1  and  the  standards  for 
ZIP+4  barcodes  in  C840.  *   *   • 


1.6    85%  Rule 

Subject  to  1.8,  at  least  85%  of  all 
pieces  in  a  Barcoded  rate  mailing 
(regardless  of  presort  or  rate)  must  bear 
the  correct  delivery  point  barcode  for 
the  delivery  address,  as  defined  by  the 
standards  for  address  quality  and  coding 
accuracy  in  A950.  *  *  * 
•        •        «        •        * 

1.8    100%  Barcoding 

Each  piece  must  bear  the  correct 
delivery  point  barcode: 

a.  In  5-digit  trays  in  a  tray-based 
mailing  under  M814. 

b.  In  5-digit  packages  in  a  package- 
based  mailing  under  M815  or  M816. 

c.  In  any  mailing  containing  heavy 
letters  (as  defined  in  C810). 


E344    Barcoded  Discounts  (Letter-Size 
Pieces) 

1.0    BASIC  STANDARDS 


1.2  Rate  Application 

•  •        •        •        * 

c.  Meets  the  applicable  standards  in 

1.3  through  1.8. 

•  •        *        *        « 

1.3    Barcode  Window 

A  mailpiece  weighing  3  ounces  or 
less,  meeting  the  standards  in  1.1  and 
1.2,  but  with  a  barcode  window  in  the 
lower  right  comer,  may  be  eligible  for 
the  Barcoded  rates  only  if  the  correct 

(Revise  the  Summafy  o(  Firsi-Class  Rales  ctiart^  foUotw.J 


delivery  point  barcode  appears  through 
the  window. 

1.4  5-Digit  Barcodes 

Subject  to  1.8,  barcoded  rate  mailings 
may  include  pieces  with  correct  5-digit 
barcodes  if  those  pieces  meet  the 
standards  in  1.1  and  the  standards  for  5-  • 
digit  barcodes  in  C840.  *   •  • 

1.5  ZIP+4  Barcodes 

Subject  to  1.8,  barcoded  rate  mailings 
may  include  pieces  with  correct  ZIP+4 
barcodes  if  those  pieces  meet  the 
standards  in  1.1  and  the  standards  for 
ZIP+4  barcodes  in  C840.  *  *  * 

1.6  85%  Rule 

Subject  to  1.8,  at  least  85%  of  all 
pieces  in  a  Barcoded  rate  mailing 
(regardless  of  presort  or  rate)  must  bear 
the  correct  delivery  point  barcode  for 
the  delivery  address,  as  defined  by  the 
standards  for  address  quality  and  coding 
accuracy  in  A950.  •   •   • 

1.8    100%  Barcoding 

Each  piece  must  bear  the  correct 
delivery  point  barcode: 

a.  In  5-digit  trays  in  a  tray-based 
mailing  under  M814. 

b.  In  5-digit  packages  in  a  package- 
based  mailing  under  M815  or  M816. 

c.  In  any  mailing  containing  heavy 
letters  (as  defined  in  C810). 


RlOO    First-Class  Mail 


Weight  not  over 
(ounces) 


Presorted  3-digit  ttarcoded 


Presorted  5-digit  t)arcoded 


4  [ounces] 


S0.887 

(Weight  not  to  exceed  3.3363  ounces.) 


$0,881 

(Weight  not  to  exceed  3  3363  ounces.) 


An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
IFR  Doc.  94-17105  Filed  7-13-94;  8:45-dm| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CO37-1-6290;  FRL-5012-5] 

Conditional  Approval  and 
Promulgation  of  Air  Quality 
Implementation  Plans;  Colorado; 
Enhanced  Motor  Vehicle  inspection 
and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule.        '  '^ 


SUMMARY:  EPA  is  proposing  to 
conditionally  approve  a  vehicle 
.  inspection  and  maintenance  State 
Implementation  Plan  (SIP)  revision 
based  on  the  Governor's  )une  24, 1994 
'commitment  to  adopt  final  regulations 
for  dealership  self-testing  within  one 
year  of  the  conditional  approval.  If  this 
commitment  is  not  met,  the  conditional 
approval  will  automatically  convert  to  a 
disapproval.  This  revision  establishes 
and  requires  the  implementation  of  on 
enhanced  motor  vehicle  inspection  .^nd 
maintenance  (I/M)  program  in  the 
_    Denver  and  Boulder  urbanized  areas, 
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including  all  or  parljof  the  Colorado 
counties  of  Adams.  Arapahoe.  Boulder. 
Denver  County,  Douglas,  Jefferson.  This 
action  is  being  takeiTunder  Section  110 
of  the  Qean  Air  Act! 

DATES:  Comments  must  be  received  on 
or  before  August  isj  1994. 

'addresses:  Commejits  may  be  mailed  to 
Mr.  Douglas  M.  Sldaj  at  U.S.  EPA  Region 
8.  (8ART-AP).  999  18th  Street,  Suite 
500,  Denver.  Colorado  80202-2466. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above  address.  Interested 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  toe  appropriate  office 
at  least  24  hours  befpre  the  visiting  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Scott  P.  Lee.  at  (B03)  293-1887. 

SUPPLEHENTARY  INFORMATION: 
I.  Introduction 

Motor  vehicles  a«  significant 
contributors  of  volat  le  organic 
compounds  (VOC).  larbon  monoxide 
(CO)  and  nitrogen  oxide  (NOx) 
emissions.  An  impoi  tant  control 
measure  to  reduce  tl  ese  emissions  is  the 
implementation  of  a  motor  vehicle 
inspection  and  mair  tenance  (I/M) 
program.  Despite  bei  ng  subject  to  the 
most  rigorous  vehici  3  pollution  control 
program  in  the  worlA,  cars  and  trucks 
still  create  about  hal  of  the  ozone  air 
pollution  and  nearly  all  of  the  carbon 
monoxide  air  pollution  in  United  States 
cities,  as  well  as  toxi  c  contaminants.  Of 
all  highway'vehicles,  passenger  cars  and 
light  trucks  emit  moi  ;t  of  the  vehicle- 
related  carbon  monodde  and  ozone- 
forming  hydrocarboi  s.  They  also  emit 
substantial  amoimts  of  nitrogen  oxides 
and  air  toxics.  Altho  igh  the  U.S.  has 
made  progress  in  reducing  emissions  of 
these  pollutants,  tota  1  fleet  emissions 
remain  high.  This  is  lecause  the  number 
of  vehicle  miles  travelled  on  U.S.  roads 
has  doubled  in  the  U  st  20  years  to  2 
trillion  miles  per  year,  offsetting  much 
of  the  technological  )rogress  in  vehicle 
emission  control  ovt  r  the  same  two 
decades.  Projections  indicate  that  the 
steady  growth  in  veh  icle  travel  will 
continue.  Ongoing  e!  forts  to  reduce 
emissions  bom  indi\  idual  vehicles  will 
be  necessary  to  achit  ve  our  air  quality 
goals. 

Today's  cars  are  d(  pendent  on 
properly  functioning  emission  control 
systems,  to  keep  pollution  levels  low. 
Effective  I/M  prograj^is  can  identify 
problem  cars  and  eniure  that  cars  are 


properly  maintained 


emission  reduction  r  )sults  soon  after  the 
program  is  put  in  pl£  ce. 


IMI 


I/M  produces 


The  Clean  Air  Act  as  amended  in 
1990  (the  Act)  requires  that  most 
polluted  cities  adopt  either  "basic"  or 
"enhanced"  I/M  programs,  depending 
on  the  severity  of  the  problem  and  the 
population  of  the  area.  The  moderate 
ozone  nonattainment  areas,  plus 
marginal  ozone  areas  with  existing  I/M 
programs,  fall  under  the  "basic"  I/M 
requirements.  Enhanced  programs  are 
required  in  serious,  severe,  and  extreme 
ozone  nonattainment  areas  with 
urbanized  populations  of  200,000  or 
more;  CO  areas  that  exceed  a  12.7  parts 
per  million  (ppm)  design  value  *  with 
urbanized  populations  of  200,000  or 
more;  and  all  metropolitan  statistical 
areas  with  a  population  of  100,000  or 
more  in  the  Northeast  Ozone  Transport 
Region. 

"Basic"  and  "enhanced"  I/M 
programs  both  achieve  their  objective  by 
identifying  vehicles  that  have  high 
emissions  as  a  result  of  one  or  more 
malfunctions,  and  requiring  them  to  be 
repaired.  An  "enhanced"  program 
employs  inspection  methods  which  are 
better  at  finding  high  emitting  vehicles, 
and  has  additional  features  to  better 
assure  that  all  vehicles  are  tested 
properly  and  effectively  repaired. 

Tne  Act  requires  states  to  make 
changes  to  improve  existing  1/M 
programs  or  to  implement  new  ones  for 
certain  nonattainment  areas.  Section 
182(a)(2)(B)  of  the  Act  directed  EPA  to 
pubUsh  updated  guidance  for  state  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
The  Act  further  requires  each  area 
required  to  have  an  I/M  program  to 
incorporate  this  guidance  into  the  SIP. 
Based  on  these  requirements,  EPA 
promulgated  I/M  regulations  on 
November  5. 1992  (57  PR  52950. 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  51.350-51.373). 

Under  sections  182(c)(3),  187(a)(6) 
and  187(b)(1)  of  the  Act,  any  area  having 
a  1980  Bureau  of  Census-defined 
urbanized  area  population  of  200,000  or 
more  and  either:  (1)  designated  as 
serious  or  worse  ozone  nonattainment 
or  (2)  moderate  or  serious  CO 
nonattainment  area  with  design  value 
greater  than  12.7  ppm,  shall  implement 
enhanced  I/M  in  the  1990  Census- 
defined  urbanized  area.  The  Act  also 
established  the  ozone  transport  region 
(OTR)  in  the  northeastern  United  States. 


'  The  air  quality  design  value  is  estimated  using 
EPA  guidance.  Onerally.  the  fourth  highest 
monitored  value  with  3  complete  years  of  data  is 
selected  as  the  cszone  design  value  because  the 
standard  allovn  one  exce^ance  for  each  year.  The 
highest  of  the  second  high  monitored  values  with 
2  complete  years  of  data  is  selected  aa  the  carbon 
monoxide  design  value. 


which  includes  the  States  of  Maine. 
Vermont,  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut.  New  York,  New  Jersey. 
Pennsylvania.  Delaware  and  Maryland 
and  Northern  Virginia  and  the  District 
of  Columbia.  Sections  182(c)(3)  and 
184(b)(1)(A)  of  the  Act  require  the 
implementation  of  enhanced  I/M 
p.rograms  in  all  metropolitan  statistical 
areas  (MSAs)  located  in  the  Ozone 
Transport  Region  which  have  a 
population  of  100,000  or  more  people. 

"The  Act  requires  basic  I/M  programs 
to  be  implemented  in  the  1990  Census- 
defined  urbanized  area  of  the  following 
nonattainment  areas:  (1)  any  area  whicSi 
is  classified  as  moderate  ozone 
nonattainment  and  is  not  required  to 
implement  enhanced  I/M  or  (2)  any  area 
outside  the  OTR  that  is  classified  as 
serious  or  worse  ozone  nonattainment 
or  moderate  or  serious  CO 
nonattairmient  with  a  design  value 
greater  than  12.7  ppm  and  having  a 
1990  Census-defined  urbanized  area 
population  of  less  than  200.000.  Any 
areas  classified  as  marginal  ozone 
nonattainment  or  moderate  CO 
nonattaimment  with  a  design  value  of- 
12.7  ppm  or  less  shall  continue 
operating  existing  programs  that  are  part 
of  an  approved  SIP  as  of  November  15. 
1990  and  shall  update  the  program  to 
meet  the  basic  I/M  requirements  set 
forth  in  40  CFR  Parts  51.350-373. 

The  I/M  regulation  establishes 
minimum  performance  standards  for 
basic  and  enhanced  I/M  programs,  as 
well  as  requirements  for  the  following: 
Network  type  and  program  evaluation; 
adequate  tools  and  resources;  test 
frequency  and  convenience;  vehicle 
coverage;  test  procedures  and  standards; 
test  equipment;  quality  control;  waivers 
and  compliance  via  diagnostic 
inspection;  motorist  compliance 
enforcement;  motorist  compliance 
enforcement  program  oversight;  quality 
assurance;  enforcement  against 
contractors,  stations  and  inspectors; 
data  collection;  data  analysis  and 
reporting;  inspector  training  and 
licensing  or  certification;  pubfic 
information  and  consumer  protection; 
improving  repair  effectiveness; 
compliance  with  recall  notices;  on-road 
testing;  SIP  revisions;  and 
implementation  deadlines.  The 
performance  standard  for  basic  I/M 
programs  remains  the  same  as  it  has 
been  since  initial  I/M  policy  was 
established  in  1978,  pursuant  to  the 
1977  amendments  to  the  Clean  Air  Act. 
The  performance  standard  for  enhanced 
I/M  programs  is  based  on  a  high- 
technology  test,  known  as  IM240,  for 
new  technology  vehicles  (i.e.,  those 
with  closed-loop  control  and. 


especially,  fiiel  injected  engines), 
including  a  transient  loaded  exhaust 
short  test  incorporating  hydrocarbons 
(HC),  CO  and  NOx  outpoints,  an 
evaporative  system  integrity  (pressure) 
test  and  an  evaporative  system 
performance  (purge)  test. 

II.  Background 

On  January  14. 1994,  and  on  June  24, 
1994.  the  State  of  Colorado  submitted  its 
enhanced  I/M  SIP  revision  for  the 
Denver  and  the  Boulder  urbanized 
areas.  Public  hearings  were  held  on 
November  12, 1993,  and  December  16, 

1993.  for  the  January  14. 1994  SIP 
submittal,  and  are  to  be  held  on 
September  15, 1994,  for  the  June  24, 

1994.  SIP  submittal,  as  detailed  in  the 
Governor's  June  24, 1994  letter. 

The  January  14, 1994,  submittal 
included  authorizing  legislation 
(HB1340  adopted  by  the  House  and 
Senate  and  signed  by  the  Governor); 
Colorado  Air  Quality  Control 
Commission  (AQCC)  Regulation 
Number  11;  Motor  Vehicle  Emissions 
Inspection  Program,  adopted  and 
effective  as  an  emergency  rule  December 
16, 1993,  and  the  SIP  narrative  with 
appendices  entitled.  "State  of  Colorado 
Motor  Vehicle  Emissions  Inspection  and 
Maintenance  State  Implementation 
Plan",  adopted  by  the  AQCC  on 
November  12,  1993,  and  again  on 
December  16, 1993.  with  no  substantive 
changes.  EPA  reviewed  the  January  14, 
1994,  submittal  and  identified  aspects 
which  the  State  would  need  to  address 
prior  to  EPA  approval.  EPA's  primary 
concerns  concentrated  on:  the  need  for 
the  State  to  submit  a  final  binding 
regulation  to  replace  the  since-lapsed, 
December  16, 1993,  emergency  rule; 
limiting  dealers  self-testing  to  non- 
consecutive  test-cycles;  and  modeling 
reflecting  the  compliance  commitments 
in  the  SIP  narrative. 

Governor  Romer's  June  24. 1994, 
submittal  included  a  binding  regulation 
adopted  by  the  State  on  March  17,  1994, 
changes  to  the  SIP  narrative  addressing 
EPA's  comments,  and  proposed 
revisions  to  Regulation  Number  11 
limiting  dealer  self-testing,  as  adopted 
for  public  hearing  on  June  16, 1994.  The 
Governor's  submittal  includes  the 
State's  anticipated  schedule  for  the 
adoption  of  the  proposed  revisions  to 
Regulation  Number  11.  EPA  has 
interpreted  the  submittal  of  this 
anticipated  schedule  to  represent  a 
commitment  by  the  State  to  adopt  a 
regulation  addressing  dealer  self-testing 
within  one  year  of  conditional  approval 
of  Colorado's  I/M  SIP. 

The  I/M  SIP  submittals  provide  for 
the  implementation  of  an  enhanced  I/M 
program  in  the  Denver-Bculder  carbon 
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especially,  fiiel  injected  engines), 
including  a  transient  loaded  exhaust 
short  test  incorporating  hydrocarbons 
(HC),  CO  and  NOx  outpoints,  an 
evaporative  system  integrity  (pressure) 
test  and  an  evaporative  system 
performance  (purge)  test. 

II.  Background 

On  January  14. 1994,  and  on  June  24, 
1994,  the  State  of  Colorado  submitted  its 
enhanced  l/M  SIP  revision  for  the 
Denver  and  the  Boulder  urbanized 
areas.  Public  hearings  were  held  on 
November  12, 1993,  and  December  16, 

1993,  for  the  January  14. 1994  SIP 
submittal,  and  are  to  be  held  on 
September  15, 1994,  for  the  June  24, 

1994.  SEP  submittal,  as  detailed  in  the 
Governor's  June  24, 1994  letter. 

The  January  14, 1994,  submittal 
included  authorizing  legislation 
(HB1340  adopted  by  the  House  and 
Senate  and  signed  by  the  Governor); 
Colorado  Air  Quality  Control 
Commission  (AQCC)  Regulation 
Number  11;  Motor  Vehicle  Emissions 
Inspection  Program,  adopted  and 
effective  as  an  emergency  rule  December 
16, 1993,  and  the  SIP  narrative  with 
appendices  entitled,  "State  of  Colorado 
Motor  Vehicle  Emissions  Inspection  and 
Maintenance  State  Implementation 
Plan",  adopted  by  the  AQCC  on 
November  12, 1993,  and  again  on 
December  16, 1993,  with  no  substantive 
changes.  EPA  reviewed  the  January  14, 
1994,  submittal  and  identified  aspects 
which  the  State  would  need  to  address 
prior  to  EPA  approval.  EPA's  primary 
concerns  concentrated  on:  the  need  for 
the  State  to  submit  a  final  binding 
regulation  to  replace  the  since-lapsed, 
December  16, 1993,  emergency  rule; 
limiting  dealers  self-testing  to  non- 
consecutive  test-cycles;  and  modeling 
reflecting  the  compliance  commitments 
in  the  SIP  narrative. 

Governor  Romer's  June  24, 1994, 
submittal  included  a  binding  regulation 
adopted  by  the  State  on  March  17, 1994, 
changes  to  the  SIP  narrative  addressing 
EPA's  comments,  and  proposed 
revisions  to  Regulation  Number  11 
limiting  dealer  self-testing,  as  adopted 
for  public  hearing  on  June  16, 1994.  The 
Governor's  submittal  includes  the 
State's  anticipated  schedule  for  the 
adoption  of  the  proposed  revisions  to 
Regulation  Number  11.  EPA  has 
interpreted  the  submittal  of  this 
anticipated  schedule  to  represent  a 
commitment  by  the  State  to  adopt  a 
regulation  addressing  dealer  self-testing 
within  one  year  of  conditional  approval 
of  Colorado's  I/M  SIP. 

The  I/M  SIP  submittals  provide  for 
the  implementation  of  an  enhanced  I/M 
program  in  the  Denver-Bc-uider  carbon 


monoxide  nonattainment  area  begiruiing 
on  January  1, 1995  in  Adams,  Arapajioe, 
Denver,  Douglas,  and  Jefferson  Counties. 
Boulder  County  will  implement  an 
enhanced  I/M  program  beginning  July  1, 
1995.  In  these  areas,  Colorado  will  be 
implementing  a  test-only  network 
which  requires  pre-1982  vehicles  to  be 
tested  annually,  and  post-1981  vehicles 
lo  be  tested  on  a  biennial  schedule. 
Colorado's  program  meets  the 
requirements  of  EPA's  performance 
standard  and  other  requirements 
contained  in  the  Federal  I/M  rule  in  the 
applicable  urbanized  areas.  Testing  will 
be  overseen  by  Colorado  Departments  of 
Health  and  Revenue.  Other  aspects  of 
the  Colorado  enhanced  I/M  program 
include:  IM240  testing  of  1982  and  later 
light-duty  vehicles  and  trucks  and  2- 
speed  idle/idle  testing  of  pre-1 982    ■ 
vehicles  and  all  heavy  duty  trucks; 
evaporative  emission  testing  for  1975 
and  later  model  year  vehicles;  a  test  fee 
to  ensure  the  State  has  adequate 
resources  to  implement  the  program; 
enforcement  by  registration  denial  and 
vehicle  inspection  stickers;  a  repair 
effectiveness  program;  contractual 
requirements  for  testing  convenience; 
quality  assurance;  data  collection; 
waiver  provisions;  reporting  and  record 
keeping  requirements;  test  equipment 
and  test  procedure  specifications;  public 
information  and  consumer  protection; 
inspector  training  and  certification; 
penalties  for  inspector  incompetence; 
and  on-road  testing  program;  end 
emission  recall  enforcement.  An 
analysis  of  how  the  Colorado  enhanced 
I/M  program  meets  the  Federal  SIP 
requirements  by  section  of  the  Federal 
I/M  rule  is  provided  below.  Parties 
desiring  additional  details  on  the 
Federal  l/M  regulation  are  referred  to 
the  November  5, 1992  Federal  Register 
notice  (57  FR  52950)  or  40  CFR  Parts 
51.350-51.373. 

III.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
Section  110(k)(4)  of  the  Act  authorizes 
EPA  to  approve  plan  revisions  based  on 
a  commitment  of  the  State  to  adopt 
specific  enforceable  measures  by  a  date 
certain,  but  not  later  than  one  year  after 
the  date  of  conditional  approval  of  the 
plan  revision.  Section  110(k)(4)  further 
provides  that  any  such  conditional 
approval  shall  be  treated  as  a 
disapproval  if  the  State  fails  to  comply 
with  the  commitment. 

EPA  proposes  conditional  approval  of 
Colorado's  enhanced  I/M  SEP  based  on 
the  Governor's  June  24,  1994 
commitment  to  adopt  final  regulations 
limiting  dealership  self-testing  to  one 


inspection  cycle  within  one  year  of  the 
date  of  conditional  approval.  If  this 
commitment  is  not  met,  the  conditional 
approval  will  automatically  convert  to  a 
disapproval. 

IV.  EPA's  Analysis  of  the  Colorado  > 

Enhanced  I/M  Program  j 

As  discussed  above,  sections  \ 

182(c)(3),  184(b)(1)(A),  187(a)(6)  and        ♦ 
187(b)(1)  of  the  Act  require  that  states 
adopt  and  implement  regulations  for  an 
enhanced  I/M  program  in  certain  areas. 
The  following  sections  of  this  notice      '-. 
summarize  the  requirements  of  the  I 

Federal  I/M  regulations  and  address        * 
whether  the  elements  of  the  State's 
submittal  comply  with  the  Federal  rule. 

Applicability— 40  CFR  51.350 

Under  the  requirements  of  the  Clean 
Air  Act,  an  enhanced  I/M  program  is 
required  in  the  Denver  urtonized  area, 
which  includes  the  following  five 
counties:  Adams,  Arapahoe,  Denver,        ; 
Douglas  and  Jefferson.  The  State  has        ( 
included  the  implementation  of  an  ,' 

enhanced  I/M  program  in  Boulder 
County  to  ensure  that  high  emitting 
vehicles  commuting  from  Boulder 
County  to  the  Denver  metropolitan  area 
are  identified  and  repaired.  Boulder 
County  is  part  of  the  Denver-Boulder 
carbon  monoxide  nonattaimnent  area, 
but  is  not  required  to  implement 
enhanced  I/M  because  it  contains  no 
urbanized  area  with  a  population  greater 
than  200,000. 

The  State's  submittal  contains  the 
legal  authority  and  regulations 
establishing  the  program  boundaries  for 
enhanced  I/M.  The  included  population 
•is  adequate  to  meet  the  urbanized  a;ea 
coverage  requirement  under  section 
51.350  of  the  !/M  rule  and  is 
approvable.  1 

The  Federal  I/M  regulation  requires 
that  the  State  program  must  stay 
effective  until  it  is  no  longer  necessar\ . 
The  attainment  date  for  the  Denver- 
Boulder  carbon  monoxide 
nonattainment  area  is  December  31 . 
1995.  However,  the  AQCC  adopted  a  CO 
SEP  on  June  16, 1994,  to  be  submitted 
to  EPA,  that  includes  a  request  to 
reclassi^'  the  Denver-Boulder  CO 
nonattainment  area  to  serious,  ? 

extending  its  attainment  date  to  ' 

December  31.  2000.  In  eiiher  case. 
Colorado's  legislation  provides 
authority  for  the  l/M  program  through 
December  31.  2001.  which  extends 
beyond  the  "moderate"  or  "serious"  CO 
attainment  deadlines  set  by  the  Act. 
EPA  believes  this  legal  authority  "is 
approvable. 
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Enhanced  I/M  Perfomiance  Standard — 
40  CFR  51.351 

The  enhanced  I/M  program  must  be 
designed  and  implemanted  to  meet  or 
exceed  a  minimum  petformance 
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standard,  which  is  ex] 
emission  levels  in  arei 
grams  per  mile  (gpm) 
pollutants.  The  perfoi 
shall  be  established 
characteristics,  such  a: 
local  hiel  parameters, 
model  enhanced  I/M 
parameters:  network  type,  start  date,  test 
frequency,  model  year  coverage,  vehicle 
type  coverage,  e.xhaustj  emission  test 
type,  emission  standaitis,  emission 
control  device  checks,  evaporative 
system  hinction  check ;.  stringency, 
waiver  rate,  complianc  e  rate  and 
evaluation  date.  The  ei  nission  levels 
achieved  by  the  State's  program  design 
shall  be  calculated  usii  ig  the  most 
current  version,  at  the  ;ime  of  submittal, 
of  the  EPA  mobile  souj  ce  emission 
factor  model.  At  the  tiine  of  the 
Colorado  submittal,  thu  most  current 
version  was  MOBILE5i  i.  Areas  shall 
meet  the  performance  i  itandard  for  the 
pollutants  which  caus(  i  them  to  be 
subject  to  enhanced  I/l  i  requirements. 
The  Colorado  submitta  1  must  meet  the 
performance  standard  or  CO  only. 

The  Colorado  submi  tal  includes  the 
following  program  des  gn  parameters: 

Network  type — ^Test-only 

Test  frequency — 1982  an<  newer  vehicles; 

biennial:  1981  and  ol  iet  vehicles:  annual 
Model  year  coverage — all  excluding  newest 

four  model  years 
Vehicle  type  coverage — all  light-duty  and 

heavy-duty  ga.soline  Kjwered  vehicles 
Exhaust  emission  test  typ  s — 1982  and  newer 

light-duty  vehicles:  I  -1240;  1981  and 

older  light-duty  vehii  les:  2-speed  idle  all 

heavy-duty  vehicles;  idle-test 
Emission  standards — 20  j  raras  per  mile  CO 
Emission  control  device  ( hecks — oxygen 

sensor,  air  pump,  cat  ilyst.  inlet  restrictor 
Evaporative  system  press  ire  check- 

and  ne«ver 
Evaporative  system  purge 

newer 
Stringency  (pre-1981  failAre  ralel — 20% 
Waiver  rate  (pre-1981/19f  1  and  newer)— 3% 

&3% 
Compliance  rate — 96.4% 
Evaluation  date(s) — Janui>'  1.  2001 
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the  enhanced  I/M  perf ) 
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no  benefit  from  dealer 
testing  and  the  four  m 
exemption.  If  more  emissions 
from  the  dealer  seH 
than  expected,  other  aspects 
program  will  need  to 
ensure  that  the  enhanced 
standard  target  is  still 
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Network  Type  and  Program 
Evaluation — 40  CFR  51.353 

Enhanced  I/M  programs  shall  be 
operated  in  a  centralized  test-only 
format,  unless  the  State  can  demonstrate 
that  a  decentralized  program  is  equally 
effective  in  achieving  the  enhanced  I/M 
performance  standard.  The  enhanced 
program  shall  include  an  ongoing 
evaluation  to  quantify  the  emission 
reduction  benefits  of  the  program  and  to 
determine  if  the  program  is  meeting  the 
requirements  of  the  Act  and  the  Federal 
I/M  regulation.  The  SIP  shall  include 
details  on  the  program  evaluation  and 
shall  include  a  schedule  for  submittal  of 
biennial  evaluation  reports,  data  from  a 
state-monitored  or  state-administered 
mass  emission  test  of  at  least  0.1%  of 
the  vehicles  subject  to  inspection  each 
year,  description  of  the  sampling 
methodology,  the  data  collection  and 
analysis  system  and  the  legal  authority 
enabUng  the  evaluation  program. 

The  State  legislative  authority  and  the 
State  I/M  regulations  provide  for  a  test- 
only  network.  Colorado's  enhanced  1/M 
network  consists  of  centralized 
contractor-run  test-only  facilities  for 
1982  and  newer  vehicles,  and  a 
decentralized  test-only  network  of 
independently  owned  facilities  serving 
1981  and  older  vehicles.  Legislation 
prohibits  owners,  operators,  and 
employees  of  inspection  facilities  from 
engaging  in  motor  vehicle  repair, 
service,  parts  sales,  or  sale  or  lease  of 
motor  vehicles  and  from  referring 
vehicle  owners  to  particular  providers 
of  motor  vehicle  repair  services.  This 
decentralized  test-only  network  design 
is  acceptable  under  the  "presumptive 
equivalency"  provisions  of  the  I/M  rule, 
and  meets  EPA's  performance  standard. 
The  submittal  includes  provisions  for 
and  a  commitment  to  an  ongoing 
program  evaluation  which  will  include 
the  random  selection  of  at  least  0.1%  of 
vehicles  for  IM240  testing  throughout 
the  year  under  carefully  controlled 
conditions,  overseen  by  the  State,  as 
well  as  a  commitment  to  submit  the 
analysis  and  reports  required  by  the 
EPA  rule. 

Adequate  Tools  and  Resources — 40  CFR 
51.354 

The  Federal  regulation  requires  that 
states  demonstrate  that  adequate 
fimding  of  the  program  exists.  A  portion 
of  the  test  fee  or  separately  assessed  per 
vehicle  fee  shall  be  collected,  placed  in 
a  dedicated  fund  and  used  to  finance 
the  program.  Alternative  funding 
approaches  are  acceptable  if 
demonstrated  that  the  funding  can  be 
maintained.  Reliance  on  funding  from 
the  state  or  local  general  fund  is  not 


acceptable  unless  doing  otherwise 
would  be  a  violation  of  the  state's 
constitution.  The  SIP  shall  include  a 
detailed  budget  plan  which  describes 
the  source  of  funds  for  personnel, 
program  administration,  program 
enforcement,  and  purchase  of 
equipment.  The  SIP  shall  also  detail  the 
number  of  personnel  dedicated  to  the 
quality  assurance  program,  data 
analysis,  program  administration, 
enforcement,  public  education  and 
assistance  and  other  necessary 
functions. 

The  Colorado  enhanced  I/M  program 
will  be  funded  by  fees  assessed  at  the 
time  of  vehicle  registration:  a  $1.50  fee 
per  vehicle  in  the  program  area,  which 
is  dedicated  funding  for  the  enhanced  1/ 
M  program;  and  an  additional  50  cent 
fee  per  vehicle  statewide,  which  may  be 
used  for  the  enhanced  I/M  program. 
Additional  funding  for  the  enhanced  1/ 
M  program  is  generated  from  a  25  cent 
charge  per  emissions  sticker  supplied  to 
inspection  stations.  Many  of  the 
resource  requirements  including  remote 
sensing,  quality  assurance  equipment, 
and  technical  and  consumer  assistance 
are  to  be  supplied  by  the  State's 
enhanced  I/M  contractor.  The  program 
includes  36  full-time  equivalent  (FTE) 
staff  and  4  additional  contractor  staff  for 
consumer  and  technician  assistance. 
Covert  audit  vehicles  are  to  be  provided 
by  the  State  Patrol.  EPA  believes  that 
the  State  submittal  meets  the  adequate 
tools  and  resources  requirements  set 
forth  in  the  Federal  I/M  regulations. 

Test  Frequency  and  Convenience — 40 
CFR  51.355 

The  enhanced  I/M  performance 
standard  assumes  an  annual  test 
frequency;  however,  other  schedules 
may  be  approved  if  the  performance 
standard  is  achieved.  The  SIP  shall 
describe  the  test  year  selection  scheme, 
how  the  test  frequency  is  integrated  into 
the  enforcement  process  and  shall 
include  the  legal  authority,  regulations 
or  contract  provisions  to  implenient  and 
enforce  the  test  frequency.  The  program 
shall  be  designed  to  provide  convenient 
service  to  the  motorist  by  ensuring  short 
wait  times,  short  driving  distances  and 
regular  testing  hours. 

"The  Colorado  enhanced  I/M 
regulation  provides  for  a  combination  of 
annual  and  biennial  testing  based  on  the 
model  year  of  the  subject  vehicle.  Pre- 
1982  vehicles  are  required  to  be  tested 
annually,  while  post-1981  vehicles  are 
required  to  be  inspected  on  a  biennial 
schedule.  The  Colorado  legislation  and 
the  State  1/M  regulation  provide  the 
legal  authority  to  implement  and 
enforce  the  test  frequency  as  outlined. 
Regulation  11  specifies  the  assignment 


of  test  dates  in  various  scenarios  that 
might  otherwise  lead  to  vehicles  getting 
off  schedule.  The  Colorado  Request  for 
Proposal,  which  is  included  in  the  SIP, 
specifies  conveniepce  factors  including 
a  maximum  average  wait  time  of  15 
minutes  and  an  absolute  maximum  of 
40  minutes,  with  monitoring  and 
penalties.  The  Colorado  program 
provides  sufficient  evidence  that 
convenient  services  will  be  provided  to 
the  motorist.  The  Colorado  submittal 
meets  the  test  frequency  and 
convenience  requirements  of  the 
Federal  I/M  regulations  and  is 
approvable. 

Vehicle  Coverage — W  CFR  51.356 

The  performance  standard  for 
enhanced  I/M  programs  assumes 
coverage  of  all  1968  and  later  model 
year  light  duty  vehicles  (LDV)  and  light 
duty  trucks  (LDT)  up  to  8,500  pounds 
gross  vehicle  weight  rating  (GWVR),  and 
includes  vehicles  operating  on  all  fuel 
types.  Other  levels  of  coverage  may  be 
approved  if  the  necessary  emission 
reductions  are  achieved.  Fleet  vehicles 
may  be  inspected  outside  of  the  normal 
enhanced  1/M  program  test  facilities,  if 
such  alternatives  are  approved  by  the 
program  administration,  but  shall  be 
subject  to  the  same  test  requirements 
.    using  the  same  quality  control  standards 
as  non-fleet  vehicles  and  shall  be 
inspected  in  independent,  test-only 
facilities,  according  to  the  requirements 
of  40  CFR  51.353(a).  Alternatively,  fleet 
vehicles  m.ay  be  exempted  under 
Section  51.356  of  the  rule,  which  allows 
for  exemptions  provided  a 
demonstration  is  made  that  the 
performance  standard  will  be  met. 
Vehicles  which  are  operated  on  Federal 
installations  located  within  an 
enhanced  I/M  program  area  are  to  be 
tested ,  regardless  of  whether  the 
vehicles  are  registered  in  the  state  of 
local  enhanced  I/M  area. 

The  Federal  I/M  regulation  requires 
the  SIP  to  include  a  description  of  the 
number  and  types  of  vehicles  to  be 
covered  by  the  program  and  a 
description  of  any  special  exemptions 
including  the  percentage  and  number  of 
vehicles  to  be  impacted. 

The  Colorado  I/M  legislation  and 
regulation  provide  legal  authority  for 
the  enforcement  and  implementation  of 
a  program  that  includes  the  coverage  of 
all  gasoline-powered  LDV,  LDT,  and 
HDV  greater  than  four  model  years  old, 
which  are  registered  or  required  to  be 
registered  in  the  enhanced  I/M  program 
area. 

Colorado  allows  for  fleet  self-testing 
and  claims  no  credit  for  these  vehicles 
in  the  demonstration  of  compliance 
vvith  the  performance  standard,  i.e.,  for 
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of  test  dates  in  various  scenarios  that 
might  otherwise  lead  to  vehicles  getting 
off  schedule.  The  Colorado  Request  for 
Proposal,  which  is  included  in  the  SIP, 
specifies  conveniepce  factors  including 
a  maximum  average  wait  time  of  15 
minutes  and  an  absolute  maximum  of 
40  minutes,  with  monitoring  and 
penalties.  The  Colorado  program 
provides  sufficient  evidence  that 
convenient  services  will  be  provided  to 
the  motorist.  The  Colorado  submittal 
meets  the  test  frequency  and 
convenience  requirements  of  the 
Federal  I/M  regulations  and  is 
approvable. 

Vehicle  Coverage — W  CFR  5  J  .356 

The  performance  standard  for 
enhanced  I/M  programs  assumes 
coverage  of  all  1968  and  later  model 
year  light  duty  vehicles  (LDV)  and  light 
duty  trucks  (LDT)  up  to  8,500  pounds 
gross  vehicle  weight  rating  (GWVR),  and 
includes  vehicles  operating  on  all  fuel 
types.  Other  levels  of  coverage  may  be 
approved  if  the  necessary  emission 
reductions  are  achieved.  Fleet  vehicles 
may  be  inspected  outside  of  the  nornial 
enhanced  I/M  program  test  facilities,  if 
such  alternatives  are  approved  by  the 
program  administration,  but  shall  be 
subject  to  the  same  test  requirements 
using  the  same  quality  control  standards 
as  non-fleet  vehicles  and  shall  be 
inspected  in  independent,  test-only 
facilities,  according  to  the  requirements 
of  40  CFR  51.353(a).  Alternatively,  fleet 
vehicles  may  be  exempted  under 
Section  51.356  of  the  rule,  which  allows 
for  exemptions  provided  a 
demonstration  is  made  that  the 
performance  standard  will  be  met. 
Vehicles  which  are  operated  on  Federal 
installations  located  within  an 
enhanced  I/M  program  area  are  to  be 
tested ,  regardless  of  whether  the 
vehicles  are  registered  in  the  state  or 
local  enhanced  l/M  area. 

The  Federal  I/M  regulation  requires 
the  SIP  to  include  a  description  of  the 
number  and  types  of  vehicles  to  be 
covered  by  the  program  and  a 
description  of  any  special  exemptions 
including  the  percentage  and  number  of 
vehicles  to  be  impacted. 

The  Colorado  I/M  legislation  and 
regulation  provide  legal  authority  for 
the  enforcement  and  implementation  of 
a  program  that  includes  the  coverage  of 
all  gasoline-powered  LDV,  LDT,  and 
HDV  greater  than  four  model  years  old, 
which  are  registered  or  required  to  be 
registered  in  the  enhanced  I/M  program 
area. 

Colorado  allows  for  fleet  self-testing 
and  claims  no  credit  for  these  vehicles 
in  the  demonstration  of  compliance 
with  the  performance  standard,  i.e.,  for 
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purposes  of  demonstrating  compliance 
with  the  enhanced  I/M  performance 
standard  and  other  I/M  rule 
requirements,  these  fleet  self-tested 
vehicles  are  considered  exempt.  These 
non-dealership  fleet  vehicles  are 
required  to  be  tested  in  the  test-only 
network  upon  change  of  ownership. 
Fleet  owners  may  arrange  to  have  fleet 
vehicles  tested  in  the  test -only  network 
if  desired. 

Similarly,  Colorado's  I/M  legislation 
allows  dealer  vehicles  to  be  tested  by  a 
non-independent  third  party  (EPA 
considers  this  to  be  dealer-self  testing), 
but  claims  no  credit  for  self-tested 
dealership  vehicles  in  the 
demonstration  of  compliance  with  the 
performance  standard.  Dealers  may 
arrange  to  have  their  vehicles  tested  in 
the  test-only  network  if  desired.  Because 
EPA's  I/M  Rule  requires  an  independent 
third  party  to  conduct  dealer  testing, 
EPA  is  conditionally  approving 
Colorado's  I/M  SIP  based  the  State's 
commitment  to  adopt  regulations  to 
prohibit  dealerships  from  testing 
vehicles  two  test-cycles  in  a  row.  This 
will  help  prevent  creative  noncompliers 
from  consistently  escaping  a  test-only 
independent  test.  EPA  has  determined 
that  this  is  sufficient  to  meet  the  goal  of 
requiring  independent  third  parties  to 
conduct  dealer  testing.  Changes  to 
Colorado's  I/M  regulations  were 
proposed  for  hearing,  but  have  not  yet 
been  fully  and  finally  adopted.  The 
State  has  submitted  to  EPA  a  schedule 
for  adoption  of  these  regulations.  EPA 
has  interpreted  this  submission  as  a 
commitment  to  adopt  the  necessary 
changes  within  one  year  of  conditional 
approval.  Without  this  regulation 
change,  or  an  alternative  that  addresses 
the  economic  incentives  towards 
improper  testing,  such  as  a  contract 
with  protective  mechanisms,  the 
dealership  self-testing  provisions  will 
not  be  approvable  and  final  action  to 
conditionally  approve  the  SIP  wiU 
convert  to  disapproval  following  the 
course  of  action  described  in  the 
proposed  action  portion  of  this  notice. 
For  further  discussion  of  the  fleet  and 
dealership  self-testing  issue,  see 
"Emission  Credits  for  Dealer  and  Fleet 
Self-Testing  in  Enhanced  I/M  Areas", 
Memorandum  from  Dick  Wilson  to  the 
Air  Division  Directors,  dated  March  29, 
1993,  available  in  the  docket. 

Additionally,  the  State  regulation 
provides  a  program  exemption  for  farm 
vehicles  and  vehicles  with  two-stroke 
engines.  These  exemptions  impact 
0.79%  of  the  subject  fleet.  The  Colorado 
program  meets  the  enhanced  I/N1 
performance  standard,  reflecting  no 
emission  reduction  benefits  from  the 
exempted  vehicles. 


Test  Procedures  and  Standards — 40 
CFR  51.357 

Written  test  procedures  and  pass/fail 
standards  shall  be  established  and 
followed  for  each  model  year  and 
vehicle  type  included  in  the  program. 
Test  procedures  and  standards  are 
detailed  in  40  CFR  51.357  and  in  the 
EPA  document  entitled  "High-Tech  I/M 
Test  Procedures.  Emission  Standards, 
Quality  Control  Requirements,  and 
Equipment  Spedfications",  EPA-AA- 
EPSD-IM-93-1,  fmalized  in  April  of 
1994. 

The  State  I/M  regulation  includes  a 
description  of  the  test  procedure  for 
transient  {IM240).  two  speed  idle,  idle, 
evaporative  system  purge,  evaporative 
system  pressure  testing,  and  for  a  visual 
emission  control  device  inspection. 
These  test  procedures  reference  EPA- 
approved  test  procedures  and  guidance 
and  are  approvable.  The  Slate  enhanced 
I/M  regulation  establishes  HC,  CO.  CO2 
and  NOx  maximum  allowable  exhaust 
standards  for  all  test  procedures  for  each 
applicable  model  year  and  vehicle  type. 
The  State  commits  to  implementing 
EPA  recommended  exhaust  standards  at 
least  on  test-cycle  prior  to  the 
evaluation  year,  no  later  than  January  1 
1999.  The  State  I/M  regulation 
establishes  evajxirative  purge  and'or 
pressure  test  standards.  EPA  believes 
the  purge  and  pressure  standards  are 
lenient,  though  recognizing  that  pur^ge 
and  pressure  testing  are  not  required  as 
an  element  of  the  enhanced  I/M 
program  for  the  State  of  Colorado.  Purge 
and  pressure  testing  address  evaporative 
hydrocarbon  emission,  while  Colorado 
is  only  required  to  meet  the  carbon 
monoxide  performance  standard.  The 
emission  reductions  for  the  purge  and 
pressure  test  will  be  evaluated  at  some 
future  date  if  the  State  chooses  to 
include  these  measures  as  part  of  an 
ozone  redesignation/mainlenance  plan 

Test  Equipment — iO  CFR  5 1 .  358 

Computerized  test  systems  are 
required  for  performing  any 
measurement  on  subject  vdiicles.  The 
Federal  I/M  regulation  requires  that  the 
State  SIP  submittal  include  written 
technical  specifications  for  all  test 
equipment  used  in  the  program.  The 
specifications  shall  descril^  the 
emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria 
and  procedures. 

The  State  regulation  and  Request  for 
Proposal  (contained  in  the  SIP  submittal 
appendices)  contain  the  written 
technical  specifications  for  test 
equipment  to  be  used  in  the  program. 
The  specifications  require  the  use  of 
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computerized  test  systems.  The 
specifications  also  inqlude  performance 
features  and  functional  characteristics  of 
the  computerized  testj  systems  which 
meet  the  Federal  I/M  Regulations  and  are 
approvable.  i 

Quality  Control— 40  QFR  51 .359 

Pursuant  to  the  Fedferal  I/M  Rule, 
quality  control  measures  shall  insure 
that  emission  measurement  equipment 
is  calibrated  and  maii^tained  properly, 
and  that  insf>ection,  calibration  records, 
and  control  charts  arejaccurately 
created,  recorded  andmaintained. 

The  appendices  of  ^e  State  submittal 
contain  procedures  which  describe  and 
establish  quality  control  measures  for 
the  emission  measurement  equipment, 
record  keeping  requir? ments  and 
measures  to  maintain  the  security  of  all 
documents  used  to  es^blish  compliance 
with  the  inspection 
portion  of  the  State  si 
with  the  quality  cont 
set  forth  in  the  Feder 
and  is  approvable. 

Waivers  and  Complia  we  Via  Diagnostic 
Inspection — 40  CFR  5  1.360 

The  Federal  I/M  reg  illation  allows  for 
the  issuance  of  a  waivjr,  which  is  a 
form  of  comphance  w  th  the  program . 
requirements  that  allows  a  motorist  to 
comply  without  meeting  the  applicable 
test  standards.  For  enl  lanced  I/M 
programs,  an  expendi;  ure  of  at  least 
$450  in  repairs,  adjust  ed  annually  to 
reflect  the  change  in  tl  le  Consumer  Price 
Index  (CPI),  as  com  pa  'ed  to  the  CPI  for 
1989.  is  required  in  order  to  qualify  for 
a  waiver.  Waivers  can  only  be  issued 
after  a  vehicle  has  fail  id  a  retest 
performed  after  all  qu  ilifying  repairs 
have  been  made.  Any  available  warranty 
coverage  must  be  usee  to  obtain  repairs 
before  expenditures  a  n  be  counted 
toward  the  cost  limit.  Tampering  related 
repairs  shall  not  be  ap  plied  toward  the 
cost  limit.  Repairs  mu  >t  be  appropriate 
to  the  cause  of  the  test  failure.  Repairs 
for  1980  and  newer  rti  )del  year  vehicles 
must  be  performed  by  a  recognized 
repair  technician  to  b<  applicable 
towards  the  minimum  repair 
expenditure.  The  Fed*  ral  regulation 
allows  for  comphance  via  a  diagnostic 
inspection  in  special  c  ircumstances. 
The  SIP  must  set  a  ma<imum  waiver 
rate  and  must  describ*  corrective  action 
that  would  be  taken  if  the  waiver  rate 
exceeds  that  committe  d  to  in  the  SIP. 

Colorado's  legislatic  n  provides  the 
necessary  authority  to  issue  waivers,  set 
and  adjust  cost  hmits,  and  administer 
and  enforce  the  waive  •  system.  The 
Colorado  legislation  s<  ts  a  $450  cost 
minimum  and  allows  or  an  annual 
adjustment  of  the  cost  limit  to  reflect  the 
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change  in  the  CPI,  as  compared  to  the 
CPI  in  1989  in  the  enhanced  I/M 
program.  The  regulation  includes 
provisions  which  address  waiver 
criteria  and  procedures,  including  cost 
limits,  tampering  and  warranty  related 
repairs,  quality  control  and 
administration.  Fleet  and  dealer-owned 
vehicles  are  not  eligible  to  comply  with 
the  UM  requirements  via  certificates  of 
waiver.  These  vehicles  must  be  repaired 
to  comply  with  the  test  requirements 
independent  of  cost,  or  registration  will 
be  denied.  These  provisions  meet  the 
Federal  I/M  regulations  requirements 
and  are  approvable.  The  State  regulation 
allows  for  compUance  via  diagnostic 
inspection  and  the  policies  and 
procedures  outlined  in  the  submittal 
meet  Federal  I/M  regulations  and  are 
approvable.  The  State  has  set  a 
maximum  waiver  rate  of  3%  for  both 
pre-1981  and  for  1981  and  later  vehicles 
and  has  described  corrective  actions  to 
be  taken  if  the  waiver  rate  exceeds  3%. 
This  waiver  rate  has  been  used  in  the 
performance  standard  modeling 
demonstration  and  is  approvable.  Thus, 
EPA  has  determined  that  the  waiver 
provisions  of  the  SIP  are  approvable. 

Motorist  Compliance  Enforcement — 40 
CFR  51.361 

The  Federal  regulation  requires  that 
motorist  compliance  shall  be  ensured 
through  the  denial  of  motor  vehicle 
registration  in  enhanced  I/M  programs, 
unless  an  exception  for  use  of  an 
existing  alternative  is  approved.  The  1/ 
M  rule  requires  the  use  of  mandatory 
meaningful  fines  to  deter  motorist 
compliance  and  requires  States  to 
undertake  activities  limiting  the 
loopholes  available  to  motorists.  The 
SIP  submittal  is  to  include  a  description 
of  the  enforcement  process,  legal 
authority  to  enforce  compliance,  and  a 
commitment  to  a  compliance  rate  to  be 
used  for  modeling  purposes  and  to  be 
maintained  in  practice. 

Colorado's  legislative  authority  and  1/ 
M  regulation  provide  the  legal  authority 
to  implement  registration  denial  and 
sticker-based  enforcement.  The 
Colorado  SIP  commits  to  a  compliance 
rate  of  96.4%,  as  used  in  the 
performance  standard  modeling 
demonstration.  Penalties  for  failure  to 
comply  with  the  program  are  described 
in  the  authorizing  legislation  and  the 
Colorado  Revised  Statutes.  Fines  of  up 
to  $1,000  can  be  imposed  in  cases  where 
motorists  are  involved  in  fraudulently 
obtaining  certificates  of  compliance,, 
stickers,  or  registrations.  Failure  to 
register  a  vehicle  also  results  in 
significant  penaUies,  as  described  in  the 
Colorado  Revised  Statutes  regarding 
registration  penalties.  The  State  of 


Colorado  has  met  EPA's  requirements 
for  the  imposition  of  mandatory  fines. 
The  State  commits  to  corrective  action 
if  a  compUance  rate  of  96.4%  is  not 
maintained  in  practice. 

Motorist  Compliance  Enforcement 
Program  Oversight — 40  CFR  5 1 .  362 

The  Federal  I/M  regulation  requires 
that  the  enforcement  program  shall  be 
audited  regularly  and  shall  follow 
effective  program  management 
practices,  including  adjustments  to  - 
improve  Operation  when  necessary.  The 
SIP  shall  include  quality  control  and 
quality  assurance  procedures  to  be  used 
to  insure  the  effective  overall 
performance  of  the  enforcement  system. 
An  information  management  system 
shall  be  established  which  will 
characterize,  evaluate,  and  enforce  the 
program. 

The  Colorado  I/M  legislation, 
regulation,  and  SIP  narrative  and 
appendices  describe  how  the 
enforcement  program  oversight  is 
quality  controlled  and  quality  assured 
and  includes  the  establishment  of  an 
information  management  system.  The 
enforcement  program  oversight 
activities  includ^  in  the  submittal  meet 
the  Federal  I/M  regulation  requirements 
and  are  approvable. 

Quality  Assurance — 40  CFR  51.363 

An  ongoing  quality  assurance 
program  shall  be  implemented  to 
discovej,  correct  and  prevent  fraud, 
waste,  and  abuse  in  the  program.  The     " 
program  shall  include  covert  and  overt 
performance  audits  of  the  inspectors, 
audits  of  station  and  inspector  records, 
equipment  audits,  and  formal  training  of 
all  state  I/M  enforcement  officials  and 
auditors.  A  description  of  the  quality 
assurance  program,  which  includes 
written  procedure  manuals  on  the  above 
discussed  items,  must  be  submitted  as 
part  of  the  SIP. 

The  Colorado  legislation,  regulation, 
and  SIP  narrative  and  appendices 
include  a  quality  assurance  program 
which  describe  details  and  procedures 
for  implementing  inspector  records 
audits,  and  equipment  audits,  as  well  as 
providing  formal  training  to  all  state 
enforcement  officials.  Performance 
audits  of  inspectors  will  consist  of  both 
covert  and  overt  audits.  These 
procedures  meet  the  Federal  I/M 
regulation  requirements  and  are 
approvable. 

Enforcement  Against  Contractors, 
Stations  and  Inspectors — 10  CFR  51.364 

Enforcement  against  licensed  stations 
or  contractors,  and  inspectors  shall 
include  swift,  sure,  effective,  and 
consistent  penalties  for  violation  of 


program  requirements.  The  Federal  I/M 
regulation  requires  the  estabUshment  of 
minimum  penalties  for  violations  of 
program  rules  and  procedures  which 
can  be  imposed  against  stations, 
contractors  and  inspectors.  The  legal 
authority  for  establishing  and  imposing 
penalties,  civil  fines,  hcense 
suspensfons  and  revocations  must  be 
included  in  the  SDP.  State  quality 
assurance  officials  shall  have  the 
authority  to  temporarily  suspend  station 
and/or  inspector  licenses  immediately 
upon  finding  a  violation  that  directly 
affects  emission  reduction  l)enefits.  An 
official  opinion  explaining  state 
constitutional  impediments  to 
immediate  suspension  authority  must  .- 
be  included  in  the  submittal.  The  SIP 
shall  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  prcx:ess, 
including  which  agencies,  courts  and 
jurisdictions  are  involved,  who  will 
prosecute  and  adjudicate  cases  and  the 
resources  and  sources  of  those  resources 
which  will  support  this  function. 

The  Colorado  submittal  includes  the 
legal  authority  to  establish  and  impose 
.  penalties  against  stations,  contractonr    . 
and  inspectors.  The  L'M  SIP  and 
regulations  include  penalty  provision^ 
for  stations,  contractors,  and  inspectors. 
These  penalty  schedules  meet  the 
Federal  I/M  regulation  requirements  and 
are  approvable.  The  State  I/M  regulation 
gives  the  state  auditor  the  authority  to 
temporarily  suspend  station  and 
inspector  licenses  or  certificates 
immediately  upon  finding  a  violation. 
The  submittal  includes  a  description  of 
administrative  and  judicial  procedures 
relevant  to  the  enforcement  process 
which  meet  Federal  I/M  regulations  and 
are  approvable. 

Data  Collection — 40  CFR  5 2 .365 

Accurate  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  enhanced  L'^ 
program.  The  Federal  I/M  regulation 
requires  data  to  be  gathered  on  each    ' 
individual  test  conducted  and  on  the 
results  of  the  quality  control  checks  of 
test  equipment  required  under  40  CFR 
51.359. 

•  The  State  regulation  requires  the 
collection  of  data  on  each  individual 
test  conducted  and  describes  the  type  of 
data  to  be  collected.  The  type  of  test 
data  collected  meets  the  Federal  I/M 
regulation  requirements  and  is 
approvable.  The  appendices  to  the  I/M 
SIP  submittal  contain  a  procedure 
manual  that  details  the  gathering  and 
reporting  requirements  of  the  State  and 
the  State's  contractor  required  under  40 
CFR  51.359  and  is  approvable. 
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program  requirements.  The  Federal  I/M 
regulation  requires  the  establishment  of 
minimum  penalties  for  violations  of 
program  rules  and  procedures  which 
can  be  imposed  against  stations, 
contractors  and  inspectors.  The  legal 
authority  for  establishing  and  imposing 
penalties,  civil  Hnes,  license 
suspensfons  and  revocations  must  be 
included  in  the  SIP.  State  quality 
assurance  ofRcials  shall  have  the 
authority  to  temporarily  suspend  station 
and/or  inspector  licenses  immediately 
upon  finding  a  violation  that  directly 
affects  emission  reduction  benefits.  An 
ofHcial  opinion  explaining  state 
constitutional  impediments  to 
immediate  suspension  authority  must  .- 
be  included  in  the  submittal.  The  SIP 
shall  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  process, 
including  which  agencies,  courts  and 
jurisdictions  are  involved,  who  will 
prosecute  and  adjudicate  cases  and  the 
resources  and  sources  of  those  resources 
which  will  support  this  function. 

The  Colorado  submittal  includes  the 
legal  authority  to  establish  and  impose 
penalties  against  stations,  contractors 
and  inspectors.  The  L'M  SIP  and 
regulations  include  penalty  provisions 
for  stations,  contractors,  and  inspectors. 
These  penalty  schedules  meet  the 
Federal  I/M  regulation  requirements  and 
are  approvable.  The  State  I/M  regulation 
gives  the  state  auditor  the  authority  to 
temporarily  suspend  station  and 
inspector  licenses  or  certificates 
immediately  iipon  finding  a  violation. 
The  submittal  includes  a  description  of 
administrative  and  judicial  procedures 
relevant  to  the  enforcement  process 
which  meet  Federal  I/M  regulations  and 
are  approvable. 

Data  Collection — W  CFB  51.365 

Accurate  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  enhanced  L'M 
program.  The  Federal  I/M  regulation 
requires  data  to  be  gathered  on  each    ' 
individual  test  conducted  and  on  the 
results  of  the  quality  control  checks  of 
test  equipment  required  under  40  CFR 
51.359. 

-  The  Slate  regulation  requires  the 
collection  of  data  on  each  individual 
test  conducted  and  describes  the  type  of 
data  to  be  collected.  The  type  of  test 
data  collected  meets  the  Federal  I/M 
regulation  requirements  and  is 
approvable.  The  appendices  to  the  I/M 
SIP  submittal  contain  a  procedure 
manual  that  details  the  gathering  Snd 
reporting  requirements  of  the  State  and 
the  State's  contractor  required  under  40 
CFR  51.359  and  is  approvable. 


Data  Analysis  and  Reporting — 40  CFR 
51.366 

Data  artalysis  and  reporting  are 
required  to  allow  for  monitoring  and 
evaluation  of  the  program  by  the  State 
and  EPA.  The  Federal  Ift^l  regulation 
requires  annual  reports  to  be  submitted 
to  EPA  which  provide  informaticm  and 
statistics  and  summarize  aotixities 
performed  for  each  of  the  following 
programs:  testing,  quality  assurance, 
quality  control  and  enforcement.  These 
repKJrts  are  to  be  submitted  by  July  and 
shall  provide  statistics  for  the  period  of 
January  to  December  of  the  pre\ious 
year.  A  biennial  report  shall  be 
submitted  to  EPA  which  addresses 
changes  in  program  design,  regulations, 
legal  authority,  program  procedures  and 
^ny  weaknesses  in  the  program  found 
during  the  two  year  period  and  how 
these  problems  will  be  or  were 
corrected. 

The  State  enhanced  I/M  legislation 
and  regulation  provide  for  the  analysis 
and  reporting  of  data  for  the  testing 
program,  quality  assurance  program, 
qualify  control  program,  and  the 
enforcement  program.  The  State  will 
submit  annual  reports  on  the  I/M 
programs  to  EPA  by  July  of  the 
subsequent  year.  Additionally,  the  Slate 
will  submit  a  biennial  report  detailing 
changes  to  and  deficiencies  in  the 
State's  I/M  program.  The  appendices  to 
the  I/M  SIP  submittal  contain  procedure 
manuals  that  detail  the  gathering, 
analysis,  and  reporting  requirements  of 
the  State  and  die  State's  contractor.  The 
type  of  data  to  be  gathered,  analyzed, 
and  reported  to  EPA  meets  the  Federal 
I/M  regulation  requirements  and  is 
approvable.^ 

Inspector  Training  and  Licen<,ing  or 
Certification— 40  CFR  51376 

The  Federal  I/M  regulation  requires 
all  inspectors  to  be  formally  trained  and 
licensed  or  certified  to  perform 
inspections. 

.  The  State  I/M  regulation  requires  all 
inspectors  to  receive  formal  training, 
and  to  be  certified  by  the  Colorado 
Department  of  Revenue.  The  Stale 
submittal  includes  a  description  of  and 
the  information  covered  in  the  training 
program,  a  description  of  the  writien 
and  hands-on  tests  and  a  description  of 
the  certification  process.  The  SIP  meets 
the  Federal  I/M  regulation  requirements 
for  inspector  training  and  certification 
and  is  approvable. 

Public  Information  and  Consumer 
Protection— 40  CFR  51.368 

The  Federal  I/M  regulation  requires 
the  SIP  to  include  public  information 
and  consumer  protection  programs.  ITie 


State  submittal  includes  contract 
provisions  for  a  public  information 
program  which  educates  the  public  on 
enhanced  I/M,  State  and  Federal 
regulations,  air  quality  and  the  role  of 
motor  vehicles  in  the  air  pollution 
problem,  and  other  items  as  described 
in  the  Federal  rule.  The  consumer 
protection  program  irrcludes  p^ov^sTon^ 
which  allow  for  vehicle  owners  to 
challenge  the  results  of  vehicle  testinj^ 
through  the  use  of  State-run  referee 
stations,  and  protection  of  whistle 
blowers.  In  addition,  the  State  provide> 
assistance  to  motorists  in  obtaining 
warranty-covered  repairs.  The  public 
information  and  consumer  protection 
programs  contained  in  the  SIP  submittal 
meet  the  Federal  regulations  and  are 
approvable. 

Improving  Repair  Effectiveness — 40  CFh 
51.369 

Effective  repairs  are  the  key  to 
achieving  program  goals.  The  Federal 
regulation  requires  states  to  take  steps  lu 
ensure  that  the  capability  exists  in  the 
repair  industry  to  repair  vehicles.  The 
SIP  must  include  a  description  of  the 
technical  assistance  program  to  be 
implemented,  a  description  of  the 
procedures  and  criteria  to  be  used  in 
meeting  the  performance  monitoring 
requirements  required  in  the  Federal 
regulation  and  a  description  of  the 
repair  technician  training  resources 
avaUab'e  in  the  community. 

The  Stale  I/M  legislation  and 
reguiotion  require  the  implementation 
of  a  technical  assistance  program,  which 
i.nrluftes  a  contractor-operated  hot  line 
serviiH  to  assist  repair  technicians,  state 
technical  diagnostic  centers,  and  a 
method  of  regularly  informing  the  repair 
facilities  of  changes  in  the  program, 
traiiiing  courses,  and  common  repair 
prr'hifems.  The  I/M  contractor  will  be 
respc-isibie  initially  for  development  of 
an  »;'t'i;ssion  repair  tpchnirian  training 
pri->t;Tam.  The  State  envisions  that 
even:ual'v  this  function  will  be  taken 
o^  e\  ^v  vocational  and  community 
edbCational  facilities  in  the  area.  A 
repair  facility  perfcMHwnce  monitoring 
prog-i-aui  v/ill  provide  motorists  whose 
vthiclcs.fail  the  test  a  summary  of  local 
repcir  facilities  performance.  The  Stale 
revis.t^d  the  January  14, 1994  SIP  to 
comni/t  tc  providing  performance 
statistics  on  all  repair  facilities  that 
perform  I/lvi  emission  repairs  upxtn 
request.  The  State  will  provide  regular 
feedback  to  each  facility  on  their  repair 
performance.  The  submittal  of  a 
completed  repair  form  at  the  time  of 
retest  is  required.  The  repair 
effectiveness  improvement  plan  meets 
the  criteria  described  in  the  Federal 
regulation  and  is  approvable. 
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Compliance  With  Recall  Notices — W 
CFH  51.370 

The  Federal  regulation  requires  the 
states  to  establish  methods  to  ensure 
that  vehicles  that  are  >  subject  to 
enhanced  I/M  and  ar^  included  in  a 
emission  related  recaHl  receive  the 
required  repairs  priot  to  completing  the 
emission  test  or  renewing  the  vehicle 
registration. 

The  Colorado  legis 
legal  authority  to  require  owners  to 
comply  with  emissioh  related  recalls 
before  completing  th*  emission  test  and 
prior  to  being  eligible  for  registration 
renewal.  The  SIP  appendices  detail 
procedures  to  be  used  to  incorporate 
national  database  reciU  information  into 
the  State  inspection/i  egistration 
database  and  quality  :ontrol  methods  to 
insure  recall  repairs  are  properly 
documented  and  tracked.  The  submittal 
includes  a  requiremei  it  to  submit  an 
annual  report  to  EPA  which  includes 
the  information  as  re<|uired  in  40  CFR 
Part  51.370(c).  The  rejcall  compliance 
program  contained  in  the  SIP  submittal 
meets  the  Federal  requirements  and  is 
approvable. 

On-Road  Testing — 4C  CFR  51.371 

On-road  testing  is  r  squired  in 
enhanced  I/M  areas.  The  use  of  either 
remote  sensing  devices  (RSD)  or 
roadside  pullovers  including  tailpipe 
emission  testing  can  $e  used  to  meet  the 
Federal  regulations.  The  program  must 
include  on-road  testii^g  of  0.5%  of  the 
subject  fleet  or  20,000  vehicles, 
whichever  is  less,  in  the  nonattainment 
area  or  the  I/M  program  area.  Motorists 
that  have  passed  an  etnission  test  and 
are  found  to  be  high  e  mitters  as  a  result 
of  a  on-road  test  shall  be  required  to 
pass  an  out-of-cycle  tdst. 

Legal  authority  to  implement  the  on- 
road  testing  program  und  enforce  off- 
cycle  inspection  and  i  epair 
requirements  is  conta  ned  in  the  State 
legislation.  The  SIP  submittal  requires 
on-road  testing  of  0.5"  <>  of  the  subject 
fleet  per  year  in  the  D  jnver-Boulder 
nonattainment  area  tc  be  implemented 
by  the  contractor  or  it  s  subcontractor.  A 
description  of  the  pro  ^am,  which 
includes  test  Umits  ar  d  criteria,  and 
methods  of  collecting  analyzing  and 
reporting  the  results  c  f  the  testing  is 
detailed  in  the  submil  tal.  The  on-road 
testing  program  descr  bed  in  the  SIP 
meets  Federal  require  Tients  and  is 
approvable. 

State  Implementation  Plan 
Submissions/Implementation 
Deadlines — 40  CFR  51.372-373 


The  Federal  regulation  requires 
enhanced  I/M  prograr  is  to  be 


atioi 


implemented  by  January  1, 1995  except 
for:  (1)  Existing  test-and-repair  programs 
which  may  test  30%  of  the  subject  fleet 
in  the  test-only  system  during  1995  and 
test  all  subject  vehicles  in  the  test-only 
system  beginnin^January  1. 1996 
(during  the  phase-in  period,  existing 
requirements  may  continue  to  apply  for 
the  test-and-repair  portion  of  the 
program  until  it  is  phased  out  by 
January  1, 1996)  or  (2)  Areas  starting 
new  test-only  programs  and  those  with 
existing  test-only  programs  may  phase 
in  the  new  test  procedures  between 
January  1,  1995  and  January  1, 1996; 
however,  all  other  program 
requirements  must  be  fully 
implemented  by  January  1, 1995. 

The  Colorado  submittal  included 
binding  State  I/M  regulations,  legislative 
authority  to  implement  the  program, 
final  specifications,  a  final  RFP, 
procedural  documents,  a  modeling 
demonstration  showing  that  the 
program  design  meets  the  performance 
standard,  evidence  of  adequate  funding 
and  resources  to  implement  the 
program,  and  a  detailed  discussion  on 
each  of  the  required  program  design 
elements.  The  submittal  states  that  all 
inspectors  and  stations  will  be  certified 
by  December  31, 1994,  mandatory 
testing  will  begin  on  January  1, 1995, 
and  the  start  date  for  implementation  of 
full-stringency  outpoints  will  be  no  later 
than  January  1, 1999.  The  submittal  also 
includes  a  commitment  to  include 
onboard  diagnostic  checks  in  the 
enhanced  I/M  program  within  2  years 
after  promulgation  of  onboard 
diagnostic  check  regulations  for  I/M 
programs.  The  SIP  meets  the  SIP 
submission  and  Implementation 
deadline  requirements  set  forth  in  the 
Federal  I/M  regulation. 

V.  Request  for  Comments 

EPA  is  proposing  to  conditionally 
approve  the  Colorado  SIP  revision  for  an 
enhanced  I/M  program,  which  vvas 
submitted  on  January  14,  and  June  24, 
1994.  EPA  is  soliciting  public  comments 
on  the  issues  discussed  in  this  notice  or 
on  other  relevant  matters.  These 
comments  willTje  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  notice. 

VI.  Proposed  Action 

EPA  is  proposing  to  conditionally 
approve  the  Colorado  I/M  program. 
Revisions  to  the  SIP  were  submitted  on 
January  14, 1994,  and  June  24, 1994. 
Conditional  approval  is  based  on  the 
State's  commitment  to  satisfy  conditions 


no  later  than  one  year  from  the  date  of 
final  conditional  approval.  If  such 
conditions  are  not  met  by  this  date,  the 
conditional  approval  will  automatically 
become  a  disapproval. 

VII.  Executive  Order  12866 

The  0MB  has  exempted  this  rule  from 
the  requirements  of  Section  6  of 
Executive  Order  12866. 

VIII.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  Part  D  of  the  Act 
and  conditional  SIP  approvals  under 
section  110  and  subchapter  I,  Part  D  of 
the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  110(k)(4),  the  disapproval  will 
not  affect  any  existing  state 
requirements  applicable  to  smalU 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  such 
disapproval  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it 
would  not  remove  existing  state 
requirements  nor  substitute  a  new 
Federal  requirement. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter,  Reporting 


and  recordkeeping  requirements,  Sulfur 
dioxide,  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  June  30, 1994. 
lackW.  McGraw. 
Acting  Regional  Administrator. 
IFR  Doc.  94-17005  Filed  7-13-94;  8:45  ami 

BILUNC  CODE  eS60-S<MI 

40CFRPart52 

(SIPTRAX  NO.  MD26-1-«081;  FRL-6011-3J 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland:  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of  the 
comment  period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  a  proposed  rule 
published  May  25. 1994  (59  FR  26994). 
On  May  25, 1994,  EPA  proposed  limited 
approval/disapproval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland 
regarding  its  new  source  review 
regulations  (COMAR  26.11.02  and 
26.11.17)  and  associated  definitions 
(COMAR  26.11.01.01).  At  the  request  of 
Maryland.  EPA  is  extending  the 
comment  period  until  July  11, 1994. 
DATES:  Comments  must  be  received  on 
or  before  July  11. 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  in.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl.  (215)  597-9337. 

Dated:  July  1,1994.  '  - 

Stanley  L.  Luskowski, 
Acting  Regional  Administrator,  Region  III. 
IFR  Doc.  94-17088  Filed  7-13-94;  8:45  am] 
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40  CFR  Part  52 
IW142-01-6260;  FRL-60t2-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Wisconsin;  Enhanced  Motor  Vehicle 
Inspection  and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  portions  and  to  conditionally 
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and  recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  June  30, 1994. 
lack  W.  McGraw. 

Acting  Regional  Administrator. 

IFR  Doc.  94-17005  Filed  7-13-94;  8:45  ami 

BILUNC  CODE  «S60-S<M)I 

40  CFR  Part  52 

fSIPTRAX  NO.  MD26-1-«081;  FRL-5011-3J 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland:  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of  the 
comment  period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  a  proposed  rule 
published  May  25, 1994  (59  FR  26994). 
On  May  25, 1994,  EPA  proposed  limited 
approval/disapproval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland 
regarding  its  new  source  review 
regulations  (COMAR  26.11.02  and 
26.11.17)  and  associated  definitions 
(COMAR  26.11.01.01).  At  the  request  of 
Maryland,  EPA  is  extending  the 
comment  period  until  July  11. 1994. 
DATES:  Comments  must  be  received  on 
or  before  July  11, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  in,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  (215)  597-9337. 

Dated:  July  1.1994.  '  - 

Stanley  L.  Luskowski, 
Acting  Regional  Administrator,  Region  III. 
IFR  Doc.  94-17088  Filed  7-13-94;  8:45  am) 
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40  CFR  Part  52 
IW142-01-6260;  FRL-«0t2-4] 

Approval  and  Promulgation  of  Air 
Quality  Implenientation  Plans; 
Wisconsin;  Enhanced  Motor  Vehicle 
Inspection  and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  portions  and  to  conditionally 


approve  other  portions  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Wisconsin  on 
November  15, 1993,  if  the  State  submits 
certain  items  prior  to  final  action.  This 
revision  establishes  and  requires  the 
implementation  of  an  enhanced  motor 
vehicle  inspection  and  maintenance  (1/ 
M)  program  in  the  Milwaukee  Severe 
ozone  nonattainment  area,  which  has  17 
years  to  attain  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  pursuant  to 
section  181(a)(2)  of  the  Clean  Air  Act 
(Act),  and  the  Sheboygan  Moderate 
ozone  nonattainment  area.  This  action  is 
being  taken  under  section  110  of  the 
Act.  Should  the  State  fail  to  timely 
submit  the  items  described  below.  EPA 
is  proposing  in  the  alternative  to 
disapprove  or  conditionally  approve  the 
SIP. 

DATES:  Comments  must  be  received  on 
or  before  August  15, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Carlton  Nash,  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division, 
Air  Toxicsi  and  Radiation  Branch, 
Regulation  Development  Section,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  the  documents  relevant  to 
this  action  are  available  at  the  above 
address  for  public  inspection  during 
normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Mooney,  (312)  886-6043. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Motor  vehicles  are  significant 
contributors  of  volatile  organic 
compounds  (VOC).  carbon  monoxide 
(CO)  and  nitrogen  oxide  (NOx) 
emissions.  An  important  control 
measure  to  reduce  these  emissions  is  the 
implementation  of  a  motor  vehicle 
inspection  and  maintenance  (I/M) 
program.  Despite  being  subject  to  the 
most  rigorous  vehicle  pollution  control 
program  in  the  world,  cars  and  trucks 
still  create  about  half  of  the  ozone  air 
pollution  and  nearly  all  of  the  carbon 
monoxide  and  ether  toxic  contaminant 
air  pollution  in  U.S.  cities.  Of  all 
highway  vehicles,  passenger  cars  and 
light  trucks  emit  most  of  the  vehicle- 
related  carbon  monoxide  and  ozone- 
forming  hydrocarbons.  They  also  emit 
substantial  amounts  of  nitrogen  oxides 
and  air  toxics.  Although  the  U.S.  has 
made  progress  in  reducing  emissions  of 
these  pollutants,  total  fleet  emissions 
remain  high.  This  is  because  the  number 
of  vehicle  miles  travelled  on  U.S.  roads 
has  doubled  in  the  last  20  years  to  2 
trillion  miles  per  year,  offsetting  much 
of  the  technological  progress  in  vehicle 


emission  control  over  the  same  2 
decades.  Projections  indicate  that  the 
steady  growth  in  vehicle  travel  will 
continue. 

Today's  cars  are  absolutely  dependent 
on  properly  functioning  emission 
controls  to  reduce  pollution  levels. 
Minor  malfunctions  in  the  emission 
control  system  can  increase  emissions 
significantly,  and  the  average  car  on  the 
road  emits  three  to  four  times  the  new 
car  standard.  Major  malfunctions  in  the 
emission  control  system  can  cause 
emissions  to  skyrocket.  As  a  result,  10 
to  30  percent  of  cars  are  causing  a 
significantly  larger  percentage  of  the 
vehicle-related  pollution  problem. 
Unfortunately,  it  is  rarely  obvious 
which  cars  fall  into  this  category,  as  the 
emissions  themselves  may  not  be 
noticeable  and  emission  control 
malfunctions  do  not  necessarily  affect 
the  performance  of  the  vehicle. 

Effective  I/M  programs,  however,  can 
identify  these  problem  cars  and  assure 
their  repair.  I/M  programs  ensure  that 
cars  are  properly  maintained,  producing 
emission  reductions  soon  after  the 
program  is  put  in  place. 

EPA  projects  that  "enhanced"  1/M 
programs  in  the  most  polluted  cities 
around  the  country  would  cut  vehicle 
VOC  emissions  by  32  percent,  at  a  cost 
of  about  Si  2.50  per  vehicle  per  year. 
This  represents  a  major  step  toward 
fuIfilHng,  at  a  relatively  low  cost,  the 
Act's  (the  Act)  requirement  that  the 
most  seriously  polluted  cities  achieve  a 
24  percent  overall  emissions  reduction 
by  2000. 

The  Clean  Air  Act  as  amended  in 
1990requiresthat  most  polluted  cities    ■ 
adopt  either  "basic"  or  "enhanced"  I/M 
programs,  depending  on  the  severity  of 
the  problem  and  the  population  of  the 
area.  The  Moderate  ozone 
nonattainment  areas,  as  well  as 
Marginal  ozone  areas  with  existing  or 
previously  required  I/M  programs,  fall 
under  the  "basic"  I/M  requirements. 
Enhanced  programs  will  be  required  in 
serious,  severe,  and  extreme  ozone 
nonattainment  areas  with  urbanized 
populations  of  200,000  or  more;  CO 
areas  that  exceed  a  12.7  parts  per 
million  (ppm)  design  value '  with 
urbanized  populations  of  200,000  or 
more;  and  all  metropofitan  statistical 
areas  (MSA)  with  populations  of 


'  The  air  quality  design  value  is  esiimaled  uiing 
EPA  guidance.  Generally,  the  fourth  highest 
monitored  value  with  3  complete  years  of  data  is 
selected  as  the  ozone  design  value  because  the 
standard  allows  one  exceedance  for  each  year.  The 
highest  of  the  second  high  monitored  values  wiih 
2  complete  years  of  data  is  selected  as  the  carbor> 
monoxide  design  value. 
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100,000  or  more  in  tho  Northeast  Ozone 
Transport  Regkm  {OTR}. 

"Basic"  and  "enhaiiced"  I/M 
programs  both  achieva  their  objectives 
by  identifying  vehicles  that  have  high 
emissions  as  a  result  df  one  or  more 
malfunctions,  and  reqjiirrng  them  to  be 
repaired.  An  "enhanctd"  program 
covers  more  of  the  vehicles  in  operation, 
employs  inspection  methods  better 
suited  to  finding  high  temitting  vehicles, 
and  has  additional  features  to  better 
assure  that  all  vehirlei  are  tested 
properly  and  effectively  repaired. 

"rtie  Act  requires  States  to  make 
changes  to  improve  existing  I/M 
programs  or  to  impleHJent  new  ones  for 
certain  nonattainment  areas.  Section 
182{al(2)(B)  of  the  Actrrequires  EPA  to 
publish  updated  guidmce  for  State  I/M 
programs,  taking  into  {onsideration 
findings  of  the  Administrators  audits 
and  investigations  of  t^ese  programs. 
The  Act  furtfier  requires  each  area 
required  to  have  an  l/m  program  to 
incorporate  this  guidance  into  the  SEP. 
Based  on  these  requinsnents.  EPA 
promulgated  I/M  regulations  on 
November  5, 1992  (57  FR  52950, 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  par^  51.350-51.373). 

Under  sections  182(i:)(3),  187(a)(6) 
and  187(b)(1)  of  the  Ait.  any  area  having 
a  1980  Bureau  of  Census-defined 
urbanized  area  populaiion  of  200.000  or 
more  and  that  is  desigiated  as  either:  (1) 
a  serious  or  worse  ozone  nonattainment 
area  or  (2)  a  moderate  or  serious  CO 
nonattainment  areas  vsnth  a  design  value 
greater  than  12.7  ppmjshall  implement 
enhanced  I/M  in  the  IMO  Census- 
defined  urbanized  area. 

The  Act  requires  baar  I/M  programs 
to  be  implemented  in  fie  1990  Census- 
defined  urbanized  area  of  the  following 
nonattainment  areas:  (1)  Any  area  which 
is  classified  as  moderate  ozone 
nonattainment  and  is  not  required  to 
implement  enhanced  I/M,  or  (2)  any 
area  outside  the  OTR  tnat  is  classified 
as  serious  er  worse  oz(  ne 
nonattainment  or  mod  (rate  or  serious 
CO  nonattainment  wit  i  a  design  value 
greater  than  12.7  ppm  md  having  a 
1990  Census-defined  urbanized  area 
population  of  less  thar  200,000.  Any 
areas  classified  as  maq  inal  ozone 
nonattainment  or  mod*  rate  CO 
nonattainment  with  a  <  esign  value  of 
12.7  ppm  or  less  shall  i  :ontinue 
operating  existing  proj  rams  that  are  part 
of  an  approved  SIP  as  (if  November  15, 
1990,  or  implement  th«i  basic  program 
required  For  the  area  b]  the  pre- 
Am ended  Act,  and  sha  1  update  the 
program  to  meet  the  bfi  iic  1/M 
requirements  set  forth  n  40  CFR  parts 
51.350-373. 


The  I/M  regulation  ^tablishes 
minimum  performance  standards  for 
basic  and  enhanced  i/M  programs  as 
well  as  requireraents  for  the  following: 
network  type  and  program  evaluation; 
adequate  tools  and  resources;  test 
frequency  and  convenience;  vehicle 
coverage;  test  procedures  and  standards; 
test  equipment:  quality  control;  waivers 
and  compliance  via  diagnostic 
inspection;  motorist  compliance 
enforcement;  motorist  compliance 
enforcement  program  oversight;  quality 
assurance;  enforcement  against 
contractors,  stations  and  inspectors; 
data  collection;  data  analysis  and 
reporting;  inspector  training  and 
licensing  or  certification;  public 
information  and  consumer  protection; 
improving  repair  effectiveness; 
compliance  with  recall  notices;  on-road 
testing;  SIP  revisions;  and 
implementation  deadlines.  The 
performance  standard  for  basic  I/M 
programs  remains  the  same  as  it  has 
been  since  initial  I/M  policy  was 
established  in  1978,  pursuant  to  the 
1977  amendments  to  the  Act.  The 
performance  standard  for  enhanced  I/M 
programs  is  based  on  a  high-technology 
test,  known  as  M240.  for  new 
technology  vehicles  (i.e.,  those  vrith 
closed-loop  control  and,  especially, 
fuel-injected  engines),  including  a 
transient  loaded  exhaust  short  test 
incorporating  hydrocarbons  (HC),  CO 
and  NOx  outpoints,  an  evaporative 
system  integrity  (pressure)  test  and  an 
evaporative  system  performance  (purge) 
test.  The  Federal  regulation  requires 
enhanced  I/M  programs  to  be 
implemented  by  lanuary  1, 1995,  except 
for:  (1)  Existing  test-and-repair  programs 
which  may  test  30  peroent  of  the  subject 
fleet  in  the  test-only  system  during  1995 
and  test  all  subject  vehicles  in  the  test- 
only  system  beginning  January  1, 1996 
(during  the  phase  in  period,  existing 
requirements  may  continue  to  apply  for 
the  test-and-repair  portion  of  the 
program  until  it  is  phased  out  by 
January  1. 1996)  or  (2)  Areas  starting 
new  test-only  programs  and  those  with 
existing  test-only  programs  may  phase 
in  the  new  test  procedures  between 
January  1,  1995  and  January  1, 1996; 
however,  all  other  program 
requirements  must  be  fully 
implemented  by  January  1, 1995. 

II.  Background 

The  State  of  Wisconsin  currently 
contains  2  ozone  nonattainment  areas 
which  are  required  to  implement  I/M 
programs  in  accordance  with  the  Act. 
The  Milwaukee  severe-17  ozone 
nonattainmunt  area  contains  the 
Milwaukee-Racine  MSA  which  has  a 
1980  Census-defined  population  of 


1,572,600  aad  therefore  most  implement 
an  enhanced  I/M  program.  The 
Sheboygan  moderate  ozone 
nonattainment  area  contains  the 
Sheboygan  MSA  and  as  a  result,  is 
subject  to  the  basic  I/M  requirements.  40 
CFR  part  51  372fb)(2jj  requires  affected 
States  to  submit  full  I/M  SIP  revisions 
that  meet  the  requirements  of  the  Act  to 
EPA  by  November  15, 1993. 

On  November  15, 1993.  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  submitted  to  EPA  a  revised  SIP 
for  an  enhanced  I/M  program  to  cover 
areas  wheie  both  the  basic  and  the 
enhanced  requirements  apply.  The 
revision  included  Wisconsin  Statutes 
Sections  110.20  and  144.42  and  Chapter 
341;  Wisconsin  Administrative  Code 
Chapters  TRANS  131  and  NR  485;  and 
the  "Wisconsin  Motor  Vehicle 
Inspection  Program  Request  for  Proposal 
for  the  Establishment  and  Operation  of 
Motor  Vehicle  Inspection  Program 
Facilities."  The  State  I/M  regulations 
were  adopted  by  WDNR  in  June  1993 
and  became  effective  on  July  1, 1993. 

EPA's  summary  of  the  requirements  of 
the  Federal  I/M  regulations  as  found  in  . 
40  CFR  part  51.350-51.373  and  its 
analysis  of  the  State  submittal  are 
below.  A  more  detailed  analysis  of  the 
State  submittal  is  contained  in  a 
Technical  Support  Document  (TSD) 
dated  June  6. 1994,  which  is  available 
fiiam  the  Region  5  office,  listed  in  the 
ADDRESSES  section.  Parties  desiring 
additional  details  on  the  Federal  I/M 
regulation  are  referred  to  the  November 
5, 1992  Federal  Register  notice  (57  FR 
52950)  or  40  CFR  parts  51.a50-51.373. 

in.  EPA's  Analysis  ofWisconsin's 
Enhanced  1/M  Program 

Applicability— 40  CFR  51.350 

Section  182(c)(3)  of  the  Act  and  40 
CFR  51.350(a)  require  States  which 
contain  areas  classified  as  serious  or 
worse  ozone  nonattainment  and 
containing  MSAs  with  a  population  of 
200,000  or  more  to  implement  an 
enhanced  I/M  program.  As  noted  above, 
the  State  of  Wisconsin  contains  the 
Milwaukee-Racine  MSA  in  its 
Milwaukee  Severe-17  ozone 
nonattainment  area.  In  addition,  section 
1 82(b)(4)  of  the  Act  and  40  CFR  part 
51.530(a)  require  States  with  moderate 
ozone  nonattainment  areas  containing 
1990  Census-defined  urbanized  areas  to 
implement  a  basic  I/M  program.  The 
State  of  Wisconsin  contains  the 
Sheboygan  urbanized  area  where  this 
requirement  applies. 

There  are  6  counties  in  Wisconsin 
that  are  required  to  implement  an 
enhanced  1/M  program:  Kenosha, 
Milwaukee.  Ozaukee.  Racine, 


Washington,  and  Waukesha  Counties. 
There  is  one  county,  Sheboygan  County, 
that  is  required  to  implement  a  basic  1/ 
M  program.  The  State  has,  however, 
expanded  the  existing  program  in  the 
Milwaukee  area  to  cover  Sheboygan. 

The  State  submittal  does  contain  the 
legal  authority  necessary  to  establish  the 
program  boundaries  for  enhanced  I/M. 
The  program  boundaries  meet  the 
Federal  1/M  requirements  under  section 
51.350  and  are  approvable.  Wisconsin 
legislation  provides  that  the  I/M 
program  shall  apply  where  an  area  will 
not  be  able  to  attain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  without  it,  and  that  such 
coverage  can  be  deleted  if  demonstrated 
that  the  area  will  attain  the  NAAQS. 
This  provision  allows  Wisconsin  to  add 
areas  to  the  existing  program  but  does 
not  limit  the  applicability  of  the 
program  in  the  required  areas. 

The  Federal  1/M  regulation  requires 
that  the  State  program  shall  not 
terminate  until  it  is  no  longer  necessary. 
EPA  has  determined  that  a  SIP  which 
does  not  terminate  prior  to  the 
attainment  deadline  for  each  applicable 
area  (i.e..  2007  for  the  Milwaukee 
severe-17  ozone  nonattainment  area, 
and  1996  for  the  Sheboygan  moderate 
ozone  nonattainment  area)  satisfies  this 
requirement.  The  Wisconsin  program 
does  not  contain  a  termination 
provision  and  is  therefore  approvable. 

Enhanced  I/M  Performance  Standard— 
40  CFR  51.35^ 

The  enhanced  1/M  program  must  be 
designed  and  implemented  to  meet  or 
exceed  a  minimum  performance 
standard,  which  is  expressed  as 
emission  levels  in  area-wide  average 
grams  per  mile  (gpm)  for  certain 
pollutants.  Areas  shall  meet  the 
performance  standard  for  the  pollutants 
which  cause  them  to  be  subject  to 
enhanced  1/M  requirements.  In  the  case 
of  ozone  nonattainment  dreas,  the 
performance  standard  must  be  met  for 
both  NOx  and  VOCs.  The  performance 
standard  shall  be  established  using  local 
characteristics,  such  as  vehicle  mix  and 
local  fuel  controls,  and  model  I/M 
program  parameters  for  the  following: 
network  type,  start  date,  test  ft-equency, 
model  year  coverage,  vehicle  type 
coverage,  exhaust  emission  test  type, 
emission  standards,  emission  control 
device,  evaporative  system  function 
checks,  stringency,  waiver  rate, 
compliance  rate  and  evaluation  date. 
The  emission  levels  achieved  by  the 
state's  program  design  shall  be 
calculated  using  the  most  current  . 
version,  at  the  time  of  submittal,  of  the 
EPA  mobile  source  emission  factor 
model.  At  the  time  of  the  Wisconsin 
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Washington,  and  Waukesha  Counties. 
There  is  one  county,  Sheboygan  County, 
that  is  required  to  implement  a  basic  1/ 
M  program.  The  State  has,  however, 
expanded  the  existing  program  in  the 
Milwaukee  area  to  cover  Sheboygan. 

The  State  submittal  does  contain  the 
legal  authority  necessary  to  establish  the 
program  boundaries  for  enhanced  I/M. 
The  program  boundaries  meet  the 
Federal  1/M  requirements  under  section 
51.350  and  are  approvable.  Wisconsin 
legislation  provides  that  the  I/M 
program  shall  apply  where  an  area  will 
not  be  able  to  attain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  without  it,  and  that  such 
coverage  can  be  deleted  if  demonstrated 
that  the  area  will  attain  the  NAAQS. 
This  provision  allows  Wisconsin  to  add 
areas  to  the  existing  program  but  does 
not  limit  the  applicabihty  of  the 
program  in  the  required  areas. 

The  Federal  I/M  regulation  requires 
that  the  State  program  shall  not 
terminate  until  it  is  no  longer  necessary. 
EPA  has  determined  that  a  SIP  which 
does  not  terminate  prior  to  the 
attainment  deadline  for  each  applicable 
area  (i.e.,  2007  for  the  Milwaukee 
severe-17  ozone  nonattairmient  area, 
and  1996  for  the  Sheboygan  moderate 
ozone  nonattainment  area)  satisfies  this 
requirement.  The  Wisconsin  program 
does  not  contain  a  termination 
provision  and  is  therefore  approvable. 

Enhanced  I/M  Performance  Standard— 
40CFR51.35Ji^ 

The  enhanced  1/M  program  must  be 
designed  and  implemented  to  meet  or 
exceed  a  minimum  performance 
standard,  which  is  expressed  as 
emission  levels  in  area-wide  average 
grams  per  mile  (gpm)  for  certain 
pollutants.  Areas  shall  meet  the 
performemce  standard  for  the  pollutants 
which  cause  them  to  be  subject  to 
enhanced  I/M  requirements.  In  the  case 
of  ozone  nonattainment  areas,  the 
performance  standard  must  be  met  for 
both  NOx  and  VCXIs.  The  performance 
standard  shall  be  established  using  local 
characteristics,  such  as  vehicle  mix  and 
local  fuel  controls,  and  model  I/M 
program  parameters  for  the  following: 
network  type,  start  date,  test  frequency, 
model  year  coverage,  vehicle  type 
coverage,  exhaust  emission  test  type, 
emission  standards,  emission  control 
device,  evaporative  system  function 
checJcs,  stringency,  waiver  rate, 
compliance  rate  and  evaluation  date. 
The  emission  levels  achieved  by  the 
state's  program  design  shall  be 
calculated  using  the  most  current  . 
version,  at  the  time  of  submittal,  of  the 
EPA  mobile  source  emission  factor 
model.  At  the  time  of  the  Wisconsin 


submittal  the  most  current  version  was 
MOBILESa. 

The  Wisconsin  submittal  includes  the 
following  program  design  parameters: 
network  type — centralized 
start  date — 1984  for  exhaust  te.sting; 

1995  for  evaporative  testing 
test  frequency — biennial 
model  year  coverage — 1968+ 
vehicle  type  coverage — LDGV, 

LDGTl,  LDGT2,  &  HDGV 
exhaust  emission  test  type — IM240  on 

1968+-modeI  years 
emission  standards — 0.8/20/2.0  gms/ 

mile  for  KC/CO/NOx  to  year  2000; 

0.6/15/1.5  gms/mile  for  HC/CO/ 

NOx  after  year  2000 
emission  control  device  visual 

inspection — none 
evaporative  system  function  checks — 

pressure  and  purge  on  1971+  model 

years 
stringency  (pre-1981  failure  rate}— 

40% 
waiver  rate  (pre-1981 /1 981  and 

newer) — 3% 
compliance  rate — 96% 
evaluation  date(s)— 2000,  2003,  2006, 

2008 

The  Wisconsin  program  design 
parameters  meet  the  Federal  I/M 
regulations  and  are  approvable. 

The  emission  levels  achieved  by  the 
State  were  modeled  using  MOBILESa. 
The  modeling  demonstration  was 
performed  correctly,  used  local 
characteristics  and  demonstrated  that 
the  program  design  will  exceed  the 
minimum  enhanced  I/M  performance 
standard,  expressed  in  gpm,  for  VOCs 
and  NOx  for  each  milestone  and  for  the 
attainment  deadline.  As  noted  below, 
this  modeling  demonstration  does  not 
account  for  the  impact  of  vehicle 
exemptions.  In  addition,  this  modeling 
demonstration  was  not  included  in  the 
State's  November  15, 1993,  submittal 
and  has  yet  to  be  formally  submitted  to 
EPA  as  a  revision  to  the  SIP.  In  order  to 
receive  full  approval  of  its  SIP,  the  State 
must  revise  its  modeling  demonstration 
to  account  for  exempted  vehicles  and 
must  formally  submit  this 
demonstration  in  time  to  allow  EPA  to 
place  it  in  the  docket  2  weeks  prior  to 
the  close  of  the  public  comment  period 
which  is  30  days  following  the 
publication  of  this  notice. 

Network  Type  and  Program 
Evaluation — 40  CFR  51.353 

Enhanced  I/M  programs  shall  be 
operated  in  a  centralized  test-only 
format,  unless  the  State  can  demonstrate 
that  a  decentralized  program  is  equally 
effective  in  achieving  the  enhanced  I/M 
performance  standard.  The  enhanced 
program  shall  include  an  ongoing 


evaluation  to  quantify  the  emission 
reduction  benefits  of  the  program  and  to 
determine  if  the  program  is  meeting  the 
requirements  of  the  Act  and  the  Federal 
1/M  regulation.  The  SIP  shall  include 
details  on  the  program  evaluation  and 
shall  include  a  schedule  for  submittal  of 
biennial  evaluation  reports,  data  from  a 
State  monitored  or  administered  mass 
emission  test  of  at  least  0.1  percent  of 
the  vehicles  subject  to  inspection  each 
year,  description  of  the  sampling 
methodology,  the  data  collection  and 
analysis  system  and  the  legal  authority 
enabling  the  evaluation  program. 

The  State  legislative  authority  and  the 
State  I/M  regulations  provide  for  a 
centralized,  test-only  network. 
Wisconsin's  centralized,  test-only 
network  type  is  approvable.  The 
submittal  does  not,  however,  include 
provisions  for  ongoing  program 
evaluation  and,  as  a  result,  does  not 
meet  the  Federal  I/M  regulations.  In 
order  to  receive  final  full  approval  of  its 
program,  the  State  must  submit  to  EPA 
provisions  for  ongoing  program 
evaluation  satisfying  all  of  the 
requirements  of  40  CFR  part  51.353. 
Specifically,  the  State  must  submit 
schedules  for  program  evaluation  and 
methodologies  by  which  this  biennial 
program  evaluation  will  be  carried  out. 
as  required  by  40  CFR  part  51.353.  EPA 
proposes  to  approve  the  Wisconsin 
enhanced  I/M  SIP  if  the  State  submits 
these  provisions  in  time  to  allow  EPA  lo 
place  them  in  the  docket  for  public 
comment  at  least  2  weeks  prior  lo  the 
close  of  the  public  .comment  period. 

Adequate  Tools  and  Resources — 40  CFR 
51.354 

The  Federal  regulation  requires  the 
State  to  demonstrate  that  adequate 
funding  of  the  program  is  available.  A 
portion  of  the  test  fee  or  a  separately 
assessed  per  vehicle  fee  shall  be 
collected,  placed  in  a  dedicated  fund 
and  used  to  finance  the  program. 
Alternative  funding  approaches  are 
acceptable  if  it  is  demonstrated  that  the 
funding  can  be  maintained.  Reliance  on 
funding  from  the  State  or  local  General 
Fund  is  not  acceptable  unless  doing 
otherwise  would  be  a  violation  of  the 
State's  constitution.  The  SLP  shall 
include  a  detailed  budget  plan  which 
describes  the  source  of  funds  for 
personnel,  program  administration, 
program  enforcement,  and  purchase  of 
equipment.  The  SIP  shall  also  detail  the 
number  of  persormel  dedicated  to  the 
quality  assurance  program,  data 
analysis,  program  administration, 
enforcement,  public  education  and 
assistance  and  other  necessary 
functions. 
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The  Wisconsin  submittal  does  not 
contain  a  description  (»f  funding  sources 
for  the  I/M  program.  In  order  to  receive 
full  approval,  the  State  must  submit  to 
EPA  a  description  of  the  method  by 
which  the  program  w^l  be  funded.  This 
description  must  demonstrate  that 
sufficient  funds,  equidment  and 
personnel  have  been  ^^propriated  to 
meet  the  program  opejiation 
requirements  of  the  l/M  rule  and  must 


be  submitted  prior  to 
rulemaking  on  this  su 


A's  final 
)mittal.  EPA 


proposes  to  approve  ti  le  SIP  if 


Wisconsin  submits  thi  s  description  in 
time  to  allow  EPA  to  { lace  it  in  the 
docket  2  wreeks  prior  1 3  the  close  of  the 
public  comment  period. 

Test  Frequency  and  Cfinvenience — iO 
CFR  51.355 

I  erformance 
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'he  SIP  shall 
1  election  schemie, 
frequency  is 

process 
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and  enforce  the 
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he  motorist  by 
times,  short 
regular  testing 


The  enhanced  1/  M 
standard  assumes  an 
frequency;  however, 
may  be  approved  if  th 
standard  is  achieved, 
describe  the  test  year 
shall  State  how  the 
integrated  into  the 
and  shall  include  the 
regulations,  or  contr 
necessary  to  implement 
test  frequency  require  nent 
program  shall  be  desif  ned 
convenient  service  to 
ensuring  shon  waiting 
driving  distances  and 
hours. 
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te  t 
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raft 
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y  A 
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The  Wisconsin  en 
regulation  provides 
fr«)uency.  Based  on 
standard  modeling 
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the  biennial  test  frequ 
1994,  The  Wisconsin 
enacted  legislation  wi 
legal  authority  to  imp 
enforce  the  biennial 
newly  adopted  legislation 
been  formally  submi 
revision  to  the  SIP,  h 
submitted,  this  autho^ty 
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Wisconsin  SIP  if  the 
submits  this  revised 
EPA's  final  action 
this  legislation  in  the 
proposed  rulemaking 
M  Request  for  Proposal 
sufficient  evidence  th 
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Federal  I/M  regulatioils 
approvable  upon  EPA 
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Vehide  Coverage— 40  CFB  51.356 

The  performance  standard  for 
enhanced  I/M  programs  assumes 
coverage  of  all  1968  and  later  model 
year  light  duty  vehicles  and  light  duty 
trucks  up  to  8,500  pounds  gross  vehicle 
weight  rating  (GVWR),  and  includes 
vehicles  operating  on  all  fuel  types. 
Other  levels  of  coverage  may  be 
approved  if  the  necessary  emission 
reductions  are  achieved.  Vehicles 
registered  or  required  to  be  registered 
within  the  I/M  program  area  boundaries 
and  fleets  primarily  operated  within  the 
I/M  program  area  boundaries  and 
belonging  to  the  covered  model  years 
and  vehicle  classes  comprise  the  subject 
vehicles.  Fleets  may  be  officially 
inspected  outside  oTthe  normal  I/M 
program  test  facilities,  if  such 
alternatives  are  approved  by  the 
program  administration,  but  shall  be 
subject  to  the  same  test  requirements 
using  the  same  quality  control  standards 
as  non-fleet  vehicles  and  shall  be 
inspected  in  independent,  test-only 
facilities,  according  to  the  requirements 
of  40  CFR  part  51.353(a). 

The  Federal  I/M  regulation  requires 
that  the  SIP  shall  include  the  legal 
authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement,  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program 
and  a  plan  for  how  those  vehicles  are  to 
be  identified  including  vehicles  that  are 
routinely  operated  in  the  area  but  may 
not  be  registered  in  the  area,  and  a 
description  of  any  special  exemptions 
including  the  percentage  and  number  of 
vehicles  to  be  impacted  by  the 
exemption. 

The  Wisconsin  enhanced  I/M 
legislation,  enacted  April  13, 1994, 
requires  coverage  of  all  1968  and  newer 
light  duty  vehicles  and  trucks  up  to 
14,C00  pounds  GVWR,  which  are 
registered  or  required  to  be  registered  in 
the  I/M  program  area.  The  Wisconsin 
legislation  and  the  state's  I/M 
regulations  provide  the  legal  authority 
to  implement  and  enforce  the  vehicle 
coverage.  This  level  of  coverage  is 
approvable  because  it  provides  the 
necessary  emission  reductions.  The 
State  RFT  also  describes  general 
requirements  related  to  vehicle 
coverage.  The  State  submittal  does  not 
contain  estimates  of  the  number  of 
registered  or  unregistered  vehicles  in 
the  area  or  methods  for  identifying 
subject  vehicles.  These  items  will  be 
described  in  more  detail  in  the  states 
final,  signed  I/M  contract,  which  must 
be  submitted  to  EPA  prior  to  EPA's  final 
rulemaking,  in  order  to  receive  full 
approval  on  its  submittal.  EPA  proposes 


to  approve  the  SIP  if  Wisconsin  submits 
the  contract  in  time  to  allow  EPA  to 
place  it  in  the  dodcet  2  weeks  prior  te 
the  close  of  the  public  comment  period. 

The  state's  November  15,  1993,  SIP 
submittal  does  not  adequately  address 
fleet  testing  requirements.  Existing 
regulatfons  allow  for  the  self  testing  and 
repair  of  fleets  and  directly  contradict 
the  requirements  of  the  final  I/M  rule. 
The  State  is  moving  forward  to  amend 
its  TTIANS  131  rule  to  establish  detailed 
provisions  for  the  testing  of  fleets  in 
accordance  with  EPA's  final  rule.  In  its 
submittal,  the  State  indicates  that  these 
rule  changes  cannot  be  completed  prior 
to  EPA's  final  action.  EPA  proposes  to 
conditionally  approve  this  portion  of 
the  state's  submittal  if  the  State  commits 
prior  to  final  rulemaking  to  completing 
these  amendments  within  one  year  of 
EPA's  final  conditional  approval.  The 
state's  plan  for  testing  fleet  vehicles 
must  meet  the  requirements  of  the 
Federal  I/M  regulation. 

The  State  regulation  provides  for 
limited  special  exemptions.  In  its 
submittal  the  State  did  not  provide  a 
description  of  the  exemptions'  impact 
on  the  subject  fleet.  In  addition,  the 
modeling  demonstration  submitted  by 
the  State  does  not  account  for  these 
exemptions  in  the  emission  reduction  - 
analysis.  The  State  must  describe  the 
extent  of  die  exemptions  impact  in 
accordance  with  40  CFR  part  51.355  in 
order  for  EPA  to  fully  approve  the 
state's  submittal.  EPA  proposes  to 
approve  the  SIP  if  the  State  submits,  in 
timetoallowEPA  to  place  it  in  the   " 
docket  2  weeks  prior  to  the  close  of  the 
public  comment  period,  a  description 
that  indicates  that  the  performance 
standard  will  not  be  adversely  affected. 

Test  Procedures  and  Standards — 40 
CFR  51.357 

Written  test  procedures  and  pass/fail 
standards  shall  be  established  and 
followed  for  each  model  year  and 
vehicle  type  included  in  the  program. 
Test  procedures  and  standards  are 
detailed  in  40  CFR  part  51.357  and  in 
the  EPA  document  entitled  "High-Tech 
I/M  Test  Procedures,  Emission 
Standards,  Quality  Control 
Requirements,  and  Equipment 
Specifications",  EPA-AA-EPSD-IM- 
93-1,  dated  July  1993. 

The  State  1/M  RFP  includes  a  general 
provision  for  loaded  tailpipe  emission, 
evaporative  system  purge,  and 
evaporative  system  pressure  testing. 
Detailed  descriptions  of  the  test 
procedures  and  standards  will  be 
contained  in  the  state's  final,  signed  1/ 
M  contract.  After  reviewing  the  state's 
RFP,  EPA  believes  that  these  test 
procedures  and  standards  will  conform 


to  EPA  approved  test  procedures  and 
will  be  approvable.  In  order  to  receive 
full  approval,  the  State  must  submit  its 
final,  signed  contract  addressing  the 
require^neats  of  40 CFR  part  51.357  to 
EPA  prior  to  final  rulemaking.  EPA 
proposes  to  approve  the  SIP  if 
Wisconsin  submits  the  contract  in  time 
to  allow  EPA  to  place  it  in  the  docket 
2  weeks  prior  to  the  close  of  the  public 
comment  period. 

In  addition,  the  State  is  currently  in 
the  process  of  amending  its  rule  NR  485 
to  establish  a  series  of  increasingly 
stringent  emission  limits  (cutpoiot 
schedule)  for  VOC  and  NOx  to 
correspond  to  those  used  in  the  state's 
modeling  demonstration.  In  its 
submittal,  the  State  indicates  that  these 
rule  changes  cannot  be  completed  prior 
to  EPA's  final  action.  EPA  proposes  to 
conditionally  approve  this  portion  of 
the  state's  submittal  if  the  State  submits 
a  commitment  to  EPA  prior  to  final 
rulemaking  committing  to  complete 
these  amendments  within  one  year  of 
EPA's  final  conditional  approval. 

The  State  is  also  in  the  process  of 
applying  for  an  exemption  from  NOx 
control  requirements  under  section 
182(f)  of  the  Act.  The  state's  contract 
and  regulations  should  contain 
provisions  for  establishing  a  NOx  testing 
requirement,  however,  these  provisions 
may  allow  for  establishing  the  NOx 
cutpoint  in  accordance  with  EPA's 
action  on  the  section  182(f)  petition.  If 
EPA  approves  this  petition  for 
exemption,  the  I/M  rule  does  not  require 
NOx  emission  reductions  from  the 
program  but  the  program  must  be 
designed  to  offset  NOx  increases 
resulting  from  HC  and  CO  failures 
pursuant  to  40  CFR  part  51.351(d).  EPA 
proposes  to  approve  this  portion  of  the 
SIP  if  tlie  State  submits  the  final 
contract  containing  NOx  provisions 
consistent  with  this  discussion  in  time 
to  allow  EPA  to  place  h  in  the  docket 
2  weeks  prior  to  the  close  of  the  pubUc 
comment  period. 

The  State  RFP  also  contains 
provisions  requiring  vehicles  that  have 
been  altered  from  their  original  certified 
configuration  (i.e.  engine  or  fuel 
switching)  to  be  testctd  in  the  same 
manner  as  other  subject  vehicles. 
However,  detailed  descriptions  of  these 
procedures  will  be  contained  in  the 
state's  final,  signed  I/M  contract.  After 
reviewing  the  state's  RFP,  EPA  beUeves 
that  these  test  procedures  and  standards 
will  conform  to  EPA  approved  te.st 
procediu^s  and  will  be  approvable.  In 
order  to  receive  full  approval,  the  State 
must  submit  its  final,  signed  contract 
addressing  the  requirements  of  40  CFR 
part  51.357  to  EPA  prior  to  final 
rulemaking.  EPA  proposes  to  approve 
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to  EPA  apjDcoved  test  procedures  and 
will  be  approvable.  In  order  to  receive 
full  approval,  ihe  State  must  submit  its 
final,  signed  contract  addressing  the 
requirements  of  40  CFR  part  51.357  to 
EPA  prior  to  final  rulemaking.  EPA 
proposes  to  approve  the  SIP  if 
Wisconsin  submits  the  contract  in  time 
to  allow  EPA  to  place  it  in  the  docket 
2  weeks  prior  to  the  close  erf  the  public 
comment  period. 

In  addition,  the  State  is  currently  in 
the  process  of  amending  its  rule  NR  485 
to  establish  a  series  of  increasingly 
stringent  emission  limits  (cutpoint 
schedule)  for  VOC  and  NOx  to 
correspond  to  those  used  in  the  state's 
modeling  demonstration.  In  its 
submittal,  the  State  indicates  that  these 
rule  changes  cannot  be  completed  prior 
to  EPA's  final  action.  EPA  proposes  to 
conditionally  approve  this  portion  of 
the  state's  submittal  if  the  State  submits 
a  commitment  to  EPA  prior  to  final 
rulemaking  committing  to  complete 
these  amendments  within  one  year  of 
EPA's  final  conditional  approval. 

The  State  is  also  in  the  process  of 
applying  for  an  exemption  from  NOx 
control  requirements  under  section 
182(f)  of  the  Act.  The  state's  contract 
and  regulations  should  contain 
provisions  for  establishing  a  NOx  testing 
requirement,  however,  these  provisions 
may  allow  for  establishing  the  NOx 
cutpoint  in  accordance  with  EPA's 
action  on  the  section  182(f)  petition.  If 
EPA  approves  this  petition  for 
exemption,  the  I/M  rule  does  not  require 
NOx  emission  reductions  from  the 
program  but  the  program  mujt  be 
designed  to  offset  NOx  increases 
resulting  from  HC  and  CO  failures 
pursuant  te  40  CFR  part  51.351(d).  EPA 
piro poses  to  approve  this  portion  of  the 
SIP  if  tlie  State  submits  the  final 
contract  containing  NOx  provisions 
consistent  with  this  discussion  in  time 
to  aitow  EPA  to  place  it  in  the  docket 
2  weeks  prior  to  the  close  of  the  public 
comment  period. 

The  State  RFP  also  contains 
provisions  requiring  vehicles  that  have 
been  altered  from  their  original  certified 
configuration  (i.e.  engine  or  fuel 
switching)  to  be  tested  in  the  same 
manner  as  other  subject  vehicles. 
However,  detailed  descriptions  of  these 
procedures  will  be  contained  in  the 
state's  final,  signed  I/M  contract.  After 
reviewing  the  state's  RFP,  EPA  believes 
that  these  test  procedures  and  standards 
will  conform  to  EPA  approved  test 
procedures  and  will  be  approvable.  In 
order  to  receive  full  approval,  the  State 
must  submit  its  final,  signed  contract 
addressing  the  requirements  of  40  CFR 
part  51.357  to  EPA  prior  to  final 
rulemaking.  EPA  proposes  to  approve 


the  SIP  if  Wisconsin  submits  the 
contract  in  time  to  allow  EPA  to  place 
it  in  the  docket  2  weeks  prior  to  the 
close  of  the  public  comment  period. 

Test  Equipment— 40  CFR  51.358 

Computerized  test  systems  are 
required  for  performing  arry 
measurement  on  subject  vehicles.  The 
Federal  I/M  regulation  requires  that  the 
State  SIP  submittal  include  wrritten 
technical  specifications  for  all  test 
equipment  used  in  the  program.  The 
specifications  shall  descrite  the 
emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria " 
and  procedures. 

The  State  RFP  contains  general 
specifications  for  test  equipment  to  be 
used  in  the  program.  The  specifications 
require  the  lise  of  computerized  test 
systems.  The  specifications  will  be 
further  developed  in  the  final  I/M 
contract.  In  order  to  receive  full 
approval,  the  State  must  submit  its  final, 
signed  contract  addressing  the 
requirements  of  40  CFR  part  51.358  to 
EPA  prior  to  final  rulemaking.  The 
contract  must  include  performance 
features  and  functional  characteristics  of 
the  computerized  test  s>'stems  which 
meet  the  Federal  I/M  regulations.  EPA 
proposes  to  approve  the  SIP  if 
Wisconsin  submits  the  contract  in  time 
to  allow  EPA  to  place  it  in  the  docket 
2  weeks  prior  to  the  close  of  the  public 
comment  period.     . 

Quality  Control — 40  CFR  51.359' 

Quality  control  measiu^s  shall  insure 
that  emission  measurement  equipment 
is  cahbrated  and  maintained  properly, 
and  that  inspection,  calibration  records, 
and  control  charts  are  accurately 
created,  recorded  and  maintained. 

The  State  RFP  contains  general 
provisions  for  the  estabhshment  of 
quality  control  measures  for  the 
emission  measurement  equipment, 
record  keeping  requirements,  and 
measures  to  maintain  the  security  of  all 
documents  used  to  establish  compliance 
with  the  inspection  requirements.  These 
measures  and  practices  will  be  further 
developed  in  the  state's  final  I/M 
contract.  In  order  to  receive  full 
approval,  the  State  must  submit  its  final, 
signed  contract  addressing  the 
requirements  of  40  CFR  part  51.359  to 
EPA  prior  to  final  rulemaking.  EPA 
proposes  to  approve  the  SIP  if 
Wisconsin  submits  the  contract  in  time 
to  allow  EPA  to  place  it  in  the  docket 
2  weeks  prior  to  the  close  of  the  public 
comment  period. 


Waivers  and  Complianoe  Via  Diagnostic 
Inspection — iOCFE  51.360 

The  Federal  1/M  regulation  allows  for 
the  issuance  of  a  waiver,  which  is  a 
form  Of  compliance  with  the  program 
requirements  that  aRows  a  motorist  to 
comply  without  meeting  the  applicable 
test  standards.  For  enhanced  I/M 
programs,  an  expenditure  of  at  least 
$450  in  repairs,  adjusted  annually  to 
reflect  the  change  in  the  Consumer  Price 
Index  (CPI)  as  compared  to  the  CPI  for 
1989.  is  required  in  order  to  qualify  for 
a  waiver.  Waivers  can  only  be  issued 
after  a  vehicle  has  failed  a  retest 
performed  after  all  quahfying  repairs 
have  been  made.  Any  available  warranty 
coverage  must  be  used  to  obtain  repairs 
before  expenditures  can  be  counted 
toward  the  cost  limit.  Tampering  related 
repairs  shall  not  be  applied  toward  the 
cost  limit.  Repairs  must  be  appropriate 
to  the  cause  of  the  test  failure.  Repairs 
for  1980  and  liewer  model  year  Vehicles 
must  be  performed  by  a  recognized 
repair  technician.  The  Federal 
regulation  allows  for  compliance  via  a 
diagnostic  inspection  after  failing  a 
retest  on  emissions  and  requires  quality 
control  of  waiver  issuance.  The  SIP 
must  set  a  maximum  waiver  rate  and 
must  describe  corrective  action  that 
must  be  taken  if  the  waiver  rate  exceeds 
that  committed  to  in  the  SIP. 

The  legislative  authority  and  State 
regulation  provides  the  necessary 
authority  to  issue  warwers,  set  and 
adjust  cost  limits,  and  administer  and 
enforce  the  waiver  system.  The 
Wisconsin  I/M  regulation  sets  a  $450 
cost  limit  and  allows  for  an  annual 
adjustment  of  the  cost  hmit  to  reflect  the 
change  in  the  CPI  as  compared  to  the 
CPI  in  1989  for  the  6  county  Milwaukee 
nonattainment  area  and  e  $200  cost 
limit  for  1981  and  newer  models  and  a 
$75  cost  limit  for  vehicles  older  than 
model  year  1981  in  Sheboygan  county. 
Although  amended  legislative  authority 
requires  actual  expenditure  of  funds  to 
quaUfy  towards  the  cost  limit,  existing 
regulations  still  allow  estimates  of 
repair  costs  to  qualify.  The  provisions  of 
the  Wisconsin  legislative  authority 
override  the  previous  administrative 
rule  in  this  situation.  In  addition. 
Wisconsin  is  amending  its  regulations  to 
correct  this  contradiction.  EPA  proposes 
to  conditionally  approve  the  SIP  based 
on  Wisconsin's  commitment  to  adopt 
and  submit  these  regulatory 
amendments  within  one  year  of  final 
action.  The  State  must  submit  this 
commitment  to  EPA  prior  to  final  action 
in  order  to  receive  conditional  approval. 
The  regulation  and  RFP  include 
provisions  which  address  waiver 
criteria  and  procedures,  including  cost 
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limits,  tampering  ^d  warranty  related 
repairs,  quality  coatrol  and 
administration.  These  provisions  will  be 
further  developed  in  the  final,  signed  1/ 
M  contract.  In  ord^r  to  receive  full 
approval,  the  State^must  submit  its  final, 
signed  contract  addressing  the 
requirements  of  4d  CFR  part  51.360  to 
EPA  prior  to  final  fulemaking.  The 
contract  must  require  repairs  for 
vehicles  to  be  performed  by  a 
recognized  or  certijfied  repair 
technician.  The  contract  may  allow  for 
compliance  via  diagnostic  inspection 
provided  the  policies  and  procedures 
outlined  in  the  sul  mittal  meet  Federal 
1/M  regulations.  Tl  le  State  regulation 
allows  for  time  extsnsions.  The  contract 
must  specify  the  a  iteria  for  allowing 
tin>e  extensions  an  i  for  tracking 
extensions. 

The  State  has  sel  a  maximum  waiver 
rate  of  3  percent  fo  r  both  pre-1981  and 
for  1981  and  later  ^  ehicles.  While  the 
State  has  a  good  history  of  maintaining 
the  program's  wai\  er  rate,  EPA  is 
concerned  that  the  State  may  have  a 
problem  maintaini  ig  the  3  percent 
waiver  rate  given  the  lower  expenditure 
waiver  Kmit  in  Shfboygan  county  (i.e., 
$450  versus  $200).  Therefore,  in  order  to 
receive  full  approvjal  the  State  must 
describe  correctiv^  actions  to  be  taken  if 
the  waiver  rate  exceeds  3  percent.  This 
waiver  rate  has  be<  n  used  in  the 
performance  stand  jrd  modeling 
demonstration  and  is  approvable. 
However,  in  its  SH'  submittal,  the  State 
did  not  include  a  f  )rmal  commitment  to 
the  waiver  and  cor  ipliance  rates  used  in 
the  modeling  dem<  mstration.  EPA 
proposes  to  appro\  e  the  SIP  if 


Wisconsin  submits 


description  of  corr  sctive  actions,  and 
appropriate  comm  tments  in  time  to 


allow  EPA  to  place 


2  weeks  prior  to  thp  close  of  the  public 
comment  period. 

Motorist  Cowpliar/jpe  Enforcement — 40 
CFR  51.361 
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Wisconsin's  legislative  authority  and 
I/M  regulations  provide  the  legal 
authority  to  implement  a  registration 
denial  system.  Wisconsin  has  set  a 
compliance  rate  of  96  percent,  which 
was  used  in  the  performance  standard 
modeling  demonstration.  However,  in 
its  SIP  submittal,  the  State  did  not 
include  a  formal  conunitment  to  this 
compliance  rate.  The  submittal  includes 
detailed  information  concerning  the 
registration  denial  enforcement  process 
which  meets  the  Federal  I/M  regulation 
requirements  and  is  approvable.  The 
State  has  not  submitted  a  detailed 
penalty  schedule  including  a 
description  of  mandatory,  meaningful 
fines  for  the  program.  The  State  is  in  the 
process  of  amending  its  TRANS  131  rule 
to  establish  a  more  thorough  penalty 
schedule.  In  its  submittal,  the  State 
indicates  that  these  rule  changes  cannot 
be  completed  prior  to  EPA's  final  action. 
EPA  proposes  to  conditionally  approve 
this  portion  of  the  state's  submittal  if  the 
State  submits  a  commitment  to  EPA 
prior  to  final  rulemaking  committing  to 
completing  these  amendments  within 
one  year  of  EPA's  final  conditional 
approval.  The  state's  penalty  schedule 
must  meet  the  requirements  of  the 
Federal  I/M  regulation. 

Motorist  Compliance  Enforcement 
Program  Oversight— 40  CFR  51.362 

The  Federal  1/M  regulation  requires 
that  the  enforcement  program  shall  be 
audited  regularly  and  shall  follow 
effective  program  management 
practices,  including  adjustments  to 
improve  operation  when  necessary.  The 
SIP  shall  include  quality  control  and 
quality  assurance  procedures  to  be  used 
to  insure  the  effective  overall 
performance  of  the  enforcement  system. 
An  information  management  system 
shall  be  established  which  will 
characterize,  evaluate  and  enforce  the 
program. 

The  Wisconsin  RFP  contains  general 
provisions  for  quality  control  of  the 
enforcement  program  and  includes  the 
establishment  of  an  information 
management  system.  These  provisions 
will  be  further  developed  in  the  final, 
signed  I/M  contract.  In  order  to  receive 
full  approval,  the  State  must  submit  its 
final,  signed  contract  addressing  the 
requirements  of  40  CFR  part  51.362  to 
EPA  prior  to  final  rulemaking.  EPA 
proposes  to  approve  the  SIP  if 
Wisconsin  submits  the  contract  in  time 
to  allow  EPA  to  place  it  in  the  docket 
2  weeks  prior  to  the  close  of  the  public 
comment  period. 

Quality  Assurance— 40  CFR  5 1 .  363 

An  ongoing  quality  assurance 
program  shall  be  implemented  to 


discover,  correct  and  prevent  firaud, 
waste,  and  abuse  in  the  program.  The 
program  shall  include  covert  and  overt 
performance  audits  of  the  inspectors, 
audits  of  station  and  inspector  records, 
equipment  audits,  and  formal  training  of 
all  State  I/M  enforcement  officials  and 
auditors.  The  State  must  submit  a 
description  of  the  quality  assurance 
program,  including  written  procedure 
manuals  on  the  alrave  discussed  items, 
as  part  of  the  SEP. 

The  Wisconsin  RFP  includes  general 
provisions  for  a  quality  assurance 
program.  The  final,  signed  I/M  contract 
will  provide  specific  details  and 
procedures  for  inspections,  records, 
equipment  audits,  and  formal  training 
for  all  State  enforcement  oflicials  will  be 
specified  by  the  final,  signed  I/M 
contract. 

In  order  to  receive  full  approval,  the 
State  must  submit  its  final,  signed 
contract  addressing  the  requirements  of 
40  CFR  part  51.360  to  EPA  prior  to  final 
rulemaking.  E)etailed  procedures  for 
performing  overt  and  covert  audits  are 
being  developed  separately  ft-om  the 
final,  signed  I/M  contract.  The  State 
must  submit  a  description  of  these 
procedures  to  EPA  in  order  to  receive 
full  approval  of  its  submittal.  EPA 
proposes  to  approve  the  SIP  if 
Wisconsin  submits  the  contract  and 
description  of  audit  procedures  in  time 
to  allow  EPA  to  place  them  in  the 
docket  2  weeks  prior  to  the  close  of  the 
public  comment  period. 

Enforcement  Against  Contractors, 
Stations  and  Inspectors — 10  CFR  51.364 

Enforcement  against  licensed  stations 
or  contractors  and  inspectors  shall 
include  swift,  sure,  effective,  and 
consistent  penalties  for  violation  of 
program  requirements.  The  Federal  1/M 
regulation  requires  the  estabUshment  of 
minimum  penalties  for  violations  of 
program  rules  and  procedures  which 
can  be  imposed  against  stations, 
contractors  and  inspectors.  The  legal 
authority  for  establishing  and  imposing 
penalties,  civil  fines,  license 
suspensions  and  revocations  must  be 
included  in  the  SIP.  State  quality 
assurance  officials  shall  have  the 
authority  to  temporarily  suspend  station 
and/or  inspector  licenses  immediately 
upon  finding  a  violation  that  directly 
affects  emission  reduction  benefits.  The 
SIP  shall  describe  the  administrative 
and  judicial  procedures  and 
responsibilities  relevant  to  the 
enforcement  process,  including  which 
agencies,  courts  and  jurisdictions  are 
involved,  who  will  prosecute  and 
adjudicate  cases,  the  resources  to  be 
allocated  to  this  function,  and  the 
source  of  those  funds. 
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The  Wisconsin  subinittal  includes  the 
legal  authority  to  establish  and  impose 
penalties  against  stations,  contractors 
and  inspectors.  The  State  I/M  regulation 
and  legislation  includes  general  penalty 
provisions  ior  stations,  contractors  and 
inspectors.  Specific  penalty  schedules 
will  be  detailed  in  the  final  signed,  I/M 
contract.  In  order  to  receive  full 
approval,  the  State  must  submit  its  final, 
signed  contract  addressing  the 
requirements  of  40  CFR  part  51.364  to 
EPA  prior  to  fijial  rulemaking.  In 
addition,  the  submittal  does  not  include 
a  description  of  administrative  and 
judicial  procedures  relevant  to  the 
enforcement  pjoce.ss  which  meets 
Federal  I/M  regulations.  The  State  must 
submit  this  documentation  to  EPA  in 
order  for  the  submittal  to  be  fully 
approved.  EPA  proposes  to  approve  the 
SIP  if  Wisconsin  submits  the  contract 
and  description  of  administrative  and 
judicial  procedures  in  time  to  allow 
EPA  to  place  them  in  the  docket  2 
weeks  prior  to  the  close  of  the  public 
comment  period. 

Data  Colhction — 40  CFR  51.365 

Accurate  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  1/M  program.  The 
Federal  I/M  regulation  requires  data  to 
be  gathered  on  each  individual  test 
conducted  and  on  the  results  of  the 
quality  control  checks  of  test  equipment 
required  under  40  CFR  part  51.359. 

The  RFP  contains  provisions 
regarding  the  collection  of  data  on  each 
individual  test  conducted  and  generally 
describes  the  type  of  data  to  be 
collected.  These  provisions  will  be 
further  developed  in  the  final,  signed  1/ 
M  contract.  In  order  to  receive  full 
approval,  the  State  must  submit  its  final, 
signed  contract  addressing  the 
requirements  of  40  CFR  part  51.365  to 
EPA  prior  to  final  rulemaking.  The 
submittal  also  conmiits  to  gather  and 
report  the  results  of  the  quality  control 
checks  Tequired  under  40  CFR  part 
51.359  and  will  be  approvable  upon 
EPA's  receqat  of  the  final,  signed  I/M 
contract.  EPA  proposes  to  approve  the 
SIP  if  Wisconsin  submits  the  contract  in 
time  to  allow  EPA  to  place  it  in  the 
docket  2  weeks  prior  to  the  close  of  the 
pubHc  comment  period. 

Data  Analysis  and  Beporting — 10  CFR 
51.366 

Data  analysis  and  reporting  are 
required  to  ailow  for  monitoring  an 
evaluation  of  the  program  by  the  State 
and  EPA.  The  Federal  I/M  regulation 
requires  annual  reports  to  be  submitted 
that  provide  information  and  statistics 
and  summarize -activities  ^rformed  for 
each  of  the  following  programs:  testing, 


quality  assurance,  quality  control  and 
enforcement.  These  reports  are  to  he 
submitted  by  July  of  each  year  and  shall 
provide  statistics  for  the  period  of 
Januar)'  to  December  of  the  previous 
year.  A  biennial  report  shall  be 
submitted  to  EPA  that  addresses 
changes  in  program  design,  regulations, 
legal  authority,  program  protiedures,  any 
weaknesses  in  tihe  program  found 
during  the  previous  two-year  period  and 
how  these  problems  will  be  or  were 
corrected. 

The  RFP  provides  general  provisions 
for  the  analysis  and  reporting  of  data  for 
the  testing  program,  quality  assurance 
program,  quality  control  program  and 
the  enforcemerrt  program.  These 
provisions  wrill  be  finther  developed  in 
the  final,  signed  I/M  contract.  In  order 
to  receive  full  apprroval,  the  Stale  must 
submit  its  final,  signed  contract 
addressing  the  jequiremerrts  of  40  CFR 
51.364  to  EPA  prior  to  final  rulemaking. 
The  State  must  also  commit  to  submh 
annual  reports  on  these  programs  to 
EPA  by  July  of  the  subsequent  year.  A 
commitment  to  submit  a  biennial  report 
to  EPA,  which  addresses  reporting 
requirements  set  forth  in  40  CFR 
51. 366(e),  must  also  be  submitted  to 
EPA  in  order  to  receive  fciU  approval. 
EPA  proposes  to  approve  the  SIP  if 
Wisconsin  submits  the  contract,  a 
commitment  to  submit  annual  reports 
and  a  biennial  report  in  time  to  allow 
EPA  to  place  them  in  the  do<Aet  2 
weeks  prior  to  the  close  of  the  public 
comment  period. 

Inspector  Training  and  Licensing  or 
Certification — iO  CFJ1  51.376 

The  Federal  I/M  regulation  requires 
all  inspectors  to  be  formally  trained  and 
licensed  or  certified  to  perform 
inspections. 

The  RFP  contains  general  provisions 
regarding  T«quirements  for  inspectors' 
formal  training,  certification  and 
licensing.  The  signed  contract  will 
include  a  description  of  the  trahning 
program,  the -written  and  hands-on  tests, 
and  the  hcensing,  certification 
processes.  In  order  to  receive  full 
approval,  the  State  must  submit  its  final, 
signed  contract  addressing  the 
requirements  of  40  era  part  51.376  to 
EPA  prior  to  final  rulemaking.  EPA 
proposes  to  approve  the  SIP  if 
Wisconsin  submits  the  contract  in  time 
to  allow  EPA  to  place  it  in  the  docket 
2  weeks  prior  to  the  close  of  the  public 
comment  p>eriod. 

Public  Information  and  Consumer 
Protection — W  CFB  51.368 

The  Pederal  I/M  regulation  requires 
the  SD?  to  include  pubUc  information 
and  consumer  protection  programs.  The 


RFP  includes  a  public  infbrmartion 
program,  which  educates  the  public  on 
I/M.  State  and  Federal  regulations,  air 
quality,  the  contribution  of  motor 
vehicles  to  the  air  pollution  problem, 
and  other  items  as  described  in  the 
Federal  rule.  The  consumer  protection 
program,  which  includes  provisions  for 
a  challenge  mechanism,  protection  of 
whistle  blcm'ers  and  assistance  to 
motorists  in  obtaining  warranty  covered 
repairs,  will  be  further  developed  in  the 
final  contract.  In  order  to  receive  full 
approval,  the  State  must  submit  its  final, 
signed  contract  addressing  the 
requirements  of  40  CFR  part  51.364  to 
EPA  prior  to  final  rulemaking.  EPA 
proposes  to  approve  the  SIP  if 
Wisconsin  submits  the  contract  in  time 
to  allow  EPA  to  place  them  in  the 
docket  2  v/eeks  prior  to  the  close  of  the 
public  comment  period. 

Improx'ing  Repair  Effectiveness — 40  CFR 
51.369 

Effective  repairs  are  the  key  to 
achieving  program  goals.  The  Federal 
regulation  requires  states  to  take  steps  to 
ensure  that  the  capability  exists  in  the 
repair  industry  to  repair  vehicles.  The 
State  shall  provide  the  repair  industry 
with  infotmation  and  assistance  related 
to  vehicle  inspection  diagnosis  and 
repair.  The  SIP  must  include  a 
description  of  the  technical  assistance 
program  to  be  implemented,  a 
description  of  the  procedures  and 
criteria  to  be  used  in  meeting  the 
p>erformanoe  monitoring  requiremerts 
required  in  the  Federal  regulation  and  a 
description  of  the  repair  technician 
training  resources  available  in  the 
community. 

The  RFT*  includes  general  provisions 
for  the  implementation  of  a  technical 
assistance  program,  which  includes  a 
hot  line  service  to  assist  repair 
technicians  and  a  method  of  regularly 
informing  the  repair  facilities  of  changes 
in  the  program,  training  courses,  and 
common  repair  problems.  A  repair 
facility  perfionnance  monitoring 
program  is  also  included  in  the  RFP. 
This  program  provides  the  motorist 
whose  vehicle  faUs  the  test  a  summary 
of  local  repair  facilities'  performances, 
and  requires  the  submittal  of  a 
completed  repair  form  at  the  time  of 
retest.  The  program  also  provides 
feedback  to  each  repair  facility  on  its 
repair  performance.  These  provisions 
will  be  further  developed  in  the  final, 
signed  l/M  contract.  In  order  to  receive 
full  approval,  the  State  must  submit  its 
final,  signed  contract  addressing  the 
requirements  of  40  CFR  part  51.369  to 
EPA  prior  to  final  rulemaking.  The  State 
must  also  submit  a  description  of 
available  repair  technician  training 
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resources.  EPA  proposes  to  approve  the 
SEP  if  Wisconsin  submits  the  contract 
and  description  of  tr^ning  resources  in 
time  to  allow  EPA  to  jplace  it  in  the 
docket  2  weeks  prior  to  the  close  of  the 
public  comment  peripd. 

Compliance  With  Ret  all  Notices — 40 
an  51.370 

The  Federal  regulalion  requires  the 
states  to  establish  methods  to  ensure 
that  vehicles  that  are  isubject  to 
enhanced  I/M  and  art  included  in  a 
emission  related  recall  receive  the 
required  repairs  priof  to  completing  the 
emission  test  or  renewing  the  vehicle 
registration.  J 

The  Wisconsin  legislation  provides 
the  legal  authority  to  {require  owners  to 
comply  with  emission  related  recalls 
before  completing  th$  emission  test. 
Specific  procedures  tp  be  used  to 
incorporate  national  database  recall 
information  into  the  ^tate  inspection 
database  and  quality  Control  methods  to 
insure  that  recall  repairs  are  properly 
documented  and  tracked  will  be 
provided  in  the  final,  signed  I/M 
contract,  and  will  alsi>  be  sp>eciried 
through  amendmentsito  the  state's 
TRANS  131  rule.  Tha  submittal  does  not 
include  a  commitmei  it  to  submit  an 


annual  report  to  EPA 
information  required 


that  includes  the 
in  40  CFR  part 


51.370(c).  In  its  submittal,  the  State 
indicates  that  these  n  ile  changes  cannot 


be  completed  prior  tc 


EPA  proposes  to  con<  itionally  approve 
this  portion  of  the  sta  ;e's  submittal  if  the 
State  submits  a  comn  itment  to  EPA 
prior  to  final  rulemaking  committing  to 
completing  these  am<  ndments  and 
submitting  annual  re  >orts  within  one 
year  of  EPA 's  final  conditional  approval. 


On-Road  Testing — iL 


On-road  testing  is 
enhanced  IA4  areas. 


le 


progn  m 


remote  sensing 
roadside  pullovers  i 
emission  testing  can 
Federal  regulations, 
include  on-road 
the  subject  fieet  or 
whichever  is  less,  in 
area  or  the  I/M 
that  have  passed  an 
are  found  to  be  high 
of  a  on-road  test  shal 
pass  an  out-of-cycle 
Legal  authority  to 
road  testing  program 
cycle  inspection  and 
requirements  is 
legislation.  The  SIP 
the  use  of  RSD  and 
to  test  at  least  0.5 
fleet  per  year  in  the 
A  description  of  the 


EPA's  final  action. 


CFR  5 J. 371 


I  jquired  in 
he  use  of  either 
devices  (RSD)  or 

npluding  tailpipe 
used  to  meet  the 
he  program  must 
testing  of  0.5  percent  of 
2C  ,000  vehicles, 
he  nonattainment 
area.  Motorists 
ehiission  test  and 
<  mitters  as  a  result 
be  required  to 


t  JSt. 

nplement  the  on- 
md  enforce  off- 
■epair 
conta  ined  in  the  State 
s  ibmittal  requires 
rcadside  pullovers 
per  ;ent  of  the  subject 
L  M  program  area. 
I  rogram  which 


includes  test  limits  and  criteria, 
resource  allocations,  and  methods  of 
collecting,  analyzing  and  reporting  the 
results  of  the  testing  will  be  detailed  in 
the  final  I/M  contract  and  amendments 
to  the  state's  TRANS  131  rule.  In  its 
submittal,  the  State  indicates  that  these 
rule  changes  cannot  be  completed  prior 
to  EPA's  final  action.  EPA  proposes  to 
conditionally  approve  this  portion  of 
the  state's  submittal  if  the  State  submits 
a  commitment  to  EPA  prior  to  final 
rulemaking  committing  to  completing 
these  amendments  within  one  year  of 
EPA's  final  conditional  approval. 

State  Implementation  Plan 
Submissions/Implementation 
Deadlines— 40  CFR  51.372-373 

The  Federal  regulation  requires 
enhanced  1/M  programs  to  be 
implemented  by  January  1, 1995  except 
for:  (1)  Existing  test-and-repair 
programs,  which  may  test  30  percent  of 
the  subject  fleet  in  the  test-only  system 
during  1995  and  test  all  subject  vehicles 
in  the  test-only  system  beginning 
January  1, 1996  (during  the  phase-in 
period,  existing  requirements  may 
continue  to  apply  for  the  test-and-repair 
portion  of  the  program  until  it  is  phased 
out  by  January  1, 1996)  or  (2)  Areas 
starting  new  test-only  programs  and 
those  with  existing  test-only  programs 
may  phase  in  the  new  test  procedures 
between  January  1, 1995  and  January  1, 
1996;  however,  all  other  program 
requirements  must  be  fully 
implemented  by  January  1, 1995. 

The  Wisconsm  submittal  included 
final  State  I/M  regulations,  preliminary 
legislative  authority  to  implement  the 
program,  final  si}ecifications,  a  final 
RFP,  procediu'al  documents,  and  a 
discussion  on  each  of  the  required 
program  design  elements.  The  submittal 
states  that  all  inspectors  and  stations 
will  be  certified,  that  mandatory  testing 
has  already  started,  and  that  the  start 
date  for  implementation  will  be  July  3, 
1995.  The  submittal  also  includes  a 
commitment  to  include  onboard 
diagnostic  checks  in  the  I/M  program 
within  2  years  after  promulgation  of 
onboard  diagnostic  check  regulations  for 
I/M  programs.  As  noted  in  this  proposed 
rulemaking,  the  State  must  timely 
submit  its  final,  signed  I/M  contract, 
most  recent  changes  to  its  L'M 
legislation  enacted  on  April  13, 1994, 
final  modeling  demonstration,  narrative 
descriptions  of  certain  program 
elements,  commitments  to  minimum 
compliance  and  enforcement  related 
activity  levels,  and  final  rule  changes  or 
appropriate  commitments  prior  to  EPA's 
final  rulemaking  in  order  to  receive  final 
approval  and  conditional  approval  of  its 
1/M  submittal. 


EPA's  review  of  the  material  indicates 
that,  subject  to  the  conditions  and 
contingencies  noted  above,  the  State  has 
adopted  an  enhanced  I/M  program  in 
accordance  with  the  requirements  of  the 
Act.  EPA  is  proposing  to  approve  and 
conditionally  approve  the  Wisconsin 
SIP  revision  for  an  enhanced  I/M 
program,  which  was  submitted  on 
November  15, 1993,  contingent  on  the 
timely  receipt  of  the  materials  noted 
above  from  the  State.  EPA  is  soliciting 
public  conmients  on  the  issues 
discussed  in  this  notice  and  the 
additional  material  to  be  placed  in  the 
docket  during  the  public  comment 
period,  or  on  other  relevant  matters. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  notice. 

Proposed  Action 

EPA  is  proposing  to  approve  portions 
and  conditionally  approve  other 
portions  of  this  revision  to  the 
Wisconsin  SIP  for  an  enhanced  I/M 
program.  In  the  alternative,  if  Wisconsin 
fails  to  timely  submit  the  materials 
discussed  above,  or  if  such  materials  do 
not  meet  the  requirements  of  the  Federal 
I/M  rule,  EPA  proposes  to  disapprove 
the  SIP  or  to  conditionally  approve 
these  portions  of  the  plan  if  the  State 
submits  the  appropriate  commitment  (s) 
to  remedy  any  deficiencies  within  one 
year  of  final  conditional  approval. 

/.  Basis  for  Conditional  Approval . 

The  EPA  believes  conditional 
approval  is  appropriate  in  this  case 
because  the  State  has  developed  final, 
fully  adopted  rules  for  the  enhanced  1/ 
M  program  and  needs  only  to  amend 
these  rules  to  address  a  number  of 
enhanced  I/M  program  requirements.  As 
a  condition  of  the  U.S.  EPA's  proposed 
conditional  approval,  the  State  must 
submit  final,  fully  adopted  rules  to  EPA 
no  later  than  one  year  after  EPA's  final 
conditional  approval. 

II.  Statement  of  Approvability 

Under  the  authority  of  the  Governor, 
the  Wisconsin  Department  of  Natural 
Resources  submitted  a  SIP  revision  to 
satisfy  the  requirements  of  the  I/M 
regulation  to  the  EPA  on  November  15, 
1993.  The  Agency  has  reviewed  this 
submittal  and  is  proposing  to  approve 
portions  and  proposing  to  conditionally 
approve  other  portions  of  it  pursuant  to 
Sections  1 10(k)  of  the  Act,  on  the 
condition  that  the  portions  of  the  I/M- 
program  noted  above  are  adopted  and/ 


or  submitted  on  the  schedules  noted  in 
this  proposed  rulemaking. 

If  the  State  fails  to  timely  submit  the 
required  regulations  and  other  material 
or  commit  to  do  so  within  one  year  of 
EPA's  final  conditional  approval,  EPA 
proposes  in  the.  alternative  to 
disapprove  the  SIP  as  failing  to  comply 
with  section  110  and  Part  D. 

If  the  EPA  takes  final  conditional 
approval  on  the  commitment,  the  State 
must  meet  its  commitment  to  adopt  and 
submit  the  final  rule  amendments 
within  one  year  of  the  conditional 
approval.  Once  the  EPA  has 
conditionally  approved  this  committal, 
if  the  State  fails  to  adopt  or  submit  the 
required  rules  to  EPA,  final  approval 
will  become  a  disapproval.  EPA  will 
notify  the  State  by  letter  to  this  effect. 
Once  the  SIP  has  been  disapproved, 
these  commitments  will  no  longer  be  a 
part  of  the  approved  nonattainment  area 
SIPs.  The  EPA  subsequently  will 
publish  a  notice  to  this  effect  in  the 
notice  section  of  the  Federal  Register 
indicating  that  the  commitment  or 
commitments  have  been  disapproved 
and  removed  from  the  SEP.  If  the  State 
adopts  and  submits  the  final  rule 
amendments  to  the  EPA  within  the 
applicable  time  ft-ame,  the  conditionally 
approved  commitments  will  remain  part 
of  the  SIP  until  the  EPA  takes  final, 
action  approving  or  disapproving  the 
new  submittal.  If  the  EPA  approves  the 
subsequent  submittal,  those  newly 
approved  rules  will  become  a  part  of  the 
SIP. 

If  after  considering  comments  on  the 
proposal,  the  EPA  issues  a  final 
disapproval  or  if  the  conditional 
approval  portions  are  converted  to  a' 
disapproval,  the  sanctions  clock  under 
section  179(a)  will  begin.  This  clock 
will  begin  on  the  effective  date  of  the 
final  disapproval  or  at  the  time  the  EPA 
notifies  the  State  by  letter  that  a 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
does  not  submit  and  the  EPA  does  not 
approve  the  rule  on  which  the 
disapproval  was  based  within  18 
months  of  the  disapproval,  the  EPA 
must  impose  one  of  the  sanctioijs  under 
section  179(b)— highway  funding 
restrictions  or  the  offset  sanction.  In 
addition,  the  final  disapproval  starts  the 
24  month  clock  for  the  imposition  of  a 
section  110(c)  Federal  Implementation     - 
Plan.  Finally,  under  section  llO(m)  the 
EPA  has  discretionary  authority  to 
impose  sanctions  at  any  time  after  a 
final  disapproval.  - 

Procedural  Background 

The  0MB  has  exempted  this  action 
rule  from  Executive  Order  12866 
review. 
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or  submitted  on  the  schedules  noted  in 
this  proposed  rulemaking. 

If  the  State  fails  to  timely  submit  the 
required  regulations  and  other  material 
or  commit  to  do  so  within  one  year  of 
EPA's  final  conditional  approval,  EPA 
proposes  in  the  alternative  to 
disapprove  the  SIP  as  failing  to  comply 
with  section  110  and  Part  D. 

If  the  EPA  takes  final  conditional 
approval  on  the  commitment,  the  State 
must  meet  its  commitment  to  adopt  and 
submit  the  final  rule  amendments 
within  one  year  of  the  conditional 
approval.  Once  the  EPA  has 
conditionally  approved  this  committal, 
if  the  State  fails  to  adopt  or  submit  the 
required  rules  to  EPA,  final  approval 
will  become  a  disapproval.  EPA  will 
notify  the  State  by  letter  to  this  effect. 
Once  the  SIP  has  been  disapproved, 
these  commitments  will  no  longer  be  a 
part  of  the  approved  nonattainment  area 
SIPs.  The  EPA  subsequently  will 
publish  a  notice  to  this  effect  in  the 
notice  section  of  the  Federal  Register 
indicating  that  the  commitment  or 
commitments  have  been  disapproved 
and  removed  fi-om  the  SEP.  If  the  State 
adopts  and  submits  the  final  rule 
amendments  to  the  EPA  within  the 
applicable  time  frame,  the  conditionally 
approved  commitments  will  remain  part 
of  the  SIP  until  the  EPA  takes  final, 
action  approving  or  disapproving  the 
new  submittal.  If  the  EPA  approves  the 
subsequent  submittal,  those  newly 
approved  rules  will  become  a  part  of  the 
SIP. 

If  after  considering  comments  on  the 
proposal,  the  EPA  issues  a  final 
disapproval  or  if  the  conditional 
approval  portions  are  converted  to  a* 
disapproval,  the  sanctions  clock  under 
section  179(a)  will  begin.  This  clock 
will  begin  on  the  effective  date  of  the 
final  disapproval  or  at  the  time  the  EPA 
notifies  the  State  by  letter  that  a 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
does  not  submit  and  the  EPA  does  not 
approve  the  rule  on  which  the 
disapproval  was  based  within  18 
months  of  the  disapproval,  the  EPA. 
must  impose  one  of  the  sanctioos  under 
section  179(b)— highway  funding 
restrictions  or  the  offset  sanction.  In 
addition,  the  final  disapproval  starts  the 
24  month  clock  for  the  imposition  of  a 
section  110(c)  Federal  Implementation 
Plan.  Finally,  under  section  llO(m)  the 
EPA  has  discretionary  authority  to 
impose  sanctions  at  any  time  after  a 
final  disapproval.  - 

Procedural  Background 

The  0MB  has  exempted  this  action 
rule  from  Executive  Order  12866 
review. 


Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal  State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  Protection,  Air 
Pollution  Control,  Carbon  Monoxide. 
Nitrogen  oxide.  Ozone,  Volatile  Organic 
Compounds. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  June  24, 1994. 
David  A.  Ullrich, 

Acting  Regional  Administrator. 

(PR  Doc.  94-17006  Filed  7-13-94;  8:45  am] 

BILLING  CODE  6S60-60-P 

40  CFR  Parts  141  and  143 
(WH-FRL-5011-2]- 

National  Primary  and  Secondary 
Drinking  Water  Regulations:  Analytical 
Mettiods  for  Regulated  Drinking  Water 
Contaminants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availability. 

SUMMARY:  EPA  is  making  available  to 
the  public  a  study  that  reports  that  a 
new  analytical  method,  the  Colisure 
test,  is  at  least  as  good  as  EPA's 
previously  approved  methods  for 
detecting  total  coliform  bacteria  and  the 
bacterium,  Escherichia  coli,  in  drinking 
water.  Both  organisms  must  be 
monitored  under  EPA's  drinking  water 


regulations  on  total  coliforms.  The 
Agency  evaluated  the  Colisure  test  and 
found  the  test  to  be  at  least  as  good  as 
EPA's  "reference"  methods.  Along  with 
other  changes  relating  to  analytical  test 
methods  recently  proposed,  the  Agency 
intends  to  amend  regulations  to  approve 
the  Colisure  test  as  an  option  for 
detecting  total  coliforms  and  £.  coli  in 
drinking  water.  In  addition  to  the 
Colisure  test,  the  Agency  is  making 
performance  data  available  that 
supports  approval  of  EPA  Method  504.1 
for  the  analysis  of  1,2.3- 
trichloropropane,  EPA  Method  200.7  for 
the  analysis  of  sodium.  EPA  Method 
200.8  for  the  analysis  of  mercury, 
Method  3111B  in  Standard  Methods  for 
the  analysis  of  sodium,  and  withdrawal 
of  approval  for  a  number  of  outdated 
EPA  chemistry  methods.  EPA  invites 
public  comment  on  whether  the  Agency 
should  approve  the  Colisure  test  and 
other  new  and  updated  methods,  and 
withdraw  approval  from  other  indicated 
methods. 

DATES:  Comments  should  be  postmarked 
or  delivered  by  hand  on  or  before 
August  15, 1994. 

ADDRESSES:  Send  written  comments  on 
this  notice  of  availability  to  Chemistry 
Methods  Docket  Clerk,  Water  Docket 
(MC-^101):  U.S.  Environmental 
Protection  Agency;  401  M  Street,  SW.; 
Washington,  DC  20460.  Please  submit 
any  references  cited  in  your  comments. 
EPA  would  appreciate  an  original  and 
three  copies  of  your  comments  and 
enclosures  (including  references). 
Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  include  a  self-addressed, 
stamped  envelope.  No  facsimiles  (faxes) 
will  be  accepted. 

The  document  cited  in  this  notice  and 
any  public  comments  received  are 
available  for  review  at  EPA's  Water 
Docket  at  the  address  above.  For  access 
to  Docket  materials,  call  (202)  260-3027 
between  9  am  and  3:30  pm  Eastern  Time 
for  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Safe  Drinking  Water  Hotline,  Telephone 
(800)  426--J791.  The  Safe  Drinking 
Water  Hotline  is  open  Monday  through 
Friday,  excluding  Federal  hoHdays, 
from  9:00  am  to  5:30  pm  Eastern  Time. 
For  technical  questions  on  chemical 
methods,  contact  Richard  Reding,  Ph.D., 
Office  of  Ground  Water  and  Drinking 
Water  (TSD),  U.S.  Environmental 
Protection  Agency,  Cincinnati.  Ohio 
45268.  telephone  (513)  569-7946.  For 
technical  questions  on  the  Colisure  test, 
contact  Paul  S.  Berger.  Ph.D.,  Office  of 
Ground  Water  and  Drinking  Water  (MC- 
4603).  U.S.  Environmental  Protection 
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Agency,  401 M 
DC  20460.  telephoiii 


Federal  Register  /  Vol. 


SW.,  Washington 
« (202) 260-3039. 


st«>PLEMEKrAfrr  imii|ormat)On: 

L  Background 

On  December  15, 1993.  EPA  proposed 
to  amend  '<^l3tions  to  approve  several 
new  anaJ>Lical  methods  and  update 
previously  approved  methods  for  a 
number  of  regulated  chemic^, 
microbiolegical,  aijd  physical 
contaminants  in  dinking  water  (58  FR 
65622).  The  Agemy  also  proposed  to 
withdraw  approval  for  outdated 

ed  versions  of  the 
publication  of  the 


methods  and  outd 
same  method.  Si 
proposal,  the  A 
evaluation  ofanai 
microbiology  me 
Colisure  Test.  Perf< 


'  completed 
litional 

referred  to  as  the 
ice  data  indicate 


to  EPA  that  the  Co!  tsure  test  is  at  least 
as  gooii  33  analytic  i\  methods  already 
approved  for  the  di  itection  of  total 
coliforras  and  E.  cc  li  and  consequently 
should  be  approvei  I  for  Lnciusian  under 
§  141.21(fl(3).  This  test  is  described  in 
the  next  section. 

In  addition,  sine  ( the  December  15 
proposal,  EPA  completed  evaluation  of 
EPA  Meti.  jJ  504.1  for  the  analysis  of 
l,2,3-trichloroprop3r>e,  an 
"unregulated"  volatile  organic 
compound.  Perfon  lance  data  suggests 
that  this  method,  a  ready  approved  for 
the  analytical  detei  mination  of  ethylene 
dibromide  and  dibi  omochloropropane, 
is  also  suitable  for  malysis  of  1,2,3- 
trichloropropane  u  ider  §  141.24(e)  and 
§  141.40(g).  EPA  M3thod  5G4.1  has  a 
substantially  lowei  detection  limit  than 
the  methods  alread  yr  approved  for  this 
compound.  If  sppr>ved,  laboratories 
may  either  use  this  test  or  any  other 
approved  test  for  tt  e  analytical 
determination  of  1, 2,3-trichloropropane 
in  drinking  water. 

Thirdly.  EPA  is  i  laking  available  data 
to  support  expandi  ig  the  scope  of  EP.A 
Method  200.8  to  in  :lude  mercury  under 
§  141.23(k)(l).  This  expansion  would 
allow  a  laboratory  i  o  analyze  mercury 
and  sever  ;  other  ii  lorgaaic 
contaminants  with  a  single  method.  The 
Agency  believes  th  it  data  support  the 
use  of  EPA  Methoc  200.8  as  an 
alternative  analytic  al  test  for  the 
analysis  of  mercury  in  drinking  water.  If 
the  Agency  approv  is  EPA  Method  200.8 
for  mercury,  the  fir  al  rule  would  update 
the  citation  for  this  method  from 
"Methods  for  the  Determination  of 
Metals  in  Environmental  Samples" 
(EPA-600/4-91-01Er,  June  1991)  to 
"Methods  for  the  D  Btermination  of 
Metals  in  Environmental  Sample.s — 
Supplement"  (199« ).  The  update  would 
not  differ  from  the  earlier  publication 
except  that  it  wouli  1  include  mercury 


and  would  be  editorially  revised  to 
conform  with  a  new  EPA  fdnnat  for 

methods. 

The  data  made  available  in  today's 
notice  supports  approval  of  these  three 
tests.  The  data  is  available  for  review  at 
EPA's  Water  Docket  at  the  address 
above.  In  addition,  "Methods  for  the 
Determination  of  Metals  in 
Environmental  Samples — Supplement" 
(1994)  also  is  available  in  the  Docket. 

In  addition  to  these  three  tests,  as  a 
result  of  public  comments  and 
additional  internal  review,  EPA  is 
considering  amending  the  drinking 
water  regulations  to  withdraw  the 
following  methods: 

(1)  EPA  Methods  206.2  (arsenic), 
208.2  (barium),  and  354.1  (nitrite)  under 
§  141.23(k)  because  those  methods  are 
outdated  and  the  Agency  has  either 
proposed  or  already  approved 
equivalent,  updated  versions  of  these 
methods  that  are  published  in  the 
American  Society  for  Testing  and 
Materials  (ASTM)  and  18th  edition  of 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater. 

(2)  EPA  Methods  220.1  and  220.2 
(copper),  150.1  and  150.2  (pH),  215.1 
and  215.2  (calcium),  239.2  (lead),  120.1 
(conductivity),  310.1  (alkalinity),  365.2 
and  365.3  (orthophosphate),  and  370.1 
(silica)  under  §  141.89(a).  When  EPA 
published  the  Decemb«- 15, 1993. 
Federal  Register  proposal,  the  Agency 
anticipated  imminent  pnbHcation  of 
another  rulemaking  associated  with  the 
lead  and  copper  rule  that  would  have 
accomplished  this.  This  other 
rulemaking,  however,  has  been  delayed 
and  consequently  EPA  now  believes  it 
would  be  appropriate  to  invite  public 
comment  on  withdrawal  of  these 
outdated  EPA  methods  (or  outdated 
versions  of  approved  methods)  in  the 
present  notice.  EPA  has  already 
approved  equivalent  updated  versions 
of  these  meUiods  in  Standard  Methods 
(18th  edition)  and  ASTM  that  use  the 
same  equipment,  procedures,  and 
technology. 

(3)  EPA'Methods  110.2  (cofor),  22a'l 
and  220.2  (copper).  425.1  (foaming 
agents),  140.1  (odor).  150.1  and  150.2 
(Ph)  and  160.1  (total  dissolved  solids). 
EPA  no  longer  intends  to  recommend 
these  methods  for  the  analysis  of 
secondary  contaminMits  under  §  143.4 
because  these  methods  are  outdated  and 
the  Agency  already  recommends 
equivalent  updated  versions  in  Standard 
Methods  and  ASTM. 

(4)  EPA  Method  273.1,  EPA  Method 
273.2,  Method  320A  (flame  photometric 
method)  in  the  14th  edition  of  Standard 
Methods,  and  ASTM  method  D1428-64. 
The  Agency  would  replace  these  four     ' 
outdated  methods  for  sodium 


determinations  under  §  141.41(d)  with 
method  311  IB  (direct  atomic 
absorption)  in  the  18th  edition  of 
Standard  Methods  and  EPA  Method 
200.7  (inductively  cou{^ed  plasma), 
which  is  contained  in  "Methods  for  the 
Determination  of  Metals  in 
Environmental  Samples — Siipplemerst" 
(1994).  Both  of  these  methods  are 
currently  approved  for  several 
contaminants  under  §S  141. 23(k), 
141.89(a),  and  143.4(b). 

The  present  notice  indicates  the 
availability  of  data  supporting 
withdrawal  of  appnroval  of  the  above 
EPA  methods.  The  data  is  available  for 
review  at  EPA's  Water  Docket  at  the 
address  above. 

Finally,  the  Federal  Register  notice  of 
December,  15,  1993,  proposed  to 
approve  EPA  Methods  100.2  (asbestos) 
and  525.2  (several  organic  chemicals)  as 
updates  to  previous  versions.  The  notice 
cited  two  draft  publications,  "Method 
for  the  Determination  of  Asbestos 
Structure  over  lOpni  in  Length  in 
Drinking  Water"  and  "EPA  Method 
525.2".  EPA  has  completed  these  two 
draft  publications,  which  are  available 
for  public  review  and  comment  in  EPA's 
Water  Docket.  The  June  1994  version  of 
100.2  differs  from  the  proposed  draft  by 
including  editorial  clarifications  that 
were  suggested  by  public  commenters. 
The  March  1994  version  of  Method 
525.2  differs  from  the  earlier  draft  by 
increasing  the  holding  times  for  .samples 
and  sample  extracts,  and  including  data 
that  supports  this  increase. 

IL  Description  of  the  Colisure  Test 

The  Colisure  test  simultaneously 
determines  the  presence  of  total 
coli  forms  and  E.  coli,  both  of  which 
must  be  monitCHed  under  the  Total 
Coliiorm  Rule  (40  CFR  141.21).  The 
Colisure  test  involves  the  addition  of  a  - 
100-ml  drinking  water  sample,  either  as 
a  single  volume  or  as  five  20-ml 
volumes,  to  a  specially  formulated 
dehydrated  medium.  After  incubation 
for  24-28  hours  at  35°C,  the  tube  or 
bottle  is  examined,  if  total  coliforms  are 
present,  the  medium  changes  from  a 
yellow  color  to  a  red  or  magenta  color. 
If  £.  coli  are  also  present,  the  medium 
will  emit  a  bright  blue  fluorescence 
wrhen  subjected  to  ultraviolet  light. 

The  Colisure  test  is  based  on  the 
detection  of  two  enzymes,  beta- 
galactosidase  and  beta-glucuronidase, 
which  are  characteristic  of  total 
coliforms  and  E.  coli,  respectively.  For 
the  detection  of  the  enzyme  beta- 
galactosidase,  the  test  medium  includes 
a  chromogenic  enzyme  substrate,, 
chlorophenol  red  beta- 
galactopyranoside.  If  beta-galactosidasie 
is  present,  the  substrate  is  hydrolyzed  to 


form  chlorophenol  red,  which  is 
responsible  for  the  color  change.  For 
beta-glucuronidase  detection,  the 
medium  includes  a  fluorogenic  enzyme 
substrate,  4-methylumbelliferyl-beta-D- 
glucuronide  (MUG).  If  this  enzyme  is 
present,  MUG  is  hydrolyzed,  thereby  — 

releasing  4-methylumbelliferone  which  p£| 
fluoresces  when  exposed  to  ultraviolet  cq 
light. 

Test  Results  *^" 

The  Agency,  after  reviewing  the  data       ^*' 
supporting  the  CoHsure  test,  found  the       Ra< 
test  to  be  equivalent  in  performance  to 
EPA's  reference  methods  (the  AG^ 

Fermentation  Tube  Technique  for  total  ^'^ 
coliforms,  EC-MUG  for  E.  coli).  With  ACT 

regard  to  specificity,  21  primary  effluent     ~ 
samples  from  7  different  geographical 
sites  were  analyzed  for  total  coliforms        p°" 
and  E.  coli  by  the  Colisure  test.  Positive      j^y^ 
and  negative  cultures  vvere  then 
validated  by  other,  more  standard  tests. 
These  results  indicated  that  the  Colisure 
test  had  a  false-positive  rate  of  3.5%  and 
4.3%,  respectively,  for  total  coliforms 
and  E.  coli.  The  false-negative  rate  was 
0%  and  2.4%,  respectively.  EPA 
believes  that  these  results  show  that  the 
specificity  of  the  Colisure  test  as  an 
alternative  analytical  test  method  for 
total  coliforms  and  E.  coli  is  reasonable. 

With  regard  to  performance 
comparability,  investigators  collected  31 
primary  effluent  samples  from  6 
different  locations  and  compared  the 
Colisure  method  with  EPA's  reference 
methods  for  the  detection  of  chloriiie- 
injured  total  coliforms  and  E.  coli.  After 
28  hours,  the  Colisure  test  had  an 
average  of  1.6  times  more  total  coliform- 
positive  responses  than  the  reference 
method,  and  1.76  times  more  E.  coli- 
positive  responses  than  the  reference 
method.  This  study  suggests  that  the 
Colisure  test  could  recover'chlorine- 
injured  coliforms  to  a  greater  extent 
than  EP.A's  reference  methods. 

The  above  studies  suggest  that  the 
Colisure  test  performs  saitisfactorily,  and 
its  performance  is  at  least  as  good  as  the 
reference  methods  for  total  coliforms 
and  E.  coli.  The  Agency  requests  public 
comment  on  the  suitability  of  this  test. 
If  the  Agency  decides  to  approve  the 
Colisure  test,  it  wall  probably  do  so  as 
part  of  the  final  rulemaking  that 
"  promulgates  the  regulatory  revisions 
proposed  in  the  Federal  Register  on 
December  15, 1993.  If  approved, 
laboratories  may  either  use  this  test  or 
any  other  approved  test  for  total 
coliforms  or  E.  coli  in  drinking  water. 
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form  chlorophenol  red,  which  is 
responsible  for  the  color  change.  For 
beta-glucuronidase  detection,  the 
medium  includes  a  fluorogenic  enzyme 
substrate.  4-methylumbelliferyl-beta-D- 
glucuronide  (MUG).  If  this  enzyme  is 
present,  MUG  is  hydrolyzed,  thereby 
releasing  4-methylumbelliferone  which 
fluoresces  when  exposed  to  ultraviolet 
light. 

Test  Results 

The  Agency,  after  reviewing  the  data 
supporting  the  CoHsure  test,  found  the 
test  to  be  equivalent  in  performance  to 
EPA*s  reference  methods  (the 
Fermentation  Tube  Technique  for  total 
coliforms.  EC-MUG  for  E.  coli).  With 
regard  to  specificity,  21  primary  effluent 
samples  from  7  different  geographical 
sites  were  analyzed  for  total  coliforms 
and  E.  coli  by  the  Colisure  test.  Positive 
and  negative  cultures  vvere  then 
validated  by  other,  more  standard  tests. 
These  results  indicated  that  the  Colisure 
test  had  a  false-positive  rate  of  3.5%  and 
4.3%.  respectively,  for  total  coliforms 
and  E.  coli.  The  false-negative  rate  was 
0%  and  2.4%,  respectively.  EPA 
believes  that  these  results  show  that  the 
specificity  of  the  Colisure  test  as  an 
alternative  analytical  test  method  for 
total  coUforms  and  E.  coli  is  reasonable. 

With  regard  to  jierformance 
comparability,  investigators  collected  31 
primary  effluent  samples  from  6 
different  locations  and  compared  the 
Colisure  method  with  EPA's  reference 
methods  for  the  detection  of  chlorine- 
injured  total  coliforms  and  E.  coli.  After 
28  hours,  the  Colisure  test  had  an 
average  of  1.6  times  more  total  coliform- 
positive  responses  than  the  reference 
method,  and  1.76  times  more  E.coli- 
positive  responses  than  the  reference 
method.  This  study  suggests  that  the 
Colisure  test  could  recover'chlorine- 
injured  colifonns  to  a  greater  extent 
than  EPA's  reference  methods. 

The  above  studies  suggest  that  the 
Colisure  test  performs  satisfactorily,  and 
its  performance  is  at  least  as  good  as  the 
reference  methods  for  total  coliforms 
and  E.  coli.  The  Agency  requests  public 
comment  on  the  suitability  of  this  test. 
If  the  Agency  decides  to  approve  the 
Colisure  test,  it  will  probably  do  so  as 
part  of  the  final  rulemaking  that 
■  promulgates  the  regulatory  revisions 
proposed  in  the  Federal  Register  on 
December  15. 1993.  If  approved, 
laboratories  may  either  use  this  test  or 
any  other  approved  test  for  total 
colifonns  or  E.  coli  in  drinking  water. 


Dated:  Julys.  1994. 
Robert  Perciasepe, 

Assistant  Administrator. 

[FR  Doc  94-17090  Filed  7-13-94;  8:45  am) 

BILLMO  CODE  6660-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PART  73 

[MM  Docket  No.  94-«6,  RM-8469] 

Radio  Broadcasting  Services;  Tyler,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Gleiser 
Communications.  Inc..  license  of  Station 
KDOK-FM,  Channel  221A.  Tyler.  Texas, 
proposing  the  substitution  of  Channel 
221C3  for  Channel  221A  at  Tyler.  Texas, 
and  the  modification  of  Station  KDOK- 
FTvl's  license  to  specify  operation  on  the 
higher  powered  channel.  In  order  to 
accommodate  the  upgrade  at  Tyler,  we 
also  propose  to  substitute  Channel  256A 
for  Channel  221 A  at  Fairfield.  Texas, 
and  the  modification  of  Station  KNES- 
FM's  license;  the  substitution  of 
Channel  277A  for  Channel  221A  at 
Commerce,  Texas,  and  the  modification 
of  Station  KEMM-FM's  license 
accordingly.  See  Supplementary 
Information,  infra. 

DATES:  Comments  must  be  filed  on  or 
•before  August  31. 1994,  and  reply 
comments  on  or  before  September  18, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  M.  Scott  Johnson,  Esq., 
Gardner,  Carton  &  Douglas.  1301  K 
Street,  N.W..  Suite  900E.  Washington, 
D.C.  20005  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  MM  Docket  No. 
94-66,  adopted  June  23, 1994,  and 
released  July  8, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 


3800.  2100  M  Street.  NW,  Suite  140, 
Washington,  D.C.  20037. 

Channels  221C3,  256A.  and  277A  can 
be  allotted  to  Tyler.  Fairfield  and 
Commerce,  respectively,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements. 
Channel  221C3  can  be  allotted  to  Tyler 
with  a  site  restriction  of  1.6  kilometers 
(1.0  miles)  west  to  accommodate 
Gleiser's  desired  site.  The  coordinates 
for  Channel  221C3  at  Tyler  are  North 
Latitude  32-20-42  and  West  Longitude 
95-10-08.  Channel  256A  and  Channel 
277A  can  be  allotted  to  Fairfield  and 
Commerce,  respectively,  at  the 
transmitter  sites  specified  in  Station 
KNES-FM's  and  Station  KE^Q^^-FM's 
authorizations.  The  coordinates  for 
Channel  256A  at  Fairfield,  Texas,  are 
North  Latitude  31-41-52  and  West 
Longitude  96-09-44.  The  coordinates 
for  Channel  277A  at  Commerce.  Texas, 
are  North  Latitude  33-11-40  and  West 
Longitude  96-01-20. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1930  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rulemaking  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
goverriing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conunission. 
lohn  A.  Karousos. 

Acting  Chief.  Allocations  Bmnck.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  94-17034  Filed  7-13-94;  8:45  am] 
BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  84-72,  RM-a47S3 

Radio  Broadcasting  Services;  Odessa 
and  Los  Ybanez,  TX 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  req^issts 
comments  on  a  petition  filed  bf  Ruben 
Velasquez,  permittee  of  Stalio-J  KADM  - 
FM,  Channel  299C2  at  Odessa,  Texas, 
proposing  the  substitution  of  Channel 
300C1  for  Channel  299C2  al  Odessa  aud 


35894 
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modification  of  Sjtation  KA£Wi4-FM's 
construction  pen^it  to  specify  operation 
on  the  higher  powered  channel.  In  order 
to  accommodate  the  upgrade  at  Odessa, 
we  also  propose  t(o  substitute  Channel 
253C2  for  Channel  30GC2  at  Los  Ybanez, 
Texas,  and  to  modify  the  license  of 
Station  KYMI-FM  accordingly.  See 
Supplemental  Inlormation,  infra. 

DATES:  Comments  must  be  filed  on  or 
before  August  31,  1994.  and  reply 
comments  on  or  tefore  September  18, 
1994. 

ADDRESSES:  Fedeial  Commuoications 
Commission,  Wanhington,  D.C  20554. 
In  addition  to  fill  ig  comments  with  the 
FCC,  incfcrested  parties  should  serve  the 
petitioner,  or  its  ( ounsel  or  consultant, 
as  follows:  John  Wells  King,  Esq.,  Haley, 
Bader  &  Potts.  43  m  North  Fairfax  Drive, 
Suite  900.  Arling  on,  Virginia  22203- 
1633  (Cou   .el  foi  petitioner). 

FOR  FURTHER  Mf  0  DMATIOM  CONTACT: 
Pamela  Blumentl  al.  Mass  Media 
Bureau,  (202)63-1-6530. 

SUPf>L£MENTARY  H  IFORMATIOt*:  This  is  a 
sj-nopsis  of  the  C  jmmission's  Notice  of 
Proposed  Rule  M  iking,  MSi  Docket  No. 
94-72,  adopted  Jine  23, 1994,  and 
released  July  8,  1'  )94.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  an^  !  copying  during 
normal  business    ours  in  the  FCCs 
Reference  Center  [Room  239),  1919  M 
Street.  NW,  VVasli  ington, D.C.  The 
complete  text  oft  lis  decision  may  also 
be  purchased  fror  i  the  Commission's 
copy  contractor.  1  FS,  Inc.,  (202)  857- 
3800,  2100  M  Sin  tet.  NW.  Suite  140. 
Washington.  D.C.  20037. 

Channel  300C1  and  Channel  253C2 
can  be  allotted  to  Odessa  and  Los 
Ybanez.  T^^^qs.  rt  spectively,  in 
compliani-i;  with  he  Commission's 
minimum  distanc  e  separation 
requirements.  Ch  innel  300C1  can  be 
allotted  to  Odessa  without  the 
imposition  of  a  si  e  restriction.  The 
coordinates  for  C  lannel  300C1  are  31- 
51-30  and  102-2  :-30.  Channel  253C2 
can  be  allotted  to  Los  Ybanez  at  the 
transmitter  site  s;  ecified  in  Station 
KYMI-FM's  licer  se.  The  coordinates  for 
Channel  253C2  ai  e  32-43-22  and  102- 
01-50.  In  actorda  nee  with  Section 
1.420(g)  of  the  Co  nraissions  Rules,  we 
will  not  accept  cc  nipeting  expressions 
of  interest  in  use  )f  Channel  300C1  at 
Odes-sa  or  require  the  petitioner  to 
demonstrate  the  a  vailability  of  an 
additional  equiva  ent  class  channel  for 
use  by  such  parti(  s.  Furthermore,  since 
Odessa  and  Los  Y  Mnez  are  located 
within  320  kilonii  iters  (199  miles)  of  the 
U.S.-Mexican  tor  ier,  concurrence  by 
the  Mexic^.;!  gove  -nment  has  been 
solicited. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediCTes  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Cooununications  Gommisston. 

John  A.  Karoiisos, 

Acting  Chief.  Allocations  Branch,  Poiicyond 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-17035  Filed  7-13-94;  8:45  amj 
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47  CFR  Part  73 

[MM  Docket  No.  94-79,  RM-8493} 

Radio  Broadcasting  Services;  Pine  Hill, 
AL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  R-J.  Miller,  requesting  the 
allotment  of  FM  Channel  244A  to  Pine 
Hill.  Alabama,  as  that  community's  first 
local  aural  transmission  service. 
Coordinates  used  for  this  firoposal  are 
North  Latitude  32-01-38  and  West 
Longitude  87-37-23. 

DATES:  Comments  must  be  filed  on  or 
before  September  1. 1994,  and  reply 
comments  on  or  before  September  16. 
1994. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  R.J.  Miller,  Route 
1,  Box  242,  Letohatchee,  AL  36047. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Jovner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-79,  adopted  June  29, 1994,  and 
released  July  11, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 


normal  business  hours  in  the  FCC's 
Reference  Center  (room  239),  1919  M 
Street  N'W.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission  "^s 
copy  contractor's,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  school  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
ccHisideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Fules  Division,  Mass  Media  Bureau.  ■ 

(FR  Doc.  94-17078  Filed  7-13-94;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  94-57,  RM-a467] 

Radio  Broadcasting  Services;  Sanger 
and  Sherman,  TX 

AGENCY;  Federal  Communications 

Commission. 

ACTION:  Proposal  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Harmon 
G.  Husbands  and  Durant  Broadcasting 
Corporation,  seeking  the  substitution  of 
Channel  281C3  for  Channel  281A  at 
Sherman,  Texas,  the  reallotment  of 
Channel  281C3  from  Sherman  to  Sanger, 
Texas,  and  the  modification  of  Station 
KWSM-FM's  license  to  specify  Sanger 
as  the  station's  community  of  license. 
Channel  281C3  can  be  allotted  to  Sanger 
in  compliance  with  the  Commission's 
minimum  di,stance  separation 
requirements  with  a  site  restriction  of 
10.3  kilometers  (6.4  miles)  northwest. 
The  coordinates  for  Channel  281C3  are 
33-25-10  and  97-15-28.  In  accordance 
with  Section  1.420(i)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  u.se 
of  Channel  281C3  at  Sanger  or  require 
the  petitioners  to  demonstrate  the 


availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  September  1, 1994,  and  reply 
comments  on  or  before  September  16. 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  M.  Riehl.  Esq., 
Haley.  Bader  &  Potts,  4350  North  Fairfax 
Drive,  Suite  900,-Arlington.  Virginia 
222Q3-1 633  (Counsel  for  petitioners). 
TOR  FURTHER  INFORMATION  COWTACT: 
Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-57,  adopted  June  7, 1994.  and 
released  July  11, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fh)m  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  {irohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaxmel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-17079  Filed  7-13-94;  8:45  amj 
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DEPARTMENTOF  DEFENSE 

48  CFR  Parts  209  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Debarment 
and  Suspension 

AGENCY:  Department  of  Defense. 
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availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Conunents  must  be  filed  on  or 
before  September  1. 1994,  and  reply 
comments  on  or  before  September-16. 
1994. 

ADDRESSES:  Federal  Gomniunications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  M.  Riehl.  Esq., 
Haley,  Bader  &  Potts,  4350  North  Fairfax 
Drive.  Suite  9G0.-Arlington.  Virginia 
222Q3-1633  (Counsel  for  petitioners). 
TOR  FURTHER  INFORMATION  COffTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-57,  adopted  June  7, 1994.  and 
released  July  11. 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc.,  (202)  857- 
3800.  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037.- 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


ACTION:  Proposed  rule  and  request  for 
comments. 


List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-17079  Filed  7-13-94:  8:45  ami 

BILLING  CODE  S712-01-M 

DEPARTMENTOF  DEFENSE 

48  CFR  Parts  209  and  252     . 

Defense  Federal  Acquisition 
Regulation  Supplement;  Debarment 
and  Suspension 

AGENCY:  Department  of  Defense. 


SUMMARY:  The  Defense  Acquisition 
Regulations  (DAR)  Council  is  proposing 
10  amend  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
add  restrictions  on  placing  orders 
against  indefinite  quantity  contracts  and 
Federal  supply  schedule  contracts  in 
instances  in  which  the  contractor  has 
been  debarred,  suspended,  or  proposed 
for  debarment. 

DATES:  Comments  en  the  proposed  rule 
,  should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
September  12. 1994.  to  be  considered  in 
the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  ATTN: 
Mrs.  Linda  Holcombe. 
PDUSD(A&T)DP(DAR).  IMD  3D139. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  604- 
5971.  Please  cite  DFARS  Ca.se  93-D018 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Linda  Holcombe,  (703)  604-5929. 

SUPP1.EMENTARY  INFORMATION: 

A.  Background 

The  proposed  rule  is  intended  to 
address  issues  raised  by  the  General 
Accounting  Office  in  a  February  1987 
report  on  debarment  and  suspension 
that  identified  improvements  needed  to 
debarment  and  suspension  procedures. 
One  recommendation  in  that  report  was 
to  clarify  lliat  under  certain  types  of 
contracts,  agencies  are  not  required  to 
place  orders  for  supplies  with  a 
debarred  or  suspended  contractor.  The 
proposed  rule  adds  restrictions  on 
placing  orders  against  indefinite 
quantity  contracts  and  schedule 
contracts  and  the  exercise  of  options 
under  contracts,  when  the  contractor 
was  debarred,  suspended,  or  proposed 
for  debarment. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regujatory 
Flexib'iUty  Act.  5  Lf.S.C.  601  et  seq., 
because  it  adds  restrictions  which  were 
already  discretionary  under  the  Federal 
Acquisition  Regulation  (FAR).  The  FAR 
currently  permits  discontinuation  of 
current  contracts  or  subcontracts  iii 
existence  at  the  time  the  contractor  was 
debarred,  suspended,  or  proposed  for     * 
debarment  when  directed  by  the 
acquiring  agency's  head  or  a  designee. 
The  proposed  rule  removes  the 


requirement  for  this  direction  for  the 
Department  of  Defense.  No  new 
requirements  are  being  imposed  on  the 
public.  An  initial  Regulatory  Flexibility 
Analysis  has  therefore  not  been 
performed.  The  proposed  rule  applies  to 
both  large  and  small  businesses. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities  will  be 
considered  in  accordance  with  5  U.S.C. 
610.  Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  93- 
D018  in  all  correspondence. 

C.  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  rule 
does  not  impose  reporting  or 
recordkeeping  requirements  which 
require  the  approval  of  the  0MB  under 
44  U.S.C.  3501.  efsp^. 

List  of  Subjects  in  48  CFR  Part  209 

Government  procurement. 

Claudia  L.  Naugle, 

Deputy  Director,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  part  209  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  2Q9  continues  to  read  as  follows: 

Authority:  41  LI..S.C.  421  and  48  CFR  part 
1 

PART  209-CONTR ACTOR 
QUAURCATtONS 

2.  Section  209.405-1  is  added  to  read 
as  follows: 

§  209.405-1    Continuation  of  current 
contracts. 

(a)  Unle-ss  the  agency  head  makes  a     ' 
written  determination  that  a  compelling 
reason  exists  to  do  so,  ordering  activities 
shall  not — 

t)  Place  orders  exceeding  the  ' 
guaranteed  minimum  under  indefinite 
quantity  contracts;  or 

(ii)  When  the  agency  is  an  optional 
user,  place  orders  against  Federal 
supply  schedule  contracts. 

(b)  This  includes  exercise  of  options. 
(PR  Doc.  94-17094  Filed  7-13-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTEmOR 

Fish  and  Wildlife  SiMvice 

50  CFR  Part  17 
RIN  1018-AC19 

Endangered  and  Tlfreatened  Wildlife 
and  Plants;  Proposed  Rule  to  List 
Alaska  Breeding  Population  of  the 
Steller's  Eider        ' 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  nile. 

summary:  The  U.S.  hsh  and  Wildlife 
Service  (Service)  proposes  to  list  the 
Alaska  breeding  population  of  the 
Steller's  eider  {Polyiticta  stelleri)  as 
threatened  pursuant  to  the  Endangered 
Species  Act  of  1973  as  amended. 
Critical  habitat  is  nc  t  being  proposed  at 
this  time. 

DATES:  Comments  fi  am  all  interested 
parties  relating  to  t)i  is  proposal  must  be 
received  by  Novemler  14, 1994.  Public 
hearing  requests  reli  ting  to  the 
proposed  rule  must  3e  received  by 
September  12, 1994 
ADDRESSES:  Comme  its  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Fairbanks  Ecc  logical  Ser\'ices 
Field  Office,  Endan;  ered  Species,  U.S. 
Fish  and  Wildlife  S(  rvice,  1412  Airport 
Way,  Fairbanks,  Ala  ska  99701, 
telephone  (907)  45&-0427  or  facsimile 
(907)  456-0346.  Cor  iments  and 
materials  received  v  ill  be  available  for 
public  inspection,  b/  appointment, 
during  normal  busir  ess  hours  at  the 
above  address. 

FOR  FURTHER  MFORMIkTION  CONTACT: 
Skip  Ambrose,  Endangered  Species 
Specialist,  at  the  ab<  ve  address 
(telephone  907/456-0427). 

SUPPt.EMENTARY  INFC  RMATUDN: 

Petition  Backgrounc 

On  December  10,  1990.  the  Service 
received  a  petition  f  om  Mr.  James  G.    , 
King  of  Juneau,  Ala*  ka.  dated  December 
1, 1990,  to  list  the  S  eller's  eider  as 
endangered  through  )ut  its  range  and  to 
designate  critical  ha  }itat  on  the  Yukon 


Delta  National  Wild 
National  Petroleum 
Pursuant  to  Section 
Endangered  Species 
amended  (16  U.S.C. 


ife  Refuge  and  the 
Reserve  in  Alaska. 
1(b)(3)(B)  of  the 
Actof  1973.  as 
1531  etseq.)  {Act), 


the  Service  determii  ed  on  May  8, 1992, 
that  listing  the  Stell(  r's  eider  was 
warranted,  but  precl  jded  by  listing 
actions  for  higher  pi  ority  species. 

The  Service  comp 
annual  status  reviev 


in  August  1993  (Qii«  kenbush  and 


Cochrane  1993)  and 


concluded  that 


eted  the  1993 

on  Steller's  eiders 


current  information  does  not  support 
listing  range- wide,  but  does  support 
listing  the  Alaska  breeding  population. 
This  conclusion  was  based  on  the 
following  reasons:  (1)  The  number  of 
Steller's  eiders  that  breed  in  Alaska  has 
declined  during  the  last  few  decades;  (2) 
the  species'  nesting  range  in  Alaska  has 
constricted  substantially;  and  (3)  the 
remaining  breeding  population  in 
northern  Alaska  may  be  vulnerable  to 
extirpation. 

This  proposal  to  Ust  Steller's  eiders 
that  breed  in  Alaska  is  based  on  various 
documents,  including  published  and 
unpublished  studies,  agency 
documents,  and  literature  syntheses. 
Researchers,  wildlife  managers,  and 
local  residents  familiar  with  the  species 
were  interviewed.  This  proposed  rule 
constitutes  the  final  finding  for  the 
petitioned  action,  in  accordance  with 
Section  4  of  the  Act. 

Species  Description 

The  Steller's  eider  is  the  smallest  of 
four  eider  species.  It  was  first  described 
by  Pallas  in  1769  as  Anas  stelleri  and 
was  subsequently  grouped  with  the 
other  eiders  in  the  genus  Somateria. 
Steller's  eider  is  now  recognized  as  a 
monotypic  genus.  Polysticta  stelleri 
(American  Ornithologist's  Union  1983). 

The  adult  male  Stefler's  eider  has  a 
white  head  with  a  greenish  tuft  and  a 
small  black  eye  patch,  a  black  back, 
white  shoulders,  and  a  chestnut  breast 
and  belly  with  a  black  spot  on  the  side. 
The  Inupiat  Eskimo  name  for  this  eider 
is  IginikJcauktuk  or  "the  bird  that  sat  in 
the  campfire,"  referring  to  the  burnt 
appearance  of  the  brown  breast  and 
belly  of  the  male.  The  Yup'ik  Eskimo 
name  is  Anamissaguq.  Adult  females 
and  juveniles  are  mottled  dark  brown. 
Both  adult  sexes  have  a  blue  wing 
speculum  with  a  white  border. 

Steller's  eiders  are  marine,  diving 
ducks  that  feed  primarily  on  mollusks 
and  crustaceans  by  diving  and  dabbling 
in  shallow  water  habitats  (Petersen 
1980).  Principjal  foods  of  wintering 
Steller's  eiders  include  the  common 
blue  mussel  {Mytilus  edulis)  and  the 
sand-hopper  [Anisogammarus 
pugettensis]  (Petersen  1980,  Troy  and 
Johnson  1987).  During  the  breeding 
season,  they  feed  on  insects,  primarily 
chironomid  larvae,  and  plant  materials 
in  addition  to  crustaceans  and  mollusks 
(Cottam  1939.  Quakenbush  and 
Cochrane  1993).  Steller's  eiders  nest  on 
tundra,  adjacent  to  shallow  ponds  or 
within  drained  lake  basins  (King  and 
Dau  1981.  Flint  et  al.  1984,  Quakenbush 
and  Cochrane  1993). 

The  current  breeding  range  of  Steller's 
eiders  includes  the  arctic  coastal  plain 
in  northern  Alaska,  the  arctic  coast  in 


Russia  from  the  ChiJcotski  Peninsula 
west  to  the  Kheta  River  (American 
Ornithologist's  Union  1983),  and  the 
western  Siberian  coast  at  Taimyr, 
Gaydan  and  Yamal  peninsulas  (Yesou 
and  Lappo  1992).  Most  of  the  world's 
Steller's  eiders  winter  along  the  Alaska 
Peninsula  from  the  eastern  Aleutian 
Islands  to  southern  Cook  Inlet  in 
shallow,  near-shore  marine  waters. 
Steller's  eiders  wander  occasionally  to 
the  western  Aleutian  Islands  and  along 
the  Pacific  coast  south  to  California 
(American  Ornithologist's  Union  1983). 
Wintering  areas  are  also  known  in 
Russia,  the  Baltic  States  and 
Scandinavia  (Dement'ev  and  Gladkov 
1967,  Frantzen  1985.  Petraitis  1991. 
Frantzen  and  Henricksen  1992). 

In  Alaska,  the  breeding  range  of 
Steller's  eiders  formerly  extended 
discontinuously  from  the  eastern 
Aleutian  Islands,  the  Alaska  Peninsula, 
around  the  west  and  northern  coasts  of 
Alaska  to  the  Yukon  Territory  border 
(Murie  1959.  American  Ornithologist's 
Union  1983;  Kertell  1991).  Historical 
breeding  records  exist  from  the  1800's 
for  southwestern  Alaska  at  Unaiaska 
Island,  the  southern  Alaska  Peninsula, 
Seward  Peninsula,  and  St.  Lawrence 
Island  (Gabrielson  and  Lincoln  1959. 
Fay  and  Cade  1959,  Murie  1959,  Kessel 
1989).  In  Alaska.  Steller's  eiders  now 
breed  exclusively  on  the  arctic  coastal 
plain,  migrate  south  in  the  fall,  and 
probably  molt  along  the  Alaska  coast 
from  Nunivak  Island  to  Cold  Bay. 

Species  Status,  World-wide 

In  the  1960's.  the  world-wide 
population  of  Steller's  eiders  was 
estimated  to  be  up  to  400,000  by  Palmer 
(1976)  and  500,000  by  Uspenski  (1972 
cited  by  Kertell  1991).  Another  estimate 
suggested  that  as  many  as  400,000 
Steller's  eiders  wintered  in  Alaska  alone 
(King  and  Dau  1981).  Recent  estimates, 
however,  indicate  that  as  few  as 
150,000-200,000  Steller's  eiders 
currently  remain  range-wide.  This 
recent  estimate  is  based  on  a  count  of 
138,000  individuals  wintering  in  Alaska 
in  1992  (Bill  Lamed,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.,  in  litt., 
1992);  Kistchinski's  (1973)  estimate  of 
15,000-20,000  wintering  in  eastern 
Russia  in  the  early  1970's;  and  10,000- 
20.000  that  winter  in  Norway  (Frantzen 
and  Henricksen  1992). 

The  decline  of  approximately  50 
percent  in  the  world-wide  population  is 
further  supported  by  two  long-term  data 
sets  from  Alaska.  Estimates  of  Steller's 
eiders  on  the  Alaska  Peninsula,  based 
on  numbers  observed  during  fall 
emperor  goose  (Philacte  canagica) 
surveys,  have  declined  from 
approximately  200.000  in  1965  (Jones 


1965)  to  a  maximum  count  of  about 
126.000  between  1980  and  1991  (Rod 
King.  U.S.  Fish  and  WildUfe  Service, 
pers.  comm..  in  litt,  1993).  Additional 
population  trend  data  are  available  from 
Izembek  Lagoon.  Aerial  waterfowl 
surveys  at  Izembek  Lagoon  from  the 
period  1986-1990.  when  compared  to 
surveys  during  the  period  1975-1980. 
show  a  decline  in  the  number  of 
Steller's  eiders  seen  of  more  than  50 
percent  (Kertell  1991). 

Species  Status,  Western  Alaska 

Steller's  eiders  were  locally  common 
breeders  at  several  central  Yukon- 
Kuskokwim  Delta  sites  during  biological 
surveys  before  the  1950's  (Murie  1924, 
Conover  1926.  Brandt  1943).  Kessel  et 
al.  (1964).  Johnsgard  (1964).  and  Holmes 
and  Black  (1973)  recorded  no  Steller's 
eiders  at  some  of  the  same  areas  during 
subsequent  surveys  in  the  1950's  and 
1960's.  indicating  the  population 
declined  between  the  1920's  and  1960's. 
Kertell  (1991)  estimated  that  3.500  pairs 
may  have  nested  on  the  Delta  in  the 
1950's  and  early  1960's;  however,  the 
historical  population  may  have  been 
greater  since  the  number  of  pairs 
apparently  declined  before  1950.  No 
nests  have  been  located  on  the  Yukon- 
Kuskokwim  Delta  since  1975  despite 
extensive  waterfowl  research  in  suitable 
habitats  (Kertell  1991). 

No  Steller's  eiders  were  seen  in  a 
1992  aerial  survey  of  suitable  nesting 
habitat  along  the  entire  western  Alaska 
coast,  including  former  nesting  range  on 
the  Yukon-Kuskokwira  Delta  and 
Seward  Peninsula,  and  from  Icy  Cape  to 
Barrow  (Lamed  et  al.  1993).  In  1993,  no 
Steller's  eiders  were  observed  during 
waterfowl  surveys  on  the  Seward 
Peninsula  and  along  the  coast  north  to 
Point  Hope  (Greg  Balogh,  U.S.  Fish  & 
WildUfe  Service,  pers.  comm.,  1993). 
Only  two  Steller's  eiders  have  been  seen 
during  intensive  waterfowl  breeding 
pair  surveys  flovra  annually  over  the 
Yukon-Kuskokwim  Delta  coast  since 
1988  (WilUam  Butler,  Jr..  U.S.  Fish  and 
Wildlife  Service,  pers.  comm..  in  litt.. 
1993). 

Species  Status,  Northern  Alaska 

Accurate  historical  data  are  lacking 
for  northern  Alaska.  Miscellaneous 
observations  indicate  that  Steller's     . 
eiders  nested  in  suitable  habitats  across 
the  North  Slope  from  Wainwright  to 
Demarcation  Point  (Gabrielson  and 
Lincoln  1959,  Pahner  1976,  Bellrose 
1980,  North  1990.  Kertell  1991).  Native 
residents  report  that  Steller's  eiders 
were  common  breeders  in  the  1930*s  on 
the  central  North  Slope  at  the  Colville 
Delta  and  on  the  eastern  North  Slope  at 
Camden  Bay  (P.  Sovalik,  cited  by  Myres 
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1965)  to  a  maximum  count  of  about 
126,000  between  1980  and  1991  (Rod 
King.  U.S.  Fish  and  WildUfe  Service, 
pers.  comm..  in  litt,  1993).  Additional 
population  trend  data  are  available  from 
Izembek  Lagoon.  Aerial  waterfowl 
surveys  at  Izembek  Lagoon  from  the 
period  1986-1990,  when  comoared  to 
surveys  during  the  period  1975-1980, 
show  a  decline  in  the  number  of 
Steller's  eiders  seen  of  more  than  50 
percent  (Kertell  1991). 

Species  Status,  Western  Alaska 

Steller's  eiders  were  locally  common 
breeders  at  several  central  Yukon- 
Kuskokwim  Delta  sites  during  biological 
surveys  before  the  1950's  (Murie  1924, 
Conover  1926.  Brandt  1943).  Kessel  et 
al.  (1964),  Johnsgard  (1964).  and  Holmes 
and  Black  (1973)  recorded  no  Steller's 
eiders  at  some  of  the  same  areas  during 
subsequent  surveys  in  the  1950"s  and 
1960's,  indicating  the  population 
declined  between  the  1920's  and  1960's. 
Kertell  (1991)  estimated  that  3,500  pairs 
may  have  nested  on  the  Delta  in  the 
1950's  and  early  1960's;  however,  the 
historical  population  may  have  been 
greater  since  the  number  of  pairs 
apparently  declined  before  1950.  No 
nests  have  been  located  on  the  Yukon- 
Kuskokwim  Delta  since  1975  despite 
extensive  waterfowl  research  in  suitable 
habitats  (Kertell  1991). 

No  Steller's  eiders  were  seen  in  a 
1992  aerial  survey  of  suitable  nesting 
habitat  along  the  entire  western  Alaska 
coast,  including  former  nesting  range  on 
the  Yukon-Kuskokwira  Delta  and 
Seward  Peninsula,  and  from  Icy  Cape  to 
Barrow  (Lamed  et  al.  1993).  In  1993,  no 
Steller's  eiders  were  observed  during 
waterfowl  surveys  on  the  Seward 
Peninsula  and  along  the  coast  north  to 
Point  Hope  (Greg  Balogh,  U.S.  Fish  & 
Wildhfe  Service,  pers.  comm.,  1993). 
Only  two  Steller's  eiders  have  been  seen 
during  intensive  waterfowl  breeding 
pair  surveys  flovra  annually  over  the 
Yukon-Kuskokwim  Delta  coast  since 
1988  (WilUam  Butler.  Jr..  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.,  in  litt.. 
1993). 

Species  Status,  Northern  Alaska 

Accurate  historical  data  are  lacking 
for  northern  Alaska.  Miscellaneous 
observations  indicate  that  Steller's    . 
eiders  nested  in  suitable  habitats  across 
the  North  Slope  from  Wainwright  to 
Demarcation  Point  (Gabrielson  and 
Lincoln  1959,  Palmer  1976,  Bellrose 
1980,  North  1990.  Kertell  1991).  Native 
residents  report  that  Steller's  eiders 
were  common  breeders  in  the  1930's  on 
the  central  North  Slope  at  the  Colville 
Delta  and  on  the  eastern  North  Slope  at 
Camden  Bay  (P.  Sovalik.  cited  by  Myres 


1958;  Bill  Patkotak,  pers.  coram.,  1993). 
However.  Anderson  (cited  by  Bailey 
1948)  considered  it  "a  rare  straggler  east 
of  Barrow." 

Steller's  eiders  were  observed  during 
waterfowl  surveys  flown  over  the  arctic 
coastal  plain  in  1986-93,  but  only  in 
small  numbers  and  all  were  seen  west 
of  the  Colville  River  (Brackney  and  King 
1993;  Rod  King.  pers.  comm.,  1993). 
Aerial  surveys  for  eiders  were  flown 
over  the  arctic  coastal  plain  in  1992  and 
1993  but  very  few  Steller's  eiders  were 
seen  (Lamed  et  al.  1993;  Bill  Lamed, 
pers.  comm..  1993).  A  female  Steller's 
eider  with  young  was  seen  along  the 
Colville  River  in  1987  (unpubUshed 
Service  data)  and  several  adults  were 
seen  in  the  Pmdhoe  Bay  area  in  the 
1980's  and  in  1993  (Declan  Troy.  Troy 
Ecological  Research  Assoc.,  pers. 
comm..  1993),  indicating  diat  birds  still 
visit  these  areas. 

Recent  Steller's  eider  population  size 
estimates  for  the  North  Slope  are  based 
on  a  few  sightings  during  aerial 
waterfowl  breeding  pair  surveys.  No 
Steller's  eiders  were  observed  in  1986- 
88  (Brackney  and  King  1993). 
Population  estimates  ranged  from  about 
2.000  to  7.000  individuals  from  1989- 
1992  (Brackney  and  King  1993).  Due  to 
large  standard  error  in  the  visibility 
correction  factor  for  Steller's  eiders,  the 
confidence  intervals  for  these  estimates 
are  very  wide  (Rod  King,  pers.  comm.. 
1993).  As  a  result,  these  estimates  are 
very  imprecise. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  hsting 
provisions  of  the  Act  set  forth  the 
procediu^s  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  the  Steller's  eider 
(Polysticta  stelleri)  Alaska  breeding 
population  are  as  follows: 

A.  Present  or  Threatened  Destruction, 
Modification,  or  Curtailment  of  Its 
Habitat  or  Fange 

Much  of  the  former  Steller's  eider 
breeding  range  in  western  Alaska  is 
within  the  Yukon  Delta  National 
Wildlife  Refuge  and  is  protected  from 
major  development.  However,  some  of 
the  former  breeding  range  is  on  Alaskan 
Native  land  where  protection  is  limited. 
The  current  breeding  range  in  northern 
Alaska  is  largely  contained  within  the 
National  Petroleum  Reserve— Alaska 
(NPR-A).  which  was  set  aside  for  oil 


and  gas  resource  development.  The 
coastal  area  in  NPR-A  may  be  leased  for 
oil  development,  and  leasing  and 
development  of  other  coastal  areas  is 
likely.  Potential  impacts  of  oil  and  gas 
exploration  and  development  on  nesting 
Steller's  eiders  are  not  known. 

The  only  known  regularly  occupied 
nesting  area  of  Steller's  eiders  in  Alaska 
is  near  Barrow,  the  largest  Native  village 
in  Alaska.  The  human  f)opulation  of 
Barrow  increased  58  percent  in  10  years, 
from  22G7  in  1980  to  3469  in  1990 ' 
(Harcharek  1992),  and  village  expansion 
is  likely  in  the  near  future.  Housing 
developments,  gas  field  access  and 
development,  and  conveyance  of  land 
from  the  Ukpeagvik  hiupiat  Corporation 
to  shareholders  could  lead  to  nesting 
habitat  loss  and  disturbance  to  nesting 
birds. 

Wintering  habitat  is  largely 
undisturbed  and  substantial  portions  are 
protected  from  development  within 
National  Wildlife  Refuges,  State  Game 
Reftiges.  or  State  Critical  Habitat  Areas. 
In  winter,  Steller's  eiders  concentrate  in 
sheltered  bays  and  lagoons.  These 
shallow  and  biologically  productive 
waters  are  vulnerable  to  oil  spills  and 
other  pollution  from  vessels.  Steller's 
eiders  often  feed  in  large,  dense  rafts 
that  dive  and  surface  simultaneously. 
Therefore,  an  oil  spill  could  adversely 
affect  a  large  portion  of  the  worids 
Steller's  eider  population.  Marine  traffic 
through  the  Aleutian  Islands  and  along 
the  Alaska  Peninsula  coast  could  result 
in  pollution  from'tiilge  waste  pumping 
and  vessel  groundings.  Wintering  birds 
may  also  be  disturbed  by  commercial 
and  recreational  boats  traveling  through 
protected  lagoons  near  the  Alaska 
Peninsula.  Kodiak  or  Cook  frilet 
communities. 

B.  CX'eruUUzxiUon  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

Due  to  small  numbers  taken, 
overutilization  is  unlikely  to  have 
caused  the  decline  of  Alaska  Steller's 
eiders  or  their  extirpation  from  the 
Yukon-Kuskokwim  Delta.  In  the  past, 
some  Steller's  eider  eggs  were  collected 
in  Alaska  for  avicultural  exhibition  and 
trade.  Although  the  Service  has  received 
requests  for  avicultxiral  collecting  of 
Steller's  eiders,  no  permits  have  been 
issued  since  1987  (James  Sheridan,  U.S. 
Fish  and  Wildlife  S«vice.  pers.  comm., 
1993). 

A  few  dozen  Steller's  eiders  were 
taken  annually  before  1991  by  collectors 
or  incidental  to  other  sf)ort  waterfowl 
hunting  on  the  Alaska  Peninsula  and 
Kodiak  and  Nunivak  islands  (Robin 
West.  U.S.  Fish  and  WildUfe  Service, 
pers.  coram.,  1991).  The  sport  hunting 
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season  was  closed|in  1991.  An 
undetermined  nuitiber  were  taken 
illegally  on  Kodiak  Island  for  the 
taxidermy  trade  in  1991  (Stephen 
Tuttle,  U.S.  Fish  and  Wildlife  Service, 
pers.  comm.,  199li. 

C.  Disease  or  Prec^iticm 

Disease  is  not  known  to  be  affecting 
the  population  at  present,  but  small, 
restricted  population  size  increases  the 
risk  that  future  di^ase  outbreaks  could 
decimate  the  nesti  ig  population. 

Natural  predatoi  s  of  Steller's  eiders  in 
Alaska  include  rap  tors,  gulls,  jaegers, 
ravens,  and  foxes.  [These  predators  have 
not  been  shown  tolsignificantly  affect 
Steller's  eiders  at  tre  population  level. 
However,  arctic  foxes  {AJopex  lagopus) 
may  have  contribujled  to  the  extirpation 
of  Steller's  eiders  On  the  Yukon- 
Kuskokwim  Delta. JDuring  the  1960's, 
major  goose  jxipul^tions  decreased 
substantially  in  thi  s  area  and  foxes  may 
have  switched  to  a  Itemative  summer 
food  supplies  including  Steller's  eiders 
(Kertell  1991). 

Some  predators  nay  be  increasing  in 
number  as  a  result  of  human  habitation 
and  development,  'redators  and 
scavengers  such  as  foxes,  gulls,  and 
ravens  have  increa  ;ed  in  number  due  to 
the  availability  of  i  efuse  and  handouts 
(Paul  O'Neil,  Anin  al  and  Plant  Health 
Inspection  Service  Animal  Damage 
Control,  pers.  comm.,  1993).  These 
animals  are  effectii  e  predators  of  eider 
eggs,  young,  and  at  ults.  hicreased 
predation  is  likely  to  be  exaggerated 
near  communities  |vhere  refuse  is 
available  and  cou 
eiders  in  these  anis. 


D.  The  Inadequacy 
Begulatory  Mechanisms 
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Because  of  their  far  greater  abundance 
along  migration  routes,  most  subsistence 
take  is  probably  of  Steller's  eiders  that 
nest  in  Russia. 

Spring  and  summer  subsistence 
hunting  of  eiders  in  Alaska  is  currently 
in  violation  of  the  Migratory  Bird  Treaty 
Act,  which  prohibits  hunting  for  most 
migratory  birds  between  March  10  and 
September  1.  The  Service  recognizes, 
however,  that  residents  of  certain  rural 
areas  in  Alaska  depend  on  waterfowl  as 
a  customary  and  traditional  source  of 
food. 

While  not  an  important  subsistence 
species,  Steller's  eiders  are  occasionally 
killed  incidental  to  hunting  of  more 
important  subsistence  waterfowl 
species.  Although  apparently  limited, 
this  take  may  threaten  the  small 
breeding  segment  near  Barrow. 

The  Service  has  initiated  an 
information  and  education  program  to 
gain  support  in  Native  villages  for 
protection  of  Steller's  eider  and 
spectacled  eiders  {Somateria 
spectabilis). 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Some  natural  or  manmade  factor(s), 
currently  unknown,  is  causing  a  decline 
in  the  number  of  Steller's  eiders  and  a 
contraction  of  their  breeding  range  in 
Alaska. 

Interspecific  competition  on  the 
wintering  range  may  be  affecting 
Steller's  eiders.  Nearshore  benthic 
commimities  have  been  restructured  by 
feeding  pressure  firom  increasing  sea 
otter  [Enhydra  lutris)  populations 
(Kvitek  et  al.  1992),  with  documented 
effects  on  local  populations  of  common 
eiders  [Somateria  mollissima)  and 
scoters  (Mehnitta  sp.)  in  the  Gulf  of 
Alaska  and  Aleutian  Islands  (David 
Irons,  U.S.  Fish  and  Wildlife  Service, 
pers.  comm.,  1991). 

Summary 

Steller's  eiders  may  have  historically 
numbered  400,000-500,000  individuals 
world-wide  (Palmer  1976,  Uspenski 
1972  cited  by  Kertell  1991).  Current 
estimates  are  150,000  to  200,000,  and 
most  of  these  birds  nest  in  Russia  and 
winter  in  Alaska.  In  North  America, 
Steller's  eiders  no  longer  nest  in 
historical  breeding  range  on  the  Yukon- 
Kuskokwrim  Delta  or  in  other  western 
Alaska  habitats  or  the  eastern  North 
Slope.  Current  Alaska  nesting  range  is 
small  and  restricted  to  northern  Alaska. 
Causes  for  the  decUne  world-wide  and 
the  reduction  in  the  Alaskan  breeding 
population  are  not  known. 

Steller's  eiders  that  nest  on  Alaska's 
North  Slope  are  the  only  breeding 
population  in  North  America  and  the 


only  breeding  population  within  United 
States  jurisdiction.  Environmental 
conditions  in  the  arctic  are  severe  and 
variable.  Low  numbers  and  restricted 
breeding  range  place  populations  at  risk 
from  natural  and  human-induced  factors 
(Kertell  1991).  Major  siorms,  predation 
or  disturbance  could  severely  deplete 
Steller's  eiders  numbers  on  the  North 
Slope  and  precipitate  extirpation  of  this 
remnant  population. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Steller's  - 
eider  Alaska  breeding  population  as 
threatened.  The  small,  reduced 
population  that  nests  within  a  restricted 
range  on  the  northwestern  North  Slope 
warrants  threatened  status.  While 
probably  not  in  immediate  danger  of 
extinction,  Steller's  eiders  that  breed  in 
Alaska  could  become  endangered  in  the 
foreseeable  future  if  the  population 
declines  further. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  proposes  critical  habitat  at  the 
time  a  species  is  proposed  to  be  listed 
as  endangered  or  threatened.  The 
prudence  of  designation  is  decided  on 
the  basis  of  net  conservation  benefit  to 
the  species  concerned. 

Regulations  at  50  CFR  424.22(a)(2) 
specify  that  designation  of  critical 
habitat  is  not  prudent  when  such 
designation  would  not  be  beneficial  to 
the  species.  Since  habitat  requirements 
for  recovery  and  threats  to  the  Steller's 
eider  have  not  been  identified, 
designation  of  current  or  former  Steller's 
eider  breeding  and  wintering  grounds  as 
critical  habitat  would  not  likely 
alleviate  threats  affecting  the  decline  of 
the  species  and  could  actually  impair 
recovery  efforts  by  implying  in  a 
misleading  way  that  threats  are  centered 
on  breeding  and/or  wintering  habitat. 
Any  designation  of  former  breeding 
habitat  would  also  be  subject  to  great 
uncertainty  concerning  its  historical 
contribution  to  maintenance  of  the 
population  or  its  possible  role  in 
restoration.  Conservation  efforts  for  the 
species  would  address  a  v/ide  variety  of 
federally  funded  or  authorized  activities 
(summarized  in  the  Available 
Conservation  Measures  section  of  this 
proposed  rule)  that  affect  the  quality  of 
habitat  available  to  the  species. 

The  Service  therefore  finds  that 
designation  of  critical  habitat  for  the 
Steller's  eider  would  not  be  prudent  oi 


this  time  because  it  would  not  provide 
a  net  conservation  beneSt  to  the  species. 
However,  if  new  information  indicates 
that  designation  of  critical  habitat  may 
be  prudent,  the  Service  will  consider 
proposing  critical  habitat  at  that  time. 

Available  Conservation  Measures 

Conservation  measures  provided  for 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal,  State 
and  local  governments  and  private 
organizations,  groups  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
designated  critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  an  action  may  affect 
a  listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  Service  anticipates  consultation 
with  the  U.S.  Army  Corps  of  Engineers 
and  the  U.S.  Department  of 
Transportation  to  avoid  impacts  to 
Steller's  eiders  from  wetland  fill 
{jermitting  and  other  activities  on  the 
North  Slope.  Consultations  to  identify 
potential  effects  on  Steller's  eiders  are 
also  expected  with  the  U.S.  Bureau  of 
Land  Management  for  NPR-A  lands 
issues,  the  Minerals  Management 
Service  for  outer  continental  shelf  oil 
and  gas  lease  sales,  and  National  Marine 
Fisheries  Service  for  commercial  fishing 
regulations.  Reasonable  and  prudent 
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this  time  because  it  would  not  provide 
a  net  conservation  benefit  to  the  species. 
However,  if  new  information  indicates 
that  designation  of  critical  habitat  may 
be  prudent,  the  Service  will  consider 
proposing  critical  habitat  at  that  time. 

Available  Conservation  Measures 

Conservation  measures  provided  for 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal,  State 
and  local  governments  and  private 
organizations,  groups  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
designated  critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  an  action  may  affect 
a  listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  Service  anticipates  consultation 
with  the  U.S.  Army  Corps  of  Engineers 
and  the  U.S.  Department  of 
Transportation  to  avoid  impacts  to 
Steller's  eiders  from  wetland  fill 
permitting  and  other  activities  on  the 
North  Slope.  Consultations  to  identify 
potential  effects  on  Steller's  eiders  are 
also  expected  with  the  U.S.  Bureau  of 
Land  Management  for  NPR-A  lands 
issues,  the  Minerals  Management 
Service  for  outer  continental  shelf  oil 
and  gas  lease  sales,  and  National  Marine 
Fisheries  Service  for  commercial  fishing 
regulations.  Reasonable  and  prudent 


alternatives  may  be  implemented  for 
Federally-funded  or  permitted  projects 
to  avoid  causing  jeopardy  to  the  Alaska 
breeding  population  of  Steller's  eiders. 

The  Service  will  convene  a  recovery 
team  and  develop  a  recovery  plan  for 
the  Steller's  eider  promptly  upon 
listing.  An  information  and  education 
program  to  gain  public  support  for  the 
protection  of  Steller's  eiders  has  already 
been  initiated  and  will  be  carried  out 
cooperatively  with  affected 
communities.  The  recovery  plan  will 
establish  recovery  goals  and  set  recovery 
task  priorities. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  ail  threatened  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  collect,  or  to 
attempt  any  of  these],  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Section  10(e)  of  the  Act  exempts  any 
Indian,  Aleut,  or  Eskimo  who  is  an 
Alaskan  Native  who  resides  in  Alaska, 
or  any  non-native  permanent  resident  of 
an  Alaskan  Native  village,  from  the 
aforementioned  prohibitions  on  taking 
any  endangered  or  threatened  species  if 
such  taking  is  primarily  for  subsistence 
purposes.  Non-edible  by-products  of 
species  taken  pursuant  to  section  10(e) 
may  be  sold  in  interstate  commerce 
when  made  into  authentic  native 
articles  of  handicrafts  and  clothing; 
except  that  provisions  of  this  subsection 
shall  not  apply  to  any  non-native 
resident  of  an  Alaskan  Native  village 
found  by  the  Secretary  to  be  not 
primarily  dependent  upon  the  taking  of 
fi«h  and  wildlife  for  consumption  or  for 
the  creation  and  sale  of  authentic  native 
articles  of  handicrafts  and  clothing. 

Regulations  prohibiting  or  limitmg 
subsistence  harvest  by  any  Indian, 
Aleut,  Eskimo,  or  non-native  permanent 
resident  of  an  Alaskan  Native  village 
may  be  established  pursuant  to  section 
10(e)(4)  of  the  Act  if  the  Secretary 
determines  that  such  taking  materially 
and  negatively  affects  the  threatened  or 
endangered  species  and  holds  hearings 
on  the  proposed  harvest  regulations  in 
the  affected  judicial  districts  of  Alaska. 
The  Service  is  not  currently 
promulgating  special  regulations  for 


Steller's  eiders  under  section  10(e)(4)  of 
the  Act,  but  mav  do  so  if  appropriate. 
Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  in  50 
CFR  17.22. 17.23.  and  17.32.  Such 
permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  vdth 
otherwise  lawful  activities.  For 
threatened  species,  permits  are  also 
available  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes 
of  the  Act.  In  some  instances,  permits 
may  be  issued  for  a  specified  time  to 
relieve  undue  economic  hardship  that 
would  be  suffered  if  such  relief  were  not 
available.  Such  permit  applications  are 
not  expected,  however,  since  the 
Steller's  eider  is  not  presently  in 
commercial  trade  in  the  United  Slates. 
For  the  same  reason,  the  Service  does 
not  anticipate  requesting  that  the 
Steller's  eider  be  included  uinder  the 
Convention  on  Interiiational  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  &x)m  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  are  particularly  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof!  to  this  species; 

(2)  The  location  of  any  additional 
breeding  ptopulations  of  this  species  and 
the  reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  por.sible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
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Proposed  Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  afphabetical 
order  under  Birds,  to  the  listing  of 
Endangered  and  Threatened  Wildlife: 

§  17.1 1     Endangered  and  threatened 
wildlife. 


(h) 


Saentific  name 


Historic  range 
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50  CFR  Part  17 
RIN  1018-AC64 

Endangered  and  Threatened  WHdIife 
and  Plants;  Prop  asal  to  List  the 
Cumberland  ElklDe,  Oyster  Mussel, 
Cumberlandian  Qombshell,  Purple 
Bean,  and  Rough  Rabbitsfoot  as 
Endangered  Spe  :ies 


AGENCY:  Fish  anc 
Interior. 
ACTION:  Proposed 
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SUMMARY:  The 
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Endangered  Species  Act  of  1973,  as 
amended  (Act).  All  five  species  have 
undergone  significant  reductions  in 
range  and  now  exist  as  relatively  small, 
isolated  populations.  The  Cumberland 
elktoe  exists  in  very  localized  portions 
of  the  Cumberland  River  system  in 
Kentucky  and  Tennessee.  The  oyster 
mussel  and  Cumberland  combshell 
persist  at  extremely  low  numbers  in 
.portions  of  the  Cumberland  and 
Tennessee  River  basins  in  Kentucky, 
Tennessee,  and  Virginia.  The  purple 
bean  and  rough  rabbitsfoot  currently 
survive  in  a  few  river  reaches  in  the 
Tennessee  River  system  in  Tennessee 
and  Virginia.  These  species  were 
historically  eliminated  from  much  of 
their  range  by  impoundments. 
Presently,  they  and  their  habitat  are 
impacted  by  deteriorated  water  quality, 
primarily  resulting  from  poor  land  use 
practices. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  September 
12,  1994.  Public  hearing  requests  must 
be  received  by  August  29, 1994. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 


Wildlife  Service,  Asheville  Field  Office, 
330  Ridgefield  Court,  Asheville,  North 
Carolina  28806  (704/665-1195). 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Richard  G.  Biggins  at  the  above  address 
or  telephone  (704/665-1195,  Ext.  228). 

SUPPLEMENTARY  INFORMATION: 

Background 

Cumberland  Elktoe  [Alasmidonta 
Atropurpurea) 

The  Cumberland  elktoe,  described  by 
Rafmesque  (1831),  has  a  thin  but  not 
fragile  shell.  The  shell's  surface  is 
smooth,  somewhat  shiny,  and  covered 
with  greenish  rays.  Young  specimens 
have  a  yellowish-brown  shell  and  the 
shells  of  adults  are  generally  black.  The 
inside  of  the  shell  is  shiny  with  awhile, 
bluish-white,  or  sometimes  peach  or 
salmon  color.  (See  Clarke  (1981)  for  a 
more  complete  description  of  species.) 

The  Cumberland  elktoe  is  endemic  to 
the  Cumberland  River  system  in 
Tennessee  and  Kentucky  and  is 
considered  endangered  in  the  State  of 
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Kentucky  (Kentucky  State  Nature 
Preserve  Commission  1991).  Historic 
records  exist  from  the  Cumberland  River 
and  from  Cumberland  River  tributaries 
entering  from  the  south  between  the  Big 
South  Fork  Cumberland  River  upstream 
to  Cumberiand  Falls.  Specimens  have 
also  been  taken  from  Marsh  Creek  above 
Cumberland  Falls.  Old  records  of  a 
related  species,  Alasmidonta  marginata, 
exist  from  other  creeks  above 
Cumberland  Falls;  and  there  is 
speculation  that  these  specimens  were 
probably  the  Cumberland  elktoe 
(Gordon  1991).  Because  the  area  above 
the  falls  has  been  severely  impacted  by 
coal  mining,  any  populations  of  A. 
atropurpureaihat  might  have  existed 
there  were  likely  lost  (Gordon  1991).  A 
record  of  one  fresh  dead  specimen  exists 
from  the  Collins  River,  Grundy  County. 
Tennessee.  However,  extensive  searches 
of  the  collection  site  and  other  sites  in 
the  Collins  River  and  adjacent  rivers 
have  failed  to  find  another  specimen.  If 
the  species  did  exist  in  the  Collins 
River,  it  has  likely  been  extirpated. 

Presently,  three  populations  of  the 
Cumberland  elktoe  are  known  to  persist. 
The  species  survives  in  the  middle 
sections  of  Rock  Creek,  McCreary 
County,  Kentucky:  the  upper  portions  of 
the  Big  South  Fork  Cumberiand  River 
basin  in  McCreary  County,  Kentucky, 
and  Scott,  Fentress,  and  Morgan 
Counties,  Tennessee;  and  in  Marsh 
Creek,  McCreary  County,  Kentucky 
(Gordon  1991). 

Any  Cumberland  elktoe  populations 
that  may  have  existed  in  the  main  stem 
of  the  Cumberiand  River  were  likely  lost 
when  Wolf  Creek  Dam  was  completed. 
Other  tributary  populations  were  likely 
lost  due  to  the  impacts  of  coal  mining, 
pollution,  and  spills  from  oil  wells.  The 
upper  Big  South  Fork  basin  population 
is  threatened  by  coal  mining  and  could 
be  threatened  by  an  impoundment  that 
is  under  consideration  for  a  tributary 
(the  North  Prong  of  Clear  Fork  Creek)  in 
the  basin.  The  Marsh  Creek  population 
has  been  adversely  affected  and  is  still 
threatened  by  spills  from  oil  wells.  The 
Rock  Creek  population  could  be 
threatened  by  logging.  All  three 
populations,  especially  Rock  Creek  and 
Marsh  Creek,  are  restricted  to  such  short 
stream  reaches  that  they  could  be 
eliminated  by  toxic  chemical  spills. 

Oyster  Mussel  (Epioblasma 
Capsaeformis) 

The  oyster  mussel  (Lea  1834)  has  a 
dull  to  sub-shiny  yellowish  to  green 
colored  shell  with  numerous  narrow 
dark  green  rays.  The  shells  of  females 
are  slightly  inflated  and  quite  thin 
towards  the  shell's  posterior  margin. 
The  inside  of  the  shell  is  whitish  to 
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Kei-itucky  (Kentucky  State  Nature 
Preserve  Commission  1991).  Historic 
records  exist  from  the  Cumberland  River 
and  from  Cumberland  River  tributaries 
entering  from  the  south  between  the  Big 
South  Fork  Cumberland  River  upstream 
to  Cumberland  Falls.  Specimens  have 
also  been  taken  from  Marsh  Creek  above 
Cumberland  Falls.  Old  records  of  a 
related  species,  Alasmidonta  marginata, 
exist  from  other  creeks  above 
Cumberland  Falls;  and  there  is 
speculation  that  these  specimens  were 
probably  the  Cumberland  elktoe 
(Gordon  1991).  Because  the  area  above 
the  falls  has  been  severely  impacted  by 
coal  mining,  any  populations  of  A. 
atropurpurea  that  might  have  existed 
there  were  likely  lost  (Gordon  1991).  A 
record  of  one  fresh  dead  specimen  exists 
from  the  Collins  River.  Grundy  County. 
Tennessee.  However,  extensive  searches 
of  the  collection  site  and  other  sites  in 
the  Collins  River  and  adjacent  rivers 
have  failed  to  find  another  specimen.  If 
the  species  did  exist  in  the  Collins 
River,  it  has  likely  been  extirpated. 

Presently,  three  populations  of  the 
Cumberland  elktoe  are  known  to  persist. 
The  species  survives  in  the  middle 
sections  of  Rock  Creek,  McCreary 
County.  Kentucky:  the  upper  portions  of 
the  Big  South  Fork  Cumberland  River 
basin  in  McCreary  County.  Kentucky, 
and  Scott,  Fentress,  and  Morgan 
Counties,  Tennessee;  and  in  Marsh 
Creek,  McCreary  County,  Kentucky 
(Gordon  1991). 

Any  Cumberland  elktoe  populations 
that  may  have  existed  in  the  main  stem 
of  the  Cumberland  River  were  likely  lost 
when  Wolf  Creek  Dam  was  completed. 
Other  tributary  populations  were  likely 
lost  due  to  the  impacts  of  coal  mining, 
pollution,  and  spills  from  oil  wells.  The 
upper  Big  South  Fork  basin  population 
is  threatened  by  coal  mining  and  could 
be  threatened  by  an  impoundment  that 
is  under  consideration  for  a  tributary 
(the  North  Prong  of  Clear  Fork  Creek)  in 
the  basin.  The  Marsh  Creek  population 
has  been  adversely  affected  and  is  still 
threatened  by  spills  from  oil  wells.  The 
Rock  Creek  population  could  be 
threatened  by  logging.  All  three 
populations,  especially  Rock  Creek  and 
Marsh  Creek,  are  restricted  to  such  short 
stream  reaches  that  they  could  be 
eliminated  by  toxic  chemical  spills. 


Oyster  Mussel  (Epioblasma 
Capsaeforwis) 

The  oyster  mussel  (Lea  1834)  has  a 
dull  to  sub-shiny  yellowish  to  green 
colored  shell  with  numerous  narrow 
dark  green  rays.  The  shells  of  females 
are  slightly  inflated  and  quite  thin 
towards  the  shell's  posterior  margin. 
The  inside  of  the  shell  is  whitish  to 


bluish-white  in  color.  (See  Johnson 
(1978)  for  a  more  complete  description 
of  species.)  The  species  is  considered 
endangered  in  the  States  of  Kentucky 
(Kentucky  State  Nature  Preserve 
Commission  1991)  and  Virginia  (Neves 
1991;  Sue  Bruenderman.  Virginia 
Department  of  Game  and  Inland 
Fisheries,  in  litt.,  1992). 

This  species  historically  occurred 
throughout  much  of  the  Cumberlandian 
region  of  the  Tennessee  and 
Cumberiand  River  drainages  in 
Alabama.  Kentucky.  Tennessee,  and 
Virginia  (Gordon  1991).  and  Ortmann 
(1918)  considered  the  species  to  be  very 
abundant  in  the  upper  Tennessee  River 
drainage. 

Currently,  within  the  Cumberland 
River,  the  oyster  mussel  survives  as  a 
very  rare  component  of  the  benthic 
commimity  in  Buck  Creek.  Pulaski 
County.  Kentucky;  and  it  still  survives 
in  a  few  miles  of  the  Big  South  Fork 
Cumberiand  River.  McCreary  County, 
Kentucky,  and  Scott  County.  Tennessee 
(Bakaletz  1991).  Within  the  Tennessee 
River  system,  only  small  populations 
survive  at  a  few  sites  in  the  Powell 
River,  Lee  County,  Virginia  and 
Hancock  and  Claiborne  Counties, 
Tennessee;  in  the  Clinch  River  system, 
Scott  County,  Virginia,  and  Hancock 
County.  Tennessee;  Copper  Creek  (a 
Clinch  River  tributary).  Scott  County. 
Virginia;  and  Duck  River,  Marshall 
County,  Tennessee.  Although  not  seen 
m  recent  years,  the  species  may  still 
persist  at  extremely  low  numbers  in  the 
lower  Nolichucky  River,  Cocke  and 
Hamblem  Counties,  Tennessee,  and  in 
the  Little  Pigeon  River,  Sevier  County, 
Tennessee  (Gordon  1991). 

Much  of  the  oyster  mussel's  historic 
range  has  been  impounded  by  the 
Tennessee  Valley  Authority  (TVA)  and 
the  U.S.  Army  Corps  of  Engineers 
(Corps).  Other  populations  were  lost 
due  to  various  forms  of  pollution  and 
siltation.  The  present  populations  are 
threatened  by  the  adverse  impacts  of 
coal  mining,  poor  land  use  practices, 
and  pollution,  primarily  from  non-point 
sources.  The  Duck  River  population 
could  be  lost  if  the  proposed  Columbia 
Dam  on  the  Duck  River  at  Columbia, 
Tennessee,  is  completed  as  presently 
proposed.  All  the  known  populations 
are  small  and  could  be  decimated  by 
toxic  chemical  spills. 

Cumberiandian  Combshell  [Epioblasma 
Brevidens)   • 

The  Cumberlandian  combshell  (Lea 
1831)  has  a  thick,  soUd  shell  with  a 
smooth  to  cloth-like  outer  surface.  It  is 
yellow  to  tawny-brown  in  color  with 
narrow  green  broken  rays.  The  inside  of 
the  shell  is  white.  The  shells  of  females 


are  inflated  with  serrated  teeth-like 
structures  along  a  portion  of  the  shell 
margin.  (See  Johnson  (1978)  for  a  more 
complete  description  of  species.)  The 
species  is  considered  endangered  in  the 
States  of  Kentucky  (Kentucky  State 
Nature  Preserve  Commission  1991)  and 
Virginia  (Neves  1991;  Bruenderman.  in 
lift.,  1992)  and  a  species  of  special 
concern  in  Tennessee  (Bogan  and 
Parmalee  1983). 

The  Cumberlandian  combshell 
historically  existed  throughout  much  of 
the  Cumberlandian  portion  of  the 
Tennessee  and  Cumberland  River 
systems  in  Alabama,  Kentucky, 
Tennessee,  and  Virginia  (Gordon  1991). 
Presently,  it  survives  in  the  Cumberland 
River  basin,  as  a  very  rare  component  of 
the  benthic  community  in  Buck  Creek. 
Pulaski  County.  Kentucky,  and  in  a  few 
miles  of  the  Big  South  Fork  Cumberiand 
River.  McCreary  County.  Kentucky,  and 
Scott  County.  Tennessee  (Bakaletz 
1991).  A  few  old,  non-reproducing 
individuals  may  also  survive  in  Old 
Hickory  Reservoir  on  the  Cumberland 
River,  Smith  County.  Tennessee 
(Gordon  1991). 

Within  the  Tennessee  River  basin,  the 
species  still  survives  in  very  low 
numbers  in  the  Powell  and  Clinch 
Rivers,  Lee  and  Scott  Counties,  Virginia; 
and  Claiborne  and  Hancock  Counties, 
Tennessee.  The  Clinch  and  Powell  River 
populations  are  very  small  and  in 
decline  (Neves  1991;  Richard  Neves. 
Virginia  Cooperative  Fish  and  Wildlife 
Research  Unit,  personal 
communication.  1991). 

Many  of  the  Cumberlandian 
combshell's  historic  populations  were 
lost  when  impoundments  were 
constructed  on  the  Tennessee  and 
Cumberiand  Rivers  by  TVA  and  the 
Corps.  Other  populations  were  lost  due 
to  various  forms  of  pollution  and 
siltation.  The  present  populations  are 
threatened  by  the  adverse  impacts  of 
coal  mining,  poor  land  use  practices, 
and  pollution,  primarily  from  non-point 
sources.  All  the  known  populations  are 
small  and  could  be  decimated  by  toxic 
chemical  spills. 

Purple  Bean  [Villosa  Perpurpurea) 

The  purple  bean  mussel  (Lea  1861) 
has  a  small  to  medium-sized  shell.  The 
shell's  outer  surface  is  usually  dark 
brown  to  black  with  numerous  closely- 
spaced  fine  green  rays.  The  inside  of  the 
shell  is  purple,  but  the  purple  may  fade 
to  white  in  dead  specimens.  (See  Bogan 
and  Parmalee  (1983)  for  a  more 
complete  description  of  species.)  The 
species  is  considered  endangered  in 
Tennessee  (Bogan  and  Parmalee  1983J 
and  Virginia  (Neves  1991;  and 
Bruenderman.  in  litt.,  1992). 
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The  purple  bea  a  historically  occupied 
the  upper  Tenner  see  River  basin  in 
Tennessee  and  V  rginia  upstream  of  the 
confluence  of  the  Clinch  River  (Gordon 
1991).  Ortmann  (t918)  considered  the 
species  "not  rare"  in  Virginia.  Presently, 
it  survives  in  lim:  ted  numbers  at  a  few 
locations  in  the  upper  Clinch  River, 
Scott,  Tazwell,  and  Russell  Counties, 
Virginia;  Copper  jeek  (a  Clinch  River 
tributary),  Scott  County,  Virginia;  Obed 
River,  Curoberlan  d  and  Morgan 
Counties,  Tennessee;  Emory  River  just 
below  its  conflue  ice  with  the  Obed 
River,  Morgan  Co  imty,  Tennessee;  and 
Beech  Creek,  Hav  'kins  County, 
Tenne<ss*^f  (Gordc  n  1991). 

The  purple  beai  populations  in  the 
lower  Clinch,  Po\rell,  and  Holston  River 
were  extirpated  b  ^  reservoirs.  The 
decline  of  the  spe  :ues  throughout  the 
rest  of  its  range  w  as  likely  due  to  the 
adverse  impacts  c  f  coal  mining,  poor 
land  use  practice! .  and  pollution, 
primarily  from  nc  n-point  sources.  The 
population  centei  s  that  remain  are  so 
limited  that  they  ire  very  vulnerable  to 
toxic  chemical  sp  lis. 

Rough  Rabbitsfoo :  {Quadnila  Cylindrica 
Strigillata) 

The  rough  rabb  tsfoct  (Wright  1898) 
has  an  elongated  leavy,  rough  textured, 
yellow  to  greenisl  i  colored  shell.  The 
shell's  surface  is  <  overed  with  green 
rays,  blotches,  am  I  chevron  patterns. 
The  inside  of  the  ihell  is  silvery  to 
white  with  an  iric  escence  in  the 
posterior  area  oft  le  shell.  (See  Began 
and  Parmalee  (19i  13)  for  a  more 
complete  species'  description.)  The 
species  is  conside  red  threatened  in 
Virginia  (Neves  1'  191;  Bruenderman.  in 
liti..  1992)  and  a  s  lecies  of  special 
concern  in  Tenne  see  (Bogan  and 
Parmalee  1983). 

Historically,  thi  s  mussel  was 
restricted  to  the  u  jper  Tennessee  River 
basin  in  the  Qinc  i.  Powell,  and  Holston 
River  systems  (Gc  rdon  1991).  It  still 
survives  in  all  thr  je  of  these  systems, 
but  only  in  limite  i  areas  and  at  low 
population  levels  Populations  persist  in 
the  Powell  River,  .ee  County,  Virginia; 
and  Claiborne  anc  Hancock  Counties, 
Tennessee;  Clind:  River,  Scott  County. 
Virginia,  and  Han  :ock  County. 
Tennessee;  Coppe  r  Creek  (a  Clinch 
River  tributary),  S  :ott  County,  Virginia; 
and  North  Fork  H  )lston  River, 
Washington  Coun  y,  Virginia  (Gordon 
1991). 

The  rough  rabbi  sfoot  populations  in 
the  lower  Clinch,  'owell.  and  Holston 
River  systems  wei  j  extirpated  by 
reservoirs.  The  de  :line  of  the  species 
throughout  the  res  t  of  its  range  was 
likely  due  to  the  a  iverse  impacts  of  coal 
mining,  poor  land  use  practices,  and 
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pollution,  primarily  from  ncHi-point 
sources.  The  population  centers  that 

remain  are  so  limited  that  they  are 
vulnerable  to  extirpation  from  toxic 
chemical  spills. 

In  the  Service's  notice  of  review  for 
animal  candidates,  published  in  the 
Federal  Register  of  November  21,  1991 
(56  FR  58804),  the  Cumberland  elktoe, 
oyster  mussel,  Cumberlandian 
combshell,  purple  bean,  and  rough 
rabbitsfoot  are  included  as  category  2 
species.  A  category  2  species  is  one  that 
is  being  considered  for  possible  addition 
to  the  Federal  List  of  Endangered  and 
Threatened  Wildlife.  These  mussels 
were  approved  for  elevation  to  category 
1  candidate  status  by  the  Service  on 
August  30, 1993.  A  category  1  species  is 
a  species  for  which  the  Service  has 
sufficient  information  to  propose  it  for 
protection  under  the  Act.  On  August  25, 
1992,  the  Service  notified,  by  mail  (129 
letters),  potentially  affected  Federal  and 
State  agencies  and  local  governments 
within  the  species'  present  range,  and 
interested  individuals  that  a  status 
review  of  the  above  mentioned  five 
mussels  and  the  slabside  pearlymussel 
[Lexingtonia  dolabelloides)  was  b«iing 
conducted.  (The  slabside  pearlymussel 
has  not  been  included  in  this  proposed 
rule.  Additional  populations  of  this 
species  were  discovered  and  further 
evaluation  is  needed  before  a  decision 
can  be  made  regarding  the  species'  need 
for  Federal  protection.) 

Seven  agencies  responded  to  the. 
August  25, 1992,  notification.  The  U.S. 
Soil  Conservation  Service  stated:  "It  is 
not  anticipated  that  any  planned  or 
current  activities  will  adversely  affect 
these  species  or  their  habitat."  The 
Kentucky  State  Nature  Preserve 
Commission,  the  Kentucky  Department 
of  Environmental  Protection,  Tennessee 
Wildlife  Resources  Agency,  Virginia 
Department  of  Conservation  and 
Recreation,  and  Virginia  Department  of 
Came  and  Inland  Fisheries  provided 
information  on  the  decline  and  status  of 
the  species  in  their  States. 

The  Duck  River  Agency  (DRA) 
provided  comments  on  the  status  of  the 
oyster  mussel  in  the  Duck  River.  It 
stated  that  as  the  Duck  River  population 
of  the  oyster  mussel  is  extremely  small, 
it  is  believed  highly  unlikely  that  the 
stream  supports  a  viable  population  of 
E.  capsaeformis.  In  contrast  to  DRA's 
statement,  Don  Hubbs  (Tennessee 
Wildlife  Resources  Agency,  in  lift., 
1992)  stated  that  fresh  dead  oyster 
mussel  individuals  (from  young  and 
older  cohorts)  were  not  uncommon  in 
muskrat  middens  on  the  Duck  River  in 
Marshall  County,  Tennessee.  The 
Service,  however,  currently  has 
insufficient  information  to  judge  the 


species'  long-term  viability  either  in  the 
Ehick  River  or  on  a  range-wide  basis. 

The  DRA  took  issue  with  the  Service's 
statement  in  the  notification  that  the 
proposed  Columbia  Dam  on  the  Duck 
River  could  eliminate  the  oyster  mussel 
from  the  Duck  River.  It  stated  that 
current  project  alternatives  under 
consideration  by  the  DRA  and  TVA 
could  result  in  a  project  that  would 
flood  less  that  one  third  of  the  area  and 
would  enhance  the  future  viability  of 
the  population  segment  above  the  pool. 
The  Service  agrees  that  a  smaller 
Columbia  Dam  pool  would  reduce  the 
amount  of  the  oyster  mussel  population 
lost  to  the  direct  effects  of  the  dam. 
However,  the  details  of  these  Columbia 
Dam  alternatives  have  not  been 
provided  to  the  Service.  Thus,  the 
Service  stands  by  its  statement  that  the 
Columbia  Dam  project  as  presently 
planned  could  eliminate  the  oyster 
mussel  fropi  the  Duck  River. 

The  DRA  commented  that  statements 
in  the  mussel  species  accounts  (Gordon 
1991)  that  were  used  as  an  information 
source  to  prepare  the  August  25, 1992, 
notification,  contained  language  that 
appeared  to  indicate  that4he  Service 
had  already  made  a  decision  to  list  the 
species  prior  to  receiving  any  comments  . 
from.the  notification.  TTie  Service  agrees 
that  the  species  accounts,  which  were 
prepared  by  a  non-Service  biologist 
under  contract  to  the  Service,  coritain 
language  regarding  the  need  to  reverse 
the  species'  decline  as  a  means  to 
preserve  and  recover  the  mussels. 
However,  these  statements,  made  by  a 
Service  contractor,  do  not  represent  a 
predecisional  statement  by  the  Service. 
Statements  in  the  species  accounts  will 
be  considered  along  with  all  presently 
available  information  on  these  species, 
as  well  as  information  obtained  through 
the  notification  and  this  proposed  rule 
when  making  the  final  decision 
regarding  the  status  of  the  species. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
apphcation  to  the  Cumberland  elktoe 
{Alasmidonta  atropurpurea),  oyster 
mussel  {Epioblasma  capsaeformis], 
Cumberlandian  combshell  {Epioblasma 
brevidens),  purple  bean  (Villosa 
perpurpurea),  and  rough  rabbitsfoot 


[Quadmh  cylindrica  strigillato)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange. 
Mussel  populations  throughout  the 
Centra!  and  Eastern  United  States  have 
been  declining  since  modem 
civilization  b^an  to  significantly  alter 
aquatic  habitats.  The  Ohio  River 
drainage,  which  includes  the  Tennessee 
and  Cumberland  Rivers,  was  a  center  for 
freshwater  mussel  evolution  and 
historically  contained  about  127  distinct 
musselspecies  and  subspecies.  Of  this  ' 
once  rich  mussel  fauna,  11  mussels  are 
extinct,  28  mussels  are  classified  as 
Federal  endangered  spedes,  and  18 
others,  including-the  5  species  covered 
in  this  proposed  rule,  are  candidates  for 
addition  to  the  Federal  List  of 
Endangered  and  Threatened  Wildlife.  In 
less  than  100  years.  44  percent  of  the 
CBiio  River  system's  mussel  feuna  has 
either  become  extinct,  recognized  as 
endangered,  or  decimated  to  the  point 
that  Federal  protection  is  being 
ctHisidered,  No  other  wide-ranging 
fauna!  group  in  the  continental  United 
States  has  experienced  this  degree  of 
loss  within  the  last  100  years. 

The  mussel  fauna  in  most  streams  of 
the  Ohio  River  basin  has  been  directly 
impacted  by  impoundments,  siltatfon. 
channelization,  and  water  pollution. 
Reservoir  construction  is  the  most 
obvious  cause  of  the  loss  of  mussel 
diversity  in  the  basin's  larger  rivers. 
Most  of  the  main  stem  of  both  the 
Tennessee  and  Cumberland  River  and 
many  of  their  tributaries  are 
impounded.  For  example:  over  2,300 
river  miles  or  about  20  percent  of  the 
Tennessee  River  and  its  tributaries  with 
drainage  areas  of  25  square  miles  or 
greater  are  impounded  (Tennessee 
Valley  Authority  1971).  In  addition  to 
the  loss  of  riverine  habitat  within 
impoundments,  most  impoundments 
also  seriously  alter  downstream  aquatic 
habitat;  and  mussel  populations 
upstream  of  reservoirs  may  he  adversely 
affected  by  changes  in  the  fish  feuna 
essential  to  a  mussel's  reproductive 
cycle. 

Coal  raining  related  siltation  and 
associated  toxic  runoff  have  adversely 
impacted  many  stream  reaches. 
Numerous  streams  have  experienced 
mu.ssel  and  fish  kills  fttjm  toxic 
chemical  spills,  and  poor  land  use 
practices  have  fouled  many  waters  with 
silt.  Rimoff  from  large  urban  areas  has 
degraded  water  and  substrate  quality. 
Because  of  the  extent  of  habitat 
destruction,  the  overall  aquatic  faunal 
diversity  in  many  of  the  basins'  rivers 
has  declined  significantly.  Because  of 
this  destruction  of  riverine  habitat.  8 
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[Quadnih  cylindrica  strigillata)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange. 
Mussel  populations  throughout  the 
Central  and  Eastern  United  States  have 
been  declining  since  modem 
civilization  b^an  to  significantly  alter 
aquatic  habitats.  The  Ohio  River 
drainage,  which  includes  the  Tennessee 
and  Cumberland  Rivers,  was  a  center  for 
freshwater  mussel  evolution  and  I 

historically  contained  aboqt  127  distinct 
mussel  species  and  subspecies.  Of  this  ' 
once  rich  mussel  fauna,  11  mussels  are 
extinct,  28  mussels  are  classified  as 
Federal  endangered  species,  and  18 
others,  including-the  5  species  covered 
in  this  proposed  rule,  are  candidates  for 
addition  to  the  Federal  List  of 
Endangered  and  Threatened  Wildlife.  In 
less  than  100  years,  44  percent  of  the 
Ohio  River  system's  mussel  founa  has 
either  become  extinct,  recognized  as 
endangered,  or  decimated  to  the  point 
that  Federal  protection  is  being 
considered.  No  other  wide-ranging 
faunal  group  in  the  continental  United 
States  has  experienced  this  degree  of 
loss  within  the  last  100  years. 

The  mussel  fauna  in  most  streams  of 
the  Ohio  River  basin  has  been  directly 
impacted  by  impoundments,  sihation, 
channelization,  and  water  pollution. 
Reservoir  construction  is  the  most 
obvious  cause  of  the  loss  of  mussel 
diversity  in  the  basin's  larger  rivers. 
Most  of  the  main  stem  of  both  the 
Tennessee  and  Cumberland  River  and 
many  of  their  tributaries  are 
impounded.  For  example:  over  2,300 
river  miles  or  about  20  percent  of  the 
Tennessee  River  and  its  tributaries  with 
drainage  areas  of  25  square  miles  or 
greater  are  impounded  (Tennessee 
Valley  Authority  1971).  In  addition  to 
the  loss  of  riverine  habitat  within 
impoundments,  most  impoundments 
also  seriously  alter  downstream  aquatic 
habitat;  and  mussel  populations 
upstream  of  reservoirs  may  be  adversely 
affected  by  changes  in  the  fish  fauna 
essential  to  a  mussel's  reproductive 
cycle. 

Coal  raining  related  sihation  and 
associated  toxic  runoff  have  adversely 
impacted  many  stream  reaches. 
Numerous  streams  have  experienced 
mussel  and  fish  kills  from  toxic 
chemical  spills;  and  poor  land  use 
practices  have  fouled  many  waters  with 
silt.  Runoff  from  large  luban  areas  has 
degraded  water  and  substrate  quality. 
Because  of  the  extent  of  habitat 
destruction,  the  overall  aquatic  faunal 
diversity  in  many  of  the  basins'  rivers 
has  declined  significantly.  Because  of 
this  destruction  of  riverine  habitat,  8 


fishes  and  24  mussels  in  the  Tennessee 
and  Cumberland  River  basins  have 
aheady  required  Endangered  Species 
Act  protection,  and  numerous  other 
aquatic  species- in  these  two  basins  are 
currently  considered  candidates  for 
Federal  listing. 

The  mussel  fauna  in  the  Tennessee 
and  Cumberland  Rivers  has  been 
extensively  sampled,  and  much  is 
known  about  the  historic  and  present 
distribution  of  this  rich  fauna.  Gordon 
(1991)  provided  an  extensive  review  of 
the  literature  regarding  the  past  and 
present  ranges  of  the  Cumberland 
elktoe,  oyster  mussel.  Cumberlandian 
eombshell,  purple  bean,  and  rough 
rabbitsfoot.  Based  on  Gordon's  (1991) 
review  and  personal  communication 
with  numerous  Federal,  State,  and 
independent  biologists,  it  is  clear  that 
the.se  five  mussel  species  have 
undergone  significant  reductions  in 
range  and  that  they  now  exist  as  (mly 
remnant  isolated  populations.  (See 
"Background"  section  for  a  discussion 
of  current  and  historic  distribution  and 
threats  to  the  remaining  populations.) 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  These  five  mussels  are  not 
commercially  valuable;  but  as  they  are 
extremely  rare,  they  could  be  sought  by 
collectors.  The  specific  areas  inhabited 
by  these  species  are  presently  unknown 
to  the  general  public  As  a  result,  their 
overutilization  has  not  been  a  problem. 
However,  vandalism  could  pose  a 
problem,  especially  if  specific  inhabited 
reaches  were  to  be  revealed  through  the 
often  controversial  critical  habitat 
designation  process.  Most  stream 
reaches  inhabited  by  these  mussels  are 
extremely  smalL  Thus,  populations  of 
the  species  could  be  easily  eliminated  or 
significantly  reduced  using  readily 
available  toxic  chemicals.  Although 
scientific  collecting  is  not  presently 
identified  as  a  threat,  take  by  private 
and  institutional  collectors  could  pose  a 
threat  if  left  unregulated.  Federal 
protection  of  these  species  will  help  to 
minimize  illegal  and  inappropriate  take. 
(See  "Critical  Habitat"  section  for  a 
discussion  of  why  critical  habitat  is  not 
being  considered  for  these  species.) 
C  Disease  and  predation.  Disease 
occurrence  in  freshwater  mussels  is 
virtually  unknown.  However,  since 
1982,  biologists  and  commercial  mussel 
fishermen  have  reported  extensive 
mussel  die-o^  in  rivers  and  lakes 
throughout  the  United  States.  The 
cause(s)  of  many  of  these  die-offis  is 
unknown,  but  disease  has  been 
suggested  as  a  possible  factor. 

Shells  of  all  five  species  are  often 
found  in  muskrat  middens.  The  species 
are  also  presumably  consumed  by  other 


mammals,  such  as  raccoons  and  mink. 
While  predation  is  not  thought  to  be  a 
significant  threat  to  a  healthy  mussel 
population.  Neves  and  Odum  (1989) 
suggest  it  could  limit  the  recovery  of 
endangered  mussel  species  or  contribute 
to  the  local  extirpation  of  aheady 
depleted  mussel  populations.  Predation 
would  be  of  particular  concern  to  oyster 
mussel,  Cumberlandian  combshell,"and 
purple  bean,  which  exist  only  as 
extremely  small,  remnant  populations, 
.    ^.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  States  of 
Kentucky,  Alabama,  Tennessee,  and 
Virginia  prohibit  the  taking  of  fish  and 
wildlife,  including  freshwater  mussels, 
for  scientific  purposes  without  a  State 
collecting  permit.  However, 
enforcement  of  this  permit  requirement 
is  difficult.  Also,  State  regulations  do 
not  generally  protect  these  mussels  from  " 
other  threats.  Existing  authorities 
available  to  protect  aquatic  systems, 
such  as  the  Clean  Water  Act,' 
administered  by  the  Environmental 
Protection  Agency  (EPA)  and  the  Army 
Corps  of  Engineers,  have  not  been  fully 
utihzed  and  may  have  led  to  the 
degradation  of  aquatic  environments  in 
the  Southeast  Region,  thus  resuhing  in 
a  decline  of  aquatic  species.  As  these 
mussels  (Cumberland  elktoe, 
Cumberlandian  eombshell,  oyster 
mussel,  purple  bean,  and  rough 
rabbitsfoot)  coexist  with  other  federally 
listed  species  throughout  most  or  all  of 
their  range,  some  of  the  habitats  of  these 
species  are  indirectly  provided  some 
Federal  protection  from  Federal  actions 
and  activities  through  Section  7  of  the 
Act.  Federal  listing  will  provide 
additional  protection  for  all  five  species 
throughout  their  range  by  requiring 
Federal  pramits  to  take  the  species  and 
by  requiring  Federal  agencies  to  consult 
with  the  Service  when  activities  they 
fund,  authorize,  or  carry  out  may 
specifically  adversely  affect  these 
species.  Further,  listing  will  require 
consultation  with  the  EPA  in 
relationship  to  water  quality  criteria, 
standards,  and  National  Pollution 
Discharge  Elimination  System  permits 
under  the  Clean  Water  Act;  and 
implementation  of  actions  to  recover  the 
species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
populations  of  these  species 
(Cumberland  elktoe,  oyster  mussel, 
Cumberlandian  comb^ell,  purple  bean, 
and  rough  rabbitsfoot)  are  small  and 
geographically  isolated.  This  isolation 
prohibits  the  natural  interchange  of 
genetic  material  between  populations, 
and  the  small  population  sizes  reduce 
the  reservoir  of  genetic  variability 
within  the  populations.  It  is  likely  that 
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some  of  the  populations  of  the 
Cumberland  elktoe,  oyster  mussel, 
Cumberlandian  coml^hell,  purple  bean 
and  rough  rabbitsf0ot  may  be  below  the 
level  required  to  n^aintain  long-term 
genetic  viability.  Also,  because  most  of 
the  extant  populations  of  these  mussels 
are  restricted  to  short  river  reaches,  they 
are  very  vulnerablf  to  extirpation  fitam 
a  single  catastrophic  event,  such  as  a 
toxic  chemical  spill  or  a  major  stream 
channel  modification.  Because  the 
populations  of  each  species  are  isolated 
from  one  another  because  of 
impoundments,  najtural  repopulation  of 
any  extirpated  population  is  impossible 
without  human  intervention. 

The  invasion  of  the  exotic  zebra 
mussel  {Dreissena  polymorpha)  into  the 
Great  Lakes  poses  f  potential  threat  to 
the  Ohio  River's  mussel  fauna.  The 
zebra  mussel  has  recently  been  reported 
from  the  Tennessee  and  Cumberland 
Rivers,  but  the  extent  of  its  impact  on 
the  basin's  freshwalter  mussels  is 
unknown.  However,  zebra  mussels  in 
the  Great  Lakes  hate  been  found 
attached  in  large  nnmbers  to  the  shells 
of  live  and  freshly  pead  native  mussels, 
and  zebra  mussels  ^ave  been  implicated 
in  the  loss  of  entire  mussel  beds. 

The  Service  has  Carefully  assessed  the 
best  scientific  and  i  :ommerciaI 
information  availalile  regarding  the  past, 
present,  and  future  threats  faced  by 
these  mussels  in  datermining  to  propose 
these  rules.  Based  on  these  evaluations, 
the  preferred  actioi  i  is  to  propose  the 
Cumberland  elktoe  (Alasmidonta 
atropurpurea),  oyster  mussel 
Epioblasma  capsae  formis, 
Cumberlandian  cor  ibshell  Epioblasma 
brevidens,  purple  bean  Villosa 
perpurpurea.  and  r  )ugh  rabbitsfoot 
Quadrula  cylindricj  strigillata  for 
Federal  protection.  The  Cumberland 
elktoe,  purple  bean  and  rough 
rabbitsfoot  are  knoi  /n  from  tJ^ree 
populaUons  each,  a  nd  the  Cumberland 
combshell  and  oystsr  mussel  are  known 
from  five  populations  each.  These  five 
sf)ecies  and  their  habitat  have  been  and 
continue  to  be  impi  cted  by  habitat 
destruction  and  range  reduction.  Their 
limited  distributiort  also  makes  them 
very  vulnerable  to  i  ossible  extinction 
from  toxic  chemica  spills.  Because  of 
their  restricted  disti  ibutions  and  their 
vulnerability  to  extinction,  endangered 
status  appears  to  be  the  most 
appropriate  classifii  ation  for  these 
species.  (See  "Critii  al  Habitat"  section 
for  a  discussion  of  y  fhy  critical  habitat 
is  not  being  propos*  d  for  these  mussels.} 

Critical  Habitat 

Section  4(al(3}  of  the  Act.  as 
amended,  requires  I  bat,  to  the  maximum 
extent  prudent  and  Jeterminable,  the 


Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service's 
regulations  (50  CFR  424.12(al(l))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  the 
species  is  threatened  by  taking  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (21 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 
The  Service  finds  that  designation  of 
critical  habitat  is  not  presently  prudent 
for  these  species.  Such  a  determination 
would  result  in  no  known  benefit  to 
these  species,  and  designation  of  critical 
habitat  could  pose  a  further  threat  to 
them. 

Section  7(a)(2)  and  regulations 
codified  at  50  CFR  Part  402  require 
Federal  agencies  to  ensure,  in 
consultation  with  and  with  the 
assistance  of  the  Service,  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  listed  si}ecies  or  destroy  or 
adversely  modify  their  critical  habitat,  if 
designated.  Section  7(a)(4)  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  (See  "Available  Conservation 
Measures"  section  for  a  further 
discussion  of  Section  7.)  As  part  of  the 
development  of  this  proposed  rule. 
Federal  and  State  agencies  were  notified 
of  the  mussels'  general  distributions, 
and  they  were  requested  to  provide  data 
on  proposed  Federal  actions  that  might 
adversely  affect  the  species.  Should  any 
future  projects  be  proposed  in  areas 
inhabited  by  these  mussels,  the 
involved  Federal  agency  will  already 
have  the  general  distributional  data 
needed  to  determine  if  the  species  may 
be  impacted  by  its  action;  and  if  needed, 
more  specific  distributional  information 
would  be  provided. 

Each  of  these  mussels  occupies  very 
restricted  stream  reaches.  Thus,  as  any 
significant  adverse  modification  or 
destruction  of  these  species*  habitat 
would  likely  jeopardize  their  continued 
existence,  no  additional  protection  for 
the  species  would  accrue  from  critical 
habitat  designation  that  would  not  also 
accrue  from  listing  these  species. 
Therefore,  habitat  protection  for  these 
species  would  be  accomplished  through 
the  Section  7  jeopardy  standard  and 
Section  9  prohibitions  against  take. 

In  addition,  these  mussels  are  rare, 
and  taking  for  scientific  purposes  and 
private  collection  could  pose  a  threat  if 


specific  site  information  were  released. 
"The  publication  of  critical  habitat  maps 
in  the  Federal  Register,  local 
newspapers,  and  other  publicity 
accompanying  critical  habitat 
designation  could  increase  the 
collection  threat  and  increase  the 
potential  for  vandalism  especially 
during  the  often  controversial  critical 
habitat  designation  process.  (See 
"Summary  of  Factors  Affecting  the 
Species,  Part  B.  Overutilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes"  section  for  a 
further  discussion  of  threats  to  the 
species  torn  vandals.)  The  locations  of 
populations  of  these  species  have 
consequently  been  described  only  in 
general  terms  in  these  proposed  rules. 
Any  existing  precise  locality  data  would 
be  available  to  appropriate  Federal, 
State,  and  local  governmental  agencies 
from  the  following  offices:  Service  office 
described  in  the  ADDRESSES  section;  the 
Service's  Cookeville  Field  Office,  446 
Neal  Street,  Cookeville,  Tennessee 
38501;  and  White  Marsh  Field  Office. 
P.O.  Box  480.  Mid-County  Center,  U.S. 
Route  17.  White  Marsh,  Virginia  23183: 
and  from  the  Kentucky  Department  of 
Fish  and  Wildlife  Resources,  the 
Kentucky  State  Nature  Preserves 
Commission,  the  Tennessee  Wildlife 
Resources  Agency,  the  Tennessee 
Department  of  Conservation,  the 
Virginia  Department  of  Game  and 
Inland  Fisheries,  and  the  Virginia 
Department  of  Conservation  and 
Recreation. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal.  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 


Service  on  any  action  that  is  likely  to  p 

jeopardize  the  continued  existence  of  a  h 
proposed  species  or  result  in 

destruction  or  adverse  modification  of  r 

proposed  critical  habitat.  If  a  species  is  f< 

listed  subsequently,  Section  7(a)(2)  of  e 

the  Act  requires  Federal  agencies  to  v 

ensure  that  activities  they  authorize,  n 

fund,  or  carry  out  are  not  likely  to  tl 

jeopardize  the  continued  existence  of  ti 

such  a  species  or  to  destroy  or  adversely  h 

modify  its  critical  habitat.  If  a  Federal  o 

action  may  affect  a  Hsted  species  or  its  e 

critical  habitat,  the  responsible  Federal  tl 

agency  must  enter  into  formal  o 

consultation  with  the  Service.  ci 

The  Service  notified  Federal  agencies  il 

that  may  have  programs  which  coQld  ti 

affect  these  species.  One  major  Federal  h 

project,  a  proposed  Tennessee  Valley  e: 

AuAority  impoundment  on  the  Duck  S 
River,  Columbia.  Tennessee,  could  have 

a  significant  impact  on  the  oyster  .  o 

mussel  Construction  of  Columbia  Dam  " 

was  halted  in  the  late  1970's  after  the  " 

Service  issued  a  biological  opinion  P 

stating  that  the  dam's  completion  would  ^ 

hkely  jeopardize  the  continued  a^ 

existence  of  two  federally  listed             .  ei 

mussels.  (A  third  mussel  listed  prior  to  *^ 

the  issuance  of  the  biological  opinion  is  c< 

now  known  from  the  proposed  flood  a< 

pool.)  Although  the  presence  of  a  fourth  p, 
endangered  mussel  (oyster  mussel)  may 
somewhat  complicate  this  issue,  any 

measures  needed  to  avoid  a  jeopardy  ^* 

situation  for  the  currently  listed  mussels  ^ 

would  not  be  expected  to  change  P' 
significantly  with  the  addition  of  a 
fourth  listed  species. 

An  impoiindment  is  under 
consideration  on  the  North  Prong  of 

Clear  Fork  Creek  in  tlie  upper  Big  South  P' 
Fork  of  the  Cimiberland  River,  Fentress 

County,  Tennessee.  This  project  would  ^^ 
inundate  and  adversely  impact  a  portion 

of  the  Cumberland  elktoe  population  Ji! 
that  exists  iii  the  upper  Big  South  Fork 
basin.  This  water  supply  project, 

proposed  by  the  Fentress  County  Utility  ^ 

District,  is  one  of  a  series  of  water  .u 

supply  alternatives  currently  imder  u, 

review  for  a  permit  pursuant  to  Section  a 
404  of  the  Clean  Water  Act. 

No  other  specific  proposed  Federal  th 

actions  were  identified  that  would  jj. 
likely  affect  any  of  the  species.  Federal 

activities  that  could  occur  and  impact  su 

the  species  include,  but  are  not  limited  on 
to,  the  carrying  out  or  the  issuance  of 

permits  for  reservoir  construction,  or 

stream  alterations,  wastewater  facility  co 

development,  pesticide  registration,  coal  ad 

mining,  and  road  and  bridge  Se 

construction.  It  has  been  the  experience  le{ 

of  the  Service,  however,  that  nearly  all  thi 
Section  7  consultations  have  been 

resolved  so  that  the  species  has  been  foi 
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Service  on  any  action  that  is  Ukely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  Section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

The  Service  notified  Federal  agencies 
that  may  have  programs  which  could 
affect  these  species.  One  major  Federal 
project,  a  proposed  Tennessee  Valley 
Authority  impoundment  on  the  DucJc 
River,  Columbia,  Tennessee,  could  have 
a  significant  impact  on  the  oyster 
mussel.  Construction  of  Columbia  Dam 
was  halted  in  the  late  1970's  after  the 
Service  issued  a  biological  opinion 
stating  that  the  dam's  completion  would 
likely  jeopardize  the  continued 
existence  of  two  federally  listed 
mussels.  (A  third  mussel  listed  prior  to 
the  issuance  of  the  biological  opinion  is 
now  known  from  the  proposed  flood 
pool.)  Although  the  presence  of  a  fourth 
endangered  mussel  (oyster  mussel)  may 
somewhat  complicate  this  issue,  any 
measures  needed  to  avoid  a  jeopardy 
situation  for  the  currently  fisted  mussels 
would  not  be  expected  to  change 
significantly  with  the  addition  of  a 
fourth  listed  species. 
•  An  impoiindment  is  under 
consideration  on  the  North  Prong  of 
Clear  Fork  Creek  in  the  upper  Big  South 
Fork  of  the  Cimiberland  River,  Fentress 
County,  Tennessee.  This  project  would 
inundate  and  adversely  impact  a  portion 
of  the  Cumberland  elktoe  population 
that  exists  iii  the  upper  Big  South  Fork 
basin.  This  water  supply  project, 
proposed  by  the  Fentress  County  UtiUty 
District,  is  one  of  a  series  of  water 
supply  alternatives  currently  under 
review  for  a  permit  pursuant  to  Section 
404  of  the  Clean  Water  Act. 

No  other  specific  proposed  Federal 
actions  were  identified  that  would 
likely  affect  any  of  the  species.  Federal 
activities  that  could  occur  and  impact 
the  species  include,  but  are  not  limited 
to,  the  carrying  out  or  the  issuance  of 
permits  for  reservoir  construction, 
stream  alterations,  wastewater  facility 
development,  pesticide  registration,  coal 
mining,  and  road  and  bridge 
construction.  It  has  been  the  experience 
of  the  Service,  however,  that  nearly  all 
Section  7  consultations  have  been 
resolved  so  that  the  species  has  been 


protected  and  the  project  objectives 
have  been  met. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue. 
hunt,  shoot,  wound,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  fisted  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  these  proposals 
will  be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  irom  the  public,  other 
concerned  governmental  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  these 
proposed  rules  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  species; 

(2)  the  location  of  any  additional 
populations  of  the  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  additional  information  concerning 
the  range,  distribution,  and  population 
size  of  the  species;  and 

(4)  current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  the  species. 

Final  promulgation  of  the  regulations 
on  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  final  regulations  that  differ  &t)m 
this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 


requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  this  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Asheville  Field  Office,  330 
Ridgefield  Court,  Asheville.  North 
Carolina  28806. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
PoUcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly,  the  Service  proposes  to 
amend  part  17.  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 


AudMrity:  16  U.S.C  1361-1407;  16  US.C. 
1531-1544;  Pub.  L  99-625. 100  Stat  3500; 
unless  otherwise  noted. 

2.  §  17.11(h)  is  amended  by  adding 
the  following,  in  alphabetical  order 
under  CLAMS,  to  the  List  of  Endangered 
and  Threatened  Wildlife; 

§  17.11  Endangered  and  threatened 
wildlife. 


(h) 


Scientific  name 


Htstoric  range 


Vertebrate  popu- 
lation wtiere  endan- 
gered or  ttveatened 


Status      When  listed 


Cntical 
hatjitat 


Speciar 
rules 


ViUosa  petpurpuna  ..    U.S.A.  (IN.  VAJ  E  

•  "  •  •  . 

EptoUasma  U.SJL  (AL,  KY.  TN NA 

brevidens  VA). 

• 

Alasmdonta  U.SA  (KY,  TN) NA 

atropurpurea. 

•  • 

EptoUasma  U.S.A.  (AL.  KY.  TN.       NA 

capsaefbrmre.  VA). 

Ooat*u/a cyftnrtTca        USA.  (TN.  VA) NA 

strigHtata. 


NA 


NA 


h  dlife  Service. 
ed  7-13-94;  8:45  ami 


Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  dociiments  other  than  rules  or 
proposed  mies  that  are  applicat>le  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Bosworth  Forest  Health  Multi-resource 
Project  Pacific  Ranger  District, 
Eldorado  National  Forest 

LEAD  AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  resource 
management  activities,  including 
biomass  removal,  timber  harvest, 
fuelbreak  construction,  and  wildlife 
habitat  improvement  work  on  the 
Bosworth  Forest  Health  Multi-resource 
Project,  involving  a  total  planning  area 
size  of  about  3,500  acres  on  the  Pacific 
Ranger  District  of  the  Eldorado  National 
Forest.  The  agency  invites  wrritten 
comments  and  suggestions  on  the  scope 
of  the  analysis.  The  agency  also  gives 
notice  of  the  full  environmental  analysis 
and  decision-making  process  that  will 
occur  on  the  proposal  so  that  interested 
and  affected  people  are  aware  of  how 
they  may  participate  and  contribute  to 
the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
August  1, 1994. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Don  Errington,  District 
Timber  Officer  Pacific  Ranger  Station, 
Pollock  Pines,  California,  95726. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  EIS  should  be  directed  to  Don 
Errington,  District  Timber  Officer, 
Pacific  Ranger  Station,  Pollock  Pines, 
CaHfomia,  95726,  phone  916-644-2349. 
SUPPLEMENTARY  INFORMATION:  The 
Eldorado  National  Forest  Land  and 
Resource  Management  Plan  was 
completed  in  January  1989.  The 
Bosworth  Forest  Health  Multi-resource 
Project  EIS  will  tier  to  the  Eldorado 


35907 


Notices 


Federal  Register 

Vol.  59,  No.  134 

Thursday.  July  14,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  docOnrients  ottier  than  rules  or 
proposed  mies  that  are  applicable  to  the 
putJiic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Bosworth  Forest  Health  Multi-resource 
Project  Pacific  Ranger  District, 
Eldorado  National  Forest 

LEAD  AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  resource 
management  activities,  including 
biomass  removal,  timber  harvest, 
fuelbreak  construction,  and  wildlife 
habitat  improvement  work  on  the 
Bosworth  Forest  Health  Multi-resource 
Project,  involving  a  total  planning  area 
size  of  about  3,500  acres  on  the  Pacific 
Ranger  District  of  the  Eldorado  National 
Forest.  The  agency  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis.  The  agency  also  gives 
notice  of  the  full  environmental  analysis 
and  decision-making  process  that  will 
occur  on  the  proposal  so  that  interested 
and  affected  people  are  aware  of  how 
they  may  participate  and  contribute  to 
the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
August  1, 1994. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Don  Errington,  District 
Timber  Officer  Pacific  Ranger  Station, 
Pollock  Pines,  California,  95726. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  EIS  should  be  directed  to  Don 
Errington,  District  Timber  Officer, 
Pacific  Ranger  Station,  Pollock  Pines. 
California,  95726.  phone  916-644-2349. 
SUPPLEMENTARY  INFORMATION:  The 
Eldorado  National  Forest  Land  and 
Resource  Management  Plan  was 
completed  in  January  1989.  The 
Bosworth  Forest  Health  Multi-resource 
Project  EIS  will  tier  to  the  Eldorado 


National  Forest  Land  and  Resource 
Management  Plan.  Most  of  the  land  in 
the  analysis  area  is  identified  in  the 
Plan  as  having  a  general  management 
direction  of  timber  management. 

There  are  no  known  permits  or 
licenses  required  to  implement  the 
proposed  action. 

In  preparing  the  EIS,  the  Forest 
Service  will  identify  and  consider  a 
range  of  alternatives  for  this  project.  The 
following  tentative  alternative  themes 
have  been  identified  thus  far: 

1.  No  action 

2.  Forest  Health— Timber  product, 
including  biomass,  management 
emphasis 

3.  Forest  Health— Wildlife  management 
emphasis 

4.  Forest  Health— Fuels  management 
emphasis 

5.  Forest  Health— Multiple  use 
management  emphasis 

These  alternatives  will  include 
varying  levels  and  distribution  of 
vegetation  manipulation,  timber  harvest, 
and  fuels  management.  Minor  new 
specified  road  construction  is 
anticipated.  Road  reconstruction  needs 
will  include  drainage  work,  clearing, 
and  minor  realignment.  The  amount  of 
road  reconstruction  necessary  for  this 
project  will  vary  between  alternatives. 
Harvest  prescriptions  will  include 
understory  removal  of  both 
merchantable  and  sub-merchantable 
trees,  commercial  thinning,  and 
fuelbreak  construction  guidelines.  All 
harvest  prescriptions  will  conform  with 
the  California  Spotted  Owl  Sierran 
Province  Guidelines.  Adaptive 
Management  strategies  for  the  California 
Spotted  Owl  may  be  included  under 
certain  alternatives  where  benefits  to  the 
spotted  owl  will  be  realized,  that  is, 
wildlife  habitat  activities  or  fuels 
management  activities  that  are  designed 
to  better  maintain  future  management 
options  for  the  spotted  owl  by 
improving  or  retaining  stand 
components  most  at  risk. 

Volume  estimates  of  timber  to  be 
harvested  range  firora  0  to  10  mmbf  of 
commercial  sawtimber.  Biomass 
estimates  range  from  0  to  30,000  tons. 
These  estimates  vary,  depending  on  the 
alternative. 

Preliminary  issues  that  have  been 
identified  during  the  internal  scoping 
process  include: 


1.  The  potential  for  cumulative 
watershed  effects  within  the  project 
area 

2.  The  selection  and  application  of 
adaptive  management  strategies  to 
best  achieve  the  habitat  needs  of  the 
spotted  owl 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7). 

The  Forest  Service  will  be  seeking       i 
information,  comments,  and  assistance 
from  federal,  state,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  project.  This  input  v\all  be 
used  in  preparation  of  the  draft  EIS.  The 
scoping  process  includes: 

1.  Defining  the  scope  of  the  analysis  and 
nature  of  the  decision  to  be  made. 

2.  Identif>'ing  the  issues  and 
determining  the  significant  issues  for 
consideration  and  analysis  within  the 
EIS. 

3.  Defining  the  proper  interdisciplinary 
team  make-up. 

4.  Determining  the  effective  use  of  time 
and  money  in  conducting  the 
analysis. 

5.  Identifying  potential  environmental, 
technical,  and  social  impacts  of  the 
proposed  action  and  alternatives. 

6.  Determining  potential  cooperating 
agencies. 

7.  Identifying  groups  or  individuals 
interested  or  affected  by  the  decision. 
John  Phipps,  Forest  Supervisor, 

Eldorado  National  Forest,  is  the 
responsible  official. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  January,  1995.  At  that 
time,  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  will  be  45  days  from  the 
date  EPA's  notice  of  availability  appears 
in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmeiUal 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
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NRDC.  435  U.S.  519  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  that  are 
not  raised  until  aftei  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAhgoon  v.  Model,  803 
F.2d  1016. 1022  (9tlJCir.  1986)  and 
Wisconsin  Heritagesi  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 

Because  of  these  ct>urt  rulings,  it  is 
very  important  that  tpose  interested  in 
this  proposed  action  Iparticipate  by  the 
close  of  the  45-day  comment  period  so 
that  substantive  combients  and 
objections  are  made  Available  to  the 
Forest  Service  at  a  titae  when  it  can 
meaningfully  consider  them  and 
resf)ond  to  them  in  tie  final  EIS. 

To  assist  the  Foresj  Service  in 
identify'ing  and  cons^ering  issues  and 
concerns  on  the  propbsed  action, 
comments  on  the  dratt  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  $tatement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  foi  mulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  t  le  Council  on 
Environmental  Quali  ;y  Regulations  for 
implementing  the  pncedural  provisions 
of  the  National  EnviDnmental  Policy 
Act  at  40  CFR  1503. 3Jin  addressing 
these  points. 

After  the  comment 
draft  EIS.  the  commei  its  will  be 
analyzed  and  considt  red  by  the  Forest 
Service  in  preparing  I  he  final  EIS.  The 
final  EIS  is  schedulec  I 
by  April  1995.  In  the 
Sen'ice  is  required  to : 
comments  and  respor  ses  received  (40 
CFR  1503.4).  The  resiionsible  official 
will  consider  the  com  ments,  responses, 
and  environmental  cc  nsequences 
discussed  in  the  draft  1 
applicable  laws,  regu  ations,  and 
policies  in  making  a  (  ecision  regarding 
this  project.  The  responsible  official  will 
document  the  decisio  i  and  reasons  for 
the  decision  in  the  Re  cord  of  Decision. 
That  decision  will  be 
under  36  CFR  215. 


period  ends  on  the 


to  be  completed 
inal  EIS  the  Forest 
respond  to  the 


[}ated.  July  7. 1994 
lohn  Phipfw, 

Forest  Supervtsor.  Eldorkdo 
(FR  Doc.  94-17093  Filec 
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subject  to  appeal 


National  Forest 
7-13-94;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Telecommunications  Equipment 
Technical  Advisory  Committee;  Closed 
Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  August  9, 1994. 
9:00  a.m.,  in  the  Herbert  C  Hoover 
Building,  Room  1617^^2. 14th  Street  & 
Pennsylvania  Avenue  NW..  Washington, 
DC.  The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
telecommunications  and  related 
equipment  and  technology.  The 
Committee  will  meet  only  in  Executive 
Session  to  discuss  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  diereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  6. 1994, 
piu^uant  to  section  ld(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  fi'om  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  pubUc. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  For  further  information, 
contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated:  July  11.1994. 
Betty  Ferrell. 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc.  94-17128  Filed  7-13-94;  8:45  ami 
BILLING  CODE  3S1»-OT-M 


International  Trade  Administration 

[A-427-812] 

Amended  Antidumping  Duty  Order 
Calcium  Ahiminate  Rux  From  France 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  14. 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Darzenta  or  Kate  Johnson.  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC.  20230; 
telephone  (202)  482-6320  or  (202)  482- 
4929. 

Amendment  of  Antidumping  Duty 
Order 

On  June  13, 1994,  the  Department  of 
Commerce  (the  Department)  published  in  the 
Federal  Register  (59  FR  30337)  the 
Antidumping  Duty  Order  on  Calcium 
Aluminate  Flux  from  France. 

In  this  order,  the  Department 
inadvertently  stated  that  the 
International  Trade  Commission  (ITC) 
notified  the  Department  that  imports  of 
CA  flux  from  France  materially  injure  a 
U.S.  industry.  The  ITC  had  found, 
pursuant  to  section  735(b)(4)(B)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
that  an  industry  in  the  United  States  is 
threatened  with  material  injury,  but  that 
material  injury  would  not  have  been 
found  but  for  the  suspension  of 
liquidation  of  entries  of  the 
merchandise  under  investigation. 

Therefore,  we  are  amending  the 
suspension  of  liquidation  provisions  of 
the  order  in  accordance  with  section 
736(b)(2)  of  the  Act. 

Antidumping  Duty  Order 

In  accordance  with  section  735(d)  of 
the  Act,  on  March  25, 1994;  the 
Department  published  in  the  Federal 
Register  its  final  determination  that 
calcium  aluminate  (C^4  fiox  &t)m 
France  is  being  sold  at  less  than  fair 
value  (59  FR  14136).  We  amended  our 
final  determination  on  May  9, 1994  (see 
59  FR  25446,  May  16, 1994)  to  correct 
a  clerical  error.  On  June  6, 1994,  in 
accordance  with  section  735(d)  of  the 
Act.  the  ITC  notified  the  Department 
that  an  industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  such  imports.  The  ITC  further 
determined,  pursuant  to  section 
735(b)(4)(B)  of  die  Act.  that  it  would  not 
have  found  material  injury,  but  for  the 
suspension  of  liquidation  of  entries  of 
CA  flux  from  France. 

When  the  ITC  finds  threat  of  material 
injury,  and  also  makes  its  "but  for" 
finding,  the  "Special  Rule"  provision  of 
section  736(b)(2)  applies.  Therefore,  all 
entries  of  C A  flux  from  France,  entered 
or  withdrawn  fi^m  warehouse,  for 
consumption  made  on  orafter]\me  15. 
1994  (the  date  on  which  the  ITC 
published  its  final  affirmative 
determination  of  threat  of  material 
injury  in  the  Federal  Register),  will  be 


liable  for  the  assessment  of  antidumping 
duties. 

Suspension  of  Liquidation 

The  Department  will  direct  U.S. 
Customs  officers  to  terminate  the 
suspension  of  liquidation  for  entries  of 
CA  flux  from  France,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  6e/ore  June  15, 1994,  (the 
date  on  which  the  ITC  published  its 
final  affirmative  determination  of  threat 
of  material  injury  in  the  Federal 
Register),  and  to  release  any  bond  or 
other  security,  and  refund  any  cash 
deposit,  posted  to  secure  the  payment  of 
estimated  antidumping  duties  with 
respect  to  those  entries. 

The  Department  will  direct  U.S. 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  relevant  entries  of  CA  flux 
from  France.  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
deposit  equal  to  the  estimated  weighted- 
average  antidumping  duty  margin  as 
noted  below: 


Manufacturef/producer/exportef 


Lafarge  Fondu  International 
All  ottiers 


Margin 
percent- 
age 


37.93 
37.93 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
CA  flux  fi^m  France,  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  July  7,  1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-17018  Filed  7-13-94;  8;45  ami 
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[A-68&-016] 

Revocation  of  Antidumping  Finding; 
Ferrite  Cores  From  Japan 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
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liable  for  the  assessment  of  antidumping 
duties. 

Suspension  of  Liquidation 

The  Department  will  direct  U.S. 
Customs  officers  to  terminate  the 
suspension  of  liquidation  for  entries  of 
CA  flux  from  France,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  6e/ore  June  15, 1994,  (the 
date  on  which  the  ITC  published  its 
final  affirmative  determination  of  threat 
of  material  injury  in  the  Federal 
Register),  and  to  release  any  bond  or 
other  security,  and  refund  any  cash 
deposit,  posted  to  secure  the  payment  of 
estimated  antidumping  duties  with 
respect  to  those  entries. 

The  Department  will  direct  U.S. 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  relevant  entries  of  CA  flux 
from  France.  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
deposit  equal  to  the  estimated  weighted- 
average  antidumping  duty  margin  as 
noted  below: 


Manufacturer/producer/exporter 


Lafarge  Fondu  International 
AH  ottiers 


Margin 
percent- 
age 


37.93 
37.93 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
CA  flux  from  France,  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  July  7. 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  94-17018  Filed  7-13-94;  8:45  am) 

BlUmO  CODE  3610-OS-P 


(A-«88-«16] 

Revocation  of  Antidumping  Finding; 
Fenite  Cores  From  Japan 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 


ACTION:  Notice  of  revocation  of 
antidumping  finding. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  revocation 
of  the  antidumping  finding  on  ferrite 
cores  from  Japan  because  it  is  no  longer 
of  any  interest  to  domestic  interested 
parties. 

EFFECTIVE  DATE:  July  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Raisner  or  Michael  Panfeld,  Officeof 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230,  ' 
telephone  (202)  482-2104. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  4, 1994,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (59  FR  23051)  its 
notice  of  intent  to  revoke  the 
antidumping  finding  on  ferrite  cores 
from  Japan  (March  13, 1971). 

Additionally,  as  required  by  19  CFR 
353.25(d)(4)(ii),  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
antidumping  finding  on  each  domestic 
interested  party  on  the  service  list. 
Domestic  interested  parties  who  might 
object  to  the  revocation  were  provided 
30  days  to  submit  their  comments. 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  ferrite  cores  from  Japan. 
This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedules  (HTS)  item  numbers 
8529.90.93.80,  6909.19.10.00, 
8518.90.30.00,  8543.80.90.80. 
8473.30.40,  8529.90.30,  8543.90.80, 
8473.30.50,  8529.90.35,  8548.00.00.00, 
8504.90.00,  8529.90.93.40,  8504.90.00. 
The  HTS  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

The  Department  may  revoke  an 
antidumping  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer 
of  any  interest  to  domestic  interested 
parties.  We  conclude  that  there  is  no 
interest  in  an  antidumping  finding 
when  no  interested  party  has  requested 
an  administrative  review  for  five 
consecutive  review  periods  and  when 
no  domestic  interested  party  objects  to 
revocation  (19  CFR  353.25(d)(4)(iii)). 

In  this  case,  we  received  no  requests 
for  review  for  five  consecutive  review 
periods. 

Furthermore,  no  domestic  interested 
party,  under  section  353.2(i)(3),  (i)(4), 
(i)(5),  or  (i)(6)  of  the  Department's 
regulations,  has  expressed  opposition  to 
revocation.  Based  on  these  facts,  we 
have  concluded  that  the  antidumping 


finding  on  ferrite  cores  from  Japan  is  no 
longer  of  any  interest  to  interested 
parties.  Accordingly,  we  are  revoking 
this  antidumping  finding  in  accordance 
with  19  CFR  353.25(d)(4)(iii). 

This  revocation  applies  to  all 
unliquidated  entries  of  ferrite  cores  from 
Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
March  1, 1994.  Entries  made  during  the 
period  March  1, 1993,  through  February 
28, 1994,  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
353.22(e).  The  Department  will  instruct 
the  Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  March  1, 1994,  without  regard  to 
antidumping  duties,  and  to  refund  any 
estimated  antidumping  duties  collected 
with  respect  to  those  entries.  This  notice 
is  in  accordance  with  19  CFR  353.25(d). 

Dated:  July  5. 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(PR  Doc.  94-17016  Filed  7-13-94;  8:45  am] 
BILUNG  CODE  3610-OS-^ 


IA-670-825] 

Antidumping  Duty  Order  Sebacic  Acid 
From  the  People's  Republic  of  China 
(PRC) 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  C  Smith,  Office  of  Antidumping 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC,  20230;  telephone  (202) 
482-1766. 

Scope  of  Order 

The  products  covered  by  this  order 
are  all  grades  of  sebacic  acid,  a 
dicarboxylic  acid  with  the  formula 
(CH2)g(COOH)2.  which  include  but  are 
not  limited  to  CP  Grade  (500ppm 
maximum  ash,  25  maximum  APHA 
color).  Purified  Grade  (lOOOppm 
maximum  ash,  50  maximum  APHA 
color),  and  Nylon  Grade  (SOOppm 
maximum  ash,  70  maximum  ICV  color). 
The  principal  difference  between  the 
grades  is  the  quantity  of  ash  and  color. 
Sebacic  acid  contains  a  minimum  of  85 
percent  dibasic  acids  of  which  the 
predominant  species  is  the  Cio  dibasic 
acid.  Sebacic  acid  is  sold  generally  as  a 
fi^e-flowing  powder/Hake. 

Sebacic  acid  has  numerous  industrial 
uses,  including  the  production  of  nylon 
6/10  (a  polymer  us«i  for  paintbrush  and 
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toothbrush  bristlef  and  paper  machine 
felts),  plastidzers,  esters,  automotive 
coolants,  polyamides.  polyester  castings 
and  films,  inks  and  adhesives, 
lubricants,  and  polyurethane  castings 
and  coatings.         i 

Sebacic  acid  is  mirrently  classiBable 
under  subheadingl2917.13.00.00.  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  dustoms  purposes,  our 
written  descriptioji  of  the  scope  of  this 
order  remains  disiiositive. 

Antidiunping  Dut^^  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  on  May  20, 1994,  the  Department 
of  Commerce  (the  Department)  made  its 
final  determinatioli  that  sebacic  acid 
from  the  PRC  is  being  sold  at  less  than 
fair  value  (59  FR  28053.  May  31. 1994). 
On  July  5. 1994,  in  accordance  with 
section  735(d)  of  t^e  Act,  the  U.S. 

Commission  (ITC) 
ent  that  an  industry 
is  threatened  with 
lason  of  such 
imports.  The  ITC  did  not  determine, 
pursuant  to  sectioii  735(b)(4)(B)  of  the 
Act.  that,  but  for  tne  suspension  of 
liquidation  of  entries  of  sebacic  acid 
from  the  PRC,  the  domestic  industry 
would  have  been  lUaterialiy  injured. 

When  the  ITC  fiids  threat  ot  material 
injury,  and  makes  k  negative  "but  for" 
finding,  the  "Special  Rule"  provision  of 
section  736(b)(2)  afcplies.  Therefore,  all 
unliquidated  entriss  of  sebacic  acid 
from  the  PRC.  entered  or  withdrawn 
from  warehouse,  fqr  consumption  on  or 
iich  the  ITC 
3  of  final 
reat  of  material 
il  Register  (July  13. 
the  assessment  of 


International  Tradf 
notified  the  Depa 
in  the  United  State 
material  injury  by  { 


after  the  date  on 
published  its  noti 
determination  of 
injury  in  the  Fedei 
1994).  are  liable  foi 
antidumping  duti 
The  Department 
Customs  Service  t 
suspension  of  liqu 
sebacic  acid  impo 
entered,  or  withd 


nil  direct  the 
I  terminate  the 
iation  for  entries  of 
ted  from  the  PRC  and 
from  warehouse, 
for  consumption  before  the  date  on 
which  the  ITC  published  its  notice  of 
final  determination  of  threat  of  material 
injury  in  the  Federal  Register,  and  to 
release  any  bond  o^  other  security,  and 
refund  any  cash  deposit,  posted  to 
secure  the  payment  of  estimated 
antidumping  dutiel  with  respect  to 
these  entries.  ] 

In  accordance  w|h  section  736(a)(1) 
of  the  Act.  the  Department  will  direct 
Customs  officers  toj  assess,  upon  further 
advice  by  the  admi  listering  authority, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 


IMI 


price  for  all  relevant  entries  of  sebacic 
acid  from  the  PRC.  Customs  officers 
must  require,  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  as  noted  below.  The  PRC 
coimtry-wide  rate  applies  to  all  PRC 
companies  not  specifically  listed  below. 


Manufacturer/producer/exporter 


Sfnocliem  Jiangsu  tmpoft  &  Export 

Corporation  

Tianjin  Chemicals  Import  &  Export 

Corporation  

Guangdoiig   Chemicals   Import   & 

Export  Corporation 

Sinochem  International  Chemicals 

Corrpany 

PRC  country-wide  rate 


Weight- 
ed-aver- 


margin 
percent- 
age 


85.48 

59.67 

57.00 

43.72 
243.40 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
sebacic  acid  from  the  PRC.  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:)uly  17, 1994. 
Susan  G.  Essennan. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  94-17017  Filed  7-13-94;  8:45  am) 

BILUNQ  CODE  3S1(M>8-M 

Texas  A&M  University,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m..  and  5:00  p.m.  in  Room  4211. 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue.  N.W., 
Washington.  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  sucli 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 


Docket  Number:  94-012.  Applicant: 
Texas  A&M  University,  College  Station. 
TX  77843-2126.  Instrument:  Gas  Isotope 
Ratio  Mass  Spectrometer,  Model  Delta 
S.  Manufacturer:  Finnigan  MAT, 
Germany.  Intended  Use:  See  notice  at  59 
FR  9964.  March  2, 1994.  Reasons:  The 
foreign  instrument  provides  an  absolute 
sensitivity  of  1500  molecules  of  CO2  per 
mass  44  ion  and  a  multi-element 
collector  with  6  Faraday  cups.  Advice 
Received  From:  National  Institutes  of 
Health.  May  31, 1994. 

Docket  Number:  94-021.  Applicant: 
University  of  Colorado  at  Boulder. 
Boulder.  CO  80309-0215.  Instrument: 
Cryostream  Nitrogen  Gas  Cooler. 
Manufacturer:  Oxford  Cryosystems, 
United  IGngdom.  Intended  Use:  See 
notice  at  59  FR  13706,  March  23. 1994. 
Reasons:  The  foreign  instrument 
provides:  (1)  a  constant  cold  N2  flow 
rate  which  is  matched  to  the  velocity  of 
an  annulus  of  dry  air  and  (2) 
temperature  control  to  ±  0.1°C.  Advice 
Received  From:  National  Institutes  of 
Health.  May  31. 1994. 

Docket  Number:  94-026.  Applicant: 
University  of  North  Carolina  at  Chapel 
Hill,  Chapel  Hill.  NC  27599-3290. 
Instrument:  High  Resolution  Sector 
Mass  Spectrometer,  Model  MAT  900. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  See  notice  at  59  FR 
13706,  March  23. 1994.  Reasons:The 
foreign  instrument  provides:  (1)  mass 
range  to  10  000  at  full  acceleration  in 
voltage  (2)  resolution  to  60  000  and  (3) 
scan  rate  to  0.3  seconds  per  decade. 
Advice  Received  From:  National 
Institutes  of  Health.  May  31. 1994. 

Docket  Number:  94-034.  Applicant: 
University  of  California.  Davis.  CA 
95616.  Instrument:  SIR  Mass 
Spectrometer,  Model  OPTIMA. 
Manufacturer:  Fisons  Instruments. 
United  Kingdom.  Intended  Use:  See 
notice  at  59  FR  16188.  April  6.  1994. 
Reasons:  The  foreign  instrument 
provides:  (1)  an  internal  precision  of 
0.01  per  mil  for  100  bar  >d  samples  of 
CO2  and  N2  and  (2)  sensitivity  to  1100 
molecules  of  CO2  per  mass  44  ion. 
Advice  Received  From:  National 
Institutes  of  Health,  May  31. 1994. 

Docket  Number:  94-036.  Applicant: 
University  of  California  of  Santa  Cruz. 
Santa  Cruz.  CA  95064.  Instrument:  Mass 
Spectrometer.  Model  OPTIMA. 
Manufacturer:  Fisons  Instruments. 
United  Kingdom.  Intended  Use:  See 
notice  at  59  FR  16188.  April  6. 1994. 
Reasons:  The  foreign  instrument 
provides:  (1)  an  internal  precision  of 
0.01  per  mil  for  100  bar  (il  samples  of 
CO2  and  (2)  three  Faraday  collectors. 
Advice  Received  From:  National 
Institutes  of  Health.  May  31, 1994. 


The  National  Institutes  of  Health 
advises  that  (1)  the  capabilities  of  each 
of  the  foreign  instruments  described 
above  are  pertinent  to  each  applicant's 
intended  purpose  and  (2)  they  know  of 
no  domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Pamela  Woods 

Acting  Director.  Statutory  Import  Programs 
Staff 

|FR  Doc.  94-17015  Filed  7-13-94;  8:45  am) 

BILLING  CODE  3510-OS-F 

[A-682-802,  A-580-806,  A-58:»-808] 

Sweaters  Wholly  or  in  Chief  Weight  of 
Man-Made  Fit>er  From  Hong  Kong, 
Korea,  and  Taiwan,  Notice  of  Court 
Decision,  Revocation  of  Antidumping 
Duty  Orders,  and  Termination  of 
Administrative  Reviews 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  court  decision, 
revocation  of  antidumping  duty  orders, 
and  termination  of  administrative 
reviews. 

SUMMARY:  On  August  11, 1993.  the 
United  States  Court  of  International 
Trade  (CIT)  affirmed  the  International 
Trade  Commission's  (ITC)  amended 
determination  on  remand  that  there  is 
no  material  injury  to  the  U.S.  industry. 
The  err  decision  was  appealed.  On  July 
6, 1994.  the  CIT  decision  was  affirmed 
by  the  Court  of  Appeals  for  the  Federal 
Circuit  (CAFC).  On  July  6. 1994,  the  ITC 
notified  the  Department  of  Commerce 
(the  Department)  of  the  final  court 
decision  affirming  its  negative  remand 
determination.  Therefore,  we  are 
revoking  the  antidumping  duty  orders 
on  sweaters  wholly  or  in  chief  weight  of 
man-made  fiber  (MMF  sweaters)  from 
Hong  Kong,  Korea,  and  Taiwan,  and 
terminating  the  administrative  reviews. 
EFFECTIVE  DATE:  July  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
G.  Leon  McNeill  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C,  20230;  telephone: 
(202) 482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  27,  and  August  10  and  23, 
1990,  the  Department  determined  that 
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The  National  Institutes  of  Health 
advises  that  (1)  the  capabilities  of  each 
of  the  foreign  instruments  described 
above  are  pertinent  to  each  applicant's 
intended  purpose  and  (2)  they  know  of 
no  domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  knowr  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Pamela  Woods 

Acting  Director,  Statutory  Import  Programs 
Staff 

IFR  Doc.  94-17015  Filed  7-13-94;  8:45  am) 

BILUNG  CODE  3510-OS-F 

[A-682-«02,  A-S80-806,  A-5ft}-808] 

Sweaters  Wholly  or  in  Chief  Weight  of 
Man-Made  Fiber  From  Hong  Kong, 
Korea,  and  Taiwan,  Notice  of  Court 
Decision,  Revocation  of  Antidumping 
Duty  Orders,  and  Termination  of 
Administrative  Reviews 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  court  decision, 
revocation  of  antidumping  duty  orders, 
and  termination  of  administrative 
reviews. 

SUMMARY:  On  August  11. 1993,  the 
United  States  Court  of  International 
Trade  (CIT)  affirmed  the  International 
Trade  Commission's  (ITC)  amended 
determination  on  remand  that  there  is 
no  material  injury  to  the  U.S.  industry. 
The  err  decision  was  appealed.  On  July 
6, 1994,  the  CIT  decision  was  affirmed 
by  the  Court  of  Appeals  for  the  Federal 
Circuit  (CAFC).  On  July  6, 1994,  the  ITC 
notified  the  Department  of  Commerce 
(the  Etepartment)  of  the  final  court 
decision  affirming  its  negative  remand 
determination.  Therefore,  we  are 
revoking  the  antidumping  duty  orders 
on  sweaters  wholly  or  in  chief  weight  of 
man-made  fiber  (MMF  sweaters)  from 
Hong  Kong,  Korea,  and  Taiwan,  and 
terminating  the  administrative  reviews. 
EFFECTIVE  DATE:  July  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
G.  Leon  McNeill  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.,  20230;  telephone: 
(202)  482-^733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  27,  and  August  10  and  23, 
1990,  the  Department  determined  that 


MMF  sweaters  from  Hong  Kong,  Korea, 
and  Taiwan,  were  being  sold  in  the 
United  States  at  less  than  fair  value  (55 
FR  30733,  32659,  and  34585. 
respectively).  On  September  19, 1990, 
the  ITC  determined  that  a  U.S.  industry 
was  being  materially  injured  by  reason 
of  imports  of  MMF  sweaters  from  Hong 
Kong,  Korea,  and  Taiwan  (55  FR  38558). 
On  September  24, 1990,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  orders  on  MMF 
sweaters  from  Hong  Kong.  Korea,  and 
Taiwan  (55  FR  39035.  39036.  and 
39033.  respectively). 

The  ITC  determination  was  appealed, 
and  the  CIT  remanded  the 
determination  to  the  ITC.  On  November 
23, 1992,  the  ITC  determined  on  remand 
that  there  was  no  material  injury  to  a 
U.S.  industry.  This  remand  was 
affirmed  by  the  CIT  on  August  11. 1993. 
Chung  Ling  Co.,  Ltd.,  et  al.  v.  United 
States,  829  F.Supp.  1353  (CIT  1993). 

The  petitioner,  the  National  Knitwear 
&  Sportswear  Association  (NKSA). 
appealed  the  CIT  decision  on  October  6. 

1993.  On  July  6.  1994.  the  CIT  decision 
was  affirmed  by  the  CAFC.  On  July  6. 

1994,  the  ITC  notified  the  Department  of 
the  final  court  decision  affirming  its 
negative  remand  determinations. 

As  a  result  of  the  ITC  notification  that 
there  is  no  material  injury  to  the  U.S. 
industry,  the  Department  is  revoking  the 
antidumping  duty  orders  on  MMF 
sweaters  from  Hong  Kong,  Korea,  and 
Taiwan.  On  December  29, 1992,  and 
January  4  and  11, 1993,  the  CIT  granted 
preliminary  injunctions  enjoining 
liquidation  of  entries  of  MMF  sweaters 
from  Hong  Kong,  Taiwan,  and  Korea, 
entered  after  April  27, 1990.  Therefore, 
revocation  is  effective  April  27,  1990, 
for  all  unliquidated  entries.  We  are  also 
terminating  the  ongoing  administrative 
reviews  on  MMF  sweaters  from  these 
countries.  Ongoing  administrative 
reviews  include  the  review  on  MMF 
sweaters  from  Taiwan  initiated  on 
October  18,  1991  (56  FR  52254), 
covering  the  period  April  27,  1990, 
through  August  31, 1991.  and  the 
reviews  on  MMF  sweaters  from  all  three 
countries  initiated  on  October  22. 1992 
(57  FR  48201).  covering  the  period 
September  1, 1991,  through  August  31, 
1992. 

TERMINATION  OF  SUSPENSION  OF 
LIQUIDATION:  Pursuant  to  section 
516(e)(2)  of  the  Tariff  Act  of  1930,  as 
amended,  the  Department  will  instruct 
the  U.S.  Customs  Service  to  terminate 
the  suspension  of  liquidation  of  MMF 
sweaters  from  Hong  Kong,  Korea,  and 
Taiwan,  and  proceed  with  liquidation  of 
the  subject  merchandise,  which  entered 
the  United  States  on  or  after  April  27, 


1990,  without  regard  to  antidumping 
duties. 

Dated:  )uly  7, 1994. 

Paul  L.  JoBe, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  94-17124  Filed  7-13-94:  8:45  ami 

BILLING  CODE  3$10-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

(Docket  No.  940678-4178;  I.D.  042094A] 

Taking  and  Importing  of  Marine 
Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  affirmative  finding; 

removal  of  embargo. 

SUMMARY:  NMFS  announces  a 
detennination  that  the  Republic  of 
Colombia  has  submitted  documentary 
evidence  that  establishes  that  it  has  a' 
marine  mammal  conservation  program 
and  incidental  mortality  rate  that  is 
comparable  to  that  of  the  United  States. 
As  a  result  of  this  affirmative  finding, 
yellowfin  tuna  and  products  from 
yellowfin  tuna  harvested  by  Colombia- 
flag  purse  seine  vessels  greater  than  400 
short  tons  (362.8  mt)  carrying  capacity, 
operating  in  the  eastern  tropical  Pacific 
Ocean  (ETP)  can  be  imported  into  the 
United  States  through  December  31, 
1994. 

EFFECTIVE  DATE:  This  finding  was 
effective  May  6. 1994.  and  remains  in 
effect  through  December  31. 1994. 
ADDRESSES:  Director.  Southwest  Region, 
NMFS.  501  West  Ocean  Blvd.  Suite 
4200,  Long  Beach,  CA  90731. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Dana  Wilkes,  310-980-^000,  Fax  310- 
980-4018. 

SUPPLEMENTARY  INFORMATION:  The 
Marine  Mammal  Protection  Act 
(MMPA)  (16  U.S.C.  1361  et  seq.)  requires 
a  ban  on  the  importation  of  commercial 
fish  or  products  from  fish  that  have  been 
caught  with  commercial  fishing 
technology  which  results  in  the 
incidental  kill  or  serious  injury  of  ocean 
mammals  in  excess  of  U.S.  standards.  In 
the  case  of  yellowfin  tuna  from  the  ETP, 
the  MMPA  requires  the  ban  unless 
nations  have  met  standards  comparable 
to  those  of  the  United  States.  NMFS 
regulations  at  50  CFR  216.24(e)  govern 
the  importation  of  yellowfin  tuna  caught 
by  purse  seine  vessels  in  the  ETP.  The 
regulations  require  submission  of 
certain  documentation,  including, 
among  other  things,  the  number,  by 
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s(>ecies,  of  marine  ihanunals  killed  and 
seriously  injured  ai^d  the  number  of  sets 
made. 

The  Assistant  Adiministrator  for 
Fisheries,  NOAA,  reviewed  the 
documentary  evidefice  submitted  by 
Colombia  describing  the  1993  fishing 
year  (October  1. 1942.  through 
September  30, 1992|),  and  determined 
that  the  average  rat^  of  incidental  taking 
of  marine  mammals  by  Colombia  flag 
vessels  and  Colombia's  regulatory 
program  governing  the  incidental  taking 
of  marine  mammal^  in  the  course  of 
harvesting  yellowfifi  tuna  by  purse  seine 
in  the  ETP  are  comparable  to  those  of 
the  United  States,  sk  required  by  the 
tuna  importation  poovisions  of  50  CFR 
216.24(e).  Colombian  vessels  made  only 
one  set  involving  the  encirclement  of 
marine  mammals  aid  there  were  no 
mortalities  or  injuries  resulting  from  the 
set.  Observers  assigned  by  the  Inter- 
American  Tropical  JTuna  Commission 
accompanied  100  pfercent  of  the  fishing 
trips  made  by  Coloihbia-flag  purse  seine 
vessels  in  the  ETP  auring  the  1993 
Hshing  year. 

On  May  6,  1994,  ^fter  consultation 
with  the  Department  of  State,  NMFS 
issued  an  affirmati\<e  finding  to  allow 
the  importation  of  vellowfin  tuna  and 
products  derived  fripm  vellowfin  tuna 
harvested  by  Coiomibia-flag  purse  seine 
vessels  operating  in(  the  ETP. 

Under  the  provisions  of  the 
International  Dolphin  Conservation  Act, 


it  is  unlawful,  after 


une  1. 1994,  to  buy. 


sell,  offer  for  sale,  s  lip  or  transport  in 
the  United  States  tuna  that  is  not 
dolphin  safe.  As  a  rssult  of  this 
provision,  only  tuni  i  that  has  not  been 
harvested  during  a  '  voyage  on  which 
purse  seine  nets  were  used  to  encircle 
dolphin  may  be  soli  I  or  shipped  into  the 
United  States. 

Dated:  July  7, 1994. 
Charles  Kamella, 

Acting  Program  Mana,  :ement  Officer. 
National  Marine  Fisht  ries  Service. 
jFR  Doc.  94-17065  Fi  ed  7-13-94;  8:45  ami 
nUJNO  COM  MIO-atrT 


Patent  and  Tradeniar1(  Office 

Request  for  Comments  on  Preliminary 
Draft  of  the  Report  of  the  Wording 
Group  on  Intellectiial  Property  Rights 


AGENCY:  Patent  and 
Commerce. 
ACTJON:  Notice  of 
request  for  public 


Trademark  Office. 


diaft  report  and 
ci  >mments. 


SUMMARY:  The  VVorlU 
Intellectual  Propert 
House  Information 
Force  has  issued  a 


ng  Group  on 
Rights  of  the  White 
nfrastructure  Task 
( reliminary  draft  of 


its  report,  "Intellectual  Property  and  the 
National  Information  Infrastructure," 
and  is  soliciting  pubUc  comment 
Copies  of  the  preliminary  report  may  be 
obtained  by  calling  the  U.S.  Patent  and 
Trademark  Office  at  (703)  305-9300  or 
by  sending  a  written  request  to  the 
Commissioner  of  Patents  and 
Trademarks,  U.S.  Patent  and  Trademark 
Office.  Box  4,  Washington,  DC  20231, 
marked  to  the  attention  of  Terri  A. 
South  wick.  Office  of  Legislative  and 
International  Affairs.  Public  hearings 
will  be  announced  at  a  later  date. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  7. 
1994.  Comments  in  reply  to  initial 
written  comments  may  be  submitted  no 
later  than  September  28,  1994. 
ADDRESSES:  An  original  and  four  copies 
of  comments  should  be  submitted  to  the 
Commissioner  of  Patents  and 
Trademarks,  U.S.  Patent  and  Trademark 
Office,  Box  4,  Washington,  DC  20231. 
marked  to  the  attention  of  Terri  A. 
Southwick,  Attorney-Advisor,  Office  of 
Legislative  and  International  Affairs. 
Alternatively,  comments  may  be 
submitted  electronically  to  the 
following  Internet  address:  nii- 
ip@uspto.gov.  Comments  received  will 
be  available  for  public  inspection  at  the 
Scientific  and  Technical  Information 
Center  of  the  Patent  and  Trademark 
Office.  Room  2C01.  Crystal  Plaza  3/4. 
2021  Jefferson  Davis  Highway. 
Arhngton.  Virginia,  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Terri  A.  Southwick,  Attorney- Ad  visor. 
Office  of  Legislative  and  International 
Affairs,  U.S.  Patent  and  Trademark 
Office,  Box  4,  Washington,  DC  20231. 
Telephone  (703)  305-9300  /  Fax:  (703) 
30.'>-8885. 

SUPPt.EMENTARY  INFORMATION:  The 
Working  Group  on  Intellectual  Property 
Rights,  chaired  by  Assistant  Secretary  of 
Commerce  and  Commissioner  of  Patents 
and  Trademarks  Bruce  A.  Lehman,  was 
established  as  part  of  the  White  House 
Information  Infrastructure  Task  Force. 
The  Task  Force,  chaired  by  Secretary  of 
Commerce  Ronald  H.  Brown,  was 
created  to  work  with  Congress  and  the 
private  sector  to  develop  comprehensive 
telecommunications  and  information 
policies  aimed  at  articulating  and 
implementing  the  Administration's 
vision  for  the  National  Information 
Infrastructure  (Nil). 

The  Preliminary  Draft  of  the  Report  of 
the  Working  Group  on  Intellectual 
Property  Rights  represents  the  Working 
Group  s  examination  and  analysis  to 
date  of  the  intellectual  property 
implications  of  the  NU,  and  includes  the 


Croup's  draft  findings  and 
recommendations.  While  it  addresses 
each  of  the  major  areas  of  intellectual 
property  law,  including  patent, 
trademark  and  trade  secret,  the 
preliminary  draft  focuses  primarily  on 
copyright  law  and  its  application  and 
effectiveness  in  the  context  of  the  NIL 

Dated:  |uly  8. 1994. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
(PR  Doc.  94-17119  Filed  7-13-94;  8:45  ami 

BILUNG  CODE  3510-ie-M 


Travel  and  Tourism  Administration 

Travel  and  Tourism  Advisory  Board; 
Meeting 

On  June  16, 1994,  notice  was  given  in 
the  Federal  Register  (59  FR,  Page  30916) 
that  the  Travel  and  Tourism  Advisory 
Board  would  meet  on  July  19,  1994. 
Notice  is  hereby  given  that  the  venue 
and  starting  time  have  changed  as 
follows:  The  Travel  and  Tourism 
Advisory  Board  of  the  U.S.  Department 
of  Commerce  will  meet  on  July  19. 1994. 
at  9:15  a.m.  at  the  Hampshire  House,  84 
Beacon  Street,  2nd  Floor,  The  Library, 
Boston,  Massachusetts. 

Established  March  19, 1982,  the 
Travel  and  Tourism  Advisory  Board 
consists  of  15  members,  representing  the 
major  segments  of  the  travel  and 
tourism  industry  and  state  tourism 
interests,  and  includes  one  member  of  a 
travel  labor  organization,  a  consumer 
advocate,  an  academician  and  a 
financial  exf>ert. 

Members  advise  the  Secretary  of 
Commerce  on  matters  pertinent  to  the 
Department's  responsibilities  to 
accomplish  the  purpose  of  the 
International  Travel  Act,  as  amended, 
and  provide  guidance  to  the  Under 
Secretary  for  Travel  and  Tourism. 

Agenda  items  are  as  follows: 

I.  Call  to  Order 
H.  Roll  Call 

III.  Current  Legislative  Issues 

IV.  Briefing  on  H.R.  1250 

V.  Tourism  Policy  Council  and  White  House 

Conference  on  Tourism 

VI.  USA  Marketing  Council  Report 
Vn.  USTTA  Program  Planning 

VIII.  Miscellaneous 

IX.  Adjoununent 

A  very  limited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press.  To  assure  adequate 
seating,  individuals  intending  to  attend 
should  notify  the  Committee  Control 
Officer  in  advance.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  after  the  public 
forum  and  meeting.  To  the  extent  time 


Federal  Register  /  V 


is  available,  the  presentation  of  oral 
statements  will  be  allowed. 

Karen  M.  Cardran,  Committee  Control 
Officer,  United  States  Travel  and 
Tourism  Administration,  Room  1860, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  (telephone: 
202-482-1904)  will  respond  to  public 
requests  for  information  about  the 
meeting. 
Greg  Fanner, 

Under  Secretary  of  Commerce  for  Travel  and 
Tourism. 

[FR  Doc.  94-17040  Filed  7-13-94;  8:45  am) 

BILUNQ  CODE  3510-11-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMEffTS 

Increase  of  a  Guaranteed  Access  Level 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Costa 
Rica 

July  11,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
guaranteed  access  level. 

EFFECTIVE  DATE:  July  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office^f  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
Qtjota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
D.S.C.  1854). 

The  United  States  Government  agreed 
to  increase  the  current  guaranteed 
access  level  for  Categories  347/348. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  4042,  published  on  January 
28,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  dated 
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is  available,  the  presentation  of  oral 
statements  will  be  allowed. 

Karen  M.  Cardran,  Committee  Control 
Officer,  United  States  Travel  and 
Tourism  Administration,  Room  1860. 
U.S.  Department  of  Commerce. 
Washington,  D.C.  20230  (telephone: 
202-482-1904)  will  respond  to  public 
requests  for  information  about  the 
meeting. 
Greg  Farmer, 

Under  Secretary  of  Commerce  for  Travel  and 
Tourism. 

(FR  Doc.  94-17040  Filed  7-13-94;  8:45  am) 

BILUNO  CODE  3510-11-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  a  Guaranteed  Access  Level 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  Costa 
Rica 

July  11,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasrng  a 
guaranteed  access  level. 

EFFECTIVE  DATE:  July  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  CoUinson,  International 
Trade  Specialist,  Officfrof  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  secUon  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  United  States  Government  agreed 
to  increase  the  current  guaranteed 
access  level  for  Categories  347/348. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  4042,  published  on  January 
28,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  dated 


December  23, 1993,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

July  11, 1994. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Costa  Rica  and  exp>or1ed 
during  the  twelve-month  period  which  began 
on  January  1, 1994  and  extends  through 
December  31, 1994. 

Effective  on  July  18. 1994,  you  are  directed 
to  amend  the  January  24, 1994  directive  to 
increase  the  guaranteed  access  level  for 
Categories  347/348  to  2,000,000  dozen,  as 
provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
December  9, 1993  between  the  Governments 
of  the  United  States  and  Costa  Rica. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 


Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  94-17126  Filed  7-13-94;  8:45  am) 

BILLING  CODE  3S10-OR-f 


Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Hungary 

July  11, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Custonis  reducing 
limits. 

EFFECTIVE  DATE:  July  18, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  482-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryover,  swing  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29. 1993).  Also 
see  59  FR  8913,  published  on  February 
24,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  dated 
February  4, 1994,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

July  11,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  17, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  iraf)orts  of  certain  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Hungary  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1994  and  extends  through 
December  31, 1994. 

Effective  on  July  18, 1994,  you  are  directed 
to  amend  the  directive  dated  February  17. 
1994  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
February  4. 1994  between  the  Governments 
of  the  United  States  and  the  Republic  of 
Hungary: 


Category 

Adjusted  twelve-month 
limit' 

Fabric  Group 

410  

732,560  square  me- 
ters. 
19,862  dozen. 
19,963  dozen. 
29.129  dozen. 
177,000  numbers. 

433  

434  

435  

443  

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  atter  December 
31,  1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
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Sincerely, 
Rita  D.  Hayes. 

Chairman.  Committei 
of  Textile  Agreements . 
(FR  Doc.  94-17127 
8IUJNQC00E  3S10-OR-F 
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Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fit>er  Textiles 
and  Textile  Produots  Produced  or 
Manufactured  in  Malaysia 


July  11. 1994. 

AGENCV:  Committe< 
Implementation  of 
(CITA). 


for  the 
Textile  Agreements 
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limits. 
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of  Textile  Agreements 


Committee  for  the  Implementation  of  Textile 
Agreements 
July  11, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  9, 1993,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  direcUve 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
1994  and  extends  through  December  31, 
1994. 

Effective  on  July  18. 1994.  you  are  directed 
to  amend  the  direcUve  dated  December  9. 
1993,  to  reduce  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
August  26, 1992  between  the  Governments  of 
the  United  States  and  Malaysia: 


Category 

Adjusted  twelve-month 
Umit' 

Fabric  Group 

218.  219.  220.  225- 
227.31^-315, 
317.  326  and  613/ 
614/615/617.  as  a 
group. 

Other  specife  limits 

338/339  

340/640  

78.324.890  square  me- 
ters. 

839.280  dozen. 
994,169  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  acUons  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  94-17125  Filed  7-13-94;  8;45  am) 
BILUNO  CODE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Prophylaxis  and  Treatment 
of  Cryptosporidiosis 

AGENCY:  U.S.  Army  Medical  Research 
and  Development  Command.  DOD. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6.  announcement  is  made  of  the 


availabihty  of  U.S.  Patent  Application 
Serial  No.  08/050.582  entitled 
"Prophylaxis  and  Treatment  of 
Cr>'ptosporidiosis".  filed  20  April  1993 
for  licensing.  This  patent  is  being 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 
ADDRESSES:  Office  of  the  Command 
Judge  Advocate,  U.S.  Army  Medical  . 
Research  and  Development  Command, 
Fort  Detrick,  Maryland  21702-5012. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  F.  Moran,  Patent  Attorney, 
(301)619-2065. 

SUPPt-EMENTARY  INFORMATION:  The 
invention  relates  to  methods  of 
prevention  eind/or  treating  humans  and 
other  mammals  using  newly  developed 
anti-crj'ptosporidial  agents  against 
pathogenic,  reproducing  strains  of 
Cryptosporidium  which  cause  diarrhea 
in  normal  mammals.  The  methods  of  the 
invention  require  administration  of  the 
treatment  agents  in  sufficient  dosage  to 
prevent  or  eliminate  illness  resulting 
from  normally  pathogenic 
Cryptosporidium. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  94-17117  Filed  7-13-94;  8:45  am) 

BILUNC  CODE  371(M)8-M 


DEPARTMENT  OF  EDUCATION 

[CFDA  Number:  84.267] 

State  Postsecondary  Review  Program; 
Notice  Extending  the  Period  During 
Which  a  State  Postsecondary  Review 
Entity  (SPRE)  May  Be  Reimbursed  for 
Allowable  Costs  Under  the  State 
Postsecondary  Review  Program 

Extension  of  Funding  Period  for  SPRE 
Activity:  On  July  14,  1993,  a  notice  of 
funding  formula  and  allowable  activities 
under  the  State  Postsecondary  Review 
Program  (SPRP)  for  fiscal  year  1993  was  . 
published  in  the  Federal  Register.  One 
important  provision  of  that  notice 
established  June  30, 1994  as  the  date  by 
which  the  Secretary  would  no  longer 
reimbiuse  a  State  for  allowable  direct 
costs  under  an  approved  plan  and 
budget  for  fiscal  year  1993.  The  purpose 
of  this  notice  is  to  extend  the  period 
during  which  a  State  may  be  reimbursed 
by  the  Secretary  for  allowable  costs 
incurred  in  carrying  out  allowable  SPRE 
activities  under  the  SPRP  for  the  1993 
fiscal  year.  Certain  provisions  of  the 
SPRP  final  regulations,  pubhshed  in  the 
Federal  Register  on  April  29, 1994  (59 


FR  22286),  including  those  provisions 
that  affect  the  SPRP  application  for 
fiscal  year  1994  funding  did  not  become 
effective  until  after  June  30, 1994. 
Consequently,  States  no  longer  had  - 
authority  to  request  reimbursement  for 
allowable  costs  incurred  in  carrying  out 
allowable  activities  after  the  1993  fiscal 
year  funding  period  expired.  However, 
some  States  continued  to  carry  out 
allowable  activities  imder  approved 
plans. 

This  action  is  taken  to  allow  those 
States  to  be  reimbursed  for  costs 
inairred  for  allowable  activities  after 
June  30, 1994  using  fiscal  year  1993 
funds.  The  period  diuing  which  a  State 
may  be  reimbursed  by  the  Secretary  for 
allowable  costs  incurred  in  carrying  out 
allowable  activities  under  the  SPRP  is 
extended  to  August  31, 1994. 

For  Information  Contact:  Mr.  Kenneth 
R.  Waters,  Chief,  State  Liaison  Branch, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  S.W.,  Room.  3036, 
ROB-3  Washington,  D.C  20202-5244. 
Telephone:  (202)  708-7417.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C  1099a-3. 
Dated:  July  7. 1994. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  94-17020  Filed  7-13-94;  8:45  am) 

BtLUNO  COOC  40«M>1-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Floodplain/Wettand 
Involvement  for  the  Replacement  of 
Four  Bridges  on  the  Savannah  River 
Site 

AGENCY:  Department  of  Energy  (DOE). 

ACTION:  Notice  of  floodplain  and 
wetland  involvement. 

SUMMARY:  E>OE  proposes  to  replace  four 
bridges  on  the  Savannah  River  Site 
(SRS)  near  Aiken,  South  Carolina.  The 
proposed  action  would  involve 
construction  activity  to  replace  bridges 
inthe  floodplain  and  wetlands  of  Upper 
Three  Runs  Creek  and  Tinker  Creek. 
The  scope  of  this  project  is  intended  to 
immediately  replace  three  of  these 
bridges  because  of  deteriorated, 
decayed,  or  rotten  timber  piles.  A  fourth 
bridge  would  be  scheduled  for  a  later 
replacement.  These  impacted  areas 
would  include: 
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FR  22286),  including  those  provisions 
that  affect  the  SPRP  application  for 
fiscal  year  1994  funding  did  not  become 
efi^ective  until  after  Jime  30, 1994. 
Consequently,  States  no  longer  had 
authority  to  request  reimbursement  for 
allowable  costs  incurred  in  carrying  out 
allowable  activities  after  the  1993  fiscal 
year  funding  period  expired.  However, 
some  States  continued  to  carry  out 
allowable  activities  under  approved 
plans. 

This  action  Is  taken  to  alfow  those 
States  to  be  reimbursed  for  costs 
incurred  for  allowable  activities  after 
June  30, 1994  using  fiscal  year  1993 
funds.  The  period  during  which  a  State 
may  be  reimbursed  by  the  Secretary  for 
allowable  costs  incurred  in  carrying  out 
allowable  activities  under  the  SPRP  is 
extended  to  August  31, 1994. 

For  Information  Contact:  Mr.  Kenneth 
R.  Waters,  Chief.  State  Liaison  Branch, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  S.W.,  Room,  3036, 
ROB-3  Washington,  D.C  20202-5244. 
Telephone:  t202)  7Ga-7417.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C  1099a-3. 

Dated:  July  7. 1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(PR  Doc.  94-17020  Filed  7-13-94;  8:45  am) 

BILUNO  CODE  400fr-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Floodplain/Wetiand 
Involvement  for  the  Repiacetnent  of 
Four  Bridges  on  the  Savannah  River 
Site 

AGENCY:  Department  of  Energy  (DOE). 

ACTION:  Notice  of  floodplain  and 
wetland  involvement. 

SUMMARY:  DOE  proposes  to  replace  four 
bridges  on  the  Savannah  River  Site 
(SRS)  near  Aiken,  South  Carolina.  The 
proposed  action  would  involve 
construction  activity  to  replace  bridges 
in  the  floodplain  and  wetlands  of  Upper 
Three  Runs  Creek  and  Tinker  Creek. 
The  scope  of  this  project  is  intended  to 
immediately  replace  three  of  these 
bridges  because  of  deteriorated, 
decayed,  or  rotten  timber  piles.  A  fourth 
bridge  would  be  scheduled  for  a  later 
replacement.  These  impacted  areas 
would  include: 


•  Replacement  ofBridge  603-1 3G  at 
the  intersection  of  Upper  Three  Rims 
Creek  and  SRS  Road  8-1. 

•  Replacement  of  Bridge  603-1 4G  at 
the  intersection  of  Tinker  Creek  and 
SRS  Road  8-1. 

•  Replacement  of  Bridge  603-1 5G  at 
the  intersection  of  Upper  Three  Runs 
Creek  and  SRS  Road  2-1. 

•  Replacement  of  Bridge  603-39G  at 
the  intersection  of  Tinker  Creek  and 
SRS  Road  2-1. 

These  activities  would  necessitate 
temporary  access  for  purposes  of 
construction,  as  well  as  disruptions 
caused  by  driving  new  pilings  in  areas 
considered  floodplains  and  wetlands  of 
the  SRS.  In  accordance  with  Title  10, 
CFR.  Part  1022,  DOE  will  prepare  a 
floodplain/wetland  assessment  and  will 
perform  this  proposed  action  in  a 
manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplains  and  wetlands. 
DATES:  Comments  on  the  proposed 
actions  are  due  on  or  before  July  29. 
1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Floodplain/Wetlands 
Comments,  Stephen  R.  Wright,  Director, 
Environmental  and  Laboratory  Programs 
Division,  U.S.  Department  of  Energy, 
Savannah  River  Operations  Office,  P.O. 
Box  A,  Aiken,  South  Carolina  29802. 
The  phone  number  is  (803)  725-3957. 
Fax  comments  to:  (803)  725-7688. 
FOR  FURTHER  INFORMATION  ON  GENERAL 
FLOODPUMN/WETLANOS  ENVIRONMENTAL 
REVIEW  REQUIREMENTS,  PLEASE  CONTACT: 
Ms.  Carol  M.  Borgstrom,  Director,  Office 
of  NEPA  Oversight  (EH-25).  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Telephone  (202) 
586-4600  or  (800) 472-2756. 

A  location  map  showing  the  project 
sites  and  further  information  can  be 
obtained  from  the  Savannah  River 
Operations  Office  (see  ADDRESSES 
above). 

SUPPLEMENTARY  INFORMATION:  The 
bridges  on  SRS  Road  8-1  (603-13G  and 
603-14G)  which  cross  Upper  Three 
Runs  Creek  and  Tinker  Creek  will  be 
replaced  with  minimal  short-term 
impact  and  no  long-term  impact  to 
wetlands  or  floodplains.  This  is  because 
sufficient  shoulder  exists  to  allow 
abutment  build-up  without  soil  moving 
into  the  wetlands.  A  storm  water  and 
sediment  control  plan  will  be  required 
prior  to  bridge  replacements  in  order  to 
minimize  sediments  eroding  into  the 
adjacent  wetlands  and  floodplain.  The 
wetlands  and  floodplains  along  Bridge 
603-13G  &  Road  8-1  is  located  within 
an  area  set  aside  for  research.  However, 
there  is  sufficient  shoulder  on  each  side 


of  the  stream  to  allow  the  replacement 
work  to  occur  without  impacts  to  the  set 
aside  area. 

The  bridge  (603-1 5G)  that  spans 
Upper  Three  Runs  Creek  on  SRS  Road 
2-1  will  be  replaced  with  minimal 
short-term  impact  and  no  long-term 
impact  to  wetlands  or  floodplains.  The 
bridge  (603-39G)  that  spans  Tinker 
Creek  on  SRS  Road  2-1  would  be 
scheduled  for  replacement  in  the  future 
as  funding  becomes  available. 

The  work  required  to  replace  these 
bridges  would  be  accomplished  firom 
the  existing  roadbeds  using  a  crane  for 
pile  driving,  erection,  and  demolition. 
The  only  disturbance  to  the  stream  is 
anticipated  to  result  from  the 
installation  of  two  piles  to  supp>ort  the 
center  span  of  the  bridges.  Prestressed. 
precast  concrete  beams  will  be  used  to    ■ 
construct  longer  spans  in  order  to 
minimize  pile  installation  in  the  stream. 
A  small  amount  of  sediment  would  be 
expected  to  go  into  the  stream  where  the 
work  is  in  the  channel  and  temporarily 
increase  the  stream's  sediment  load 
level.  These  increased  sediment  loads 
would  be  less  than  that  encountered 
after  a  heavy  rainstorm.  The  old  bridge 
supports  would  be  cut  off  at  the  stream 
bed  which  may  affect  the  flow  of  the 
stream.  The  bridges  would  be  replaced 
at  their  present  locations;  there  should 
be  no  loss  or  long^erm  impact  to  SRS 
floodplains  or  wetlands. 

DOE  intends  to  investigate 
alternatives  to  placing  pilings  in  stream 
channels  and  mitigation  measures  to 
minimize  potential  Impacts  to  the 
floodplain  and  wetlands.  There  would 
be  no  operation  of  construction 
equipment  or  storage  of  equipment  or 
materials  in  wetland  areas.  TTie  existing 
unpaved  roadways  would  be  used  for 
operation  of  construction  equipment 
and  as  a  material  laydown  area.  There 
would  be  no  excavation  or  deposition  of 
fill  material  in  wetlands.  The  only 
impact  to  wetlands  would  be  from  the 
installation  of  the  piUngs  in  stream 
channels  and  pilings  cut  off  at  stream 
beds.  It  is  expected  that  no  hazardous 
wastes  or  materials  would  be  released  in 
accomplishing  the  proposed  action. 
Other  erosion  control  measures,  such  as 
riprap  berms  along  existing  roadway, 
temporary  and  permanent  seeding,  and 
increasing  the  gravel  thickness  of  the 
existing  roadway  may  also  be 
implemented  to  ensure  there  is  no 
deposition  in  downslope  wetland  areas. 
The  new  abutments  would  be  set  on 
pilings  placed  outside  the  existing 
wetland  limits  on  the  existing  roadway 
preventing  any  impacts  to  the  stream 
and  wetlands.  Sediment  ftvm 
installation  of  the  pilings  in  the  stream 
channels  could  cause  a  short  term 
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impact  to  the  downstream  aquatic 
system.  This  impact  would  be  very 
minor  eompared  to  the  regular  sediment 
load  of  Upper  Three  Runs  and  Tinker 
Creeks  resulting  froqi  a  rainstorm  and 
should  not  last  mor^  than  a  few  days 
following  completion  of  the  work.  The 
amount  of  sediment  created  by  the 
hiitial  driving  of  each  pile  is  expected 
to  be  measured  in  ounces.  A  portable  U- 
shaped  silt  fence  would  be  placed 
downstream  during  pile  installation  to 
collect  any  sediment  displaced.  Long- 
term  construction  irApacts  in  floodplain 
and  wetland  areas  soould  not  be  a 
factor,  since  the  bridges  are  to  be 
replaced  at  their  present  locations. 

A  storm  water  and  sediment  control 
plan  would  be  developed  so  that  the 
proposed  action  conlplies  with 
applicable  State  and]  local  floodplain 
protection  standards  and  further,  to 
ensiu^  that  no  additional  impacts  to 
wetlands  would  occur  due  to  erosion 
and  sedimentation,  pest  management 
practices  would  be  employed  during 
construction  and  ma(intenance  activities 
associated  with  the^  proposed  actions. 
In  accordance  with  DOE  regulations  for 
compliance  with  floodplain  and 
wetlands  environm*ital  review 
requirements  {10  CF  R  Part  1022),  DOE 
will  prepare  a  Flood  slain/Wetlands 
Assessment  for  this  )roposed  DOE 
action. 

Issued  in  Washingtoji,  DC,  on  this  8th  day 
of  July  1994. 
Donald  F.  Knuth, 
Acting  Deputy  AssistaM 
Transition  and  Technical 
Programs. 
jFR  Doc.  94-17137  Fil|d  7-13-94;  8:45  ami 

BiUiNQ  CODE  6«50-01-P 


Secretary  for  Facility 
Support  Defense 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservatiqn  Program  for 
Consumer  Product^:  Granting  of  the 
Application  for  Inte^m  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
DOE  Furnace  Test  Procedures  from 
Evcon  Industries,  Inc.  (Case  No.  F-072) 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  pepartment  of 
Energy. 
action:  Notice. 

SUMMARY:  Today's  njotice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Evcon  Industries,  Inc.  (Evcon)  from  the 
existing  Department  of  Energy  (DOE) 
test  procedure  regarding  blower  time 
delay  for  the  company's  AGU,  BGU,  and 
BCD  series  gas  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waivei"  from  Evcon. 


IMI 


Evcon's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE 
furnace  test  procedure  relating  to  the 
blower  time  delay  specification.  Evcon 
seeks  to  test  using  a  blower  delay  time 
of  30  seconds  for  its  AGU.  BGU,  and 
BGD  series  gas  furnaces  instead  of  the 
specified  1.5-minute  delay  between 
burner  on-time  and  blower  on-time.  The 
Department  is  soUciting  comments. 
data,  and  information  respecting  the 
Petition  for  Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  August 
15, 1994. 

ADDRESS:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  F-072, 
Mail  Stop  EE-43,  Room  5E-066, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
(202)  586-7140. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-^31,  Forrestal  Building,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  586- 
7140 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Coimsel, 
Mail  Station  GC-72.  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPAct),  PubUc  Law 
102-486, 106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measiu«  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26, 1980. 
creating  the  waiver  process.  45  FR 


64108.  Thereafter,  DOE  further  amended 
the  appUance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily,  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures,  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiver  is    . 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  May  11, 1994,  Evcon  filed  an  - 
Application  for  Interim  Waiver 
regarding  blower  time  delay.  Evcon's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead, 
Evcon  requests  the  allowance  to  test 
using  a  30-second  blower  time  delay 
when  testing  its  AGU,  BGU,  and  BGD 
series  gas  furnaces.  Evcon  states  that  the 
30-second  delay  is  indicative  of  how 
these  furnaces  actually  operate.  Such  a 
delay  results  in  a  1.0  to  2.0  percent 
improvement  in  overall  energy 
efficiency.  Since  current  DOE  test 
procedures  do  not  address  this  variable 
blower  time  delay,  Evcon  asks  that  the 
Interim  Waiver  be  granted. 

The  Department  has  published  a 
Notice  of  Proposed  Rulemaking  on 
August  23, 1993,  (58  FR  44583)  to 


amend  the  furnace  test  procedure, 
which  addresses  the  above  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  DOE  to  Coleman  Company.  50  FR 
2710,  January  18. 1985;  Magic  Chef 
Company.  50  FR  41553,  October  11, 
1985;  Rheem  Manufacturing  Company, 
53  FR  48574,  December  1. 1988. 56  FR 
2920,  January  25. 1991.  57  FR  10166. 
March  24. 1992.  and  57  FR  34560. 
August  5. 1992;  Trane  Company.  54  FR 
19226.  May  4, 1989,  56  FR  6021. 
February  14. 1991,  57  FR  10167.  March 
24. 1992.  57  FR  22222,  May  27. 1992. 
and  58  FR  68138.  December  23. 1993; 
Lennox  Industries.  55  FR  50224. 
December  5, 1990.  57  FR  49700, 
November  3. 1992,  58  FR  68136. 
December  23. 1993.  and  58  FR  68137. 
December  23, 1993;  Inter-City  Products 
Corporation.  55  FR  51487,  December  14, 
1990.  and  56  FR  63945,  December  6, 
1991;  DMO  Industries.  56  FR  4622. 
February  5, 1991;  Heil-Quaker 
Corporation,  56  FR  6019,  February  14. 
1991;  Carrier  Corporation,  56  FR  6018. 
February  14. 1991,  57  FR  38830.  August 
27. 1992.  58  FR  68131.  December  23. 
1993,  58  FR  68133,  December  23. 1993   , 
and  59  FR  14394,  March  28, 1994; 
Amana  Refrigeration  Inc.,  56  FR  27958. 
June  18. 1991,  56  FR  63940.  December 
6.  1991.  57  FR  23392.  June  3. 1992.  and 
58  FR  68130.  December  23. 1993; 
Snyder  General  Corporation,  56  FR 
54960,  September  9, 1991;  Goodman 
Manufacturing  Corporation.  56  FR 
51713.  October  15. 1991.  57  FR  27970. 
June  23. 1992  and  59  FR  12586,  March 
17,  1994;  The  Ducane  Company  Inc..  56 
FR  63943.  December  6. 1991,  57  FR 
10163,  March  24, 1992,  and  58  FR 
68134,  December  23, 1993;  Armstrong 
Air  Conditioning,  Inc.,  57  FR  899, 
January  9,  1992,  57  FR  10160.  March  24. 
1992.  57  FR  10161,  March  24.  1992,  57 
FR  39193,  August  28. 1992.  and  57  FR 
54230,  November  17, 1992;  Thermo 
Products.  Inc..  57  FR  903.  January  9. 
1992;  Consolidated  Industries 
Corporation.  57  FR  22220.  May  27, 
1992;  Evcon  Industries.  Inc..  57  FR 
47847.  October  20. 1992;  and  Bard 
Manufacturing  Company,  57  FR  53733. 
November  12. 1992.  Thus,  it  appears 
likely  that  the  Petition  for  Waiver  will 
be  granted  for  blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  js  in  the  public 
interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Evcon  an  Interim  Waiver  for  its 
AGU,  BGU.  and  BGD  series  gas 
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amend  the  furnace  test  procedure, 
which  addresses  the  above  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  DOE  to  Coleman  Company,  50  FR 
2710,  January  18, 1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 
1985;  Rheem  Manufacturing  Company, 
53  FR  48574,  December  1, 1988. 56  FR 
2920,  January  25, 1991. 57  FR  10166. 
March  24. 1992.  and  57  FR  34560, 
August  5, 1992;  Trane  Company,  54  FR 
19226,  May  4, 1989.  56  FR  6021. 
February  14. 1991,  57  FR  10167.  March 
24. 1992.  57  FR  22222,  May  27. 1992. 
and  58  FR  68138,  December  23, 1993: 
Lennox  hidustries.  55  FR  50224, 
December  5.  1990,  57  FR  49700, 
November  3. 1992,  58  FR  68136, 
December  23, 1993,  and  58  FR  68137. 
December  23, 1993;  Inter-City  Products 
Corporation,  55  FR  51487,  December  14, 
1990.  and  56  FR  63945,  December  6, 
1991;  DMO  Industries.  56  FR  4622, 
February  5, 1991;  Heil-Quaker 
Corporation.  56  FR  6019.  February  14, 
1991;  Carrier  Corporation.  56  FR  6018, 
February  14, 1991,  57  FR  38830.  August 
27. 1992.  58  FR  68131,  December  23, 
1993.  58  FR  68133,  December  23. 1993   , 
and  59  FR  14394.  March  28, 1994; 
Amana  Refrigeration  Inc.,  56  FR  27958, 
June  18, 1991,  56  FR  63940,  December 
6.  1991,  57  FR  23392,  June  3, 1992,  and 
58  FR  68130,  December  23, 1993; 
Snyder  General  Corporation,  56  FR 
54960,  September  9, 1991;  Goodman 
Manufacturing  Corporation.  56  FR 
51713.  October  15. 1991.  57  FR  27970. 
June  23, 1992  and  59  FR  12586,  March 
17. 1994;  The  Ducane  Company  Inc..  56 
FR  63943,  December  6, 1991,  57  FR 
10163,  March  24, 1992,  and  58  FR 
68134,  December  23, 1993;  Armstrong 
Air  Conditioning,  Inc.,  57  FR  899, 
January  9,  1992,  57  FR  10160,  March  24. 
1992.  57  FR  10161,  March  24,  1992.  57 
'  FR  39193,  August  28, 1992,  and  57  FR 
54230,  November  17, 1992;  Thermo 
Products.  Inc.,  57  FR  903,  January  9. 
1992;  Consolidated  Industries 
Corporation.  57  FR  22220,  May  27, 
1992;  Evcon  Industries,  Inc.,  57  FR 
47847,  October  20, 1992;  and  Bard 
Manufacturing  Company,  57  FR  53733. 
November  12. 1992.  Thus,  it  appears 
likely  that  the  Petition  for  Waiver  will 
be  granted  for  blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  js  in  the  public 
interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Evcon  an  Interim  Waiver  for  its 
AGU,  BGU,  and  BCD  series  gas 


furnaces.  Pursuant  to  paragraph  (e)  of 
Section  430.27  of  the  Code  of  Federal 
Regulations  Part  430.  the  following 
letter  granting  the  Application  for 
Interim  Waiver  to  Evcon  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
Part  430.27.  DOE  is  hereby  publishing 
the  'Tetition  for  Waiver"  in  its  entirety. 
The  petition  contains  no  confidential 
-  information.  The  Department  solicits 
comments,  data,  and  information 
respecting  the  petition. 

Issued  in  Washington.  DC;  July  9. 1994. 
Chrisdne  A.  Ervin, 

Assistant  Secretary.  Energy  Efficiency  and 
Henewoble  Energy. 

.  Department  of  Energy 

Washington.  DC  20585 
July  9. 1994 

Mr.  Tom  Chase. 

Senior  Design  Engineer.  Evcon  Industries. 

Inc..  P.O.  Box  19014.  Wichita.  KS  67204- 

9014 
Dear  Nilr.  Chase:  This  is  in  response  to  your - 
May  11, 1994,  Application  for  Interim  Waiver 
and  Petition  for  Waiver  from  the  Department 
of  Energy  (DOE)  test  procedure  regarding 
blower  time  delay  for  Evcon  Industries.  Inc. 
(Evcon)  AGU.  BGU.  and  BCD  series  gas 
furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company.  50  FR  2710. 
January  18, 1985;  Magic  Chef  Company.  50 
FR  41553.  October  11. 1985;  Rheem 
Manufacturing  Company.  53  FR  48574. 
December  1. 1988.  56  FR  2920,  January  25. 

1991.  57  FR  10166.  March  24. 1992.  and  57 
FR  34560.  August  5, 1992;  Trane  Company. 
54  FR  19226.  May  4, 1989.  56  FR  6021. 
February  14, 1991.  57  FR  10167.  March  24. 

1992.  57  FR  22222.  May  27, 1992,  and  58  FR 
68138.  December  23. 1993;  Lennox 
Industries,  55  FR  50224,  December  5. 1990. 
57  FR  49700,  November  3, 1992,  58  FR 
68136.  December  23. 1993.  and  58  FR  68137. 
December  23. 1993;  Inter-City  Products 
Corporation,  55  FR  51487,  December  14. 

1990.  and  56  FR  63945,  December  6. 1991 : 
DMO  Industries.  56  FR  4622.  February  5. 
1991;  Heil-Quaker  Corporation.  56  FR6019. 
February  14. 1991;  Carrier  Corporation,  56  FR 
6018.  February  14. 1991.  57  FR  38830, 
August  27, 1992,  58  FR  68131,  December  23. 

1993.  58  FR  681 33,  December  23. 1993  and 
59  FR  14394.  March  28. 1994;  Amana 
Refrigeration  Inc.,  56  FR  27958.  June  18. 

1991.  56  FR  63940,  December  6, 1991,  57  FR 
23392.  June  3, 1992.  and  58  FR  68130. 
December  23, 1993;  Snyder  General 
Corporation.  56  FR  54960.  September  9. 
1991;  Goodman  Manufacturing  Corporation, 

56  FR  51713.  October  15. 1991,  57  FR  27970. 
June  23, 1992  and  59  FR  12586,  March  17, 
1994;  The  Ducane  Company  Inc..  56  FR 
63943.  December  6, 1991.  57  FR  10163. 
March  24. 1992.  and  58  FR  68134.  December 
23. 1993;  Armstrong  Air  Conditioning.  Inc.. 

57  FR  899,  January  9. 1992,  57  FR  10160. 
March  24, 1992,  57  FR  10161.  March  24, 

1992.  57  FR  39193,  August  28. 1992.  and  57 
FR  54230,  November  17, 1992;  Thermo 


Products,  Inc.,  57  FR  903.  January  9.  1992; 
Consolidated  Industries  Corporation.  57  FR 
22220.  May  27. 1992;  Evcon  Industries.  Inc. 
57  FR  47847,  October  20. 1992;  and  Bard 
Manufacturing  Company.  57  FR  53733, 
November  12, 1992.  Thus,  it  appears  likely 
that  the  Petition  for  Waiver  will  be  granted 
for  blower  time  delay. 

Evcon's  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what,  if  any,  economic  impact  or 
competiUve  disadvantage  Evcon  will  likely 
experience  absent  a  favorable  determination 
on  its  application. 

However,  in  those  instances  where  the 
likely  success  of  the  PetiUon  for  Waiver  has 
been  demonstrated,  based  upon  DOE  having 
granted  a  waiver  for  a  similar  product  design, 
it  is  in  the  public  interest  to  have  similar 
products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Therefore,  Evcon's  Application  for  an 
Interim  Waiver  from  the  £X)E  test  procedure 
for  its  AGU.  BGU,  and  BCD  series  gas 
furnaces  regarding  blower  time  delay  is 
granted. 

Evcon  shall  be  permitted  to  test  its  AGU. 
BGU.  and  BGO  series  gas  furnaces  on  the 
basis  of  the  test  procedures  specified  in  10 
CFR  Part  430.  Subpart  B.  Appendix  N.  with 
the  moditication  set  forth  below: 

(i)  Section  3.0  in  Appendix  N  is  deleted 
and  replaced  with  the  following  paragraph: 

3.0    Test  Procedure.  Testii^  and 
measurements  shall  be  as  specified  in 
Section  9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  Sections  9.2.2, 9.3.1,  and  9.3.2. 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions  are 
achieved  following  the  cool-down  test  and 
the  required  measurements  performed,  turn 
on  the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumer(8)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t-)  unless:  (1)  the  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulation  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together,  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1,5  minutes,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower,  or  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature,  if  the  fan  control  is 
permitted  to  start  the  blower,  measure  time 
delay  (t-)  using  a  stop  watch.  Record  the 
measured  temperatures,  [hiring  the  heat-up 
test  for  oil-fueled  furnaces,  maintain  the  draft 
in  the  flue  pipe  within  tO.Ol  inch  of  water 
column  of  the  manufacturers  recommended 
on-period  drafL 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  t>e  removed  or  modified 
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at  any  time  upon  a  detetmination  that  the 
fectual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  s  lall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver, 
and  may  be  extended  fo  r  an  additional  180- 
day  period,  if  necessary 

Sincerely, 
Christiiie  A.  Ervin, 

Assistant  Secretary,  fn^jy  Efficiency  and 
Fenewable  Energy. 

Evcon  Industries,  Inc. 

May  11,1994. 
Mr.  Cyrus  Nasseri, 

Assistant  Secretary,  Conservation  and 
Fenewable  Energy,  United  States 
Department  ofEnei  gy,  1000 
Independence  Avei  ueSW..  Washington, 
DC  20585 

Dear  Mr.  Nasseri:  Pies  se  consider  this 
petition  for  weiiver  and  i  ipplication  for 
interim  waiver  submittad  pursuant  to  title  10 
CFR  430.27.  Waiver  is  r^uested  from  the 
furnace  test  procedure  Prescribed  in 
Appendix  N  to  Subpart  B  of  Part  430.  The 
current  test  procedure  requires  a  1.5  minute 
delay  from  burner  starts  p  to  blower  startup. 
Evcon  is  requesting  autliorization  to  use  a  30 
second  blower  delay  on  our  AGU,  BGU  and 
BCD  Series  gas  furnaces .  These  units  are 
equipped  with  an  electrsnic  device  which 
controls  the  blower,  using  a  fixed,  non- 
adjustable  timing  sequence. 

This  30  second  time  d  elay  reduces  the 
amount  of  heat  lost  out  <  >f  the  vent  system 
during  warm-up,  resulting  in  a  1  to  2  percent 
improvement  in  overall  energy  efficiency. 
The  current  test  procedi  ire  does  not  give 
Evcon  credit  for  this  em  igy  savings. 

Evcon  has  previously  (been  granted  waivers 
regarding  furnace  blower  on  timings,  as  have 
most  other  manufacturers  of  gas  furnaces. 
Also  ASHRAE  Standard  103-1993.  paragraph 
9.5.1.2.2  specifically  addresses  testing  of 
furnaces  with  fixed  blo\  ^er  time  delays. 

Confidential  test  data  (which  verifies  these 
energy  savings  are  avaiL  ible  to  you  upon  your 
request  A  copy  of  this  { etition  for  waiver 
and  application  for  intei  im  waiver  is  being 
sent  to  other  domestic  rf  anufacturers  of 
simitar  products. 

Sincerely, 
Tom  Chase, 
Senior  Design  Engineer. 
IFR  Doc  94-17136  File^  7-13-94;  8:45  am] 

BILUNG  COOC  «450-01-P 


Energy  Conservatioii  Program  for 
Consumer  Products;  Granting  of  the 
Application  for  Interirn  Waiver  and 
Publishing  of  the  Petition  for  Wah/er  of 
DOE  Furnace  Test  Procedures  From 
York  Intemationai  Corporation  (Case 
No.  F-073) 


AGENCY:  Office  of  Energy 
Renewable  Energy 
Energy. 

ACTION:  Notice. 


Efficiency  and 
Department  of 


SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
York  Intemationai  Corporation  (York) 
from  the  existing  Department  of  Energy 
(DOE)  test  procedure  regarding  blower 
time  delay  for  the  company's  P2DP, 
PBKD,  and  XED02  lines  of  induced  draft 
furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  York.  York's 
Petition  for  Waiver  requests  DOE  to 
grant  relief  from  the  DOE  furnace  test 
procedure  relating  to  the  blower  time 
delay  specification.  York  seeks  to  test 
using  a  blower  delay  time  of  30  seconds 
for  its  P2DP,  PBKD.  and  XED02  lines  of 
induced  draft  furnaces  instead  of  the 
specified  1.5-minute  delay  between 
burner  on-time  and  blower  on-time.  The 
Department  is  soliciting  comments, 
data,  and  information  respecting  the 
Petition  for  Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  August 
15, 1994. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  F-073, 
Mail  Stop  EE-43,  Room  5E-066, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202) 586-7140. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Hasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Stop  EE- 
431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  EX:  20585,  (202)  586- 
7140 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Stop  GC-72.  Forrestal  Building, 
1000  Inde{>endence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
9507 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619, 92  Stat.  3266.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  and  the  Energy 
Pohcy  Act  of  1992  (EPAct).  Public  Law 
102-486. 106  Stat.  2776.  which  requires 
DOE  to  prescribe  standardized  te.st 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 


products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consimiers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26, 1980. 
creating  the  waiver  process.  45  FR 
64108.  Thereafter.  DOE  further  amended 
the  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily,  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures,  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiver  is 
denied,  if  it  appears  hkely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver  whichever  is  sooner, 
and  may  be  extended  for  an  additional 
180  days,  if  necessary. 

On  June  16, 1994,  York  filed  an 
Application  for  Interim  Waiver 
regarding  blower  time  delay.  York's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  l.S-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead,  York 
requests  the  allowance  to  test  using  a 
30-second  blower  time  delay  when 
testing  its  P2DP,  PBKD,  and  XED02 
lines  of  induced  draft  furnaces.  York 
states  that  the  30-second  delay  is 


indicative  of  how  these  furnaces 
actually  operate.  Such  a  delay  results  in 
an  approximately  0.5  percent 
improvement  in  energy  efficiency.  Since 
current  DOE  test  procedures  do  not 
address  this  variable  blower  time  delay, 
York  asks  that  the  Interim  Waiver  be 
granted. 

The  Department  has  published  a 
Notice  of  Proposed  Rulemaking  on 
August  23, 1993,  (58  FR  44583)  to 
amfend  the  furnace  test  procedure, 
which  addresses  the  above  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  DOE  to  Coleman  Company,  50  FR 
2710.  January  18, 1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 
1985;  Rheem  Manufacturing  Company, 
53  FR  48574,  December  1, 1988:  56  FR 
2920,  January  25, 1991,  57  FR  10166, 
March  24, 1992,  and  57  FR  34560. 
August  5, 1992;  Trane  Company,  54  FR 
19226,  May  4. 1989,  56  FR  6021, 
February  14. 1991.  57  FR  10167.  March 
24. 1992.  57  FR  22222.  May  27, 1992, 
and  58  FR  68138.  December  23. 1993; 
Lennox  Industries,  55  FR  50224, 
December  5, 1990,  57  FR  49700, 
November  3, 1992.  58  FR  68136, 
December  23. 1993,  and  58  FR  68137, 
December  23, 1993;  Inter-City  Products 
Corporation,  55  FR  51487,  December  14, 
1990,  and  56  FR  63945,  December  6, 
1991;  DMO  Industries,  56  FR  4622, 
February  5. 1991;  Heil-Quaker 
Corporation,  56  FR  6019,  February  14, 
1991;  Carrier  Corporation,  56  FR  6018, 
February  14.  1991,  57  FR  38830,  August 
27, 1992,  58  FR  68131,  December  23. 
1993,  58  FR  68133,  December  23, 1993 
and  59  FR  14394,  March  28, 1994; 
Amana  Refrigeration,  Inc..  56  FR  27958, 
June  18. 1991,  56  FR  63940,  December 
6. 1991,  57  FR  23392,  June  3, 1992.  and 
58  FR  68130.  December  23, 1993; 
Snyder  General  Corporation,  56  FR 
54960,  September  9, 1991;  Goodman 
Manufacturing  Corporation,  56  FR 
51713,  October  15, 1991,  57  FR  27970, 
Jtme  23, 1992  and  59  FR  12586,  March 
17. 1994;  The  Ducane  Company,  Inc.,  56 
FR  63943.  December  6, 1991,  57  FR 
10163,  March  24, 1992,  and  58  FR 
68134,  December  23, 1993;  Armstrong 
Air  Conditioning,  Inc.,  57  FR  899, 
January  9, 1992,  57  FR  10160,  March  24. 
1992.  57  FR  10161.  March  24. 1992.  57 
FR  39193.  August  28, 1992.  and  57  FR 
54230,  November  17, 1992;  Thermo 
Products,  Inc.,  57  FR  903.  January  9, 
1992;  Consolidated  Lidustries 
Corporation,  57  FR  2220,  May  27. 1992; 
Evcon  Industries.  Inc.,  57  FR  47847, 
October  20, 1992;  and  Bard 
Manufacturing  Company,  57  FR  53733. 
November  12. 1992.  Thus,  it  appears 
likely  that  the  Petition  for  Waiver  will 
be  granted  for  blower  time  delay. 


indicative  of  how  these  furnaces 
actually  operate.  Such  a  delay  results  in 
an  approximately  0.5  percent 
improvement  in  energy  efficiency.  Since 
current  DOE  test  procedures  do  not 
address  this  variable  blower  time  delay, 
York  asks  that  the  Interim  Waiver  be 
granted. 

The  Department  has  published  a 
Notice  of  Proposed  Rulemaking  on 
August  23. 1993,  (58  FR  44583)  to 
am^nd  the  furnace  test  procedure, 
which  addresses  the  above  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  DOE  to  Coleman  Company,  50  FR 
2710,  January  18, 1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 
1985;  Rheem  Manufacturing  Company, 
53  FR  48574,  December  1, 1988;  56  FR 
2920,  January  25, 1991.  57  FR  10166, 
March  24, 1992,  and  57  FR  34560, 
August  5. 1992;  Trane  Company,  54  FR 
19226.  May  4. 1989.  56  FR  6021, 
February  14, 1991,  57  FR  10167,  March 
24, 1992,  57  FR  22222,  May  27, 1992, 
and  58  FR  68138,  December  23. 1993; 
Lennox  Industries,  55  FR  50224, 
December  5, 1990,  57  FR  49700, 
November  3, 1992.  58  FR  68136, 
December  23. 1993,  and  58  FR  68137, 
December  23, 1993;  Inter-City  Products 
Corporation,  55  FR  51487,  December  14, 
1990.  and  56  FR  63945.  December  6, 
1991;  DMO  Industries.  56  FR  4622. 
February  5. 1991;  Heil-Quaker 
Corporation.  56  FR  6019,  February  14, 
1991;  Carrier  Corporation,  56  FR  6018. 
February  14. 1991.  57  FR  38830.  August 
27. 1992,  58  FR  68131.  December  23, 
1993,  58  FR  68133,  December  23. 1993 
and  59  FR  14394.  March  28. 1994; 
Amana  Refrigeration.  Inc.,  56  FR  27958, 
June  18, 1991.  56  FR  63940.  December 
6. 1991.  57  FR  23392.  June  3. 1992.  and 
58  FR  68130.  December  23. 1993; 
Snyder  General  Corporation,  56  FR 
54960.  September  9. 1991;  Goodman 
Manufacturing  Corporation.  56  FR 
51713.  October  15. 1991.  57  FR  27970. 
Jvme  23, 1992  and  59  FR  12586.  March 
17. 1994;  The  Ducane  Company.  Inc.,  56 
FR  63943.  December  6. 1991.  57  FR 
10163.  March  24. 1992.  and  58  FR 
68134.  December  23. 1993;  Armstrong 
Air  Conditioning.  Inc.,  57  FR  899, 
January  9, 1992,  57  FR  10160,  March  24, 
1992,  57  FR  10161,  March  24. 1992.  57 
FR  39193.  August  28. 1992.  and  57  FR 
54230.  November  17. 1992;  Thermo 
Products.  Inc..  57  FR  903.  January  9. 
1992;  Consolidated  Industries 
Corporation,  57  FR  2220,  May  27. 1992; 
Evcon  Industries.  Inc..  57  FR  47847, 
October  20. 1992;  and  Bard 
Manufacturing  Company.  57  FR  53733. 
November  12. 1992.  Thus,  it  appears 
likely  that  the  Petition  for  Waiver  will 
be  granted  for  blower  time  delay. 
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In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  pubhc 
interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above.  DOE  is 
granting  York  an  Interim  Waiver  for  its 
P2DP,  PBKD.  and  XED02  Unes  of 
induced  draft  furnaces.  Pursuant  to 
paragraph  (e)  of  Section  430.27  of  the 
Code  of  Federal  Regulations  Part  430, 
the  following  letter  granting  the 
Application  for  Interim  Waiver  to  York 
was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  conHdential 
information.  The  Department  solicits 
comments,  data,  and  information 
respecting  the  petition. 

Issued  in  Washington,  DC,  July  9. 1994. 
Christine  A.  Ervia, 

Assistant  Secretary,  Energy  Efficiency  and 

Renewable  Energy. 

July  9, 1994 

Mr.  Michael  B.  Eberlein.  P.E., 

Engineering  Manager— Furnace  Products. 

York  Internationa]  Corporation.  P.O.  Box 

4022,  Elyria,  OH  44036 

Dear  Mr.  Eberlein:  This  is  in  response  to 
your  June  16. 1994,  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedure 
regarding  blower  time  delay  for  York 
International  Corporation  (York)  P2DP. 
PBKD.  and  XED02  lines  of  induced  draft 
furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
DOE  to  Coleman  Company,  50  FR  2710, 
January  18, 1985;  Magic  Chef  Company,  50 
FR  41553,  October  11. 1985;  Rheem 
Manufacturing  Company,  53  FR  48574. 
December  1, 1988,  56  FR  2920,  January  25, 

1991,  57  FR  10166,  March  24. 1992,  and  57 
FR  34560,  August  5, 1992;  Trane  Company. 
54  FR  19226,  May  4, 1989,  56  FR  6021. 
February  14, 1991.  57  FR  10167,  March  24, 

1992,  57  FR  22222.  May  27.1992,  and  58  FR 
68138,  December  23, 1993;  Lennox 
IndusU-ies.  55  FR  50224,  December  5, 1990, 
57  FR  49700,  November  3. 1992,  58  FR 
68136.  December  23, 1993,  and  58  FR  68137. 
December  23, 1993;  Inter-City  Products 
Corporation,  55  FR  51487,  December  14.  - 

1990.  and  56  FR  63945,  December  6, 1991: 
DMO  Industries.  56  FR  4622,  February  5. 
1991;  Heil-Quaker  Corporation,  56  FR  6019. 
February  14. 1991;  Carrier  Corporation,  56  FR 
6018,  February  14, 1991.  57  FR  38830. 
August  27, 1992,  58  FR  68131,  December  23, 

1993,  58  FR  68133,  December  23, 1993  and 
59  FR  14394,  March  28, 1994;  Amana 
Refrigeration  Inc,  56  FR  27958,  June  18, 

1991.  56  FR  63940,  December  6. 1991,  57  FR 
23392,  lune  3. 1992,  and  58  FR  68130, 
December  23. 1993:  Snyder  General 
Corporation,  56  FR  54960,  September  9. 


1991;  Goodman  Manubcturing  Corporation. 

56  FR  51713,  October  15. 1991,  57  FR  27970. 
June  23, 1992  and  59  FR  12586.  March  17. 
1994;  The  Ducane  Company  Inc.,  56  FR 
63943,  December  6, 1991.  57  FR  10163, 
March  24. 1992.  and  58  FR  68134.  December 
23, 1993:  Armstrong  Air  Conditioning,  Inc.. 

57  FR  899,  January  9, 1992,  57  FR  10160. 
March  24, 1992,  57  FR  10161,  March  24, 
1992.  57  FR  39193.  August  28. 1992.  and  57 
FR  54230,  November  17. 1992;  Thermo 
Products,  Inc.,  57  FR  903.  January  9, 1992; 
Consolidated  Industries  Corporation,  57  FR 
22220,  May  27, 1992;  Evcon  Industries,  Inc. 
57  FR  47847,  October  20, 1992:  and  Bard 
Manufacturing  Company,  57  FR  53733, 
November  12. 1992.  Thus,  it  app>ears  likely 
that  the  Petition  for  Waiver  will  be  granted 
for  blower  time  delay. 

York's  Application  for  Interim  Waiver  does 
not  provide  sufficient  information  to  evaluate 
what,  if  any,  economic  impact  or  competitive 
disadvantage  York  will  likely  experience 
absent  a  favorable  determination  on  its 
application. 

However,  in  those  instances  where  the 
likely  success  of  the  Petition  for  Waiver  has 
been  demonstrated  twsed  upon  DOE  having 
granted  a  waiver  for  a  similar  product  design, 
it  is  in  the  public  interest  to  have  similar 
products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis. 

Therefore.  York's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedure 
for  its  P2DP,  PBKD,  and  XED02  lines  of 
induced  draft  furnaces  regarding  blower  time 
delay  is  granted. 

York  shall  be  permitted  to  test  its  P2DP. 
PBKD,  and  XED02  lines  of  induced  draft 
furnaces  on  the  basis  of  the  test  procedures 
specified  in  10  CFR  part  430,  subpart  B, 
Appendix  N,  with  the  modification  set  forth 
below: 

(i)  Section  3.0  in  Appendix  N  is  deleted 
and  replaced  with  the  following  paragraph; 
3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
Section  9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  Sections  9.2.2,  9.3.1.  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central  Furnaces. 
After  equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the 
required  measurements  performed,  turn  on 
the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumerfs)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t-)  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulation  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together:  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1.5  minutes,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower:  or  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fen  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
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highest  temperature.  If  tbe  fian  asntrol  is 
permitted  to  start  the  blower,  measiire  time 
delay  (t  - )  using  a  stop  watch.  Record  the 
measured  temperatures.  During  the  heat-up 
test  for  oil-fueled  fumaOM,  maintain  the  draft 
in  the  flue  pipe  within  iO.Ol  inch  of  water 
column  of  the  manufacturer's  recommended 
on-period  draft.  I 

This  Interim  Waiver  i^  based  upon  the 
presumed  validity  of  st^ements  and  all 
allegations  submitted  b]f  the  company.  This 
Interim  Waiver  may  be  lemoved  or  modified 
at  any  time  upon  a  deteimination  that  the 
factual  basis  underlyingjthe  application  is 
incorrect 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days 
the  Petition  for  Waiver,  ivhichever  is  sooner, 
and  may  be  extended  foi'  an  additional  180- 
day  period,  if  necessary'. 

Sincerely. 
Oiristine  A.  Errin. 

Assistant  Secretary,  Ent^  EfficierKy  and 
Renewable  Energy. 
June  16, 1994 
Assistant  Secretary,  Coi^servation  ft 

Renewable  Energy, 
United  States  Departmeht  of  Energy.  1000 
Independence  Aver  uc,  SW.,  Washington, 
DC  20585. 
Subject:  Petition  for  Waiver  and  Application 
for  Interim  Waiver. , 

Gentlemen:  This  is  a  Petition  for  Waiver 
and  Application  for  Interim  Waiver 
submitted  pursuant  to  Title  10  CFR  430.27. 
as  amended  14  November  1986.  Waiver  is 
requested  from  the  test  procedures  for 
measuring  the  Energy  Consumption  of 
Furances  found  in  Appendix  N  of  Subpart  B 
to  Part  430,  specifically  the  section  requiring 
a  1.5  minute  delay  between  burner  ignition 
and  start-up  of  the  circulating  air  blower. 

York  International  requests  a  waiver  from 
the  specified  l.S  minute  delay,  and  seeks 
authorization  in  its  furnace  efficiency  test 
procedures  and  calculations  to  utilize  a  fixed 
timing  control  that  will  energize  the 
circulating  air  blower  30  seconds  after  the  gas 
valve  opeos.  A  control  at  this  type  with  a 
fixed  30  second  blower  on-time  will  be 
utilized  in  our  P2DP,  PEDCD  and  XED02  lines 
of  induced  draft  furnaces. 

The  current  test  procedure  does  not  credit 
Ycwk  for  additional  ener^  savings  that  occur 
when  a  shorter  blower  di-time  is  utilized. 
Test  data  for  these  fumates  with  a  30  second 
delay  indicate  that  the  overall  furnace  AFUE 
will  increase  approximately  0.5  percent 
compared  to  the  same  furnace  when  tested 
with  the  1.5  minute  delay.  Copies  of  the 
confidential  test  data  confinning  these  energy 
savings  will  be  forward^  to  you  upon 
request 

York  International  is  confident  that  this 
waiver  will  be  granted,  t  s  similar  waivers 
have  been  granted  in  the  past  to  Coleman 
Company,  Magic  Chef  Company,  Rheem 
Manufactiiring,  the  Trau  e  Company,  Carrier 
Corporation,  Lennox.  Ai  nana  Refrigeration. 
Goodman  Manufacturinj ;  Company  and 
others. 

Manufacturers  that  dcfnestically  market 
similar  products  are  beitg  sent  a  copy  of  this 


Petition  for  Waiver  and 
Interim  Waiver. 


\pplicaUon  for 


IMI 


Sincerely, 
Michael  B.  Eberlein.  P.E.. 
Engineering  Manager-Furnace  Products, 
Unitary  Products  Group. 
IFR  Doc.  94-17135  Filed  7-13-94;  8:45  am] 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  EG94-74-000,  et  aL] 

Gordonsville  Energy,  LP.,  et  aL; 
Electric  Rate  and  Corporate  Regulation 
Filings 

July  8. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Gordonsville  Energy,  LP. 

Docket  No.  EG94-74-000 

On  June  30, 1994,  Gordonsville 
Energy,  LP.,  12500  Fair  Lakes  Circle, 
Suite  300,  Fairfex,  Virginia  22033,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

The  applicant  is  a  corporation 
engaged  directly  and  exclusively  in  the 
business  of  owning  and  operating 
eligible  facilities  located  in  Virginia  and 
selling  electric  energy  at  wholesale. 
Applicant's  eligible  fodlities  consist  of 
two  128  MW  (netj  cogeneration  facilities 
located  in  Louisa  County.  Virginia,  near 
Gordonsville. 

Comment  date:  July  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limits  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application. 

2.  Puget  Sound  Power  ft  Light  Comfiany 

Docket  No.  ER94-1 11 4-000 

Take  notice  that  on  June  24, 1994, 
Puget  Sound  Power  &  Light  Company 
tendered  for  filing  an  amendment  to  its 
March  31, 1994  fiUng  in  the  above- 
referenced  docket. 

Comment  date:  July  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Beebee  Island  Corporation 

Docket  No.  ER94-465-000 

Take  notice  that  Beebee  Island 
Corporation  (BIC),  on  June  27, 1994, 
tendered  for  filing  proposed  changes  in 
its  Unit  Power  Sales  Agreement  with 
Niagara  Mohawk  Power  Corporation. 
The  proposed  changes  include  an 
amendment  of  the  formula  used  to 
determine  total  annual  revenues  from 


Niagara  Mohawk  Power  Corporation  for 
electricity  produced  by  Beebee  Island 
Corporation's  hydroelectric  fedlity, 
located  on  the  Black  River  in 
Watertown,  New  York.  It  is  not 
anticipated  that  the  amended  formula 
will  have  a  material  effect  on  annual 
charges  by  Beebee  Island  Corporation. 

Copies  of  the  filing  were  served  upon 
Niagara  Mohawk  Power  Corporation, 
Filtration  Sciences,  Inc.  and  the  City  of 
Watertown,  New  York. 

Comment  date:  July  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Portland  General  Electric  Company 

Docket  No.  ER94-944-000 

Take  notice  that  on  June  30, 1994 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Notice  of 
Withdrawal  of  PGE's  filing  in  Docket 
No.  ER94-944-000. 

PGE  has  served  copies  of  this  filing  on 
the  Oregon  Public  Utility  Commission 
on  Kinzua  Energy  Company. 

Comment  date:  July  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Portland  General  Electric  Company 

Docket  No.  ER94-963-000 

Take  notice  that  on  June  8, 1994. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  supplement 
to  its  filing  in  the  above  Docket,  in 
response  to  questions  from  Commission 
staff  concerning  the  filed  Round  Butte/ 
Cove  Interconnection  and  Operation 
Agreement. 

Comment  date:  July  22, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Carolina  Power  ft  Light  Company 

Docket  No.  ER94-1054-001 

Take  notice  that  on  Jime  13, 1994, 
Carolina  Power  &  Light  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  July  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Maine  Public  Service  Company 

Docket  No.  ER94-1 240-000 

Take  nodce  that  on  July  1, 1994, 
Maine  Public  Service  Company 
tendered  for  filing  an  amendment  to  its 
May  6, 1994  filing  in  this  docket. 

Comment  date:  ]u]y  21, 1994,  in 
accordance  with  Standard  Paragraph  E- 
at  the  end  of  this  notice. 

8.  Wisconsin  Electric  Power  Company 

Docket  No.  ER94-1 34  7-000 

Take  notice  that  Wisconsin  Electric 
Power  Company  on  June  13, 1994, 


tendered  for  filing  an  Interconnection 
and  Interchange  Agreement  between 
itself  and  Wisconsin  Power  and  Light 
Company.  The  Agreement  supersedes 
and  replaces  in  its  entirety  the  previous 
agreement  dated  June  7, 1971  which  the 
parties  wish  to  cancel.  These  rate 
schedule  designations  were  No.  31  for 
Wisconsin  Electric  Power  Company  and 
No.  90  fpr  Wisconsin  Power  and  Light 
Company.  The  service  schedules 
appended  to  the  Agreement  provide  for 
the  sale  and  purchase  of  Negotiated 
Capacity  and  Energy.  Emergency 
Energy,  Economy  Energy.  Short  Terra 
Power  and  Energy,  Maintenance  Energy, 
and  General  Purpose  Energy. 

The  Agreement  also  updates  the 
listing  of  interconnection  points 
between  the  Parties,  which  are 
contained  as  appendices  to  the 
Agreement. 

Wisconsin  Electric  Power  Company 
respectfully  requests  an  effective  date  of 
60  days  after  the  filing  date. 

Copies  of  the  filing  have  been  served 
on  the  Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  July  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Commonwealth  Edison  Company 

Docket  No.  ER94-1 403-000 

Take  notice  that  on  June  28, 1994 
Commonwealth  Edison  Company 
(Edison)  submitted  two  Service 
Agreements,  dated  June  6. 1994  and 
June  15. 1994,  respectively,  establishing 
AES  Power,  Inc.  (AES),  and  Enron 
Power  Marketing,  hic.  (Enron),  as 
customers  under  the  terms  of  Edison's 
Power  Sales  Tariff  PS-l  (PS-1  Tariff). 
The  Commission  has  previously 
designated  the  PS-1  Tariff  as  FERC 
Electric  Tariff,  Original  Volume  No.  2. 
Edison  requests  an  effective  date  of 
June  28, 1994  and  according  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  AES,  Enron  and  the  Illinois 
Commerce  Commission. 

Comment  date:  July  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Montana  Power  Company 

Docket  No.  ER94-1 404-000  j. 

Take  notice  that  on  June  29. 1994  the 
Montana  Power  Company  (Montana)  h 

tendered  for  filing  a  Form  of  Service 
Agreement  with  Electric  Clearinghouse 
Inc.  (ECI)  under  FERC  Electric  Tariff. 
Second  Revised  Volume  No.  1  (M-1  D< 

Tariff),  as  well  as  a  revised  Index  of 
Purchasers  under  said  Tariff  and  a  N( 

Certificate  of  Concurrence  from  Ed.  (N 


ai 


tendered  for  filing  an  Interconnection 
and  Interchange  Agreement  between 
itself  and  Wisconsin  Power  and  Light 
Company.  The  Agreement  supersedes 
and  replaces  in  its  entirety  the  previous 
agreement  dated  June  7, 1971  which  the 
parties  wish  to  cancel.  These  rate 
schedule  designations  were  No.  31  for 
Wisconsin  Electric  Power  Company  and 
No.  90  fpr  Wisconsin  Power  and  Light 
Company.  The  service  schedules 
appended  to  the  Agreement  provide  for 
the  sale  and  purchase  of  Negotiated 
Capacity  and  Energy.  Emergency 
Energy,  Economy  Energy.  Short  Term 
Power  and  Energy,  Maintenance  Energy, 
and  General  Purp>ose  Energy. 

The  Agreement  also  updates  the 
listing  of  interconnection  points 
between  the  Parties,  which  are 
contained  as  appendices  to  the 
Agreement. 

Wisconsin  Electric  Power  Company 
respectfully  requests  an  effective  date  of 
60  days  after  the  filing  date. 

Copies  of  the  filing  have  been  served 
on  the  Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  July  21. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Commonwealth  Edison  Company 

Docket  No.  ER94-1 403-000 

Take  notice  that  on  June  28, 1994 
Commonwealth  Edison  Company 
(Edison)  submitted  two  Service 
Agreements,  dated  June  6. 1994  and 
June  15, 1994,  respectively,  establishing 
AES  Power.  Inc.  (AES),  and  Enron 
Power  Marketing,  Inc.  (Enron),  as 
customers  under  the  terms  of  Edison's 
Power  Sales  Tariff  PS-l  (PS-l  Tariff). 
The  Commission  has  previously 
designated  the  PS-l  Tariff  as  FERC 
Electric  Tariff,  Original  Volume  No.  2. 

Edison  requests  an  effective  date  of 
June  28. 1994  and  according  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  AES,  Enron  and  the  Illinois 
Commerce  Commission. 

Comment  date:  July  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Montana  Power  Company 

Docket  No.  ER94-1 404-000 

Take  notice  that  on  June  29, 1994  the 
Montana  Power  Company  (Montana) 
tendered  for  filing  a  Form  of  Service 
Agreement  with  Electric  Clearinghouse. 
Inc.  (ECI)  under  FERC  Electric  Tariff. 
Second  Revised  Volume  No.  1  (M-1 
Tariff),  as  well  as  a  revised  Index  of 
Purchasers  under  said  Tariff  and  a 
Certificate  of  Concurrence  from  ECI. 
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A  copy  of  the  filing  was  served  upon 
ECI, 

Comment  date:  July  22. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Entergy  Services,  Inc. 

Docket  No.  ER94-1417-000 

Take  notice  that  on  June  30, 1994, 
Entergy  Services,  Inc.  (Entergy  Services) 
tendered  for  filing  a  Transmission 
Service  Agreement  (TSA)  between 
Entergy  Services  and  Cajun  Electric 
Power  Cooperative,  Inc.  (Cajun).  Enteigy 
Services  states  that  the  TSA  sets  out  the 
transmission  arrangements  under  the 
Entergy  Operating  Companies' 
Transmission  Service  Tariff  over  their 
transmission  system  for  certain  sales  by 
Cajun  to  Tennessee  Valley  Authority. 

Comment  date:  ]u\y  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E,  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  liefore  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secrttury. 
(FR  Doc.  94-17056  Filed  7-13-94;  8:45  am) 

IMLUNO  CODE  6717-01-P 


[Docket  No.  EL94-71-000.  et  at.] 

North  Little  Rock  Cogeneration,  LP. 
and  Power  Systems,  Ltd..  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

)uly7,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  North  Little  Rock  Cogeneration.  L.P. 
and  Power  Systems,  Ltd. 

Docket  No.  EL94-7 1-000 

Take  notice  that  on  June  27, 1994, 
North  Little  Rock  Cogeneration,  LP. 
(NLRC)  and  Power  Systems,  Ltd.  (PSL) 


tendered  for  filing  a  Petition  for 
Enforcement  under  section  210(h)  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  directed  against  the  City  of  North 
Little  Rock,  Arkansas.  The  petitioners 
request  that  the  Commission  consider 
their  petition  expeditiously  and 
consolidate  it  with  the  complaint  being 
filed  by  the  petitioners  concurrently  in 
Docket  No.  EL94-72-000  against 
Entergy  Services,  Inc. 

Comment  date:  July  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  North  Little  Rock  Cogeneration.  LP. 
and  Power  Systems,  Ltd.  v.  Entergy 
Services.  Inc.  and  Arkansas  Power  and 
Light  Co. 

(Docket  No.  EL94-72-000) 

Take  notice  that  on  June  28, 1994, 
North  Little  Rock  Cogeneration,  L.P. 
(NLRC)  and  Power  Systems.  Ltd.  (PSL) 
tendered  for  filing  a  complaint  against 
Entergy  Services.  Inc.  and  Arkansas 
Power  &  Light  Company  (AP&L).  In 
their  complaint  NRLC  and  PSL 
challenge  the  lawfulness  of  the 
wholesale  power  rates  contained  in  the 
power  agreement  between  AP&L  and  the 
City  of  North  Little  Rock.  Arkansas, 
dated  March  31. 1994.  The  petitioners 
request  that  the  Commission  consider 
their  complaint  expeditiously  and 
consolidate  it  with  the  Petition  for 
Enforcement  filed  by  the  petitioners  in 
Docket  No.  EL94-71-O00  against  the 
City  of  North  Little  Rock.  Arkansas. 

Comment  date:  July  28,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Commonwealth  Electric  Company  v. 
Boston  Edison  Company 

(Docket  No.  EL94-73-0001 

Take  notice  that  on  June  30.  1994, 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing  a 
Petition  for  Investigation  and  Complaint 
against  Boston  Edison  Company. 
According  to  Commonwealth,  the 
Petition  arises  out  of  the  contract 
between  Commonwealth  and  Boston 
Edison  Company  for  purchase  and  sale 
of  electricity  from  the  Pilgrim  Nuclear 
Plant. 

Comment  date:  July  28, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

4.  Polk  Power  Partners,  LP. 

(Docket  No.  QF92-54-006| 

On  July  1. 1994.  and  July  5.  1994." 
Polk  Power  Partners.  LP..  (Applicant) 
tendered  for  filing  amendments  to  its 
filing  in  this  docket.  No  determination 
has  been  made  that  the  submittals 
constitute  a  complete  filing. 
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The  amendments  Provide  additional 
information  pertaining  primarily  to  the 
ownership,  and  useftil  thermal  output  of 
the  facihty.  ; 

Comment  date:  July  29, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  AEP  Resources  International, 
Limited  i 

[Docket  No.  EG94-73-ioOl 

On  June  28, 1994,  |aEP  Resources 
International,  Limitdd  ("AEPRI",  a 
corporation  duly  established  undfer  the 
laws  of  the  Cayman  Islands  with  a 
registered  office  located  at  Caledonian 
Bank  &  Trust  Limited,  Groimd  Floor, 
Caledonian  House,  Nflary  Street.  P.O. 
Box  1043,  George  Town,  Grand  Cayman, 
Cayman  Islands,  Hie  1  with  the  Federal 
Energy  Regulatory  C  )ramission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Comi  lission's 
regulations. 

In  its  application,  i\EPRI  states  that  it 
intends  (i)  to  engage  directly,  or 
indirectly  through  ai  i  affiliate,  in  the 
business  of  owning  ( ir  operating,  or  both 
owning  and  operatirg,  an  eligible 
facility  as  defined  under  Section 
32(a)(2)  of  the  Public  Utility  Holding 
Company  Act  of  193  5  ("PUHCA"), 
consisting  of  two  13i  )0  megawatt  coal- 
fired  units  to  be  com  tructed  in 
Suizhong,  Liaoning  'rovince,  in  the 
People's  Republic  ol  China  and  selling 
electric  energy  at  wt  olesale  and/or 
retail,  and  (ii)  to  engjge  in  activities  that 
relate  to  the  develop  ment  and  potential 
acquisition  of  ownei  ship  interests  in  as- 
yet  unidentified  elig  ble  facilities  and/or 
EWGs. 


Comment  date:  Ju 
accordance  with  Stahdard 
at  the  end  of  this  not  ice 
Commission  will  limit 
of  comments  to  thos ) 
adequacy  or  accurac  ^ 


y22, 1994,  in 

Paragraph  E 
The 
its  consideration 
that  concern  the 
of  the  application. 


6.  Michigan  Cogene^ation  Partners 
Limited  Partnership 

Docket  No.  QF94-104-0OO 

On  July  1, 1994.  Michigan 
Cogenerator  Partners  Limited 
Partnership  tendered  for  filing  an 
amendment  to  its  fil  ng  in  this  docket. 

The  amendment  pertains  to 
information  relating  to  technical  and 
ownership  aspects  of  the  qualifying 
facility.  No  determir  ation  has  been 
made  that  this  submittal  constitutes  a 
complete  filing. 

Comment  date:  Ju  y  27, 1994,  in 
accordance  with  Sta  idard  Paragraph  E 
at  the  end  of  this  noi  ice. 


IMI 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  94-17057  Filed  7-13-94;  8:45  am) 

BILUNO  COOe  6717-01-P 

[Docket  No.  TM94-6-48-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

July  8, 1994. 

Take  notice  that  on  July  1, 1994.  ANR 
Pipeline  Company  (ANR),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  to  be 
effective  August  1, 1994: 

Fourth  Revised  Sheet  No.  19 
First  Revised  Sheet  No.  68H 

ANR  states  that  the  purpose  of  the 
instant  filing  is  to  update  ANR's  annual 
redetermination  of  its  Transporters  Use 
(%)  effective  August  1, 1994. 

ANR  states  that  all  of  its  Volume  Nos. 
1  and  2  customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.211 
or  385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  July  15, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules.  Copies  of  this  filing 


are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc  94-17054  Filed  7-13-94;  8:45  amj 

'  BtLUNQ  COOC  (Tir-OI-M 


[Docket  No.  TM94-4-70-000] 

Columbia  Gulf  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  8, 1994. 

Take  notice  that  on  July  1. 1994, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1 ,  the  following 
revised  tariff  sheets  to  be  effective 
August  1, 1994: 

First  Substitute  Second  Revised  Sheet  No. 

018 
Second  Revised  Sheet  No.  018A 
First  Substitute  Second  Revised  Sheet  No. 

019 
Second  Revised  Sheet  No.  019A 

Columbia  Gulf  states  that  these  tariff 
sheets  are  being  filed  to  revise  the 
retainage  factors  applicable  to  its 
transportation  services  in  accordance 
with  Section  33  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  which 
allows  Columbia  Gulf  to  periodically 
adjust  its  retainage  factors. 

Columbia  Gulf  states  that  copies  of  its 
filing  has  been  mailed  to  all 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said. filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  July  15, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
LinMfood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  94-17053  Filed  7-13-94;  8:45  am) 

BILUNO  COOE  t717-01-M 


[Docket  Na  MT94-«-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

luly  6. 1994. 

Take  notice  that  on  June  17. 1994.  K 
N  Interstate  Gas  Transmission  Co.  (KNIJ 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-B,  the  following  tariff  sheets,  with  an 
effective  date  of  July  1, 1994. 

Original  Sheet  Nos.  52  and  53. 

KNI  states  that  it  is  making  this  filing 
in  order  to  update  information 
concerning  its  Order  No.  497 
compliance  information  and 
procedures. 

KNI  states  that  copies  of  the  filing 
have  been  served  on  all  of  KNI's 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  and 
protests  should  be  filed  on  or  before  July 
15.  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  94-17047  Filed  7-13-94:  8:45  am] 
BILUNO  COOE  STir-^l-M 


Pocket  Na  RP»4-d1 3-000] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  In  FERC 
Gas  Tariff 

July  8, 1994.  p. 

Take  notice  that  on  July  5. 1994.  Ei 

Natural  Gas  Pipeline  Company  of  5. 

America  (Natural)  tendered  for  filing  as  O 

part  of  its  FERC  Gas  Tariff.  Sixth  re 

Revised  Volume  No.  1.  First  Revised  ap 

SheetNo.l49A,  to  be  effective  August  or 

1.1994.  D, 

Natural  states  that  the  purpose  of  the  1 
filing  is  to  add  subsection  (f)  to  Section 

7.2  of  Rate  Schedule  S-1  to  provide  er 

Shippers  the  option  to  utilize  confirmed  Ac 

nominated  injections  under  Rate  toi 

Schedule  S-1  to  balance  volumes  taken  Ea 


[Docket  Na  MT94-«-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

luly  8. 1994. 

Take  notice  that  on  June  17. 1994.  K 
N  Interstate  Gas  Transmission  Co.  (KNI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1-B,  the  following  tariff  sheets,  with  an 
effective  date  of  July  1. 1994. 

Original  Sheet  Nos.  52  and  53. 

KNI  states  that  it  is  making  this  filing 
in  order  to  update  information 
concerning  its  Order  No.  497 
compliance  information  and 
procedures. 

KNI  states  that  copies  of  the  filing 
have  been  served  on  all  of  KNI's 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  and 
protests  should  be  filed  on  or  before  July 
15. 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  vtrishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(PR  Doc.  94-17047  Filed  7-13-94;  8:45  ami 
BUJNO  C006  STir-Ot-^l 
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at  delivery  points  in  excess  of  confirmed 
nominated  deliveries. 

Natural  requested  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheet  to  become  effective  August  1 
1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  transportation  customers 
and  interested  State  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington.  DC  20426,  in  accordant* 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  and  protests  should  be 
filed  on  or  before  July  15. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
most  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[FR  Doc.  94-17052  Filed  7-13-94:  8:45  am] 
BILUNO  CODE  STir-OI-M 


[Docket  Na  RPM-dl  3-000] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  In  FERC 
Gas  Tariff 

luly  8, 1994. 

Take  notice  that  on  July  5, 1994. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  149A.  to  be  effective  August 
1.1994. 

Natural  states  that  the  purpose  of  the 
filing  is  to  add  subsection  (f)  to  Section 
7.2  of  Rate  Schedule  S-1  to  provide 
Shippers  the  option  to  utilize  confirmed 
nominated  injections  under  Rate 
Schedule  S-1  to  balance  volumes  taken 


[Docket  No.  RP94-311-000] 

North  East  Heat  &  Light  Co.  v.  National 
Fuel  Gas  Supply  Corp.;  Notice  bf 
Complaint 

luly  8,  1994. 

Take  notice  that  on  June  23, 1994, 
North  East  Heat  &  Light  Co.  (North  F^st) 
filed  a  complaint  and  request  for 
hearing  against  National  Fuel  Gas 
Supply  Corp.  (National  Fuel),  in  the 
above-referenced  docket. 

North  East  states  that  the  complaint  is 
being  filed  against  National  Fuel  for 
failing  to  make  refunds  in  the  amount  of 
$9,420.83,  and  for  overcharging  Afccount 
Nos.  186  and  191  balances  in  the 
amount  of  $5,822.49. 

North  East  states  that  it  and  National 
Fuel  agreed  to  a  reduction  in  North 
East's  minimum  monthly  demand  fix)m 
5.414  Dth  to  4,031  Dth  for  both  rate  and 
Order  No.  636  purposes,  which  was 
reflected  in  an  unopposed  settlement 
approved  by  the  Commission  in  an 
order  issued  December  30. 1993.  in 
Docket  No.  RP92-73-000  et  ai  65  FERC 
1  61.440. 

North  East  ai^es  that  National  Fuel 
erroneously  based  its  claim  to  collect 
Account  No.  186  and  191  costs  in  the 
total  amount  of  $24,016.96  firom  North 
East  on  a  Minimum  Monthly  Demand  of 


5,414  Dth  instead  of  4,031  Dth,  which 
resulted  in  the  overcharges  and  refund 
shortfall  whereof  it  complains. 

North  East  asks  that  the  Commission 
find  National  Fuel  has  unlawfully 
sought  to  overcharge  North  East  by 
$5,822.49  and  has  failed  to  refund  to 
North  East  $9,420.83. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Stimi,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214.  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  August  8. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  August  8. 
1994. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  94-17051  Filed  7-13-94;  8:45  ami 
BMJJNO  cooe  cnr-oi-M 


[Docket  No.  TM94-1 1-59-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

luly  8.  1994. 

Take  notice  that  on  July  5.  1994. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  it  is  filing  Twelfth 
Revised  Sheet  No.  53  to  establish  the 
June  1994  Index  Price  for  determining 
the  dollar/volume  equivalent  for  any 
transportation  imbalances  that  may  exist 
on  contracts  between  Northern  and  its 
Shippers. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.,  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  15, 1994.  Protests 
will  be  considered  by  the  Commissiop 
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in  detennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestant  parties  t^  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  |o  intervene.  Copies 
of  this  filing  are  onlfile  with  the 
Commission  and  a:p  available  for 
inspection. 
Lin  wood  A.  Watson, 
Acting  Secretary. 
|FR  Doc  94-17055  Fi 
aiLUNG  COOC  6717-01-M 


ed  7-13-94;  8:45  am] 


[Docket  No.  RP88-26&-028] 

Panhandle  Eastemi  Pipe  Line  Co.; 
Notice  of  Refund  Report 

July  8, 1994. 

Take  notice  that  (  n  July  1,  1994, 
Panhandle  Eastern  'ipe  Line  Company 
(Panhandle),  pursui  nt  to  the  technical 
conference  held  on  'November  30, 1993. 
filed  with  the  Comr  lission  its  Revised 
Refund  Evaluation. 

Panhandle  states  hat  it  is  filing  its 
Revised  Refund  Rep  ort  with  all 
supporting  Apf)end  ces  and  Schedules 
and  detailed  indivic  ual  customer  refund 
calculations  for  consideration  by  the 
Commission's  staff,  along  with  summary 
materials  included  i  n  the  report. 

Panhandle  states  hat  portions  of  the 
Revised  Refund  Report  pertinent  to  the 
individual  refund  ailculations  of  each 
customer,  as  well  as  summary  materials 
and  this  filing  have  )een  served  on 
them.  Panhandle  ah  o  states  that  the 
summary  materials  lave  been  served  on 
affected  state  comm  ssions. 

Consistent  with  tl  e  dates  established 
at  the  June  16,  1994  technical 
conference,  any  pen  on  desiring  to 
protest  said  filing  or  comment  on  the 
filing  or  other  matte  -s  discussed  at  the 
conference,  should  lile  such  protest  or 
comments  with  the  'ederal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordanc }  with  18  CFR 
385.211  of  the  Comriission's  Rules  and 
Regulations.  All  sucn  protests  or 
comments  should  b«  filed  on  or  before 


y  comments  should 
August  31, 1994. 


August  1. 1994.  Rep 

be  filed  on  or  before 

Protests  will  be  conidered  by  the 

Commission  in  detefmining  the 

appropriate  action  t<i  be  taken,  but  will 

not  serve  to  make  pr  stestants  parties  to 

the  proceeding.  Cop  es  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  i  nspection  in  the 

public  reference  rooi  n 

Linwood  A.  Watson.  Jr 

Acting  Secretary 

IFR  Doc  94-17048  Fil«}d  7-13-94;  8:45  am) 
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[Docket  No.  RP91-203-04«] 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Filing  of  Refund  Report 

July  8, 1994. 

Take  notice  that  on  July  7, 1994, 
Termessee  Gas  Pipeline  Company 
(Tennessee)  filed  its  report  of  reliinds 
pursuant  to  Article  I  of  the  Stipulation 
and  Agreement  filed  on  Jime  2, 1993  in 
the  above  referenced  dockets. 

Tennessee  states  that  on  June  3,  1994, 
it  refunded  $260,510,143.31  including 
principal  and  interest  to  all  affected 
customers  for  the  period  February  1, 
1992  through  August  31,  1993. 
Additionally,  it  states  that  it  refunded 
an  additional  $9,317,666.94  to  all  rate 
schedule  NET  customers  pursuant  to  a 
separa.te  Stipulation  and  Agreement 
filed  on  October  29, 1992. 

Tennessee  states  that  copies  of  the 
refund  report  have  been  mailed  to  all 
affected  state  regulatory  commissions 
and  that  customers  were  served  with 
calculations  supporting  the  refunds  on 
the  date  which  the  refunds  were  made. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  Ail  such 
petitions  or  protests  should  be  filed  on 
or  before  July  15. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr.,  .       - 
Acting  Secretary. 
IFR  Doc.  94-17049  Filed  7-13-94;  8:45  amj 
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[Docket  No.  RP94-299-000] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Report  on  the  First  Year  of 
Operations  Under  Order  No.  636 

July  8,  1994. 

Take  notice  that  on  June  27, 1994, 
Texas  Eastern  Transmission  Corp. 
(Texas  Eastern)  submitted,  pursuant  to 
and  in  compliance  with  the 
Commission's  orders  in  Docket  Nos. 
RS92-11,  et  a/.,>  its  "Report  on  the  First 


'  Texas  Eastern  Annsmission  Corp..  62  t-tMC 
61.015  (1993):  Texas  Eastern  Transmission  Corp., 
63  FERC 1 61.100  (1993):  Texas  Eastern 


Year  Operations  Under  Order  No.  636". 
Texas  Eastern  states  that  such 
Commission  orders  require  Texas 
'Eastern  to  provide  to  the  Commission 
certain  information  based  on 
operational  experience  for  the  first  year 
of  operation  under  the  provisions  of 
Order  No.  636.  Texas  Eastern  states  thaj 
it  has  been  operating  under  OrderNo. 
636  since  June  1 ,  1993.  the  day  its 
restructuring  was  approved  to  be 
effective  by  the  Commission  in  Docket 
Nos.  RS92-11,  et  al.  The  last  day  of  the 
first  year  of  operation  was  May  31.  1994. 
Texas  Eastern  states  that  it  has  provided 
in  the  filing  the  information  required  by 
the  Commission  and  that  copies  of  the 
filing  were  served  on  all  parties  in 
Docket  Nos.  RS92-1 1 .  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest. said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North^  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  8, 1994.  Protests  will 
be  considered'by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Qjpies'^ 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-17050  Filed  7-13-94;  8:45  am) 

BILUMG  COOE  «717-01-M 

[Docket  No.  CP94-645-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Application 

July  8, 1994.  '      " 

Take  notice  that  on  July  6. 1994. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP94-645-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
it  to  construct  and  operate  a  Mississippi 
River  Crossing,  whereby  two  30-inch 
pipelines  will  be  replaces  with  one  36-  . 
inch  pipeline.  Transco  requests  a 
permanent  certificate  and  construction  , 
clearance  by  August  1 ,  1994  and,  if  a 


Transmission  Corp,.  64  FERC  161.305  (1993): 
Texas  Eastern  Transmission  Corp..  65  FERC 
161,361  (1993):  Texas  Eastern  Transmission  Corp.. 
Docket  No.  RS92-1 1-022.  ^4otlce  of  Denial  of 
Rehearing,  issued  February  17, 1994. 


permanent  certificate  is  not  issued  by 
August  1,  Transco  requests  that  a 
temporary  certificate  and  construction 
clearance  be  issued  by  that  date,  all  as 
more  fiilly  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  states  that  on  May  20, 1994, 
it  filed  a  30-day  notice  pursuant  to 
Section  2.55(b)(l)(iii)  of  the 
Commission's  Regulations  regarding  a 
planned  replacement  activity  exceeding 
the  cost  limits  provided  in  Section 
157.208(d)  of  the  Regulations.  In  such- 
notice.  Transco  states  that  it  proposed  to 
replace  two  shallow  30-inch  Mississippi 
River  crossing  pipelines  which  have 
been  rendered  inoperable  by  river 
channel  scouj.  It  is  stated  that  the  two 
SO-inch  pipeline's  will  be  replaced  with 
one  36-inch  installed  by  horizontal 
drilling  under  the  river. 

Transco  states  that  it  received  a  letter 
dated  June  17. 1994,  ft-om  the  Director 
of  the  Office  of  Pipeline  regulation 
(OPR)  which  stated: 

•On  May  12, 1994,  the  Commission 
clarified  itis  section  2.55(b)  regulations. 
In  Docket  No.  CP91-2069-000.  Arkla 
Energy  Resources  Company,  the  said 
'*  •   *  that  section  2.55(b)  means  that 
replacement  facilities  rtiust  be 
constructed  within  the  existing  right-of- 
way.' 

Based  on  Transcontinental  Gas  Pipe 
Line  Corporation's  (Transco)  filing  on 
May  20. 1994  and  supplemented  on 
June  2. 1994.  30-day  notice  of  section 
2.55(b)  replacement  of  two  30-inch- 
diameter  pipelines  with  one  36-inch- 
diameter  pipeline  in  Pointe  Coupee  and 
West  Feliciana  Parishes,  Louisiana  is 
not  in  the  existing  right-of-way. 
Therefore,  this  project  does  not  qualify 
for  replacement  treatment  under  section 
2.55(b).  Transco  needs  to  file  a  section 
7(c)  application  for  this  project. 

Accordingly,  Transco  states  that  it 
filed  the  instant  application. 
Transco  proposes  to  install 
approximately  4,100  feet  of  36-inch 
diameter  pipeline  by  horizontal  drilling 
under  the  Mississippi  River,  at  the 
location  of  its  established  pipeline 
crossing  corridor  of  the  Mississippi 
River  between  Point  Coupee  and  West 
Feliciana  Parishes.  Louisiana.  It  is  states 
that  approximately  900  feet  of  36-inch 
tie-in  pipeline  on  the  banks  of  the  river 
will  be  required  to  connect  the  drilled 
crossing  to  Transco's  mainline  system.  It 
is  stated  that  the  proposed  installation 
will  replace  two  30-inch  pipeline  that 
have  been  exposed  and  damaged  by 
Mississippi  River  channel  scour  and  are 
now  inoperable.  Transco  states  that  the 
proposed  replacement  will  restore  the 
long-term  integrity  of  Transco's 
transmission  system  at  the  Mississippi 
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permanent  certiHcate  is  not  issued  by 
August  1,  Transco  requests  that  a 
temporary  certificate  and  construction 
clearance  be  issued  by  that  date,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  states  that  on  May  20. 1994. 
it  filed  a  30-day  notice  pursuant  to 
Section  2.55{b)(l)(iii)  of  the 
Commission's  Regulations  regarding  a 
planned  replacement  activity  exceeding 
the  cost  limits  provided  in  Section 
157.208(d)  of  the  Regulations.  In  such- 
notice.  Transco  states  that  it  proposed  to 
replace  two  shallow  30-inch  Mississippi 
River  crossing  pipelines  which  have 
been  rendered  inof>erable  by  river 
channel  scour.  It  is  stated  that  the  two 
30-inch  pipeline's  will  be  replaced  with 
one  36-inch  installed  by  horizontal 
drilling  under  the  river. 

Transco  states  that  it  received  a  letter 
dated  June  17. 1994.  from  the  Director 
of  the  Office  of  Pipeline  regulation 
(OPR)  which  stated: 

"On  May  12. 1994.  the  Commission 
clarified  itis  section  2.55(b)  regulations. 
In  Docket  No.  CP91-2069-000.  Arkla 
Energy  Resources  Company,  the  said 
'*  •   *  that  section  2.55(b)  means  that 
replacement  facilities  rhust  be 
constructed  within  the  existing  right-of- 
way.' 

Based  on  Transcontinental  Gas  Pipe 
Line  Corporation's  (Transco)  filing  on 
May  20. 1994  and  supplemented  on 
June  2, 1994.  30-day  notice  of  section 
2.55(b)  replacement  of  two  30-inch- 
diameter  pipelines  with  one  36-inch- 
diameter  pipeline  in  Pointe  Coupee  and 
West  Feliciana  Parishes.  Louisiana  is 
not  in  the  existing  right-of-way. 
Therefore,  this  project  does  not  qualify 
for  replacement  treatment  under  section 
2.55(b).  Transco  needs  to  file  a  section 
7(c)  application  for  this  project. 

Accordingly.  Transco  states  that  it 
filed  the  instant  application. 
Transco  proposes  to  install 
approximately  4.100  feet  of  36-inch 
diameter  pipeline  by  horizontal  drilling 
under  the  Mississippi  River,  at  the 
location  of  its  established  pipeline 
crossing  corridor  of  the  Mississippi 
River  between  Point  Coupee  and  West 
Feliciana  Parishes.  Louisiana.  It  is  states 
that  approximately  900  feet  of  36-inch 
tie-in  pipeline  on  the  banks  of  the  river 
will  be  required  to  connect  the  drilled 
crossing  to  Transco's  mainline  system.  It 
is  stated  that  the  proposed  installation 
will  replace  two  30-inch  pipeline  that 
have  been  exposed  and  damaged  by 
Mississippi  River  channel  scour  and  are 
now  inoperable.  Transco  states  that  the 
proposed  replacement  will  restore  the 
long-term  integrity  of  Transco's 
transmission  system  at  the  Mississippi 
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River  crossing.'  Transco  estimates  that 
the  cost  of  the  replacement  is 
approximately  $7  million. 

Transco  states  that  the  system 
capacity  across  the  Mississippi  River 
after  construction  of  the  36-inch 
crossing  will  be  2.346.5  MMcf  per  day 
(MMcfd)  compared  to  a  capacity  of     . 
2.334  MMcfd  in  1982  prior  to  the  first 
failure  of  one  of  Transco's  shallow 
pipeline  crossings.  Accordingly. 
Transco  states  that  its  three 
direcUonally  drilled  pipelines  at  the 
Mississippi  River  crossing  (including 
the  one  installed  pursuant  to  the  instant 
application)  will  have  a  substantially 
equivalent  designed  delivery  capacity  as 
the  five  shallow,  conventionally 
installed  pipelines  and  will  therefore 
result  in  only  a  nominal  increase  in 
capacity  at  the  river  crossing.  It  is  stated 
thatBll  shallow  river  crossings  at  this 
location  have  been  or  will  be  retired. 

Transco  states  that  it  needs  both  the 
Commission  authorization  and 
construction  clearance  by  August  1. 
1994  to  commence  construction  of  this 
project  as  soon  as  possible  because, 
historically,  the  water  level  in  the 
Mississippi  River  is  at  its  annual  low 
point  at  this  time  of  the  year.  It  is  stated 
that  this  is  important  because  the 
drilling  equipment  will  be  located  on 
the  west  bank  of  the  river,  inside  the 
flood  control  levee.  During  the  months 
of  August  and  September.  Transco  states 
that  it  is  expected  that  the  west  bank 
will  be  dryer  than  at  any  time  during  the 
year  and  thus  will  provide  the  most 
secure  conditions  for  the  equipment. 
Transco  states  that  there  is  only  a  2-3 
month  "window"  period  for  this  type  of 
construction  before  the  water  level  in 
the  river  typically  rises  to  a  level  which 
would  prevent  the  emplacement  of  the 
drilling  equipment. 

Transco  states  that  it  is  vitally 
important  that  it  complete  the 
installation  of  the  new  36-inch  pipeline 
in  order  to  replace  the  capacity  lost  as 
a  result  of  the  two  30-inch  lines  being 
rendered  inoperable  by  river  channel 
scour.  It  is  stated  that  this  crossing  must 
be  completed  in  time  to  provide  service 
during  the  upcoming  winter  heating 
season  to  ensure  that  the  necessary 
volumes  of  gas  will  be  able  to  flow  fi-om 
the  production  areas — across  the 
Mississippi  River— to  Transco's 
markets. 


'  Transco  states  that  directionally  drilled 
pipelines  under  rivers  are  significantly  more  secure 
than  older  pipelines  which  installed  by  way  of 
trenching  the  river  bed.  It  is  stated  that  the  36-tnch 
pipeline  crossing  will  be  90  feet  below  the  deepest 
Mississippi  River  channel.  Transco  states  that 
because  of  the  strong  currents  in  the  Mississippi 
River,  over  time,  the  shallow,  trenched  crossings 
have  become  exposed  and  failed. 


Transco  states  that  issuance  of  a 
certificate  by  August  1  for  the 
Mississippi  River  crossing  is  justified  by 
two  reasons:  (1)  the  above-mentioned 
need  for  security  of  gas  service  during 
the  upcoming  winter  heating  season, 
and  (2)  the  de  minimis  impact  on  the 
environment  of  the  crossing  project  (as 
described  below).  Furthermore.  Transco 
states  that  the  Commission  staff  is 
already  familiar  with  this  project 
because  of  Transco's  previous  filing  of 
the  30-day  notice  pursuant  to  section 
2.55(b)  of  the  regulations.  Transco  states 
that  with  respect  to  the  environment, 
the  following  are  the  significant  points: 
1.  In  1992  Transco  installed  a  36-inch 
pipeline  by  directional  drilling  under 
the  Mississippi  River  at  the  same 
general  location.  On  the  west  side  of  the 
river,  the  property  to  be  used  for 
temporary  work  space  is  owned  by 
Transco  in  fee.  This  temporary  work 
place  is  essentially  the  same  area  that 
was  used  in  1992.  Transco  states  that  an 
additional  0.4  acre  of  forested  wetlands 
area  is  to  be  cleared  on  the  west  side  for 
the  proposed  installation. 

On  the  east  side  of  the  river,  the  area 
to  be  used  for  temporary  work  space  is 
essentially  the  same  area  that  was  used 
in  1992.  Transco  states  that  an 
additional  1.0  acre  of  forested  wetlands 
areas  is  to  be  cleared  on  the  east  dies  for 
the  proposed  installation.  The  area  is 
within  the  area  which  Transco  has 
leased  for  ten  years  from  the  landowner. 
The  ten-year  period  was  to  have  expired 
on  August  13. 1994.  but  Transco  has 
recently  negotiated  an  extention  until 
August  13. 1995. 

In  summary.  Transco  states  that  the 
temporary  work  areas  are  essentially  the 
same  areas  which  were  previously  used 
in  1992.  and  the  additional  areas  to  be 
cleared  are  minor  in  nature,  i.e.,  a  total 

^of  1.4  acres,  with  0.4  acre  being  on 

Transco-owTied  land. 

2.  All  clearances  have  been  received 
with  respect  to  endangered/threatened 
species  and  cultural  resources. 

3.  There  are  no  residential  dwellings 
near  this  project.  The  owner  of  the  land 
on  the  east  side  of  the  river  does  not  live 
on  such  land. 

4.  Transco  does  not  have  the  option 
of  in  situ  replacement  because  it  is 
replacing  shallow  trenched  pipelines 
with  a  directionally  drilled  one  deep 
beneath  the  river  bed.  Transco  states 
that  it  is  locating  the  planned  36-inch 
pipeline  as  close  as  prudently  feasible  to 
the  36-inch  pipeline  installed  by 
directional  drilling  in  1992.  The 
planned  pipeline  is  within  Transco's 
established  Mississippi  River  crossing 
corridor. 

Transco  points  out  that,  additionally, 
the  details  of  its  proposed  Mississippi 
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River  replacement  crossing  have  been 
presented  for  public  comment.  It  is 
stated  that  the  U.S.  Army  Corps  of 
Engineers  (COE]  processing  of  Transco's 
application  for  a  pehnit  for  this  project 
involves  the  issuance  of  public  notice 
which  allows  any  n)embers  of  the  public 
to  make  comments  hy  July  5, 1994. 

TTierefore,  Transao  states  that  in  view 
of  (1)  the  fest-approeching  "window" 
period  for  installatipn  of  a  directionally 
drilled  pipeline  at  this  Mississippi  River 
location,  (2)  the  essential  need  for  the 
crossing  to  be  completed  in  time  to 
.  provide  service  during  the  upcoming 
winter  heating  season,  (3)  the  de 
minimis  environmental  impact  of 
Transco's  project  and  (4)  the 
opportunity  for  public  participation 
already  present  in  tke  COE  processing  of 
Transco's  application  for  a  permit, 
Transco  requests  th«t  the  Commission 
issue  it  a  permanent  certificate  and 
construction  clearaiice  by  August  1. 
1994. 

Transco  also  requests  that  if  a 
permanent  certificate  is  not  issued  by 
August  1, 1994,  a  tetnporary  certificate 
and  construction  clearance  be  issued  by 
that  date  so  that  Trapsco  will  be  able  to 
complete  the  crossiikg  in  time  to  provide 
service  during  the  upcoming  winter 
beating  season. 

Any  person  dtsirihg  to  be  heard  or  to 
make  any  protest  wijlh  reference  to  said 
application  should  i)n  or  before  July  18. 
1994,  file  with  the  Flederal  Energy 
Regulatory  Commission,  Washington, 
DC.  20426,  a  motion  to  intervene  or  a 
protest  in  accordande  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  G^s  Act  (18  CFR 
157.10).  All  protests^  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appt^jpriate  action  to  be 
taken  but  will  not  sdrve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  td  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
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the  matter  finds  thatla  grant  of  the 
certificate  is  requires  by  the  public 
convenience  and  ne<»ssity.  If  a  motion 


for  leave  to  intervene  is  timely  hied,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Lin%irood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-17046  Filed  7-13-94;  8:45  am) 

BILLING  COOC  6717-01-M 

Project  No.  2009-003  North  Carolina] 

Virginia  Electric  &  Power  Co.;  Notice  of 
Change  in  Location  of  Scoping 
Meeting 

July  8, 1994. 

By  notice  dated  July  1, 1994,  the 
Commission  indicated  three  scoping 
meetings  related  to  the  appUcation  for 
Non-project  Use  of  Project  Lands  and 
Waters  at  the  Gaston  and  Roanoke 
Rapids  Project  (FERC  No.  2009),  located 
on  the  Roanoke  River. 

The  third  scoping  meeting  was 
originally  scheduled  at  the:  OMNI 
Waterside  Mall,  770  Waterside  Drive, 
Norfolk.  VA  23510. 

The  location  of  the  third  scoping 
meeting  was  then  rescheduled  to: 
Sheraton  Inn,  3601  Atlantic  Avenue, 
Virainia  Beach.  VA  23451. 

"Tne  location  of  the  third  scoping 
meeting  has  new  been  rescheduled  to: 
Virginia  Beach  Pavihon,  1000  19th 
Street.  Virginia  Beach,  VA  23451. 

The  time  and  date  of  the  third  scoping 
meeting  have  not  changed. 

Any  questions  concerning  the  scoping 
process  for  the  Non-project  Use  of 
Project  Lands  and  Waters  at  the  Gaston 
and  Roanoke  Rapids  Project  should  be 
directed  to  Steve  Edmondson  at  (202) 
219-2653. 

Linwaod  A.  Wataon,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-17058  Filed  7-13-94;  8:45  am] 

BILLING  COOC  8717-01-M 

[Docket  No.  QF94-1 24-000] 

Weyerhaeuser  Co.;  Notice  of 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

Julys.  1994. 

On  June  22, 1994,  Weyerhaeuser 
Company  (Weyerhaeuser)  of  33637 
Weyerhaeuser  Way  South,  Federal  Way, 
Washington  98003,  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  faciHty  pursuant  to  Section 


292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant, 
installation  of  the  facility,  referred  to  as 
the  Chemical  Recovery  Facility  (CRF), 
located  at  Carson  Road,  in  Columbus. 
Mississippi,  was  completed  in  May  of 
1990.  The  CRF  consists  of  a  recovery 
boiler  and  a  steam  turbine  generator, 
with  an  electric  power  production 
capacity  of  64  MW.  The  primary  energy 
source  of  the  CRF  is  black  liquor. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and. 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  p>erson  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Liawood  A.  Watsoo,  Jr., 
Acting  Secretary. 

IFR  Doc  94-17059  Filed  7-13-94;  8:45  am) 
■HJJNG  COOC  6717-et-M 


ENVIR0N1MENTAL  PROTECTION 
AGENCY 

[FRL-6010-«1 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Enviroiunental  Protecti<Hi 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  aiuiounces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATE: .  Comments  must  be  submitted  on 
or  before  August  15, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emeigency 
Response 

Title:  Continuous  Release  Reporting 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980  (EPA  ICR  #  1445.03; 
0MB  #  205Q-0086).  This  ICR  requests 
renewal  of  the  existing  clearance. 

Abstract:  CERCLA  103(f)(2)  provides 
relief  firom  the  peroccurrence 
notification  reiquirements  of  section 
103(a)  for  hazardous  substance  releases 
that  are  "continuous"  and  "stable  in 
quantity  and  rate,"  provided  that  such 
releases  are  reported  annually,  or  at 
such  time  as  there  is  any  statistically 
significant  increase  in  the  quantity  of 
the  release.  Under  the  continuous 
release  reporting  regulation  (CRRR), 
developed  by  EPA's  Emergency 
Response  Division  in  the  Office  of  Solid 
Waste  and  Emergency  Response,  the 
term  "continuous"  includes  routine, 
anticipated,  intermittent  releases,  in 
addition  to  releases  that  are  continuous 
without  interruption.  Similarly,  the 
CRRR  considers  a  release  to  be  "stable 
in  quantity  and  rate"  if  it  is  predictable 
and  regular  in  quantity  and  rate  of 
release. 

The  information  collected  under  the 
CRRR  is  used  to  evaluate  the  acute  and 
chronic  effects  of  a  continuous  release 
in  order  to  determine  if  a  response 
action  is  necessary  to  prevent  or 
mitigate  any  adverse  effects.  Any 
hazardous  substance  release  that  equals 
or  exceeds  its  RQ  warrants  a  timely 
evaluation  of  its  source,  emission  rate, 
and  chemical  form,  the  proximity  of 
sensitive  populations  or  ecosystems, 
and  the  ambient  conditions,  to  ensure 
the  protection  of  human  health,  welfare, 
and  the  environment.  The  information 
is  also  used  by  State  and  local 
government  authorities  for  emergency 
planning  and  response  purposes. 

To  report  a  "continuous"  release,  the 
regulated  community  is  expected  to 
perform  the  following  activities:  (1)  One 
or  more  initial  phone  calls  to  the 
National  Response  Center  (NRC);  (2)  an 
initial  written  report  to  the  EPA  Region; 
(3)  a  follow-up  written  report  to  the  EPA 
Region  one  year  after  the  submission  of 
the  initial  vrntten  report;  (4)  notification 
to  the  EPA  Region  of  any  changes  in 
release  information  previously 
submitted;  (5)  the  immediate 
notification  of  any  statistically 
significant  increase  (SSI)  in  quantity  of 
release  to  the  NRC;  (6)  comply  with 
EPA-mandated  response  activities;  (7) 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  at  EPA.  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emei^ency 
Response 

Title:  Continuous  Release  Reporting 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980  (EPA  ICR  #  1445.03; 
0MB  #  2050-0086).  This  ICR  requests 
renewal  of  the  existing  clearance. 

Abstract:  CERCLA  103(f)(2)  provides 
relief  from  the  peroccurrence 
notification  requirements  of  section 
103(a)  for  hazardous  substance  releases 
that  are  "continuous"  and  "stable  in 
quantity  and  rate,"  provided  that  such 
releases  are  reported  annually,  or  at 
such  time  as  there  is  any  statistically 
significant  increase  in  the  quantity  of 
the  release.  Under  the  continuous 
release  reporting  regulation  (CRRR), 
developed  by  EPA's  Emergency 
Response  Division  in  the  Office  of  Solid 
Waste  and  Emergency  Response,  the 
term  "continuous"  includes  routine, 
anticipated,  intermittent  releases,  in 
addition  to  releases  that  are  continuous 
without  interruption.  Similarly,  the 
CRRR  considers  a  release  to  be  "stable 
in  quantity  and  rate"  if  it  is  predictable 
and  regular  in  quantity  and  rate  of 
release. 

The  information  collected  under  the 
CRRR  is  used  to  evaluate  the  acute  and 
chronic  effects  of  a  continuous  release 
in  order  to  determine  if  a  response 
action  is  necessary  to  prevent  or 
mitigate  any  adverse  effects.  Any 
hazardous  substance  release  that  equals 
or  exceeds  its  RQ  warrants  a  timely 
evaluation  of  its  source,  emission  rate, 
and  chemical  form,  the  proximity  of 
sensitive  populations  or  ecosystems, 
and  the  ambient  conditions,  to  ensure 
the  protection  of  human  health,  welfare, 
and  the  environment.  The  information 
is  also  used  by  State  and  local 
government  authorities  for  emergency 
planning  and  response  purposes. 

To  report  a  "continuous"  release,  the 
regulated  community  is  expected  to 
perform  the  following  activities:  (1)  One 
or  more  initial  phone  calls  to  the 
National  Response  Center  (NRC);  (2)  an 
initial  written  report  to  the  EPA  Region; 
(3)  a  follow-up  written  report  to  the  EPA 
Region  one  year  after  the  submission  of 
the  initial  wrritten  report;  (4)  notification 
to  the  EPA  Region  of  any  changes  in 
release  information  previously 
submitted;  (5)  the  immediate 
notification  of  any  statistically 
significant  increase  (SSI)  in  quantity  of 
release  to  the  NRC;  (6)  comply  with 
EPA-mandated  response  activities;  (7) 


and  keep  records  on  the  release, 
including  documentation  of  the  annual 
evaluation.  Activities  (4),  (5),  and  (6)  are 
conditional  activities  expected  to  be 
necessary  for  only  a  fraction  of  the 
continuous  releases  reported  each  vear. 

Burden  Statement:  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
require  10.8  hours  per  report,  an  average 
of  47.4  hours  per  affected  faciUty.  This 
estimate  includes  time  for  determining 
if  the  hazardous  substance  release 
qualifies  for  reporting  under  the 
continuous  release  final  rule,  gathering 
and  maintaining  the  required 
information,  completing  and  reviewing 
the  telephone  and  written  reports,  and 
maintaining  records. 

Respondents:  Any  facility  subject  to 
the  hazardous  substance  notification 
requirements  of  CERCLA  section  103(a). 

Estimated  No.  of  Respondents:  1,700 
affected  facilities 

Estimated  No.  of  Responses  Per 
Respondent:  4.4 

Estimated  Total  Annual  Burden  on 
Respondents:  80,600  hours 

Frequency  of  Collection:  On  occasion, 
when  "continuous"  releases  meet  the 
criteria  of  CERCLA  103(0(2). 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (Mail  Code:  2136),  401  M 

Street  SW.,  Washington,  DC  20460; 
and 
Jonathan  Gledhill,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street  NW..  Washington.  DC 

20530. 

Dated:  June  27. 1994. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
|FR  Doc.  94-17007  Filed  7-13-94;  8:45  ami 

BILUNQ  CODE  66M-SO-M 


[FRL-6011-4] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT);  Recharter 

This  notice  serves  to  announce  that 
the  U.S.  Environmental  Protection 
Agency's  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  has  been  rechartered  for  two 
years  effective  June  10. 1994.  The 
Council  provides  advice  and  counsel  to 
the  Administrator  on  broad  cross- 
cutting  domestic  and  international 
environmental  policy  and  technology 
issues. 


ADDRESSES:  Office  of  Cooperative 
Environmental  Management.  (1601), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  Washington,  DC.  Attn: 
Abby  J.  Pimie,  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 
Abby  J.  Pimie  or  Gordon  Schisler  at  the 
above  address  or  call  202-260-7567. 
Gordon  Schisler, 

Acting  Director.  Office  of  Cooperative 

Environmental  Management. 

jFR  Doc.  94-17087  Filed  7-13-94;  8:45  am) 

BKXJNG  CODE  6660-60-M 

Science  Advisory  Board 
[FRL-5011-6J 

Notification  of  Public  Advisory 
Committee  Meeting(s);  Open 
Meeting(s) 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Time.  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office. 

Environmental  Futures  Committee 

The  Environmental  Futures 
Committee  (EFC)  of  the  Science 
Advisory  Board  (SAB)  will  conduct  two 
public  meetings  one  on  August  2-3. 
1994  at  the  Hyatt  Regency  Crystal  City, 
2799  Jefferson  Davis  Highway, 
Arlington,  VA  and  a  second  on 
September  13-14, 1994  at  the 
Gangplank  Restaurant.  600  Water  Street, 
SW..  Washington.  DC.  All  meetings  will 
begin  at  approximately  8:30  am  and 
adjourn  daily  by  5:00  pm. 

The  Environmental  Futures 
Committee  (EFC)  was  formed  by  the 
SAB  at  the  request  of  Administrator 
Browner  to  assist  the  Agency  in 
anticipating  environmental  problems, 
issues  and  opportunities.  The  charge  to 
this  Committee  includes:  developing  a 
procedure  for  short  and  long-term 
forecasting  of  natural  and  anthropogenic 
developments  which  may  affect 
environmental  quality  and  its 
protection;  develop  detailed 
examinations  procedures  and  apply 
them  to  some  future  developments;  and 
draw  implications  from  the 
examirtations  of  future  developments 
and  recommend  actions  for  EPA  to 
address  them.  At  these  meetings,  the 
EFC  will  receive  briefings  on  Futures 
issues;  discuss  the  overall  progress  of 
the  project  (including  tracking  the 
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activities  of  the  SAB  jStanding 
Committees  that  are  involved  in  the 
project):  and  continue  work  on  its  draft 
report.  | 

These  meetings  are  open  to  the 
public,  but  seating  is  limited  and 
available  on  a  first  ccpe  basis.  Any 
member  of  the  public  wishing  further 
information  concemng  the  meetings  or 
who  wishes  to  submit  oral  or  written 
comments  (at  least  23  copies)  should 
contact  one  of  the  Designated  Federal 
Officials,  Dr.  Edward  Bender,  Science 
Advisory  Board  (Mail  Code  1400F).  U.S. 
Environmental  Ftotection  Agency,  401 
M  Street.  SVV..  Washiigton.  DC  20460; 
telephone  (202)  260-i562;  FAX  (202) 
260-7118.  or  via  the  Internet  at 
BENDER.EDWARD@EPAMAIL.EPA. 
GOV. 

Providing  Oral  or  Wi  itten  Comments  at 
SAB  Meetings 

The  Science  Advis  )ry  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  Repetitive  of 
previously  submittedl  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  tctal  time  of  five 
minutes. 

For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  thjan  five  minutes  per 
speaker  and  no  morelthan  fifteen 
minutes  total.  Written  comments  (at 
least  25  copies)  recei  red  in  the  SAB 
Staff  Office  sufficient  ly  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  commil  lee  or 
subcommittee  prior  t)  its  meeting: 
comments  received  t(  lo  close  to  the 
meeting  date  will  noimally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  pn  tvided  to  the 
relevant  committee  o  ■  subcommittee  up 
until  the  time  of  the  i  leeting. 

Dated:  June  29. 1994 
Edward  S.  Bender, 

Acting  Staff  Director.  Sc  e nee  Advisory  Board. 
IFR  Doc.  94-17086  File^  7-13-94;  8  45  am) 
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which  pose  significant  comphance 
problems  for  small  towns;  identifying 
means  to  improve  the  working 
relationship  between  the  Environmental 
Protection  Agency  and  small  towns: 
reviewing  proposed  regulations  for  the 
protection  of  environmental  and  public 
health  and  suggesting  revisions  that 
could  improve  the  ability  of  small  towns 
to  comply  with  such  regulations;  and, 
identifying  means  to  promote 
regionahzation  of  environmental 
treatment  systems  and  infrastructure 
serving  small  towns  to  improve  the 
economic  conditions  of  such  systems 
and  infrastructure. 

The  meeting  will  be  held  at  the  Savoy 
Suites  Georgetown  located  at  2505 
Wisconsin  Avenue,  ^AV  in  Washington, 
DC.  The  meeting  will  begin  at  9:00  a.m. 
on  July  27th  and  conclude  at  5:00  p.m. 
on  July  28th. 

The  Designated  Federal  Officer  (DFO) 
for  this  Committee  is  Denise  Zabinski. 
She  is  the  point  of  contact  for 
information  concerning  any  Committee 
matters  and  can  be  reached  by  calling 
(202)  260-0419  or  by  writing  to  401  M 
Street,  SVV.  (1502).  Washington,  DC 
20460. 

This  is  an  open  meeting  and  all 
interested  p>ersons  are  invited  to  attend. 
Meeting  minutes  will  be  available 
within  thirty  days  after  the  meeting  and 
can  be  obtained  by  written  request  from 
the  DFO.  Members  of  the  public  are 
requested  to  call  the  DFO  at  the  above 
number  if  planning  to  attend  so  that 
arrangements  can  be  made  to 
comfortably  accommodate  attendees  as 
much  as  possible. 
Shelley  H.  Metzenbaum, 
Associate  Administrator.  Office  ofRegiortal 
Operations  and  State/Local  Relations. 
[FR  Doc.  94-17091  Filed  7-13-94;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  height  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  part  510. 


License 
No. 

Name/address 

Date  reissued 

2875 

SoJmar  Logis- 

tics, Inc., 

- 

4544  Post 

- 

Oak  Place, 

Surte  148. 

Houston,  TX 

77027 

June  20,  1994. 

Bryant  L.  VanBrakle, 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

IFR  Doc.  94-17042  Filed  7-13-94;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

First  of  America  Bank  Corporation; 
Notice  of  Application  to  Engage  de 
novo  in  Permissible  Nont>anking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  fisted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outwei^  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the       .  * 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
iGovemors  not  later  than  August  3, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  IlUnois 
60690: 

1.  First  of  America  Bank  Corporation, 
Kalamazoo.  Michigai.,  to  engage  de  novo 
through  its  wholly-owned  subsidiary 
First  of  America  Securities,  hic. 
Kalamazoo.  Michigan,  in  certain 
nonbanking  activities  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act,  which  include  acting  as 
"riskless  principal"  for  and  privately 
placing  all  types  of  securities,  and 
underwriting  and  dealing  in  certain  debt 
securities  which  include  municiptal 
revenue  bonds,  1-4  family  mortgage- 
related  securities,  consumer  receivables- 
related  securities,  and  commerical 
paper,  as  well  as  bank-eligible 
securities.  Applicant  is  applying  for 
authority  to  conduct  these  activities  as 
approved  by  the  Board.  J.P.  Morgan,  75 
Federal  Reserve  Bulletin  192  (1989). 

Board  of  Governors  of  the  Federal  Resene 
System;  July  8. 1994. 

Ienni£er  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-17069  Filed  7-13-94;  8.45  am) 
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North  Bank  Employee  Stock 
Ownership  Plan,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received- 
not  later  than  August  3, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  North  Bank  Employee  Stock 
Ownership  Plan,  Hale.  Michigan,  to 
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Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  3. 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  of  America  Bank  Corporation, 
Kalamazoo.  Michigai.,  to  engage  de  novo 
through  its  wholly-owned  subsidiary 
First  of  America  Securities,  Inc., 
Kalamazoo,  Michigan,  in  certain 
nonbanking  activities  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act,  which  include  acting  as 
"riskless  principal"  for  and  privately 
placing  all  types  of  .securities,  and 
underwriting  and  dealing  in  certain  debt 
securities  which  include  municipal 
revenue  bonds,  1-4  family  mortgage- 
related  securities,  consumer  receivables- 
related  securities,  and  commerical 
paper,  as  well  as  bank-eligible 
securities.  Applicant  is  applying  for 
authority  to  conduct  these  activities  as 
approved  by  the  Board.  J.P.  Morgan,  75 
Federal  Reserve  Bulletin  192  (1989). 

Board  of  Governors  of  the  Federal  Resene 
System,  July  8. 1994. 

Ieiuu£er  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-17069  Filed  7-13-94;  8:45  am) 
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North  Bank  Employee  Stock 
Ownership  Plan,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received- 
not  later  than  August  3. 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

J.  North  Bank  Employee  Stock 
Ownership  Plan,  Hale.  Michigan,  to 


acquire  12.57  percent  of  the  voting 
shares  of  North  Bank  Corporation,  Hale. 
Michigan,  and  thereby  indirectly 
acquire  North  Bank.  Hale.  Michigan. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Joe  Neil],  Welch.  Oklahoma,  to 
acquire  an  additional  5.38  percent,  for  a 
total  of  36.06  percent  of  the  voting 
shares  of  Welch  Bancshares,  Inc., 
Welch,  Oklahoma,  and  thereby 
indirectly  acquire  The  Welch  State 
Bank.  Welch.  Oklahoma. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Ronald  E.  Abbott,  Paris.  Texas,  to 
acquire  an  additional  .52  percent  for  a 
total  of  25.42  percent;  John  W.  Miles. 
Paris.  Texas,  to  acquire  an  additional  .52 
percent  for  a  total  of  25.42  percent;  and 
Linnie  Ray  Spencer.  Paris,  Texas,  to 
acquire  an  additional  .52  percent  for  a 
total  of  25.42  percent  of  the  voting 
shares  of  Texas  Peoples  National 
Bancshares,  Inc..  Paris.  Texas,  and 
thereby  indirectly  acquire  Peoples 
National  Bank,  Paris,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  8. 1994. 

Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-17070  Filed  7-13-94;  8:45  ami 
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Peoples  Bancorp,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23|a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 


produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  vmtten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  8. 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101: 

1.  Peoples  Bancorp,  Inc.,  Marietta. 
Ohio,  to  acquire  1 1 .67  percent  of  the 
voting  shares  of  Woodsfield  Savings  & 
Loan  Company.  Woodsfield,  Ohio,  and 
thereby  acquire  and  hold  as  an 
investment  shares  of  the  target.  The 
target  engages  in  permissible  savings 
association  activities  pursuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y. 

2.  United  Bancorp  of  Kentucky,  Inc., 
Lexington,  Kentucky,  to  acquire  100 
percent  of  the  voting  shares  of  Harlan 
Federal  Bank,  a  Federal  Savings  Bank. 
Harlan,  Kentucky,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Boards 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Old  Kent  Financial  Corporation, 
Grand  Rapids,  Michigan,  to  engage  in 
investing  in  community  housing 
projects  by  making  equity  investments 
in  the  Michigan  Capital  Fund  for 
Housing  Limited  Partnership  I,  pursuant 
to  §  225.25(b)(6)  of  the  Boards 
Regulation  Y.  This  activity  will  be 
conducted  in  the  State  of  Michigan. 
Comments  regarding  this  application 
must  be  received  at  the  Reserve  Bank 
indicated  not  later  than  July  28. 1994. 

Board  of  Governors  of  the  Federal  Rcserx-e 
System.  July  8. 1994. 
Jennifer  |.  |ohnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  94-17071  Filed  7-13-94:  8:45  am| 
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Richey  Bancorpofiition,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  appUed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  IJ.S.C.  1842)  and  § 
225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  became  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)) 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  be(  n  accepted  for 
processing,  it  will  i  ilso  be  available  for 
inspection  at  the  olFices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governor  .  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
v%Titten  presentation  would  not  suffice 
in  lieu  of  a  hearing  identifying 
specifically  any  qu  jstions  of  fact  that 
are  in  dispute  and  :  iummarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  tftese  applications 
must  be  received  not  later  than  August 
8.  1994.  I 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Jame*  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minniesota  55480: 

1.  Richey  Bancomoration,  Inc.. 
Glendive.  Montana  to  become  a  bank 
holding  company  qy  acquiring  20 
percent  of  the  votirtg  shares  of 


icorp.  Inc.. 
,  and  thereby 
irst  Fidelity  Bank. 


Community  First '. 
Glendive.  Montana 
indirectly  acquire 
Glendive,  Montana 

B.  Federal  ReserVe  Bank  of  Kansas 
City  (John  E.  Yorke ,  Senior  Vice 
President)  925  Grai  id  Avenue,  Kansas 
City,  Missouri  64 1<  8: 

1.  First  Pryor  Bavcorp.  Inc..  Pry  or, 
Oklahoma,  to  becoi  ne  a  bank  holding 
company  by  acquii  ing  80  percent  of  the 
voting  shares  of  Fiisl  National  Bank  of 
Pr>or  Creek,  Pr>'or.  Oklahoma. 

C  Federal  Resertre  Bank  of  San 
Francisco  (Kennetli  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  'rancisco.  California 
94105: 

1.  Vallicorp  Holt  ings.  Inc..  Fresno. 
California,  to  mergi  i  with  King  Mineral 
Bancorp,  Inc..  Visa  ia.  California,  and 
thereby  indirectly  ^cqui^e  Mineral  King 
National  Bank.  Vis^iiia,  California. 


Board  of  Governors  of  the  Federal  Reserve 
System.  July  8. 1994. 

lennifier  ).  lohnson. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  94-17072  Filed  7-13-94;  8:45  ami 

BILUNG  CODE  (ZIOOI-F 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Agency  for  Health  Care  Policy  and 
Research;  Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Title  5.  U.S.C.  Appendix  2) 
announcement  is  made  of  the  following 
special  emphasis  panel  scheduled  to 
meet  during  the  month  of  July  1994: 

Name:  Health  Care  Policy  and  Research 
Sp>ecial  Emphasis  Panel 

Dote  find  Time:  July  21, 1994.  8:30  a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Conference  Room  TBA. 
Rockville,  Maryland  20852.  Open  ]uly  21. 
8:30  a.m.  to  9:00  a.m.  Closed  for  remainder 
of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  related  to  rural  managed  care 
systems  and  to  address  subjects  related  to  the 
development  and  management  of  Rural 
Health  Demonstration  Centers  which  will  be 
funded  through  cooperative  agreements  to  be 
entered  into  with  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR). 

Agenda:  The  open  session  of  the  meeting 
on  July  21  from  8:30  a.m.  to  9:00  a.m.  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  conunittee  will  be  reviewing 
complex  and  clinically-oriented  grant 
applications.  In  accordance  with  the  Federal 
Advisory  Committee  Act,  Title  5,  U.S.C. 
Appendix  2  and  Title  5,  U.S.C,  552b(c)(6), 
the  Acting  Administrator,  AHCPR,  has  made 
a  formal  determination  that  this  latter  session 
will  be  closed  because  the  discussions  are 
likely  to  reveal  personal  information 
concerning  individuals  associated  with  the 
grant  applications.  This  information  is 
exempt  from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  Gerald  E.  Calderone.  Ph.D.. 
Agency  for  Health  Care  Policy  and  Research. 
Suite  602.  2101  East  Jefferson  Street. 
Rockville,  Maryland  20852,  Telephone  (301) 
594-2462. 

Agenda  items  for  all  meetings  are  subject 
to  change  as4>riorities  dictate 

Date;  lune  28.  1994.  ' 

Linda  K.  Demlo,  Ph.D.. 
Acting  Administrator. 
jFR  Doc.  94-17025  Filed  7-13-94:  8:45  ami 

BILLJNG  CODE  4160-M-P 


Centers  for  Disease  Control  and 
Prevention 

[Announcement  Numt>er  440] 

Postdoctoral  Fellowship  Training 
Program  in  Infectio'js  Diseases 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aivnounces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement  to 
provide  assistance  for  a  Postdoctoral 
Fellowship  Training  Program  in 
Infectious  Diseases. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000.  see  the  section  Where  To  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
sections  301  42  U.S.C.  241),  317(k)(l) 
and  317(k)(2).  (42  U.S.C.  247b(k)(l)  and 
247b(k)(2)).  of  the  Public  Health  Ser\'ice 
Act.  as  amended.  AppUcable  program 
regulations  are  found  in  42  CFR  pari  52. 
Grants  for  Research  Projects. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-hee  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
university  affiUated  schools  of  medicine 
with  infectious  disease  programs 
accredited  by  the  Accreditation  Council 
for  Graduate  Medical  Education 
(ACGME). 

Applicants  meeting  the  above  criteria 
are  the  most  appropriate  organizations 
to  conduct  the  work  under  this 
cooperative  agreement  because:  The 
purpose  of  this  cooperative  agreement  is 
to  respond  to  the  documented  shortage 
of  physicians  trained  in  academic 
infectious  diseases.  Correspondingly, 
the  infectious  disease  departments  of 
university  schools  of  medicine  are  the 
legitimate  organizations  in  which  to 
base  a  program  such  as  that  proposed  in 
this  cooperative  agreement. 


Availability  of  Funds 

Approximately  $60,000  is  available  in 
FY  1994  to  fund  one  to  two  awards.  It 
is  expected  that  the  award  will  begin  on 
or  about  September  30, 1994,  and  is 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
availability  of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  assist  the  recipient  in 
the  development  of  a  Postdoctoral 
Fellowship  Training  Program  in 
Infectious  Diseases  which  utilizes  the 
combined  resources  of  the  recipient  and 
CDC.  The  goal  is  to  improve  the  ability       ' 
of  the  U.S.  public  health  system  to  ^ 

respond  to  the  problem  of  emerging  * 

infectious  diseases  by  increasing  the  ^ 

number  of  academic  infectious  disease       F 
physicians  with  demonstrated  skills  in 
the  public  health  aspects  of  infectious 
diseases  and  to  provide  them  with  the 
essential,  pertinent  clinical  and  research 
skills. 

The  clinical  training  portion  of  the 
Program  will  occur  at  the  recipient's 
facilities  while  the  research  (basic 
laboratory  or  epidemiologic)  training 
may  occur  at  CDC  facilities  in  Atlanta, 
Georgia.  In  order  to  assure  that  the 
clinical  and  research  training  areas  are 
coordinated  to  provide  a  suitably 
Congruent  and  expedient  training  P 

program,  it  may  he  necessary  for  both  ^. 
fellows  and  program  staff  to  frequently  tl 
commute  between  CDC  and  recipient  F 

faciUties.  tl 

The  program  will  be  designed  for  vi 

physicians  with  training  in  infectious 
diseases  who  wish  to  pursue  a  career  in      a' 
academic  infectious  diseases.  It  will 
offer  a  combination  of  research  and  n 

clinical  training  which  will  lead  to  th 

eligibiUty  for  certification  in  infectious       h* 
diseases  by  the  American  Board  of 
Internal  Medicine,  Subspecialty  Board        fe 
of  Infectious  Diseases  (the  cognizant  th 

member  board  of  the  American  Board  of     w 
Medical  Specialties).  Specific  areas  of 
research  may  include:  Viral  and  e\ 

rickettsial  infections,  nosocomial  pi 

infections,  antimicrobial  resistance,  gc 

acquired  immunodeficiency  syndrome,       p 
vector-borne  infectious  diseases, 
respiratory  and  food-borne  bacterial 
diseases,  sexually  transmitted  diseases,       de 
and  parasitic  diseases.  Specific  areas  of      PI 
clinical  concentration  may  include: 
clinical  rotations  in  infectious  diseases,      Q 
infectious  diseases  in  transplant 
recipients,  clinical  microbiology.  fo: 


Availability  of  Funds 

Approximately  $60,000  is  available  in 
FY  1994  to  fund  one  to  two  awards.  It 
is  expected  that  the  award  will  begin  on 
or  about  September  30, 1994,  and  is 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
availability  of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  assist  the  recipient  in 
the  development  of  a  Postdoctoral 
Fellowship  Training  Program  in 
Infectious  Diseases  which  utilizes  the 
combined  resources  of  the  recipient  and 
CDC.  The  goal  is  to  improve  the  ability 
of  the  U.S.  public  health  system  to 
respond  to  the  problem  of  emerging 
infectious  diseases  by  increasing  the 
number  of  academic  infectious  disease 
physicians  with  demonstrated  skills  in 
the  public  health  aspects  of  infectious 
diseases  and  to  provide  them  with  the 
essential,  pertinent  clinical  and  research 
skills. 

The  clinical  training  portion  of  the 
Program  will  occur  at  the  recipient's 
facilities  while  the  research  (basic 
laboratory  or  epidemiologic)  training 
may  occur  at  CDC  facilities  in  Atlanta, 
Georgia.  In  order  to  assure  that  the 
clinical  and  research  training  areas  are 
coordinated  to  provide  a  suitably 
Congruent  and  expedient  training 
program,  it  may  he  necessary  for  both 
fellows  and  program  staff  to  frequently 
commute  between  CDC  and  recipient 
facilities. 

The  program  will  be  designed  for 
physicians  with  training  in  infectious 
diseases  who  wish  to  pursue  a  career  in 
academic  infectious  diseases.  It  will 
offer  a  combination  of  research  and 
clinical  training  which  will  lead  to 
eligibility  for  certification  in  infectious 
diseases  by  the  American  Board  of 
Internal  Medicine,  Subspecialty  Board 
of  Infectious  Diseases  (the  cognizant 
member  board  of  the  American  Board  of 
Medical  Specialties).  Specific  areas  of 
research  may  include:  Viral  and 
rickettsial  infections,  nosocomial 
infections,  antimicrobial  resistance, 
acquired  immunodeficiency  syndrome, 
vector-borne  infectious  diseases, 
respiratory  and  food-borne  bacterial 
diseases,  sexually  transmitted  diseases, 
and  parasitic  diseases.  Specific  areas  of 
clinical  concentration  may  include: 
clinical  rotations  in  infectious  diseases, 
infectious  diseases  in  transplant 
recipients,  clinical  microbiology, 
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outpatient  infectious  diseases,  pediatric 
infectious  diseases,  or  infectious  disease 
pharmacology.  The  recipient  must  be 
able  to  provide  support  for  physicians  of 
unusual  ability  and  promise  or  proven 
achievement  by  giving  them  an 
opportunity  to  conduct  clinical, 
laboratory,  and  epidemiologic  research 
on  significant  public  health  problems 
caused  by  infectious  diseases. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient' 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
•  responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Develop  and  conduct  a  Postdoctoral 
Fellowship  Training  Program  (PFTP)  in 
clinical  and  basic  laboratory  or 
epidemiologic  research  in  prevention 
and  control  of  infectious  diseases  of 
public  health  importance  in  which  the 
clinical  training  will  occur  at  recipient 
facilities  and  the  research  may  occur  at 
CDC  facilities.  Design  and  conduct  the 
PFTP  such  that  the  clinical  training  and 
the  research  activities  will  be 
complementary  and  congruent. 

2.  Design  and  conduct  the  PFTP  such 
that,  upon  completion  of  the  fellowship, 
fellows  will  become  ehgible  for 
certification  in  infectious  diseases  by 
the  American  Board  of  Internal 
Medicine. 

3.  Promote  a  wide  distribution  of  the 
PFTP  announcement  soliciting 
applicants  for  fellowships.  Contribute  to 
theracial  and  gender  diversify  of  the 
PFTP  by  assuring  a  v^ride  distribution  of 
the  annoimcement  among  eligible 
women  and  minority  physicians. 

4.  Provide  preceptors  for  the  training 
at  recipient's  facilities. 

5.  Etevelop  a  pre-  and  post-application 
review  and  approval  process.  Based  on 
this  review  process,  select  appUcants  to 
be  awarded  fellowships. 

6.  Provide  administrative  support  to 
fellows  during  their  tenure  including 
the  payment  of  a  stipend  in  accordance 
with  the  PHS  policy. 

7.  Develop  a  plan  for  monitoring  and 
evaluating  the  progress  of  fellows  and 
progress  toward  achieving  program 
goals. 

B.  CDC  Activities 

1.  Provide  assistance  in  the 
development  and  management  of  a 
PFTP. 

2.  Provide  preceptors  for  training  at 
CDC  facilities. 

3.  Assist  in  the  development  of  a  plan 
for  monitoring  and  evaluating  the 


progress  of  fellows  and  of  the  progress 
toward  achieving  program  goals. 

Evaluation  Criteria 

The  applications  will  be  reviewed  and 
evaluated  based  on  the  following 
criteria: 

1.  The  extent  to  which  the  applicant 
describes  the  history  of  the  organization 
for  promoting  the  field  of  academic 

,  infectious  diseases.  The  extent  to  which 
the  applicant  has  promoted  the  field  of 
academic  infectious  diseases  by 
conducting  regular  national  meetings 
and  workshops  devoted  to  current 
topics.  The  extent  to  which  the 
applicant  documents  experience  in 
education  and  training  in  academic 
infectious  diseases,  including 
documentation  of  relevant  degree 
programs  offered  and  evidence  of 
experience  in  successfully  preparing 
students  for  certification  in  infectious 
diseases  by  the  American  Board  of 
Internal  Medicine.  (15  points) 

2.  The  extent  to  which  the  applicant 
provides  evidence  of  staff  and  program 
expertise.  The  extent  to  which  the 
applicant  provides  evidence  of  a  plan  to 
actively  promote  racial  and  gender 
diversity  in  recruiting  and  placing 
postdoctoral  fellowship  candidates.  (15 
points) 

3.  The  extent  to  which  the  applicant 
describes  their  exj^erience  in  managing 
postdoctoral  fellowship  training 
programs  for  physicians.  (30  points) 

4.  The  extent  to  which  the  proposed 
plan,  including  the  review  process  for 
the  selection  of  fellows,  addresses  CDC 
program  goals  and  objectives.  The 
extent  to  which  the  proposed  plan 
addresses  all  of  the  program 
requirements.  The  extent  to  which  the 
proposed  plan  coordinates  the  clinical 
and  research  activities  so  that  they 
comprise  a  complementary  and 
congruent  training  program,  including 
the  extent  to  which  the  plan  provides 
for  periodic  travel  by  fellows  and 
program  officials  between  CDC  and 
applicant  agency.  (30  points) 

5.  The  quality  of  the  proposed  plan 
for  monitoring  and  evaluating  progress 
in  relation  to  program  activities  and 
objectives.  (10  points) 

6.  The  extent  to  which  the  proposed 
budget  is  reasonable,  clearly  justifiable, 
and  consistent  with  the  intended  use  of 
cooperative  agreement  funds,  (not 
scored) 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372 
(45  CFR  part  100),  Intergovernmental 
Review  of  Federal  Programs. 
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Public  Health  Sysl  em  Reporting 
Requirements 

This  program  is  pot  subject  to  the 
Public  Health  Systfem  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Numbet  is  93.283. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  humaa  subjects,  the 
apphcant  must  coijiply  with  the 
Department  of  Health  and  Human 
Services  Regulatio|is  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assuranob  must  be  provided 
which  demonstrate  that  the  project  will 
be  subject  to  initial  and  continuing 
review  by  an  appropriate  institutional 
review  committee.  The  applicant  will  be 
responsible  for  prdviding  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guide^nes  and  forms 
provided  in  the  application  kit. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Edwa|°d  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Braniih,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Preveation  (CDC),  255  East 
Paces  Ferry  Road.  ^.,  Room  314, 
Mailstop  E-18.  Atl^ta,  Georgia  30305, 
on  or  before  AuguA  15,  1994. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either:      I 

(a)  Received  on  sr  before  the  deadline 
date;  or  j 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  tine  for  submission  to 
the  objective  review  group.  (Apphcants . 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  0r  obtain  a  legibly 
dated  receipt  from  a  commercial  earner 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  net  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applicatipns:  AppUcations 
which  do  not  meet!  the  criteria  in  l.(a) 
or  l.(b)  above  are  oonsidered  late 
applications.  Late  applications  vfiW  not 
be  considered  in  the  ciurent 
competition  and  wnll  be  returned  to  the 
applicant  [ 

Where  to  Obtain  ^ditional 
Information  { 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  business 
management  technical  assistance  may 


IMI 


be  obtained  &om  Nealean  K.  Austin. 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Atlanta,  Georgia  30305,  telephone  (404) 
842-6512. 

Programmatic  technical  assistance 
may  be  obtained  from  Greg  )ones. 
Program  Specialist,  Office  of 
Administrative  Services,  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  C-19, 1600  Clifton 
Road,  NE..  Atlanta,  Georgia  30333, 
telephone  (404)  639-2434.  Please  refer 
to  Announcement  Number  440  when 
requesting  information  regarding  this 
program. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325.  telephone 
(202)  783-3238. 

Dated:  July  8, 1994. 
Martha  Katz, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doa  94-17067  Filed  7-13-94;  8:45  ami 
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[COC-4581 

Announcement  of  Cooperative 
Agreement  to  the  World  Health 
Organization 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  sole  source  cooperative 
agreement  with  the  World  Health 
Organization  (WHO)  for  Hantavirus 
Pulmonary  Syndrome  (HPS)  research  in 
epidemiology,  pathogenesis  and  vaccine 
development.  The  activities  are 
intended  to  strengthen  the  knowledge 
base  of  the  epideraiologj'  and 
pathogenesis  of  hantaviruses,  improve 
diagnostics  capabilities,  and  assist  in 
the  further  development  of  a  hantavirus 
vaccine.  These  programs  will  provide 
information  for  public  policy  and  for 
targeting  strategies  for  hantavirus- 
associated  respiratory  disease 
prevention  and  treatment  programs. 
Approximately  $60,000  is  available  in 
FY  1994  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30. 1994.  and  will  be 


made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  two 
years.  Fimding  estimates  may  vary  and 
are  subject  to  change.  A  continuation 
award  within  an  approved  project 
period  will  be  made  on  the  basis  of 
satisfoctory  progress  and  availability  of 
funds. 

The  purpose  for  this  program  is  to 
assist  research  on  hantaviruses  that  vtrill 
help  researchers  in  the  U.S.  to 
understand  the  epidemiology  and 
mechanisms  of  immunity  and 
immunopathology  of  hantavirus 
infection.  It  is  also  intended  that  the 
agreement  assure  that  proper 
observations  of  vaccine  trials  are 
reliably  made  should  further  vaccine 
development  be  necessary  in  this 
country. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS>led  national  activity  to  reduce 
morbidity  and  mortahty  and  improve 
the  quahty  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000.  see  the  Section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
section  301(a)  (42  U.S.C.  241(a)),  311  (42 
U.S.C.  243),  and  317(k)(3)(42  U.S.C 
247b(k)(3))  of  the  Public  Health  Service 
Act.  as  amended.  Pub.  L.  95-626. 
Applicable  program  regulations  are 
found  in  42  CFR  part  52,  Grants  for  • 
Research  Projects. 

Smoke-Free  Workplace 

The  PubUc  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  World  Health  Organization  (WHO). 
No  other  applications  are  solicited.  The 
program  annoimcement  and  application 
kit  have  been  sent  to  WHO. 

WHO  is  the  coordinating  agency  for 
WHO  Regional  Offices  including  Pan 
American  Health  Organization  (PAHO), 
European  Regional  Office  (EURO). 
South  East  Asia  Regional  Office 
(SEARO),  and  Western  Pacific  Regional 
Office  (WPRO)  where  assistance  will  be 
provided.  WHO  is  the  appropriate 
agency  to  establish  collaboration  among 


research  groups  to  improve  training, 
technology  transfer  and  share 
comparative  results. 

The  CDC  will  collaborate  in 
providing:  Consultation,  scientific  and 
technical  assistance  and  training  for 
transfer  of  laboratory  technology  and 
logistics  management  for  study  of 
epidemiology  of  pathogenic 
hantaviruses  in  the  Americas;  scientific 
and  technical  assistance  in  the 
observation  of  the  inactivated  vaccine 
trials  in  both  China  and  Russia;  and 
training  and  on-site  assistance  in 
technical  areas  of  expertise  for 
investigating  the  mechanisms  of 
immunity  and  immunopathology  of 
hantavirus  infection  in  Korea. 

Executive  Order  12372  Review 

This  application  is  not  subject  to 
review  imder  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.283. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Healdi  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  on  this  program, 
please  refer  to  Announcement  Number 
458  and  contact  Gordon  R.  Clapp. 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  314, 
Mailstop  E-18,  Atlanta,  GA  30305, 
telephone  (404)  842-6508. 
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epidemiology  of  pathogenic 
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and  technical  assistance  in  the 
observation  of  the  inactivated  vaccine 
trials  in  both  China  and  Russia;  and 
training  and  on-site  assistance  in 
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Programs. 

Public  Health  System  Reporting 
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This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 
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Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.283. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  on  this  program, 
please  refer  to  Announcement  Number 
458  and  contact  Gordon  R.  Clapp, 
Grants  Management  Specialist,  Gremts 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta,  GA  30305, 
telephone  (404)  842-6508. 
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A  copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1), 
referenced  in  the  SUMMARY  section,  may 
be  obtained  through  the  Superintendent 
of  Documents,  Government  Printing 
Office.  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  July  8,  1994. 
Martha  Katz, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  94-17063  Filed  7-13-94;  8:45  am] 
BILLING  CODE  41U-1»-P 


Food  and  Drug  Administration 
[Docket  No.  94F-0222] 

Ramico  Foods  Inc.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ramico  Foods  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  calcium  disodium  EDTA 
(ethylenediaminetetraacetate)  to 
promote  color  retention  in  canned, 
cooked  fava  beans. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  September  12, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  LaVecchia,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9519. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409lb)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  3A4404)  has  been  filed  by 
Ramico  Foods  Inc.,  8245  Le  Creusot,  St- 
Lepnard,  Quebec,  CANADA  HIP  2A2. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  172.120 
Calcium  Disodium  EDTA  (21  CFR 
172.120)  to  provide  for  the  safe  use  of 
calcium  disodiimi  EDTA  to  promote 
color  retention  in  canned  coooked  fava 
beans. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 


encourage  pubUc  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  September  12, 
1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on.  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  July  1. 1994. 

Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  94-17075  Filed  7-13-94:  8:45  am] 

B4LUNG  CODE  4160-01-F 


Health  Care  Financing  Administration 
tBPO-116-FNl 

Medicare  Program:  Data,  Standards, 
and  Methodology  Used  To  Establish 
Fiscal  Year  1994  Budgets  for  Fiscal 
Intermediaries  and  Carriers 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  notice. 

SUMMARY:  This  notice  is  published  in 
accordance  with  sections  1816(c)(1)  and 
1842(c)(1)  of  the  Social  Security  Act 
which  require  us  to  publish  the  final 
data,  standards,  and  methodology  used 
to  establish  budgets  for  Medicare 
intermediaries  and  carriers.  In  this 
notice,  we  respond  to  the  comments 
received  in  response  to  our  notice  of 
October  5. 1993  and  we  announce  the 
adoption  of  the  proposed  data, 
standards,  and  methodology  that  we 
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used  to  establish  the  Medicare  fiscal 
intermediary  and  carrier  budgets  for 
fiscal  year  (FY)  199^,  beginning  October 
1.  1993,  as  final  and  without  revision. 
EFFECTIVE  DATE:  Thi*  final  notice  is 
effective  on  July  14, j  1994. 
FOR  FURTHER  INF0RI4ATK}N  CONTACT: 
Phyllis  Mosmiller,  (410)  966-7528. 

SUPPLEMENTARY  INFORMATION: 

I.  Background         I 

Fiscal  intermediafies  and  carriers  are 
pubUc  or  private  entities  that  participate 
in  the  administration  of  the  Medicare 
program  by  performing  benefit  payment 
and  claims  processing  functions.  On 
October  5, 1993.  wejpublished  in  the 
Federal  Registeir  (58  FR  51827)  a 
proposed  notice  thai  described  the  data, 
standards,  and  methjodology  we 
intended  to  use  to  eitablish  budgets  for 
Medicare  program  cirriers  and  fiscal 
intermediaries,  refeired  to  as  Medicare 
contractors,  for  the  Federal  fiscal  year 


(FY)  1994.  beginninj 

The  notice  was  pub 

with  sections  1816( 

of  the  Social  Securi 

which  require  us  to 

comments  the  data 

methodology  we  propose  to  use  to 

establish  budgets  foi  these  Medicare 

contractors. 


October  1. 1993. 

shed  in  accordance 
)(1)  and  1842(c)(1) 

Act  (the  Act). 

ublish  for  public 
standards,  and 


U.  Provisions  of  the  Proposed  Notice 

Following  the  san  e  format  we  have 
used  in  prior  noticei ..  the  October  5, 
1993  proposed  notic  e  described  the 
budget  developmen  process  in  general 
and  gave  an  overvie  v  of  how  we  intend 
to  use  the  contractoi  budget  data, 
standards,  and  methodology  to  establish 
the  FY  1994  budgets. 

We  indicated  in  tie  notice  that  the 
contractor  budget  wiuld  be  structured 
to  coincide  with  the  seven  functional 
areas  of  responsibili  ies  performed  by 
fiscal  intermediariei  for  Part  A  and  nine 
functional  areas  of  r  isponsibilities 
performed  by  carrie  s  for  Part  B  of  the 
Medicare  program. '  'he  intermediary 
functional  area  resp  msibilities  for  Part 
A  are:  (1)  Bill  Paymi  nt,  (2) 
Reconsideration  anc  Hearings;  (3) 
Medicare  Secondary  Payer;  (4)  Medical 
Review  and  Utilizat  on  Review;  (5) 
Provider  Audit  (Des  c  Review,  Field 
Audit,  and  Provider| Settlement);  ^6) 
Provider  Reimbursement;  and  (7) 
Productivity  Investinents.  The  carrier 
functional  area  responsibilities  for  Part 
B  are:  (1)  Claim  Payment;  (2)  Review 
and  Hearing;  (3)  Beneficiary /Physician 
Inquiry;  (4)  Medical.Review  and 
Utilization  Review;  (5)  Benefit  Integrity 
(formerly  Fraud  and!  Abuse);  (6) 
Medicare  Secondary  Payer.  (7) 
Participating  Physicfans;  (8)  Provider 


IMI 


Education  and  Training;  and  (9) 
Productivity  Investments.  These 
functions  are  funded  bom  the  Hospital 
Insurance  Trust  Fund  (HI)  and  the 
Supplementary  Medical  Insiurance  Trust 
Fund  (SMI). 

We  proposed  that  final  funding  for  the 
contractor  functions  listed  above  would 
be  allocated  in  accordance  with  the 
current  claims  processing  trends, 
legislative  mandaites,  administrative 
initiatives,  current  year  performance 
standards  and  criteria,  and  the 
availability  of  funds  appropriated  by  the 
Congress. 

The  FY  1994  Budget  and  Performance 
Requirements  (BPRs)  gave  the 
contractors  the  authority  to  manage 
their  budgets  on  a  bottom  line  basis. 
Once  funding  is  issued,  each  contractor 
will  have  the  flexibility  to  optimally 
manage  the  budget  in  accordance  with 
the  statement  of  work  contained  in  the 
BPRs.  With  the  exception  of  the  line 
item  for  Payment  Safeguards. 
Productivity  Investments,  and  "Other" 
line  items,  contractors  have  total 
fiexibility  in  the  use  of  funds.  There  is 
a  5  percent  limitation  on  the  amount  of 
funds  that  may  be  shifted  out  of 
individual  Payment  Safeguards,  with 
unlimited  shifting  into  Payment 
Safeguards.  Shifting  into  or  out  of 
Productivity  Investments  and  "Other" 
line  item  funding,  not  governed  by 
contract  modifications,  may  not  exceed 
5  percent.  Each  "Other"  line  item  is 
treated  separately.  The  Productivity 
Investment  line  item  is  treated  as  a 
whole  and  not  by  a  separate  project. 
Funding  that  is  governed  by  contract 
modifications  may  not  be  shifted  to 
other  functions  or  line  items. 

Final  BPRs  were  sent  to  each 
contractor  in  June  1993  to  assist  in  the 
preparation  of  their  FY  1994  budget 
requests.  The  contractors  are  expected 
to  perform  the  work  as  described  in  the 
BPR  package  and  in  accordance  with  the 
standards  contained  in  the  Contractor 
Performance  Evaluation  Program  for  FY 
1994  that  was  published  in  the  Federal 
Register  (58  FR  51085)  on  September 
30.  1993.  While  the  contractors  were 
preparing  their  budget  requests,  we 
developed  preliminary  budget 
allocations  for  the  16  functional  areas 
that  were  based  on  historical  patterns, 
workload  growth,  inflation  assumptions, 
statistical  forecasting  reports,  and  any 
other  available  information. 

A  key  step  in  this  budget  process  is 
the  development  of  contractor  unit  costs 
for  processing  Part  A  bills  and  Part  B 
claims.  As  in  FY  1993.  the  FY  1994 
budget  process  incorporates  a  bottom 
line  unit  cost  approach  that 
encompa-sses  all  budget  line  items 
except  Provider  Audit.  Productivity 


Investments,  and  Other.  For  funding  the 
bills/claims  processing  function,  the 
Complexity  Index  (Q)  was  continued  in 
FY  1994.  In  the  FY  1993  budget  process, 
we  arrayed  the  contractors'  unit  costs 
and  identified  the  contractor  at  the  60th 
Percentile.  Each  contractor  with  a  unit 
cost  higher  than  the 60th  Percentile  was 
held  to  the  60th  Percentile  unit  cost 
multiplied  by  the  contractor's  d.  Each 
contractor  at  or  below  the  60th 
Percentile  retained  its  own  unit  cost 
multiplied  by  its  CI.  The  only  difference 
in  the  unit  cost  calculation  in  FY  1994 
was  the  use  of  the  70th  Percentile 
instead  of  the  60th  Percentile. 

It  was  also  noted  that  limitations  on    - 
the  FY  1994  budget  could  require 
across-the-board  cost  cutting  measures. 
Should  this  occur,  each  of  HCFA's 
Regional  Offices  will  determine  the 
amount  of  budget  reduction  for  its 
contractors. 

III.  Analysis  of  and  Responses  to  Public 
Comments 

In  response  to  our  request  for  public 
comment  in  the  October  5. 1993 
proposed  notice,  we  received  four 
timely  items  of  correspondence. 
Comments  were  received  from  a 
national  specialty  association,  a 
beneficiary  advocacy  association,  and 
two  national  health  insurance 
associations.  Several  issues  that  were 
raised  by  the  commenters  are  outside 
the  scope  of  the  proposed  notice  and  are 
not  addressed  in  this  final  notice. 
Hmvever,  those  comments  have  been 
referred  to  the  appropriate  HCFA 
components  for  review  and  analysis  to 
determine  if  operational  adjustments  are 
required  or  warranted.  In  this  final 
notice,  we  are  responding  to  the 
comments  that  are  related  to  the 
proposed  notice. 

Comment:  Three  commenters 
reflected  the  concern  that  the  proposed 
notice  was  published  after  the  beginning- 
of  FY  1994.  It  was  felt  that  untimely 
publication  of  the  proposed  notice 
denied  interested  parties  the 
opportunity  to  comment  before  >" 

implementation  of  the  budget. 

Hesponse:  We  have  taken  steps  to 
publish  these  proposed  notices  as 
timely  as  possible.  Although  we  did  not 
publish  the  proposed  notice  before  the 
beginning  of  the  fiscal  year  (due  to 
considerations  in  reviewing  data  and 
developing  a  budget),  we  did  provide 
adequate  opportunity  for  all  affected 
parties  to  Comment  on  the  data, 
.standards,  and  methodology.  We  were 
fully  prepared  to  issue  revised  Budget 
and  Performance  Requirements  (BPRs) 
to  intermediaries  and  carriers  based  on 
the  comments  received.  If  necessary,  we 
were  prepared  to  renegotiate  any 
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affected  areas  of  intermediary  and 

carrier  budgets  within  the  levels  of  c 

funding  made  available  by  the  Congress,  c 

Comment:  Two  commenters  indicated    l 
that  the  contractor  unit  cost  calculations 

are  derived  from  a  Complexity  Index  t 

(Q)  formula  which  is  methodologically  r 

incorrect.  i 

Besponse:  The  d  includes  full 

consideration  of  each  individual  C 

contractor's  workload  mix  and  its  actual  .  i: 

costs  as  reported  on  the  Final  ti 

AdministiBtive  Cost  Proposals.  v 

Therefore,  we  believe  that  the  CI  d 

methodology  is  an  equitable  and  c 

efficient  method  of  formulating  c 

contractor  unit  cost  targets.  n 

Comment:  One  commenter  expressed 

the  opinion  that  the  notice  lacks  a 

specificity  about  the  development  of  the  v 

contractor  budgets  that  the  Omnibus  p 

Budget  Reconciliation  Act  of  1987  was  o 
intended  to  elicit.  The  commenter  also 

stated  that  most  of  the  methodology  i< 

described  in  the  notice  is  general  and  y 

could  apply  lo  any  contractor  budget  ii 

year.  o 

Response:  The  intent  of  the  Congress  tl 

requires  that  we  provide  sufficient  v 

description  of  the  data,  standards,  and  tl 

methodology  used  in  determining  the  p 

annual  budgets.  We  believe  the  notice  d 

complies  with  that  intent.  The  b 
commenter  is  correct  that  some 

methodologies  are  retained  from  year  to  tl 

year.  However,  we  always  publish  the  ai 

most  recent  data.  Additionally,  V 

legislative  changes  and  budget  priorities  ir 

or  constraints  affect  the  standards.  ir 

Our  notices  are  intended  to  include  h/ 
only  the  data,  standards,  and 

methodology  to  be  used  to  estabHsh  ir 

budgets  for  fiscal  intermediaries  and  tl 

carriers  for  a  given  fiscal  year.  Specific  m 

instructions  on  how  to  implement  and  di 

monitor  certain  initiatives,  for  example,  B. 

beneficiary  inquiries,  participating  w 
physician,  physician  payment  reform, 

etc.,  are  presented  through  program  ki 

memoranda,  manual  instructions,  BPRs,  cc 

etc.                    ,  fu 

Comment:  One  commenter  stated  that 

HCFA  has  not  provided  adequate  data,  fl« 

thus  preventing  the  rfeader  from  ai 

reaching  an  informed  opinion  regarding  ol 

the  accuracy  of  the  resuhing  budgets     -  sa 

and  unit  costs.  ic 

Besponse:  As  we  believe  the  Congress  '  Pt 

intended,  our  proposed  notice  provides  In 

a  general  description  of  the  budget  cc 

development  process.  Specific  w 

guidelines  and  data  for  the  development  "I 

of  indiAddual  contractor  budgets  are  stj 

found  in  the  current  year  BPRs.  b^ 

Comment:  There  was  no  mention  of  sh 

the  Medicare  Transaction  System  (MTS)  th 

iiT  the  proposed  notice,  as  stated  by  av 

another  commenter.  an 
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affected  areas  of  iijtermediary  and 
carrier  budgets  within  the  levels  of 
funding  made  available  by  the  Congress. 

Comment:  Two  coramenters  indicated 
that  the  contractor  unit  cost  calculations 
are  derived  from  a  Complexity  Index 
(Q)  formula  which  is  methodologically 
incorrect. 

Response:  The  CI  includes  full 
consideration  of  each  individual 
contractor's  workload  mix  and  its  actual 
costs  as  reported  on  the  Final 
Administrative  Cost  Proposals. 
Therefore,  we  believe  that  the  Q 
methodology  is  an  equitable  and 
efflcient  method  of  formulating 
contractor  unit  cost  targets. 

Comment:  One  commenter  expressed 
the  opinion  that  the  notice  lacks 
specificity  about  the  development  of  the 
contractor  budgets  that  the  Omnibus 
Budget  Reconciliation  Act  of  1987  was 
intended  to  elicit.  The  commenter  also 
stated  that  most  of  the  methodology 
described  in  the  notice  is  general  and 
could  apply  lo  any  contractor  budget 
year. 

Response:  The  intent  of  the  Congress 
requires  that  we  provide  sufficient 
description  of  the  data,  standards,  and 
methodology  used  in  determining  the 
annual  budgets.  We  believe  the  notice 
complies  with  that  intent.  The 
commenter  is  correct  that  some 
methodologies  are  retained  from  year  to 
year.  However,  we  always  publish  the 
most  recent  data.  Additionally, 
legislative  changes  and  budget  priorities 
or  constraints  affect  the  standards. 

Our  notices  are  intended  to  include 
only  the  data,  standards,  and 
methodology  to  be  used  to  estabUsh 
budgets  for  fiscal  intermediaries  and 
carriers  for  a  given  fiscal  year.  Specific 
instructions  on  how  to  implement  and 
monitor  certain  initiatives,  for  example, 
beneficiary  inquiries,  participating 
physician,  physician  payment  reform, 
etc.,  are  presented  through  program 
memoranda,  manual  instructions,  BPRs, 
etc.  . 

Comment:  One  commenter  stated  that 
HCFA  has  not  provided  adequate  data, 
thus  preventing  the  reader  from 
reaching  an  informed  opinion  regarding 
the  accuracy  of  the  result  ing  bu  dgets     - 
and  unit  costs. 

Response:  As  we  beheve  the  Congress-' 
intended,  our  proposed  notice  provides 
a  general  description  of  the  budget 
development  process.  Specific 
guidelines  and  data  for  the  development 
of  individual  contractor  budgets  are 
found  in  the  current  year  BPRs. 

Comment:  There  was  no  mention  of 
the  Medicare  Transaction  System  (MTS) 
in  the  proposed  notice,  as  stated  by 
another  commenter. 


Response:  We  believe  that  a 
discussion  of  MTS  is  not  relevant  to  the 
development  of  the  FY  1994  contractor 
budget. 

Comment:  One  commenter  stated  that 
there  were  no  "true  budget 
negotiations"  with  the  contractors  in  FY 
1994. 

Response:  We  disagree.  The  Regional 
Offices  (ROs)  held  discussions  with  the 
intermediaries  and  carriers  to  develop 
their  FY  1994  budgets.  A  constant  effort 
was  made  by  all  ROs  to  work  out  any 
differences  with  the  intermediaries  and 
carriers.  The  resulting  FY  1994 
contractor  budgets  reflect  the  efforts 
made  during  these  negotiations. 

Comment:  One  commenter  would  like 
a  policy  to  be  established  in  situations 
where  the  budget  appropriation  is  not 
passed  by  the  Congress  at  the  beginning 
of  the  fiscal  year. 

Response:  If  the  budget  appropriation 
is  not  passed  at  the  beginning  of  a  fiscal 
year,  we  inform  all  carriers  and 
intermediaries  through  correspondence 
of  the  appropriate  actions  to  take  until 
the  appropriation  is  passed.  Therefore, 
we  believe  it  is  not  necessary  to  describe 
these  procedures  in  a  notice  whose  only 
purpose  is  to  provide  a  general 
description  of  the  process  to  develop  the 
budget. 

Comment:  Another  commenter  stated 
there  is  a  lack  of  both  description  and 
assumptions  for  savings  in  every 
Medicare  budget  line  item  identified, 
including  the  savings  identified  by 
increasing  goals  for  receiving  Electric 
Means  Claims  (EMC)  claims. 

Response:  The  proposed  notice  is 
intended  to  be  a  general  description  of 
the  budget  process.  Contractors  receive 
more  detailed  information  on  savings 
descriptions  and  assumptions  in  the 
BPRs  and  during  contract  negotiations 
with  ROs. 

Comment:  A  commenter  wanted  to 
know  whether  the  contract  or  the  BPRs 
controls  the  contractor's  ability  to  shift 
funds. " 

Response:  Contractor  budget 
flexibility  refers  to  each  contractor's 
authority  to  shift  funds  within  its  Notice 
of  Budget  Approval,  once  issued.  The 
same  rules  apply  in  FY  1994  as  in  FY 
1993.  With  the  exception  of  the 
Payment  Safeguards.  Productivity 
Investments,  and  "Other"  line  items, 
contractors  have  complete  flexibility 
with  regard  to  the  use  of  funds  for 
"bottom  line"  fiinctions/hne  items.  As 
stated  in  the  BPRs,  "Funding  governed 
by  contract  modifications  may  not  be 
shifted."  Existing  HCFA  policy  ensures 
that  adequate  funds  always  will  be 
available  to  fund  Payment  Safeguards, 
an  area  that  is  vitally  important  to  the 


protection  of  HI  and  SMI  Trust  Fund 
dollars. 

Comment:  A  final  commenter  stated 
that,  in  the  Benefits  Integrity  line,  staff 
increases  could  improve  the  quality  of 
claims  processed  and  help  eliminate 
problems  which  could  appear  to  be 
fraud  and  abuse. 

Response:  We  agree  that  proper 
staffing  for  the  initial  processing  of 
fraud  complaints/claims  is  important  to 
the  successful  operation  of  the  fraud 
units.  HCFA  will  continue  to  fund  this 
area  so  as  to  respond  to  fraud 
complaints  in  a  timely  and  accurate 
manner. 

IV.  Provisions  of  the  Final  Notice 

Based  on  our  review  of  the  comments 
submitted,  we  are  making  no  changes  to 
the  data,  standards,  and  methodology  as 
published  in  our  notice  on  October  5, 
1993.  Therefore,  we  are  adopting  as 
final  the  notice  as  proposed. 

In  accordance  with  Executive  Order 
12866,  this  final  notice  was  not 
reviewed  by  the  Office  of  Management 
and  Budget. 

V.  Information  Collection  Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

Authority:  Sections  1816(c)(])  and 
1 842(c)(  1 )  of  the  Socia)  Socurif y  Act  (42 
U.S.C.  1395h(c)(l)  and  1395u(c)(l)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program.) 

Dated:  April  12, 1994. 
Bruce  C  Vladeck. 

A  dministrator.  Health  Care  Financing 

Administration. 

"IFR  Doc.  94-17010  Filed  7-13-94;  8:45  am| 
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Medicare  Program;  Medicare 
Secondary  Payer  (MSP)  Amendments 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  General  notice. 

StMWKIARY:  This  notice— 

1.  Describes  the  changes  made  to  the 
MSP  for  the  disabled  provision  by 
sections  13561(b)  and  13561(e)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  Public  Law  103-66,  hereafter 
referred  to  as  OBRA  '93;  and 
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2.  Provides  guidance  for  employers 
and  employer  health  plans  so  that  they 
can  provide  to  Medicare  contractors  and 
beneficiaries  the  inrormation  necessary 
to  implement  these  changes. 

Section  13561(b)  changes  the  sunset 
date  of  the  MSP  for  the  disabled 
provision  from  Oct dber  1, 1995  to 
October  1. 1998.       i 

Section'l3561(e)  jiodifies  the  MSP  for 
the  disabled  provision  to  conform  to  the 
MSP  for  the  workinj  aged  provision,  so 
that  for  both  groups^  the  MSP  provision 
applies  (and  the  group  health  plan  is 
primary  payer)  only  when  coverage 
under  the  plan  is  bated  on  "current 
employment  status  with  an  employer." 
DATES:  This  notice  it  effective  August 
15,  1994.  I 

FOR  FURTHER  INFORMATION  CONTACT:  Eve 
Fisher.  (410)966-5841. 
SUPPLEMENTARY  INFORMATION:  Under  the 
amendments  made  l>y  section  13561(e) 
of  OBRA  '93,  Medic^  is  the  secondary 
payer  for  health  services  provided  to 
disabled  individual!  who  have  large 
group  health  plan  coverage  based  on  the 
individual's  own  or  la  family  member's 
"current  employment  status  with  an 
employer".  An  indi? idual  has  current 
employment  status  if  the  individual  is 


(including  as  a  self- 
the  employer,  or  is 
Employer  in  a 
Before  these 
was  the 


currently  employed 
employed  person),  if 
associated  %vith  the  i 
business  relationship 
amendments.  Medic 
secondary  payer  no^only  for  disabled 
individuals  who  haa  coverage  based  on 
their  own  or  a  family  member's  current 
employment  status  Jut  also  for 
individuals  who  had  coverage  on  some 
other  basis,  but  who  were  treated  as 
employees  by  their  Employers. 

Under  present  law.  Medicare 
continues  to  be  secondary  payer  for 
disabled  individual*  who  have  LGHP 
coverage  on  the  basi  s  of  their  own  or  a 
family  member's  curent  employment. 
Medicare  is  now  primary  payer  for 
disabled  individuals;  who  are  not 
working  and  who  are  not  family 
members  of  workers . 

The  statutory  chai  iges  made  by 
subsections  (b)  and  e)  of  section  13561 
can  be  put  into  effec  t  without  first 
issuing  regulations  liecause  it  is  clear  on 
the  face  of  the  statui  e  what  the  Congress 
intended.  Moreover  we  have  already 
had  to  apply  these  provisions  because 
the  Congress  made  t  tie  changes 
applicable  to  service  s  furnished  on  or 
after  August  10,  1993.  This  notice  will 
help  to  ensure  that  a  II  affected  parties 
are  aware  of,  and  ab  e  to  comply  with, 
the  new  provisions. 

Employers  that  w  sh  to  have  an 
evaluation  of  the  Medicare  payment 
status  of  disabled  individuals  affected 


by  this  amendment  must  send 
beneficiary  information  to  the  Medicare 
carrier  (not  the  intermediary)  in  tlie 
State  where  the  employer's  home  office 
is  located.  The  beneficiary  information 
includes  the  name,  sex,  birth  date, 
social  security  number,  and  health 
insurance  claim  (HIC)  number.  The 
affected  individuals  are  the  disabled 
beneficiaries  who  are  ciurently  covered 
under  the  employer's  LGHP  but  whose 
coverage  is  not  based  on  the 
beneficiary's  or  a  family  member's 
current  employment  status.  The 
employer  must  give  the  Medicare  carrier 
written  certification  that  each  identified 
beneficiary  has  LGHP  coverage  on  a 
basis  other  than  current  employment 
status. 

After  it  receives  and  evaluates  the 
beneficiary  information,  the  Medicare 
carrier  will  give  the  employer  written 
notice  of  the  names  and  HIC  numbers  of 
the  beneficiaries  for  whom  Medicare 
will  be  primary  payer,  and  the  effective 
date  of  the  changed  payment  status. 

Disabled  beneficiaries  who  are 
identified  by  the  Medicare  carrier,  and 
who  have  delayed  enrollment  in 
Medicare  Part  B  because  their  LGHPs 
were  primary  payers  under  the  previous 
statutory  provision,  will  have  the 
opportunity  to  enroll  in  Part  B  during  a 
special  enrollment  period.  That  period 
will  cover  the  7  months  t)egirming  with 
the  month  in  which  the  employer 
notifies  the  beneficiary  that  it  is  no 
longer  primary  payer,  or  the  month 
following  the  last  month  for  which  the 
LGHP  makes  primary  payment, 
whichever  is  later. 

The  premium  increases  that  generally 
apply  to  delayed  enrollment  will  be 
waived  for  all  months,  beginning  with 
January  1987,  during  which  the 
beneficiary  was  covered  under  the 
LGHP.  Entitlement  to  Medicare  Part  B 
may  be  established  as  of  the  first  day  of 
the  month  of  filing  for  Part  B,  or 
retroactive  to  the  first  month  for  which 
the  LGHP  no  longer  makes  primary 
payment,  provided  the  beneficiary 
agrees  to  pay  all  premiums  due. 

The  employer  must  provide  to  each 
affected  beneficiary  a  written  notice  that 
includes  the  following  information: 

•  A  statement  advising  the 
beneficiary  that  the  plan  will  no  longer 
make  primary  payment  for  services 
furnished  on  or  after  a  specified  date  no 
earlier  than  August  10. 1993. 

•  A  statement  advising  the 
beneficiary  of  the  opportunity  for 
immediate  enrollment  in  Medicare  Part 
B. 

•  A  statement  showing  all  the  months 
during  which  the  beneficiary  was 
covered  under  the  LGHP. 

The  employer  must  also — 


•  Provide  to  the  beneficiary  a  copy  of 
the  notice  from  the  Medicare  carrier 
certifying  that  Medicare  is  now  the 
primary  payer;  and 

•  Advise  the  beneficiary  to  take  the 
employer  notice  and  the  carrier  notice 
to  the  Social  Security  office  when  he  or 
she  goes  to  enroll  in  Part  B. 

The  information  collection  and 
recordkeeping  requirements  contained 
in  the  guidance,  above,  have  been  sent 
to  the  Office  of  Management  and  Budget 
for  review  under  the  Paperwork 
Reduction  Act  of  1980. 

In  accordance  with  Executive  Order 
12866,  this  notice  was  not  reviewed  by 
the  Office  of  Management  and  Budget.  - 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — ^Hospital    - 
Insurance;  and  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  April  42. 1994. 
Bruce  C  Vladeck, 

A  dministrator.  Health  Care  Financing 

Administration. 

|FR  Doc.  94-17011  Filed  7-13-94;  8:45  ami 
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Healtti  Resources  and  Services 
Administration 

National  Practitioner  Data  Bank: 
Change  In  User  Fee 

The  Health  Resources  and  Services 
Administration  (HRSA),  Public  Health 
Service  (PHS),  Department  of  Health 
and  Human  Services  (DHHS),  is 
announcing  a  change  in  the  fee  that  is 
charged  entities  authorized  to  request 
information  from  the  National 
Practitioner  Data  Bank  (Data  Bank). 

The  current  user  fees  of  $6.00  for 
queries  submitted  by  diskette  or 
telecommunications  network  and 
$10.00  for  queries  submitted  on  paper 
have  been  in  effect  since  July  1, 1993. 
Those  fees  were  announced  in  the 
Federal  Register  on  June  1, 1993  (58  FR 
31215).  That  announcement  indicated, 
that  the  fee  charged  for  authorized 
queries  for  Information  concerning  an 
individual  physician,  dentist,  or  other   - 
health  care  practitioner  would  be 
reviewed  jjeriodically  and  revised  as 
necessary,  based  upon  experience.  Any 
further  changes  in  the  fee.  and  the 
effective  date  of  the  change,  would  be 
announced  in  the  Federal  Register. 

The  Data  Bank  is  authorized  by  the 
Health  Care  Quality  Improvement  Act  of 
1986  (the  Act),  title  IV  of  Public  Law 
99-660.  as  amended  (42  U.S.C.  11101  et 
-seq.).  Section  427(b)(4)  of  the  Act 
authorizes  the  establishment  of  fees  for 
the  costs  of  processing  requests  for 
disclosure  and  of  providing  such 
information. 


Final  regulations  at  45  CFR  part  60  set 
forth  the  criteria  and  procedures  for 
information  to  be  reported  to  and 
disclosed  by  the  Data  Bank.  Section  60.3 
of  these  regulations  should  be  consulted 
for  the  definition  of  terms  used  in  this 
announcement.  These  regulations 
govern  the  reporting  and  disclosure  of 
information  concerning: 
■  (1)  Payments  made  for  the  benefit  of 
physicians,  dentists,  and  other  health 
care  practitioners  as  a  result  of  medical 
malpractice  actions  or  claims;  and 

(2)  Certain  adverse  actions  taken 
regarding  the  licenses,  clinical 
privileges,  and  membership  in 
professional  societies  of  physicians  and 
dentists. 

Information  in  the  Data  Bank  will  be 
available  to  the  following  persons, 
entities,  or  their  authorized  agents' 

(1)  A  hospital  that  requests 
information  at  the  time  a  physician, 
dentist,  or  other  health  care  practitioner 
applies  for  a  position  on  its  medical 
staff  (courtesy  or  otherwise),  or  for 
clinical  privileges  at  the  hospital; 

(2)  A  hospital  that  requests 
information  concerning  a  physician, 
dentist,  or  other  heahb  care  practitioner 
who  is  on  its  medical  staff  (courtesy  or 
otherwise)  or  has  clinical  privileges  at 
the  hospital; 

(3)  A  physician,  dentist,  or  other 
health  care  practitioner  who  requests 
information  concerning  himself  or 
herself; 

(4)  Boards  of  Medical  Examiners  or 
other  State  licensing  boards; 

(5)  Hralth  care  entities  which  have 
entered  or  may  be  entering  employment 
or  affiliation  relationships  with  a 
physician,  dentist,  or  other  health  care 
practitioner,  or  to  which  the  physician, 
dentist,  or  other  health  care  practitioner 
has  applied  for  clinical  privileges  or 
appointment  to  the  medical  staff; 

(6)  An  attorney,  or  other  individual 
representing  himself  or  herself,  who  has 
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Query  method 


Paper 

Electronic  (Diskette) 

Electronic  (telecom  network) 
Electronic  (telecom  network) , 
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Dated:  July  8, 1994. 
Giro  V.  Sumaya, 
Administrator. 

(FR  Doc.  94-17073  Fiied  7-13-94;  «;45  ami 
BILUNG  COOC  416A-15-P 


Na 

Na 
am 
the 

I 
no! 


Final  regulations  at  45  CFR  part  60  set 
forth  the  criteria  and  procedures  for 
information  to  be  reported  to  and 
disclosed  by  the  Data  Bank.  Section  60.3 
of  these  regulations  should  be  consulted 
for  the  definition  of  terms  used  in  this 
announcement.  These  regulations 
govern  the  reporting  and  disclosure  of 
information  concerning: 

(1)  Payments  made  for  the  benefit  of 
physicians,  dentists,  and  other  health 
care  practitioners  as  a  resuh  of  medical 
malpractice  actions  or  claims:  and 

(2j  Certain  adverse  actions  taken 
regarding  the  licenses,  clinical 
privileges,  and  membership  in 
professional  societies  of  physicians  and 
dentists. 

Information  in  the  Data  Bank  will  b« 
available  to  the  following  persons, 
entities,  or  their  authorized  agents' 

(1)  A  hospital  that  requests 
information  at  the  time  a  physician, 
dentist,  or  other  health  care  practitioner 
applies  for  a  position  on  its  medical 
staff  (courtesy  or  otherwise!,  or  for 
clinical  privileges  at  the  hospital; 

(2)  A  hospital  that  requests 
information  concerning  a  physician, 
dentist,  or  other  heahb  care  practitioner 
who  is  on  its  medical  staff  (courtesy  or 
otherwise)  or  has  clinical  privileges  at 
the  hospital; 

(3)  A  physician,  dentist,  or  other 
health  care  practitioner  who  requests 
information  concerning  himself  or 
herself; 

(4)  Boards  of  Medical  Examiners  or 
other  State  licensing  boards; 

(5)  Hralth  care  entities  which  have 
entered  or  may  be  entering  employment 
or  affiliation  relationships  with  a 
physician,  dentist,  or  other  health  care 
practitioner,  or  to  which  the  physician, 
dentist,  or  other  health  care  practitioner 
has  applied  for  clinical  privileges  or 
appointment  to  the  medical  staff; 

(6)  An  attorney,  or  other  individual 
representing  himself  or  herself,  who  has 
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Query  mettKXl 


Paper „ 

Electronic  (Diskette) 

Etectrooic  (tetecom  netwodt) 
Electronic  (tetecom  network) , 


filed  a  medical  malpractice  action  or 
claim  in  a  State  or  Federal  court  or  other 
adjudicative  body  against  a  hospital, 
and  who  requests  information  regarding 
a  specific  physician,  dentist,  or  other 
health  care  practitioner  who  is  also 
named  in  the  action  or  claim.  However, 
this  information  will  be  disclosed  only 
upon  the  submission  of  evidence  that 
the  hospital  failed  to  request 
information  from  the  Data  Bank  as 
required  by  §  60.10(a)  of  the  regulations, 
and  may  be  used  solely  with  respect  to 
litigation  resulting  from  the  action  or 
claim  against  the  hospital; 

(7)  A  nealth  care  entity  with  respect 
to  professional  review  activity; 

(8)  A  Federal  agency  authorized  to 
request  information  from  the  Data  Bank. 
The  agency  must  employ  or  otherwise 
engage  under  arrangement  (e.g.,  such  as 
a  contract)  the  services  of  a  physician, 

.  dentist,  or  other  health  care  practitioner, 
or  have  the  authority  to  sanction  such 
practitioners  covered  by  a  Federal 
program  and  enter  into  a  memorandum 
of  understanding  with  DHHS  regarding 
its  participation  in  the  Data  Bank;  or 

(9)  A  person  or  entity  requesting 
information  in  a  form  whidi  does  not 
permit  the  identification  of  any 
particular  health  care  entity,  physician, 
dentist,  or  other  health  care  practitioner. 

A  reassessment  of  the  full  operating 
costs  related  to  processing  requests  for 
disclosure  of  Data  Bank  information,  as 
required  by  the  DHHS  Appropriations 
Act  of  1994  (title  II  of  Pub.  L.  103-112. 
dated  October  21, 1993),  as  well  as  the 
comparative  costs  of  the  various 
methods  for  filing  and  paying  for 
queries,  has  resulted  in  a  decision  to 
offer  a  discount  to  users  when  they  both 
query  and  pay  via  the 
telecommunications  network  as  well  as 
pay  query  fees  by  credit  card  or  such 
other  electronic  transfer  option  as  may 
be  offered  in  the  future.  The  options  to 
query  and  pay  user  fees  by  these  means 


facilitate  the  querying  process  and  make 
it  less  costly  to  both  users  and  the  Data 
Bank  than  all  other  available  options. 

Accordingly,  the  Department  is 
adjusting  the  user  fee  to  provide  a  $1.00 
discount  per  name  per  query  submitted 
and  paid  via  the  method  described 
above.  This  change  will  become 
effective  July  14, 1994.  All  requests  for 
information  via  the  telecommunication 
network  which  are  received  on  or  after 
this  date,  and  which  are  paid  by  credit 
card  or  such  other  electronic  transfer 
method  as  may  be  available,  will  be 
subject  to  the  new  fee. 

The  criteria  set  forth  in  §60.1 2(b)  of 
the  regulations  and  allowable  costs  as 
required  by  the  Appropriations  Act  of 
1994  were  used  in  determining  the 
amount  of  this  new  fee.  The  criteria 
include  such  cost  factors  as:  (1) 
Electronic  data  processing  time, 
equipment,  materials,  computer 
programmers  and  operators  or  other 
employees;  and  (2)  preparation  of 
reports — materials,  photocopying, 
postage,  and  administrative  personnel. 

When  a  request  is  for  information  on 
one  or  more  physician,  dentist,  or  other 
health  care  practitioner,  the  appropriate 
total  fee  will  be  $6.00  (minus  a  $1.00 
discount  for  submission  and  payment  as 
described  above;  or,  plus  a  $4.00 
surcharge  for  queries  filed  on  paper 
forms)  times  the  number  of  individuals 
about  whom  information  is  being 
requested.  For  examples,  see  the  table 
below. 

The  fee  charged  will  be  reviewed 
periodically,  and  revised  as  necessary, 
based  upon  experience.  Any  changes  in 
the  fee,  and  the  effective  date  of  the 
change,  will  be  announced  in  the 
Federal  Register. 


Fee  per  name  in  query,  t)y  method  d  payment 


$10.00  (irrespective  of  payment  method)  „ 

56.00  (inespective  of  payment  method)  

$6.00  (if  not  paid  etectronica»y  via  credrt  card  or  other  etectrooic  means) 
$5.00  (if  paid  etectronically  via  credit  card  or  other  etectrooic  means) 


Examptes 


10  names  in  query. 
lOxSlO^IOO.OO. 
10  names  in  query. 
10x$6-$60.00. 
10  names  in  query. 
10x$6-$60.00. 
10  names  in  query. 
10x$5-$50.00. 


Dated:  July  8, 1994. 
Giro  V.  Sumaya, 
Administrator. 
(PR  Doc.  94-17073  Filed  7-13-94;  «;45  am) 
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National  Institutes  of  Health 

National  Institute  on  Alcohol  Atxise 
and  Alcoholism;  Notica  of  Meeting  of 
ttte  Board  of  Scientific  Counselors 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 


the  Board  of  Scientific  Counselors, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  August  8-«,  1994,  Flow 
Building  Conference  Room  12501 
Washington  Avenue,  Rockville,  MD 
20852. 
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This  meeting  will  Ije  open  to  the 
public  from  7:30  a.mi  to  8  a.m.  on 
August  8  for  a  report  pn  recent 
administrative  developments. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Individuals  who  plan 
to  attend  and  need  sdecial  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Diana.  Widner,  Office  of 
Scientific  Affairs,  NL^AA,  at  (301)  443- 
4375 

In  accordance  with  the  provisions  set 
forth  in  section  552b|c)(6).  Title  5. 
U.S.C.  and  section  lC(d)  of  Public  Law 
92-463.  the  meeting  vi  11  be  closed  to 
the  public  from  8  a.n: .  on  August  8  to 
adjournment  on  August  9  for  the  review, 
discussion,  and  evali  ation  of  intramural 
research  programs  and  projects 
conducted  by  the  National  Institute  on 
Alcohol  Abuse  and  A  Icoholism, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
productivity  of  indiv  dual  staff 
scientists,  the  disclosure  of  which 
would  constitute  a  cl  jarly  unwarranted 
the  disclosure  of  whi  :h  would 
constitute  a  clearly  uiwarranted 
invasion  of  personal  irivacy. 

Summaries  of  the  i  leeting  and  the 
roster  of  committee  r  lembers  may  be 
obtained  from:  Ms.  D  ana  Widner. 
NIAAA  Committee  Management  Officer, 
National  Institute  oniAlcohol  Abuse  and 
Alcoholism.  Willco  Building.  Suite  409. 
6000  Executive  Blvdi  Rockville.  MD 
20892.  Telephone:  3qi/443-4376. 

Substantive  progratn  information  may 
be  obtained  from:  Theodore  Colbum, 
Ph.D.,  Room  1B58.  B  lilding  31. 
Telephone  (301)  402|l226. 

Dated:  July  7.  1994. 
Susan  K.  Feldman. 

Committee  Management  Officer.  NIH. 

jFR  Doc  94-17083  File^  7-13-94:  8:45  am) 
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National  Cancer  Institute:  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Bioniedicai  Use  of  Novel 
Approaches  for  HIV-j-1  Vaccine 
Development 

AGENCY:  National  Institutes  of  Health. 
PHS.  DHHS. 
action:  Notice. 


summary:  The  Depar  ment  of  Health  and 
Human  Services  (DH  ^S)  seeks  an 
agreement  with  a  ph<  rmaceutical  or 
biotechnology  compjny  to  use  a  novel 
approach  for  HIV-1  vaccine 
development.  This  novel  method  for 
immunological  focusang  of  protective ' 
effector  responses  uses  site-directed 
mutagenesis  to  redude  the  antigenicity 


IMI 


of  immunodominant  epitopes  for  the 
purpose  of  preventing  these  epitopes 
frt>m  eliciting  an  immune  reisponse.  One 
example  of  this  is  the  introduction  of  N- 
linked  carbohydrate.  These 
immunodominant  decoy  epitopes 
(decotopes)  function  to  focus  the 
immune  system  away  frtim  responding 
to  more  conserved,  immunorecessive 
and  potentially  more  broadly  protective 
domains.  Any  CRADA  for  the 
biomedical  use  of  this  technology  will 
be  considered. 

ADDRESSES:  Proposals  and  questions 
about  this  opportunity  may  be 
addressed  to  Dr.  Raphe  Kantor.  Office  of 
Technology  Development.  National 
Cancer  Institute-Frederick  Cancer 
Research  and  Development  Center.  PO 
Box  B,  Frederick.  MD  21702-1201 
Telephone  (301)  846-5465.  Facsimile 
(301)  846-6820. 

SUPPLEMENTARY  INFORMATION:  To  speed 
the  research,  development  and 
commercialization  of  this  technology, 
the  National  Cancer  Institute  at  the 
Frederick  Cancer  Research  and 
Development  Center  is  seeking  an 
agreement  with  a  pharmaceutical  or 
biotechnology  company  in  accordance 
with  the  regulations  governing  the 
transfer  of  Government-developed 
agents  for  joint  research,  development, 
evaluation,  and  commercialization  in 
the  area  of  HIV-1  vaccine  development. 

The  National  Cancer  Institute 
Laboratory  of  Tumor  Cell  Biology  has 
been  working  on  novel  approadhes  to 
HIV-1  vaccine  development.  Epitope- 
specific  neutralizing  antibodies  arise 
early  in  the  course  of  HIV  infection  and 
are  generally  directed  towards 
immunodominant  determinants  in  the 
third  hypervariable  domain  (V3)  and 
gp41  transmembrane  domain  of  the 
major  envelope  glycoprotein  gpl60. 
Since  this  domain  is  one  of  the  more 
variable  and  functional 
immunodominant  regions  of  gpl20. 
variants  can  arise  which  escape  the 
effects  of  neutralizing  antibodies. 
Antibodies  capable  of  neutralizing  a 
broader  range  of  isolates  appear  at  a 
later  time  during  the  course  of  the 
infection.  These  more  broadly 
neutralizing  antibodies  are  not  a  simple 
collection  of  difl^erent  V3-specific 
antibodies,  but  instead  are  composed 
mostly  of  antibodies  that  have  a  higher 
order  of  conformation  and  interfere  with 
the  binding  of  virus  to  CD4.  To  test 
whether  this  early  response  to  V3 
suppresses,  delays  or  inhibits  the 
subsequent  response  to  other  parts  of 
the  molecule,  putative  N-linked 
glycosylation  sites  were  introduced  into 
the  V3  domain  of  the  molecule  in  an 
effort  to  mask  V3.  Guinea  pigs  were  first 


primed  with  live  recombinant  vaccinia 
virus  expressing  the  N-linked 
glycosylation  mutant,  then  boosted  with 
purified  recombinant  protein. 
Neutralizing  titers  of  antibodies  were 
produced,  a  proportion  of  which  were 
directed  to  other  epitopes  of  gpl20. 

Background  information  including 
reprints  and  issued  patents  is  available 
from  the  above-referenced  address. 
Patent  applications  and  pertinent 
information  not  yet  publicly  disclosed 
can  be  obtained  under  a  Confidential 
Disclosure  Agreement. 

The  CRADA  aims  include  the  rapid  ' 
publication  of  research  results  and  their 
timely  commercialization.  The  CRADA 
partner  will  have  an  option  to  negotiate 
the  terms  of  an  exclusive  or 
nonexclusive  commercialization  license 
to  subject  inventions  arising  under  the 
CRADA. 

The  role  of  the  Laboratory  of  Tumor 
Cell  Biology,  NCI-FCREX:,  in  this 
CRADA  will  include  but  not  be  limited 
to: 

1.  Providing  recombinant  reagent 
which  has  already  been  molecularly 
modified  by  said  technology  for  further 
basic  and  clinical  applications. 

2.  Continuing  application  of  the 
technology  to  develop  the  most  broadly 
protective  immunogen  by  mapping  the 
immunogenic  hierarchy  that  is  involved 
in  decoying,  attenuating,  or  suppressing 
the  host  immune  response. 

3.  Using  a  library  of  primary  HIV-1 
isolates  representing  all  major  genotypes 
to  test  breath  and  magnitude  of  immune 
response. 

4.  Doing  in  vitro  neutralization  in 
primary  cell-based  assays  (i.e.  CD* 4 
PBMCs,  blood  derived  monocyte/ 
macrophage,  spleenic  lymphocytes, 
liver  macrophages  and  colonic 
epithelium). 

5.  Providing  large-scale  screening  in 
in  vitro  neutralization  using  T-cell  line 
based  assays. 

6.  Developing  alternative  vaccine 
delivery  systems. 

7.  Making  available  facilities  and 
technology  to  express,  analyze  and 
purify  recombinant  HIV-1  gpl6G 
protein,  immunize  ALACC-approved 
laboratory  animals,  raise  and  assay 
subsequent  immunologic  responses. 

8.  Performing  animal  safety  and 
efficacy  studies  in  HIV-1  chimp  model. 

9.  Providing  candidate  immunogen 
for  Phase  I  HIV-1  efficacy  trial  and 
immunotherapeutic  trial. 

10.  Contracting,  as  needed,  support 
services  at  NCI-FCRDC  such  as 
biomedical  supercomputing,  x-ray 
crystallography,  and  synithesis  of 
monoclonal  antibodies. 

11.  Publishing  research  results.        .    . 


The  role  of  the  Collaborator  will 
include  but  not  be  limited  to: 

1.  Providing  support  for  ongoing 
CRADA-related  research  in  the 
development  of  vaccine  candidates: 

(a)  Financial  support  to  facilitate 
scientific  goals, 

(b)  Technical  or  post  doctoral  level 
support  for  further  design  and  in  vitro 
and  in  vivo  testing  of  subunit  HIV-1 
vaccine  candidates, 

(c>  Financial  and  logistical  support  for 
clinical  trials  Phase  I-III. 

2.  Using  the  proposed  technology  in 
the  development  of  alternative  delivery 
systems  (i.e  DNA,  canary  pox,  BCG, 
polio,  Salmonella,  and  attenuated 
vectors),  and  novel  antigen  presenting 
strategies. 

3.  Providing  and  implementing  plans 
to  independently  secure  future 
continuing  supplies  of  candidate 
immunugens  to  assure  continued 
preclinical  and  clinical  development. 

4.  Providing  plans  and  supporting 
clinical  development  leading  to  FDA 
approval  of  candidate  immunogens. 

5.  Producing,  packaging,  marketing 
and  distributing  successful  candidate 
immunogens. 

6.  Using  the  proposed  technology  for 
other  novel  biopharmaceutical 
appHcations. 

7.  Publishing  researrJi  results. 
Selection  criteria  for  choosing  the 

CRADA  partner  will  include  but  not  be 
limited  to: 

1.  The  ability  to  collaborate  with  NCI 
on  further  research  and  development  of 
this  technology.  This  ability  can  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 
technology  indicating  the  ability  to 
contribute  intellectually  to  the  ongoing 
research  and  development. 

2.  The  demonstration  of  adequate 
resources  to  perform  the  research, 
development  and  commercialization  of 
this  technology  (e.g.  facilities,  personnel 
and  expertise)  and  accomplish 
objectives  according  to  an  appropriate 
timetable  to  be  outlined  in  the 
Collaborator's  proposal. 

3.  The  ability  to  perform  clinical 
testing  or  trials,  and  obtain  IND,  NDA 
and  FDA  approval  for  a  new  drug, 
medical  device  or  apparatus,  diagnostic 
or  therapeutic  test,  or  treatment 
modality. 

4.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research,  development  and 
commercialization  of  this  technology. 

5.  The  demonstration  of  expertise  in 
the  commercial  development, 
production,  marketing  and  sales  of 
products  related  to  this  area  of 
technology. 


The  role  of  the  Collaborator  will 
include  but  not  be  limited  to: 

1.  Providing  support  for  ongoing 
QlADA-related  research  in  the 
development  of  vaccine  candidates: 

(a)  Financial  support  to  facilitate 
scientific  goals, 

(b)  Technical  or  post  doctoral  level 
support  for  further  design  and  in  vitro 
and  in  vivo  testing  of  subunit  HIV-1 
vaccine  candidates, 

(c>  Financial  and  logistical  support  for 
clinical  trials  Phase  I-III. 

2.  Using  the  proposed  technology  in 
the  development  of  alternative  delivery 
systems  (i.e  DNA,  canary  pox,  BCG. 
polio,  Salmonella,  and  attenuated 
vectors),  and  novel  antigen  presenting 
strategies. 

3.  Providing  and  implementing  plans 
to  independently  secure  future 
continuing  supplies  of  candidate 
immunogens  to  assure  continued 
preclinical  and  clinical  development. 

4.  Providing  plans  and  supporting 
clinical  development  leading  to  FDA 
approval  of  candidate  immunogens. 

5.  Producing,  packaging,  marketing 
and  distributing  successful  candidate 
immunogens. 

6.  Using  the  proposed  technology  for 
other  novel  biopharmaceutical 
applications. 

7.  Publishing  research  results. 
Selection  criteria  for  choosing  the 

CRADA  partner  will  include  but  not  be 
limited  to: 

1.  The  ability  to  collaborate  with  NQ 
on  further  research  and  development  of 
this  technology.  This  ability  can  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 
technology  indicating  the  ability  to 
contribute  intellectually  to  the  ongoing 
research  and  development. 

2.  The  demonstration  of  adequate 
resources  to  perform  the  research, 
development  and  commercialization  of 
this  technology  (e.g.  facilities,  personnel 
and  expertise)  and  accomplish 
objectives  according  to  an  appropriate 
timetable  to  be  outlined  in  the 
Collaborator's  proposal. 

3.  The  ability  to  perform  clinical 
testing  or  trials,  and  obtain  IND,  NDA 
and  FDA  approval  for  a  new  drug, 
medical  device  or  apparatus,  diagnostic 
or  therapeutic  test,  or  treatment 
modality. 

4.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research,  development  and 
commercialization  of  this  technology. 

5.  The  demonstration  of  expertise  in 
the  commercial  development, 
production,  marketing  and  sales  of 
products  related  to  this  area  of 
technology. 
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6.  The  level  of  financial  support  the 
Collaborator  will  provide  for  CRADA- 
related  Government  activities. 

7.  The  willingness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  publication  of  research  results. 

8.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
t&  human  subjects,  and  all  PHS  policies 
relating  to  the  use  and  care  of  laboratory 
animals. 

9.  The  willingness  to  accept  the  legal 
provisions  pnd  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  equitable 
distribution  of  patent  rights  to  CRADA 
inventions.  Generally,  the  rights  of 
ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  with  (1)  the  grant  of  a 
research  license  to  the  Government 
when  the  CRADA  collaborator's 
employee  is  the  sole  inventor,  or  (2)  the 
grant  of  an  option  to  negotiate  for  an 
exclusive  or  nonexclusive  license  to  the 
Collaborator  when  the  Government 
eniployee  is  the  sole  inventor. 

"The  following  is  a  Usting  of  Dr.  Robert 
Canity's  patent  portfolio  for  this 
technology: 

Application  Title:  "Immunological 
Focusing  of  Protective  Effector 
Responses  Using  Site-Directed 
Mutagenesis  or  Chemical  modification 
to  Alter  a  Specific  Protein  or  Peptide 
Immunogen  for  Use  in  Plant,  Animal 
and  Human  Vaccines  and 
Immunotherapies." 

Inventors:  Dr.  Robert  R.  Garrity,  Dr. 
Peter  L.  Nara,  Dr.  Jaap  Goudsmit.    — 

Dated:  June  25, 1994. 
Barbara  M.  McGarey,  J.D., 

Deputy  Director.  Office  of  Technology 
Transfer.  Nationallnstitutes  of  Health. 
IFR  Doc.  94-17081  Filed  7-13-94;  8:45  ami 
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National  Cancer  institute:  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
ttte  Biomedical  Use  of  Novel 
Approaches  tor  Lentivirus  Vaccine 
Development 

AGENCY:  National  Institutes  of  Health, 
PHS,  DHHS. 
ACTION:  Notice. 


summary:  The  Department  of  Health  and 
Human  Services  (DHHS)  seeks  an 
agreement  with  a  pharmaceutical  or 
biotechnology  company  to  use  a  novel 
approach  for  Lentivirus  vaccine 
development.  This  novel  method  for 
immunological  focusing  of  protective 
efiiector  responses  uses  site-directed 
mutagenesis  to  reduce  the  antigenicity 
of  immunodominant  epitopes  for  the 


purpose  of  preventing  these  epitopes 
from  eliciting  an  immune  response.  One 
example  of  this  is  the  introduction  of  N- 
linked  carbohydrate.  These 
immunodominant  decoy  epitopes 
(decotopes)  function  to  focus  the 
immune  system  away  from  responding 
to  more  conserved,  immunorecessive 
and  potentially  more  broadly  protective 
domains.  Any  CRADA  for  the 
biomedical  use  of  this  technology  will 
be  considered. 

ADDRESSES:  Proposals  and  questions 
about  this  opportunity  may  be 
addressed  to  Dr.  Raphe  Kantor,  Office  of 
Technology  Development,  National 
Cancer  Institute-Frederick  Cancer 
Research  and  Development  Center,  P.O. 
Box  B,  Frederick,  MD  21702-1201 
Telephone  (301)  846-5465,  Facsimile 
(301)846-6820. 

SUPPt-EMENTARY  INFORMATION:  To  speed 
the  research,  development  and 
commercialization  of  this  technology, 
the  National  Cancer  Institute  at  the 
Frederick  Cancer  Research  and 
Development  Center  is  seeking  an 
agreement  with  a  pharmaceutical  or 
biotechnology  company  in  accordance 
with  the  regulations  governing  the 
transfer  of  Government-developed 
agents  for  joint  research,  development, 
evaluation,  and  commercialization  in 
the  area  of  Lentivirus  vaccine 
development. 

The  National  Cancer  Institute 
Laboratory  of  Tumor  Cell  Biology  has 
been  working  on  novel  approaches  to 
HIV-l  vaccine  development.  Epitope- 
specific  neutralizing  antibodies  arise 
early  in  the  course  of  HIV  infection  and 
are  generally  directed  towards 
immunodominant  determinants  in  the 
third  hypervariable  domain  (V3)  and 
gp41  transmembrane  domain  of  the 
major  envelope  glycoprotein  gpl60. 
Since  this  domain  is  one  of  the  more 
variable  and  functional 
immunodominant  regions  of  gpl20, 
variants  can  arise  which  escape  the 
effects  of  neutralizing  antibodies. 
Antibodies  capable  of  neutralizing  a 
broader  range  of  isolates  appear  at  a 
later  time  during  the  course  of  the 
infection.  These  more  broadly 
neutralizing  antibodies  are  not  a  simple 
collection  of  different  V3-specific 
antibodies,  but  instead  are  composed 
mostly  of  antibodies  that  have  a  higher 
order  of  conformation  and  interfere  with 
the  binHing  of  virus  to  CD4.  To  test 
whether  this  early  response  to  V3 
suppresses,  delays  or  inhibits  the 
subsequent  response  to  other  parts  of 
the  molecule,  putative  N-linked 
glycosylation  sites  were  introduced  into 
the  V3  domain  of  the  molecule  in  an 
effort  to  mask  V3.  Guinea  pigs  were  first 
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primed  with  live  recombinant  vaccinia 
virus  expressing  tht  N-linked 
glycosylation  mutant,  then  boosted  with 
purified  recombinaht  protein. 
Neutralizing  titers  of  antibodies  were 
produced,  a  proportion  of  which  were 
directed  to  other  epitopes  of  gpl20. 

Background  infoixnation  including 
reprints  and  issued  jpatents  is  available 
from  the  above-referenced  address. 
Patent  applications  and  pertinent 
information  not  yeti publicly  disclosed 
can  be  obtained  under  a  Confidential 
Disclosure  Agreement. 

The  CRADA  aims  include  the  rapid 
publication  of  resealrch  results  and  their 
timely  commercialisation.  The  CRADA 
partner  will  have  an  option  to  negotiate 
the  terms  of  an  excljusive  or 
nonexclusive  comniercialization  license 
to  subject  inventioris  arising  under  the 
CRADA. 

The  pole  of  the  Lrf)oratory  of  Tumor 
Cell  Biology.  NO-PCRDC.  in  this 
CRADA  will  includfa  but  not  be  limited 
to: 

1.  Providing  recombinant  reagent 
which  has  already  t>een  molecularly 
modified  by  said  technology  for  further 
basic  and  cUnical  applications. 

2.  Providing  technology  to  identify 
immunogenic  domains  that  are  involved 
in  decoying  or  suppressing  the  response 
away  from  more  broadly  protective 
epitopes  as  demonstrated  for  HIV-1. 

3.  Providing  expertise  in  vaccine 
design,  vaccinia-ba$ed  delivery,  in  vitro 
and  in  vivo  assessment  of  immunogenic 
products  and  responses  and 
development  of  relevant  animal  models. 

4.  Developing  alttmative  vaccine 
deUvery  systems. 

5.  Contracting,  as  needed.  NQ-FCRDC 
suppport  services  such  as  biomedical 
supercomputing,  x-ray  crystallography, 
and  synthesis  of  mqnoclonal  antibodies. 

6.  Publishing  research  results. 
The  role  of  the  Collaborator  will 

include  but  not  be  limited  to: 

1.  Providing  technical  and  scientific 
support  for  further  Resign  and  in  vitro 
and  in  vivo  testing  Of  candidate 
immunogens  for  Eqpine  Infectious 
Anemia.  Visna  Maedi,  Feline 
Immunodeficiency  Virus,  Simian 
Immundeficiency  V^irus,  Bovine 
Immunodeficiency  yirus,  and  Caprine 
Arthritis  Encephalitis  Virus. 

2.  Providing  support  for  ongoing 
CRADA-related  research  in  the 
development  of  vaccine  candidates: 

(a)  Fmandal  support  to  facilitate 
scientific  goals,       ; 

flj)  Financial  and  logistic  support  for 
development,  efficacy  testing  of  animal 
models  of  natural  lentiviral  infections. 

(c)  Financial  and  logistical  support  for 
animal  clinical  trials  Phase  I-QI. 

3.  Using  the  proposed  technology  in 
the  development  of  alternative  deli  very 


IMI 


systems  (i.e  DNA.  canary  pox.  BCG. 
polio.  Salmonella,  and  attenuated 
vectors),  and  novel  antigen  presenting 
strategies. 

4.  Using  the  proposed  technology  for 
other  novel  animal  biopharmaceutical 
applications. 

5.  Publishing  research  results. 
Selection  criteria  for  choosing  the 

CRADA  partner  will  include  buf  not  be 
limited  to: 

1.  The  ability  to  collaborate  with  NQ 
on  further  research  and  development  of 
this  technology.  This  ability  can  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 
technology  indicating  the  ability  to 
contribute  intellectually  to  the  ongoing 
research  and  development. 

2.  The  demonstration  of  adequate 
resources  to  perform  the  research, 
development  and  commercialization  of 
this  technology  (e.g.  facilities,  personnel 
and  expertise)  and  accomplish 
objectives  according  to  an  appropriate 
timetable  to  be  outlined  in  the 
Collaborator's  proposal. 

3.  The  ability  to  perform  clinical 
testing  or  trials,  and  obtain  IND,  NDA 
and  FDA  approval  for  a  new  drug, 
medical  device  or  apparatus,  diagnostic 
or  therapeutic  test,  or  treatment 
modality. 

4.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research,  development  and 
commercialization  of  this  technology. 

5.  The  demonstration  of  expertise  in 
the  commercial  development, 
production,  marketing  and  sales  of 
products  related  to  this  area  of 
technology. 

6.  The  level  of  financial  support  the 
Collaborator  will  provide  for  CRADA- 
related  Government  activities. 

7.  The  willingness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  publication  of  research  results. 

8.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
to  human  subjects,  and  all  PHS  policies 
•elating  to  the  use  and  care  of  laboratory 
animals. 

9.  The  willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  equitable 
distribution  of  patent  rights  to  CRADA 
inventions.  Generally,  the  rights  of 
ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  ivith  (1)  the  grant  of  a 
research  license  to  the  Government 
when  the  CRADA  collaborator's 
employee  is  the  sole  inventor,  or  (2)  the 
grant  of  an  option  to  negotiate  for  an 
exclusive  or  nonexclusive  license  to  the 
Collaborator  when  the  Government 
employee  is  the  sole  inventor. 


The  following  is  a  Usting  of  Dr.  Robert 
Canity's  patent  portfolio  for  this 
technology: 

Application  Title:  "Immunological 
Focusing  of  Protective  Effector 
Responses  Using  Site-Directed 
Mutagenesis  or  Chemical  modification 
to  Alter  a  Specific  Protein  or  Peptide 
Immunogen  for  Use  in  Plant.  Animal 
and  Himian  Vaccines  and 
Immunotherapies." 

Inventors:  Dr.  Robert  R.  Canity.  Dr. 
Peter  L.  Nara,  Dr.  Jaap  Goudsmit. 

Dated:  June  25. 1994. 

Baittara  M.  McGarey.  JJD., 

Deputy  Director,  Office  of  Technology 
Transfer  National  Institutes  of  Health. 

|FR  Doc  94-17082  Filed  7-13-94:  8:45  ami 

BttUNQ  COOe  4140-01-P 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date:  ]uly  14,1994, 

Time:  12  noon  to  adjournment. 

Place:  6120  Executive  Boulevard, 
Bethesda.  MD  20892. 

Contact  Person:  Marilyn  Semmes,  Ph.D., 
Acting  Chief.  Scientific  Review  Branch,  DEA 
NFDCD,  6120  Executive  Boulevard,  Suite 
400C.  Bethesda,  MD  20892,  301/496-8683. 

Purpose/Agenda:  To  review  and  evaluate  a 
grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  Section 
552b(c)(4)  and  553b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  difficulty 
of  coordinating  the  attendance  of  meml)ers 
because  of  conflicting  schedules. 
(Catalog  of  Federal  Domestic  Assistance 
Program  no.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders) 

Dated:  July  7, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc  94-17064  Filed  7-13-94: 6:45  am] 
BiLUNQ  COOC  4140-0«-M 


National  Heart,  Lung,  and  Blood 
Institute;  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Cardiovascular 
Consequences  of  Sleep  Apnea. 

Dofe:  July  26-27, 1994. 

Time:  7:00  p.m. 

Place:  Holiday-tnn  Bethesda,  Bethesda, 
Maryland. 

Contact  Person:  Anthony  M.  Coelho,  Jr., 
Ph.D.,  Scientific  Review  Administrator,  5333 
Westbard  Avenue,  Room  648,  Bethesda, 
Mar>'land  20892.  (301)  594-7485. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  July  7, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-17085  Filed  7-13-94;  8:45  ami 

BILLING  COOE  414<M>1-M 


Office  of  Inspector  General 

Program  Exclusions:  June  1994. 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  June  1994,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facihty.  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
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National  Heart,  Lung,  and  Blood 
Institute;  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Cardiovascular 
Consequences  of  Sleep  Apnea. 

Date:  July  26-27, 1994. 

Time:  7:00  p.m. 

Place:  Holiday-Inn  Bethesda,  Bethesda, 
Maryland. 

Contact  Person:  Anthony  M.  Coelho.  Jr., 
Ph.D.,  Scientific  Review  Administrator,  5333 
Westbard  Avenue,  Room  648,  Bethesda, 
Marj'land  20892.  (301)  594-7485. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research:  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  July  7, 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-17085  Filed  7-13-94:  8:45  ami 

BILLING  CODE  414<M>1-M 


Office  of  Inspector  General 

Program  Exclusions:  June  1994. 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  June  1994,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facihty,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 


decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


Subject  city,  state 


Effective 
date 


Program-Related  Convictions 


Abrahamsen,  Svend  E.,  Saddle 

River,  NJ  

Bartlow,  Brian,  Toms  River.  NJ  .. 
Benelll,  Theresa  A.,  Mesa,  AZ  ... 
Berger.  Valery  A.,  Brooklyn,  NY 
Boateng,  Joshua  Yaw,  Wyncote, 

PA  

Bristol,  Marcel  C,  Brooklyn.  NY  . 
Cadamatre,   John,   Gray   Court, 

SC  

Corcoran,  James,  Louisville,  KY 
East,  Anthony  O.,  Brooklyn,  NY  . 
Erickson,  Bmce  L.,  Great  Falls, 

MT  

Escalante,  Giltwrto,  Miami,  PL  ... 

Gandy,  Paul  8.,  Littteton,  CO 

GokJstein,  Rot)ert  Sanford,  New 

Rochelle,  NY  

Great  Falls  Eye  Surgery  Center, 

Great  Falls,  MT  

Henriquez,  Jason  C,  Flushing, 

NY  

Khalil,   Rosaly  Saba,   Palisades 

ParV,  NY 

Khan,  Javid,  Briarwood,  NY  

Lo,  Lancaster,  Flushing,  NY 

Majid.  Chartene,  Queens.  NY  .... 
Majid,  Muhammad  A.,  Otisville, 

NY  

Provorse,   DetXKah,  Great  Val- 
ley, NY  

Read,  Lynn  Ray,  Lovelady,  TX  .. 
Ross,  Gilt)ert,  Great  Neck,  NY  ... 
Sadaphal,    Audrey.    N.    Valley 

Stream,  NY  

Schaffer.  Marvin,  New  York,  NY 
Stress  X-Ray,  Inc.,  OtisviUe,  NY 
Turner.  Joseph,  Baltimore,  MD  .. 
Williams,  Deborah,  Bergenfiekl, 

NJ 

Yotx),  Ctiarles  A.,  Farmingdale, 

NY  


07/17/94 
07/17/94 

07/osm 

06/30/94 

07/17/94 
06/30/94 

06/30/94 
06/30/94 
06/30/94 

07/18/94 
06/30/94 
06/30/94 

07/17/94 

07/1 8«4 

06/30/94 

06/30/94 
06/30/94 
06/30/94 
06/30/94 

06/30/94 

07/17/94 
06/30/94 
06/30/94 

06/30/94 
06/30/94 
06/30/94 
06/30/94 

06/30/94 

07/17/94 


Patient  Abusa/Neglect  Convictions 


Alhanati,   Craig  Kevin.   Oxnard, 

CA  

07/17/94 

Arakaky,  Franz  Abel,  Arlington, 

VA 

06/30/94 

Budnick,  Jean,  EllKott  City,  MD  . 

06/30/94 

CaWwell,  Cunian,  Elba.  AL 

06/30/94 

Davis,  Sally,  Sardis,  MS 

06/30/'94 

Douglas,  Janet  Eve,  Debary,  FL 

06/30/94 

Fordham,  Paul  A.,  Keams,  UT  ... 

06/30/94 

Haywood,       Robert.       Mound 

Bayou.  MS 

06/30/94 

Johnson.     Marion     Leon,     Jr., 

Bryan,  TX  

07/1 7/94 

Jones,  Teledo,  Bossier  City,  LA  . 

06/30«4 

Larson,  MikJred  L.,  Stanton.  lA  .. 

07/05«4 

Lee,  Gtoria  W.,  Archer,  FL  

06/30/94 

Subject  city,  state 

Effective 
date 

Martin.  Peggy  Diane,  Northport, 
AL 

06/30/94 

Moore,    Gordon   D..    Filchburg, 
MA „ 

Morton,    Denise   B.,    Baltimore. 
MD 

06/30/94 
06/30/94 

Pearson,  Heather  D.,  Conway, 
AR  

07/17/94 

Philpott,  Joel,  Dunn,  NC 

06/30/94 

Rhim,  Carol  Anne.  Lockport,  NY 
Rk:hards,  Robert  Lorenzo,  Las 

Vegas,  NV 

Salinas,  Marco  A.,  Penyville.  AZ 
Solarez,  Adam  A.,  Douglas.  A2  . 
Thomas,  Lowery  M.,  Raker,  LA  .. 

Wilson,  Tonya,  Dunn,  NC 

Wirag,  Pamela,  Pelham,  NY  

Zimmerman,  Selma,  Cartisle,  AR 

06/30/94 

07/05/94 
07/05/94 
07/05/94 
07/17/94 
06/30/94 
06/30/94 
06/30/94 

Conviction  for  Healtti  Care  Fraud 


Armijo,   Jose   B..   Albu<^jerque. 

NM 

Shead,    Annette    Townley.    St 

Louis,  MO 


07/17/94 
07/17/94 


Controlled  Substance  Convictions 


Derosa.    Mictiael    F.,    Morgan- 
town,  WV 

MercaWo,  Antonio  F.,  Lopez,  PA 
Njo,  Soen  Hien,  Mapie  Glen,  PA 
Peters,  Vaughn,  Pittstxirgh,  PA  . 


06/30/94 
06/30/94 
06/30/94 
06/30/94 


License  Revocation/Suspension 


Berges,  Benjamin,  Freeport,  NY 
Davis,  Daniel,  Greenfield,  MA  .... 
Dell,  Stephen  O.,  Durham,  NH  ... 
Great  Neck  Dental,  P.C,  Great 

Neck,  NY 

Griff,    Leonard   Clark,    Philadet- 

phia,  PA  

Hari<ins,  Frances  Anne,  Newport 

News,  VA  

Krugman,    Lawrence    G.,    San 

Luis  Obispo,  CA 

Lee,  Nora  L,  Brownsville,  MN  ... 
Prager,  Hams  J.,  Glen  Bumie, 

MD 

RogarvWilson,  Laura,  Gibsonia, 

PA  

Shaiken,     Eugene,     San     Luis 

Obispo,  CA 

Siggers,  Richard  L,  La  Mirada, 

CA  

Solomon,  Nei\,  Towson,  MD 

Vogler,  Robert  L.,  Lakewood,  CA 


07/17/94 
06/30/94 
06/30/94 

oemm 

06/30/94 

06AJO/94 

07/05/94 
07/05/94 

06/30/94 

06AJO/94 

07/05«4 

07/05/94 
06/30/94 
07/05/94 


Entities  Owned/Controlled  by  Convicted 


Home  Medical  Equipment  Com- 
pany, Shepherdsvilte,  KY 

Montgomery  County  Taxi, 
Gaitherstxjrg,  MD .,. 

The  Medtctne  Shoppe,  Colorado 
Springs,  CO  

The  Medicine  Shoppe,  Cok>rado 
Springs,  CO  


06/30/94 
06/30,'94 
06/30/94 
06/30/94 
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Subiect  dty.  state 


Effective 
date 


Oefautt  oi  Heal  Loan 


Barmvelt. 


Jack- 


,*..  Dallas. 


Riyadh, 


Jackson, 


Lansing, 


\Z 

Ifermttage, 


Bailey.  David  W..  Cfiidago,  IL  .... 
Beaver.  Richard  D.,  Q<»vrMevtlle, 

CA  „ 1 

Claire.  James  F..  Voofiees.  NJ  . 
Clark.  Russefl  A..  Everett.  WA  ... 
Cresswell.    Diane    Hi    Whittier, 

CA 
Crooks.  Joan  M..  Sed^na.  AZ 
Dixson.  David  R.,  Jr. 

SC  

Fiorela-Hoider.     Micf^efle    Ann 

Louisville.  KY 
Fulton.  John  R..  OceatekJe,  CA 
GrahanvNixon,  Denis4  M 

son.  LA 

Green.  Kenneth  W 

TX 

Haileselassie,    Hapte 

Saudi  Arabia 
Harms.  Eugene  G.,  Ada.  OK 
Hicks.  Wesley  L  Jr..  ^igoia.  NY 
Holaday.   Howard  R 

MS 

Hoskins-Akate,  Dents^  S..  Cot 

tage  Grove.  MN 
Johnson.  AnttXHiy,  Deport.  Ml 
Kimbrough,  Robert  L. 

Ml  ..„ 

Lindsey.  Scott  B..  Akra^,  OH 
MHtar.  Mark  A..  Mesa, 
MistreOa.   John   P., 

PA   

Mobley.  Derrick  K..  Pftladelphia 

PA  

Moseiey.  Clarence  D 

TX 

Moussaed.  Emile  K. 

Ml  

IMielsen,     David     D., 

Cameroun  

Ohrdorf.    RonaW    T.. 

Springs,  CO  

Pallas.  James  M.,  Lah^bra 
Pettaway 

DC  

Ptuim.  Greg  N 

CA  

Ras.  RusseH  T.,  CoorH^ystde,  IL 
Sandburg,  Donakj  Dou  glas.  Bar 

rington,  IL  

Sanderson,  Scott  F.. 

Wl 

Sengstacken.  Mark  A. 

MO  

Shaver.  Dennis  0..  KertviUe,  TX 
Siggers,  Ralph  A.,  Bert  a.  OH 
Smaney,  Daniel  R..  We  Iston.  Ml 
Sprecher.  Kyte  O  ,  Wet  ster.  TX 
Stephenson,    David    vjl/.,    New^ 

burgh,  IN  

Stuart.  William  E 

IL  

Triden,    Thomas   Am4, 

Grove.  MN 
Turner,  Demi  M.,  Newark.  NJ 
Westemew.  Michael  J.  Conroe 
TX 


CA  . 
Reginakj,  Washington 

Fount)  lin  Valley, 


Houston, 


YpsHanti, 


Yaound, 


Cotorado 


2  toughton. 


MarshaH, 


Chicago, 
Maple 


07/05/94 

07/05/94 
07/17/97 
07/05/94 

07/17/94 
07/05/94 

07/17/94 

07/17/94 
07/05/94 

06/30/94 

06/30/94 

06/30/94 
07/17/94 
07/17/94 

07/17/94 

07/05/94 
07/17/94 

07/17/94 
07/17/94 
07/05/94 

06/30/94 

06/30/94 

06/30/94 

07/17/94 

06/30/94 

06/30/94 
07/05/94 

06/30«4 

07/05J9A 
07/05«4 

07/17/94 

07/17/94 

07/05/94 
06/30/94 
07/05/94 
07/17/94 
06/30/94 

07/05/94 

07/05/94 

07/05/94 
07/17/94 

06/3OQ4 


Dated:  July  7. 1994. 
lames  F.  Paltoa. 

Director,  Health  Care  Administrative 

Sanctions,  Office  of  Investigations. 

IFR  Dec  94-17110  Filed  7-13-94;  8:45  am] 

BILUNG  CODE  415fr-04-P 


Social  Security  Administration 

1994  Advisory  Council  on  Social 
Security;  Meeting 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  announces  a  meeting  of  the  1994 
Advisory  Council  on  Social  Security 
(the  Council). 

O^TES:  July  29.  1994,  9:00  a.m.  to  4:00 
p.m. 

ADDRESSES:  Embassy  Row  Hotel.  2015 
Massachusetts  Avenue,  NW, 
Washington,  DC  20036.  (202)  939-4123. 
FOR  FURTHER  WFORMATKM  CONTACT:  Dan 
Wartonick.  1994  Advisory  Council  on 
Social  Security.  Room  639H,  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SW.  Washington.  DC  20201. 
(202)205-4861. 

SUPPLEMENTARY  INFORMATION: 
I.  Purpose 

Under  section  706  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  appoints  the  Council  every  4 
years.  The  Council  examines  issues 
affecting  the  Social  Security  Old-Age. 
Survivors,  and  Disability  Insurance 
(OASDI)  programs,  as  well  as  the 
Medicare  program  and  impacts  on  the 
Medicaid  program,  which  were  created 
under  the  Act. 

In  addition,  the  Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 

•  Social  Security  financing  issues, 
including  developing  recommendations 
for  improving  the  long-range  Hnancial 
status  of  the  OASDI  programs; 

•  General  program  issues  such  as  the 
relative  equity  and  adequacy  of  Social 
Security  henefits  for  persons  at  various 
income  levels,  in  various  family 
situations,  and  various  age  cohorts, 
taking  into  account  such  factors  as  the 
increased  labor  force  participation  of 
women,  lower  marriage  rates,  increased 
Ukelihood  of  divorce,  and  higher 
poverty  rates  of  aged  women. 

In  addressing  these  topics,  the 
Secretary  suggested  that  the  Council 
may  wish  to  analyze  the  relative  roles  of 
the  public  and  private  sectors  in 


providing  retirement  income,  how  ( 

policies  in  both  sectors  affect  retirement 
decisions  and  the  economic  status  of  the 
elderly,  and  how  the  disability 
insurance  program  provisions  and  the 
availability  of  health  insurance  and 
health  care  costs  affect  such  matters. 

The  Council  is  composed  of  12 
members  in  addition  to  the  chairman: 
Robert  Ball.  Joan  Bok,  Ann  Combs. 
Edith  Fierst,  Gloria  Johnson.  Thomas 
Jones,  George  Kourpias.  Sylvester 
Schieber.  Gerald  Shea.  Marc  Twinney. 
Fidel  Vargas,  and  Carolyn  Weaver.  The 
chairman  is  Edward  Gramlich. 

The  Council  met  previously  on  June 
24-25. 1994.  A  notice  of  that  meeting 
was  published  in  the  Federal  Register 
on  June  13. 1994  (59  FR  30367). 

II.  Agenda 

The  Council  will  discuss: 

•  Matters  relating  to  technical  panels 
of  experts;  and 

•  Regional  hearings  around  the 
country. 

The  agenda  items  are  subject  to 
tJiange  as  priorities  dictate. 

The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available. 
Interpreter  services  for  persons  with 
hearing  impairments  will  be  provided. 
A  transcript  of  the  meeting  will  be 
available  to  the  public  on  an  at-cost-of 
duplication  basis.  The  transcript  can  be 
ordered  from  the  Executive  Director  of 
the  Council. 

(Catal(%  of  Federal  Domestic  Assistance 
Program  Nos.  93.802.  Social  Security- 
Disability  Insurance;  93.803.  Social  Security- 
Retirement  Insurance;  93.805.  .Soda! 
Security-Survivors  Insurance.) 

Dated:  July  11,1994. 
Dan  Wartonick, 

Acting  Executive  Director. 

IFR  Doc.  94-17226  Filed  7-13-94;  8:45  ani| 

BILUNG  CODE  4190-29-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-84-3683:  FR-3560-W-04] 

Announcement  of  Funding  Awards  for 
Fair  Housing  Initiatives  Program — 
Fiscal  Year  1993 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal  - 
Opportunity,  HUD. 

ACTION:  Announcement  of  Funding 
Awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 


Reform  Act  of  1989,  this  document 
notifies  the  public  of  FY  1993  funding 
awards  made  under  the  Fair  Housing 
Initiatives  Program  (FHIP).  The  purpose 
of  this  document  is  to  announce  the 
names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards 
to  be  used  to  strengthen  the 
Department's  enforcement  of  the  Fair 
Housing  Act  and  to  further  fair  housing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  J.  Shehon,  Director.  Office  of 
Fair  Housing  Assistance  and  Voluntary 
Programs.  Room  5234, 451  Seventh 
Street,  S.W..  Washington,  D.C.  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  device 
(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-3216. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  Title  VIII 
of  the  Civil  Rights  Act  of  1968,  as 
amended,  42  U.S.C.  3601-19  (The  Fair 
Housing  Act),  charges  the  Secretary  of 
Housing  and  Urban  Development  with 
responsibility  to  accept  and  investigate 
complaints  alleging  discrimination 


FY  93  I 


Applk^nt  name  and  address 


Massachusetts  Commission  Against  Discriminat 

burton  Place,  Room  601,  Boston,  MA  02108. 
Massachusetts  Commission  Against  Discriminat 

burton  Place.  Room  601.  Boston,  MA  02108. 
Illinois  Department  of  Human  Rights.  100  W.  R; 

Suite  10-100,  Chkago,  IL  60601. 
City  of  Dallas.  1500  Manila  Street,  Room  IBN. 

75201. 
State  of  Cokxado-Diviskxi  of  Civil  Rights.  1560  B 

1050,  Denver,  CO  80202-5143. 
King  County  Office  of  Civil  Rights  and  Compliance 

enue,  E224  King  County  Courthouse.  Seattle.  W 

Education  a 

Massachusetts  Housing  Finance  Agency.  50  Milk 

MA  02109. 
Research  Foundation  of  the  State,  University  of  f 

Lee  Entrance,  Suite  21 1,  Amherst.  NY  14228. 
National  Fair  Housing  Alliance,  927  15th  Street  N 

Washington,  DC  20005. 
Natk)nal  Association  of  Protection  and  Advocacy 

Second  Street,  NE.,  Suite  21 1 ,  Washington,  DC 
Fair  Housing  Council,  835  West  Jefferson  Stre€ 

Louisville.  KY  40202. 
Pacific  hionprofjt  Training  Center.  4039  North  Ov( 

Portland.  OR  97227. 

Education  and  Outre 

Boston  Fair  Housing  Commission.  City  Hall,  One  C 

Room  966.  Boston.  MA  02201. 
Housing  Help,  Inc.,  91-101  Broadway,  Suite  6,  C 

11740. 
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Reform  Act  of  1989,  this  document 
notifies  the  public  of  FY  1993  funding 
awards  made  under  the  Fair  Housing 
Initiatives  Program  (FHIP).  The  purpose 
of  this  document  is  to  aimounce  the 
names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards 
to  be  used  to  strengthen  the 
Department's  enforcement  of  the  Fair 
Housing  Act  and  to  further  fair  housing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  J.  Shelton.  Director.  Office  of 
Fair  Housing  Assistance  and  Voluntary 
Programs.  Room  5234, 451  Seventh 
Street.  S.W..  Washington,  D.C.  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  device 
(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-3216. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  Title  VIII 
of  the  Civil  Rights  Act  of  1968,  as 
amended,  42  U.S.C.  3601-19  (The  Fair 
Housing  Act),  charges  the  Secretary  of 
Housing  and  Urban  Development  with 
responsibility  to  accept  and  investigate 
complaints  alleging  discrimination 


based  on  race,  color,  religion,  sex. 
handicap,  familial  status  or  national 
origin  in  the  sale,  rental,  or  financing  of 
most  housing.  In  addition,  the  Fair 
Housing  Act  directs  the  Secretary  to 
coordinate  with  State  and  local  agencies 
administering  fair  housing  laws  and  to 
cooperate  with  and  render  technical 
assistance  to  public  or  private  entities 
carrying  out  programs  to  prevent  and 
eliminate  discriminatory  housing 
practices. 

Section  561  of  the  Housing  and 
Community  Development  Act  of  1987. 
42  U.S.C.  3616  note,  e<jtablished  the 
FHIP  to  strengthen  the  Department's 
enforcement  of  the  Fair  Housing  Act 
and  to  further  fair  housing.  This 
program  assists  projects  and  activities 
designed  to  enhance  compliance  with 
the  Fair  Housing  Act  and  substantially 
equivalent  State  and  local  fair  housing 
laws.  Implementing  regulations  are 
found  at  24  CFR  Part  125. 

The  FHIP  has  three  funding 
categories:  the  Administrative 
Enforcement  Initiative,  the  Education 


and  Outreach  Initiative,  and  the  Private 
Enforcement  Initiative. 

In  a  NOFA  published  in  the  Federal 
Register  on  December  22.  1993  (58  FR 
68000).  the  Department  announced  the 
availability  of  $8.8  million  in  funds  for 
FHIP.  On  February  25,  1994  (59  FR 
9235).  HUD  published  a  notice  NOFA 
that  made  an  additional  $800,000 
available,  for  a  total  of  $9.6  million  in 
FY  1993  hinding. 

The  Department  reviewed,  evaluated 
and  scored  the  applications  received 
based  on  the  criteria  in  the  NOFA.  As 
a  result.  HUD  has  funded  the 
applications  announced  below,  and  in 
accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989),  the  Department  is  publishing 
details  concerning  the  recipients  of 
funding  awards,  as  follows  below. 

•   Dated:  June  23. 1994. 
Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 


FY  93  Fair  Housing  Initiatives  Program  Awards 


Applicant  name  and  address 


Contact  name  and  ptxxie 
numt)ef 


Region  of 

project 

area 


AdmlDistrative  Enforcement  Initiative 


Amount  re- 
quested (amount 
for  only  first  year 
reflected  for 
multi-year 
projects) 


Massachusetts  Commission  Against  Discrimination,  One  Astv 
burton  Place,  Room  601,  Boston,  MA  02108. 

Massachusetts  Commission  Against  Discrimination.  One  Ash- 
burton  Place,  Room  601,  Boston,  MA  02108. 

Illinois  Department  of  Human  Rights,  100  W.  Randolph  Street 
Suite  10-100,  Chicago,  IL  60501. 

City  of  Dallas,  1500  Manila  Street,  Room  1BN.  Dallas   Texas 
75201. 

State  of  Cokxado-Division  of  Civil  Rights.  1560  Broadway,  Suite 
1050,  Denver,  CO  80202-5143. 

King  County  Office  of  Civil  Rights  and  Compliance,  516  Third  Av- 
enue.  E224  King  County  Courthouse,  Seattle,  WA  98104. 


Michael  Duffy.  617-727-3990  ... 

Michael  Duffy,  617-727-3990  ... 

Yoon  Lee,  312-814-6239 

Rosie  Noms,  214-670-5677 

Robert   Wintersmith.   303-894- 

7822,  ext  327. 
Manfert  Lee.  206-296-7592  


Education  and  Outreach  Initiative— National  Program  Component 


Utessachusetts  Housing  Finance  Agency,  50  Milk  Street.  Boston, 

MA  02109. 
Research  Foundation  of  the  State,  University  of  New  York.  520 

Lee  Entrance.  Suite  21 1 ,  Amherst.  NY  14228. 
National  Fair  Housing  Alliance,  927  15th  Street  NW..  Suite  600, 

Washington,  DC  20005. 
ItotionaJ  Association  of  Protection  and  Advocacy  Systems.  900 

Second  Street.  NE.,  Suite  21 1.  Washington,  DC  20002. 
Fair  Housing  Council.  835  West  Jefferson  Street  Room  108 

Louisville,  KY  40202. 
Pacifc  htonprofit  Training  Center,  4039  North  Overtook  Terrace, 

Portland.  OR  97227. 


Roger  Macleod.  617-^151-3480 

Kim  Pachetti,  716-645-3472  .... 

Shanna  Smith.  202-898-1661  .. 

Curtis    L.    Deckeer,    202-408- 

9514. 
Galen  Martin.  502-583-3247  .... 

Vikki  Rennick,  503-287-6403  ... 


Education  and  Outreacti  Initiative— RegionaULocal/Community-Based  Component 


Boston  Fair  Housing  Commission.  City  Hall.  One  City  Hall  Place. 

Room  966,  Boston,  MA  02201. 
Housing  Help.  Inc.  91-101  Broadway,  Suite  6.  Greenlawn,  NY 

11740. 


Victoria     Williams.     617-635- 

4408. 
Doug  Atoise.  516-754-0373 


50.000 
50.000 
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FY  93  Fair  Housing  Initiatives  Program  Awards— Continued 


Applic  mt  name  and  address 


Prince  Wiittam  Co.  Hurnan  Rights  Commission.  3421  Commis- 
sion Court.  Lake  Ridg^,  VA  22192. 

Durtiam  Affordable  Hotcing  Coalition,  331  West  Main  Street. 
Suite  408,  Durtiam,  1^  27701. 

West  Jackson  Community  Devetopmerrt  Corporatran,  1060  John 
R.  Lynch  Street,  Post  Office  Box  1 0325,  Jackson,  MS  39289- 
0325. 

City  of  Southfiekl,  26000  JEvergreen  Road.  SouthfiekJ.  Ml  48076  . 

Toledo  Community  Housirig  Resource  Board.  21 16  Madison  Ave- 
nue, Toledo,  OH  4362'  -1 131 . 

Austin  Tenants'  Council,  Inc.,  1619  East  First  Street.  Austin.  TX 
78702. 

Equal  Housing  Opportunities  Council.  7317  Cornell,  St.  Louis, 
MO  63130. 

Council  for  Concerned  Citizens,  1601  2nd  Avenue  North,  2nd 
Floor,  Great  Falls,  MT  B9401 . 

Southern  Arizona  Houanfl  Center,  Post  Office  Box  2441,  Tucson, 
AZ  85702-2441. 

City  of  Tacoma  Human  flights  Department,  Room  808.  747  Mar- 
ket Street  Tacoma,  W/  98402-3779. 


Civil 


NiTth 


83i> 


Lawyers'  Committee  for 

Association,  294  Washington 
Civic  League  of  Greater 

New  Brunswick,  NJ  08 
Fair  Housing  Partnersh^ 

Boyle  Center  120  E 
Fair  Housing  Council 

vitle,  KY  40202. 
Chk:ago  Lawyers'  Comriittee 

185  l^orth  Wat)ash  Avenue 

3607. 
Arkansas  Delta  Housing 

South  Washington 
Legal  Aid  of  Western  M^souri 

City,  MO  64106. 
Biilings  Fair  Housing  All 

228,  BiHings.  MT  59102 
Mid  Peninsula  Citzens 

Pato  Alto,  CA  94301 . 


Rights  Under  Law  of  tfie  Boston  Bar 
Street,  Boston.  MA  02108. 
Mew  Brunswick,  47-49  Throop  Avenue, 


Corporation,  Post  Office  Box  410,  1343 
City,  AR  72335. 

1005  Grand,  Suite  600,  Kansas 


For  est 


!i  ince.  Inc.,  208  North  29th  Street,  Suite 

2. 

fpr  Fair  Housing,  457  Kingsley  Avenue, 


Metro  Fair  Housing 

Post  Office  Box  5467 
Arkansas  Fair  Housing 

Suite  1115,  Little  Rock 
Arkansas  Fair  Housing 

Rock,  AR  72202. 
Family   Housing   Adv 

Omaha,  NE  68111 
Metro  St.  Louis— Equal 

nell,  St.  Louis,  MO  63 1 
Council  for  Concerned 

Floor.  Great  Falls,  MT 
Idaho  Legal  Akj  Servk:e! 

83702. 
Norttiwest  Fair  Housing 

kane,  WA  99202. 


Connectxnjt     Housing 
WethersfiekJ,  CT0610« 

ACORN  New  England  F; 
New  Orleans.  LA  701 1 


Contact  name  and  phone 
number 


Evelyn  Ellington.  703-792-4680 

Peter  Skiltem  919-683-1185  .... 

Howard  Boutte,  Jr.,  601-352- 
6993. 

Ruth  Elias,  810-354-4400 

Lisa    Rk»-Coteman,   419-243- 

6163. 
Katherine  Sta/k,  512-474-0197 

John  Fariey,  618-692-1960 

Toni  Austad,  406-727-9136  

Chartotte  Wade.  602-798-1568 

Allen  Correll.  206-591-5151  


Region  of 

project 

area 


3 

4 
4 

5 
5 

6 

7 

8 

9 

10 


Single  or 

multhyear 

fundmg 


Fair  Housing  Organizations  Initiative— Continuing  Development  Component 


of  Greater  Pittsburgh.   Inc..  Bishop 
Avenue,  Homestead,  PA  15120. 
W.  Jefferson  Street,  Room  108,  Louis- 


for  Civil  Rights  Under  Law,  Inc., 
,  Suite  2110.  Chrcago,  IL  60601- 


OzeH  Hudson,  617-482-1145  ... 
C.  Roy  Epps.  908-247-9066  .... 
Kathy  Fletcher.  412-361-8555  . 
Galen  Martin,  502-583-3247  .... 
Denick  Ford.  312-630-9744 

Clarence  Wright.  501-633-0121 

Richard    F.    Halliburton.    816- 

474-6750. 
Howard    McCarthy,    406-252- 

9324. 
Beverly    Lawrence,    415-327- 

1718. 


Fair  Housing  Organizations  Initiative— Establishing  New  Organizations  Component 


Services, 


Inc.,  1083  Austin  Avenue.  NE.. 
Atlanta.  GA  31 107. 
Council,  c/o  Dan  Pless.  103  W.  Capitol. 

AR  72201. 
(Organization,  523  W.  15th  Street,  Little 


isoiy   Services,   Inc.,  2416   Lake  Street, 


Housing  Opportunity  Council,  7317  Cor- 
JO. 

Citizens,  601  2nd  Avenue  North,  2nd 
19401. 

Inc.,  310  North  5th  Street.  Boise.  ID 

Alliance.  2124  East  Fifth  Street.  Spo- 


Robert    M.    Shifato,    404-221- 

0874. 
Dan  Pless.  501-376-7913 

Johnnie  Pugh,  501-376-7151  ... 

Deborah   Brockman,   402-444- 

7921. 
John  E.  Farley,  618-692-2680  . 


Toni  Austad.  406-727-9136 
Kelly  Miller,  20ft-336-6980  .. 


Florence     Brassier,    804-367- 
8543. 


4 
6 
6 

7 

7 

8 

10 

10 


S 

s 

M 

M 
M 
M 
M 
M 


Private  Enforcement  Initiative 


Coalition,     Inc.,     30     Jordan     Lane, 
ir  Housing  Project,  1024  Elysian  FieW, 


Jeffrey  Preiser,  203-56^2943 
Elena  Hanggi,  501-376-2528  . 


S 
M 


Amount  re- 
quested (anrKXint 
for  only  first  year 
reflected  for 
multi-year 
projects) 


56,662 
94.494 
89,060 

342,138 
115.112 

52.000 
112.938 
116,200 

98.803 
122,593 


209,386 

99,708 

143,968 

121,773 

88,666 

■•93,797 

170,180 

30.000 

42.522 


251.271 
200,000 
250,209 
200,000 
215,743 
230,099 
216,178 
636,500 


285,177 
95.000 


FY  93  Fair  Hi 


Applicant  nanne  and  address 


Lawyers'  Committee  for  Civil  Rights  Under  Law  of 

Association.  294  Washington  Street,  Boston,  Mf 
Long  Island  Housing  Servk:es,  Inc.,  1747  Vett 

Highway,  Suite  42 A.  Islandia,  NY  11722. 
Westchester  Residential  Opportunities  Inc..  470  M 

enoe.  Suite  410,  White  Plains,  NY  10605. 
Fair  Housing  Council  of  l^orthem  New  Jersey,  i: 

Hackensack.NJ  07631. 
Housing  Opportunities  Made  Equal,  Inc.,  700  Mi 

fak),  NY  14202. 
Legal  Akl  Society  of  New  York,  15  Park  Row,  22 

York.  NY  10038. 
New  York  Lawyers  for  ttie  Pubfic  Interest,  30  W< 

9th  Floor,  New  York,  NY  10010. 
The  Fair  Housing  Council  of  Suburtian  Philadelphi 

Street,  Suite  404.  Upper  Dartjy.  PA  19082. 
Tenants'  Action  Group  of  Philadelphia,  21  Sou 

12th  Fkxx,  Philadelphia.  PA  19107. 
Greater  Birmingham  Fair  Housing  Center,  20C 

North,  Suite  529,  Birmingham.  AL  35203. 
ACORN  Peachtree  Coalition  for  Fairness  in  Hou: 

sian  FiekJ,  f^ew  Orleans,  LA  701 1 7. 
Metropolitan  Milwaukee  Fair  Housing  Council.  6( 

Street.  Suite  200,  Milwaukee,  Wl  53202. 
HOPE  Fair  Housing  Center.  154  South  Main  Stree 

nois  60148. 
Access  Livir>g  of  Metropolitan  Ch«ago.  310  Sout 

201,  Chicago.  IL  60607. 
ACORN  Midwest  Fair  Housing  Consortium.  1024 

New  Orleans.  LA  70117. 
ACORN  Southern  Fairness  in  Housing  Coalition 

FieW.  New  Orleans,  LA  70117. 
ACORN  Missouri  Consortium  for  Fair  Housing. 

FieW.  New  Orteans,  LA  70117. 
Council  for  Concerned  Citizens,  Inc..  601  2nd  Ave 

Ftoor,  Great  Falls,  MT  59401 . 
Marin  Housing  Center  Fair  Housing  Program. 

Street.  Suite  A-1 .  San  Rafael,  CA  94901 . 
Fair  Housing  Congress  of  Southern  California, 

Blvd..  Suite  635,  Los  Angeles,  CA  90010. 
Project  Sentinel.  430  Sherman  Avenue.  Suite  308 

94306. 
ACORN  Fair  Housing  for  Washington  Coalitton. 

Field,  New  Orteans.  LA  701 17. 


'Approved  for 
^Apixovedfor 
^Approvedfor 
*  Approved  for 
SApjxoved  tor 
CApjxoved  for 


$429,197  if  additional  funds  are  a 
$139,283  if  additk>nal  funds  are  a 
$130,000  if  additional  funds  are  a 
$1 13,915  If  additional  funds  are  a 
$236,496  if  additionai  funds  are  a 
$287,836  if  additx>nal  iunds  are  a 
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FY  93  Fair  Housing  Initiatives  Program  Awards— Continued 


Applicant  name  ana  address 


Lawyers'  Committee  for  Civil  Rights  Under  Law  ot  ttie  Boston  Bar 

Association,  294  Washington  Street.  Boston,  MA  02108. 
Long  Island  Housing  Servtces,  Inc..  1747  Veterans  Memorial 

Highway.  Suite  42A.  Islandia,  NY  1 1722. 
Westchester  Residential  Opportunities  Inc.,  470  Mamaroneck  Av- 
enue. Suite  410.  White  Plains,  NY  10605. 
Fair  Housing  Council  of  Northern  New  Jersey.  131  Main  Street. 

Hackensack.NJ  07631. 
Housing  Oppwtunities  Made  Equal.  Inc..  700  Main  Street.  Buf- 
falo. NY  14202. 
Legal  Aid  Society  of  New  Yor1<,  15  Park  Row.  22nd  Floor.  New 

Yortc.  NY  10038. 
New  YorV  Lawyers  for  the  PMic  Interest,  30  West  21st  Street 

9th  Floor,  New  York.  NY  10010. 
The  Fair  Housing  Council  of  Suburtjan  Philadelphia,  2  South  69th 

Street,  Suite  404.  Upper  Daft>y.  PA  19082. 
Tenants'  Action  Group  of  Philadelphja,  21  South  12th  Street, 

12th  Floor.  Philadelphja.  PA  19107. 
Greater  Binningham  Fair  Housing  Center.  2000   1st  Avenue 

North,  Suite  529.  Bimiingham.  AL  35203. 
ACORN  Peachtree  Coalition  for  Fairness  in  Housing,  1024  Ely- 

sian  Field,  Uew  Orleans.  LA  701 1 7. 
Metropolitan  Milwai>ee  Fair  Housing  Council,  600  East  Mason 

Street  Suite  200.  Milwaukee,  Wl  53202. 
HOPE  Fair  Housing  Center,  154  South  Main  Street  Lombard.  Illi- 
nois 60148. 
Access  Living  of  Metropolitan  Chwago.  310  South  Peona,  Suite 

201.  Chicago.  IL  60607. 
ACORN  Midwest  Fair  Housing  Consortium.  1024  Elysian  FieW, 

New  Orleans,  LA  70117. 
ACORN  Southern  Fairness  in  Housing  Coalitkm.  1024  Elysian 

FieW,  New  Orleans,  LA  701 17. 
ACORN  Missoun  Consortium  for  Fair  Housing.   1024  Elysian 

Field,  New  Orleans,  LA  701 17. 
Council  for  Concerned  Citizens.  Inc.,  601  2nd  Avenue  North,  2nd 

Fk)or.  Great  Falls,  MT  59401 . 
Marin  Housing  Center  Fair  Housing  Program,  88  Belvedere 

Street  Suite  A-1 .  San  Rafael,  CA  94901 . 
Fair  Housing  Congress  of  Southern  California.  3731   Wilshire 

Blvd.,  Suite  635,  Los  Angeles.  CA  90010. 
Project  Sentinel.  430  Sherman  Avenue,  Suite  308.  Palo  Alto,  CA 

94306. 
ACORN  Fair  Housing  for  Washington  Coalition,  1024  Elysian 

Fiekt  New  Orleans.  LA  701 17. 


Contact  name  and  phone 
number 


Ozell  Hudson,  617-482-1145  ... 

David    Berenbaum.    516-582- 

2727. 
Miriam  BuN  914-428-4507 

Lee  Porter,  201-489-<J552 

Scott  Gehl.  716-654-1400 

ArchibaW  R.  Murray,  212-577- 

3313. 
Joan  Vermeulen.  212-727-2270 

James  Berry.  610-352-4075  .... 

Elizabeth  Hersh.  215-575-0700 

Bobby  Wilson.  20S-324-01 1 1  ... 

Elena  Hanggi.  501-376-2528  ... 

William  Tisdale,  414-278-1240 

Bernard  Kleina.  708-495-4846  . 

James  Charlton,  312-226-5900 

Elena  Hanggi,  501-376-2528  ... 

Elena  Hanggi.  501-376-2528  ... 

Elena  Hanggi.  501-376-2528  ... 

Toni  Austad,  406-727-9136  

Nancy  Kenyon,  415-457-5025  . 

Michelle  White.  213-365-7184  . 

Ann  Marquart.  415-321-6291  ... 

Elena  Hanggi.  501-376-2528  ... 


'  Approved  for  $429,197  if 
2  Approved  for  $139,283  if 
^Approved  for  $130,000  if 
'Approved  for  $113,915  if 
5  Approved  for  $236,496  if 
^Approved  for  $287,836  if 


additiortal  funds  are  availat)le. 
additional  funds  are  avai!at>te. 
additional  funds  are  availat}le. 
additional  funds  are  avallat>le. 
additional  furxls  are  available. 
additional  furxls  are  available. 


Regtonof 

project 

area 


1 
2 
2 
2 
2 
2 
2 
3 
3 
4 
4 
5 
5 
5 
5 
6 
7 
8 
9 
9 
9 
10 


Single  or 

multi-year 

funduig 


S 
M 
M 
S 
M 
S 
M 
S 
S 
S 
M 
S 
S 
M 
M 
M 
M 
M 
S 
M 
M 
M 


Amount  re- 
quested (artKHint 
for  only  first  year 
reflected  for 
multi-year 
projects) 


379.315 

286.416 

150.839 

«  205.01 2.40 

93.634 

92.500 

113.153.60 

198,612.60 

165,000 

166.094 

95,000 

305.511 

97.545 

199.558 

95,000 

95.000 

95.000 

228.840 

105.233 

120.000 

209.000 

95.000 
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Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-04-3714;  FR-3397-N-05] 

NOFA  for  Public  and  Indian  Housing 
Family  Investment  Centers: 
Amendment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Amendment  of  NOFA. 


SUMMARY:  This  notice  further  amends  a 
NOFA  that  was  pubhshed  in  the 
Federal  Register  on  February  28, 1994 
(59  FR  9592).  and  was  amended  on 
April  19, 1994  (59  FR  18570),  and  June 
9, 1994  (59  FR  29816).  This  hirther 
amendment:  (1)  Strikes  language 
referencing  an  inappUcable  section  of 
the  National  Affordable  Housing  Act; 
and  (2)  includes  new  apphcation 
submission  requirements  for  applicants 
that  apply  to  undertake  renovation, 
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Federal  Register  / 


conversion,  and  new  Construction 
activities. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Marcia  Y.  Martin,  Of^e  of  Resident 
Initiatives  (ORI),  or  D<)m  Nessi,  Director, 
Office  of  Native  Ameuican  Programs 
(ONAP),  Department  pf  Housing  and 
Urban  Development,  451  7th  Street, 
S.W.,  Washington.  DC  20410;  telephone 
numbers:  ORI  (202)  788-4214;  and 
ONAP  (202)  708-1013  (these  are  not  toll 
free  numbers).  Hearing-  or  speech- 
impaired  persons  may  use  the 
Telecommunications  pevice  for  the  Deaf 
(TDD)  by  contacting  tke  Federal 
Information  Relay  Service  on  1-800- 
877-8339  or  202-708r9300  (not  a  toll- 
free  number)  for  inforination  on  the 
program.  | 

SUPPLEMEKTARY  INFORAuTKSN:  On 
February  28,  1994,  thg  Department 
published  its  NOFA  for  Public  and 
Indian  Housing  Family  Investment 
Centers  (59  FR  9592).  This  NOFA  was 
amended  for  the  first  iKme  on  April  19. 
1994  (59  FR  18570).  a<jd  then  on  June 
9. 1994  (59  FR  29816)i  it  is  being 
amended  further  by  this  notice.  This 
amendment  addresses  application 
submission  requirements  for  renovation, 
conversion,  and  new  Construction 
activities,  which  were  inadvertently  left 
out  of  the  NOFA  in  tho  section  on 
Checklist  of  Applicatiim  Submission 
Requirements  (Sectior  III.B). 

In  addition,  the  NOf  A  is  revised  to 
clarify  that  the  applic^bihty  of  section 
957  of  the  National  Af  brdable  Housing 
Art  (42  U.S.C.  12714)   NAHA)  is  subject 
to  appropriations.  Bee  luse  funds  have 
not  been  appropriated  for  the 
implementation  of  sec  ion  947,  it  does 
not  apply  at  this  time. 

Accordingly,  FR  Do<;.  94-4413,  the 
NOFA  for  Public  and  1  ndian  Family 
Investment  Centers,  pi  iblished  at  59  FR 
9592  (February  28, 19<4),  and  amended 
at  59  FR  18570  (April    9,  1994),  and  59 
FR  29816  (June  6,  199'  ),  is  further 
amended  as  follows: 

1.  On  page  9595,  col  jmn  2.  paragraph 
(b)  of  Section  I.F(5),  he  aded  "NAHA".  is 
amended  by  adding  th  5  following  two 
new  sentences  at  the  e  id: 

(b)  *  *  •  However.  s<  ction  957  of 
NAHA  is  subject  to  ap  )ropriations  and, 
until  such  time  as  thos  b  appropriations 
have  materialized,  this  section  of  the 
NOFA  does  not  apply.  The  Department 
will  provide  notification  if  section  957 
becomes  effective. 

2.  On  page  9598,  col  imn  3,  the 
following  new  paragra  )hs  (13)  through 
(17)  are  added  at  the  ei  id  of  Section 
ni.B,  "Applications  foi  Renovation/ 
Conversion  Activities  ( )nly  must 
contain  the  following  i  iformation:" 

(13)  A  description  ol  the  need  for 
supportive  services  the  t  will  be 


IMI 


provided  in  the  proposed  facility  by 
eligible  residents; 

(14)  A  description  of  public  or  private 
sources  of  assistance  that  can  reasonably 
be  expected  to  fund  or  provide 
supportive  services,  including  evidence 
of  any  intention  to  provide  assistance 
expressed  by  State  and  local 
governments,  private  foundations,  and 
other  organizations  (including  nonprofit 
organizations); 

(15)  Certification  from  an  appropriate 
agency  that  the  provision  of  supportive 
services  is  well  designed  to  provide 
families  better  access  to  educational  and 
employment  opportunities  and  that 
there  is  a  reasonable  likelihood  that 
such  services  will  be  provided  for  the 
entire  period  specified.  In  the  case  of 
FSS.  the  appropriate  agency  can  be  the 
Coordinating  Committee.  IHAs  without 
FSS  programs  may  rely  on  agencies 
associated  with  such  programs  as  those 
found  in  Mutual  Help; 

(16)  Evidence  of  a  firm  commitment 
of  assistance  from  one  or  more  sources 
ensuring  that  the  supportive  services 
will  be  provided  for  not  less  than  one 
year  following  the  completion  of 
activities  under  the  NOFA.  Evidence 
shall  be  in  the  form  of  a  letter  or  a 
resolution;  and 

(17)  A  description  of  a  plan  for 
continuing  operation  of  the  FIC  and  the 
provision  of  supportive  services  to 
families  for  at  least  one  year  following 
the  completion  of  activities  funded. 

Authority:  42  U.S.C.  1437t  and  3535(d). 
Dated:  June  30, 1994. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

IFR  Doc.  94-17027  Filed  7-13-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-050-4333-02:  GP4-214] 

Emergency  Closure  of  Public  Lands; 
Oregon 

Julys,  1994. 

AGENCY:  Bureau  of  Land  Management, 
Interior,  Prineville  District. 
ACTION:  Notice  is  hereby  given  that 
effective  immediately,  all  public  lands 
as  legally  described  below  are  closed  to 
all  motorized  vehicle  access  and  travel 
year-long. 


(n  Deschutes  County,  Oregon: 
Township  14  South,  Range  13  East, 
Willamette  Meridian 
All  public  lands  in  Sections  1,  2  and  1 2 

In  Crook  County,  Oregon: 


Township  14  South,  Range  14  East, 

Willamette  Meridian 

All  public  lands  in  Sections  5, 6  and  7 

The  purpose  of  this  closure  is  to 
protect  against  adverse  impacts  upon 
soils,  vegetation,  wildlife  and  wildlife 
habitat,  scenic  and  non-motorized 
recreational  resources.  Exception  to  this" 
closure  4s  given  to  North  Unit  Irrigation 
District  personnel  or  their  agents  for  the 
continued  maintenance  of  the  North 
Unit  Main  Canal  and  to  other 
administrative,  permitted  or  emergency 
uses  authorized  by  the  Biu-eau  of  Land 
Management.  The  authority  for  this 
closure  is  43  CFR  8341.2. 

This  closure  will  remain  in  effect 
imtil  the  area  is  re-evaluated,  in 
accordance  with  43  CFR  8342,  through 
the  resoiure  management  plaiming 
process  and  the  adverse  effects  are 
eliminated  and  measiues  are 
implemented  to  prevent  recurrence. 
SUPPLEMENTARY  INFORMATION:  Violation 
of  this  closure  order  is  punishable  by  a 
fine  not  to  exceed  $1,000  and/or 
imprisorunent  not  to  exceed  12  months 
as  provided  in  43  CFR  8340.0-7. 

Dated:  July  5, 1994. 
Donald  L.  Smith, 

Acting  District  Manager,  Prineville  District. 
IFR  Doc.  94-17118  Filed  7-13-94;  8:45  amj 
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[MT-«21-04-4120-03-P;  NDM  81582] 
Coal  Lease  Offering 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Coal  Lease  Offering  By 

Sealed  Bid;  NDM  81582— The  Coteau 

Properties  Company. 

SUMMARY:  Notice  is  hereby  given  that 
the  coal  resources  in  the  lands  described 
below  in  Mercer  County,  North  Dakota, 
will  be  offered  for  competitive  lease  by 
sealed  bid.  This  offering  is  being  made 
as  a  result  of  an  application  filed  by  the 
Coteau  Properties  Company,  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920  (41  Stat. 
437;  30  U.S.C.  181-287),  as  amended. 

An  Environmental  Assessment  of  the 
proposed  coal  development  and  related 
requirements  for  consultation,  public 
involvement  and  he^ng  have  been 
completed  in  accordance  with  43  CFR 
3425.  The  results  of  these  activities  were 
a  finding  of  no  significant 
environmental  impact. 

The  tract  wiU  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid 
meets  the  fair  market  value  of  the  coal 
resoiut:e.  The  minimum  bid  for  the  tract 
is  $100  per  acre,  or  fraction  thereof.  No 


bid  that  is  less  than  $100  per  acre,  or 
fraction  thereof,  will  be  considered.  The 
minimum  bid  is  not  intended  to 
represent  fair  market  value.  The  fair 
market  value  will  be  determined  by  the 
authorized  officer  after  the  sale. 
COAL  OFFERED:  The  coal  resource  to  be 
offered  consists  of  all  recoverable 
reserves  in  the  following  described 
lands  located  approximately  10  miles 
north  of  the  tovm  of  Beulah: 

Mercer  County,  North  Dakota 

T.  145N.,R.  86W.  SthP.M 
Sec.  6:  Lots  3,  4,  5,  SE'ANW'A; 
Sec.  8:  E'/iNEV4,  NW'ANW'A.  SE'ANWV* 

SEV4SWV4,  NEV4SEV4.  SV2SEV4; 
Sec.  18:  EV2. 

Containing  792.900  acres. 

The  Beulah  bed,  averaging  12.0  feet  in 
thickness,  is  the  only  economically  . 
minable  coal  seam  within  the  tract.  The 
tract  contains  an  estimated  9.1  million 
short  tons  of  recoverable  lignite.  Coal 
quality,  as  received,  averages  6831  BTU/ 
lb.,  37.78  percent  moisture,  5.9  percent 
ash,  0.8  percent  sulfur,  29.3  percent 
fixed  carbon,  and  27.0  percent  volatile 
matter.  This  coal  bed  is  being  mined  in 
adjoining  tracts  by  the  Coteau  Properties 
Company. 

RENTAL  AND  ROYALTY:  A  lease  issued  as 
a  result  of  this  offering  will  provide  for 
payment  of  an  annual  rental  of  $3  per 
acre,  or  fraction  thereof,  and  a  royalty 
payable  to  the  United  States  of  12.5 
percent  of  the  value  of  coal  mined  by 
surface  methods  and  8.0  percent  of  the 
value  of  the  coal  mines  by  underground 
methods.  The  value  of  the  coal  shall  be 
determined  in  accordance  with  43  CFR 
3485.2. 

DATES:  Lease  Sale— The  lease  sale  will 
be  held  at  11:00  a.m..  Tuesday.  August 
9, 1994,  in  the  Conference  Room  on  the 
Sixth  Floor  of  the  Granite  Tower 
Building.  Bureau  of  Land  Management, 
222  North  32nd  Street,  Billings. 
Montana  59107. 

Bids — Sealed  bids  must  be  submitted 
on  or  before  10:00  a.m..  Tuesday. 
August  9. 1994.  to  the  cashier,  Bureau 
of  Land  Management.  Montana  State 
Office.  Second  Floor,  Granite  Tower 
Building,  222  North  32nd  Street.  Post 
Office  Box  36800.  Billings.  Montana 
59107-6800.  The  bids  should  be  sent  by 
certified  mail,  return  receipt  requested. 
or  be  hand-delivered.  The  cashier  will 
issue  a  receipt  for  each  hand-delivered 
bid.  Bids  received  after  that  time  will 
not  be  considered. 

SUPPLEMEIITARY  INFORMATION:  Bidding 
instructions  for  the  offered  tract  are 
included  in  the  Detailed  Statement  of 
Lease  Sale.  Copies  of  the  statement  and 
the  proposed  coal  lease  are  available  at 
the  Montana  State  Office.  Casefile 
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bid  that  is  less  than  $100  per  acre,  or 
fraction  thereof,  will  be  considered.  The 
minimum  bid  is  not  intended  to 
represent  fair  market  value.  The  fair 
market  value  will  be  determined  by  the 
authorized  officer  after  the  sale. 
COAL  OFFERED:  The  coal  resource  to  be 
offered  consists  of  all  recoverable     '- 
reserves  in  the  following  described 
lands  located  approximately  10  miles 
north  of  the  town  of  Beul4h: 
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Mercer  County.  North  Dakota 

T.  145N.,R.  86W.  SthP.M. 
Sec.  6:  Lots  3. 4, 5,  SEV4NWV4; 
Sec.  8:  E'/tNEV4,  NW'ANW'A.  SE'/tNW'A. 

SE'ASW'/..  NEV4SEV4.  SV2SEV4; 
Sec.  18:  EVz. 

Containing  792.900  acres. 

The  Beulah  bed,  averaging  12.0  feet  in 
thickness,  is  the  only  economically   . 
minable  coal  seam  within  the  tract.  The 
tract  contains  an  estimated  9.1  million 
short  tons  of  recoverable  lignite.  Coal 
quality,  as  received,  averages  6831  BTU/ 
ib.,  37.78  percent  moisture,  5.9  percent 
ash.  0.8  percent  sulfur,  29.3  percent 
fixed  carbon,  and  27.0  percent  volatile 
matter.  This  coal  bed  is  being  mined  in 
adjoining  tracts  by  the  Coteau  Properties 
Company. 

RENTAL  AND  ROYALTY:  A  lease  issued  as 
a  resuU  of  this  offiering  will  provide  for 
payment  of  an  annual  rental  of  $3  per 
acre,  or  fraction  thereof,  and  a  royalty 
payable  to  the  United  States  of  12.5 
percent  of  the  value  of  coal  mined  by 
surface  methods  and  8.0  percent  of  the 
value  of  the  coal  mines  by  underground 
methods.  The  value  of  the  coal  shall  be 
determined  in  accordance  with  43  CFR 
3485.2. 

DATES:  Lease  Sale— The  lease  sale  will 
be  held  at  11:00  a.m..  Tuesday,  August 
9, 1994,  in  the  Conference  Room  on  the 
Sixth  Floor  of  the  Granite  Tower 
Building.  Bureau  of  Land  Management, 
222  North  32nd  Street.  Billings. 
Montana  59107. 

Bids — Sealed  bids  must  be  submitted 
on  or  before  10:00  a.m..  Tuesday, 
August  9. 1994,  to  the  cashier.  Bureau 
of  Land  Management.  Montana  State 
Office,  Second  Floor,  Granite  Tower 
Building,  222  North  32nd  Street,  Post 
Office  Box  36800,  Billings.  Montana 
59107-6800.  The  bids  should  be  sent  by 
certified  mail,  return  receipt  requested, 
or  be  hand-delivered.  The  cashier  will 
issue  a  receipt  for  each  hand-delivered 
bid.  Bids  received  after  that  time  will 
not  be  considered. 

SUPPLEMENTARY  INFORMATION:  Bidding 
instructions  for  the  offered  tract  are 
included  in  the  Detailed  Statement  of 
Lease  Sale.  Copies  of  the  statement  and 
the  proposed  coal  lease  are  available  at 
the  Montana  State  Office.  Casefile 


documents  eire  also  available  for  public 
inspection  at  the  Montana  State  Office. 

Dated:  July  7.-1994. . 
Thomas  P.  Lonnie, 
Acting  State  Director. 
(FR  Doc.  94-17030  Filed  7-13-94;  8;45  ami 
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[NV-050-4410-02] 

Public  Hearing  Scheduled  for  the 
Suppt'ement  to  the  Draft  Stateline  RMP/ 
EIS 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  Pursuant  to  40  Code  of 
Federal  Regulations  1502.9(c).  the 
Bureau  of  Land  Management's  (BLM) 
Las  Vegas  District  is  hT)lding  a  public 
hearing  to  receive  oral  comments  from 
the  public  on  the  Supplement  to  the 
Draft  Stateline  Resource  Management 
Plan  and  Environmental  Impact 
Statement  (RMP/EIS)  for  the  Stateline 
Planning  Unit,  Las  Vegas  District. 
Nevada. 

DATES:  The  public  hearing  will  be  held 
on  August  3. 1994. 

ADDRESSES:  The  hearing  will  be  held  in 
Room  203-206.  Cashman  Field.  850  Las 
Vegas  Boulevard  North.  Las  Vegas. 
Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  VVickstrom.  RMP  Team  Leader. 
Bureau  of  Land  Management.  4765 
Vegas  Drive,  P.O.  Box  26569,  Las  Vegas. 
NV  89126;  Telephone:  (702)  647-5000. 
SUPPLEMENTARY  INFORMATION:  Oral 
comments  may  be  made  at  the  public 
hearing  begmning  at  7  p.m.  Individuals 
wishing  to  speak  are  to  register  before 
speaking  and  limit  their  remarks  only  to 
the  information  addressed  in  the 
Supplement  to  the  Draft. 

The  Supplement  to  the  Draft  RMP/EIS 
contains  a  new  alternative  incorporating 
recommendations  for  ephemeral/ 
perennial  grazing.  utiUty  corridors, 
mineral  management  in  Wilderness 
Study  Areas  not  designated  by  Congress, 
and  the  U.S.  Fish  and  Wildlife  Service's 
Draft  Tortoise  Recovery  Plan  and 
Proposed  Critical  Habitat. 

The  Supplement  to  the  Draft  Stateline 
RMP/EIS  was  released  for  public  review 
on  May  20, 1994.  The  public  comment 
period  closes  August  19. 1994. 

Copies  of  the  Supplement  to  the  Draft 
RMP/EIS  may  be  obtained  from  the  Las 
Vegas  District  Office.  All  written 
comments  on  the  Supplement  to  the 
Draft  RMP/mS  must  be  submitted  or 
postmarked  no  later  than  August  19. 
1994.  Written  comments  should  be 


addressed  to:  Stateline  Resource  Area 
Manager.  Attn.  RMP  Team  Leader. 
Bureau  of  Land  Management,  4765 
Vegas  Drive,  P.O.  Box  26569,  Las  Vegas. 
NV  89126. 

Dated:  July  8. 1994. 
Thomas  V.  Leshendok. 

Acting  State  Director,  S'evada. 

[FR  Doc.  94-17064  Filed  7-13-94;  8:45  ami 
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[AZ-020-4333-04J 

Wild  Cow  Springs  Recreation  Site; 
Supplementary  Rules  of  Conduct. 
Mohave  County.  AZ 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Establishment  of  supplementary 
rules  of  conduct  for  use  and  occupancy 
of  the  Wild  Cow  Springs  Recreation 
Site. 

SUMMARY:  In  addition  to  the  regulations 
contained  in  43  CFR  8365.2.  the 
following  supplementary  rules  will 
apply  to  the  Wild  Cow  Springs 
Recreation  Site: 

a.  No  more  than  two  vehicles  per  site 
will  be  allowed.  Day  use  visitors  cire 
exempt  from  this  rule. 

b.  No  more  than  36  vehicles  will  be 
allowed  in  the  recreation  site  at  any  one 
time. 

c.  Quiet  hours,  in  which  the  use  of 
generators.  Joud  radios,  or  boisterous 
behavior  would  be  prohibited,  are 
between  10  p.m.  and  6  a.m. 

d.  Cutting  live  vegetation  or  standing 
dead  vegetation  is  prohibited.  Firewood 
gathering  is  restricted  to  dead  and  down 
w^ood  only. 

e.  The  recreation  site  may  be  closed 
to  the  public  upon  order  from  the 
authorized  officer  for  human  health  and 
safety  reasons. 

EFFECTIVE  DATE:  August  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rick  Colvin.  Nonrenewable  Resources 
Supervisor,  Kingman  Resource  Area. 
2475  Beverly  Avenue.  Kingman. 
Arizona  86401.  (602)  757-3161. 
SUPPLEMENTARY  INFORMATION:  Wild  Cow 
Springs  Recreation  Site  is  a  developed 
camping  facility  designed  for  public  use 
and  enjoyment.  The  supplementary 
rules  are  designed  to  provide  for  public 
safety  and  welfare  and  to  protect  natural 
resources. 

The  authority  for  establishing 
supplementary  rules  is  contained  in 
CFR  Title  43.  Chapter  U  8365.1-6.  These 
rules  will  be  available  in  the  Kingman 
Resource  Area  Office  and  will  be  posted 
at  the  Wild  Cow  Springs  Recreation 
Site.  Violations  of  supplementary  rules 
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are  punishable  by  k  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months.] 

Dated:  July  5, 1994 
David  I.  Miller. 
A  cting  District  Manoi  er. 
IFR  Doc.  94-17121  F  led  7-13-94;  8:45  am) 

BUJNaCOOe  431«-32-H 

pO-«42-04-«06A-0^ 

Idaho:  Filing  of  Pl^  of  Survey 

The  plats  of  surveys  of  the  following 
described  land  will  be  officially  filed  in 
the  Idaho  State  Office,  Bureau  of  land 
Management.  Bois^.  Idaho,  effective  9 
a.m..  on  August  15  1994. 

The  plat  represeiiting  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary,  Township  56  North,  Range  2 
West,  and  portions  of  the  west  boundary 
and  subdivisional  lines,  and  the 
subdivision  of  sections  6,  7,  and  8,  and 
the  survey  of  Lot  1  in  section  8  and 
Tracts  37  and  38,  Township  56  North, 
Range  1  West,  Boisi  Meridian,  Idaho, 
Group  No.  812,  wai  accepted  July  5, 
1994. 

The  plat  represeiiting  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary,  Township  57  North,  Range  2 
West,  and  portions  |of  the  south  and 
west  boundaries,  subdivisional  lines, 
and  1896  meanders  of  Lake  Pend 
Oreille,  and  the  subdivision  of  sections 
30  and  32,  and  simijey  of  Tracts  37  and 
38,  Township  57  N^rth,  Range  1  West, 
Boise  Meridian.  Idaho,  Croup  No.  812, 
was  accepted  July  S,  1994. 

The  plat  representing  the  dependent 
survey  of  a  portion  of  the  subdivisional 
lines,  and  the  subdivision  of  section  25, 
Township  57  Northi  Range  2  West, 
Boise  Meridian,  Idaho,  Group  812,  was 
accepted  July  5, 1994. 

These  surveys  w^  executed  to  meet 
certain  administrative  needs  of  the 
U.S.D.A.  Forest  Service. 

All  inquiries  con^ming  the  surveys 
of  the  above-descrilied  land  must  be 
sent  to  the  Chief,  Bifench  of  Cadastral 
Survey.  Idaho  State  Office,  Bureau  of 
Land  Management,  &380  Americana 
Terrace,  Boise,  Idahjo,  83706. 

Dated:  July  6. 1994. 
Duane  E.  Oisen, 
Chief  Cadastral  Surveiorfi 
IFR  Doc.  94-17123  Fife 
BOXMQ  COCC  4310-CG-M 
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Fish  and  Wildlife  Swvice 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  Ouachita  Rock- 
Pocketbook  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMIIARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Ouachita  rock- 
pocketbook  [Arkansia  wheeleri)  which 
the  Service  listed  as  an  endangered 
species  on  October  23, 1991  (56  FR 
54957),  Two  extant  populations  are 
known  to  exist  in  the  wild.  A  viable 
population  of  some  1,000  individuals 
inhabit  the  Kiamichi  River  in  Oakland 
and  a  smaller  population  of  some  100 
individuals  inhabit  the  lower  Little 
River  in  Arkansas.  The  Little  River 
population  is  believed  too  reduced  and 
fragmented  to  ensure  long-term 
viability.  The  Service  solicits  review 
and  comment  from  the  public  on  this 
draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  12. 1994,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  U.S.  Fish  and 
Wildlife  Service,  222  South  Houston, 
Suite  A,  Tulsa,  Oklahoma  74127. 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Field  Supervisor  at  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Martinez.  U.S.  Fish  and  Wildlife 
Service  Biologist.  (918)  581-7458  or  at 
the  above  address. 

SUPPLEMENTARY  INFORMATION: 

Baclcground 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary'  for  conservation 
and  survival  of  the  species,  establish 
objective,  measurable  criteria  for  the 


^recovery  levels  for  downhsting  or 
delisting  species,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  Ouachita  rock-pocketbook 
[Arkansia  wheeleri)  is  a  monotypic 
genus  now  believed  restricted  to 
approximately  138  kilometers  (85  miles) 
of  the  Red  River  system  in  eastern 
Oklahoma  and  western  Arkansas. 
Stream  impoundment,  channehzation, 
and  water  quality  degradation  are  major 
threats  to  the  species'  continued 
survival.  Impoundments  change  the 
physical  and  chemical  characteristics  of 
impounded  stream  reaches,  producing 
conditions  unsuitable  for  mussel  species 
such  as  the  Ouachita  rock-pocketbook. 
The  quality  and  regulation  of  releases 
from  impoundments  also  modify  water 
quality  and  physical  characteristics  in 
downstream  waters,  often  for 
considerable  distances.  Sudi  changes 
generally  are  detrimental  to  the  native 
mussel  community.  Although  suitable 
habitat  may  continued  to  exist  farther 
downstream  or  upstream  from 
impoundments,  the  populations  in 
those  habitats  become  isolated  from 
each  other  as  a  result  of  the 
impoundments.  Such  isolation  may 
prevent  exchanges  of  genetic  material 
that  may  be  essential  for  long-term 
survival  of  the  populations. 

Channelization  removes  meanders 
and  normal  variations  in  width  and 
depth  of  stream  channels.  It  also 
removes  riparian  vegetation  and 
modifies  flow  and  sediment  conditions 
in  streams.  These  effects  combine  to 
eliminate  naturally  complex  mussel 
habitats  and  communities  that  have 
become  established  over  long  periods  of 
time.  Degradation  of  water  quality, 
whether  from  the  preceding  factors  or 
from  various  sources,  also  affects 
mussels  by  increasing  exposure  to 
deleterious  constituents  and/or  reducing 
availabihty  of  needed  constituents  in 
aquatic  environments.  Finally, 
freshwater  mussels  may  be  affected 


indirectly  by  any  factors  affecting 
particular  fish  species  that  the  mussels 
require  as  larval  hosts.  The  recovery 
plan  addresses  Ouachita  rock-  ^ 

pocketbook  populations  as  units 
believed  necessary  for  survival  and 
recovery  of  the  species. 

The  Ouachita  rock-pocketbook 
recovery  plan  has  been  reviewed  by  the  . .  J 
appropriate  Service  staff  in  Region  '^        "  1 
The  plan  will  be  finalized  and  app        d     J 
following  incorporation  of  comrae  .s  i 

and  materials  received  during  this  ' 

comment  period.  1 

Public  Comments  Solicited  I 

The  Service  solicits  written  comments    i 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to  the 
approval  of  the  plan.  - 

Authority:  The  Authority  for  this  action  is 
section  4(0  of  the  Endangered  Species  Act, 
16  use.  1533(f). 

Dated:  June  16, 1994. 
John  G.  Rogers, 

Regional  Director. 

(FR  Doc.  94-17044  Filed  7-13-94:  8:45  ami 
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National  Park  Service 

Final  Environmental  Impact  Statement 
General  Management  Plan, 
Development  Concept  Plan,  Bent's  Old 
Fort  National  Historic  Site,  CO 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Availability  of  Final 
Environmental  Impact  Statement/ 
General  Management  Plaa/Development 
Concept  Plan  for  Bent's  Old  Fort 
National  Historic  Site. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  National  Park  Service 
(NFS)  announces  the  availability  of  a 
Final  Environmental  Impact  Statement/ 
General  Management  Plan/Development 
Concept  Plan  (FEIS/GMP/DCP)  for 
Bent's  Old  Fort  National  Historic  Site, 
Colorado. 

DATES:  A  30-day  no-action  period  will 
follow  the  Environmental  Protection 
Agency's  notice  of  availability  of  the 
FEIS/GMP/DCP. 

ADDRESSES:  Public  reading  copies  of  the 
FEIS/GMP  will  be  available  for  review 
at  the  following  locations: 
Office  of  the  Superintendent,  Bent's  Old 

Fort  National  Historic  Site, 

Telephone:  719-384-2596 
Division  of  Planning.  Design  and 

Construction,  Rocky  Mountain 

Regional  Office,  National  Park 


indirectly  by  any  factors  affecting 
particular  fish  species  that  the  mussels 
require  as  larval  hosts^.  The  recovery 
plan  addresses  Ouachita  rock- 
pocketbook  populations  as  units 
believed  necessary  for  survival  and 
recovery  of  the  species. 

The  Ouachita  rock-pocketbook 
recovery  plan  has  been  reviewed  by  the 
appropriate  Service  staff  in  Region  ? 
The  plan  will  be  finalized  and  app        d 
following  incorporation  of  comrae  .s 
and  materials  received  during  this 
comment  period. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to  the 
approval  of  the  plan.  - 

Authoritjr:  The  Authority  for  this  action  is 
section  4(0  of  the  Endangered  Species  Act. 
16  use.  1533(f). 

Dated:  June  16. 1994. 

John  G.  Rogers, 

Regional  Director. 

[FR  Doc.  94-17044  Filed  7-13-94: 8:45  ami 
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National  Park  Service 

Final  Environmental  Impact  Statement 
General  Management  Plan, 
Development  Concept  Plan,  Bent's  Old 
Fort  National  Historic  Site,  CO 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Availability  of  Final 
Environmental  Impact  Statement/ 
General  Management  Plaa/Development 
Concept  Plan  for  Bent's  Old  Fort 
National  Historic  Site. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  oT  1969.  the  National  Park  Service 
(NFS)  announces  the  availability  of  a 
Final  Environmental  Impact  Statement/ 
General  Management  Plan/Development 
Concept  Plan  (FEIS/GMP/DCP)  for 
Bent's  Old  Fort  National  Historic  Site. 
Colorado. 

DATES:  A  30-day  no-action  period  will 
follow  the  Environmental  Protection 
Agency's  notice  of  availability  of  the 
FEIS/GMP/DCP. 

ADDRESSES:  Public  reading  copies  of  the 
FEIS/GMP  will  be  available  for  review 
at  the  following  locations: 
Office  of  the  Superintendent.  Bent's  Old 

Fort  National  Historic  Site. 

Telephone:  719-384-Z596 
Division  of  Planning.  Design  and 

Construction,  Rocky  Mountain 

Regional  Office,  National  Park 


Service,  12795  W.  Alameda  Parkway. 
Lakewood,  CO  80225.  Telephone: 
(303)  969-2828 

Office  of  Public  Affairs,  National  Park 
Service,  Department  of  Interior,  18th 
and  C  Streets  NW.,  Washington.  DC 
20240,  Telephone:  (202)  208-6843 

SUPPLEMENTARY  INFORMATION:  In 
December  1993,  the  National  Park 
Service  released,  for  a  60-day  public 
review,  a  Dxaft  Environmental  Impact 
Statement/General  Management  Plan/ 
Development  Concept  Plan  (DEIS/GMP/ 
DC?)  that  evaluated  three  alternatives; 
The  alternatives  provided  for  the 
preservation  of  historic  and  natural 
resources  while  providing  for  visitor 
use.  Under  the  no-action  alternative, 
existing  management  activities  would 
continue.  Alternative  One  would 
expand  the  scope  of  the  interpretive 
program,  creating  a  self-service,  self- 
interpretation  oriented  visitor 
experience.  It  would  maintain  the 
historic  character  of  the  site  and 
improve  overall  operational  and 
administrative  working  environments, 
while  limiting  physical  development  of 
small  additions  of  space  and  renovation 
of  existing  spaces.  "The  proposal  would 
expand  the  scope  of  the  interpretive 
program,  create  an  interactive 
interpretive  atmosphere  through 
implementation  of  a  visitor  center, 
maintain  the  historic  character  of  the 
site,  and  improve  overall  operational 
and  administrative  working 
environments  by  adding  appropriate 
facilities. 

The  DEIS/GMP/DCP  in  particular 
evaluated  the  environmental 
consequences  of  the  proposed  action 
and  the  other  alternatives  on  geology/ 
soils,  vegetation  ,  prime  and  unique 
farmlands,  wildlife,  threatened  and 
endangered  species,  water  resources/ 
quality,  floodplains  and  wetlands,  air 
quality,  noise  quahty,  cultural 
resources^  visitor  use,  and 
socioeconomic  resources/surrounding 
land  uses.  The  environmental 
consequences  of  the  proposed  action 
and  alternatives  considered  are  fully 
disclosed  in  the  DEIS/GMP/DCP.  The 
Final  Environmental  Impact  Statement/ 
General  Management  Plan/Development 
Concept  Plan  states  that  the  proposal,  as 
described  in  the  DEIS/GMP/DCP  is  the 
final  plan.  Also  included  are  the  results 
of  the  public  involvement  and 
consultation  and  coordination  for  this 
project. 

FOR  FURTHER  INFORMATION:  Contact 
Superintendent,  Bent's  Old  Fort 
National  Historic  Site,  at  the  above 
address  and  telephone  number. 


Dated:  May  31, 1994. 
W.  Wayne  Gardner, 

Chief.  Branch  of  Planning.  Rocky  Mountain 

Region.  National  Park  Service. 

[FR  Doc.  94-17045  Filed  7-13-94;  8:45  am| 

BILUNC  CODE  4310-7D-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-317  (Sub.  3X)] 

Indiana  Hart>or  Belt  Railroad  Co.— 
Discontinuance  of  Trackage  Rights 
Exemption— In  Gary,  IN 

Indiana  Harbor  Belt  Railroad 
Company  (IHB)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  and 
Discontinuances  of  Tmckage  Rights  to 
discontinue  its  trackage  rights '  on 
approximately  3  miles  of  rail  line 
owned  by  Consolidated  Rail 
Corporation  (Conrail),  between  Conrail 
mileposts  4.63  and  7.75,  in  Gary.  IN. 
known  as  the  Dune  Park  Line.^ 

IHB  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S.- 
District  Court  or  has  been  decideid  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental),  49  CFR 
1105.8  (historic  requirement).  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  afi^ected  by 
the  discontinuance  of  service  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 


'  The  trackage  rights  were  granted  in  an 
agreement  between  IHB  and  Conrail  dated  April  9. 
1906. 

'  The  status  of  the  line  ns-o-vis  Conrail  is 
unclear.  At  one  point  IHB  indicates  that  Conrail  has 
filed,  or  intends  to  file,  a  notice  of  exemption  to 
abandon  this  trackage.  Elsewhere,  however.  IHB 
states  that  Conrail  has  previously  received  authority 
to  abandon  the  line,  subject  to  IHB's  trackage  rights. 

IHB  states  that  it  intends  to  discontinue  trackage 
rights  appnlkimately  August  1,  1994.  However.  49 
CFR  1152.50(d)(2)  requires  the  filing  of  a  notice  of 
discontinuance  at  least  50  days  before  the 
abandonment  or  discontinuance  is  to  be 
consummated.  Because  this  notice  was  filed  on 
)une  20. 1994.  applicant  may  not  consummate  the 
discontinuance  prior  to  August  9. 1994.  IHB's 
representative  has  confirmed  that  the  correct 
consummation  date  is  on  or  after  August  9.  1994. 
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employees,  a  petitioi: 
revocation  under  49  y 
must  be  filed. 


Provided  no  forma  expression  of 


intent  to  file  an  offer 


for  partial 
S.C.  10505(d) 


of  financial 


assistance  (OFA)  has  Wen  received,  this 
exemption  will  be  effective  on  August 
13, 1994,  unless  stay^  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),*  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.295  muitt  be  filed  by  July 
25, 1994.  Petitions  to  reopen  or  requests 
for  public  use  condit  ons  under  49  CFR 
1152.2n  must  be  filec  by  August  3, 
1994,  v,iih:  Office  of  pe  Secretary,  Case 
Control  Branch,  Inteictate  Commerce 
Commission,  Washinjgton,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  Be  sent  to 
applicant's  representative:  Roger  A. 
Serpe,  175  West  Jack$on  Boulevard. 
Suite  1460,  Chicago,  !L  60604. 

If  the  notice  of  exemption  contains 
false  or  misleading  ir  formation,  the 
exemption  is  void  ab  initio. 

IHB  has  filed  an  enviroiunental  report 
which  addresses  the  i  effects  of  the 
discontinuance,  if  an  f,  on  the 
environment  or  histo  ic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  etvironmental 
assessment  (EA)  by  J)|ly  19. 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  c  f  SEA,  at  (202) 
927-6248. 

Comments  on  envi;  onmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  <  fter  the  EA  is 
available  to  the  publi :. 

Environmental,  his  loric  preservation, 
public  use,  or  trail  us  i/rail  banking 
conditions  will  be  im  sosed,  where 
appropriate,  in  a  subj  equent  decision. 

Decided:  July  7. 1994. 


I  proceidi 


'  A  stay  will  be  issued 
Commission  in  those 
informed  decision  on  env 
(whether  raiaed  by  a  party 
Section  of  Energy  and  En 
independent  investigation) 
the  affective  date  of  the  notice 
Exemption  of  Out-of-Servic » 
377  (1969).  Any  entity  seek|ng 
environmental  concerns  is 
request  as  soon  as  possible 
Commission  to  review  and 
the  effective  date  of  this  ex 

*  See  Exempt,  of  Bail 
Finan.  Assist.,  4  l.CC2d 

'  The  Commission  will 
use  request  as  long  as  it  ret4ins 
so. 


linely  by  the 
ings  where  an 
iri>Rmental  issues 

by  the  Commission's 
vitonment  in  its 

unnot  be  made  before 

of  exemption.  See 
Rail  Lines,  5  l.C.C.2di 

a  stay  on 
incouraged  to  Tile  its 

order  to  pennit  this 
Id  on  the  request  before 
(mption. 
Abi  \adonment— Offers  of 
1  \t  t  (1987). 
accept  a  late-filed  trail 
jurisdiction  to  do 


By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[PR  Doc.  94-17140  Filed  7-13-94;  8:45  ami 

BILUNC  COOE  7036-01-P 


[Docket  No.  AB-39  (Sut>4lo.  17X)] 

St  Louis  Souttiwestem  Railway  Co.— 
AtModonment  Exemption-Hn  Hunt  and 
Collin  Counties,  TX 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C  10903-10904  the 
abandonment  by  St.  Louis  Southwestern 
Railway  Company  of  a  23.2-mile 
segment  of  its  line  of  railroad  known  as 
the  Commerce  Branch,  in  Hunt  and 
Collin  Counties,  TX,  subject  to  standard 
labor  protective  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  o^er  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  August 
13, 1994.  Formal  expressions  of  intent 
to  file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2) »  must  be 
filed  by  July  22, 1994.  Petitions  to  stay 
must  be  filed  by  July  29. 1994.  Requests 
for  a  public  use  condition  must  be  filed 
by  August  3. 1994.  Petitions  to  reopen 
must  be  filed  by  August  8, 1994. 

ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-39  (Sub-No.  17X).  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423; 
and  (2)  Petitioner's  Representative:  Gary 
A.  Laakso,  Southern  Pacific  Building, 
One  Market  Plaza,  San  Francisco,  CA 
94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Ck)rdon,  (202)  927-5610.  |TDD  for 
hearing  impaired:  (202)  927-5721.1 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  (Commission's  decision.  To  purchase 
8  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.) 

Decided:  July  5, 1994. 


'  See  Exempt,  of  Bail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.CZd  164  (1987). 


By  the  Commission,  (Chairman  McDonald, 
Vice  Chairman  Phillips,  Commissioner} 
Simmons  and  Morgan. 

Sidney  L.  Strickland,  ]r^ 

Secretary. 

IFR  Doc.  94-17141  Filed  7-13-94;  8:45  ami 

BILUNQ  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Proposed  Termination  of  Final 
Judgment,  ComlHistion  Engineering, 
Inc. 

Notice  is  hereby  given  that 
Combustion  Engineering.  Inc.  ("CE"), 
has  filed  with  the  United  States  District 
Court  for  the  Southern  District  of  New 
York,  a  motion  to  terminate  the  Final 
Judgment  in  United  States  versus 
Combustion  En^neering,  Inc.,  Civil  No. 
126-230;  and  the  Department  of  Justice 
("Department"),  in  a  Stipulation  also 
filed  with  the  Court,  has  tentatively 
consented  to  termination  of  the 
Judgment,  reserving  the  right  to 
withdraw  its  consent  based  on  public 
comments  and  for  other  reasons. 

The  Complaint  in  this  case,  filed  on 
November  1, 1957.  alleged  that 
Combustion  Engineering  entered  into 
market  allocation  and  exclusive  dealing 
arrangements  with  twelve  foreign 
companies  that  manufactured  steam 
generating  and  fuel  burning  equipment 
("Equipment").  The  Final  Judgment, 
among  other  things,  enjoined  CE  from 
enforcing  provisions  in  then  existing 
patent  and  technology  Ucense 
agreements  with  foreign  manufacturers 
of  Equipment  that  involved  territorial 
market  allocation,  cross-licensing  and 
exclusive  dealing.  The  judgment  also 
prohibits  future  agreements  with  foreign 
Equipment  manufacturers  to  allocate 
territories,  restrict  imports  or  exports, 
tie  products  or  services  to  individual 
purchases,  deal  exclusively  or  cross- 
license. 

The  Department  has  filed  with  the 
Court  a  memorandum  setting  forth  the 
reasons  the  Department  believes  that 
termination  of  the  Judgment  would 
serve  the  public  interest.  Copies  of  the 
Complaint.  Final  Judgment,  the  United 
States'  memorandum,  CE's  Motion 
papers,  and  all  further  papers  filed  with 
the  Court  in  connection  with  this 
Motion  will  be  available  for  inspection 
at  Room  3233,  Antitrust  Division, 
Department  of  Justice,  lOth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20530  (telephone:  202- 
514-2481).  and  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Southern  E)istrict  of  New  York, 


United  States  Courthouse,  Foley  Square, 
New  York,  New  York  10007.  Copies  of 
any  of  these  materials  may  be  obtained 
from  the  Antitrust  Division  upon 
request  and  payment  of  the  copying  fee 
set  by  Department  of  Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  Judgment  to  the 
Department.  Such  comments  must  be 
received  within  the  sixty  (60)  day 
period  established  by  Court  order,  and 
will  be  filed  with  the  Court  by  the 
Department.  Comments  should  be 
addressed  to  J.  Robert  Kramer,  11,  Chief.  - 
Litigation  II  Section,  Antitrust  Division, 
Department  of  Justice.  1401  H  Street. 
NW.,  City  Center  Building,  Suite  3000. 
Washington.  DC  20530  (telephone:  202- 
307-0924). 
Constano*  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc  94-17115  Filed  7-13-94;  8:45  am) 

BIUJNO  COM  4410-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Notice  of  Submission  of  Proposed 
Information  Collections  to  0MB 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  proposed  information 

collection  submitted  to  OMB  for 

approval. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
giving  notice  that  the  proposed 
collection  of  information  displayed  in 
this  notice  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  Paperwork 
Reduction  Act  and  5  CFR  part  1320. 
Public  comment  is  invited  on  this 
collection. 

DATES:  Comments  should  be  submitted 
by  July  29. 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  Director,  Policy  and  Program 
Analysis  Division  (NAA),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  A  copy  of  the  comments 
should  be  sent  to  Uie  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  NARA, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  at 
(301)  713-6730  or  Linda  Brown  at  (202) 
501-5200. 

The  proposed  information  collection 
illustrated  at  the  end  of  this  notice  has 
been  submitted  to  OMB. 


Federal  Register  /  Vol.  59.  No.  134  /  Thursday.  July  14.  1994  /  Notices 


35951 


United  States  Courthouse,  Foley  Square, 
New  York,  New  York  10007.  Copies  of 
any  of  these  materials  may  be  obtained 
firom  the  Antitrust  Division  upon 
request  and  payment  of  the  copying  fee 
set  by  Department  of  justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  Judgment  to  the 
Department.  Such  comments  must  be 
received  within  the  sixty  (60)  day 
period  established  by  Court  order,  and 
will  be  filed  with  the  Court  by  the 
Department.  Comments  should  be 
addressed  to  J.  Robert  Kramer,  11,  Chief, 
Litigation  II  Section,  Antitrust  Division, 
Department  of  Justice,  1401  H  Street, 
NW.,  City  Center  Building,  Suite  3000. 
Washington,  DC  20530  (telephone:  202- 
307-0924). 
ConstanoB  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc  94-17115  Filed  7-13-94;  8:45  ami 

BlUJNa  CODE  4410-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Notice  of  Sutmilssion  of  Proposed 
Infonnation  Collections  to  0MB 

AGENCY:  National  Archives  and  Records 
Administration. 

ACTION:  Notice  of  proposed  information 
collection  submitted  to  OMB  for 
approval. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
giving  notice  that  the  proposed 
collection  of  information  displayed  in 
this  notice  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  Paperwork 
Reduction  Act  and  5  CFR  part  1320. 
Public  comment  is  invited  on  this 
collection. 

DATES:  Comments  should  be  submitted 
by  July  29, 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  Director,  Policy  and  Program 
Analysis  Division  (NAA),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  A  copy  of  the  comments 
should  be  sent  to  die  Office  of 
Infonnation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  NARA, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  at 
(301)  713-6730  or  Linda  Brown  at  (202) 
501-5200. 

The  proposed  information  collection 
illustrated  at  the  end  of  this  notice  has 
been  submitted  to  OMB. 


Description:  The  information 
collection  is  a  voluntary  questionnaire 
for  users  and  potential  users  of  the 
National  Archives.  The  respondents 
have  been  selected  from  a  group  of 
representatives  of  the  major  categories 
of  users  as  identified  by  the  Nebraska 
Advisory  Committee. 

Purpose:  The  information  will  be  used 
for  a  pilot  project  in  Nebraska  to 
determine  what  information  and  records 
may  be  appropriate  for  electronic 
access. 

Frequency  of  response:  One  time. 

Number  of  respondents:  300. 

Reporting  hours  per  response:  .33. 

Annual  reporting  burden  hours:  100. 

Dated:  July  8.  1984. 
Raymond  A.  Mosley, 
Acting  Archivist  of  the  United  States. 

Electronic  Access  Study  Questionnaire 

The  National  Archives  and  Records 
Administration  (NARA)  has 
information,  records,  and  related 
materials  from  and  about  the  Federal 
Government.  NARA's  mission  is  to  give 
citizens  the  Federal  information  they 
want  in  the  most  accessible  manner 
possible  so  that  citizens  can  protect 
their  individual  legal  rights,  monitor 
their  government,  and  make  informed 
decisions  about  national  priorities. 

Answers  to  the  following  questions 
will  help  the  National  Archives 
prioritize  its  work  as  it  strives  to 
respond  to  the  informational  needs  of 
the  people  of  the  U.S.  Please  check  the 
items  that  are  important  to  you  (or  to 
your  clients  if  you  are  an  information 
provider).  You  may  check  more  than 
one  item  for  each  question. 

1 .  What  place(s)  would  be  convenient 
for  you  to  electronically  search  for  or 
receive  National  Archives  information? 

public  library 

office 

school 

home 

community  center 

other: 


2.  How  do  you  search  for  information? 
personal  names  or  titles 

subjects/events 

names  of  Federal  Agencies 

other: 

place  names/geographic  areas 

time  frame 

names  of  organizations 

3.  What  kind(s)  of  information 
services  from  the  National  Archives 
would  be  most  useful  to  you  if  available 
electronically?  Indicate  priority  by 
marking  each  item  as  '"k"  (High),  "M" 
(Medium),  or  "L"  (Low). 

Getting  started/How  to  locate 

information  or  records  and  services 
available  through  NARA. 


Public  calendar  of  events. 

Information  about  NARA  facilities 

(overview  of  holdings,  hours, 

location,  etc.). 
Infonnation  about  records  and 

related  materials  held  by  NARA. 
Copies  of  actual  documents  held  by 


NARA. 

NARA  sponsored  workshops  or 

training. 

On-line  ordering  of  records  or 


publications. 
Information  about  other  Federal 

Agencies. 
Information  about  records  created 


or  held  by  other  Federal  Agencies. 

4.  The  National  Archives  has  r»;c  ords 
and  related  materials  documenting  the 
legislative,  judicial,  and  executive 
branches  of  the  Federal  government. 
Which  of  the  following  would  be  most 
useful  to  you?  (Check  as  many  as  apply.) 

Historic  Information 

Information  related  to: 

The  Presidency 

Congress 

Federal  regulations  and  laws. 

including  the  Federal  Register. 
Federal  Courts 


Agency  Records: 

Agriculture 

Commerce 

Defense 

Education/Culture 


Current  Information 

Information  related  to: 

The  Presidency 

Congress 

Federal  regulations  and  laws. 

including  the  Federal  Register. 
Federal  Courts 


Agency  Records: 

Agriculture 

Commerce 

Defense 

Education/Culture 

Energy 

Health  &  Human  Services 

Housing  &  Urban  Services 

Justice/Law  Enforcement 

Labor 

Maritime 

Postal  Service 

Public  Lands,  Parks.  & 

Environment 

Science  &  Technology 

State/Foreign  Relations 

TransfMjrtation 

Treasury /Revenue/Finance 

Records  of  Individuals: 

Genealogy 

Military  Service  Records 

Ethnic  Heritage: 

Native  American 

Other: 
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Health  &  Humlan  Services 

Housing  &  Uri^  Services 

Justice/Law  Enforcement 

Labor 

Maritime 

Postal  Service 

Public  Lands,  'arks,  & 

Environment 

Science  &  Technology 

State/Foreign  Relations 

Transportatioi 

Treasury/Reve  nue/Finance 

Records  of  Individuals: 

Genealogy 

Military  Servi<ie  Records 

Ethnic  Heritagfe: 

Native  Americpn 

Other: 


5.  Please  check  ub 
records  or  documents 
have  available  for 


or 


access. 


al). 


.  written  (textu 
,  motion  pictur«|s/video 
.  architectural 
.  data  sets 
other: 


documents 
video 
d  rawings 


to  3  types  of 
you  would  like  to 
line  computer 


ysu 


ordings 
objects 
usually  search 


:eaching  materials 


photographs 

maps 

audio/sound  r4c 

images  of  museum 

6.  For  whom  do 
for  information? 

Yourself 

Others 

7.  For  what  purpc  se(s)  might  you  or 
your  customers  nee*  information  from 
the  National  Archivjs?  (Check  as  many 
as  apply.) 
to  supplement 

(teacher's  perspec  tive) 

elementary 

undergraduate 

middle  school 

graduate 

seconiiary 

adult  educatioi  i 

for  school  assij  nments  (student's 

perspective) 

elementary 

undergraduate^ 

middle  school 

graduate 

secondary 

adult  educatior 

for  publishing  1  looks,  papers,  or 

articles 
.  for  legal  reseanjh 


to  search  for  cu  Tent  grants  and 

funding  sources 

for  regulatory  r  search 

for  investment  ^r  business 

opportunities 
to  support  an  a 

personal  benefits 
veteran 


•plication  for 
( r  claims 


.  other: 


for  genealogical  research 

for  local  and  community  history 

research 

for  media  use,  such  as 

radio 

newspaper 

magazine 

TV 

other: 


personal  interest  or  enrichment,  for 

example: 

other: 

8.  In  what  format(s)  would  you  want 
information  or  copies  of  records  from 
the  National  Archives? 

photocopies 

printed  publications 

other: 

photographs 

CD-ROM 

microforms 

on-line 

9.  How  would  you  like  this 
information  or  copies  of  records 
delivered  to  you? 

FAX 

COD 

_      .  Other: 

Computer  (on-line) 

Overnight  or  second  day  express 


delivery 
First  class  mail 


10.  What  technologies  are  you 
currently  using?  Please  check  all  that 
you  use. 

None 

FAX 

Computer  as  a  word  processor 

Computer  with  a  modem 

Macintosh 

PC  without  Windows 

PC  with  Windows 

PC  with  Windows  and  with  a 


sound  card 
Other: 


11.  Do  you  use  the  following?  Please 
check  all  that  you  use. 

E-mail 

on-line  searching 

electronic  bulletin  board(s) 

Internet 

commercial  on-line  services 

other: 

12.  Have  you  ever  visited  a  National 
Archives  facility? 

yes 

no 


13.  Have  you  ever  called  or  written  to 
a  National  Archives  facility  for 
information? 


yes 
no 


14.  Have  you  attended  any  of  the 
Electronic  Access  Study  discussion 
group  sessions  that  were  held  in 


Nebraska  in  June  and  July  (1994)  with 
National  Archives  staff? 

yes 

no 


Please  return  the  questionnaire  within 
two  weeks  to  Judi  Moline,  NIST, 
Building  225  Room  B266,  Gaithersburg, 
MD  20899.  or  by  FAX  to  301-926-3696, 
There  is  a  stamped,  self-addressed, 
envelope  enclosed  for  your 
convenience. 

Public  Burden  Statement 

Public  burden  reporting  for  this 
collection  of  information  is  estimated  to 
be  20  minutes  per  response.  Send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  National  Archives  and  Records 
Administration  (NAAD).  8601  Adelphi 
Road,  College  Park,  MD  20740-6001, 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(3095-       ),  Washington,  DC  20503.  Do 
not  send  completed  forms  to  these 
addresses.  Send  forms  to  Judi  Moline  at 
the  address  given  in  the  previous 
paragraph. 

(PR  Doc.  94-17145  Filed  7-13-94;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Nebraska  Public  Power  District; 
Cooper  Nuclear  Station  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

[Docket  No.  50-298] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
exemption  to  Facility  Operating  License 
No.  DPR-^6  to  the  Nebraska  Public 
Power  District  (the  licensee),  for  the 
operation  of  the  Cooper  Nuclear  Station 
(CNS),  located  in  Nemaha  County, 
Nebraska. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of 
Section  m.Cl  of  Appendix  J  to  10  CFR  . 
Part  50,  to  allow  Type  C  testing  (local 
leak  rate  testing)  of  four  containment 
isolation  valves  in  the  reverse  direction. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  June  29.  1994. 

The  Need  for  the  Proposed  Action 

The  purpose  of  Type  C  testing  is  to. 
measure  the  leakage  through  the 


primary  reactor  containment  and 
thereby  provide  assurance  that  it  does 
not  exceed  the  maximum  allowable 
leakage  rates.  Prior  to  a  recent  contractor 
review  of  local  leakrate  testing 
methodology,  the  licensee  had  made  the 
determination  that  reverse  direction 
testing  of  the  subject  containment 
isolation  valves  produced  equivalent  or 
more  conservative  results  than  testing  in 
the  accident  direction.  The  contractor 
review  disclosed  that,  while  reverse 
pressure  testing  for  the  subject  valves 
(two  globe  valves  and  two  stop-check 
globe  valves)  was  conservative  with 
respect  to  measuring  leakage  past  the 
valve  seating  surfaces,  such  testing  may 
be  non-conservative  with  respect  to 
packing  leakage  and  body-to-bonnet 
leakage.  Packing  and  body-to-bonnet 
leakage  cannot  be  quantiBed  by  reverse 
pressure  testing  because  the  physical 
configurations  of  the  valves  are  such 
that  valve  packing  and  the  valve 
bonnets  are  not  exposed  to  test  pressure. 
The  four  valves  are  not  testable  in  the 
accident  direction  due  to  the  inability  to 
i-solate  the  valves  from  contaiiunent  and 
the  lack  of  test  connections. 

Several  factors  are  cited  by  the 
licensee  in  its  June  29. 1994,  request  for 
exemption  to  demonstrate  that  a  high 
level  of  confidence  exists  that  reverse 
direction  pressure  testing  does  not  yield 
significantly  diffierent  results  than  what 
would  be  expected  in  the  accident 
direction.  First,  reverse  pressure  testing 
of  globe  valves  generally  results  in  a 
conservative  seat  leakage  measurement 
because  the  pressurization  test  applies 
force  in  the  direction  that  would  unseat 
the  disk.  Any  increase  in  leakage 
attributable  to  this  factor  would  tend  to 
offset  the  inability  to  measure  packing 
and  body-to-bonnet  leakage  on  the  non- 
testable  side  of  the  valve.  Second,  all 
subject  valves  are  tested  in  the  accident 
direction  during  integrated  leakrate 
tests,  thus  exposing  all  pressure 
retaining  parts,  including  the  bonnet 
and  packing,  to  the  design  basis 
pressure  (58  psig). 

Third,  int^rated  leakrate  test  results 
historically  have  not  indicated  any 
significant  leakage  through  these  two 
paths.  As  of  June  22. 1994.  total 
minimum  path  as-left  leakage  for  all 
type  B  and  C  tests  measured  117.95 
standard  cubic  feet  per  hour.  The  1991 
integrated  leakrate  test  yielded  a  total 
measured  leakrate  of  102.5  standard 
cubic  feet  per  hour.  These  results 
demonstrate  that  significant  margin 
exists  with  respect  to  the  startup  limit 
of  189  standard  cubic  feet  per  hour  and 
the  total  allowable  limit  of  316  standard 
cubic  feet  per  hour.  Thus,  there  is 
ronfidence  that  the  requirements  of  10 
CFR  part  50,  appendix  J,  and  the  Cooper 


Federal  Register  /  Vol.  59,  No.  134  /  Thursday.  July  14.  1994  /  Notices  35953 


primary  reactor  containment  and 
thereby  provide  assurance  that  it  does 
not  exceed  the  maximum  allowable 
leakage  rates.  Prior  to  a  recent  contractor 
review  of  local  leakrate  testing 
methodology,  the  licensee  had  made  the 
determination  that  reverse  direction 
testing  of  the  subject  containment 
isolation  valves  produced  equivalent  or 
more  conservative  results  than  testing  in 
the  accident  direction.  The  contractor 
review  disclosed  that,  while  reverse 
pressure  testing  for  the  subject  valves 
(two  globe  valves  and  two  stop-check 
globe  valves)  was  conservative  with 
respect  to  measuring  leakage  past  the 
valve  seating  surfaces,  such  testing  may 
be  non-conservative  with  respect  to 
packing  leakage  and  body-to-bonnet 
leakage.  Packing  and  body-to-bonnet 
leakage  cannot  be  quantified  by  reverse 
pressure  testing  because  the  physical 
configurations  of  the  valves  are  such 
that  valve  packing  and  the  valve 
bonnets  are  not  exposed  to  test  pressure. 
The  four  valves  are  not  testable  in  the 
accident  direction  due  to  the  inability  to 
isolate  the  valves  from  containment  and 
the  lack  of  test  connections. 

Several  factors  are  cited  by  the 
licensee  in  its  June  29, 1994,  request  for 
exemption  to  demonstrate  that  a  high 
level  of  confidence  exists  that  reverse 
direction  pressure  testing  does  not  yield 
significantly  different  results  than  what 
would  be  expected  in  the  accident 
direction.  First,  reverse  pressure  testing 
of  globe  valves  generally  results  in  a 
conservative  seat  leakage  measurement 
because  the  pressurization  test  applies 
force  in  the  direction  that  would  unseat 
the  disk.  Any  increase  in  leakage 
attributable  to  this  factor  would  tend  to 
offset  the  inability  to  measuire  packing 
and  body-to-bonnet  leakage  on  the  non- 
testable  side  of  the  valve.  Second,  all 
subject  valves  are  tested  in  the  accident 
direction  during  integrated  leakrate 
tests,  thus  exposing  all  pressure 
retaining  parts,  including  the  bonnet 
and  packing,  to  the  design  basis 
pressure  (58  psig). 

Third,  int^rafed  leakrate  test  results 
historically  have  not  indicated  any 
significant  leakage  through  these  two 
paths.  As  of  June  22, 1994.  total 
minimum  path  as-left  leakage  for  all 
type  B  and  C  tests  measured  117.95 
standard  cubic  feet  per  hour.  The  1991 
integrated  leakrate  test  yielded  a  total 
measured  leakrate  of  102.5  standard 
cubic  feet  per  hour.  These  results 
demonstrate  that  significant  margin 
exists  with  respect  to  the  startup  limit 
of  189  standard  cubic  feet  per  hour  and 
the  total  allowable  limit  of  316  standard 
cubic  fieet  per  hoiu*.  Thus,  there  is 
confidence  that  the  requirements  of  10 
CFR  part  50,  appendix  J,  and  the  Cooper 


Nuclear  Station  Technical 
Specifications  continue  to  be  met. 

Fourth,  valve  {>acking  and  body-to- 
bonnet  gaskets  do  not  contain  materials 
that  degrade  as  a  result  of  the  mild 
service  conditions  to  which  they  are 
subjected  during  normal  operations  and 
periodic  surveillance  testing. 

Finally,  while  the  above  factors  may 
provide  reasonable  assurance  that 
leakage  through  the  bonnet  and  the 
packing  is  not  a  problem  for  the  four 
subject  valves,  the  licensee  has 
proposed  additional  actions  in  order  to 
justify  permanent  exemptions  from  the 
"equivalent  or  more  conservative" 
results  requirement  of  10  CFR  Part  50, 
Ap(>endix  J.  Specifically  the  licensee 
proposes  to  perform  soap  bubble  tests  to 
detect  body-to-bonnet  or  packing 
leakage  while  these  pressure  retaining 
boundaries  are  pressurized  in  the 
accident  direction  during,  future 
integrated  leaicrate  tests.  A  "zero 
bubble"  or  zero  detectable  leakage 
acceptance  criteria  would  be  satisfied  to 
demonstrate  the  leak-tightness  of  the 
packing  and  valve  bonnets. 
Additionally,  the  licensee  proposes  to 
specifically  observe  the  two  stop-check 
globe  valves  for  indication  of  leakage 
through  the  insulation  during  scheduled 
system  surveillance  tests  which  subject 
the  valves  to  pressurization. 

Without  the  proposed  exemption,  the 
licensee  would  be  forced,  at  significant 
cost  but  without  any  significant  increase 
in  public  health  and  safety,  to 
implement  plant  modifications  to 
permit  local  leakrate  testing  with  test 
pressure  applied  in  the  accident 
direction.  Further,  such  actions  would 
delay  the  restart  date  of  the  current 
outage,  which  is  currently  scheduled  for 
July  11. 1994. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  exemption 
would  allow  permanent  individual 
exemptions  from  Appendix  J  to  10  CFR 
Part  50  to  allow  Type  C  testing  of  four 
isolation  valves  in  the  reverse  direction. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 


action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternatives  to  the 
exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemptioUv  Denial 
would  not  reduce  the  environmental 
impacts  attributed  to  the  fecility  but 
would  result  in  the  expenditure  of 
resources  and  increase  radiation 
exposures  without  any  compensating 
benefit. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Coopwr  Nuclear 
Station,  dated  February  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
Nebraska  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  June  29, 1994,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street.  NW.,  Washington.  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  Auburn  Public 
Library.  118  15th  Street,  Auburn, 
Nebraska  68305. 

Dated  at  Rockviile,  Mar>'laad,  this  8th  day 
of  July  1994. 

For  the  Nuclear  Regulatory  Commissioo. 
William  D.  Beckner, 

Director,  Project  Directorate  IV-1,  Division 
of  Reactor  Projects— in/lV,  Office  of  Nuclear 
Reactor  Regulation. 

(PR  Doc  94-17077  Filed  7-13-94:  8:45  ami 
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(Doctot  Na  50-335] 

Florida  Power  &  Lif  ht  Co.;  Notice  of 
Withdrawal  of  Applcation  for 
Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  bf  Florida  Power 
and  Light  Company^  (the  licensee)  to 
withdraw  its  October  21.  1992 
application  for  proposed  amendment  to 
Facility  Operating  Ljicense  No.  DPR-67 
for  St.  Lucie  Unit  I. {located  in  St.  Lucie 
County,  Florida.      I 

The  proposed  amendment  would 
have  revised  Technical  Specification 
3.3.1.1,  Reactor  Protective 
Instrumentation,  to  modify  the  action 
statement  requirements  for  the  High 
Rate  of  Change  in  Power  trip. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendi^ient  published  in 
the  Federal  Registef  on  November  25, 
1992  (57  FR  55581).;  However,  by  letter 
dated  June  21, 1994J  the  licensee 
withdrew  the  proposed  change. 

For  further  detail^  with  respect  to  this 
action,.see  the  application  for 
amendment  dated  October  21, 1992,  and 
the  licensee's  letter  dated  June  21, 1994, 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  avaihble  for  public 
inspection  at  the  Cofnmission's  Public 
Document  Room.  2120  L  Street  NW., 
Washington,  DC,  ani  1  the  Indian  River 
Junior  College  Libra  y ,  3209  Virginia 


Avenue,  Fort  Pierce 
9003. 


Dated  at  Roclivi lie 
of  July.  1994. 

For  the  Nuclear  Regi  I 

fan  A.  Norris,  Sr., 

Project  Manager.  Projet  t 
Division  of  Reactor  Prolecis — ////, 
Nuclear  Reactor  Regul 

(FREtoc.  94-17076  Pi 
BU-UMG  CODE  7590-01-M 


Florida  34954- 


K  laryland  this  6th  day 
atory  Commission. 

Directorate  11-2, 
Office  of 
'Ation. 

il4d  7-13-94;  8:45  am] 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Further  to  the  June  9, 1994,  Notice 
Regarding  Standarqs  for  the 
Classification  of  Fe^ral  Data  on  Race 
and  Ethnicity 

AGENCY:  Executive  Office 
President.  Office  of 
Budget  (0MB),  Offi(i 
and  Regulatory  Affai  rs 
ACTION:  Announcem  jnt 
Public  Hearing  on  D  rective 
Race  and  Ethnic  Standards 
Statistics  and  Admir  istrative 


of  the 
!|4anagement  and 
of  Information 


IMI 


of  an  Additional 
No.  15., 
for  Federal 
Reporting 


SUMMARY:  Through  Congressional 
hearings  and  direct  corres{)ondence, 
OMB  has  received  numerous  comments 
concerning  the  classification  of  Native 
Hawaiians.  One  of  the  suggested 
changes  would  involve  establishing  a 
separate  category  for  Native  Hawaiians. 
Alternatively,  it  has  been  proposed  that 
Native  Hawaiians  should  be  part  of  a 
"Native  American"  category  that  would 
also  include  American  Indians,  Aleuts, 
and  Eskimos.  Currently,  Native 
Hawaiians  are  included  in  the  Asian 
and  Pacific  Islander  category.  To 
facilitate  the  participation  of  the  Native 
Hawaiian  commimity  in  the  current 
review  of  the  racial  and  ethnic 
categories,  a  public  hearing  will  be  held 
in  Honolulu. 

PUBUC  HEARING:  To  provide  an 
additional  opportunity  to  hear  views 
from  the  public,  particularly  with 
respect  to  the  classification  of  race  and 
ethnicity  for  Native  Hawaiians,  and 
more  generally  on  Directive  No.  15, 
OMB  has  scheduled  the  following 
hearing: 


Date/Time 


Location 


July  18.  1994 
4:00  p.m. 


The  Kamehameha  Schools 

Auditorium 
Kapalama  Heights 
Honolulu.  Hawaii 


If  you  wish  to  present  an  oral 
statement  at  this  hearing,  please  contact 
Mike  Kitamura,  Office  of  Senator  Daniel 
K.  Akaka,  telephone  808-522-8970,  by 
Friday,  July  15, 1994,  and  provide  your 
name,  address,  telephone  and  fax 
numbers,  and  the  name  of  the 
organization  you  represent. 

Persons  testifying  are  asked  to  bring 
three  (3)  copies  of  their  statement  to  uie 
hearing.  Written  statements  will  also  be 
accepted  at  the  hearing.  Depending  on 
the  number  of  persons  who  request  to 
present  their  views,  the  hearing  may  be 
extended  to  the  following  day. 
ADDRESSES:  Requests  to  be  placed  on  the 
hearing  schedule  should  be  directed  to 
Mike  Kitamura,  Office  of  Senator  Daniel 
K.  Akaka,  P.O.  Box  50144,  Honolulu, 
Hawaii;  telephone  808-522-8970;  Fax 
808-545-4683. 

WRITTEN  COMMENTS:  Written  comments 
may  be  addressed  to  Katherine  K. 
Wallman,  Chief,  Statistical  Policy, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW.,  Room 
10201  New  Executive  Office  Building, 
Washington,  D.C.  20503. 
DATES:  To  ensure  consideration,  written 
comments  must  be  provided  to  OMB  on 
or  before  September  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzann  Evinger,  Statistical  Policy 


Office,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Telephone: 
(202) 395-3093. 

SUPPt^MENTARY  INFORMATION: 

Background 

More  detailed  information  about  the 
review  and  possible  revision  of  OMB 's 
Statistical  PoHcy  Directive  No.  15  can  be 
foimd  in  the  Federal  Register,  Volume 
59.  No.  110,  June  9. 1994.  pp.  29831- 
29835.  .      . 

Sally  Katzen, 

Administrator,  Office  of  Information  and 
Regulatory  Affairs 

IFRDoc.  94-17122  Filed  7-13-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34329;  File  No.  SR-CBOE- ' 
94-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc..  Relating  to  Equity  and  SPX  RAES 
Participation  Requirements 

)uly  7, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  22, 1994, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
to  impose  fees  on  market  makers  who 
fail  to  observe  certain  participation 
duties  on  the  Retail  Automated 
Execution  System  ("RAES")  for  equity 
and  Standard  &  Poor's  500  Index 
("SPX")  classes  of  options.  Specifically, 
the  CBOE  proposes  to  amend  CBOE 
Rules  8.16,  "RAES  Eligibility  in  Equity 
Options"  and  24.16.  "RAES  Eligibility 
in  SPX/NDX,"  to  impose  the  following 
fees  for  failiu^s  to  satisfy  the  rules'  log- 
off requirements:  (1)  A  fee  of  $100.00  for 
one  to  three  failures  within  one  twelve- 
month period;  (2)  a  fee  of  $250.00  for 
four  to  six  failures  within  one  twelve- 
month period;  and  (3)  a  fee  of  $500.00 


for  seven  or  more  failures  within  one 
twelve-month  period.  In  addition,  the 
CBOE  proposes  to  issue  a  Regulatory 
Circular  clarifying  market  mScers'  RAES 
responsibilities  with  respect  to  equity 
and  SPX  options  classes  and  indicating 
that  members  who  fail  to  meet  the  log- 
on requirements  of  CBOE  Rules  8.16(b) 
or  24.16(b)  ordinarily  will  be  suspended 
from  participation  on  RAES  at  the 
apphcable  trading  station  for  a  period  of 
21  consecutive  business  days.' 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  CBOE  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

La  its  filing  with  the  Commission,  the 
self- regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  placed  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  CBOE  states  that  the  purpose  of 
the  proposed  rule  change  is  to  impose 
fees  on  members  who  fail  to  observe  the 
RAES  log-off  requirements  set  forth  in 
CBOE  Rules  8.16(a)  and  24.16(a)  relative 
to  equity  options  and  SPX  index 
options.  The  CBOE  proposes  to 
incorporate  the  following  fee  schedule 
into  CBOE  Rules  8.16(a)  (for  equity 
options)  and  24.16(a)  (for  SPX  options) 
for  failures  to  comply  with  the  log-off 
requirements:  (1)  A  fee  of  $100.00  for 
one  to  three  failiu«s  within  one  twelve- 
month period;  (2)  a  fee  of  $250.00  for 
four  to  six  failures  within  one  twelve- 
month period;  and  (3)  a  fee  of  $500.00 
for  seven  or  more  failures  within  one 
twelve-month  period. 

The  proposed  fees  for  failures  to 
observe  the  log-off  requirements  for 


'CBOE  Rules  8.16(b)  states  that  in  option  classes 
designated  by  the  Market  Performance  Committee 
(  MPC  ■).  any  market  maker  who  has  logged  on 
RAES  at  any  time  during  an  expiration  month  must 
log  on  the  RAES  system  in  that  option  class 
whenever  he  is  present  in  that  trading  crowd  until 
the  next  expiration.  CBOE  Rule  24.(b)  stales  thai 
unless  exempted  by  the  MPC.  any  market  maker 
who  has  logged  on  RAES  at  any  time  during  an 
expiration  month  must  log  on  the  RAES  system  in 
SPX/NSX  whenever  he  is  present  in  that  trading 
crowd  until  the  expiration. 


for  seven  or  more  failures  within  one 
twelve-month  period.  In  addition,  the 
CBOE  proposes  to  issue  a  Regulatory 
Circular  clarifying  market  makers'  RAES 
responsibilities  with  respect  to  equity 
and  SPX  options  classes  and  indicating 
that  members  who  fail  to  meet  the  log- 
on requirements  of  CBOE  Rules  8.16(b) 
or  24.16(b)  ordinarily  will  be  suspended 
from  participation  on  RAES  at  the 
apphcable  trading  station  for  a  period  of 
2 1  consecutive  business  days. ' 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  CBOE  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  placed  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(Aj  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  CBOE  states  that  the  purpose  of 
the  proposed  rule  change  is  to  impose 
fees  on  members  who  fail  to  observe  the 
RAES  log-off  requirements  set  forth  in 
CBOE  Rules  8.16(a)  and  24.16(a)  relative 
to  equity  options  and  SPX  index 
options.  The  CBOE  proposes  to 
incorporate  the  following  fee  schedule 
into  CBOE  Rules  8.16(a)  (for  equity 
options)  and  24.16(a)  (for  SPX  options) 
for  failures  to  comply  with  the  log-off 
requirements:  (1)  A  fee  of  $100.00  for 
one  to  three  failures  within  one  twelve- 
month period;  (2)  a  fee  of  $250.00  for 
four  to  six  failures  within  one  twelve- 
month period;  and  (3)  a  fee  of  $500.00 
for  seven  or  more  failures  within  one 
twelve-month  period. 

The  proposed  fees  for  failures  to 
observe  the  log-off  requirements  for 
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•  CBOE  Rules  8.16(b)  states  that  in  option  classes 
designated  by  the  Maricet  Performance  Conimittee 
("•MPC").  any  market  maker  who  has  logged  on 
RAES  at  any  time  during  an  expiration  month  must 
log  on  the  RAES  system  in  that  option  class 
whenever  he  is  present  in  that  trading  crowd  until 
the  next  expiration.  CBOE  Rule  24.fb)  states  that 
unless  exempted  by  the  MPC.  any  market  maker 
who  has  logged  on  RAES  at  any  time  during  an 
expiration  month  must  log  on  the  RAES  system  in 
SPX/NSX  whenever  he  is  present  in  that  trading 
crowd  until  the  expiration. 


equity  and  SPX  RAES  are  identical  in 
amounts  and  graduated  structure  to  the 
fees  proposed  for  Standard  &  Poor's  100 
Index  ("OEX")  options  in  File  No.  SR- 
CBOE-94-12.  Under  both  proposals,  the 
fee  amounts  will  increase  in  relation  to 
the  number  of  times  each  calendar  year 
that  a  member  does  not  log  off  as 
required. 

As  is  the  case  for  fees  applicable  to 
OEX  RAES  participants  under  existing 
CBOE  Rule  24.17.  "RAES  Eligibility  in 
"OEX,"  the  proposed  fees  do  not 
constitute  disciplinary  action,  although 
the  CBOE's  review  procedures  in 
Chapter  XIX,  "Hearings  and  Review."  of 
the  CBOE's  rules  will  be  available  for 
review  of  fees  assessed  under  the 
proposal.  The  Commission  has  noted 
the  appropriateness  of  such  fees  and 
appeal  rights  in  a  related  context.^ 

In  addition  to  establishing  a  fee 
schedule,  the  CBOE  proposes  to  issue  a 
Regulatory  Circular  that  will  reaffirm 
the  nature  of  CBOE  market  makers' 
RAES  log-on  and  log-off  responsibilities 
in  respect  of  equity  and  SPX  options 
classes  and  will  describe  the 
consequences  that  attach  to  any  market 
maker's  failure  to  observe  these 
responsibilities.  The  Regulatory  Circular 
addresses  four  points.  First,  CBOE  Rules 
8.16(a)(iii)  and  24.16(a)(iii)  require  any 
market  maker  wljp  has  logged  onto 
RAES  at  a  trading  station  on  any  given 
trading  day  to  log  off  RAES  whenever 
the  market  maker  leaves  the  trading 
crowd  for  more  than  "a  brief  interval." 
The  Regulatory  Circular  interprets  "a 
brief  interval"  to  mean  "five 
consecutive  minutes."  Under  this 
interpretation  any  market  maker  who 
signs  onto  RAES  at  a  particular  trading 
station  during  a  trading  session  must  log 
off  the  system  prior  to  leaving  that 
station  for  more  than  five  consecutive 
minutes.  The  CBOE  believes  that  this 
interpretation  should  eliminate 
ambiguity  about  the  amount  of  time  a 
market  maker  may  be  away  from  the 
trading  crowd  without  signing  off  RAES. 
Second,  the  Regulatory  Circular  notes 
that  graduated  fees  will  be  assessed 
under  CBOE  Rules  8.16(a)  and  24.16(a) 
for  failure  to  observe  the  RAES  log-off 
requirement. 


-=' Specifically,  in  approving  a  CBOE  proposal  that 
included  procedures  for  contesting  the  fees  assessed 
for  delayed  submission  of  trade  data,  the 
Commission  stated  that  "Although  such  formalized 
procedures  are  unusual  for  challenging  fee 
assessments,  they  actually  make  the  imposition  of 
the^ee  fairer  by  allowing  members  to  challenge 
erroneous  fee  charges.  Moreover,  these  procedures 
are  reasonably  designed  to  afford  a  member 
assessed  a  fee  the  opportunity  to  challenge  the 
veracity  of  the  assessments."  See  Securities 
Exchange  Act  Release  No.  30001  (November  26. 
1991),  56  FR  63529  (order  approving  File  No.  SK- 
CBOE-90-06). 


Third,  the  Regulatory  Circular  reflects 
the  MPC's  designation  pursuant  to 
CBOE  Rules  8.16(b)  and  24.16(b)  that 
the  expiration  month  log-on 
requirements  reflected  in  those  rules 
will  be  enforced  in  all  classes  of  equity 
and  SPX  options  for  which  RAES  is 
available.  Accordingly,  any  market 
maker  who  has  logged  onto  RAES  in 
accordance  with  CBOE  Rules  8.16(a)  or 
24.16(a)  during  an  expiration  month  for 
a  given  class  of  options  must  log  on 
whenever  present  at  the  applicable 
trading  station,  until  expiration. 

Fourth,  the  Regulatory  Circular 
reflects  a  determination  by  the  MPC, 
pursuant  to  its  authority  under  CBOE 
Rules  8.16(d)  and  24.16(d),  that  any 
market  maker  who  fails  to  meet  the  log- 
on requirements  under  CBOE  Rules 
8.16(b)  or  24.16(b)  ordinarily  will  be 
suspended  ft-om  participation  on  RAES 
at  the  applicable  trading  station  for  a 
period  of  21  consecutive  business  days.' 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
enable  the  CBOE  to  enforce  compliance 
with  the  Act.  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest 
by  assuring  that  equity  and  SPX  options 
market  makers  are  aware  of  and  meet 
their  responsibilities  pertaining  to 
RAES. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

///.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


^  In  contrast  to  this  suspension  provision.  File  No 
SR-CBOE-94-12  proposes  that  members  who  tail  to 
observe  the  RAES  log-on  requirements  for  OEX 
options  would  be  subject  to  a  fee.  The  CBOE  has 
determined  that  suspensions,  not  fees,  are  the 
appropriate  mechanisms  to  promote  compliance 
with  RAES  log-on  requirements  for  equity  and  SPX 
options.  The  CBOE  states  that  it  may  introduce  fees 
for  failures  to  observe  the  log-on  requirements  for 
equity  and  SPX  options  at  a  later  date  if  experience 
so  dictates. 
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90  days  of  such  date  if  it  finds  such 
longer  period  to  be|  appropriate  and 
publishes  its  reasoh  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consehts,  the  Commission 
will:  j 

(a)  By  order  appnove  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persoqs  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copi^  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subtequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.JC.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Aiblic  Refiarence 
Section,  450  Fifth  Street.  NW., 
Washington.  DC  Copies  of  such  filing 
will  also  be  available  for  inspecticHi  and 
copying  at  the  principal  office  of  the 
above-mentioned  s«lf-regulatory 
organization.  All  submis.sions  should 
refer  to  the  file  numfcer  in  the  caption 
above  and  should  b<  >  submitted  by 
August  4. 1994. 

For  the  Commission ,  by  the  Division  of 
Market  Regulation,  pu  -suant  to  delegated 
authority.* 

(FR  Doc.  94-17032  Fil  jd  7-13-94;  8:45  ami 
eiLUNG  cooc  Mio-avM 


PMease  No.  34-04327;  File  No.  SR-NYSE- 
93-38]  j 

Self-Regulatory  Organizations;  New 
York  stock  Exchange,  Inc.;  Order 
Granting  Approval  of  Proposed  Rule 
Change  Relating  to  Additions  of 
Certain  Exchange  Rules  to  the  "List  of 
Exchange  Rule  ViolBtions  and  Fines 
Applicable  Thereto  Pursuant  to  Rule 
476A"  and  Amendment  Minor  Rule 
Violation  Enforcement  and  Reporting 
Plan 

July  7. 1994. 

On  October  21. 1*3  the  New  York 
Stock  Exchange,  hic!  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 

•  17  CFF  200.30-3(a)(i4  (19931 


and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder ,2  a  proposed  rule  change  to 
revise  the  Rule  476A  Violations  List 
("List")  for  imposition  of  fines  for  minor 
violations  of  rules  and/or  policies  by 
adding  to  the  List  Exchange  Rules 
304(h)(2),  345.12.  346  (b)  and  (e),  346(f), 
352  (b)  and  (c).  440C  and  472(c).  The 
NYSE  also  requested  approval,  imder 
Rule  19d-l(c)(2),  to  amend  its  Rule 
19d-l  Minor  Rule  Violation 
Enforcement  and  Reporting  Plan 
("MRVP")  to  include  the  Rules 
enumerated  above.^ 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33779  (March 
17. 1994),  59  FR  14231  (March  25, 
1994).  No  comments  were  received  on 
the  proposal. 

Description  and  Background 

In  1984,  the  Commission  adopted 
amendments  to  paragraph  (c)  of 
Securities  Exchange  Act  Rule  19d-l  to 
allow  SROs  to  submit,  for  Commission 
approval,  plans  for  the  abbreviated 
reporting  of  minor  rule  violations."* 
Subsequently,  in  1985,  the  Commission 
approved  an  NYSE  plan  for  the 
abbreviated  reporting  of  minor  rule 
violations  pursuant  toiHlule  19d-l(c) 
under  the  Act.  The  MRVP  relieves  the 
NYSE  of  the  current  reporting 
requirements  imposed  under  Section 
19(d)(1)  of  the  Aa  for  violations  listed 
in  NYSE  Rule  476A.  The  NYSE  MRVP. 
as  embodied  in  NYSE  Rule  476A, 
provides  that  the  Exchange  may 
designate  violations  of  certain  rules  as 
minor  rule  violations.  The  Exchange 
may  impose  a  fine,  not  to  exceed  $5,000. 
on  any  member,  member  organization, 
allied  member,  approved  person,  or 
registered  or  non-registered  employee  of 


'  15  U.S.C  78s(bMl)  (1988). 

•17  CFR  240.19b-4  (1993). 

»See  letter  from  James  B.  Buck.  Senior  Vice 
President  and  S«cretary.  hTVSE.  to  Diana  Luka- 
Hopson.  Branch  Chief,  Commisjion.  dated  October 
20. 1993. 

*  See  Securities  Exchange  Act  Release  Na  21013 
(June  1. 19841,  49  FR  23828  (June  8. 1984).  Pursuant 
•o  paragraph  (c)(1)  of  Rule  19d-l.  an  SRO  is 
required  to  file  promptly  with  the  Commission 
notice  of  any  "final"  disciplinary  action  takmi  by 
the  SRO.  Pursuant  to  paragraph  (cM2)  of  Rule  19d- 
1,  any  disciplinary  action  taken  by  an  SRO  for  a 
violation  of  an  SRO  rule  that  has  been  designated 
a  minor  rule  violation  pursuant  to  the  Plan  shall  not 
be  considered  "finaJ"  {or  purposes  of  section 
19(d)(1)  of  the  Ad  if  the  sanction  imposed  consists 
of  a  fme  not  exceeding  $2,500  and  the  sanctioned 
person  has  not  sought  an  adjudication,  including  a 
hearing,  or  otherwise  exhausted  bis  or  her 
administrative  remedies.  By  deaming  unadjudicated 
minor  violations  as  not  final,  the  Commission 
permits  tlie  SRO  to  report  violatioiia  on  a  periodic, 
as  opposed  to  immediate,  basis. 


a  member  or  member  organization  for  a 
violation  of  the  delineated  rules  by 
issuing  a  citation  with  a  specific 
penalty.'  Such  person  can  either  accept 
the  penalty,  or  opt  for  a  fiill  disciplinary 
hearing  on  the  matter.  Fines  assessed 
pursuant  to  NYSE  Rule  476A  in  excess 
of  $2,500  are  not  considered  pursuant  to 
the  MRVP  and  must  be  reported  in  a 
manner  consistent  with  the  current 
reporting  requirement  of  Section 
19(d)(1)  of  the  Act.  The  Exchange  also 
retains  the  option  of  bringing  violations 
of  rules  included  under  NYSE  Rule 
476A  to  full  disciplinary  proceedings^ 
and  the  Commission  expects  the 
Exchange  to  do  so  for  egregious  or 
repeat  violations. 

hi  adopting  Rule  19d-l,  the 
Commission  noted  that  the  Rule  was  an 
attempt  to  balance  the  informational 
needs  of  the  Commission  against  the 
reporting  burdens  of  the  SROs."  In 
promulgating  paragraph  (c)  of  the  Rule, 
the  Commission  was  attempting  further 
to  reduce  those  reporting  burdens  by 
permitting,  where  immediate  reporting 
was  unnecessary,  quarterly  reporting  of 
minor  rule  violations.  The  Rule  is 
intended  to  be  limited  to  rules  which 
can  be  adjudicated  quickly  and 
objectively. 

The  NYSE  currently  is  adding 
Exchange  Rules  304(h)(2),  345.12,  346 
(b)  and  (e),  346(f},  352  (b)  and  (c),  440C 
and  472(c),  which  generally  include    " 
reporting,  required  approvals,  record 
retention  and  conduct  of  accoimts,  for 
which  determinations  of  violations  can 
be  made  objectively. 

Discussion 

Specifically;  Rule  304(h)(2)  requires 
that  any  applicant,  applying  to  the 
Exchange  for  consideration  as  an 
approved  person,  supply  the  Exchange 
with  information  regarding  any 
statutory  disqualification  to  which  said 
applicant  (or  anyone  associated 
therewith)  may  be  subject.  The 
Commission  believes  (bat  since  this  is 
strictly  a  notification  provision, 
determining  compliance  therewith  is 
objective. 

Rule  345.12  requires  applications 
(Form  U-4)  for  all  natural  persons 
required  to  be  registered  with  the 
Exchange  to  be  filed  upon  the 
candidate's  employment  and  to  be  kept 
current.  The  Commission  believes  that 


*The  List  is  contained  under  Supplementary 
Material  to  Exchange  Rule  476A.  As  discussed  In 
note  4  supra,  only  those  fines  imposed  that  are  not 
in  excess  of  $2,506  are  subject  to  periodic  reporting. 
Fines  imposed  pursuant  to  Rule  476A  in  excess  of 
$2,500  are  deemed  final  and  thereibre  are  subject 
to  immediate  reporting  to  the  Commission. 

■See  Securities  Exchange  Ad  Release  No.  13762 
(July  8, 1977).  42" FR  35411  (July  14,  1977). 


as  an  administrative  and  record-keeping 
provision,  determining  compUance  is 
objective. 

Rules  346  (b)  and  (e)  generally  place 
limitations  upon  members,  allied 
members,  and  their  employees  with 
respect  to  outside  employment  and    . 
association.'  The  Commission  believes 
that  the  large  category  of  possible  minor 
infractions  of  these  rules  and  the 
relative  objectivity  in  assessing  possible 
infractions  justify  their  inclusion  in  the 
List  and  MRVP. 

Rule  346(f)  prohibits  any  member, 
member  organization,  allied  member, 
approved  person  or  employee  of  any 
person  in  a  control  relationship  with  a 
member  or  member  organization  from 
associating  with  any  person  subject  to  a 
statutory  disqualification  as  defined  in 
the  Act.  For  the  purposes  of  this  Rule, 
the  term  associated  with  a  member  or 
member  organization  has  the  same 
meaning  as  the  term  "associated  with  a 
member"  as.defined  in  section  3(a)(21) 
of  the  Act."  The  Commission  believes 
that  violations  of  this  Rule  are  relatively 
objective  and  that  adding  this  Rule  to 
the  List  and  MRVP  will  provide 
additional  deterrence  for  this  type  of 
association,  and  thus  is  consistent  with 
the  Act. 

Rules  352  (b)  and  (c)  generally 
prohibit  any  member,  member 
organization,  allied  member,  registered 
representative  or  officer  from 
guaranteeing  any  customer  against  loss 
in  any  account  and  from  sharing  in 
profits  or  losses  in  a  customer's  account. 
The  Commission  believes  that  although 
there  can  be  serious  infractions  of  these 
Rules,  there  are  a  sufficient  number  of 
unexceptional  situations  that  have 
arisen  that  warrant  adding  the  Rules  to 
the  List  and  MRVP.  The  Commission 
reemphasizes  that  the  NYSE  is  only  to 
treat  minor  violations  of  the  rules 
included  In  the  List  and  MRVP  under 
Rule  476A  and  all  serious  violations 
should  continue  to  be  disciplined  in 
accordance  with  NYSE  Rule  476 
("Disciplinary  Proceedings  Livolving 
Charges  Against  Members.  Member 
Organizations,  Allied  Members. 


'  Rule  346(b)  requires  members,  allied  members  - 
and  employee* of  member  organizations  to  receive 
prior  Mffirten  consent  of  their  employer  to  engage 
in  any  other  business  aaivity  or  to  be  employed  or 
compensated  by  any  other  person.  Rule  346(e) 
provides  that  persons  delegated  supervisory 
responsibilities  must  devote  their  hill  time  to  the 
business  of  the  member  organization  during 
business  hours,  unless  otherwise  permitted  by  the 
Exchange  (Rule  346.10). 

•  15  U.S.C.  78c(a)(2l).  Under  the  Act.  the  teirn 
means  any  partner,  officer,  director,  or  branch 
manager  of  such  memtwr  (or  any  person  occupying 
a  similar  status  or  performing  similar  functions), 
any  person  directly  or  indirectly  controlling, 
controlled  by.  or  under  common  control  with  such 
member. -or  any  employee  of  such  member. 


as  an  administrative  and  record-keeping 
provision,  determining  compliance  is 
objective. 

Rules  346  (b)  and  (e)  generally  place 
limitations  upon  members,  allied 
members,  and  their  employees  with 
respect  to  outside  employment  and    . 
association/  The  Commission  believes 
that  the  large  category  of  possible  minor 
infractions  of  these  rules  and  the 
relative  objectivity  in  assessing  possible 
infractions  justify  their  inclusion  in  the 
List  and  MRVP. 

Rule  346(fl  prohibits  any  member, 
member  organization,  allied  member, 
approved  person  or  employee  of  any 
person  in  a  control  relationship  with  a 
member  or  member  organization  from 
associating  with  any  person  subject  to  a 
statutory  disqualification  as  defined  in 
the  Act.  For  the  purposes  of  this  Rule, 
the  term  associated  with  a  member  or 
member  organization  has  the  same 
meaning  as  the  term  "associated  with  a 
member"  as  .defined  in  section  3(a)(21) 
of  the  Act."  The  Commission  believes 
that  violations  of  this  Rule  are  relatively 
objective  and  that  adding  this  Rule  to 
the  List  and  MRVP  will  provide 
additional  deterrence  for  this  type  of 
association,  and  thus  is  consistent  with 
the  Act. 

Rules  352  (b)  and  (c)  generally 
prohibit  any  member,  member 
organization,  allied  member,  registered 
representative  or  onicer  from 
guaranteeing  any  customer  against  loss 
in  any  account  and  from  sharing  in 
profits  or  losses  in  a  customer's  account. 
The  Commission  believes  that  although 
there  can  be  serious  infractions  of  these 
Rules,  there  are  a  sufficient  number  of 
unexceptional  situations  that  have 
arisen  that  warrant  adding  the  Rules  to 
the  List  and  MRVP.  The  Commission 
reemphasizes  that  the  NYSE  is  only  to 
treat  minor  violations  of  the  rules 
included  in  the  List  and  MRVP  under 
Rule  476A  and  all  serious  violations 
should  continue  to  be  disciplined  in 
accordance  with  NYSE  Rule  476 
("Disciplinary  Proceedings  Involving 
Charges  Against  Members,  Member 
Organizations,  Allied  Members, 
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'Rule  346(b)  requires  members,  allied  members  - 
•and  employee^ of  member  organizations  to  receive 
prior  written  consent  of  their  employer  to  engage 
in  any  other  business  activity  or  to  be  employed  or 
compensated  by  any  other  person.  Rule  346(e) 
provides  that  persons  delegated  supervisory 
responsibilities  must  devote  their  hill  time  to  the 
business  of  the  member  organization  during 
business  hours,  unless  otherwise  permitted  by  the 
Exchange  (Rule  346.10). 

•  15  U.S.C.  7ac(a)(2l).  Under  the  Act.  the  term 
means  any  partner,  officer,  director,  or  branch 
manager  of  such  member  (or  any  person  occupying 
a  similar  status  or  performing  similar  functions), 
any  person  directly  or  indirectly  controlling, 
controlled  by.  or  under  common  control  with  such 
member. -or  any  employee  of  such  member. 


Approved  Persons,  Employees,  or 
Others"). 

Rule  440C  prohibits  a  member  or 
member  organization  from  failing  to 
deliver  against  a  short-sale  until  diligent 
effort  is  made  to  borrow  securities 
necessary  to  make  delivery.  The 
Commission  notes  that  activity 
constituting  "diligent  effort"  in  the 
context  of  this  Rule  is  explicitly 
outlined  in  an  NYSE  Information  Memo 
circulated  to  its  members  in  October  of 
1991.9  Because  the  NYSE  has  placed  its 
members  on  notice  as  to  what  conduct 
is  violative  of  Rule  440C.  we  expect  that 
determination  of  compliance  will  be 
straightforward  and  objective.  We 
therefore  believe  that  it  is  consistent 
with  the  Act  to  add  Rule  440C  to  the 
List  and  MRVP. 

Finally,  Rule  472(c)  requires  that 
members  and  member  organizations 
retain  communications  with  customers 
or  the  public  for  at  least  three  years.'" 
The  Commission  believes  that  because 
this  is  a  record  retention  rule, 
discerning  compliance  is  objective  and 
it  is  appropriate  to  discipline  under  the 
MRVP  for  minor  violations  of  this  Rule. 

Conclusion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6(b)  (1),  (6) 
and.  (7).  6(d)(1)  and  19(d)  of  the  Act." 
The  proposal  is  consistent  with  the 
Section  6(b)(6)  requirement  that  the 
rules  of  an  exchange  provide  that  its 
members  and  persons  associated  with 
its  members  shall  be  appropriately 
disciplined  for  violations  of  rules  of  the 
exchange.  In  this  regard,  the  proposal 
provides  an  efficient  procedure  for 
appropriate  disciplining  of  members  for 
rule  violations  that  generally  encompass 
reporting,  required  approvals,  record 
retention  and  conduct  of  accounts 
requirements  and  are  objective  in 
nature.  Moreover,  because  NYSE  Rule 
476A  provides  procedural  rights  to  the 
person  fined  and  permits  a  disciplined 
person  to  request  a  full  hearing  on  the 
matter,  the  proposal  provides  a  fair 
procedure  for  the  disciplining  of 
members  and  persons  associated  with 


«See  NYSE  Information  Memo  Number  91-41  to 
all  members  and  member  organizations,  dated 
October  18. 1991. 

'"Thecommunications  must  also  contain  the 
name  of  the  person  who  prepared  the  material,  the 
name  of  the  person  approving  its  issuance,  and  be 
readily  available  to  theJExchange  upon  request. 

"15  U.S.C.  78f(b)  (1).  (6)  and  (7).  78f(d)(l)  and 
76s(d)(l988). 


members,  consistent  with  Sections 
6(b)(7)  and  6(d)(1)  of  the  Act. 

The  Commission  also  believes  that  the 
proposal  provides  an  alternate  means  by 
which  to  deter  violations  of  the  NYSE  - 
rules  included  in  the  MRVP.  thus 
furthering  the  purposes  of  Section 
6(b)(1)  of  the  Act.  An  exchange's  ability 
to  effectively  enforce  compliance  by  its 
members  and  member  organizations 
with  Commission  and  Exchange  rules  is 
central  to  its  self-regulatory  functions. 
Inclusion  of  a  rule  in  an  exchange's 
minor  rule  violation  plan  should  not  be 
interpreted  to  mean  it  is  an  unimportant 
rule.  On  the  contrary,  the  Commission 
recognizes  that  inclusion  of  rules  under 
a  minor  rule  violation  plan  may  not 
only  reduce  reporting  burdens  on  an 
SRO  but  also  may  make  its  disciplinary 
system  more  efficient  in  prosecuting 
violations  of  these  rules. 

In  addition,  because  the  NYSE  retains 
the  discretion  to  bring  a  full  disciplinar>- 
proceeding  for  any  violation  included 
on  the  List,  the  Commission  believes 
that  adding  the  NYSE  Rules  outlined 
above  will  enhance,  rather  than  reduce, 
the  NYSE's  enforcement  capabilities  of 
these  Exchange  requirements.  In  this 
regard,  the  Commission  expects  the 
Exchange  to  bring  full  disciplinary 
proceedings  if  it  determines  that  a 
violation  otherwise  covered  by  the 
MRVP  is  not  minor  in  nature,  in  the 
event  of  repeat  violations  of  a  particular 
rule,  or  in  any  other  appropriate 
circumstance.  Finally,  the  Commission 
believes  that  the  inclusion  of  the  subject 
Rules  will  prove  to  be  an  effective 
alternate  response  to  a  violation  when 
the  initiation  of  a  full  discipUnary 
proceeding  is  unsuitable  because  such  a 
proceeding  may  be  more  costly  and 
time-consuming  in  view  of  the  minor 
nature  of  the  particular  violation.  By 
including  the  Rules  in  the  Rule  476A 
•Minor  Rule  Violation  List,  the  NYSE  can 
quickly  respond  to  violations,  thereby 
immediately  deterring  similar 
infractions. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  and  Rule  19d-l(cK2) 
under  the  Act.'^  that  the  proposed  rule 
change  (SR-NYSE-93-38)  is  approved. 

For  the  (Zommission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-" 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[PR  Doc.  94-17031  Filed  7-13-94;  8:45  ami 
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•^15  U.S.C.  78s(b)(2)  (1988)  and  17  CFR  240.19d- 
1(c)(2)  (1991) 
"17  CFR  200.30-3(a)(12)  (1991). 
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[ReiMM  Na  34-3^22;  File  Na  SR-PSE> 
93-^1] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  t>y  the  Pacific  Stock  Exchange, 
Inc.,  Relating  to  Amendments  to  its 
Minor  Rule  Plan 

)u]y  6, 1994. 
I.  Introduction 

On  November  3  3, 1993,  the  Pacific 
Steele  Exchange,  Inc  ("PSE"  or 
"Exchange"),  punuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  ^d  Rule  19b-4 
thereunder.^  filed  with  the  Securities 
and  Exchange  Coqimission 
("Commission")  alproposed  rule  change 
which  amends  its  Minor  Rule  Plan 
("MRP")  3  by  adding  certain  violations 
to  the  list  of  those  subject  to  the 
expedited  disciplinary  procedures  set 
forth  in  PSE  Rule  io.l3,  and  by 
amending  the  recommended  fine 
schedule  ("Recommended  Fine 
Schedule")  for  MRP  violations.  On 
March  30, 1994.  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.* 

Notice  of  the  Ex(  Jiange's  proposed 
rule  change  and  Ainendment  No.  1 
appeared  in  the  Federal  Register  on 
May  2, 1994.*  No  comment  letters  were 
received  on  the  priposal.  This  order 


'15U.S.C78s(b)(l)(J9e2). 

'  17  CFR  240.19t>-4  (»93). 

>  Rule  19d-l(c)(2)  under  the  Act,  17  CFR 
240.l9d-l (c)(2).  authorikes  national  securities 
exchanges  to  adopt  min^  rule  violation  plans  for 
the  summary  discipline  and  abbreviated  reporting 
of  minor  rule  violations  by  exchange  members  and 
member  Organizations,  ihe  Exchange's  MRP 
initially  was  approved  t^  the  Commission  in  1985. 
See  Securities  Exchange!  Act  Release  No.  22654 
(Novamber  21, 1965).  5d  FR  48853  (November  27. 
1985).  On  lune  24,  1993  the  Commission  approved' 
a  number  of  amendmeni  s  to  the  Exchange's  MRP. 
including  the  addition  n  f  certain  rules  to  the  list  of 
MRP  violations,  the  add  tion  of  detailed  procedure* 
to  the  MRP,  and  revisiot  s  to  the  Exchange's 
Reccmmended  Fine  Schsdule.  See  Securities 
Exchange  Act  Release  N  i.  32510  (June  24. 1993).  58 
FR  35491  Ouly  1. 1993)  I  "Release  34-32510  "). 

*  In  Amendment  No.  1 ,  the  Exchange  (1) 
eliminated  from  its  proposal  the  inclusion,  in  the 
Exchange  s  MRP  and  the  Recommended  Fine 
Schedule,  of  violations  o  f  certain  proposed  rules 
which  either  were  pendi  ng  before  the  Commission 
and  not  yet  approved  at  i  he  time  this  proposal  was 
filed  with  the  Commissic  in.  or  are  still  pending 
before  the  Commission  C  ^  File  Nos.  SR-PSE-93- 
26  and  SR-PSE-93-iO.  r  sspectively):  and  (2) 
deleted  a  cross-reference  to  another  rulewbich  also 
ia  pending  before  the  Coi  timission  and  has  not  yet 
been  approved  (See  File  'to.  SR-PSE-9»-l9).  See 
-  Letter  Srom  Michael  D.  P  erson.  Senior  Attorney, 
Market  Regulation.  PSE.  o  Thomas  N.  McManus. 
Division  of  Market  Regul  stion.  Commission,  dated 
Mach  28, 1994. 

'  See  Securities  Exchai  ge  Aa  Release  No.  33956 
(April  22.  1994).  59  FR  2  !700  (May  2.  1994). 


approves  the  proposal  and  Amendment 
No.  1  thereto. 

II.  Description  of  the  Proposal 

1.  The  Exchange's  MRP 

PSE  Rule  10.13(a)  authorizes  the 
PSE's  Executive  Committee,  Ethics  and 
Business  Conduct  Committee,  Options 
Floor  Trading  Committee,  and  Equity 
Floor  Trading  Committee  to  impose  a 
fine  not  to  exceed  $5,000  on  any 
member,  member  organization,  or 
person  associated  with  a  member  or 
member  organization  for  any  violation 
of  an  Exchange  rule  that  has  been 
deemed  to  be  minor  in  nature  and 
approved  by  the  Commission  for 
inclusion  in  the  MRP.  The  purpose  of 
Rule  10.13  is  to  provide  for  a  response 
to  a  rule  violation  when  a  meaningful 
sanction  is  appropriate  but  when 
initiation  of  a  disciplinary  proceeding 
under  PSE  Rule  10.3  «  is  not  suitable 
because  such  a  proceeding  would  be 
more  costly  and  time-consuming  than 
would  be  warranted  given  the  minor 
nature  of  the  violation.  Rule  10.13 
provides  for  an  appropriate  response  to 
minor  violations  of  certain  Exchange 
rules  while  preserving  the  due  process 
rights  of  the  party  accused  through 
specified,  required  procediues.'  Rule 
10.13  includes  a  list  of  rule  violations 
that  are  eligible  for  the  expedited 
disciplinary  procedure  under  the  MRP 
and  that  may  be  the  subject  of  fines  in 
accordance  with  the  Recommended 
Fine  Schedule.  In  order  for  a  particular 
Exchange  rule  violation  to  qualify  for 
inclusion  in  the  MRP,  the  rule  violation 
must  be  either  objective  or  technical  in 
nature,  and  be  easily  verifiable,  thereby 
lending  itself  to  the  use  of  expedited 
proceedings. 

2.  Proposed  Additions  to  List  of  MRP 
Violations 

The  Exchange  is  proposing  to  amend 
its  MRP  by  adding  the  foUowring 
violations  of  Exchange  rules  and 
policies  to  the  MRP:  (1)  Members  who 
act  as  Floor  Brokers  and  Market  Makers 
trading  in  excess  of  100  contracts  per 
month  as  a  Market  Maker  without  a 
Primary  Appointment  (PSE  Rule 
6.38(c));  (2)  Failure  to  request  a  market 
to  be  removed  from  the  screen  when 
leaving  the  trading  crowd  (PSE  Rule 
6.37,  Com.  .03;  PSE  Rule  6.46.  Com. 
.04);  (3)  Failure  to  meet  75%  Primary 
Appointment  requirement  (PSE  Rule 
6.35,  Com.  .03);  (4)  Failure  to  meet  60% 


•  PSE  Rule  10.3  governs  the  initiation  of 
disciplinary  proceedings  by  the  Exchange  for 
violations  within  the  disciplinary  jurisdiction  of  the 
Exchange. 

'  See  Release  34-32510.  supra  note  3,  for  a  mote 
comprehensive  explanation  of  the  MRP  procedures. 


in-person  trading  requirement  (PSE  Rule 
6.37,  Com.  .07);  (5)  Unauthorized  use  of 
telephones  located  in  the  options 
trading  post  areas;  (6)  Short  Sale  rules 
(PSE  Rule  5.18(a)-(n);  (7)  Inadequate 
staffing  at  specialist  post  (prior  to  the 
opening)  (PSE  Rule  5.28(c)-(d));  (8) 
Failure  to  furnish  in  a  timely  manner 
books,  records,  or  other  requested 
information  or  testimony  in  connection 
with  an  examination  of  fijiancial 
responsibility  and/or  operational 
conditions  (PSE  Rule  2.12(c));  and  (9) 
Failure  to  notify  the  Exchange  of  a 
change  of  address  where  notices  may  be 
served  (PSE  Rule  1.13). 

3.  Proposed  Amendments  to 
Recommend  Fine  Schedule 

The  Recommended  Fine  Schedule  is 
graudated  So  that  the  sanctions  imposed 
for  particular  Exchange  rule  violations 
increase  with  each  subsequent  violation. 
The  Exchange  proposes  to  establish 
recommended  fines  for  first,  second, 
and  third-time  violations  of  the  rules 
proposed  to  be  added  to  the  MRP.a  The 
Exchange  also  is  proposing  that  Options 
and  Equity  Floor  Decorum  and  Minor 
Trading  Rule  Violations  be  calculated 
on  a  running  two-year  basis,  so  that  a 
subsequent  violation  of  the  same 
provision  within  two  years  wrill  be 
subject  to  the  next  highest  fine  (e.g.,  the 
second  violation  that  occurs  within  a 
two-year  period  will  be  treated  as  a 
second  occurrence).  However,  the 
Exchange  proposes  that  violations  of 
particular  Equity  Floor  Decorum  and 
Minor  Trading  Rules  be  considered  on 
a  running  one-year  basis  consistent  with 
existing  provisions  to  that  effect  in  the  . 
Equity  Floor  Procedure  Advices 
("EFPA").» 

The  Exchange  represents  that  the 
amended  Recommended  Fine  Schedule 
will  be  disseminated  to  the  Exchange 
membership  via  a  regulatory  bulletin, 
and  recirculated  periodically  [i.e., 
approximately  once  per  year). 

III.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  ~ 

applicable  to  a  national  securities 
exchange,  and  in  particular,  with  the 
requirements  of  Sections  6(b)(5)  and 


"  The  largest  fine  for  a  violation  of  one  of  these  - 
rules  is  S2,500  (for  a  third-time  violation  of  the 
short  sale  rule). 

'Such  rule  violations  include  (1)  Smoking  or 
Expectorating  (EFPA  1-B);  (2)  Alcoholic  Beverages 
(EFPA  l-B);  and  (3)  Conduct  of  GuesU  (EFPA  1- 
B). 


6(b){6).»«>  Specifically,  the  Commission 
believes  that  an  exchange's  ability  to 
effectively  enforce  compliance  by  its 
members  and  member  organizations 
with  Commission  and  Exchange  rules  is 
central  to  its  self-regulatory  fiuictions. 
The  inclusion  of  a  rule  in  an  exchange's 
minor  rule  violation  plan,  therefore, 
should  not  be  interpreted  to  msan  it  is 
not  an  important  rule.  On  the  contrary, 
the  Commission  recognizes  that  the 
inclusion  of  minor  violations  of 
particular  rules  under  a  minor  rule 
violation  plan  may  make  the  exchange's 
disciplinary  system  more  efficient  in 
prosecuting  more  egregious  and/or 
repeated  violations  of  these  rules, 
thereby  fiirthering  its  mandates  to 
protect  investors  and  the  public  interest. 

The  Commission  has  previously 
found  that  the  Exchange's  MRP  provides 
fair  procedures  for  appropriately 
disciplining  members  and  member 
organizations  for  minor  rule  violations 
that  warrsnf  a  sanction  more  severe  than 
a  warning  or  cautionary  letter,  but  for 
which  a  full  disciplinary  proceeding 
would  be  unsuitable  because  such  a 
proceeding  would  be  costly  and  time- 
consuming  in  view  of  the  minor  nature 
of  the  violation." 

The  Commission  finds  that  violations 
of  the  Exchange  rules  proposed  to  be 
added  to  the  MRP  are  either  objective  or 
technical  in  nature  and  are  easily 
verifiable,  thereby  lending  themselves  to 
the  use  of  expedited  proceedings.  For 
example,  noncompliance  with  the  75% 
Primary  Appointment  requirement,  or 
with  the  60%  in-person  trading 
requirement,  are  matters  which  may  be 
determined  objectively  and  adjudicated 
quickly  without  the  complicated  factual 
and  interpretive  inquiries  associated 
with  more  sophisticated  Exchange 
disciplinary  proceedings.  If  the 
Exchange  determines  that  a  violation  of 
one  of  these  rules  is  not  minor  in  nature, 
the  Exchange  retains  the  discretion  to 
initiate  full  disciplinary  proceedings  in 
accordance  with  PSE  Rule  10.3.  The 
Commission  expects  the  PSE  to  bring 
full  disciplinary  proceedings  in 
appropriate  cases  {e.g.,  in  cases  where 
the  violation  is  egregious  or  where  there 
is  a  history  or  pattern  of  repeat 
violations). 

In  addition,  the  recommended  fines 
proposed  to  be  added  by  the  Exchange 
to  the  Recommended  Fine  Schedule  are 


'"15  U.S.C  7a«[b)  (5)  and  (6)  (1988).  Section 
6(b)(5)  of  the  Act  requires  that  the  rules  of  an 
exchange  protect  Investors  and  the  puttie  interest. 
Section  6(t)i(6)  of  the  Act  requires  thai  the  rules  of 
an  exthangp  provide  that  iu  members  be 
appropriately  disciplined  for  violations  of  the  Act, 
the  rules  and  regulatioiu  thereunder,  and  the 
Exchange's  rules. 

' '  See  Release  34-32510,  «ip«»  note  3. 
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6(b){6).>o  Specifically,  the  Commission 
believes  that  an  exchange's  ability  to 
effectively  enforce  compliance  by  its 
members  and  member  oi^anizations 
with  Commission  and  Exchange  rules  is 
central  to  its  self-regulatory  functions. 
The  inclusion  of  a  rule  in  an  exchange's 
.  minor  rule  violation  plan,  therefore, 
should  not  be  interpreted  to  mean  it  is 
not  an  important  rule.  On  the  contrary, 
the  Commission  recognizes  that  the 
inclusion  of  minor  violations  of 
particular  rules  under  a  minor  rule 
violation  plan  may  make  the  exchange's 
disciplinary  system  more  efficient  in 
prosecuting  more  egregious  and/or 
repeated  violations  of  these  rules, 
thereby  furthering  its  mandates  to 
protect  investors  and  the  public  interest. 

The  Commission  has  previously 
found  that  the  Exchange's  MRP  provides 
fair  procedures  for  appropriately 
disciphning  members  and  member 
organizations  for  minor  rule  violations 
that  warranf  a  sanction  more  severe  than 
a  warning  or  cautionary  letter,  but  for 
which  a  full  disciplinary  proceeding 
would  be  unsuitable  because  such  a 
proceeding  would  be  costly  and  time- 
consuming  in  view  of  the  minor  nature 
of  the  violation.' 1 

The  Commission  finds  that  violations 
of  the  Exchange  rules  proposed  to  be 
added  to  the  MRP  are  either  objective  or 
technical  in  nature  and  are  easily 
verifiable,  thereby  lending  themselves  to 
the  use  of  expedited  proceedings.  For 
example,  noncompliance  with  the  75% 
Primary  Appointment  requirement,  or 
with  the  60%  in-person  trading 
requirement,  are  matters  which  may  be 
determined  objectively  and  adjudicated 
quickly  without  the  complicated  factual 
and  interpretive  inquiries  associated 
with  more  sophisticated  Exchange 
disciplinary  proceedings.  If  the 
Exchange  determines  that  a  violation  of 
one  of  these  rules  is  not  minor  in  nature, 
the  Exchange  retains  the  discretion  to 
initiate  full  disciplinary  proceedings  in 
accordance  with  PSE  Rule  10.3.  The 
CommisKion  expects  the  PSE  to  bring 
full  disciplinary  proceedings  in 
appropriate  cases  {e.g.,  in  cases  where 
the  violation  is  egregious  or  where  there 
is  a  history  or  pattern  of  repeat 
violations). 

In  addition,  the  recommended  fines 
proposed  to  be  added  by  the  Exchange 
to  the  Recommended  Fine  Schedule  are 
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graduated  to  account  for  repeat 
offenders.  The  Commission  expects  the 
Exchange  to  commence  a  formal 
disciplinary  proceeding  under  PSE  Rule 
10.3,  and  impose  more  serious 
sanctions,  if  it  determines  that  a 
violation  otherwise  covered  by  the  MRP 
is  not  minor  in  nature,  in  the  event  of 
repeat  violations  of  a  certain  rule  by  a 
particular  member  or  member 
organization,  or  in  any  other  appropriate 
circumstance.  The  fins  schedules 
should  result  in  appropriate  discipline 
of  members,  in  a  manner  that  is 
proportionate  to  the  minor  nature  of 
such  violations.  Further,  the 
Commis.sion  believes  that  calculating 
fines  on  a  running  two-year  basis  (or  on 
a  running  one-year  basis  for  certain  rule 
violations),  while  preserving  the 
Exchange's  ability  to  increase  the 
sanction  for  subsequent  violations,  is  an 
equitable  approach  that  accounts  for  the 
possibility  that  a  substantial  period  of 
time  may  elapse  between  violations. 

Finally,  the  PSE  has  represented  that 
the  Recommended  Fine  Schedule  will 
be  circulated  periodically  to  members  of 
the  Exchange.  The  Commission  believes 
that  the  publicizing  of  the 
Recommended  Fine  Schedule  further 
enhances  the  fairness  of  the  MRP. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR-PSE- 
93-31),  as  amended,  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  94-17033  Filed  7-13-94;  8:45  ami 
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'"15  U^.C  7af[b)  (5)  and  (6)  (1988).  SecTion 
6(b)(5)  of  the  Act  requires  that  the  nile«  of  an 
exchange  protect  Investora  and  the  puWic  interest. 
Section  6(t})(6)  of  the  Act  requires  that  the  rules  of 
an  exfhangp  provide  that  iu  members  be 
appropriately  disciplined  for  violations  of  the  Act, 
the  rules  and  regulations  thereunder,  and  the 
Exchange's  rules. 

' '  .See  Release  34-32510,  «ip«»  note  3. 
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Seif-Regulatory  Organizations;  New 
York  Stock  Exchange.  Inc.;  Notice  of 
Filing  of  a  Proposed  Rule  Change 
Relating  to  the  Content  Outline  for  ttre 
General  Securities  Registered 
Representative  (Series  7)  Examination 

)iiiy8. 19S4. 

Pursuant  to  Section  19(b)(1)  of  the 
SecuriHes  Exchange  Act  of  1934 
("Act"),!  notice  is  hereby  given  that  on 
June  30, 1994,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Sectuities  and  Exchange 
Comjmission  ("Commission")  the 
proposed  rule  change  as  described  in 

'-15U.S.C78sa))(2)(1968). 

»>  17  C3TI  20O.3O-3(8)(12)  (1993). 

'15U.S.C78s(b)(l)(1988). 


Items  I,  II.  and  ni  below,  which  Items 
have  been  prepared  by  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Reguiztory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NYSE  has  filed  a  proposed  Content 
Outline  for  the  (General  Securities 
Registered  Representative  (Series  7) 
Examination  ("Series  7"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NYSE  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  .specified 
in  Item  IV  below.  NYSE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  revise  and  update  the 
Content  Outline  for  the  Series  7 
examination.  The  Series  7  examination 
was  created  in  1974  as  an  industry-wide 
qualification  examination  for  persons 
seeking  registration  as  general  securities 
representatives.  The  Series  7 
examination  is  generally  required  under 
rules  of  the  self-regulatory  organizations 
("SROs")  for  persons  who  are  engaged 
in  the  solicitation,  purchase,  and/or  sale 
of  securities  for  the  accoimts  of 
customers.  The  purpose  of  the  Series  7 
examination  is  to  ensure  that  registered 
representatives  have  the  basic 
knowledge  necessary  to  perform  their 
functions  and  responsibilities.  The 
Series  7  Content  Outline  details  the 
subject  coverage  and  question  allocation 
of  the  examination. 

Revision  of  the  Series  7  examination 
and  Content  Outline  was  initiated  in 
April  1993  by  an  industry  committee  of 
SROs  and  representatives  from  broker- 
dealers  in  order  to  update  the 
examination  in  view  of  changes  in  the 
securities  industry,  including  changes 
in  relevant  rules  and  regulations,  the 
development  of  new  securities  products, 
and  changes  in  the  job  of  registered 
representatives  as  firms  offer  an 
increasingly  wide  range  of  financial 


35960 Federal  Register  /  Vol.  59.  No.  134  /  Thursday.  July  14.  1994  /  Notices 


Federal  Register  / 


services.2  The  ConlBnt  Outhne  for  the 
Series  7  examinatic  n  has  not  been 
revised  since  1986. 

The  industry  committee  updated  the 
existing  statements  of  the  critical 
functions  of  registe  -ed  representatives  to 
ensure  current  rele'  ranee  and 
appropriateness,  drpfted  statements  of 
tasks  expected  to  b*  performed  by  entry- 
level  registered  rep  -esentatives,  and 
conformed  the  exis  ing  Content  Outline 
to  the  task  statemer  ts.  The  Content 
Outline  reflects  the  revised  content  of 
the  examination.  U  ider  the  proposed 
rule  change,  the  tot  il  number  of 
questions  in  the  Se;  ies  7  examination 
will  remain  250,  an  d  the  revised 
examination  will  c(  iver  all  hnancial 
product  areas  covei  ed  on  the  present 
Series  7  examinatic  n  as  well  as  several 
new  products,  including  collateralized 
mortgage  obligaliors  ("CMOs").  long 
term  equity  anticip  ited  securities 
("LEAPS")  and  CA  'S,  with  reduced 
emphasis  on  direct  participation 
programs. 

Under  the  propos  ed  rule  change, 
NYSE  will  appoint  a  committee  to 
review  the  Series  7  Content  Outline  and 
specifications  peric  dically  to  determine 
any  adjustments  th  t  may  be  required. 
The  committee  wil  represent  a  broad 
range  of  expertise. !  uch  as  practicing 
registered  represent  atives,  branch 
managers,  compliai  ce  officers,  training 
personnel,  and  SRC  representatives. 
The  review  will  ad(  ress  any  new 
information  that  rej  istered 
representatives  nee  I  to  know, 
information  curreni  ly  specified  in  the 
examination  that  m  ly  require  deletion 
and  any  adjustmeni  s  tliat  need  to  be 
made  in  the  empha  lis  on  various  topics. 

The  other  SRO  p<  rticipants  will  also 
file  the  revised  Con  ent  Outline  for 
approval  by  the  Coi  imission.  NYSE 
intends  to  commen  :e  use  of  the  revised 
Content  Outline  nil  ety  days  after 
approval  by  the  Coi  imission. 

(b)  Statutory  Basis 

The  statutory  has  s  for  the  Series  7 
examination  lies  in  Section  6(c)(3)(B)  of 
the  Act.  Under  that  Section,  it  is  the 
Exchange's  respons  bility  to  prescribe 
standards  of  trainin  >,  experience  and 
competence  for  per  ons  associated  with 
Exchange  members  and  member 
organizations.  Piirsi  lant  to  this  statutory 
obligation,  the  Exch  ange  has  developed 
examinations  that  a  re  administered  to 


*  SRCte  on  the  committi  e 
American  Stock  Exchang 
Exchange.  Municipal  Sec^irit 
National  Association  of 
Philadelphia  Stock  Excl 
representatives  include  b^nch 
compliance  officers,  train  ing 
registered  representatives . 


IMI 


include  NYSE. 
.  Chicago  Board  Options 

ies  Rulemaking  Beard, 
urities  Dealers  and 
Broker-dealer 
office  managers, 
personnel  and 


hinge 


establish  that  persons  associated  with 
Exchange  members  and  member 
organizations  have  attained  specified 
levels  of  competence  and  knowledge. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NYSE  believes  that  the  proposal  does 
not  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organizatioti  consents,  the  Commission 
will: 

{A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  a'l  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copyjng  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
27  and  should  be  submitted  by  August 
4, 1994. 


For  the-Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  94-17095  Filed  7-13-94;  8:45  am) 
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[Release  No.  34-<}4341 ;  File  No.  SR-NYSE- 

94-26] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Notice  of 
Filing  of  a  Proposed  Rule  Change 
Relating  to  Examination  Specifications 
for  the  General  Securities  Registered 
Representative  (Series  7)  Examination 

July  8, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  Notice  is  hereby  given  that  on 
June  30, 1994,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commisaon")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  NYSE. 
Tha  Commission  is  pubHshing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NYSE  has  filed  the  Examination 
Specifications  for  the  General  Securities 
Registered  Representative  (Series  7) 
Examination  ("Series  7")  and  seeks 
approval  for  the  Series  7  examination. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pi-uposed  Rule 
Change 

In  its  filing  with  the  Commis::'on. 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NYSE 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  revise,  update  and  seek 
approval  for  the  Series  7  examination 
and  specifications.  The  Series  7 


examination  was  created  in  1974  as  an 
industry-wide  qualification  examination 
for  persons  seeking  registration  as 
general  securities  representatives.  The 
Series  7  examination  is  generally 
required  under  rules  of  3ie  self- 
regulatory  organizations  ( "SROs")  for 
persons  who  are  engaged  in  the 
solicitation,  purchase  and/or  sale  of 
securities  for  the  accounts  of  customers. 
The  purpose  of  the  Series  7  examination 
is  to  ensure  that  registered 
representatives  have  the  basic 
knowledge  necessary  to  perform  their 
fimctions  and  responsibilities.  The 
Series  7  examination  specifications 
detail  the  areas  covered  by  the 
examination  and  break  down  the 
number  of  examination  questions  culled 
from  each  area. 

Revision  of  the  Series  7  examination 
and  specifications  was  initiated  in  April 
1993  by  an  industry  committee  of  SROs 
and  representatives  from  broker-dealers 
in  order  to  update  the  examination  in 
view  of  changes  in  the  securities 
industry,  including  changes  in  relevant, 
rules  and  regulations,  the  development 
of  new  securities  products,  and  changes 
in  the  job  of  registered  representatives 
as  firms  offier  an  increasingly  wide  range 
of  financial  services.^  The  examination 
specifications  for  the  Series  7  have  not 
been  revised  since  1986. 

The  industry  committee  updated  the 
existing  statements  of  the  critical 
functions  of  registered  representatives  to 
ensure  current  relevances  and 
appropriateness  and  drafted  statements 
of  tasks  expected  to  be  performed  by 
entry-level  registered  representatives. 
Under  the  proposed  rule  change,  the 
total  number  of  questions  in  the  Series 
7  examination  will  remain  250,  and  the 
revised  examination  will  cover  all 
financial  product  areas  covered  by  the 
present  Series  7  examination  as  well  as 
several  new  products,  including 
collateralized  mortgage  obligations 
("CMOs"),  long  term  equity  anticipation 
securities  ("LEAPS")  and  CAPS,  with 
reduced  emphasis  on  dired 
partidpation  programs. 

Under  the  proposed  rule  change, 
NYSE  will  appoint  a  committee  lo 
review  the  Series  7  Content  Outline  and 
specifications  periodically  to  determine 
any  adjustments  that  may  be  required. 
The  committee  will  represent  a  broad 
range  of  expertise,  such  as  practicing 
registered  representatives,  branch 
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examination  was  created  in  1974  as  an 
industry-wide  qualification  examination 
for  persons  seeking  registration  as 
general  securities  representatives.  The 
Series  7  examination  is  generally 
required  under  rules  of  the  self- 
regulatory  organizations  ("SROs")  for 
persons  who  are  engaged  in  the 
solicitation,  purchase  and/or  sale  of 
securities  for  the  accoimts  of  customers. 
The  purpose  of  the  Series  7  examination 
is  to  ensure  that  registered 
representatives  have  the  hasic 
knowledge  necessary  to  perform  their 
functions  and  responsibiUties.  The 
Series  7  examination  specifications 
detail  the  areas  covered  by  the 
examination  and  break  down  the 
number  of  examination  questions  culled 
hxjm  each  area. 

Revision  of  the  Series  7  examination 
and  specifications  was  initialed  in  April 
1993  by  an  industry  committee  of  SROs 
and  representatives  from  broker-dealers 
in  order  to  update  the  examination  in 
view  of  changes  in  the  securities 
industry,  including  changes  in  relevant, 
rules  and  regulations,  the  development 
of  new  securities  products,  and  changes 
in  the  job  of  registered  representatives 
as  firms  offer  an  increasingly  wide  range 
of  financial  services.^  The  examination 
specifications  for  the  Series  7  have  not 
heen  revised  since  1986. 

The  industry  committee  updated  the 
existing  statements  of  the  critical 
functions  of  registered  representatives  to 
ensure  current  relevances  and 
appropriateness  and  drafted  statements 
of  tasks  expected  to  be  performed  by 
enfry-level  registered  representatives. 
Under  the  proposed  rule  change,  the 
total  number  of  questions  in  the  Series 
7  examination  will  remain  250,  and  the 
revised  examination  will  cover  all 
financial  product  areas  covered  by  the 
present  Series  7  examination  as  well  as 
several  new  products,  including 
collateralized  mortgage  obligations 
(' CNiOs" ),  long  term  equity  anticipation 
securities  ("LEAPS")  and  CAPS,  with 
reduced  emphasis  on  direct 
partidpation  programs. 

Under  the  proposed  rule  change, 
NYSE  will  appoint  a  committee  to 
review  the  Series  7  Content  Outline  and 
specifications  periodically  to  determine 
any  adjustments  that  may  be  required. 
The  committee  will  represent  a  broad 
range  of  expertise,  such  as  practicing 
registered  representatives,  branch 


»  SROs  on  the  committee  include  NYSE, 
American  Stock  Exchange,  Chicago  Board  (Iptions 
Exchange.  Municipal  SecuriUes  Rulemalung' Board. 
Nalioiwil  Association  of  Securities  Dealers  and 
Philadelphia  Stock  Exchange.  Broker  dealer 
representatives  include  branch  office  managers, 
compliance  officers,  training  personnel  and 
rpgistpred  reprefsentatives. 


managers,  compliance  officers,  training 
personnel,  and  SRO  representatives. 
The  review  will  address  any  new 
information  that  registered  •  - 

representatives  need  to  know, 
information  currently  specified  in  the 
examination  that  may  require  deletion 
and  any  adjustments  that  need  to  be 
made  intiie  emphasis  on  various  topics. 

The  other  SRO  participants  will  also 
file  the  revised  specifications  for 
approval  by  the  Commission.  NYSE 
intends  to  commence  use  of  the  revised 
examination  and  speflfficstions  ninety 
days  after  approval  by  the  Commission. 

(b)  Statutory  Basis 

The  statutory  basis  for  the  Series  7 
examination  lies  in  Section *(c)(3)(B)  of 
the  Act.  Under  that  Section,  it  is  the 
Exchange's  responsibifity  to  prescribe 
standards  of  training,  experience  and 
competence  for  persons  associated  wnth 
Exchange  members  and  member 
organizations.  Pursuant  to  this  statutory 
obligation,  the  Exchange  has  developed 
examinations  that  are  administered  ttj 
establish  that  persons  associated  with 
Exchange  members  and  member 
organizations  have  attained  specified 
levels  of  competence  and  knowledge. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NYSE  believes  that  the  proposal  does 
not  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
fimherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

IH.  Dale  of  Effectiveness  rftbe 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Commenls 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  IX:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  5.52,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Referent* 
Section,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  su.Ji 
filing  will  also  be  available  for 
inspec-tion  and  copying  at  the  principal 
office  of  the  above-referenced  seif- 
regulatory  organization'.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
26  and  should  be  submitted  by  August 
4.  1994. 

For  the  Commission  by  the  Division  uf 
Market  Regulation,  pursuartt  to  delrgatod 
authority.' 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

JFR  Doc.  94-17097  Filed  7-13-94;  845  ami 
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(Release  Ho.  34-34335;  File  No.  SR-NYSE- 
94-23] 

Seif-Regufatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  the  Content  Outline  for  the 
General  Securities  Sales  Supervisor 
(Series  8)  Examination 

luly  8, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  19.34 
("Act")  >  and  Rule  lSb-4  tliereunder^ 
notice  is  hereby  given  that  on  Jime  28, 
1994,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  1,  n  and  III  below,  which  hems 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


"  17  CFR  200.3O-3UK12)  (1992). 
M5U.S.C7MbKl)(l9««). 
» 1 7  CKR  240. 1 9h-4  ( 1 994 1. 


s-^sez 


Federal  Register  /  Vol.  59,  No.  134  /  Thursday,  July  14,  1994  /  Notices 


Federal  Register 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  filed  a  proposed 
Content  Outline  for  the  General 
Securities  Sales  Sup^isor  ("Series  8") 
Examination.  1 

II.  Self-Regulatory  Otganization's 
Statement  of  the  Puqjose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  tho  Commission,  the 
self-regulatory  organisation  included 
statements  concemin ;  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  mky  be  examined  at 
the  places  specified  i^  Item  IV  below. 
The  self-regulatory  oi^anization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C I  lelow,  of  the  most 
significant  aspects  of  ;uch  statements. 


A.  Self-Regulatory 
Statement  of  the  Purj. 
Statutory  Basis  for. 
Change 

(a)  Purpose 
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Supervisor  ("Series  8 
an  industry-wide  qua 
examination  for  secui 
supervisors.  The  Serii  is  8  examination  is 
generally  required  un  Jer  rules  of  the 
self-regulatory  organi  ations  ("SROs") 
for  persons  who  are  eiigaged  in  the 
supervision  of  general 
offices  [i.e.,  branch  of 
of  general  securities  i 
representatives.  The 
examination  tests  a  candidate's 
knowledge  of  securities  industry  rules 
and  regulations  and  certain  statutory 
provisions  applicable  to  general 
securities  sales  supervision.  The  Series 
8  Content  Outline  detlails  the  subject 
coverage  and  question  allocation  of  the 
examination. 

Revision  of  the  Seri  es  8  examination 
and  Content  Outline  ivas  recently 
undertaken  by  an  ind  jstry  committee 
composed  of  represer  tatives  from  SROs 
(the  NYSE,  the  American  Stock 
Exchange,  the  Chicago )  Board  Options 
Exchange,  the  Municipal  Securities 
Rulemaking  Board,  the  National 
Association  of  Securii  ies  Dealers  and 
the  Philadelphia  Stock  Exchange)  and 
representatives  from  broker-dealers, 
including  branch  office  managers, 
compliance  personnel  and  corporate 
executives,  in  order  to  update  the 
examination  in  view  pf  changes  in 
relevant  laws,  rules  and  regulations,  the 
development  of  new  |  iroducts,  and  to 
reflect  various  change  s  in  industry 


practices.  The  committee  reviewed  the 
examination  specifications,  content 
areas  and  item  bank  and  developed 
some  new  questions  in  new  areas. 

The  revised  examination  continues  to 
cover  the  areas  of  knowledge  required  to 
supervise  sales  activities  in  securities, 
however,  the  focus  of  the  content  of  the 
examination  has  been  shifted  to 
concentrate  more  closely  on  supervisory 
duties.  Accordingly,  certain  questions 
have  been  deleted  from  the  examination 
which  deal  with  routine  calculations 
and  basic  producyuiowledge  and 
questions  on  new  federal  and  SRO  rules 
and  regulations  have  been  incorporated 
into  the  exam,  as  well  as  questions  on 
new  products,  supervision  and  changes 
in  industry  practices.  The  Content 
Outline  reflects  the  revised  content  of 
the  examination.  The  examination  will 
remain  a  six-hour,  two-part,  200 
question  examination.  The  other  SRO 
participants  will  also  file  the  revised 
Content  Outline  for  approval  by  the 
SEC.  The  Exchange  intends  to 
commence  use  of  the  revised  Content 
Outline  ninety  days  after  approval  by 
the  Commission. 

(b)  Statutory  Basis 

The  statutory  basis  for  the  Series  8 
Examination  lies  in  Section  6(c)(3)(B)  of 
the  Act.  Under  that  Section,  it  is  the 
Exchange's  responsibility  to  prescribe 
standards  of  training,  experience  and 
competence  for  persons  associated  with 
Exchange  members  and  member 
organizations.  Pursuant  to  this  statutory 
obligation,  the  Exchange  has  developed 
examinations  that  are  administered  to 
establish  that  persons  associated  with 
Exchange  members  and  member 
organizations  have  attained  specific 
levels  of  competence  and  knowledge. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period:  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 


period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
23  and  should  be  submitted  by  August 
4, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-17098  Filed  7-13-94;  8:45  am) 
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[Release  No.  34-34336;  File  No.  SR-NYSE- 
94-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Examination  Specifications 
for  the  General  Securities  Sales 
Supervisor  (Series  8)  Examination 

July  8, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder  2 
notice  is  hereby  given  that  on  June  28, 
1994,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 


the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  filed  the  proposed 
Examination  Specifications  for  the 
General  Securities  Sales  Supervisor 
("Series  8")  Examination. 3 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  General  Securities  Sales 
Supervisor  ("Series  8")  Examination  is 
an  industry-wide  qualification 
examination  for  securities  sales 
supervisors.  The  Series  8  examination  is 
generally  required  under  rules  of  the 
self-regulatory  organizations  ("SROs") 
for  persons  who  are  engaged  in  the 
supervision  of  general  securities  branch 
offices  {i.e.,  branch  office  managers)  and 
of  general  securities  registered 
representatives.  The  Series  8 
examination  tests  a  candidate's 
knowledge  of  securities  industry  rules 
and  regulations  and  certain  statutory 
provisions  applicable  to  general 
securities  sales  supervision.  The  Series 
8  examination  specifications  detail  the 
areas  covered  by  the  examination  and 
break  down  the  number  of  examination 
questions  culled  from  each  area. 

Revision  of  the  Series  8  examination 
and  specifications  was  recently 
undertaken  by  an  industry  committee 
composed  of  representatives  from  SROs 
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'  As  part  of  the  proposed  rule  change,  the  NYSE 
is  also  seeking  approval  of  the  Series  8  examination 

itself. 


the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  filed  the  proposed 
Examination  Specifications  for  the 
General  Securities  Sales  Supervisor 
("Series  8")  Examination. 3 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  General  Securities  Sales 
Supervisor  ("Series  8")  Examination  is 
an  industry-wide  qualification 
examination  for  securities  sales 
supervisors.  The  Series  8  examination  is 
generally  required  under  rules  of  the 
self-regulatory  organizations  ("SROs") 
for  persons  who  are  engaged  in  the 
supervision  of  general  securities  branch 
offices  (i.e.,  branch  office  managers)  and 
of  general  securities  registered 
representatives.  The  Series  8 
examination  tests  a  candidate's 
knowledge  of  securities  industry  mles 
and  regulations  and  certain  statutory 
provisions  applicable  to  general 
securities  sales  supervision.  The  Series 
8  examination  specifications  detail  the 
areas  covered  by  the  examination  and 
break  down  the  number  of  examination 
questions  culled  ft-om  each  area. 

Revision  of  the  Series  8  examination 
and  specifications  was  recently 
undertaken  by  an  industry  committee 
composed  of  representatives  from  SROs 
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'  As  part  of  the  proposed  rule  change,  the  NYSE 
is  also  seeking  approval  of  the  Series  8  examination 
itself. 


(the  NYSE,  the  American  Stock 
Exchange,  the  Chicago  Board  Options 
Exchange,  the  Municipal  Securities 
Rulemaking  Board,  the  National 
Association  of  Securities  Dealers  and 
the  Philadelphia  Stock  Exchange)  and 
representatives  from  broker-dealers, 
including  branch  office  managers, 
compliance  personnel  and  corporate 
executives,  in  order  to  update  the 
examination  in  view  of  changes  in 
relevant  laws,  rules  and  regulations,  the 
development  of  new  products,  and  to 
reflect  various  changes  in  industry 
practices.  The  committee  reviewed  the 
examination  specifications,  content 
areas  and  item  bank  and  developed 
some  new  questions  in  new  areas. 

The  revised  examination  continues  to 
cover  the  areas  of  knowledge  required  to 
supervise  sales  activities  in  securities, 
however,  the  focus  of  the  content  of  the 
examination  has  been  shifted  to 
concentrate  more  closely  on  supervisory 
duties.  Accordingly,  certain  questions 
have  been  deleted  which  deal  with 
routine  calculations  and  basic  product 
knowledge  and  questions  on  new 
federal  and  SRO  rules  and  regulations 
have  been  incorporated  into  the  exam, 
as  well  as  questions  on  new  products, 
supervision  and  changes  in  industry 
practices.  The  revised  examination  and 
specifications  include  coverage  of  these 
new  areas.  The  examination  will  remain 
a  six-hour,  two-part,  200  question 
examination. 

The  other  SRO  participants  will  also 
file  the  revised  examination  and 
specifications  for  approval  by  the  SEC. 
The  Exchange  intends  to  commence  use 
of  the  revised  examination 
specifications  ninety  days  after  approval 
by  the  Commission. 

(b)  Statutory  Basis 

The  statutory  basis  for  the  Series  8 
Examination  lies  in  Section  6(c)(3)(B)  of 
the  Act.  Under  that  Section,  it  is  the 
Exchange's  responsibility  to  prescribe 
standards  of  training,  experience  and 
competence  for  persons  associated  with 
Exchange  members  and  member 
organizations.  Pursuant  to  this  statutory 
obligation,  the  Exchange  has  developed 
examinations  that  are  administered  to 
establish  that  persons  associated  with 
Exchange  members  and  member 
organizations  have  attained  specific 
levels  of  competence  and  knowledge. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period:  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
24  and  should  be  submitted  by  August 
4, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  lo  drifgated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-17099  Filed  7-13-94:  8:45  ami 
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[Release  No.  34-34334;  file  No.  SR-NYSE- 
94-13] 

Self-R«giitotory  Orgaitizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relathtg  to  Interpretation  to  Rule  345 
Establishing  a  New  Category  of 
Limited  Registration  fpr  Floor  Clerks, 
and  theContont  Outliae  for  the 
Examination  Module  fbr  Floor  Clerks  of 
Memtiers  Engaged  In  ^blic  Business 
With  Professional  Customers  (Series 
7B) 

luly  8. 1994. 

I.  Introduction 

On  March  28. 1994,  [he  New  York 
Stock  Exchange.  Inc.  ['  NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuit  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Pjule  19b-4 
thereunder.^  a  proposed  interpretation 
to  NYSE  Rule  345  to  eatablish  a  new 
category  of  limited  registration  for  floor 
clerks  of  members  eng^ed  in  public 
business  with  professiqnal  customers 
and  to  adopt  the  Series  7B  Examination 
and  corresponding  Content  Outline  for 
the  Examination  Module  for  Floor 
Clerks  of  Members  Engaged  in  PubUc 
Business  with  Professiiinal  Customers. 

The  proposed  rule  cl^ange  was 
published  for  comment  in  Securities 
Exchange  Act  Release  I  lo.  34033  (May 
10.  1994).  59  FR  25514  (May  16. 1994). 
No  comments  were  received  on  the 
proposal.  This  order  ap  proves  the 
proposed  rule  change. 

II.  Description  of  the  Pi-oposal 

The  Exchange  is  ado]  >ting  a  Series  7B 
Examination  as  a  subset  of  the  General 
Securities  Registered  Representative 
Examination  ("Series  7  ')  to  test  the 
knowledge  of  relevant  securities  laws 
and  Exchange  rules  required  of  floor 
clerks  of  members  who  accept  public 
orders  only  from  professional 
customers,  as  defined  in  the  proposal, 
for  execution  on  the  trading  floor.'  In 


'  15  U.S.C  78s(b)(l)  (1968). 

»  17  CFR  240.19b-t  (1994). 

^The  propoMl  would  defiru  a  profiessional 

customer  to  include:  a  bank;  a  truM  company: 

insurance  company:  an  investment  tnist:  a  state  or 
political  subdivision  thereof:  4  charitable  or  non- 
profit educational  institution  tegulaied  under  the 
laws  of  the  United  States  or  any  state  or  pension 
or  profit  tliaring  plan  sub^  I )  ERISA  or  of  an 
agency  of  the  United  States,  01  of  a  state  or  a 
political  subdivision 'thereof,  qr  any  person  who 
ha*,  or  has  under  management  net  tangible  assets 
of  at  least  sixteen  million  dolliirs. 

For  purposes  of  the  dennilic  n  of  professional 
customer,  the  cerm  "person"  w  ould  mean  the  same 
as  that  term  is  defined  in  NYSfe  Rule  2,  except  that 
il  would  not  include  natural  p  trsons. 


addition,  the  NYSE  is  amending 
Interpretation  .15  to  Rule  345 
("Qualifications")  to  estabUsh,  as  a  new 
category  of  registration,  limited 
registration  for  floor  clerks  who  have 
successfully  completed  the  Series  7B 
Examination. 

Currently,  a  floor  clerk  who  is 
associated  with  a  member  and  who 
takes  orders  from  pubhc  customers  must 
become  a  registered  representative  and 
pass  the  Series  7  Examination.  The 
Exchange  states  that  such  public 
business  is  often  limited  to  accepting 
orders  from  professional  customers.* 
The  Exchange  believes  that  the  level  of 
knowledge  required  to  perform  the 
activities  engaged  in  by  clerks  who 
conduct  a  professional  public  business 
limited  to  transactions  in  listed 
securities  on  the  Exchange  floor  is 
narrower  in  content  and  scope  than  that 
needed  to  conduct  an  overall  general 
securities  business  with  retail 
customers. 

On  July  29, 1993,  the  Commission 
approved  a  proposed  rule  change  by  the 
NYSE  that  adopted  the  Series  7A 
Examination  as  a  module  of  the  Series 
7  Examination  to  test  floor  members 
who  only  accept  public  orders  from 
professional  customers.^  According  to 
the  Exchange,  these  floor  members  have 
requested  that  their  floor  clerks  who 
take  pubhc  orders  solely  from 
professional  customers  also  be  allowed 
to  take  a  qualifying  examination  more 
appropriate  to  the  level  of  knowledge 
required  to  serve  professional 
customers.  Consequently,  the  NYSE 
developed  the  Series  7B  Examination  to 
test  the  knowledge  of  floor  clerks  who 
accept  public  orders  only  from 
professional  customers  on  behalf  of 
members  qualified  to  conduct  business 
with  these  professional  customers  by 
complementing  the  Series  7A 
Examination  module  with  questions  on 
basic  information  required  to  perform 
floor  functions.* 


The  Exchange  states  that  the  above  definition  is 
derived  from  the  term  "designated  account"  as  used 
in  NYSE  Rule  431  ("Margin  Requirements")  and 
interpretations  tberaof  to  describe  a  professional  or 
sophisticated  customer. 

♦Telephone  conversation  between  Mary  Ann 
Furlong,  Director,  Rule  and  Interpretive  Standards. 
NYSE,  and  Louis  A.  Randazzo,  Attorney,  Office  of 
Market  Supervision.  SEC.  Division  of  Market 
Regulation,  on  June  17.  1994. 

^See  Securities  Exchange  Act  Release  No.  32698 
duly  29.  1993).  58  FR  41539  (August  4.  1993)  (order 
approving  File  Na  SR-NYSE-93-10). 

^The  Exchange  will  continue  lo  require  the 
successful  completion  of  the  Series  7  Examination 
for  any  floor  clerk  seeking  to  become  a  registered 
representative  dealing  with  other  than  professional 
customers.  In  addition,  any  person  who  has 
successfully  completed  the  Series  7  Examination 
will  not  be  required  to  complete  the  S«^ies  7B 
Examination. 


The  NYSE  l)elieves  that  the  proposal 
is  consistent  with  section  6(c)(3)(B)  of 
the  Act.  The  Exchange  states  that, 
pursuant  to  this  statutory  obligation,  it 
has  developed  examinations  that  are 
administered  to  establish  that  Exchange 
floor  members  and  persons  associated 
with  such  members  performing  specific 
functions  have  attained  specified  levels 
of  competence  and  knowledge. 

ni.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
with  the  requirements  of  sections  6(b)(5) 
and  6(c)(3)(B)  of  the  Act.'  Section 
6(b)(5)  requires,  among  other  things, 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  6(c)(3)(B) 
provides  that  a  national  securities 
exchange  may  examine  and  verify  the 
qualifications  of  an  applicant  to  become 
a  person  associated  with  a  member  in 
accordance  with  procedures  established 
by  the  rules  of  the  exchange,  and  require 
any  person  associated  with  a  member, 
or  any  class  of  such  persons,  to  be 
registered  with  the  exchange  in 
accordance  with  procedures  so 
established. 

The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
section  15(b)(7)  of  the  Act  s  which 
stipulates  that  prior  to  effecting  any 
transaction  in.  or  inducing  the  purchase 
or  sale  of,  any  security,  a  registered 
broker  or  dealer  must  meet  certain 
standards  of  operational  capability,  and 
that  such  broker  or  dealer  and  all 
natural  persons  associated  with  such 
broker  or  dealer  must  meet  certain 
standards  of  training,  experience, 
competence,  and  such  other 
qualifications  as  the  Commission  finds 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors. 

The  Commission  believes  that  the 
Series  7B  examination  requirement 
should  help  to  ensure  that  only  those 
floor  clerks  with  a  comprehensive 
knowledge  of  Exchange  rules,  as  well  as 
an  understanding  of  the  Act,  will  be 
able  to  conduct  a  public  business 
limited  to  accepting  orders  directly  from 
professional  customers  for  execution  on 


the  trading  floor.  In  this  regard,  the 
Commission  carefully  reviewed  the 
format  and  the  substantive  areas  tested 
on  the  Series  7B  examination.  In 
reviewing  the  examination,  the 
Commission  focused  on  the 
comprehensiveness  and  the  choice  of 
specific  questions  and  their  level  of 
difficulty.  The  Commission  believes  that 
the  examination  questions  cover  the 
appropriate  subject' matter  and  include 
a  sufficiently  broad  range  of  topics  so  as 
to  require  an  appropriate  level  of 
expertise  by  floor  clerks  of  members 
who  conduct  a  public  business  limited 
to  accepting  orders  directly  from 
professional  customers.  By  ensuring  this 
requisite  level  of  knowledge,  the  NYSE 
can  remain  confident  that  its  limited 
registration  floor  clerks  have 
demonstrated  an  acceptable  level  of 
securities  knowledge  to  carry  out  their 
responsibilities. 

The  Commission  also  has  determined 
that  the  Content  Outline  for  the  Series 
7B  Examination  is  sufficiently  detailed 
and  covers  the  appropriate  information 
so  as  to  provide  an  adequate  basis  for 
studying  the  topics  covered  on  the 
examination.  This  outline  should  help 
to  ensure  that  those  persons  taking  the 
Series  7B  fully  understand  the  subject 
matter  of  the  examination. 

Finally,  the  Commission  believes  that 
the  proposed  limited  registration 
requirement  for  floor  clerks  of  members 
engaged  in  a  public  business  with 
professional  customers  is  reasonable 
and  is  consistent  with  the  requirements 
of  Section  6(b)(5)  and  6(c)(3)(B)  of  the 
Act.  This  new  category  of  registration 
would  permit  only  those  floor  clerks 
who  have  demonstrated  adequate  skills 
and  knowledge  to  conduct  a  public 
business  which  is  generally  limited  to 
accepting  orders  directly  from 
professional  customers.  The  NYSE  has 
argued  that  the  level  of  knowledge, 
skills  and  abilities  necessary  to  conduct 
such  business  is  less  than  that  needed 
to  conduct  a  full  service  business  with 
retail  customers.  The  Commission 
believes  that,  because  the  NYSE  will 
ensure  that  floor  clerks  handling 
professional  customer  business  are 
adequately  qualified  through  the  use  of 
either  the  Series  7  or  Series  7B  exam,  it 
is  consistent  with  the  NYSE's  regulatory 
responsibilities  to  establish  this  category 
of  limited  registration. 

IV  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.s  that  the 
proposed  rule  change  (SR-NYSE-94- 
13) is  approved.  1 


'  15  U.S.C  78f(bM5)  and  (cK3)(B)  (1988). 
"15  U.S.C.  780(b)(7)  (1988). 


M5U..S.C.  78s(b)(2)n988). 


the  trading  floor.  In  this  regard,  the 
Commission  carefully  reviewed  the 
format  and  the  substantive  areas  tested 
on  the  Series  7B  examination.  In 
reviewing  the  examination,  the 
Commission  focused  on  the 
comprehensiveness  and  the  choice  of 
specific  questions  and  their  level  of 
difficulty.  The  Commission  believes  that 
the  examination  questions  cover  the 
appropriate  subjecf  matter  and  include 
a  sufficiently  broad  range  of  topics  so  as 
to  require  an  appropriate  level  of 
expertise  by  floor  clerks  of  members 
who  conduct  a  public  business  limited 
to  accepting  orders  directly  from 
professional  customers.  By  ensuring  this 
requisite  level  of  knowledge,  the  NYSE 
can  remain  confident  that  its  limited 
registration  floor  clerks  have 
demonstrated  an  acceptable  level  of 
securities  knowledge  to  carry  out  their 
responsibilities. 

The  Commission  also  has  determined 
that  the  Content  Outline  for  the  Series 
73  Examination  is  sufficiently  detailed 
and  covers  the  appropriate  information 
so  as  to  provide  an  adequate  basis  for 
studying  the  topics  covered  on  the 
examination.  This  outline  should  help 
to  ensure  that  those  persons  taking  the 
Series  7B  fully  understand  the  subject 
matter  of  the  examination. 

Finally,  the  Commission  believes  that 
the  proposed  limited  registration 
requirement  for  floor  clerks  of  members 
engaged  in  a  public  business  with 
professional  customers  is  reasonable 
and  is  consistent  with  the  requirements 
of  Section  6(b)(5)  and  6(c)(3)(B)  of  the 
Act.  This  new  category  of  registration 
would  permit  only  those  floor  clerks 
who  have  demonstrated  adequate  skills 
and  knowledge  to  conduct  a  public 
business  which  is  generally  limited  to 
accepting  orders  directly  from 
professional  customers.  The  NYSE  has 
argued  that  the  level  of  knowledge, 
skills  and  abilities  necessary  to  conduct 
such  business  is  less  than  that  needed 
to  conduct  a  full  service  business  with 
retail  customers.  The  Commission 
believes  that,  because  the  NYSE  will 
ensure  that  floor  clerks  handling 
professional  customer  business  are 
adequately  qualified  through  the  use  of 
either  the  Series  7  or  Series  7B  exam,  it 
is  consistent  with  the  NYSE's  regulatory 
responsibilities  to  establish  this  category 
of  limited  registration. 

IV  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-NYSE-94- 
13)  is  approved. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

jFR  Doc.  94-17100  Filed  7-13-94;  8:45  ami 
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[Release  No.  34-34338;  File  Nos.  SR-PSE- 
93-1 9J 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  2  and  3  to  Proposed  Rule  Change 
by  the  Pacific  Stock  Exchange,  Inc. 
Relating  to  Extension  of  Market  Maker 
Margin  and  Capital  Treatment  to 
Certain  Market  Maker  Orders  Entered 
From  Off  the  Trading  Floor 

)uly8. 1994. 

On  August  13,  1993,  as  amended  on 
March  28. 1994,  April  21.  1994,  and 
May  6. 1994.  the  Pacific  Stock 
Exchange.  Inc.  ("FSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^  a 
proposal  to  extend  market  maker  capital 
and  margin  treatment  to  orders  entered 
by  PSE  market  makers  ft-om  off  the 
Exchange  floor,  provided  that  at  least 
80%  of  their  total  transactions  on  the 
Exchange  are  executed  in  person  and 
not  through  the  use  of  orders.  In 
addition,  the  proposal  requires  that  all 
off-floor  orders  for  which  a  market 
maker  receives  market  maker  treatment 
be  consistent  with  a  market  maker's 
duty  to  maintain  fair  and  orderly 
markets  and.  in  general,  be  effected  for 
the  purpose  of  hedging,  reducing  the 
risk  of.  or  rebalancing  open  positions  of 
the  market  maker.  The  PSE  originally 
proposed  requiring  that  75%  of  a  market 
maker's  total  transactions  on  the  PSE  be 
executed  on  the  PSE's  floor.  In  addition, 
the  original  proposal  did  not  contain 
any  reference  to  market  making 
obligations. 

The  original  proposal  was  published 
for  comment  in  Securities  Exchange  Act 
Release  No.  32958  (September  24, 1993). 
58  PR  51661  (October  4, 1993).  No 
comments  were  received  on  the 
proposal.  This  order  approves  the  PSE's 
proposal,  as  amended. 3 


MSU.S.C.  78s(b)(2)(19e8). 


•"Fl7  CFR  20O.3O-3(a)(12)  (1994). 

•l5U.S.C7as(b)(l)(1984). 

M7  CFR  240.19l)-4  (1993), 

'  On  March  28. 1994.  the  PSE  amended  its 
proposal  to  change  references  in  PSE  Rule  6  32, 
Commeniary  .02  from  "Cormnentary  .07(A)"  lo 
■Commeniary  .07"  and  to  change  the  phrase  "sel 
forth  in"  10  "provided  in"  ("Amendment  No,  1"). 


Currently,  under  PSE  Rule  6.32, 
"Market  Maker  Defined,"  only 
transactions  initiated  on  the  PSE's  floor 
count  as  market  maker  transactions. 
Thus,  only  on-floor  market  maker 
transactions  qualify  for  favorable  capital 
and  margin  treatment  under  the  PSE's 
rules,  even  if  such  orders  are  entered  to 
adjust  or  hedge  the  risk  of  positions  of 
the  market  maker  that  result  from  his 
on-floor  market  making  activity.*  The 
PSE  states  that  because  a  market  maker 
cannot  effectively  adjust  his  positions  or 
engage  in  hedging  or  other  risk  limiting 
opening  transactions  fitim  off  the 
Exchange  floor  without  incurring  a 
significant  economic  penalty,  PSE 
market  makers  must  either  be  physically 
present  on  the  floor  at  all  times  w'hile 
the  market  is  open,  or  face  significant 
risks  of  adverse  market  movements 
during  those  times  when  they  must 
necessarily  be  absent  from  the  trading 
floor.  The  PSE  argues  that  by  imposing 
costs  on  certain  hedging  or  risk- 
adjusting  transactions  of  market  makers, 
the  PSE's  current  rules  may  prevent 
market  makers  from  effectively 
discharging  their  market  making 
obligations  and  expose  them  to 
unacceptable  levels  of  risk. 

The  Exchange  states  that  its  proposal 
is  designed  to  accommodate  the 
occasional  needs  of  PSE  market  makers 
to  adjust  or  hedge  options  positions  in 
their  market  maker  accounts  at  times 


Amendment  No,  1  is  technical  m  nature  and  makes 
no  substantive  changes.  On  April  21.  1994,  the  PSE 
amended  its  proposal  to  provide  thai  80%,  rather 
than  75%,  of  a  market  maker's  toial  transaaions  on 
the  PSE  be  executed  in  person  on  the  PSE's  floor 
("Amendment  No,  2"),  In  addition.  Amendment 
No,  2  states  that  the  off-floor  orden  for  which  a 
market  maker  receives  ntarket-maker  treatment 
shall  be  consistent  with  a  market  makers  duty  to 
maintain  fair  and  orderly  markets  and  in  general 
shall  be  effected  for  the  purpose  of  hedging, 
reducing  the  risk  of.  or  rebalancing  open  positions 
of  the  market  maker.  By  a  letter  dated  May  6,  1994, 
the  PSE  deleted  a  provision  that  provided  that 
market  makers  vnho  elected  to  enter  orders  from  off 
the  Exchange's  floor  but  failed  to  meet  the  80% 
requirement  would  be  subject  lo  the  sanctions 
provided  in  PSE  Rule  6,37,  "Obligations  of  Market 
Makers, '  Commentary  .07.  See  Letter  from  Michael 
Pierson.  Senior  Attorney.  Market  Regulation,  PSE, 
to  Yvonne  Fraticelli.  StaH  Attornev.  Options 
Branch,  Division  of  Market  Regulation  ("DivLsion^"), 
Commission,  dated  May  6. 1994  ( "Amendmenl  No 
3  ").  Instead,  under  Amendmenl  No.  3.  market 
makers  who  fail  to  comply  with  the  proposal's 
requirements  will  be  subject  to  disciplinary 
proceedings  under  PSE  Rule  10.  B>  a  letter  dated 
June  13, 1994,  the  Exchange  indicated  that  it  plans 
to  issue  a  circular  to  its  members  describing  "the 
proposal  and  emphasizing  the  imponance  of 
monitoring  off-floor  trading  activity  See  Lener  from 
Michael  D,  Pierson,  Senior  Atla-nev,  Market 
Regulation,  PSE.  to  Yvonne  Fraticelli.  Staff 
Attorney.  Options  Branch,  Division,  Commission, 
dated  June  13.  1994  ("June  13  Utter"). 

<  Questions  of  margin  and  capital  U««tmenl  do 
not  arise  in  connection  with  dosing  transactions 
initiated  from  off  the  floor,  since  ibe>  onK  reduce 
or  eliminate  existing  positions. 


33966 


Federal  Register  /  Vol.  59.  No.  134  /  Thursday.  July  14.  1994  /  Notices 


Federal  Register  / 


when  they  are  not  physically  present  on 
the  trading  floor,  without  diluting  the 
requirement  that  tha  trading  activity  of 
market  makers  must  fulfill  their  market 
making  obligations  and  must  contribute 
to  the  maintenance  of  a  fair  and  orderly 
market  on  the  Exclutige. 

Currently,  under  PSE  Rule  6.35, 
"Appointment  of  Market  Makers." 
Commentary  .03.  all  PSE  market  makers 
are  obligated  to  efTeOt  not  less  than  75% 
of  their  contract  volume  in  their 
appointed  classes  of  options.  In 
addition,  under  PSE  Rule  6.37, 
Commentary  .07.  PSE  market  makers  are 
required  to  effect  not  less  than  60%  of 
their  total  transactiohs  in  person  on  the 
trading  floor  and  not  by  entry  of  orders. 
The  PSE  proposes  fo  amend  Exchange 
Rule  6.32,  "Market  Maker  Defined." 
Commentary  .02.  to  $llow  market 
makers  who  elect  to  >Jieet  a  more 
stringent  in-person  requirement  to 
receive  market  maker  margin  and 
capital  treatment  for  opening 
transactions  executed  throu^  off-floor 
orders.  Specifically,  khe  PSE  proposes  to 
amend  PSE  Rule  6.3t  to  allow  market 
makers  to  elect  to  receive  market  maker 
treatment  for  ofT-floor  opening 
transactions  if  the  mM^et  maker,  in 
addition  to  satisfying  all  of  the  other 
existing  obligations  imposed  on  market 
makers,  executes  at  least  80%  of  his 
total  transactions  for  any  calendar 
quarter  in  person  an^  not  through  the 
use  of  orders.  In  addition,  the  off-floor 
orders  for  which  a  mjarket  maker 
receives  market  maker  treatment  shall 
be  consistent  with  a  market  maker's 
duty  to  maintain  faiijand  orderly 
maricets  and  in  general  shall  be  effected 
for  the  purpose  of  heidging,  reducing 
risk  of.  rebalancing  or  liquidating  open 
positions  of  the  market  maker.* 

PSE  market  maker$  who  elect  market 
maker  treatment  for  iff-floor  opening 
transactions  but  fail  jo  satisfy  the 
proposal's  requirements,  including  the 
80%  in-person  requi^ment,  will  be 
subject  to  full  disciplinary  proceedings 
under  Chapter  10  of  ihe  PSE's  rules.® 
Under  PSE  Rule  lO.lp'Disciplinary 
Jurisdiction,"  the  Ext:hange  may  impose 
appropriate  discipliile  for  violations  of 
the  Act  and  the  Exchange's  rules, 
including  expulsion,  suspension, 
limitation  of  activities,  functions,  and 
operations,  suspension  or  bar  from 
association  with  a  mi  (mber  or  member 
organization,  fine,  ce  asure,  or  any  other 
fitting  sanction. 

The  PSE  believes  t  ial  the  amended 
proposal  presents  a  i^ore  appropriate 
and  realistic  treatment  of  market  maker 
transactions  initiated  from  off  the 


trading  floor  than  what  is  provided  for 
under  existing  Exchange  Rule  6.32.  The 
PSE  believes  that  extending  favorable 
margin  and  capital  treatment  for  off- 
floor  transactions  only  to  those  market 
makers  who  submit  to  an  80%  in-person 
requirement  should  have  the  effect  of 
increasing  the  extent  to  which  market 
maker  transactions  contribute  to 
liquidity  and  to  the  maintenance  of  fair 
and  orderly  markets  on  the  PSE  by 
providing  for  a  greater  degree  of  in- 
person  trading  by  market  makers  and  by 
enabUng  market  makers  to  better 
manage  the  risk  of  their  market  making 
activities. 

The  PSE  believes  that  the  proposal  is 
consistent  with  Section  6(b)  of  the  Act. 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5),  in  particular,  in  that  it 
will  promote  the  maintenance  of  fair 
and  orderly  markets  on  the  PSE  and  will 
contribute  to-the  protection  of  investora 
and  the  public  interest. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5)  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  and  the  public 
interest.'  In  addition,  the  Commission 
finds  that  the  proposal  is  consistent 
with  the  requirement  under  Section 
11(a)  of  the  Act  that  a  member's 
transactions  not  be  inconsistent  with  the 
maintenance  of  fair  and  orderly 
markets.* 

The  Commission  believes  that  the 
proposal  is  a  reasonable  effort  by  the 
PSE  to  accommodate  the  needs  of  PSE 
market  makers  to  effect  off-floor  opening 
transactions  while  maintaining  the 
requirement  under  PSE  Rule  6.37(a)  that 
market  makers'  transactions  constitute  a 
course  of  dealings  reasonably  calculated 
to  contribute  to  the  maintenance  of  a 
fair  and  orderly  market.  Specifically,  in 
order  to  qualify  for  market  maker 
treatment  for  off-floor  orders,  the 
proposal  requires  a  market  maker  to 
execute  at  least  80%  of  his  total 
transactions  for  any  calendar  quarter  in 
person  and  not  through  the  use  of 
orders.  In  addition,  the  proposal  states 
that  the  off-floor  orders  for  which  a 
market  maker  receives  market  maker 
treatment  shall  be  consistent  with  a 
market  maker's  duty  to  maintain  fair 
and  orderly  markets  and  in  general  shall 
be  effected  for  the  purpose  of  hedging, 
reducing  risk  of,  rebalancing  or 
liquidating  open  {xwitions  of  the  market 


maker.  The  Commission  believes  that 
these  requirements,  taken  together,  wrill 
help  to  ensure  that  all  market  maker 
transactions  continue  to  contribute  to 
the  maintenance  of  a  fair  and  orderly 
market  while,  at  the  same  time  enabling 
market  makers  to  better  manage  the  risk 
of  their  market  making  activities. 

Under  the  current  requirements, 
market  makers  who  adjust  existing 
positions  for  hedging  purposes  while 
not  physically  present  on  the  floor 
cannot  receive  market  maker  margin 
treatment  for  such  orders  under  any 
circumstances  and  must  decide  whether 
to  close  out  their  positions  or  place  an 
order  in  a  customer  margin  account 
requiring  50%  margin.  While  the 
Commission  believes  that  this  may  not 
be  an  unreasonable  result  in  many 
cases,  the  Commission  believes  that  the 
PSE  has  set  forth  a  reasonable  proposal 
that  permits  market  maker  treatment  for 
certain  off-floor  orders  under  very 
limited  circumstances  that  ensure  that 
such  orders  must  contribute  to  the 
maintenance  of  fair  and  orderly  markets 
and  require  market  makers  to  comply 
with  a  heightened  80%  in  person 
trading  requirement. 

By  requiring  both  more  stringent  in 
person  trading  requirements  and  that 
off-floor  opening  transactions  be 
effected  only  for  the  purpose  of  hedging, 
reducing  the  risk  of,  rebalancing  or 
liquidating  open  positions,  the  proposal 
should  help  to  ensure  the  stability  and 
orderliness  of  the  PSE's  markets. 

The  Commission  expects  the  PSE  to 
closely  monitor  those  market  makers 
electing  to  receive  market  maker 
treatment  for  certain  off-floor  orders  as 
provided  under  the  proposal  to  ensiure 
that  they  are  meeting  the  in  person 
trading  requirements  in  addition  to  the 
other  market  making  obligations 
required  under  the  proposal.  The  PSE 
has  represented  that  market  makers  who 
choose  to  receive  favorable  margin  and 
capital  treatment  under  the  proposal  but 
fail  to  satisfy  the  proposal's 
requirements  will  be  subject  to  full 
disciplinary  proceedings  under  Chapter 
10  of  the  PSE's  rules.  As  noted  above, 
the  sanctions  possible  under  Chapter  10 
include  expulsion,  suspension, 
limitation  of  activities,  functions,  and 
operations,  fine,  censure,  being 
suspended  or  barred  firom  being 
associated  with  a  member  or  any  other 
fitting  sanction.  The  Commission 
expects  the  Exchange  to  impose  strict 
sanctions  for  violations  of  the  rule, 
particularly  in  cases  of  egregious  or 
repeated  failures  to  comply  with  the 
rule's  requirements.' 


'' See  Amendment  No.  2. 
*See  Amendment  No.  3. 


supra  note  3. 
supra  note  3. 


'  15  U.S.a  7efn>X5)  (1982). 
•15U.S.C78k(l9«2). 


"The  PSE  plans  to  distribute  a  circular  to  its 
membership  describing  the  rule  diange  and 


Finally,  the  Commission  notes  that 
the  staff  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Board")  has 
issued  a  letter  raising  no  objection  to  the 
Commission's  approval  of  an  identical 
proposal  by  the  Chicago  Board  Options 
Exchange.  Lie.  ("CBOE"),»o  based  on  the 
Commission's  belief  that  the  off-floor 
transactions  of  CBOE  market  makers 
under  the  proposal  are  designed  to 
contribute  to  the  maintenance  of  a  fair 
arid  orderly  market  and  are  consistent 
with  the  obligations  of  a  specialist 
under  section  11  of  the  Act." 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  2  and  3 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Amendment 
No.  2,  which  increases  the  in-person 
requirement  from  75%  to  80%  and 
requires  a  market  maker's  off-floor 
transactions  to  be  effected  for  the 
purpose  of  hedging,  reducing  risk  of, 
rebalancing  or  hquidating  open 
positions,  limits  the  likelihood  of  abuse 
of  the  proposed  rule  change  by  limiting 
its  availability  to  market  makers  who 
enter  80%  of  their  orders  in  person  on 
the  PSE's  floor  and  by  requiring  that  the 
off-floor  orders  have  a  legitimate  market 
making  purpose.  Moreover,  the  PSE's 
Amendment  No.  2  is  identical  to 
Amendment  No.  1  to  the  CBOE's 
proposal.  The  CBOE's  Amendment  No. 
1  was  published  for  comment  in  the 
Federal  Register  and  the  Commission 
received  no  comments  on  the  CBOE's 
amendment."  The  PSE's  Amendment 
No.  3,  which  provides  for  full 
disciplinary  proceedings  for  failures  to 
comply  with  the  proposal's 
requirenients.  is  fconsistent  with  the 
CBOE's  proposal  and  should  help  to 
ensure  compliance  with  the 
requirements  of  the  proposed  rule.  As  a 
result,  the  Commission  believes  that 
good  cause  exists  for  approving 
Amendment  Nos.  2  and  3  on  an 
accelerated  basis. 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
2  and  3.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 

emphasizing  the  importance  of  monhoring  off-floor 
trading  activity.  5ee  June  13  Letter,  supn  note  3. 

">See  File  No.  SR-CflOE-93-19. 

"See  Letter  from  Scott  Holz,  Senior  Altomey, 
Board,  to  Howard  Kramer,  Associate  Director. 
Division,  Commiasion.  dated  March  9. 1994. 

"See  Securities  Exchange  Act  Release  No.  33853 
(April  1.  1994),  59  FR  16«69  (April  «,  1994)  (File 
No.  SR-CBOE-93-19). 
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Finally,  the  Commission  notes  that 
the  staff  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Board")  has 
issued  a  letter  raising  no  objection  to  the 
Commission's  approval  of  an  identical 
proposal  by  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE").»o  based  on  the 
Commission's  belief  that  the  off-floor 
transactions  of  CBOE  market  makers 
under  the  proposal  are  designed  to 
contribute  to  the  maintenance  of  a  fair 
and  orderly  market  and  are  consistent 
with  the  obligations  of  a  specialist 
under  section  11  of  the  Act." 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  2  and  3 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Amendment 
No.  2,  which  increases  the  in-person 
requirement  from  75%  to  80%  and 
requires  a  market  maker's  off -floor 
transactions  to  be  effected  for  the 
purpose  of  hedging,  reducing  risk  of, 
rebalancing  or  liquidating  open 
positions,  limits  the  likelihood  of  abuse 
of  the  proposed  rule  change  by  limiting 
its  availability  to  market  makers  who 
enter  80%  of  their  orders  in  person  on 
the  PSE's  floor  and  by  requiring  that  the 
off-floor  orders  have  a  legitimate  market 
making  purpose.  Moreover,  the  PSE's 
Amendment  No.  2  is  identical  to 
Amendment  No.  1  to  the  CBOE's 
proposal.  The  CBOE's  Amendment  No. 
1  was  published  for  comment  in  the 
Federal  Register  and  the  Commission 
received  no  comments  on  the  CBOE's 
amendment."  The  PSE's  Amendment 
No.  3,  which  provides  for  full 
disciplinary  proceedings  for  failures  to 
comply  with  the  proposal's 
requirements,  is  Consistent  vrith  the 
CBOE's  proposal  and  should  help  to 
ensure  compliance  with  the 
requirements  of  the  proposed  rule.  As  a 
result,  the  Commission  believes  that 
good  cause  exists  for  approving 
Amendment  Nos.  2  and  3  on  an 
accelerated  basis. 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
2  and  3.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 


Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
August  4, 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19fb){2)  of  the  Act.  »3  that  the 
proposed  rule  change  (File  No.  SR-PSE- 
93-19),  as  amended,  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-17096  Filed  7-13-94;  8:45  am) 
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[Rel.  No.  IC— 20391;  812-4068] 

Thomburg  Income  Trust,  el  al.;  Notice 
of  Application 

luly  8, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


emphasizing  the  importance  of  monhoring  off-floor 
trading  activity.  See  June  13  Utter,  svpra  note  3. 

'"See  File  Na  SR-CflGE-93-19. 

"See  Letter  from  Scott  Holi.  Senior  Allomf^, 
Board,  to  Howard  Kramer,  Associate  Director, 
Division,  Conuniwion.  dated  March  9. 1994. 

"See  Securities  Exchange  Act  Release  No.  33853 
(April  1,  1994),  59  FR  16«69  (April  8. 1994)  (File 
No.  SR-CBOE-93-19). 


APPLICANTS:  Thombui^g  Income  Trust. 
Limited  Term  Municipal  Fund.  Inc. 
(together  with  their  series,  the  "Funds"), 
Thomburg  Securities  Corporation 
("TSC")  and  Thomburg  Management 
Company.  Inc.  ("TMC"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  granting  an 
exemption  from  sections  2(a)(32). 
2(a)(35).  18(f).  18(g),  18(i).  22(c).  and 
22(d)  of  the  Act,  and  mle  22c-l 
thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  certain  open- 
end  management  investment  companies 
to  issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities  and  impose  a 


contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of  the 
shares. 

FILING  DATES:  The  application  was  filed 
on  August  24, 1992  and  amended  on 
January  12, 1994  and  April  25,  1994.  By 
letter  dated  July  8, 1994,  counsel,  on 
behalf  of  appUcants,  agreed  to  file  a 
further  amendment  during  the  notice 
period  to  make  certain  technirjil 
changes.  This  notice  reflects  the  changes 
to  be  made  to  the  appUcation  by  such 
further  amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  2. 1994,  and  should  be 
accompanied  by  prcxif  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington.  D.C  20549. 
Applicants,  119  East  Marcy  Street,  Suite 
202,  Santa  Fe,  New  Mexico  87501. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felice  R.  Foundos,  Senior  Attomey,  at 
(202)  942-0571.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation.) 

SUPPLEMENTARY  0IFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Funds  is  an  open-end 
management  investment  company 
registered  under  the  Act.  Limited  Term 
Municipal  Fund,  Inc.  is  a  Maryland 
corporation  currently  offering  shares  in 
two  series.'  The  Thomburg  hicome 
Tmsl  is  a  Massachusetts  business  tru.st 
currently  offering  shares  in  five  series. 
The  ThombuiTg  Income  Trust  also  has 
seven  series  that  have  an  effective 
registration  statement  but  they  are  not 


"15U.5X.78s(b)(2)(1982). 
•■•17  CFR  200.30-3(aXl2)  (1993). 


'  The  series  of  Limited  Term  Municipal  Fund, 
Inc.  are  Limited  Term  Municipal  Fund  National 
Portfolio  and  Limited  Term  Municipal  Fund 
California  Portfolio. 
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distribution  and  service  fees  charged 
under  rule  12b-l  plans  ("Class  D"). 

5.  The  Funds  also  may  offer 
additional  classes  of  shares  C'Future 
Classes")  to  or  through  groups, 
organizations  or  institutions  such  as 
trade  associations,  membership  or 
professional  organizations,  broker- 
dealers,  investment  advisers  and 
managers,  banking  and  financial 
services  organizations  and  Tinancial 
"  planners  (the  "Service  Organizations"). 
Each  Future  Class's  load  structure  and 
rule  12b-l  distribution  arrangement 
will  be  designed  to  meet  the  particular 
requirements  of  the  Service 
Organization  to  which  it  relates. 
Although  the  Future  Classes  would  be 
subject  to  the  same  advisory  agreement 
as  all  shares  of  the  fund,  the  Service 
Organization  for  which  the  Future  Class 
was  created  may  provide  certain 
administrative  and  shareholder  services 
to  the  class.  These  services  will  augment 
or  replace  (and  not  be  duplicative  oO 
the  services  provided  by  TMC  and  TSC. 
Expenses  attributable  to  these  services 
would  be  charged  only  to  the  Future 
Class  to  which  the  expenses  relate. 

6.  Certain  classes  may  provide  a 
conversion  feature  under  which  shares 
will  convert  automatically  after  a  period 
of  time  into  shares  that  are  subject  to  an 
asset  based  sales  charge  and  service  fee, 
if  any,  that  is  in  the  aggregate  lower  than 
the  asset  based  sales  charges  and  service 
fees  on  the  original  shares.  All 
conversions  will  be  effected  at  net  asset 
value  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge. 

7.  Each  of  the  Funds  currently  offers 
a  reinvestment  privilege  permitting  any 
shareholder  of  a  Fund  who  has 
redeemed  shares  in  the  preceding  24 
months  to  buy  shares  in  the  Fund  at  net 
asset  value,  up  to  the  amount  of  the 
redemption  proceeds.  Applicants  expect 
to  continue  ti  is  reinvestment  privilege 
under  the  Alternative  Pricing  System, 
except  that  the  shareholder  may  reinvest 
in  shares  of  a  Fund  within  24  months 

or  other  specified  time  period  at  net 
asset  value  only  if  (i)  the  shares  to  be 
purchased  are  offered  in  the 
shareholder's  state,  and  (ii)  the 
purchased  shares  are  of  the  same  class 
designation  as  the  shares  redeemed, 
except  that  if  the  shareholder  redeemed 
shares  subject  to  a  CDSC  and  paid  the 
charge  at  the  time  of  redemption,  the 
shareholder  would  be  issued  Class  A 
shares  not  subject  to  a  CDSC  and 
without  the  front-end  sales  load 
normally  assessed. 

8.  The  Funds  do  not  currently  offer 
any  exchange  privilege,  and  have  no 
present  intention  to  do  so.  However,  if 
an  exchange  privilege  were  offered  in 
the  future,  shares  of  a  Fund  generally 


would  be  exchangeable  only  for  shares 
of  the  corresponding  class  of  other 
Fuflds  and  the  privilege  would  be 
subject  to  the  eligibility  criteria 
applicable  to  the  class  of  shares  into 
which  the  shareholder  seeks  to 
exchange.  Any  exchange  privilege 
applicable  to  any  Fund  or  class  of  shares 
would  comply  with  rule  lla-3  under 
the  Act. 

9.  Under  the  Alternative  Pricing 
System,  the  investment  income  and 
gains  or  losses  will  be  allocated  to  each 
class  of  shares  based  upon  its  relative 
percentage  of  the  Fund's  net  assets. 
Expenses  also  will  be  allocated  to  each 
class  based  upon  its  relative  percentage 
of  the  Fund's  net  assets  except  to  the 
extent:  (a)  Each  class  bears  the  specific 
expenses  of  the  class's  rule  12b-l  plans 
(if  any),  and  (b) Class  Expenses  (as 
described  in  condition  1)  are  allocated 
to  a  specific  class.  Because  of  the 
differing  rule  12b-l  fees  and  Class 
Expenses,  the  net  income  per  share  of 
(and  dividends  per  share  payable  to) 
each  class  likely  will  be  different  from 
the  net  income  per  share  of  the  other 
classes  of  shares  of  the  Fund. 

10.  Applicants  also  seek-relief  to 
permit  the  Funds  to  assess  a  CDSC  on 
redemptions  of  certain  classes  of  shares. 
Shares  of  the  Funds  may  be  subject  to 
the  imposition  of  a  CDSC  if  such  shares 
are  redeemed  within  a  specified  period 
after  their  purchase.  The  CDSC  will 
apply  only  to  those  shares  that  are 
issued  by  the  Fund  after  the  SEC  grants 
the  requested  exemption. 

11.  No  CDSC  would  be  imposed  with 
respect  to:  (a)  Redemptions  of  shares 
that  were  purchased  more  than  a  fixed 
number  of  years  prior  to  the 
redemptions;  (b)  shares  derived  from 
reinvestment  of  distributions;  or  (c)  the 
amount  that  represents  an  increase  in 
the  value  of  the  shareholder's  account 
resulting  from  capital  appreciation.  The 
amount  of  the  CDSC  will  be  calculated 
as  the  lesser  of  the  amount  that 
represents  a  specified  percentage  of  the. 
net  asset  value  of  the  shares  at  the  time 
of  purchase,  or  the  amount  that 
represents  such  percentage  of  the  net 
asset  value  of  the  shares  at  the  time  of 
redemption. 

12.  In  determining  the  applicability 
and  rate  of  any  CDSC,  shares  that  are 
not  subject  to  any  deferred  sales  charge  - 
are  redeemed  first,  and  then  other 
shares  will  be  redeemed  in  order  of 
purchase,  except  that  another  order  of 
redemption  may  be  employed  if  that 
would  result  in  the  shareholder  paying 

a  lower  deferred  sales  charge.  If  a 
shareholder  owns  more  than  one  class 
of  shares,  the  ':lasses  will  be  redeemed 
in  an  order  which  will  result  in  the 


lowest  possible  sales  charge,  unless  the 
shareholder  specifies  otherwise. 

13.  The  sum  of  any  front-end  sales 
charge,  CDSC,  and  asset  based  sales 
charge  imposed  by  each  Fund  will  not 
exceed  the  maximum  sales  charge  then 
provided  for  ia  Article  IH.  Section  26(d) 
of  the  Rules  of  Fair  Practice  of  the 
NASD.  In  addition,  any  CDSC  will 
apply  only  to  shares  issued  by  a  Fund 
after  the  SEC  grants  the  requested 
exemptive  relief. 

Applicants' Legal  Analysis  -  .-' 

1.  Appli(ants  request  an  exemption 
under  section  6(c)  from  sections  18(f). 
18(g),  and  18(i)  tp  issue  multiple  classes 
of  shares  representing  interests  in  the 
same  portfolio  of  securities.  Applicants 
believe  that,  by  implementing  the 
multiple  class  distribution  system,  the 
Funds  would  be  able  to  facilitate  the 
distribution  of  their  shares  and  provide 
a  broad  array  of  services  without 
assuniing  excessive  accounting  and    . 
bookkeeping  costs.  Applicants  also 
believe  that  the  proposed  allocation  of 
expen.ses  and  voting  rights  is  equitable 
and  would  not  discriminate  against  any 
group  of  shareholders.  The  proposed 
arrangement  does  not  involve 
borrowings,  affect  the  Funds'  existing 
assets  or  reserves,  or  increase  the 
speculative  character  of  the  shares  of  a 
Fund. 

2.  Applicants  also  request  an  ' 
exemption  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35).  22(c).  and 
22(d),  and  rule  22c-l,  to  assess  and, 
under  certain  circumstances,  waive  a 
CDSC  on  redemptions  of  shares. 
Applicants  believe  that  their  request  Jo 
permit  the  CDSC  arrangement  would 
place  "the  purchaser  in  a  better  position 
than  if  a  sales  load  were  im posted  at  the 
time  of  sale,  since  the  shareholder  may 
have  to  pay  only  a  reduced  sales  charge. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 
•  1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  various 
classes  of  shares  of  the  same  Fund  will 
relate  solely  to:  (a)  The  impact  of  the 
Class  Expenses,  which  are  limited  to  (i) 
Transfer  agency  fees  as  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class  of  shares;  (ii)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxy  materials  to  current  shareholders; 
(iii)  blue  sky  fees  and  costs  attributable 
to  registration, i]ualif]cation  or 


lowest  possible  sales  charge,  unless  the 
shdrebolder  specifies  otherwise. 

13.  The  sum  of  any  front-end  sales 
charge,  CDSC,  and  asset  based  sales 
charge  imposed  by  each  Fund  will  not 
exceed  the  maximum  sales  charge  then 
provided  for  ia  Article  III,  Section  26(d) 
of  the  Rules  of  Fair  Practice  of  the 
NASD.  In  addition,  any  CDSC  will 
apply  only  to  shares  issued  by  a  Fund 
after  the  SEC  grants  the  requested 
exemptive  relief. 

Applicants' Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  from  sections  18(0, 
18(g),  and  18(i)  tp  issue  multiple  classes 
of  shares  representing  interests  in  the 
same  portfolio  of  securities.  Applicants 
believe  that,  by  implementing  the 
multiple  class  distribution  system,  the 
Funds  would  be  able  to  facilitate  the 
distribution  of  their  shares  and  provide 
a  broad  array  of  services  without 
assuming  excessive  accounting  and    - 
bookkeeping  costs.  Applicants  also 
believe  that  the  proposed  allocation  of 
expenses  and  voting  rights  is  equitable 
and  would  not  discriminate  against  any 
group  of  shareholders.  The  proposed 
arrangement  does  not  involve 
borrowings,  affect  the  Funds'  existing 
assets  or  reserves,  or  increase  the 
speculative  character  of  the  shares  of  a 
Fund. 

2.  Applicants  also  request  an  " 
exemption  Under  section  6(c)  from 
sections  2(a){32),  2(a)(35),  22(c),  and 
22(d),  and  rule  22c-l,  to  assess  and, 
under  certain  circumstances,  waive  a 
CDSC  on  redemptions  of  shares. 
Applicants  beUeve  that  their  request  to 
permit  the  CDSC  arrangement  would 
place  the  purchaser  in  a  better  position 
than  if  a  sales  load  were  im posted  at  the 
time  of  sale,  since  the  shareholder  may 
have  to  pay  only  a  reduced  sales  charge. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  SoHowing  conditions: 

•  1.  Each  class  of  shares  will  represent 
intere.'its  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  various 
classes  of  shares  of  the  same  Fund  will 
relate  solely  to:  (a)  The  impact  of  the 
Class  Expenses,  which  are  limited  to  (i) 
Transfer  agency  fees  as  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class  of  shares;  (ii)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxy  materials  to  current  shareholders; 
(iii)  blue  sky  fees  and  costs  attributable 
to  registration,i]ualification  or 
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exemption  of  the  class'  shares;  (iv)  SEC 
registration  fees  incurred  by  a  class  of 
shares;  (v)  administrative  expenses 
required  to  support  the  shareholders  of 
a  specific  class;  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares;  and  (vii)  any  other 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  that  shall  be  approved  by  the  SEC 
pursuant  to  an  amended  order,  (b)  the 
impact  of  the  disproportionate 
payments  made  under  the  rule  12b-l 
distribution  plans  and  service  fees;  (c) 
ihe  fact  that  each  class  will  vote 
separately  with  respect  to  the  Fund's 
rjle  12b-l  distribution  plans  applicable 
to  that  class  of  the  Fund,  except  as 
provided  in  condition  number  13, 
below;  (d)  the  fact  that  only  certain 
classes  will  have  a  conversion  feature; 
(e)  the  fact  that  certain  classes  will  have 
different  exchange  privileges;  and  (f)  the 
designation  of  each  class  of  shares  of  a 
Fund. 

2.  The  Directors  of  each  of  the  Funds, 
including  a  majority  of  the  independent 
Directors,  will  approve  the  Alternative 
Pricing  System,  prior  to  the 
implementation  of  the  Alternative 
Pricing  System  by  a  particular  Fund. 
The  minutes  of  the  meetings  of  the 
Directors  of  each  of  the  Funds  regarding 
the  deliberations  of  the  Directors  with 
respect  to  the  approvals  necessary  to 
implement  the  Alternative  Pridng 
System  will  reflect  in  detail  the  reasons 
for  determining  that  the  proposed 
Alternative  Pricing  System  is  in  the  best 
fnterests  of  both  the  Funds  and  their 
respective  shareholders. 

3.  On  an  ongoing  basis,  the  Directors 
of  the  Funds,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  Directors, 
including  a  majority  of  the  independent 
Directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
.suvh  conflicts  that  may  develop.  The 
Adviser  and  the  Distributor  will  be 
responsible  for  repKjrting  any  potential 
or  existing  conflicts  to  the  Directors.  If 

a  conflid  arises,  the  Adviser  and  the 
Distributor  at  their  own  costs  will 
remedy  the  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 
4.  The  Directors  of  the  Funds  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l.  as  it 
-may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properiy  attributable  to  the  sale  or 
servicing  of  one  class  of  shares  will  be 


used  to  support  the  rule  12b-l  fee 
charged  to  shareholders  of  that  class  of 
shares.  Expenditures  not  related  to  the 
sale  or  servicing  of  a  specific  class  of 
shares  will  not  be  presented  to  the 
Directors  to  justify  any  fee  attributable 
to  that  class.  The  statements,  including 
the  allocations  upon  which  they  are 
based,  will  be  subject  to  the  review  and 
approval  of  the  independent  Directors 
in  the  exercise  of  their  fiduciary  duties. 

5.  Dividends  paid  by  a  Fund  with 
respect  to  each  dass  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount  with  respect  to  each 
other  class  of  shares  of  the  Fund,  except 
that  distribution  and  shareholder 
services  pajTnents  relating  to  each 
respective  class  of  shares  will  be  borne 
exclusively  by  that  class,  and  any  Class 
Expenses  relating  to  a  given  class  of 
shares  will  be  borne  exclusively  by  the 
affected  class. 

6.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  and  the  proper  allocation  of 
expenses  among  the  v-orious  classes  has 
been  reviewed  by  an  expert  (the 
"Independent  Examiner").  The 
Independent  Examiner  has  rendered  a 
report  to  the  applicants,  which  has  been 
provided  to  the  staff  of  the  SEC,  stating 
that  such  methodology  and  procedures 
are  adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Independent 
Examiner,  or  an  appropriate  substitute 
Independent  Examiner,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and,  ba.sed 
upon  such  review,  will  render  at  least 
annually  a  report  to  the  Funds  that  the 
calculations  and  allocations  are  being 
made  properly.  The  reports  of  the 
hidependent  Examiner  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(h)(1)  of  the  Act.  The  work  papers  of 
the  bidependent  Examiner  with  respect 
to  these  reports,  following  request  by 
the  Funds  which  the  Funds  agree  to 
make,  will  be  available  for  inspection  by 
the  SEC  staff  upon  the  urritten  request 
for  the  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management,  limited  to  the  Dire«,lor,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate  or 
Assistant  Administrators.  The  initial 
report  of  the  Independent  Examiner  is  a 
"report  on  policies  and  procedures 
placed  in  operation"  and  the  ongoing 
reports  vtrill  be  "reports  on  policies  and 
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procedures  placed  in  loperation  and  tests 
of  operating  eff^ectivepess"  as  defined 
and  described  in  SAS  No.  70  of  the 
AICPA,  as  it  may  be  apiended  from  time 
to  time,  or  in  similar  Auditing  standards 
as  may  be  adopted  by  the  AICPA  from 
time  to  time. 

7.  The  applicants  hpve  adequate 
facilities  in  place  to  ehsure 
implementation  of  thd  methodology  and 
procedures  for  calculi  iting  the  net  asset 
value  and  dividends/listributions 
among  the  various  closes  of  shares  and 
the  proper  allocation  pf  expenses  among 
the  classes  of  shares,  i  ind  this 
representation  has  bei  sn  concurred  with 
by  the  Independent  E  caminer  in  the 
initial  report  referred  to  in  condition 
number  6  above  and  \k'ill  be  concurred 
with  by  the  Indep>end  ;nt  Examiner,  or 
an  appropriate  substilute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoiig  reports  referred 
to  in  condition  numbfr  6  above.  The 
applicants  agree  to  tale  immediate 
corrective  action  if  this  Independent 
Examiner,  or  appropr  ate  substitute 
Independent  Examiner,  does  not  so 
concur  in  the  ongoing  reports. 

8.  The  prospectuse^ 
include  a  statement  tc 
salesperson  and  any  < 
entitled  to  receive  anj 
selling  or  servicing  Fu 
receive  different  levelj 
with  respect  to  one  pa 
shares  over  another  ii^  a  Fund. 

9.  The  conditions  pursuant  to  which 
the  exemptive  order  i>  granted  and  the 
duties  and  responsibilities  of  the 
Directors  of  the  Fund^  with  respect  to 
the  Alternative  Pricing  System  will  be 
set  forth  in  guidelines 
furnished  to  the  Direc 

10.  Each  Fund  will  i 
respective  expenses, 
distribution  arrangemfents,  services, 
fees,  sales  loads,  defeijred  sales  loads, 
and  exchange  privilegtes  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  thrc  ugh  each 
prospectus.  The  Fund  will  disclose  the 
respective  expenses  ai  id  performance 
data  applicable  to  all  ( :lasses  of  shares 
in  every  shareholder  neport.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data^  however,  will  be 
prepared  on  a  per  clas 
respect  to  all  classes  ( 
Fund.  To  the  extent 
or  sales  Uterature  des 


of  the  Funds  will 
1  the  effect  that  a 

ler  person 
'  compensation  for 
id  shares  may 
1  of  compensation 
ticular  class  of 


[which  will  be 
iors. 

iisclose  the 

srformance  data, 


i  basis  with 
■  shares  of  that 
^y  advertisement 
ribes  the  expenses 


or  performance  data  apphcable  to  any 


class  of  shares,  it  will 


lisp  disclose  the 


respective  expenses  aad/or  performance 


data  apphcable  to  all  classes  of  shares. 
The  information  provided  by  applicants 
for  publication  in  any  newspaper  or 
similar  listing  of  the  Funds'  net  asset 
value  and  public  offering  prices  will 
present  each  class  of  shares  separately. 

11.  The  applicants  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  this  application  will  not 
imply  SEC  approval,  authorizatioil,  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  may  make 
pursuant  to  rule  12b-l  plans  or 
shareholder  services  plans  in  reliance 
on  the  exemptive  order. 

12.  Any  class  of  shares  with  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  of  shares 
("Target  Class")  on  the  basis  of  relative 
net  asset  values  of  the  two  classes, 
without  the  imposition  of  any  sales 
load.  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  HI.  Section  26,  of 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

13.  If  a  Fund  implements  any 
amendment  to  its  rules  12b-l  plan  (or, 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  the  plan,  Purchase 
Class  shares  will  stop  converting  into 
Target  Class  Shares  unless  shareholders 
of  the  Purchase  Class,  voting  separately 
as  a  class,  approve  the  proposal.  The 
Directors  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
Purchase  Class  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
("New  Target  Class"),  identical  in  all 
material  respects  to  the  Target  Class  as 
it  existed  prior  to  implementation  of  the 
proposal,  no  later  than  the  date  such 
shares  previously  were  scheduled  to 
convert  into  Target  Class  shares.  If 
deemed  advisable  by  the  Directors  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Purchase  Class  shares  for  a  new  class 
("New  Purchase  Class"),  identical  to 
such  existing  Purchase  Class  shares  in 
all  material  respects  except  that  the  New 
Purchase  Class  will  convert  into  the 
New  Target  Class.  The  New  Target  Class 
and  New  Purchase  Class  may  be  formed 
without  further  exemptive  relief 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  Directors  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition 


3.  any  additional  cost  associated  with 
the  creation,  exchange,  or  conversion  of 
the  New  Target  Class  or  New  Purchase 
Class  shall  be  borne  solely  by  the 
Advisor  and  the  Distributor.  Purchase 
Class  shares  sold  after  implementation 
of  the  proposal  may  convert  into  Target 
Class  shares  subject  to  the  higher 
maximum  payment,  provided  that  the 
material  features  of  the  Target  Class 
plan  and  the  relationship  of  such  plan 
to  the  Purchase  Class  are  disclosed  in  an 
effective  registration  statement. 

14.  TSC.  the  Funds'  distributor,  will 
adopt  compliance  standards  as  to  when 
each  class  of  shares  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  shares  of  the  Funds  to  agree  to 
conform  to  such  standards. 

15.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Directors  of 
the  Funds  including  a  majority  of  the 
Independent  Directors.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  the  Fund  to  meet  Class  Expenses 
shall  provide  to  the  Directors,  and  the 
Directors  shall  review,  at  least  quarterly, 
a  written  report  of  the  amounts  so 
expended  and  the  purposes  for  which 
such  expenditures  were  made. 

16.  Any  shareholder  services  plan 
with  respect  to  any  Future  Class,  which 
is  not  otherwise  governed  by  rule  12b- 
1,  will  be  adopted  and  operated  in 
accordance  with  the  procediu^s  set 
forth  in  rule  12b-l  (b)  through  (f)  as  if 
the  expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Release  No.  16619  (November 
2, 1989),  as  the  rule  is  currently 
proposed  and  as  it  may  be  reproposed, 
adopted,  or  amended. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-17101  Filed  7-13-94;  8:45  am) 
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ACTION:  Notice  of  results  of  1993  Annual 
Review  of  the  GSP. 


SUMMARY:  The  purpose  of  this  notice  is    ■ 
to  announce  the  disposition  of  the 
petitions  accepted  for  review  in  the 
1993  Annual  Review  of  the  GSP 
program. 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  Room  517,  Washington,  DC 
20506.  The  telephone  number  is  (202) 
395-6971. 

SUPPLEMENTARY  INFORMATION:  This 
publication  contains  the  dispositions  of 
the  petitions  accepted  for  review  in  the 
1993  Annual  Review  of  the  GSP 
program  (58  FR  53959).  These  petitions 
requested  changes  in  the  list  of  articles 
and  countries  eligible  for  duty-free 
treatment  under  the  GSP  program.  The 
GSP  is  provided  for  in  the  Trade  Act  of 
1974,  as  amended  (19  U.S.C.  2461- 
2465)  (the  1974  Act).  The  review  was 
conducted  pursuant  to  regulations 
codified  as  15  CFR  2007.  These  changes 
took  effect  on  July  1,  1994.  The 
President's  decisions  concerning  the 
1993  Annual  Review  have  also  been 
reflected  in  a  proclamation  (59  FR 
34329)  and  in  a  recent  USTR  press 
release  (the  press  release  is  available  by 
contacting  the  USTR  Public  Affairs 
Office  at  (202)  395-3230).  All 

Annex  I— 


Case  No. 


93-1  .. 
93-2.. 
93-3  .. 
93-4  .. 
93-5  .. 
93-6  .. 
93-7  .. 
93-8  . 
93-9.. 
93-10 
93-11 
93-12 


HtsNo. 

0805.30.40 

Limes 

0806.20.10  

Raisins  from  S 

2309.90.90(PT)  .:. 

Vitamin  Bl2fo 

2902,11.00  

Cyclohexane  . 

2918.30.20(PT)  ... 

Bulk  Ketoprofe 

2921.49.40(PT)  ... 

Selegiline  Hydi 

2933.39.37(PT)  ... 

Ethionamide  .. 

2937.92.20(PT)  ... 

Estradiol  Benzi 

2937.92.80(PT)  ... 

Estradiol  

2937.99.fi0(PT)  ... 

Trentxjione  Ac 

8529.90.10* 

Television  Turn 

9106.90.80(PT)  ... 

Timers  

93-13 I  4007.00.00  

93-14  I  7308.90.90{PT) 


93-15 
93-16 
93-17 
93-18 
93-19 
93-20 
93-21 
93-22  . 
93-23  . 
93-24  , 
93-25  . 
93-26  . 
93-27  . 
93-28  . 


4203 
7113 
8402 
8407. 
8409. 
8471. 
8471. 
8471. 
8471. 
8521. 
8525 
8525 
8525. 
8527 


21.40  

19.21  

.20.00  

.34.2080"  . 
.91.91  (PT) 

.20.00  

20.00  

91.00  

91.00  

10.60  

20.20  

20.50  

20.50  

31.40 


i 

Extruded  Rutib 
Steel  Grating  . 

C. 

Baset>all  Glove 
Gold  Rope  Chs 
Super-Heated  i 
Passenger  Car 
Alumtnum  Cylin 
Notebook-Type 
Notetxx)k-Type 
Personal  Comp 
Personal  Comp 
Video  Cassette 
Radiotel€pbor>e 
Cordless  Hands 
Cordless  Hands 
AM/FM  Cassett 


ACTION:  Notice  of  resuks  of  1993  Annual 
Review  of  the  GSP. 
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SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  disposition  of  the 
petitions  accepted  for  review  in  the 
1993  Annual  Review  of  the  GSP 
program. 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  Room  517,  Washington,  DC 
20506.  The  telephone  nurhber  is  (202) 
395-6971. 

SUPPLEMENTARY  INFORMATION:  This 
publication  contains  the  dispositions  of 
the  petitions  accepted  for  review  in  the 
1993  Annual  Review  of  the  GSP 
program  (58  PR  53959).  These  petitions 
requested  changes  in  the  list  of  articles 
and  countries  eligible  for  duty-free 
treatment  under  the  GSP  program.  The 
GSP  is  provided  for  in  the  Trade  Act  of 
1974,  as  amended  (19  U.S.C.  2461- 
2465)  (the  1974  Act).  The  review  was 
conducted  pursuant  to  regulations 
codified  as  15  CFR  2007.  These  changes 
took  effect  on  July  1,  1994.  The 
President's  decisions  concerning  the 
1993  Annual  Review  have  also  been 
reflected  in  a  proclamation  (59  PR 
34329)  and  in  a  recent  USTR  press 
release  (the  press  release  is  available  by 
contacting  the  USTR  Public  Affairs 
Office  at  (202)  395-3230).  All 


communications  with  respect  to  this 
notice  should  be  addressed  to  the 
Director.  Generalized  System  of 
Preferences,  Room  517,  600  17th  Street. 
NW.,  Washington,  DC  20506. 

The  1993  Annual  GSP  Review 
included  reviews  of  internationally 
recognized  worker  rights  practices  in 
ten  (10)  GSP  beneficiary  countries.  The 
reviews  of  worker  rights  practices  in 
Bahrain,  El  Salvador.  Fiji.  Guatemala. 
Oman  and  Thailand  were  continued 
from  the  1992  Annual  GSP  Review.  The 
reviews  of  worker  rights  practices  in  the 
Dominican  Republic,  Maldives,  Pakistan 
and  Peru  were  based  on  petitions  that 
were  accepted  in  the  1993  Annual  GSP 
Review.  At  the  conclusion  of  the  1993 
Annual  GSP  Review,  Bahrain,  El 
Salvador,  Fiji,  Oman  and  Peru  were 
found  to  have  taken  or  be  taking  steps 
to  afford  internationally  recognized 
worker  rights,  as  required  by  the  GSP 
law.  The  reviews  of  worker  rights 
practices  in  the  Dominican  Republic, 
Guatemala,  Maldives.  Pakistan  and 
Thailand  will  be  continued.  The 
reviews  of  worker  rights  practices  in  the 
Dominican  Republic  and  Guatemala 
will  be  continued  for  90  days;  the 
reviews  of  worker  rights  practices  in 
Maldives  and  Pakistan  will  be 
continued  for  one  year;  and  the  review 
of  worker  rights  practices  in  Thailand 
will  be  continued  until  certain  worker 


rights  are  reinstated.  In  addition,  the 
reviews  of  worker  rights  practices  in 
Costa  Rica,  Malawi  and  Paraguay  were 
terminated  in  December  1993.  after 
Costa  Rica,  Malawi  and  Paraguay  were 
found  to  have  taken  or  be  taking  steps 
to  afford  internationally  ret^ognized 
worker  rights,  as  required  by  the  GSP 
law. 

The  1993  Annual  GSP  Review 
included  reviews  of  the  adequacy  and 
effectiveness  of  intellectual  property 
rights  (IPR)  in  eight  (8)  GSP  beneficiary 
countries.  The  reviews  of  IPR  practices 
in  the  Dominican  Republic,  Guatemala 
and  Honduras  were  continued  from  the 
1992  Annual  GSP  Review.  The  reviews 
of  IPR  practices  in  Cyprus,  Egypt,  El 
Salvador,  Poland  and  Turkey  were 
based  on  petitions  that  were  accepted  in 
the  1993  Annual  GSP  Review  At  the 
conclusion  of  the  1993  Annual  GSP 
Review.  Cyprus,  Egypt  and  Guatemala 
were  found  to  provide  adequate  and 
effective  IPR  protection,  as  required  by 
the  GSP  law.  The  reviews  of  IPR 
practices  in  the  Dominican  Republic. 
Honduras,  El  Salvador,  Poland  and 
Turkey  will  be  continued.  In  addition, 
a  petition  that  sought  a  review  of  IPR 
practices  in  Venezuela  was  withdrawn 
in  October  1993. 

Frederick  L.  Montgomery, 

Chairman,  Trade  Policy  Staff  Commmef 
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Case  No. 


HfsNo. 


Product 


93-1  

0805.30 

93-2 

0806.20 

93-3 

2309.90 

93-4  .._, 

2902.11 

93-5 

2918.30 

9»-6 

2921.49 

93-7 

2933.39 

93^ 

2937.92. 

93-9  ....... 

2937.92. 

93-10  

2937.99. 

93-11  

8529.90. 

93-12  

9106.90. 

93-13 
93-14 

93-15 
93-16 
93-17 
93-18 
93-19  . 
93-20. 
93-21  . 
93-22  . 
93-23  . 
93-24  . 
93-25  . 
93-26  . 
93-27  . 
93-28  . 


1.40  ....... 

1.10  

).90{PT) 

.00  

).20(PT) 
3.40(PT) 
137{PT) 
i.20(PT) 
t.80(PT) 
).80(PT) 
1.102  ..... 
3.80{PT) 


4007.00.00  

7308.90.90{PT) 


Limes 


A.  Petitions  To  Add  Products  To  GSP 


Decision 


Raisins  from  Seedless  Grapes 
VitarTiinBl2for  Animal  Use  ..„ 

Cyclotiexane  .,_ 

Bulk  Ketoprofen 

Selegiline  Hydrochloride  

Ethionamide 

Estradiol  Benzoate 

Estradiol  , 


Trenlx)lone  Acetate 
Television  Tuners  ... 
Timers 


B.  Petitions  To  Remove  Products  From  GSP 

Extruded  RulJber  Thread 

Steel  Grating ;. .'.'":'"""'. 


4203.21.40 , 

7113.19.21  

8402.20.00  

8407.34.2080''  . 
8409.91. 91  (PT) 

8471.20.00  

8471.20.00  

8471.91.00  

8471.91.00  

8521.10.60  

8525.20.20  

8525.20.50  

8525.20.50  

8527.31.40  


C.  Petitions  To  Waive  Competitive  Need  Limits 

Baseball  Gloves  

Gold  Rope  Ctiain  Necklaces  !!".!"!!."!!!!.. 

Super-Heafed  Boilers '.."'"'.".!.".."...."!.!."!!. 

Passenger  Car  Engines .v.'!!.."'."!."!"!!.;!! 

Aluminum  Cylinder  Heads  ;..!"!..!'!"!."!!!!!."!!!"..!!! 

Notetxx)k-Type  Computers ..." """ 

Notebook-Type  Computers , !!"."I!.!.!."."'. 

Personal  Computers  "I^IZ. 

Personal  Computers „ "Zl"~'""l'"i 

Video  Cassette  Recorders .".. I."!."!"!1".".."."."!!.II!."!!.."'." 

Radtofetepborie  Transceivers ' 

Cordless  Handset  Teieptrone  '.."."!!!!l".l"..."!!!!!,"."." 

Cordless  Handset  Telephone  .......... "" 

AM/FM  Cassette  Player 


Gram. 

Deny. 

Grant. 

'Gtam. 

Deny 

'  Grant 

'  Gram. 

'Grant. 

'  Grant 

'Gram 

Grant 

Gram. 


Gram. 
3  Gram. 


Grant 
Grant 
Grant 
Gram. 
Gram. 
Grant 
Grant 
Gram. 
Grant 
Gram. 
Gram. 
Gram. 
Gram. 
Gram. 
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- 

' 

CaseTto. 

.   ..,           .  .1 

Product 

Decision 

93-29  

93-30  ._.... 
93-11 

aS?7.32.00 
8SSn.10.30 
8S29.90.10 

t 

Clock  Radios _ 

Combinatioo  TV/VCRs 

Withdrawn; 

Deny. 

QrM. 

, 

Television  Tuners .... ;.» . 

1 

1  P>r-tiirla  1 

rw«o 
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2  This  oeWion  requested  that  television  tuners  be  added  to  GSP  and  that  Indonesia  be  granted  a  waiver.  Grant  to  HTS  subheadinqs 
8529  90.01  and  8529.9029. 

3  Remove  lor  Veriezuel*  only. 

*Grant  to  HTS  subheadings  8407.34.18  and  8407.34.48. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD  94-049] 

Annual  Certiftcation  of  Cook  Inlet 
Regional  Citizens'  A<t/tsory  Council 

AGENCY:  Coast  Guard.  ix)T. 
ACTION:  Correction. 


SUMMARY:  This  docum  ;nt  corrects  the 

notice  (CGD  94-049)  p  iiblished  on 

Friday.  June  24, 1994, 

concerning  the  annual  i 

Cook  Inlet  Regional  Ci  izens'  Advisory 

Council. 


59  FR  32745) 
certification  of 


EFFECTIVE  DATE:  June  ^  1994  through 
May  31. 1995. 


FOR  FURTHER 

Janice  Jackson.  Project 

Environmental 

MEP-3),  (202)  267-05^ 

Guard  Headquarters, 

SW,  Washington.  DC 


INFORMATION  CONTACT:  Mrs. 
Manager,  Marine 
Protection  Division,  (G- 
U.S.  Coast 
2tl00  Second  Street 
0593-0001. 


SUPPt.EMENTARV  INFORMATION:  In  the  June 
24.  1994.  edition  of  th*  Federal 
Register,  the  notice  certifying  the  Cook 
Inlet  Regional  Citizens '  Advisory 
Council  inadvertently  -eferred  to  the 
Prince  William  Sound  Regional 
Citizens'  Advisory  Gov  ncil  in  the  last 
paragraph  of  the  notice  (59  FR  32745). 
The  last  paragraph  of  t  le  notice  is 
corrected  to  read  as  follows: 

Recertification 

By  letter  dated  June  k.  1994.  the  Chief, 
Office  of  Marine  Safetj ,  Security  and 
Environmental  Protect  on  certified  that 
the  Cook  Inlet  Regional  Citizens' 
Advisory  Council  qualifies  as  an 
alternative  voluntary  advisory  group 
ander  the  provisions  of  33  U.S.C. 
2732(o).  This  recertificption  terminates 
on  May  31, 1995. 


IMI 


Dated.  Julys.  1994. 
Joseph ).  Angela. 

Acting  Chief.  Office  of  Marine  Safety.  Security 

and  Environmental  Protection. 

|FR  Doc  94-17139  Filed  7-13-94;  8:45  am) 

BILLING  CODE  4919-14-M 

Federal  Aviation  Administration 

RTCA,  Inc.;  RTCA  Special  Committee 
172;  Future  Air-Ground 
Communications  in  the  VHP 
Aeronautical  Band  (118-137  MHz); 
Eleventh  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
172  meeting  to  be  held  August  2-5, 
starting  at  9:30  a.m.  (Tuesday  only).  The 
meeting  will  be  held  at  the  RTCA 
Conference  Room,  1140  Connecticut 
Avenue,  NW..  Suite  1020.  Washington, 
DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Introductory  remarks;  (2) 
Accept  agenda;  (3)  Review  summary  of 
10th  Plenary:  (4)  Full  committee  review 
of  the  mail  ballot  results  on  WG  2's  VHF 
Data  Radio  Signal-in-Space  MASPS 
Document;  (5)  Review  of  the  WG  I's 
VHF  Communications  System 
Recommendations.  FINAL  DRAFT  for 
the  full  committee  acceptance  of  the 
document;  (6)  Address  necessary  issues 
prior  to  initiating  WG  3's  VHF  Digital 
Radio  MOPS  program;  (7)  Other 
business;  (8)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Coimecticut  Avenue, 
NW..  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 


Issued  in  Washington.  IXZ.  on  July  6, 1994. 
David  W.Ford. 
Designated  Officer. 
|FR  Doc.  94-17022  Filed  7-13-94:  8:45  am) 

BILLING  CODE  4*10-f3-P 


RTCA,  Inc.;  RCTA  Special  Committee 
165;  Minimum  Operational 
Performance  Standards  for 
Aeronautical  Mobile  Satellite  Services 

Eleventh  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
147  meeting  to  be  held  August  16-18. 
starting  at  9:30  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room. 
1140  Connecticut  Avenue.  NW.,  Suite 
1020.  Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Welcome  and  introductions; 
(2)  Approval  of  the  summary  of  the 
tenth  meeting;  (3)  Chairman's  remarks; 
(4)  Working  Group  reports:  (a)  WG-1. 
Avionics  Equipment  Standards  (b)  WG- 
3,  System/Service  Performance  Criteria 
(c)  WG-5,  AMS(R)S  Voice;  (5)  Consider 
for  approval:  (a)  DO-210,  Change  No.  2 
(b)  DO-215.  Change  No.  1;  (6)  Other 
business;  (7)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC.  on  July  6. 1994 
David  W.  Ford. 
Designated  Officer. 

IFR  Doc.  94-17023  Filed  7-13-94;  8:45  ami 
BH.UNG  CODE  4910-13-M 


RTCA,  Inc.;  RTCA  Special  Committee 
147;  Minimum  Operational 
Performance  Standards  for  Traffic      ."" 
Alert  and  Collision  Avoidance  Systems 
Airborne  Equipment;  Meeting 

Forty-Sixth  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
147  meeting  to  be  held  August  11-12^ 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room, 
1140  Connecticut  Avenue,  NW.,  Suite 
1020,  Washington.  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductc^ 
remarks;  (2)  Review  of  meeting  agenda; 
(3)  Approval  of  the  minutes  of  the  Forty- 
Fifth  meeting  held  on  April  25-26, 
1994;  (4)  Report  of  working  group 
activities:  (a)  Operations  Working  Group 
(OWG)  (b)  Separation  Assurance  Task 
Force  (c)  Requirements  Working  Group 
(d)  Enhancements  Working  Group;  (5) 
Report  of  FAA  TCAS  Program 
Activities:  (a)  TCAS  I  (b)  TCAS  II  (c) 
TCAS  III  (d)ATC  Applications 
Activities;  (6)  Review  of  international 
activities/issues;  (7)  Review  and  update 
of  verification  and  validation  process; 
(8)  Review  of  action  items  from  last 
meeting;  (9)  Other  business;  (10)  Date 
and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  July  6, 1994. 
David  W.Ford, 
Designated  Officer. 
IFR  Doc.  94-17024  Filed  7-13^94;  8:45  am| 

BILLING  CODE  4940-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement:  Del 
Norte  County,  California. 

agency:  Federal  Highway 
Administration  (FHWA),  EfOT. 
ACTION:  Notice  of  availability. 


SUMMARY:  FHWA,  in  cooperation  with 
the  California  Department  of 
Transportation,  is  issuing  this  notice  to 
advise  the  public  that  an  environmental 
impact  statement  has  been  prepared  for 


RTCA,  Inc.;  RTCA  Special  Committee 
147;  Minimum  Operational 
Performance  Standards  for  Traffic 
Alert  and  Collision  Avoidance  Systems 
Airborne  Equipment;  Meeting 

Forty-Sixth  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
147  meeting  to  be  held  August  11-12; 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room, 
1140  Connecticut  Avenue,  NVV.,  Suite 
1020,  Washington.  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductc^ 
remarks;  (2)  Review  of  meeting  agenda; 
(3)  Approval  of  the  minutes  of  the  Forty- 
Fifth  meeting  held  on  April  25-26, 
1994;  (4)  Report  of  working  group 
activities:  (a)  Operations  Working  Group 
(OWG)  (b)  Separation  Assurance  Task 
Force  (c)  Requirements  Working  Group 
(d)  Enhancements  Working  Group;  (5) 
Report  of  FAA  TCAS  Program 
Activities:  (a)  TCAS  I  (b)  TCAS  11  (c) 
TCAS  III  (d)  ATC  AppUcations 
Activities;  (6)  Review  of  international 
activities/issues;  (7)  Review  and  update 
of  verification  and  validation  process; 
(8)  Review  of  action  items  from  last 
meeting;  (9)  Other  business;  (10)  Date 
and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  July  6, 1994. 
David  W.  Ford, 
Designated  Officer. 
jFR  Doc.  94-17024  Filed  7-13-^94;  8:45  am) 
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Federal  Highway  Administration 

Environmental  Impact  Statement:  Del 
Norte  County,  California. 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  availability. 


summary:  FHWA.  in  cooperation  with 
the  California  Department  of 
Transportation,  is  issuing  this  notice  to 
advise  the  public  that  an  environmental 
impact  statement  has  been  prepared  for 


a  proposed  highway  project  in  Del  Norte 
County,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Schultz,  Chief,  District  Operations-A. 
Federal  Highway  Administration,  980 
Ninth  Street,  Suite  400,  Sacramento. 
California  95814-2724.  Telephone: 
(916)551-1314. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  California 
Department  of  Transportation,  the 
National  Park  Service,  the  California 
Department  of  Parks  and  Recreation, 
and  the  United  States  Army  Corps  of 
Engineers  has  prepared  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  Route  101  in 
Del  Norte  County,  California.  The 
proposed  improvement  would  involve 
the  realignment  of  the  existing  Route 
101  between  post  miles  20.3  and  22.3 
approximately  8.5  to  5.3  kilometers 
(5.2-3.3  miles)  south  of  Crescent  City. 
Improvements  are  needed  to  the  existing 
alignment  due  to  the  continuing  high 
accident  rate  and  to  correct  operational 
deficiencies.  Alternatives  under 
consideration  include  (1)  taking  no 
action  (2)  adding  shoulders  and  a 
median  to  the  existing  alignment  (3) 
minor  realignment  of  the  existing  three- 
land  conventional  highway  and 
widening  to  include  shoulders  and 
median  (4)  complete  realignment  and 
construction  of  a  new  three-lane 
conventional  highway  (5)  complete 
realignment  and  construction  of  a  new 
four-lane  expressway.  Potential 
unavoidable  adverse  impacts  include 
displacement  of  state  and  national 
parkland,  old  growth  trees  including 
redwoods,  sensitive  wildlife  species 
including  the  listed  federal  threatened 
and  state  endangered  marbled  murrelet, 
and  soil  erosion.  As  part  of  the  public 
involvement  process  for  this  project,  a 
public  hearing  has  been  planned  in 
Crescent  City  on  August  30,  1994. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  Comments  or  questions 
concerning  this  proposed  action  and  the 
EIS  should  be  directed  to  the  FHWA  at 
the  address  provided  above.  (Catalog  of 
Federal  Domestic  Assistance  Program 
Number  20.205,  Highway  Research, 
Planning  and  Construction.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program.) 


Issued  on  July  6. 1994. 
G.P.  Bill  Wong, 

Senior  Transportation  Engineer. 
jFR  Doc.  94-17111  Filed  7-13-94;  845  am) 

BILUNC  COOE  4910-22-M       - 


Environmental  Impact  Statement- 
Aurora,  CO 

AGENCY:  Federal  Highway 
Administration  (FHWA)," DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
combined  environmental  impact/ 
Section  4(f)  evaluation  will  be  prepared 
for  a  proposed  project  in  Aurora. 
Colorado. 

FOR  FURTHER  INFORMATION  CONTACT; 
Ronald  A.  Speral.  Design/ 
Environmental  Coordinator,  FHWA 
Colorado  Division;  555  Zang  Street. 
Room  250;  Lakewood  Colorado  80228; 
Telephone  (303)  969-6730,  extension 
368. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Colorado  Department  of  Transportation 
(CDOT),  the  U.S.  Army  Corps  Engineers, 
and  the  Regional  Transportation  District 
(RTD).  will  prepare  draft  and  final 
environmental  impact  statements  and 
draft  and  final  Section  4(f)  evaluations 
(for  use  of  parkland)  on  a  proposal  to 
improve  SH  83  (Parker  Road)  in  Aurora. 
Colorado.  The  City  of  Aurora  and  the 
Colorado  Division  of  Parks  and. 
Recreation  will  be  commenting 
agencies.  The  proposed  improvement 
would  involve  upgrading  the  1-225/ 
Parker  Road  interchange,  widening 
Parker  Road  along  the  V*  mile  segment 
between  Peoria  Street  and  Hampden 
Avenue,  and  constructing  new  grade 
separations  to  replace  the  Parker  Road 
Intersections  at  Vaughn  Way  and  at 
Hampden  Avenue.  These  improvements 
to  Parker  Road  are  considered  necessary 
to  relieve  significant  existing  traffic 
congestion  and  safety  problems. 

The  alternatives  to  be  considered  in 
the  EIS/4(f)  evaluation  include  the 
following: 

(1)  The  No  Build  Alternative  (taking 
no  action) 

(2)  Congestion  Management 
Alternative.  This  alternative  would 
consist  of  the  implementation  of  several 
traditional  and/or  nontraditiona) 
congestion  management  strategies.  The 
potential  operational  benefits  of  any 
combination  of  strategies  would  be 
considered.  Only  those  combined 
strategies  that  are  capable  of  meeting  the 
project's  mobility  objectives  (including 
a  minimum  peak  hour  Level  of  Service 
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"E"  for  general  traffic)  will  be  analyzed 
for  their  environmental  impacts. 

(3)  Alternative  3  (as  i    ' 
Citizens'  Advisory  Cor 
Report  and  Recommer 
City  Council,  Novemb 
described  as  follows: 

At  1-225,  a  two-lane  iflyover  ramp 
(Ramp  G)  would  elevatje  from  the  right 
side  of  Parker  Road  an^  cross  over  it 
south  of  the  existing  interchange 
(toward  Cherry  Creek  State  Park).  The 
ramp  would  cross  over  1-225  near  RTD's 
Nine  Mile  f)ark-n-RideJ 

An  oD-ramp  from  th^  intersection  of 
Parker  Road  and  Peoria  Street  to 
southbound  1-225  wouild  replace  the 
existing  on-ramp  betw^n  the  park-n- 
Ride  and  1-225.  I 

A  loop  ramp  around  |the  park-n-Ride 
would  replace  the  signal  on  Parker  Road 
that  now  serves  the  southbound  1-225  to 
southeast — bound  Parlir  Road 
movement. 

All  other  existing  rai^ps  would 
remain  at  grade,  but  w()uld  be  relocated 
slightly  to  accommodate  widening  of 
Parker  Road.  The  northijound  1-225  off- 
ramp  to  northwest-boufid  Parker  Road 
would  provide  for  triply  (one  new)  left 
turn  lanes.  | 

South  of  1-225,  Vaughn  Way  would 
be  grade  separated  to  pass  beneath 
Parker  Road.  Two  way  access  roads, 
providing  right-in,  right -out  access  to 
and  from  Parker  Road,  would  replace 
the  existing  signalized  intersection. 

At  Hampden  Avenuci  a  half  (split) 
urt)an  interchange  would  replace  the 
existing  intersection.     | 

All  of  the  above  irapnovements  would 
eliminate  three  existing  signals  for 
through  traffic  movem^ts  along  the  V4 


jferenced  in  the 

would  be 
^3,  writh  the 
}nt  of  Ramp  G. 
ip  would  cross 
end  of  the  I- 


mile  segment  of  Parker  | 

(4)  Alternative  8  (as  i 
November  1992  Report) 
identical  to  Alternative 
exception  of  the  ah£ 
The  two-lane  flyover  1 
over  1-225  near  the  nor 
225  structures  over  Parker  Road. 

All  build  altemativea  will  include 
pedestrian  and  bicycle  facility 
improvements.  Operationally  feasible 
congestion  management  strategies  will 
be  investigated  in  conjunction  with  the 
build  alternatives  and  incorporated  as 
appropriate. 

Seventeen  public  meetings  have  been 
held  on  the  project  sinoe  March  31. 
1992.  An  agency  scoping  meeting  was 
held  by  CDOT  with  FHJVA,  the  U.S. 
Army  Corps  of  Engineets,  the  Colorado 
Division  of  Parks  and  Recreation,  RTD. 
and  the  City  of  Aurora  (in  April  20, 
1994.  Letters  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  federal,  state,  and 
local  agencies.  ""Open  house"  and/or 


fMI 


informal  meetings  for  the  general  public 
will  be  held  during  development  of  the 
draft  EIS.  A  pubhc  hearing  will  be 
conducted  during  the  public  comment 
period  for  the  draft  EIS/4(f)  evaluation. 
Public  notice  will  be  given  of  the  time 
and  place  of  future  public  meetings  and 
for  the  hearing.  The  draft  EIS/4(f) 
evaluation  will  be  available  for  public 
and  agency  review  during  a  45-day 
comment  period. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  draft  EIS/4(f) 
evaluation  should  be  directed  to  the 
FHWA  at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovenunentai  consultaUoa  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  July  6. 1994. 
Ronald  A.  Spenil, 

Design/Environmental  Coordinator, 
Lakewood.  Colorado. 

(FR  Doc.  94-17112  Filed  7-13-94;  8:45  am) 
BtLUNG  CODE  M10-22-4I  ^ 


Maritime  Administration 
[Docket  S-908] 

Lykes  Bros.  Steamship  Co.,  Ltd.; 
Application  for  Auttwrization  to 
increase  Participation  in  a  Reciprocal 
Space  Charter  and  Coordinated  Sailing 
Agreement  With  a  Foreign  Carrier 

By  application  of  Jime  28, 1994,  Lykes 
Bros.  Steamship  Co.,  Inc.  (Lykes) 
requests  the  Maritime  Administration's 
(MARAD)  permission  under  Section  804 
of  the  Merchant  Marine  Act,  1936,  as 
amended  (Act)  to  increase  the  number 
of  vessels  from  three  to  five  operated  by 
Deppe  Linie  GmbH  ("Deppe")  under  the 
cooperative  Working  Agreement,  Space 
Charter  Agreement  and  Sailing 
Agreement  between  Lykes  and  Deppe 
(FMC  No.  232-011253). 

On  December  20, 1989.  MARAD 
granted  Lykes  a  waiver  under  Section 
804  under  special  circumstances  and  for 
good  cause  shown  to  participate  in  the 
reciprocal  space  charter  and 
coordinated  sailing  agreement  with 
Deppe  for  the  trade  between  the  U.S. 
Gulf  and  East  Coast  and  North  Europe 
until  the  expiration  of  Lykes'  ODSA 
Contract,  MA/MSB-451.  MARAD 
retained  the  right  to  approve  any 
increase  in  participating  vessels  by 
Deppe  beyond  a  total  of  three. 


Deppe  intends  to  operate  additional 
vessels  in  the  trade.  Accordingly,  Lykes 
now  seeks  permission  to  participate  in 
a  space  cluuter  with  Deppe  for  up  to  five 
vessels  under  the  agreement.  Lykes 
notes  that  no  other  change  is  sought  in 
the  Section  804  approval.  No  change  is 
sought  in  the  U.S.-flag  vessels  covered 
by  the  ^reement  or  the  geographic 
scope  of  the  agreement. 

Lykes'  believes  that  its  participation 
in  a  space  charter  with  respect  to  an 
additional  two  Deppe  vessels  is 
warranted  by  special  circumstances  and 
good  cause.  According  to  Lykes,  the 
agreement  has  succeeded  to  date 
because  it  permitted  Lykes  and  Deppe  to 
rationalize  and  improve  service  to  their 
custonlfers  in  a  markedly  overtonnaged 
trade.  Now  Lykes  and  Deppe  both  need 
the  flexibility  to  expand  service 
incrementally  to  meet  customer 
demands. 

Additional  of  two  vessels  under  this 
agreement  would  greatly  assist  Lykes. 
Lykes  maintains  that  no  adverse  impact 
from  the  addition  of  such  vessels  could 
occur  to  other  U.S.  vessel  operators. 
First,  this  request  would  amount  to  a 
very  modest  increase  in  the  ships  now 
available  under  the  agreement  and  only 
a  minuscule  increase  in  the  capacity  in 
the  trade.  Second,  much  of  the  capacity 
utilized  in  this  service  is  devoted  to  the 
U.S.  Gulf/North  trade  and  the  trades 
between  Europe/Mexico  and  the  U.S./ 
Mexico  where  there  is  no  competing 
U.S.  carrier. 

Section  804(a)  of  the  Act  provides  that 
"it  shall  be  unlawful  for  any  contractor 
receiving  operating-differential  subsidy 
under  Title  VI  •  *  "to  own,  charter,  act 
as  agent  or  broker  for,  or  operate  any 
foreign-flag  vessel  which  competes  with 
any  American-flag  service  determined 
by  the  Secretary  of  Transportation  to  be 
essential  as  provided  in  section  211  of 
this  Act."  Section  804(b)  states  that  this 
provision  may  be  waived  by  the 
Secretary  under  special  circumstances 
and  for  good  cause  shown. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  Room  7300.  Nassif 
Building,  400  Seventh  Street  SW., 
Washington.  DC  20590.  Comments  must 
be  received  no  later  than  5:00  p.m.  on 
July  27. 1994.  This  notice  is  published 
as  a  matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  decision  on  the 
application,  as  filed  or  as  may  be 


amended.  The  Maritime  Administrator 
will  consider  anycomments  submitted 
and  take  such  action  with  respect 
thereto  as  may  be  deemed  appropriate. 


(C 
Pr 
Sv 
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amended.  The  Maritime  Administrator 
will  consider  anycomments  submitted 
and  take  such  action  with  respect 
thereto  as  may  be  deemed  appropriate. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-Differential 
Subsidies)) 

By  Order  of  the  Maritime  Administrator. 


Dated:  July  11,1994. 
Joel  C.  Richard. 

Acting  Secretary,  Maritime  Administration 
IFR  Doc.  94-17106  Filed  7-13-94;  8:45  ami 
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Sunshine  Act  Meetings 


This  section  of  the  FEDI  RAL 
contains  notices  of  meetings 
the  "Government  in  the 
L  94-409)  5  use.  552^>(e)(3) 


REGISTER 
published  under 
i  Sunshine  Art"  (Pub. 


AFRICAN  0EVELOPMEN1  FOUNDATION 
BOARD  OF  DIRECTORS  I KEETING 
TIME:  10:00  a.m.-l:00  p.m. 
PLACE:  ADF  Headqua  rters. 
DATE:  Tuesday.  19  Jufv  1994. 
STATUS:  Open. 

Agenda 

10:00    President's  Repx^rt 

11:30    Lunch 

12:30    Executive  Sessitjn 

If  you  have  any  qu«  si 
comments,  please  dir  jct 
Janis  McCoIlim,  Exec  uti 
the  President,  who  cajn 
(202) 673-3916. 
Gregory  Robeson  Snxith , 
President. 

[PR  Doc.  94-17252  Filei  7-12-94:  2:33  pml 
BILLING  CODE  «11«-01-M 


provisions  i 


FEDERAL  DEPOSIT  INSUPANCE 

CORPORATION 

Notice  of  Agency  Me^t 

Pursuant  to  the 
"Government  in  the 
U.S.C.  552b),  notice  i 
at  3:33  p.m.  on  Mond  sy 
the  Board  of  Director 
Deposit  Insurance  Co  porat 
closed  session  to  con;  ;i 


RecommehdatioD  reg<  rd 
administrative  enforcen  enf 

MatirTs  relating  to  the 
a  certain  insured  deposi  ;ory 

Matters  relating  to  thi 
corporate,  suptervisory, 
activities. 

Application  of  Carrol 
F.S.B.,  CarroUton.  Georj  i 
federally  chartered  stoc 
Federal  deposit  insuran  e 

Recommendation  reg;  rd 
of  depository  institutior  s 
the  Corporation  in  its  a  pac 
liquidator,  or  liquidatin 
assets: 
Memorandum  re: 

Various  Failed  Depos 
Nationwide 

Case  No.  507-09290-44 


In  calling  the  meeting 
determined,  on  motiqn 
Jonathan  L.  Fiechter 
Office  of  Thrift  Supeijv 
by  Director  Eugene  A 


IMI 
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ions  or 

them  to  Ms. 
ive  Assistant  to 
be  reached  at 


mg 

of  the 
$unshine  Act"  (5 
hereby  given  that 
.July.  11,  1994, 
of  the  Federal 

ion  met  in 
der  the  following: 


mgan 
proceeding, 
probable  failure  of 

institution. 
Corporation's 
nd  resolution 

on  Federal  Bank, 
a,  a  proposed  new 

savings  bank,  for 

ing  the  liquidation 
'  assets  acquired  by 

ity  as  receiver, 
agent  of  those 


lory  Institutions 
BOD 


the  Board 
of  Director 
Acting  Director, 
ision),  seconded 
Ludwig 


(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Coq)oration 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  of)en  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17  Street,  NW.,  Washington,  DC. 

Dated:  July  12, 1994. 
Federal  Deposit  Insurance  Corjioration. 
E.  Elizabeth  Hayes, 
Acting  Assistant  Executive  Secretary. 
|FR  Doc.  94-17303  Filed  7-12-94;  2:35  pml 

BILLING  CODE  S714-01-M 

FEDERAL  ELECTION  COMMISSION 

"FEDERAL  REGISTER"  NUMBER:  94-16596. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  July  14, 1994, 10:00  a.m. 
Meeting  Open  to  the  Public. 

The  following  item  was  Added  to  the 
Agenda: 

Revised  Directive  No.  3.  Debt  Settlement 
Procedures. 

DATE  AND  TIME:  Tuesdav,  Julv  19,  1994 
at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

§437g. 
.Audits  conducted  pursuant  to  2  U.S.C. 

§437g,  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  jjersonnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  July  21,  1994 
at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington. 
DC  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 


rTEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1994-18:  Edward  ).  Sack 

on  behalf  of  the  International  Council  of 

Shopping  Centers  (ICSC) 
Advisory  Opinion  1994-19:  Andrew  VV. 

Cohen  for  the  American  Society  of 

Anesthesiologists,  Inc. 
Advisory  Opinion  1994-21:  William  M. 

Hermelin  of  American  Pharmaceutical- 
Association  PAC 
Regulations: 
MCFL  Rulemaking:  Summary  of  Comments 

and  Draft  Final  Rules  (continued  from 

meeting  of  July  14, 1994) 
Personnal  Use  of  Campaign  Funds:  Request 

for  Additional  Comments  (tentative) 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATK>N: 
Ron  Harris,  Press  Officer,  Telephone: 
(202)  219-4155. 
IFR  Doc.  94-17297  Filed  7-12-94:  2:34  pm| 

BILUNG  COOE  671$-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesdav.  " 

July  20,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2lst  Streets. 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federol 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  mav  ca!) 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  12.  1994. 
Jennifer  ].  Johnson, 
Associate  Secretory  of  the  Board. 
IFR  Doc.  94-17314  Filed  07-12-94:  3  5V  p~.| 
BILLING  COOE  621IM>1-P 

FOREIGN  CLAIMS  SETTLEMENT  COMMtSSICN 
F.C.S.C.  Meeting  Notice  No.  10-&4 
Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 


Federal  Register  /  Vol.  59,  ^ 

(45  CFR  Part  504).  and  theGovemment         d 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters      ^^ 
specified,  as  follows'  .  ■, 


Date  and  Time 

.    Subject  Matter 

Tiies..  luly  26. 

Oral  Hearings  on  objec- 

1994 M 

tions  to  Proposed  De- 

cisions      issued       on 

claims  against  Iran: 

tono  n  m   .. 

tR-2672— Marv      T. 

Reza. 

tR-2725— Arianne 

M.  Reza. 

IR-3D89— David     M 

Reza 

(R-3090— Par>'        L. 

Reza. 

IR-3091— Sharieh 

M.  Lira. 

IR-3092— Michael   J. 

Reza. 

IR-3093— Nora       C. 

> 

GirshicL 

11  OOa.m     . 

IR-1833— Albert 

Monasebian. 

IR-1834— Shahnaz 

M.  Goldman. 

IR-1835— Paridokht 

Melamed. 

IR-2196— Mahdikht 

Monasebian. 

12:00  noon  .. 

lR-3113— Linda      Z. 

Balint. 

2:00  p.m 

IR-0964— Walter      J. 

Johnson. 

3:00  p.m 

IR-098O— Richard    J. 

Hallwood. 
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(45  CFR  Part  504).  and  theGovemment 
in  the  Sunshine  Act  (5  U.S.C.  552bJ. 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 


Date  and  Time 
Tues..  luly  26. 


tn-nn  a  m 


irooa.m 


12:00  noon 

2:00  p.m  .... 
3:00  p.m  .... 


.    Subject  Matter 

Oral  Hearings  on  objec- 
tions to  Proposed  De- 
cisions      issued       on 
claims  against  Iran: 
tR-2672— Mary      T. 

Reza. 
(R-2725— Arianne 

M.  Reza. 
IR-3D89— David     M. 

Reza 
(R-3090— Pary        L. 

Reza. 
IR-3091— Sharieh 

M.  Lira. 
IR-3092— Michael   J. 

Reza. 
lR-3093— Nora       C. 

CirshicL 
IR-1833— Albert 

Monasebian. 
IR-1834— Shahnaz 

M.  Goldman. 
IR-1835— Paridokht 

Melamed. 
IR-2196— Mahdikhl 

Monasebian. 
IR-3113— Linda      Z. 

Balint. 

lR-0964— Walter     |. 

Johnson. 
IR-0980— Richard   J. 

Hallwood. 


Date  and  Time 

3:30  p.m 

4:00  p.m 


Wed..  July  27. 
1994  at  10:30 

a.m. 


Subject  Matter 

IR-3G43— Carolina 
Chandlers  Corp. 
IR-Q386— Intem'l 
School  Supply. 
Consideration     of     Pro- 
posed    Decisions     on 
claims  against  Iran. 


Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Ail  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission.  600  E 
Street.  NW.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intentioi/to  observe  a  meeting,  may  be 
directed  «»:  Administrative  Officer. 
Foreign  Claims  Settlement  Commission. 
600  E  Street.  NW..  Room  6029, 
Washington,  IX:  20579.  Telephone: 
(202) 616-6988. 

Dated  at  Washington.  DC  on  July  11. 1994 
Judith  H.  Lock, 

Administrative  Officer. 

IFR  Doc.  94-17164  Filed  7-11-94;  5:03  pm| 

B4LUNG  CODE  4410-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  July  18, 1994. 

A  closed  meeting  will  be  held  on 
Monday,  July  18, 1994.  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 


Commission,  and  reoording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b{c)(4).  (8),  (9KA)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday.  July  18, 
1994,  at  10:00  a.m..  wfill  be: 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Monica 
Parry  (202)  942-0600. 

Dated:  July  11,1994. 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  94-17233  Filed  7-12-94;  1:05  pm) 
BiLUNC  CODE  SOIO-OI-M 
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Corrections 


994 


This  section  of  the  FEDERAL  REGISTER 
contains  edttonai  cofrections  of  previously 
puWished  PresidenMU,  Rule,  Proposed  Rule, 
and  Notice  documenis.  These  corrections  are 
prepared  by  the  Offk  ;e  of  the  Federal 
Register.  Agency  pr<  pared  corrections  are     ; 
issued  as  signed  do«  lurnents  and  appear  in    ' 
ttie  appropriate  docu  ment  categones 
elsewhere  in  the  issue. 


JUSTICE 
Naturalization  Service 


DEPARTMENT  O- 
Immigration  and 

8  CFR  Part  299 

PNS  No.  1638-93] 
RIN1115-AD58 

Immigration  and  Rationality  Forms 
Correction 

In  rule  document 
on  page  25555  in 


94-11955  beginning  , 
he  issue  of  Tuesday, 


May  17, 1994,  make  (he  following 
correction: 

§299.1    [Corrected] 

1.  On  page  25556,  in  §299.1,  in  the 
table,  in  the  first  column,  in  the  second 
line,  "CDC  4.22-1"  should  read  'CDC 
4.222-1". 

§299.5    [Corrected] 

2.  On  page  25559,  in  §  299.5.  in  the 

,  table,  in  the  2d  column,  in  the  16th  line, 
"Detailed"  should  read  "Detained". 

3.  On  page  25560,  in  §  299.5,  in  the 
table,  in  the  1st  column,  in  the  16th 
line.  "1-660A"  should  read  "1-600A". 

BILLING  COOE  1506-01-D 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34254;  Fife  No.  SR-N:ASD- 
94-37] 

Self-Regulatory  Organizatrons;  Notice 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Naitonat 
Association  of  Securities  Deal^ers,  Inc. 
Relating  to  Initial  Ouotatiorvs  of  Initial 
Public  Offerings 

Correction 

In  notice  document  94-15933 
appearing  on  page  33808.  in  the  issue  of 
Thursday,  June  30, 1994.  in  the  firs! 
column,  the  file  number  should  read  as 
set  forth  above. 

etLUNG  COOE  1S0S-01-D 


Thursday 
July  14,  1994 


^B  am 

f  1 


Part  II 

Department  of 
Justice 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Competitive  Discretionary  Assistance 
Program  and  Application  Kit;  Final 
Comprehensive  Plan  and  Notice  of 
Availability  for  Fiscal  Year  1994;  Notice 
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DEPARTMENT  of  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Rnal  Comprehensive  Plan  for  Fiscal 
Year  1994  and  Notification  of  the 
Availability  of  tha  FY  1994  Competitive 
Discretionary  Assistance  Program  and 
the  Application  idt 


AGENCY:  Office  of 
OfSce  of  Juvenile 


ustice  Programs, 
ustice  and 


Delinquency  Previ  mtion. 


ACnoi:  Notice  of 


"inal  F^rogram  Plan  for 


Fiscal  Year  1994  and  Notice  of  the 
Availability  of  the  Competitive 
Discretionary  Ass  stance  Programs  and 
Juvenile  Justice  A  }plication  Kit  for 
Fiscal  Year  1994. 


Pm 


o 


p  ibli 


scTJtionary . 


leer 
ol  her ! 


SUMMARY:  The  Of^ce 
•nd  Delinquency 
publishing  this 
Comprehensive 
1994  and  Notice 
the  Competitive 
Assistance  Progra^ 
Justice  Applicatioi  i 
1994  (a  separate 
Competitive  Di 
Programs  and  the 
available  in  one 
Juvenile  Justice 

The  OJJDP 
the  discretionary 
aimouncements, 
administrative 
application  form 
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ADDRESSES:  Office 
and  Delinquency 
6J33  Indiana  Aveniie 
DC  205  31. 
FOR  FURTHER 
Program  inquirie: 
the  attention  of  th< 
person  identified 
program 

information,  contact 
Management  Anal 
Dissemination  Uni  t 
(This  is  not  a  toll- 
SUPPt.EMENTARY 
accordance  with 
Title  n  of  the  Ju 
Delinqufflicy 
(JJDP  ActJ,  as 
5614(b)(5KA).  the 
ofOJJDPispublislii 


:i 


announce  ment 


IMI 


of  Juvenile  Justice 
Prevention  is 
Nqtice  of  its  Final 
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Comprehensive  Plan  describing  the 
juvenile  Justice  and  Delinquency 
Prevention  Programs  which  OffDP 
intends  to  fiind  diuing  Fiscal  Year  1994. 
This  Final  Plan  includes  activities 
authorized  in  parts  C  and  D  of  title  D  of 
the  JJDP  Act  (42  U.S.C.  5651-5665b). 
-     The  1984  Amendments  to  the  JJDP 
Act  established  Title  IV,  the  Missing 
Children's  Assistance  Act.  tn 
accordance  with  Section  406<a)  of  Title 
IV  of  the  JPP  Act,  42  U.S.C.  5776(a), 
OIJDP  annoimced  in  this  Final  Piognm 
Plan  priorities  for  grants  and  contracts 
under  section  405.  42  U.S.C  5775,  of 
the  Missing  Children's  Assistance  Act. 

Application  Requirements 

See  .Application  Kit. 
Eligibility  Requirements 

Applications  are  invited  frtrni  eligible 
pubUc  and  private  agencies,    . 
organizations,  educaticnal  institutions, 
individuals,  or  combinations  thereof. 
Eligibility  differs  from  program  to 
program.  Please  consult  application  kit 
for  individual  program  announcements 
for  specific  eligibility  requirements. 
Where  eligible  for  an  assistance  award, 
private  for  profit  organizations  must 
agree  to  waive  any  profit  or  fiee.  Joint 
apphcations  by  two  or  more  eligible 
applicants  are  welcome,  as  long  as  one 
organization  is  designated  as  the 
primary  applicant  and  the  other(s)  as  co- 
appUcantis).  Applicants  must 
demonstrate  that  they  have  experience 
in  the  design  and  implementation  of  the 
type  of  program  or  program  activity  for 
which  they  are  an  applicant. 

Selection  Criteria 

All  applications  will  be  evaluated  and 
rated  by  a  peer  review  panel  according 
to  announced  selection  criteria.  Peer 
review  will  be  conducted  in  accordance 
Mfith  the  OJJDP  Competition  and  Peer 
Review  Policy,  28  CFR  part  34,  subpart 
B.  General  selection  criteria  for  each 
competitive  program  will  determine 
applicants'  responsiveness  to  minimum 
program  application  requirements, 
organizational  capability,  and 
thoroughness  and  innovativeness  in 
responding  to  strategic  issues  related  to 
project  implementation.  Each 
competitive  program  aiuioimcement 
may  also  indicate  additional  program- 
specific  review  criteria  and/or  changes 
in  points  assigned  to  criteria  used  in  the 
peer  review  for  that  particular  program.  - 

Peer  reviews  will  use  the  following 
criteria  to  rate  applications  unless  the 
program  aimoimcement  contains 
separate,  program-specific  selection 
criteria: 

1.  Statement  of  the  Problem.  (20 
points)  The  applicant  includes  a  clear. 


concise  statement  of  the  problem 
addressed  in  this  program. 

2.  Definition  of  Objectives.  (20  points) 
The  goals  and  objectives  are  clearly 
defined  and  the  objectives  are  clear, 
measurable,  and  attainable. 

3.  Project  Design.  (20  points)  The 
project  design  is  sound  and  constitutes 
an  effective  approach  to  meet  the  goals 
and  objectives  of  this  program.  The 
design  provides  a  detailed 
implementation  plan  with  a  timeline 
which  indicates  significant  milestones 
in  the  project,  due  dates  for  products^ 
and  the  nature  of  the  products  to  be 
submitted.  The  design  contains  program 
elements  directly  linked  to  the 
achievement  of  the  project. 

4.  Management  Structure.  (15  points) 
The  project's  management  structure  and 
staffing  is  adequate  to  successfully 
implement  and  complete  the  project. 
The  management  structure  for  the 
project  is  consistent  with  the  project 
goals  and  tasks  described  in  the 
application.  Application  explains  how 
the  management  structure  and  staffing 
assignmeius  are  consistent  with  the 
needs  of  the  program. 

5.  Organizational  Capabihty.  (15 
points]  The  applicant  organization's 
potential  to  conduct  the  project 
successfully  must  be  documented. 
Apphcant  demonstrates  that  staff 
members  have  sufficient  substantive 
expertise  and  technical  experience.  The 
applications  will  be  judged  on  the 
appropriateness  of  the  position 
descriptions,  required  qualifications, 
and  staff  selection  criteria. 

6.  Reasonableness  of  Costs.  (lOpointsJ 
Budgeted  costs  are  reasonable, 
allowable,  and  cost  effective  for  the 
activities  proposed,  and  are  directly 
related  to  the  achievement  of  the 
program  objectives.  All  costs  are 
justified  in  a  budget  narrative  that 
explains  how  costs  are  determined.  . 

Introduction 

The  youth  of  America  are  our  Nation's 
future.  However,  along  with  increasing 
adult  violence,  the  serious  and  violent 
crime  rate  among  juveniles  has 
increased  sharply  in  the  past  few  years. 
At  the  same  time,  a  small  portion  of 
juvenile  offenders  account  for  the  bulk 
of  all  serious  and  violent  crime. 
Simultaneously,  the  number  of  juveniles 
taken  into  custody  has  increased,  as  has 
the  number  of  juveniles  waived  or 
transferred  to  the  criminal  justice 
system.  Admissions  to  juvenile  facilities 
are  at  their  highest  levels  ever,  and  an 
increasing  percentage  of  these  facilities 
are  operating  over  capacity. 
Unfortunately,  the  already  strained 
juvenile  justice  system  does  not  have 
adequate  fiscal  and  programmatic 
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A  Comprehensive  Strategy  ^ 
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violence,  juvenile  victimization  and  h 
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unprecedented  commitment  by  public  b 
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has  developed  a  comprehensive  strategy  d 
to  address  serious,  violent  and  chronic  h 
delinquency.  The  strategy  is  based  on 
OJJDP's  review  of  statistics,  research 
and  evaluation  and  focuses  on 
promising  approaches  in  family 
strengthening,  support  for  core 
institutions,  delinquency  prevention,  p 
intervention,  and  treatment.  Its  '  st 
implementation  at  the  State  and  local  te 
levels  will  require  all  sectors  of  the 
community  to  participate  in  ir 
determining  local  needs  and  in  aj 
formulating  and  funding  programs  to  oi 
meet  those  needs  in  order  to  prevent  di 
and  treat  delinquency.  [A  -  \} 
Comprehensive  Strategy  for  Serious- 
Violent,  and  Chronic  Juvenile  re 
Offenders,  OJJDP  (1993).]                    "  fa 
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of  programs  and  projects  to  implement  d( 
the  Comprehensive  Strategy  and  foster 
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A  Comprehensive  Strategy 

To  reverse  national  trends  in  juvenile 
violence,  juvenile  victimization  and 
family  disintegration  will  require  both  a 
change  in  national  priorities  and  an 
unprecedented  commitment  by  public 
and  private  agencies,  institutions, 
organizations,  and  individuals.  OJJDP 
has  developed  a  comprehensive  strategy 
to  address  serious,  violent  and  chronic 
delinquency.  The  strategy  is  based  on 
OJJDP's  review  of  statistics,  research 
and  evaluation  and  focuses  on 
promising  approaches  in  family 
strengthening,  support  for  core 
institutions,  delinquency  prevention, 
intervention,  and  treatment.  Its 
implementation  at  the  State  and  local 
levels  will  require  all  sectors  of  the 
community  to  participate  in 
determining  local  needs  and  in 
formulating  and  funding  programs  to 
meet  those  needs  in  order  to  prevent 
and  treat  delinquency.  [A 
Comprehensive  Strategy  for  Serious- 
Violent,  and  Chronic  Juvenile 
Offenders,  OJJDP  (1993).] 

This  year,  OJJDP  will  fund  a  variety 
of  programs  and  projects  to  implement 
the  Comprehensive  Strategy  and  foster 
community  planning  efforts.  OJJDP  will 
work  with  a  number  of  jurrsdictions  to 
test  mechanisms  designed  to  assist 
communities  to  plan  and  implement 
programs  that  address  youth  violence. 

Communities  engaged  in 
comprehensive  planning  to  address  the 
issue  of  serious,  violent  and  chronic 
juvenile  offenders  will  be  supported  by 
OJJDP  funding,  technical  assistance, 
information,  and  training  resources.  As 
part  of  the  current  program 
development  work  on  OJJDP's 
Comprehensive  Strategy,  communities 
will  be  furnished  a  "how  to"  manual, - 
providing  a  blueprint  for  assessing 
youth  violence  problems  and  resources. 
An  inventory  of  promising  and 
successful  program  models  to  heljj- 
address  the  identified  problems  vidU 
also  be  provided  to  interested 
jurisdictions.  These  resources  will  be 
made  available  to  cities  and 
communities,  including  Weed  and  Seed 
jurisdictions,  to  assist  in  the  planning 
and  implementation  of  coordinated 
efforts  to  deal  with  youth  violence 
problems.  Program  development  work 
on  OJJDP's  Comprehensive  Strategy  will 
also  support  the  Attorney  General's 
national  agenda  for  children  by 


producing  an  early  intervention 
program  strategy;  focused  on  families 
and  beginning  with  the  prenatal  period. 
Program  models  included  in  the  early 
intervention  strategy  will  seek  to 
preserve  and  strengthen  families  that 
heed  support  in  providing  healthy, 
nurturing  envirorunents  for  their 
children's  social  development.  Educare 
programs  that  provide  both  child  care  - 
help  for  parents  and  education 
readiness  opportunities  will  be  featured. 

OJJDP's  Comprehensive  Strategy  is 
based  on  five  key  principles  for 
preventing  and  reducing  chronic, 
serious  and  violent  juvenile 
delinquency.  Each  of  these  principles 
has  as  its  aim  either  reducing  or 
identifying  and  controlling  the  small 
percentage  of  juvenile  offenders  who  are 
serious,  violent  and  chronic  offenders. 
These  are  stated  below: 

•  Strengthen  families  in  their  role  of 
providing  guidance,  discipline  and 
strong  values  as  their  children's  first 
teachers. 

•  Support  core  social  institutions, 
^including  schools,  reHgious  institutions, 
and  other  local  community  based 
organizations,  to  alleviate  risk  factors  for 
delinquency  and  help  children  develop 
their  full  potential. 

•  Promote  prevention  strategies  that 
reduce  the  impact  of  negative  risk 
factors  and  enhance  protective  factors. 

•  Intervene  immediately  when 
delinquent  behavior  first  occurs. 

•  Establish  a  broad  range  of  graduated 
sanctions  that  provides  both 
accountability  and  a  continuum  of 
services  to  respond  appropriately  to  the 
needs  of  each  delinquent  offender. 

OJJDP  is  also  assisting  Denver, 
Atlanta,  Omaha  and  other  Nebraska 
jurisdictions,  and  the  District  of 
Columbia,  under  a  Department 
-initiative,  "Pulling  America's 
Communities  Together"  (PACT) 
Program,  to  address  violence  issues  in 
these  jurisdictions,  in  designing  and 
implementing  short-term  measures  to 
reduce  the  incidence  of  violence  on  our 
streets,  in  our  schools,  and  in  our 
homes.  These  measures  will  be 
integrated  with  long-term  strategies 
such  as  those  described  above  to 
address  the  root  causes  of  serious  and 
violent  crime  and  dehnquency. 

OJJDP  is  also  participating  in  a 
collaborative  effort  with  the  Bureau  of 
Justice  Assistance  in  the 
"Comprehensive  Communities 
Program."  Under  this  program,  cities  or 
counties  faced  with  high  rates  of  drug- 
related  crime  and  violence  will  develop 
a  comprehensive  strategy  for  crime-  and 
drug-control  which  requires  law 
enforcement  and  other  governmental 
agencies  to  work  in  partnership  with  the 


community  to  address  these  problems  in 
terms  of  the  environment  which  fosters 
them.  Each  strategy  must  include  a 
jurisdiction-wide  commitment  to 
community  policing,  coordination 
among  public  and  private  agencies 
(including,  social  services,  pubUc 
health,  etc.),  and  efforts  that  encourage 
citizens  to  take  an  active  role  in  problem 
solving. 

Overview 

OJJDP  was  established  by  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974  (P.L.  9J-^15),  as  amended,  to 
provide  a  comprehensive,  coordinated 
approach  to  prevent  and  control 
juvenile  crime  and  improve  the  juvenile 
justice  system.  OJJDP  administers  a 
State  Formula  Grants  Program  in  57 
States  and  territories,  funds  over  100 
projects  through  its  Special  Emphasis 
and  National  Institute  for  Juvenile 
Justice  and  Delinquency  Prevention 
Discretionary  Grant  Programs,  and  is 
charged  with  coordinating  all  Federal 
activities  related  to  juvenile  justice  and 
delinquency. 

In  addition.  OJJDP  serves  as  the  staff 
agency  for  the  Coordinating  Council  on 
Juvenile  Justice  and  Delinquency 
Prevention,  coordinates  the 
Concentration  of  Federal  Efforts 
Program,  and  administers  the  Title  IV 
Missing  and  Exploited  Children's 
Program,  the  Title  V  Prevention 
Incentive  Grants  Program,  and  programs 
under  the  Victims  of  Child  Abuse  Act  of 
1990.  as  amended  (42  U.S.C.  13001  et 
seq.). 

1992  JIDP  Act  Amendments 

The  Juvenile  Justice  and  Delinquency 
Prevention  Amendments  of  1992 
expanded  the  role  of  OJJDP  in  Federal 
efforts  to  prevent  and  treat  juvenile 
delinquency  and  improve  the  juvenile 
justice  system  by  including  th^e"  new 
priorities:  strengthening  the  families  of 
delinquents;  improving  State  and  local 
administration  of  justice  and  services  to 
juveniles;  and  assisting  States  and  local 
communities  in  preventing  youth  from 
entering  the  justice  system.  The 
Amendments  encourage  parental 
involvement  in  treatment  and  services 
for  juveniles,  coordination  of  services 
and  interagency  cooperation.  Seven  new 
studies  are  mandated.  The  Comptroller 
General  is  conducting  five  of  these 
studies:  (1)  juveniles  waived,  certified, 
or  transferred  to  adult  court;  (2) 
admissions  of  juveniles  with  behavior 
disorders  to  private  psychiatric 
hospitals;  (3)  gender  bias  in  State 
juvenile  justice  Systems;  (4)  Native 
American  pass-through  under  the 
Formula  Grants  Program;  and  (5)  access 
to  counsel  in  juvenile  court 
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proceedings.  OJJDn  is  ccmducting  the 
remaining  tvro:  (1)  the  incidence, 
nature,  and  causes  ©f  violence 
committed  by  or  agiinsi  juveniles  in 
urban  and  rural  are  ts:  and  (2)  the  extent 
and  characteristics  >f  juvenile  hate 
crimes. 

The  [JDP  Act  Am*  mdments  of  1992 
also  authorize  sevei  il  new  grant 
programs  to  be  adm  nistered  by  OJJDP: 

•  Part  E,  State  Ch  illenge  Activities, 
authorizes  grants  to  States  participating 
in  the  Part  B  Formu  a  Grants  Program 
that  provide  up  to  1 }  percent  of  a  State's 
Formula  Grants  Pro  ;ram  allocation  for 
each  of  10  challenge  activities  in  which 
the  State  participat*  s. 

•  Part  F,  Treatme  it  for  Juvenile 
Offenders  Who  are  ^  Victims  of  Child 
Abuse  or  Neglect,  ai  ithorizes  grants  to 
pubHc  and  nonpros  t  private 
organizations  for  tre  atment  of  juvenile 
offenders  who  are  v  ctiriis  of  child  abuse 
or  neglect,  transitioi  al  services,  and 
related  reaeerch. 

•  Part  G,  MentoriiJg,  authorizes  three- 
year  grants  to  or  in  { artnership  with 
local  education  agei  cies  for  mentoring 
programs  designed  w>  lini  at-risk  youSi 
with  responsible  adiMts  to  discourage 
youth  involvement  ib  criminal  and 
violent  activity.        | 

•  Part  H,  Boot  Caipps,  authorizes 
grants  to  establish  up  to  ten  military- 
style  boot  camps  for  delinquent 
juveniles.  j 

•  Title  V,  Incentive  Grants  for  Local 
Delinquency  Prevention  Programs, 
authorizes  grants  to  jocal  govenmrents 
for  a  broad  range  of  delinquency 
prevention  activities  targeting  youth 
who  have  had  conta(  t  with,  or  are  likely 
to  have  contact  with  the  juvenile  justice 
system. 

In  FY  1994.  tvro  olthe  five  new 
programs  listed  abovje  received  an 
appropriation — Part  G  Mentoring  ($4 
million)  and  Title  V  Incentive  Grants 
($13  million).  These  programs  are  not 
included  in  this  plan ,  nor  are  programs 
authorized  and  fund  rd  under  the 
Victims  of  Child  Abi  se  Act  of  1990,  as 
amended. 

Fiscal  Year  1994  Pre  gram  Planning 
Activities 

The  OJJDP  prograr  i  planning  process 
for  Fiscal  Year  1994  s  coordinated  with 
the  Assistant  Attomc  y  General,  Office  of 
Justice  Programs  (OJF),  and  the  four 
other  Program  Bureau  components  of 
the  OJP.  The  progran^  planning  process 
involves  the  foUmving  steps: 

•  Internal  review  c  f  existing  programs 
by  OJJDP  staff; 

•  Internal  review  « I  proposed 
programs  by  OJP  Bui^us  and  selected 
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coraponents; 


•  Review  of  information  and  data 
from  OJJDP  grantees  and  contractors; 

•  Review  of  information  contained  in 
State  comprehensive  plans; 

•  Review  of  comments  made  by  youth 
services  providers,  juvenile  justice 
practitioners  and  researchers; 

•  Consideration  of  suggestions  made 
by  juvenile  justice  policy  makers 
concerning  State  and  local  needs;  and 

•  Consideration  of  all  comments 
received  during  the  period  of  public 
comment  on  the  Proposed 
Comprehensive  Plan. 

Discretionary  Program  Activities 

Discretionary  Grant  Continuation  Policy 

OJPP  has  listed  on  the  following 
pages  continuation  projects  currently 
funded  in  whole  or  in  part  with  Part  C 
and  Part  D  funds  and  eligible  for 
continuation  funding  in  Fiscal  Year 
1994,  either  within  an  existing  project 
period  or  through  an  extension  for  an 
additional  project  period.  A  grantee's 
eligibihty  for  continued  funding  for  an 
additional  budget  period  within  an 
existing  project  period  depends  on  the 
grantee's  compliance  with  fundiiig 
eligibility  requirements  and 
achievement  of  the  prior  year's 
objectives. 

Continuation  funding  consideration 
for  an  additional  project  period  for 
previously  funded  discretionary  grant 
programs  will  be  based  upon  sev««l 
factors,  including: 

•  The  extent  to  which  the  project 
responds  to  the  applicable  reqfuirements 
oftheJJDPAct; 

•  Resp<nisiveness  to  OJJK*  and 
Department  of  Justice  Fiscal  Year  1994 
program  priorities; 

•  Compliance  with  performance 
requirements  of  prior  grant  years; 

•  Compliance  with  fiscal  and 
regulatory  requirements; 

•  Compliance  with  any  special 
conditions  of  award;  and 

•  Availability  of  funds  [lA  based  on 
program  priority  determination). 

In  accordance  with  42  U.S.C  5663a, 
Section  262  (d)(lKB),  the  competitive 
process  described  in  subparagraph  (A) 
of  such  section  shall  not  be  required  if 
the  Administrator  makes  a  written 
determination  v^ving  the  competitive 
process: 

(1)  with  respect  to  programs  to  be 
carried  out  in  areas  to  which  the 
President  declares  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  seq.) 
that  a  major  disaster  or  emergency 
exists;  or 

(2)  with  respect  to  a  particular 
program  described  in  part  C  that  is 
uniquely  quahfied. 


In  implementing  the  Fiscal  Year  1994 
Program  Plan,  OJJDP  will  continue  the 
process  of  developing,  testing  and 
demonstrating  the  graduated  sanctions 
concept  throughout  its  programs,  while 
also  maintaining  an  appropriate 
emphasis  on  Weed  and  Seed  Sites. 

•  For  both  new  competitive  programs 
to  be  funded  at  the  State  or  local  level 
and  new  programs  that  provide  funds  to 
national  organizations  to  provide 
services  at  the  State  and  local  level. 
AppUcants  are  encouraged  to  provide 
services  La  Weed  and  Seed  Sites  eligible 
for  such  services,  as  appropriate. 

•  For  continuation  national  project 
recipients,  0]JDP  has  already  focused  a 
variety  of  pro^^m  resources  on  Weed 
and  Seed  Sites  and  will  continue  an 
appropriate  emphasis  throughout  Fiscal 
Year  1994. 

•  For  other  continuation  awards 
OJJDP.  will  n^otiate  with  grantees  and 
task  contractors  to  identify  and  ensure 
the  provision  of  appropriate  technical 
assistance,  training,  information  and 
direct  program  services  to  Weed  and 
Seed  Sites,  other  jurisdictions  adopting 
the  graduated  sanctions  program 
approach,  and  other  eHgible  service 
recipients. 

OJJDP  seeks  to  focus  its  assistance  on 
the  development  and  implementation  of 
programs  with  the  greatest  potential  for 
reducing  juvenile  delinquency  and  to 
cultivate  partnerships  with  State  and 
local  organizations.  To  that  end,  OJJDP 
has  set  three  goals  that  constitute  the 
major  elements  of  a  sound  policy  for 
juvenile  justice  and  delinquency 
prevention: 

•  To  promote  delinquency  prevention 
efforts, 

•  To  foster  the  use  of  community- 
based  alternatives  to  the  traditional 
juvenile  justice  system,  and 

•  To  improve  the  juvenile  justice 
system. 

Deliaquency  Prevention 

The  first  goal  of  OJJDP  is  to  identify 
and  promote  programs  which  prevent  or 
preclude  minor,  serious,  and  violent 
delinquency  from  occurring  (and  which 
prevent  the  commission  of  status 
offenses).  A  sound  policy  for  juvenile 
delinquency  prevention  strives  to 
strengthen  the  most  powerful 
contributing  fector  to  good  behavior:  a 
productive  place  for  young  people  in  a 
law-abiding  society.  Preventive 
measures  can  operate  on  a  large  scale, 
providing  gains  in  youth  development 
while  reducing  youthful  misbehavior. 
OJJDP  programs  encourage  a  risk-         -    ■ 
focused  approach,  based  on  public 
health  and  social  development  models. 


Community-Based  Alternatives  ju 

OJJDP's  second  goal  is  to  identify  and  " 

promote  community-based  alternatives  f " 

for  each  stage  of  a  child's  contact  vrith  '" 

the  juvenile  justice  system,  emphasizing  g^, 

options  which  are  least  restrictive  and  pj 

promote  or  preserve  positive  ties  with  fL 
the  child's  family,  school  and 

commimity.  Communities  cannot  afford  f^; 

to  place  responsibihty  for  juvenile  crime  ^e 

entirely  on  the  juvenile  justice  system.  jg. 
A  sound  policy  for  combatting  juvenile 

crime  makes  maximum  use  of  a  Fi 
community's  less  formal,  often  less 

expensive,  and  less  aUenating  responses  ea 

to  youthful  misbehavior.  co 

Improvement  of  the  Juvenile  Justice  ^  ^ 

System  P^^ 

su 

The  third  goal  of  OJJDP  is  to  promote  pr 

improvements  in  the  juvenile  justice  foi 

system  and  faciUtate  tiie  most  effective  de 

allocation  of  system  resources.  The  on 

limited  resources  of  the  juvenile  justice  gn 

S3rstem  must  be  reserved  for  the  most  qu 

difficult  and  intractable  problems  of  fat 

Interagency  Demonstration  on  Youth,  Firean 
Mental  Health  in  the  Juvenile  Justice  System 
Law-Related  Education  in  Juvenile  Justice  Si 
Innovative  Approaches  in  Law-Related  Educ 

National  Student/Parent  Mock  Election* 

"Just  Say  No"  International*  

Jackie  Robinson  Center  (JRC)*  .^ 

Parents  Anonymous  Inc.* 

Youth  Crime  Watch*  ,...; 

Delinquency  Prevention 
Continuation  Programs 

Law-Related  Education  (LRE)*  

The  Congress  of  National  Black  Chiuches: 

National  Anti-Drug  Abuse  Programs*  .... 
Federal  Interagency  Partnership,  Phase  I  (CIS 
Targeted  Outreach  wth  a  Gang  Prevention  ai 
SateUite  Prep  School  Program  and  Early  Eler 
Teens,  Crime  and  Community:  Teens  in  Acti 
Race  Against  I>ugs 

Missing  Children 

Prevention,  Early  Intervention,  and  Mediatioi 
Missing  and  Exploited  Children  Prevention  a 
Paul  and  Lisa  Prevention  and  Intervention  I 

Projects 

Project  Nino  Seguro  Services — Addressing  M 

Community-Based  Alternatives 

New  Programs 

Program  to  Promote  Alternative  Programs  for 

Serious,  Violent,  and  Chronic  Juvenile  Offem 

Field-Initiated  Research  Program  

Robeson  County,  North  Carolina*  

Lackawanna  Coimty,  Pennsylvania* 

Portland  Summer  Diversion  Project*  

Douglas  County,  Nebraska*  

PACE* 

Community-Based  Ahematives 

Continuation  Programs 

Permanent  Families  for  Abused  and  Neglecte( 


Community-Based  Alternatives 

OJJDP's  second  goal  is  to  identify  and 
promote  community-based  alternatives 
for  each  stage  of  a  child's  contact  with 
the  juvenile  justice  system,  emphasizing 
options  which  are  least  restrictive  and 
promote  or  preserve  positive  ties  with 
the  child's  family,  school  and 
commimity.  Communities  cannot  afford 
to  place  responsibility  for  juvenile  crime 
entirely  on  the  juvenile  justice  system. 
A  sound  policy  for  combatting  juvenile 
crime  makes  maximum  use  of  a 
community's  less  formal,  often  less 
expensive,  and  less  alienating  responses 
to  youthful  mi^>ehavior. 

Improvement  of  the  Juvenile  Justice 
Sygtem 

The  third  goal  of  OJJDP  is  to  promote 
improvements  in  the  juvenile  justice 
system  and  facilitate  tiie  most  effective 
allocation  of  system  resources.  The 
limited  resources  of  the  juvenile  justice 
system  must  be  reserved  for  the  most 
difBcult  and  intractable  problems  of 
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juvenile  crime.  A  sound  policy 
concentrates  the  more  formal, 
expensive,  and  restrictive  options  of  the 
juvenile  justice  system  in  two  areas: 

•  Youth  behavior  which  is  most 
abhorrent  and  least  amenable  to 
preventive  measures  and  community 
responses;  and 

•  Problems  of  youths  and  their 
families  which  exceed  community 
resources  and  require  more  stringent 
legal  resolution. 

Fiscal  Year  1994  Programs 

The  following  are  brief  summaries  of 
each  of  the  prop>osed  new  and 
continuation  programs  for  Fiscal  Year 
1994.  The  specific  program  priorities 
proposed  within  each  category  are 
subject  to  change  with  regard  to  their 
priority  status,  estimated  amoimt.  sites 
for  implementation,  and  other 
descriptive  data  and  information  based 
on  the  review  and  comment  process, 
grantee  performance,  application 
quality,  fund  availability,  and  other 
factors.  OJJDP  has  a  Umited  amoimt  of 


appropriations  available  for  new 
programs  in  Fiscal  Year  1994.  New 
programs  are  therefore  being  proposed 
v«th  funding  levels  subject  to  change. 
A  number  of  programs  contained  in 
this  document  have  been  identified  for 
funding  by  Congress  with  regard  to  the 
grantee(s).  the  amount  of  funds,  or  both. 
An  asterisk  (*)  indicates  those  programs. 
In  addition,  the  1994  Appropriations 
Act  Conference  Report  for  State.  Justice, 
Commerce,  and  Related  Agencies 
identified  10  programs  for  the  Office  of 
Juvenile  Justice  and  DeUnquency 
Prevention  to  examine  and  provide 
grants  if  warranted.  Concept  papers 
were  requested  from  these  10  programs. 
As  a  result,  a  number  of  proposed 
plaimed  programs  had  to  be  removed 
bom  the  program  plan.  These  programs 
will  receive  carefiil  considerations  for 
funding  in  FY  1995. 

Fiscal  Year  1994  Program  Listing 

Delinquency  Prevention 
New  Programs 


Interagency  Demonstratictti  on  Youth,  Firearms  and  Violence 

Mental  Health  in  the  Juvenile  Justice  System 

Law-Related  Education  in  Juvenile  Justice  Settings* 

Innovative  Approaches  in  Law-Related  Education*  

National  Student/Parent  Mock  Election* „ 

"Just  Say  No"  International* r.„....:.., s: 

Jackie  Robinson  Center  (JRC)* 

Parents  Anonymous  Inc.* ;........ 

Youth  Crime  Watch*  .......;.... 


Delinquency  Prevention 
Continuation  Programs 

Law-Related  Education  (LRE)* ; 

The  Congress  of  National  Black  Churches: 

National  Anti-Drug  Abuse  Programs*  ..; :... 

Federal  Interagency  Partnership,  Phase  I  (CIS) I!!.!!."!."."!!"!."."!"!."!".."!."."."!!!!." 

Targeted  Outreach  with  a  Gang  Prevention  and  Intervention  Componrait  (Boys  and  Girls  Clubs) 

SateUite  Prep  School  Program  and  Early  Elementary  School  for  Privatized  PubUc  Housing 

Teens,  Crime  and  Community:  Teens  in  Action  in  the  '90s*  

Race  Against  I>ugs !.!!!!"!!"!! * 


$150,000 
100.000 
440,000 
260.000 
lOO.DOO 
250,000 
250,000 
250,000 
50.000 


2.700.000. 

200.000  . 
200,000 
400.000 
600,000 
1,000.000 
115,000 

75.000 
75.000 


Missing  Children 

Prevention,  Early  Intervention,  and  Mediation  Project  for  Missing  and  Exploited  Children  

Missing  and  Exploited  Children  Prevention  and  Services  !.'..."!!!"'.."!!!"!"!"!! 

Paul  and  Lisa  Prevention  and  Intervention  Efforts:  Expansion  and  Improvement  of  Non-Profit  Or^iation 

r70|6CtS  , , 

Project  Nino  Seguro  Services— Addressing  Missing  and  Exploited  Children ..!»!!!!!»!!!!!]™]!!!!!!!]."!!!!!."! 

Community-Based  Alternatives 
New  Programs 

Program  to  Promote  Alternative  Programs  for  Juvenile  Female  Offenders  

Serious.  Violent,  and  Chronic  Juvenile  Offender  Treatment  Program ."."        2 

Field-Initiated  Research  Program  !...!!!].!!!.!!."!."!"!!!!.. 

Robeson  County,  North  Carolina* ..!!!!!!!."."!!!!!!!!.".."!!." 

Lackawanna  Coimty,  Pennsylvania* „ „ , !].!!!!!..".."!!.!...".."..!.."!!!."."!! 

Portland  Summer  Diversion  Project*  „^ !!!!!."""!,"". 

Douglas  Coimty,  Nebraska* „..,. . 

PACE* '^ZZZZZZZZZ!ZZZZZZZZZ''"'"Z 

Community-Based  Alternatives 

Continuation  Programs 

Permanent  Families  for  Abused  and  Neglected  Children* „ „ „..  225  000 


75,000 
45,258 


200.000 
,000,000 
250,000 
337,075 

50.000 
100,000 

67.055 
150,000 
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National  Network  of  Children's  Advocacy  Centers*  

Professional  Development  for  Youth  Workers 

School  Safety  Center  

Juvenile  Restitutio* 

Insular  Area  Supp(|rt*  « 

OJJDP  Technical  Assistance  Support  Contract:  Juvenile  Justice  Resource  Center 
Native  American  Ajltemative  Community-Based  Program 

Missing  Children 
Community  Action 
Provide  Services  tc 


S;aff: 


Gaiig 


Improvement  of  th( ' 
New  Programs 
Pulling  America's 
Violence  Studies* 
Child  Centered 
What  Works:  Progri 
Training  for  Line 
Comprehensive 
Marketing  the  Conditions 
Conditions  of  Conf  nement 
Training  and  Techjiical 

and  Detention 
Statistics  hnprovenient 
hitensive  Commun  ty 
National  Juvenile  J 
Telecommunicati 
Interventions  to  Reduce 

ties  (The  Deborai 
Non- Violent  Dispute 
Models  of  Effective 
Delinquency  Preveition 
Seeds  of  Success — 


(Communities  Together:  Program  Development 


Cor  imunity-Oriented  PoUcing 

ims  for  Juvenile  Female  Offenders 

in  Juvenile  Corrections  and  Detention  

Program  (Part  D) ; 

of  Confinement  Study 

FoUow-Up) — Performance  Standards 

Support  for  State  and  Local  Jurisdictional  Teams  to  Focus  on  Juvenile  Corrections 

Overcrowding  

It * 

-Based  Aftercare  Demonstration,  Technical  Assistance,  and  Evaluation  Program 

ustice  and  Delinquency  Prevention  Training  and  Technical  Assistance  Center 

Assistance , 

Disproportionate  Minority  Confinement  in  Secure  Detenticm  and  Correctional  Facili- 

M.  Wysinger  Memorial  Program) 

Resolution '. „.. 

Court  Based  Service  Delivery  to  Children  and  Their  Families. 

Training  and  Technical  Assistance 

,og  Cabin  Honor  Ranch*   


Improvement  of  tht 
Continuation  Progr;  im 


Children  in  Custod  r 
Juvenile  Justice  Cle  uingh 
Coalition  for  Juven;  le 
Juvenile  Justice  Dat  i 
Juvenile  Justice  Sta  istics 
Juveniles  Taken  Int  3 

Interagency  Ag  -eement 
National  Juvenile  C  aurt 
Contract  for  the  Evaluation 
Children  at  Risk 
Delay  in  the  Imposi  t 
Violence  Study — d 
Training  and  Technical 

gram)  

Training  for  Juveni 
Improvement  in  Cohectional 
Improving  Literacy 
Juvenile  Court  Trailing 
Technical  Assistanc  e 
Due  Process  Advoc;  icy 
Training  in  Cultura 
Bootcamps  for  Juve(ii 
Comprehensive 


Gaijg 

Missing  Children 
National  Center  forft/Iissing 
Training  and  Techipcal 
Model  Treatment 

Children  

Obstacles  to  Recovery 
Development  and 

and  Prevent  Chil< 
ECJIO  Program  Exp  uisi 


for  the  Prevention  of  Missing  and  Exploited  Children 
Recovered  Missing  Children  and  Their  Families 

Juvenile  Justice  System 


Juvenile  Justice  System 
s 


ouse 

Justice*  

Resources  

and  Systems  Development 
Custody  (JTIC): 


Data  Archive* ;. 

of  OJJDP  Programs 

ion  of  Sanctions 

uses  and  Correlates* 

Assistance  for  Juvenile  Detention  and  Corrections  (The  James  E.  Could  Memorial  Pro- 


Corrections  Staff  

Education  for  Juvenile  Offenders 

Skills  of  Institutionalized  Juvenile  Delinquents 


to  the  Juvenile  Courts* 

Program  Development  

Differences  for  Law  Enforcement/Juvenile  Justice  Officials 
ie  Offenders:  Constructive  Intervention  and  Early  Support 
Initiative '. 


and 


and  Exploited  Children/Resource 

Assistance  for  Nonprofit  Missing  and  Exploited  Children's  Organizations 

Services  Approaches  for  Mental  Health  Professionals  Working  with  Families  of  Missing 


and  Return  of  Parentally  Abducted  Children:  Training,  Technical  Assistance 

Qicpansion  of  the  Child  Find  Mediation  Program  to  Locate  Missing  and  Exploited  Children 

Abduction  

ion  Assistance 


500.000 
200,000 
250,000 
250,000 
403,000 
650,000 
540.000 


125.000 
30.000 


250,000 
1.000.000 

300,000 
50,000 

250,000 
2,000.000 

100.000 

250.000 

100.000 
175.000 
750,000 
300,000 
200.000 

600.000 
250.000 
250,000 
569,076 
150.000 


300,000 

1.016.740 

650.000 

25.000 

275.000 

200.000 
610,915 
652,341 
350.000 
100,000 
300.000 

225.000 
475.000 
199,%3 
250,000 

1.100,270 
389.943 
250.000 
150,000 
550.000 

•  500.000 

3.600.000 
250.000 

200.000 
250.000 

75,000 
19.53a 


Missing  and  Exploited  Children  Comprehensi\i 
Funding  Support  for  Private  Non-profit  Organi 
Investigative  Case  Management  of  Missing  Chi 

Missing  Children  Data  Archive  

Remember  They're  Children:  Using  Video  to  T 
National  Alzheimer's  Patient  Alert  Program:  & 

Delinquency  Prevention 
New  Programs 

Congress  has  appropriated  $13 
million  in  Fiscal  Year  1994,  under  Title 
V  of  the  JJDP  Act,  for  a  new  delinquency 
prevention  program.  This  program  also 
supports  OJJDP's  Comprehensive 
Strategy  by  reducing  the  onset  of 
delinquency  among  youths  who  might 
otherwise  have  begun  on  a  pathway  to 
serious,  violent  and  chronic 
delinquency.  Moreover,  "community 
planning  teams"  will  be  established 
under  this  program  to  conduct  risk  and 
resource  assessments  in  order  to 
determine  what  delinquency  prevention 
programs  are  needed  for  a  particular 
jurisdiction.  In  communities  that  are 
planning  system  responses  for  serious, 
violent  and  chronic  offenders,  the  work 
of  these  planning  teams  will  be 
coordinated  with  other  system  planning. 

The  following  are  some  key  features 
of  this  program: 

•  Some  5,000  community  leaders  will 
be  trained  in  the  risk  and  resource 
assessment  process  over  the  next  few 
months. 

•  Communities  will  then  submit 
applications  for  Federal  funding  for 
local  prevention  programs  that  the 
community  leaders  and  planning  teams 
have  determined  are  needed  to  prevent 
delinquency,  based  on  the  community's 
determination  of  its  needs  and 
priorities.  Communities  must  provide  a 
matching  contribution  and  should 
establish  partnerships  with  the  private 
sector,  especially  corporations  and 
foundations. 

•  These  prevention  programs  will 
include  a  mmiber  of  multi-disciplinary 
program  approaches  incorporated  in  the 
Attorney  General's  national  agenda  for 
children: 

— job  training  and  employment 

opportunities, 
— drug  abuse  education, 
— after  school  programs,  and 
— other  programs  cutting  across 

disciplines  and  linking  schools  and 

social  service  agencies. 

Other  delinquency  prevention 
programs  are  set  forth  below  for  which 
communities  engaging  in 
comprehensive  community  planning 
can  apply  directly  to  OJJDP  for  funding. 
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Missing  and  Exploited  Children  Comprehensive  Action  Plan  (M/CAP)  

Funding  Support  for  Private  Non-profit  Organizations  Involved  with  Missing  and  Exploited  Children 

Investigative  Case  Management  of  Missing  Children  Homicides 

Missing  Children  Data  Archive  ; 

Remember  They're  Children:  Using  Video  to  Train  Law  Enforcement  Persoanel 

National  Alzheimer's  Patient  Alert  Program:  Safe  Return*  ' 


999,905 
70.500 

150,000 
50,000 

200,000 

650,000 


Delinquency  Prevention 
New  Programs 

Congress  has  appropriated  $13 
million  in  Fiscal  Year  1994,  under  Title 
V  of  the  JJDP  Act,  for  a  new  delinquency 
prevention  program.  This  program  also 
supports  OJJDP's  Comprehensive 
Strategy  by  reducing  the  onset  of 
delinquency  among  youths  who  might 
otherwise  have  beg\ui  on  a  pathway  to 
serious,  violent  and  chronic 
delinquency.  Moreover,  "community 
planning  teams"  will  be  established 
under  this  program  to  conduct  risk  and 
resource  assessments  in  order  to 
determine  what  delinquency  prevention 
programs  are  needed  for  a  particular 
jurisdiction.  In  communities  that  are 
planning  system  responses  for  serious, 
violent  and  chronic  offenders,  the  work 
of  these  plaiming  teams  will  be 
coordinated  with  other  system  planning. 

The  following  are  some  key  features 
of  this  program: 

•  Some  5,000  community  leaders  will 
be  trained  in  the  risk  and  resource 
assessment  process  over  the  next  few 
months. 

•  Communities  will  then  submit 
applications  for  Federal  funding  for 
local  prevention  programs  that  the 
community  leaders  and  planning  teams 
have  determined  are  needed  to  prevent 
delinquency,  based  on  the  community's 
determination  of  its  needs  and 
priorities.  Communities  must  provide  a 
matching  contribution  and  should 
establish  partnerships  with  the  private 
sector,  especially  corporations  and 
foundations. 

•  These  prevention  programs  will 
include  a  niunber  of  multi-disciplinary 
program  approaches  incorporated  in  the 
Attorney  General's  national  agenda  for 
children: 

— job  training  and  employment 

opportunities, 
— drug  abuse  education, 
— after  school  programs,  and 
— other  programs  cutting  across 

disciplines  and  linking  schools  and 

social  service  agencies. 

Other  delinquency  prevention 
programs  are  set  forth  below  for  which 
communities  engaging  in 
comprehensive  community  planning 
can  apply  directly  to  OJJDP  for  funding. 


Interagency  Demonstration  on  Youth, 
Firearms  and  Violence,  $150,000 

The  unacceptably  high  levels  of 
violent  crimes,  injuries,  and  deaths  in 
the  United  States  among  our  Nation's 
youth  are  creating  a  generation  of 
victims  and  undermining  the  economic 
and  communal  fabric  of  society. 
Firearms  are  a  central  part  of  the 
problem — for  young  people  10  to  34 
years  of  age.  firearms  are  the  second 
leading  cause  of  death.  In  1990,  more 
teenagers  died  from  firearm-related 
injuries  than  from  all  natural  diseases 
combined. 

The  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  in  partnership 
with  the  National  Institute  of  Justice, 
and  with  the  Centers  for  Disease 
Control,  seeks  to  develop  a  strategy  for 
preventing  and  controlling  youth 
violence.  From  this  partnership  has 
come  a  solicitation  requesting  proposals 
to  design  and  implement  a 
demonstration  program  utiUzing  a 
problem-solving  approach  to 
understand,  prevent  and  control  youth 
violence.  The  proposed  demonstration 
project  would  involve  a  partnership 
among  the  juvenile  justice  system,  a 
public  health  agency,  and  a  law 
enforcement  or  criminal  justice  agency 
within  a  target  community.  The  fiinding 
for  this  initiative  is  up  to  $500,000. 
including  a  $150,000  contribution  from 
OJJDP.  For  a  copy  of  this  separate 
solicitation.  Interagency  Demonstration 
on  Youth.  Firearms,  and  Violence,  call 
the  National  Criminal  Justice  Reference 
Service.  1-800-651-3420.  Box  6000, 
Rockville,  MD  20850. 

Mental  Health  in  the  Juvenile  Justice  . 
System,  $100,000 

This  program  would  implement  a 
two-pronged  strategy  to  address  the 
mental  health  and  juvenile  justice 
systems'  lack  of  coordinated  and 
adequate  mental  health  treatment  for 
America's  at-risk  and  delinquent  youth. 
Juveniles  specifically  targeted  under  the 
two  phased  strategy  proposed  are  those 
with  mental  health  problems  and 
impairments,  including  learning 
disabilities,  who  are  at  ri^  of  becoming 
status  ot  delinquent  offenders,  and 
alleged  and  adjudicated  status  oH'enders 
and  delinquents  with  undiagnosed  or 
untreated  mental  health  problems, 
including  those  in  residential  care  or  in 


juvenile  detention  and  correctional 
facilities. 

The  first  phase  would  be  funded  in 
Fiscal  Year  1994  to  develop  and 
implement  a  two-day  conference  for  up 
to  200  attendees  to  address  the  topics  of 
at-risk  juveniles  and  juveniles  with 
mental  health  problems  or  learning 
disabilities  in  the  juvenile  justice 
system.  The  purpose  of  the  conference 
would  be  to  bring  together  individuals 
from  multiple  disciplines  to  discuss 
potential  solutions  to  the  failure  to 
address  the  mental  health  needs  of  at- 
risk  juveniles  and  those  in  our  juvenile 
justice  system  in  a  coordinated  and 
systematic  maimer.  The  conference 
would  recommend  actions  that 
community  organizations  and  local. 
State,  and  Federal  agencies  need  to  take 
to  address  this  issue.  The  conference 
would  be  developed  in  cooperation  with 
the  Centers  for  Mental  Health  Services 
and  Maternal  and  Child  Health  of  the 
U.S.  Department  of  Health  and  Human 
Services,  the  Office  of  Special  Education 
Programs,  U.S.  Department  of  Education 
and  components  of  other  federal 
agencies,  as  appropriate. 

The  second  phase,  to  be  considered 
for  funding  in  Fiscal  Year  1995,  would 
establish  three  to  six  demonstration 
programs  at  the  State  and  local  levels  to 
plan  comprehensive,  coordinated  and 
collaborative  approaches  to  improving 
mental  health  services  for  juveniles. 

Law-Related  Education  in  Juvenile 
Justice  Settings.*  $440,000 

This  Law  Related  Education  (LRE) 
Program  (and  the  Innovative 
Approaches  program  that  follows)  is 
established  pursuant  to  Section  299(e) 
of  the  JJDP  Act  which  provides  that  20 
percent  of  the  funds 'appropriated  for 
the  national  law-related  education 
program  under  Section  261(a)(7)  "shall 
be  reserved  each  fiscal  year  for  not  less 
than  two  programs  that  did  not  receive 
funding  prior  to  October  1. 1992." 

In  1990.  OJJDP  began  experimenting 
with  LRE  for  at-risk  youths  when  its 
consortium  of  grantees  implemented  the 
national  LRE  program  in  schools. 
Interim  assessments  of  this  e^ort 
suggest  positive  effects  on  youths. 
Administrators  and  staff  of  faciUties  and 
pro^vms  using  LRE  with  this  target 
population  have  been  extremely 
supportive  of  the  effort. 
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To  expand  and  augment  these  initial 
activities,  OJJDP  funded  two 
organizations  in  Fiscal  Year  1993  to 
provide  training  ind  technical 
assistance  in  law -related  education 
focused  on  youtt  s  in  juvenile  justice 
settings.  Fiscal  Year  1993  awards  were 
made  to  Americapi  Correctional 

York  Division  for 
Virginia 


Association/New 
Youth  and  to  the 


Commonwealth  1  Jniversity/Virginia 
Institute  for  Law  and  Citizenship 
Studies  for  implementation  of  LRE  in 
juvenile  justice  settings. 

Applications  v  ill  be  solicited  for  two 
new  projects  to  b  a  funded  under  the 
initiative  in  Fisci  J  Year  1994.  The 
program's  major  )bjectives  are  to 
increase  awarene  ss  of  LRE  in  the 
juvenile  justice  c  Dmm unity;  develop  or 
adapt  and  dissen  inate  LRE  curricula 
and  lesson  plans  used  to  train  youths 
under  the  superv  sion  of  the  juvenile 
court;  provide  tn  ining  and  technical 
assistance  to  teac  lers  and  others  in  the 
juvenile  justice  s  'stem;  increase  public 
awareness  of  LRI  in  juvenile  justice 
settings;  and  dev  slop  an 
implementation  i  tiodel  for  future 


evaluation  of  this 
targeted  youths 


Appr.  aches  in  Law-Belated       f°^^'^  Robinson  Center  (JRC). '  $250,000 


000 

this  initiative  is  to 
or  programs  to  develop 
innovative  ideas  for  the 

education.  The 
the  following 


encomp  isses 


i  n 


Innovative 
Education.'  $26(\. 

The  purpose  o 
provide  support 
promising 

delivery  of  law-related 
program 
objectives 

•  To  promote 
research,  develop  ment 
or  training  progrs  ms 
related  education 

•  To  encouragi  i 
focusing  law-rela  ;ed 
dehnquency  prev  ention 
outside  the  traditional 
setting;  and 

•  To  develop 
lead  to  new  techi  iques 
methods  to  deUvf r 
education  for 
delinquency. 

Fiscal  Year 
the  Boulder  Coudty 
County  Commiss  oners 
Professional  Devt  lopme: 
Center  at  the  Uni  /ersity 

Applications 
to  three  new 
this  initiative  for 
one  year  project 


Notional  Student/Parent  Mock 
Election,'  $100. OOO 


The  National 
Election  (NSPME 


intervention  with 


civic  responsibihty.  It  invites  millions 
of  middle  and  high  school  youth  to 
participate  with  their  parents  to  cast  a 
"mock"  vote  on  the  candidates  running 
for  Office  in  November,  1994  and  on  key 
issues  facing  the  coimtry. 

The  program  is  a  law-related 
education  experience  that  includes  a 
curricula  that  is  highly  interactive  and 
concludes  with  the  mock  election  itself. 
The  program  is  administered  by  a  non- 
profit organization  which  relies  on  an 
extensive  group  of  volunteers  to 
conduct  mock  elections  throughout  the 
country.  The  vote  on  Mock  Election 
Night  (usually  one  week  prior  to 
Election  Day)  will  be  televised  from  a 
national  election  headquarters  in 
Washington,  D.C.  (During  past  mock 
elections,  Cable  News  Network  carried 
the  election  results  "live.")  The  program 
relies  on  a  number  of  private  and  public 
organizations  donating  facilities, 
equipment  and  expertise. 

"Just  Say  No"  International.  *  $250,000 

A  grant  to  "Just  Say  No"  International 
to  expand  its  Youth  Power  program  to 
pubUc  housing  projects  in  Oakland. 
California. 


d  support  innovative 
demon.stration, 
in  the  field  of  law- 
new  methods  of 
education  on 
within  or 
classroom 


knowledge  that  will 

,  approaches,  or 
law-related 
puijposes  of  preventing 

19^3  awards  were  made  to 
Colorado  Board  of 
and  to  the 
nt  and  Training 
^  of  Maryland, 
be  solicited  for  up 
projects  to  be  funded  under 
Fiscal  Year  1994  for 
{leriods. 


will 


Student/Parent  Mock 
is  an  educational 
exercise  in  American  government  and 


JRC  is  a  comprehensive  program 
targeting  at-risk  youth  which  provides 
education,  sports  and  counseling 
services.  This  effort  will  expand  their 
recreational  and  cultural  after  school 
programs  to  additional  schools. 

Parents  Anonymous,  Inc.;'  $250,000 

Parents  Anonymous,  Inc.  will  expand 
its  national  network  of  state  and  local 
organizations  which  seek  to  reduce 
juvenile  deUnquency  through  family 
self-help  groups.  The  main  focus  of  this 
program  is  to  prevent  child  abuse  and 
neglect. 

Voufh  Crime  Watch,'  $50,000 

Youth  Crime  Watch  of  America  is  a 
widespread,  comprehensive  and 
popular  student-led  anti-crime  and  drug 
problem.  Youth  Crime  Watchers  are 
crime  fighters,  students  K-12  involved 
in  a  crime  prevention  movement  BY 
STUDENTS  FOR  STUDENTS.  The 
students  are  ready  to  do  what  it  takes  to 
create  a  strong  sense  of  pride,  respect 
and  citizenship,  using  positive  peer 
pressure  to  reduce  crime  in  schools  and 
neighborhoods.  This  is  a  jointly  funded 
program  with  the  Department  of 
Education  and  the  Bureau  of  Justice 
Assistance.  This  program  will  be 
expanded  in  4  to  5  competitively 
selected  Weed  and  Seed  site  and  will  be 
administered  by  BJA. 


Delinquency  Prevention 

Continuation  Programs 

Law-Related  Education  (LRE),* 
$2,700,000 

The  Law-Related  Education  (LRE) 
National  Training  and  Dissemination 
'Program  currently  involves  five  national 
LRE  projects  and  programs  which 
operate  in  48  States  and  four 
jurisdictions. 

The  program's  purpose  is  to  provide - 
training  and  materials  to  State  and  local 
school  jurisdictions  to  encourage  and 
guide  them  in  establishing  LRE 
delinquency  prevention  programs  in  K- 
12  curricula  and  in  juvenile  justice 
settings.  Grantees  will  be  encouraged  to 
emphasize  drug  abuse  prevention 
programs  in  primary,  middle,  and 
secondary  schools  in  urban  minority 
communities.  The  major  components  of 
the  program  are  coordination  and 
management,  training  and  technical 
assistance,  preliminary  assistance  to 
future  sites,  public  information, 
program  development,  and  assessment. 

This  program  will  be  implemented  by 
the  current  grantees,  the  American  Bar 
Association,  the  Center  for  Civic 
Education,  the  Constitutional  Rights 
Foundation,  the  National  Institute  for 
Citizen  Education  in  the  Law,  and  the 
Phi  Alpha  Delta  Legal  Fraternity.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1994. 

The  Congress  of  National  Block 
Churches:  National  Anti-Drug  Abuse 
Program,  $200,000 

OJJDP  proposes  the  continuation  of 
this  organization's  national  pubhc 
awareness  and  mobilization  strategy  to 
address  the  problem  of  drug  abuse  and 
a  drug  abuse  prevention  in  targeted 
communities  across  the  United  States. 
The  goals  of  the  national  mobilization 
strategy  are  to  summon,  focus,  and 
coordinate  the  leadership  of  the  black 
rehgious  community  in  cooperation 
with  the  Department  of  Justice  and  other 
federal  agencies  and  organizations  to 
help  mobilize  groups  of  community 
residents  to  combat  effectively  the 
supply  and  demand  problems  of  drug 
abuse  and  drug-related  crime  activities 
among  adults  and  juveniles. 

The  program  would  be  expandedjo 
address  family  violence  intervention 
issues  and  target  up  to  10  additional 
cities.  No  additional  applications  would 
be  solicited  in  Fiscal  Year  1994. 

Federal  Interagency  Partnership,  Phase  I 
(Cities  in  Schools),  $200,000 

This  program  is  a  continuation  of  a 
national  school  dropout  prevention 
model  developed  and  implemented  bi. 


Cities  in  Schools,  Inc.  (QS).  CIS 
provides  training  and  technical 
assistance  to  States  and  local 
communities  enabling  them  to  adapt 
and  implement  the  CIS  model.  The 
model  brings  social,  employment, 
mental  health,  drug  prevention, 
entrepreneiu^hip  and  other  resources  to 
high-risk  youths  and  their  families  at 
the  school  level.  Where  CIS  State 
organizations  are  established,  they  will 
assume  primary  responsibility  for  local 
program  replication  during  the  "Federal 
Partnership  Program  I." 

This  prc^ram  is  jointly  funded  by 
OJJDP  and  the  Departments  of  the  Army, 
Health  and  Human  Services,  and 
Commerce  imder  an  OJJDP  grant.  The 
total  award  for  Fiscal  Year  1993  was 
$1,400,000.  This  project  would  be 
implemented  by  die  current  grantee, 
Cities  in  Schools,  Inc.  No  additional 
applications  would  be  solicited  in  Fiscal 
Year  1994. 

Targeted  Outreach  With  a  Gang 
Prevention  and  Intervention 
Component,  $400,000 

This  program  is  designed  to  enable 
local  Boys  and  Girls  Clubs  to  prevent 
youths  from  entering  gangs  and  to 
intervene  with  gang  members  in  the 
early  stages  of  gang  involvement  to 
divert  them  away  from  gangs  and 
towards  more  constructive  programs. 
The  National  Office  of  Boys  and  Girls 
Clubs  would  provide  training  and 
technical  assistance  to  the  81  existing 
sites  and  add  25  new  gang  prevention 
and  6  intervention  sites.  The  program 
would  be  implemented  by  the  current 
grantee,  Boys  and  Girls  Clubs  of 
America  and  receive  an  additional 
$100,000  FY  1995  funds.  No  additional 
appUcations  would  be  solicited  in  Fiscal 
Year  1994. 

Satellite  Prep  School  Program  and  Early 
Elementary  School  for  Privatized  Public 
Housing,  $600,000 

This  is  a  continuation  of  a 
demonstration  program,  in  which  OJJDP 
supported  the  establishment  of  an  early 
elementary  school  program  in  Ida  B. 
Wells  Pubhc  Housing  Development  in 
Chicago,  Illinois.  This  program  is  a 
collaborative  effort  between  OJJDP,  the 
Chicago  Housing  Authority  (CHA).  and 
the  Westside  Preparatory  School  and 
Training  Institute  (WSP)  to  establish  a 
Prep-School  on  the  premises  of  the  Ida 
B.  Wells  Housing  Development  for 
kindergarten  to  fourth  grade  children 
living  in  this  pubHc  housing 
development. 

The  Wells  Prep-School  opened  with 
kindergarten  and  first  grade  students  on 
September  14, 1992.  In  September  1993 
a  second  grade  was  added.  The  Prep- 
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Cities  in  Schools,  Lie.  (QS).  CIS 
provides  training  and  technical 
assist£ince  to  States  and  local 
communities  enabling  them  to  adapt 
and  implement  the  CIS  model.  The 
model  brings  social,  employment, 
mental  health,  drug  prevention, 
entrepreneurship  and  other  resources  to 
high-risk  youths  and  their  families  at 
the  school  level.  Where  CIS  State 
organizations  are  established,  they  will 
assume  primary  responsibility  for  local 
program  rephcation  during  the  "Federal 
Partnership  Program  I." 

This  program  is  jointly  funded  by 
OJJDP  and  the  Departments  of  the  Army, 
Health  and  Human  Services,  and 
Commerce  imder  an  OJJDP  grant.  The 
total  award  for  Fiscal  Year  1993  was 
$1,400,000.  This  project  would  be 
implemented  by  \he  current  grantee. 
Cities  in  Schools,  Inc.  No  additional 
applications  would  be  solicited  in  Fiscal 
Year  1994. 

Targeted  Outreach  With  a  Gang 
Prevention  and  Intervention 
Component,  $400,000 

This  program  is  designed  to  enable 
local  Boys  and  Girls  Clubs  to  prevent 
youths  from  entering  gangs  and  to 
intervene  with  gang  members  in  the 
early  stages  of  gang  involvement  to 
divert  them  away  from  gangs  and 
towards  more  constructive  programs. 
The  National  Office  of  Boys  and  Girls 
Clubs  would  provide  training  and 
technical  assistance  to  the  81  existing 
sites  and  add  25  new  gang  prevention 
and  6  intervention  sites.  The  program 
would  be  implemented  by  the  current 
grantee,  Boys  and  Girls  Clubs  of 
America  and  receive  an  additional 
$100,000  FY  1995  funds.  No  additional 
apphcations  would  be  solicited  in  Fiscal 
Year  1994. 

Satellite  Prep  School  Program  and  Early 
Elementary  School  for  Privatized  Public 
Housing,  $600,000 

This  is  a  continuation  of  a 
demonstration  program,  in  which  OJJDP 
supported  the  establishment  of  an  early 
elementary  school  program  in  Ida  B. 
Wells  Pubhc  Housing  Development  in 
Chicago,  Illinois.  This  program  is  a 
collaborative  effort  between  OJJDP,  the 
Chicago  Housing  Authority  (CHA),  and 
the  Westside  Preparatory  School  and 
Training  Institute  (WSP)  to  establish  a 
Prep-School  on  the  premises  of  the  Ida 
B.  Wells  Housing  Development  for 
kindergarten  to  fovuth  grade  children 
living  in  this  public  housing 
development. 

The  Wells  Prep-School  opened  with 
kindergarten  and  first  grade  students  on 
September  14, 1992.  In  September  1993 
a  second  grade  was  added.  The  Prep- 


School  has  been  established  and 
operates  as  an  early  intervention 
educational  model  based  upon  the 
Marva  Collins  Westside  Preparatory 
School  educational  philosophy, 
curriculum,  and  teaching  techniques. 
The  Westside  Preparatory  School,  a 
private  institution  located  in  Chicago's 
inner  city,  has  had  dramatic  success  in 
raising  the  academic  achievement  level 
of  low-income  minority  children.  Fiscal 
Year  1994  funds  will  be  used  to 
continue  the  operation  and  management 
of  the  school  to  continue  technical 
assistance  for  the  program  and  to  add  a 
third  grade.  Awards  will  be  made  to 
existing  grantees.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1994. 

Teens,  Crime,  and  Community:  Teens  in 
Action  in  the  90s,'  $1,000,000 

This  continuation  program  is 
conducted  by  the  National  Crime 
Prevention  Council  (NCPC)  and  the 
National  Institute  for  Citizen  Education 
in  the  Law  (NICEL).  Teens  in  Action  in 
the  90s  is  a  special  application  of  the 
Teens,  Crime  and  the  Community 
program,  which  operates  on  two 
premises:  (1)  teens  are 
disproportionately  victims  of  crimes, 
and  (2)  teens  are  resources  that  can 
contribute  to  improving  their  schools 
and  communities  through  a  broad  array 
of  activities. 

Under  the  Fiscal  Year  1994  award, 
NCPC  and  NICEL  will  work  through  the 
National  Teens,  Crime,  and  the 
Commimity  Program  Center  to  harness 
the  energies  of  young  people  toward 
constructive  activities  and  to  reduce 
crime  and  violence.  The  Program  Center 
v«n  be  enlarged  to  serve  as  a  formal 
clearinghouse  for  information  and 
materials  dissemination  and  to  provide 
technical  assistance  and  training  to 
communities  in  establishing  the 
program.  With  the  increase  in  resources, 
NCPC  will  significantly  expand  the 
number  of  conmiunities  participating  in 
this  program. 

This  program  will  be  implenicnted  by 
the  current  grantee.  No  additional 
applications  will  be  soUcited  in  Fiscal 
Year  1994- 

Race  Against  Drugs,  $115,000 

Race  Against  Drugs  (RAD)  is  a  unique 
drug  awareness,  education  and 
prevention  campaign  designed  to  help 
young  people  understand  the  dangers  of 
drugs  and  live  a  non-impaired  hfestyle. 
With  the  help  and  assistance  from  21 
motorsports  organizations  and  the 
cooperation  of  the  Federal  Bureau  of 
Investigation  and  National  Child  Safety 
Council  it  has  become  a  fun  and 
exciting  new  addition  to  drug  abuse 


prevention  programs.  RAD  now 
includes  national  drug  awareness  and 
prevention  activities  at  schools,  malls 
and  motorsports  events,  posters,  21  TV 
public  service  announcements,  signage 
on  T-Shirts,  hats,  decals,  etc.,  and 
speciaUzed  programs  hke  the  "Adopt-a- 
School  Essay  and  Scholarship" 
programs:  and  6-6  grades  school  Be  A 
Winner  Action  Book,  A  RAD  Adult 
Guide  and  A  RAD  Coloring  Book  for  K- 
4  grades.  This  program  will  be  jointly 
funded  by  the  Bureau  of  Justice 
Assistance  (BJA)  ($40,000)  and  OJJDP 
($75,000)  and  will  be  implemented  by 
the  current  grantee.  National  Child 
Safety  Council.  No  additional 
apphcations  will  be  solicited  in  Fiscal 
Year  1994. 

Missing  Children  * 

Prevention,  Eariy  Intervention,  and 
Mediation  Project  for  Missing  and 
Exploited  Children,  $75,000 

The  purpose  of  this  project, 
administered  by  Our  Town  Family 
Center  of  Tucson,  Arizona,  is  to  enhance 
the  range  of  services  to  missing, 
exploited,  and  abused  children  and 
their  families.  These  services  include  a 
school-based  prevention  program  and 
home-based  crisis  intervention  services. 
A  new  family  mediation  and  dispute 
resolution  program  seeks  to  reduce  the 
negative  impact  of  high-conflict  divorce 
and  separation  on  children.  The  project 
will  provide  training  workshops  for 
local  juvenile  justice  and  school 
personnel.  No  additional  applications 
will  be  solicited  during  Fiscal  Year 
1994. 

Missing  and  Exploited  Children 
Prevention  and  Services,  $75,000 

The  purpose  of  this  project, 
administered  by  Coimseling  Services  of 
Addison  County,  Middlebury,  Vermont, 
is  to  continue  to  expand  and  develop 
services  to  assist  missing  and  exploited 
youth  and  their  famihes  in  Addison 
Coimty.  Project  activities  include 
community  education  programs  on 
child  safety  issues,  counseling,  outreach 
and  safe  shelter  services  for  runaway 
and  thrownaway  youths,  training  for 
law  enforcement  officers,  and  crisis 
counseling  for  families  of  missing 
'  children.  No  additional  applications 
will  be  solicited  during  Fiscal  Year 
1994. 

Paul  and  Lisa  Prevention  and 
Intervention  Efforts:  Expansion  and 
Improvement  of  Non-Profit 
Organization  Projects,  $75,000 

This  project  expands  Paul  &  Lisa's 
school-based  exploitation  prevention 
program  in  Connecticut,  New  York,  and 
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New  Jersey.  Profsrit  activities  iaclude 
helping  children  (iev«lop  wayt  to 
handle  and  discourse  sexual  advances, 
abduction,  and  exyloitatian  by  adults, 
and  providing  scb<K>}  persouneJ  and 
service  providers  with  strategies  to 
prevent  these  pR-oUems  and  assist 
missing  and  exploited  children. 
Training  and  teciulical  assistance  to 
organizations  and  coalitions  in  selected 
cities  will  be  provi  ded.  No  additional 
applications  will  L  e  solicited  during 
Fiscal  Year  1994. 


uio 


Project  Nino  Seg 
Addressing  MIssir » 
Children,  $45,258 


This  project, 
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providing  educatidn 
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Ahematiw 
Female  Offenders, 


Proffvw  To 
Programs  for  Jvver^le 
$200,000 

Historically,  the  unique  service  needs 
of  females  have  no<  been  given  adequate 
atteDtioB  in  the  ju'vcnile  justice  system. 
Not  only  do  iemaku  rspcesent  a  smaller 


percentage  of  the  deltoqaeat 
populatioi,  when  females  act  tnA  their 
problems,  they  more  oden  than  boys 
becoBie  seif-destructjve,  run  away, 
become  involved  in  prosttttrtion,  or  turn 
to  unhealthy,  exploitative,  or  abusive 
environments  for  attention  and  sfaeher. 
Females  may  be  further  victimized 
when  they  seek  help  or  come  under  the 
juvenile  justice  S3rstem  because  there  are 
so  few  resources  available  to  them. 
Since  1974,  the  JJDP  Act  has  called  for 
alternatives  to  confinement  for  females 
who  have  been  placed  in  secure 
residoitial  programs  for  less  serious 
offenses  than  males  or  confined  fat 
longer  periods  than  males. 

Today,  however,  increasing  numbers 
of  females  live  on  the  streets  or  in 
unhealthy,  exploitative,  or  abusive 
environments.  Studies  doctmient  the 
inequities  of  services  between  males 
and  females  and  the  perpetuation  of  a 
cycle  of  generational  abuse,  teen 
pregnancy,  delinquency,  and  emotional 
dysfunction. 

This  initiative  would  fund  two 
demonstration  projects  to  serve  the 
needs  of  female  status  o^nders, 
delinquents,  dependents,  dropouts,  and 
pregnant  or  teenage  mothers.  Each 
selected  site  must  develop  a 
comprehensive  continuum  of  services 
designed  to  meet  the  unique  needs  of  at- 
risk  or  delinquent  fiemale  juveniles.  The 
programs  must  include  such  specific 
components  as  training  and  education, 
life  management  and  personal  growth 
skills,  health  and  counseling,  parenting 
skills,  job  training  skiHs,  and 
community  service.  The  resources 
provided  for  the  first  year  would  be 
used  to  support  planning,  initial 
development  and  implementation  of  the 
program. 

This  |m>gram  would  be  competitively 
funded  with  the  two  sites  funded  at  a 
level  of  up  to  $100,000  each  diuing 
Fiscal  Year  1994. 

Serious,  Violent  and  Chronic  Juvenile 
Offender  Treatment  Program, 
$2,000,000 

In  Fiscal  Year  1993,  under  a 
competitive  announcement  Oj}DP 
funded  two  jurisdictions  (Allegheny 
County,  Pennsylvania  juvenile  Court 
and  the  Department  of  Human  Services 
in  Washington,  DC)  to  develop  a  plan 
for  a  systematic  strategy  for  juvenile 
offenders  that  combines  accountability 
and  sanctions  with  increasingly 
intensive  community-based 
intervention,  treatment,  and 
rehabilitation  services  as  the  seriousness 
of  the  offense  increases  or  warrants.  The 
plan's  basic  elements  are  to:  (1)  Assess 
the  existii^  continuum  of  secure  and 
nonsecure  intervention,  treatment,  oad 


rehabilitation  services  in  each 
jurisdiction;  (2)  define  the  juvenile 
offender  population;  (.3)  develop  and 
implement  a  programmatic  strategy;  (4) 
develop  and  implement  an  evaluative 
design;  (5)  integrate  private  nonprofit 
community-based  organizations  into 
juvenile  offender  services;  (6) 
incorporate  an  aftercare  f>ragram  as  a 
formal  component  of  all  residential 
placements;  (7)  develop  a  resource  plan 
to  enbst  the  financial  and  technical 
support  of  other  Federal,  State,  and 
local  agencies,  private  foundations,  or 
other  fiinding  sources;  and  f8)  develop 
a  victim  assistance  component  utilizing 
local  organizations.  In  Fiscal  Year  1994, 
funds  will  be  awarded  ncmcompetitively 
to  support  implementation  of  the  plan 
in  the  initial  two  sites,  if  they 
successfully  develop  action  plans.  In 
addition,  funds  Will  be  competitively 
awarded  to  two  new  sites  to  plan  and 
implement  a  comprehensive  treatment 
program.  All  grants  would  be  for  up  to 
$500,000  each. 

Field-Initiated  Research  Propom,  . 
$250,000 

The  Field-Initiated  Research  Program 
seeks  to  develop  promising  and 
innovative  research  programs  releviinl 
to  the  mission  of  OJjDP.  This  program 
offers  an  opportiuiity  for  support  for 
research  ideas  generated  in  the  field 
rather  than  by  OJJDP.  Priority  topics 
would  include  mental  health  issues, 
gender  bias,  rural  delinquency,  family 
preservation,  due  process,  waiver  and 
transfer  to  the  criminal  justice  system, 
violent  youth  gangs,  disproportionate 
minority  representation,  institutional 
crowding,  and  other  issues  directly 
related  to  OJJDP's  "A  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders." 

Oj]DP  would  provide  up  to  three 
awards  of  up  to  $83,000  each  under  this 
program. 

Rt^)eson  County.  North  Carolina,  * 
$337,075  ' 

This  grant  is  to  the  State  of  North 
Carolina  to  initiate  two  pilot  violence 
reduction  programs  based  on  a 
successful  model  program  implemouted 
by  the  Governor's  Crime  Commission  in 
Robeson  County,  N,C. 

Lackawanna  Connty,  Pennsyivonio.' 
$50,000 

This  is  a  grant  to  Lackawanna  County, 
PA  to  initiate  a  Juvenile  Crime 
Prevention  Program  with  the  local 
District  Attorney,  community 
representatives  and  counseling 
practitioners. 


Portland  Summer  Diversion  Project,  * 
$100,000 

An  innovative  gang  prevention 
program  in  northeast  Portland,  Oregon 
established  a  summer  program  for  high 
school  youth  that  are  at  risk  of  joining 
gangs.  It  includes  employment  efforts, 
counseling  and  classroom  instruction  on 
life  skills. 

Community-Based  Alternatives 

Continuation  Programs 

Permanent  Families  for  Abused  and 
Neglected  Children,*  $225,000 

This  is  a  national  project  to  prevent 
unnecessary  foster  care  placement  of 
abused  and  neglected  children,  to 
^  reunify  the  families  of  children  in  care, 
and  to  ensure  permanent  adoptive 
homes  when  reunification  is  impossible. 
The  purpose  of  this  project  is  to  ensure 
that  foster  care  is  used  only  as  a  last 
resort  and  as  a  temporary  solution. 
Accordingly,  the  project  is  designed  to 
ensure  that  government's  responsibility 
to  children  in  foster  care  is  duly 
acknowledged  by  the  appropriate 
disciplines.  Project  activities  include 
national  training  programs  for  judges, 
social  service  personnel,  citizen 
volunteers,  and  others  under  the 
Reasonable  Efforts  Provision  of  42 
U.S.C.  671(a)(15);  training  in  selected 
lead  States;  and  development  of  a  model 
guide  to  risk  assessment.  The  program 
will  be  implemented  by  the  current 
grantee,  the  National  Council  of  Family 
and  Juvenile  Court  Judges.  No 
additional  applications  will  be  solicited 
during  Fiscal  Year  1994. 

National  Network  of  Children 's 
Advocacy  Centers,*  $500,000 

This  program  will  continue  to  support 
the  National  Network  of  Children's 
Advocacy  Centers  through  the 
development  and  implementation  of 
coordinated  training,  technical 
assistance,  and  information  sharing   - 
programs.  The  network  links  local 
Children's  Advocacy  Center  programs 
whose  purpose  is  to  provide  multi- 
disciplinary  coordination  in  the 
investigation  and  prosecution  of  child 
abuse  cases,  limited  seed  money, 
training,  and  technical  assistance. 
National  leaders  in  this  effort  are  the 
National  Children's  Advocacy  Center  in 
Huntsville,  Alabama;  the  University  of 
Oklahoma's  Justice  Center  in  Tulsa, 
Oklahoma;  and  the  National  Children's 
Advocacy  Center  in  Honolulu,  Hawaii, 
two  of  which  will  be  under  contract  to 
provide  training  and  technical 
assistance.  A  continuation  application 
will  be  solicited  from  one  organization 
in  the  National  Network.  No  other 


Federal  Register  /  Vol.  59,  No.  134  /  Thursday.  July  14.  1994  /  Notices 


35989 


Portland  Summer  Diversion  Project,  * 
$100,000 

An  innovative  gang  prevention 
program  in  northeast  Portland,  Oregon 
established  a  summer  program  for  high 
school  youth  that  are  at  risk  of  joining 
gangs.  It  includes  employment  efforts, 
counseling  and  classroom  instruction  on 
life  skills. 

Community-Based  Alternatives 


Continuation  Programs 

Permanent  Families  for  Abused  and 
Neglected  Children,*  $225,000 

This  is  a  national  project  to  prevent 
unnecessary  foster  care  placement  of 
abused  and  neglected  children,  to 
^  reunify  the  families  of  children  in  care, 
and  to  ensure  permanent  adoptive 
homes  when  reunification  is  impossible. 
The  purpose  of  this  project  is  to  ensure 
that  foster  care  is  used  only  as  a  last 
resort  and  as  a  temporary  solution. 
Accordingly,  the  project  is  designed  to 
ensure  that  government's  responsibility 
to  children  in  foster  care  is  duly 
acknowledged  by  the  appropriate 
disciplines.  Project  activities  include 
national  training  programs  for  judges, 
social  service  personnel,  citizen 
volunteers,  and  others  under  the 
Reasonable  Efforts  Provision  of  42 
U.S.C.  671(a)(15);  training  in  selected 
lead  States;  and  development  of  a  model 
guide  to  risk  assessment.  The  program 
will  be  implemented  by  the  current 
grantee,  the  National  Council  of  Family 
and  Juvenile  Court  Judges.  No 
additional  applications  will  be  solicited 
during  Fiscal  Year  1954. 

National  Network  of  Children 's 
Advocacy  Centers,*  $500,000 

This  program  will  continue  to  support 
the  National  Network  of  Children's 
Advocacy  Centers  through  the 
development  and  implementation  of 
coordinated  training,  technical 
assistance,  and  information  sharing   - 
programs.  The  network  links  local 
Children's  Advocacy  Center  programs 
whose  purpose  is  to  provide  multi- 
disciplinary  coordination  in  the 
investigation  and  prosecution  of  child 
abuse  cases,  limited  seed  money, 
training,  and  technical  assistance. 
National  leaders  in  this  effort  are  the 
National  Children's  Advocacy  Center  in 
Huntsville,  Alabama;  the  University  of 
Okla^-ioma's  Justice  Center  in  Tulsa, 
Oklahoma;  and  the  National  Children's 
Advocacy  Center  in  Honolulu,  Hawaii, 
two  of  which  will  be  under  contract  to 
provide  training  and  technical 
assistance.  A  continuation  application 
will  be  solicited  from  one  organization 
in  the  National  Network.  No  other 


applications  will  be  solicited  during 
Fiscal  Year  1994. 

Professional  Development  for  Youth 
Workers,  $200,000 

The  primary  purpose  of  this  program 
is  to  promote  professional  development 
of  youth  service  and  juvenile  justice 
system  providers  through  formal 
training.  The  program  will  include  an 
inventory  of  existing  training  programs 
and  their  effectiveness,  a  needs 
assessment  training  survey,  the 
development  of  curricula  for  several 
program  settings,  the  design  of  a 
dissemination  strategy,  and  the  creation 
of  an  implementation  plan  for  the 
second  half  of  a  two-year  program. 

Initially  funded  in  Fiscal  Year  1992, 
the  Academy  for  Educational 
Development,  Inc.  will  continue  this 
three  year  program  in  Fiscal  Year  1994. 
No  additional  applications  will  be 
solicited  in  Fiscal  Year  1994. 

School  Safety  Center.  $250,000 

The  purpose  of  this  collaborative 
program  between  OJJDP  and  Department 
of  Education  is  to  provide  training  and 
technical  assistance  regarding  school 
safety  to  elementary  and  secondary 
schools,  and  to  identify  methods  to 
diminish  crime,  violence,  and  illegal 
drug  use  in  schools  and  on  campuses, 
with  special  emphasis  on  gang-related 
crime.  The  National  School  Safety 
Center  (NSSC)  maintains  a  library  and 
clearinghouse  with  specialized 
information,  provides  research  on 
school  safety  issues,  and  develops 
publications  and  training  programs. 
These  funds  would  focus  on  prevention 
of  drug  abuse  and  violence  in  schools 
and  establish  State  personnel  trained  in 
school  safety  to  provide  technical 
assistance  to  localities. 

The  Department  of  Education 
contributed  io  the  support  of  this 
program  with  a  transfer  of  $1  million  of 
Fiscal  Year  1993  funds  for  expenditure 
in  Fiscal  Years  1993-1994.  This 
program  would  be  implemented  by  the 
current  grantee,  the  National  School 
Safety  Center  at  Pepperdine  University. 
No  additional  applications  would  be 
sohcited  in  Fiscal  Year  1994. 

Juvenile  Restitution,  $250,000 

OJJDP  will  continue  to  support  the 
juvenile  restitution  training  and 
technical  assistance  program  in  Fiscal 
Year  1994.  The  project  design  is  based 
on  practitioner  recommendations  for 
current  needs  in  the  field.  OJJDP 
initiated  a  survey  on  how  best  to  expand 
and  institutionalize  restitution  as  a 
viable  juvenile  justice  disposition.  In 
addition  to  the  survey,  a  working  group 
was  convened  to  help  map  out  the 


course  of  OJJDP's  support  for  optimum 
development  of  the  components  of 
restitution.  These  components  will 
include  community  service,  victim 
reparation,  victim-offender  mediation, 
offender  employment  and  super\ision. 
employment  development,  and 
potential  program  elements  designed  to 
establish  restitution  as  an  important 
alternative  in  improving  the  juvenile 
justice  system.  This  project  is  guided  by 
the  need  to  provide  a  balance  of 
commimity  protection,  offender 
competency  development  and 
accountability  in  the  provision  of 
community-based  sanctions. 

The  Division  of  Applied  Research  of 
Florida  Atlantic  University  was 
competitively  selected  in  Fiscal  Year 
1992  to  implement  this  three  year 
project.  No  additional  applications  will 
be  solicited  in  Fiscal  Year  1994. 

Insular  Area  Support.  *  $403,000 

The  purpose. of  this  program  is  to 
provide  supplemental  financial  support 
to  the  Virgin  Islands  of  the  United 
States,  Guam,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands 
(Palau),  and  the  Commonwealth  of  the 
Northern  Mariana  Islands.  These  fimds 
are  available  to  address  the  special 
needs  and  problems  of  juvenile 
delinquency  in  the  insular  areas,  as 
specified  by  Section  261(e)  of  the  JJDP 
Act.  42  U.S.C.  5665(e). 

OJJDP  Technical  Assistance  Support 
Contract:  Juvenile  Justice  Resource 
Center.  $650,000 

The  purpose  of  this  contract  is  to 
provide  technical  assistance  and 
support  to  OJJDP.  the  National  Institute 
for  Juvenile  Justice  and  Delinquency 
Prevention,  OJJDP  grantees,  and  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention  in 
the  areas  of  program  development, 
evaluation,  training,  and  research.  The 
program  will  be  completed  during  FY 
1994. 

Native  American  Alternative 
Community-Based  Program.  $540,000 

This  program  is  designed  as  a 
collaborative  interagency  effort  between 
OJJDP  and  other  pubfic  and  private 
organizations  concerned  about  juvenile 
delinquency  among  Native  Americans. 
Its  purpose  is  to  develop  community- 
based  alternative  programs  for  Native 
American  youths  adjudicated 
delinquent  and  to  develop  a  re-entry 
program  for  Native  American 
delinquents  returning  from  institutional 
placements.  A  multi-component  design 
has  been  developed  in  the  four  project 
sites.  Additional  training  and  techiiical 
assistance  will  be  provided  to  integrate 
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the  critical  elements  of  the  OJJDP 
Intensive  Supervision  and  Community- 
Based  Aftercare  irogiams  with  cultural 
elements  traditiG  naUy  used  by  Native 
Americans  to  coi  itrol  and  rehabilitate 
offending  youths . 

The  project  sili  ss,  initially  funded  in 
Fiscal  Year  1992  are  the  Red  Lake  Band 
of  Chippewa  Ind  ans,  the  Navajo  Nation, 
the  Gila  River  In(  ian  Community  and  - 
the  Pueblo  of  Jen  ez.  A  training  and 
technical  assistai  ice  provider,  The 
National  Indian  ]  jstice  Center  provides 
the  sites  with  tra  ning  and  technical 
assistance.  No  ad  ditional  applications 
will  be  solicited  n  Fiscal  Year  1994. 


for  the  Prevention  of- 
Children, 


Missing  Children 

CommunJty  Actii  n 
Missing  arid  Exp,  oited 
$125,000 

This  project  en  ibles  the  District  of 
Columbia's  Centt  r  for  Child  Protection 
and  Family  Suppart  to  expand  its  direct 
service  activities  ;o  high-risk  inner  city 
youths,  specifica^  ly  teenage  parents, 
through  the  deve  opment  of  a 
specialized  educi  tion  component 
designed  to  edua  ite  families  on  child 
safety,  enhance  tlieir  understanding  of 
potential  abductii  m  and  exploitation, 
and  improve  the  i  lystematic  response  to 
dealing  with  the  i  ssues  of  missing  and 
exploited  childrep.  No  additional 


applications  will 
Year  1994. 


ye  solicited  in  Fiscal 
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Children  and  Thdi 


o 


The  purpose  of 
support  the  activi  ties 
Children  of  Los  A  Dgeles 
coordinator  of  a 
force  activated 
child.  Find  the  Qiildren 


local: 
up  on 


Recovered  Missing 
ir  Families,  $30j000 


this  project  is  to 
ofFmdthe 

,  California,  as 
multi-agency  task 
the  recovery  of  a 
coordinates 
comj^unication  to  evaluate 
's  needs  at  the  time  of 
t  lem  in  obtaining 
services,  collects 
relevant  treatment- 

;,  and  issues  reports  in 
he  hiteragency 
i  Ibuse  and  Neglect.  No 
lOns  will  be  solicited 


interagency 
a  child's  or  family 
recovery,  assists 
access  to  availahl(  i 
data,  manages 
intervention  plan  ; 
conjunction  with 
Council  of  Child 
additional  applia  ti 
in  Fiscal  Year  195  4 

Improvement  oft  te  Juvenile  Justice 
System 

New  Programs 

The  new  pwtjgra  ns  funded  under  this 
objective  support  he  Comprehensive 
Strategy.  In  additi  m,  program 
development  will  tw  provided  to  the 
PACT  (Pulling  Ai]f  erica's  Communities 
Together)  progranj  sites.  The  four  new 
violence  studies  will  provide  valuable 
inloraaatian  regarding  commumity 
viotmce  patterns,  %ith  a  particular 


focus  on  homicides,  and  identify 
strategic  law  enforcement  responses. 
Child-centered  community  policing  will 
be  furthered,  under  joint  support  from 
the  Bureau  of  Justice  Assistance,  in  New 
Haven,  Coimecticut.  The  city's 
exemplary  program  will  serve  as  a  host 
site  for  training  other  jurisdictions.  In 
another  effort,  promising  program 
models  for  prevention,  intervention,  and 
treatment  of  female  juvenile  offenders 
will  be  identified  and  distributed  to 
jurisdictions  across  the  country.  Other 
projects  will  focus  on  detention  and 
corrections,  helping  the  juvenile  justice 
system  refocus  resources  on  the  most 
serious,  violent,  and  chronic  offenders 
while  improving  conditions  of 
confinement. 
Finally,  a  major  effort  under  this 
■  objective  will  be  focused  on  comnrunity 
interventions  vdth  violent  youth  gangs. 
Additional  funds  appropriated  this  year 
for  Part  D  of  the  JJDP  Act  will  be  used 
to  expand  the  Office's  previous  work  in 
this  area  into  aa  Integrated  Gang 
Program  to  include  demonstration 
programs  and  evaluation,  research, 
trainii^,  technical  assistance,  and 
information  dissemination.  Many  cities 
experiencing  gang  problems  will  benefit 
directly  from  information  and  technical 
assistance  resource  to  address  gang 
violence. 

"Pulling  America's  Communities 
Together:  Program  Development", 
$250,000 

Project  PACT  (Pulling  Anerica  's 
Communities  Together)  is  a  Federal 
initiative  designed  to  empower 
communities  to  fight  crime.  The  project 
presently  focuses  on  four  areas: 
Metropolitan  Denver,  the  State  of 
Nebraska,  Metropohtas  Atlanta,  and 
Washington,  D.C.  In  these  four  areas,  the 
Federal  Government  is  supporting  and 
fostering  the  development  of  broad- 
based,  hilly  coordinated  local  and 
statewide  anti-violence  initiatives  that 
work  strategically  to  secure  community 
safety. 

The  grantee  will  provide  the  sites 
with  advice  and  assistance  in  assessing 
youth  violence  problems  and  in 
identifying  successhil  crime  prevention 
and  violence  reduction  programs  and 
models  for  consideration,  adaptation, 
and  implementation  in  PACT  area 
violence  reduction  strategies.  Moreover, 
the  grantee  will  provide  training  and 
technical  assistance  on  crime 
prevention  and  violence  reduction 
topics  and  coalition  and  team-building 
processes. 

The  program  will  be  implemented  by 
a  ciBTent  grantee,  the  National  Council 
on  Crime  and  Delinquency.  The  Bureau 
of  Justice  Assistance  (BJA)  and  OJJDP 


are  jointly  funding  this  project.  BJA  is 
contributing  $200,000.  No  additional  - 
applications  will  be  solicited  in  Fiscal 
Year  1994. 

Violence  Studies.  *  $1,000,000 

The  1992  Amendments  to  the"  JJDP. 
Act  require  OJJDP  to  conduct  a  study  ou 
violence  in  Milwaukee,  Wisconsin;  Los 
Angeles,  California;  Washington,  DC; 
and  one  rural  area.  Building  on  the 
results  of  OJPP'S  Program  of  Research 
on  Causes  and  Correlates,  the  study  will 
address  the  incidence  of  violence 
committed  by  or  against  juveniles  in 
urban  and  rural  areas  of  the  United 
States.  In  Fiscal  Year  1993  OJJDP 
initiated  the  study  by  supporting  its 
planning  phase.  It  is  anticipated  that 
awards  will  be  made  to  conduct  studies 
in  each  of  the  four  designated  sites. 

Child-Centered  Community-Oriented 
Policing,  $300,000 

In  Fiscal  Year  1993,  OJJDP  provided 
support  to  the  New  Haven,  Connecticut, 
Police  Department  and  the  Yale 
University  Child  Development  Center  to 
document  a  child-centered  community- 
oriented  pohcing  model,  the  first  phase 
of  which  is  being  implemented  in  New 
Haven.  The  basic  elements  of  the  model 
are  a  ten- week  training  course  in  child 
development  for  all  new  police  officers 
and  child  development  fellowships  for 
all  community-based  sergeants  who 
direct  neighborhood  police  teams.' 
Fellowships  provide  four  to  six  hours  of 
training  a  week  over  a  three-month 
period  at  the  Child  Study  Center,  24 
hour  consultation  services  from  a 
clinical  professional  and  a  police 
supervisor  to  patrol  officers  to  assist 
children  in  violent  situations;  weekly 
case  conferences  with  police  officers, 
educators,  and  child  study  center  staff; 
open  police  stations  located  in 
neighborhoods^vailable  to  residents, 
used  for  purposes  other  than  processing 
arrestees;  community  fiaison;  and 
neighborhood  foot  patrols. 

For  Fiscal  Year  1994,  Community 
Policing  funds  transferred  fi-om  the 
Bureau  of  Justice  Assistance  would 
support  a  technical  assistance  and 
training  grant  to  support  the  New  Haven 
and  Yale  partnership  in  serving  as  a 
host  site  to  jurisdictions  interested  in. 
replicating  the  essential  elements  of  the 
model.  Participating  jurisdictions  must 
either  have  an  estabhshed  community- 
oriented  policing  program  which  lends 
itself  to  replicating  the  child-centered 
elements  or  have  strategic  plans  for 
implementing  a  conununity-oriented 
policing  model,  and  propose  to  repHcafe 
the  model's  essential  elements. 

Additionally,  eligible  jurisdictions 
must  have  the  support  of  the  mayor,  or 


chief  executive,  and  must  have  as  co- 
applicant  the  human  services  agency 
responsible  for  providing  social, 
medical,  or  psychological  services  to 
famihes  and  children  in  the  jurisdiction. 
Jurisdictions  selected  will  send  a  team 
of  the  city's  key  decision  makers 
(mayor,  police  chief,  director  of  human 
services  agency)  to  New  Haven  for 
intensive  orientation,  followed  by  an    - 
extended  visit  fix»m  key  staff  of  the 
agencies  responsible  for  implementing " 
the  program.  On-site  technical 
assistance  will  be  available  litjm  New 
Haven  during  implementation. 

The  program  is  expected  to  reduce  the 
disproportionate  incarceration  of 
minority  youths  and  the  number  of 
youths  referred  to  detention  and  jails  by 
training  patrol  officers  to  support 
prevention  activities  and  to  intervene 
positively  with  youths.  Jurisdictions 
interested  in  participating  in  this 
program  would  coordinate  with  Yale/ 
New  Haven  to  apply  for  consideration. 
Details  would  be  provided  in  the  final  . 
program  plan.  No.additional 
appUcations  would  be  solicited  in  Fiscal 
Year  1994. 

What  Works:  Proffxims  for  Juvenile 
Female  Offenders,  $50,000 

This  project  would  assess  promising 
programs  providing  prevention  and 
treatment  services  for  juvenile  female 
offenders  and  conduct  a  national 
symposium  of  researchers  and 
practitioners.  Because  female  status 
offenders  are  detained  et  a  much  higher 
rate  than  males,  this  project  would  also 
examine  alternatives  to  detention.  The 
assessment  and  symposium  would  be 
coordinated  with  States  which,- under 
the  OJJDP  Formula  Grants  Program  and 
the  Government  Accounting  cfece,  are 
examining  gender-bias  and  gender 
specific  services  in  the  juvenile  justice 
system.  The  symposium  papers  and 
proceedings  vvill  identify  critical  issues 
related  to  prevention^  intervention,  and 
treatment  alternatives  for  female 
juvenile  offenders.  This  would  be  a  one- 
year  project  culminating  in  a  report  on 
promising  approaches  and  a  research 
and  program  development  agenda  for 
the  future.  One  award  will  be  made  to 
supplement  the  work  being  done  by  the 
Girls,  Inc.  in  an  amount  up  to  $50,000. 

Training  for  Line  Staff  in  Juvenile 
Corrections  and  Detention,  $250,000 

OJJDP  proposes  to  support  a  multi- 
year  training  program  for  line  staff  of 
juvenile  corrections  and  detention 
facilities.  The  training  would  convey 
that  the  mission  of  juvenile  justice  is  to 
create  a  positive  environment  that 
encompasses  education,  social  services, 
mental  and  physical  health,  and 
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chief  executive,  and  must  have  as  co- 
applicant  the  human  service^  agency 
responsible  for  providing  social, 
medical,  or  psychological  services  to 
families  and  children  in  the  jurisdiction. 
Jurisdictions  selected  will  send  a  team 
of  the  city's  key  decision  makers 
(mayor,  police  chief,  director  of  human 
services  agency)  to  New  Haven  for 
intensive  orientation,  followed  by  an    - 
extended  visit  from  key  staff  of  the 
agencies  responsible  for  implementing 
the  program.  On-site  technical 
assistance  will  be  available  from  New 
Haven  during  implementation. 

The  program  is  expected  to  reduce  the 
disproportionate  incarceration  of 
minority  youths  and  the  number  of 
youths  referred  to  detention  and  jails  by 
training  patrol  officers  to  support 
prevention  activities  and  to  intervene 
positively  with  youths.  Jurisdictions 
interested  in  participating  in  this 
program  would  coordinate  with  Yale/ 
New  Haven  to  apply  for  consideration. 
Details  would  be  provided  in  the  final  . 
program  plan.  No.additional 
apphcations  would  be  solicited  in  Fiscal 
Year  1994. 
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What  WoHcs:  Proffxuns  for  Juveniler 
Female  Offenders,  $50,000 

This  project  would  assess  promising 
programs  providing  prevention  and 
treatment  services  for  juvenile  female 
offenders  and  conduct  a  national 
symposium  of  researchers  and 
practitioners.  Because  female  status 
offenders  are  detained  et  a  much  higher 
rate  than  males,  this  project  would  also 
examine  alternatives  to  detention.  The 
assessment  and  symposium  would  be 
coordinated  with  States  which,- tinder 
the  OJJDP  Formula  Grants  Program  and 
the  Government  Accounting  C^ce,  are 
examining  gender-bias  and  gender 
specific  services  in  the  juvenile  justice 
system.  The  symposium  papers  and 
proceedings  will  Identify  critical  issues 
related  to  prevention,  intervention,  and 
treatment  alternatives  for  female 
juvenile  offenders.  This  would  be  a  one- 
year  project  culminating  in  a  report  on 
promising  approaches  and  a  research 
and  program  development  agenda  for 
the  ftiture.  One  award  will  be  made  to 
supplement  the  work  being  done  by  the 
Girls,  Inc.  in  an  amount  up  to  $50,000. 

Training  for  Line  Staff  in  Juvenile 
Corrections  and  Detention,  $250,000 

OJJDP  proposes  to  support  a  multi- 
year  training  program  for  line  staff  of 
juvenile  corrections  and  detention 
facihties.  The  training  would  convey 
that  the  mission  of  juvenile  justice  is  to 
create  a  positive  environment  that 
encompasses  education,  social  services, 
mental  and  physical  health,  and 


corrections.  Training  curricula  would  be 
designed  or  developed  from  existing 
resources  that  are  timely,  current,  and 
meet  the  needs  of  the  populations 
served  in  Aese  facilities.  For  example, 
training  could  be  offered  in  risk 
assessment,  a  range  of  treatment 
modalities,  behavior  management, 
safety  and  health  issues,  peer  mediation, 
and  conflict  resolution. 

A  certificatiop  program  would  be 
develojjed  to  fecilitate  development  of 
progressive  skills.  Speci.il  attention 
would  be  devoted  to  motivation  in 
relation  to  institutional  culture.  The 
grantee  chosen  to  implement  the 
program  would  establish  a  limited 
technical  assistance  capabihty  to 
complement  this  program.  Practitioner- 
oriented  oi^anizations  are  encouraged  to 
submit  joiHt  apphcations.  One 
application  would  be  funded  in  the 
amount  of  up  to  $250,000. 

Comprehensive  Gang  Program, 
$2,000,000 

OJJDP  has  developed  a 
,  Comprehensive  Gang  Program  in 
response  to  the  Part  D  amendments  to 
the  1994  JJDP  Act.  Our  program 
includes  five  major  components  which 
will  be  coordinated  efforts.  The  first 
three  are  new  initiatives  for  which 
applications  are  being  competitively 
sohcited  hi  Fiscal  Year  1994. 

1.  The  National  Gang  Assessment 
Resoiuce  Center  will  l^  established  to 
assess  the  nature  and  extent  of  the  gang 
problenv,  to  review  the  current  gang 
hterature;  to  advance  statistical  data 
collection  and  analyses;  to  identify 
promising  program  models;  to  conduct 
gang-related  legislative  analysis;  and  to 
synthesize  such  information  gathered 
into  meaningful  dissemination 
products.  ($500,000  in  FY  1994  and 
$250,000  in  FY  1995} 

2.  OJJDP  will  fund  five  sites  ($200,000 
each)  to  implement  the  Comprehensive 
Community-Wide  Approach  to  Gang 
Prevention,  Intervention  and 
Suppression  Program,  developed  by 
Irving  Spergel  and  his  colleagues  at  the 
University  of  Chicago  (1993). 
($1,000,000) 

3.  An  independent  Evaluation  of  the 
Comprehensive  Community- Wide 
Approach  to  Gang  Prevention, 
Intervention  and  Suppression  Program 
will  be  sponsored  to  assist  sites  in 
establishing  reahstic  and  measurable 
objectives,  to  document  program 
implementation,  to  measure  the  efficacy 
of  a  variety  of  program  strategies,  and  to 
provide  useful  interim  feedback  to 
program  implementors.  ($250,000) 

4.  Training  and  technical  assistance 
regardii^  the  Comprehensive 
Community  Strategy  for  Dealii^  with 


Gangs  and  Drugs  wrill  be  provided  to  all 
OJjDP-sponsored  prevention  and 
intervention  sites,  as  well  as  to  other 
jurisdictions  considering 
implementation  of  this  approach.  OJJDP 
will  use  an  existing  training/technical 
assistance  contract  to  provide  such 
services.  No  apphcations  are  being 
solicited. 

5.  Tai^eted  Acquisition  and 
Dissemination  of  Gang  Materials  will  be 
provided  through  the  Juvenile  Justice 
aearinghouse,  in  cooperation  with  all 
of  the  above  integrated  gang  response 
participants.  OJJDP's  Juvenile  Justice 
Clearinghouse  will  provide  these 
services.  No  applications  are  being 
solicited. 

OJPP  will  establish  a  Gang 
Consortium  which  will  include  OJJDP 
gang  program  managers,  and  project 
directors  and  key  staff  from  each  of  the 
OJJDP  sponsored  gang  program 
initiatives.  The  membership  of  the  Gang 
Consortium  may  also  include  interested 
representatives  of  other  Federal  agencies 
who  are  involved  in  gang-related 
program  development  TTie  purpose  of 
the  Gang  Consortium  will  be  to  facihtate 
ongoing  coordination  of  program 
development,  information  exchange, 
and  service  delivery  nationwide. 

Marketing  the  Conditions  of  ■ 
Confinement  Study,  $100,000 

The  recently  completed  Abt 
Associates  report  on  the  Conditions  of 
Confinement  study,  which  focused 
primarily  on  standards  conformity, 
provided  a  preliminary  analysis  of  data 
collected  under  this  research.  There  are 
numerous  substantive  areas  that  have 
not  yet  been  explored.  The  keen  interest 
of  the  field  in  the  results  of  this  first 
report  indicates  the  need  to  provide 
support  to  further  analyze  the  data  base, 
particularly  data  from  site  visits  and 
interviews  with  fadhty  staff,  youths, 
and  administrators;  prepare 
practitioner-friendly  reports;  respond  lo 
ad  hoc  requests  for  special  data 
analyses;  and  make  spedahzad 
presentations  to  a  variety  of  audiences 
who  have  an  interest  in  improving  ■ 
conditions  of  confinement. 

Fiuther  analysis  and  dissemination  uf 
this  report  will  provide  support  to  the 
National  Consortium  formed  to  foster 
the  implementation  of  the  study 
recommendations.  A  continuation  grant 
would  be  awarded  to  Abt  Associates.  No 
additional  apphcations  would  be 
solicited  in  Fiscal  Year  1994. 

Conditions  of  Confinement  Follow  Up — 
Performance  Standards,  $250,000 

One  of  the  major  findings  of  the  Abt 
Associates  "Conditions  of  Juvenile 
Confinement"  study  is  that  existing 
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correctional  standards  are  procedural  in 
nature  and  do  not,  ejven  if  compUed 
with,  reflect  positively  on  conditions  of 
confinement  in  the  iastitutions  that 
house  our  nation's  troubled  youths. 

A  group  of  corrections  ana  detention 
administrators  who  knet  in  Austin, 
Texas,  in  the  spring lof  1993,  concluded 
that  performance-ba^ed  standards  must 
be  developed  if  the  field  is  to  move 
toward  improved  services  for  youths 
and  greater  accoimtibiUty  for 
performance  in  service  areas.  In 
developing  these  standards,  drafters  will 
be  required  to  confer  and  agree  on  their 
goals,  and  to  define  Indicators  that 
measure  goal  attainment. 

The  grantee  selecfled  would  work  with 
representatives  from  a  broad-based 
consortium  of  corrections  and  detention 
practitioners  and  yo^th  advocacy 
professionals  in  edi 
mental  health,  and 
develop,  on  a  priori^ 
performance  standards. 

The  standards  de>  eloped  under  this 
initiative  would  be  ]  iractitioner  driven 
and  enhance  existin ;  nationally 
recognized  standard  >  for  juvenile 
correction  and  deteiition  facilities.  The 
standards  should  co^er  system,  staff, 
and  youth  performa  ice  as  well  as  the 
quality  of  life  for  res  idents  of  these 
facilities.    • 

OJJDP  would  soli(  it  a  multi-year  grant 
for  the  development  of  performance- 
based  standards  for  uvenile  corrections 
and  detention. 

Training  and  Techn  cal  Support  for 
State  and  Local  Juri.  .dictionaJ  Teams  to 
Focus  on  Juvenile  Cpnections  and 
Detention  Overcrov^tling,  $100,000 

The  Conditions  oi^Confinement  Study 
identified  overcrowcing  as  the  most 
urgent  problem  facing  juvenile 
corrections  and  det^tion  faciUties. 
Overcrowding  in  juvenile  faciUties  is  a 
function  of  decision^  and  policies  made 
at  the  State,  county, land  city  levels.  The 
trend  in  a  number  of  jiuisdictions 
toward  the  inappropriate  use  of 
detention  and  comnjitment  to  State 
facihties  has  been  reversed  when  key 
decision  makers,  su^h  as  the  chief 
judge,  chief  of  {>ohce,  director  of  the 
local  detention  facility,  head  of  the  State 
juvenile  correctional  agency,  and  others 
who  affect  the  flow  pf  juveniles  through 
the  system,  agree  to  Inake  decisions 
collaboratively  and  ^o  modify  practices 
and  policies.  { 

In  some  instances^  modification  has 
occurred  in  response  to  court  orders. 
CompUance  with  coimt  orders  is 
improved  with  the  support  of  enhanced 
interagency  communication  and 
planning  among  those  agencies  affecting 
flow. 


To  address  the  problems  of 
overcrowded  facilities,  OJJDP  plans  to 
support  an  initiative  focused  on 
implementing  the  recommendations  of 
the  Abt  study  regarding  overcrowding. 
This  project  would  involve  developing 
training  and  technical  assistance 
materials  for  use  by  State  and  local 
jurisdictional  teams.  Assistance  would 
be  provided  in  planning  and  problem 
solving  strategies  to  reduce  or  prevent 
overcrowding  in  juvenile  facihties. 
Follow-up  technical  assistance  would 
also  be  provided  to  assist  in  carrying  out 
plans  and  strategies  developed  under 
the  training  phase. 

It  is  anticipated  that  one  competitive 
grant  or  cooperative  agreement  in  the 
amount  of  $100,000  would  be  awarded 
in  FY  1994. 

Juvenile  Statistics  Improvement, 
$175,000 

OJJDP  proposes  to  fund  a  project  to 
improve  juvenile  custody  statistics  and 
further  the  development  of  an  integrated 
and  comprehensive  program  of  national 
juvenile  jiistice  statistics.  The  initial 
emphases  of  this  program  will  focus  on: 
(1)  Juvenile  custody  statistics,  and  (2) 
information  on  juveniles  waived  or 
transferred  to  criminal  court.  Custody 
was  chosen  for  improvement  because 
custody  statistics  are  needed  to  monitor 
the  custody  rates  and  characteristics  of 
offenders  who  penetrate  the  juvenile 
justice  system  and  the  types  of 
intervention  received. 

OJJDP  recently  convened  a  Juvenile 
Custody  Statistics  Symposium  of 
juvenile  justice  practitioners,  data 
collectors,  providers,  and  users  to  help 
OJJDP  reexamine  data  needs  regarding 
the  juvenile  custody  population  and  the 
custody  function.  The  participants' 
feedback  on  the  need  for  timely,  useful 
and  accurate  information  is  reflected  in 
this  plan.  The  Symposium  produced 
consensus  on  a  number  of  short-term 
and  long-term  needs.  In  the  immediate 
future,  OJfDP  will  take  steps  to  rebuild 
the  data  collection  infrastructure  of 
custody  and  waiver/transfer  statistics. 
The  design  of  work  for  the  waiver  and 
transfer  data  collection  will  be  informed 
by  the  results  of  the  General  Accounting 
Office  study  of  juvenile  waiver  to 
criminal  court. 

The  Symposiimi  also  produced 
general  consensus  regarding  data 
collection  priorities  and  requirements. 
Within  this  framework,  OJJDP  is 
weighing  specific  redesign  options  for 
producing  custody  statistics.  To  this 
end,  OJJDP  proposes  to  pilot  test  new 
data  collection  methods  to  examine 
their  feasibihty  and  utihty  among  the 
tests  under  consideration  are  the 
following: 


•  The  design  of  a  new  effort  to  collect 
individual  level  data  on  juveniles  in 
facihties.  This  new  effort  will  capture 
detailed  demographic  and  offense  data. 

•  A  redesign  of  facility-based 
information  collections.  The  anticipated 
data  collections  would  revitalize  the 
present  collection  efforts  and  build  on 
the  success  of  the  Conditions  and 
Confinement  study. 

•  A  new  detention  data  collection 
effort  to  monitor  the  use  of  detention 
and  to  serve  as  a  barometer  of  activity 
in  the  juvenile  justice  system. 

In  order  to  collect  data  on  juveniles 
tried  in  criminal  court,  OJJDP  will 
pretest  data  collection  instnmients  for 
possible  use  in  a  supplemental  award  to 
the  BJS  National  Prosecutor's  Survey. 

These  pilot  tests  would  explore  new 
data  collection  technologies  (such  as 
computer  aided  surveys,  telephone  data 
entry,  and  electronic  submission  of 
data). 

OHDP  anticipates  entering  into  a  oner 
year  interagency  agreement  with  the 
Bureau  of  the  Census  to  carry  out  the 
tasks  associated  with  this  work. 

Intensive  Community-Based  Aftercare 
Demonstration,  Technical  Assistance, 
and  Evaluation  Progmm,  $750,000 

This  initiative  is  designed  to  support 
the  implementation,  delivery  of 
technical  assistance,  and  the  evaluation 
of  a  selected  number  of  jurisdictions 
currently  participating  in  an  OJJDP- 
sponsored  pilot  program. 

Eight  pilot  test  sites  (NC,  NJ.  TX.  CO. 
NV,  PA,  VA,  MI)  will  compete  for  the 
opportunity  to  participate  in  a  national 
independent  evaluation.  Four  sites  will 
be  selected  and  will  be  awarded  up  to 
$100,000  each  to  partially  support  the 
program  design  demonstration.  An 
estimated  $140,000  will  be  awarded  to 
an  independent  evaluation  contractor  to 
complete  initial  evaluation  design  work 
and  document  the  process.  Funding 
from  Fiscal  Years  1995  and  1996  will  be 
utilized  to  support  an  impact 
evaluation. 

The  John  Hopkins  University  vdll 
receive  a  supplemental  award  of  up  to- 
$210,000  to  continue  to  provide 
technical  assistance  and  training  to  all 
sites  making  progress  towards 
implementation.  The  project  period  for 
this  initiative  will  be  36  months. 
Awards  will  be  made  in  12-month . 
increments. 

National  Juvenile  Justice  and 
Delinquency  Prevention  Training  and 
Technical  Assistance  Center,  $300,000 

Sections  244,  245,  and  246  of  the  JJDP 
Act  of  1974.  as  amended,  authorize 
support  of  training  and  technical 
assistance  programs  for  juvenile  justice 


and  related  personnel.  These  services 
have  been  provided  through  grants, 
cooperative  agreements,  and  interagency 
agreements  using  a  variety  of  training 
formats  and  materials.  OJJDP  proposes 
to  establish  comprehensive  and  uniform 
training  coverage  of  the  field  in  order  to 
increase  the  effectiveness  of  OJJDP- 
supported  training  and  technical 
assistance.  To  achieve  this,  the  Office 
would  issue  a  sohcitation  for  an  award 
to  establish  a  Training  and  Technical 
Assistance  Center  to  provide  the 
following  services  and  activities  to  the 
juvenile  justice  field: 

•  A  centralized  access  point  for 
information  about  training  and  technical 
assistance; 

•  Development  of  specialized  training 
teams  to  assist  State  and  local  programs, 
respond  to  speciahzed  issues  or  needs, 
and  provide  training  and  certification  of 
trainers, 

•  Development  and  distribution  of 
training  and  technical  assistance 
materials; 

•  Support  for  National  and  regional 
training  events; 

•  Assessment  and  evaluation  of 
training  programs; 

•  Information  on  training  models  and 
.specific  issues  affecting  training  of  staff 
working  with  juveniles;  and 

•  Provide  opportunities  for 
networking  and  exchanging  information 
and  ideas  to  create  learning 
opportimities  for  youth  development 
professionals. 

The  Center  would  provide  the 
following  benefits  to  support  OJJDP 
training  and  technical  assistance 
responsibihties: 

•  Support  coordination  of  all  OJjt)P 
training  and  technical  assistance 
projects; 

•  Respond  immediately  to  erae,rging 
training  needs  through  development 
and  dehvery  of  speciahzed  training  and 
technical  assistance; 

•  Support  an  agency  managed  system 
for  effective  monitoring  of  contracted 
services,  efficient  use  of  services,  and 

-  prevention  of  overlap  of  services; 

•  Coordinate  data  regarding 
participants  and  curricula  received  from 
OJJDP-funded  grantees  and  contractors 
and  centralize  the  information  gathered; 

•  Facilitate  the  exchange  of 
information  about  training  technologies 
and  provide  access  to  information 
resources. 

In  the  first  year,  a  catalogue  of  OJJW's 
training  activities  would  be  published, 
including  coiu-se  descriptions,  training 
organizations,  and  schedules.  Other 
piquets  of  the  Center  during  the  first 
year  would  include  the  design  and 
testing  of  a  trainer's  curriculum, 
production  of  training  manuals  and 
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and  related  personnel.  These  services 
have  been  provided  through  grants, 
cooperative  agreements,  «nd  interagency 
agreements  using  a  variety  of  training 
formats  and  materials.  OJJDP  proposes 
to  establish  comprehensive  and  uniform 
training  coverage  of  the  field  in  order  to 
increase  the  effectiveness  of  OJJDP- 
supported  training  and  technical 
assistance.  To  achieve  this,  the  Office 
would  issue  a  solicitation  for  an  award 
to  establish  a  Training  and  Technical 
Assistance  Center  to  provide  the 
following  services  and  activities  to  the 
juvenile  justice  field: 

•  A  centralized  access  point  fur 
information  about  training  and  technical 
assistance; 

•  Development  of  specialized  training 
teams  to  assist  State  and  local  programs, 
respond  to  specialized  issues  or  needs, 
and  provide  training  and  certification  of 
trainers; 

•  Development  and  distribution  of 
training  and  technical  assistance 
materials; 

•  Support  for  National  and  regional 
training  events; 

•  Assessment  and  evaluation  of 
training  programs; 

•  Information  on  training  models  and 
specific  issues  affecting  training  of  staff 
working  with  juveniles;  and 

•  Provide  opportunities  for 
networking  and  exchanging  information 
and  ideas  to  create  learning 
opportimities  for  youth  development 
professionals. 

Tlie  Center  would  provide  the 
following  benefits  to  support  OJJDP 
training  and  technical  assistance 
responsibilities: 

•  Support  coordination  of  a  II  OJJDP 
training  and  technical  assistance 
projects; 

•  Respond  immediately  to  eme,rging 
training  needs  through  development 
and  delivery  of  specialized  training  and 
technical  assistance; 

•  Support  an  agency  managed  system 
for  effective  monitoring  of  contracted 
services,  efficient  use  of  services,  and 

-  prevention  of  overlap  of  services; 

•  Coordinate  data  regarding 
participants  and  curricula  received  from 
OJJDP-funded  grantees  and  contractors 
and  centralize  the  information  gathered; 

•  Facilitate  the  exchange  of 
information  about  training  technologies 
and  provide  access  to  information 
resources. 

In  the  first  year,  a  catalogue  of  OJjr»»'8 
training  activities  would  be  published, 
including  course  descriptions,  training 
organizations,  and  schedules.  Other 
products  of  the  Center  during  the  first 
year  would  include  the  design  and 
testing  of  a  trainer's  curriculum, 
production  of  training  manuals  and 
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training  jurisdictional  teams  to  respond 
to  critical  issues  and  problems.  A 
competitive  multi-year  contract  in  the 
initial  amount  of  $200,000  would  be 
awarded  with  Fiscal  Year  1994  funds 
and  $100,000  of  Fiscal  Year  1995  hinds. 

Telecommunications  Assistance. 
$200,000 

Developments  in  information 
technology  and  distance  training  can 
expand  and  enhance  the  information 
dissemination,  training  and  technical 
assistance  activities  of  OJJDP  programs. 
These  technologies  can  be  employed  to 
enhance  present  capahihties  for  existing 
grantees  by  increasing  access  of  persons 
in  the  juvenile  justice  system  to 
information  and  training,  reducing 
travel  costs  to  conferences,  and  saving 
time  used  to  attend  meetings  requiring 
one  or  more  nights  away  from  one's 
home  or  office.  OJJDP  proposes  to  award 
a  cooperative  agreement  to  a  qualified 
organization  to  provide  program 
support,  technical  assistance  and 
necessary  equipment  for  a  variety  of 
information  technologies,  including 
•  audio-graphics,  satellite  teleconferences, 
and  fiber-optic  teleconferences.  OJJDP 
would  select  from  among  its  grantees  to 
provide  the  curricula  or  program 
information  to  be  presented  via 
telecommunications  technologies.  A 
secondary  purpose  of  the  grant  program 
would  be  to  support  OJJDP  in  marketing 
the  technology  for  additional  users.  A 
cooperative  agreement  in  the  amount  of 
$109,000  would  be  awarded  with  Fiscal 
Year  1994  funds  and  $100,000  of  Fiscal 
Year  1995  funds. 

Interventions  To  Reduce 
Disproportionate  Minority  Confinement 
in  Secure  Detention  and  Correctional 
Facilities  (the  Deborah  Ann  Wysinger 
Memorial  Program),  $600,000 

National  data  and  studies  have 
tl.emonstrated  that  minority  offenders 
are  overrepresented  in  secure  facilities 
across  the  coimty.  In  response  to  this 
problem,  OJJDP  issued  regulations  in 
1989  requiring  States  participating  in 
the  Formula  Grants  Program  to 
determine  the  existence  of 
disproportionate  minority  confinement 
and  to  design  strategies  to  reduce  the 
problem  where  it  exists.  As  of  February 
1993, 42  States  had  completed  the 
required  data  analyses,  with  all  but  one 
determining  that  minority  juveniles 
were  overrepresented  in  secure 
facilities.  Analysis  of  the  data  provided 
by  the  States  further  indicates  that 
minority  youths  are  disproportionately 
represented  at  several  points  in  the 
juvenile  justice  system. 

lliis  competitive  Special  Emphasis 
program  would  provide  fimds  to  States. 


local  units  of  government  and  not-for- 
profit  organizations  to  demonstrate 
effective  interventions  designed  to 
eliminate  the  disproportionate 
confinement  of  minority  juveniles  in 
secure  detention  or  correctional 
facilities,  aduh  jails  and  lockups,  and 
other  secure  institutional  facilities. 
Activities  appropriate  for  funding  undei 
this  initiative  would  include  such 
programs  as: 

•  Training  and  education  programs 
for  law  enforcement  and  juvenile  justice 
practitioners; 

•  Diversion  programs  for  minority 
youths  who  come  in  contact  with  the 
juvenile  justice  system; 

•  Prevention  programs  in 
communities  with  high  numbers  of 
minority  residents; 

•  Programs  to  increase  the  capacity  of 
community-based  organizations  to 
provide  alternatives  to  detention  and 
incarceration  for  minority  youths;  and 

•  Aftercare  prograras  designed  to 
assist  minority  youths  returning  to  their 
communities  from  secure  institutions. 

Grants  would  be  available  !o  State  and 
local  agencies,  local  units  of  government 
and  not-for-profit  organizations  as 
defined  in  section  223(a)(1)  of  the  JJDP 
Act  in  amounts  ranging  from  $55,000  to 
$100,000  for  the  implementation  and 
evaluation  of  interventions  to  reduce 
disproportionate  minority  confinement.   ■ 
In  addition  to  the  general  selection 
criteria  applied  to  all  OJJDP  competitive 
application  solicitations,  the  Office  will 
take  into  consideration  the  jurisdiction's 
development  of  multiple  strategies  to 
address  the  problem  and  need  based  on 
high  minority  over-representation 
indices  as  identified  in  the  Phase  1  data 
collection  analysis.  Programs  will  be 
required  to  coordinate  v«th  OJJDP's 
program  evaluation  contractor. 

Non  Violent  Dispute  Resolution, 
$250,000 

The  Non-Violent  Dispute  Resolution 
program  is  a  joint  effort  of  OJPP  and 
the  Bureau  of  Justice  Assistance  (BJA)  to 
test  a  variety  of  proposed  strategies  to 
train  teenage  students  to  constructively 
manage  anger,  resolve  conflict(s),  learn 
the  importance  of  mutual  respect,  and 
be  responsible  for  their  actions.  Up  to 
three  organizations  tmd/or  agencies  will 
be  identified  to  implement  program 
models.  Qualified  applicants  must  have 
demonstrated  successful  work  in 
programs  which  include  collaborative 
efforts  among  educators,  counselors, 
criminal  justice  representatives,  and 
parents/caretakers.  Applications  will  be 
solicited  by  BJA  on  a  competitive  basis. 
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Models  of  Effective  Court  Based  Service 
Delivery  to  Children  and  Their  Families, 
$250,000  j 

The  expanding  rola  of  State  courts  in 
today's  complex  society  is  particularly 
evident  in  the  struggl^  to  address  the 
problems  and  needs  of  children  and 
families.  Courts  often  have  the  charge  of 
monitoring  and  enfoiting  treatments 
recommended  by  hu4ian  services 
professionals,  sanctions  sought  by  law 
enforcement  agencies,  and  mandates 
imposed  by  Federal  and  State 
legislation.  In  many  instances,  courts 
are  the  last  resort  for  ^ysfimctional 
families.  Because  of  t^iese  trends,  courts 
have  become,  often  bV  default,  service 
coordinators,  attempttng  to  match  the 
needs  of  individuals  to  services 
available  in  the  comiiunity.  Courts  are 
undertaking  the  role  ©f  service  provider 
in  a  vacuum  of  infordiation  of  what 
works  and  why. 

This  program  woulp  develop  and 
demonstrate  effective  models  for  the 
acquisition,  delineation  and  provision 
of  social  services  thrdugh  court 
auspices.  It  would  examine  the  nature 
and  extent  of  the  services  provided  by 
courts;  at  what  points  in  the  process  the 
services  are  provided!  and,  the  extent  of 
the  coordination  of  tlje  services  across 
individuals,  cases,  and  service 
providers.  The  effectiveness  of  the 
models  would  be  evaluated  based  on 
their  impact  on  court  operations  (e.g.. 
the  resources  needed  Ito  implement 
various  models)  and  ^e  quality  of  the 
services  provided  to  (^lients.  This 
program  builds  on  th^  results  of  the 
recent  National  Symposium  on  Courts, 
Children,  and  Families  conducted  by 
the  National  Center  f<^r  State  Courts  in 
cooperation  with  the  Conference  of 
State  Court  Administrators.  OJJDP 
would  participate  in  fend  provide 
funding  for  this  progijam  through  the 
Bureau  of  Justice  Assistance  under  a 
cooperative  agreement  with  the  National 
Center  for  State  Courl  s.  No  additional 
applications  would  b  i  solicited  in  Fiscal 
Year  1994. 


Delinquency 
Technical  Assistance 


Prevention  Training  and 
$569,076 


The  purpose  of  this  contract  is  to 
provide  nationwide  t  aining  and 
technical  assistance  (J A)  to  local 
jurisdictions  in  develbping  and 
implementing  compr  ihensive 
community-wide  risW-focused 
delinquency  prevention  strategies  under 
Title  V,  Section  505.  if  the  JJDFA.  The 
specific  training  and  TA  objectives  are 
to:  provide  communities  with  a  full 
understanding  of  the  risk-focused 
delinquency  prevention  approach; 
provide  a  mechanism  for  the  key 
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leadership  of  a  community  to  develop 
consensus  on  an  overall  strategy; 
provide  a  strategy  for  involving  the 
entire  commimity  in  delinquency 
prevention  planning;  provide  a  process 
for  communities  to  conduct  a  risk  and 
resource  assessment;  provide 
commimities  with  a  strategy  for 
developing  an  action  plan  based  on  the 
results  of  the  risk  and  resource 
assessment;  and  provide  commimities 
with  a  strategy  to  implement  their 
action  plan. 

The  training  will  be  provided  in 
cooperation  with  the  state  agencies  that 
administer  the  Formula  Grants  program. 
A  sole  source  contract  has  been  awarded 
to  Developmental  Research  and 
Programs,  Inc.  to  provide  training  in  the 
"Communities  that  Care"  prevention 
strategy. 

Seeds  of  Success — Log  Cabin  Honor 
Ranch.*  $150,000 

The  City  of  San  Francisco  Juvenile 
Probation  Department  and  the  San 
Francisco  State  University  are  working 
on  a  joint  project  with  the  Log  Cabin 
Honor  Ranch.  This  project  provides 
education  and  training  opportunities  for 
at-risk  youth. 

Douglass  County,  Nebraska.  *  $67,055 

This  is  a  grant  for  a  youth  pretrial 
diversion  program  in  Douglas,  Coimty, 

NE. 

P.A.C.E.  Center  for  Girls,  Inc.,*  $150,000 

The  State  of  Florida  will  expand  its 
P.A.C.E.  Center  for  Girls,  Inc.  to  several 
new  sites.  P.A.C.E.  provides  a  juvenile 
judge  with  an  alternative  to 
incarcerating  at-risk  teenage  girls 
arrested  for  status  and  minor  offenses. 

Improvement  of  the  Juvenile  System 

Continuation  Programs 

Children  in  Custody,  $300,000 

Under  this  collaborative  program 
between  the  OJJDP  and  U.S.  Bureau  of 
the  Census,  OJJDP  proposes  to  transfer 
funds  to  the  U.S.  Bureau  of  the  Census 
to  conduct  the  biennial  census  of  public 
and  private  juvenile  detention, 
correctional,  and  shelter  facilities.  The 
census  describes  the  target  facilities  in 
terms  of  their  resident  population  as 
well  as  their  programs  and  physical 
characteristics. 

The  program  would  be  implemented 
imder  an  interagency  agreement  with 
the  U.S.  Bureau  of  the  Census.  No 
additional  applications  would  be 
solicited  in  Fiscal  Year  1994. 


Ju  venile  Justice  Clearinghouse,  - 
$1,006,798 

Part  of  the  National  Criminal  Justice 
Reference  Service  (NCJRS),  the  Juvenile 
Justice  Clearinghouse  provides  support 
to  OJJDP  in:  (1)  Collecting,  synthesizing 
and  disseminating  information  on  all 
aspects  of  juvenile  delinquency;  (2) 
developing  publications;  and  (3) 
preparing  specialized  responses  to 
information  requests  from  the  juvenile 
justice  field.  The  Clearinghouse 
maintains  a  toll-free  number  for 
information  requests. 

The  Clearinghouse  also  reviews  on  a 
continuing  basis  reports,  data,  and 
standards  relating  to  the  juvenile  justice 
system  in  the  United  States  and 
develops  special  resource  products  for 
the  juvenile  justice  community. 

The  Clearinghouse  serves  as  a 
information  center  for  the  acquisition    ■ 
and  dissemination  of  information 
regarding  juvenile  delinquency, 
including  State  and  local  juvenile 
delinquency  prevention  and  treatment  - . 
programs  and  plans,  availability  or 
resources,  training  and  educational 
programs,  statistics,  and  other  pertinent 
data  and  information.  The 
Clearinghouse  serves  as  an  information 
bank  systematically  collecting  and 
synthesizing  the  data  and  knowledge 
obtained  from  research  and  evaluation 
by  public  and  private  agencies, 
institutions  or  individuals  concerning 
all  aspects  of  juvenile  delinquency, 
including  the  prevention  and  treatment 
of  juvenile  delinquency. 

Recognizing  the  critical  need  to 
inform  juvenile  justice  practitioners  and 
other  policymakers  on  program 
approaches  which  hold  promise,  the 
Clearinghouse  continually  develops  and 
recommends  new  strategies  to 
communicate  the  research  findings  and 
program  activities  of  OJJDP  to  the 
practitioner  community. 

The  entire  NCJRS  contract,  of  which 
the  JJC  is  a  part,  and  which  is 
administered  by  the  National  Institute  of 
Justice  (NIJ),  is  scheduled  for 
competitive  award  in  Fiscal  Year  1994. 

Coalition  for  Juvenile  Justice.  *  $650,000 

The  Coalition  for  Juvenile  Justice 
(Coalition)  was  established  in  1983  as 
the  National  Coalition  of  State  Juvenile 
Justice  Advisory  Groups.  It  was 
renamed  the  Coalition  for  Juvenile 
Justice  effective  January  1, 1993.  The 
Coalition  supports  and  facilitates  the 
purposes  and  functions  of  State  juvenile 
justice  advisory  groups.  In  1984, 
Congress  tasked  the  Coalition  to  review 
Federal  policies  regarding  juvenile 
justice  and  delinquency  prevention, 
prepare  and  submit  an  Aimual  Report 


and  recommendations  to  the  President 
and  Congress,  and  provide  advice  to  the 
OJJDP  Administrator.  The  Coalition  is 
also  authorized  to  develop  an 
Information  Center  for  juvenile  Justice 
and  Delinquency  Prevention  Programs, 
to  conduct  an  Annual  Conference  and  to 
disseminate  information,  data, 
standards,  advanced  techniques,  and 
program  models.  No  additional 
applications  will  be  solicited  in  Fiscal ." 
Year  1994. 

Juvenile  Justice  Data  Resources.  $25,000 

This  program  addresses  the  need  to 
enhance  the  availability  of  juvenile 
justice  data  sets  for  secondary  analysis. 
It  will  be  implemented  under  an 
interagency  agreement  with  the 
University  of  Michigan.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1994. 

Juvenile  Justice  Statistics  and  Systems 
Development.  $275,000 

The  purpose  of  this  program  is  to 
improve  Federal,  State,  and  local 
juvenile  justice  statistics  and  to  enhance 
decision  making  and  management 
information  systems  (MIS)  within  the 
juvenile  justice  system.  The  SSD 
Program  helps  OJJDP  formulate  a 
comprehensive  National  Juvenile  Justice 
Statistics  program  which  will  include  a 
series  of  regular  reports  on  the  extent 
and  nature  of  juvenile  offenses  and 
victimization  and  the  justice  system's 
response  to  the  same.  A  major  product 
will  be  a  Report  to  the  Nation  on 
Juvenile  Crime  and  Victimization. 

The  program  will  be  implemented  by 
the  cvirrent  grantee,  the  National  Center 
for  Juvenile  Justice.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1994. 

Juveniles  Taken  Into  Custody  (JTIC): 
Interagency  Agreement,  $200,000 

The  U.S.  Bureau  of  the  Census  is 
working  with  OJJDP  to  develop  a 
national  comprehensive  statistical 
reporting  system  responsive  to  the 
information  requirements  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended, 
and  to  the  needs  of  the  juvenile  justice 
field  for  data  on  juvenile  custody  c 

populations  in  order  to  assist  State 
legislatures  and  juvenile  justice  a 

professionals  in  planning  and  policy-  y( 

making  decisions.  The  Census  Bureau  Y 
acts  as  the  data  collection  agent  for  the  aj 
JTIC  program.  The  program  will  be  Yi 

implemented  under  an  interagency 
agreement  with  the  U.S.  Bureau  of  the        ^' 
Census.  No  additional  applications  will 
be  solicited  in  Fiscal  Year  1994.  A: 


and  recommendations  to  the  President 
and  Congress,  and  provide  advice  to  the 
OJJDP  Administrator.  The  Coalition  is 
also  authorized  to  develop  an 
Information  Center  for  Juvenile  Justice 
and  Delinquency  Prevention  Programs, 
to  conduct  an  Annual  Conference  and  to 
disseminate  information,  data, 
standards,  advanced  techniques,  and 
program  models.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1994. 

Juvenile  Justice  Data  Resources,  $25,000 

This  program  addresses  the  need  to 
enhance  the  availability  of  juvenile 
justice  data  sets  for  secondary  analysis. 
It  will  be  implemented  under  an 
interagency  agreement  with  the 
University  of  Michigan.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1994. 

Juvenile  Justice  Statistics  and  Systems 
Development,  $275,000 

The  purpose  of  this  program  is  to 
improve  Federal,  State,  and  local 
juvenile  justice  statistics  and  to  enhance 
decision  making  and  management 
information  systems  (MIS)  within  the 
juvenile  justice  system.  The  SSD 
Program  helps  OJPP  formulate  a 
comprehensive  National  Juvenile  Justice 
Statistics  program  which  will  include  a 
series  of  regular  reports  on  the  extent 
and  nature  of  juvenile  offenses  and 
victimization  and  the  justice  system's 
response  to  the  same.  A  major  product 
will  be  a  Report  to  the  Nation  on 
Juvenile  Crime  and  Victimization. 

The  program  will  be  implemented  by 
the  current  grantee,  the  National  Center 
for  Juvenile  Justice.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1994. 

Juveniles  Taken  Into  Custody  (JTIC): 
Interagency  Agreement,  $200,000 

The  U.S.  Bureau  of  the  Census  is 
working  with  OJJDP  to  develop  a 
national  comprehensive  statistical 
reporting  system  responsive  to  the 
information  requirements  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended, 
and  to  the  needs  of  the  juvenile  justice 
field  for  data  on  juvenile  custody 
populations  in  order  to  assist  State 
legislatures  and  juvenile  justice 
professionals  in  planning  and  policy- 
making decisions.  The  Census  Bureau 
acts  as  the  data  collection  agent  for  the 
jnc  program.  The  program  will  be 
implemented  under  an  interagency 
agreement  with  the  U.S.  Bureau  of  the 
Census.  No  additional  applications  will 
be  solicited  in  Fiscal  Year  1994. 
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National  Juvenile  Court  Data  Archive. ' 
$610,915 

This  program  collects,  processes, 
analyzes,  and  disseminates  available 
data  concerning  the  Nation's  juvenile 
courts.  The  Archive  collects  automated 
data  and  pubhshed  reports  from 
juvenile  courts  throughout  the  Nation. 
Using  the  automated  data,  the  Archive 
produces  comprehensive  reports  on  the 
activities  of  the  juvenile  courts.  These 
reports  examine  referrals,  offenses, 
intake,  and  dispositions  as  well  as 
speciahzed  topics  such  as  minorities  in 
juvenile  courts  or  specific  offense 
categories.  The  Archive  provides 
assistance  to  jurisdictions  in  analyzing 
their  juvenile  court  data. 

The  program  will  be  implemented  by 
the  current  grantee,  the  National  Center 
for  Juvenile  Justice.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1994. 

Contract  for  the  Evaluation  of  Of  J  DP 
Programs,  $652,341 

Information  is  being  collected  on  the 
efficiency,  cost-effectiveness,  and 
impact  of  OJJDP  programs  implemented 
through  discretionary  grants, 
interagency  agreements,  contracts,  and 
possibly  formula  grants.  OJPP  will  use 
the  reported  findings,  including 
strengths,  weaknesses,  and  other 
assessment  data,  to  make  policy  and 
planning  decisions.  The  information 
may  also  benefit  Congress,  other  Federal 
agencies,  and  State  and  local  juvenile 
justice  and  child  service  staffs. 

The  grantee  is: 

1.  Providing  evaluative  assessments  of 
potential  programs; 

2.  Conducting  a  process  evaluation  of, 
and  designing  an  impact  evaluation  for, 
the  Satellite  Prep  School  project; 

3.  Designing  a  process  and  impact 
evaluation  for  the  LRE  Juvenile  Justice 
Initiative  project;  and 

4.  Evaluating:  (a)  The  training 
provided  under  the  Gang  and  Drug 
POLICY  program;  (b)  The  Intensive 
Community-Based  Aftercare  project;  (c) 
NIC  Training  for  Juvenile  Detention  and 
Corrections  Personnel;  (d)  The 
Disproportionate  Representation  of 
Minorities  Initiative;  and  (e)  The 
Serious  Habitual  Offender 
Comprehensive  Action  Program. 

The  contract  is  awarded  to  Caliber 
Associates  for  a  three-year  period.  Third 
year  funding,  to  be  awarded  in  Fiscal 
Year  1994,  is  $652,341.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1994. 

Children  at  Risk,  $350,000 

OJJDP,  the  Bureau  of  Justice 
Assistance  (BJA),  and  the  Center  on 


Addiction  and  Substance  Abuse  (the 
Center)  of  Columbia  University  have 
undertaken  a  joint  effort  to  help 
communities  rescue  their  high  risk  pre- 
adolescents  from  the  interrelated  threats 
of  crime  and  drugs.  The  program  tests 
a  specific  intervention  strategy  for 
reducing  and  controUing  illegal  drugs 
and  related  crime  in  target 
neighborhoods  and  fosters  healthy 
development  among  youths  from  drug- 
and  crime- ridden  neighborhoods.  Multi- 
service, multi-disciplinary 
neighborhood-based  programs  are  being 
established  which  will  provide  a  range 
of  opportunities  and  diverse  services  for 
pre-adolescents  and  their  families  who 
are  at  high  risk  of  involvement  in  illegal 
drugs  and  crime.  Simultaneously,  the 
criminal  and  juvenile  justice  systems 
are  targeting  resources  to  reduce  illegal 
drug  use  and  crime  in  the 
neighborhoods  where  these  young 
people  reside.  OJJDP  funds  are  used  for 
the  delinquency  prevention  components 
of  the  program. 

The  Center  has  received  funding  from 
a  number  of  Foundations,  for  this  effort, 
which  has  been  matched  by  OJJDP  and 
BJA.  Based  on  the  proposals  submitted, 
six  communities  were  selected  to 
receive  funds  beginning  in  Fiscal  Year 
1992  to  implement  programs  over  a 
three-year  period:  Seattle,  Washington; 
Memphis,  Tennessee;  Bridgeport, 
Connecticut;  Austin,  Texas;  Savaimah. 
Georgia;  and  Newark,  New  Jersey 
Foundation  and  government  funding  of 
between  $500,000  and  $1  million  was 
allocated  per  community.  The  program 
will  be  implemented  by  the  current 
grantee  in  the  five  communities.  OJJDP 
funds  will  be  transferred  to  BJA  to 
implement  the  program  under  a  BJ.^ 
Grant  and  NIJ  is  supporting  the 
evaluation  with  BJA  funds.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1994. 

Delay  in  the  Imposition  of  Sanctions, 
$100,000 

This  project  is  a  continuation  of 
research  undertaken  to  study  the  delays 
in  the  delivery  of  sanctions  to  juveniles 
in  the  juvenile  court  system.  Where 
delays  are  found  in  the  processing  of 
juvenile  court  cases,  the  study  will 
address  the  problems  created  by  these 
delays  and  make  realistic 
recommendations  on  how  to  correct  the 
problems.  This  award  will  be  the  third 
and  final  year  of  funding  for  a  three-year 
project  and  wrill  support  the  completion 
of  Phase  III.  Phase  I  and  Phase  II,  which 
were  completed  in  the  first  two  years, 
consisted  of  a  literature  review  and 
survey  of  court  administrators  to 
determine  the  extent  to  which 
processing  delays  occur,  a  description  of 
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the  chaiactenstics  that  define  the 
problem,  an  identification  of  the  points 
in  juvenile  court  case  processing  that 
are  most  susceptible  to  delays,  an 
intensive  site  study  tl^  evaluated  the 
effect  that  case  procesing  delays  have 
on  juveoiie  courts'  effectiveness  and 
efficiency  in  handling  delinquency 
cases,  including  the  e0ect  on  juveniles 
themselves.  Phase  in  ^11  be  the  final 
stage  of  this  ihree-yeat  project,  entailing 
a  review  of  the  project  findings  and 
development  of  a  set  df 
recommendations  on  how  the  juvenile 
justice  system  ran  improve  case 
processing  and  reduct  unnecessary 
delays.  The  program  will  be 
impIeBiented  by  the  current  grantee,  the 
National  Center  for  Juvenile  Justice.  No 
additional  applicatioi]  s  will  be  solicited 


in  Fiscal  Year  1994. 

Violence  Study — Ckiuies  and 
Correlates. '  $300,000. 


of  Pittsburgh. 
Zolorado.  The 

Delinquency 
t'  is  under  review, 
ata  more  fully, 

id  to  be 


OJJDP  proposes  to  support  additional 
analyses  of  data  cone<}ted  under  its 
Program  of  Research  dn  the  Causes  and 
Correlates  of  Delinquency,  conducted  at 
the  Stata  University  of  New  York  at 
Albany,  the  Universiti 
and  the  University  of] 
draft  final  report.  "Url 
and  Substance  AbuseJ 
To  use  the  collected  i 
additional  analyses  n^ 
perfonned.  These  analyses  are  intended 
to  enhance  OJJDP's  program 
development  for  serious,  chronic,  and 
violent  offenders.  Topjics  for  analysis 
will  be  determined  bv  program 
development  requirerients.  For 
example,  development  of  risk 
assessment  instrumen  is  would  benefit 
bom  more  specific  an  dyses  regarding 
risk  factors  and  pathways  to  chronic, 
serious,  or  violent  off<  nding. 

This  program  woul(  be  implemented 
by  the  grantees  noted 
additional  applicatioi  s  will  be  solicited 
in  Fiscal  Year  1994. 


Training  and  Technic  i7 
Juvenile  Detention  an  i 
/amfs  E.  GoukI  Memo^al 
$225,000 


Assistance  for 
Corrections  (The 
Program), 


The  project  would  <  ontinue  to 
provide  technical  assi  itance  and 
training  to  juvenile  co  rrectional  and 
detention  agencies,  se  rve  as  a  national 
forum  on  juvenile  cor  ections  and 
detention,  hold  works  iops  on  selected 
key  issues,  provide  oc  -site  technical 
assi.stanre.  hold  a  Nat  onal  Juvenile  Day 
Treatment  Conferenct .  and  promote 
literacy  education  anc  networking. 

The  project,  which  vould  emphasize 
intermediate  sanction ;  for  non-violent 
juveniles  involved  in  inig-related 
offenses  and  illegal  ac  tivities  in  Fiscal 


IMI 


Year  1994.  would  be  impleioented  by 

the  current  grantee.  The  American 
Correctional  Association.  No  additional 
applications  would  be  sohcited  in  Fiscal 
Year  1994. 

Training  for  fuvenile  Corrections  Staff, 
$475,000 

O^^P  proposes  to  continue  the 
devek>pment  and  implementaticoi  of  a 
comprehensive  training  program  for 
juvenile  correctioiw  and  detention  staff 
through  an  interagency  agreement  with 
the  National  Institute  of  Corrections 
(NIC).  The  program  is  designed  to  offer 
a  core  curriculum  for  juvenile 
corrections  and  detention 
administrators  and  mid-level 
management  personnel  in  such  areas  as 
leadership  deirelopment,  management, 
training  of  trainers,  legal  issues,  cultural 
diversity,  gang  activity,  juvenile 
programming  for  specialized  needs  of 
offenders,  and  overcrowding.  The 
training  would  be  conducted  at  the  NIC 
Academy  and  regionally.  This  program 
would  be  implemented  in  Fiscal  Year 
1994  under  an  interagency  agreement 
with  NIC  No  additional  applications 
would  be  solicited  in  Fiscal  Year  1994. 

Improving  Literacy  Skills  of 
Institutionalized  fuvenile  Delinquents. 
$250,000 

This  is  a  competitively  awarded 
program  funding  two  grants:  Mississipfri 
University  for  Women  ($125,000).  and 
The  Nellie  Thomas  Institutte  of  Learning 
($125,000).  Many  juvenile  delinqumits 
in  correctional  instituti<»is  need  to 
develop  basic  reading  and  writing  skills. 
The  program  will  improve  the  literacy 
levels  of  juvenile  residents  in  these 
facilities  while  creating  a  national 
network  of  trained  reading  teachers  and 
volunteers  available  to  juvenile 
correctional  facihties.  It  will  include 
training.  foUow-up  technical  assistance 
on  teaching  methods,  and  a  curriculum 
for  use  by  the  staff  of  detention  and 
corrections  facihties. 

This  program  will  be  implemented  by 
the  current  grantees.  The  Mississippi 
University  for  Women,  and  The  Nellie 
Thomas  Institute  of  Learning.  No 
additional  apphcations  will  be  solicited 
in  Fiscal  Year  1994. 

Improvement  in  Correctional  Education 
for  Juvenile  Offenders.  $199,963 

The  purpose  of  this  program  is  to 
assist  juvenile  corrections 
administrators  in  planning  ^id 
implementing  improved  educational 
services  for  detained  and  incarcerated 
juvenile  offenders. 

In  Fiscal  Year  1992,  the  National 
Office  for  Social  Responsaiility  (NOSR) 
was  awarded  a  three  year  cooperative 


agreement  to  begin  a  comprehensive 
assessment  of  the  literature  and  to 
produce  a  report  documenting  the  state- 
of-the-art  pretctices  in  educational 
reform.  The  results  will  detennine  how 
the  information  will  be  used  in  the 
future  to  improve  educational  services 
for  incarcerated  juveniles. 

NOSR  also  will  be  awarded  up  to 
$200,000  to  provide  training  and 
technical  assistance  to  selected  sites  that 
are  interested  in  implementing 
correctional  education  reform.  No 
additional  applications  will  be  solicited 
for  this  training  and  technical  program 
during  Fiscal  Year  1994. 

Juvenile  Court  Training,*  $1,100,270 

The  primary  purpose  of  this  project  is 
to  continue  and  refine  the  training  and 
technical  assistance  program  offered  by 
the  National  Council  of  Juvenile  and 
Family  Court  Judges.  The  training 
objectives  are  to  supplement  law  school 
curricula,  provide  judges  with  current 
information  on  developments  in 
juvenile  and  family  case  law,  and  make 
available  options  for  sentencing  and 
treatment.  Emphasis  will  be  placed  on 
drug  testing,  gangs  and  violence,  and 
intermediate  sanctions.  The  project  will 
provide  foundation  training  to  new 
judges  and  to  experienced  judges  who 
have  been  recently  assigned  to  the 
juvenile  or  family  court  bench. 

The  program  will  be  implemented  by 
the  ciurent  grantee.  The  National 
Council  of  Juvenile  and  Family  Court 
Judges.  No  additional  apphcations  will 
be  solicited  in  Fiscal  Year  1994. 

Technical  Assistance  to  the  Juvenile 
Courts.*  $389,943 

The  National  Center  for  Juvenile 
Justice  (NCJJ).  the  current  grantee,  is  the 
research  division  of  the  National 
Council  of  Juvenile  and  Family  Court 
Judges.  The  four  types  of  technical 
assistance  available  under  the  grant  are: 
(1)  Information  resources,  (2)  on-site 
consultation,  (3)  off-site  consultation, 
and  (4)  cross-site  consultation. 
Emphasis  will  be  placed  on 
intermediate  sanctions  for  handling 
juveniles  involved  in  drug-related 
offenses  aid  gang  activities.  In  addition, 
the  project  will  examine  appropriate  use 
of  juvenile  records  in  adult  court 
proceedings,  including  an  examination 
of  State  laws  and  practices. 

The  current  grantee,  the  National 
Center  for  Juvenile  Justice,  will 
implement  the  program.  No  additional 
appUcatioQs  will  be  solicited  in  Fiscal 
Year  1994. 


Due  Process  Advocacy  Program 
Development,  $250,000 

hi  Fiscal  Year  1993,  OJJDP  funded  the 
American  Bar  Association  (ABA),  in 
partnership  with  the  Juvenile  Law 
Center  (JLC)  of  Philadelphia,  PA  and  the 
Youth  Law  Center  (YLC)  of  San 
Francisco,  CA,  to  develop  a  due  process 
advocacy  program  strategy.  The  goals  of 
the  program  are  to  increase  juvenile 
offenders'  access  to  legal  services;  and 
to  improve  the  quality  of  pre-  . 
adjudication,  adjudication,  and 
dispositional  advocacy  for  juvenile 
offenders. 

These  strategies  will  be  made 
available  to  state  and  local  bar 
associations  and  other  relevant 
organizations  so  that  they  can  develop 
approaches  to  increase  the  availability 
and  quality  of  counsel  for  juveniles.  The 
ABA  and  its  partners  (JLC  and  YLC)  will 
assess  the  current  state-of-the-art  with 
regard  to  legal  services,  training  and 
education,  develop  strategies  to  improve 
access,  availabihty  and  the  quality  of 
counsel  and  provide  a  comprehensive 
report  on  these  issues.  During  the 
second  funding  cycle,  training  materials 
vidll  be  developed  and  tested  in  selected 
sites.  Training  materials  will  be  adjusted 
based  on  the  experience  in  the  test  sites 
and  a  dissemination  strategy  will  be 
developed.  The  ABA  will  develop 
mechanisms  for  networking  with  legal 
service  providers  such  as  pubhc 
defender  offices  and  Children's  Law 
Centers.  Fiscal  Year  1994  funding  will 
support  the  first  six  months  of  the  total 
second  year  budget  of  this  three  year 
effort.  An  additional  $250,000  will  be 
provided  fi-om  Fiscal  Year  1995  funds 
for  the  remaining  six  months  of  the 
second  year.  No  new  applications  will 
be  solicited. 

Training  in  Cultural  Differences  for  Law 
Enforcement/Juvenile  Justice  Officials, 
$150,000 

.  The  project  will  complete,  lest, 
implement,  and  provide  for  the 
dissemination  and  juvenile  justice 
system  utiUzation  of,  a  cultural  diversity 
training  curriculum.  The  curriculum 
will  be  designed  to  serve  the  training  of 
trainers  in  the  pofice/juvenile  justice 
field,  and  will  respond  to  the  unique 
needs  of  the  major  components  of  the 
juvenile  justice  system.  Thus,  it  is 
expected  that  training  modules  and 
supportive  materials  will  be  oriented  to 
cover  the  aspects  of  cultural/ethnic 
diversity  particularly  relevant  to  law 
enforcement,  detention  staff,  probation 
officers,  judges,  institutional  personnel, 
aftercare  workers,  and  others  involved 
in  the  various  juvenile  justice  processes. 
An  award  for  the  current  phase  of  the 


Due  Process  Advocacy  Program 
Development,  $250,000 

In  Fiscal  Year  1993,  OJJDP  funded  the 
American  Bar  Association  (ABA),  in 
partnership  with  the  Juvenile  Law 
Center  (JLC)  of  Philadelphia,  PA  and  the 
Youth  Law  Center  (YLC)  of  San 
Francisco,  CA,  to  develop  a  due  process 
advocacy  program  strategy.  The  goals  of 
the  program  are  to  increase  juvenile 
offenders'  access  to  legal  services;  and 
to  improve  the  quality  of  pre- 
adjudication, adjudication,  and 
dispositional  advocacy  for  juvenile 
offenders. 

These  strategies  will  be  made 
available  to  state  and  local  bar 
associations  and  other  relevant 
organizations  so  that  they  can  develop 
approaches  to  increase  the  availability 
and  quality  of  counsel  for  juveniles.  The 
ABA  and  its  partners  (JLC  and  YLC)  will 
assess  the  current  state-of-the-art  with 
regard  to  legal  services,  training  and 
education,  develop  strategies  to  improve 
access,  availability  and  the  quality  of 
counsel  and  provide  a  comprehensive 
report  on  these  issues.  During  the 
second  funding  cycle,  training  materials 
will  be  developed  and  tested  in  selected 
sites.  Training  materials  will  be  adjusted 
based  on  the  experience  in  the  test  sites 
and  a  dissemination  strategy  will  be 
developed.  The  ABA  will  develop 
mechanisms  for  networking  with  legal 
service  providers  such  as  pubhc 
defender  offices  and  Children's  Law 
Centers.  Fiscal  Year  1994  funding  will 
support  the  first  six  months  of  the  total 
second  year  budget  of  this  three  year 
effort.  An  additional  $250,000  will  be 
provided  from  Fiscal  Year  1995  funds 
for  the  remaining  six  months  of  the 
second  year.  No  new  applications  will 
be  solicited. 

Training  in  Cultural  Differences  for  Law 
Enforcement/Juvenile  Justice  Officials, 
$150,000 

.  The  project  will  complete,  test, 
implement,  and  provide  for  the 
dissemination  and  juvenile  justice 
system  utilization  of,  a  cultural  diversity 
training  curriculum.  The  curriculum 
will  be  designed  to  serve  the  training  of 
trainers  in  the  pohce/juvenile  justice 
field,  and  will  respond  to  the  unique 
needs  of  the  major  components  of  the 
juvenile  justice  system.  Thus,  it  is 
expected  that  training  modules  and 
supportive  materials  will  be  oriented  to 
cover  the  aspects  of  cultiu-al/ethnic 
diversity  particularly  relevant  to  law 
enforcement,  detention  staff,  probation 
officers,  judges,  institutional  personnel, 
aftercare  workers,  and  others  involved 
in  the  various  juvenile  justice  processes. 
An  award  for  the  current  phase  of  the 
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project  will  be  made  to  the  present 
grantee,  the  American  Correctional 
Association.  No  new  applicants  will  be 
invited. 

Bootcamps  for  Juvenile  Offenders: 
Constructive  Intervention  and  Earh 
Support,  $550,000 

During  Fiscal  Year  1991,  and  after  ar> 
extensive  competitive  review  process, 
OJJDP  selected  and  funded  three 
jurisdictions  to  participate  in  the 
Bootcamp  for  Juvenile  Offenders 
program.  The  program  is  designed  to 
create  an  alternative  intermediate- 
sanction  program  for  non-violent 
juvenile  offenders  under  the  age  of  18. 
The  program  is  also  designed  to 
emphasize  discipline,  treatment  and 
work  in  a  military-style  bootcamp 
program.  These  programs  are  also 
participating  in  an  independent, 
national  evaluation  to  document  the 
process  and  impact  of  the  program. 

OJJDP  will  use  funds  transferred  from 
the  Bureau  of  Justice  Assistance  (BJA)  to 
provide  a  limited  amount  of 
supplemental  funds  to  three  currently 
Federally  funded  Bootcamp  programs  in 
a  military-style  bootcamp  program 
based  on  their  assessed  needs.  No  new 
applications  will  be  solicited  in  Fiscal 
Year  1994. 

Comprehensive  Gang  Initiative. 
$500,000 

In  1992,  the  Bureau  of  Justice 
Assistance  (BJA)  introduced  the 
Comprehensive  Gang  Initiative.  Funding 
for  the  Fiscal  Year  1994  initiative  will 
be  a  joint  effort  by  BJA  and  OJJDP 
(OJJDP  would  transfer  $500,000  to  BJA 
to  support  this  effort).  The  Police 
Executive  Research  Forum  (PERF)  has 
developed  a  model  comprehensive 
approach  to  gang  issues,  which  carefully 
balances  initiatives  for  prevention, 
intervention  and  suppression.  The 
model  encompasses  strategies  which 
bring  together  cooperative  and 
coordinated  efforts  of  the  poUce,  other 
criminal  justice  agencies,  human 
services  providers  and  community 
programs.  In  addition  to  a  prototype, 
PERF  has  developed  a  training 
curriculum  and  a  program  for  providing 
technical  assistance  to  model 
demonstration  sites.  The  first  four 
competitively  selected  demonstration 
sites  were  being  funded  during  Fiscal 
Year  1993  and  technical  assistance  was 
provided  by  PERF.  Four  additional  sites 
will  be  funded  in  Fiscal  Year  1994 
through  a  competitive  process. 
Applications  would  be  solicited  by  BJA. 


Missing  Children 

^Jational  Center  for  Missing  ond 
Exploited  Children/Resource. 
$3,600,000 

This  grant  will  fund  the  National 
Center  for  Missing  and  Exploited 
Children  to  continue  to  provide  the 
functions  of  a  national  resource  center 
and  clearinghouse  on  matters  relevant  to 
and  required  by  Title  IV— the  Missing 
Children's  Assistance  Act.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1994. 

Training  and  Technical  Assistance  for 
Nonprofit  Missing  and  Exploited 
Children's  Organizations,  S250.000 

This  program  will  provide  technical 
assistance  and  training  to  improve  the 
capacity  of  nonprofit  community-based 
missing  children's  organizations  to 
engage  in  activities  which  will 
successfully  prevent  the  abduction  and 
sexual  exploitation  of  children,  assist  in 
the  recovery  of  children,  and  provide 
services  to  child  victims  and  their 
families. 

The  program  will  be  implemented  by 
the  current  grantee,  the  National  Victim 
Center,  Arlington,  Virginia.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1994. 

Model  Treatment  and  Senices 
Approaches  for  Mental  Health 
Professionals  Working  With  Families  of 
Missing  Children,  $200,000 

The  project's  goals  are  to  provide 
mental  health  personnel  with  effective 
treatment  approaches  and  for  the 
rehabilitation  of  famihes  traumatized  by 
child  abduction  and  faced  with 
reestablishing  a  state  of  normalcy  in  its 
aftermath.  The  current  grantee  is  the 
Western  Center  for  Child  Protection. 
Reno,  Nevada.  No  additional 
apphcations  will  be  solicited  m  Fiscal 
Year  1994. 

Obstacles  to  Recovery  and  Return  of 
Parentally  Abducted  Children:  Training, 
Technical  Assistance,  $250,000 

The  American  Bar  Association  Center 
on  Children  and  the  Law,  Fund  for 
Justice  and  Education,  recently 
completed  two  years  of  research  thai 
showed  there  are  significant  obstacles  to 
location,  recovery,  and  return  of 
parentally  abducted  children.  This 
project  will  attempt  to  alleviate  some  of 
these  identified  problems  by  developing 
products  useful  to  the  field,  including 
continuing  professional  education  and 
model  statutes.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1994. 
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Development  and  Expansion  of  the 
Child  Find  Mediation  Program  to  Locate 
Missing  ami  Exphittd  Ckiidren  and 
Prevent  Child  Abdoption.  $75,000 

This  program  is  deigned  to  expand 
mediatioB  progcam  lervic^  to  prevmt 
parental  abdwrtioB^by  increasing  the 
level  oX  awarenesG  of  the  problem 
through  public  service  announcements 
and  programft  targ^ting  human 
resources,  social  seitrice.  heahh  care 
professionals,  and  tile  clergy.  Additional 
training  will  be  provided  for  core 
mediators  and  Child  Find  staff  in 
dispute  resolution  processes.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1994.1 

ECHO  Program  Expansion  Assistance. 
$19,538  I 

The  purpose  of  tkfs  project  is  to 
enable  the  Exploited  Children's  Help 
OrganizatioB  (ECHO)  of  Louisville, 
Kentucky,  to  expand  existing  services  to 
missing  and  expknted  children  and 
their  feoiilies.  Tbesef  services  include 
community  education  and  prevention;  a 
quarterly  newsletter  providing 
information  about  missing  and 
exploited  children  and  the  services 
available  through  E^HO;  a  parexUs 
support  program;  and  the  "Kids  in 
Court"  program.  In  cooperation  with 
local  police,  ECHO  Will  compile 
information  about  rqpeat  runaways  in 
order  to  develop  a  community  runaway 
prevention  programJ  No  additional 
applications  will  be  policited  in  Fiscal 
Year  1994. 

Missing  and  Explored  Children 
Comprehensive  Action  Plan  (M/CAP). 
$999,905 

The  Missing  and  !  xploited  Children 
Comprehensive  Action  Program  (M/ 
CAP)  is  a  multi-agency  commonrty 
action  pro^-am.  The  grantee  is  Public 
Administration  Serv  ?ces,  McLean 
Virginia.  The  primary  program  activity 
is  to  provide  trainint  and  technical 
assistance  to  help  coknmunities  pl^i 
responses  to  priority  missing  and 
exploited  childiea  issues.  The  pxogiam 
provides  progranunaitic.  policy,  and 
procedural  approaches,  and  assists 
multi-agency  comm^ty  organizations 
to  plan  unA  dehver  aiervices  in  a  more 
cooperative  and  responsive  manner.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1994. 

Funding  Support  fat  Private  Non-profit 
Organizations  hrvoh  ■ed  with  Missing 
and  Exploited  Chifd,  vn,  $70,500 

The  purpose  of  this  project  is  to 
continue  the  implen^ntation  of  an  in- 
bouse  information  storage  and  retrieval 
system.  This  will  ea«ble  the  Vanished 
Children's  Alliance  of  San  Jose, 


California  to  increase  the  efficiency  of 
its  direct  services  to  families  afiected  by 
the  loss  of  their  rh>Wite».  provide 
information  to  law  enforcement,  and 
other  service  providers  in  a  more  timely 
marmer,  pnmde  more  direct  counseting 
and  tecbBical  assistance  to  missing 
children  and  their  families  apon 
recovery,  develop  effective  services  for 
families  of  long-term  missing  children, 
and  enh«ice  Vanished  Children's 
Alliance's  crisis  intervention  and 
referral  systems.  No  additional 
applicatioos  witl  be  solicited  in  Fiscal 
Year  1994. 

Investigative  Case  Management  of 
Missing  Children  Homicides,  $150,000 

The  purpose  of  this  project  is  to 
analyze  up  to  400  missing  children 
homicide  cases  in  order  to  identify, 
assess,  test,  demonstrate,  and  then 
describe  the  investigative  practices  that 
will  most  effectively  sohre  missing  and 
abducted  chiMren  murder 
investigations. 

The  program  development  and 
activity  mil  be  canied  out  by  the  State 
of  Washington  Attorney  General's 
OfBce.  Criminal  Investigation  IX vision, 
and  that  Office's  Homicide  Investigation 
Tracking  System  (HITS),  in 
collaboration  with  the  National  Center 
for  Missing  and  Exploited  Children 
(NCMEC)  and  NCMEC's  cadre  of 
volunteer  investigators — America's  Law 
Enforcement  Retiree  Team  (ALERT). 
The  products  of  the  three-year  project 
will  be  a  child  homicide  investigative 
resource  guide  and  a  national  law 
enforcement  training  and  technical 
assistance  program  to  aid  local.  State, 
and  Fectesal  agencies  investigating 
missing  children  homicides.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1994. 

Missing  Children  EMa  Archive.  $50,000 

OJJDP  is  committed  to  making 
publicly  available  all  data  sets  produced 
from  the  Missing  Children  research 
programs.  To  do  so,  the  research  data 
files  should  be  configured  into  a  readily 
understandable  data  file  with  complete 
documentation.  OJJDP  has  signed  an 
Interagency  Agreement  with  the 
University  of  Michigan  for  just  such 
preparation  and  archiving  of  the  data 
sets.  Specifically,  the  University  of 
Michigan  will  prepare  the  data  and  the 
docimientation  to  conforra  to  generally 
accepted  standards  for  electronic  data. 
In  this  way.  the  data  will  be  more 
readily  accessible  for  secondary  analysis 
by  policy  unal)rsts  aod  researchers. 
During  the  past  fiscal  year,  this  project 
prepared  ti»  data  from  OJIDP's 
"National  Study  of  Law  Enforcement 
Agencies'  Policies  Regarding  Missing 


Children  and  Homeless  Youth." 
Previously,  this  project  siso  primed 
and  distributed  OffDP'»  first  "National 
Incident  Study  of  tuGssing.  Abducted. 
Runaway,  and  Thrownaway  Children" 
(NISMART).  In  the  coming  yea*.  OJJDP 
anticipates  preparing  the  following  data 
sets:  "Families  of  Missing  Children: 
Psychological  Consequences  and 
Promising  Interventions."  and 
"Obstacles  to  the  Recovery  and  Return 
of  Parentally  Abducted  Children." 

Rememben  They're  Cbiidrai:  Using 
Video  to  Traio  Law  Enforcement 
Personnel,  $200,000 

The  purpose  of  the  project  is  to 
minimize  the  negative  impact  of  law 
enforcement  investigative  procedures  on 
maltreated  children.  This  will  be 
accomplished  through  the  intensive 
development  and  innovative 
dissemination  to  law  enforcement 
persormel  of  a  comprehensive  video 
training  curricuhnn  designed  to 
improve  investigative  responses  to  child 
victims  of  maltreatment. 

The  National  Child  Welfare  Resource 
Center  will  provide  small-  and  medium- 
sized  departments  with  the  resources 
(video  curricuhim,  dissemination 
avenues,  national  guidebooks,  and  other 
materials)  to  tram  and  support  their  staff 
on  how  to  conduct  effective  but 
nontraumatizing  child  abuse 
investigations.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1994. 

National  Alzheimer's  Patient  Alert 
Program:  Safe  Return.'  $650,000 

This  project  supports  the 
establi^mient  of  a  national  program  to 
facilitate  the  identification  and  safe 
return  of  missing  persons  afflicted  with 
Alzheimer's  disease  and  related 
disorders.  The  goals  of  this  project  are: 

(1)  To  devefop  a  central  registry  of 
computerised  information  on  memory- 
impaired  persons  and  a  national  toll- 
free  telephone  liiw  to  access  the  registry: 

(2)  to  create  an  identification  system 
using  ID  jewelry  and  clothing  labels, 
purchased  and  distributed  through  a 
central  service;  and  (3)  to  produce 
educational  materials  for  use  and 
distribution  by  participating  chapters  ot 
the  Alzheimer's  Disease  and  Related 
Disorders  Association.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1994. 

Discussion  of  Comments 

OJJDP  published  Ks  ptoposed 
Comprehensive  Plan  for  Fiscal  Year 
1994  in  the  Federal  Kegister  on  March 
31,  1994.  57  FR  53339.  far  a  45-day 
period  of  public  coramfflit.  The  Ofifice 
received  65  letters  commenting  on  the 


proposed  plan.  All  comments  have  been 
considered  in  the  development  of  the 
Final  Comprehensive  Plan  for  Fiscal 
Year  1994. 

The  majority  of  the  letters  OJJDP  . 
received  provided  positive  comments 
about  the  overall  plan  and  its  programs. 

The  following  is  a  simimary  of  the 
substantive  comments -and  the 
responses  by  OJJDP.  Unless  otherwise 
indicated,  each  comment  was  mado  by 
.    a  single  respondent. 

Comment:  Seven  responses  were 
received  advocating  continuation 
funding  for  two  recipients  of  the  Law- 
Related  Education  (LRE)  in  Juvenile 
Justice  Settings  program,  the  American 
Correctional  Association  in 
collaboration  with  the  New  York  State 
Division  for  Youth  and  the  Juvenile 
Justice  Trainer's  Association,  and 
Virginia  Commonwealth  University  in 
collaboration  with  the  Virginia  Institute 
for  Law  and  Citizenship  Studies. 

Response:  These  programs  were 
designed  and  funded  as  one  year 
projects.  Consequently,  airreol 
recipients  for  this  program  will  not  be 
eligible  for  oontinuatioD  fiindiog. 

Comment:  A  respondent  commenting 
on  the  proposed  "Telecommunications 
Assistance"  initiative  indicated  that  the 
RFP  should  carefully  define  "fiber 
optics." 

Response:  The  term  "fiber  optics'', 
will  no  loiter  be  used  in  the  RFP. 
Comment:  Three  responses  were 
received  supporting  tiw  National 
Juvenile  Detention  Association's 
development  of  a  training  curriculum 
for  juvenile  detention  center  care  givers. 

Response:  Tlie  National  }u\-enile 
Detention  Association's  efforts  can 
become  an  integral  part  of  the  new 
solicitation  in  support  of  training  line 
staff  in  both  juvenile  detention  and 
juvenile  corrections. 

CommenL  Several  respondtmis 
identified  the  foUowii^  initiatives  as 
worthy  of  fimding  and  ones  in  which 
the  field  considered  critical:  Training 
for  Line  Staff  in  Juvenile  Detenticm  and 
Corrections;  Marketing  the  Conditions 
of  Confinement  Study;  Conditions  of 
Confinement  Follow-Up — Performance 
Standards;  Telecommunications 
Assistance;  and  Training  and  Technical 
Support  for  State  and  Local  Jurisdiction 
Teams  to  Focus  on  Juvenile  Corrpctions 
and  Detention  Crowding. 

/?esponse;  The  final  prngram  plan 
contains  each  of  the  afon^mentionetl 
initiatives. 

Comment:  A  respoinlent  expressed 
strong  support  for  the  Yale  Child  Study 
Center/New  Havpn  Department  of  Police 
Service  Child-Centered  Commimity- 
Policing"  Program. 
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proposed  plan.  All  comments  have  been 
considered  in  ihe  devekjpn»ent  of  the 
Final  Comprefaensiv«  Plan  for  Fiscal 
Year  1994. 

The  majority  of  the  letters  OJJDP  . 
received  provided  positive  comments 
about  the  overall  plan  and  its  programs. 

The  following  is  a  simimary  of  the 
substantive  comments -and  thie 
responses  by  OJJDP.  Unless  otherwise 
indicated,  each  comment  was  made  by 
,    a  single  respondent. 

Comment:  Seven  responses  were 
received  advocating  continuation 
funding  for  two  recipients  of  the  Law- 
Related  Education  (LRE)  in  Juvenile 
Justice  Settings  program,  the  American 
Correctional  Association  in 
collaboration  with  the  New  York  State 
Division  for  Youth  and  the  Juvenile 
Justice  Trainer's  Association,  and 
Virginia  Commonwealth  University  in 
collaboration  with  the  Virginia  Institute 
for  Law  and  Citizenship  Studies. 

Response:  These  programs  wete 
designed  and  hindeid  as  one  year 
projects.  Consequently,  ajmeat 
recipients  for  this  program  will  not  be 
eligible  for  ooatiniMtioD  funding. 

Comment:  A  respondent  commenting 
on  the  proposed  ■Telecomm\inications 
Assistance"  initiative  indicated  that  the 
RFP  should  carefully  define  'fiber 
optics." 

Response;  TTie  tcnn  "fiber  optics'', 
will  no  longer  be  used  in  the  RF-'P. 
Comment:  Three  responses  were 
received  supporting  tiw  National 
Juvenile  Detention  Association's 
development  of  a  training  curriculum 
for  juvenile  detention  center  care  givers. 

Rapoilse:  The  National  }u\'enile 
Detention  Association's  eflcHls  can 
become  an  integral  part  of  the  new 
solicitation  in  support  of  training  line 
staff  in  both  juvenile  detention  and 
jirvenile  corrections. 

Comment  Several  respondents 
identified  the  following  initiatives  as 
worthy  of  funding  and  ones  in  which 
the  field  considered  critical:  Training 
for  Line  Staff  in  Juvenile  Detenticm  and 
Corrections;  Marketing  the  Conditions 
of  Cnnfiiieinenl  Study;  Conditions  of 
Confinement  Follow-Up — Performance 
Standards;  Telecommunications 
Assistance;  and  Training  and  Technical 
Support  for  State  and  Local  Jurisdiction 
Teams  to  Focus  on  Juvenile  Corrections 
and  Detention  Crowding. 

Response:  The  final  program  plan 
contains  each  of  the  aforementionetl 
initiatives. 

Comment:  A  respondent  expressed 
strong  support  for  the  Yale  Child  Study 
Crater/New  Haven  Department  of  Police 
Service  Chi  Id -Centered  Community- 
Policing"  Program. 


Response:  OJJDP  recognizes  the 
potential  value  of  the  Child-Centered 
Conunxmity-Policing  Program  model 
developed  by  the  Yale  mental  health 
professionals  in  collaboration  with  the 
New  Haven  Police  Departroeot.  Funding 
will  be  provided  for  replication  of  the 
Yale/New  Haven  model  in  other 
jurisdictions. 

Comment:  Eight  comments  were 
received  indicating  specific  or  general 
support  for  a  National  Juvenile  Justice 
and  Delinquency  Prevention  Training 
and  Technical  Assistance  Center.  One  of 
the  respondents,  while  expressing 
support,  cautioned  against  possible 
overlap  between  activities  of  the  Center, 
other  grantees/contractors,  and  OJJDP 
staff. 

Hesponse.The  Office  proposes  to 
support  the  development  of  a  Center 
that  will  eliminate^  rather  than  create, 
duplication  of  effort  by  addressing 
training/technical  assistance  tasks  and 
areas  beyond  the  normal  scope  of 
coverage  by  individual  grantees  or 
contractors.  Multi-disciplinar>'  pr(^;rams 
and  training  of  trainers  programs  are 
examples  of  projects  to  be  undertaken 
by  the  center. 

Comment:  Three  comments  were 
submitted  recommending  OJJDP  support 
for  juvenile  restitution  programs  in  the 
context  of  die  currently  funded 
Balanced  and  Restorative  Justice  Project. 
One  respondent  suggested  an  increased 
allocation  for  this  continuation  project, 
and  two  suggested  restoration  of  the 
funding  level  established  prior  to  a  50% 
budget  reduction  imposed  on  the  project 
in  Fiscal  Year  1993. 

Response:  OJJDP  supports  the 
Balanced  and  Restorative  Justice  Project. 
The  proposed  Fiscal  Year  1994-  funding 
for  this  project  reflects  the  projected 
third  year  fiuiding  level  and  restoration 
of  50%  of  the  amount  by  which  the 
funding  level  was  reduced  in  Fiscal 
Year  1993. 

Comment:  A  comment  was  received 
ad\'ising  against  the  expenditure  of 
OJJDP  funds  to  address  the  violence 
content  in  mass  media.  Another 
respondent  suggested  that  OJJDP 
include  partnership  opportunities  with 
coipmunity-based  oiiganizalions  as  part 
of  the  requirements  for  any  proposed 
Media  Violence  program.  A  third 
respondent  recommended  that  the 
Media  Violence  program  develop 
information  for  parents,  teachers  groups, 
youth  serving  organizations,  youth 
groups  and  community  organizations 
about  the  relationship  between  media 
violence  and  aggressive  behavior,  and 
thafSeed-monev  grants  be  awarded. 

Response:  While  OJJDP  disagrees  with 
the  first  respondeat,  no  funding  related 
to  media  violence  reduction  is  included 


in  the  final  program  plan.  This  is  due 
principally  to  the  1»mitf<d  budget  of 
OJJDP  and  the  fact  that  a  variety  of 
agencies  and  organizations  are 
examining  this  issua  Partnerships  with 
community-based  organizations  are 
anticipated  as  a  part  of  any  future  OJJDP 
Media  Violence  program  initiative.  Tlie 
anticipated  program  approach  to  Media 
Violence  would  have  provided  for 
development  and  dissemination  of  user- 
friendly  information,  to  the  groups 
identified,  on  the  relationship  between 
media  violence  and  aggressive  behavior 
of  children. 

Comment:  A  respondent  supported 
the  Professional  Development  for  Youth 
Workers  Program,  recommending  that 
training  of  youth  workers  should  be  an 
OJJDP  priority  and  urging  that  existing 
training  programs  offered  by 
community-based  youth  servii^ 
organizations  be  used,  and  that  these 
organizations  be  involved  in 
development  of  curricula  for  several 
program  settings.  Tbis  respondent  also 
encouraged  OJJEK*  to  utilize  the 
resources  of  existing  communitv-basad 
agencies  in  enliancing  safety  of  children 
through  sub-contracts  with  community- 
based  organizations  for  after-schooJ 
activities. 

Response:  The  Professional 
Development  for  Youth  Workers 
Prc^raro  is  completing  its  second  year  of 
funding.  OJJDP  anticipates  testing  the 
curriculum  in  several  community-based 
settings.  A  broad  base  of  community- 
based  youth  serving  organizations  have 
been  involved  in  the  implementation  of 
this  program  from  the  outset.  TTje 
curriculum  has  been  developed  with 
their  assistance  through  an  advisory 
committee,  working  groups,  and  using  a 
siuvey  of  needs  and  training  programs 
conducted  during  the  first  year  r  ' 
implementation.  In  response  to  the 
suggestion  that  community-based  youth 
serving  organizations  be  used  on  a 
contractual  basis  to  provide  safe  havens 
for  school  children,  the  National  School 
Safety  Center  is  not  tasked  to  provide 
such  services.  The  Center  provides 
training  and  teahnical  assietance  to  local 
schools  and  school  districlB  to  assist 
them  to  formulate  plans  and  support 
activities  that  enhance  school  safety. 
Comment:  A  respondeat  supported 
OJIEH^'s  continued  support  for  the 
National  Network  of  Children's 
Advocacy  Centers,  urging  a  focus  on 
child  sexual-assault-focused  models  in 
the  program  "Models  of  EfSective  Court 
Based  Scrvioe  Delivery  to  Chikiren  and 
Their  Families". 

Response:  OJJDP  appreciates  support 
for  the  National  Network  of  Children's 
Advocacy  Centers  training  program.  We 
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have  passed  this  si|ggestion  along  to  the 
Network  for  their  consideration. 
Comment:  A  commentor  was 
concerned  that  no  support  for 
"dissertation  programs"  was  included 
in  the  Plan.  This  respondent  noted  that 
such  grants  encourfge  graduate  students 
to  pursue  research  In  the  area  of 
juvenile  justice.  In  addition,  it  was 
pointed  out  that  a  ODnsiderable  amount 
of  in-kind  contributions  are  provided  by 
imiversities  for  the^  types  of  projects. 

Response:  In  past  years.  OJJDP  has 
provided  Umited  fiBids  for  Graduate  and 
Summer  Research  Fellowships. 
However,  this  is  not  a  priority  area  for 
Fiscal  Year  1994.  The  National  Institute 
of  Justice  (NIJ)  provides  Research 
Fellowship  opportu  nities,  including 
juvenile  justice  rest  arch.  The  National 
Criminal  Justice  Re:  erence  Service 
(NCJRS)  1-800-851  -3420  will  provide 
NIJ's  FY  94-95  Prof  rara  Plan  upon 
request. 

Comment:  One  cc  mmentor  praised 
the  nature  of  the  coi  nprehensive 
Program  Plan  and  ci  )mraended  the  five 
key  principals  as  oii  tlined  in  the 
Comprehensive  Str<  tegy  section.  The 
respondent  suggestc  d  that  OJJDP  clearly 
state  that  secure  fac  lities  must  be  used 
when  necessary  to  a  ssure  public  safety. 
Response:  OJJDP"!  A  Comprehensive 
Strategy  for  Serious  Violent,  and 
Chronic  Juvenile  Of  enders  clearly  states 
the  need  to  provide  secure  facilities  in 
order  to  protect  the  jublic  safety. 

Comment:  One  co  iimentor  expressed 
support  for  the  Fielc  Initiated  Research 
Program  and  looks  f  jrward  to  reviewing 
the  results  of  the  res  earch. 

Response:  The  ini  ovative  research 
apphcations  submit  ed  for  the  Field 
Initiated  Research  P  ogram  have 
historically  produce  d  projects  or 
relevant  research  to]  lics  that  would  not 
otherwise  be  addres  ;ed. 

Comment:  Anothe  r  respondent 
expressed  support  f(  r  the  Field  Initiated 
Research  Program,  v  olence  studies  and 
the  female  offenders  project,  but 
believes  that  these  programs  should 
receive  greater  funding  levels. 

Response:  OJJDP  a  grees  that  the 
programs  should  rec  jive  greater 
funding.  However,  d  ue  to  funding 
constraints,  expansion  is  not  possible  at 
this  time. 

Comment:  One  res  pondent  expressed 
concern  that  most  of  the  program  funds 
for  Fiscal  Year  1994  has  either  already 
been  allocated,  or  the  allocation  is 
geared  toward  goverhmental  agencies 
that  already  exist.  Tliis  respondent  felt 
that  collaborative  pn  )gramming  that 
include  technical  assistance  from 
governmental  agencies  to  non-profit 
service  providers  wh  o  are  already 
working  with  youth  s  the  solution  to 


programs  for  at-risk  youth  who  feel 
alienated. 

Response:  OJJDP  believes  there  are 
adequate  opportunities  for  non-profit 
community-based  organizations  to 
compete  for  available  new  program 
funds.  OJJDP  has  always  supported 
collaborative  efforts  between  public  and 
private  agencies.  Training  and  technical 
assistance  support  for  public  and 
private  non-profit  agencies  have  been 
included  in  the  program  plan. 

Comment:  Twelve  respondents 
expressed  support  to  the  proposed 
program  "To  Promote  Alternative 
Programs  for  Juvenile  Female 
Offenders."  The  respondents 
represented  a  broad  range  of 
professionals,  including  detention 
administrators,  juvenile  court  service 
officials,  youth  service  workers, 
members  of  major  youth  related 
associations,  and  community-based 
program  youth  care  givers  and 
administrators.  The  respondents  viewed 
the  program  as  a  needed  first  step  in 
addressing  the  special  needs  of  females 
in  the  juvenile  system.  Several 
expressed  concern  that  the  requirements 
(planning,  initial  development  and 
implementation)  for  such  a 
comprehensive  service  program  could 
be  accomplished  within  the  designated 
time  and  budget.  OJJDP  was  urged  to 
define  the  at-risk  female  population  to 
be  served  and  to  expand  the  funding 
period  and  increase  the  allocation.  One 
respondent  more  narrowly  questioned 
the  benefits  of  OJJDP's  coordination 
with  the  Bureau  of  Prisons  and  the 
Women's  Bureau,  Department  of  Labor 
to  female  adolescents  in  the  juvenile 
system. 

Response:  OJJDP  recognizes  the 
importance  of  a  program  to  address  the 
imique  needs  of  females  in  the  juvenile 
justice  system.  As  an  increasing  number 
of  females  are  entering  the  juvenile 
justice  system,  the  Fiscal  Year  1994 
program  will  address  the  needs  of 
adjudicated  female  juvenile  offenders. 
OJJDP  agrees  that  coordination  writh  the 
Bureau  of  Prisons  and  the  Women's 
Bureau,  Department  of  Labor,  may  not 
enable  the  program  to  reach  the  targeted 
population.  Unfortunately,  due  to 
budget  constraints  the  allocation  has 
been  reduced  to  $200,000  with  two  sites 
funded  up  to  $100,000  to  conduct 
planning  and  developmental  activities 
for  an  innovative  program  to  provide 
alternative  services  for  females  in  the 
juvenile  justice  system. 

Comment:  One  respondent  expressed 
concern  that  support  for  mental  health 
programs  in  the  juvenile  justice  system 
was  inadequate. 

Response:  OJJDP  recognizes  the  need 
to  improve  mental  health  services  for 


juveniles.  In  FY94,  it  will  provide 
technical  assistance  monies  for  seven 
states  to  develop  comprehensive, 
coordinated  and  collaborative  strategic 
plans  for  addressing  the  mental  health 
needs  of  persons  within  the  justice 
system.  It  will  also  convene  a  meeting 
of  national  and  state  leaders  to 
determine  what  steps  should  be  taken  to 
encoiutige  States  to  assess  their  current 
practices  with  juveniles  and  move 
toward  collaborative  planning  with 
mental  health  and  other  social  services. 
OJJDP  recognizes  that  the  $100,000 
allocated  will  have  a  limited  impact  and 
is  moving  ahead  with  plans  in  FY  95  to 
co-sponsor  other  federal  initiatives  in 
this  area  with  the  Center  for  Mental 
Health  Services  (HHS,  SAMSA  the 
Office  of  Special  Education  Programs 
(OSEP)  in  the  Department  of  Education. 
Comment:  A  respondent  would  prefer 
that  OJJDP  shift  its  emphasis  toward 
funding  direct  service  programs  whose 
success  could  be  evaluated  and 
disseminated  for  replication.  The 
respondent  would  like  to  see  additional 
funds  allocated  for  program 
development. 

Response:  OJJDP  would  like  to 
support  more  direct  service  programs. 
Some  of  the  new  and  continuation 
programs  will  support  direct  services 
and  others  in  the  early  stages  of 
development  would  lead  to  direct 
service  initiatives.  One  such  program  is 
the  Serious  and  Violent  Offender 
Program  which  currently  funds  two 
sites  to  conduct  planning  and  program 
development.  This  program 
development  effort  is  being  supported 
by  a  grant  to  the  National  Council  and 
Crime  and  Dehnquency  <NCCD),  which 
has  identified  several  promising 
programs  that  can  be  adapted  and 
developed  in  new  sites.  OJJDP  also 
funds  Title  V — Incentive  Grants  for 
Local  Delinquency  Prevention  Programs 
through  the  States  to  local  units  ot 
government  to  support  direct  service 
delinquency  prevention.  In  Fiscal  Year 
1994,  $13  million  was  appropriated  for 
this  program. 

Comment:  A  respondent  expressed 
concern  that  the  Integrated  Gang 
Program  may  not  focus  on  smaller 
communities. 

Response:  The  limited  funds  for  the 
Integrated  Gang  Program  will  be  focused 
on  both  chronic  and  emerging  gang 
cities.  OJJDP  is  still  working  on  the 
details  of  the  program  design.  OJJDP 
appreciates  the  respondents  concern 
with  regard  to  gangs  in  smaller  cities 
and  will  take  this  into  consideration  in 
developing  the  guideline. 

Comment:  A  respondent  representing 
five  pilot  states  funded  to  address  the 
issue  of  minority  over-representation  in 


secure  oonfinemeiit  facilities 
commented  that  the  Program  Plan  did 
not  take  into  account  research  findings 
when  identifying  activities  appropriate 
for  the  minority  ovei^representttf  ion 
initiative.  The  respondent  suggest 
additional  criteria  for  selecting 
programs  for  funding. 

Response:  OJJDP  will  give  the 
suggested  criteria  serious  consideration 
in  drafting  the  program  announcement. 
Comments:  One  respondent  expressed 
concern  regarding  OJJDP's  support  for 
bootcarop  programs,  asserting  a  lack  of 
evidence  of  positive  effects. 

Response:  Interest  in  the  use  of 
bootcamp  programs  for  the  prevention 
and  treatment  of  juvenile  delinquency 
continues  to  increase.  In  September 
1991,  three  pilot  projects  were  funded 
by  OJJDP  and  are  currently  participating 
in  a  prrM-oss  and  impact  evaluation. 
Preliminary  results  should  be  available 
in  early  1995  and  the  scheduled 
completion  of  the  study  is  early  1996. 
This  evaluation  report  "will  be  published 
and  OJJDP  will  use  the  infonriation  in 
making  determinations  regardi.ng  future 
program  efforts. 

Comment:  Four  respondents 
expressed  support  for  family 
strengthening  programs.  The 
respondents  recommended  that  OJJDP 
in  finalizing  family  strengthening 
guidelines  for  Fiscal  Year  1994.  OJJDP 
consider:  (1)  Increasing  the  number  of 
language-minority  organizations  and 
dlies  with  significant  minoritv-language 
populations  that  receive  fimding;  (2) 
including  state  agencies  that  are  serving 
disadvantaged  and  high-risk  non- 
English  speaking  families;  (3) 
encouraging  competitive  propo.sals 
offering  programs  focused  on  children  at 
risk  as  a  resuh  of  divorce;  (4)  inviting 
proposals  that  seek  to  reduce  risks  of 
children  of  divorced  famiii&s'by 
addressing  the  judicial  processUs) 
assisting  research  and  demonstration 
programs  that  utilize  mediation  and 
other  therapeutic  approaches  with 
families  and  in  divorces  involving 
underage  children;  and  (6) 
"comprehensive  family  strengthening 
programs"  focusing  on  family  violence. 
Response:  Ojpp  will  consider  these 
constnjctive  recommendations  in 
developing  a  program  strategy  in 
support  of  family  strengthening.  As  a 
result  of  required  redirection  of  funding 
initially  set  aside  for  family 
strengthening  initiatives,  OJJDP  will  be 
unable  to  support  the  development  of 
new  programs  in  this  area.  The  Office 
will  encourage  existing  programs  to 
enhance  family-strengthening 
coinponents  during  Fiscal  Year  1994 
and  target  the  developments  new 
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secure  oonfinement  ficiiities 
commntted  that  tb^JYogram  Plan  did 
not  take  into  account  researcfa  findings 
when  identifying  activities  appropriate 
for  the  minority  over-representatioD 
initiative.  The  respondent  suggest 
additional  criteria  lor  selecting 
programs  for  funding. 

Response:  OJJDP  will  give  the 
suggested  criteria  serious  consideration 
in  drafting  the  program  announcement. 
Comments:  One  respondent  expressed 
concern  regarding  OJJDP's  support  for 
bootcainp  programs,  asserting  a  lack  of 
evidence  of  positive  effects. 

Response:  Interest  in  the  use  of 
bootcamp  programs  for  the  prevention 
and  treatment  of  juvenile  delinquency 
continues  to  increase.  In  September 
1991,  three  pilot  projects  were  funded 
by  OJJDP  and  are  currently  participating 
in  a  prrH'fiss  and  impact  evaluation. 
Preliminary  results  should  be  available 
in  early  1995  and  the  scheduled 
completion  of  the  study  is  early  1996. 
This  evaluation  report  will  be  published 
and  OJJDP  will  use  the  information  in 
making  determinations  regarding  future 
program  efforts. 

Comment:  Four  respondents 
expressed  support  for  family 
sy^ngthening  programs.  The 
respondents  recommended  that  OJJDP 
in  finalizing  family  strengthening 
guidelines  for  Fiscal  Year  1994.  OJJDP 
consider:  (1)  Increasing  the  number  of 
language-minority  organizations  and 
cities  writh  significant  minority-language 
populations  that  receive  fimding;  (2) 
including  state  agencies  that  are  serving 
disadvantaged  and  high-risk  nbn- 
Enghsh  speaking  families;  (3) 
encouraging  competitive  profjosals 
offering  pn)gran5s  focused  on  children  at 
risk  as  a  resuh  of  divorce;  (4)  inviting 
proposals  that  seek  to  reduce  risks  of 
children  of  divorced  famili&s'by 
addressing  the  judicial  processl(5) 
assisting  research  and  demonstration 
programs  that  utilize  mediation  and 
other  therapeutic  approaches  with 
families  and  in  divorces  involving 
underage  children;  and  (6) 
"comprehensive  family  strengthening 
programs"  focusing  on  family  violence. 
flespon.se.- OJPP  will  consider  these 
constructive  recommendations  in 
developing  a  program  strategy  in 
support  of  family  strengthening.  As  a 
result  of  required  redirection  of  funding 
initially  set  aside  for  family 
strengthening  initiatives.  OJJDP  will  be 
unable  to  support  the  development  of 
new  programs  in  this  area.  The  Office 
will  encourage  existing  programs  to 
enhance  family-strengthening 
coinponents  during  Fiscal  Year  1994 
and  target  the  development  W  new 
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family  strengthening  programs  for  Fwca! 

Year  1995. 

Comment:  A  respondent  questioned 
the  adequacy  of  studying  the  process  by 
which  male  miimrity  youth  enter  the 
juvraiiie  justioe  system  as  a  means  of 
addressing  the  critical  issue  of 
disproportionate  minority 
representation.  The  respondent 
recommended  review  of  our  diiW- 
rearing,  educational,  and  sodalization 
processes. 

Response:  It  is  essential  to  understand 
the  factors  that  influence  delinquent 
behavior.  The  importance  of  the  family 
and  core  social  institutions  in 
preventing  delinquency  lies  at  the  heart 
of  OJJDP's  Comprehensive  Strategy  for 
Serious,  Violent  and  Chronic  Juvenile 
Offenders.  In  Fiscal  Year  1994,  under 
Title  V,  $13  million  was  appropriated 
for  planning  and  implementing 
programs  that  enhance  protective  factors 
against  delinquent  behavior  at  key 
points  during  a  youth's  development. 
OJJDP  is  committed  to  reducing 
disproportionate  minority  confinement. 
States  are  required  under  the  Formula 
Grants  Program  to  determine  the  extent 
of  this  overrepresentation  to  design 
strategies  to  reduce  the  problem  where 
it  exists.  In  Fiscal  Year  1994,  $600,000 
wrill  be  made  available  to  States  for 
demonstration  projects  that  will  reduce 
overrepresentation  of  juveniles  in  secure 
detention  or  correctional  facilities. 

Comment:  A  respondent  expressed  a 
concern  that  the  program  plan  does  not 
provide  funding  for  innovative 
community  rehabilitation  and  aftercare 
programs. 

Response:  The  plan  includes  funds  for 
new  community-based  alternatives 
program.  Communities  refocusing  their 
resources  to  address  serious,  violent  and 
chronic  juvenile  offenders  will  be 
assisted  to  develop  and  implement 
programs  that  combine  accountability 
with  treatment  and  rehabihtative 
services.  A  special  emphasis  has  been 
placed  on  promoting  alternative 
programs  for  female  offenders.  Funds 
have  been  allocated  to  continue  support 
for  an  intensive  community-based 
aftercare  program. 

Comment:  A  respondent 
recommended  support  for  delinquency 
prevention  and  intervention  programs 
in  rural  areas. 

Response:  Rural  areas  are  eligible  to 
apply  for  funding  under  OJJDP's  Title  V 
Delinquency  Prevention  I^rograra.  Under 
Title  V,  $13  million  will  be  awarded  to 
the  States  on  a  formula  basis  and  States 
will  subgrant  through  a  competitive 
process.  To  be«ligible  to  apply  for  Title 
V  funding  a  locality  must:  (1)  Receive  a 
certificatimi  of  compliance  with  the 
JJDP  Act  Formula  Grants  mandates  from 


the  State  .Advisory  Group;  (2)  convene 
or  designate  a  prevention  policy  board. 
(3)  submit  a  three-year  comprehenFJve 
delinquency  prevention  plan. 

Comment:  One  respondent  expressed 
concern  aboiit  a  lack  of  focus  given  on 
vocational  education  and  training. 

Response:  Vocational  training  and 
education  is  a  key  component  of 
successful  jirvenile  justice  programs. 
Accordingly,  it  is  built  in  as  a  vital 
component  of  several  OJJDP  initiatives. 
The  Serious,  Violent,  and  Ouonic 
Juvenile  Offender  Treatment  Program 
which  supports  implementation  of  a 
comprehensive  continuum  of  care  for 
juvenile  offenders  includes  vocational 
training  and  education.  The  Intensive 
Community-Based  Aftercare 
Demonstration  Program  places  a  heavy 
emphasis  on  job  training  and  placement 
Vocational  education  and  training  is  the 
key  component  of  the  Department  of 
Justice  and  the  Department  of  hiterior's 
joint  Youth  Environmental  Service 
Program  for  juvenile  offenders,  which 
supports  environmental  consen'ation 
work  programs  on  Federal  lands. 

Comment:  A  resf>ondent  lu^ed  OJJDP 
to  continue  its  concern  with  substance 
abusing  youth  in  the  juvenile  justice 
system. 

Response:  Several  OJJDP  programs 
have  substance  abuse  treatment  as  key 
components.  The  Native  American 
Alternative  Community-Based  Program 
includes  substance  abuse  treatment.  The 
Serious,  Violent,  and  Chronic  Juvenile 
Offender  Program  which  supports 
implementation  of  a  comprehensive 
continuum  of  care  for  juvenile  offenders 
includes  substance  abuse  identification 
and  treatment  as  key  program 
components.  The  Youth  Environmental 
Ser\'ice  Program,  a  joint  initiative  of  the 
-Departments  of  Justice  and  Interior 
includes  a  substance  abuse  counseling 
component. 

Comment:  One  correspondent  not^d 
the  lengthy  interval  between  planning, 
training,  and  implementation  in  Title  V. 

Response:  Title  V  of  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
requires  that  a  three-year  ' 

comprehensive  plan  establish  the 
foundation  for  a  community's  strategy 
for  delinquency  prevention.  This  is 
essential  to  ensuring  that  programs  and 
activities  target  the  root  causes  of 
delinquency.  Many  communities 
already  have  such  a  planning  pn>:es8  in 
place. 

In  those  communities  where  such  a 
planning  process  is  just  beginning 
training  will  be  provided.  While  Title  V 
requires  approval  of  a  k>cal  three-year 
plan  prior  to  funding,  other  sources  of 
hinds  are  available  to  meet  a  locality's 
needs  in  the  interim.  Formula  Grants 
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under  Title  II  provide  a  means  for  a 
State  to  meet  these  neleds  as  part  of  its 
plan. 

Comment:  A  respondent  recommends 
that  the  matching  requirement  provide  a 
decreasing  level  of  Federal  support  as 
programs  demonstrate  their 
effectiveness  in  prevention. 

Response:  Title  V  requires  that  units 
of  local  government  or  the  State  provide 
a  50  oercent  match  of  Ithe  amoimt  of  the 
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grant,  including  in-kind  contributions. 
This  provision  provides  flexibiUty 
between  the  State  and  the  units  of  local 
government  in  determining  the  source 
of  the  match,  provided  that  the  match 
requirement  does  not  exceed  50  percent 
for  any  unit  of  local  government. 

Comment:  A  correspondent  believes 
preference  should  be  accorded 
applicants  reflecting  regional 
coordination. 


Response:  Each  State  determines  the 
approach  it  deems  appropriate  for  its 
governmental  structiu«.  Combinations 
of  units  of  local  government  are  eligible 
to  apply  for  Title  V  funds. 
John  J.  Wilson. 

Acting  Administrator,  Office  of  Juvenile 

Justice  and  Delinquency  Prevention. 

(FR  Doc.  94-16996  Filed  07-13-94;  8:45  am) 
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DEPARTMEMT  OF  EDUCATION 

Fund  for  Innovation  ih  Education: 
Innovation  in  Education  Program — 
Model  Content  Standards  for  English 
and  Economics 

agency:  Department  cf  Education. 
ACTION:  Notice  of  Proj  osed  Priorities  for 
Fiscal  Year  1995. 


SUMMARY:  The  Secreta  y  proposes 
absolute  priorities  un<  er  the  Fund  for 
Innovation  in  Education  Program  as 
currently  authorized  qr  the  successor 
program  as  it  will  be  ektabhshed  with 
the  reauthorization  of  the  Elementary- 
and  Secondary  Education  Act.  The 
Secretary  takes  this  action  to  focus 
Federal  financial  assistance  on  the 
development  of  contemt  standards — 
broad  descriptions  of  ^e  knowledge 
and  skills  students  shbuld  acquire  in 
particular  subject  area^ — as  the  starting 
point  for  nationwide  s  ^stemic  education 
reform.  The  priorities  wall  guide 
projects  in  developing  model  content 
standards  in  English  aid  in  Economics 
for  grades  K-12. 

DATES:  Conunents  mus  t  be  received  on 
or  before  August  15, 1!I94.  * 
ADDRESSES:  All  commi  jnts  concerning 
these  proposed  priorit  es  should  be 
addressed  to  Joseph  C^naty.  U.S. 
Department  of  Educatibn.  555  New 
Jersey  Avenue,  N.W.,  loom  610d, 
Washington,  DC  2020*  -5648. 
Comments  on  this  noti  ce  may  also  be 
sent  to  the  Department  of  Education  at 
the  appropriate  Internet  electronic  mail 
address: 

English comments®!  let.ed.gov  or 

Economics comment  (@inet. ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Conaty,  U.S.  Department  of 
Education,  555  New  Je  rsey  Avenue. 
NW.,  room  610d,  Wasl  ington.  DC 
20208-5648.  Telephone:  (202)  219- 
2079.  Internet  electron  c  mail  address: 

Priorities Questions^  inet.ed.gov. 

Individuals  who  use  a 
telecommunications  di  ivice  for  the  deaf 
(TDD)  may  call  the  Fee  eral  Dual 
Information  Service  (F  RS)  at  1-800- 
877-8339  between  8  a.  ti.  and  8  p.m.. 
Eastern  time,  Monday  hrough  Friday. 
SUPPLEMENTARY  INFORW  ATION:  The  Goals 
2000:  Educate  Americj  Act  will 
improve  performance  I  or  all  students. 
The  Secretary  beUeves  that  the 
development  of  model  content 
standards  in  critical  su  }ject  areas  is  a 
useful  first  step  in  nati  mwide  systemic 
education  reform.  The  jriorities  in  this 
notice  support  the  devi  lopment  of 
model  content  standaras  in  Enghsh  and 


in  Economics  and  will 


assist  the  States 


in  the  develppment  of  heir  State 


content  standards  as  the  basis  for  State 
systemic  reform. 

National  organizations  have 
developed  content  standards  in 
mathematics  and  the  arts.  The 
Department  of  Education  is  supporting 
other  projects  to  develop  model  content 
standards  for  science,  foreign  language, 
civics,  history,  and  geography.  Certain 
States  have  already  developed  related 
materials  in  one  or  more  of  these 
subjects  that  provide  guidelines  to  local 
schools  and  districts  for  the  content  of 
what  should  be  taught. 

The  Secretary  believes  that  a  broad, 
collaborative  process  is  necessary  to 
achieve  consensus  on  what  children 
should  know  in  the  content  area. 
Entities  or  consortia  of  entities,  such  as 
State  education  agencies  (SEA's).  local 
education  agencies  (LEA's),  institutions 
of  higher  education,  professional 
associations,  private  schools,  and  other 
public  and  private  agencies, 
organizations  and  institutions  may 
apply  for  funding  to  support  a  project  in 
one  or  both,  separately,  of  the 
disciplines  cited  in  the  proposed 
priorities.  In  developing  model  content 
standards,  projects  must  draw  on 
relevant  work  of  national  and 
international  efforts,  educational 
associations  fmd  organizations,  and 
State  and  local  educational  agencies. 
Projects  must  be  designed  to  reflect  the 
best  available  knowledge  about  how 
students  learn  and  how  content  can  best 
be  taught.  Projects  also  must  be 
designed  to  reach  broad  consensus 
through  the  participation  of  all 
interested  parties:  Classroom  teachers, 
university  and  school-based  content 
specialists;  State  and  local  school 
administrators;  representatives  of 
private  schools:  specialists  in  teacher 
education;  representatives  of  State 
legislators,  Governor's  offices,  State  and 
local  boards  of  education; 
representatives  of  business,  labor, 
industry,  the  community  at  large; 
parents,  and  others,  such  as  experts  in 
the  field  of  educating  children  with 
special  needs. 

The  Secretary  proposes  these 
priorities  under  the  Fund  for  Innovation 
in  Education  (FIE)  program.  FIE  is 
currently  authorized  by  the  Elementary 
and  Secondary  Education  Act  (ESEA)  of 
1965.  It  is  anticipated  that  Congress  will 
reauthorize  the  ESEA  in  the  near  future. 
The  Secretary  does  not  expect  the  FIE 
program  as  reauthorized  to  differ  in  any 
siiijgtantive  way  that  would  preclude 
the  Secretary  from  establishing  these 
proposed  priorities  under  the  newly 
authorized  program. 

The  Secretary  will  announce  final 
priorities  in  a  notice  in  the  Federal 
Register.  Final  priorities  will  be 


determined  after  public  comments  on 
,  this  notice  are  reviewed.  Funding  of 
particular  projects  depends  on  the 
availability  of  funds,  the  nature  of  the 
final  priorities,  and  the  quality  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities  or  funding  projects 
to  support  these  priorities,  subject  to 
meeting  applicable  rule-making 
requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  these  priorities 
will  be  published  concurrent  with  or 
following  publication  of  the  notice  of  final 
priority. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary,  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities: 

Absolute  Priority  1 — Model  Content 
Standards  for  English 

Absolute  Priority  2 — Model  Content 
Standards  for  Economics 

To  meet  either  one  of  these  two 
priorities,  an  application  must  be  for  a 
project  in  which  the  applicant,  working 
alone  or  in  collaboration  with  other 
entities  of  its  own  choice,  develops 
challenging  model  content  standards, 
kindergarten  through  grade  12  (K-12),  to 
facilitate  State  and  local  construction  of 
content  standards  and  related  programs 
for  teacher  education,  certification, 
professional  development  and 
assessment  of  student  achievement. 
Each  project  must  carry  out  all  of  the 
following  activities: 

(a)  Design  model  content  standards  to 
serve  as  the  foimdation  for  coherent 
curricula  carefully  designed  to  ensure 
that  all  children  study  challenging 
subject  material  in  every  grade,  K-12. 
The  standards  must  be  set  forth  in  a 
written  document  that  indicates  what 
children  should  know  at  certain 
benchmarks,  such  as  at  grades  4,  8,  and 
12. 

(b)  Develop  and  implement  a  strategy 
for  building  a  broad  consensus  by 
involving  classroom  teachers,  university 
and  school-based  content  specialists  in 
English  or  Economics,  experts  in  the 
education  of  children  with  disabilities 
and  other  special  needs;  State  and  local 
school  administrators,  representatives  of 
private  schools,  speciaUsts  in  teacher 
education,  representatives  of  the  State 
legislature,  the  Governor's  office.  State 
and  local  boards  of  education; 
representatives  of  business,  labor, 


industry,  the  community  at  large, 
parents,  and  others,  as  appropriate. 

(c)  Demonstrate  that  the  standards 
will  be  grounded  in  current  research 
and  relevant  prior  work  including 
efforts  of  educational  associations  and 
organizations,  extant  State  and  local 
content  standards,  and  others. 

(d)  Establish  an  advisory  T:ouncil 
composed  of  members  that  represent  the 
broad  constituencies  associated  with  the 
given  subject  matter  competence. 

(e)  Produce  a  series  of  draft 
documents  for  review  and  approval  by 
the  advisory  council. 

(f)  Conduct  public  hearings  to  critique 
draft  documents.  1 

(g)  Provide  the  Secretary  with  a  copy 

of  the  project  performance  report  s 

conducted  under  34  CFR  75.590.  r 
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36005 


Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  vsrith  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 


All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  6l0d,  555 
New  Jersey  Avenue,  N\V,  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and 
4  p.m.,  Monday  through  Fridav  of  each 
week  except  Federal  holidays. 

Program  Authority:  20  L'.S  C.  3151. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.215K,  Fund  for  Innovation  in 
Educationl 

Dated:  July  8,  199-1. 

Sharon  P.  Robinson, 

Assistant  Secretary  for  Educotionol  Besecirh 
and  Improvement. 

IFR  Doc.  94-17019  Filed  7-13-94;  b  45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Hqusing 

[Docket  No.  N-94-377o|  FR-3714-N-01] 

1 

Notice  of  Funding  A>4ailat)ility  (NOFA) 
for  Fiscal  Year  1994,  for  the  Section  8 
Set-Aside  for  Homeless  Veterans  With 
Severe  Psychiatric  of  Substance 
Abuse  Disorders 


AGENCY:  Office  of  the 
Secretary  for  Public  a 
Housing,  HUD. 
ACTION:  Notice  of  fun(|ing 
(NOFA)  for  Fiscal 


'^ssistan* 
id  Indian 


Yeer 


SUMMARY:  This  notice  announces  the 
availability  of  $18.4  n  illion  in  FY  1994 
budget  authority  (app  oximately  700 
units]  for  a  national  competition . 
established  by  the  De]  lartment  of 
Housing  and  Urban  D  (velopment  (HUD) 
and  the  Department  o  Veterans  Affairs 
(VA)  to  award  fundinj ;  under  the  section 
8  rental  voucher  progj  am  for  homeless 
veterans  virith  severe  f  sychiatric  or 
substance  abuse  disorders.  This  notice 
invites  public  housin;  agencies  and 
Indian  bousing  authoi  ities,  hereinafter 
collectively  referred  t(  i  as  housing 
agencies  (HAs),  in  cor  junction  writh 
eligible  VA  Medical  C  infers  (see 
Attachment  l)  to  subntit  applications. 
This  NOFA  contain  i  information  for 
the  applicants  regardi  ig  the  allocation 
of  rental  voucher  bud|  ;et  authority,  the 
application  process,  ii  icluding  the 
application  requireme  nts  and  the 
deadline  for  filing  apf  lications,  the 
selection  criteria  and  i  he  application 
rating,  ranking,  and  se  lection  process. 
DATES:  The  due  date  f(  »r  submission  of 
applications  in  respor  se  to  this  NOFA 
is  August  29, 1994.  Ajiplication  forms 
may  be  obtained  from  the  local  HUD 
State  and  Area  Offices  /Native  American 
Programs  Office.  Appl  ications  must  be 
received  in  the  local  F  UD  State  and 
Area  Offices/Native  A  merican  Programs 
Office  on  the  due  date  by  3  p.m.  local 
time.  The  local  HUD  J  tate  and  Area 
Offices/Native  Amerit  an  Programs 
Offices  are  the  official  place  of  receipt 
for  all  applications.  Ai  the  time,  or 
immediately  followinj ;  the  submission 
of  the  application  to  tl «  HUD  State  or 
Area  Office/Native  Ar  lerican  Programs 
Office,  the  HA  also  must  submit  a  copy 
of  the  application  for  I  unding  under  this 
NOFA  to  the  followini :  address:  U.S. 
Department  of  Housin  j  and  Urban 
Development,  Mr.  Cer&ld  J.  Benoit, 
Director,  Operations  Branch,  Rental 
Assistance  Division,  RJoom  4220,  451 
Seventh  Street.  S\V., 
20410. 


availability 
(FY)  1994. 


V/ashington.  DC 


The  above-stated  application  deadline 
for  submission  of  completed 
applications  to  the  HLTD  State  or  Area 
Office/Native  American  Programs  Office 
is  firm  as  to  date  and  hour  In  the 
interest  of  fairness  to  all  competing 
HAs,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  not  received  before 
the  application  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  o* 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery 
related  problems.  HUD  will  not  accept 
applications  submitted  via  facsimile 
(FAX)  transmission 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  I.  Benoit.  Director.  Operations 
Branch,  Rental  Assistance  Division. 
Office  of  Assisted  Housing,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.  Washington. 
DC  20410-8000,  telephone  number 
(202)  708-0477.  Hearing  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  708-^594.  (These 
telephone  numbers  are  not  toll-free.  J 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
OMB  has  approved  the  section  8 
information  collection  requirements 
under  the  assigned  control  number 
2577-0169. 

1.  Purpose  and  Substantive  Description 

I  A)  Background 

The  HUD-Veterans  Affairs  Supportive 
Housing  (HUD-VASH)  program  for 
homeless  veterans  with  severe 
psychiatric  or  substance  abuse  disorders 
is  a  national  initiative  of  HUD  and  VA. 
Under  this  initiative,  VA  ongoing  case 
management,  health  and  other 
supportive  services  will  be  made 
available  for  the  term  of  the  Section  8 
funding  at  selected  sites  to  the 
participants  in  the  HUD-VASH 
program.  The  VA  services  and  HUD 
rental  assistance  will  support 
community-based  initiatives  to  provide 
rental  assistance,  and  comprehensive 
health  and  other  supportive  services  to 
homeless  veterans  suffering  from 
complex,  often  chronic,  health,  mental 
health  and  substance  abuse  problems. 
The  supportive  services  vdll  be 
delivered  in  conjunction  with 
permanent,  affordable  housing. 

The  goal  of  the  HUD-VASH  initiative 
is  to  show  that  appropriate  health  and 


other  supportive  services  combined 
with  decent,  safe,  sanitary,  and 
affordable  housing,  can  help  homeless 
veterans  with  severe  psychiatric  or 
substance  abuse  disorders  lead  healthy, 
productive  Uves  in  the  community,  and 
exit  from  homelessness.  This  initiative 
also  promotes  the  expansion  of 
permanent  housing  options  for  thes«f 
individuals. 

The  HUD-VASH  initiative  is  an 
expansion  of  previous  demonstration 
programs  on  behalf  of  homeless  veterans 
or  mentally  ill  persons,  including  VAs 
Health  Care  for  Homeless  Veterans 
(HCHV)  and  Domiciliary  Care  for  the 
Homeless  Veterans  (DCHV)  programs 
and  the  HUD/Robert  Wood  Johnson 
Program  for  the  Chronically  Mentally 
111. 

The  HUD-VASH  initiative  combines 
Section  8  rental  voucher  assistance 
provided  by  HUD  to  selected  HAs  with 
case  management  and  clinical  services, 
provided  by  VA  at  its  medical  centers. 
Under  this  initiative,  VA  will  identify 
homeless  veterans  with  severe 
psychiatric  or  substance  abuse  disorders 
through  outreach  efforts.  The  selected 
veterans  will  receive  treatment  and  be 
medically  stabilized,  prior  to  issuance  of 
the  rental  assistance.  VA  will  work  with 
HA  staff  to  help  veterans  locate  suitable 
private  market  rental  units  where  the 
veterans  can  be  assisted  under  the  rental 
assistance  program.  VA  will  continue  to 
provide  case  management  services, 
outpatient  health  services, 
hospitalization  and  other  assistance  on 
a  regular  basis,  as  needed.  Veterans 
involved  in  this  program  will  continue 
in  the  prescribed  treatment  programs 
after  they  have  leased  units  under  the 
rental  assistance  program. 

This  announcement  invites  HAs  who 
currently  administer  a  housing  program 
in  areas  where  eligible  VA  sites  are 
located  to  submit  applications  for  rental 
voucher  funding  under  this  initiative. 
The  rating  of  Selection  Criteria  2,  3.  4. 
and  6  will  be  made  by  VA  and  based  on 
information  available  from  VAs 
Northeast  Program  Evaluation  Center 
(NEPEC)  and  includes  data  regularly 
submitted  by  VA  Medical  Centers  in  the 
annual  ProgressReports  for  the  HCHV 
and  the  DCHV  programs. 

(B)  Allocation  Amounts 

Of  the  amounts  made  available  by  the 
VA,  HUD-Independent  Agencies 
Appropriations  Act  for  FY  1994,  up  to 
$18.4  million  of  budget  authority  for  the 
rental  voucher  program  is  set-aside  for 
the  HUD-VASH  program.  This  amount 
will  support  approximately  700  rental 
vouchers.  Each  HA  may  apply  for 
funding  for  at  least  25  rental  vouchers 
but  not  more  than  50  rental  vouchers 


per  VA  Medical  Center.  An  applicant 
may  apply  for  as  many  as  50  rental 
vouchers  if  VA  Medical  Centers  commit 
in  a  letter  to  the  HA  that  the  VA  Medical 
Center  will  provide  two  professional, 
full-time  equivalent  employees  for  case 
management  services.  An  applicant  may 
apply  for  25  rental  vouchers  if  VA 
Medical  Centers  commit  in  a  letter  to 
the  HA  that  the  VA  Medical  Center  will 
provide  one  professional,  full-time 
equivalent  employee  for  case 
management  services. 

(C)  Eliffbility 

The  eligible  VA  Medical  Centers  are 
listed  in  Attachment  1  to  this  NOFA. 
The  eligible  HAs  are  those  which  are 
currently  administering  a  Section  8 
rental  assistance  program  within  the 
catchment  area  for  the  eligible  VA 
Medical  Centers.  Only  one  HA  per  VA 
Medical  Center  may  apply  for  funding, 
but  an  HA  may  apply  for  rental 
vouchers  for  more  than  one  eUgible  VA 
Medical  Center  if  there  are  multiple  VA 
Medical  Centers  within  the  HA's 
jurisdiction.  Each  HA  may  apply  for  a 
maximum  of  50  rental  vouchers  per  VA 
Medical  Center  as  discussed  in  Siection 
U(B)  of  this  NOFA. 

(D)  Family  Self-Sufficiency  Program 

Unless  specifically  exempted  by  HUD, 
any  rental  voucher  or  rental  certificate 
funding  reserved  in  FY  94  (except 
funding  for  renewals  or  amendments) 
will  be  used  to  establish  the  minimum 
size  of  a  PHA's  FSS  program. 

(E)  Guidelines 

The  rental  assistance  provided  under 
the  HUD-VASH  initiative  will  enable 
very  low-income,  homeless  veterans 
with  severe  psychiatric  or  substance 
abuse  disorders  to  live  in  decent,  safe 
and  sanitary  housing.  The  amount  of  the 
rental  assistance  is  generally  the 
difference  between  the  applicable 
payment  standard  of  the  HA  for  the 
appropriate  size  unit  and  30  percent  of 
the  family's  adjusted  income.  The  rental 
assistance  allows  an  individual  to  be 
assisted  in  a  standard  rental  unit  of  his 
or  her  choice.  If  the  individual 
subsequently  moves  to  a  different  unit, 
the  individual  can  continue  to  receive 
the  rental  assistance.  Funding  for  five 
years  of  rental  assistance  will  be 
provided  by  HUD  to  the  HA  in  support 
of  the  HUD-VASH  program.  HAs  and 
local  VA  Medical  Centers  will  need  to 
woiic  together  throughout  the  course  of 
this  initiative  to  achieve  the  objectives 
of  the  program. 

(1)  VA  Medical  Center  Responsibilities 

VA  Medical  Center  responsibilities 
include: 
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per  VA  Medical  Center.  An  applicant 
may  apply  for  as  many  as  50  rental 
vouchers  if  VA  Medical  Centers  conunit 
in  a  letter  to  the  HA  that  the  VA  Medical 
Center  will  provide  two  professional, 
full-time  equivalent  employees  for  case 
management  services.  An  apphcant  may 
apply  for  25  rental  vouchers  if  VA 
Medical  Centers  commit  in  a  letter  to 
the  HA  that  the  VA  Medical  Center  will 
provide  one  professional,  full-time 
equivalent  employee  for  case 
management  services. 

IQ  Eligibility 

The  eligible  VA  Medical  Centers  are 
listed  in  Attachment  1  to  this  NOFA. 
The  ehgible  HAs  are  those  which  are 
currently  administering  a  Section  8 
rental  assistance  program  within  the 
catchment  area  for  the  eligible  VA 
Medical  Centers.  Only  one  HA  per  VA 
Medical  Center  may  apply  for  funding, 
but  an  HA  may  apply  for  rental 
vouchers  for  more  than  one  eUgible  VA 
Medical  Center  if  there  are  multiple  VA 
Medical  Centers  within  the  HA's 
jurisdiction.  Each  HA  may  apply  for  a 
maximum  of  50  rental  vouchers  per  VA 
Medical  Center  as  discussed  in  Section 
U(B)  of  this  NOFA. 

(D)  Family  Self-Sufficiency  Program 

Unless  specifically  exempted  by  HUD, 
any  rental  voucher  or  rental  certificate 
funding  reserved  in  FY  94  (except 
funding  for  renewals  or  amendments) 
will  be  used  to  establish  the  minimum 
size  of  a  PHA's  FSS  program. 

(E)  Guidelines 

The  rental  assistance  provided  under 
the  HUD-VASH  initiative  will  enable 
very  low-income,  homeless  veterans 
with  severe  psychiatric  or  substance 
abuse  disorders  to  hve  in  decent,  safe 
and  sanitary  housing.  The  amount  of  the 
rental  assistance  is  generally  the 
difference  between  the  applicable 
payment  standard  of  the  HA  for  the 
appropriate  size  unil  and  30  percent  of 
the  family's  adjusted  income.  The  rental 
assistance  allows  an  individual  to  be 
assisted  in  a  standard  rental  unit  of  his 
or  her  choice.  If  the  individual 
subsequently  moves  to  a  different  unit, 
the  individual  can  continue  to  receive 
the  rental  assistance.  Funding  for  five 
years  of  rental  assistance  will  be 
provided  by  HUD  to  the  HA  in  support 
of  the  HUD-VASH  program.  HAs  and 
local  VA  Medical  Centers  will  need  to 
wotk  together  throughout  the  course  of 
this  initiative  to  achieve  the  objectives 
of  the  program. 

(1)  VA  Medical  Center  Responsibilities 

VA  Medical  Center  responsibilities 
include: 


(a)  Screening  of  the  homeless  veterans 
on  the  HA's  Section  8  waiting  list  to 
determine  whether  these  veterans  meet 
the  HUD-VASH  set-aside  participation 
criteria  estabhshed  by  the  VA  national 
office,  and  if  there  are  an  insufficient 
number  of  apphcants  on  the  HA  waiting 
Ust,  referring  homeless  veterans  to  the 
HA; 

(b)  Providing  treatment  and 
supportive  services  to  potential  HUD- 
VASH  participants  prior  to  the  HA 
issuance  of  rental  assistance; 

(c)  Providing  housing  search 
assistance  to  HUD-VASH  participants; 

(d)  Identifying  the  social  service  and 
medical  needs  of  HUQ-VASH 
participants  and  providing  regular 
ongoing  case  management,  outpatient 
health  s«vices,  hospitahzation  and 
other  supportive  services  as  needed 
throughout  the  five  year  term  of  the 
Section  8  funding;  and 

(e)  Maintaining  records  and  providing 
information  for  evaluation  purposes,  as 
required  by  HUD  or  VA. 

(2)  Veteran  Eligibihty 

In  order  to  be  certified  to  be  eligible 
for  rental  assistance  under  this 
initiative,  a  veteran  must: 

(a)  Have  been  contacted  by  the  VA 
homeless  program  while  living  in  a 
shelter  or  on  the  street; 

(b)  Have  a  severe  psychiatric  or 
substance  abuse  disorder  as  determined 
by  the  VA  Medical  Center. 

(c)  Have  received  treatment  and  have 
been  medically  stabilized;  and 

(d)  Agree  to  participate  in  the  clinical 
program  offered  by  the  VA  Medical 
Center's  specialized  homeless  program. 

Preferences  will  be  given  to  veterans 
who  have  been  homeless  for  30  days  or 
more. 

(3)  HA  Responsibihties 

An  HA's  responsibilities  include:  (a) 
Reviewing  its  Section  8  waiting  list  and 
identifying  homeless  veterans  to  be 
referred  to  the  VA  Medical  Centers  for 
a  determination  of  whether  the  veterans 
meet  the  HUD-VASH  participation 
criteria; 

(b)  Determining  the  Section  8 
eligibihty  of  homeless  veterans  referred 
by  the  VA  Medical  Center; 

(c)  Amending  its  administrative  plan 
and  equal  opportunity  housing  plan  to 
provide  for  a  preference  for  homeless 
veterans  certified  by  the  VA  Medical 
Center  for  participation  in  the  HUD- 
VASH  program  in  a  number  equal  to  the 
number  of  rental  vouchers  provided 
under  this  NOFA; 

(d)  Maintaining  records  and  providing 
information  for  evaluation  purposes,  as 
required  by  HUD  or  VA;  and 


(e)  Administering  the  Section  8  rental 
assistance  programs  in  accordance  with 
HUD  regulations  and  requirements. 

(4)  Section  8  Rental  Voucher  Assistance 

The  HUD-VASH  initiative  provides 
assistance  under  the  section  8  rental 
voucher  program.  HAs  must  administer 
this  demonstration  program  in 
accordance  with  HUD's  regulations 
governing  the  section  8  rental  voucher 
program,  codified  at  24  CFR  part  887. 
The  H.^  may  issue  a  rental  certificate 
instead  of  a  rental  voucher  to  an 
individual  selected  to  participate  in  the 
HUI>-VASH  initiative  if  the  individual 
requests  a  rental  certificate  and  the  HA 
has  one  available.  If  section  8  assistance 
for  a  participant  under  this 
demonstration  terminates  during  the 
five-year  term  of  the  ACC  for  the  section 
8  rental  vouchers  provided  under  this 
demonstration,  the  rental  assistance 
must  be  reissued  to  another  eli^I-Ie 
veteran. 

IL  Application  Process 

(A)  Selection  Criteria/Ranking  Factors 

To  provide  each  appUcant  HA  with  a 
fair  opportunity  to  receive  an  award  of 
rental  vouchers  for  the  HUD-VASH 
program  during  FY  1994,  HUD  will  use 
the  eight  selection  criteria  listed  below 
to  rate  all  applications  found  acceptable 
for  further  processing. 

(1)  Selection  Criterion  1:  HA 
Administrative  Capabifity  (40  points)— 

(a)  Description:  Overall  HA 
administrative  capability  in  tlie  Rental 
Voucher.  Rental  Certificate,  and 
Moderate  Rehabilitation  Programs  is 
either  excellent  or  good.  Administrative 
Capabihty  is  evidenced  by  factors  such 
as  leasing  rates  and  correct 
administration  of  housing  quality 
standards  (HQS),  comphance  with  the 
portability  requirements  for  rental 
vouchers  and  rental  certificates, 
comphance  with  Fair  Housing  and 
Equal  Opportunity  program 
requirements,  assistance  payment 
computation,  timely  submission  of 
budgets  and  financial  statements,  and 
rent  reasonableness  requirements.  For 
purposes  of  this  NOFA.  an  HA 
administering  a  Rental  Voucher,  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program  will  not  be  rated  on  the     . 
administration  of  its  Public  or  Indian 
Housing  Program.  If  an  HA  is  not 
administering  a  Rental  Voucher,  Rental 
Certificate,  or  Moderate  Rehabihtation 
Program,  HUD  will  rate  HA 
administration  of  the  Public  or  Indian 
Housing  Program.  If  an  HA  is  not 
administering  a  Rental  Voucher.  Rental 
Certificate.  Moderate  Rehabihtation. 
Public  Housing  or  Indian  Housing 
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Program.  HUD  will 
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issess  the 


administrative  capa  }ility  of  the  HA 
based  on  such  facto  -s  as  experience  of 
staff,  support  of  the  HA  by  the  local 
government,  and  thi  HA's 
administrative  experience  with  non- 
HUD  housing  progrfms. 
(b)  Rating  and  Assessment:  (i)  HUD 


review  of  HA  Ope 

•  8  Points — Assi 
no  review  findings 
review  findings  hav 
HUD  HA  managem 
Housing  &  Equal 
or  Inspector  Genera 
deadline  date  for  s 
applications  under 

•  5  Points — Assi 
less  than  five  revie 
outstanding  and  all 


ons — 

8  points  if  HA  has 
utstanding,  or  all 
been  corrected,  for 
nt  reviews,  Fair 
portunity  reviews, 
audits  as  of  the 
mission  of 
is  NOFA. 
5  points  if  HA  has 
findings 
ndings  are  being 


addressed. 

2  Points — Assidn  2  points  if  HA  has 


findings 
findings  are  being 


five  or  more  review 
outstanding  and  all 
addressed. 

•  0  Points — Assig  a  0  points  if  HA  has 
any  review  findingsloutstanding  and  the 
findings  are  not  beidg  addressed. 

(ii)  Compliance  w  ith  Section  8 
Portability  rules: 

•  8  Points — Assig  n  8  points  if  HA  is 
in  compliance  with  all  provisions  of  the 
portability  rules. 

•  5  Points — Assig  n  5  points  if  HA  is 
in  general  complian  :e  with  portability 
rules,  but  has  some  ninor  compliance 
issues. 

•  2  Points — Assig  n  2  points  if  HA  has 
some  major  complia  nee  issues  under 
portability  which  ar  j  being  addressed. 

•  0  Points — Assig  i  0  points  if  HA  is 
not  in  compliance  with  portability  rules 
and  issues  are  not  b<  ting  addressed. 

(iii)  Housing  Qual  ity  Standards  (HQS) 
Inspections: 

•  8  Points — Assig  a  8  points  if  HA  had 
more  than  95%  of  it ;  units  pass  HQS 
inspections  by  HUD  at  the  last  review  or 
HUD  is  aware  of  act  ons  taken  by  the 
HA  to  improve  the  r  umber  of  units  that 
pass  HQS  inspectioi  is  to  95%  or  more. 

•  6  Points — Assig  a  6  points  if  HA  had 
more  than  90%  of  it  i  units  pass  HQS 
inspections  by  HUD  at  the  last  review, 
or  HUD  is  aware  of  <  ctions  taken  by  the 
HA  to  improve  the  r  imiber  of  units  that 
pass  HQS  inspections  to  90%  or  more. 

•  4  Points — Assig  a  4  points  if  HA  had 
more  than  85%  of  it;  t  units  pass  HQS 
inspections  by  HUD  at  the  last  review, 
or  HUD  is  aware  of  <  ctions  taken  by  the 
HA  to  improve  the  r  umber  of  units  that 
pass  HQS  inspectioi  is  to  85%  or  more. 

•  2  Points — Assig  i  2  points  if  HA  had 
more  than  80%  of  it$  units  pass  HQS 
inspections  by  HUD  at  the  last  review, 
or  HUD  is  aware  of  i  ctions  taken  by  the 
HA  to  improve  the  number  of  units  that 
pass  HQS  inspectioi  s  to  80%  or  more. 
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•  0  Points — Assign  0  points  if  HA  had 
80%  or  less  of  its  units  pass  HQS 
inspections  by  HUD  at  the  last  review 
and  HUD  is  not  aware  of  actions  taken 
by  the  HA  to  improve  the  number  of 
units  that  pass  HQS  insf>ections  to  80% 
or  more. 

(iv)  Percentage  of  Units  Leased  as  of 
September  30, 1993.  HUD  staff  should 
use  the  percentage  of  units  under  ACC 
for  a  period  of  one  year  leased  for  the 
tenant-based  rental  assistance  program 
administered  by  an  HA.  HUD  may  use 
a  report  on  leasing  for  another  period  if 
the  September  30, 1993,  report  is  not 
reflective  of  HA  performance. 

•  8  Points — Assign  8  points  if  HA  had 
98%  or  more  of  its  rental  certificates 
and  rental  vouchers  under  lease. 

•  6  Points — Assign  6  points  if  HA  had 
96%  or  more  of  its  rental  certificates 
and  rental  vouchers  imder  lease. 

•  4  Points — Assign  4  points  if  HA  had 
94%  or  more  of  its  rental  certificates 
and  rental  vouchers  under  lease. 

•  2  Points — Assign  2  points  if  HA  had 
90%  or  more  of  its  rental  certificates 
and  rental  vouchers  under  lease. 

•  0  Points — Assign  0  points  if  HA  had 
less  than  90%  of  its  rental  certificates 
and  rental  vouchers  under  lease. 

(v)  Timely  Submission  of  HA  Budget 
and  Financial  Statements  to  HUD. 

•  8  Points — Assign  8  points  if  the  HA 
submitted  both  its  most  recent  fiscal 
year  Section  8  budget  at  least  30  days 
prior  to  the  start  of  the  HA  fiscal  year 
and  its  year-end  Section  8  annual 
financial  statements  within  the  required 
45  days  of  the  end  of  the  HA's  fiscal 
year. 

•  4  Points — Assign  4  points  if  the  HA 
submitted  either  its  most  recent  fiscal 
year  budget  at  least  30  days  prior  to  the 
start  of  the  HA's  fiscal  year  or  its  year- 
end  Section  8  annual  financial 
statements  within  the  required  45  days 
of  the  end  of  the  HA  fiscal  year. 

•  0  Points — Assign  0  points  if  the  HA 
is  unable  to  document  the  timely 
submission  of  the  budget  and  financial 
statements. 

(2)  Selection  Criterion  2: 
Appropriateness  of  Population  Served 
by  VA  Medical  Center  (10  points). 

(a)  Description:  The  VA  Medical 
Center  has  shown  its  ability  to  target 
specialized  homeless  program  resources 
for  veterans  who  are  homeless  (i.e., 
living  in  homeless  shelters  or  outdoors 
at  the  time  of  initial  program 
assessment). 

(b)  Rating:  10  points.  The  proportion 
of  all  homeless  veterans  served  by  the 
VA  Medical  Center  is  in  the  higher 
twenty-fifth  percentile  for  all  program 
sites  as  rated  by  VA's  NEPEC. 

5  Points — The  proportion  of  all 
homeless  veterans  served  by  the  VA 


Medical  Center  is  in  the  higher  fiftieth 
percentile  for  all  program  sites  as  rated 
by  VA's  NEPEC. 

0  Points — If  neither  of  the  above 
statements  apply,  assign  0  points. 

(3)  Selection  Criterion  3:  Chilreach 
efforts  of  the  VA  Medical  Center  (10 
points). 

(a)  Description:  The  VA  Medical 
Center  has  adhered  to  the  program 
principles  as  evidenced  by  outreach 
efforts  in  the  homeless  programs  it 
currently  administers. 

(b)  Rating:  10  points.  The  proportion 
of  homeless  veterans  served  who  were 
contacted  through  outreach  at 
healthcare  for  homeless  veterans 
(HCHV)  sites  or  entered  the  program 
from  the  community  at  DCHV  sites  is  in 
the  higher  twenty-fifth  percentile  for  all 
program  sites  as  rated  by  VA's  NEPEC. 

5  Points — The  proportion  of  homeless 
veterans  served  who  were  contacted 
through  outreach  (at  HCHV  sites)  or 
entered  the  program  from  the 
community  (at  DCHV  sites)  is  in  the 
higher  fiftieth  percentile  for  all  program 
sites  as  rated  by  VA's  NEPEC. 

0  Points — If  neither  of  the  statements 
apply,  assign  0  points. 

(4)  Selection  Criterion  4:  Success  rate 
of  treatment  by  VA  Medical  Center's 
specialized  homeless  program  (10 
points). 

(a)  Etescription:  The  proportion  of 
veterans  served  by  the  VA  Medical 
Center  in  a  specialized  homeless 
program  which  had  arrangements  for 
housing  and  employment  at  the  time  of 
discharge  from  contract  residential  care 
or  domiciliary  care. 

(b)  Rating:  10  points.  The  number  of 
homeless  veterans  served  in  a 
specialized  homeless  program  is  in  the 
higher  twenty-fifth  percentile  for  all 
program  sites  as  rated  by  VA's  NEPEC. 

5  Points — The  number  of  homeless 
veterans  served  in  a  specialized 
homeless  program  is  in  the  higher 
fiftieth  percentile  for  all  program  sites  as 
rated  by  VA's  NEPEC. 

0  Points — If  neither  of  the  above 
statements  apply,  assign  0  points. 

(5)  Selection  Criterion  5:  The  Extent 
of  the  VA  Medical  Center's  integration 
of  Homeless  programs  with  other 
Community  Programs  for  the  Homeless 
(15  points). 

(a)  Description:  Integration  of  the  VA 
Medical  Center's  program  for  homeless 
veterans  with  other  community 
programs  for  the  homeless.  The 
application  must  contain  a  description 
of  such  integration. 

(b)  Rating:  15  points.  The  application 
shows  the  VA  Medical  Center's 
commitment  of  resources  to  the  Access 
to  Community  Care  and  Effective 
Supportive  Services  (ACCESS)  program. 


other  initiatives  undertaken  by  local 
coalitions  for  the  homeless,  or 
comparable  multi-service  integration 
initiatives  on  behalf  of  the  homeless. 

8  Points — The  application  shows  the 
VA  Medical  Center's  involvement  in 
service  integration  through  membership 
in  local  coaUtions  of  homeless  service 
providers  and  attendance  of  meetings  of 
such  groups,  but  the  Center  has  not 
committed  resources  to  the  groups. 

0  Points — The  application  does  not 
show  thai  the  VA  Medical  Center 
cooperates  with  service  integration 
activities  or  resource  exchange. 

(6)  Selection  Criterion  6:  Need  for 
Specialized  Services  for  Homeless 
Veterans.  (15  points). 

(a)  Description:  The  number  of 
homeless  veterans  in  the  area  of  the  VA 
Medical  Center  warrants  additional 
resources  to  address  the  demand  for 
services. 

(b)  Rating:  15  points.  The  nimiber  of 
homeless  veterans  who  were  screened 
by  outreach  clinicians  of  the  VA 
Medical  Center's  specialized  program 
for  homeless  veterans  during  FY  1993 
was  in  the  top  twenty-fifth  percentile  of 
all  program  sites  as  rated  by  VA's 
NEPEC. 

8  Points — The  number  of  homeless 
veterans  who  were  screened  by  outreach 
clinicians  of  the  VA  Medical  Center's 
specialized  program  for  homeless 
veterans  during  FY  1993  was  in  the  top 
fiftieth  percentile  of  all  program  sites  as 
rated  by  VA's  NEPEC. 

0  Points — If  neither  of  the  above 
statements  apply,  assign  0  points. 

(7)  Selection  Criterion  7:  Efforts  of 
HAs  to  Establish  a  Family  Self- 
Sufficiency  Program  (10  point 
Deduction). 

(a)  Description:  The  apphcation  must 
describe  administration  of  a  PHA's  FSS 
program.  The  description  must  include 
(1)  Submission  to  HUD  of  an  Action 
Plan,  and  (2)  creation  of  a  Program 
Coordinating  Committee.  If  a  PHA  is  not 
administering  a  Rental  Voucher  or 
Rental  Certificate  Program,  the  HUD 
State  or  Area  Office  will  rate  HA 
administration  of  the  Public  Housing 
FSS  program,  if  applicable.  All  activities 
rated  under  this  criterion  must  have 
been  completed  prior  to  the  submission 
of  an  apphcation  under  this  NOFA.  The 
score  of  the  PHA  application  must  be 
reduced  if  the  PHA  received  an  FSS 
Incentive  award  of  Section  8  funding  in 
FY  1992  and  the  PHA  has  failed  to 
complete  the  required  implementation 
steps  as  described  below.  Also,  the  score 
of  a  PHA  application  must  be  reduced 
if  the  PHA  received  ftmding  in  FY  1993 
(unless  the  HUD  State  or  Area  Office 
granted  a  total  exception  to  the  FSS 
program  requirement)  and  the  PHA  has 
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other  initiatives  undertaken  by  local 
coalitions  for  the  homeless,  or 
comparable  multi-service  integration 
initiatives  on  behalf  of  the  homeless. 

8  Points — The  appUcation  shows  the 
VA  Medical  Center's  involvement  in 
service  integration  through  membership 
in  local  coalitions  of  homeless  service 
providers  and  attendance  of  meetings  of 
such  groups,  but  the  Center  has  not 
committed  resources  to  the  groups. 

0  Points — The  appUcation  does  not 
show  that  the  VA  Medical  Center 
cooperates  with  service  integration 
activities  or  resource  exchange. 

(6)  Selection  Criterion  6:  Need  for 
Specialized  Services  for  Homeless 
Veterans.  (15  points). 

(a)  Description:  The  number  of 
homeless  veterans  in  the  area  of  the  VA 
Medical  Center  warrants  additional 
resources  to  address  the  demand  for 
services. 

(b)  Rating:  15  points.  The  niunber  of 
homeless  veterans  who  were  screened 
by  outreach  clinicians  of  the  VA 
Medical  Center's  speciaUzed  program 
for  homeless  veterans  diuing  FY  1993 
was  in  the  top  twenty-fifth  percentile  of 
all  program  sites  as  rated  by  VA's 
NEPEC. 

8  Points — The  number  of  homeless 
veterans  who  were  screened  by  outreach 
clinicians  of  the  VA  Medical  Center's 
specialized  program  for  homeless 
veterans  during  FY  1993  was  in  the  top 
fiftieth  percentile  of  all  program  sites  as 
rated  by  VA's  NEPEC. 

0  Points — If  neither  of  the  above 
statements  apply,  assign  0  points. 

(7)  Selection  Criterion  7:  Efforts  of 
HAs  to  Establish  a  Family  Self- 
Sufficiency  Program  (10  point 
Eteduction). 

(a)  Description:  The  apphcation  must 
describe  administration  of  a  PHA's  FSS 
program.  The  description  must  include 
(1)  Submission  to  HUD  of  an  Action 
Plan,  and  (2)  creation  of  a  Program 
Coordinating  Committee.  If  a  PHA  is  not 
administering  a  Rental  Voucher  or 
Rental  Certificate  Program,  the  HUD 
State  or  Area  Office  will  rate  HA 
administration  of  the  Public  Housing 
FSS  program,  if  appUcable.  All  activities 
rated  under  this  criterion  must  have 
been  completed  prior  to  the  submission 
of  an  application  under  this  NOFA.  The 
score  of  the  PHA  apphcation  must  be 
reduced  if  the  PHA  received  an  FSS 
Incentive  award  of  Section  8  funding  in 
FY  1992  and  the  PHA  has  failed  to 
complete  the  required  implementation 
steps  as  described  below.  Also,  the  score 
of  a  PHA  application  must  be  reduced 
if  the  PHA  received  hmding  in  FY  1993 
(unless  the  HUD  State  or  Area  Office 
granted  a  total  exception  to  the  FSS 
program  requirement)  and  the  PHA  has 


failed  to  complete  the  required 
implementation  steps  as  described 
below. 

(b)  Rating  and  Assessment:  The  HUD 
State  or  Area  Office  must  deduct  point 
values  as  shown  below: 

•  10  Point  Deduction— Deduct  10 
points  if  HA  has  failed  to  estabUsh  a 
Program  Coordinating  Committee  and 
provide  the  names,  duties  and 
experience  of  all  members  to  HUD  (24 
CFR  984.202(a)  s^id  (b)),  and  the  HA  has 
failed  to  submit  an  Action  Plan  to  HUD 
within  90  days  of  notification  by  HUD 
of  approval  of  the  PHA's  appUcation  for 
imits  under  the  FY  91/92  FSS  incentive 
award  competition  or  HUD  approval  of 
the  HA's  first  appUcation,  commencing 
in  FY  93,  for  rental  certificates  or  rental 
vouchers  (24  CFR  984.201(c)(1)). 

•  5  Point  Deduction — Deduct  5  points 
if  the  HA  has  failed  to  establish  a 
Program  Coordinating  Committee  and 
provide  the  names,  duties  and 
experience  of  all  members  or  has  failed 
to  submit  an  Action  Plan  in  accordance 
with  24  CFR  984.201(c)(1). 

(8)  Selection  Criterion  8:  Efforts  of  HA 
to  Provide  Area-Wide  Housing 
Opportimities  for  FamiUes  (5  points). 

(a)  Description:  Many  HAs  have 
undertaken  voluntary  efforts  to  provide 
area-wride  housing  opportimities  for 
families.  These  HAs  have  established 
cooperative  agreements  with  other  HAs 
or  created  a  consortium  of  HAs  in  order 
to  facilitate  the  transfer  of  families  and 
their  rental  assistance  funding  between 
HAs.  HAs  have  established 
relationships  with  other  entities  such  as 
non-profit  groups  to  provide  families 
with  additional  counseling  to  increase 
the  likelihood  of  a  successful  move  by 
the  families  to  low-poverty  areas. 

(b)  Rating  and  Assessment:  HUD  will 
assign  point  values  as  showm  below: 

•  5  Points — Assign  5  points  if  the  HA 
documents  that  it  has  taken  steps  to 
increase  area-wide  housing 
opportimities  for  famiUes  such  as  being 
a  member  of  an  established  consortium 
of  HAs  including  at  least  50  percent  of 
the  HAs  in  its  housing  market, 
providing  extra  counseling  to  families, 
establishing  a  relationship  with  other 
groups  including  non-profit  agencies,  or 
participating  in  other  activities  that 
facilitate  area-wide  housing 
opportunities  for  families. 

•  0  Points — Assign  0  points  if  the  HA 
is  unable  to  document  area-wdde  efforts 
as  shown  in  this  criterion. 

(B)  Unacceptable  Applications 

To  be  eligible  for  processing,  an 
application  must  be  received  by  the 
HUD  State  or  Area  Office/Native 
American  Programs  Office  no  later  than 
the  application  submission  deadline 


date  and  time  specified  in  this  notice. 
The  HUD  State  or  Area  Office/Native 
American  Programs  Office  will  screen 
all  appUcations  and  notify  HAs  of 
technical  deficiencies  by  letter. 
Allowable  corrections  relate  only  to 
technical  items,  as  determined  by  HUD, 
which  do  not  improve  the  substantive 
quaUty  of  the  appUcation  relative  to  the 
ranking  factors. 

All  HAs  must  submit  corrections 
within  14  calendar  days  fi-om  the  date 
of  HUD's  letter  notifying  the  applicant 
of  any  technical  deficiency.  Information 
received  after  3:00  p.m.  local  time  on 
the  fourteenth  calendar  day  of  the 
correction  period  will  not  be  accepted 
and  the  appUcation  will  be  rejected  as 
being  incomplete. 

All  HAs  are  encouraged  to  review  the 
"Checklist  for  Technical  Requirements" 
provided  in  Section  IV  of  this  NOFA. 
The  checklist  identifies  all  technical 
requirements  needed  for  appUcation 
processing.  An  HA  appUcation  that  does 
not  comply  with  the  requirements  of  24 
CFR  887.55  (b)  and  this  notice, 
including  the  drug-free  workplace 
certification,  and  the  anti-lobbying 
certification  disclosure  requirements,  by 
the  expiration  of  the  14-day  cure  period 
will  be  rejected  from  processing. 

(a)  After  the  14-calendar  day  cure 
period,  if  any,  the  HUD  State  or  Area 
Office  wrill  disapprove  HA  applications 
that  it  determines  are  not  acceptable  for 
processing  (refer  to  Checklist  of 
Technical  Requirements  in  the  Section 
8  HA  Application  Kit  available  at  the 
HUD  State  or  Area  Office/Native 
American  Programs  Office).  The  HUD 
State  or  Area  Office/Native  American 
Programs  Office  notification  of  rejection 
letter  must  state  the  basis  for  the 
decision. 

(b)  HUD  may  decide  to  deny 
processing  of  appUcations  that  fall  into 
any  of  the  following  categories: 

(i)  The  Department  of  Justice  has 
brought  a  civil  rights  suit  against  the 
applicant  HA  and  the  suit  is  pending; 

(ii)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes,  Executive  Orders,  or 
regulations  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
applicant  under  the  Fair  Housing  Act, 
unless  the  appUcant  is  operating  under 
a  conciUation  or  compUance  agreement 
designed  to  correct  the  areas  of 
noncompUance; 

(iii)  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  with  court  order,  or 
implementing  a  HUD  approved  plan  or 
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compliance  tgreement  designed  to 
correct  the  areas  of  iKMMxmipKance. 

(it)  hud  has  deferred  appbcatim 
processing  under  Title  VI  of  the  Qvil 
Rights  Act  of  1964.  the  Attorney 
General's  Guidelines  (28  CFR  50.3)  and 
Lhe  Title  VI  reg\ilatiDns  (24  CFR  1.8),  or 
under  section  504  df  the  Rehahilitatitm 
Act  (rf  1973,  as  amended,  and  the 
section  504  regulations  (24  CFR  8.57),  or 
-  under  The  Americatis  writh  Disabihties 
Act  of  1990.  I 

(v)  The  HA  has  serious,  unaddressed, 
outstanding  hispectpr  General  audit 
findings  or  fair  housing  and  equal 
opportunity  monitoring  review  findings 
or  HUD  State  or  Area  Of&ce/Native 
American  Frograms|  Office  management 
review  findings  for  one  or  more  of  its 
rental  certificate,  rental  voucher,  or 
moderate  rehabilita(i(Hi  programs,  or,  in 
the  case  of  an  HA  that  is  not  currently 
administering  a  Rental  Voucher,  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program,  for  its  Public  Housing  Prtjgram 
or  Indian  Housing  l^rogram. 

(vi)  The  leasing  r^te  for  rental 
certificates  and  rental  vmicbers  under 
ACC  for  at  least  on«year  is  less  than  85 
percent.  | 

(vii)  The  HA  is  involved  in  litigation 
and  HUD  determinas  that  the  litigation 
may  seriously  impeae  the  ability  of  the 
HA  to  administer  aq  additional 
increment  of  rental  Vouchers. 

(C)  Application  Protessing 

The  HUD  State  or  Area  Office/Native 
American  F*rograms  Office  is 
responsible  for  rating  the  applications 
for  Selection  Criterion  1;  HA 
Administrative  Capability,  for  Selection 
Criterion  7:  Efforts  df  HAs  to  Establish 
a  Family  Self-Sufficiency  I^ogram  and 
for  Selection  Criterion  8:  Efforts  to 


provide  Area-wide  1 
Opportunities  for  F^ 
Headquarters  is  res{ 
ranking  and  selectir 


lousmg 

ilies.  HUD 
insible  for  rating, 
applications 


which  will  receive  aissistance  under  the 
HUD-VASH  Prograj  i.  The  HUD  State  or 
Area  Office/Native  i  jnerican  f^rograms 
Office  will  initially  i  creen  all 
applications,  using  liie  "Checklist  for 
Technical  Requirements"  listed  in 
Section  QI  of  this  NDFA  as  a  guide  to 
determine  if  an  appication  is  complete. 

ID)  Selection  Proces. » 

After  the  HUD  Stale  or  Area  Office/ 
Native  American  Programs  Office  has 
screened  HA  appKc^ti(Hi3  and 
disapproved  any  applications 
tmacceptabie  for  furthw  processing  (See 
Section  0  of  this  NOFA).  the  HUD  State 
or  Area  Office/Nati^  American 
Programs  Office  will  review  and  rate  all 
appruvable  applications  for  Selection 
Criterion  1:  HA  Adittinistrativ« 


Capability,  SelecticRi  Criterion  7:  Efforts 
of  HAs  to  EstaUish  a  Family  Self- 
Suffidency  Program  and  for  Selection 
Criterion  8:  Efforts  to  provide 
Metropolitan-wide  Housing 
Opportunities  for  Families  only, 
utilizing  the  point  assignments  listed  in 
this  NOFA.  All  scored  apphcations  and 
rating  sheets  in  each  HUD  State  or  Area 
Office/Native  American  Programs  Office 
will  be  sent  to  the  HUD  Headquarters. 

HUD  Headquarters  and  the 
Department  of  Veterans  AfCairs  will 
review  and  rate  these  applications  for 
Selection  Criteria  2  through  8,  utilizing 
the  point  assignments  Ksted  in  this 
NOFA.  Headquarters  will  select  the 
highest  rated  applications  until  the 
rental  voucher  funds  are  insufficient  to 
fund  the  next  highest  rated 
applicatioQ(s]. 

When  remaining  rental  voucher  funds 
are  insufficient  to  fund  the  next  highest 
scoring  8pplication(s)  in  full,  HUD 
Headquarters  may  fund  that 
appUcation(s)  to  the  extent  of  the 
number  of  rental  vouchers  available. 
Apphcants  that  do  not  wish  to  have  the 
size  of  their  programs  reduced  may 
indicate  in  their  applications  that  they 
do  not  wish  to  be  considered  for  a 
reduced  award  of  funds.  HUD 
Headquarters  will  skip  over  these 
applicants  if  assigning  the  remaining 
funding  would  result  in  a  reduced 
funding  level. 

(E)  Local  Government  Comments 

The  HUD  State  ot  Area  Office/Native 
American  Programs  Office  will  obtain 
section  21 3  comments,  in  accordance 
with  24  CFR  part  791,  subpart  C,  from 
the  unit  of  general  local  government, 
including  an  Indian  tribe.  Comments 
submitted  by  the  unit  of  general  local 
government  must  be  considered  before 
an  application  can  be  approved. 

For  purposes  of  expediting  the 
application  process,  the  HA  should 
encourage  the  chief  executive  officer  of 
the  imit  of  general  local  government  to 
submit  a  letter  with  the  HA  appUcation 
conunenting  on  the  HA  apphcadon  in 
accordance  with  Secticm  213.  Since 
HUD  cannot  approve  an  appUcation 
until  the  30-day  cxjmment  period  is 
closed,  the  Section  213  letter  should  not 
only  comment  on  the  application,  but 
also  state  that  HUD  may  consider  the 
letter  to  be  the  final  comments  and  that 
no  additional  comments  will  be 
forthcoming  hom  the  unit  of  general 
local  government. 


III.  Checklist  of  Application 
Submission  Requu  euicuts. 

(A)  AppUcation  Requirements 

Each  HA  must  submit  the  items 
identified  in  this  section  and  must 
include  the  descriptions  required  by 
Selection  Criteria  5,  7  and  8.  All  other 
rating  criteria  will  be  rated  based  on 
data  currently  available  to  HUD  and  VA. 

(1)  Letter  From  VA  Medical  Center 

The  HA  application  must  include  a 
letter  from  the  Director  of  the  VA 
Medical  Center  stating  that  the  HA's 
jurisdiction  to  operate  a  rental  voucher 
program,  as  identified  by  the  HA  to  the 
Medical  Center,  is  within  the  catchment 
area  of  the  VA  Medical  Center  to  operate 
homeless  programs.  This  letter  must 
also  include  a  statement  that  the  VA 
Medical  Center  will  commit  a  minimum 
of  one  professional,  full-time  equivalent 
(Kit)  employee  per  each  new  increment 
of  25  rental  vouchers  awarded  to  the 
corresponding  HA,  i.e.,  two  FTE  for  50 
vouchers  requested.  These  additional 
FTE  are  necessary  to  provide  case- 
management  services  for  the  homeless 
veterans  who  receive  rental  assistance 
under  this  HUD-VASH  set-aside. 

(2)  Narrative  on  VA  Medical  Center's    . 
Homeless  Programs 

The  applicants  must  describe  the  VA 
Medical  Center's  efforts  to  integrate  its 
work  with  homeless  veterans  with  other 
comihunity  programs  for  the  homeless. 
Commitment  ofresources  to  the  Access 
to  Community  Care  and  Effective 
Supportive  Services  (ACCESS)  program^ 
is  an  example  of  the  multi-service 
integration  initiatives  which  the 
Medical  Center  must  describe. 

IB)  Application  Kit 

An  Application  IQt,  which  includes 
Fonn  HUD-52515,  Application  for 
Existing  Housing,  may  be  obtained  from 
the  local  HUD  State  or  Area  Office/ 
Native  American  Programs  Office.  Only 
an  original  application  and  one  copy 
should  be  submitted;  it  is  not  necessary 
to  submit  additional  copies  of  the 
application.  In  addition,  the  basic 
application  and  other  required 
submissions  are  available  from  the  HUD 
State  or  Area  Office,  as  follows:  Form 
HUD-52515;  Certification  for  a  Drug-  . 
Free  Workplace;  Text  for  the 
Certification  Regarding  Lobbying;  ami 
Standard  Form  LLL,  Disclosure  of 
Lobbying  Activities. 

IV.  Carredkuis  to  Defidenl 
AppUcatioiis 

To  be  ehgible  for  processing,  an 
appUcation  must  be  received  by  the 
appropriate  HUD  State  or  Area  Office/ 


Native  American  Programs  Office  no 
later  than  the  date  and  time  specified  in 
SecUon  U  of  this  NOFA.  The  HUD  State 
or  Area  Office/Native  American 
Programs  Office  will  initially  screen  all 
appUcations  and  notify  HAs  of  technical 
deficiencies  by  letter. 

If  an  appUcatioQ  has  technical 
deficiencies,  the  HA  will  have  14 
calendar  days  from  the  date  when  HUD 
issues  written  notification  to  submit  the 
missing  or  corrected  information  to  the 
HUD  State  or  Area  Office  and/or  Native 
American  Programs  Office.  Curable 
technical  deficiencies  relate  only  to 
items  that  do  hot  improve  the 
substantive  quality  of  the  appUcation 
relative  to  the  rating  factors. 

All  HAs  must  submit  corrections 
within  14  calendar  days  from  the  date 
of  HUD's  letter  notifying  the  applicant 
of  any  such  deficiency.  Information 
received  after  3  p.m.  local  time  (i.e.,  the 
time  in  the  appropriate  HUD  State  or 
Area  Office/Native  American  Programs 
Office),  of  the  fourteenth  calendar  day  of 
the  correction  period  will  not  be 
accepted  and  the  application  will  be 
rejected  as  incomplete.  All  HAs  are 
encouraged  to  review  the  initial 
screening  checkUst  provided  in  Section 
III  of  this  notice.  The  checklist  identifies 
all  technical  requirements  needed  for 
application  processing.  An  HA 
application  that  does  not  comply  with 
the  requirements  of  24  CFR  887.55(b) 
and  this  notice,  including  the  drug-free 
workplace  certification  and  the  anti- 
lobbying  certification/disclosure 
requirements,  after  the  expiration  of  the 
14-day  cure  period  will  be  rejected  from 
processing. 

V.  Other  Matters 

(A)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  Part 
50,  which  implement  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  is  available  for  pubUc 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  room  10276, 451  Seventh 
Street,  SW,  Washington,  D.C.  20410. 

(B)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of  " 
Executive  Order  12612,  FederaUsm,  has 
determined  that  this  NOFA  does  not 
have  substantial,  direct  effect  on  the 
States,  on  their  political  subdivisions,  or 
on  the  relationship  between  the  Federal 
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Native  American  Programs  Office  no 
later  than  the  date  and  time  specified  in 
SecUon  11  of  this  NOFA.  The  HUD  State 
or  Area  Office/Native  American 
Programs  Office  will  initially  screen  all 
applications  and  notify  HAs  of  technical 
deficiencies  by  letter. 

If  an  application  has  technical 
deficiencies,  the  HA  will  have  14 
calendar  days  from  the  date  when  HUD 
issues  written  notification  to  submit  the 
missing  or  corrected  information  to  the 
HUD  State  or  Area  Office  and/or  Native 
American  Programs  Office.  Curable 
technical  deficiencies  relate  only  to 
items  that  do  hot  improve  the 
substantive  quality  of  the  application 
relative  to  the  rating  factors. 

All  HAs  must  submit  corrections 
within  14  calendar  days  from  the  date 
of  HUD's  letter  notifying  the  applicant 
of  any  such  deficiency.  Information 
received  after  3  p.m.  local  time  (i.e.,  the 
time  in  the  appropriate  HUD  State  or 
Area  Office/Native  American  Programs 
Office),  of  the  fourteenth  calendar  day  of 
the  correction  period  will  not  be 
accepted  and  the  application  will  be 
rejected  as  incomplete.  All  HAs  are 
encouraged  to  review  the  initial 
screening  checklist  provided  in  Section 
III  of  this  notice.  The  checklist  identifies 
all  technical  requirements  needed  for 
application  processing.  An  HA 
application  that  does  not  comply  with 
the  requirements  of  24  CFR  887.55(b) 
and  this  notice,  including  the  drug-free 
workplace  certification  and  the  anti- 
lobbying  certification/disclosure 
requirements,  after  the  expiration  of  the 
14-day  cure  period  will  be  rejected  from 
processing. 

y.  Other  Matters 

(A)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Etepartment's  regulations  at  24  CFR  Part 
50,  which  implement  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  room  10276, 451  Seventh 
Street,  SW,  Washington,  D.C.  20410. 

(B)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  NOFA  does  not 
have  substantial,  direct  effect  on  the 
States,  on  their  political  subdivisions,  or 
on  the  relationship  between  the  Federal 


government  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government, 
because  this  NOFA  would  not 
substantially  alter  the  established  roles 
of  HUD,  the  States  and  local 
governments,  including  HAs. 

(C)  Impact  on  the  Family 

The-General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  the  Executive  Order  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
is  a  funding  notice  and  does  not  alter 
program  requirements  concerning 
family  eligibiUty. 

(D)  Accountability  in  the  Provision  of 
HUD  Assistance 

HUD  has  promulgated  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by-HUD.  On  January  16, 
1992,  HUD  pubhshed  at  57  FR  1942, 
additional  information  that  gave  the 
public  (including  applicants  for,  and 
recipients  of,  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  docimientation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

(1)  Documentation  and  Public  Access 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 


1992  (57  FR  1942).  for  further 
information  on  these  requirements.) 

(2)  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All 
reports — both  appUcant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  publi^ed  in  the  Federal 
Register  on  January  16,  1992  (57  FR 
1942).  for  further  information  on  these 
disclosure  requirements.) 

(E)  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

(F)  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
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number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  ate  contingent  upon 
the  receipt  of  assistance. 

HUD's  regulation  implementing 
section  13  is  codified  at  24  CFR  part  86. 
If  readers  an  involved  in  any  efforts  to 
influence  the  Depart^nent  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  exanlples  contained  in 
Appendix  A  of  the  rule.  Appendix  A  of 
this  rule  contains  examples  of  activities 
covered  by  this  rule.  | 

Any  questions  concerning  the  rule 
should  be  directed  fa  the  Office  of 
Ethics,  Room  215fl,  Department  of 
Housing  and  Urban  Dwelopment,  451 
Seventh  Street,  SW..|Washington.  DC 
20410.  Telephone:  (262)  708-3815 
(voice/TDD).  This  is  not  a  toll-free 
numbCT.  Forms  nece^ry  for 


compliance  with  the 


rule  may  be 


obtained  bma  the  loc  al  HUD  office. 


HA 


Yes 


No 


1. 


a 
o 

a 
o 


D 
D 

D 
D 


(G)  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  HUD  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  thai 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD's 
regulation  implementing  set^on  103  is 
codified  at  24  CFR  part  4.  and  was 
recently  amended  by  an  interim  rule 
publisl»d  in  the  Federal  Register  on 
August  4, 1992  (57  PR  34246).  In 
accordance  with  the  requirements  of 
section  103,  HUD  employees  involved 
in  the  review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  24  CFR  part  4  from 
providing  advance  informatiqp  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 

Initial  Screening  Checklist 


applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for      .  . 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  by  24  CFR  part  4. 
Applicants  who  have  questions  should   " 
contact  the  HUD  Office  of  Ethics.  (202) 
708-3815  (voice/TDD?.  (This  is  not  a 
toll-free  number.) 

Dated:  June  29, 1994. 

Midnei  B.  lank. 

General- Depaty  Assistant  Secretary  for  Puttie 
and  Indian  Housing. 

Checklist  for  Technical  Kequireroeiits 

The  following  checklist  specifies  the 
required  information  which  must  be 
submitted  in  the  joint  application.  It  is 
recommended,  but  not  required,  that  the 
application  contain  a  narrative 
explaining  how  the  apphcation  meets 
the  selection  criteria. 


The  applic^on  contains  a  cower  letter  staling  tfw  Ma/ number  o(  renlal  vouchers  requested  in  the  application  and  in* 
ates  wtiether  the  appBcant  is  wtBing  to  accept  a  reduced  nunnber  and  t)e  minimum  number  ot  urats  the  auplicanf  rs  w* 
ng  to  accept.  ^^ 

2.  The  appBcation  mdudes  form  HUD  525t5  and  the  average  ac^usted  monthly  vKome  (see  secton  H  of  HUD  52515)  bv 

Pegpomstze  tor  which  the  HA  has  submitted  an  appicaiion. 
a  The  appicalion  demonstrates  that  the  applicani  quaifies  as  an  HA  and  is  legaty  quailed  and  authorized  to  participate 
f»»ie  rental  assetance  programs  kw  the  area  in  which  the  program  is  to  be  earned  out  Such  demonstraton  includes  (0 
ytiereteyart  enabfing  tegislatton,  (S)  wiy  mtes  and  regUokons  adopted  or  to  be  adopted  by  the  agency  to  govern  its  op- 
•ratcns,  and  {m)  a  supporting  opinion  horn  the  agency  oounsef.  M  such  documents  are  curentty  on  liie  In  the  HUD  State 
fir  Area  Oftice,  they  do  not  have  to  be  resubrraaed.  ^^ 

e  appiicaton  includes  a  statement  that  ttie  housing  quality  standards  to  be  used  in  the  operation  ot  Ihe  program  will 
as  set  forth  in  24  CFR  887.251  or  that  vahakons  in  the  Acceplabi%  Crilena  are  proposed,  in  the  tatter  c^.  each 
»x3sed  vanatran  shaB  be  specified  and  justiAed. 

WSration  contasTs  the  HA  schediie  ol  leasieg  which  ntust  prowde  tor  the  expeditious  leasing  of  units.  In  devetop- 
Oie  s^ieeWe.  an  HA  must  specify  the  number  of  unte  thai  are  e)V)ected  to  be  leased  af  the  end  of  each  three-month 
»v^  The  sche<tote  must  project  lease-up  by  efig»e  Individu^  wstm  twelve  months  or  sooner  after  exeojtion  ol  the 
iiA/  by  KuD. 


REQUIREMEnfT  fOR  DRUG-FREE  WORKPLACE  CERTFICATION.  ANTI-LOBBYJNG  CERTIFICATION  A*©  DISCLOSURE 

STATEMENT 


HA 


Yes 


No 


6. 


appfcatton  meets  HUD's  dnjg-free  workplace  requirement  set  out  at  24  CFR  part  24,  subrart  F  fThe  aooicatian 

»ns  an  executed  Certification  tor  a  Dnjg-Free  Worlqjiace.)  ^^  =«-«,«, 

apptetton  meets  HUD  s  regulations  regardmg  anlHobbying  set  out  al  24  CFR  part  87.  The  anti-lottjying  require- 

\      *.^r'.^,  appficalions  that,  tf  approved,  would  resutt  in ««  HA  obtainaig  more  ttan  $100,000  in  budget  au»ioritv 

o  comply,  HAS  must  suboTit  an  Arti-Lobbying  Certification  [Attachment  4)  and  if  warranted,  a  Disclosure  ol  Lobbvna 

^cBvities.  '  ^ 

application  inctodes  a  description  of  the  VA  Mednal  Center's  integration  of  homeless  programs  with  other  eommu- 
rfty  programs  tor  the  homeless.  '^  ^ 

9.  The  appBcaion  includes  a  descripMon  of  the  eftorts  of  Ihe  HA  to  establish  an  FSS  program  and  to  provide  s»ea-wide 
r  ousing  opportumies  fbr  families. 

iiIl2L?15*^P2J'I^*i^  !  '*"*  Irom  the  VA  Medial  Center  »ial  states  the  HA's  jurisdicfion.  as  identified  to  the  VA 
Izr^^if^TL^f^^J!^-  °**'^  *  ^®^  voucher  program  is  wHhm  the  catehment  area  ol  Ihe  VA  Madtoal  Center 
a  rKl  the  VAMe<ical  Center  comrwte  to  provide  addilionaiFTEeiiytoyeelOfcaseHnanagemenl  services. 


10. 
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2< 
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3t 

31 
3: 

Availability 

I.Allen  Park,  MI 

3: 

2.  Anchorage,  AK 

3< 

3.  Albany,  NY 

3J 

4.  American  Lake,  WA 

3f 

5.  Atlanta,  GA 

3; 

6.  Augusta,  GA 

3f 

7.  Baltimore,  MD 

3i 

8.  Bath.  NY 

4C 

9.  Bay  Pines,  FL 

41 

10.  Bedford,  MA 

42 

11.  Biloxi,  MS 

4? 

12.  Birmingham,  AL 

4A 

13.  Boston,  MA 

4.' 

14.  Brockton,  MA 

46 

15.  Bronx,  NY 

47 

16.  Brooklyn,  NY 

48 

17.  Buffalo,  NY 

4C 

18.  Butler,  PA 

5C 

19.  Canandaigua,  NY 

51 

JO.  Charleston,  SC 

52 

il.  Cheyenne,  WY 

53 

52.  Chicago  (West  Side),  IL 

54 

!3.  Cincinnati,  OH 

5^ 

•A.  Cleveland,  OH 

56 

:5.  Coatesville.  PA 

57 

•■6.  Dallas.  TX 

58 

7.  Dayton.  OH 

59 

8.  Denver.  CO 

60 
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Availability 

I.Allen  Park,  Ml 

2.  Anchorage,  AK 

3.  Albany,  NY 

4.  American  Lake,  WA 

5.  Atlanta,  GA 

6.  Augusta,  GA 

7.  Baltimore,  MD  - 

8.  Bath.  NY 

9.  Bay  Pines,  FL 

10.  Bedford,  MA 

11.  Biloxi,MS 

12.  Birmingham,  AL 

13.  Boston,  MA 

14.  Brockton,  MA 

15.  Bronx.  NY 

16.  Brooklyn.  NY 

17.  Buffalo,  NY 

18.  Butler,  PA 

19.  Canandaigua,  NY 
10.  Charleston.  SC 
il.  Cheyenne.  WY 

12.  Chicago  (West  Side),  IL 
!3.  Cincirmati,  OH 
54.  Cleveland,  OH 
;5.  Coatesville,  PA 
•6.  Dallas,  TX 

7.  Dayton,  OH 

8.  Denver,  CO 


29.  DubUn.  GA 

30.  Des  Moines.  lA 

31.  East  Orange,  NJ 

32.  Fargo,  ND 

33.  Hampton,  VA 

34.  Hines.  IL  (Chicago) 

35.  Hot  Springs,  SD 

36.  Houston.  TX 

37.  Himtington.  WV 

38.  hidianapoUs,  IN 

39.  Kansas  City,  MO 

40.  Leavenworth,  KS 

41.  Lebanon,  PA 

42.  Little  Rock.  AR 

43.  Loma  Linda.  CA 

44.  Long  Beach,  CA 

45.  Los  Angeles,  CA 

46.  Louisville,  KY 

47.  Lyons,  NJ 

48.  Martinsburg,  WV 

49.  Miami,  FL 

50.  Milwaukee,%I 

51.  Minneapolis.  MN 

52.  Montrose.  NY 

53.  Mountain  Home.  TN 

54.  Nashville,  TN 

55.  New  Orleans,  LA 

56.  New  York,  NY 

57.  North  Chicago,  IL 

58.  Oklahoma  City,  OK 

59.  Palo  Alto,  CA 

60.  Perry  Point.  MD 


61.  Philadelphia.  PA 

62.  Phoenix,  AZ 

63.  Pittsburgh.  PA 

64.  Portland.  OR 

65.  Prescott.  AZ 

66.  Providence.  RI 

67.  Roseburg.  OR 

68.  Salisbury.  NC 

69.  Salt  Lake  City.  UT 

70.  San  Antonio.  TX 

71.  San  Diego,  CA 

72.  San  Francisco.  CA 

73.  St.  Louis.  MO 
747  Seattle.  WA 

75.  Syracuse,  NY 

76.  Tampa,  FL 

77.  Toledo.  OH 

78.  Tomah.  WA  . 

79.  Tucson,  AZ 

80.  Tuskegee,  AL 

81.  Walla  Walla,  WA 

82.  Washington.  DC 

83.  West  Haven,  CT 

84.  West  Los  Angeles,  CA 

85.  White  City.  OR 

86.  Wilkes-Barre.  PA 

87.  Lebanon.  PA 

[FR  Doc.  94-17029  Filed  7-13-94;  8:45  ami 
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See  Agency  for  Health  Care  Policy  and  Research 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 
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Gvil  monetary  penalties  and  intermediate  sanctions  for 
jviolations  by  HMO's  and  competitive  medical 
plans,  36072-36087 
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Excess  and  surplus  Federal  property,  36205-36207 
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Public  housing  development,  36208 
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Indian  Affairs  Bureau 

PROPOSED  RULES 

Periodic  reviews  of  significant  regulations;  request  for 
comments,  36108-36114 
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Department 

RULES 

Medicare  and  medicaid: 
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Civil  monetary  penalties  and  intermediate  sanctions  for 
violations  by  HMO's  and  competitive  medical 
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Interior  Department 

See  Fish  and  Wildlife  Service 
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See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  Mines  Bureau 
See  National  Park  Service 
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See  Surface  Mining  Reclamation  and  Enforcement  Office 
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Periodic  reviews  of  significant  regulations;  request  for 
comments,  36108-36114 

Internal  Revenue  Service 

RULES  - 

Income  taxes: 
Real  estate  mortgage  investment  conduits 
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Income  taxes: 
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Customs  duties  and 

request  for 
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See  Drug  Enforcemei  I 
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Wage  determination 
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PROPOSED  RULES 
Periodic  reviews  of 
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Presidential  Documents 


Memorandum  of  July  11,  1994 

Expanding  Family-Friendly  Work  Arrangements 
in  the  Executive  Branch 


Memorandum  for  the  Heads  of  Executive  Departments  and  Agencies 

In  order  to  recruit  and  retain  a  Federal  work  force  that  will  provide  the 
highest  quality  of  service  to  the  American  people,  the  executive  branch 
must  implement  flexible  work  arrangements  to  create  a  "family-friendly" 
workplace.  Broad  use  of  flexible  work  arrangements  to  enable  Federal  em- 
ployees to  better  balance  their  work  and  family  responsibilities  can  increase 
employee  effectiveness  and  job  satisfaction,  while  decreasing  turnover  rates 
and  absenteeism.  I  therefore  adopt  the  National  Performance  Review's  rec- 
ommendation that  a  more  family-friendly  workplace  be  created  by  expanding 
opportunities  for  Federal  workers  to  participate  in  flexible  work  arrange- 
ments, consistent  with  the  mission  of  the  executive  branch  to  serve  the 
public. 

The  head  of  each  executive  department  or  agency  (hereafter  collectively 
"agency"  or  "agencies")  is  hereby  directed  to  establish  a  program  to  encour- 
age and  support  the  expansion  of  flexible  family-friendly  work  arrangements, 
including:  job  sharing;  career  part-time  employment;  alternative  work  sched- 
ules; telecommuting  and  satellite  work  locations.  Such  a  program  shall  in- 
clude: 

(1)  identifying  agency  positions  that  are  suitable  for  flexible  work 
arrangements; 

(2)  adopting  appropriate  policies  to  increase  the  opportunities  for 
employees  in  suitable  positions  to  participate  in  such  flexible  work 
arrangements; 

(3)  providing  appropriate  training  and  support  necessary  to  imple- 
ment flexible  work  arrangements;  and   - 

(4)  identifying  barriers  to  implementing  this  directive  and  providing 
recommendations  for  addressing  such  barriers  to  the  President's 
Management  Council. 

I  direct  the  Director  of  the  Office  of  Personnel  Management  ("0PM")  and 
the  Administrator  of  General  Services  ("GSA")  to  take  all  necessary  steps 
to  support  and  encourage  the  expanded  implementation  of  flexible  work 
arrangements.  The  0PM  and  GSA  shall  work  in  concert  to  promptly  review 
and  revise  regulations  that  are  barriers  to  such  work  arrangements  and 
develop  legislative  proposals,  as  needed,  to  achieve  the  goals  of  this  directive. 
The  OPM  and  GSA  also  shall  assist  agencies,  as  requested,  to  implement 
this  directive. 

The  President's  Management  Council,  in  conjunction  with  the  Office  of 
Management  and  Budget,  shall  ensure  that  any  guidance  necessary  to  imple- 
ment the  actions  set  forth  in  this  directive  is  provided. 

Independent  agencies  are  requested  to  adhere  to  this  directive  to  the  extent 
permitted  by  law. 
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This  directive  is  for  the  internal  management  of  the  executive  branch  and 
is  not  intended  to,  and  does  not,  create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  by  a  party  against  the  United  States,  its  agencies 
or  instrumentalities,  its  officers  or  employees,  or  any  other  person. 

The  Director  of  the  Office  of  Management  and  Budget  is  authorized  and 
directed  to  publish  this  directive  in  the  Federal  Register. 
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THE  WHITE  HOUSE, 
Washington,  July  11,  1994. 


Rules  and  Regulation 


This  section  o1  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rTX)st  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart532 
BIN  3206-AF82 

Prevailing  Rate  Systems;  Rockingham, 
New  Hampshire,  NAF  Wage  Area 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  a  final 
rule  to  redefine  the  Rockingham,  New 
Hampshire,  Nonappropriated  Fund 
(NAF)  Federal  Wage  System  wage  area 
for  paysetting  purposes.  After  this 
change,  a  new  wage  area,  York,  Maine, 
will  include  the  same  three  counties, 
with  York  County,  Maine,  designated  as 
the  survey  area  and  Rockingham 
County,  New  Hampshire,  and  Windsor 
County,  Vermont,  designated  as  areas  of 
application.  With  the  closing  of  Pease 
Air  Force  Base,  there  are  no  longer 
enough  NAF  wage  employees  in 
Rockingham  County  to  satisfy  the 
requirements  established  by  regulation 
for  a  survey  county. 

EFFECTIVE  DATE:  August  15-,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Shields,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  On  March 
23. 1994,  OPM  published  an  interim 
rule  to  redefine  the  Rockingham,  New 
Hampshire,  NAF  wage  area  (59  FR 
13641).  The  interim  rule  provided  a  30- 
day  period  for  public  comment.  OPM 
received  no  comments  during  the 
comment  period.  Therefore,  the  interim 
rule  is  being  adopted  BS  a  final  rule. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
t)ftcause  they  affect  only  Federal 
agencies  and  employees. 
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new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPar1532 
RiN  3206-AF82 

Prevailing  Rate  Systems;  Rockingham, 
New  Hampshire,  NAF  Wage  Area 

AGENCY:  Ofijce  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  a  final 
rule  to  redefine  the  Rockingham,  New 
Hampshire,  Nonappropriated  Fund 
(NAF)  Federal  Wage  System  wage  area 
for  paysetting  purposes.  After  this 
change,  a  new  wage  area,  York,  Maine, 
will  include  the  same  three  counties, 
with  York  County,  Maine,  designated  as 
the  survey  area  and  Rockingham 
County,  New  Hampshire,  and  Windsor 
County,  Vermont,  designated  as  areas  of 
application.  With  the  closing  of  Pease 
Air  Force  Base,  there  are  no  longer 
enough  NAF  wage  employees  in 
Rockingham  County  to  satisfy  the 
requirements  established  by  regulation 
for  a  survey  county. 

EFFECTIVE  DATE:  August  15^  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Shields,  (202)  60&-2848. 
SUPPLEMENTARY  INFORMATION:  On  March 
23,  li994.  OPM  published  an  interim 
rule  to  redefine  the  Rockingham,  New 
Hampshire,  NAF  wage  area  (59  FR 
13641).  The  interim  rule  provided  a  30- 
day  period  for  public  comment.  OPM 
received  no  comments  during  the 
comment  period.  Therefore,  the  interim 
rule  is  being  adopted  Bs  a  final  rule. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 


List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements,  Wages. 

Accordingly,  under  authority  of  5 
U.S.C.  5343,  the  interim  rule  amending 
5  CFR  part  532  published  on  March  23, 
1994  (59  FR  13641),  is  adopted  as  final 
without  any  changes. 

U.S.  OfTice  of  Personnel  Management. 

JaBies  B.  King, 

Director. 
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DEPARTMENT  OF  AGRICULTURE 
Office  Of  the  Secretary 
7  CFR  Part  1 

RIN  00-0599 

Vending  Stands  To  Be  Operated  by 
Licensed  Blind  Persons 

AGENCY:  Department  of  Agriculture 

(USDA). 

ACTION:  Final  rule. 

SUMMARY:  This  action  removes  subpart  F 
(§§1.91-1.94)  from  7  CFR  part  1. 
Subpart  F  of  7  CFR  prescribes 
procedures  governing  the  installation  of 
vending  stands  operated  by  licensed 
blind  persons  on  premises  under  the 
control  of  USDA  in  accordance  with  the 
Randolph-Sheppard  Act  (20  U.S.C  107 
et  seq.).  Subsequent  to  tJie  promulgation 
of  these  regulations,  the  Randolph- 
Sheppard  Act  Amendments  of  1974 
were  enacted,  and  pursuant  to  its 
authority  thereunder  the  Department  of 
Education  issued  Govemmentwide 
implementing  regulations  at  34  CFR  part 
395,  which  supersede  the  USDA 
regulations.  The  removal  of  7  CFR 
subpart  F  (§§1.91-1.94)  will  eliminate 
obsolete  provisions,  reduce  duplication 
of  material  in  the  CFR,  and  allow  USDA 
agencies  to  look  to  the  Agriculture 
Property  Management  Regulations  for 
the  internal  implementation  of  34  CFR 
part  395. 

EFFECTIVE  DATE:  July  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  P.  Kiley,  Realty  Specialist, 
Real  Property  Management  Division, 
Office  of  Operations,  United  States 
-Department  of  Agriculture,  room  1566, 


South  Building,  14th  Street  & 
Independence  Avenue  SW., 
Washington,  DC  20250,  telephone  (202) 
720-5001.  Office  hours  are  from  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  USDA 
first  published  7  CFR  1.91-1.94,  to 
implement  the  provisions  of  the 
Randolph-Sheppard  Act  in  USDA 
controlled  facilities,  at  22  FR  7169, 
September  7, 1957,  and  amended  them 
at  28  FR  8117,  August  8, 1963.  These 
regulations  were  superseded  when  the 
Randolph-Sheppard  Act  Amendments 
of  1974,  PHiblic  Law  93-651 .  November 
21,  1974,  designated  the  Rehabilitative 
Services  Administration  of  the  then 
Department  of  Health,  Education,  and 
Welfare  as  the  principal  agency  for 
carrying  out  the  Act.  The  function 
subsequently  was  transferred  to  the 
Department  of  Education,  which  issued 
34  CFR  part  395  to  implement  the 
provisions  of  the  Act  Govemmentwide. 
USDA  has  determined  that  this  action 
relates  solely  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this 
action  may  be  made  effective  less  than 
30  days  after  publication  in  the  Federal 
Register.  Further,  since  this  action 
relates  solely  to  internal  agency 
management,  it  is  not  a  significant 
regulatory  action  for  the  purposes  of 
E.0. 12866.  This  action  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibility 
Act,  and  thus  is  exempt  from  the 
provisions  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  1 

Administrative  regulations.  Vending 
stands. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7,  Part  1  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— ADMINISTRATIVE 
REGULATIONS 

J.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301,  unless  otherwise 
noted. 

2.  Part  1  is  amended  by  removing 
Subpart  F(§§  1.91-1.94). 
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Signed  at  Washington 
Mike  Espy. 
Set^retary. 
I FR  Doc.  94-17239  Filed 

BILUNG  CODE  3410-M-M 


7  CFR  Part  2 

Revision  of  Delegation 

AGENCY:  Office  of  the 
ACTION:  Final  rule. 


s  Of  Authority 

Secretary.  USDA. 


SUMMARY:  This  docum  snt  amends  the 
delegations  of  authority  from  the 
Se(:retar>-  of  Agricultu:  e  and  General 
Officers  of  the  Departnent  to  delegate  to 
the  Assistant  Secretary  for  Science  and 
Education  and  to  the  )  dministrator. 
Agricultural  Research  Service,  the 
authority  to  administe '  a  national  food 
and  human  nutrition  rjsearch  program 
under  the  National  Ag  -icultural 
Research.  Extension,  aid  Teaching 
Policy  Act  of  1977.  as  imended,  to 
conduct,  in  cooperation  with  the 
Department  of  Health  i  nd  Human 
Services,  the  National  Nutrition 
Monitoring  and  Relate  1  Research 
Program  as  authorized  by  the  National 
Nutrition  Monitoring  and  Related 
Research  Act  of  1990.  i  ind  to  conduct  a 
program  of  nutrition  education  research. 
EFFECTIVE  DATE:  July  1!  .  1994. 
FOR  FURTHER  INFORMAT  ON  CONTACT: 
Betty  Ollila.  Office  of  t  le  General 
Counsel.  United  States  Department  of 
Agriculture.  Room  2332.  South 
Building.  14th  Street  a  id  Independence 
Avenue  SW..  Washingjon.  DC  (202) 
720-5824. 

SUPPLEMENTARY  INFORI^ATION:  Public 
Law  No.  103-211  requ  res  that  funds 
appropriated  by  Public  Law  No.  1  OS- 
Ill  for  the  functions  o  the  Human 
Nutrition  Information  ;  Jervice  be 
available  only  to  the  A  jricultural 
Research  Service.  Thes  b  amendments  to 
the  delegations  of  auth  mty  are 
ne<;essary  in  order  for  t  le  Agricultural 
Research  Service  to  cai  ry  out  the 
functions  of  the  Huma  i  Nutrition 
Information  Service.  T  lis  rule  relates  to 
internal  agency  managi  iment.  Therefore, 
pursuant  to  5  U.S.C.  55  3,  it  is  exempt 
from  the  notice  and  comment 
procedures  of  the  Adm  nistrative 
Procedure  Act.  and  thii ;  rule  may  be 
effective  less  than  30  d  iys  after 
publication  in  the  Fed«  ral  Register. 
Further,  since  this  ru  le  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  Nos.  12778  and  :  2866.  This 
action  is  not  a  rule  as  dsfined  by  Public 
IkIw  96-354.  the  Regul.  itory  Flexibility 
.Act  (5  U.S.C.  601  etsec .).  and  thus  is 
■vnmpt  from  its  provisi  ons.  This  rule  is 
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also  exempt  from  the  requirements  of 
the  National  Environmental  Policy  Act. 
as  amended  (42  U.S.C.  4321  et  seq.),  and 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

List  of  Subiects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Accordingly.  Part  2.  Subtitle  A,  Title 
7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICES  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953. 

Subpart  C — Delegations  of  Authority  to 
the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.15  is  amended  by  revising 
the  section  heading  and  by  removing 
and  reserving  paragraph  (b)  to  read  as 
follows: 

§2.15    Assistant  Secretary  for  Food  and 
Consumer  Services. 

3.  Section  2.30  is  amended  by  adding 
a  new  paragraph  (h)  to  read  as  follows: 

§  2.30    Assistant  Secretary  (or  Science  and 
Education. 

-  *         *         *         *         * 

(h)  Related  to  national  food  and 
human  nutrition  research  and 
information.  (1)  Administer  a  national 
food  and  human  nutrition  research 
program  under  the  National  Agricultural 
Research.  Extension,  and  Teaching 
Policy  Act  of  1977.  as  amended.  As  used 
herein  the  term  "research"  includes: 

(i)  Research  on  the  nutrient 
composition  of  foods  and  the  effects  of 
agricultural  practices,  handling,  food 
processing,  and  cooking  on  the  nutrients 
they  contain; 

(ii)  Surveillance  of  the  nutritional 
benefits  provided  to  participants  in  the 
food  programs  administered  by  the 
Department; 

(iii)  Research  on  the  factors  affecting 
food  preference  and  habits;  and 

(iv)  The  development  of  techniques 
and  equipment  to  assist  consumers  in 
the  home  and  in  institutions  in  selecting 
food  that  supplies  a  nutritionally 
adequate  diet  (7  U.S.C.  3171-3175. 
3177). 


(2)  The  authority  in  paragraph  (h)(1) 
of  this  section  includes  the  authority  to-: 

(i)  Appraise  the  nutritive  content  of 
the  U.S.  food  supply; 

(ii)  Develop  and  make  available  data 
on  the  nutrient  composition  of  foods 
needed  by  Federal.  State,  and  local 
agencies  administering  food  and 
nutrition  programs,  and  the  general 
public,  to  improve  the  nutritional 
quality  of  diets; 

(iii)  Develop  family  food  plans  at 
different  costs  for  use  as  standards  by 
families  of  different  sizes,  sex-age 
composition,  and  economic  levels; 

(iv)  Develop  suitable  and  safe 
preparation  and  management 
procedures  to  retain  nutritional  and 
eating  qualities  of  food  served  in  homes 
and  institutions; 

(v)  Develop  materials  to  aid  the  public 
in  meeting  dietary  needs,  with  emphasis 
on  food  selection  for  good  nutrition  and 
appropriate  cost,  and  food  preparation 
to  avoid  waste,  maximize  nutrient 
retention,  minimize  food  safety  hazards, 
and  conserve  energy; 

(vi)  Develop  food  plans  for  use  in 
establishing  food  stamp  benefit  levels, 
and  assess  the  nutritional  impact  of 
Federal  food  programs; 

(vii)  Coordinate  nutrition  education 
research  and  professional  education 
projects  within  the  Department;  and 

(viii)  Maintain  data  generated  on  food 
composition  in  a  National  Nutrient  Data 
Bank. 

(3)  Conduct,  in  cooperation  with  the 
Department  of  Health  and  Human 
Ser\'ices,  the  National  Nutrition 
Monitoring  and  Related  Research 
Program.  Included  in  this  delegation  is 
the  authority  to: 

(i)  Design  and  carry  out  periodic 
nationwide  food  consumption  surx'eys 
to  measure  household  food 
consumption; 

(ii)  Design  and  carry  out  a  continuous, 
longitudinal  individual  intake  survey  of 
the  United  States  population  and 
special  high-risk  groups; 

(iii)  Design  and  carry  out 
methodological  research  studies  to 
develop  improved  procedures  for 
collecting  household  and  individual 
food  intake  consumption  data; 

(iv)  Analyze  data  from  such  surveys  to 
provide  a  basis  for  evaluating  dietary 
adequacy:  and 

(v)  Consult  with  the  Federal  and  State 
agencies,  the  Congress,  universities,  and 
other  public  and  private  organizations 
and  the  general  public  regarding 
household  food  consumption, 
individual  intake,  and  dietary  adequacy, 
and  implications  of  the  survey  on  public 
policy  regarding  food  and  nutrition 
policies. 


(4)  Conduct  a  program  of  nutrition 
education  research. 

(5)  Co-chair  with  the  Assistant 
Secretar)'  for  Health,  Department  of 
Health  and  Human  Services,  the    . 
Interagency  Board  for  Nutrition 
Monitoring  and  Related  Research  for  the 
development  and  coordination  of  a  Ten- 
Year  Comprehensive  Plan  as  required  by 
Public  Law  No.  101-445. 

Subpart  L — Delegations  of  Authority 
by  the  Assistant  Secretary  for  Food 
and  Consumer  Services 

4.  Section  2.92  is  removed  and 
reserved. 

Subpart  N — Delegations  of  Authority 
by  the  Assistant  Secretary  for  Science 
and  Education 

5.  Se<;tion  2.106  is  amended  by 
adding  new  paragraphs  (a)(65)  through 
(a)(69)  to  read  as  follows: 

§2.106    Administrator,  Agricultural 
Research  Service. 

(a)  *   •    V 

(65)  Administer  a  national  food  qnd 
human  nutrition  research  program 
under  the  National  AgricuUural 
Resean:h,  Extension,  and  Teaching 
Policy  Act  of  1977.  as  amended.  As  used 
herein  the  term  "research"  includes: 

(i)  Research  on  the  nutrient 
«;omposition  of  foods  and  the  effects  of 
agricultural  praciices.  handling,  food 
processing,  and  cooking  on  the  nutrients 
they  f:ontain;     - 

(ii)  Sun'eillance  of  the  nutritional 
benefits  provided  to  participants  in  the 
food  programs  administered  by  the 
Department; 

(iii)  Research  on  the  factors  affe«.ling 
food  preference  and  habits;  and 

(iv)  The  development  of  techniques 
and  equipment  to  a.ssist  consumers  in 
the  home  and  in  institutions  in  selecting 
food  that  supplies  a  nutritionally 
adequate  diet  (7  U.S.C.  3171-3175, 
3177), 

(66)  The  authority  in  paragraph 
(a)(65)(i)  of  this  section  includes  the 
authority  to: 

(i)  Appraise  the  nutritive  content  of 
the  U.S.  food  supply; 

(ii)  Develop  and  make  available  data 
on  the  nutrient  composition  of  foods 
needed  by  Federal,  State,  and  local 
agencies  administering  food  and 
nutrition  programs,  and  the  general 
public,  to  improve  the  nutritional 
quality  of  diets; 

(iii)  Develop  farhily  food  plans  at 
different  costs  for  use  as  standards  by 
■^families  of  different  sizes,  sex-age 
composition,  and  economic  levels; 

(iv)  Develop  suitable  and  safe 
preparation  and  management 
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(4)  Conduct  a  program  of  nutrition 
education  research. 

(5)  Co-chair  with  the  Assistant 
Secretarj'  for  Health,  Department  of 
Health  and  Human  Services,  the    . 
Interagency  Board  for  Nutrition 
Monitoring  and  Related  Research  for  the 
development  and  coordination  of  a  Ten- 
Year  Comprehensive  Plan  as  required  by 
Public  Lawr  No.  101-445. 

Subpart  L— Delegations  of  Authority 
by  the  Assistant  Secretary  for  Food 
and  Consumer  Services 

4.  Section  2.92  is  removed  and 
reserved. 

Subpart  N — Delegations  of  Authority 
by  the  Assistant  Secretary  for  Science 
and  Education 

5.  Se<;tion  2.106  is  amended  by 
adding  new  paragraphs  (a){65)  through 
(a)(69)  to  read  as  follows: 

§2.106    Administrator,  Agricultural 
Research  Service. 

(a)*   •    * 

(6.5)  Administer  a  national  food  and 
human  nutrition  research  program 
under  the  National  Agricultural 
Researt'h,  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended.  As  used 
herein  the  term  "research"  includes: 

(i)  Research  on  the  nutrient 
c:omposition  of  foods  and  the  effects  of 
agricultural  practices,  handling,  food 
processing,  and  cooking  on  the  nutrients 
they  contain;     - 

(ii)  Sur\'eillance  of  the  nutritional 
benefits  provided  to  participants  in  the 
food  programs  administered  by  the 
Department; 

(iii)  Research  oh  the  fadors  affecUng 
food  preference  and  habits;  and 

(iv)  The  development  of  techniques 
and  equipment  to  a.ssist  consumers  in 
the  home  and  in  institutions  in  selecting 
food  that  supplies  a  nutritionally 
adequate  diet  (7  U.S.C.  3171-317.5, 
3177), 

(6fi)  The  authority  in  paragraph 
(a)(65)(i)  of  this  section  includes  the 
authority  to: 

(i)  Appraise  the  nutritive  content  of 
the  U.S.  food  supply; 

(ii)  Develop  and  make  available  data 
on  the  nutrient  composition  of  foods 
needed  by  Federal,  State,  and  local 
agencies  administering  food  and 
nutrition  programs,  and  the  general 
public,  to  improve  the  nutritional 
quality  of  diets; 

(iii)  Develop  family  food  plans  at 
different  costs  for  use  as  standards  by 
.'families  of  different  sizes,  sex-age 
composition,  and  economic  levels; 

(iv)  Develop  suitable  and  safe 
preparation  and  management 


procedures  to  retain  nutritional  and 
eating  qualities  of  food  served  in  homes 
and  institutions; 

(v)  Develop  materials  to  aid  the  public 
in  meeting  dietary  needs,  with  emphasis 
on  food  selection  for  good  nutrition  and 
appropriate  cost,  and  food  preparation 
to  avoid  waste,  maximize  nutrient 
retention,  minimize  food  safety  hazards, 
and  conserve  energy; 

(vi)  Develop  food  plans  for  use  in 
establishing  food  stamp  benefit  levels, 
and  assess  the  nutritional  impact  of 
Federal  food  programs; 

(Tii)  Coordinate  nutrition  e<iu(.ation 
research  and  professional  education 
proje<:ts  within  the  Department;  and 

(viii)  Maintain  data  generated  on  food 
rx)mposition  in  a  National  Nutrient  Data 
Bank. 

(67)  Conduct,  in  cooperation  with  the 
Department  of  Health  and  Human 
Ser\'ices,  the  National  Nutrition 
Monitoring  and  Related  Research 
Program.  Included  in  this  delegation  is 
the  authority  to: 

(i)  Design  and  carry  out  periodic 
nationwide  food  consumption  surveys 
to  measure  household  food 
consumption; 

(ii)  Desigji  and  carry  out  a  <.ontinuous, 
longitudinal  individual  intake  survey  of 
the  United  States  population  and 
spec:ial  high-risk  groups; 

(iii)  Design  and  carry  out 
methodological  research  studies  to 
develop  improvetl  procedures  for 
collecting  household  and  individual 
food  intake  consumption  data; 

(iv)  Analyze  data  from  such  surveys  to 
provide  a  basis  for  evaluating  dietary 
adequacy;  and 

(v)  Consuh  with  the  Federal  and  State 
agencies,  the  Congress,  universities,  and 
other  public  and  private  organizations 
and  the  general  public  regarding 
household  food  consumption, 
individual  intake,  and  dietary  adequacy, 
and  implications  of  the  survey  on  public 
policy  regarding  food  and  nutrition 
policies. 

(68)  Conduct  a  program  of  nutrition 
edu<;ation  research. 

(69)  Provide  staff  support  to  the 
Assistant  Secretary  for  Science  and 
Education  related  to  the  Ten-Year 
Comprehensive  Plan  and  the 
Interagency  Board  for  Nutrition 
Monitoring  and  Related  Research 
required  by  Public  I^w  No.  101—445. 
*      ■   *        •         *        •  ■ 

For  Subparts  C  and  I.. 


Datfid;  July  S,  1994. 
Mike  Espy, 
Secretary  of  Agricultum. 

For  Subpart  N. 
R.D.  Plowman. 

Acting  Asuistant  Secretary,  Science  and 
Education. 

IFR  Do«-  94-16757  Filed  7-14-94;  8  45  an.| 

BILLMC  CO0€  34ie^-(»-M 


Agricultural  Marketing  Service 
7  CFR  Part  929 

[FV94-929-1IFR] 

Crant>erries  Grown  in  States  of 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York;  Changes  to  the 
Rules  and  Regulations 

AGENCY:  Agricultural  Marketing  .Scrvire, 
USD  A. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
changes  the  rules  and  regulations  under 
the  cTanberry  marketing  order.  The 
marketing  order  regulates  the  handling 
of  cranberries  grown  in  10  States  and  is 
administered  locally  by  the  Cranberry 
Marketing  Committee  (Committee).  Tins 
mie  revises  or  deletes  language  in  the 
order's  mles  and  regulations  to  reflwf 
amendatory  changes  to  the  marketing 
order  completed  in  1992.  This  rule  will 
make  the  order's  ndes  and  rt^gulations 
consistent  with  the  c:urrent  marketing 
order  language. 
DATES:  Effei,1ive  July  15,  1994; 
comments  re<j}ived  by  August  15,  1994, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  Room  2525-S.  P.O.  Box  96456, 
Washington,  DC  20090-6456.  All 
comments  should  reference  the  docket 
number  and  the  date  and  piige  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Mark  Hessel, 
Marketing  Specialists,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2522-S.  P.O.  Box  964.5H, 
Washington,  DC  20090-64.56:  telephone: 
(202)  720-3923. 
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SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  929  [7  (TT?  Part  929],  as 
amended,  regulating  tl  le  handling  of 
cranberries  grown  in  1 D  States, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketinj ;  Agreement  Act 
of  1937,  as  amended  [;  U.S.C  601-674). 
hereinafter  referred  to  is  the  "Act." 

The  Department  of  /  .griculture 
(Department)  is  issuin; ;  this  rule  In 
conformance  with  Exe  :utive  Order 
12866. 

This  rule  has  been  n  viewed  under 
Executive  Order  1277f .  Civil  Justice 
Reform.  This  rule  is  nc  t  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  i  >r  local  laws, 
regulations,  or  policies ,  unless  they 
present  an  irreconcilat  ie  conflict  with 
this  rule. 

The  Act  provides  thi  it  administrative 
proceedings  must  be  e  dhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  he  Act,  any 
handler  subject  to  an  o  rder  may  file 
with  the  Secretary  a  p«  tition  stating  that 
the  order,  any  provisio  n  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  ir  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempte  i  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petitic  n.  After  the 
hearing  the  Secretary-  \  .ould  rule  on  the 
petition.  The  Act  prov  des  that  the 
district  court  of  the  Ur  ited  States  in  any 
district  in  which  the  h  indlecis  an 
inhabitant,  or  has  his  (  r  her  principal 
place  of  business,  has  urisdiction  in 
equity  to  review  the  S<  cretary's  ruling 
on  the  petition,  providjd  a  bill  in  equity 
is  filed  not  later  than  2  [)  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirer  ents  set  forth  in 
the  Regulatory  Flexibi  ity  Act  (RFA).  the 
Administrator  of  the  A  ^ricuftural 
Marketing  Service  (Alv  S)  has 
considered  the  econon  ic  impact  of  this 
action  on  small  entitie  i 

The  purfKJse  of  the  F  FA  is  to  fit 
regulatory  actions  to  tl  e  scale  of 
business  subject  to  sue  i  actions  in  order 
that  small  businesses  v  all  not  be  unduly 
or  disproportionately  1  urdened. 
Marketing  orders  issue  d  pursuant  to  the 
Act,  and  rules  issued  t  lereunder.are 
unique  in  that  they  are  brought  about 
through  group  action  c  f  essentially 
small  entities  aciing  or  their  own 
behalf  Thus,  both  stati  ites  have  small 
entity  orientation  and  i  lompatibility. 

There  are  approximj  tely  30  handlers 
of  cranberries  who  are  subject  to 
regulation  under  the  oi  der  and 
approximately  1,050  p  oducers  of 
cranberries  in  the  regu  ated  area.  Small 
.igricultiiral  service  fin  is  have  been 


defined  by  the  Small  Business 
Administration  (13  CFR  121,601)  as 
those  having  annual  receipts  of  less  than 
$3,500,000.  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
The  majority  of  handlers  and  producers 
of  cranberries  may  be  classified  as  small 
entities. 

This  rule  revises  or  deletes  language 
in  the  order's  rules  and  regulations  to 
reflect  amendatory  changes  to  the  order 
completed  in  1992.  This  rule  makes  the 
order's  rules  and  regulations  consistent 
with  current  order  language.  These 
changes  were  unanimously 
recommended  by  the  Cranberry 
Marketing  Committee  (Committee)  at  its 
March  1. 1994,  meeting. 

In  1992,  the  cranberry  marketing 
order  was  amended  [57  FR  38748, 
August  27,  1992]  to  change,  among 
other  provisions,  the  volume  control 
features  of  the  order.  Prior  to  the 
amendment,  the  order  authorized  a  base 
quantity  program  in  which  each 
producer  received  a  base  quantity 
calculated  by  the  Committee  from  a 
representative  period  in  the  order.  Base 
quantity  was  annually  distributed  to 
exi.sting  producers  and  new  producers 
based  on  a  formula  in  the  order.  The 
1992  order  amendments  authorized  a 
volume  control  program  to  be  based  on 
the  sales  history  of  each  producer.  The 
Committee  now  calculates  a  sales 
historj-  for  each  producer  ba.sed  on  the 
average  of  sales  for  a  specified  period 
for  each  producer  or,  in  the  case  of  a 
new  producer,  sales  history  is  based  on 
a  State's  average  yield  per  acre.  Other 
order  amendments  were  made  to  reflect 
current  industry  practices. 

The  first  change  revises  section 

929.107  which  currently  provides  the 
basis  for  determining  established 
cranberry  acreage.  The  section  is  revised 
by  deleting  various  terms,  dates,  and 
section  references.  The  term 
"established"  cranberry  acreage  and  the 
reference  to  section  929.16  are  no  longer 
applicable  since  they  were  removed  by 
the  1992  amendment.  The  reference  to 
growing  cranberries  during  a  specified 
period  of  time  (i.e.,  1965-66  through 
1967-68)  and  other  similar  date 
references  are  removed  since  producers 
are  no  longer  required  to  produce 
during  this  period  to  have  a  commercial 
crop  of  cranberries.  Other  modifications 
are  made  in  the  section  for  clarity. 

The  second  change  deletes  section 

929.108  which  provides  for  procedures 
to  substantiate  a  firm  and  substantial 
commitment  for  use  in  determining  base 
quantities.  This  section  is  no  longer 
applicable  since  the  order  amendments 
authorize  a  sales  history  to  be  computed 
for  every  producer.  New  or  existing 


producers  no  longer  have  to  show  a  firm 
and  substantial  commitment  to  receive 
base  quantity. 

The  third  change  revises  section 
929,110  which  provides  for  transfers  or 
sales  of  cranberry  acreage  during  the 
representative  period.  This  section  is 
revised  by  deleting  the  term 
"representative  period."  This  term  is  no 
longer  applicable  since  all  reference  to 
a  representative  period  for  computing 
base  quantities  was  removed  by  the 
1992  amendment.  Producers  must 
inform  the  Committee  at  any  tirhe  when 
transfers  or  sales  of  acreage  are  made. 
Also,  the  term  "base  quantity"  is 
deleted  and  replaced  with  the  term 
"sales  history."  Other  minor  changes  are 
made  to  the  section  to  make  it 
consistent  with  the  order  amendment. 

The  fourth  change  deletes  section 
929.148  which  provides  factors  to  be 
considered  when  assigning  or  adjusting 
base  quantities  for  producers.  This 
section  is  no  longer  applicable  since  the 
order  amendment  authorizes  the 
computation  of  a  sales  history  for  each 
producer.  These  factors  are  not  u.sed 
when  calculating  sales  history. 

The  fifth  change  revises  section 
929.150(a)  which  provides  for  the 
transfer  or  assignment  of  base 
quantities.  This  section  is  revised  by 
deleting  the  term  "base  quantity"  and 
replacing  it  with  the  term  "sales 
history."  The  term  base  quantity  is  no 
longer  applicable  since  the  order 
amendment  authorizes  a  sales  history  to 
be  calculated  for  each  produeer. 

The  last  change  deletes  section 
929.153  which  provides  for  the 
establishment  and  distribution  of  a  base 
quantity  reserve.  This  section  is  no    ■    - 
longer  applicable  since  the  1992  order 
amendment  provides  for  a  volume 
control  program  to  be  based  on  sales 
histories  of  producers.  A  producer'.s 
sales  history  is  updated  annually  based 
on  the  highest  four  out  of  six  years" 
sales.  Therefore,  a  base  quantity  reserve  - 
is  not  necessary  for  updating  producers' 
.sales  histories  or  for  allowing  entry  of 
new  growers. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.. 

The  information  collection 
requirements  contained  in  the   - 
referenced  sections  have  been     - 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C  Chapter  35 
and  have  been  assigned  OMB  number 
0.581-0103. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 


other  available  information,  it  is  found 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  rules  and  regulations 
need  to  be  consistent  with  the  marketing 
order  to  allow  the  order  to  operate 
efficiently;  (2)  the  Committee 
unanimously  recommended  tliis  rule  at 
a  pubUc  meeting  and  all  interested 
persons  had  an  opportunity  to  provide 
input;  (3)  this  rule  is  administrative  in 
nature  and  provides  no  new  restriction 
on  handlers;  (4)  cranberry  handlers  are 
aware  of  this  rule  and  need  no 
additional  time  to  comply  with  its 
requirements;  and  (5)  this  rule  provides 
a  30-day  comment  period  and  any 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subjects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  929  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Part929  continues  to  read  as.  follows: 

Authority:  7  U.S.C.  601-674. 

PART  929— CRANBERRIES  GROWN  IN 
STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON, 
WASHINGTON.  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

2.  Section  929.107  is  revised  to  read 
as  follows: 

§  929.107    Basis  for  determining  crantierry 
acreage. 

(a)  To  be  classified  as  cranberry 
acreage  pursuant  to  section  929.48,  all 
such  acreage  must  be  producing 
cranberries  on  a  commercial  basis  or 
planted,  in  accordance  with  order 
provisions,  so  as  to  produce  cranberries 
on  a  commercial  basis.  Commercial  crop 
is  synonymous  with  commercial  basis 
and  shall  mean  acreage  that  has  a 
sufficient  density  of  growing  vines  to 
show  that  such  acreage  can  produce  a 
commercial  crop  of  at  least  15  barrels 
per  acre  without  replanting  or 
rtmovationof  any  kind. 
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other  available  information,  it  is  found 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  rules  and  regulations 
need  to  be  consistent  w^ith  the  marketing 
order  to  allow  the  order  to  operate 
,  efficiently;  (2)  the  Committee 
unanimously  recommended  tliis  rule  at 
a  pubUc  meeting  and  all  interested 
persons  had  an  opportunity  to  provide 
input;  (3)  this  rule  is  administrative  in 
nature  and  provides  no  new  restriction 
on  handlers;  (4)  cranberry  handlers  are 
aware  of  this  rule  and  need  no 
additional  time  to  comply  with  its 
requirements;  and  (5)  this  rule  provides 
a  30-day  comment  period  and  any 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subjects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  929  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Part'929  continues  to  read  as,  follows: 


Authority:  7  U.S.C.  601-674. 

PART  92»— CRANBERRIES  GROWN  IN 
STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON, 
WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

2.  Section  929.107  is  revised  to  read 
as  follows: 

§929.107    Basis  for  determining  crant>erry 
acreage. 

(a)  To  be  classified  as  cranberry 
acreage  pursuant  to  section  929.48,  all 
such  acreage  must  be  producing 
<;r'anberries  on  a  commercial  basis  or 
planted,  in  accordance  with  order 
provisions,  so  as  to  produce  cranberries 
on  a  commercial  basis.  Commercial  crop 
is  synonymous  with  commercial  basis 
and  shall  mean  acreage  that  has  a 
sufficient  density  of  growing  vines  to 
show  that  such  acreage  can  produce  a 
commercial  crop  of  at  least  15  barrels 
per  acre  without  replanting  or 
renovation  of  any  kind. 


(b)  So  that  the  committee  may 
properly  identify  cranberry  acreage,  the 
grower  shall  furnish,  upon  request,  on 
forms  furnished  by  the  committee, 
information  sufficient  for  the  committee 
to  establish  that  such  grower  is  the 
grower  for  the  acreage  involved.  It  shall 
be  the  responsibility  of  the  committee  to 
determine  by  physical  inspection  or 
other  means  whether  there  is  sufficient 
vine  density  as  to  qualifyas  "cranberry 
acreage"  in  accordance  with  paragraph 
(a)  of  this  section.  In  making  such 
determination,  the  committee  shall  be 
guided  by  standards  of  comparison 
between  the  potential  bog  and  existing 
bogs  in  the  same  area. 

(c)  If  the  determination  were  that  all 
or  part  of  the  acreage  eligible  under 
paragraph  (a)  of  this  section  does  not 
have  sufficient  vine  coverage  to  produce 
15  barrels  per  acre..that  portion  without 
sufficient  vine  coverage  will  not  qualify 
as  cranberry  acreage  under  this  section. 
In  the  event  only  a  portion  of  an  acreage 
has  sufficient  vine  population  and 
density  to  produce  15  barrels  of 
cranberries  per  acre,  such  portion  will 
qualify  as  cranberrj'  acreage  piu-suant  to 
this  section.  Since  such  qualified 
portion  of  the  acreage  would  be  eligible 
for  a  sales  history,  it  must  be  deSnitely 
and  permanently  delineated. 

(d)  It  shall  be  the  responsibility  of  the 
grower  to  maintain  adequate  sales 
records  to  show  actual  sales  from  their 
cranberry  acreage  and  submit  such 
records  to  the  committee  separatelv 
from  sales  records  pertaining  to  any 
other  acreage.  The  report  of  sales  must 
Be  filed  by  the  grower  no  later  than 
January  15  of  the  calendar  year 
succeeding  the  crop  year  to  which  such 
sales  pertain. 

3.  Section  929.108  is  removed. 

4.  Section  929.110  is  revised  to  read 
as  follows: 

§929.110    Transfers  or  sales  Of  cranberry 
acreage. 

(a)  Sales  or  transfers  of  cranberry 
acreage  shall  be  reported  by  the 
transferor  and  transferee  to  the 
committee,  in  writing,  on  forms 
provided  by  the  committee.  Completed 
forms  shall  be  sent  to  the  committee 
office  not  later  than  30  days  after  the 
transaction  has  occurred. 

(b)  Upon  transfer  of  all  or  a  portion  of 
a  growers'  acreage,  the  committee  shall 
be  provided  with  certain  information  on 
the  forms  it  will  provide  to  the  parties. 
The  transferor  and  transferee  must 
provide  the  following  information: 

(1)  Crop  records  for  the  acreage 
involved; 

(2)  Annual  production  and  sales  for 
each  (Top  year  on  the  acreage  involved. 


either  in  total,  or  for  each  individual 
parcel;  and 

(3)  Such  other  information  as  the 
committee  deems  necessary. 

(c)  Cranberry  acreage  sold  or 
transferred  shall  be  recognized  in 
connection  with  the  issuance  of  sales 
history  as  follows: 

(1)  If  a  grower  sells  all  of  the  acreage 
comprising  the  entity,  all  prior  sales 
history  shall  accrue  to  the  purchaser 

(2)  If  a  grower  sells  only  a  portion  of 
the  acreage  comprising  the  entity  from 
which  prior  sales  have  been  made,  the 
purchaser  and  the  seller  must  agree  as 
to  the  amount  of  sales  history  attributed 
to  each  portion  and  shall  provide,  on  a 
form  provided  by  the  committee, 
sufficient  information  so  that  sales  are 
shown  separately  by  crop  year. 
However,  the  sales  history  attributed  to 
each  portion  shall  not  exceed  the  total 
sales  history,  as  determined  by  the 
committee,  for  such  acreage  at  the  time 
of  transfer. 

5.  Section  929.148  is  removed. 

6.  In  §  929.150.  the  section  heading 
and  paragraph  (a)  are  revised  to  read  as 
follows: 

§  929.1 50    Transfer  or  assignment  of  sales 
history. 

(a)  If  indebtedness  is  incurred  with 
regard  to  the  acreage  to  which  the 
cranberries  are  attributed,  and  on  which 
a  sales  history  is  established,  the  sales 
history  holder  may  transfer  or  assign  the 
sales  history  solely  as  security  for  the 
loan.  During  tlie  existence  of  such 
indebtedness  no  further  transfer  or 
assignment  of  sales  history  by  the  .sales 
history  holder  shall  t>e recognized  hv 
the  committee  unlesi  the  lender  agrees 
thereto:  Provided,  That  a  copy  of  such 
loan  agreement  or  assignment  shall  be 
filed  vyith  the  committee  beforn  any 
right  expressed  therein,  with  rt->;ard  to 
the  sales  histor}-.  shall  be  recognized  by 
the  committee  under  this  paragraph  (a). 
***** 

7.  Section  929.153  is  removed. 

Diitod:  July  11.  1994 
Robert  C  Keeney. 

Df^puty  Director.  Fruit  and  Vegatabh  Division. 
[FR  Doc.  94-17240  Filed  7-14-94:  8:45  ami 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  94-008-2] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  Texas 

AGENCY:  Animal  and  Plant  Health 
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ACTION:  Affirmation  ^f  interim  ru)e  as 
final  rule. 


ad(  pt 


thi 


SUMMARY:  We  are 
rule,  without  change 
that  amended  the 
concerning  the 
cattle  by  changing 
Texas  from  Class  B  t< 
determined  that 
standards  for  Class  A 
rule  was  necessary  tc 
restrictions  on  the  i 
of  cattle  from  Texas 


ing  as  a  final 
an  interim  rule 
briicellosis  regulations 
interdlate  movement  of 
classification  of 
Class  A.  We  have 
Tex4s  meets  the 

status.  The  interim 
relieve  certain 
n  erstate  movement 


EFFECTIVE  DATE:  Aug!  St  15.  1994 


Ser 


FOR  FURTHER  iNFORM/tTi 
Michael  J.  Gilsdorf, 
Veterinarian,  Cattle 
Surveillance  Staff. 
APHIS.  USDA,  room 
Bui  ldin)>.  6505 
Hvattsville.  MD207fib 


SUPPLEMENTARY  INFOffMATION: 

Background 


In  an  interim  rule 
published  in  the  Federal 
March  28, 1994  (59 
Docket  No.  94-008-1) 
brucellosis  regulations 
by  removing  Texas 
estates  in  §78.41(1 
the  list  of  Class  A 


riON  CONTACT:  Dr. 
nior  Staff 
iseases  and 
Veterinary  Services, 
29.  Federal 
Belcr^st  Road, 

(301)436-^918. 


fr  jm 


Effective  and 
Register  on 

14359-14360, 
we  amended  the 
in  9  CFR  part  78 

the  list  of  Class 
and  adding  it  to 

in  §  78.41(b). 

ihterim  rule  were 

on  or  before  May 
receive  any 
presented  in  the 
ide  a  basis  for  the 


Sta  tes 


Comments  on  the 
required  to  be  receiv4d 
27,  1994.  We  did  not 
comments.  The  facts 
interim  rule  still  proi 
rule. 

This  action  also  aflirms  the 
information  contained  in  the  interim 
rule  concerning  Exec  jtive  Order  12866 
and  the  Regulatory  F  exibility  Act, 
Executive  Orders  123  72  and  12778.  and 
the  Paperwork  Reduc  tion  Act. 

Further,  for  this  ac  ion,  the  Office  of 
Management  and  Bu(  get  has  waived  the 
review  process  requii  ed  by  Executive 
Order  12866. 

List  of  Subjects  in  9  (tFR  Part  78 

Animal  diseases,  Bson,  Cattle.  Hogs, 
Quarantine,  Reportin ;  and 
recordkeeping  requir  iments. 
Transportation. 

PART  78— SRUCELilOSIS 


Accordingly,  we 
final  rule,  without 
rule  that  amended  9 
was  published  at  59 
March  28, 1994. 

Authority:  21  U.S.C. 
115, 117,  120. 121.123-}! 
CFR  2.17,  2.51.  and  371 


aiie  adopting  as  a 
change,  the  interim 
TR  78.41  and  that 
R 14359-14360  on 


11-1148-1,  114g, 
26, 134b,  134f;7 
2(d). 


Done  in  Washington,  DC,  this  11th  day  of 
July  1994. 

William  S.  Wallace, 
Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  94-17247  Filed  7-14-94;  8:45  ami 
BU.UNG  CODE  M10-94-P 


9  CFR  Part  92 
[Docket  No.  94-014-1] 

Ports  Designated  for  Importation  of 
Birds 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  We  are  amending  the  animal 
importation  regulations  by  adding  the 
Greater  Cincinnati  International  Airport, 
which  is  located  in  Covington,  KY,  as  a 
limited  port  of  entry  for  certain  birds. 
This  action  will  add  another  port 
through  which  certain  pet  birds  from 
Canada,  certain  pet  birds  that  originated 
in  the  United  States,  and  performing  or 
theatrical  birds  may  be  offered  for  entry 
into  the  United  States.  We  are  also 
making  several  nonsubstantive  changes 
to  correct  errors  in  the  regulations 
concerning  importation  of  birds. 

DATES:  This  rule  will  be  effective  on 
September  13. 1994  unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  August  15, 1994. 
If  we  receive  written  adverse  comments 
or  written  notice  of  intent  to  submit 
adverse  comments,  we  will  publish  a 
document  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  any  adverse  comments  or 
notice  of  intent  to  submit  adverse 
comments  to  Chief,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  USDA, 
room  804,  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
Please  state  that  your  submission  refers 
to  Docket  No.  94-014-1.  Submissions 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  and  notices  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Tracye  Butler,  Staff  Veterinarian, 
Import-Export  Animals  Staff,  National 
Center  for  Import-Export,  Veterinary 
Services,  APHIS,  USDA,  room  767, 


Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-5097. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
certain  animals  into  the  United  States  to 
prevent  the  introduction  of 
communicable  diseases  of  livestock  and 
poultry.  Subpart  A— Birds.  §§92.100 
through  92.107  of  the  regulations, 
regulates  the  importation  of  pet' birds, 
commercial  birds,  zoological  birds, 
research  birds,  and  performing  or 
theatrical  birds  into  the  United  States. 

This  direct  final  rule  will  add  the 
Greater  Cincinnati  International  Airport, 
which  is  located  in  Covington,  KY.  as  a 
limited  port  of  entry  for  certain  birds 
that  are  not  required  to  be  quarantined 
upon  arrival  at  the  port  of  entr>'.  The 
Greater  Cincinnati  International  Airport 
has  no  quarantine  or  holding  facilities 
for  birds.  Under  §§  92.101(c)(1)  and 
(c)(2)  and  92.101(f)  of  the  regulations, 
certain  pet  birds  from  Canada,  certain 
U.S.-origin  pet  birds,  and  performing  or 
theatrical  birds  are  not  required  to  be 
quarantined  upon  arrival  at  the  port  of 
entry,  and  so  may  be  offered  for  entry 
at  a  limited  port. 

In  the  past,  limited  ports  of  entry  for 
certain  pet  birds  and  performing  or 
theatrical  birds  have  been  listed  in 
§  92.203(d)  of  the  regulations,  which  is 
part  of  Subpart  B — Poultrj".  Limited 
ports  were  listed  in  §  92.203(d)  because 
those  ports  were  also  designated  as 
ports  of  entry  for  performing  or 
theatrical  poultry  and  certain  other 
poultry  and  poultry  products,  such  as 
poultry  test  specimens,  hatching  eggs, 
and  day-old  chicks,  none  of  which 
require  restraint  or  holding  facilities. 

There  has  been  an  increasing  number 
of  pet  birds  arriving  at  the  Greater 
Cincinnati  International  Airport;  there 
have  not,  however,  been  any  poultry  or 
poultry  products  offered  for  entry  at  the 
airport.  For  this  reason,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
intends  that  the  Greater  Cincinnati 
International  Airport  be  designated  as  a 
limited  port  of  entry  for  certain  birds 
only.  Therefore,  in  this  direct  final  rule, 
the  list  of  limited  ports  in  §  92.203(d) 
wrill  be  reproduced  in  §  92.102,  "Ports 
designated  for  the  importation  of  birds." 
The  list  will  be  part  of  a  new  paragraph 
that  states  that  the  ports  listed  in  the 
paragraph  are  designated  as  ports  of 
entry  for  pet  birds  imported  under  the 
provisions  of  §  92.101(c)(1)  or  (2)  and 
performing  or  theatrical  birds  imported 
under  the  provisions  of  §  92.101(f).  This 
new  paragraph  will  serve  only  as  a 
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means  for  APHIS  to  add  the  Greater 
Cincinnati  International  Airport  as  a 
limited  port  of  entry  for  certain  birds;  its 
addition  will  have  no  substantive  effect 
on  any  other  provisions  of  the 
regulations. 

Miscellaneous 

This  direct  final  rule  will  also  make 
several  corrections  to  the  regulations. 

Under  §92. 101  (c)(3),  certain  pet  birds 
are  required  to  be  quarantined  upon 
arrival  at  the  port  of  entry.  Section 
92.103(c)  states  that  these  birds  may  be 
offered  for  entry  at  one  of  the  ports 
listed  in  §  92.102(a),  which  are  the 
special  ports  for  pet  birds.  However,  in 
§  92.101(c)(3)(ii),  there  are  three 
references  to  such  birds  being  offered 
for  entry  at  a  port  of  entry  designated  in 
i?§  92.102  or  92.203.  This  direct  final 
rule  will  correct  §  92.101(c)(3){ii)  by 
removing  the  three  references  to 
*}  92.203  and.  because  we  will  be  adding 
a  second  list  of  ports  to  §  92.102. 
changing  the  three  references  to  that 
section  to  specify  the  special  ports  listed 
in  §  92.102(a).  We  will  also  correct  a 
misspelling  in  paragraph 
^92.101{c)(3)(ii). 

In  a  final  rule  published  in  the 
federal  Register  on  July  13.  1993  (58  FR 
37642,  Docket  No.  92-103-2),  we  added 
Port  Canaveral,  FL,  as  a  port  of  entry  for 
pet  birds,  performing  or  theatrical  birds, 
performing  or  theatrical  poultry,  and 
certain  other  poultry  and  poultr\' 
products  such  as  poultry  test  specimens, 
hatching  eggs,  and  day-old  chicks.  As 
discussed  above,  such  birds,  poultry, 
and  poultry  products  are  not  required  to 
he  quarantined  at  the  port  of  entry.  We 
stated  in  the  July  1993  final  rule  that  the 
port  of  entry  at  Port  Canaveral.  FL.  has 
facilities  only  for  those  birds,  poultry, 
and  poultry  products  that  do  not  appear 
to  require  restraint  and  holding 
facilities,  so  we  added  Port  Canaveral. 
FL,  to  the  list  of  limited  ports  in 
i?  92.203(d).  We  also,  however, 
mistakenly  added  Port  Canaveral,  FL,  to 
the  list  of  special  ports  in  §  92.102(a), 
which  are  the  special  ports  for  pet  birds 
that  are  required  to  be  quarantined  upon 
arrival  at  the  port  of  entry.  This  direct 
final  rule  will  correct  that  error  by 
removing  Port  Canaveral.  FL,  from  the 
list  of  special  ports  in  §  92.102(a). 

In  §  92.105(d).  the  first  sentence  refers 
to  the  limited  ports  listed  in  §  92.203(d) 
when  the  reference  should  actually  be  to 
the  special  ports  listed  in  §  92.102(a). 
The  error  dates  back  to  1980.  before  part 
9i;  was  reorganized  into  its  present 
format,  when  the  limited  ports  and  the 
special  ports  were  listed  in  the  same 
section  (the  former  §92.3).  The  special 
ports  were  listed  in  §  92.3(e)  until  the 
publication  of  a  final  rule  in  the 
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means  for  APHIS  to  add  the  Greater 
Cincinnati  International  Airport  as  a 
limited  port  of  entry  for  certain  birds;  its 
addition  will  have  no  substantive  effect 
on  any  other  provisions  of  the 
regulations. 

Miscellaneous 

This  direct  final  rule  will  also  make 
several  corrections  to  the  regulations. 

Under  §92. 101  (c)(3),  certain  pet  birds 
are  required  to  be  quarantined  upon 
arrival  at  the  port  of  entry.  Section 
92.103(c)  states  that  these  birds  may  be 
offered  for  entry  at  one  of  the  ports 
listed  in  §  92.102(a),  which  are  the 
special  ports  for  pet  birds.  However,  in 
§  92.101(c)(3)(ii).  there  are  three 
references  to  such  birds  being  offered 
for  entry  at  a  port  of  entry  designated  in 
i?§  92.102  or  92.203.  This  direct  final 
rule  will  correct  §  92.101(c)(3)(ii)  by 
removing  the  three  references  to 
§  92.203  and,  because  we  will  be  adding 
a  second  list  of  ports  to  §  92.102. 
changing  the  three  references  to  that 
section  to  specify  the  special  ports  listed 
in  §  92.102(a).  We  will  also  correct  a 
misspelling  in  paragraph 
§92.101(c){3)(ii). 

In  a  final  rule  published  in  the 
Federal  Register  on  July  13.  1993  (58  FR 
37642,  Docket  No.  92-103-2),  we  added 
Port  Canaveral,  PL,  as  a  port  of  entry  for 
pet  birds,  performing  or  theatrical  birds, 
performing  or  theatrical  poultry,  and 
certain  other  poultrv*  and  poultry' 
products  such  as  poultry  test  specimens, 
hatching  eggs,  and  day-old  chicks.  As 
discussed  above,  such  birds,  poultry, 
and  poultry  products  are  not  required  to 
be  quarantined  at  the  port  of  entry.  We 
stated  in  the  July  1993  final  rule  that  the 
port  of  entry  at  Port  Canaveral.  FL,  has 
facilities  only  for  those  birds,  poultry, 
and  poultry  products  that  do  not  appear 
to  require  restraint  and  holding 
facilities,  so  we  added  Port  Canaveral, 
FL,  to  the  list  of  limited  ports  in 
4)  92.203(d).  We  also,  however, 
mistakenly  added  Port  Canaveral,  FL,  to 
the  list  of  special  ports  in  §  92.102(a), 
which  are  the  special  ports  for  pet  birds 
that  are  required  to  be  quarantined  upon 
arrival  at  the  port  of  entry.  This  direct 
final  rule  will  correct  that  error  by 
removing  Port  Canaveral,  FL,  from  the 
list  of  special  ports  in  §  92.102(a). 

In  §  92.105(b),  the  first  sentence  refers 
to  the  limited  ports  listed  in  §  92.203(d) 
when  the  reference  should  actually  be  to 
the  special  ports  listed  in  §  92.102(a). 
The  error  dates  back  to  1980,  before  part 
92  was  reorganized  into  its  present 
format,  when  the  limited  ports  and  the 
special  ports  were  listed  in  the  same 
section  (the  former  §92.3).  The  special 
ports  were  listed  in  §  92.3(e)  until  the 
publication  of  a  final -rule  in  the 


February  22,  1980,  Federal  Register  (45 
FR  11796-11797)  that  redesignated 
§  92.3(e)  as  §  92.3(f)  and  added  the  list 
of  limited  ports  as  the  new  §  92.3(e). 
When  paragraph  (e)  was  redesignated, 
we  inadvertently  failed  to  reflect  that 
change  in  §  92.8(c),  which  Contained  a 
reference  to  §  92.3(e).  Not  correcting  that 
reference  had  the  effect  of  changing  the 
meaning  of  §  92.8(c)  so  that  the 
paragraph  stated  that  pet  birds  requiring 
quarantine  at  the  port  of  entry  must  be 
presented  for  entry  at  ports  that  have  no 
facilities  for  quarantine.  The  error  was 
repeated  when  part  92  was  reorganized 
into  its  present  format  by  a  final  rule 
published  in  the  Federal  Register  on 
August  2,  1990  (55  FR  31484-31562, 
Docket  No.  90-023),  and  §  92.8(c) 
became  §  92.105(b).  This  direct  final 
rule  will,  therefore,  correct  the  reference 
so  the  regulations  in  §  92.105(b)  regain 
their  intended  meaning. 

In  §  92.106(a).  this  direct  final  rule 
will  restore  one  sentence  and  delete 
another  to  correct  an  error  that  resulted 
from  an  earlier  final  rule.  A  final  rule 
published  in  the  Federal  Register  on 
January  6.  1982  (47  FR  591-596,  Docket 
No.  81-071),  directed  the  revision  of  the 
seventh  and  eighth  sentences  in 
§  92.106(a),  but  the  sixth  and  seventh 
sentences  were  the  ones  actually  revised 
in  the  regulations.  As  a  result  of  that 
error,  the  sentence  "The  daily  log  and 
the  identification  record  shall  be 
maintained  for  12  months  following  the 
date  of  the  release  of  the  bird  from 
quarantine"  was  deleted  and  the 
sentence  that  begins  "During  the 
quarantine  period,  the  importer  shall 
•  *  *"  was  left  in  the  text.  The  former 
sentence  will  be  restored  and  the  latter 
sentence  deleted. 

This  direct  final  rule  will  amend 
§§92.101.  92.102,  92.105.  and  92.106  in 
accordance  with  the  procedures 
explained  below.  The  amendments  will 
add  the  Greater  Cincinnati  International 
Airport  as  a  limited  port,  add  a  list  of 
limited  ports  to  §  92.102,  and  correct 
several  errors  in  the  regulations. 

Effective  Date 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comment. 
This  rule  will  be  effective,  as  published 
in  this  document.  60  days  after  the  date 
of  publication  in  the  Federal  Register 
unless  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  date  of  publication  of  this 
rule  in  the  Federal  Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 


or  that  suggest  the  rule  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  document  in  the  Federal 
Register  withdrawing  this  rule  before 
the  effective  date.  We  will  then  publish 
a  proposed  rule  for  public  comment. 
Following  the  close  of  that  comment 
period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  its  publication.  We  will 
publish  a  document  to  this  effect  in  the 
Federal  Register,  before  the  effective 
date  of  this  direct  final  rule,  confirming 
that  it  is  effective  on  the  date  indicated 
in  this  document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  direct  final  rule  has  been 
reviewed  under  Executive  Order  12866. 
For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  E.xecutive 
Order  12866. 

This  direct  final  rule  will  add  the 
Greater  Cincinnati  International  Airport 
in  Covington,  KY,  as  a  limited  port  of 
entry  for  certain  birds.  The  Greater 
Cincinnati  International  Airport  has 
seen  a  steady  increase  in  the  number  of 
international  arrivals,  especially  from 
Europe.  The  airport  is  a  hub  for  at  least 
one  major  airline  and  receives  flights 
from  London.  Zurich.  Paris,  Frankfort, 
and  Munich.  The  increase  in 
international  arrivals  is  e.xpected  to 
continue. 

When  a  traveler  with  a  pet  bird 
arrives  at  the  Greater  Cincinnati 
International  Airport  without  advance 
notice,  APHIS  inspectors  at  the  airport 
must  contact  APHIS  Veterinary  Services 
(VS)  personnel  in  Kentucky  to  arrange 
for  an  inspection.  The  traveler  then 
must  wait  at  the  airport  for  an  APHIS 
veterinarian  to  arrive.  In  order  to 
streamline  this  process,  the  APHIS  Area 
Veterinarian  in  Charge  in  Kentucky  has 
requested  that  the  Greater  Cincinnati 
International  Airport  be  designated  as  a 
limited  port  of  entry  for  pet  birds.  Such 
a  designation  will  enable  travelers  to 
contact  APHIS  in  advance  to  schedule 
an  inspection  to  coincide  with  their 
arrival,  and  APHIS/VS  personnel  will 
have  the  necessary  forms  and 
equipment  on  hand  to  conduct  those 
inspections.  This  will  allow  a  more 
orderly  approach  to  the  inspection  of 
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pet  birds  arriving  at  th  e 
Cincinnati  Intematioiia 
foreign  countries. 

We  believe  that 
Greater  Cincinnati 
as  a  limited  port  of 
have  no  economic  im 
or  foreign  consumers 
or  small,  because  the 
not  have  any  effect  on 
imports  of  birds.  No  a 
expected  for  APHIS 
personnel  will  have  tc 
any  additional  hours 
by  "the  APHIS/VS 
staff  who  currently  pe 
inspections  for  arriving 
without  the  benefit  of 

The  remaining  chan^< 
this  document  are 
nature  and,  therefore, 
economic  effect. 

Under  these  circumit 
Administrator  of  the  r 
Health  Inspection  Sen 
determined  that  this 
have  a  significant 
a  substantial  number 


des  gnating  the 
International  Airport 
for  birds  will 
1  lact  on  domestic 

producers,  large 
<  esignation  will 
commercial 
idjtional  cost  is 
because  no  new 
be  hired,  nor  will 
ve  to  be  worked 
personnel  already  on 
form  the  required 
pet  birds 
irior  notice, 
es  contained  in 
adriinistrative  in 
.vill  have  no 


1  a\ 


a  i 


Executive  Orderl277  I 


r  !v 


¥^i 


This  rule  has  been 
Executive  Order  1277 
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PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 


1.  The  authority  cit; 
continues  to  read  as  f< 

Authority:  7  U.S.C.  1 
21  U.S.C.  102-105.111 
134c.  134d,  134f,  135,  13 
use  9701;  7  CFR  2  17, 
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ion  for  part  92 
lows: 


;  19  use.  1306, 
14a.  134a.  134b. 
and  136a;  31 
f.1.and371.2ld) 


§92.101    [Amended] 

2.  Section  92.101  is  amended  as 
follows: 

a.  In  paragraph  (c)(3)(ii),  in  the  second 
sentence,  the  words  "as  provided,  in 

§  92.102  or  92.203"  are  removed  and  the 
words  "in  §  92.102(a)"  are  added  in 
their  place,  and  the  reference  "§  92.102 
or  92.203"  is  removed  and  the  reference 
•§  92.102(a)"  is  added  in  its  place. 

b.  In  paragraph  (c){3)(ii).  in  the  third 
sentence,  the  reference  "§92.102  or 
92.203"  is  removed  and  the  reference 
"§  92.102(a)"  is  added  in  its  place,  and 
the  word  "Newberg"  is  removed  and  the 
word  "Newburgh"  is  added  in  its  place. 

3.  In  §92.102,  paragraph  (a)  is  revised 
as  set  forth  below  and  a  new  paragraph 
(d)  is  added  to  read  as  follows: 

§92.102    Ports  designated  (or  the 
Importation  of  birds. 

(a)  Special  ports  for  pet  birds.  The 
following  ports  are  designated  as  ports 
of  entry  for  pet  birds  imported  under  the 
provisions  of  §  92.101(c)  and  performing 
or  theatrical  birds  imported  under  the 
provisions  of  §  92.101(f):  Los  Angeles 
and  San  Ysidro,  CA;  Miami,  FL; 
Honolulu,  HI;  New  York,  NY:  and 
Hidalgo,  TX.    " 
•        •        *        *        * 

(d)  Limited  ports.  The  following  ports 
are  designated  as  po.ls  of  entry  for  pet 
birds  imported  under  the  provisions  of 
§  92.101(c)  (1)  or  (2)  and  performing  or 
theatrical  birds  imported  under  the 
provisions  of  §  92.101(0:  Anchorage  and 
Fairbanks,  AK;  San  Diego,  CA;  Denver, 
CO;  Jacksonville,  Port  Canaveral,  St. 
Petersburg-Clearwater,  and  Tampa,  FL; 
Atlanta,  GA;  Chicago,  IL;  New  Orleans. 
LA;  Boston,  MA;  Baltimore,  MD: 
Portland.  ME;  Minneapolis,  MN;  Great 
Falls,  MT;  Covington,  KY  (Greater 
Cincinnati  International  Airport); 
Portland,  OR;  San  Juan,  PR;  Galveston 
and  Houston,  TX;  and  Seattle,  Spokane, 
and  Tacoma,  WA. 

§92.105    [Amended] 

4.  In  §  92.105,  paragraph  (b),  the 
reference  "§  92.203(d) '  is  removed  and 
the  reference  "§92.102(3)"  is  added  in 
its  place. 

§92.106    [Amended] 

5.  In  §  92.106,  paragraph>(a),  the 
eighth  sentence,  which  reads  "During 
the  quarantine  period,  the  importer 
shall  comply  with  handling  procedures 
(including  inspection  and  testing)  as 
provided  in  paragraph  (c)  of  this 
section.",  is  removed. 

6.  In  §  92.106,  paragraph  (a),  a  new 
sentence  is  added  after  the  fifth 
sentence  to  read  as  follows:  "The  daily 
log  and  the  identification  record  shall  be 
maintained  for  12  months  following  the 


date  of  the  release  of  the  bird  from 
quarantine". 

Done  in  Washington,  DC,  this  11th  day  ol 
)ulyl994. 

William  S.  Wallace, 

Acting  Administrator.  Animal  and  Plant . 
Health  Inspection  Service. 
IFR  Doc.  94-17246  Filed  7-14-94;  8.45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2, 30, 40,  70,  and  72 

RIN  3150-AD85 

Timeliness  in  Decommissioning  of 
Materials  Facilities 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  is  amending  its 
regulations  to  require  timely 
decontamination  and  decommissioning 
by  nuclear  material  licensees.  These 
amendments  establish  specific  time 
periods  for  decommissioning  unused 
portions  of  operating  nuclear  materials 
facilities  and  for  decommissioning  the 
entire  site  upon  termination  of 
operations.  The  rule  is  intended  to 
reduce  the  potential  risk  to  public 
health  and  the  environment  from 
radioactive  material  remaining  for  long 
periods  of  time  at  such  facilities  after 
licensed  activities  have  ceased. 
EFFECTIVE  DATE:  August  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  L.  Thomas.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6230. 
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I.  Background 

In  1990,  the  NRG  implemented  the 
Site  Decommissioning  Management 
Plan  (SDMP)  to  identify  and  resolve 
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issues  associated  with  the  timely 
cleanup  of  a  number  of  sites  where  § 

buildings,  soil,  and  ground  water  are  '  r 
contaminated.  The  SDMP  contaminated  o 
sites  are  symptomatic  of  the  need  for  e 

definitive  NRG  regulations  that  specify  f] 
acceptable  time  periods  for  ^ 

decommissioning  nuclear  material  e 

facilities  when  licensed  activities  have  v 
ceased. 

When  decommissioning  is  delayed  for 
long  periods  following  cessation  of 
operations,  there  is  a  risk  that  safety 
practices  may  become  lax  as  key 
personnel  relocate  and  management 
interest  wanes.  In  addition,  bankruptcy, 
corporate  takeover,  or  other  unforeseen 
changes  in  the  company's  financial 
status  may  complicate  and  perhaps 
further  delay  decommissioning. 

The  NRC  published  a  proposed  rule 
addressing  timeliness  of 
decommissioning  for  public  comment  in 
the  Federal  Register  on  January  13, 
1993.  (58  FR  4099).  The  public 
comment  period  for  the  proposed  rule 
expired  on  March  29, 1993.  The  NRC  is 
issuing  this  final  rule  to  establish 
timeliness  criteria  for  decommissioning 
nuclear  materials  facilities  to  avoid 
future  problems  resulting  from  delayed 
actions  on  the  cleanup  of  contaminated 
inactive  facilities  and  to  avoid  the 
occurrence  of  difficulties  associated 
with  a  ca.se-by-case  approach  to 
requiring  timely  decontamination  and 
decommissioning. 

II.  Need  for  a  Rule 

The  lack  of  definitive  criteria  as  to 
when  licensees  should  commence  and 
complete  decommissioning  their 
facilities  has  resulted  in  instances  where 
the  NRC  has  had  to  issue  orders  to 
establish  schedules  for  timely 
decommissioning.  Because  timeliness  in 
decommissioning  is  a  generic  issue,  the 
NRC  is  amending  its  regulations  to 
clearly  delineate  the  licensee's 
responsibility  for  timely 
decommissioning. 

In  developing  details  of  these 
requirements,  the  NRC  considered 
whether  to  impose  them  on  all 
licensees,  or  to  limit  the  requirements 
only  to  those  licensees  who,  because  of 
the  size  of  their  operations,  had  greater 
potential  for  needing  significant  cleanup 
before  their  sites  could  be  fully 
decommissioned;  i.e.,  those  licensees 
covered  by  the  financial  assurance 
requirements  for  decommissioning  in  10 
CFR  30.35,  40.36,  70.25,  and  72.30. 
Because  the  regulatory-  problems  in 
delaying  decommissioning  apply  to  all 
licensees,  regardless  of  size,  the  NRC 
has  determined  that  the  provisions  of 
the  rule  should  apply  to  all  10  CFR  Parts 
30,  40,  70,  and  72  licensees. 
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issues  associated  with  the  timely 
cleanup  of  a  number  of  sites  where 
buildings,  soil,  and  ground  water  are 
contaminated.  The  SDMP  contaminated 
sites  are  symptomatic  of  the  need  for 
definitive  NRC  regulations  that  specify 
acceptable  time  periods  for 
decommissioning  nuclear  material 
facilities  when  licensed  activities  have 
ceased. 

When  decommissioning  is  delayed  for 
long  periods  following  cessation  of 
operations,  there  is  a  risk  that  safety 
practices  may  become  lax  as  key 
personnel  relocate  and  management 
interest  wanes.  In  addition,  bankruptcy, 
corporate  takeover,  or  other  unforeseen 
changes  in  the  company's  financial 
status  may  complicate  and  perhaps 
further  delay  decommissioning. 

The  NRC  published  a  proposed  rule 
addressing  timeliness  of 
decommissioning  for  public  comment  in 
the  Federal  Register  on  January  13, 
1993,  (58  FR  4099).  The  public 
comment  period  for  the  proposed  rule 
expired  on  March  29, 1993.  The  NRC  is 
issuing  this  final  rule  to  establish 
timeliness  criteria  for  decommissioning 
nuclear  materials  facilities  to  avoid 
future  problems  resuhing  from  delayed 
actions  on  the  cleanup  of  contaminated 
inactive  facilities  and  to  avoid  the 
occurrence  of  difficulties  associated 
with  a  case-by-case  approach  to 
requiring  timely  decontamination  and 
decommissioning. 

II.  Need  for  a  Rule 

The  lack  of  definitive  criteria  as  to 
when  licensees  should  commence  and 
complete  decommissioning  their 
facilities  has  resulted  in  instances  where 
the  NRC  has  had  to  issue  orders  to 
establish  schedules  for  timely 
decommissioning.  Because  timeliness  in 
decommissioning  is  a  generic  issue,  the 
NRC  is  amending  its  regulations  to 
clearly  delineate  the  licensee's 
responsibility  for  timely 
decommissioning. 

In  developing  details  of  these 
requirements,  the  NRC  considered 
whether  to  impose  them  on  all 
licensees,  or  to  limit  the  requirements 
only  to  those  licensees  who,  because  of 
the  size  of  their  operations,  had  greater 
potential  for  needing  significant  cleanup 
before  their  sites  could  be  fully 
decommissioned;  i.e.,  those  licensees 
covered  by  the  financial  assurance 
requirements  for  decommissioning  in  10 
CFR  30.35,  40.36.  70.25.  and  72.30. 
Because  the  regulatory-  problems  in 
delaying  decommissioning  apply  to  all 
licensees,  regardless  of  size,  the  NRC 
has  determined  that  the  provisions  of 
the  rule  should  apply  to  all  10  CFR  Parts 
30,  40.  70,  and  72  licensees. 


Under  existing  regulations  in, 
§  72.42(b).  ISFSI  and  MRS  licensees  are 
required  to  file  applications  for  renewal 
of  their  licenses  at  least  2  years  prior  to 
expiration  of  the  existing  license.  This 
final  rule  requires  licensees  to  notify  the 
NRC  (at  least  2  years  prior  to  license 
expiration)  if  an  application  for  renewal 
will  not  be  filed.  The  notification 
requirement,  coupled  with  the  12- 
month  time  period  for  preparation  of  the 
final  decommissioning  plan,  is 
equivalent  to  the  current  requirement  in 
§  72.54(a)  for  submittal  of  a  plan  1  year 
before  expiration  of  the  license.  This 
requirement  also  has  the  effect  of  clearly 
documenting  the  licensee's  decision  on 
the  future  of  the  site  2  years  before 
license  termination. 

This  final  rule  does  not  define 
radiological  criteria  for  release  for 
unrestricted  use,  but  states  that  licenses 
will  be  terminated  in  accordance  with 
NRC  requirements.  The  NRC  is  in  the 
process  of  establishing  these  levels  in  an 
enhanced  participatory  rulemaking  that 
will  be  noticed  in  the  Federal  Register. 
Pending  promulgation  of  the  new 
radiological  criteria,  licensees  are 
expected  to  comply  with  current  criteria 
and  practices  as  described  in  the  NRC 
Action  Plan  Ensuring  Timely 
Decommissioning  of  SDMP  Sites  (57  FR 
13389;  April  16,  1992).  Further 
information  on  acceptable  criteria  may 
be  obtained  through  the  NRC  regional  or 
headquarters  offices.  Once  the 
radiological  criteria  are  finalized, 
licenses  would  be  terminated  in 
accordance  with  those  criteria. 

The  final  rule  also  clarifies 
requirements  for  radiological  surveys 
performed  as  part  of  the  license 
termination  process.  This  rule  clarifies 
that  licensees  need  only  submit  the  final 
survey  showing  that  the  site  or  area  is 
suitable  for  release  in  accordance  with 
NRC  requirements  after 
decommissioning  has  been  completed. 
Some  licenisees  have  questioned 
whether  existing  requirements  may  be 
construed  to  require  two  surveys.  In 
order  to  adequately  review  and  approve 
a  decommissioning  plan  the  NRC  must 
be  aware  of  the  conditions  at  the  site. 
Therefore,  a  new  item  was  included  in 
the  proposed  rule  that  added  to  the 
contents  of  a  proposed 
decommissioning  plan  a  description  of 
the  conditions  of  the  site  or  separate 
building  or  outdoor  area  sufficient  to 
evaluate  the  acceptability  of  the  plan. 
This  description  may  be  a  preliminary 
radiation  survey  or  other  type  of 
documentation  which  characterizes  the 
conditions  of  the  site.  No  comments 
were  received  on  this  item  in  the 
proposed  rule. 


III.  Summary  of  Requirements  and 
Discussion  of  Comments 

Seventeen  comment  letters  were 
received  on  the  proposed  rule.  Nine 
letters  were  received  from  licensees, 
three  from  public  interest  groups,  four 
from  industry  organizations,  and  one 
from  a  State  government.  All  of  the 
comments  were  considered  with  respect 
to  possible  revision  of  the  proposed 
rule.  This  discussion  summarizes  the 
major  requirements  in  the  regulation  by 
section  and  discusses  the  significant 
issues  raised  by  public  comment  and 
how  they  were  resolved.  The  bases  and 
origins  of  the  requirements  are  also 
explained.  Copies  of  the  public 
comments  received  on  the  proposed 
rule  are  available  for  inspection  and 
copying  for  a  fee  at  the  NRC  Public 
Document  Room.  2120  L  Street,  N.W. 
(Lower  Level),  Washington,  DC.  20036. 

Sections  30.4,  40.4.  70.4,  and  72.3— 
Definitions 

These  sections  define  terms  that  are 
used  in  the  amended  Parts  30,  40.  70 
and  72.  Of  particular  relevance  to  this 
rulemaking  is  the  dcf.nilion  of  principal 
activities.  The  final  rule  defines 
principal  activities  as  those  activities 
that  are  essential  to  achieving  the 
purpose  for  which  the  license  was 
issued  or  amended.  Principal  activities 
are  commonly  listed  or  described  in  the 
license  under  the  Authorized  Use 
heading.  Principal  activities  are  defined 
in  the  regulation  to  prevent  licensees 
from  avoiding  end-of-use 
decommissioning.  For  e.xample,  a 
licensee  could  not  store  licensed 
radioactive  material  in  an  otherwise 
unused  building  to  avoid  end-of-use 
decommissioning.  Storage  of  licensed 
material  is  not  a  principal  activity 
unless  it  is  specifically  authorized  for 
waste  (such  as  greater  than  class  C)  that 
cannot  currently  be  accepted  at 
available  disposal  facilities,  or  it  is  the 
primary  purpose  for  which  the  license 
was  issued  (such  as,  spent  fuel  storage 
in  an  ISFSI). 

Some  commenters  suggested  that 
definitions  for  the  terms  "uranium 
recover)'  facility"  and  "characterization 
of  the  site"  be  added  to  the  proposed 
rule.  The  NRC  did  not  adopt  these 
suggestions  with  this  rulemaking.  First, 
the  term  "uranium  recovery  facility" 
does  not  appear  in  this  rule;  hence  no 
definition  is  needed.  Second,  whether 
there  is  a  need  to  define  "site 
characterization"  is  better  determined 
by  the  nature  of  the  criteria  for 
decommissioning  and  will  be  addressed 
upon  completion  of  that  rulemaking. 
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Sections  30.36(a)-  c).  40.42  (ahic). 
70.38(aHc)  and  T.  '.54(a)-fc) 

These  s' '.tioos  of  the  regulations 
address  license  terninatton,  expiration, 
revocation,  denial  jf  renewal,  and  their 
relationship  to  eac  i  other.  A  license 
"expires"  when;  (1)  the  expiration  date 
stated  in  the  licens  »  is  reached  {unless 
the  licensee  has  ap  prapriately  Cled  for 
renevvall,  (2)  the  N  iC  revokes  the 
license,  6t  (3)  the  P  RC  formally  denies 
an  application  to  n  mew  the  license. 
"Expiration"  of  a  1  cense,  whether 
voluntary  or  InvoK  ntary,  refers  to  the 
end  of  a  licensee's  luthorization  to 
perform  activities  1  censed  under  the 
Atomic  Energy  Act  of  1954,  as  amended, 
with  the  exception  of  a  licensee's 
continuing  author!  ation  to  perform 
licensed  activities  incident  to  and 
necessary  for  site  d  K:ontaminaHon  and 
decommissioning,  jcensees  with 
expired  licenses  m  ist  then 
decommission  pur!  nant  to  tlie  time 
limits  an"^  other  re<  uiremerits  stated  in 
the  reguldtions.  Thi  i  final  rule  makes 
clear  that  the  decor  imissioning  and 
timeliness  criteria  <  pply  to  all  licensees 
for  whom  the  authc  rization  to  perform 
licensed  activities  lias  expired, 
regardless  of  wheth  er  the  expiration  was 
voluntary  or  involu  ntary.  When  the 
NRC  has  determined  that 
decommissioning  has  been  completed 
in  a  satisfactory  ma  mer.  the  NRC  will 
relieve  the  licensee  of  license 
obligations  by  term  nating  the  license. 
All  licenses  remain  in  effect  until 
formally  terminatet  by  the  NRC.  One 
commenter  suggesti  sd  revising  the 
language  to  clarify  I  hat  licensees  '.vere 
not  required  to  coni  rol  access  to  areas 
within  their  facility  once  they  are 
decontaminated.  Tl  e  language  in  the 
final  rule  was  revi»  d  to  state  that 
licensees  were  requ  ired  to  control 
access  to  restricted  ireas  until  they  were 
suitable  f>-i  release  n  accordance  with 
NRC  requirements. 

Sections  30.36(d).  49.42(dJ,  70.3Htd), 
and  72. 54(d)— Subr  vital  of 
Decommissioning  F  hn  (if  Required) 
Within  12  Months  c  '^Notification 

The  final  rule  esti  blishes  specific 
requirements  for.  (1   timely 
decommissioning  o  the  entire  site  at  the 
end  of  all  licensed  £  ctivity  at  the  site, 
thereby  allowing  lie  snse  termination 
and  release  of  the  si  :e  in  accordance 
with  NRC  requrremi  ints  (ie..  "end-of- 
license"  decommissioning);  and  (2) 
timely  decommissicning  of  separate 
buildings  and  outdcor  areas  where 
licensed  activities  hsve  ceased  while 
licensed  activities  o  )ntinue  to  be 
conducted  at  other  <  ite  locations  (i.e.. 
"end-of-use"  decom  missioning). 


IMI 


Licenses  vdll  be  amended  to  exclude 
decommissioned  buildings  or  outdoor 
areas  as  authorized  places  of  use 
following  satisfactory  completion  of 
end-of-use  decommissioning. 

The  final  rule  requires  licensees  to 
submit  notification  of  the  existence  of 
inactive  buildings  or  outdoor  areas  but 
does  not  require  them  to  provide 
nodficatioa  of  the  existence  of  inactive 
parts  of  buildings,  such  as  rooms  or 
laboratories.  To  include  parts  of 
buildings  in  the  regulation  was  seen  as 
a  emnbersome  regulatory  requirement 
both  for  licensees  and  the  NRC  without 
sufficient  resultant  benefit.  In  addition 
to  notification,  licensees  will  be 
required  to  initiate  decommissioning,  or 
submit  a  decommissioning  plan  for  NRC 
approval  within  12  months  of  the 
notification. 

A  commenter  noted  that  the  12-month 
period  allowed  by  the  proposed  rule  for 
submittal  of  a  decommissioning  plan 
fails  to  recognize  the  scope  of  work 
necessary  to  characterize  a  site  prior  to 
preparing  a  plan.  This  commenter 
suggested  that  consistent  with  other 
licensing  actions,  scheduling 
commitments  should  be  developed  on  a 
site-specific  basis.  A  second  commenter 
also  felt  that  the  12-month  period  was 
unrealistic  because  of  the  need  to  obtain 
other  agency  approvals  and  those 
agencies  are  not  subject  to  NRC 
schedules  or  under  the  licensee's 
control.  This  commenter  suggested  that, 
rather  than  requiring  that  a 
decommissioning  plan  be  submitted 
within  12  months,  the  rule  should 
require  submission  of  a  proposed 
schedule  taking  into  account  the 
requirements  of  other  affected 
regulatory  bodies. 

The  NRC  did  not  extend  the  12-month 
period  for  submittal  of  a 
decommissioning  plan.  The  NRC  notes 
that  flexibility  has  been  included  in  the 
final  rule.  The  NRC  may  approve 
alternate  schedules  as  indicated  in 
§§30.36(0(2),  40.42(f)(2).  70.38(f)(2)  and 
72.52(e)(2).  The  final  rule  requires  the 
decommissioning  plan  to  be  submitted 
within  12  months  from: 

(1)  The  notification  of  license 
expiration, 

(2)  A  decision  by  the  licensee  to 
permanently  cease  "principal 
activities,"  or 

(3)  When  there  are  no  "principal 
activities"  for  24  months. 


Sections  30.36(d)  (2),  (3).  and  (4), 
40.42(d)  (2),  (3).  and (4).  70.38  (d)  (2). 
(3),  and  (4).  72.54(d)  (2)  and  (3)- 
Notification  of  Inactivity  for  24  Months 
and  Begin  Decommissioning  or  Submit 
Plan,  as  Appropriate. 

Sixteen  of  the  17  commenters  foresaw 
major  difficuhies  with  having  to  begin 
decommissioning  within  24  months  of 
inactivity.  They  stated  that  it  may  not  be 
in  the  licensee's  best  interest  to 
decommission  unattached  buildings 
because  of  the  additional  manpower 
involved  and  that  future  business  that 
would  require  use  of  the  buildings  may 
be  unknown. 

The  time  required  for  completing 
decommissioning  consists  of  the  periods 
both  for  initiating  the  decommissioning 
process  and  for  subsequently 
completing  decommissioning  activities. 
In  determining  the  appropriate  time 
period  for  initiating  decommissioning, 
the  NRC  considered  the  health  and 
safety  benefits  to  be  obtained  by 
allowing  short-lived  isotopes  to  decay 
before  beginning  decommissioning 
operations  and  the  licensee's  need  to 
make  business  decisions  concerning 
future  use  of  inactive  buildings  or 
outdoor  areas.  In  determining  the 
appropriate  time  period  for  the 
completion  of  subsequent 
decommissioning  activities,  the  NRC 
considered  the  time  needed  to  plan  and 
safely  carry  out  decommissioning 
operations  based  on  previous 
experience. 

With  regard  to  initiation  of  the 
decommissioning  process,  the 
background  information  developed  for 
the  rulemaking  on  general  requirements 
for  decommissioning  (53  FR  24018;  June 
27. 1988)  included  an  evaluation  of 
decommissioning  planning  and 
preparation  requirements  for  the  wide 
variety  of  different  sized  operations 
licensed  under  10  CFR  Parts  30,  40,  and 
70.  The  evaluation  indicated  that,  in 
general,  for  materials  license  facilities, 
further  benefits  derived  from 
radiological  decay  are  not  likely  to  be 
gained  by  delaying  decommissioning 
beyond  approximately  3  years  from  the 
date  that  operations  cease.  The  NRC 
considers  a  period  of  approximately  24 
months  for  making  business  decisions 
on  further  use  of  inactive  facilities  to  be 
reasonable.  This  permits  licensees 
sufficient  time  to  make  decisions 
concerning  future  use  of  an  inactive 
facility,  while  aocommodating  periods 
of  inactivity  due  td'normal  operations, 
testing,  or  routine  business  cycles. 

Based  on  the  24-month  time  period 
considered  reasonable  for  making 
business  decisions  and  considering  that 
the  incremental  benefits  due  to 


radioactive  decay  between  the  second 
and  third  years  of  inactivity  are  small, 
the  NRC  considers  a  period  of 
approximately  24  months  to  be  a 
reasonable  time  period  to  permit  a 
building  or  outdoor  area  to  remain 
inactive  without  undergoing 
decommissioning.  Therefore,  the  final 
rule  stipulates  that  licensees  must  notify 
NRC  if  they  have  buildings  or  outdoor 
areas  where  no  principal  activities  have 
been  conducted  for  24  months. 
Notification  is  also  required  when  the 
license  has  expired  or  when  the  licensee 
has  decided  to  permanently  cease 
principal  activities  and  begin  the  formal 
process  leading  to  license  termination. 
The  rule  allows  licensees  60  days  to 
provide  notification.  The  rule  requires 
licensees  that  are  not  required  to  submit 
decommissioning  plans  to  begin 
decommissioning  within  the  60-day 
period  provided  for  notification  unless 
the  NRC  has  granted  a  delay  or 
postponement.  Licensees  required  to 
submit  decommissioning  plans  will  be 
required  to  submit  final 
decommissioning  plans  within  12 
months  following  notification  to  cease 
principal  activities. 

Based  on  its  analysis  of  the  situation, 
the  NRC  arrived  at  a  24-month  period  as 
being  a  reasonable  time  period  for  a 
facility,  building  or  outside  area  to 
remain  inactive  without  undergoing 
decommissioning.  Licensees  may  file  for 
exemption  if  they  feel  they  will  exceed 
the  24-month  inactivity  period. 

Sections  30.36(e)  and  (h).  40.42(e)  and 
(h).  70.38(e)  and  (h),  and  72.54(e)  and 
(j)— Submittal  of  Request  to  Delay 
Initiation  of  the  Decommissioning 
Process  and  Submittal  of  Alternate 
Decommissioning  Schedules. 

The  NRC  recognizes  that  licensees 
may  not  wish  to  decommission  the  site 
or  separate  buildings  or  outdoor  areas 
when  submitting  the  notification  of 
inactivity  for  24  months.  Thus,  the  rule 
permits  licensees  to  make  a  request  and 
justify  delay  or  postponement. 
Licensees  will  be  required  to  submit  the 
request  with  justification  30  days  prior 
to  the  time  notification  would  have  been 
required  under  paragraph  (d).  In 
practical  terms,  this  means: 

(1)  30  days  after  the  license  expiration 
date, 

(2)  30  days  following  the  decision  to 
permanently  cease  principal  activities  at 
the  site  or  in  separate  buildings  or 
outdoor  areas,  or 

(3)  30  days  following  the  end  of  the 
24-month  time  period  of  inactivity  for 
the  site  or  in  separate  buildings  or 
outdoor  areas. 

Five  commenters  expressed  opinions 
against  the  provision  for  granting  an 
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radioactive  decay  between  the  second 
and  third  years  of  inactivity  are  small, 
the  NRC  considers  a  period  of 
approximately  24  months  to  be  a 
reasonable  time  period  to  permit  a 
building  or  outdoor  area  to  remain 
inactive  without  undergoing 
decommissioning.  Therefore,  the  final 
rule  stipulates  that  licensees  must  notify 
NRC  if  they  have  buildings  or  outdoor 
areas  where  no  principal  activities  have 
been  conducted  for  24  months. 
Notification  is  also  required  when  the 
license  has  expired  or  when  the  licensee 
has  decided  to  permanently  cease 
principal  activities  and  begin  the  formal 
process  leading  to  license  termination. 
The  rule  allows  licensees  60  days  to 
provide  notification.  The  rule  requires 
licensees  that  are  not  required  to  submit 
decommissioning  plans  to  begin 
decommissioning  within  the  60-day 
period  provided  for  notification  unless 
the  NRC  has  granted  a  delay  or 
postponement.  Licensees  required  to 
submit  decommissioning  plans  will  be 
required  to  submit  final 
decommissioning  plans  within  12 
months  following  notification  to  cease 
principal  activities. 

Based  on  its  analysis  of  the  situation, 
the  NRC  arrived  at  a  24-month  period  as 
being  a  reasonable  time  period  for  a 
facility,  building  or  outside  area  to 
remain  inactive  without  undergoing 
decommissioning.  Licensees  may  file  for 
exemption  if  they  feel  they  will  exceed 
the  24-month  inactivity  period. 

Sections  30.36(e)  and  (h).  40.42(e)  and 
(h).  70.38(e)  and  (h),  and  72.54(e)  and 
(j)— Submittal  of  Request  to  Delay 
Initiation  of  the  Decommissioning 
Process  and  Submittal  of  Alternate 
Decommissioning  Schedules. 

The  NRC  recognizes  that  licensees 
may  not  wish  to  decommission  the  site 
or  separate  buildings  or  outdoor  areas 
when  submitting  the  notification  of 
inactivity  for  24  months.  Thus,  the  rule 
permits  licensees  to  make  a  request  and 
justify  delay  or  postponement. 
Licensees  will  be  required  to  submit  the 
request  with  justification  30  days  prior 
to  the  time  notification  would  have  been 
required  under  paragraph  (d).  In 
practical  terms,  this  means: 

(1)  30  days  after  the  license  expiration 
date, 

(2)  30  days  following  the  decision  to 
permanently  cease  principal  activities  at 
the  site  or  in  separate  buildings  or 
outdoor  areas,  or 

(3)  30  days  following  the  end  of  the 
24-month  time  period  of  inactivity  for 
the  site  or  in  separate  buildings  or 
outdoor  areas. 

Five  commenters  expressed  opinions 
against  the  provision  for  granting  an 


extension  of  time  for  submitting  a 
decommissioning  plan.  A  commenter 
recommended  that  an  additional  factor 
be  included  under  paragraph  (h),  in 
each  of  the  affected  sections  in  the 
regulation  as  a  reason  to  delay 
decommissioning — the  future 
availability  of  emerging  technologies 
which  would  enable  more  thorough  or 
efficient  decontamination.  The  NRC  did 
not  adopt  this  recommendation  because 
this  additional  factor,  as  worded, 
appears  to  be  too  general  to  be  used  as 
a  basis  for  delaying  decommissioning.  If 
some  particular  emerging  technology 
could  be  identified  which  would  offer 
more  thorough  or  efficient 
decontamination  on  a  definite  time 
scale,  it  could  form  the  basis  of  a  request 
to  the  NRC  by  a  licensee  for  a  delay  in 
beginning  decommissioning. 

Some  commenters  expressed  the 
opinion  that  30  days  is  not  enough  time 
for  the  licensee  to  perform  a  proper 
analysis  and  prepare  a  meaninghjl 
submittal.  They  proposed  allowing  90 
days  for  submitting  a  schedule  for 
preparation,  submittal  and  review  of  a 
site  characterization  plan,  site 
characterization  report,  and  site 
decommissioning  plan  and  elimination 
of  the  30-day  notice.  The  commenters 
appeared  to  misunderstand  the  purpose 
of  the  30-day  notice.  The  30-day  notice 
is  not  for  a  request  to  extend  the  time 
for  submittal  of  a  decommissioning  plan 
but  applies  to  a  request  and  justification 
for  postponement  of  the  initiation  of  the 
decommissioning  process.  For  those 
licensees  required  to  submit 
decommissioning  plans,  the  regulation 
allows  licensees  12  months,  not  30  days, 
to  prepare  the  decommissioning  plan. 

A  commenter  expressed  concern  with 
the  provision  which  puts  the 
decommissioning  timetable  "on  hold" 
until  the  NRC  makes  a  determination  on 
the  extension  request.  To  make  the  NRC 
accountable,  the  commenter  strongly 
urged  that  the  NRC  modify  the  rule  to 
place  a  reasonable  time  limit  on  NRC 
determinations  regarding  extension 
requests  (i.e..  30  days).  The  NRC  did  not 
adopt  this  comment  because  a  30-day 
time  period  for  evaluating  a  request  for 
an  extension  of  the  24-month 
decommissioning  period  would  be 
difficult  to  adhere  to  due  to  the 
complexity  involved  in  evaluation  of 
non-routine  factors  such  as  extensive 
ground-water  contamination  and 
because  the  NRC  may  have  to  request 
further  information  from  the  licensee. 


Sections  30.36(e),  40.42(e).  70.38(e).  and 
72.54  (e)(1)— Inclusion  of  Specific 
Information  to  Support  a  Request  to 
Delay  or  Postpone  Initiation  of 
Decommissioning 

Three  commenters  stated  that  the 
wording  of  the  extension  request 
provision  failed  to  define  specific 
standards  to  be  met  by  a  licensee  or  to 
describe  how  the  NRC  will  evaluate 
requests.  It  was  noted  that  the  term 
"otherwise  in  the  public  interest"  was 
not  precisely  defined  and  could  be 
interpreted  in  a  variety  of  ways.  Two 
commenters  noted  that  the  rule  states 
that  the  NRC  may  grant  a  request  to 
delay  or  postpone  decommissioning  if 
NRC  determines  the  relief  "is  not 
detrimental  to  public  health  and  safety 
and  is  otherwise  in  the  public  interest." 
In  addition,  these  commenters  felt  that 
this  section  was  unnecessary  for 
uranium  recovery  licensees  because  the 
NRC  already  knows  the  safety  status  of 
the  facilities  through  various  periodic 
reports  that  must  be  submitted. 

The  NRC  did  not  adopt  these 
suggestions.  Sections  30.36(h).  40.42(h). 
70.38(h)  and  72.54(j)  of  the  final  rule 
contain  five  criteria  the  NRC  will 
evaluate  in  reaching  a  decision  on  the 
merits  of  the  licensee's  request. 
Guidance  on  techniques  used  by  the 
staff  to  evaluate  requests  is  typically 
provided  in  regulatory  guides  and  other 
guidance  documents.  The  NRC  will 
issue  additional  guidance  as  necessary 
after  the  final  rule  is  issued. 

Sections  30.36  (e)  and  (h),  40.42  (e)  and 
(h).  70.38  (e)  and  (h).  and  72.54  (e)  and 
(j) — Public  Participation 

One  commenter  suggested  that  the 
public  would  like  to  be  given  a  role  in 
evaluating  the  merits  of  requests  for 
extensions  of  the  decommissioning 
schedules.  This  commenter  stated  that 
the  rule  should  provide  for  hearings  for 
any  variation  in  the  rule  conditions, 
including  granting  of  an  extension. 

In  most  cases,  when  an  extension  is 
granted  the  license  would  be  amended. 
Since  current  NRC  rules  (§  2.1205} 
provide  individuals  that  could  be 
affected  the  right  to  request  a  hearing 
whenever  a  license  amendment  is 
issued,  there  does  not  appear  to  be  a 
need  for  any  additional  rule  changes  to 
accommodate  this  concern. 

Sections  30.36(f)(4)(vi),  30.36(g). 
30.36(h),  40.42(f)(4)(vi).  40.42(g). 
40.42(h).  70.38(f)(4)(vii),  70.38(g). 
70.38(h).  72.54(i).  and  72.54(11(1)  and 
(2) — Decommissioning  Period 

Six  of  the  17  comment  letters  on  the 
proposed  rule  questioned  the 
practicability  of  the  18-month  period  for 
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the  compietioa  of  dfcoiamissioninf;  for 
various  reasons.  Several  cooinienters 
felt  that  the  IS^raoolh  limit  was 
prematura  because  lURC  has  net  yet 
established  the  acca)tane»  criteriav 
which  may  affect  cofet  and  scheduling  of 
decommissioning.  Other  commenters 
stated  that  most  ftieJ  fiadlities  require 
significantly  more  tine  than  13  months 
and  the  role  should  ^recognize  this.  A 
commenter  expressgd  the  view  that  the 
18-month  period  should  not  apply  to 
uranium  recovery  fafnlities  because 
portions  of  the  milHhg  fecility  may  need 
to  remain  under  lic^i^e  for  ground- 
water remediation  atid  tailings  closure. 
The  commenter  suggested  modifying  the 
rule  to  statT?  that  deqommissioning 
would  be  completed  as  soon  as 
practicable  after  a  final  decision  to  cease 
operations.  This  con^menter  also 
suggested  extendingjthe  period  for 
decommissioning  to  make  scheduling 
more  realistic  for  m^or  materials 
licensees.  In  addition,  this  commenter 
suggested  that  the  NRC  request  strict 
compatibility  for  Agi'eement  States  ta 
preclude  imposition  of  more  restrictive 
standards  than  thosa  imposed  by  NRC. 

The  NRC  has  concluded  that  an  18- 
month  period  for  coi  npletion  of 
decommissioning  mi  ly  not  be  adequate 
for  many  major  materials  licensees.  In 
response  to  the  cominents  received,  the 
NRC  has  decided  to  ncrease  the  time 
limit  to  complete  den  ;ommissioning. 
This  change  is  expec  ted  to  have  the 
effect  of  reducing  th«  number  of 
requests  for  extensio  is  of  the  time 
period  without  havii  g  a  significant 
impact  on  j.  :blic  hes  1th  and  safety. 
Following  initiation  jf 
decommissioning  aci  ivities.  licensees 
would  have  a  maxim  urn  of  24  months 
to  complete  decomm  issioning. 

The  amended  regu  ations  permit 
licensees  to  request  t  le  NRC  to  consider 
extending  ihe  24-mQ  ith  time  limit  for 
decommissioning.  T  le  NRC  will 
consider  site-specifu  factors  on  a  case- 
by-case  basis.  Factori .  that  the  NRC  may 
consider  to  be  appro  »riate  include: 

(1)  Availability  of  k^aste  disposal 
facilities: 

(2)  Reductions  in  c  ose  or  waste 
volume  due  to  radio,  ctive  decay: 

(3)  Technical  feasi  lility  of 
decommissioning; 

(4)  Regulatory  reqi  irements  of  other 
government  agencies 

(5)  Lawsuits: 

(6)  Ground-water  ti  eatment  activities; 

(7)  Monitured  natu  -al  ground-water 
restoration:  or 

(8)  Other  factors  th  it  could  result  in 
more  environmental  larm  than  deferred 
clean-up  or  that  are  beyond  the  control 
of  the  licensee. 


Based  on  these  time  periods  the  NRC 
p~stimates  that  licensees  who  are  not 
required  to  submit  decommissioning 
plans  wLU  complete  their 
decommissieoing  activities  in 
approximately  50  months  or  less  after 
cessation  of  opeiations  (i.e.,  24  months 
of  inactivity,  60  days  for  notification, 
and  24  months  to  complete 
deconun  issioning).  Licensees  who  are 
required  to  submit  decommissioning 
plans  would  be  expected  to  complete 
their  decommissioning  activities  in 
approximately  62  months  or  less  (i.e.,  24 
months  of  inactivity,  60  days  for 
notification,  12  months  to  submit  a 
decommissioning  plan,  and  24  months 
to  complete  decommissioning).  NRC 
review  and  approval  of 
decommissioning  plans  (estimated  to  be 
6  months  or  less>will  be  in  addition  to 
the  62-month  total. 

Sections  30.3€(f](l)  and  (3),  40A2(f)(l) 
and  (3),  70.38(f)(1)  and  (3)— Activities 
Permitted  Prior  to  Approval  of  a 
Decommissioning  Plan 

Three  commenters  stated  that  the  rule 
should  clearly  specify  what 
decontamination  and  decommissioning 
activities  are  permitted  withoot 
approval  of  a  decommissioning  plan. 
ThJey  also  stated  that  there  should  be 
specific  wording  that  permits  the 
licensee  to  proceed  with  certain 
activities  pending  approval  of  the  plan. 
They  believed  that  decommissioning 
activities  covered  under  existing 
authorizations  and  procedures  should 
be  able  to  proceed  pending  approval  of 
the  plan.  In  addition,  one  commenter 
believed  that  those  activities  which 
would  not  increase  health  and  safety 
impacts  to  workers  and  the  public 
should  be  permitted  pending  approval 
of  the  plan.  A  commenter  noted  that 
license  amendments  could  he 
considered  for  specific  activities  while 
the  plan  is  under  NRC  review. 

The  NRC  did  not  adopt  these 
suggestions  because  sufficient  latitude 
currently  exists  for  licensees  to  carry  out 
decommissioning  activities  in  the 
absence  of  an  approved 
decommissioning  plan  provided  the 
procedures  used  are  approved  under 
existing  licensing  conditions  and  do  not 
increase  the  potential  for  health  and 
safety  impacts  to  workers  or  to  the 
public  or  result  in  significantly  gi«ater 
release  of  radioactive  material  to  the 
environment- 

Sections  30.3€li),  40.42(i).  70.3H(i),  and 
72.54(k)—Badiation  Surveys 

The  comments  on  this  subject  were 
concerned  with  radiation  survey 
measurements  and  radiation  units  to  be 
used.  Three  commenters  questioned  the 


practical  value  of  the  required 
measurement  of  beta/gamma  radiation 
levels  at  one  centimeter  from  the 
surface.  The  commenters  noted  that  this 
measurement  was  not  included  in 
NUREG/CR-5849.  Four  commenters 
objected  to  the  requirement  in  the 
proposed  rule  to  use  SI  units.  They 
believed  that  this  proposal  was  in 
conflict  with  Part  20  and  would  be 
confusing  to  all  concerned.  Here  again,, 
the  commenters  suggested  that  the 
n.-sults  of  radiation  measin^ment  be 
(ipeeified  elsewhere,  such  as  in  the  ruFe 
dealing  with  residual  radiation 
staridards. 

The  NRC  has  decided  to  delete  the 
requirement  for  beta/gamma  radiatfon 
levels  at  1  centimeter  from  the  surface 
since  sufficient  guidance  exists  in 
NUREG/CR-5849.  The  provision  in  the 
final  rule  that  requires  that  radiation 
levels  be  reported  in  SI  units  reflects 
NRC  policy  on  metrication  which  was 
published  in  the  Federal  Register  on 
October  7, 1991  (57  FR  4>6202).  In 
keeping  with  this  policy,  levels  of 
gamma  radiation  will  be  expressed  in 
units  of  millisieverts.  The  millisievert 
was  chosen  over  Coulomb/kilogram  to 
convert  fttjm  Roentgen  because 
expressing  in  units  of  absorbed  dose 
allows  easy  conversion.  The  values  orily 
differ  with  respect  to  orders  of 
magnitude.  The  staff  notes  that  using 
absorbed  dose  to  express  levels  gamma 
radiation  is  the  approach  adopted  in 
Europe  and  will  foster  international 
consistency. 

Sections  30.3€(j)(2),  40.42{j)(2). 
70.38(j)(2).  and  72.54(l)(2h-Delayfor 
Radiation  Criteria  Rule 

Five  commenters  expressed 
opposition  to  or  concern  with  the  NRC's 
plans  to  proceed  with  the  timeliness  in 
decommissioning  rulemaking  separate- 
from  and  in  advance  of  the  EPR 
currently  underway.  The  main  points 
made  by  the  commenters  in  support  of 
either  delaying  the  timeliness 
rulemaking  or  combining  the  tivo ' 
rulemakings  were: 

(1)  Proceeding  with  the  tirriehness 
rulemaking  separately  constrains  the 
public's  ability  to  influence  the 
radiological-standards  rulemaking  and 
weakens  the  NRC's  stated  commitment 
to  greater  public  participation: 

(2)  The  timeliness  rulemaking  is 
isolated  from  the  enhanced  public 
participation  of  the  radiological- 
standards  rulemaking: 

(3)  It  is  inconsistent  to  define  the 
length  of  time  decommissioning  will 
require  when  it  is  not  known  what  the 
extent  of  decommissioning  will  be  (the 
timeliness  rulemaking  is  based  on  the 
premise  of  decommissioning  for  relea.se 


ill  accordance  with  NRC  requirements). 
The  resuhs  of  the  radiological  standards 
rulemaking  may  provide  for  alternative 
approaches  to  decommissioning,  such 
as  continual  remediation  or  long-term 
monitoring,  restricted  use,^nd 
continued  institutional  care,  perhaps 
through  the  transfer  of  the  property  to 
a  governmental  entity;  and 

(4)  Because  decommissioning  should 
be  done  correctly  and  is  expensive,  its 
scheduling  and  implementation  should 
be  accomplished  with  the  benefit  of 
final  residual  radiation  criteria. 
-  The  comments  regarding  the 
desirability  of  either  delaying  the 
timeliness  in  decommissioning  ~ 
rulemaking  until  the  rulemaking  on 
decommissioning  criteria  is  completed 
or  combining  the  two  rulemakings  have 
merit.  Ideally,  the  two  subjects  could  be 
addressed  in  a  single  rulemaking 
because  of  their  strong  interdependence. 
However,  the  NRC  has  determined  that, 
pending  promulgation  of  the  new 
decommissioning  criteria,  adequate 
criteria  exist  to  conduct 
decommissioning  and  are  described  in 
the  NRC  Action  Plan  Ensuring  Timely 
Decommissioning  of  SDMP  sites  (57  FR 
13389;  April  16,  1992).  Because  having 
these  new  timeliness  requirements  in 
the  regulations  is  expected  to  improve 
the  NRC's  ability  to  see  that  timely 
deconunissioning  is  accomplished,  the 
NRC  did  not  adopt  the  commenters' 
suggestion.  Adoption  of  the  suggestions 
of  the  commenters  on  this  point  would 
resuh  in  either  the  continuation  of  the 
".status  quo",  i.e.,  establishment  of  time 
schedules  for  decommissioning  on  a 
case-by-case  basis  through  license 
condition  or  order,  or  postponement  of 
all  de<;ommissioning  of  materials 
facilities  until  the  rulemaking  on 
decommissioning  criteria  has  been 
.t:ompleted. . 

Scciion  70.38(f)(4i{vi)  -  - 

A  commenter  suggested-deleting  the 
requirements  to  submit  updated 
de.scriptions  of  physical  security  plans 
and  material  control  and  accountability 
plans.  This  comment  was  not  adopted 
bet;ause  this  information  is  likely  to  be 
different  from  the  plans  designed  to 
liover  routine  operations.  As  noted  in 
the  comment,  the  licensee  may  be  in  a 
position  where  the  possession  limit  for 
special  nuclear  material  can  be  reduced 
^elow  the  threshold  for  the  plans,  then 
the  information  would  not  be  required 
in  the  decommissioning  plan. 

Viability  of  Uranium  Recovery  Industry 
Uranium  recovery  licensees  consist  of 
conventional  mills,  commercial, 
research  and  development  in  situ  - 
farilitias.  ore  buying  stations,  and  heap- 
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ill  accordance  with  NRC  requirements). 
The  results  of  the  radiological  standards 
rulemaking  may  provide  for  alternative 
approaches  to  decommissioning,  such 
as  continual  remediation  or  long-term 
monitoring,  restricted  use.^nd 
continued  institutional  care,  perhaps 
through  the  transfer  of  the  property  to 
a  governmental  entity;  and 

(4)  Because  decommissioning  should 
be  done  correctly  and  is  expensive,  its 
scheduling  and  implementation  should 
be  accomplished  with  the  benefit  of 
final  residual  radiation  criteria. 
-  The  comments  regarding  the 
desirability  of  either  delaying  the 
timeliness  in  decommissioning  " 
rulemaking  until  the  rulemaking  on 
decommissioning  criteria  is  completed 
or  combining  the  two  rulemakings  have 
merit.  Ideally,  the  two  subjects  could  be 
addressed  in  a  single  rulemaking 
because  of  their  strong  interdependence. 
HoweTCr.  the  NRC  has  determined  that, 
pending  ppomulgation  of  the  new 
decommissioning  criteria,  adequate 
criteria  exist  to  conduct 
ciecommissioning  and  are  described  in 
the  NRC  Action  Plan  Ensuring  Timely 
Decommissioning  of  SDMP  sites  (57  FR 
13389;  April  16,  1992).  Because  having 
these  new  timeliness  requirements  in 
the  regulations  is  expected  to  improve 
the  NRC's  ability  to  see  that  timely 
deconunissioning  is  accomplished,  the 
NRC  did  not  adopt  the  commenters' 
suggestion.  Adoption  of  the  suggestions 
of  the  commenters  on  this  point  would 
result  in  either  the  continuation  of  the 
■'status  quo",  i.e..  establishment  of  time 
schedules  for  decommissioning  on  a 
case-by-case  basis  through  license 
condition  or  order,  or  postponement  of 
all  decommissioning  of  materials 
facilities  until  the  rulemaking  on 
decommissioning  criteria  has  been 
.i:ompleted. , 

Sfciion70.38(f)(4Hvi) 

A  commenter  suggested -deleting  the 
requirements  to  submit  updated 
de.scriptions  of  physical  security  plans 
and  material  control  and  accountability 
plans.  This  comment  was  not  adopted 
because  this  information  is  likely  to  be 
different  from  the  plans  designed  to 
cover  routine  operations.  As  noted  in 
the  comment,  the  licensee  may  be  in  a 
position  where  the  possession  limit  for 
special  nuclear  material  can  be  reduced 
helaw  the  threshold  for  the  plans,  then 
the  information  would  not  be  required 
in  the  decommissioning  plan. 

Viability  of  Uranium  Recovery  Industry 

Uranium  recovery  licensees  consist  of 
conventional  mills,  commercial, 
research  and  development  in  situ  - 
facilities,  ore  buying  stations,  and  heap- 


leach  facilities.  These  sites  may  contain 
processing  facilities  and  waste  disposal 
areas.  All  of  the  sites,  other  than  the 
tailings  impoundments  and  waste 
disposal  areas,  are  to  be 
decommissioned  and  released  in 
accordance  with  NRC  requirements 
under  NRC's  present  regulations.  The 
waste  disposal  areas  are  reclaimed  and, 
When  the  specific  license  is  terminated, 
they  are  licensed  for  long-term  care 
under  the  general  license  in  §  40.28. 

The  current  requirements  for 
det:ommissioning  and  reclamation  of 
these  sites  are  contained  primarily  in 
Appendix  A  to  10  CFR  Part  40.  hi 
particular.  Criterion  9  of  Appendix  A 
requires  that  prior  to  commencement  of 
operations,  there  must  be  a  NRC- 
approved  plan  for: 

(l)  Decontamination  and 
decommissioning  of  mill  buildings  and 
the  milling  site  to  levels  which  allow 
unrestricted  use  of  these  areas  upon 
decommissioning,  and 
-  (2)  The  reclamation  of  tailings  and/or 
waste  disposal  areas  in  accordance  with 
technical  criteria  presented  in  Section  I 
of  Appendix  A. 

Nonetheless,  §40.42  applies  to  the 
uranium  processing  facilities.  The  effect 
of  the  final  rule  is  to  require  the 
uranium  recovery  licensees  to  notify  the 
NRC  within  60  days  when  they  have 
permanently  ceased  operations  or  have 
not  conducted  operations  for  24  months 
(§  40.42(d))  and  to  submit  an  updated 
-decommissionmg  plan  within  12 
months  of  this  notification  or  license 
expiration.  The  provisions  in  the 
amended  §  40.42(g)  on  the  content  of  a 
decommissioning  plan  are  consistent 
with  the  decommissioning  plan 
required  rn  Criterion  9  of  Appendix  A 
to  10  CFR  Part  40.  The 
decommissioning  plan  submitted  at  the 
end  of  operations  is  intended  to  better 
describe  the  actual  conditions  of  the  site 
at  that  time. 

Some  uranium  recovery  licensees  may 
require  additional  time  to  conduct  final 
decommissioning  and  site  survey  in 
order  to  support  the  reclamation  of 
waste  disposal  areas.  Section  40.42(k) 
provides  for  an  exemption  for  the  waste 
disposal  areas  at  uranium  recovery 
facilities. 

Disposal  areas  (as  defined  in 
Appendix  A  to  10  CFR  Part  40)  are 
reclaimed  and  ownership  is  eventually 
transferred  to  the  Department  of  Energy. 
Criterion  6A  of  Appendix  A  to  10  CFR 
Part  40  and  Subpart  D  of  40  CFR  Part 
192  specifically  require  the  submittal 
and  approval  of  a  timely  reclamation 
plan.  For  these  reasons,  the  provisions 
in  the  final  rule  in  §40.42(11  for  the 
content  of  a  plan  and  §  40.42(g)  for  the 
timing  of  completion  of  the  plan  do  not 


apply  to  the  reclamation  of  the  wa.st? 
disposal  areas  at  uranium  recovery 
facilities  and  thorium  mills. 

To  coordinate  decommissioning  of 
uranium  recovery  facilities  and 
reclamation  of  disposal  areas,  the  NRC 
may  need  to  extend  the  date  for 
completion  of  decommissioning 
including  the  final  radiological  suney 
until  the  reclamfttion  of  the  disposal 
area  has  been  completed.  Typically,  the 
reclamation  of  a  disposal  area  may 
require  several  years  of  drving,  several 
construction  seasons,  and  a  period  of 
stability  monitoring  prior  to  the  licensee 
proposing  to  terminate  the  license. 
Requests  for  delay  in  completion  of  the 
finel  aspects  of  decommissioning  can  be 
accommodated  through  the  provisions 
in  §  40.42(h). 

The  NRC  recognizes  the  fluctuation 
that  has  occurred  in  the  uranium 
industry.  The  amended  regulation 
allows  the  NRC  to  fextend  the  24-month 
period  of  inactivity  if  the  NRC 
determines,  based  on  a  request  by  the 
licensee,  that  this  relief  is  not 
detrimental  to  the  public  health  and 
safety  and  is  otherwise  in  the  public 
interest.  Commenters  stated  that  the 
proposed  rule  threatens  future  energy 
security  of  the  United  States  by  forcing 
decommissioning  of  uranium 
production  facilities.  According  to  the 
commenters,  the  proposed  timetables 
failed  to  take  into  account  site-specific 
circumstances,  factors  beyond  the 
control  of  the  licensee,  arid  the 
problematic  nature  of  the  international 
marketplace.  Two  commenters  stated 
that  their  suggestion  of  exempting 
uranium  recovery  fiacilities  from  the  rule 
would  allow  the  United  States  to 
maintain  its  domestic  uranium 
producing  industry  rather  than  forcing 
its  demise  with  every  downturn  in  the 
market  and  thereby  help  limit  U.S. 
dependence  on  foreign  energy  sources. 
They  also  stated  that  such  an  exemption 
would  be  consistent  with  NRC 
Chairman  Selin's  written  testimony 
before  the  Senate  Committee  on  Energy 
and  Natural  Resources  during  hearings 
on  the  then  proposed  National  Energy 
Act  on  June  26.  1992. 

What  the  commenters  are  referring  to 
is  not  written  testimony  but  NRC's  June 
26, 1992,  comments  to  Congress  on 
provisions  of  the  proposed  National 
Energy  Policy  Act  of  1992  relating  to 
mill  tailings  cleanup  funding.  The  NRC 
is  not  exempting  uranium  recoven,' 
facilities  from  decommissioning,  there 
is  no  policy  justification  for  concluding 
that  once  a  uranium  recovery  facility 
has  ceased  operations,  decommissioning 
should  not  commence  promptly.  In  fact, 
prompt  decommissioning  is  consistent 
with  this agenn's  mandate  to  protect 
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enforcement  policy  be  consistent  with 
the  complexities  and  uncertainties 
involved. 

This  comment  was  not  adopted 
because  the  NRC  considers  timely 
decommissioning  of  materials  facilities 
an  important  regulatory  issue.  Thus, 
violations  involving  a  failure  to  notify 
the  NRC  as  required  by  regulation  or 
license  condition  or  to  complete 
decommissioning  activities  in 
accordance  with  regulation  or  license 
condition  normally  will  be  classified  at 
Severity  Level  III  and  will  result  in 
consideration  of  monetary  civil 
penalties  or  other  enforcement  action  as 
appropriate. 

Environmental  Assessment  * 

A  commenter  disagreed  with  the  NRC 
Finding  of  No  Significant 
Environmental  Impact  for  the  proposed 
rule  and  believed  that  it  represented  an 
inadequate  consideration  of  potential 
environmental  effects.  The  commenter 
noted  that  NRC  has  indicated  its 
intention  to  prepare  a  GEIS  for  the 
residual  radiological  standards 
rulemaking  and  because  the  timeliness 
rulemaking  has  such  a  strong  link  to  it 
that  the  timeliness  rulemaking  also 
logically  requires  a  GEIS. 

As  noted  in  the  Supplementary 
Information  with  the  proposed  rule,  the 
NRC  staff  prepared  an  Environmental 
Assessment  which  found  that,  if 
adopted,  the  proposed  rule  would  not 
be  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  therefore  an 
environmental  impact  statement  is  not 
required.  As  discussed  in  the 
Environmental  Assessment,  the  NRC 
had  previously  prepared  a  Generic 
Environmental  Impact  Statement  on 
Decommissioning  (GEIS).  For  licensees 
covered  by  this  regulation,  the  GEIS 
found  that  either  immediate 
decommissioning  or  short-term  storage 
to  allow  short-lived  radionuclides  to 
decay  is  the  preferred  decommissioning 
strategy.  Delayed  decommissioning  for 
an  extended  period  of  time  would  only 
rarely  be  justified  for  these  types  of 
facilities.  The  GEIS  concluded  that  the 
overall  impact  of  decommissioning 
existing  nuclear  materials  facilities  is 
small.  Because  these  regulatory  changes 
specifically  lean  in  the  direction  of  the 
preferred  decommissioning  strategies, 
immediate  decommissioning  or  short- 
term  storage,  it  can  be  concluded  that 
this  rulemaking  will  have  no  adverse 
impact  on  the  environment.  A  more 
detailed  rationale  is  given  in  the 
environmental  assessment  published 
with  the  notice  of  proposed  rulemaking 
on  Timeliness  in  Decommissioning  of 


Materials  Facilities  (58  PR  4099;  January 
13,  1993). 

Economic  Impacts 

Several  commenters  stated  that  the 
proposed  rule  represents  gross 
interference  with  the  licensee's  right  to 
operate  a  business  within  applicable 
regulations  and  within  the  framework  of 
normal  business  and  economic  cycles. 
They  believed  that  licensees  must  be 
given  the  option  to  "wait  out"  down- 
turns in  the  market  by  idling  facilities 
and  placing  them  under  long  term  care 
and  maintenance  until  operations  can 
be  profitabjy  restarted.  They  believed 
that  the  proposed  rule  would  deprive 
the  licensees  of  the  ability  to  obtain 
future  financial  return  on  investment. 

The  NRC  agrees  that  licensees  should 
have  flexibility  with  regard  to  business 
decisions,  and  this  sensitivity  resulted 
in  specific  provisions  and  exemptions  to 
account  for  the  special  circumstances 
where  the  rule  might  work  a  hardship 
on  a  particular  licensee.  The  NRC  does 
not  believe  that  further  considerations 
are  necessary. 

License  Fees 

A  commenter  suggested  that  the 
timeliness  rule  should  recognize  the 
diminished  risk  and  regulatory  effort 
associated  with  a  license  during  the 
decommissioning  process  and  the  NRC 
fee  structure  adjusted  accordingly. 

In  response,  there  does  not  appear  to 
be  any  need  to  change  the  fee  structure 
for  decommissioning.  It  is  noted  that 
fees  for  license  amendments  for  major 
materials  or  fuel  cycle  facilities  are  on 
a  full  cost  recovery  basis  and  the  cost, 
therefore,  would  depend  upon  the 
amount  of  effort  expended  by  the  NRC 
staff  on  any  given  case.  Once  a  licensee 
enters  a  possession-only  status  the 
option  is  available  of  qualifying  for  a 
different  fee  category  due  to  a  change  in 
the  nature  of  the  licensed  activities. 

V.  Enforcement 

Concurrent  with  the  publication  of 
the  final  rule,  the  Commission  is 
modifying  Supplement  VI  of  the 
Enforcement  Policy  to  provide  that 
violations  involving  a  failure  to  notify 
the  NRC  as  required  by  regulation  or 
license  condition,  failure  to  meet 
decommissioning  standards,  failure  to 
complete  decommissioning  activities  in 
accordance  with  regulation  or  license 
condition,  or  failure  to  meet  required 
schedules  without  adequate  justification 
may  be  classified  as  Severity  Level  III 
and  may  result  in  consideration  of 
monetary  civil  penalties  or  other 
enforcement  action  as  appropriate. 


VI.  Agreement  State  Compatibility 

The  final  rule  is  a  matter  of 
compatibility  between  the  NRC  and  the 
Agreements  States,  thereby  providing 
consistency  between  Federal  and  State 
safety  requirements.  This  rule  is 
assigned  a  Division  2  compatibility.. 
Under  this  level  of  compatibility,  the" 
Agreement  States  would  be  expected  to 
adopt  a  timeliness  in  decommissioning 
rule  but  would  be  permitted  flexibility 
to  apply  more  stringent  requirements  if 
deemed  appropriate  by  the  State. 

VII.  Implementation 

The  timing  provisions  of  this  rule 
begin  on  the  effective  date.  Thus, 
licensees  that  currently  have  unused 
facilities  at  the  time  of  publication  of 
the  final  rule  would  .not  need  to  submit 
notifications  required  by  this  rule  earlier 
than  2  years  after  the  rule  becomes 
effective.  This  provides  those  licensees 
with  same  period  of  time  (2  years)  in 
which  to  determine  whether  the  unused 
facility  would  be  put  into  use  again  or 
to  .submit  notification  as  required  by  the 
rule. 

Vin.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  NRC  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the  NRC's 
regulations  in  Subpart  A  of  10  CFR  Part 
51,  that  this  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and 
thereforfe,  an  environmental  impact 
.statement  is  not  required.  The  action 
establishes  specific  requirements  for 
timeliness  of  decommi.ssioning  of 
nuclear  materials  facilities.  The  action  is 
directed  to  improving  the  regulatory, 
licensing,  inspection,  and  enforcement 
framework  relating  to  these  facilities 
and  does  not  change  the  underlying 
fiindamental  requirement  to 
decommission  facilities  to  levels 
ac-ceptable  for  release.  Thus,  this  action 
will  not  adversely  affect  the  quality  of 
the  human  environment.  The 
environmental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  is  available  for 
inspection  at  the  NRC  Public  Document 
Room.  2120  L  Street,  NVV.  (Lower 
Level),  Washington,  DC.  Single  copies 
are  available  without  charge  upon       '- 
written  request  from  Mary  L.  Thomas. 
Office  of  Nuclear  Regulatory  Research, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555! 

IX.  Paperwork  Reduction^  Act 
Statement 

This  final  rule  amends  information 

(.ollection  requirements  that  are  subject 

Ju  the  Paperwork  Reduction  Act  of  19fl0 


Federal  Register  /  Vol.  59.  No.  135  /  Friday.  July  15.  1994  /  Rules  and  Regulations  36033 


VI.  Agreement  State  Compatibility 

The  final  rule  is  a  matter  of 
compatibility  between  the  NRC  and  the 
Agreements  States,  thereby  providing 
consistency  between  Federal  and  State 
safety  requirements.  This  rule  is 
assigned  a  Division  2  compatibility.. 
Under  this  level  of  compatibility,  the" 
Agreement  States  would  be  expected  to 
adopt  a  timeliness  in  decommissioning 
rule  but  would  be  permitted  flexibility 
to  apply  more  stringent  requirements  if 
deemed  appropriate  by  the  State. . 

VII.  Implementation 

The  timing  provisions  of  this  rule 
begin  on  the  effective  date.  Thus, 
licensees  that  currently  have  unused 
facilities  at  the  time  of  publication  of 
the  final  rule  would  .not  need  to  submit 
notifications  required  by  this  rule  earlier 
than  2  years  af^er  the  rule  becomes 
effective.  This  provides  those  licensees 
with  same  period  of  time  (2  years)  in 
which  to  determine  whether  the  unused 
facility  would  be  put  into  use  again  or 
to  submit  notification  as  required  by  the 
rule. 

Vin.  Finding  of  No  Significant 
Fnvironmental  Impact:  Availability 

The  NRC  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969.  as  amended,  and  the  NRC's 
regulations  in  Subpart  A  of  10  CFR  Part 
51.  that  this  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and 
therefore,  an  environmental  impact 
statement  is  not  required.  The  action 
establishes  specific  requirements  for 
timeliness  of  decommi.ssioning  of 
nuclear  materials  facilities.  The  action  is 
directed  to  improving  the  regulatory, 
licensing,  inspection,  and  enforcement 
framework  relating  to  these  facilities 
and  does  not  change  the  underlying 
fimdamentat  requirement  to 
decommission  facilities  to  levels 
acTeptable  for  release.  Thus,  this  action 
will  not  adversely  affect  the  quality  of 
the  human  environment.  The 
environmental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  is  available  for 
inspection  at  the  NRG  Public  Etocument 
Room,  2120  L  Street,  NVV.  (Lower 
Level),  Washington,  DC.  Single  copies 
are  available  without  charge  upon       '. 
written  request  from  Mary  L.  Thomas. 
Office  of  Nuclear  Regulatory  Research. 
U.S.  Nuclear  Regulator)-  Commission. 
Washington.  DC  20555! 

IX.  Paperwork  Reduction- Act 
Statement 

This  final  rule  amends  information 

(.ollection  requirements  that  are  subject 

Jujhe  Paperwork  Reduction  Act  of  19fl0 


(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved,  by  the 
Office  of  Management  and  Budget 
approval  numbers  3150-0009,  -0017, 
-0020,  -0028,  and  -0132. 

The  public  reporting  burden  for  this 
collection  of  additional  information  is 
estimated  to  average  0.5  hours  per 
response,  to  prepare  and  submit  a 
notification  of  intent  to  terminate 
licensed  activities.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Information 
and  Records  Management  Branch 
(T6F33).  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555; 
and  to  the  t3esk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
NEOB-10202  (3150-0009.  3150-0017. 
3150-0020.  3150-0028,  and  3150- 
0132)»  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

X.  Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  on  this  regulation.  The  analysis 
examines  the  costs  and  benefits  of  the 
requirements  in  the  rule.  The  analysis  is 
available  for  inspection  at  the  NRC 
Public  Document  Room.  2120  L  Street 
N\V.  (Lower  Level).  Washington,  DC. 

XI.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)). 
the  NRC  certifies  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rule  imposes  requirements  for 
timely  decommissioning  of  a  site. 
Although  the  rule  includes  all  materials 
licensees  regulated  by  the  NRC  and  the 
Agreement  States,  decorfimissioning 
efforts  for  licensees  that  possess  and  use 
only  materials  with  short  half-lives  or 
materials  only  in  sealed  sources  are 
simple  and  require  only  that  enough 
time  be  permitted  to  either  allow  short- 
lived materials  to  decay  or  to  enable 
them  to  properly  dispose  of  their  sealed 
sources.  Therefore,  the  impact  of  the 
rule  on  these  licensees  is  not  significant. 
The  net  cost  to  the  remaining  licensees, 
estimated  to  number  3.300,  is  expected 
to  be  small  based  on  an  analysis  of  the 
costs  of  decommissioning,  including 
waste  disposal.  The  analysis  indicates 
that  in  nearly  all  cases,  the  cost  of 
decommissioning  (which  includes  the 
costs  of  waste  disposal)  will  increase  if 
decommissioning  is  delayed.  Complete 
details  of  the  cost  analysis  are  contained 
in  Section  6.2  of  ihe  Regulatory 
Analysis.  However,  these  remaining 
3.300  licensees  are  not  likely  to  be  small 
entities  and.  in  addition,  there  actually 
may  be  significant  costs  of  cleanup  of 


secondary  contamination  if 
decommissioning  is  delayed. 

XII.  Backfit  Analysis  * 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  and. 
therefore,  that  a  backfit  analysis  is  not 
required  for  this  proposed  rule  because 
these  amendments  do  not  involve  any 
provisions  which  would  impo.se  backfits 
as  defined  in  10  CFR  50.109(a)(lj. 

List  of  Subjects 

10CFFPart2 

Administrative  practice  and 
procedure,  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty.  Sex  Discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  30 

Byproduct  material,  Criminal 
penalties.  Government  contracts, 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

70  CFR  Part  40 

Criminal  penalties.  Government 
contracts.  Hazardous  materials — 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material,  and 
Uranium. 

W  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials — transportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures,  Special 
nuclear  material. 

tn  CFR  Part  72 

Independent  storage  of  spent  fuel  and 
high  level  waste.  Manpower  training 
programs.  Nuclear  materials. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements.  Security  measures,  and 
Spent  fuel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authoritv  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  2.  30,  40. 
70. and  72. 
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PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSINa  OF  BYi^RODUCT 
MATERIAL 


1.  The  authority 
continues  to  read  as 


citat 


eS 


Authority:  Sees.  81 
68  Stal.  935.  948,  953, 
sec.  234.  83  Stat  444, 
2111,  2112,2201,223; 
sees.  201 .  as  amended 
1242.  as  amended,  l 
5841,5842.5846). 

Section  30.7  also  is 
601,  sec  10,  92  Stat 
Pub.  L.  102-486,  sec. 
U.S.C  5851).  Section 
undersea  184,  68  Sta 
U.S.C  2234).  Section 
sec  187,  68  Stat.  955 


82,161,182,183.186. 
954,  955,  as  amended, 
amended  (42  U.S.C. 
,2233.2236,2282); 
202.  206,  88  Stat. 
1246,  (42  U.S.C. 


2^4 


.s!5  jed  under  Pub.  L  95- 
2  151  as  amended  by 
;902,  106  Slat  3123,  (42 
;  0.34(b)  also  issued 
954,  as  amended  (42 
61  also  issued  under 
2  U.S.C  2237). 


:o 


2.  In  §30.4  a  defu  ition 
principal  activities  ^ 
alphabetical  order  t 


§30.4    Definitions. 


€S 


essent 


W  11 


Principal  activitie^, 
part,  means  activiti 
license  which  are 
the  purpose(s)  for 
issued  or  amended, 
which  no  licensed 
for  use  or  disposal 
incidental  to  decontbm 
decommissioning  ait 
activities. 


3.  Section  30.36  i 
follows: 


ion  for  Part  30 
follows: 


of  the  term 
added  in 
read  as  follows: 


ni 
ai 


as  used  in  this 
authorized  by  the 
iai  to  achieving 
ch  the  license  was 
storage  during 
aterial  is  accessed 
d  activities 
ination  or 
not  principal 


revised  to  read  as 


§  30.36    Expiration  ai^  termination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

(a)  Each  specific  I  cense  expires  at  the 
end  of  the  day  on  th ;  expiration  date 
stated  in  the  license  unless  the  licensee 
has  nied  an  application  for  renewal 
under  §  30.37  not  le;  :s  than  30  days 
before  the  expiratioi  date  stated  in  the 
existing  license.  If  ai  i  application  for 
renewal  has  been  fil  id  at  least  30  days 
prior  to  the  expirati(  n  date  stated  in  the 
existing  license,  the  existing  license 
expires  at  the  end  olthe  day  on  which 
the  Commission  ma  :es  a  final 
determination  to  dei  ly  the  renewal 
application  or,  if  the  determination 
states  an  expiration  late,  the  expiration 
date  stated  in  the  de  ermination. 

(b)  Each  specific  1  cense  revoked  by 
the  Commission  exp  ires  at  the  end  of 
the  day  on  the  date  <  if  the  Commission's 
final  determination  o  revoke  the 
license,  or  on  the  ex  liration  date  stated 
in  the  determinatlor ,  or  as  otherwise 
provided  by  Commii  sion  Order. 

(c)  Each  specific  license  continues  in 
effect,  beyond  the  e>  piration  date  if 
necessary,  with  resp  jci  to  possession  of 


byproduct  material  until  the 
Commission  notifies  the  licensee  in 
writing  that  the  license  is  terminated. 
During  this  time,  the  licensee  shall — 

(1)  Limit  actions  involving  byproduct 
material  to  those  related  to 
decommissioning;  and 

(2)  Continue  to  control  entry  to 
restricted  areas  until  they  are  suitable 
for  release  in  accordance  with  NRC 
requirements. 

(d)  Within  60  days  of  the  occurrence 
of  any  of  the  following,  consistent  with 
the  administrative  directions  in  §  30.6, 
each  licensee  shall  provide  notification 
to  the  NRC  in  writing  of  such 
occurrence,  and  either  begin 
decommissioning  its  site,  or  any 
separate  building  or  outdoor  area  that 
contains  residual  radioactivity  so  that 
the  building  or  outdoor  area  is  suitable 
for  release  in  accordance  with  NRC 
requirements,  or  submit  within  12 
months  of  notification  a 
decomlnissioning  plan,  if  required  by 
paragraph  (f)(1)  of  this  section,  and 
begin  decommissioning  upon  approval 
of  that  plan  if — 

(1)  Tne  license  has  expired  pursuant 
to  paragraph  (a)  or  (b)  of  this  section;  or 

(2)  The  licensee  has  decided  to 
permanently  cease  principal  activities, 
as  defined  in  this  part,  at  the  entire  site 
or  in  any  separate  building  or  outdoor 
area  that  contains  residual  radioactivity 
such  that  the  building  or  outdoor  area 
is  unsuitable  for  release  in  accordance 
with  NRC  requirements;  or 

(3)  No  principal  activities  under  the 
license  have  been  conducted  for  a 
period  of  24  months:  or 

(4)  No  principal  activities  have  been 
conducted  for  a  period  of  24  months  in 
any  separate  building  or  outdoor  area 
that  contains  residual  radioactivity  such 
that  the  building  or  outdoor  area  is 
unsuitable  for  release  in  accordance 
with  NRC  requirements. 

(e)  The  Commission  may  grant  a 
request  to  extend  the  time  periods 
established  in  paragraph  (d)  if  the 
Commission  determines  that  this  relief 
is  not  detrimental  to  the  public  health 
and  safety  and  is  otherwise  in  the  public 
interest.  The  request  must  be  submitted 
no  later  than  30  days  before  notification 
pursuant  to  paragraph  (d)  of  this 
section.  The  schedule  for 
decommissioning  set  forth  in  paragraph 
(d)  of  this  section  may  not  commence 
until  the  Commission  has  made  a 
determination  on  the  ret^uest. 

(0(1)  A  decommissioning  plan  must 
be  submitted  if  required  by  license 
condition  or  if  the  procedures  and 
activities  necessary  to  carry  out 
decommissioning  of  the  site  or  separate 
building  or  outdoor  area  have  not  been 
previously  approved  by  the  Commission 


and  these  procedures  could  increase 
potential  health  and  safety  impacts  to 
workers  or  to  the  public,  such  as  in  any 
of  the  following  cases: 

(i)  Procedures  would  involve 
techniques  not  applied  routinely  during 
cleanup  or  maintenance  operations; 

(ii)  VVorkers  would  be  entering  areas 
not  normally  occupied  where  surface 
contamination  and  radiation  levels  are 
significantly  higher  than  routinely 
encountered  during  operation; 

(iii)  Procedures  could  resuh  in 
.significantly  greater  airborne 
concentrations  of  radioactive  materials 
than  are  present  during  operation;  or 

(iv)  Procedures  could  result  in 
significantly  greater  releases  of 
radioactive  material  to  the  environment 
than  those  associated  with  operation. 

(2)  The  Commission  may  approve  an 
ahemate  schedule  for  submittal  of  a 
decommissioning  plan  required 
pursuant  to  paragraph  (d)  of  this  section 
if  the  Commission  determines  that  the 
alternative  schedule  is  necessary  to  the 
effective  conduct  of  decommissioning 
operations  and  presents  no  undue  risk 
from  radiation  to  the  public  health  and 
safety  and  is  otherwise  in  the  public 
interest. 

(3)  Procedures  such  as  those  listed  in 
paragraph  (f)(1)  of  this  section  with 
potential  health  and  safety  impacts  may 
not  be  carried  out  prior  to  approval  of 
the  decommissioning  plan. 

(4)  The  proposed  decommissioning 
plan  for  the  site  or  separate  building  or 
outdoor  area  must  include: 

(i)  A  description  of  the  conditions  of 
the  site  or  separate  building  or  outdoor 
area  sufficient  to  evaluate  the 
acceptability  of  the  plan; 

(ii)  A  description  of  planned 
decommissioning  activities; 

(iii)  A  description  of  methods  used  to 
ensure  protection  of  workers  and  the 
environment  against  radiation  hazards 
during  decommissioning; 

(iv)  A  description  of  the  planned  final 
radiation  survey;  and 

(v)  An  updated  detailed  cost  estimate 
for  decommissioning,  comparison  of 
that  estimate  with  present  funds  set 
aside  for  decommissioning,  and  a  plan 
for  assuring  the  availability  of  adequate 
funds  for  completion  of 
decommissioning. 

(vi)  For  decommissioning  plans 
calling  for  completion  of 
decommissioning  later  than  24  months 
after  plan  approval,  the  plan  shall 
include  a  justification  for  the  delay 
based  on  the  criteria  in  paragraph  (h)  of 
this  section. 

(5)  The  proposed  decommissioning 
plan  will  be  approved  by  the 
Commission  if  the  information  therein 
demonstrates  that  the  decommissionin  ■ 
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will  be  completed  as  soon  as  practicable 
and  that  the  heaUh  and-safety  of 
workers  and  the  public  will  be^ 
adequately  protected. 

(g)(1)  Except  as  provided  in  paragraph 
(h)  of  this  section,  licensees  shall 
complete  decommissioning  of  the  site  or 
separate  building  or  outdoor  area  as 
soon  as  practicable  but  no  later  than  24 
months  following  the  initiation  of 
decommissioning. 

(2)  Except  as  provided  in  paragraph 
(h)  of  this  section,  when 
decommissioning  involves  the  entire 
site,  the  licensee  shall  request  license 
termination  as  soon  as  practicable  but 
no  later  than  24  months  following  the 
initiation  of  decommissioning. 

(h)  The  Commission  may  approve  a 
request  for  an  alternative  schedule  for 
completion  of  decommissioning  of  the 
site  or  separate  building  or  outdoor  area, 
and  license  termination  if  appropriate,  if 
the  Commission  determines  that  the 
alternative  is  warranted  by 
consideration  of  the  following: 

(1)  Whether  it  is  technically  feasible 
to  complete  decommissioning  within 
the  allotted  24-month  period; 

(2)  Whether  sufficient  waste  disposal 
capacity  is  available  to  allow 
completion  of  decommissioning  within 
the  allotted  24-month  period; 

(3)  Whether  a  significant  volume 
reduction  in  wastes  requiring  disposal 
will  be  achieved  by  allowing  short-lived 
radionuclides  to  decay; 

(4)  Whether  a  significant  reduction  in 
radiation  exposure  to  workers  can  be 
achieved  by  allowing  short-lived 
radionuclides  to  decay;  and 

(5)  Other  site-specific  factors  which 
the  Commission  may  consider 
appropriate  on  a  case-by-case  basis, 
such  as  the  regulatory  requirements  of 
other  government  agencies,  lawsuits, 
ground-water  treatment  activities, 
monitored  natural  ground-water 
restoration,  actions  that  could  result  in 
more  environmental  harm  than  deferred 
cleanup,  and  other  factors  beyond  the 
control  of  the  licensee. 

(i)  As  the  final  step  in 
decommissioning,  the  licensee  shall — 

(1)  Certify  the  disposition  of  all 
licensed  material,  including 
accumulated  wastes,  by  submitting  a 
completed  NRC  Form  314  or  equivalent- 
information;  and 

(2)  Conduct  a  radiation  survey  of  the 
premises  where  the  licensed  activities 
were  carried  out  and  submit  a  report  of 
the  results  of  this  survey  unless  the 
licensee  demonstrates  that  the  premises 
are  suitable  for  release  in  some  other 
manner.  The  licensee  shall,  as 
appropriate — 

(i)  Report  levels  of  gamma  radiation  in 
units  of  millisieverts  (microroentgen) 
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will  be  completed  as  soon  as  practicable 
and  that  the  health  and-safety  of 
workers  and  the  public  will  be 
adequately  protected. 

(g)(1)  Except  as  provided  in  paragraph 
(h)  of  this  section,  licensees  shall 
complete  decommissioning  of  the  site  or 
separate  building  of  outdoor  area  as 
soon  as  practicable  but  no  later  than  24 
months  following  the  initiation  of 
decommissioning. 

(2)  Except  as  provided  in  paragraph 
(h)  of  this  section,  when 
decommissioning  involves  the  entire 
site,  the  licensee  shall  request  license 
termination  as  soon  as  practicable  but 
no  later  than  24  months  following  the 
initiation  of  decommissioning. 

(h)  The  Commission  may  approve  a 
request  for  an  alternative  schedule  for 
completion  of  decommissioning  of  the 
site  or  separate  building  or  outdoor  area, 
and  license  termination  if  appropriate,  if 
the  Commission  determines  that  the 
alternative  is  warranted  by 
consideration  of  the  following: 

(1)  Whether  it  is  technically  feasible 
to  complete  decommissioning  within 
the  allotted  24-month  period; 

(2)  Whether  sufficient  waste  disposal 
capacity  is  available  to  allow 
completion  of  decommissioning  within 
the  allotted  24-month  period; 

(3)  Whether  a  significant  volume 
reduction  in  wastes  requiring  disposal 
will  be  achieved  by  allowing  short-lived 
radionuclides  to  decay; 

(4)  Whether  a  significant  reduction  in 
radiation  exposure  to  workers  can  be 
achieved  by  allowing  short-lived 
radionuclides  to  decay;  and 

(5)  Other  site-specitic  factors  which 
the  Commission  may  consider 
appropriate  on  a  case-by-case  basis, 
such  as  the  regulatory  requirements  of 
other  government  agencies,  lawsuits, 
ground-water  treatment  activities, 
monitored  natural  ground-water 
restoration,  actions  that  could  result  in 
more  environmental  harm  than  deferred 
cleanup,  and  other  factors  beyond  the 
control  of  the  licensee. 

(i)  As  the  final  step  in 
decommissioning,  the  licensee  shall — 

(1)  Certify  the  disposition  of  all 
licensed  material,  including 
accumulated  wastes,  by  submitting  a 
completed  NRC  Form  314  or  equivalent- 
information;  and 

(2)  Conduct  a  radiation  survey  of  the 
premises  where  the  licensed  activities 
were  carried  out  and  submit  a  report  of 
the  results  of  this  survey  unless  the 
licensee  demonstrates  that  the  premises 
are  suitable  for  release  in  some  other 
manner.  The  licensee  shall,  as 
appropriate — 

(i)  Report  levels  of  gamma  radiation  in 
units  of  millisieverts  (microroentgen) 


per  hour  at  one  meter  from  surfaces,  and 
report  levels  of  radioactivity,  including 
alpha  and  beta,  in  units  of 
megabecquerels  (disintegrations  per 
minute  or  microcuries)  per  100  square 
centimeters — removable  and  fixed — for 
surfaces,  megabecquerels  (microcuries) 
per  milliliter  for  water,  and  becquerels 
(picocuries)  per  gram  for  solids  such  as 
soils  or  concrete;  and 

(ii)  Specify  the  survey  instrument(s) 
used  and  certify  that  each  instrument  is 
properly  calibrated  and  tested. 

(j)  Specific  licenses,  including  expired 
licenses,  will  be  terminated  by  written 
notice  to  the  licensee  when  the 
Commission  determines  that: 

(1)  Byproduct  material  has  been 
properly  disposed; 

(2)  Reasonable  effort  has  been  made  to 
eliminate  residual  radioactive 
contamination,  if  present;  and 

(3)(i)  A  radiation  survey  has  been 
performed  which  demonstrates  that  the 
premises  are  suitable  for  release  in 
accordance  with  NRC  requirements;  or 
(ii)  Other  information  submitted  by  the 
licensee  is  sufficient  to  demonstrate  that 
the  premises  are  suitable  for  release  in 
accordance  with  NRC  requirements. 

4.  Section  30.37  is  revised  to  read  as 
follows: 

§  30.37    Application  for  renewal  of  licenses. 

(a)  Application  for  renewal  of  a 
specific  license  must  be  filed  on  NRC 
Form  314  and  in  accordance  with 
§30.32. 

(b)  [Reserved] 

PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

5.  The  authority  citation  for  Part  40 
continues  to  read  as  follows: 

Authority:  Sees.  62,  63.  64,  65.  81,  161. 
182.  183.  186.  68  Stat.  932,  933,  935,  948, 
953.  954.  955,  as  amended,  sees.  lle{2).  83. 
84.  Pub.  L  95-604,  92  Stat.  3033,  as  amended. 
3039.  sec.  234,  83  Stat.  444,  as  amended  (42 
U.S.Q  2014(e)[2).  2092.  2093,  2094,  2095, 
2111,  2113.  2114,  2201,  2232,  2233,  2236. 
2282);  sec.  274,  Pub.  L.  86-373,  73  Stat.  688 
(42  U.S.C.  2021):  sees.  201,  as  amended,  202, 
206.  88  Stat.  1242,  as  amended,  1244, 1246 
(42  U.S.C.  5841,  5842,  5846);  sec.  275,  92 
Stat.  3021.  as  amended  by  Pub.  L.  97-415,  96 
Stat.  2067  (42  U.S.C.  2022). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  as  amended  by 
Pub.  L.  102-486.  sec.  2902, 106  Stat  312'3.  (42 
U.S.C.  5851).5ection  40.31(g)  also  issued 
under  sec.  122,  68  Stat.  939  (42  U.S.C.  2152). 
Section  40.46  also  issued  under  sec.  184,  68 
Stat.  954.  as  amended  (42  U.S.C.  2234). 
Section  40.71  also  issued  under  sec.  187.  68 
Stat.  955  (42  U.S.C.  2237). 

6.  In  §40.4  a  definition  of  the  term 
principal  activities  is  added  in 
alphabetical  order  to  read  as  follows: 


§40.4 


Definitions. 


Principal  activities,  as  used  in  this 
part,  means  activities  authorized  by  the 
license  which  are  essential  to  achieving 
the  purpose(s)  for  which  the  license  was 
issued  or  amended.  Storage  during 
which  no  licensed  material  is  accessed 
for  use  or  disposal  and  activities 
incidental  to  decontamination  or 
decommissioning  are  not  principal 
activities. 
«        •        •        •        * 

7.  Section  40.42  is  revised  to  read  as 
follows: 

§40.42    Expiration  and  termination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

(a)  Each  specific  license  expires  at  the 
end  of  the  day  on  the  expiration  date 
stated  in  the  license  unless  the  licensee 
has  filed  an  application  for  renewal 
under  §40.43  not  less  than  30  days 
before  the  expiration  of  the  existing 
license.  If  an  application  for  renewal  has 
been  filed,  the  existing  license  expires  at 
the  end  of  the  day  on  which  the 
Commission  makes  a  final 
determination  to  deny  the  renewal 
application  or,  if  the  determination 
states  an  expiration  date,  the  expiration 
date  stated  in  the  determination. 

(b)  Each  specific  license  revoked  by 
the  Commission  expires  at  the  end  of 
the  day  on  the  date  of  the  Commission's 
final  determination  to  revoke  the 
license,  or  on  the  expiration  date  stated 
in  the  determination,  or  as  otherwise 
provided  by  Commission  Order. 

(c)  Each  specific  license  continues  in 
effect,  beyond  the  expiration  date  if 
necessary,  with  respect  to  possession  of 
source  material  until  the  Commission 
notifies  the  licensee  in  writing  that  the 
license  is  terminated.  During  this  time, 
the  licensee  shall — 

(1)  Limit  actions  involving  source 
material  to  those  related  to 
decommissioning;  and 

(2)  Continue  to  control  entry  to 
restricted  areas  until  they  are  suitable 
for  release  in  accordance  with  NRC 
requirements; 

(d)  Within  60  days  of  the  occurrence 
of  any  of  the  following,  consistent  with 
the  administrative  directions  in  §40.5, 
each  licensee  shall  provide  notification 
to  the  NRC  in  writing  and  either  begin 
decommissioning  its  site,  or  any 
separate  building  or  outdoor  area  that 
contains  residual  radioactivity,  so  that 
the  building  or  outdoor  area  is  suitable 
for  release  in  accordance  with  NRC 
requirements,  or  submit  within  12 
months  of  notification  a 
decommissioning  plan,  if  required  by 
paragraph  (0(1)  of  this  section,  and 
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(31  The  procedures  listed. in' paragraph 
(f)(1)  of  this  section  may  not  be  carried 
out  priorto  approval  of  the 
decommissioning  plan. 

(4)  The  proposed  decommissioning 
plan  for  the  site  or  separata  building  or 
outdoor  area  must  include: 

(i)  A  description  of  the  conditions  of 
the  site  or  separate  building  or  outdoor 
area  sufCcient  to  evaluate  the 
acceptability  of  the  plan; 

(ii)  A  description  ofplanned 
decommissioning  activities; 

(iii)  A  description  of  methods  used  to 
ensure  protection  of  workers  and  the 
environment  against  radiation  hazards 
during  decommissioning; 

(iv)  A  description  of  the  planned  final 
radiation  survey;  and 

(v)  An  updated  detailed  cost  estimate 
for  decommissioning,  comparison  of 
that  estimate  with  present  funds  .set 
aside  for  decommissioning,  and  a  plan 
for  assuring  the  availability  of  adequate 
funds  for  completion  of 
decommissioning. 

(vi)  For  decommissioning  plans 
calling  for  completion  of 
decommissioning  later  than  24  months 
after  plan  approval,  a  justification  for 
the  delay  ba.sed  on  the  criteria  in 
paragraph  (h)  of  this  section. 

(5)  The  proposed  decommissioning 
plan  will  be  approved  by  the 
Commission  if  the  information  therein 
demonstrates  that  the  decommissioning 
will  be  completed  as  soon  as  practicable 
and  that  the  health  and  safety  of 
workers  and  the  public  will  be 
adequately  protected. 

(g)(1)  Except  as  provided  in  paragraph 
(h)  of  this  section,  licensees  shall 
complete  decommis.sioning  of  the  site  or 
separate  building  or  outdoor  area  as 
soon  as  practicable  but  no  later  than  24 
months  following  the  initiation  of 
decommissioning. 

(2)  Except  as  provided  in  paragraph 
(h)  of  this  section,  when 
decommissioning  involves  the  entire 
site,  the  licen.see  shall  request  license 
termination  as  soon  as  practicable  but 
no  later  than  24  months  following  the 
initiation  of  decommissioning. 

(h)  The  Commission  may  approve  a 
request  for  an  alternate  schedule  for 
completion  of  decommissioning  of  the 
site  or  separate  building  or  outdoor  area, 
and  license  termination  if  appropriate,  if 
the  Commission  determines  that  the 
alternative  is  warranted  by 
consideration  of  the  following: 

(1)  Whether  it  is  technically  feasible 
to  complete  decommissioning  within 
the  allotted  24-month  period; 

(2)  Whether  sufficient  waste  disposal 
capacity  is  available  to  allow 


completion  of  decommissjoning  within 
the  allotted  24-month  period; 

(3)  Whether  a  significant  volume 
reduction  in  wastes  requiring  disposal 
will  be  achieved' by  allowing  short-lived 
radionuclides  to  de<:ay; 

(4)  Whether  a  significant  reduction  in 
radiation  exposure  to  worjters  can  be 
achieved  by  allowing  short-lived 
radionuclides  to  decay;  and 

(5)  Other. site-specific  factors  whir.h 
the  Commission  may  consider 
appropriate  on  a  case-by-case  basis, 
such  as  the  regulatory  requirements  of 
other  government  agencies,  lawsuits, 
ground-water  treatment  activities, 
monitored  natural  ground-watep 
restoration,  actions  that  could  result  in 
more  environmental  harm  than  deferred 
cleanup,  and  other  factors  beyond  the 
control  of  the  licensee. 

(1)  As  the  final  step  in 
decommissioning,  the  licensee  shall — 

(1)  Certify'  the  disposition  of  all 
licensed  material,  including 
accumulated  wastes,  by  submitting  a 
completed  NRC  Form  314  or  equivalient 
information;  and 

(2)  Conduct  a  radiation  .survey  of  the 
premises  where  the  licensed  activities 
were  carried  out  and  submit  a  report  of 
the  results  of  this  survey  unless  the 
licensee  demonstrates  that  the  premises 
are  suitable  for  release  in  some  other 
manner.  The  licensee  shall,  as 
appropriate — 

(i)  Report  levels  of  gamma  radiation  in 
units  of  millisieverts  (microroentgen) 
per  hour  at  one  meter  from  surfaces,  and 
report  levels  of  radioactivity,  including 
alpha  and  beta,  in  units  of 
megabecquerels  (disintegrations  per 
minute  or  microcuries)  per  iOQ  square 
centimeters  removable  and  fixed  for 
surfaces,  megabecquerels  (microcuries) 
per  milliliter  for  water,  and  becquerels 
(picocuries)  per  gram  for  solids  such  as  ' 
soils  or  concrete;  and 

(ii)  Specify  the  survey  instrument(s) 
used  and  certify  that  each  instrument  is 
properly  calibrated  and  tested. 

(j)  Specific  licenses,  including  expired 
licenses,  will  be  terminated  by  written 
notice  to  the  licensee  when  the 
Commission  determines  that: 

(1)  Source  material  has  been  properly 
disposed; 

(2)  Reasonable  effort' has  been  made  to 
eliminate  residual  radioactive 
contamination,  if  present;  and 

(3)(i)  A  radiation  survey  has  been 
performed  whirJi  demonstrates  that  the 
premises  are  suitable  for  release  in 
accordance  with  NRC  requirements. 

(ii)  Other  information  submitted  by 
the  licensee  is  sufficient  to  demonstrate 
that  the  premises  are  suitable  for  release 
in  accordance  with  NRC  requirements. 


(k)  Specific  licenses  for  uranium  and 
thorium  milling  are  exempt  from 
paragraphs  (d)(4),  (0  and  (g)  of  this 
section  with  respect  to  reclamation  of 
tailings  impoundments  and/or  waste 
disposal  areas. 

8.  Section  40.4  J  is  revised  to  read  as 
follows: 

§  40.43    Renewal  of  licenses. 

(a)  Application  for  renewal  of  a 
specific  license  must  be  filed  on  NRC 
Form  314  and  in  accordance  with 
§40.31. 

(b)  (Reserved) 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

9.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53, 161, 182. 183.  68 
Stat.  929,  930.  948,  953,  954.  as  amended, 
sec.  234,  83  Stat.  444.  as  amended  (42  U.S.C. 
2071,  2073.  2201,  2232,  2233,  2282):  sees. 
201,  as  amended,  202.  204.  206,  88  Stat. 
1242,  as  amended,  1244, 1245. 1246  (42 
U.S.C.  5841,  5842,  5845,  5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135, 141,  Pub.  L.  97-425,  96  Stat 
2232.  2241  (42  U.S.C.  10155,  10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601,  see. 
10,  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486  sec.  2902, 106  Stat  3123  (42  U.S.C. 
5851).  Section  70.21(g)  also  issued  under  sec. 
122, 68  Stat.  939  (42  U.S.C.  2152).  Section 
70.31  also  issued  under  sec.  57d,  Pub.  L.  93- 
377,  88  Stat.  475  (42  U.S.C.  2077).  Sections 
70.36  and  70. 44  also  issued  under  sec.  184. 
68  Stat.  954,  as  amended  (42  U.S  C.  2234). 
Section  70.61  also  issued  under  sees.  186. 
187,  68  Stat  955  (42  U.S.C.  2236.  2237). 
Section  70.62  also  issued  under  sec.  108,  68 
Stat.  939,  as  amended  (42  U.S.C.  2138). 

10.  In  Section  70.4  a  definition  of  the 
term  principal  activities  is  added  in 
alphabetical  order  to  read  as  follows: 

§70.4    Definitions. 

Principal  activities,  as  used  in  this 
part,  means  activities  authorized  by  the 
license  which  are  essential  to  achieving 
the  purpose(s)  for  which  the  license  was 
issued  or  amended.  Storage  during 
which  no  licensed  material  is  accessed 
for  use  or  disposal  and  activities 
incidental  to  decontamination  or 
decommissioning  are  not  principal 
activities. 


§70.33    [Amended]. 

11.  Section  70.33  is  amended  by 
removing  and  reserving  paragraph  (b). 

12.  Section  70.38  is  revised  to  read  as 
follows; 

§  70.38    Expiration  and  termination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

(a)  Each  specific  license  expires  at  the 
end  of  the  day  on  the  expiration  date 
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(k)  Specific  licenses  for  uranium  and 
thorium  milling  are  exempt  from 
paragraphs  (d)(4).  (0  and  (g)  of  this 
section  with  respect  to  reclamation  of 
tailings  impoundments  and/or  waste 
disposal  areas. 

8.  Section  40.43  is  revised  to  read  as 
follows: 

§  40.43    Renewal  of  licenses. 

(a)  Application  for  renewal  of  a 
specificlicense  must  be  filed  on  NRC 
Form  314  and  in  accordance  with 
§40.31. 

(b)  (Reserved) 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

9.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53, 161. 182, 183,  68 
Stat.  929,  930,  948.  953.  954,  as  amended, 
sec.  234.  83  Stat.  444.  as  amended  (42  U.S.C. 
2071,  2073,  2201,  2232,  2233.  2282);  sees. 
201,  as  amended,  202,  204.  206.  88  Stat. 
1242,  as  amended,  1244, 1245, 1246  (42 
U.S.C.  5841,  5842,  5845,  5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135, 141,  Pub.  L.  97-425, 96  Stat 
2232,  2241  (42  U.S.C.  10155,  10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601 ,  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486  sec.  2902, 106  Stat.  3123  (42  U.S.C. 
5851).  Section  70.21(g)  also  issued  under  sec. 
122, 68  Stat.  939  (42  U.S.C.  2152).  Section 
70.31  also  issued  under  sec.  57d,  Pub.  L.  93- 
377,  88  Stat.  475  (42  U.S.C.  2077).  Sections 
70.36  and  70. 44  also  issued  under  sec.  184, 
68  Stat.  954,  as  amended  (42  US  C.  2234). 
Section  70.61  also  issued  under  sees.  186, 
187.  68  Stat.  955  (42  U.S.C.  2236.  2237). 
Section  70.62  also  issued  under  sec.  108, 68 
Stat.  939,  as  amended  (42  U.S.C.  2138). 

10.  In  Section  70.4  a  definition  of  the 
term  principal  activities  is  added  in 
alphabetical  order  to  read  as  follows: 

§70.4    Definitions. 

•       _  *         *        *         * 

Principal  activities,  as  used  in  this 
part,  means  activities  authorized  by  the 
license  which  are  essential  to  achieving 
the  purpose(s)  for  which  the  license  was 
issued  or  amended.  Storage  during 
which  no  licensed  material  is  accessed 
for  use  or  disposal  and  activities 
incidental  to  decontamination  or 
decommissioning  are  not  principal 
activities. 


§70.33    [Amended]. 

11.  Section  70.33  is  amended  by 
removing  and  reserving  paragraph  (b). 

12.  Section  70.38  is  revised  to  read  as 
follows: 

§  70.38    Expiration  and  termination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

(a)  Each  specific  license  expires  at  the 
end  of  the  day  on  the  expiration  date 


stated  in  the  license  unless  the  licensee 
has  filed  an  application  for  renewal 
under  §  70.33  not  less  than  30  days 
before  the  expiration  of  the  existing 
license.  If  an  application  for  renewal  has 
been  filed,  the  existing  license  expires  at 
the  end  of  the  day  on  which  the 
Commission  makes  a  final 
determination  to  deny  the  renewal 
application  or,  if  the  determination 
states  an  expiration  date,  the  expiration 
date  stated  in  the  determination. 

(b)  Each  specific  license  revoked  by 
the  Commission  expires  at  the  end  of 
the  day  on  the  date  of  the  Commission's 
final  determination  to  revoke  the 
license,  or  on  the  expiration  date  stated 
in  the  determination,  or  as  otherwise 
provided  by  Commission  Order. 

(c)  Each  specific  license  continues  in 
effect,  beyond  the  expiration  date  if 
necessary,  with  respect  to  possession  of 
special  nuclear  material  until  the 
Commission  notifies  the  licensee  in 
writing  that  the  license  is  terminated. 
During  this  time,  the  licensee  shall— 

(1)  Limit  actions  involving  special 
nuclear  material  to  those  related  to 
decommissioning;  and 

(2)  Continue  to  control  entry  to 
restricted  areas  until  they  are  suitable 
for  release  in  accordance  with  NRC 
requirements. 

(a)  Within  60  days  of  the  occurrence 
of  any  of  the  following,  consistent  with 
the  administrative  directions  in  §  70.5. 
each  licensee  shall  provide  notification 
to  the  NRC  in  writing  and  either  begin 
decommissioning  its  site,  or  any 
separate  building  or  outdoor  area  that 
contains  residual  radioactivity,  so  that 
the  building  or  outdoor  area  is  suitable 
for  release  in  accordance  with  NRC 
requirements,  or  submit  within  12 
months  of  notification  a 
decommissioning  plan,  if  required  by 
paragraph  (f)(1)  of  this  section,  and 
begin  decommissioning  upon  approval 
of  that  plan  if— 

(1)  Tne  license  has  expired  pursuant 
to  oaraeraph  (a)  or  (b)  of  this  section;  or 

(2)  The  licensee  has  decided  to 
permanently  cease  principal  activities, 
as  defined  in  this  part,  at  the  entire  site 
or  in  any  separate  building  or  outdoor 
area;  or 

(3)  No  principal  activities  under  the 
license  have  been  conducted  for  a 
period  of  24  months;  or 

(4)  No  principal  activities  have  been 
conducted  for  a  period  of  24  months  in 
any  separate  building  or  outdoor  area 
that  contains  residual  radioactivity  such 
that  the  building  or  outdoor  area  is 
unsuitable  for  release  in  accordance 
with  NRC  requirements. 

(e)  The  Commission  may  grant  a 
request  to  delay  or  postpone  initiation 
of  the  decommissioning  process  if  the 


Commission  determines  that  this  relief 
is  not  detrimental  to  the  public  health 
and  safety  and  is  otherwise  in  the  public 
interest.  The  request  must  be  submitted 
no  later  than  30  days  before  notification 
pursuant  to  paragraph  (d)  of  this 
section.  The  schedule  for    . 
decommissioning  set  forth  in  paragraph 
(d)  of  this  section  may  not  commence 
until  the  Commission  has  made  a 
determination  on  the  request. 

(f)(1)  A  decommissioning  plan  must 
be  submitted  if  required  by  license 
condition  or  if  the  procedures  and 
activities  necessary  to  carry  out 
decommissioning  of  the  site  or  separate 
building  or  outdoor  area  have  not  been 
previously  approved  by  the  Commission 
and  these  procedures  could  increase 
potential  health  and  safety  impacts  to 
workers  or  to  the  public,  such  as  in  any 
of  the  following  cases: 

(i)  Procedures  would  involve 
techniques  not  applied  routinely  during 
cleanup  or  maintenance  operations; 

(ii)  Workers  would  be  entering  areas 
not  normally  occupied  where  surface 
contamination  and  radiation  levels  are 
significantly  higher  than  routinely 
encountered  during  operation; 

(iii)  Procedures  could  result  in. 
significantly  greater  airborne 
concentrations  of  radioactive  materials 
than  are  present  during  operation;  or 

(iv)  Procedures  could  result  in 
significantly  greater  releases  of 
radioactive  material  to  the  environment 
than  those  associated  with  operation. 

(2)  The  Commission  may  approve  an 
alternate  schedule  for  submittal  of  a 
decommissioning  plan  required 
pursuant  to  paragraph  (d)  of  this  section 
if  the  Commission  determines  that  the 
alternative  schedule  is  necessary  to  the 
^fective  conduct  of  decommissioning 
operations  and  presents  no  undue  risk 
from  radiation  (o  the  public  health  and 
safety  and  is  otherwise  in  the  public 
interest. 

(3)  The  procedures  listed  in  paragraph 
(f)(1)  of  this  section  may  not  be  carried 
out  prior  to  approval  of  the 
decommissioning  plan. 

(4)  The  proposed  decommissioning 
plan  for  the  site  or  separate  building  or 
outdoor  area  must  include: 

(i)  A  description  of  the  conditions  of 
the  site  or  separate  building  or  outdoor 
area  sufficient  to  evaluate  the 
acceptability  of  the  plan: 

(ii)  A  description  of  planned 
decommissioning  activities; 

(iii)  A  description  of  methods  used  to 
ensure  protection  of  workers  and  the 
environment  against  radiation  hazards 
during  decommissioning; 

(iv)  A  description  of  the  planned  final 
radiation  survey;  and 
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(v)  An  updated  derailed  cost  astimate 
fordeeominissioning,  comparison  of 
that  astimate  with  paesent  fund»set 
aside  for  daeommissiojiing.  and  a  plan 
for  assuring  the  availability  of  adequate 
funds  for  completioil  of 
decommissijaning. 

(vi)  A  description  of  the  physical 
security  plan  and  material  control  and 
accounting  plan  prof  ision»  in  place 
during  decommissiohing. 

(vii)  For  decommi$sioning  plans 
calling  for  completion  of 
decommissioning  later  than  24.  months 
after  plan  approval,  n.  justiilcation  for 
the  delay  based  on  toe  criteria  in 
paragraph  (h)  of  thisisection. 

(5)  The  proposed  c  ecommissioning 
plan  will  be  approved  by  the 
Commission  if  the  in  formation  therein 
demonstrates  that  thi  decommissioning 
will  be  completed  as  soon  as  practical 
and  that  the  health  a  id  safety  of 
workers  and  the  pub  ic  will  be 
adequately  protectee . 

(g](l)  Except  as  provided  in  paragraph 
(h)  of  this  section,  lie  ensees  shall 
complete  decommissioning  of  the  site  or 
separate  building  or  )utdoor  area  as 
soon  as  practicable  h  ut  no  later  than  24 
months  following  thi!  initiation  of 
decommissioning. 

(2)  Except  as  provi  ded  in  paragraph 
(h)  of  this  section,  w  len 
decommissioning  in'  'olves  the  entire 
site,  the  licensee  sha  1  request  license 
termination  as  soon  i  s  practicable  but 
no  later  than  24  mon  ths  following  the 
initiation  ofdecomnrissioning. 

(h)  The  Commissic  n  may  approve  a 
request  for  an  altemj  te  schedule  for 
compJetion  of  decon  missioning  of  the 
site  or  separate  build  ing  or  outdoor  area, 
and  license  terminat  on  if  appropriate,  if 
the  Commission  deti  rmines  that  the    ^ 
alternative  is  warran  ed  by 
consideration  of  the  bllowing: 

(1)  Whether  it  is  te:hnicaHy  feasible 
to  complete  decomm  issioning  within 
the  allotted  24-mont  i  period; 

(2)  Whether  sufRci  ent  waste  disposal 
capacity  is  available  to  allow 
completion  of  decon  missioning  within 
the  allotted  24-montJ  i  period; 

(3)  Whether  a  sign  Hcant  volume 
reduction  in  wastes  i  squiring  disposal 
will  be  achieved  by  i  Mowing  short-lived 
radionuclides  to  dec  iv; 

(4)  Whether  a  sign  ficant  reduction  in 
radiation  exposujre  t(  i  workers  can  be 
achieved  by  allowinj  short-lived 
radionuclides  to  dec  ly;  and 

(5)  Other  site-spec  fie  factors  which 
the  Commission  ma>  consider 
appropriate  on  a  cas< -by-case  basis, 
such  as  regulatory  requirements  of  other 
government  agenciea,  law.suits,  ground- 
water treatment  acti\  ities.  monitored 
natural  ground-watei  restoration. 


actions  that' could  result  in  mom 
environmental  harm  than  defJensd 
cleanup,  and  other  factors  beyond  the 
control  of  the  liransee. 

(i)  Aft  the  final  step  in 
deeommisaioning,  the  licensee  shall — 

(1)  Certify  the  disposition  of  all 
licensed  material,  including 
accumulated  wastes,  by  submitting  a 
completed  NRC  Form  114  or  equivalent 
information;  and 

(2)  Conduct  a  radiation  survey  of  the 
premises  where  the  licensed  activities 
were  carried  out  and  submit  a  report  of 
th&  results  of  this  survey  unles»  the 
licensee  demonstrates  that  the  premises 
are  suitable  for  release  in  some  other- 
manner.  The  licensee  shall,  as 
appropriate — 

(i)  Report  levels  of  gamma  radiation  in 
units  of  millisieverts  (microroentgen) 
per  hour  at  one  meter  from  surfaces,  and 
report  levels  cf  radioactivity,  including 
alpha  and  beta,  in  units  of 
megabecquerels  (disinte^^ions  per 
minute  or  microcuries)  per  100  square 
centimeters  removable  and  fixed  for 
surfaces,  megabecquerels  (microcuries) 
per  milliliter  for  water,  and  becquerels 
(picocnries)  per  gram  for  solids  <nich  as 
soils  or  concrete;  and 

(ii)  Specify  the  survey  instrumentts) 
used  and  certify  that  each  instrument  is 
properly  calibrated  and  tested. 

(j)  Specihc  licenses,  including  expired 
licenses,  will  be  terminated  by  written 
notice  to  the  licensee  when  the 
Commission  determines  that: 

(1)  Special  nuclear  material  has  been 
properly  disposed; 

(2)  Reasonable  effort  has  been  made  to 
eliminate  residual  radioactive 
contamination,  if  present;  and 

(3)(i)  A  radiation  survey  has  been 
performed  which  demonstrates  that  the 
premises  are  suitable  for  release  in 
accordance  with  NRC  requirements;  or 

(ii)  Other  information  submitted  by 
the  licensee  is  sufficient  to  demonstrate 
that  the  premises  are  suitable  for  release 
in  accordance  with  NRC  requirements. 

PART  72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

13.  The  authority  citation  for  Fart  72 
continues  to  read  as  follows: 

Authority^  Sees.  31,  53.  57.  62.  63,  65;  69, 
81 .  161, 182,  183, 184, 186. 187. 189, 68  Stat. 
929,  930,  932.  933.  934.  935.  948,  953,  954, 
955,  as  amended,  sec.  234,  83  Stat.  444.  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095.  2099,  2111,  2201,  2232,  2233, 
2234.  2236.  2237,  2238.  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C  2021):  sec  201.  as  amended.  202.  206. 
88  Stat  124'2.  as  amended.  1244. 1246  (42 


U.S.C  5d41.  5842.  5848):  PUb.  L.  95-601.  sec. 
10.  92  Stat.  2961  as  amended  by  Pub.  L  102- 
486.  sec  2902. 106  Stat.  3123  (42  U.S.C. 
5861);,sec  IQZPub.  L  91-190,  83  Stat.  853 
(42  U.S.Q  4332).  Sees.  131, 132, 133, 135, 
137.  141,  Pub.  L  97-425,  96  Stat.  2229,  2230, 
2232,  2241,  sec.  148,  Pub.  L.  100-203,  101 
Stat.  1330-235  (42  U.S.C.  10T51,  10152, 
10153, 10155, 10157, 10161, 10168): 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L  100-203, 101 
Stat.  1330-232, 1330-236  (42  U.S.C 
10162(b),  10168(c),  (d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C 
2239);  sec.  134,  Pub.  L.  97-425,  96  StBt.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C  10165(g)). 
Subpart  I  also  issued  under  sees.  2(Z),  2(15)^ 
2(19),  117(a),  141(h),  Pub.  L.  97-425,  96  .Stat 
2202,  2208,  2204,  2222,  2244.  (42  U.S.C. 
10101, 10137(a),  10161<h)).  Subparts  K  and  L 
are  also  issued  undersea  133, 98  Stat  2230 
(42  U.S.C.  10153)  and  Sec  216(a)  96  Stat. 
2232  (42  U.S.C.  10198). 

14.  in  §  72.3,  a  definition,  of  the  term 
principal  activitie»is  added  in 
alphabetical  order  to  read  as  follows: 

§7Z3    OeUnitions. 

*  *         *         *        «.       ' 

Principal  activities,  as  used  in  this  . 
part,  means  activities  authorized  by  the 
license  which  are  essential  to  achieving 
the  purpose(s)  for  which  the  license  was 
issued  or  amended,  excluding  activities 
incidental  to  decontamination  or 
decommissioning. 

*  ^#        *        *        *- 

15.  Section  72.54  is  revised  to  read  as 
follows: 

§  72.54    Expiration  and  temiinatton  of 
lioense»and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

(a)  Each  specific  license  expires  at  the 
end  of  the  day  on  the  expiration  date 
stated  in  the  license  except  when  a 
licensee  has  filed  an  application  for 
renewal  pursuant  to  §  72.42  not  less 
than  24  months  before  the  expiration  of 
the  existing  license.  If  an  application  for 
renewal  has  been  filed  at  least  24 
months  prior  to  the  expiration  date 
stated  in  the  existing  license,  the 
existing  license  expires  at  the  end  of  the 
day  on  which  the  Commission  makes  a 
final  determination  to  deny  the  renewal 
application  or.  if  the  determination 
states  an  expiration  date,  the  expiration 
date  stated  in  the  determination. 

(b)  Each  specific  license  revoked  by 
the  Commission  expires  at  the  end  of 
the  day  on  the  date  of  the  Commission's 
final  determination  to  revoke  the  license 
or  on  the  expiration  date  stated  in  the 
determination  or  as  otherwise  provided 
by  Commission  Order. 

(c)  Each  specific  license  continues  in 
effect,  beyond  the  expiration  date  if 
necessary,  with  respect  to  possession  of 


licensed  material  until  the  Commission 

notifies  the  licensee  in  writing  that  the  de 

license  is  terminated.  During  this  time,  thi 
the  licensee  shall — 

(1)  Limit  actions  involving  spent  fuel  Mr 
or  other  licensed  materia)  to  those  pr 
related  to  decommissioning;  and  an 

(2)  Continue  to  control  entry  to 
restricted  areas  until  they  are  suitable  ra( 
for  release  in  accordance  with  NRC 
requirements.  foi 

(d)  As  required  by  §  72.42(d),  or  de 

within  60  days  of  the  occurrence  of  any  esi 

of  the  following,  consistent  with  the  de 

administrative  directions  in  §  72.4,  each  th( 

licensee  shall  notify  the  NRC  in  writing,  co 

and  submit  within  12  months  of  this  in( 

notification,  a  final  decommissioning  esl 

plan  and  begin  decommissioning  upon  ov 

approval  of  the  plan  if —  an 

(1)  The  licensee  has  decided  to  i 
permanently  cease  principal  activities,  sp 
as  defined  in  this  part,  at  the  entire  site  pri 
or  any  separate  building  or  outdoor  area  de 
that  contains  residual  radioactivity  such  I 
that  the  building  or  outdoor  area  is  in 
unsuitable  for  release  in  accordance  aci 
with  NRC  requirements;  or  IS) 

(2)  No  principal  activities  under  the  th< 
license  have  been  conducted  for  a  de 
period  of  24  months;  or  be 

(3)  No  principal  activities  have  been  sta 
conducted  for  a  period  of  24  months  in  I 
any  separate  building  or  outdoor  area  de 
that  contains  residual  radioactivity  such  wi 
that  the  building  or  outdoor  area  is  pn 
unsuitable  for  release  in  accordance  wi 
with  NRC  requirements.  wi 

(e)(1)  The  Commission  may  grant  a  de 

request  to  delay  or  postpone  initiafton  an 

of  the  decommissioning  process  if  the  to 

Commission  determines  that  this  relief  wi 

is  not  detrimental  to  the  public  health  ap 

and  safety  and  is  otherwise  in  the  public  ani 

interest.  The  request  must  be  submitted  dei 

no  later  than  30  days  before  notification  ( 

pursuant  to  paragraph  (d)  of  this  {)) 

section.  The  schedule  for  coi 

decommissioning  set  forth  in  paragraph  sej 

(d)  of  this  section  may  not  commence  so( 

until  the  Commission  has  made  a  mc 

determination  on  the  request.  de< 

(2)  The  Commission  may  approve  an  Co 

alternate  schedule  for  submittal  of  the  ( 

final  decommissioning  plan  required  of  i 

pursuant  to  paragraph  (d)  of  this  section  in\ 

if  the  Commission  determines  that  the  she 

alternate  schedule  is  necessary  to  the  as 

effective  conduct  of  decommissioning  mc 

operations  and  presents  no  undue  risk  de( 

from  radiation  to  the  public  health  and  Co: 

safety,  and  is  olherv\ise  to  the  public  ( 

interest.  req 

(0  The  proposed  final  eoi 

decommissioning  plan  must  include —  sitt 

(1)  A  description  of  the  current  an( 

conditions  of  the  site  or  .separate  the 

building  or  outdoor  area  sufficient  to  alt( 

evaluate  the  acceptability  of  the  plan;  cor 
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licensed  material  until  the  Commission 
notifies  the  licensee  in  writing  that  the 
license  is  terminated.  During  this  time, 
the  licensee  shall — 

(1)  Limit  actions  involving  spent  fuel 
or  other  licensed  material  to  those 
related  to  decommissioning;  and 

(2)  Continue  to  control  entry  to 
restricted  areas  until  they  are  suitable 
for  release  in  accordance  with  NRC 
requirements. 

(d)  As  required  by  §  72.42(d),  or 
within  60  days  of  the  occurrence  of  any 
of  the  following,  consistent  with  the 
administrative  directions  in  §  72.4,  each 
licensee  shall  notify  the  NRC  in  writing, 
and  submit  within  12  months  of  this 
notification,  a  final  decommissioning 
plan  and  begin  decommissioning  upon 
approval  of  the  plan  if — 

(1)  The  licensee  has  decided  to 
permanently  cease  principal  activities, 
as  defined  in  this  part,  at  the  entire  site 
or  any  separate  building  or  outdoor  area 
that  contains  residual  radioactivity  such 
that  the  building  or  outdoor  area  is 
unsuitable  for  release  in  accordance 
with  NRC  requirements;  or 

(2)  No  principal  activities  under  the 
license  have  been  conducted  for  a 
period  of  24  months;  or 

(3)  No  principal  activities  have  been 
conducted  for  a  period  of  24  months  in 
any  separate  building  or  outdoor  area 
that  contains  residual  radioactivity  such 
that  the  building  or  outdoor  area  is 
unsuitable  for  release  in  accordance 
with  NRC  requirements. 

(e)(1)  The  Commission  may  grant  a 
request  to  delay  or  postpone  initiafton 
of  the  decommissioning  process  if  the 
Commission  determines  that  this  relief 
is  not  detrimental  to  the  public  health 
and  safety  and  is  otherwise  in  the  public 
interest.  The  request  must  be  submitted 
no  later  than  30  days  tjefore  notification 
pursuant  to  paragraph  (d)  of  this 
section.  The  schedule  for 
decommissioning  set  forth  in  paragraph 
(d)  of  this  section  may  not  commence 
until  the  Commission  has  made  a 
determination  on  the  request. 

(2)  The  Commission  may  approve  an 
alternate  schedule  for  submittal  of  the 
final  decommissioning  plan  required 
pursuant  to  paragraph  (d)  of  this  section 
if  the  Commission  determines  that  the 
alternate  schedule  is  necessary  to  the 
effective  conduct  of  decommissioning 
operations  and  presents  no  undue  risk 
from  radiation  to  the  public  health  and 
safety,  and  is  otherwise  to  the  public 
interest. 

(0  The  proposed  final 
decommissioning  plan  must  include — 

(1)  A  description  of  the  current 
conditions  of  the  site  or  separate 
building  or  outdoor  area  sufficient  to 
evaluate  the  acceptability  of  the  plan; 


(2)  The  choice  of  the  ahemative  for 
decommissioning  with  a  description  of 
the  activities  involved; 

(3)  A  description  of  controls  and 
limits  on  procedures  and  equipment  to 
protect  occupational  and  public  health 
and  safety; 

(4)  A  description  of  the  planned  final 
radiation  survey;  and 

(5)  An  updated  detailed  cost  estimate 
for  the  chosen  alternative  for 
decommissioning,  comparison  of  that 
estimate  vdth  present  funds  set  aside  for 
decommissioning,  and  plan  for  assuring 
the  availability  of  adequate  fijnds  for 
completion  of  decommissioning 
including  means  for  adjusting  cost 
estimates  and  associated  funding  levels 
over  any  storage  or  surveillance  period; 
and 

(6)  A  description  of  technical 
specifications  and  quality  assurance 
provisions  in  place  during 
decommissioning. 

(g)  For  final  decommissioning  plans 
in  which  the  major  dismantlement 
activities  are  delayed  by  first  placing  the 
ISFSI  or  MRS  in  storage,  planning  for 
these  delayed  activities  may  be  less 
detailed.  Updated  detailed  plans  must 
be  submitted  and  approved  prior  to  the 
.start  of  these  activities. 

(h)  If  the  final  decommissioning  plan 
demonstrates  that  the  detjommissioning 
will  be  completed  as  soon  as 
practicable,  performed  in  accordance 
with  the  regulations  in  this  chapter,  and 
will  not  be  inimical  to  the  common 
defense  and  security  or  to  the  health 
and  safety  of  the  public,  and  after  notice 
to  interested  persons,  the  Commission 
will  approve  the  plan  subject  to  any 
appropriate  conditions  and  limitations 
and  issue  an  order  authorizing 
decommissioning. 

(iMl)  Except  as  provided  in  paragraph 
(j)  of  this  section,  each  licensee  shall 
complete  decommissioning  of  the  site  or 
separate  building  or  outdoor  area  as 
soon  as  practicable  but  no  Ir.ter  than  24 
months  following  approval  of 'he  final 
decommissioning  plan  by  the 
Commission. 

(2)  Except  as  provided  in  paragraph  (j) 
of  this  section,  when  decommissioning 
involves  the  entire  site,  each  i  censee 
shall  request  hcense  terminatioii  as  soon 
as  practicable  but  no  later  than  24 
months  following  approval  of  the  fina; 
decommissioning  plan  by  the 
Commission. 

(j)  The  Commission  may  approve  a 
request  for  an  alternate  schedule  for 
completion  of  decommissioning  of  the 
site  or  separate  building  or  outdoor  area, 
and  license  termination  if  appropriate,  if 
the  Commission  determir>es  that  the 
alternate  schedule  is  warranted  by 
consideration  of  the  following; 


(1)  Whether  it  is  technically  feasible 
to  complete  decommissioning  within 
the  allotted  24-monlh  period; 

(2J  Whether  sufficient  waste  disposal 
capacity  is  available  to  allow 
completion  of  decommissioning  within 
the  allotted  24-month  period; 

(3)  Whether  a  significant  volume 
reduction  in  wastes  requiring  disposal 
will  be  achieved  by  allowing  short-lived 
radionuclides  to  decay; 

(4)  Whether  a  significant  reduction  in 
radiation  exposure  to  workers  can  be 
achieved  by  allowing  short-lived 
radionuclides  to  decav;  and 

(5)  Other  site-specific  factors  that  the 
Commission  may  consider  appropriate 
on  a  case-by-case  basis,  such  as 
regulatory  requirements  of  other 
government  agencies,  lawsuits,  ground- 
water treatment  activities,  monitored 
natural  ground-water  restoration, 
actions  that  could  result  in  more 
environmental  harm  than  deferred 
cleanup,  and  other  factors  bewnd  the 
control  of  the  licensee. 

(k)  As  ttie  final  step  in 
decommissioning,  the  licensee  shall — 

(1)  Certify  the  disposition  of  all 
licensed  material,  including 
accumulated  wastes,  by  submitting  a 
completed  NRC  Form  314  or  equivalent 
information;  and 

(2)  Conduct  a  final  radiation  sur\ey  of 
the  premises  where  the  licensed 
activities  were  conducted  and  submit  a 
report  of  the  resuhs  of  this  survey,, 
unless  the  licensee  demonstrates  that 
the  premises  are  suitable  for  release  in 
some  other  manner.  The  licensee  shall, 
as  appropriate — 

(ij  Report  levels  of  gamma  radiation  in 
units  of  millisieverts  (microroentgen) 
per  hour  at  one  meter  from  surfaces,  and 
report  levels  of  radioactivity,  including 
alpha  and  beta,  in  units  ot 
megabecquerels  (disintegrations  per 
minute  or  microcuriesj  per  100  square 
centimeters  removable  and  fixed  for 
surfaces,  megabecquerels  (microcuries) 
per  milliliter  for  water,  and  becquerels 
(picocuries)  per  gram  for  solids  such  as 
soils  or  cx)ncrete;  and 

(ii)  Specify  the  survey  instrument(s) 
used  and  certify  that  each  instrument  is 
properly  calibrated  and  tested. 

(1)  Specific  licenses,  including 
expired  licenses,  will  be  terminated  by 
written  notice  to  the  licensee  when  the 
Commission  determines  that — 

(1)  The  decommissioning  has  been 
,)erforraed  in  accordance  with  the 
appf-oved  final  decommissioning  plan 
and  the  order  authorizing 
decommissioning;  and 

(2)(i)  A  radiation  survey  has  been 
performed  which  demonstrates  that  the 
premises  are  suitable  for  release  in 
accordance  with  NRC  requirements;  or 
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(ii)  Other  information  submitted  by 
the  licensee  is  suffic^nt  to  demonstrate 
that  the  premises  areisuitable  for  release 
in  accordance  with  I^C  requirements. 

16.  In  §  72.86.  paragraph  (b).  is 
revised  to  read  as  follows: 

§72.86    Criminal  penalties. 


(b)  The  regulations 
are  not  issued  under 
ISli.  or  1610  for  the 
223  are  as  follows:  §« 
72.4.  72.5.  72.7.  72.8 
72.20.  72.22.  72.24.  7t 
72.34.72.40.72.46.7  2 
72.62,72.84.72.86.7  2 
72.120,  72.122.  72.121 
72.130.72.182.72.191 
72.204.  72.206.  72.21 ) 
72.230.  72.236,  72.23  i 


in  this  Part  72  that 
Sections  161b. 
)urposes  of  Section 
72.1.  72.2,  72.3. 
72.9.72.16.72.18. 
.26.  72.28.  72.32. 

56.  72.58.  72.60. 

90.  72.96.  72.108. 

72.126.  72.128. 

72.200.  72.202. 

72.214.  72.220. 
i.and  72.240. 


Conforming  Amendn  lent 

The  following  amend 
I  of  Title  10  generally 
to  10  CFR  Parts  30 
is  found  in  Part  2  oft 
regulations.  This  ame^d 
particularly  importa 
updating  cross- reference 
amendment  to  10  CF:  [ 
C  updates  and  modi 
severity  levels, 
a  policy  statement  of 
and  not  a  regulation, 
i.ssuing  the  amendmejit 
Commission's  enforcement 
CFR  Part  2.  Appendi 
without  public  commfent 


fies 
Becau  se 


ment  to  Chapter 
updates  citations 
.  70  and  72  and 
he  NRC 
ment  is 
as  it  goes  beyond 
citations.  The 
Part  2.  Appendi.x 
the  examples  of 
Appendix  C  is 
he  Commission 
he  Commission  is 
to  the 

policy  in  10 
C  in  final  form 


PART  2— RULES  OF 
DOMESTIC  LICENSING 
AND  ISSUANCE  OF 


17.  The  authority  c 
c  ontinues  in  part  to  r4ad 

Authority:  Sec.  1bl.6l 
Hm*-niipd  (42  II.S.C.  220 
1242.  ds  amended  (42  I! 


18.  In  Appendix  C 
Supplement  VI.  Sect! 
by  revising  paragraph 
lidding  a  new  paragrafch 


Appendix  C — Genera 
Policy  and  Procedure 
Fnforcement  Actions 


Suppiefnent  VI — Fuel  C^cle 
Operations 

C  .Soverity  Lewi  111— 
fort'xample; 


\*.  A  failure  to  submit  ^n 
tiLCordance.with  the  reqi 
of  10  CFR  part  150: 

10.  A  failure  to  receiv 
iippmvi'l  prior  to  thfi  imil 


'RACTICE  FOR 
PROCEEDINGS 
ORDERS 


ation  for  Part  2 
as  follows: 


Slat  948.  a.s 
):SM.  201.  88  Stilt 
S.C.  S841) 


J  10  CFR  Part  2. 
n  C  is  amended 
i  9,  and  10.  and  by 
11.  as  follows: 


Statement  of 
for  NRC 


and  .Materials 

idlations  iiivolviiiu 


.\Kt;  Form  241  in 
irrnients  in  §150.20 

required  NRC 
enu-ntation  of  a 


change  in  licensed  activities  that  has 
radiological  or  programmatic  significanc*. 
such  as.  a  change  in  ownership;  lack  of  an 
R.SC)  or  replacement  of  an  RSO  with  an 
unqualified  individual:  a  change  in  the 
location  where  licensed  activities  are  being 
conducted,  or  where  licensed  material  is 
being  stored  where  the  new  facilities  do  no 
meet  safety  guidelines:  or  a  change  in  the 
quantity  or  type  of  radioactive  material  being 
processed  or  used  that  has  radiological 
significance;  or 

11.  A  significant  failure  to  meet 
decommissioning  requirements  including  a 
failure  to  notify  the  NRC  as  required  by 
regulation  or  license  condition,  substantial 
failure  to  meet  decommissioning  standards, 
failure  to  conduct  and/or  complete 
decommissioning  activities  in  accordance 
with  regulation  or  license  condition,  or 
failure  to  meet  required  schedules  without 
adequate  justification. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  July.  1994. 

For  the  Nuclear  Regulator^-  (kimmission. 
John  C.  Hoyle. 

Acting  Secretary  of  the  Commission 
IFR  Doc.  94-17206  Filed  7-14-94:  8:45  ami 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  701,  709,  745,  747.  790, 
791,792.  793  and  794 

Change  of  Addresses  and 
Redesignation  of  Offices 

AGENCY:  National  Credit  Union 
Administration  ("NCUA"). 
action:  Final  rule. 


SUMMARY:  NCUA  moved  the  location  of 
its  central  office  from  Washington.  DC 
to  Alexandria.  VA  in  September,  1993. 
This  document  updates  various  sections 
of  NCUA's  Rules  and  Regulations  to 
reflect  the  agency's  current  address. 
Several  additional  changes  are  made. 
First,  a  correction  to  a  referenced 
subpart  in  the  regulations  is  made. 
Set.ond.  NCUA's  Administrative  Office 
was  renamed  the  Office  of 
Administration  several  years  ago. 
References  to  the  Administrative  Office 
are  changed  to  the  Office  of 
Administration.  Third,  in  1990  NCUA 
switched  from  the  government  wide  GS 
pay  system  to  its  own  CU  (credit  union) 
system.  References  to  GS  pay  are 
changed  to  CU  pay.  Fourth,  in  February. 
1994.  NCUA  established  two  new 
offices,  the  Office  of  Community 
Development  Credit  Unions  and  the 
Office  of  Chief  Economist  and  Policy 
Analysis.and  placed  the  Central 
Liquidity  Facility  within  the  Office  of 
Examination  and  Insurance.  In  addition, 
in  May.  1994.  the  Office  of  Training  and 


Development  was  established  and 
certain  functions  were  moved  from  one 
office  to  another  as  a  result  of 
streamlining  studies  done  both  by 
agency  staff  and  an  outside  consulting 
firm.  Descriptions  of  these  changes  as 
well  as  some  minor  changes  in  other 
office  descriptions  are  made  to  the 
appropriate  regulation. 
EFFECTIVE  DATE:  July  15. 1994. 
ADDRESSES:  National  Credit  Union 
Administration.  1775  Duke  Street, 
Alexandria,  VA  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT; 
Hattie  M.  Ulan.  Special  Counsel  to  the 
General  Counsel,  at  703-518-6540. 
SUPPLEMENTARY  INFORMATION:  NCUA's 
central  office  location  changed  from 
1776  G  Street.  NW..  Washington,  DC 
20456  to  1775  Duke  Street,  Alexandria, 
VA  22314-3428  in  September.  1993. 
The  change  in  address  is  made  in  parts 
701, 709.  745,  747. 791. 792,  793  and 
794  of  NCUA's  Regulations.  In  July  of 
1991.  NCUA  revised  part  747  of  the 
Regulations  (see  56  FR  37828,  8/9/91). 
This  part  sets  forth  procedures  for 
various  administrative  actions.  Under 
the  earlier  version  of  part  747,  subpart 
L  (12  CFR  §  747.1201  et  seq.)  described 
the  procedures  for  appeal  of  a  notice  of 
disapproval  of  a  change  in  senior 
executive  officers.  These  procedures  are 
found  in  subpart  J  of  the  current  version 
of  part  747.  Section  701.14(0  refers  to 
the  now  nonexistent  subpart  L.  A 
correction  is  made  to  this  reference  in 
§  701.14(0.  NCUA's  Office  of 
Administration  was  previously  titled 
the  Administrative  Office.  Parts  792  and 
794  contain  several  references  to  the 
Administrative  Office.  These  have  all 
been  changed  to  the  Office  of 
Administration.  Section  792.5(b) 
contains  several  references  to  GS  pay.  In 
1990,  NCUA  switched  from  the  GS  pay 
system  to  its  own  CU  pay  system.  The 
references  in  §  792.25(b)  are  changed 
from  GS  to  CU. 

In  February.  1994,  the  NCUA  Board 
established  two  new  offices,  the  Office 
of  Community  Development  Credit 
Unions  and  the  Office  of  the  Chief 
Economist  and  Policy  Analysis.  The 
Board  also  placed  the  Central  Liquiditv 
Facility  within  the  Office  of 
Examination  and  Insurance.  The  Office 
of  Community  Development  Credit 
Unions  will  administer  the  Community 
De\'elopment  Revolving  Loan  Program'. 
This  Program  is  currently  described  in 
paragraph  790.2(e).  Paragraph  790.2(e) 
is  deleted  and  the  information  is  moved 
to  the  new  description  of  the  Office  of 
Community  Development  Credit  Unions" 
in  new  paragraph  790.2(b)(l 3). 
Description  of  the  Office  of  the  Chief 
Economist  and  Policy  Analysis  is  foiuid 
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in  new  paragraph  790.2(b)(14).  Some  of 
the  functions  contained  in  the  current 
description  of  the  Office  of  Examination 
and  Insurance  will  now  be  done  by  the 
Office  of  the  Chief  Economist  and  Policy 
Analysis.  These  functions  have  been 
deleted  from  the  description  of  the 
Office  of  Examination  and  Insurance. 
The  current  description  of  the  Central 
Liquidity  Facility  currently  found  in 
paragraph  790.2(d)  goes  into  more  detail 
than  other  office  descriptions.  Deletions 
and  other  modifications  have  been  made 
and  the  CLF  description  is  now  part  of 
the  description  of  the  Office  of 
Examination  and  Insurance  and  appears 
as  new  paragraph  790.2(bK6)(iii). 

In  the  early  part  of  1994,  streamlining 
studies  of  the  central  office  by  both 
agency  staff  and  an  outside  consulting 
firm  were  completed.  In  May,  1994, 
results  of  the  streamlining  studies  were 
implemented.  The  Office  of  Training 
and  Development  was  established  and  is 
described  in  new  paragraph 
790.2(b)(15).  This  new  training  office 
has  taken  over  some  of  the  functions  of 
the  Office  of  Human  Resources. 
Appropriate  changes  have  been  made  to 
the  description  of  the  Office  of  Human 
Resources  found  in  paragraph 
790.2(b)(9}.  The  responsibility  for  initial 
Freedom  of  Information  Act  requests 
was  moved  from  the  Office  of 
Administration  to  the  Office  of  General 
Counsel.  The  resulting  changes  are 
made  to  paragraphs  790.2^bK3). 
790.2(b)(8),  792.2(f).  and  792.2(g)  (1) 
and  (2).  A  clarification  is  also  made  to 
the  description  of  the  NCUA  Board  in 
paragraph  790.2(b)(1). 

Since  ail  of  these  changes  are  either 
housekeeping  and  do  not  have  any 
substantive  effect  on  credit  unions  or 
merely  provide  the  description  of 
offices,  the  Board  finds  it  unnecessary  to 
either  issue  a  proposed  rule  or  to  have 
a  delayed  effective  date.  Therefore  these 
changes  are  issued  in  final  fonn  and  are 
effective  upon  publication. 

Regulatory  Procedures 

Reguiatory'FIexJbility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  regulation  may 
have  on  a  substantial  number  of  small 
credit  unions  (primarily  those  under  $1 
million  in  assets).  The  types  of  changes 
made  by  this  rule  have  no  economic 
impact  on  credit  unirais.  These  are 
merely  housekeeping  changes. 
Therefore,  the  NCUA  Board  has 
determined  and  certifies  that,  under  the 
authority  granted  in  5  U.S.C.  605(b).  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
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in  new  paragraph  790.2(b)(14).  Some  of 
the  functions  contained  in  the  current 
description  of  the  Office  of  Examination 
and  Insurance  will  now  be  done  by  the 
Office  of  the  Chief  Economist  and  Policy 
Analysis.  These  functions  have  been 
deleted  from  the  description  of  the 
Office  of  Examination  and  Insurance. 
The  current  description  of  the  Central 
Liquidity  Facility  currently  found  in 
paragraph  790.2(d)  goes  into  more  detail 
than  other  office  descriptions.  Deletions 
and  other  modifications  have  been  made 
and  the  CLF  description  is  now  part  of 
the  description  of  the  Office  of 
Examination  and  Insurance  and  appears 
as  new  paragraph  790.2(bM6)(iii). 

In  the  early  part  of  1994,  streamlining 
studies  of  the  central  office  by  both 
agency  staff  and  an  outside  consulting 
firm  were  completed.  In  May.  1994. 
results  of  the  streamlining  studies  were 
implemented.  The  Office  of  Training 
and  Development  was  established  and  is 
described  in  new  paragraph 
790.2(b)(15).  This  new  training  office 
has  taken  over  some  of  the  functions  of 
the  Office  of  Human  Resources. 
Appropriate  changes  have  been  made  to 
the  description  of  the  Office  of  Human 
Resources  found  in  paragraph 
790.2(b)(9).  The  responsibility  for  initial 
Freedom  of  Information  Act  requests 
was  moved  from  the  Office  of 
Administration  to  the  Office  of  General 
Counsel.  The  resulting  changes  are 
made  to  paragraphs  790.2^bK3). 
790.2(b)(8).  792.2(0.  and  792.2(g)  (1) 
and  (2).  A  clarification  is  also  made  to 
the  description  of  the  NCUA  Board  in 
paragraph  790.2(b)(1). 

Since  all  of  these  changes  are  either 
housekeeping  and  do  not  have  any 
substantive  effect  on  credit  unions  or 
merely  provide  the  description  of 
offices,  the  Board  finds  it  unnecessary  to 
either  issue  a  proposed  rule  or  to  have 
a  delayed  effective  date.  Therefore  these 
changes  are  issued  in  final  form  and  are 
effective  upon  publication. 

Regulatory  Procedures 

Reguiatory'FJexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  regulation  may 
have  on  a  substantial  number  of  small 
credit  unions  (primarily  those  under  $1 
million  in  assets).  The  types  of  changes 
made  by  this  rule  have  no  economic 
impact  on  credit  unitms.  These  are 
merely  housekeeping  changes. 
Therefore,  the  NCUA  Board  has 
determined  and  certifies  that,  under  the 
authority  granted  in  5  U.S.C.  605(b).  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantia! 


number  of  small  credit  unions. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

Paperwork  Reduction  Act 

This  final  rule  does  not  change  any 
papenvork  requirements. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  Since  these 
are  housekeeping  changes  only,  there  is 
no  effect  on  state  interests. 

List  of  Subjects 

12  CFR  Parts  701,  709,  745,  747,  790, 
791,  793  and  794 

Credit  unions. 

By  the  National  Credit  Union 
Administration  Board  on  July  8. 1994. 
Hattie  M.  UUn, 
Acting  Secretary  of  the  Board. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  12  CFR  Ch.  VII  is 
amended  as  set  forth  below. 

PART  701— ORGANIZATJON  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755. 1756. 
1757,  1759,  1761a,  1761b,  1766.  1767, 1782. 
1784,  1787,  1789,  and  Public  Law  101-73. 
Section  701.6  is  also  authorized  by  31  U.S.C. 
3717.  Section  701.31  is  also  authorized  bv  12 
U.S.C.  1601,  etseq..  42  U.S.C.  1981  and  42 
U.S.C.  3601-1610.  Section  701.35  is  also 
authorizod  by  12  U.S.C  4311-4312. 

PART  709— INVOLUNTARY 
LIQUIDATION  AND  CREDITOR  CLAIMS 

2.  The  authority  citation  for  part  709 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766;  Pub.  L.  101-73; 
103  Slat.  183,  530  (1989).(12  U.S.C  1787  ei 
seq.). 

PART  745— SHARE  INSURANCE  AND 
APPENDIX 

3.  The  authority  citation  for  part  745 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766, 12  U.S.C.  1781, 
12  U.S.C.  1789. 

PART  747— ADMINISTRATIVE 
ACTIONS,  ADJUDICATIVE  HEARINGS, 
AND  RULES  OF  PRACTICE  AND 
PROCEDURE 

4.  The  authority  citation  for  part  747 
continues  to  read  as  follows: 


Aalkarity:  12  U.S.C  1766. 12  U.S.C  1786. 
12  U.SjC.  1784. 12  U.S.C  1787. 


PART  790-DESCRIPTION  OF  NCUA; 
REQUESTS  FOR  AGENCY  ACTION 

5.  The  authority  citation  for  part  790 
is  revised  to  read  as  follows: 

Authoritv:  12  U.S.C.  1766, 12U  S.C.  1789. 
12  U.S.C.  1795f. 

PART  791— RULES  OF  NCUA  BOARD 
PROCEDURE;  PROMULGATION  OF 
NCUA  RULES  AND  REGULATIONS; 
PUBLIC  OBSERVATION  OF  NCUA 
BOARD  MEETINGS 

6.  The  authority  citation  for  part  791 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1766. 1789  and  5 
U.S.C.  552b. 

PART  792— REQUESTS  FOR 
INFORMATION  UNDER  THE  FREEDOM 
OF  INFORMATION  ACT  AND  PRIVACY 
ACT,  AND  BY  SUBPOENA;  SECURITY 
PROCEDURES  FOR  CLASSIFIED 
INFORMATION 

7.  The  authority  citation  for  part  792 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1766,  12  U.S.C  1789, 
12  U.S.C  1795f.  5  U.S.C  552,  5  U.S.C.  552a. 
Executive  Orders  12600  and  12356. 

PART  793— TORT  CLAiMS  AGAJNST 
THE  GOVERNMENT 

8.  The  authority  citation  for  part  793 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1766. 

PART  794— ENFORCEMENT  OF  NON- 
DISCRfMINATION  ON  THE  BASIS  OF 
HANDICAP  IN  PROGRAMS  OR 
ACTTVITIES  CONDUCTED  BY  THE 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 

9.  The  authority  citation  for  part  794 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  794. 

§§701.1,  701.2,  701.31,  747.306.  793.2 
[Amended] 

10.  Remove  the  address  "Washington, 
DC  20456"  and  add.  in  its  place,  the 
address  "1775  Duke  Street.  Alexandria, 
VA  22314-3428"  in  the  following 
places: 

(a)  §701.1: 
(bj§  701.2(b); 
(c)§  701.2(c): 

(d)  §  701.31(d)(3)  (two  Umes); 

(e)  §  747.306(b); 
(D  §  793.2(c). 

11.  Remm-e  the  address  "1 776  G 
Street,  NVV.,  Washington,  DC  20456' 
and  add.  in  its  place  the  address  "17/5 
Duke  Street.  Alexandria.  VA  22314- 
3428"  in  the  following  places: 

(a)§709^(cUl); 
(b)§  709.9(b); 
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(c)  §  745.202(a); 

(d)  §  747.609(d): 

(e)  §  747.616; 
(n§  791.8(c): 
(g)  §  792.2(g)(1); 
(h)§  792.22(a); 
(i)  §  792.26(a): 
(i)  §  792.27(a); 
(k)  §  792.27(c): 
(1)  §  792.40. 

12.  Remove  the  address  "1776  G 
Street  N\V..  Room  7261.  Washington. 
DC  20456"  and  replace  it  with  "1775 
Duke  Street.  Alexar  dria.  VA  22314- 
3428"  in  §  794.1 70(:). 

13.  Section  701.1 1(0  is  amended  by 
revising  the  last  sen  tence  to  read  as 
follows: 

§701.14    Change  in  9tficia(  or  senior 
executive  officer  In  credit  unions  that  are 
newty  chartered  or  are  in  troubied 
condition. 
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(0  •  •  •  The  Not 
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§747.307    Hearing, 
(a)  Upon  receipt 
hearing  which  com 
the  NCUA  Board  wi 
hearing  to  commem  e 
following  30  days  ir 
DC  metropolitan  artja 
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adding  new  paragraph  (b)(6)(iii);  by 
adding  a  new  fourth  sentence  to 
paragraph  (b)(8);  by  removing  the  word 
"training."  from  the  fourth  sentence  of 
paragraph  (b)(9);  by  adding  new 
paragraphs  (b)  (13).  (14)  and  (15)  and  by 
removing  paragraphs  (d)  and  (e)  to  read 
as  follows: 

§  790.2    Central  and  regional  office 
organization. 

•  *        •        •        • 

(b)*  *  * 

(D*   *  •  The  Chairman  shall  be  the 
spokesman  for  the  Board  and  shall 
represent  the  Board  and  the  NCUA  in  its 
official  relations  with  other  branches  of 
the  government.  *  *  • 

•  *        •        •        * 

(6)  Office  of  Examination  and 
Insurance.  •   •   • 

(iii)  NCUA  Centra!  Liquidity  Facility 
(CLF).  The  CIJ"  was  created  to  improve 
general  financial  stability  by  providing 
funds  to  meet  the  liquidity  needs  of 
credit  unions.  It  is  a  mixed-ownership 
Government  corporation  under  the 
Government  Corporation  Control  Act 
(31  U.S.C.  9101.efseq.).  TheCLFis 
managed  by  the  NCUA  Board,  which 
acts  as  the  CLF  Board  of  Directors.  The 
Chairman  of  the  NCUA  Board  is  the 
Chairman  of  the  CLF  Board  of  Directors 
The  Secretary  of  the  Board  serves  as  the 
Set:retary  of  the  CLF, 
*•*♦•■ 

(8)  *   •  •  The  Office  has 
responsibility  forproces.sing  Freedom  of 
Information  Act  requests  and  appeals 


(13)  Office  of  Community 
Development  Credit  Unions.  This  Office 
is  responsible  for  coordinating  NCUA 
policy  as  it  relates  to  community 
development  credit  unions,  including 
those  credit  unions  designated  as  "low- 
income."  The  Office  administers  the 
Community  Development  Revolving 
Ixian  Progrnm  for  Credit  L'nions 
(Program).  This  Program  was  funded 
from  a  congressional  appropriation  and 
serves  as  a  loan  and  technical  assistance 
vehicle  for  low-income  credit  unions. 
The  Office  Director  serves  as  Program 
Chairman  and  authorizes  loans  and 
technical  assistance  to  participating 
credit  unions.  The  Program  is  governed 
by  part  705  of  subchapter  A  of  this 
chapter. 

(14)  Office  of  Chief  Economist  and 
Policy  Development.  The  Office  is 
responsible  for  developing  and 
conducting  research  projects  and 
analytical  studies  in  support  of  NCUA 
programs,  including  the  fields  of 
cooperative  thrift,  credit,  investments 
and  the  impact  of  the  national  economy 


on  the  credit  union  movement.  The 
Office  will  make  periodic  reports  on  its 
activities  for  the  information  and  use  of 
agency  staff,  credit  union  officials,  state 
credit  union  super\'isory  authorities.   ■ 
and  other  governmental  and  private 
groups.  The  Office  also  provides  policy 
advice  to  the  Board  and  senior  agency 
staff. 

(15)  Office  of  Training  and 
Development.  This  Office  provides  a 
comprehensive  program  for  the  training 
and  development  of  NCUA's  staff.  The  . 
Office  is  responsible  for  developing 
policy,  consistent  with  the  Government 
Employees  Training  Act.  related  to  its 
training  program^  for  providing  training 
opportunities  equitably  so  that  all 
employees  have  the  skills  necessary  to 
help  meet  the  agency's  mission;  for 
evaluating  the  agency's  training  and 
development  efforts;  and  for  ensuring 
that  the  agency's  training  monies  are 
spent  in  a  cost  efficient  manner  and  in 
accordance  with  the  law. 

*  •        •        *        *' 

18.  Section  792.2  is  amended  by 
revising  the  second  sentence  of 
paragraph  (f).  the  first  sentence  of 
paragraph  (g)(1)  and  the  last  sentence  of 
paragraph  (g)(2)  as  follows:  . 

§  792.2    Information  made  available  to  the 
public  and  requests  for  such  information. 

*  •         •         •         * 

(f)  Information  centers.  '   *   *  The 
Freedom  of  Information  Officer  of  the 
Office  of  General  Counsel  is  responsible 
for  the  operations  of  the  Information 
Center  maintained  at  the  Central  Office. 

•       *       * 

(g)  Methods  of  request. 

(1) /nd/ces.  Requests  for  indices 
should  be  made  to  NCUA,  Office  of 
General  Counsel,  1775  Duke  Street. 
Alexandria,  VA  22314-3428.  •   *   * 

(2)  All  other  records.  *   *   *  When  the 
location  of  requested  records  is  not 
known,  or  it  is  known  that  such  records 
are  located  in  the  Central  Office,  the 
request  should  be  addressed  to  the 
Freedom  of  Information  Officer  of  the 
Office  of  General  Counsel  at  the  address 
noted  in  paragraph  (g)(1)  of  this  section. 

*  •        *     -"  «        * 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Parts  108, 120,  and  123 
Media  Policy  Rule 

agency:  Small  Business  .Admini.stratioii 
(SBA). 

ACTION:  Final  rule. 


SUMMARY:  SBA  is  repealing  its  media 
policy  or  opinion  molder  rule.  Under 
Ibis  final  regulation,  creditworthy  small 
business  concerns  engaged  in  media 
activity  will  be  eligible  to  be  considered 
for  SBA  financial  assistance  unless  they 
are  otherwise  ineligible.  Under  the  final 
regulation,  SBA  reserves  the  right  to 
withhold  financial  assistance  on  a  case- 
hy-case  basis  when  the  extension  of 
assistance  would  be  in  violation  of  a 
statute  or  the  Constitution.  This  action 
is  being  taken  to  enable  SBA  to  promote 
job  growth  and  economic  developmeiit 
by  making  SBA  financial  assi.stance 
available  to  a  larger  number  of  small 
business  concerns. 

EFFECTIVE  DATE:  fuly  15,  1994.  The 
amendment  of  Part  123  is  effective  for 
disa.sters  which  occur  on  or  after  Jujy 
15,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  R.  Cox.  Assistant  Administrator  for 
Financial  Assistance,  202/20.'>-6490. 

SUPPLEMENTARY  INFORMATION:  On  April 
.S,  1994,  SBA  published  in  the  Federal 
Register  a  proposed  regulation  repealing 
its  media  policy  rule  (59  FR  15872). 
SBA' received  143  ( omments  which 
favored  the  repeal,  and  two  comments 
against  it.  The  majority  of  the 
affirmative-commenters  represented  the 
owners  of  motion  pictore  theaters  and 
bookstores.  They  noted  that  the 
proposed  repeal  by  the  Agent;y  would 
allow  many  small  business  coni:erns 
throughout  the  country,  but  particularly 
in  rural  areas,  to  obtain  urgently  needed 
financial  assistance  for  maintenance, 
upgrading,  and  growth.  While  one  of  the 
tommenters  favored  the  proposed 
repeal,  he  voiced  concern  about  SBA 
providing  financial  assistance  to  adult 
motion  picture  theaters.  As  is  noted 
below,  SBA  will  consider  the 
constitutional  and  legal  implications  of 
the  repeal  of  the  present  rule,  as  they 
arise  on  a  case-by-case  basis.  However, - 
the  Agency  does  not  consider  the.need 
to  deal  wjfh  these  implications  as  ' 
sufficient  to  prevent  it  from  going 
forward  with  the  general  repeal. 
Accordingly,  the  Agency  is 
promulgating  the  repeal  is  propo.«ed. 

Under  SBA 's  existent  regulatory 
policy,  no  SB.'\  direct  or  guaranteed 
busine.ss  loan,  economic  injur>^ disaster 
loan,  or  development  company 
a.s.sistance  has  been  made  to  an 
applicant  engaged  in  the  "creation, 
origination,  expres.sion.  dissemination, 
propagation  or  di<^rihution  of  ideas, 
values,  thoughts,  opinions  or  similar 
intellectual  property,  regardle.ss  of 
medium,  form  or  content."  (13  CVR 
§  120.ini-2(b)  (1993)).  There  are  several 
express  exceptions  to  this  prohibition. 
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SUMMARY:  SBA  is  repealing  iXa  media 
policy  or  opinion  molder  rule.  Under 
Ihis  final  regulation,  creditworthy  small 
business  concerns  engaged  in  media 
activity  will  -be  eligible  to  be  considered 
for  SBA  financial  assistance  unless  they 
are  otherwise  ineligible.  Under  the  final 
regulation,  SBA  reserves  the  right  to 
withhold  financial  assistance  on  a  case- 
hy-case  basis  when  the  extension  of 
assistance  would  be  in  violation  of  a 
statute  or  the  Constitution.  This  action 
is  being  taken  to  enable  SBA  to  promote 
job  growth  and  economic  developmeiit 
by  making  SBA  financial  assi.stance 
available  to  a  larger  number  of  small 
business  concerns. 

EFFECTIVE  DATE:  July  15,  1994.  The 
amendment  of  Part  123  is  effective  for 
disa.sters  which  occur  on  or  after  Jujy 
15,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  R.  Cox,  Assistant  Admini.strator  for 
Financial  Assistance,  202/205-6490. 

SUPPLEMENTARY  INFORMATION:  On  April 
5, 1994,  SBA  published  in  the  Federal 
Register  a  proposed  regulation  repealing 
its  media  policy  rule  (59  FR  15872). 
SBA' received  143  <  omments  which 
favored  the  repeal,  and  two  comments 
against  it.  The  majority  of  the 
affirmative-commenters  represented  the 
owners  of  motion  picture  theaters  and 
bookstores.  They  noted  that  the 
proposed  repeal  by  the  Agency  would 
allow  many  small  business  cont:erns 
throughout  the  country,  but  particularly 
in  rural  areas,  to  obtain  urgently  needed 
financial  assistance  for  maintenance, 
upgrading,  and  growth.  While  one  of  the 
lommenters  favored  the  proposed 
repeal,  he  voiced  concern  about  SBA 
providing  financial  assistance  to  adult 
motion  picture  theaters.  As  is  noted 
below,  SBA  will  consider  the 
constitutional  and  legal  implications  of 
the  repeal  of  the  present  rule,  as  they 
arise  on  a  case-by-case  basis.  However, - 
the  Agency  does  not  consider  the.ni>ed 
to  deal  wjfh  these  implications  as  ' 
sufficient  to  prevent  it  from  going 
forward  with  the  general  repeal. 
Accordingly,  the  Agency  is 
promulgating  the  repeal  is  proposed. 

Under  SBA 's  existent  regulatory 
policy,  no  SBA  direct  or  guaranteed 
busine.ss  loan,  ei'ononiic  injury^ disaster 
loan,  or  development  company 
a.ssistance  has  been  made  to  an 
applicant  engaged  in  the  "creation, 
origination,  expres.sion,  dissemijiation, 
propagation  or  dijTtributjon  of  idea.s, 
values,  thoughts,  opinions  or  similar 
intellectual  property,  regardle.ss  of 
medium,  form  or  content."  (13  CFR 
§  120.ini-2(b)  (1993)).  There  are  several 
express  exceptions  to  this  prohibition. 


This  policy  was  originally  adopted  by 
SBA  in  1953  under  the  authorifv 
granted  by  Section  4(d)  of  the  Small 
Business  A.ct  (15  USC  633(d))  which 
authorizes  the  Agency  to  "establish 
general  policies  (particularly  with 
reference  to  the  public  interest*   *   * ). 
which  shall  govern  the  granting  and 
denial  of  applications  for  financial 
assistance  by  the  Administration."  The 
Reconstruction  Finance  Agency,  the 
predecessor  to  SBA,  had  a  similar  media 
policy  nile. 

There  were  three  basic  reasons  for  the 
policy:  First,  the  prohibition  was  based 
upon  SBA's  desire  to  avoid  any  po.ssible 
accusation  that  the  Government  was 
attempting  to  control  editorial  freedom 
by  subsidizing  media  or  conlfhunication 
for  political  or  propaganda  purposes. 
Second,  the  Agency  has  generally 
sought  to  avoid  Government 
identification  through  its  business 
assistance  programs  with  concerns 
which  might  publish  or  produce  matters 
of  a  religious  or  controversial  nature. 
Third,  SBA  recognized  that  the 
(  onstitutionally  protected  rights  of 
ireedom  of  speech  and  press  ought  not 
to  be  compromised  either  by  the  fear  of 
Government  reprisal  or  by  the 
expectation  of  Government  financial 
assistance. 

Over  the  years,  Congress  has 
_(  onsidered  the  policy  and  has  not 
objected  to  SBA's  approach.  In  H.R. 
Rep.  No. .840,  94th  Cong.,  2d  .Sess.  28 
(1976),  the  Subcommittee  on  SBA 
Oversight  and  Minority  Enterprise 
ncknowledged  that  SBA's  statutory  duty 
to  assist  small  business 

Must  bo  in  balance  with  siij^erviMiiiig  First 
Amendment  prohibifion.s.  The  Subt;onimittcp 
i)<m;s  not  tjolievc  that  the  SBA  should  engngn 
in  a(  ti\  ities  which  would  necessitate  its 
Hssumption  of  a  censorship  role.  Bv 
<  (!nsorship  we  mean  the  ability  of  .SBA  to 
(iinx;t  a  business  as  to  what  it  can  do  or 
cHnnot  do,  relative  to  First  Amendment 
prottn  tod  a<;tivity,  coupled  with  the  power  to 
enforce  its  will  through  the  use  of  sanctions. 
The  subcommittee  !)elievcs  such  censorship 
would  exist  if  SBA  were  to  place  in  its  loan 
Hfirpoments  a  prohibition  against  the 
promulgation  of  certain  ideas  and  values,  a 
breach  of  which  would  allow  the  Agency  to 
bi")uidate  the  loan. 

However,  many  individual  Members 
of  Congress  have  expressed  concern 
with  the  substance  of  SBA's  regulations 
in  this  area.  Several  bills  have  been 
introduced  to  revise  the  rule 
legislatively,  although  none  has  been 
enacted.  For  example,  S.  2084,  98th 
Cong..  2nd  Sess.  (1984),  would  have 
abolished  the  rule  except  in  cases  where 
the  financial  assistance  would  have 
been  used  primarily  to  (1)  advance  or 
inhibit  religion;  (2)  threaten  the 


overthrow  of  organized  Government  by 
unlawful  means;  or  (3)  engage  in  any 
illegal  activity  or  the  dissemination  of 
obscene  materials  which  may  be 
unlawful  in  any  juri.sdiction  in  which 
the  small  concern  may  operate.  S.  2084 
also  would  have  required  SBA  to  look 
at  the  content  of  the  publications  or 
communications  in  making  its  decision 
to  assist  a  particular  small  concern. 

H.R.  1157,  98th  Cong.,  1st  Sess. 
(1983),  would  have  required  SBA  to 
hold  a  hearing,  if  the  business  was 
covered  by  the  media  policy  rule,  in 
order  to  ascertain  if  the  SBA  financial 
assistance  would  have  been  (1)  adverse 
or  detrimental  to  a  legitimate  public 
interest,  or  (2)  used  primarily  to 
promote  or  criticize  political  or  religious 
ideas.  This  approach  would  have  led  to 
lengthy  hearings  on  applications  for 
assistance  every  time  the  Agency 
interpreted  the  law  adversely  to  an 
applicant. 

SBA  testified  on  both  of  these  bills 
and  supported  a  legislative  remedy  to 
the  problems  associated  with 
administration  of  the  rule.  However,  no 
legislation  has  been  forthcoming. 

In  hearings  on  March  7,  1984.  before 
the  House  Subcommittee  on  Export 
Opportunity  and  Special  Small  Business 
Problems,  which  was  considering  H  R 
1157,  an  expert  in  Constitutional  L»w 
on  the  faculty  of  the  George  Washington 
University  Law  School  testified  that  the 
media  policy  rule  was  con.stitutional 
and  was  a  justifiable  approach  in  lighl 
of  SBA's  busine.ss  and  financial 
orientation  and  limited  First 
Amendment  expertise.  However,  there 
have  been  concerns  raised  over  the 
years  regarding  the  breadth  of  the 
present  rule. 

The  regulation  presently  provides  a 
very  broad  list  of  ineligible  enterprises 
which  includes  publishers,  producers, 
importers,  exporters  or  distributors  of 
all  types  of  communications  (such  as 
newspapers,  .sheet  music,  posters,  film 
tape,  theatrical  productions,  greeting 
cards,  and  books),  plus  transportation 
concerns  limited  to  the  distribution  ot 
such  products.  Regulatory  exceptions 
have  been  granted  to  commen;iaI 
printing  firms,  advertising  agencies, 
tet.hnical  production  facilities  (such  as 
a  recording  studio),  and  vocational 
schools.  Eligible  for  assistance  based  on 
administrative  interpretations  are 
general  merc;handise  stores  which  sell 
books,  magazines  and  newspapers,  and 
general  book,  music,  record  or  videotape 
stores.  Not  eligible  for  assistance  are 
specialty  book  or  videotape  stores 
which  .sell  or  rent  items  in  a  single  or 
limited  subjed  area.  The  rationale 
underlying  the  distinction  between 
general  and  spe<  iaily  stores  has  been 
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that  a  general  store  cojers  a  broad  range 
of  ideas,  values  and  thjoughts,  rather 
than  a  particular  or  natrow  set  of  ideas 
or  values.  SBA  no  longer  regards  this 
distinction  as  a  propen  basis  for 
determining  eligibility. 

SBA  is  wed  aware  tiat  small  media 
concerns  often  have  difficulty  in  raising 
capital  or  borrowing  money.  The  media 
policy  rule  applicable  to  the  financing 
of  business  loans  has  not  been  applied 
to  assistance  provided  by  small  business 
investment  companie^(SBICs)  which 
are  licensed  by  SBA.  Thus,  SBICs  are 
permitted  to  help  busi  lesses  engaged  in 
the  media.  The  policy  surrounding  SBIC 
assistance  to  media  co  icems  is  similar 
to  the  approach  taken  by  the  Congress 
in  funding  broadcasting  through  the 
nonprofit  Corporation  for  Public 
Broadcasting.  SBICs  operate  within  SBA 
regulations,  but  their  t  "ansactions  with 
small  companies  are  private 
arrangements  which  a  irry  no  SBA 
guaranty. 

SBA  also  has  been  making  physical 
injury  disaster  loans  tb  media  concerns 
and  academic  schools  since  1953,  based 
on  humanitarian  grounds.  The  SBA's 
disaster  loan  program  attempts  to 
restore  to  an  injured  party  that  which 
was  lost  due  to  circumstances  beyond 
its  control.  No  distinction  is  made  for 
eligibility  purposes  be  ween  media  and 
non-media  concerns  fc  r  physical 
disaster  loans,  but  ecouomic  injury 
disaster  loans  have  be<  n  subject  to  the 
limitations  of  the  med  a  policy  rule. 

SBA  believes  that  th » assistance  it 
presently  makes  avaiU  ble  under  the 
exceptions  to  the  medi  a  rule  and  under 
the  SBIC  and  disaster  |  irograms  is  not 
sufficient  to  assist  sma  II  businesses  in 
the  media  industries  m  hich  are 
demonstrably  in  need  )f  increased  aid. 
Accordingly,  SBA  is  cl  langing  its  policy 
so  as  to  make  assistance  available,  under 
the  7(a)  business,  economic  injury 
disaster  and  developm  ent  company  loan 
programs,  to  media  coi  icerns  which  are 
otherwise  eligible  for  such  assistance. 

SBA  believes  that  its  present 
regulatory  apparatus  a  id  administrative 
practice  for  screening  i  ipplicants  for 
such  assistance  are  sul  ficient  to  protect 
the  public  interest.  In  i  his  regard,  the 
present  credit  criteria  under  which 
applications  for  such  assistance  are 
reviewed  and  the  proh  ibition  on 
funding  illegal  activiti?s  should  be 
sufficient  to  provide  tl  e  desired  level  of 
protection.  (See  13  CF  {  Parts  120  et  seq. 
and  122  et  seq..  specifi  cally  13  CFR 
^§  120.101-2(d)  and  i::0.103-2).  SBA"s 
Office  of  General  Coursel  plans  to 
address  constitutional  and  other  legal 
issues  which  may  aris<t  as  a  result  of  this 
repeal  on  a  case  by  case  basis.  The 
General  Counsel's  Office  will  provide 
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SBA  field  personnel  with  guidance  and 
advice  with  respect  to  loan  applications 
which  are  referred  to  that  office  because 
of  constitutional  or  other  legal  concerns. 
Since  SBA  is  repealing  the  media  rule 
in  Part  120  of  its  regulations,  it  is  also 
eliminating  the  cross-reference  to  the 
rule  which  is  in  Part  123  of  its 
regulations,  relating  to  economic  injury 
disaster  loans.  Because  the  repeal  of  the 
opinion  molder  necessitates 
renumbering  subparagraphs  in  Part  120. 
SBA  is  also  changing  a  cross-reference 
to  Part  120  in  Part  108  of  its  regulations, 
relating  to  development  companies. 

Compliance  With  Executive  Orders 
12612, 1277a  and  12866,  the  Regulatory 
Flexibility  Act,  5  U^.C  601,  et  seq.  and 
the  Paperwoak  Reduction  Act,  44  U^.C 
Ch.  35 

For  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq..  SBA 
certifies  that  this  final  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
From  the  limited  amounts  of  data  that 
the  SBA  had  at  the  proposed  rulemaking 
stage,  SBA  certified  that  repeal  of  the 
media  policy  rule  would  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
Based  u|x>n  data  received  from  various 
sources  and  comments  received  by  SBA 
concerning  the  proposed  rulemaking, 
SBA,  upon  further  consideration, 
believes  that  this  rule  could  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 

Repeal  of  the  media  policy  rule  would 
increase  the  eligibility  for  small  entities 
in  certain  industries.  Material  from 
unpublished  data  prepared  under 
contract  by  the  United  States  Bureau  of 
the  Census  for  the  SBA  in  May.  1994, 
show  that  approximately  75.000  small 
business  concerns  in  the  affected 
industries  would  become  eligible  for 
participation  in  the  SBA's  loan  guaranty 
program.  These  small  business  concerns 
account  for  approximately  95%  of  the 
businesses  in  those  industries. 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  SBA  has  examined 
alternatives  other  than  the  repeal  of  the 
media  policy  rule.  The  alternatives 
included  modification  of  the  rule  and 
maintenance  of  the  status  quo.  The  SBA 
has  determined  that  of  those  courses  of 
action,  repeal  of  the  rule  would  be  most 
beneficial  to  those  entities. 

This  final  rule  was  reviewed  by  OMB 
under  Executive  Order  12866.  This  final 
rule  is  intended  to  make  eligible  more 
media  small  business  concerns.  It  is 
reasonable  to  assume  that  SBA  will  not 
be  requested  to  process  a 
disproportionate  number  of  additional 
media  loan  applications.  For  example. 


in  fiscal  1991. 1992  and  1993, 
respectively,  SBA  guaranteed  202, 199 
and  241  section  7(a)  loans  to  eligible 
bookstores,  advertising  agencies,  video 
stores  and  vocational  schools.  The 
aggregate  amounts  of  the  SBA 
guaranteed  portions  for  those  three 
years  for  such  businesses  were, 
respectively,  $27.7.  S28.7  and  $35.2 
million. 

SBA  certifies  that  the  final  rule  would 
not  impose  additional  reporting  or 
recordkeeping  requirements  which 
would  be  subject  to  the  Paperwork 
Reduction  Act.  44  U.S.C.  Chapter  35. 

SBA  certifies  that  this  final  rule 
would  not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

Further,  for  purposes  of  Executive 
Order  12778.  SBA  certifies  that  this 
final  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  section  2  of  that 
Order. 

(Catalogue  of  Federal  Domestic  Assistance   - 
Programs,  No.  59.012,  Small  Business  Loans) 

List  of  Subiects 

13  CFR  Part  120 

Loan  programs/businesses;  Small 
Businesses 

13  CFR  Part  i23 

Disaster  Assistance:  Loan  programs — 
business 

13  CFR  Part  108 

Loan  programs — business;  Small 
businesses. 

Accordingly,  pursuant  to  the 
authority  contained  in  section  5(b)(6)  of 
the  Small  Business  Act  (15  U.S.C. 
634(b)(6)).  SBA  is  amending  parts  108. 
120  and  123.  chapter  1.  title  13.  Code  of 
Federal  Regulations,  as  follows: 

PART  120— BUSINESS  LOAN  POUCY 

1.  The  authority  citation  for  Part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6)  and  636  (a) 
and(h). 

2.  Section  120.101-2  is  amended  by 
removing  paragraph  (b)  in  its  entirety, 
and  redesignating  paragraphs  (c) 
through  (h)  as  paragraphs  (b)  through 
(g)- 

PART  12a— DISASTER— PHYSICAL 
DISASTER  AND  ECONOMIC  INJURY 
LOANS 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  Sections  5(b)(6).  7  (b).  (c).  (f)  of 
the  Small  Business  Act  (15  U.S.C.  634  (b)(6). 


636  (b).  (r).  (f)):  and  Pub.  L  102-395,  106 
.Stat.  1828.  1864.  iind  Pub.  I.  10.3-75.  107 
Stat.  739. 

2.  Section  123.41(b)(2)  is  revised  to 
read  as  follows: 

§123.41    General  Provisions. 

lb)  Eligible  applirants.  ( 1 )  *   *   * 
(2)  Small  business  concerns  regardless 
of  their  business  activity  are  eligible  to 
apply  for  these  loans,  except  for  (i) 
gambling  concerns — seeS  120.101-2{b); 
(ii)  concerns  engaged  in  illegal 
act ivi ties— see  Sl20.101-2((;):  (iii) 
lending  or  investment  concem.s — see 
S  120.1t)t-2(d):  (iv)  concerns  with 
principals  inGart:erated.  on  parole  or 
probation — .see  §  120:101-2(e);  (v)  multi- 
level sales  distribution  ("pyramid") 
concerns — see  §  120.101-2(0;  (vi)  loan 
packagers— si!e  §  120.101-2(g):  (vii) 
concerns  engaged  in  speculation — see 
?i  120.102-5:  (viii)  concerns  investing  in 
property — see  §120.102-8. 


PART  108— LOANS  TO  STATE  AND 
LOCAL  DEVELOPMENT  COMPANIES 

1.  The  authority  citation  for  part  108 
i;ontinues  to  read  as  follows: 

Authority:  15  U.Sd  687(( ).  695,  696,  697a. 
H97b,  697(:. 

2.  Sei.tion  108.8(g)  is  revised  to  read 
as  follows:. 

§108.8    Borrower  requirements  and 
profiibitions. 

***** 

(g)  Other  loan  fligibility  ri'qiiin'nifnts. 
..StH:tions  120.101-2  (except  paragraph 
(d)),  120.102-5  and  120.102-9  of  this 
chapter  shall  apply  to  loans  made  or 
guaranteed  unrlorthi."* part. 

Diitod:  |unc29.  1994. 
Frskine  B.  Bou'Irs, 

.^Hminisjr.titnr. 

IFK  Dix:.  94-17187  Filwl  7-14-94;  H :4.t  am| 
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13  CFR  Part  123 

Disaster— Physical  Disaster  and 
Economic  Injury  Loans 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule.' 

SUMMARY:  The  Small  Business 
Administration  (.SBA)  is  revising  on  an 
immediate  basis  the  commencement 
date  for  the  incrwases  in  the  limitations 
on  SBA's  share  of  homeowner  disaster 
assistance  which  were  published  at  59 
FR  6213  (February  10.  1994).  This 
revision  is  being  undertaken  on  an 
timergojic.y  basis  and  is  therefore 
published  as  a  final  rule. 
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BJb  (b).  (r).  (fl):  and  Pub.  L.  102-395,  106 
.Stilt.  1828,  18B4,  and  Ptib.  L.  10.3-7.S.  107 
.Stat.  739. 

2.  Section  123.41(b)(2)  is  revised  to 
read  as  follows: 

§123.41    General  Provisions. 

•  #  *  *  » 

\h)  Eligible  applicants.  (1)  "■    *   * 
(2)  Small  business  concerns  regardless 
of  their  business  activity  are  eligible  to 
apply  for  these  loans,  except  for  (i) 
gambling  concerns — seeS  120.101-2(b); 
(ii)  concerns  engaged  in  illegal 
activities— see  Sl2Q.101-2(c):  (iii) 
lending  or  investment  concem.s — see 
§  120.ini-2(d):  (iv)  concerns  with 
principals  incarcerated,  on  parole  or 
probation — .see  §  12O;101-2(e);  (v)  multi- 
level sales  di.sfribution  ("pyramid") 
concerns — see  §  120.101-2(0;  (vi)  loan 
pa«:kagers— s{«  §  120.101-2(g):  (vii) 
concerns  engaged  in  speculation — see 
4}  120.102-5:  (viii)  concerns  investing  in 
property— see  §  120.102-8. 


PART  108— LOANS  TO  STATE  AND 
LOCAL  DEVELOPMENT  COMPANIES 

1.  The  authority  citation  for  part  108 
lontinues  to  read  as  follows: 

Authoritv:  15  {'.SC  H87((:).  ft95,  mn.  »>97a. 
h97b,  (>97( :' 

2.  Section  108.8(g)  is  revised  to  read 
as  follows:. 

§108.8    Borrower  requirements  and 
prohibitions. 

*         *         *         •         * 

(g)  Othfrioan  fli<;ihility  rt'quin'iiwnts. 
..St'ctions  120.101-2  (except  paragraph 
(d)),  120.102-.'5  and  120.102-9  of  this 
chapter  shall  apply  to  loans  made  or 
guaranteed  undor  thi.-*  part. 

Dated:  June  29.  19<)4. 
Frskine  B.  Bowlrs, 

AHminisjr.titnr. 

IFK  D(X  .  94-17187  Filrtl  7-14-94;  8:45  ami 
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13  CFR  Part  123 

Disaster— Physical  Disaster  and 
Economic  Injury  Loans 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule.' 

SUMMARY:  The  Small  Business 
Administration  (.SBA)  is  revising  on  an 
innnediate  basis  the  commencement 
date  for  the  increases  in  the  limitations 
on  SB.A'.s  share  of  homeowner  disaster 
assistance  which  were  published  at  39 
PR  fi21.3  (February  10,  1994).  This 
revision  is  being  undertaken  on  an 
t!mergen(:y  basis  and  is  tht^efore 
[uiblished  as  a  final  rule. 


EFFECTIVE  DATE:  July  15.  1994. 
ADDRESSES:  Comments  should  be 
submitted  to  Bernard  Kulik,  Assistant 
Admini.strator  for  Disa.ster  Assistance, 
U.S.  Small  Business  Administration. 
409  Third  Street  SW..  8th  Floor. 
Washington.  DC  20416. . 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  t.  Deegan,  Office  of  Disaster 

-  Assistance,  (202)  205-6734. 
SUPPLEMENTARY  INFORMATION:  On 
February  10.  1994.  SBA  published  a 
final  rule  increasing  the  limitations  on 
SBA's  share  of  disaster  assistance  made 
available  to  homeowners  or  renters  for 
any  one  disaster  commencing  on  or  after 
lanuarv'  1,  1994.  59  Fed.  Reg.  6213.  The 
increased  limits  were  twice  those 
previously  available  for  disaster 
assistance  to  homeowners  and  renters. 
As  SBA  e^cplained  in  the  preamble  to 
the  final  rule,  the  former  loan 
limitations  had  become  insufficient  to 
meet  the  needs  of  many  homeowners 
and  renters  c;onfronted  with  the  effects 
of  physical  disasters.  Economic 
inflation,  together  with  the  inc.rea.se  in 
construction  costs  typically  pre.sent  in 
the  aftermath  of  a  large  cata.strophe.  had 
precipitated  the  need  for  the  increased 
loan  limit-s. 

The  increases  were' adopted  by  SBA 
on  an  emergency  basis,  without  notice 
or  i;omment,  in  orderto  expedite  their 
application  to  the  Califorma  earthquake 
disaster  orjanuarj'  1994.  As  adopted, 
the  increases  were  effective  only  for 
disasters  commencing  on  or  after 
ianuary  1,  1994.  - 

Comments  received  subsequent  to  the 
()uhlication  of  that  emergenciy  riile  have 
caused  SBA  to  reconsider  its  selection 
of  January  1,  1994  aslhe  appropriate 
commencement  date  for  the  application 

•  of  the  new  loan  limits.  As  is  sometimes 
the  case  when  a  new  rule  is  adopted,  the 
precipitating  factors  (in  this  case, 
general  inflation  and  spikes  in 
con.struction  expen.se)  have  been  present 
for  3  period  of  time  either  before  the 
need  for  a  revision  to  the  regulation  is 
recognized  or  before  the  regulation  is 
finally  adopted.  In  order  to  compensate 
for  this  delay,  SBA  sometimes  makes  a 
rule  effective  prior  to  its  date  of 
[niblicatiort.  By  adopting  an  effective 
date  of  January'  1,1994  for  the 
homeowner/renter  loan  limitation  rule 
(a  date  six  weeks  prior  to  the 
publication  of  the  rule),  SBA  was 
extending  the  benefits  of  that  rulelo 
vidims  of  very  recent  disasters,  whose 
loan  applications  had  not  yet  been 
pro<;es.sed  by  the  Agency. 

At  that  time,  however,  loan  , 
applications  in  connection  with 
disasters  commencing  as  far  bat;k  as 

0«:lober  26,  1993,  the  commenc  emeni 


date  for  the  California  wildland  fire 
disaster,  were  still  being  processed. 
Victims  of  the  California  fire  disaster 
were  as  much  in  need  of  the  increased 
loan  limits  as  their  counterpart  victims 
of  the  California  earthquake  disaster 
since  both  disasters  occurred  in  the 
same  general  area.  In  order  to 
administer  the  Di.sa.ster  Program  in  a 
consistent  and  equitable  manner.  SBA 
has  determined  that  the  increased  loan 
limits  it  adopted  on  February  10,  1994 
should  be  extended  to  ail  disasters 
commencing  on  or  after  October  26. 
1993. 

This  change  is  being  made  effective 
upon  publication  pursuant  to  13  CFR 
123.1(b)  which  authorizes  emergency 
changes  in  the  regulations  governing  its 
disaster  assistance  program,  and  5 
U.S.C.  553(b)(B)  which  permits 
publication  of  regulations  in  final  form 
without  notice  or  comment  w  hen  an 
agency  finds  that  good  cause  exists  for 
publication  in  final  form  on  an 
emergency  basis,  and  that  notice  and 
e;omment  is  impracticable,  unne<;essary 
or  contrary  to  the  public  interest.  In  this 
regard,  the  public  interest  in  seeing  to 
it  that  the  new  limitations  are 
immediately  effective  as  to  the 
California  wildland  fire  disaster  so  as  lo 
promptly  assist  the  alTected 
homeowners  and  renters  makes  the 
utilization  of  notice  and  comment 
rulemaking  impracticable. 

Compliance  With  Executive  Orders 
12866,  12612,  and  12778;  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.ranJ 
the  Paperwork  Reduction  Act.  44  U.S.C. 
Ch.  35 

For  purposes  of  Executive  Order 
12866.  SBA  certifies  that  this  mle  will 
not  have  an  annual  economic  effect  in 
excess  of  $100  million,  result  in  a  major 
increase  in  costs  for  individuals  or 
governments,  or  have  a  signific^jnt 
adverse  effect  on  competition  and, 
therefore,  would  not  constitute  a  major 
or  significant  rule.  SBA  has  made  this 
determination  based  upon  the  fact  that 
for  the  five  disasters  commeni:ing 
between  October  26.  1993  and 
December  31,  1993  (inclusive),  physiuil 
disaster  loans  to  homeowners  and 
renters  did  not  exceed  $38  million. 
Many  of  those  borrowers  will  not  need 
or  be  eligible  for  the  increased  loan 
limits.  However,  even  if  they  all  needed 
and  were  eligible  for  the  full  amount  of 
the  increases,  the  maximum  effect  of 
those  increases  could  be  no  more  than 
$.38  million. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  will 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  assessment. 
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For  purposes  of 
12778.  SBA  certifies 
drafted,  to  the  extent 
arxordance  with  the 
in  section  2  of  that 

For  purposes  of  th« 
Flexibility  Act.  SBA 
rule  will  not  have  a 
economic  effect  on  a 
of  small  entities  for  t 
it  is  not  a  major  or 

For  purposes  of  the 
Reduction  Act,  SBA 
rule  will  not  impose 
recordkeeping  or 

(Catalog  of  Federal 
Program  No.  59.008 

List  of  Subjects  in  13 

Disaster.  Physical 
economic  injury  loan 

For  the  reasons  set 
pursuant  to  sections 
7(c)(6)  of  the  Small 
1.1,  Fart  123  of  the  Co^ 
Regulations,  is 

1.  The  authority 
continues  to  read  as 


Ex  jcutive  Order 
iiat  this  rule  is 
practicable,  in 
standards  set  forth 

Oi-der. 

Regulatory 
certifies  that  this 

ificant 
substantial  number 
le  same  reason  that 
ificant  rule. 
Paperwork 
4ertifies  that  this 
new 
ing  requirement. 

Assistance 
Business) 


repdrt 


Dom  jstic 


Srruil 


□FR  Part  123 

c  isaster  and 


)ut  above. 
5  (b)(6).  7(b)(1).  and 
Bi^siness  Act.  Title 
e  of  Federal 
amencled  as  follows: 
citation  for  Part  123 


fallows 


Authority:  Sections  5(|))(6) 
the  Small  Business  Act 
036(b).  (c),  (f):  Pub.  L.  1 
1828.  1864.  and  Pub.  L 
7;i9. 


7(b).(c).(nof 

5  U.S.C.  634(b)(6). 

395. 106  Stat. 
03-75.  107  Stat. 


10? 


2.  Section  12^.25  is 
revising  paragraph  (a) 


§  123.25    Special 

(a)  Limits.  SBA's  sh 
approved  on  or  after 
a  Homeowner  (includ 
dependents)  is  limitec 
di.saster  commencing 
26.  1993.  to  the  follow 

1.  $40,000  for  repair 
household  and  person  i 

(2)  $200,000  for  rep 
of  a  primary  residence 
or  replacement  of  Ian 
recreational  facilities 
S5.000: 

(3)  eligible  refinanci 
tj  123.24{fl  not  to  exce« 
S200.000  or  the  phy 
real  property  which  is 

(4)  $48,000  for  mi 
?»123.24(j)  of  this  part" 

(5)  $488,000  for  the 
the  limitations  specifi 
(a)(1)  through  (a)(4)  of 


kSlt  i 


tig  It 


fied 


Dated:  June  29,  1994. 
Erskine  B.  Bowles. 
Administrator. 
IFR  DfK:  94-17202  Filed 
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ng: 

or  replacement  of 
"  effects; 

ir  or  replacement 
including  repair 
ing  and/or 
to  exceed 


c  icapi 


rot 


ig  pursuant  to 
the  lesser  of 
damage  to  the 

to  be  repaired; 
ion  pursuant  to 


iDfal  loan  within 
in  paragraphs 
his  section. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  94-NM-90-AD;  Amendment 
39-8974;  AD  94-15-03] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  767 
series  airplanes.  This  action  requires 
revising  the  Non-Normal  Procedures 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  include 
procedures  that  will  enable  the  flight 
crew  to  identify  fuel  system  leaks  and 
to  take  appropriate  action  to  prevent 
further  fuel  loss.  This  amendment  is 
prompted  by  reports  that  flight  crew 
procedures  related  to  fuel  system  leaks 
are  not  defined  adequately  in  the  FAA- 
approved  AFM  for  these  airplanes.  The 
actions  specified  in  this  AD  are 
intended  to  ensure  that  the  flight  crew 
is  advised  of  the  potential  hazard 
related  to  fuel  exhaustion  due  to 
undetected  leakage,  and  the  procedures 
necessary  to  address  it. 

DATES:  Effective  on  August  1.  1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  13. 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
90-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055^056. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lanny  Pinkstaff.  Aerospace  Engineer. 
Propulsion  Branch,  ANM-140S.  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue  SW..  Renton.  Washington 
98055-4056:  telephone  (206) 227-2684; 
fax  (206)227-1181. 

SUPPLEMENTARY  INFORMATION:  Several  in- 
service  incidents  have  occurred  on 
Boeing  Model  757  series  airplanes  in 
which  an  engine  fuel  line  has  cracked 
or  fractured  and  a  significant  fuel  leak 
has  occurred.  These  fuel  leaks  have 
occurred  at  locations  within  the  engine 
hiel  system  upstream  of  the  fuel  fiow 
transmitter.  Under  these  circumstances, 
sufficient  fuel  may  still  be  supplied  to 
the  engine,  and  the  engine  may  operate 
normally.  In  these  instances,  the  flight 


crew  would  receive  no  indication  of 
abnormal  fuel  flow  (i.e..  fuel  leakage) 
from  the  fuel  flow  meter.  If  the  flight 
crew  fails  to  detect  a  fuel  leak, 
appropriate  action  would  not  be  taken 
to  prevent  further  fuel  loss.  This 
condition,  if  not  corrected,  could  result 
in  fuel  exhaustion  due  to  undetected 
fuel  leakage. 

Because  the  fuel  system  indication 
system  and  the  AFM  procedures  of  the 
Model  767  are  similar  to  those  of  the 
Model  757,  the  potential  for  undetected 
fuel  loss  in  the  event  of  fi-actures  of  the 
fuel  lines,  and  subsequent  fuel  leakage. 
e,xists  for  the  Model  767. 

In  light  of  this  information,  the  FAA 
finds  that  certain  procedures  should  be 
included  in  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  for  Model  767 
series  airplanes  to  enable  the  flight  crew 
to  detect  fuel  system  leaks  and  to  take 
appropriate  action.  The  FAA  has 
determined  that  such  procedures 
currently  are  not  defined  adequately  in 
the  AFM  for  these  airplanes. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  767 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  ensure  that 
flight  crews  are  advi.sed  of  the  potential 
hazard  related  to  a  significantly  reduced 
or  exhausted  airplane  fuel  supply,  and 
of  the  procedures  to  address  it.  This  AD 
requires  revising  the  Non-Normal 
Procedures  Section  of  the  AFM  to 
include  procedures  that  will  enable  the 
flight  crew  to  identify  fuel  system  leaks 
and  to  take  appropriate  action  to 
prevent  further  fuel  loss. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
here  on  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements  - 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenters  ideas  and 
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suggestions  is  extremely  helpful  in  F 

evaluating  the  effectiveness  of  the  AD         p, 
action  and  determining  whether 
additional  rulemaking  action  would  be       P 
needed.  D 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic,  (.( 

environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  ^^ 

submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments,     §  ■ 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that  a( 

summarizes  each  FAA-public  contact  di 
concerned  with  the  substance  of  this  AD  9^ 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments      ai 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped  ac 

postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-90-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Asses.sment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26, 19791.  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects,  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation- 
Administration  amends  part  39  of  the 
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suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  jjersons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-90-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects,  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:  ♦ 

94-15-03  Boeing:  Amendment  39-8974. 
Docket  94-NM-90-AD.  ' 

Applicability:  All  Model  767  series 
airplanes,  certificated  in  any  category'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flight  crew  is  advised  of 
the  potential  hazard  associated  with  fuel 
exhaustion  due  to  undetected  fuel  leakage, 
and  of  the  procedures  necessary  to  address  it, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD.  revise  the  Non-Normal 
Procedures  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following  procedures,  which  will  enable  the 
flight  crew  to  identify  fuel  system  leaks  and 
to  take  appropriate  action  to  prevent  further 
fuel  loss.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

In-Fli^t  Engine  Fuel  Leak 

If  the  Flight  Management  Computer  (FMC) 
message."FL!EL  DISAGREE— PROG  2/2",  or 
••INSUFFIQENT  FUEL",  is  displayed: 

Compare  the  Fuel  Quantity  Indicating 
System  (FQIS)  total  fuel  quantity  and  the 
F.MC  calculated  fuel  remaining  (based  on  fuel 
flow)  with  estimated  fuel  usage  data. 

If  a  fuel  leak  is  suspected,  turn  off  the 
center  wing  tank  pumps  and  close  the 
crossfeed  valves  (tank-to-engine  fuel  feed 
configuration).  Watch  for  any  unusual 
decrease  in  fuel  tank  quantity  and/or  a  fuel 
imbalance  to  determine  if  fuel  is  being  lost. 

if  an  engine  fuel  leak  is  confinned  (either 
visually  or  by  flight  deck  indications),  shut 
down  the  affected  engine  to  stop  the  leak  and 
retain  the  remaining  fuel.  After  shutdown  of 
the  affected  engine,  resume  normal  fuel 
management  procedures.  All  remaining  fuel 
can  be  used  for  the  operating  engine.  Use  the 
FQIS  to  determine  the  fuel  remaining. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199- 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .^D 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
August  1,  1994. 

Issued  in  Renton,  Washington,  on  Jiilv  11 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen  ice. 
|FR  Doc.  94-17197  Filed  7-14-94;  8;45  ami 

BILLING  CODE  4910-1»-P 


14  CFR  Part  39 

[Docket  No.  92-ANE-23;  Amendment  39- 
8916;  AD  94-10-091 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  (P\V)  fTSD 
series  turbofan  engines,  that  requires 
initial  and  repetitive  inspections  of  the 
sixth  stage  low  pressure  turbine  (LPT) 
inner  airseal,  and  modification  of  the 
sixth  stage  LPT  irmer  airseal  to  reduce 
the  potential  for  two  failure  modes.  This 
amendment  is  prompted  by  reports  of 
thermal  mechanical  interference 
inducing  low  cycle  fatigue  (LCF)  crarJiS 
at  two  locations  on  the  sixth  stage  LPT 
inner  airseal,  resulting  in  five 
uncontained  failures.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  an  uncontained  failure  of  the 
sixth  stage  LPT  inner  airseal.  which  can 
resuh  in  damage  to  the  aircraft. 
DATES:  Effective  September  13, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
13, 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  Publication 
Department,  400  Main  Street,  East 
Hartford,  CT  06108.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Kerman,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
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01803-5299:  telcphcjiie  (617)  23H-7no. 
fax(617)238-719i< 

SUPPLEMENTARY  INFOttMATION:  A 
proposal  to  amend  p  irt  39  of  the  Federal 


Aviation  Regulation.<i 
include  an  ainvorthi 


(14  CFK  part  39)  to 
less  directive  (AD) 


that  is  applicable  to  1  *nitt  &  Whitney 
(PVV)  JT9D  series  turlK)fan  engines  was 
published  in  the  Fed  >ral  Register  on 
lune  7.  1993  (58  FR  2 1920).  That  action 
proposed  to  require  i  litia!  and 
repetitive  on-wing  b(  rescope  or  eddy 
current  inspections  o  "the  sixth  stage 
low  pressure  turbine  (LPT)  inner  airseal 
rear  retaining  wing,  i  litial  and 
repetitive  on-wing  et  dy  current 
inspections  of  the  si>  ih  stage  LPT  inner 
airseal  knife  edge.'?,  n  work  of  the  sixth 
stage  inner  airseal  kn  fe  edges,  which  is 
a  terminating  action  lo  the  repetitive 
knife  edge  inspection  s.  and  rework  of 
the  sixth  stage  LPT  ir  ner  airseal  rear 
retaining  wing,  in  ac(  ordance  with  the 
following  ser\'ice  bul  etins  (SB's). 

PW  SB  No.  5978,  R nision  3,  dated 
May  20,  1992:  PVV  SB  No,  5979, 
Revision  2.  dated  Api  il  28.  1992;  PW  SB 
No.  5847.  Revision  2,  dated  Odober  31. 
1990;  and  PVV  SB  No.  .5745,  Revision  2, 
dated  October  24. 195  0. 

Interested  persons  lave  btten  afforded 
an  opportunity  to  par  icipatein  the 
making  of  this  amend  merit.  Due 
consideration  has  bee  i  given  to  the 
comment  received. 

The  comment  requt  sts  the  inclusion 
of  PVV  SB  No.  6054.  Rnision  1,  dated 
April  24.  1992,  in  the  proposed  rule. 
This  SB  describes  ins  allation  of  a  neu 
6th  stage  LPT  inner  ai  rseal  as  a 
terminating  action  to  he  required 
ic.spe*  tions  and  rewo  k.  The  F.^.\ 
concurs.  This  final  ru  e  includes  the 
cpjin:!  of  installing  a  i  ew.  improved  6th 
staf4e  LPT  inner  airseci  .  in  accordance 
wt;};  PVV  SB  No.  6054  Revision  1.  dated 
.April  24.  1992,  as  a  te  minating  action 
to  the  inspections  anc  rework  required 
by  this  \0. 

After  careful  review  of  the  available 
duta.  including  the  co  nments  noted 
ofwve.  the  FAA  has  d«  termihed  Uiat  air 
safety  and  the  public  i  nterest  require  the 
adoption  of  the  rule  w  ith  the  changes 
des<.ribed  previously   The  F.\A  has 
determined  that  these  changes  will 
neither  increase  the  et  onomic  burden 
on  any  operator  nor  in  Lrease  the  scope 
of  the  AD. 

There  are  approxinii  telv  602  Pratt  & 
Whitney  Model  JT9D-  59A,  -70A.  -7Q, 
and  -7Q3  turbofan  enj  ines  of  the 
affected  design  in  the  vorldwide  fleet 
The  F.AA  estimates  tha  121  engines 
installed  on  aircraft  of  I'.S.  Registry 
would  be  affected  by  t  sis  proposed  AU. 
that  it  would  take  appi  oximately  153 
work  hours  pt>r  engine  to  ac(  omplish 


IMI 


the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
The  FAA  estimates  that  approximately 
50%  of  affected  engines  have  already 
incorporated  the  knife  edge 
modification  described  in  PVV  SB  No. 
5847.  Revision  2.  dated  October  31, 
1990,  and  that  approximately  5%  of 
affected  engines  have  already 
incorporated  the  retaining  wing 
modification  described  in  PW  SB  No. 
5745.  Revision  2,  dated  October  24, 
1990.  The  average  utilization  of  these 
engines  is  2  cycles  per  day,  and  the 
progftm  duration  is  estimated  to  be  20 
years.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $981,479 
over  a  20  year  period. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nde  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discus.sed  above.  I 
certify  that  this  action  (1)  is  not  a 
""significant  regulatory  action"*  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.'  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impart,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  .Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  aiption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft.  Aviation 
safetv.  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

According!) ,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 


Authority:  49  U.S.C:.  App.  1.154(a),  14J1 
and  1423;  49  U.S.C.  106(g);  and  14  CIK 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiiiess 
directive: 

94-1  tM)9  Pratt  &  Whitney:  Amendmont  in- 
8916.  Docket  92-ANE-23. 

Applicability:  Pratt  &  VVhitnev  (PVV)  Modtl 
JT9D-59A.  -70A.  -7Q,  and  -7Q3  turbofan 
engines,  installed  on  but  not  limited  to 
Boeing  747  series,  McDonnell  Douglas  DC-IO 
series,  and  Airbus  A300  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncontained  failure  of  the 
sixth  stage  low  pressure  turbine  (LPT)  inner 
airseal,  which  can  result  in  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  For  engines  that  have  not  had  the  sixtii 
stage  LPT  inner  airseal  reworked  in 
accordance  with  PVV  Service  Bulletin  (SB) 
No.  5847,  Revision  2,  dated  October  31,  1990, 
eddy  current  inspect  the  sixth  stage  LPT 
inner  airseal  knife  edges  for  cracks  in 
accordance  with  the  Accomplishment 
Instructions  of  PVV  SB  No.  5979,  Revision  2. 
dated  April  28.  1992.  and  remove  cracked 
sixth  stage  LPT  inner  airseals,  as  follows: 

(1)  For  sixth  stage  LPT  inner  ain^eals 
identified  by  Part  Number  (P/N)  in  PVV  SB 
No.  5979,  Revision  2,  dated  April  28.  1992. 
with  greater  than  2.500  cycles  since  new 
(CSN)  on  the  effective  date  of  this  AD, 
accomplish  an  initial  eddy  current  inspection 
prior  to  accumulating  more  than  25(^cy(:les 
in  service  (CIS)  after  the  effective  date  of  this 
AD,  or  within  1,000  CIS  since  the  la.st  in    . 
shop  fluorescent  penetrant  inspection, 
whichever  occurs  later. 

(2)  For  sixth  stage  Ll'T  inner  .lirsonN  listed 
by  P/N  in  PW  SB  No.  5979.  Revision  2,  dated 
April  28,  1992.  with  less  thaf5  or  equal  to 
2.500  CSN  on  the  effective  date  of  this  AD. 
accomplish  an  initial  eddy  current  ins(M;cti(i(i 
prior  to  accumulating  more  than  2.750  CSN. 
or  within  1.000  CIS  since  the  la.st  in-shop 
fluorescent  penetrant  insprc  tion.  whichevt-r 
occurs  later. 

(3)  For  sixth  stage  LPT  inner  airseals  that 
meet  the  continue  in  service  criteria 
described  in  PVV  SB  No.  5979,  Revision  2. 
dated  April  28, 1992.  thereafter  eddv  current 
inspect  the  sixth  stage  LPT  inner  airseal  knife 
edges  for  cracks  in  accordance  with  the 
Accomplishment  Instructions  of  PVV  SB  Nk 
5979.  Revision  2,  dated  April  28,  1992.  at 
intervals  not  to  exceed  1 .000  CIS  since  the 
last  eddy  current  inspection  in  accordance 
with  this  AD. 

(4)  Remove  cracked  sixth  stage  LPT  inner 
airseals  that  do  not  me<U  the  continue  in 
service  criteria  described  in  PVV  SB  No.  5979. 
Revision  2.  dated  April  28,  1992'.  and  replacf 
with  a  new.  or  serviceable  sixth  stage  LPT 
inner  airseal  that  has  been  reworkHcl  in 
accordance  with  paragraph  (b)  of  this  AD 

(b)  Rework  the  sixth  stage  LPT  inner  airseal 
knife  edge  diameters  in  accordance  with  th*- 
Accomplishment  Instructions  of  PVV  SB 
5847.  Revision  2,  dated  October  31,  1990,  at 
the  next  shop  visit  after  the  effective  date  of 


ttiis  AD  whfre  the  LPT  moduli- 


is  aiC'ssiMc, 
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or  not  later  than  January  1, 1996,  whichever.  A 

occurs  first.  Accomplishment  of  this  rework  5^ 

constitutes  a  terminating  action  to  the  initial  "tl 

and  repetitive  inspection  requirements  of  tl 

paragraph  (a)(1).  (a)(2),  and  (a)f3)  of  this  AD.  o 

(c)  Eddy  current  or  borescope  inspect  sixth  o* 

stage  LPT  inner  airseal  rear  retaining  wings  ci 

for  cracks  in  accordance  with  the  ai 

Accomplishment  Instructions  of  PW  SB  No.  p 
5978.  Revision  3,  dated  May  20. 1992,  and 

remove  cracked  sixth  stage  LPT  inner  sf 

airseals,  as  follows:  fc 

(1)  For  sixth  stage  LPT  inner  airseals  A 
identified  by  P/N  in  PW  SB  No.  5978.  5( 
Revision  3,  dated  May  20, 1992.  with  greater  re 
than  500  CSN  on  the  effective  date  of  this  ai 
AD,  accomplish  an  initial  eddy  current  or  ir 
borescope  inspection  prior  to  accumulating  5! 
more  than  250  CIS  after  the  effective  date  of  gr 
this  AD,  or  500  CIS  since  the  last  in-shop^  th 
fluorescerit  penetrant  inspection,  whichever  oi 
occurs  later.                                               .  ac 

(2)  For  sixth  stage  LPT  inner  airseals  ef 
identified  by  P/N  in  PW  SB  No.  5978.  la 
Revision  3.  dated  May  20, 1992.  with  less  w 
than  or  equal  to  500  CSN  on  the  effective  LI 
date  of  this  AD,  accomplish  an  initial  eddy  SI 
current  or  borescope  inspection  prior  to  w 
accumulating  750  CSN.  or  500  CIS  since  the  ef 
last  in-shop  fluorescent  penetrant  inspection,  in 
whichever  occurs  later.  pr 

(3)  For  sixth  stage  LPT  inner  airseals  that  si: 
'  meet  the  continue  in  service  criteria  in 

described  in  PW  SB  No.  5978,  Revision  3.  si: 

dated  May  20, 1992,  thereafter  eddy  current  co 

or  borescope  inspect  the  sixth  stage  LPT  SI 

inner  airseal  retaining  wing  for  cracks  at  th 

intervals  specified  in  accordance  with  the  th 

Accomplishment  Instructions  of  PW  SB  No.  w 

5978,  Revision  3,  dated  May  20, 1992.  ac 

(4)  Remove  cracked  sixth  stage  LPT  inner  In 
airseals  that  do  not  meet  the  continue  in  da 
service  criteria  described  in  PW  SB  No.  5979.  si; 
Revision  2,  dated  April  28, 1992.  and  replace  mi 
with  a  new.  or  serviceable  sixth  stage  LPT  de 
inner  airseal  that  has  been  reworked  in  da 
accordance  with  paragraph  (b)  of  this  AD.  or 

(b)  Rework  the  sixth  stage  LPT  inner  airseal  th 

knife  edge  diameters  in  accordance  with  the  pa 
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or  not  later  than  January  1, 1996,  whichever, 
occurs  first.  Accomplishment  of  this  rework 
constitutes  a  terminating  action  to  the  initial 
and  repetitive  inspection  requirements  of 
paragraph  (a)(1),  (a)(2),  and  (a)f3)  of  this  AD. 
(c)  Eddy  current  or  borescope  inspect  sixth 
stage  LPT  inner  airseai  rear  retaining  wings 
for  cracks  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB  No. 
5978.  Revision  3,  dated  May  20. 1992,  and 
remove  cracked  sixth  stage  LPT  inner 
airseals,  as  follows: 

(1)  For  sixth  stage  LPT  inner  airseals 
identified  by  P/N  in  PW  SB  No.  5978, 
Revision  3,  dated  May  20, 1992,  with  greater 
than  500  CSN  on  the  effective  date  of  this 
AD,  accomplish  an  initial  eddy  current  or 
borescope  inspection  prior  to  accumulating 
more  than  250  CIS  after  the  effective  date  of 
this  AD.  or  500  CIS  since  the  last  in-shop^ 
fluorescent  penetrant  inspection,  whichever 
occurs  later. 

(2)  For  sixth  stage  LPT  inner  airseals 
identified  by  P/N  in  PW  SB  No.  5978. 
Revision  3.  dated  May  20, 1992,  with  less 
than  or  equal  to  500  CSN  on  the  effective 
date  of  this  AD,  accomplish  an  initial  eddy 
current  or  borescope  inspection  prior  to 
accumulating  750  CSN,  or  500  CIS  since  the 
last  in-shop  fluorescent  penetrant  inspection, 
whichever  occurs  later. 

(3)  For  sixth  stage  LPT  inner  airseals  that 
'  meet  the  continue  in  service  criteria 

described  in  PW  SB  No.  5978,  Revision  3. 
dated  May  20, 1992,  thereafter  eddy  current 
or  borescope  inspect  the  sixth  stage  LPT 
inner  airseai  retaining  wing  for  cracks  at 
intenals  specified  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB  No. 
5978,  Revision  3,  dated  May  20, 1992. 

(4)  Remove  cracked  sixth  stage  LPT  inner 
airseals  that  do  not  meet  the  continue  in 
service  criteria  described  in  PW  SB  No.  5979. 
Revision  2,  dated  April  28, 1992,  and  replace 
with  a  new,  or  serviceable  sixth  stage  LPT 
inner  airseai  that  has  been  reworked  in 
accordance  with  paragraph  (b)  of  this  AD. 

(b)  Rework  the  sixth  stage  LPT  inner  airseai 
knife  edge  diameters  in  accordance  with  the 


Accomplishment  instructions  of  PW  SB 
5847,  Revision  2,  dated  October  31, 1990,  at 
"the  next  shop  visit  after  the  effective  date  of 
this  AD  where  the  LPT  module  is  accessible. 
or  not  later  than  January  1, 1996,  whichever 
occurs  first.  Accomplishment  of  this  rework 
constitutes  a  terminating  action  to  the  initial 
and  repetitive  inspection  requirements  of 
paragraph  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD. 
(c)  Eddy  current  or  borescope  inspect  sixth 
stage  LPT  inner  airseai  rear  retaining  wings 
for  cracks  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB  No. 
5978,  Revision  3,  dated  May  20. 1992,  and 
remove  cracked  sixth  stage  LPT  inner 
airseals.  as  follows:  (1)  For  sixth  stage  LPT 
inner  airseals  identified  by  P/N  in  PW  SB  No. 
5978,  Revision  3,  dated  May  20, 1992.  with 
greater  than  500  CSN  on  the  effective  date  of 
this  AD.  accomplish  an  initial  eddy  current 
or  borescope  inspection  prior  to. 
accumulating  more  than  250  CIS  after  the 
effective  date  of  this  AD.  or  500  CIS  since  the 
last  in-shop  fluorescent  penetrant  inspection, 
whichever  occurs  later.  (2)  For  sixth  stage 
LPT  inner  airseals  identified  by  P/N  in  PW 
SB  No.  5978,  Revision  3,  dated  May  20, 1992. 
with  less  than  or  equal  to  500  CSN  on  the 
effective  date  of  this  AD.  accomplish  an 
initial  eddy  current  or  borescope  inspection 
prior  to  accumulating  750  CSN.  or  500  CIS 
since  the  last  in-shop  fluorescent  penetrant 
inspection,  whichever  occurs  later.  (3)  For 
sixth  stage  LPT  inner  airseals  that  meet  the 
continue  in  service  criteria  described  in  PW 
SB  No.  5978,  Revision  3,  dated  May  20, 1992, 
thereafter,  eddy  current  or  borescope  inspect 
the  sixth  stage  LPT  inner  airseai  retaining 
wing  for  cracks  at  intervals  specified  in 
accordance  with  the  Accomplishment 
Instructions  of  PW  SB  No.  5978,  Revision  3, 
dated  May  20, 1992.  (4)  Remove  cracked 
sixth  stage  LPT  inner  airseals  that  do  not 
meet  the  continue  in  service  criteria 
described  in  PW  SB  No.  5978,  Revision  3, 
dated  May  20, 1992,  and  replace  with  a  new, 
or  ser\'iceable  sixth  stage  LPT  inner  airseai 
that  has  been  reworked  in  accordance  with 
paragraph  (d)  of  this  AD. 


(5)  Thereafter,  inspect  initially,  reinspect. 
and  remove  from  service,  if  necessar\',  the 
replacement  sixth  stage  LPT  inner  airseals  in 
accordance  with  paragraph  (c)(1),  (c)(2l. 
(c)(3).  and  (c)(4)  of  this  AD. 

(d)  Rework  the  sixth  stage  LPT  inner 
airseai  rear  retaining  wing  in  accordance 
with  the  Accomplishment  instructions  of  PW 
SB  5745,  Revision  2,  dated  October  24.  1990. 
at  the  next  shop  visit  after  the  effective  date 
of  this  AD  where  the  LPT  module  is 
accessible,  or  not  later  than  January  1, 1996. 
whichever  occurs  first. 

NOTE:  Rework  of  the  sixth  stage  LIT  inner 
airseai  rear  retaining  wing  in  accordance 
with  paragraph  (d)  of  this  AD  does  not 
exempt  sixth  stage  LPT  inner  airseals  from 
initial  and  repetitive  inspections  in 
accordance  with  paragraph  (c)(1).  (c)(2),  (i.)(3) 
of  this  AD. 

(e)  Installation  of  a  new,  improved  6th 
stage  LPT  inner  airseai,  in  accordance  with 
PW  SB  No.  6054,  Revision  1,  dated  April  24, 
1992,  constitutes  terminating  action  to  the 
inspections  and  rework  required  by  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

NOTE:  Information  concerning  the 
existence  of  approved  alternative  methods  ol 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  horn  the  Engine 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location" where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  inspections  and  modifications  shall 
be  done  in  accordance  with  the  following 
service  bulletins: 


Document  No. 


PW  SB  No.  5978 


Pages 


Total  Pages:  34. 
PW  SB  No.  5979 


Total  Pages:  37. 

PW  SB  Na  5847  1-4  2  Oclober  31, 


1990.. 


1 

2 

3-4 

5-11 

12 

13-18 
19 

20-33 
34 

1 

2 

3-4 

5-33 

34 

35-36 

37 


Revision 


3  

Original 

2  

1  Octot>er 

10,  1991. 

3  October 
10,  1991. 

1  

3  

1   „ 

2  

2  

Original 

1  

Original 

1   

Original 

2  _.. 

Original 

2  

Original  


Date 


May  20,  1992. 
December  19,  1990. 
AprU28.  1992. 


October  10,  1991. 
May  20,  1991. 
October  10.  1991. 
April  28.  1992. 

April  28,  1992. 
December  20.  1990. 
September  27.  1991. 
December  19,  1990. 
September  27,  1991. 
December  19,  1990. 
April  28.  1992. 


April  11,  1989. 
October  31.  1990. 
Apnl  11,  1989. 


36050 


Federal 


JMI 


Total  Pages:  10. 
PW  SB  No.  5745 
Total  Pages:  9. 
PW  SB  No.  6054 


Total  Pages:  16. 


This  incorporation  by  n  "ercnce  was 
upproved  by  the  Directo  of  the  Federal 
Register  in  accordance  v  ith  5  U.S.C.  552(al 
and  I  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney.  Publication 
Department,  400  Main  S  reet.  East  Hartford. 
(T  06108.  Copies  may  b  i  inspected  at  the 
F.^A.  New  England  Regl  )n.  Office  of  the 
.\ssistant  Chief  Counsel.  12  New  England 
Executive  Park.  Burlington.  MA:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Ciipitol  Street  NW..  suitd- 
DC 

(i)  This  amendment  l»f  comes  effective  on 
September  13.  1994. 

Issued  in  Burlington.  P  Isissachusetls.  on 
luly  7.  1994. 

Michael  H.  Borfitz. 
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14  CFR  Part  71 

(Airspace  Docket  No.  94|-ASO-9] 

Amend  Establishment  of  Class  E 
Airspace  Areas,  Correction 


nd  Prop  filer 
'ication  Senice 
14-94:  8  45  ami 


AGENCY:  Federal  Aviat 
.\dministration  (FAA) 
ACTION:  Final  rule;  req 
( omments;  correction. 


<in 


ace 


lu  1 


ren  ov 


ameided 


SUMMARY:  This  action 
a  final  rule  published 
(.^9FR26598)  Airspa 
P4-ASC)-9.  The  Class 
lacksonville.  Craig  M 
Florida  and  Montgome  rj 
Field.  Alabama  are 
F  airspace  at  Orlando 
Airport.  Florida  is 
latitudes  and  longi 
airports  are  corrected; 
Regional  Airport.  SC,  \ 
Hanover  International 
Miami.  Kendall-Tarn 
Airport.  PL.  St.  Petersb 
Inte.'-national  Airport. 
Fulton  County  Airport 
DATES:  Effective  date 
-'(.  19<)4. 


itudf  s 


nam 


FOP  FURTHER  INFORMATii  )N  CONTACT: 


on 
DOT. 

lest  for 


(  orrects  errors  in 
May  23.  1994. 
Docket  Number 
airspace  at 
icipal  Airport. 
Dannelly 
ed.  The  Class 
executive 
The 
at  the  following 
'lorence. 
r'ilmington.  New 
Urport.  NC. 
i  Executive 
irg-Clearv\ater 
and  Atlanta. 
GA. 

Oboi  liTC.  ?une 


fL 


~  Wade  T.  Carpenter,  Jr.,  Airspace 
Section.  System  Management  Branch. 
Air  Traffic  Division,  Federal  Aviation 
Administration.  Docket  Number  94- 
ASO-9.  P.O.  Box  20636.  Atlanta. 
C*orgia  30320;  telephone  (404)  305- 
5586. 

SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  94-12531. 
Airspace  Docket  94-ASO-9  published 
on  May  23. 1994.  (59  FR  265981 
established  Class  E  airspace  areas  at 
numerous  locations  in  South  Carolina. 
North  Carolina,  Florida,  Georgia. 
Tennessee,  and  Alabama.  The 
Jacksonville,  Craig  Municipal  Airport. 
FL  and  Montgomery,  Dannelly  Field,  AL 
were  inadvertently  included  as 
locations  to  establish  Class  E  airspace 
areas.  This  action  corrects  those  errors 
by  removing  the  Class  E  airspace 
designation  for  Jacksonville,  Craig 
Municipal  Airport.  FL  and  Montgomery. 
Dannelly  Field,  AL.  This  action  al.so 
corrects  the  legal  description  for 
Orlando,  Executive  Airport,  FL  Class  E 
airspace  by  including  a  sentence  that 
was  inadvertently  left  out  of  the  final 
rule.  Finally,  the  latitudes  and 
longitudes  published  for  Florence. 
Regional  Airport,  SC.  Wilmington.  New- 
Hanover  International  Airport,  NC. 
Miami.  Kendall-Tamiami  Executive 
Airport,  FL,  St.  Petersburg-Clearwater 
International  Airport,  FL.  and  Atlanta. 
Fulton  County  Airport,  GA  are 
corrected. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
Authority  delegated  to  me.  the 
aforementioned  airspace  designations  as 
published  in  the  Federal  Register  on 
May  23. 1994  (59  FR  26598]  (Federal 
Register  Document  94-12531.  page 
26597,  column  3)  are  corrected  in  the 
amendment  to  the  incorporation  by 
reference  in  14  CFR  71.1  as  follows: 

Pumgraph  6002— Oass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


ASO  AL  E2  Mobile.  AL  (Remove) 

Mobile  Downtown  .Airjwrt.  AL 
(lat.  30''37'35"  N.  long.  88''04  05  '  VV) 


ASO  FL  E2  Jacksonville  Craig  Municipal 
Airport.  FL  (Remove) 

lacksonville,  Craig  Municipal  Airport,  FL 
(lat.  30''20'n"  N.  long.  81*30'52"  \V) 

•  •         •         •         « 

ASO  SC  E2  Florence.  SC  (corrBctedl 
Florence  Regional  Airport.  .SC: 
(lat.  34°11'07  "  N.  long.  79°43  26-  W) 
That  airspace  extending  upward  from  ttie 
surface  within  a  4.2-mile  radius  of  Florence 
Regional  Airport.  This  Class  E  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  *         •         •         * 

ASO  NC  E2  Wilmington,  NC  (corrcctedt 

Wilmington.  New  Hanover  International 
Airport.  NC 
(lat.  34''1614"  N.  long.  77«54'09'  Wl 
That  airspace  extending  upward  from  the 
surface  within  a  5-mile  radius  of  New 
Hanover  Internationa!  Airport.  This  Class  E 
airspace  is  effective  during  the  specific  dates 
and  times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  •         •         •         • 

ASO  FL  E2  Orlando,  FL  (Amended) 
Orlando.  Executive  Airport,  FL 

(lat.  28''32'44"  N.  lono.  anq'sa-'W; 
Orlando  VORTAC 
(lat.  28''32'34"  N.  long.  81°20  06"  W| 
That  airspace  extending  upward  from  the 
surface  within  a  4-mile  radius  of  Orlando 
Executive  Airport  and  within  3.6  miles  each 
side  of  the  Orlando  VORTAC  254°  radial 
extending  from  the  4-niile  radius  to  8.1  miles 
west  of  the  VORTAC;  excluding  that  portion 
within  the  Orlando.  FL.  Class  B  airspace  area 
This  Class  E  airspace  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuouslj^ 
published  in  the  Airport/Facility  Director\- 
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ASO  FL  E2  Miami.  FL  (Cprrecfedl  [ 

Miami,  Kendall-Tamiami  Executive  Airport.       H 
FL 
(lat.  25""38'52"  N,  long.  80°25'58"  VV)  F 

That  airspace  extending  upward  from  the 
surface  within  a  3.5-mile  radius  of  the  ^ 

Kendall-Tamiami  Executive  Airport,  FL: 
excluding  that  airspace  within  the  Miami.  (I 

FL.  Class  B  airspace  an^a.  This  Class  E 
airspace  area  is  effective  during  the  specific        p 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  published  date  and 
time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


ASO  FL  E2  St.  Petersburg.  Fl;  [Correcledl 

Si.  Petersburg-Clearwater  International 
Airport.  FL 
(lat.  27''54'39' N.  long:  82°4ri5"  VV) 
That  airspace  extending  upward  from  the 
surface  within  a  4.2-miIe  radius  of  .St. 
.  Pelersi)ura-Clearwater  International  Airport; 
excluding  that  portion  within  the  Tampa 
International  Airport,  FL,  Class  B  airspace 
iirna.  This  Class  E  airspace  area  is  effi^c  tivo 
during  the  specific  dates  and  times 
established-in  adv^ance  by  a  Notice  to 
Airmen.  The  published  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/ Facility  Directory. 
*  ♦  •         ■*  * 

ASO  GA  E2  Atlanta,  GA  [Correcledl 

Atlanta,  Fulton  County  Airport.  CA 

(lat.  33°46'45"  N,  long.  84°3r  1 7«  VV) 
Dobbins  AFB" 

(lat.  33°54'54'  N.  long.  84°31  00'  \V) 
Th.n?  airspace  extending  upward  from  the 
surface  within  a  4-miIe  radius  of  Fulton 
(bounty  Airport;  excluding  the  portion  nortlv 
of  a  line  connecting  the  2  points  of 
intorse<  fion  with  a  5.5-mile  radius  ( entenid 
on  Dobbins  AFB.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effe<.tive  date  and  time  will 
thei-eafter  be  continuously  published  in  the 
.Airport/Facility  Directors 
«  •  •     ■     •  * 

Issued  in  ('ollege  Park,  Cwjrgia.  on  |une  20. 
1994. 

Walter  E.  Oeiiley, 

Acting  Manager.  Air  Tj-iiffic  Division. 

Soiitbi'rn  Region. 

IFR  D<h;.  94-17217  Filed  7-H-94;  8.45  am) 
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ASO  FL  E2  Miami.  FL  fCorrecfed] 

Miami,  Kendall-Tamiami  Executive  Airport. 
FL 
(lat.  25»38'52"  N,  long.  80'25'58-  VV) 
That  airspace  extending  upward  from  the 
surface  within  a  3.5-mile  radius  of  the 
Kendall-Tamiami  Executive  Airport,  FL: 
excluding  that  airspace  within  the  Miami. 
FL.  Class  B  airspace  area.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  published  date  and 
time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


ASO  FL  E2  St.  Petersburg,  FL  |Corrected| 

.Si.  Petersburg-Clearwater  Internationiil 
Airport.  FL 
(Int.  27''54'39' N.  long;  82''41'l,'i"  \V) 
That  airspace  extending  upward  from  the 
surface  within  a  4.2-mile  radius  of  .St. 
.  PetersiJuro-Clearwater  International  Airport: 
excluding  that  portion  within  the  Tampa 
International  Airport,  FL,  Class  B  airspace 
area.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established-in  adv^ance  by  a  Notice  to 
.Airmen.  The  published  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/ Facility  Directory. 

*  *  ♦         '*  * 

ASO  GA  E2  Atlanta,  GA  ICorrecled] 

.Aflantii.  Fulton  County  Airport.  CA 

(lat.  33°46'45"  N,  long.  84='3ri  7«  W) 
Dobbins  AFB- 

(lat.  33°54'54'  N.  long.  84°3r  00'  \V) 
Th.it  airspace  extending  upward  from  the 
surface  within  a  4-mile  radius  of  Fulton 
(bounty  Airport;  excluding  the  portion  north- 
of  a  line  connecting  the  2  points  of 
intersof  tion  with  a  5.5-mile  radius  centenid 
on  Dobbins  AFB.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effe<.tive  date  and  time  will 
thereafter  be  continuously  published  in  the 
.Mrp(jrt/Facility  Directory. 

♦  •         •    ■     •         * 

Issued  in  t'ollege  Park,  Co<jrgia.  on  |une  20. 
1994. 

Walter  E.  DenJey. 

Acting  KUinager.  Air  Trnffic  Division. 
Soil  thi^rn  Rt^gion. 

IFR  D(h:.  94-17217  Filed  7-14-94;  8  45  .imj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  341 

[Docket  No.  89P-0040]     . 

RIN  090S-AA06 

Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  for 
Over-The-Counter  Human  Use; 
Amendment  of  Final  Monograph  for 
OTC  Antitussive  Drug  Products;  . 
Correction 

AGENCY:  Food  and  Drug  ,'\dniiiii.stration, 
HHS. 

ACTION:  Final  rule;  correction. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  June  3,  1994  (59  FR  291 72). 
The  document  amended  the  final 
monograph  for  over-the-counter  (OTC) 
antitussive  drug  products  to  include  the 
ingredients  diphenhydramine  citrate 
and  diphenhydramine  hydrochloride. 
1  he  document  was  published  with  some 
errors.  This  document  corrects  tho.se 
errors. 

EFFECTIVE  DATE:  June  5,  199.5. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  GilbertSQn.  Center  for  Drug 
Fvaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20837. 
301-594-5000. 

In  FR  Doc.  94-1358fi,  appearing  on 
page  29172  in  the  Federal  Register  of 
Friday,  June  3.  1994.  the  following 
corrections  are  made: 

§341.74    [Corrected] 

1.  On  page  29174.  in  the  third 
(  nlumn,  in  §341.74  Labeling  of 
nntitussiw  drug  products,  paragraphs 
(d)(l)(iv)  and  (d)(l)(v)  are  corrected  by 
ri-moving  the  quotation  marks. 

§341.90    [Corrected] 

2.  On  page  29174,  in  the  third 
column,  in  §341.90  Professional 
labeling,  paragraphs  (r)  and  (s)  are 

«  orreded  by  removing  the  quotation 
marks. 

D.)ted:  )uly  8.  1994. 
.Michael  R.  Taylor, 
Ptipiity  Commissioner  for  Poii<y 
IFR  Doc.  94-17150  Filed  7-14-94:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  658 
[FHWA  Docket  No.  93-35] 
RIN  2125-AD26 

Truck  Size  and  Weight;  National 
Network 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  FHWA  has  modified  the 
National  Network  for  commercial  motor 
\  chides  by  adding  routes  in  Georgia. 
The  National  Network  was  e.stablished 
by  a  final  rule  on  truck  size  and  weight 
published  at  49  FR  23302  on  June  5. 
1984.  This  rulemaking  adds  26  segments 
to  the  National  Network  as  requested  by 
the  Stale  of  Gt^orgia. 
EFFECTIVE  DATE:  August  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  .Mr 
Thomas  Klimek,  Office  of  Motor  Carrier 
Information  Management  and  Analysis 
(202-366-2212).  or  Mr.  Charles 
Medalen,  Office  of  the  Chief  Counsel 
(202-366-1354).  Federal  Highway 
Administration,  400  Seventh  Street. 
S\V.,  Washington,  DC  20.590.  Offitre 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t..  Monday  through  Friday,  except 
Ipgal  Federal  holidays 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Network  of  Inlerstalf 
highways  and  federally-designated 
routes,  on  which  commercial  vehicles 
with  the  dimensions  authorized  by  the 
Surface  Transportation  Assistance  A(  t 
(STAA)of  1982.  49  use.  App.  2311  H 
snq..  may  operate,  was  established  by 
the  final  rule  published  in  the  Federal 
Register  on  June  5,  1984  (49  FR  23302) 
These  highways  are  located  in  each 
State,  the  District  of  Columbia,  and 
Puerto  Rico.  Routes  on  the  National 
Network  are  listed  in  appendix  A  of  Prirt 
658.  Additional  routes  not  on  the 
network  but  available  for  STAA  vehicles 
are  also  identified  at  State  request. 

Procedui^s  for  the  addition  and 
deletion  of  routes  are  outlined  in  23 
CFR  658.1 1  and  include  the  issuance  of 
a  notice  of  proposed  rulemaking 
(NPRM)  before  final  rulemaking.  The 
NPRM  listing  Georgia's  proposed 
changes  to  the  National  Network  was 
published  on  December  16.  1993  (.58  FR 
6.5677]. 

The  Stale  of  Georgia,  under  authority 
of  the  Governor,  requests  the  addition  o.f 
26  route  segments  to  the  National 
Network.  The  segments  have  been 
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re^-iewed  by  State  aru^  FHWA  offices  for 
general  adherence  to  <he  criteria  of  23 
CFR  658.9  axul  found  to  provide  for  the      8 
safe  operation  of  larger  commercial 
vehicles  and  for  the  n^eds  of  interstate 
commerce. 

The  segments  reque|sted  are  generally 
described  as: 


from 


27 


1.US19(GA300) 
Line  to  Pelham, 

2.  US  27  (GA  1)  from 

Rome  to  US  278 
miles: 

3.  US  27  (GA  1)  from 

to  GA  38  in 

4.  US  41  (GA  3)  from 

to  Cminty  Road 
15.2  mites; 

5.  US  78  (GA  10)  from 
,  Freeway  to  Monn^ 

'    miles; 

6.  VS  80  (GA  22)  from 

Line  to  GA  85  In 
miles; 


Florida  State 
.6  miles; 
( iA  53  .south  of 
Cedartown.  12.0 


II 


'lorida  State  Line 
Bainqridge,  19.0  miles; 
(EA  5  Connector 
6J3  near  Emerson. 

Stone  Mountain 
Bypass,  25.9 

Alabama  State 
(tolumbus.  9.9 


rtr  rwnl 


Segments  Rsted  in  ttw  NFfRM: 

US  19  .... 

US  19  

Replaced  by: 

US  19  

Segments  ksted  in  ttw  N()RM: 

US  82 

US  82  

GA  520/US  82 

Replaced  by: 

US  82/GA  520 

Segments  listed  in  ttie  I 

US  280 

GA520/US  280 

Replaced  t>y: 

US  280;GA  520 

Segmefits  hsled  in  the  NIT<M; 

GA  316  (5  miles)  _... 

GA  316 „.... 

Replaced  by: 

GA  316 

Segments  listed  in  ttie  NPftM: 

US  441/GA  15  AKematc 
Replaced  t)y: 

US  44WGA  15  .. 


The  i^)rd  "Alternate" 
cide  with  US  441 


hjs 


With  these  changes 
adding  the  segments 
existing  route  descript 
We  are  publisbing  the 
listing  in  its  entirety 
extent  of  the  revisions 


Rulemaking  Analyses  iuid  Notices 

No  comments  were  ntceived.  and 
FHWA  is  therefore  ado  )ting  the  rule  as 
proposed.  Eight  segmei  ts  have  been 
combined  for  clarity  and  to  better 
describe  the  termini.  Tke  changes  are 
des<:ribed  in  the  Suppli  mentary 


US  84  (GA  38)  from  Alabama  State 
Line  to  1-75, 124.4  miles: 

US  84  (GA  38)  from  GA  520  in 
Waycross  to  GA  32  in  Patterson. 
18.1  miles; 

9.  US  129  (GA  11)  from  1-85  to  1-985. 
14.9  miles; 

10.  US  319  (GA  35)  from  GA  300  in 

Thomasville  to  US  82  in  Tifton. 
55.7  miles, 

11.  US  441  (GA  31)  from  GA  520  in 

Pearson  to  GA  135  in  Douglas.  13.2 
miles; 

12.  US  441  (GA  24)  from  1-20  to  GA  22 

in  Milledgeville,  40.1  miles, 

13.  US  441  (GA  15  Alternate)  from 

Athens  Bypass  to  F-85,  21.1  miles. 

14.  GA  5  Connector  from  1-75  to  U.  S. 

41  (GA  3),  1.3  miles; 

15.  GA  6  from  1-20  to  GA  6  Bypass  near 

Dallas,  13.8  miles; 

16.  GA  6  Bypass  around  Dallas,  6.0 

miles; 
-17.  GA  10  Loop  (East  and  South  Bypass) 
in  Athens,  11.6  miles; 


20. 


21. 


18.  GA  61  from  1-20  to  GA  166  near 

CarroUton.  8.6  miles; 

19.  GA  166  from  GA  61  to  the  end  of 

the  4  lane  divided  secticm  west  of 

GA  1  at  CarroUton,  7.8  miles; 
GA  247  Connector  from  1-75  to  GA 

247  in  Warner  Robins,  a5  miles; 
GA  316  frt)m  GA  120  to  U  S  29  (GA 

8),  6.0  miles; 

22.  GA  515  from  1-575  to  Blairsville. 

63.4  miles; 

23.  GA  520  from  Cusseta  to  Dawson. 

45.7  miles; 

24.  GA  520  from  1-75  to  Waycross.  74.8 

miles; 

25.  GA  520  from  1-95  to  GA  25.  5.4 
"Riiles: 

26.  GA  25  from  GA  520  to  GA  25  Spur. 

6.0  miles. 

Eight  segments  of  the  current  and 
requested  NN  routes  have  been 
combined  for  clarity  and  to  better 
describe  the  termini.  The  changes  are  as 
follows: 


Route 


From 


US  82  Albany  ..._.. 
Flonda  State  Line 

FL  State  Line  _ 


To 


Dawson 

US  84  Waycross 
1-75 


Dawson 


Alabama  State  Line 
Cusseta 


Alat)ama  State  Line 

1-85 

GA  120 


1-85 

Athens  Bypass 
Athens  Bypass 


Near  Pelham. 
Pettiam. 

US  82  Albany.' 

1-75  Tifton. 

r-95  Exit  6  Brunswick. 

Waycross. 

1-95  Exit  6  Brunswick. 

Cussetta.  ' 
Dawson. 

Dawson. 

Near  Lawrencevrlle. 
US  29. 

US  29. 

1-85. 

1-85. 


been  removed  from  the  listing  contained  in  the  NPRM  as  a  technical  correction  because  Atternate  1 5  does  not  co»fv- 


I  \e  FHWA  is 
requested  to  the 

i  Otis  for  Qeorgia. 

I  lew  Georgia 
bejcause  of  the 


Information  section.  The  word 
"Alternate"  has  been  removed  as  a 
technical  correction  because  Alternate 
15  does  not  coincide  with  US  441. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  does  not  constitute  a  "significant 
regulatory  action,"  within  the  meaning 
of  E.G.  12866,  nor  is  it  considered 
"significant"  under  the  regulatory 
policies  and  procedures  of  the  DOT.  It 


is  anticipated  that  the  economic  impact 
of  this  rulemaking  will  be  minimal.  This 
rulemaking  proposes  technical 
amendments  to  23  CFR  658.  adding 
certain  highway  segments  in  accordance 
with  statutory  provisions.  These 
segments  represent  a  very  small  portion 
of  the  National  Network  and  have  a 
negligible  impjact  on  the  prior  system. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 
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Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).-    - 
FHWA  has  evaluated  the  effects  of  this 
proposal  on  small  entities.  As  stated  in 
the  preceRiing  paragraph,  this 
nilemaking  proposes  technical 
amendments  to  23  CFR  658,  adding 
certain  highway  segments  in  accordance 
with  statutory  provisions.  These 
segments  represent  a  very  small  portion 
of  the  National  Network  and  have  a 
negligible  impact  on  the  prior  system. 
This  rulemaking  would,  however,  allow 
motor  carriers,  including  small  carriers, 
access  to  highways  not  available  to  them 
at  the  present  time. 

Based  on  its  evaluation  of  thjs 
proposal,  the  FHWA  certifies  that  this 
action  would  not  have  a  significant 
economic  impaci  on  a  substantial 
number  of-smallentities. 

Executive  Order  12612  (Federalism     .  -' 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principals  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


Route 

US  19  

US  23/GA  365 

US  25  

US  27  

US  27  

US  27  Alternate  GA  35 

US  29 

US  41   T 

US  41   .; ., 

.  US  76  -. 

US  78-US  29 

US  78/GA  410  :.-. 

US  78/GA  10  ...'. 

US  80/GA  22  

US  82/GA  520 

US  84/GA  38  ....: 

US  84/GA  38 

US  129 : 

US  129 

US  129/GA  11 

US  280/GA  520 

US  319/GA  35 

US411-US41  

US  441/GA  31  

US  441/GA  24 

US  441/GA  15  

GA2  

GA  5  Connector- 

GA  6  

GA  6  Bypass 

GA  10  Loop 

GA  14  Spur 

GA  21  

GA  25  


FL  State  Line  ^.. ...:.. 
1-985  near  Gainesv 

1-16 V. 

GA  53  Rome  

FL  State  Line. 

1-185  Columbus  ... 
US  78  W.  Interchar 
1-75  W.  of  Morrow 
GA  5  Connector  ... 

1-75  Dalton  

GA  138  Monroe  .... 
Valleybrook  Rd.  So 
Stone  Mountain  Fre 

AL  State  Line 

Dawson 

Alatama  State  Line 
GA  520  Waycross 

1-16 

GA  247  Connector 

1-85 ,.. 

Alabama  State  Line 
US  19/GA300Thor 

US  27  Rome-. 

US  82/GA  520  Peai 

1-20 

Atttens  Bypass  

US  27  Fort  Ogletho 
1-75 ; 

1-20 ; 

E.  of  Dallas 

E.  and  S.  Bypass  in 
US  29/Welcome  All 

1-95  Monieith 

GA  520  


Federal  Register  /  Vol.  59.  No.  135  /  Friday.  July  15.  1994  /  Rules  and  Regulations  36053 


Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612), 
FHWA  has  evaluated  the  effects  of  this 
proposal  on  small  entities.  As  stated  in 
the  preceding  paragraph,  this 
nilemaking  proposes  technical 
amendments  to  23  CFR  658,  adding 
certain  highway  segments  in  accordance 
with  statutory  provisions.  These 
segments  represent  a  very  small  portion 
of  the  National  Network  and  have  a 
negligible  impact  on  the  prior  system. 
This  rulemaking  would,  however,  allow 
motor  carriers,  including  small  carriers, 
access  to  highways  not  available  to  them 
at  the  present  time. 

Based  on  its  evaluation  of  thjs 
proposal,  the  FH\VA  certifies  that  this 
action  would  not  have  a  significant 
economic  impaci  on  a  .substantial 
number  of  «mall  entities. 

Executive  Order  12612  (Federali.sm       -' 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principals  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  tho 
preparation  of  a  Federalism  Assessment. 


Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  Regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  Programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  proposal  in  this  document  does 
not  contain  information  collection 
requirements  |44  U.S.C.  3501  et  st^q.]. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environment  Policy  Act  of  1969  (42 
U.S.C.  4321  ef  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect,  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulator^' 
hiformation  Service  center  publishes  the 
Unified  Agenda  in  April  and  October  of 
each  year.  The  RIN  contained  in  the 
heading  of  this  document  can  be  used 
to  cross  reference  this  action  with  the 
Unified  Agenda. 

Georgia 


List  of  Subjects  in  23  CFR  Part  658 

Grants  programs — transportation, 
Highway  and  roads.  Motor  carrier — size 
and  weight. 

Issued  on;  July  7.  1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title  23.  Code  of  Federal 
Regulations,  Chapter  1,  by  amending 
appendix  A  to  Part  658  for  the  State  of 
Georgia  as  set  forth  below: 

PART  658— TRUCK  SIZE  AND  WEIGHT, 
ROUTE  DESIGNATIONS— LENGTH, 
WIDTH  AND  WEIGHT  LIMITATIONS 

1.  The  authority  citation  for  23  CFR 
Part  658  is  revised  to  read  as  follows: 

Authority:  23  U.S.C.  127  and  315:  49 
I'.S.C.  app.  2311.  2312.  and  2316:  49  CFR 
1  48(b)(19)and(t)(19). 

Appendix  A     (Amended) 

2.  Appendix  A  to  Part  658  is  amended 
fur  the  State  of  Georgia  by  revising  the 
route  listing  to  read  as  follows: 

Appendix  A  to  Part  658 — National 
Network — Federally-Designated  Routes 


Route 

From 

To 

us  19  , 

FL  State  Line . 

US  82  Albany 

US  441  near  Cornelia 

us  23/GA  365 

1-985  near  Gainesville 

US  25  

1-16 ...                    ■ 

N   of  Stalf»<^bOfO 

US  27 

GA  53  Rome ,       - 

us  278  Cedartown 

US  27    ...  , 

FL  State  Line. :...'. .• _ 

1-185  Columbus .'. .-. 

GA  38  Bambridge 
Ellerslie 

US  27  Alternate  GA  S5 

US  29 

US  78  W.  Interchange  ...:...'. .- 

1-75  W.  o(  Morrow  -    .                  ' 

us  129/441  E.  Interchange  Athens. 
Near  Barrf^sviHe 

US  41   - 

US  41  .: 

us  76 -. , 

GA  5  Connector  ." „ :.-. 

1-75  Dalton  

County  Read  633  Emerson. 
us  411  Chatsworth 

US  78-US  29 

GA  138  Monroe 

US  29  W.  Interchange  Athens 
GA  10  Stone  Mountain 

us  78/GA  410 : 

Valleybrook  Rd.  Scottsdale 

us  78/GA  10  ...'. 

Stone  Mountain  Freeway       .  .              !..;..«■". 

Ivtonroe  B^  pass. 
GA  85  Columbus 

US  80/GA  22 

AL  State  Line .-. : ..... 

US  82/GA  520   

Dawson ". , 

Alat)ama  State  Line „ 

GA  520  Waycross _ 

1-16 :... : 

GA  247  Connector  Warner  Robins  

1-85 ;... 

Mabama  State  Line .". 

l-<5S  Fxil  fi  Rruntiw/irk     ' 

US  84/GA  38   :-.  . 

1-75 

US  84/GA  38 

GA  32  Patterson 

US  129 

Gray. 
1-75  Macon 

US  129 

US  129/GA  11 

1-985 

US  280/GA  520 

Dawson 

US  319/GA  36   

US  19/GA  300  Thomasville 

US  82/GA  520  Titton 

US411-US41   

US  27  Rome- ,    .    .                    .       . 

1—75  near  Emerson 

US441/GA31  

US  82/GA  520  Pearson  ; ..,.-/ 

GA  135  Douglas. 
GA  22  Milledgeville. 
1-85 

US  441/GA  24 :.. 

1-20 .-. 

Atttens  Bypass 

US  441/GA  15  

GA2  

US  27  Fort  Oglethorpe 

1-75 

GA  5  Connector- ....'. 

'-75 : 

1-20 : 

E.  of  Dallas , 

US  41 

GA  6 . 

GA  6  Bypass  near  Dallas. 
W  of  Dallas 

GA  6  Bypass  

GA  10  Loop 

GA  14  Spur 

E.  and  S.  Bypass  in  Athens 

US  29/Welcome  All  Road    

1-85/285  S.  Interchange  Atlanta. 
GA  204  Savannah 

GA21  

l-95Monleith 

GA520 :. 

GA  25 

GA  25  Spur. 

36054 


Federa 


Route 


GA  25  Spur 

GA  53 

GA61  

GA  85 

GA  138 

GA  166  

GA247C  .... 

GA  300 

GA  316 

GA  400  ....... 

GA  5t5 

GA  520  
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Georgia — Continued 


From 


US  17  N.  of  Brunswick 

Rome  _ 

1-20 

Fayetfeville  _ 

1-20  Conyers  

GA  61  

1-75 

US  82  Albany  

f-85 

1-285  near  Atlanla 

1-575 

1-96 „ 


To 


1-95  Exit  8. 

t-75  Calhoun 

GA  166  near  CamjWon. 

(-75. 

US  78  Monroe. 

End  of  4-lane  section  of  W.  GA  i  CarroHton 

GA  247  Warner  Robins. 

1-75  near  Cordele. 

US  29. 

GA  60. 

Btairsvifle. 

GA25. 


Note:  Atlanta  area — tn^rstale  highways  within  the  1-285  t)e«way  are  not  avartabte  to  through  trucks  with  more  than  6  wheels  tjecause  of  con- 
struction. 


'-14-94;  8:45  anil 


PENSION  BENEFIT  GilARANTY 
CORPORATION 

29  CFR  Parts  2610  and  2622 

Late  Premtum  Paymeijtts  and  Employer 
Liability  Underpayments  and 
Overpaynients;  Interest  Rate  for 
Determining  Variable  Hate  Premium; 
Amendments  to  Interest  Rates 


AGENCY:  Pension  Bene 
Corporation. 
ACTtOH;  Final  rule. 


it  Cuarantv 


SUMMARY:  This  docum  mt  notifies  the 
public  of  the  interest  n  te  applicable  to 
late  premium  paymeni ;  and  empIo>-er 
liability  underpa>Tnen  s  and 
overpayments  for  the  c  alendar  quarter 
beginning  July  1.  1994  This  interest  rate 
is  established  quarterl]  by  the  Internal 
Revenue  Service.  This  document  also 
sets  forth  the  interest  r  ites  for  valuing 
unfunded  vested  bene  its  for  premium 
purposes  for  plan  year ;  beginning  in 
May  1994  through  Jul\  1994.  These 
interest  rates  are  estab  ished  pursuant  to 
section  4006  of  the  Em  sloyee 
Retirement  Income  Se(  urity  Act  of  1974, 
as  amended.  The  effeci  of  these 
amendments  is  to  advi  ;e  plan  sponsors 
and  pension  practitioners  of  these  new 
interest  rates. 

EFFECTIVE  DATE:  July  1.  1994. 
FOR  FURTHER  INFORMAT  ON  CONTACT: 
Harold  J.  Ashner,  Assii  tant  General 
Counsel.  Office  of  the  i  General  Counsel, 
Pension  Benefit  Guarai  ity  Corporation. 
.1200  K  Street.  NW..  W  ishington.  DC 
20005-4026;  teiephon<  202-326-^024 
(202-326-4179  for  TT' '  and  TTD). 
These  are  not  toll-free  lumbers. 
SUPW-EMENTARY  INFORIiATION:  As  part  of 
title  IV  of  the  Employe ;  Retirement 


Income  Security  Act  of  1974,  as 
amended  ("ERISA"),  the  Pension 
Benefit-Guaranty  Corporation  ("PBGC") 
collects  premiums  from  ongoing  plans 
to  support  the  single-employer  and 
multiemployer  insurance  programs. 
Under  the  single-employer  program,  the 
PBGC  also  collects  employer  liability 
from  those  persons  described  in  ERISA 
section  4062(a).  Under  ERISA  section 
4007  and  29  CFR  2610.7,  the  interest 
rate  to  be  charged  on  unpaid  premiums 
is  the  rate  established  under  section 
6601  of  the  Internal  Revenue  Code 
("Code").  Similarly,  under  29  CFR 
2622.7,  the  interest  rate  to  be  credited  or 
charged  with  respect  to  overpayments  or 
underpayments  of  employer  liability  is 
the  section  6601  rate.  These  interest 
rales  are  published  by  the  PBGC  in 
appendix  A  to  the  premium  regulation 
and  appendix  A  to  the  employer 
liability  regulation. 

The  Internal  Revenue  Service  has 
announced  that  for  the  quarter 
beginning  July  1,  1994,  the  interest 
charged  on  the  underpayment  of  taxes 
will  be  at  a  rate  of  8  percent. 
Accordingly,  the  PBGC  is  amending 
appendix  A  to  29  CFR  part  2610  and 
appendix  A  to  29  CFR  part  2622  to  set 
forth  this  rate  for  the  July  1. 1994, 
through  September  30, 1994.  quarter. 

Under  ERISA  section 
4006(a)(3)(E)(iii)(II),  in  determining  a 
single-employer  plan's  unfunded  vested 
benefits  for  premium  computation 
purposes,  plans  must  use  an  interest 
rate  equal  to  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  beginning  of  the 
plan  year  for  which  premiums  are  being 
paid.  Under  §  2610.23(b)(1)  of  the 
premium  regulation,  this  value  is 
determined  by  reference  to  30-year 
Treasury  constant  maturities  as  reported 
in  Federal  Reserve  Statistical  Releases 
G.  1 3  and  H.l 5.  The  PBGC  pubbshes 
these  rates  in  appendix  B  to  the 
regulation. 


The  PBGC  publishes  these  monthly 
interest  rates  in  appendix  B  on  a 
quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  set  forth  in  appendix  A.  (The  PBGC 
publishes  the  appendix  A  rates  every 
quarter,  regardless  of  whether  the  rate 
has  changed.)  Unlike  the  appendix  A 
rate,  which  is  determined  prospectively, 
the  appendix  B  rate  is  not  knouTi  until 
a  short  time  after  the  first  of  the  month 
for  which  it  applies.  Accordingly,  the 
PBGC  is  hereby  amending  appendix  B  to 
part  2610  to  add  the  vested  benefits 
valuation  rates  for  plan  years  beginning 
in  May  of  1994  through  luly  of  1994. 

The  appendices  to  29  CFR  parts  2610 
and  2622  do  not  prescribe  the  interest 
rates  under  these  regulations.  Under 
both  regulations,  the  appendix  A  rates 
are  the  rates  determined  under  section  ■ 
6601(a)  of  the  Code.  The  interest  rates 
in  appendix  B  to  part  2610  are 
prescribed  by  ERISA  section 
4006(a)(3)(E)(iii)(lI)  and  §  2610.23(b)(1) 
of  the  regulation.  These  appendices 
merely  collect  and  republish  the  interest 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  these  amendments  would 
be  unnecessary  and  contran,'  to  the 
public  interest.  For  the  above  reasons, 
the  PBGC  also  believes  that  good  cause 
exists  for  making  these  amendments 
effective  immediately. 

The  PBGC  has  determined  that  none 
of  these  actions  is  a  "significant 
regulatory  action"  under  the  criteria  set 
forth  in  Executive  Order  12866,  because 
they  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 


with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the     . 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  pOUcy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2).  -  ,' 

f  ist  of  Subjects 

29  CFR  Part  26W 

Employee  benefit  plans.  Penalties. 
Pension  insurance.  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2622 

Business  and  industry.  Employee 
benefit  plans.  Pension  insurance. 
Pensions.  Reporting  and  recordkeepjng 
requirements,  and  Small  businesses. 

In  consideration  of  the  foregoing,  part 
2610  ahd  part  2622  of  chapter  XXVI  of  ^ 
title  29,  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  26ia-PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  2610 
continues  to  read  as  follows: 

Authority:  29  U..S.C:.  1302(h)(:t).  ^■^0^^. 
1307. 

2.  Appendix  A  to  part  2610  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  July  1,  1994.  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2610— Late 
Payment  Interest  Rates 

The  following  table  lists  the  late 
payment  interest  rates  under  §2610. 7(a) 
for  the  specified  time  periods: 


From — 


Through — 


Interest  rate 
(percent) 


July  1.  1994 


September 
30,  1994. 


3.  Appendix  B  to  part  2610  is 
amended  by  adding  to-the  table  of 
interest  rates  new  entries  for  premiiim 
payment  years  beginning  in  May  of  1994 
through  July  of  1994,  to  read  as  follows. 
The  introductory  text  is  republished  for 
the  convenience  of  the  reader  and 
remains  unchanged. 
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with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  pOUcy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  noticeof  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply." See  5  U.S.C. 
601(2).  ■  ,' 

List  of  Subjects 

29CFRPart26W 

Employee  benefit  plans.  Peiit'ilties. 
Peusion  insurance.  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2622 

Business  and  industry.  Employee 
benefit  plans.  Pension  insurance, 
Pensions.  Reporting  and  recordkeepjng 
requirements,  and  Small  businesses. 

In  consideration  of  the  foregoing,  part 
2610  and  part  2622  of  chapter  XXVI  of  ^ 
title  29.  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  26ia-PAYMENT  OF  PREMIUMS 

1.  The  authoiity  citation  for  part  2R10 
continues  to  read  as  follows: 

Authority:  29  li..S.C:.  1302(l))(:i).  i:iO(i. 
1307. 

2.  Appendix  A  to  part  2610  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  July  1,  1994,  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2610— Late 
Payment  Interest  Rates 

The  following  table  lists  the  late 
payment  interest  rates  under  §  2610. 7(a) 
for  the  specified  time  periods: 


From — 


Through — 


Interest  rate 
(percent) 


July  1,  1994 


September 
30,  1994. 


3.  Appendix  B  to  part  2610  is 
amended  by  adding  to-the  table  of 
interest  rates  new  entries  for  premiiim 
payment  years  beginning  in  May  of  1994 
through  July  of  1994.  to  read  as  follows. 
The  introductory  text  is  republished  for 
the  convenience  of  the  reader  and 
remains  unchanged. 


Appendix  B  to  Part  2610— Interest 
Rdtes  for  Valuing  Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a 
plan's  vested  benefits  under 
§  2610.23(b)  and  in  calculating  a  plan's 
adjusted  vested  benefits  under 
§  2610.23(c)(1): 


For  premium  payment  years  be- 
ginning  in — 


Required 

interest 

rate' 


May  1994 5.82 

June  1994  ,. 5.93 

July  1994  5.92 

'  The  required  interest  rate  listed  above  is 
equal  to  80%  of  the  annual  yield  for  30-year 
Treasury  constant  maturities,  as  reported  in 
Federal  Reserve  Statistical  Release  G.13  and 
H.15  for  tt>e  calendar  month  preceding  the  cal- 
endar month  in  which  the  premium  payment 
year  t)egins. 

PART  2622— EMPLOYER  LIABILITY 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

4.  The  authority  citation  for  part  2622 
Continues  to  read  as  follows: 

Authority:  29  U.S.C.  i:i02(b)(3).  1362- 
1364.1367-68. 

'  5.  Appendix  A  to  part  2622  is 
amended  by  adding  ^  new  entry  for  the 
quarter  beginning  July  1.  1994.  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  utichaiiged. 

Appendix  A  to  Part  2622— Late 
Payment  and  Overpayment  Interest 
Rates 

The  following  table  lists  the  hite 
payment  and  o\'erpayment  interest  rates 
under  §  2622.7  for  the  specified  time 
periods: 


From 


Through — 


Interest  rate 
(percent) 


July  1.  1994  ...     Septemt)er 
30.  1994. 


Issued  in  Washington.  DC.  this  11th  day  of 
luly  1994. 

Martin  Slate,    . 

Execiif/ie  Director.  Pension  Benefit  Ciiaranty 

Corponttion. 
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29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
("PBCX's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
and  Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  \Vithdra'\nl.  The 
former  regulation  contains  the  interest 
assumptions  that  the  PB(X  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  The  latter  regulation 
contains  the  interest  assumptions  for 
valuations  of  multiemployer  plans  that 
have  undergone  mass  withdrawal.  Thw 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  tennination  dates  in  August  1994, 
and  to  multiemployer  plans  with 
valuation  dates  in  August  1994.  The 
effect  of  these  amendments  is  to  advise 
the  public  of  the  adoption  of  these 
assumptions. 

EFFECTIVE  DATE:  August  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  (General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  N\V..  Washington,  DC 
20005,  202-326-4024  (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  the  August  1994  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation's 
"PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619.  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676.  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  ("ERISA").  Under  ERISA 
sedion  4041(c),  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities."  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619.  subpart 
C.  (Plans  terminating  in  a  standard 
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1994)  of  .10  percent  for  the  first  25  years 
following  the  valuation  date  and  are 
otherwise  unchanged.  The  lump  sum 
interest  assumptions  represent  an 
increase  (from  those  in  effect  for  July 
1994)  of  .25  percent  for  the  period 
during  which  benefits  are  in  pay  status 
and  the  seven  years  directly  preceding 
that  period;  they  are  otherwise 
unchanged. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  intere.st.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefifs  in  single-employer  plans  uhase 
termination  dates  fall  during  August 
1994.  and  in  multiemployer  plans  that 
have  undergone  mass  withdrawal  and 
have  valuation  dates  during  August 
1994,  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economv. 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  bv 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 


Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Pari  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

29  CFR  Part  2676 
Employee  benefit  plans  and  Pensions. 

-    In  consideration  of  the  foregoing, 
parts  2619  aiid  2676  of  chapter  XXVI. 
title  29,  Code  of  Federal  Regulation.s.  are 
hereby  amended  as  follows:  - 

PART  2619— [AMENDED] 

1.  The  authority  citation  for  part  2619 
(  ontinues  to  read  as  follows:" 

Authority:  29  I ;  .S  C.  1 301  (a),  1 302(b)(,3). 
1. I'll.  1344.  1362. 

2.  In  appendix  B,  Rate  Set  10  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2619— Interest 
Rales  I'scd  To  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Viiltidtinns 

In  (lotormining  the  valm-  of  interest  f.itlurs" 
of  the  form  V^  "  (iis  (iefincd  in  §  2619.49(b)(1)) 
for  purposes  of  applving  the  formulas  set   -     • 
forth  in  §  2G19.49  (b)  through  (i)  and  in 
doterminiug  the  value  of  any  interest  foctor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums  (including  thf: 
return  of  actumulated  emplovee 
contributions  upon  death),  the  PBGC  shitll 
employ  the  value  of  if  set  out  in  Table  1 
hereof  as  foliovvs: 

(1)  For  Ijenefits  for  which  the  partiripiinl 
or  bentjfir  iary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuifv 
nite  shall  applv. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0<Y<n:). 
interest  rate  ii  shall  apply  from  the  valuation 
date  for  a  period  of  y  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (\  is  an  integer  and 
ni<y<n,+n;).  interest  rate  i;  sjfiall  apply  from 
the  valuation  date  for  a  pt^riod  of  y-n,  years, 
interest  rate  ii  shall  apply  for  the  follou'ing 
n,  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  dcfcrr.il 
perio<l  is  y  years  (y  is  an  integer  and 
y>n,-i-n;}.  interest  rate  ij  shall  apply -from  the    ■ 
valuation  date  for  a  period  of  y-ni  -  n.- 
years.  interest  rate  ij^hall  apply  for  the 
following  n;  years,  interest  rate  ii  shall  apply 
for  the  following  n,  years;  thereafter  the 
immediati'  annuity  rale  shall  apply. 


Rate  set 
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Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  V^ "  (as  defined  in  §  2619.49(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.49  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
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August  1994 


PART  2676— [AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3). 
1399(c)(1)(D).  1441(b)(1). 

4.  In  appendix  B,  Rate  Set  10  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  D,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Al 
Ri 

Al 

Lu 

of 
foi 
foi 
de 
us 
to 
th( 
Th 

USi 

pa 

I 
or 
on 
rat 


Rate  set 


10 


Annuity  Valuations  det 

In  determining  the  value  of  interest  factors  "^ 

of  the  form  V- "  (as  defined  in  §2676. 13(b)(1))  sut 

for  purposes  of  applying  the  formulas  set  val 
forth  in  §  2676.13  (b)  through  (i)  and  in 
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Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  V^ »  (as  defined  in  §  2619.49(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.49  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  i,  prescribed  in  Table  II  hereof. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  ii,  i2 and  referred  to 

Table  II 

(Annuity  Valuations] 


generally  as  i,)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rale  is  assumed  to  be  in 
effect  after  the  last  listed  anhiversar\'  date. 


For  valuation  dates  occurring  in  the  montti — 


The  values  of  i,  are: 


fort= 


ii 


fort. 


fort- 


August  1994 


.0700 


1-25 


.0525 


>25 


N/A 


N/A 


PART  2676— [AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.Q  1302(b)(3), 
1399(c)(1)(D).  1441(b)(1). 

4.  In  appendix  B.  Rate  Set  10  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  D.  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Rjrte  set 


Appendix  B  to  Part  2676 — Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  V"  (as  defined  in  §2676. 13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §2676.13  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums,  the  PBGC  shall  use 
the  values  of  i.  prescribed  in  Table  I  hereof. 
The  interest  rates  set  forth  in  Table  I  shall  be 
used  by  the  PBGC  to  calculate  benefits 
payable  as  lump  sum  benefits  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiar>'  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

Table  I 

(Lump  Sum  Valuations] 


(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0<y<ni). 
interest  rate  ii  shall  apply  from  the  valuation 
date  for  a  period  of  y  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  ni 
<>'<ni+n3),  interest  rate  ij  shall  apply  from 
the  valuation  date  for  a  period  of  y  -  ni  years, 
interest  rate  i'  shall  apply  for  the  following 
ni  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>ni+n2).  interest  rate  ii  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  ni  -  nj 
years,  interest  rate  i^  shall  apply  for  the 
following  n2  years,  interest  rate  ii  shall  apply 
for  the  following  ni  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


For  plans  with  a  valu- 
ation date 
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Deferred  annuities  (percem) 


ni 


10 


8-1-94        9-1-94 


5.75       5.00       4.00       4.00 


Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  V- "  (as  defined  in  §^ 2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2676.13  (b)  through  (i)  and  in 


determining  the  value  of  any  interest  factor 
used  in  valuing  annuity'  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  i,  prescribed  in  the  table  below. 


The  following  table  tabulates,  for  each 
calendar  month  of  N'aluation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 

(denoted  by  ii.  ij and  referred  to 

generally  as  I,)  assumed  to  be  in  effect 


IMI 
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I'etween  s{>ecified  anni 
valuation  date  that 
( alendar  month;  those 


iv«rsaries  of  a 
within  that 
niversaries  are 


occurs 


anr 


For  va  uation  dates  occurring  In  the  month — 


August  1994 


Issued  in  Washington 
of  July  1994. 

Martin  Slate, 

Executive  Director.  Pen: 

Corporation. 

ITR  Doc.  94-17251  File 

BILUNG  COOC  7708-01-M 


29  CFR  Part  2644 

Notice  and  Collection 
Liability;  Adoption  o 

AGENCY:  Pension  Ben  jfit  Guaranty 

Corporation. 

ACTION:  Final  ruie. 


SUMMARY:  This  is  an 
Pension  Benefit  Guaranty 
regulation  on  Notice 
Withdrawal  Liability 
incorporates  certain 
published  by  another 
This  amendment  add  > 
of  that  regulation  a  n(  vv 
be  effective  from  July 
September  30, 1994.' 
amendment  is  to  adv 
the  new  rate. 


EFFECTIVE  DATE:  Iul\ 


FOR  FURTHER  INFORMA  HON  CONTACT: 
Harold  J.  Ashner,  Ass  istant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guarinty  Corporation, 
1200  K  Street,  NW.,  V  Washington,  DC 
20005-4026;  telephoi  le  202-326-4024 
(202-326-^179  for  T  Y  and  TDD). 
These  are  not  toll-fred  numbers. 
SUPPLEMENTARY  INFOF  MATION:  Under 
section  4219(c)  of  the  Employee 
Retirement  Income  S(  scurity  Act  of  1974," 
as  amended  ("ERISA  '),  the  Pension 
Benefit  Guaranty  Cor  )oration  ("the 
PBGC")  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regula  ion,  codified  at  29 
CFR  part  2644.  deals  A'ith  the  rate  of 
interest  to  be  charged  by  multiemployer 
pension  plans  on  v.-it  idrawal  liability 
payments  that  are  ov<  rdue  or  in  default, 
or  to  be  credited  by  p  ans  on 
overpayments  of  withdrawal  liability. 
The  regulation  allow<  plans  to  set  mtes, 


Sjjecified  in  the  columns  adjacent  to  the 
rdtes.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 

Table  II 

[Annuity  Valuations) 


The  values  of  i,  are: 


foft= 


fort= 


for  t= 


.0700 


1-25 


.0525 


>25 


N/A 


N/A 


DC.^n  this  11th  day 

ion  Btinept  Guaranty 
7-14-94:  8:45  ami 


Of  Withdrawal 
New  Interest  Rate 


amendment  to  the 
Corporation's 
md  Collection  of 
That  regulation 
ijiferest  rates 
Federal  agency, 
to  the  appendix 
interest  rate  to 
1,  1994,  to 
'he  effect  of  the 
se  the  public  of 


, 1994. 


subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate, 
§  2644.3(b)  of  the  regulation  provides 
that  the  rate  to  be  charged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates"). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15,  that  release  is  the 
authoritative  source  for  the  rates  that  are 
to  be  applied  under  the  regulation.  As 
a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 
them  in  an  appendix  to  part  2644.  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  7.25  percent,  which  will 
be  efTective  from  July  1,  1994,  through 
September  30,  1994.  This  rate  represents 
an  increase  of  1.25  percent  from  the  rate 
in  effect  for  the  second  quarter  of  1994. 
This  rate  is  based  on  the  prime  rate  in 
effect  on  June  15,  1994. 

The  appendix  to  29  CFR  part  2644 
does  not  prescribe  interest  rates  under 
the  regulation;  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
unneces.sary  and  contrary  to  the  public 
interest.  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 


economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  heahh  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  1 2866. 

Because  no  general  notice  of  proposed 
nilemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2644 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing,  part 
2644  of  subchapter  F  of  chapter  XXVI  of 
title  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2644— NOTICE  AND 
COLLECTION  OF  WITHDRAWAL 
LIABILITY 

1.  The  authority  citation  for  part  264.4 
(  ontinues  to  read  as  follows: 

Authority:  29  IJ  S.C.  1302(b)(3),  1399(c)(6) 

2,  Appendix  A  to  part  2644  is 
amended  by  adding  to  the  end  of  the 
table  a  new  entry  to  read  as  follows: 

Appendix  A  to  Part  2644 — Table  of 
Interest  Rates 


From — 


To— 


Date  of 
qLX3tation 


Rate 
(per- 
cent) 


07/01/94  09/30/94       6/15/94 


7.25 
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Issued  In  Washington,  DC,  on  this  llth  day 
of  July  1994. 
Martin  Slatft. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  94-17249  Filed  7-14-94;  8:45  ami 

BtLUNG  CODE  770»-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  91 4 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Indiana  jjermanent 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  (Program  Amendment 
Number  93-3)  consists  of  revisions  to 
Indiana's  Surface  Coal  Mining  and 
Reclamation  Rules  concerning 
delegation  of  authority,  ultimate 
authority,  conduct  of  certain 
proceedings  and  record  keeping  by  the 
administrative  law  judge  (ALJ).  The 
amendment  is  intended  to  revise  the 
Indiana  Administrative  Code  (lAC)  rules 
to  implement  statutory  changes 
contained  in  the  1991  Senate  Enrolled 
Act  (SEA)  154. 

EFFECTIVE  DATE:  July  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis.  IN 
46204.  Telephone  (317)  226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

II.  Submission  of  the  Amendment 

III.  Director's  Findings 

IV'.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
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Issued  In  Washington.  DC.  on  this  11th  dav 
of  July  1994. 
M  artm  Slatft. 

Executive  Director.  Pension  Benefit  Cuaranty 
Corporation. 

IFR  Doc.  94-17249  Filed  7-14-94:  8:45  ami 

BtLUNG  CODE  770»-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Indiana  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  (Program  Amendment 
Number  93-3)  consists  of  revisions  to 
Indiana's  Surface  Coal  Mining  and 
Reclamation  Rules  concemiiig 
delegation  of  authority,  ultimate 
authority,  conduct  of  certain 
proceedings  and  record  keeping  by  the 
administrative  law  judge  (ALJ).  The 
amendment  is  intended  to  revise  the 
Indiana  Administrative  Code  (LAC)  rules 
to  implement  statutory  changes 
contained  in  the  1991  Senate  Enrolled 
Act  (SEA)  154. 

EFFECTIVE  DATE:  July  15. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building.  575  North  Pennsylvania 
Street.  Room  301,  Indianapolis,  IN 
46204.  Telephone  (317)  226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 
11  Submission  of  the  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  SecTetary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 


approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10. 914.15.  and 
914.16. 

II.  Submission  of  the  Amendment 

By  letter  dated  June  4. 1991 
(Administrative  Record  Number  IND- 
0894).  the  Indiana  Department  of 
Natural  Resources  (IDNR)  submitted  a 
proposed  amendment  to  the  Indiana 
program  concerning  statutes  enacted  by 
Indiana  under  SEA  154  from  the  1991 
Indiana  Legislative  Session.  The 
amendments  included  provisions 
concerning  requirements  for  hearings, 
and  changes  in  the  responsibilities  of 
the  director  of  the  IDNR  and  the  Natural 
Resources  Commission  (NRC).  OSM 
approved  the  proposed  amendments  on 
June  23, 1992  (57  FR  27928). 

By  letter  dated  April  2, 1993 
(Administrative  Record  Number  IND- 
1217).  Indiana  submitted  proposed 
program  amendment  number  93-3. 
Program  amendment  93-3  consists  of 
changes  to  the  Indiana  rules  concerning 
delegation  of  authority,  uhimate 
authority,  conduct  of  certain 
proceedings,  and  record  keeping  by  the 
ALJ.  The  changes  to  the  Indiana  rules 
reflect  the  statutory  changes  contained 
in  the  1991  SEA  154  discussed  above. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  23. 
1993,  Federal  Register  (58  FR  21693). 
and.  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  May  24. 
1993.  Upon  review  of  the  proposed 
amendments.  OSM  identified  additional 
changes  to  the  rules  which  had  not  been 
previously  reviewed  and  approved  bv 
OSM.  On  September  21. 1993.  OSM  ' 
reopened  the  public  comment  period 
and  invited  public  comment  on  those 
changes  which  were  not  previously 
identified  as  amendments  subject  to 
public  comment  (58  FR  48996).  The 
public  comment  period  closed  on 
October  6.  1993.  OSM  reopened  the 
public  comment  period  on  March  28. 
1994  (59  FR  14375),  after  Indiana 
submitted  a  version  of  the  amendmetit 
which  differed  from  the  original 
submittal.  The  public  comment  period 
closed  on  April  12, 1994. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 


Revisions  which  are  not  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revise  paragraph  notations 
to  reflect  organizational  changes 
resulting  from  this  amendment. 

1.3  JO  lAC  0.6-1-2    Applicability  of 
Rule 

(a)  Subsection  2(a)  is  amended  by 
replacing  the  term  "department"  with 
the  term  "commission."  In  effect,  under 
this  amendment,  administrative  law 
judges  conduct  proceedings  for  the  NRC 
rather  than  the  IDNR.  Under  Public  Law 
28-199.  SEA  362  (referred  to  as  the 
"Sunset"  law),  Indiana  amended 
Indiana  Code  (IC)  IC  14-3-3-3(e)  to 
provide  that  the  Indiana  NRC  shall 
appoint  administrative  law  judges.  The 
proposed  amendment,  therefore,  is 
consistent  with  IC  14-3-3-3(e)  as 
amended  by  SEA  362.  OSM  approx-ed 
the  amendments  to  IC  14-3-3-3(e) 
made  by  SEA  362  on  August  2.  1991  (36 
FR  37016).  While  there  is  no  direct 
Federal  counterpart  to  the  proposed 
provision  at  subsection  2(a).  the  Director 
finds  the  proposed  amendment  is  not 
inconsistent  with  SMCRA  section  503 
concerning  the  establishment  of  State 
programs. 

(b)  Subsection  2(b)  is  amended  to 
provide  that  310  lAC  0.6-1-8  and  310 
lAC  0.6-1-12  do  not  apply  if  the  ALJ  is 
the  NRC.  The  proposed  language  does 
not  render  the  Indiana  program  less 
effective  for  the  following  reasons.  310 
lAC  0.6-1-8  pertains  to  automatic 
changes  of  the  ALJ.  Since  the  NRC  is  the 
ultimate  authority  for  the  IDNR,  the 
provision  at  310  lAC  0.6-1-8 
concerning  automatic  changes  of  the 
ALJ  would  not  apply.  310  L\C  0.6-1-12 
also  would  not  apply  because  section 
310  lAC  0.6-1-12  only  pertains  to 
orders  from  other  than  the  ultimate 
authority.  While  there  is  no  direct 
Federal  counterpart  to  the  proposed 
provision  at  2(b),  the  Director  finds  the 
proposed  amendment  is  not 
inconsistent  with  SMCRA  section  503. 

(c)  This  new  subsection  provides  that 
310  lAC  0.6-1-12.  concerning 
objections  to  recommendations  of  an 
ALJ.  does  not  apply  if  IC  4-21.5-4 
concerning  emergency  orders,  or  if 
sections  310  L«iC  0.6-l-2.5(b) 
concerning  administrative  reviews  iiy  an 
ALJ.  or  (c)  concerning  final  orders  by  an 
ALJ  apply.  Additionally,  the  proposed 
language  provides  that  a  party  may  seek 
judicial  review  under  IC  4-21.5-5  of  a 
final  order  made  bv  an  ALJ  under  310 
lAC  0.6-1-2. 

There  is  no  direct  Federal  counterpart 
to  the  proposed  language.  The  Director 
finds,  however,  that  the  proposed 
language  is  not  inconsistent  with 
SMCRA  because  the  public  has  the  right 
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to  appeal  decisions  b^ 
authority  under  IC  4-^1 
judicial  review. 


2.  310  lAC  0.6-1-2.5 
Authority 

This  new  section  is 


added  to  provide 
at  subsection  2.5(a)  th  it  the  NRC  is  the 
ultimate  authority  for  the  IDNR  for 
proceedings  under  rul  s  310  lAC  0.&-1, 
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the  regulatory 
.5-5  concerning 


Ultimate 


subsections  2.5  (b) 
2.5(b).  the  ALJ  is 
for  administrative 
1  or310IACl2. 


except  as  provided  in 
and  (c).  In  subsection 
the  ultimate  authority 
reviews  under  IC  13 
except  for  proceeding:  concerning  the 
approval  or  disapprove  of  a  permit 
application  or  permit :  enewal  under  IC 
13-4.1-4-5  and  proce  ;dings  for 
suspension  or  revocat  on  of  a  permit 
under  IC  13-4.1-11-6  In  subsection 
2.5(c).  an  order  made  iy  an  ALJ  granting 
or  denying  temporary  relief  from  a 
decision  of  the  directo  r  of  the  IDNR  is 
a  final  order  of  the  dep  artment. 

The  proposed  langui  ige  is  consistent 
with  the  Indiana  provisions  contained 
in  its  "Sunset  law"  (Pijb.  L 
SEA  362).  While  there 
counterpart  to  section 
finds  that  the  propose<  language  is  not 
inconsistent  with  SMCRA  section  503 
concerning  the  establii  hment  of  State 
programs. 

3.  310  lAC  0.6-1-17    ,  lecord  of     ■ 
Proceedings 

This  new  section  is  i  dded  to  provide 
(in  subsection  17(a))  tli  at  the  record 
required  to  be  kept  by  m  ALJ  under  IC 
4-21.5-3-14  commenc  es  with  the  filing 


28-199. 
is  no  Federal 
2.5.  the  Director 


of  one  of  the  following 


with  the  director 


of  the  IDNR:  (1)  A  petition  for 
administrative  review  i  mder  IC  4-21.5- 
3-7;  (2)  a  complaint  un  der  IC  4-21.5-3- 
8;  (3)  a  proceeding  bef(  re  an  ALJ  under 
IC  4-21.5-4. 

New  subsection  17(bfc  provides  that 
the  record  required  to  1 «  kept  by  an  ALJ 
consists  of  the  official  i  ecord  as  set  forth 
in  IC  4-21.5-3-33. 

New  subsection  17(c  provides  that  in 
addition  to  subsection*  17  (a)  and  (b), 
subsection  17(c)  applie  5  to  proceedings 
concerning  the  approve  I  or  disapproval 
of  a  permit  application  permit  revision 
application,  or  permit  lienewal  under  IC 
13-4.1-4-5. 

Upon  a  timely  object  on  before  or 
during  a  hearing,  the  ALJ  shall  exclude 
testimony  or  exhibits  wihich  are  offered 
but  which  identify  or  otherwise  address 
matters  which  were  not  part  of  the 
"record  before  the  director"  under  IC 
13-4.1-4-5.  The  "record  before  the 
director"  includes  each  of  the  following: 
(1)  The  permit;  (2)  the  permit 
application;  (3)  docum3ntation  tendered 


L 


ur  referenced  in  writinj 
or  an  interested  person 


by  the  applicant 
or  the  purposes 


of  evaluating,  or  used  by  the  IDNR  to 
evaluate  the  application;  (4)  the 
analyses  of  the  IDNR  in  considering  the 
application,  including  the  expertise  of 
the  IDNR's  employees  and  references 
used  to  evaluate  the  application;  (5) 
documentation  received  under  IC  13- 
4.1-4-2,  including  the  conduct  and 
results  of  any  informal  conference  or 
public  hearing  under  IC  13-4.1-Jt-2(c); 
(6)  correspondence  received  or 
generated  by  the  department  relative  to 
the  application,  including  letters  of 
notification,  proofs  of  filing  newspaper 
advertisements,  and  timely  written 
comments  from  an  interested  person. 

Upon  review  of  the  amendment.  OSM 
informed  Indiana  that  the  proposed 
language  at  subsection  17(c)  appears  to 
limit  the  record  before  the  director  of 
the  IDNR  (director)  to  a  degree  which 
would  prevent  a  full  public  hearing  on 
the  application.  In  response  to  OSM's 
concerns,  Indiana  stated  that  the  State 
differs  with  OSM's  interpretation  of 
both  the  intent  and  application  of  the 
proposed  language  (Administrative 
Record  Number  IND-1311). 

Indiana  stated  that  the  Division  of 
Reclamation  of  the  IDNR  agrees  with 
OSM  that  evidence  "created  after  an 
agency  decision,  or  otherwise  not  fairly 
available  to  the  proponent  prior  to  that 
decision,  is  important  in  determining 
the  propriety  of  the  issuance  or  denial 
of  a  permit."  Indiana  further  stated  that 
"lElxclusion  of  valid  evidence  which 
was  not  fairly  available  prior  to  the 
agency  action  would  deny  aggrieved 
individuals  a  fair  opportunity  to  present 
evidence  and  arguments  regarding  a 
particular  permit  application"  and 
would  "thwart  the  fundamental 
protection  purpose  of  SMCRA." 

In  order  to  clarify  the  Division's 
interpretation.  Indiana  stated  that  "[ijt  is 
not  our  interpretation  that  a  party 
should  be  afforded  unlimited  Hcense  to 
submit  any  and  all  'evidence'  which 
that  party  believes  relevant."  "Clearly," 
the  State  asserted,  "any  information 
before  the  agency  during  the  initial 
decision  making  process  is  relevant  in  a 
subsequent  administrative  review 
proceeding  "  "However."  the  State 
added,  "a  party  should  not  be  permitted 
to  'sit  on  their  rights'  during  the  entire 
permit  revievvand  public  comment 
periods,  thereby  denying  the  reviewing 
agency  the  benefit  of  crucial 
information,  and  subsequently 
challenge  the  propriety  of  the  agency 
decision  based  upon  information 
withheld  by  the  'aggrieved*  party." 
(Administrative  Record  No.  IND-1311). 

In  a  letter  to  Indiana  dated  February 
2, 1994  (Administrative  Record  Number 
IND-1353).  OSM  stated  its  agreement 
with  Indiana's  concerns  as  noted  above. 


However,  despite  the  Division's 
interpretation  of  what  should  or  should 
not  be  included  in  the  record  before  the 
director.  OSM  stated  that  it  appears  that 
it  would  be  the  ALJ,  and  not  the 
Division  of  Reclamation,  which  would 
decide  what  evidence  could  or  could 
•  not  be  considered  at  a  hearing  or  a  pre- 
hearing conference.  The  ALJ's  would 
decide  these  issues  when  presented 
with  objections  to  the  admission  of 
evidence  alleged  to  be  outside  of  the 
record  made  before  the  director. 

In  response.  Indiana  stated  in  a  letter 
dated  February  18. 1994  (Administrative 
Record  Number  IND-1337).  that  it 
disagreed  with  OSM's  interpretation 
that  a  plain  language  reading  of  the 
proposed  language  at  3iaiAC  0.6-1- 
17(c)  requires  exclusion  of  evidence 
generated  after  a  decision,  or  not  fairly 
available  in  advance  of  the  agency 
decision.  Instead,  Indiana  offered 
reasons  why  it  believes  the  proposed 
language  affords  sufficient  flexibility  to 
permit  the  introduction  of  such 
evidence. 

Indiana  asserted  that  the  proposed 
language  provides  that  subsections  17  ' 
(a)  and  (b)  apply  to  permit  review 
proceedings.  Subsection  17(b)  states  that 
the  "record"  includes  the  "official 
record"  under  IC  4-21.5-3-33.  IC  4- 
21.5-3-33(b)(4)  provides,  in  part,  that 
the  agency  record  includes  "evidence 
received  or  considered."  "Similarly." 
the  State  asserts,  "IC  4-21.5-3-33(b)(6) 
provides  that  the  agency  record  includes 
proffers  of  proof  and  objections  and 
rulings  on  them."  The  Division  of 
Reclamation  interprets  the  above- 
referenced  provisions  as  being 
sufficiently  general  to  allow  the 
introduction  of  evidence  generated  after, 
or  not  fairly  available  in  advance  of  the 
agency  decision  under  review. 

Indiana  noted  that  310  lAC  0.6-1- 
17(c)  provides  that  "•   *   *  nothing  in 
this  subsection  precludes  the  admission 
of  testimony  or  exhibits  which  are 
limited  to  an  explanation  or  analysis  of 
materials  included  in  the  record  before 
the  director,  or  the  manner  in  which  the 
materials  were  applied,  used,  or  relied 
upon  in  evaluating  the  application." 
The  Division  of  Reclamation  interprets 
this  provision  "as  providing  sufficient 
flexibility  to  permit  the  introduction  of 
evidence  generated  after,  or  not  fairly 
available  in  advance  of  the  agency 
decision  as  explanation  or  analysis 
evidence."  (Administrative  Record  No. 
IND-1337). 

The  Director  agrees  that  the 
provisions  cited  by  Indiana  could 
indeed  be  interpreted  as  to  allow  the 
introduction  of  some  evidence 
generated  after,  or  not  fairly  available  in 
advance  of  the  agency  decision.  Again. 
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however,  the  ALJ's  will  be  charged  vith 
interpreting  this  regulation,  not  the 
IDNR. 

Subsection  514(c)  of  SMCRA  and  30 
CFR  775.11(b)(1)  require  that  hearings 
conducted  by  Stale  regulatory 
authorities  on  permitting  decisions  must 
be  of  record  and  adjudicatory  in  nature. 
Indiana  meets  those  standards. 
Consequently,  Indiana's  proposed 
language  is  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regulations.  The  Director 
understands  that  under  this  rule  some 
evidence  and  documentation  could  be 
ruled  inadmissible  by  an  ALJ  in  a  post- 
decisional  hearing.  However,  this  rule 
does  not  prevent  such  evidence  and 
documentation  from  being  remanded  by 
an  ALJ  to  the  regulatory  authority  for 
analysis  and  reconsideration  of  its 
permit  decision.  In  this  way.  evidence 
submitted  which  is  deemed  relevant 
and  important  to  a  permit  decision  can 
be  considered,  while  at  the  same  time 
assuring  that  permit  decisions  remain  in 
the  hands  of  the  regulatory  authority. 

4.  310  lAC  0.6-1-9    Defaults, 
Dismissals.  Agreed  Orders,  and  Consent 
Decrees 

Subsection  9(a)  has  been  amended  to 
provide  that  an  ALJ  may.  on  its  own 
motion  or  the  motion  of  a  party,  enter 
a  nonfinal  order  of  default  or  dismissal, 
as  appropriate,  and  submit  the  nonfinal 
order  to  the  secretary  of  the  NRC  for 
final  action  if  any  of  the  described 
conditions  are  met.  Prior  to  this 
amendment,  the  rule  only  provided  for 
nonfinal  orders  of  dismissal  by  the  ALJ. 
New  subsection  9(a)(3)  is  added  to 
provide  that  the  ALJ  may  enter  a 
nonfinal  order  of  default  or  dismissal 
where  the  party  which  initiated  the 
administrative  review  requests  the 
proceeding  be  dismissed,  and  every 
other  party  joins  or  acquiesces  in  the 
dismissaL  In  addition,  new  subsection 
9(a)(4)  is  added  to  provide  that  where 
the  ALJ  may  enter  a  nonfinal  default  or 
dismissal  order,  a  default  or  dismissal 
could  be  entered  in  a  civil  action. 

New  subsection  9(b)  provides  that  an 
ALJ  shall  approve  an  agreed  order  or 
consent  decree  entered  by  the  parties,  if 
it  is:  (1)  Clear  and  concise;  and  (2) 
lawful. 

New  subsection  9(c)  provides  that  an 
ALJ  may  enter  a  nonfinal  order  of 
default  or  a  nonfinal  order  of 
involuntary  dismissal  only  following 
the  issuance  of  a  proposed  order  of 
default  or  proposed  order  of  dismissal 
under  IC  4-21.5-3-24. 

New  subsection  9(d)  provides  that  the 
secretary  of  the  NRC.  as  the  designee  of 
(he  NRC  under  IC  4-21.5-3-28(b).  may 
offirni  the  entrj-  of  a  nonfinnl  default 
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however,  the  ALJ's  will  be  charged  laith 
interpreting  this  rep,ulation,  not  the 
IDNR. 

Subsection  514(c)  of  SMCRA  and  30 
CFR  775.11(b)(1)  require  that  hearings 
conducted  by  State  regulatory 
authorities  on  permitting  decisions  must 
be  of  record  and  adjudicatory  in  nature. 
Indiana  meets  those  standards. 
Consequently.  Indiana's  proposed 
language  is  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regulations.  The  Director 
understands  that  under  this  rule  some 
evidence  and  documentation  could  be 
ruled  inadmissible  by  an  ALJ  in  a  post- 
decisional  hearing.  However,  this  rule 
does  not  prevent  such  evidence  and 
documentation  from  being  remanded  by 
an  ALJ  to  the  regulatory  authority  for 
analysis  and  reconsideration  of  its 
permit  decision.  In  this  way.  evidence 
submitted  which  is  deemed  relevant 
and  important  to  a  permit  decision  can 
be  considered,  while  at  the  same  time 
assuring  that  permit  decisions  remain  in 
the  hands  of  the  regulatory  authority. 

4.  310  lAC  0.6-1-9    Defaults. 
Dismissals.  Agreed  Orders,  and  Consent 
Decrees 

Subsection  9(a)  has  been  amended  to 
provide  that  an  ALJ  may.  on  its  own 
motion  or  the  motion  of  a  party,  enter 
a  nonFmal  order  of  default  or  dismissal. 
as  appropriate,  and  submit  the  nonflnal 
order  to  the  secretary  of  the  NRC  for 
final  action  if  any  of  the  described 
conditions  are  met.  Prior  to  this 
amendment,  the  rule  only  provided  for 
nonfinal  orders  of  dismissal  by  the  ALJ. 
New  subsection  9(a)(3)  is  added  to 
provide  that  the  ALJ  may  enter  a 
nonfmal  order  of  default  or  dismissal 
where  the  party  which  initiated  the 
administrative  review  requests  the 
proceeding  be  dismissed,  and  every 
other  peuly  joins  or  acquiesces  in  the 
dismissal.  In  addition,  new  subsection 
9(a)(4)  is  added  to  provide  that  where 
the  ALJ  may  enter  a  nonfinal  default  or 
dismissal  order,  a  default  or  dismissal 
could  be  entered  in  a  civil  action. 

New  subsection  9(b)  provides  that  an 
ALJ  shall  approve  an  agreed  order  or 
consent  decree  entered  by  the  parties,  if 
it  is:  (1)  Clear  and  concise;  and  (2) 
lawful. 

New  subsection  9(c)  provides  that  an 
ALJ  may  enter  a  nonfinal  order  of 
default  or  a  nonfinal  order  of 
involuntary  dismissal  only  following 
the  issuance  of  a  proposed  order  of 
default  or  proposed  order  of  dismissal 
under  IC  4-21.5-3-24. 

New  subsection  9(d)  provides  that  the 
secretary  of  the  NRC,  as  the  designee  of 
(he  NRC  under  IC  4-21.5-3-28(b).  may 
<ifnrm  the  entrj'  of  a  nonflnnl  default 


order,  dismissal  order,  or  consent 
decree.  The  secretary  of  the  NRC  has 
exclusive  authority  to  approve,  remand, 
or  submit  to  the  commission  for  Final 
action,  any  nonfinal  order  or  decree 
entered  by  an  ALJ  under  section  310 
L\C  0.6-1-9.  A  party  which  opposes  the 
entry  of  a  final  order  by  the  secretary  of 
the  NRC  must  file  a  written  objection, 
and  the  ALJ  and  any  other  party  may 
file  a  wTitten  response  to  the  objection. 

Subsection  9(e)  is  amended  to  provide 
that  an  order  of  default,  order  of 
dismissal,  agreed  order,  or  consent 
decree  made  by  the  secretary  of  the  NRC 
is  a  final  order  of  the  IDNR  and  is  made 
with  prejudice,  unless  otherwise 
specified  in  the  order  or  decree.  Prior  to 
the  proposed  amendment,  the  rule  did 
not  include  an  order  of  defauh  by  the 
Secretan-  as  a  final  order  of  the  IDNR. 
nor  did*it  specify  the  secretary  of  the 
NRC  as  the  designee  of  the  IDNR  for 
purposes  of  issuing  final  orders. 

New  subsection  9(0  provides  that  an 
order  of  defauh.  order  of  dismissal.' 
agreed  order,  or  consent  decree  made  bv 
an  ALJ.  where  acting  as  the  ultimate 
authority  forthe  IDNR  under  section 
310  lAC  0.6-l-2.5(b).  is  a  final  order  of 
the  department  unless  otherwise 
specified  in  the  order  or  decree.  A 
person  may  seek  judicial  review  of  a 
final  order  entered  under  310  lAC  0.6- 
l-9(f)  as  provided  in  IC  4-21.5-5. 

There  are  no  direct  counterparts  to  the 
proposed  rules.  The  Director  finds, 
however,  that  the  proposed  rules  are  not 
inconsistent  with  SMCRA  at  section  514 
concerning  decisions  of  the  regulatory 
authority  and  appeals,  and  the  Federal    - 
regulations  at  30  CFR  Part  775 
concerning  administrative  and  judicial 
review  of  decisions. 

fV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCR.\ 
and  30  CFR  732.17(h)(llJ(i).  comments 
were  solicited  fi-om  various  interested 
Federal  agencies.  No  agency  comments 
were  received  concerning  the  proposed 
amendments  to  the  Indiana  program. 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  April  23.  1993. 
Federal  Register  (58  FR  21693).  The 
comment  period  closed  on  May  24. 
1993.  The  public  comment  period  was 
reopened  on  September  21. 1993  (58  FR 
48996)  and  again  on  March  28.  1994  (59 
FR  14375).  These  comment  periods 
closed  on  October  6. 1993.  and  April  12. 
.  1994.  respectively.  No  one  requested  an 
opportiuiity  to  testify  at  the  .scheduled 


public  hearing  so  no  hearing  was  held. 
The  Indiana  Coal  Council.  Inc.  (ICC) 
commented  in  support  of  the  proposed 
amendments. 

Ms.  F.  K.  Harris  commented  that  the 
proposed  amendment  at  310  lAC  0.6-1- 
17(c).  which  authorizes  the  ALJ  to 
exclude  testimony  or  exhibits  which  are 
offered  but  which  identify  matters 
which  were  not  part  of  the  "record 
before  the  director."  inappropriately 
limits  the  evidence  which  can  lie 
introduced  at  a  permit  review  hearing. 
The  Director  disagrees.  As  discussed 
above  in  Finding  3.  SMCRA  at  section 
514(c)  and  the  Federal  regulations  at  30 
CFR  775.11(b)(1)  provide  that  hearings 
conducted  by  State  regulatory 
authorities  on  permitting  decisions  must 
be  of  record  and  adjudicatory  in  nature, 
hidiana  meets  those  standards.  The 
proposed  language  may  allow  some 
information  or  documentation  to  be 
e.xcluded  from  post-decisional  hearings. 
However,  this  proposal  does  not  prevent 
and  ALJ  at  a  permit  hearing  from 
remanding  relevant  and  im.portant 
information  and  documentation  to  the 
regulatory  authority  for  analysis  and 
reconsideration  of  its  permit  decision. 
Such  a  remand  would  benefit  the  State 
in  its  interest  in  issuing  only  those 
permits,  revisions,  and  renewals  vvhii:h 
should  be  issued. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.1 7(h)(  1  l)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provi.sions  of  .i 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.)- 
or  the  Clean  Air  Act  (42  U.S.C.  7401  ef 
seq).  The  Director  has  determined  ihat 
this  amendment  contains  no  provisions 
in  these  categories  and  that  EPA's 
concurrence  is  not  required. 

Pursuant  to  732.1 7(h)(ll)(i).  OSM 
.solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  IND-1221).  EPA  did  not 
respond  to  OSM's  request 

V.  Director's  Decision 

Based  on  the  findings  above,  the 
Director  is  approving  Indiana's  program 
amendment  number  93-3  as  submitted 
by  Indiana  on  April  2.  1993.  and 
clarified  by  OSM  on  September  21. 
1993.  and  March  28. 1994. 

The  Federal  regulations  at  .'tO  CFR 
Part  914  codifying  decisions  concerning 
the  Indiana  program  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  en«:ourage 
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IMI 


States  to  bring  their 
conformity  with  the 
without  undue  delay. 
State  and  Federal  standard 
bv  SMCRA. 


p  ograms  into 
F  ederal  standards 
Consistency  of 
s  is  required 


VI.  Procedural  Deten  tinations 


Executive  Order  1286  5 

This  rule  is  exempt  jd 
the  Office  of  Manager  lent 
(OMB)  under  Executive 
(Regulatory  Plarming 


from  review  by 

and  Budget 
Order  12866 
md  Review). 


Executive  Order  1277  i 

The  Department  of  he  Interior  has 
conducted  the  review !  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform) 
determined  that,  to  ths  extent  allowed 
by  law,  this  rule  meet!  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However 
are  not  applicable  to  t  le  actual  language 
of  State  regulatory  pre  grams  and 
program  amendments  since  each  such 
program  is  drafted  an(  I  promulgated  by 
a  specific  State,  not  b]  OSM.  Under 
sections  503  and  505  ( >f  SMCRA  (30 


U.S.C.  1253  and  1255 


and  30  CFR 


730.11,  732.15  and  73  2.17(h)(10), 
decisions  on  proposec  State  regulatory 
programs  and  prograni  amendments 
submitted  by  the  Stat«  s  must  be  based 
solely  on  a  determinai  ion  of  whether  the 
submittal  is  consisten 


its  implementing  Fed(  ral  regulations 


and  whether  the  othei 
30  CFR  Parts  730,  731 
been  met 


iin 


National  Environmental 

No  environmental 
required  for  this  rule 
702(d)  of  SMCRA  130 
provides  that  agency 
proposed  State  regulaiory 
provisions  do  not  com  titute 
Federal  actions  withir 
section  102(2)(C)  of 
Environmental  Policy 
4332(2)(C)). 


Policy  Act 

pact  statement  is 
^nce  section 
J.S.C.  1292(d)| 
qecisions  on 
program 
major 
the  meaning  of 
National 
Act  (42  U.S.C. 


thj 


Act 


Paperwork  Reduction 

This  rule  does  not  cbntain 
information  collectior 
require  approval  by 
Paperwork  Reduction 
3507  etseq.). 


tcf 


tie 


Hegulatory  Flexibility 

The  Department  of 
determined  that  this 
a  significant  economic 
substantial  number  of  pmall 
under  the  Regulatory 
U.S.C.  601  et  seq.)  ~ 
which  is  the  subject  o 
upon  counterpart  Federal 
which  an  economic 


;  ni 


Th> 


:aiia 


prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  July  9, 1994. 

Robert  J.  Biggi, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  91 4— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 


with  SMCRA  and         Authority:  30  U.S.C  1 201  et  seq. 


requirements  of 
and  732  have 


requirements  that 

under  the 
Act  (44  U.S.C. 


0*4B 


Interior  has 
le  will  not  have 
impact  on  a 
entities 
lexibility  Act  (5 
State  submittal 
this  rule  is  based 
regulations  for 
lysis  was 


2.  In  §914.15,  paragraph  (aaa)  is 
added  to  read  as  follows: 

§914.15    Approval  of  regulatory  program 
amendments. 


(aaa)  The  following  amendment 
(Program  Amendment  Number  93-3)  to 
the  Indiana  program  as  submitted  to 
OSM  on  April  2, 1993.  and  clarified  on 
September  21, 1993,  and  March  28, 
1994,  is  approved  effective  July  15, 
1994:  310  lAC  0.6-1-2  concerning 
applicability  of  the  rule;  310  LAC  0.6-1- 
2.5  concerning  ultimate  authority  for  the 
Indiana  Department  of  Natural 
Resources;  310  LAC  0.6-1-9  concerning 
defaults,  dismissals,  agreed  orders,  and 
consent  decrees,  and  310  lAC  0.6-1-17 
concerning  record  of  the  director  for 
surface  coal  mining  permits. 
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DEF^^RTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD0»-94-019] 
RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Saginaw  River,  Ml 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  removes  the 
regulations  for  the  1-75  highway 
drawbridge,  mile  14.5  across  the 
Saginaw  River  at  Zilwaukee,  Michigan, 
because  a  fixed  span  replacement  bridge 
has  been  constructed  and  the  bascule 
bridge  has  been  removed.  A  notice  of 
proposed  rulemaking  has  not  been 
issued  for  this  regulation  because  the 
bascule  bridge  is  no  longer  in  existence, 
eliminating  the  need  for  regulation. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  August  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  W.  Bloom,  Jr.,  Chief,  Bridge 
Branch,  Ninth  Coast  Guard  District,  at 
(216) 522-3993. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  person  involved  in 
drafting  this  document  is  Mr.  Fred  H. 
Mieser,  Project  Manager. 

Background  and  Purpose 

-  The  bascule  bridge  across  the  Saginaw 
River,  mile  14.5,  at  Zilwaukee, 
Michigan,  was  replaced  by  a  high  level 
fixed  bridge  at  mile  14.61  from  the 
mouth  of  the  river.  The  bascule  bridge 
has  been  removed:  therefore,  the  need 
for  33  CFR  117.647(c)  has  been 
eliminated.  This  action  has  no  economic 
consequences.  It  merely  removes 
regulations  for  a  bridge  that  no  longer 
exists. 

This  action  necessitates  redesignating 
the  regulations  listed  in  33  CFR  117.647 
(d),  (e).  and  (0  for  the  Sixth  Avenue 
bridge,  mile  17.1,  Chessie  System 
railroad  bridge,  mile  18.0.  and  Grand 
Trunk  Western  railroad  bridge,  mile 
19.2  all  across  the  Saginaw  River  within 
the  State  of  Michigan. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 


significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  ^ule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  We  conclude  this 
because  the  rule  which  is  being  changed 
is  for  a  drawbridge  that  has  been 
removed  from  the  waterway  and  no 
longer  exists. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  action  will  . 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

Since  the  1-75  drawbridge  has  been 
removed  and  replaced  by  a  fixed  bridge, 
the  rule  governing  the  1-75  drawbridge 
is  no  longer  appropriate.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Collectioa  of  Infonnation 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  sectioy  2.B.2.g.5 
of  Commandant  Instruction  M16475.1B, 
promulgation  of  operating  requirements 
or  procedures  for  drawbridges  is 
categorically  excluded  bom  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
Statement  has  been  prepared  and  placed 
in  the  docket. 

List  of  Subjects  in  33  CFR  Part  1 17 

Bridges. 

For  reasons  set  out  in  the  p.>«amble, 
the  Coast  Guard  is  amending  33  CFR 
Part  117  as  follows: 


Federal  Register  /  Vol.  59.  No.  135  /  Friday.  July  15.  1994  /  Rules  and  Regulations  36063 


significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  ^ule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  We  conclude  this 
because  the  rule  which  is  being  changed 
is  for  a  drawbridge  that  has  been 
removed  from  the  waterway  and  no 
longer  exists. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  action  will  . 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
otherwise  qualify  as  "small  business 
concerns"  imder  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

Since  the  1-75  drawbridge  has  been 
removed  and  replaced  by  a  fixed  bridge, 
the  rule  governing  the  1-75  drawbridge 
is  no  longer  appropriate.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  sectiop  2.B.2.g.5 
of  Commandant  Instruction  M16475.1B, 
promulgation  of  operating  requirements 
or  procedures  for  drawbridges  is 
eatejgorically  excluded  fix)m  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
Statement  has  been  prepared  and  placed 
in  the  docket. 

List  of  Subiects  in  33  CFR  Part  1 17 

Bridges. 

For  reasons  set  out  in  the  p.>eamble, 
the  Coast  Guard  is  amending  33  CFR 
Part  117  as  follows: 


PART  117— DRAWBRIDGE 
OPERATING  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows. 

Authority:  33  U.S.C.  499. 49  CFR  1.46:  33 
CFR  1.05-1  (g). 

2.  In  §  117.647.  paragraph  (c)  is 
removed  and  paragraphs  (d).  (e).  and  (f) 
are  redesignated  as  paragraphs  (c).  (d), 
and  (e)  respectively. 

Dated:  July  5. 1994. 
Rudy  K.  Peschel. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
Ninth  Coast  Guard  District. 
jFR  Doc.  94-17274  Filed  7-14-94;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WikMrfe  Service 

50  CFR  Part  100 

Subsistence  Management  Regulations 
for  Federal  Put>lic  Lands  in  Alaska; 
Customary  and  Traditional  Use 
Eligibility  Determinations;  Review 
Policies 

AGENCY:  Forest  Service.  USDA;  Fish  and 
Wildlife  Service,  Interior. 
ACTION:  Review  policies. 

SUMMARY:  Pursuant  to  the  regulatory 
authority  found  at  36  CFR  242.10(a). 
242.18(b).  50  CFR  100.10(a).  and 
100.18(b).  the  Federal  Subsistence 
Board  (Board)  provides  notice  of  a 
priority  list  and  associated  schedule  for 
reviewing  customary  and  traditional  use 
eligibility  determinations,  and  details 
the  associated  administrative  process, 
under  the  Federal  Subsistence 
Management  Program. 
EFFECTIVE  DATE:  The  Federal 
Subsistence  Board  policies  shall  be 
effective  July  15, 1994. 
ADDRESSES:  Any  comments  concerning 
this  notice  may  be  sent  to  the  Chair. 
Federal  Subsistence  Board,  c/o  Richard 
S.  Pospahala,  U.S.  Fish  and  Wildlife 
Service.  1011  E.  Tiidor  Road. 
Anchorage,  Alaska  99503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chair.  Federal  Subsistence  Board,  c/o 
Richard  S.  Pospahala.  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildlife  Service,  1011  E.  Tudor  Road, 
Anchorage.  Alaska  99503;  telephone 
(907)  786-3447.  For  questions  specific 
.to  National  Forest  Svstem  lands,  contact 


Norman  R.  Howse.  Assistant  Director 
Subsistence.  USDA,  Forest  Service. 
Alaska  Region.  P.O.  Box  21628.  Juneau. 
Alaska  99802-1628;  telephone  (907) 
586-8890. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1990.  the  Board  assumed 
subsistence  management 
responsibilities  on  Federal  public  lands 
and  adopted  the  existing  State  of  Alaska 
customary  and  traditional  use  eligibility 
determinations.  Such  determinations 
identified  customary  and  traditional 
subsistence  uses  of  certain  fish  and 
wildlife  resources  by  specific 
communities  and  areas  in  Alaska.  Due 
to  changes  in  the  rural  status  of  some 
communities,  public  comments  on  the 
draft  environmental  impact  statement 
"Subsistence  Management  for  Federal 
Public  Lands  in  Alaska"  (October  7. 
1991),  comments  received  on  temporary 
and  implementing  subsistence 
regulations,  and  customary  and 
traditional  use  eligibility  determination 
appeals  submitted  under  the  temporary 
subsistence  regulations,  the  Board 
recognized  the  need  for  new 
assessments  of  existing  customary  and 
traditional  use  eligibility 
determinations.  However,  the  Board 
deferred  action  on  customary  and 
traditional  use  eligibility  until  after  July 
1, 1992  (the  effective  date  of  final 
implementing  rules  for  the  Federal 
subsistence  program)  and  indicated  that 
a  customary  and  traditional  use 
determination  process  and  schedule 
would  be  developed  and  published. 
Customary  and  traditional  use  eligibility 
determination  assessments  were  begun 
in  regard  to  the  Kenai  Peninsula  and 
Upper  Tanana  areas  in  1992,  and  the 
Copper  River  Basin  more  recently. 
These  areas  were  prioritized  based  upon 
public  comments  received  during  the 
environmental  impact  statement  process 
and  subsequent  Board  meetings.  This 
notice  sets  forth  an  initial  customary 
and  traditional  use  eligibility 
determination  schedule  to  be  updated 
on  a  routine  basis  dependent  upon 
input  from  the  public  and  Federal 
Subsistence  Regional  Advisory  Councils 
(Regional  Councils).  Details  of  the 
administrative  process  involved  in 
customary  and  traditional  assessments, 
public  and  advisory  council  input 
opportunities,  and  decision  making    . 
steps,  are  also  set  forth. 

Customary  and  Traditional  Use 
Eligibility  Determination  Procedures 

The  Board  will  implement  a 
systematic  program  for  review  of 
customary  and  traditional  use  eligibility 
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economy  of  effort  and  cost,  conditioned 
by  local  characteristics; 

4.  The  consistent  harvest  and  use  of 
fish  or  wildlife  as  related  to  past 
methods  and  means  of  taking;  near,  or 
reasonably  accessible  ftrjm  the 
community  or  area; 

5.  A  means  of  handling,  preparing, 
preserving,  and  storing  fish  or  wildlife 
which  has  been  traditionally  used  by 
past  generations,  including 
consideration  of  alteration  of  past 
practices  due  to  recent  technological 
advances,  where  appropriate; 

6.  A  pattern  of  use  which  includes  the 
handing  down  of  knowledge  of  fishing 
and  hunting  skills,  values  and  lore  from 
generation  to  generation; 

7.  A  pattern  of  use  in  which  the 
harvest  is  shared  or  distributed  within 
a  definable  community  of  persons;  and 

8.  A  pattern  of  use  which  relates  to 
reliance  upon  a  wide  diversity  of  fish 
and  wildlife  resources  of  the  area  and 
which  provides  substantial  cuhural, 
economic,  .social  and  nutritional 
elements  to  the  community  or  area. 

To  reach  final  decisions  on  customary 
and  traditional  use  eligibility,  several 
steps  in  the  process  of  initiating, 
preparing,  reviewing,  noticing, 
evaluating  public  comments,  and  acting 
on  each  customary  and  traditional  use 
a.ssessment  will  have  to  be 
accomplished.  All  participating  Federal 
agencies  and  the  Regional  Councils  have 
substantial  roles  in  the  completion  of 
these  tasks  and  eventual  customary  and 
traditional  use  eligibility 
determinations.  In  addition,  customary 
and  traditional  use  efigibility 
determinations  will  be  subject  to 
Federal  rulemaking  procedures  for 
which  considerable  public  review  and 
comment  opportunities  are  afforded. 

The  following  steps  form  the 
framework  of  the  administrative  process 
which  will  be  applied  in  reaching 
customary  and  traditional  use  eligibility 
determinations: 

Scoping — Define,  in  consultation  with 
pertinent  Regional  Councils,  affected 
rural  communities  within  or  adjacent  to 
the  analysis  area  that  will  be  part  of  the 
assessment.  Consult  with  local 
residents.  Regional  councils,  and  local 
advisory  committees  for  input  on 
methodology  of  assessment,  special 
pubhc  participation  needs,  and  other 
local  insight. 

Information  Collection — Collect  and 
analyze  available  literature,  harvest 
reports,  interviews,  and  other  available 
Information.  Determine  if  available 
information  is  adequate  to  make 
determinations.  Recommend  and/or 
plan  for  additional  information 
gathering  or  studies  if  needed. 


Analysis — Analyze  information  as 
related  to  eight  regulatory  factors 
identified  in  the  Federal  Subsistence 
Management  Program  regulations. 
Prepare  and  present  an  assessment 
report  including  conclusions  on  needed 
changes  to  existing  determinations  to 
pertinent  Regional  Council,  and  other 
entities  as  requested,  and  take 
comments  on  adequacy  of  analysis; 
revise  analysis  as  necessary. 

Regional  Council  Review — Prepare 
and  present  to  the  pertinent  Regional 
Council,  initial  staff  recommendations 
relative  to  use  eligibility  determinations. 
These  recommendations  will  be 
reviewed  by  all  affected  Regional 
Councils. 

Proposed  Rule — Revise  the  staff 
recommendations  in  consideration  of 
the  Regional  Council  comments  and 
publish  a  proposed  rule  in  the  Federal 
Register. 

Public  Review — Hold  public  meetings 
and  accept  comments  from  the  public. 
Regional  Councils,  local  advisory 
committees,  and  affected  communities. 
Regional  Councils  will  review  public 
comments  and  develop 
recommendations  for  Board 
consideration. 

Board  Decision — Board  receives 
Regional  Council  recommendations  and 
makes  customary  and  traditional  use 
eligibility  determinations,  subsequently 
published  as  a  final  rule  in  the  Federal 
Register.  New,  customary  and 
traditional  use  eligibility  determination.s 
will  be  scheduled  to  take  effect  at  the 
beginning  of  a  Federal  subsistence 
regulatory  year  (July  1). 

These  steps  have  been  developed  as  a 
result  of  experience,  and  Regional 
Council  input  regarding  the  Kenai 
Peninsula  and  Upper  Tanana  areas' 
customary  arid  traditional  use  eligibility 
determinations  which  were  begun  in 
1992.  The  determination  process  for 
both  of  those  areas  is  well  along,  with 
determinations  expected  to  be 
completed  during  1995. 

Depending  on  the  complexity  of  the 
issues  and  area  under  review,  the 
scoping,  information  collection,  and 
analysis  portions  of  each  customary  and 
traditional  use  eligibility  determination 
action  are  expected  to  take  at  least  a 
year.  In  most  instances  it  is  foreseen  that 
public  involvement  may  extend  the 
period  required  for  each  determination 
to  greater  than  a  year. 

Customary  and  Traditional  Use 
Determination  Priorities 

In  order  to  provide  for  an  adequate 
review  of  customary  and  traditional  use 
eligibility,  the  Board  recognizes  that  not 
all  customary  and  traditional  use 
eligibility  determination  requests  and 


agency  assessments  could  be  addressed 
at  the  same  time.  Consequently,  the 
Board  has  established  customary  and 
traditional  use  eligibility  determination 
priorities  which  are  based  on  public 
requests,  recommendations  of  Regional 
Councils  and  Federal  land  management 
agencies,  and  the  availability  of 
personnel  and  financial  resources  to 
conduct  the  work.  At  the  present  time. 
the  Board  has  established  priorities  for 
custoniary  and  traditional  use 
assessments  for  1994-1995. 
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Analysis  area  and  priority  order 


1.  Upper  Tanana „ 

2.  Kenai  Peninsula „ , 

3.  Copper  River  Basin  .... ^ 

4.  Yukon-Kuskoi<wiin  Oeita . . ^. 

5.  Minto  _ . _.: „ 

6.  Yukon  Flats .Z1Z~-S..^.SZZ.~~S!..... 

7.  Eastern  North  Slope  „ 

Completion  dates  ot  the  following  pnoritized  areas 

t>e  detemiined: 

Stikine 

Oenati/ParVs  Highway ..._ ; 

Eastern  Intenor _., _„ 

lditaro<Kjeorge . . 

Chamam. — __ : 

Prince  Witliam  Sound . .„.„ 

Ketctiikan . 

Bristol  Bay  ... : , 

Middto  Yukon  _„ „.. 

Kodiak  — "~..~....™.™..„..„.™...™„.„„_. „ 

Brooks  Range  ...„ '. _. 

Lake  Clark  ....„ „ „ _.._._ 


Alaska  Peninsula ,._.. 
Seward  Peninsula  .... 

Kotzetxje  Sound 

Norton  Sound 

Western  North  Stope . 

Ateutiar« ^.. 

Talkeetna 


Drafting  Infonnation 

I'his  policy  was  draftod  under  llie 
guidance  of  Richard  S.  Pospahala,  U.S. 
Fish  and  Wildlife  Service.  Alaska 
Regional  Office.  Office  of  Subsistence 
Management,  Anchorage.  Alaska.  The 
primary  authors  were  Taylor  Brelsford 
and  William  Knauer  of  the  same  oflice: 
John  Hiscock  of  the  National  Pari 
Service,  Alaska  Regional  Office;  Tom 
Boyd.  Bureau  of  Land  Management, 
Alaska  State  Office;  and  Norm  Howse. 
USDA-Forest  Service.  Alaska  Regional 
Office. 
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agency  assessments  could  be  addressed 
at  the  same  time.  Consequently,  the 
Board  has  established  customary  and 
traditional  use  eligibility  determination 
priorities  which  are  based  on  public 
requests,  recommendations  of  Regional 
Councils  and  Federal  land  management 
agencies,  and  the  availability  of 
personnel  and  financial  resources  to 
conduct  the  work.  At  the  present  time, 
the  Board  has  established  priorities  for 
customary  and  traditional  use 
assessments  for  1994-1995. 


Assessments  begtm  in  1992  r^arding 
the  Kenai  Peninsula  and  Upper  Tanana 
areas  are  nearing  completion.  In 
contemplation  of  those  customary  and 
traditional  use  eligibility  detenninations 
which  will  be  completed  after  1995,  the 
Board  intends  to  continue  to  review 
requests  submitted  from  the  public,  and 
recommendations  from  the  Regional 
Councils  and  Federal  agencies,  and  any 
additional  information  which  might  be 
pertinent  As  necessary,  an  updated 
customary  and  traditional  use  eligibility 


determination  schedule  will  be 
published  in  the  Federal  Register  in 
ensuing  years.  In  addition,  the  Board 
retains  the  flexibility  to  respond  to 
management  problems  as  needed, 
including  those  instances  in  which 
customary  and  traditional  use  eligibility 
determinations  may  need  modification 
on  an  urgent  basis. 

The  current  schedule  and  priority  list 
for  making  customary  and  traditional 
use  eligibility  determinations  is  as 
follows: 


Analysis  area  arxJ  priority  order 


1.  Upper  Tanana „ 

2.  Kenai  Peninsula „ „ 

3.  Copper  River  Basin .... ^..... 

4.  Yukon-Kuskokwim  OeMa . . ■„ „. 

5.  Minto  . _.; . 

6.  Yukon  Raits .........!™Z~__""!1"." 

7.  Eastern  North  Stope  „ „ 

Comptetkm  dates  of  the  fottowing  prx>ntized  areas  to 

be  determined: 

Stikine ,„. 

Derwtli/Pafks  Highway ...„ ; 

Eastern  Interior „ _ „. 

Iditarod-George : . — „ 

Chatham Ji _. 

Prince  Wiiiiam  Sound . 

Ketchikan . 

Bristol  Bay  ... -. , 

Mkkjto  Yukon _„ „...„ 

Kodiak  „ ~..~....-— _..„„...„...„„.„„_ 

Brooks  Range  . 

Lake  Clark  ....„ „ „ „ ILJ!!!"""! 

Alaska  Peninsula ...„ „ „. 

Seward  Peninsula „.. ,. 

Kotzetxje  Sound 

fstorton  Sound ...:. 

Western  North  Stope  ..... „ 

Aleutians -.. ' ;: 

Talkeetna . „ 


Regkwial  advisory  courtcil 


Eastern  InterkM' . 

Southcentral 

Southcentral 

Western  Interior 
Eastern  Interior  . 
Eastern  Interkx  . 
North  Stope 


Southeast „ 

Eastern  Interior 

Eastern  Interior 

Western  Interkx _., 

Southeast 

SouttKentral 

Souttieast  „ .,, 

Bristol  Bay  „_-. 

Western  Interior „ 

Kodiak/Aleutians 

Western  Interior 

Bristol  Bay  „ 

Bristol  Bay  _. 

Seward  Peninsula 

Norttiwest  Arctk:  

Seward  Peninsula 

htorth  Stope 

Kodud(/Aleutians 

Southcentral 


Unit 


12 

7,  15 . 

11,  13(A-0) 
18 


20(A).  (B).  (D).  (F);  25  (C) 

25(A).  (B).  (D) 

26(B).  (C) 


1(B).  3 

20(A).  (C).  13(E).  16  . 

20(E) 

19,  21(E) 

1(C).  (D).  4;  5(A).  (B) 
6 


1(A).  2 

17 „_ 

21(A),  (B).(C),(0) 

8 

24 

9(A).  (B).  (C) 

9(D)  &  (E) 

22(C).  (D).  (E) ._. 

23 

22(A).  (B)  

26(A)  _„„ 

10 

14 


Year  of 

com- 

plelion 


1995 
1995 
1996 
1995 
1996 
1995 
1995 


Drafting  Infonnation 

I'his  policy  was  drafted  under  the 
guidance  of  Richard  S.  Pospahala,  U.S. 
Fish  and  Wildlife  Service,  Alaska 
Regional  Office.  Office  of  Subsistence 
Management,  Anchorage.  Alaska.  The 
primary  authors  were  Taylor  Brelsford 
and  Wiiiiam  Knauer  of  the  same  office; 
John  Hiscock  of  the  National  Park 
Service.  Alaska  Regional  Office;  Tom 
Boyd,  Bureau  of  Land  Management, 
Alaska  State  Office;  and  Norm  Howse. 
USDA-Forest  Service,  Alaska  Regional 
Office. 


Iltited:  June  16. 1994. 
William  L.Hensley, 
Chair.  Federal  Subsistence  Board. 

Dated:  June  24. 1994. 

Robert  W.  Williams, 

Acting  Regional  Forester.  USDA-Fowst 
Service. 

[FR  Doc.  94-17041  Filed  7-14-94;  8:45  ami 

BILLMG  CODE  3410-11^ 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40CFRPan55 
[FRL-6013-2] 

Outer  Continental  Shelf  Air 
Regulations;  Delegation  of  Authority; 
South  Coast  Air  Quality  Management 
District,  Stats  of  California 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Delegation  of  authority. 

StMMARV:  The  Regional  Administrator 
for  EPA  Region  9,  San  Francisco,  has 
delegated  authority  to  implement  and 
enforce  the  requirements  of  the  Outer 
Ck)ntinental  Shelf  (OCS)  program  within 
25  miles  of  the  state's  seaward  boundary 
to  the  South  Coast  Air  Quality 
Management  District  (SCAC^^  or 
District),  California.  EPA  reviewed  the 
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District's  rules  and  regulations  and  has 
found  them  to  be  adi  tquate  for 
delegation,  provide<]  that  the  District 
meets  the  requirements  of  40  CFR 
51.161(b)  and  40  CFR  part  124  by 
amending  Rule  212.  Standards  for 
Approving  Permits,  o  incorporate 
public  notice  and  conment  procedures 
for  permitting  of  OC  J  facilities. 
EFFECTIVE  DATES:  Th(  (  effective  date  of 
the  delegation  of  aut  lority  for  SCAQMD 
is  May  9,  1994. 

ADDRESSES:  Copies  of  the  request  for 
delegation  of  author!  ty  and  EPA's  letter 
of  delegation  are  ava  lable  for  public 
inspection  at  EPA's  Itegion  9  office 
during  normal  busin  jss  hours  and  at  the 
following  location: 

South  Coast  Air  Quality  Management 
District,  21865  East  Copley  Drive. 
Diamond  Bar.  CA  91  '65-4182. 
FOR  FURTHER  INFORMS  TION  CONTACT: 
Christine  Vineyard,  1  Rulemaking  Section 
(A-5-3),  Air  and  To?  ics  Division,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. (415)  744-ll< 7. 
SUPPLEMENTARY  INFOIIMATION:  The  U.S. 
Environmental  Prote  ;tion  Agency  has 
delegated  the  author!  ty  to  implement 
and  enforce  the  requ  rements  of  the  OCS 
rule  (40  CFR  part  55)  to  the  SCAQMD. 
The  final  OCS  rule  was  promulgated  by 
EPA  on  September  4,  1992  pursuant  to 
section  328  of  the  Cl«  an  Air  Act  (the 
Act).  (57  FR  40792). 

Under  section  328(3)  of  the  Act.  EPA 
may  delegate  authori  y  to  implement 
and  enforce  the  OCS  jir  regulations  to 
a  state  if  that  state  is  adjacent  to  an  OCS 
sourtre  and  the  Admi  listrator 
determines  that  the  s  ate's  regulations 
are  adequate.  The  State  of  California  is 
adjacent  to  a  number  of  OCS  sources 
and  the  District's  regi  ilations  have  been 
reviewed  by  EPA.  Th  3  following  criteria 
for  delegation  are  set  forth- at  40  CFR 
.  55.11:  ^  (1)  the  state  h  as  adopted  the 
appropriate  portions  jf  40  CFR  part  55 
into  law;  (2)  the  state  has  adequate 
authority  under  state  law  to  implement 
and  enforce  the  requirements  of  part  55; 
(3)  the  state  has  adeqi  late  resources  to 
implement  and  enfor  :e  the 
requirements  of  part  :  .5;  and  (4)  the  state 
has  adequate  admini;  trative  procedures 
to  implement  and  enl  orce  the 
requirements  of  part  :  i5,  including 
public  notice  and  cor  iment  procedures. 

The  following  dele  ;ation  agreement 
represents  the  terms  <  nd  conditions  of 
the  delegation  to  the  :  JCAQMD: 
U.S.  EPA— South  Coa  st  Air  Quality 
Management  Distrii  1,  Agreement  for 
Delegation  of  Authiirity  for  Outer 


'  The  te.-m  "stale"  as  use< 
(.riteria  refers  to  the  local  ai 
aiiency— .SCAQMD. 


Continental  Shelf  Air  Regulations  (40 
CFR  Part  55) 

The  undersigned,  on  behalf  of  the 
South  Coast  Air  Quality  Management 
District  ("SCAQMD"  or  "the  District") 
and  the  United  States  Environmental 
Protection  Agency  ("EPA"),  hereby 
agree  to  the  delegation  of  authority  from 
EPA  to  the  SCAQMD  to  implement  and 
enforce  the  requirements  of  the  Outer 
ConUnental  Shelf  ("OCS")  Air 
Regulations  (40  CFR  part  55)  within  25 
miles  of  the  state's  seaward  boundary, 
pursuant  to  section  328(a)(3)  of  the 
Clean  Air  Act  ("the  Act"),  subject  to  the 
terms  and  conditions  below.  EPA  has 
reviewed  SCAQMD's  request  for 
delegation  and  has  found  that 
SCAQMD's  regulations  meet  the 
requirements  for  delegation  set  forth  at 
40  CFR  55.11.  provided  that  the  District 
meets  the  requirements  of  40  CFR 
51.161(b)  and  40  CFR  part  124  by 
amendipg  Rule  212.  Standards  for 
Approving  Permits,  to  incorporate 
public  notice  and  comment  procedures 
for  permitting  of  OCS  facilities.  Until 
the  District  Board  approves  an  amended 
Rule  212  that  meets  the  requirements  of 
40  CFR  51.161(b)  and  40  CFR  part  124, 
the  District  shall  interpret  the  current 
Rule  212  to  incorporate  the 
requirements  of  40  CFR  51.161(b)  and 
40  CFR  part  124.  In  addition,  the 
District  shall  provide  a  copy  of  its  Rule 
212  interpretation  to  all  OCS  sources 
regulated  by  the  District,  and  a  copy  to 
the  Administrator  through  the  EPA 
Regional  Office  (Attn:  A-5-1).  The 
public  notice  distribution,  for  purposes 
of  all  mafor  modifications  to  off-shore 
sources,  shall  be  to  the  broadest  possible 
scope  of  interested  parties  and  shall 
include  as  a  minimum: 

•  Availability  for  public  inspection  in 
at  least  one  location  in  the  area  affected 
of  the  information  submitted  by  the 
owner  or  operator  and  of  the  State  or 
local  agency's  analysis  of  the  effect  on 
air  quality; 

•  A  30-day  period  for  submittal  of 
public  comment;  and 

•  A  notice  by  prominent 
advertisement  in  the  area  affected  of  the 
location  of  the  source  information  and 
the  analysis  of  the  effect  on  air  quality. 
This  delegation  includes  authority  for 
the  following  sections  of  the  Outer 
Continental  Shelf  Air  Regulations: 


in  the  delegation 
pollution  permitting 


Section 


55.1 
55.2 
55.3 
55.4 

55.6 
55.7 


Title 


Statutofy  authority  and  scope. 

DefinitKXts. 

Applicatxlity. 

Requirements  to  sutxrtit  a  notice 

of  intent 
Permit  requirements. 
Exemptions. 


Section 

Titte 

55.8 

Monitoring,  reporting,  inspectior^. 

and  compliance. 

55.9 

Enforcement. 

55.10 

Fees. 

55.13 

Federal  requirements  that  apply 

to  OCS  sources. 

55.14 

Requirements  that  apply  to  OCS 

sources  located  within  25  miles 

of  states'  seaward  boundaries 

by  state. 

EPA  is  not  delegating  the  authority  to 
implement  and  enforce  sections  55.5 
(Corresponding  onshore  area 
designation).  55.11  (Delegation),  and 
55.12  (Consistency  updates),  as 
authority  for  these  sections  is  reser\'ed 
to  the  Administrator.  The  District  has 
also  adopted  Appendix  A  to  40  CFR  part 
55,  Listing  of  State  and  Local 
Requirements  Incorporated  by  Reference 
into  part  55,  by  State.  The  authority  to 
revise  or  amend  this  section  is  reserved 
to  EPA  Region  9.  In  addition,  SCAQMD 
has  not  yet  received  delegation  of 
authority  from  EPA  for  implementation 
and  enforcement  of  the  federal 
Prevention  of  Significant  Deterioration 
Program  (PSD).  Therefore,  EPA  shall 
retain  authority  for  the  PSD  provisions 
of  part  C  of  the  Act  and  the  regulations 
promulgated  thereunder  at  40  CFR 
52.21. 

Under  section  328(a)(3)  of  the  Act, 
EPA  may  delegate  authority  to 
implement  and  enforce  the  OCS  air 
regulations  to  a  state  if  that  state  is 
adjacent  to  an  OCS  source  and  the 
Administrator  determines  that  the 
state's  regulations  are  adequate.  The 
State  of  California  is  adjacent  to  a 
number  of  OCS  sources.  For  the  OCS 
sources  for  which  the  South  Coast  has 
been  designated  the  corresponding 
onshore  area  (COA),  the  State  has 
submitted  SCAQMD's  regulations  to 
EPA  and  requested  that  EPA  delegate  to 
SCAQMD  authority  to  implement  and 
enforce  the  OCS  air  regulations. 
SCAQMD's  regulations  have  been 
reviewed  by  EPA  and,  in  conjunction 
with  the  District's  commitment  to 
amend  Rule  212  to  (1)  incorporate 
public  notice  and  comment  procedures 
for  OCS  facilities;  and  (2)  to  interpret 
the  current  Rule  212  to  incorporate  . 
public  notice  and  comment  procedures 
for  OCS  facilities  until  Rule  212  is 
amended,  EPA  determined  the 
regulations  to  be  adequate  for 
implementing  and  enforcing  the 
delegable  sections  of  40  CFR  part  55. 

The  OCS  air  regulations  set  forth  the 
following  criteria  for  delegation  at  40 
CFR  55.11: 

(1)  The  state  has  adopted  the 
appropriate  portions  of  40  CFR  part  55 
into  state  law— SCAQMD  adopted  Rule 


1183,  Outer  Continental  Shelf  Air 
Regulations,  on  March  12, 1993.  This 
rule  incorporates  the  provisions  of  40 
CFR  part  55  that  EPA  is  delegating  to 
the  District.  (NOTE:  §§  55.5 
(corresponding  onshore  area 
designations).  55.11  (delegation),  55.12 
(consistency  updates).  Appendix  A 
(Listing  of  State  and  Local 
Requirements)  were  adopted  by 
SCAQMD  but  EPA  will  not  delegate 
authority  for  these  sections,  as  provided 
by  §55.1 1(a)). 

(2)  The  state  has  adequate  authority 
under  state  law  to  implement  and 
enforce  the  requirements  of  part  55 — 


J 

1 
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t 
t 

i 
r 
s 
t 
I 
r 

a 
a 
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Rule  104 
Rule  105 
Rule  106 
Rule  .109 
flule  110 


Reporting  of  Source  Test  Data  and 

Authority  to  Arrest 

Increments  of  Progress 

Recordkeeping  for  Volatile  Organic  i 
Rule  Adoption  Procedure  to  Assure 


Rule  201  ... 

Permit  to  Construct 

Rule  203  ... 

Permit  to  Operate 

Rule  204  ... 

Permit  Conditions 

Rule  210  ... 
Rule  212  ... 

Rule  214  ... 

Applications 

Standards  fof  Approving  Permits  (pi 

and  comment  for  OCS  sources). 
Denial  of  Permits 

Rule  216  ... 

Appeals 

Rule  221  ... 

Plans 

Rule  301  ... 

Permit  Fees 

Rule  303  .. 

Hearing  Board  Fees - . 

Rule  306  ... 

Plan  Fees 

Rule  430 


Breakdown  Provisions 


Rule  501  .. 
Rule  502  .. 
Rule  503  .. 
Rule  503.1 
Rule  504  .. 
Rule  506  .. 
Rule  507  .. 
Rule  510  .. 
Rule  511  .. 
Rule  511.1 
Rule  513  .. 
Rule  514  .. 
Rule  515  .. 
Rule  517  .. 


Rule  703  .. 
Rule  704  ,. 
Rule  706  .. 
Rule  708  ... 


Regu! 

General 

Filing  Petitions  '. 

Petitwns  for  Variances  and  Appeals 

Ex  Parte  Petitions  for  Variances  

Rules  from  which  Variances  are  not 

Failure  to  Comply  with  Rules  

Pleadings 

Notice  of  Hearing 

Evidence 

Sut)poenas ; 

Administrative  f^tice 

Continuarxjes 

Findings  and  Decisions  

Emergency  Variances— Procedures- 
Episode  Criteria  ,„. 

Episode  Declaration  _ 

Episode  Notification „ 

Plans 
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1183.  Outer  Continental  Shelf  Air 
Regulations,  on  March  12. 1993.  This 
rule  incorporates  the  provisions  of  40 
CFR  part  55  that  EPA  is  delegating  to 
the  District.  (NOTE:  §§  55.5 
(corresponding  onshore  area 
designations),  55.11  (delegation).  55.12 
(consistency  up'dates).  Appendix  A 
(Listing  of  State  and  Local 
Requirements)  were  adopted  by 
SCAQMD  but  EPA  will  not  delegate 
authority  for  these  sections,  as  provided 
by  §55.1 1(a)). 

(2)  The  state  has  adequate  authority 
under  state  law  to  implement  and 
enforce  the  requirements  of  part  55— 


According  to  a  letter  dated  January  25. 
1993  and  forwarded  to  EPA  from  the 
State  Attorney  General,  SCAQMD  has 
the  authority  to  implement  and  enforce 
the  requirements  of  part  55. 

(3)  The  state  has  adequate  resources  to 
implement  and  enforce  the 
requirements  of  part  55— SCAQMD  has 
submitted  information  documenting 
that  the  District  has  adequate  resourc:es 
to  implement  and  enforce  the 
requirements  of  part  55. 

14)  The  state  has  adequate 
administrative  procedures  to  implement 
and  enforce  the  requirements  of  this 
part,  including  public  notice  and 


comment  procedures— SCAQMD's 
administrative  procedures  have  been 
reviewed  by  EPA  and  found  to  be 
adequate  assuming  that  the  District:  (1) 
amends  Rule  212  for  OCS  sources  in 
accordance  with  40  CFR  §  51.161(b)  and 
40  CFR  124;  and  (2)  interprets  the 
current  Rule  212  for  OCS  sources  in 
accordance  with  40  CFR  51.161(b)  and 
40  CFR  124. 

EPA  is  delegating  authority  to 
implement  and  enforce  part  55  pursuant 
to  the  SCAQMDs  use  of  Uie  following 
administrative  and  procedural  rules: 


Regulation  1— General  Provisions 

Rule  104  ... 

Reporting  of  Source  Test  Data  and  Analysis 

January  9.  1976. 
January  9.  1976 
January  9.  1976 
March  6.  1992. 
October  7.  1988. 

Rule  105  ... 

Authority  to  Arrest .-. 

Rule  106  ... 

Increments  of  Progress ;.         '                          ! 

Rule  .109  ... 

Recorcfceeping  for  Volatile  Organic  Ck)mpounds 

flule  110  ... 

Rute  Adoption  Procedure  to  Assure  Protection  and  Enhancement  of  The  Environment 

Regulation  II— Permits 

Rule  201  ... 

Pem™t  to  Construct 

January  5.  1990. 
Januarys.  1990 
March  6.  1992. 
January  5.  1990. 
September  6.  I99i 

January  5,  1990. 
January  5.  1990. 
January  4.  1985. 

Rule  203  ... 

Pemiit  to  Operate ;. .                                       

Rule  204  ... 

Permit  Conditions " " 

Rule  210  ... 

Applications  , ;.. '      . 

Rule  212  ... 
Rule  214  ... 

Standards  for  Approving  Permits  (provided  the  Rute  is  interpreted  and  implemfented  to  require  public  notice 

and  comment  for  OCS  sources). 
Denial  of  Permits „ „ . 

Rule  216  ... 

Appeals. 

Rule  221  ... 

Plans ; ., „ ; ^„        Z'ZZZZZZ'ZZl. 

Regulation  III— Fees 

Rule  301  ... 

Permit  Fees . 

June  11.  1993. 

Rule  303  ... 

Hearing  Board  Fees  .„... ^ 

Rule  306  ... 

Plan  Fees ..!....""''"Z""."!."'""!^!."!  7  " '       

June  6.  1992. 
Ju«y6,  1990. 

ReguiationlV— ProhibWons 

Rule  430  .:. 

Breakdown  Provisions ^ 

May  5.  1978. 

Regulation  V— Procedure  Before  the  Hearing  Board 

Rule  501  ... 

General..... 

Februarys.  1988. 
July  10.  1992. 
February  5.  1988 
FebnjaryS,  1988. 
January  5.  1990. 
Februarys,  1988 
August  1.  1995. 
February  S.  1988     " 
February  5.  1 988 
Februarys.  1988. 
Febmary  5.  1988. 
FebnjaryS.  1988. 
March  6.  1992. 
February  5.  1998. 

Rule  502  ... 

Filing  Petitions  ; '  '"  """ 

Rule  503  ... 

Petitions  for  Variances  and  Appeals 

Rule  503.1 

Ex  Parte  Petitions  for  Variances 

Rule  504  ... 

Rules  from  which  Variances  are  not  allowed 

Rule  506  ... 

Rule  507  ... 

Pleadings 

Rule  510  ... 

Rule  511  ... 

Evidence _. 

Rule  51 1.1 

Subpoenas ; . 

flute  513  ... 

Administrative  t^tice ; 

Rule  514  ... 
Rute  515  ... 

ContinuarKes 

Findings  and  Decisions  

Rute  517  ... 

Emergency  Variances— Procedures— Breakdown 7!!!!"."'l.ll.".""l...""."!.l"." 

Regulation  Vli— Emergencies 

Rute  703  ... 

Episode  Criteria .' 

April  4.  1980. 
July  9.  1982. 
April  4.  1980. 
July  9.  1982. 

Rute  704  ... 

Episode  Declaration 

Rute  706  ... 

Rute  708  ... 

Plans ■■  ■ ■■■■ 
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Regulation  VUI— Orders  for  Abatement 


Rule  802  ... 
Rule  803  ... 
Rule  806  ... 
Rule  814  ... 
Rule  816  ... 
Rule  817  .... 


Order  of  4batement 
Filing  Petipons 
Findtngs 
Official  Ndlce 
Order  and  Decisions 
Effective  Sale  of  Decision 


April  9,  19  J3 


Regulation  Xi^— Rules  of  Practice  and  Procedures  Health  and  Safety  Code  Section  40509 


June.  198  i, 


June  28,  1 990. 


January  6 


The  District  may  usfe 
administrative  procedu: 
State  law  to  implemer  t 
requirements  of  part  55 
stated  in  the  preamble 
onshore,  a  variance  w  11 
source  from  enforcemi  int 


August  1,  1975. 
February  5,  1988. 
February  5,  1988. 
August  1,  1975. 
Februarys.  1988. 
August  1,  1975. 


Regulation  IX— New  Source  Performance  Standards 


Regulation  XIII— New  Source  Review 


Regulation  XVII— Prevention  of  Significant  Deterioration 


1989. 


any 

res  it  has  under 

and  enforce  the 

However,  as 
to  part  55,  as 

not  shield  a 
action  by  EPA. 


Permits 

Pursuant  to  §55.6: 

(1)  SCAQMD  will  rejquire  that  the 
Applicant  send  a  copj  of  any  permit 
application  required  by  40  CFR  55.6  to 
the  Administrator  thrc  ugh  the  EPA 
Regional  Office  (Attn:  A-5-1)  at  the 
same  time  as  the*appli[:ation  is 
submitted  to  SCAQMI  i. 

(2)  SCAQMD  shall  s  ?nd  a  copy  of  any 
public  comment  notio !  required  under 
§§  55.6,  55.13  or  55.14  to  the 
Administrator  througli  the  EPA  Regional 
Office  (Attn:  A-5-1)  ajid  to  the  Minerals 
Management  Service. 

(3)  SCAQMD  shall  s  ;nd  a  copy  of  any 
preliminary  determina  lion  and  any  final 
permit  action  requirec" 
55.13.  or  55.14  to  the 
through  the  EPA  Regie 
A-5-1)  at  the  time  of  t 
and  shall  make  availal 
Administrator  any  mall 
malcing  the  determinaoon. 

(4)  SCAQMD  shall  ptovide  written 
notice  of  any  permit  aoplication  from  a 
source,  the  emissions  rom  which  may 
affect  a  Class  I  area,  to  the  Federal  Land 
Manager  of  that  area. 

(5)  The  District  shall  request  EPA 
guidance  on  any  matte  r  involving  the 
interpretation  of  section  328  of  the  Act, 
the  delegated  sections  bf  the  OCS 
regulations  or  any  other  provision  of  40 
CFR  part  55  to  the  extent  that 


under  §§55.6, 
dministrator 
lal  Office  (Attn: 
le  determination 
lie  to  the 
irials  used  in 


implementation,  review,  administration 
or  enforcement  of  these  provisions  has 
not  been  covered  by  determinations  or 
guidance  sent  to  the  District. 

(6)  Pursuant  to  its  authority  under  the 
Clean  Air  Act,  EPA  may  review  permits 
issued  by  the  District  under  this 
agreement  to  ensure  that  the  District's 
implementation  of  Rule  1183  is 
consistent  with  the  time  frames  and 
requirements  of  the  Federal  regulations 
(40  CFR  part  55). 

Exemptions 

Pursuant  to  §  55.7: 

(1)  SCAQMD  shall  transmit  to  the 
Administrator  (through  the  Regional 
Office),  the  Minerals  Management 
Service,  and  the  U.S.  Coast  Guard,  a 
copy  of  the  permit  application  that 
includes  an  exemption  request,  or  the 
request  for  exemption  if  no  pennit  is 
required,  within  5  days  of  its  receipt. 

(2)  SCAQMD  shall  consult  with  the 
Minerals  Management  Service  of  the 
U.S.  Department  of  the  Interior  and  the 
U.S.  Coast  Guard  to  determine  whether 
the  exemption  will  be  granted  or 
denied. 

(3)  If  SCAQMD,  the  Minerals 
Management  Service,  and  the  U.S.  Coast 
Guard  do  not  reach  a  consensus 
decision  writhin  90  days  from  the  day 
the  SCAQMD  received  the  exemption 
request,  the  request  shall  automatically 
be  referred  to  the  Administrator,  who 
will  process  the  referral  in  accordance 
with  40  CFR  55.7(f)(3).  SCAQMD  shall 
transmit  to  the  Administrator,  within  91 
days  of  its  receipt,  the  exemption 
request  and  all  materials  submitted  with 
the  request,  such  as  the  permit 
application  or  the  compliance  plan,  and 


any  other  information  considered  or 
developed  during  the  consultation 
process. 

(4)  SCAQMD  will  process  exemption 
requests  submitted  with  an  approval  to 
construct  or  permit  to  operate 
application  in  accordance  with  the 
procedures  outlined  in  40  CFR  part  55. 

Monitoring,  Reporting,  Inspections,  and 
Compliance 

SCAQMD  may  use  any  authority  it 
possesses  under  state  law  to  require 
monitoring  and  reporting,  and  to 
conduct  inspections.  Tlie  Administrator 
or  SCAQMD  shall  consult  with  the 
Minerals  Management  Service  and  the 
U.S.  Coast  Guard  prior  to  inspections. 
This  shall  in  no  way  interfere  with  the 
ability  of  EPA  or  SCAQMD  to  conduct 
unannounced  inspections. 

General  Conditions 

(1)  SCAQMD  shall  implement  and 
enforce  the  Federal  requirements  of  40   - 
CFR  55.13  as  well  as  the  applicable  state 
and  local  requirements  contained  in  40 
CFR  55.14.  Notwithstanding  the  above, 
EPA  retains  authority  for 
implementation  and  enforcement  of  the 
PSD  requirements  of  part  C  of  the  Act 
and  40  CFR  52.21.  The  District  shall 
notify  sources  that  may  be  subject  to 
part  C  of  the  Act  and  40  CFR  52.21  that 
they  must  apply  to  EPA  for  a  permit. 
The  District's  failure  to  notify  sources 
shall  not  affect  EPA's  exercise  of  its 
enforcement  and  implementation 
authority. 

(2)  The  primary  responsibility  for 
enforcement  of  the  OCS  air  regulations 
delegated  to  the  District  shall  rest  with 
the  SCAQMD.  Nothing  in  this 


agreement  shall  prohibit  EPA  from 
enforcing  the  OCS  requirements  of  the 
Clean  Air  Act,  the  OCS  regulations,  or 
the  terms  and  conditions  of  any  permit 
issued  by  the  District  pursuant  to  this 
agreement. 

(3)  In  the  event  that  the  District  is 
unwilling  or  unable  to  enforce  a 
provision  of  this  delegation  with  respet:t 
to  a  source  subject  to  the  OCS  air 
regulations,  the  District  will 
immediately  notify  the  EPA  Region  9 
Regional  Administrator.  Failure  to 
notify'  the  Regional  Administrator  does 
not  preclude  EPA  fit)m  exerci.sing  its 
enforcement  authority. 

(4)  EPA  shall  retain  authority  to 
implement  and  enforce  all  requiremenls 
for  OCS  sources  located  beyond  25 
miles  from  the  state's  seaward 
boundaries. 

(5)  This  delegation  may  be  amended 
at  any  time  by  the  formal  written 
agreement  of  both  the  SCAQMD  and 
EPA  including  amendments  to  add. 
change,  or  remove  conditions  or  terms 
of  this  agreement. 

(6)  If  SCAQMD  adopts  revisions  to  the 
District  regulations  reviewed  by  EPA 
and  found  to  meet  the  requirements  set 
forth  at  40  CFR  55.11  for  delegation,  the 
parties  may  amend  the  agreement 
pursuant  to  condition  5  above,  or  EPA 
may  take  steps  to  revoke  the  delegation 
in  whole  or  in  part  pursuant  to 
condition  7  below.  Any  amendments  to 
regulations  submitted  by  the  District  to 
meet  the  requirements  of  40  CFR  55.11 
shall  not  be  applied  under  this 
agreement  until  EPA  has  reviewed  such 
amendments  and  determined  that  they 
are  still  adequate  to  implement  and 
enforce  the  delegable  portions  of  40  CFR 
part  55. 

(7)  This  delegation,  after  consultation 
with  the  SCAQMD,  may  be  revoked  in 
whole  or  in  part  if  EPA  determines  that 
the  SCAQMD  no  longer  meets  the 
requirements  for  delegation  set  forth  at 
40  CFR  55.11(b)(l-4).  Any  such 
revocation  shall  be  effective  as  of  the 
date  specified  in  a  Notice  of  Revocation 
to  the  SCAQMD.  In  addition,  this 
agreement  shall  be  revoked  if:  (1)  tht; 
District  does  not  amend  Rule  212. 
Standards  for  Approving  Permits,  to 
incorporate  public  notice  and  comment 
requirements  for  OCS  sources  bv  August 
15.  1994;  (2)  the  District  fails  to 

i  n  terpret  the  cu  rrent  Ru  le  2 1 2  t  o 


HCPCS+ 

MOC 

•15788 

Chemical  peel.  face,  eptderm  . 
ChemicaJ  peel.  face,  dermal  ... 

•15789 

.,.: 
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agreement  shall  prohibit  EPA  from 
enforcing  the  OCS  requirements  of  the 
Clean  Air  Act.  the  OCS  regulations,  or 
the  terms  and  conditions  of  any  permit 
issued  by  the  District  pursuant  to  this 
agreement. 

(3)  In  the  event  that  the  District  is 
unwilling  or  unable  to  enforce  a 
provision  of  this  delegation  with  respec:! 
to  a  source  subject  to  the  OCS  air 
regulations,  the  District  will 
immediately  notify  the  EPA  Region  9 
Regional  Administrator.  Failure  to 
notify  the  Regional  Administrator  does 
not  preclude  EPA  from  exerci.sing  its 
enforcement  authority. 

(4)  EPA  shall  retain  authority  to 
implement  and  enforce  all  requirements 
for  OCS  sources  located  beyond  25 
miles  from  the  state's  seaward 
boundaries. 

(5)  This  delegation  may  be  amended 
at  any  time  by  the  formal  written 
agreement  of  both  the  SCAQMD  and 
EPA  including  amendments  to  add. 
change,  or  remove  conditions  or  terms 
of  this  agreement. 

(6)  If  SCAQMD  adopts  revisions  to  the 
District  regulations  reviewed  by  EPA 
and  found  to  meet  the  requirements  set 
fbrth  at  40  CFR  55.11  for  delegation,  the 
parties  may  amend  the  agreement 
pursuant  to  condition  5  above,  or  EPA 
may  take  steps  to  revoke  the  delegation 
in  whole  or  in  part  pursuant  to 
condition  7  below.  Any  amendments  to 
regulations  submitted  by  the  District  to 
meet  the  requirements  of  40  CFR  55.11 
shall  not  be  applied  under  this 
agreement  until  EPA  has  reviewed  such 
amendments  and  determined  that  they 
are  still  adequate  to  implement  and 
enforce  the  delegable  portions  of  40  CFR 
part  55. 

(7)  This  delegation,  after  consultation 
with  the  SCAQMD.  may  be  revoked  in 
whole  or  in  part  if  EPA  determines  thxii 
the  SCAQMD  no  longer  meets  the 
requirements  for  delegation  set  forth  at 
40  CFR  55.11(b)(l-4).  Any  such 
revocation  shall  be  effective  as  of  the 
date  specified  in  a  Notice  of  Revocation 
to  the  SCAQMD.  In  addition,  this 
agreement  shall  be  revoked  if:  (1)  the 
District  does  not  amend  Rule  212. 
Standards  for  Approving  Permits,  to 
incorporate  public  notice  and  comment 
requirements  for  OCS  sources  bv  August 
15,  1994;  (2)  the  District  fails  to 
interpret  the  current  Rule  212  to 


incorporate  public  notice  and  comment 
for  OCS  sources. 

(8)  This  delegation  of  authority 
becomes  effective  upon  the  date  of  the 
signature  of  both  parties  to  this 
Agreement. 

(9)  A  notice  of  this  delegated 
authority  will  be  published  in  tlin 
Federal  Register. 

Ddtfd:  May  9.  1994. 
lohn  Wise, 
Acting  Regional  Adminintmtor.  Fffgion  9 

r:)ated:  May  3.  1994. 

Ur.  fames  Lents, 

Executive  Officer.  South  Coast  MrQtiiililv 
Management  District. 

Dated:  .May  2.  1994. 
Peter  M.  Greenwald, 
District  Counsel.  SCJ\Q.Mn. 

EPA  Action 

The  EPA  hereby  notifies  the  public 
that  it  has  delegated  the  authority  to 
implement  and  enforce  the 
requirements  of  the  OCS  air  regulations 
(40  CFR  part  55)  promulgated  by  EPA 
on  September  4, 1992  to  the  above- 
referenced  local  agency. 

The  Office  of  Management  and  Budget 
has  exempted  this  rulemaking  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

This  notice  is  issued  under  tht? 
authority  of  section  328  of  the  Clean  Air 
Act.  42  use.  7627. 

Dated:  Fune  16.  1994 
lohn  Wise. 

Acting  Regional  Administrator.  Rt^gion  9. 
|FK  Doc.  94-17296  Filed  7-14-94:  8:4";  am] 

BILLING  CODE  6S6&-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405  and  414 

(BPD-770-CN] 

RIN  0938-AG22 

Medicare  Program;  Revisions  to 
Payment  Policies  and  Adjustments  to 
the  Relative  Value  Units  Under  the 
Physician  Fee  Schedule  for  Calendar 
Year  1994 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 


HCPCSf 


•15788 
•15789 


MOD  description 


ACTION:  Correction  of  fiiiiil  rule  with 
comment  period. 

SUMMARY:  This  document  corrects 
technical  errors  that  appeared  in  the 
final  rule  with  comment  period 
published  in  the  Federal  Register  on 
December  2, 1993  (58  FR  63626)  entitled 
"Revisions  to  Payment  Policies  and 
Adjustments  to  the  Relative  Value  Units 
Under  the  Physician  Fee  Schedule  for 
Calendar  Year  1994." 

EFFECTIVE  DATE:  January  1.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Holland.  (410)  Q'i6-1309. 

SUPPLEMENTARY  INFORMATION:  In  Federal 

Register  Document  19.3-29362! 
beginning  on  page  63626,  in  the  issue  of 
December  2.  1993,  make  the  following 
corrections: 

A.  Page  63628 

1.  In  the  ADDRESSES  section,  in 
column  2,  in  line  12.  the  telephone 
number  is  corrected  to  read  "(202)  690- 
7890." 

2.  Ill  column  3.  in  line  10.  the  Federal 
Register  citation  is  corrected  to  read 
"(57  FR  55914)." 

B.  Page  63628 

In  column  3,  in  line  4,  the  Federal 
Register  citation  is  corrected  to  read 
"(56  FR  ,59502)." 

C.  Page  63642 

In  column  2.  in  the  paragraph 
designated  I.,  the  number  of  the  fourth 
code  in  the  listing  is  c;orrected  to  read 
"84182." 

D.  Page  63652 

In  column  2,  in  the  paragraph 
designated  2.a.,  the  Federal  Register 
citation  is  corrected  to  read  "(57  FR 
55938)." 

E.  Pages  63653  and  63662.  Table  3 

1.  On  page  63653,  the  following  codes 
are  corre<:ted  to  read: 


Ctiemical  peel.  face,  epiderir) 
Chemical  peel,  ?ace.  dermal  .. 


RUG  rec- 
ommended 
work  RVUs 


None 
None 


Specialty 

rec- 
ommended 
work  RVUs 


500 
6.59 


HCFA  deci- 
sion 


Decreased 
Decreased 


IMI 
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HCPCS-. 


•15792 
•15793 


Chennica 
Chemica 


2.  On  page  6366: 1,  the  following  codes  are  correcled  to  read: 


HCPCS> 


97545 
97546 


Wori<  haidenmg 
Work  hai  dening 


HCPCS ' 


33401 
33403 
33406 
33413 
33414 
33471 
33475 
33505 
33506 
33600 
33602 
33606 
33608 
33610 


MOD 
Status 


'  A»  numertc  CPT  HCl^CS 
2*  Indicates  reduction 


HCPCS' 


33611 
33612 
33615 
33617 
33619 
33692 
33697 
33698 
33722 
33732 
33736 
33766 
33767 
33770 
33771 
33853 


MOD  description 


peel,  nonfacial 
peel,  nonfaciai 


RUC  rec- 
ommerxJed 
WOfX,  ftVUs 


None 
None 


Specialty 

rec- 
ommended 
wofV  RVUs 


4.00 
5.34 


HCFA  deci- 
sion 


Decreased. 
Decreased. 


MOD  description 


RUC  rec- 
ommended 
work  RVUs 


Mone 
None 


Specialty 

rec- 
ommended 
wort<RVUs 


1.70 
.85 


HCFA  deci- 
sion 


(b). 
(b). 


F.  Pages  63722  throJ^  63836. 
Addendum  B 

1.  On  page  6372;  ,  the  following  codes  are  corrected  to  read: 


Description 


Valvuloplasty,  open 

Valvuloplasty,  w/cp  bypass 

Replacement,  aortic  valve  

Replacement,  aort)c  valve 

Repair,  aortic  valve 

Valvotomy,  pulmonary  valve 

Replacement,  pulmonary  valve 

Repair  artery  w/tunnel  

Repair  artery,  translocation  ...... 

Ctosure  o<  valve 

Closure  of  valve 

Anastomosis/artery-aofta  .._ 

Repair  anomaly  w/corxluit  

Repaif  by  enlargement  


Work  RVUs 


0.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 


Practrce 
expense 
RVUs  2 


0.00 
.00 
.00 
00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 


Malpractice 
RVUs 


0.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
,00 
.00 
.00 
.00 
.00 
.00 


(If 


Copyright  1993  American  Medical  Association. 
Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 


2.  On  page  63723,  the  following  codes  are  corrected  to  read: 


MOD 
status 


HCfCS 


'  Al  numeric  CPT 
^  Indicates  reduction 

3.  On  page  63724 


Description 


Repair  doubie  ventricle 

Repair  double  ventncle 

Repair  (simple  fontan)  

Repair  by  nnodified  fontan  

Repair  single  ventricle  

Repair  of  heart  defects 

Repair  of  heart  delects 

Repair  of  heart  detects 

Repair  of  heart  defect 

Repair  heart-vein  defect  

Revision  of  heart  chamber  .... 

Major  vessel  shunt 

Atnal  septectomy/septostomy 
Repair  great  vessels  defect  ... 
Repair  great  vessels  defect ... 
Repair  septal  defect 


Work  RVUs 


0.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 


Practrce 
expense 
RVUs  2 


0.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 


Malpractice 
RVUs 


0.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 


Copyright  1993  American  Medical  Association. 
Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 

the  following  codes  are  corrected  to  read: 


Total 


0.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Update 


Total 


0.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 


Gtobal 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Update 
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- 

HCPCS- 

MOD 
status 

Description 

33917 
•     33918 
33919 
33920 
33922 

C 
C 
C 
C 

c 

Repair  pulnonary  arter 
Repair-ptilTionary  gtres 
Repair  pisirmv.sry  atres 
Repair  puJmcnary  stres 
Traiisocl  pulmonary  art 

'T'.li  numeric  CPT  HCPCS  Copvnght  1S93  Am^ 
-'  indicatas  reduction  cf  Practice  Exp.nse  RVUs 

4;  On  page  63733.  HQ^CS  code  43248  1 


» A«  numeric  CPT  HCPCS  Copyright  1993  Amei 
-"  Indicates  reduction  of  Pracbce  Expense  RVU; 

5.  On  page  63749.  the  third  appearance 


'  A»  numeric  CPT  HCPCS  Copyr-qW  1993  Ame' 
^  Indicates  reductmn  of  Practice  Expense  RVUs 

tj.  On  page  63764,  the  fbilmving  fx)de  is 


'  All  numeric  CPT  HCPCS  Copyrigm  1993  Amer 
^  Indicates  reduction  of  Practice  Expense  RVUs 

7.  On  page  63799,  tbo  foilowing  «x)de  is 


RadJoimmunosortjent  tes 

'  A«  numeric  CPT  HCPCS  Copyrmht  1993  Ameri 
''  Indicates  reduction  of  Practice  Expense  RVUs 

8.  On  page  6.3836,  the  following  codes  a 


HCPCS ' 

MOO 
status 

J7030 

E 

J7040 

E 

J7042 

E 

J7050 

E 

J7051 

E 

J70G0 

E 

J7070 

E 

J7120 

E 

Description 


Infusion,  normal  salif«  s( 
Infusion,  normal  saline  si 
5%  dextrose/norrrial  salir 
infusion,  normal  saline  sc 
Sterfle  saine  or  water .... 

5%  dextiose/water 

•nfusion,  d5w 

Ringers  lactate  infusion  . 


'  All  numeric  CPT  HCPCS  Copyright  1993  Americ 
'*  Indicates  reduction  of  Practice  Expense  RVUs 

(Se<:ti()n  1848  of  the  Sor.iaJ  Secmity  Act  (42  II.S.C 
ICal;tif>g  of  Federal  Domestic  Assistancn  FVogram 

Dated:  |ufy  5. 1994. 
Neil  ).  Stiftnan, 
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HCPCSi 


33S17 
3:^918 
33919 
33920 
33922 


MOD 
Status 


C 
C 

C 

c 
c 


Deacjption 


Repair  pulmonary  artery 
Repair-piilT.ora/y  atresia 
Repair  putrntsnary  atresia 
Repair  pulnx^nary  atresia 
1  rar^ect  pulnxx^ry  artery 


'A«  numeric  CPT  HCPC3  CopyngW  1993  Aweczar.  Medical  Association 
•   IrKl'catas  reduction  cl  Practice  Exf  f  nse  RVUs  as  a  rosuH  ol  QBRA  1993. 

4;  On  page  63733,  HQ^CS  code  43248  is  rorrecled  to  r«3d  as  follows: 


HCPCS' 


43248 


MOO 

status 


Description 


Upper  Gl  endoscopy/gLiif^evwre 


Woik  RVUs 


3.18 


Practice 

expeiae 

■  flVUs2 


•4.14 


Mafpractice 
RVUs 


0.34 


Total 


7.65 


♦A«  numeric  CPT  HCPCS  Copyright  1993  American  Meiical  Associatwn 
-  Indicates  re<luction  ot  Pracfece  Expense  RVUs  as  a  result  ot  OBRA  1993. 

5.  On  page  83749,  the  third  appearance  of  HCPCS  .:ode  59C20  is  corrected  to  read  as  follows: 


Gtofcal 
penod 


000 


Update 


N 


HCPCS ^ 


59020 


MOD 
Status 


Description 


Fetal  corrtract  stress  test 


Work  RVUs 


0.67 


Practice 
expense 
RVUs? 


*0.87 


'AM  numeric  CFT  HCPCS  Copyrwtit  1993  American  Medical  AssocMrton 
^  Indicates  reduction  ot  Practice  Expense  RVUs  as  a  result  o(  08RA  1993. 

6.  On  page  63764,  the  foi!m*ing  rode  is  corrected  to  read: 


Malpractice 
RVUs 


0.19 


Total 


1.73 


Gl0t)3l 

penod 


000 


Update 


HCPCS' 


70551 


MOO 
status 


Description 


Magnetic  image,  brain  (MRI) 


WorliRVUs 


1.50 


Practice 
expense 
RVUs2 


0.67 


^  All  numeric  CPT  HCPCS  Copyright  1993  American  Medical  Associafcn. 
'  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 

7.  On  page  63799,  the  following  i»de  is  added  to  read:  " 


Malpractice 
RVUs 


010 


Total 


227 


Globa) 
penod 


XXX 


U^^e 


N 


HCPCS' 


86423 


MOD 
status 


Description 


Radioimrnunosortjent  test  IGE 


Work  RVUs 


0.00 


Practice 
expense 
RVUs  2 


0.00 


'AH  numeric  CPT  HCPCS  Copyright  1993  American  Medical  Association 
^  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  I99a 

a.  On  page  6.3836,  the  following  coctes  are  corrected  lo  read: 


Maipractice 
RVUs 


0.00 


Total 


000 


Global 
period 


XXX 


Update 


HCPCS' 


J7030 
J7040 
J7042 
J7050 
J7051 
J7060 
J7070 
J7120 


MOO 
st^us 


Oescrif^ion 


Infusion,  normai  saline  solution  . 
Infusion,  normal  saline  solution  . 

5%  dextrose/normal  saline  

•nfusion,  normal  saline  solution  . 

Sterfle  saline  or  water 

5%  dextiose/««3ter 

Infusion,  d5w  „_ 

Ringers  lactate  infusion  ... 


Work  RVUs 


zl 


0.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 


Practice 
exp^ise 
RVUs  2 


0.00 
JOO 
.00 
.00 
.00 
.00 
.00 
.00 


Malpractce 
RVUs 


0.00 
.00 
00 
.00 
.00 
.00 
.00 
.00 


'AH  numeric  CPT  HCPCS  Copyright  1993  American  Medical  Assocafion 
?  Indicates  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 


Tctat 


000 
0.00 
0.00 

0.00 
0.00 
0.00 
000 
0.00 


Global 
period 


XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


update 


O 
O 
O 

o 
o 

O 
O 

o 
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Office  of  the  Secretary 

42  CFR  Parts  417, 4^1, 434,  and  1003 

RIN  0991-AA44 

Medicare  and  State  HedKti  Care 
Programs:  Fraud  and  Abuse,  Civil 
Money  Penalties  and  Intermediate 
Sanctions  for  Certain  Violations  by 
Healtti  Maintenance  Organizations  and 
Competitive  Medical  Plans 


AGENCY:  Office  of  the 
Office  of  Inspector  G^eral 
the  Health  Care  Fir 
Administration  (HCFJ\) 

ACTION:  Final  rule. 


Ljw 


mil 


SUMMARY:  This  final 
sections  9312(c)(2). 
of  Public  Law  99-509 
Public  Law  100-93 
Public  Law  100-203. 
411(k)(12)  of  Public 
section  6411(d)(3)  of 
239.  These  provisions 
Secretary's  authority 
intermediate  sanctionfe 
penalties  on  health 
organizations  (HMOs 
medical  plans,  and 
plans  contracting  un 
Medicaid  that  (1) 
provide  an  enrolled 
required  medically 
services;  (2)  engage  in 
enrollment,  reporting 
payment  abuses;  or  (3 
Medicare  risk-contrac 
or  contract  with,  ei 
indirectly,  an  indi 
excluded  from 
Medicare.  The 
Federal  financial  part 
State  payments  on  the 
of  certain  prohibited 
participation  in  HMO 
waiver  programs.  Thi 
intended  to  significan 
protections  for 
and  Medicaid  reci 
HMO.  competitive 
other  contracting  orga  i 
titles  XVm  and  XIX  0 
Security  Act. 


r  jle  i 


ither 
ividiial 
partici  )ation 
provisi  Qns 


Medici  re 
ipiei ts 
med 


EFFECTIVE  DATE:  These 
September  13.  1994. 


Secretary.  HHS. 
(OIG)  and 


implements 
9$12(f).  and  9434(b) 

section  7  of 
section  4014  of 
sections  224  and 
100-360.  and 
ublic  Law  101- 
broaden  the 
lo  impose 
and  civil  money 
ntenance 
competitive 
otiier  prepaid  health 
Medicare  or 
substantially  fail  to 
ividual  with 
n^essary  items  and 
certain  marketing, 
or  claims 
in  the  case  of 
ing  plans,  employ 
directly  or 
or  entity 

in 
also  condition 
cipation  in  certain 
State's  exclusion 
Entities  from 
contracts  and 
final  rule  is 
ly  enhance  the 
beneficiaries 
enrolled  in  a 
ical  plan,  or 
ization  under 
the  Social 


rules  are  effective 


FOfl  FURTHER  INFORMAl  ION 


Le; 


Zeno  W.  St.  Cyr,  0, 
Regulations,  and 
OIG,  (202)  619-327( 

Marty  Abeln,  Office  o 
HCFA,  (202) 

Mike  Fiore,  Medicaid 
(410) 966-4460 


Pu)l 


205-9582 


.CONTACT: 

islation, 
ic  Affairs  Staff, 
or 

Managed  Care, 
or 

Bureau,  HCFA. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Introduction 

Managed  care  plans,  such  as  health 
maintenance  organizations  (HMOs), 
competitive  medical  plans  (CMPs),  and 
health  insuring  organizations  (HIOs)  are 
entities  that  provide  enrollees  with 
comprehensive,  coordinated  health  care 
in  a  cost-efficient  manner.  Payment  for 
these  plans  is  generally  made  on  a 
prepaid,  capitation  basis.  The  goal  of 
prepaid  health  care  delivery  is  to 
control  health  care  costs  while  at  the 
same  time  providing  enrollees  with 
affordable,  coordinated,  quality  health 
care  services.  Titles  XVIII  and  XIX  of  the 
Social  Security  Act  (the  Act)  authorize 
contracts  with  managed  health  care 
plans  for  the  provision  of  covered  health 
services  to  Medicare  beneficiaries  and 
Medicaid  recipients. 

B.  Medicare 

Section  1876  of  the  Act  provides  for 
Medicare  payment  at  predetermined 
rates  to  eligible  organizations  that  have 
entered  into  risk  contracts  with  HFCA. 
or  for  payment  of  reasonable  costs  to 
eligible  organizations  that  have  entered 
into  cost  contracts.  Eligible 
organizations  include  HMOs  that  have 
been  federally  qualified  under  section 
131D(d)  of  title  XIII  of  the  Public  Health 
Service  Act,  and  CMPs  that  meet  the 
requirements  of  section  1876(b)(2)  of  the 
Act. 

Medicare  enrollees  of  risk-contracting 
CMPs  or  HMOs  are  required  to  receive 
covered  services  only  through  the 
organization,  except  for  emergency 
services  and  urgently  needed  out-of-area 
services.  In  the  case  of  a  cost  contract, 
the  Medicare  beneficiary  may  also 
receive  services  outside  the 
organization,  with  Medicare  paying  for 
the  services  through  the  general 
Medicare  fee-for-service  system.  If  an 
HMO  or  CMP  fails  to  comply  with  a 
contract  provision,  the  Secretary  may 
decide  to  not  renew  or  to  terminate  the 
contract.  Regulations  governing 
nonrenewal  of  a  contract  are  found  at  42 
CFR  417.492,  and  regulations  governing 
termination  of  a  contract  are  at  42  CFR 
417.494. 

C.  Medicaid 

Section  1903(m)  of  the  Act  contains 
requirements  that  apply  to  State 
Medicaid  contracts  for  the  provision,  on 
a  risk  basis,  either  directly  or  through 
arrangements,  of  at  least  certain 
specified  services  ("comprehensive 
services").  HCFA  regulations  at  42  CFR 
part  434  implement  the  requirements  in 
section  1903(m)  and  contain  other 
requirements  applicable  to  Medicaid 


contracts  generally.  Section  434.70 
provides  that  HCFA  may  withhold 
Federal  matching  payments,  known  as 
Federal  financial  participation  (FFP),  for 
State  expenditures  for  services  provided 
to  Medicaid  recipients  when  either 
party  to  a  contract  substantially  fails  to 
carry  out  the  terms  of  the  contract. 

D.  New  Legislation 

1.  The  Omnibus  Budget  Reconciliation 
Act  of  1986 

Section  9312(c)(2)  of  Public  Law  99- 
509,  the  Omnibus  Budget  Reconciliation 
Act  of  1986  (OBRA  86),  added  section 
1876(0(3)  to  the  Act.  This  provision 
authorizes  the  Secretary  to  suspend 
enrollment  of  Medicare  beneficiaries  by 
an  HMO/CMP  or  to  suspend  payment  to 
the  HMO/CMP  for  individuals  newly 
enrolled,  after  the  date  the  Secretary 
notifies  the  organization  of 
noncompliance  with  the  requirement  in 
section  1876(f)(1)  that  limits  enrollment 
to  no  more  than  50  percent  Medicare 
beneficiaries  and  Medicaid  recipients. 
Prior  to  OBRA  86,  HCFA's  only  recourse 
against  an  organization  for 
noncompliance  with  any  contract 
provisions  was  to  non-renew  or  initiate 
termination  of  the  contract.  The  new 
authority  provides  alternative  remedies 
that  may  ue  used  in  place  of  or  in 
addition  to  contract  nonrenewal  or 
termination  for  organizations  that  do  not 
comply  with  the  enrollment 
composition  requirement. 

Additionally,  sections  9312(f)  and 
9434(c)  of  OBRA  86  added  sections 
1876(i)(6)  and  1903(m)(5).  respectively, 
to  the  Act.  These  provisions  authorize  a 
civil  money  penalty  not  greater  than 
$10,000  for  each  instance  of  failure  by 
an  organization  with  a  Medicare  risk 
contract,  or  certain  organizations  with  a 
comprehensive  risk  contract  under 
Medicaid,  to  provide  required  medically 
necessary  items  or  services  to  Medicare 
or  Medicaid  enrollees  if  the  failure 
adversely  affects  (or  has  the  likelihood 
of  adversely  affecting)  the  enrollee. 

2.  The  Medicare  and  Medicaid  Patient 
and  Program  Protection  Act  of  1987 

Section  7  of  Public  Law  100-93.  the 
Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987 
(MMPPPA).  added  section  1902(p)  of 
the  Act,  which  grants  States  the 
authority  to  exclude  individuals  or 
entities  from  participation  in  their 
Medicaid  programs  for  any  of  the 
reasons  that  constitute  a  basis  for 
exclusion  from  Medicare  under  sections 
1128, 1128A,  or  1866(b)(2)  of  the  Act.  In 
addition,  section  7  of  MMPPPA 
established  a  new  condition  that  States 
must  meet  in  order  to  receive  FFP  for 


payments  to  HMOs  or  entities 
furnishing  services  under  a  waiver 
approved  under  section  1915(b)(1)  of 
the  Act.  The  latter  provtskm 
conditioned  FFP  upon  a  State's 
providing  that  it  will  exclude  from 
participation,  as  an  HMO  or  an  entity 
furnishing  sen/ices  under  a  section 
1915(b)^l)  waiver,  any  entity  that  could 
be  excluded  under  ?ection  1128(bK8)  of 
ttie  Act  (that  is,  any  individual  or  entity 
against  whom  criminal  or  dvil  penalties 
have  been  }mj>osed).  FFP  is  also 
conditioned  upon  a  State  excluding  an 
entity  that  has,  directly  or  indirectly,  a 
.substantial  contractual  relationship  with 
a  person  described  in  section 
1128(b)(8MB)oftheAct. 

3,  The  Omnibus  Budget  Reconciliation 
Act  of  1987 

Section  4014  of  Public  Law  100-203, 
the  Omnibus  Budget  Reconciliation  Act 
of  1 987  (C«RA  87),  provi  des  the 
Department  with  increased  penalty 
amounts  and  greater  statutory  authority 
and  flexibility  to  take  action  against 
HMOs  or  CMPs  that  commit  certain 
abuses.  This  authority  also  may  be 
exerci.sed  in  addition  to  or  in  place  of 
initiating  contract  termination 
proceedings.  Section  4014  of  OBRA  87 
amends  section  1876{i)(6)  of  the  Act  to 
authorize  the  Secretary  to  impose  civil 
money  penalties,  suspend  enrollment, 
and  suspend  payments  for  newly 
enrolled  individuals  in  the  case  of  an 
organization  with  a  Medicare  contract 
(both  risk  and  cost  contract)  that  the 
Secretary  determines  has  (1)  failed 
substantially  to  provide  required 
medically  necessary  items  and  services 
to  Medicare  enrollees  if  the  failure 
adversely  affects  (or  has  the  likelihood 
of  adversely  affecting)  the  enrollee;  (2) 
impdsed  premiums  on  Medicare 
enrollees  in  excess  of  permitted 
premium  amounts:  (3)  acted  to  expel  or 
refused  to  reenroll  an  individual  in 
violation  of  section  1876  of  the  Act;  (4) 
engaged  in  any  practice  that  can 
reasonably  be  expected  to  deny  or 
discourage  enrollment  (except  as 
permitted  under  section  1876)  by 
Medicare  enrol  lees  "whose  medical 
conditicKi  or  history  indicates  a  need  for 
substantial  future  medical  services;  (5) 
misrepresented  or  felsified  information 
provided  under  section  1876  to  the 
Secretary,  an  individual,  or  any  other 
entity;  or  (6)  fails  to  comply  with  the 
requirements  of  section  187B(g)(6MA) 
regarding  prompt  jjayment  of  claims. 
Under  OBRA  87,  the  maximum 
allowable  dvil  money  penahy  that  can 
be  imposed  for  each  determination  of  a 
violation  is  increased  to  $25,000,  or 
$100,000  in  the  case  of  a  HMO  or  Q4P 
determined  to  have  committed  acts  in 
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payments  to  HMOs  or  entities 
furnishing  services  under  a  waiver 
approved  under  section  1915(b)(1)  of 
the  Act.  The  latter  provision 
condititMied  FFP  upon  a  State's 
providing  that  it  will  exclude  from 
participation,  as  an  HMO  or  an  entity 
furnishing  services  under  a  section 
1915(b)(1)  waiver,  any  entity  that  could 
be  excluded  under  section  1128(bK8)  of 
Itie  Act  (that  is,  any  individual  or  entity 
against  whom  criminal  or  dvil  penalties 
have  been  impKKed).  FFP  is  also 
conditioned  upon  a  State  excluding  an 
entity  that  has,  directly  or  indirectly,  a 
substantial  contractual  relationship  with 
a  person  described  in  section 
1128(b)(8)(B)  of  the  Act. 

3.  The  Omnibus  Budget  Reconciliation 
Act  of  1987 

Section  4014  of  Public  Law  100-203, 
Ihe  Omnibus  Budget  Reconciliation  Act 
of  1 987  (C»RA  87),  provi  des  the 
Department  with  increased  penalty 
amounts  and  greater  statutory  authority 
and  flexibility  to  take  action  against 
HMOs  or  CNiO^  that  commit  certain 
abuses.  This  authority  also  may  be 
exerci.sed  in  addition  to  or  in  place  of 
initiating  contract  tennination 
proceedings.  Section  4014  of  OBRA  87 
amends  section  1876(i)(6)  of  the  Act  to 
authorize  the  Secretary  to  impose  civil 
money  penalties,  suspend  enrollment, 
and  suspend  payments  for  newly 
enrolled  individuals  in  the  case  of  an 
organization  with  a  Medicare  contract 
(both  risk  and  cost  contract)  that  the 
Secretary  determines  has  (1)  failed 
substantially  to  provide  required 
medically  necessary  items  and  services 
to  Medicare  enrollees  if  the  failure 
adversely  affects  (or  has  the  likelihood 
of  adversely  affecting)  the  enrollee;  (2) 
impdsed  premiums  on  Medicare 
enrollees  in  excess  of  permitted 
premium  amounts;  (3)  acied  to  expel  or 
refused  to  reenroll  an  individual  in 
violation  of  section  1876  of  the  Act;  (4) 
engaged  in  any  practice  that  can 
reasonably  be  expected  to  deny  or 
discourage  enrollment  (except  as 
permitted  under  section  1876)  by 
Medicare  enrollees'whose  medical 
condition  or  history  indicates  a  need  for 
substantial  future  medical  services;  (5) 
misrepresented  or  falsified  information 
provided  under  section  1876  to  the 
Secretary,  an  individual,  or  any  other 
entity;  or  (6)  fails  to  comply  with  the 
requirements  of  section  187B(g)(6)(A) 
regarding  prompt  payment  of  claims. 
Under  OBRA  87,  the  maximum 
allowable  dvil  money  penahy  that  can 
be  imposed  for  each  determination  of  a 
violation  is  increased  to  $25,000,  or 
$100,000  in  the  case  of  a  HMO  or  CMP 
deteniuned  to  have  committed  acts  in 


(4)  above  or  for  misrepresenting  or 
falsifying  information  furnished  to  the 
Secretary  under  section  1876. 

4.  The  Medicare  Catastrophic  Coverage 
Act  of  1988 

The  Medicare  Catastrophic  Cov^Bge 
Act  of  1988  (MCCA).  Public  Law  100- 
360,  amended  sections  1876  and 
1903(m)  of  the  Act  by  adding  new  civil 
money  penalty  authority  for  violations 
occurring  within  the  Medicare  program 
and  by  applying  the  OBRA  87  HMO  and 
CMP  intermediate  sanction  and  civil 
money  penalty  authority  to  the 
Medicaid  program. 

Section  224  of  MCCA  amended 
section  1876(i){6)(B)(i)  of  the  Act.  In 
addition  to  other  civil  money  penalties, 
in  cases  where  Medicare  enrollees  are 
charged  more  than  the  allowable 
prcmiura,  section  224  imposes  a  penalty 
which  doubles  the  amount  of  excess 
prem.ium  charged  by  the  HMO  or  CKff . 
The  excess  premium  amount  is 
deducted  from  the  penalty  and  returned 
to  the  Medicare  enrollee.  Section  224 
also  imposes  a  $15,000  penahy  for  each 
individual  not  enrolled  if  it  is 
determined  that  the  HMO  or  CMP 
engaged  in  any  practice  which  denied  or 
discouraged  enrollment  (except  as 
permitted  under  section  1876  of  the  Ad) 
by  Medicare  enrollees  whose  medical 
condition  or  history  indicated  a  need  for 
substantial  future  medical  services. 

Section  411(kMl2)  of  MCCA  amended 
section  1903{m)(5)  of  the  Act  to  provide 
the  Secretary  with  authority  to  impose 
dvil  money  penalties  on  contracting 
organizations,  and  to  deny  payments  for 
new  enrollees  of  contracting 
organizations,  in  cases  where  the 
Secretary  determines  that  an 
organization  has  (1)  failed  substantially 
to  provide  required  medically  necessary 
items  and  services  to  Medicaid  enrollees 
if  the  failure  adversely  affects  (or  has  the 
likelihood  of  adversely  affecting)  the 
enrollee;  (2)  imposed  premiums  on 
Medicaid  enrollees  in  excess  of 
premium  amounts  permitted  under  title 
XIX  of  the  Act;  (3)  discriminated  among 
individuals  in  violation  of  the 
provisions  of  section  1903(m)(2)(A)(v)  of 
the  Act,  including  expelling  or  refusing 
to  reenroll  an  individual  or  engaging  in 
any  practice  which  could  reesonably  be 
expected  to  deny  or  discourage 
enrollment  (except  as  permitted  under 
section  1903(m))  by  Medicaid  recipients 
whose  medical  condition  or  history 
indicates  a  need  for  substantial  future 
medical  services;  or  (4)  misrepresented 
or  falsified  information  provided  under 
section  1903  of  the  Act  to  the  Secretary, 
State,  an  individual,  or  any  other  entity. 

Under  the  amendments  to  section 
1903<mK5)  made  by  MCCA,  the 


maximum  allowable  dvil  money 
penalty  that  can  be  imposed  for  each 
determination  of  a  violation  is  increased 
to  $25,000,  or  $100,000  in  the  case  of  a 
determination  that  a  contracting 
organization  has  (1)  violated  the 
provi.sions  of  section  1903(m)(2)(AUv) 
by  expelling  or  refusing  to  reenroll  an 
individual  or  by  engaging  in  a  pra<Jice 
whirh  denied  or  discouraged 
enrollmeiil  (except  as  permitted  under 
section  190jini))  by  Medicaid  recipients 
whose  medical  condition  or  history 
indicated  a  aeed  for  suhsrantial  future 
medical  services;  or  (2)  mi!>i-epresented 
or  falsified  information  furnished  1o  the 
Secretary  or  SUfe  under  section 
1903(m). 

Additionally,  in  cases  where 
Medicaid  enrollees  are  charged  more 
than  the  allowable  preniium,  setjtion 
411(k)(12)  of  MCCA  amended  section 
igft3(m)(5)  of  the  Act  to  authorize 
imposition  of  an  additional  penalty 
which  doubles  the  amount  of  excess 
premium  charged  by  the  «»ntracting 
orgarazation,  with  the  excess  premium 
amount  deducted  from  the  penalty  and 
returned  to  the  Medicaid  enrollee. 
Imposition  of  an  additional  $15,000 
penalty  is  authorized  for  each 
individual  not  enrolled  if  it  is 
determined  that  the  contracting 
organization  has  violated  the  provision.s 
of  section  1903(;n)(2)(A)(v)  by  expelling 
or  refusing  to  r^nroll  an  individual  or 
by  engaging  in  any  praUice  which 
denied  or  discouraged  enrollment 
(except  as  permitted  under  section 
1903(m))  by  Medicaid  redpients  whase 
medical  condition  or  history  indicated  a 
need  for  sub-stantial  future  medical 
services. 

5.  The  Omnibus  Budget  Re(x>nd!iiilion 
Act  of  1989 

Public  Law  101-239,  the  Omnibus 
Budget  Reconciliation  Act  of  1983 
(OBRA  89),  amended  sections  1876  ami 
1902(p)  of  <Jie  Act  to  provide  the 
Secretary  with  an  additional  dvil 
money  penalty  and  intermediate 
sanction  authority  for  violations 
occurring  within  the  Medicare  program 
and  with  additional  conditions  for  FFP 

Section  6411(d)(3)(A)  of  OBRA  89 
amended  section  1876(i](6){A)  of  the 
Act  to  authorize  the  Secretary  to  reslri;.! 
enrollment  in,  suspend  payment  to,  and 
impose  a  dvil  money  penalty  against  an 
organization  with  a  risk  contract  that  (1) 
employs  or  contracts  with  any 
individual  or  entity  excluded  from 
Medicare  parfidpafion  under  se<;tions 
1128  or  1128A  of  the  Act  for  the 
provision  of  health  care,  utilization 
review,  medical  social  work,  or 
administrative  services;  or  (2)  employs 
or  contracis  with  any  entity  for  the 
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provision  of  such  services  (directly  or 
indirectly)  through  anexcluded 
individual  or  entity.  The  maximum 
allowable  civil  moneyjpenalty  that  may 
be  imposed  for  each  determination  of  a 
violation  of  this  natur^  is  $25,000. 

Section  641  l(d)(3)(E 
amended  section  1902 
to  condition  FFP  in  pa 
or  to  entities  fumishir 
a  §  1915(b)(1)  waiver, 
barring  the  following  ^ntities  from 
participation  as  HMOs  or  section 
1915(b)(1)  waiver  part  cipants:  (1)  Any 
organization  that  em  pi  oys  or  contracts 
with  any  individual  oi  entity  excluded 
from  Medicaid  partici  >ation  under 
sections  1128  or  1128^  k  of  the  Act  for 
the  provision  of  health  care,  utilization 
review,  medical  social  work,  or 
administrative  service  ;;  or  (2)  any 
organization  that  emp  oys  or  contracts 
with  any  entity  for  the  provision  of  such 
services  (directly  or  indirectly)  through 
an  excluded  individue  1  or  entity. 

II.  Provisions  of  the  Pi  oposed  Rule 

On  July  22. 1991,  w(  I  published  a 
proposed  rule  with  a  6  0-day  comment 
period  (56  FR  33403)  t  lat  would  amend 
42  CFR  Part  417.  Subp  irt  C;  Part  431, 
Subpart  B;  Part  434.  Si  ibparts  G,  D,  E, 
and  F;  and  Part  1003  s  jecifically  by 
establishing  sanctions  and  civil  money 
penalties  which  may  b  e  imposed  on 
contracting  organizati(  ns  that 
substantially  fail  to  pr  »vide  an  enrgllee 
with  required  medical  y  necessary  items 
and  services  or  that  en  gage  in  certain 
marketing,  enrollment  reporting,  claims 
payment,  employmeni ,  or  contracting 
abuses. 

In  the  July  1991  pro  josed  rule,  we 
proposed  to  incorpora  e  the  Medicare 
sanction  provisions  of  OBRA  86.  OBRA 
87.  MCCA.  and  OBRA  89  into  agency 
regulations  largely  wit  lout  substantial 
modifications.  Under  i  he  proposed 
regulations,  after  HCF  V  (or  a  State) 
determines  that  a  cont  racting 
organization  has  comr  litted  a  violation 
under  sections  1876(i)  6)(A)  or 
1903(m)(5)(A).  inform  ition  pertaining  to 
the  violation  would  b«  provided  to  the 
OIG. 

Briefly,  our  propose  i  changes  to  the 
regulations  were  designed  to  implement 
the  Department's  new  authorities  by 
detailing  HCFA's  (and  States')  role  in 
imposing  intermediate  sanctions,  and 
the  OIG's  role  in  imposing  civil  money 
penalties,  for  certain  abuses  committed 
by  contracting  organiitions  providing 
health  care  items  or  services  to 
Medicare  beneficiarie^  or  Medicaid 
recipients.  We  proposed  that — 

•  Once  it  is  determilied  that  a 
Medicare  contracting  organization  has 
committed  a  violation  and  in  place  of 


initiating  contract  termination 

proceedings.  HCFA  may: 

— Require  the  contracting  organization 

to  suspend  enrollment  of  Medicare 

beneficiaries; 
— Suspend  payments  to  the  contracting 

organization  for  individuals  enrolled 

after  a  specified  date. 

•  If  a  State  Medicaid  agency 
determines  that  a  Medicaid  contracting 
organization  has  committed  a  violation, 
it  may.  in  place  of  terminating  the 
contract,  recommend  to  HCFA  that 
HCFA's  intermediate  sanction  authority 
be  exercised  to  deny  payment  to  the 
contracting  organization  for  Medicaid 
recipients  enrolled  with  the 
organization  after  a  specified  date.  This 
recommendation  takes  effect  absent 
HCFA  action. 

•  In  addition  to  or  in  place  of  other 
remedies  available  under  law,  the  OIG 
may: 

— Impose  a  penalty  of  up  to  $25,000  for 
each  determination  that  a  contracting 
organization  has^ 

(1)  Failed  substantially  to  provide  an 
enrollee  with  required  medically 
necessary  items  and  services,  if  the 
failure  adversely  affects  (or  has  the 
likelihood  of  adversely  affecting) 
the  enrollee;  or 

(2)  Committed  enrollment,  marketing, 
claims  payment,  or  certain 
reporting  violations; 

— Impose  a  penalty  of  up  to  $25,000  for 
each  determination  that  a  contracting 
organization  with  a  Medicare  risk- 
sharing  contract  employs  or  contracts 
with — 

(1)  Individuals  or  entities  excluded 
from  participation  in  Medicare, 
under  sections  1128  or  1128A  of  the 
Act,  for  the  provision  of  health  care, 
utilization  review,  medical  social 
work,  or  administrative  services;  or 

(2)  Any  entity  for  the  provision  of 
such  services  (directly  or  indirectly) 
through  an  excluded  individual  or 
entity;  and 

— Impose  a  penalty  of  up  to  $100,000  for 
each  determination  that  a  contracting 
organization  has — 

(1)  Misrepresented  or  falsified 
information  furnished  under  the 
provisions  of  the  statute  to  the 
Secretary  or  State;  or 

(2)  Expelled  or  refused  to  reenroll  an 
individual  or  engaged  in  any 
practice  that  would  reasonably  be 
expected  to  have  the  effect  of 
denying  or  discouraging  enrollment 
(except  as  permitted  by  statute)  by 
enrollees  whose  medical  condition 
or  history  indicates  a  need  for 
substantial  future  medical  services. 

•  In  cases  where  a  civil  money 
penalty  is  imposed  against  a  plan  for 


charging  enrollees  more  than  the 
allowable  premium,  the  OIG  will 
impose  an  additional  penalty  equal  to 
double  the  amount  of  excess  premium 
charged  by  the  contracting  organization. 
The  excess  premium  amount  will  be 
deducted  from  the  penalty  and  returned 
to  the  eru-oUee. 

•  The  OIG  will  impose  an  additional 
$15,000  penalty  for  each  individual  not 
enrolled  if  it  is  determined  that  a 
contracting  organization  expelled  or 
refused  to  reenroll  an  individual  or 
engaged  in  any  practice  that  would 
reasonably  be  expected  to  have  the 
effect  of  denying  or  discouraging 
enrollment  (except  as  permitted  by 
statute)  by  enrollees  whose  medical 
condition  or  history  indicates  a  need  for 
substantial  future  medical  services.  - 

•  The  provisions  also  condition  FFP 
in  certain  State  payments  on  the  State's 
exclusion  of  certain  entities  excluded 
(or  excludable)  from  Medicare. 

III.  Analysis  of  and  Responses  to  Public 
Comments 

In  response  to  the  July  22. 1991 
proposed  rule,  we  received  14  timely 
items  of  correspondence.  The  comments 
were  from  group  health  associations, 
State  agencies,  health  insurance  plans, 
and  law  firms.  A  summary  of  these 
comments  are  discussed  below: 

A.  Intermediate  Sanctions 

Comment:  Several  commenters 
wanted  clarification  on  how 
§  417.495(a)(1),  which  describes  the  first 
basis  for  the  imposition. of  intermediate 
sanctions,  will  be  defined.  There  was 
particular  interest  expressed  about  the 
criteria  by  which  the  terms  '-fails 
substantially"  and  "medically 
necessary"  will  be  evaluated. 

Response:  In  determining  if  an     ' 
organization. has  violated 
§  417.495(a)(1).  HCFA  and  State 
Medicaid  agencies  will  make  a 
comprehensive  three-part  evaluation. 
Specifically,  this  will  involve 
determining  if  the  organization  has:  (1) 
Failed  substantially  to  provide- 
medically  necessary  items  or  services 
and  this  has  (3)  adversely  affected  (or 
has  the  substantial  likelihood  of 
adversely  affecting)  the  enrollee.  To 
determine  if  the  three  principal 
requirements  of  §  417.495(a)(1)  have 
been  violated.  HCFA  and  State 
Medicaid  agencies  will  have  recourse  to 
a  number  of  sources  of  information  and 
guidance.  For  Medicare,  the  information 
sources  include  the  attending  physician, 
other  health  care  personnel,  the  HMO  or 
CMP.  utilization  reviewers,  the  Peer 
Review  Organization  (PRO),  the 
Medicare  enrollee  or  authorized 
representatives,  and  internal  or  possibly 


third-party  expertise.  Additional 
sources  of  guidance  will  include  clinical 
practice  standards;  guidelines  or  .    . 
advisories  promulgatedby  authoritative 
bodies;  and  Medicare  la>v,  regulations, 
and  manuals. 

States,  in  making  an  initial  finding  on 
Medicaid  contractor  violations,  also 
have  a  number  of  sources  of  information 
available  to  them.  These  include  health 
care  expert.s  conducting  the  required 
periodic  medical  audits;  the  health 
professionals  under  contract  to  the  State 
to  perform  the  annual  quality  review  of 
services  delivered, by  HMOs  and  HIOs; 
other  health  consultants  to  the  State 
agency;  clinical  practice  standards, 
guidelines,  or  advisories  promulgated 
by  authoritative  bodies';  and  M,edicaid- 
law,  regulations,  and  manuals. 

In  making  determinations  of 
"substantial  failure,"  consideration  will 
be  given  tathe  impact  on  the  health     ' 
status  of  a  Medicare  or  Medicaid 
enrollee  of  not  having  received  covered" 
items  and  services  and,  in  cases  where 
patterns  of  withholding  items  and 
services  are  identified,  the  frequency  of 
the  events  and  the  resuhing  impact  on 
the  health  status  of  enrollees. 

In  making  determinations  of  "medical 
necessity,"  HCFA  and  the  States  will 
rely  on  their  respective  coverage  or 
payment  requirements  but  will  also 
utilize  various  sources  of  expert  opinion' 
(as  described  above)  in  order  to 
determine  if  required  medicallv 
necessary  care  has  either  been  denied  or 
inappropriately  provided. 

Comment:  A  commenter  asked 
whether  the  same  criteria  used  for 
"medical  necessity"  for  Medicare  and 
Medicaid  coverage  of  services  will  .be 
used  to  determine  medical  necessity 
under  the  final  rule. 

Response:  In  making  medical 
.  necessity  decisions.  Medicare  arid 
Medicaid  will  continue  to  utilize  the 
current  oversight  processes  and 
coverage  and  payment  criteria.  Under 
the  intermediate  sanction,  however, 
HCFA  and  States  will  also  have 
recourse,  on  a  case  by  case  basis,  to 
other  sources  of  expert  information  and 
guidance  (as  described  in  the  previous 
response)  in  making  medical  necessity 
decisions. 

Comment:  A  number  of  commenters 
wanted  changes  made  to  the  definition 
of  "adverse  affect."  One  commenter 
suggested  that  the  definition  is  too 
narrow,  and  unreasonably  requires  the 
patient  to  suffer  a  high  degree  of  risk  to 
his  or  her  health  before  a  sanction  can 
be  applied.  Another  commenter  said 
that  the  definition  was  too  vague  and 
suggested  amending  the  definition  to 
indicate  that  adverse  effect  is  limited  to 
the  withholding  of  or  failure  to  provide 
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third-party  expertise.  Additional 
sources  of  guidance  will  include  clinical 
practice  standards;  guidelines  or 
advisories  promulgatedby  authoritative 
bodies;  and  Medicare  la>v.  regulations, 
and  manuals. 

States,  in  making  an  initial  finding  on 
.  Medicaid  contractor  violations,  also 
have  a  number  of  sources  of  information 
available  to  them.  These  include  health 
care  experts  conducting  the  required 
periodic  medical  audits;  the  health 
professionals  under  contract  to  the  State 
to  perform  the  annual  quality  reviewrof 
services  delivered. by  HMOs  and  HlOs; 
other  health  consultants  to  the  State 
agency;  clinical  practice  standards, 
guidelines,  or  advisories  promulgated 
by  authoritative  bodies';  and  M,edicaid- 
law,  regulations,  and  manuals. 

Ln  making  determinations  of 
"substaiitial  failure,"  consideration  will 
be  given  ta the  impact  on  the  health 
status  of  a  Medicare  or  Medicaid 
enroUee  of  not  having  received  covered 
items  and  services  and,  in  cases  where 
patterns  of  withholding  items  and 
services  are  identified,  the  frequency  of 
the  events  and  the  resuhing  impact  on 
the  health  status  of  enrol  lees. 

In  making  determinations  of  "medical 
necessity,"  HCFA  and  the  States  will 
rely  on  their  respective  coverage  or 
payment  requirements  but  will  also 
utilize  various  sources  of  expert  opinion 
(as  described  above)  in  order  to 
determine  if  required  medically 
necessary  care  has  either  been  denied  or 
inappropriately  provided. 

Comment:  A  commenter  asked 
whether  the  same  criteria  used  for 
"medical  necessity"  for  Medicare  and 
Medicaid  coverage  of  services  will  be 
used  to  determine  medical  necessity 
under  the  final  rule. 

Response:  In  making  medical 
.  necessity  decisions.  Medicare  and 
Medicaid  will  continue  to  utilize  the 
current  oversight  processes  and 
coverage  and  payment  criteria.  Under 
the  intermediate  sanction,  however, 
HCFA  and  States  will  also  have 
recourse,  on  a  case  by  case  basis,  to 
other  sources  of  expert  information  and 
guidance  (as  described  in  the  previous 
response)  in  making  medical  necessity 
decisions. 

Comment:  A  number  of  commenters 
wanted  changes  made  to  the  definition 
of  "adverse  affect."  One  commenter 
suggested  that  the  definition  is  too 
narrow,  and  unreasonably  requires  the 
patient  to  suffer  a  high  degree  of  risk  to 
his  or  her  health  before  a  sanction  can 
be  applied.  Another  commenter  said 
that  the  definition  was  too  vague  and 
suggested  amending  the  definition  to 
indicate  that  adverse  effect  is  limited  to 
the  withholding  of  or  failure  to  provide 


medically  necessary  care  covered  by  the 
contract.  Another  commenter  expressed 
concern  that  the  definition  of  adverse 
affect  appears  to  be  lacking  in  that  it 
addres.ses  only  those  instances  in  which 
care  has  been  withheld  and  fails  to 
address  those  instances  where 
substandard  or  inappropriate  care  has 
been  delivered.  Still  another  commenter 
believed  the  regulation  should  provide 
a  definition  for  "adverse  affect"  that 
specifically  includes  sanctions  against 
HMOs  that  fail  to  provide  timely  and 
adequate  prenatal  and  children's 
preventive  carel 

Response:  The  expertise  needed  to 
determine  what  constitutes  "adverse 
effect"  are  similar  to  those  previously 
discussed  which  are  needed  to  evaluate 
"substantial  failure"  and  "medically 
necessary."  HCFA  and  States  will  rely 
on  the  same  sources  of  information  and 
guidance  (as  previously  described)  to 
determme  when  an  enrollee  has  been 
adversely  affected  by  the  failure  to 
provide  the  required  medically 
necessary  services. 

It  should  be  noted  that  in  addition  to 
a  substantial  failure  to  provide 
medically  necessary  services,  "adverse 
effect"  may  also  be  found  to  be  the 
result  of  providing  inappropriate  or 
substandard  care.  Specifically,  for 
medical  services  that  are  Medicare  of 
Medicaid  approved  and  are  found  to  be 
medically  necessary,  if  HCFA  or  the 
State  determines  that  a  failure  to 
appropriately  provide  required  services 
has  adversely  affected  (or  has  a 
substantial  likelihood  of  adversely 
affecting)  an  enrollee.  then  this  will 
constitute  a  violation.  This  includes 
Medicaid  required  prenatal  and 
children's  preventive  care. 
.  Comment:  One  commenter  stated  that 
"adversely  affects"  should  be  defined  in 
terms  of  a  detrimental  effect  on  the 
condition(s)  for  which  the  person  is 
seeking  treatment. 

Response:  HCFA  and  State  Medicaid 
agencies  will  not  limit  a  determination 
of  adverse  effect  to  only  those 
conditions  for  which  the  person  is 
seeking  treatment.  For  example, 
instances  may  arise  where  beneficiaries 
are  seeking  treatment  for  one  condition 
and  the  physician  will  determine  that 
another  condition  is  actually  the  cause 
of  their  symptoms. 

Comment:  One  commenter  stated  that 
the  penalties  should  apply  only  to 
instances  where  the  plan  acts 
negligently  or  with  intent  to  wrongfully 
deny  medically  necessary  services. 
Similarly,  a  few  commenters  believed 
that  any  sanctions  and/or  civil  money 
penalties  should  apply  only  when  an 
organization  has  knowingly  and 
willfully  violated  the  law.  Two  of  those 


commenters  suggested  that  we  add  a 
requirement  that  any  violations  must  be 
"knowingly  and  willfully"  committed 
before  we  impose  a  sanction. 

Response:  Sanctions  will  not  be 
limited  to  instances  where  plans  act 
negligently  or  with  wTongful  intent. 
Aggravating  and  mitigating  factors,  such 
as  the  degree  of  culpability  of  the 
organization,  will  be  considered  in 
determining  any  sanction  or  civil  money 
penalty.  As  in  all  our  determinations  on 
intermediate  sanctions,  the  scope,  and 
duration  of  the  violation,  as  well  as  the 
level  of  threat  to  enrollee  heahh  and 
-  safety,  will  be  evaluated  in  determining 
the  severity  of  a  particular  sanction. 
Further,  we  believe  that  an  absolute 
requirement  for  "knowingly  and 
willfully"  violations  is  more  stringent 
than  the  law  anticipated.  We  will 
consider  evidence  that  an  organization 
has  willfully  violated  the  statute  as  an 
aggravating  circumstance.  Nevertheless, 
we  will  not  add  the  requirement  that 
violations  must  be  "knowingly  and 
willfully"  committed  before  the 
imposition  of  a  sanction. 

Comment:  One  commenter  asked 
whether  it  would  be  considered  a  failure 
to  provide  medically  necessary  services 
if  an  HMO  determined,  according  to  its 
standard  procedures,  that  a  particular 
service  did  not  qualify  as  an  emergency 
or  ouf-of-area  urgently  needed  care  and 
denied  the  service.  This  commenter 
recommended  that  the  regulation 
exclude  from  any  definition  of 
"substantial  failure  to  provide  medically 
necessary  services"  those  circumstances 
in  which  care  is  not  provided  based 
upon  a  medical  judgment  made  in 
accord  with  the  HMO's  standard 
operating  policies  determining  coverage. 
In  addition,  the  commenter  asked  under 
what  circumstances  the  failure  of  a 
physician,  with  whom  the  HMO 
contracts  on  an  independent  contractor 
basis,  to  furnish  a  medically  necessary 
item  or  service  can  be  imputed  to  the 
HMO,  absent  a  clear  showing  that  the 
HMO  knowingly  contracted  with  a 
physician  (or  other  provider)  with  a 
history  of  improper  treatment  of 
patients. 

Response:  In  general,  an  organization 
which  reasonably  follows  approved 
guidelines  and  policies  in  making 
medical  care  decisions  will  not  be  found 
to  have  denied  medically  necessary 
services.  It  is  important  to  emphasize 
that  we  expect  medical  care  decisions  to 
be  made  judiciously  and  appropriately. 
There  may  be  instances  when  the 
organization's  rules  are  inadequate;  in 
such  circumstances  we  expect  the 
organization  to  protect  the  welfare  of  the 
beneficiary. 
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With  jespecl  to  an  HMO  contracting 
with  an  independent  contractor 
physician,  we  considet  the  HMO 
responsible  for  the  quajity  of  care  its 
members  receive.  The  HMO  has  a  duty 
to  ensure  that  the  care  enrollees  receive 
is  appropriate,  whether  the  physician  or 
provider  is  an  employ^  of  the  HMO  or 
an  independent  contrai:tor.  If  a  HMO 
knowingly  contracts  with  a  provider 
that  has  a  history  of  innproper  treatment 
toward  patients,  we  wciuld  consider  this 
a  serious  aggravating  c  rcumstance  in 
determining  a  sanction  or  civil  money 
penalty. 

Comment:  One  comtrenter  pointed 
out  that  not  all  HMOs  offer  all  routine 
covered  services  in  their  own  health 
care  centers,  and  thereiore  must  contract 
out  with  other  providers  to  offer  those 
services,  ff  it  occurs  that  routine 
services  cannot  be  scheduled  without 
some  minor  delay,  under  what 
circumstances  would  guch  a  delay  result 
in  a  determination  thaj  the  HMO  failed 
substantially  to  provide  medically 
necessary  services? 

Fesponse: Such  a  situation  will  be 
evaluated  based  on  the  judgement  of 
experts  with  whom  HCFA  will  consult 
and  in  accordance  witB  Medicare  law 
and  regulations.  As  previously  noted, 
these  experts  include  {physicians,  other 
medical  p)ersonnel.  thd  PRO.  and 
utilization  reviewers.  Factors  such  as 
the  effect  of  delays  on  |he  beneficiary's 
health  and  whether  such  delays  are 
reasonable  given  the  tvpe  of  service  and 
the  needs  of  the  beneficiary  will  be 
considered.  An  HMO  that  contracts  for 
various  services  remains  responsible  for 
the  quality  and  timeliness  of  those 
services. 

Comment:  Several  c(»mmenters 
wanted  more  guidance  as  to  what 
constitutes  an  excess  premium  for 
purposes  of  imposing  intermediate 
sanctions  in  §  434.67(d)(2).  One 
commenter  suggested  (bai  the  regulation 
include  language  statir^g  that  HCFA 
approval  of  the  premium  amount  is 
consistent  with  the  st 
requirement.  Another 
believed  that  penaiti 
setting  should  be  limiti 
which  plans  knowinglj 
intentionally  seek  to  overcharge 
beneficiaries. 

Fesponse:  In  Medicare  contracting 
organizations  the  premiums  and  other 
charges  for  Medicare  enrollees  are 
required  to  be  the  actu^ial  equivalent  of 
what  a  Medicare  beneficiary  would  pay 
in  fee-for-service  for  Medicare  covered 
services  (section  18761  e)).  Premium 
charges  in  excess  of  th  i  HCFA  approved 
amount  would  be  considered  excessive. 

Although  premiums  are  not  typically 
employed  for  Medicaid  contracting 


lutory 
commenter 
in  premium 
&d  to  instances  in 
and 


HMOs  for  Medicaid  enrollees.  if  the 
State  and  the  HMO/HIO  agreed  to  do  so. 
the  use  of  the  premiums  would  have  to 
be  explicitly  described  in  the  HMO/ 
HIOs  contract  with  the  State.  The  use  of 
premiums  in  this  way  would  also  have 
to  be  described  in  the  State  plan,  and 
could  not  exceed  the  actual  value  of 
deductibles  and  co-payment  amounts 
provided  for  under  the  State  plan.  Both 
the  State  plan  provision  and  the 
contract  terras  are  required  to  have  the 
approval  of  HCFA.  Therefore  any  use  of 
premiums  which  is  not  explicitly 
provided  for  in  an  HMO's  or  HIO's 
contract  with  the  State,  which  has  been 
approved  by  HCFA.  would  be  in  excess 
of  a  permitted  premium. 

Comment:  Proposed  §  417.495(a)(8), 
which  we  have  designated  as 
§  417.500(a)(8)  in  this  final  rule, 
prohibits  Medicare  risk  contractors  from 
employing  or  contracting  with  or 
through  individuals  or  entities  (either 
directly  or  indirectly)  which  have  t)een 
excluded  from  participating  in 
Medicare.  One  commenter  believed  this 
provision  placed  an  onerous  burden  on 
the  risk  contractor  to  conduct  extensive 
inquiries  into  the  background  of  each  of 
its  participating  providers  and 
subcontractors,  as  well  as  imposing  an 
obligation  to  obtain  from  HCFA  the 
most  recent  information  regarding 
excluded  entities.  In  addition,  this 
commenter  wanted  clarification  of  the 
meaning  of  "employing  or  contracting 
•  *   *  (directly  or  indirectly)  through  an 
excluded  individual  or  entity."  so  the 
risk  contractor  will  know  the  extent  of 
background  information  it  must  require 
of  participating  providers  and  others. 
Further,  the  commenter  suggested  that 
HCFA  implement  this  provision  by,  (1) 
providing  the  risk  contractor  with  a 
periodic  listing  of  all  excluded  entities; 
and  (2)  specifying  that  the  statutory 
obligation  is  satisfied  if  the  risk 
contractor  requests  the  background 
information,  checks  the  information 
furnished  by  the  subcontractor  against 
the  most  recent  list  of  excluded  entities 
provided  by  HCFA,  and  the  contracting 
entity  or  entities  are  not  on  the  list. 

Fesponse:  As  part  of  its  current 
operating  procedures,  HCFA  makes 
available  to  Medicare  contractors  the 
Medicare/Medicaid  Sanction- 
Reimbursement  Report,  which  lists 
entities,  contractors,  and  providers 
excluded  from  Medicare.  While  we 
consider  review  of  the  sanction  report  a 
critical  step  in  complying  with  the 
requirement  prohibiting  contracting 
with  an  excluded  individual  or  entity,  it 
is  not  conclusive  proof  of  having 
satisfied  the  legal  obligation.  In  general, 
beyond  reviewing  the  sanction  report, 
we  expect  a  reasonable  effort  to  comply 


with  this  requirement  This  would 
include  reasonable  activities  to  verify 
provider  credentials,  and  review  of 
other  relevant  State  and  professional 
records.  We  do  not  require  or  expect 
contracting  organizations  to  go  beyond 
making  a  reasonable  and  conscientious 
effort  to  comply  with  this  requirement. 

Comment;  Many  commenters  wanted 
more  than  15  days  to  respond  to  the 
notice  of  intermediate  sanctions.  The 
suggested  time  limits  ranged  from  30  to 
60  days  with  the  option  of  additional 
extensions. 

Fesponse:  We  agree  that  allowing 
more  time  for  an  organization  to 
respond  to  a  notification  of  sanction 
may  be  necessary  in  some  instances.  We 
have  revised  our  regulations  at 
§41 7.500(b)(2)  and  §  434.67(c)  to  permit 
a  15  day  extension  to  the  original  15 
days  if  HCFA  approves  a  written  request 
bom  the  organization.  The  request  for 
an  extension  must  provide  a  credible 
explanation  of  why  additional  time  is 
needed  and  must  be  received  by  HCFA 
or  the  State  agency,  as  appropriate, 
before  the  end  of  the  15  day  period 
following  the  organization's  date  of 
notification  of  sanction.  An  extension 
wiil  not  be  available  in  instances  where 
HCFA.  or  HCFA  in  consultation  with 
the  State  agency,  finds  that  the 
organization's  conduct  poses  a  serious 
threat  to  an  enrollees'  health  and  safety 
or  if  HCFA  or  the  State  agency,  as 
appropriate,  judges  the  additional  15 
days  to  be  unnecessary  for  the 
organization  to  respond. 

Comment:  Two  commenters  wanted 
the  regulation  to  specify  the  information 
that  would  be  provided  in  the  notice  of 
intermediate  sanctions.  Another 
commenter  suggested  the  following 
information  be  provided:  (1)  The 
sanction  or  sanctions  to  be  imposed;  (2) 
the  effective  date  and  duration  of  the 
sanction;  (3)  the  authority  for  the 
sanction;  (4)  the  reason  for  the  sanction; 
(5)  specific  information  regarding  the 
organization's  right  to  contest  the 
determination,  including  timeframes  for 
submission  of  the  organization's  request 
for  reconsideration,  the  permissible 
content  of  the  request  and  supporting 
materials,  and  to  whom  the  request 
should  be  submitted;  and  (6) 
information  regarding  any  rights  to 
hearing  or  appeal,  including  judicial 
review,  that  the  organization  may  have 
if  the  sanction  is  imposed.  In  addition, 
the  organization  should  be  provided 
with  copies  of  any  documents  on  which 
HCFA  or  the  Slate  Agency  relied  in 
determining  that  a  violation  occurred. 

Fesponse:  Confidentiality  may  not 
allow  the  release  of  certain  documents 
which  have  influenced  HCFA's  decision 
to  impose  a  sanction.  However,  most  of 
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the  information  listed  above  will  be 
provided  to  an  organization  in  the 
notification  of  sanction.  Specifically,  the 
notice  of  sanction  will  provide:  (1)  The 
sanction  or  sanctions  to  be  imposed,  (2) 
the  reason  for  the  sanction,  (3)  the 
authority  for  the  sanction.  (4)  the 
effective  date  of  the  sanction,  and  (5)  the 
time  available  for  submission  of  the 
request  for  reconsideration  and  to  whom 
the  request  should  be  submitted. 

HCFA  will  specify  the  above 
information  in  operating  procedures 
rather  than  in  the  regulations.  Under  the 
intermediate  sanctions,  apjseal  rights 
will  be  limited  to  the  reconsideittion 
period. 

Comment:  One  commenter  wanted 
the  following  information  provided  by 
HCFA  following  a  reconsideration:  (1) 
Whether  the  intermediate  sanction  will 
be  imposed;  (2)  the  reasons  for  imposing 
the  sanction,  addressing  the  evidence 
and  arguments  submitted  by  the 
organization;  (3)  the  effective  date  and 
.  duration  of  the  sanction;  and  (4)  specific 
information  regarding  the  organization's 
right  to  appeal  the  imposition  of  a 
sanction. 

Response:  We  will  provide  this 
information  at  the  conclusion  of  a 
reconsideration,  with  two  exceplions. 
First,  the  duration  of  the  sanction  will 
depend  largely  on  the  organization's 
corrective  action  plan  and  willingness 
and  ability  to  resolve  the  problem(s}.  An 
organization  that  cannot  immediately 
correct  a  deficiency  for  which  it  has 
been  sanctioned  will  be  expected  to 
submit  a  corrective  action  plan  to 
HCFA.  This  plan  will  be  the 
organization's  description  of  how  and 
when  it  will  resolve  the  problems  that 
caused  the  sanctions  to  be  imposed. 
Because  each  corrective  action  plan  is 
unique,  the  duration  of  the  sanction 
cannot  be  specified  at  the  time  it  is 
imposed.  Second,  there  will  not  be 
additional  appeal  steps  beyond  the 
initial  reconsideration.  HCFA  will, 
however,  act  as  quickly  as  possible 
when  an  organization  believes  it  has 
resolved  the  violation(s)  and  wishes  to 
be  re-evaluated. 

Comment:  One  commenter 
recommended  that  the  Medicaid 
regulations  contain  minimum  standards 
for  the  State  review  procedure.  In 
addition,  this  commtnter  believed  that 
an  organization  sanctioned  by  a  State 
should  have  an  opportunity  for  a 
separate  review  determination  on  the 
Federal  level  which  would  supersede 
any  State  determination. 

Response:  State  Medicaid  agencies  are 
currently  responsible  for  establishing 
and  implementing  procedures  to 
monitor  HMO  and  HIO  contracts.  The 
areas  States  monitor  through  these 


procedures  are  broader  than  the  areas 
identified  in  this  rule.  Because  States 
already  have  these  monitoring  and 
review  procedures  in  place,  we  prefer  to 
allow  States  to  implement  these 
additional  responsibilities  within  their 
current  activities.  We  will  not.  in  these 
regulations,  specify  national  standards 
for  this  one  aspect  of  the  overall 
monitoring  and  review  of  HMO  and  HIO 
contracts  conducted  by  States. 

In  response  to  the  second  comment, 
the  Medicaid  program  is  administered 
by  States  as  opposed  to  the  Federal 
government.  We  stated  in  the  preamble 
of  the  proposed  rule  that  we  believe  that 
States  are  in  the  best  position  to  monitor 
the  identified  violations  and  to  make  a 
determinations  as  to  whether  a  violation 
has  occurred.  The  proposed  rule  and 
this  final  rule  offer  an  additional 
opportunity  for  an  HMO  or  HIO  to 
receive  a  reconsideration  of  a  State's 
determination.  We  do  not  see  the  need 
for  a  third  level  of  review  and 
determination. 

Comment:  A  commenter 
recommended  that  HCFA  require  States 
to  collect  information  quarterly  from 
Medicaid  participating  HMOs  on  the 
timeliness  and  frequency  of  prenatal 
visits  for  each  Medicaid  enrollee.  The 
commenter  also  recommended  requiring 
States  to  annually  submit  data  to  HCFA 
demonstratirg  that  the  State's  rates  for 
prenatal  and  Early  Periodic  Screening 
Diagnosis  and  Testing  (EPSDT)  ser\ices 
are  adequate  to  ensure  access  under 
Medicaid's  statutory  requirements. 

Response:  This  comment  goes  beyond 
the  scope  of  this  rulemaking,  which 
implements  legislative  authority  for 
intermediate  sanctions  and  civil  money 
penalties  for  HMOs  (and  some  HIOs).  ' 
HMOs  and  HIOs  are  not  yet  obligated  to 
pay  EPSDT  providers  State  rates.  The 
adequacy  of  such  State  rates  is  not 
relevant  in  the  case  of  HMO  enrollees. 
Note,  however,  section  1926(a)  of  the 
Social  Security  Act  requires  that  State 
Medicaid  agency  payments  must  be 
sufficient  to  enlist  enough  providers  to 
ensure  that  obstetric  and  pediatric 
services  are  available  to  Medicaid 
recipients  at  least  to  the  same  extent 
available  to  the  general  population. 
HCFA  is  developing  a  proposed  rule 
which  would  implement  the  provisions 
of  section  1926(a)  in  regulations. 

Comment:  One  commenter  believed 
Jhat.  without  additional  FFP,  the 
Federal  requirements  mandating 
additional  specific  monitoring  functions 
under  this  regulation  would  be 
burdensome  for  the  States. 

Response:  HCFA  expects  States  to 
integrate  these  new  areas  of  monitoring 
into  their  existing  monitoring  and 
review  activities;  for  example,  those 


required  for  monitoring  an  HMO's 
enrollment  and  termination  practices 
and  grievance  procedures.  There  will 
continue  to  be  FFP  in  the  costs  for 
conducting  these  activities  at  each 
State's  current  Federal  matching  rate 

Comment:  One  commenter 
recommended  that  HCFA  affinnatively 
adopt  those  State  decisions  with  which 
it  agrees.  The  commenter  believes  this 
will  mean  that  HCFA  will  more  closely 
examine  State  agency  determinations  or 
decisions  if  it  is  required  to  formally 
adopt  them. 

Response:  The  regulation  at 
§  434.67(b)  provides  for  a  mechanism 
whereby  HCFA  must  uphold  or  reject  a 
State  decision  that  a  sanction  be  or  not 
be  imposed.  We  believe  that  HCFAs 
consequent  imposition  of  a  sanction  nr 
decision  not  to  impose  a  sanction 
provides  sufficient  formal  affirmative 
adoption  or  rejection  of  a  State's 
recommendation. 

Comment:  One  commenter 
recommended  that  the  final  regulation 
should  specify  that  the  informal  appeaJ 
must  be  conducted  by  an  official 
"experienced  and  knowledgeable" 
about  contracting  under  sections  1876 
orl903(m)oftheAct. 

Response:  HCFA  will  ensure  that 
sanction  reconsiderations  are  evaluated 
by  qualified  HCFA  officials.  However, 
we  do  not  believe  it  is  necessary'  to 
mandate  specific  qualifications  in  the 
regulation. 

Comment:  A  number  of  commenters 
were  interested  in  HCFA's  approach  to 
beneficiary  complaints.  HCFA  was 
encouraged  to  add  provisions  to  the 
intermediate  sanctions  establishing 
timeframes  and  methodologies  for  the 
investigation  of  complaints.  A  specific 
recommendation  was  made  to  amend  42 
CFR  part  417  to  require  HCFA  to  have 
procedures  to  monitor  and  investigate 
violations  of  section  1876  of  the  Act. 
Other  commenters  believed  that  HCFA 
should  require  contracting  organizations 
to  publicize  the  availability  of 
intermediate  sanctions  along  with 
information  on  how  to  file  complaints. 
Another  commenter  suggested  the  rules 
specify  that  the  complainant  receive:  (1) 
Verification  of  receipt  of  the  complaint; 
(2)  a  copy  of  the  notice  of  intermediate 
sanction;  (3)  a  copy  of  the  HMOs 
response,  if  any.  and;  (4)  a  copy  of  the 
reconsideration  determination.'  Finally, 
two  commenters  wanted  a  time  limit 
placed  on  HCFA's  investigation  and 
review  of  beneficiary  complaints, 
suggesting  a  60-day  deadline  for 
processing  the  initial  complaint  and 
informing  the  complainant  on  the 
outcome  of  the  investigation. 

Response:  The  purpose  of  the 
intermediate  sanction  is  to  provide  more 
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HMO  or 
Ian  denies  a 
a  service  to  a 
HMO  or 
Ian  must  advise 
er  rights  under 
e  beneficiary  the 
ial  to  HCFA. 
complaint 


tools  and  authority  to  protect  the 
Medicare  beneficiary  or  Medicaid 
recipient.  HCFA  already  has  procedures 
in  the  regional  office^  and  State 
Medicaid  agencies  for  reporting  and 
responding  to  benefiqiary  or  recipient 
complaints.  In  addition,  we  already 
require  that  HMOs  have  a  formal 
appeals  process  through  which 
Medicare  enrollees  n^y  submit 
complaints  to  HCFA.lnformation  about 
this  process  must  be  included  in  written 
marketing  materials,  lis  set  forth  in 
§417.426.  Thus,  if  an 
competitive  medical 
service  or  payment  ft 
Medicare  enrollee.  th( 
competitive  medical 
the  enrollee  of  his  or 
Medicare  that  afford 
right  to  appeal  the  del 
Establishing  a  separat 
mechanism  for  the  intermediate 
sanctions  regulation  would  only  serve  to 
divert  scarce  resourcee  from  oversight 
and  enforcement  activities. 
Nevertheless,  enrolled  complaints  will 
continue  to  be  used  at  a  key  indicator 
of  potential  problemslin  Medicare  or 
Medicaid  contracting  plans  as  well  as 
identifying  potential  problems  where 
intermediate  sanctions  or  civil  money 
penalties  would  be  ef  ective. 

Comment:  One  con  menter  stated  that 
an  appropriate  sanctidn  for  marketing 
abuse  would  be  to  req  aire  future 
marketing  materials  a  id/or  membership 
materials  to  publicize  the  imposition  of 
sanctions. 

Response:  This  goei  beyond  our 
legislative  authority. '  Ve  are 
constrained,  by  the  pi  Dvisions  of  the 
enabling  legislation,  i  i  the  sanctions  we 
may  apply. 

Comment:  Two  con  menters  were 
concerned  that  if  the  i  nformal 
reconsideration  result  5  in  a  reversal  of 
the  initial  determination,  there  is  no 
provision  to  ensure  th  at  notice  of  the 
decision  to  reverse  is  )rovided  to  the 
OIG. 

Response:  We  agree  that  it  is 
important  that  OIG  be  notified  by  HCFA 
if.  in  the  course  of  rec  jnsideration  or  at 
a  later  time,  a  sanctioi  i  is  rescinded.  The 
single  determination  i  pplies  to  the 
initial  determination  <nd  HCFA  will 
promptly  forward  to  t  »e  OIG 
information  on  revers  ils  or  termination 
of  sanctions.  General  1'.  HCFA  will  only 
notify  OIG  of  an  intemediate  sanction 
after  HCFA  has  confir  ned  the 
imposition  of  a  sanctiim.  This 
confirmation  of  sancti  an  will  occur  at 
the  conclusion  of  the  i  lotification  of 
sanction  period  or  at  I  le  end  of  a 
reconsideration. 

Comment:  One  com  menter  believed 
that  the  sanctions  ava;  lable  to  HCFA 


were  too  limited  and  recommended  that 
this  final  regulation  include  a  third 
category  of  sanctions  to  include  such 
additional  sanctions  as  HCFA  considers 
appropriate  and  as  justice  requires. 
Another  commenter  specifically 
suggested  we  broaden  the  intermediate 
sanctions  to  include  sanctions  for 
inappropriate  marketing  activities  and 
noncompliance  with  appeal  timeframes. 

Response:  We  cannot  oroaden  the 
intermediate  sanctions  regulation  by 
introducing  a  third  new  category  of 
sanctions  that  would  be  determined  by 
what  HCFA  would  consider 
"appropriate  and  as  justice  requires." 
To  do  so  would  exceed  our  statutory 
authority. 

With  regard  to  applying  the 
intermediate  sanctions  to  marketing 
violations,  section  1876(i)(6)(A)(V)  of 
the  Act  authorizes  HCFA  to  impose 
sanctions  if  an  HMO/CMP 
misrepresents  or  falsifies  information 
that  it  furnishes  under  section  1876  of 
the  Act  to  HCFA,  an  individual,  or  to 
any  other  entity.  We  believe  this 
provides  us  authority  to  address  a  wide 
range  of  potential  marketing  abuses. 
One  of  the  sanctions  provided  by  the 
statute  is  the  suspension  of  enrollment 
Medicare  beneficiaries  by  the  HMO/ 
CMP  (section  1876(i)(B)(ii)).  Because  we 
consider  marketing  activities  to  be  an 
integral  part  of  the  enrollment  process, 
we  believe  the  statute  gives  HCFA  the 
authority  to  require  the  offending  HMO/ 
CMP  to  suspend  marketing  activities 
directed  to  Medicare  beneficiaries. 
Therefore,  in  this  final  rule,  we  clarify 
this  by  adding  a  new  §  417.500(d)(3). 
Accordingly,  §§417.500  (d)(l)-(d)(3) 
require  the  sanctioned  HMO/CMP  to 
stop  accepting  applications  for 
enrollment  made  by  Medicare 
beneficiaries,  suspend  payment  to  the 
HMO/CMP  for  Medicare  beneficiaries 
enrolled  during  the  sanction  period, 
and,  finally,  requires  the  HMO/CMP  to 
suspend  all  marketing  activities  to 
Medicare  beneficiaries. 

Additionally,  we  believe  that,  even  in 
cases  where  HCFA  imposes  the 
suspension  of  payment  sanction,  HCFA 
may  require  the  HMO/CMP  to  suspend 
marketing  activities  to  Medicare 
beneficiaries.  We  believe  that,  if  HCFA 
could  suspend  all  enrollment  entirely  at 
its  discretion,  conditions  could  be 
attached  to  a  decision  to  permit  an 
HMO/CMP  to  continue  to  enroll  new 
members — namely  that  actual  marketing 
to  new  members  cease  until  the  sanction 
is  lifted. 

Noncompliance  with  appeal  time 
frames  may  also  be  a  violation  of  section 
1876(i)(6)(A)(v)  if,  for  example.  HCFA 
finds  that  an  HMO/CMP  is 
misrepresenting  information  regarding 


its  appeal  process  or  is  providing 
beneficiaries  inaccurate  information 
regarding  appeal  time  frames.  In 
addition,  since  the  Medicare  appeals 
process  protects  the  Medicare  enrollee 's 
right  to  appeal  an  HMO's  or  competitive 
medical  plan's  decision  not  to  furnish  or 
pay  for  services,  a  violation  of  the. 
appeals  process  is  a  failure  to 
substantially  provide  required 
medically  necessary-  items  and  services. 

Comment:  One  commenter  requested 
that  an  organization  which  is  under  the 
sanction  of  suspension  of  new 
enrollment  applications  also  be 
prohibitAi  from  any  new  subscriber 
marketing  activities.  Another 
commenter  asked  what  the  implications 
for  the  organization  are  if  an    " 
intermediate  sanction  of  susf>ension  of 
enrollment  is  imposed.  Does  the 
organization  still  have  an  obligation  to 
conduct  the  annual  open  enrollment 
period  if  it  occurs  during  the  sanction 
period?  Also,  if  the  sanction  is  the 
suspension  of  payments  for  new 
enrollees.  will  the  organization  still  be 
required  to  accept  new  enrollees  and 
provide  health  services  for  which  they 
may  not  be  paid? 

Finally,  one  commenter  asked  for  a 
specific  definition  of  "suspension."  For 
example,  if  payments  are  suspended, 
the  commenter  wanted  to  know  whether 
the  organization  can  recover  for  services 
furnished  during  the  sanction  period 
after  the  sanction  is  lifted.  The 
commenter  also  asked  whether  the 
organization  may  engage  in  marketing 
activities  during  the  suspension  period, 
holding  applications  in  abeyance  until 
the  sanction  is  removed. 

Response:  Based  on  the  authority 
granted  the  Secretary  under  section 
1876(f)(3)  of  the  Act  and  established  in 
this  regulation  at  §§  417.500  (d)(1) 
through  (d)(3).  HCFA  has  the  authority 
to  impose  the  following  penalties  on 
offending  HMOs  or  CMPs: 

1.  Require  the  HMO  or  CMP  to 
suspend  the  enrollment  of  Medicare 
beneficiaries  during  the  sanction  period; 
or 

2.  Suspend  payments  to  the 
organization  for  Medicare  beneficiaries 
enrolled  during  the  sanction  period. 

Depending  on  the  severity  and  nature 
of  the  violation,  HCFA  will  determine 
which  of  the  two  pennies  available 
under  the  intermediate  sanctions  is 
appropriate.  A  discussion  of  the  two 
penalties  under  the  intermediate 
sanctions  available  to  HCFA  follows. 

Suspension  of  new  Medicare 
enrollments:  Under  this  sanction.  HCFA 
requires  the  HMO  or  CMP  to  cease  all 
enrollments  of  Medicare  beneficiaries. 
On  the  date  the  sanction  is  effective,  the 
plan  would  be  prohibited  from 


accepting  applications  or  otherwise 
enrolling  any  new  Medicare 
beneficiaries  in  the  plan.  However, 
individuals  already  enrolled  in  the  plan 
and  who  become  Medicare  eligible  (age 
in)  while  the  plan  is  under  the 
suspension  of  new  enrollments,  may  be 
enrolled,  if  they  choose,  in  the  plan 
during  the  sanction  period.  Under  this 
sanction,  the  plan  would  also  be 
prohibited  from  engaging  in  any 
marketing  activities  directed  to 
Medicare  beneficiaries. 

The  organization  would  continue  to 
be  paid  by  HCFA  for  beneficiaries 
enrolled  before  the  imposition  of  this 
sanction. 

Suspension  of  payments:  Under  the 
suspension  of  payments  penalty,  the 
HMO  or  CMP  may  continue  to  enroll 
beneficiaries  but  would  not  be  paid  for 
those  beneficiaries  during  the  sanction 
period.  Oice  the  sanction  period  ends, 
there  will  beaTetroactive  pa>Tnent  for 
beneficiaries  enrolled  during  the 
sanction  period.  Tjius,  this  penalty  is 
purely  a  financial  one,  affecting  only  the 
withholding  of  the  HMO's  or 
competitive  medical  plan's  capitation 
payment  for  new  medii^are  enrollees 
during  the  sanction  period. 

Enrollment  of  new  members  would  be 
allowed  to  cx)ntinue:  thus  the  plan 
would  not  necessarily  "lose"  potential 
enrollees  who  would  enroll  with 
another  HMO  or  CMP  if  enrollment  was 
suspended  under  section 
1876(i)(6)(B)(iii)  of  the  Act.  As  was 
described  in  a  previous  response  to  a 
comment,  at  the  time  an  HMO  or  CMP 
is  notified  that  it  is  subject  to  the 
intermediate  sanctions,  the  notice  of 
sanction  will  inform  the  plan  what 
specific  intermediate  sanction  has  been 
imposed,  including  what  the  plan  must 
do  to  comply  with  the  sanction,  and  the 
effective  date  of  the  sanction.  In 
addition  to  whatever  sanction  HCFA 
imposes,  the  HMO  or  CMP  may  also  be 
subject  to  civil  money  penalties  levied 
by  the  Office  of  Inspector  General. 
Comment:  Several  commenters 
suggested  that  the  informal 
reconsideration  be  required  to  be 
conducted  promptly,  for  example, 
within  30  or  60  days  of  receipt  of  the 
organization's  evidence.  In  addition, 
one  conunenter  requested  that  the 
review  be  expedited  if  the  oiganization 
demonstrates  that  there  is  a  pressing 
need  for  swift  action. 

Response:  It  is  our  intent  to  conduct 
reconsiderations  promptly.  The  purpose 
of  an  intermediate  sanction  is  to  allow 
us  to  resolve  a  problem  quiiJdy. 
Nevertheless,  we  do  not  choose  to 
specify  a  time  limit  We  encourage 
organizations  to  inform  us  of  any 
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accepting  applications  or  othenwise 
enrolling  any  new  Medicare 
beneficiaries  in  the  plan.  However, 
individuals  already  enrolled  in  the  plan 
and  who  become  Medicare  eligible  (a^ 
in)  while  the  plan  is  under  the 
suspension  of  new  enrollments,  may  be 
enrolled,  if  they  choose,  in  the  plan 
during  the  sanction  period.  Under  this 
sanction,  the  plan  would  also  be 
prohibited  from  engaging  in  any 
marketing  activities  directed  to 
Medicare  beneficiaries. 

The  organization  would  continue  to 
be  paid  by  HCFA  for  beneficiaries 
enrolled  fiefore  the  imposition  of  this 
sanction. 

Suspension  of  payments:  Under  t  he 
suspension  of  pajrments  penalty,  the 
.  HMO  or  CMP  may  continue  to  enroll 
beneficiaries  but  would  not  be  paid  for 
those  beneficiaries  during  the  sanction 
period.  Once  the  sanction  period  ends, 
there  will  beaTetroactive  pa>Tnent  for 
beneficiaries  enrolled  during  the 
sanction  period.  Thus,  this  penalty  is 
purely  a  financial  one,  affecting  only  the 
withholding  of  the  HMO's  or 
competitive  medical  plan's  capitation 
payment  for  new  medicare  enrollees 
during  the  sanction  period. 

Enrollment  of  new  members  would  be 
allowed  to  continue:  thus  the  plan 
would  not  necessarily  "lose"  potential 
enrollees  who  would  enroll  with 
another  HMO  or  CMP  if  enrollment  was 
suspended  under  section 
1876(i)(6)(B)(iii)  of  the  Act.  As  was 
described  in  a  previous  response  to  a 
comment,  at  the  time  an  HMO  or  CMP 
is  notified  that  it  Is  subject  to  the 
intermediate  sanctions,  the  notice  of 
sanction  vinll  inform  the  plan  what 
specific  intermediate  sanction  has  been 
imposed,  including  what  the  plan  must 
do  to  comply  with  the  sanction,  and  the 
effective  date  of  the  sanction.  In 
addition  to  whatever  sanction  HCFA 
imposes,  the  HMO  or  CMP  may  also  be 
subject  to  civil  money  penalties  levied 
by  the  Office  of  Inspector  General. 
Comment:  Several  commenters 
suggested  that  the  informal 
reconsideration  be  required  to  be 
conducted  promptly,  for  example, 
within  30  or  60  days  of  receipt  of  the 
organization's  evidence.  In  addition, 
one  commenter  requested  that  the 
review  be  expedited  if  the  oi^anization 
demonstrates  that  there  is  a  prcs.sing 
need  for  swifi  action. 

Response:  It  is  our  intent  to  conduct 
reconsiderations  promptly.  The  purpose 
of  an  intermediate  sanction  is  to  allow 
us  to  resolve  a  problem  quitJdy. 
Nevertheless,  we  do  not  choose  to 
specify  a  time  limit.  We  encourage 
organizations  to  inform  us  of  any 


circumstances  thai  .-equire  expedited 
reconsideration. 

-  Comment:  One  commenter  stated  that 
the  language  in  proposed 
§41 7.49.5(e)(1),  now  designated  as 
§  417.500(«){1).  implies  that  HCFA's 
reconsideration  will  inevitably  result  in 
upholding  the  initial  determination. 
They  recommended  the  language  of  this 
paragraph  be  revised  to  clarify  that  the 
sanctions  are  effective  only  if  ( ICFA 
decides  to  uphold  the  initial 
determination. 

Response:  We  disagree  with  the 
ixjmmenters  interpretation  of 
§  417.500(e)(1)  and  we  do  not  believe 
the  recommended  clarification  is 
necessary.  We  believe  it  is  clear  that  Lhe 
provision  on  the  effective  date  for  a 
sanction  only  applies  when  a  final 
decision  to  impose  a  sanction  is  made. 
The  reconsideration  process  is  meant  to 
be  a  serious  assessment  of  the  respon.se 
by  the  sancti(Hied  organization.  As  such, 
HCFA  will  not  inevitably  uphold  its 
initial  decision.  If  HCFA  reverses  its 
initial  decision,  §41 7.500(e)(1)  would 
have  no  applicability. 

Comment:  One  commenter  noted  that 
the  regulation  allows  HCFA  to  make  the 
intermediate  sanction  effective 
immediately  if  the  oi^ganizat  ion's 
conduct  poses  a  serious  threat  to  an 
enrollees  health  and  safety.  The 
commenter  stated  that  if  the  health  and 
safety  of  enrollees  is  at  issue,  HCFA 
should  take  steps  to  terminate  the 
contract  in  its  entirety,  and  that 
intermediate  sanctions  are  not 
appropriate  in  such  critical 
circumstances. 

Response:  There  may  be  instances  in 
which  HCFA  will  impose  the 
intermediate  sanction  to  stop  the 
organization  from  enrollment  and 
marketing  activities  at  the  same  time  a 
termination  action  is  being  initiated.  We 
believe  it  is  iirtbe  best  interest  of  the 
enroilee  that  we  maintain  our  authority 
to  respond  simultaneously  with  both 
actions. 

Comment:  Three  commenters  wanted 
to  know  if  the  intermediate  sanctions 
could  be  imposed  retroactively. 

Response:  Intermediate  sanctions  will 
always  be  iinpo.sed  prospectively.  Qvil 
money  penalties,  on  the  other  hand, 
may  be  imposed  for  conduct  which  has 
already  occurred. 

Comment:  One  commenter  asked  tliat 
we  clarify  what  'generally"  means  as  it 
appears  in  proposed  §§  417.495(e)— now 
§417.500(e>-.and  434.67(0(1).  These 
sections  specify  that  if  an  HMO  seeks 
reconsideration  of  a  HCFA  sanction, 
"the  intermediate  sanction  generally 
will  be  effective  on  the  date  the 
organization  is  notified  of  HCFA's 
decision." 


Besponse:  The  notice  of  intermediate 
sanction,  (or  notice  of  reconsideration  of 
an  intermediate  sanction)  will  specify 
the  effective  date.  Usually  this  will  ho 
on  the  date  of  the  reconsideration 
notice.  We  have  revised  these  sections, 
however,  to  more  clearly  state  th.it  the 
sanction  is  effective  on  the  date 
specified  in  the  sanction  notira  or 
rocon  si  deration  notice,  respectively. 

Comment:  One  commenter  suggested 
a  definition  of  "substantial"  contractual 
relationship  under  a  Medicaid  contract. 
The  commenter  proposed  that  the 
regulation  riufine  "substantial"  as 
greater  than  5  percent  of  the  total  annu,!! 
volume  of  payments  for  categories  of 
services  under  the  program. 

Response:  We  considered  use  of  a 
quantitative  approach  to  defining  a 
"substantial"  contractual  relationship— 
either  a  numerical  dollar  amount  or,  as 
suggested  by  the  commenter.  exprf(ss<»d 
as  a  pjercent.  We  dismissed  such 
approaches  because  contracts  of 
seemingly  small  financial  value  could 
still  have  a  significant  effect  on 
Medicare  or  Medicaid  enrollees. 
Furthermore,  if  an  organization  is  large, 
with  a  substantial  contracting  budget, 
even  a  small  percent,  such  as  5  percent, 
could  involve  substantial  sums  of 
.  money.  We  are  therefore  adhering  to  the 
definition  of  a  "substantial"  contractual 
relationship  contained  in  the  proposed 
rule.  Nevertheless,  we  will  consider 
relative  size  as  a  factor  in  our 
detenllination  of  whether  to  impose 
intermediate  sanctions  or  dvil  money 
penalties. 

Comment:  A  number  of  commenters 
believed  that  the  imposition  and 
duration  of  sanctions  in  both  Medicare 
and  Medicaid  should  be  subject  to  a 
formal  review  instead  of  the  proposed 
informal  review  process.  One 
commenter  stated  that  the  formal  review 
steps  should  con.sist  of  an  independent 
review  by  an  administrative  law  judge 
(AL)),  with  review  by  the  Departmental 
Appeals  Board  and.  finally,  judicial 
review;  with  sanctions  not  taking  effed 
until  all  appeals  are  exhausted. 

Response:  The  legislative  intent  for 
the  intermediate  sanctions  is  to  provide 
HCFA  with  the  authority  to  respond  in 
a  flexible  and  timely  manner  to 
violations  of  contracting  organizations. 
Allowing  the  sanction  process  to 
become  linked  to  extended  review 
procedures  would  not  serve  the  interests 
of  the  beneficiary  or  meet  the  intent  of 
legislation.  We  believe  that  the 
reconsideration  process  will  provide 
organizations  ample  opportunity  to 
explain  their  position. 

Comment:  Two  commenters  stated 
that,  if  a  pre-sanction  hearing  was  not 
allowed,  there  should  be  a  post-.snnction 
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hearing  before  an  ALJ  pr  other  impartial 
body,  held  as  soon  as  possible  after  the 
imposition  of  any  sani  tions. 

Response:  As  was  s(  ated  previously, 
the  intent  of  the  statutory  provisions 
implemented  in  this  rtgulation  is  to 
allow  HCFA  to  respond  quickly  to  a 
problem.  During  the  n  (consideration 
process  the  decision  t(  t  impose  or  not 
impose  a  sanction  wil  be  made 
judiciously.  In  the  event  a  sanction  is 
applied,  HCFA  will  w  )rk  with  the 
organization  to  resolv(  >  the  problem  as 
rapidly  as  possible.  W }  expect  sanctions 
to  be  of  short  duration  If  the  violation 
persists,  the  likely  out:ome  would  be 
termination  of  the  contnict  rather  than 
an  indefinite  sanction  We  believe  that 
additional  hearings  wi  luld  only  serve  to 
delay  the  resolution  o!  problems. 

Comment:  One  com  nenter  stated  that 
an  organization  shouh  have  an 
"opportunity  to  cure"  by  which  the 
organization  could  avdid  the  imposition 
of  sanctions  by  demonstrating  not  only 
that  the  alleged  violation  had  not 
occurred,  but  that  any  prior  violation 
already  had  been  rem(  died. 

Response:  We  agree  that  an 
organization  which  ha  s  received  a 
notice  of  sanction  shoi  ild  have  a 
reasonable  opportunit  r  to  present  its 
position.  In  the  event  he  risk  contractor 
demonstrates  during  t  le  reconsideration 
period  that  the  sanctic  n  is  not 
appropriate,  the  sancti  on  will  not  be 
imposed.  The  organize  tion's  prior 
contract  performance  vill  be  consitlered 
as  we  determine  whet  ler  to  impose  a 
sanction  and  the  amoi  nt  of  any  civil 
money  penalty. 

Comment:  One  com  nenter  requested 
than  an  organization  h  3  allowed  to 
submit  both  documeni  ary  evidence, 
including  statements  a  nd  affidavits,  and 
written  arguments  in  r  jsponse  to  a 
notice  that  HCFA  intei  ids  to  impose  an 
intermediate  sanction. 

Response:  We  agree.  The  rule 
provides  for  the  submi  ssion  of  such 
information  as  part  of  he 
reconsideration  process.  (See  §§417.500 
(b)  (proposed  §417.49  i(b))  and 
434.67(c)) 

Comment:  One  com  nenter  expressed 
concern  about  the  pot«  ntial  duration  of 
an  intermediate  sancti  )n  and 
recommended  a  procelure  by  which, 
once  a  sanction  is  imp  >sed,  it  will 
remain  in  effect  until  t  le  organization 
submits  a  credible  alle  jation  of 
compliance.  The  comr  lenter  defined 
this  as  a  senior  officer' ;  written 
statement  that  the  organization  has 
taken  steps  to  ensure  ajlleged  violations 
have  been  examined  ahd,  where 
necessary,  corrected.  The  commenter 
stated  that  HCFA  shou  Id  then  have  14 
days  to  determine  whc  ther  the  sanction 


should  be  terminated.  If  HCFA  is  unable 
to  make  a  determination  within  14  days, 
then  the  conmienter  believes  that  the 
intermediate  sanction  should  be 
removed. 

Response:  We  disagree  with  the 
recommendation.  Our  review  and 
decision  if  we  should  end  a  sanction 
will  be  done  as  quickly  as  possible,  but 
the  timing  will  depend  largely  on  the 
complexity  of  the  problem  and 
responsiveness  of  the  organization.  If  a 
sanction  is  imposed,  the  sanctioned 
organization  will  develop  a  corrective 
action  plan,  effectively  setting  their  own 
timetable  for  the  removal  of  sanctions. 
HCFA  will  respond  as  quickly  as 
possible  to  review  an  organization  that 
believes  it  has  corrected  its  deficiencies. 

Comment:  Several  commenters 
wanted  some  means  available  to  ensure 
prompt  reevaluation  of  an  existing 
sanction  and  a  time  limit  placed  on  the 
duration  of  a  sanction.  A  related 
comment  was  that  any  renewal  of  a 
contract  should  constitute  ratification  of 
the  organization's  performance  under 
the  contract  and,  thus,  the  end  of  the 
sanction  period. 

Response:  In  the  event  a  sanction  is 
applied  to  an  organization,  HCFA  will 
respond  as  quickly  as  possible  to  their 
request  for  a  re-evaluation.  We, 
however,  will  not  set  specific  Umits  on 
the  timing  or  frequency  of  our 
reevaluations,  or  view  contract  renewal 
as  HCFA's  acknowledgement  that 
sufficient  corrective  action  has  been 
taken. 

Comment:  One  commenter  pointed 
out  what  was  believed  to  be  an  error  in 
proposed  §  434.67(f)(1).  The  last 
sentence  of  this  citation  in  the  proposed 
rule  referred  to  "the  date  the 
organization  is  notified  of  HCFA's 
decision  under  paragraph  (d)(l)(ii)  of 
this  section."  However,  paragraph 
(d)(l)(ii)  of  that  section  do8S  not  relate 
to  a  notification  of  a  decision  following 
reconsideration  by  HCFA,  but  rather  to 
a  decision  by  a  State  agency. 

Response:  We  have  modified 
§  434.67(d)(2)  to  clarify  that  the  State 
agency  decision  to  impose  a  sanction 
becomes  HCFA's  decision  except  in 
instances  where  HCFA  decides  to 
modify  or  reverse  that  agency  decision. 
We  also  have  revised  §  434.67(f)  so  that 
it,  (1)  refers  in  paragraph  (f)(1)  to  the 
date  the  HMO  is  "notified  *  *  *  under 
paragraph  (c),"  rather  than  "under 
paragraph  (d)(l)(ii);"  and,  (2)  refers  in 
paragraph  (f)(2)  to  "the  date  specified  in 
HCFA's  reconsideration  notice." 

B.  Factors  To  be  Considered  in  Levying 
Civil  Money  Penalties 

Comment:  One  commenter  believed 
that  the  proposed  "Factors  To  Be 


Considered  in  Levying  Civil  Money 
Penalties"  greatly  dilutes  the 
effectiveness  of  the  penalties  by  creating 
many  opportunities  for  HMOs  to  argue 
for  minimal  fines.  The  commenter 
stated  that  the  imposition  of  a  full 
penalty  is  tied  to  proof  that  the  HMO 
engaged  in  prohibited  behavior  on  a 
repeated  and  knowing  basis — which  is 
excessively  difficult  to  prove.  The 
commenter  suggested  that  the  deterrent 
effect  of  the  civil  money  penalties 
should  be  preserved  by  imposing 
maximum  fines  for  all  violations  that 
come  to  light. 

Response:  The  intent  of  penalties  is  to 
quickly  bring  about  corrective  action  on 
the  part  of  a  sanctioned  organization 
and  to  deter  further  violations.  The  OIG 
will  use  the  "Factors  to  Be  Considered 
in  Levying  Civil  Money  Penalties"  as  a 
guide  in  determining  the  appropriate 
amount  of  any  civil  money  penalty. 
Organizations  that  have  made  honest 
errors  and  are  responsive  to  HCFA 
regulators  will  face  less  severe  penalties 
than  organizations  that  demonstrate  a 
pattern  of  knowingly  committing 
violations.  We  believe  that,  in 
performing  our  oversight 
responsibilities,  it  is  important  to  retain 
flexibility  in  responding  to  violations. 
However,  once  all  evidence  has  been 
evaluated  and  weighed,  the  OIG  will  act 
on  the  facts  of  the  case  in  the  manner 
it  believes  will  best  achieve  the 
objectives  of  enrollee  protection  and 
regulatory  compliance. 

Comment:  One  commenter  had 
several  suggestions  regarding  the 
enumeration  of  specifiemitigating  and 
aggravating  circumstances  for  the 
imposition  of  civil  money  penalties. 

The  commenter  stated  that  the  statute 
and  regulation  establish  sanctions  that 
can  be  imposed  against  organizations 
that  charge  enrollees  premiums  in 
excess  of  those  permitted.  The 
commenter  believed  it  should  be  a 
mitigating  circumstance  if  the  premiums 
were  only  incidentally  in  excess  of 
those  permitted;  it  should  be  an 
aggravating  circumstance  if  the 
premiums  were  greatly  in  excess  of 
those  permitted. ' 

The  commenter  stated  that  the  statute 
and  regulations  also  provide  sanctions 
for  contracting  with  excluded 
individuals  or  entities.  The  commenter 
believed  it  should  be  an  aggravating 
circumstance  if  the  entity  was  excluded 
because  of  its  dealings  with  the  HMO 
and  the  excluded  entity  is  contracting 
with  the  HMO  for  health  care  services. 
The  commenter  believed  it  should  be  a 
mitigating  circumstance  if  the — 

(1)  Entity  was  excluded  because  of 
activities  unrelated  to  its  dealings  with 
the  HMO. 


(2)  Contract  with  the  excluded  entity 
is  unrelated  to  the  delivery  of  health 
care  services. 

(3)  Violation  is  confined  to  a 
particular  service  area  of  the  HMO. 

Response:  We  do  not  agree  with  these 
comments.  We  believe  that  the  current 
factors  listed  under  proposed 
§  lG03.106(a)(4}  provide  for  sumdeni 
consideration  of  the  circumslances 
surrounding  violations  where  premiums 
in  excess  of  the  allowable  amount  are 
charged  by  a  contracting  organization. 
Therefore,  a  separate  factor  addressing 
such  a  violation' is  unnecessary.  With 
regard  to  the  second  comment,  we 
believe  that  this  goes  beyond  the  scope 
of  the  statute.  The  enabling  legislation 
provides  for  imposition  of  a  civil  money 
penalty  without  regard  to  the  specific 
activities  which  resulted  in  an 
individual  being  excluded  from  the 
Medicare  program.  Additionally,  since 
the  statute  provides  that  the  penalty 
may  be  imposed  in  instances  where 
excluded  individuals  are  contracted  to 
provide  other  than  patient  care,  we  see 
no  need  to  mitigate  this  circumstance. 
Finally,  we  believe <hat  the  current 
factors  listed  under  §  1003.106(a)(4) 
provide  for  sufficient  consideration  of 
the  scope  of  a  violation.  Therefore,  an 
amendment  addressing  violations  that 
may  be  confined  Jo  a  particular  sertice 
are  not  necessary. 

Comment:  One  commenter  wanted 
the  0!G  to  consider  prior  offenses  for 
which  the  oi^ganization  was  not  assessed 
any  sanctions  or  money  penalties.  The 
commenter  believed  that  even  if  prior 
violanons  had  not  been  sanctioned,  a 
pattern  of  violations  should  be 
considered  more  serious  and  dealt  with 
more  harshly.  The  commenter  also 
suggested  that  proposed 
§1003.106(a)(4)(vij),  which  concerns 
the  history  of  prior  offenses,  should  be 
amended  to  include,  in  the  list  of  factors 
to  be  considered,  whether  ther«  were 
any  prior  offenses  by  the  organization, 
regardless  of  administrative  or  civil 
saiKiio-is  assessed. 

Response:  In  making  a. determination 
on-tJie  imposition  of  sanctions  we  will 
consider  an  organization's  pattern  of 
conduct.  A  background  of  repeated 
violations  would  be  considered  an 
aggravating  circumstance-  We  believe 
the  c:urrent  provisions  in  proposed  , 

§  1003,106  allow  the  OIG  to  consider  the 
prior  conduct  of  an  organization  in 
levying  civil  moriey  sanctions.  .  i 

Therefore,  an  amendment  is  t 

unnecessary.  "\ 

CommentiOne  commenter  slatted  that 
the  standards  in  §  1003.106  relating  to        ! 
determinations  regarding  the  amount  of      | 
•he  penalty  and  assessment  are  » 
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(2)  Contract  with  the  oxciuded  entity 
is  unrelated  to  the  delivery  of  health 
care  services. 

(3)  Violation  is  confined  to  a 
particular  service  area  of  the  HMO. 

Response:  We  do  not  agree  with  these 
comments.  We  believe  that  the  current 
factors  listed  under  proposed 
§  1003.106(a)(4)  provide  for  sufficient 
consideration  of  the  circumstances 
surrounding  violations  where  premiums 
in  excess  of  tlie  allowable  amount  are 
charged  by  a  contracting  organization. 
Therefore,  a  separate  factor  addressing 
such  a  violation' is  unnecessary.  With 
regard  to  the  second  comment,  we 
believe  that  this  goes  beyond  the  scope 
of  ihe  statute.  The  enabling  legislation 
provides  for  imposition  of  a  civil  money 
penalty  without  regard  to  the  specific 
activities  which  resulted  in  an 
individual  being  excluded  from  the 
Medicare  program;  Additionally,  since 
the  statute  provides  that  the  penalty 
may  be  imposed  in  instances  where 
excluded  individuals  are  contracted  to 
provide  other  than  patient  care,  we  see 
no  need  to  mitigate  this  circumstance. 
Finally,  we  believe  that  the  current 
factors  listed  under  §  1003.106(a)(4) 
provide  for  sufficient  consideration  of 
the  scope  of  a  violation.  Therefore,  an 
amendment  addressing  violations  that 
may  be  confined  to  a  particular  sen  ice 
are  not  necessary. 

Comment:  One  commenter  wanted 
the  0!G  to  consider  prior  offenses  for 
which  the  organization  was  not  assessed 
any  sanctions  or  money  penalties.  The 
commenter  believed  that  even  if  prior 
violations  had  not  been  sanctioned,  a 
pattern  of  violations  should  be 
considered  more  serious  and  dealt  with 
more  harshly.  The  cornmenter  also 
suggested  that  proposed 
§  1003.1 06(a)(4)(vii),  which  concerns 
the  history  of  prior  offenses,  should  be 
amended  to  include,  in  the  list  of  factors 
to  be  considered,  whether  there  were 
any  prior  offenses  by  the  organization, 
regprdless  of  administrative  or  civil 
saiunio-is  assessed. 

Besftonse:  In  making  a.determination 
on-t|ie  imposition  of  sanctions  we  will 
consider  an  organization's  pattern  of 
conduct.  A  background  of  repeated 
violations  would  be  considered  an 
aggravating  circumstance.  We  believe 
the  current  provisions  in  proposed 
§  1003,106  allow  the  OIG  to  consider  the 
prior  conduct  of  an  organization  in 
levying  civil  money  sanction.s. 
Therefore,  an  amendment  is 
unnecessary. 

Co/n/nent:  One  commenter  stated  that 
the  standards  in  §  1003.106  relating  to 
determinations  regarding  the  amount  of 
the  penalty  and  assessment  are 


subjective  oiteria^which  could  result  in 
arbitrary  determinations  by  the  OIG. 

Besponse:  We  disagree  with  this 
comment.  Congress  authorized  a 
maximum  penalty  amount  for  certain 
violations  contained  in  the  underlying 
statutes.  The  proposed  factors  bsted  in 
§1003.106  represent  an  attempt  to 
provide  a  measure  for  impartially 
determining  a  penalty  amount  against  a 
culpable  organization.  Moreover,  the 
public  is  afforded  an  opportunity  to 
comment  on  the  proposed  factors  before 
their  adoption  in  final  regulations.  This 
process  is  intended  to  inform  the  public 
about  what  factors  will  be  used  in 
determining  penalty  amounts,  and,  to 
the  extent  possible,  remove  subjectivity 
from  penalty  determination  decisions. 

Comment.  One  cormneater  wanted  to 
add  the  "enrollee's  compliance  with 
rules  and  protocols  of  the  contr3i:ting 
organization"  as  a  factor  in  our 
determination  of  imposing  civil  money 
penalties. 

Response:  We  believe  that  the  current 
factors  listed  under  proposed 
§  1003.106(a)(4)  provide  for  sufricierit 
consideration  of  the  commenter's 
concerns.  Specifically,  in  paragraph 
(a)(4)(ii)  the  factor  is  the  degree  of 
culpability  of  the  contracting 
organization.  Under  this  factor,  in 
determining  whether  or  not  to  impose  a 
penalty,  as  well  as  in  determining  the 
amount  of  any  penalty  which  may  be 
imposed,  consideration  will  be  given  to 
the  enrollee's  c-ulpahility  for  the 
violation,  including  compliance  with 
rules  and  protocols  of  the  contracting 
organization.  Therefore,  a  separate 
factor  addressing  this  issue  is 
unnecessary. 

Comment:  One  commenter  asked  if 
.propo.sed  §  10O3.103(c)(l)(iv),  now 
designated  as  §  1003.103(e)(l)(iv), 
establishes  degrees  or  levels  of 
misrepresentation  and  falsifiration  of 
information  that  will  be  subject  to 
varying  amounts  of  civil  money 
penalties,  ki  addition,  the  commenter 
wanted  a  distinction  to  be  made  in  the 
regulation  between  a  misrv;,resen'ation 
and  falsification  and  a  miMcke  with  no 
fraudulent  intent. 

Response:  Concerning  a  violation  of 
this  nature,  we  believe  that  once  ail 
pertinent  infonnation  is  examined,  any 
reasonable  person  could  discern  the 
difference  between  a 
"misrepresentation"  and"a  mistake 
with  no  fraudulent  intent."  Therefore, 
we  believe  that  the  language  in 
§  1003.103(c)(l)(iv)  is  sufficient  as 
written. 

Comment:  Section  1003.103(c)(l)(v) 
specifies  that  the  failure  lo  comply  with 
prompt  payment  of  claims  as 
established  in  .section  1876(gK6)(A)  of 


the  Act  is  the  basis  for  a  mone>'  penalty 
A  commenter  asked  what  constitutes  a 
violation  of  timely  claims  paynwnt, 
whether  it  is  one  late  claim  or  a 
percentage  of  claims  beyond  the 
standard.  In  addition,  this  commenter- 
questioned  whether  late  claims  will  be 
determined  from  a  monthly  report, 
Medicare  carriers,  on-site  review,  or 
beneficiary  or  provider  complaints  and 
asked  whether  this  includes  claims  fron. 
nonparticipating  providers. 

Response:  Section  1876(gM6)(A)  of  the 
Act  contains  a  cross-reference  to 
sections  1816(c)(2)  and  1842(c)(2)  of  the 
Act,  which  describe  prompt  pavment. 
These  sw.-tions  require  that  95  ppn:enf  of 
claims  be  paid  within  a  specified  time 
period  (currently  24  calendar  days  after 
receipt).  As  a  result,  a  definition  in  this 
regulation  is  unnef,-essary. 
'     Comment:  One  commenter  que.slion<Hl 
vyhether  Qualified  Medicare     • 
Beneficiaries  (QMBs)  are  subject  to  this 
rule. 

fle.spon.se;  This  rule  applies  lo  pirns 
that  have  a. Medicare  or  Medicaid 
contract.  QMBs  could  be  enrolled  (or 
want  to  enroll)  in  these  plans,  and  thus, 
could  be  affei:ted  by  these  rules. 

Comment:  One  commenter  wanted  to 
know  what  constitutes  "discouraging 
enrollment."  Another  commenter  stated 
that  a  penahy  should  be  imposed  for 
discouraging  enrolln»ent  only  if  a 
beneficiary  is  discouraged  from 
enrolling  bei;ause  of  a  medical  condition 
or  a  future  need  for  substantial  servt»::es. 
Response:  It  is  not  possible  to  set  out 
all  the  possible  ways  that  enrollments  iri 
a  contracting  organization  might  be 
discouraged.  Essentially,  such  a 
determination  would  be  made  after 
judging  all  the  facts  and  circumstances 
surrounding  an  alleged  violation.  We 
agree,  however,  that  violations  of  this 
nature  pertain  to  certain  circumstances 
The  statute  sf>ecifical!y  authorizes 
imposition  of  a  penalty  in  those 
instan<:es  in  which,  except  as  permitted 
by  law,  a  contracting  organization 
expels  or  refuses  to  recnroil  an 
individual  or  engages  in  any  practiie 
that  would  reasonably  be  expected  to 
have  Ihe  effect  of  denying  or 
discouraging  enrollment  by  enrollees 
whose  medical  condition  or  history 
indicate  a  need  for  substantial  future 
medic:al  servit:es. 

Comment:  One  commenter  stated  that 
§  434.80  wouid  require  a  State  agen»:y  to 
exclude  from  participation,  as  a 
Medicaid  contractor,  any  HMO  that  is 
controlled  or  owned  by  an  individual 
who  has  been  convicted  of  a  criminal 
offense  relating  to  financial  misconduct. 
The  commenter  said  that  this  provision 
amounts  to  a  lifetime  ban  on 
participation  in  Medi<:aid  for 
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individuals  who  may  have  committed 
an  offense  only  marginally  related  to  the 
delivery  of  health  cars.  The  commenter 
recommended  that  th  is  prohibition  not 
be  a  lifetime  ban,  but  that  the 
prohibitions  be  restriited  in  their  effect 
to  criminal  offenses  v  hich  occurred 
within  the  past  10  yeiirs.  The 
commenter  also  state<  I  that  the 
relationship  of  the  criminal  offense  to 
the  delivery  of  health 
should  be  a  factor  ap[  lied  by  the  State 
agency  in  determinin  ;  the  fitness  of  the 
HMO  contractor. 

Response;  This  requirement  is  based 
on  the  requirement  in 
Act.  The  law  does  nol  i 
for  the  Department  to 
exceptions  to  this  req  jirement  or  make 
this  requirement  effective  for  only  a 
specified  time  period, 

Comment:  A  comm  mter  noted  that 
proposed  §  1003.106(i  i)(l)  refers  to 
determining  the  amoi  nt  of  a  penalty 
under  §  1003.103(a),  ( ))  and  (c)(1) 
through  (c)(3),  and  pr  )posed 


1902(p)(2)ofthe 
provide  authority 
either  grant 


§  1003.106(a)(4)  refen 


OIG  to  consider  in  de  ermining  the 
penalty  under  §  1003. 
commenter  states  thai 
§  1003.103(b)(4),  and 
of  these  references  an 
Response:  We  agree . 


103(b)(4)  [sic 
there  is  no 
)elieves  that  both 

incorrect. 

Several  sections 


were  incorrectly  refer  meed  in 

§§  1003.106(a)(1)  and  1003.106(a)(4)  and 

we  are  revising  the  rej  ;ulations 

accordingly.  Numerov  s^revisions  to 

referenced  sections  ar }  made  in  this 

final  rule  because  of  t  le  publication  of 

final  OIG  regulations 

regulation  was  publis  led  as  a  proposed 

rule. 


IV.  Provisions  of  the  1 ' 


1C<I 


After  consideration 
received  and  our 
specific  issues,  we  art 
finalthejuly  22, 1991, 
regulations  with  the 
below.  We  have  also 
editorial  changes  to  irtiprove 
readability  of  the 
changing  its  substan 

On  October  17,  199  i 
a  final  rule  (56  PR  51^4) 
part  417  to  simplify 
regulations  on  prepai 
Among  other  changes, 
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As  discussed  in  section  III  of  this 
preamble,  we  have  revised  proposed 
§§  417.495(b)  and  434.67(c).  which 
concern  the  time  limit  for  seeking  a 
reconsideration,  to  allow  an  additional 
15  days  under  certain  circumstances. 
(Proposed  §  417.495(b)  is  now 
§  417.500(b).) 

In  addition  to  changes  to  improve  its 
readability,  proposed  §  417.495(e), 
which  concerns  the  effective  date  of  a 
sanction,  is  revised  to  replace  the 
inexplicit  phrase  "generally  will  be 
effective  on  the  date  the  organization  is 
notified  of  HCFA's  decision."  In  this 
final  rule,  we  specify  that,  if  an 
organization  seeks  a  reconsideration,  the 
sanction  is  effective  on  the  date 
specified  in  HCFA's  notice  of 
reconsidered  determination.  (Proposed 
§  417.495(e)  is  now  §  417.500(e). 
Proposed  §431.55  is  revised  to  improve 
its  readability.) 

On  January  29, 1992,  the  OIG 
published  a  final  rule  (57  FR  3298)  that 
amended,  among  other  parts,  part  1003. 
As  a  result  of  the  publication  of  the 
January  29,  1992  rule,  we  have  made 
changes  from  our  July  22, 1991 
proposed  rule  as  follows: 

•  The  substance  of  proposed 

§§  1003.100(b)(l)(i)  and  (b)(l)(ii).  wlych 
concern  the  purpose  of  part  1003,  were 
incorporated  into  regulations  at 
§§  100.100(b)(l)(i)  and  (b)(l)(iv), 
respectively,  by  the  January  29  rule. 
Therefore,  proposed  §  1003.100(b)(l)(i) 
is  not  included  in  this  final  rule.  Section 
1003.100(b)(l)(iv)  is  included  in  this 
final  rule  solely  to  make  technical 
corrections. 

•  Proposed  §  1003.100(b)(l)(iii). 
which  also  concerns  the  purpose  of  part 
1003,  is  designated  as 

§  1003.100(b)(l)(vi)  by  this  final  rule. 

•  The  substance  of  proposed 

§  1003.102(b)(1),  which  identifies  those 
individuals  against  whom  the  OIG  may 
impose  a  penalty,  was  incorporated  at 
§§  1003.102(b)(1)  through  (b)(3)  by  the 
January  29, 1992  rule.  Therefore,  it  is 
not  included  in  this  rule. 

•  Proposed  §  1003.102(b)(2),  which 
concerns  the  iinposition  of  penalties 
against  contracting  organizations,  is 
designated  as  §  1003.102(b)(8)  by  this 
final  rule. 

•  In  §  1003.103,  which  concerns  the 
amount  of  a  penalty,  proposed 
paragraph  (c)  is  designated  as  paragraph 
(e).  Further,  paragraph  (a)  as  established 
by  the  January  29  rule  is  revised  to 
include  a  reference  to  the  newly- 
established  paragraph  (e). 

•  Also  in  §  1003.103,  subparagraph 
(e)(3)(ii)  is  revised  to  more  clearly 
reflect  the  penalty  amount  stipulated 
under  the  statute. 


•  In  §  1003.106,  which  concerns 
determining  the  amount  of  a  penalty 
and  assessment,  we  have  replaced  the 
phrase  "person  or  contracting 
organization"  with  the  phrase  "person." 
"Person,"  as  it  is  broadly  defined  in 
§  1003.101,  includes  contracting 
organizations.  Therefore,  the  phrase  was 
replaced  in  the  final  rule. 

As  discussed  in  section  III  of  this 
preamble,  we  have  included,  at 
§  1003.106(d),  provisions  regarding 
mitigating  and  aggravating 
circumstances  to  be  considered  in 
determining  the  amount  of  any  penalty. 

V.  Information  Collection  Requirements 

This  final  rule  contains  no 
information  collection  requirements. 
Consequently,  this  final  rule  need  not  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

VI.  Regulatory  Impact  Statement 

This  final  rule  implements  sections  of 
OBRA,  1986,  sections  of  the  Medicare 
and  Medicaid  Patient  and  Program 
Protection  Act  of  1987.  sections  of  the 
Medicare  Catastrophic  Coverage  Act  of 
1988,  and  a  section  of  OBRA  1989.  This 
final  rule  will  implement  the  Secretary's 
broadened  authority  to  impose 
intermediate  sanctions  and  civil  money 
penalties  on  HMOs  and  other  prepaid 
health  plans  contracting  under  Medicare 
or  Medicaid  that  substantially  fail  to 
provide  an  enrolled  individual  with 
required  medically  necessary  items  and 
services,  engage  certain  marketing, 
enrollment,  reporting,  or  claims 
payment  abuses,  or,  in  the  case  of 
Medicare,  employ  or  contract  with, 
either  directly  or  indirectly,  an 
individual  or  entity  excluded  from 
participation  in  Medicare. 

This  regulation  is  the  result  of 
statutory  changes  and  serves  to  clarify 
departmental  policy  with  respect  to  the 
imposition  of  intermediate  sanctions 
and  civil  money  penalties.  We  believe 
the  majority  of  plans,  practitioners  and 
providers  do  not  engage  in  the 
prohibited  activities  and  practices 
discussed  in  this  final  rule.  In  addition, 
we  believe  this  final  rule  will  have  a 
deterrent  effect  upon  providers  and 
practitioners.  Therefore,  we  expect  that 
the  aggregate  economic  impact  would  be 
minimal,  affecting  only  those  engaged  in 
the  prohibited  behavior  in  violation  of 
this  final  rule. 

The  Office  of  Management  and  Budget 
has  reviewed  this  final  rule  in 
accordance  with  the  provisions  of 
Executive  Order  12866. 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 


with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
consider  all  HMOs,  competitive  medical 
plans  and  other  contracting 
organizations  to  be  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  final  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1 102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  do  not  have  data  to  assist  us  in 
estimating  the  number  of  contracting 
organizations  that  will  be  affected  by 
this  final  rule  or  the  magnitude  of  any 
penalties  that  will  be  imposed. 
Nevertheless,  any  impact  will  be 
minimal  because  we  believe  the  number 
of  providers  and  practitioners  engaged 
in  prohibited  activities  are  few. 
Therefore,  we  are  not  preparing  analyses 
for  either  the  RFA  or  section  1102(b)  of 
the  Act  since  we  have  determined,  and 
the  Secretary  certifies,  that  this  final 
rule  will  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  will  not 
have  a  significant  impact  on  ihe 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

List  of  Subjects 

42  CFR  Port  417 

Administrative  practice  arid 
procedure;  Grant  programs — health; 
Health  care;  Health  facilities;  Health 
insurance;  Health  Maintenance 
Organizations  (HMO);  Loan  programs — 
health;  Medicare;  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  431 

Grant  Programs— Health;  Health 
facilities;  Medicaid;  Privacy;  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  434 

Grant  Programs— Health;  Health 
Maintenance  Organizations  (HMO); 
Medicaid;  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  1003 

Administrative  practice  and 
procedure;  Fraud;  Grant  Programs — 
Health;  Health  facilities;  Heahh 
professions;  Maternal  and  child  health; 
Medicaid;  Medicare;  Penalties. 
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with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA.  we 
consider  all  HMOs,  competitive  medical 
plans  and  other  contracting 
organizations  to  be  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  final  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1 102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  do  not  have  data  to  assist  us  in 
estimating  the  number  of  contracting 
organizations  that  will  be  affected  by 
this  final  rule  or  the  magnitude  of  any 
penalties  that  will  be  imposed. 
Nevertheless,  any  impact  will  be 
minimal  because  we  believe  the  number 
of  providers  and  practitioners  engaged 
in  prohibited  activities  are  few. 
Therefore,  we  are  not  preparing  analyses 
for  either  the  RFA  or  section  1102(b)  of 
the  Act  since  we  have  determined,  and 
the  Secretary  certifies,  that  this  final 
rule  will  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  will  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

Lisl  of  Subjects 

42  CFR  Port  417 
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procedure;  Grant  programs — health; 
Health  care;  Health  facilities;  Health 
insurance;  Health  Maintenance 
Organizations  (HMO);  Loan  programs — 
health;  Medicare;  Reporting  and 
recordkeeping  requirements. 

.  42  CFR  Part  431 

Grant  Programs— Health;  Health 
facilities;  Medicaid;  Privacy;  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  434 

Grant  Programs— Health;  Health 
Maintenance  Organizations  (HMO); 
Medicaid;  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  1003 

Administrative  practice  and 
procedure;  Fraud;  Grant  Programs- 
Health;  Health  facilities;  Health 
professions;  Maternal  and  child  heahh; 
Medicaid;  Medicare;  Penalties. 


A.  42  CFR  part  417  is  amended  as  set 
forth  below: 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  part  417 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1833(a)(1)(A). 
1861(s)(2)(H).  1871, 1874,  and  1876  of  the 
Social  Security  Act  (42  U.S.C.  1302, 
1395l(a)(l)(A).-1395x(s)(2)(H),  1395hh. 
1395kk.and  1395nim):  sec.  114(c)  of  Pub.  L. 
97-248  (42  U.S.C.  1395mm  note);  section 
9312(c)  of  Pub.  L  99-509  (42  U.S.C.  1395mm 
note);  and  sees.  215.  353,  and  1301  through 
1318  of  the  Public  Health  Service  Act  (42 
U.S.C.  216,  263a,  and  300e  through  300e-17) 
and  31  U.S.C.  9701,  unless  otherwise  noted. 

Subpart  L— Medicare  Contract 
Requirements 

2.  In  subpart  L,  a  new  section  417.500 
is  added  to  read  as  follows: 

§417.500    Sanctions  agafnst  HMOs  and 
CMPs. 

(a)  Basis  for  imposition  of  sanctions. 
HCFA  may  impose  the  intermediate 
sanctions  specified  in  paragraph  (d)  of 
this  section,  as  an  alternative  to 
termination,  if  HCFA  determines  that  an 
HMO  or  CMP  with  a  contract  under  this 
.subpart  does  one  or  more  of  the 
following: 

(1)  Fails  substantially  to  provide  the 
medically  necessary  services  required  to 
be  provided  to  a  Medicare  enrollee  and 
the  failure  adversely  affects  (or  has  a 
substantial  likelihood  of  adversely 
affecting)  the  enrollee. 

(2)  Requires  Medicare  enrollees  to  pay 
amounts  in  excess  of  premiums 
permitted. 

(3)  Acts,  in  violation  of  the  provisions 
of  this  part,  to  expel  or  to  refuse  to 
reenroll  an  individual. 

(4)  Engages  in  any  practice  that  could 
reasonably  be  expected  to  have  the 
effect  of  denying  or  discouraging 
enrollment  (except  as  permitted  by  this 
part)  by  eligible  individuals  whose 
medical  conditions  or  histories  indicate 
a  need  for  substantial  future  medical 
services. 

(5)  Misrepresents  or  falsifies 
information  that  it  furnishes  under  this 
part  to  HCFA,  an  individual,  or  to  any 
other  entity. 

(6)  Fails  to  comply  with  the 
requirements  of  section  1876(g)(6)(A)  of 
the  Act  relating  to  the  prompt  payment 
of  claims. 

(7)  Fails  to  meet  the  requirement  in 
section  1876(f)(1)  of  the  Act  that  not 
more  than  50  percent  of  the 
organization's  enrollment  be  Medicare 
beneficiaries  and  Medicaid  recipients. 


(8)  Has  a  Medicare  risk  contract  and— 
(i)  Employs  or  contracts  with 
individuals  or  entities  excluded  from 
participation  in  Medicare  under  section 
1128  or  section  1128A  of  the  Act  for  the 
provision  of  health  care,  utilization 
review,  medical  social  work,  or 
administrative  services;  or 

(ii)  Employs  or  contracts  with  any 
entity  for  the  provision  of  those  ser\'ires 
(directly  or  indirectly)  through  an 
excluded  individual  or  entity. 

(b)  Notice  of  sanction.  (1)  Before 
imposing  the  intermediate  sanctions 
specified  in  paragraph  (d)  of  this 
section,  HCFA— 

(i)  Sends  a  written  notice  to  the  H.MO 
or  CMP  stating  the  nature  and  basis  of 
the  proposed  sanction;  and 

(ii)  Sends  the  OIG  a  copy  of  the  notice 
(other  than  a  notice  regarding  the 
restriction  on  Medicare  and  Medicaid 
enrollees  as  described  in  paragraph 
(a)(7)  of  this  section),  once  the  sanction 
has  been  confirmed  following  the  notice 
period  or  the  reconsideration. 

(2)  HCFA  allows  the  HMO  or  CMP  13 
days  ft-om  receipt  of  the  notice  to 
provide  evidence  that  it  has  not  - 
committed  an  act  or  failed  to  comply 
with  a  requirement  described  in 
paragraph  (a)  of  this  section,  as 
applicable.  HCFA  may  allow  a  15-dav 
addition  to  the  original  15  days  upon 
receipt  of  a  written  request  from  the 
HMO  or  CMP.  To  be  approved,  the 
request  must  provide  a  credible 
explanation  of  why  additional  lime  is 
necessary  and  be  received  by  HCFA 
before  the  end  of  the  15-day  period 
following  the  date  of  receipt  of  the 
sanction  notice.  HCFA  does  not  grant  an 
extension  if  it  determines  that  the 
HMO's  or  CMP's  conduct  poses  a  threat 
to  an  enrollee's  health  and  safety. 

(c)  Informal  reconsideration.  If, 
consistent  with  paragraph  (b)(2)  of  this 
section,  the  HMO  or  CMP  submits  a 
timely  response  to  HCFA's  notice  of 
sanction,  HCFA  conducts  an  informal 
reconsideration  that: 

(1)  Consists  of  a  review  of  the 
evidence  by  a  HCFA  official  who  did 
not  participate  in  the  initial  decision  to 
impose  a  sanction;  and 

(2)  Gives  the  HMO  or  CMP  a  concise 
written  decision  setting  forth  the  factual 
and  legal  basis  for  the  decision  that 
affirms  or  rescinds  the  original 
determination. 

(d)  Specific  sanctions.  If  HCFA 
determines  that  an  HMO  or  CMP  has 
acted  or  failed  to  act  as  specified  in 
paragraph  (a)  of  this  section  and  affirms 
this  determination  in  accordance  with 
paragraph  (c)  of  this  section,  HCFA 
may — 

(1)  Require  the  HMO  or  CMP  to 
suspend  acceptance  of  applications  for 
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enrollment  made  by  Medicare 
beneficiaries  during  thf  sanction  period; 

(2)  Suspend  payments  to  the  HMO  or 
.CMP  for  Medicare  beneficiaries  enrolled 

during  the  sanction  petiod;  and 

(3)  Require  the  HMO: or  CMP  to 
suspend  all  marketing  Activities  to 
Medicare  enrollees.      I 

(e)  Effective  date  o/iq  duration  of 
sanctions — (1)  Effective  date.  Except  as 
provided  in  paragraph  (e)(2]  of  this 
section,  a  sanction  is  elective  15  days 
after  the  date  that  the  organization  is 
notified  of  the  decision  to  impose  the 
sanction  or.  if  the  HMO  or  CMP  timely 
seeks  reconsideration  ijnder  paragraph 
(c)  of  this  section,  om 
in  the  notice  of  HCFA": 
determination. 

(2)  Exception.  If  H( 
that  the  HMO's  or  ( 

a  serious  threat  to  an  e^roUee's  health 
and  safety.  HCFA  may  ^ake  the 
sanction  effective  on  a  dale  before 
issuance  of  HCFA's  reconsidered 
determination. 

(3)  Duration  ofsancton.  The  sanction 
remains  in  effect  until  ^CFA  notifies 
the  HMO  or  CMP  that  HCFA  is  satisfied 
that  the  basis  for  imposing  the  sanction 
has  l)een  corrected  and  is  not  likely  to 
recur. 

(0  Termination  byHZFA.  In  addition 
to  or  as  an  alternative  t )  the  sanctions 
described  in  paragraph  (d)  of  this 
section,  HCFA  may  decline  to  renew  a 
HMO's  or  CMP's  contn  ct  in  accordance 
with  § 417.492(b).  or  terminate  the 
contract  in  accordance  with 
§  417.494(b). 

(g)  Civil  money  pena  ties.  If  HCFA 
determines  that  a  HMCI  or  CMP  has 
committed  an  act  or  failed  to  comply 
with  a  requirement  described  in 
paragraph  (a)  of  this  se  :tion  (with  the 
exception  of  the  requirement  to  limit  the 
percentage  of  Medicare  and  Medicaid 
enrollees  described  io'^  )aragraph  (a)(7) 
of  this  section).  HCFA  lotifies  the  OIG 
of  that  determination.  I  iCFA  also 
conveys  to  the  OIG  inf(  irmation  when  it 
reverses  or  terminates  u  sanction 
imposed  under  this  sulipart.  In 
accordance  with  the  pr  avisions  of  42 
CFR  part  1003,  the  OIG  may  impose 
civil  money  penalties  c  n  the  HMO  or 
CMP  in  addition  to  or  i  n  place  of  the 
sanctions  that  HCFA  may  impose  under 
paragraph  (d)  of  this  se::tion. 

B.  42  CFR  part  431  is  amended  as  set 
forth  below; 

PART  431— STATE  OrtGANIZATION 
AND  GENERAL  ADMH  liSTRATION 

1.  The  authority  cita  ion  for  part  431 
continues  to  read  as  fo  lows; 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.SX1 1302). 


2.  Section  431.55  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)  and  adding  new  paragraph 
(h)  to  read  as  follows; 

§431.55    Waiver o( ottier Medicaid 
requirements. 

(a)  Statutory  basis.  *  *  *.  Section 
1902(p)(2)  of  the  Act  conditions  FFP  in 
payments  to  an  entity  under  a  section 
1915(b)(1)  waiver  on  the  State's 
provision  for  exclusion  of  certain 
entities  from  participation. 

(h)  Waivers  approved  under  section 
1915(b)(1)  of  the  Act—(1]  Basic  Rules, 
(i)  An  agency  must  submit,  as  part  of  it's 
waiver  request,  assurance  that  the 
entities  described  in  paragraph  (h)(2)  of 
this  section  will  be  excluded  from 
participation  under  an  approved  waiver. 

(ii)  FFP  is  available  in  payments  to  an 
entity  that  furnishes  services  under  a 
section  1915(b)(1)  waiver  only  if  the 
agency  excludes  from  participation  any 
entity  described  in  paragraph  (h)(2)  of 
this  section. 

(2)  Entities  that  must  be  excluded. 
The  agency  must  exclude  an  entity  that 
meets  any  of  the  following  conditions; 

(i)  Could  be  excluded  under  section 
1128(b)(8)  of  the  Act  as  being  controlled 
by  a  sanctioned  individual. 

(ii)  Has  a  substantial  contractual 
relationship  (direct  or  indirect)  with  an 
individual  convicted  of  certain  crimes, 
as  described  in  section  1128(b)(8)(6)  of 
the  Act. 

(iii)  Employs  or  contracts  directly  or 
indirectly  with  one  of  the  following; 

(A)  Any  individual  or  entity  that, 
under  section  1128  or  section  1128A  of 
the  Act.  is  precluded  from  furnishing 
health  care,  utilization  review,  medical 
social  services,  or  administrative 
service*. 

(B)  Any  entity  described  in  paragraph 
(h)(2)(i)  of  this  section. 

(3)  Dehnitions.  As  used  in  this 
section,  substantial  contractiial 
relationship  means  any  contractual 
relationship  that  provides  for  one  or 
more  of  the  following  services; 

(!)  The  administration,  management, 
or  provision  of  medical  services. 

(ii)  The  establishment  of  policies,  or 
the  provision  of  operational  support,  for 
the  administration,  management,  or 
provision  of  medical  services. 

C.  42  CFR  part  434  is  amended  as  set 
forth  below; 

PART  434— CONTRACTS 

1.  The  authority  citation  for  part  434 
continues  to  read  as  follows: 

Authority:  Sec.  1 102  of  the  Social  Security 
Act  (42  U.S.C  1302). 


Subpart  C — Contracts  with  HMOs  and 
PHPs:  Contract  Requirements 

2.  In  subpart  C,  a  new  §  434.22  is 
added  to  read  as  follows: 

§  434.22    Appfication  of  sanctions  to  risk 
comprehensive  contracts. 

A  risk  comprehensive  contract  must 
provide  that  payments  provided  for 
under  the  contract  will  be  denied  for 
new  enrollees  when,  and  for  so  long  as. 
payment  for  those  enrollees  is  denied  by 
HCFA  under  §  434.67(e). 

Subpart  D— Contracts  Vfitti  Health 
Insuring  Organizations 

3.  In  subpart  D.  a  new  §  434.42  is 
added  to  read  as  follows; 

§  434.42    Application  of  sanctions  to  risk 
comprehensive  contracts. 

A  risk  comprehensive  contract  must 
provide  that  payments  provided  for 
under  the  contract  will  be  denied  for 
new  enrollees  when,  and  for  so  long  as, 
payment  for  those  enrollees  is  denied  by 
HCFA  under  §  434.67(e). 

Subpart  E— Contracts  With  HMOs  and 
PHPs:  Medicaid  Agency 
Responsibilities 

4.  In  subpart  E,  §  434.63  is  revised  to 
read  as  follows; 

§  434.63    Monitoring  procedures. 

The  agency  must  have  procedures  to 
do  the  following; 

(a)  Monitor  enrollment  and 
termination  practices. 

(b)  Ensure  proper  implementation  of 
the  contractor's  grievance  procedures. 

(c)  Monitor  for  violations  of  the 
requirements  specified  in  §434.67  and 
the  conditions  necessary  for  FFP  in 
contracts  with  HMOs  specified  in 
§434.80. 

Subpart  E— Contracts  With  HMOs  and 
PHPs;  Medicaid  Agency 
Responsibilities 

5.  In  subpart  E,  a  new  §  434.67  is 
added  to  read  as  follows: 

§  434.67    Sanctions  agaJnstJHMOs  with  risk 
comprehensive  contracts. 

(a)  Basis  for  imposition  of  sanctions. 
The  agency  may  recommend  that  the 
intermediate  sanction  specified  in 
paragraph  (e)  of  this  section  be  imposed 
if  the  agency  determines  that  an  HMO 
with  a  risk  comprehensive  contract  does 
one  or  more  of  the  following; 

(1)  Fails  substantially  to  provide  the 
medically  necessary  items  and  services 
required  under  law  or  under  the 
contract  to  be  provided  to  an  enrolled 
recipient  and  the  foilure  has  adversely 
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affected  (or  has  substantial  likelihood  of  a 

adversely  affecting)  the  individual.  h 

(2)  Imposes  on  Medicaid- enrollees 
premium  amounts  in  excess  of  H 
premiums  permitted.  ^  a{ 

(3)  Engages  in  any  practice  that  c( 
discriminates  among  individuals  on  the  tl 
basis  of  their  health  status  or 
requirements  for  health  care  services,  af 
including  expulsioa  or  refusal  to  ir 
reenroU  an  individual,  or  any  practice  tl 
that  could  reasonably  be  expected  to 

have  the  effect  of  denying  or  fc 

discouraging  enrollment  (except  as  di 
permitted  by  section  1903(m)  of  the  Act) 

by  eligible  individuals  whose  medical  P' 

conditions  or  histories  indicate  a  need  ■  fc 

for  substantial  future  medical  services.  H 

(4)  Misrepresents  or  falsifies  oi 
information  that  it  furnishes,  under  fr 
section  1903(m)  of  the  Act  to  HCFA.  the  a; 
State  agency,  an  individual,  or  any  other  H 
entity.  d( 

(b)  Effect  of  an  agency  determination.  c( 
(1)  When  the  agency  determines  that  an  pj 
HMO  with  a  risk  comprehensive 

contract  has  committed  one  of  the  d( 

violations  identified  in  paragraph  (a)  of  cc 

this  section,  the  agency  must  forward  pi 

this  determination  to  HCFA.  This  oi 

determination  becomes  HCFA's  se 

determination  for  purposes  of  section  h 

1903(m)(5)(A)  of  the  Act.  unless  HCFA  s€ 

reverses  or  modifies  the  determination  re 

within  15  days.  d< 

(2)  When  the  agency  decides  to  h 

recommend  imposition  of  the  sanction  (}, 

specified  in  paragraph  (e)  of  this  h 

section,  this  recommendation  becomes  gr 

HCFA's  decision,  for  purposes  of  j, 

section  1903(m)(5)(B)(ii)  of  the  Act,  fg 

unless  HCFA  rejects  this  jg 

recommendation  within  15  days.  g^ 

(c)  Notice  of  sanction.  If  a 
determination  to  impose  a  sanction 
becomes  HCFA's  determination  under  g^ 
paragraph  (b)(2)  of  this  section,  the  „- 
agency  must  send  a  written  notice  to  the  §6 
HMO  stating  the  nature  and  basis  of  the  ^f 
proposed  sanction.  A  copy  of  the  notice  jj 
is  forwarded  to  the  OIG  at  the  same  time  pj 
ft  is  sent  to  the  HMO.  The  agency  allows 
the  HMO  15  days  from  the  date  it  ur 
receives  the  notice  to  provide  evidence  sa 
that  it  has  not  committed  an  actor  failed  sp 
to  comply  with  a  requirement  described  nc 
in  paragraph  (a)  of  this  section,  as 
applicable.  The  agency  may  allow  a  15-  ag 
day  addition  to  the  original  15  days  co 
upon  receipt  of  a  written  request  from  en 
the  organization.  To  be  approved,  the  sa 
request  must  provide  a  credible  .  da 
explanation  of  why  additional  time  is  ur 
necessary  and  be  received  by  HCFA  se 
before  the  end  of  the  15-day  period 
following  the  date  the  organization  '  de 
received  the  sanction  notice.  An  .co 
extension  is  not  granted  if  HCFA  .  "  (a] 
determines  that  the  organization's  de 
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affected  (or  has  substantial  likelihood  of 
adversely  affecting)  the  individual. 

(2)  Imposes  on  Medicaid- enrollees 
premium  amounts  in  excess  of 
premiums  permitted.  ^ 

(3)  Engages  in  any  practice  that 
discriminates  among  individuals  on  the 
basis  of  their  health  status  or 
requirements  for  health  care  services, 
including  expulsioaor  refusal  to 
reenroU  an  individual,  or  any  practice 
that  could  reasonably  be  expected  to 
have  the  effect  of  denying  or 
discouraging  enrollment  (except  as 
permitted  by  section  1903(m)  of  the  Act) 
by  eligible  individuals  whose  medical 
conditions  or  histories  indicate  a  need  ■ 
for  substantial  future  medical  services. 

(4)  Misrepresents  or  falsifies 
information  that  it  furnishes,  under 
section  1903(m)  of  the  Act  to  HCFA,  the 
State  agency,  an  individual,  or  any  other 
entity. 

(b)  Effect  of  an  agency  determination. 
(1)  When  the  agency  determines  that  an 
HMO  with  a  risk  comprehensive 
contract  has  committed  one  of  the 
violations  identified  in  paragraph  (a)  of 
this  section,  the  agency  must  forward 
this  determination  to  HCFA.  This 
determination  becomes  HCFA's 
determination  for  purposes  of  section 
1903(m)(5)(A)  of  the  Act.  unless  HCFA 
reverses  or  modifies  the  determination 
within  15  days. 

(2)  When  the  agency  decides  to 
recommend  imposition  of  the  sanction 
specified  in  paragraph  (e)  of  this 
section,  this  recommendation  becomes 
HCFA's  decision,  for  purposes  of 
section  1903(m)(5)(B)(ii)  of  the  Act, 
unless  HCFA  rejects  this 
recommendation  within  15  days. 

(c)  Notice  of  sanction.  If  a 
determination  to  impose  a  sanction 
becomes  HCFA's  determination  under 
paragraph  (b)(2)  of  this  section,  the 
agency  must  send  a  written  notice  to  the 
HMO  stating  the  nature  and  basis  of  the 
proposed  sanction.  A  copy  of  the  notice 
is  forwarded  to  the  OIG  at  the  same  time 
ft  is  sent  to  the  HMO.  The  agency  allows 
the  HMO  15  days  fi-om  the  date  it 
receives  the  notice  to  provide  evidence 
that  it  has  not  committed  an  act  or  failed 
to  comply  with  a  requirement  described 
in  paragraph  (a)  of  this  section,  as 
applicable.  The  agency  may  allow  a  15- 
day  addition  to  the  original  15  days 
upon  receipt  of  a  written  request  from 
the  organization.  To  be  approved,  the 
request  must  provide  a  credible 
explanation  of  why  additional  time  is  - 
necessary  and  be  received  by  HCFA 
before  the  end  of  the  15-day  period 
following  the  date  <he  organization 
received  the  sanction  notice.  An 
extension  is  not  granted  if  HCFA 
determines  that  the  organization's 


conduct  poses  a  threat  to  an  enrollee's 
health  and  safety. 

(d)  Informal  reconsideration.  (1)  If  the 
HMO  submits  a  timely  response  to  the 
agency's  notice  of  sanction,  the  agency 
conducts  an  informal  reconsideration 
that  includes — 

(i)  Review  of  the  evidence  by  an 
agency  official  who  did  not  participate 
in  the  initial  recommendation  to  impose 
the  sanction;  and 

(ii)  A  concise  written  decision  setting 
forth  the  factual  and  legal  basis  for  the 
decision. 

(2)  The  agency  decision  under 
paragraph  (d)(l)(ii)  of  this  section  is 
forwarded  to  HCFA  and  becomes 
HCFA's  decision  unless  HCFA  reverses 
or  modifies  the  decision  within  15  days 
from  the  date  of  HCFA's  receipt  of  the 
agency  determination.  In  the  event 
HCFA  modifies  or  reverses  the  agency 
decision,  the  agency  sends  the  HMO  a 
copy  of  HCFA's  decision  under  this 
paragraph. 

(e)  Denial  of  payment.  If  a  HCFA 
determination  that  a  HMO  has 
committed  a  violation  described  in 
paragraph  (a)  of  this  section  is  affirmed 
on  review  under  paragraph  (d)  of  this 
section,  or  is  not  timely  contested  by  the 
HMO  under  paragraph  (c)  of  this 
section,  HCFA,  based  upon  the 
recommendation  of  the  agency,  may 
deny  payment  for  new  enrollees  of  the 
HMO  under  section  1903(m)(5)(B)(ii)  of 
the  Act.  Under  §§434.22  and  434.42, 
HCFA's  denial  of  payment  for  new 
enrollees  automatically  results  in  a 
denial  of  agency  payments  to  the  HMO 
for  the  same  enrollees.  A  new  enrollee 
is  an  enrollee  that  applies  for 
enrollment  after  the  effective  date  in 
paragraph  (f)(1)  of  this  section. 

(0  Effective  date  and  duration  of 
sanction.  (1)  Except  as  specified  in 
paragraphs  (f)(2)  and  (fl(3)  of  this 
section,  a  sanction  is  effective  15  days 
after  the  date  the  HMO  is  notified  of  the 
decision  to  impose  the  sanction  under 
paragraph  (c)  of  this  section. 

(2)  If  the  HMO  seeks  reconsideration 
under  paragraph  (d)  of  this  section,  the 
sanction  is  effective  on  the  date 
specified  in  HCFA's  reconsideration 
notice. 

(3)  If  HCFA,  in  consultation  with  the 
agency,  determines  that  the  HMO's 
conduct  poses  a  serious  threat  to  an 
enrollee's  health  and  safety,  the 
sanction  may  be  made  effective  on  a 
date  prior  to  issuance  of  the  decision 
under  paragraph  (d)(l)(ii)  of  this 
section. 

(g)  Civil  money  penalties.  If  a 
determination  that  an  organization  has 
.committed  a  violation  under  paragraph 
(a)  of  this  section  becomes  HCFA's 
determination  under  paragraph  {b)(l)  of 


this  section,  HCFA  conveys  the 
determination  to  the  OIG.  In  accordance 
with  the  provisions  of  42  CFR  part  1003, 
the  OIG  may  impose  civil  money 
penalties  on  the  organization  in 
addition  to  or  in  place  of  the  sanctions 
that  may  be  imposed  under  this  section. 

(h)  HCFA 's  role.  HCFA  retains  the 
right  to  independently  perform  the 
functions  assigned  to  the  agency  in 
paragraphs  (a)  through  (f)  of  this  section. 

(i)  State  Plan  requirements.  The  State 
Plan  must  include  a  plan  to  monitor  for 
violations  specified  in  paragraph  (a)  of 
this  section  and  for  implementing  the 
provisions  of  this  section. 

6.  In  subpart  F,  a  new  §434.80  is 
added  to  read  as  follows: 

Subpart  F— Federal  Financial 
Participation  ' 

§  434.80    Condition  for  FFP  in  contracts 
with  HMOs. 

(a)  Basic  rule.  FFP  in  payments  to  an 
HMO  is  available  only  if  the  agency 
excludes  from  participation  as  such  an 
entity  any  entity  described  in  paragraph 
(b)  of  this  section. 

(b)  Entities  that  must  be  excluded.  (1) 
An  entity  that  could  be  excluded  under 
section  1128(b)(8)  of  the  Act  as  being 
controlled  by  a  sanctioned  individual. 

(2)  An  entity  that  has  a  substantial 
contractual  relationship  as  defined  in 
§  431.55(h)(2),  either  directly  or 
indirectly,  with  an  individual  convicted 
of  certain  crimes  as  described  in  section 
1128(b)(8)(B)  of  the  Act. 

(3)  An  entity  that  employs  or 
contracts,  directly  or  indirectly,  with 
one  of  the  following: 

(i)  Any  individual  or  entity  excluded 
from  Medicaid  participation  under 
section  1128  or  section  1128A  of  the  Act 
for  the  furnishing  of  heahh  care, 
utilization  review,  medical  social  work, 
or  administrative  services. 

(ii)  Any  entity  for  the  provision 
through  an  excluded  individual  or 
entity  of  services  described  in  paragraph 
(b)(3)(i)  of  this  section. 

D.  42  CFR  part  1003  is  amended  as  set 
forth  below: 

PART  1003— CIVIL  MONEY 
PENALTIES,  ASSESSMENTS,  AND 
EXCLUSIONS 

-  1.  The  authority  citation  for  part  1003 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302.  1320a-7. 
1320a-7a,  i320b-10,  i395mm.  1395ss(d). 
1395u(j).  1395u(k),  1396b(m),  in31(c)  and 
11137(b)(2). 

2.  Section  1003.100  is  amended  by 
revising  paragraph  (a);  republishing 
paragraph  (b)(1)  introductory  text; 
revising  paragraphs  (b)(l)(iv)  and 
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(b)(l)(v):  and  adding  a  new  paragraph 
(b)(l)(vi)  to  read  as  fallows: 

§  lOOaiOO    Basis  and  purpose.  ' 

(a)  Basis.  This  peirt  implements 
sections  1128,  1128(c),  1128A,  1140, 
1842(i).  1842(k),  1876  (i)(6).  1882(d),  and 
1903(mK5)  of  the  Social  Security  Act 
and  sections  421(c)  ai  id  427(b)(2)  of 
Public  Law  99-660  (42  U.S.C.  1320a-7 
1320a-7a.  1320a-7(cl  1320b-10. 
1395mm,  1395ss(d),  1  395u(j),  1395u(k). 
1396b(m).  11131(c)  4d  11137(b)(2)). 

(b)  Purpose. 
(1)  Provides  for  the 

money  penalties  and. 


assessments  against  p  ersons  who^ 

•        •        •        •        • 

(iv)  Fail  to  report  ir  formation 
concerning  medical  malpractice 
payments  or  who  improperly  disclose, 
use  or  permit  access  1 3  information 
reported  under  part  B  of  title  IV  of 
Public  Law  99-660,  aid  regulations 
specified  in  45  CFR  pprt  60; 

(v)  Misuse  certain  Medicare  and 
social  security  program  words,  letters, 
symbols  and  emblem';;  or 

(vi)  Substantially  fail  to  provide  an 
enrollee  with  required  medically 
necessary  items  and  s  srvices,  or  that 
engage  in  certain  mari  :eting,  enrollment, 
reporting,  claims  payinent,  employment, 
or  contracting  abuses 


imposition  of  civil 
as  applicable. 


3.  Section  1003.101 
adding,  in  alphabeticj  1 
definitions  for  the  terfis 
effect,"  "contracting 
"enrollee"  to  read  as 


is  amended  by 
"  order, 
"adverse 
drganization."  and 
ollows; 


§1003.101    Definitions. 


mear  s 


«y 


Adverse  effect 
not  been  provided  an< 
provide  such  necessa 
presented  an  imminertt 
health,  safety,  or  wellibe 
patient  or  has  placed 
unnecessarily  in  a  hi 


igi 


Contracting  organiz  ition  means  a 
public  or  private  entit  i,  including  of  a 
health  maintenance  oi  ganization 
(HMO),  competitive  n  edical  plan,  or 
health  insuring  organi  zation  (HIO) 
which  meets  the  requi  rements  of  section 
1876(b)  of  the  Act  or  i  i  subject  to  the 
requirements  in  section  1903(m)(2)(A) 


of  the  Act  and  which 
with  the  Department 


furnish  services  to  Mepicare 
beneficiaries  or  Medi 
Enrollee  means  an 
eligible  for  Medicare 


medical  care  has 
the  failure  to 
medical  care  has 
danger  to  the 
ingof  the 
I  he  patient 
risk  situation. 


1  las  contracted 
era  State  to 


icaid  recipients, 
individual  who  is 
cr  Medicaid  and 


who  enters  into  an  agreement  to  receive 
services  from  a  contracting  organization 


that  contracts  with  the  Department 
under  title  XVIII  or  title  Xl3i,of  the  Act. 

•  *        •        •        * 

4.  Section  1003.102.  paragraph  (b) 
introductory  text  is  republished  and  a 
new  paragraph  (b)(8)  is  added  to  read  as 
follows: 

§  1003.102    Basis  for  civil  money  penatties 
and  assessments. 

«        •        ♦        •        » 

(b)  The  OIG  may  impose  a  penalty, 
and  where  authorized,  an  assessment 
against  any  person  (including  an 
insurance  company  in  the  case  of 
paragraphs  (b)(5)  and  {b)(6)  of  this 
section)  whom  it  determines  in 
accordance  with  this  part — 

•  •        •        •        » 

(8)  Is  a  contracting  organization  that 
HCFA  determines  has  committed  an  act 
or  failed  to  comply  with  the 
requirements  set  forth  in  §  417.500(a)  or 
§  434.67(a)  of  this  title  or  failed  to 
comply  with  the  requirement  set  forth 
in  §  434.80(c)  of  this  title. 

•  *        •        •        • 

5.  Section  1003.103  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraph  (e)  to  read  as  follows: 

§  1 003.1 03    Amount  of  penalty. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (e)  of  this  section,  the  OIG 
may  impose  a  penalty  of  not  more  than 
$2,000  for  each  item  or  service  that  is 
subject  to  a  determination  under 
§1003.102. 

(e)(1)  The  OIG  may,  in  addition  to  or 
in  lieu  of  other  remedies  available  under 
law,  impose  a  penalty  of  up  to  $25,000 
for  each  determination  by  HCFA  that  a 
contracting  organization  has: 

(i)  Failed  substantially  to  provide  an 
enrollee  with  required  medically 
necessary  items  and  services  and  the 
failure  adversely  affects  (or  has  the 
likelihood  of  adversely  affecting)  the 
enrollee; 

(ii)  Imposed  premiums  on  enrollees  in 
excess  of  amounts  permitted  under 
section  1876  or  Title  XIX  of  the  Act; 

(iii)  Acted  to  expel  or  to  refuse  to  re- 
enroll  a  Medicare  beneficiary  in 
violation  of  the  provisions  of  section 
187j6  of  the  Act  and  for  reasons  other 
than  the  beneficiary's  health  status  or 
requirements  for  health  care  services; 

(iv)  Misrepresented  or  falsified 
information  furnished  to  an  individual 
or  any  other  entity  under  section  1876 
or  section  1903(m)  of  the  Act;  or, 

(v)  Failed  to  comply  with  the 
requirements  of  section  1876(g)(6)(A)  of 
the  Act  regarding  prompt  payment  of 
claims. 

(2)  The  OIG  may,  in  addition  to  or  in 
lieu  of  other  remedies  available  under 


law,  impose  a  penalty  of  up  to  $25,000' 
for  each  determination  by  HCFA  that  a 
contracting  organization  with  a  contract 
under  section  1876  of  the  Act: 

(i)  Employs  or  contracts  with 
individuals  or  entities  excluded,  under 
section  1128  or  section  1128A  of  the 
Act,  from  participation  in  Medicare  for 
the  provision  of  health  care,  utilization 
review,  medical  social  work,  or 
administrative  services;  or 

(ii)  Employs  or  contracts  with  any 
entity  for  the  provision  of  services 
(directly  or  indirectly)  through  an 
excluded  individual  or  entity. 

(3)  The  OIG  may.  in  addition  to  or  in 
lieu  of  other  remedies  available  under 
law.  impose  a  penalty  of  up  to  $100,000 
for  each  determination  that  a 
contracting  organization  has: 

(i)  Misrepresented  or  falsified 
information  furnished  to  the  Secretary 
under  section  1876  of  the  Act  or  to  the 
State  under  section  1903(m)  of  the  Act; 
or 

(ii)  Acted  to  expel  or  to  refuse  to 
reenroll  a  Medicaid  recipient  because  of 
the  individual's  health  status  or 
requirements  for  health  care  services,  or 
engaged  in  any  practice  that  would 
reasonably  be  expected  to  have  the 
effect  of  denying  or  discouraging 
enrollment  (except  as  permitted  by 
section  1876  or  section  1903(m)  of  the 
Act)  with  the  contracting  organization 
by  Medicare  beneficiaries  and  Medicaid 
recipients  whose  medical  condition  or 
history  indicates  a  need  for  substantial 
future  medical  services. 

(4)  If  enrollees  are  charged  more  than 
the  allowable  premium,  the  OIG  will 
impose  an  additional  penalty  equal  to 
double  the  amount  of  excess  premium 
charged  by  the  contracting  organization. 
The  excess  premium  amount  will  be 
deducted  from  the  penalty  and  returned 
to  the  enrollee. 

(5)  The  OIG  will  impose  an  additional 
$15,000  penalty  for  each  individual  not 
enrolled  when  HCFA  determines  that  a 
contracting  organization  has  committed 
a  violation  described  in  paragraph 
(e)(3)(ii)  of  this  section. 

(6)  For  purposes  of  paragraph  (e)  of 
this  section,  a  violation  is  each  incident 
where  a  person  has  committed  an  act 
listed  in  §  417.500(a)  or  §  434.67(a)  of 
this  title  or  failed  to  comply  with  a 
requirement  set  forth  in  §  434.80(c)  of 
this  title. 

6.  Section  1003.106  is  amended  by 
adding  new  paragraph  (a)(4); 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  republishing  it;  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 
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§1003.106    Ddterminations  regarding  the 
amount  of  the  penalty  and  assessment  ci 


(a) 


*   *  * 


w 

(4)  In  determining  the  appropriate  a 

amount  of  any  penalty  in  accordance  rr 

with  §  1003.103(e),  the  OIG  will  n 

consider  as  appropriate —  p 

(i)  The  nature  and  scope  of  the  b( 
required  medically  necessary  item  or 

service  not  provided  and  the  c( 

circumstances  under  which  it  was  not  tt 

provided;  u 

(ii)  The  degree  of  culpability  of  the  c( 

contracting  organization;  a' 

(iii)  The  seriousness  of  the  adverse 

effect  that  resulted  or  could  have  w 

resulted  from  the  failure  to  provide  ci 

required  medically  necessary  care;  n 

/iv)  The  harm  which  resulted  or  could  it 

have  resulted  from  the  provision  of  care  o 

by  a  person  that  the  contracting  ij 
organization  is  expressly  prohibited, 

under  section  1876(i)(6)  or  section  v, 

1903(p)(2)  of  the  Act,  frt>m  contracting  k 

with  or  employing;  k 

(v)  The  harm  which  resulted  or  could  p 

haveresulted  from  the  contracting  e: 

organization's  expulsion  or  refusal  to  ii 

reenroll  a  Medicare  beneficiary  or  tl 

Medicaid  recipient;  l 

(vi)  The  nature  of  the 

misrepresentation  or  fallacious  o 

information  furnished  by  the  ri 

contracting  organization  to  the  n 

Secretary,  State,  enrollee,  or  other  entity  o 

under  section  1876  or  section  1903(m)  tl 

of  the  Act;  e: 

(vii)  The  history  of  prior  offenses  by  n 

the  contracting  organization  or  n 

principals  of  the  contracting  a 
organization,  including  whether,  at  any 

time  prior  to  determination  of  the  ci 

current  violation  or  violations,  the  il 

contracting  organization  or  any  of  its   .  tl 

principals  was  convicted  of  a  criminal  o 

charge  or  was  held  liable  for  civil  or  p 

administrative  sanctions  in  connection  c 

with  a  program  covered  by  this  part  or  a 

any  other  public  or  private  program  of  w 

payment  for  medical  services;  and  a 

(viii)  Such  other  matters  as  justice  p 

may  require.  o 

•        •        *        •        •  a 

(d)  In  considering  the  factors  listed  in  o 

paragraph  (a)(4)  of  this  section,  for  p 

violations  subject  to  a  determination  o 

under  §  1003.103(e),  the  follov«ng  c 

circumstances  are  to  be  considered,  as  d 

appropriate,  in  determining  the  amount  a 
of  any  penalty — 

(1)  Nature  and  circumstances  of  the  s( 

incident.  It  would  be  considered  a  tl 

mitigating  circumstance  if,  where  more  ii 

than  one  violation  exists,  the  e 

appropriate  items  or  services  not       .  '  S 
provided  were: 

(i)  Few  in  number,  or  1< 

(ii)  Of  the  same  type  and  occurred  n 

within  a  short  period  of  time.           .  S 
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(a) 


*  *  * 


(4)  In  determining  the  appropriate 
amount  of  any  penalty  in  accordance 
with  §  1003.103(e).  the  OIG  will 
consider  as  appropriate — 

(i)  The  nature  and  scope  of  the 
required  medically  necessary  item  or 
service  not  provided  and  the 
circumstances  under  which  it  was  not 
provided; 

(ii)  The  degree  of  culpability  of  the 
contracting  organization: 

(iii)  The  seriousness  of  the  adverse 
effect  that  resulted  or  could  have 
resulted  &om  the  failure  to  provide 
required  medically  necessary  care; 

liv)  The  harm  which  resulted  or  could 
have  resulted  from  the  provision  of  care 
by  a  person  that  the  contracting 
organization  is  expressly  prohibited, 
under  section  1876(i)(6)  or  section 
1903(p)(2)  of  the  Act.  from  contracting 
with  or  employing; 

(v)  The  harm  which  resulted  or  could 
have^resulted  from  the  contracting 
organization's  expulsion  or  refusal  to 
reenroU  a  Medicare  beneficiary  or 
Medicaid  recipient; 

(vi)  The  nature  of  the 
misrepresentation  or  fallacious 
information  furnished  by  the 
contracting  organization  to  the 
Secretary,  State,  enrollee,  or  other  entity 
under  section  1876  or  section  1903(m) 
of  the  Act; 

(vii)  The  history  of  prior  offenses  by 
the  contracting  organization  or 
principals  of  the  contracting 
organization,  including  whether,  at  any 
time  prior  to  detennination  of  the 
current  violation  or  violations,  the 
contracting  organization  or  any  of  its   . 
principals  was  convicted  of  a  criminal 
charge  or  was  held  liable  for  civil  or 
administrative  sanctions  in  connection' 
with  a  program  covered  by  this  part  or 
any  other  public  or  private  program  of 
payment  for  medical  services;  and 

(viii)  Such  other  matters  as  justice 
may  require. 
«        •        *        *        * 

(d)  In  considering  the  factors  listed  iti 
paragraph  (a)(4)  of  this  section,  for 
violations  subject  to  a  determination 
under  §  1003.103(e),  the  follov«ng 
circumstances  are  to  be  considered,  as 
appropriate,  in  determining  the  amount 
of  any  penalty — 

(1)  Nature  and  circumstances  of  the 
incident.  It  would  be  considered  a 
mitigating  circumstance  if,  where  more 
than  one  violation  exists,  the 
appropriate  items  or  services  not 
provided  were: 

(i)  Few  in  number,  or 

(ii)  Of  the  same  type  and  occurred 
within  a  short  period  of  time. 


It  would  be  considered  an  aggravating 
circumstance  if  such  items  or  services 
were  of  several  types  and  occurred  over 
a  lengthy  period  of  time,  or  if  there  wore 
many  such  items  or  services  (or  the 
nature  and  circumstances  indicate  a 
pattern  of  such  items  or  services  not 
being  provided). 

(2j  Degree  of  culpability.  It  would  be 
considered  a  mitigating  circumstance  if 
the  violation  v\ras  the  result  of  an 
unintentional,  imrecognized  error,  and 
corrective  action  was  taken  promptly 
after  discovery  of  the  error. 

(3)  Failure  to  provide  required  care.  It 
would  be  considered  an  aggravating 
circumstance  if  the  failure  to  provide 
required  care  was  attributable  to  an 
individual  or  entity  that  the  contracting 
organization  is  expressly  prohibited  by 
law  from  contracting  with  or  employing. 

(4)  Use  of  exclude  individuals.  It 
would  be  considered  an  aggravating 
factor  if  the  contracting  organization 
knowingly  or  routinely  engages  in  the 
prohibited  practice  of  contracting  or 
employing,  either  directly  or  indirectly, 
individuals  or  entities  excluded  from 
the  Medicare  program  under  section 
1128  or  section  1128A  of  the  Act. 

(5)  Routine  practices.  It  would  be 
considered  an  aggravating  factor  if  the 
contracting  organization  knowingly  or 
routinely  engages  in  any  discriminatory 
or  other  prohibited  practice  which  has 
the  effect  of  denying  or  discouraging 
enrollment  by  itidividuals  whose 
medical  condition  or  history  indicates  a 
need  for  substantial  future  medical 
services. 

(6)  Prior  offenses.  It  would  be 
considered  an  aggravating  circumstance 
if  at  any  time  prior  to  determination  of 
the  current  violation  or  violations,  the 
contracting  organization  or  any  of  its 
principals  was  cwivicted  on  criminal 
charges  or  held  liable  for  civil  or 
administrative  sanctions  in  connection 
with  a  program  covered  by  this  part  or 
any  other  public  or  private  program  of 
payment  for  medical  services.  The  lack 
of  prior  liability  for  criminal,  civil,  or 
administrative  sanctions  by  the 
contracting  organization,  or  the 
principals  of  the  contracting 
organization,  would  not  necessarily  be 
considered  a  mitigating  circumstance  in 
determining  civil  money  penalty 
amounts. 

(e)  (1)  The  standards  set  forth  in  this 
section  are  binding,  except  to  the  extent 
that  their  application  would  result  in 
imposition  of  an  amount  that  would 
exceed  limits  imposed  by  the  United 
States  Constitution. 

(2)  The  amount  imposed  will  not  be 
less  than  the  approximate  amount 
required  to  fully  compensate  the  United 
States,  or  any  State,  for  its  damages  and 


costs,  tangible  and  intangible,  including 
but  not  limited  to  the  costs  attributable 
to  the  investigation,  prosecution,  and 
administrative  review  of  the  case. 

(3)  Nothing  in  this  section  will  limit 
the  authority  of  the  Department  to  settle 
any  issue  or  case  as  provided  by 
§  1003.126,  or  to  compromise  any 
penalty  and  assessment  as  provided  by 
§1003.128. 

Dated:  March  30. 1994. 
|une  Gil>b5  Brown. 
Inspector  General. 

Dated:  April  12.  1994. 

Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  July  7.  1994. 
Donna  E.  Shalala, 

Secretary.  Department  of  Health  and  Human 
Senices. 
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BILUNG  CODE  4110-CO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  322 

RIN  3067-AC27 

Defense  Production:  Priorities  and 
Allocations  Authority;  Removal  of  CFR 
Part 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

summary:  This  rule  removes  44  CFR 
322,  Defense  Production:  Priorities  and 
Allocations  Authority  (DMO-3),  the 
authority  for  which  was  superseded  by 
Executive  Order  12919  of  June  3, 1994. 
EFFECTIVE  DATE:  July  15. 1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Hall,  Preparedness,  Training  and 
Exercises  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Washington,  DC  20472,         ■ 
(202)  646-3520.  ' 

SUPPLEMENTARY  INFORMATION:  On  June  3, 
1994,  the  President  signed  Executive 
Order  12919,  National  Defense 
Industrial  Resources  Preparedness.  59 
FR  29525.  June  7. 1994,  which  delegated 
authorities  under  the  Defense 
Production  Act  and  revoked  and 
superseded  certain  authorities  that  were 
the  basis  for  44  CFR  part  322.  This  rule 
removes  part  322  to  comply  with 
Executive  Order  12919. 

List  of  Subjects  in  44  CFR  Fart  322 

Authority  delegations  (Government 
agencies).  National  defense. 


36088 


Federal  Register  /  Vol.  59,  No.  135  /  Friday,  July  15,  1994  /  Rules  and  Regulations 


^ 


Federal  Register  /  Vol. 


PART  322— [REMOV 

Accordingly,  44  CFJl  part  322  is 
removed. 


Dated:  July  11,1994. 
James  L.  Witt, 

Director. 

IFR  Doc.  94-17232  Filec 

BILUNC  CODE  S718-20-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  68 
[CGD  94-050] 

Deep  Frames  in  Vessel 
Admeasurement 

AGENCY:  Coast  Guard, pOT. 
ACTION:  Policy  statem<  nt 


summary:  The  Coast 
this  policy  statement 
variances  in  its  practi 
use  of  deep-frames  in 
admeasurement.  Receht 
applying  the  rules  of 
deep- frames  to  existinjg 
remeasurement  have 
fairness  in  applicatior 
This  policy  addresses 
deep-frames  used  in 
vessels  under  previously 
practices. 
EFFECTIVE  DATE:  July 

FOR  FURTHER  INFORMAllON 
Mr.  Kenneth  C.  Hixsoi 
Documentation  and 
Branch  at  (202)  267- 


Cuard  is  issuing. 

address  the 
(  es  related  to  the 
I'essel 

decisions 
jractice  regarding 
vessels  during 
ised  questions  of 
of  the  practices, 
the  acceptance  of 
construction  of 
y  accepted 


lais 


t  le  I 


SUPPLEMENTARY 
admeasurement  of 
history.  Indeed,  the 
admeasurement  statutfe 
the  Firs'  Congress  in 
years,  as  the  Nation's 
developed,  various 
vessel  tonnage  as  a  pa 
requirements.  As  a 
became  increasingly  i 
parameter,  the  marine 
developed  a  number 
construction  techni 
effect  of  reducing 
deep-frames  was  one 
techniques. 

The  method  of 
standard  or 
allows  deep-frames  to 
reduction  technique 
for  the  hull  dimensior 
be  taken  from  the 
frame  rather  than  the 
hull.  Therefore,  a 
more  space  from  the  t 
and  lowers  the  resuiti 


7-14-94;  8:45  am] 


Ip, 1994. 
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manner  a  vessel  may  avoid  having  to 
meet  certain  regulatory  requirements 
that  are  based  on  the  vessel's  tonnage. 

In  the  past,  several  different 
interpretations  existed  regarding  the  use 
of  deep-frames  in  tonnage  measurement. 
Some  interpretations  permitted  deep- 
frames  to  be  notched  in  a  way  that 
permitted  more  area  to  be  excluded, 
resulting  in  lower  tonnage,  others  did 
not  permit  notching  in  the  same 
manner;  some  required  deep-frames  to 
begin  and  terminate  on  a  bulkhead, 
others  did  not;  and  so  forth.  Each  of 
these  interpretations  served  as  a  local 
rule  of  practice  for  constructing  a  deep- 
frame  in  the  particular  Coa.st  Guard 
District  where  used.  Vessel  owners,  as  a 
matter  of  business  practice,  constructed 
their  vessels  with  deep^ frames  meeting 
the  least  onerous  locally  acceptable 
practice.  Although  deep-framing 
techniques  were  developed  with  the 
general  intent  that  they  be  consistently 
applied,  no  effort  was  ever  made  to 
achieve  consistency  in  application  or  to 
disseminate  the  existing  interpretations 
or  practices.  In  addition,  since  the 
nuances  of  the  practices  did  not  detract 
from  nor  contribute  to  the  safe 
construction  of  the  vessel,  no  urgency 
was  present  to  make  the  practices 
consistent.  Therefore,  numerous  vessels 
were  constructed  using  different 
practices  regarding  deep-frames,  each  of 
which  was  locally  acceptable  as  a  deep- 
frame.technique  for  tonnage 
measurement  purposes.  Many  of  those 
vessels  are  still  in  service  today. 

On  December  23, 1983,  the  Coast 
Guard  entered  into  a  Memorandum  of 
Understanding  (MOU)  that  delegated 
certain  aspects  of  the  tonnage 
measurement  function  to  the  American 
Bureau  of  Shipping  (ABS).  Since  that 
time,  the  rules  of  practice  regarding  the 
use  of  deep- frames  in  construction  have 
been  applied  with  greater  consistency. 

A  vessel  which  was  constructed 
before  the  1983  MOU  recently 
underwent  extensive  shipyard  work. 
The  scope  of  the  work  performed 
resulted  in  a  requirement  that  the  vessel 
be  readmeasured.  During  the 
measurement  process,  existing  deep- 
frames  in  the  vessel  were  not  accepted 
as  deep-frames  for  tonnage 
measurement  purposes  because  they  did 
not  conform  to  the  rules  of  practice  as 
currently  interpreted.  To  modify  the 
deep-frames  on  this  one  vessel  to 
conform  to  the  current  rules  of  practice 
would  cost  approximately  5250,000. 
Since  the  deep-frames  on  the  vessel  as 
configured  at  construction  were 
accepted  as  such  for  tonnage 
measurement  purposes,  and  since 
modification  of  the  deep-frames  would 
not  contribute  to  the  safe  construction 


or  operation  of  the  vessel,  the  Coast 
Guard  will  not  require  the  deep-frames 
to  be  modified  to  meet  the  current 
interpretation  of  the  niles  of  practice. 

The  purpose  of  this  policy  statement 
is  to  preserve  the  acceptance  of  deep- 
frames  used  in  the  construction  of 
vessels  under  previously  accepted 
practices.  The  Coast  Guard's  opinion  is 
that  to  require  vessel  owners  to  now 
modify  deep- frames  that  met  acceptable 
practices  when  originally  installed, 
would  subject  them  to  unnecessary 
costs.  The  alternative  for  the  vessel 
owners  is  to  remeasure  their  vessels 
without  the  benefit  of  the  deep-frames. 
This  alternative  could  subject  the  vessel 
to  various  regulatory  and  operational 
requirements  for  which  it  was  not 
designed. 

The  Coast  Guard's  policy  is  that  all  ' 
deep- frames  installed  during 
construction  of  a  vessel  delivered  before 
December  23, 1983,  and  accepted  under 
local  rules  of  practice  as  deep-frames  for 
original  measurement  of  the  vessel,  will 
be  accepted  as  deep- frames  for  all 
tonnage  measurement  purposes  under 
current  rules  of  practice.  Any  vessel 
delivered  on  or  before  December  23, 
1983,  must  meet  the  current  rules  of 
practice  for  deep-frames.  In  addition, 
any  new  or  additional  deep-frames 
installed  after  the  effective  date  of  this 
policy  statement  on  vessels  delivered 
before  December  23, 1983,  must  meet 
the  current  rules  of  practice  for  deep- 
frames. 

Dated:  July  11, 1994. 
I.e.  Card, 

Rear  Admiral  U.S.  Coast  Guard  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental- 
Protection. 

IFR  Doc.  94-17275  Filed  7-14-94:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  206,  222,  226,  237,  and 
252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Services  at 
Installations  Being  Closed 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
public  comments. 

SUMMARY:  The  Director  of  Defense     - 
Procurement  is  issuing  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  permit  contracting  with 
local  governments  for  police,  fire 
protection,  airfield  operation,  or  other 
community  services.  The  interim  rule 
adds  a  clause  which  restricts 


performance  of  such  services  to 

professional  employees  to  the  extent 

that  professionals  are  available  in  the 

area  under  the  jurisdiction  of  the  local 

govenunent. 

DATES:  Effective  Dafe;  July  8.  1994. 

Comment  Date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  showo  below  on  or  before 
September  13  1P94  to  be  considered  in 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  The 
Defense  Acquisition  Regulations 
Council.  ATTN:  Mrs.  Linda  Holcombe, 
PDUSD(A&T)DP(DAR),  IMD  3D139. 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062.  Telefax  number  (703)  604- 
5971.  Please  cite  DFARS  Case  93-D323 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT; 

Mis.  Linda  Holcombe,  (703J  604-5929. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  2907  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994 
(Public  Law  103-160)  permits  the 
Secretary  of  Defense  to  contract  with 
local  governments  for  po'icfe,  fire 
protection, airfield  operation,  or  other 
community,  services. 

The  Director,  Defense  Procurement, 
issued  Departmental  Letter  94-011.  July 
8. 1994.  to  require  that  all  solicitations 
and  contracts  with  local  governments 
for  police,  fire  protection,  airfield 
operation,  or  other  community  services 
must  include  a  clause  restricting 
performance  of  such  services  to 
professional  employees  to  the  extent 
that  professionals  are  available  in  the 
area  under  the  jurisdiction  of  the  local 
government. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. ' 
because  it  will,  to  '.he  extent  such 
authority  is  exercised  by  the  Secretary 
of  Defense,  reduce  competitive 
participation  by  any  entities,  large  or 
small,  which  perform,  or  are  interested 
in  performing  police,  fire  protection, 
airfield  operation,  or  other  community 
services.  These  solicitations  shall  be 
restricted  to  local  governments  at 
military  installations  being  closed.  A 
copy  of  the  Initial  Regulatory  Fle.xibility 
Analysis  has  been  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
Initial  Regulatory  Flexibility  Analysis 
may  be  obtained  from  Mrs.  Linda  S. 
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performance  of  such  services  to 

professional  employees  to  the  extent 

that  professionals  are  available  in  the 

area  under  the  jurisdiction  of  the  local 

government. 

DATES:  Effective  Date:  ]u\y  8.  1994. 

Comment  Date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  showo  below  on  or  before 
September  13  1P94  to  be  considered  in 
formulation  of  a  final  rule.  .    '  . 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  The 
Defense  Acquisition  Regulations 
Council.  ATTN:  Mrs.  Linda  Holcombe. 
PDUSD(A&T)DP(DAR).  IMD  3D139. 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062.  Telefax  number  (703)  604- 
5971.  Please  cite  DFARS  Case  93-D323 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT; 
Mrs.  Linda  Holcombe.  (703J  604-5929. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  2907  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994 
(Public  Law  103-160)  permits  the 
Secretary  of  Defense  to  contract  with 
local  governments  for  poHcfe.  fire 
protection. airfield  operation,  or  other 
community,  services. 

The  Director.  Defense  Procurement, 
issued  Departmental  Letter  94-011,  July 
8. 1994.  to  require  that  all  solicitations 
and  contracts  with  local  governments 
for  police,  fire  protection,  airfield 
operation,  or  other  community  services 
must  include  a  clause  restricting 
performance  of  such  services  to 
professional  employees  to  the  extent 
that  professionals  are  available  in  the 
area  under  the  jurisdiction  of  the  local 
government. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. ' 
because  it  will,  to  '.he  extent  such 
authority  is  exercised  by  the  Secretary 
of  Defense,  reduce  competitive 
participation  by  any  entities,  large  or 
small,  which  perform,  or  are  interested 
in  performing  police,  fire  protection, 
airfield  operation,  or  other  community 
services.  These  solicitations  shall  be 
restricted  to  local  governments  at 
military  installations  being  closed.  A 
copy  of  the  Initial  Regulatory  Fle.xibility 
Analysis  has  been  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
Initial  Regulatory  Flexibility  Analysis 
may  be  obtained  from  Mrs.  Linda  S. 


Holcombe.  PDUSD(A&T)DP(DAR),  IMD 
3D139.  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  The 
interim  rule  applies  to  both  large  and 
small  businesses.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  wiji  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  cite  DFARS  Case  93-D323  in  all 
correspondence. 

C.  Paperwork  Reduction  Act 

the  Paperwork  Reduction  Act  does 
not  apply  because  the  interim  rule  does 
not  impose  reporting  or  recordkeeping 
requirements  which  require  the 
.approval  of  OMB  under  44  U.S.C.  3501, 
et  seq. 

List  of  Subjects  in  48  CFR  Parts  206. 
222,  226.237,  and  252. 

Ckjvermnent  procurement. 
Nancy  L.  Ladd. 

nirector.  Defense  Acquisition  Regulations 
Council. 

Therefore.  48  CFR  parts  206,  222.  226, 
237.  and  252  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  206,  222,  226.  237.  and  252 
continues  to  read  as  follows: 

Autfaorily:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  20e— COMPETITION 
REQUIREMENTS 

2.  Section  206.302-5  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  206.302-6    Authorized  or  required  by 
statute 

(b)  Application. 

Agencies  may  use  this  authority  to— 
(i)  Acquire  supplies  and  services  from 
military  exchange  stores  outside  the 
United  States  for  use  by  the  armed 
forces  outside  the  United  State  in 
accordance  with  10  U.S.C.  2424(a)  and 
subject  to  the  limitations  of  10  U.S.C. 
2424(b). 

(ii)  Acquire  police,  fire  protection, 
airfield  operation,  or  other  community 
services  from  local  governments  at 
military  installations  to  be  closed  under 
the  circumstances  in  237.7401  (Section 
2907  of  Fiscal  Year  1994  Defense 
Authorization  Act  (Pub.  L.  103-160)). 


PART  222— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

3.  Subpart  222.71  is  amended  by 
revising  the  title  to  read: 


"Subpart  222.71— Right  of  First 
Refusal  of  Emptoymenr' 

PART  226— OTHER  SOCIOECONOMIC 
PROGRAMS 

4.  A  new  subpart  226.72  is  added  to 
read  as  follows: 

Subpart  226.73— Base  Closures  and 
Realignments 

Sec. 

226.7200     Scope. 

Subpart  226.72— Base  Closures  and 
Realignments 

226.7200    Scope. 

This  subpart  identifies  the  various 
policies  and  statutory  authorities  that 
affect  contracts  associated  with  the 
closure  and  realignment  of  military 
installations.  These  policies  and 
authorities  are — 

(a)  Bight  of  first  refusal  of 
employTTient.  This  authority  is 
embodied  in  a  clause  for  use  in 
solicitations  and  contracts  arising  from 
the  closure  of  a  military  installation. 
The  clause  established  employment 
rights  for  Government  employees  who 
are  adversely  affected  by  closure  of  the 
installation  (see  subpart  222.71). 
.  (b)  Preference  for  local  and  small 
business.  This  authority  allows 
contracting  officers,  when  entering  into 
a  contract  as  part  of  the  closure  or 
realignment  of  a  military  installation,  to 
give  preference,  to  the  greatest  extent 
practicable,  to  qualified  businesses 
located  in  the  vicinity  of  the  installation 
and  to  small  and  small  disadvantaged 
business  concerns  (see  subpart  226.71). 

(c)  Services  at  installations  being 
closed.  This  authority  allows  DoD, 
under  certain  conditions,  to  contract 
with  local  governments  for  police,  fire 
protection  airfield  operations  and  other 
community  services  at  installations 
being  closed  (see  subpart  237.74). 

PART  237— SERVICE  CONTRACTING 

5.  A  new  subpart  237.74  is  added  to 
read  as  follows: 

Subpart  237.74 — Services  at  Installations 
Being  Closed 

Sec. 

237.7400  Scope. 

237.7401  Policy. 

237.7402  Contract  clause. 

Subpart  237.74 — Services  at 
Installations  Being  Closed 

237.7400    Scope. 

This  subpart  prescribes  procedures  for 
contracting,  through  use  of  other  than 
full  and  open  competition,  with  local 
governments  for  police,  fire  protection. 
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(in 


airfield  operation, 
services  at  military 
closed  under  the  Defense 
Amendments  and 
Realignment  Act 
amended,  and  the 
and  Realignment 
101-510),  as  amended 


237.7401     Policy. 

The  authority  in 
contract  with  local 

(a)  May  be  exerci 


180  days  before  the 


other  community 
installations  to  be 
Authorization 
$ase  Closure  and 

L.  100-536).  as 
Ijtefense  Base  Closure 
of  1990  (Pub.  L. 


A:t 


!06.302-5(b)(ii)to 

'ovemments — 

led  without  regard  to 


the  provisions  of  1(  U.S.C.  Chapter  146, 
Contracting  for  Per  ormance  of  Civilian 
Commercial  or  Indi  strial  Type 
Functions; 
(b)  May  not  be  exfercised  earlier  than 


date  the  installation 


is  scheduled  to  be  dosed: 

(c)  Requires  a  det  >rmination  by  the 
head  of  the  contract  ing  activity  that  the 


services  being  acqu 


with  the  local  govei  rment  is  in  the  best 
interests  of  the  Dep  irtment  of  Defense. 


237.7402    Contract  clause. 

Use  the  clause  at 
Services  at  Installat 
solicitations  and 
the  authority  of  thi 


252  237-7022,      . 
ons  Being  Closed,  in 
contracts  based  upon 
subject. 


PART  252— SOLICtlTATION 
PROVISIONS  AND  pONTRACT 
CLAUSES 

6.  Section  252.23t-7022  is  added  to 
read  as  follows: 

Servides 


252.237-7022 
Being  Closed. 

As  prescribed  in 
following  clause: 

Services  at  Install 
1994) 

Professional  empl 
the  local  governmeni 
under  this  contract  to 
professionals  are  avail 
the  jurisdiction  of  the 

(End  of  clause) 

|FR  Doc.  94-17265  Fii 
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red  under  contract 


at  Instailations 
37.7402,  use  the 

atio^  Being  Closed  ()uly 

o\*es  shall  be  used  bv 
I )  provide  services 
he  extent  that 
ble  in  the  area  under 
ocal  government. 

■d  7-14-94:  8:45  ami 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  630 

[Docket  No.  910640-1140;  I.D.  071294A) 

Atlantic  Swordfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO.AA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  closes  the  drift  gillnet 
fishery  for  swordfish  in  the  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea.  north  of  5° 
N.  lat.  NMFS  has  determined  that  the 
semiannual  quota  for  swordfish  that 
may  be  harvested  by  drift  gillnet  during 
July  through  December  will  be  reached 
on  or  before  July  20, 1994.  This  closure 
is  necessary  to  prevent  the  catch  of 
swordfish  by  drift  gillnet  vessels  from 
exceeding  the  quota. 
"EFFECTIVE  DATE:  Closure  is  effective  0001 
hours,  local  time.  July  20. 1994.  through 
December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone,  301-713-  2347. 
SUPPLEMENTARY  INFORMATSON:  The 
Atlantic  swordfish  fishery  is  managed 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  use.  1801  et  seq.)  and  the 
Atlantic  Tunas  Convention  Act  (16 
U.S.C.  971  et  seq.). 

The  implementing  regulations  at  50 
CFR  630.24(b)(l)(i)(A)  establish  a  quota 
of  69,286  lb  (31 ,428  kg)  of  swordfish     . 
that  may  be  harvested  by  drift  gillnet 
during  the  period  July  1  through 
December  31,  each  year.  NMFS  may 
adjust  the  July  1  through  December  31, 
1994,  drift  gillnet  quota  to  reflect  actual 
catches  made  in  the  January  1  through 
June  30, 1994,  semiannual  period  as 
specified  in  50  CFR  630.24.  Available 
data  indicate  that  the  Januarv  through 


June  quota  was  exceeded  by  3034  lb 
(1376  kg)  when  the  fishery  was  closed 
on  June  25, 1994.  Therefore,  the 
adjusted  quota  for  the  July  through 
December  perio8  is  66,252  lb  (30.051 
kg). 

Under  50  CFR  630.25(a),  NMFS  is 
required  to  close  the  drift  gillnet  fishery 
for  swordfish  when  its  quota  is  reached, 
or  is  projected  to  be  reached,  by  filing 
a  document  with  the  Office  of  the 
Federal  Register  at  least  8  days  before 
the  closure  is  to  become  effective. 


Based  on  reported  catch,  NMFS  has 
determined  that  the  drift  gillnet  quota 
for  the  July  1  through  December  31 
period  will  be  reached  on  or  before  July 
20, 1994.  Hence,  the  drift  gillnet  fishery 
for  Atlantic  swordfish  is  closed  effective 
0001  hours,  local  time,  July  20,  1994, 
through  December  31, 1994. 

During  this  closure  of  the  drift  gillnet 
fishery:  (1)  A  person  aboard  a  vessel 
using  or  having  aboard  a  drift  gillnet 
may  not  fish  for  swordfish  from  the 
North  Atlantic  swordfish  stock;  (2)  no 
more  than  two  swordfish  per  trip  mav 
be  possessed  in  the  North  Atlantic 
Ocean,  including  the  Gulf  of  Mexico 
and  Caribbean  Sea,  north  of  5*  N.  lat: 
and  (3)  no  more  than  two  swordfish  per 
trip  may  be  landed  in  an  Atlantic,  Gulf 
of  Mexico,  or  Caribbean  coastal  state. 

Classification 

This  action  is  required  by  50  CFR 
630.25(a)  and  is  exempt  from  OMB 
review  under  E.O.  12866, 

Authority:  16  U.S  C.  1801  et  seq.  er^j  16 
U.S.C  971  et  seq. 

Dated:  )uly  12,  1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  Notional 
Marine  Fisheries  Senice. 
IFR  Doc.  94-1 7305  Filed  7-12-94:  3:26  pm| 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  925  and  944 
[Docket  No.  FV93-925-1PR] 

Table  Grapes  Grown  In  Southeastern 
California  and  Table  Grapes  Imported 
Into  the  United  States;  Revision  in 
MirHmum  Grade  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  invites 
comments  on  changes  in  the  minimum 
quality  requirements  currently  in  effect 
for  table  grapes  grown  in  southeastern 
California  under  Marketing  Order  No. 
925  and  for  table  grapes  imported  into 
the  United  States.  This  proposed  rule 
would  allow  for  the  handling  of  grapes 
which  satisfy  all  the  requirements  of  the 
U.S.  No.  1  Institutional  grade  except  for 
bunch  size  tolerance.  The  objective  of 
this  proposal  is  to  aid  handlers  and 
importers  in  the  marketing  of  grapes 
which  do  not  meet  the  U.S.  No.  1 
Institutional  grade  because  of  a  greater 
variance  in  bunch  size. 
DATES:  Comments  must  be  received  by 
August  1,  1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2523-S,  Washington,  DC  20090-6456. 
All  comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  I.  Parks,  California  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  925  and  944 
[Docket  No.  FV93-925-1  PR] 

Table  Grapes  Grown  In  Southeastern 
California  and  Table  Grapes  Imported 
Into  the  United  States;  Revision  in 
MirHmum  Grade  Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposal  invites 
comments  on  changes  in  the  minimum 
quality  requirements  currently  in  effect 
for  table  grapes  grown  in  southeastern 
California  under  Marketing  Order  No. 
925  and  for  table  grapes  imported  into 
the  United  States.  This  proposed  rule 
would  allow  for  the  handling  of  grapes 
which  satisfy  all  the  requirements  of  the 
U.S.  No.  1  Institutional  grade  except  for 
bunch  size  tolerance.  The  objective  of 
this  proposal  is  to  aid  handlers  and 
importers  in  the  marketing  of  grapes 
which  do  not  meet  the  U.S.  No.  1 
Institutional  grade  because  of  a  greater 
variance  in  bunch  size. 
DATES:  Comments  must  be  received  by 
August  1, 1994. 

ADDRESSES:  Interested  persons  are  . 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456.  Room 
2523-S.  Washington,  DC  20090-6456. 
All  comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  I.  Parks,  California  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102B,  Fresno, 


California  93721,  telephone  (209)  487- 
5901;  or  Charles  L.  Rush,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S.  Washington, 
DC  20090-6456,  telephone  (202)  720- 
5127. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  925  [7  CFR 
part  925],  regulating  the  handling  of 
grapes  grown  in  a  designated  area  of 
southeastern  California.  The  marketing 
agreement  and  Order  are  authorized 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  |7 
U.S.C.  601-674],  hereinafter  referred  to 
as  the  Act. 

This  proposed  rule  is  also  issued 
pursuant  to  section  8e  of  the  Act,  which 
requires  the  Secretary  of  Agriculture  to 
issue  grade,  size,  quality,  or  maturity 
requirements  for  certain  listed 
commodities  imported  into  the  United 
States  that  are  the  same  as,  or 
comparable  to,  those  imposed  upon  the 
domestic  commodities  under  Federal 
marketing  orders.  Table  grapes  were 
added  to  the  list  of  commodities 
specified  in  section  Be  in  1982. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposal  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the  . 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal    - 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 


on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  20  handlers 
of  California  desert  grapes  subject  to 
regulation  under  the  marketing  order, 
and  approximately  90  producers.  In 
addition,  there  are  approximately  70 
importers  of  table  grapes  subject  to  the 
requirements  of  the  table  grape  import 
regulation.  Small  agricultural  service 
firms,  which  include  handlers  and 
importers,  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $3,500,000.  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  the  table 
grape  handlers,  producers  and  importers 
may  be  classified  as  small  entities. 

Under  the  marketing  order,  table 
grapes  grown  in  southeastern  California 
are  currently  subject  to  a  minimum 
grade  requirement  of  U.S.  No.  1  or  U.S. 
No.  1  Institutional,  as  set  forth  in  the 
United  States  Standards  for  Grades  of 
Table  Grapes  (European  or  Vinifera 
Type)  (Standards).  The  requirements  of 
the  U.S.  No.  1  Institutional  grade  are  the 
same  as  those  of  the  U.S.  No.  1  grade, 
with  two  exceptions.  The  first  relates  to 
bunch  size.  Under  the  U.S.  No.  1  grade, 
there  is  a  minimum  bunch  size 
requirement  of  4  ounces.  Under  the  U.S. 
No.  1  Institutional  grade,  bunches  must 
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minimum  grade  requirements  as  those 
in  effect  for  domestically  grown  grapes 
under  the  marketing  order.  Those 
requirements  are  found  in  Table  Grape 
Import  Regulation  4  [7  CFR  part 
944.503).  Because  this  proposed  rule 
would  provide  an  additional  tolerance 
for  off-size  bunches  of  grapes  under  the 
domestic  handling  regulation,  the  same 
change  is  being  projiosed  under  the 
table  grape  import  regulation. 

Finally,  this  rule  would  also  update 
references  to  government  contacts  and 
sources  of  regulatory  information  in 
both  the  domestic  and  import 
regulations. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  .substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  A 
15-day  comment  period  is  considered 
appropriate  because  this  action  would 
relax  requirements  currently  in  effect, 
and  to  be  of  maximum  benefit  it  should 
be  in  effect  as  soon  as  possible  since  the 
1994  shipping  season  began  on  April  20. 

In  accordance  with  section  Be  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  proposed  rule. 

List  of  Subiecls 

7  CFR  Part  925 

Grapes,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefniit,  Grapes,  Import.s,  Kiwifruit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  925  and  944  are 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  both  7 
CFR  Parts  925  and  944  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  925— <5RAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CALIFORNIA 

2.  Section  925.304  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  925.304    CaKlomia  Desert  Grape 
Regulation  6. 

(a)  Grade,  size,  and  maturity.  Except 
as  provided  under  paragraphs  (a)(1)  and 
(a)(2)  of  this  section,  such  grapes  shall 
meet  the  minimum  grade  and  size 
requirements  of  U.S.  No.  1  Table,  or 
U.S.  No.  1  Institutional,  as  set  forth  in 
the  United  States  Standards  for  Grades 
of  Table  Grapes  (European  or  Vinifera 


Type,  7  CFR  51.880  through  51.913) 
(Standards),  or  shall  meet  ail  the 
requirements  of  US.  No.  1  Institutional 
with  the  exception  of  the  tolerance  . 
percentage  for  bunch  size.  Such 
tolerance  shall  be  33  percent  instead  of 
8  percent  as  is  required  to  meet  U.S.  No 
1  Institutional  grade.  Grapes  meeting 
these  quality  requirements  may  be 
marked  "DGAC  No.  1  Institutional"  but 
shall  not  be  marked  "Institutional 
Pack.' 

(1)  Grapes  of  the  Perlette  variety  .shall 
meet  the  minimum  berry  size 
requirement  of  ten-sixteenths  of  an  inch; 

(2)  Grapes  of  the  Flame  Seedless 
variety  shall  meet  the  minimum  berry 
size  requirement  of  ten-sixteenths  of  an 
inch;  shall  be  considered  mature  if  the 
juice  contains  not  less  than  15  percent 
soluble  solids  and  the  soluble  solids  are 
equal  to  or  in  excess  of  20  parts  to  every 
part  acid  containedin  the  juice  in 
accordance  with  applicable  sampling 
and  testing  procedures  specified  in 
sections  1436.3, 1436.5, 1436.6,  1436.7, 
1436.12,  and  1436.17  of  Article  25  of  the 
California  Administrative  Code  (Title  3|. 
*        «        *        *        * 

3.  Set.tion  925.3G4(fl  is  amended  by 
removing  the  zip  code  "20250"  and 
adding  in  its  place  "20090-6456"  and 
by  removing  the  phone  number  "(202) 
447-5697"  and  adding  in  its  place  . 
"(202) 720-2491". 

PART  944— FRUITS,  IMPORT 
REGULATIONS 

4.  Section  944.503  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  944.503    Table  Grape  Import  ReguSation 
4. 

(a)(1)  Pursuant  to  set;tion  Be  of  the  Ai,1 
and  Part  944 — Fruits,  Import 
Regulations,  the  importation  into  the 
United  States  of  any  variety  of  vinifera 
species  table  grapes,  except  Emperor, 
Calmeria,  Almeria.  and  Ribier  varieties, 
is  prohibited  unless  such  grapes  meet 
the  minimum  grade  and  size 
requirements  specified  in  7  CFR  51.884 
for  U.S.  No.  1  Table  or  in  7  CFR  51.885 
for  U.S.  No.  1  Institutional  grade,  as  set 
forth  in  the  United  Slates  Standards  for 
Grades  of  Table  Grapes  (European  or 
Vinifera  Type,  7  CFR  51.880  through 
51.913),  or  shall  meet  all  the 
requirements  of  U.S.  No.  1  Institutional 
with  the  exception  of  the  tolerance 
percentage  for  bunch  size.  Such 
tolerance  shall  be  33  percent  instead  of 
8  percent  as  is  required  to  meet  U.S.  No. 
1  Institutional  grade.  Grapes  meeting 
these  quality  requirements  shall  not  be 
marked  "Institutional  Pack,  but  may  be 
marked  DGAC  No.l  Institutional." 


(1)  Grapes  of  the  Perlette  variety  shall 
meet  the  minimum  berry  size 
requirement  of  ten-sixteenths  of  an  inch, 
and 

(2)  Grapes  of  the  Flame  Seedless 
variety  shall  meet  the  minimum  berry 
size  requirement  of  ten-sixteenths  of  an 
inch  and  shall  be  considered  mature  if 
the  juice  contains  not  less  than  15 
percent  soluble  solids  and  the  soluble 
solids  are  equal  to  or  in  excess  of  20 
parts  to  every  part  acid  contained  in  the 
juice  in  accordance  with  applicable 
sampling  and  testing  procedures 
specified  in  sections  1436.3,  1436.5, 
1436.6,  1436.7, 1436.12,  and  1436,17  of 
Article  25  of  the  California 
Administrative  Code  (Title  3). 
***** 

5.  Section  944.503(a)(2)  is  amended 
by  removing  the  zip  code  "20250"  and 
adding  in  its  place  "20090-6456"  and 
by  removing  the  phone  number  "(202) 
447-5697"  and  adding  in  its  place 
"(202)720-2491." 

Dated:  July  11,  1994,  ■ 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-17242  Filed  7-14-94;  8:45  am] 
BILLING  CODE  341(M)2-P 


7  CFR  Part  989 

[Docket  No.  FV94-989-3PR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Removal  of  an  Exemption 
for  Raisins  Produced  in  Southern 
California  and  Exported  to  Mexico 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  This  proposed  rule  would 
revise  the  administrative  rules  and 
regulations  established  under  the 
Federal  marketing  order  for  raisins 
produced  fi-om  grapes  grown  in 
California.  It  would  remove  a  provision 
that  currently  exempts  raisins  produced 
from  grapes  dried  on  the  vine  in 
southern  California  and  exported  to 
Mexico  from  all  marketing  order 
requirements.  This  rule  is  based  on  a 
unanimous  recommendation  of  the 
Raisin  Administrative  Committee 
(Committee),  which  is  responsible  for 
local  administration  of  the  order. 
Elimination  of  the  exemption  is 
intended  to  facilitate  administration  and 
improve  enforcement  efforts. 
DATES:  Comments  must  be  received  by 
August  1, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
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(1)  Grapes  of  the  Perlette  variety  shall 
meet  the  minimum  berry  size 
requirement  of  ten-sixteenths  of  an  inch, 
and 

(2)  Grapes  of  the  Flame  Seedless 
variety  shall  meet  the  minimum  berry 
size  requirement  of  ten-sixteenths  of  an 
inch  and  shall  be  considered  mature  if 
the  juice  contains  not  less  than  15 
percent  soluble  solids  and  the  soluble 
solids  are  equal  to  or  in  excess  of  20 
parts  to  every  part  acid  contained  in  the 
juice  in  accordance  with  applicable 
sampling  and  testing  procedures 
specified  in  sections  1436.3, 1436.5, 
1436.6, 1436.7,1436.12,  and  1436,17  of 
Article  25  of  the  California 
Administrative  Code  (Title  3). 
***** 

5.  Section  944.503(a)(2)  is  amended 
by  removing  the  zip  code  "20250"  and 
adding  in  its  place  "20090-6456"  and 
by  removing  the  phone  number  "(202) 
447-5697"  and  adding  in  its  place 
"(202)720-2491." 

Dated:  July  n,  1994,  • 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-17242  Filed  7-14-94;  8:45  am) 

BILLING  CODE  341(M)2-P 


7  CFR  Part  989        , 
[Docket  No.  FV94-989-3PR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Removal  of  an  Exemption 
for  Raisins  Produced  In  Southern 
California  and  Exported  to  Mexico 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  This  proposed  rule  would 
revise  the  administrative  rules  and 
regulations  established  under  the 
Federal  marketing  order  for  raisins 
produced  from  grapes  grown  in 
California.  It  would  remove  a  provision 
that  currently  exempts  raisins  produced 
from  grapes  dried  on  the  vine  in 
southern  California  and  exported  to 
Mexico  from  all  marketing  order 
requirements.  This  rule  is  based  on  a 
unanimous  recommendation  of  the 
Raisin  Administrative  Committee 
(Committee),  which  is  responsible  for 
local  administration  of  the  order. 
Elimination  of  the  exemption  is 
intended  to  facilitate  administration  and 
improve  enforcement  efforts. 
DATES:  Comments  must  be  received  by 
August  1, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 


Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2523-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  FAX  (202) 
720-5698.  Comments  should  reference 
this  docket  number  and  the<late  and 
page  nmnber  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest.  Marketing 
Specialist,  California  Marketing  Field 
Office.  Fruit  and  Vegetable  Division. 
AMS.  USDA.  2202  Monterev  Street, 
Suite  102B,  Fresno,  California  93721; 
telephone:  (209)  487-5901,  or  FAX  (209) 
487-591)6;  or  Mark  A.  Slupek,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA,  room  2523-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456; 
Telephone:  (202)  205-2830,  or  FAX 
(202) 720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  989  [7  CFR 
part  989],  both  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended.  [7  USC  601-674],  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  action  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 


petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  entry  of  the  ruling. 

Pursuant  to.requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  raisin  marketing 
order,  and  approximately  5,000 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  S5,000,000.  A 
majority  of  producers  and  a  minority  of 
handlers  of  California  raisins  may  be 
classified  as  small  entities. 

This  proposed  rule  would  remove  a" 
provision  that  exempts  raisins  produced 
from  grapes  dried  on  the  vine  in 
southern  California  and  exported  to 
Mexico  in  natural  condition  from  all 
marketing  order  requirements.  It  is 
based  on  a  unanimous  recommendation 
of  the  Committee  and  other  available 
information. 

Section  989.60  of  the  order  provides 
that  the  Committee  may  establish,  with 
the  approval  of  the  Secretary,  rules  and 
procedures  to  exempt  from  regulations 
raisins  produced  in  southern  California 
(i.e.,  the  counties  of  Riverside,  Imperial, 
San  Bernardino,  Ventura,  Orange,  Los 
Angeles,  and  San  Diego)  and  disposed 
of  for  distillation,  livestock  feed,  or  by 
export  in  natural  condition  to  Mexico. 
Paragraph  (b)  of  section  989.160  of 
Subpart — Administrative  Rules  and 
Regulations  (7  CFR  989.102-989.176) 
currently  exempts  raisins  produced 
from  grapes  dried  on  the  vine  in  those 
southern  California  counties,  which  are 
disposed  of  for  use  in  distillation, 
livestock  feed,  or  by  export  in  natural 
condition  to  Mexico,  from  all  marketing 
order  requirements.  This  proposed  rule 
would  eliminate  the  exemption  that 
applies  to  those  raisins  exported  in 
natural  condition  to  Mexico. 
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When  that  exempjion  provision  was 
established  in  the  early  I970's,  the 
quantities  of  raisinsjBxported  to  Mexico 
were  relatively  smal  and  were  of  off 
grade  quality.  It  was  determined  at  that 
time  that  the  export  exemption  would 
not  interfere  with  or  ier  regulations  or 
with  accomplishing  program  objectives. 

Diminished  dema  id  in  recent  years 
for  off-grade  raisins  md  raisin  residua! 
material  for  distillat  on  in  California  has 
made  export  in  natu  "al  condition  to 
Mexico  a  relatively   ucrative  market. 
The  Committee  has  i  »nfirmed  reports 
that  large  volumes  o  poor  quality 
raisins,  including  lo  s  as  large  as  forty 
to  fifty  thousand  poi  tnds.  have  been 
exported  into  Mexic )  from  southern 
California  and  other  areas  of  California. 
This  is  a  significant  leparture  from  the 
situation  which  exis  ed  when  the 
exemption  was  first  mplemented. 
Raisins  from  areas  w  lich  are  not  exempt 
from  the  provisions  )f  the  order  appear 
to  be  passing  into  Mi  sxico  in  violation  of 
the  regulations. 

The  North  Americ  m  Free  Trade 
Agreement  (NAFTA  has  effected  the 
removal  of  import  di  ities  and  license 
requirements,  openii  ig  the  Mexican 
market  to  raisins  wh  ch  meet  the  quality 
requirements  of  the  ( irder.  Hence,  there 
is  now  an  opportuni  y  to  build  an 
export  market  in  Me  cico  for  high  quality 
raisins.  The  Commit  ee  believes  that  all 
raisins  eligible  for  e>  port  to  Mexico 
need  to  be  subject  to  the  quality 
requirements  of  the  ( irder.  The 
Committee  also  belit  ves  that  the 
regulation  of  such  ra  sins  is  essential  to 
meeting  program  obj  »ctives  and 
improving  complian  ;e  efforts. 

On  the  ba.sis  of  thi  !  information,  the 
Committee,  on  April  16,  1994, 
unanimously  reconu  lended  the  removal 
of  the  exemption  tha  applies  to  raisins 
produced  from  grapf  s  dried  on  the  vine 
in  southern  Califomi  a  and  exported  in 
natural  condition  to  ^lexico. 

Based  on  the  abovi  i,  the  Admiiii.stnitor 
of  the  AMS  has  dete  mined  that  this 
proposed  rule  woulc  not  have  a 
significant  economic  impact  on  a 
substantial  number  c  f  small  entities 

Interested  persons  are  invited  to 
submit  their  views  a  id  comments  on 
this  proposal.  A  15-c  ay  comment  period 
is  considered  approp  riate  because  the 
Committee  would  lil  e  to  stop  further 
abuse  of  the  current  irovisions  as  soon 
as  possible  to  accom  )iish  marketing 
order  objectives. 

List  of  Subjects  in  7  CFR  Part  989 


Grapes,  Marketing 
Raisins,  Reporting  ai^ 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  proposed  to 
be  amended  as  follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNtA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  989.160  is  amended  by 
revising  paragraph  (h)  to  read  as  follows: 

§  989.1 60    Exemptions. 

(a)  •   "   * 

(b)  Disposition  of  raisins  produced  in 
Southern  California.  Raisins  produced 
from  grapes  dried  on  the  vine  in  the 
counties  of  Riverside,  Imperial,  San 
Bernardino,  Ventura,  Orange,  Los 
Angeles,  and  San  Diego,  which  are 
disposed  of  for  use  in  distillation  or 
livestock  feed,  shall  be  exempt  from  the 
provisions  of  this  part. 

Dated:  July  11,1994. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vi^gmalyh  Division. 
|FR  Dor  94-17245  Filed  7-14-94;  8:45  ami 
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7  CFR  Part  1030 

[DA-94-16] 

Milk  in  the  Chicago  Regional  Marketing 
Area;  Proposed  Temporary  Revision  of 
Certain  Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  revision  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  revise  the 
supply  plant  shipping  standards  under 
the  Chicago  Regional  order  for  the 
months  of  August  and  September,  i994. 
The  proposal  would  reduce  shipping 
percentages  for  individual  supply  plants 
and  units  of  supply  plants  to  zero  for 
these  two  months.  The  reductions  were 
requested  by  Central  Milk  Producers 
Cooperative,  a  federation  of 
cooperatives  that  represents  producers 
who  supply  the  market.  The 
organization  contends  that  the  action  is 
necessary  to  prevent  uneconomic  and 
inefficient  movements  of  milk  to  qualify 
plants  for  pooling. 

DATES:  Comments  are  d««e  no  later  than 

July  22,  1994. 

ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
Room  2971,  South  Building,  P.O.  Box 
964.56,  Washington,  DC  20090-6456. 


FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Bremier.  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2971, 
South  Building.  P.O.  Box  96456. 
Wa.shington,  DC  20090-6456  (202)  720- 
2357. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C, 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  ■ 
entities.  This  rule  would  lessen  the 
regulatory  impact  jf  the  order  on  certaiu 
milk  handlers^nd  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposed  nde  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
polirias,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  tlie  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultund 
Marketing  Agreement  Act  and  the 
provisions  of  §  1030.7(b)(5)  of  the  order, 
the  temporary  revision  of  certain 
provisions  of  the  order  regulating  the 


handling  of  milk  in  the  Chicago 
Regional  marketing  area  is  being 
considered  for  the  months  of  August  1, 
1994.  through  September  30, 1994. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456  by  the  7th  day  after  publication  of 
this  notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
7  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  and  include 
August  1994  in  the  temporary  revision 
period. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  provisions  proposed  to  be  revised 
are  the  supply  plant  shipping 
percentages  for  the  months  of  August 
and  September,  1994.  For  an  individual 
supply  plant,  the  proposed  action 
would  reduce  the  shipping  percentage 
by  3  percentage  points  (from  3  to  zero 
percent  of  receipts)  in  August  1994  and 
by  5  percentage  points  (from  5  to  zero 
percent  of  receipts)  in  September  1994. 
For  a  unit  of  supply  plants,  the 
proposed  action  would  reduce  the 
shipping  percentage  by  6  percentage 
points  (from  6  to  zero  percent  of 
receipts)  in  August  1994  and  by  10 
percentage  points  (from  10  to  zero 
percent  of  receipts)  in  September  1994, 

Currently,  the  order  provides  that 
from  January  through  August, 
individual  supply  plants  must  ship  at 
least  3  percent  of  milk  receipts  to 
distributing  plants  to  qualify  as  pool 
plants  while  a  unit  of  supply  plants 
must  ship  at  least  6  percent  of  total 
receipts  for  pooling  purposes.  From 
September  through  December, 
individual  supply  plants  must  ship  al 
least  5  percent  of  milk  receipts  to 
distributing  plants  to  qualify  as  pool 
plants  while  a  unit  of  supply  plants 
must  ship  at  least  10  percent  of  total 
receipts  for  pooling  purposes. 

The  Chicago  order  provides  that  the 
Market  Administrator  may  adjust  the 
shipping  standards  for  individual  plants 
and  units  of  plants  by  up  to  2 
percentage  points  for  up  to  3  months. 
The  order  also  provides  that  the  Director 
of  the  Dairy  Division  may  increase  the 
shipping  standards  by  up  to  5 
percentage  points  or  decrease  the 
shipping  standards  by  up  to  10 
percentage  points.  The  adjustments  can 
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handling  of  milk  in  the  Chicago 
Regional  marketing  area  is  being 
considered  for  the  months  of  August  1, 
1994.  through  September  30, 1994. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch.  Room  2971,  South  Building. 
P.O.  Box  96456,  Washington,  DC  20090- 
6456  by  the  7th  day  after  publication  of 
this  notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
7  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  and  include 
August  1994  in  the  temporary  revision 
period. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  provisions  proposed  to  be  revised 
are  the  supply  plaat  shipping 
percentages  for  the  months  of  August 
and  September.  1994.  For  an  individual 
supply  plant,  the  proposed  action 
would  reduce  the  shipping  percentage 
by  3  percentage  points  (from  3  to  zero 
percent  of  receipts)  in  August  1994  and 
by  5  percentage  points  (from  5  to  zero 
percent  of  receipts)  in  September  1994. 
For  a  unit  of  supply  plants,  the 
proposed  action  would  reduce  the 
shipping  percentage  by  6  percentage 
points  (from  6  to  zero  percent  of 
receipts)  in  August  1994  and  by  10 
percentage  points  (from  10  to  zero 
percent  of  receipts)  in  September  1994. 

Currently,  the  order  provides  that 
from  January  through  August, 
individual  supply  plants  must  ship  at 
least  3  percent  of  milk  receipts  to 
distributing  plants  to  qualify  as  pool 
plants  while  a  unit  of  supply  plants 
must  ship  at  least  6  percent  of  total 
receipts  for  pooling  purpose?.  From 
September  through  December, 
individual  supply  plants  must  ship  at 
least  5  percent  of  milk  receipts  to 
distributing  plants  to  qualify  as  poo! 
plants  while  a  unit  of  supply  plants 
must  ship  at  least  10  percent  of  total 
receipts  for  pooling  purposes. 

The  Chicago  order  provides  that  the 
Market  Administrator  may  adjust  the 
shipping  standards  for  individual  plants 
and  units  of  plants  by  up  to  2 
percentage  points  for  up  to  3  months. 
The  order  also  provides  that  the  Director 
of  the  Dairy  Division  may  increase  the 
shipping  standards  by  up  to  5 
percentage  points  or  decrease  the 
shipping  standards  by  up  to  10 
percentage  points.  The  adjustments  can 


be  made  to  encourage  additional  milk 
shipments  ot  to  prevent  uneconomic 
shipments. 

The  revision  was  requested  by  Central 
Milk  Producers  Cooperative  (CMPC),  a 
federation  of  cooperative  associations 
that  represents  a  substantial  number  of 
the  producers  who  supply  the  market. 
CMPC  contends  that  the  most  recent 
supply  and  demand  estimates,  and  their 
commitments  to  the  market,  substantiate 
that  there  will  be  more  than  sufficient 
fluid  milk  suppUes  from  close-in 
sources  available  for  the  fluid  market. 
Current  projections  indicate  that  supply 
will  remain  constant  while  demand  will 
decrease.  Based  on  these  projections, 
CMPC  asserts  that  it  is  impractical  and 
unnecessary  to  require  qualifying 
shipments  from  distant  unit  plants, 
while  forcing  the  milk  from  nearby  unit 
plants  to  be  hauled  to  distant  plants  for 
manufacturing,  merely  for  pooling 
purposes.  ClvtfC  states  that  this  double 
hauling  of  milk  will  put  a  financial 
burden  on  handlers  who  operate  poo! 
units.  Thus.  CMPC  contends  that  a 
reduction  of  shipping  percentages  is 
necessary  to  prevent  uneconomic  and 
inefficient  shipments  of  milk  from 
distant  supply  plants  solely  for  pooling 
purposes. 

Based  on  supply  and  demand 
estimates.  CMPC  has  requested  that  the 
market  administrator  reduce  the 
shipping  percentages  by  2  percentage 
points  for  the  months  of  August  and 
September  1994.  A  reduction  of  the 
shipping  percentages  for  these  two 
months  is  being  considered  by  the 
Market  Administrator. 

Based  on  the  most  recent  supply  and 
demand  projections,  CMPC  contends  a 
further  reduction  of  shipping 
percentages,  beyond  the  request  to  the 
Market  Administrator,  will  be 
necessary'. 

CMPC  contends  that  in  order  to  make 
the  most  efficient  use  of  available  milk 
supplies,  as  much  as  possible  of  nearby 
milk  supplies  will  have  to  be  utilized 
with  reliance  on  distant  supplies  only 
on  days  when  nearer  milk  supplies  have 
been  exhausted.  For  the  months  of 
August  and  September,  1994,  CMPC 
contends  that  such  efficiencies  can  only 
be  realized  if  the  shipping  standards  for 
individual  plants  and  units  of  supply 
plants  are  reduced  to  zero  percent  of 
receipts,  respectively. 

In  view  of  the  current  supply  and 
demand  relationship,  it  may  be 
necessary  to  reduce  the  supply  plant 
shipping  percentages  as  proposed  to 
provide  for  the  efficient  and  economic 
marketing  of  milk  during  the  months  of 
August  1. 1994.  through  September  30. 
1994. 


List  of  Subfects  in  7  CFR  Part  1030 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Pari 
1030  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat  .11.  as 
amended;  7  U.S.C.  501-674 

Dated:  July  n.  1994. 

Silvio  Capponi, 

Acting  Director.  Dairy  Division 

IFR  Doc.  94-17243  Filed  7-14-94;  8:45  am] 

BILLING  CODE  3410-02-P 


7  CFR  Part  1106 
[DA-94-17] 

Milk  in  the  Southwest  Plains  Marketing 
Area;  Proposed  Temporary  Revision  of 
Certain  Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Ser\'ice. 
USDA. 

ACTION:  Proposed  temporary  revision  of 
rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  reduce  the 
shipping  requirement  for  a  cooperative 
association  that  operates  a  balancing 
plant  under  the  Southwest  Plains 
Federal  milk  order  (Order  106)  for  a  12- 
month  period,  beginning  October  1. 
1994.  The  proposed  action  was 
requested  by  Associated  Milk 
Producers,  Inc.  (AMPI),  which  contends 
the  action  is  necessary  to  prevent  the 
uneconomic  and  inefficient  movement 
of  producer  milk  regularly  associated 
with  the  market. 

DATES:  Comments  are  due  no  later  than 
August  15. 1994. 

ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch, 
Room  2971,  South  Building.  P.O.  Box 
96456.  Washington.  DC  20090-B456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli.  Marketing  Specialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2971,  South 
Building.  P.O.  Box  96456,  Washington. 
DC  20090-6456 (202) 690-1932. 
SUPPLEMENTARY  INFORMATKDN:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
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plant  for  the  period  of  October  1994 
through  September  1995.  In  order  for  a 
cooperative  association's  plant  that  is 
located  in  the  marketing  area  or  in  a 
county  adjacent  to  the  marketing  area  to 
be  a  pool  plant,  the  Southwest  Plains 
order  requires  that  the  cooperative 
deliver  to  pool  distributing  plants  a 
minimum  of  45  percent  ofthe  total 
quantity  of  milk  marketed  by  the 
cooperative,  either  during  the  month  or 
during  the  12-month  period  ending  with 
the  immediately  preceding  month.  The 
order  also  authorizes  the  Director  of  the 
Dairy  Division  to  increase  or  decrease 
this  requirement  by  up  to  10  percentage 
points  if  such  a  revision  is  necessary  to 
obtain  needed  shipments  or  prevent 
uneconomic  shipments  of  milk. 

According  to  AMPI,  Mid-America 
Dairymen  (Mid-Am)  and  AMPI  have 
formed  an  agency  for  the  purpose  of 
pooling  member-producers'  milk.  These 
two  cooperatives  represented  about  73 
perceni  of  the  producers  and  77  percent 
ofthe  milk  pooled  on  Order  106  in  May 
1994.  AMPI  states  that  the  agency  has 
shipped  approximately  40  percent  of  its 
total  receipts  to  pool  distributing  plants 
during  the  past  12  months  and 
_  anticipates  a  similar  demand  for  milk 
during  the  next  12  months.  It  concludes, 
therefore,  that  the  45  percent 
cooperative  association  shipping 
requirement,  which  was  reduced  to  35 
percent  for  the  period  of  October  1, 
1992,  through  September  30, 1994, 
should  remain  at  that  levelfor  the  12- 
month  period  commencing  on  October 
1, 1994. 

AMPI  contends  that,  without  the. 
continuation  ofthe  reduced  shipping 
requirements,  milk  normally  pooled 
under  the  Southwest  Plains  order  wou4d 
become  ineligible  for  pooling  unless  the 
cooperative  made  uneconomic, 
inefficient,  and  unnece.ssarv  shipments 
of  milk  of  fluid  handlers. 

Accordingly,  it  may  be  necessary  to 
reduce  from  45  to  35  percent  the 
delivery  requirement  as  proposed  to 
provide  for  the  efficient  and  economic 
marketing  of  milk  during  the  months  of 
October  1, 1994,  through  September  30. 
1995. 

List  of  Subjects  in  7  CFR  Part  1 1 06 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1106  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat  31 .  as 
amended;  7  U.S.C.  601-674 

Dated:  July  11. 1994. 
Silvio  Capponi,  Jr., 
Acting  Director,  Dairy  Division 
|FR  Doc.  94-17244  Filed  7-14-94:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-I4M-66-AD] 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  4101  airplane^. 
This  proposal  would  require  installation 
of  additional  venting  between  the  flight 
deck  and  the  passenger  compartment. 
This  proposal  is  prompted  by  results  of 
an  engineering  analysis  that  revealed 
there  was  insufficient  venting  in  the 
forward  stowage  and  wardrobe 
assembly.  The  actions  specified  by  the 
proposed  AUare  intended  to  prevent 
injury  to  the  crew  resulting  from 
structural  failure  ofthe  bulkhead 
between  the  flight  deck  and  the 
passenger  compartment  in  the  event  of 
windshield  failure  and  subsequent  rapid 
decompression. 

DATES:  Comments  must  be  received  bv 
September  20, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM-  * 
66-AD,  1601  Lind  Avenue,  S\V., 
Renton,  Washington  98055-4056.     . 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  Information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.  O.  Box  16029. 
Dulles  International  Airport 
Washington,  D.C.  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Bud 
Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056:  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in'the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
^dentify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  Ail  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economte, 
environmental,  and  energy  aspects  of 
the  proposed  rule_.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments.: 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposalwill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-66-AD."  The    . 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate.. 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-66-AD.  1601  Lind  A%enue. 
SW..  Renton.  Washington  '98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  &n  unsafe  condition  niay 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that  results 
of  an  engineering  analysis  have  revealed 
that  there  is  insufficient  venting  in  the 
left  and  right  forward  stowage  and  the 
right  forward  wardrobe  assembly 
between  the  flight  deck  and  the 
passenger  compartment.  This  condition, 
if  not  corrected,  could  result  in  injury  to 
the  crew  due  to  structural  failure  of  the  . 
bulkhead  between  the  flight  deck  and 
the  passenger  compartment  in  the  event 
of  windshield  failure  and  subsequent 
rapid  decompression.  Although  the 
forward  flight  attendant  seat  is  attached 
to  this  bulkhead,  integrity  ofthe 
airplane  hull  is  not  a  risk  factor  in  this 
situation. 

Jetstream  Aircraft  Limited  has  issued 
Service  Bulletin  J41-25-018,  dated 
March  15. 1994.  that  describes 
procedures  for  installing  additional 
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proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as     - 
they  may  desire.  Commurtications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule_.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments,: 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact    \ 
concerned  with  the  substance  of  this 
proposalwill  be  filed  in  the  Rules 
Docket.  - 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-66-AD."'  The    . 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-66-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington '98055^056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  nriay 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that  results 
of  an  engineering  analysis  have  revealed 
that  there  is  insufficient  venting  in  the 
left  and  right  forward  stowage  and  the 
right  forward  wardrobe  assembly 
between  the  flight  deck  and  the 
passenger  compartment.  This  condition, 
if  not  corrected,  could  result  in  injury  to 
the  crew  due  to  structural  failure  of  the 
bulkhead  between  the  flight  deck  and 
the  passenger  compartment  in  the  event 
of  windshield  failure  and  subsequent 
rapid  decompression.  Although  the 
forward  flight  attendant  seat  is  attached 
to  this  bulkhead,  integrity  of  the 
airplane  hull  is  not  a  risk  factor  in  this 
situation. 

Jetstream  Aircraft  Limited  has  issued 
Service  Bulletin  J41-25-018,  dated 
March  15, 1994,  that  describes 
procedures  for  installing  additional 


venting  in  the  left  and  right  forward 
stowage  and  the  right  forward  wardrobe 
assembly.  This  additional  venting 
would  provide  faster  pressure 
equalization  between  the  flight  deck  and 
the  passenger  compartment  in  the  event 
of  a  sudden  depressurization  of  the 
pilots'  compartment.  Faster  pressure 
equalization  will  prevent  structural 
failure  of  the  bulkhead  in  the  event  of 
rapid  depressurization.  The  CAA 
classified  this  service  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §21. 29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreenjent.  Pursuant  to 
-this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
installation  of  additional  venting 
between  the  flight  deck  and  the 
passenger  compartment.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  10  airplanes 
of4J.S.  registry  would  be  aftected  by  this 
proposed  AD,  that  it  would  take 
approximately  40  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $22,000,  or  $2,200  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  IX)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
o.n  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3*— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority-:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49.U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Jetstream  Aircraft  Limited:  Docket  94-NM- 
66-AD. 

Applicability:  Model  4101  airplanes; 
constructors  numtiers  41005  through  41015 
inclusive,  41019  through  41024  ini  iusive, 
41028.  and  41029:  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  injury  to  the  crew  resulting 
from  structural  failure  of  the  bulkhead 
between  the  flight  deck  and  the  passenger 
compartment  in  the  event  of  windshield 
failure  and  subsequent  rapid  decompression, 
accomplish  the  following: 

(a)  Within  525  hours  time-in-service  after 
the  effective  date  of  this  AD.  install 
additional  decompression  vents  in  the  left 
and  right  stowage  and  the  right  forward 
wardrobe  assembly  bulkhead  lietween  the 
flight  deck  and  passenger  compartment  in 
accordance  with  Jetstream  Service  Bulletin 
J41-25-018.  dated  March  15. 1994. 
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(c)  Special  flight 
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ive  methods  of 
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ermils  may  be  issued  in 
21.197  and  21.199  of  the 
ulations  (14  CFR  21.197 

the  airplane  to  a 
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tVashington.  on  July  11. 


Darreil  M.  Pedersor 

Acting  Manager.  Tn  n 
Directorate.  Aircraft  Q 
IFRDoc.  94-17194 
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[Docket  No.  94-NM4-77-AD] 
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AGENCY:  Federal 
Administration, 
ACTION:  Notice  of 
(NPRM). 


summary:  This  do 
adoption  of  a  new 
directive  (AD)  tha 
Raylheon  Corpora 
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Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Corporate  Jets,  Inc.,  Customer 
Support  Department,  Adams  Field,  P.O. 
Box  3356,  Little  Rock,  Arkansas  72203. 
This  information  may  be  e.xamined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  S\V., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-n3, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1100. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall, 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

~  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  llieir  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addre.s.sed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-77-AD.'  The. 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-l 03,  Attention:  Rules  Docket  No. 
94-NM-77-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 


Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Raytheon  Corporate  Jets 
Model  BAe  125-lOOOA  and  Hawker 
1000  series  airplanes.  The  CAA  advises 
that  an  analysis  was  recently  conducted 
which  indicates  that,  due  to  the 
configuration  of  the  floor  venting  system 
currently  installed  on  these  airplanes, 
an  explosive  decompression  could  not 
be  adequately  vented.  This  condition,  if 
not  corrected,  could  result  in  the 
collapse  of  the  floor  and  subsequerit 
injury  to  passengers  and  crew  in  the 
event  of  an  explosive  decompression  of 
the  fuselage. 

Hawker-Raytheon  Corporate  Jets  has 
issued  Service  Bulletin  SB. 53-76- 
3627A,  dated  February  25, 1994,  which 
describes  procedures  for  installing 
Modification  253627A.  This 
modification  entails  adding  two  holes  to 
the  underfloor  diaphragm  at  Frame  lOD. 
This  wiM  increase  the  vent  areas  by  4  sq. 
in. 

Hawker-Raytheon  Corporate  Jets  has 
also  issued  Service  Bulletin  SB.53-8i- 
3661B,  dated  February  25,  1994,  which 
describes  procedures  for  installing 
Modification  253661B.  This 
modification  entails  removing  the 
fiberglass  floor  fill.cover  located 
outboard  of  the  floor  panels  between 
Frames  8  and  lOD,  right-hand.  It  afso 
entails  enlarging  the  existing  lightening 
holes  in  the  right-hand  seat  rail  web 
between  Frames  lOB  and  lOD,  adding  a 
third  hole  to  increase  the  vent  area,  and 
installing  a  new  reinforcing  plate.  The 
manufacturer  recommends  that  this 
modification  be  installed  concurrentiv 
with  Modification  253627A. 

The  CAA  classified  these  service 
bulletins  as  mandatory  in  order  to 
as.sure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §21  29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA,  . 
reviewed  all  available  inforrnation,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
Slates. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 


type  design  registered  irt  the  United 
States,  the  proposed  AD  would  require 
installation  of  Modifications  253627A 
and  253661B.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

The  FAA  estimates  that  19  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  34  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  .U.S.  operators  is 
estimated  to  be  $35,350,  or  $1,870  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no. 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator. would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the . 
location  provided  under  the  caption" 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation;  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
-Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
installation  of  Modifications  253627A 
and  253661B.  The  actions  would  he 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

The  FAA  estimates  that  19  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  34  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  .U.S.  operators  is 
estimated  to  be  $35,350,  or  $1,870  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no, 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator.would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
126T2,  it  is  determined  that  this        •  . 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the . 
location  provided  under  the  caption" 
•ADDRESSES." 

List  of  Subjects  inl4  CFR  Fart  39 

Air  transportation;  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordfngly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR  - 
n.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Raytheon  Corporate  lets  (formerly  British 
Aerospace  pic):  Docket  94-NM-77-AD. 

Applicability:  Model  BAe  125-lOOOA  and 
Hawker  1000  series  airplanes,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  floor  and 
subsequent  injury  to  passengers  and  crew  in 
the  event  of  an  explosive  decompression  of 
the  fuselage,  accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  install  Modification  253627A 
in  accordance  with  Hawker-Raytheon  Service 
Bulletin  SB.53-76-3627A.  dated  February 
25. 1994;  and  install  Modification  2536618 
in  accordance  with  Hawker-Ravtheon  Service 
Bulletin  SB,63-81-3661B,  dated  February  25. 
1994.  These  modifications  shall  be  installed 
concurrently. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Rentori,  Washington,  on  July  11, 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-17195  Filed  7-14-94:  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AWP-19] 

Proposed  Modification  of  Class  E 
Airspace;  Marysville,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Marysville, 
CA.  This  action  would  modify  the 
Marysville.  CA  Class  E  airspace  to 
accommodate  an  Instrument  Landing 
System  (ILS)/standard  instrument 
approach  procedure  (SLAP)  being 
developed  for  Lincoln  Municipal 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  September  1,  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Management  Branch, 
A\VP-530,  Docket  No.  94-AWP-19,  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western-Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California.  An  informal 
docket  may  also  be  examined  during 
normal  business  hours  at  the  Office  of 
the  Manager,  System  Management 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  297-0697. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AWP-19."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
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Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  nunober  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Ant. 

List  of  Subjects  in  14  CFR  Pari  71 

Airspace,  Incorp«7ration  by  referencer 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

follows: 


PART  71— [AMENDED) 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AutboHry:  49  rt.S.C.  iipp.  1348(a),  1.154fj), 
1510.  E.O.  10B54.  24  FR  9565,  3  CFR.  19,59- 
19e3  Cnmp..  p.  38'>:  4«  t ISC  lOfifg);  14  CFR 

§71.1    [Amended] 

2.  The  incorporation  by  refereniB  in 
14  CFR  71.1  of  Federal  Aviation 
Adniini.stralion  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effetitive  Septemlier  16,  1993,  is 
amended  as  fonow.s: 

Purograpb  tiOOH    Class  E  tijti,pacti  ureas 
extending  upward  from  700  feet  er  ;uore 
nhovti  the  aurface  of  the  earth 
»  *  *  »  • 

Marysviile.  Yuba  (jiunly  Airport,  tIA 

(Lat.  39°05'5;)"N.  long.  12r:W11"W) 
Marysviile  Bedle  AI-B,  CA 

(Lat.  agoos'lO"  N,  long.  121°2»>  IT'  W) 
Miirysville  Bp.iIi;  AFB  T.\0\N 

{Lut.  39°08'05"  N,  long.  12t*26'2B"  W) 
M.irysville  VOR/DME 

(Lat.  39°0.5-55"  \.  long.  121°34-23"  W) 
Mustang  VORT.'IC 
(Lat  39°31'53"N,  tong.  119'39-22' IV) 
Th;il  airspace  extending  iipw,ir<l  from  700 
(f»;i  above  the  .surface  within  an  8.7-mJle 
nidins  of  Beale  .AFB  and  2  miles  each  side 
of  a  345°  bearing  from  the  Linroln  Municipal 
Airport  and  within  a  7-mile  radiys  of  Yuba 
Qjiinty  Airport  and  within  7.8  miles  west 
and  4.3  miles  east  of  the  Beale  AFB  TACAN 
342°  raJial  extending  from  the  Beale  AFB 
8.7-mile  radius  to  25  miles  northwest  of  the 
Beale  AFB  T.ACAN  and  within  7  miles  west 
and  4.3  miles  east  of  the  Marj-sville  VOK 
343'  radial,  extending  from  the  Yuba  County 
7-mile  radius  to  10.4  miles  northwest  of  the 
Marysviile  VOR  and  within  7  miles 
southwest  and  4.3  miles  northeast  of  the 
Marysviile  VOR  153°  radial  wrtending  from 
the  Yuba  County  7-miie  radius  to  10.4  miles 
southeast  of  the  VOR.  That  ainpace 
extending  upward  from  1 ,200 feet  above  the 
surface  bounded  on  the  east  by  a  line 
extending  from  lat  40'WOO"  N,  long. 
120°3004  ■  VV;  to  lat.  39*3O0O"  N,  long. 


1 20"30'04"  W;  to  lat  SgnerOO"  N.  long 
120°  1904'  W;  to  lat.  SS-Oy'OO"  N,  long. 
120°iy'(J^"  W.  then  counterclockwise  via  tbi' 
39. 1  -mile  radius  of  the  Mustang  VORTAC  to 
lat.  39°00'00"  N;  Uience  via  lat  39°00'00 "  H, 
to  the  west  boundary  of  V-23;  oa  the  west 
by  the  west  boundary  of  V-23,  on  the 
northwest  by  the  Red  Bluff.  CA.  Class  E 
airspace  area,  and  on  the  north  by  lat. 
40°00'00"  N.  That  airspace  extending  upwani 
from  8.500  feet  MSL  bounded  on  the  south 
.  I)y  lat  40°00'00 "  N,  on  the  west  and 
northwest  by  the  Red  Bluff,  CA,  and 
Maxwell,  CA,  Class  E  airspace  areas,  on  the 
north  by  lat.  40"'45'0O"  N,  and  on  the  east  by 
a  line  extending  from  lat.  40*45'00"  N,  lonj}. 
12T°39'04''  VV;  to  lat.  40°23'00"  N,  long 
121'*39'tM"  W;  to  lat.  40»23'00"  N,  long 
1 21  °25'04  "  VV;  to  lat  40°0000"  N,  long 
121°25'04"  VV.  That  airspace  extending 
upward  fn)ra  10,500  feet  MSL  bounded  on 
the  east  by  long.  120°19'04  "  W;  on  the  south 
by  a  line  extending  firom  lat  39°30'00"  N, 
long  120»19'04"  W:  to  lat.  39''3(rOO"  N.,  long 
1 20'30'04"  W;  to  lat.  40'00'00"  N,  hjilg. 
120*'3O'O4'' W:  to  lat  40''00'«0"  N,  long 
121''25'04"  W:  on  the  west  by  long. 
1 21  ■'25'04  "  VV.  and  on  the  north  1^  lat 
40°45'00"  N.  That  airspace  extending  upw-ani 
from  12.500  feet  M.SL  bounded  on  the  east  Ijy 
long  1 2T'25'04"  VV;  on  the  south  by  lat. 
40°23'0O"  N.  on  the  west  by  long.  t2T3«>'04" 
VV:  and  00  the  north  by  lat.  40°45'l)0"  N 
•  *  •  •  » 

IssuihJ  in  L»»s  .AngHns,  California  on  Itnic 
23.  1W)4. 

Richard  R.  Lien, 

Manager,  Air  Traffic  Division. 

IFR  Doc.  94-17213  Filed  7-14-94;  8:4.5  anil 

BILUNG  CODE  4910-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AWP>-1S] 

Proposed  Establishment  of  Class  D 
and  Class  E4  Ah^space  and 
Modification  of  Class  E2  Airspace: 
Elko,  NV 

AGENCY:  Fetleral  Aviation 

Adinini.stration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  nilemaking. 

SMMIARV:  This  notice  proposes  to 
establish  Cla.ss  D  and  Class  E4  airspai:f 
and  modify  Class  E2  airspace  at  Eiko 
Municipal  Airport— J.C.  Harris  Field. 
Elko,  Nevada.  The  Eiko  County 
Coniniis.sion  is  establishing  an  Airport 
Traffic  Control  Tower  at  this  airport. 
The  intended  effect  of  this  proposal  i.s 
to  provide  adequate  airspace  for 
In.strument  Flight  Rules  (IFR) 
procedures  at  Elko  Municipal  Airport- 
j.C.  Harris  Field,  and  to  require  two-way 
radio  communications  at  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  September  16. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  Iriplirate  to:  Federal 


Aviation  Administration.  Attn: 
Manager.  System  Management  Branch. 
AWP-530.  Docket  No.  94-AWP-18,  Air 
Traffic  Division.  P.O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles. 
California  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Western-Pacific  Region. 
Federal  Aviation  Administration.  Room 
6007. 15000  Aviation  Boulevard, 
Lawndale.  California.  An  informal 
docket  may  also  be  examined  during 
normal  business  hours  at  the  Office  of 
the  Manager.  System  Management 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Register,  System  Management 
Specialist,  System  Management  Branch, 
AVVP-530,  Air  Traffic  Division, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale. 
California  9026r.  telephone  (310)  297- 
1640. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Commentsthat  provide  the  factual  basis 
suppoTting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AWP-18."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  15000 
Aviation  Boulevard.  Lawndale, 
California,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
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Aviation  Administration.  Attn: 
Manager,  System  Management  Branch, 
A\VP-530,  Docket  No.  94-AWP-18,  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western-Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard. 
Lawndale.  California.  An  informal 
docket  may  also  be  examined  during 
normal  business  hours  at  the  Office  of 
the  Manager,  System  Management 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Register,  System  Management 
Specialist,  System  Management  Branch, 
AVVP-530,  Air  Traffic  Division. 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15090 
Aviation  Boulevard,  Lawndale, 
California  90261-,  telephone  (310)  297- 
1640. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AWP-18."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division.  15000 
Aviation  Boulevard.  Lawndale, 
California,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 


contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration..  System 
Management  Branch,  AWP-530,  P.O. 
Box  92007,  Worldway  Postal  Center,  Los 
Angeles,  California  90009. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NRPM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  and  E  airspace  at  Elko 
Municipal  Airport-J.C.  Harris  Field.  An 
airport  traffic  control  tower  is  being 
established  at  the  airport.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  D  and  E  airspace  is  published  in 
paragraphs  5000,  6002  and  6004 
respectively,  of  FAA  Order  7400. 9A. 
dated  June  17,  1993,  and  effective 
September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6. 1993).  The 
Class  D  and  E  airspace  designations 
listed  in  the  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
xoutine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  ofSubiects  in  14  CFR  Fart  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR     - 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(aj. 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959^ 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  byreference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17. 1993.  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  5000    General 


AWP  NV  D  Elko  INew] 

Elko  Municipal  Airport— J. C.  Harris  Field. 
Elko.  NV 
(Let.  40''49'31"  N.  long.  115°47'28"  W) 
That  airspace  extending  upward  from  the 
surface  up  to  and  including  7.700  feet  MSL 
within  a  4.3-mile  radius  of  Elko  Municipal 
Airport-J.C.  Harris  Field,  and  within  1.8 
miles  each  side  of  the  extended  centerline  of 
Runway  23  of  the  Elko  Municipal  Airport-J.C. 
Harris  Field,  extending  from  the  4.3  mile 
radius  to  5  miles  southwest  of  the  airport. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


AUT  NV  E2  Elko  (Revised) 

Elko  Municipal  Airport — J.C.  Harris  Field, 
Elko.  NV 
(Lat.  40"'49'31"N,  long.  115°47'28"W) 
Within  a  4.3  mile  radius  of  the  Elko 
Municipal  Airport  and  within  1.8  miles  each 
side  of  the  247°  bearing  from  the  Elko 
Municipal  Airport-J.C.  Harris  Field, 
extending  from  the  4.3  mile  radius  to  5.2 
miles  southwest  of  the  of  the  Elko  Municipal 
Airport-J.C.  Harris  Field  and  within  1.8  miles 
each  side  of  the  075°  bearing  from  the  Elko 
Municipal  Airport-J.C.  Harris  Field  extending 
from  the  4.3  mile  radius  to  8.3  miles 
northeast  of  the  airport.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


38102 


Panigmph  600*    Ck  ss 
designated  as  an  extension 
surface  arva 


AWP  NV  E4  Elko  fN«  w 


Elko  Municipal  Airpi 
Elko.  NV 

(Laf  40°49'31"N. 

That  airspace  extedd 
surface  within  1.8  mi 
bearing  from  the  Elko  Mun 
Harrii.  Field  extendin ; 
miles  northeast  of  the 
airspace  area  is  effect  ve 
d:-ites  and  times  estab  i 
Notice  to  Airmen.  Th 
will  thereafter  be  con 
the  Airport/Facility  t 


)ng.  115°47'28"VV) 


Issued  in  Loi  Ange 
30.1994. 

Richard  R.  Lien, 

Manager,  Air  Traffic 
Fegion. 

|FR  Doc".  94-17214  Fi 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  141  a^d  142 

RtN  151S-AB21 

Withdrawal  Of  Proposed  Customs 
Regulatforts  Amendments  Relating  To 
Preffling  Of  Entry  Cbcumentation 


agency:  U.S.  CustoAis 
Department  of  the  1 

ACTION:  Notice  oJ  w 


Service, 
reasury. 

thdrawal. 


SUMMARY:  This  docdm 
proposed  amendme  its 
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Ernie  Cunningham 
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CONTACT: 
I  )fRce  of  Insptt:tion 
-0167). 


supplementaut  information: 

Background 

On  November  6,  1991,  Customs 
published  in  the  Federal  Register  (56 
FR  56608)  an  Advance  Notice  of 
Proposed  Rulemaking  stating  that 
Customs  was  considering  amending 
Parts  141  and  1 42  of  the  Customs 
Regulations  (19  CFR  Parts  141  and  142) 
to  limit  merchandise  entry  prefiling 
(that  is.  prior  to  arrival  of  the 
merchandise)  privileges  to:  (1)  entries 
filed  by  entry  filers  who  are  participants 
in  the  Automated  Broker  Fnlerface  (ABI); 
and  (2)  entries  filed  by  non-ABI  entry 
filers  for  merchandise  that  is 
transported  on  carriers  that  are 
participants  in  the  Automated  Manifest 
System  (AMS).  The  document  also  gave 
advance  notice  that  if  this  proposal  is 
adopted.  Customs  would  within  six 
months  of  its  adoption  release 
selectivity  results  (that  is,  a 
determination  whether  a  genomi  or 
intensive  examination  of  merchandise  is 
necessary)  prior  to  carriers'  arrival  only 
to  entry  HJers  whose  merchandise  is 
transported  on  carriers  that  are 
participants  in  A\4S.  Thus,  in  effect, 
while  entry  filers  who  are  participants 
in  ABI  could  continue  to  prefile. 
provisional  releases  would  only  be 
issued  by  Customs  for  merchancHse 
transported  on  AMS  carriers.  The 
document  invited  the  public  to  submit 
written  comments  to  assist  Customs  in 
determining  whether  to  proceed  further 
with  these  proposals. 

On  December  13,  199,1,  Customs 
published  in  the  Federal  Regtsler  (58 
FR  65135)  a  Notice  of  Proposed 
Rulemaking  which,  after  discussing  the 
public  comments  submitted  in  respoiu>e 
lo  the  Advance  Noti«:e  of  Proposed 
Rulemaking  and  noting  that  no 
regulatory  change  was  necessary  to 
implement  the  proposal  to  narrow  the 
category  of  entry  filers  lo  whom 
selectivity  results  would  be  relea.sed 
prior  to  arrival,  set  forth  specific 
proposals  to  amend  §§  141.68(a)(3)  and 
142.2(b)(1)  of  the  Customs  Regulations 
(19  CFR  141.68(a)(3)  and  142.2(b)(1)). 
The  proposed  amendment  to 
§  141.68J(a)(3)  consisted  essentially  of^a 
cross-reference  to  S  142.2(b)(1),  and  the 
proposed  amendment  to  §  142.2(b)(1) 
involved  .settingTorth  three 
circumstances  in  whi«;h  entry 
documentation  may  be  submitted  before 
the  merchandise  arrives  within  the 
limits  of  the  port'wherc  entry  is  to  be 
made.  The  first  two  circumstances  were 
essentially  as  outlined  in  the  Advance 
Notice  of  Proposed  Rulemaking.  The 
third  circumstance,  added  in  response 
to  a  public  comment,  involved  cases 
where,  regard le.ss  of  whether  the  ratrrier 


transporting  the  merchandise  for  which 
the  entry  documentation  is  filed  is  an 
AMS  participant,  there  is  an  AMS 
transmission  through  the  Express 
Consignment  Module  of  Air  AMS 
regarding  that  carrier.  The  Notice  of 
Proposed  Rulemaking  invited  public 
comments  on  the  proposals  which 
would  bn  considered  before  adoption  of 
the  proposals,  and  the  public  comment 
period  closed  on  February  1 1, 1994. 

Ten  letters  were  received  setting  forth 
comments  on  the  proposed  reguld'ory 
amendments.  Although  the  majority  of 
these  commenters  supported,  in 
principle,  one  of  the  underlying 
Customs  goals  of  encouraging  carrier*  to 
automate,  a  number  of  these 
commenters  were  of  the  view  that 
practical  considerations  militated 
against  implementation  of  the  proposals 
under  present  circumstances.  The  cited, 
circumstances  included  the  need  for 
modifications  to  Air  and  Sea  AMS  ta 
deal  with  continuing  operational 
problems,  the  need  to  provide  accefn;  to 
AMS  through  ABI,  and  the  need  to 
address  the  lack  of  adequate 
participation  in  Air  AMS  on  the  part. of 
freight  forwarders  and  deconsoiidators. 
Some  commenters  objected  in  principle 
to  the  approach  of  encourging  one  group 
to  do  something  by  taking  a  benefit 
away  from  another  group,  and  other 
commenters  stated  that  the  proposaii 
would  put  small  trucking  operators  .and 
small  customs  brokers  at  a  competitive 
disadvantage  vis-a-vis  larger  entities 
that  can  more  easily  support  the 
expense  of  becoming  operational  in 
AMS  and  ABI. 

Customs  believes  that  the  comments 
submitted  in  response  to  the  Notice  of 
Proposed  Rulemaking  raise  important 
issues  that  must  he  more  fully  addressed 
before  the  published  propasals  are    ' 
adopted.  Those  comments,  as  well  as 
further  infernal  review  of  this  matter  by 
Customs,  demonstrate  that  the  propased 
changes  to  the  existing  prefiling  policy 
would  require  extensive  programming 
t:hanges  in  .selef;tivity,  AMS.  the 
Automated  Air  Arrival/Departure  Log, 
and  the  yet  to  be  developed  AutomaltHi 
Sea  Arrival/Departure  Log.  Due  to  other 
prog.>-amming  priorities,  including  the 
need  to  address  unresolved  pniblcimi  in 
Air  AMS.  and  because  of  the 
unavailability  of  adequate  personnel 
and  budgetary  resources  to  devote  to  the 
task.  Customs  is  not  at  the  present  time 
in  a  position  to  pursue  such  large-scale 
programming  changes.  Accordingly,  the 
proposals  set  forth  in  the  document 
published  in  the  Federal  Register  .it  58 


FR  65135  on  December  13, 1993.  are 
hereby  withdrawn. 
George  J.  Weisc, 
Commissioner  of  Customs. 
Approv^:  June  24, 1M4. 
Jlohn  P.  Simpson, 

Deputy  A:isifitanl  Secretary  of  the  Treasury. 
IFR  Doc.  94-17147  Filed  7-14-94; 8:45  amf 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

- 

Food  and  Drug  Administration 
21  CFR  Part  102 
[Docket  No.  92P-0476] 

CrakMneat;  Amendment  of  Common  or 
Usual  Name  Regulation 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

— — h • 

StmMARV:  The  Food  and  Drug 
^Administration  (FDA)  is  proposing  to 
amend  the  comnpon  or  usual  name 
regulation  for  crabmeat  by  adding  the 
species  Lithodes  aequitpina  to  those 
listed  in  this  regulation  and  by 
providing  that  the  common  or  usual 
name  of  crabmeat  derived  from  this 
species  is  "Brown  King  crabmeat."  This 
proposal  is  in  response  to  a  citizen 
petition  submitted  by  the  Alaska 
Seafood  Marketing  Institute  (ASMI). 
DATES:  Written  comments  by  September 
13,  1994.  The  agency  proposes  that  any 
final  rule  that  may  issue  based  on  this 
proposal  become  effeciive  30  days  afller 
its  publication  in  the  Federal  Register.    . 
ADDRESSES:  Written  comments  may  be 
sent  to  the  Dockets  Management  Branch  ' 
(HFA-05).  Food  and  Drug 
Admini.stration,  rm.  1-3, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  I.  Snyder,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-16).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204, 202-254-3888. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Crabmeat  LoMinti 

The  Shellfish  Promotion  Committee 
of  ASMI,  1011  Western  Ave.,  suite  603, 
.Seattle,  WA  98104,  filed  a  petition  on 
December  17, 1992,  to  amend  the 
common  or  usual  name  regulation  for 
crabmeat  {§  102.50  (21  CFR  102.50))  to 
provide  that  the  common  or  usual  name 
of  crabmeat  derived  from  the  spe<:ies  L 
aequispina  is  "Brown  King  crabmeat." 

Section  102.50  lists  the  loilowing 
genera  and  species  and  the  as.sociated 
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FR  65135  on  December  13, 1993,  are 
hereby  withdrawn. 
George  J.  Weisc, 
Commissioner  of  Customs. 
Approv^:  )une  24. 1994. 
fohii  P.  Simpson, 

Deputy  Aasifitant  Secretory  of  the  Treasury. 
IFR  Doc.  94-17147  Filed  7-14-94;  8:45  arnl 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  102 
(Docket  No.  92P-0476] 

Crabmeat;  Amendment  of  Common  or 
Usual  Name  Regulation 

I 
AGENCY:  Food  and  Drug  Administration, 
HHS. 
ACTION:  Proposed  rule.         i 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  comtQon  or  usual  name 
regulation  for  crabmeat  by  adding  the 
species  Lithodes  aequispina  to  those 
listed  in  this  regulation  and  by 
providing  that  the  common  or  usual 
name  of  crabmeat  derived  from  this 
species  is  "Brown  King  crabmeat."  This 
proposal  is  in  response  to  a  citizen 
petition  submitted  by  the  Alaska 
Seafood  Marketing  Institute  (ASMI). 
DATES:  Written  comments  by  September 
13,  1994.  The  agency  proposes  that  any 
final  rule  that  may  issue  based  on  this 
proposal  become  effeclive  30  days  after 
its  publication  in  the  Federal  Register.    - 
ADDRESSES:  Written  comments  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-05),  Food  and  Drug 
Admini.stration,  rm.  1-3, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  I.  Snyder,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-16).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204, 202-254-3888. 

SUPPtEMENTARV  (NF0R.MATION: 

I.  Background 

A.  Crabmeat  LnMirv' 

The  Shellfish  Promotion  Cuntmittee 
of  ASM],  1011  Western  Ave.,  suite  603, 
Seattle,  WA  98104,  filed  a  petition  on 
Dw:omber  17, 1992,  to  amend  the 
common  or  usual  name  regulation  for 
crabmeat  (§102.50  (21  CFR  102.50))  to 
provide  that  the  common  or  usual  name 
of  crabmeat  derived  from  the  species  L 
aequispina  is  "Brown  King  crabmeat." 

Section  102.50  lists  the  following 
genera  and  species  and  the  as.so< :iated 


common  or  usual  name  of  their 
crabmeat:  Paralithodes  camtschatica 
and  P.  platypus  as  King  crabmeat;  P. 
brovipes  as  King  crabmeat  or  Hanasaki 
crabmeat;  Erimacrus  isenbeckii  as 
Korean  variety  crabmeat  or  Kcgani 
crabmeat;  and  Chionoecetes  opilio, 
Chionoecetes  tanneri,  Chionoectites 
bairdii,  and  Chionoecetes  angulatus  ns 
Snow  crabmeat.  Thus,  §  102.50  provides 
that  only  the  crabmeat  from  three 
species  of  the  genus  Paralithodes  may 
be  called  "King  crabmeat." 

H)A  has  been  dealing  with  common 
or  usual  name  issues  involving  crabmeat 
since  1954.  hi  the  Federal  Register  of 
April  8, 1954  (19  FR  2013),  FDA 
announced  its  policy  for  the  appropriate 
labeling  of  imported  canned  crabmeat. 
FDA  stated  that  the  term  "King 
crabmeat"  is  an  acceptable  common 
name  for  the  product  prepared  from  any 
one  of  the  above  three  Paralithodes  _ 
species,  and  that  "Hanasaki  crabmeat" 
was  an  acceptable  alternative  common 
name  for  a  product  prepared  from  P. 
brevipes.  FDA  later  codified  these  and 
the  other  common  or  usual  names  for  - 
crabmeat  in  §  102.7  when  it 
promulgated  21  CFR  part  102  in  1973 
(38  FR  6964  at  6966,  March  14,  1973). 
(Section  102.7  was  later  redesignated  as 
§  102.50  (42  FR  14322,  March  15, 
1977)).     , 

FDA's  policy  on  the  labeling  of  the 
crabmeat  of  species  not  listed  in 
§  102.50  is  set  forth  in  the  agency's 
Compliance  Policy  Guide  (CPG 
7108.04).  Under  this  policy,  produces 
derived  from  domestic  sources  that  are 
labeled  as  "crabmeat,"  without 
qualification,  are  generally  accepted  to 
have  been  derived  from  CaUinectes 
sapidus  (blue  crab).  In  other  cases,  the 
agency  encourages  the  use  of  a  prefix 
that  identifies  the  country  where  the 
crab  was  caught  (e.g.,  "Taiwan 
Crabmeat"). 

B.  Common  or  Usual  Name  Provisions 

The  common  or  usual  name  of  a  food 
islhe  prevalent  and  meaningful  name 
by  which  consumers  ordinarily  identify 
a  sp«H,ific  food.  This  vernacular  name 
may  lack  the  specificity  of  the  scientific 
or  technical  name  of  a  food,  but  an 
appropriate  common  or  usual  name 
permits  the  public  to  unambiguously 
distinguish  between  similar  foods  that 
are  available  in  the  marketplace.  The 
common  or  usual  name  of  a  food  may 
be  estabUshed  by  a  history  of  common 
usage  or  by  regulation.  Section  102.5 
requires  that  the  common  or  usual  name 
of  a  food  accurately  identify,  in  simple 
and  direct  terms,  the  basic  nature  of  the 
food  and  its  liiaracterizing  properties. 
The  name  must  be  uniform  among  all 
identii^l  or  similar  products.  In  fact. 


under  §  101.3(b)(1),  a  food  with  a 
common  or  usual  name  that  has  been 
established  by  regulation  is  misbranded 
if  it  is  not  identified  by  that  name. 

Before  establishing  a  common  or 
usual  nui^e  by  regulation,  FDA  must 
conclude  that  the  proposed  name  is  not 
falsa  or  misleading  within  V.iq  meaning 
of  section  403laj  of  the  Federal  Foiid, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
IJ.S.C.  34;Ua))  and  that  the  name  for  the 
food  conforms  with  the  provisions  of 
%  102.5.  Moreover,  to  prevent  confusion 
and  deceptive  ei;onomic  practices,  the 
agency  must  ensure  that  a  proposed 
t;6mmon  or  usual  name  is  not 
inappropriately  similar  to  one  that  has 
already  been  established  by  regulation. 
Therefore,  suitable  identifying  terms  in 
the  proposed  name  are  necessary  to 
ensure  that  consumers  can  distinguish 
••e  product  from  another  similar 
product  (28  FR  10900,  October  11, 
1963). 

In  the  case  of  crabmeat,  the  ixiimnon 
or  usual  name  "King  crabmeat" 
identifies  a  food  with  the  common 
characterizing  properties  that 
consumers  in  the  United  States 
associate  with  the  mejit  of  the  large 
spider  crabs  found  in  the  waters  of  the 
North  Pacific.  The.se  King  crabs,  also 
known  as  "Alaskan  King  Crabs,"  are 
rJiaracterized  by  a  spiny  shell,  six  long 
spidery  legs,  a  large  and  a  small  claw, 
and  a  typical  weight  of  about  AV^ 
Kilograms  (kg)  (10  pounds  (lb))  (Refs.  1 
and  2).  Thus,  the  common  name  "King 
crabmeat"  applies  to  the  meat  derived 
from  any  of  three  scientifically  different 
crab  species  whose  meals  are 
sufficiently  similar  that  consumers 
accept  them  as  being  interchangeable. 

This  proposal,  if  finalized,  will 
establish  a  new  common  or  usual  name 
that  is  similar  to  "King  crabmeat."  FDA 
tentatively  finds,  however,  that  the 
similarity  in  names  will  not  be 
deceptive  betxiuse  the  ASMI  petition 
includes  data  that  show  that  the  meat  of 
L.  aequispina  and  P.  camtschatica  (King 
crabmeat)  are  similar.  Moreover, 
inclusion  of  the  qualifying  prefix 
"brown"  in  the  proposed  common  or 
usual  name  for  the  meat  of  L  aequispina 
will  help  consumers  to  distinguish  that 
crabmeat  from  that  of  the  Parnhthodes 
spp.  Finally,  data  in  the  ASfvB  petition 
also  show  that  "Brown  King  crabmeat" 
is  the  commonly  accepted  name  for  L. 
aequispina. 

C.  Previous  hJng  Crabmeat  Petitions 

FDA  has  previously  denied  petitions 
to  amend  §  102.50  to  permit  the  use 
either  of  the  term  "King  crabmeat"  or  a 
qualified  version  of  that  name  as  the 
common  or  usual  name  of  crabmeat 
from  either  L  aequispina  or  L. 
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B.  Brown  or  Golden  Kiifjg  Crab 

1.  Market  Acceptance  as  King  Crabmeat 

The  ASMI  states  that  L.  aequispina 
has  been  commonly  identified, 
marketed,  and  accepted  as  "Gold," 
"Golden,"  or  "Brown  King  crab"  since 
the  early  1980's,  when  its  fishery  began 
to  develop.  The  ASMI  also  states  that  no 
resistance  or  confusion  has  arisen  from 
the  general  buying  public  concerning 
the  use  of  the  term  "King  crab"  to 
describe  the  product.  The  petitioner 
further  states  that  increased  demand 
and  recent  developments  in  deep  water 
harvesting  technology  have  resulted  in  a 
significant  commercial  fishery  for  L 
aequispina,  and  that,  over  the  last 
decade,  as  the  availability  of  P. 
camtschatica  and  P.  platypus  has 
decreased,  the  demand  for  and  supply 
of  L.  aequispina  has  grown.  The  petition 
states  that  as  a  result  of  these  factors,  L. 
aequispina  has  become  a  major  source 
of  King  crabmeat  in  the  United  States, 
whereas  the  supply  of  crabmeat  from  P. 
camtschatica  and  P.  platypus  has  been 
greatly  reduced  and  is  often  limited  to 
a  few  market  areas. 

As  discussed  above,  FDA  concluded 
in  1978  that  the  use  of  the  term 
"golden"  or  "brown  crab"  for  L. 
aequispina  was  not  sufficiently  common 
in  U.S.  markets  to  be  established  as  the 
common  or  usual  name  for  this  food. 
However,  the  available  evidence  shows 
that,  beginning  in  the  1980's,  the  size  of 
the  commercial  catch  of  L.  aequispina 
has  increased  to  a  large  fraction  of  what 
the  industry  has  called  the  "total  King 
crab  harvest."  For  example,  from  1981 
to  1982,  L.  aequispina  represented  1.4 
percent  of  the  total  Alaskan  King  crab 
catch  [Paralithodes  spp.  plus  L. 
aequispina)  in  the  western  region.  From 
1983  to  1984,  it  represented  21.7 
percent  of  the  total  catch  (see  Docket 
No.  84P-0046). 

In  addition  to  the  information  in  the 
petition.  FDA  has  sought  to  corroborate 
the  general  acceptance  of  L.  aequispina 
as  a  King  crab,  and  that  it  is  commonly 
known  as  "brown"  King  crab,  by 
xonsulting  authoritative  references  on 
nomenclature  for  aquatic  species,  as 
well  as  the  scientific  and  trade 
literature.  All  of  these  sources 
commonly  refer  to  L.  aequispina  as 
either  "golden  King  crab"  or  "brown 
King  crab"  (Refs.  2  and  7  through  12). 

FDA  relied  in  part  on  publications  of 
the  American  Fisheries  Society  ("List  of 
Common  and  Scientific  Names  of  Fishes 
from  the  United  States  and  Canada")  in 
preparing  a  guide  to  acceptable  common 
and  market  name^  for  the  species  of 


food  fish  sold  in  U.S.  interstate 
commerce  that  do  not  have  common  or 
usual  names  established  by  regulation 
(54  FR  12284,  March  24, 1989).  The 
American  Fisheries  Society  Special 
Publication  17,  "Common  and  Scientific 
Names  of  Aquatic  Invertebrates  from  the 
United  States  and  Canada:  Decapod 
Crustaceans,"  addresses  adherence  to 
uniform  scientific  and  common 
nomenclature  of  aquatic  invertebrates 
(Ref.  9).  L.  a'^quispina  is  among  the 
species  recognized  in  this  compilation 
under  the  family  heading  "Lithodidae- 
stone  and  King  crabs."  This  compilation 
also  identifies  this  species  with  the 
common  name  "golden  King  crab." 

Similarly,  a  compilation  that  focuses 
on  the  fishery  region  of  interest. 
"Alaska's  Saltwater  Fishes  and  Other 
Sea  Life.  A  Field  Guide",  prepared  by 
the  National  Marine  Fisheries  Service  of 
the  National  Oceanic  and  Atmospheric 
Administration.  U.S.  Department  of 
Commerce,  identifies  L.  aequispina  as 
"Golden  King  Crab,  Brown  King  Crab,  or 
Deep  Water  Crab"  (Ref.  7).  This  source, 
also  presents  illustrations  and  the 
dimensions  of  the  species  listed. 

A  nomenclatu^  reference  with  an 
international  perspective.  "Fish:  Five- 
Language  Dictionary  of  Fish, 
Crustaceans  and  Molluscs."  lists  L. 
aequispina  as  "golden  King  crab"  (Ref., 
10). 

Literature  unrelated  to  species  j 

identification  or  nomenclature  also       ,  ■ 
distinguishes  L.  aequispina  as  a  King 
crab.  For  example,  a  treatise  dealing 
with  the  diseases  of  aquatic  species, 
"Principal  Diseases  of  Marine  Fish  and 
Shellfish,"  refers  to  this  species  as 
"golden  king  crabs"  (Ref.  11).  Similarly, 
an  article  reporting  a  joint  government/ 
industry  ocean  survey  to  gather 
information  on  the  size  of  L.  aequispina 
at  maturity  is  entitled  "Brown  King 
Crab"  (Ref.  8).  and  regulation$of  the 
Alaska  Board  of  Fisheries  for 
Commercial  Fishing  in  Alaska  identify 
the  species  as  "brown  king  crab"  (Ref. 
15). 

Correspondingly,  trade  periodicals 
dealing  with  the  market  price  and 
availability  of  King  crab  consistently 
classify  or  refer  to  L.  aequispina  as  a 
King  crab  (prefaced  by  either  "golden" 
or  "brown")  and  commonly  regard  it  as 
an  Alaskan  King  crab  (Refs.  2, 12,  and 
13).  Thus,  the  agency  tentatively  finds 
that  these  names  for  L.  aequispina  have 
been  commonly  used  in  the  United 
States  for  about  a  decade,  and  that  this 
usage,  in  contrast  with  the  situation  in 
1978,  supports  the  requested 
amendment  of  §  102.50. 

In  addressing  the  similarities  between 
L.  aequispina  and  P.  camtschatica,  the 
petition  does  not  address  the  value  that 


the  marketplace  ascribes  to  each 
species,  as  reflected  by  the  market 
prices  they  command.  Nor  does  the 
petition  address  whether  establishing 
the  proposed  common  or  usual  name  for 
L.  aequispina  will  affect  the  price  of  its 
meat.  FDA  believes  that  in  the  case  of    - 
unprocessed  raw  products  such  as 
crabs,  consumers  and  crabmeat 
processors  will  normally  pay  a 
comparable  pri<;»  for  similar  products 
•hat  are  equally  desirable.  For  example, 
from  January  1990  to  January  1992. 
prices  for  "King"  crab  legs  and  claws 
(12/14  count)  were  reported  to  have 
varied  from  $2.10  to  $3.85  more  per 
pound  than  those  of  "Brown  King"  (21/ 
24  count)  (Ref.  12).  In  1988,  graded 
sections  of  P.  camtschatica  were  $1.75 
to  $2.00  more  per  pound  than  those  of 
Brown  King  crab  JRef.  13).  Thus, 
although  L  aequispina  is  classified  and 
sold  as  a  King  crab,  the  substantial  price 
difference  between  these  spet;ies  means 
that  they  are  not  typically  regarded  as 
nten.hangeable  foods  by  the 
marketplace. 

A  certain  amount  of  the  price 
differential  between  these  species  may 
be  attributable  to  the  current  scarcity  of 
the  Paralithodes  spp.  However,  FDA 
believes  that  most  of  the  difference  in 
price  is  a  result  of  the  disparity  in  size. 
The  agency  recognizes  that  one  of  the 
primarj'  distinguishing  and  valued 
features  of  Paralithodes  spp.  is  their 
-  large  size  relative  to  other  crabs. 
Therefore,  fair  dealing  and  the  interest 
of  the  consumer  require  that,  among 
other  considerations,  any  crabmeat  that 
is  labeled  either  as  "King  crabmeat"  or 
as  a  variety  of  King  crabmeat  (e.g.. 
Brown  King  crabmeat)  should  be 
derived  from  a  species  of  crab  that  has 
dimensions  that  are  similar  to  those 
which  consumers  associate  with  King 
crab  [Paralithodes  spp.). 

Literature  in  the  petition  (Ref.  7) 
shows  that  the  length  of  JL.  aequispina 
(listed  as  "Golden  King  Crab,"  "Brown 
King  Crab,'  or  "Deep  Water  Crab"), 
measurr-d  across  the  body  shell 
(carap.icf ),  is  23  centimeters  (cm)  (9 
inches  (I.t)),  and  that  its  width  is  up  to 
23  cm  (9  in).  The  respective  carapace 
dimensions  for  P.  camtschatica  and  P. 
platypus  are  given  as:  23  cm  (9  in)  and 
up  to  28  cm  (11  in)  across  the  carapace; 
20  cm  (8  in)  and  up  to  25  cm  (10  in)  in 
width. 

These  dimensions  show  that  while  L. 
aequispina  is  not  as  large  as  the  two 
Paralithodes  spp.,  selected  examples  of 
the  three  species  can  be  comparable  in 
overall  body  size.  The  actual  sizes  of  the 
crabs  generally  available  to  the 
consumer  or  crabmeat  processor, 
however,  are  governed  by  the  size  of  the 
crabs  customarily  found  in  the 
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the  marketplace  ascribes  to  each 
species,  as  reflected  by  the  m.3rket 
prices  they  command.  Nor  does  the 
petition  address  whether  establishing 
the  proposed  common  or  usual  name  for 
L.  otfquispino  will  affect  the  price  of  its 
meat.  FDA  believes  that  in  the  case  of 
unprocessed  raw  products  such  as 
crabs,  consumers  and  crabmeat 
processors  will  normally  pay  a 
comparable  prif»  for  similar  products 
that  are  equally  desirable.  For  example, 
from  January  1990  to  January  1992, 
prices  for  "King"  crab  legs  and  claws 
{12/14  count)  were  reported  to  have 
varied  from  $2.10  to  $3.85  more  per 
pound  than  those  of  "Brown  King"  (21/ 
24  count)  (Ref.  12).  In  1988,  graded 
sections  of  P.  camtschoticv  were  $1.7.5 
to  $2.00  more  per  pound  than  those  of 
Brown  King  crab  JRef.  13).  Thus, 
although  L  aequispina  is  classified  and 
sold  as  a  King  crab,  the  substantial  price 
difference  between  these  spe«;ies  means 
that  they  are  not  typically  regarded  as 
nten.hangeable  foods  by  the 
marketplace. 

A  certain  amount  of  the  pric-e 
differential  between  these  species  may 
be  attributable  to  the  current  scarcity  of 
the  Paralithodes  spp.  However,  FDA 
believes  that  most  of  the  difference  in 
price  is  a  result  of  the  disparity  in  size. 
The  agency  recognizes  that  one  of  the 
primary  distinguishing  and  valued 
features  of  Paralithodes  spp.  is  their 
-  large  size  relative  to  other  crabs. 
Therefore,  fair  dealing  and  the  interest 
of  the  consumer  require  that,  among 
other  considerations,  any  crabmeat  that 
is  labeled  either  as  "King  crabmeat"  or 
as  a  variety  of  King  crabmeat  (e.g., 
Brown  King  cTabmeat)  should  be 
derived  from  a  species  of  crab  that  has 
dimensions  that  are  similar  to  those 
which  consumers  associate  with  King 
'Tab  [Paralithodes  spp.). 

Literature  in  the  petition  (Ref.  7) 
shows  that  the  length  of  I.  aequispina 
(listed  as  "Golden  King  Crab,"  "Brown 
King  Crab. '  or  "Deep  Wafer  Crab"), 
measured  across  the  body  shell 
(carapace),  is  23  centimeters  (cm)  (9 
inches  (i:))),  and  that  its  width  is  up  to 
23  cm  (9  in).  The  respective  carapace 
dimensions  for  P.  camtschatico  and  P 
platypus  are  given  as:  23  cm  (9  in)  and 
up  to  28  cm  (11  in)  across  the  carapace; 
20  cm  (8  in)  and  up  to  25  cm  (10  in)  in 
width. 

These  dimensions  show  that  while  L. 
aequispina  is  not  as  large  as  the  two 
Paralithodes  spp.,  selected  exan)ples  of 
the  three  species  can  be  comparable  in 
overall  body  size.  The  actual  sizes  of  the 
crabs  generally  available  to  the 
consumer  or  crabmeat  processor, 
however,  are  governed  by  the  size  of  the 
crabs  custorriarily  found  in  the 


commercial  catch.  This  size,  in  turn, 
may  be  determined  more  by  the 
minimum  harvestable  size  imposed  for 
a  specific  harvesting  area  or  fishery, 
than  by  the  larger  sizes  that  are  known 
to  exist  but  are  not  «:aught  in  significant 
numbers. 

The  larger  sizes  of  L.  aequispina 
apparently  are  not  caught  in  significant 
numbers  (Ref.  8).  As  a  consequence,  the 
minimum  legal  size  limit  for  har\'est  in 
some  fishery  areas  might  be  reduced  to 
crabs  as  small  as  13.75  cm  (5V:.  in)  in 
carapace  width,  to  make  the  fishery 
commercially  viable  for  L  aequispina 
(Ref.  8).  The  agency  believes  that  these 
factors  may  result  in  cTab  parts  and 
crabmeat  chunks  that  typically  are 
somewhat  smaller  than  those  of  the 
Paralithodes  spp. 

The  petition  states  that  because  eatb 
of  the  species  is  harvested  from 
widespread  areas  in  Alaskan  waters,  the 
size  of  the  crabs  has  always  varied.. To 
compensate  for  this  variation,  the  legs 
and  claws  are  repacked  to  provide 
unifonn  counts  per  AV2-k^  (10-lb)  unit. 
Thus,  the  petitioner  contends  that  the 
retailer  and  the  consumer  will  get  a 
uniform  range  of  sizing  regardless  of 
which  species  oi  Lithodes  or 
Paralithodes  is  pun:hased  as  "Kir)g 
crab."  However,  as  described  above,  the 
generally  lower  market  price  of  L. 
aequispina  indicates  that  providing 
uniform  counts  per  unit  weight  does  not 
tause  processors  and  consumers  to 
accept  its  meat  as  interchangeable  with 
!hat  of  the  Paralithodes  spp. 

2.  Cximparative  Sensory  Testing 

The  petitioner  states  that  in 
establishing  an  appropriate  common  or 
usual  name,  consumers  must  be 
protected  from  deceptive  practices,  but 
that  the  proposed  name  is  justified 
because  there  are  more  similarities  than 
differences  between  L  aequispina 
crabmeat  and  that  of  the  three  spe<:ies  of 
Paralithodes  listed  in  §  102.50.  The 
petition  states  that  the  crabmeat  from  all 
four  species  is  nearly  identic.))  in  flavor, 
texture,  and  color.  The  petition 
describes  a  slight  variation  in  the 
reddish  hue  of  the  carotenoid  layer 
surrounding  the  white  meat  of  each  leg 
segment  of  L.  aequispina  but  states  that 
there  is  a  range  of  the  reddish  hue  in  the 
meat  between  samples  of  any  one 
species.  Photographs  comparing  the 
choked  legs  and  claws  of  L.  aequispina 
and  P.  camtschatico  demonstrate  that 
these  pieces  share  a  similar  color  and 
morphology. 

Consumer  acceptar>ce  studies  were 
conducted  with  a  total  of  158 
individuals  tested  in  three  geographic 
areas  (Chicago,  Los  Angeles,  and  New 
York  City).  Tlie  te.sts  compared  I 


aequispina  with  P.  camtschatiro  by 
rating  consumer  preference,  in  terms  of 
degree  of  "liking."  based  on  the 
appearance  of  previously  frozen  crab 
legs  and  the  taste  and  texture  of  their 
crabmeat,  presented  as  precooked  Kplil 
merus  {the  section  of  the  leg  of  a  king 
crab  which  is  closest  to  the  shoulder 
(Ref.  16))  portions  in  the  shell.  The  test 
panel  also  rated  the  appropriateness  of 
labeling  each  species"  crabmeat  .is  "King 
crab,"  based  on  a  display  of  «;ooked, 
whole  crab  legs.  All  produtis  were  from 
crab  legs  sized  16/20  piwjes  per  4 '/.  kg 
(10  lb). 

The  sensory  charaderistic-s  of  the 
samples  were  evaluated  on  a  hedonic 
siTile,  ranging  from  9  for  "like 
extremely"  to  1  for  "dislike  extremely." 
The  repwrled  average  scores  in  each  of 
the  four  rated  categories  of  "liking" 
(overall  degree  of  liking,  appearance. 
Havor,  and  texture)  for  each  spe«:ies 
were  not  statistically  different  at  the  90 
per«.-ent  txjnfidence  level,  and  these 
average  s«:ores  were  approximal^'ly  7  on 
the  hedonic  scale  (like  moderately)  for 
each  category.  The  averaged  results  thus 
indicate  that  the  panel  members  found 
no  significant  differences  betwf>en  the 
crabmeats  of  the  two  species.  However, 
a  slightly  greater  number  of  responses  in 
the  top  degrees  of  liking  (extremely  and 
very  much)  indicated  a  consistent 
margin  of  preference  for  P.  ramtsrhotiro 
across  these  four  categories. 

Analysis  of  the  data  by  FDA 
confirmed  the  reported  resuhs  but 
found  that  the  results  for  all  of  the 
categories  evaluated  were  dependent  on 
the  order  in  which  the  species  were 
presented  (Ref.  14).  The  ratings  for 
"appearance"  showed  that  the 
respondents  that  were  given  the  P. 
comtschatica  i:r3bmeat  first  rated  it 
significantly  higher  (p  <0.01)  than  they 
rated  L.  aequispina.  When  the  spet.ies 
were  presented  to  other  respondents  in 
the  reverse  order,  L  aequispina  was 
rated  significantly  higher  (p  <  0.01). 
Similarly,  when  rated  for  "flavor,"  P 
cowtschatica  meat  s<.ored  sipnifi.uintly 
higher  (p  <  0,01)  if  presented  first,  while 
the  reverse  order  of  presentation 
resulted  in  flavor  ratings  that  were  alxmt 
the  same  on  average  (p  <0.15).  In  the 
•ase  of  the  rating  for  "overall" 
acc.eptance,  respondents  that  were  given 
P.  camtschatico  crabmeat  first  rated  it 
significantly  higher  (p  <0.001)  than  L. 
aequispina,  while  those  presented  with 
the  products  in  the  reverse  order  railed 
the  two  products  about  the  same  on 
average  (p  <0.15).  A  similar  pattern  was 
found  for  the  "texture"  ratings. 

The  ratings  for  the  appropriateness  of 
labeling  either  crab  as  "King  crab," 
based  onlhe  appearance  of  the  whole 
crab  legs,  resulted  in  a  statistically 


36106  Fedlral  Register  /  Vol.  59.  No.  135  /  Friday,  July  15,  1994  /  Proposed  Rules 


Federal  Register  /  \ 


significant  higher  mea  i  score  for  L. 
aequispina.  However.  ;he  petition  does 
not  state  to  what  degre  b  the  display 
represented  the  most  commonly 
available  leg  sizes  of  each  species. 
Again,  however,  FDA  analysis  of  the 
data  indicated  that  the  order  of 
presentation  appeared  to  affect  the 
results.  Respondents  oaserving  P. 
camtschatica  legs  first  rated  L. 
aequispina  significant  y  higher  (p 
<0.001)  than  P.  camtschatica.  When 
given  in  the  reverse  orier,  the  two 
products  were  rated  al  out  the  same  on 
average  (p  >0.25). 

The  apparent  depen  ience  of  the 
preferences  expressed  by  the  panel  on 
the  order  of  species  presentation  raises 
questions  about  the  adequacy  of  the 
statistical  design  of  thn  study.  However, 
FDA  does  not  believe  i  hat  the  effects 
observed  from  the  ordi  sr  of  species 
presentation  are  of  a  tj  pe  or  an  extent 
that  invalidates  the  ovjrall  test  panel 
results,  which  show  tl  at  the  crabmeats 
are  similar.  For  example,  in  four  of  the 
five  categories  evaluat  sd.  reversing  the 
order  in  which  the  era  imeat  was 
presented  (e.g..  L.  aeqi  \ispina  before  P. 
camtschatica)  did  not  result  in  L. 
aequispina  being  favo  ed  over  P. 
camtschatica,  as  might  be  expected  if 
there  was  a  meaningft  1  correlation 
between  preference  ar  d  order  of 
presentation.  Instead,  hose  served  L. 
aequispina  first  rated  he  two  crabmeats 
about  the  same  on  ave  rage,  suggesting 
that  any  bias  introduo  ;d  by  the  order  of 
crabmeat  presentation  was  not  a 
determining  factor  in  he  overall  panel 
ratings.  Therefore.  FD  \  tentatively 
concludes  that  the  ap|  iroximately 
equivalent  average  sec  res  for  each 
species  in  each  of  the  bur  sensory 
categories  compared  a  "e  valid  findings, 
and  that  they  are  suffi  :ient  to 
demonstrate  that  the  t  ;st  panels  found 
that  the  two  crabmeat; ;  are  similar  foods 
when  compared  for  fli  vor.  texture, 
appearance,  and  over?  11  degree  of  liking. 

Thus,  with  respect  I  o  these  sensory 
attributes,  the  results  ire  consistent  with 
the  conclusion  that  th  i  use  of  the  terms 
"King  crabmeat"  in  th  e  common  or 
usual  name  of  L.  aequ  ispina  is  not 
misleading.  Inasmuch  as  the  proposed 
amendment  will  establish  a  common 
name  for  a  similar  bul  separate  type  of 
"King  crabmeat,"  FD^ ,  tentatively  finds 
that  tests  showing  tha :  consumers 
accept  the  meat  of  L.  (  equispina  as 
identical  to.  or  intercl  angeable  with, 
that  of  the  three  Parol  thodes  species  are 
not  necessary. 

III.  The  Proposed  Re^  ulation 

While  the  petition  s  eeks  to 
demonstrate  the  similarity  between  the 
importantxharacteris  ics  of  L 


aequispina  meat  and  that  of  the  largest 
of  the  Paralithodes  crabs,  the 
petitioner's  proposed  amendment 
requests  the  use  of  a  common  or  usual 
name  other  than  "King  crabmeat." 

FDA  believes  that  the  data  and 
information  submitted  in  the  petition,  as 
well  as  other  information  available  to 
the  agency,  support  a  tentative 
conclusion  that  L.  aequispina  is  now 
widely  accepted  in  the  United  States  as 
a  bonafide  King  crab.  This  tentative 
conclusion  is  based  primarily  on  the  use 
of  the  term  "King  crab"  in  the  names 
commonly  used  to  identify  it  in  the 
scientific  and  trade  literature  (i.e., 
golden,  gold,  brown,  and  deep  water 
King  crab),  as  well  as  its  relative  size 
and  a  decade  of  substantial  sales  and 
acceptance  in  the  United  States  as  a 
type  of  King  crab. 

However,  the  agency  also  recognizes 
that  L.  aequispina  is  a  different  genus 
than  the  species  commonly  known  as 
"King  crab"  in  the  United  States,  and 
that  its  somewhat  smaller  size  and 
lower  market  value  clearly  differentiate 
it  from  traditional  King  crab  of  the 
genus  Paralithodes.  Consequently,  FDA 
agrees  with  the  petitioner,  and  one  of 
the  processors  that  endorsed  the 
petition  by  letter,  that  the  crabmeat  of  L. 
aequispina  should  be  identified  by  a 
qualifying  prefix  that  will  make 
consumers  aware  that  it  is  not  identical 
to  the  King  crabmeat  of  the  three 
Paralithodes  species  listed  in  §  102.50. 
Therefore,  because  the  requested  name 
is  a  modified  form  of  an  established 
common  name  for  a  similar  food,  FDA 
tentatively  concludes  that  the  proposed 
name  will  not  confuse  or  mislead 
consumers.  FDA  has  tentatively 
concluded  the  modified  name  "Brown 
King  crabmeat"  appropriately  sets  this 
product  apart  from  "King  crabmeat," 
and  that  "Brown"  suitably  serves  to 
identify  and  distinguish  this  similar  but 
specific  type  of  crabmeat.  Moreover,  the 
name  "Brown  King  crabmeat"  has  the 
benefit  of  a  history  of  common  use  that 
should  augment  the  recognition  among 
consumers  of  the  differences  between 
these  two  foods. 

The  agency  is  aware  that  L. 
aequispina  also  has  been  commonly 
referred  to  as  "Golden  King  crab." 
Nonetheless,  FDA  discourages  the  use  of 
the  name  "Golden  King  crabmeat," 
because  its  use  as  a  statement  of  identity 
on  food  labels  could  mislead 
consumers.  FDA  believes  that  the  Use  of 
the  prefix  "golden"  connotes  a  superior 
quality  or  premium  grade  of  crabmeat 
jand  thereby  could  unfairly  affect  the    . 
price  that  consumers  are  willing  to  pay 
for  the  product.  Conversely,  the  agency 
tentatively  concludes  that  the  common 
or  usual  name  "Brown  King  crabmeat" 


does  not  convey  similar  ambiguous 
implications  about  the  nature  or  value 
of  the  crabmeat.  FDA  tentatively  finds 
that  this  name  is  consistent  with  fair 
dealing  and  the  interest  of  the  consumer 
and  should  not  unfairly  affect  the  price 
of  L.  aequispina  crabmeat. 

As  provided  by  §  101.3(b)(1).  adoption 
by  FDA  of  the  proposed  amendment 
will  require  that  the  meat  of  L. 
aequispina  be  labeled  as  "Brown  King 
crabmeat."  The  agency  tentatively  finds 
that  the  consistent  use  of  this  term  will 
benefit  consumers  by  providing  a 
consistent  statement  of  identity,  thereby 
precluding  the  use  of  various  potentially 
misleading  names  in  or  on  labels  and 
labeling  pertaining  to  this  food. 

The  common  or  usual  name  "Brown 
King  crabmeat"  will  provide  consumers 
with  a  common  or  usual  name  for  L. 
aequispina  crabmeat  that  not  only 
accurately  identifies  the  basic  nature  of 
the  food  in  simple  and  direct  terms  as 
a  meat  derived  from  a  King  crab,  but 
also  provides  consumers  with  added 
characterizing  information  that  will 
enable  them  to  distinguish  it  from 
traditional  "King  crabmeat." 

Therefore,  after  a  careful  review  of  the 
petition  and  consideration  of  all  of  the 
available  information,  FDA  is  proposing 
to  amend  §  102.50.  by  adding  the 
crabmeat  of  the  species  L.  aequispina, 
identified  by  the  common  or  usual  name 
"Brown  King  crabmeat."  This  proposal 
is  based  in  part  on  the  acceptance  of  L. 
aequispina  as  a  "Brown  King  crab"  by 
the  fishery  industry  and  in  the 
marketplace  and  in  part  on  the 
similarity  of  its  meat  in  taste,  texture, 
and  appearance  with  King  crabmeat,  as 
demonstrated  by  consumer  acceptance 
studies. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 


options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  L.  aequispina  has  been 
marketed  for  10  years  as  golden  or 
brown  King  crab,  FDA  estimates  that 
there  are  no  costs  of  the  proposed  rule 
from  labeling  changes  or  for  any  other 
reason,  the  agency  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  .^cl,  no 
further  analysis  is  required. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(bj(l)  that  this  action  is  of  a 
type  that  does  ftot  individually'or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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1.  "The  Seafood  Handbook.  Seafooii 
Standards.-Esiablishing  Guidelines  for 
Quality, "  published  by  Seafood.Business 
Magazine.  Rocl^land.  NIE.  Journal 
Publications.  1991. 

2.  Miller,  R.J.,  "North  American  Crab 
Fisheries:  Regulations  and  Their  Rationales,"  . 
Fisheries  Bulletin,  74  [3]:623.t976 

3.  Letter  to  Ame  L.  Abrams.  Wendt 
International,  Inc..  from  Joseph  P.  Hile.  FDA, 
April  12,  1982. 

4.  Letter  to  Patrick  J.  Ricci.  Seven  Seas. 
Inc..  from  Joseph  P.  Hile.  FDA.  April  30. 
1984. 

5.  Letter  to  Raquel  B.  Flisfisch,  Embassy  of 
Chile.  ProChile  Chilean^overnment  Trade 
Bureau,  from  Joseph  P.  Hile,  FD.A.  September 
28.1984. 

6.  Letter  to  Charles  O.  Perkins.  Technical 

•  .Services,  New  England  Fish  Corapanv,  from 
Joseph  P.  Hile,  FDA.  September  11, 1978. 

7.  Kessler.  Doyne  \V.,  "Alaska's  Saltwater 
Fishes  and  Other  Sea  Life.  A  Field  Guide. ' 
The  .National  Marine  Fisheries  .Service. 
Alaska  Northwest  Publishing  Co..  Anchorage. 
AK,  p.  27.J985. 

8.  Benveniste.  K..  'Brown  King  Crab," 
Pacific  Fishing,  p.  4A,OciobcTi9R3. 

9.  Williams,  Austin  B,.  Lawrence  G  Abcle. 
et  ak,  "Common  and  Scientific  Names  of 
Aquatic  Invertebrates  from  the  L  nited  States 
and  Canada:  Decapod  Crustaceans.' 
.American  Fisheries  Societv  Spef  ial 
Publication  17,  p.  33, 1989. 

10.  Krane,  W.  "Fish:  Five-Language 
Dictionary  of  Fish,  Crustaceans  and  ^ 
.Molluscs."  Van  NosU-and  Reinhold,  p.  96, 
1986.-                                  ■ 

11.  Sinderinann,  C.  J..  "Principal  Diseases 
of  Marine  Fish  and  Shellfish,"  vol.  2,  2d  ed.. 
Academic  Press,  Inc..  San  Dieco,  CA.p.  193, 
1990. 


Federal  Register  /  Vol.  59.  No.  135  /  Friday,  )uly  15.  1994  /  Proposed  Rules 


36107 


options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
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VII.  Comments 

Interested  persons  may,  on  or  before 
September  13. 1994.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  conTments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copv. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Fart  102 

Beverages.  Food  grades  and  standards. 
Food  labeling.  Frozen  foods.  Oils  and 
fats.  Onions,  Potatoes.  Seafood. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  .  it  is  proposed  that 
21  Cn?  part  102  be  amended  as  follows: 

PART  102— COMMON  OR  USUAL 
NAME  FOR  NONSTANDARDIZED 
FOODS 

1.  The  authority  citation  for  21  CFR 
part  102  continues  to  read  as  follows: 

Authority:  Sees.  201,  403.  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  |2l 
l.S.C.  321,343.371).        ' 

2.  Section  102.50  is  amended  by 
revising  the  table  to  read  as  follows: 

§102.50       Crabmeat. 


Scientific  name  ot 
•         crab 

Common  or  usual  " 
name  of  crabmeat 

Chionoecetes  opilio, 
Chionoecetes 

Snow  crabmeat. 

tanneri, 
Chionoecetes 

bairdii,  and 
Chionoecetes 

■ 

angulatus. 
Efimacrus  isenbeckn  . 

Korean  variety  crat>- 

-      "             .   - 

meat  or  Kegam 
crabmeat 

Scientific  name  ot 

Common  or  usual 

crab 

name  of  crabmeat 

Lithodes  aequispina  .. 

Brown  King  crat> 

meal. 

Paralithodes  brevipes 

King  crabmeat  or 

Hanasaki  cfab- 

meat. 

Paralithodes 

King  crabmeat 

camtschatica  and 

Paralithodes  platy- 

. 

pus. 

Dated:  June  30,  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-17289  Filed  7-14-94;  8:45«!r.| 

BILLING  CODE  4160-01-P 

21  CFR  Parts  203  and  205 

(Docket  No.  92N-0297] 
RIN  09Q5-AC81 

Prescription  Drug  Marketing  Act  of 
1987;  Prescription  Drug  Amendments 
of  1992;  Policies,  Requirements,  and 
Administrative  Procedures;  Reopening 
of  Comment  Period 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule:  reopening  of 

comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  lo 
August  15,  1994  the  comment  period  for 
the  propo.sed  rule  to  establish  agency 
policies  and  requirements,  and  lo 
provide  administrative  pro«;edurts. 
information,  and  guidance  for  sections 
of  the  Prescription  Drug  Marketing  Ai  t 
of  1987  (PDMA)  and  the  Prescription 
Drug  Amendments  of  1992  (PDA), 
which  was  published  in  the  Federal 
Register  of  Monday.  March  14.  1994 
This  action  is  in  response  to  requests  for 
an  extension  of  the  comment  period. 
DATES:  Written  comments  bv  August  15. 
1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INF0RMATK5N  CONTACT: 
May-Lis  A.  Manley,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855.  301- 
594-1046. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  14,  1994  (59 
FR  11842),  FDA  issued  a  proposed  rule 
lo  implement  sections  of  PDM^  and 
PDA.  The  proposed  rule  focuses 
primarily  on  reimportation,  sales 
restrictions,  and  drug  samples.  These 
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In  i^sponse  to  the 
Corp.  requested  a  l-mointh 
the  comment  period 
requested  a  90-  to  120-^ay 
and  Wolf.  Block.  Sch 
Cohen  on  behalf  of  Di 
requested  a  10-day 
organizations  requeste< 
to  respond  to  the  propcsa 
length  and  because  of  c  om 
and  questions  that  nee< 
and  evaluation. 

FDA  has  carefully  cohsi 
requests  and  has  deterr  i 
reopening  the  commen 
August  15, 1994  for  the 
submission  of  meani 
this  proposed  rule,  is  ii 
interest.  A  longer  comnp^nt 
warranted  because  the 
provided  an  extended 
and  because  FDA  pres'ipus 
available  many  of  the 
contained  in  the  propo;  a 
letters  containing  interi  m 
Accordingly,  the  comrrlent 
submissions  by  any  i 
reopened  to  August  15 

Interested  persons 
August  15. 1994,  submi  t 
Management  Branch  (a 
written  comments  rega^ 
proposal.  Two  copies  o 
are  to  be  submitted, 
individuals  may  submii 
Comments  are  to  be  i 
docket  number  found  i 
heading  of  this  documefit 
comments  may  be  seen 
above  between  9  a.m.  ai  i 
Monday  through  Friday . 

Ddtcd  Iu!y  11.  1991 
Michael  R.  Taylor, 

Depu  ty  Commissioner  for 
IFR  Doc  94-17288  Filed  7 
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DEPARTMENT  OF  THE  tffTERlOR 

Bureau  of  Indian  Affairs 

25CFRCh.  I 

Minerals  Management  Service 

30  CFR  Ch.  II 

Geological  Survey 

30  CFR  Ch.  IV 

Bureau  of  Mines 

30  CFR  Ch.  VI 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Ch.  VH 
National  Park  Service 
36  CFR  Ch.  I 
Office  of  the  Secretary 
43  CFR  Sut>tit1e  A 
48  CFR  Ch.  XIV 
Bureau  of  Reclamation 
43  CFR  Ch.  I 

Bureau  of  Land  Management 
43  CFR  Ch.  11 
.  Fish  ar>d  Wildlife  Service 
50  CFR  Chs.  I  and  IV 

Review  of  Existing  Significant 
Regulations 

agency:  Office  of  the  Secretary.  Interior. 
ACTION:  Notice  with  request  for 
comment. 

SUMMARY:  Pursuan*  to  Executive  Order 
12866  (the  "Order"),  the  Department  of 
the  Interior  ("DOl")  announced  its 
intent  on  March  1. 1994,  to  establish 
periodic  reviews  of  all  "significant" 
regulations  published  by  the 
Department  (59  FR  9718).  The  purpose 
of  these  reviews  is  to  ensure  that  all 
significant  DOI  regulations  are  efficient 
and  effective,  impose  the  least  possible 
burden  upon  the  public,  and  are  tailoreS 
no  broader  than  necessary  to  meet  the 
objectives  of  the  program  being 
implemented. 

The  Department  has  determined  to 
review  a  number  of  its  regulations. 
Some  are  being  reviewed  based  upon 
the  Department's  examination  of  its 
regulatory  program.  Others  are  being 
reviewed  in  response  to  the  comments 
received  on  the  March  1  notice  (the 


"Notice"),  or  will  be  reviewed  in  the. 
course  of  upcoming  rulemakings  or 
other  proceedings.  The  purpose  of  this- 
notice  is  to  inform  the  public  of  which 
regulations  are  beiag  reviewedat  this 
time,  to  briefly  discuss  the  comments 
received  pursuant  to  the  March  1 
Notice,  and  to  invite  specific,  detailed 
comments  on  how  the  regulations  under 
review  may  be  revised. 

This  notice  discusses  regulations 
issued  by  the  Bureau  of  Land 
Management,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
(he  Minerals  Management  Service,  the 
Bureau  of  Indian  Affairs,  and  the  Bureau 
of  Reclamation.  Other  bureaus  and 
offices  are  not  discussed  because  no 
comments  were  received  regarding  their 
regulations,  and  it  was  determined  tha« 
either  they  have  no  significant 
regulation  or  review  is  not  appropriate 
at  this  time.  If  you  disagree  and  feel  that 
these  bureaus  and  offices  have 
regulations  that  should  be  reviewed  at 
this  time,  please  contact  the  Office  of 
Regulator)' Affairs  at  the  address  below. 
Similarly,  if  there  are  any  concerns 
regarding  the  plans  or  analyses  set  forth 
below  by  the  various  Departmental 
bureaus  and  offices,  please  also  contact 
the  Office  of  Regulatory  Affairs. 

DATES:  Written  comments  must  be 
received  by  October  13. 1994. 

ADDRESSES:  Please  send  written 
comments  to  Bill  Vincent,  Deputy    " 
Director,  Office  of  Regulatory  Affairs. 
Department  of  the  Interior.  Mail  Stop 
6214  MIB.  1849  C  Street.  NW.. 
Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT; 
Bill  Vincent.  Deputy  Director.  Office  of 
Regulatory  Affairs,  phone  (202)  208- 
5271. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  discussion  of  the 
regulations  that  currently  are  scheduled 
for  review  as  well  as  the  comments 
received  in  response  to  the  March  1 
notice. 

Bureau  of  Land  Management  ("BLM") 

After  assessing  its  regulatory  program 
and  reviewing  the  comments  received  in 
response  to  the  Notice.  BLM  plans  to 
review  the  following  regulations 
contained  in  43  CFR:  Part  1600 
(Planning,  Programming.  Budgeting); 
Group  3200  (Geothermal  Resources 
Leasing);  Group  3400  (Coal 
"  Management);  Croup  3600  (Mineral 
Materials  Disposal);  and  Group  8300 
(Recreation  Management).  Specific 
comments  are  requested  on  these 
provisions.  The  following  is  a 
discussion  of  comments  received  in 
response  to  the  Notice. 


Comments  From  the  Geothermal  Energy 
Industry    .  .  . 

Five  comments  came  from  companies 
producing  or  seeking  to  produce 
geothermal  energy.  The  thrust  of  all  of 
the  comments  was  that  the  BLM  should 
expedite  publication  of  geothermal 
resources  leasing  and  operations 
regulations  that  have  been  in 
development  for  several  years.  These 
regulationsvvere  removed  from  the 
Semiannual  Agenda  of  Federal 
Regulations  (the  "Agenda")  last  winter 
because  we  were  unable  to  forecast  with 
precision  when  work  on  the  rule  would 
be  completed.  This  rule  will  be  restored 
to  the  Agenda  this  summer,  and  internal 
review  of  the  rule  should  begin  in 
October  1994. 

Two  of  these  comments  suggested  that 
a  series  of  industr\-government  forums 
should  take  place  on  these  regulations, 
and  an  industry-government  task  force 
should  be  formed  to  monitor  them  and 
prepare  the  rule.  We  will  consider  the 
use  of  such  forums  during  the  public 
comment  period  on  the  proposed  rule, 
but  any  group  formed  to  reach 
consensus  on  a  proposed  rule  must  be 
in  compliance  with  the  Federal 
Advisory  Committee  Act. 

One  of  the  geothermal  comments  also 
mentioned  other  regulations  as  possible 
candidates  for  review:  43  CFR  Part 
1600 — Planning,  Programming  and 
Budgeting,  and  43  CFR  Part  2800— 
Rights-of-way.  As  mentioned  above. 
BLM  plans  to  review  the  planning 
regulations,  and  draff  revised , 
regulations  are  in  preparation.  They. will 
be  restored  to  the  Agenda  when  it  is 
updated  this  summer. 

There  are  no  current  plans  to  review 
or  amend  the  general  right-of-way 
regulations  implementing  Title  V  of  the 
Federal  Land  Policv  and  Management 
Act  of  W76  (FLPMA)  or  Section  28  of 
the  Mineral  Leasing  Act.  Two  current 
rules  oh  rights-of-way  are  in  review: 
regulations  on  rights-of-way  under  R  S". 
2477,  a  major  DOl  priority,  and  fee 
schedule  regulations  for  nonlinear 
communication  site  rights-of-wav, 
which  are  of  interest  in  the  Congress. 
Reviews  will  not  begin  until  those  two 
rules  are  finalized.       .  .     ! 

Comments  From  the  Oil  and  Gas 

Industry  .  .-.      1     " 

Two  commenters  suggested  review  of 
regulations  on  archaeological  and 
cultural  resource  clearances  for  mineral 
leasing  activities  on  BLM  and  split-      - 
estate  lands.  The  regulations  referred  to 
in  this  comment  are  issued  by  the 
Advisory  Committee  on  Historic 
Preservation  and  implemented  by  BJJvl 
in  cooperation  with  State  Historic 
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Comments  From  the  Geothermal  Energy 
Industry    . 

Five  comments  came  from  companies 
producing  or  seeking  to  produce 
geothermal  energy.  The  thrust  of  all  of 
the  comments  was  that  the  BLM  should 
expedite  publication  of  geothermal 
resources  leasing  and  operations 
regulations  that  have  been  in 
development  for  several  years.  These 
regulationsvvere  removed  from  the 
Semiannual  Agenda  of  Federal 
Regulations  (the  "Agenda")  last  winter 
because  we  were  unable  to  forecast  with 
precision  when  work  on  the  rule  would 
be  completed.  This  rule  will  be  restored 
to  the  Agenda  this  summer,  and  internal 
review  of  the  rule  should  begin  in 
October  1994. 

Two  of  these  comments  suggested  that 
a  series  of  industr\-government  forums 
should  take  place  on  these  regulations, 
and  an  industry-government  task  force 
should  be  formed  to  monitor  them  and 
prepare  the  rule.  We  will  consider  the 
use  of  such  forums  during  the  public 
comment  period  on  the  proposed  rule. 
but  any  group  formed  to  reach 
consensus  on  a  proposed  rule  must  be 
in  compliance  with  the  Federal 
Advisory  Committee  Act. 

One  of  the  geothermal  comments  also 
mentioned  other  regulations  as  possible 
candidates  for  review:  43  CFR  Part 
1600 — Planning,  Programming  and 
Budgeting,  and  43  CFR  Part  2800— 
Rights-of-way.  As  mentioned  above. 
BLM  plans  to  review  the  planning 
regulations,  and  draft  revised . 
regulations  are  in  preparation.  They. will 
be  restored  to  the  Agenda  when  it  is 
updated  this  summer. 

There  are  no  current  plans  to  review 
or  amend  the  general  right-of-way 
regulations  implementing  Title  V  of  the 
Federal  Land  Policy  and  Management 
Act  of  re76  (FLPMA)  or  Section  28  of 
the  Mineral  Leasing  Act.  Two  current 
rules  oh  rights-of-way  are  in  review: 
regulations  on  rights-of-way  under  R  S. 
2477,  a  major  DOI  priority,  and  fee 
schedule  regulations  for  nonlinear 
communication  site  rights-of-wav, 
which  are  of  interest  in  the  Congress. 
Reviews  will  not  begin  u'nt^l  those  two 
rules  are  finalized.       .  . 

Comments  From  the  Oil  and  Cos 
Industry 

Two  commenters  suggested  review  of 
regulations  on  archaeological  and 
cultural  resource  clearances  for  mineral 
leasing  activities  on  BLM  and  split-     - 
estate  lands.  The  regulations  referre<l  to 
in  this  comment  are  issued  by  the 
Advisory  Committee  on  Historic 
Preservation  and  implemented  by  BXM 
in  cooperation  with  Slate  Historic 


Preservation  Officers.  They  are  not 
subject  to  review  or  amendment  by 
BLM,  and  comments  will  be  fonvarded 
to  the  Committee. 

The  commenters  also  suggested  that 
lease  terms  and  rental  payments  be 
suspended  pending  environmental 
reviews,  and  that  BLM  should  not 
consider  exploration  and  production 
wastes  as  hazardous  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  of  1980,  or  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
They  urged  completion  of  rules  revising 
Onshore  Oil  and  Gas  Order  No.  1— 
Approval  of  Operations,  Order  No.  8— 
Well  Workovers,  Completions. 
Abandonments,  and  a  rule  relating  to 
BLM  responsibilities  as  to  oil  and  gas 
operations  on  Forest  Service  lands. 

These  suggestions  are  not  related  to 
the  review  of  existing  significant 
regulations  and  therefore  fall  outside  of 
the  scope  of  the  Order.  Nevertheless,  the 
.following  is  a  brief  statement  regarding 
current  efforts  for  some  of  the 
suggestions.  The  rul6  regarding  Order 
No.  1  will  be  restored  to  the  Agenda 
when  the  program  office  has  finished  its 
review  of  the  draft  prepared  by  BLM's 
standing  field  committee  on  operations. 
The  rule  regarding  Order  No.  8  is 
undergoing  review  within  BLM.  The 
rule  relating  to  Forest  Service  lands  is 
undergoing  review  within  the 
Department's  Solicitor's  Office. 

One  commenter  suggested  that  oil  and 
gas  lease  terms  and  rental  payments  be 
automatically  suspended  pending 
environmental  reviews  affecting  a 
particular  lease  or  unit.  The  current 
regulations  at  43  CFR  3103.4-2  allow 
such  suspensions,  at  the  discretion  of 
the  authorized  officer,  for  the  purpose  of 
conserving  natural  resources.  Although 
this  suggestion  might  be  considered  in 
a  future  review,  making  such  a 
suspension  automatic  would  make  the     - 
process  susceptible  to  abuse.  It  might 
allow  extensions  of  leases  that  are  not 
being  actively  developed  without  proof 
that  the  environmental  review  prevents 
ongoing  or  imminent  development  or 
somehow  threatens  natural  resources. 
Without  further  persuasion  from  the 
public,  this  suggestion  likely  will  not  be 
adopted. 

Tne  comment  regarding  whether  oil 
and  gas  wastes  are  hazardous  has  long 
been  a  matter  of  controversy.  The  matter 
has  not  yet  been  resolved  conclusively 
in  the  courts,  and  may  not  be  until  the 
laws  involved  are  reauthorized  in  the 
Congress.  We  are  continuing  to  work 
with  industry  to  resolve  this  issue. 
One  commenter  requested  to  be 
involved  in  the  preparation  and 
distribution  of  BLM's  Instruction 


Memoranda.  This  is  a  matter  for  review- 
in  the  process  of  reducing  our  internal 
directives  pursuant  to  Executive  Order 
12861.  and  will  be  considered  then. 
Specific  suggestions  for  revising  BLM 
instruction  manuals  may  be  sent  to  the 
Office  of  Regulatory  Affairs  at  the 
address  set  forth  in  the  beginning  of  this 
notice. 

One  commenter  urged  that 
environmental  impact  statements 
("EIS's")  on  rights-of-way  on  public 
lands  for  projects  that  are  otherwise 
wholly  on  private  lands  be  limited 
strictly  to  a  consideration  of  their 
environmental  impacts  on  the  public 
lands  crossed  by  the  rights-of-way.  This 
would  be  counter  to  our  interpretation 
of  the  National  Environmental  Policv 
Act  of  1969  ("NEPA").  which  requires 
that  all  effects  of  a  project  be  considered 
in  reviewing  the  Federal  aspects  of  the 
project. 

The  commenter  also  urged  that 
categorical  exclusions  from 
environmental  review  be  applied  more 
liberally  to  activities  such  as 
geophysical  exploration  and  drilling 
permit  applications,  which  it 
characterizes  as  having  minimal  impact. 
At  43  CFR  3162.5-1,  BLM's  regulations 
require  an  environmental  record  of 
review  or  an  environmental  assessment 
to  determine  whether  an  EIS  is  required 
and  what  terms  and  conditions  need  to 
be  included  in  approved  plans.  Again. 
NEPA  requires  that  all  effects  of  a 
project  be  considered  in  reviewing  the 
Federal  aspects  of  the  project.  Further, 
the  Department's  Solicitor  has  advised 
BLM  to  limit  its  use  of  categorical 
exclusions.  Nevertheless,  categorical 
exclusions  are  listed  in  the  appendix  to 
the  Departmental  Manual,  and  mav  be 
subject  to  our  review  of  internal 
directives  under  E.O.  12861. 

The  commenter  also  suggested  that 
BLM  apply  Administrative  Procedure 
Act  procedures  [i.e.,  public  notice  and 
comment)  to  BLM  State  and  District 
Office  issuance  of  Notices  to  Lessees, 
and  that  oil  and  gas  lease  parcel 
stipulations  identify,  by  specific  legal 
description,  the  lands  covered.  The 
latter  is  a  matter  that  can  be  covered  in 
the  review  of  internal  directives.  The 
former  have  not  been  routinely 
published  in  the  Federal  Register  ior 
public  comment  because  of  their 
geographically  limited  efTect.  In  any 
event,  these  are  not  topics  for  periodic 
review  of  significant  regulations. 

Finally,  a  review  of  43  CFR  Group 
3100  was  requested.  These  rules, 
however,  currently  are  being  reviewed 
through  the  National  Performance 
Review.  The  National  Performance 
Review  has  identified  broad  aspects  of 
the  onshore  oil  and  gas  program  as 
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candidates  for  process  re-engineering. 
Implementation  teams  have  been 
established  to  evaluatej  comments 
received  from  outside  croups  and 
Federal  employees  on  **'ays  to 
streamline  procedures  &nd  make  them 
more  effective.  It  is  liktly  that  these 
teams  will  recommends  changes  to  one 
or  more  sections  of  tha  onshore  oil  and 
gas  regulations  as  a  result  of  their 
evaluations.  Consequently,  no  further 
review  is  necessary  at  jhis  time. 

Comments  From  the  C»al  Industry' 

A  coal  industry  commenter  made  two 
specific  recommendations  regarding 
BLM's  coal  management  regulations:  (1) 
that  BLM  reinstitute  a  ulemaking  that 
was  withdranvn  firom  n  iview  in  1993 
that  would  have  rende  ed  all  coal  lease 
decisions  and  approva  s  in  full  force 
and  effect  pending  apoeal:  and  (2)  that 
BLM  discontinue  its  current  rulemaking 
that  would  amend  coal  logical  mining 
unit  ("LMU")  procedures.  Neither 
recommendation  relates  to  f)eriodic 
review  of  existing  regulations.  Further, 
following  the  recommt  ndations  would 
reverse  two  policy  dec  sions  of  the 
administration.  Nevert  leless.  the 
program  office  is  revie'iving  the  entire 
group  of  coal  managenent  regulations  at 
this  time.  A  proposed  i  ule  that  will 
include  the  LMU  prop  )sal  and  other 
coal  management  provisions  will  be 
scheduled  in  the  upcoining  Agenda, 
revising  the  current  en  tr\'  for  the  LMU 
rule- 

Miscellaaeous 

One  commenter  pro  ided  a  list  of 
regulations  that,  in  the  commenter 's 
view,  adversely  affect    in  a  material 
way  the  economy,  a  se  ;:tor  of  the 
economy,  productivitv ,  competition, 
jobs,  the  environment,  public  health 
safety  (sic),  or  State,  la[:al.  or  tribal 
governments,  orcomir  unities."  Each  of 
the  following  paragrap  hs  is  devoted  to 
the  successive  parts  of  Title  43 
suggested  by  this  comi  iienter  for  review 

1 700 — Program  Man  agement.  This . 
Group  is  divided  into  i  wo  parts.  1720 — 
Programs  and  Objectiv  es.  and  1780 — 
Cooperative  Relations.  The  former  part 
was  removed  from  the  Code  of  Federal 
Regulations  in  a  final  i  ule  pubhshed  on 
June  6, 1994  (59  PR  29  205).  The  latter, 
which  contains  the  re^  ulalions  on 
advisory  committees,  'vas  proposed  to 
be  substantialiy  revise  i  as  part  of  the 
proposed  rule  on  rangi  'land  reform, 
published  on  March  2;i.  1994  (59  FR 
14314).  No  further  rev  ew  of  these 
regulations  is  necessai  y. 

2400 — Land  Classifi  :ation.  Proposed 
legislation  that  would  jmake  these 
regulations  unnecessaly  is  being  drafted 
in  BLM.  Further,  a  proposed  rule 


amending  this  part  currently  is  being 
reviewed  by  the  Department's  Solicitor's 
Office,  it  was  removed  from  the  most 
recent  edition  of  the  Agenda  because  of 
uncertainty  regarding  when  review 
would  be  complete. 

3000-3JMX).  This  grouping  includes  all 
of  the  mineral  development  regulations 
of  BLM.  Of  diese.  Group  3400— Coal 
Management  is  now  being  reviewed,  as 
stated  above,  and  review  should  be 
completed  and  lead  to  new  regulations 
before  1996.  Group  3200— Geothermal 
Resources  Leasing,  as  stated  above,  is 
.being  reviewed,  and  a  proposed  rule 
will  be  scheduled  in  the  upcoming 
Agenda. 

In  addition,  all  of  the  minerals 
regulations  except  for  those  governing 
mining  under  the  mining  law  are  being 
reviewed  for  purposes  of  re\ising  or 
adding  provisions  for  recovery  of 
administrative  costs.  A  proposed  rule 
was  drafted  in  1993,  but  was  withdrawn 
because  of  questions  regarding 
supporting  data  that  arose  during 
internal  review.  New  rules  amending 
some  of  the  cost  recovery  provisions 
relating  to  oil  and  gas  exploration  (part 
of  Group  3100)  and  non-energy  leasable 
minerals  (Group  3500)  may  be  added  to 
the  upcoming  Agenda,  depending  on 
policy  decisions  to  be  made  at  the  DOI 
level  and  involving  the  Office  of  the 
Inspector  General. 

Several  rulemaking  efforts  amending 
portions  of  Groups  3700  and  38tK). 
relating  to  the  mining  law.  have  been 
suspended  pending  the  development  of 
mining  law  reform  legislation  in  the 
Congress.  Moreover,  the  regulations  in 
Group  3600 — Mineral  Materials 
Disposal,  were  the  subject  of  a  final  rule 
prepared  in  1992.  This  rule  was 
suspended  upon  the  change  of 
Administrations  in  1993,  and  the 
regulations  in  this  group  are  now  being 
reviewed.  parJy  in  response  to  audits 
by  the  Office  of  the  Inspector  General, 
and  for  purposes  of  updating  the 
regulations  and  improving  efficiency-. 
This  review  should  be  concluded  by 
1996. 

4100 — Grazing  Administration.  These 
regu  lations  have  been  subject  to  internal 
and  DOI  review,  and  intense  public 
scrutiny,  during  the  last  12  months.  A 
rule  amending  them  is  now  among  the 
highest  priorities  of  the  Secretary  of  the 
Interior,  and  a  proposed  rule  was 
published  on  March  25.  1994  (59  FR 
14314).  There  is  no  need  for  further 
review  of  these  regulations  under 
Section  5  of  the  Executix-e  Order. 

5000-55 10.  This  grouping  comprises 
the  entire  Forestry  Program  regulations 
of  BLM,  including  those  on  free  use  of 
vegetative  resources.  The  regulations 
governing  these  programs  have  been 


undergoing  continual  informal  review 
over  the  past  decade  and  close  public 
scrutiny  and  intense  interest  during  the 
past  18  months  surrounding  the 
formulation  of  the  Secretary's  Forest 
Plan.  As  probleras  are  disclosed,  either 
through  informal  public  input  or 
internal  review,  and  as  l^islation  is 
enacted,  rules  have  been  proposed  and 
promulgated  dealing  with  them.  There 
currently  are  two  rules  undergoing 
review,  one  proposing  regulations  on 
export  and  substitution  of  timber,  and 
the  other  promulgating  regulations  on 
trespass.  We  would  be  happy  to 
consider  specific  public  comments  on 
needed  changes  in  the  forestry 
regulations,  but  there  are  no  plans  for 
systematic  review  of  these  regulations  in 
the  next  2  years,  especially  in  light  of 
possible  funding  and  personnel  cuts  in 
this  program. 

6220— Wildlife  Management.  There 
are  no  regulations  in  this  part  except  for 
a  single  paragraph  stating  a  purpose  for 
regulations  on  primitive  areas,  scenic 
corridors  and  buffer  zones,  and  wild 
and  scenic  rivers.  It  is  not  clear  why  the 
commenter  listed  this  provision  as 
significant,  but  it  is  certainly  a  good 
candidate  for  removal  as  serving  no 
purpose. 

8300 — Recreation  Management.  The 
portions  of  the  recreation  management 
regulations  on  prohibited  acts  are 
currently  undergoing  review  as  part  of 
the  projected  o\'erhaul  of  the  law 
enforcement  regulations  in  part  9260.  In 
addition,  the  entire  recreation 
management  part  will  be  reviewed  for 
purposes  of  efficiency  and  streamlining 
in  the  next  2  years.  Comments  from  the 
public  regarding  this  review  are 
welcome. 

8400 — ^Visual  Resource  Management 
[Reserved!  and  8600 — Environmental 
Education  and  Protection  (Reserved]. 
There  are  no  regulations  at  all  in  these 
groups,  and  it  is  not  clear  why  the 
commenter  listed  these  parts.  The 
headings  and  part  numbers  are  merely 
reserved  for  possible  future  use. 

8500 — Wilderness  Management.  The 
wilderness  management  regulations 
were  thoroughly  reviewed  by  BLM  in'  . 
1992-93.  and  a  proposed  rule  updating 
certain  provisions  is  awaiting  review  in 
the  Office  of  the  Solicitor.  Publication  of 
the  proposed  rule  will  afford  the  public 
an  opportunity  to  make  further 
suggestions. 

9210 — Fire  Management.  There  are  no 
current  plans  to  review  the  fire 
management  regulations.  The  program 
office  currently  is  reviewing  its  internal 
Manual  and  other  guidance.  Moreover. 
most  fire  management  initiatives  arise 
from  State  and  local  governments,  and 
are  carried  out  through  cooperative 


agreements  and  memoranda  of 
understanding.  We  do  not  view  thest} 
regulations  as  significant  under  the 
terms  of  the  Executive  Order,  but  would 
be  happy  to  aixept  specific  comments 
from  the  public  as  to  how  they  may  be 
improved.  We  do  not  anticipate  a  formal 
review,  however,  unless  comments 
.'jrrive  informing  us  of  problems  with  th« 
current  regulations. 

The  commenter  also  suggfisicd  a  " 
procedure  for  conducting  periodii; 
review  of  existing  regulations.  He 
siiggested  that  "DOI  held  numerous 
public  hearings  in  each  of  the  States 
which  are  affected  by  these  regulations'* 
and  that  "DOI  meet  separately  with  each 
individual  county  together  with  the 
businesses  and  industries  within  that 
county  which  are  alTerted  by  these 
regulations."  In  the  BLM  we  meet 
constantly  with  the  public,  formally  .3nd 
informally,  at  all  levels  of  the 
organization-  To  institutionalize  swii 
meetings  in  every  county  for  this 
periodic  review,  however,  would  be 
enormously  expensive  and  time 
consuming.  BLM  therefore  is  strongly 
opposed  to  such  a  procedure. 

Summary  . 

The  following  BLM  regulations  in 
Title  43  of  the  Code  of  Federal 
Regulations  are  scheduled  for  review 
and  specific,  detailed  recommendations 
on  how  these  regulations  should  be 
amended  are  invited. 

Part  1600— Planning,  Programming, 

Budgeting 
Croup  3200 — Ckx>therma!  Resoiirvjes  Li>af  ing 
Group  3400 — Coal  Management 
Group.  3600 — Mineral  Materials  Dispell 
Croup  8300— Recreation  Management 

The  following  regulations  will  not  be 
reviewed  in  the  immediate  future 
because  reviews  haveheen  completed, 
proposed  rules  amending  th«n  either 
have  been  published  or  are  expected  to 
be  published,  or  because  legislation  is 
pending. 

Croup  1700 — Program  Management 
Group  2400 — ClassifMration 
Group  3700— Multiple  Use;  Mining 
Group  3800 — Mining  Claims  uixkr  »h« 

General  Mining  Law 
Group  4100 — Grazing  Administration 
Graup  8500 — Wilderness  Manaf>eni«nt 

The  following  regulations  are  not 
scheduled  for  review,  although 
comments  addressing  them  are 
welcome: 

Pari  9210— Fire  IManagement 

The  following  regulations  are  not 
scheduled  for  review  and  coouBeats  are 
not  being  solicited  through  this  notice 
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agreements  and  memoranda  uf 
understanding.  We  do  not  view  these 
rt^gulations  as  significant  under  the 
tttrms  of  the  Executive  Order,  but  would 
be  happy  to  a(x:ept  sp)ecinc  conin>ents 
from  the  public  as  to  how  they  may  })e 
improved.  We  do  not  anticipate  a  formal 
review,  however,  unless  comments 
arrive  informing  us  of  problems  with  the 
current  regulations. 

The  commenfer  also  suggeslcd  a  ' 
procedure  for  conducting  periodic 
review  of  existing  regulations.  He 
suggested  that  "DOl  held  numerous 
public  hearings  in  each  of  the  States 
which  are  affected  by  these  regulations'* 
ajid  that  "DOI  meet  separately  with  each 
individual  county  together  with  the 
businesses  and  industries  within  that 
county  which  are  affected  by  these 

-  regulations."  In  the  BlAif  we  meet 
constantly  with  the  public,  formally  and 
informally,  at  all  levels  of  the 
organization-  To  institutionalize  siK;h 
meetings  in  every  county  for  this 

■  periodic  review,  however,  would  be 
enormously  expensive  and  time 
consuming.  BLM  therefore  is  strongly 
opposed  to  such  a  pro«;edure. 

Summary 

The  following  BLM  regulations  in 
Title  43  of  the  Code  of  Federal 
Regulations  are  scheduled  for  review 
and  specific,  detailed  re<:ommend3tions 
on  how  these  regulations  should  be 
amended  are  invited. 

fan  1600 — Planning,  Programming, 

Budgeting 
Croup  3200 — Geotbermal  Resoun;es  I>>a«ing 
Group  3400 — Coal  Management 
Group  3600 — Mineral  Materials  Disposal 
Group  8300 — Recreation  M.inagt'menl 

The  following  regulations  will  not  be 
reviewed  in  the  immediate  future 
because  i^eviews  have  been  completed, 
proposed  rules  amending  them  either 
have  been  published  or  are  expected  to 
be  published,  or  because  legislation  is 
pending. 

Croup  1700 — Program  Management 
Group  2400— Classification 
Group  3700 — Muhipie  Use;  Mining 
Group  3800 — Mining  Claim.s  ua<)er  »hi^ 

General  Mining  Law 
Group  4100 — Grazing  Administr<ttiun 
Group  8500 — Wilderness  Management 

The  following  regulations  are  not 
scheduled  for  review,  although 
comments  addressing  them  are 

welcome: 

Part  9210— Fire  Management 

The  following  regulations  are  not 
scheduled  for  review  and  comments  are 
not  being  solicited  through  this  notice 


bei:ause  rules  or  reviews  currently  are 

underway  in  those  areas: 

Group  2800— Use;  Right)W)f  Way 

Group  3100 — Oil  and  Gas  Leasing 

Group  3500-^Manag<iiuent  of  Solid  MincrJs 

Other  Than  C<»1 
Group  5400 — Sales  of  Fop?T.t  Produ«:ts 
Group  550O-  Nonsalr  Disposals 

Bureau  (tf  Reclamalioa 

The  Bureau  of  Reclamation 
(Rticlamatibn)  received  noco*Kments  in 
response  to  the  Department's  fvfarch  1 
Notice.  Nevertheless,  it  lias  identified 
six  significant  regulations  that  meet  the 
Order's  criteria  for  a  significant 
regulation,  and  each  of  these  regulations 
will  be  reviewed.  These  regulations  are: 
"  {1}  43  CFR  part  413  (assessment  by 
irrigation  districts  of  lands  ov^ned  by 
the  United  States.  Columbia  Basin 
Project,  Washington); 

(2)  43  CFR  part  417  (procedural 
methods  for  implementing  Colorado 
River  watta-  conservation  measures  with 
lower  basin  contractors  and  others); 

(3)  43  CFR  part  418  (Newlands 
Reclamation  Project.  Nevada;  Truckee 
River  Storage  Project,  Nevada;  and 
Washoe  Reclamation  Project,  Nevada- 
California  (Truckee  and  Carson  River 
Basins,  CaUfornia-Nevada);  Pyramid 
Lake  Indian  Reservation,  Nevada; 
Stillwater  Area,  Nevada); 

(4)  43  CFR  part  424  (regulations 
pertaining  to  standards  for  the 
prevention,  control,  and  abatement  of 
environmental  pollution  of  Conconully 

'Lake  and  Conconully  Reservoir, 
Okanogan  County,  Washington); 

(5)  43  CFR  part  426  (rules  end 
regulations  for  projects  governed  by 
Federal  Reclamation  Law,  whidi 
currently  are  being  reviewed  and 
revised;  and 

(6)  43  CFR  part  431  (general 
regulations  for  power  generation, 
operation,  maintenance,  and 
replacement  at  the  Boulder  Canyon 
Project,  Arizona/Nevada). 

Reclamation  will  conduct  a  review  of 
each  of  these  regulations.  Any  revisions 
will  be  published  in  the  Fedoal 
Register  with  a  60-day  period  for  public 
comment. 

Regulation  43  CFR  426  is  in  the 
process  of  being  revmtten.  The 
proposed  rule  is  sclieduled  for 
completion  in  Deceml)er  1994,  and  the 
final  rule  is  scheduled  for  completion  in 
August  1995.  The  remaining  rules  will 
be  reviewed  as  expeditiously  as 
possible,  and  completion  of  the  review 
and  any  appropriate  revisions  will  be  no 
later  than  June  30, 1996. 

Office  of  Surface  Mining  Reclainatioa 
and  Enforcement  ("OSM") 

OSM  received  several  comments  in 
response  to  the  Notice.  Based  upon 


these  comments  and  an  indcpendej>t 
assessment  of  its  regulatory  program, 
OSM  is  conducting,  or  will  conduct, 
reviews  of  several  existing  sigjiifi«:ant 
regulations.  The  following  is  a  briof 
discus.sion  of  the  comments  received 
and  the  reviews  that  will  be  condurAed. 

Definition  of  Valid  Existing  Rightft 

OSM  ro<;eiv(id  a  number  of  comm;^.iits 
i-egarding  the  definition  of  valid  existing 
rights.  A  rulemaking  currently  is  being 
conduded  regarding  this  definition,  and 
no  further  review  is  necessary  at  this 
time.  A  noti(>$  of  intent  to  prepare  an 
environmental  impact  statement  was 
published  in  the  Federal  Register  on 
April  28, 1994,  and  the  comment  period 
on  this  notice  expired  on  June  30.  OSM 
is  examining  the  comments  and  is 
proceeding  with  preparation  of  the 
statement  and  the  rule. 

Federal  Ch-ersight/Enforcement  of 
Approved  State  Programs  (Serf ions  842, 
843} 

One  cQinmenler  recommends  that 
OSM  repeal  30  CFR  843.12(a)(2)  to 
eliminate  Federal  NOV  authority  in 
primacy  States.  These  regulations, 
however,  currently  are  being  litigaff^f. 
OSM  does  not  intend  to  lake  any  further 
■  action  until  a  court  decision  is  issued. 

The  comroenter  also  recommends  that 
OSM  require  citizens  to  exliausl  the 
State  program  citizen  complaint  process 
before  any  Federal  involvement  or  use 
of  ten-day  notices.  The  ccMnmenter 
further  recommends  that  OSM  limit 
citizen  review  of  State  permitting 
decisions  to  those  procedures 
established  under  State  programs  for 
that  purpose,  and  eliminate  use  of  ten- 
day  notices  to  address  State  permitting 
issues. 

OSM  has  established  two  task  forces 
which  currently  are  studying  the  entire 
citizen  complaint  and  ten-day  notice 
processes.  This  study  includes  a  review 
of  the  specific  concerns  raised  by  the 
commenter.  The  efforts  of  these  task 
forces  may  culminate  in  recommended, 
changes,  and  OSM  does  not  inteixl  to 
undertake  any  further  action  until  the 
studies  are  completed. 

Bevegetation  Stitxess  Standards 
(Sections  816.1 16/81 7.116) 

A  commenter  identified  three  areas  of 
the  revegetation  success  Standards  for 
change;  1)  The  requirement  to  obtain 
approval  from  other  agencies  for 
planting  and  stocking  plans;  2)  the 
requirement  that  hu^ndry  or 
conservation  practices  be  approved 
through  the  Slate  program  amendments 
process;  and  3)  the  requirement  that 
OSM-approved  statistically  valid 


36112  Fedferal  Register  /  Vol.  59.  No.  135  /  Friday,  July  15,  1994  /  Proposed  Rules 


Federal  Register  /  V( 


iqies 


measurement  techn 
evaluating  revegetatioi  i 
OSM  will  review  th( 
determine  the  need  to 
rulemaking.  Public 
requested  regarding 
Revegetation  Success 
sections  816.116  and 
the  regulations  will  co 
October  1,1994 


be  used  in 
success, 
regulations  to 
jropose 
cofiments  are 

ification  to  the 
!  Standards  for 

.116.  Review  of 
nmence  by 


m  )d 


Hvdrologv:  Water  Qua 
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Roads  (Sections  816. IfO.  816.151. 
817.150.817.1511 


One  commenter  su 
existing  road  design 
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that  OSM  should  refrain  from  exerting 
jurisdiction  over  public  roads. 

OSM  does  not  believe  there  is 
sufficient  justification  to  review  the 
existing  regulations  regarding  road 
design  standards.  OSM  believes  its 
existing  standards,  which  are 
implemented  through  a  two-tiered 
classification  system,  adequately 
address  the  commenters  concerns.  OSM 
plans,  however,  to  undertake 
rulemaking  to  address  the  jurisdictional 
question. 

Regulations  Concerning  Ownership  and 
Control,  Permit  Information,  and  Permit 
Rescission 

Commenters  suggested  that  OSM 
review  regulations  concerning 
ownership  and  control,  permit 
information,  and  permit  rescission. 
These  regulations  currently  are  being 
litigated  and/or  are  in  the  process  of 
being  revised.  OSM  does  not  intend  to 
take  any  further  action  until  pending 
issues  are  decided. 

Water  Impoundments/Sedimentation 
Ponds  (Sections  816.49/817.49.  780.25/ 
846.16} 

A  rulemaking  currently  is  being 
undertaken  and  no  further  review  is 
expected  at  this  time.  A  final  rule 
entered  internal  review  within  OSM  on 
February  7, 1994. 

Backfilling  and  Grading — Nationwide 
Time  and  Distance  Standards 

A  commenter  raises  the  same  issues 
on  the  relevance  of  a  time  standard  and 
the  practicality  of  establishing  national 
standards  for  area  and  contour  mining 
due  to  the  variability  in  geology, 
equipment,  mining  methods,  and 
market  conditions  as  it  previously  did 
in  its  May  25. 1993,  report.  OSM  already 
has  commenced  a  rulemaking  in  this 
area  and  no  further  review  is  required. 

Backfilling  and  Grading — Underground 
Mines  (Sections  817.102/1 06) 

A  commenter  recommends  revising 
existing  regulations  requiring  the 
elimination  of  the  "highwall"  at 
underground  mine  openings.  The 
commenter  notes  that  OSM's  rules  on 
highwall  elimination  and  approximate 
original  contour  restoration  should 
reflect  the  statutory  and  operational 
differences  between  surface  and 
underground  mining.  The  commenter 
recommends  that  OSM  revise  the 
regulations  to  clarify  that  the 
underground  performance  standards  in 
section  516(b)(2)  are  the  relevant 
standards  governing  the  reclamation  of 
mine  openings  and  avoid  the  wholesale 
incorporation  of  surface  mining 
requirements. 


OSM  is  currently  reviewing  its 
Backfilling  and  Grading  rule  and  will 
shortly  implement  an  outreach  plan  to 
discuss  certain  topics.  Public  comment 
regarding  OSM  rules  for  backfilling  and 
grading  highwalls  for  underground 
mines  will  be,  welcome  at  that  time. 

Historic  Properties  (Sections  779.12(b)/ 
7832.12(b) 

A  commenter  recommends  that  the 
rules  should  provide,  with  greater 
clarity  and  certainty,  a  threshold  of 
information  necessary  before  the  State 
Historic  Preservation  Officer  ("SHPO") 
and  regulatory  authority  can  order  field 
investigations  and  surveys  to  identify 
the  possible  existence  of  important 
cultural  and  historic  resources.  The 
SHPO  should  be  subject  to  a  higher 
burden  for  its  recommendations  so  that 
available  information  discloses  a 
substantial  likelihood  that  cultural  and 
historic  resources  eligible  for  listing  in. 
the  National  Register  are  present  on  the 
mine  site. 

OSM  currently  is  pursuing  a 
programmatic  agreement  with  the 
Advisory  Council  on  Historic 
Preservation  that  will  address  the  issues 
raised  by  the  commenter.  A  notice 
announcing  the  availability  of  the 
programmatic  agreement  and  requesting 
comments  was  published  in  the  Federal 
Register  on  June  16, 1994. 

Transfer.  Assignment,  and  Sale  of 
Permits  (Section  774) 

Comments  suggested  that  rules 
relating  to  the  transfer,  assignment,  and 
sale  of  permits  be  reviewed.  A 
rulemaking  currently  is  being 
undertaken  and  no  further  review  is 
necessary. 

Abandoned  Mined  Land  Fee 
Reauthorization  Implementation 

A  commenter  recommends  not 
finalizing  that  aspect  of  the  proposed 
rule  on  the  new  reporting  requirements 
until  it  has  conducted  a  burden  analysis 
and  discussed  with  the  coal  industry  a 
more  realistic  and  less  costly  approach 
for  gathering  information.  For  example, 
OSM  should  clarify  that  the  lessees  of 
the  coal  are  the  owners  for  purposes  of 
identifying  the  owners  of  the  coal  on  the 
AML  form. 

A  final  rule  was  published  in  the 
Federal  Register  on  May  31, 1994. 
Extensive  outreach  efforts  were 
conducted  with  States  and  Tribes  and 
constituent  groups  prior  to  the  drafting 
of  the  proposed  rule.  Further,  the 
proposed  rule  was  subject  to  an 
extended  public  comment  period  via  the 
Federal  Register  process.  All  comments 
received  were  evaluated  carefully  and 
responded  to  as  appropriate  in  the  fmal 


rule,  including  responding  to  a  lengthy 
comment  that  included  references  lo  the 
reporting  burdens  of  industry  as  related 
to  threshold  reporting  requirements. 
Specifically,  the  final  rule  at  30  CFR 
870.5  addressed  the  coal  ownership 
concern  by  specifying  that.  "(i)f  there 
are  several  persons  who  have 
successfully  transferred  the  mineral 
rights,  information  shall  be  providtMl  on 
the  last  owner(s)  in  the  chain  prior  to 
the  permittee,  i.e.,  the  person  or  persons 
who  have  granted  the  permittee  the 
right  to  extract  the  coal." 

Minerals  Management  Service 

The  Minerals  Management  Service 
l"MMS")  received  approximately  40 
public  comments  on  the  Notice.  The 
commenters  cited  specific  sections  of 
the  regulations  and  stated  what  was,  in 
their  opinion,  wrong  with  the  regulation 
and  recommended  bow  to  fix  it.  Since 
the  comments  were  very  specific  they 
will  be  very  useful  to  MMS.  The 
comments  were  also  very  constructive 
and  we  encourage  the  continued  use  of 
this  open  dialogue. 

The  comments  were  almost  equally 
divided  between  MMS*  Offshore 
Minerals  Management  operation  and  its 
Royalty  Management  Program. 
Discus,sed  below  are  those  comments 
that  MMS  either  already  has  started 
some  action,  or  intends  to  initiate  some 
type  of  action  in  the  near  future.  In 
keeping  with  the  need  to  avoid 
paperwork  and  regulations,  MMS  will 
seek  non-regnlatory  solutions  v<hpn?vi>r 
possible. 

If  issues  raised  by  commenters  are  not 
covered  by  one  of  the  listed  areas,  MM.S 
will  conduct  a  separate  review  and 
obtain  input  from  other  offices  in 
headquarters  and  the  Regions.  For    • 
example,  MMS  will  address  <x)ncems 
expressed  in  a  letter  from  the 
Wilderness  So<;iety  about  the  publif; 
input  process. 

Offshore  Minerals  Mnnogemimt 
COMM")  Program 

In  rfc.v;;-.on.se  to  the  public  f;ommenls 
received  on  the  Notice,  the  OMM 
Program  plans  to  review  the  following 
four  sedions  of  OMM  regulations.  The 
first  three  areas  involve  ongoing  reviews 
thai  will  be  expanded  to  cover 
additional  provisions  as  a  resuH  of  the 
(»mnients  received  in  response  to  the 
Notice. 

1   Regulations  applic;able  to 
production  in  deep  water.  (."JO  CFR  Pari 
250,  Subpart  H,  Production) 

Comments  Received — (a)  "Revise 
current  regulations  to  provide  for 
approval  of  extended  flaring  periods 
under  certain  situations  (e.g.,  deepwater 
prospe«ns,  well  tests,  eta)  and  cLirify 
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rule,  including  responding  to  a  lengthy 
comment  that  included  references  to  the 
reporting  burdens  of  industry  as  related 
to  threshold  reporting  requirements. 
Specifically,  the  final  rule  at  30  CFR 
870.5  addressed  the  coal  ownership 
concern  by  specifying  that,  "(i)f  there 
ore  several  persons  who  have 
successfully  transferred  the  mineral 
rights,  information  shall  be  provided  on 
the  last  owner(s)  in  the  chain  prior  to 
the  permittee,  i.e.,  the  person  or  persons 
who  have  granted  the  permittee  the 
right  to  extract  the  cxjal.' 

Minerals  Management  Service 

The  Minerals  Management  Service 
("MMS")  received  approximately  40 
public  comments  on  the  Notice.  The 
commenters  cited  specific  sections  of 
the  regulations  and  stated  what  was,  in 
their  opinion,  wrong  with  the  regulation 
and  recommended  bow  to  fix  it.  Since 
the  comments  were  very  specific  they 
will  be  very  useful  to  MMS.  The 
comments  were  also  very  constructive 
and  we  encourage  the  continued  use  of 
this  open  dialogue. 

The  comments  were  almost  equally 
divided  between  MMS'  Offshore 
Minerals  Management  operation  and  its 
Royalty  Management  Program. 
Discus.sed  below  are  those  comments 
that  MMS  either  already  has  started 
some  action,  or  intends  to  initiate  some 
type  of  action  in  the  near  future.  In 
keeping  with  the  need  to  avoid 
paperwork  and  regulations,  MMS  will 
seek  non-regnlatory  solutions  wherever 
p)os.sible. 

If  issues  raised  by  commenters  are  not 
covered  by  one  of  the  listed  areas,  MMS 
will  conduct  a  separate  review  and 
obtain  input  from  other  officas  in 
headquarters  and  the  Regions.  For 
example,  MMS  will  address  (xmcems 
expressed  in  a  letter  from  the 
VVildemess  Sw;iety  about  the  poblif 
input  process. 

Offshore  Minerals  Mnnogement 
COMM-')  Program 

In  re.sj-.on.se  to  the  public  comments 
received  on  the  Notice,  the  OMM 
Program  plans  to  review  the  following 
lour  sedions  of  OMM  regulations.  Tlie 
first  three  areas  involve  ongoing  reviews 
that  will  be  expanded  to  c-over 
additional  provisions  as  a  result  of  the 
(X»mments  received  in  response  to  the 
Notice. 

1   Regulations  applicjable  to 
production  in  deep  water.  (.lO  (TR  Part 
2.'i0,  Subpart  H,  Production) 

Comments  Feceived — (a)  "Revise 
current  regulations  to  provide  for 
approval  of  extended  flaring  periods 
under  certain  situations  (e.g.,  deepwater 
prospe«is,  well  tests,  etc.)  and  iLirify 


3611:$ 


criteria  for  flaring  or  venting  small 
amounts  of  gas." 

(b)  "Revise  requirements  associated 
with  subsea  installations  such  as  valve 
arrangement  and  closure  time 
requirements  for  U.SV's  ar>d  associated 
SCSSVs." 

Action  P/onned— Formation  x)f  a  Task 
Force  to  evaluate  deepwater  issues. 

Timetable — Task  Force  expected  to 
complete  a  draft  report  in  )uiy  or  August 
1994. 

2.  Regulations  applicable  to  blowout 
preventer  ("BOP")  test  procedures  and 
frequency.  (30  CFR  250.56  and  57) 

Comments  Received— "Revise  BOP 
testing  regulations  to  allow  for  less 
frequent  and  shorter  tests.  Allow  14  day 
BOP  test  interval  vs.  current  7 
day  •   *   *" 

Action  Planned— The  MMS  has 
established  a  workgroup  to  study  BOP 
system  maintenance  and  reliability.  The 
workgroup  is  also  looking  at  testing 
time.s. 

Timetable — ^The  workgroup  expects  to 
complete  data  analysis  by  November 
1994. 

3.  Regulations  governing  safety  and 
pollution  prevention  equipment.  t30 
CFR  250.126) 

Comments  Received — "Reduce 
a.ssociated  administrative  burden  on 
lessees  and  0[)erators  by  eliminating 
unnecessary  record  keeping 
requirements  (i.e.,  inventory  lists, 
praperwork  notifications,  etc.)." 

Action  Planned— MMS  intends  to  use 
a  negotiated  rulemaking  as  pari  of  this 
nniew. 

Timetable — A  "Convener"  has  been 
appointed  and  has  initiated  discussions 
with  interested  parties.  The  first 
meeting  of  the  participants  is  planned 
for  September  1994. 

4.  Regulations  governing  conservation 
of  resources  and  diligence.  (30  CFR  Part 
250.  Subpart  K,  Oil  and  Gas  Production 
Rates  and  Subpart  M,  Unitization). 

Comments  Received — {a]  "Revise 
Suspension  of  Production  approval/ 
lease  holding  criteria  *  *   *' ,  (b)  "Relax 
re.strictions  on  comminglir.^  reservoirs 
in  a  comrtion  wellbore  *  *   * ",  (c) 
"revise  current  regulations  to  provide 
for  approval  of  extended  flaring  periods 
,etc. 

Action  Planned — Initiate  a  review  of 
the  issues  raised.  Review  may  consist  of 
forming  a  workgroup. 

Timetable — Begin  review  in  Fall  of 
1994. 

Royalty  Management  Progmm  VRMP'j 

The  RMP  plans  to  review  the 
following  regulations: 

1.  Regulations  applicable  to  valuation 
of  oil  and  gas  produced  from  unitized/ 
communitized  properties  (Take  vs 


Entitlements).  Also,  regulations 
applicable  to  non-arm's  length  sales.  J30 
CFR  202) 

Comments  fl«?ceiverf— "Regulations 
concerning  Takes  vs.  Entitlements  are 
confusing  and  make  compliance 
difficult*   *  *  valuing  gas  under  a  non- 
arm's  length  transaction  is  burdensome 

Action  Planned — Form  a  workgroup 
vyith  representation  from  v.arious 
sources  to  arrive  at  a  consensus  and 
develop  a  Negotiated  Regulation. 

Timetable — First  meeting  of 
participants  in  the  negotiated 
rulemaking  process  was  held  in  Denver. 
Co.  on  June  15.  1994. 

2.  Regulations  clarifying  the 
responsibilities  of  payors  and  lessees. 
(.30  CFR  218  and  211) 

Conmients  Received — "Existing 
regulations  are  UAclear  as  to  the 
obligations  and  liabilities  of  payors  ai>d 
lessees." 

Action  Planned — A  workgroup  has 
been  assembled  to  review  the  options 
.  associ^ed  this  issue. 

Timetable— A  Proposed  Rule  on 
PayoF  Responsibilities  is  being  drafted. 
Projected  publishing  date  is  late  1994. 

3.  Regulations  establishing  pro<.edure(. 
for  obtaining  refunds  and  credits  of 
excess  payments  made  under  Federal 
mineral  leases  on'the  Outer  Continental 
Shelf  (OCS)  which  are  subject  to  seiiion 
10  of  the  OCS  Lands  Aci.  (30  CFR  2.30) 

Comment's  Received — "Indufrtry  has 
difficulty  complying  with  2  year 
limitation  on  refunds  *  •  *." 

Action  Planned — Regulations  have 
been  drafted  to  address  certain  aspects 
ofse<:tion  10  refunds. 

Timetable— A  Final  Rule  on  Offsets, 
Recoupments  and  Refunds  of  Excess 
Payments  of  Royahies.  Rentals, 
Bonuses,  or  Other  Amounts  under 
Federal  offshore  Mineral  Leases. 
Projected  publi.shing  date  is  Fall  1994 

4.  Streamlining  the  MMS 
Administrative  Appeals  process.  (30 
CFR  290) 

Comments  Received— The  process  has 
been  criticized  for  taking  too  long. 

Action  Planned — A  couple  of  studies 
have  been  performed  to  review  the 
different  core  processes  in  the  Appeal 
function.  Some  streamlining  revisions 
have  been  implemented  and  further 
studies  are  continuing. 

Timetable — Review  and  streamlining 
of  appeals  process  is  ongoing.  Meetings 
are  being  held  and  internal  processes 
being  reviewed.  Most  recent  effort  is 
determining  whether  Alternative 
Dispute  Resolution  could  be  an  efTe«;tive 
tool  in  the  Appeal  process. 

Bureau  of  Indian  Affairs  ("BLA**) 

BIA  received  no  comments  in 
response  to  the  Notice.  Nevertheless. 
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land;) 


BIA  will  review  the 
regulations:  25  CFR 
way  over  Indian 
(issuance  of  patents  i 
competency,  removal 
and  sale  of  certain  In( 
Part  168  (grazing  regul 
Hopi  Partitioned  Land 
CFR  Part  83  (procedufes 
that  an  American  Ind 
an  Indian  tribe). 

Each  regulation  wi 
before  December  31. 
whether  it  should  be 
reviews  will  be  held 
meeting  between  the 
Management  Support 
Office  and  the  related 
Results  of  the  review? 
submitted  in  writing 
of  Management  Support 
Department's  Office 
Affairs  as  soon  as  pos ; 
conclusion  of  the  last 

Dated:  July  1,  1994. 
Bill  Vincent, 

Deputy  Director.  Office 
IFR  Doc.  94-17228  Filed 

BILLING  CODE  431»-10-M 


following 

169  (rights-of- 

25  CFR  Part  152 

fee.  certificates  of 

of  restrictions. 

ian  lands);  25  CFR 

ations  for  the 

s  area);  and  25 
for  establishing 

an  group  exists  as 


be  reviewed 
■  994  to  determine 
evised.  The 
(  uring  a  joint 
division  of 
the  Solicitor's 
program  office, 
shall  be 
rom  the  Division 

to  the 
Regulatory 
ible  after  the 
review  meeting. 


c  ' Regulatory  Affairs. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Seryice 

26  CFR  Part  1 

(FI-10-94] 
RIN  1545-AS54 

Real  Estate  Mortgage  Investment 
Conduits;  Hearing  Caincellation 

agency:  Internal  Reve^iue  Service  (IRS). 

Treasury. 

action:  Cancellation  i 

hearing  on  proposed 


SUMMARY:  This  docunnlent 
notice  of  cancellation 
hearing  on  proposed 
to  real  estate  mortgage 
conduits. 


DATES:  The  public  he4' 
scheduled  for  Friday, 
beginning  at  10  a.m.  i; 
FOR  FURTHER  INFORMAl  ION 
Carol  Savage  of  the  Re  i 
Assistant  Chief  Couns  tl 
(202) 622-8452  or  (20^) 
toll-free  numbers). 


SUPPLEMENTARY  INFORIjlATION 
subject  of  the  public 
regulations  under  sect  on 
Internal  Revenue  Cod« 
proposed  rulemaking 
hearing  appearing  in 
Register  for  Wednesd^ 


Federal  Register  /  \k 


cf  notice  of  public 
r  jgulations. 


provides 
Df  a  public 

lations  relating 
investment 


r>gu 


ing  originally 
uly22. 1994. 
cancelled. 

CONTACT: 
ulationsUnit. 

(Corporate). 

622-7190 (not 


The 
h  jaring  is  proposed 
860G  of  the 
A  notice  of 
nd  public 
Federal 
•  April  20, 1994. 


tie 


(59  FR  18772).  announced  that  the 
public  hearing  on  the  proposed 
regulations  would  be  held  on  Friday, 
July  22. 1994.  beginning  at  10  a.m.,  in 
the  Internal  Revenue  Service 
Auditorium.  Seventh  Floor.  7400 
Corridor.  Internal  Revenue  Service 
Building.  1111  Constitution  Avenue. 
NW.,  Washington.  D.C. 

The  public  hearing  scheduled  for 
Friday,  July  22.  W94.  is  cancelled. 
Jacquelyn  B.  Burgess, 

Alternate  Federal  Register  Liaison  Officer, 

Assistant  Chief  Counsel  (Corporate). 

(PR  Doc.  94-17148  Filed  7-14-94;  8:45  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION;  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Indiana 
regulatory  program  (hereinafter  referred 
to  as  the  "Indiana  program")  under  the 
Surface  Mining  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
(#93-2  Continuation)  consists  of 
revisions  to  the  Indiana  rules 
concerning  show  cause  orders  and 
adjudicative  proceedings  for  the 
suspension  and  revocation  of  permits. 
The  amendment  is  intended  to  revise 
the  Indiana  program  to  be  consistent 
with  SMCRA  and  the  corresponding 
Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.S.T.  August  15. 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  August  9.  1994.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m..  E.S.T.  on  August  1.  1994. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Roger  W. 
Calhoun,  Director.  Indianapolis  Field 
Office  at  the  first  address  listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 


holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contracting  OSM's 
Indianapolis  Field  Office.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  Room  301, 
Indianapolis,  Indiana  46204, 
Telephone:  (317)  226-6166; 

Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  Room  C256.  Indianapolis. 
Indiana  46204.  Telephone:  (317)  232- 
1547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoun.  Director, 
Indianapolis  Field  Office,  Telephone: 
(317) 226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the  . 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26,  1982.  Federal  Register  (47 
FR  32071).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  914.10.  914.15.  and  914.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  June  15. 1994 
(Administrative  Record  No.  IND-1374), 
Indiana  submitted  the  final-adopted 
language  of  program  amendment  #93-2 
concerning  show  cause  orders  and 
adjudicative  proceedings  for  the 
suspension  or  revocation  of  permits. 
OSM  published  a  final  rule  notice 
approving,  with  an  exception,  Indiana's 
program  amendment  #93-2  on 
November  18,  1993  (58  FR  60783).  In 
that  notice,  OSM  required,  at  30  CFR 
914.16(d),  an  amendment  to  the  Indiana 
program.  Indiana's  submittal  of  the 
final-adopted  language  of  amendment 
#93-2  contains  Indiana's  response  to  the 
required  program  amendment  at  30  CFR 
914.16(d)  and  other  changes  made  by 
Indiana.  Since  Indiana's  final  adoption 
of  amendment  #93-2  occurred  after 
OSM  published  its  approval  of  #93-2, 
any  changes  Indiana  made  to  the 
language  approved  by  OSM  on 
November  18, 1993,  must  be  considered 
by  OSM  to  be  the  subject  of  a  new 


proposed  amendment.  In  addition  to 
nonsignificant  wording  and  paragraph 
notation  changes,  the  proposed 
iamendments  are  summarized  as  follows. 

J.  310  lAC  0  6-1-5    Petition  for  Review: 
Besponse 

Indiana  is  making  numerous  changes 
to  this  section.  Subsection  5(c)  is 
rewarded  to  provide  that  when  the 
director  of  the  Indiana  Department  of 
Natural  Resources  (IDNR)  determines 
that  a  permit  issued  pursuant  to  IC  13- 
4.1  and  310  lAC  12  should  be 
suspended  or  revoked,  the  director  of 
the  IDNR  (or  a  delegate  of  the  dire<;tor) 
shall  issue  to  the  permittee  an  order  to 
show  cause  why  the  permit  should  not 
be  revoked  or  suspended.  Deleted  from 
this  paragraph  is  reference  to  IC  4-21.5- 
3-8. 

In  subsection  5(c)(2),  the  words 
"alleged  in  the  order  to  show  cause"  are 
added  after  the  word  "violatiojis." 

In  subsection  5(c)(2)(B)  a  reference  to 
310  lAC  12  is  added  at  the  end  of  the 
sentence. 

In  subsection  5(e),  the  first  sentence  is 
reworded  by  referring  to"an  order  to 
show  cause."  The  word  "service"  is 
deleted  and  replaced  by  "permittee's 
receipt  of  the  order  to  show  cause." 

SuDsection  5(e)(1)  is  amended  by 
deleting  the  words  "as  described  in" 
following  the  word  "violations." 
Reference  to  310  lAC  12  is  added 
following  the  second  reference  to  IC  13- 
4.1. 

The  language  in  5(e)(1)(A)  is  amended 
to  provide  "that  the  facts  alleged  in  the 
order  to  show  cause  constitute  a  pattern 
of  violations." 

In  subsection  5(e)(1)(C),  the  words  "to 
comply  with  IC  13-4.1,  310  LAC  12.  or 
any  permit  condition  required  by  IC  13- 
4.1  or  310  lAC  12"  are  added  at  ihe  end 
of  the  clause. 

Subsection  5(f)  is  amended  by 
replacing  the  word  "response"  with  "an 
answer."  The  word  "permittee's"  is 
added  before  the  word  "receipt."  "Show 
cause  order"  has  been  amended  to  read 
"order  to  show  cause." 

In  subsection  5(g)(1),  "a  response"  is 
replaced  by  "an  answer."  A  new  second 
sentence  is  added  to  read  "|t|he 
proceeding  is  commenced  when  the 
permittee  files  an  answer  under 
subsection  (e)."  In  the  third  sentence  the 
phrase  "complaint  and  proposed  order" 
is  changed  to  "order  to  show  cause." 

Subsection  5(g)(2)  is  amended  to 
provide  that  the  administrative  law 
judge  (ALJ)  shall  "issue  findings  and  a 
wTitten  recommendation  to  the 
commission  that  the  permit  either"  be 
suspended  or  revoked.  Prior  to  this 
change,  the  language  provided  that  the 
ALJ  shall  "order  the  permit  either 
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proposed  amendment.  In  addition  to 
nonsignificant  wording  and  paragraph 
notation  changes,  the  proposed 
iamendments  are  summarized  as  follows. 

1.  310  lAC  0  6-1-5    Petition  for  Review: 
Response 

Indiana  is  making  numerous  changes 
to  this  section.  Subsection  5(c)  is 
rewarded  to  provide  that  when  the 
director  of  the  Indiana  Department  of 
Natural  Resources  (IDNR)  determines 
that  a  permit  issued  pursuant  to  IC  13- 
4.1  and  310  lAC  12  should  be 
suspended  or  revoked,  the  director  of 
the  IDNR  (or  a  delegate  of  the  dire<;tor) 
shall  issue  to  the  permittee  an  order  to 
show  cause  why  the  permit  should  not 
be  revoked  or  suspended.  Deleted  from 
this  paragraph  is  reference  to  IC  4-21.5- 
3-8. 

In  subsection  5(c)(2).  the  words 
"alleged  in  the  order  to  show  cause"  are 
added  after  the  word  "violatiojis.  ' 

In  subsection  5(c)(2)(B)  a  reference  to 
310  lAC  12  is  added  at  the  end  of  the 
sentence. 

In  subsection  5(e),  the  first  sentence  is 
reworded  by  referring  to  "an  order  to 
show  cause."  The  word  "service"  is 
deleted  and  replaced  by  "permittee's 
receipt  of  the  order  to  show  cause." 

SuDsection  5(e)(1)  is  amended  by 
deleting  the  words  "as  described  in" 
following  the  word  "violations." 
Reference  to  310  lAC  12  is  added 
following  the  second  reference  to  IC  13- 
4.1. 

The  language  in  5(e)(1)(A)  is  amended 
to  provide  "that  the  facts  alleged  in  the 
order  to  show  cause  constitute  a  pattern 
of  violations." 

In  subsection  5(e)(1)(C),  the  words  "to 
comply  with  IC  13-4.1,  310  lAC  12,  or 
any  permit  condition  required  by  IC  13- 
4.1  or  310  lAC  12"  are  added  at  the  end 
of  the  clause. 

Subsection  5(f)  is  amended  by 
replacing  the  word  "response"  w  ith  "an 
answer."  The  word  "permittee's"  is 
added  before  the  word  "receipt."  "Show 
cause  order"  has  been  amended  to  read 
"order  to  show  cause." 

In  subsection  5(g)(1),  "a  response"  is 
replaced  by  "an  answer."  A  new  second 
sentence  is  added  to  read  "[t|he 
proceeding  is  commenced  when  the 
permittee  files  an  answer  under 
subsection  (e)."  In  the  third  sentence  the 
phrase  "complaint  and  proposed  order" 
is  changed  to  "order  to  show  cause.' 

Subsection  5(g)(2)  is  amended  to 
provide  that  the  administrative  law 
judge  (ALJ)  shall  "issue  findings  and  a 
wTitten  recommendation  to  the 
commission  that  the  permit  either"  be 
suspended  or  revoked.  Prior  to  this 
change,  the  language  provided  that  the 
ALJ  shall  "order  the  permit  either 


suspended  or  revoked."  The  second 
sentence  is  amended  to  provide  "liln 
issuing  findings  and  a  written 
recommendation  to  the  commission" 
the  listed  standards  shall  apply. 

Subsection  5(g)(2)(C)  provides  that  the 
ALJ  shall  comply  with  the  requirements 
of  IC  4-21.5-3-27(a)  through  IC  4-21. .5- 
3-27(d)  and  IC  4-21.5-3-27(g).  The 
provisions  of  IC  4-21.5-3-27(e)  and  IC 
4-21.5-3-27(0  shall  not  apply  to  show 
cause  proceedings. 

New  subsection  5(g)(2)(D)  provides 
that  any  time  prior  to  the  conclusion  of 
the  hearing  of  record,  the  ALJ  may  allow 
the  parties  to  submit  briefs  and 
proposed  findings. 

New  subsection  5(g)(3)  sets  ten-day 
standards  for  the  written 
recommendations  of  the  ALJ  following  a 
hearing  or  following  the  permittees 
answer  if  no  hearing  is  reauested. 

New  subsection  5(g)(4)  limits  the 
filing  of  objections  to  a  director's 
recommendation  under  310  lAC  0.6-1- 
5(f)  if  a  person  did  not  comply  with  310 
lAC  0.6-l-5(e)  concerning  contesting  an 
order  to  show  cause.  In  addition,  this 
provision  provides  "lujnder  IC  13-4.1- 
ll-6(c),  the  administrative  law  judge 
shall  issue  the  findings  and  a  non -final 
order  within  60  days  after  conclusion  of 
the  hearing." 

Subsection  5(h)  is  amended  to  set  a 
50-day  standard  for  the  final  order  of  the 
commission  following  the  issuance  of 
the  director's  recommended  order  to  the 
ALJ  findings  and  written 
recommendations.  Amendments  also  set 
a  90-day  standard  for  the  commission's 
final  order  following  receipt  of  the  order 
to  show  cause  by  the  permittee  where 
the  permittee  does  not  comply  with  the 
requirements  of  310  LAC  0.6-l-5(e).  A 
60-day  standard  is  set  for  the 
commission's  final  order  following  the 
hearing  or  the  ALJ's  receipt  of  the 
permittee's  answer  filed  under  310  LAC 
0.6-l-5(e)  if  no  hearing  was  requested 
or  necessary. 

Subsection  5{i)  is  amended  by 
replacing  "administrative  law  judge" 
with  "commission"  and  adding  a 
reference  to  310  lAC  12  at  the  end  of  the 
first  sentence. 

Old  subsection  5(j),  which  limited  the 
number  of  hearings  available  to  one 
before  the  director  and  one  before  the 
commission,  is  deleted. 

2.  310  lAC  0.6-1-13    Awards  of 
Litigation  Expenses 

Subsection  13(c)  is  amended  by 
changing  "IC  13-8-5-7  "  to  read  "IC  13- 
8-15-7." 

3.  310  J  AC  0. 7-3-5    Delegations 

Subsection  5(c)  is  deleted.  This 
provision  would  grant  the  deputy 


director  of  the  IDNR  authority  to  take 
action  to  forfeit  a  bond. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking* 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Indianapolis 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  E.S.T.  on  August 
1.  1994.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
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ADDRESSES.  A  written^summacy 
meeting  will'  be  made 
Administrative  Record 


of.  each 
a  part  of  the 


IV.  Procedural  Deterr  linations 

ExecuUve  Order  1286ii 

This  nile  is  exempt!  (d  from  review  by 
the  Office  of  Managenient  and  Budget 
(OMBJ  under  Exacutiie  Order  12866 
(Reguiatery  Planning  and  Review). 

Executive  Order  T277S 

The  Department  of  jhe  Interior  has 
conducted  the  review*  required  by 
sectioa  2  of  Executive  Oder  12778 
(Civii  Justice  Reform)  and  has 
determined  that,  to  th^  extent  alJcwed 
by  law.  this  nil»meeti  the  applicable 
standards  of  subsections  (a)  and  Cb)  of 
that  section.  Howeveri  these  stanidards 
are  not  applicable  ro  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  anc  promulgated  bv 


a  specific  State,  aot  b) 


sections  503  and  505  (f  SMCRA  (30 


and  30  CFR 

:^.  17th  1(10). 
State  negulat0r> 
amendments 


U.S.C.  1253  and  1255|i 

730.1U  732.15.  and 

decisions  m  proposeci : 

program  and  program 

submitted  by  the  States  must  be  based 

solely  on  a  determination  of  whether  the 

submittal  is  corwistenl  with  SMCRA  and 

its  impiementing  Fede  ral  regulations 


and  wliether  the  other 
30  CFR  Parts  73©,  731 
been  met 


Xotional  Environmentil  Policv  Act 

No  envLronmeota!  i 
required  for  this  rule 
702(d)  of  SMCRA  (30 
provides  that  agency 
proposed  State  regu 
provisions  do  not 
Federal  actions  within 
sectioa  IQ2{2](C]  of 
Environ  menial  PoUcv 
4332(2)«:)K 


OSM.  Under 


requirements  of 
and  732  have 


<ipact  statement  is 
nee  section 
;.S.C..12q2(d.)) 
c|ecisions  on 
program 
m^ior 
the  meaning  oF 
National 
^t  (42'U.S.e. 


lat  Dry 
comtitutei 


th! 


Paperwork  Reduction  i\ct 

This,  rule  does  not  ci  intain 
information  coHection  requirements  that 
require  approval  by  OJ  AB  under  the 
Papenvork  Reduction  \ct  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  \ct 

The  Department  of  t  je  Interior  has 
determined  that  this  n  le  will  not  have 
a  sigDificaat  economic  impact  on  a 
substantial  number  of  ;niall  entities 
under  the  Regulatory  I  lexibility  Act  (,5 
U.S.C.  601  et  seq.l  thd  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  aa  economic  analysis  was 
prepared  and  certi£ca4iQn  made  that 
such  regulations  woui(  1  not  have  a 


significant  economic  effect  upon  a 
substantial  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  Steite.  in  making  the 
determinatioa  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  sad  assumptions  for  the 
corresponding  Federal  regulations. 

i.ist  of  Subjects  in  30  CFR  Part  914 

Intergoveciunentat  relations..  Surface 
mining.  Underground  mining. 

Dated:  July  It.  1994. 

Robert  J.  Biggi. 

Acting  Assistant  Director.  Eastern  Support 
Center. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[AZ16-1-5S2Q;  FRL^W84-6] 

Clean  Air  Act  Limited  Approval? 
Disapproval  and  Promulgation  of  PM„. 
Implementation  Ptan  for  Arizona 

AGEMCYr  Enviroivnenta!  Protectioh 
Agency  (!EP.\). 
action:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  limified 
approval/disapptoval  of  the  State 
implenientation  plan  (SIP)  submitted  bv 
the  State  of  Arizona  for  the  purpose  of 
bringing  about  the  attainment  of  the 
National  ambient  air  quality  standard 
(NA^QS)  for  particulate  matter  with  an 
aerodynamic  diaineterless  than  or  equal 
to  a  nominal  IQ  micrometers  (PMm,)- 
The  implementation  plan  was  submitted 
by  the  State  to  satisfy  certain  Federal 
requirements  foran  approvable 
nonattainment  area  PM|(,  SIP  for  the 
Hayden/Miami  area  in  Arizona. 
DATES:  Comments  on  this  proposed 
action  must  t»e  received  in  writing  by 
August  15.  1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Robert  Pallerino.  Plans 
Development  Section  (A-2-2),  EPA,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105.  Copies  of  the  State's  submittal 
and  other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following,  location:  U.S. 
Environmental  Protection  Agency,  Air 
and  Toxics  Division,  75  Hawthorne 
Street.  San  Francisco,  CA  94105. 
FOR  FURTHER  »«FO»»l»TIOH  CONTACT:  Mr. 
Robert  Paliarino.  Plans  Development 
Section  {A-2-2),  U.S.  Environmental 


Protection  Agency,  73  Hawthorne 
Street.  San  Francisco.  CA  94106. 
Telephone  Hl5).  744-1212. 

SUPPLEMENTARY  rNFORMATJON: 

1 .  Background 

The  air  quality  planning  requirements 
for  moderate  PMio  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  title 
I  of  the  Act.  The  EPA  has  issued  a 
"General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIP's  and  SIP  revisions 
submitted  under  title  I  of  the  Act. 
including  those  State  submittals 
containing  moderate  Pivtio 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16.      * 
1992)  and  57  FR  I8t)7t3  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  proposal  and  the  supporting 
rationale.  In  this  action  oil  the  Arizona 
moderate  PMui  SIP.  EPA  is  proposing  to 
apply  its  interpretations  taking  into 
consideration  the  specific  factual  issues 
presented.  Thus,  EPA  will  consider  any 
timely  submitted  comments  before 
taking  final  action  on  this  proposal. 

Those  Slates  containing  initial 
moderate  PMu)  nonattainment  areas 
were  required  to  submit,  among  other 
things,  the  following  provisions  by 
November  15,  1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology — RACT)  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31„  1994  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable: 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  bv  December 
31. 1994; and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PMui  also  apply  to 
major  stationary  sounees  of  PMk* 
precursors  except  wherte  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c:)» 
188,  and  189  of  the  Act. 


Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PMio  by  June  30, 1992  (see  section 
189(a)).  Such  States  also  must  submit 
contingency  measures  by  November  15, 
1993  which  become  effective  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PMio  NAAQS  by  the  applicable 
statutory  deadline.  See  section  172(c)(9) 
and  57  FR  13543-13544. 

II.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
In  this  action,  EPA  is  proposing  to  grant 
a  limited  approval/disapproval  of  the 
plan  revision  for  Hayden/Miami 
because  it  contains  some  portions  which 
strengthen  the  existing  SIP  but  the 
revision  does  not  wholly  meet  the 
applicable  requirements  of  the  Act.  The 
most  serious  deficiency  of  the  SIP 
revision  is  that  it  only  addresses  the 
Hayden  portion  of  the  nonattainment 
area.  The  Hayden/Miami  nonattainment 
area  consists  of  two  distinct  air  basins 
which  are  separated  by  the  Pinal  and 
Me.scal  Mountain  ranges.  These  two  air 
basins  are  affected  by  different  sources 
of  PMio  and  a  separate  control  strategy 
is  required  for  each  basin.  Therefore, 
while  the  submittal  does  not  fully  meet 
ihe  specific  provisions  of  part  D,  for 
example,  a  complete  emission  inventory 
that  addresses  the  entire  nonattainment 
area,  a  description  of  the  monitoring 
network  for  the  entire  nonattainment 
area,  and  a  demonstration  of  attainment 
that  includes  the  Miami  portion  of  the 
nonattainment  area,  it  does  contain 
some  provisions  which  adequately 
address  PM|(.air  quality  in  the  Hayden 
portion  of  the  nonattainment  area.  The 
operating  permit  issued  to  ASARCO, 
Inc.,  which  is  the  primary  vehicle  for 
implementing  the  Gontrol  strategy 
developed  for  the  Hayden  area,  is  an 
effective  control  of  the  largest  sources  of 
PMio  emissions  in  the  Hayden  area  and 
advances  the  NAAQS- related  air  quality 
protection  goals  of  the  Act.  Therefore, 
EPA  proposes  to  grant  a  limited 
approval  for  the  SIP  revision  because  o'f 
its  overall  strengthening  effect  on 
Arizona's  SIP,  but  is  also  proposing  to 
disapprove  the  SIP  revision  because  it 
does  not  address  the  Miami  portion  of 
the  nonattainment  area  and  because  the 
SIP  revision  did  not  address  the  general 
requirements  pertaining  to  establishing 
provisions  for  an  air  quality  surxeillance 
system. 
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Some  provisions  are  due  at  a  later 
date.  States  with  initial  moderate  PMio 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PMio  by  June  30, 1992  (see  section 
189(a)).  Such  States  also  must  submit 
contingency  measures  by  November  15, 
1993  which  become  effective  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PM|„  NAAQS  by  the  applicable 
statutory  deadline.  See  section  172(c)(9) 
and  57  FR  13543-13544. 

II.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 

.  SIP  submittals  (see  57  FR  13565-13566). 
In  this  action,  EPA  is  proposing  to  grant 
a  limited  approval/disapproval  of  the 
plan  revision  for  Hayden/Miami 
because  it  contains  some  portions  which 
strengthen  the  existing  SIP  but  the 
revision  does  not  wholly  meet  the 
applicable  requirements  of  the  Act.  The 
most  serious  deficiency  of  the  SIP 
revision  is  that  it  only  addresses  the 
Hayden  portion  of  the  nonattainment 
area.  The  Hayden/Miami  nonattainment 
area  consists  of  two  distinct  air  basins 
which  are  separated  by  the  Pinal  and- 
Mescal  Mountain  ranges.  These  two  air 
basins  are  affected  by  different  sources 
of  PMio  and  a  separate  control  strategy 
is  required  for  each  basin.  Therefore, 

.while  the  submittal  does  not  fully  meet 
the  specific  provisions  of  part  D,  for 
example,  a  complete  emission  inventory 
that  addresses  the  entire  nonattainment 
area,  a  description  of  the  monitoring 
network  for  the  entire  nonattainment 
area,  and  a  demonstration  of  attainment 
that  includes  the  Miami  portion  of  the 
nonattainment  area,  it  does  contain 
some  provisions  which  adequately 
address  PMi(>air  quality  in  the  Hayden 

-portion  of  the  nonattainment  area.  The 
operating  permit  issued  to  ASARCO, 
Inc.,  which  is  the  primary  vehicle  for 
implementing  the  control  strategy 
developed  for  the  Hayden  area,  is  an 
effective  control  of  the  largest  sources  of 
PMio  emissions  in  the  Hayden  area  and 
advances  the  NAAQS-related  air  quality 
protection  goals  of  the  Act.  Therefore, 
EPA  proposes  to  grant  a  limited 
approval  for  the  SIP  revision  because  of 
its  overall  strengthening  effect  on 
Arizona's  SIP,  but  is  also  proposing  to 
disapprove  the  SIP  revision  because  it 
does  not  address  the  Miami  portion  of 
the  nonattainment  area  and  because  the 
SIP  revision  did  not  address  the  general 
requirements  pertaining  to  establishing 
provisions  for  an  air  quality  .sur\eiilance 
svstem. 


A  Analysis  of  State  Submission 

The  EPA  is  proposing  to  grant  a 
limited  disapproval  for  the  SIP 
submittal  for  not  meeting  the  specific 
requirements  of  sections  110(a)(2)(B), 
172(c)(1),  and  172(c)(3)  of  the  Act. 
These  deficiencies  result  from  the  SIP"s 
failure  to  address  the  Miami  portion  of 
the  nonattainment  area  and  also  the 
general  monitoring  requirements  for  the 
entire  nonattainment  area.  Further 
discussion  on  these  deficiencies  is 
provided  in  the  Technical  Support 
Document  contained  in  the  docket. 

1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.'  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51.  appendix  V  (1991),  as 
amended  by  57  FR  42216  (August  26, 
1991).  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  niade 
by  EPA  within  six  months  after  receipt 
of  the  submission. 

The  State  of  Arizona  held  a  public 
hearing  on  August  21,  1989  to  entertain 
public  comment  on  the  implementation 
plan  for  Hayden,  Arizona.  Following  the 
public  hearing  the  plan  was  adopted  by 
the  State  and  signed  by  the  Governors 
designee  on  October  16, 1989,  and 
submitted  to  EPA  on  October  16,  1989 
as  a  proposed  revision  to  the  SIP.  On 
February  3, 1992,  Arizona  submitted  a 
new  transmittal  letter  to  EPA  asking  that 
EPA  consider  the  October  16,  1989 
submittal  as  meeting  the  November  15. 
1991  PMio  SIP  submittal  due  date.  This 
transmittal  letter  included  an  attached 
justification  for  not  implementing 
additional  RACM  in  the  Hayden  SIP. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 


after  November  15, 1991.  in  accordance 
with  the  completeness  criteria  set  out  at 
40  CFR  part  51,  appendix  V  (1991),  as 
amended  by  57  FR  42216  (August  26. 
1991).  EPA  determined  that  the 
submittal  was  Complete,  but  did  not 
make  a  formal  finding  of  completeness. 
By  operation  of  law  the  submittal  was 
deemed  complete  as  of  May  15, 1992. 
As  noted,  in  this  action  EPA  proposes 
to  partially  approve  Arizona's  PMiu  SIP 
submittal  for  Hayden/Miami  and  invites 
public  comment  on  the  action. 

2.  Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area.  Because  the  submission  of  such 
inventories  are  necessary  to  an  areas 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventories  must  be  received  with  the 
submission  (see  57  FR  13539). 

Arizona  submitted  an  emissions 
inventory  for  base  year  1986.  The  base 
year  inventory  only  identified  sources 
in  Hayden  (the  ASARCO  smelter  stack, 
copper  ore  tailings,  ore  crushing,  the 
ASARCO  slag  dump,  road  dust, 
ASARCO  smelter  building  fugitives,  and 
copper  ore).  These  are  the  primary 
sources  of  PMio  in  the  Hayden  portion 
of  the  nonattainment  area,  contributing 
over  90  percent  of  the  total  emissions  in 
Hayden  during  the  time  that  the 
violations  were  recorded.  Additional 
contributing  sources  included  lime 
handling,  gypsum  handling,  locomotive 
exhaust,  automobile  exhaust,  and 
woodburning  stoves. 

The  EPA  is  proposing  to  appro\  e  the 
emissions  inventory.  While  the 
emission  inventory  contains  some 
inaccuracies  with  respect  to  certain 
point,  area,  and  mobile  source 
emissions,  EPA  feels  that  the  inventory 
is  accurate  enough  for  determining  the 
primary  sources  of  PM|o  in  the  Hayden 
area  and  the  control  strategy's  effect  on 
PM|o  emissions  in  the  nonattainment 
area.  Furthermore,  EPA  feels  the 
inventory  provides  a  sufficient  basis  fur 
determining  the  adequacy  of  the 
attainment  demonstration  for  this  area 
consistent  with  the  requirements  of 
sections  172(c)(3)  and  110(a)(2)(K)  of  the 
Clean  Air  Act  (ACT).^  For  further  details 


'Also  section  172(c)(7)of  the  Acl  requires  that 
plan  provisions  for  nonattainmenl  arf-as  meet  the 
ijpplicdble  provisions  of  section  110iei!2). 


-  The  EPA  issued  guidance  on  PM-10  emisiion^ 
inventories  prior  lo  the  enaclrrieni  of  the  Clean  \.r 

Ccn:  ::   »i 


3«iia 
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see  Uie  Technical  S  ipport  Document 
(TSOW 

3.  RACM  ffndutfini ;  RACT) 

As  noted,  the  initial  moderate  PMm 
nonattainment  area  i  must  submit 
provisions  to  assun  that  RACM 
(including  RACT)  a  re  implemented  no 
later  than  Decembei  10. 1993  (see 
sections  172(c)(1)  ajid  189(a)(1)(C)).  The 
General  Preamble  o)ntains  a  detailed 
discussion  of  EPA's  interptetattoa  of  the 
RACM  (including  R  hCT)  requirement 
(see  57  FR  13539-1 J545  and  13560 
13561). 

U  should  be  notec  that  the  SIP 
revision  for  the  Hay  den  area  was 
developed  prior  to  t  lie  passage  of  the 
Clean  Air  Act  Amertdments  of  1990. 
Implementatioa  of  I LACM  vcas  not  a 


Source  Source  category 


Ore  Unloading^  Crushii  i§.  and  Conweying 


Unpaved  Roads 

Locomotives . 

Paved  Roads  

Gypsum  Handting  ._. 


SIP.  control  of  these 


in  an  estimated  emi  ision  reduction  of 


292  tons  per  year  of 
detailed  discussion. 


source  contribution: ,  their  associated 
control  measures  (ir  eluding  available 


control  technology) 


required  portion  of  the  SEPajt  that  time. 
Arizona  subsequentLy  submitted  an 
addenduna  to  the  Sff  revision  on 
February  3,  1992  which  presented  the 
justificatioQ  f«r  aot  implementing  all  of 
the  RACM  laeasures  identified  Ln 
Appendices  Cl.  C2.  and  C3  of  the 
General  Preamble.  The  basic  argument 
against  implementatien  of  further 
RACM  wa»  that  the  SIP  demonstrated 
attainmentofthePMioNAAQSin  1990. 
four  years  sooner  than  requireid  by  the 
Act.  and  that  addilironal  RACM  would 
not  cause- the  area  to  reach  attainment 
any  sooner.  This  i«  a  valid  argument  in 
favor  of  not  adopting  further  RACM. 
The  control  measures  that  are  being 
implemented  in  the  Hayden  area  are 
consistent  with  the  guidance  issued  by 

Table  i 


EPA  regarding  fugitive  dust  in  its 
General  Preamble.  Furthermore,  the 
Hayden  area  has  not  experienced  any 
violations  of  the  PM,o  NAAQS  since 
1990.  The  SIP  submitted  by  Arizona  for 
the  Hayden  nonattainment  area  used 
Chemical  Mass  Balance  receptor 
modeling  and  dispersion  modeling  and 
then  reconciled  the  results  according  to 
guidance  provided  by  EPA  in  the 
document  Protoco/ For  fteconci/ing   . 
Differences  Asnoftg  Receptor  Aad 
Dispersion  Models,  EPA^MajTQh  1967, 
As  a  result,  five  sources  were  identified 
as  contributing  to  the  PM|« 
nonattainment  problem  in  Hayden  and~ 
will  be  controlled  with  a  variety  of 
measures.  Table  1  lists  these  measures 
and  the  associated  emission  reductions. 


Control  measure 


Increased  use  of  spray  bars,  hooding,  enclosures, 
newer  and  rrwre  efficient  rotociones.  tjetter  house- 
keeping. 

Capping,  watering,  use  of  dust  suppressants  ...- 

Impteraentabcn  ol  40%  opacity  limit 

No  controls  to  be  implemented 

Source  permanently  shut  down  .„ 


ErTMSsions  w/q 

controls  (con- 

thbution  to  24 

hr  ambient 

levels  in  |ig/ 

mJ) 


410.8 


86.5 

58.8 
29'.9 
T0.2 


Emissions 

after  controls 

(contribution  to 

24  hr  ambient 

levels  m  )ig/ 

m') 


39.6 


8.7 
23.5 
29.9 

0.0 


The  control  measi  ires  in  Table  1  have 
been  implemented  i  nd  therefore  meet 
the  requirement  of  i  nplementing  RACM 
by  Decetnber  10,  19'  13.  According  to  the 


sources  will  result 


PMiti.  A  more 
if  the  individual 


ind  an  e.xplanation 


as  to-  why  certain  av  iilable  control 
measures  were  not  i  nplemented.  can  be 
found  in  the  Techni  ;al  Support 
Document  (TSD). 

The  EPA  has  revi<  wed  the  State's 
explanation  and  ass  )ciated 
documentation  and 
adequately  justifies 


zoncluded  that  it 
he  control 


measures  to  be  imp]  jmented.  There  are 
a  limited  and  obvious  number  of  PMm 
sources  in  the  Haydim  area  and  the  State 
addresses  each  of  th  wn  in  the  SIP 
revision.  The  iraplei  tientation  of 
Arizona's  part  D  particulate  matter 
nonattainment  plan  controf  strategy  will 
result  in  the  attainment  of  the  PMm 
NAAQS  by  Decemb<(r  31,  1994.  By  this 
document  EPA  is  pr  jposing  to  approve 


.^ct  Amendments  in  ttie 
SIP  Devefopment  Guideline. 


ft  nn 


the  R-\CM.  including  RACT.  developed 
by  Arizona  for  the  Haydeo  area's  control 
strategy.  EPA  is  ^oposing  to  approve 
the  operatiiag  permit  issued  to  ASARCO. 
Inc..  the  noeasuce  restricting  off  road 
vehicle  wse.  the  measure  for  locomotive 
emissions  and  the  measurefor  gypsum 
handling. 

4.  Demonstration 

As  noted,  the  CAA  requires  that 
initial  moderate  PMio  nonattainment 
areas  must  snbmit  a  demonstration 
(including  air  quality  modeling) 
showing  that  the  plan  will  provide  for 
attainment  as  expieditiously  as 
practicable  but  no  later  than  December 
31.  1994  (See  section  189(a){lHB)  of  the 
Act).  Alternatively,  the  State  must  show 
that  attamment  by  December  31. 1994  is 
impracticable.  The  SIP  submitted  by 
Arizona  for  Hayden  contains  an 
attainment  demoftstration  using 
Chemical  Mass  Balance  (CMB)  Receptor 
Modeling  reconciled  with  the  Industrial 
Source  Complex  Short  Term  (ISCST} 
Dispersion  Model.  This  demonstration 
indicates  that  the  NAAQS  for  PMio  will 
be  attained  by  1990  in  Hayden  and 


maintained  rn  future  years.  The  24-hour 
PMio  NAAQS  is  I5©micrograms/cubic 
meter  (ng/im^),  and  the  standard  is 
attained  when  the  expected  number  of 
days  per  calendar  year  with  a  24-hour 
average  concentration  above  150  |ig/m^ 
is  equal  toor  less  than  one  (see  40  CFR 
50.6).  The  annual  PM.n  NAAQS  is  50 
pg/m'.  and  the" standard  is  attained 
when  the  expected  annual  arithmetic 
mean  concentration  is  less  than  or  equal 
to  50  ng/m'.  The  demonstration 
predicted  that  the  24-hour  design 
concentration  in  the  attainment  year  of 
1990  will  be  129  f«g/m.-\  thus 
demonstrating  attainment  of  the  24-hour 
PMio  N.\AQS.  The  annual  design 
concentration  of  31.6  pg/m^  predicted 
for  the  same  year  demonstrates 
attainment  of  the  annual  PMm  NAAQS. 
The  demonstration  also  showed  that  the 
PMio  NAAQS  will  be  maintained  in 
future  years  by  predicting  a  2'4-hour 
design  concentration  of  147.1  pg/rn\ 
and  an  annual  design  concentration  of 
34.2  ^g/m'  for  the  year  1997.  The 
control  strategy  used  to  achieve  these 
design  concentrations  is  summarized  in 


ofihei987/»A>i^ro 

We  believe  that  this 


documenl  provides  a  general  basis  for  meeting  rtie 
requirements  of  the  new  Act. 
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the  section  titled  "RACM  (including 
RACT)'. 

The  State's  demonstration  of 
attainment  of  the  24  hour  NAAQS  in  the 
Hayden  area  is  approved  as  is  the  SIP's 
demonstration  of  attaiiunent  of  the 
annual  PMio  NAAQS  in  the  Hayden 
area.  For  a  more  detailed  description  of 
the  attainment  demonstration  and  the 
control  strategy  used,  see  the  Technical 
Support  Document. 

3.  PMii)  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PMji..  also  apply  to  major  stationary 
sources  of  PMm  precursors  unless  EPA 
determines  such  sources  do  not 
contribute  significantly  to  PMio  levels  in 
excess  of  the  NAAQS  in  that  area  (see- 
sectioti  18'9(e)  of  the  Act^ 

An  analysis  of  air  quality  and  .-' 

emissions  data  for  the  Hayden  portion 
of  the  nonattainment  area  indicates  that 
exceedances  of  the  NAAQS  are 
attributable  chiefly  to  direct  particulate 
matter  emissions  from  copper  ore 
unloading,  crushing  and  conveying 
activities,  unpaved  roads,  locomotives, 
and  gypsum  handling.  Sources  of 
particulate  matter  precursor  emissions 
of  SO2  contribute  anywhere  from  3  pg/ 
m^  ta5  pg/m-^  to  the  24  hr  design 
concentration.  Consequently,  EPA  is 
proposing  to  find  that  major  sources  of 
precursors  of  PMio  do  not  contribute 
significantly  to  PMio  levels  in  excess  oT 
the  NAAQS.  The  consequences  of  this 
finding  are  that  the  PMh>  nonattainment 
area  control  requirements  will  not  apply 
to  the  sources  of  PMio  precursors. 
Further  discussion  of  the  analyses  and 
supporting  rationale  for  EPA's  finding 
are  contained  in  the  Technical  Support 
Document.  Note  that  while  EPA  is 
making  a  general  finding  for  this  area, 
today's  finding  is  based  on  the  current 
character  of  the  area  including,  for 
example,  the  existing  mix  of  sources  in 
the  area.  It  is  possible,  therefore,  that 
future  growth  could  change  the 
significance  of  precursors  in  the  area. 
The  EPA  intends  to  issue  future 
guidance  addressing  such  potential 
changes  in  the  significance  of  precursor 
emissions  in  an  area. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Progress  (RFP) 

The  PMio  rionattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  demonstrate  RFP,  as  defined 
in  section  171(1),  toward  attainment  by 
December  31. 1994  (see  section  189(c)  of 
the  Act).  Reasonable  further  progress  is 
defined  in  section  171(1)  as  such  annual 
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the  section  titled  "RAQM  (including 
RACT)'. 

The  State's  demonstration  of 
attainment  of  the  24  hour  NAAQS  in  the 
Hayden  area  is  approved  as  is  the  SIP's 
demonstration  of  attainment  of  the 
annual  PMio  NAAQS  in  the  Hayden 
area.  For  a  more  detailed  description  of 
the  attainment  demonstration  and  the 
control  strategy  used,  see  the  Technical 
Support  Document. 

5.  PMio  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PNiji..  also  apply  to  major  stationary 
sources  of  PMro  precursors  unless  EPA 
determines  such  sources  do  not 
contribute  significantly  to  PMio  levels  in 
excess  of  the  NAAQS  in  that  area  (see- 
section  18'9(e)  of  the  Acf>.  . 

An  analysis  of  air  quality  and 
emissions  data  for  the  Hayden  portion 
of  the  nonattainment  area  indicates  that 
exceedances  of  the  NAAQS  are 
attributable  chiefly  to  direct  particulate 
matter  emissions  from  copper  ore 
unloading,  crushing  and  conveying 
activities,  unpaved  roads,  loconvotives. 
and  gypsum  handling.  Sources  of 
particulate  matter  precursor  emissions 
of  SO2  contribute  anywhere  from  3  fig/ 
m'  ta5  fig/m-*  to  the  24  hr  design 
concentration.  Consequently,  EPA  is 
proposing  to  find  that  major  sources  of 
precursors  of  PMjo  do  not  contribute 
significantly  to  PMki  levels  in  excess  of 
the  NAAQS.  The  consequences  of  this 
finding  are  that  the  PMh>  nonattainment 
area  control  requirements  will  not  apply 
to  the  sources  of  PMio  precursors. 
Further  discussion  of  the  analyses  and 
supporting  rationale  for  EPA's  finding 
are  contained  in  the  Technical  Support 
Document.  Note  that  while  EPA  is 
making  a  general  finding  for  this  area, 
today's  finding  is  based  on  the  current 
character  of  the  area  including,  for 
example,  the  existing  mix  of  sources  in 
the  area.  It  is  possible,  therefore,  that 
future  growth  could  change  the 
significance  of  precursors  in  the  area. 
The  EPA  intends  to  issue  future 
guidance  addressing  such  potential 
changes  in  the  significance  of  precursor 
emissions  in  an  area. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Progress  (RFP) 

The  PMio  rionattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  3  years 
until  the  area  is  redesignated  attainment 
and  which  demonstrate  RFP,  as  defined 
in  section  171(1),  toward  attainment  by 
December  31. 1994  (see  section  189(c)  of 
the  Act).  Reasonable  further  progress  is 
defined  in  section  171(1)  as  such  annual 


incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  part  D  or  may  reasonably  be  required 
by  the  Administrator  for  the  purpose  of 
ensuring  attainment  of  theapplicable 
NAAQS  by  the  applicable  date. 

In  determining  RFP  for  this  initial 
moderate  area.  EPA  has  reviewed  the 
attainment  demonstration  and  control 
strategy  for  the  area  and  assessed 
whether  annual  incremental  reductions 
different  from  those  provided  in  the  SIP 
should  be  required  in  order  to  ensure 
attainment  of  the  PMio  NAAQS  by 
December  31. 1994  (see  section  171(1)). 
Since  Arizona  has  not  recorded  a 
violation  of  the  PMk,  NAAQS  in  the 
Hayden  since  1990.  EPA  feels  that  the 
State  of  Arizona  has  satisfied  the  RFP 
requirement  for  the  Hayden  portion  of 
the  nonattainment  area. 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  Sip  must  be  enforceable  by  the  State 
and  EPA  (See  sections  172(c)(6), 
110(a)(2)(A)  and  57  FR  13556).  The  EPA 
criteria  addressing  the  enforceability  of 
SIP's  and  SIP  revisions  were  stated  in  a 
September  23. 1987  memorandum  (with 
attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)). 

The  particular  control  measures 
contained  in  the  SIP  are  addressed 
above  under  the  section  headed  "RACM 
(including  RACT)."  These  control 
measures  apply  to  the  types  of  activities 
identified  in  that  discussion,  including, 
for  example,  copper  ore  unloading, 
crushing  and  conveying,  dust  from 
unpaved  roads,  locomotive  exhaust, 
gypsum  handling,  and  off-road  vehicle 
use.  The  SIP  provides  that  the  affected 
activities  are  subject  to  the  applicable 
control  measures. 

Consistent  with  the  attainment 
demonstration  described  above,  the  SIP 
requires  that  all  affected  activities  must 
be  in  full  compliance  with  the 
applicable  SIP  provisions  by  December 
31,  1991.  In  addition  to  the  applicable 
control  measures,  this  includes  the 
applicable  record-keeping  requirements 
which  are  addressed  in  the  supporting 
technical  information.  In  addition,  the 
SIP  sets  out  a  compliance  schedule  for 
the  ASARCO  smelting  facility  that 
includes  enforceable  deadlines  by 
which  the  source  must  implement  the 
appropriate  control  measures.  The 
compliance  schedule  is  described  in 
more  detail  in  the  supporting  technical 
information.  Compliance  for  certain 


measures,  such  as  the  limitation  of 
process  emissions  from  the  crushing 
facility  and  the  control  of  emissions 
from  unpaved  roads  must  be  determined 
in  accordance  with  appropriate  test 
methods.  The  SIP  provides  that 
compliance  with  the  operating  permit 
process  emission  conditions  applicable 
to  the  ASARCO  facility  will  be 
determined  in  accordance  with  EPA 
approved  test  methods  as  contained  in 
the  Arizona  Testing  Manual.  For  the 
control  of  unpaved  road  emissions 
compliance  will  be  determined  based  on 
test  methods  contained  in  the  EPA 
document  Control  of  Open  Fugitive  Dust 
Sources  (EPA-450/3-88-O08).  The  EPA 
believes  these  test  methods  are 
appropriate  for  determining  compliance. 

"The  attached  Technical  Support 
Document  (TSD)  contains  further 
information  on  enforceability 
requirements  including:  enforceable 
emission  limitations;  a  description  of 
the  rules  contained  in  the  SIP  and  the 
source  types  subject  to  them;  and 
reporting  and  recordkeeping 
requirements. 

"The  State  of  Arizona  has  given  the 
State  Department  of  Environmental 
Quality  the  necessary  legal  authority  to 
ensure  that  the  measures  contained  in 
the  SIP  are  adequately  enforced. 

8.  Contingency  Measures 

As  provided  in  ."section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIPs  that  demonstrate  attainment  must 
include  contingency  measures.  See. 
generally  57  FR  13.543-13544.  These 
measures  must  be  submitted  by 
November  15,  1993  for  the  initial 
moderate  nonattainment  areas. 
Contingency  measures  should  consist  of 
other  available  measures  that  are  not 
part  of  the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  make  RFP  or  attain  the 
PMio  NAAQS  by  the  applicable 
statutor)'  deadline. 

However,  as  noted  the  States  are  not 
required  to  submit  the  contingency  plan 
in  section  172(c)(9),  until  November  15, 
1993  (see  57  FR  13543  (April  16,  1992)). 
Con.sequently,  Arizona  will  have  until 
November  15,  1993  to  submit  a 
contingency  plan. 

III.  Implications  of  This  Action 

The  EPA  is  proposing  to  grant  a 
limited  approval/disapproval  for  the  SIP 
revision  submitted  by  the  State  of 
Arizona  on  October  ie,  1989  for  the 
Hayden/Miami  moderate  PMki 
nonattainment  area.  If  finalized,  this 
disapproval  would  constitute  a 
disapproval  under  section  179(a)(2)  of 
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the  Act  (see  generally 
13567).  As  provided 
179(a)ofthe  Act,  the 
would  have  up  to  18 
SIP  disapproval  to 
deficiencies  that  are 
disapproval  before 
impose  either  the  high 
sanction  or  the 
two-to-one  new  source 
the  State  has  not 
within  6  months 
impose  the  second 
sanction  EPA  imposes 
place  until  EPA  detem 
State  has  come  into 
ultimately  disapprove; 
SIP  submittal  for  the 


nonattamment  area  an 
Arizona  fails  to  correct 
within  18  months  of 
EPA  anticipates  that 
would  impose  would 
offset  requirement, 
final  disapproval  wou 
requirement  for  EPA  tc 
Federal  implementatio  i 
provided  under  sectior 
Act. 


7  FR  13566- 
utder  section 

of  Arizona 
nionths  after  a  final 
the 
subject  of  the 
is  required  to 
ivay  funding 

to  provide 
review  offsets.  If 
its  deficiency 
,  EPA  must 
Any 
must  remain  in 
ines  that  the 
ipliance.  If  EPA 
all  or  part  of  the 
I^vden/Miami 
"the  State  of 
the  deficiency 
disapprovals, 
first  sanction  it 
the  two  to  one 
also  that  any 
trigger  the 
impose  a  ■ 
plan  as 
110(c)(1)  of  the 


the 
EPii 


!  require  Tient 


corre<  ted 
therei  liter 


san  :tion. 
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IV.  Request  for  Public  Comments 

The  EPA  is  requesti 
all  aspects  of  today's 
EPA's  proposed  deci 
two  to  one  new  source 
requirement  as  the  firsi 
EPA  ultimately  disa 
submittal  in  whole  or 
State  fail  to  timely  rem 
deficiency.  EPA  is  part 
interested  in  comment! 
adequacy  of  the  State's 
the  accuracy  of  the 
inventory.  As  indicatec 
this  document,  EPA  wi 
comments  received  by 

V.  Executive  Order 


Under  Executive 
action  is  not  "significaAt 
been  submitted  to  OMI 
accordance  with  sectio  i 

VI.  Regulatory  Flexibil  ty 

Under  the  Regulatory 
5  U.S.C.  600  et  seq., 
a  regulatory-  flexibility 
assessing  the  impact 
final  rule  on  small  entities 
and  604.  Alternatively, 
that  the  rule  will  not 
economic  impact  on  a 
number  of  small  entiti 
include  small  bus 
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do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

The  disapproval  action  taken  against 
Arizona's  SIP  submittal  for  not 
addressing  the  Miami  portion  of  the 
nonattainment  area  affects  only  one 
source,  Cyprus  Miami  Mining  Corp. 
Cyprus  Miami  Mining  Corp.  is  not  a 
small  entity.  Therefore,  EPA  certifies 
that  this  disapproval  action  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide,  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  April  15, 1994. 
Felicia  Marcus, 

Regional  Administrator. 
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40  CFR  Part  52 

[CT15-1-6080;  A-1-f  RL-5013r51 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Approval  of  the  Employee  Commute 
Options  Program  Submitted  by  the 
State  of  Connecticut  Pursuant  to  Title 
1.  Section  182(d)(1)(B) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Connecticut  for  the  purpose  of 
establishing  an  Employee  Commute 
Options  Program  (Program).  Connecticut 
submitted  this  SIP  revision  to  satisfy  the 
requirement  in  Section  182(d)(1)(B)  of 


the  Clean  Air  Act  (CAA)  that,  for  severe 
ozone  nonattainment  areas,  states 
establish  programs  under  which 
employers  with  100  or  more  employees 
must  develop  compliance  plans  which 
convincingly  demonstrate  an  increase  in 
the  average  passenger  occupancy  (APO) 
of  commute  trips  by  their  employees  by 
no  less  than  25%  above  the  average 
vehicle  occupancy  (AVO)  of  the 
nonattainment  area.  This  action  is  being 
taken  under  Section  110  of  the  Clean 
Air  Act.  The  rationale  for  the  approval 
is  included  in  this  notice;  additional 
information  is  available  at  the  address 
indicated  below. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
August  15, 1994.  Public  comments  on 
this  document  are  requested  and  will  be 
considered  before  taking  final  action  on 
this  SIP  revision. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air,  . 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg. 
(AAA),  Boston,  MA  02203.  Copies  of  the 
state's  submittal  and  EPA's  technical 
support  document  are  available  for 
inspection  during  normal  business 
hours,  by  appointment  at  the  U.S. 
Environmental  Protection  Agency,  Jerrv 
Kurtzweg,  ANR-443,  401  M  Street,  S\V. 
Washington,  D.C.  20460;  the  Air. 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
10th  floor,  Boston,  MA  02203;  and  the 
Bureau  of  Air  Management,  Department 
of  Environmental  Protection,  79  Elm 
Street,  Hartford,  CT  06106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  J.  Brown,  (617)  565-9048,  of  the 
U.S.  Environmental  Protection  Agency 
in  Boston,  MA. 

SUPPLEMENTARY  INFORMATION:  On 
January  12,  February  1.  and  July  27. 
1993,  the  Connecticut  Department  of 
Environmental  Protection  (DEP) 
submitted  a  revision  to  its  State 
Implementation  Plan  (SIP)  for  air 
quality.  The  revision  is  designed  to 
satisfy  the  requirements  of  Section 
182(d)(1)(B)  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA). 

I.  Background 

Section  182(d)(1)(B)  of  the  CAA 
requires  that  states,  in  which  all  or  part 
of  a  Severe  ozone  nonattainment  area  is  - 
located,  must  submit  a  SIP  revision 
requiring  employers  in  such  areas  to 
reduce  work  related  trips  and  miles 
travelled  by  employees.  Such  employee 
commute  option  (ECO)  programs  are 
required  to  minimize  the  use  of  single 
occupant  vehicles  for  work-related  trips. 


thereby  achieving  emission  reductions 
beyond  what  can  be  obtained  thrcJugh 
stricter  tailpipe  and  fuel  standards. 
Because  parts  of  Connecticut's  Fairfield 
and  Litchfield  Counties  are  in  the  New 
York-New  Jersey-Connecticut  severe 
nonattainment  area,  Connecticut  was 
required  to  submit  an  ECO  program 
covering  those  parts  of  the  two  counties. 

Under  Section  182(d)(1)(B). 
Connecticut  was  required  to  submit  its 
ECO  SIP  revision  by  November  15. 

1992.  Connecticut  submitted  its  ECO 
SIP  on  January  12. 1993.  and 
supplemented  theprogram  with 
submittals  on  February  1  and  July  27. 

1993.  ECO  SIP  revisions  must,  at'a 
minimum,  require  that  each  employer  of 
100  or  more  employees  increase  average 
passenger  occupancy  (APO)  per  vehicle 
in  commuting  trips  during  peak  travel 
periods  by  not  less  than  25%  above  the 
AVO  for  all  such  trips  in  the  area  at  the 
time  the  revision  is  submitted.  To 
achieve  this  goal,  the  revision  must 
require  subject  employers  to  submit 
compliance  plans  to  the  state  two  years 
after  the  SIP  revision  is  submitted  to 
EPA.  These  compliance  plans,  ■ 
developed  by  each  subject  employer, 
shall  convincingly  demonstrate  an 
increase  in  the  APO  of  their  employees 
who  commute  to  work  during  the 
morning  peak  travel  period  by  no  less 
than  25%  above  the  average  vehicle 
occupancy  (AVO)  of  the  nonattainment 
area.  These  compliance  plans  must 
"convincingly  demonstrate"  that  the 
employers  will  meet  the  target  APO  (at 
least  25%  above  J[ie  AVO)  not  later  than 
four  years  after  the  SIP  is  submitted. 
Where  there  are  important  differences  in 
terms  of  commute  patterns,  land  use,  or 
AVO,  the  States  may  establish  different 
zones  within  the  nonattainment  area  for 
purposes  of  calculation  of  the  AVO. 

EPA  is  also  requesting  comments  on 
Connecticut's  plan  to  modify  its  SIP 
submission  by  revising  the  definition  of 
"average  vehicle  occupancy"  to  replace 
the  requirement  that  it  be  calculated  on 
or  before  November  15,  1992  with  the 
requirement  that  it  be  calculatied  using 
a  method  acceptable  to  EPA;  revising 
the  definition  of  "employer"  to  include 
the  State  of  Connecticut  and  any 
political  subdivision  of  the  State  rather 
than  a  government  department;  and 
revising  the  dates  by  which  employers 
of  two  hundred  or  more  are  required  to 
submit  compHance  plans.  Employers  of 
two  hundred  or  more  will  have 
additional  time  to  submit  compliance 
plans  while  still  being  required  to 
submit  plans  no  later  than  two  years 
from  the  date  of  the  SIP  revision. 
Proposed  amendments  to  the  ECO 
legislation  reflecting  these  changes  are 
currently  before  the  Connecticut 
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thereby  achieving  emission  reductions 
beyond  what  can  be  obtained  thrdugh 
stricter  tailpipe  and  fuel  standards. 
Because  parts  of  Connecticut's  Fairfield 
and  Litchfield  Counties  are  in  the  New 
York-New  Jersey-Connecticut  severe 
nonattainmeht  area.  Connecticut  was 
required  to  submit  an  ECO  program 
covering  those  parts  of  the  two  counties. 

Under  Section  182(d)(1)(B), 
Connecticut  was  required  to  submit  its 
ECO  SIP  revision  by  November  15. 

1992.  Connecticut  submitted  its  ECO 
SIP  on  January  12. 1993.  and 
supplemented  theprogram  with 
submittals  on  February  1  and  July  27. 

1993.  ECO  SIP  revisions  must,  at'a 
minimum,  require  that  each  employer  of 
100  or  more  employees  increase  average 
passenger  occupancy  (APO)  per  vehicle 
in  commuting  trips  during  peak  travel 
periods  by  not  less  than  25%  above  the 
AVO  for  all  such  trips  in  the  area  at  the 
time  the  revision  is  submitted.  To 
achieve  this  goal,  the  revision  must 
require  subject  employers  to  submit 
compliance  plans  to  the  state  two  years 
after  the  SIP  revision  is  submitted  to 
EPA.  Tliese  compliance  plans,  - 
developed  by  each  subject  employer, 
shall  convincingly  demonstrate  an 
increase  in  the  APO  of  their  employees 
vvh'i  commute  to  work  during  the 
morning  peak  travel  period  by  no  less 
than  25%  above  the  average  vehicle 
occupancy  (AVO)  of  the  nonattainment 
area.  These  compliance  plans  must 
"convincingly  demonstrate  "  that  the 
employers  will  meet  the  target  APO  (at 
least  25%  above  J[ie  AVO)  not  later  than 
four  years  after  the  SIP  is  submitted. 
Where  there  are  important  differences  in 
terms  of  commute  patterns,  land  use,  or 
AVO.  the  States  may  establish  diflerent 
zones  within  the  nonattainment  area  for 
purposes  of  calculation  of  the  AVO. 

EPA  is  also  requesting  comments  on 
Connecticut's  plan  to  modify  its  SIP 
submission  by  revising  the  definition  of 
"average  vehicle  occupancy"  to  replace 
the  requirement  that  it  be  calculated  on 
or  before  November  15. 1992  with  the 
requirement  that  it  be  calculated  using 
a  method  acceptable  to  EPA;  revising 
the  definition  of  "employer"  to  include 
the. State  of  Connecticut  and  any 
political  subdivision  of  the  State  rather 
than  a  government  department;  and 
revising  the  dates  by  which  employers 
of  two  hundred  or  more  are  required  to 
submit  compliance  plans.  Employers  of 
two  hundred  or  more  will  have 
additional  time  to  submit  compliance 
plans  while  still  being  required  to 
submit  plans  no  later  than  two  years 
from  the  date  of  the  SIP  revision. 
Proposed  amendments  to  the  ECO 
legislation  reflecting  these  changes  are 
currently  before  the  Connecticut 


legislature.  EPA  agrees  with  Connecticut 
that  these  are  minor  "technical" 
changes  to  the  legislation  that  will  not 
affect  the  approvability  of  the  ECO  SIP. 
Therefore,  upon  Connecticut's 
submission  of  a  revised  ECO  SIP 
containing  these  revisions,  EPA 
proposes  to  approve  these  revisions  to 
the  SIP  in  the  final  rulemaking  on  this 
proposal. 

Section  llO(k)  of  the  CA.'K  contains 
provisions  governing  EPA's  review  of 
SIP  submittals.  Section  llO(k)  specifies 
that  iflhe  submittal  satisfactorily 
addresses  all  of  the  required  Program 
elements.  EPA  shall  grant  full  approval. 

n.  Analysis 

The  State  of  Connecticut  has 
submitted  a  SIP  revision  to  EPA  in  order 
to  satisfy  the  requirements  of  Section 
182(d)(1)(B).  EPA  issued  the  Employee 
Commute  Options  Guidance  on 
December  17. 1992  interpreting  various 
aspects  of  the  statutory  requirements. 
Under  this  guidance,  to  gain  approval, 
the  State  submittal  must  contain  each  of 
the  following  program  elements:  (1)  the 
AVO  for  each  nonattainment  area  or  for 
each  zone  if  the  area  is  divided  into 
zones;  (2)  the  target  APO  which  is  no 
less  than  25%  above  the  AVO(s);  (3)  an 
ECO  program  that  includes  a  process  for 
compliance  demonstration;  and  (4) 
enforcement  procedures  to  ensure 
submission  and  implementation  of 
compliance  plans  by  subject  employers. 

Connecticut  has  met  the  requirements 
of  Section  182(d)(1)(B)  by  submitting  a 
SIP  revision  that  implements  all 
required  program  elements. 

1.  The  Average  Vehicle  Occupancy 

Section  182(d)(1)(B)  requires  that  the 
State  determine  the  AVO  at  the  time  the 
SIP  revision  is  submitted.  Connecticut 
has  met  this  requirement  by  establishing 
an  AVO  for  the  entire  Connecticut 
portion  of  the  severe  nonattainment 
area.  The  AVO  was  calculated  to  be  1.19 
based  on  the  most  recent  census  data 
and  was  included  as  part  of  the 
Connecticut  SIP  submittal  on  January 
12.  1993.  Connecticut  has  affirmed  that 
this  AVO  is  representative  of  the  AVO 
at  the  time  of  submittal  as  required  by 
Section  182(d)(1)(B). 

2.  The  Target  APO 

Section  182(d)(1)(B)  indicates  that  the 
target  APO  must  be  not  less  than  25% 
above  the  AVO  for  the  nonattainment 
area.  An  approvable  SIP  revision  for  this 
program  must  include  the  target  APO. 
Connecticut  has  met  this  requirement  in 
the  SIP  submittal  on  January  12. 1993. 
by  including  a  target  APO  which  is  no 
less  than  25%  above  the  AVO. 


Connecticut  provided  EPA  with  the 
state  regulation  describing  the 
methodology  required  to  be  followed  by 
an  employer  when  calculating  the  APO 
for  the  worksite.  This  method  is 
consistent  with  EPA  guidance  and  is 
binding  on  employers.  Connecticut 
specifically  requested  that  the 
calculation  methodology  not  be 
included  in  the  SIP  revision  since  it  is 
subject  to  change  pending  EPA  guidance 
on  allowable  credit  for  alternatively 
fueled  vehicles.  EPA  has  agreed  to 
withhold  the  APO  calculation  from  the 
SIP  revision  and  will  audit  any 
revisions  to  current  methodology  for 
consistency  with  EPA  guidance.  In  the 
event  that  EPA  finds  revisions  to  the 
APO  calculation  methodology  that  are 
inconsistent  with  EPA  guidance.  EPA 
will  issue  a  SIP  call  pursuant  to  Section 
110(k)(5)  of  the  Act.  requiring  the 
■appropriate APO  calculation 
methodology  to  be  incorporated  into  an 
ECO  SIP  revision. 

3.  ECO  Program 

State  or  local  law  must  establish  ECO 
requirements  for  employers  with  100  or 
more  employees  at  a  worksite  within 
severe  and  extreme  ozone 
nonattainment  arejis  and  serious  carbon 
monoxide  areas.  In  the  ECO  Guidance 
issued  December  1992.  EPA  states  that 
automatic  coverage  of  employers  of  100 
or  more  should  be  included  in  the  law. 
In  addition.  Slates  should  develop 
procedures  for  notifying  subject 
employers  regarding  the  ECO 
requirements. 

State  and/or  local  law  mu.st  require 
that  initial  compliance  plans 
"convincingly  demonstrate"  prospective 
compliance.  Approval  of  the  SIP 
revision  depends  on  the  ability  of  the 
State/local  regulations  to  ensure  that  the 
CAA  requirement  that  initial 
compliance  plans  "convincingly 
demonstrate"  compliance  will  be  met. 

Connecticut  has  met  these 
requirements,  in  the  February  1.  and 
July  27,  1993  SIP  revisions,  by  including 
enacted  legislation  revising  the  General 
Statutes  of  Connecticut  to  provide  for 
automatic  coverage  of  employers  of  100 
or  more  located  in  the  portion  of 
Connecticut's  Fairfield  and  Litchfield 
Counties  which  are  in  the  New  York- 
New  Jersey-Connecticut  severe 
nonattainment  area.  The  SIP  revision 
sets  forth  time  schedules  for  notifying 
affected  employers  and  requiring  the 
submittal  and  implementation  of 
compliance  plans  which  convincingly 
demonstrate  an  increase  in  the  APO  of 
not  less  than  25%.  The  schedule  for 
submission  varies  by  employer  size,  but 
in  any  event  all  subject  employers  are 
required  to  submit  a  compliance  plan. 
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person's  responsibilities  is  the  same 
vehicle  in  which  such  person 
commuted  to  the  employer's  work 
location.  EPA  believes  that  this 
provision  is  intended  for  a  limited 
classification  of  employees  who  require 
the  use  of  a  vehicle  for  such 
responsibilities  as  sale  of  products  and 
also  require  the  employee  to  commute 
to  a  worksite  to  obtain  such  products  or 
samples  thereof,  eliminating  the 
possibility  for  such  an  employee  to  not 
use  their  vehicle  for  commuting  to  the 
worksite.  EPA  will  audit  the 
Connecticut  ECO  program  and  in  the 
event  that  EPA  finds  this  provision  to 
exclude  employees  which  otherwise 
could  commute  to  the  worksite  by  a 
means  which  would  assist  the  worksite 
to  achieve  the  target  APO,  EPA  will 
issue  a  SIP  call  pursuant  to  Section 
110(k)(5)  of  the  Act,  requiring 
Connecticut  to  submit  a  revision  to  the 
ECO  SIP  eliminating  this  provision  from 
the  definition  of  employee. 

■i.  Enforcement  Procedures 

States  and  local  jurisdictions  need  to 
include  penalties  and/or  compliance 
incentives  in  their  ECO  regulations  for 
an  employer  who  fails  to  .submit  a 
compliance  plan,  or  an  employer  who 
fails  to  implement  an  approved 
compliance  plan,  according  to  the 
compliance  plan's  implementation 
schedule.  Penalties  should  be  severe 
enough  to  provide  an  adequate 
incentive  for  employers  to  comply  and 
be  no  less  than  the  expected  cost  of 
compliance.  Connecticut  has  met  this 
requirement,  in  the  February  1,  and  July 
27,  1993  SIP  revisions,  by  including 
enacted  legislation  revising  the  General 
Statutes  of  Connecticut  to  provide 
penalties  for  an  employer  who  fails  to 
submit  compliance  plans,  revised 
compliance  plans,  compliance  reports, 
maintenance  plans,  and/or  fails  to 
implement  such  compliance  and 
maintenance  plans. 

Proposed  Action 

EPA  is  proposing  to  approve  the  SIP 
revision  submitted  by  the  State  of 
Connecticut.  The  State  of  Connecticut 
submitted  a  SIP  revision  implementing 
each  of  the  program  elements  required 
by  Section  182(d)(ljiB)  of  the  CAA. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6,  1989,  the  Office  of 


Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  The  U.S.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
•  revisions.  The  0MB  has  agreed  to 
•continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare  . 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  1 10  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  1 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976):  42  U.S.C 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide." 
Ozone. 

Authority:  42  US  C.  7-J01-7671q. 

Dated:  June  27,1994. 
John  P.  DeVillars, 
Regional  Administrator,  Region  I. 
IFR  Doc.  94-17302  Filed  7-14-94  8:-35  srn] 
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40  CFR  Part  52 

[M129-01-6416;  FRL-50ia-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Michigan;  Revision  to  the  State 
Implementation  Plan  Vehicle 
Inspection  and  Maintenance  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

summary:  In  this  action,  the  EPA  is 
proposing  to  approve  portions  and  to 
conditionally  approve  other  portions  of 
a  revision  to  the  Michigan  State 
Implementation  Plan  (SIP)  for 
attainment  of  the  National  Ambient  Air 
Quality  Standards  for  ozone.  On 
November  12,  1993,  Michigan  submitted 
a  SIP  revision  request  to  the  EPA  to 
satisfy  the  requirements  of  sections 
182(b)(4)  and  182(c)(3)  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA  or  Act), 
and  the  Federal  motor  vehicle 
inspection  and  maintenance  (I/M)  rule 
at  40  CFR  part  51,  subpart  S.  This 
revision  establishes  and  requires  the 
implementation  of  an  I/M  program  in 
the  Grand  Rapids  and  Muskegon  ozone 
nonattainment  areas.  The  EPA's  final 
action  to  approve  or  conditionally 
approve  portions  of  the  State's  Sff 
revision  is  dependent  upon  the 
materials  submitted  to  EPA  2  weeks 
prior  to  the  close  of  the  public  comment 
period.  Alternatively,  should  the  State 
fail  to  timely  submit  the  items  described 
below,  EPA  is  proposing  to  disapprove 
the  SIP  submission. 
DATES:  Comments  must  be  received  on 
or  before  August  15,  1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Carlton  Nash,  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division, 
Air  Toxics  and  Radiation  Branch, 
Regulation  Development  Section,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604. 

Copies  of  the  documents  relevant  to 
this  action  are  available  at  the  above 
address  for  public  inspection  during 
normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
J.  Beeson,  (312)  353-4779. 

SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

The  CAA  requires  States  to  make 
changes  to  improve  existing  I/M 
programs  or  implement  new  ones. 
Section  182  requires  any  ozone 
nonattainment  area  which  has  been 
classified  as  "marginal"  (pursuant  to 
section  181(a)  of  the  CAA)  or  worse 
with  an  existing  I/M  program  that  was 
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40  CFR  Part  52 

[M1 29-01 -641 6;  FRL-50ia-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Michigan;  Revision  to  the  State 
Implementation  Plan  Vehicle 
Inspection  and  Maintenance  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  In  this  action,  the  EPA  is 
proposing  to  approve  portions  and  to 
conditionally  approve  other  portions  of 
a  revision  to  the  Michigan  State 
Implementation  Plan  (SIP)  for 
attainment  of  the  National  Ambient  Air 
Quality  Standards  for  ozone.  On 
November  12,  1993,  Michigan  submitted 
a  SIP  revision  request  to  the  EPA  to 
satisfy  the  requirements  of  sections 
182(b)(4)  and  182(c)(3)  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA  or  Act), 
and  the  Federal  motor  vehicle 
inspection  and  maintenance  (I/M)  rule 
at  40  CFR  part  51,  subpart  S.  This 
revision  establishes  and  requires  the 
implementation  of  an  I/M  program  in 
the  Grand  Rapids  and  Muskegon  ozone 
nonattainment  areas.  The  EPA's  final 
action  to  approve  or  conditionally 
approve  portions  of  the  State's  SIP 
revision  is  dependent  upon  the 
materials  submitted  to  EPA  2  weeks 
prior  to  the  close  of  the  public  comment 
period.  Alternatively,  should  the  State 
fail  to  timely  submit  the  items  described 
below,  EPA  is  proposing  to  disapprove 
the  SIP  submission. 
DATES:  Comments  must  be  received  on 
or  before  August  15,  1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Carlton  Nash,  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division, 
Air  Toxics  and  Radiation  Branch, 
Regulation  Development  Section,  17 
West  lackson  Boulevard,  Chicago. 
Illinois,  60604. 

Copies  of  the  documents  relevant  to 
this  action  are  available  at  the  above 
address  for  public  inspection  during 
normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
J.  Beeson,  (312)  353-4779. 

SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

The  CAA  requires  States  to  make 
changes  to  improve  existing  I/M 
programs  or  implement  new  ones. 
Section  182  requires  any  ozone 
nonattainment  area  which  has  been 
classified  as  "marginal"  (pursuant  to 
section  181(a)  of  the  CAA)  or  worse 
with  an  existing  I/M  program  that  was 


part  of  a  SIPj  or  any  area  that  was 
required  by  the  1977  Amendments  to 
the  CAA  to  have  an  I/M  program,  to 
immediately  submit  a  SIP  revision  to  * 
bring  the  program  up  to  the  level 
required  in  past  EPA  guidance  or  to 
what  had  been  committed  to  previously 
in  the  SIP,  whichever  was  more 
stringent.  All  carbon  monoxide 
nonattainment  areas  were  also  subject  to 
this  requirement  to  improve  existing  or 
previously  required  programs  to  this 
level.  In  addition,  all  ozone 
nonattainment  areas  classified  as 
moderate  or  worse  must  imj)lement  a 
"basic"  or  an  "enhanced"  I/M  program 
depending  upon  its  classification, 
regardless  of  previous  requirements. 
In  addition.  Congress  directed  the 
EPA  in  section  182(a)(2)(B)  to  publish 
updated  guidance  for  State  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
The  States  were  to  incorporate  this 
guidance  into  the  SIP  for  all  areas 
required  by  the  CAA  to  have  an  I/M 
program. 

II.  Background 

The  State  of  Michigan  currently 
contains  3  ozone  nonattainment  areas 
which  are  required  to  implement  I/M 
programs  in  accordance  with  the  Act. 
The  Detroit-Ann  Arbor  ozone 
nonattainment  area  is  classified  as 
moderate  and  contains  the  following  7 
counties:  Wayne,  Oakland,  Macomb, 
Washtenaw,  St.  Clair,  Livingston,  and 
Monroe.  The  Grand  Rapids  ozone 
nonattainment  area  is  classified  as 
moderate  and  contains  2  counties:  Kent 
and  Ottawa.  The  Muskegon  ozone 
nonattainment  area  is  classified  as 
moderate  and  is  comprised  of  Muskegon 
county.  These  designations  for  ozone 
were  published  in  the  Federal  Register 
(FR)  on  November  6, 1991  and 
November  30, 1992  and  have  been 
codified  in  the  Code  of  Federal 
Regulations  (CFR).  See  56  FR  56694 
(November  6,  1991)  and  57  FR  56762 
(November  30. 1992),  codified  at  40  CFR 
81.300-81.437. 

III.  I/M  Regulation  General  SIP 
Submittal  Requirements 

On  November  5, 1992  (57  FR  52950), 
the  EPA  published  a  final  regulation 
establishing  the  I/M  requirements, 
pursuant  to  sections  182  and  187  of  the 
CAA.  The  I/M  regulation  was  codified  at 
40  CFR  part  51,  subpart  S,  and  requires 
States  to  submit  an  I/M  SIP  revision 
which  includes  all  necessary  legal 
authority  and  the  items  specified  in  40 
CFR  51  by  November  15.  1993. 

Pursuant  to  these  requirements,  the 
State  of  Michigan  was  required  to 


submit  a  SIP  revision  that  requires  the 
establishment  and  implementation  of  a 
"basic"  I/M  program  in  the  Detroit-Ann 
Arbor,  Grand  Rapids,  and  Muskegon 
nonattainment  areas  by  November  15, 
1993.1 

IV.  State  Submittal 

On  November  12, 1993,  the  Michigan  ' 
Department  of  Natural  Resources 
(MDNR)  submitted  to  the  EPA  a  revision 
that  provided  for  an  I/M  program  in 
Western  Michigan  (i.e.,  the  Grand 
Rapids  and  Muskegon  nonattainment 
areas).  Under  the  requirements  of  the 
EPA  completeness  review  procedures 
(40  CFR  51  Appendix  V)  and  the 
requirements  of  section  llO(k)  of  the     ' 
CAA,  the  submittal  was  deemed 
complete  by  EPA  on  April  18, 1994. 

In  Western  Michigan,  the  Slate  will  be 
implementing  a  biennial,  "test-only" 
I/M  program  which  meets  the 
requirements  of  the  EPA's  "enhanced" 
performance  standard  and  other 
requirements  contained  in  the  Federal 
I/M  rule  in  the  applicable 
nonattainment  counties.  The  Michigan 
Department  of  Transportation  (MOOT) 
has  sole  responsibility  for  implementing 
the  program,  while  the  MDNR  is 
responsible  for  enforcement  of  the 
program.  In  addition,  the  State  will 
enter  into  a  contractual  agreement  with 
a  centralized  contractor  to  provide  the 
network  of  services  required  to  operate 
a  program.  Other  aspects  of  the  Western 
Michigan  I/M  program  include:  testing 
of  1975  and  later  light  duty  vehicles  and 
trucks  and  heavy  duty  trucks, 
evaporative  emission  testing  for  1975 
and  later  model  year  vehicles,  a  test  fee 
to  ensure  the  State  has  adequate 
resources  to  implement  the  program, 
enforcement  by  registration  denial,  a 
repair  effectiveness  program, 
contractual  requirements  for  testing 
convenience,  quality  assurance,  data 
collection,  minimum  expenditure 
waivers,  reporting,  test  equipment  and 
test  procedure  specifications,  public 
information  and  consumer  protection, 
and  inspector  training  and  certification, 
and  contractual  requirements  for  a  Total 
Quality  Management  Plan  between  the 
State  and  the  centralized  contractor. 

V.  The  ERA'S  Analysis  of  the  Western 
Michigan  I/M  Frogiam 

The  EPA  has  reviewed  the  State's 
submittal  for  consistency  with  the 
statutory  requirements  of  EPA 
regulations.  A  summary  of  the  EPA's 
analysis  is  provided  below.  More 
detailed  support  for  approval  of  the  . 


'  This  rulemaking  is  limited  to  the  Grand  Rapids 
and  Muskegon  nonattainment  areas.  The  I/M 
program  in  the  Detroit-Ann  Arbor  nonattainment 
will  be  addressed  in  a  separate  rulemaking. 
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State's  submittal  i^  contained  in  a 
Technical  SuppoH  Document  (TSD), 
dated  May  31. 1994,  which  is  available 
from  the  Region  5  Office,  li-sted  above. 

A.  Applicability 

The  SIP  needs  t(  i  describe  the 
applicable  areas  ir  detail  and, 
consistent  with  57  FR  51.350.  needs  to 
include  the  legal  a  jthority  or  rules 
necessary  to  estab  ish  program 
boundaries. 

The  Western  Mi  ;h5gan  1/M  legislation 
specifies  that  an  1/  Vl  program  be 
implemented  in  Ki'nt,  Ottawa,  and 
Muskegon  counties,  as  required. 

B.  l/M  Performonc  ?  Standard 

The  SIP  revisior  provides  for  an  1/M 
program  in  Westeri  Michigan  that 
meets  the  "enhanc  sd"  I/M  performan<:e 
standard.  The  Stat  ( elected  to  design  a 
program  meeting  t  le  "enhanced" 
performance  stand  ird  as  a  means  of 
meeting  other  requ  irements  associated 
with  the  CAA  (e.g.  section  182(b)(1), 
Reasonable  Furthe  ■  Progress).  The 
performance  stand  3rd  sets  an  emission 
reduction  target  th  it  must  be  met  by  a 
program  in  order  f(  it  the  SIP  to  be 
approvabte.  The  SP  must  also  provide 
that  the  program  will  meet  the 
performance  stand  ird  in  actual 
operation,  with  pr<  visions  for 
appropriate  adjust;  nents  if  the  standard 
is  not  met. 

The  State  has  su  emitted  a  modeling 
demonstration  usii  ig  the  EPA  computer 
model  M0BIL£5a  i  howing  that  the 
"enhanced"  perfor  nance  .standard  is 
met. 

C.  Network  Type  o  td  Progmm 
Evaluation 

The  SIP. needs  tc  include  a 
description  of  the  i  letwork  to  be 
employed,  the  reqi  ired  legal  authority, 
and  in  the  case  of  i  reas  making  claims 
for  case-by-case  eq  livalency,  the 
required  demonstri  ition.  Also,  for  areas 
implementing  "enlianced"  I/M 
programs,  the  SIP  i  eeds  to  include  a 
description  of  the  ( valuation  schedule 
and  protocol,  the  s  impling 
methodology,  the  t  ata  colleaion  and 
analysis  system,  th  s  resources  and 
personnel  for  evalu  ation,  and  related 
details  of  the  evalu  ition  program,  and 
the  legal  authority  mabling  the 
evaluation  prograrr . 

The  State  has  ch(  isen  to  implement  a 
"centralized"  I/M  i  etwork  program 
design  which  will  i  ililize  a  centralized 
contractor  to  imple  ment  the  inspeclion 
portion  of  the  progiam.  The  State  has 
chosen  not  to  make  a  demonstration  for 
case-by-case  equivj  lency  for  a  different 
network  design. 


The  MDNR  describes  and  commits,  in 
its  SIP  narrative,  to  institute  a 
continuous  ongoing  evaluation  program 
oansistent  with  the  Federal  I/M  rule. 
The  results  of  the  evaluation  program 
will  be  reported  to  the  EPA  on  a 
biennial  basis.  Legal  authority,  which  is 
contained  in  the  H.B.  4165,  authorizes 
the  MDNR  to  implement  this  contractor 
operated  centralized  program  and 
conduct  the  program  evaluation. 

D.  Adequate  Tools  and  Fesources 

The  SIP  needs  to  include  a 
description  of  the  resources  that  will  be 
used  for  program  operation,  and  discuss 
how  the  performance  standard  will  be 
met,  which  includes:  (1)«  detailed 
budget  plan  which  describes  the  source 
of  funds  for  personnel,  program 
administration,  program  enforcement, 
purchase  of  necessary  equipment  (such 
as  vehicles  for  undercover  audits),  and 
any  "other  requirements  discussed 
throughout,  for  the  period  prior  to  the 
next  biennial  self-evaluation  required  in 
the  Federal  I/M  rule.  (2)  a  description  of 
personnel  aesources,  the  number  of 
personnel  dedicated  to  overt  and  covert 
auditing,  data  analysis,  program 
administration,  enforcement,  and  other 
necessary  functions  and  the  training 
attendant  to  each  function. 

The  adopted  legislation  for  the 
Western  Michigan  program,  H.B.  4165, 
provides  for  a  $24  per  vehicle 
inspection  fee  which  is  adjusted 
annually  for  inflation.  Of  this  $24  fee, 
no  less  than  $3  will  be  devoted  to 
oversight  and  management  of  the 
program.  The  SIP  narrative  also 
describes  the  budget,  staffing  support, 
and  equipment  needed  to  implen>ent 
the  program.  The  State  e.xpects  to 
dedicate  a  staffing  level  of  12  full-time 
equivalent  employees  to  support  the 
program. 

£.  Test  Frequency  and  Convenience 

The  SIP  needs  to  include  the  test 
SI  hedule  in  detail  including  the  test 
year  selection  scheme  if  testing  is  other 
than  annual.  Also,  the  SIP  needs  to 
include  the  legal  authority  necessary  to 
implement  and  enforce  the  test 
frequency  requirement  and  explain  how 
the  test  frequency  will  be  integrated 
with  the  enforcement  process.  In 
addition,  for  "enhanced"  I/M  programs, 
the  SIP  needs  to  demonstrate  that  the 
network  of  stations  providing  test 
services  is  sufficient  to  insure  short 
waiting  times  to  get  a  test  and  short 
driving  distances. 

The  SIP  revision  for  Western 
Michigan  requires  biennial  inspections 
for  all  subject  motor  vehicles.  For  new 
vehicles,  the  first  test  is  required  for  re- 
registration,  2  years  after  initial  titling. 


For  vehicles  already  titled  at  the  time  of 
program  start-up,  inspections  are 
required  within  30  days  prior  to  the 
anniversary  of  initial  titling.  Newly 
registered  used  vehicles  are  required  to 
be  inspected  within  thirty  days  of  being 
registered  initially  in  the  State.  The 
inspections  will  be  conducted  on  odd  or 
even  years  corresponding  to  the  model 
year  of  the  vehicle  and  timed  with  the 
registration  process  which  is  explained 
in  the  SIP  submittal.  The  authority  for 
the  enforcement  of  the  testing  frequency 
is  contained  in  the  Western  Michigan  1/ 
M  legislation. 

Short  waiting  times  and  short  driving 
distances  relating  to  network  design  are 
addre'ssed  in  the  contract  between  the 
State  and  its  managing  contractor.  The 
State  is  contractually  requiring  that  the 
monthly  average  waiting  time  shall  not 
exceed  15  minutes  more  than  4  times  in 
a  month.  In  addition,  the  location  of 
.stations  shall  be  such  that  70  pen:ent  of 
the  vehicle  population  must  be  within 
5  miles  of  an  inspection  station,  and 
that  90  percent  of  the  vehicle 
population  must  be  within  12  miles  of 
an  inspection  station. 

F.  Vehicle  Coverage 

The  SIP  needs  to  include  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program, 
and. a  plan  for  how  those  vehicles  are  to 
be  identified,  including  vehicles  that  are 
routinely  operated  in  the  area  but  may 
not  be  registered  in  the  area.  Also,  the 
SIP  needs  to  include  a  description  of 
any  special  exemptions  which  will  be 
granted  by  the  program,  and  an  estimate 
of  the  percentage  and  number  of  subject 
vehicles  which  wtII  be  impacted.  Such   • 
exemptions  need  to  be  accounted  for  in 
the  emission  reduction  analysis.  In 
addition,  the  SiP  needs  to  include  tb^? 
legal  authority  or  rule  necessary  to 
implement  and  enforce  the  vehiile 
coverage  requirement. 

The  Western  Michigan  prog-i^m 
includes  coverage  of  all  1975  and  newer 
model  year  gasoline  powered  light-duty 
vehicles  and  light-duty  and  heavy-duty 
trucks,  registered  or  required  to  be 
registered  within  the  nonattainment 
aTea<i  and  fleets  primarily  op«-ated 
within  an  I/M  program  area.  Vehicles 
wili  be  identified  through  the  MDOT 
vehicle  registration  database.  Only  the 
following  vehicles  are  exempt  from  the 
1/M  requirement:  historic  vehicles, 
diesel  vehicles,  dedicated  alternative 
fuel  vehicles,  electric  vehicles, 
motorcycles,  and  vehicles  used  for 
covert  monitoring  of  inspection  station 
facilities.  The  State  has  estimated 
exempted  vehicles  to  account  for  0.3 
percent  of  the  total  vehicle  population. 


The  legal  authority  for  the  vehicle 
coverage  is  contained  in  the  H.B.  4165. 

G.  Test  Procedures  and  Standards 

The  SIP  needs  to  include  a 
description  of  each  test  procedure  used. 
The  SIP  also  needs  to  include  the  rule, 
ordinance,  or  law  describing  and 
establishing  the  test  procedures. 

The  Western  Michigan  I/M  SIP 
obligates  the  State  to  do  IM240  testing 
in  accordance  with  the  EPA's  guidance 
document  entitled  "High-Tech  I/M  Test 
Procedures.  Emission  Standards, 
Quality  Control  Requirements,  and 
Equipment  Specifications"  (Technical 
Guidance).  The  State  will  be  requiring 
IM240  tests  on  1981  and  later  model 
year  vehicles.  This  model  year  coverage 
complies  with  the  EPA's  I/M  regulation. 
All  1975  and  later  model  year  vehicles 
not  receiving  an  IM240  test  will  receive 
a  loaded  2  speed  test  in  accordance  with 
the  EPA's  test  procedures  contained  in 
the  appendices  of  the  Federal  I/M  rule. 
The  test  procedures  are  specifically  and 
legally  established  in  the  Request  For 
Proposal  (RFP),  which  the  Western 
Michigan  I/M  contractor  is  required  to 
abide  by. 

H.  Test  Equipment 

The  SIP  needs  to  include  written 
technical  specifications  for  all  test 
equipment  used  in  the  program  and 
shall  address  each  of  the  requirements 
in  57  FR  51.358  of  the  Federal  I/M  rule. 
The  specifications  need  to  describe  the 
emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria 
and  procedures. 

The  Western  Michigan  I/M  SIP 
revision  obligates  the  State  to  use  the 
written  equipment  specifications 
contained  in  the  EPA's  IM240  Technical 
Guidance  and  appendices  of  the  Federal 
I/M  rule.  Michigan's  RFP  sufficiently 
addresses  the  requirements  in  40  FR 
5r.358  and  includes  descriptions  of 
performance  features  and  functional 
characteristics  of  the  computerized  test 
systems.  The  necessary  test  equipment, 
required  features,  and  acceptance 
testing  criteria  are  also  mandated  in  the 
RFP. 

/.  Quality  Control 

The  SIP  needs  to  include  a 
description  of  quality  control  and  record 
keeping  procedures.  The  SIP  needs  to 
include  the  procedures  manual,  rule, 
and  ordinance  or  law  describing  and 
establishing  the  procedures  of  quality 
control  and  requirements. 

The  Western  Michigan  SIP  narrative 
and  RFP  contain  descriptions  and 
requirements  establishing  the  quality 
control  procedures  in  accordance  with 
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The  legal  authority  for  the  vehicle 
coverage  is  contained  in  the  H.B.  4165. 

G.  Test  Procedures  and  Standards 

The  SEP  needs  to  include  a 
description  of  each  test  procedure  used. 
The  SIP  also  needs  to  include  the  rule, 
ordinance,  or  law  describing  and 
establishing  the  test  procedures. 

The  Western  Michigan  I/M  SIP 
obligates  the  State  to  do  IM240  testing 
in  accordance  with  the  EPA's  guidance 
document  entitled  "High-Tech  I/M  Test 
Procedures,  Emission  Standards, 
Quality  Control  Requirements,  and 
Equipment  Specifications"  (Technical 
Guidance).  The  State  will  be  requiring 
IM240  tests  on  1981  and  later  model 
year  vehicles.  This  model  year  coverage 
complies  with  the  EPA's  I/M  regulation. 
All  1975  and  later  model  year  vehicles 
not  receiving  an  IM240  test  will  receive 
a  loaded  2  speed  test  in  accordance  with 
the  EPA's  test  procedures  contained  in 
the  appendices  of  the  Federal  I/M  rule. 
The  test  procedures  are  specifically  and 
legally  established  in  the  Request  For 
Proposal  (RFP),  which  the  Western 
Michigan  I/M  contractor  is  required  to 
abide  by. 

H.  Test  Equipment 

The  SIP  needs  to  include  written 
technical  specifications  for  all  test 
equipment  used  in  the  program  and 
shall  address  each  of  the  requirements 
in  57  FR  51.358  of  the  Federal  I/M  rule. 
The  specifications  need  to  describe  the 
emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria 
and  procedures. 

The  Western  Michigan  I/M  SIP 
revision  obligates  the  State  to  use  the 
written  equipment  specifications 
contained  in  the  EPA's  IM240  Technical 
Guidance  and  appendices  of  the  Federal 
I/M  rule.  Michigan's  RFP  sufficiently 
addresses  the  requirements  in  40  FR 
5r.358  and  includes  descriptions  of 
performance  features  and  functional 
characteristics  of  the  computerized  test 
systems.  The  necessary  test  equipment, 
required  features,  and  acceptance 
testing  criteria  are  also  mandated  in  the 
RFP. 

/.  Quality  Control 

The  SIP  needs  to  include  a 
description  of  quality  control  and  record 
keeping  procedures.  The  SIP  needs  to 
include  the  procedures  manual,  rule, 
and  ordinance  or  law  describing  and 
establishing  the  procedures  of  quality 
control  and  requirements. 

The  Western  Michigan  SIP  narrative 
and  RFP  contain  descriptions  and 
requirements  establishing  the  quality 
control  procedures  in  accordance  with 


the  Federal  I/M  rule.  These 
requirements  will  help  ensure  that 
equipment  calibrations  are  properly 
performed  and  recorded  as  well  as 
maintaining  compliance  document 
security.  The  quality  control  procedures 
manual  is  contained  in  the  RFP.  The 
Western  Michigan  SIP  revision  obligates 
the  State  to  comply  with  all 
specifications  for  all  quality  control  in 
accordance  with  the  Federal  I/M  rule. 

/.  Waivers  and  Compliance  Via 
Diagnostic  Inspection 

The  SIP  needs  to  include  a  maximum 
waiver  rate  expressed  as  a  percentage  of 
initially  failed  vehicles.  This  waiver  rate 
needs  to  be  used  for  estimating  emission 
reduction  benefits  in  the  modeling 
analysis.  Also,  the  State  needs  to  take 
corrective  action  if  the  waiver  rate 
exceeds  that  estimated  in  the  SIP  or 
revise  the  SIP  and  the  emission 
reductions  clairned  accordingly.  In 
addition,  the  SIP  needs  to  describe  the 
waiver  criteria  and  procedures, 
including  cost  limits,  quality  assurance 
methods  and  measures,  and 
administration.  Lastly,  the  SIP  shall 
include  the  necessary  legal  authority, 
ordinance,  or  rules  to  issue  waivers,  set 
and  adjust  cost  limits  as  required,  and 
carry  out  any  other  functions  necessary 
to  administer  the  waiver  system, 
including  enforcement  of  the  waiver 
provisions. 

The  Western  Michigan  I/M  program 
includes  a  waiver  rate  as  a  percentage  of 
initially  failed  vehicles  of  6  percent. 
This  waiver  rate  is  used  in  the  modeling 
demonstration.  In  the  SIP  narrative,  the 
State  of  Michigan  commits  to  tak& 
corrective  action  if  the  actual  waiver 
rate  rises  above  6  percent.  The  SIP 
provides  for  only  1  type  of  waiver,  that 
being  based  on  a  minimum  repair 
expenditure.  This  waiver  is  consistent 
with  the  Federal  I/M  rule.  The  proper 
criteria,  procedures,  quality  assurance 
and  administration  regarding  the 
issuance  of  waivers  will  be  ensured  by 
MDOT  and  the  managing  contractor  and 
are  contained  in  the  SIP  narrative  and 
RFP.  The  waiver  criteria  are  contained 
in  both  the  State's  legislation  and  the 
RFP.  The  State  has  established  a 
minimum  $300  expenditure  for  the 
issuance  of  a  waiver.  This  minimum 
limit  is  in  accordance  with  the  CAA  and 
Federal  I/M  rule. 

K.  Motorist  Compliance  Enforcement 

The  SIP  needs  to  provide  information 
concerning  the  enforcement  process 
including:  (1)  a  description  of  the 
existing  compliance  mechanism,  if  it  is 
to  be  used  in  the  future,  and  the 
demonstration  that  it  is  as  effective  or 
more  effective  than  registration-denial 


enforcement;  (2)  an  identification  of  the 
agencies  responsible  for  performing 
each  of  the  applicable  activities  in  this 
section;  (3)  a  description  of  and 
accounting  for  all  classes  of  exempt 
vehicles;  and  (4)  a  description  of  the 
plan  for  testing  fleet  vehicles,  rental  car 
fleets,  leased  vehicles,  and  any  other 
special  classes  of  subject  vehicles,  e.g.. 
those  operated  in  (but  not  necessarily 
registered  in)  the  program  area.  Also, 
the  SIP  needs  to  include  a 
determination  of  the  current  compliance 
rate  based  on  a  study  of  the  system  that 
includes  an  estimate  of  compliance 
losses  due  to  loopholes,  counterfeiting, 
and  unregistered  vehicles.  Estimates  of 
the  effect  of  closing  such  loopholes  and 
"Otherwise  improving  the  enforcement 
mechanism  need  to  be  supported  with 
detailed  analyses.  In  addition,  the  SIP 
needs  to  include  the  legal  authority  to 
implement  and  enforce  the  program. 
Lastly,  the  SIP  needs  to  include  a 
commitment  to  an  enforcement  level,  at 
a  minimum,  in  practice. 

The  State  has  chosen  to  use 
registration-denial  as  its  primary 
enforcement  mechanism.  Motorists  will 
be  denied  vehicle  registration  unless  the 
vehicle  has  complied  with  the  I/M 
program  requirements.  The  motorist 
compliance  enforcement  program  will 
be  implemented  in  part,  by  the  MDOT 
in  conjunction  with  the  Michigan 
Department  of  State.  The  Michigan  State 
Police  and  local  police  departments  will 
take  the  lead  in  citing  motorists  who  fail 
to  comply  with  the  registration 
requirement.  In  addition,  parking  meter 
attendants  also  h'ave  the  authority  to 
ticket  parked  vehicles  with  expired  or 
otherwise  invalid  license  plates. 

Only  the  following  vehicles  types  are 
exempt  from-the  I/M  requirement: 
historic  vehicles,  diesel  vehicles, 
dedicated  alternative  fuel  vehicles, 
electric  vehicles,  motorcycles,  and 
vehicles  used  for  covert  monitoring  of 
inspection  station  facilities.  The  State 
has  estimated  exempted  vehicles  to 
account  for  0.3  percent  of  the  total 
vehicle  population. 

Fleet  vehicles,  rental  car  fleets,  and 
leased  vehicles  that  do  not  receive  an 
annual  registration  will  be  required  to 
meet  the  same  program  requirements  as 
all  other  vehicles  that  receive  annual 
registration.  The  project  compliance  rate 
is  estimated  to  be  97  percent.  The  State 
commits  to  revise  the  I/M  SIP  if  the 
State  fails  to  meet  the  97  percent 
compliance  rate. 

The  legal  authority  to  implement  and 
enforce  the  program  is  included  in  H.B. 
4165. 
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L  Motorist  Compliar,  ce  Enforcement 
Progmm  Oversight 

The  SIP  needs  to  ii  elude  a 
description  of  enforc;ment  program 
oversight  and  inform  ition  management 
attivities. 

The  Western  Mich  gan  SIP  revision 
provides  for  regular ;  uditing  of  its 
enforcement  progran  and  the  following 
of  effective  managem  ent  practices, 
including  adjustmen  s  to  improve  the 
program  when  necesi  ary.  These 
program  oversight  ar  d  information 
management  activitic  s  are  described  in 
the  SIP  narrative  and  RFP  which 
include:  the  establish  ment  of  wntten 
procedures  for  persoi  mel  engaged  in  1/ 
M  document  handlin  i  and  proces-sing 
and  the  use  of  a  bar-c  [xJed  data  entry 
system  for  tracking  p  -ogram  documents. 

However,  the  subn  ittal  does  not 
include,  for  example,  the  procedures 
through  which  the  ac  tivities  of 
enforcement  personnal  are  quality- 
controlled,  as  descril  ed  in  40  CFR  part 
51.362.  Therefore,  EP  A  proposes  to 
approve  this  portion  }f  the  Stales 
submittal  if  Michigan  submits  the 
necessary  materials  ii  i  time  to  allow 
EPA  to  place  it  in  the  docket  2  weeks 
prior  to  the  close  of  I  ke  public  comment 
period.  If  Michigan  c  uinot  submit  the 
necessary  materials,  1  lut  does  submit  a 
commitment  to  comp  lete  the  necessary 
materials  within  1  yeir  of  EPA's  final 
rulemaking,  EPA  pro  )oses  to 
conditionally  approv  j  this  portion  of 
the  State's  submittal,  .\ltematively,  if 
the  State  does  not  suftmit  any  materials 
2  weeks  prior  to  the  c  lose  of  the  public 
comment  period,  EP/ .  proposes  to 
disapprove  the  SIP  ai  "failing  to  comply 
with  section  110  and  Part  D.  In  order  to 
receive  final  full  appi  oval,  the  State 
must  submit  its  final,  signed  contract 
addressing  the  requir  ;ments  of  40  CFR 
part  51.362toEPAptiortoruial 
rulemaking. 

M.  Quality  Assuronct 

The  SIP  needs  to  ir  elude  a 
description  of  the  quj  lity  assurance 
program,  and  written  procediu^s 
manuals  covering  hot  i  overt  and  covert 
performance  audits,  i  etord  audits,  and 
equipment  audits. 

The  Western  Mich!  jan  I/M  SIP 
revision  includes  a  d(  scription  of  its 
quality  assurance  pro  jrara.  The  program 
includes  operation  ar  d  progress  reports 
and  overt  and  covert  ludJts  of  alj 
emission  inspectors  a  od  emission 
inspection  and  refere  $  facilities.  The 
program  will  be  cond  jcted  by  a 
contractor  with  overs  ght  provisions 
reserved  to  the  State,  'rotidurea  and 
techniques  for  overt  a  nd  covert 
performance,  record,  md  equipment 


audits  will  be  given  to  auditors  and 
updated  as  needed.  In  addition,  all 
program  auditors  will  themselves  be 
aiKlited  at  least  once  per  year. 

N.  Enforcement  Against  Contractors, 
Stations  and  Inspectors 

The  SIP  needs  to  include  die  penalty 
schedule  and  the  legal  authority  for 
establishing  and  imposing  penalties, 
civil  fines,  license  suspension,  and 
revocations.  In  the  case  of  State 
constitutional  impediments  to 
immediate  suspension  authority,  the 
State  Attorney  General  shall  furnish  an 
official  opinion  for  the  SIP  explaining 
the  constitutional  impediment  as  well 
as  relevant  case  law.  Also,  the  SIP  needs 
to  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  process, 
including  which  s^encies,  courts,  and 
jurisdictions  are  involved;  who  will 
prosecute  and  adjudicate  cases;  and 
other  aspects  of  the  enforcement  of  the 
program  requirements,  the  resources  to 
be  allocated  to  this  function,  and  the 
source  of  those  funds.  In  States  without 
immediate  suspension  authority,  the  SIP 
needs  to  demonstrate  that. sufficient 
resources,  personnel,  and  systems  are  in 
place  to  meet  the  3  day  case 
management  requirement  for  violations 
that  directly  affect  emission  reductions. 

The  Western  Michigan  SEP  revision 
incorporates  an  innovative  method  for 
ensuring  that  the  1/M  program  will  be 
run  effectively.  The  State  will  require 
the  contractor  to  become  part  of  the 
MDOTs  Total  Quality  Management 
(TQM)  program. 

However,  while  the  State's  submittal 
includes  the  legislative  authority  for 
enforcement  against  contractors,  the 
submittal  does  not  include,  for  example, 
a  penalty  schedule  for  those  persons 
found  in  violation  of  the  niles  of  the 
1/M  program,  as  described  in  40  CFR 
part  51.364.  Therefore,  EPA  proposes  to 
approve  this  portion  of  the  State's 
submittal  if  Michigan  submits  the 
necessary  materials  in  time  to  allow 
EPA  to  place  it  in  the  docket  2  weeks 
prior  to  the  close  of  the  public  comment 
-period.  If  Michigan  cannot  submit  the 
necessary  materials,  but  does  submit  a 
commitment  to  complete  the  necessary 
materials  within  1  year  of  EPA's  final 
rulemaking,  EPA  proposes  to 
conditionally  approve  this  portion  of 
the  State's  submittal.  Alternatively,  if 
the  State  does  not  submit  any  materials 
2  weeks  prior  to  the  close  of  the  public  • 
comment  period,  EPA  proposes  to 
disapprove  the  SIP  as  failing  to  comply 
with  section  110  and  Part  D.  In  order  to 
receive  final  full  approval,  the  State 
must  submit  its  final,  signed  contract 
addressing  the  requirements  of  40  CFR 


part  51.364  to  EPA  prior  to  final 
rulemaking. 

O.  Data  Collection 

Accurate  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  I/M  program.  The 
Federal  I/M  regulation  requires  data  to 
be  gathered  on  each  individual  test 
conducted  and  on  the  results  of  the 
quality  control  checks  of  test  equipment 
required  under  40  CFR  Part  51.359.  The 
SIP  needs  to  dest;ribe  the  types  of  dnta 
to  be  collected.     • 

The  Western  Michigan  I/M  SIP 
revision  provides  for  the  collecting  and 
storage  of  test  data  consistent  with  the 
Federal  I/M  rule.  The  Information 
contained  within  each  test  report  is 
such  that  it  will  be  possible  to 
unambiguously  tie  specific  test  results 
to  a  specific  vehicle,  test  site,  and 
'  inspector.  The  State  also  commits  to 
gather,  summarize,  and  report  the 
results  of  quality  control  checks 
performed  on  testing  equipment,  sorted 
according  to  station  number,  system 
number,  date,  the  concentration  values 
of  the  calibration  gases  used  and  the 
start  time  of  the  quality  control  check. 

P.  Data  Analysis  and  Reporting 

Data  analysis  and  reporting  are 
required  to  allow  for  monitoring  an 
evaluation  of  the  program  by  the  State 
and  the  EPA.  The  Federal  I/M  regulation 
requires  annual  reports  to  be  submitted 
which  provide  information  and 
statistics  and  summarize  activities 
performed  for  each  of  the  following 
programs:  testing,  quality  assurance, 
quality  control,  and  enforcement.  These 
reports  are  to  be  submitted  by  July  and 
shall  provide  statistics  for  the  period  of 
January  to  December  of  the  previous 
year.  A  biennial  report  shall  be 
submitted  to  the  EPA  which  addresses 
changes  in  program  design,  regulations, 
legal  authority,  program  procedures  and 
any  weaknesses  in  the  program  found 
during  the  previous  2  year  period  and 
how  these  problems  will  be  or  were 
corrected. 

Under  the  Western  Michigan  SIP 
revision,  the  State  will  address  all  f  he 
data  elements  and  reporting 
requirements  listed  in  57  FR  51.366. 

Q.  Inspector  Training  and  Licensing  oi 
Certification 

The  SEP  needs  to  include  a 
description  of  the  training  program,  the 
written  and  "hands-on"  tests,  and"  the 
licensing  or  certification  process. 

The  Western  Michigan  I/M  SIP 
revision  provides  for  the 
implementation  of  training, 
certification,  and  refresher  programs  for 
emission  inspectors.  The  SIP  destnribes 
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the  program  and  curriculum  which 

include  written  and  "hands-on"  testing  n 

at  least  every  2  years.  All  inspectors  will  te 

be  required  to  be  certified  to  inspect  te 

vehicles  in  the  Western  Michigan  I/M  ir 

program.  tc 

/?.  Public  Information  and  Consumer  ^* 

Protection  ^ 

C( 

The  SIP  must  include  public  si 

information  and  consumer  protection  pt 

programs.  g, 

The  Western  Michigan  SIP  revision  ^ 

includes  a  provision  in  the  RFP  for  the  j 

contractor  to  develop  a  public  ^ 

information  program  which  educates  ^j, 
the  public  on  I/M,  State  and  Federal 

regulations,  air  quality  and  the  role  of  p, 

motor  vehicles  in  the  air  pollution  p, 

problem,  and  other  items  as  described  4( 

in  the  Federal  rule.  The  consumer  p, 

protection  program  includes  a  number  si 

of  provisions  for  a  challenge  tj^ 

mechanism,  protection  of  whistle  g] 

blowers,  and  assistance  to  motorists  in  pi 

obtaining  warranty  covered  repairs  will  p< 

also  be  further  developed  in  the  final  n« 

contract.  ^.^ 

However,  the  State's  submittal  does  jj^ 

not  include  a  provision  to  provide  ^u 

motorists  that  fail  the  emissions  test  to  ^c 

automatically  receive  test  repair  facility  (^ 

performance  data  and  diagnostic  (^ 

information,  as  described  in  40  CFR  part  2 

51.368.  Therefore,  EPA  proposes  to  cc 

approve  this  portion  of  the  State's  ji 

submittal  if  Michigan  submits  the  vv 

necessary  materials  in  time  to  allow  .  re 

EPA  to  place  it  in  the  docket  2  weeks  m 

prior  to  the  close  of  the  public  comment  ad 

period.  If  Michigan  cannot  submit  the  pe 

necessary  materials,  but  does  submit  a  ru 
commitment  to  complete  the  necessary 

materials  within  1  year  of  EPA's  final  ^• 
rulemaking,  EPA  proposes  to 

conditionally  approve  this  portion  of  I/l 

the  State's  submittal.  Alternatively,  if  th 

the  State  does  not  submit  any  materials  ve 

2  weeks  prior  to  the  close  of  the  public  in 

comment  period.  EPA  proposes  to  qu 

disapprove  the  SIP  as  failing  to  comply  th 

with  section  110  and  Part  D.  In  order  to  dc 

receive  final  full  approval,  the  State  m( 

mustsubmit  its  final,  signed  contract  re] 

addressing  the  requirements  of  40  CFR  re( 
part  51.368  to  EPA  prior  to  final 
rulemaking. 

S.  Improxing  Repair  Effectiveness 

The  SIP  needs  to  include  a . 

description  of  the  technical  assistance  su 

program  to  be  implemented,  a  ne 

description  of  the  procedures  and  EF 

criteria  to  be  used  in  meeting  the  pr 

performance  monitoring  requirements  of  pe 

this  section  for  "enhanced"  I/M  ne 

programs,  and  a  description  of  the  co 

repair  technician  training  resources  mi 

available  in  the  community.  ru 
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the  program  and  curriculum  which 
include  written  and  "hands-on"  testing 
at  least  every  2  years.  All  inspectors  will 
be  required  to  be  certified  to  inspect 
vehicles  in  the  Western  Michigan  I/M 
program. 

/?.  Public  Information  and  Consumer 
Protection 

The  SIP  must  include  public 
information  and  consumer  protection 
programs. 

The  Western  Michigan  SIP  revision 
includes  a  provision  in  the  RFP  for  the 
contractor  to  develop  a  public 
information  program  which  educates 
the  public  on  I/M,  State  and  Federal 
regulations,  air  quality  and  the  role  of 
motor  vehicles  in  the  air  pollution 
problem,  and  other  items  as  described 
in  the  Federal  rule.  The  consumer 
protection  program  includes  a  number 
of  provisions  for  a  challenge 
mechanism,  protection  of  whistle 
blowers,  and  assistance  to  motorists  in 
obtaining  warranty  covered  repairs  will 
also  be  further  developed  in  the  final 
contract. 

However,  the  State's  submittal  does 
not  include  a  provision  to  provide 
motorists  that  fail  the  emissions  test  to 
automatically  receive  test  repair  facility 
performance  data  and  diagnostic 
information,  as  described  in  40  CFR  part 
51.368.  Therefore,  EPA  proposes  to 
approve  this  portion  of  the  State's 
submittal  if  Michigan  submits  the 
necessary  materials  in  time  to  allow 
EPA  to  place  it  in  the  docket  2  weeks 
prior  to  the  close  of  the  public  comment 
period.  If  Michigan  cannot  submit  the 
necessary  materials,  but  does  submit  a 
commitment  to  complete  the  necessary 
materials  within  1  yearof  EPA's  final 
rulemaking.  EPA  proposes  to 
conditionally  approve  this  portion  of 
the  State's  submittal.  Alternatively,  if 
the  State  does  not  submit  any  materials 
2  weeks  prior  to  the  close  of  the  public 
comment  period,  EPA  proposes  to 
disapprove  the  SIP  as  failing  to  comply 
with  section  110  and  Part  D.  In  order  to 
receive  final  full  approval,  the  State 
must  submit  its  final,  signed  contract 
addressing  the  requirements  of  40  CFR 
part  51.368  to  EPA  prior  to  final 
rulemaking. 

S.  Improxing  Repair  Effectiveness 

The  SIP  needs  to  include  a . 
description  of  the  technical  assistance 
program  to  be  implemented,  a 
description  of  the  procedures  and 
criteria  to  be  used  in  meeting  the 
performance  monitoring  requirements  of 
this  section  for  "enhanced"  I/M 
programs,  and  a  description  of  the 
repair  technician  training  resources 
available  in  the  community. 


The  Western  Michigan  I/M  SIP 
revision  includes  a  description  of  the 
technical  assistance  and  repair 
technician  training  programs  to  be 
implemented.  The  State  has  committed 
to  meeting  the  applicable  technical 
assistance  requirements  of  40  CFR  part 
51.369,  and  to  that  end  require  the 
contract  to  be  entered  into  will 
sufficiently  address  the  Federal  I/M  rule 
requirements.  The  MDOT  will  also 
ensure  that  a  repair  technician  hotline 
will  be  available  for  repair  technicians. 
The  State  will  also  ensure  that  adequate 
repair  technician  training  exists  prior  to 
the  beginning  of  testing  in  January  1995. 

However  the  submittal  does  not 
provide  for  a  system  of  repair  facility 
performance  monitoring,  as  described  in 
40  CFR  part  51.369.  Therefore,  EPA 
proposes  to^pprove  this  portion  of  the 
State's  submittal  if  Michigan  submits 
the  necessary  materials  in  time  to  allow 
EPA  to  place  it  in  the  docket  2  weeks 
prior  to  the  close  of  the  public  comment 
period.  If  Michigan  cannot  submit  the 
necessary  materials,  but  does  submit  a 
commitment  to  complete  the  necessary 
materials  within  1  year  of  EPA's  final 
rulemaking.  EPA  proposes  to 
conditionally  approve  this  portion  of 
the  State's  submittal.  Alternatively,  if 
the  State  does  not  submit  any  materials 
2  weeks  prior  to  the  close  of  the  public 
comment  period,  EPA  proposes  to 
disapprove  the  SIP  as  failing  to  comply 
with  section  110  and  Part  D.  In  order  to 
receive  final  full  approval,  the  State 
must  submit  its  final,  ngned  contract 
addressing  the  requirements  of  40  CFR 
part  51.369  to  EPA  prior  to  final 
rulemaking. 

T.  Compliance  with  Recall  Notices 

For  areas  implementing  "enhanced" 
I/M  programs,  the  SIP  n^s  to  describe 
the  procedures  used  to  incorporate  the 
vehicle  recall  lists  provided  into  the 
inspection  or  registration  database,  the 
quality  control  methods  used  to  insure 
that  recall  repairs  are  properly 
documented  and  tracked,  and  the 
method  (inspection  failure  or 
registration  denial)  used  to  enforce  the 
recall  requirements. 

The  State's  submittal  does  not 
sufficiently  address  all  the  aspects  of 
this  requirement  as  described  in  40  CFR 
part  51.370.  Therefore,  EPA  proposes  to 
approve  this  portion  of  the  State's 
submittal  if  Michigan  submits  the 
necessary  materials  in  time  to  allow 
EPA  to  place  it  in  the  docket  2  weeks 
prior  to  the  close  of  the  public  comment 
period.  If  Michigan  cannot  submit  the 
necessary  materials,  but  does  submit  a 
commitment  to  complete  the  necessary 
materials  within  1  year  of  EPA's  final 
rulemaking,  EPA  proposes  to 


conditionally  approve  this  portion  of 
the  State's  submittal.  Alternatively,  if 
the  State  does  not  submit  any  materials 
2  weeks  prior  to  the  close  of  the  public 
comment  period,  EPA  proposes  to 
disapprove  the  SIP  as  failing  to  comply 
with  section  110  and  Part  D.  In  order  to 
receive  final  full  approval,  the  State 
must  submit  its  final,  signed  contract 
addressing  the  requirements  of  40  CFR 
part  51.370  to  EPA  prior  to  final 
rulemaking. 

U.  On -road  Testing 

For  areas  that  are  classified  as  serious 
or  above  for  ozone  nonattainment,  the 
SIP  needs  to  include  a  detailed 
description  of  the  on-road  testing 
program. 

Because  the  nonattainment  areas  in 
Western  Michigan  are  classified  as 
moderate,  this  particular  I/M 
requirement  is  not  applicable  to  the 
Western  Michigan  I/M  program. 
However,  the  State  does  have  the 
authority  to  implement  on-road  testing 
on  a  discretionary  basis. 

V.  State  Implementation  Plan 
Submissions/Implementation  Deadlines 

The  Federal  I/M  rule  requires  areas 
starting  new  test-only  programs  to  be 
fully  implemented  by  January  1,  1995. 

The  Western  Michigan  I/M  SIP 
revision  provides  that  the  program  will 
begin  operation  by  January  1, 1995. 

T.  Concluding  Statement 

A  more  detailed  analysis  of  the  State's 
submittal  and  how  it  meets  the  Federal 
requirements  is  contained  in  the  EPA's 
TSD  dated  May  31, 1994,  which  is 
available  from  the  Region  5  office  fisted 
above.  The  criteria  used  to  review  the 
submitted  SIP  revision  are  based  on  the 
requirements  stated  in  section  182  of  the 
CAA  and  the  Federal  I/M  regulations. 
Based  on  these  requirements,  the  EPA 
developed  a  detailed  I/M  approvability 
checklist  to  be  used  nationally  to 
determine  if  I/M  programs  meet  the 
requirements  of  the  CAA  and  the 
Federal  I/M  rule.  This  checklist,  based 
on  the  CAA  and  Federal  I/M 
regulations,  formed  the  primar}  basis 
for  the  EPA's  technical  review. 

The  EPA  has  reviewed  the  Western 
Michigan  I/M  SIP  revision  submitted  to 
the  EPA,  using  the  criteria  stated  above. 
The  H.B.  4165,  RFP,  and  accompanying 
materials  contained  in  the  SIP  represent 
an  acceptable  approach  to  the  I/M 
requirements  and  meet  all  the  criteria 
required  for  approvability  with  the 
exceptions  noted  above. 

Proposed  Action 

The  EPA  is  proposing  to  approve 
portions  the  Western  Michigan  I/M  SIP 
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revision  as  meeting  he  requirements  of 
the  CAA  and  the  Fei  ieral  I/M  rule  and 
for  the  deficient  por  ions  of  the  State's 
submittal  noted  above,  approve  those 
portions  which  the  State  submits  2 
weeks  before  the  clo  5e  of  the  official 
comment  period  an(  conditionally 
approve  those  portic  ns  which  the  State 
submits  a  commitmi  nt  to  complete 
within  1  year  of  EP/  's  final  rulemaking, 
or  alternatively  if  ih  >.  State  takes  neither 
of  the  above  actions  to  remedy  the 
submittal's  deficien(  ies.  EPA  proposes 
to  disapprove  the  SI '  as  failing  to 
comply  with  section  110  and  Part  D. 
The  EPA  requests  cc  mments  on  this 
proposal  including  t  le  EPA's  proposal 
to  approve  the  I/M  S  P  for  Western 
Michigan  as  meetinj  the  requirements 
of  the  CAA  and  Fed«  ral  I/M  rule.  As 
indicated  at  the  outsjt  of  this  action,  the 
EPA  will  consider  ai  y  comments 
received  by  I  insert  d  ite  30  days  from 
date  of  publication]  i  ind  make  the  TSD 
available  upon  request. 

I.  Basis  for  Conditio!  lal  Approval     ■ 

The  EPA  believes  :onditional 
approval  is  appropri  ite  in  this  case 
because  the  State  hai  developed  final, 
fully  adopted  legisla  ive  authority  for 
the  "enhanced  "  I/M  jrogram  and  needs 
only  to  supplement  i  s  submittal  to 
address  a  number  of  >.he  I/M  program 
requirements.  As  a  condition  of  EPA's 
proposed  conditiona  approval,  the 
State  must  submit  a  inal,  fully  adopted 
contract  or  rules  to  E  'A  no  later  than  1 
year  after  EPA's  fina  conditional 
approval. 

II.  Statement  of  App  ovability 

Under  the  authorit  ,■  of  the  Governor, 
the  MDNR  submittec  a  SIP  revision  to 
satisfy  the  requireme  its  of  the  1/M 
regulation  to  the  EPA  on  November  15, 
1993.  The  Agency  ha  5  reviewed  this 
submittal  and  is  prof  osing  to  approve 
portions  and  proposi  ig  to  conditionally 
approve  other  portioi  is  of  it  pursuant  to 
Sections  1  lOOc)  of  th(  Act,  on  the 
condition  that  the  po  lions  of  the  I/M 
program  noted  above  are  adopted  and/ 
or  submitted  on  the  s  ;hedules  noted  in 
this  proposed  rulema  dng. 

If  tne  State  fails  to  imely  submit  the 
required  regulations  ,  ind  other  material 
or  commit  to  do  so  w  thin  1  vear  of 
EPA's  final  conditional  approval.  EPA 
proposes  in  the  alten  ative  to 
disapprove  the  SIP  as  failing  to  complv 
with  section  110  and  'art  D. 

If  the  EPA  takes  fin  il  conditional 
approval  on  the  comi  litment,  the  State 
must  meet  its  commit  ment  to  adopt  and 
.  submit  the  final  rule  i  >r  contract 
amendments  within  '  year  of  the 
conditional  approval.  Once  the  EPA  has 
conditionally  approvi  id  this  committal, 


if  the  State  fails  to  adopt  or  submit  the 
required  rules  or  contract  to  EPA,  final 
approval  will  become  a  disapproval. 
EPA  will  notify  the  State  by  letter  to  this 
effect.  Once  the  SIP  has  been 
disapproved,  these  commitments  will 
no  longer  be  a  part  of  the  approved 
nonattainment  area  SIPs.  The  EPA 
subsequently  will  publish  a  notice  to 
this  effect  in  the  notice  section  of  the 
Federal  Register  indicating  that  the 
commitment  or  commitments  have  been 
disapproved  and  removed  from  the  SIP. 
If  the  State  adopts  and  submits  the  final 
rule  or  contract  amendments  to  the  EPA 
within  the  applicable  time  frame,  the 
conditionally  approved  commitments 
will  remain  part  of  the  SIP  until  the  EPA 
takes  final  action  approving  or 
disapproving  the  new  submittal.  If  the 
EPA  approves  the  subsequent  submittal, 
those  newly  approved  rules  or  contract 
will  become  a  part  of  the  SIP. 

If  after  considering  comments  on  the 
proposal,  the  EPA  issues  a  final 
disapproval  or  if  the  conditional 
approval  portions  are  converted  to  a 
disapproval,  the  sanctions  clock  under 
section  179(a)  will  begin.  This  clock 
will  begin  on  the  effective  date  of  the 
final  disapproval  or  at  the  time  the  EPA 
notifies  the  State  by  letter  that  a 
conditional  approval  has  been 
converted  to  a  disapproval.  If  the  State 
does  not  submit  and  the  EPA  does  not 
approve  the  rule  on  which  the 
disapproval  was  based  within  18 
months  of  the  disapproval,  the  EPA 
must  impose  1  of  the  sanctions  under 
section  179(b) — highway  funding 
restrictions  or  the  offset  sanction.  In 
addition,  the  final  disapproval  starts  the 
24  month  clock  for  the  imposition  of  a 
section  110(c)  Federal  Implementation 
Plan.  Finally,  under  section  llO(m)  the 
EPA  has  discretionary  authority  to 
impose  sanctions  at  any  time  after  a 
final  disapproval. 

Procedural  Background 

The  0MB  has  exempted  this  rule  from 
the  requirements  of  section  6  of 
Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  an 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  Act  do  not 
create  any  new  requirements,  but 


simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal  State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.,  1976);  42 
U.S.C.  §  7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Nitrogen  oxide.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 
Dated;  )uly  6,  1994. 
VaJdas  V.  Adamkus, 

Regional  Administrator. 
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40  CFR  Part  52 
(PA25-1-5994;  FRL-6013-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Pennsylvania- 
Emission  Statement  Program 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  implementing  an  emission 
statement  program  for  stationary  sources 
applicable  in  the  entire  Commonwealth 
of  Pennsylvania.  The  SIP  revision  was 
submitted  by  the  Commonwealth  to 
satisfy  the  federal  requirements  for  an 
emission  statement  program  .as  part  of 
the  SIP  for  the  Commonwealth  of 
Pennsylvania. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
August  15,  1994.  "        .. 

ADDRESSES:  Comments  must  be  maflea 
to  Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agencv, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107. 
Copies  of  the  Commonwealth's 
submittal  and  other  information  are 
available  for  public  inspection  during 


normal  business  hours  at  the  following 
location:  Environmental  Protection 
Agency,  Region  III,  Air,  Radiation,  and 
Toxics  Division,  841  Chestnut  Building. 
Philadelphia.  PA  19107; 
Commonwealth  of  Pennsylvania 
Department  of  Environmental  Resources 
Bureau  of  Air  Quality  Control.  P.O.  Box 
8468.  Market  Street  Office  Bldg.. 
Harrisburg,  PA  17105-8468. 
FOR  FURTHER  INFORMATION  CONTACT:  Enid 
A.  Gerena.  {3AT14).  U.S.  Environmental 
Protection  Agency.  Air.  Radiation,  and 
Toxics  Division.  841  Chestnut  Building, 
Philadelphia,  PA  19107.  (215)  597- 
8239. 

SUPPLEMENTARY  INFORMATKDN:  On 
November  12. 1992,  the  Pennsylvania 
Department  of  Environmental  Resources 
(PADER)  submitted  a  revision  to  the 
Pennsylvania's  SIP  which  establishes 
emissions  statement  requirements  for 
.sources  of  nitrogen  oxides  (NO,)  and 
volatile  organic  compounds  (VOCs). 

The  revision  consists  of  amendments 
to  Title  25  Pa.  Code  Chapter  135. 
Section  135.21  provides  the  actual 
requirements  for  the  submittal  of 
emission  statements  by  owners  or 
operators  of  stationary  sources  emitting 
NO,  and/or  VOCs  located  in  ozone 
nonattainment  areas  designated  by  the 
Clean  Air  Act  (CAA)  as  marginal, 
moderate,  serious,  severe  or  extreme. 
Under  25  Pa.  Code  section  135.21. 
emission  statement  requirements  would 
also  apply  to  statioaary  sources  of  NO, 
and/or  VOCs  in  areas  included  in  the 
Northeast  Ozone  Transport  Region 
which  emit  or  have  the  potential  to  emit 
100  tons  per  year  of  NO,  or  50  tons  per 
year  of  VOC.  Each  facility  will  provide 
the  Commonwealth  with  a  certified 
statement  reporting  emissions  in 
accordance  with  EPA  guidance 
requirements.- The  Commonwealth's 
annual  emission  statements  are  due  by 
March  1  for  the  preceding  calendar  year 
beginning  with  March  1, 1993  for 
calendar  year  1992. 

Section  135.5  identifies  records  that 
facilities  are  required  to  maintain  and 
report  to  PADER  to  support  emission 
inventory  and  emission  statement  data 
reports.  _  ^ 

I.  Background 

The  air  quality  planning  and  SIP 
requirements  for  ozone  nonattainment 
and  transport  areas  are  set  out  in 
subparts  I  and  n  of  Part  D  of  Title  I  of 
the  Clean  Air  Act.  as  amended  by  the 
CAA.  EPA  has  published  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  the  Agency  intends  to 
review  SIP's  and  SIP  revisions 
submitted  under  Title  I  of  the  CAA. 
including  those  State  submittals  for 
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normal  business  hours  at  the  following 
location;  Environmental  Protection 
Agency,  Region  III,  Air,  Radiation,  and 
Toxics  Division,  841  Chestnut  Building. 
Philadelphia.  PA  19107; 
Commonwealth  of  Pennsylvania 
Department  of  Environmental  Resources 
Bureau  of  Air  Quality  Control.  P.O.  Box 
8468.  Market  Street  Office  Bldg.. 
Harrisburg.  PA  17105-8468. 
FOR  FURTHER  INFORMATION  CONTACT:  Enid 
A.  Gerena.  (3AT14),  U.S.  Environmental 
Protection  Agency.  Air.  Radiation,  and 
Toxics  Division.  841  Chestnut  Building. 
Philadelphia,  PA  19107,  (215)  597- 
8239. 

SUPPLEMENTARY  INFORMATION:  On 
November  12.  1992.  the  Pennsylvania 
Department  of  Environmental  Resources 
(PADER)  submitted  a  revision  to  the 
Pennsylvania's  SIP  which  establishes 
emissions  statement  requirements  for 
.sources  of  nitrogen  oxides  (NO.)  and 
volatile  organic  compounds  (VOCs). 

The  revision  consists  of  amendments 
to  Title  25  Pa.  Code  Chapter  135. 
Section  135.21  provides  the  actual 
requirements  for  the  submittal  of 
emission  statements  by  owners  or 
operators  of  stationary  sources  emitting 
NO,  and/or  VOCs  located  in  ozone 
nonattainment  areas  designated  by  the 
Clean  Air  Act  (CAA)  as  marginal, 
moderate,  serious,  severe  or  extreme. 
Under  25  Pa.  Code  section  135.21. 
emission  statement  requirements  would 
also  apply  to  stationary  sources  of  NO, 
and/or  VOCs  in  areas  included  in  the 
Northeast  Ozone  Transport  Region 
which  emit  or  have  the  potential  to  emit 
100  tons  per  year  of  NO,  or  50  tons  per 
year  of  VOC.  Each  facility  will  provide 
the  Commonwealth  with  a  certified 
statement  reporting  emissions  in 
accordance  with  EPA  guidance 
requirements.- The  Commonwealth's 
annual  emission  statements  are  due  by 
March  1  for  the  preceding  calendar  year 
beginning  with  March  1. 1993  for 
calendar  year  1992. 

Section  135.5  identifies  records  that 
facilities  are  required  to  maintain  and 
report  to  PADER  to  support  emission 
inventory  and  emission  statement  data 
reports.  ,  -^ 

I.  Background 

The  air  quality  planning  and  SIP 
requirements  for  ozone  nonattainment 
and  transport  areas  are  set  out  in 
subparts  I  and  n  of  Part  D  of  Title  I  of 
the  Clean  Air  Act.  as  amended  by  the 
CAA.  EPA  has  published  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  the  Agency  intends  to 
review  SIP's  and  SIP  revisions 
submitted  under  Title  I  of  the  CAA, 
including  those  State  submittals  for 


ozone  transport  areas  within  the  States 
{see  57  PR  13498  (April  16. 1992)  ("SIP: 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"|.  57  PR 
18070  (April  28.  1992)  ("Appendices  to 
the  General  Preamble"),  and  57  PR 
55620  (November  25.  1992)  ("SIP:  NO, 
Supplement  to  the  General  Preamble"!}. 

EPA  has  also  issued  a  draft  guidance 
document  describing  the  requirements 
for  the  emission  statement  programs 
discussed  in  this  action,  entitled 
"Guidance  on  the  Implementation  of  an 
Emission  Statement  Program"  (July. 
1992).  The  Agency  is  also  conducting  a 
rulemaking  process  to  modify  Title  40. 
Part  51  of  the  CFR  to  reflect  the 
requirements  of  the  emission  statement 
program. 

Section  182  of  the  Act  sets  out  a 
graduated  control  program  for  ozone 
nonattainment  areas.  Section  182(a)  sets 
out  requirements  applicable  in  Marginal 
nonattainment  areas,  which  are  also 
made  applicable  by  section  182  (b).  (c). 
(d).  and  (e)  to  all  other  ozone 
nonattainment  areas.  Among  the 
requirements  in  section  182(a)  is  a 
program  for  stationary  sources  to 
prepare  and  submit  to  the  State  each 
year  emission  statements  certifying  their 
actual  emissions  of  VOC  and  NOx.  This 
section  of  the  Act  provides  that  the 
States  are  to  submit  a  revision  to  their 
SIPs  by  November  15, 1992  establishing 
this  emission  statement  program.  Based 
upon  the  provisions  of  sections  182(f). 
184(b)(2)  and  302(j),  emission 
statements  are  also  required  from 
sources  in  attaiiunent  areas  within 
ozone  transport  regions  which  emit,  or 
have  the  potential  to  emit,  50  tons  per 
year  (tpy)  or  more  of  VOC,  or  100  tpy 
or  more  of  NOx. 

If  a  stationary  source  emits  either 
VOC  or  NOx  at  or  above  the  designated 
minimum  reporting  level,  the  other 
pollutant  should  be  included  in  the 
emission  statement,  even  if  it  is  emitted 
at  levels  below  the  specified  cutoffs. 

The  States  may  waive,  with  EPA 
approval,  the  requirement  for  an 
emission  statement  for  classes  or 
categories  of  sources  with  less  than  25 
tpy  of  actual  plant-wide  NOx  and  VOC 
emissions  in  nonattainment  areas  if  the 
class  or  category  is  included  in  the  base 
year  and  periodic  inventories  and 
emissions  are  calculated  using 
emissions  factors  established  by  EPA 
isuch  as  those  found  in  EPA  publication 
AP— 42)  or  other  methods  acceptable  to 
EPA. 

The  CAA  requires  facilities  to  submit 
the  Rrst  emission  statement  to  the  State 
within  three  years  after  November  15, 
1990.  and  annually  thereafter. 


At  minimum,  the  emission  statement 
data  should  include: 

— certification  of  data  accuracy; 
— source  identification  information: 
— operating  schedule; 
— emissions  information  (to  include 

annual  and  typical  ozone  season  day 

emissions); 

— control  equipment  information;  and 
— process  data. 

EPA  developed  emission  statements 
data  elements  to  be  consistent  with 
other  source  and  State  reporting 
requirements.  This  consistency  is 
essential  to  assist  States  with  quality 
assurance  for  emission  estimates  and  to 
facilitate  consolidation  of  all  EPA 
reporting  requirements. 

II.  EPA's  Evaluation  of  the 
Commonwealth's  Submittal 

A.  Procedural  Background 

The  Commonwealth  of  Pennsylvania 
held  public  hearings  on  January  6,  7,  8, 
1992  in  King  of  Prussia.  Harrisburg,  and 
Monroeville  respectively,  for  the 
purpose  of  soliciting  public  comment  on 
the  proposed  regulatory  revisions  to 
require  emission  statements  for 
stationary  sources.  Following  the  public 
hearings,  the  regulatory  revisions  were 
adopted  by  the  State,  on  July  21, 1992, 
became  effective  in  the  Commonwealth 
on  October  10, 1992.  and  were 
submitted  to  EPA  on  November  12. 1992 
as  a  revision  to  the  SIP. 

B.  Components  of  the  Commonwealth's 
Emission  Statement  Program 

There  are  several  key  and  specific 
components  of  an  acceptable  emission 
statement  program.  Specifically,  the 
State  must  submit  a  revision  to  its  SEP 
which  consists  of  an  emission  statement 
program  which  meets  the  minimum 
requirements  for  reporting  by  the 
sources  and  the  State.  In  general,  the 
emission  statement  program  must 
include,  at  a  minimum,  definitions  and 
provisions  for  applicability,  compliance, 
specific  source  reporting,  and  reporting 
forms.  EPA  has  determined  that  the 
Commonwealth  of  Pennsylvania  has 
developed  their  Emission  Statement 
Program  in  accordance  with  the  EPA 
guidance  document,  "Guidance  on  the 
Implementation  of  an  Emission 
Statement  Program"  (July  1992)  and 
satisfies  the  above  mentioned  minimum 
requirements.  EPA's  detailed  review  of 
Pennsylvania's  Emission  Statement 
Program  is  contained  in  the  technical 
support  doaiment  (TSD)  which  is 
available,  upon  request,  from  the  EPA 
Region  III  Office  hsted  in  the  ADDRESSES 
section  of  this  notice. 
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C.  Enforceability 

The  Commonwe  illh  of  Pennsylvania 
SIP  (Pa  Stat.  Ann  1 1.  35,  section  4009 
and  section  4009.1  provides  for 
adequate  enforcement  of  the  emission 
statement  requiren:  ents  of  Section 
182(a)|3)(B)  and  Sections  184(b)(2)  and 
182(f).  Once  EPA  c  jmpletes  the 
rulemaking  proces!  approving  the 
Commonwealth's  Emission  Statement 
program  as  part  of  he  SIP.  it  will  be 
federally  enforceab  e. 

III.  Proposed  Actio  n 

EPA  is  proposing  to  approve  revisions 
to  the  Pennsylvanii  SIP  to  include  the 
regulation  at  Title  ;  5  Pa.  Code  chapter 
135,  section  135.5,  Recordkeeping,  and 
section  135.21,  Em  ssion  Statements. 
This  revision  was  s  jbmitted  to  EPA  by 
theCommonwealtl'  of  Pennsylvania  on 
November  12, 1992  This  state  submittal 
establishes  emissioi  statement 
requirements  for  so  urces  of  NOx  and 
VOCs  within  the  er  tire  Commonwealth 
of  Pennsylvania. 

The  EPA  is  reque  sting  public 
comments  on  all  as  sects  of  the  issues 
discussed  in  this  n(  tice.  As  indicated  at 
the  outset  of  this  nc  tice,  EPA  will 
consider  any  comm  ents  received  by  (30 
days  from  date  of  p  iblication). 
Interested  parties  rr  ay  participate  in  the 
Federal  rulemaking  process  by 
submitting  written  :omments  to  the 
EPA  Regional  Offic  i  in  accordance  with 
the  instructions  in  1  he  ADDRESSES 
section  of  this  notic  e. 

Nothing  in  this  st  ction  should  be 
construed  as  permii  ting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  of  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economi< ,  and  environmental 
factors  and  in  relati  jn  to  relevant 
statutory  and  reguU  tory  requirements. 

Under  the  Regula  ory  Flexibility  Act. 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibil  ty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small « ntities.  5  U.S.C  603 
and  604.  Altemativi  sly,  EPA  may  certify 
that  the  rule  will  nc  t  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  enl  ities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  a  )d  government 
entities  with  jurisdi  :tion  over 
populations  of  less  i  han  50,000. 

SIP  approvals  un(  er  section  110  and 
subchapter  I,  Part  D  of  the  Act  do  not 
create  any  new  requ  irements,  but 
simply  approve  reqi  irements  that  the 
Commonwealth  is  a  ready  imposing. 
Therefore,  because  I  *ie  Federal  SIP- 
approval  does  not  ii  ipose  any  new 
requirements,  the  A  iministrator 


certifies  that  it  does  not  have  a 
significant  impact  on  small  entities. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A. ,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Acting  Regional  Administrator  under 
the  procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  PR 
2214-2225),  as  revised  by  an  October  4. 
1993  memorandum  from  Michael 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  A  future  notice 
will  inform  the  general  public  of  these 
tables.  On  January  6,  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  E.xecutive  Order  12291  for  a  period 
of  two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866.  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

The  Administrator's  decision  to 
approve  or  disapprove  the 
Pennsylvania's  SIP  Emission  Statement 
revision  will  be  based  on  whether  it 
meets  the  requirements  of  section 
110(a)(2)(A)-{K),  and  part  D  of  the  Clean 
Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  part  52. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
Pollution  Control,  hydrocarbons, 
volatile  organic  compounds,  oxides  of 
nitrogen,  nitrogen  dioxide.  Ozone 
reporting  and  recordkeeping 
requirements,  SIP  requirements,  and 
intergovernmental  relations. 

Authority:  42  U.S.C.  section  7401-767lq. 

Dated:  April  23,  1994. 
Peter  H.  Kostmayer, 
Regional  Administrator.  Fegion  111. 
IFR  Doc  94-17298  Filed  7-14-94;  8;45  am]    ^ 
BILLING  COOE  65<fr-60-P 


40  CFR  Parts  60  and  63 
[AD-FRL^012-3J 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Petroleum  Refineries 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SlJ>«MARY:  The  EPA  is  proposing  to  . 
regulate  the  emissions  of  certain 
hazardous  air  pollutants  from  petroleum 
refineries  that  are  major  sources  under 
section  112  of  the  Clean  Air  Act  as 
amended  in  1990.  The  proposed  rule, 
the  national  emission  standards  for 
hazardous  air  pollutants  for  petroleum 
refineries,  would  require  sources  to 
achieve  emission  limits  reflecting  the 
application  of  the  maximum  achievable 
control  technology,  consistent  with 
sections  112(d)  and  112(h)  of  the  Clean 
Air  Act  as  amended  in  1990.  The 
proposed  rule  would  regulate  the 
emissions  of  the  organic  hazardous  air 
pollutants  identified  on  the  list  of  189 
hazardous  air  pollutants  in  the  Clean 
Air  Act  at  both  new  and  existing 
petroleum  refinery  sources. 

The  EPA  is  also  proposing  to  amend 
two  standards  of  performance  for  new- 
stationary  sources:  standards  of 
performance  for  equipment  leaks  of 
volatile  organic  compounds  in  the 
synthetic  organic  chemicals 
manufacturing  industry;  and  standards 
of  performance  for  volatile  organic 
compounds  emissions  from  petroleum 
refinery  wastewater  systems.  These 
standards  were  previously  promulgated 
under  section  111  of  the  Clean  Air  Act. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  September  13, 
1994. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  August  5,  1994,  a  public 
hearing  will  beheld  on  August  15,  1994. 
beginning  at  9  a.m.  Persons  wishing  to 
present  oral  testimony  must  contact  Ms. 
Lina  Hanzely  of  the  EPA  at  (919)  541- 
5673  by  August  5,  1994.  Persons 
interested  in  attending  the  hearing 
should  call  Ms.  Hanzely  at  (919)  541- 
5673  to  verify  that  a  hearing  will  be 
held. 

ADDRESSES:  Comnien/s.  Comments 
should  be  submitted  (in  duplicate,  if 
possible),  to:  The  Air  and  Radiation 
Docket  and  Information  Center  (LE- 
131),  ATTN:  Docket  No.  A-93-48,  Room 
M1500,  U.S.  Environmental  Protection 
Agency,  401  M  Street.  S\V..  Washington. 
DC  20460. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing,  it  wilt 


be  held  at  the  EPA's  Office  of 
Administration  auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Ms.  Hanzely.  Chemicals 
and  Petroleum  Branch.  Emission 
Standards  Division  (MD-13).  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  number  (919)  541- 
5673. 

Docket.  The  docket  listed  above  under 
ADDRESSES  contains  supporting 
information  used  in  developing  the 
proposed  rule.  The  docket  includes 
several  memoranda  documenting  the 
estimation  of  impacts  of  the  regulatory 
alternatives  and  the  technical  basis  of 
the  proposed  standards.  Dockets  are 
available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  at  the  Air  and 
Radiation  Docket  and  Information 
Center,  Room  M1500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington.  DC  20460. 
A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
standards,  contact  Mr.  James  F.  Durham, 
at  (919)  541-5672.  Chemicals  and 
Petroleum  Branch  ^MD-1 3).  Emission 
Standards  Division.  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  North  Carolina  27711. 
SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
reading  the  preamble  to  the  proposed 
regulation. 

I.  Acron>'ms,  Abbreviations  and. 

Measurement  Units 

A.  Acronyms 

B.  Abbreviations  and  Measurement  Units 

II.  Background 

A.  Statutory  Authority 

B.  Previous  Regulations 

III.  Summary  of  Proposed  Rule 

A.  Applicability  and  General  Standards 

B.  Miscellaneous  Process  Vent  Provisions 

C.  Storage  Vessel  Provisions 

D.  Wastewater  Provisions 

E.  Equipment  Leak  Provisions 

F.  Recordkeeping  and  Reporting  Provisions 

G.  Emissions  Averaging 

IV.  Summary  of  Impacts  of  Proposed  Rule 

A.  Environmental  Impact 

B.  Energy  Impact 

C.  Cost  Impact 

D.  Economic  Impact 

E.  Benefits  Analysis 

V.  Emission  and  Impact  Estimation  Methods 

VI.  Rationale  for  Proposed  Standard 

A.  Selection  of  Source  Category.  Sources, 
and  Pollutants 

B.  Selection  of  Miscellaneous  Process  Vent 
Provisions 

C.  Selection  of  Storage  Vessel  Provisions 

•  D.  Selection  of  Wastewater  Collection  and 
Treatment  Operation  Provisions 
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be  held  at  the  EPA's  Office  of 
Administration  auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Ms.  Hanzely,  Chemicals 
and  Petroleum  Branch,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
5673. 

Docket.  The  docket  listed  above  under 
ADDRESSES  contains  supporting 
information  used  in  developing  the 
proposed  rule.  The  docket  includes 
several  memoranda  documenting  the 
estimation  of  impacts  of  the  regulatory 
alternatives  and  the  technical  basis  of 
the  proposed  standards.  Dockets  are 
available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the  Air  and 
Radiation  Docket  and  Information 
Center,  Room  M1500,  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington,  DC  20460. 
A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
standards,  contact  Mr.  James  F.  Durham, 
at  (919)  541-5672,  Chemicals  and 
Petroleum  Branch  ^MD-1 3),  Emission 
Standards  Division,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711. 
SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
reading  the  preamble  to  the  proposed 
regulation. 

I.  Acronyms.  Abbreviations  and 

Measurement  Units 

A.  Acronyms 

B.  Abbreviations  and  Measurement  Units 

II.  Background  -_ 

A.  Statutory  Authority 

B.  Previous  Regulations 

III.  Summary  of  Proposed  Rule 

A.  Applicability  and  General  Standards 

B.  Miscellaneous  Process  Vent  Provisions 

C.  Storage  Vessel  Provisions 

D.  Wastewater  Provisions 

E.  Equipment  Leak  Provisions 

F.  Recordkeeping  and  Reporting  Provisions 

G.  Emissions  Averaging 

IV.  Summary  of  Impacts  of  Proposed  Rule 

A.  Environmentaf  Impact 

B.  Energy  Impact 

C.  Cost  Impact 

D.  Economic  Impact 

E.  Benefits  Analysis 

V.  Emission  and  Impact  Estimation  Methods 

VI.  Rationale  for  Proposed  Standard 

A.  Selection  of  Source  Category,  Sources, 
and  Pollutants 

B.  Selection  of  Miscellaneous  Process  Vent 
Provisions 

C.  Selection  of  Storage  Vessel  Provisions 

•  D.  Selection  of  Wastewater  Collection  and' 
Treatment  Operation  Provisions 


E.  Selection  of  Equipment  Leak  Provisions 

F.  Use  of  Continuous  Monitoring  to 
Determine  Compliance 

G.  Selection  of  Reporting  and 
Recordkeeping  Provisions 

H.  Rationale  for  Emissions  Averaging 
Provisions 

VII.  Amendments  to  Previous  Regulations 

A.  Amendment  to  40  CFR  Part  60  Subpart 
QQQ 

B.  Amendment  to  40  CFR  Part  60  Subpart 
VV 

VIII.  Administrative  Requirements 

A.  Executive  Orderl  2866 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Review 

The  proposed  regulatory  text  is  not 
included  in  this  Federal  Register  notice, 
but  is  available  in  Docket  No.  A-93-48. 
or  by  written  or  telephone  request  from 
the  Air  and  Radiation  Docket 
Information  Center  (see  ADDRESSES). 
The  proposed  regulatory  language  is 
also  available  on  the  Technology 
Transfer  Network  (TTN),  on  the  EPA's 
electronic  bulletin  boards.  This  bulletin 
board  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  The  service  is  free, 
except  for  the  cost  of  a  telephone  call. 
Dial  (919)  541-5742  for  up  to  a  14,400 
bps  modem.  If  more  information  on 
TTN  is  needed  call  the  HELP  line  at 
(919)541-5384. 

I.  Acronyms,  Abbreviations  and 
Measurement  Units 

The  following  acronyms, 
abbreviations  and  measurement  units 
are  provided  to  clarify  the  preamble  to 
the  proposed  rule. 

A.  Acronyms 

Act — Clean  Air  Act 

BWON— Benzene  Waste  Operations  NESHAP 

CEMS — continuous  emission  monitoring 

system 
CFR — Code  of  Federal  Regulations 
CTG — control  techniques  guideline 
E.O. — Executive  Order 
EFR — External  Floating  Roof 
EPA — U.S.  Environmental  Protection  Agency 
FCCU — fluidized  catalj'tic  cracking  unit 
FR — Federal  Register 
HAP — hazardous  air  pollutant 
HON — hazardous  organic  national  emission 

standards  for  hazardous  air  pollutants  for 

the  SOCMI  source  category 
ICR — information  collection  request 
IFR — Internal  floating  roof 
LDAR — leak  detection  and  repair 
MACT — maximum  achievable  control 

technology 
NESHAP — national  emission  standards  for 

hazardous  air  pollutants 
-NSPS — new  source  performance  standards 
OMB — Office  of  Management  and  Budget 
QIP — quality  improvement  program 
RCT — reference  control  technology 
RIA — Regulatory  Impact  Analysis 
SOCMI^ynthetic  organic  chemical 

manufacturing  industry 


TAB — total  annual  benzene 
TOC — total  organic  compounds 
VOC — volatile  organic  compounds 

B.  Abbreviations  and  Measurement 
Units 

Bfu — British  thermal  unit 

CO — carbon  monoxide 

hr — hour 

kPa — kilopascals 

Kw-hr/yr — kilowatt-hour  per  year 

lb — pound 

1/min — liters  per  minute 

m-' — cubic  meters 

Mg — megagrams 

MEK — methyl  ethyl  ketone 

MTBE — methyl  tertiary  butyl  ether 

NOx — nitrogen  oxides 

PM— particulate  matter 

ppm — parts  per  million 

ppmv — parts  per  million  by  volume 

ppmw — parts  per  million  by  weight 

psia — pounds  per  square  iqch  absolute 

SO: — sulhar  dioxide 

VT — year 

II.  Background 

This  section  provides  background 
about  the  legal  and  policy  criteria  that 
the  Administrator  took  into 
consideration  in  selecting  the  provisions 
of  this  proposed  rule.  It  is  included  to 
give  the  reader  a  sense  of  the  rule  as  a  * 
whole.  To  that  end,  this  section 
includes  background  about  the  rule,  the 
statutory  authority  of  the  rule,  including 
some  statutory  history,  a  summary  of 
the  current  statutory  requirements  for 
standards  developed  under  section  112 
of  the  Act.  and  a  summary  of  previous 
regulations. 

The  regulation  being  proposed  today, 
under  section  112  of  the  Act,  is  the 
petroleum  refineries  NESHAP.  which 
would  set  MACT  for  petroleum 
refineries.  The  petroleum  refineries 
industry  group  includes  any  facility 
engaged  in  producing  gasoline, 
naphthas,  kerosene,  jet  fuels,  distillate 
fuel  oils,  residual  fuel  oils,  lubricants,  or 
other  products  made  from  crude  oil  or 
unfinished  petroleum  derivatives. 

Some  components  of  the  petroleum 
refining  industry  have  already  been 
subject  to  various  Federal,  State,  and 
local  air  pollution  control  rules. 
Although  these  existing  rules  will 
remain  in  effect,  the  petroleum  refinery 
NESHAP  will  provide  comprehensive 
coverage  of  the  petroleum  refinery 
sources  not  covered  by  the  existing 
rules.  The  petroleum  refinery  NESHAP, 
as  proposed  today,  regulates  emissions 
of  all  the  organic  HAP's  emitted  from 
emission  points  at  both  new  and 
existing  petroleum  refinery  sources.  The 
proposed  NESHAP  reflects  the  EPA's 
regulatory  experience  from  previous 
NESHAPand  NSPS  rulemakings 
involving  similar  kinds  of  sources  and 
emission  points.  Information  on  control 
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technology  applicability,  performance, 
and  cost  was  de\  eloped  to  support  these 
NESHAP  and  NSPS.  This  information 
was  carefully  reconsidered  in  light  of 
the  Act  and  used  in  the  selection  of 
MACT  and  the  o  her  provisions  of  the 
proposed  rule,  si  ch  as  monitoring, 
recordkeeping,  a  id  .-reporting 
requirements. 

A.  Statutory  Aut,  \ority 

This  .section  pr  avides  a  brief  history 
of  section  112  of  he  Act  and 
background  regai  ding  the  definition  of 
source  categories  and  source  for  section 
112  standards.  Tl  lis  information  is 
included  to  give  he  reader  a  sea«»  of 
the  statutor\ ,  jud  ciai.  and 
Congressional  gu  dance  that  the 
Administrator  twik  into  consideration  in 
developing  the  st  urce  category  and 
source  definition  ;  for  the  petroleum 
refinen.  NESHAF . 

Section  112  of  he  Act  provides  a  list 
of  189  \iA?\  and  directs  the  EPA  to 
develop  rules  to  ( ontrol  HAP  emissions. 
The  Act  requires  hat  the  rules  be 
established  for  ca  egories  of  sources  of 
the  emissions,  rat  ler  than  beir>g  set  by 
poUutanl.  In  addi  ion,  the  Act  sets  oul 
specific  criteria  f<  r  establishing  a 
minimum  level  o  controJ  and  cTiteria  to 
be  considered  in  ( ivalualing  control 
options  more  strii  igent  than  the 
minimum  control  level.  AssessmerH  and 
control  of  any  ren  laining  unacceptable 
health  or  environmental  risk  istoocciir 
H  years  after  the  ri  lies  are  promulgated. 

Specifically,  section  112(c),  as 
amended,  directs  he  Administrator  to 
develop  a  list  of  a  1  categories  or 
subcategories  of  n  ajor  sources  and  such 
categories  or  subc  itegories  of  area 
sources  that  meet  the  requirements  of 
section  112(c)(3)  «nd  emit  the  HAP  s 
listed  pursuant  to  section  112(b). 
Section  112(d)  dir  acts  the  Administrator 
to  promulgate  emi  ssion  standards  for 
each  hsted  catego  y  or  subcategory  oi 
HAP  sources.  Sue  j  standards  will  be 
applicable  to  both  new  and  exi.siing 
sources  and  shall  equire: 

the  maxunum  degret  ■  of  reduction  in 
emissions  of  the  haz  irdous  air  p<il)uianlv 
subject  to  tbu  sectio  i  (inciuduig  a 
prohibition  on  juch  miis«oi»,  where 
achievable)  that  tbe  Vdmintstrator.  taking 
into  consideration  tl  e  aaai  of  achieving  such 
emission  reduction,  md  any  nonaii  quality 
heaitti  and  enviromt  enJal  impacts  and 
energy  requirements  determines  is 
achievable  for  new  a  nd  existing  sources  in 
the  category  or  subcs  tegory  to  whic  h  such 
emission  standard  a|  plies. , 

42U.S.C7412(dKJ). 

The  Act  further  )rovides  that  "the 
maximum  degree  i  f  reduction  in 
emission*  that  is  d  eemed  achievable" 
shall  be  subject  to  i  "floor,"  which  is 


determiaed  differently  for  new  and 
exi.sting  sources.  For  new  sources,  the 
standards  set  shall  not  be  any  less 
stringent  than  "the  ^mission  control  that 
is  achieved  in  practice  by  the  best 
controlled  similar  source."  For  existing 
sources,  the  standards  may  not  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  Uie  best 
performing  12  percent  of  existing 
sources  in  each  category  or  subcategory 
of  30  or  more  sources.  (For  smaller 
categories  or  subcategories,  tbe 
standards  may  not  be  less  stringent  than 
the  average  emission  limitation 
achieved  by  the  best  performing  five 
.sources  in  the  category  or  .subcategory .j 
In  determining  whether  the  standard 
should  be  more  stringent  than  the  floor 
and  by  how  much,  the  Administrator  is 
to  consider,  among  other  things,  the  «)st 
of  achieving  such  additional  reductions. 
The  statutory  provisions  do  not  limit 
how  the  standard  is  to  b*  set  beyond 
requiring  that  it  be  applicable  to  all 
sounres  in  a  category  and  be  at  least  as 
stringent  as  the  floor. 

B  Previous  Herniations  and  Guidance 

The  regulations  affecting  the 
petroleum  refining  industry  that  have 
already  been  promulgated  include  a 
number  of  NSPS  in  40  CFR  part  60: 
subpart] — Standards  of  Performance  for 
Petroleum  Refineries;  subparts  K,  Ka, 
and  Kb — various  standards  of 
performance  for  storage  vessels  for 
petroleum  liquids;  subpart  GGG— 
Standards  of  Performance  for 
Equipment  Leaks  of  VOC  in  Petroleum 
Refineries;  and  subpart  QQQ— 
Standards  of  Performance  for  VCX] 
Emissions  from  Petroleum  Refinery 
Wastewater  Systems. 

The  regulations  that  have  already 
been  promulgated  also  include  a 
number  of  NESHAP  in  40  CFR  part  61: 
subpart  J— NESHAP  for  Equipment 
Leaks  (Fugitive  Emission  Sources)  of 
Benzene;  subpart  Y— NESHAP  for 
Benzene  Emissions  from  Benzene 
Storage  Vessels;  and  subpart  FF— 
NESHAP  for  Benzene  Wasre  Operations. 
The  EPA  has  also  issued  guidance  on 
controlling  equipment  leaks  al  refineries 
in  the  refinery  CTG.  Guideline  Series: 
Control  of  Volatile  Organic  Compound 
Leaks  from  Petroleum  Refinery 
Equipment.  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality 
Planning  and  Standards.  EPA-450/2- 
78-036  June  1978. 

III.  Summary  of  Proposed  Rule 

This  section  of  this  preamble 
summarizes  the  proposed  rule  (40  CFR 
part  63,  subpart  CC).  The  rule  is  made 
up  of  seven  different  subjects: 
applicability,  definitions,  and  general 


standards;  miscellaneous  process  vent 
provisions;  storage  vessel  provisions; 
wastewater  provisions;  equipment  leak 
provisions;  recordkeeping  and  reporting 
provisions;  and  emissions  averaging. 
This  summary  is  divided  into  seven 
subsections  corresponding  to  these  parts 
of  the  regulation. 

The  discussion  in  this  section  briefly 
summarizes  the  requirements  of  the 
rule,  without  accounting  for  how  the 
provisions  were  selected  or  how 
applicability  criteria  were  determined 
Specific  discussion  of  the  rationale 
upon  which  the  provisions  of  the  rule 
are  based  can  be  found  in  section  VI  of 
this  preamble.  " 

It  should  be  noted  that  State  rules  for 
VOC  (and/or  HAP's)  may  be  more 
stringent  than  the  rules  being  proposed 
today  for  refineries.  Organic  HAPs  are 
only  a  subset  of  the  VOC  emitted  from 
refineries.  This  means  that  the 
magnitude  of  VOC  emissions  from  a 
refinery  can  be  substantially  greater 
than  the  HAP  emissions,  and  the  cost 
per  unit  of  emission  reduction  of  any 
particular  control  strategy  would  be 
less. 

A.  Applicability  and  General  Standards 
The  rule  applies  to  petroleum  refining 
process  units  that  are  part  of  a  plant  site 
that  is  a  major  source  as  delink  in 
section  112  of  the  Act.  The 
determination  of  potential  to  emit,  and 
therefore  major  source  status,  is  based 
on  the  total  of  all  HAP  emissions  from 
all  activities  at  the  plant  site.  For 
example,  at  some  integrated  facilities 
there  may  be  operations  from  multiple 
source  categories  (e.g..  petroleum 
refining,  SOCMI  production,  pesticide 
production).  The  potential  to  emit  for 
such  a  plant  site  would  include  HAP 
emissions  from  all  source  categories.  If 
that  plant-site  total  potential  to  emit 
exceeds  10  tons  per  year  of  a  .single  HAP 
or  25  tons  per  year  of  a  combination  of 
HAP's,  the  petroleum  refinery  process 
units  would  be  subject  to  the  proposed 
Petroleum  Refinery  NESHAP,  even  if 
.  the  emissions  from  the  petroleum 
refinery  process  units  were  below  the 
10/25  threshold. 

The  applicability  section  of  the 
regulation  specifies  what  is  included  in 
the  petroleum  refining  source  category 
and  the  source  within  the  source 
category. 

Petroleum  refineries  are  f^lities  - 
eng^ed  in  producing  gasoline, 
naphthas,  kerosene,  jet  fuels,  distillate 
fuel  oils,  residual  fuel  oils,  or  other  - 
transportation  foels,  heating  fuels,  or 
lubricants  from  crude  oil  or  unfinished 
petroleum  derivatives. 

The  source  comprises  tbe 
miscellaneous  process  vents,  .storage 


vessels,  wastewater  streams,  and  vesi 

equipment  leaks  associated  with  thai 

petroleum  refining  process  units  within  sysl 

a  i^finery.  The  rationale  for  selecting  ves; 

this  source  definition  is  discussed  in  an  1 

section  VI.A  of  this  preamble.  con 

The  general  standards  section  of  the  or( 

regulation  establishes  the  compliance  pen 

dates  for  new  and  existing  sources  and  stoi 

requires  that  sources  be  properly  typ^ 

operated  and  maintained  at  all  times.  pro 

The  general  standards  clarify  the      '  req 

applicability  of  the  NESHAP  General  floe 

Provisions  (40  CFR  part  63  subpart  A)  sou 

to  sources  subject  to  subpart  CC.  roo 

B.  Miscellaneous  Process  Vent 

Provisions  ^°" 

ves 

Miscellaneous  process  vents  are  jns 

defined  to  include  streams  containing  vvgj 

greater  than  20  ppmv  organic  HAP  that  yen 

are  continuously  or  periodically  for 

discharged  from  petroleum  refining  s^q] 

process  units.  Miscellaneous  process  mu 

vents  exclude  vents  that  are  routed  to  pro 

the  refinery  fuel  gas  system  and  vents  are 

from  fluidized  catalytic  cracking  unit  Th( 

cataly.st  regeneration,  catalytic  reformer  on 

catalyst  regeneration,  and  sulfur  plants.  Th( 

The  vents  included  in  miscellaneous  spe 

process  vents  are  defined  specifically  in  IFF 

the  definitions  section  (§  63.641)  of  the  rou 
proposed  rule. 

Tne  miscellaneous  process  vent  ^■ 

provisions  require  the  ow^ner  or  operator  1 

of  a  miscellaneous  process  vent  to  are 

reduce  emissions  of  organic  HAP  by  98  as^ 

percent  or  to  20  ppmv,  or1o  reduce  wa; 

emissions  using  a  flare  meeting  the  exf 

requirements  of  §  63.11(b)  of  the  pre 

NESHAP  General  Provisions  (40  CFR  the 

part  63  subpart  A).  The  process  vent  wa: 

provisions  allow  for  pollution  sut 

prevention  in  that  pollution  prevention  ma 

could  be  used  to  reducfrorganic  HAP  pre 

concentrations  to  less  than  20  ppmv,  tha 

and  the  stream  would  not  be  subject  to  dis 

control  requirements.  sys 

C.  Storage  Vessel  Provisions  ^^^ 

A  storage  vessel  means  a  tank  or  other  cor 

vessel  storing  feed  or  product  for  a  ppi 

petroleum  refining  process  unit  that  lea 

contains  organic  HAP's.  The  storage  wit 

vessel  provisions  do  not  apply  to  the  at  I 

following:  (1)  vessels  permanently  not 

attached  to  mobile  vehicles,  (2)  pressure  uni 

vessels  designed  to  operate  in  excess  of  B\^ 

204.9  kPa  (29.7  psia),  (3)  vessels  with  wa 

capacities  smaller  than  40  m'  (10,500  1. 

gal),  and  (4)  wastewater  tanks.  1 

The  storage  provisions  define  two  refc 

groups  of  vessels:  Group  1  vessels  are  ow 

vessels  with  a  design  storage  capacity  wa 

and  a  maximum  true  vapor  pressure  ma 

above  the  values  specified  in  the  foil 

proposed  regulation  and  in  section  VI.C.  bio 

of  this  notice;  Group  2  vessels  are  all  pre 

storage  vessels  that  are  not  Group  1  anc 
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vessels,  wastewater  streams,  and 
equipment  leaks  associated  with 
petroleum  refining  process  units  within 
a  refinery.  The  rationale  for  selecting 
this  source  definition  is  discussed  in 
section  VI.A  of  this  preamble. 

The  general  standards  section  of  the 
regulation  establishes  the  compliance 
dates  for  new  and  existing  sources  and 
requires  that  sources  be  properly 
operated  and  maintained  at  all  times. 
The  general  standards  clarify  the 
applicability  of  the  NESHAP  General 
Provisions  (40  CFR  part  63  subpart  A) 
to  sources  subject  to  subpart  CC. 

B.  Miscellaneous  Process  Vent 
Provisions 

Miscellaneous  process  vents  are 
defined  to  include  streams  containing 
greater  than  20  ppmv  organic  HAP  that 
are  continuously  or  periodically 
discharged  from  pietroleum  refining 
process  units.  Miscellaneous  process 
vents  exclude  vents  that  are  routed  to 
the  refinery  fuel  gas  system  and  vents 
from  fluidized  catalytic  cracking  unit 
catalyst  regeneration,  catalytic  reformer 
catalyst  regeneration,  and  sulfur  plants. 
The  vents  included  in  miscellaneous 
process  vents  are  defined  specifically  in 
the  definitions  section  (§63.641)  of  the 
proposed  rule. 

Tne  miscellaneous  process  vent 
provisions  require  the  owner  or  operator 
of  a  miscellaneous  process  vent  to 
reduce  emissions  of  organic  HAP  by  98 
percent  or  to  20  ppmv,  or1o  reduce 
emissions  using  a  flare  meeting  the 
requirements  of  §  63.11(b)  of  the 
NESHAP  General  Provisions  (40  CFR 
part  63  subpart  A).  The  process  vent 
provisions  allow  for  pollution 
prevention  in  that  pollution  prevention 
could  be  used  to  reduce^organic  HAP 
concentrations  to  less  than  20  ppmv, 
and  the  stream  would  not  be  subject  to 
control  requirements. 

C.  Storage  Vessel  Provisions 

A  storage  vessel  means  a  tank  or  other 
vessel  storing  feed  or  product  for  a 
petroleum  refining  process  unit  that 
contains  organic  HAP's.  The  storage 
vessel  provisions  do  not  apply  to  the 
following:  (1)  vessels  permanently 
attached  to  mobile  vehicles,  (2)  pressure 
vessels  designed  to  operate  in  excess  of 
204.9  kPa  (29.7  psia),  (3)  vessels  with 
capacities  smaller  than  40  m'  (10,500 
gal),  and  (4)  wastewater  tanks. 

The  storage  provisions  define  two 
groups  of  vessels:  Group  1  vessels  are 
vessels  with  a  design  storage  capacity 
and  a  maximum  true  vapor  pressure 
above  the  values  specified  in  the 
proposed  regulation  and  in  section  VI.C. 
of  this  notice;  Group  2  vessels  are  all 
storage  vessels  that  are  not  Group  1 


vessels.  The  storage  provisions  require 
that  one  of  the  following  control 
systems  be  applied  to  Group  1  storage 
vessels:  (1)  an  IFR  with  proper  seals;  (2) 
an  EFR  with  proper  seals;  (3)  an  EFR 
converted  to  an  IFR  with  proper  seals; 
or(4)  a  closed  vent  system  with  a  95- 
percent  efficient  control  device.  The 
storage  provisions  give  details  on  the 
types  of  seals  required.  The  EPA  is  co- 
proposing  an  option  that  would  also 
require  controlled  fittings  on  existing 
floating  roof  tanks.  Vessels  at  new 
sources  that  are  equipped  with  floating 
roofs  are  required  to  meet  specifications 
for  seals  and  fittings.  Monitoring  and 
compliance  provisions  for  Group  1 
vessels  include  periodic  visual 
inspections  of  vessels  and  roof  seals,  as 
well  as  internal  inspections.  If  a  closed 
vent  system  and  control  device  is  used 
for  venting  emissions  from  Group  1 
storage  vessels,  the  owner  or  operator 
must  establish  appropriate  monitoring 
procedures.  No  controls  or  inspections 
are  required  for  Group  2  storage  vessels. 
The  storage  vessel  provisions  are  based 
on  and  encourage  pollution  prevention. 
The  pollution  prevention  options 
specifically  listed  by  the  standard  are: 
IFR,  EFR,  and  a  closed  vent  system 
routed  to  a  recovery  device. 

D.  Wastewater  Provisions 

The  wastewater  provisions  of  this  rule 
are  based  on  the  BWON,  using  benzone 
as'a  surrogate  for  all  organic  HAP's  from 
wastewater  in  petroleum  refineries.  As 
explained  in  section  VI.D  of  this 
preamble,  benzene  is  a  good  indicator  of 
the  presence  of  other  HAP's  in 
wastewater.  The  wastewater  streams 
subject  to  this  rule  include  water,  raw 
material,  intermediate,  product,  by- 
product, co-product,  or  waste  material 
that  contains  organic  HAP's  and  is 
discharged  into  an  individual  drain 
system.  The  wastewater  provisions 
define  two  groups  of  wastewater 
streams.  Group  1  streams  are  those  that 
contain  a  concentration  of  at  least  10 
ppmw  benzene,  have  a  flow  rate  of  at 
least  0.02  1/min,  are  located  at  a  refinery 
with  a  total  annual  benzene  loading  of 
at  least  10  megagrams  per  year  and  are 
not  exempt  fi-om  control  requirements 
under  40  CFR  part  61  subpart  FF  (the 
BWON).  Group  2  streams  are 
wastewater  streams  that  are  not  Group 
1. 

The  wastewater  provisions  of  the  rule 
refer  to  the  BWON,  which  requires 
owners-or  operators  of  a  Group  1 
wastewater  stream  to  reduce  benzene 
mass  by  99  percent  using  suppression 
followed  by  steam  stripping, 
biotreatment,  or  other  treatment 
processes.  Vents  from  steam  strippers 
and  other  waste  management  or 


treatment  units  are  required  to  be 
controlled  by  a  control  device  achieving 
95  percent  emissions  reduction  or  20 
ppmv  at  the  outlet  of  the  control  device. 
The  performance  tests  required  for 
wastewater  streams  and  treatment 
operations  to  verify  that  the  control 
devices  achieve  the  desired  performance 
are  included  in  the  BWON,  as  are  the 
monitoring,  reporting,  and 
recordkeeping  provisions  necessary  to 
demonstrate  compliance.  No  controls  or 
monitoring  are  required  for  Group  2 
wastewater  streams.  The  wastewater 
provisions  promote  pollution 
prevention  in  that  pollution  prevention 
measures  could  be  used  to  reduce  the 
benzene  concentration  to  below  the 
criteria  for  Group  1  wastewater  streams. 
Once  the  stream  is  a  Group  2 
wastewater  stream,  control  is  not 
required.  Pollution  prevention  measures 
may  also  be  taken  to  reduce  the  refinery- 
wide  TAB  quantity  in  waste  to  below  10 
Mg/yr  or  to  reduce  the  refinery-wide 
TAB  quantity  in  wastewater  to  below  1 
Mg/yr,  beyond  which  no  further  control 
would  be  required.  Furthermore,  the 
emissions  suppression  requirements  of 
the  provisions  are  pollution  prevention 
measures. 

E.  Equipment  Leak  Provisions 

The  equipment  leak  standards  for  the 
petroleum  refinery  NESHAP  refer  to  the 
negotiated  equipment  leak  regulation 
included  in  the  HON  (40  CFR  part  63 
subpart  H).  These  standards  are 
summarized  in  the  preamble  to  the 
promulgated  HON  (59  FR  19402.  April 
22. 1994).  The  standards  for  the 
petroleum  refinery  NESHAP  differ  from 
the  HON  in  the  following  ways:  only 
one  leak  definition  for  pumps  in  phase 
III;  leak  definition  for  pumps  is  equal  to 
or  greater  than  2.000  ppmv;  leak 
definitions  for  valves  in  phases  II  and 
III;  monitoring  frequencies  for  valves; 
connectors  are  not  required  to  be 
monitored,  but  sources  may  choose  to 
monitor  valves  less  frequently  in 
exchange  for  monitoring  of  connectors. 
More  details  and  a  discussion  of  the 
rationale  for  these  differences  are 
contained  in  section  VI.E.  The 
equipment  leaks  standards  further  the 
goals  of  pollution  prevention,  because 
many  of  the  requirements,  such  as  leak 
detection  and  repair,  are  pollution 
prevention  measures. 

F.  Recordkeeping  and  Reporting 
Provisions 

The  rule  requires  petroleum  refineries 
complying  with  subpart  CC  to  keep 
records  of  information  necessary  to 
document  compliance  for  5  years  and  to 
submit  the  following  four  types  of 
reports  to  the  Administrator:  (1)  An 
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1.  Initial  Notifrr  ition 

The  Initial  N(  tification  is  due  120 
days  after  the  di  te  of  promulgation  for 
existing  petrolei  im  refinery  sources.  For 
new  sources  tha  I  have  an  initial  start-up 
more  than  90  d«  yrs  after  promulgation, 
the  application  or  approval  of 
construction  or  ■econstruclion  required 
under  the  Genei  al  Provisions  (40  CFR 
part  63  subpart  .  i]  must  be  submitted  in 
lieu  of  the  Initia  Notification.  This 
application  is  di  le  as  soon  as  pradicable 
before  constnict  on  or  reconstruction  is 
planned  to  comi  nence  but  it  need  not  be 
sooner  than  90  <  ays  after  promulgation 
of  subpart  CC.  F  jr  new  sources  that 
have  an  initial  s  art-up  less  than  90  days 
after  promulgati  >n,  no  application  for 
approval  of  com  truction  is  required, 
and  the  Initial  N  atification  is  due  within 
90  days  after  pre  mulgation. 
-    The  Initial  No  i5cation  must  list  the 
petroleum  refini  ig  process  units  that  are 
subject  to  the  ru  e.  The  Initial 
Notification  is  n  )t  required  if  a  Title  V 
operating  permil  application  has  been 
submitted  that  provides  the  required 
information. 


2.  Notification  o 
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3.  Periodic  Repoi  ts 

Periodic  Repor 
semiannually,  e 


Compliance  Status 

of  Compliance  Status 
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implementing  agency  can  request 
quarterly  submittal  for  emission  points 
where  monitored  parameter  values  are 
outside  their  permitted  ranges  more 
than  1  pen:ent  or  monitors  are  out  of 
service  more  than  5  pert;ent  of  the  total 
operating  time  in  a  semiannual 
reporting  period. 

All  Periodic  Reports  must  include 
information  required  to  be  reported 
under  the  recordkeeping  and  reporting 
provisions  for  each  emission  point.  For 
continuously  monitored  parameters,  the 
data  on  those  periods  when  the 
parameters  are  outside  their  estabhshed 
ranges  are  included  in  the  reports. 
Periodic  Reports  must  also  include 
results  of  any  performance  tests 
conducted  during  the  reporting  pei4od 
and  reports  of  equipment  failures,  leaks, 
or  improper  work  practices  that  are 
discovered  during  required  inspet;tions. 

4.  Other  Reports 

A  very  limited  number  of  other 
reports  must  be  submitted  as  required 
by  tlie  provisions  for  each  kind  of 
emission  point.  Other  reports  include 
notifications  of  storage  vessel  internal 
inspections,  and  reports  of  start-up, 
shut-down,  and  malfunction  required  by 
the  General  Provisions  (40  CFR  part  63 
subpart  A). 

G.  EmissJons  Averaging 

The  EPA  is  proposing  that  emissions 
averaging  be  allowed  among  existing 
miscellaneous  process  vents,  storage 
vessels,  and  wastewater  streams  within 
a  refinery.  New  sources  would  not  be 
allowed  to  use  emissions  averaging. 
Under  emissions  averaging,  a  system  of 
•emission  "credits"  and  "debits  "  would 
be  used  to  determine  whether  the  source 
is  achieving  the  required  emission 
reductions.  An  owner  or  operator  who 
generates  an  emission  debit  must 
control  crther  emission  points  to  a  level 
more  stringent  than  is  required  by  the 
regulation  to  generate  an  emission 
credit.  Annual  emission  credits  must 
exceed  emission  debits  for  a  source  to 
be  in  compliance.  The  proposed  rule 
contains  specific  equations  and 
procedures  for  calculating  credits  and 
debits.  Monitoring  of  control  device 
operation  would  be  required  and 
Periodic  Reports  would  be  submitted 
quarterly  instead  of  Sfcmiannually  for 
emission  points  in  emissions  averages. 

IV.  Summary  of  Impacts  ofPropospd 
Rule 

This  section  presents  the 
environmental,  energy,  cost,  and 
economic  impacts  resulting  from  the 
control  of  HAP  emissions  under  the 


proposed  rule.  It  is  estimated  that 
approximately  190  petroleum  refineries 
would  be  required  to  apply  controls  by 
the  proposed  standards. 

Impacts  are  presented  relative  to  a 
baseline,  the  level  of  control  in  the 
absence  of  the  proposed  rule.  The 
estimates  include  the  impacts  of 
applying  control  to:  (1)  existing  process 
units  and  (2)  additional  process  units 
that  are  expected  to  begin  operation 
over  a  5-year  period.  Thus,  the  estimati»s 
represent  aiHiual  impacts  occurring  in 
the  fifth  year.  Based  on  a  review  of 
annual  construction  projet.ls  over  the 
years  1988  to  1992  listed  in  the  Oil  and 
Gas  Journal,  it  was  assumed  that  34  rtew 
process  units  would  be  constructed  earJi 
year  over  a  S-year  period. 

For  regulatory  purposes,  some  of  the 
process  units  constructed  in  the  first  5 
years  of  the  rule  may  be  considered  new 
sources,  while  others  may  be  considered 
part  of  an  existing  source.  However,  for 
the  purpose  of  presenting  total  impacts, 
this  distinction  has  not  been  made. 

A.  Environmental  Impact 

The  environmental  impnct  of  the  rule 
includes  the  reduction  of  HAP  and  VOC 
emissions,  increases  in  other  air 
pollutants,  and  decreases  in  water 
pollution  and  solid  waste  resulting  from 
the  proposed  rule. 

Under  the  proposed  rule,  it  is 
estimated  that  the  emissions  of  HAP 
from  refineries  would  be  reduced  by 
54.000  Mg/yr,  and  the  emissions  of  VOC; 
would  be  reduced  by  350,000  Mg/yr  (see 
table  1).  Estimates  of  baseline  HAP  and 
VOC  emissions  are  presented  in 
conjunction  with  emissions  reductions 
estimates  to  illustrate  the  level  of 
control  being  achieved  by  the  rule. 
Baseline  HAP  and  VOC  emissions  take 
into  account  the  current  estimated  level 
of  emissions  control,  based  on  previous 
regulations  and  questionnaire  respon.ses 
submitted  by  refineries.  As  a  result, 
baseline  HAP  and  VOC  emissions  reflect 
the  level  of  control  that  would  be 
achieved  in  the  absence  of  the  proposed 
rule.  The  proposed  rule  would  achieve 
a  68  percent  reduction  in  HAP 
emissions  and  a  72  percent  reduction  in 
VOC  emissions  relative  to  the  baseline. 
Table  1  presents  the  baseline  emissions 
and  emission  reduction  for  each  of  the 
four  kinds  of  emission  points  controlled 
by  this  proposed  nile. 
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Equipment  leaks 

Storage  vessels 

Wastewater  collection  and  treatment 
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-Total  capital  costs  incurred  in  the  5-year  period. 
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D.  Economic  Impacts 

The  preliminaiy  economic  impact 
analysis  for  the  selected  regulatory 
alternatives  shows  that  the  estimated 
price  increases  for  affected  products 
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Table  1  .—National  Primary  Air  Pollution  Impact  in  the  Fifth  Year 


Source 


Miscellaneous  pfocess  vents  ; 

Equipment  leaks „ 

Storage  vessels 

Wastewater  collection  and  treatment ....._.., 

Total „ 

"  The  MACT  level  of  corrtrol  is  no  additionaF  control. 


Baseline  emissions 
(Mg/yr) 


HAP 


9,800 
52,000 

9,300 
10,000 


81.000 


VOC 


190,000 

190,000 

111,000 

10,000 


500,000 


Emission  reductions 


(Mg/yr) 


HAP 


8,400 

45,000 

1,300 


55,000 


VOC 


180,000 

160,000 

21,000 


360,000 


(Percent) 


HAP 


86 
87 

14 
(') 


68 


VOC 


95 
85 

19 
(') 


72 


Emission  levels  of  other  air  pollutants 
(CO,  NOx.  SO2)  were  not  quantified. 
However,  slight  increases  above  existing 
emission  levels  would  result  from  the 
combustion  of  fossil  fuel  as  part  of 
control  device  operations.  Additional 
emissions  of  CO,  NOx,  and  SO2  would 
result  from  fuel  burned  to  generate 
energy  for  operation  of  compressors  for 
ducting  miscellaneous  process  vent 
streams  to  control  devices. 

Impacts  for  water  pollution  and  solid 
waste  were  judged  to  be  negligible  and 
were  not  quantiHed  as  part  of  the  impact 
analysis. 

B.  Energy  Impact 

Increases  in  energy  use  were 
estimated  for  operating  control 
equipment  that  would  be  required  by 
the  proposed  standards  (i.e.. 


compressors  for  ducting  miscellaneous 
process  vent  streams  to  control  devices). 
The  estimated  energy  use  jncrease  in  the 
fifth  year  would  be  13  million  kw-hr/yr 
of  electricity  or  21,000  barrels  of  oil 
equivalent. 

C.  Cost  Impact 

The  cost  impact  of  the  rule  includes 
the  capital  cost  of  new  control 
equipment,  the  cost  of  energy 
(supplemental  fuel,  steam,  and 
electricity)  required  to  operate  control 
equipment,  and  0{)eration  and 
maintenance  cost.  Generally,  the  cost, 
impact  also  includes  any  cost  savings 
generated  by  reducing  the  loss  of 
valuable  product  in  the  form  of 
emissions.  The  average  cost 
effectiveness  of  the  regulation  ($/Mg  of 
pollutant  removed)  is  also  presented  as 


part  of  the  cost  impact.  The  average  cost 
effectiveness  is  determined  by  dividing 
the  annual  cost  by  the  annual  emission 
reduction. 

Under  the  proposed  rule,  it  is 
estimated  that  total  capital  costs  would 
be  $207  million  (first  quarter  1992 
dollars)  and  total  annual  costs  would  be 
$84  million  (first  quarter  1992  dollars) 
per  year.  Table  2  presents  the  capital 
and  annual  cost  impact  of  the  proposed 
regulation  for  each  of  the  four  kinds  of 
emission  points  as  well  as  the  national 
totals.  In  addition  to  the  cost  impact 
shown  in  Table  2,  it  is  estimated  that 
monitoring,  recordkeeping,  and 
reporting  activities  would  cost  about 
$26  million/yr,  bringing  the  total 
national  annual  costs  to  about  SllO 
million. 


Table  2.— National  Control  Cost  Impacts  in  the  Fifth  Year 


Source 


Total 
capital 
costs^ 
(WS) 


Total  an- 
nual costs 
(10*S/yr) 


Average 

HAP  cost 

ettective- 

ness  (S/Mg 

HAP) 


Average 
VOC  cost 
effective- 
ness (S/Mg 
VOC) 


Miscellaneous  process  vents  . .-. ,.. ,.. 

Equipment  leaks 

Storage  vessels 

Wastewater  collection  and  treatment 

Total  

••Total  capital  costs  incurred  in  ttie  5-year  period. 
►•The  MACT  level  of  control  is  no  addJtiorwl  control. 


31 

130 

46 

(*) 


12 

66 

6 

(*) 


1.400 
1,500 
4.600 


66 
410 
340 

C) 


207 


84 


D.  Economic  Impacts 

The  preliminary  economic  impact 
analysis  for  the  selected  regulatory 
alternatives  shows  that  the  estimated 
price  increases  for  affected  products 
range  from  0.18  percent  for  residual  fuel 
oil  to  0.51  percent  for  jet  fuel.  Estimated 
decreases  in  product  output  range  from 
0.12  percent  for  jet  fuel  to  0.37  percent 
for  residual  fuel  oil.  Total  net  exports 
(exports  minus  imports)  for  all 
petroleum  liquids  are  predicted  to 
decrease  by  1.8  million  barrels  annually, 
approximately  1  percent,  as  a  result  of 
the  standard. 


Industry  has  expressed  concern  that 
the  proposed  rule  could  cause  some 
small  refineries  to  shut  down.  Using 
conservative  (i.e.,  worst  case) 
assumptions,  the  economic  analysis 
indicates  that  from  none  to  seven  small 
refineries  are  at  risk  of  closure  under  the 
proposed  rule.  The  majority  of  the 
closures  would  occur  in  refineries  that 
process  less  than  10,000  to  20,000 
barrels  of  crude  oil  per  day.  Also,  the  _ 
regulatory  flexibility  analysis  showed 
that  compliance  costs  as  a  percentage  of 
sales  are  more  than  twice  as  high  for 
small  refiners  compared  to  other 


refiners.  For  more  information,  consult 
"Economic  Impacts  Analysis  of  the 
Petroleum  Refinery  NESHAP"  in  the 
docket. 

E.  Benefits  Analysis 

The  RIA  presents  the  results  of  an 
examination  of  the  potential  health  and 
welfare  benefits  associated  with  air 
emission  reductions  projected  as  a 
result  of  implementation  of  the 
petroleum  refinery  NESHAP.  The 
proposed  regulation  regulates  HAP 
emissions  from  storage  tanks,  process 
vents,  equipment  leaks,  and  wastewater 


36136 


F«deral  Register  /  Vol.  59,  No.  135  /  Friday,  July  15,  1994  /  Proposed  Rules 


Federal  Register  /  Vol. 


emission  points  at  rqfining  sites.  Of  the 
H.AP's  emitted  by  petroleum  refineries, 
some  are  classified  a  5  VOC,  whicii  are 
ozone  precursors.  H<  zardous  air 
pollutant  benefits  an>  presented 
separately  from  the  [  enefits  associated 
specifically  with  VO  2  emission 
reductions. 

The  predicted  emi  ssions  of  a  few 
HAP's  associated  wi  h  this  regulation 
have  been  classified  is  probable  or 
known  human  carcii  ogens.  As  a  result, 
one  of  the  benefits  o  the  proposed 
regulation  is  a  reduc  ion  in  the  risk  of 
cancer  mortality.  Otl  er  benefit 
categories  include  re  iuced  exposure  to 
Doncarcinogenic  HA 's.  and  reduced 
exposure  to  VOC. 

Emissions  of  VOC  lave  been 
associated  with  a  vai  ety  of  health  and 
welfare  impacts.  Vol  itile  organic 
compound  emission:  .'together  with 
NOx.  are  precursors  o  the  formation  of 
tropospheric  ozone,  iixposure  to 
ambient  ozone  is  res  )onsible  for  a  series 
of  respiratory  related  adverse  impacts. 

Based  on  existing  (  ata,  the  benefits 
associated  with  redui  «d  HAP  and  VOC 
emissions  were  quan  ified.  The 
quantification  of  dol  ar  benefits  for  all 
benefit  categories  is  not  possible  at  this 
time  because  of  limit  itions  in  both  data 
and  available  methoc  ologies.  Although 
an  estimate  of  the  tot  il  reduction  in 
R\P  emissions  for  vi  rious  control 
options  has  been  developed  forlhe  RIA. 
it  has  not  been  possille  to  identify  the 
speciation  of  the  HA  '  emission 
reductions  for  each  t;  pe  of  emission 
point.  However,  an  e  ;timate  of  HAP 
speciation  for  equipr  lent  leaks  has  been 
made.  Using  emissio  is  data  for 
equipment  leaks  and  the  Human 
Exposure  Model,  the  annual  cancer  risk 
caused  by  HAP  emis<  ions  from 
petroleum  refineries  vas  estimated 
Generally,  this  benefi  t  category  is 
calculated  as  the  diffi  srerice  in  estimated 
annual  cancer  incide  ice  before  and  after 
implementation  of  each  regulatory 
alternative.  Since  the  annual  cancer 
incidence  associated  with  baseline 
conditions  was  less  t  lan  one  life  per 
year,  the  benefits  ass<  ciated  with  the 
petroleum  refinery  N  ;SHAP  were 
determined  to  be  sm?  11.  Therefore,  these 
benefits  are  not  incor  )orated  into  this 
benefit  analysis. 

The  benefits  of  red  iced  emissions  of 
VOC  from  a  MACT  r«  ^ulation  of 
petroleum  refineries  vere  quantified 
using  the  technique  c  f  "benefits 
transfer."  Because  an  dysis  by  the  Office 
of  Technology  Assessment  from  which 
benefits  transfer  values  were  obtained 


only  estimated  healtl] 
nonattainment  areas, 
can  be  applied  to  VOt  reductions 
occurring  only  in  nor  attainment  areas 


benefits  in 

the  transfer  values 


(Nonattainment  areas  are  geographical 
locations  in  which  the  National 
Ambient  Air  Quality  Standard  for  ozone 
has  been  violated.)  The  benefit  transfer 
ratio  range  for  acute  health  impacts  used 
in  this  analysis  is  from  $25  to  $1,574  per 
megagram  of  VOC  with  an  average  of 
$800  per  megagram  of  VOC.  In  order  to 
quantify  VOC  emission  reductions, 
these  ratios  were  multiplied  by  VOC 
emission  reductions  from  petroleum 
refineries  located  in  ozone  «^ 

nonattainment  areas.  Estimated  benefits 
for  VOC  reductions  are  $148.3  million 
for  the  proposed  regulation  and  $153.9 
million  for  a  more  stringent  alternative. 
The  quantified  benefits  exceed  costs 
by  $15.9  million  1992  dollars  per  year 
for  the  proposed  alternative.  The 
quantified  benefits  exceed  costs  by  $5.5 
million  1992  dollars  per  year  for  the 
more  stringent  alternative.  Thus,  a 
comparison  of  the  incremental 
difference  in  the  two  alternatives 
indicates  that  the  incremental  net 
benefits  are  negative  for  the  more 
stringent  alternative. 

V.  Emission  and  Impact  Estimation 
Methods 

Efnissions  from  petroleum  refineries 
and  the  impact  of  controlling  emissions 
were  estimated  using  information 
published  in  the  Oil  and  Gas  Journal 
and  provided  by  petroleum  refineries  in 
response  to  information  collection 
requests  and  questionnaires  sent  out 
under  section  114  of  the  Act.  For  a 
general  discussion  of  the  estimation 
methods  for  existing  and  new  petroleum 
refinery  sources  and  references  for 
memoranda  on  the  specific  methods 
used  for  each  kind  of  emission  point, 
refer  to  the  memorandum.  Emission  and 
Impact  Estimation  Methods,  available  in 
the  Docket.  It  is  noted  that  API  provided 
the  EPA  with  emissions  data  that  it  has 
collected  relatively  recently  on  leaking 
equipment.  The  EPA  is  evaluating  this 
data.  Once  this  review  is  complete,  the 
EP.A  intends  to  incorporate  it  into 
documents  which  are  used  for 
estimating  emissions,  particularly  on  an 
individual  plant  basis.  It  could  also 
affect  the  emission  reduction  estimates 
provided  for  the  promulgated  standard. 

VI.  Rationale  for  Proposed  Standard 

A.  Selection  of  Source  Category. 
Sources,  and  Pollutants 

This  section  of  the  preamble  describes 
the  rationale  for  the  selection  and 
definition  of  the  petroleum  refinery 
source  category  and  for  the  factors  that 
the  Administrator  took  into 
consideration  in  defining  the  sources 
within  the  petroleum  refinery  source 
category. 


1.  Selection  of  Source  Category 

The  definition  of  the  source  category 
is  important  in  setting  standards 
because  it  sets  the  boundary  for  what 
emission  points  will  be  regulated  under 
this  standard.  A  large  plant  site  such  as 
a  refinery  could  comprise  multiple 
source  categories.  For  example,  a 
refinery  is  likely  to  contain  equipment 
that  would  be  regulated  under  the 
industrial  cooling  tower  source 
category,  the  process  heater  source 
category,  the  industrial  boiler  source 
category,  or  the  SOCMI  source  category. 
The  petroleum  refinery  source  category 
regulated  under  this  NESHAP  is  defined 
to  include  equipment  specifically  used 
to  produce  fuels,  heating  oils,  or 
lubricants  by  separating  petroleum  or 
separating,  cracking,  or  reforming 
unfinished  petroleum  derivatives. 

The  EPA's  source  category  list  (57  FR 
31576.  July  16,  1992).  required  by 
section  112(c)  of  the  Act,  identifies 
categories  of  sources  for  which  NESHAP 
are  to  be  established.  This  list  includes 
all  categories  of  major  sources  of  HAP's 
known  to  the  EPA  at  this  time,  and  all 
area  source  categories  for  which 
findings  of  adverse  effects  warranting 
regulation  have  been  made.  Two 
categories  of  sources  are  listed  for 
petroleum  refineries:  (1)  cataljiic 
cracking  (fluid  and  other)  units, 
catalytic  reforming  units,  and  sulfur 
plant  units,  scheduled  for  promulgatioii 
in  1997.  and  (2)  other  sources  not 
distinctly  listed,  scheduled  for 
promulgation  in  1995  (.58  FR  6.3952. 
December  3. 1993). 

Based  on  re\'iew  of  information  on 
petroleum  refineries  during 
development  of  the  proposed  standards, 
it  was  determined  that  some  of  the 
emissions  points  from  the  two  listed 
categories  of  sources  have  similar 
characteristics  and  can  be  controlled  by 
the  same  control  techniques.  In 
particular,  miscellaneous  process  vents 
emitting  organic  HAP's.  storage  vessels, 
wastewater  streams,  and  leaks  from 
equipment  in  organic  HAP  service 
within  catalytic  cracking  units,  catalytic 
reforming  units,  and  sulfur  plant  units 
are  similar  to  emission  points  from  the 
other  process  units  at  petroleum 
refineries  (i.e.,  units  in  the  category  of 
"other  sources  not  distinctly  listed"). 
Because  it  is  most  effective  to  regulate 
these  emission  points  in  a  single 
regulation,  the  EPA  intends  to  amend 
the  source  category  list  when  the 
standards  proposed  today  are 
promulgated.  Upon  revision,  all 
emission  points  from  petroleum  refining 
units  included  in  today's  proposed 
standards  wiU  be  in  a  single  source 
category. 


The  petroleum  refinery  source 
category  selected  for  regulation  by 
subpart  CC  includes  process  units  for 
catalytic  cracking  (fluid  and  other), 
catalytic  reforming,  sulfur  plants,  and 
other  petroleum  refinery  units  not 
distinctly  listed.  The  other  units  not 
distinctly  listed  include,  but  are  not 
limited  to,  process  units  for  thermal 
cracking,  vacuum  distillation,  crude 
distillation,  hydrotreating/ 
hydrorefining,  alkylation,  isomerization, 
polymerization,  lube  oil  processing,  and 
hydrogen  production^  Units  for 
processing  natural  gas  liquids,  refining 
units  for  recycling  discarded  oil,  and 
shale  oil  extraction  units  are  not 
covered  by  this  rule.  Ethylene  processes 
are  not  covered  by  this  rule  because 
they  are  included  in  a  separate  source 
category. 

Miscellaneous  process  vents,  as 
defined  in  §63.641  of  the  proposed  rule, 
from  the  process  units  subject  to  this 
rule  are  part  of  the  petroleum  refinery 
source  category.  Three  kinds  of  vents  at 
.  petroleum  refineries  would  not  be 
included  in  the  source  category  for 
today's  proposed  rule.  These  vents — the 
catalytic  cracking  catalyst  regeneration 
vent,  the  catalytic  reformer  catalyst 
regeneration  vent,  and  the  sulfur  plant 
vents — will  be  included  in  a  separate 
category  subject  to  a  1997  deadline. 
These  vents  have  significantly  different 
HAP  emission  characteristics  and  would 
be  controlled  with  different  controls 
than  the  rest  of  the  refinery  emission 
points.  The  standard  proposed  today 
addresses  emissions  of  organic  HAP's. 
The  FCCU  catalyst  regeneration  vent 
emits  primarily  metal  HAP's,  which 
would  be  controlled  using  particulate 
controls.  Catalytic  reformer  catalyst 
regeneration  vents  emit  hydrogen 
chloride,  and  sulfur  plant  vents  emit 
carbonyl  sulfide  and  carbon  disulfide. 
Because  of  their  unique  characteristics, 
the  EPA  concluded  that  these  emission 
points  warranted  separate 
consideration.  Because  limited  data  are 
currently  available,  these  emission 
points  will  be  included  in  a  separate 
source  category  under  a  separate 
schedule.  (However,  the  EPA  would  like 
to  clarify  that  miscellaneous  process 
vents  (as  defined  in  §  63.641  of  the 
proposed  rule)  from  catalytic  cracking, 
catalytic  reforming,  and  sulfur  plant 
units  that  emit  organic  HAP's  would  be 
subject  to  subpart  CC.) 

a.  Distinction  between  petroleum 
refinery  and  SOCMI  source  categories. 
This  petroleum  refineries  NESHAP 
generally  covers  refinery  processes  that 
produce  petroleum  liquids  (such  as 
gasoline,  naphthas,  and  kerosene)  for 
use  as  fuels.  Often,  products  of  refinery 
processes  are  used  to  make  synthetic 
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The  petroleum  refinery  source 
category  selected  for  regulation  by 
subpart  CC  includes  process  units  for 
catalytic  cracking  (fluid  and  other), 
catalytic  reforming,  sulfur  plants,  and 
other  petroleum  refinery  units  not 
distinctly  listed.  The  other  units  not 
distinctly  listed  include,  but  are  not 
limited  to,  process  units  for  thermal 
cracking,  vacuum  distillation,  crude 
distillation,  hydrotreating/ 
hydrorefining,  alkylation,  isomeriration, 
polymerization,  lube  oil  processing,  and 
hydrogen  production^  Units  for 
processing  natural  gas  liquids,  refining 
units  for  recycling  discarded  oil,  and 
shale  oil  extraction  units  are  not 
covered  by  this  rule.  Ethylene  processes 
are  not  covered  by  this  rule  because 
they  are  included  in  a  separate  source 
category. 

Miscellaneous  process  vents,  as 
defined  in  §63.641  of  the  proposed  rule, 
from  the  process  units  subject  to  this 
rule  are  part  of  the  petroleum  refinery 
source  category.  Three  kinds  of  vents  at 
.  petroleum  refineries  would  not  be 
included  in  the  source  category  for 
today's  proposed  rule.  These  vents — the 
catalytic  cracking  catalyst  regeneration 
vent,  the  catalytic  reformer  catalyst 
regeneration  vent,  and  the  sulfur  plant 
vents — will  be  included  in  a  separate 
category  subject  to  a  1997  deadline. 
These  vents  have  significantly  different 
HAP  emission  characteristics  and  would 
be  controlled  with  different  controls 
than  the  rest  of  the  refinery  emission 
points.  The  standard  proposed  today 
addresses  emissions  of  organic  HAP's. 
The  FCCU  catalyst  regeneration  vent 
emits  primarily  metal  HAP's,  which 
would  be  controlled  using  particulate 
controls.  Catalytic  reformer  catalyst 
regeneration  vents  emit  hydrogen 
chloride,  and  sulfur  plant  vents  emit 
carbonyl  sulfide  and  carbon  disulfide. 
Because  of  their  unique  characteristics, 
the  EPA  concluded  that  these  emission 
points  warranted  separate 
consideration.  Because  limited  data  are 
currently  available,  these  emission 
points  will  be  included  in  a  separate 
source  category  under  a  separate 
schedule.  (However,  the  EPA  would  like 
to  clarify  that  miscellaneous  process 
vents  (as  defined  in  §  63.641  of  the 
proposed  rule)  from  catalytic  cracking, 
catalytic  reforming,  and  sulfur  plant 
units  that  emit  organic  HAP's  would  be 
subject  to  subpart  CC.) 

a.  Distinction  between  petroleum 
refinery  and  SOCMI  source  categories. 
This  petroleum  refineries  NESHAP 
generally  covers  refinery  processes  that 
produce  petroleum  liquids  (such  as 
gasoline,  naphthas,  and  kerosene)  for 
use  as  fuels.  Often,  products  of  refinery 
processes  are  used  to  make  synthetic 


organic  chemicals  other  than  fuels.  The 
petroleum  refineries  NESHAP  will  not 
cover  chemical  manufacturing  process 
units  that  are  covered  under  the  SOCMI 
source  category,  even  if  these  units  are 
located  at  a  refinery  site.  A  SOCMI 
chemical  manufacturing  process  unit 
that  is  located  at  a  refinery  and 
produces  one  or  more  of  the  chemicals 
listed  in  the  HON  (40  CFR  part  63 
subpart  F,  table  1)  as  a  single  chemical 
product  or  as  a  mixed  chemical  used  to 
produce  other  chemicals  would  be 
considered  a  SOCMI  process  and  would 
be  subject  to  the  HON  rather  than  to  the 
petroleum  refineries  NESHAP. 

For  example,  MTBE,  an  additive  used 
for  octane  enhancement  in  gasoline,  is 
a  SOCMI  chemical  that  can  be  produced 
at  some  petroleum  refineries  and  is 
made  from  a  petroleum  refinery 
product.  The  feedstock  for  MTBE  is  a 
mixed  C4,  C5  hydrocarbon  stream 
produced  in  an  FCCU;  the  FCCU  is 
subject  to  the  petroleum  refineries 
NESHAP.  However,  MTBE  is  on  the  list 
of  SOCMI  chemicals  in  the  HON  (40 
part  63  subpart  F),  so  the  process  unit 
used  to  produce  MTBE  from  the  C4,  C5 
"hydrocarbon  feedstock  is  regulated 
under  the  HON,  not  under  the 
petroleum  refineries  NESHAP. 

b.  Exclusion  of  area  sources.  A 
petroleum  refining  process  would  be 
subject  to  the  proposed  standard  only  if 
it  is  part  of  a  major  source.  A  major 
source  is  any  stationary  source  or  group 
of  stationary  sources  located  within  a 
contiguous  area  and  imder  common 
control  that  emits  or  has  the  potential  to 
emit,  considering  controls,  more  than  10 
tons  per  year  of  any  HAP  or  more  than 
25  tons  per  year  of  total  HAP.  An  area 
source  is  any  stationary  source  or  group 
of  stationary  sources  that  are  not  major 
sources.  The  General  Provisions  for  the 
NESHAP  (40  CFR  part  63  subpart  A), 
provide  a  definition  of  potential  to  emit. 
The  General  Provisions  apply  to  the 
petroleum  refinery  source  category. 

Based  on  the  information  available  on 
petroleum  refineries  and  emission 
estimates  developed  for  this  standard, 
the  EPA  has  no  information  that  can  be 
used  to  determine  whether  are^  sources 
in  the  petroleum  refinery  source 
category  would  present  a  threat  of 
adverse  effects  to  human  health  or  to  the 
environment.  It  is  believed  that  most 
refineries  are  major  sources,  and  that 
there  are  few,  if  any,  area  sources.  The 
EPA  requests  comments  containing 
information  on  whether  there  are  area 
sources  within  the  petroleum  refining 
source  category  and  on  the  emissions 
from  such  sources.  Commenters  should 
provide  the  basis  for  any  emission 
estimates. 


c.  Exclusion  of  research  and 
development  facilities.  The  proposed 
standard  would  not  apply  to  research 
and  development  facilities,  such  as 
laboratories  and  pilot  plants,  regardless 
of  whether  the  facilities  are  located  on 
the  same  site  as  a  commercial  petroleum 
refinery.  Research  and  development 
facilities  connected  with  petroleum 
refineries  are  believed  to  be  small,  and 
the  EPA  has  limited  information  about 
their  operations  or  about  the  appropriate 
controls  for  these  facilities.  The  EPA 
concluded,  therefore,  that  it  would  not 
be  appropriate  to  include  research  and 
development  facilities  in  this  regulation. 
In  accordance  with  section  112(c)(7)  of 
the  Act,  a  separate  source  category  for 
research  and  development  facilities  may 
be  established  at  a  later  date  if  more 
comprehensive  information  becomes 
available.  Standards  for  such  facilities 
may  be  developed  at  a  later  date,  if  the 
EPA  determines  that  such  action  is 
warranted. 

d.  Exclusion  of  transfer  operations. 
Transfer  operations  at  petroleum 
refineries,  that  is,  loading  products  into 
tank  trucks,  railcars,  or  marine  vessels, 
is  not  included  in  the  source  category 
regulated  by  this  rule.  Loading  of 
marine  vessels  will  be  regulated  under 
the  Federal  Standards  for  marine  tank 
vessel  for  loading  and  unloading 
operations  emd  NESHAP  for  marine  tank 
vessel  for  loading  and  unloading 
operations.  Emissions  from  loading  tank 
trucks  and  railcars  will  be  regulated 
under  the  NESHAP  for  the  gasoline 
distribution  and  organic  liquids 
distribution  (nongasoline)  source 
categories  in  the  liquids  distribution 
industry  group.  The  NESHAP  for  the 
gasoline  distribution  source  category 
was  proposed  in  February  1994;  the 
NESHAP  for  the  organic  liquids 
distribution  source  category  is 
scheduled  to  be  promulgated  by  2000. 

e.  Small  refineries.  The  standard 
proposed  today  would  apply  to  all 
refineries  that  are  major  sources 
including  small  refineries.  Small 
refineries  maintain  that  they  will  be 
more  severely  affected  by  the  proposed 
rule  than  large  refineries  and  therefore 
should  be  given  separate  regulatory 
consideration.  Small  refiners  point  out 
that  they  are  predominately  located  in 
rural  areas  that  are  in  compliance  with 
the  Federal  ambient  air  quality  standard  - 
for  ozone.  Therefore,  many  of  them  have 
not  implemented  LDAR  programs  and 
other  control  procedures  that  have  been 
started  by  large  refiners  to  control  VOC 
in  ozone  nonattainment  areas.  As  a 
result  they  will  be  confronted  with 
relatively  high  costs  for  starting  LDAR 
programs  and  retrofitting  storage  tanks. 
Moreover,  small  refiners  point  out  that 
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LDAR  costs  are  re!«  ted  more  to  refiner)- 
complexity  than  si4e.  Therefore, 
rermeries  that  differ  in  size  but  have 
similar  processing  i  lonfigurations  will 
incur  similar  costs.  However,  the  costs 
on  a  per-barrel  basi  >  will  be  higher  for 
the  small  refineries 

The  proposed  ml  e  does  not  treat 
small  refineries  as  ii  separate 
subcategory  becausj  the  EPA  could  not 
identify  fundamental  technical 
differences  between  small  and  large 
refineries.  In  additi  jn,  even  if  small 
refineries  were  in  a  separate  source 
category  it  appears  Ihat  the  minimum 
control  levels  (floois)  would  not  be 
much  different  from  those  for  the  larger 
refineries.  Commer  ts  are  requested  on 
whether  a  basis  exi  ;ts  for 
subcategorizing  sm  ill  refineries,  and  if 
so.  at  what  size,  along  with  supporting 
data  and  rationale. 
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of  the  EPA's  power  to  regulate  particular 
sources  in  order  to  best  effectuate  the 
policies  of  the  Act."  Che\ron.  Thus,  the 
court  found  that  a  "source"  can 
encompass  "any  discrete,  but  integrated 
operation,  which  pollutes."  C/ievTon.  As 
such,  the  EPA  has  flexibility,  within  the 
broad  definition  of  "stationary  source." 
to  define  the  source  for  each  section 
112(d)  standard  as  broadly  or  narrowly 
as  is  appropriate  for  the  particular 
industry  being  regulated.  Previous 
regulations  have,  in  light  of  this 
fiexibility,  defined  source  in  a  variety  of 
ways,  ranging  from  narrow  to  broad 
definitions.  For  example,  for  BWON.  tlie 
source  was  defined  as  the  plant  site,  for 
the  petroleum  refinery  equipment  leaks 
NSPS  (40  CFR  part  60.  subpart  GGG)  the 
source  was  the  process  unit,  and  for  the 
petroleum  refinery  wastewater  NSPS  (40 
CFR  part  60  subpart  QQQ)  the  source 
was  more  narrowly  defined.  There  is  no 
presumptive  definition. 

The  proposed  standard  defines  source 
as  the  collection  of  emission  points  in 
HAP-emitting  petroleum  refining 
processes  within  the  source  category 
that  are  part  of  a  major  source.  The 
source  comprises  all  miscellaneous 
process  vents,  storage  vessels, 
wastewater  streams,  and  equipment 
leaks  associated  with  petroleum  refining 
process  units  that  are  located  at  a  single 
plant  site  covering  a  contiguous  area 
under  common  control. 

The  way  the  source  is  defined  has 
implications  for  setting  MACT  and  for 
compliance  with  the  proposed  rule. 
Emission  standards  for  new  and  for 
existing  sources  promulgated  under 
section  112(d)  of  the  Act  must  represent 
the  maximum  degree  of  emission 
reduction  achievable;  this  is  typically 
referred  to  as  MACT.  The  EPA 
considered  two  possible  definitions  of 
source  for  the  petroleum  refinery 
NESHAP.  The  source  could  be  defined 
narrowly  as  each  individual  process 
vent,  storage  vessel,  or  wastewater 
stream  or  piece  of  equipment;  or  the 
source  could  be  defined  broadly,  as  the 
collection  of  all  such  emission  points  at 
the  refinery. 

The  narrow  definition  of  the 
petroleum  refinery  source,  defining  the 
source  as  each  individual  emission 
point,  was  rejected  because  a  narrow 
definition  is  more  appropriate  when  all 
emission  points  have  consistent 
characteristics  and  because  it  would  not 
allow  compliance  flexibility.  For 
example,  if  each  storage  vessel  werie 
comparable  to  each  other  storage  vessel. 
so  that  the  same  performance  level 
could  apply  to  them  all,  a  narrow 
definition  might  be  appropriate.  In  fact, 
storage  vessels  can  vary  widely  in  size 
and  material  stored,  and  the  emission 


performance  level  appropriate  for  one 
may  be  inappropriate  for  another.  In 
addition,  the  control  strategy  for  a 
refinery  is  decided  at  a  refinery  level. 
Often,  individual  emission  points 
within  a  refinery  are  controlled  together 
(e.g.,  multiple  miscellaneous  process 
vents  can  be  routed  to  one  control 
system).  Thus,  it  is  reasonable  to  look  at 
the  overall  level  of  control  a  refinery  is 
achieving  because  the  size,  level  of 
emissions,  and  significance  of  emissions 
can  vary  from  point  to  point. 

A  broad  definition  of  source  allows 
consideration  of  site-specific  differences 
and  compliance  fiexibility.  including 
emissions  averaging.  With  a  broad 
definition,  a  source  may  exercise  some 
choice  in  the  level  of  control  of  each 
individual  emission  point  as  long  as  the 
source  wide  MACT  level  of  emission 
reduction  is  met.  This  fiexibility  results 
in  benefits  of  achieving  maximum 
emission  reductions  in  a  more  efficient 
and  cost-effective  manner. 

Another  reason  for  selection  of  the 
broad  definition  of  source  is 
compatibility  with  the  BWON  source 
definition.  This  compatibility  allows  the 
standards  to  be  consistent  and 
eliminates  the  burden  of  overlapping 
standards  and  implementation  problems 
that  would  arise  if  the  source  for  today's 
proposed  rule  was  defined  much  more 
narrowly  than  the  BWON  source. 

The  definition  of  source  also  affects 
refineries  making  changes  to  existing 
facilities.  Under  the  Act,  sources  that 
are  constructed  or  reconstructed  after 
proposal  of  a  standard  are  considered  to 
be  new  sources.  Reconstructions  are 
defined  in  §63.2  of  the  NESHAP 
General  Provisions  (59  FR  12408.  March 
16.  1994)  as  the  replacement  of 
components  of  an  affected  source  to 
such  an  extent  that  the  fixed  capital  cost 
of  the  new  component  exceeds  50 
percent  of  the  fixed  capital  cost  that 
would  be  required  to  construct  a 
comparable  new  source.  Upon 
reconstruction,  an  affected  source  is 
subject  to  standards  for  new  sources, 
including  compliance  dates,  irrespec-tive 
of  any  change  in  emissions  uf  hazardous 
air  pollutants  from  that  source. 

With  a  narrower  source  definition, 
enforcement  of  the  standard  would  be 
difficult  because  any  change  to  any 
emission  point  could  trigger  regulatory 
provisions  governing  reconstruction. 
Reconstructed  sources  are  treated  as 
new  sources,  so  many  small  "new" 
sources  could  be  scattered  throughout 
an  existing  refinery.  Determining 
requirements  for  different  emission 
points  would  be  complex,  and  the  new 
or  reconstructed  sources  (which  are 
treated  as  new  sources)  may  require 
control  systems  separate  from  the 


3.  Determining  New  Source  Status 


control  systems  for  existing  sources.  4 
This  could  increase  the  cost  and 
economic  impact  of  the  regulation. 

With  a  broad  source  definition,  the  j, 

replacement  or  addition  of  new  jj 

equipment  would  be  unlikely  to  exceed  ^ 

50  percent  of  the  fixed  capital  cost  of  g 

the  source.                               [  ^] 

h 

A 

The  proposed  rule  clarifies  the  r 

process  for  determining  if  new  or  ^ 
existing  source  requirements  would 
apply  to  a  particular  petroleum  refining 

process  unit  or  emission  point.  The  p 

requirements  and  definitions  used  by  a 

the  proposed  petroleurn  refineries  rule  p 

to  distinguish  new  and  existing  sources  ii 

are  consistent  with  section  1 1 2(a)  and  e 

the  related  components  of  the  subpart  A  c 

General  Provisions.  The  following  t< 

would  be  subject  to  the  subpart  CC  . 

requirements  for  new  sources:  (1)  r. 
Petroleum  refirting  process  units 
constructed  after  the  date  of  proposal  of 

subpart  CC  and  having  the  potential  to  d 

emit  major  quantities  (10  tons  per  year  f« 

of  any  HAP  or  25  tons  per  year  of  any  ii 

combination  of  HAP's);  (2)  existing  n 

sources  reconstructed  after  that  date;  s 

and  (3)  "greenfield"  petroleum  refining  e 

process  units  that  constitute  all  or  part  fl 

of  a  major  source  constructed  after  that  p 

date.  (New  source  requirements  would  n 

not  be  triggered  by  the  addition  of  an  v 

individual  emission  point,  such  as  a  e 

storage  vessel.)  Thus,  any  change  or  fl 

addition  to  an  existing  petroleum  ii 

refinery  plant  site  must  meet  the  same  tl 

three  criteria  as  a  "greenfield"  plant  to  E 

be  considered  a  new  source.  The  EPA  tl 

proposes  this  approach  for  determining  N 

what  is  subject  to  new  source  " 

requirements  to  avoid  providing  an  si 

incentive  for  petroleum  refinery  owners  P 
and  operators  to  construct  processes  as 

area  sources.  Also,  EPA  wanted  to  d 

ensure  that  new  sources  built  at  existing  c 

plant  sites  are  subject  to  the  same  n 

requirements  as  nejv  sources  that  are  a 

"grej^nfieid"  sites.  Additions  to  an  n 

existing  plant  that  do  not  meet  the  p 

requirements  of  being  a  petroleum  o 

refining  process  unit  and  do  not  have  1 

the  potential  to  emit  major  amounts,  a 

would  be  subject  to  existing  sourr.e  a 

requirements.                                          -  p 
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control  systems  for  existing  sources. 
This  could  increase  the  cost  and 
economic  impact  of  the  regulation. 

With  a  broad  source  definition,  the 
replacement  or  addition  of  new 
equipment  would  be  unlikely  to  exceed 
50  percent  of  the  fixed  capital  cost  of 
the  source. 

3.  Determining  New  Source  Status 

The  proposed  nile  clarifies  the 
process  for  determining  if  new  or 
existing  source  requirements  would 
apply  to  a  particular  petroleum  refining 
process  unit  or  emission  point.  The 
requirements  and  definitions  used  by 
the  proposed  petroleum  refineries  rule 
to  distinguish  new  and  existing  sources 
are  consistent  with  section  112(a)  and 
the  related  components  of  the  subpart  A 
General  Provisions.  The  following 
would  be  subject  to  the  subpart  CC 
requirements  for  new  sources:  (1) 
Petroleum  refimng  process  units 
constructed  after  the  date  of  proposal  of 
subpart  CC  and  having  the  potential  to 
emit  major  quantities  (10  tons  per  year 
of  any  HAP  or  25  tons  per  year  of  any 
combination  of  HAP's);  (2)  existing 
sources  reconstructed  after  that  date; 
and  (3)  "greenfield"  petroleum  refining 
process  units  that  constitute  all  or  part 
of  a  major  source  constructed  after  that 
date.  (New  source  requirements  would 
not  be  triggered  by  the  addition  of  an 
individual  emission  point,  such  as  a 
storage  vessel.)  Thus,  any  change  or 
addition  to  an  existing  petroleum 
refinery  plant  site  must  meet  the  same 
three  criteria  as  a  "greenfield"  plant  to 
be  considered  a  new  source.  The  EPA 
proposes  this  approach  for  determining 
what  is  subject  to  new  source 
requirements  to  avoid  providing  an 
incentive  for  petroleum  refinery  owners 
and  operators  to  construct  processes  as 
area  sources.  Also,  EPA  wanted  to 
ensure  that  new  sources  built  at  existing 
plant  sites  are  subject  to  the  same 
requirements  as  nejv  sources  that  are 
"grepnfieid"  sites.  Additions  to  an 
existing  plant  that  do  not  meet  the 
requirements  of  being  a  petroleum 
refining  process  unit  and  do  not  have 
the  potential  to  emit  major  amounts, 
would  be  subject  to  existing  .source 
requirements. 


4.  Selection  of  Pollutants 

The  HAP's  that  are  emitted  from  the 
emission  points  that  make  up  the  source 
in  this  .source  category  are  all  organic 
HAP's;  the  predominant  HAP's  are 
benzene,  toluene,  xylene,  ethylbenzene, 
and  hexane.  Therefore,  the  provisions  of 
this  NESHAP  apply  to  the  organic 
HAP's  listed  in  section  112(b)  of  the 
Act. 

B.  Selection  of  Miscellaneous  Process 
Vent  Pro\'isions 

The  definition  in  §63.641  of  the 
proposed  rule  describes  the  vents  that 
are  considered  to  be  "miscellaneous 
process  vents."  The  available  data 
indicated  that  these  vents  have  similar 
emission  characteristics  and  can  be 
controlled  by  the  same  type  of  control 
technologies. 

1.  Selection  of  Emission  Control 
Requirements 

The  Act  specifies  that  the  EPA,  in 
determining  the  MACT  level  of  control 
for  sources  regulated  under  section  112, 
must  select  emission  control 
requirements  that  are  at  least  as 
stringent  as,  or  more  stringent  than,  the 
emission  control  level  identified  as  the 
floor.  As  a  result,  the  EPA  began  the 
process  of  selecting  control 
requirements  for  miscellaneous  process 
vents  by  determining  MACT  fioors  for 
existing  and  new  sources.  The  MACT 
floor  determinations  are  fully  described 
in  a  memorandum  "Determination  of 
the  Petroleum  Refinery  MACT  Floors  for 
Existing  and  New  Sources,"  available  in 
the  do<:ket.  This  section  summarizes  the 
MACT  floors  as  they  relate  to 
miscellaneous  process  vents,  and  the 
selection  of  the  proposed  process  venf 
provisions. 

The  Act  requires  that  the  EPA 
determine  MACT  based  on 
consideration  of  cost,  energy 
requiremenlt^  and  nonair  quality  health 
and  environmental  impacts.  The  EPA 
maintains  that  the  requirernents  of  this 
proposed  rule  were  determined  based 
on  these  statutorily-specified  criteria. 
The  EPA  requests  comment  on  the 
appropriateness  of  considering 
additional  criteria  such  as  pollution 
prevention,  environmental  KOiiity. 


affordability,  and  technology 
innovation. 

a.  Existing  sources.  Based  on 
information  contained  in  industry 
responses  to  the  EPA's  ICR  and  section 
114  questionnaires,  it  was  determined 
that  the  average  emission  limitation 
achieved  by  the  best  performing  12 
percent  of  sources  is  combustion  control 
of  all  miscellaneous  process  vents.  Data 
analyses  conducted  in  developing 
previous  NSPS  and  the  HON 
determined  that  combustion  controls 
can  achieve  98  percent  organic  HAP 
reduction  or  an  outlet  organic  HAP 
concentration  of  20  ppmv  for  all  vent 
streams.  The  selection  of  these 
numerical  levels  is  described  in  the 
preamble  for  the  proposed  reactor 
processes  NSPS  (55  PR  26953,  June  29. 
1990). 

The  MACT  floor  level  of  control  for 
existing  sources,  therefore,  includes 
reduction  of  organic  HAP  emissions 
from  miscellaneous  process  vents  by  98 
percent  or  to  a  level  of  20  ppmv  for 
miscellaneous  process  vents  with 
concentrations  that  exceed  de  minimis 
levels.  A  de  minimis  level  of  20  ppmv 
was  selected.  Process  vents  with  organic 
HAP  emission  levels  below  this 
concentration  would  not  be  subject  to 
the  proposed  rule  because  the  available 
technologies  may  not  be  able  to  reduce 
organic  emissions  below  this  level. 
Regulatory  options  more  stringent  than 
the  fioor  were  not  investigated  for 
miscellaneous  process  vents  because  no 
available  technology  that  is  generally 
applicable  can  achieve  a  more  stringent 
level  of  control  than  the  MACT  floor. 
Therefore,  the  standard  being  proposed 
for  miscellaneous  process  vents  at 
existing  sources  is  the  MACT  floor. 

The  estimated  emission  reductions 
and  cost  impacts  for  the  proposed 
standards  for  all  emission  points  are 
shown  in  table  3.  The  miscellaneous 
process  vent  costs  are  based  on  routing 
the  vents  to  the  refinery  fuel  gas  or  flare 
systems.  Some  industry  representatives 
have  expressed  concerns  that  the  costs 
may  be  underestimated.  The  EFA 
requests  specific  cost  data  and 
information  on  how  miscellaneous 
proc:ess  vents  at  existing  sources  would 
be  controlled  and  what  the  cost  would 
he. 
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Miscellaneous  Process 
Existing  sources 
New  sources*  .... 

Storage  Vessete: 
Existing  sources' 


New  sources* 


Wastewater 

Existing  sources 

New  sources*  .... 


Eqmpment  Leaks: 
Existing  sources 


New  sources 


Table  3.— Control  Options  and  Impacts 


Vents: 


Basehne 

emissions 

(Mg/yr) 


'8,900 
900 

9.000 

290 

9.200 
960 

.50.000 

1,300 


Ck)ntrol  op- 
tion" 


Floof* 
Floor* 


Floor*  .... 
Option  1* 
Option  2 
Floor*  .... 
Option  1 


Floor*  .... 
Option  1 
Floor*  .... 
Option  1 

Floor"  .... 
Option  1* 
Option  2 
Floor'J  .. 
Option  1 


HAP 


Eniission 

reduction 

(Mg/yr) 


7.600 
770 

1.300 
1.800 
2,600 

4 
14 


7.700 


930 

35.000 

44.000 

46,000 

640 

760 


Percent 
emission  re- 
duction 


85 
85 

14 
20 
29 
1.4 
4.8 

N/A 
93 

N/A 
97 


87 
91 
49 

59 


Annua)  cost 
(SI  ,000/yr) 


13,000 
370 

11,400 

13.600 

37,000 

98 

560 


120.000 

18,000 

69,000 

66,000 

78,000 

-210 

840 


Cost  effectiveness  (S/Mg    | 
HAP) 


Average 


1.700 
480 

8.500 

7,800 

14,000 

24.000 

39,000 

N/A 
15.000 

N/A 
20.000 

2.000 
1,500 
1,700 
-330 
1.100 


Incremental 


N/A 
N/A 

N/A 

4,400' 

30,000 

N/A 

45.000 

N/A 
,15.000 

N/A 
20.000 

N/A 
-330 
6,000 
-330 
8.300 


^  Explanation  of  cont^  options: 

Storage  Vessets 

Extsung  Sources 

noor=Subpart  Kb  floating  roof  with  specified  seals  or  closed  vent  systems  and  control  devices  for  vessels  >  177  nV  storing  liquid  with  ttie 
vapor  pressures  >  8  3  tPa. 

Option  1=Floatir>g  ropf  with  subpart  Kb  specified  seals  and  fittings  for  vessels  >  151  m^  stonng  liquids  with  true  vapor  pressure  >  5.2  kPa. 

Option  2«Fk>ating  ropf  with  sut»pan  Kb  specified  seals  and  fittings  for  vessels  >  151  rrV  storing  liquids  with  true  vapor  pressure  >  G.014  kPa. 

New  Sources 

Fkxx^Floaong  roof  with  subpart  Kb  specified  seals  and  fittings  for  vessels  >  151  m'  storing  liquid  with  the  vapor  pressures  >  3.4  kPa.  and  ves- 
sels >  76  m'  stonng  lic^ids  with  vapor  pressures  equal  to  or  greater  than  77  kPa. 

Option  l=Ftoating  roof  with  specified  seals  and  fittings  for  vessels  >  151  m'  storing  liquids  with  tme  vapor  pressures  >  0.014  kPa,  and  vessels 
>  76  rrV  storing  liquids  with  vapor  pressures  equal  to  or  greater  ttian  77  kPa. 

Equipment  Leaks     i  . 

Existing  Sources       I 

Floor=Compliance  with  the  petroleum  refinery  NSPS.  '  -  . 

Option  1  =Compftanc^  with  the  negotiated  equipment  leaks  regulation  in  HON,  sutjpatt  H  of  part  63.  without  connectors. 

Ojsbon  2=Compliancf  with  tfie  negotiated  equipment  leaks  regulation  in  HON,  subpart  H  of  part  63. 


A/i?w  Sources 
Roor^Compliance 
Option  l=CompJian 
Wastewater 
Existing  and  New  i 
Floor "Comphance  ' 


|th  the  negotiated  equipment  teaks  regulation  in  HON.  sutiparl  H  of  part  63,  without  connectors. 
with  the  negotiated  equipment  leaks  regulation  in  HON,  sutipart  H  of  part  63. 


Tces 


\  the  BWON  for  any  refinery  with  >  10  Mg/yr  of  tsenzene  toading  in  waste.  Controlling  waste  streams  >  10  ppm  benzene 
by  weight  with  ftow  rates  >  0.02  1/min. 

Option  1  =Compliance  with  the  BWON  for  all  refinery  wastewater  streams. 

Miscellaneous  Process  Vents  Existing  and  New  Sources 

Fkx>r=Contro(  to  20  ppm  HAP  or  98  percent  reduction  of  HAP  by  combustkjn. 

*  Impacts  were  estimated  for  new  process  units  constructed  in  the  5  years  after  promulgation.  For  regulatory  purposes,  some  of  these  units 
may  tie  considered  ne*  sources  while  others  may  be  considered  part  of  an  existing  source. 

'  The  fkxjr  and  optioB  1  are  being  co-proposed  for  storage  vessels  at  existing  sources  and  the  EPA  is  requesting  comment  on  which  shouW  be 
selected.  i 

0  For  equipment  teaKs  at  t»th  new  and  existing  sources  the  option  kJentified  as  the  "ftoor"  is  slightly  more  stringent  than  ti\e  actual  fkxir.  For 
ease  of  costing,  these  pptions  were  chosen  to  represent  the  floor  See  footnote  "a"  for  an  explanatron  of  ttie  control  options. 

•=Control  option  chofeen. 

I^A=Not  appltcat)le. 

Industry  has  com  nented  that  the 
control  requirements  for  the  process 
vents  should  be  has  ;d  on  a  cost- 
effectiveness  metho  i  similar  to  the  TRE 
approach  used  in  th|e  HON  rule. 
Industry  recommendations  are  based  on 


limited  information 
that  the  control  cost 


reduction  can  differ  by  several  hundred 
percent.  As  in  the  I-  ON.  the  differences 
are  apparently  due  I  o  wide  variations  in 


which  indicates 
per  ton  of  HAP 


the  control  costs  and  the  HAP  content 
of  the  process  vents. 

The  EPA  requests  comment  on 
whether  or  not  the  control  requirements 
for  the  miscellaneous  process  vents 
should  be  based  on  a  cost-effectiveness 
approach  similar  to  the  TRE  method 
used  in  the  HON.  The  EPA  does  not 
have  the  information  to  determine  if  a 
cost-effectiveness  approach  is  needed  or 
to  develop  one  and  to  relate  it  to  the 
floor.  The  required  information  includes 


descriptions  of  the  sources  of  emissions 
and  the  emission  controls.  The  vent 
stream  characteristics  such  as  flow  rate, 
heating  value,  VOC,  and  HAP  contents 
are  also  required.  Information  provided 
by  industry  in  response  to  two  formal 
EPA  questionnaires  contained  little 
information  with  respect  to  the  vent 
stream  characteristics.  It  is  not  possible 
to  develop  TRE  equations  that  are 
speciBc  to  petroleum  refineries  without 
this  information.  In  the  event  that  the 
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EPA  develops  a  TRE.  the  Agenr^ 
requests  the  information  that  is  needed 
to  develop  co.st-effectiveness  equations 
for  the  refining  industry  similar  to  those 
iii  the  HON.  The  information  is 
requested  for  a  representative  segment 
of  the  refining  industry.  If  this 
information  is  received,  the  EPA  will 
analyze  it  before  promulgation  of  this 
rule  and  will  utilize  a  TRE  approach  if 
such  an  approach  appears  appropriate. 

Industry  ties  commented  that  tne  cost 
equations  for  the  TRE  requirements  in 
the  HON  rule  rnay  be  applicable  to  the 
refining  industry.  The  EPA  solicits 
comment  with  supporting  information 
on  the  applicability  of  the  HON  cost 
equations  to  the  refining  industry  such 
as  information  on  the  similarity  or 
differences  betvveen  the  refining 
industry  and  the  SOCMI  in  terms  of      - 
vent  stream  characteristics  (flow, 
concentration,  heating  value)  and  for 
combustion  control  device  designs  in 
use.- 

Industr>'  has  commented  that  the 
applicability  levels  for  the  HAP 
concentration  (50  ppmv)  and  the  flow 
rate  (0.005  standard  cubic  meter  per 
minute)  in  the  process  vents  provisions 
of  the  HON  should  be  applicable  to  the 
refining  industry.  The  purpose  of  the 
applicability  levels  is  to  avoid  affet.ting 
large  numbers  of  small  vents  whose 
cnimulative  emissions  are  small  relative 
to  the  control  costs  and  the  costs  of 
monitoring,  recordkeeping  and 
reporting.  The  EPA  requests  infomieition 
to  determine  if  there  are  large  numbers 
of  small  vents  with  low  HAP 
concentrations  in  the  refining  indu.stry, 
and  whether  such  vents  are  controlled. 
If  such  vents  exist,  the  EPA  also 
requests  information  to  determine  the 
applicability  levels  that  would  avoid 
affecting  vents  where  the  emission 
contnii  and  administrative  costs  are 
inordinjiely  high  relative  fo  the 
emission  reductions.  If  sufficient  data 
are  received  and  the  MACT  floor  does 
not  require  control  of  such  vents,  the 
EPA  will  include  appropriate 
applicability  levels  in  the  final  rule. 

Industry  nas  commented  that  the  EPA 
has  overestimated  the  HAP  and  VOC 
emissions  from  the  miscellaneous 
process  vents — particularly  from  the 
alkylation  and  vacuum  distillation 
units.  The  estimates  are  based  on:  (1) 
Information  submitted  by  the  petroleum 
refining  industry  in  response  to  the  EPA 
questionnaires,  and  (2)  emission 
estimation  extrapolations  and 
assumptions  by  the  EPA  where  reported 
data  were  insufficient.  Industn,'  has 
questioned  the  assumptions  made  by 
the  EPA  in  their  analysis.  Industry 
maintained  that  part  of  the  reported 
emissions  may  be  from  water 
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EPA  develops  a  TRE,  the  Agency 
requests  the  information  that  is  needed 
to  develop  cost-effectiveness  equations 
for  the  refining  industry  similar  to  those 
irt  the  HON.  The  information  is 
requested  for  a  representative  segment 
of  the  refining  industry.  If  this 
information  is  received,  the  EPA  will 
analyze  it  before  promulgation  of  this 
rule  and  will  utilize  a  TRE  approach  if 
such  an  approach  appears  appropriate. 
Industry  nas  commented  that  tne  cost 
equations  for  the  TRE  requirements  in 
the  HON  rule  rnay  be  applicable  to  the 
refining  industry.  The  EPA  solicits 
comment  with  supporting  information 
on  the  applicability  of  the  HON  cost 
equations  to  the  refining  industry  such 
as  information  on  the  similarity  or 
differences  between  the  refining 
industry  and  the  SOCMI  in  terms  of 
vent  stream  characteristics  (flow, 
concentration,  heating  value)  and  for 
combustion  control  device  designs  in 
use- 
Industry  has  commented  that  the 
applicability  levels  for  the  HAP 
concentration  (50  ppmv)  and  the  flow 
rate  {0.005  standard  cubic  meter  per 
minute)  in  the  process  vents  provisions 
of  the  HON  should  be  applicable  to  the 
refining  industry.  The  purpose  of  the 
applicability  levels  is  to  avoid  affe<;ting 
large  numbers  of  small  vents  whose 
cumulative  emissions  are  small  relative 
to  the  control  costs  and  the  costs  of 
monitoring,  recordkeeping  and 
reporting.  The  EPA  requests  information 
to  determine  if  there  are  large  numbers 
of  small  vents  with  low  HAP 
concentrations  in  the  refining  industry, 
and  whether  such  vents  are  controlled. 
If  such  vents  exist,  the  EPA  also 
requests  information  to  determine  the 
applicability  levels  that  would  avoid 
affecting  vents  where  the  emission 
control  and  administrative  costs  are 
inotdinjiely  high  relative  to  the 
emission  reductions.  If  sufficient  data 
are  received  and  the  MACT  floor  does 
not  require  control  of  such  vents,  the 
EPA  will  include  appropriate 
applicability  levels  in  the  final  rule. 

Industry  has  commented  that  the  EPA 
has  overestimated  the  HAP  and  VOC 
emissions  from  the  miscellaneous 
process  vents — particularly  from  the 
alleviation  and  vacuum  distillation 
units.  The  estimates  are  based  on:  (1) 
Information  submitted  by  the  petroleum 
refining  industry  in  response  to  the  EPA 
questionnaires,  and  (2)  emission 
estimation  extrapolations  and 
assumptions  by  the  EPA  where  reported 
data  were  insufficient.  Industry  has 
questioned  the  assumptions  made  by 
the  EPA  in  their  analjsis.  Industry 
maintained  that  part  of  the  reported 
emissions  may  be  from  water 


blowdowns,  equipment  leaks  or  from 
other  emission  sources  that  are  not  true 
process  vents.  The  EPA  will  consider 
revising  the  emission  estimates  if  the 
EPA  receives  new  data  demonstrating 
that  revisions  are  appropriate. 

Industry  has  commented  that  since 
the  HAP  to  VOC  ratio  for  reformers  is 
di.ssimilar  to  other  process  units,  the 
EPA  should  not  use  it  to  estimate  HAP 
emissions  from  process  units  other  than 
reformers.  The  EPA  agrees  with  industry 
on  this  point  and  plans  to  revise  the 
estimates  after  considering  any  new 
information  submitted. 

b.  New  sources.  Because  the  best 
performing  source  controls  all 
miscellaneous  process  vents  by 
combustion,  the  new  source  MACT  floor 
includes  reduction  of  emissions  from 
miscelfaneous  process  vents  by  98 
percent  or  to  a  level  of  20  ppmv.  A  20 
pjimv  de  minimis  concentration  was 
selected  for  the  same  reason  as  existing 
sources.  There  are  no  available  control 
options  that  are  generally  applicable 
that  can  achieve  emission  levels  more 
stringent  than  the  floor.  Therefore,  the 
standard  being  proposed  for 
miscellaneous  process  vents  at  new 
sources  is  the  MACT  floor.  The  cost  and 
emission  reduction  for  new  source  are 
presented  in  table  3. 

2.  Selection  of  Format 

The  format  of  the  regulation  for 
nTis<;ellaneous  process  vent  streams 
depends  on  the  kind  of  control  device 
the  refiner>'  selects.  For  vent  streams 
controlled  by  control  devices  other  than 
fiares,  the  format  of  the  regulation  is  a 
combination  oTa  weight-percent 
reductiorvand  an  outlet  concentration. 
A  weight-percent  reduction  format  is 
appropriate  for  process  vent  streams 
with  HAP  concentrations  above  1.000 
ppmv,  because  a  weight-percent  limit  is 
the  best  measure  of  the  performance  of 
combustion  control  devices  and  will 
assure  that  MACT  is  applied.  For 
proce.ss  vent  streams  with  HAP 
concentrations  below  1,000  ppmv,  the 
format  of  the  regulation  is  a  20  ppmv 
outlet  concentration,  bet;ause  98  percent 
HAP  reduction  may  not  be  achievable. 

For  vent  streams  controlled  by  a  flare, 
the  proposal  refers  to  the  performance 
specifications  in  the  General  Provisions 
(40  CFR  part  63,  subpart  A,  section 
63.11).  An  emission  limit  or  percent 
reduction  format  was  not  selected 
because  it  is  very  difficult  to  measure 
the  emissions  from  a  flare  to  determine 
its  efficiency. 

The  petroleum  refinery  fuel  gas 
system  is  rx)nsidered  part  of  the  refinery 
processes;  therefore,  any  vent  stream 
being  recovered  and  routed  to  the  fuel 
gas  system  is  also  considered  part  of  the 


process.  These  vent  streams  are  not 
considered  miscellaneous  process  vents 
and  are  not  subject  to  subpart  CC. 
Furthermore,  these  vents  are  already 
controlled  to  the  most  stringent  levels 
achievable. 

3.  Selection  of  Performance  Tests, 
Monitoring  Requirements,  and  Test 
Methods 

The  standard  specifies  the 
performance  tests,  monitoring 
requirements,  and  test  methods 
necessary  to  determine  whether  a 
miscellaneous  process  vent  stream  is 
required  to  apply  control  devices  and  to 
demonstrate  that  the  allowed  emission 
levels  are  achieved  when  controls  are 
applied.  The  format  of  these 
requirements,  as  with  the  format  of  the 
miscellaneous  process  vent  provisions, 
depends  on  the  control  device  selet;ted. 

a.  Performance  test.  Performance  tests 
ensure  that  a  control  device  can  achieve 
the  required  control  level  and  help 
establish  operating  parameters  that 
indicate  proper  operation  and 
maintenance.  Initial  performance  tests 
are  required  for  control  devices  other 
than  flares  and  certain  boilers  and 
process  heaters.  Spet-.ifically,  testing 
would  be  required  for  incinerators,  and 
for  boilers  and  process  heaters  smaller 
than  44  MW  (150  million  Btu/hr)  where 
the  vent  stream  is  not  used  as  the 
primary  fuel  or  mixed  with  the  primary 
fuel  prior  to  being  introduced  into  the 
boiler. 

As  previously  stated,  miscellaneous 
process  vent  streams  routed  to  the 
refinery  fuel  gas  system  are  not  subje(  t 
to  these  standards,  and  boilers  and 
process  heaters  that  use  refinery  fuel  gas 
are  not  required  to  be  tested. 

An  initial  performance  test  is  not 
required  for  boilers  and  process  heaters 
larger  than  44  MVV  (150  million  Btu/hr) 
because  they  operate  at  high 
temperatures  and  residence  times. 
Analysis  shows  that  when  vent  streams 
are  introduced  into  the  flame  zone  of 
these  boilers  and  process  heaters.  o\er 
98  percent  reduction  or  an  outlet 
concentration  of  20  ppmv  is  achieved. 
Therefore,  a  performance  test  is  not 
necessary. 

Because  pert;ent  reduciion  and  outlet 
concentration  cannot  feasibly  be 
measured  at  flares,  the  flare  must  meet 
the  requirements  for  operating 
conditions  in  §  63.11  of  40  CFR  part  63 
subpart  A. 

b.  Test  methods.  The  proposed 
miscellaneous  process  vent  provisions 
would  require  the  use  of  approvec  »est 
methods  to  ensure  consistent  and 
verifiable  results  for  initial  performame 
tests  and  compliance  demonstrations. 
The  proposed  regulation  refers  to  the 
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HON  (40  CFR  part  63.  subpart  G)  for 
performance  test  prouisions;  but  the 
rationale  for  the  use  ( 1  these  provisions 
for  f)etroleum  refiner  es  is  presented 
below.  For  performar  ce  tests.  Methods 
2.  2 A.  2C.  or  2D  of  40  CFR  part  60, 
appendix  A.  are  spec  fied  for  measuring 
vent  stream  flow  rate  Method  18  of  40 
CFR  part  60.  appendix  A,  is  specified 
for  measuring  total  v(  nt  stream  HAP  or 
TOC  concentration  at  the  outlet  of  the 
control  device  to  detf  rmine  whether 
outlet  HAP  concentra  lion  is  below  20 
ppmv  or  at  both  the  iilet  and  outlet  of 
the  control  device  to  ietermine  if  HAP 
emissions  are  reduced  by  98  percent.  In 
order  to  allow  owner;  or  operators 
greater  flexibility,  the  proposed 
provisions  also  allow  the  use  of  any  test 
method  or  test  results  validated 
according  to  the  prot(  col  in  Method  301 
of  40  CFR  part  63.  ap]  )endix  A. 

The  EPA  considere  i  allowing  Method 
25A  as  an  alternative  to  Method  18  for 
demonstrating  compl  ance  of  control 
devices  applied  to  pn  cess  vents; 
however.  Method  25/ .  is  not  included  as 
an  alternative  for  den  onstrating 
compliance  with  the  (  missions 
reduction.  The  basis  i  or  the  decision 
was  that  the  EPA  det€  rmined  that  the 
results  obtained  with  Method  25A 
would  not  consistentK-  demonstrate 
HAP  control  efficienc^f.  Miscellaneous 
process  vent  streams  often  contain 
mixtures  of  multiple  ( irganic  HAP's  and 
other  organic  compou  nds.  The  TOC 
measurements  obtaini  td  with  Method 
25A  would  vary  depe  iding  on  how  the 
method  is  calibrated,  >ecause  response 
factors  for  individual  :ompounds  vary. 
Furthermore,  some  compounds  are  not 
well  detected  by  Met!  od  25A.  Another 
concern  is  that  the  relitive  proportion  of 
individual  organic  co;  npounds  may 
change  across  the  con  bustor.  Therefore, 
sjjecifying  calibration  with  the  principal 
HAP  in  the  inlet  wou  d  not  necessarily 
produce  reliable  resul  ts. 

c.  Monitoring.  Conti  ol  devices  used  to 
comply  with  thepropjsed  standard 
need  to  be  maintainec  and  operated 
properly  if  either  a  98  percent  reduction 
or  outlet  concentratio  i  of  20  ppmv  is  to 
be  achieved  on  a  cont  nuing  basis. 
Monitoring  of  the  con  rol  device 
operating  parameters  :an  be  used  to 
determine  if  the  emisi  ion  limit  is  being 
met  on  a  continuous  1  asis.  The 
monitoring  of  operatiig  parameters 
constitutes  enhanced  nonitoring.  as 
discussed  in  section  V  I.F  of  this  notice. 

The  EPA  considere(  two  monitoring 
options:  (1)  the  use  of  CEMS  to  measure 
HAP's  and  (2)  continu  ous  monitoring  of 
control  device  operati  ig  parameter. 
Continuous  emission  nonitoring 
systems  are  not  currei  "'v  available  for 
all  of  the  organic  HAP  .  found  in 


miscellaneous  process  vent  streams. 
Thus,  direct  monitoring  of  HAP 
emission  reduction  or  concentration  is 
not  possible  for  every  stream. 
Furthermore,  for  those  HAP's  where 
CEMS  are  available,  the  costs  of 
installing,  calibrating,  operating,  and 
maintaining  CEMS  and  flow  monitors  at 
both  the  inlets  and  outlets  of  every 
control  device  {which  would  be  needed 
to  determine  percent  reduction)  would 
be  much  higher  than  the  costs  of 
parameter  monitoring.  The  use  of  CEM's 
would,  therefore,  increase  the  cost 
impacts  of  the  rule. 

It  is  proposed  that  the  continuous 
monitoring  of  control  device  operating 
parameters  be  used  to  determine 
whether  continuous  compliance  is 
achieved.  The  proposed  standard  lists 
the  parameters  that  can  be  monitored  for 
the  common  types  of  combustion 
devices:  thermal  incinerators,  catalytic 
incinerators,  boilers  and  process  ' 

heaters,  and  flares.  These  parameters 
were  selected  because  they  are  good 
indicators  of  combustion  device 
performance,  and  instruments  are 
available  at  a  reasonable  cost  to  monitor 
these  parameters  continuously.  The        ^ 
proposed  rule  also  allows  the  owner  or 
operator  to  request  to  monitor 
parameters  not  listed  in  the  proposed 
standard  on  a  site-specific  basis. 

The  proposed  standard  would  require 
the  owner  or  operator  to  establish  site- 
specific  parameter  ranges  through  the 
Notification  of  Compliance  Status  report 
or  the  operating  permit  submitted  to 
comply  with  Title  V  of  the  Act.  Site- 
specific  parameter  ranges  accommodate 
site-specific  differences  in  control 
design  and  process  vent  stream 
characteristics.  Failure  to  maintain  the 
established  values  of  the  monitored 
parameters  would  be  an  enforceable 
violation  of  the  emission  limits  of  the 
standard. 

The  proposed  petroleum  refineries 
NESHAP  does  not  require  monitoring 
boilers  or  process  heaters  with  a  heat 
capacity  of  44  MW  (150  million  Btu/hr) 
or  greater,  or  boilers  or  process  heaters 
with  a  heat  capacity  less  than  44  MW 
(150  million  Btu/hr)  that  introduce  the 
process  vent  stream  as  a  primary  fuel  or 
mix  it  with  the  primary  fuel  and 
introduce  it  through  the  same  burner. 
These  devices  operate  at  temperatures 
and  residence  times  that  the  EPA  has 
concluded  will  ensure  compliance  with 
the  emission  limits  (at  least  98  percent 
reduction  of  total  HAP).  Therefore,  if  the 
vem  stream  is  routed  to  the  devices  as 
described  above  and  enters  at  the 
specified  locations,  continuous 
compliance  is  demonstrated. 


C.  Selection  of  Storage  Vessel  Provisions 

1.  Selection  of  Emission  Control 
Requirements 

This  section  summarizes  the  MACT 
floors  for  new  and  existing  sources  as 
they  relate  to  storage  vessels,  regulatory 
alternatives  more  stringent  than  the 
floors,  and  the  rationale  for  the  selected 
alternatives  for  storage  vessels. 

a.  Existing  sources.  Based  on 
information  on  storage  vessel  control 
-levels  and  vessel  capacities  and  vapor 
pressures  submitted  to  the  EPA  by 
petroleum  refineries,  the  MACT  floor    - 
level  of  control  was  determined  to  be: 
storage  vessels  with  capacities  greater 
than  or  equal  to  177  m^  storing  liquids 
with  true  vapor  pressures  greater  than  or 
equal  to  8.3  kPa  must  control  to  the 
level  of  40  CFR  part  60  subpart  Kb  with 
the  exception  of  fitting  requirements  for 
floating  roof  vessels.  This  represents  the 
average  level  of  storage  vessel  control 
achieved  at  the  best-performing  12 
percent  of  sources.  The  control 
applicability  criterion  of  177  m'  (1,115 
barrels  or  47,000  gallons)  was  selected 
because  the  best-performing  sources  do 
not  control  storage  vessels  with 
capacities  below  this  size.  The  vapor 
pressure  of  8.3  kPa  (1.2  psia)  was 
determined  by  screening  the  data  set  for 
controlled  tanks  (tanks  that  met  subpart 
Kb  seal  requirements)  at  increasing 
vapor  pressures  until  the  cumulative 
number  of  tanks  identified  as  controlled 
equalled  12  percent  of  the  entire  data 
set.  The  average  vapor  pressure  of  the 
petroleum  liquids  in  these  controlled 
tanks  was  8.3  kPa. 

The  EPA  also  considered  two 
alternative  levels  of  emission  limitation. 
Each  required  control  to  subpart  Kb 
levels  including  controlled  fittings  for 
floating  roof  vessels  and  were  for 
control  of  vessels  with  capacities  greater 
than  or  equal  to  151  m'  (950  barrels  or 
40,000  gallons).  However,  each  of  the 
alternatives  had  a  different  true  vapor 
pressure  applicability  criterion.  The  first 
alternative  required  that  vessels  storing 
liquids  with  a  true  vapor  pressure 
greater  than  or  equal  to  5.2  kilopascals 
(0.75  psia)  be  controlled.  This 
alternative  was  analyzed  because  it  also 
corresponds  to  one  of  the  applicability 
tiers  of  subpart  Kb  of  40  CFR  part  60. 
The  second  alternative  was  for  controls 
being  required  for  vessels  storing  liquids 
with  a  true  vapor  pressure  greater  than 
or  equal  to  0.014  kilopascals  (0.002 
psia).  This  alternative  was  chosen  in 
order  to  assess  the  impact  of  control  of 
vessels  storing  low  vapor  pressure 
liquids  such  as  diesel/distillate.  jet 
kerosene/kerosene,  heavy  gas  oil, 
residual  fuel  oil,  and  asphalt.  Table  3 
presents  the  emission  reductions  and 
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cost  for  the  MACT  floor  level  of  control  tc 

and  the  two  options  above  the  floor.  2( 

The  EPA  is  co-proposing  the  floor  v{ 

level  of  control,  and  option  1.  for  storage  7'. 

tanks  in  order  to  promote  comment  on  b( 

both  options.  The  floor  requires  that  es 

petroleum  liquids  with  true  vapor  si 

pressures  of  8.3  kPa  (1.2  psia)  or  higher  w 

be  placed  in  floating  roof  storage  tanks  fi 

equipped  with  seals  that  comply  with  9i 

the  NSPS  for  volatile  organic  liquids  aj 

(subpart  Kb  of  40  CFR  part  60).  The  m 

floor  control  will  reduce  the  cun'ent  pi 

HAP  emissions  from  storage  tanks  by  14  ir 

percent.  This  relatively  small  emission  C 

reduction  if  due  to  the  fact  that  most  ai 

volatile  petroleum  liquids  are  stored  in  K 
floating  roof  tanks  to  reduce  product 

losses  or  to  comply  with  VOC  control  st 

requirements  in  ozone  nonattainment  ol 

areas.  The  emission  reductions  al 

associated  with  upgrading  the  seals  on  tl 

such  tanks  to  comply  with  subpart  Kb  s( 

requirements  are,  in  many  cases,  p 

modest.  s( 

Controlling  both  the  fittings  and  the  a 

seals  to  subpart  Kb  requirements  was  ni 

evaluated  as  option  1.  The  EPA  seeks  st 

comment  on  whether  the  floor  level  or  gi 

control  or  option  1  should  be  selected.  p; 

In  particular,  the  EPA  requests  comment  tl 

on  whether  or  not  the  incremental  cost  2( 

effectiveness  of  option  1 — $4,400  per  vj 

ton  of  HAP  emissions  reduced — should  7 

be  viewed  as  making  that  option  c( 

unachievable  considering  cost.  The  EPA  tl 

also  requests  comment  on  whether  oj 

option  1  should  be  selected  because  of  n 

a  combination  of  factors.  Specifically,  h 

option  1  achieves  a  greater  degree  of  n 
pollution  prevention  because  even  less 
product  is  lost  due  to  evaporation.  In 
addition,  the  vapor  pressure  and  storage 

tank  size  applicability  levels  for  option  H 

1  correspond  to  the  HON's  applicabihty  re 

levels  for  large  storage  tanks.  Also,  since  st 

HAP  emissions  represent  roughly  10  rr 

percent  of  VOC  emissions,  additional  c( 

cost-effective  VOC  reductions  would  si 

result  from  option  1.  Finally,  option  1  ai 

would  provide  a  20  percent  reduction,  a] 

rather  than  a  14  percent  reduction,  in  s< 

emissions  of  the  types  of  HAP  emitted  u 

from  petroleum  refinery  storage  tanks.  ii" 

No  nonair  quality  health  impacts,  e< 

energy,  or  other  environmental  impacts  p 

were  expected  from  any  of  the  it 

alternatives.  Thus,  these  considerations  a( 

did  not  affect  the  choice  of  the  proposed  p 

rule.  The  controls  required  by  the  a) 

proposed  requirements  are  not  expected  II 

to  create  any  secondary  emissions  of  o: 

carbon  monoxide  or  nitrogen  oxides.  rt 
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cost  for  the  MACT  floor  level  of  control 
and  the  two  options  above  the  floor. 

The  EPA  is  co-proposing  the  floor 
level  of  control,  and  option  1.  for  storage 
tanks  in  order  to  promote  comment  on 
both  options.  The  floor  requires  that 
petroleum  liquids  with  true  vapor 
pressures  of  8.3  kPa  (1.2  psia)  or  higher 
be  placed  in  floating  roof  storage  tanks 
equipped  with  seals  that  comply  with 
the  NSPS  for  volatile  organic  liquids 
(subpart  Kb  of  40  CFR  part  60).  The 
floor  control  will  reduce  the  current 
HAP  emissions  from  storage  tanks  by  14 
percent.  This  relatively  small  emission 
reduction  if  due  to  the  fact  that  most 
volatile  petroleum  liquids  are  stored  in 
floating  roof  tanks  to  reduce  product 
losses  or  to  comply  with  VOC  control 
requirements  in  ozone  nonattainment 
areas.  The  emission  reductions 
associated  with  upgrading  the  seals  on 
such  tanks  to  comply  with  subpart  Kb 
requirements  are,  in  many  cases, 
modest. 

Controlling  both  the  fittings  and  the 
seals  to  subpart  Kb  requirements  was 
evaluated  as  option  1.  The  EPA  seeks 
comment  on  whether  the  floor  level  or 
control  or  option  1  should  be  selected. 
In  particular,  the  EPA  requests  comment 
on  whether  or  not  the  incremental  cost 
effectiveness  of  option  1 — $4,400  per 
ton  of  HAP  emissions  reduced — should 
be  viewed  as  making  that  option 
unachievable  considering  cost.  The  EPA 
also  requests  comment  on  whether 
option  1  should  be  selected  because  of 
a  combination  of  factors.  Specifically, 
option  1  achieves  a  greater  degree  of 
pollution  prevention  because  even  less 
product  is  lost  due  to  evaporation.  In 
addition,  the  vapor  pressure  and  storage 
tank  size  applicability  levels  for  option 
1  correspond  to  the  HON's  applicability 
levels  for  large  storage  tanks.  Also,  since 
HAP  emissions  represent  roughly  10 
percent  of  VOC  emissions,  additional 
cost-effective  VOC  reductions  would 
result  from  option  1.  Finally,  option  1 
would  provide  a  20  percent  reduction, 
rather  than  a  14  percent  reduction,  in 
emissions  of  the  types  of  HAP  emitted 
from  petroleum  refinery  storage  tanks. 

No  nonair  quality  health  impacts, 
energy,  or  other  environmental  impacts 
were  expected  from  any  of  the 
alternatives.  Thus,  these  considerations 
did  not  affect  the  choice  of  the  proposed 
rule.  The  controls  required  by  the 
proposed  requirements  are  not  expected 
to  create  any  secondary  emissions  of 
carbon  monoxide  or  nitrogen  oxides. 

b.  New  sources.  The  MACT  floor  for 
new  sources  is  control  of  vessels  equal 
to  or  greater  than  151  m-^  (950  barrels  or 
40,000  gallons)  with  vapor  pressures 
equal  to  or  greater  than  3.4  kPa  (0.5 
psia),  and  vessels  with  capacities  equal 


to  or  greater  than  76  m^  (475  barrels  or 
20,000  gallons)  storing  liquids  with 
vapor  pressures  equal  to  or  greater  than 
77  kPa  (11.1  psia).  Such  vessels  would 
be  required  to  meet  requirements 
essentially  equivalent  to  40  CFR  part  60 
subpart  Kb  (i.e.,  use  of  floating  roofs 
with  proper  seals  and  controlled 
fittings,  or  a  closed  vent  system  with  a 
95  percent  efficient  control  device).  The 
applicability  criteria  are  based  on  the 
most  stringent  regulations  that  apply  to 
petroleum  refinery  storage  vessels 
including  Rule  463  of  California's  South 
Coast  Air  Quality  Management  District 
and  the  storage  vessel  NSPS  (subpart 
Kb). 

The  MACT  floor  and  an  option  more 
stringent  than  the  floor  requiring  control 
of  storage  vessels  with  vapor  pressures 
above  0.014  kPa  (0.002  psia)  (which  is 
the  same  as  option  3  for  existing 
sources)  was  also  considered.  The 
proposed  level  of  control  for  new 
sources  is  the  MACT  floor.  Vessels  with 
capacities  greater  than  or  equal  to  151 
m3  (950  barrels  or  40,000  gallons) 
storing  liquids  with  true  vapor  pressures 
greater  than  or  equal  to  3.4  kPa  (0.5 
psia),  and  vessels  with  capacities  greater 
than  or  equal  to  76  m^  (475  barrels  or 
20,000  gallons)  storing  liquids  with 
vapor  pressures  equal  to  or  greater  than 
77  kPa  (11.1  psia)  would  be  required  to 
comply  with  the  subpart  Kb  (including 
the  controlled  fitting  requirements).  The 
option  more  stringent  than  the  floor  was 
not  selected  because  it  would  result  in 
high  costs  relative  to  HAP  emission 
reduction. 

2.  Selection  of  Format 

The  storage  vessel  provisions  in  the 
HON  rule  are  very  similar  to  the 
requirements  of  subpart  Kb.  The  HON 
storage  provisions  are  clearer  and  give 
more  details  in  explaining  the 
controlled  fitting  requirements  than 
subpart  Kb.  The  HON  provisions  have 
an  allowance  for  existing  source  owners 
and  operators  to  wait  for  the  next 
scheduled  maintenance  for  the 
upgrading  of  certain  seals  and 
installation  of  fittings  on  vessels  already 
equipped  with  floating  roofs;  this 
provision  is  not  in  subpart  Kb  because 
it  applies  only  to  new  storage  vessels.  In 
addition,  the  HON  storage  vessel 
provisions  clarify  the  provisions  that 
apply  when  an  EFR  is  converted  to  an 
IFR  as  a  means  of  compliance.  Because 
of  all  these  reasons,  the  EPA  ehected  to 
refer  directly  to  the  requirements  in  the 
HON.  The  format  of  the  HON  includes 
equi-pment  and  work  practice  standards; 
if  control  devices  are  used,  there  is  an 
emission  standard  (percent  reduction) 
format.  For  storage  vessels  at  existing 
sources  the  HON  storage  vessel 


provisions  are  referred  to  without  the 
controlled  fitting  requirements.  For 
storage  vessels  at  new  sources  all  of  the 
requirements  in  the  HON  storage  vessel 
provisions  are  referred  to. 

The  proposed  regulation  differs  from 
the  HON  in  that  storage  vessels  that 
contain  petroleum  liquids  with  true 
vapor  pressures  of  5.0  psia  or  greater  are 
required  to  comply  with  the  proposed 
rule  within  3  years.  That  is,  refiners  are 
not  jiermitted  to  wait  until  the  next 
scheduled  maintenance  to  install  the 
emission  controls  if  such  maintenance 
is  beyond  the  compliance  date. 
Calculations  indicate  that  when  the  true 
vapor  pressure  of  the  material  in  the 
tanks  exceeds  5.0  psia,  the  emission 
reductions  that  resuU  from  installing 
controls  within  3  years  more  than  offset 
the  HAP  emissions  created  from 
cleaning  and  degassing  the  storage 
vessels.  The  EPA  requests  comment  on 
this  conclusion  with  supporting  data 
and  calculations. 

3.  Selection  of  Compliance 
Determination  Provisions 

The  proposed  compliance 
determination  provisions  for  storage 
vessels  include  inspections  of  floating 
roofs  and  design  evaluations  and 
monitoring  of  closed  vent  systems  and 
control  devices.  The  use  of  monitoring 
and  inspections  to  determine 
continuous  compliance  constitute 
enhanced  monitoring. 

For  storage  vessels  controlled  with 
floating  roo^,  it  is  not  feasible  to 
capture  and  continuously  monitor 
emissions.  Therefore,  periodic 
inspection  of  roof  seals  for  IFR's  and 
EFR's  and  seal  gap  measurements  for 
EFR's  are  used  to  determine  compliance 
with  the  storage  vessel  equipment  and 
work  practice  standards.  If  defects  are 
found  during  inspections  they  must  be 
repaired  within  specified  times.  There 
are  provisions  for  requests  for 
extensions  and  delay  of  repair  of  certain 
conditions  are  met.  These  inspection 
and  repair  provisions  are  similar  to  the 
HON.  and  the  proposed  rule  cross- 
references  the  HON  where  appropriate. 
Failure  to  perform  inspections  or  to 
complete  repairs  as  specified  constitutes 
an  enforceable  violation  of  the 
standards. 

For  storage  vessels  controlled  by 
closed  vent  systems  and  control  devices, 
the  EPA  considered  the  use  of  CEMS  to 
measure  HAP's  and  control  device 
operating  parameter  monitoring. 
Continuous  emissions  monitoring  was 
determined  to  be  infeasible  for  the  same 
reasons  described  in  the  miscellaneous 
process  vents  section.  Furthermore, 
emissions  from  storage  vessels  have  low 
flow  rates  and  also  have  highly  variable 
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flows  and  concentrations  with  the 
majority  of  emissions  occurring  during 
filling.  These  charaqteristics  would 
complicate  emissioii  monitoring. 
Control  device  operating  parameter 
monitoring  is  propajsed  as  a  means  of 
determining  continuous  compliance 
with  the  percent  rec  uction  specified  for 
control  devices.  Th(  petroleum 
refineries  rule,  whic  h  cross-references 
the  HON,  provides  I  or  sources  to 
establish  site-specif  c  control  device 
operating  parametei  s  and  ranges 
appropriate  to  their  storage  vessel 
coHtrol  system. 


D.  Selection  of  Wasktwater 
and  Treatment  Ope,  \ 


Collection 
ation  Provisions 


1.  Selection  of  Emission  Control 
Requirements 

This  section  sumt  larizes  the 
determination  of  th(  MACT  floors  for 
new  and  existing  so  irces  as  they  apply 
to  wastewater,  regulatory  alternatives 
more  stringent  than  the  floors,  and  the 
rationale  for  the  sel<  cted  alternative  for 
wastewater. 

The  alternative  se  ected  for  proposal 
is  the  floor  level  of  ( ontrol  (compliance 
with  BWON).  The  B  WON  controls  75 
percent  of  the  benze  ne  in  refinery 
wastewater  nationwide  and  76  percent 
of  the  volatile  organ  c  HAP  in  refinery 
wastewater.  (For  mere  information,  refer 
to  the  memorandum  in  the  docket 
entitled  "The  Effect  veness  of  the 
Benzene  Waste  Ope  ations  NESHAP  for 
Controlling  Volatile  HAP  Loading  in 
Petroleum  Refinery  iVastewater").  The 
EPA  believes  that  btnzene  is  an 
effet;tive  surrogate  for  indicating  the 
presence  of  all  HAP  compounds-in 
petroleum  refinery  \  wastewater  because 
data  show  that  the  n  lajority  of  the  total 
H.\P  compound  loailing  in  wastewater 
consists  of  compour  ds  that  are  very 
similar  to  benzene  ii  i  terms  of  both 
chemical  structure  i  nd  volatility  (from 
the  water  phase  to  tl  le  air  phase). 
Volatile  H.\P  compc  unds  are  present  in 
a  fairly  constant  rati  d  to  benzene 
(approximately  four  to-one  on  a  mass 
basis)  except  in  two  circumstances, 
product  blending  and  MEK  dewaxing 
units.  Because  of  th|  different  nature  of 
these  processes,  difl  jrent  ratios  would 
be  expected.  In  both  of  these  process 
units  HAP's  are  addi  id.  In  the  case  of 
MEK  dewaxing  unit ;  the  benzene 
concentration  is  relatively  low.  less  than 
1  ppmw  on  average;  however,  the 
baseline  volatile  HA  P  emissions  from 
MEK  dewaxin|f  uniti  are  also  relatively 
low.  less  than  1  pen  ent  of  the  HAP 
baseline  emissions,  •'or  product 
blending,  the  benzei  le  concentration  is 
rebtively  high,  greai  er  than  10  ppmw 
on  average;  therefor  ■.  even  though  the    . 


HAP-to-benzene  ratio  is  not  the  same  as 
with  other  process  units,  wastewater 
streams  firom  product  blending  process 
units  have  a  sufficient  benzene 
concentration  that  control  would  be 
required  at  applicable  facilities.  Thus, 
the  EPA  maintains  that  benzene  is  a 
good  surrogate  for  all  HAP  compounds. 
The  EPA  requests  comment  on  this 
position  and  any  supporting  data. 

Because  the  proposed  standard  for 
wastewater  requires  compliance  with 
the  existing  BWON.  no  additional 
emission  reduction,  cost,  energy,  or 
other  environmental  or  health  impacts 
are  associated  with  the  proposed 
standard. 

a.  Wastewater:  Existing  sources.  The 
best  performing  wastewater  control 
systems  are  thosethat  are  in  place  to 
comply  with  the  BWON.  These  systems 
control  not  only  benzene,  but  are  also 
^pected  to  control  the  other  organic 
HAP's  in  petroleum  refinery 
wastewater.  The  BWON  applies  to 
wastewater  streams  that  contain  10 
ppmw  benzene  or  greater,  have  a  flow 
of  0.02  1/min  or  greater,  and  are  located 
at  facilities  with  a  TAB  loading  of  at 
least  10  Mg/yr  in  waste  and  wastewater. 
Based  on  data  provided  to  the  EPA 
through  the  BWON  90-day  reports,  the 
EPA  determined  that  the  BWON  was 
applicable  to  43  percent  of  the 
refineries.  No  refineries  are  known  to 
have  more  stringent  controls  than  the 
BWON.  Therefore,  the  MACT  floor,  or 
the  average  of  the  top  performing  12 
percent  of  sources,  is  control  to  the 
BWON  level  of  control. 

The  EPA  considered  an  alternative 
level  of  emission  reduction  more 
stringent  than  the  MACT  floor  that 
would  be  achieved  by  controlling  all 
wastewater  streams  with  at  least  in 
ppmw  benzene  at  any  refinery 
regardless  of  the  size  of  its  annual 
benzene  loading.  Table  3  presents  the 
cost  and  emission  reductions  for  the 
MACT  floor  and  the  alternative  more 
stringent  than  the  floor. 

Alternative  control  option  1  was  not 
selected  because  the  additional 
emission  reduction  achieved  through 
further  control  was  not  significant, 
given  the  associated  costs  (see  table  3). 
Also,  this  option  would  primarily  affect 
small  refineries  and  it  is  expected  that 
it  could  have  significant  impact  on 
small  businesses.  There  may  be  some 
additional  nonair  quality  benefits,  such 
as  reduced  generation  of  hazardous 
waste  and  reduced  water  contamination, 
and  air  quality  benefits  from  reduction 
of  non-HAP  VOC;  however,  these 
benefits  could  not  be  quantified. 

b.  Wastewater:  New  sources.  The 
analysis  of  the  data  base  also  showed 
that  the  maximum  emission  reduction 


being  achieved  at  any  source  is 
determined  by  the  control  requirements 
for  the  BWON.  Thus,  the  floor  for  new 
sources  is  control  to  the  BWON  level  of 
control.  The  floor  alternative  was 
selected  as  the  proposed  level  of  control 
for  new  sources.  As  with  existing 
sources,  the  option  more  stringent  than 
the  floor  was  considered,  and  the 
impacts  are  shown  in  table  3.  Option  1 
was  rejected  for  new  sources  for  the 
same  reasons  described  above  for 
existing  sources. 

2.  Selection  of  Format 

Because  the  BWON  is  the  basis  of  the 
selected  level  of  control  for  both  new 
and  existing  sources,  the  EP.A  elected  to 
refer  directly  to  those  requirements.  The 
provisions  for  controlling  air  emissions 
from  wastewater  streams  are  a 
combination  of  equipment,  operational, 
work  practice,  and  emission  standards. 
The  reasons  for  selection  of  these 
formats  are  described  in  the  preamble  to 
the  proposed  BWON  standards  (54  FR 
38083,  September  14. 1989). 

3.  Selection  of  Testing  and  Monitoring 
Provisions 

Because  the  proposed  refineries 
NESHAP  refers  directly  to  the  BWON 
equipment,  operational,  work  practice,  . 
and  emission  standards,  it  is  also 
appropriate  to  refer  to  the  testing  and 
monitoring  requirements  of  BWON  for 
compliance  determination.  The 
monitoring  procedures  required  by  the 
BWON  would  be  used  to  determine 
compliance  with  the  standard.  Failure 
to  maintain  the  established  values  of 
monitored  parameters,  or  failure  to 
conduct  the  required  measurements  and 
inspections  would  be  an  enforceable 
violation  of  the  standards. 

E.  Selection  of  Equipment  Leak 
Provisions 

I.  Selection  of  Emission  Control 
Requirements 

This  section  of  the  preamble 
summarizes  the  MACT  floors  as  they 
relate  to  equipment  leaks  within  new 
and  existing  sources,  regulatory 
alternatives  more  stringent  than  the 
floors,  and  the  rationale  for  the  selected 
alternative  for  equipment  leaks.  As 
mentioned  in  section  VI.B.l  of  this 
preamble,  the  EPA  requests  comment  on 
consideration  of  pollution  prevention, 
environmental  equity,  affordability,  and 
technology  innovation  as  additional 
criteria  in  the  selection  of  MACT. 

a.  Equipment  leaks:  Existing  sources. 
The  EPA's  analysis  indicated  that  the 
average  control  level  of  the  best- 
controlled  12  percent  of  sources,  the 
MACT  floor  level  of  control,  is  between 
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the  level  of  control  required  by  the 
petroleum  refinery  CTC  and  the 
petroleum  refinery  NSPS.  For  costing 
purposes,  the  petroleum  refinery  NSPS 
level  of  control  was  used  for  the  MACT 
floor  option.  This  was  done  because  it 
would  have  been  difficult  to  determine 
the  requirements  for  an  option  in 
between  the  two  levels  of  control.  Also 
by  using  the  NSPS  the  results  were  a 
conservative  estimate  of  the  cost  of  the 
MACT  floor;  and  the  option  was  not  less 
stringent  than  the  floor. 

Two  options  above  the  floor  were  also 
considered  based  on  the  negotiated  rule 
for  equipment  leaks  (40  CFR  part  63, 
subpart  H).  As  discussed  in  the 
preamble  presenting  the  rationale  for 
the  negotiated  rule  (57  FR  62659  and  57 
FR  62660),  the  framework  developed  in 
the  regulatory  negotiation  was  the 
presumptive  basis  for  the  refinery 
standard.  The  EPA  also  agreed  in  the 
negotiation  to  consider  whether  the 
numerical  standards  and  leak 
definitions  established  for  SOCMI 
sources  were  achievable  by  refineries. 
While  both  options  1  and  2  are  based  on 
the  negotiated  rule,  option  1  does  not 
include  the  connector  provisions.  Table 
3  presents  the  estimated  cost  and 
emission  reduction  for  the  floor  and  the 
two  additional  options. 

The  proposed  standard  is  the 
negotiated  rule  without  the  connector 
provisions  and  with  a  few  exceptions. 
(The  exceptions  to  the  negotiated  rule 
are  discussed  in  the  remainder  of  this 
subsection.)  This  option,  which  is 
similar  to  option  1.  was  selected 
because  it  is  consistent  with  the 
negotiated  rule,  and  it  achieves 
significant  emission  reduction  at  a 
reasonable  cost  relative  to  the  M^CT 
floor.  As  discussed  later  in  this  section, 
more  frequent  valve  monitoring  is 
allowed  in  place  of  connector 
monitoring  because,  as  shown  in  the 
table  for  option  2,  the  cost  of  connector 
monitoring  is  high  relative  to  the 
emission  reduction  achieved,  and 
additional  valve  control  is  a  more  cost 
effective  way  to  reduce  emissions. 

No  nonair  quality  health  impacts, 
energy,  or  other  environmental  impacts 
were  expected  fitjm  any  of  the 
alternatives.  Thus,  these  considerations 
did  not  affect  the  choice  of  the  proposed 
requirements. 

In  light  of  the  agreements  made 
during  the  negotiation,  the  EPA 
considered  whether  leaks  should  be 
defined  differently  in  the  proposed 
refinery  standard  than  in  subpart  H, 
what  performance  level  should  be 
established  in  phase  III  of  the  pump  and 
valve  standards,  and  which  provisions 
in  the  negotiated  rule  were  relevant  and 
applicable  to  refinery  operations. 


Available  monitoring  data  fi-om  a  few 
refineries  and  differences  between 
typical  refinery  operations  and  SOCMI 
operations  (e.g..  turnaround  schedules, 
line  sizes,  percent  HAP  in  process 
fluids,  line  pressures)  were  considered. 
The  differences  were  found  to  affect  the 
availability  of  some  low  emission 
technologies  and  the  achievable 
performance  levels.  The  EPA  concluded 
that  a  few  changes  to  the  provisions  of 
the  negotiated  rule  (40  CFR  part  63 
subpart  H)  were  necessary  to  ensure  that 
the  proposed  standard  for  refineries  is 
achievable.  The  changes  to  the 
provisions  and  the  reasons  for  the 
changes  are  discussed  below. 

One  change  that  was  considered  was 
a  change  to  the  definition  of  "in  organic 
hazardous  air  pollutant  service."  Using 
the  definition  from  the  negotiated  rule, 
equipment  that  contains  or  comes  in 
contact  with  fluid  that  is  less  than  5 
percent  by  weight  total  organic  HAP's 
would  not  be  subject  to  the  equipment 
leak  provisions. 

Pump  standard.  The  negotiated  rule 
for  equipment  leaks  implements  the 
leak  detection  and  repair  program  for 
pumps  in  three  phases,  with  lower  leak 
definitions  in  the  later  phases.  The  EPA 
considered  the  available  information  on 
emission  performance  of  mechanical 
seals  and  concluded  that  the  negotiated 
standard  for  pumps  was  achievable.  The 
proposed  standard  for  refineries, 
however,  has  been  simplified  to  specify 
only  one  leak  definition  in  phase  III. 
The  negotiated  provisions  for  pumps  in 
polymerizing  monomer  service  and 
food/medical  service  are  not  relevant  to 
this  category,  and  therefore  have  not 
been  included  in  the  refinery  standard. 
In  addition,  to  simplify  the  rule,  a  leak 
has  been  defined  as  a  con./entration  of 
2,000  ppm  or  greater.  This  change 
makes  the  level  at  which  repair  is 
required  the  same  as  the  leak  definition. 
Additionally,  low  emission  single  seal 
technology  has  progressed  to  the  point 
where  these  seals  can  achieve  a  2,000 
ppm  leak  definition  for  certain  process 
services.  It  is  expected  that  this  will 
result  in  lower  costs  to  comply  than  if 
dual  seals  were  necessary. 

Additionally,  in  examming  the 
appropriateness  of  the  pump  standard  to 
refinery  operations,  the  EPA  considered 
whether  to  extend  some  of  the  concepts 
of  the  negotiated  valve  standard  to  the 
pump  standard  for  refineries. 
Specifically,  the  EPA  considered 
whether  to  allow  reduced  monitoring 
fi^uency  for  better  performance  and  to 
allow  increased  monitoring  firequency  as 
an  alternative  to  the  QIP  for  poor 
performance.  The  negotiated  valve 
standard  included  incentive  provisions 
to  encourage  better  performance  and 


two  forms  of  penalty  options  to  consider 
differences  among  facilities'  ability  to 
undertake  a  QIP.  After  considering  the 
predicted  differences  in  effectiveness  of 
different  monitoring  intervals  for 
pumps,  the  EPA  concluded  that  an 
incentive  for  better  performance  could  - 
be  included  in  the  pump  standard  and 
still  assure  better  emission  f)erfomiance.- 
The  pump  standard  for  refineries  thus 
would  allow  facilities  that  achieve  less 
than  3  percent  of  pumps  leaking,  or  one 
pump  leaking,  to  monitor  pumps 
quarterly;  and  facihties  that  have  greater 
than  3  percent  (or  1  pump)  but  fewer 
than  10  percent,  or  3  pumps,  leaking 
would  be  required  to  conduct  monthly 
monitoring  of  pumps.  The  EPA 
considered  whether  an  alternative  to  the 
QIP  could  be  provided  for  those 
facilities  that  have  greater  than  10 
percent,  or  3  pumps,  leaking.  It  was 
determined  that  in  such  situations,  the 
only  alternative  is  an  engineering 
analysis  to  determine  the  cause  of  the 
high  leak  frequency.  Therefore,  facilities 
with  10  percent,  or  3  pumps,  leaking  or 
greater  will  still  be  requir^  to 
implement  a  QIP  for  pumps. 

The  EPA  also  considered  whether 
LDAR  should  be  required  for 
reciprocating  pumps  in  heavy  liquid 
service.  In  most  cases  when  drips  are 
observed,  monitored  concentration  is 
below  the  leak  definition,  and 
elimination  of  such  drips  would  be 
infeasible  due  to  spare  or  design 
limitations.  The  replacement  of  such 
pumps  would  be  very  expensive,  and 
would  result  in  little  emission 
reduction.  Therefore,  the  EPA 
concluded  that  requirements  to  monitor 
and  repair  such  pumps  would  be 
unm'oductive. 

The  proposed  rule  would  require 
monitoring  and  repair  for  reciprocating 
pumps  in  light  liquid  service.  The  EPA 
requests  comment  on  the  feasibility  and 
cost  of  controlling  leaks  from 
reciprocating  pumps  in  light  liquid 
sarvice.  Commenters  are  requested  to 
include  technical  information  to 
support  their  comments. 

Similarly,  comment  is  requested  on 
the  feasibility  and  cost  of  control 
measures  for  reciprocating  compressors. 
As  with  pumps,  there  may  be  space  and 
design  constraints  that  may  preclude 
adding  seals  and  repair  or  replacement 
could  be  cost  I V. 

Valve  standard.  The  EPA  considered 
whether  the  negotiated  standard  was 
appropriate  for  values,  and  proposes  to 
adjust  the  leak  definition  for  phases  n 
and  in.  The  proposed  leak  definition  of 
1,000  ppm  for  phases  II  and  III  was 
selected  based  on  consideration  of 
monitoring  data  from  a  few  facilities, 
existing  state  programs,  and  the 


36146 


I. lOtf.d., Register  /  Vol.  59.  No.  135  /  Friday.  July  15.  1994  /  Proposed  Rules 


Federal  Register  /  Vol 


expected  emission  r  ;duction  and  cost 
associated  with  different  leak 
dePinitions.  The  EPA  considered  but 
rejected  using  10,00^  ppm  as  the 
concentration  that  defines  a  leak 
because  several  stat^  programs  recently 
established  leak  defiiitions  of  500  (o 
1,000  ppm.  Howevef.  there  is  only  one 
State  program  that  hks  a  leak  definition/ 
performance  standaad  framework 
consistent  with  subpart  H  and  leak 
definition  lower  thali  10.000  ppm.  This 
program  has  been  injeffect  for  a  number 
of  years  and  controls  refineries  with  a 
leak  definition  of  l.doo  ppm.  This 
program  has  shown  jhat  a  valve 
performance  standard  for  refineries  can 
be  reliably  implemettted  and  is 
achievable  with  a  le;  k  definition  of 
1 .000  ppm.  This  pro  jram  and  the  fact 
that  significant  additional  emission 
reduction  can  be  ach  ieved  cost- 
effectively,  led  the  E  'A  to  conclude  that 
a  1.000  ppm  leak  del  inition  was 
practical  and  achievi  ible.  A  leak, 
definition  lower  than  1.000  ppm  was 
not  selected  because  the  additional 
emission  reduction  achievable  was 
small  (<1  percent)  ar  d  the  lack  of  data 
from  refineries  with  >erfonriance 
standards  utilizing  a  leak  definition  of 
less  than  1.000  ppm. 

Owing  to  the  limit  sd  data  available  in 
this  rulemaking,  the  iPA  selected  the 
performance  levels  c  )nsidering  the 
differences  in  total  h  .\P  content  of 
process  fluids  in  SCK^I  processes  and 
refinery  processes  an  d  the  performance 
levels  selected  in  the  equipment  leak 
negotiation.  It  was  ditermined  that  with 
an  equipment  leak  df  finition  of  1.000 
ppm.  a  performance  standard  based  on 
5  percent  allowable  Iteaking  valves  for 
petroleum  refineries  s  equivalent  to  the 
subpart  H  performan  ;e  standard  for  the 
SOCMI.  This  detenn  nation  was  based 
on  the  calculation  prx;edures  in 
"Protocol  for  Equipn  ent  Leak  Emission 
Estimates."  (EPA-45  (/R-93-026)  and 
average  HAP/VCXI  ra  ios  for  process 
fluids. 

The  EPA  also  evali  ated  what 
monitoring  frequenci  bs  should  be 
established  for  given  performance  levels 
(i.e..  percent  leaking  /alves).  Using  the 
average  HAP  to  VOC  ratio  estimated  for 
HON.  the  EPA  concluded  that 
equivalent  performar  ce  requirements 
would  be  established  if  the  refinery 
standard  required  quarterly  monitoring 
for  facilities  achieving  less  than  5 
percent  leaking  valv*.  Similarly, 
semiannual  monitoring  would  be 
allowed  for  facilities  Achieving  less  than 
4  percent  leaking  valies;  and  annual 
monitoring  for  facilities  achieving  less 


than  3  percent  leakin 


In  addition  to  the  b  asic  valve  program 


described  above.  EP/ 


valves. 


developed  an 


optional,  more  stringent  performance 
standard,  that  can  be  used  by  facility 
owners  or  operators  electing  not  to 
implement  a  connector  program.  EPA 
has  concluded  a  connector  LDAR 
program  is  a  costlier  way  to  achieve 
emission  reductions,  as  compared  with 
a  more  stringent  valve  standard.  The 
EPA.  thus  concluded  that  a  more  cost 
effective  approach  would  be  to  allow 
facilities  the  option  to  elect  lower 
performance  levels  for  valves  in  lieu  of 
implementing  a  connector  LDAR 
program. 

Based  on  the  Protocol  document,  an 
equivalent  emissions  reduction  can  be 
achieved  by  a  one  percent  differential  of 
the  allowable  leakers  at  the  1.000  ppm 
leak  definition.  Therefore,  a  facility 
electing  not  to  implement  the 
connectors  LDAR  program  can  elect  to 
comply  with  a  valve  performance 
standard  of  4  percent  leaking  valves 
with  quarterly  LDAR.  3  percent  leaking 
valves  with  semi-annual  LDAR  and  2 
percent  leaking  valves  with  annual 
LDAR  program. 

The  nonrepairable  valve  allowance 
was  also  adjusted  to  consider 
differences  between  refinery  operations 
and  SOCMI  operations.  The  proposed 
standard  would  allow  exclusion  of  1 
percent  per  year  up  to  a  maximum  of  3 
percent  of  the  valves  in  HAP  ser\'ice 
from  the  calculation  of  percent  leaking 
valves.  The  nonrepairables  provision  is 
structured  in  this  manner  to  take  into 
consideration  the  typically  longer 
turnaround  schedules  in  refineries  than 
in  SOCMI  process  units,  while 
recognizing  that  some  refinery  units 
may  operate  on  shorter  schedules. 

Connectors  in  gas/vapor  and  light 
liquid  service.  The  EPA  considered 
whether  application  of  the  negotiated 
standard  for  connectors  to  refinery 
operators  was  appropriate.  In  this 
evaluation,  the  EPA  considered 
differences  between  designs,  capacities, 
and  operations  of  refinery  and  SOCMI 
units  and  how  these  might  alter  the  cost 
of  a  LDAR  program  for  connectors. 
Because  the  existing  connector  emission 
factor  predicts  very  low  emission  rates 
from  connectors,  it  appears  that  a 
connector  LDAR  program  is  relatively 
costly  to  achieve  additional  emission 
reductions.  Table  3  provides  a 
comparison  of  the  costs  and  emission 
reductions  for  control  ahematives  that 
include  and  control  alternatives  that 
exclude  the  negotiated  rule's  connector 
standard.  The  EPA.  thus,  concluded  that 
a  more  cost  effective  approach  would  be 
to  allow  sources  the  option  to  elect  less 
frequent  monitoring  for  valves  if  a 
connector  LDAR  program  is 
implemented. 


The  proposed  equipment  leak 
provisions  give  three  options  for  a 
connector  LDAR  program  which,  if  any 
of  these  are  implemented,  would  allow 
for  less  frequent  monitoring  of  valves. 
The  three  options  are:  (1)  A  random  200 
connector  survey:  (2)  a  connector 
inspection  program,  and  (3)  the 
negodated  rule's  connector  program.  In 
the  random  200  connector  survey,  the 
monitoring  frequency  depends  on  the 
percent  leaking  connectors  identified  in 
200  randomly  chosen  connectors.  At 
higher  leak  frequencies,  the  owner  or 
operator  has  to  survey  connectors  more 
frequently  and  repair  any  leaking 
connectors  detected.  In  the  connector 
inspection  program,  all  connectors  of  2 
in.  or  greater  nominal  diameter  in  gas/ 
vapor  sen'ice  are  to  be  monitored  using 
Method  21  of  40  CFR  part  60.  appendix 
A,  and  all  connectors  of  2  in.  or  greater 
nominal  diameter  in  light  liquid  service 
are  to  be  inspected  for  indications  of 
liquids  dripping.  This  alternative  was 
developed  because  the  majority  of 
connectors  in  refinery  process  units  that 
will  be  subject  to  the  equipment  leak 
provisions  of  the  standard  are  in  light 
liquid  service  and  a  visual  inspection 
program  should  be  less  costly  to 
implement  than  Method  21  monitoring 
of  these  connectors.  The  monitoring 
frequency  of  this  program  also  varies 
with  the  percentage  of  leaking 
connectors.  The  negotiated  rule's 
program  is  included  as  a  third  option, 
because  some  refinery  units  may  be 
required  under  their  state  program  to 
implement  these  provisions. 

A  nonrepairable  connector  allowance 
is  included  because  increased 
monitoring  frequency,  if  triggered  by 
nonrepairable  components,  would  be  of 
little  benefit.  The  proposedalternative 
standard  for  connectors  allows  for 
excluding  1  percent  of  the  connectors 
per  year  up  to  a  maximum  of  3  percent 
of  the  connectors  from  the  calculation  of 
the  percentage  of  leaking  connectors. 
The  nonrepairable  allowance  was 
selected  considering  the  need  to  provide 
an  incentive  to  limit  the  number  of 
nonrepairable  connectors  while  also 
trying  to  avoid  imposition  of 
unproductive  costs. 

b.  Equipment  leaks:  New  sources.  The 
floor  for  new  sources  is  between  the 
NSPS  and  the  rule  proposed  for  existing 
sources.  Available  data  shows  that  many 
refineries  are  complying  with  the  NSPS 
and  several  are  also  complying  with 
State  rules  that  have  lower  leak 
definitions  (i.e.,  1,000  ppm  for  values). 
The  EPA  therefore  did  not  consider  the 
NSPS  as  an  option  for  new  sources 
because  it  would  be  below  the  floor.  For 
costing  purposes,  the  same  requirements 
as  option  1  for  existing  sources  were 


uon.sidered  the  floor  for  new  sources.  I 

The  EPA  considered  option  2  for  i 

existing  sources  as  another  option  for  t 

new  sources  (option  1  for  new  sources),  f 

(See  table  3  and  the  text  in  section  s 

VI.E.l.a  of  this  preamble.)  The  proposed  f 

standard  for  new  sources,  which  is  s 

similar  to  the  option  costed  as  the  new  1 

source  floor,  is  the  negotiated  rule  (40  s 

CFR  part  63  subpart  H)  without  the  I 

connector  provisions  and  with  a  few  c 

other  differences.  This  is  the  same  as  the  r 

standard  proposed  for  existing  sources.  s 

This  option  was  selected  because  it  is  at  i 

least  as  stringent  as  the  floor  and  I 

achieves  significant  emission  reduction  p 

at  a  more  reasonable  cost  than  option  1  r 

for  new  sources.  No  nonair  quality  t 

health  impacts,  energy,  or  other  t 

environmental  impacts  were  expected  s 

from  either  of  the  alternatives,  so  these  c 
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of  the  proposed  requirements.  The  I 
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One  difference  between  the  proposed  t 
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designed  to  achieve  the  phase  II  level  of  t 
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c.  Equipment  leaks:  Small  refineries,  s 

The  EPA  is  considering  whether  it  is        .  i 

appropriate  to  establish  a  different  i 

standard  for  small  refineries.  As  1 

proposed,  the  equipment  leaks  r 

provisions  would  be  the  same  for  small  r 

nnd  large  refineries,  except  that  all  r 
equipment  at  small  refineries  would  be 

allowed  18  months  to  begin  compliance  ^ 
(instead  of  requiring  one-third  of  the 

equipment  to  comply  in  6  months,  one-  e 

third  in  12  months,  and  the  remainder  e 
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attainment  areas  and  have  never  been  E 

required  to  implement  LDAR  programs  e 

and  their  owners  or  operators  do  not  s 

have  expertise  in  setting  up  and  r 

operating  such  programs.  It  will  require  a 

more  time  for  these  refineries  to  develop  r 

and  implement  LDAR  programs  and  the  r 

associated  recordkeeping  and  reporting  r 

systems.  s 

The  EP.A^  is  also  considering  a  less 

stringent  standard  and  a  longer  ^ 

compliance  time  for  small  refineries.  In  ^ 
particular,  small  refinery  existing 
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with  the  provisions  of  the  equipment  p 
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considered  the  floor  for  new  sources. 
The  EPA  consideTed  option  2  for 
existing  sources  as  another  option  for 
new  sources  (option  1  for  new  sources). 
(See  table  3  and  the  text  in  section 
VI.E.l.a  of  this  preamble.)  The  proposed 
standard  for  new  sources,  which  is 
similar  to  the  option  costed  as  the  new 
source  floor,  is  the  negotiated  rule  (40 
CFR  part  63  subpart  H)  without  the 
connector  provisions  and  with  a  few 
other  differences.  This  is  the  same  as  the 
standard  proposed  for  existing  sources. 
This  option  was  selected  because  it  is  at 
least  as  stringent  as  the  floor  and 
achieves  significant  emission  reduction 
at  a  more  reasonable  cost  than  option  1 
for  new  sources.  No  nonair  quality 
health  impacts,  energy,  or  other 
environmental  impacts  were  expected 
from  either  of  the  alternatives,  so  these 
considerations  did  not  affect  the  choice 
of  the  proposed  i^uirements.  The 
rationale  for  not  requiring  connector 
LDAR  and  the  rationale  for  the 
differences  between  the  proposed  rule 
and  subpart  H  are  discussed  in  section 
VI.E.l.a. 

One  difference  between  the  proposed 
rule  for  new  and  existing  sources  is  that 
pumps  and  valves  at  new  sources  must 
be  in  compliance  with  phase  II  at  start- 
up, rather  than  phase  I.  This  is 
consistent  with  the  negotiated  rule.  It  is 
reasonable  to  expect  new  sources  to  be 
designed  to  achieve  the  phase  II  level  of 
control  because  they  do  not  experience 
retrofit  constraints  that  affect  existing 
sourtes. 

c.  Equipment  leaks:  Small  refineries. 
The  EPA  is  considering  whether  it  is 
appropriate  to  establish  a  different 
standard  for  small  refineries.  As 
proposed,  the  equipment  leaks 
provisions  would  be  the  same  for  small 
and  large  refineries,  except  that  all 
equipment  at  small  refineries  would  be 
allowed  18  months  to  begin  compliance 
(instead  of  requiring  one-third  of  the 
equipment  to  comply  in  6  months,  one- 
third  in  12  months,  and  the  remainder 
in  18  months).  Compliance  in  6  or  12 
month.s  ■:ould  be  infeasible  for  many 
small  refineries.  Many  are  located  in 
attainment  areas  and  have  never  been 
required  to  implement  LDAR  programs 
and  their  owners  or  operators  do  not 
have  expertise  in  setting  up  and 
operating  such  programs.  It  will  require 
more  time  for  these  refineries  to  develop 
and  implement  LDAR  programs  and  the 
associated  recordkeeping  and  reporting 
systems. 

The  EPA  is  also  considering  a  less 
stringent  standard  and  a  longer 
compliance  time  for  small  refineries.  In 
particular,  small  refinery  existing 
sources  could  be  required  to  comply 
with  the  provisions  of  the  equipment 


leaks  NSPS  40  CFR  part  60  subpart  GGG 
instead  of  the  proposed  option.  As 
discussed  in  section  VI.E.l.a,  the  MACT 
floor  for  equipment  leaks  at  existing 
sources  is  between  the  CTG  and  the 
NSPS,  so  the  NSPS  is  at  least  as 
stringent  as  the  MACT  floor.  The  NSPS 
has  a  leak  detection  level  of  10.000  ppm 
and  does  not  have  the  phased-in  lower 
leak  definitions  and  performance  levels 
or  the  QIP  provisions  of  the  proposed 
rule.  Thus,  the  NSPS  would  be  simpler 
and  less  costly  for  small  refiners  to 
implement.  There  is  also  concern  that 
bet:ause  of  start-up  costs  for  the  LDAR 
program  and  the  relationship  of  costs  to 
refinery  complexity,  the  cost  per  Mg  of 
emi.ssion  reduction  for  options  above 
the  floor  could  be  somewhat  higher  for 
small  refiners.  The  EPA  solicits 
comments  on  whether  the  standard  for 
small  refineries  should  be  based  on  the 
NSPS  instead  of  the  negotiated  rule.  In 
particular,  documentation  of  the  control 
level  of  small  refineries,  and  the  costs  of 
complying  with  the  NSPS  versus  the 
proposed  rule  would  be  helpful. 
Commenters  should  provide  the 
technical  bases  for  their  cost  estimates 
and  other  comments. 

The  EPA  is  also  considering  allowing 
small  refineries  3  years  to  achieve 
compliance  with  the  NSPS  level  of 
control.  As  previously  stated,  small 
refineries  may  need  additional  time  to 
design  and  implement  LDAR  programs. 
Section  112  of  the  Act  allows  the  EPA 
to  establish  compliance  times  up  to  a 
maximum  of  3  years  for  existing 
sources.  New  sources  would  be  required 
to  comply  upon  start-up  or 
promulgation  of  the  rule,  whichever  is 
later,  as  required  by  the  Act.  The  EPA 
requests  comments  and  .supporting 
rationale  on  what  compliance  times  are 
reasonable  for  small  refineries. 

2.  Selection  of  Format 

Because  it  is  not  practical  to  measure 
emissions  from  equipment  leaks,  an 
equipment  and  work  practice  format 
was  chosen  for  the  standards.  Format 
.selection  is  discussed  in  the  preamble  to 
the  proposed  HON  (57  FR  62608). 
Because  the  HON  negotiated  rule  for 
equipment  leaks  is  the  basis  of  the 
standard  chosen  to  regulate  petroleum 
refinery  equipment  leaks  for  both  new 
and  existing  sources,  the  EPA  elected  to 
refer  directly  to  the  requirements  in  the 
negotiated  rule.  The  differences  for 
pumps,  valves,  and  connectors  are 
specified  in  the  proposed  subpart  CC. 

3.  Selection  of  Monitoring  and 
Compliance 

Determination  Provisions.  Because 
the  equipment  leak  provisions  of  the 
proposed  rule  are  work  practice  and 


equipment  standards,  monitoring, 
repairing  leaks,  and  maintaining  the 
required  records  constitutes  compliance 
with  the  rule.  The  HON  equipment  leak 
provisions  are  appropriate  to  determine 
continuous  compliance  with  the 
petroleum  refinery  equipment  leak 
standards.  In  summary,  these  provisions 
require  periodic  monitoring  with  a 
portable  hydrocarbon  detector  to 
determine  if  equipment  is  leaking.  If 
leaks  are  detected,  repair  is  required 
within  specified  time  periods.  There  are 
provisions  for  delay  of  repair  in  certain 
circumstances.  Failure  to  perform  the 
required  monitoring  or  to  repair  leaking 
equipment  within  the  specified  time 
■  period  or  document  a  delay  of  repair 
would  constitute  an  enforceable 
violation  of  the  standards. 

F.  Use  of  Continuous  Monitoring  tn 
Determine  Compliance 

The  EPA  has  considered  how  soun.es 
subject  to  this  NESHAP  should 
demonstrate  continuous  complian«:e 
with  the  standards.  The  EPA  has 
concluded  that  where  CEMS  were  not 
feasible  operating  parameter  monitoring 
can  be  used  for  this  purpose.  As 
explained  under  miscellaneous  process 
vents  in  section  VLB  of  this  notice,  use 
of  CEMS  is  not  feasible  for  measuring 
emissions  from  petroleum  refineries: 
however,  continuous  operating 
parameter  monitormg  is  required  for 
some  emission  points.  An  excursion  of 
a  parameter  outside  the  established 
range  would  constitute  a  violation  of  the 
emission  standards.  Owners  or 
operators  are  required  to  establish  site- 
specific  ranges  for  operating  parameters 
based  on  j>erformance  test  data  and/or 
other  information.  This  allows  owners 
or  operators  to  demonstrate  the 
{>arameter  ranges  that  correspond  to 
meeting  the  emission  limits  for  their 
particular  emission  points  and  control 
devices.  If  a  parameter  is  outside  the 
range  it  would  be  considered  a  violation 
of  the  emission  limits  unless  the 
excursion  is  cau.sed  by  a  start-up,  shut- 
down, or  malfunction  that  meets  the 
criteria  for  a  malfunction  specified  in 
the  NESHAP  general  provisions  (40  CFR 
part  63  subpart  A). 

A  daily  averaging  period  for 
monitored  parameters  was  selected  for 
determining  whether  an  excursion  has 
occurred.  This  averaging  period  allows 
for  short-term  (e.g.,  15-minute  or  hourly) 
parameter  fluctuations  that  are  expet:ted 
and  unavoidable  for  the  types  of  control 
devices  required,  and  gives  the  owner  or 
operator  a  reasonable  period  of  time  to 
take  action  if  there  is  a  problem.  If  a 
shorter  averaging  period  (for  example  3 
hours)  were  selected,  sources  would  bt- 
likely  to  have  multiple  excursions 
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caused  by  the  sameioperational  problem 
because  it  would  not  be  possible  to 
correct  problems  inlone  3-hour 
reporting  period. 

The  EPA  requests  comment  on  the 
proposed  approach  for  determination  of 
compliance  based  on  continuous 
parameter  monitoring,  and  on  possible 
alternative  approacbes. 

As  explained  in  section  VLB. 
(Miscellaneous  Process  Vents  section) 
not  all  vents  are  reqjuired  to  use 
continuous  monitoos.  Most 
miscellaneous  proo!ss  vents  would 
probably  be  ducted  to  the  refiner^'  fuel 
gas  system  for  comk  ustion  in  boilers, 
and  such  vents  would  not  be  regulated 
under  the  proposed  rule  and  would  not 
be  required  to  perform  any  monitoring. 

For  some  emission  p>oints.  such  as 
storage  vessels  equipped  with  floating 
roofs  and  equipmei^  leaks,  continuous 
monitoring  is  not  feasible.  In  such  cases, 
failure  to  comply  with  the  required 
inspection  and  repair  procedures  would 
constitute  a  violation  of  the  equipment 
and  work  practice  standards. 

G.  Selection  of  Reporting  and 
Recordkeeping  Provfisions 


would  require 
to  four  types  of 
cation.  Notification 
s.  Periodic  Reports, 
he  purpose  and 


The  proposed  ru 
sources  to  submit  u 
reports:  Initial  Noti 
of  Compliance  Sta 
and  Other  reports, 
contents  of  each  of  0iese  reports  are 
described  in  this  se^ion.  The  wording 
of  the  proposed  rulA  requires  all  draft 
re|>orts  to  be  submitted  to  the 
"Administrator".  Tie  term 
Administrator  meaiis  either  the 
Administrator  of  th^  EPA,  an  EPA 
regional  ofHce.  a  St^te  agency,  or  other 
authority  that  has  b^n  delegated  the 
authority  to  implement  this  rule.  In 
most  cases,  reports  will  be  sent  to  State 
agencies.  Addresse^  are  provided  in  the 
General  Provisions  isubpart  A)  of  40 
CFR  part  63.  j 

Records  of  reported  information  and 
other  infonnation  necessary  to 
document  compliai^  with  the 
regulation  are  geneiblly  required  to  be 
kept  for  5  years.  A  ffew  records 
pertaining  to  equipment  design  would  - 
be  kept  for  the  life  of  the  equipment. 

1.  Initial  NotiHcatio  i 

The  proposed  ruli »  would  require 
owners  or  operators  who  are  subject  to 
subpart  CX^  to  submit  an  Initial 
Notification.  This  r4port  establishes 
early  conununicaticin  between  the 
source  and  the  regulatory  agency, 
allowing  both  to  plan  for  regulatory 
compliance.  If  the  information 
contained  in  the  Initial  Notifkatioo  has 
already  been  submitted  to  the  operating 
permit  authority,  no  Initial  Notification 


is  required  for  this  rule.  For  existing 
sources,  the  Initial  Notification  is  due 
120  days  after  the  date  of  promulgation. 
For  new  sources,  the  Initial  Notification 
is  due  as  soon  as  practicable  liefore 
construction  or  reconstruction  is 
planned  to  commence  but  it  need  not  be 
sooner  than  90  days  after  promulgation 
of  subpart  CC. 

The  Initial  Notification  must  include 
a  list  of  the  petroleum  refining  processes 
at  the  source  that  are  subject  to  subpart 
CC.  and  which  provisioris  may  apply 
(e.g..  the  provisions  for  miscellaneous 
process  vents,  storage  vessels,  or 
equipment  leaks).  A  detailed 
identification  of  emission  points  is  not 
required,  because  these  data  would  be 
included  in  the  operating  permit 
application. 

2.  Notification  of  Compliance  Status 

The  Notification  of  Compliance  Status 
would  be  submitted  150  days  after  the 
source's  compliance  date.  For  new 
sources,  the  compliance  date  is  at  start- 
up or  the  promulgation  date  of  subpart 
CC.  whichever  is  later.  For  existing 
sources,  the  proposed  compliance  date 
is  3  years  after  promulgation,  except 
that  equipment  leaks  compliance  would 
be  staggered,  with  one-third  of  the 
equipment  complying  6  months  after 
promulgation,  another  third  in  12 
months,  and  the  remainder  in  18 
months.  The  timing  of  compliance- 
related  reporting  for  equipment  leaks  is 
specified  in  40  CFR  part  63  subpart  H, 
which  was  referenced  by  subpart  CC 
The  Notification  of  Compliance  Status 
contains  the  infonnation  necessary  to 
demonstrate  that  compliance  has  been 
achieved,  such  as  the  results  of 
performance  tests  and  design  analyses. 
If  this  information  has  already  been 
submitted  as  part  of  a  Title  V  operating 
permit  program  it  does  not  have  to  be 
repeated  in  a  Notification  of  Compliance 
Status.  If  it  is  not  already  submitted, 
however,  it  must  be  submitted  as 
specified  in  this  rule. 

Sources  with  a  large  number  of 
emission  points  are  likely  to  submit 
results  of  multiple  performance  tests  for 
each  kind  of  emission  point.  For  each 
test  method  used  for  a  particular  kind  of 
emission  point  (e.g..  a  process  vent),  one 
complete  test  report  would  be 
submitted.  For  additional  tests 
I>erforraed  for  the  same  kind  of  emission 
point  using  the  same  method,  the  results 
would  be  submitted,  but  a  complete  test 
report  is  not  required.  Faults  would 
include  values  needed  to  determine 
compliance  fe.g.,  inlet  and  outlet 
concentrations,  flow  rates,  and  percent 
emission  reduction)  as  well  as  the 
values  of  monitored  parameters 
averaged  over  the  period  of  the  test. 


Submitting  one  test  report  will  allow  the 
regulatory  authority  to  verify  that  the 
source  has  followed  the  correct 
sampling  and  analytical  procedures  and 
has  done  calculations  correctly. 
Complete  test  reports  for  other  emission 
points  may  be  kept  at  the  plant  rather 
than  submitted.  This  reporting  system 
was  established  to  ensure  that  reviewing 
authorities  have  sufficient  information 
to  evaluate  the  monitoring  and  testing 
used  to  demonstrate  compliance  with 
the  petroleum  refineries  NESHAP,  while 
minimizing  the  reporting  burden. 

Another  type  of  information  to  be 
included  in  the  Notification  of 
Compliance  Status  is  the  specific  range 
for  each  monitored  parameter  for  each 
-emission  point,  and  the  rationale  for 
why  this  range  indicates  compliance 
with  the  emission  standards.  (If  this 
range  has  already  been  established  in 
the  operating  permit,  it  does  not  need  to 
be  repeated  in  the  Notification  of 
Compliance  Status.) 

Although  in  some  previous  NSPS  and 
NESHAP.  the  EPA  has  specified  a  pre- 
determined range  of  operating 
parameter  values,  such  values  could  be 
considered  inadequate  given  the 
increased  importance  of  parameter 
monitoring  in  determining  and 
certifying  compliance  due  to  the  new 
requirements  in  section  114  of  the  Act. 
For  the  proposed  petroleum  refinery 
NESHAP.  the  EPA  is  requiring  sources 
to  establish  site-specific  ranges. 
Allowing  site-specific  ranges  for 
monitored  parameters  accommodates 
site-specific  variation  in  emission  point 
characteristics  and  control  device 
designs.  Based  on  the  information 
available  at  proposal,  it  appeared  to  be 
difficult  to  establish  ranges  or  minimum 
or  maximum  values  that  would  be 
applicable  in  all  cases. 

The  proposed  system  for  establishing 
operating  parameter  ranges  attempts  to 
balance  the  need  for  technical  certainty 
and  operational  feasibility.  The  ranges 
may  be  established  by  performance 
testing  supplemented  by  engineering 
assessments  and  manufacturer's 
recommendations.  However,  the 
performance  test  is  not  required  to  be 
conducted  over  the  entire  range  of 
permitted  parameter  values  because 
such  a  requirement  could  impose 
significant  technical  difficulties  and 
costs  on  the  source.  The  EPA  believes 
that  a  performance  test  conducted  for  a 
smaller,  yet  representative,  range  of 
operating  conditions  can  still  provide  a 
range  for  the  operating  parameters  that 
ensures  compliance  with  the  emission 
limit.  For  emission  points  and  control 
devices  where  a  pierformance  test  is  not 
required  (for  example,  a  closed  venX 
system  and  control  device  on  a  storage 


vessel),  the  range  may  be  established  by 
engineering  assessment. 

As  an  example,  for  a  miscellaneous 
process  vent  controlled  by  an 
incinerator,  the  notification  of 
compliance  status  would  include  the 
site-specific  minimum  firebox 
temperature  that  will  ensure  that  the 
emission  limit  is  met  and  the  data  and 
rationale  to  support  this  minimum 
temperature. 

3.  Periodic  Reports  and  Records  of 
Monitoring  Data 

Periodic  Reports  are  required  to 
ensure  that  the  standards  continue  to  be 
met  and  that  control  devices  are 
operated  and  maintained  properly. 
Generally,  Periodic  Reports  would  be 
submitted  semiannually.  If  monitoring 
results  show  that  the  parameter  values 
for  a  particular  emission  point  are 
outside  the  established  range  for  more 
than  1  percent  of  the  operating  time  in 
a  reporting  period,  or  the  monitor  is  out 
of  service  for  more  than  5  percent  of  the 
time,  the  implementing  agency  may 
request  that  the  owner  or  operator 
submit  quarterly  reports  for  that 
emission  point.  After  1  year,  the  source 
can  return  to  semiannual  reporting, 
unless  the  regulatory  authority  requests 
continuation  of  quarterly  reports. 

The  EPA  has  established  this 
reporting  system  in  order  to  provide  an 
incentive  (less  frequent  reporting)  for 
good  performance.  Because  of 
uncertainty  about  the  periods  of  time 
over  which  sources  are  likely  to 
experience  excursions  outside  the 
parameter  ranges  or  monitoring  system 
failures,  the  EPA  is  seeking  comment  on 
the  1  and  5  percent  criteria  triggering 
more  frequent  reporting.  In  particular, 
data  are  requested  on  both  the  frequency 
of  excursions  and  monitoring  system 
downfinie. 

Periodic  Reports  specify  periods 
when  the  values  of  monitored 
parameters  are  outside  the  ranges 
established  in  the  Notification  of 
Compliance  Status  or  operating  permit. 
If  the  values  of  the  monitored 
parameters  are  within  the  established 
range,  records  are  kept,  but  the  values 
are  not  reported.  This  will  reduce  the 
volume  of  information  in  reports  and 
will  reduce  the  reporting  burden  while 
still  allowing  determination  of 
continuous  compliance. 

For  continuous  parameter  monitoring, 
records  must  be  kept  of  the  parameter 
recorded  once  every  15  minutes.  If  a 
parameter  is  monitored  more  frequently 
than  once  every  15  minutes.  15-minute 
or  more  frequent  averages  may  be 
recorded  instead  of  the  individual 
values.  For  days  when  the  monitored 
values  are  not  outside  their  ranges,  the 
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vessel),  the  range  may  be  established  by 
engineering  assessment. 

As  an  example,  for  a  miscellaneous 
process  vent  controlled  by  an 
incinerator,  the  notiflcation  of 
compliance  status  would  include  the 
site-specific  minimum  firebox 
temperature  that  will  ensure  that  the 
emission  limit  is  met  and  the  data  and 
rationale  to  support  this  minimum 
temperature. 

3.  Periodic  Reports  and  Records  of 
Monitoring  Data 

Periodic  Reports  are  required  to 
ensure  that  the  standards  continue  to  be 
met  and  that  control  devices  are 
operated  and  maintained  properly. 
Generally,  Periodic  Reports  would  be 
submitted  semiannually.  If  monitoring 
results  show  thai  the  parameter  values 
for  a  particular  emission  point  are 
outside  the  established  range  for  more 
than  1  percent  of  the  operating  time  in 
a  reporting  period,  or  the  monitor  is  out 
of  service  for  more  than  5  percent  of  the 
time,  the  implementing  agency  may 
request  that  the  owner  or  operator 
submit  quarterly  reports  for  that 
emission  point.  After  1  year,  the  source 
can  return  to  semiannual  reporting, 
unless  the  regulatory  authority  requests 
continuation  of  quarterly  reports. 

The  EPA  has  established  tnis 
reporting  system  in  order  to  provide  an 
incentive  (less  frequent  reporting)  for 
good  performance.  Because  of 
uncertainty  about  the  periods  of  time 
over  which  sources  are  likely  to 
experience  excursions  outside  the 
parameter  ranges  or  monitoring  system 
failures,  the  EPA  is  seeking  comment  on 
the  1  and  5  percent  criteria  triggering 
more  frequent  reporting.  In  particular, 
data  are  requested  on  both  the  frequency 
of  excursions  and  monitoring  system 
downtinie. 

Periodic  Reports  specify  periods 
when  the  values  of  monitored 
parameters  are  outside  the  ranges 
established  in  the  Notification  of 
Compliance  Status  or  operating  permit. 
If  the  values  of  the  monitored 
parameters  are  within  the  established 
range,  records  are  kept,  but  the  values 
are  not  reported.  This  will  reduce  the 
volume  of  information  in  reports  and 
will  reduce  the  reporting  burden  while 
still  allowing  determination  of 
continuous  compliance. 

For  continuous  parameter  monitoring, 
records  must  be  kept  of  the  parameter 
recorded  once  every  15  minutes.  If  a 
parameter  is  monitored  more  frequently 
than  once  every  15  minutes,  15-minute 
or  more  frequent  averages  may  be 
recorded  instead  of  the  individual 
values.  For  days  when  the  monitored 
values  are  not  outside  their  ranges,  the 


owner  or  operator  may  convert  the  15- 
minute  values  to  hourly  averages  and 
then  discard  the  15-minute  values. 
These  provisions  ensure  that  there  will 
be  enough  monitoring  values  recorded 
and  retained  to  be  representative  of  the 
monitoring  period,  while  reducing  by  a 
factor  of  four  the  burden  that  would  be 
associated  with  digital  conversion  of 
data,  transferring  data  to  tape  or  hard 
copy,  copying,  and  storing  the  data  if  all 
the  15-minute  values  had  to  be  retained. 

The  proposed  rule  would  allow 
sources  to  request  approval  to  use 
alternative  monitoring  and 
recordkeeping  systems.  This  will  reduce 
the  burden  by  allowing  greater  use  of 
existing  systems.  Alternative  monitoring 
systems  specifically  discussed  in  the 
rule  include  nonautomated  systems  and 
data  compression  systems.  These 
systems  will  be  allowed  on  a  site- 
specific  basis,  dependent  upon  approval 
of  the  implementing  agency.  The 
proposed  rule  includes  specific 
minimum  requirements  for  applications 
to  use  nonautomated  systems.  For 
example,  parameters  must  be  manually 
read  and  recorded  at  least  once  per  hour 
and  the  source  must  demonstrate  that 
the  frequency  is  sufficient  to  represent 
control  device  operating  conditions. 
Data  compression  systems  do  not  record 
monitored  operating  parameter  values  at 
a  set  frequency,  but  record  all  values 
that  meet  set  criteria  for  variation  from 
previously  recorded  values.  The 
proposed  rule  would  require  sources 
applying  to  use  such  systems  to  show 
that  they  are  designed  to:  Measure  and 
record  at  least  four  representative  values 
per  hour,  recognize  and  alert  the 
operator  to  unchanging  data,  and 
calculate  daily  averages.  Additional 
details  and  rationale  for  these 
provisions  are  contained  in  the 
preamble  to  the  promulgated  HON  (59 
FR  19402,  April  22,  1994). 

For  some  types  of  emission  points  and 
controls,  periodic  (e.g.,  monthly, 
quarterly,  or  annual)  inspections  or 
measurements  are  required  instead  of 
continuous  monitoring.  Records  that 
such  inspections  or  measurements  were 
done  must  be  kept;  but  resuhs  are 
included  in  Periodic  Reports  only  if  a 
problem  is  found.  This  requirement  is 
designed  to  minimize  the  recordkeeping 
and  reporting  burden  of  the  proposed 
rule. 

4.  Other  Reports 

There  are  a  very  limited  number  of 
other  reports.  Where  possible,  subpart 
CC  is  structured  to  allow  information  to 
be  reported  in  the  Periodic  Reports. 
However,  in  a  few  cases,  it  is  necessary 
for  the  source  to  provide  information  to 
the  regulatory  authority  shortly  before 


or  after  a  specific  event.  For  example, 
for  storage  vessels,  notification  prior  to 
internal  tank  inspections  is  required  to 
allow  the  regulatory  authority  to  have 
an  observer  present.  Requests  for 
approval  to  monitor  control  device 
operating  parameters  other  than  those 
listed  in  the  rule  and  requests  for 
approval  to  use  alternatives  to 
continuous  monitoring  must  be 
submitted  18  months  prior  to  the 
compliance  date  for  existing  sources. 
This  will  allow  the  regulatory  authority 
and  the  source  to  reach  agreement  on 
monitoring  requirements  prior  to  the 
compliance  date.  Certain  notifications 
and  reports  required  by  the  part  63 
General  Provisions  must  also  be 
submitted. 

H.  Rationale  for  Emissions  Averaging 
Provisions 

The  EPA  is  propasing  that  emissions 
averaging  be  allowed  for  miscellaneous 
process  vents,  storage  tanks,  and 
wastewater  streams  wathin  petroleum 
refineries.  The  EPA  requests  comments 
on  whether  emissions  averaging  should 
be  included  in  the  final  rule,  and  on 
specific  features  of  the  proposed 
emissions  averaging  provisions. 
Commenters  should  provide  the  reasons 
for  their  recommendations  and 
supporting  information. 

The  EPA  proposed  a  NESHAP  for 
Marine  Tank  Vessel  Loading  and 
Unloading  Operations  in  the  Federal 
Register  Vol.  59,  No.  92  on  Friday,  May 
13, 1994.  Marine  Tank  Vessel  Loading 
and  Unloading  Operations  is  a  source 
category  included  on  the  list  of  source 
categories  for  regulation  under  Section 
112.  The  NESHAP  addresses  HAP  from 
these  operations;  loading  and  unloading 
operations  can  occur  at  refineries  as 
well  as  other  types  of  plants. 

Today's  proposed  rule  addresses  only 
the  4  emission  points  in  refinery 
operations  discussed  earlier  in  this 
notice.  Although  no  regulatory  text  is 
included  in  today's  proposal,  the  EPA 
requests  comments  on  the  concept  of 
expanding  the  petroleum  refinery 
source  category  covered  by  today's  rule 
to  include  marine  vessel  loading  and 
unloading  operations  subject  to  the 
requirements  of  section  112  that  occur 
at  refineries.  The  marine  vessel 
requirements  proposed  for  purposes  of 
compliance  with  section  183(0, 
however,  would  remain  unchanged.  If 
the  above  change  is  made  to  the 
petroleum  refinery  source  category,  the 
source  category  currently  listed  in 
accordance  with  section  112(c)  as 
Marine  Tank  Vessel  Loading  and 
Unloading  Operations  would  be  split 
into  two  parts — those  which  are 
collocated  at  refineries  and  those  which 
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are  not.  The  ones  collocated  at  refineries 
would  be  combined  v\  ith  and  become 
part  of  the  reGnery  soi  irce  category 
addressed  by  today's  proposed  rule.  The 
source  category  list  w  juld  be  amended 
accordingly.  The  purp  ose  would  be  to 
allow  emissions  averaging  between  the 
HAP  emissions  from  marine  vessel 
loading  and  unloadini  [  and  the  HAP 
emissions  from  the  re  inery  emission 
points  identified  in  to  iay's  rule  as 
suitable  for  emissions  averaging.  It 
appears  that  in  some  (ases,  there  may  be 
opportunities  to  contr  il  some  of  these 
emission  points  (e.g.  s  torage  tanks)  more 
cost-effectively  than  n  larine  vessel 
loading  and  unloadin; ;  operations.  In 
other  cases,  it  may  be  nore  cost- 
effective  to  control  irn  rine  vessel 
operation  emissions  tlian  the  refinerj' 
emission  points.  Integrating  marine 
loading  and  unloadinj  operations  into 
the  refinery  category  and  utilizing 
emissions  averaging  n  ay  provide  an 
opportunity  for  more  ( amissions 
reductions  at  a  lower  i  :ost  than  would 
occur  if  the  categories  remain  separate. 
In  addition,  because  o '  the  10  percent 
discount  fiactor.  additional  emissions 
reductions  will  be  ach  ieved  if  emissions 
averaging  is  used.  The  EPA  requests 
comments  on  whethei  there  would  be 
additional  regulatory  iind  enforcement 
complexities  if  this  ap  [>roach  were 
adopted. 

If  the  suggested  app  oach  were 
adopted,  the  limitatioi  is  of  the  proposed 
emissions  averaging  p  -ovisions 
included  in  today's  pr  iposal  would  also 
apply  to  the  loading  ai  id  unloading     . 
operations.  With  regaid  to  calculating 
the  emissions  for  purp  oses  of  averaging, 
the  May  13  proposal  ii  icluded 
procedures  for  determ  ning  HAP 
emissions  horn  marim  i  vessel  loading 
operations  for  purpos<  s  of  determining 
applicability  of  the  ru  e;  the  EPA 
solicited  comment  on  [hese  procedures. 
These  emission  estims  ting  procedures 
will  also  be  considered  for  the  purpose 
of  emission  averagingjThe 
promulgation  date,  anp  thus  the 
compliance  date,  for  tie  marine  vessel 
loading  and  unloadin;  standard  is 
currently  expected  to  le  earlier  than  the 
petroleum  refinery  sta  idard.  The  EPA 
requests  comments  on  whether  and  how 
these  compliance  dates  should  be  made 
consistent,  and  what  i  (gal  fartors 
should  be  considered. 

The  EPA's  database  which  serves  as 
the  basis  for  the  May  1 3  proposed  rule 
for  marine  vessels  doei  not  identify 
which  loading  and  un  oading  operations 
occur  at  refineries  as  c  pposed  to  other 
types  of  plants.  Howet  er.  the  EPA  has 
no  data  to  indicate  that  marine  vessel 
loading  operations  at  i  efineries  are 
dissimilar  to  marine  vi  (ssel  loading 


operations  located  at  other  facilities  or 
that  their  control  levels  differ. 
Therefore,  the  EPA  anticipates  that  the 
floors  for  neither  the  petroleum  refinery 
nor  the  marine  vessel  rules  would  be 
affected  by  redefining  the  source 
categories  as  described.  If  any  data  were 
received  which  could  lead  to  changes  in 
the  floor  calculations,  the  public  would 
be  given  an  opportunity  to  review  the 
data  as  well  as  an  opportunity  to 
comment  on  any  proposed  changes  to 
the  floors. 

If  the  EPA  expands  the  refinery  source 
category  to  include  marine  vessel 
loading  and  unloading  op>erations, 
loading  operations  at  refineries  would 
have  an  opportunity  to  average 
emissions  and  reduce  costs.  In  addition, 
they  would  be  required  to  achieve 
additional  emission  reductions  in 
accordance  with  the  10  percent  discount 
requirement  contained  in  the  emissions 
averaging  provisions.  Loading 
operations  that  stand  alone  would  not 
have  this  same  opportunity  to  reduce 
costs.  Public  comment  is  solicited  on 
the  magnitude  of  these  impacts  and  the 
appropriateness  of  this  distinction. 

Some  marine  terminals  handle 
products  with  low  concentrations  of 
HAP's  but  high  concentrations  of  non- 
HAP  VOC.  In  such  circumstances,  it 
may  be  cost-effective  to  forego  control  of 
HaP's  from  marine  terminals  by 
overcontroUing  HAP's  from  another 
emission  p>oint.  If,  however,  the 
emission  point  being  controlled  does 
not  offset  the  non-HAP  VOC  foregone  by 
not  controlUng  the  marine  terminals,  a 
net  increase  in  non-HAP  VOC  could 
result.  The  EPA  solicits  comments  on 
what  considerations  should  be  given  to 
this  type  of  situation  in  deciding  to 
combine  marine  terminals  and  refineries 
for  the  purpose  of  emission  averaging. 

The  EPA  requests  comment  on  the 
extent  to  which  emissions  averaging 
between  marine  vessel  loading  and 
unloading  operations  and  other  refinery 
operations  could  result  in  exposure 
spikes.  This  could  occur  if  batch 
emission  streams  were  left  uncontrolled 
in  exchange  for  control  of  continuous 
emission  streams,  or  vice  versa. 

Several  regulatory  alternatives  were 
considered  for  each  emission  point 
covered  by  today's  rule.  In  some  cases, 
more  stringent  alternatives  than  those 
selected  as  the  basis  of  the  proposal 
were  rejected  based  on  cost 
considerations.  If  the  EPA  were  to 
decide  to  allow  emissions  averaging 
between  marine  vessel  loading  and 
unloading  operations  and  those 
emission  points  allowed  to  average  by 
today's  proposal,  sources  would  likely 
have  an  opportunity  to  reduce 
compliance  costs.  It  is  possible  that 


reduction  in  compliance  costs  could 
make  other  control  options  more 
affordable.  Public  comment  is  solicited 
on  whether  the  10  percent  discount 
factor  included  in  the  emissions 
averaging  provisions  adequately 
addresses  this  issue  or  how  the  potential 
cost  savings  resulting  from  the 
redefinition  of  the  source  category 
should  be  considered  when  the  EPA 
reevaluates  the  regulator)'  alternatives  as 
part  of  the  final  rule. 

The  EPA  also  requests  that 
commenters  submit  data  on  possible 
emission  factors  and/or  alternative 
emission  calculation  procedures  for 
marine  vessel  operations  for 
consideration  in  the  final  rule. 

The  EPA  will  consider  all  comments 
and  data  received  on  this  issue  in 
publishing  a  final  rule.  If  the  EPA 
decides  to  promulgate  a  final  rule 
allowing  emissions  averaging  between 
marine  vessel  loading  and  unloading 
operations  and  other  emission  points  at 
refineries,  the  Administrator  may  decide 
to  publish  a  supplemental  proposal  or 
notice  of  data  availability  to  provide  the 
public  an  opportunity  to  comment, 
particularly  on  the  specific  averaging 
provisions  of  the  rule. 

1.  Reasons  for  Proposing  Averaging  for 
the  Four  Emission  Points 

Emissions  averaging  is  proposed  as  a 
means  of  providing  sources  flexibility  to 
comply  in  the  least  costly  manner  while 
still  maintaining  a  regulation  that  is 
workable  and  enforceable.  Recently,  the 
EPA  and  Amoco  Corporation  conducted 
a  joint  study  of  environmental  releases 
at  the  Amoco  facility  in  Yorktown, 
Virginia.  A  focus  of  the  study  was  to 
identify  cost-effective  pollution 
prevention  and  control  opportunities. 
Specific  emission  estimates  and  control 
strategies  for  the  Yorktown  facilifymay 
not  apply  to  other  refineries  due  to  site- 
specific  differences.  However,  the  study 
did  highlight  the  importance  of 
compliance  flexibility  and  the  potential 
of  pollution  prevention  strategies  to 
achieve  cost-effective  emission 
reductions.  Emissions  averaging  is  one 
way  to  allow  compliance  flexibility 
within  the  statutory  limitations  of 
section  112  of  the  Act. 

The  EPA  has  included  emissions 
averaging  provisions  in  this  rule  as  one 
way  of  providing  operational  flexibility."' 
however. implementing  agencies  can 
seek  approval  of  the  State  rules  or 
authorities  which  differ  in  forin  from 
the  federal  rule  developed  imder  section 
112  of  the  CAA.  An  implementing 
agency  could  submit  a  formal  request 
under  40  CFR  part  63.  subpart  E 
demonstrating  that  the  State  rule,  amoitg 
other  criteria,  is  at  least  as  .stringent  for 
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each  affected  source  as  the  federal  rule.  c 
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regulation.  It  could  be  costly  to  retrofit  n 
such  emission  points,  and  might  only 
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reduction.  Emissions  averaging  might  ei 
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The  EPA  requests  comment  on  4he  ti 

usefulness  of  emissions  averaging  aj 

prpvisions  for  the  petroleum  refinery  a 

industry.  e3 

The  EPA  is  also  interested  in  making  c( 

sure  that  any  flexibility  provisions  be  pi 

appropriately  tailored  to  each  particular  w 
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each  affected  source  as  the  federal  rule. 
Therefore,  implementing  agencies  have 
the  option  of  developing  their  own  rule 
that  provides  operational  flexibility 
through  the  State  program  approval  and 
delegation  process. 

For  some  facilities,  including  small 
refineries,  use  of  emissions  averaging 
could  prevent  serious  economic  impacts 
or  potential  closures.  For  example, 
economic  impacts  could  be  caused  by 
removing  fixed  roof  storage  vessels  from 
service  to  retrofit  controls  when  the 
number  of  products  is  increasing  dueto 
the  upcoming  reformuiated  gasoline 
rules,  and  all  the  vessels  may  need  to  be 
in  service  to  maintain  production  levels. 
Facilities  in  Northern  climates  have  a 
limited  season  during  which  retrofits 
could  be  done,  which  corresponds  to 
the  gasoline  production  season. 
Averaging  would  provide  some 
flexibility  to  not  retrofit  all  storage 
vessels  if  other  emission  points  could  be 
more  easily  over-controlled.  Similarly, 
due  to  site-specific  equipment 
configurations  and  emission 
characteristics,  it  may  be  infeasible  to 
route  a  particular  miscellaneous  process 
vent  to  the  existing  fuel  gas  or  flare 
system.  Control  of  such  a  vent  could  be 
costly.  Another  case  where  averaging 
would  be  useful  is  where  facilities 
already  control  storage  vessels  or 
process  vents,  but  the  controls  do  not 
fully  meet  the  specifications  of  the 
regulation-  It  could  be  costly  to  retrofit 
such  emission  points,  and  might  only 
result  in  a  few  percent  emission 
reduction.  Emissions  averaging  might 
allow  facihties  to  retain  the  current 
control  levels  for  such  points  and 
balance  this  by  over-control  of  emission 
points  that  can  be  contrplled  more  cost 
effectively. 

The  EPA  requests  comment  on  ihe 
usefulness  of  emissions  averaging 
prpvisions  for  the  petroleum  refinery 
industry. 

The  EPA  is  also  interested  in  making 
sure  that  any  flexibility  provisions  be 
appropriately  tailored  to  each  particular 
source  category  so  that  environmental 
protection  is  continually  assured,  and 
real  flexibility  provided.  For  that  reason, 
the  EPA  is  requestmg  comment  on  the 
specific  provisions  of  the  emissions 
averaging  approach  discussed  below 
(recordkeeping  and  reporting, 
monitoring,  compliance  periods,  debits, 
credits,  credit  discount  factors,  limits  on 
averaging,  interpoUutant  trading  and 
averaging,  and  scope). 

This  request  for  comment  includes 
the  threshold  criteria  (hazard  or  risk       ■' 
equivalency,  discount  factor) 
established  in  the  HON  for  the  use  of 
averaging,  and  its  appropriateness  for 
this  source  categoi7.  For  example. 


during  discussions  on  the  HON  rule, 
concerns  were  raised  about 
interpoUutant  trades  resulting  from  the 
use  of  averaging  provisions.  As  a  result 
of  these  concerns,  threshold  criteria 
were  added  to  ensure  equal  or  greater 
environmental  protection  by  requiring  a 
demonstration  of  equivalent  protection, 
and  by  requiring  a  10  percent  increase 
in  reductions  resulting  from  the  use  of 
averaging.  Given  that  emission  points  in 
SOCMI  sources  and  refinery  sources 
have  similar  emission  characteristics 
(multiple  pollutant  streams)  which 
make  interpoUutant  trading  virtually 
inescapable  under  any  averaging 
system,  the  EPA  is  seeking  comment  on 
these  threshold  criteria  for  use  with  this 
MACT  standard. 

For  the  purposes  of  this  MACT 
standard,  the  EPA  would  also  like  to 
solicit  comment  on  cost  as  a  threshold 
criteria  for  the  use  of  an  interpoUutant 
averaging  scheme.  The  Agency's 
assumption  is  that  cost  would  likely  be 
a  prime  motivator  for  the  use  of  any 
averaging.  It  may  be,  however,  that  an 
explicit  criteria  for  the  demonstration  of 
extreme  costs  (e.g.,  related  to  space 
constraints,  safety  concerns,  near  term 
plans  for  process  changes,  or  additional 
control  of  well  controlled  points),  as  a 
pre-condition  for  the  use  of  an 
interpoUutant  averaging  scheme,  would 
better  protect  against  potential  risk 
increases.  This  criteria  would  also  likely 
result  in  less  flexibility  for  the  source. 
An  alternative  method  of  providing 
for  operational  flexibility  would  be  to 
establish  a  case-by-case  waiver  system. 
This  approach  would  allow  sources  that 
meet  specific  threshold  criteria  to 
determine  an  ahemative  compliance 
option  for  certain  emission  points.  A 
source  would  need  to  demonstrate,  to 
the  satisfaction  of  the  implementing 
agency,  that  MACT  cannot  be  met  for 
certain  emission  points  because  of 
extreme  costs  related  to  space 
constraints,  safety  concerns,  near  term 
process  changes,  or  additional  control  of 
well  controlled  emission  points.  The 
alternative  compliance  option  would,  at 
a  minimum,  have  to  ensure  that  the 
control  level  for-the  entire  source  is  at 
least  as  stringent  as  the  MACT  level  of 
control.  Some  of  the  provisions  of  the 
HON  averaging  system  (e.g.,  hazard 
(risk]  equivalency,  discount  factor) 
could  also  be  incorporated  into  this 
approach.  While  this  approach  only 
allows  flexibility  for  those  facilities  that 
make  the  required  demonstration,  it 
provides  sources  and  implementing 
agencies  more  flexibility  to  design  a 
more  tailored  control  scenario. 

The  EPA  requests  comment  on  the 
concept  of  a  case-by-case  waiver  system, 
the  specific  threshold  criteria  and  the 


appropriateness  of  adopting  HON-based 
provisions. 

2.  Overview  of  Averaging 

In  the  emissions  averaging  scheme 
proposed  for  petroleum  refineries,  a 
system  of  emissions  "credits"  and 
"debits"  is  used  to  determine  whether 
the  required  emission  reductions  are 
achieved.  Basically,  the  petroleum 
refineries  provisions  for  each  kind  of 
emission  point  require  Group  1  points 
(those  meeting  certain  applicability 
criteria)  to  achieve  a  particular 
emissions  reduction  or  apply  a  certain 
control  technology.  These  technologies 
are  called  the  "reference  control 
technologies,"  or  RCT's,  and  the  EPA 
has  established  a  control  efficiency 
(percent  emission  reduction)  for  the 
RCT  for  each  kind  of  emission  point.  If 
an  owner  or  operator  does  not  achieve 
the  control  efficiency  of  the  RCT  for  a 
Group  1  emission  point,  an  emission 
debit  is  generated. 

An  owner  or  operator  who  generates 
an  emission  debit  must  control  other 
emission  points  to  a  level  more  stringent 
than  is  required  for  that  kind  of  point  to 
generate  emission  credits.  Credits  may 
come  from:  (1)  control  of  Group  1 
emission  points  using  technologies  that 
the  EPA  has  rated  as  being  more 
effective  than  the  appropriate  RCT,  (2) 
control  of  Group  2  emission  points,  and 
(3)  pollution  prevention  projects  that 
result  in  greater  emission  reduction  than 
the  standard  requires  for  the  relevant 
point  or  points. 

Emission  credits  would  need  to 
exceed  debits  on  an  annual  basis  for  a 
source  to  be  in  compliance.  Monitoring 
and  quarterly  credit/debit  ratio  checks 
would  also  be  used  to  determine 
compliance,  as  described  in  section  H.3 
below.  Furthermore,  prior  to  using 
emissions  averaging,  a  source  w  ould 
need  to  demonstrate  to  the  satisfaction 
of  the  implementing  agency  that  the 
planned  emissions  average  would  not 
result  in  increased  risk  or  hazard 
relative  to  compliance  without 
averaging. 

3.  Selection  of  Averaging  Provisions 

This  section  describes  the  rationale 
■  for  specific  aspects  of  the  proposed 
emissions  averaging  provisions  and  the 
alternative  policies  that  were  considered 
in  developing  these  provisions. 

a.  The  scope  of  emissions  averaging. 
The  EPA  proposes  to  allow  emissions 
averaging  across  miscellaneous  process 
vents,  storage  vessels,  and  wastewater 
streams  within  a  single  existing  source, 
as  defined  for  the  petroleum  refining 
source  category.  This  proposed  scoj^e 
allows  as  much  flexibility  as  possible 
while  adhering  to  statutory 
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requirements  and  n  laintaining  an 
enforceable  standaod. 

The  EPA  decided  against  allowing 
equipment  leaks  tojbe  included  in 
emissions  averagint.  While  there  are 
methods  available  br  quantifying 
emissions  from  equipment  leaks, 
equipment  leaks  cahnot  be  included  in 
emissions  averages  jat  this  time  because 
the  proposed  standard  for  equipment 
leaks  has  no  fixed  performance  level. 
Although  it  would  be  possible  to 
establish  site-specil ic  emission  levels, 
the  cost  would  be  high,  and  it  would 
also  be  costly  to  ma  intain  the 
documentation  neci  (ssary  to 
demonstrate  compl  ance. 

Based  on  the  complexity  and  cost  of 
developing  a  scheme  to  include 
equipment  leaks  in  emissions  averaging 
and  the  likelihood  (fa  high  compliance 
determination  burd  sn  for  both  the 
industry  and  enforcement  agencies,  the 
EPA  decided  the  pu  blic  cost  of 
including  equipment  leaks  in  emissions 
averaging  is  not  wai  ranted  at  this  time. 

The  EPA  propose^  not  to  allow 
emissions  averaging  at  new  sources. 
New  sources  have  mstorically  been  held 
to  a  stricter  standari  than  existing 
sources  because  it  is  most  cost-effective 
to  integrate  state-of-the  art  controls  into 
equipment  design  aid  to  install  the 
technology  during  c  onstruction  of  new 
sources.  One  reason  for  allowing 
averaging  is  to  penr  it  existing  sources 
flexibility  to  achievi  t  compliance  at 
diverse  points  with  i/arying  degrees  of 
control  already  in  p  ace  in  the  most 
economically  and  t(  chnically 
reasonable  fashion.  This  concern  d'oes 
not  apply  to  new  soirces  which  can  be 
designed  and  consti  ucted  with 
compliance  in  mint .  Also,  because  new 
sources  will  have  to  comply  with 
applicable  NSPS  (e.  >..  40  CFR  part  60 
subpart  Kb),  there  w  ould  be  little 
opportunity  for  emi  ;sions  averaging  at 
new  sources. 

Averaging  would  je  permitted  only 
among  emission  poi  rits  within  the 
petroleum  refineries  source  category. 
Other  emission  poir  ts  (e.g.,  SOCMI 
emission  points)  loc  ated  v/ithin  the 
contiguous  facility  ( ould  not  be 
averaged  with  petro  eum  refinery 
emission  points.  Th  i  fundamental 
problem  with  allow  ng  averaging  among 
different  source  catf  gories  is  that  it 
allows  averaging  an  ong  multiple 
sources.  The  propos  ed  petroleum 
refineries  NESHAP  i  lefines  the  source  as 
the  collection  of  em  ssion  points  w-ithin 
petroleum  refinery  [irocesses  within  a 
major  source.  Many  major  sources 
containing  such  poi  its  will  also  contain 
other  points  that  are  not  covered  by  this 
standard  but  are  co\  ered  by  different 
MACT  standards  (e. ;..  the  HON).  Each 


I. 


of  these  standards  may  have  a  separate 
floor,  and  the  statute  requires  that  each 
standard  be  no  less  stringent  than  its 
floor. 

It  would  be  inconsistent  with  section 
112(d)  to  allow  averaging  to  be  used  to 
permit  a  source  subject  to  a  MACT 
standard  to  avoid  compliance  with  that 
standard.  In  addition,  different  sources 
would  have  different  compliance 
deadlines.  Section  112(i)  requires 
compliance  by  a  source  within  a  set 
timeframe.  Transferring  emission 
reduction  obligations  to  points  outside 
of  the  source  would  be  inconsistent 
with  the  requirement  of  section  112(d) 
that  standards  be  set  for  sources  in  a 
listed  category  and  the  requirement  of 
section  112(i)  that  compliance  with 
such  standard  be  achieved  by  sources  in 
the  category. 

b.  InterpoHutant  trading  and  risk 
analysis.  The  majority  of  HAP  emissions 
at  refineries  are  composed  of  a  few 
chemicals,  including  benzene,  toluene, 
xylenes,  ethylbenzene,  and  hexane. 
There  is  a  narrower  range  of  variation  in 
emission  stream  composition  among 
petroleum  refinery  emission  points  than 
there  is  in  some  other  source  categories 
(e.g.,  SOCMI  emission  points  regulated 
by  the  HON).  Hbwever,  the  different 
HAP's  emitted  have  different  toxicities, 
and  there  are  some  variations  in  the 
concentrations  of  individual  HAP's  and 
the  emission  release  characteristics  of 
different  emission  points.  Therefore, 
there  is  a  potential  that  some  emissions 
averaging  scenarios  could  increase  the 
health  risk  to  the  public  relative  to  the 
risk  of  compliance  without  emissions 
averaging.  For  this  reason,  theEPA 
proposes  that  sources  who  elect  to  use 
averaging  must  demonstrate,  to  the 
satisfaction  of  the  implementing  agency, 
that  compliance  through  averaging 
would  not  result  in  greater  risk  or 
hazard  than  compliance  without 
averaging.  The  EPA  would  provide 
guidance  for  making  the  demonstration 
based  on  existing  procedures,  but  the 
actual  methodology  to  be  used  by  the 
source  would  be  chosen  by  the 
implementing  agency.  The  EPA  believes 
that  this  approach  provides  assurance  of 
health  protection  while  allowing  for 
site-specific  evaluations.  This  approach 
also  gives  all  implementing  agencies  the 
authority  to  consider  risk  in  approving 
averages.  A  more  complete  discussion  of 
the  reasons  for  this  decision  and  the   - 
alternatives  considered  is  provided  in 
the  preamble  to  the  promulgated  HON 
(59  FR  19402,  April  22, 1994).  The  EPA 
requests  comment  on  whether  the 
provisions  regarding  risk  or  hazard 
demonstration  should  be  the  same  for 
petroleum  refineries  as  for  the  HON. 


The  EPA  also  requests  comment  on 
whether  sources  should  be  required  to 
use  the  hazard  ranking  system 
developed  for  the  purposes  of  section 
112(g)  to  demonstrate  that  compliance 
through  averaging  would  not  result  in 
greater  hazard.  States  would  still  have 
the  option  of  also  requiring  a  risk 
analysis. 

c.  Limits  on  averaging.  The  EPA 
proposes  that  emissions  averages  be 
limited  to  20  points  at  a  source,  or  25 
points  if  pollution  prevention  measures 
are  used  to  control  some  points  in  the 
average.  A  limitation  on  the  number  of 
points. is  proposed  because  the 
complexity  of  averaging  across  a  large 
number  of  points  would  raise  significant 
enforcement  concerns,  as  well  as 
concerns  about  the  resource  burden  on 
implementing  agencies.  The  EPA 
anticipates  that  most  sources  will  not 
find  a  large  number  of  opportunities  to 
generate  cost-effective  credits.  Hence,  it 
can  be  anticipated  that  most  averages 
will  involve  a  limited  number  of 
emission  points,  and  imposing  a  limit 
should  not  affect  most  sources.  The 
limit  of  20  points  in  an  average,  25 
points  if  pollution  prevention  measures 
are  used,  was  chosen  because  the  EPA 
anticipates  that  most  sources  will  rarely 
want  to  include  more  than  20  points  in 
an  average.  In  addition,  allowing  much 
more  than  20  points  would  make 
enforcement  increasingly  untenable. 
Thus,  the  competing  interests  of 
flexibility  for  sources  and  enforceability 
were  balanced  in  this  decision.  A  higher 
number  of  points  is  allowed  where 
pollution  prevention  is  used  in  order  to 
encourage  pollution  prevention 
strategies,  and  because  the  same 
pollution  prevention  measure  may 
reduce  emissions  from  multiple  points. 

The  proposed  rule  would  grant  State 
and  local  agencies  the  discretion  to 
preclude  sources  from  using  emissions 
averaging  to  comply  with  the  pietroleum 
refineries  NESHAP,  without  using  the 
section  112(1)  rule  delegation  process. 
Without  this  provision,  if  a  State  or 
local  agency  wished  to  receive 
delegation  of  authority  to  implement 
and  enforce  the  NESHAP  without 
averaging,  a  review  by  the  EPA  would 
be  required.  Including  this  provision  in  . 
the  NESHAP  will  reduce  paperwork 
burdens  on  States,  expedite  delegation 
of  the  rule  to  States,  and  remove  a 
potential  source  of  uncertainty  for 
sources  subject  to  the  rule.  Even  though 
the  EPA  supports  the  use  of  emissions 
averaging  where  it  may  be  appropriate, 
its  use  must  be  balanced  by  the 
individual  needs  of  States  and  local 
agencies  that  bear  the  responsibility  for 
administering  and  enforcing  the  rule.  A 
detailed  rationale  for  allowing  agencies    . 
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discretion  to  implement  the  NESHAP 
without  emissions  averaging  is 
contained  in  the  preamble  for  the 
promulgated  HON  (59  FR  19402.  April 
22.  1994). 

d.  Credits.  The  equations  and 
procedures  for  calculating  source  wide 
credits  are  contained  in  §63.650  of  the 
proposed  rule.  The  proposed  emissions 
averaging  would  allow  credits  only  for 
control  or  pollution  prevention  actioris 
taken  after  November  15, 1990,  the  date 
of  the  1990  Amendments.  The  EPA 
proposes  not  to  allow  actions  taken 
before  passage  of  the  1990  Amendments 
to  be  used  to  generate  emission  credits 
tecause  such  reductions  would  have 
occurred  anyway,  for  reasons  unrelated 
to  the  1990  Amendments  or  the 
proposed  rule.  If  the  EPA  allowed  these 
actions  to  generate  emission  credits, 
then  the  source  would  be  able  to 
generate  more  emission  debits  and, 
thus,  more  total  emissions.  Emissions 
averaging  is  a  method  for  complying 
with  subpart  CC  and  should  not  result 
in  more  emissions  than  the  other 
compliance  options. 

Credits  could  be  generated  if 
miscellaneous  process  vents.  Group  1 
storage  vessels,  or  Croup  1  wastewater 
streams  are  controlled  using  equipment 
that  EPA  agrees  has  a  higher  efiRciency 
than  the  RCT  for  those  points.  Credits 
can  also  be  generated  if  a  pollution 
prevention  measure  is  used  on  a  Group 
1  point  or  a  miscellaneous  process  vent, 
alone  or  in  combination  with  a  control 
technology,  and  it  results  in  lower 
emissions  than  would  use  of  the  RCT 
alone.  In  order  to  take  credit  for 
reductions  beyond  the  RCT  level,  the 
source  would  need  to  demonstrate  the 
efficiency  or  level  of  emission  reduction 
achievable  through  use  of  the  control 
technology  or  pollution  prevention 
measure.  The  process  for  application 
and  approval  of  a  "nominal  efficiency" 
higher  than  the  RCT  efficiency  is 
contained  in  §  63.650  of  the  proposed 
rule. 

The  EPA  proposes  not  to  allow  credits 
for  use  of  an  RCT  above  its  designated 
reference  efficiency  rating.  (The  RCT's 
for  process  vents,  storage  vessels,  and 
wastewater,  and  their  efficiencies  are 
listed  in  the  definitions  section  of  the 
proposed  rule.i  Reference  control 
efficiency  ratings  for  RCT  were 
established  because  each  RCT  has  a 
minimum  level  of  emissions  reduction 
that  can  generally  be  achieved.  The  EPA 
acknowledges  that  RCT's  can  sometimes 
achieve  greater  emission  reductions. 
However,  providing  credits  for  these 
instances  is  inappropriate  because  the 
magnitude  of  debits,  not  just  credits,  is 
based  on  the  RCT's  reference  efficiency 
ratings.  If  it  could  be  determined  that 


the  RCT  on  a  debit  generator  could 
achieve  greater  reductions  than  its  rated 
efficiency,  the  magnitude  of  debits  from 
the  point  would  be  greater.  Thus,  to  give 
credit  for  reductions  above  an  RCTs 
rated  efficiency  and  not  to  increase  the 
magnitude  of  debits  as  well  would 
represent  a  windfall  from  averaging,  and 
result  in  greater  emissions  than  under 
point-by-point  compliance. 

Credit  could  be  generated  by  applying 
a  control  technique  or  pollution 
prevention  measure  to  a  Group  2  storage 
vessel  or  wastewater  stream.  There  are 
no  Group  2  miscellaneous  process  vents 
under  the  refineries  NESHAP  because 
all  miscellaneous  process  vents  subject 
to  the  rule  are  required  to  apply  control 
(i.e.,  are  Group  1).  The  procedures  for 
determining  the  efficiency  of  controls  or 
pollution  prevention  measures  applied 
to  Group  2  storage  vessels  and 
wastewater  streams  are  contained  in 
S  63.650  of  the  proposed  rule. 

e.  Credit  discount  factors.  A  discount 
factor  of  10  percent  is  proposed  for 
calculating  credits.  A  discount  factor 
would  reduce  the  value  of  credits  in  the 
emissions  average  by  a  certain 
percentage  before  the  credits  are 
compared  to  the  debits.  In  considering 

a  discount  factor,  the  EPA  examined  the 
requirements  for  determining  MACT  in 
section  112(d)  of  the  Act.  Section 
112(d)(2)  specifies  that  MACT  standards 
shall  require  the  maximum  degree  of 
reduction  in  emissions  of  HAP's.  taking 
into  consideration,  among  other  things, 
the  cost  of  achieving  those  reductions. 
By  defining  the  source  broadly  and 
including  the  option  for  emissions 
averaging  in  the  proposed  rule,  it  could 
be  argued  that  the  EPA  is  providing 
flexibility  for  source  owners  and 
operators  that'  would  lower  the  costs  of 
compliance.  The  EPA  is  persuaded  that. 
to  carry  out  the  mandate  of  §  112(d)(2) 
of  the  Act,  some  porticm  of  these  cost 
savings  should  be  shared  with  the 
environment  by  requiring  sources  using 
averaging  to  achieve  more  emission 
reductions  than  they  would  otherwise. 
The  10  percent  discount  factor  is 
consistent  with  the  HON  and  other 
programs.  While  realizing 
environmental  benefits,  the  10  percent 
factor  is  not  so  high  as  to  preclude  or 
strongly  discourage  emussions 
averaging. 

Credits  generated  through  use  of  a 
pollution  prevention  measure  would  not 
be  discounted,  because  the  EPA 
recognizes  that  encouraging  pollution 
prevention  will  result  in  more  overall 
emission  reductions,  possibly  including 
multimedia  reductions  and  lower 
overall  releases  into  the  envirorunent. 

f.  Debits.  The  equations  and 
procedures  for  calculating  sourt»-wide 


debits  are  contained  in  §  63.650  of  the 
proposed  rule.  Debits  would  be 
generated  when  a  miscellaneous  process 
vent  or  a  Group  1  storage  vessel  is  not 
controlled  to  the  level  required  by  the 
miscellaneous  process  vent  or  storage 
vessel  provisions  of  the  NESHAP.  Ctebits 
could  not  be  generated  for  Group  1 
wastewater  streams. 

g.  Compliance  period.  The  EPA 
proposes  that  the  credits  and  debits 
generated  in  emissions  averages  balance 
on  an  annual  basis,  and  that  debits  do 
not  exceed  credits  by  more  than  30 
percent  in  any  one  quarter  of  the  year. 
These  two  requirements  are  used 
together  to  establish  an  emissions 
averaging  system  that  provides 
flexibility  for  changes  in  production 
over  time  without  allowing  for  wide- 
ranging  fluctuations  in  HAP  emissions 
over  time.  The  annual  compliance 
period  was  selected  for  proposal  to 
accommodate  seasonal  changes  in 
production  and  provide  sources 
flexibiUty  in  selecting  points  for 
inclusion  in  emissions  averages.  Annual 
averaging  accommodates  seasonal 
changes  in  feedstocks,  product  mix,  and 
operating  conditions.  Seasonal  changes 
in  product  mix  are  common  at  refineries 
which,  for  example,  may  maximize 
gasoline  production  during  some  parts 
of  the  year  and  maximize  fuel  oil 
(heating  oil)  during  other  seasons.  With 
an  annual  compliance  period,  sources 
can  average  emission  points  that  may 
not  have  the  same  emission  rates  during 
some  periods  of  the  year,  as  long  as  they 
are  similar  on  an  annual  basis.  This 
latitude  will  also  be  useful  to 
accommodate  averages  with  (wints  that 
must  undergo  temporary  maintenance 
shutdowns  at  different  times  during  the 
year. 

In  selecting  a  compliance  period  for 
averaging,  the  EPA  aJso  considered  the 
need  to  verify  compliance  and,  when 
appropriate,  take  enforcement  action  in 
a  timely  fashion.  One  concern  about  an 
annual  compliance  period  is  that  the 
EPA's  authority  to  take  administrative 
enforcement  actions  would  be  reduced 
because  section  113(d)  of  the  Act  limits 
assessment  of  administrative  penalties 
to  violations  that  occur  no  more  than  12 
months  prior  to  the  initiation  of  the 
administrative  proceeding. 
Administrative  proceedings  are  far  less 
costly  than  judicial  proceedings  for  both 
the  EPA  and  the  regulated  community. 
The  requirement  that  debits  not  exceed 
credits  by  more  than  30  percent  in  any 
quarter  enables  the  EPA  to  use  this 
administrative  enforcement  authority  by 
providing  a  shorter  period  in  which  to 
verify  compliance. 

The  EPA  is,  however,  also  considering 
compliance  periods  that  are  shorter  than 
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annual.  The  EPA  h 
ability  to  take  enfoi 
violations  that  cov 
thus  involve  the  a 
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which  may  make  litigation  complex 
Specific  alternatives  could  include  a 
quarterly  or  semiartnual  block  averaging 
period,  where  cred  ts  would  need  to 
equal  or  exceed  del  lits  for  each  3-month 
or  each  6-month  period.  Alternatively,  a 
quarterly  or  semiannual  block  averaging 
period  v^th  bankin  5  for  an  additional  3- 
month  or  6-month  >eriod  could  be 
specified.  If  bankin;  were  allowed 
across  blocks,  the  s  )urce  could  reserve 
or  "bank"  extra  em  ssion  credits  from 
one  period  to  offset  debits  in  the  next 
averaging  period.  A  t  the  end  of  the  next 
averaging  period,  a  ly  unused  banked 
credits  would  expiie.  Banking  could 
avoid  some  noncon  ipliance  scenarios 
and  accommodate  <  easonal  variations; 
however,  it  could  n  lake  compliance 
determination  mon  complex.  The  EPA 
requests  comments  on  whether  one  of 
these  alternatives  s  lould  be  selected 
instead  of  the  proposed  annual 
compliance  period. 

h.  Banking.  The  i  PA  considered 
"banking"  of  credit  s.  which  would 
allow  excess  credit!  generated  in  one 
compliance  period  o  be  saved  and  used 
to  offset  debits  in  a  subsequent 
compliance  period.  The  EPA  proposes 
not  to  allow  bankin  ;  if  an  annual 
compliance  period  s  selected  for 
emissions  averaginj ,.  While  banking 
could  provide  addii  ional  compliance 
flexibility  for  sourc  (s.  it  would  greatly 
increase  the  admini  strative  burden  of 
emissions  averaginj  and  would  also 
increase  the  likelihi  lod  of  peak  HAP 
exfwsures.  In  years  when  banked  credits 
were  used,  sources  ;ould  be  emitting 
beyond  the  standard.  Banking  is  more 
fully  discu.ssed  in  t  le  preambles  to  the 
proposed  and  prom  jigated  HON  (57  PR 
62608,  December  3:  ,  1992  and  59  PR 
19402  April  22,  19S4). 

i.  Monitoring.  Em  ssion  points  in 
emissions  averages  vould  be  subject  to 
the  same  performan  r.e  testing  and 
monitoring  requirer  lents  as  the 
proposed  rule  requi  -es  for  other 
emission  points  tha  are  not  included  in 
averages.  If  monitor  ng  shows  that  the 
controls  in  place  on  any  given  emission 
point  in  the  emissio  n  average  are  not 
being  operated  to  ac  hieve  their  specified 
emission  reduction,  this  would  be 
separately  enforc^al  le  from  the  credit/ 
debit  balance. 

If  a  continuously  nonitored  emission 
point  in  an  emissioi  s  average 
experiences  a  perio4  of  excess 
emis.sions,  the  proposed  presumption  is 
that  the  point  shoul  1  be  assigned  either 
no  credits  or  maxim  um  debrt.s.  It  is 


proposed  that  either  no  credits  and 
maximum  debits,  as  applicable,  will  be 
assigned  for  periods  of  excess  emissions 
because  any  other  assumption  would 
result  in  emission  reductions  that  could 
net  be  verified  or  adequately  enforced. 
However,  if  the  source  has  data 
indicating  that  some  partial  credits  or 
debits  may  be  warranted,  it  can  submit 
that  information  to  the  implementing 
agency  with  the  next  Periodic  Report. 
Thus,  partial  credits  and  debits  can  be 
assigned  with  the  approval  of  the 
implementing  agency. 

j.  Recordkeeping  and  reporting.  Under 
emissions  averaging,  sources  would 
submit  a  detailed  description  of  the 
planned  emissions  average  in  an 
implementation  plan.  The  plan  can  be 
submitted  in  the  operating  permit 
application,  an  amendment  to  the 
application,  or  as  a  separate  submittal. 
The  emissions  averaging  plan  would  be 
approved  by  the  operating  permit 
authority,  except  that  sources  applying 
for  credits  for  controls  with  nominal 
efficiencies  beyond  the  RCT  level  would 
need  to  obtain  EPA  approval  for  the 
nominal  efficiency  rating. 

The  Notification  of  Compliance  Status 
would  contain  performance  test  results 
for  emission  points  in  averages  and  first 
quarter  debit  and  credit  calculations. 
Periodic  reports  for  points  in  emission 
averages  would  be  submitted  quarterly, 
instead  of  semiannually.  Quarterly 
reporting  of  credits  and  debits  would 
allow  timely  enforcement  of  the 
quarterly  emissions  check  provisions 
previously  described.  Periods  when 
monitoring  data  for  an  emission  point 
indicate  excess  emissions  would  also  be 
identified  in  the  quarterly  reports. 

Recordkeeping  for  emission  points  in 
emissions  averages  would  be  similar  to 
that  for  other  emission  points.  In 
addition,  records  of  monthly  credit  and 
debit  calculations  would  be  maintained. 

These  recordkeeping  and  reporting 
provisions  were  .selected  for  proposal 
bet.ause  they  are  as  consistent  as 
possible  with  the  provisions  for 
emission  points  that  are  not  in  averages, 
while  also  providing  the  additional 
credit  and  debit  information  needed  to 
determine  whether  the  emissions 
average  is  achieving  the  required  level 
of  emis.sions  reduction. 

VII.  Amendments  to  Previous 
Regulations 

'  Amendments  to  two  previous 
regulations  are  being  proposed  along 
with  the  propo.sal  of  the  Petroleum 
Refinery  NESHAP:  The  Petroleum 
Refinery-  Wastewater  NSPS,  40  CFR  part 
60  subpart  QQQ:  and  the  SOCMI 
Equipment  Leak  NSPS,  40  CFR  60 
subpart  VV. 


A.  Amendment  to  40  CFR  Part  60 
Subpart  QQQ 

Two  amendments  to  subpart  QQQ  are 
being  proposed.  One  clarifies  a 
confusion  regarding  an  exemption  for 
tanks.  The  other  allows  the  use  of 
mechanical  shoe  seals  on  tanks. 

Section  60.692-3(d).  Standards:  Oil 
water  separator,  of  subpart  QQQ 
exempts  tanks  that  are  subject  to  the 
requirements  of  K,  Ka,  or  Kb  from  the  - 
requirements  of  §  60.692-3.  This 
exemption  was  placed  in  the  standards 
section  of  the  subpart  with  the  intent 
that  the  exemption  applied  to  tanks 
subject  to  the  control  and  associated 
requirements  of  K.  Ka,  or  Kb.  There  has 
been  confusion  regarding  whether  the 
exemption  applies  to  tanks  subject  to 
the  control  requirements  or  to  affet:ted 
facilities  as  defined  in  K,  Ka,  and  Kb. 

The  affected  facilities  to  which  K  and 
Ka  apply  are  storage  vessels  with 
capacities  greater  than  or  equal  to  151 
cubic  meters.  Subparts  K  and  Ka  require 
controls  on  affected  facilities  containing 
liquids  with  vapor  pressures  equal  to  or 
greater  than  10.3  kPa. 

The  affected  facility  to  which  Kb 
applies  is  each  storage  vessel  with  a 
capacity  greater  than  or  equal  to  40 
cubic  meters.  However,  each  storage 
vessel  with  a  capacity  less  than  75  cubic 
meters  is  exempt  from  the  General 
Provisions  (part  60  subpart  A)  and  from 
the  provisions  of  subpart  Kb,  except  for 
the  requirement  that  the  operator  keep 
records  showing  dimensions  and 
capacity  of  vessel  (§60.1 16b(b)]. 
Subpart  Kb  requires  controls  on  affected 
facilities  with  capacities  greater  than  or 
equal  to  151  cubic  meters  containing 
liquids  with  vapor  pressures  greater 
than  or  equal  to  5.2  kPa. 

The  intent  of  subpart  QQQ  is  to 
control  emissions  from  the  wastewater 
system  down  to  and  including  primary 
treatment.  The  control  technique  is  to 
prevent  exposure  to  the  atmosphere  of 
the  oily  wastewater  in  the  drain  system 
and  the  oil- water  separator.  Subpart 
QQQ  requires  that  each  drain  be 
equipped  with  a  water  seal  control  and 
each  junction  box  and  sewer  line  be 
covered.  Subpart  QQQ  also  requires 
each  oil  water  separator  tank,  slop  oil 
tank,  storage  vessel,  or  other  auxiliary 
equipment  be  equipped  and  operated 
with  a  tightly  sealed  fixed  roof. 

Questions  have  arisen  regarding 
whether  §  60.692-3(d)  would  allow  an 
open-top  tank  in  the  wastewater  system 
at  or  upstream  of  the  oil-water  separator  . 
For  example,  assume  a  tank  is  an 
affected  facility  under  subpart  QQQ  and 
Subpart  K,  Ka,  or  Kb  and  contains  an 
organic  liquid  with  a  vapor  pressure  less 
than  5.2  kPa  The  operator  would  have 


to  meet  recordkeeping  requirements  but 
the  tank  would  not  be  required  to  have 
a  fixed  roof  to  comply  with  K,  Ka,  or  Kb. 
This  is  obviously  inconsistent  with  the 
intent  of  the  control  technology  based 
standards  of  subpart  QQQ. 

The  second  proposed  amendment  is 
to  allow  use  of  mechanical  sho& seals  on 
oil/ water  separators.  As  described  in  the 
proposal  preamble  for  subpart  QQQ,  52 
FR  16338  (May  4, 1987).  the  EPA  only 
had  information  vn  the  availability  of 
two  basic  designs  for  primary  seals  that 
are  applicable  to  oil-water  separators. 
The  two  designs  were  vapor-mounted 
and  liquid-mounted  primary  seals.  The 
EPA  solicited  comments  on  the 
effectiveness  of  different  types  of  seals 
applicable  to  oil-water  separators.  The 
EPA  received  no  comments  on  tlie  use 
or  availability  of  mechanical  shoe  seals. 

Since  promulgation  of  subpart  QQQ, 
the  EPA  has  received  several  requests  to 
allow  the  use  of  mechanical  shoe  seals 
to  meet  the  requirements  of  subpart. 
QQQ.  Subpart  Kb  allows  the  use  of 
liquid-mounted  primary  seals  or 
mechanical  shoe  seals  on  external 
floating  roofs  on  storage  tanks. 

According  to  the  proposal  preamble 
for  subpart  Kb,  49  FR  29702  (July  23. 
1984),  data  from  tests  conducted  on 
external  floating  roof  tanks  by  the 
American  Petroleum  Institute  show  that 
a  mechanical  shoe  primary  seal  in 
conjunction  with  a  rim-mounted 
secondary  seal  is  as  effective  as  a  liquid- 
mounted  primary  seal  with  a  secondary 
seal.  These  same  data  were  used  to 
evaluate  the  efficiency  of  vapor- 
mounted  primary  seals  in  response  to 
comments  received  on  the  proposed 
rule. 

Since  liquid-mounted  primary  seals 
and  mechanical  shoe  primary  seals  both 
meet  the  requirernents  of  the  equipment 
standards  in  subpart  Kb,  it  is 
determined,  by  analogy,  that  these  two 
primary  seal  types  meet  the 
requirements  of  the  alternative 
equipment  standards  in  subpart  QQQ. 
Thus,  it  is  proposed  that  §  60.693-2  of 
subpart  QQQ  be  amended  to  allow  use 
of  mechanical  shoe  seals. 

B.  Amendment  to  40  CFR  Part  60 
Subpart  W 

The  EPA  proposes  to  amend  the 
definition  of  closed  vent  .svstem  in  40    " 
CFR  part  60  subpart  W  to  clarify  that 
if  equipment  leak  emissions  are  routed 
back  to  the  process,  this  does  not  make 
the  process  subject  to  the  closed  vent 
system  standards  that  require  operation 
with  no  detectable  leaks  above  50  ppmv. 
In  the  case  of  petroleum  refineries, 
equipment  leaks  may  be  sent  to  the 
refinery- wide  fuel  gas  system.  It  was  not 
EPA's  intent  to  require  the  entire  fuel 
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to  meet  recordkeeping  requirements  but 
the  tank  would  not  be  required  to  have 
a  fixed  roof  to  comply  with  K,  Ka.  or  Kb. 
This  is  obviously  inconsistent  with  the 
intent  of  the  control  technology  based 
standards  of  subpart  QQQ. 

The  second  proposed  amendment  is 
to  allow  use  of  mechanical  shoe  seals  on 
oil/water  separators.  As  described  in  the 
proposal  preamble  for  subpart  QQQ,  52 
FR  16338  (May  4,  1987).  the  EPA  only 
had  information  on  the  availability  of 
two  basic  designs  for  primary  seals  that 
are  applicable  to  oil-water  separators. 
The  two  designs  were  vapor-mounted 
and  liquid-mounted  primary  seals.  The 
EPA  solicited  comments  on  the 
effectiveness  of  different  types  of  seals 
applicable  to  oil-water  separators.  The 
EPA  received  no  comments  on  the  use 
or  availability  of  mechanical  shoe  seals. 

Since  promulgation  of  subpart  QQQ, 
the  EPA  has  received  several  requests  to 
allow  the  use  of  mechanical  shoe  seals 
to  meet  the  requirements  of  subpart. 
QQQ.  Subpart  Kb  allows  the  use  of 
liquid-mounted  primary  seals  or 
mechanical  shoe  seals  on  external 
floating  roofs  on  storage  tanks. 

According  to  the  proposal  preamble 
for  subpart  Kb,  49  FR  29702  (July  23. 
1984),  data  from  tests  conducted  on 
external  floating  roof  tanks  by  the 
American  Petroleum  Institute  show  that 
a  mechanical  shoe  primary  seal  in 
conjunction  with  a  rim-mounted 
secondary  seaUs  as  effective  as  a  liquid- 
mounted  primary  seal  with  a  secondary 
seal.  These  same  data  were  used  to 
evaluate  the  efficiency  of  vapor- 
mounted  primary  seals  in  response  to 
comments  received  on  the  proposed 
rule. 

Since  liquid-mounted  primary  seais 
and  mechanical  shoe  primary  seals  both 
meet  the  requirements  of  the  equipment 
standards  in  subpart  Kb,  it  is 
determined,  by  analogy,  that  these  two 
primary  seal  types  meet  the 
requirements  of  the  alternative 
equipment  standards  in  subpart  QQQ. 
Thus,  it  is  proposed  that  §  60.693-2  of 
subpart  QQQ  be  amended  to  allow  use 
of  mechanical  shoe  seals. 

B.  Amendment  to  40  CFR  Part  60 
Subpart  W 

The  EPA  proposes  to  amend  the 
definition  of  closed  vent  .system  in  40    " 
CFR  part  60  subpart  W  to  clarify  that 
if  equipment  leak  emissions  are  routed 
back  to  the  process,  this  does  not  make 
the  process  subject  to  the  closed  vent 
system  standards  that  require  operation 
with  no  detectable  leaks  above  50  ppmv. 
In  the  case  of  petroleum  refineries, 
equipment  leaks  may  be  sent  to  the 
refinery- wide  fuel  gas  system.  It  was  not 
EPA's  intent  to  require  the  entire  fuel 


gas  system  to  be  subject  to  the  500  ppm 
requirement  because  the  fuel  gas  system 
is  an  integral  part  of  the  process. 
Furthermore,  the  EPA's  cost  impact 
estimates  did  not  include  the  large 
monitoring,  recordkeeping,  and 
reporting  burden  of  complying  with  the 
500  ppm  limit,  or  the  leak  detection  and 
repair  requirements  for  the  hundreds  or 
thousands  of  valves,  connectors,  and 
other  equipment  associated  with  the 
refinery  fiiel  gas  system  and  the  dozens 
of  boilers  or  process  heaters  combusting 
the  refinery  fuel  gas. 

The  EPA  proposes  to  amend  40  CFR 
part  60  subpart  W  §60.482-5  to  match 
the  language  in  tixe  equivalent  section  of 
the  equipment  leaks  negotiated  rule  (40 
CFR  part  63,  subpart  H,  §63.166).  The 
language  from  the  negotiated  rule  more 
clearly  represents  the  EPA's  intentions. 
The  current  language  in  subpart  W 
requires  sampling  connection  systems  to 
be  equipped  with  a  closed  purge  system 
or  a  closed  vent  system,  The  negotiated 
rule  requires  closed  purge  sampling, 
closed-loop  sampling,  or  a  closed  vent 
system.  Closed-purge  sampling  systems 
eliminate  emissions  due  to  purging  by 
either  returning  the  purge  material 
directly  to  the  process  or  by  collecting    " 
the  purge  in  a  collection  system  which 
is  not  open  to  the  atmosphere  for 
recycle  or  disposal.  Closed-loop 
sampling  systems  also  eliminate 
emissions  due  to  purging  by  returning 
process  Huid  to  the  process  through  an 
enclosed  system  that  is  not  directly 
vented  to  the  atmosphere.  Closed  vent 
vacuum  systems  capture  and  transport 
the  purged  process  fluid  to  a  control 
device.  In  situ  sampling  systems  would 
be  exempted  from  these  regulations. 

It  is  proposed  that  paragraph  (f)  of 
§  60.482-10  of  subpart  VV  be  revised  to 
be  consistent  with  the  requirements  for 
closed  vent  systems  developed  for  the 
HON  (40  CFR  part  63,  subpart  G, 
§63.148).  These  revisions  more  clearly 
refiect  the  EPA's  intent  and  specify  the 
monitoring  and  recordkeeping  necessary' 
to  demonstrate  compliance  with  the 
requirement  to  operate  with  no 
detectable  leaks  above  500  ppmv.  For 
closed  vent  systems  constructed  of  hard- 
piping,  compliance  would  be 
determined  by  an  initial  Method  21 
inspection  and  an  annual  visual 
inspection.  Because  such  systems  are 
extremely  unlikely  to  leak,  an  annual 
Method  21  inspection  is  considered  to 
be  overly  burdensome.  For  systems 
constructed  of  ductwork,  annual 
Method  21  inspections  would  be 
required.  The  proposed  revisions 
specify-  the  time  period  for  repairs  if 
leaks  are  detected.  Provisions  are 
included  for  delay  of  repair,  equipment 
that  is  unsafe  to  inspect,  and  equipment 


that  is  difficult  to  inspect.  These 
provisions  are  very  similar  to  those 
currently  included  in  other  sections  ot 
subpart  VV  (such  as ihe  valve 
standards),  so  they  provide  consistenc:v. 

VIII.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  |58 
Federal  Register  51735  (October  4. 
1993)1  the  Agency  must  determine 
whether  the  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary' 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  fourth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulalorv 
action"  rule  because  it  will  h'ave  an 
annual  effect  on  the  economy  of  more . 
than  $100  million,  and  is  therefore 
subject  to  the  requirements  of  Executive 
Order  12866.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  document  has  been 
prepared  by  the  EPA  (ICR  No.  1692.01). 
and  a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch. 
EPA.  401  M  Street,  SW  (2136), 
Washington.  DC  20460.  or  by  calling 
(202)  260-2740.  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  4,281  hrs  per 
recordkeeper  annually.  This  includes 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
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needed,  and  compietjing  and  reviewing 
the  collection  of  information. 

Send  conunents  regarding  the  burden 
estimate  or  any  othea^asf>ect  of  this 
collection  of  information,  including 
suggestions  for  reduoing  this  burden,  to: 
(1)  Chief,  Information  Policy  Branch 
(2136),  U.S.  Environaiental  Protection 
Agency,  401  M  SUwj,  SW..  Washington, 
DC  20460:  and  (2)  thi  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  205C 
"Attention:  Desk  Of 
final  rule  will  respor 
public  comments  on 
collection  requiremeats  contained  in 
this  proposal. 

C.  Begulatory  Flexibility  Act 

The  Regulatory  Flekibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  Requires  the  EPA 
to  consider  potential  Impacts  of 
proposed  regulations  {on  small  business 
entities.  If  a  preliminary  analysis 
(known  as  the  initial  regulatory 
flexibility  analysis)  wiQuld  have  a 
significant  economic  Impact  on  a 
substantial  number  (lisuaily  taken  as  at 
least  20  percent)  of  siiall  entities,  then 
a  final  regulatory  flexibility  analysis 
must  be  prepared.      I 

Regulatory  Flexibility  Act  guidelines 
for  regulations  like  this  one  whose  start 
action  notifications  wtere  filed  before 
April  1992  indicated  mat  an  economic 
impact  should  be  considered  significant 
if  it  meets  one  of  the  roilowing  criteria: 

(1)  Compliance  incijeases  annual 
production  fosts  by  n  ore  than  5 
percent,  assuming  cos  ts  are  passed  on  to 
consumers: 

(2)  Compliance  costs  as  a  percentage 
of  sales  for  small  entities  are  at  least  10 
percent  more  than  cor  ipliance  costs  as 
a  percentage  of  sales  f  3r  large  entities; 

(3)  Capital  costs  of  ( ompnance 
represent  a  "significai  t"  portion  of 
capital  available  to  small  entities, 
considering  internal  osh  flow  plus 
external  financial  capabilities,  or 

(4)  Regulatory  requirements  are  likely 
to  result  in  closure  of  imall  entities. 

Data  were  not  readi  y  available  to 
determine  if  criteria  (1 )  and  (3)  were  met 
or  not,  so  the  analysis  focused  on  the 
other  two.  Results  hot  i  the  economic 
impact  analysis  indicate  that  potential 
closures  range  from  nc  ne  to  a  maximum 
of  seven.  The  closures  would  occur  in 
refineries  that  process  less  than  10,000 
to  20,000  barrels  of  en  ide  oil  per  day 
(refer  to  the  "Economic  Impact  Analysis- 
of  the  Regulatory  Altei  natives  for  the 
Petroleum  Refineries  I  lESHAP"  in  the 
Docket).  While  this  pe  -centage  of  net 
closures  is  less  than  2(  i  percent  of  the 
total  number  of  small  lefineries  (90),  it 
was  deemed  high  enoi  gh  for  carrying 


out  a  Regulatory  Flexibility  Analysis  on 
that  basis  alone.  Criterion  (2).  however, 
was  satisfied.  The  compliance  costs  to 
sales  ratio  for  the  small  refiners  was 
more  than  10  percent  greater  than  the 
same  ratio  calculated  for  all  other 
refiners. 

There  are  three  reasons  why  small 
entities  are  disproportionately  affected 
by  the  regulation.  The  first  is  the  fact 
that  they  tend  to  own  smaller  facilities, 
and  therefore  have  smaller  economies  of 
scale.  Because  of  the  smaller  economies 
of  scale,  per-unit  costs  of  production 
and  compliance  are  higher  fbr  the  small 
refiners  compared  to  others.  Related  to 
this  is  the  fact  that  small  refiners  have 
less  ability  to  produce  differentiated 
products.  This  ability,  called 
complexity,  increases  with  increasing 
refinery  capacity.  A  large  refinery  can 
respond  to  a  relative  increase  in 
production  costs  for  one  product  by 
increasing  production  of  a  product  now 
relatively  cheaper  to  produce,  an  ability 
most  small  refiners  rarely  enjoy. 

A  second  reason  is  they  have  fewer 
capital  resources.  Small  refineries  have 
less  ability  to  finance  the  capital 
expenditures  needed  to  purchase  the 
equipment  required  to  comply  with  the 
regulation.  The  third  is  the  difference  in 
internal  structure.  None  of  the  small 
refiners  are  vertically  or  horizontally 
integrated,  and  in  all  but  a  few  cases  are 
not  the  subsidiary  of  a  large  parent 
company.  The  small  refiners  are 
typically  independent  owners  and 
operators  of  their  lacilities,  and  most  are 
owners  of  a  single  refinery.  They  do  not 
possess  the  ability  to  shift  production 
between  different  refineries  and  have 
less  market  power  than  their  large 
competitors. 

Another  reason  why  smaller  refiners 
experience  greater  economic  impacts 
than  other  refiners  is  due  to  the  small 
industry-level  price  increases  (less  than 
1  percent  in  all  cases).  It  is  unlikely  that 
small  refiners  will  be  able  to  recover 
annualized  control  costs  by  increasing 
product  prices,  since  the  large  refiners 
will  not  be  significantly  impacted.  As 
seen  in  the  examination  of  criterion  (2), 
the  large  refiners  will  not  be 
significantly  affected  from  compliance 
with  the  regulation. 

In  calculating  the  number  of  closures, 
the  assumption  was  made  that  those 
refineries  with  the  highest  per-unit 
control  costs  were  marginal  after 
compliance  with  the  regulation.  While 
this  assumption  is  often  useful  in 
closure  analysis,  it  is  not  always  true. 
The  assumption  is  consistent  with 
perfect  competition  theory  that 
presumes  all  firms  are  price-takers.  If  a 
refiner  does  have  some  monopoly  power 
in  a  particular  market,  then  it  is  possible 


the  refiners  could  continue  to  operate 
for  some  period  while  complying  with 
the  regulation.  It  is  a  conservative 
assumption  that  likely  biases  the  results 
to  overstate  the  number  of  refinery 
closures  and  other  impacts  of  the 
proposed  regulation. 

To  mitigate  these  economic  impacts 
on  small  refiners,  the  Agency  is 
considering  whether  to  subcategorize 
and  develop  separate  MACT  floors.  As 
stated  in  section  VI. A. I.e.  comments  are 
requested  on  whether  a  basis  exists  for 
subcategorizing  small  refineries,  and  if 
so,  at  what  size,  along  with  supporting 
data  and  rationale.  In  addition,  the  EPA 
would  like  to  better  understand  the 
impact  of  the  proposed  rule  on  small 
refineries.  To  assist  the  EPA  in  assessing 
the  impact  of  the  proposed  rule  on  small 
refiners,  the  Agency  requests  comment 
with  supporting  information  on  the 
level  of  competition  between  refiners 
that  process  less  than  10,000  to  20.000 
barrels  of  crude  oil  per  day  and  the 
larger  refiners.  Moreover,  there  is 
additional  uncertainty  in  predicting  the 
economic  impact  since  the  EPA  does 
not  have  the  information  to  determine  if 
or  how  small  refineries  will  actually  be 
affected  by  the  proposed  rule.  For 
example,  they  would  not  be  affected  if 
the  HAP  emissions  are  below  the  25  ton 
per  year  cutoff  specified  in  the  statute 
or  they  are  processing  crude  oils  or 
producing  products  whose  vapor 
pressures  and  HAP  contents  are  below 
the  applicability  levels  specified  in  the 
rule.  The  EPA  seeks  comment  and  better 
information  on  these  very  small 
refineries  as  follows: 

(1)  Are  refineries  that  process  less 
than  10.000  to  20.000  barrels  per  day  of 
crude  oil  "major  sources"  as  defined  in 
section  1 12  of  the  Act? 

(2)  Are  the  HAP  contents  of  the 
process  vents  below  the  20  ppmv 
applicability  level? 

(3)  Are  the  HAP  contents  of  the 
petroleum  liquids  in  the  processing 
lines  below  the  5  percent  (by  weight) 
applicability  level  in  the  equipment  leak 
provisions? 

(4)  Are  the  true  vapor  pressures  of  the 
petroleum  liquids  in  the  storage  vessels 
below  the  1.2  psia  applicability  level? 

Supporting  data  should  be  included 
With  the  responses  to  these  questions. 

D.  Re\'iew 

This  regulation  will  be  reviewed  8 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment    - 
of  such  factors  as  evaluation  of  the 
residual  health  and  environmental  risks, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods, 
enforceability,  improvements  in 
emission  control  technology  and  health 


data,  and  the  recordkeeping  and 
reporting  requirements. 

List  of  Subjects 

40  CFR  Part  60 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Gasoline, 
Intergovernmental  relations,  Natural 
gas.  Volatile  organic  compounds. 

40  CFR  Part  63  '  [■ 

Air  pollution  control.  Hazardous 
substances.  Incorporation  by  reference. 
Petroleum  refineries.  Reporting  and 
recordkeeping  requirements. 

Dated:  )une  30, 1994. 
Carol  M.  Browner, 

Administrator. 

[PR  Doc.  94-17130  Filed  7-14-94;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

(PR  Docket  No.  94-59;  FCC  94-171J 

Automatic  Control  on  High  Frequency 
Amateur  Service  Bands 

AGENCY:  Federal  Communication.*; 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
authorize  the  use  of  automatic  control 
for  amateur  stations  transmitting  a 
digital  emission  on  the  High  Frequency 
(HF)  amateur  service  bands.  The 
proposed  rules  are  necessary  so  that 
amateur  operators  can  engage  in 
automated  digital  communications  on 
the  HF  bands  based  upon  the  packet 
radio  protocol  used  generally  by 
amateur  stations  on  other  amateur 
service  bands.  This  proposal  would  give 
better  ser\'ice  to  members  of  the  amateur 
community  because  it  would  allow 
them  to  use  automatic  control  on 
additional  amateur  service  frequencies, 
and  to  take  advantage  of  the  propagation 
characteristics  of  the  HF  bands  to 
communicate  with  other  amateur 
stations,  particularly  with  those  in  other 
countries. 

DATES:  Comments  are  due  on  or  before 
October  1, 1994.  Reply  comments  are 
due  on  or  before  November  1, 1994. 
ADDRESSES:  Federal  Communications. 
1919  M  Street,  NW.,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Cross,  Federal 
Communications  Commission.  Private 
Radio  Bureau.  Washington.  DC  20554. 
(202) 632-4964. 
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data,  and  the  recordkeeping  and 
reporting  requirements. 

ListofSubfects  j 

40  CFR  Part  60 

Environmeotal  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Gasoline. 
Intergovernmental  relations,  Natural 
gas.  Volatile  organic  compounds. 

40  CFR  Part  63  [ 

Air  pollution  control.  Hazardous 
substances.  Incorporation  by  reference. 
Petroleum  refineries.  Reporting  and 
recordkeeping  requirements. 

.     Dated:  June  30, 1994. 
Carol  M.  Browner, 

Administrator. 

|FR  Doc.  94-17130  Filed  7-14-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

[PR  Docket  No.  94-59;  FCC  94-171] 

Automatic  Control  on  High  Frequency 
Amateur  Service  Bands 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
authorize  the  use  of  automatic  control 
for  amateur  stations  transmitting  a 
digital  emission  on  the  High  Frequency 
(HF)  amateur  serv^ice  bands.  The 
proposed  rules  are  necessary  so  that 
amateur  operators  can  engage  in 
automated  digital  communications  on 
the  HF  bands  based  upon  the  packet 
radio  protocol  used  generally  by 
amateur  stations  on  other  amateur 
service  bands.  This  proposal  would  give 
better  ser\'ice  to  members  of  the  amateur 
community  because  it  would  allow 
them  to  use  automatic  control  on 
additional  amateur  service  frequencies, 
and  to  take  advantage  of  the  propagation 
characteristics  of  the  HF  bands  to 
communicate  with  other  amateur 
stations,  particularly  with  those  in  other 
countries. 

DATES:  Comments  are  due  on  or  before 
October  1, 1994.  Reply  comments  are 
due  on  or  before  November  1, 1994. 
ADDRESSES:  Federal  Communications. 
1919  M  Street,  NVV.,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Cross,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington.  DC  20554. 
(202) 632-4964. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  adopted  June  13, 
1994,  and  released  June  23, 1994.  The 
complete  text  of  this  Commission 
action,  including  the  proposed  rule 
amendments,  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  proposed  rule 
amendments,  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (ITS,  Inc.),  2100  M  Street.  NW., 
Suite  140,  Washington,  DC  20037. 

Summary  of  Notice  of  Proposed 
Rulemaking 

1.  The  variables  affecting 
communications  in  the  HF  bands  are 
highly  complex.  Establishing  and 
maintaining  a  HF  communications  link, 
therefore,  presents  operating  demands 
not  encountered  on  the  Very-High 
Frequency  (VHF)  and  higher  frequency 
bands  above  30  MHz.  To  maintain  the 
communications  link  and  avoid  causing 
interference  to  the  communications  of 
Other  amateur  stations,  the  control 
operator  constantly  monitors  the 
activity  on  the  charmel  being  used  and 
adjusts  the  station's  transmitting 
parameters  as  needed.  Because  the 
presence  of  the  control  operator  has 
been  imperative  for  proper  operation  on 
the  HF  bands,  automatic  control  of  an 
amateur  station  that  is  transmitting  on 
these  bands  has  not  been  authorized. 

2.  In  1986,  the  Commission  indicated 
an  interest  in  authorizing  automatic 
control  of  amateur  stations  transmitting 
digital  communications  in  the  HF  band. 
In  this  regard,  the  Commission  noted 
that  a  feasibility  study  planned  by  The 
American  Radio  Relay  League.  Inc. 
(ARRL)  would  be  helpful  in  determining 
if  any  rule  changes  were  necessary  to 
prevent  interference  to  and  from  other 
amateur  service  communication. 

3.  The  proposed  rules  allow  an 
amateur  service  licensee  to  use 
automatic  control  of  amateur  stations  in 
the  HF  bands,  with  the  safeguards 
recommended  by  the  petitioners.  This 
proposal  would  make  the  transmission 
of  data  and  RTTY  emission  types 
practical  and  effective. 

4.  It  also  proposed  to  authorize 
automatic  control  for  stations 
transmitting  data  and  RTTY  emission- 
types  on  specific  subbands,  and  it 
proposed  to  authorize  communications 
between  a  locally  or  remotely  controlled 
station  and  an  automatically  controlled 
station  on  any  frequenc>'  where  data  and 


RTTY  emission  types  are  otherwise 
authorized. 

5.  These  proposed  rules  are  intended 
to  facilitate  the  development  of  digital 
communications  on  the  HF  amateur 
service  bands.  Comments  are  invited  on 
the  entire  proposal. 

6.  The  proposed  rules  are  set  forth  at 
the  end  of  this  document. 

7.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
specified  in  the  Commission's  Rules^ 
See  generally^!  CFR  1.1202. 1.1203, 
and  1.1206(a). 

8.  In  accordance  with  Section  60r)(b) 
of  the  Regiilatory  Flexibility  Act  of 
1980.  5  use  §  605(b),  the  Commission 
certifies  that  the  proposed  rules  would 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities 
because  the  amateur  stations  that  are  the 
subject  of  this  proceeding  would  not  be 
authorized  to  transmit  any 
communications  where  the  station 
licensee  or  control  operator  has  a 
pecuniary  interest  S6?e§  97.113(a)(3). 

9.  This  Notice  of  Proposed  Rule 
Making  and  the  proposed  rule 
amendments  are  issued  under  the 
authority  of  Sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  USC  §§  154(i)  and  303(r) 

10.  A  copy  of  this  Notice  of  Proposed 
Rule  Making  will  be  forwarded  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  97 

Automatic  control.  Radio. 

Federal  Communications  Comnussion. 
LaVera  F.  Marshall, 

Acting  Secretary. 

Proposed  Rules 

Part  97  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  4S  Stat.  1066. 1082,  as 
amended;  47  U.S.C.  154.  303.  Interpret  or 
apply  48  Stat.  1064-1068, 1081-1105.  as 
amended:  47  U.S.C.  151-155.  301-609, 
unless  otherwise  noted.  ^ 

2.  Section  97.109  is  amended  by  ' 
revising  paragraphs  (d)  and  (e)  to  read 

as  follows: 

§97.109    Station  control. 

(d)  When  a  station  is  being  J 

automatically  controlled,  the  control      i 

i 
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operator  need  not  be  at  the  control 


point.  Only  stations 
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specifically 


designated  elsewher^  in  this  Part  may 
be  automatically  cor  trolled.  Automatic 
control  must  cease  u  x)n  notification  by 
an  EIC  that  the  station  is  transmitting 
improperly  or  causir  g  harmful 
interference  to  other  stations.  Automatic 
control  must  not  be  lesumed  without 


prior  approval  of  the 
(e)  No  station  may 


controlled  while  trarsmitting  third 
party  communications,  except  a  station 


transmitting  a  RTTY 
All  messages  that  are 
originate  at  a  station 
or  remotely  control It^ 

3.  New  §97.221  is 
follows: 


or  data  emission. 

retransmitted  must 

that  is  being  locally 

d. 

added  to  read  as 


§97.221 
station. 


Automaticall  i  controlled  digital 


(a)  This  rule  sectio  i  does  not  apply  to 
an  auxiliary  station, ;  i  beacon  station,  a 
repeater  station,  an  e  Jrth  station,  a  space 
station,  or  space  {ele<  ommand  station. 

(b)  A  station  may  h  e  automatically 
controlled  while  transmitting  RTTY  or 
data  emissions  on  th(  1 6  m  or  shorter 
wavelength  bands,  ai  d  on  the  28.120- 
18.189  MHz.  24.925-  24.930  MHz, 
21.090-100  MHz,  18,105-18.110  MHz, 
14.0950-14.0995  MHz,  14.1005-14-112 


VIHz,  7.100-7.105 
MHz  segments. 


MHz.  10.140-10.150 
MHz,  or  3.620-3.635 

(c)  A  station  may  b;  automatically 
controlled  while  transmitting  A  RTTY 
or  data  emission  on  a  ny  other  frequency 
authorized  for  such  e  mission  types 
provided  that: 

(1)  The  station  is  re  spending  to 
fnterrogation  by  a  sta  i 
remote  control;  and 

(2)  No  transmi.ssioi|  from  the 
automaticallv  control  ed  station 


EIC 

be  automatically 


ion  under  local  or 


occupies  a  bandwidth  of  more  than  500 
Hz. 

[FR  Doc.  94-16882  Filed  7-14-94;  8:45  am] 

BIUJNG  COOC  S712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

[Docket  ^lo.  921232-2332;  t.O.  092192B] 

Threatened  Fish  and  Wildlife;  Listing 
of  the  Gulf  of  Maine  Population  of 
Hart)or  Porpoise  as  Threatened  under 
the  Endangered  Species  Act 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

summary:  NMFS  is  reopening  the 
comment  period  on  the  proposed  rule  to 
list  Gulf  of  Maine  (GME)  harbor 
porpoise  to  allow  public  comment  on 
the  population  status  of  harbor  porpoise 
following  the  receipt  of  new  data  and 
information  on  the  1990-93  bycatch 
rates, 

DATES:  Comments  must  be  received  by 
August  11,  1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Director,  Office  of 
Protected  Resources,  1335  East-West 
Highway,  Room  8268,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Payne  or  Margot  Bohan,  301/ 
713-2322. 


SUPPLEMENTARY  INFORMATION:  On 
January  7. 1993,  NMFS  proposed  to 
designate  the  GME  population  of  harbor 
porpoise  as  threatened  under  the 
Endangered  Species  Act  (ESA).  The 
final  determination  on  the  proposed 
rule  to  list  harbor  porpoise  was 
extended  at  58  FR  59230  on  November 
8, 1993,  to  allow  for  analysis  of  the  1993 
bycatch  data  prior  to  final 
determination.  At  that  time,  NMFS  also 
stated  that  it  would  reopen  the  comment 
period  following  completion  of  these 
analyses.  Therefore,  NMFS  announces 
that  it  is  reopening  the  comment  period 
on  the  proposed  rule  to  allow  for  public 
review  and  comment  on  the  1993 
bycatch  estimates,  as  well  as  on  the 
1990-92  estimates  that  were  adjusted 
following  comments  received  at  a 
February  1994  workshop  on  the  status 
of  harbor  porpoise  in  the  GME. 

The  final  1990-93  bycatch  estimates 
consider  those  harbor  porpoise  that  are 
taken  in  the  gillnets,  but  fall  out  of  the 
net  as  the  nets  are  being  hauled  back 
onto  the  vessel,  and  as  a  result  have  not 
been  included  in  bycatch  estimates  to 
date.  This  has  resulted  in  an  increase  in 
previously  released  bycatch  estimates 
for  1990, 1991,  and  1992  by  21  percent, 
20  percent,  and  33  percent,  respectively. 
These  bycatch  estimates  and 
proceedings  from  the  1994  harbor 
porpoise  workshop  are  available  upon 
request  (see  ADDRESSES). 

Dated:  July  11.  1994. 
William  W.  Fox,  Jr..  PhJ)„ 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

IFR  Doc.  94-17180  Filed  7-12-94;  10:59  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

July  11,  1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from;  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202) 
690-2118. 

Extension 

•  Economic  Research  Service 
Survey  of  State  Farm  Credit  Programs 
Annually 

State  or  local  governments;  103 

responses;  47  hours 
Patrick  J.  Sullivan,  (202)  219-0719 

•  Farmers  Home  Administration 

7  CFR  1956-B,  Debt  Settlement— Farmer 
Programs  and  Housing 

FmHA  1956-1 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Small  businesses  or 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

July  11.  1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s).  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202) 
690-2118. 

Extension 

•  Economic  Research  Service 
Survey  of  State  Farm  Credit  Programs 
Annually 

State  or  local  governments;  103 

responses:  47  hours 
Patrick  J.  Sullivan,  (202)  219-0719 

•  Farmers  Home  Administration 

7  CFR  1956-B.  Debt  Settlement— Farmer 
Programs  and  Housing 

FmHA  1956-1 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Small  businesses  or 


organizations;  29,900  responses: 
14.825  hours 
lack  Holston,  (202)  720-9736 

•  National  Agricultural  Statistics 
Service 

Supplemental  Qualification  Statement 

On  occasion 

Individuals  or  households;  180 

responses;  540  hours 
Larry  Gambrell,  (202)  720-5778 

•  Agricultural  Marketing  Service 
Winter  Pears  Grown  in  Oregon, 

Washington,  and  California — 
Marketing  Order  No.  927 
FV-118,  FV-119,  FV-120 
Recordkeeping;  On  occasion;  Biennially 
Farms;  Businesses  or  other  for  profit: 

5,556  responses; 
3,595  hours 
Teresa  L.  Hutchinson.  (503)  326-2724 

•  National  Agricultural  Statistics 
Service 

Honey  Survey 

Annually 

Farms;  9,000  responses;  1,500  hours 

Larry  Gambrell,  (202)  720-5778 

Revision 

•  Farmers  Home  Administration 

7  CFR  1942-K,  Emergency  Community 

Water  Assistance  Grants 
FmHA  1942-31 
On  occasion 
State  or  local  governments;  Non-profit 

institutions;  Small  busiensses  or 

organizations;  1,050  responses:  1,200 

hours 
Jack  Holston,  (202)  720-9736 

•  Rural  Development  Administration 
Armual  Survey  of  Farmer  Cooperatives 

and  Questionnaire  to 
Identify  Farmer  Cooperatives 
ACS-13. 14-A,  S,  C,  D,  E.  H 
On  occasion;  Annually 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  2.510 

responses;  1,185  hours 
Jack  Holston,  (202)  720-9736 

•  Agricultural  Marketing  Service 
Olives  Growm  in  California,  Marketing 

Order  No.  932 
Recordkeeping;  On  occasion;  Monthly 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

16.998  responses;  4,742  hours 
Carolyn  Thorpe.  (202)  720-8139 

Reinstatement 

•  Food  and  Nutrition  Service 
Target  for  Income  and  Eligibility 

Verification  System 
Recordkeeping;  Annually 


Individuals  or  households;  State  or  local 
governments;  53  responses;  786.537 
hours 

Ed  Speshock.  (703)  305-2383 

Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 

(FR  Doc.  94-17158  Filed  7-14-94:  8:45  ami 

BILUNG  CODE  341(MM 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-066-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Ser\ice,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  four  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340.  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  publit 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW.,  | 

Washington,  DC,  between  8  a.m.  and       1 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  apphcation  are  requested  to 
call  ahead  on  (202)  690-2817  to 
faciUtate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
hsted  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits.  BBEP.  APHIS. 
USDA,  room  850,  Federal  Building. 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,(301)436-7612. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
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Pests  or  Which  The  re  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  I  be  United  States 
certain  genetically  i  ingineered 


Application  No. 


94-161-01 


94-166-01 


94-167-01,  renewal 
mit    92-037-07. 
on  05-18-92. 

94-168-01   


per- 
iisued 


Done  in  VVashingtoi 
July  1994. 

William  S.  Wallace, 

Acting  Administrator, 
Health  Inspection 

IFRDoc.  94-17248 

WLUNG  CODE  34tO-)4-P 


Animal  and  Plant 
7-14-94;  8:45  am] 


Ser  'ice. 
Fi  ed 


Soil  Conservation 


Pecos  River  Native 
Restoration  Projeci 


AGENCY 

USDA. 

ACTION:,Noticeofa 
significant  impact. 


SUMMARY:  Pursuant 


of  the  National  Env  ronmental  Policy 
Act  of  1969.  the  Council  on 


Environmental  Qua 


organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 


the  importation  of  interstate  movement 
of  a  regulated  article. 

Piu^uant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Applicant 


Du  Pont  Agricultural  Prod- 
ucts. 

Mycogen  Corporation 


Upjohn  Company 


Calgene,  Incorporated 


Date  re- 
ceived 


6-10-94 
6-15-94 

&-16-94 

6-17-94 


Organisms 


Canola  plants  genetically  engineered  to 
express  altered  genes  affecting  seed 
fatty  acid  composition. 

Alfalfa  plants  genetically  engineered  to 
express  a  gene  from  Bacillus 
thuringiensis  (Bt)  for  resistance  to 
coleopteran  insects. 

Melon  plants  genetically  engineered  to 
express  resistance  to  cucurrlber  mo- 
saic  virus,  watermelon  mosaic  virus  2, 
and  zucchini  yellow  mosaic  virus. 

Canola  plants  genetically  engineered  to 
express  oil  modfication  genes. 


Field  test  location 


Arizona. 


California,  Idaho,  Wiscorv 
sin. 


Arizona,  California. 


Arizona.  Florida. 


.DC,  this  nth  dav  of 


Service 


Riparian 
Eddy  County,  NM 


Soil  Conservation  Service, 
indingof  no 


to  Section  102(2)(C) 


ity  Regulations  (40 


CFR  Part  1500),  anc  the  Soil 
Conservation  Servi<  e  Rules  (7  CFR  Part 
650),  the  Soil  Conservation  Service,  U.S. 
Department  Of  Agriculture,  gives  notice 
that  an  environmen  al  impact  statement 
is  not  being  prepare  d  for  the  Pecos  River 
Native  Riparian  Res  toration  Project. 
Eddy  County,  New  »>lexico. 
FOR  FURTHER  INFORM  ATION  CONTACT: 
Thomas  A.  Weber,  I  Itate 
Conservationist,  So  1  Conservation 
Service,  517  Gold  Avenue  SW.,  room 
3301,  Albuquerque,  NM  87102-3157. 
Telephone  (505)  76i  ►-3277. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  ac  tion  indicates  that 
the  project  will  not  ::ause  significant 
local,  regional,  or  ni  itional  impacts  on 
the  environment.  A  ;  a  result  of  these 


findings.  Thomas  A 


Weber,  State 


Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  purpose  is  to  demonstrate 
effective,  economical,  and 
environmentally  sound  management  of 
saltcedar  invaded  land  in  the  project 
area.  The  action  includes  a  combination 
of  herbicide,  mechanical,  and  vegetative 
management  of  saltcedar  stands  within 
the  project  area  that  will  protect  soil, 
water,  air,  plant,  animal,  cultural,  and 
human  resource  and  will  correct 
resource  problems  associated  with  the 
invasion  of  saltcedar. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  various  Federal, 
State,  and  local  agencies  and  interested 
parties.  A  limited  number  of  copies  of 
the  FONSI  are  available  to  fill  single 
copy  requests  at  the  above  address.  The 
environmental  assessment  has  had  a  45- 
day  review  by  concerned  Federal,  State, 
and  local  agencies  and  interested 
parties.  Basic  data  developed  during  the 
environmental  assessment  is  on  file  and 
may  be  reviewed  by  contacting  Thomas 
A.  Weber. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  July  7,  1994. 
Thomas  A.  Weber. 
State  Conservationist. 
|FR  Doc  94-17181  Filed  7-14-94;  8:45  am] 

WLUNG  COOE  1410-16-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of 
Antidumping  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  duty  orders  and  findings 
with  June  anniversary  dates.  In 
accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews.  The  Department 
also  received  requests  to  revoke  in  pari 
two  antidumping  duty  orders. 

EFFECTIVE  DATE:  July  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
telephone:  (202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a)(1993),  for  administrative 
reviews  of  various  antidumping  duty 
orders  and  findings  with  June 
anniversary  dates.  The  Department  also 


Federal  Register  / 


received  timely  requests  to  revoke  in 
part  the  antidumping  duty  orders  on 
polyethylene  terephthalate  fihn  from  the 
Republic  of  Korea  and  Japan. 


Ant 


Brazil: 
Frozen  Concentrated  Orange  Juice,  A-351-605 

Citrovita  Industrial  S.A.'  

Certain  Maneat)le  Cast  Iron  Pipe  Fittings.'  A-35 

Fundicao  Tupy,  S.A 

Canada: 
Oil  Country  Tubular  Goods,  A-1 22-506 

IPSCO,  Inc 

Colombia: 
Certain  Fresh  Cut  Flowers,  A-301-602 

Floras  Santana' 

France: 
Large  Power  Transformers,  A-427-030 

Jeumont  Schneider  Transformateurs 

Germany: 
Higtv-Tenacity  Rayon  Filament  Yam.  A-428-81C 

Akzo  Faser  AG 

Italy: 
Large  Power  Transformers.  A-475-031 

Tamini  Costruzioni  Elettromeccaniche 

Japan: 

Antifriction  Bearings  (Other  than  Tapered  Roller 

Nihon  KJ.,  K.K.'  

Certain  ForWitt  Trucks,  A-588-703 

Nissan  Motor  Company,  Toyota  Motor  Corpon 
Fishnetting  of  Man-Made  Fibers,  A-58&-029 

Yamaji  Fishing  Net  Co.,  Ltd 

Industrial  Belts,  A-588-807 

Mitsuboshi  Belting,  Ltd.  Nakamichi  Corporatior 
Large  Power  Transformers,  A-588-032 

Fuji  Electric  Co..  Ltd 

Polyethylene  Terephthalate  Film.  Sheet  and  Strij 

Nippon  Magphane  Co.,  Ltd.,  Teijin,  Ltd..  Toray 
Roller  Chain,  Other  than  Btcycie,^  A-688-028 

Dakk)  Kogyo.  Enuma  Chain.  Hitachi  Metals  ... 
New  Zealand: 
Fresh  Kiwifruit.  A-6 14-801 

New  Zealand  Kiwifruit  Marketing  Board 

Taiwan: 
Certain  Stainless  Steel  Butt-WeW  Pipe  Fittings,  fi 

TaChen ;... 

The  People's  Republic  of  China: 
Axes/Adzes;  Bars/Wedges;  Hammers/Sledges;  P 

Fujian  Machinery  &  Equipment  Import  &  Expo 
tion  (SMC) 

All  oXher  export 
Spartders,  A-570-804 
Guangxi  Native  Produce  Import  and  Export  Co 

All  ott)er  expof 
Romania: 
Tapered  Roller  Bearings  and  Parts  Thereof.  Finis 
Tectwoimportexport 

All  other  exp 
The  Republic  of  Korea: 
Polyethytene  Terephthalate  Film.  Sheet  and  Stnp 
Cheil  Synthetics.  Inc.,  Kolon  Industries,  Inc.,  Sk 

'  Inadvertency  omitted  from  prevkxjs  initiatkxi  not! 

2  This  is  a  correctwn  to  59  FR  24683,  published  S 

3  This  is  a  con'ection  to  the  amendment  for  59  FI 
should  have  read  as  follows:  Th»s  is  an  amendmer 
hamnwrs/sJedges,  and  picks/mattocks  from  the  Peo 
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received  timely  requests  to  revoke  in 
part  the  antidumping  duty  orders  on 
polyethylene  terephthalate  fihn  from  the 
Republic  of  Korea  and  Japan. 


Initiation  of  Reviews 

In  accordance  with  section  19  CFR 
353.22(c).  we  are  initiating 
administrative  reviews  of  the  following 


antidumping  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  not  later  than  June  30. 
1995. 


Antidumping  duty  proceedings 


05/01/93-04^30^4 


Brazil: 
Frozen  Concentrated  Orange  Juice,  A-351-605 

Citrovita  Industrial  S.A.' 
Certain  Malteat)te  Cast  Iron  Pipe  Fittings,'  A-351-505 
Fundicao  Tupy,  S.A. 
Canada: 
Oil  Country  Tubular  Goods,  A-1 22-506 
IPSCO,  Inc 
Colombia: 
Certain  Fresh  Cut  Flowers,  A-301-602 
Flores  Santana ' 
France: 
Large  Power  Transformers,  A-427-030 

Jeunxxit  Schneider  Transformateurs „.... 

Germany:  V " 

High-Tenacity  Rayon  Filament  Yam,  A-428-810. 

Akzo  Faser  AG 

Italy:  "'" " 

Large  Power  Transformers,  A-475-031 

Tamini  Costruzioni  Elettromeccaniche  

Japan:  " 

Antifriction  Bearings  (Other  than  Tapered  Roller  Bearings)  and  Parts  Thereof  A-588-«04 

Nihon  K.J.,  K.K.'  

Certain  Fofklift  Trucks,  A-588-703  " " 

Nissan  Motor  Company,  Toyota  Motor  Corporation,  Toyo  Umpanki  Company  Ltd 
Fishnetting  of  Man-Made  Fibers,  A-58&-029 

Yamaji  Fishing  Net  Co.,  Ltd 

Industrial  Belts,  A-58&-807  " """ " ' " 

Mitsuboshi  Belting,  Ltd.  Nakamichi  Corporation 

Large  Power  Transformers,  A-588-032  

Fuji  Electric  Co..  Ltd 

Polyethylene  Terephthalate  Film,  Sheet  and  Strip,  A-588^i4 ' 

Nippon  Magphane  Co.,  Ltd.,  Teijin,  Ltd..  Toray  Industries.  Inc 

Roller  Chain.  Other  than  Bicycle.^  A-688-028  

Daido  Kogyo.  Enuma  Chain.  Hitachi  Metals 

New  Zealand:  " 

Fresh  Kiwifruit,  A-61 4-801 

New  Zealand  Kiwifruit  Marketing  Board 

Taiwan:  "" • 

Certain  Stainless  Steel  Butt-Weld  Pipe  Fittings,  A-583-816 

Ta  Chen ;. 

The  People's  Republic  of  China:  

Axes/Adzes;  Bars/Wedges;  Hammers/Sledges;  Picks/Mattocks,3  A-570-803 

""IwfSMCr^^  *  Equipment  Import  &  Export  Corporatkxi  (FMEC)  Shandong  Machinery  Import  &  Export  Corpora 

All  other  exporters  of  hand  tools  are  conditkinalty  covered  by  ttiis  review 
Sparklers.  A-570-a04  . 

Guangxi  Native  Produce  Import  and  Export  Company „  |    06/01/93-05/31/94 

All  other  exporters  of  sparklers  are  conditionally  covered  by  this  review, 
Romania: 

Tapered  Roller  Bearings  and  Parts  Thereof.  Finished  and  Unfinished.  A-485-601 
Tectmoimportexport 


05/01/93-04/30/94 


06/01 /93-05/31.'94 


03/01/93-02/28/94 


06/01/93-05/31/94 


06/01/93-05/31-'94 


06/01/93-05/31/94 


05/01/93-04/30/94 
06/01/93-05/31/94 
06/01/93-05/31/94 
06/01/93-05/31/94 
06A)1/93-O5/31/94 
06/01/93-05/31/94 
04/01/93-03/31/94 


06/01/'93-05/3l/94 


12/23/92-05/31/94 


02/01/93-01/31/94 


All  other  exporters  of  TRBs  are  condrtionafly  covered  by  this  review. 
The  Reput)iic  of  Korea: 
Polyethylene  Terephthalate  Film,  Sheet  and  Strip,  A-580-814 
Cheil  Synthetics.  Inc.,  Kolon  Industries.  Inc..  SKC  Umited,  STC  Corporation 


06/01/93-05/31/94 


06^)1/93-05/31/94 


'  Inadvertently  omitted  from  previous  initiation  notice. 

2This  is  a  correction  to  59  FR  24683,  published  May  12,  1994,  for  roHer  chain  from  Japan  The  firms  initiated  should  have  read  as  stated  here 

3Th|s  is  a  correction  to  the  amendment  for  59  FR  30770.  publ«hed  June  15.  1994  jSr  harrt  too^f^om  he  PRcX^u^lS   iS^rS 

Si^j;^  ^il°^j2^'J^J!.  ^  amendment  of  the  March  14,  1994,  initiation  notice  (59  FR  1 1768  rovemg  aTei^oi  tS^S^ 

hammers/sledges,  and  picksMwttocks  from  the  People's  Republic  of  China:  i~i  w»ct«rj  j«c;vduzw,,  oarvweoges. 
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Federal  Register 


Interested  partiet  must  submit 
applications  for  disclosure  under 
administrative  prol  ective  orders  in 
accordance  with  li 

These  initiations 
in  accordance  with 


Tariff  Act  of  1930.  i  is  amended  (19 


19CFR3.'53.22(r)(l) 


U.S.C.  1675(a))  anc 
and  353.25(c)(2). 

Dated:  July  11. 199- 

Joseph  A.  Spetrini, 

Deputy  Assistant  Seci^taryfor  Compliance. 
irR  Doc.  94-17279  Fi  ed  7-14-94;  8 Ah  am) 

BILUNG  CODE  3510-OS-M 


l.'.temational  Trado  Administration 

[A-475-059] 


Pressure  Sensitive 


CFR  353.34(b). 
and  this  notice  are 
section  751(a)  of  the 


l'3ly  Final  Results  ( if  Antidumping  Duty 
Administrative  Rev  ew 


;  Adin 


AGENCY:  Import 
International  Trade lAd 
Department  of  Comfnerce 

ACTION:  Notice  of 
Antidumping  Duty 
Review. 


Fiial 


Resuhs  of 
\dmini.strative 


dump 


CO  .'ers 


SUMMARY:  On  April 
Department  of  Comtierce 
preliminary  results 
review  of  the  anti 
pressure  sensitive  plastic 
Italy.  The  review 
NAR^and  the  f>erio( 
through  September 
were  no  shipments 
merchandise  during 
review,  we  determine 
margin  for  NAR  to 
rate  NAR  received  i 
rfjview. 


3,  1994,  the 

published  the 
)f  its  administrative 
ing  finding  x)n 

tape  from 
one  exporter, 
October  1, 1992 
10. 1993.  Since  there 

the  subject 
the  period  of 
that  the  dumping 
1.24  percent,  the 
its  most  recent 


(if 


hi 


EFFECTIVE  DATE:  hi  ly 

FOR  FURTHER  INFORMJkTION 
Todd  Peterson  or  Thjomas 
Office  of  Antidumpi 
Import  Administrat 
Trade  Administratiofi 
of  Commerce,  14th 
Constitution  Avenu 
DC  20230;  telephom 
482-3814.  respectiv 

Background 


On  April  13.  1994 
Commerce  (the  Deps 
the  preliminary  resu 
its  administrative  rei 
antidumping  duty  fi 
sensitive  plastic  tap€ 
56110).  The  Depart 
completed  this  adm 
accordance  with 
Act  of  1930.  asame 


Plastic  Tape  From 


inistratron/ 
ministration, 


15,  1994. 

CONTACT: 
Futtner. 
ig  Compliance, 
)n.  International 
.  U.S.  Department 
$treet  and 
,  N'W.,  Washington, 
(202) 482-4195  or 

Iv. 


the  Department  of 

rtment)  published 

ts(59FRl7513)of 

iew  of  the 

ding  on  pressure 

from  Italy  (42  FR 

has  now 
istrative  review  in 

751  of  the  tariff 
njled  (the  Tariff  Act). 


nent 


seel  ion 


Scope  of  the  Review 

Imjjorts  covered  by  the  review  are 
shipments  of  pressure  sensitive  plastic 
tape  measuring  over  1%  inches  in  width 
and  not  exceeding  4  miles  in  thickness, 
classifiable  under  item  numbers 
3919.10.20  and  3919.90.50  of  the 
Harmonized  Tariff  Schedules  (HTS). 
HTS  item  numbers  are  provided  for 
convenience  and  for  Customs  purposes. 
The  written  descrpitions  remain 
dispositive. 

Final  Results  of  Review 

The  Department  received  no 
comments  on  its  preliminary  results. 
Therefore,  we  have  assigned  NAR  the 
rate  applicable  to  it  firom  its  most  recent 
administrative  review  as  the  estimated 
cish  deposit  rate.  This  rate  is  1.24 
percent. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehou.se, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
^1 )  the  cash  deposit  rate  for  the 
reviewed  firm  will  be  that  firm's  rate 
established  in  the  final  resuhs  of  this 
administrative  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
any  review,  or  the  original  less-than- 
fair-value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate, 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise  and  (4)  the  "all  other" 
rate  for  purposes  of  this  review  will  be 
12.66  percent,  the  "new  shipper"  rate 
established  in  the  first  notice  of  final 
results  of  administrative  review,  (48  FR 
3ri6a6,  August  5,  1983)  as  decided  in 
FloracI  Trade  Council  v.  United  States. 
Slip  op.  93-79  and  Federal-MognJ 
Corporation  and  the  Torrington 
Companv  V.  United  States.  Slip  Op.  93- 
83.  . 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevent  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  resuh  in  the 
Secretary' 's  presumption  that 
reimbursement  of  antiduinpong  duties 


occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  remainder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversation  to  judicial 
protection  order  is  hereby  requested. 
Failure  to  comply  with  regulations  and 
the  terms  of  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
oftheTariffAct  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  luly  9,  1994. 

Susan  G.  E.s.sennan, ' 

Assistant  Secretary  for  Import 
Administration. 

IFK  Doc.  94-17278  Filed  7-14-94;  8.45  a'm| 

BILUNG  CODE  SSIO-OS-M 


Exemption  of  Foreign  Air  Carriers  . 
From  Customs  Duties  and  Taxes; 
Request  for  Finding  of  Reciprocity 
(Abu  Dhabi,  Bahrain,  Oman,  and  Qatar) 

Notice  is  hereby  given  that  the 
Department  of  Commerce  is  undertaking 
to  determine,  pursuant  to  sections  309 
and  317  oftheTariffAct  of  1930,  as 
amended  (19  U.S.C.  1309  and  1317), 
whether  the  Governments  of  Abu  Dhabi, 
Bahrain,  Oman,  and  Qatar,  allow 
customs  duties  exemptions  to  aircraft  of 
U.S.  registry  in  connection  with 
international  commercial  operations  „ 
substantially  reciprocal  to  those 
exemptions  granted  in  the  United  Slates 
to  airt;raft  of  foreign  registry.  The  basis 
of  this  undertaking  is  the  request  ofthe 
Government  of  Bahrain  on  behalf  of 
Gulf  Air  Company,  G.S.C.,  for  a  finding 
of  such  reciprocity  effective  June  1, 
1994. 

The  Tariff  Act  of  1930,  as  amended, 
provides  exemptions  for  aircraft  of 
foreign  registry  from  payment  of  import 
duties  on  the  import  of  supplies  into  the 
United  States  for  such  aircraft  in 
connection  with  their  international, 
commercial  operations.  "Supplies"  as 
used  in  this  context  cover  a  wide  range 
of  articles  used  by  aircraft  in 
international  operations,  including  fuel 
and  lubricants,  spare  parts,  consumable 
supplies,  and  ground  handling  and 
support  equipment.  These  exemptions 
are  allowed  upon  a  finding  by  the 
Secretary  of  Commerce,  or  his  designee, 
and  communicated  to  the  Secretary  of 
the  Treasury,  that  such  country  allows, 
or  will  allow,  "substantially  reciprocal- 
privileges"  to  aircraft  of  U.S.  registry 


with  respect  to  import  of  supplies  into 
that  country. 

interested  parties  are  invited  to 
,  submit  their  views  and  comments 
concerning  this  matter  in  writing  to  Mr. 
Jude  Kearney,  Deputy  Assistant 
Secretary  for  Service  Industries  and 
Finance.  Room  1128,  U.S.  Department 
of  Commerce.  Washington.  DC  20230. 
All  submissions  should  be  made  in  five 
copies  and  should  be  received  no  later 
than  thirty  (30)  days  following  the 
publication  of  this  notice. 

Copies  of  sAl  written  comments 
received  will  be  available  for  public 
inspection  between  the  hours  of  8:30 
a.m.  and  5:00  p.m.  Monday  through 
Friday  in  the  Freedom  on  Information 
Records  Inspection  Facility, 
International  Trade  Administration. 
Room  4102.  U.S.  Department  of 
Commerce.  Washington,  IX; 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Alford,. Office  of  Service 
Industries.  International  Trade 
Administration.  Room  1112.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  or  telephone  (202)  482-5071. 

Dated:  July  n.  1994 
Jude  Kearney, 

Deputy  Assistant  Secretary  for  Ser\ice 
Industries  and  Finance.  '  '    . 

(FR  Doc.  94-17154  Filed  7-14-94;  8:45  ami 

BILUNG  CODE  351(>-DR-M 


United  States-Canada  Free-Trade 
Agreement,  BInational  Panel  Reviews; 
Notice  of  Decision  of  Panel 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section. 
International  Trade-Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  decision  of  panel. 

SUMMARY:  On  June  14. 1994  the 
binational  Panel  issued  its  decision  in 
the  review  of  the  final  determination 
made  by  the  Deputy  Minister  of 
National  Revenue  (Customs,  Excise  and 
Ta.xation)  respecting  Certain  Cold- 
Rolled  Steel  Sheet  Originating  in  or 
Exported  from  the  United  States  of 
America.  The  fiinational  Secretariat 
assigned  Secretariat  File  No.  CDA-93- 
1904-08  to  this  matter. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein.  United  States 
Secretary,  Binational  Secretariat.  Suite 
2061. 14th  and  Constitution  Avenue. 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19bf  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
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with  respect  to  import  of  supplies  into 
that  country. 

(fiterested  parties  are  invited  to 
.  submit  their  views  and  comments 
concerning  this  matter  in  writing  to  Mr 
Jude  Kearney,  Deputy  Assistant 
Secretary  for  Service  Industries  and 
Finance,  Room  1128.  U.S.  Department 
of  Commerce.  Washington.  DC  20230. 
All  submissions  should  be  made  in  five 
copies  and  should  be  received  no  later 
than  thirty  (30)  days  following  the 
publication  of  this  notice. 

Copies  of  £tll  written  comments 
received  will  be  available  for  public 
inspection  between  the  hours  of  8:30 
a.m.  and  5.00  p.m.  Monday  through 
Friday  in  the  Freedom  on  Information 
Records  Inspection  FaciUty. 
International  Trade  Administration. 
Room  4102,  U.S.  Department  of      .  -' 
Commerce,  Washington,  IXl 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Alford.. Office  of  Ser\'ice 
Industries,  International  Trade 
Administration,  Room  1112,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  or  telephone  (202)  482-5071. 

Dated:  July  11.  1994. 
|ude  Kearney, 

Deputy  Assistant  Secretary- for  Senice 
Industries  and  Finance.  '  '    . 

IFR  Doc.  94-17154  Filed  7-14-94;  8:45  ami 

BILUNG  C0D€  351(>-D«Mll  *'. 


United  States-Canada  Free-Trade 
Agreement,  Binational  Panel  Reviews; 
Notice  of  Decision  of  Panel 

agency:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section. 
International  Trade-Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  decision  of  panel. 

SUMMARY:  On  June  14.  1994  the 
binational  Panel  issued  its  decision  in 
the  review  of  the  final  determination 
made  by  the  Deputy  Minister  of 
National  Revenue  (Customs,  Excise  atid 
Ta.xation)  respecting  Certain  Cold- 
Rolled  Steel  Sheet  Originating  in  or 
Exported  from  the  United  States  of 
America.  The  Binational  Secretariat 
assigned  Secretariat  File  No.  CDA-93- 
1904-08  to  this  matter. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein.  United  States 
Secretary,  Binational  Secretariat.  Suite 
2061. 14th  and  Constitution  Avenue. 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  bf  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 


determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Revievv-is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  dutv  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement! 
which  came  into  force  on  January  1 . 
1989.  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30. 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  Rules  were  amended  and  a 
consolidated  -version  of  the  amended 
Rules  was  published  in  the  Federal 
Register  on  June  15,  1992  (57  FR  26698). 
The  Rules  were  further  amended  ahd 
published  in  the  Federal  Register  on 
February  8, 1994  (59  FR  5892).  The 
panel  review  in  this  matter  will  be 
conducted  in  accordance  with  these 
Rules,  as  amended.  . 

Background 

In  the  June  14, 1994  decision,  the 
binational  panel  affirmed  in  part  and 
remanded  in  part  the  investigating 
authorities'  final  determination.  The 
binational  panel  instructed  the 
investigating  authority  to  provide  its 
Determination  on  Remand  within  90 
days  of  the  panel  decision  (bv 
September  12. 1994). 

Dated:  July  8,  1994. 
Caratina  L.  Alston, 

Deputy  U.S.  Secretary.  \'AFTA  Secretariat. 
IFR  Doc.  94-17277  Filed  7-14-94;  8:45  am] 

BILUNG  CODE  351(MaT-M 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews:  Notice  of  Completion 
of  Panel  Review 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat.  United  States  Section, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Completion  of  Panel 
Review  of  the  final  determination  made 
by  the  Canadian  International  Trade 
Tribunal  respecting  Certain  Flat  Hot- 
Rolled  Carbon  Steel  Sheet  Products 


Originating  in  or  Exported  from  the 
United  States  of  America  is  completed. 
(Secretariat  File  No.  CD A-93-1 904-07) 

SUMMARY:  This  notice  is  effective  June 
30. 1994,  the  31st  day  following  the  date 
on  which  the  responsible  Secretary 
issued  the  Notice  of  Final  Panel  Action 
FOR  FURTHER  INFORMATION  CONTACT; 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat.  Suit*- 
2061. 14th  Street  and  Constitution 
Avenue.  Washington.  DC  20230.  (202) 
482-5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  dutv  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January-  1 . 
1989.  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  ReiieHs 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30. 
1988  (53  FR  53212).  The  Rules  were 
amended  and  published  in  the  Federal 
Register  on  December  27.  1989  (54  FR 
53165).  The  Rules  were  amended  and  a 
consolidated  version  of  the  amended 
Riiles  was  pubhshed  in  the  Federal 
Register  on  June  15,  1992  (57  FR  26698) 
The  Rules  were  further  amended  and 
published  in  the  Federal  Register  on 
Februarj'  8,  1994  (59  FR  5892).  The 
panel  review  in  this  matter  was 
conducted  in  accordance  with  these 
Rules,  as  amended. 

Background 

On  May  18,  1994.  the  binational  panel 
affirmed  the  investigating  authority  s 
determination  respecting  Certain  Flat 
Hot-Rolled  Carbon  Steel  Sheet  Products 
Originating  in  or  Exported  from  the 
United  States  of  America.  No  Request 
for  an  Extraordinary  Challenge 
Committee  has  been  filed  with  the 
responsible  Secretary.  Therefore, 
pursuant  to  subrule  80(b)  of  the  Article 
1904  Panel  Rules,  this  Notice  of 
Completion  is  effective  on  June  30. 
1994.  the  31st  day  following  the  date  on 
which  the  responsible  Secretary  issued 
the  Notice  of  Final  Panel  Adion. 
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Dated:  ]uly  8. 1994 
CaraliiM  L.  AistMi, 

Deputy  U.S.  Secretaiy : 
IFRDoc.  94-17276 
BlUmG  CODE  3si«-<:t-« 
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Minority  Business  Devefopment 
Agency  i 

Business  Oeve<op#>ent  Center 
Applications:  Indi^iapolis,  Indiana 
MSA  (Service  Areal 


agency:  Minority 
Development  Agency 
action:  Notica 


Qusiness 

.  Commerce. 


SUMMARY:  In  accorc  ance  with  Executive 
Order  11625  and  li  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  Its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  )eriod  (12  months) 
from  January  1,  19S  5  to  December  31, 
1995  is  estimated  al  $198,971.  The 
application  must  in  ;lude  a  minimum 
cost-share  of  15%  o  the  total  project 
cost  through  non-F«  deral  contributions. 
Cost-sharing  contril  utions  may  be  in  the 
form  of  cash  contril  utions,  chent  fees, 
in-kind  contributioi  is  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Indianapolis,  Indiai  a  geographic  service 
area.  The  award  nui  nber  of  this  MBDC 
will  be  05-10-9500  l-Ol. 

The  funding  instr  iment  for  this 
project  will  be  a  coc  perative  agreement. 
Competition  is  oper  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  locaJ  gove  nments,  American 
Indian  tribes  and  ed  ucational 
institutions. 

The  MBDC  progr?  m  provides  business 
development  servia  ts  to  the  minority 
business  communit;  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  ( nd.  MBDC  funds 
organizations  to  idei  itify  and  coordinate 
public  and  private  s  jctor  resources  on 
behalf  of  minority  ii  dividuals  and 
firms;  to  offer  a  full  ange  of 
management  and  te<  hnical  assistance  to 
minority  entreprene  irs;  and  to  serve  as 
a  conduit  of  informa  Lion  and  assistance 
regarding  minority  I  usiness. 

Applications  will  )e  evaluated  on  the 
following  criteria:  tfc  e  experience  and 
capabilities  of  the  fii  m  and  its  staff  in 
addressing  the  need: ;  of  the  business 
community  in  gener  il  and,  specifically, 
the  special  needs  of  ninority 
businesses,  individu  als  and 
organizations  (50  po  nts);  the  resources 
available  to  the  firm  in  providing 
business  developmeit  services  (10 
points);  the  firm's  ap  proach  (techniques 


and  methodologies)  to  performing  the 
work  requirements  inchided  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDC.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibiUty  of  the  application,  and 
the  determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDC 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  applicant  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  chent  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  cubninating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDC  based  on  such  factors  as  the 
MBIX^'s  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  appfications 
is  August  31,  1994.  Appfications  must 
be  postmarked  on  or  before  August  31, 
1994. 

ADDRESSES:  Chicago  Regional  Office,  55 
E.  Monroe  Street,  Suite  1406,  Chicago, 
Illinois  60603,  (312)  353-0182. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega,  Regional  Director,  Chicago 
Regional  Office,  telephone  (312)  353- 
0182. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  A  pre-bid 
conference  will  be  held  on  August  2, 


1994,  at  10  a.m.  at  the  Federal  Building, 
575  North  Pennsylvania  Street, 
Conference  Room  284,  Indianapolis, 
Indiana.  Questions  concerning  the 
preceding  information  can  be  answered 
by  the  contact  person  in  Chicago 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
Chicago  Regional  Office  address. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verlial  assurance 
that  an  applicant  may  have  received, 
there  is  no  obhgation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  cost.  Awards  under  this  program 
shall  be  subject  to  all  Federal  laws,  and 
Federal  and  Departmental  regulations, 
pohcies,  and  procedures  applicable  to 
Federal  financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
appUcant  have  been  convicted  of  or  are 
presently  facing  charges  such  as  fiaud, 
theft,  perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
coooerative  agreement.  Examples  of 
some  of  the  conditions  which  may  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  imsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporitng  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
la^y. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 


Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CI>-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  tlie  related  section  of 
the  certification  form  prescribed  above. 
applies. 

Drug-Free  Workplace-— Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies.  , 

Anti'Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropr^ted  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying."  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
shoufd  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award    . 
document. 

Buy  American-Made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  any  equipment  or  products 
authorized  to  be  purchased  with 
funding  provided  under  this  program 
must  be  American-made  to  the 
maximum  extent  feasible  in  accordance 
with  Public  Law  103-121.  Sections  606 
(a)  and  (b). 

\  1.800  Minority  Business  Developroeht- 
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Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debannent, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26.  Section 
105)  are  subject  to  15  CFR  Part  26, 
■'Nonprocurement  Debarment  and 
Suspension"  and  tlie  related  section  of 
the  certification  form  prescribed  above. 
applies. 

Drug-Free  Workplace-— Granlees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F.  "Govemraentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies.  , 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28.  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropr^ted  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
rj)ntracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosvue  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28.  Appendix  B. 

lawer  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying,"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
shoufd  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
rKXZ  in  accordance  with  the .    ' 
instructions  contained  in  the  award   . 
document. 

Buy  American-Made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  any  equipment  or  products 
authorized  to  be  purchased  with 
funding  provided  under  this  program 
must  be  American-made  to  the 
maximum  extent  feasible  in  accordance 
with  Public  Law  103-121.  Sections  606 
(a)  and  (b). 

1 1.800  Minority  Business  Development - 
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Dated:  July  11, 1994. 
David  Vega, 

Regional  Director,  Chicago  Regional  Of/ice 
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Business  Development  Center 
Applications:  Houston  MBDC  ID.  No. 
06-10-95001-01 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program 
The  total  cost  of  performance  for  the 
first  budget  period  (12  months)  from 
January  1,  1995  to  December  31.  1995  is 
estimated  at  $499,839.  The  application 
must  include  a  minimum  cost-share  of 
15%  of  the  total  project  cost  through 
non-Federal  contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Houston. 
Texas  geographic  service  area. 

T!ie  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  piovidos  business 
development  services  to  tlie  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end.  MPTv\  Tunds 
organization^  to  identify  aiid  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  offer  a  full  range  of  management 
and  technical  assistance  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically. 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
•available  to  the  firm  in  providing 
business  development  services  (10 
points):  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 


assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
categor\'  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  appUcant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDC  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  costs 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35"/<) 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
MBDCs  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  August  27,  1994. 

Applications  must  be  postmarked  on 
or  before  August  27.  1994. 
ADDRESSES:  Dallas  Regional  Office,  1 100 
Commerce  Street,  Room  7B23.  Dallas,    . 
Te.xas  75242,  (214)  767-8001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobby  Jefferson.  Acting  Regional 
Director.  Dallas  Regional  office, 
telephone  (214)  767-8001. 

A  pre-bid  conference  will  be  held  on 
August  9. 1994,  in  the  Eari  Cabell 
Federal  Building,  Room  7B23, 1100 
Commerce  Street,  Dallas,  Texas  at  10:00 
a.m. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006.  Questions 
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concemii^  the  preo^ag  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre- Award  Cosfs-t-Appli cants  are 
hereby  notrQed  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  solely  at  their  own  risk  of  not  being 
reimbursed  by  the  Oovemment. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  m^y  have  received, 
there  is  no  obligation  on  the  obligation 
on  the  part  of  the  Department  of 
Commerce  to  cover  pre-award  costs. 
Awards  under  this  program  shall  be 
subject  to  all  Federa  laws,  and  Federal 
and  Departmental  a  gulations,  policies, 
and  procedures  app  icable  to  Federal 
Rnancial  assistance  iwards. 

Outstanding  Acca^ant  Receivable — No 
award  of  Federal  fmids  shall  be  made  to 
an  applicant  who  ha  s  an  outstanding 
delinquent  Federal  (  ebt  until  either  the 
deUnquent  account  s  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  i  atisfactory  to  the 
Department  of  Comi  lerce  are  made. 

Name  Check  Folic  y — All  non-profit 
and  for-profit  app  lie  ants  are  subject  to  a 
name  check  review  ]  )rocess.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associati  sd  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  crir  linal  charges  such 
as  fraud,  theft,  preju^  or  other  matters 
which  significantly  i  eflect  on  the 
applicant's  manager)  lent  honesty  or 
financial  intergrity. 

Award  Terminatic  n — The 
Departmental  Grant;  Office  may 
terminate  any  grant/  cooperative 
agreement  in  whole  jr  in  part  at  any 
time  before  the  date  af  completion 
whenever  it  is  deten  lined  that  the 
award  recipient  has  ailed  to  comply 
with  the  conditions  )f  the  grant/ 
cooperative  agreerae  nt.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirement: ;;  unsatisfactory 
performance  of  the  h  ©DC  work 
requirements;  and  re  porting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  ii  iflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements- 'A  false  statement 
on  an  application  foi  Federal  financial 
assistance  is  ground!  for  denial  or 
termination  of  funds ,  and  grounds  for 
possible  punishmen  by  a  fine  or 
imprisonment  as  pre  vided  in  18  U.S.C. 
1001. 

Primary  Applicam  Certifications— A\l 
primary  applicants  r  >ust  submit  a 
completed  FormCI>-511,  "Certification 


Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Dnig-Free 
Workplace  Requirements  and 
Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  apphcations/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
IXXZ  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  any  equipment  or  products 
authorized  to  be  purchased  with 
funding  provided  under  this  program 
must  be  American-made  to  the 
maximum  extent  feasible  in  accordance 
with  Public  Law  103-121,  Sections  606. 
(a)  and  (b). 

1 1.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 


Dated:  July  11, 1994. 
Bobby  Jeflierson, 

Acting  Regional  Director.  Dalias  Regional 

Office. 

[PR  Doc.  94-17189  Fil«d  7-14-94:  8:45  am) 

BtLUNG  CODE  3S1»-avM 


Nationai  Oceanic  and  Atmospheric 
Administration 

p.D.  070794A] 

Western  Pacific  Fishery  Management 
Council;  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council's  (Council) 
Scientific  and  Statistical  Committee 
(SSC)  will  hold  meetings  on  July  27-28, 
1994,  in  the  Iris  Room  of  the  Pagoda 
Hotel,  1525  Rycroft  Street,  Honolulu, 
HI;  telephone:  (808)  941-6611.  The 
meetings  will  begin  at  8:30  a.m.  and  end 
at  5:00  p.m.  each  day. 

The  SSC  will  discuss,  and  may  make 
recommendations  to  the  Council 
regarding  the  following  topics: 

(1)  Pelagic  Fisheries  Research 
Program,  including  fishing  industry  and 
vessel  economics  projects; 

(2)  Regional  plan  for  cultural,  social, 
and  economic  research; 

(3)  Draft  regulations  for  Hawaii 
humpback  whale  national  marine 
sanctuary; 

(4)  Research  results  on  Northwestern 
Hawaiian  Islands  bottomfish  fisheries; 

(5)  1993  annual  reports  and 
recommendations  for  bottomfish  and 
pelagics; 

(6)  NMFS  biological  opinion 
regarding  turtles  and  longlines; 

(7)  SSC  mission  and  charge;  and 

(8)  Other  business  as  required. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Covmcil,  1164  Bishop  Street.  Suite  1405, 
Honolulu,  HI  96813;  telephone:  (808) 
522-8220. 

SUPPLEMENTARY  INFORMATK)N:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  telephone  (voice 
only)  (808)  522-8220,  at  least  10  days 
prior  to  the  meeting  date. 


Date*  July  1. 198*. 
David  S.  Ondn, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Niationai 
Marine  Fisheries  Service. 

|FR  Doc.  94-17261  Filed  7-14-94;  8:45  amj 
BILUNG  CODE  3510-22-^ 

P.O.  0707946] 

Western  Pacific  Fishery  Management 
Council;  Me^ng 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

s 

SUMMARY:  The  Western  Pacific  Fishery 

Management  Councira  (Council)  Vessel  u 

Monitoring  System  (VMS)  Committee  c 

will  hold  a  meeting  on  July  29,.  1994,  at  ci 

the  Pacific  Ocean  Producers  conference  r 

room,  965-B  North  Nimitz  Highway,  i 

Honolulu,  HI;  telephone:  (808)  537-  e 

2905.  The  meeting  will  begin  at  1:30  c 

p.m.  and  will  end  at  3:30  p.m.  fi 

The  Committee  will  review,  and  may  n 
make  recommendations  to  the  Council 

regarding  implementation  of  the  Hawaii  n 

longline  VMS  program,  including:  y 

(a)  Proposed  regulations,  ri 

(b)  Software  and  hardware  n 
development,  b 

(c)  Equipment  procurement,  t< 

(d)  Vendor  certification  and  training, 

(e)  Installation  timetable,  n 

(f)  Unresolved  operational  details  fi 
such  as  signal  masking,  and  is 

(g)  Other  topics  as  necessary. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  M.  Simonds,  Executive  Director,         g 
Western  Pacific  Fishery  Management  ii 

Council.  1164  Bishop  Street,  Suite  1405, 
Honolulu,  HI  96813;  telephone:  (808)  o 

522-8220. 

Dated:  July  11,  1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries  /-, 

Conservation  and  Management  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-17262  Filed  7-14-94;  8:45  amj 
BILUNC  CODE  3S10-22-F 

[ID.  070794q 

Western  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTiONr  Notice  of  public  meeting. 

SUMMARY:  The  Western  P&cific  Fishery 
-Management  Council  (Council  J  and  its 
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Date*  July  1. 198*.  _     - 
David  S.  Oesdn, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Ntitionai 
Marine  Fisheries  Stervice. 

|FR  Doc.  M-17261  Filed  7-14-94,  8:45  am) 

BILLING  CODE  351»-22-^ 

p.D.  07079481 

Western  Paciftc  Fishery  ManagemoU 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  PaciJBc  Fishery 
Management  Council^a  (Council)  Vessel 
Monitoring  System  (VMS)  Committee 
will  hold  a  meeting  on  July  29,.  1994,  at 
the  Pacific  Ocean  Producers  conference 
room,  965-B  North  Nimitz  Highway, 
Honolulu,  HI;  telephons:  (808)  537- 
2905.  The  meeting  will  begin  at  1:30 
p.m.  and  will  end  at  3:30  p.m. 

The  Committee  will  review,  and  may 
make  recommendations  to  the  Council 
regarding  implementation  of  the  Hawaii 
longline  VMS  program,  including: 

(a)  Proposed  regulations, 

(b)  Software  and  hardware 
development, 

(c>  Equipment  procurement, 

(d)  Vendor  certification  and  training, 

(e)  Installation  timetable, 

(f)  Unresolved  operational  details 
such  as  signal  masking,  and 

(g)  Other  topics  as  necessary. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  Suite  1405, 
Honolulu,  HI  96813;  telephone:  (808) 
522-8220. 

Dated:  July  11,  1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-17262  Filed  7-14-94;  8:45  am) 
BiLUNC  CODE  3S10-22-F 

[ID.  070794q 

Western  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTiONr  Notice  of  public  meeting. 

summary:  The  Western  P&cific  Fishery 
-Management  Council  (Council^and  its 


standing  committees  will  hold  meetings 
on  August  3-5,  1994,  at  the  Royal  Kona 
Resort,  75-5852  Alii  Drive,  Kailua- 
Kona,  HI;  telephone:  (800)  774-5662. 
The  meetings  will  begin  at  9:00  ajn.  and 
end  at  5:00  p.m.  each  day.  Standing 
Committees  will  meet  in  the  Resolution 
Room  on  August  3.  and  the  full  Council 
will  meet  in  the  Alii  Surf  Room  on 
August  4—5. 

The  Council  will  discuss,  and  may 
take  action  on,  the  following  topics: 

(1 )  Activities  of  scienti  fie , 
management,  and  enforcement  agencies; 

(2)  NMFS  biological  opinion 
regarding  turtles  and  longlines; 

(3)  Draft  regulations  for  Hawaii 
humpback  whale  national  marine 
sanctuary; 

(4)  Pelagic  fisheries  research  and 
management,  including  NMFS  longline 
observer  program;  Coimcil  request  for 
designation  as  the  lead  Council  for 
management  of  Pacific  pelagic  species, 
Hawaii  fishing  industry  and  vessel 
economics  project,  economic 
characteristics  of  the  Hawaii  charterboat 
fishery;  1993  annual  report  and 
recommendations; 

(5)  Bottomfish  fishery'  research  and 
management,  including  Northwestern 
Hawaiian  Islands  (NWHI)  catch 
reporting  system.  State  of  Hawaii 
management  of  Main  Hawaiian  Islands 
bottomfish,  1993  annual  report  and 
recommendations; 

(6)  Crustacean  fishery  research  and 
management,  including  status  of  stocks, 
fishery  prospects  and  quota  for  the  1994 
NWHI  lobster  season; 

(7)  Native  fishing  rights; 

(8)  Joint  Interior-Commerce  working 
group  to  review  Federal  fishery  poKcy 
in  the  Pacific; 

(9)  Federal  definition  of  recreational/ 
commercial  fishermen; 

(10)  Magnuson  Act  reauthorization; 

(11)  Western  Pacific  Fisheries 
Information  Network  funding; 

(12)  Possible  changes  to  Statement  of 
Organization,  Practices,  and  Procedures 
related  to  conflict  of  interest; 

(13)  Administrative  matters;  and 

(14)  Other  business  as  required. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Regional  Fishery 
Management  Council,  1164  Bishop 
Street,  Suite  1405,  Honolulu,  HI  96813; 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabihties.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  telephone  (voice 
only)  (806)  522-8220.  at  least  10  days 
prior  to  the  meeting  date. 


Dated:  July  8. 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  an^  Maaagement,  Natiamyl 
Marine  Fisheries  Service. 

(FR  Doc  94-17263  Fitod  7-14-94:  8:45  am) 

BILUNG  CODE  3$10-22-F 

p.D.  070894A] 

Western  PacMic  Fohefy  Rianagement 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Regions} 
Fishery  Management  Council's  ad  hoe 
working  group  to  review  Federal 
fish^es  pohcy  in  the  Pacific,  as  it 
afi^ects  U.S.  insular  areas,  will  hold  a 
meeting  on  July  28-29, 1994,  in  the 
Lieutenant  Governor's  Conference  Roon> 
of  the  Leiopapa  A.  Kamehameha 
Building  (State  Office  Tower,  Room 
1402),  235  South  Beretania  Street, 
Honolulu,  HI;  telephone:  (808)  522- 
8220.  The  meeting  will  begin  at  9:00 
a.m.  and  end  at  5:00  p.m.  each  day. 

The  working  group  will  discuss  and 
may  make  recommendations  regarding 
the  following  topics: 

(a)  Magnus«i  Act  reauthorization, 
including  domestic  and  foreign  fishing 
fees,  indigenous  fishing  rights, 
cooperative  enforcement,  and  islands' 
abilities  to  take  a  greater  role  in  the 
regional  negotiations  and  management 
of  their  respective  Exclusive  Economic 
Zones: 

(b)  Nicholson  Act  exemptions; 

(c)  Islemd  authority  over  non-Kviag 
resources; 

(d)  Marine  Research; 

(e)  NMFS  funding; 

(f)  Competitive  fisheries  trade  issues; 

(g)  American  Samoa  tuna  cannery  tax 
payments; 

(h)  Histamine  testing  of  tima 
shipments; 
(i)  Aouaculture  development;  and 
(j)  Otner  business  as  reqiiired. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Regional  Fishery 
Management  Council,  1164  Bishop 
Street,  Suite  1405,  Honolulu,  HI  96813; 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretadon  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  telephone  (voice 
only)  (808)  522-8220,  at  least  10  days 
prior  to  the  meeting  date. 


3G168 


Dated:  July  11. 19^4 
David  S.  Crestin, 

Acting  Director.  Offii 
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(FR  Doc.  94-17264  Filed  7-14-94;  8:45  ami 
BILLING  COOC  3S10-22-f 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 


Procurement  List  proposed  Additions 

for  Purchase  From 
nd  or  Severely 


AGENCY:  Committed 
People  Who  Are  B 
Disabled. 

ACTION:  Proposed  j^dditions  to 
Procurement  List. 


employing  persons 


have  other  severe  c  isabilities 


COMMENTS  MUST  BE 
BEFORE:  August  15 


SUMMARY:  The  Con  mittee  has  received 
proposals  to  add  tc  the  Procurement  List 
commodities  and  s  jrvices  to  be 
furnished  by  nonprofit  agencies 


who  are  blind  or 


RECEIVED  ON  OR 
1994. 


ADDRESSES:  Comm  ttee  for  Purchase 
From  People  Who  ,KTe  Blind  or  Severely 
Disabled.  Crystal  S  }uare  3,  Suite  403, 
1735  Jefferson  Dav:  s  Highway, 
Arlington.  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INF  5RMATI0N:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provii  le  interested  persons 
an  opportunity  to  s  ibmit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions ,  all  entities  of  the 
Federal  Govemmer  t  (except  as 
otherwise  indicate< )  will  be  required  to 
procure  the  commc  dities  and  services 
listed  below  from  n  onprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  d  sabilities. 

I  certify  that  the  I  allowing  action  will 
not  have  a  significa  fit  impact  on  a 


substantial  number 


The  major  factors  considered  for  this 
certification  were: 


1.  The  action  wil 


of  small  entities. 


not  result  in  any 


additional  reportin  „  recordkeeping  or 
other  compliance  n  quirements  for  small 
entities  other  than  1  le  small 
organizations  that  v  rill  furnish  the 
commodities  and  s4rvices  to  the 
Government. 

2.  The  action  doe  >  not  appear  to  have 
a  severe  economic  i  mpact  on  current 
contractors  for  the  qommoditios  and 
services. 


3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Marker.  Tut)e  Type 

7520-01-383-7924 

7520-01-383-7929 

NPA:  Dallas  Lighthouse  for  the  Blind.  Inc, 
Dallas,  Texas. 
Printing  and  Binding  "En  Garde"  Newsletter 

7690-0O-NSH-0079 

(Requirements  for  the  Government  Printing 
Office.  New  York.  NY) 

NPA:  Consolidated  Industries  of  Greater 
Syracuse.  Inc.  Syracuse.  New  York. 

Services 

Grounds  Maintenance,  V'andenberg  Air  Force 

Base.  California 
NPA:  Santa  Maria  Association  for  the 
Retarded.  Santa  Maria,  California. 
janitorial/Custodial.  )ohn  F.  Shea  Federal 

Building,  777  Sonoma  Avenue,  Santa 

Rosa,  California 
NPA:  Goodwill  Industries  of  the  Redwood 
Empire,  Santa  Rosa,  California. 
Janitorial/Custodial,  U.S.  Post  Office. 

Courthouse  and  Customs  House.  301 

Simonton  Street.  Key  West.  Florida 
NPA:  Brevard  County  Community 
Achievement  Center.  Inc.,  Rockledge, 
Florida. 
Janitorial/Custodial,  Federal  Law 

Enforcement  Training  Center,  Building 

252  and  Outdoor  Ranges,  Glynco, 

Georgia 

NPA:  Goodwill  Industries  of  the  Coastal 
Empire.  Inc.,  Savannah,  Georgia. 
Janitorial/Custodial,  Landrum  Federal 

Building  and  U.S.  Post  Office.  Jasper, 

Georgia 

NPA:  Burnt  Mountain  Center.  Jasper, 
Georgia. 

Janitorial/Custodial.  U.S.  Cu,stomhouse, 
Savannah.  Georgia 

NPA:  Goodwill  Industries  of  the  Coastal 
Empire.  Inc..  Savannah.  Georgia. 
Janitorial/Custodial.  Federal  Building.  U.S. 
Post  Office  and  Courthouse.  Valdosta. 
Georgia 
NPA:  Goodwill  Industries  of  South 
Georgia.  Albany.  Georgia. 


Janitorial/Custodial.  Red  Rock  Canyon 
Visitor  Center.  Red  Rock  National 
Conservation  Area.  Las  Vegas.  Nevada 
NPA:  Opportunity  Village  Association  for 

Retarded  Citizens.  Las  Vegas.  Nevada. 

Janitorial/Custodial.  Federal  Complex. 
Raleigh.  North  Carolina 
NPA:  Goodwill  Industries  of  East  Central 

North  Carolina.  Durham.  North  Carolina. 

Janitorial/Custodial,  Charles  E.  Kelly  Support 
Facility,  Oakdale,  Pennsylvania 
NPA:  Hancock  County  Sheltered 

Workshop,  Weirton.  West  Virginia. 

Janitorial/Custodial.  Davis  Federal  Building. 
Memphis.  Tennessee 

NPA:  Lakeview  Center.  Inc.,  Pensacola, 
Florida. 

Janitorial/Minor  Maintenance,  Lennon 
Federal  Building  and  U.S.  Courthouse, 
Wilmington,  North  Carolina 

NPA:  Nev/  Hanover  Workshop, 
Wilmington,  North  Carolina,  ■ 
Beverly  L.  Milkman, 
Executive  Director 
(PR  Doc.  94-17280  Filed  7-14-94;  8:45  am| 

BILLING  COOE  6820-33-M 


Procurement  List  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  15,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Cr>'stal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 

--1 


substantial  number  of  small  entities. 
The  major  £u:tors  considered  Jor  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  comphance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  fumiih  the 
commodities  to  the  GovemmenL 

2.  The  acticHi  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  GovemmenL 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  iavits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
cormection  witb  the  conunodities 
proposed  for  addition  to  the 
Procurement  List. 

Coniments  on  this  certification  are 
invited.  Commeaters  ^ould  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  Listed: 

Transparency  Film.  Xenjgraphic 

753'0-00-NIB-0099  [6W  x  11"  Qear) 
7530-00-NIB-OlOO  (a>A"  x  11"  Red,  Blue. 

Green.  Yellow) 
7530-00-NIB-OlOl  (8  W  x  11"  Clear  w/ 

strip) 

NPA:  Industries  of  the  Blind.  Inc.. 
Greensboro.  North  Carolina. 
Bererly  L.  MiOcman, 
Executive  Director. 

!FR  Doc.  94-17281  Filed  7-14-94;  8:45  am) 
B4LUNG  COOE  SS20-3»-P 


Procurement  Ust  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Pro<::urement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  conunodities  and 
services  to  be  fiimished  by  nonprofit 
agencies  en^Ioying  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  BATE:  August  15, 1994. 
ADDRESSES:  Comnaittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1 735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  \fiikman  (703)  603-7740. 
SUPPLEKIEffrAHY  MFORMATKM:  On  April 
15  and  May  27, 1994,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  pubhshed  notices 
(59  F.R.  18104  and  27538)  of  proposed 
additions  to  the  Procurement  List. 


substantial  number  of  small  entities. 
The  major  £u:tckrs  consickred  fcr  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  comptiance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  GovemmenL 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 
O'Day  Act  (41  U.S.Q  46Hl8c)  in 
cormecUon  with  the  conunodities 
proposed  for  addition  to  the 
Procursinent  LiSit. 

Comments  on  this  certification  are 
invited.  Commenters  ^ould  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

TraQsparency  Film.  Xenjgraphic 

753G)-00-NIB-0099  [8W  x  11"  Qear) 
7530-00-NIB-OlOO  (a'/j"  x  11"  Red,  Blue. 

Green,  Yellow) 
7530-00-NlB-OlOl  [BWx  11"  Clear  w7 

strip) 

NfPA:  Industries  of  the  Blind.  Inc., 
Greensboro,  North  Carolina. 
De»gily  L.  Milkman, 
Executive  Director. 

!FR  Doc.  94-17281  Filed  7-14-94;  8:45  am) 
BILUNG  CODE  eS20-33~f> 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Pro<:m^ment 
List. 
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SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  BATE:  August  15, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  oc  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1 735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  IMFORKUTIOH  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARt  MFORMATION:  On  April 
15  and  May  27, 1994,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  pubHshed  notices 
(59  F.R.  18104  and  27538)  of  proposed 
additions  to  the  Procurement  List. 


After  consideration  of  the  material 
presented  to  it  ctmceming  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additiorre  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  (hat  the  commodities  and 
services  listed  below  are  sirrtaWe  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  wiU 
not  have  a  significant  impact  on  a 
substantial  number  of  anall  entities. 
The  major  factors  considered  for  this 
certification  were; 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping-or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  4B-^l8c)  in 
connection  with  the  coimnodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

-    Accordingly,  the  following 
commodities  and  services  are  hereby  " 
added  to  the  Procurement  List: 

Commodities 

AdbesixT  Tape,  Surgical 

6510-01-370-^099 

6510-00-926-8882  (Requirenienfs  for  the  VA 
only) 

6510-00-926-8883  (Requirements  for  the  VA 

only> 
6510-O1-370-41Q0 
6510-01-368-2659 
6510-01-368-2660 
6510-01-285-3896 
6510-01-284-5110 
6510-01-107-0223 
6510-01-060-1639 

Services 

Food  Service  Attendant,  Arizona  Nalional 
Guard,  Tucson  Air  National  Guard  Base. 
Tucson,  ArizQDa 

Janitorial/Custodial.  Hazard  Park  U.S.  Army 
Reserve  Center,  Los  Angeles,  California 

This  action  does  not  affect  current 
contracts  awarded  pwior  to  the  effective 


date  of  this  addition  or  options 

exercised  under  those  contracts. 

Beveriy  L.  Minanan, 

Executive  Director. 

[FR  Doc.  94-17282  Filed  7-14-94;  8:45  amj 

BILUNG  COOE  6820-33-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMIfUSTRATlON 

NATK)NAL  AERONAUTICS  AND 
SPACE  ADMINtSTRATION 

[CMS  Control  Ho.  9000-01 T5;  FAR  Case  91- 

20] 

Clearance  Request  for  NotificatJoo  of 
Ownership  Changes 

AGENCtES:  Department  of  Defense  tDOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0115). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Notification  of 
Ownership  Changes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Allowable  costs  of  assets  are  limited 
in  the  event  of  change  in  ownership  of 
a  contractor.  The  Government  often 
does  not  receive  adequate  and  timely 
notice  of  this  event. 

B.  Annual  Reportu^  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  at 
1  hour  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  lOOi 
responses  per  respondent.  1:  total 
annual  responses,  100;  preparation 
hours  per  response,  1;  and  total 
response  burden  hours,  100. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
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,  including 
this  burden,  to 
FAR 
Streets  NW.,  room 
20405.  and  to  the 
of  Information 
Office  of 
Washington, 


collection  of  informa  ion 
suggestions  for  reduc  ng 
General  Services  Adipinistration 
Secretariat.  18th  &  F 
4037,  Washington.  Dt 
FAR  Desk  Officer,  Office 
and  Regulatory  Affai 
Management  and  Buc^get 
DC  20503. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordHeeping  burden  is 
estimated  as  follows:  feecordkeepers. 
100;  hours  per  recordkeeper.  .25;  and 
total  recordkeeping  burden  hours,  25. 
OBTAINING  COPIES  OF  f*ROPOSALS: 
Requester  may  obtainj  copies  of  0MB 
applications  or  justi filiations  from  the 
General  Services  Adn  linistration.  FAR 
Secretariat  (VRS).  room  4037, 
Washington.  DC  204C5,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0115.  FAR  case  91-20. 
Notification  of  Owneiship  Changes,  in 
all  correspondence. 

Dated:  July  11.1994. 
Beverly  Fayson. 

FAR  Secretariat. 

|FR  Doc.  94-17227  Filc4  7-14-94;  8:45  ami 

BILUNG  COOe  «820-34-M 


FEDERAL  ENERGY  flEGULATORY 

COMMISSION 

[Docket  No.  EG94-75-0lD0.  et  al.; 

Entergy  Power  Development 
Corporation,  et  al.;  E  ectric  Rate  and 
Corporate  Regulatioa  Filings 


July  11,1994. 

Take  notice  that  th( 
ha\-e  been  made  withhhe 


1 .  Entergy  Power  Dev  elopment 
Corporation 

IDocket  No.  EG94-75-o4ol 

On  July  6. 1994.  En 
Development  Corporc  t 
("Applicant"),  900  S. 
Suite  210,  Little  Rock 
filed  with  the  Federal  Energy 
Commission  an  appli 
determination  of 
generator  status  pursi|ant 
the  Commission's 

Applicant,  a  Delawkre 
wholly-owned  by  Ent  jrgy 
registered  holding  coi  npany 
meaning  of  Section  2(  a)(12) 
Public  Utility  Holdin] 
1935.  In  Richmond 
L.P.,  et  al.,  62  FERC 
Entergy  Power  Develi^pment 
FERC  161,344  (1994) 
determined  that  Applicant 
wholesale  generator, 
intends  to  indirectly 


■  exer  ipt 


following  filings 
Commission: 


ergy  Power 
ion 

Shackleford  Road, 
Arkansas.  72211. 
Regulatory 
ation  for 
wholesale 
to  part  365  of 
lations. 
corporation,  is 
Corporation,  a 
within  the 
of  the 
Company  Act  of 
er  Enterprises, 
,157  (1993),  and 
Corp.,  67 
the  Commission 
is  an  exempt 
,  Applicant  now 
<  iwn  or  operate,  or 
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both  own  and  operate,  the  generating 
and  transmission  facilities  currently 
owned  by  Empresa  de  Ceneracion 
Electrica  de  Lima.  S.A..  a  nationally 
owned  Peruvian  corporation.  These 
facilities  consist  of  five  hydroelectric 
generating  facilities  and  one  thermal 
generating  facility  having  a  combined 
total  installed  capacity  of  692.6  MW  and 
approximately  576  Km  of  transmission 
lines,  which  operate  as  radial  lines  to 
interconnect  and  deliver  energy  from 
the  generating  units  to  the  national  grid 
in  Peru. 

Comment  date:  July  28. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noticg.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Entergy  EDEGEL  II,  Inc. 

(Docket  No.  EG94-76-000) 

On  July  6,  1994,  Entergy  EDEGEL  II, 
Inc.  ("Applicant"),  900  S.  Shackleford 
Road,  Suite  210,  Little  Rock,  Arkansas, 
72211,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Applicant,  a  Delaware  corporation,  is 
wholly-owned  by  Entergy  Power 
Development  Corporation,  a  registered 
holding  company  within  the  meaning  of 
Section  2(a)(12)  of  the  Public  Utility 
Holding  Company  Act  of  1935. 
Applicant  intends  to  indirectly  own  or 
operate,  or  both  own  and  operate,  the 
generating  and  transmission  facilities 
currently  owned  by  Empresa  de 
Ceneracion  Electrica  de  Lima.  S.A.,  a 
nationally  owned  Peruvian  corporation. 
These  facilities  consist  of  five 
hydroelectric  generating  facilities  and 
one  thermal  generating  facility  having  a 
combined  total  installed  capacity  of 
692.6  MW  and  approximately  576  Km  of 
transmission  lines,  which  operate  as 
radial  lines  to  interconnect  and  deliver 
energy  from  the  generating  units  to  the 
national  grid  in  Peru. 

Comment  date:  July  28, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Entergy  EDEGEL  I.  Inc. 

(Docket  No.  EG94-77-OOOJ 

On  July  6.  1994,  Entergy  EDEGEL  I, 
Inc.  ("Applicant"),  900  S.  Shackleford 
Road,  Suite  210,  Little  Rock,  Arkansas, 
72211,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 


Applicant,  a  Delaware  corporation,  is 
wholly-owned  by  Entergy  Power 
Development  Corporation,  which  in 
turn  is  wholly-owned  by  Entergy 
Corporation,  a  registered  holding 
company  within  the  meaning  of  Section 
2(a)(12)  of  the  Public  Utility  Holding 
Company  Act  of  1935.  Applicant 
intends  to  indirectly  own  or  operate,  or 
both  own  and  operate,  the  generating 
and  transmission  facilities  currently 
owned  by  Empresa  de  Ceneracion 
Electrica  de  Lima,  S.A.,  a  nationally 
owned  Peruvian  corporation.  These 
facilities  conSst  of  five  hydroelectric 
generating  facilities  and  one  thermal 
generating  facility  having  a  combined 
total  installed  capacity  of  692.6  MW  and 
approximately  576  Km  of  transmission 
lines,  which  operate  as  radial  lines  to 
intercojinect  and  deliver  energy  from 
the  generating  units  to  the  national  grid 
in  Peru. 

Comment  date:  July  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  EP  EDEGEL,  Inc. 

[Docket  No.  EG94-78-O00] 

On  July  6, 1994,  EP  EDEGEL,  Inc. 
("Applicant"),  900  S.  Shackleford  Road, 
Suite  210,  Little  Rock,  Arkansas.  72211, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Applicant,  a  Delaware  corporation,  is 
owned  approximately  72  percent  by 
Entergy  Edegel  I,  Inc.  and  Entergy 
Edegel  II,  Inc.,  collectively,  and 
approximately  28  percent  by  PSI 
Argentina,  Inc.  Entergy  Edegel  I.  Inc. 
and  Entergy  Edegel  II,  Inc.  are  both 
wholly-owned  by  Entergy  Power 
Development  Corporation,  which  in 
turn  is  wholly-owned  by  Entergy 
Corporation,  a  registered  holding 
company    within    the    meaning    of 
Section    2(a)(12)    of    the    Public 
Utility  Holding    Company    Act    of 
1935  ("PUHCA").  PSI  ArgentiTia,  Inc.  is 
owned  by  PSI  Resources,  Inc..  an 
exempt  public  utility  holding  company 
under  Section  3(a)(1)  of  PUHCA. 
Applicant  intends  to  indirectly  own  or 
operate,  or  both  own  and  operate,  the 
generating  and  transmission  facilities 
currently  owned  by  Empresa  de 
Ceneracion  Electrica  de  Lima,  S.A.,  a 
nationally  owned  Peruvian  corporation. 
These  facilities  consist  of  five 
hydroelectric  generating  facilities  and 
one  thermal  generating  facility  having  a 
combined  total  installed  capacity  of 


692.6  MW  and  approximately  576  Km  of 
transmission  lines,  which  operate  as 
radial  lines  to  interconnect  and  deliver 
energy  from  the  generating  units  to  the 
national  grid  in  Peru. 

Comment  date:  July  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Wartsila  Diesel  Development  Corp., 
Ini:. 

[Docket  No.  EG94-79-^X)0| 

On  July  6,  1994  Wartsila  Diesel 
Development  Corp.,  Inc.  (DDQ  (c/o  Lee 
M.  Goodwin,  Reid  &  Priest,  701 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004)  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  Regulations. 

DDC  is  a  Delaware  corporation  formed 
to  develop,  own,  and/or  operate  eligible 
facilities.  DDC  will  operate  two  diesel 
electric  generating  facilities  in  the 
E>ominican  Repubhc  and  one  diesel 
electric  generating  facility  in  Guyana. 
DEXZ  states  that  it  also  may  engage  in 
pro)ect  development  activities 
associated  with  its  development  or 
acquisition  of  operating  or  ownership 
interests  in  additional  as-yet 
unidentified  eUgible  facilities  and/or 
exempt  wholesale  generators  that  meet 
the  criteria  in  Section  32  of  the  PubHc 
Utility  Holding  Company  Act. 

Comment  date:  August  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Intercoast  Power  Marketing 
Company 

[Docket  No.  ER94-6-0001 

Take  notice  that  on  June  22, 1994, 
Intercoast  Power  Marketing  Company 
tendered  for  filing  additional 
information  to  its  October  5, 1993  ^Ung 
in  the  above-referenced  docket. 

Comment  date:  July  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER94-938r-000l 

Take  notice  that  on  May  27, 1994, 
Public  Service  Company  of  New  Mexico 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket.  r 

Comment  date:  July  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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692.6  MW  and  approximately  576  Km  of 
transmission  lines,  which  operate  as 
radial  lines  to  interconnect  and  deliver 
energy  from  the  generating  units  to  the 
national  grid  in  Peru. 

Comment  date:  July  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Wartsila  Diesel  Development  Corp., 
Inc. 

(Docket  No.  EG94-79-O00I 

On  July  6,  1994  Wartsila  Diesel 
Development  Corp.,  Inc.  (DDC)  (c/o  Lee 
M.  Goodwin,  Reid  &  Priest,  701 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004)  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  apphcation  for  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  Regulations. 

DDC  is  a  Delaware  corporation  formed 
to  develop,  own,  and/or  operate  eligible 
facilities.  DDC  will  operate  two  diesel 
electric  generating  fadhties  in  the 
Dominican  Repubhc  and  one  diesel 
electric  generating  facility  in  Guyana. 
DIX^  states  that  it  also  may  engage  in 
project  development  activities 
associated  with  its  development  or 
acquisition  of  operating  or  ownership 
interests  in  additional  as-yet 
unidentified  efigible  facilities  and/or 
exempt  wholesale  generators  that  meet 
the  criteria  in  Section  32  of  the  Pubhc 
Utility  Holding  Company  Act. 

Comment  date:  August  1, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Intercoast  Power  Marketing 
Company 

IDocket  No.  ER94-6-0001 

Take  notice  that  on  June  22, 1994, 
Intercoast  Power  Marketing  Company 
tendered  for  filing  additional 
information  to  its  October  5, 1993  fiUng 
in  the  above-referenced  docket. 

Comment  date:  July  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  New 
Mexico 

jOocket  No.  ER94-938r-000] 

Take  notice  that  on  May  27, 1994, 
Public  Service  Company  of  New  Mexico 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket.  f 

Comment  date:  July  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 


8.  Kansas  City  Power  &  Li^t  Company 
(Docket  Na  ER94-1107-O001 

Take  notice  that  on  June  20, 1994, 
Kansas  City  Power  &  Light  Company 
tendered  for  filing  em  amendment  to  its 
March  31, 1994  filing  in  the  above- 
referenced  docket. 

Comment  date:  July  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Services,  Inc. 

IDocket  Na  ER94-1127-O011 

Take  notice  that  on  May  30, 1994, 
Entergy  Services,  Inc.  (Entergy 
Services),  as  agent  for  Mississippi  Power 
&  Light  Company  (MP&L),  tendered  for 
fihng  a  revised  Service  Schedule  LF  to 
the  Interconnection  Agreement  between 
South  Mississippi  Electric  Power 
Association  (SMEPA)  and  MP&L,  dated 
July  18, 1979,  as  amended.  Entergy 
Services  requests  waiver  of  the  notice 
requirements  of  the  Federal  Power  Act 
and  the  Commission's  regulations  to 
permit  the  service  to  become  effective  as 
of  June  1, 1994.  To  the  extent  necessary, 
Energy  Services  also  requests  waiver  of 
the  requirements  of  §  35.13  of  the 
Commission's  regulations. 

Comment  date:  July  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  East  Texas  Electric  Cooperative,  Inc. 

[Docket  No.  ES94-30-000) 

Take  notice  that  on  June  27, 1994, 
East  Texas  Electric  Cooperative,  Inc. 
filed  an  application  under  §  204  of  the' 
Federal  Power  Act  seeking  authorization 
to  assume  fiability  for  a  long-term 
secured  loan  in  the  amount  of  not  more 
than  $34,415,231  from  the  National 
Rural  Utihties  Cooperative  Finance 
Corporation. 

Comment  date:  July  26, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Chambers  Cogeneration  Limited 
Partnership 

IDocket  Nos.  QF87-433-002  and  EL94-29- 
OOOl 

On  July  8, 1994,  Chambers 
Cogeneration  Limited  Partnership 
tendered  for  filing  additional 
information  in  support  of  its  request  for 
waiver  of  the  tecluiical  standards 
relating  to  its  cogeneration  facihty. 

Comment  date:  July  29, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 


825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
urith  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pajty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc  94-17231  Filed  7-14-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP94-31 2-000] 

Columbia  Gulf  Transmission  Co.  and 
Texas  Eastern  Transmission  Corp.; 
Joint  Petition  for  Approval  of 
Stipulation 

July  11, 1994. 

Take  notice  that  on  July  1, 1994, 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  Columbia 
Gulf  Transmission  Company  (Columbia 
Gulf)  and  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  filed  a  joint 
petition  requesting  that  the  Commission 
issue  an  order  approving  a  stipulation 
entered  into  by  Columbia  Gulf  and 
Texas  Eastern  on  June  29,  1994. 
Petitioners  state  that  the  stipulation 
terminates  two  firm  transportation 
contracts  between  Columbia  Gulf  and 
Texas  Eastern  by  the  payment  of  a 
negotiated  Account  No.  858  exit  fee  by 
Texas  Eastern  to  Columbia  Gulf  in 
consideration  for  Columbia  Gulfs 
agreement  to  the  termination  and 
abandonment  of  the  contracts. 

The  stipulation  is  contingent  upon 
Commission  approval,  including 
Commission  recognition  of  Texas 
Eastern's  right  to  recover  the  exit  fee 
paid  to  Columbia  Gulf  as  a  stranded 
Account  No.  858  cost  pursuant  to  Order 
No.  636  and/or  pursuant  to  Texas 
Eastern's  global  settlement  approved  by 
the  Commission  on  May  12, 1994,  in 
Docket  No.  RP85-177-119,  et  aJ. 
Columbia  Gulf  also  seeks  Section  7(b) 
abandonment  authorization  fot  the  two 
contracts. 
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Any  person  desirinj ;  to  be  heard  or  to 
protest  the  petition  sfabuld  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory-  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedum.  All  such 
motions  or  protests  should  be  filed  on 
or  before  )uiy  18, 199^.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  I  he  proceeding. 
Any  person  wishing  ti  ►  btcome  a  party 
must  file  a  motion  to  int^rene.  Copies 
of  this  petition  are  on  file  with  the 
Commission  and  are  a  vailable  for  public 
inspection. 
Lois  D.  Cashdl, 
Secretary: 

|FR  Doc  9*-17173  FiJed| 7-14-94;  8:45  ami 
6ILUNQ  COOE  STIT-OI-M 


[Docket  Nos.  CP94-59-400. 001,  CP93-226- 

ooq  I 

Cove  Point  LNG  Limited  Partnersttip, 
Columbia  LNQ  Corporation;  Public 
Meeting  on  Envkonmental  and  Safety 
Issues 


Regulatory 


July  11. 1994. 

The  Federal  Energy 
Commission  (FERC)  s  aff  will  conduct  a 
public  meeting  at  7  p.  n.  <mi  August  4, 
1994  at  the  Holiday  Inn.  155  Holiday 
Drive,  Solomons.  Maryland  to  discuss 
environmental  and  sa  ety  issues 
associated  with  the  cc  nstruction  of  a 
liquefaction  unit  and  ecommissioning 
pairt  of  the  existing  U*  G  facilities  at 
Columbia  LNG  Corpo  ation's  (Columbia 
LNG)  terminal  locatec  at  Cove  Point, 
Calvert  County.  Mary!  and. 

Background 

On  February  26,  19*  i3,  Columbia  LNG 
filed  an  application  in  Docket  No.- 
CP93-226-000  propa  ing  to  construct  a 
liquefaction  unit  and  ecommission  its 
existing  facilities  at  iti  i  Cove  Point 
import  terminal  in  Ca  vert-  County, 
Maryland.  The  liquefi  ction  unit  would 
have  been  capable  of  1  iquefying  up  to 
20.0  million  cubic  fee^  per  day  (N©»lcfd) 
of  natural  gas  for  stor^e.  Existing  LNG 
vaporizers  would  havi  provided  up  to 
1.0  billion  cubic  feet  per  day  (Bcfd)  of 
sendout  during  the  writer  season. 
Additionally,  Columbia  LNG  proposed 
to  provide  LNG  ship  terminalling 
services  where  it  would  unload  LNG 
tankers  at  its  existing  offshore  facilities. 

On  April  8,  1993,  the  FERC  staff 
issued  a  Notice  of  Intaint  (NOl)  To 
Prepare  an  Environm«ital  Ass€ssm«it 
(EA)  for  the  above  pro  ect  and  requested 


comments  on  its  scope.  The  notice  and 
requests  for  comments  were  sent  to 
Federal,  state  and  local  environmental 
agencies,  parties  to  the  proceeding,  and 
the  public. 

On  November  3. 1993,  Columbia  LNG 
withdrew  its  application  filed  in  Docket 
No.  CP9  3-226-000  and  concurrently 
refiled  a  new  application  in  Docket  No. 
CP94-59-000  under  a  limited 
partnership  called  Cove  Point  LNG 
Company,  L.P.  This  name  was  later 
changed  in  Docket  No.  CP94-59-001  to 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point  UslG). 

The  new  application  has  some 
obvious  differences  from  the  initial 
application  filed  on  February  26,  1993. 
Offshore  facilities  are  no  longer  being 
considered  for  recommissioning.  The  20 
MMCFD  li<juefaction  unit  has  been 
downsized  to  15  MMCFD.  TTie 
recommissioning  of  the  remaining 
existing  facilities  would  be  conducted 
in  two  phases.  Phase  1 .  which  involves 
two  of  the  four  storage  tanks,  four  of  the 
ten  vaporizers,  two  oJf  the  three  first-stag 
sendout  pumps,  four  of  the  ten  second- 
stage  sendout  pumps,  one  of  the  two 
boiloff  blowers,  boiloff  compressors, 
and  other  related  equipment,  would  be 
initially  recommissioned.  Phase  2 
would  rocommission  the  remaining 
facilities  (except  the  offshore  facilities) 
within  three  years  after  the  in-service 
date  for  the  peaking  services,  provided 
that  such  recommissioning  commences 
within  three  years  after  the  in-service 
date.  If  recommissioning  of  any  of  the 
identified  facilities  is  not  commenced 
within  the  three-year  period.  Cove  Point 
LNG  will  return  to  the  FERC  to  obtain 
further  authority  to  recommission  such 
facilities. 

Public  Participation 

Given  the  downsizing  of  the  jHOJect. 
the  FERC  staff  did  not  supplement  its 
original  NOI  to  Prepare  an  EA.  Some 
comments  were  originally  received  as  a 
result  of  the  NOI.  They  have  been 
analyzed  and  the  EA  is  nearing 
completion.  Since  few  ccHtunents  were 
received,  staff  is  making  an  additional 
effort  to  reach  oat  to  the  public  and  will 
conduct  a  pubUc  meeting  as  noted  at  the 
beginning  of  this  notice.  It  is  hoped  that 
the  local  pubhc  near  the  LNG  plant  will 
attend  this  meeting  and  offer  their 
viewpoints. 

Persons  who  would  like  to  make  oral 
presentations  at  the  public  meeting 
should  contact  the  FERC  Project 
Manager  below  to  have  their  names 
placed  on  the  speakers'  list.  Persons  on 
the  speakers'  list  prior  to  the  date  of  the 
meeting  will  be  allowed  to  speak  first. 
A  second  speakers'  list  will  be  available 
for  sign-up  at  the  public  meeting. 


Priority  will  be  given  to  those  persons 
representing  groups. 

In  addition  to  the  public  meeting,  the 
FERC  staff  will  be  conducting  separate 
discussions  during  the  course  of  August 
4  and  5  with  the  Cove  Point  LNG  and 
its  design  contractors  to  examine  the 
cryogenic  engineering  design  aspects  of 
the  proposal.  Because  much  of  the 
design  data  is  proprietary  and  submitted 
to  Cove  Point  LNG  on  a  confidential 
basis,  these  discussions  are  limited  to 
those  who  have  direct  access  to  the 
design  data  and  can  technically  discuss 
the  design  aspects  of  the  plant.  Staff  will 
however  be  available  at  the  August  4 
evening  meeting  to  answer  any  general 
questions  concerning  these  separate 
design  discussicMis. 

Fiirther  information  concerning  the 
pubhc  scoping  meeting  or  about  this 
project  in  general  is  available  from  Hugh 
Thomas,  Project  Manager,  at  (202)  208-  . 
0980. 

Lms  D.  Cashell, 
Secretary. 

[FR  Doc.  94-17168  Filed  7-14-94;  8:45  ami 
BILUNO  COOE  e717-01-M 

[Docket  No.  RP94~30&-001] 

Mississippi  River  Transmission 
Corporation;  Rate  Change  Filing 

July  11,  1994. 

Take  notice  that  on  Jidy  7, 1994 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volimie  No.  1,  Substitute 
Fourth  Revised  Sheet  No.  10,  to  be 
effective  July  1 .  1994. 

On  June  30, 1994  MRT  filed  a  Gas 
Supply  Realignment  Cost  recovery  filing 
proposed  to  he  effective  July  1. 1994  in 
Docket  No.  RP94-30fr-000.  MRT 
recently  discovered  that  the  June  30 
filing  contained  an  inadvertent  error  in 
Footnote  No.  1  on  Fourth  Revised  Sheet 
No.  10. 

MRT  states  that  the  purpose  of  the 
instant  filing  is  to  resubmit  Sheet  No.  10 
to  correctly  state  in  Footnote  No.  1  that 
the  GSRC  surcharges  are  $.404  in  the 
FTS  Reservation  Charges  for  the  Market 
Zone  and  Field  Zone,  and  $.0390  in  the 
SCT  Usage  Charges  for  the  Market  Zone 
and  Field  2k>ne. 

MRT  states  that  a  copy  of  this  letter 
with  the  tariff  sheet  is  being  mailed  to    " 
each  of  MRT's  jurisdictional  customers 
and  to  the  State  Commissicms  of 
Aricansas.  Illinois  and  Missouri. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 


with  §3875.211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  July  18, 1994.  Protests 
will  be  considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  net  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 

|FR  Doc.  94-17172  Filed  7-14-94;  8:45  am] 
BtLUNG  CODE  •717-01-M 

[Docket  No.  CP94-646-000] 

National  Fuel  Gas  Supply  Corporation; 
Request  Under  Blanket  Authorization 

July  11.  1994. 

"Take  notice  that  on  July  7, 1994, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York,  14203,  filed  in  Docket  No. 
CP94-646-000  a  request  pursuant  to 
§§157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  delivery  tap  facilities  with 
respect  to  an  existing  firm 
transportation  customer,  National  Fuel 
Gas  Distribution  Corporation 
(Distribution)  under  authorization 
issued  in  Docket  No.  CP83-4-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
'request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  National  proposes  to 
construct  and  operate  a  new  delivery 
tap  located  in  Washington  Township, 
Erie  County,  Pennsylvania.  The  purpose 
of  the  dehvery  tap  is  for  general 
residential  use  by  Distribution 
customers  in  Washington  Township, 
Pennsylvania. 

National  indicates  that  thetotal 
voliune  to  be  delivered  to  the  customer 
is  estimated  to  be  1,200  Mcf  annually. 
National  states  that  the  total  volumes  to  - 
be  delivered  to  the  customer  would  not 
exceed  the  total  volume  authorized 
prior  to  this  request.  National  states  that 
its  FERC  Gas  Tariff  does  not  prohibit  the 
addition  of  new  delivery  taps.  National 
further  states  that  it  has  sufficient 
capacity  to  accomplish  the  deliveries 
proposed  herein  vvithout  detriment  or' 
disadvantaged  to  its  other  customers     . 
and  that  this  will  have  a  minimal 
impact  on  its  peak  day  and  annual 
deliveries. 

Any  person  or^the  Commission's  staff 
may,  within  45  days  after  issuance  of 
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with  §  3875.211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  July  18, 1994.  Protests 
will  be  considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  net  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-17172  Filed  7-14-94;  8:45  ami 
BILUNG  CODE  C717-01-M 

[Docket  No.  CP94-646-000] 

National  Fuel  Gas  Supply  Corporation; 
Request  Under  Blanket  Authorization 

July  11, 1994. 

Take  notice  that  on  July  7, 1994, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York,  14203,  filed  in  Docket  No. 
CP94-646-000  a  request  pursuant  to 
§§157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  delivery  tap  facilities  with 
respect  to  an  existing  firm 
transportation  customer,  National  Fuel 
Gas  Distribution  Corporation 
(Distribution)  imder  authorization 
issued  in  Docket  No.  CP83-4-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
•request  which  is  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

Specifically,  National  proposes  to 
construct  and  operate  a  new  delivery 
tap  located  in  Washington  Township, 
Erie  County,  Pennsylvania.  The  purpose 
of  the  delivery  tap  is  for  general 
residential  use  by  I>istribution 
customers  in  Washington  Township, 
Pennsylvania. 

National  indicates  that  the  total 
volume  to  be  delivered  to  the  customer 
is  estimated  to  be  1,200  Mcf  annually. 
National  states  that  the  total  volumes  to 
be  delivered  to  the  customer  would  not 
exceed  the  total  volume  authorized 
prior  to  this  request.  National  states  that 
its  FERC  Gas  Tariff  does  not  prohibit  the 
addition  of  new  delivery  taps.  National 
further  states  that  it  has  sufficient 
capacity  to  accomplish  the^ deliveries 
proposed  herein  without  detriment  or ' 
disadvantaged  to  its  other  customers 
and  that  this  will  have  a  minimal 
impact  on  its  peak  day  and  annual 
deliveries. 

Any  person  orJhe  Commission's  staff 
may,  within  45  days  after  issuance  of 


the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  is 
deemed  to  be  authorized  effective  on  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
apphcation  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc  94-17170  Filed  7-14-94;  8:45  ami 

BILUNO  CODE  6717-01-M 


(Docket  No.  PR94-1&-000] 

Southern  California  Gas  Co.;  Technical 
Conference 

July  11,  1994. 

Take  notice  that  a  technical 
conference  has  been  scheduled  for 
Wednesday.  August  10, 1994.  at  10:00 
a.m.  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC  20426,  to  discuss 
Southern  California  Gas  Company's 
filing  in  this  proceeding. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  0.  Cashell, 
Secretary. 

IFR  Doc.  94-17171  Filed  7-14-94;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  CP94-630-000] 

Williams  Natural  Gas  Company; 
Request  Under  Blanket  Auttiorization 

July  11, 1994. 

Take  notice  that  on  June  27, 1994, 
Williams  Natural  Gas  Company  (WNG). 
One  Williams  Center  Post  Office  Box 
3288,  Tulsa.  Oklahoma  74101,  filed  a 
request  with  the  Conunission  in  Docket 
No.  CP94-630-000  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  install  a  tap  and  appurtenant  facilities 
to  deliver  transportation  gas  to  a 
processing  plant  currently  under 
construction  in  Hemphill  County, 
Texas,  trader  WNG's  blanket  certificate 
issued  in  Docket  No.  CP82-479-000 
pursuant  to  Section  7  of  the  NGA.  all  as 


more  fully  set  forth  in  the  request  which 
is  open  to  the  pubUc  for  inspection. 

WNG  proposes  to  install  a  10-inch  tap 
and  appurtenant  faciUties  on  its  Pampa 
20-inch  pipeline  located  in  Hemphill 
County,  Texas.  WilUam  Gas 
Processing — Mid-Continent  Region 
Company  (WGP-MCR),  an  afiiliate  of 
WNG,  has  requested  this  tap  to  allow 
delivery  of  unprocessed  gas  to  a 
cryogenic  turboexpander  gas  plant 
which  is  currently  under  construction 
by  Williams  Field  Services— Mid- 
Continent  Region  Company,  another 
WNG  affiliate.  WNG  estimates  the  cost 
of  the  construction  of  these  facihties  to 
be  $35,566  which,  would  be  reimbursed 
by  WGP-MCR.  WGP-MCR  estimates  the 
annual  volume  would  be  approximately 
16,425,000  Mcf  and  the  peak  day 
volume  would  be  45,000  Mcf 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file, 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no'protest  is  filed  within  ihe 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
"effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  fifing  a  protest,  thef 
instant  request  shall  be  treated  as  an 
apphcation  for  authorization  purt-uant 
to  Section  7  of  the  NGA. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc  94-17169  Filed  7-14-94;  8  45  ami 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Docket  No.  EE-AM-94-21(q 

Building  Energy  Standards  Program: 
Updating  State  Building  Codes 
Regarding  Energy  Efficiency 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 
action:  Notice. 

SUMMARY:  Pursuant  to  section  304  of  the 
Energy  Conservation  and  Productio.T 
Act,  the  Department  of  Energy  (DOE  or 
Department)  is  announcing  guidance 
and  procedures  for  the  use  of  States 
concerning  their  review  of  the  energy- 
related  provisions  of  their  residential 
building  codes  in  Ughf  of  the  relevant 
version  of  the  Couincil  of  American 
Building  Officials'  Model  Energy  Code 
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(Model  Energy  Code),  a^d  of  their 
commerciai  building  codes  in  light  of 
the  American  Society  of  Heating, 
Refrigerating  and  Air  Cenditioning 
Engineers/Hluminating  Engineering 
Society  of  North  America  Standard 
90.1-1989  (Standard  9(1 1-1989).  The 
guidance  and  procedures  cover 
Certifications,  Statemeijts  of  Reasons 
and  Requests  for  Extensions  of 
Deadlines  from  States  pursuant  to 
section  304. 

In  addition,  the  Depanment  today 
determines  that  the  Mo^el  Energy  Code. 
1993  compared  to  the  N|odel  Energy 
Code,  1992  would  achieve  greater 
energy  efficiency  in  residential 
buildings.  Consequently,  States  should 
review  their  residential  building  codes 
during  the  next  two  yea  rs  using  the 
Model  Energy  Code,  19  >3  as  the 
standard. 

DATES:  Certifications  or  Statements  of 
Reasons  with  regard  to  »4odel  Energy 
Code,  1992  are  due  Oct  )ber  24, 1994. 
Certifications  or  Statemsnts  of  Reasons 
with  regard  to  Model  Diergy  Code,  1993 
are  due  two  years  from  he  publication 
of  this  notice.  Certificat  ons  with  regard 
to  Standard  90.1-1989  i  ire  due  October 
24,  1994. 

ADDRESSES:  Certificatio  is.  Statements  of 
Reasons,  and  Requests  or  Extensions  of 
Deadlines  for  Certificat  on  Statements 
by  States  should  be  dir<  cted  to  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy.  Office  of  Codes 
and  Standards,  Mail  Sti  tion  EE-43, 
1000  Independence  Avunue, 
Washington,  DC  20585.  Envelopes  or 
packages  should  be  labeled,  "State 
Certification  of  Buildin ;  Codes 
Regarding  Energy  EfficiBncy." 
FOR  FURTHER  INFORMATipw  COffTACT: 
Stephen  P.  Walder,  U.SL  Department  of 
Energy,  Office  of  Enefg '  Efficiency  and 
Renewable  Energy.  For  estal  Building, 
Mail  Station  EE-432,  11  lOO 
Independence  Avenue,  S\V., 
Washington.  DC  20585,  Phone:  202- 
586-9209,  FAX:  202-51  6-4617. 

SUPPLEMENTARY  INFORMATION: 

I.  lotrodnction 

A.  Statutory  Requiremf,  rrts 

Title  in  of  the  Energy  Conservation 
and  Production  Act  of   976,  as  amended 
(Act)  establishes  mandated 
requirei^ents  for  the  B'iilding  Energy 
Standards  Program.  42  IJ.S.C.  6831- 
6837.  The  Act  applies  tb  all  State 
building  codes  which  \^  definition 
includes  the  codes  of  u^ts  of  general 
purpose  kxral  goverrunent.  42  U.S.C. 
6832.  As  stated  in  the  Act.  the  term 
"State"  is  defined  to  include  the  District 
of  Columbia,  the  Comnionwealth  of 


Puerto  Rico,  any  territory  and 
possession  of  the  United  States,  as  well 
as  the  50  States. 

1.  Residential  Building  Codes.  Under 
the  Act,  each  State,  not  later  than  two 
years  after  the  enactment  of  the  Energy 
PoUcy  Act  of  1992  (October  24,  1992), 
is  required  to  certify  to  the  Secretary  of 
Energy  (Secretary)  that  it  has  reviewed 
the  provisions  of  its  residential  building 
code  regarding  energy  efficiency  and 
made  a  determination  as  to  whether  it 

is  appropriate  for  such  State  to  revise  its 
residential  building  code  provisions  to 
meet  or  exceed  the  Model  Energy  Code, 
1992  or  any  successor  of  such  code  that 
improves  energy  efficiency.  The 
determination  is  to  be:  (1)  made  after 
public  notice  and  hearing;  (2)  made  in 
writing;  (3)  based  on  findings  included 
in  such  determination  and  evidence 
presented  at  the  hearing;  and  (4) 
available  to  the  public.  42  U.S.C. 
6833(a)tl),  (aM2).  In  addition,  if  a  State 
makes  a  determination  that  it  is  not 
appropriate  to  revise  its  residential 
building  code,  the  State  is  required  to 
submit  to  the  Secretary,  in  writing,  the 
reasons  for  the  determination  which  is 
to  be  made  available  to  the  public.  42 
U.S.C.  6833(a)(4). 

Furthermore,  whenever  the  Model 
Energy  Code,  1992,  or  any  successor  to 
such  code  is  revised,  the  Secretary  is 
required  to  make  a  determination,  not 
later  than  12  months  after  such  revision, 
whether  such  amendment  would 
improve  the  energy  efficiency  of 
residential  buildings  and  to  publish 
notice  of  such  determination  in  the 
Federal  Register.  If  the  Secretary  , 
determines  that  the  revision  of  Model 
Energy  Code,  1992,  or  any  successor 
thereof,  improves  the  energy  efficiency 
in  residential  buildings,  then  not  later 
than  two  years  after  the  date  of  the 
publication  of  such  determination,  each 
State  is  required  to  certify  that  it  has 
reviewed  the  provisions  of  its 
residential  building  code  regarding 
energy  efficiency  and  made  a 
determination  as  to  whether  it  is 
appropriate  for  the  State  to  revise  its 
residential  building  code.  42  U.S.C. 
6833(a)(5). 

As  of  the  date  that  this  notice  was 
issued,  only  one  State  had  submitted  a 
certification  with  regard  to  the  Model 
Energy  Code.  1992. 

2.  Commercial  Building  Codes.  Under 
the  Act.  each  State,  not  later  than  two 
years  aftw  enactment  of  the  Energy 
Policy  Act  of  1992,  is  required  to  certify 
to  the  Secretary  that  it  has  reviewed  and 
updated  the  fwovisions  of  its 
commercial  building  code  regarding 
energy  eiBci^icy.  The  certification  must 
include  a  demonstration  that  the  State's 
code  provisions  meet  or  exceed  the 


requirements  of  Standard  90.1-1989.    - 
Whwiever  the  provisions  of  Standard 
90.1-1989,  or  any  successor  standard, 
are  revised,  the  Secretary  is  required  to 
make  a  determination,  not  later  than  12 
months  after  the  date  of  such  revision, 
whether  such  amendment  would 
improve  energy  efficiency  in 
commercial  buildings  and  to  publish 
notice  of  such  determination  in  the 
Federal  Register.  42  U.S.C.  6833(b)(1) 
and  (b)(2).  If  the  Secretary  publishes  an 
affirmative  determination,  then  the 
States  have  up  to  2  years  to  review  and 
update  their  commercial  building  codes 
accordingly.  Id. 

3.  Requests  for  Extension  of 
Deadlines.  The  Act  authorizes  the 
Secretary  to  permit  extensions  of  the 
deadlines  for  the  certification 
requirements  relative  to  both  residential 
and  commercial  building  codes,  if  the 
State  can  demonstrate  that  it  has  made 
a  good  faith  effort  to  comply  with  the 
requirements  and  that  it  has  made 
significant  progress  in  doing  so.  42 
U.S.C.  6833(c). 

II.  Discussion 

A.  Updating  Residential  Building  Codes 
Regarding  Energy  Efficiency 

1.  Determination.  As  stated  above, 
section  304(a)(2)  requires  each  State  to 
make  a  determination  as  to  whether  it 
is  appropriate  for  such  State  to  revise  its 
residential  building  code  regarding 
energy  efficiency.  The  determination 
shall  be:  (1)  made  alter  public  notice 
and  hearing;  (2)  in  writing;  (3)  based 
upon  findings  and  upon  the  evidence 
presented  at  the  hearing:  and  (4)  made 
available  to  the  public.  The  States  have 
considerable  discretion  with  regard  to 
the  hearing  procedures  they  use.  subject 
to  providing  an  adequate  opportunity 
for  members  of  the  public  to  be  heard 
and  to  present  relevant  information.  The 
Department  recommends  publication  of 
any  notice  of  public  hearing  in 
newspapers  of  general  circulation. 

The  Eiepartment  realizes  that  some 
States  do  not  have  a  State  residential 
code  or  have  a  codethat  does  not  apply 
to  all  newly  constructed  residential 
buildings.  If  local  building  codes 
regulate  residential  building  design  and  ■ 
construction  rather  than  a  State  code, 
the  State  must  provide  for  review  of 
those  local  codes  and  determine 
whether  it  is  appropriate  for  each  of  its 
units  of  general  purpose  local 
government  to  revise  the  provisions  of 
its  residential  building  code  regarding 
energy  efficiency  to  meet  or  exceed  the 
Model  Energ>'  Code.  States  may  base 
their  determinations  and  certifications 
on  reasonaWe  preliminary 
determinations  by  units  of  general 


purpose  local  government  after  they 
have  held  an  adequate  public  hearing. 
States  should  be  aware  that  high-rise 
multi-femily  residential  birildings 
(greater  than  three  stories)  and  hotel, 
mote),  and  other  transient  residential 
building  types  of  any  height  have 
historically  been  treated  for  energy  code 
purposes  as  commercial  buildings. 
Consistent  with  the  treatment  of  high- 
rise  multi-family  residential  buildings 
and  hotels,  motels,  and  other  transient 
residential  building  types  in  Standard 
90.1-1989  as  if  they  were  commercial 
buildings,  the  Department  is  of  the  view 
that  the  energy  efficiency  requirements 
of  building  codes  applicable  to  such 
buildings  should  be  reviewed  and 
updated  by  the  States  and  units  of 
general  purpose  local  government 
pursuant  to  the  Act  as  if  they  were 
commercial  building  code  requirements. 
Consequently,  residential  buildings,  fbr 
the  purposes  of  certification,  would 
include  one-  and  two- family  detached 
and  attached  buildings,  townhouses. 
row  houses,  and  low-rise  multi-femily 
buildings  (not  greater  than  three  stories) 
such  as  craidominiums  and  garden 
apartments. 

2.  Certificatioit.  As  stated  above, 
section  304(a>  requires  each  State  to 
certify  to  the  Secretary  that  it  has 
reviewed  the  provisions  of  its 
residential  building  code  regarding 
energy  efficiency  and  made  a 
determination  as  to  whether  it  is 
appropriate  for  such  State  to  revise  the 
provisions  of  such  residential  building 
code  to  meet  or  exceed  the  Model 
Energy  Code,  1992.  The  certification 
must  be  in  wrriting.  If  a  State  intends  to 
certify  that  its  residential  building 
code(s)  already  meet  or  exceed  the 
requirements  of  the  Model  Energy  code, 
1992,  it  would  be  aprpropriate  for  the 
State  \o  provide  an  explanation  of  the 
basis  for  this  certification,  e,g.  the 
Model  Energy  Code,  1993,  is 
incorporated  by  reference,  the  results  of 
the  Departments'  comparative  analysis 
or  the  results  of  an  independent 
analysis.  The  Department  befieves  that 
it  would  be  appropriate  for  the  chief 
executive  of  the  State  (e.g.,  the 
Governor)  to  designate  a  State  official 
such  as  the  Director  of  the  State  energy 
office.  State  code  commission,  utility 
commission,  or  equivalent  having 
primary  responsibility  for  residential 
building  code  promulgation  and 
adoption  to  provide  the  certification  to 
the  Secretary,  including  certifications 
regarding  the  codes  of  units  of  general 
purpose  local  government  based  on 
information  provided  by  responsible 
local  officials. 

3.  Statement  of  reasons.  Section 
304(a)(4)  requires  that  if  a  State  makes 
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purpose  local  government  after  they 
have  heW  an  adequate  public  hearing. 
States  sbouki  be  aware  that  high-rise 
multi-feniily  residential  btrildings 
(greater  than  three  stories)  and  hotel, 
mote),  and  other  transient  residential 
building  types  of  any  height  have 
historically  been  treated  for  energy  code 
purposes  as  commercial  buildings. 
Consistent  with  the  treatment  of  high- 
rise  multi-family  residential  buildings 
and  hotels,  motels,  and  other  transient 
residential  building  types  in  Standard 
90.1-1989  as  if  they  were  commercial 
buildings,  the  Department  is  of  the  view 
that  the  energy  efficiency  requirements 
of  building  codes  applicable  to  such 
buildings  should  be  re\iewed  and 
updated  by  the  States  and  units  of 
general  purpose  local  government 
pursuant  to  the  Act  as  if  they  were 
commercial  building  code  requirements. 
Consequently,  residential  buildings,  for 
the  purposes  of  certification,  would 
include  one-  and  two- family  detached 
and  attached  buildings,  townhouses. 
row  houses,  and  low-rise  multi-femily 
buildings  (not  greater  than  three  stories) 
such  as  craidominiums  and  garden 
apartments. 

2.  Certificatioil.  As  stated  above, 
section  304(3>  requires  each  State  to 
certify  to  the  Secretary  that  it  has 
reviewed  the  provisions  of  its 
residential  building  code  regarding 
energy  efficiency  and  made  a 
determination  as  to  whether  it  is 
appropriate  for  such  State  to  revise  the 
provisions  of  such  residential  building 
code  to  meet  or  exceed  the  Model 
Energy  Code,  1992.  The  certification 
must  be  in  writing.  If  a  State  intends  to 
certify  that  its  residential  building 
code(s)  already  meet  or  exceed  the 
requirements  of  the  Model  Energy  code. 
1992,  it  would  be  appropriate  for  the 
State  to  provide  an  explanation  of  the 
basis  for  this  certification,  e,g.  the 
Model  Energy  Code,  1993,  is 
incorporated  by  reference,  the  results  of 
the  Departments'  comparative  analysis 
or  the  results  of  an  independent 
analysis.  The  Department  befieves  that 
it  would  be  appropriate  for  the  chief 
executive  of  the  State  (e.g.,  the 
Governor)  to  designate  a  State  official 
such  as  the  Director  of  the  State  energy 
office.  State  code  commission,  utility 
commission,  or  equivalent  having 
primary  responsibility  for  residential 
building  code  promulgation  and 
adoption  to  provide  the  certification  to 
the  Secretary,  including  certifications 
regarding  the  codes  of  units  of  general 
purpose  local  government  based  on 
information  provided  by  responsible 
local  officials. 

3.  Statement  of  reasons.  Section 
304(a)(4)  requires  that  if  a  State  makes 


a  determination  that  it  is  not 
appropriate  to  revise  the  energy 
efficiency  provisions  of  its  residential 
building  code,  the  State  is  to  submit  to 
the  Secretary,  in  writing,  the  reasons  for 
this  determination.  The  statement  of 
reasons  should  define  sad  summarize 
the  pertinent  issues  and  problems 
regarding  its  determinaticm;  and  provide 
an  explanation  as  to  why  the  State  came 
to  its  conclusion.  If  local  building  codes 
are  applicable  in  the  absence  of  a  State 
code,  the  State  may  rely  on  reastms 
provided  by  the  units  of  general  purpose 
local  government.  Upon  receipt,  the 
Department  will  publish  in  the  Federal 
Register  a  notice  of  availability,  stating 
that  a  copy  has  been  placed  in  its 
Freedom  of  Information  Reading  Room 
in  the  Forrestal  Building  in  Washington, 
D.C.,  so  that  members  of  the  public  may 
inspect  it. 

4.  DOE  Determination  (^Improved 
Energy  Efficiency  from  a  Revised  Model 
Energy  Code.  At  the  beginning  of  1993, 
the  Council  of  American  Building 
Officials  pubhshed  a  new  edition  of  the 
Model  Energy  Code.  Differences 
between  the  two  versions  include:  (1) 
the  1993  Edition  incorporates  the 
heating,  ventilation,  and  air 
Conditioning  minimmn  energy 
efficiency  standards  requirements  from 
Standard  90.1-1989  which  includes  the 
Departments  appliance  energy 
conservation  r^ulations.  10  CFR  Part 
430.  (2)  the  1993  Edition  incorporates 
revised  Uo*  values  for  walls;  (3)  the  1993 
Edition  includes  revised  air  infiltration 
values  for  windows  and  doors;  and  (4) 
the  1993  Edition  incorporated  the  air 
leakage  requirements  of  Standard  90.1- 
1989. 

Based  on  the  above,  the  Department 
has  determined  that  the  1993  update 
would  improve  the  energy  efficiency  of 
residential  building  codes.  Section 
304(a)t5)  of  the  Act  i»ovides  for  States 
to  certify  their  codes  [using  the 
procedures  in  section  304U)t2}l  after 
reviewing  them  in  light  of  a  revised 
version  c^  the  Model  Energy  Code,  such 
as  the  1993  update,  not  later  than  two 
years  fi-ora  the  Department's 
determination  that  the  revised  version 
would  improve  energy  efficiency.  With 
reg^  to  the  Model  Energy  Code.  1993, 
that  period  for  revision  begins  today. 

As  noted  above,  only  one  State  has 
submitted  a  certification  with  regard  to 
its  residential  buikbng  code  as  of  the 
date  that  this  notice  was  issued.  States 
that  have  not  yet  made  substantial 


'  U„  =  the  area-weighted  average  rhermal 
traimnittaBca  of  th«  grow  ana  ef  the  buiUfiDg 
•nvelope;  Le.,  tbs  exterior  wail  anmMy  including 
fenestntioD  and  doers,  tke  roof  aad  catling 
assembly,  and  the  tloor  assembly,  British  thennsi 
nrft/fhonr  x  square  feet  x  degrees  Fahrenheit). 


progress  in  reviewing  the  energy 
efficiehcy  provisions  of  their  residential 
building  codes  may  wish  to  review  and 
certify  their  codes  in  light  of  the  Model 
Energy  Code,  1993.  If  a  State  is  able  to 
complete  its  review  and  certification 
with  regard  to  the  Model  Energy  Code, 

1993  on  or  before  October  24, 1994, 
there  is  no  need  to  separately  review 
and  certify  with  respect  to  the  Model 
Energy  Code.  1992.  States  that  have 
made  substantial  progress  in  reviewing 
the  energy  efficiency  provisions  of  their 
residential  building  codes  in  fight  of  the 
Model  Energy  Code,  1992  may  wish  to 
complete  their  review  and  subtnit  an 
appropriate  certification  by  the  October 
24,  1994  statutory  deadline  before 
considering  the  Model  Energy  Code, 
1993. 

B.  State  Certification  and  Demonstration 
Regarding  Updating  of  CoMnwercioI 
Building  Codes 

1.  Certification.  Section  304(b) 
requires  that  not  later  than  October  24, 

1994  each  State  shall  certify  in  writing 
to  the  Secretary  that  it  has  reviewed  and 
updated  the  provisions  of  its 
coDMnercial  building  code  regarding 
energy  efficiency.  The  certification  is 
required  to  include  a  demonstration  that 
the  commercial  building  code  ^ 
provisions  regarding  energy  effi^eofby 
meet  or  exceed  the  requirements  of 
Standard  90.1-1989.  As  discussed  in 
section  A  herein,  conunercial  buildings 
include  hotels,  motels  and  other 
transient  buildings  of  any  height  as  well 
as  high-rise  (greater  than  three  stories) 
multi-family  residential  buildings  (such 
as  apartments  and  condominiums). 

The  Department  believes  that  it  would 
be  appropriate  for  the  chief  executive  of 
the  State  (e.g.,  the  Governor)  to 
designate  a  State  official  such  as  the 
Director  of  the  State  energy  office.  State 
code  commission,  utility  commission  or 
equivalent  having  primary 
responsibility  for  commercial  building 
code  promulgation  and  adoption  to 
provide  the  certification  to  the 
Secretary.  The  Department  realizes  that 
some  States  do  not  have  a  State 
commercial  code  or  have  a  code  that 
does  not  apply  to  all  newly  constructed 
commercial  buildings.  Where  local 
building  codes  regulate  commercial 
building  design  and  construction  rather 
than  a  State  code,  the  State  must 
provide  for  the  review  and  updating  of 
those  codes  regarding  energy  efficiency 
to  meet  or  exceed  Standard  90.1-1989. 
With  respect  to  local  building  codes. 
States  may  base  their  review  and  update 
on  reasonable  preliminary  review  and 
certifications  presented  to  the  Slate  by 
its  units  of  general  purpose  local 
government. 
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2.  Demonstratioii  It  would  be 
appropriate  for  the  demonstration  to 
include  a  copy  of  the  State  and  local 
government  (if  applicable)  commercial 
building  codes  regarding  energy 
efficiency  or  copies!  of  legislation  or 
regulations  adopting  either  Standard 
90.1-1989,  or  the  codified  version  of 
Standard  90.1-1984,  by  reference  or 
incorporation  into  its  State  or  local 
building  codes.  If  a  Istate  has  not 
adopted  Standard  90.1-1989  by 
reference  or  incorporation,  it  would  be 
appropriate  to  incliide  an  analysis 
showing  that  its  code  meets  or  exceeds 
Standard  90.1-1989,  or  the  State  could 
accept  the  conclusions  provided  the 
State  by  the  Department  in  its 
comparative  analysis  of  the  State  code 
relative  to  Standard  90.1-1989  as  a  part 
of  the  technical  assistance  provided 
imder  section  304(a).  In  conjunction 
with  the  effort  to  update  its  residential 
building  code,  Stat^  should  be  aware 
that  the  Model  Eneigy  Code,  1993 
adopts  Standard  90.1-1989  by  reference 
for  commercial  and  high-rise  residential 
buildings.  As  such,  State  adoption  of  the 
Model  Energy  Codel  1993  would 
automatically  satisfy  the  Act  as  it  relates 
to  commercial  buildings. 

Demonstrations  for  local  government 
building  codes  may'be  based  on 
reasonable  preliminary  review  and 
analyses  presented  o  the  State  by  its 
units  of  general  pur  )ose  local 
government. 

C.  Request  for  Extei  sions 


!  cell 


Section  3D4(c)  of 
the  Secretary  jjermi 
deadlines  for  the 
requirements  under 
(b)  if  a  State  can 
made  a  good  faith  e 
such  requirements 
significant  progress 
provisions  of  sectioi  i 
demonstrations  cou  d 
more  of  the  followii  g 
response  to  the 
section  304;  (2)  a 
State  has  appropria^ 
funds  (within  State 
to  implement  a  plar 
to  the  requirements 
a  notice  of  public 

States  should  subbit 
requests  for  extensidn 
their  residential  anc 
building  code 


D.  Submittals 

When  submitting 
descrit)ed  documen  s 
Department  requesti ; 
documents  be  accoi 
of  the  same. 


he  Act  requires  that 
extensions  of  the 
fi  cation 
sections  304(a)  and 
deiiionstrate  that  it  has 
■fort  to  comply  with 
that  it  has  made 
toward  meeting  the 
304.  Such 
include  one  or 
:  (l)a  plan  for 
reqi^rements  stated  in 
statement  that  the 
or  requested 
unding  procedures) 
that  would  respond 
of  section  304;  or  (3) 


h(  aring. 


separate 
of  deadlines  for 
the  commercial 


certif  cations. 


any  of  the  above- 
in  this  notice,  the 
that  the  original 
riipanied  by  one  copy 


Issued  in  Washington,  DC,  on  June  7, 1994. 
Christiiie  A.  Ervin. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  94-17259  Filed  7-14-94;  8:45  am) 
BILUMQCOOE  S4S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6013-1] 

Access  to  Data  for  Contractors 

agency:  Enviroiunental  Protection 

Agency. 

ACTION:  Notice  of  access  to  data  and 

request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  has  previously  transferred 
information,  under  contract  #68-W0- 
0027,  to  its  contractor.  Science 
Applications  International  Corporation 
(SAIC).  and  SAIC's  subcontractors 
Eastern  Research  Group,  Appl  Inc.  and 
Research  Technical  Corp.  EPA  will  also 
transfer,  under  contract  #68-W2-0027, 
information  which  has  been  or  will  be 
submitted  to  EPA  under  the  authority  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  As  part  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  EPA's  Office  of 
Solid  Waste  is  required  to  make 
determinations  concerning 
identification  of  specified  hazardous 
wastes.  SAIC  and  its  subcontractors,  are 
developing  a  schedule  for  reviewing 
listed  hazardous  wastes  for  possible 
land  disposal  restrictions.  Some  of  the 
information  may  have  a  claim  of 
business  confidentiality. 
DATES:  Transfer  of  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  July  25, 1994. 

ADDRESSES:  Conunents  should  be  sent  to 
Margaret  Lee,  Document  Control  Officer, 
Office  of  SoUd  Waste  (5303)  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC,  20460. 
Comments  should  be  identified  as 
"Access  to  Confidential  Data." 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Lee,  Document  Control  Officer, 
Office  of  SoUd  Waste  (5305)  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington,  DC,  20460, 
(202)  260-3410. 

SUPPLEMENTARY  INFORMATION: 

I.  Transfer  of  Data 

The  U.S.  Environmental  Protection 
Agency  is  required,  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
to  make  determinations  concerning  land 
disposal  for  specified  hazardous  wastes, 
and  to  develop  a  schedule  for  reviewing 


all  other  listed  hazardous  wastes  for 
possible  land  disposal  restrictions.  EPA 
is  also  mandated  to  list  new  hazardous 
waste  streams  determined  to  pose  a 
significant  public  health  and 
environmental  hazard.  In  order  to  carry 
out  these  legislative  mandates,  EPA 
must  develop  land  disposal  restriction 
regulations. 

SAlC  and  its  subcontractors,  under 
EPA  Contract  68-WO-0027,  have 
assisted  and.  under  EPA  Contract  68- 
W2-0027,  will  continue  to  assist  the 
Characterization  and  Assessment 
Division  of  the  Office  of  Solid  Waste  to 
develop  a  schedule  for  reviewing  all 
other  listed  hazardous  wastes  for 
possible  land  disposal  restrictions;  to 
analyze  regulatory  options  and  impacts, 
hiunan  and  ecological  health  effects, 
and  industry  and  plant  profiles;  to 
perform  chemical  and  physical  analyses 
of  waste  samples:  and  to  develop 
materials  and  planning  activities  for 
public  education  and  involvement.  The 
information  to  which  SAIC  and  its 
subcontractors  need  access  is  required 
to  fulfill  Congressional  mandates  to 
determine  those  wastes  which  are 
hazardous  for  possible  liisposal  controls 
and  restriction.  SAIC  and  its 
subcontractors  also  need  access  to  the 
Agency's  Industry  Studies  Data  Base  to 
obtain  some  of  the  above  information. 
The  information  being  transferred  to 
SAIC  and  its  subcontractors  may  have 
been  or  will  be  claimed  as  confidential 
business  information. 

In  accordance  with  40  CFR  2.305(h), 
EPA  has  determined  that  SAIC  and  its 
subcontractors  require  access  to 
confidential  business  information 
submitted  to  EPA  under  the  authority  of 
RCRA  to  perform  work  satisfactorily 
under  the  above-noted  contract.  EPA  is 
issuing  this  notice  to  inform  all 
submitters  of  confidential  business 
information  that  EPA  may  transfer 
confidential  business  information  to 
these  firms,  on  a  need-to-know  basis. 
Upon  completing  their  use  of  the 
confidential  business  information,  SAIC 
and  their  subcontractors  will  return  all 
ofittoEPA. 

SAIC  and  its  subcontractors  are 
required  to  sign  non-disclosure 
agreements  before  they  are  permitted 
access  to  confidential  information.  Also 
SAIC  and  its  subcontractors  are  required 
to  establish  security  procedures  as 
specified  in  EPA's  "RCRA  Confidential 
Business  Information  Security  Manual". 
EPA  reviews  and  approves  security 
procedures  prior  to  transferring  any 
RCRA  confidential  business 
information. 


Dated:  July  6,  1994, 
Elliott  P.  Laws. 
Assistant  Administrator. 
IFR  Doc.  94-17301  Filed  7-14-94;  8:45  ami 
BILUNG  CODE  6S6O-S0-M 


[ER-FRL-4712^-3J 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  27, 1994  Through  July  1, 
1994  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
182(2)(C)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  envirorm:>eBtaI  impact 
statements  (EISs)  was  published  in  the 
Federal  Register  dated  April  8,  1994  (59 
FR  16807). 

Draft  EISs 

ERP  No.  D-APH-A821 24-00  Rating 
E02.  Logs,  Lumber  and  Other 
Unmaniiifactured  Wood  Articles 
Importation.  Improvements  to  the 
existing  system  to  Prohibit  Introduction 
of  Plant  Pests  into  the  United  States. 

Summary:  EPA  expressed 
environmental  objections  to  the 
mandated  use  of  methyl  bromide  to  treat 
whole  logs.  EPA  requested  that  other 
alternatives  be  considered. 

ERP  No.  D-BLM-K67023-CA  Rating 
EC2,  Oro  Cruz  Operation  of  the 
American  Girl  Canyon  Project,  Surface 
and  Underground  Mining,  Plan  of 
Operations  Approval,  Imperial  County. 
CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  project  impacts  to  water 
quality,  wetlands  and  wildlife  and  the 
need  for  additional  information  in  the 
'  final  EIS  on  water  quafity,  air  qualify 
and  the  mitigatitHi  of  environmental 
impacts. 

ERP  No.  D-USN-K11053-CA  Rating 
EC2,  Miramar  Landfill  General 
Development  Plan/Fiesta  Island 
Replacement  Project/Northern  Sludge 
Processing  Facility/West  Miramar 
Landfill  Phase  Il/Overburden  Di^osal, 
Implementation,  Funding,  COE  Sectitm 
404  Parmit  and  NPDES  Permit,  Naval 
Air  Station  Miranaar,  San  Diego  County, 
CA. 

Summary:  EPA  expressed 
environmental  concerns  with  potential 
impacts  to  air  quality,  water  resources, 
wetlands  and  biological  resources.  EPA 
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Dated:  July  6,  1994, 
Elliott  P.  Laws, 
Assistant  Administrator. 
IFR  Doc.  94-17301  Filed  7-14-94;  8:45  ami 
BtLUNG  CODE  6S60-S0-M 


Environmental  impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  27, 1994  Through  July  1, 
1994  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
182(2)(C)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  envirorrniental  impact 
statements  (EISs)  was  pubHshed  in  the 
Federal  Register  dated  April  8,  1994  (59 
FR  16807). 

Draft  EISs 

ERP  No.  E)-APH-A821 24-00  Ratii^ 
E02,  Logs,  Lumber  and  Other 
Unmanuifactured  Wood  Articles 
Importation,  Improvements  to  the 
existing  system  to  Prohibit  Introduction 
of  Plant  Pests  into  the  United  States. 

Summary:  EPA  expressed 
environmental  objections  to  the 
mandated  use  of  methyl  bromide  to  treat 
whole  logs.  EPA  requested  that  other 
alternatives  be  considered. 

ERP  No.  D-BLM-K67023-CA  Rating 
EC2,  Oro  Cruz  Operation  of  the 
American  Girl  Canyon  Project,  Surface 
and  Underground  Mining,  Plan  of 
Operations  Approval,  Imperial  County, 
CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  project  impacts  to  water 
quality,  wetlands  and  wildlife  and  the 
need  for  additional  information  in  the 
-  final  EIS  on  water  quality,  air  quality 
and  the  mitigation  of  environmental 
impacts. 

ERP  No.  D-USN-K11053-CA  Rating 
EC2,  Miramar  Landfill  General 
Development  Plan/Fiesta  Island 
Replacement  Project/Northem  Sludge 
Processing  Facility/West  Miramar 
Landfill  Phase  Il/Overburden  Disposal, 
ImplementaticHi,  Funding.  COE  Section 
404  Permit  and  NPDES  Permit,  Naval 
Air  Station  Miramar,  San  Diego  County, 
CA. 

Summary:  EPA  e;q>ressed 
environmental  concerns  with  potential 
impeicts  to  air  quality,  water  resources, 
wetlands  and  biological  resources.  EPA 


recommended  that  project  construction 
be  restricted  during  peak  air  quality 
nonattainment  periods  and  that  the 
project  be  desired  to  avmd  vernal  pool 
wetlands. 

ERP  No.  DS-NOA-E64014-00  Rating 
EC2,  Coral  and  Coral  Reefs  Fishery 
Management  Plan,  Updated 
Information,  Amendment  2  of  the  Gulf 
of  Mexico  and  South  Atlantic. 

Summary:  EPA  expressed 
environmental  concern  and  requests 
additional  information  on  the  (H-oposed 
alternatives. 

Final  EISs 

ERP  No.  F-FHW-K40I92-CA  CA-^1 
Improvements,  Elkhom  Avenue  to 
North  Avenue,  Funding,  Fresno  County, 
CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-GSA-K80033-CA 
Sacramento  Federal  Building — United 
States  Courthouse,  Site  Selection  and 
Construction  within  a  portion  of  the 
Central  Business  District,  City  of 
SacramCTrto,  Sacramento  Coimty,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-GSA-K81020-CA  Ronald 
Reagan  Federal  Building — Vniteii  States 
Courthouse,  Site  Selection  and 
Construction  in  the  Central  Business 
Area  and  Approval  of  Permits,  City  of 
Santa  Ana,  Orarige  County,  CA. 

Summary:  EPA  bad  no  objections  to 
the  proposed  project.  ^ 

ERP  No.  F-USN-E11023-NC  Camp 
Lejeune  Marine  Corps  Base,  Wastewater 
Treatment  System  Upgrading, 
Construction  and  Operation,  NPDES, 
COE  Section  10  and  404  Permits, 
Onslow  County,  NC. 

Summary:  EPA  had  no  objections  to 
the  proposed  wastewater  upgrade  at 
Camp  Lejeune. 

Regulations 

ERP  No.  R-NRC-A09819-00  10  CFR 
Parts  34  and  150,  Licenses  for 
Radiography  and  Radiation  Safety 
Requirements  for  Radiographic 
Operations,  FR  59.9429. 

Summary:  EPA  reviewed  the 
proposed  ride  and  recommended  that 
the  frequency  for  field  inspections 
remain  quarterly  until  there  is  enough 
experience  with  the  revised  regulation 
to  warrant  changing  it. 

ERP  No.  R-UAF-A 10068-00  32  CFR 
Part  989,  Environmental  Impact 
Analysis  Process  (EIAP)  for  the  United 
States  Air  Force,  Proposed  Rule  (59  FR 
17061). 

Summary:  EPA  commended  the  Air 
Force  on  the  proposed  revisions  and 


made  suggestions  for  docunwoting 
mitigation  and  for  clarifying  categorical 
exclusions. 

Dated:  July  12,  1994. 
Richard  E.  Sanderson, 

Director.  Office  of  Federal  Activities 

(FR  Doc.  94-17286  Filed  7-14-94;  8:45  ami 
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[ER-fRL-47t»-21 

Environmental  Impact  Statemoits; 
Notice  of  Availability 

Responsible  Agency:  OHice  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075. 

Weekly  receipt  of  Environmental 
hnpact  Statements  Filed  July  04, 1994 
Through  July  08,  1994  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  940266,  Draft  Supplement,  SCS. 
WV,  Upper  Buffalo  Creek  Watershed 
Flood  Prevention  and  Watershed 
Protection,  Additional  Information, 
Funding,  City  of  Mannington,  Marion 
County,  WV,  Due:  August  29,  1994, 
Contact:  Rollin  N.  Swank  (304)  291- 
4151. 

EIS  No.  940267.  Final  EIS,  AFS,  OR, 
Newberry  Geothermal  Pilot  Project. 
Construction  and  Operation  of  a  33- 
megawatt  Power  Plant,  Approvals, 
Deschutes  National  Forest,  Fort  Rock 
Ranger  District,  Deschutes  County, 
OR,  Due:  August  15, 1994,  Contact: 
Alice  Doremus  (503)  383-4703. 

EIS  No  940268,  Draft  EIS,  VAD,  HI, 
Veterans  Affairs  Medical  and  Regional 
Office  Center  Relocation  to  Tripler 
.'^rmy  Medical  Center,  Constructicn 
and  Renovation,  Approval  and 
NPDES  Permit,  Oahu,  HI,  Due:  August 
29.  1994,  Contact:  Eugene  Keller  (202) 
2:^3-2463. 

EIS  No.  940269.  Final  EIS,  UAF,  TX. 
Carswell  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation, 
1  arrant  County,  TX,  Dae:  August  15", 
1994.  Contact:  Dan  Mooney  (210) 
536-3839. 

EIS  No.  940270.  Draft  EIS.  COE,  CA. 
Petalunia  River  Flood  Control 
Improvements,  Implementation,  City 
of  Petaluma,  Soarana  County.  CA, 
Due;  August  29,  1994,  Contact:  Gary 
Flickinger  (415)  744-3341. 
EIS  No.  940271,  Rnal  EIS,  FHW,  CA, 
Adoption — Calexico  East  Border 
Station  Construction  and  Road 
Construction,  CA-7  between  the  New 
Port  of  Entry  and  CA-98  that  borders 
the  United  States  and  Mexico, 
Funding  and  Right-of-way  Permit, 
City  of  Calexico,  bnperiai  County.  CA.  ' 
Due:  August  15, 1994,  Contact; 
Leonard  E.  Brown  (916)  551-1307. 
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The  US  Department  of  Transportation's 
Federal  Highway  Administration 
(FHW)  has  adopted  the  US  General 
Services  Administrition's  final  EIS 
filed  with  the  US  Environmental 
Protection  Agency  (in  8-9-93.  The 
FHW  was  a  Cooperating  Agency  for 
the  above  final  EIS.  jKecirculation  of 
the  document  is  not  necessary  Under 
§  1506.3(c)  of  the  Cttuncil  on 
Environmental  Quality  Regulations. 

EIS  No.  940272,  DraftjEIS.  COE,  PR,  Rio 
Guanajibo  River  Ba$in  Flood 
Protection  Project,  tnplementation 
and  NPDES  Permit,  Mayaguez  and 
San  German,  PR,  Di  le:  August  29, 
1994,  Contact:  Will  jam  }.  Fonferek 
(904) 232-2803. 

EIS  No.  940273,  DraftlEIS.  FEM.  CA, 
Oakland  City  Admi  listration  Building 
Project,  Construction,  Funding  and 
Permit  Approval,  for  Replacement  of 
City  Hall  in  the  Cit]  Hall  Plaza. 
Oakland,  CA,  Due:  August  29, 1994, 
Contact:  Sandro  Anjaglio  (415)  923- 
7284. 

EIS  No.  940274,  FinallEIS,  FAA,  MN, 
Minneapolis-St.  Pai  il  International 
Airport,  Runway  4-22  Extension, 
Funding,  Wold^lha  tnberlain  Field, 
Hennepin  County,  MN,  Due:  August 
15, 1994,  Contact:  Qlenn  Orcutt  (612) 
725-4221. 


EIS,  DOE,  NAT, 
Nuclear  Fuel 
National 


,ra  ms. 


Die 


Amended  Notices 

EIS  No.  940250,  Draft 

Programmatic  Spen  t '. 

Management  and  Id  aho  1 

Engineering  Labora  ory 

Environmental  Restoration  and  Waste 

Management  Progr 

Implementation, '. 

1994,  Contact:  Tom 

682-5583. 
Published  FR  07-01-' 

and  Contact  Person 

Number  Change. 

Dated:  July  12, 1994. 
Richard  E.  Sanderson, 
Director,  Office  ofFederil . 
(FR  Doc.  94-17285  Filec  ; 


BILLING  CODE  6S60-60-U 


:  September  30, 
Wichmann  (800) 


'  \4  Title  Change 
and  Telephone 


Activities. 
7-14-94:  8:45  am] 


[OPPTS-69984;  FRL-4aD0-9] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
ACtlON:  Notice. 


SUMMARY:  Section  5(a 
Substances  Control 
any  person  who 
or  import  a  new 
submit  a  premanu 
to  EPA  at  least  90 


days 


(1)  of  the  Toxic 
A  :t  (TSCA)  requires 
intends  to  manufacture 
chem  ical  substance  to 
fac1|Lire  notice  (PMN) 
before 


manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  bom 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  4  such  PMN(s)  and 
provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 
y94-2ia.  June  28, 1994. 

Y  94-119,  94-120,  June  29, 1994. 

Y  94-121.  ]uly  10,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(4708),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  NE-B607  at  the  above  address 
between  12  noon  and  4  p.m..  Monday 
through  Friday,  excluding  legal 
hoUdays. 

Y  94-118 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  terpolymer. 

Use/Production.  (S)  Additive  for 
industrial  coatings  to  improve  surface 
appearance.  Prod,  range:  Confidential. 

Y  94-119 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane. 

Use/ Production.  (G)  Additive  for 
magnetic  tapes.  Prod,  range: 
Confidential. 

Y  94-120 

Manufacturer.  Seydel  Companies. 

Chemical.  (G)  Acid  terminated 
terehthalate/isophthalate  polyested 
resin. 

Use/Production.  (S)  Textile  sizing 
other  processes,  adhesives.  Prod,  range: 
Confidential. 

Y  94-121 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (S)  Mine  bolt  resin. 
Prod,  range:  Confidential. 


List  of  Subjects 

Environmental  protection, 
Premanufacture  notification. 

Dated:  July  6. 1994. 
Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  94-17291  Filed  7-14-94;  8:45  am] 
BILUNG  CODE  6S60-eO-F 

[OPPTS-69983;  FRL-4900-8] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5la)(l)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  pubUshed  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polyTners.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  10  such  PMN(s) 
and  provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

7  94-108,  May  29, 1994. 

7  94-109,  May  30, 1994. 

Y 94-110,  94-111,  94-112,  June  2, 
1994. 

794-113,  94-214,  June  6.  1994." 

Y  94-115.  94-1 16,  June  20, 1994. 

794-117,  June  21. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545.  401  M  St.,  SW., 
Washington,  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  firom  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  NE-B607  at  the  above  address 
between  12  noon  and  4  p.m..  Monday 


through  Friday,  excluding  legal 
holidays. 

Y  94-108 

Importer.  Unitika  America 
Coporation. 

Chemical.  (G)  Co-polyester. 

Use/Importer.  (S)  Resin  for  powder 
coating  on  metal  surface.  Import  range: 
20,000-30,000  kg/yr. 

YM-109 

Manufacturer.  Confidential. 

Chemical.  (G) 
Poly(alkylmethacrylate), 

Use/Pix)ductJon.  (S)  Lube  oil  additive 
and  hydrocarbon  process  stream 
additive.  Prod,  range:  Confidential. 

YM-1tO  - 

Manufacturer.  S.  C.  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Emulsion 
polymer ,cry lie  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Y  94-111 

Manufacturer.  S.  C.  Johnson  &  Son, 
Inc. 

Chemical.  IG)  Emulsion  polymer, 
acrylic  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Y  94-112 

Manufacturer.  S.  C  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Emulsion 
polymeracrylic  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

rY  94-113 

Manufacturer.  Estron  Chemical,  Inc. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G) .  Prod,  range: 
Confidential. 

Y  94-114 

Manufacturer.  Bostik,  Inc. 

Chemical.  (G)  Polyester. 

Use/Production.  (G)  Open,  non- 
dispersive  useend.  Prod,  range: 
Confidential. 

Y  94-115 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  polymer. 

Use/Production.  {G)  Sheet  molding 
compoiuid  resin.  Prod,  range: 
Confidential. 

Y  94-1ie 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyamide  graft 
copolymer. 
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through  Friday,  excluding  legal 
holidays. 

Importer.  Unitika  America 
Coporatlon. 

Chemical.  (G)  Co-polyester. 

Use/Importer.  (S)  Resin  for  powder 
coating  on  metal  surface.  Import  range: 
20,000-30.000  kg/yr. 

V  94-109 

Manufacturer.  Confidential. 

Chemical.  (G) 
Poly(alkylmethacrylate), 

Use/Production.  (S)  Lube  oil  additive 
and  hydrocarbon  process  stream 
additive.  Prod,  range:  Confidential. 

V 94-110  - 

Manufacturer.  S.  C.  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Emulsion 
polymer.crylic  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

y  94-111 

Manufacturer.  S.  C.  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Emulsion  polymer, 
acrylic  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

V  94-112 

Manufacturer.  S.  C  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Emulsion 
polymeracrylic  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

.V-94-113 

Manufacturer.  Estron  Chemical,  Inc. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G) .  Prod,  range: 
Confidential. 

V  94-114 

Manufacturer.  Bostik,  Inc. 

Chemical.  (G)  Polyester. 

Use/Production.  (G)  Open,  non- 
dispersive  useend.  Prod,  range: 
Confidential. 

V  94-115 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  polymer. 

Use/Production.  (G)  Sheet  molding 
compound  resin.  Prod,  range: 
Confidential. 

V  94-116 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyamide  graft 
copolymer. 


Use/Production.  (G)  Polymeric 
material:  open,  non-dispersive.  Prod, 
range:  Confidential. 

Y  94-117 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkyd  polyester  resin. 
Use/Production.  (G)  Sheet  molding 
compound  resin.  Prod,  range: 

List  of  Sub)ects 

Environmental  protection, 
Premanufiacture  notification. 

Dated:  July  6, 1994. 

Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  94-17292  Filed  7-14-94;  8:45  am) 
BtLUNGCOOE  6M0-S0-f 


[OPPTS-51834;  FRL-4871-91 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces 
receipt  of  125  such  PMNs  and  provides 
a  summary  of  each. 
DATES:  Close  of  review  f>eriods: 

P  94-896.  94-897,  94-898, 94-899, 
94-900, 94-901,  94-902,  94-903, 94- 
904,  94-905,  94-906,  May  18, 1994. 

P  94-907,  94-908,  94-909,  94-910, 
May  22, 1994. 

P  94-911, 94-912,  94-913, 94-914, 
94-915, 94-916,  94-917,  94-918, 94- 
919,  94-920,  94-921,  94-922,  94-923, 
94-924,  May  23, 1994. 

P  94-925,  94-926,  May  24, 1994. 

P  94-927,  94-928,  94-929,  May  25, 
1994. 

P  94-930,  94-931,  94-932,  94-933, 
94-934, 94-935,  94-936,  94-937,  94- 
938,  May  28, 1994. 

P  94-939,  94-940,  May  29, 1994. 

P  94-941,  94-942,  May  28, 1994. 

P  94-943,  May  29, 1994. 

P  94-944,  94-945,  94-946,  94-947, 
94-948,  94-949,  94-950,  94-951. 94- 
952.  94-953.  94-954,  94-955,  94-956, 
94-957,  94-958,  May  30, 1994. 


P  94-959,  94-960,  94-961,  94-962, 
94-963, 94-964,  94-965,  94-966,  94- 
967,  94-968,  94-969,  94-970, 94-971, 
94-972,  94-973,  94-974,  94-975,  94- 
976,  94-977,  94-978,  94-979,  94-980, 
94-981,  94-982,  May  31, 1994. 

P  94-983,  94-984,  94-985,  June  1, 
1994. 

P  94-986,  May  31, 1994. 

P  94-987,  94-988, 94-989.  June  4, 
1994. 

P  94-990,  94-991,  94-992,  June  5, 
1994. 

P  94-993,  94-9^*4,  94-995,  94-996, 
94-997,  June  6, 1994. 

P  94-998,  94-999,  June  5. 1994. 

P94-1000,  June7. 1994. 

P  94-1001,  94  -1002,  94-1003,  June  6, 
1994. 

P  94-1004.  94-1005,  94-1006,  94- 
1007,  June  7, 1994. 

P94-1008,  June4, 1994. 

P  94-1009,  94-1010,  94-1011,  94- 
1012,  94-1013,  94-1014,  94-1015,  94- 
1016,  June  11,  1994. 

P  94-1017,  94-1018,  94-1019,  94- 
1020,  June  12, 1994. 

Written  comments  by: 

P  94-896,  94-897,  94-898,  94-899. 
94-900,  94-901,  94-902,  94-903. 94- 
904,  94-905,  94-906,  April  18,  1994. 

P  94-907,  94-908,  94-909,  94-910, 
April  22, 1994. 

P  94-911.  94-912,  94-Q13,  94-914, 
94-915,  94-916,  94-917,  94-918,  94- 
919,  94-920,  94-921, 94-922, 94-923, 
94-924,  April  23,  1994. 

P  94-925,  94-926,  April  24, 1994. 

P  94-927,  94-928,  94-929,  April  25, 
1994. 

P  94-930,  94-931,  94-932,  94-933, 
94-934.  94-935,  94-936,  94-937, 94- 
938,  April  28, 1994. 

P  94-939,  94-940,  April  29, 1994. 

P  94-941,  94-942,  April  28, 1994. 

P  94-943,  April  29,  1994. 

P  94-944,  94-945.  94-946,  94-947, 
94-948, 94-949,  94-950,  94-951,  94- 
952, 94-953, 94-954,  94-955,  94-956, 
94-957,  94-958,  April  30,  1994. 

P  94-959,  94-960,  94-961,  94-962, 
94-963,  94-964,  94-965,  94-966,  94- 
967.  94-968,  94-969.  94-970,  94-971. 
94-972,  94-973,  94-974,  94-975,  94- 
976, 94-977,  94-978,  94-979,  94-980, 
94-981,  94-982,  May  1, 1994. 

P  94-983,  94-984,  94-985.  May  2, 
1994. 

P  94-986,  Mav  1,1994. 

P  94-987,  94-988,  94-989,  May  5, 
1994. 

P  94-990,  94-991 ,  94-992,  May  6, 
1994. 

P  94-993,  94-994,  94-995, 94-996, 
94-997,M8y  7, 1994. 

P  94-998.  94-999,  May  6, 1994. 

P94-100b.  Maya,  1994. 

P  94-1001.  94-1002.  94-1003,  May  7. 
1994. 
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P  94-1004.  94-1005  94-1006.94- 
1007,  May  8.  1994. 

P  94-1008.  May  5,  1094. 

P  94-1009, 94-1010 
1012.  94-1013,  94-10^4 
1016.  May  12. 1994. 

P  94-1017.  94-1018 
1020,  May  13, 1994. 
ADDRESSES:  Written  cokninents 
identified  by  the  docui  nent 
number  "(OPPTS-518|4l 
specific  PfViN  number 
Document  Control  Cec  ter 
of  Pollution  Preventioi  i 
Environmental  Protect  on 
MSt..  SW.Rm.  ETG-<99 
DC  20460  (202)  260-11  32 
FOfl  FURTHER  INFORMAT  ON  CONTACT 
Susan  B.  Hazen,  Direclbr 
Environmental  Assista  nee 
(4708).  Office  of  Pollution 
and  Toxics.  Environin(  intal 
Agency.  Rm.  E-545,  4(  1 
Washington,  DC,  2046^ 
TDD  (202)  554-0551. 


94-1011,94- 
,  94-1015.  94- 

94-1019,  94- 


control 
and  the 
;hould  be  sent  to: 
(4707),  Office 
and  Toxics, 
Agency,  401 
Washington, 


Division 
Prevention 
Protection 
M  St..  SW.. 
(202)  554-1404. 


INFORH  AT10N 


The 
contains  information 


tie 


SUPPLEMENTARY 

following  notice 

extracted  from  the  non  confidential 

version  of  the  submission 

the  manufacturer  on 

by  EPA.  The  complete 

document  is  available 

Nonconfidential  Infor^iat 

(NQC).  NEM-B607  at 

between  12  noon  and 

through  Friday. 

holidays. 


excluc  ing 


provided  by 
PMNs  received 
nonconfidential 
n  the  TSCA 

ion  Center 
he  above  address 
p.m.,  Monday 
legal 


Manufacturer.  Con 

Chemical.  (G) 
dianlide. 

Use/ Production.  (G) 
intermediate.  Prod. 


P94-8S7 

Importer.  Vista  Chei  lical  Company. 
Chemical.  (S)  2-But]  Idecanoic  add. 
Use/Import.  (G)  Che  nical 
intermediate.  Import  n  mge:  300,000  kg/ 


Company, 
lecanoic  acid. 


PM-BM 

Importer.  Vista  Cheihical  i 

Chemical.  (S)  2-But]  Id 

Use/Import.  (G)  Che  nical 
intermediate.  Import  r  inge:  300,000  kg/ 

yr- 

P94-aM 

Importer.  Vista  Chei  lical  Company. 
Chemical.  (S)  2-But5  Idecanoic  acid. 
Use/Import.  (G)  Che  nical 
intermediate.  Import  r  inge:  300.000  kg/ 


P94-M0 


Importer.  Vista  Chemical 
Chemical.  (S)  2-But 


fidentiaL 
Substituted  alkyl 

Chemical 
range:  58,000  kg/yr. 


Company. 
)-l-decanol. 


Use/Import.  (G)  Solubilizing  agent, 
lubricant,  and  chemical  intermediate. 
Import  range:  200,000-600,000  kg/yr. 

P  94-901 

Importer.  Vista  Chemical  Company. 

Chemical.  (S)  2-Butyl-l-decanol. 

Use/Import.  (G)  Soluibilizing  agent, 
lubricant,  and  chemical  intermediate. 
Import  range:  300,000-600,000  kg/yr. 

P94-902 

Importer.  Vista  Chemical  Company. 

Chemical.  (S)  2-Butyl-l-decanol. 

Use/Import.  (G)  SolubiUzer  agent, 
lubricant,  and  chemical  intermediate. 
Import  range:  200,000-600.000  kg/yr. 

P94-903 

Importer.  Vista  Chemical  Compoany. 

Chemical.  (S)  2-Butyl-l-decanol. 

Use/Import.  (G)  Solubilizing  agent, 
lubricant,  and  chemical  intermediate. 
Import  range:  200.000-600,000  kg/)^. 

P94-904 

Importer.  Vista  Chemical  Company. 

Chemical.  (S)  2-Butyl-l-decanoI. 

Use/Import.  (G)  Solubilizing  agent, 
lubricant,  and  chemical  intermediate. 
Import  range:  200,000-600,000  kg/yr. 

P94-905 

Importer.  Vista  Chemical  Company. 

Chemical.  (S)  2-Hexadecyl-l- 
octadecanol. 

Use/Import.  (G)  SolubiUzer  agent, 
lubricant,  and  chemical  intermediate. 
Import  range:  200,000-600,000  kg/yr. 

P94-906 

Importer.  Vista  Chemical  Company. 

Chemical.  (S)  2-Hexadecyl-l- 
eicosanol. 

Use/Import.  (G)  Solubilizing  agent, 
lubricant,  and  chemical  intermediate. 
Import  range:  200,000-600,000  kg/yr. 

P94-907 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  vinyl  ester 
copolymer. 

Use/Production.  (S)  Architectural 
paint  vehicle.  Prod,  range:  Confidential. 

P94-90e 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  vinyl  acetate 
polymer. 

Use/Production.  (S)  Architectural 
paint  vehicle.  Prod,  range:  Confident. 

P94-900 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Alltyd  resin. 

Use/Production.  (S)  Industrial  air  dry 
and  force  dry  coatings  for  metal 
substrates.  Prod,  range:  Confidential. 

P94-910 

Manufacturer.  Reichhold  Chemicals. 
Inc. 


Chemical.  (G)  Alkyd  resin. " 
Use/Production.  (S)  Industrial  air  dry 
and  force  dry  coatings  for  metal 
substrates.  Prod,  range:  Confidential. 

P  94-911 

Manufacturer.  Nalco  Chemical 
Company. 

Chemical.  (G)  Carbohydrazone. 

Use/Production.  (S)  Oxygen  scavenger 
gas  boiler  feed  water.  Prod,  range: 
Confidential. 

P  94-912 

Manufacturer.  Confidential. 

Chemical.  (G)  Acryfic  acid  copolymer. 

Use/Production.  (G)  Thickener  for 
aqueous  systems.  Prod,  range: 
Confidential. 

P  94-913 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  add  copolymer. 

Use/Production.  (G)  Thickener  for 
aqueous  systems.  Prod,  range: 
Confidential. 

P 94-914 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  acid  copolymer 
salt. 

Use/Production.  (G)  Thickener  for 
aqueous  systems.  Prod,  range: 
Confidential. 

P  94-915 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  acid  copolymer 
salt. 

Use/Production.  (G)  Thickener  for 
aqueous  systems.  Prod,  range: 
Confidential. conf. 

P  94-916 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  acid  copolymer 
saltsociometrics.  , 

Use/Production.  (G)  Thickener  for 
aqueous  systems.  Prod,  range: 
Confidential. 

P  94-917 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  acid  copoljoner 
salt. 

Use/Production.  (G)  Thickener  for 
aqueous  systems.  Prod,  range: 
Confidential. 

P 94-918 

Manufacturer.  Confidential. 

Chemical.  (G)  Water  borne 
polyurethane. 

Use/Production.  (S)  Adhesive  for 
footwear.  Prod,  range:  Confidential. 

P  94-919 

Manufacturer.  Angus  Chemical 
Company. 

Chemical.  (G)  Reaction  product  of  an- 
alkanolamine  and  boric  acid. 


Use/Production.  (S)  Corrosion 
inhibitor  in  metal  working  fluids.  Prod, 
range:  Confidential. 

P  94-920 

Manufacturer.  Croda  Inc. 

Chemical.  (S)  Polyoxyethylene  (1700) 
pentaerythritol  tetrastearate/palmitrate. 

Use/Production.  (S)  Thickening  agent. 
Prod,  range:  15.000  kg/yr. 

P94-921 

Manufacturer.  Confidential. 

C/iem/cay.  (S)  Phenol,  4,4'- 
methylenebis(2,6-dimethyl-). 

Use/Production.  (S)  Phenolic 
intermediate  and  crosslinking  agent. 
Prod,  range:  Confidential. 

P94-922 

Importer.  Confidential. 

Chemical.  (G)  Substituted  resorcinol. 

Use/Import.  (G)  A  component  of  the 
material  for  IC  fabrication.  Import  range: 
Confidential. 

P94-923 

Importer.  Confidential. 

Chemical.  (G)  Substituted  phenol. 

Use/Import.  (G)  A  component  of  the 
material  for  IC  fabrication,  Import  range: 
Confidential. 

P  94-924 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxylic  acid/ 
polymer. 

Use/Production.  (G)  Water  treatment 
additive.  Prod,  range:  Confidential. 

P  94-925 

Manufacturer.  Teknor  Apex 
Company. 

Chemical.  (G)  Polyol  ester. 

Use/Production.  (G)  Plasticizer.  Prod, 
range:  Confidential. 

P94-928 

Manufacturer.  Teknor  Apex 
Company. 

Chemical.  (S)  Polyol  ester. 

Use/Production.  (G)  Plasticizer.  Prod. 
range:  Confidential. 

P94-927 

Importer.  3M  Company. 

Chemical.  (G)  Fluorochemical  acrylate 
polymer. 

Use/Import.  (G)  Coating.  Import  range: 
Confidential.. 

P94-928 

Manufacturer.  Confidential. 

Chemical.  (G)  Dialkyl  crown  ether. 

Use/Production.  (G)  Reversible 
extractment  of  strontium  and  lead.  Prod, 
range:  Confidential. 

P94-'929 

Manufacturer.  Confidential. 
Chemical.  (G)  Aromatic  crown  ether. 


Federal  Register  /Vol.  59,  No.  135  /  Friday,  July  15,  1994  /  Notices 


36181 


Use/Production.  (S)  Corrosion 
inhibitor  in  metal  working  fluids.  Prod, 
range:  Confldential. 


P 94-920 

Manufacturer.  Croda  Inc. 

Chemical.  (S)  Polyoxyethylene  (1700) 
pentaerythritol  tetrastearate/palmitrate. 

Use/Production.  (S)  Thickening  agent. 
Prod,  range:  15.000  kg/yr. 

P  94-921 

Manufacturer.  Confidential. 

Chemical.  (S)  Phenol,  4,4'- 
methylenebis(2,6-diniethyl-). 

Use/Production.  (S)  Phenolic 
intermediate  and  crosslinking  agent. 
Prod,  rangei  Confidential. 

P94-922 

Importer.  Confidential. 

Chemical.  (G)  Substituted  resorcinol. 

Use/Import.  (G)  A  component  of  the 
material  for  IC  fabrication.  Import  range: 
Confidential. 

P  94-923 

Importer.  Confidential. 

Chemical.  (G)  Substituted  phenol. 

Use/Import.  (G)  A  component  of  the 
material  for  IC  fabrication,  Import  range: 
Confidential. 

P  94-424 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxylic  acid/ 
polymer. 

Use/Production.  (G)  Water  treatment 
additive.  Prod,  range:  Confidential. 

P  94-925 

Manufacturer.  Teknor  Apex 
Company. 

Chemical.  (G)  Polyol  ester. 

Use/Production.  (G)  Plasticizer.  Prod, 
range:  Confidential. 

P94-926 

Manufacturer.  Teknor  Apex 
Company. 

Chemical.  (S)  Polyol  ester. 

Use/Production.  (G)  Plasticizer.  Prod, 
range:  Confidential. 

P94-927 

Importer.  3M  Company. 

Chemical.  (G)  Fluorochemical  acrylate 
polymer. 

Use/Import.  (G)  Coating.  Import  range: 
Confidential.. 

P94-928 

Manufacturer.  Confidential. 

Chemical.  (G)  Diaikyl  crown  ether. 

Use/Production.  (G)  Reversible 
extractment  of  strontium  and  lead.  Prod, 
range:  Confidential. 

P94-929 

Manufacturer.  Confidential. 
Chemical.  (G)  Aromatic  crown  ether. 


Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P94-930 

Manufacturer.  Confidential. 

Chemical.  (G)  Blocked 
polyisocyanate. 

Use/Production.  (G)  Open,  non- 
dispersive.  Prod,  range:  Confidential. 

P  94-931 

Manufacturer.  Confidential. 

Chemical.  (G)  Blocked 
polyisocyanate. 

Use/Production.  (G)  Open,  non- 
dispersive.  Prod,  range:  Confidential. 

P94-932 

Manufacturer.  Confidential. 

Chemical.  (G)  Blocked  polyisicyanate. 

Use/Production.  (G)  Open,  non- 
dispersive.  Prod,  range:  Confidential. 

P94-933 

Manufacturer.  Sanncor  Industries, 
Inc. 

Chemical.  (G)  Amine  neutralized 
phosporic  acid  esters. 

Use/ Production.  (G) .  Prod,  range: 
Confidential. 

P94-934 

Manufacturer.  Confidential. 
Chemical.  (G)  Terephthalate  esterq. 
Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P94-936 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  acrylate 
mecrylate  polymer. 

Use/Production.  (G)  Highly  dispersed 
material.  Prod,  range:  250,000-400,000 
kg/yr. 

P94-936 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  acrylate  . 
metacrylate  polymer. 

Use/Production.  (G)  Highly  dispersed 
material.  Prod,  range:  250,000-400,000 
kg/yr- 

P94-937 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  a^ryJate 
methacrylate  polymer.        y 

Use/Pioduction.  (G)  Highly  dispersed 
material.  Prod,  range:  250,000-400,000 
kg/yr. 

P94-938 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  acrylate 
metacrylate  polymer. 

Use/Production.  (G)  Highly  dispersed 
material.  I*rod.  range:  250,000-400,000 
kg/yr. 

P94-g39 

Manufacturer.  Confidential. 


Chemical.-  (G)  Blocked  isocyanate. 
Use/Production.  (G)  Open,  non- 
dispersive.  F*rod.  range:  Confidential. 

P94-940 

Manufacturer.  Confidential. 
Chemical.  (G)  Blocked  isocyanate. 
Use/Production.  (G)  Open,  non- 
dispersive.  Prod,  range:  Confidential. 

P  94-^1 

Importer.  Lenzing  Performance  Inc. 

Chemical.  (G)  Polyamideimide. 

Use/Import.  (S)  Wire  coating,  griding 
wheels,  reinforcement  polymer, 
menbranes,  and  moulded  parts.  Import 
range:  Confidential. 

P94-942 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyimide. 

Use/Production.  (S)  Wire  coating, 
grinding  wheels,  reinforcement 
polymer,  membranes  and  moulded 
parts.  Prod,  range:  Confidential. 

P94-943 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl-aminophenol. 

Use/Production.  (S)  Intermediate  in 
the  manufacture  of  fluorescent 
whitening  agent.  Prod,  range:  42.200  kg/ 

yr 

P94-944     . 

Manufacturer.  Confidential. 

Chemical.  (G)  Chemically  modified 
cj'clodextrin. 

Use/Production.  (G)  Inclusion 
complexation  agent.  Prod,  range: 
Confidential. 

P94-945 

Manufacturer.  Confidential. 

Chemical.  [G]  Substituted 
heterocyclic  azo  trisubstituted 
benzeneamine. 

Use/Production.  (S)  Dye  intermediate. 
Prod,  range:  Confidential. 

P94-946 

Manufacturer.  Confidential. 

Chemical.  (G)  Trisubstituted 
aminophenylazo  substituted 
heteromonocyclic  quaternary 
aminonium  salt. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P94-947 

Manufacturer.  Confidential. 

Chemical.  (G)  Trisubstituted 
aminophenylazo  substituted 
heteromonocyclic  quaternary 
aminonium  salt. 

Use/Production.  (G)  Open,  non- 
disf)ersive  use.  Prod,  range: 
Confidential. 

P94-948 

Manufacturer.  Confidential 
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Chemical.  (G)  Trisu  jstituted 
aminophenylazo  subs  tituted 
heteromonocyclic  quc  ternary 
aminonium  salt. 

Use/Production.  (G  Open,  non- 
dispersive  use.  Prod,  fange: 
Confidential. 


P94-949 


Manufacturer.  Con 

Chemical.  (G) 
acid  chloride. 

Use/Production.  (G 
intermediate.  Prod 


dential. 
Substituted  aromatic 


P94-950 


rjnge 


Con  idential. 


re 


Manufacturer. 

Chemical.  (S)  An  i 
phthalic  anhydride, 
trimethyol.  propane 
butyl-2-ethyl-l,3  propanediol 

Use/Production. 
for  use  in  industrial 
range:  Confidential. 


^ophthalic  acid, 
opentyl  glycol, 
thylene  glycol,  2- 
"  polyester. 
Polyesters  resin 

c  oatings.  Prod. 


(CI 


Fuller  Company, 
isocvanate 


Fuller  Company, 
er  isocyanate 


P94-4S1 

Manufacturer.  H 

Chemical.  (G)  Polyester 
polymer. 

Use/Production.  (^  Adhesive.  Prod, 
range:  Confidential. 

P  94-952 

Manufacturer.  H.  I 

Chemical.  (G)  Poly^ti 
polymer. 

Use/Production.  (SJ)  Adhesive.  Prod 
range:  Confidential. 

P94-953 

Manufacturer.  H. 

Chemical.  (G)  Pol>JBSter 
poIyTTier. 

Use/ Production.  (5 
range:  Confidential. 


P94-954 


I 


Manufacturer.  H. 

Chemical.  (G)  ~ 
polymer. 

Use/ Production.  [^)  Adhesive.  Prod 
range:  Confidential. 


P94-455 


Manufacturer.  H. 

Chemical.  (G) 
polymer. 

Use/Production.  ($)  Adhesive.  Prod 
range:  Confidential 


P94-9S6 

Manufacturer.  H 

Chemical.  (G)  Polyester 
polymer. 

Use/ Production.  ($)  Adhesive.  Prod, 
range:  Confidential 


PM-957 

Manufacturer.  H. 
Chemical.  (G)  Poli^ester 
polymer. 


Chemical 

:  5,000  kg/yr. 


.  Fuller  Company, 
isocyanate 

)  Adhesive.  Prod. 


Fuller  Company. 
Poljjester  isocyanate 


.  Fuller  Company. 
PoWester  isocyanate 


Fuller  Company, 
isocyanate 


Fuller  Company, 
isocyanate 


Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 


P94-958 


Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Polyester  isocyanate 
polymer. 

Use/Production.  (S)  Adhesive.  Prod. 
_range:  Confidential. 

P  94-959 

Importer.  Confidential. 

Chemical.  (G)  1,2-Propanediol,  2  (or 
3)-l-propenyioxyl)-,  polymer  with  x 
hydroxy- *v-hydroxypoly  (oxy-1,4- 
butanediyl)  and  1,1'  methylenebis  (4- 
i  socy  anatobenzene) . 

Use/Import.  (S)  Rubber  and  plastics 
resin.  Import  range:  110,000-250,000 
kg/yr. 

P94-960 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Methylene  diphenylene 
diisocyanate  (MDI)  prepolymer. 

Use/Production.  (S)  For  the 
production  of  shoe  soles,  inner  soles, 
sandals  and  boots.  Prod,  range: 
Confidential. 

P  94-961 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Methylene  diphenylene 
diisocyanate  (MDI)  prepolymer. 

Use/Production.  (S)  For  the 
production  of  shoe  soles,  inner  soles, 
sandals  and  boots.  Prod,  range: 
Confidential. 

P94-962 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly  condensate  of 
aliphatic  dicarboxylic  acid  and 
alkanediol  polyurethane  of  aliphatic 
polyester. 

Use/Production.  (G)  Molding 
compound.  Prod,  range:  Confidential. 

P94-963 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyuethane  of 
aliphatic  polyester. 

Use/Production.  (G)  Molding 
compound.  Prod,  range:  Confidential. 

P94-964 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated. 
polymer  with  alkylphenols.  carboxylic 
acids,  formaldehyde  and  apolyol 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P94-966 

Manufacturer.  Confidential. 


Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calciimi,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P94-966 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P94-967 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated. 
polymer  with  alkylphenols,  carboxylic. 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P94-968 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxyUc 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P94-«69 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxyUc 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication.gravure  printing  inks.  Prod, 
range:  Confidential. 

P  94-970 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosi.i,  maleated, 
polymer  with  alkylphenols.  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesixmi  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P  94-971 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols.  carbo.xylic 
acids,  formaldehyde  and  a  polyol,     - 
calcium,  magnesiimi  and  zinc  salts. 


Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  graviire  printing  inks.  Prod, 
range:  Confidential. 

P94-«72 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated. 
pol>'mer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P94-«73 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P  94-974  i 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols.  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P  94-975 

Manufacturer.  Confidential. 

Chemical.  [C]  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxyUc 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P  94-978 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
pubUcation  gravure  printing  inks.  Prod, 
range:  Confidential. 

P94-«77 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated. 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod. 
range:  Confidential. 
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Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  graviire  printing  inks.  Prod, 
range:  Confidential. 

P9*-«72 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
pubUcation  gravure  printing  inks.  Prod, 
range:  Confidential. 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P  9*-VT4 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PIvtN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P  94-975 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

UseJProduction.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P  94-976  I 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P  94-977 

Manufacturer.  Confidential, 
Chemical.  (G)  Rosin,  maleated. 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 


P 94-978 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol, 
calcium,  magnesium  and  zinc  salts. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
publication  gravure  printing  inks.  Prod, 
range:  Confidential. 

P  94-979 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  carboxylic  acid 
alkali  salt. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  94-980  , 

Manufacturer.  Confidential. 

Chemical.  (G)  Copolymeric 
fluoroalkyliphatic  ester. 

Use/Production.  (S)  Stain  resistant 
agent  for  carpet  or  general  fabrics.  Prod, 
range:  1,000-30,000  kg/yr. 

P  94-981 

Manufacturer.  Confidential. 
Chemical.  (S)  Fatty  acids,  lard. 
Use/Production.  (G)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P94-9e2 

Manufacturer.  Confidential. 
Chemical.  (G)  Methyl  amine  esters. 
Use/Production.  (G)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P94-983 

Manufacturer.  Petrolite  Corporation. 

Chemical.  (S)  2-Propenoic  acid, 
alcohols  C-r/  esters. 

Use/Production.  (G)  Additive.  Prod, 
range:  Confidential. 

P  94-484 

Manufacturer.  Uni-Star  Industries, 
Ltd. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with. 

Use/Production.  (S)  Foam  loose  fill 
and  fo^m  sheet  packaging  material. 
Prod,  range:  Confidential. 

P94-98S 

Manufacturer.  American  Maize- 
Products  Company. 

Chemical.  (G)  Chemically  modified 
cyclodextrin. 

Use/Production.  (G)  Inclusion 
complexation  agent.  Prod,  range: 
Confidential. 

P  94-986 

Importer.  Rhone-Poulenc  nc. 

Chemical.  (S)  Phosphoric  acid, 
lanthanum  (3-t-)  salt  (1:1). 

Use/Import.  (S)  Catalyst  for  organic 
synthesis,  phospher  for  TV  pictuire  tubes 
and  fluorescent  lights.  Import  range: 
Confidential. 


p94-ge7 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  urethane 
aery  late. 

Use/Production.  (G)  Resin  or  resin 
additive.  Prod,  range:  Confidential. 

P94-988 

Manufacturer.  Hercules 
Incorporation. 

Chemical.  (G)  Hydrophobically 
modified  hydroxyethylcellulose. 

Use/Production.  (S)  Thickening  agent 
for  paints,  paper  coatings,  hair  and  skin 
care  applications.  Prod,  range: 
Confidential. 

P94-989 

Importer.  Ciba-Geigy  Corporation. 

Chemical.  (G)  Naphthalenedisulfonic 
acid,bis-3-(2-acetylamino)-4-((3- 
substituted-5-poropylamino)amino 
triazine)  phenyl  azo. 

Use/Import.  (S)  Thickening  agent  for 
paints,  paper  coatings,  hair  and  skin 
care  applications.  Import  range: 
Confidential. 

P94-990 

Importer.  DIC  Trading  (U.S.A.),  Inc. 
Chemical.  (G)  Polester  poly  urethane. 
Use/Import  (G)  Polyurethane  for 
adhesives.  Import  range:  Confidential. 

P  94-991 

Importer.  DIG  Trading  (U.S.A.),  hic. 

Chemical.  (G)  Acrylic  modified  epoxy 
ester. 

Use/Import.  (S)  Automobile  parts 
coatings.  Import  range:  Confifential. 

P94-992 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Hydroxy)  groups 
containing  acryfic  copolymer. 

Use/Production.  (S)  Air-drying  and 
stoving  industrial  paints.  Prod,  range: 
10,000-30,000  kg/yr. 

P94-993 

Manufacturer.  Confidential. 

Chemical.  (G)  Halogenated  ethylene/ 
aromatic  copolymer. 

Use/Production.  (S)  Organometallic 
source  for  doping  compoimd  senri 
conductors,  and  deposition  of 
magnesium.  Prod,  range:  Confidential. 

P94-994 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  ethylene 
ethylene/aromatic  copolymer. 

Use/Production.  (G)  Organometallic 
source  for  doping  compound  semi 
conductors,  and  deposition  of 
magnesium.  Prod,  range:  Confidential. 

P94-99S 

Manufacturer.  Confidential. 
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Chemical.  (G)  Halo  >enated  ethylene/ 
aromatic  copolymer.  ' 

Use/Production.  (GJ)  Organometallic 
source  for  doping  coi  ipound  semi 
conductors,  and  depc  sition  of 
magnesium.  Prod,  rai  ige:  Confidential. 

P94-99e 

Manufacturer.  Confidential. 

Chemical.  (G)  Halogenated  ethylene/ 
aromatic  copolymer. 

Use/Production.  (G|)  i 
source  for  doping  comj 
conductors,  and  depc  sition  i 
magnesium.  Prod  rai  ge 


P94-997 

Manufacturer.  Con  idential. 

Chemical.  (G)  Halo  jenated  ethyjerie/ 
aromatic  copolymer. 

Use/Production.  (Gi  i 
source  for  doping  cor  ij 
conductors,  and  deposition  i 
magnesium.  Prod,  rai  ^e 


PM-99e 

Manufacturer.  Morion  International 
Inc. 

Chemical.  (S) 
Bis(cyclopentadienyl 

Use/Production.  (G  | 
source  for  doping  cor  i 
conductors,  and  depc  sition 
magnesium.  Prod 


rai^ge 
P94-999 

Manufacturer.  Moi^on  International, 
Inc. 

Chemical.  (S) 
Bis(methylcyclopent^di 
magnesium. 

Use/Production.  (CJ)  i 
source  for  doping  coi  ^ 
conductors,  and  depc  sition  i 
magnesium.  Prod,  rai  ige 


P  94-1000 
Importer.  AKZO  R«  sins 
Chemical.  (G)  Poly  jster 
Use/Import.  (S)  Res  in 
manufacture  industrial 
range:  Confidential. 


Organometallic 
pound  semi 
of 
Confidential. 


Organometallic 
pound  semi 

of 
Confidential. 


magnesium. 
Organometallic 
pound  semi 
of 
Confidential. 


lienyl) 

Organometallic 
pound  semi 
of 
Confidential 


resm. 
usedlo 
coatings.  Import 


idential. 

alceJiol  ester. 
Open,  non- 
range: 


P  94-1001 

Manufacturer.  Con 

Chemical.  (G)  Guei  jet 

Use/Production,  (q) 
dispersive  use.  Prod 
Confidential. 

P  94-1002 

importer.  DIG  Trading  (U.S.A.),  Inc. 

Chemical.  (G)  Chk  rinated 
polypropylene  modi  ied  acrylic 
copolymer. 

Use/Import.  (S)  Inclusrtial  coating  for 
polypropylene  goods  Import  range: 
Confidential. 

P  94-1003 

Importer  Confider  lial. 


Chemical.  (G)  Reaction  products 
formed  between  tannins  and  amines  in 
the  presence  of  hydrochloric  acid. 

Use/Import.  (G)  Open,  non-dispersive: 
product  of  emulsifier  for  binder  use  in 
construction  and  maintenance  of  roads- 
Import  range:  Confidential. 

P 94-1004 

Manufacturer.  Confidential. 

Chemical.  (G)  Reacrtion  products  of 
chlormethyl  oxirane,  bisphenol  A,  and 
polyoxyethylene-polyoxypropopylene 
bl(x:k  copolymer. 

Use/Production.  (G)  Modifier  for 
water-redciurable  epoxy  resins.  Prod, 
range:  Confidential. 

P  94-1005 

Manufacturer.  Anitec  EHvisin  of 
International  Pap)er.  > 

ChemicaV.  (S)  6-Bromo-l, 3- 
benzodioxole-5-carboxaldehyde. 

Use/Production.  (S)  Intermediate  in 
synthesis  of  photographic  sensitizing 
dye.  Prod,  range:  30-60  kg/yr. 

P  94-1006 

Manufacturer.  Anitec  Division  Of 
International  Paper. 

Chemical.  (S)  5-Bromo-6-nitro-l,3- 
benzcxiioxole. 

Use/Production.  (S)  Intermediate  in 
synthesis  of  photographic  sensitizing 
dye.  Prod,  range:  30-60  kg/yr. 

P  94-1007 

Manufacturer.  Anitec,  Divison  of 
International  Paper. 

Chemical.  (S)  Bis  (4,5- 
(methylenedoxy)-2-nitrophenyl) 
disulfide. 

Use/Production.  (S)  Intermediate  in 
synthesis  of  photographic  sensitizing 
dye.  Prod,  range:  30-60  kg/yr. 

P 94-1008 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin  derivative  metal 
resinate. 

Use/Production.  (S)  Resin  for  printing 
ink  or  adhesives.  Prod,  range: 
Confidential. 

P 94-1009 

Importer.  Confidential. 

Chemical.  (G)  Trifunctional  aliphatic 
blcKked  urethane  cross-linker. 

Use/Import.  (G)  Protective  coating  for 
resin.  Import  range:  2,000-5,000  kg/yr. 

P  94-1010 

Manufacturer.  Eastman  Chemical 
Company. 

Chemical.  (G)  Substituted  amino- 
anihraquinone. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  94-1011 

Manufacturer.  Eastman  Chemical 
Company. 


Chemical.  (G)  Substituted  amino- 
anthraquinone. 

Use/ Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  94-1012 

Manufacturer.  Eastman  Chemical 
Company. 

Chemical.  (G)  Substituted  amino- 
anthraquinone. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  94-1013 

Manufacturer.  Eastman  Chemical 
Company, 

Chemical.  (G)  Substituted  amino- 
anthraquinone. 

Use/Production.  (S)  Chemic:al 
intermediate.  Prod,  range:  Confidential. 

P  94-1014 

Manufacturer.  Eastman  Chemical 
Company. 

Chemical.  (G)  Substituted  amino-  . 
anthraquinone. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 94-1015 

Importer.  Confidential. 

Chemical.  (G)  Reaction  products 
formed  between  tannins  and  amines  in 
the  presence  of  hydrcK:hloric  acid. 

Use/Production.  (G)  Open,  non- 
dispersive:  produc^t  of  emulsifier  for 
binder  used  in  construction  and 
maintenance  of  roads.  Import  range: 
Confidential. 

P  94-1016 

Manufacturer.  Confidential. 

Chemical,  (S)  2-Pyrrolidone,  1- 
ethenyl-,  polymer  with  1-triacontene. 

Use/Production.  (S)  Explosive/ 
pyrotechic  binder/stabilizer.  Prod, 
range:  Confidential. 

V 94-1017 

Manufacturer.  Confidential. 
Chemical.  (G)  Substitued  urea. 
Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  94-1018 

Manufacturer.  Confidential. 
Chemical.  (G)  Substituted  guanidin'e. 
Use/Production.,  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  94-1019 

Manufacturer.  Confidential. 

Chemical.  (G)  Quaternary  ammonium 
halide. 

Use/Production.  (G)<i;alalyst  for  use 
in  manufacture  of  chemical 
intermediate.  Prod,  range:  Confidential. 

P  94-1020 

Manufacturer.  S.  C.  Johnson  &  Son?, 
Inc. 


Chemical.  (G)  Acrylic  emulsion. 

Use/Production.  (G)  Open,  non- 

de^persive.  Prod,  range:  Confidential. 

List  of  Subjects 

Environmental  protection, 
Premanufac^ture  notification. 
Dateci:  July  6, 1994. 

Frank  V.  Caesar, 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. ' 

IFR  Doc.  94-17293  Filed  7-14-94;  8:45  am) 
BILUNG  CODE  6S6<^-S»-F 

(OPPTS-51835;  FRL-4874-6]    -  ; 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  Import  a  new  chemical  substance  to 
submit  a  premanufac:ture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  noticcAnnoimces 
receipt  of  152  such  PMNs  and  provides 
a  summary  of.each. 

DATES:  Close  of  review  periods: 

P 94-1021,  94-1022,  94-1023,  94-  - 
1024,  94-1025.  94-1026.  94-1027",  94- 
1028,  94-1029,  94-1030,  94-1031.  94- 
1032. 94-1033,  94-1034,  94-1035,  94- 
1036,  94-1037,  94-1038.  94-1039,  94- 
1040, 94-1041,  94-1042,  94-1043, 94- 
1044, 94-1045,  94-1046,  94-1047,  94- 
1048,  94-1049,  94-1050,  94-1051,  94- 
1052, 94-1053,  94-1054,  94-1055, 94- 
1056, 94-1057,  94-1058,  94-1059,  94- 
1060,  94-1061,  94-1062,  June  12, 1994. 

P  94-1063.  94-1064.  June  13, 1994. 

P  94-1065,  94-1066.  94-1067.  94- 
1068. 94-1069,  94-1070,  94-1071,  94- 
1072, 94-1073,  94-1074.  94-1075,  94- 
1076,  June  15,  1994. 

P  94-1077,  June  18, 1994. 

P 94-1078,  June  15, 1994. 

P  94-1079,  94-1080,  94-1081,  94- 
1082, 94-1083,  94-1084.  94-1085, 94- 
1086,  94^1087,  94-1088,  94-1089,  94- 
1090, 94-1091.  94-1092.  June  19, 1994. 

P  94-1093. 94-1094.  94-1095,  June 
20,  1994. 

P  94-1096,  94-1097,  94-1098. 94- 
1099,94-1100,94-1101.94-1102,94- 
1103, 94-1104,  94-1105,  94-1106,  94- 
1107,  94-1108,  94-1109, 94-1110,  94- 
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Chemical.  (G)  Acrylic  emulsion. 

Use/Production.  (G)  Open,  non- 

despersive.  Prod,  range:  Confidential. 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notification. 
Dated:  July  6, 1994. 

Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. '         ■  -    _ 

IFR  Doc.  94-17293  Filed  7-14-94;  8:45  ami 
BILUNG  CODE  S560-6O-F 

(OPPTS-51835;  FRL-4874-6]    -  ; 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  Import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  daj's  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
PR  21722).  This  noticeAnnounces 
receipt  of  152  such  PKws  and  provides 
a  summary  of.each, 

DATES:  Close  of  review  periods: 

P  94^1021.  94-1022,  94-1023.  94- 
1024,  94-1025.  94-1026.  94-1027.  94- 
1028. 94-1029.  94-1030.  94-1031.  94- 
1032. 94-1033,  94-1034.  94-1035,  94- 
1036.  94-1037,  94-1038.  94-1039,  94- 
1040, 94-1041.  94-1042.  94-1043.  94- 
1044, 94-1045.  94-1046,  94-1047.  94- 
1048. 94-1049.  94-1050.  94-1051.  94- 
1052,  94-1053,  94-1054,  94-1055.  94- 
1056. 94-1057.  94-1058.  94-1059,  94-. 
1060,  94-1061.  94-1062.  June  12, 1994. 

P  94-1063.  94-1064.  June  13. 1994. 

P  94-1065,  94-1066.  94-1067.  94- 
1068. 94-1069.  94-1070.  94-1071.  94- 
1072. 94-1073.  94-1074.  94-1075.  94- 
1076.  June  15. 1994. 

P  94-1077.  June  18. 1994. 

P  94-1078.  June  15. 1994. 

P  94-1079.  94-1080.  94-1081.  94- 
1082.  94-1083.  94-1084.  94-1085.  94- 
1086. 94^1087,  94-1088.  94-1089.  94- 
1090.  94-1091.  94-1092.  June  19. 1994. 

P  94-1093.  94-1094.  94-1095.  June 
20.  1994. 

P  94-1096.  94-1097.  94-1098. 94- 
1099.  94-1100.  94-1101.  94-1102.  94- 
1103,  94-1104.  94-1105,  94-1106,  94- 
1107.  94-1108,  94-1109.  94-1110.  94- 


1111.  94-1112.  94-1113,  94-1114, 94- 
1115, 94-1116.  94-1117,  94-1118,  94- 
1119. 94-1120,  June  19. 1994. 

P 94-1121.  June  11. 1994. 

P  94-1122.  94-1123.  94-1124,  94- 
1125.  94-1126.  94-1127.  June  21. 1994. 

P94-1128.  June  27. 1994. 

P  94-1129.  94-1130,  94-1131.  94- 
1132.  June  21.  1994. 

P  94-1133,  94-.1134,  94-1135.  94- 
1136.  June  22. 1994. 

P  94-1137.  94-1138,  94-1139.  94- 
1140, 94-1141. 94-1142.  June  25. 1994. 

P 94-1143.  June  15. 1994.    . 

P94-1144,  94-1145,94-1146.  94-  <* 
1147. 94-1148,  94-1149,  94-1150,  94- 
1151,  June  25.  1994. 

P  94-1152.  94-1155.  94-1156,  94- 
1163, 94-1164.  94-1165.  94-1166.  94- 
1167, 94^1168,  94-1169,  June  26, 1994. 

P  94-1170,  94-1171,  94-1172.  94- 
1173, 94-1174.  94-1175,  94-1176,  94- 
1177. 94-1178,  94-1179.  94-1180.  June 
27.  1994. 

Written  comments  by: 

P  94-1021,  94-1022, 94-1023, 94- 
1024.  94-1025.  94-1026.  94-1027.  94- 
1028. 94-1029,  94-1030,  94-1031,  94- 
1032, 94-1033,  94-1034. 94-1035,  94- 
1036,  94-1037.  94-1038,  94-1039, 94- 
1040. 94-1041.  94-1042.  94-1043.  94- 
1044. 94-1045.  94-1046.  94-1047.  94- 
1048. 94-1049.  94-1050.  94-1051.  94- 
1052. 94-1053,  94-1054,  94-1055,  94- 
1056,  94-1057.  94-1058.  94-1059.  94- 
1060. 94-1061,  94-1062.  May  13. 1994. 

P  94-1063,  94-1064.  May  14. 1994. 

P  94-1065.  94-1066,  94-1067.  94- 
1068. 94-1069.  94-1070.  94-1071.  94- 
1072.  94-1073.  94-1074,  94-1075.  94- 
1076.  May  16.  X994. 

P  94-1077.  May  19.  1994. 

P  94-1078.  May  16, 1994. 

P  94-1079,  94-1080. 94-1081. 94- 
1082.  94-1083.  94-1084.  94-1085,  94- 
1086. 94-1087,  94-1088.  94-1089.  94- 
1090.  94-1091.  94-1092.  May  20. 1994. 

P  94-1093.  94-1094.  94-1095.  May 
21.  1994. 

P  94-1096.  94-1097.  94-1098,  94- 
1099, 94-1100,  94-1101.  94-1102.  94- 
1103. 94-1104,  94-1105,  94-1106,  94- 
1107.  94-1108,  94-1109,  94-1110,  94- 
1111, 94-1112,  94-1113.  94-1114,  94- 
1115. 94-1116,  94-1117.  94-1118.  94- 
1119,  94-1120.  May  20, 1994. 

P 94-1121,  May  12. 1994. 

P  94-1122.  94-1123.  94-1124. 94- 
1125. 94-1126,  94-1127.  May  22, 1994. 

P  94-1128.  May  28, 1994. 

P  94-1129,  94-1130,  94-1131, 94- 
1132.  May  22. 1994. 

P  94-1133.  94-1134.  94-1135.  94- 
1136,  May  23, 1994. 

P  94-1137,  94-1138,  94-1139,  94- 
1140,  94-1141,  94-1142.  May  26. 1994. 

P  94-1143.  May  16.  1994. 

P  94-1144.  94-1145,  94-1146,  94- 
1147, 94-1148,  94-1149,  94-1150.  94- 
1151,  May  26. 1994. 


P  94-1152. 94-1155. 94-1156.  94- 
1163. 94-1164.  94-1165.  94-1166.  94- 
1167,  94-1168.  94-1169.  May  27, 1994. 

P  94-1170.  94-1171.  94-1172. 94- 
1173, 94-1174. 94-1175.  94-1176. 94- 
1177.  94-1178.  94-1179,  94-1180,  May 
28,  1994. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-51835]"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Rm.  ETG-099  Washington, 
DC  20460  (202)  260-3532. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St..  SW.. 
Washington.  DC.  20460  (202)  554-1404. 
TDD  (202)  554-0551. 

SUPP1.EMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  &t)m  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfid^tial 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC).  NEM-B607  at  the  above  address 
between  12  noon  and  4  p.m..  Monday 
through  Friday,  excluding  legal 
hoUdays. 

P  94-1021 

Manufacturer.  S.  C.  Johnson  &  Son. 
Inc. 

Cheihical.  (G)  Acrylic  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P  94-1022 

Manufacturer  S.  C.  Johnson  &  Son. 
Inc. 

Chemical.  (G)  Acrylic  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P 94-1023 

Manufacturer.  S.  C.  Johnson  &  Son, 
Inc. 

Chemicdl.  (G)  Acrylic  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P  94-1024 

Manufacturer.  S.  C.  Johnson  &  Son. 
Inc. 

Chemical.  (G)  Acrylic  emulsion. 

Use/Production.  [G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 
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PM-102S 

Manufacturer.  S.  ^.  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Aaylic  emulsion. 

Use/Production.  (  j)  Open,  non- 
dispersive  use.  Prod .  range: 
Confidential. 

P94-Kt26 

Manufacturer.  S.  ^  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Aciylic  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Proc .  range: 
Confidential. 

P  94-1027 

Manufacturer.  S.  ^.Johnson  &  Son, 
Inc. 

Chemical.  (G)  Aa  ylic  emulsion. 

Use/Production.  (  j)  Open,  non- 
dispersive  use.  Proc .  range: 
Confidential. 

P94-t028 

Manufacturer.  S.  f .  Johnson  &  Son, 
Inc. 

Chemical.  (C)  Aa  ylic  emulsion. 

Use/Production.  {  j)  Open,  non- 
dispersive  use.  Proti .  rapge: 
Confidential. 

P 94-1029 

Manufacturer.  S.  f .  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Aci  y!ic  emulsion. 

Use/Production.  {  Z)  Open,  non- 
dispersive  use.  Proc .  range: 
Confidential. 

P  94-1030 

Manufacturer.  S.  p.  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Aa  yl 

Use/Production. 
dispersive  use.  Proc  . 
Confidential. 


P  94-1031 

Manufacturer.  S.  f .  Johnson  &  Son, 
Inc. 

Chemical.  (G) . 

Use/Production. 
dispersive  use.  Proc  . 
Confidential. 


Aa  yl 


P  94-1032 

Manufacturer.  S.  f .  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Aa  ylic  emulsion. 

Use/Production.  (  j)  Open,  non- 
dispersive  use.  Proc  .  range: 
Confidential. 


P 94-1033 

Manufacturer.  S. 
Chemical.  (G)  Aayl 
Use/Production.  { :Z) 

dispersive  use.  Proc 

Confidential. 


ic  emulsion, 
j)  Open,  non- 
range: 


ic  emusion. 
j]  Open,  non- 
range: 


r') 


.  Johnson  &  Inc. 

ic  emulsion. 

Open,  non- 
range: 


P  94-1034 

Manufacturer.  S.  C.  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Acrylic  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P94-103S 

Manufacturer.  S.  C.  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Acrylic  emulsion. 

Use/Production.  (G)  Open,  non-     . 
dispersive  use.  Prod,  range: 
Confidential.  ,  \ 

P  94-1036 

Manufacturer.  S.  C.  Johnson  &  Son, 
Inc. 

Chemical.  (G)  AcryUc  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P  94-1037 

Manufacturer.  S.  C.  Johnson  &  Son, 
Inc. 

Chemical.  (G)  Acrylic  emulsion. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P  94-1038 

Manufacturer.  Siltech  Inc. 

Chemical.  (G)  Dimeihicone  copolyol 
amine. 

Use/Production.  (S)  Textile  softener. 
Prod,  range:  Confidential. 

P  94-1039 

Importer.  Confidential. 

Chemical.  (G)  Disazo-substituted 
carbomonoc>'clic  metal  complex. 

Use/Import.  (S)  Leather  dye.  Import 
range:  Confidential. 

P  94-1040 

Manufacturer.  Scher  Chemicals,  Inc. 

Chemical.  (S)  N-Alkyl- 
( 3  ,aminopropy  1)-N-N-Dimethy  1- A^ethy  1 
ammonium  ethyl  sulfate. 

Use/Production.  (G)  Floor  treatment 
additive.  Prod,  range:  Confidential. 

P  94-1041 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Triethylaminium  salt 
polyurethane  polymer. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 

P  94-1042 

Manufacturer.  Fairmount  Chemical 
Company,  Inc. 

Chemical.  (G)  Methylene-bis- 
benzotriazolylphenols. 

Use/Production.  (S)  Processing 
polycarbonates,  polymer  additive  for 
ultraviolet  stabilization-high 
temperature.  Prod,  range:  Confidential. 


P  94-1043 

Manufacturer.  Confidential. 

Chemical.  (G)  Methylene-bis- 
benzotriazolylphenols. 

Use/Production.  (S)  Halogen  (chlorine 
or  bromine)  stabilizer  in  swimming 
pools  and  spas.  Prod,  range:  34,000- 
136,000  kg/yr. 

P  94-1044 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polymers. 

Use/Production.  (G)  Adhesive  for 
industrial  application  to  substrates. 
Prod,  range:  Confidential. 

P 94-1045 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polymers. 

Use/Production.  (G)  Adhesive  for 
industrial  application  to  substrates. 
Prod,  range:  Confidential. 

P  94-1044 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
'fange:  Confidential. 

P 94-1047 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1048 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1049 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copoljnmer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1050 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1061 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer.     . 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1062 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1063 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

PM-1064 

Manufacturer.  Confidential. 


Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1065    ' 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1056 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1057 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1058 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1059 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1060 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1061 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Us6/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1062 

Manufacturer.  Intemationl  Specialty 
Products. 

Chemical.  (G)  Chloro  alkene. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  94-1063 

Importer.  Confidential. 

Chemical.  (G)  Siloxanes  and  silicones, 
polyether  modified. 

Use/Import.  (G)  Additive,  open,  non^ 
dispersive  use.  Import  range: 
Confidential. 


P  94-1064 

Importer.  Confidential. 

Chemical.  (G)  Acrylic  add  copolymer, 
polyoxyethylene  modified. 

Use/Import.  (G)  Additive,  open,  non- 
dispersive  use.  Import  range: 
Confidential. 

P  94-1065 

Importer.  Confidential. 
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Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  [G]  Paint.  Prod, 
range:  Confidential. 

P  94-1065    ' 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1056 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P 94-1057 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod.  _ 
range:  Confidential. 

P  94-1058 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1059 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1060 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  94-1061 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer. 

Us6/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P 94-1062 

Manufacturer.  Intemationl  Specialty 
Products. 

Chemical.  (G)  Chloro  alkene. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  94-1063 

Importer.  Confidential'. 

Chemical.  (G)  Siloxanes  and  silicones, 
polyether  modified. 

Use/Import.  (G)  Additive,  open,  non- 
dispersive  use.  Import  range: 
Confidential. 

P  94-1064 

Importer.  Confidential. 

Chemical.  (G)  Acrylic  acid  copolymer, 
polyoxyethylene  modified. 

Use/Import.  (G)  Additive,  open,  non- 
dispersive  use.  Import  range: 
Confidential. 

P  94-1065 

Importer.  Confidential. 


Chemical.  (G)  Hydroxy  acrylic 
polymer. 

Use/Import.  (G)  Automotive  refinish 
paint.  Import  range:  Confidential. 

P 94-1066 

Manufacturer.  Confidential. 

Chemical.  (G)  Pentaerythritol 
tetraesters  of  mixed  fatty  acids. 

Use/Production.  (G)  Synthetic 
industrial  lubricant  for  contained  use. 
Prod,  range:  Confidential. 

P  94-1067 

Mo/iu/acfurer.  Confidential. 

Chemical.  (G)  Mixed  fatty  acid  esters 
of  mono  and  di pentaerythritol. 

Use/Production.  (G)  Synthetic 
industrial  lubricant  for  contained  use. 
Prod,  range:  Confidential. 

P  94-1068 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  fatty  acid  esters 
of  mono  and  dipentaerythritol. 

Use/Production.  (G)  Synthetic 
industrial  lubricant  for  contained  use. 
Prod,  range:  Confidential. 

P  94-1069 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  fatty  acid  esters 
of  mono  and  dipentaerythritol. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  Confidential. 

P  94-1070 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  acrylate 
methacrylate  polymer. 

Use/Production.  (G)  Polyester 
component  of  a  polyurethane  adhesive. 
Prod,  range:  Confidential. 

P  94-1071 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
polymers. 

Use/Production.  (G)  Highly  dispersive 
use.  Prod,  range:  Confidential. 

P  94-1072 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  hydroxy 
functional  acrylic. 

Use/Production.  (G)  Highly  dispersive 
use.  Prod,  range:  Confidential. 

P  94-1073 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  unsaturated 
aliphatic  esters. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
64,000-85,000  kg/yr. 

P  94-1074 

Manufacturer.  H.  B.  Fuller 
Corporation. 


Chemical.  (G)  Polyester  isocyanate 
polymer. 

Use/Production.  (S)  Adhesive.  Prod. 
range:  Confidential. 

P  94-1075 

Manufacturer.  H.  B.  Fuller  Company. 

Chemical.  (G)  Polyester  isocyanate 
polymer. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 

P  94-1078 

Importer.  Confidential. 

Chemical.  (G)  Modified  polyester 
resin. 

Use/Import.  (G)  Adhesive.  Import 
range:  Confidential. 

P  94-1077 

Importer.  Spies  Hecker,  Inc. 

Chemical.  (S)  1,6-HexanedioI; 
hexanedioic  acid;  1,3- 
benzenedicarboxylic  acid;  1,3- 
benzenedicarboxylic  acid;  1,4- 
benzenedicarboxylic  acid; 
dimethylolpropionic  acid;  isophorone 
diisocyanate; 
dimethylisopropanolamine. 

Use/Import.  (S)  Binder  for  paints. 
Import  range:  100-1,000  kg/jrr. 

P  94-1078 

Manufacturer.  Confidential. 

Chemical.  (G)  Vinyl  acetate 
copolymer. 

Use/Production.  (G)  Protective 
coating,(open,  non-dispersive  use). 
Prod,  range:  Confidential. 

P  94-1079 

Manufacturer.  Arizona  Chemical 
Company. 

Chemical.  (G)  Petroleum  hydrocarbon 
resin  (cyclopentadiene  type)  as  the  basic 
polymer. 

Use/Production.  (S)  Tackifier 
component  of  adhesives.  Resin 
component  in  production  of  heat-set, 
wed  off-set  and  sheet  fed  inks.  Prod, 
range:  Confidential. 

P  94-1060 

Manufacturer.  Olin  Corporation. 

Chemical.  (G)  Alcohol  alkoxylate. 

Use/Production.  (S)  Surfactant/rinse 
aid  household,  and  industrial  automatic 
dishwashing.  Prod,  range:  Confidential. 

P  94-1081 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  terminated 
saturated  polyester  resin. 

Use/Production.  (G)  Intermediate  for 
laminating  adhesive.  Prod,  range: 
Confidentisl. 

P  94-1062 

Manufacturer.  Confidential. 

Chemical.  (G)  Isocyanate-terminated 
polyester  polyurethane. 


36188 


Use/Production. 
industrial  lubricant 
Prod,  range: 


:  Confidi  intial. 
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G)  Synthetic 

for  contained  use. 


P  94-1083 

Manufacturer.  Co  ifidential. 

Chemical.  (G)  Tri  nethylolpropane 
triesters  V  i;h  mixec  fatty  acids. 

Use/Production.  (G)  Synthetic 
industrial  lubricant  for  contained  use. 
Prod,  range:  Confidi  mtial. 

P 94-1084 

Manufacturer.  Ar  zona  Chemical 
Company. 

Chemical.  (G)  Petroleum 
resin  (cyclopentadi<  n 
basic  polymer. 

Use/Production 
component  of  adhej 
component  in  the 
set,  off-set  and  shee 
Confidential. 


(5) 


p  •od 


hydrocarbon 
e  type),  as  the 


Tackifier 
ives.  Resin 

uction  of  heat- 
inks.  Prod,  range: 


;)  Urethane  foam 
Confidential. 


P  94-1385 

Manufacturer.  Co  ifidential 
Chemical.  (G)  Mo  lified  acrylic 
polymer. 

Use/Production.  [Z]  Open,  non- 
dispersive  use.  Pro<  .  range: 
Confidential. 

P  94-1086 

Manufacturer.  Co  ifidential. 
•   Chemical.  (G)  Mopo  and  amine  salt 
carbowlate. 

Use/Production.  ( 
catalyst.  Prod,  rangt : 

P  94-1087 

Manufacturer.  R.  fr.  Vanderbilt 
Company,  Inc. 

Chemical.  (S)  Thi  idicarbonic 
diamide,  tetrakis  (2-methylpropyl)-. 

Use/Production.  ( 3)  Polymer  and 
elastomer  accelerate  r.  Prod,  range: 
Confidential. 

P  94-1088 

Manufacturer.  Co  ifidential. 

Chemical.  (G)  AI1(  yl  polyester  resin, 
carboxy  terminated. 

Use/Production.  ( 
coating.  Prod,  range 

P 94-1089 

Importer.  Confide  titial. 
Chemical.  (G)  Pol  mrethane  adduct. 
Use/Import.  (G)  C  pen,  non-dispersive. 
Import  range:  Confidential. 


j)  Resin  for  powder 
Confidential. 


P 94-1090 

Importer.  E.  I.  du 
Company,  Inc. 

Chemical.  (S) 
ester  with  1.2.3-proi>anedioI 

Use/Import.  (G) 
non-dispersive  use 
Confidential. 


'ont  de  Nemours  & 

Doc  osanoic  acid,  mono 
o  >anedioI. 
P  )lymer  additive 
Import  range: 


P 94-1091 

Manufacturer. 
Company. 


Ea:  tman  Kodak 


Chemical.  (G)  Aromatic  amino 
substituted  naphthalenecarboxamide. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  150-1,500  kg/ 

P  94-1092 

Manufacturer.  Stockhausen,  Inc. 

Chemical.  (G)  Polglycoletheracrylate 
teloner  with  acrylic  and  sulfonic  acid 
sodium  salts.  . 

Use/Production.  (S)  Dispersing  agent, 
sequestering  agent  for  all  and  proceses 
in  textile  finising  (dyeing,  printing); 
Prod,  range:  50,000-500,000  kg/yr. 

P  94-1093 

Manufacturer.  Confidential. 

Chemical.  (G)  Polysulfide 
aralkylchorosilane. 

Use/Production.  (G)  Intermediate 
chlorosilane  used  for  the  production  of 
silane  esters.  Prod,  range:  Confidential. 

P  94-1094 

Manufacturer.  Confidential. 

Chemical.  (S)  A  2-Methyl-l,3 
propendiol,  isophthalic  anhydride,  2- 
oxepanone  (epsilon- 
caprolactone)vextended  polyester. 

Use/Production.  (G)  Polyester  for  use 
in  industrial  coating.  Prod,  range: 
Confidential. 

P  94-1095 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  salt  of  a 
brominated  polyester,  cyclohexane,l,l 
methylene  bis(4-isocyanate)  based 
polyurethane. 

Use/Production.  (S)  Fabric  coating. 
Prod,  range:  100,000-500,000  kg/yr. 

P  94-1098 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1097 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenol,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1098 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 


lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1099 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  .with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  ^ange:  Confidential. 

P  94-1100 

Manufacture!-.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1101 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P 94-1102 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1103 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P 94-1104 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production:  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publicaton  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1105 

Manufacturer.  Confidential. 

Chemical.  (G)  Rdsin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 


lithographic  and  publication  gravure 
pinting  inks.  Prod,  range:  Confidential. 

P  94-1106 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P 94-1107 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxyUc 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1108 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

,P  94-1109 

Manufacturer.  Confidential. 

C/iem/ca/.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldwhyde  and  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P 94-1110 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkyphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1111 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1112 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkyphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 


lithographic  and  pubUcation  gravure 
pinting  inks.  Prod,  range:  Confidential. 

P 94-1106 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P9*-1107 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1106 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  Inks.  Prod,  range:  Confidential. 

.P  94-1109 

Manufacturer  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldwhyde  and  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1110 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
poljTner  with  alkyphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1111 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1112 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkyphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
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lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1113 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1114 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated. 
polymer  with  alkylphenols.  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P 94-1115 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkyphenols,  carboxylic 
acids,  formaldehyde  6md  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1116 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P 94-1117 

Manufacturer.  Confidential. 

Chemical.  CG)  Rosin,  maleated. 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1118 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated. 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1119 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  carboxylic  acids,  formaldehyde 
and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 


lithographic  and  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1120 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  alkylphenols,  carboxylic 
acids,  formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographi^nd  publication  gravure 
printing  inks.  Prod,  range:  Confidential. 

P  94-1121 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  acrylic 
polymer. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P  94-1122 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted 
naphthalenesulfonic  acid. 

Use/ Prod  action.  (S)  Reactive  dye  for 
cellulose.  Prod,  range:  5,000-30,000  kg/ 

yr- 

P  94-1123 

Manufacturer.  Koechst  Celanese 
Cororation. 

Chemical.  (G)  Substituted 
naphthalenesulfonic  acid. 

Use/Production.  (S)  Reactive  dye  for 
cellulose.  Prod,  range:  5.000-30,000  kg/ 

yr- 

P  94-1124 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  pentaerythritol 
tetraester  reaction  products  with 
alkylated  diar>'lamino. 

Use/Production.  (G)  Lubricant 
additive.  Prod,  range:  Confidential 

P  94-1125 

Manufacturer.  Confidential. 

Chemical.  (S)  Aqueous  polyurethane 
dispersion. 

Use/Production.  (G)  Coating  for. 
flexible  substrate,  v.  ood  industrial 
coatings,  printing  inks  and  glass  fiber 
sizing.  Prod,  range:  100,000-300,000  kg/ 

yr- 

P  94-1126 

Manufacturer.  Confidential. 

Chemical.  (S)  Aqueous  polyurcthano 
dispersion. 

Use/Production.  (S)  Coating  for. 
flexible  substrate,  wood,  and  industiral 
coatings,  printing  inks  and  glass  fiber 
sizing.  Prod,  range:  340,000-650,000  kg/ 

yr- 

P  94-1127 

Manufacturer.  Confidential. 
Chemical.  (S)  Aqueous  pol^-urelhane 
dispersion. 
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Use/Production. 
flexible  substrate,  wiood 


(S) 


coatings,  printing 
sizing.  Prod,  range: 


Coating  for: 
and  industiral 
iiiks  and  glass  fiber 
140.000-680,000  kg/ 


P  94-1128 
Manufacturer.  E 

Nemours  &  Compank' 
Chemical.  (G)  Eth  ,^1 
Use/Production,  (p) 

Prod,  range: 


Confidential 


P9*-1129 

Importer.  Confide  itial. 

Chemical.  (G)  Alk^l  cyano  substituted 
pyridazo  benzoate. 

Use/Import.  (G)  Ttis 
used  as  one  of  the  y( 
of  color  sheet  casett^- 
Confidential. 


P  94-1130 

Importer.  Confide|itial 

Chemical.  (G)  3- 
phenyl-1 ,5-dioxo-s- 

Use/Import.  (G)  D 
for  coloration  of  po 
Import  range:  Confi 


[/  ,lkyloxyphenyl)-7- 
i  tidacen-2.6-dione. 
sperse  dye  colorant 
ester  textile, 
dential. 


P  94-1131 


D  e 


Importer.  Confide  it 

Chemical.  (G)  Nap  hthylazo- 
triazinylamino-naph  athalene 
add. 

Use/Import.  (G) 
range:  Confidential. 

P  94-1132 

Manufacturer.  Co4fidential 
Chemical.  (G)"Am 
Use/Production 
Prod,  range:  Confidehtial 

P  94-1133 

Manufac'irer.  Rei 
Inc. 

Chemical.  (G)  Oil 

Use/Production. 
Prod,  range:  Confidehtial 


P  94-1134 

Manufacturer.  CoHfid 
Chemical.  (S)  Mocffied 

polymer. 
Use/Production 

dispersive  use.  Prod 

Confidential. 


iC) 


Moc  ified  acrylic 


(Cj 


P  94-1135 

Manufacturer.  Coi^fidential 

Chemical.  (G) 
polymer.  ■ 

Use/Production.  , 
dispersive  use.  Prod. 
Confidential. 

P  94-1136 

Manufacturer.  Conlfi dential. 
Chemici.1.  (G)  Acrj  lie  resin/  acrylic 
polymer. 
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du  Pont  de 

Inc. 
ene  copolymer. 

Hot  melt  sealant. 


substance  is 
How  components 
Import  range: 


lial. 


disulfonic 
for  cotton.  Import     p  94-1141 


Use/Production.  (G)  The  acrylic 
polymer  is  to  be  used  as  a  polymeric 
binder  in  light-sensitive  photoresists. 
Prod,  range:  Confidential. 

P  94-1137 

Manufacturer.  Confidential. 

Chemical.  (G)  N-Alkyl  phthalimide. 

Use/Production.  (S)  Intermediate  for 
surfactant.  Prod,  range:  5,000-25,000 
kg/yr. 

P  94-1138 
Manufacturer.  Confidential. 
Chemical.  (G)  N-Alkyl  phthalimide.O 
Use/ Production.  (S)  intermediate  for 

surfactant.  Prod,  range:  5.000-25,000 

kg/yr. 

P  94-1139 

Manufacturer.  Confidential. 

Chemical.  (G)  Amidocarboxy  benzoic 
acid  salt. 

Use/Production.  (S)  Surfactant  for 
hard  surface  cleaners.  Prod,  range: 
5.000-25,000  kg/yr. 

P  94-1140  -' 

Manufacturer.  Confidential. 

Chemical.  (G)  Amidocarboxy  benzoic 
acid  salt. 

Use/Production.  (S)  Surfactant  for 
hard  surface  cleaners.  Prod,  range: 
5,000-25,000  kg/yr. 


ne  catalyst. 
Epoxy  catalyst. 


((;) 


;hhold  Chemicals,       '"^• 


Manufacturer.  Confidential. 

Chemical.  (G)  Styrene-acrylic 
polymer. 

Use/Production.  (S)  Additive  for 
polymers.  Prod,  range:  Confidental. 

P  94^1142 

Importer.  UBE  Industries  (America), 


nodified  urethane. 
Coating  rosin. 


(d) 


Chemical.  (S)  Magnesium  hydroxide 
sulfate  teihydrate. 

Use/Import.  (S)  Reinforcing  material 
for  plastics  and  rubbers.  Import  range: 
5.000-10.000  kg/yr. 


idential. 
acrylic 


Open  non- 
range: 


Open,  non- 
range: 


P  94-1143 

Manufacturer.  United  Organics 
Corporation. 

Chemical.  (S)  Antimony  tributyrate. 

Use/Production.  (S)  Polyester  catalyst. 
Prod,  range:  25,000-1,000,000  kg/yr. 

P  94-1144 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated 
polymer  with  carboxylic  acids, 
formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  printing  inks.  Prod,  range: 
Confidential. 

P 94-1145 
Manufacturer.  Confidential. 


Chemical.  (G)  Rosin,  maleated. 
polymer  with  carboylic  acids, 
formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  printing  inks.  Prod,  range: 
Confidential. 

P  94-1146 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  carboxylic  acids, 
formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  printing  inks.  Prod,  range: 
Confidential. 

P  94-1147 

Manufacturer.  Confidential. 

Chemical.  (S)  Rosin,  maleated, 
polymer  with  carboxylic  acids, 
formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  printing  inks.  Prod,  range: 
Confidential 

P 94-1148 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  carboxylic  acids, 
formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  printing  inks.  Prod,  range: 
Confidential. 

P  94-1149 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  carboxylic  acids, 
formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  printing  inks.  Prod,  range: 
Confidential. 

P 94-1150 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  carboxylic  acids, 
formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  printing  inks.  Prod,  range: 
Confidential. 

P  94-1151 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  maleated, 
polymer  with  carboxylic  acids, 
formaldehyde  and  a  polyol. 

Use/Production.  (S)  The  PMN 
substances  function  as  binders  in 
lithographic  printing  inks.  Prod,  range:  • 
Confidential. 

P  94-1152 

Manufacturer.  Cytec  Industries,  Inc. 
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Chemical.  (G)  Modified  epoxy  resin; 
modified  aromatic  epoxy  resin. 

Use/Production.  (G)  Resin  for  non- 
dispersive  use.  Prod,  range: 
Confidential.  , 

P  94-1155 

Manufacturer.  Cytec  Industries  Inc. 

Chemical.  (G)  Modified  epoxy  resin; 
modified  aromatic  epoxy  resin. 

Use/Production.  (G)  Resin  for  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P 94-1156 

Manufacturer.  Cyctec  Industries  Inc. 

Chemical.  (G)  Modified  epoxy  resin; 
modified  aromatic  epoxy  resin. 

Use/Production.  (G)  Resin  for  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P  94-1163 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (S)  Styrene;  para-m«;thyl 
styrene. 

Use/Production.  [G]  Plastic  film  and 
container  applications.  Prod,  range: 
Confidential. 

P  94-1164 

Importer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  styrene- 
acrj'late  polymer. 

Use/Import.  (S)  Polymer  for  use  in 
interiorhouse  paint.  Import  range: 
C^onfidential. 

P  94-1165 

Importer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  styrene- 
acrylate  polymer. 

Use/Import.  (G)  Plastic  film  for 
container  applications.  Import  range: 
Confidential. 

?  94-1166 

Importer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  styrene- 
acrylate  polymer. 

Use/Import.  (S)  Polymer  for  use  in 
interior  house  paint.  Import  range: 
Confidential. 

P  94-1167 

Importer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  styrene- 
acrylate  polymer. 

Use/Import.  (S)  Polymer  for  use  in 
interior  house  paint.  Import  range: 
Confidential. 

P  94-1166 

Manufacturer.  Shell  Oil  Company. 
Chemical.  (G)  Polyester  of  saturated 
polyol. 
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Chemical.  (G)  Modified  epoxy  resin; 
modified  aromatic  epoxy  resin. 

Use/Production.  (G)  Resin  for  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P 94-1155 

Manufacturer.  Cytec  Industries  Inc. 

Chemical.  (G)  Modified  epoxy  resin; 
modified  aromatic  epoxy  resin. 

Use/Production.  (G)  Resin  for  non- 
dispersive  use.  Prod,  range: 
Confidential.  i 

P 94-1156 

Manufacturer.  Cyctec  Industries  Inc. 

Chemical.  (G)  Modified  epoxy  resin; 
modified  aromatic  epoxy  resin. 

Use/Production.  (G)  Resin  for  non- 
dispersive  use.  Prod,  range: 
Confidential. 

P  94-1163 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (S)  Styrene;  para-m«;thyl 
styrene. 

Use/Production.  (G)  Plastic  film  and 
container  applications.  Prod,  range: 
Confidential. 

P  94-1154 

Importer  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  styrone- 
acrj'late  polymer. 

Use/Import.  (S)  Polymer  for  use  in 
interiorhouse  paint.  Import  range: 
C^onfidential. 

P  94-1165 

Importer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  styrene- 
acrylate  polymer. 

Use/Import.  (G)  Plastic  film  for 
container  applications.  Import  range: 
Confidential. 

P 94-1166 

Importer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  styrene- 
acrylate  polymer. 

Use/Import.  (S)  Polymer  for  use  in 
interior  house  paint.  Import  range: 
Confidential. 

P  94-1167 

Importer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  styrene- 
acrylate  polymer. 

Use/Import.  (S)  Polymer  for  use  in 
interior  house  paint.  Import  range: 
Confidential. 

P 94-1168 

Manufacturer.  Shell  Oil  Company. 
Chemical.  (G)  Polyester  of  saturated 
polyol. 


Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 94-1169 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylated  melamine 
resin. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod. 
Tango:  20,000-100.000  kg/yr. 

P  94-1170 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  Ci2~ 
Czi-  branched  chain  mono-olefins; 
caprolactani,  2,6-bis(l,l-dimethyl)-4- 
methylphenol. 

Use/Import.  (G)  Metal  working 
additive.  Import  rftnge:  Confidential. 

P  94-1171 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C|2- 
C2r  branched  chain  mono-olefins; 
caprolactam;  2.6-bis(l,l-dimethyl)-4- 
methylphenol. 

Use/Import.  (G)  Metal  working 
additive.  Import  range:  Confidential. 

P  94-1172 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C12- 
C^i-  branched  chain  mono-olefins; 
caprolactam;  2,6-bis(l,l-dimethyl)-4- 
methylphenol. 

Use/Import.  (G)  Metal  working 
additive.  Import  range:  Confidential. 

P  94-1173 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  Cr2— 
C2I-  branched  chain  mono-olefins; 
caprolactam;  2,6-bis(l,l-dimethyl)-4- 
methylphenol. 

Use/Import.  (G)  Metal  working 
additive.  Import  range:  Confidential. 

P  94-1174 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C12— 
C21  branched  chain  mono-olefins; 
caprolactam;  2,6-bis(l  ,l-dimethyl)-4- 
methylphenol. 

Use/Import.  (G)  Metal  working 
additive.  Import  range:  Confidential. 

P  94-1175 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C12— 
C2r  branched  chain  mono-olefins 
caprolactam;  2.6-bis(l,l-dimethyl)-4- 
methylphenol. 

Use/Import.  (G)  Metal  working 
additive.  Import  range:  Confidential. 


P  94-1176 

Manufacturer.  Ho*»chst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  Ci2~ 
C2r  branched  chain  mono-olefins; 
caprolactam;  2,6-bis(l,l-dimethylethyl)- 
4-methylphenol. 

Use/Production.  (G)  Metal  working 
additive.  Prod,  range:  Confidential. 

P 94-1177 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C12— 
C21-  branched  chain  mono-olefins; 
caprolactam;  sodium  hydroxide;  2,6- 
bis(l,l-dimethylethyl)-4-methylphenol. 

Use/Production.  (G)  Metal  working 
additive.  Prod.' range:  Confidential. 

P  94-1178 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  Cn— 
C21  branched  chain  mono-olefins; 
caprolactam;  potassium  hydroxide;  2,6- 
bis(l,l-dimethylethyl)-4-methylphenol. 

Use/Production.  [G]  Metal  working 
additive.  Prod,  range:  Confidential. 

P  94-1179 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C12— 
Cir  branched  chain  mono-olefins; 
caprolactam;  monoethanolamine;  2,6- 
bis(l,l-dimethanoamine;  2,6-bis(l.l- 
dimethy!ethyl)-4-methylphenol. 

Use/ Production.  (G)  Metal  working 
additive.  Prod,  range:  Confidential. 

P  94-1180 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Maleic  anhydride;  C12— 
C21  branched  chain  mono-olefins; 
caprolactam;  diethanolamine;  2,6- 
bis(l,l-dimethylethylM-methylphenol. 

Use/Production.  (G)  Metal  working 
additive.  Prod,  range:  Confidential. 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notification. 

Dated:  July  6. 1994. 
Frank  V.  Caesar, 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  94-17295  Filed  7-14-94;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  To  Office  Of 
Management  And  ^udget  For  Review 

July  11,  1994. 

The  Federal  Com  Tiunications 
Commission  has  su  )mitted  the 
following  informatibn  collection 
requirement  to  OMB  for  review  and 
clearance  under  thq  Paperwork 
Reduction  Act  of  1^80  (44  U.S.C.  3507). 

Copies  of  this  suUmission  may  be 
purchased  from  the|Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contaci  judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  '  vishing  to  comment 


on  this  information 
contact  Timothy  Fa 


collection  should 
Office  of 


Management  and  Bi  idget,  Rooin  10236 


NEOB,  Washington 
395-3.561 

OMB  Number:  Non« 

T/f/e;  Section  1.402 
preference 

Action:  Reinstatem^t 
approved  coilectipn 
approval  has  ex 

Hespondents 
profit  (including 

Frequency  of  Hi 
reporting  requirei^ent 

Estimated  Annual 
500  hours  average 
response;  1,500  h^urs 
burden 


pi  red 
:  Busin  jsses 


lespa  ise 


or  other  for- 
•  mall  businesses) 

On  occasion 


certain  rules  were 
Information  subm 


DC  20503.  (202) 


Pioneer's 


of  a  preciously 
for  which 


I  urden:  3  responses; 
burden  per 
total  annual 


Needs  and  Uses:  A  :  teport  and  Order 
was  adopted  in  A  )ril  1991  creating  a 
"pioneer's  prefert  nee"  for  those 
entities  whose  pre  posals  foster  the 
introduction  and  i  ievelopment  of  new 
communications  technologies  and 
services  in  the  sp<  ctrum  allocation 
and  authorization  process.  A 
Memorandum  Op  nion  and  Order  was 
adopted  in  February  1992  modifying 
the  rule  section.  £  jecifically,  a 
deadline  was  esta  )lished  for  the  filing 
of  pioneer's  prefei  ence  requests  and 


clarified. 

tted  by  applicants 


for  a  pioneer's  praference  will  be  used 
by  the  Commissio  i  to  determine 


whether  initiation 


proceeding  is  war  anted  and,  if  so, 
whether  applicani  s  are  entitled  to 


preferences.  If  the 


of  a  njleraaking 


information  is  not 


collected,  it  woul<  not  be  possible  to 
award  preferences . 


Federal  Communications  Commission. 

WilHam  F.  Caton, 

Acting  Secretary. 

IFR  Doc  94-17203  Filed  7-14-94;  8:45  am] 

BH.UNG  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1033-DR] 

Georgia;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Georgia  (FEMA- 
1033-DR).  dated  July  7. 1994,  and 
related  determinations. 
EFFECTIVE  DATE:  July  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
7, 1994,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  defeiroined  that  the  damage  in 
certain  areas  of  the  State  of  Georgia,  resuhing 
from  torrential  rain,  high  wind,  tornadoes 
and  flooding  resulting  from  Tropical  Storm 
Alt)erto  on  July  3, 1994,  and  continuing,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Georgia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 


the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Glenn  C.  Woodard  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Georgia  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bibb,  Qayton,  Dougherty,  and  Sumter 
Counties  for  Individual  Assistance  and 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

IFR  Doc.  94-17237  Filed  7-14-94;  8:45  ami 

8ILUNG  CODE  6718-02-M 


[FEMA-1033-DR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-1033-DR),  dated  July 
7, 1994,  and  related  determinations. 

EFFECTIVE  DATE:  July  8,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 

of  a  major  disaster  for  the  State  of 
Georgia  dated  July  7. 1994,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
7, 1994: 

Butts,  Calhoun,  Coweta,  Crawford,  Dooly 
Early,  Fayette,  Fulton,  Henry,  Houston, 
Jones,  Lamar,  Lee,  Macon,  Meriwether, 
Monroe,  Peach,  Pike,  Randolph,  Spalding. 
Talbot,  Taylor,  Terrell,  Troup.  Twiggs, 
Upson,  and  Webster  Counties  for 
Individual  Assistance  and  Public- 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director,  Fesponse  and  Recovery 
Directorate. 

IFR  Doc.  94-17235  Filed  7-14-94;  8:45  am| 

BtUMG  CODE  e71S-<»-M 


Federal  Register  / 


[FEMA-1033-DR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-1033-DR),  dated  Jul» 
7. 1994.  and  related  determinations 
EFFECTIVE  DATE:  July  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  dated  July  7, 1994,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
7, 1994: 

Crisp  and  Worth  Counties  for  Individual 

A.ssistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
8.3.516,  Disaster  Assistance) 
Richard  W.  Krixnm, 

Associate  Director.  Response  and  Recovery 
Directorate. 

IFR  Doc.  94-17236  Filed  7-14-94;  8:45  ami 
BILLING  COOE  6718-02-11 

[FEMA-1034-DR1 

Alabama;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-1034-DR),  dated  July  8,  1994, 
and  related  determinations. 
EFFECTIVE  DATE:  July  8,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergencv  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
8, 1994,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama, 
resulting  from  severe  storms  and  flooding 
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[FEMA-1033-OR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEKIA).   | 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia.  (FEMA-1033-DR).  dated  Juh 
7,  1994.  and  related  determinations 
EFFECTIVE  DATE:  July  11. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
VVashinglon.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  dated  July  7, 1994,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
7, 1994: 

Crisp  and  Worth  Counties  for  Individual 

A.ssistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director.  Response  and  Recovery 
Directorate. 

IFR  Doc.  94-17236  Filed  7-14-94;  8:45  am) 
BILLING  COOE  6718-02-M 

[FEMA-1034-DR1 

Alabama;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
{FEMA-1034-DR),  dated  July  8,  1994, 
and  related  determinations. 
EFFECTIVE  DATE:  July  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Eraergencv  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
8, 1994,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama, 
resulting  from  severe  storms  and  flooding 


resulting  from  Tropical  Storm  Alberto  on  July 
2, 1994,  and  continuing  ,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Alabama. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Ptiblic  Assistance  in  the 
designated  areas  Consistent  with  the 
requirement  tb.t  Federal  assistance  be 
supplementa',  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Leland  Wilson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 
*  I  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Barl>our.  Coffee,  Covington,  Dale,  Geneva, 
Henry.  Houston,  and  Randolph  Counties 
for  Individual  Assistance  and  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance] 

James  L.  Witt. 

Director. 

[PR  Doc.  94-17234  Filed  7-14-94;  8:45  am] 

BILUNQ  CODE  e71B-«2-M 


[FEMA-1032-DR] 

North  Dakota;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Dakota 
(FEMA-1032-DR),  dated  July  1,  1994, 
and  related  determinations. 
EFFECTIVE  DATE:  July  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 


Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  IS 
hereby  given  that,  in  a  letter  dated  July 
1, 1994,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Dakota, 
resulting  from  severe  storms,  flooding  and 
ground  saturation  due  to  high  water  tables  on 
March  5. 1994.  and  continuing,  is  of 
shfficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Rot>ert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  North  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purp>oses,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Con.sistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  A.ssistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  AppUcations  for 
Pubhc  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  David  P.  Grier  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Barnes,  Benson.  Foster.  Griggs.  Hettinger, 
LaMouie,  Logan.  Mcintosh.  McKenzie. 
Nelson,  Oliver,  Ramsey.  Steele.  Stutsman. 
Towner.  Walsh.  Wells  and  Williams 
Counties  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance)  ^ 

James  L.  Witt, 

Director. 

(FR  Doc.  94-17238  Filed  7-14-94:  8:45  am) 

WLUNO  COOE  «71«-(tt-M 
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FEDERAL  HOUSING  FINANCE  BOARD 

[NO.94-N02] 

Notice  Of  Federal  Home  Loan  Bank 
Members  Selected  lor  Community 
Support  Review 

AGENCY:  Federal  Hcjusing  Finance 

Board. 

ACTION:  Notice. 


summary:  The  Fina  icial  Institutions 
Reform,  Recoven-,  imd  Enforcement  Act 
of  1989  added  a  nei  v  Section  10(g)  to  the 
Federal  Home  Loam  Bank  Act  of  1932 
requiring  that  members  of  the  Federal 
Home  Loan  Bank  (I  HLBank)  System 
meet  standards  for  i  ;oramunity 
investment  or  servi  :e  in  order  to 
maintain  continuec  access  to  long-term 
FHLBank  System  ai  Ivances.  In 
compliance  with  th  is  statutory  change, 
the  Federal  Housin  5  Finance  Board 
(Finance  Board)  pn  imulgated 
Community  Suppoil  regulations  (12 
CFR  Part  936)  that  were  published  in 


the  Federal  Registe  r  on  November  21 ,         SUPPI.EMENTARY  INFORMATION: 


1991 (56  FR  58639) 
process  established 


the  Finance  Board  '  vill  select  a  certain 
number  of  member  i  for  review  each 
quarter,  so  that  all  1  nembers  that  are 
subject  to  the  Comi  lunity  Reinvestment 
Act  of  1977,  12  use.  2901  et  seq.. 


Post 


Branford  Savir,gs  Ban  < 

Community  Savings  B  ank  

Famiers  and  Mechanips  Bark  . 
First  City  Bank  .. 
NorvMcti  Savings  Society 
American  Bank  of  Cofnecticul  ... 

Centerbank  

Nortti  Middlesex  SaviAgs  Bank 
Peopies  Federal  Savii  tgs  Bank 

The  Boston  Bank  ot  C  ommerce 

People's  Savings  Ban  <  ot  Brockton 
North  CamtXKJge  Coc  lerative  Bank 
Easttiampton  Co-op  E  ank 
Everett  Savings  Bank 
Glendale  Cooperative  Bank 
FideJlty  Cooperative  E  ank 
Foxtxxo  Natior^l  Bar  (  ol  Foxboro 
Ipswich  Savings  Bant  . 
First  Essex  Bank,  FSI 1 
Medtord  Cooperative 
Plymouth  Savings  Baiik 
Monson  Savings  BanI : 
Lawrence  Savings  Ba  ik 
Wanen  Five  Cents  S<  vings  Bank 
Saugus  Cooperative  { lank 

Spencer  Savings  Ban  t  

Bristol  County  Saving^  Bank 
Sterling  Bank  .... 
Winchester  Cooperative  Bank 

Franklin  Savings  BanI ; _ 

Kermetxink  Savings  E  ank  

Katahdin  Trust  Compi  my  ... 

Coastal  Savings  Bant   ...»..;..... 


(CRA),  will  be  reviewed  once  every  two 
years.  The  purpose  of  this  Notice  is  to 
aimoiuice  the  names  of  the  members 
selected  for  the  second  quarter  review 
(1994-95  cycle)  under  the  regulations. 
The  Notice  also  conveys  the  dates  by 
which  members  need  to  comply  with 
the  Community  Support  regulation 
review  requirements  and  by  which 
comments  from  the  public  must  be 
received. 

DATES:  Due  Date  for  Member 
Community  Support  Statements  for 
Members  Selected  in  Second  Quarter 
Review:  August  31, 1994. 

Due  Date  for  Public  Comments  on 
Members  Selected  in  Second  Quarter 
flevjew.  August  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  C.  Martinez,  Director,  Housing 
Finance  Directorate,  (202)  408-2825, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  408- 
2579. 


Under  the  review 
in  the  regulations. 


A.  Selection  for  Community  Support 
Review 

The  Finance  Board  currently  reviews 
all  FHLBank  System  members  that  are 
subject  to  CRA  once  every  two  years. 
Approximately  one-eighth  of  the 


FHLBank  members  in  each  district  will 
be  selected  for  review  by  the  Finance 
Board  each  calendar  quarter.  To  date, 
only  members  that  are  subject  to  CRA 
have  been  reviewed.  In  selecting 
members,  the  Finance  Board  will  follow 
the  chronological  sequence  of  the 
members'  CRA  Evaluations  post-July  1, 
1990,  to  the  greatest  extent  practicable, 
selecting  one-eighth  of  each  District's 
membership  for  review  each  calendar 
quarter.  However,  the  Finance  Board 
will  postpone  review  of  new  members 
until  they  have  been  in  the  System  for 
one  full  year. 

The  Finance  Board  is  currently  in  the 
process  of  promulgating  amendments  to 
the  Community  Support  regulation  that 
would  specify  the  procedures  to  be  used 
to  evaluate  those  members  that  are  not 
subject  to  CRA  (insuj^nce  companies 
and  credit  unions).  As  soon  as  these 
regulations  are  adopted,  this  review  will 
include  those  memliers  that  are  not 
subject  to  CRA. 

Selection  for  review  is  not,  nor  should 
it  be  construed  as,  any  indication  of 
either  the  financial  condition  or 
Community  Support  performance  of  the 
institutions  listed. 

B.  List  of  FHLBank  Members  To  Be 
Reviewed  in  the  Second  Quarter, 
Grouped  by  FHLBank  District 


Member 


Federal  Home  Loan  Bank  of  Boston — District  1 
Office  Box  9106,  Boston,  Massachusetts  0220&-9106 


Sank 


City  arxl  state 


Branford,  CT. 
Bristol,  CT. 
Middletown,  CT. 
New  Britain.  CT. 
Norwich,  CT. 
Waterbury,  CT. 
Watertxiry,  CT. 
Ayer,  MA. 
Boston,  MA. 
Boston,  MA. 
Brockton,  MA. 
Cambridge,  MA. 
Easthamptcn,  MA. 
Everett,  MA. 
Everett,  MA. 
Fitchburg,MA.: 
Foxboro,  MA. 
Ipswich,  tAA. 
Lawrence,  MA. 
Medford.  MA. 
Middieborough,  MA. 
Monson,  MA. 
North  Andover,  MA. 
PeatKXly,  MA. 
Saugus,  MA.. 
Spencer,  MA. 
Taunton,  MA. 
Wattham,  MA. 
Winchester,  MA. 
Farmington,  ME. 
KennetMjnk,  ME. 
Patten,  ME. 
Portland,  ME 


Federal  Register  / 


Membei 

Peoples  Heritage  Savings  Bank 

Southeast  Bank  for  Savings 

Franklin  Savings  Bank ; 

CFXBank  .-. , 

Mascoma  Savings  Bank 

First  NH  Bank 

Meredith  Village  Savings  Bank 

Peterborough  Savings  Bank 

Bank  of  Newport 

Northfiekj  Savings  Bank  ' 

Martjie  Bank -. 

Federal  Home  Loan  Bank  of 
One  World  Trade  Center— 103rd  Floo 

Pamrapo  Savings  Bank,  SLA 

Ocean  Federal  Savings  Bank 

Farmers  &  Mechanics  Savings  Bank,  SLA 

Freehokl  Savings  &  Loan  Association  

Oritani  Savings  and  Loan  Association  

Investors  Savings  Bank 

Millington  Savings  Bank,  SLA  

Gibraltar  Savings  Bank,  SLA 

Ocean  City  Home  Savings  &  Loan  Association 

Lakeview  Savings  Bank 

Ridgewood  Savings  and  Loan  Association 

Shadow  Lawn  Savings  Bank,  SLA 

Glen  Falls  National  Bank  &  Trust  Company  ;... 

Provident  Savings  Bank,  F.A „... 

Maple  City  Savings  and  Loan  Association 

Sunnyside  Federal  Savings  &  Loan  Association  , 

Maspeth  Federal  Savings  &  Loan  Association  

Massena  Savings  and  Loan  Association  , 

Medina  Savings  and  Loan  Association  

Carver  Federal  Savings  Bank  , 

The  Lincoln  Savings  Bank,  FSB .....„, 

Ogdensburg  Federal  Savings  &  Loan  Association  ... 

Schenectady  Federal  Savings  &  Loan  Assoc „.. 

Bank  of  Westbury  

Yonkers  Savings  and  Loan  Association 

Doral  Federal  Savings  Bank 

Federal  Home  Loan  Bank  of  I 
625  West  Ridge  Pike,  Suite  B-107,  Cons 

Investment  Savings  and  Loan  Association  

Reliance  Savings  Association 

Bridgeville  Savings  Bank ; 

Charieroi  Federal  Savings  Bank 

Citizens  National  Bank  of  Evans  City 

Greenville  Savings  Bank 

Mauch  Chunk  Trust  Company 

Grange  National  Bank  of  Wyoming  County 

Westmoreland  Federal  Savings  &  Loan  Assoc 

Keystone  Savings  Bank .,.. 

Lock  Haven  Savings  and  Loan  Association „ 

First  Citizens  National  Bank  „ 

First  National  Bank  of  McConnellsburg 

The  Muncy  Bank  &  Trust  Company „ 

Pnjdenttal  Savings  Bank,  PaSA 

Iron  and  Glass  Bank „ 

Workingmens  Savings  Bank,  FSB  ..^ .-;... 

Greater  Pottsville  FS&LA ,.„. „ 

Peoples  Savings  Bank,  PaSA , 

Central  Pennsylvania  Savings  Association  , 

Keystone  Federal  Savings  &  Loan  Association' , 

First  National  Bank  of  Spring  Mills , 

East  Stroudsburg  Savings  Association  ..,.;.. 

Main  Line  Federal  Savings  Bank .". 

Washington  Federal  Savings  Bjink ; 

Citizens  &  Norttiem  Bank  ; 

First  National  Bank  of  BluefieW 

First  Empire  Federal  Savings  &  Loan  Assoc  

Rrst  Federal  S&LA  of  Ravenewood „ 
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Member 


Peoples  Heritage  Savings  Bank 

Southeast  Bank  for  Savings 

Franklin  Savings  Bank 

CFX  Bank  r. ,. 

Mascoma  Savings  Bank , 

First  NH  Bank  

Meredith  Village  Savings  Bank  .. 

Petertjorough  Savings  Bank 

Bank  of  Newport 

Northfield  Savings  Bank 

Martjie  Bank 


Federal  Home  Loan  Bank  of  New  York— District  2 
One  World  Trade  Center— 103rd  Floor,  New  YorK  New  York  10048 

Pamrapo  Savings  Bank,  SLA  

Ocean  Federal  Savings  Bank 

Farmers  &  Mechanics  Savings  Bank,  SLA „ 

FreehoW  Savings  &  Loan  Association 

Orilani  Savings  and  Loan  Association 

Investors  Savings  Bank 

Millington  Savings  Bank,  SLA  

GHxaltar  Savings  Bank,  SLA IZZIIZ 

Ocean  City  Home  Savings  &  Loan  Association 

Lakeview  Savings  Bank ^ 

RkJgewood  Savings  and  Loan  Association 

Shadow  Lawn  Savings  Bank,  SLA 

Glen  Falls  National  Bank  &  Trust  Company  1 

Provident  Savings  Bank,  F.A .' 

Maple  City  Savings  and  Loan  Association 

Sunnyside  Federal  Savings  &  Loan  Association 

Maspeth  Federal  Savings  &  Loan  Associatkjn 

Massena  Savings  and  Loan  Association  „ 

Medina  Savings  and  Loan  Association  _ 

Can/er  Federal  Savings  Bank .* 

The  Lincoln  Savings  Bank,  FSB .i. ;. 

Ogdensburg  Federal  Savings  &  Loan  Association _ 

Schenectady  Federal  Savings  &  Loan  Assoc 

Bank  of  Westtxjry  „ 1""."!!!!! 

Yonkers  Savings  and  Loan  Association _ 

Dora!  Federal  Savings  Bank .:> 


Federal  Home  Loan  Bank  of  Pittsburgh— District  3 
625  West  Ridge  Pike.  Suite  B-107,  Conshohocken,  Pennsylvania  19428 

Investment  Savings  and  Loan  Association  ;. .-. 

Reliance  Savings  Association 

Bridgeville  Savings  Bank ; 

Charleroi  Federal  Savings  Bank 

Citizens  National  Bank  of  Evans  City „ 

Greenville  Savings  Bank „ ;.... 

Mauch  Chunk  Trust  Company „ ....; „.... 

Grange  National  Bank  of  Wyoming  County  ., 

Westmoreland  Federal  Savings  &  Loan  Assoc „ 

Keystone  Savings  Bank 

Lock  Haven  Savings  and  Loan  Association „ 

First  Citizens  National  Bank „ 

First  National  Bank  of  McConnellsburg .." !.!!..!!""!."!"!.. 

The  Muncy  Bank  &  Trust  Company „ 

Pnjdentfal  Savings  Bank,  PaSA : !..!"!!!."!;!!."! 

Iron  and  Glass  Bank „ ..„"..... „ ....'."Z 

Workingmens  Savings  Bank,  FSB  ..^ .-„.. ;.,.., ..!!!!!!:!!"! 

Greater  Pottsvllle  FS&LA „ ! .; ...,.....!.!."!!"!!"!!1.."! 

Peoples  Savings  Bank,  PaSA .„ ,.„....... 

Central  Pennsylvania  Savings  Association  :. 

Keystone  Federal  Savings  &  Loan  AssociatkMi' 

Rrst  Natwnal  Bank  of  Spring  Mills .,. .- ; 

East  Stroudstxirg  Savings  Association  „,.;.. „ 

Main  Line  Federal  Savings  Bank ..!..!!."!!:!]!!!!!! 

Washington  Federal  Savings  Bank ; .-...„..„'. ...,.;. 

Citizens  &  Norttiem  Bank ; „..„..„': ..'. .!.!. 

First  National  Bank  o^Bluefiek1 „.. .."........'.. 

First  Empire  Federal  Savings  &  Loan  Assoc 


City  and  state 


Portland,  ME. 
Dover.  NH. 
Franklin,  NH 
Keene,  NH. 
Lebanon,  NH. 
Manchester,  NH. 
Meredith.  NH. 
PetertXKOugh,  NH. 
Newport,  Rl. 
NorthfiekJ,  VT. 
Rutland,  VT 


Bayonne,  NJ. 
Brick  Township,  NJ. 
Burlington,  NJ. 
Freehold.  NJ. 
Hackensack,  NJ. 
Millburn,  NJ. 
Millington,  fvU. 
Newark,  NJ. 
Ocean  City,  I4J. 
Paterson,  NJ. 
Ridgewood,  hJJ. 
West  Long  Branch,  NJ. 
Glen  Falls.  NY. 
Haverstraw,  NY. 
Hornell,  NY. 
Irvington,  NY. 
Maspeth,  NY. 
Massena.  NY. 
Medina.  NY. 
New  York,  NY. 
New  york,  NY. 
Ogdensburg,  NY. 
Schenectady,  NY. 
Westbury,  NY. 
Yonkers,  NY. 
Catana,  PR 


Altoona,  PA. 
Altoona,  PA. 
Bridgeville.  PA. 
Charleroi.  PA. 
Evans  City.  PA. 
Greenville,  PA. 
Jim  Thorpe,  PA. 
Laceyville.  PA. 
Latrobe.  PA. 
Lehigh  Valley.  PA. 
Lock  Haven.  PA. 
Mansfiekj,  PA. 
McConnellsburg,  PA. 
Muncy,  PA. 
Philadelphia.  PA. 
Pittsburgh.  PA. 
Pittsburgh,  PA. 
Pottsville.  PA. 
RkJgway.  PA. 
Shamokin.  PA. 
Sharpstxjrg,  PA. 
Spring  Mills,  PA. 
Stroudsburg,  PA. 
Villanova.  PA. 
Washington,  PA. 
Wellsboro.  PA. 
BluefieW,  WV. 
Charteston,  WV. 


First  Federal  S&LA  of  Ravenewood , ., I  Ravenswood,  WV. 
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Member 


Federal  Horn*  Loan  Bank  of  Atlanta — District  4, 
Post  Office  Box  105565,  Atlanta,  Georgia  30348 


Trust  Company 


Cerrtral  State  Bank  .j- 

Soulhland  Bank 

First  Federal  Bank,  F^B 

First  Bank  and  Trust 

First  Federal  of  Alab^Tia,  FSB 

First  Liberty  National 

Independence  Federal  Savings  Bank 

AmTrust  Bank,  FSB 

Key  Ftorida  Bank,  FS6 

Crown  Savings  Asso(  iation 

FirstSouth  Bank,  FSB 

Community  First  BanI; 

Key  Biscayne  Bank  &  " 

Union  Barik  of  Florida 

First  Federal  S&L  Asj  ociation  of  Lake  County 

The  American  Bank  ql  the  South 

Pacific  National  Bank 

Mercantile  Bank  of  Naples 

First  Federal  Savings 

Preferred  Bank,  A  FS  3 

AmSoutri  Bank  of  Florida 

First  Federal  Savings 

City  Bank  of  Tampa  . 

FkJeiity  Federal  Savinbs  Bank  of  Ftorida 

First  FS&LA  ot  the  Pa  Im  Beaches 

Federal  Trust  Bank,  a  FSB  , 

3ank 

Northwest  Georgia,  FSB 


Bank  of  New  Smyrna 


Bank  of  Charlotte  Cty 


The  Summit  National 
First  Federal  Bank  of 

Hat)ersham  Bank 

Newton  Federal  Savir^  &  Loan  Association 

Mount  Vernon  FSB 

Griffin  Federal  Savingfe  Bank 

United  Bank  of  Griffin 

Crescent  Bank  &  Tnj<  I  Co 

Home  Federal  Saving  5  Bank 

Farmers  &  Merchants 


Bank 


Thomaston  Federal  S  livings  Bank  

Thomas  County  Fede  at  Savings  &  Loan  Association 

Stephens  Federal  Sa\  ings  &  Loan  Association ,, 

Tucker  Federal  Savinas  &  Loan  Association  , 

First  Federal  Savings  &  Loan  Association  

American  National  Sa  ^ings  Association,  F.A  

Baltimore  American  S  ivings  Bank,  FSB 

Chase  Bank  of  Maryland 

Farmers  Bank,  a  Fed<  ral  Savings  Bank  

First  Federal  Savings  Bank  of  Western  Maryland  

Eastern  Savings  Bar*,  FSB  

MarylarxJ  Federal  Sav  ngs  &  Loan  Association  

Citizens  Savings  Ban> .  F.S.B 

Sykesville  Federal  Sa' rings  Associatkjn 

Equitable  Federal  Savings  Bank  

First  Southern  Savings  Bank 

Blue  Ridge  Savings  Bmk,  Inc 

Citizens  Savings  Ban*  ^ 

The  Community  Bank  

Raleigh  Federal  Savir  gs  Bank 

Centura  Bank 

Citizens  Federal  Savir  gs  and  Loan  Association 

Cleveland  Federal  Bai  ik,  a  Savings  Bank 

The  Bank  of  Iredale  

Ashe  Federal  Savings  &  Loan  Association 

Piedmont  Federal  Sa^^ings  &  Loan  Assodation 

First  Palmetto  Savings  Bank.  FSB „ 

Carolina  First  Savings  Bank,  FSB ™„ „... 

Greenville  National  Bank  „ 

United  Savings  Bank.FSB  _ 

Spartanburg  National  3ank ^ 

Community  Federal  SIL  of  Winnsboro 

Woodruff  Federal  Savi  ngs  &  Loan  Association 

Columbia  First  Bank,  k  FSB  

Fredericksburg  Savings  4  Loan  Assodatkxi,  FA 

Eastern  American  Bark,  FSB _ 


City  and  state 


Calera,  AL 
Dothan,  AL. 
Enterprise,  AL 
Grove  HUl,  AL 
Jasper,  AL 
Washington,  DC. 
Washington,  DC.    _ 
Boca  Raton,  FL. 
Bradenton,  FL 
Casselberry,  FL. 
Holiday,  FL. 
Jacksonvifle,  FL 
Key  Biscayne.  FL 
Lauderhill.  FL. 
Leesburg,  FL 
Merritt  Island,  FL 
Miami.  FL. 
Naples,  FL. 

New  Smyrna  Beach,  FL 
Palmetto,  FL. 
Pensacola,  FL 
Punta  Gorda,  FL. 
Tampa,  FL. 

West  Palm  Beach,  FL.  • 
West  Palm  Beach.  FL 
Winter  Park,  FL. 
Atlanta,  GA.    ' 
Cedartown,  GA. 
Clarlcesville.  GA. 
Covington,  GA. 
Dunv«xxJy,  GA. 
Griffin,  GA. 
Griffin,  GA. 
Jasper,  GA. 
Rome,  GA. 
Statesboro,  GA 
Thomaston,  GA. 
Thomasville,  GA. 
Toccoa,  GA. 
Tucker,  GA. 
Vaidosta,  GA. 
Baltimore,  MD. 
BaltirTX>re,  MD. 
Baltimore,  MD. 
Baltimore,  MD. 
Cumberiand,  MD. 
Hunt  Valley.  MD. 
Hyattsville.  MD. 
Silver  Spring.  MD. 
Sykesville,  MD. 
Wheaton,  MD. 
Asheboro.  NC. ' 
AshevHIe.  NC. 
Newton.  NC. 
Pikjt  Mountain,  NCr 
Raleigh,  NC. 
Rocky  Mount,  NC. 
Salisbury,  NC. 
Shelby,  NC. 
Statesville,  NC. 
West  Jefferson,  NC. 
Winston-Salem,  NC. 
Camden,  SC. 
Georgetown.  SC. 
Greenville,  SO. 
Greenwood,  SC. 
Spartant)urg,  SC. 
Winnsboro.  SC. 
Woodruff,  SC. 
Ariington.  VA. 
Fredercksburg,  VA. 
Hemdon.  VA. 


Federal  Register  / 


Memb 


Cenit  Bank  for  Savings,  FSB 

Life  Savings  Bank,  FSB ,. 

Fidelity  Federal  Savings  Bank . 

Soutfiside  Bank 

Federal  Home  Loan  Bank  o 
Post  Office  Box  598,  Cir 

Bank  of  Edmonson  County , 

Citizens  Bank  &  Trust  Company  : ]-. 

Farmers  &  Traders  Bank  of  Campton 

First  Federal  Bank  for  Savings 

Bank  of  Danville  and  Tmst  Company  

Central  Kentucky  Federal  S&L  Association  

Columbia  Federal  Savings  &  Loan  Association  _.. 

Hartan  National  Bank _....... 

Harrodsburg  First  FS&LA  .........: 

First  Federal  Savings  &  Loan  Association 

First  Federal  Savings  Bank 

Republic  Savings  Bank,  FSB  

Home  Federal  Savings  &  Loan  Association 

First  Federal  Savings  Bank  of  Kentucky 

Home  Federal  Bank,  FSB  _. 

MiddJestwro  Federal  Bank,  F.S.B ., „ 

The  Bank  of  Mt.  Vernon  

Peoples  Bank  of  Mt.  Washington 

United  Citizens  Bank  &  Trust  Company 

First  State  Bank  of  Pineville  

Tfie  Central  Bank  of  North  Pleasureville 

The  Citizens  National  Bank  of  Bluffton  '. 

First  National  Bank  of  Southeastern  Ohio 

First  City  Bank  

Brentwood  Savings  Association  .-. 

Columbia  Savings  &  Loan  Company 

The  Clifton  Heights  Loan  &  BuiWing  Company  ..... 

First  Federal  Savings  and  Loan  , 

Fidelity  FS&LA , 

Home  BuiWing  and  Loan  Company 

Mayflower  Savings  &  Loan  Company  , 

Home  Federal.  FSB :. 

Liberty  Federal  Savings  &  Loan  Association  

The  Citizens  Bank  of  Logan , 

Security  Savings  Association  ., 

The  Nelsonville  Home  &  Savings  Association  

Valley  Central  Savings  Bank 

Mutual  Federal  Savings  Bank,  a  Stock  Cocp 

Dollar  Bank.  FSB  „ 

Farmers  and  Merchants  Bank 7..%.... , 

Farmers  and  Merchants  Bank 

Elizabethton  Federal  Savings  Bank  

Marion  Trust  &  Banking  Company „ 

First  Bank  of  East  Tennessee,  N.A ; 

Lexington  First  Federal  Savings  Bank 

Volunteer  Federal  Savings  &  Loan  Association 

The  First  National  Bank 

Leader  Federal  Bank  for  Savings 

Franklin  Federal  Savings  Bank 

Jefferson  Federal  Savings  &  Loan  Associatton  

Liberty  Federal  Savings  Bank  

Citizens  Bank  &  Trust  Company „.. 

Federal  Home  Loan  Bank  of 
P.O.  Box  60,  Indianapo 

First  Federal  Savings  Bank  of  Angola 

Peoples  Federal  Savings  Bank 

Fayette  Federal  Savings  Bank  ....„ , 

Home  Loan  Savings  Bank,  SB 

Newton  County  Loan  &  Savings  Asseciatton 

HFS  Bank.  FSB 

First  Federal  Savings  Bank  of  Kokomo 

Union  Federal  Community  Bank,  FSB 

Security  Federal  Savings  Bank  .-. 

American  Savings.  FSB 

First  National  Bank  of  Odon ;. 

First  Federal  S&LA  of  Richmond 

Peoples  Building  and  Loan  Association 
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Member 

Cenil  Bank  for  Savings,  FSB „ 

Life  Savings  Bank,  FSB „ „ .. .. ^ , 

Fidelity  Federal  Savings  Bank ; ;. 

Souttiside  Bank 

Federal  Home  Loan  Bank  of  Cincinnati— District  5 
Post  Office  Box  598,  Cincinnati,  Ohio  45201 

Bank  of  Edmonson  County „ 

Citizens  Bank  &  Trust  Company  : '.-. 

Famners  &  Traders  Bank  of  Campton „ 

First  Federal  Bank  for  Savings „ 

Bank  of  Danville  and  Trust  Company  „ „, 

Central  Kentucky  Federal  S&L  Association 

Columtjia  Federal  Savings  &  Loan  Association  _.... 

Harlan  National  Bank _....... '. 

Harrodsburg  First  FS&LA  .........: 

First  Federal  Savings  &  Loan  Association  ....' 

First  Federal  Savings  Bank 

Reput)lic  Savings  Bank,  FSB 

Home  Federal  Savings  &  Loan  Association 

First  Federal  Savings  Bank  of  Kentucky 

Home  Federal  Bank,  FSB  „ 

MiddlestKjro  Federal  Bank,  F.S.B „ 

The  Bank  of  Mt.  Verrnjn 

Peoples  Bank  of  Mt.  Washington „ 

United  Citizens  Bank  &  Trust  Company 

First  State  Bank  of  Pineville  „ 

The  Central  Bank  of  North  Pleasureville 

The  Citizens  National  Bank  of  Bluffton  '. „ 

First  National  Bank  of  Southeastern  OhkJ .: 

First  City  Bank 

Brentwood  Savings  Association  .-. » 

Columt)ia  Savings  &  Loan  Company 

The  Clifton  Heights  Loan  &  BuiWing  Company  , 

First  Federal  Savings  and  Loan  „ 

Fidelity  FSALA .,..-. 

Home  BuikJing  and  Loan  Company 

Mayflower  Savings  &  Loan  Company  „... 

Home  Federal,  FSB '....:...... .. 

Lit»erty  Federal  Savings  &  Loan  Association  .....i. 

The  Citizens  Bank  of  Logan 

Security  Savings  Association 

Ttie  Nelsonville  Home  &  Savings  Association  „. 

Valley  Central  Savings  Bank „ 

Mutual  Federal  Savings  Bank,  a  Stock  Corp 

Dollar  Bank,  FSB „ 

Farmers  and  Merchants  Bank r..-v.... „ 

Farmers  and  Merchants  Bank „ 

Elizabethton  Federal  Savings  Bank  

Marion  Trust  &  Banking  Company 

First  Bank  of  East  Tennessee,  N.A 

Lexington  First  Federal  Savings  Bank 

Volunteer  Federal  Savings  &  Loan  Association 

The  First  National  Bank 

Leader  Federal  Bank  for  Savings „. 

Franklin  Federal  Savings  Bank 

Jefferson  Federal  Savings  &  Loan  Association , , 

Liberty  Federal  Savings  Bank  ; 

Citizens  Bank  &  Tmst  Company „ 

Federal  Home  Loan  Bank  of  Indianapolis — District  6 
P.O.  Box  60,  Indianapolis,  IN  46205-0060 

First  Federal  Savings  Bank  of  Angola „ „... 

Peoples  Federal  Savings  Bank ._ 

Fayette  Federal  Savings  Bank  ....„ .„ 

Home  Loan  Savings  Bank,  SB .-! 

Newton  County  Loan  &  Savings  Assodatkjn , ;.. 

HFS  Bank,  FSB .,„ ...; 

First  Federal  Savings  Bank  of  Kokomo „ 

Union  Federal  Community  Bank,  FSB ,rf^^^.. 

Security  Federal  Savings  Bank  .-. 

American  Savings,  FSB ,. 

First  National  Bank  of  Odon 

First  Federal  S&LA  of  Richmond 

Peoples  Building  and  Loan  Association ...: 


City  and  state 


Norfolk,  VA. 
Norfolk.  VA. 
Rk:hmond,  VA. 
Tappahannock,  VA 


Brownsville,  KY. 
Campt>ellsville.  KY. 
Campton.  KY. 
Covington.  KY. 
DanviHe.  KY. 
Danville.  KY. 
Fort  Mitchell.  KY. 
Harian  KY. 
Harrodstxirg.  KY. 
Hazard,  KY. 
Hopkinsville.  KY. 
Louisville.  KY. 
Ludlow,  KY. 
Madisonville.  KY. 
MkJdIesboro.  KY. 
Middlesboro.  KY. 
Mount  Vernon,  KYi 
Mount  Washington,  KY. 
New  Castie,  KY. 
Pineville,  KY. 
Pleasureville,  KY. 
Bluffton.  OH. 
Caldwell.  OH. 
Christiansborg.  OH. 
Cincinnati,  OH. 
Cincinnati,  OH. 
Cincinnati  OH. 
Defiance.  OH. 
Delaware  OH 
Greenfiekj.  OH. 
Groet>eck,  OH. 
Hamilton.  OH. 
Ironton.  OH. 
Logan.  OH. 
Milford  OH. 
Nelsonville,  OH. 
Reading.  OH. 
Zanesville,  OH. 
Pittsburgh,  PA. 
Clarksville,  TN. 
Dyer.  TN. 
Elizabethton,  TN. 
Jasper,  TN. 
La  Follette.  TN. 
Lexington,  TN. 
Madisonville,  TN. 
McMinnville,  TN.     * 
Memphis,  TN. 
Morristown,  TN. 
Morristown,  TN. 
Paris,  TN. 
Wartburg,  TN. 


Angola,  IN. 
Autxtm.  IN. 
Connersville.  IN. 
Fort  Wayne,  IN. 
Goodland,  IN. 
Hobart.  IN. 
Kokomo,  IN. 
LebarKxi,  IN. 
Loganspoft,  IN. 
Munster,  IN. 
Odon,  IN. 
Rictwnond,  IN. 
Ten  City,  IN. 


36198 


Federal  Register  /  Vol.  59.  No    135  /  Friday.  July  15.  1994  /  Notices 


Member 


Valley  Bank.  A  FSB 

First  Federal  Bank,  a  f  SB 

First  Federal  Savings  ^ank  of  Wabash  , 

Home  BuikJing  Saving*  Bank,  FSB 

Peoples  National  BanH  and  Trust  Company 

First  Federal  S&LA  of  Alpena . 

First  Security  Savings  Bank,  FSB  . . ..... 

Eaton  Federal  Savings  Bank  _„ 

Security  Savings  Banki  FSB 
Franklin  Bank,  HA. 


Banki  I 
^...1. 

r 

T11  (a 


Federal  Home  Loan  Bank  of  Chicago — District  7 
East  Wacker  Drive,  Suite  700,  Chicago,  Illinois  60601 

Aurora  Federal  Saving^  Bank  , „ 

First  Federal  Savings  trxj  Loan  of  Belvidere  . 

Champaign  National  Bank „ .„ 

First  FS&LA  of  Champbign-Urbana _ 

Charleston  Federal  Sayings  &  Loan  Association  . . 


Central  Federal  S&L 
Columbus  Savings  Ba 
Damen  Federal  Bank 
Fidelity  Federal  Savii 
First  Security  Federal 


sociatkin  of  Chicago 


3r  Savings 
Bank 


avings  Bank _ 

Mutual  Federal  Savings  &  Loan  Association  _. 

Universal  Federal  Saviigs  Bank  ._ 

CollinsviHe  Bulkiing  am  i  Loan  Association 

DeerfiekJ  Federal  Savii  >gs  &  Loan  Association 

Calumet  Federal  S&LA  of  Chicago  ;.. 

First  Federal  Savings  i  nd  Loan  Association  _.. 

Guardian  Savings  Ban  c .,_.„ 

Wat»ash  Savings  Bank  ..» . ./. 

Nashvtile  Savings  BanI ; 
Citzens  Savings  Bank, 


Peoples  Bank  and  Tnjnl  of  Pana 
Peru  Federal  Savings  i  ind  Loan  Association 
Home  Guaranty  Saving  s  Association 
First  Robtnson  Savings  &  Loan,  FA. 
NofthLand  Bank  of  Wi;  consin,  SSB 
Fox  Valley  Savings  am  I  Loan  Association 
First  Federal  Savings  E  >ank  La  Crosse- Madison 
Ladysmith  Federal  Sav  ngs  4  Loan  Associatkxi 
Mernil  Federal  Savings  and  Loan  Association 
Continental  Savings  Bj  nk,  SA 
Guaranty  Bank,  S.S  B 
Lincoln  Savings  Bank,  $A 

M&  IBank,  SSB 

Annerican  Equity  Bank.lS.S.B. 
First  Financial  Bank,  Fi  >B 
Superior  Savings  Bank 


B<nk 


Baik 
Savii  igs 


Brentoft  Savings  Bank. 
Midwest  Federal  S&LA 
First  Federal  Savings 
Community  Savings 
Grinnell  Federal  Saving 
Independence  Federal 
Liberty  Savings  Bank  . 
Security  Bank  Jasper- 
State  Central  Bank 
Iowa  State  Savings 
Interstate  Federal 
Story  County  Bank  & 
Oakley  National  Bank 
State  Bank  of  Kimball 
Goodhue  County  National 
First  ftational  Bank  of 
Investors  Savings  Banli 
Roosevelt  Bank,  A 
MCM  Savings  Bank,  F. 
United  Savings  Bank 
Clay  County  Savings  & 
Lit)erty  Savings  Bank 
First  Home  Savings  Ba^k 


iiL 


Fedsral 


FSB 


Feperal  Home  Loan  Bank  of  Des  Moines — District  8 
907  Walnut  Street,  Des  Moines,  Iowa  50309 

FSB ; _ „ 

of  Eastern  Iowa 

Sank  of  Creston,  FSB  ...„ 


Bank  .._ 

3ank  for  Savings 


F  oweshiek 


T'ust 
cf 


and  Loan  Assoc,  of  McGregor 

Company 

Buffato _ 


!  Bank  of  Red  Wing 

Peter 

FSB 

Savings  Bank  

B.B 


Loan  AssociatkMi 


City  and  state 


Terre  Haute,  IN. 
Vincennes.  IN. 
Wabash.  IN. 
Washington.  IN. 
Washington,  IN. 
Alpena,  Ml. 
BloomfieW  HiBs,  Ml. 
Chartotte,  Ml 
Jackson,  Ml. 
SouthfieM,  Ml. 


Aurora,  IL 
BelvkJere.  IL 
Champaign.  I L 
Champaigrv  IL 
Charleston.  IL 
Chicago.  IL 
Chk:ago.  IL 
Chicago.  IL 
Chicago.  IL. 
Chicago.  IL. 
Chicago.  IL 
Chicago,  IL 
CollinsviHe,  IL 
Deerfield.  IL 
Dotton,  IL 
Edwardsvitte,  IL. 
Granite  City,  IL. 
Mt.  Carmel,  IL. 
Nashville.  IL 
Norma],  IL 
Pana.IL 
Peru.  IL 
Piper  City.  IL. 
Robinson,  IL. 
Ashland,  WI. 
Fond.du  Lac,  WI. 
La  Crosse,  WI. 
Ladysmith,  WI. 
Merrill,  WI. 
Milwaukee.  WI. 
Milwaukee,  WI. 
Milwaukee,  WI. 
Shetxjygan,  WI. 
Stevens  Point  WI. 
Stevens  Point,  WI. 
Superior,  WI. 


Ames,  lA. 
Burlington,  lA. 
Creston,  lA. 
Edgewood,  lA. 
Grinnell,  lA. 
Independence,  lA. 
Johnston,  lA. 
Keltogg,  lA. 
Keokuk.  lA. 
Knoxvilte,  lA. 
McGregor,  lA. 
Story  City,  lA. 
Buffalo  MN. 
Kimball.  MN. 
Red  Wing,  MN. 
SL  Peter,  MN. 
Wayzata,  MN. 
Chesterfield.  MO. 
Hannibal,  MO. 
Lebanon,  MO. 
Liberty.  MO. 
Uberty,  MO. 
Mountain  Grove,  MO. 
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Member 


Souttiern  Missouri  Savings  Bank . 

First  National  Bank  of  the  Midsouth 

Provident  Savings  Bank,  FSB „ „„„.. 

First  Natkjnal  Bank  North  Dakota ..^....... 

First  S  &  LA  of  South  Dakota,  Inc .-....„ 

Brooking  Federal  Bank  a  FSB ......J ; 

American  Federal  Bank,  a  FSB _..„ 

Cor  Tmst  Bank „ ,„„ 

First  Western  Federal  Savings  Bank '. 

Federal  Home  Loan  Bank  0 
5605  N.  MacArthur  Boulevard,  9th 

Charter  State  Bank ^........ 

Coming  Savings  and  Loan  Association ."„ 

Calhoun  County  Bank 

Malvern  National  Bank  „„ „. 

Heritage  Bank,  FSB ; "..,"^. 

First  National  Bank  of  Paragoukf  '.....'.'... 

WynBanc  Savings,  FSB „ i- 

Citizens  Savings  and  Loan  Associatkm  , 

First  National  Bank  of  St.  Charies  Parish .', 

Capital  Bank 

Home  Savings  Bank ;;.., 

Cateasieu-Marine  National  Bank 

Greater  New  Orleans  Homestead  Associatkxi  •... 

Meri-Trust 

Algiers  Homestead  Association 

Rayne  BuiWing  and  Loan  AssociatkMi 

North  Central  Bank  For  Savings  

Alamogordo  Federal  Savings  &  Loan  Association 

Union  Savings  Bank  

First  Federal  Savings  Bank  of  New  Mexico ...Z. 

Charter  Bank  For  Savings,  F.S.B 

Tucumcari  Federal  Savings  &  Loan  Associatton  

First  Savings  Bank,  FS8  , ....„ _.,... 

Mercantile  Bank,  N.A '. r..,." 

First  Madison  Bank,  FSB  ..„ „ 

Mercantile  Banc  &  Trust,  PASA  : .....!.!1""! 

Bank  of  South  Texas : "... 

Colonial  Savings  &  Loan  

Guaranty  National  Bank „ ..-.„.. 

National  Bank  r„,.-,., „ ].." 

Gilmer  Savings  Bank,  FSB !!!!!."!!!..!!!!! 

Riverway  Bank .._ 

FirstBanc  Saving  Association  of  Texas .'.„ 

First  Federal  Savings  &  Loan  Association  of  Paris 

Balcones  Banc  Savings  Associatkin  „ „; 

First  State  Bank  ;.., 

Federal  Home  Loan  Bank  of  1 
Post  Office  Box  176,  TopeK 

FNB  in  Alamosa „ „. 

Alpine  Bank  Carbondale ".'...""!. 

Alpine  Bank '" 

Pikes  Peak  National  Bank  of  Cotorado  Springs  ...!!!!! 

Ffrst  Interstate  Bank  of  Fort  Collins „. 

The  First  National  Bank  of  Ordway „...". '. 

Rocky  Ford  FS&LA  of  Cotorado 

Century  Savings  and  Loan  Associatkxi  ......... 

Pari<  State  Bank „ 

Prairie  State  Bank : 

Mid-Continent  Fed.  S&LA ..".."!!!! 

Citizens  National  Bank  of  Fort  Scott 

University  National  Bank  of  Lawrence  

Mutual  Savings  arxj  Loan  Associatton  

Manhattan  National  Bank  ; 

Peoples  Bank ][][[ 

First  National  Bank  of  Syracuse 

Capitol  Federal  Savings  &  Loan  Associatton  .... 

Silver  Lake  Bank -. 

Bank  )V  Kansas,  UA  . ,. ....!ZZ'"ZI. 

Railroad  Savings  Bank,  FSB ...".. 

The  First  National  Bank  of  Stromsburg ..„ 

Lancaster  County  Bank  

Guthrie  Savings  and  Loan  Associatton 
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Member 


Southern  Missouri  Savings  Bank  .._,.. 

First  National  Bank  of  the  Mjdsoutti i.l"!!!!!!!!!^!!!!!!!!!!!!"!!"! 

Provident  Savings  Bank.  FSB ..„..I!!!!!!!!!!!!!!"!!!!!!!!.."" '  " 

First  Natranal  Bank  North  Dakota ...............!!!i!!.!."!!!!!!!!!™!!  ™ 

First  S  4  LA  of  South  Dakota,  Inc .-. i.!'!."!!!!!!!!!!!!!!!!..™"!™!!  7  " 

Brooking  Federal  Bank  a  FSB ......J ; ^!.."™!.!!!!!!!!!!.™!!!!!~!~. 

American  Federal  Bank,  a  FSB ....^ !._.!!!""."!!!!!™I!!!!;!!: 

Cor  Trust  Bank ,„„ ..""™""""™!.""!"."!"i 

First  Western  Federal  Savings  Bank ..-i. .....!.!""!!!".'"".".""!""""!!!""!!!!. 

federal  Home  Loan  Bank  of  Dallas— Oistrtct  9 
5605  N.  MacArthur  Boulevard,  9th  Floor,  Irving,  Texas  75038 

Charter  State  Bank „ -    _ 

Coming  Savings  and  Loan  Association .'..."...!.!."!."!!."":!l"!!!!!!!]"].""r 

Calhoun  County  Bank „ „ .; !.!!!!""!!!!."!!."!!    7 

Malvern  National  Bank „„ !.!.7"!!!!."!!"!!!l!  ." 

Heritage  Bank,  FSB ■*!!.*!."!!!"""!"!!.™."*7*]*.* 

First  National  Sank  of  ParagoukJ  !!..!!C!!!!"!!!!!."1"'!'!!.;!!!!!!!!!!! 

WynBanc  Savings.  FSB ^ '7!"™.™!"!!..""""!."!!!!.""!!^!!!! 

Citizens  Savings  and  Loan  Assodatkxi  .".!""!!!."."!."!!!" 

First  National  Bank  of  St.  Charies  Parish '   " 

Capital  Bank „ !!7."."!Z!!!Z!! 

Home  Savings  Bank ••••••...••  .•...~*7;!."."!!!!!!!."!"."1""""!!""!!7!"1"7 

Cateasieu-Marine  National  Bank !...!"!"""!!!!!!!!!!!!!!"!!!!! 

Greater  New  Orleans  Homestead  Associatk)n '..„"!!!!!!!.."!!!"1"!!""!!" 

Meri-Trust ..... .."!!!!!.".".".."" 

Algiers  Homestead  Associatk>n .~!!!!!1.;!!!."!!!!!!..."!7!!."!!!!"!! 

Rayne  BuiWing  and  Loan  Associatk>n !..!"!""!!!!!." 

North  Central  Bank  For  Savings  .....™!™"!!!!!™!!!!!!7!!!!!!7! 

Alarrxjgordo  Federal  Savings  &  Loan  Associatxm ...,.!.!.!!!"!!!!!!!!!."!!;!!!!!."!! 

Unk)n  Savings  Bank  „ „ ......; 7..""!]""    * 

First  Federal  Savings  Bank  of  New  MexKO !!!1"!!!!!!!!!!."!'!!."!!!!"!!!1.";!!!!*! 

Charter  Bank  For  Savings,  F.S.B ". "..Z.ZZ"-....".- 

Tucumcari  Federal  Savings  &  Loan  AssocJatton  l!!!!!!!!!!!!!.".™I!!"!."v!"!!!!!!! 

First  Savings  Bank,  FSB  , ....... _. „ L".~....".. 

Mercantile  Bank,  N.A ] ~!i:l™!.""""!!!!...""7!!."!!!.."."."!! 

First  Madison  Bank,  FSB  .._ „ ."""!."!"""!!!!!! 

Mercantile  Banc  &  Trust,  PASA  : .....!.!™'"™!."!!!!!."..".".""  7 

Bank  of  South  Texas : 7!7!!7!!!!!7!!.7!!!!!!!!!.7.7!!7!7 

Cotonial  Savings  &  Loan !7"7!!7!7!!!77!!!777.7!7! 

Guaranty  National  Bank ..-.„.. !!!!..77.7.7!!!      '  "^ " 

National  Bank  f....... 7..7777.77.77!!" 

Gilmer  Savings  Bank,  FSB '. 7.7.77777!'.7.77.7!..7r 

Rivenway  Bank !!!;7!.7.77.777.7777!!7!!7!7 

FirstBanc  Saving  Association  of  Texas .'...„!7!!7!.7:7!!!777!!!!!!!.7.7!.7 

First  Federal  Savings  &  Loan  Association  of  Paris 77.777777777!.7! 

Balcones  Banc  Savings  Associatkin  „ ; 7"     ' 

First  State  Bank „        _ * ' 


Federal  Home  Loan  Bank  of  Topeka— District  10 
Post  Office  Box  176,  Topeka,  Kansas  66601 

FNB  in  Alamosa „ „ „         ■.. .. 

Alpine  Bank  Cartwndale 7.7.7,777.7.77.7.7.7.7.7" 

Alpine  Bank ' 77777!.777.7 

Pikes  Peak  National  Bank  of  Cotorado  Springs  .7!!!7!!!7777.7.".7!7" 

Ffrst  Interstate  Bank  of  Fort  Collins 77...!7!77Z!77! 

The  First  National  Bank  of  Ordway _...;  "         " 

Rocky  Ford  FS&LA  of  Cotorado _ .".777™.'.'77.77777 

Century  Savings  and  Loan  Associatkxi  „„„ ._„„, 

Park  State  Bank .-.„ _ 

Prairie  State  Bank '  ""*~ """" 

Mid-Continent  Fed.  S&LA ..7777.7.7777777!..77 

Citizens  National  Bank  of  Fort  Scott  !...77!!!.7!.7777!!7!!!.7!! 

University  National  Bank  of  Lawrence  !.7!!..77.7!7..7!! 

Mutual  Savings  and  Loan  Association  „ '. 

Manhattan  National  Bank  ..!.7..7.7!!.77!.7!7!!!! 

Peoples  Bank ..7777777."7!77.77. 

First  Nattonal  Bank  of  Syracuse "7777.77.7.7.7 

Capitol  Federal  Savings  &  Loan  Associatton  .„.„.._ 7.7!!!!!.7!!7!777 

Silver  Lake  Bank -. 

Bank  IV  Kansas,  N.A ,. „..7.7!!7.~777!77!!.7.7;7!.7.7! 

Railroad  Savings  Bank,  FSB ..!.7.7.77.77"7!!7."!77.7 

Ttie  First  National  Bank  of  Stromsburg „ _.7!77777!!I77!i 

Lancaster  County  Bank  "         


City  and  state 


Poplar  Bluff.  MO. 
Sikeston,  MO. 
SL  Joseph,  MO. 
Grand  Forks.  NO. 
Aberdeen,  SD. 
Brookings,  SO. 
Madisoa  SD. 
MitcheU,  SD. 
Rapkj  City,  SD. 


Beetle  AR. 
Corning,  AR. 
Hampton.  AR. 
Malvern,  AR. 
Montk:el)o,  AR. 
Paragould,  AR. 
Wynne,  AR. 
Baton  Rouge,  LA. 
Boutte,  LA. 
Delhi,  LA. 
Lafayette,  LA. 
Lake  Chartes,  LA. 
Metairie,  LA. 
Morgan  City,  LA. 
New  Orleans,  LA. 
Rayne,  LA. 
Winona,  MS. 
Alamogordo.  NM. 
Altxjquerque,  NM. 
Roswell,  NM. 
Santa  Fe.  NM. 
Tucumcari,  NM. 
Arlington,  TX. 
Brownsville,  TX. 
DaHas,  TX. 
DaHas.  TX. 
Fk>resvilte,  TX. 
Fort  Worth,  TX. 
Gainesville,  TX. 
Gatesvllle,  TX. 
Gilmer,  TX. 
Houston,  TX.       > 
Missouri  City,  TX. 
Paris,  TX. 
San  Marcos,  TX. 
Temple,  TX. 


Alamosa,  CO. 
Cartxxxtale,  CO. 
Clifton,  CO. 
Cokxado  Springs.  CO. 
Fort  Collins.  CO. 
Ordway,  CO. 
Rocky  Ford,  CO. 
TrinkJad,  CO. 
Woodland  Park,  CO. 
Augusta,  KS. 
El  Dorado,  KS. 
Fort  Scott.  KS. 
Lawrerxie,  KS. 
Leavenworth,  KS. 
Manhattan,  KS. 
Pratt,  KS. 
Syracuse,  KS. 
Topeka,  KS. 
Topeka.  KS. 
Wchita,  KS. 
Wichita.  KS. 
Stromstxjrg,  NE. 
I  Waveriy,  NE 


Guthrie  Savings  and  Loan  Associatton ""'""'"'"'".  I  Guthrie,  OK. 


36200 


First  Nateonai  Bank  ir 
City  Bank  &  Trust  .. 
Local  Federai  Bank. 
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Member 


Okeene 


I  -.S.B 


Home  Savings  of  Ar 
First  Public  Savings 
Standard  Savings  Ba^ 
U.S.  Trust  Company  i 


FeOeral  Home. Loan  Bank  of  San  Francisco— District  11 
3^7  East  Chapman  Avenue.  Orange,  California  92666 

Heart  Federal  Savings  &  Loan  Association 

Secure  Savings  Bank,  FSB  „ i 

Fuilerton  Savings  &  Ljoan  Association 

Hemet  Federal  Savinis  &  Loan  Association 

ITT  Federal  Bank.  Fsfe 

Pioneer  Savings  and  Loan  Assoaation.  FSLj^ _ 

Western  Financial  Sai/ings  Bank 

}rica,  FSB J !.""'!. 

»ank.  F.S.B  

FSB _ 

fcf  California,  N.A  .'. _ „ 

Westcoast  Savings  aiid  Loan  Association  _ .- ^ 

Western  Federal  Savfigs  &  Loan  Association 

Independence  One  Bank  of  California.  FSB  

Trust  Savings  Bank,  f  SB  

Household  Bank,  FSB  „ :„„ !.!.".!"!!!!""." 

Novate  National  Bank  

United  Labor  Bank.  FSB _ [ "SS'Z 

Worid  Savings  and  Lc  an  Associahon „ „ 

Malaga  Bank,  SSB „ !!!..""!!.! 

Northbay  Savings  Bai  ik „ 

Pomona  First  Federal  S&L  Association  „ 

Life  Savings  Bank.  F.:>.B „ ]..." 

Home  Federal  SAL  Association  of  San  Francisco 

San  Francisco  Feder^  Savings  &  Loan  Association   

Sincere  Federal  Savirigs  Bank  

United  California  Savifigs  Bank 

Saratoga  National  Baiik „ ..._ ' [[" 

Amencan  Savirigs  Bank.  F.A : 

Stockton  Savings  Ban  <.  F.S.B „ """1 

Torrance  Bank.  S.S.B ; !..!Z.."Z!" 

PriMerit  Bank.  FSB  _ „ "  " 


Trust 


Baik 


Mt  McKinley  Bank 
First  FS&LA  of  Ameri<Ja 
Security  Bank,  FSB 
Glacier  Bank,  FSB 
First  Security  Bank  & 
Valley  Community 
West  One  Bank  Oreg^i 
The  Pnneville  Bank 
Summit  Savings  Bank 
Cascade  Savings  Ban  ( 
interWest  Savings 
Centennial  Bank 

Kitsap  Bank 

Raymond  Federal 
University  Savings 
Washington  Federal 
Sterling  Savings  Assoiiation 
Big  Horn  Federal 


Federal  Home  Loan  Bank  of  Seattle — District  12 
1 501  4th  Avenue.  Seattle.  Washington  98101-1693 


Baik 


Sav  ng: 


Baiik 
Sj 


Saviigs 


(.'.  Due  Dates 


Members  seiectet 
submit  completed 
Statements  to  their 
than  August  31,  19^4 

All  public  comments 
Community  Suppo 
selected  members  niust 
the  members'  FHLBpnk! 
Augu.st  31,1994 


n.  Savings  Bank 

.  FSB  .!I!!I!'!!!! 


IS  and  Loan  Association 

vings 

3n  

Bank 


for  review  must 
(Jomm  unity  Support 
HLBanks  no  later 


concerning  the 
performance  of 
be  submitted  to 
s  no  later  than 


P  X'olice  to  Members  Selected 

Within  15  days  of  this  Notice's 
publication  in  the  Federal  Register,  the 
individual  FHLBanks  will  notify  each 
member  selected  to  be  reviewed  that  the 
member  has  been  selected  and  when  the 
member  must  return  the  completed 
Community  Support  Statement.  At  that 
time,  the  FHLBank  will  provide  the 
member  with  a  Community  Support 
Statement  form  and  written  instructions 


City  afM  state 


Okeene,  OK. 
Oklahoma  City.  OK. 
Oklahoma  City,  OK 


AutHjrn,  CA. 
Fonlana,  CA. 
Fuilerton,  CA. 
Hemet,  CA. 
Irvine,  CA. 
Irvine,  CA. 
Irvine.  CA. 
Irwindale,  CA. 
Los  Angeles,  CA. 
Los  Angeles.  CA. 
Los  Angeles,  CA. 
Marina  Del  Rey,  CA. 
Marina  Del  Rey  CA. 
Mission  Viejo,  CA. 
Monterey  Park.  CA. 
Newport  Beach.  CA. 
Novato,  CA. 
Oakland,  CA. 
Oakland,  CA. 
Patos  Verdes  Estates. 
Petaluma,  CA. 
Pomona,  CA. 
San  Bernardino,  CA. 
San  Francisco,  CA, 
San  Francisco,  CA. 
San  Francisco,  CA. 
Santa  Ana.  CA. 
Saratoga,  CA 
Stockton.  CA. 
Stockton  CA 
Torrarx:e,  CA. 
Las  Vegas,  NV. 


Faift)anks.  AK. 
Honolulu,  HI. 
Billings,  MT. 
Kalispell,  MT. 
Miles  City,  MT. 
McMinnville,  OR 
Portland,  OR. 
Prineville,  OR. 
Bellevue,  WA. 
Everett,  WA. 
Oak  Hartx)r,  WA 
Olympia,  WA. 
Port  Orchard.  WA. 
f?aymond,  WA. 
Seattle.  WA. 
Seattle,  WA. 
Spokane.  WA. 
Greybull.  WY. 


CA. 


and  will  offer  assistance  to  the  member 
in  completing  the  Statement.  The 
FHLBank  will  only  review  Statements 
for  completeness,  as  the  Finance  Board 
will  conduct  the  actual  review. 

E.  Notice  to  Public 

At  the  same  time  that  the  FHLBank 
members  selected  for  review  are  noticed 
of  their  selection,  each  FHLBank  will 


Federal  Register 


also  notify  community  groups  and  other 
interested  members  of  the  public. 

The  purpose  of  this  notification  will 
be  to  solicit  pubUc  comment  on  the 
Community  Support  records  of  the 
FHLBank  members  pending  review. 

Any  person  wishing  to  submit  written 
conunents  on  the  Community  Support 
performance  of  a  FHLBank  member 
under  review  in  this  quarter  should 
send  those  comments  to  the  member's 
FHLBank  by  the  due  date  indicated  in 
order  to  be  considered  in  the  review 
process.  "  h  . 

By  the  Federal  Housing  Finance  Board. 

Dated:  July  8, 1994. 
Nicolas  P.  Retsinas,  '- 

HUD  Secretary's  Designee  to  the  Board. 
[PR  Doc.  94-17060  Filed  7-14-94;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  May  17, 
1994 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  May  17. 1994.'  The 
directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  economic  activity 
has  expanded  substantially  on  balance 
thus  far  in  1994.  Nonfarm  payroll 
employment  increased  sharply  in  March 
and  April,  in  part  reflecting  a  rebound 
in  sectors  affected  by  severe  winter 
weather;  the  civilian  unemployment 
rate  fell  slightly  further  in  April,  to  6.4 
percent.  Industrial  production  was  up 
appreciably  in  April  after  a  strong  rise 
over  the  previous  two  quarters.  Advance 
data  on  retail  sales  indicate  a  decline  in 
April,  after  very  large  increases  in 
February  and  March.  Housing  starts  fell 
shghtly  in  April  but  remained  well 
above  the  depressed  winter  pace.  Orders 
for  nondefense  capital  goods  point  to  a 
continued  strong  uptrend  in  spending 
on  business  equipment,  while 
nonresidential  building  has  shown  some 
recovery  after  severe  weather  disrupted 
construction  during  January  and 
February.  The  nominal  deficit  on  U.S. 
trade  in  goods  and  services  widened  on 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  May  17.  1994.  which 
include  the  domestic  policy  directive  issued  at  that 
meeting,  are  available  upon  request  to  the  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 
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also  notify  community  groups  and  other 
interested  members  of  the  public. 

The  purpose  of  this  notification  will 
be  to  solicit  public  comment  on  the 
Community  Support  records  of  the 
FHLBank  members  pending  review. 

Any  person  wishing  to  submit  written 
conunents  on  the  Community  Support 
performance  of  a  FHLBank  member 
under  review  in  this  quarter  should 
send  those  comments  to  the  member's 
FHLBank  by  the  due  date  indicated  in 
order  to  be  considered  in  the  review 
process. 

By  the  Federal  Housing  Finance  Board. 

Dated:  July  8, 1994. 
Nicolas  P.  Retsinas, 
HUD  Secretary's  Designee  to  the  Board. 
|FR  Doc.  94-17060  Filed  7-14-94;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Federaf  Open  Market  Committee; 
Domestic  Policy  Directive  of  May  17, 
1994 

In  accordance  with  §  271.5  of  its  rules 
regarding  availabihty  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  May  17, 1994.'  The 
directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  economic  activity 
has  expanded  substantially  on  balance 
thus  far  in  1994.  Nonfarm  payroll 
employment  increased  sharply  in  March 
and  April,  in  part  reflecting  a  rebound 
in  sectors  affected  by  severe  winter 
weather;  the  civilian  unemployment 
rate  fell  slightly  further  in  April,  to  6.4 
percent.  Industrial  production  was  up 
appreciably  in  April  after  a  strong  rise 
over  the  previous  two  quarters.  Advance 
data  on  retail  sales  indicate  a  decline  in 
April,  after  very  large  increases  in 
February  and  March.  Housing  starts  fell 
slightly  in  April  but  remained  well 
above  the  depressed  winter  pace.  Orders 
for  nondefense  capital  goods  point  to  a 
continued  strong  uptrend  in  spending 
on  business  equipment,  while 
nonresidential  building  has  shown  some 
recovery  after  severe  weather  disrupted 
construction  during  January  and 
February.  The  nominal  deficit  on  U.S. 
trade  in  goods  and  services  widened  on 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  May  17,  1994.  which 
include  the  domestic  policy  directive  issued  at  that 
meeting,  are  available  upon  request  to  the  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


average  in  January  and  February  from 
the  fourth-quarter  rate.  Increases  in 
broad  indexes  of  consumer  and 
producer  prices  remained  moderate 
through  April,  though  prices  of 
industrial  materials  continued  to  rise. 

Market  interest  rates  have  posted  large 
additional  increases  since  the 
Committee  meeting  on  March  22,  1994. 
In  foreign  exchange  markets,  the  trade- 
weighted  value  of  the  dollar  in  terms  of 
the  other  G-10  currencies  declined 
somewhat  further  on  balance  over  the 
intermeeting  period. 

Growth  of  M2  and  M3  picked  up  on 
average  in  March  and  April;  for  the  year 
through  April,  M2  expanded  at  a  rate 
somewhat  below  the  middle  of  its  range 
for  1994  and  M3  at  a  pace  somewhat 
above  the  bottom  of  its  range.  Total 
domestic  nonfinancial  debt  has 
expanded  at  a  moderate  rate  in  recent 
months. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stabifity  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  at  its  meeting  in  February 
estabhshed  ranges  for  growth  of  M2  and 
M3  of  1  to  5  percent  aiid  0  to  4  percent 
respectively,  measured  ft-om  the  fourth 
quarter  of  1993  to  the  fourth  quarter  of 
1994.  The  Committee  anticipated  that 
developments  contributing  to  unusual 
velocity  increases  could  persist  during 
the  year  and  that  money  growrth  within 
these  ranges  would  be  consistent  with 
its  broad  policy  objectives.  The 
monitoring  range  for  growrth  of  total 
domestic  nonfinancial  debt  was  set  at  4 
to  8  percent  for  the  year.  The  behavior 
of  the  monetary  aggregates  will  continue 
to  be  evaluated  in  the  light  of  progress 
toward  price  level  stability,  movements 
in  their  velocities,  and  developments  in 
the  economy  and  financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  to  increase  somewhat  the  existing 
degree  of  pressure  on  reserve  positions, 
taking  account  of  a  possible  increase  in 
the  discount  rate.  In  the  context  of  the 
Committee's  long-run  objectives  for 
price  stability  and  sustainable  economic 
growth,  and  giving  careful  consideration 
to  economic,  financial,  and  monetary 
developments,  slightly  greater  reserxe     _ 
restraint  or  slightly  lesser  reserve 
restraint  might  beacceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  modest  growth  inT42 
and  M3  over  coming  months. 


By  order  of  the  Federal  Open  Market 
Committee,  July  11,  1994. 

Normand  Bernard. 

Depu  ty  Secretary.  Federal  Open  Market 
Committee. 

(FR  Doc  94-17179  Filed  7-14-94;  8:45  am] 
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Hometown  Bancorp,  Inc.;  Formation 
of,  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  fieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  August 
8,  1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  Hometown  Bancorp,  Inc.,  Milan, 
Tennessee,  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Bank  of  Milan. 
Milan,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  11, 1994. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  94-17162  Filed  7-14-94: 8:45  ami 
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George  L.  Mylander;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank- 
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Control  Act  (12  U  S.C.  1817(j))  and  § 
225.41  of  the  Boaid's  Regulation  Y  (12 
CFR  225.41)  to  acOuire  a  bank  or  bank 
holding  companyl  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  tj^e  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  t(i  the  offices  of  the 
Board  of  Govemo  s.  Comments  must  be 

than  August  4.  1994. 
Federal  Res^e  Bank  of  Cleveland 
Vice  President)  1455 

Heveland,  Ohio 


received  not  later 
A 


Corp..  Sandusky 
indirectly  acquire 


(John  I.  Wixted.  Jr  . 
East  Sixth  Street. 
44101: 

/.  George  L.  Mxiander.  Sandusky. 
Ohio,  to  acquire  a  i  additional  .52 
percent,  for  a  tola  of  10.8  percent  of  the 
voting  shares  of  F  rst  Citizens  Banc 
,  Dhio.  and  thereby 
Citizens  Banking 
Company,  Sandu;  ky.  Ohio. 

Bcwrd  of  Covernoi  s  of  the  Federal  Reserve 
System.  July  tl,  X9^. 
lennifer  J.  Johnson, 
Associate  Secretary  ifthc  Board. 
IFR  Doc.  t»4-17l63  F  iled  7-14-94:  845  ami 
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DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Agency  For  Healfi  Care  Policy  and 
Research 

Public  Meeting  oh  the  Update  of  Acute 
Pain  Management;  Operative  or 
Medical  Procedunes  and  Trauma 
Clinical  Practice  Guideline 


for  health  Care  Policy 


The  Agency 
and  Research 
public  meeting  to 
information 
the  clinical 
Pain  Management 
Procedures  and 
Publication  No.  9 
supported  guidel 
private  sector 
experts  and 
March  1992. 

A  meeting  will 
information  and 
pubUc  regarding 
scientific  evidenc 
that  may  warrant 
Acute  Pain  Managb 
Medical  Procedures 
i^uideline  This 


(AH  ZPR)  announces  a 
receive  comments  and 
perta  ning  to  the  update  of 
practii «  guideline  on  Acute 
Operative  or  Medical 
Trauma  (AHCPR 

-0032)  The  AHCPR- 
le  was  developed  by  a 
of  health  care 
consufners.  and  released  in 


pan>l 


lel 


t  lei 


held  to  solicit 
comments  from  the 
availability  of  new 
or  new  technologies 
I  he  updating  of  the 
ment:  Operative  or 
and  Trauma 
ormalion  will  assist 


AHCPR  in  determining  the  need  for  and 
timing  of  the  guideline  update. 

Meeting:  Update  of  Acute  Pain 
Management:  Operative  or  Medical 
Procedures  and  Trauma  Clinical 
Practice  Guideline 

Date:  September  7.  1994 

From:  9:00  a.m.-12:00  p.m. 

Place:  The  Parklawn  Building. 
Conference  Room  E,  5600  Fishers 
Lane,  Rockville,  Maryland  20852 

Phone:  301^43-2585 
Copies  of  the  clinical  practice 

guideline  may  be  requested  from:  The 

AHCPR  Publications  Clearinghouse, 

P.O.  Box  8547.  Silver  Spring.  MD  20907. 

Toll-Free:  1-800-358-9295. 

Background 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  is  charged, 
under  Title  IX  of  the  Public  Health 
Ser\'ice  Act,  with  enhancing  the  quality, 
appropriateness,  and  effectiveness  of 
health  care  services,  and  access  to  such 
services.  The  AHCPR  accomplishes  its 
goals  through  the  establishment  of  a 
broad  base  of  scientific  research  and 
through  the  promotion  of  improvements 
in  clinical  practice  and  in  the 
organization,  financing,  and  delivery  of 
health  care  services.  (42  U.S.C.  299-^ 
299C-6  and  1320b-12.) 

In  keeping  with  its  legislative 
mandates.  AHCPR  arranges  for  the 
periodic  review  and  update  of  clinically 
relevant  guidelines  that  may  be  used  by 
physicians,  nurses,  other  health  care 
providers,  educators,  and  consumers  to 
assist  in  determining  how  diseases, 
disorders,  and  other  health  care 
conditions  can  most  effectively  and 
appropriately  be  prevented,  diagnosed, 
treated,  and  clinically  managed. 
Medical  review  criteria,  standards  of 
quality,  and  performance  measures  are 
then  developed  based  on  the  guidelines 
produced. 

Section  912  of  the  Act  (42  U.S.C. 
299b-l(b))  requires  that  the  guidelines: 

1.  Be  based  on  the  best  available 
research  and  professional  judgment; 

2.  Be  presented  in  formats  appropriate 
for  use  by  physicians,  nurses,  other 
health  care  providers,  medical 
educators,  medical  review 
organizations,  and  consumers; 

3.  Be  presented  in  treatment-specific 
or  condition-specific  forms  appropriate 
for  use  in  clinical  practice,  educational 
programs,  and  reviewing  quality  and 
appropriateness  of  medical  care; 

4.  Include  information  on  the  risks 
and  benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condition(s):  and 


5.  Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
of  the  particular  health  condition(s). 
where  cost  information  is  available  and 
reliable. 

Also,  in  accordance  with  title  IX  of 
the  PHS  Act  and  section  1142  of  the 
Social  Security  Act.  the  Administrator  is 
to  assure  that  the  needs  and  priorities  of 
the  Medicare  program  are  reflected 
appropriately  in  the  agenda  and 
priorities  for  development  of  guidelines 
and  guideline  updates. 

The  AHCPR  Process  for  Determining 
the  Need  for  Guideline  Updates 

In  the  Federal  Register  of  April  25. 
1994  (59  Vol.  19723).  AHCPR  published 
its  process  for  determining  the  need  for 
updates  of  clinical  practice  guidelines. - 
The  process  includes,  among  other 
activities: 

•  A  survey  of  subsequently  published 
scientific  literature  .in  the  topic  areas 
addressed  by  the  guidelines, 
approximately  24  months  after  the 
release  of  the  guideline,  to  determine 
the  volume  of  new  scientific  evidence, 
its  quality,  and  the  likelihood  of  such 
information  causing  change  in  the 
guideline's  recommendations; 

•  A  review  of  other  relevant 
information  obtained  from  evaluation 
studies  conducted  to  examine  the 
implementation  or  effects  of  the 
guidelines  (i.e.,  development  and  use  of 
guideline  derived  medical  review 
criteria,  performance  measures,  and 
standards  of  quality);  and 

•  A  public  meeting  to  address  the 
need  for  and  timing  of  an  update  when 
sufficient  data  are  obtained  that  indicate 
a  guideline  update  may  be  needed. 

Arrangements  for  the  September  7, 
1994  Public  Meeting  on  Update  of 
Acute  Pain  Management:  Operative  or 
Medical  Procedures  and  Trauma 

Representatives  of  organizations  and 
other  individuals  are  invited  to  provide 
written  comments  on  new  scientific 
evidence  or  other  related  information 
pertaining  to  the  need  to  update  the 
guideline,  and  make  a  brief  (5  minutes 
or  less)  oral  statement.  Individuals  and 
representatives  who  would  like  to 
attend  must  register  with  Kelly 
Pennington,  Program  Analyst.  Office  of 
the  Forum  for  Quality  and  Effectiveness 
in  Health  Care  (Forum),  at  the  address 
set  out  below  by  August  12. 1994.  and 
indicate  whether  they  plan  to  make  an 
oral  statement.  A  written  copy  of  the 
oral  statement  should  be  submitted  to 
the  Forum  by  August  12.  1994.  If  more 
requests  to  make  oral  statements  are 
received  than  can  be  accommodated 
between  9  a.m.  and  12  p.m.  on 


September  7, 1994,  time  will  be 
allocated  in  a  manner  which  ensures,  to 
the  extent  possible,  that  a  range  of  views 
of  health  care  professionals,  consumers, 
product  manufacturers,  and 
pharmaceutical  manufacturers  are 
presented.  Those  who  cannot  be  granted 
their  requested  speaking  time  because  of 
time  constraints  are  assured  that  their 
written  comments  will  be  considered 
when  making  a  decision  regarding  the 
update  for  this  guideline. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact  the 
Forum  by  August  12, 1994,  at  the 
address  below. 

Registration  should  be  made  with. 
and  written  materials  submitted  to: 
Kelly  Pennington,  Program  Analyst, 
Office  of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Care,  Agency  for 
Health  Care  Policy  and  Research,  VVillco 
Building.  6000  Executive  Blvd.,  Suite 
310,  Rockville,  Maryland,  20852,  Phone: 
(301)  594-^015,  Fax:  (301)  .594-4027. 
For  Additional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Program  Note. 
"Clinical  Practice  Guideline 
Development,"  dated  August  1993.  This 
document  describes  AHCPR's  activities 
with  respect  to  clinical  practice 
guidelines  including  the  process  and 
criteria  for  selecting  panels.  This 
document  may  be  obtained  from  the 
AHCPR  Publications  Clearinghouse, 
P.O.  Box  8547,  Silver  Spring,  MD  20907; 
or  call  Toil-Free:  1-800-358-9295. 

Information  may  also  be  obtained  by 
contacting  Carole  Hudgings.  Ph.D., 
Acting  Director,  Office  of  the  Forum  for 
Quality  and  Effectiveness  in  Health 
Care,  Agency  for  Health  Care  Policy  and 
Research,  VVillco  Building,  6000 
Executive  Blvd..  Suite  310.  Rockville, 
MD  20852,  Phone  301-594-4015.  Fax: 
301-594-^027.  •  , 

Dated:  July  7.  1994. 
Linda  K.  Deniio. 

A  cling  A  dm  inistra  tor. 

IFR  Dnc.  94-17151  FiIpH  7-14-94:  8:4.S,wi| 
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RIN  0905-ZA-35 

Announcement  of  Cooperative 
Agreement  to  The  United  Nations 
Children's  Fund 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
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September  7, 1994,  time  will  be 
allocated  in  a  manner  which  ensures,  to 
the  extent  possible,  that  a  range  of  views 
of  health  care  professionals,  consumers, 
product  manufacturers,  and 
pharmaceutical  manufacturers  are 
presented.  Those  who  cannot  be  granted 
their  requested  speaking  time  because  of 
time  constraints  are  assured  that  their 
written  comments  will  be  considered 
when  making  a  decision  regarding  the 
update  for  this  guideline. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact  the 
Forum  by  August  12, 1994,  at  the 
address  below. 

Registration  should  be  made  with, 
and  written  materials  submitted  to: 
Kelly  Fennington,  Program  Analyst, 
Office  of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Care,  Agency  for 
Health  Care  Policy  and  Research,  VVillco 
Building.  6000  Executive  Blvd.,  Suite 
310,  Rockville,  Maryland,  20852,  Phone: 
(301)  594-^015,  Fax:  (301)  594-4027. 
For  Additional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Program  Note. 
"Clinical  Practice  Guideline 
Development,"  dated  August  1993.  This 
document  describes  AHCPR's  activities 
with  respect  to  clinical  practice 
guidelines  including  the  process  and 
criteria  for  selecting  panels.  This 
document  may  be  obtained  from  the 
AHCPR  Publications  Clearinghou.se, 
P.O.  Box  8547,  Silver  Spring,  MD  20907; 
or  call  Toil-Free:  1-800-358-9295. 

Information  may  also  be  obtained  by 
contacting  Carole  Hudgings,  Ph.D., 
Acting  Director,  Office  of  the  Forum  for 
Quality  and  Effectiveness  in  Health 
Care,  Agency  for  Health  Care  Policy  and 
Research,  VVillco  Building,  6000 
Executive  Blvd.,  Suite  310,  Rockville, 
MD  20852,  Phone  301-594-4015.  Fax: 
301-594-^027. 

Dated:  July  7.  ^99A. 
Linda  K.  Demlo. 

Acting  Administrator. 

IFR  Doc.  94-17151  Filed  7-14-94:  8:45  ani| 
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Centers  for  Disease  Control  and 
Prevention 

[CDC-420] 

RIN  0905-ZA-35 

Announcement  of  Cooperative 
Agreement  to  The  United  Nations 
Children's  Fund 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 


availability  of  funds  for  fiscal  year  (FY) 
1994  for  a  sole  source  cooperative 
agreement  with  the  United  Nations 
Children's  Fund  (UNICEF)  to  provide 
support  for  poliomyelitis  eradication 
activities.  UNICEF  may  use  these  funds 
for  activities  which  may  include 
programmatic  assistance  and  oral  polio 
vaccine  (OPV)  for  supplemental 
immunization  activities  in  polio- 
endemic  countries  in  accordance  with 
Ihe  World  Health  Organization  (WHO) 
Plan  of  Action  (Revised  1992)  for  the 
global  eradication  of  polio  by  the  year 
2000.  UNICEF  is  in  partnership  with 
WHO  in  supporting  global 
immunization  activities,  and  has 
assumed  primary  responsibility  for 
providing  countries  access  to  high 
quality,  affordable  vaccines  through 
UNICEF's  procurement  system. 
Approximately  $3^  million  will  be 
available  in  FY  1994  to  fund  this  project 
for  a  12-month  budget  period  within  a 
3-year  project  period.  The  funding 
estimate  is  subject  to  change. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  availability  of 
funds. 

The  purpose  of  this  cooperative 
ngreement  is  to  provide  support  for 
poliomyelitis  eradication  activities. 
UNICEF  may  use  these  funds  for 
activities  which  may  include 
programmatic  assistance  and  oral  polio 
vaccine  for  polio-endemic  countries  to 
implement  national  immunization  days 
and  other  supplemental  immunization 
.strategies  for  the  eradication  of  polio. 

The  CDC  will  collaborate  by 
providing  technical  assistance  and 
consultation  to  UNICEF  during  the 
planning  and  implementation  of  these 
immunization  activities.  The  CDC  will 
also  provide  other  technical  assistance 
in  support  of  this  project,  as  needed. 

Polio  eradication  is  of  great 
importance  to  the  United  States. 
Because  of  the  con.stant  threat  of  the 
importation  of  polio  from  other 
countries,  more  than  $225  million  is 
.spent  each  year  in  the  United  States  to 
protect  American  children  from  this 
threat.  We  can  expect  to  save  all  of  this 
money  after  global  polio  eradication  is 
achieved  and  vaccinations  against  polio 
are  stopped  in  the  United  Stales. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunteation  and  Infedious  Diseases. 
(For  ordering  a  copy  of  "Healthy  People 


2000,"  see  the  section  "Where  to  Obtain 
Additional  Information.") 

Authority 

This  program  is  authorized  under 
Sections  301(a)  and  307  of  the  Public 
Health  Service  Act,  as  amended,  42 
U.S.C.  241(a)  and  2427,  and  section  104 
of  the  Foreign  Assistance  Act  of  i961, 
22  U.S.C.  2151b. 

Smoke-Free  Workplace 

Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  of  promoting  the 
protection  and  advancement  of  an 
individual's  physical  and  mental  health. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
UNICEF  for  this  project.  No  other 
applications  are  solicited.  The  Program 
Announcement  and  appHcation  kit  have 
been  sent  to  UNICEF. 

UNICEF  is  the  most  appropriate  and 
qualified  agency  to  conduct  the 
activities  under  this  cooperative 
agreement  for  the  following  reasons: 

A.  UNICEF  is  the  only  organization 
with  a  worldwide  vaccine  procurement 
and  distribution  network.  WHO  relies 
upon  this  for  the  continued  suc«;ess  of 
its  Expanded  Programmme  on 
Immunization.  UNICEF  has 
demonstrated  their  ability  to  use  this 
network.  Currently,  UNICEF  provides 
vaccine  to  nearly  all  developing 
c;ountries.  UNlCEF-procured  va«xine 
meets  the  requirements  of  the  countries 
in  which  the  project  will  be  conducted 
and  is  shipped  in  compliance  with 
standards  of  refrigeration  for  each 
vaccine.  UNICEF  access  to  member 
governments  and  their  immunization 
programs  is  unique  in  the  world. 

B.  The  propo.sed  program  is  strongly 
supportive  of,  and  directly  related  to, 
the  achievement  of  UNICEF  and  CDC/ 
National  Immunization  Program 
objectives  for  the  control  and 
elimination  of  vaccine  preventable 
diseases. 

C.  UNICEF,  together  with  WHO.  the 
Pan  American  Health  Organization, 
Rotary  International,  and  CDC.  is  a 
member  of  the  Polio  Eradication 
Network,  an  organization  formed  to 
increase  support  and  visibility  for  the 
polio  eradication  initiative. 

Executive  Order  12372  Review 

The  application  is  not  subject  to 
review  under  Executive  Order  12372, 
Intergovenimental  Review  of  Federal 
Programs. 
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Public  Health  System  jReporting 
Requirement  j 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements.  j 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Fede  al  Domestic 
Assistance  Number  foi  this  program  is 
93.185.  Inmiunization  Research, 
Demonstration,  Public  Information,  and 
Education,  Training,  and  Clinical  Skills 
Improvement  Projects, 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  infonnatior  regarding  this 
project,  please  refer  to  Program 
Announcement  Numbsr  420  and  contact 
Carole  J.  Tully.  Grants  Management 
Specialist,  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  ani  1  Prevention 
(CDC).  255  East  Paces  ^'erry  Road,  NE.. 
Mailstop  E-09.  Atlanti  .  Georgia  30305. 
telephone  (404)  842-6  )80. 

A  copy  of  "Healthy  'eople  2000" 
(Full  Report,  Stock  Nol  01 7-001 -00474- 
0)  or  "Healthy  People  ^000"  (Summary 
Report,  Stock  No.  0174001-00473-1)  " 
referenced  in  the  "SUl  /IMARY"  may  be 
obtained  through  the  i  uperintendent  of 
Documents.  Government  Printing 
Office,  Washington,  D<:  20402-9325. 
telephone  (202)  783-3^38. 

Dated:  July  11.  1994. 
Martha  Katz. 


'or  Management 
r  Disease  Control 


Acting  Associate  Director  fi 

and  Operations,  Centers)  o, 

and  Prevention  (CDC). 

[FR  Doc.  94-17188  Filed  ^'-14-94;  8:45  am 
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Food  and  Drug  Administration 

[Docket  No.  94F-0223] 

A.  E.  Staley  Manufacturing  Co.;  Filing 
of  Food  Additive  PetiQon 

agency:  Food  and  Druk  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  an  d  Drug 
Administration  (FDA)  s  announcing 
that  A.  E.  Staley  Manu  acturing  Co.  has 
filed  a  petition  propos:  ng  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  a  modified 
polydextrose  produced  by  using 
phosphoric  acid  in  plape  of  citric  acid. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  August  15, 1994. 


ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalie  M.  Angeles,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
207).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9528. 

SUPP1.EMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201(s).  409(b)(5)  (21  U.S.C.  321(s). 
348(b)(5))).  notice  is  given  that  a  food 
additive  petition  (FAP  4A4422)  has 
been  filed  by  A.  E.  Staley  Manufacturing 
Co..  c/o  P.O.  Box  151.  Decatur.  IL  62525. 
The  petition  proposes  that  the  food 
additive  regulations  in  §  172.841 
Polydextrose  (21  CFR  172.841)  be 
amended  to  provide  for  the  safe  use  of 
a  modified  polydextrose  produced  by 
using  phosphoric  acid  in  place  of  citric 
acid. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Pohcy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  August  15. 
1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
wTitten  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
Mfithout  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  vdll  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 


Dated:  )uly  8.  1994. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  94-17290  Filed  7-14-94;  8:45  am} 
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Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  IManagement  and  Budget  (OMB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS),  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511). 

1.  Type  o/flequesf;  Extension;  Title  of 
Information  Collection:  Medicare 
Common  Claims  Form;  Form  No.: 
HCFA-1500;  Use:  This  form  is  a 
standardized  form  for  use  in  the 
Medicare/Medicaid  programs  to  apply 
for  reimbursement  for  covered  services. 
Use  of  these  forms  vnll  reduce  the  cost 
and  administrative  burdens  associated 
with  claims;  Frequency:  On  occasion: 
Respondents:  Businesses,  individuals  or 
households,  state  or  local  governments, 
small  businesses  or  organizations; 
Estimated  Number  of  Responses: 
546.1 15.406;  Average  Hours  Per 
Response:  .13;  7o/a7  Estimated  Burden 
Hours:  73.325,195. 

2.  Type  o//?eguesf;  Extension;  Title  of 
Information  Collection:  HMO 
Qualification  Applications;  Form  No.: 
HCFA-901-1 .901-2,901-3;  l/se.  The 
forms  are  used  as  instruments  through 
which  organizations  will  make 
application  for  Federal  HMO 
qualification  status  and/or  to  become 
eligible  to  negotiate  a  Medicare  contract 
■witii  the  Health  Care  Financing 
Administration;  Frequency:  On 
occasion;  Respondents:  Businesses  or 
other  for  profit,  small  businesses  or 
organizations.  State  and  local 
governments;  Estimated  Number  of 
Responses:  65;  Average  Hours  Per 
Response:  100;  Total  Estimated  Burden 
Hours:  6,500.  Additional  Information  or 
Comments:  Call  the  Reports  Clearance 
Office  on  (410)  966-5536  for  copies  of 
the  clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 


Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  room  3001, 
Washington,  DC  20503. 

Dated:  |uly  7,  1994. 
Kathleen  Larson, 

Director,  Management  Planning  and  Analysis 
Staff  Office  of  Financial  and  Human 
Resources.  Health  Care  Financing 
Administration. 

IFR  Doc.  94-17304  Filed  7-14-94;  8:45  am) 
BILUNG  CODE  4120-03-P 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Cancellation  of  Meeting. 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders  Special 
Emphasis  Panel,  July  12,  1994,  6120 
Executive  Blvd.,  Rockville,  MD,  which 
was  published  in  the  Federal  Register 
on  June  27, 1994,  59  FR  33001. 

The  meeting  is  cancelled  due  to  the 
withdrawal  of  the  application  to  be 
reviewed. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders) 

Dated:  July  11,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  94-17144  Filed  7-14-94;  8:45  am) 

BILUNG  COOE  4140-01-M 

Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance  — 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C.      ^^ 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
list  was  last  published  on  Friday,  July   "      — 
8,  1994.  I 

(C^ll  PHS  Reports  Clearance  Officer  on  ^° 
202-690-7100  for  copies  of  request). 

1.  Pretesting  of  Office  of  Cancer  on 

Communications  Messages — 0925-0046  Tb 
(Reinstatement) — To  help  ensure  that  of 

health  messages,  strategies,  and  Ur 

information  services  developed  by  the  thi 
Office  of  Cancer  Communications  (OCC)  lie 
have  the  potential  of  being  received,  be 

understood,  and  accepted  by  their  target  go 
audiences,  OCC  will  pretest  messages  orj 

and  strategies  while  they  are  in  esl 


Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  room  3001, 
Washington,  DC  20503. 

Dated:  July  7.  1994. 
Kathleen  Larson, 

Director,  Management  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources.  Health  Care  Financing 
Administration. 

IFR  Doc.  94-17304  Filed  7-14-94;  8:45  am] 
BILUNQ  CODE  4120-03-P 


National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Cancellation  of  Meeting. 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders  Special 
Emphasis  Panel,  July  12,  1994,  6120 
Executive  Blvd.,  Rockville,  MD,  which 
was  published  in  the  Federal  Register 
on  June  27,  1994,  59  FT?  33001. 

The  meeting  is  cancelled  due  to  the 
withdrawal  of  the  application  to  be 
reviewed. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders) 

Dated:  July  11,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-17144  Filed  7-14-94;  8:45  am] 
aiLUNG  CODE  4140-01-M 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
list  was  last  published  on  Friday,  July   ' 
8. 1994. 

(C^ll  PHS  Reports  Clearance  Officer- on 
202-690-7100  for  copies  of  request). 

1.  Pretesting  of  Office  of  Cancer 
Communications  Messages — 0925-0046 
(Reinstatement) — To  help  ensure  that 
health  messages,  strategies,  and 
information  services  developed  by  the 
Office  of  Cancer  Communications  (OCC) 
have  the  potential  of  being  received, 
understood,  and  accepted  by  their  target 
audiences,  OCC  will  pretest  messages 
and  strategies  while  they  are  in 
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developmental  stages.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  13,780;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  .146  hours; 
Estimated  Annual  Burden:  2.010  hours. 

2.  Importer's  Entry  Notice.  Form  700 
Set— 0910-0046  (Extension,  no 
change)— The  Food  and  Drug 
Administration  (FDA)  has  the 
responsibility  of  assuring  the 
admissibihty  of  foods,  drugs,  medical 
devices,  and  cosmetics  offered  for 
import  into  the  United  States.  Each 
sample  taken  requires  certain 
docxmients  which  notify  FDA  of  arrival 
of  each  shipment.  FDA  staff  select 
representative  items  for  sampling  and 
analysis.  Respondents:  Businesses  or 
other  for-profit;  Number  of 
Respondents:  63,000;  Number  of 
Responses  per  Respondent:  25;  Average 
Burden  per  Response:  0.05  hours; 
Estimated  Annual  Burden:  78,750 
hours. 

3.  Health  Education  Assistance  Loan 
(HEAL)  Program— Forms  HRSA  502- 
1&2.  HRSA  50O-1&2,  and  HRSA  512— 
0915-0043  (Revision)— The  information 
obtained  fi-om  lenders  on  these  forms  is 
essential  for  sound  and  responsible 
program  management.  The  Repayment 
Schedule  establishes  the  amounts, 
number  and  due  dates  of  payments.  The 
Promissory  Note  provides  legal 
documentation  of  the  loan.  The  Lender's 
Call  Report  enables  DHHS  to  monitor 
outstanding  HEAL  loans.  Respondents: 
Non-profit  institutions. 


Num- 

Numtjef 

Title 

ber  of 
re- 

of re- 
sponses 

Average 
burden  per 

spond- 
ents 

per  re- 
spond- 
ent 

response 

Disclo- 

?3 

2.100 

.5  hours. 

sure — Re- 

payment 

Schedule, 

Promis- 

sory Note. 

Reporting — 

58 

4 

.75  hours. 

Lendefs 

Call  Re- 

port. 

Estimated    Total    Annual    Burder>— 25.424 
hours 

4.  1995  National  Household  Survey 
on  Drug  Abuse  (NHSDA)— 0930-01 10— 
This  National  probability  survey  sample 
of  the  household  population  of  the 
United  States  is  necessary  to  determine 
the  prevalence  of  cigarette,  alcohol,  and 
licit  and  illicit  drug  use.  The  results  will 
be  used  by  SAMHSA,  ONDCP, 
government  agencies,  pertinent 
organizations  and  individuals  to 
establish  policy,  direct  their  activities, 


and  better  allocate  resources. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
18,000;  Number  of  responses  per 
Respondent:  1;  Average  Burden  per 
Response:  1.23  hours;  Estimated  Annual 
Burden:  22,111  hours. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address:  Shannah  Koss,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235 
Washington,  DC  20503. 

Dated:  July  11.  1994. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
IFR  Doc.  94-17146  Filed  7-14-94;  8:45  ami 
BILLING  CODE  4160-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-1917;  FR-3350-N-92] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutiUzed,  underutifized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitabihty  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Barbara  Richards,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
pubUshing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
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unutilized  and  underutilized  buildings 
and  real  property  co  itroUed  by  such 
agencies  or  by  GSA  i  egarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notic^  is  also  published 
in  order  to  comply  vjith  the  December 
12,  1988  Courjprde  •  in  National 
Coalition  for  the  Ho\  neless  v.  Veterans 
Administration,  No.  i88-2503-OG 
(D.D.C.). 

Properties  review*  d  are  listed  in  this 
Notice  according  to  he  following 
categories:  Suitable/Available,  suitable/ 
unavailable,  suitablej/to  be  excess,  and 
unsuitable.  The  pro{  erties  listed  in  the 
three  suitable  catego  -ies  have  been 
reviewed  by  the  lan<  holding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intentio  i  to  make  the 
property  available  fcr  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  tl:  e  agency's  needs,  or 
(3)  a  statement  of  th«  reasons  that  the 
property  cannot  be  c  eclared  excess  or 
made  available  for  u  ;e  as  facilities  to 
assist  the  homeless. 

Properties  listed  a  i  suitable/available 
will  be  available  exc  usively  for 
homeless  use  for  a  p  iriod  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  shouL  1  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Di  /ision  of  Health 
FaciUties  Planning,  1  J.S.  Public  Health 
Service.  HHS.  room  17A-10.  5600 
Fishers  Lane,  Rockv  lie.  MD  20857; 
(301)  443-2265.  (Thi  s  is  not  a  toll-free 
number.)  HHS  will  r  lail  to  the 
interested  provider  a  n  application 
packet,  which  will  ii  iclude  instructions 
for  completing  the  a  (plication.  In  order 
to  maximize  the  opp  artunity  to  utilize  a 
suitable  property,  pr  aviders  should 
submit  their  written  expressions  of 
interest  as  soon  as  p(  issible.  For 
complete  details  con  cerning  the 
processing  of  applia  tions,  the  reader  is 
encouraged  to  refer  1 3  the  interim  rule 
governing  this  progri  im.  56  FR  23789 
(May  24,  1991). 

For  properties  list(  d  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepti  d  as  excess  by 
GSA,  be  made  availa  jle  for  use  by  the 
homeless  in  accorda  ice  with  applicable 
law,  subject  to  screei  ling  for  other 
Federal  use.  At  the  a  Dpropriate  time. 
HUD  will  publish  th  ;  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/  unavailable. 

For  properties  hst(  d  as  suitable/ 
unavailable,  the  lane  holding  agency  has 
decided  that  the  pro  >erty  cannot  be 
declared  excess  or  m  ade  available  for" 
use  to  assist  the  homeless,  and  the 
property  will  not  be  jvailable. 

Properties  listed  a;  unsuitable  will 
not  be  made  availabl  ?  for  anv  other 


purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Barbara  Richards  at 
the  address  listed  at  the  begirming  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovali  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  U.S.  Air  Force: 
Bob  Menke,  Area-MI,  Boiling  AFB,  172 
Luke  Avenue,  Suite  104,  Washington. 
DC  20332-5113;  (202)  767-6235;  Dept. 
of  Transportation:  Ronald  D.  Keefer, 
Director,  Administrative  Services  & 
Property  Management,  DOT,  400 
Seventh  St.  SW,  room  10319, 
Washington,  DC  20590;  (202)  366-4246; 
U.S.  Army:  Elaine  Sims.  CECPW-FP. 
U.S.  Army  Center  for  Public  Works. 
7701  Telegraph  Road,  Alexandria,  VA 
22310-3862;  (703)  355-3475;  GSA: 
Leslie  Carrington,  Federal  Property 
Resources  Services,  GSA,  18th  and  F 
Streets  NW.,  Washington,  DC  20405; 
(202)  208-0619;  Dept.  of  Energy:  Tom 
Knox,  Acting  Team  Leader.  Facilities 
Planning  and  Acquisition  Branch,  FM- 
20,  Forrestal  Bldg.,  Room  6H-058. 
Washington,  DC  20585;  (202)  586-1191; 
(These  are  not  toll-free  numbers). 

Dated:  July  8.  1994. 

lacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  7/15/94 

Suitable/Available  Properties 

Buildings  (by  State) 

Kansas 

U.S.  Post  Office  &  Courthouse 

812  North  7th  Street 

Kansas  City  Co:  Wyandotte  KS  66101- 

Landholding  Agency:  GSA 

Property  Number:  549420003 

Status:  Excess 

Comment:  52257  sq.  ft.,  4-story  plus 
basement,  presence  of  asbestos  and  lead 
based  paint,  most  recent  use-offices. 

GSA  Number:  7-G-KS-0514 


Montana 

Bldg. — Conrad  Training  Site 
15  miles  east  of  the  City  of  Conrad 
Co:  Pondera  MT  59425- 
Landholding  Agency:  Air  Force 
Property  Number:  18942(X)25. 
Status:  Unutilized 

Comment:  7000  sq.  ft..  1 -story brick,  most 
recent  use — technical  training  site. 

Texas 

Bldg.  121 

Lauglin  Air  Force  Base 

Co:  Val  Verde  TX  7884  3-5000 

Landholding  Agency:  Air  Force 

Property  Number  189420026 

Status:  Unutilized 

Comment:  11202  sq.  ft.,  1-story,  needs  rehab. 

presense  of  asbestos,  secured  area  viith 

alternate  access. 

Bldg.  348 

Lauglin  Air  Force  Base 

Co:  Val  Verde  TX  78843-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189420027 

Status:  Unutilized 

Comment:  1799  sq.  ft.,  1-slory,  needs  rehab. 

presense  of  asbestos,  secured  area  with 

alternate  access.  -  - 

Bldg.  475 

LaugHn  Air  Force  Base 
Co:  Val  Verde  TX  78843-5000 
Landholding  Agency:  Air  Force 
Property  Number:  189420028 
Status:  Unutilized 
Comment:  1083  sq.  ft..  1-story,  needs  rehab. 

secured  area,  with  alternate  access. 

Land  (by  State) 
Montana 

Makoshika  Radio  Site 

Glendive  Co:  OawsOn  MT  59330- 

Landholding  Agency:  GSA 

Property  Number:  549420004 

Status:  Excess 

Comment:  4.13  acres,  limited  utilities,  most 

recent  use — communication  site. 
GSA  Number:  7-B-MT-599 

Suitable/Unavailable  Properties 
Land  (by  State) 

Washington 

Land 

Off  Interstate  5/Taylor  Way  &  East- West  Rd. 

Tacoma  Co:  Pierce  WA  98421- 

Landholding  Agency:  Energy 

Property  Number  419420003 

Status:  Underutilized 

Comment:  2.99  acres,  transmission  line  right 
of  way.  easement  restrictions,  includes  2 
steel  transmission  towers,  juper-fund 
cleanup  site. 

Unsuitable  Properties 
Buildings  (by  State) 

Alaska 

usee  MSD  Office  (2  buildings) 

2958  Tongass  Avenue 

Ketchikan  Co:  Ketchikan  AK 99901- 

Landholding  Agency:  GSA 

Property  Number:  8791 30004 

Status:  Excess 

Reason:  Extensive  deterioration 


California 

Former  Naval  Research  Bldg. 

Pasadena  Co:  Los  Angeles  CA  91106- 

Landholding  Agency:  GSA 

Property  Number;  549430001  . 

Status:  Excess 

Reason:  Extensive  deterioration. 

GSA  Number:  9-N-CA-1304A 

Bldg.  15951 

Naval  Air  Weapons  Stations 

China.Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number:  779430006 
Status:  Unutilized 
Reason: 

Secured  Area  - 

Extensive^eterjoration 

Within  2000  ft.  of  flammable  or  explosive 
matmal. 

Bldg.  31100 

Naval  Air  Weapons  Stations 

China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  779430007 
Status:  Unutilized 
Reason: 

Secured  Area 

Extensive  deterioration 

Within  2000  ft.  of  flammable  or  explosive 
material. 
Bldg.  31160 

Naval  Air  Weapons  Stations 
China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  779430008 
Status:  Unutilized 
Reason: 

Secured  Area 

Extensive  deterioration 

Within  2000  ft.  of  flanomable  or  explosive 
material. 

Bldg.  31524 

Naval  Air  Weapons  Stations 

China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number:  779430009 
Status:  Unutilized 
Reason: 

Secured  Area 

Extensive  deterioration 

Within  2000  ft.  of  flammable  or  explosive 
material. 
Bldg.  31525 

Naval  Air  Weapons  Stations 
China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  779430010 
Status:  Unutilized 
Reason: 

Secured  Area  * 

Extensive  deterioration 

Within  2000  ft.  of  flammable  or  explosive 
material. 

Bldg.  31526 

Naval  Air  Weapons  Stations 

China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  7'79430011 


CalUbmia 

Former  Naval  Research  Bldg. 

Pasadena  Co:  Los  Angeles  CA  91106- 

Landholding  Agiency:  GSA 

Property  Nuniber;  549430001  , 

Status:  Excess 

Reason:  Extensive  deterioration. 

GSA  Number:  9-N-CA-l  304 A 

Bldg.  15951  _ 

Naval  Air  Weapons  ^tioos 

China.Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Ageocy:  Navy 
Property  Number:  779430006 
Status:  Unutilized 
Reason: 

Secured  Area  - 

Extensive^eterioration 

Within  2000  ft.  of  flammabJe  ot  explosive 
matmal. 

Bldg.  31100 

Naval  Air  Weapons  Stations 

China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  779430007  ^  . 

Status:  Unutilized 
Reason: 

Secured  Area 

Extensive  deterioration 

Within  2000  ft.  of  flammable  or  explosive 
material. 
Bldg.  31160 

Naval  Air  Weapons  Stations 
China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  779430008 
Status:  Unutilized 
Reason: 

Secured  Area 

Extensive  deterioration 

Within  2000  ft.  of  flammable  or  explosive 
material. 

Bldg.  31524 

Naval  Air  Weapons  Stations 

China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number:  779430009 
Status:  Unutilized 
Reason: 

Secured  Area 

Extensive  deterioration 

Within  2000  ft.  of  flammable  ot  explosive 
material. 
Bldg.  31525 

Naval  Air  Weapons  Stations  " 

China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  779430010 
Status:  Unutilized 
Reason: 

Secured  Area  ' 

Extensive  deterioration 

Within  2000  ft.  of  flammable  or  explosive 
material. 
Bldg.  31526 

Naval  Air  Weapons  Stations 
China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Nunaber  779430011 
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Status:  Unutilized 
Reason: 

Secured  Area 

Extensive  deterioration 

Witbin  2000  fl.  of  flammable  or  explosive 
materiaL 
Bldg.  31527 

Nava)  Air  Weapons  Stations 
China  Lake  Cc  San  Bernardino  CA  93S55- 

6001 
Landholding  Agency  Navy 
Property  Number  779430012 
Status:  Unutilized 
Reason: 

Secured  Area 

Extensive  deterioration 

Within  2000  ft.  of  flammable  or  explosive 
material. 

Bldg.  31528 

Naval  Air  Weapons  Stations 

China  Lake  Co:  5an  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  779430013 
Status:  Unutilized 
Reason: 

Secured  Area    . 

Extensive  deterioration 

Within  2000  ft.  of  flammable  or  explosive 
material. 
Bldg.  31581 

Navaf  Air  Weapons  Stations 
China  Lake  Co:  San  Bernardino  CA  93555- 

6001 
Landholding  Agency:  Navy 
Property  Number  779430014 
Status:  Unutilized 
Reason: 

Secured  Area 

Extensive  deterioration 

Within  2000  ft.  of  flammable  or  explosive 
material. 

Maine 

Garage— Boothbay  Harbor  Stat. 
Boothbay  Harbor  Go:  Lincoln  ME  0453&- 
Landholding  Agency:  DOT 
Property  Number  879430001 
Status:  Unutilized 
Reason: 
Secured  Area. 

New  Jersey 

Bldg.  130 

Military  Ocean  Terminal 

Bayonne  Co:  Hudson  NJ  07002- 

Landholding  Agency:  Army 

Property  Number  219430001 

Status:  Unutilized 

Reason: 

Secured  Area 

Extensive  deterioration 

Floodway. 

North  Carolina 

Bldg.  9017 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number  779430001 
Status:  Unutilized 
Reason: 

Secured  Area 

Extensive  deterioration. 
Bldg.  9019 


Piney  Island 

Marine  Corps  Air  Stattoos 

Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number  779430002 
Status:  Unutilized 
Reason: 
Secured  Area 
Extensive  deterioration. 
.  Bldg.  9021 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number  779940003 
Status:  Unutilized 
Reason: 
Secured  Area 
Extensive  deterioration. 
Bldg.  9023 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number  779430004 
Status:  Unutilized 
Reason: 
Secured  Area 
Extensive  deterioration. 
Bldg.  9035 
Piney  Island 

Marine  Corps  Air  Stations 
Cherry  Point  Co:  Carteret  NC 
Landholding  Agency:  Navy 
Property  Number  779430005 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Structure  #AS582 
New  River  Air  Station 
Camp  Lejeune  Co:  Onstow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779430015 
Status:  Unutilized 
Reason: 
Secured  Area 
Extensive  deterioration. 
Washington 
Bldg.  875 

Portion,  Ft  Vancouver  Barracks 
E.  10th  &  Cabell  Road,  1-95  North 
Vancouver  WA 
Landholding  Agency:  GSA 
Property  Number  549430002 
Status:  Excess 

Reason:  Extensive  deterioration. 
GSA  Number  9-D-WA-500L 
Boilder  Building 
Port  Angeles  Air  Station 
Port  Angeles  Co:  Clallam  WA  98362-0519 
Landholding  Agency:  pOT 
Property  Number:  879430002 
Status:  Excess 
Reason: 
Secured  Area 
Extensive  deterioration. 

[PR  Doc.  94-17026  Filed  7-14-94;  8:45  am| 
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Office  of  Assistant  Secretary  for 
Public  and  Indian  Mousing 

[Docket  No.  N-«4-37^:  FR-3676-N-02] 

Funding  Availability  for  FY  1994; 
Invitation  for  Applications;  Public 
Housing  Development:  Extension  of 
Application  Deadline  for  Certain 
Applicants  i 


AGENCY:  Office  of  tlic 
Secretary  for  Publ 
Housing,  HUD. 
action:  Notice  of 
application  deadli 
applicants. 


ic 


e;  tension  of 
r  B  for  certain 


summary:  hud  is  e  (tending  the 
application  dcadlir  e  for  public  bousing 
development  appli(ations  for  those 
applicants  who  wei  e  adversely  affected 


in  their  application 
of  flooding  in  the  S 
to  Tropical  Store  A 


from  July  8.  1994  tc 


FOR  FURTHER  INFORI  lATION  CONTACT: 


Marie  D.  Head,  Chi 


Assistant 
and  Indian 


preparation  because 
ate  of  Georgia  due 
berto. 


DATES:  For  qualifier  1  applicants,  the 
application  deadlir  e  is  being  extended 


July  22.  1994. 


f  of  the  Housing 


Programs  Branch,  t  tlanta  State  Office, 
Richard  B.  Russell  ='ederal  Building.  7r> 
Spring  Street.  Atlai  ta,  GA  30303. 
Telephone  (404)  33  l-ti876.  (This  is  not 
A  toll-free  number.] 

SUPPLEMENTARY  INFORMATHDN:  On  May 
24.  1**94  (59  FR  2b40J).  HHU  published 
a  Notice  of  Fundiii  ;  Availability 
(NOFA)  announrin  5  the  availability  of 
FY  1994  funds  for   aiblic  housing 
development  (Publ  t  Housing 
Development  NOFA). 

This  notice  cmno  uices  aw  extension  of 
the  application  deti  dline  set  forth  in  the 
May  24. 1994  Pub!  c  Housing 
Development  NOF,  V  for  eligible  Public 
Housing  Authorities  (PHA)  that  were 
adversely  affected  n  the  preparation  or 
submission  of  appl  c:ations  because  of 
flooding  in  the  Stal  v-  of  Georgia  due  tn 
Tropical  Storm  All  erto.  For  those   . 
applicants  who  qui  lify."  the  application 
deadhne  is  extendi  d  from  |ulv  8,  1994 
to  July  22, 1994 

An  applicant  ma  i  qualify  lor  an 
extension  of  the  ap  jlication  deadline  for 
public  housing  de\  elopment  ii: 

(A)  The  applicaii  t  submits  a 
certiftcation  with  i  s  application  that  it 
was  unable  to  mee  the  July  8.  1994 
deadline  and  desci  ibt-s  the  reasons  that 
justify  a  delayed  st  bmissioii  pursuant  to 
this  notice;  and 

(B)  HUD  deternii  [les  that  the 
certification  adeqii  itely  demonstrates 
that  the  applicant";  ability  to  prepan?  or 
submit  the  public  I  lOusing  development 
application  was  su  jstantially  impaired 
as  a  result  of  the  fli  vnding  des«:ribed  in 
'his  notice. 


If  HUD  approves  the  certification,  the 
application  will  be  accepted  for  review. 

An  eligible  PHA  may  submit  such  an 
application,  or  may  revise  and  resubmit 
a  previously  submitted  application,  as 
long  as  the  application  is  received  by 
the  Atlanta  State  Office  by  4:00  PM  on 
July  22,  1994.  All  submission 
requirements  other  than  the  date  by 
which  such  applications  must  be       < 
received  remain  unaffected  by  this 
notice. 

Dated;  July  8, 1994. 
Janice  D.  Rattley, 

Acting  Assistant  Secretary  for  Public  and  ■ 

Indian  Housing. 

IFR  Doc.  94-17153  Filed  7-14-94:  8:45  ami 

BH.UNG  CODE  4210-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-963-4230-05] 

Notice  for  Publication  F-14831-A; 
Alaska  Native  Claims  Selection;  Alaska 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7td),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  .Set. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601, 1613(a),  will  be  issued  to 
The  Kuskokwim  Corporation,  for  the 
village  of  Aniak.  for  approximately 
10.6.S4  acres.  The  lands  involved  are  in 
the  vicinity  of  Aniak,  Alaska,  and  are 
located  within  Tps.  16  N.,  Rs.  .=)8  <ind  59 
W.,  Seward  Meridian,  Alaska 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Tundra 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  St.ite 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13.  Anchorage.  .Maska  99r)i;<- 
7^99  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
de<:ision,  an  agency  of  the  Federal 
Government,  or  regional  corporation, 
shall  have  until  August  15.  1994  to  fill • 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  .shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  thi; 
requirements  for  filing  an  appeal  may  lie 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
rrquimnents-of  43  CFR  Part  4.  Stibfkirt 


E,  shall  be  deemed  to  have  waived  their 

rights. 

Bemice  P.  LeskiMky, 

Land  Law  Examiner,  Branch  of  Southwest 

Adjudication. 

(FR  Doc.  94-17193  Filed  7-14-94;  d;45  am) 

BILUNQ  COOE  4310-JA-P 

[NM-O6(M760-01  (606)] 

Souttieast  New  Mexico  Playa  Lakes 
Coordinating  Committee;  Meetings 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Southeast  New  Mexico  Playa 

Lakes  Coordinating  Committee  Meeting. 

DATES:  Wednesday,  August  24, 1994. 
beginning  at  9:30  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  M.  Cone,  District  Manager, 
Bureau  of  Land  Management,  1717  West 
2nd  Street.  Roswell.  NM  88201.  (.505) 
627-0272. 

SUPPLEMENTARY  INFORMATION:  I'he 
agenda  will  include  presentation  of  a 
Research  Proposal  by  the  National 
Biological  Survey  (NBS)  to  the 
Southeast  New  Me.xico  Playa  Lakes 
Coordinating  Committee,  for  approval. 
The  meeting  will  be  held  at  the  Carlsbad 
Resource  Area  Office,  620  E.  Greene, 
Carlsbad,  New  Mexico.  Summary 
minutes  will  be  maintained  in  the 
Roswell  District  Office  and  will  be 
available  for  public  inspection  during 
regular  business  hours  (7:45  a.m.-4:30 
p.m.)  within  30  days  following  the 
meeting.  Copies  will  l)e  available  for  the 
co.st  of  duplic^ition 

Dated:  inly  7.  Iti94. 
I.eslie  M.  Cone, 

District  Manager 

(FR  Doc.  04-17229  Filfcl  7-14-94:  8:45  am! 

BILLING  COOE  4310-FB-M 

INM-94a-04l-473O-12] 

Notice  of  Filing  of  Plats  of  Surveys; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  NoticTe. 

SUMMARY:  The  plats  of  sun'ey  described 
below  are  scheduled  to  be  officially 
filed  in  tha  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe. 
New  Mexico,  on  August  9,  1994. 

New  Mexico  Principal  Meridian,  New  - 
Mexico: 

-  1   27  N.,  R.  14  W.,  Accepted  June  If.,  l«KM. 
for  C;roup  870  NM 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 


prior  to  the  date  of  official  fifing,  the 
61ing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director,  Bureau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  (30)  days  after  the 
protest  is  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

These  plats  will  be  in  the  open  files 
of  the  New  Mexico  State  Office,  Bureau 
of  Land  Management.  P.O.  Box  27115, 
Santa  Fe,  New  Mexico  87502-0115. 
Copies  may  be  obtained  from,  this  office 
upon  payment  of  $2.50  per  sheet. 

Dated:  Julys,  1994. 

John  P.  Bennett, 

Chief  Branch  of  Cadastral  Survey /Geo 
Science. 

IFR  Doc  94-17186  Filed  7-14-94;  8:45  ami 

BILUNG  COOE  4310-FB-M 

[NM-920^4210-06;  NMNM  42921} 

Notice  of  Proposed  Continuation  of 
Withdrawal;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  that  a  320-acre 
withdrawal  for  the  Fort  Cummings 
spring  continue  for  an  additional  20 
years.  The  land  will  remain  closed  to 
surface  entry  and  non-metalliferous 
mining,  and  has  been  and  will  remain 
open  to  mineral  leasing  and 
metalliferous  mining. 

DATE:  Comments  should  be  received  by 
October  13,  1994. 

ADDRESS:  Comments  should  be  sent  to 
State  Director,  BLM  New  Mexico  State 
Office,  P.O.  Box  27115,  Santa  Fe,  New 
Mexico  87J15,  505-438-7502. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgjana  E.  Armijo,  BLM  New  Mexico 
State  Office,  505-438-7594. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
that  the  existing  land  withdrawal  made 
by  the  Secretarial  Order  of  November 
22,  1894,  be  continued  for  a  period  li 


prior  to  the  date  of  official  filing,  the 
61ing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director,  Bureau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 

A  statement  of  reasons  for  a  protest 
may  be  filed  v«th  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  (30)  days  after  the 
protest  is  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

These  plats  will  be  in  the  open  files 
of  the  New  Mexico  State  Office,  Bureau 
of  Land  Management,  P.O.  Box  27115. 
Santa  Fe,  New  Mexico  87502-0115. 
Copies  may  be  obtained  from,  this  office 
upon  payment  of  $2.50  per  sheet. 

Dated:  July  6, 1994. 

John  P.  Bennett, 

Chief,  Branch  of  Cadastral  Survey /Geo 
Science. 

[FR  Doc.  94-17186  Filed  7-14-94;  8:45  ami 
BILUNG  CODE  4310-FB-M 

[NM-d2O^4210-06;  NMNM  42921} 

Notice  Of  Proposed  Continuation  of 
Withdrawal;  New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  that  a  320-acre 
withdrawal  for  the  Fort  Cummings 
spring  continue  for  an  additional  20 
years.  The  land  will  remain  closed  to 
surface  entry  and  non-metalliferous 
mining,  and  has  been  and  will  remain 
open  to  mineral  leasing  and 
metalliferous  mining.  .    ' 

DATE:  Comments  should  be  received  by 
October  13,  1994. 

ADDRESS:  Comments  should  be  sent  to 
State  Director,  BLM  New  Mexico  State 
Office,  P.O.  Box  27115,  Santa  Fe.  New 
Mexico  87J15,  505-438-7502. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgjana  E.  Amiijo,  BLM  New  Mexico 
State  Office,  505-438-7594. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
that  the  existing  land  withdrawal  made 
by  the  Secretarial  Order  of  November 
22,  1894,  be  continued  for  a  period  if 
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20  years  pursuant  to  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1988). 
The  land  is  described  as  follows: 

New  Mexico  Principal  Nferi<lian 

T.  21  S..  R.  8  W..  . 

sec.  22.  SEV«; 
sec  23,  SW/4. 

The  area  rontains  320  acres  in  Luna 
County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Fort  Cummings  Spring.  The 
Mdthdrawal  segregates  the  land  from 
settlement,  sale,  location,  and  entry,  but 
not  the  mineral  leasing  laws.  TTie  land 
will  also  be  segregated  from  non- 
metalliferous  mining,  but  not  frcnn 
metalliferous  mining. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  State 
Director  in  the  New  Mexico  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  imdertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and,  if  so,  for  bow  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  wiU  continue  until  such 
final  determination  is  made. 

Dated:  July  7.  1994. 
Frank  Splendoria, 

Acting  Associate,  State  Director. 

[PR  Doc.  94-17182  Hied  7-14-94;  8:45  ami 

BILUNG  CODE  OtO-FB-M 


Fish  and  Wikflrfe  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  for  the  Agency  Draft  Recovery 
Plan  for  SoHdago  Houghtonii 
(Houghton's  Goldenrod) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  reopening  of  comment 
period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
comment  period  for  the  Service's  agency 
draft  recovery  plan  for  Solidago 
houghtonii  (Houghton's  goldenrod)  is 
reopened  for  60  days  to  allow  comments 


on  the  drai^  plan  to  be  submitted  by  all 
interested  parties. 

DATES:  The  comment  period  is  reopened 
on  July  15,  1994  and  will  close  on 
September  13, 1994. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  ditain  a 
copy  by  Contacting  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Bishop  Henry  Whipple 
Federal  Building,  1  Federal  Drive,  Fort 
Snelling,  Minnesota  55111-4056 
(telephone:  612/725-3276;  fax:  612/ 
725-3526).  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  Zella  E.  Ellshoff.  Regional 
Botanist,  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Zella  E.  Ellshoff  at  the  above  address 
and  telephone  number. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Endangered  Species  Act  (Act)  of 
1973,  as  amended  (16  U.S.C  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  sj)ecies. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  lime  and 
cost  for  implementing  the  recovery 
measures  needed.  Section  4(0  of  the 
Act,  as  amended  in  1988,  requires  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
duiring  recovery  plan  development. 

The  threatenea  SoHdago  houghtonii 
(Houghton's  goldenrod)  occurs  on 
Federal,  State,  municipal,  and  private 
lands  only  in  nine  Michigan  counties  on 
or  near  Lakes  Hurwi  and  Michigan  and 
at  one  site  in  Genessee  County,  New 
York.  As  described  in  the  draft  recovery 
plan  for  this  plant,  recovery  efforts  are 
expected  focus  on  actions  necessary  to 
conserve  known  occurrences,  maintain 
ecosystem  proc&sses,  and  enable  each 
occurrence  to  be  naturally  self- 
sustaining. 

The  Federal  Register  notice 
announcing  the  availability  for  public 
review  and  comment  of  the  agency  draft 
recovery  plan  for  S.  houghtonii  was 
published  on  September  17,  1993.  The 
original  comment  period  ended  on 
October  18, 1993.  Since  pubUcation  of 
this  original  notice,  some  parties  have 
requested  an  extension  or  reopening  of 
the  comment  period  to  allow  sufficient 
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lime  for  public  input .  The  Ser\ice 
believes  that  a  numbf;r  of  parties 
inlerested  in  revievvihg  the  draft  plan 
may  not  have  receive  d  the  notice  in 
sufficient  time  to  rev  ew  it  and  submit 
comments  during  th(  original  comment 
period.  The  Service,  herefore.  finds  that 
reopening  the  public  comment  period 
will  benefit  tlie  reco\ery  planning 
process  and.  hence.  i>sues  this  notice. 
All  comments  on  the  draft  recovery  plan 
received  on  or  before  September  13. 
1994  will  receive  cor  sideration  by  the 
Service  prior  to  appr  nal  of  the  plan. 

Author 

The  primary  author  tt  thi.s  notice  is  Zt^lln 
E.  Elishoff.  at  the  abovt^address  and 
telephone  numtier 

Authority 

The  authority  ftir  thi<Jaction  is  Section  4(0 
of  the  Endangered  Spe(|es  .^ct.  16  l!.S.(l 
lS33(f). 

Dated:  |uly  6.  1994 
.Marvin  E.  Moriarty. 
Aciing  Regional  Dirvctc  : 
IFK  Doc.  94-17190  File  I  7-14-4M;  8:45  ainl 
8N.UNC  COOE  4310-SS-M 


Fish  and  Wildlife  Service 

Endangered  and  Thr|eatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  for  the  Technical/Agency  Draft 
Recovery  Plan  for  Sfdum  integifolium 
ssp.  leedyi  (Leedy's  roseroot) 


AGENCY:  Fish  and  Wi 

Interior. 

ACTION:  Notice-of  reolien 

period. 


IV(  s 

I  le 
dra  t 


SUMMARY:  The  U.S.  F 
Serv  ice  (Service)  gi 
comment  period  for 
technical/agency 
Sedum  integhfolium 
roseroot)  is  reopened 
period  is  being  reope  led 
allow  comments  on 
submitted  by  all  inte  ested 
DATES:  The  comment 
on  July  15.  1994  and 
September  13. 1994. 
ADDRESSES:  Persons 
the  draft  recovery  pU 
copy  by  contacting  C 
Endangered  Species. 
Wildlife  Service.  Bis 
Federal  Building.  1 
Snelling,  Minnesota 
(telephone:  612/725-b 
3526).  Written  commbnts 
regarding  the  plan 
to  ZellaE.  Elishoff, 
the  above  address, 
materials  received 
request  for  public  i 


sh  and  Wildlife 
notice  that  the 
Ser\ice"s 
recovery  plan  for 
ssp,  leedyi  (Leedy's 
The  comment 
for  60  days  to 
draft  plan  to  be 
parties. 

period  is  reopened 
will  close  on 


sha 


diife  Serxice. 
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ishing  to  review 
n  may  obtain  a 
lief.  Division  of 
U.S.  Fish  and 
op  Henry  Whipple 
Federal  Dive.  Fort 
111^056 
276:  fax  612/725- 
and  materials 
uld  be  addressed 
ional  BotanLst.  at 
Comments  and 
available  on 
t  ion. by 


R?gi 


lar; 
n5  jed 


appointment,  during  normal  hours  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zella  E.  Elishoff  at  the  above  address 
and  telephone  number. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Endangered  Species  Act  (Act)  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conser\'ation  of  a  particular  species. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed.  Section  4(f)  of  the 
Act.  as  amended  inl988.  requires  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  recovery  plan  development. 

The  threatenea  Sedum  integrifolitini 
ssp.  leedyi  (Leedy's  roseroot)  is  endemic 
to  southeasteam  Minnesota  and  western 
New  York  and  occurs  in  six  known 
populations,  two  on  State-owned 
property  and  four  on  privately  owned 
land.  As  described  in  the  draft  recovery 
plan  for  this  plant,  recovery  efforts  are 
expected  to  focus  on  actions  neces,sary 
to  conserve  three  privately  owned 
Minnesota  populations  and  a 
comparably  sized  and  self-sustaining 
portion  of  the  main  New  York 
population. 

The  Federal  Register  notice 
announcing  the  availability  for  public 
review  and  comment  of  the  technical/ 
agency  draft  recovery  plan  for  S. 
integrifoliiim  ssp.  leedyi  was  published 
on  September  17. 1993.  The  original 
comment  period  ended  on  October  18. 
1993.  Since  publication  of  this  original 
notice,  some  parties  have  requested  an 
extension  or  reopening  of  the  comment 
period  to  allow  sufficient  time  for 
public  input.  The  Service  believes  that 
a  number  of  parties  interested  in 
reviewing  the  draft  plan  may  not  have 
received  notice  in  sufficient  time  to 
review  it  and  submit  comments  during 
the  original  comment  period.  The 
Service,  therefore,  finds  that  reopening 
the  public  comment  period  will  benefit 
the  recovery  planning  process  and. 
hence,  issues  this  notice.  All  comments 
on  the  draft  recovery  plan  received  on 
or  before  September  13. 1994  will 
receive  consideration  by  the  iJervice 
prior  to  approval  of  the  plan. 

Author 

The  primarj-  author  of  this  notice  is  Zf^lla 
E.  Elishoff.  at  the  above  address  and 
telephone  number. 


Authority 

The  authority  for  this  action  is  Section  4(0 
of  the  Endangered  Species  Act.- 16  I  ISC. 
1533(0. 

.    Dated:  July  8.  1994. 

Marvin  E.  Moriarty, 

Begional  Director. 

IFR  Doc.  94-17191  Filed  7-14-94:  8:45  ami 

BIUJNG  COOC  431fr-5S-M 


National  Park  Service 

Pea  Ridge  National  Military  Park 
Advisory  Team;  Notice  of 
Establishment 

This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C.  App.  (1988). 
Following  consultation  with  the  General 
Services  Administration  and  the  Office 
of  Management  and  Budget,  notice  is 
hereby  given  that  the  S^retary  of  the 
Interior  is  administratively  establishing 
an  advisory  committee  to  be  known  as 
the  Pea  Ridge  National  Militan,'  Park 
Advisory  Team. 

The  purpose  of  the  Advisory  Team  is 
to  provide  a  forum  for  dialogue  between 
community  representatives  and  the  Pea 
Ridge  National  Military  Park  on 
management  issues  affecting  the  park 
and  the  community. 

The  Secretary  of  the  Interior  will 
appoint  19  members  to  the  Advisory 
Team  to  represent  a  cross-section  of 
those  who  are  interested  in  and  directly 
affected  by  park  management  activities. 
Nominations  for  appointment  by  the 
Secretary  will  be  sought  from:  Park 
neighbors  (2  appointees):  print  media 
(2):  educators  (4);  environmental 
organizations  (2);  the  legal  profession 
(1);  community  planners  (1);  the  general 
community  (1):  the  financial  community 
(2);  Chambers  of  Commerce  (2);  and 
local  government  (2). 

Certification 

1  hereby  certify  that  the  administrative 
establishment  of  the  Pea  Ridge  National 
Military  Park  Advisory  Team  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
the  Interior  by  the  Act  of  August  25, 
1916  (16  U.S.C.  1.  et  seq.).  as  amended 
and  supplemented,  and  other  statutes 
relating  to  the  administration  of  the 
National  Park  System. 

Dated:  May  5.  1994.  ' 

Uruce  Babbitt. 
Secretary  of  the  Interior. 
IFR  Doc.  94-17210Filed  7-J4-94:  8:4S  a(n^ 

BILUNG  COOC  4310-70-P 


Indian  Menrarial  Advisory  Committee 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting 

'  SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Indian 
Memorial  Advisory  Committee.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Law  92^63).  Meeting  Date  and  Time: 
August  2-3,  1994;  8:00  a.m. 

ADDRESS:  Radisson  Northern  Hotel, 
Broadway  and  1st  Avenue,  Billings,  MT. 

The  purpose  of  this  meeting  will  be  to 
discuss  the  legislation  establishing  the 
Indian  Memorial  Advisory  Committee 
(Public  Law  102-201),  the  activation 
memorandum  issued  by  the  Director  of 
the  National  Park  Service,  the  charter  of 
the  Committee,  the  roles  and 
responsibilities  of  the  Committee,  the 
required  annual  report  to  the  President, 
and  the  election  of  a  Chairman. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  mernbers  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Little  Bighorn 
Battlefield  National  Monument,  P.O.Box 
39,  Crow  Agency,  MT  59022.  The 
telephone  number  is  (406)  638-2621. 
Minutes  of  the  meeting  will  be  available 
for  public  inspection  four  weeks  after 
the  meeting  at  the  Office  of  the 
Superintendent  of  Little  Bighorn 
Battlefield  National  Monument. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  was  established 
under  Title  II  of  the  Act  of  December  10, 
1991,  for  the  purpose  of  advising  the 
Secretary'  on  the  site  selection  for  a 
memorial  in  honor  and  recognition  of 
the  Indians  who  fought  to  preserve  their 
land  and  c\.hure  at  the  Battle  of  Little 
Bighoni.  on  the  conduct  of  a  national 
design  competition  for  the  memorial, 
and"*   *  *  to  ensure  that  the  memorial 
designed  and  constructed  as  provided  in 
section  203  shall  be  appropriate  to  the 
monument,  its  resources  and  landscape, 
sensiti\e  to  the  history  being  portrayed 
and  artistically  commendable." 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Booher,  Indian  Affairs 
Coordinator,  Rocky  Moimtain  Regional 
Office,  12795  W.  Alameda  Parkway, 
P.O.  Box  25287,  Denver,  Colorado 
8022.5-0287,  (303)  969-2828- 
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Indian  Menraiial  Advisory  Committee 

AGENCY:  National  Park  Service,  Inferior. 
ACTION:  Notice  of  meeting 

'  SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Indian 
Memorial  Advisory  Committee.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Law  92^63).  Meeting  Date  and  Time: 
August  2-.3,  1994;  8:00  a.m. 

ADDRESS:  Radisson  Northern  Hotel, 
Broadway  and  1st  Avenue,  Billings,  MT. 

The  purpose  of  this  meeting  will  be  to 
discuss  the  legislation  establishing  the 
Indian  Memorial  Advisory  Committee 
(Public  Law  102-201),  the  activation 
memorandum  issued  by  the  Director  of 
the  National  Park  Service,  the  charter  of 
the  Committee,  the  roles  and 
responsibilities  of  the  Committee,  the 
required  annual  report  to  the  President, 
and  the  election  of  a  Chairman. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  mernbers  of  the  public 
are  limited,  and  persons  will  be 
afxommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Little  Bighorn 
Battlefield  National  Monument,  P.O.Box 
39,  Crow  Agency,  MT  59022.  The 
telephone  number  is  (406)  638-2621. 
Minutes  of  the  meeting  will  be  available 
for  public  inspection  four  weeks  after 
the  meeting  at  the  Office  of  the 
Superintendent  of  Little  Bighorn 
Battlefield  National  Monument. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  was  established 
under  Title  II  of  the  Act  of  December  10, 
1991,  for  the  purpose  of  advising  the 
Secretarj'  on  the  site  selection  for  a 
memorial  in  honor  and  recognition  of 
the  Indians  who  fought  to  preserve  their 
land  and  culture  at  the  Battle  of  Little 
Bighoni.  on  the  conduct  of  a  national 
design  competition  for  the  memorial, 
and  ■■*   *  *  to  ensure  that  the  memorial 
designed  and  constructed  as  provided  in 
.section  203  shall  be  appropriate  to  the 
monument,  its  resources  and  landscape, 
sensiti\e  to  the  history  being  portrayed 
and  artistically  commendable." 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Booher,  Indian  Affairs 
Coordinator,  Rocky  Mountain  Regional 
Office,  12795  W.  Alameda  Parkway, 
P.O.  Box  25287,  Denver,  Colorado 
8022.5-0287,  (303)  969-2828. 


Dated:  July  8, 1994. 
Peggy  A.  Lipson, 

(^hief,  Office  of  Ecosystem  and  Stnitfgic 
Management,  Rocky  Mountain  Region. 
[FR  Doc.  94-17207  Filed  7-14-94;  8:45  ami 

BILUNG  CODE  4310-7(V-P 

Keweenaw  National  Historical  Park 
Advisory  Commission  Meeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Keweenaw 
National  Historical  Park  Advisory 
Commission.  Noticeiof  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  l^w  92-46.3). 
MEETING  DATE  AND  TIME:  Tuesdav, 
Oc:tober  25,  1994;  8:30  a.m.  until  4:30 
p.m. 

ADDRESS:  Keweenaw  National  Historic 
Park  Headquarters,  100  Red  Jacket  Road 
(2nd  floor),  Calumet,  Michigan  49913- 
0471.  The  agenda  for  the  meeting 
consists  of  reviewing  the  progress  of  the 
general  management  plan  program; 
discussions  relating  to  procedures  for 
awarding  preservation  assistance  grants; 
and  any  other  statutory  requirements. 
SUPPLEMENTARY  INFORMATION:  The 
Keweenaw  National  Historical  Park  was 
established  by  Public  Law  102-543  on 
October  27,  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Keweenaw  National 
Historical  Park,  P.O.  Box  471.  Calumet, 
Michigan  49913-0471,  (906)-,337-3168. 

Dated:  |uly  7,  1994. 
William  W.  Scbenk, 

Acting  Regional  Director,  Midwest  Region. 
jFR  Doc.  94-17208  Filed  7-14-94:  8:45  ami 
BILLING  CODE  OlO-TIM* 


Keweenaw  National  Historical  Park 
Advisory  Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY;  This  notice  announces  an 
upcoming  meeting  of  the  Keweenaw 
National  Historical  Park  Advisory 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 
MEETING  DATE  AND  TIME:  Tuesday,  July 
26,  1994;  8:30  a.m.  until  4:30  p!m. 
ADDRESSES:  Keweenaw  National 
Historic  Park  Headquarters,  100  Red 
Jacket  Road  (2nd  floor),  Calumet, 
Michigan  49913-0471.  The  agenda  for 
the  meeting  consists  of  reviewing  the 
progress  of  the  general  management 
plan  program:  discussions  relating  to 


procedures  for  awarding  preservation 
assistance  grants;  and  any  other 
statutory  requirements. 
SUPPLEMENTARY  INFORMATION:  The 
Keweenaw  National  Historical  Park  was 
established  bv  Public  Law  102-543  on  ' 
October  27,  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Keweenaw  National 
Historical  Park,  P.O.  Box  471,  Calumet. 
Michigan  49913-0471,  (906)  337-3168. 

Dated:  )uly  7,  1994. 
WUIiam  W.  Schenk, 

Acting  Regional  Director.  Midwest  Region 
jFR  Doc.  94-17209  Filed  7-14^94;  8:45  ami 

BILUNG  CODE  OIO-TO-P 

National  Parit  Service  Advisory  Board; 

Meeting 

AGENCY:  National  Park  Service. 
ACTION:  Notice  of  Meeting  of  History 
Areas  Committee  of  National  Park 
System  Advisory  Board. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
History  Areas  Committee  of  the 
Secretary  of  the  Interior's  National  Park 
System  Advisory  Board  will  be  held  at 
9:00  a.m.  on  the  following  dale  and  at 
the  following  location. 
DATE:  August  12,  1994. 
LOCATION:  Department  of  the  Interior, 
Conference  Room  7000,  Main  Interior 
Building,  1849  C  Street,  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Henry,  History  Division, 
National  Park  Service,  P.O.  Box  37127, 
Suite  310,  Washington,  DC  20013-7127. 
Telephone  (202)  343-8163. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  of  the  History 
Areas  Committee  of  the  Secretary  of  the 
Interior's  National  Park  System 
Advisory  Board  is  to  evaluate  studies  of 
historic  properties  in  order  to  advise  the 
full  National  Park  System  Advisory 
Board  meeting  on  August  15, 1994,  of 
the  qualifications  of  properties  being 
proposed  for  National  Historic 
Landmark  (NHL)  designation,  and  to 
recommend  to  the  full  board  those 
properties  that  the  committee  finds  meet 
the  criteria  of  the  National  Historic 
Landmarks  Program.  The  members  of 
the  Hist  on,'  Areas  Committee  are: 
Dr.  Holly  Anglin  Robinson,  Chair 
Mr.  F.C.  Duke  Zeller,  Vice  Chair 
Mr.  Paul  F.  Cole 
Ms.  Carrel  Cowan-Ricks 
Dr.  James  Horton 
Mr.  Karl  A.  Komatsu 
Mr.  Roger  L.  Williams,  ex  officio 

The  meeting  will  include 
presentations  and  discussions  on  the 


36212 


Federal  Register  /  Vol.  59.  No.  135  /  Friday,  July  15.  1994  /  Notices 


Federal  Register  / 


Philadelphia, 
field  of  labor: 


maritime  history: 


natioiia)  historic  significance  and  the 
historic  integrity  of  a  number  of 
properties  being  nominated  for  National 
Historic  Landmark  dasignation.  These 
nominations  are: 

Two  properties  in  t  le  field  of 
architecture: 
The  Breakers,  Newpott,  Newport 

County,  Rhode  Islapd 
Christ  Church  Cathed^l,  St.  Louis, 

Missouri 

Three  properties  in  the  field  of 
geology: 
Rock  Magnetics  Labofator>'.  Menlo  Park. 

San  Mateo  County,  California 
Hadrosaurus  Foulkii  Leidy  Site. 

Haddonfield.  Camqen  County.  New 

Jersey 
|.  Peter  Lesley  House. 

Pennsylvania 

One  property  in  thej  I 
Pocahontas  Exhibitioi  i  Coal  Mine, 

Pocahontas.  Tazewdll  County, 

Virginia 

Three  properties  in 
Maple  Leaf.  Jacksonvflle.  Duval  County, 

Florida 
Emma  C.  Berry,  Mystft:,  Connecticut 
Skytsborg  (Blackbeard's  Castle), 

Charlotte  Amalie,  S;.  Thc«nas.  U.S. 

Virgin  Islands 

One  property  relatii  ig  to  Ethnic 
History: 
Little  Tokyo  Historic  1  Kstrict,  Los 

Angeles.  California 

One  property  in  the  field  of  politics: 
foseph  Taylor  Robins<  m  House,  Little 

Rock,  Ajkansas 

One  property  relatij  ig  to  African- 
American  History: 
Fort  Mose  (Second)  Si^e,  St.  Johns 

County,  Florida 

One  archeological  property: 
Ki  jik  Archeological  Di  strict.  Lake  Clark 

National  Park  &  Pre;  serve,  Alaska 

And  one  boundary  i eduction: 
Coker  Experimental  F  irms.  Hartsvilie, 

Darlington  County,  South  Carolina 

Also,  should  the  necessary  waivers  be 
received,  the  committee  will  also  be 
considering  two  additional  properties: 
Twelfth  Street  YMCA  building, 

Washington,  Distriq  of  Columbia 
Indiana  World  War  Memorial  Plaza 

Historic  District,  Indianapolis. 

Indiana 

The  committee  wilralso  be  given  an 
introduction  and  overview  to  an 
upcoming  Paleo-Indiap  theme  study. 

The  meeting  will  bel  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  meml  ers  of  the  pubhc 
are  limited.  Any  mem  jer  of  the  public 
may  file  with  the  com  uittee  a  written 
statement  concerning  natters  to  be 


discussed.  Written  statements  may  be 
submitted  to  Benjamin  Levy,  Acting 
Chief  Historian,  Flistcwy  Division  (418), 
National  Park  Service,  P.O.  Box  37127, 
Suite  310,  Washington,  DC  20013-7127. 

Dated:  July  8,  1994. 
Rowland  T.  Bowers, 

Deputy  Associate  Director.  Cultural 

Resources.  National  Park  Service.  Washington 

Office. 

(FR  Doc.  94-17211  Filed  7-14-94;  8:45  am) 

WLUNO  CODE  4aiO-7l>-M 


INTERNATKDNAL  TRADE 
COMMISSION 

tlnvesUgatJons  Nos.  731-TA-671-674 
(Final)] 

Siiicomanganese  From  Brazil,  the 
People's  Republic  of  Chhna,  Ukraine, 
and  Venezuela 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of 
final  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-671-674  (Final)  imder  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  §  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Brazil,  the 
People's  Republic  of  China  (China). 
Ukraine,  and  Venezuela  of 
silicomanganese,'  provided  for  in 
subheadings  7202.30.00  and  7202.99.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  June  16, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Corkran  (202-205-3177),  Office 


■  Silicoinanganese  (sometimes  called  ferrosilicoQ 
manganese),  is  a  ferroalloy  composed  principally  of 
manganese,  silicon,  and  iron,  and  normaUy 
containing  much  smaller  proportions  of  minor 
elements,  such  as  carbon,  phosphorus,  and  sulfur. 
Silicomanganese  normally  contains  by  weight  not 
less  than  4  percent  iron,  more  than  30  percent 
manganese,  more  than  B  percent  silicon,  and  not 
more  than  3  percent  phosphorus.  All  compositions, 
forms,  and  sizes  are  included  within  the  scope  of 
these  investigations,  including  silicomanganese 
stag.  fmes.  and  briquettes. 


of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1896 
(N,8,l). 
SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  as  a  result  of 
affirmative  preliminary  determinations 
by  the  Department  of  Commerce  that 
imports  of  silicomanganese  from  Brazil, 
China,  Ukraine,  and  Venezuela  are 
being  sold  in  the  United  States  at  Ies.«! 
than  fair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C. 
§  1673b).  These  investigations  were 
requested  in  a  petition  filed  on 
November  12,  1993,  by  Elkem  Metals 
Co.,  Pittsburgh,  PA.  and  the  Oil, 
Chemical,  and  Atomic  Workers,  Local 
3-639,  Belpre,  OH. 

Participation  in  the  investigations  and 
public  service  list. — Persons  wishing  to 
participate  in  these  investigations  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
fihng  «itries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — ^Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  final  investigations 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigations. 
provided  that  the  application  is  made 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  A  separate  service  list 
will  be  maintained  by  the  Secretary  for 
those  parties  authorized  to  receive  BPI 
under  the  APO. 

Staff  report. — ^The  prehearing  staff 
report  in  these  investigations  will  be 
placed  in  the  nonpublic  record  on 
August  19. 1994.  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 


section  207.21  of  the  Commission's 
rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  these 
investigations  beginning  at  9:30  a.m.  on 
September  1,  1994,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  August  26, 1994.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  August  30, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.23(b)  of  the  Commission's  rules. 
Parties  are  strongly  encouraged  to 
submit  as  early  in  these  investigations 
as  possible  any  requests  to  present  a 
portion  of  their  hearing  testimony  in 
camera. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
section  207.2'2  of  the  Commission's 
rules;  the  deadline  for  filing  is  August 
26.  1994.  Parties  may  also  file  written - 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.23(b)  of  the  Commission's 
rules,  and  posthearing  briefs,  which 
must  conform  with  the  provisions  of 
section  207.24  of  the  Commission's 
rules.  The  deadline  for  filing 
posthearing  briefs  is  September  12, 
1994,  although  parties  may  submit  a 
supplemental  statement  vdthin  ten  days 
after  the  Department  of  Commerce's 
final  determinations  regarding  sales  at 
less  than  fair  value;  this  supplemental 
statement  must  be  limited  to  a 
discussion  of  the  Department  of 
Commerce's  final  determinations  and 
may  not  exceed  five  pages  in  length. 

Witness  testimony  must  be  filed  no 
later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  these  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  September 
12, 1994.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 
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section  207.21  of  the  Commission's 
rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  these 
investigations  beginning  at  9:30  a.m.  on 
September  1, 1994,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  August  26, 1994.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  August  30, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(0.  and 
207.23(b)  of  the  Commission's  rules. 
Parties  are  strongly  encouraged  to 
submit  as  early  in  these  investigations 
as  possible  any  requests  to  present  a 
portion  of  their  hearing  testimony  in 
camera. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
section  207.22  of  the  Commission's 
rules;  the  deadline  for  filing  is  August 
26, 1994.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.23(b)  of  the  Commission's 
rules,  and  posthearing  briefs,  which 
must  conform  with  the  provisions  of 
section  207.24  of  the  Commission's 
rules.  The  deadline  for  filing 
posthearing  briefs  is  September  12, 
1994,  although  parties  may  submit  a 
supplemental  statement  within  ten  days 
after  the  Department  of  Commerce's 
final  determinations  regarding  sales  at 
less  than  fair  value;  this  supplemental 
statement  must  be  limited  to  a 
discussion  of  the  Department  of 
Commerce's  final  determinations  and 
may  not  exceed  five  pages  in  length. 

Witness  testimony  must  be  filed  no 
later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  these  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  September 
12, 1994.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  'he  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  niles. 


In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  these  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  Ust),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  July  11, 1994. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  94-17225  Filed  7-14-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

Indexing  the  Annual  Operating 
Revenues  of  Railroads,  Motor  Carriers 
of  Property,  and  Motor  Carriers  of 
Passengers 

This  Notice  sets  forth  the  annual    • 
inflation  adjusting  index  numbers 
which  are  used  to  adjust  gross  annual 
operating  revenues  of  railroads,  motor 
carriers  of  property,  and  motor  carriers 
of  passengers  for  classification 
purposes.  This  indexing  method  will 
ensure  that  regulated  carriers  are 
classi  Red  based  on  real  business 
expemsion  and  not  from  the  effects  of 
inflation.  Classification  is  important 
because  it  determines  the  extent  of 
reporting  for  each  carrier. 

The  railroad's  inflation  factors  are 
based  on  the  annual  average  Railroad's 
Freight  Price  Index.  For  both  motor 
carriers  of  property  and  motor  carriers 
of  passengers,  the  inflation  factors  are 
based  on  the  annual  average  Producer 
Price  Index  for  all  commodities.  The 
indices  are  developed  by  the  Bureau  of 
Labor  Statistics  (BLS). 

The  base  years  for  railroads,  motor 
carriers  of  property,  and  passenger 
motor  carriers  are  1991, 1993,  and  1988 
respectively.  The  inflation  index  factors 
are  as  follows: 


Railroads 

Index 

Deflator 
percent 

1991  

409.5 
411.8 
415.5 

'100.00 

1992  

99.45 

1993 

98  55 

1993 


1988 

1991  .„ , 

1992 

1  «79i3    ••■•■*•»•••»•■■ 


Railroads 


Index 


Deflator 
percent 


Motor  Carriers  of  Prop- 
erty Producer  Prtce 
Index 

118.9  1       noo.oo. 

Motor  Carriers  of  Pas- 
sengers Producer 
Price  Index 

106.9     

116.5  91.76 

117.2  91.21 

118.9  89.90 


'  Montana  Rail  Link,  Inc.,  and  Wisconsin 
Central  Ltd.,  8  ICC.  2d  625  (1992),  raised  the 
revenue  classification  level  lor  class  I  railroads 
from  $50  million  to  $250  million  (1991  doilars). 
effective  for  ttie  reporting  year  taeginning  Janih 
ary  1,  1992. 

^  Rev.  to  Accounting  &  Reporting  Requirs 
for  Motor.  9  I.C.C.  2d  1268  (1994),  raised  the 
revenue  classification  level  for  class  I  motor 
carriers  of  property  from  S5  million  to  $10  mil- 
lion (1993  dollars),  effective  for  ttie  reporting 
year  t)eginning  January  1,  1994. 

EFFECTIVE  DATE:  January  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  F.  Moss  III,  (202)  927-5730. 
Sidney  L.  Strickland,  Jr., 

Secretary. 

IFR  Doc.  94-17269  Filed  7-14-94;  8:45  ami 
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[Docket  No.  AB-1  (Sub  No.  252X)] 

Chicago  and  North  Western 
Transportation  Company 
Abandonment  and  Discontinuance  of 
Service  Exemption  in  Hennepin 
County,  MN 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMIAARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903,  10904,  and  10906  the 
Chicago  and  North  Western 
Transportation  Company's 
abandonment  of  a  3.65-mile  segment  of 
the  Cedar  Lake  line  from  milepost  16.20 
to  milepost  19.85  in  Hopkin,  MN.  in 
Hennepin  County,  MN,  and  the 
discontinuance  of  ser\'ice  over  the 
remaining  2.5-mile  segment  of  Cedar 
Lake  line,  between  milepost  13.70  at 
Cedar  Lake  in  western  Minneapolis, 
MN,  and  milepost  16.20  at  Hopkins, 
MN,  in  Hennepin  County,  MN.' 


■  Originally  CNW  sought  to  atundon  ttie  entire 
Cpdar  Uke  line.  By  letter  filed  April  7, 1994,  CMV 
amended  its  petition  for  exemption  to  state  that 
only  a  discontinuance  of  service  is  sought  over  the 
2.5  miles  of  the  Cedar  Lake  line,  between  milepost 
13.70  and  milepost  16.20.  as  described  above, 
because  the  Soo  l-ino  Railroad  Company  and  the 
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DATES:  The  exeraptio  i  will  be  effective 
on  August  14. 1994,  unless  a  formal 
expression  of  intent  t  o  file  an  offer  of 
financial  assistance  ii  i  filed.  Formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1 152.27(c)(2)  2  must  1  e  filed  by  July  25, 
1994;  petitions  to  sta  '  must  be  filed  by 
August  1.  1994:  and  jietitions  to  reopen 
must  be  filed  by  August  9. 1994. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-1  (Su  >-No.  252X)  to:  (1) 
Office  of  the  Secretar  r.  Case  Control 
Branch.  Interstate  Coi  nmerce 
Commission.  Washington.  E>C  20423; 
and  (2)  Petitioners'  rmresentative: 
Thomas  F.  Flanagan,  Chicago  and  North 
Western  Transportatipn  Company.  165 
North  Canal  Street,  Chicago.  IL  60606. 
FOR  FURTHER  INFORMAtPON  CONTACT: 
Joseph  H.  Dettmar.  (21)2)  927-5660. 
[TDD  for  hearing  impaired:  (202)  927- 
5721.)  J 

SUPP1.EMENTARY  INFOilMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  I  rom:  Dynamic 
Concepts.  Inc..  Room  2229.  Interstate 
Commerce  Commissi  )n  Building, 
Washington,  DC  2042  3.  Telephone: 
(202)289-4357/4359 
the  hecuing  impaised 
through  TDD  service 

Decided.  July  6, 1994. 

By  the  Commission,  C  hainnan  McDonald. 
Vice  Chairman  Phillips,  C 
Sinunons  and  Morgan: 
Sidney  L.  Stnckland.  Jij, 
Secretary. 

|FR  Doc.  94-17270  File(|  7-14-94;  8:45  am) 
BILLING  COOE  TOM-OV-P 


[Assistance  for 
is  available 
202)  927-5721.1 


Commissioners 


DEPARTMENT  OF  JIJSTICE 

Antitrust  Division 

United  States  v.  Gerild  Petty  d/b/a  Tri- 
R-Disposal,  et  al.;  Proposed  Final 
Judgment  and  Comf^titive  Impact 
Statement 


Notice  is  hereby 
Antitrust- Procedures 
15  U.S.C  16{bHh), 
Final  Judgment.  Sti 
Competitive  Impact 
been  lodged  with  the 
District  Court  for  the 
Illinois  in  United  Sta 
Gerald  Petty  d/b/a 
Civil  Action  No. 


Twin  Cities  and  Western 
rouin  their  ovetbead  trac 
.segment 

-  .See  Exempt,  of  hail 
Finoo.  Assist .  4  I.C.C2d  1 


giten  pursuant  to  the 
pnd  Penalties  Act. 
a  proposed 
ion  and 
Statement  have 
United  States 
Antral  District  of 
es  of  America  v. 
R-Disposal,  et  al.. 
The 


t  lat  i 
ptilati 


Tri 
94-:  142 


Ri  ilroad  Cx)mp8ny  would 
lu  ;e  rights  over  that  line 

Abe  ndonntent — Offers  of 
^(1987) 


Complaint  in  this  case  alleged  that  the 
defendants  exchanged  rate  information 
among  themselves  and  jointly 
advertised  rates  to  facilitate  price 
increases  for  waste  services  in  the 
Christian  Coimty,  Illinois  area  in 
violation  of  section  1  of  the  Sherman 
Act,  15  U.S.C.  1.  The  proposed  Final 
Judgment  enjoins  the  defendants  from 
directly  or  indirectly  disclosing  to  any 
other  defendant  or  any  other  person 
engaged  in  the  waste  services  business 
any  rate  prior  to  its  having  been 
disclosed  to  the  general  public  and  from 
advertising,  publishing,  announcing  or 
disseminating  any  rate  for  waste 
services  jointly  or  in  concert  or 
connection  with  any  other  defendant  or 
any  other  person  engaged  in  providing 
waste  services.  Each  defendant  is 
required  to  establish  an  antitrust 
compliance  program. 

Puolic  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court,  should  be 
directed  to  Marvin  Price.  Acting  Chief. 
Chicago  Office.  209  South  LaSalle 
Street,  Antitrust  Division,  U.S. 
Department  of  Justice.  Chicago,  Illinois 
60604  (telephone:  (312)  353-7530). 
Constance  K.  Robinson, 
Director  of  Operations. 

In  the  United  States  District  Court  for  the 
Central  District  of  Illinois.  Springfield 
Division:  United  States  of  America,  Plaintiff. 
V.  Gerald'Petty  d/b/a  Tri-R-Disposal;  and  Leo 
Carey  and  Grace  Carey,  individually  and  d/ 
b/a  Carey's  Disposal  Service,  Defendants 
Civil  No.  94-3142. 

Complaint 

The  United  States  of  America, 
plaintiff,  by  its  attorneys  acting  under 
the  direction  of  the  Attorney  General  of 
the  United  States,  brings  this  civil 
action  to  obtain  equitable  relief  against 
the  defendants  named  herein  and 
complains  and  alleges  as  follows: 

I. 

Jurisdiction  and  Venue 

1 .  This  Complaint  is  filed  under 
section  4  of  the  Sherman  Act  (15  U.S.C. 
4),  as  amended,  in  order  to  prevent  and 
restrain  violations  by  the  defendants  of 
section  1  of  the  Sherman  Act  (15  U.S.C. 

1). 

2.  Each  defendant  resides  in  the 
Central  District  of  Illinois  within  the 
meaning  of  28  U.S.C.  1391(b). 

n. 

Definitions 

3.  "Waste  Services"  means  any 
collectipn.  pick-up.  hauling, 
transportation,  dumping,  recycling,  sale 


or  disposal  of  garbage,  trash,  rubbish, 
scrap,  by-products  or  other  waste 
materials. 

III. 

Defendants 

4.  Defendant  Gerald  Petty  operates  a 
waste  services  business  as  a  sole 
proprietor  imder  the  name  Tri-R- 
Disposal  in  and  aroimd  Christian 
County.  Illinois  (hereinafter  the 
"Christian  County  area"). 

5.  Defendants  Leo  Carey  and  Grace 
Carey  operate  a  waste  services  business 
as  sole  proprietors  under  the  name 
Carey's  Disposal  Service  in  and  around 
the  Christian  Coimty  area. 

IV. 

Trade  and  Commerce 

6.  During  the  period  covered  by  this 
complaint,  each  of  the  defendants 
engaged  in  the  business  of  providing 
waste  services  to  residential  and 
commercial  customers  in  and  around 
the  Christian  County  area. 

7.  The  defendants'  business  activities 
are  within  the  flow  of  and  substantially 
affect  interstate  commerce. 

V. 

Violation  Alleged 

8.  Beginning  at  least  as  early  as 
September  26, 1993,  and  continuing 
until  on  or  about  November  7.  1993.  the 
defendants  engaged  in  a  continuing 
combination  and  conspiracy  in 
unreasonable  restraint  of  trade  and 
commerce  in  violation  of  Section  1  of 
the  Sherman  Act,  15  U.S.C.  §  1. 

9.  The  combination  and  conspiracy 
consisted  of  a  continuing  agreement, 
understanding  and  concert  of  action 
among  the  defendants  to  use  joint 
advertising  to  facilitate  a  coordinated 
increase  in  the  rates  charged  for  waste 
services  in  the  Christian  County  area. 

10.  For  the  purpose  of  forming  and 
carrying  out  the  aforesaid  combination 
and  conspiracy,  the  defendants  did  the 
following  things,  among  others: 

(a)  disseminated  information  among 
themselves  relating  to  possible  rate 
increases;  and 

(b)  jointly  advertised  rates  for  their 
waste  services. 

VI. 

Effects 

11.  The  combination  and  conspiracy 
had  an  effect  on  interstate  commerce  in 
that  competition  among  the  defendant 
waste  services  businesses  was 
unreasonably  restrained  and  consumers 
of  waste  services  were  deprived  of  the 
benefits  of  free  and  open  competition  in 
the  sale  of  waste  services. 


VU. 

Claim  for  Equitable  Relief 

12.  The  illegal  agreement, 
combination  and  conspiracy  alleged  in 
this  complaint  is  likely  to  reciu-  imless 
the  injunctive  relief  prayed  for  herein  is 
granted. 

vni. 

Prayer  for  Relief 

Wherefore,  plaintiff  prays: 

(a)  that  the  Court  adjudge  and  decree 
that  defendants  have  engaged  in  an 
unlawful  agreement,  combination  and 
conspiracy  in  unreasonable  restraint  of 
interstate  trade  and  commerce  in 
violation  of  Section  1  of  the  Sherman 
Act; 

(b)  that  for  a  period  of  ten  years  the 
Court  enjoin  each  defendant,  its  agents, 
emplojrees.  successors  and  assigns,  and 
all  other  persons  acting  or  claiming  to 
act  under,  through  or  for  any  defendant, 
from: 

(i)  advertising,  publishing, 
announcing  or  disseminating  any  rate  or 
rate  increase  for  any  waste  service 
jointly  or  in  concert  or  in  connection 
with  any  other  defendant  or  any  person 
engaged  in  providing  waste  services; 
and 

(ii)  directly  or  indirectly  disclosing  to 
any  other  defendant  or  any  other  person 
engaged  in  providing  waste  services  any 
rate  priw  to  its  having  been  disclosed  to 
the  general  public; 

(c)  That  each  defendant  be  required  to 
institute  a  compliance  program; 

(d)  That  for  ten  years  after  the  entry 
of  the  Final  Judgment,  on  or  before  its 
armiversary  date,  each  defendant  shed! 
file  with  plaintiff  an  annual  declaration 
reporting  that  such  defendant  has 
compUed  with  the  terms  of  the  Final 
Judgment  and  has  engaged  in  no 
activities  of  the  type  prohibited  by  the 
Final  Judgment;  and 

(e)  That  this  Court  order  such  other 
and  fiulher  relief  as  the  nature  of  the 
case  may  require  and  that  the  Court 
deems  just  and  proper. 
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VU. 

Claim  for  Equitable  Relief 

12.  The  illegal  agreemeat, 
combination  and  conspiracy  alleged  in 
this  complaint  is  likely  to  recur  unless 
the  injunctive  relief  prayed  for  herein  is 
granted. 

vni. 

Prayer  for  Relief 

Wherefore,  plaintiff  prays: 

(a)  that  the  Court  adjudge  and  decree 
that  defendants  have  engaged  in  an 
unlawful  agreement,  combination  and 
conspiracy  in  unreasonable  restraint  of 
interstate  trade  and  commerce  in 
violation  of  Section  1  of  the  Sherman 
Act; 

(b)  that  for  a  period  of  ten  years  the 
Court  enjoin  each  defendant,  its  agents, 
employees,  successors  and  assigns,  and 
all  other  persons  acting  or  claiming  to 
act  under,  through  or  for  any  defendant, 
from: 

(i)  advertising,  publishing, 
announcing  or  disseminating  any  rate  or 
rate  increase  for  any  waste  service 
jointly  or  in  concert  or  in  connection 
■  with  any  other  defendant  or  any  person 
engaged  in  providing  waste  services; 
and 

(ii)  direcdy  or  indirectly  disclosing  to 
any  other  defendant  or  any  other  person 
engaged  in  providing  waste  services  any 
rate  pritM'  to  its  having  been  disclosed  to 
the  general  public; 

(c)  That  each  defendant  be  required  to 
institute  a  compliance  program; 

(d)  That  for  ten  years  after  the  entry 
of  the  Final  Judgment,  on  or  before  its 
anniversary  date,  each  defendant  shedl 
file  with  plaintiff  an  annual  declaration 
reporting  that  such  defendant  has 
complied  with  the  terms  of  the  Final 
Judgment  and  has  engaged  in  no 
activities  of  the  type  prohibited  by  the 
Final  Judgment;  and 

(e)  That  this  Court  order  such  other 
and  further  relief  as  the  nature  of  the 
case  may  require  and  that  the  Court 
deems  just  and  proper. 


Dated: 
Anne  K.  Bingaman, 
Assisfant  A  ttomey  General. 
Robert  E.  Litan, 

Deputy  Assistant  Attorney  General. 
Mark  Schechter, 
Marvin  Price, 

Attorneys,  U.S.  Department  of  fustice. 
Antitrust  Division. 
Frances  C.  Hulin, 

By:  James  A.  Lewis.  United  States  Attorney, 
Central  District  of  Illinois.  Springfield 
Division. 

Susan  H.  Booker. 

Attorney.  Midwest  Office.  U.S.  Department 

of  Justice,  Antitrust  Division.  209  S.  LaSafle. 

Room  600.  Chicago,  Illinois  60604.  (312)353- 

7530. 

In  the  United  States  District  Court  for  the 
Central  District  of  Illinois  Springfield 
Division:  United  States  of  America,  Plaintiff, 
v.  Gerald  Petty,  dA)/a  Tri-R-Disposal:  and  Leo 
Carey  and  GraceCarey,  individually  and  61 
b/a  Carey's  Disposal  Service.  Defendants. 
Civil  No.  94-3142. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1 .  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  thereto,  and  venue  of 
this  action  is  proper  in  the  Central 
District  of  Illinois; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serv'ing  notice  thereof  on  defendants 
and  by  filing  that  notice  with  the  Court: 

3.  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the  Final 
Judgment  pending  its  entry,  and  shall, 
from  the  date  of  the  filing  of  this 
Stipulation,  comply  with  all  terms  and 
provisions  thereof  as  though  the  same 
were  in  full  force  and  effect  as  an  order 
of  the  Court;  and 

4.  In  the  event  plaintiff  withdraws  its 
consent  of  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  part}'  in  this  or  any 
other  proceeding. 

Dated: 


For  plaintiff  United  States  of  America: 
Anne  K.  Bingaman. 
Assistant  Attorney  General 
Robert  E.  Litan, 

Deputy  Assistant  Attorney  General 
Mark  Schechtcr.- 
Marvin  Price, 

Attorneys,  U.S.  Department  of  Justice. 
Antitrust  Division. 
Frances  C.  Hulin, 

By:  James  A.  Levxis,  United  States  Attorney. 
Central  District  of  Illinois.  Springfield 
Division. 

Susan  H.  Booker, 

Attorney.  Midwest  Office.  U.S.  Department 

of  Justice,  Antitrust  Division.  209  S.  LaSalle. 

Room  600.  Chicago.  Illinois  60604.  (312)353- 

7530. 

For  defendant  Gerald  Petty 
Dan  Austin,  Esq., 

Meyvr.  Austin.  Romano  6-  LacevPC.  P.O. 
Box  140.  Taylonille.  IL 62568. ' 

For  defendants  Leo  and  Grace  Carey 
David  Fines,  Esq., 

Hershey.  Beavers.  Period.  Graham,  and  Fines. 
P.O.  Box  320.  Taylorville.  IL  62568. 

In  the  United  States  District  Court  for  the 
Central  District  of  Illinois  Springfield 
Division:  United  States  of  America,  Plaintiff. 
v.  Gerald  Petty,  d/b/a  Tri-R-Disposal:  and  Leo 
Carey  and  Grace  Carey,  individually  and  d/ 
b/a  Carey's  Disposal  Service.  Defendants 
Civil  No.  94-3142.  Filed:  May  31.  1994. 

Final  Judgment 

Plaintiff.  United  States  of  America, 
filed  its  Complaint  on  May  31.  1994. 
Plaintiff  and  defendants,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  Final  Judgement  shall  not 
be  evidence  against  or  an  admission  by 
any  party  with  respect  to  any  issue  of 
fact  or  law.  TTierefore.  before  any 
testimony  is  taken,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  upon  consent  of  the  parties,  it  is 
hereby 

Ordiered.  adjudged  and  decreed,  as 
follows: 

I. 

Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  ea{:h 
of  the  parties  consenting  to  this  Final 
Judgment.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  each  defendant  under  Section  1 
of  the  Sherman  Act,  15  U.S.C.  §  1. 

II. 

Definitions 

As  used  in  this  Final  Judgment: 
(A)  "Defendant"  or  "defendants" 
means  each  of  the  named  defendants  in 
this  action;  each  affiliate  or  partnership 
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of  any  of  them;  ana  each  officer, 
employee,  agent,  and  other  person 
acting  for  or  on  bet  alf  of  any  of  them 
or  any  of  their  aHil  ates  or  partnerships; 

(B)  "Intracompariy  communication" 
means  any  communication  relating 
solely  to  the  operations  of  a  company 
that  is  solely  hetwt  en  individuals  who 
are  officers  or  emp  oyees  of  that 
company; 

(C)  "Person"  meiins  any  individual, 
partnership,  firm,  association, 
corporation,  or  othi  tr  business  or  legal 
entity.  In  the  case  clan  individual,  the 
term  also  means  an  y  employee,  agent  or 


other  person  acting 


the  individual.  In  t  le  case  of  any 
business  or  legal  eijtity,  the  term  also 
means  each  subsidiary,  affiliate, 
division  or  partner  ihip  of  the  business 


or  legal  entity  and 
employee,  agent  or 


( lach  officer,  director, 
other  person  acting 


for  or  on  behalf  of  iny  of  them; 


(D)  "Rate"  mean; 


proposed  or  list  price,  bid  or  quote,  and 
any  information  re  iting  to  any  price, 
bid  or  quote,  inclu(  ing  but  not  limited 
to  any  profit  margin;  premium;  markup; 
commission;  discount;  labor,  unit, 
material,  equipmer  t,  fees,  or  other  costs; 
formulas  or  other  n  lethods  used  to 
determine  any  prio  i  or  cost;  and  credit 
or  payment  terms; 

(E)  "Waste  Servi4es' 
collection,  pick-up 


sern 


Applicability 


succe;  sors 


(A)  The  provisio 
Judgment  shall  app  1 
each  of  their 
to  all  other  persons 
participation  with 
shall  have  receivedl  actual 
Final  Judgment  by 
otherwise. 

(B)  Nothing  herein 
suggest  that  any  po  -tion 
Judgment  is  or  has 
benefit  of  any  third!  party 
herein  shall  be  construed 
rights  to  any  third 


for  or  on  behalf  of 


any  actual. 


means  any 
hauling. 


transportation,  dun  iping,  recycling,  sale 
or  disposal  of  garb^  ge,  trash,  rubbish, 
scrap,  by-products  pr  other  waste 
materials. 

III. 

Defendants 

(A)  Defendant  G*ald 
waste  services  busi  less 
Tri-R-Disposal  in  Cprist 
Illinois. 

(B)  Defendants 
opjerate  a  waste 
the  name  Carey's 
Christian  County,  I 

IV 


Petty  operates  a 
under  the  name 
ian  County, 


Lto  i 


and  Grace  Carey 
ices  business  under 
Disposal  Service  in 
linois. 


s  of  this  Final 

V  to  defendants,  to 

and  assigns,  and 
in  active  concert  or 
i  my  of  them  who 

notice  of  this 
lersonal  service  or 


contained  shall 
of  this  Final 
>een  created  for  the 
and  nothing 
to  provide  any 
lartv. 


(C)  Defendants  shall  each  require,  as 
a  condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
their  assets  used  in  providing  waste 
services  that  the  acquiring  party  or 
parties  agree  to  be  bound  by  the 
provisions  of  this  Final  Judgment. 

V. 

Prohibited  Conduct 

(A)  Each  defendant  is  enjoined  and 
restrained  from  directly  and  indirectly 
disclosing  to  any  other  defendant  or  any 
other  person  engaged  in  providing  waste 
services  any  rate  prior  to  its  having  been 
disclosed  to  the  general  pubhc. 

(B)  Each  defendant  is  enjoined  and 
restrained  from  advertising,  publishing, 
announcing,  or  disseminating  any  rate 
for  any  waste  services  jointly  or  in 
concert  or  in  coimection  with  any  other 
defendant  or  any  other  person  engaged 
in  providing  waste  services. 

(C)  Nothing  in  Section  V  of  this  Final 
Judmient  shall  prohibit  any: 

(1)  intracompany  communication; 

(2)  defendant  from  engaging  in  any 
good  faith  communication  relating  to 
any  actual  or  possible  contract  to 
provide  waste  services  or  to  purchase 
waste  services  from  any  other  person 
engaged  in  providing  waste  services  as 
long  as  both  (i)  the  purpose  or  effect  of 
any  such  conmiunication  or  contract  is 
not  to  eliminate  or  suppress  competition 
in  the  supply  or  sale  of  waste  services; 
and  (ii]  the  information  disclosed 
during  any  such  communication  and  the 
scope  of  any  such  contract  are  no 
broader  than  is  necessary  to  provide  or 
purchase  the  specific  waste  services  in 
question. 

VI. 

Compliance  Program 

u{A)  Defendants  are  ordered  to 
establish  and  maintain  an  antitrust 
compliance  program  which  shall 
include  designating,  within  30  days  of 
entry  of  this  Final  Judgment,  an 
Antitrust  Compliance  Officer  with 
responsibility  for  accomplishing  the 
antitrust  compliance  program  and  with 
the  purpose  of  achieving  compliance 
with  this  Final  Judgment.  The  Antitrust 
Compliance  Officer  shall,  on  a 
continuing  basis,  supervise  the  review 
of  the  current  and  proposed  activities  of 
his  or  her  company  to  ensure  that  it 
complies  with  this  Final  Judgment.  The 
Antitrust  Compliance  Officer  shall  be 
responsible  for  accomplishing  the 
following  activities: 

(1)  Distributing,  within  60  days  from 
entry  of  this  Final  Judgment,  a  copy  of 
this  Final  Judgment  to  all  owners, 
officers,  and  employees  who  have 
responsibility  for  approving. 


disapproving,  monitoring, 
recommending  or  implementing  any 
prices; 

(2)  Distributing  in  a  timely  manner  a 
copy  of  this  Final  Judgment  to  any 
owner,  officer,  or  employee  who 
succeeds  to  a  position  described  in 
Section  VI(A)(1); 

(3)  Briefing  annually  those  persons 
designated  in  Sections  VI(A)(1)  and  (2) 
on  the  meaning  and  requirements  of  this 
Final  Judgment  and  the  antitrust  laws; 

(4)  Obtaining  from  each  owner,  officer 
or  employee  designated  in  Section 
VI(A)(1)  and  (B)(2)  a  written 
certification  that  he  or  she  (a)  has  read, 
understands,  and  agrees  to  abide  by  the 
terms  of  this  Final  Judgment; 

(b)  understands  that  failure  to  comply 
with  this  Final  Judgment  may  result  in 
conviction  for  criminal  contempt  of 
court;  and  (c)  is  not  aware  of  any 
violation  of  the  Final  Judgment  that  has 
not  been  reported  to  tlie  Antitrust 
Compliance  Officer;  and 

(5)  Maintaining  a  record  of  recipients 
from  whom  the  certification  in  Section 
VI(A)(4)  has  been  obtained, 

VII. 

Certification 

(A)  Within  75  days  of  the  entry  of  this 
Final  Judgment,  defendants  shall  each 
certify  to  plaintiff  whether  the 
defendant  has  designated  an  Antitrust 
Compliance  Officer  and  has  distributed 
the  Final  Judgment  in  accordance  with 
Section  VI(A)(1)  above. 

(B)  For  ten  years  after  the  entry  of  this 
Final  Judgment,  on  or  before  its 
anniversary  date,  each  defendant  shall 
file  with  the  plaintiff  an  aimual 
statement  as  to  the  fact  of  its  compliaiide 
with  the  provisions  of  Sections  V  and 
yi(A). 

(C)  If  defendant's  Antitrust 
Compliance  Officer  learns  of  any 
violations  of  any  of  the  terms  and 
conditions  contained  in  this  Final 
Judgment,  defendant  shall  immediately 
notify  the  plaintiff  and  forthwith  take  - 
appropriate  action  to  terminate  or 
modify  the  activity  so  as  to  comply  with 
this  Final  Judgment. 

VIII.  -         " 

Plaintiff  Access 

(A)  For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  for  no  other  purpose, 
duly  authorized  representatives  of 
plaintiff  shall,  upon  written  request  ol 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  any  defendant,  be 
permitted,  subject  to  any  legally 
recognized  privilege: 


(1)  Access  during  that  "defendant's 
office  hours  to  inspect  and  copy  eill 
records  and  documents  in  its  possession 
or  under  its  control,  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

(2)  To  interview  that  defendant's 
officers,  employees,  trustees  or  agents, 
who  may  have  coimsel  present, 
regarding  any  such  matters.  The 
interviews  shall  be  subject  to  that 
defendant's  reasonable  convenience  and 
without  restraint  or  interference  from 
any  defendant. 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  any  defendant, 
shall  submit  such  written  reports,  under 
oath  if  requested,  relating  to  any  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  requested,  subject 
to  any  legally  recognized  privilege. 

(C)  No  information  or  docinnents 
obtained  by  the  means  provided  in 
Section  Vni  shall  be  divulged  by  the 
plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

(D)  Nothing  set  forth  in  tins  Final 
Judgment  shall  prevent  the  Antitrust 
Division  from  utilizing  other 
investigative  alternatives,  such  as  the 
Civil  Investigative  Demand  process 
provided  by  15  U.S.C.  1311-1314  ot  a 
Federal  grand  jury,  to  determine  if  the 
defendant  has  complieti  with  this  Final 
Judgment 

DC.  Further  Elements  of  Final  Judgment 

'  (A)  This  Final  Judgment  shall  expire 
ten  (10)  years  from  the  date  of  its  entry. 

(B)  Jurisdiction  is  retained  by  this 
Court  to  enable  any  of  the  parties  to  the 
Final  Judgment  to  apply  to  this  Court  at 
any  time  for  such  further  orders  and 
directions  as  may  be  necessary  or 
appropriate  to  carry  out  or  construe  this 
Final  Judgment,  to  modify,  or  terminate 
any  of  its  provisions,  to  enforce 
compliance  and  to  punish  violations  of 
its  provisions.  , 

(C)  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 

Dated:  -  '  '  '  I 


United  States  District  Judge 

The  United  States  District  Court,  for  the 
Central  District  of  Illinois.  Springfield 
Division:  United  Slates  of  America,  Plaintifl. 
V.  Gerald  Petty,  dJhIal  Tri-R-Disposai;  and 
Leo  Corny  and  Grace  Corey,  individually  and 
d/b/a  Carey's  Disposal  Senice,  Defendants. 
Civil  No.  94-3142. 
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(1)  Access  during  that  "defendant's 
office  hours  to  inspect  and  copy  all 
records  and  documents  in  its  possession 
or  under  its  cmitrol,  relating  to  any 
matters  coutained  in  this  Final 
Judgment;  and 

(2)  To  interview  that  defendant's 
officers,  employees,  trustees  or  agents, 
who  may  have  coimsel  present, 
regarding  any  such  matters.  The 
interviews  shall  be  subject  to  that 
defendant's  reasonable  convenience  and 
without  restraint  or  interference  from 
any  defendant. 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  any  defendant, 
shall  submit  such  written  reports,  under 
oath  if  requested,  relating  to  any  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  requested,  subject 
to  any  legally  recognized  privilege. 

(C)  No  inrormation  or  documents 
obtained  by  the  means  provided  in 
Section  VIII  shall  be  divulged  by  the 
plaintiff  to  any  perscm  other  than  a  duly 
authorized  representative  of  the 
Executive  Bruich  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

(D)  ^4othing  set  forth  in  this  Final 
Judgment  shall  prevent  the  Antitrust 
Division  from  utilizing  other 
investigative  alternatives,  such  as  the 
Civil  Investigative  Demand  process 
provided  by  15  U.S.C.  1311-1314  m  a 
Federal  grand  jury,  to  determine  if  the 
defendant  has  complied  with  this  Final 
Judgment 

DC.  Further  Elements  of  Final  Judgment 

'  (A)  This  Filial  Judgment  shall  expire 
ten  (10)  years  from  the  date  of  its  entry. 

(B)  Jurisdiction  is  retained  by  this 
Court  to  enable  any  of  the  parties  to  the 
Final  Judgment  to  apply  to  this  Court  at 
any  time  for  such  fiulher  orders  and 
directions  as  may  be  necessary  or 
appropriate  to  carry  out  or  construe  this 
Final  Judgment,  to  modify,  or  terminate 
any  of  its  provisions,  to  enforce 
compliance  and  to  punish  violations  of 
its  provisions.  , 

(CJ  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 

Dated:  '    '  I 


United  States  District  Judge 

The  United  States  District  Court,  for  thfe 
Centraf  District  of  Illinois.  Springfield 
Division:  United  Slates  of  America,  Plaintiff, 
v.  Gerald  Petty,  d/b/a/  Tri-R-Disposal;  and 
Leo  Carey  and  Grace  Corey,  individually  and 
d/b/a  Carey's  Disposal  Service,  Defendants. 
Civil  No.  94-3142. 


Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16(b)-(h),  the  United  States  of 
America  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  with  the 
consent  of  all  defendants  in  this  civil 
antitrust  proceeding. 

I.  Nature  and  Purpose  of  the 
Proceedings 

On  May  31, 1994.  the  Um'ted  States 
filed  a  civil  antitrust  complaint  under 
Section  1  of  the  Sherman  Act,  15  U.S.C. 
§  1,  seeking  to  enjoin  the  defendants 
from  engaging  in  an  alleged 
combination  and  conspiracy  to  suppress 
competition  in  the  supply  of  residential 
and  commercial  waste  services  in  and 
around  Christian  County,  Illinois, 
through  the  joint  advertisement  of  rates 
because  the  combination  and  conspiracy 
is  an  unreasonable  restraint  of  interstate 
commerce  in  violation  of  Section  1  of 
the  Sherman  Act  (15  U.S.C.  1). 

The  Complaint  alleges  that  the 
defendants: 

(1)  Disseminated  information  among 
themselves  relating  to  possible  rate 
increases;  and 

(2)  Jointly  advertised  rates  for  their 
waste  services.  Thtcomplaint  requests 
that  the  defendants  be  enjoined  from 
directly  or  indirectly  disclosing  any  rate 
to  any  defiendant  or  person  prior  to  it 
having  been  announced  to  the  general 
public  and  from  publishing,  announcing 
or  disseminating  any  rate  for  waste 
services  jointly  or  in  connection  with 
any  defendant  or  person  engaged  in 
providing  waste  services.  The  complaint 
further  refjuests  that  the  defendants  be 
required  to  institute  an  antitrust 
compliance  program  and  file  an  amiual 
certification  of  compliance  with  the 
terms  of  the  Final  Judgment  as  entered. 

The  United  States  and  the  defendants 
have  stipulated  and  agreed  that  the 
proposed  Final  Judgment  may  be 
entered  after  compliance  with  the 
Antitrust  Procedures  and  Penalties  Act. 
unless  the  United  States  vtrithdraws  its 
consent.  Entry  of  the  proposed  Final 
Judgment  will  terminate  this  action  as  to 
each  of  the  defendants,  except  the  Court 
will  retain  jurisdiction  to  construe, 
modify,  or  enforce  the  provisions  of  the 
proposed  Final  Judgment  and  to  punish 
violations  of  the  Final  Judgment. 

II.  Events  Giving  Rise  to  the  Alleged 
Violation 

At  all  times  relevant  to  the  allegations 
contained  in  the  complaint,  each  of  the 
defendants  op>erated  a  waste  services 
business  in  Quistian  County.  IlUnois. 
The  defendants  held  dominant  positions 


in  the  market  for  such  services.  The 
United  States'  complaint  in  this  case 
alleges  that  the  defendants  engaged  in  a 
conspiracy  that  unreasonably  restrained 
competition  in  the  sale  of  waste  services 
through  the  use  of  joint  advertising  to 
facilitate  a  coordinated  increase  in  the 
rates  charged  for  waste  services  in  the 
Christian  County  area.  The  complaint 
alleges  that  the  defendants  disseminated 
among  themselve.s  information  about 
rate  increases  and  jointly  advertised 
rates  for  their  waste  services. 

III.  Explanation  of  the  Proposed  Final 
Judgment 

A.  Prohibited  Conduct 

Section  V(A)  prohibits  the  defendants 
from  directly  or  indirectly  disclosing  to 
any  other  defendant  or  any  other  person 
engaged  in  the  waste  services  business 
any  rate  prior  to  its  having  been 
disclosed  to  the  general  public.  Section 
V(B)  of  the  Final  Judgment  prohibits  the 
defendants  from  advertising,  publishing, 
announcing  or  disseminating  any  rate 
for  waste  services  jointly  or  in  concert 
or  in  connection  with  any  other 
■defendant  or  any  other  person  engaged 
in  providing  waste  services. 

B.  Compliance  Program  and 
Certification 

In  addition  to  the  prohibitions 
contained  in  Section  V  of  the  proposed 
Final  Judgment,  the  defendants  are 
required  to  implement  an  antitrust 
compliance  program  as  set  forth  in 
Section  VI. 

As  part  of  the  compliance  program, 
each  defendant  is  required  to  distribute 
copies  of  the  Final  Judgment  to  all 
owners,  officers  and  employees 
responsible  in  any  way  for  prices  and  to 
any  person  who  succeeds  to  the  position 
as  an  owTier.  officer  or  employee 
responsible  for  prices.  Additionally, 
such  individuals  must  execute  a 
certification  of  compliance  as  set  forth 
more  fully  in  section  VI(A)(4).  Each 
defendant  must  also  submit  an  annual 
statement  to  the  United  States  as  to  its 
compliance  with  the  Final  Judgment  as 
required  under  section  VII(B). 

C.  Applicability  to  Successors  and 
Assigns 

Section  IV  of  the  Proposed  Final 
Judgment  makes  the  Final  Judgment 
applicable  to  the  successors  and  assigns 
of  each  defendant.  Each  defendant  must 
require,  as  a  condition  of  the  sale  of  its 
business  or  assets  used  in  its  waste 
services  business,  that  the  buj'er  agree  to 
be  bound  by  the  provisions  of  the  Final 
Judgment.  * 
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VI.  Determinative  D  icuments 


No  documents  we 
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attached  any  such  documents  to  the 
Judgment. 

Dated: 

Anne  K.  Bingaman, 

Assistant  Attorney  General. 

Robert  E.  Litan, 

Mark  Schec.hter, 

Marvin  Price, 

Attorneys,  U.S.  Department  of  Justice. 
Antitrust  Division. 

Frances  C.  Hulin, 

By:  James  A.  Lewis.  United  States  Attorney, 
Central  District  of  Illinois.  Springfield 
Division. 

Respectfully  submitted. 
Susan  H.  Booker. 

Attorney.  Midwest  Office.  U.S.  Department 

of  Justice.  Antitrust  Division,  209  S.  LaSalle, 

Room  600.  Chicago,  Illinois  60604,  (3] 2)  353- 

7530. 

|FR  Doc.  94-17114  Filed  7-14-94;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1 993— MEMC  Electronic 
Materiats,  inc.  and  International 
Business  Machines  Corporation 

Notice  is  hereby  given  that,  on  April 
29,  1994.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§  4301  ef  seq.  l"the  Act"),  MEMC 
Electronic  Materials,  Inc.  ("MEMC") 
and  International  Business  Machines 
Corporation  ("IBM")  have  filed  written 
notifications  on  behalf  of  SiBond, 
1..L.C.,  an  entity  formed  by  them, 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6fb)  of  the  Act,  the  identities  of 
the  parties  are  MEMC,  St.  Peters,  MO; 
and  IBM.  Yorktown  Heights,  NY.  On 
February  12,  1994,  MEMC  and  IBiM 
entered  into  a  written  agreement  to  form 
a  limited  liability  company  called 
SiBond.  L.L.C.  ("SiBond"),  which  was 
subsequently  formed  in  Delaware  on 
February  15,  1994.  SiBond's  purpose  is 
primarily  to  engage  in  research, 
development,  and  prototype 
manufacture  of  silicon  on  insulator 
wafers  using  novel  processes  whichvvill 
enhance  the  performance  of  the  wafers. 
The  wafers  would  be  used  by  makers  of 


semiconductors  for  the  fabrication  of 

chips. 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  94-17184  Filed  7-14-94;  8:45  ami 
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Notice  Pursuant  To  The  National 
Cooperative  Research  and  Production 
Act  of  1993— National  Center  For 
Manufacturing  Sciences,  Inc. 

Notice  is  hereby  given  that,  on  June 
14, 1994,  pursuant  to  Section  6(a)  of  tht 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act").  National  Center  for 
Manufacturing  Sciences,  Inc.  ("NCMS") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission,  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  The 
following  members  of  NCMS, 
specifically,  Setcb  Sales  Company, 
Cincinnati,  OH;  .^esop.  Inc.,  Concord. 
NH;  Ford  Motor  Company,  Dearborn. 
MI;  Giddings  &  Lewis,  Inc.,  Fond  du 
Uc.  \VI;  ORSCO,  Inc.,  Madison  Heights, 
MI;  General  Motors  Corporation.  Detroit. 
MI;  the  Torrington  Company, 
Torrington,  CT;  Manufacturing 
Laboratories.  Inc.,  Gainesville,  FL;  and 
NCMS,  Ann  Arbor,  MI,  have  executed  a 
Project  Agreement  dated  May  31 ,  1994, 
along  writh  project  participant,  Olofsson 
Machine  Tools,  Inc.,  Lansing,  Ml,  to 
undertake  research  development 
activities  focusing  on  the  development 
of  advanced  light  weight  matJiining 
spindles. 

Membership  in  this  group  research 
project  remains  open,  and  NCMS 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  February  20,  1987,  NCMS  filed  its  . 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  17.  1987  (52  FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  May  13, 1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the    . 
Act  on  June  23.  1994  (59  FR  32462). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
|KR  Doc.  94-171H3  Filed  7-14-94;  8:45  ami 
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Drug  Enforcement  Administration 
[Docket  No.  94-29] 

Community  Methadone  Health 
Services  Revocation  of  Registration 

On  February  10. 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforqement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Community 
Methadone  Health  Services 
(Respondent),  of  Rock\ille,  Mar>'land. 
proposing  to  revoke  its  DEA  Certificate 
of  Registration,  RC0173271,  and  to  deny 
any  pending  applications  for 
registration  as  a  narcotic  treatment 
program.  The  Order  to  Show  Cause 
alleged  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest  as  that  term  is  used 
in  21  U.S.C.  823(g)  and  824(a)(4),  in  that 
on  September  23. 1992,  an  investigation 
of  the  Community  Methadone  Health 
Services  narcotic  treatment  program 
(program)  by  the  Mar>'land  Alcohol  and 
Drug  Abuse  Administration  indicated 
lax  accountability  controls  and 
shortages  of  17.000  mg.  of  methadone,  a 
Schedule  II  controlled  substance;  that 
on  March  6. 1993.  an  investigation  of 
the  narcotic  treatment  program  by  the 
DEA  indicated  shortages  of  44,339  mg. 
of  methadone,  and  in  addition,  the 
program  failed  to  maintain  complete 
and  accurate  records  in  violation  of  21 
CFR  1304.21(a).  permitted  the 
unauthorized  handling  of  methadon&by 
an  employee  in  violation  of  21  CFR 
1301.74(h).  failed  to  comply  with  a  U.S. 
Health  and  Human  Services  (HHS) 
regulation  regarding  take-home  "doses  in 
violation  of  21  CFR  1301. 74(k).  failed  to 
dociunent  the  alleged  theft  or  loss  of  a 
controlled  substance  in  violation  of  21 
CFR  1301.76(b),  and  failed  to  execute  a 
power  of  attorney  for  the  execution  of 
DEA  order  forms  required  under  21  CFR 
1305.07:  that  on  March  6, 1993.  an 
investigation  of  the  narcotic  treatment 
program  by  the  Maryland  Department  of 
Health  and  Mental  Hygiene  agencies 
indicated  numerous  violations  of  State 
and  Federal  law.  and  in  lieu  of  issuing 
a  cease  and  desist  order,  the  state 
entered  an  agreement  in  which  the 
program  ceased  operations  until  the 
completion  of  the  state  investigation, 
and  subsequently,  a  consent  agreement 
allowed  the  program  to  reopen  on  April 
30. 1993.  under  specified  conditions 
and  guidelines,  including  a  prohibition 
of  its  owner  from  participating  in  day  to 
day  program  operations;  that  the 
Community  Methadone  Health  Services 
narcotic  treatment  program  was  initially 
registered  with  the  DEA  on  May  4,  1992 
cind  its  owner  and  executive  director  is 


Drug  Enforcement  Administration 
[Docket  No.  94-29] 

Community  Methadone  Health 
Services  Revocation  of  Registration 

On  February  10. 1994.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforpement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Community 
Methadone  Health  Services 
(Respondent),  of  Rockxnlle,  Mar>'land. 
proposing  to  revoke  its  DEA  Certificate 
of  Registration,  RC0173271.  and  to  denv 
any  pending  applications  for 
registration  as  a  narcotic  treatment 
program.  The  Order  to  Show  Cause 
alleged  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest  as  that  term  is  used 
in  21  U.S.C.  823(g)  and  824(a)(4),  in  that 
on  September  23. 1992.  an  investigation 
of  the  Community  Methadone  Health 
Ser\'ices  narcotic  treatment  program 
(program)  by  the  Marj-land  Alcohol  and 
Drug  Abuse  Administration  indicated 
lax  accountability  controls  and 
shortages  of  17,000  mg.  of  methadone,  a 
Schedule  II  controlled  substance;  that 
on  March  6. 1993.  an  investigation  of 
the  narcotic  treatment  program  by  the 
DEA  indicated  shortages  of  44,339  mg 
of  methadone,  and  in  addition,  the 
program  failed  to  maintain  complete 
and  accurate  records  in  \iolation  of  21 
CFR  1304.21(a).  permitted  the 
unauthorized  handling  of  methadonoby 
an  employee  in  violation  of  21  CFR 
1301.74(h),  failed  to  comply  with  a  U.S. 
Health  and  Human  Services  (HHS) 
regulation  regarding  take-home  "doses  in 
violation  of  21  CFR  1301. 74{k),  failed  to 
dociunent  the  alleged  theft  or  loss  of  a 
controlled  substance  in  violation  of  21 
CFR  1301.76(b).  and  failed  to  execute  a 
power  of  attorney  for  the  execution  of 
DEA  order  forms  required  under  21  CFR 
1305.07:  that  on  March  6. 1993.  an 
investigation  of  the  narcotic  treatment 
program  by  the  Maryland  Department  of 
Health  and  Mental  Hygiene  agencies 
indicated  numerous  violations  of  State 
and  Federal  law.  and  in  lieu  of  issuing 
a  cease  and  desist  order,  the  state 
entered  an  agreement  in  which  the 
program  ceased  operations  until  the 
completion  of  the  state  investigation, 
and  subsequently,  a  consent  agreement 
allowed  the  program  to  reopen  on  April 
30, 1993,  under  specified  conditions 
and  guidelines,  including  a  prohibition 
of  its  owner  from  participating  in  day  to 
day  program  operations;  that  the 
Community  Methadone  Health  Services 
narcotic  treatment  program  was  initially 
registered  with  the  DEA  on  May  4,  1992 
cind  its  owner  and  executive  director  is 


Federal  Register  /  Vol.  59,  No.  135  /  Friday.  July  15.  1994  /  Notices 


36219 


Mr.  Daniel  Flint;  that  on  December  2, 
1987,  Mr.  Daniel  Flint  was  convicted  of 
attempting  to  obtain  a  controlled 
dangerous  substance  and  was  sentenced 
to  one  year  probation  in  Montgomery 
County,  Maryland;  that  in  March  1993. 
Mr.  Daniel  Flint  allegedly  acquired 
methadone  for  his  own  use  from  a 
private  physician  in  Washington.  DC. 
and  as  a  result,  on  June  25. 1993,  he  was 
arrested  in  Montgomerj-  County, 
Marvland  for  obtaining  methadone  by 
fraud,  and  subsequently,  on  July  8, 
1993,  was  indicted  for  this  offense  in 
the  Superior  Court  of  Washington,  DC; 
and  that  on  August  6,  1993,  the 
Maryland  Department  of  Health  and 
Mental  Hygiene,  Division  of  Drug 
Control  ordered  the  suspension  of 
Community  Methadone  Health  Services' 
controlled  dangerous  substances  (CDS) 
registration,  and  therefore.  Community 
Methadone  Health  Services  is  not 
authorized  to  handle  controlled 
substances  in  the  state  in  which  it 
operates. 

The  Respondent,  by  its  Director. 
Daniel  Flint,  responded  to  the  Order  to 
Show  Cause  and  requested  a  hearing. 
Counsel  for  the  Government  filed  a 
motion  for  summary  disposition  on 
April  15,  1994.  alleging  that  the 
Respondent  no  longer  held  state 
authorization  to  handle  controlled 
substances  for  reason  that  the  Marvland 
Department  of  Health  and  Mental 
Hygiene.  Division  of  Drug  Control, 
ordered  the  suspension  of  Respondent's 
controlled  dangerous  substances  (CDS) 
registration  on  August  6,  1993.  The 
Respondent  did  not  file  any  response  to 
the  Government  motion. 

On  May  17, 1994,  the  administrative 
law  judge  entered  an  order  granting  the 
Government's  motion  for  summary 
disposition  and  recommended  that  the 
Respondent's  registration  be  revoked 
No  exceptions  were  filed  by  either 
party.  The  administrative  law  judge 
transmitted  the  record  to  the  Deputy 
Administrator  on  June  17. 1994. 
The  Deputy  Administrator  has 
considered  the  record  in  its  entirety 
and,  under  the  provision  of  21  CFR 
1316.67,  enters  his  final  order  in  thi.s 
matter,  based  on  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

No  evidentiary  hearing  was  held  in 
this  case  as  there  were  no  factual  issue^i 
involved,  only  a  question  of  law.  Judge 
Tenney  found  that  the  Respondent 
lacked  state  authorization  to  handle 
controlled  substances  in  the  State  of 
Maryland,  the  jurisdiction  in  which  the 
Respondent  is  registered  with  the  DEA. 
Judge  Tenney  concluded  that  DEA  has 
no  authority  to  maintain  a  DEA 
registration,  where  the  registrant  ij. 


without  state  authority  to  handle 
controlled  substances. 

The  DEA  has  consistently  held  that  u 
does  not  have  statutor>'  authority  und«'r 
the  Controlled  Substances  Act  to 
register  a  practitioner  unless  that 
practitioner  is  authorized  by  the  stale  to 
dispense  controlled  substances.  The 
Administrator  has  consistently  held  that 
termination  of  a  registrant's  state 
authority  to  handle  controlled 
substances  requires  that  DEA  revoke  tht- 
registrant's  DEA  Certificate  of 
Registration.  See  Bobby  Watts,  M.D..  5:t 
FR  11919  (1987);  Lawrence  R. 
Alexander.  M.D..  57  FR  22256  (19921. 

The  Deputy  Administrator  adopts  tho 
findings  auid  recommendation  of  the 
administrative  law  judge.  Based  on  the 
foregoing,  the  Deputy  Administrator 
concludes  that  the  Respondent  s 
registration  must  be  revoked.  21  U.S.C. 
824(a)(3).  In  light  of  Respondent's  lack 
of  state  authorization  to  handle 
controlled  substances  in  the  State  of 
Mar)  land,  the  Deputy  Administrator 
concludes  that  it  is  not  necessary  to 
address  whether  Respondent's 
continued  registration  is  inconsistent 
with  the  public  interest. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  bv  21  U.S.C.  823 
and  824  and  28  CFR  0.1o6(b)  and  0.104 
(59  FR  23637),  hereby  orders  that  DEA 
Certificate  of  Registration.  RCOl  73271. 
previously  issued  to  Community 
Methadone  Health  Services,  be,  and  it 
hereby  is.  revoked,  and  that  any 
pending  applications  for  registration,  be, 
and  they  hereby  are,  denied.  This  order 
is  effective  July  15,  1994. 

Dated:  July  8. 1994. 
Stephen  H.  Greene, 

Deputy  Administrator.  -. 

IFR  Doc  94-17273  Filed  7-14-9-;;  8:45  am| 
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Immigration  and  Naturalization  Service 
PNS  No.  1621-94;  AG  Order  No.  1BS&-«4] 
RIN1115-AC30 

Extension  of  Designation  of  Bosnia- 
Hercegovina  Under  Temporary 
Protected  Status  Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 


summary:  This  notice  extends,  until 
August  10. 1995.  the  Attorney  General's 
designation  of  Bosnia-Hercegovina 
under  the  Temporary  Protected  Status 
program  provided  for  in  section  244A  of 
the  Immigration  and  Nationalitv  Act.  as 
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lave  no  nationality 
ly  resided  in 


'istxation 
[Tective  on  July  15, 
in  effect  until 


amended  (Act).  Acco  "dingly,  eligiWe 
aliens  who  are  natiofials  of  Bosnia 
Hercegovina,  or  who 

and  who  last  babitua  _^ 

Bosnia-Hercegovina.  rnay  re-register  for 
Temporary  Protected  Status  and 
extension  of  employment  authorization. 
This  re-registration  isj  Kmited  to  persons 
who  already  registered  for  the  initial 
period  of  Temporary  rrotected  Status, 
which  ended  on  Augiast  10,  1993.  In 
addition,  during  the  extension  period, 
some  aliens  may  be  eligible  for  later 
initial  registration  putsuant  to  8  CFR 
240.2(f)(2). 

EFFECTIVE  DATES:  This  extension  of 
designation  is  effective  on  August  11, 
1994,  and  will  remain  in  effect  until 
August  10,  1995.  Re- 
procedures  become  e^ 
1994,  and  will  remair 
August  15,  1994. 
FOR  FURTHER  INFORMAtlON  CONTACT: 
Ronald  Chirlin.  Senidr  Immigration 
Examiner,  Immigratic  a  and 
Naturalization  Servicf ,  Room  3214.  425 
I  Street,  N\V.,  Washington,  DC  20536, 
telephone  (202)  514-5014. 
SUPPLEMENTARY  INFOr|maTION:  Under 
section  244A  of  the  Act.  as  amended  by 
section  302(a)  of  Public  Law  101-649 
and  section  304(b)  of  Public  Law  102- 
232  (8  U.S.Q  1254a),  the  Attorney 
General  is  authorized  'to  grant 
Temporary  Protected  Status  in  the 
United  States  to  eligible  aliens  who  are 
nationals  of  a  foreign  >tate  designated  by 
the  Attorney  General,  or  who  have  no 
nationality  and  who  list  habitually 
resided  in  that  state.  1  he  Attorney 
General  so  designates  a  state,  or  a  part 
thereof,  upon  Ending  tbat  the  state  is 
experiencing  ongoing  armed  conflict, 
environmental  disastrr,  or  certain  other 
extraordinary  and  ten  porarv'  conditions 
that  prevent  nationals  or  residents  of  the 
country  from  retumir  g  in  safety- 
Effective  on  August  10,  1992;  the 
Attorney  General  desi  gnated  Bosnia- 
Hercegovina  for  Tem{  orary  Protected 
Status  for  a  period  of  me  year,  57  FR 
35604-35605.  The  At  omey  General 
extended  the  designal  ion  of  Bosnia- 
Hercegovina  under  ths  Temporary 
Protected  Status  progj  am  for  an 
additional  year  imtil  i  August  10, 1994, 
58  FR  40676-40677. 

This  notice  extends  the  designation  of 
Bosnia-Hercegovina  u  nder  the 
Temporary  Protected  status  program  for 
an  additional  year,  in  accordance  with 
sections  244A(b)(3)  (.- ,)  and  (C)  of  the 
Act.  This  notice  also  aescribes  the 
procedures  with  whic  i  eligible  aliens 
who  are  nationals  of  I  osnia- 
Hercegovina,  or  who  lave  no  nationality 
and  who  last  habitual  y  resided  in 
Bosnia-Hercegovina,  i  lust  comply  in 


applying  for  continuation  of  Temporary 
Protected  Status. 

In  addition  to  timely  re-registrations 
and  late  re-registrations  authorized  by 
this  notice's  extension  of  Bosnia- 
Hercegovina's  Temporary  Protected 
Status  designation,  late  initial 
registratitms  are  possible  for  some 
Bosnia-Hercegovinans  under  8  CFR 
240.2(f)(2).  Such  late  initial  registrants 
must  still  meet  the  initial  presence 
requirement  for  all  Bosnia- 
Hercegovinans  and  the  status 
requirements  contained  in  8  CFR 
240.2(f)f2).  A  fee  of  fifty  dollars  ($50)  is 
charged  for  each  Application  for 
Temporary  Protected  Status,  Form  I- 
821,  filed  for  late  initial  registration.  An 
Application  for  Employment 
Authorization,  Form  1-765,  must  be 
filed  together  with  Form  F-821  in  all 
cases.  However,  the  fiee  prescribed  in  -8 
CFR  103.7(b)(1)  for  Form  1-765  is  only 
charged  if  the  alien  requests 
eniployment  authorization. 

The  general  fee  for  filing  an 
Application  for  Employment 
Authorization,  Fcwm  1-765,  will 
increase  to  seventy  dollars  [S70]  on  July 
14,  1994.  (See  59  FR  30516-30520.  June 
14, 1994.)  The  new  fee  is  required  when 
Form  1-765  is  filed  as  part  of  either  a  re- 
registration  or  as  part  of  a  late  initial 
registration  for  Temporary  Protected 
Status.  This  filing  fee  must  accompany 
Form  1-765  unless  a  properly  document 
fee  waiver  request  is  approved  by  the 
Service  or  the  applicant  does  not 
request  employment  authorization. 

Notice  of  Extension  of  Designation  of 
Bosnia-Hercegovina  Under  Temporary 
Protected  Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244A  of 
the  Immigration  and  Nationality  Act,  as 
amended,  and  pursuant  to  sections 
244A(b){3)  (A)  and  (C)  of  the  Act.  I  have 
determined  that,  as  a  result  of  the 
ongoing  civil  unrest  in  that  country, 
there  still  exist  extraordinary  and 
temporary  conditions  in  Bosnia- 
Hercegovina  that  prevent  aliens  who  are 
nationals  of  Bosnia-Herc^ovina,  and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Bosnia- 
Hercegovina,  from  returning  to  Bosnia- 
Hercegovina  in  safety.  I  have  further 
determined  that  permitting  nationals  of 
Bosnia-Hercegovina,  and  aliens  having 
no  nationality  who  last  habitually 
resided  in  Bosnia-Hercegovina,  to 
remain  temporarily  in  the  United  States 
is  not  contrary  to  the  national  interest  of 
the  United  States.  Accordingly,  it  is 
ordered  as  follows: 

(1)  The  designation  of  Bosnia- 
Hercegovina  imder  section  244.'\(b)  of 
the  Act  is  extended  for  an  additional 


one-year  period  fit«n  August  11, 1994, 
to  August  10, 1995. 

(2)  lestimate  that  there  are 
approximately  400  nationals  of  Bosnia- 
Hercegovina,  and  aliens  having  no 
nationality  who  last  habitually  resided 
in  BoMiia-Hercegovina,  who  have  been 
granted  Temporary  Protected  Status  and 
who  are  eligible  for  re-registratitHi. 

(3)  A  national  of  Bosnia-Hercegovina, 
or  an  alien  having  no  nationality  who 
last  habitually  resided  in  Bosnia- 
Hercegovina.  who  received  a  grant  of 
Tempocary  Protected  Status  during  the 
initial  peiiod  of  designation  from 
August  10,  1992,  to  August  10,  1993, 
must  comply  with  the  re-registraticHt 
requirements  contained  in  8  CFR 
240.17,  which  are  described  in  pertinent 
part  in  p)aragraphs  (4)  and  (5)  of  this 
notice. 

(4)  A  national  of  Bosnia-Hercego^'ina, 
or  an  alien  having  no  nationahty  who 
last  habitually  resided  in  Bosnia- 
Hercegovina,  who  pre\T0U5ly  has  been 
granted  Temporary  Protected  Status, 
must  re-register  by  filing  a  new 
Applicaticm  for  Temporary  Protected 
StatuSs  Form  1-821,  together  with  an 
Application  for  Employment 
Authorization,  Form  1-765,  within  the 
30-day  period  beginning  on  July  IS, 
1994,  and  ending  on  August  15, 1994, 
in  order  to  be  eligible  for  Temporary 
Protected  Status  dining  the  period  from 
August  11. 1994,  until  August  10,  1995. 
Late  re-registration  ap^ications  will  be- 
allowed  for  "good  cause"  pursuant  to  8 
CFR  240.17(c). 

(5)  There  is  no  filing  fee  for  the  Formi 
1-821  filed  as  part  of  the  re-registration 
application.  The  fee  prescribed  in  &  CFR 
103.7(b)(1)  will  be  charged  for  the  Form 
1-765.  filed  by  an  alien  requesting 
employment  authorization  pursuant  to 
the  provisions  of  paragraph  (4)  oi  this 
notice.  An  alien  who  does  not  request 
employment  authorization  must  file 
Form  1-821  together  with  Form  1-765 
for  information  purposes,  but  in  such 
cases  both  Form  1-821  and  Form  1-765 
will  be  urithout  fee. 

(6)  Pursuant  to  section  244A(b)(3)(A) 
of  the  Act.  the  Attorney  General  will 
review,  at  least  60  days  before  August 
10, 1995,  the  designation  of  Bosnia- 
Hercegovina  under  the  Temporary 
Protected  Status  program  to  determine 
whether  the  conditions  for  designation 
ccMitinue  to  exist.  Notice  of  that 
determination,  including  the  basis  for 
the  determination,  will  be  published  in 
the  Federal  Register. 

(7)  Information  concerning  the 
Temporary  Protected  Status  program  for 
nationals  of  Bosnia-Hercegovina,  and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Bosnia- 
Hercegovina,  will  be  available  at  local 


Immigration  and  Naturalization  Service 
offices  upon  publication  of  this  notice. 

Dated:  July  11. 1994. 
Janet  Reno, 

Attorney  General.  .    '  . 

(FR  Doc.  94-17212  Filed  7-14-94,  8:45  sun] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Stocking  Change  of  Standard  Form 
308 

AGENCY:  Departinent  of  Lcibor,  Office  of 
the  Secretary. 
action:  Notice. 

summary:  The  Department  of  Labor  is 
changing  the  stocking  requirement  of  SF 
308,  Request  for  Wage  Determination 
and  Response  to  Request.  This  form  is 
now  authorized  for  local  reproduction 
You  can  request  camera  copy  of  SF  308 
from  the  Employment  Standards 
Administration  (ESA),  Attention:  George 
Blyther,  (202)  219-8441.    . 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Cheryl  Robinson.  DOL 
Departmental  Forms  Officer.  (202)  219- 
9161.  ■  ' 

EFFECTIVE  DATE:  July  1 5 .  1994 . 

Signed  at  Washington.  DC  this  6th  day  of 
Inly,  1994. 
Kenneth  A.  Mills, 
Director.  Office  of  IRM  Policy. 
(FR  Doc.  94-17271  Filed  7-14-94;  B:45  ami 
BILLING  COOE  4S10-23-M 


Employment  and  Training 
Administration 

Wagner-Peyser  Act:  One-Stop  Career 
Center  System  Grants 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Notice  of  Availability  of  Funds 

and  Solicitation  for  Grant  Applications 

(SGA). 

SUMMARY:  All  Information  required  to 
submit  a  proposal  is  contained  in  this 
announcement.  The  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration  (DOL/ETA)  is 
announcing  available  grants  for  the 
planning/development  and 
implementation  of  One'-Slop  Career 
Center  Systems.  The  One-Stop  Career 
Center  System  is  the  organizing  vehicle 
for  transforming  the  current  fragmented 
array  of  employment  and  training 
programs  into  a  coordinated  information 
and  service  deliver^'  system  for 
individuals  seeking  first,  new  or  better 
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Immigration  and  Naturalization  Service 
offices  upon  publication  of  this  notice. 

Datedrjuly  11,  1994. 
Janet  Reno, 

Attorney  General.  .    '  . 

(FR  Doc.  94-17212  Filed  7-14-94;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Stocking  Change  of  Standard  Form 
308 

AGENCY:  Department  of  Lcibor.  Office  of 
the  Secretary. 
action:  Notice. 

summary:  The  Department  of  Labor  is 
changing  the  stocking  requirement  of  SF 
308,  Request  for  Wage  Determination 
and  Response  to  Request.  This  form  is 
now  authorized  for  local  reproduction 
You  can  request  camera  copy  of  SF  308 
from  the  Employment  Standards 
Administration  (ESA),  Attention:  George 
Blyther,  (202)  219-8441. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Cheryl  Robinson,  DOL 
Departmental  Forms  Officer,  (202)  219- 
9161.  ' 

EFFECTIVE  DATE:  July  15. 1994. 

Signed  at  Washington.  DC  this  6th  day  of 
July,  1994. 

Kenneth  A.  Mills,  ;. 

Director.  Office  of  IRM  Policy. 
(FR  Doc.  94-17271  Filed  7-14-94;  8:45  ami 
BILUNG  CODE  4S10-23-M 


Employment  and  Training 
Administration 

Wagner-Peyser  Act:  One-Stop  Career 
Center  System  Grants 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Notice  of  Availability  of  Funds 

and  Solicitation  for  Grant  Applications 

(SGA). 

SUMMARY:  All  Information  required  to 
submit  a  proposal  is  contained  in  this 
announcement.  The  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration  (DOL/ETA)  is 
announcing  available  grants  for  the 
planning/development  and 
implementation  of  One'-Stop  Career 
Center  Systems.  The  One-Stop  Career 
Center  System  is  the  organizing  vehicle 
for  transforming  the  current  fragmented 
array  of  employment  and  training 
programs  into  a  coordinated  information 
and  service  deliver>'  system  for 
individuals  seeking  first,  new  or  better 


jobs  and  for  employers  seeking  to  hire 
new  workers. 

In  advancing  this  purpose.  DOL/ETA 
seeks  to  provide  a  framework  within 
which  States,  in  conjunction  with  local 
entities,  have  the  flexibility  to  design  a 
One-Stop  Career  Center  System  which  is 
customized  to  the  particular  needs  of 
the  local  labor  market  and  the  State,  but 
is  also  part  of  a  larger  State  and  national 
system.  As  envisioned,  this  system  is 
characterized  by  its  emphasis  on  serving 
its  customers.  It  should  meet  the  needs 
jof  all  customers  by  providing  a  common 
core  of  information  and  ser\'ices  which 
are  standard  and  universal  at  any  access 
point  which  calls  itself  a  "one-stop."  It 
should  be  easy  to  locate  and  use,  be 
information-rich  and  offer  customers 
choice  in  where  and  how  to  get  services. 
This  system  must  be  focused  on 
constant  improvement  by  gauging 
customer  satisfaction  vvith  services  and 
using  the  information  to  improve  the 
system. 

With  this  soUcitation,  the  Department 
is  focusing  on  creating  a  system,  not 
merely  a  collection  of  networked 
individual  programs.  Federal,  State  and 
local  entities  need  to  agree  on  how  to 
work  in  a  way  that  builds  on  the 
strengths  of  each,  recognizes  the 
necessary  role  of  each  and  explores  the 
creation  of  new  approaches  and 
coUaboratives  to  serve  the  customer 
This  system  should  be  flexible, 
comprised  of  entities  that  are  learning 
organizations  with  staff  capable  of 
leading  and  changing.  This  flexible 
system  is  also  "high-tech" — where 
'technology  is  used  to  give  and  expand 
high-quality  services  to  customers  in  a 
variety  of  manners  and  media. 

In  the  Department's  fiscal  year  1994 
budget.  Congress  appropriated  $50 
million  for  One-Stop  Career  Centers 
under  current  Wagner-Peyser  Act 
authority.  These  funds  became  available 
for  obligation  and  expenditure  effective 
July  1,  1994.  Of  the  funds,  $26  million 
will  be  used  for  funding  the  planning, 
development  and  implementation  of 
One-Stop  Career  Center  systems.  Of  the 
remaining  amount,  $20.5  miUion  has 
been  targeted  for  first  year  funding  of  a 
comprehensive  national  Labor  Market 
Information  System.  The  balance.  $3.5 
million,  will  be  awarded  to  local 
communities  under  a  separate  SGA  for 
local  site  system  development  and  to 
serve  as  "learning  laboratories"  for  other 
commimities. 

Grants  will  be  awarded  on  a 
competitive  basis  approximately  15  to 
20  States  for  planning  and  development 
and  approximately  4  to  6  States  for 
implementation  of  One-Stop  Career 
Center  systems.  Planning  and 
development  grants  are  for  a  one-year 


period.  Implementation  grants  are  for  a  - 
three-year  period.  Grant  funds  for  the 
second  and  third  years  are  contingent 
upon  satisfactor>'  performance  in  the 
previous  year  and  availability  of  funds 
DATES:  The  closing  date  for  receipt  of 
proposals  at  the  Department  of  Labor 
will  be  2  p.m..  Eastern  Time.  Septembttr 
15, 1994.  Any  proposal  not  received  at 
the  designated  place,  date  and  time  of 
delivery  specified  will  not  be 
considered. 

ADDRESSES:  Proposals  shall  be  inailMi 
to:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration.  Division  of  Acquisition 
and  Assistance.  Attention:  Charlotte  A. 
Adams,  Reference:  SGA/D.^.^  94-20, 
200  Constitution  Avenue,  NW.,  Room 
S-4203,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  A.  Adams,  Division  of 
Acquisition  and  Assistance,  Telephoiir 
(202)  219-8702  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  I'he 
Employment  and  Training 
Administration  (ETA)  announces  the 
availability  of  funds  to  support  the 
planning/development  and 
implementation  of  One-Stop  Career 
Center  Systems.  This  announcement 
consists  of  five  parts:  Part  I — 
Background/Description,  Part  11 —  . 
Application  Process.  Part  III — 
Evaluation  Criteria  for  Award,  Part  IV — 
Meetings  and  Part  V — Reporting 
Requirements. 

Part  I — Background/Description 

American  workers  confront  an 
'economy  in  continuous  transition. 
Young  people  and  other  first  time  job 
seekers  must  try  to  find  their  place  in  a 
shifting  labor  market.  Job  holders  find 
they  must  constantly  learn  new  skills. 
Fewer  workers  can  expect  to  be  with  a 
single  firm  throughout  their  work  life. 
Employers  find  it  harder  to  find  new    ■ 
workers  with  up-to-date  skills. 

There  is  a  confusing  patchwork  of  job 
training,  retraining  and  benefit  programs 
which  do  not  efficiently  address 
workforce  security  and  career 
requirements.  There  is  a  clear  need  fur 
a  streamlined  One-Stop  Career  Center 
system  which  puts  customers  first  by 
providing  them  with  the  information 
and  access  to  services  they  need  to  make 
sound  career  decisions. 

The  Department  is  committed  to 
improving  the  quality  and  delivery  of 
ser\ices  to  its  ultjmate  customers — 
American  workers  and  their  employers. 
The  One-Stop  Career  Center  system  is 
the  vehicle  for  transforming  this 
fragmented  tiBining  and  employment 
system  into  a  coordinated  information 
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and  service  delivery  Jsystem  for  al) 
Amencans  seetdog  qew  iobs.  better  jobs, 
or  &rst  jobs.  An  essential  component 
witbin  the  One-Stopj  system  is  an 
enhuiced  labor  martlet  information 
system. 

In  fiscal  year  1994,  the  Employment 
and  Training  Administration  (ETA>  is 
using  the  $50  millioit  Congress 
appropriated  under  the  Wagner-Peyser 
Act  to  bring  implfsnentation  of  a 
voluntary,  national  Cine-Stop  Career 
Center  system  and  fc  r  first  year  funding 
of  the  American  Lab  )r  Market 
Information  System. 

ETA  plans  to  use  ^26  million  of  the 
funds  to  award  grantfe  to  develop  and 
implement  One-Stofl  Career  Center 
systems  in  con juncti  )n  with  local 
commimities.  Grants  will  be  awarded  on 
a  competitive  basis  to  approximately  15 
to  20  Slates  for  planning/development 
and  to  approximate!]  4  to  6  States  for 
implementation  of  O  ae-Stop  Career 
Center  systems. 

ETA  will  also  issu(  f  a  separate 
solicitation  (for  apprt>ximateK'  S3.5 
million)  to  award  grants  to  local 
communities  tor  loca  1  One-Stop  Career 
Center  systems.  Thes  e  competitively 
awarded  grants  will  1^  available  to  local 
communities  that  haie  already 
developed  a  local  system  and  which 
would  like  to  serve  a  >  "learning 
laboratories"  for  oth«  r  States  and  local 
communities  in  developing  One-Stop 
Career  Center  systemi 
that  these  local  comii 
able  to  make  enhanca 
systems  and  undertal 
dissemination  and  te;hnical  assistance 
activities. 

An  additicHial  $8  n  iliion 
(approximately]  of  tb  e  remaining  $20.5 
million  will  also  be  d  istributed  to  the 
States  that  receive  Oi  te-Stop 
implementation  grants  to  support  labor 
market  information  rieeds.  Those  Stales 
selected  for  impleme  itation  grants  will 
be  provided  with  thi!  additional 
funding  for  technoloj  y  upgrades  to    . 
support  the  State's  LI  Al  diata 
collection — analysis  uid  information 
distributicKi  system. 

The  remaining  $12  5  million 
(approximately)  in  Li  41  funds  will  be 
spent  to  begin  the  bu  Iding  of  America's 
Labor  Market  Infomu  ition  System  in 
every  State.  Some  fui  ds  will  be 
available  to  every  Sta  te  regardless  of 
whether  the  State  pu;  sues  One- Stop 
grant  funding.  States  will  use  these 
funds  to  meet  speciB  :  LMI  needs  as 
designated  by  the  Sta  tes.  Funds  will 
also  be  provided  to  individual  States  for 
demonstration  projetjts.  to  support 
evaluation  of  existing  LMI  products  and 
the  development  of  e  ew  ones,  and  to 
undernvrite  the  expar  sion  of  job  and 


It  is  anticipated 
unities  will  be 
ments  to  their 
e  a  broad  range  of 


talent  banks.  More  detailed  plans  for  use 
of  these  funds  will  be  issued  separately. 

The  One-Stop  Career  Center  System 
Framework 

As  envisioned,  the  One-Stop  Career 
Center  System  will  provide  universal 
access  to  basic  hi^-quality  services  for 
at  least  E)OL  funded  programs.  A 
guiding  (Binciple  behind  the  One-Stop 
concept  is  that  individuals  should  have 
access,  through  a  One-Stop,  to  a  broad 
range  of  empk^rment,  training  and 
education  services.  This  implies  at  least 
one  {^ysical  location  that  provides 
comprehensive  services  to  any 
individual  seeking  such  services. 

Beyond  this,  there  is  a  great  deal  of 
flexibility  afforded  at  State  and  local 
levels  to  design  the  One- Stop  system 
that  best  serves  the  conununity,  and 
there  are  many  stages  of  development 
For  example,  the  One- Stop  Career 
Center  system  may  be  physically  located 
in  one  comprehensive  site,  in  many 
sites,  through  electronic  and 
technological  access  points,  or  through 
a  combination  of  these  ap[>roaches. 

Designs  may  include  on-site  services 
for  only  selected  programs  in  the  One- 
Stop  Career  Center  while  linking  to 
other  programs.  Under  this  scenario, 
any  individual  can  receive  information 
on  possible  eligibility  for  services  which 
may  be  accessed  through  another 
service  center — the  so-called  "no  vt^ong 
door."  A  design  may  provide  full  access 
to  every  employment  and  training  and 
education  program  in  a  single  One-Stop 
Career  Center  in  the  community  which 
is  linked  with  other  specialized  centers 
and  electronic  and  technological  access 
points. 

The  goal  of  this  solicitaticHi  is  to 
accelerate  the  creation  of  a 
comprehensive,  streamlined  system  of 
One- Stop  Career  Centers  that  will,  at  a 
minimum,  provide  a  standard  set  of 
high  quality  services  universally  by 
investing  in  innovations  already 
underway  in  the  States  and 
communities.  The  federal  design  leaves 
the  conduct  of  One-Stop  Career  Center 
system  operations  as  flexible  as  possible 
under  the  direction  of  State  and  locad 
partners,  while  maintaining 
accmmtability  and  keeping  it  part  of  a 
nationwide  system  which  is 
characterized  by  a  high  standard  of 
quaUty.  States,  working  in  conjimction 
with  localities,  will  specify  the  flow  of 
funds  in  their  proposals,  allowing  them 
to  adapt  the  best  systems  to  fit  their 
needs. 

In  awarding  grants  for  development 
and  implementation  of  One-Stop  Career 
Center  systems,  ETA's  intent  is  to 
support  promising  State  and  local 
efforts  toward  program  integration. 


improved  access  and  enhanced  quality 
of  services  to  workers  md  em^^j'ets 
consistent  with  broadly  defined 
outcomes.  It  is  expected  that  statewide 
systemic  change  may  be  achieved  by 
building  on  the  enriching  current 
programs. 

The  Administration's  proposed 
Reemployment  Act  of  1994  (REA) 
contains  provisions  esUbtishiitg  a 
framework  for  the  development  and 
implementation  o/ statewide  One-Stop 
Career  Center  systems.  However,  since 
the  REA  is  pending  in  Congress,  the 
grant  solicitation  criteria  are  not  based 
on  the  REA.  but  rather  so  existing 
legislative  authority.  This  solicitation  is 
based  on  broad  outcome  objectives  to  be 
achieved  through  the  One-Stop  system. 
These  broad  outcome  objectives  that 
ETA  will  use  in  making  investment 
decisions  for  One-Stop  systems  are: 

1.  Universality 

The  One- Stop  Center  system  must  be 
one  that  integrates  delivery  of  services 
under  existing  unemployment, 
employment  and  job  training  programs. 
The  system  must  provide  all 
papulations  with  an  array  of  job  finding 
and  employment  development ' 
assistance. 

2.  Customer  Choice 

Consistent  vdth  the  principles  in  the 
Vice  President's  National  Performance 
Review  for  reinventing  government, 
these  systems  should  provide  customers 
with  options  and  choice  of  where  to  get 
the  services  that  best  meet  their  needs. 

3.  Integrated  System 

In  order  to  provide  a  career  center 
system  that  is  comprrfiensive  and 
accessible  in  "One-Stop."  programs, 
services,  and  governance  structures 
must  be  as  fully  integrated  as  possible. 
At  a  minimum,  the  One-Stop  system 
must  iockide  the  DOL' funded 
employment  and  training  programs.  The 
highest  degree  of  program  integration 
and/or  accessibihty  will  be  viewed  the 
most  favorably  in  the  compietition  for 
implementaticHi  grants. 

4.  Performance-Efeiven/Outcomes-Based 

The  One-Stop  system  must  be  clear  in 
the  outcomes  it  seeks  to  achieve  and  the 
consequences  for  failing  to  meet  these 
outcomes.  There  must  be  a  system  to 
measure  whether  the  One-Stop  system 
performance  actually  achieved  the 
outcomes.  This  should  have  a  strong 
connection  to  whether  the  customer  is 
s^s&ed  vdth  the  services  received. 


America's  Labor  Market  Information 
System  (ALMJSI 

The  One-Stop  system  wHl  be 
augmented  by  an  expanded  and 
improved  LMI  system  to  benefit  all 
Americans.  Increased  Federal 
investments— leveraged  by  State  and 
local  resources — will  be  made  in  five 
major  categories  with  key  objectives; 

(1)  Customer  Products  and  Services 

•  Improve  the  basic  labor  exchange 
function  (including  talent  banks  and 
electronic  access  to  job  banks). 

•  Improve  the  ability  to  assess  skills 
and  skill  needs. 

•  Create  common  program 
adnninistration  tools. 

•  Create,  upgrade,  disseminate  tools 
for  easy  access. 

(2)  Data  Sets 

•  Create  a  standardized  wage 
program. 

•  Collect  expanded  information  to 
permit.  State/Federal  industry  and 
occupation  projections. 

•  Improve  reliability  of  .State  and 
local  labor  force  estimates. 

•  Create  or  acquire  a  database  of 
employers. 

•  Enhance  State  Training  Inventory 
with  additional  data. 

•  Develop  consistent  reports  on 
education,  training,  and  employment 
ser\ice  programs. 

•  Continue  procres  of  improvement 
to  basic  Bureau  of  Lalxw  Statistic:s 
programs. 

•  Improve  Mass  Uyoff  Statistics. 

(3)  Delivery  Systems 

•  Develop  user-friendly  delivery  shell 
with  plug-in  modules. 

•  Create  a  national  LMI  computer 
network  to  permit  easy  data  transfer. 

(4)  L.MI  Organizational  Structure 

•  Establish  a  high  performance  LMI 
organizational  structure. 

•  Create  LMI  training  infrastructure 

•  Build  a  NOICC/SOICC  training 
structure  to  provide  support  for 
counselors.  , 

(5)  Common  Language/Technical 
Standards 

•  Develop  common  languagi;  of  skills 
and  occupational  knowledge. 

•  Develop  a  common  occupiitional 
classification  scheme. 

•  Adopt  national  t(>chnical  standards 
for  LMI  electronic  portion. 
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America's  Labor  Market  Information 
System  (ALMJS) 

The  One-Stop  system  wHl  be 
augmented  by  an  expanded  and 
improved  LMl  system  to  benefit  all 
Americans.  Increased  Federal 
investments — leveraged  by  State  and 
local  resources — will  be  made  in  five 
major  categories  with  key  objectives: 

(1)  Customer  Products  and  Services 

•  Improve  the  basic  labor  exrJiangr 
function  (including  talent  banks  and 
electronic  access  to  job  banks). 

•  Improve  the  ability  to  assess  skills 
and  skill  needs. 

•  Create  conmion  program 
administration  tools. 

•  Create,  upgrade,  disseminate  tools 
for  easy  access. 

(2)  Data  Sets 

•  Create  a  standardized  wage 
program. 

•  Collect  expanded  information  tu 
permit.  State/Federal  industry  and 
occupation  projections. 

•  Improve  reliability  of  vState  and 
local  labor  force  estimates. 

•  Create  or  acquire  a  database  of 
employers. 

•  Enhance  State  Training  hiventory 
with  additional  data. 

•  Develop  consistent  reports  on 
education,  training,  and  emplo}-ment 
ser\ice  programs. 

•  Continue  proctxs  of  improvement 
to  basic  Bureau  of  Lalxir  Statisticrs 
programs. 

•  Improve  Mass  Layoff  Statistics. 
(3J  Delivery  Systems 

•  Develop  user-friendly  deliver)-  shell 
with  plug-in  modules. 

•  Create  a  national  LMI  computer 
network  to  permit  easy  data  transfer. 

(4)  L.MI  Organizational  Structure 

•  Establish  a  high  performance  LMI 
organizational  structure. 

•  Create  LMI  training  infrastructure 

•  Build  a  NOICC/SOICC  training 
structure  to  provide  support  for 
counselors. 

(5)  Common  Language/Technical 
Standards 

•  Develop  common  languagi;  of  skills 
and  occupational  knowledge. 

•  Develop  a  common  occupiitional 
classification  scheme. 

•  Adopt  national  technical  standartls 
for  LMI  electronic  portion. 


Part  II — Application  Process  All 
Information  Required  to  Submit  a 
Proposal  is  Contained  in  This 
Announcement 

A.  Eligible  Applicants 

Competition  for  these  awards  is 
limited  to  States  which  have  developed 
proposals  in  conjunction  with 
appropriate  local  entities.  Only  the  50 
States,  the  District  of  Columbia.  Guam. 
Puerto  Rico  and  the  Virgin  Islands  are 
eligible  to  apply.  The  Governor  must 
transmit  the  proposal.  In  transmitting 
the  proposal,  [only  one  per  State),  the 
State  must  include  evidence  of 
rx)mmifment  among  those  State  and 
local  agencies  that  will  participate  in     ' 
the  activities  described  in  the  State's 
proposal. 

B.  Applicant  Options 
States  may  apply  for: 

•  A  planning/developmental  grant; 
or, 

•  An  implementation  grant;  or. 

•  Both  a  planning/development  and 
an  implementation  grant.  States  which 
are  applying  for  an  implementation 
grant  may  request  consideration  for  a 
planning/development  grant  should  the 
State  not  be  selected  for  an 
implementation  grant.  States  which 
would  like  to  be  considered  for  both 
should  complete  both  the  planning/ 
development  and  implementation  grant 
sections,  including  corresponding 
budgets. 

C.  Grant  Awards 

The  Department  has  allocated  about 
S4.5  million  for  planning/development 
grants.  Approximately  15  to  20  grants 
will  be  awarded.  The  Department 
anticipates  making  awards  of  $200,000 
to  5400.000  based  upon  size.  Size  of 
State  will  be  determined  based  on  the 
size  of  the  State's  civilian  labor  force. 
While  the  Department  does  not 
anticipate  increasing  the  total  amount 
available  for  planning/development 
grants,  adjustments  will  be  considered 
for  individual  States  depending  upon 
the  requirements  of  the  plan  and  the 
number  and  quality  of  grant  proposals 
received.  The  Department  has  allocated 
about  $21.5  milhon  for  implementation 
grants.  Implementation  grants  w  ill  be 
awartled  to  approximately  4  to  6  States. 
The  Department  anticipates  funding  the 
implementation  grants  incrementally, 
using  the  $21.5  million  allocated  for  this 
purpose  to  fund  the  first  year.  Funding 
for  the  .second  and  third  years  is 
contingent  upon  the  continued 
availability  of  funds  and  upon 
satisfactorj'  performance  in  the  prior 
year.  However,  the  Department  will  not 
make  a  final  decision  on  funding  until 


the  implementation  proposals  are. 
reviewed  and  evaluated. 

D.  L'se  of  Funds 

Funds  received  under  this  grant  may 
be  used  for  activities  outlined  in  the 
State's  plan.  The  only  exception  is  that 
funds  may  not  be  used  for  construction 
of  new  buildings. 

E.  Closing  Date 

The  closing  date  for  receipt  of 
proposals  at  the  Department  of  Labor  is 
2:00  p.m.  Eastern  time,  September  15. 
1994.  Any  proposal  not  received  at  thi- 
designated  place,  date  and  time  of 
delivery  specified  will  not  be 
considered. 

F.  Application  Procedures 
1.  Submission  of  Proposal 

The  proposal  shall  consist  of  two  (2) 
separate  parts: 

Part  I  shall  contain  the  Standard  Form 
(SF)  424.  "Application  for  Federal 
Assistance."  and  "Budget  Information." 
All  copies  of  the  424  shall  have  original 
signatures.  In  addition,  the  budget  shall 
include — on  a  separate  page(s) — a 
detailed  cost  break-out  of  each  line  item 
on  the  Budget  Information  form. 

Part  n  shall  contain  technical  data 
that  demonstrates  the  State's  plan  and 
capabilities  in  accordance  with  the 
Contents  of  the  Application  detailed 
below.  This  part  should  address  the 
review  questions  in  sequential  order. 

An  original  and  six  (6)  copies  of  the 
proposal  shall  be  submitted  in  hard 
copy.  One  diskette.  5V*"  or  3V2",  in 
WordPerfect,  AMI  Pro,  MS  Word, 
WordStar,  or  ASCII  text  format  should 
also  be  submitted  for  Part  II.  All 
material  should  be  submitted  to: 
Charlotte  Adams,  Grants  Management 
Specialist,  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  200  Constitution 
Avenue.  NW..  Room  S-4203. 
Washington.  DC  20210. 

2.  Hand  Dehvered  Proposals 

Proposals  should  be  mailed  at  least 
five  (5)  da>'s  prior  to  the  closing  date. 
Flowever.  if  proposals  are  hand- 
delivered,  they  shall  be  received  at  the 
designated  place  by  2  p.m..  Eastern 
Time.  September  15.  1994.  All  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  at  the 
designated  place  by  the  specified 
closing  date.  Telegraphed  and/or  faxed 
proposals  will  not  be  honored.  Failure 
to  adhere  to  the  above  instructions  will 
be  a  basis  for  a  determination  of 
nonresponsiveness. 
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3.  L.ate  Proposals 

Any  proposal  reci  ived  at  the  office 
designated  in  the  so  licitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unles  s  it  is  received 
before  award  is  mad  e  and  was  either: 

(1)  Sent  by  U.S.  P  )stal  Service 
registered  or  certifie  d  mail  not  later  than 
the  fifth  calendar  da  y  before  the  date 
specified  for  receipt  of  proposal  (e.g.,  an 
offer  submitted  in  r<  sponse  to  a 
solicitation  requirin  ;  receipt  of 
proposals  by  the  20t  !i  of  the  month  must 
have  been  mailed  bj  the  15th);  or 

(2)  Sent  by  U.S.  P(  tstal  Service 
Express  Mail  Next  Day  Service — Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  i  nailing  two  working 
days  prior  to  the  dat ;  specified  for 
receipt  of  proposals.! The  term  "working 
days"  excludes  weelends  and  U.S. 
Federal  holidays.     1 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  either  jy  U.S.  Postal 
Ser\'ice  Registered  o:  •  Certified  Mail  is 
the  U.S.  postmark  Ix  th  on  the  envelope 
or  wrapper  and  on  tlie  original  receipt 
from  the  U.S.  Postal  Service.  Both 
postmarks  must  shoi  v  a  legible  date  or 
the  proposal  shall  be  processed  as  if 
mailed  late.  "Postmark"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression  that  is  readily 
identifiable  without  urther  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S .  Postal  Service  on 
the  date  of  mailing.  Therefore,  offerors 
should  request  the  p  )stal  clerk  to  place 
a  legible  hand  cance  lation  "bull's  eye" 
postmark  On  both  tht  receipt  and  the 
envelope  or  wrapper 

The  only  acceptab  e  evidence  to 
establish  the  date  of  naiUng  of  a  late 
proposal  sent  by  "Ex  iress  Mail  Next 
Day  Service — Post  O  fice  to  .Addressee" 
is  the  date  entered  b]  the  Post  Office 
receiving  clerk  on  th  t  "Express  Mail 
Next  Day  Sen  ice — P  )st  Office  to 
Addressee"  label  anc  the  postmark  on 
both  the  envelope  or  wrapper  and  on 
the  original  receipt  fi  om  the  LIS.  Postal 
Service.  "Postmark"  las  the  same 
meaning  as  defined  £  Dove.  Therefore, 
offerors  should  requ*  st  the  postal  clerk 
to  place  a  legible  bar  d  cancellation 
"bull's  eye"  postmar  ;  on  both  the 
receipt  and  the  envebpe  or  UTapper. 

4.  Period  of  Performs  nee 


For  planning  and  c 
the  period  of  perfonr  a 
months  from  the  date 
grant.  For  implemenlition 
period  of  performanc  a 
months  from  the  datt 
yant.  it  is  expected 


ovelopment  grants, 
nee  will  be  12 
of  execution  of  the 

grants,  the 
will  be  36 
of  execution  of  the 
awards  will  be 


made  in  November  1994.  It  is 
anticipated  that  a  total  of  $26  million  for 
planning  and  development  grants  and 
for  implementation  grants  will  be 
disbursed.  Grant  funds  for  the  second 
and  third  years  are  contingent  upon 
satisfactory  performance  in  the  prior 
years  and  continued  availability  of 
funds. 

G.  Statement  of  Work/Grant  Application 


t  je 


1 .  Description  Section 

All  States,  regardless  of  whether  the 
State  is  applying  for  a  planning/ 
developmental  or  implementation  grant, 
must  fidly  complete  this  section.  No 
proposal  will  be  considered  unless  each 
item  below  is  fully  addressed. 
Supplemental  information  may  be 
provided  to  complete  this  section,  for 
example,  planning  documents; 
workplans;  videos;  marketing  materials; 
or  other  explanatory  information. 

•  Work  Force  Development.  The 
proposal  must  describe  the  actions  that 
the  State  and/or  local  communities  have 
already  completed  to  assess  current  and 
future  work  force  development  needs 
and  to  prepare  a  strategic  plan  for 
addressing  these  needs.  Proposal  should 
reference  (or  include)  copies  of  studies 
conducted,  including  participating  State 
and  local  agencies  and  interest  groups, 
and  actions  taken  to  implement  the 
plan.  Copies  of  relevant,  enacted  State 
legislation  should  also  be  included. 

•  One-Stop  Career  Center  System 
Vision.  The  proposal  must  provide  a 
description  of  the  basic  featiu^s  of  a 
One-Stop  system  in  their  State.  This 
description  should  include  the 
underlying  assumptions,  principles  and 
objectives  in  developing  and 
implementing  a  One-Stop  system. 

•  Status  of  One-Stop  Efforts.  The 
proposal  must  describe  the  status  of 
One-Stop  efforts  in  local  communities 
within  the  State.  This  should  include 
the  level  of  resources  the  State  has 
already  committed  to  One-Stop  efforts. 

•  Collaboration.  The  proposal  must 
include  a  descripftion  of  how  the 
Governor,  local  elected  officials, 
community  and  business  leaders, 
representatives  of  voluntary 
organizations.  State  and  local  agency 
officials  responsible  for  job  training  and 
employment,  service  providers,  and 
other  interested  organizations  and 
individuals  will  collaborate  in  the 
development  and  implementation  of  the 
statewide  One-Stop  system.  Proposals 
should  contain  specific  examples  of 
collaboration  such  as  a  description  of 
the  worker  profiling  and  reemployment 
ser\'ices  system,  memoranda  of 
understanding,  agreements  among  State 
and  local  officials,  composition  and 


responsibilities  of  State  and  local  work 
force  development  entities,  etc. 

•  Labor  Market  Information.  Proposal 
must  describe  the  State's  present 
capacity  to  deliver  high  quality  labor 
market  information  to  the  customers  of 
the  One-Stop  system. 

•  Agency  Contact.  The  Proposal  must 
identify  the  program  official(s)  who  will 
have  lead  responsibility  for 
administering  this  grant.  In  designating 
such  individual(s),  the  State  should  also 
outhne  the  duties  and  responsibilities  of 
this  individual(s).  Also,  the  proposal 
must  address  how  this  program 
official(s)  will  insure  the  full 
participation  of  all  participating  State 
and  local  agencies  that  have  been 
identified  as  partners  in  this  planning 
and  developing  process. 

•  Financial  Management.  The 
proposal  must  designate  a  fiscal  agent  to 
receive  and  be  accountable  for  grant 
funds  and  must  describe  how  the  funds 
will  be  awarded  and  managed  at  the 
State  and  local  levels. 

2.  Planning/Development  Grants 

States  which  have  not  developed  a 
plan  for  implementation  of  a  One-Stop 
Career  Center  system  statewide  may 
apply  for  planning/development  grants. 
These  funds  may  be  used  for  a  wide- 
range  of  planning  and  developmental 
activities.  It  should  be  noted  that 
planning/development  grants  may  be 
used  in  a  situation  where  the  State  is 
not  ready  to  move  forward  with 
statewide  implementation  of  a  One-Stop 
system,  but  a  local  community  is  poised 
to  implement  a  One-Stop  career  center 
system  locally.  This  community  may,  in 
collaboration  with  the  State,  apply  for  a 
plarming/development  grant  that  may 
be  used  exclusively  for  local  site 
implementation.  Some  States  may  find 
that  this  approach  of  beginning  with  one 
or  more  local  sites  is  appropriate  as  a 
first  step  towards  developing  a 
statewide  system.  States  seeking 
planning/development  grants  must 
provide  the  following  additional 
information. 

•  Strategic  Plan.  The  proposal  should 
describe  the  activities  that  the  State 
proposes  to  undertake  during  the  12- 
month  grant  period  in  the  planning  and 
development  of  the  One-Stop  Career 
Center  system.  This  plan  should  include 
activities  that  are  being  funded  from  this 
grant  as  well  as  fix)m  other  sources. 
Examples  of  activities  that  a  State  may 
elect  to  undertake  include: 

•  Initiating  a  planning  process  aimed 
at  building  a  One-Stop  system; 

•  Identifying  or  establishing  an 
appropriate  State-local  structure  to 
administer  the  One-Stop  Career  Center 
system; 


•  Identifying  and  designating  substate  < 
areas  for  the  One-Stop  Career  Center  mii 
system;  ser 

•  Identifying  or  establishing  broad-  ass 
based  partnerships  among  eraploj-ers.  pre 
labor,  education.  State  and  local  cer 
government  and  community  all 
organizations  to  participate  in  tlie  Cu 
design,  development  and  administration  car 
of  the  One-Stop  Career  Ctmtor  system,  av£ 

•  Building  consensus  among  local  tra 
stakeholders  and  supporting  local  Ont--  ass 
Stop  Career  Center  planning  and  req 
development  activities  to  provide  wil 
guidance  in  the  development  of  a  One-  eli] 
Stop  system:  avc 

•  Initiating  local  site  pilot  programs  Prt 
for  testing  key  components  of  program  « 
design,  such  as  designing  and  testing  wii 
common  intake  systems  (including  om 
forms  and  records)  for  participating  • 
programs  and  determining  methods  to  ser 
integrate  program  data  bases;  • 

•  Analyzing  current  statutory,  av; 
regulatory  and  administrative  cei 
impediments  to  the  establishment  of  a  " 
One-Stop  system;  int 

•  Conducting  an  assessment  of  staff  a  c 
training  and  development  nee<ls  at  the  ser 
State  and  local  levels;  De 

•  Preparing  the  plan  required  for  twi 
submission  of  a  proposal  for  an  she 
implementation  grant.  om 

•  Outcome  of  Process.  The  proposal  vvh 
should  describe  the  progress  expected  to  ch< 
be  achieved  in  the  planning  and  inf 
development  process  at  the  end  of  the  coi 
12-month  grant  period.  It  should  wh 
include  expected  "next  steps."  l.ocai  qu^ 
participation  in  the  design  ami  tra 
operation  of  One-Stop  is  critical.  ma 
therefore  some  description  of  how  this  mi 
will  be  advanced  by  the  planning/  be 
development  phase  should  also  be  an( 
provided.  « 

•  Resources.  The  amount  and  source  ch( 
of  any  additional  resources  that  will  be  • 
devoted  to  this  planning  and  chi 
development  process  should  also  be-  no 
included  in  the  proposal.  oth 

3.  Implementation  Grants 

States,  in  conjunction  with  local  the 

communities,  seeking  implementation  < 

grants  must  provide  the  following  coi 

additional  informatiorL  on 

•  Design  of  One-Stop  Career  Center  sei 
System.  The  proposal  must  specifically  the 
address  how  its  design  of  a  One-Stop  an< 
Career  Center  system  will  achieve  the  exi 
following  four  broad  outcome  < 
objectives.  Since  this  system  is  sy; 
delivered  at  the  local  level,  the  State  vei 
plan  must  describe  the  role  of  local  art 
officials  in  designing  the  system.  Letters  < 
of  support  from  local  officials  and  of 
copies  of  any  negotiated  agreements  or  int 
other  pertinent  materials  must  be  go' 
included.  the 
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•  Identifying  and  designating  substate 
areas  for  the  One-Stop  Career  Center 
system; 

•  Identifying  or  estabiishing  broad- 
based  partnerships  among  employers, 
labor,  education.  State  and  local 
government  and  community 
organizations  to  participate  in  the 
design,  development  and  administration 
of  the  One-Stop  Career  Ctsnter  system; 

•  Building  consensus  among  local 
stakeholders  and  supporting  local  One- 
Stop  Career  Center  planning  and 
development  activities  to  provide 
guidance  in  the  development  of  a  One- 
Stop  system: 

•  Initiating  local  site  pilot  programs 
for  testing  key  components  of  program 
design,  such  as  designing  and  testing 
common  intake  systems  (including 
forms  and  records)  for  participating 
programs  and  determining  methods  to 
integrate  program  data  bases: 

•  Analyzing  current  statutory, 
regulatory  and  administrative 
impediments  to  the  establishment  of  a 
One-Stop  system; 

•  Conducting  an  assessment  of  staff 
training  and  development  nee<ls  at  the 
State  and  local  levels; 

•  Preparing  the  plan  required  for 
submission  of  a  proposal  for  an 
implementation  grant. 

•  Outcome  of  Process.  The  proposal 
should  describe  the  progress  expected  to 
be  achieved  in  the  planning  and 
development  process  at  the  end  of  the 
12-month  grant  period.  It  should 
include  expected  "next  steps."  I.ocal 
participation  in  the  design  and 
operation  of  One-Stop  is  critical, 
therefore  some  description  of  how  this 
will  be  advanced  by  the  planning/ 
development  phase  should  also  be 
provided. 

•  Resources.  The  amount  and  source 
of  any  additional  resources  that  will  he 
devoted  to  this  planning  and 
development  process  should  also  be- 
included  in  the  proposal. 

3.  Lnplementation  Grants 

States,  in  conjunction  with  local 
communities,  seeking  implementation 
grants  must  provide  the  following 
additional  informatiorL 

•  Design  of  One-Stop  Career  Center 
System.  The  proposal  must  specifically 
address  how  its  design  of  a  One-Stop 
Career  Center  system  will  achieve  the 
following  four  broad  outcome 
objectives.  Since  this  system  is 
delivered  at  the  local  level,  the  State 
plan  must  describe  the  role  of  local 
officials  in  designing  the  system.  Letters 
of  support  from  local  officials  and 
copies  of  any  negotiated  agreements  or 
other  pertinent  materials  must  be 
included. 


•  Universal.  All  population  groups 
nHi.st  have  access  to  a  broad  array  of 
serv  ices  from  a  comprehensive 
assortment  of  employment  and  training 
programs.  Basic  services  that  one-stop 
centers  would  be  expected  to  provide  to 
all  customers  include,  as  a  minimum: 
Customer-oriented  information  on 
careers,  labor  markets,  jobs  and  the 
availability  and  quality  of  education  and 
training  programs;  testing  and 
assessment;  job  openings;  hiring 
requirements  and  referrals;  assistance 
with  job  search  skills;  and.  initial 
eligibility  information  on  programs 
available  within  the  community. 
Proposals  must  describe: 

•  The  specific,  basic  services  which 
will  be  widely  available  through  the 
one-stop  centers; 

•  The  approach  to  insuring  that  these 
services  are  available  to  all  individuals: 

•  Any  other  customized  services 
available  through  the  one-stop  career 
center  system. 

•  Customer  Choice.  Customers,  both 
individuals  and  employers,  should  have 
a  choice  in  how  to  get  information,  basic 
services,  and  education/training.  The 
Department  recognizes  that  there  are 
two  aspects  to  customer  choice, which 
should  be  considered  in  designing  a 
one-stop  system.  The  first  aspect  is 
whether  customers  have  more  than  one 
choice  as  to  how  they  get  basic 
information  and  services  in  the 
community.  The  second  aspect  is 
whether  the  customer  receives  enough 
quality  information  on  education  and 
training  options  s/he  may  pursue  to 
make  an  informed  dKMce.  Proposals 
must  describe  how  customer  choice  will 
be  afforded  mthin  the  one-stop  system, 
and  must  describe: 

•  The  geographic  area  within  which 
choice  will  be  provided; 

•  Any  areas  of  the  State  in  which 
choice  in  location  of  one-stop  services  is 
not  available  or  practical  and  whether 
other  alternatives,  such  as  kiosks  and 
toll-free  lines,  will  be  used  to  provide 
some  degree  of  customer  choice  for 
these  areas: 

•  How  the  State  and  its  local 
communities  will  provide  information 
on  the  quality  of  education  and  training 
services,  particularly  in  consideration  of 
the  current  paucity  of  qualitative  data 
and  how  it  will  expand  and  evaluate  the 
extent  of  the  data. 

•  Any  proposed  financial/budgetary 
system  to  reward  the  operator(s)  or 
vendor(s)  that  provide  the  services  thfit 
are  more  attractive  to  customers. 

•  Integrated.  The  underlying  mrtion 
of  "one-stop"  is  that  there  is  an 
integration  of  programs,  services,  and 
governance  structures.  At  a  rainimuna. 
the  following  DOL-funded  programs 


must  be  included  in  the  one-stop 
system:  dislocated  worker  programs. 
Employment  Service  programs.  Veterans 
Employment  Service  programs.  Title  n 
of  JTPA.  Senior  Community  Service 
Employment  Program  under  title  V  of 
the  Older  Worker  Act.  and 
Unemployment  Insurance  programs. 
Proposals  must  describe  how  these 
programs  will  be  available  through  the 
One-Stop  system.  Additional  DOL- 
funded  programs  are  also  encouraged  to 
be  included,  e.g..  Migrant  Seasonal 
Farm  Workers,  Homeless  Training. 
Native  American  programs.  School-to- 
Work  Opportunity  programs.  Job  Corps 
and  Bureau  of  Apprenticeship  and 
Training  programs.  For  both  DOL  and 
non-DOL  funded  programs,  extra  points 
will  be  awarded  to  those  applications 
that  include  the  most  education, 
employment  and  training  programs, 
such  as  Food  Stamp  Employment  and 
Training.  JOBS,  Adult  Education. 
Vocational  Rehabilitation,  Cari  Perkins 
Act  post-secondary  programs,  student 
financial  assistance  programs  under 
Title  IV  of  the  Higher  Education  Act  and 
State  and  local  non-Federal  programs.  It 
is  also  expected  that  services  will  be 
integrated  for  the  programs  selected  and 
will  be  available  at  all  One-Stops. 
Finally,  there  should  be  some 
integration  of  governance  to  ensure 
coordination  cooperation  and  hi^- 
quality  planning  and  oversight.  Proposal 
must  describe: 

•  The  programs  which  will  be 
integrated  through  the  One-Stop  system: 

•  How  these  programs  will  be 
integrated  e.g..  exclusively  deUvered 
through  One-Stop;  delivered  through 
One-Stop  and  also  elsewhere:  not 
delivered  through  One-Stop  but 
accessible:  information  provided  only — 
including  a  desciiptioo  of  these 
services; 

•  How  flexibility  will  be  afforded  in 
designing  and  determining  integration 
of  programs  and  services  under  such 
programs  on  a  local  area  basis; 

•  State  and  local  bodies  that  will 
coordinate  these  programs  and  services, 
including  the  membership  of  these 
bodies,  tbeir  functions  and 
responsibilities  ibr  the  One-Stop  system 
and  any  other  functions  and  the  extent 
to  which  existing  entities  will 
accommodate  this  purpose; 

•  How  this  approach  specifically         i 
represents  an  enhancement  to  the 
existing  structure  for  delivery  of 
employment  and  training  services. 

•  Performance-Driven  Outcome- 
Based  Measures.  Proposal  must 
describe: 

•  The  specific  outcomes  for 
customers  to  be  achieved  by  the  One- 
Stop  system; 
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•  The  proposed 
the  performance  o 
Centers  and  to  det(  rmine 
outcomes  were  acHieved 
consequences  for 

•  Other  measure  s 
accountabihty.  inti  grity, 
performance — e.g.. 
accountability  and 
performance. 


measures  to  assess 
the  One-Stop  career 
whether  the 
and  the 
f^h'ng  to  meet  them; 
to  ensure 
,  and  high- 
financial 
program 


Note:  These  perforAiance 
replace  those  current 
Department's  grant-i 
rieasures  are  speci 
One-Stop  Career  Center 


ficilly. 
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measures  do  not 
y  in  effect  for  the 
-aid  programs.  These 
intended  for  the 
system. 


•  Implementatio  n  Plan.  The  proposal 
must  contain  a  det<  iled  plan  for 
statewide  impleme  itation  over  the 
three-year  period,  i  ncluding  a  time  line 
of  major  activities  <  nd  anticipated 
milestones.  The  sta  lewide  plan  may 
consist  of  the  strate  gy  for  building  a 
statewide  system  u  ider  joint  State-local 
agreement  together  with  a  description  of 
specific  communiti  es  which  are 
prepared  to  implen  ent  immediately. 
This  plan  must  adc  ress: 

•  Local  Implementation.  The 
proposal  must  cont  nn  the  approach  for 
phasing  in  local  im  )lementation  and 
must  address  the  fc  lowing  questions 
and  subjects: 

•  What  are  the  g(  ographic  areas  thai 
will  be  designed  as  One-Stop  system 
service  areas? 

•  What  is  the  pre  jected  timetable  for 
implementation,  by  geograpihic  area? 

•  What  process  v  rill  be  used  to 
determine  One-Sto|  i  operators? 

•  How  much  fle>  ibility  will  service 
areas  have  in  develi  iping  One-Stop 
systems  and  m  dete  rmining  appropriate 
governance  structui  es? 

•  How  will  State  local  operating 
agreements  be  deve  oped? 

•  Local  Agreeme  it.  Written 
agreements  betweer  the  State  and  the 
local  area  must  be  e  cecuted  prior  to 
implementation  of  I  ae  One- Stop  Career 
Center  system  in  a  bcal  area.  Local 
elected  officials  anc  the  chief  e.xecutive 
of  the  local  Private  ndustry  Council  or 
Councils,  where  ap  )licable,  must  be 
among  the  signatori  3s  to  the  agreement. 
A  State  plan  must  ii  iclude  copies  of 
such  agreements  foi  any  local  areas  the 
State  proposes  to  be  ^in  implementation 
in  the  first  year  of  tl  e  three-year 
implementation  per  lod. 

•  Capacity  Buildi  ng.  What  are  the 
specific  staff  develo  jment  and  training 
needs  at  the  State  aj  d  local  levels  and 
how  uill  these  neec  s  be  met?  Will  any 
technical  assistance  be  needed  from 
ETA?  If  so,  please  d  iscribe. 

•  Obstacles/Bam  -rs.  What  are  the 
obstacles  to  success  ul  implementation 
of  a  statewide  One-5  top  career  system? 


How  does  the  State  propose  to  address 
these  obstacles?  What,  if  any. 
administrative  actions  will  be  sought 
from  ETA?  In  what  areas  would  waivers 
of  Federal  law  or  regulations  be  helpful? 

•  Costs/Resources.  The  proposal  must 
provide  a  complete  budget  for 
implementation  of  the  One-Stop  system, 
including  both  Federal  and  non-Federal 
sources.  The  sources  of  funds  should  be 
clearly  identified.  Proposal  must 
specifically  identify  the  resources 
requested  under  this  grant  and  the 
activities  these  resources  will  fund. 
Costs  should  be  identified  on  an  annual 
basis  and  broken  douTi  into  broad  cost 
categories.  The  cost  plan  must  also 
address: 

.  •  The  amount  of  resources  the  State 
and  local  communities  have  already 
committed  to  building  the  One-Stop 
system. 

•  The  percentage  or  amount  of  funds 
that  will  be  reserved  for  expenditure  at 
the  State  level. 

•  The  method  of  allocating  funds  to 
the  local  level  and  for  insuring 
accountability  for  fund  management  at 
the  local  level. 

•  The  method  by  which  shared  or 
joint  costs  will  be  allocated  back  to  the 
contributing  sources. 

4.  Labor  Market  Information  Funds 


Activity 


Special  LMI  projects 

ADP  Support 

Ottier  LMI-related  activi- 
ties   


Appfoximate  staff- 
ing levels  (in  full 
time  equivalents) 


•  Discuss  the  principal  Federal,  State, 
local  and  private  funding  sources  for  the 
LMI  program. 

•  Summarize  the  major  LMI  databases 
and  their  beneficiaries  in  the  State. 

•  The  description  of  products  and 
services  should  reference  substate  or 
local  coverage,  and  indicate  whether  or 
not  these  products  and  services  are 
provided  on  a  cost-reimbursable  basis  to 
generate  revenue  for  program  costs. 

•  "Major  Customers"  can  include 
references  to  individuals,  employers, 
counselors,  planners,  local 
goveriunents.  Employment  Service 
(including  Alien  Certification  and  Tesl 
Development  customers),  JTPA  grantees, 
education  institutions,  State  legislature, 
economic  development  agency,  other 
State  agencies,  etc.). 

•  "Method  of  Conveyance  and 
Access"  should  include  references  to 
mainframe,  minicomputer  and  local 
area  network  terminal  access;  CD-ROM, 
kiosks  and  other  emerging  technology, 
etc. 


Title  and  de- 
scription of  LMI 
databases,  prod- 
ucts and  serv- 
ices 


Major  cus- 
tomers 


Method  ot 
conveyance 
and  access 


Additional  funds  are  available  to 
support  upgrading  the  State's  labor 
market  information  system  in  those 
States  which  receive  implementation 
grants.  Those  States  which  are  applying 
for  implementation  grants  and  are 
seeking  additional  resources  to  meet 
their  LMI  needs  must  supply  the 

following  information.  r.        ..      .                ,       , 

.  Provide  an  organizational  chart  *  describe  he  strengths  of  your  LN^l 

depicting  the  major  lines  of  LMI  P^^"^'"  '"  '^'^^°"  *°  ^^^  ^'"^  '"^1°^ 

authority,  responsibihty  and  categories  (customer  products  and 

production-analysis-dissemination  T^,'''^^'  ^ata  sets  delivery  systejns. 

relationships  within  the  State.  The  ^^^  organizational  structure,  and 

accompanying  narrative  should  also  ''?'^T^  \^^'^^^^^i  l^'^i^l 

describe  the  working  relationship  standards)  noting  both  Federal/State 

between  the  State  agency  and  the  State  ^'°f^'^  "P^"^^  P^'^l*^  ^^^^  ^^  ^« 

Occupational  Infoniation  CoordinaUng  ^^^^  Government  or  State 

Committee  (SOICC).  legislatures,  and  any  local  innovative 

•  Provide  approximate  State  agency  P^'l j!f ' .  •  *.      u    k                        uu 

staffing  levels  for:  •Identify  which  programs  could  be 

" replicated  or  adapted  m  other  States. 

Approximate  staff-  "^^  *^^  ^'^*^  participated  with  other 
ing  levels  (in  full  States  in  cooperative  LMI  programs  in 
time  equivalents)  the  past? 
•  Describe  the  current  problem  ateas 

and  current  funding  issues  which  affect 
your  LMI  program.  What  are  the  State's 

major  priorities  in  addressing  these 

identified  problems? 

•  From  various  source  documents 

(e.g.,  existing  State  strategic  plans  for 

information  technology.  State  Agency 

Labor  Market  Information  unit 

- operational  plans),  briefly  describe  the 


Activity 


LMI  services  to  cus- 
tonriers  

Labor  market  analysis 
and  publications 

Production  of  administra- 
tive reports  

Production  of  Labor  sta- 
tistics reports  (CES, 
LAUS,  ES  202,  etc.)  .. 

Reports  validation 


curiTMit  and  contemplated  role  of 
automation  and  technology  in  providing 
labor  market  information  and  services  to 
the  citizens  of  the  State. 

•  Provide  a  complete  budget  of 
proposed  investments  to  the  LMI 
system,  broken  down  by  major  cost 
categories,  and  identify  the  proposed 
resources  by  fund  source,  including  the 
specific  funds  being  requested  in  this 
proposal. 

Part  III — Evaluation  Criteria  For 
Award 

Offerors  are  advised  that  there  will  be 
a  two-stage  review  process  used  to 
evaluate  proposals.  Prior  to  the  formal 
review,  proposals  will  be  reviewed  to 
insure  that  all  the  information  requested 
in  this  proposal  is  provided  and 
complete.  For  offerors  seeking  planning 
and  development  grants  only,  the 
proposal  must  include  completed  part 
II.  G,  Sections  1  and  2  above.  For 
offerors  seeking  an  implementation 
grant  only,  the  proposal  must  include 
completed  Part  II,  G,  Sections.  1.  3.  and 
4  above.  Offerors  requesting 
consideration  for  both  type  grants  must 
fully  complete  Part  II.  Offerors  should 
insure  that  implementation  proposals 
are  detailed  and  specific  in  addressing 
how  the  design  for  the  One-Stop  system 
will  achieve  the  four  outcomes 
identified  in  Section  C.  Completed 
proposals  will  be  reviewed  by  a  panel 
of  experts.  Each  panelist  will  review  the 
proposals  according  to  the  rating  criteria 
listed  below.  The  panels' 
recommendations  are  advisory  in  nature 
to  help  establish  the  competitive  range. 
The  Grant  Officer  will  make  final 
awards  based  on  overall  quality, 
geographic  location  and  what  is  in  thi- 
best  interests  of  the  government. 

A.  Criteria  For  Planning  and 
Development  Grants 

1.  The  status  of  current  efforts  to 
improve  the  State/Local  employTnent 
and  training  system,  including  the 
vision  for  the  One-Stop  system.  Points 
20 

In  applying  this  criterion, 
consideration  will  be  given  to  such- 
factors  as: 

•  The  status  of  State  and  local  efforts 
to  assess  how  well  current  workforce 
development  programs  (both 
employment  and  training)  are  meeting 
the  needs  for  developing  a  skilled 
workforce; 

•  Whether  the  State  has  adopted  a 
strategic  plan  for  investing  in  workforce 
development  that  was  jointly  developed 
with  local  communities  and  other 
interest^  parties,  and,  if  so,  the  steps 
which  have  been  taken  to  implement 
the  plan: 
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curifnit  and  contemplated  role  of 
autoniation  and  technology  in  providing 
lahnr  market  information  and  services  to 
the  citizens  of  the  State. 

•  Provide  a  complete  budget  of 
proposed  investments  to  the  LMl 
system,  broken  down  by  major  cost 
categories,  and  identify  the  proposed 
resources  by  fund  source,  including  the 
specific  funds  being  requested  in  this 
proposal. 

Part  III — Evaluation  Criteria  For 
Award 

Offerors  are  advised  that  there  will  be 
a  two-stage  review  process  used  to 
evaluate  proposals.  Prior  to  the  formal 
review,  proposals  will  be  reviewed  to 
insure  that  all  the  information  requested 
in  this  proposal  is  provided  and 
complete.  For  offerors  seeking  planning 
and  development  grants  only,  the 
proposal  must  include  completed  part 
11.  G,  Sections  1  and  2  above.  For 
offerors  seeking  an  implementation 
grant  only,  the  proposal  must  include 
completed  Part  II,  G.  Sections.  1.  3.  and 
4  above.  Offerors  requesting 
consideration  for  both  type  grants  must 
fully  complete  Part  II.  Offerors  should 
insure  that  implementation  proposals 
are  detailed  and  specific  in  addressing 
how  the  design  for  the  One-Stop  system 
will  achieve  the  four  outcomes 
identified  in  Section  C.  Completed 
proposals  will  be  reviewed  by  a  panel 
of  experts.  Each  panelist  will  review  the 
proposals  according  to  the  rating  criteria 
listed  below.  The  panels' 
recommendations  are  advisor}-  in  nature 
to  help  establish  the  competitive  range. 
The  Grant  Officer  will  make  final 
awards  based  on  overall  quality, 
geographic  location  and  what  is  in  the 
best  interests  of  the  government. 

A.  Criteria  For  Planning  and 
Development  Grants 

1.  The  status  of  current  efforts  to 
improve  the  State/Local  employnnent 
and  training  system,  including  the 
vision  for  the  One-Stop  system.  Points 
20 

In  applying  this  criterion, 
consideration  will  be  given  to  such- 
factors  as: 

•  The  status  of  State  and  local  efforts 
to  assess  how  vvell  current  workforce 
development  programs  (both 
employment  and  training)  are  meeting 
the  needs  for  developing  a  skilled 
workforce; 

•  Whether  the  State  has  adopted  a 
strategic  plan  for  investing  in  workforce 
development  that  was  jointly  developed 
with  local  communities  and  other 
interestisd  parties,  and,  if  so.  the  steps 
which  have  been  taken  to  implement 
the  plcm: 


•  How  well  the  version  of  an 
integrated  delivery  system  for  delivery 
of  education,  employment, 
unemployment  and  job  training  services 
incorporates  the  four  broad  outcomes 
identified  in  Part  I. 

2.  The  State's  approach  to  planning 
and  development.  Point  30 

In  applying  this  criterion, 
consideration  will  be  given  to  such 
factors  as: 

•  Whether  the  planned  activities  will 
likely  prepare  the  State  and  local 
communities  to  implement  a  One-Stop 
system: 

•  Whether  the  State's  plan  is  likely  to 
lead  to  a  broad  consensus  across  local 
areas  as  to  the  design  and 
implementation  of  a  One-Stop  system: 

•  Whether  the  planned  activities  will 
fully  utilize  and  expemd  the  existing 
LMI  system  to  support  the  One-Stop 
system; 

•  Whether  the  planning  process  is 
likely  to  lead  to  the  identification  of 
barriers  to  implementation  and 
recommended  actions  to  overcome  these 
barriers; 

•  Whether  the  timetable  of  activities 
is  realistic  to  the  tasks. 

3.  The  State's  ability  to  integrate 
diverse  programs,  agencies, 
organizations  and  individuals  at  the 
State  and  local  levels.  Points  30 

In  applying  this  criterion, 
consideration  will  be  given  to  such 
factors  as: 

•  The  extent  to  which  a  broad  array 
of  State  and  local  agencies  participated 
in  the  development  of  this  application: 

•  Other  related  actions  by  State  and 
local  education  and  employment  and 
training  agencies  to  coordinate  and 
integrate  program  activities  in  order  to 
reduce  duplication  of  effort  and  to 
provide  better  service  to  the  customer: 

•  The  numbers  and  purposes  of  local 
agreements  that  akeady  exist  among 
education,  employment  and  training 
providers. 

4.  The  commitment  to  the  planning 
and  development  effort.  Points  20 

In  applying  this  criterion, 
consideration  will  be  given  to: 

•  The  level  of  resources  the  State  and 
local  communities  have  already 
committed  to  improving  the  delivery  of 
program  service  through  the  One-Stop 
concept; 

•  Tne  level  and  source  of  resoiuces 
they  intend  to  commit  to  the  planning 
and  development  process,  and  whether 
the  level  of  resources  is  adequate  to 
support  the  activities  proposed. 

B.  Criteria  for  Implementation  Grants 

1.  The  quality  of  the  design  of  the 
One-Stop  system.  Points  30 

In  applying  this  criterion, 
consideration  will  be  given  to  the 


following  factors  that  relate  to  the  four 
broad  outcomes  to  be  achieved: 

•  Whether  the  proposal  clearly 
identifies  the  One-Stop  system's 
customers  and  ensures  services 
available  to  customers  are 
comprehensive  and  accessible: 

•  The  basis  for  designation  of  serv  ice 
delivery  areas  and  how  the  service  area 
relates  to  the  local  labor  market; 

•  The  extent  to  which  customers  will 
have  choice  in  the  location  and  method 
of  access  of  information; 

•  Whether  the  State  has  a  lal»or 
market  information  system  which  will 
provide  the  quality  and  accessibility  ot 
information  needed  to  support  the  One- 
Stop  system;  and. 

•  What  planned  improvements  will 
be  made  to  the  labor  market  information 
system  to  further  support  the  One-Stop 
system  being  proposed; 

•  Whether  the  State  governing  body 
includes  agencies  that  represent  a 
comprehensive  array  of  State  and 
Federal  education,  employment, 
unemployment  and  job  training 
programs  and  this  entity's  role  in 
strategic  planning  and  oversight  ot 
programs  and  the  One-Stop  system. 

•  The  extent  to  which  local  officials 
participated  in  the  design  of  the  One- 
Stop  system; 

•  Whether  the  local  governing  tiody 
represents  the  community,  includes 
appropriate  business  representatives 
and  represents  a  broad  array  of 
education,  employment  and  training 
programs; 

•  Whether  the  members  of  the  local 
boards  are  among  the  community 
leaders; 

•  Whether  the  plan  proposes  clear 
outcome  measures; 

•  Whether  the  system  proposed  to 
measure  performance  is  customer- 
focused  and  insures  accountability  for 
program  performance; 

•  Whether  the  system  design  will 
likely  result  in  the  provision  of  quality 
services  to  all  customers — i.e.. 
individuals  and  employers. 

2.  The  size  and  number  of  programs 
included,  the  level  and  type  of  services 
provided,  and  how  the  services  are 
delivered.  Points  30 

In  evaluating  this  criterion,  factors 
under  consideration  include: 

•  The  number  of  Federal,  State  and 
local  education,  unemployment. 
emplojTnent.  training  and  other 
programs  included  in  the  One-Stop 
system; 

•  The  specific  services  provided  by 
all  One-Stops; 

•  The  extent  to  which  services  are 
deUvered  directly  to  customers;  and, 

•  The  extent  to  which  these  services 
will  enable  customers  to  make  an 
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informed  choice  abo^t  employment  and 
job  training  opportunities. 

3.  The  feasioility  aad  soundness  of 
the  implementation  plan.  Points  30 

In  evaluating  this  criterion,  factors 
under  consideration  Include: 

•  Whether  the  tim0  line  is 
appropriate  to  the  tas|cs  to  the 
undertaken; 

•  The  progress  the 
have  already  made  in  i 


State  and  locals 
implementation; 


Whether  staff  development  and 
training  needs  are  ful  y  considered; 

•  The  extent  to  whi  ch  the  proposal 
takes  advantage  of  te(iinology; 

•  The  number  of  si|es  (ana 
representative  population)  which  are 
ready  to  implement  ia  the  first  year; 

•  The  degree  of  peuticipation  iii  the 
development  and  implementation  of  the 
system  by'local  officii  Is; 

•  Whether  the  agre(  (ment  between  the 
State  and  the  local  arc  as  supports 
successful  implement  ition  and 
operation  of  the  systei  a; 

•  The  approach  to  i  dentifying  and 
overcoming  barriers  td  implementation. 

4.  The  value  added  :o  the  Federal 
resource  investment,   'oints  10 

In  evaluating  this  criterion,  factors 
under  consideration  include: 

•  The  amount  and  <  ources  of 
resources  the  State/Lo  cals  have  already 
invested  in  a  One-Sto  »  system; 

•  The  amount  and  <  ources  of 
resources  the  State  an  I/or  Locals 


propose  to  invest  over  the  three-year 
implementation  period; 

•  The  specific  uses  of  the  Federal 
funds  and  how  these  fimds  enables  the 
State  to  expand  or  enhance  its  current 
efforts  or  to  test  new  approaches; 

•  Estimates  regarding  cost  savings 
from  administrative  savings  and  other 
efficiencies  together  with  the  estimate  of 
increases  in  quantity /quality  of  direct 
services  to  customers  projected  by  the 
savings  realized; 

•  Flans  on  how  this  investment  will 
leverage  other  resources  to  build  a 
system  which  will  accommodate  future 
program  integration. 

Part  IV— Meetings 

ETA  plans  to  hold  one  meeting  with 
the  States  which  receive  planning  and 
development  grants  during  the  12- 
month  grant  period.  For  implementation 
States,  ETA  plans  to  hold  meetings 
approximately  every  six  months 
throughout  the  duration  of  the 
implementation  period.  These  meetings 
will  be  used  to  assess  progress,  identify 
issues,  share  information  among  States 
and  provide  technical  assistance  to  the 
State  and  its  local  entities. 

Part  V — Reporting  Requirements 

•  Quarterly  financial  reports  as 
required  by  the  grant  award  documents. 

•  Quarterly  narrative  progress  reports; 


•  A  narrative  progress  report  at  the 
conclusion  of  the  grant  period  for  "both 
implementation  and  development 
grants;,  and  for  developmental  grants,  a 
plan  for  the  comprehensive  statewide 
One-Stop  Career  Center  system  at  the 
end  of  the  development  period. 

•  Implementation  States  will  be 
expected  to  provide  such  additional 
information  as  is  needed  so  that  these 
States  an  local  commimities'  efforts, 
successes  and  problems  will  help 
inform  implementation  efforts  in  other 
States.  In  this  connection,  ETA  expects 
to  conduct  an  independent  evaluation  of 
all  One-Stop  implementation  States  and 
States  will  be  expected  to  cooperate 
fully  with  the  evaluator.  ETA  also 
expects  to  provide  technical  assistance 
to  assist  States  with  their 
implementation  efforts. 

Dated:  July  11. 1994. 

Janice  E.Perry, 

Grant  Officer,  Division  of  Acquisition  and 
Assistance. 
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A.  SF-424,  Application  for  Federal 
Assistance 

B.  Budget  Infoiroation 
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BUDGET    INFORM ATTDN 

SECTION  A   -  Budget  Summsury  by  Categories 


Perst>nnel 


2.     Frin^re  Benefits   (Rate       \) 


3.      Travel 


\4,     Equifaent 


5.      Supplies 


6.      Contractual 


7.     Othez 


\a.      Totall    Direct  Cost 
(Lines  1   through  7) 


Indinsct  Cost    (Rate         \) 


20.  Training  Cost /Stipends 


\ll.    TOTAL 


(Lines  8  through  10) 


Funds  Requested 


SECTION  B   j-  Cost  Sharing/  Match  Summary   (if  appropriate) 

(A)  (B) 


1 .    Cash  Contribution 


2.   In-Kinc    Contribution 


3.    TOTAL 
(Rate 


NOTE'. 


Cost  Sharing  /  Match 
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I se  Column  A  to  record  funds  requested  for  the  initial  period  of 
performance    (i.e.   12  months,    18  months,   etc.);  Column  B  to  record 
Ranges  to  Column  A  (i.e,  requests  for  additional  funds  or  line 
Item  changes,-  and  Column  C  to  record  the  totals    (A  plus  B)  . 
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Instructions  for  Budget  Information 

Section  A^-Budget  Summary  by 
Categories 

1 .  Personnel:  Show  salaries  to  be  paid 
for  project  personnel.    , 

2.  Fringe  Benefits:  Indicate  the  rate 
and  amount  of  fringe  benefits. 

3.  Tra vey.- Indicate  the  amount 
requested  for  staff  travel.  Include  funds 
to  cover  at  least  one  trip  to  Washington, 
DC  for  project  director  or  designee. 

4.  Equipment:  Indicate  the  cost  of 
non-expendable  personal  property  that 
has  a  useful  life  of  more  than  one  year 
with  a  per  unit  cost  of  $5,000  or  more. 

5.  Supplies:  Include  the  cost  of 
consumable  supplies  and  materials  to  be 
used  during  the  project  period. 

6.  Contractual:  Show  the  amount  to 
be  used  for  (1)  procurement  contracts 
{except  those  which  belong  on  other 
lines  such  as  supplies  and  equipment); 
and  (2)  sub-contracts/grants. 

7.  Other:  Indicate  all  direct  costs  not 
clearly  covered  bylines  1  through  6 
above,  including  consultants. 

8.  Total,  Direct  Costs:  Add  lines  1 
through  7, 

9.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs.  Please  include 
a  copy  of  your  negotiated  Indirect  Cost 
Agreement. 

10.  Training/ Stipend  Cost:  (If 
allowable) 

1 1 .  Total  Federal  funds  Requested: 
Show  total  of  lines  8  through  10. 

Section  B — Cost  Sharing/Matching 
Summary 

Indicate  the  actual  rate  and  amount  of 
cost  sharing/matching  when  there  is  a 
cost  sharing/matching  requirement. 
Also  include  percentage  of  total  project 
cost  and  indicate  source  of  cost  sharing/ 
matching  funds,  i.e.  other  Federal 
source  or  other  Non-Federal  source. 

Note:  Please  include  a  detailed  cost- 
analysis.ofeaeh  line  item. 

[PR  Doc.  94-17272  Filed  7-14-94;  8:45  am] 
BH.UNG  CODE  4510-30-^ 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
^accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
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Instructions  for  Budget  Information 

Section  A^-Budget  Summary  by 
Categories 

1 .  Personnel:  Show  salaries  to  be  paid 
for  project  personnel.    . 

2.  Fringe  Benefits:  Indicate  the  rate 
and  amount  of  fringe  benefits. 

3.  Travel:  Indicate  the  amount 
requested  for  staff  travel.  Include  funds 
to  cover  at  least  one  trip  to  Washington, 
DC  for  project  director  or  designee. 

4.  Equipment:  Indicate  the  cost  of 
non-expendable  personal  property  that 
has  a  useful  life  of  more  than  one  year 
with  a  per  unit  cost  of  $5,000  or  more. 

5.  Supplies:  Include  the  cost  of 
consumable  supplies  and  materials  to  be 
used  during  the  project  period. 

6.  Contractual:  Show  the  amount  to 
be  used  for  (1)  procurement  contracts 
(except  those  which  belong  on  other 
lines  such  as  supplies  and  equipment); 
and  (2)  sub-contracts/grants. 

7.  Other:  Indicate  all  direct  costs  not 
clearly  covered  bylines  1  through  6 
above,  including  consultants. 

8.  Total,  Direct  Costs:  Add  lines  1 
through  7, 

9.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs.  Please  include 
a  copy  of  your  negotiated  Indirect  Cost 
Agreement. 

10.  Training/Stipend  Cost:  (If 
allowable) 

1 1 .  Total  Federal  funds  Requested: 
Show  total  of  lines  8  through  10. 

Section  B — Cost  Sharing/Matching 
Summary 

Indicate  the  actual  rate  and  amount  of 
cost  sharing/matching  when  there  is  a 
cost  sharing/matching  requirement. 
Also  include  percentage  of  total  project 
cost  and  indicate  source  of  cost  sharing/ 
matching  funds,  i.e.  other  Federal 
source  or  other  Non-Federal  source. 

Note:  Please  include  a  detailed  cost- 
analysis.of  each  line  item. 

[PR  Doc.  94-17272  Filed  7-14-94:  8:45  am] 

BU.UNG  CODE  4510-30-M 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
^accordance  with  appUcable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 


fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  clasises  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 . 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubhc 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 


Any  person,  organization,  or 
-governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self-explanator 
forms  for  the  purpose  of  submitting  this 
data  may  be  obtained  by  writing  to  the 
U.S.  Department  of  Labor,  Employment 
Standards  Administration,  Wage  and 
Hour  Division,  Division  of  Wage 
Determinations,  200  Constitution 
Avenue,  NW,  room  S-3014, 
Washington,  DC.  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Ofiice 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  V 

Iowa 

IA940075  (Jul.  I'S.  1994) 
Iowa 

IA940076  (Jul.  15.1994) 
Oklahoma 

OK940027(Jul.  15.  1994) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document     ■ 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Voliune  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 
NJ940062  (Feb.  11, 1994) 
NJ940003  (Feb.  11. 1994) 

Volume  II 

Pennsvlvania 
PA940005  (Feb.  11.1994) 
PA940O012  (Feb.  11,  1994) 
PA9400017  (Feb.  11,  1994) 
PA9400018  (Feb.  11,  1994) 
PA9400019  (Feb.  11.  1994) 
PA9400023  (Feb.  11,  1994) 
PA9400042  (Feb.  11,  1994) 

Volume  in 

Tennessee 
TN940040  (Feb.  11.  1994) 

Volume  IV 

Wisconsin 
WI940001  (Feb.  11.  1994) 
WI940007  (Feb.  11.  1994) 

Volume'  V 

Iowa 
1A940006  (Feb.  11, 1994) 
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IA940042  (Feb.  11.^994) 
Texas 
TX940009  (Feb  IV  19941 
TX9400010  (Feb.  1 1 ,  1994) 
TXW40O54  (Feb.  11, 1994) 
TX940081  (Feb.  n.h994) 

Volume  VI 

California 

CA940004  (Feb.  1 1 .  1994t 

Colorado 
CX)940001  (Feb.  11. 19941 
CO940005  (Feb.  11. 19941 
CO940006  (Feb.  11. 1994) 
CX)940007  (Feb.  11. 1994) 
CC)940008  (Feb.  11.  1994) 
.CO940009  (Feb.  11,h994) 

General  Wage  Detehnination 
Publication 


lj  ible  I 


General  wage  det 
under  the  Davis-Baiion 
including  those  I 
found  in  the  Govenlment 
(GPO)  document  en : 
Determinations  Issiied 
Bacon  And  Related 
publication  is  avai 
Regional  Government 
Libraries  and  many 
Government  Deposit 
the  country.  Subscr  pt 
purchased  from:  Supen 
Documents,  U.S. 
Office.  Washington 
783-3238. 

When  ordering  s 
,sure  to  specify  the 
since  subscriptions 
any  or  aH  of  the  six 
arranged  by  State.  Siibsc 
an  annual  edition  (i 
February)  which  i 
general  wage  deteniinat 
States  covered  by 
Throughout  the  renlai 
regular  weekly  u 
distributed  to  subsc ' 
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Signed  at  Washington.  DC  This  8th  Dny  of 
July  1994. 

Alan  L.  Moss, 

Director.  Division  of  ivbgi 
IFR  Doc.  94-16993  Fil 
8ILUNG  CODE  4510-27-M 


le  Determinations. 
d  7-14-94:  8:45  ami 


LEGAL  SERVICES  pORPORATION 

Grant  Award  for  Legal  Services  State 
Support  in  the  Repiiblic  of  the  Marshall 
Islands,  the  Federated  States  of 
Micronesia,  the  Republic  of  Palau,  and 
the  Commonwealtti  of  the  Northern 
Mariana  Islands 


agency:  Legal  Serv 
ACTION:  Announcenient 
award  grants. 


i:es  Corporation, 
of  intention  to 


summary:  The  Lega 
Corporation  hereby 
intent  inn  to  award  { 


Ser\ices 
mnounces  its 
one-time. 


nonrecurring  grant  to  the  Micronesian 
Legal  Services  Corporation  for  the 
purpose  of  planning  for  state  support 
activities  in  its  service  area.  The 
Corporation  plans  to  award  a  grant  in 
the  amount  of  $20,000. 

The  one-time  grant  will  be  awarded 
pursuant  to  authority  conferred  by 
sectron  1006(a)(3)  of  the  Legal  Services 
Corporation  Act  of  1974.  as  amended. 
This  public  notice  is  issued  with  a 
request  for  comments  and 
recommendations  within  a  period  of 
.  thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  The  grant 
award  will  not  become  effective  and 
grant  funds  will  not  be  distributed  prior 
to  expiration  of  this  30-day  period. 
DATES:  All  comments  and 
recommendations  must  be  received  by  .S 
pm  on  or  before  August  15,  1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Program  Servictjs.  Legal 
Services  Corporation.  750  First  Street. 
NE..  11th  Floor.  Washington,  DC  20002- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Doriot,  Office  of  Program 
Services.  (202)  336-8R25. 
SUPPLEMENTARY  INFORMATION:  The  Legal 
Services  Corporation  is  the  national 
organization  charged  with  administering 
federal  hinds  provided  for  civil  legal 
service  to  the  poor.  The  program  is  a 
recipient  of  LSC  funding  for  providing 
direct  legal  services  to  their  ser\'ice  area. 
The  amount  of  the  1994  state  support 
planning  grant  is  consistent  with  the 
1994  LSC  Appropriations  Act. 

Dated:  luly  12.  1994 
Leslie  Q.  Russell. 

Assistant  to  the  Director.  Office  ofProfinim 
Seri-ices. 
|FK  Doc.  94-17266  Filed  7-14-94:  8:45  ami 

BILUNG  CODE  7050-01 -P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Challenge  and  Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Museum  Challenge  Section),  the 
National  Council  on  the  Arts  will  be 
held  on  August  1-2, 1994.  This  meeting 
will  be  held  from  9  a.m.  to  5:30  p.m.. 
in  room  714.  at  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  10  a.m.  on 


August  1.  1994  for  opening  remarks  and 
welcome. 

The  remaining  portions  of  this 
meeting  from  10  a.m.  to  5:30  p.m.  on 
August  1, 1994  and  from  9  a.m.  to  5:30 
p.m.  on  August  2, 1994  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  tlie  Chainnan  of 
February  8,  1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings.  Dr 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations  • 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1  llMt 
Pennsylvania  Avenue,  NW., 
Washington,  IX:  20506,  202/6H2-5532. 
T\'Y  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington.  DC  20506,  or  call 
202/682-5439. 

Dated:  liiiy  11.1994.  \ 

Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations.  \'iitidnat 
Endon-ment  for  the  Arts. 
IFR  Doc.  94-17199  Filed  7-14-94;  8:45  ami 
BILLING  CODE  7M7-01-M 


Challenge  and  Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  Section  10(a)(2)  ot  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel  (Folk 
and  Traditional  Arts  Challenge  Section) 
to  the  National  Council  on  the  Arts  will 
meet  on  August  9. 1994.  The  panel  will 
meet  from  10:00  a.m.  to  4:00  p.m.  This 
meeting  will  be  held  in  Room  M-14.  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  .\rts  and  the 


Federal  Register  / 


Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  of  section  552b  of 
Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Advisory  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)_ 682-5439, 

Dated:  July  11,  1994. 
Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 

Endowment  for  the  Arts. 

IFR  Doc.  94-17200  Filed  7-14-94;  8:45  am) 

BILUNG  CODE  7S37-01-M 


Presenting  and  Commissioning 
Advisory  Panel  (Music  Presenters  A 
Section);  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Presenting 
and  Commissioning  Advisory  Panel 
(Music  Presenters  A  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  July  26-29,  1994.  The  panel 
will  meet  from  9  a.m.  to  6  p.m.  on  July 
26,  from  8:30  a.m.  to  6  p.m.  on  July  27 
and  28,  from  8:30  a.m.  to  5:30  p.m.  on 
July  29,  in  Room  730,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  8:30  a.m.  to  9  a.m.  on 
July  27-29  for  a  guidelines  discussion 
and  from  3:30  p.m.  to  5:30  p.m.  on  July 
29  for  a  policy  discussion  and 
guidelines  review. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  6  p.m.  on  July 
26-29  and  from  9  a.m.  to  3:30  p.m.  on 
July  29  are  for  the  purpose  of  Panel 
•review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4)(6)and  (9)(B)  of  section 
552b  of  Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  tiiereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 


Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  of  section  552b  of 
Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Advisory  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington. 
D.C.  20506,  or  call  (202)^682-5439. 

Dated:  July  11. 1994. 
Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 

Endowment  for  the  Arts. 

|FR  Doc.  94-17200  Filed  7-14-94;  8:45  am) 
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Presenting  and  Commissioning 
Advisory  Panel  (Music  Presenters  A 
Section);  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Presenting 
and  Commissioning  Advisory  Panel 
(Music  Presenters  A  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  July  26-29,  1994.  The  panel 
will  meet  from  9  a.m.  to  6  p.m.  on  July 
26,  from  8:30  a.m.  to  6  p.m.  on  July  27 
and  28,  from  8:30  a.m.  to  5:30  p.m.  on 
July  29,  in  Room  730,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  8:30  a.m.  to  9  a.m.  on 
July  27-29  for  a  guidelines  discussion 
and  from  3:30  p.m.  to  5:30  p.m.  on  July 
29  for  a  policy  discussion  and 
guidelines  review. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  6  p.m.  on  July 
26-29  and  from  9  a.m.  to  3:30  p.m.  on 
July  29  are  for  the  purpose  of  Panel 
•review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4)(6)  and  (9)(B)  of  section 
552b  of  Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 


the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  lea.st  seven  <7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Committee^ 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  July  11.  1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

IFR  Doc.  94-17198  Filed  7-14-94:  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 
Notice  of  Conference 

The  National  Science  Foundation's 
(NSF)  Directorate  for  Education  and 
Human  Resources  (EHR)  will  host  its 
Third  Annual  Conference,  "Diversity  in 
the  Scientific  and  Technological 
Workforce"  on  September  29-October  1, 
1994,  at  the  Omni  Shoreham  Hotel, 
2500  Calvert  Street.  NW.,  Washington. 
DC  20008.  The  hours  of  the  Conference 
are:  September  29.  from  6  p.m.  until 
8:30  p.m.;  September  30.  from  8  a.m. 
until  9  p.m..  and  October  1.  from  8:30 
a.m.  until  7  p.m. 

This  event  represents  a  continuation 
of  last  year's  conference  which  focused 
on  major  issues  related  to  minority 
education,  along  with  an  update  on 
efforts  implemented  in  the  last  year  and 
results  to  date.  Planned  activities 
include  presentation  of  the  updated 
NSF  Action  Plan  for  the  increased 
participation  of  minorities  in  science, 
engineering  and  mathematics  (SEM) 
fields,  presentations  by  national  leaders 
in  SEM  education,  student  presentations 
of  research  findings  in  poster  and  panel 
settings,  and  workshops  on  NSF 
research  and  education  programs. 

The  conference  will  not  operate  as  an 
advisory  committee.  It  will  be  open  to 
the  public.  Participants  will  include 
persons  representing  the  heads  of 
national  associations,  education, 
science,  mathematics  and  engineering 
practitioners,  and  Federal  and  state 
government  officials. 

For  additional  information,  contact 
Dr.  Ehnima  C.  Johnson,  Staff  Associate, 
Office  of  the  Assistant  Director  for 
Education  &  Hyman  Resources,  Room 


805,  4201  Wilson  Boulevard,  Arlington. 
VA  22230,  (703)  306-1604. 

Dated:  July  7,  1994.  "    i 

Dr.  Roosevelt  Calbert.  j 

Division  Director,  Human  Resource  '  | 
Development. 

IFR  Doc.  94-17143  Filed  7-14-94;  8:45  amj 
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Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Engineering  Education  and  Centers  (#173). 

Date  and  Time:  August  2-4  1994;  9:00 
AM-5:00  PM. 

Place:  Rooms  360.  390.  NSF.  4201  Wilson 
Blvd..  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Frederick  Betz, 
Division  of  Engineering  Education  &  Centers, 
(703)  306-1381.  and  Dr.  Michael  Crowley. 
Division  of  Design.  Manufacture,  and 
Industrial  Innovation,  (703)  306-1391. 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  222330. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Management  of  Technological  Innovation 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the' 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  July  11,1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-17142  Filed  7-14-94:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
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and  Budget  (OMB)  f(  r  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection: 

•  DOE/NRC  Form  742— Material 
Balance  Report,  and  'JUREG/BR-0007. 
instructions  for  com]  fleting  Forms  742 
and  742C. 

•  DOE/NRC  Form  742C— Physical 
Inventory  Listing. 

3.  The  form  numb<  r  if  applicable: 
Same  as  item  2  abov« . 

4.  How  often  the  c(  Uection  is 
required:  Semiannua  ly  for  affected 
special  nuclear  mate  ial  licensees.    ' 
Annually  for  affectec  source  material 
licensees.  As  specified  in  Facility 
Attachments  for  licensees  reporting 
under  10  CFR  Part  7t . 

5.  Who  will  be  reqi  lired  or  asked  to 
report:  Persons  licenj  ed  to  possess 
speciHed  quantities  c  f  special  nuclear 
material  or  source  m<  terial. 

6.  An  estimate  of  tl  le  number  of 
responses: 

•  DOE/NRC  Form  ^42:  600. 

•  DOE/NRC  Form  ^42C:  240. 

7.  An  estimate  of  tl  e  total  number  of 
hours  needed  annual  y  to  complete  the 
requirement  or  reque  it: 

•  DOE/NRC  Form  ^42:  Forty-five 
minutes  per  response .  for  a  total  of  450 
hours  annually. 

•  DOE/NRC  Form  ^42C:  Si.x  hours  per 
response,  for  a  total  c  f  1.440  hours 
annually. 

8.  An  indication  of  whether  Section 
3504(h).  Public  Law  !  16-511  applies:  Not 
applicable. 

9.  Abstract:  Each  li  rensee  authorized 
to  possess  special  nu  :lear  material 
totalling  more  than  3  >0  grams  of 
contained  uranium-2  J5.  uranium-233. 
or  plutonium,  or  any  combination 
thereof,  and  any  licei  see  authorized  to 
possess  1.000  kilogra  ns  of  source 
material,  is  required  I  o  submit  DOE/ 
NRC  Form  742.  Read  or  licensees 
required  to  submit  D<  )E/NRC  Form  742. 
and  facilities  subject  o  10  CFR  Part  75. 
are  required  to  submi  I  DOE/NRC  Form 
742C.  The  informatio  n  is  used  by  NRC 
to  fuinU  its  responsib  ilities  as  a 
participant  in  the  US  IAEA  Safeguards 
Agreement  and  bilate  ral  agreements 
with  .Australia  and  Q  nada.  and  to 
satisfy  its  domestic  si  feguards 
responsibilities. 

Copies  of  the  subm  ttal  may  be 
inspected  or  obtainec  for  a  fee  from  the 
NRC  Pubhc  Documei  t  Room.  2120  L 
Street.  N.VV.  (Lower  Level),  Washington. 
DC. 

Comments  and  que  stions  may  btt 
difected  by  mail  to  tl  f^  OMB  reviewer 


Troy  Hillier,  Office  of  Information  and 
Regulatory  Affairs  (3150-0004.  3150- 
0058).  NEOB-10202.  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  officer  is  Brenda 
Jo.  Shelton.  (301)  415-7232. 

Dated  at  Rockville.  Man'land.  this  7th  dav 
of  July  1994. 

For  the  Nuclear  Regalator>'  Commission. 

Gerald  F.  Cranford, 

Designated  Senior  Official  for  Infomiotion 
Resources  Management. 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budoet  Review 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulator)- 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new.  revision. 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  ISO- 
Exemptions  and  Continued  Regulatory 
Authority  in  Agreement  States  and  in 
Offshore  Waters  Under  Section  274 

3.  The  form  number  if  applicable:  Not 
applicable.  " 

4.  How  often  the  collection  is 
required:  Reports  are  required  as 
occasioned  by  the  occurrence  of 
specified  events,  such  as  the  receipt  or 
transfer  of  licensed  radioactive  material, 
or  actual  or  attempted  theft  of  licensed 
material.  An  annual  statement  of  source 
material  inventor)'  is  required  of  certain 
licensees. 

5.  Who  will  be  required  or  asked  to 
report:  Agreement  State  licensees 
authorized  to  possess  source  or  special 
nuclear  material  at  certain  types  of 
facilities,  or  at  any  one  time  and 
location  in  greater  than  specified 
amounts. 

6.  An  estimate  of  the  number  of 
responses:  63. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  2.38  hours  per 
response,  for  a  total  of  150  hours 
annually. 

8.  An  indication  of  whether  Section 
3504(h).  Pub.  L.  96-511  applies:  Not 
applicable 


9.  Abstract:  10  CFR  Part  150  provides 
certain  exemptions  from  NRC 
regulations  for  persons  in  Agreement 
States.  Part  150  also  defines  activities  iiv 
Agreement  States  over  which  NRC 
regulatory  authority  continues, 
including  certain  information  collection 
requirements.  The  information  is 
needed  to  permit  NRC  to  make  reports 
to  other  governments  and  the 
International  Atomic  Energy  Agency  in 
accordance  with  international 
agreements.  The  information  is  also 
used  to  carrj'  out  NRC's  safeguards  and 
inspection  programs. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  N.W.  (Lower  Level).  Washington. 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Trov  Hillier,  Office  of  Information  and 
Regulatory  Affairs  (3150-0032).  NTiOB- 
10202.  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

Comments  may  also  be  comrauriicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  officer  is  Brenda 
Jo.  Shelton.  (301)  415-7232. 

Dated  at  Rockville.  Marsland.  this  7th  da\ 
oT  July  1994. 

For  the  Nuclear  Regulatory  Qmimission. 
Gerald  F.  Cranford. 

Designated  Senior  Official  for  Information 

Resources  Management. 

[FR  Doc.  94-17205  Filed  7-14-94;  8:45  am! 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Identification  of  Priority  Practices; 
Request  For  Public  Comment 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  written  submissions 
from  the  public  on  practices  that  should 
be  considered  with  respect  to 
identification  of  priority  foreign  country 
practices  under  Executive  Order  12901 
of  March  3,  1994  (59  FR  10727). 

SUMMARY:  Executive  Order  12901 
requires  the  United  States  Trade 
Representative  (USTR)  to  review  United 
States  trade  expansion  priorities  and  to^ 
identify  priority  foreign  country- 
practices,  the  elimination  of  which  is 
likely  to  have  the  most  significant 
potential  to  increase  United  States 
exports,  either  directly  or  through  the 
establishment  of  »  beneficial  precedent. 
USTR  is  requesting  written  submissions 
from  the  public  concerning  foreign 
countries'  practices  that  should  be 


considered  by  the  USTR  for  this 
purpose. 

DATES:  Submissions  must  be  received  on 
or  before  12:00  noon  on  Friday,  August 
5,1994. 

ADDRESS:  600  17th  Street,  NW. 
Washington.  DC.  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irving  Williamson,  Deputy  General 
Counsel.  Office  of  the  United  States 
Trade  Representative,  (202)  395-3150. 
SUPPLEMENTARY  INFORMATION:  Section  1 
of  E.O.  12901  requires  the  USTR,  no 
later  than  September  30,  1994,  to  review 
United  States  trade  expansion  priorities 
and  identify  foreign  country  practices, 
the  elimination  of  which  is  likely  to 
have  the  most  significant  potential  to 
increase  United  States  exports,  either 
directly  or  through  the  estabfishment  of 
a  beneficial  precedent.  A  report  on  the 
practices  identified  must  be  submitted  - 
to  the  Committee  on  Finance  of  the 
Senate  and  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives, 
and  published  in  the  Federal  Register. 
Section  2  of  E.O.  12091  requires  the 
Trade  Representative  to  initiate 
investigations  under  section  302(b)(1)  of 
the  Trade  Act  of  1974  as  amended  (19 
U.S.C.  2412(b)(1)),  no  later  than  October 
21,  1994,  with  respect  to  all  of  the 
foreign  country  practices  so  identified 

Requirements  for  Submissions 

USTR  invites  submissions  on  foreign 
country  practices  that  should  be 
considered  for  identification  under  E.O. 
12901.  Submissions  should  indicate 
whether  the  foreign  practice  at  issue 
was  identified  in  the  1994  National 
Trade  Estimate  (NTE)  Report  published 
in  April  1994  by  USTR  (GPO  1994-366- 
989/10218),  and  if  so,  should  cite  the 
page  number(s)  where  it  appears  in  the 
NTE  and  provide  any  additional 
information  considered  relevant.  If  the 
foreign  practice  was  not  identified  in 
the  1994  NTE  Report,  submissions 
should  (1)  include  information  on  the 
nature  and  significance  of  the  foreign 
practice;  (2)  identify  the  United  States 
product,  service,  intellectual  property 
right,  or  foreign  direct  investment 
matter  which  is  affected  by  it;  and  (3) 
provide  any  other  information 
considered  relevant.  Such  information 
may  include  information  on  the  trade 
agreements  to  which  a  foreign  country 
is  a  party  and  its  compliance  with  those 
agreements;  the  medium-  and  long-term 
implications  of  foreign  government 
procurement  plans;  and  the 
international  competitive  position  and 
export  potential  of  affected  United 
States  products  and  service.  Because 
submissions  u^ill  be  placed  in  a  public 
file,  open  to  public  iiispecfion  at  USTR, 
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considered  by  the  USTR  for  this 
purpose. 

DATES:  Submissions  must  be  received  on 
or  before  12:00  noon  on  Friday,  August 
5,1994. 

ADDRESS:  600  17th  Street,  NW. 
Washington,  D.C.  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irving  Williamson,  Deputy  General 
Counsel.  Office  of  the  United  States 
Trade  Representative,  (202)  395-3150. 
SUPPLEMENTARY  INFORMATION:  Section  1 
of  E.O.  12901  requires  the  USTR,  no    ' 
later  than  September  30,  1994,  to  review 
United  States  trade  expansion  priorMies 
and  identify  foreign  country  practices, 
the  elimination  of  which  is  likely  to 
have  the  most  significant  potential  to 
increase  United  States  exports,  either 
directly  or  through  the  establishment  of 
a  beneficial  precedent.  A  report  on  the 
practices  identified  must  be  submitted 
to  the  Committee  on  Finance  of  the 
Senate  and  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives, 
and  published  in  the  Federal  Register. 
Section  2  of  E.O.  12091  requires  the 
Trade  Representative  to  initiate 
investigations  under  section  302(b)(1)  of 
the  Trade  Act  of  1974  as  amended  (19 
U.S.C.  2412(b)(1)),  no  later  than  October 
21,  1994,  with  respect  to  all  of  the 
foreign  country  practices  so  identified 

Requirements  for  Submissions 

USTR  invites  submissions  on  foreign 
country  practices  that  should  be 
considered  for  identification  under  E.O. 
12901.  Submissions  should  indicate 
whether  the  foreign  practice  at  issue 
was  identified  in  the  1994  National 
Trade  Estimate  (NTE)  Report  published 
in  April  1994  by  USTR  (GPO  1994-366- 
989/10218),  and  if  so,  should  cite  the 
page  number(s)  where  it  appears  in  the 
NTE  and  provide  any  additional 
information  considered  relevant.  If  the 
foreign  practice  was  not  identified  in 
the  1994  NTE  Report,  submissions 
should  (1)  include  information  on  the 
nature  and  significance  of  the  foreign 
practice;  (2)  identify  the  United  States 
product,  service,  intellectual  property 
right,  or  foreign  direct  investment 
matter  which  is  affected  by  it;  and  (3) 
provide  any  other  information 
considered  relevant.  Such  information 
may  include  information  on  the  trade 
agreements  to  which  a  foreign  country 
is  a  party  and  its  compliance  with  those 
agreements;  the  medium-  and  long-term 
implications  of  foreign  government 
procurement  plans;  and  the 
international  competitive  position  and 
export  potential  of  aiTected  United 
States  products  and  service.  Because 
submissions  u^ill  be  placed  in  a  public 
file,  open  to  public  inspection  at  USTR, 


business-confidential  information 
should  not  be  submitted. 

Interested  persons  must  provide 
twenty  copies  of  any  submission  to 
Dorothy  Balaban,  staff  assistant  to  the 
Section  301  Committee,  Room  222,  600 
17th  Street,  NW.  Washington,  D.C. 
20506,  no  later  than  12:00  noon  on 
Friday,  August  5,  1994. 

Public  Inspection  of  Submissions 

Within  the  business  day  of  receipt, 
sfjbmissions  will  be  placed  in  a  public 
file,  open  for  inspection  at  the  USTR 
Reading  Room,  in  Room  101.  Office  of 
the  United  States  Trade  Representative, 
600  17th  Street,  NW,  Washington,  D.C 
An  appointment  to  review  the  file  may 
be  made  by  callitig  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  10:00  a.m.  to 
12:00  noon  and  fi-om  1:00  p.m.  to  4:00 
p.m.,  Monday  through  Friday. 
Irving  A.  Williamson, 
Chairman.  Section  30J  Committee. 
!FR  Do(    94-17.365  Filed  7-14-^94;  8:45  ami 
BILUNG  CODE  3190-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  OfBce  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Student 
Beneficiary  Monitoring. 

(2)  Fornils)  submitted:  G-315.  G-315a, 
n-315a.l. 

(3)  OMB  Number:  3220-0123. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Tvppo/requesf:  Revision  of  a 
currently  approved  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households.  Non-profit  institutions. 

(8)  Estimated  annual  number  of 
respondents:  565. 

(9)  Total  annual  responses:  1 ,230. 

(10)  Average  time  per  response: 
0.09830  hours. 

(11)  Total  annual  reporting  hours: 
121. 

(12)  Collection  description:  Under  the 
Railxobd  Retirement  Act  (RRA),  a 
student  benefit  is  not  payable  if  the 
student  ceases  full-time  school 


attendance,  marries,  works  in  the 
railroad  industry,  has  excessive  earnings 
or  attains  the  upper  age  limit  under  the 
RRA.  The  report  obtains  information  to 
be  used  in  determining  if  benefits 
should  cease  or  l>e  reduced. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
1312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  ).  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  I^ura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  3002,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dennis  Eagan, 
Clearance  Officer. 

fFR  Doc.  94-17230  Filed  7-14-94.  8:45  ami 
BILLING  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34356;  International  Series 
Release  No.  681;  File  No.  SR-Ame)i-S4-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  2  and  3  by  tfie 
American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Options  on  the  Mexico  Index 

July  12,  1994 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  use.  78s(b)(l).  notice  is 
hereby  given  tliat  on  June  3, 1994.  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1.  II  and  U] 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
June  27,  1994,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change,  the  subject  matter  of  which  xvas 
superseded  with  the  filing  of 
Amendment  No.  2  ("Amendment  No 
2"),  which  was  filed  on  July  7,  1994.' 
Amendment  No.  1  was  formally 


'  Sw  Letter  from  Ho.vard  Baker,  Senior  Vtcf 
President,  Derivative  Securities,  Amtai,  to  Mic.hsel 
Walinskas.  Derivative  Products  Regulation.  ^\H 
dated  July  7,  1994.  In  the  original  propoGai,  ttif- 
Amex  sought  .ipprova)  for  the  listing  of  options 
hssed  upon  a  Me.xico  Index  that  was  capitdliz^tio))- 
weighted  and  based  upon  shares  of  twent>'  Mt=xit«n 
slocks  or  American  L)e[X)sitor>  Receipts  C'ADRi!''} 
traded  on  the  New  York  Stork  Exchange,  Amex  oi 
that  we.-e  National  Ntarkel  securities.  The  Ampx 
proposed  that  the  Index  be  classiRed  as  a  hroid- 
based  index.  Amendment  No.  2  supersedes  '■''•• 
i)ri>;ine!  proposiil  and  Amendrr.en!  N!i).  ). 
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withdrawn  in  Amendment  No.  2.  On 
July  11. 1994.  tiie  Exdiange  Hied 
Amendment  No.  3  ("Amendment  No 
3")  to  the  proposed  rule  change  to 
provide  for  certain  st^dards  to  be  used 
in  conjunction  with  tl^e  maintenance  of 
the  Index,  as  described  below.^  The 
Commission  is  pubhs)iing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  and  Amendment  Nos.  2  and  3 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terns  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  propose^  to  trade  options 
on  the  Mexico  Index  (f 'Mexico  Index"  or 
"Index"),  a  new  stock|  index  developed 
by  the  Amex,  based  o^  Mexican  stocks 
(or  ADRs  thereon)  traded  on  the  Amex. 
the  New  York  Stock  Eicchange 
("NYSE"),  or  that  are  National  Market 
("NM")  securities  traded  through  the 
National  Association  ^f  Securities 
Dealers  Automated  Q<iotation  system 
("NASDAQ").  The  tejjt  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  Amex  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purppse  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  staten|ents  concerning 
the  purpose  of  and  ba^is  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  if  these  statements 
may  be  examined  at  tl^e  places  specified 
in  Item  IV  below.  The  [Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  nelow,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Orj  anization  's 
Statement  of  the  Purp:»se  of,  and 
Statutory  Basis  for,  th  ?  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  has  deve  oped  a  new  index 
called  the  Mexico  Indiix,  based  entirely 
on  shares  of  widely  held  Mexican  stocks 
and  ADRs  traded  on  the  NYSE.  Amex. 
or  that  are  NM  securities.  The  Index 
contains  securities  of  highly-capitalized 
companies  with  majoij  business  interests 
in  Mexico.  These  combanies  have  been 
drawn  from  a  variety  of  industries, 
including  construction, 
telecommunications,  yanking,  shipping, 
tobacco,  media,  and  food  and  beverage, 


^  Sne  Lattor  from  Howard  Baker.  Senior  Vies 
Presideat.  Derivative  Securities.  Amex.  to  Michael 
Walinsltaa.  Derivative  Products  Regulation.  SEC. 
dated  luly  11.  1994. 


to  reflect  the  diversity  of  the  Mexican 
market. 

Index  Calculation  and  Maintenance 

The  Index  is  calculated  using  a 
"modified"  equal  dollar  weighting 
methodology.  Two  of  the  ten  component 
securities  have  been  given  a  higher 
weighting  in  the  Index  in  order  to  more 
closely  approximate  the  weight  the 
industry  represented  by  that  component 
has  in  the  Mexican  stock  market  The 
Amex  believes  that  this  will  allow  the 
Index's  value  to  correlate  more  closely 
with  the  Bolsa  Mexican  Indice  de 
Precios  y  Cotizaciones,  whidi  is 
commonly  known  as  the  "Bolsa  Index." 
For  example,  Telefonos  de  Mexico, 
which  is  the  largest  capitalized 
component  in  the  Index,  will  have  a 
higher  weight  in  the  Index,  but  not  as 
high  as  if  the  Index  were  capitalization 
weighted.  The  Amex  believes  that  this 
"modified"  equal  dollar  weighting 
methodology  allows  the  Index  to  be  a 
more  accurate  reflection  of  the  Mexican 
market  since  it  provides  a  higher 
weighting  for  the  larger  capitalized 
components,  yet  does  not  permit  those 
stocks  to  dominate  the  Index  The 
Exchange  believes  that  this  method  of 
calculation  is  important  given  the  great 
disparity  in  market  value  of  a  few  of  the 
Index's  component  stocks.  It  has  been 
the  Exchange's  experience  that  options 
on  market  value  weighted  indexes 
dominated  by  one  or  two  component 
stocks  are  less  useful  to  investors,  since 
the  index  will  tend  to  represent  the  one 
or  two  components  and  not  the  group  as 
a  whole. 

The  following  is  a  description  of  how 
the  "modified"  equal  dollar  weighting 
calculation  method  works.  As  of  the 
market  close  on  June  17. 1994.  a 
portfolio  of  ten  Mexican  stocks  was 
established  representing  an  investment 
(rounded  to  the  nearest  whole  share)  of 
$24,000  in  the  largest  capitalized  stock 
in  the  Index.  $12,000  in  the  second 
largest,  and  $8,000  in  each  of  the 
remaining  companies  in  the  Index  The 
value  of  the  Index  equals  the  current 
market  value  (i.e.,  based  on  U.S. 
primary  market  prices)  of  the  sum  of  the 
assigned  number  of  shares  of  each  of  the 
stocks  in  the  Index  portfoho  divided  by 
the  Index  divisor.  The  Index  divisor  was 
initially  determined  to  yield  the 
benchmark  value  of  231.00  at  the  close 
of  trading  on  June  17, 1994.  Each 
quarter  thereafter,  following  the  close  of 
trading  on  the  third  Friday  of  March, 
June,  September  and  December,  the 
Index  components  will  be  ranked  in 
descending  market  capitalization  order 
and  the  Index  portfolio  adjusted  by 
changing  the  number  of  whole  shares  of 
each  component  stock  so  that  the  largest 


capitalized  stock  in  the  Index  represents 

24%  of  the  Index  value,  the  second 
largest  represents  12%,  and  each  of  the 
remaining  companies  represent  8%.  If 
the  number  of  components  in  the  Index 
increases  to  greater  than  ten  securities, 
the  Amex  will  continue  to  weight  the 
two  components  with  the  highest 
market  capitalizations  24%  and  12%, 
respectively.  The  remaining 
components  will  then  be  weighted 
equally.^  For  example,  if  two  new 
components  are  added  to  the  Index,  the 
two  securities  with  the  highest  market 
capitalizations  will  be  assigned  a  24% 
and  12%  weighting,  respectively,  while 
the  remaining  ten  securities  in  the  Index 
would  be  weighted  6.4% 

If  it  becomes  necessary  to  remove  a 
stock  from  the  Index,  the  Exchange  will 
either  add  a  Mexican  stock  having 
characteristics  that  will  permit  the 
Index  to  remain  within  the  maintenance 
criteria  specified  in  its  rules  and  the 
Generic  Narrow-Based  Index  Approval 
Order,"*  or  will  permit  the  Index  to 
remain  at  nine  stocks  until  the  next 
quarterly  rebalancing,  at  which  time  the 
Exchange  will  replace  the  component  so 
that  the  Index  will  continue  to  have  at 
least  ten  components.  ^  The  Exchange 
has  chosen  to  rebalance  following  the 
close  of  trading  on  the  quarterly 
expiration  cycle  because  it  allows  an 
option  contract  to  be  held  for  up  to  three 
months  without  a  change  in  the  Index 
portfolio  while  at  the  same  time, 
maintaining  the  "modified"  equal  dollar 
weighting  feature  of  the  Index.  If 
necessary,  a  divisor  adjustment  is  made 
at  the  rebalancing  to  ensure  continuity 
of  the  Index's  value.  The  newly  adjusted 
portfolio  becomes  the  basis  for  the 
Index's  value  on  the  first  trading  day 
following  the  quarterly  adjustment. 

The  Amex  states  that  it  nas  had 
experience  making  regular  quarterly 
adjustments  to  a  number  of  its  indexes 
and  has  not  encountered  investor 
confusion  regarding  the  adjustments, 
since  they  are  done  on  a  regular  basis 
and  timely,  proper  and  adequate  notice 
is  given.  An  information  circular  is 
distributed  to  all  Exchange  members 
notifying  them  of  the  quarterly  changes. 
This  circular  is  also  sent  by  facsimile  to 
the  Exchange's  contacts  at  the  major 
options  firms  mailed  to  recipients  of  the 
Exchange's  options  related  information 
circulars,  and  made  available  to 
subscribers  of  the  Options  New 
Network.  In  addition,  the  Exchange  will 
include  in  its  promotional  and 


^  See  Amendment  Na  3. 

'•See  Securities  Exchange  Act  Release  No.  341S7 
(June  3. 1994).  59  FR  30062  (June  10. 1994) 
("Generic  Narrow  Based  Index  Approval  Order"). 

•''  See  Amendment  No.  3. 


marketing  materials  for  the  Index 
description  of  the  "modified"  equal 
dollar  weighting  methodology.  As  noted 
above,  the  number  of  shares  of  each 
component  stock  in  the  Index  portfolio 
remain  fixed  between  quarterly  reviews 
except  in  the  event  of  certain  types  of 
corporate  actions  such  as  the  payment 
of  a  dividend  other  than  an  ordinary 
cash  dividend,  a  stock  distribution,' 
stock,  splits,  reverse  stock  sphts,  rights 
offering  distribution,  reorganization, 
recapitalization,  or  similar  event  with 
respect  to  the  component  stocks.  In  a 
merger  or  consolidation  of  an  issuer  of 
a  component  stock,  if  the  stock  remains 
in  the  Index,  the  number  of  shares  of 
that  security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  of  a  stock 
replacement,  the  average  dollar  value  of 
the  remaining  portfolio  components  will 
be  calculated  and  that  amount  invested 
in  the  stock  of  the  component,  to  the 
nearest  whole  share.  In  all  cases  the 
divisor  will  be  adjusted,  if  necessar\',  lo 
ensure  Index  continuity 

The  Amex  will  calculate  and  maintain 
the  Index,  and  pursuant  to  Exchange 
Rule  90lC(b)  may  at  any  time  or  from 
time  to  time  substitute  stocks,  or  adjust 
the  number  of  stocks  included  in  the 
Index,  based  on  changing  conditions  in 
Mexico.  However,  the  Exchange  will  not 
decrease  the  number  of  Index 
component  stocks  to  less  than  nine  or 
increase  the  number  of  component 
stocks  to  greater  than  thirteen  without 
prior  Commission  approval.** 

The  value  of  the  Index  will  be 
calculated  continuously  and 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B. 

Expiration  and  Settlement       ' 

The  Exchange  proposes  to  trade  cash- 
settled,  European-style  Index  options 
(i.e.,  exercises  are  permitted  at 
expiration  only).  The  Exchange  also 
proposes  that  Mexico  Index  options  will 
have  trading  hours  from  9:30  a.m.  to 
4:15  p.m.  EST.  As  with  other  index 
options  traded  on  the  Amex,  the  options 
on  the  Index  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  ("Expiradon  Friday"). 
The  last  trading  day  in  an  option  series 
will  normally  be  the  second  to  last 
business  day  preceding  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  (normally  a 
Thursday).  Trading  in  expiring  options 


'  Snf  Amendment  No.  3. 
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marketing  materials  for  the  Index 
description  of  the  "modified"  equal 
dollar  weighting  methodology.  As  noted 
above,  the  number  of  shares  of  each 
component  stock  in  the  Index  portfolio 
remain  fixed  between  quarterly  reviews 
except  in  the  event  of  certain  types  of 
corporate  actions  such  as  the  payment 
of  a  dividend  other  than  an  ordinary 
cash  dividend,  a  stock  distribution, 
stock,  splits,  reverse  stock  splits,  rights 
offering  distribution,  reorganization, 
recapitalization,  or  similar  event  with 
respect  to  the  component  stocks.  In  a 
merger  or  consolidation  of  an  issuer  of 
a  component  stock,  if  the  stock  remains 
in  the  Index,  the  number  of  shares  of 
that  security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  of  a  stock 
replacement,  the  average  dollar  value  of 
the  remaining  portfolio  components  will 
be  calculated  and  that  amount  invested 
in  the  stock  of  the  component,  to  the 
nearest  whole  share.  In  all  cases  the 
divisor  will  be  adjusted,  if  necessary,  lo 
ensure  Index  continuity 

The  Amex  will  calculate  and  maintain 
the  Index,  and  pursuant  to  Exchange 
Rule  90lC(b)  may  at  any  time  or  from 
time  to  time  substitute  stocks,  or  adjust 
the  number  of  stocks  included  in  the 
Index,  based  on  changing  conditions  in 
Mexico.  However,  the  Ebcchange  will  not 
decrease  the  number  of  Index 
component  stocks  to  less  than  nine  or 
increase  the  number  of  component 
stocks  to  greater  than  thirteen  without 
prior  Commission  approval.** 

The  value  of  the  Index  will  be 
calculated  continuously  and 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B. 

Expiration  and  Settlement 

The  Exchange  proposes  to  trade  cash- 
settled,  European-style  Index  options 
(i.e.,  exercises  are  permitted  at 
expiration  only).  The  Exchange  also 
proposes  that  Mexico  Index  options  will 
have  trading  hours  from  9:30  a.m.  to 
4:15  p.m.  EST.  As  with  other  index 
options  traded  on  the  Amex,  the  options 
on  the  Index  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  ("Expiration  Friday"). 
The  last  trading  day  in  an  option  series 
will  normally  be  the  second  to  last 
business  day  preceding  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  (normally  a 
Thursday).  Trading  in  expiring  options 


will  cease  at  the  close  of  trading  on  the 
last  trading  day. 

The  Index  value  for  purposes  of 
settling  a  specific  Mexico  Index  option 
will  be  calculated  based  upon  the 
primary  exchange  regular  way  opening 
sale  prices  for  the  component  stocks.  In 
the  case  of  NM  securities,  the  first 
reported  sale  price  will  be  used.  As 
trading  begins  in  each  of  the  Index's 
component  securities,  its  opening  sale 
price  is  captured  for  use  in  the 
calculation.  Once  all  of  the  component 
stocks  have  opened,  the  value  of  the 
Index  is  determined  and  that  value  is 
used  as  the  settlement  value  of  the 
option.  If  any  of  the  component  slocks 
do  not  open  for  trading  on  the  last 
trading  day  before  expiration,  then  the 
prior  day's  last  sale  price  is  used  in  the 
calculation. 

The  Exchange  plans  to  hst  options 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
March  cycle.  In  addition,  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  may  be  traded.  In 
lieu  of  such  long-term  options  on  a  full- 
value  Index  level,  the  Exchange  may 
instead  list  long-term,  reduced-value 
put  and  call  options  based  on  one-tenth 
(1/1 0th)  the  Index's  full-value.  In  either  - 
event,  the  interval  between  expiration 
months  for  either  a  full-value  or 
reduced-value  long-term  option  will  not 
be  less  than  six  months. 

Eligibility  Standards  for  Index 
Components 

The  Index's  component  securities  all 
have  major  business  interests  in  Mexico, 
and  have  been  selected  on  the  basis  of 
their  market  capitalizaUoa,  trading 
liquidity,  and  representation  of  Mexican 
business  industries.  The  components 
represent  the  largest  and  most  liquid  of 
all  Mexican  securities  trading  in  the 
U.S.  and  the  Index  tracks  closely  the 
performance  of  the  Bolsa  Index,  a 
benchmark  for  the  Mexican  stock 
market. 

The  Exchange  has  represented  that  it 
will  ensure  that  the  Index  initially  and 
thereafter  satisfies  the  listing  and 
maintenance  criteria  set  forth  in  the 
Generic  Narrow-Based  Index  Approval 
Order.  In  choosing  among  Mexican 
stocks  that  meet  the  initial  minimum 
criteria  set  for'.h  in  the  Generic  Narrow- 
Based  Index  approval  Order  (as  well  as 
Exchange  Rule  901C),  the  Exchange  will 
select  stocks  that:  (1)  Have  a  minimum 
market  value  in  U.S.  dollars  of  at  least 
$75  million,'  except  that  for  each  of  the 


lowest  weighted  component  securities 
in  the  Index  that  in  the  aggregate 
account  for  no  more  than  10%  of  the 
weight  of  the  Index,  the  market  value 
may  be  at  least  $50  million;  (2)  have  an 
average  monthly  trading  volume  in  the 
U.S.  markets  over  the  previous  six 
month  period  of  not  less  than  one 
million  shares  (or  ADRs)  except  thai  for 
each  of  the  lowest  weighted  component 
securities  in  the  Index  that  in  the 
aggregate  account  for  no  more  than  10% 
of  the  weight  of  the  Index,  the  trading 
volume  shall  be  at  least  500,000  shares 
in  each  of  the  last  six  months;  (3)  have 
at  least  90%  of  the  numerical  Index 
value  and  at  least  80%  of  the  total 
number  of  component  securities 
meeting  the  current  criteria  for 
standardized  option  trading  sel  forth  in 
Exchange  Rule  915;  and  (4)  are  reported 
securities  that  trade  on  either  the  NYSE, 
Amex  (subject  to  the  limitations  of  Rule 
901C),  or  are  NM  securities.  In  addition, 
no  individual  stock  in  the  Index  may 
represent  more  than  25%  of  the  Index 
weight  (at  the  time  of  rebalancing)  and 
the  five  highest  weighted  stocks  may  not 
constitute  more  than  60%  of  the  Index 
weight  (at  the  time  of  rebalancing). 

The  Amex  will  ensure  that  not  more 
than  20%  of  the  weight  of  the  Index  is 
represented  by  ADRs  overlying  foreign 
securities  that  are  not  subject  to 
comprehensive  surveillance  sharing 
agreements.8  Currently,  one  component  • 
ADR,  accounting  for  8%  of  the  Index 
value,  has  the  majority  of  its  trading 
volume  occurring  on  the  Bolsa 
Mexicana  de  Valores,  an  exchange  with 
which  the  Amex  does  not  currently 
have  in  place  an  effective  market 
information  sharing  agreement. 

If  the  Index  fails  at  any  time  to  satisfy 
the  maintenance  criteria  set  forth  in  the 
Generic  Narrow-Based  Index  Approval 
Order  and  Exchange  Rule  901 C,  the 
Exchange  will  immediately  notify  the 
Commission  of  that  fact  and  will  not 
open  for  trading  any  additional  series  of 
options  on  the  Index  unless  such  failure 
is  determined  by  the  Exchange  not  lo  be 
significant  and  the  Commission  concurs 
in  that  determination,  or  unless  the 
continued  listing  of  options  on  the 
Mexico  Index  has  been  approved  by  the 
Commission  under  Section  19(b)(2)  of 
the  Exchange  Act.^ 

Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  regular  and  long- 
term  contracts  based  on  the  Index. 
These  Rules  cover  issues  such  as 
surveillance,  exercise  prices,  and 


'Sni'  Aiiifndment  No.  3. 


'  In  tbe  case  of  AORs,  this  represnnU  market 
vfllue  8S  measured  by  total  world-wide  sha^e^ 

ouLslanding. 


"See  AmenriinenI  No.  3. 
■'See  AiUfindJURnt  No.  3. 
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position  limits.  Sum  jil lance  procedures 
currently  used  to  tnnhitor  trading  in 
each  of  the  Exchange's  other  index 
options  will  also  be  i^sed  to  monitor 
trading  in  options  on  the  Index.  The 
Index  is  deemed  to  be  a  Stock  Index 
option  under  Rule  90lC(a)  and  a  Stock 
Index  Group  under  ryle  900C(b)(l). 
With  respect  to  Rule|903C(b),  the 
Exchange  proposes  t*  list  near-the- 
money  {i.e.,  within  tan  points  above  or 
below  the  current  in<^ex  value)  options 
series  on  the  Index  at  2^/z  point  strike 
(exercise)  price  interyals  when  the  value 
of  the  Index  is  below'  200  points.  In 
addition,  the  Exchange  proposes  to 
establish,  pursuant  tt  i  Rule  904C(c),  a 
position  limit  of  7,50  D  contracts  on  the 
same  side  of  the  market.'" 

In  anticipation  of  s  ubstantial 
customer  activity  in  I  he  options  on  this 
Index  (including  inst  tutional  activity), 
the  Exchange  seeks  to  have  the  ability 
to  utilize  its  Auto-Ex  system  for  orders 
in  the  Index  options  of  up  to  50 
contracts.  Auto-Ex  is  the  Exchange's 
automated  execution  system  which 
provides  for  the  auto:  natic  execution  of 
market  and  marketab  e  limit  orders  at 
the  best  bid  or  o^er  a|  the  time  the  order 
is  entered.  The  ability  to  use  Auto-Ex  for 
orders  of  up  to  50  contracts  will  provide 
customers  with  deep^  liquid  markets  as 
well  as  expeditious  executions.  The 
Amex  represents  that  it  has  the 
necessary  systems  ca  )acity  to  support 
new  series  that  woul<  result  from  the 
introduction  of  Mexii  :o  Index  Options. ' ' 

2.  Statulorj'  Basis 


h<  v 


The  E.xchange  bel 
rule  change  is  consistent 
6(b)  of  the  Act  in  gen  ;ral 
the  objectives  of  Sect 
particular  in  that  it  is 
prevent  fraudulent 
acts  and  practices  an 
and  equitable  princidl 
not  designed  to  perm  t 
discrimination  betw 
issuers,  brokers  and 


es  the  proposed 
with  S^rtion 
and  furthers 
on  6(b)(5)  in 
designed  to 
manipulative 
to  promote  just 
es  of  trade,  and  is 
unfair 
customers, 
dealers. 


:  ar  d 


e»n ' 


B.  Self-Regulatory-  Oitanization  's 
Statement  on  Burden 


The  Exchange  belie  v 
rule  change  will  imp<  ise 
competition. 


"■Telephone  conversatio  i 
Baker.  Senior  Vice  Presider  I 
Amex.  and  Howard  Kramer 
Division  of  Market  Regubti 
1994.  In  Amendnient  No.  2 
position  limits  of  10,500 
Amendment  No.  2  which 
has  been  withdrawn. 

' '  See  Letter  from  Edwar( 
Director.  Information  Tech 
Michael  Walinskas.  Derival 
SI.C.  dated  July  8.  1994 


on  Competition 


es  the  proposed 
no  burden  on 


between  Hoirard 
.  Derivative  Securities. 
Associate  Direcior. 
m,  SEC.  on  July  12. 
the  Amex  proposed 
cohtracts.  That  portion  of 
TS  to  position  limits 


n  fer 


Cook,  |r..  Managing 

ology.  Amex,  to 

ve  Products  Regulation. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Amex  requests  that  the  proposed 
rule  change  be  given  expedited  review 
and  accelerated  effectiveness  pursuant 
to  Section  19(b)(2)  of  the  Act. 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
pronsions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  coping  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Cojsies  of  such 
filing  will  also  be  available  for 
inspection  and  copjing  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
20  and  should  be  submitted  by  August 
8.1994. 

For  the  Commission,  by  the  DivisioD  of 
Market  Regulation,  pursuant  to  delegated 
authoritj'.'z 


17(  FR  200. 10-3(aKl21  (I99:i|. 


Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  94-17348  Filed  7-14-94;  8:45  ami 
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Self- Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting  Partial 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  American  Stock 
Exchange,  Inc.  Relating  to  Increasing 
the  Share  Parameters  for  Orders 
Entered  Through  PER 

July  11.1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  23, 
1994,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
tho  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  increase 
the  share  parameters,  from  5,099  to 
30,099  shares,  for  orders  entered 
through  the  Exchange's  Post  Execution 
Reporting  (PER)  system. 

The  Exchange  requests  the 
Commission  to  find  good  cause, 
pursuant  to  section  19(b)(2)  of  the  Act. 
for  approving  the  portion  of  the 
proposed  rule  change  that  would 
increase  PER  eligibility  from  5,099  to 
30,099  on  those  securities  listed  on  the 
Exchange  which  are  part  of  the  S&P  500 
Index,  prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register.  The 
Exchange  believes  that  such  an  increase 
in  PER  eligibility  is  responsive  to  the 
operational  needs  of  member  firms  and 
will  enhance  efficiency  by  quickly 
expanding  automated  order  deliveiy  for 
those  securities  which,  as  a  group,  are 
among  the  most  actively  traded  on  the 
Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


•  IS  U.SX:.78s(b)(l)  (19881. 
M7CI-R240.19b-4(1991) 


statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  PER  system  provides  member 
firms  with  the  means  to  electronically 
transmit  equity  orders  up  to  volume 
limits  specified  by  the  Exchange 
directly  to  the  specialist's  post  on  the 
Exchange  Floor.  Market  and  marketable 
Umit  orders  and  pre-opening  market 
orders  are  placed  on  the  specialist's 
electronic  book.  Once  the  PER  order  is 
executed,  the  system  transmits  the 
execution  report  directly  back  to  the 
member  firm. 

Since  its  implementation  in  the  late 
1970s,  the  Exchange  has  gradually 
increased  the  order  parameters  for  PER 
in  response  to  the  operational  needs  of 
member  firms,  in  recognition  of  the  cost 
efficiencies  gained  through  expanded 
use  of  automation,  and  to  remain 
competitive  with  other  exchanges' 
automated  systems.  Currently,  the  PER 
system  accepts  eligible  market  and  limit 
orders  of  up  to  5,099  shares. 

The  last  increase,  approved  by  the 
Commission  on  July  7,  1993,3  permitted 
an  expansion  of  PER  efigibility  for  Unit 
Investment  Trust  securities  (such  as 
Standard  &  Poor's  Depositary  Receipts) 
from  5,099  to  25,000  shares  for  eligible 
market  and  limit  orders. 

In  order  to  improve  the 
competitiveness  of  PER  as  an  order- 
routing  facility,  and  to  facifitate  access 
to  PER  by  lai^er  size  orders,  the 
Exchange  is  now  proposing  to  increase 
PER  eligibility  from  5,099  to  30,099 
shares  for  both  market  and  limit  round 
lot  orders.  The  Exchange  initially 
proposes  to  implement  the  increased 
PER  eligibility  on  a  select  number  of 
securities,  namely  those  securities 
included  in  the  S&P  500  Index. 
Currently.  Exchange  securities  in  the 
S&P  500'lndex  are:       '      - 
Amdahl  Corporation 
Echo  Bay  Mines  Ltd. 
Giant  Food  Inc.   _  j 

Hasbro,  Inc.;  and   - 
The  New  York  Times  Company 


*  See  Securities  Exchange  Release  No.  32544 
Oune  29, 1993).  58  FR  36485.  July  7.  1993. 
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statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fot.  the  Proposed  Rule 
Change 

1.  Purpose 

The  PER  system  provides  member 
firms  with  the  means  to  electronically 
transmit  equity  orders  up  to  volume 
limits  specified  by  the  Exchange 
directly  to  the  specialist's  post  on  the 
Exchange  Floor.  Market  and  marketable 
limit  orders  and  pre-opening  market 
orders  are  placed  on  the  specialist's 
electronic  book.  Once  the  PER  order  is 
executed,  the  system  transmits  the 
execution  report  directly  back  to  the 
member  firm. 

Since  its  implementation  in  the  late 
1970s,  the  Exchange  has  gradually 
increased  the  order  parameters  for  PER 
in  response  to  the  operational  needs  of 
member  firms,  in  recognition  of  the  cost 
efficiencies  gained  through  expanded 
use  of  automation,  and  to  remain 
competitive  with  other  exchanges' 
automated  systems.  Currently,  the  PER 
system  accepts  eligible  market  and  limit 
orders  of  up  to  5,099  shares. 

The  last  increase,  approved  by  the 
Commission  on  July  7,  1993,3  peimitted 
an  expansion  of  PER  eligibility  for  Unit 
Investment  Trust  securities  (such  as 
Standard  &  Poor's  Depositary  Receipts) 
from  5,099  to  25,000  shares  for  eligible 
market  and  limit  orders. 

In  order  to  improve  the 
competitiveness  of  PER  as  an  order- 
routing  facility,  and  to  facilitate  access 
to  PER  by  lai^er  size  orders,  the 
Exchange  is  now  proposing  to  increase 
PER  eligibility  from  5,099  to  30,099 
shares  for  both  market  and  limit  round 
lot  orders.  The  Exchange  initially 
proposes  to  implement  the  increased 
PER  eligibility  on  a  select  number  of 
securities,  namely  those  securities 
included  in  the  S&P  500  Index. 
Currently.  Exchange  securities  in  the 
S&P  SOO'lndex  are:        '      -• 

Amdahl  Corporation 

Echo  Bay  Mines  Ltd. 

Giant  Food  Inc. 

Hasbro,  Inc.;  and   - 

The  New  York  Times  Company 


After  three  months  of  expansion  of  the 
share  parameters  for  PER  with  respect  to 
securities  included  in  the  S&P  500 
Index,  and  upon  approval  of  the 
Exchange's  Floor  Governors  and  Senior 
Staff,  the  Exchange  is  proposing  to 
extend  increased  PER  eligibility  for  up 
to  30,099  shares  to  all  other  Exchange- 
listed  securities. 

The  Exchange  represents  that  the 
current  capacity  of  the  PER  system  is 
well  in  excess  of  what  is  required  to 
accommodate  the  increase  in  parameters 
from  5.099  to  30,099  shares  for  both 
market  and  limit  round  lot  orders. 

The  automated  system  utilized  by 
PER  is  designed  to  process  up  to  13.5 
messages  per  second.  The  historic  peak 
utilization  of  this  system  was  7.7 
messages  per  second  (on  October  16, 
1989),  only  57%  of  capacity. 
Additionally,  what  is  relevant  to  system 
capacity  is  the  number  of  orders,  not  the 
number  of  shares  represented  by  each 
order.  Under  the  current  PER 
parameters  the  Exchange  already 
processes  60  percent  of  its  total  volume 
through  the  PER  system,  which  clearly 
suggests  that  the  impact  of  the 
contemplated  increase  on  the  number  of 
orders  coming  through  the  system  will 
be  small,  given  that  each  30,099  share 
order  represents  a  much  larger  portion 
of  volume  than  a  5,099  share  order. 

Finally,  whatever  additional  system 
capacity  is  consimied  by  the  increase  in 
the  PER  parameters  on  an  overall  basis, 
only  a  portion  of  that  increase  will 
occur  during  the  first  three  months, 
when  the  increase  will  apply  only  to  the 
Amex  stocks  included  in  Uie  S&P  500 
Index.  While  those  stocks  do  tend  to  be 
among  our  most  active  in  share  volume, 
so  that  they  comprise  an  appropriate 
initial  group,  in  the  aggregate  they 
represent  only  a  small  portion  of  overall 
Exchange  share  volume.  Accordingly,    , 
the  increased  burden  on  system  capacity 
during  the  first  three  months  should  be 
truly  negligible  and  the  Exchange  will 
have  the  opportunity  to  observe  the 
level  of  increased  utilization  and  factor 
that  into  its  assessment  of  how  best  to 
implement  the  parameter  increase  over 
the  remainder  of  the  Exchange's  list.'* 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 


'  See  Securities  Exchange  Release  No.  3254^ 
(June  29, 1993),  58  FR  36485.  July  7,  1993. 


*  As  noted,  the  current  ■system  capacity  is  far  in 
excess  of  what  is  required  to  accommodate  the 
proposed  increase  in  the  PER  parameters.  However, 
it  ijs  impanant  to  note  that  even  in  the  very  unlikely 
event  the  13.5-me$sages-per-second  capacity  limit 
were  to  be  reached,  orders  would  be  queued,  not 
lost.  In  addition,  the  Exchange  has  the  flexibility  to 
control  the  queuing  process  by  utilizing  a 
mechanism  which  adjusts  relative  priority  between 
incoming  orders  and  executions  and  administrative 
messages: 


in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it 
will  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  tliat  may  be  withheld  from  the 
public  in  accordance  wiih  Ihe 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94-25 
and  should  be  submitted  by  August  5, 
1994. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated 

The  Commission  finds  that  the 
Amex's  proposal  to  increase  the  PER 
share  parameters  from  5,099  to  30,099. 
for  orders  of  E.xchange-listed  securities 
which  are  a  part  of  the  S&P  500  Index, 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  finds  that  the  proposed 
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[Release  No.  34-34346;  File  No.  SR-8SE- 
94-051 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Boston  Stock 
Exchange,  Inc.  Relating  to  Its  Net 
Capital  and  Equity  Rule 

|u!y  11.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(••Acf).  15  U.S.C.  §78s(bKl).  notice  is 
hereby  given  that  on  April  11. 1994.  the 
Boston  Stock  Exchange.  Inc.  ("BSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  '  as  described  in  Items  I.  II  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Boston  Stock  E.xchange  proposes 
to  amend  its  Capital  and  Equity 
Requirements  to  conform  to  the  current 
requirements  as  set  forth  in  SEC  Rule 
1 7a- 1 1  The  text  of  the  proposed  rule 
change  is  as  follows:  new  language 
[deleted  language!. 

Chapter  XXII — Capital  and  i'U|uity~ 
Requirements 

Ser.  2'. 1(a)  Ml  meniber.-i  and  member 
orRaiuzation>'  (using  the  facilities  of  the 
Boston  Stock  Exc:hange  Clearing  Corporatiiin 
("the  facilities")  doing  business  on  the  floor 
of  the  Exchange  and;  who  clears  transactions 
for  another  broker  or  dealer  or;  maintain.'^ 
acco'.mts  for  another  broker  or  dealer  or. 
introduces  accounts  to  another  broker  or 
deafer  or;  maintains  customer  accounts)  shall 
at  all  times — 

(i)  Maintain  net  capital  not  less  than  that 
prescribed  bv  SEC  Rule  ISt  i-i  (17  CKR 
240.l5r3-U;|and| 

(ui  (b|  Hv  subject  to  Appendix  Dot SEl. 
Rule  I5i !   13-1  in  regard  to  Satisfactory 
Subordination  Agreementsji  anrf 

(:nl  Be  subject  to  the  reporting 
cf^iurfrnents  set  forth  under  SEC  Hulf.  1 7,i- 


'  Or.  April  2S.  1994.  the  BSfc  filed  Aniep.dnieHt  . 
N<'.  1  wtiich  ctirretts  several  leohniral  mi.''ta».e5  u 
ttio  or'giodl  ruie  filing  in  the  te.xl  of  the  K-.ile.  Ck- 
[...(IP  ^0.  19«4.  the  BSE  filed  Amendn.ef.l  No  2 
whit.h  removed  thp  Early  Wflrnir.g  Alert 
Notification  provision  from  BSfs  Rules  twcduse.  <is 
the  Exrhatige  metnber.s  are  bound  by  ^  2.(a)(i:i)  of 
fhe  Rti  les  to  be  sul>ject  io  the  SECs  Early  Wcirnirig 
Alert  Nulification.  such  provisio.i  was  dupliratUe. 
Stv  letters  ftcim  Karen  Akii.se.  A.ssistuiit  Vne 
I'.T.sidpiit.  Beston  Stock  Exchcinge.  to  \m\  Biibiin. 
l.:on(tniss!!in.  dated  A[>ri(  M,  1944.  ..nd  (-.ne  20.. 
(••"rt.  fp^fier  'iiply. 


1 }  and  the  SECs  Early  Warning  Rule 
contained  therein. 


I  Early  Waminx  Alert  Notification 

Sec.  (c)(3)  All  specialists  assigned  to  th<- 
E.xchange  as  their  Examining  Authority  s'util 
be  required  to  compute  net  capital  and  iiv,-ii 
immediately  deliver  written  notice  to  the 
Exchange,  identifying  what  action  is  beiiif; 
taken  to  alleviate  the  alert  status,  whenever 
one  of  the  following  occurs: 

(i)  Net  capital  fails  below  required 
minimum  levels; 

(ii)  Net  capital  falls  below  120%  of  its 
minimum  requirement;  or 

(iii)  Specialist  fails  tO  comply  with  the 
following  financial  responsibility 
requirements: 

(A)  Fails  to  make  and  keep  current  b<x>ks 
and  records; 

(B)  Discovers  or  is  notified  by  an 
independent  accountant  of  the  existence  of 
any  material  inadequacy;  or  ' 

(C)  When  the  Exchange  learns  that  the 
specialist  has  failed  to  file  a  notice  under  this- 
section. 

Note:  Where  a  specialist  is  assigned  to 
another  Examining  Authority,  that  specialist 
shall  be  required  to  comply  with  the 
provisions  as  set  forth  by  its  assigned 
Examining  Authority  or  SEC  Rule  15c3-l 
and  the  reporting  requirements  set  forth 
under  SEC  Rule  17a-ll.  Whenever  the 
Exchange  provides  a  spe<:ialist  with  an  early 
warning  alert  notice,  such  specialist  must 
respond  by  verifying  the  alert  in  writing.  If 
a  specialist  fails  to  respond  to  the  early 
warning  alert  sent  by  the  Exchange,  it  shall 
be  considered  a  valid  alert  and  the  specialist 
shrfll  be  notified  by  the  Exchange  that  it  must 
comply  with  the  provisions  of  this  rule  as  set 
forth  above  1  - 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propofied  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements 

A.  Self-Regulatory  Organization's 
Statennent  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  IJule 
Change 

I.  Purpose 

The  purpose  of  the  proposed  rub' 
change  is  to  amend  certain  provisions  of 
the  net  capital  and  equity  rule  to 
conform  to  the  current  requirements  as 
set  forth  in  SEC  Rules  15c3-l  and  17a- 

II.  The  proposed  changes  to  Section 


2(a)  will  expand  the  scope  of  the  nlle  to 
require  that  all  members  comply  with 
SEC  Rule  15c3-l  regarding  net  capital 
.  which  became  effective  on  April  1, 
1994,  and  as  such  supersede  the  current 
Exchange  rule.  The  proposed  changes  to 
Section  2(c)(3)  eliminates  the 
Exchange's  Early  Warning  Alert, 
Notification  procedure  and  replaces  it 
with  the  SECs  Early  Warning 
provisions  as  set  forth  in  SEC  Rule  17a~ 
II- 

2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(5)  of  the  Act, 
in  that  the  capital  and  equity 
requirements  of  the  Exchange  are 
designed  to  protect  investors  and  the 
public  interest  by  ensuring  that 
Exchange  members  doing  business  on 
the  Floor  have  adequate  funds  to  cover 
losses  that  they  might  incur  in  the 
everyday  transaction  of  business. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 

.  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 

.  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-94-05 
and  should  be  submitted  August  5, 
1994. 
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2(a)  will  expand  the  scope  of  the  nlle  to 
require  that  all  members  comply  with 
SEC  Rule  15c3-l  regarding  net  capital 
.  which  became  effective  on  April  1, 
1994,  and  as  such  supersede  the  current 
Exchange  rule.  The  proposed  changes  to 
Section  2(c)(3}  eliminates  the 
Exchange's  Early  Warning  Alert. 
Notification  procedure  and  replaces  it 
with  the  SEC's  Early  Warning 
provisions  as  set  forth  in  SEC  Rule  17a- 
1.1.  i 

2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(5)  of  the  Act, 
in  that  the  capital  and  equity 
requirements  of  the  Exchange  are 
designed  to  protect  investors  and  the 
public  interest  by  ensiu-ing  that 
Exchange  members  doing  business  on 
the  Floor  have  adequate  funds  to  cover 
losses  that  they  might  incur  in  the 
everyday  transaction  of  business. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vvritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 

.  submission,  all  subsequent 
amendments,  all  vvritten  statements 
with  respect  to  the  proposed  rule 

.  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  th« 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  wall  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-94-05 
and  should  be  submitted  August  5, 
1994. 


rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the  BSE's 
proposal  to  amend  its  Capital  and 
Equity  Requirements  Rule  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act,  in  that  the  capital  and  equity 
requirements  of  the  Exchange  are 
designed  to  protect  investors  and  the 
public  interest  by  ensuring  that 
Exchange  members  doing  business  on 
the  Floor  have  adequate  funds  to  cover 
losses  that  they  might  incur  in  the 
everyday  transaction  of  business.^ 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  proposal  is  appropriate 
in  order  to  allow  the  BSE  to  amend  the 
Exchange's  current  net  capital  and 
equity  rule  to  conform  to  Rules  15c3-l 
and  17a-ll  of  the  Act.  In  addition,  the 
Commission  previously  noticed  for 
comment  and  approved  similar  filings 
of  the  PSE  and  the  Phlx.  No  comments 
were  received  on  those  files.^ 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)*  that  the  proposed  rule 
change  (SE-BSE-94-05)  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-17256  Filed  7-14-94;  8;45  ami 

BILLING  COt>E  8010-01-M 


2 15  U.S.C.  78f(b)(5)  (1988).  See  generally 
Securities  Exchange  Act  Release  Nos.  34295  (July  1. 
1994)  and  33838  (March  30. 1994)  approving 
similar  changes  with  respect  to  conforming 
exchange  rules  to  the  revised  SEC  Net  Capital 
Requirements  for  the  Paciflc  Stock  Exchange 
("PSE")  and  Philadelphia  Stock  Exchange  ("Phlx"). 
respectively.  The  Discussion  in  those  approval 
orders  are  incorporated  herein. 

'  See  note  2,  supra. 

« 15  U.S.C  78s(b)(2)  (1988). 


[Release  ^k).  34-34333;  File  Nos.  SR-MCC- 
94-03  and  SR-MSTC-94-03J 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation  and 
Midwest  Securities  Trust  Company; 
Order  Approving  Proposed  Rule 
Changes  Establishing  More  Definitive 
Standards  for  Retention  of  Participants 
Fund  Deposits 

luly  8,  1994. 

On  January  31,  1994.  and  February  7. 
1994,  the  Midwest  Securities  Trust 
Company  ("MSTC")  and  the  Midwest 
Clearing  Corporation  ("MCC")  filed 
proposed  rule  changes  (File  Nos.  SR- 
MSTC-94-03  and  SR-MCC-94-03)  with 
the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  the  proposals  was  published  in  the 
Federal  Register  on  May  18, 1994. ^  No 
comments  were  received  by  the 
Commission.  This  order  approves  the 
proposals. 

I.  Description  of  the  Proposals 

The  proposed  rule  changes  establish 
more  definitive  standards  for  the 
retention  of  deposits  to  the  MCC  and 
MSTC  participants  funds  when  a 
participant  ceases  to  lie  a  participant. 
Specifically,  the  proposals  modify 
Article  IX  (Property  Held  for 
Participants).  Rule  2  (Participants' 
Fund),  Section  11  (Ceasing  To  Be  a 
Participant)  of  MCC  Rules  and  Article  VI 
(Property  Held  for  Participants),  Rule  2 
(Participants'  Fimd),  Section  12 
(Ceasing  To  Be  a  Participant)  of  MSTC 
Rules. 

The  proposals  are  designed  to  enable 
MCC  and  MSTC  to  retain  in  their 
participants  funds  appropriate  amounts 
of  assets  to  protect  themselves  from 
losses  that  arise  from  obUgations  of 
former  participants.  For  example,  when 
the  issuer  of  a  security  pays  dividends, 
MCC  participants  that  have  long 
positions  in  the  security  are  creditea, 
and  MCC  participants  that  have  short 
positions  are  debited.  Occasionally, 
however,  an  issuer  will  fail  to 
disseminate  dividend  information  in  a 
timely  manner.  When  the  dividend 
information  is  ultimately  disseminated, 
participants  that  had  short  positions  on 
the  date  the  dividend  amounts  should 
have  been  debited  are  charged  the 
appropriate  debits.  If  a  participant  that 
had  such  a  short  position  has  ceased  to 
be  a  participant,  MCC  has  the  right  to 
collect  the  dividend  fi^m  the  ex- 
participant  because  the  dividend 


•  15  U.S.C.  78s(b)(l)  (1988). 
=  Securities  Exchange  Act  Release  No.  34041  (May 
11,  1994).  59  FR  25977. 
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represents  an  amoun  chargeable  against 
the  ex- participant's  (^ntributions  as  a 
result  of  transactions!  conducted  while  it 
was  an  MCC  participant.  However,  if 
MCC  has  refunded  a0  of  the  ex- 
participant's  participants  fund  deposit. 
MCC  would  have  no  direct  access  to 
funds  of  the  ex-parti(  ipant.  and  MCC 
will  be  at  risk. 

MSTC  faces  simila  ■  risks.  For 
example,  if  a  participant  has  on  deposit 
with  MSTC  a  nontrai  isferable  security 
{e.g..  a  security  of  an  issuer  in 
bankruptcy)  that  becomes  transferable 
after  the  participant  ftas  ceased  to  be  an 
MSTC  participant.  NlSTC  could  become 
obliged  to  transfer  thi ;  security  to  a  third 
party  transferee.  If  M  5TC  is  not  able  to 
make  good  delivery  c  f  the  certificates 
and  if  MSTC  already  tias  refunded  all  of 
the  ex-participant "s  participants  fund 
deposit,  MSTC  will  h  e  at  risL 

Accordingly,  if  MC  C  and  MSTC  retain 
participants  fund  de{  osits.  obtain  an 
appropriate  guarantei;.  or  have  approved 
the  substitution  of  another  participant  to 
the  ex-participant's  0  jligations.  MCC 
and  MSTC  will  reduc  e  the  risk  from 
such  occurrences  as  I  le  late  receipt  of 
dividend  information  or  the  conversion 
of  a  security  from  noi  [transferable  to 


transferable.  At  this  t 


there  are  no  specific  )rovisions  in 
MCC's  or  MS'TC's  rul  ;s  relating  to  either 
the  length  of  time  the  t  MCC  or  MSTC 
may  retain  participar  ts  fund  deposits  or 
the  amount  of  partici  )ants.fund 


ved  substitution, 
r  them  to  retain 
of  the 

participants  fund 
previous  twelve 


deposits  that  MCC  or 
Based  on  their  experi  snces.  MCC  and 
MSTC  believe  that  al  sent  an  acceptable 
guarantee  or  an  appn  ved  substitution,  it 
will  be  appropriate  f( 
the  greater  of  {1)25% 
participant's  average 
requirement  over  the 
months  or  (2)  SlOO.oAo  or  the 
participant's  entire  di  ^posit  if  the 
participant  has  a  part  cipants  fund 
deposit  of  less  than  $100,000.  Under  the 
proposal,  MCC  and  N  STC  will  be 
permitted  to  retain  p<  rticipants  fund 
deposits  for  up  to  fou  r  years. ' 

II.  Discussion 

The  Commission 
proposals  are  consistent 
and  particularly  with 
Act.*  Section  17A{b)U)(F) 
requires  that  the  rule  ; 
agencies  be  designed 
tilings,  to  assure  the 
securities  and  funds 


bil 


'  The  Commission  has  a 
participants'  fund  retentior 
National  Securities  Clearin 
Securities  Exchange  Act  Releast' 
10,  1993).  58  FR  43395  IFili 
(order  approving  proposed 

M5  U.S.C.  78q-l  (1988) 


me,  however. 


custody  or  control  of  the  clearing 
agencies  or  for  which  they  are 
responsible.  5  The  Commission  believes 
that  the  proposed  rule  changes,  which 
are  modeled  afler  the  participants  fund 
retention  rule  of  NSCC  and  which  are 
designed  to  protect  participants  fund 
deposits  maintained  by  MCC  and  MSTC 
against  losses  related  to  exparticipants 
obligations,  will  better  enable  MCC  and 
MSTC  to  manage  such  risks.  Thus,  the 
Commission  believes  that  the  rule 
changes  are  consistent  with  MCC's  and 
MSTC's  statutory  responsibilities  under 
Section  1 7A  of  the  Act  to  safeguard 
securities  and  funds  in  their  possession 
or  control. 

III.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  believes  that  the  proposals 
are  consistent  with  the  requirements  of 
the  Act,  particularly  with  Section  17A 
of  the  Act.  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
above-mentioned  proposed  rule  changes 
(File  Nos.  SR-MCC-94-03  and  SR- 
MSTC-94-03)  be,  and  hereby  are. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-17160  Filed  7-14-94;  8:45  ami 
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of  the  Act 
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among  other 
^feguarding  of 
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[Release  No.  34-34348;  File  No.  SR-NASD- 
93-75) 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
Referral  of  Matters  by  Arbitrators  for 
Disciplinary  Investigation 

luiy  n.  1994. 

On  May  25. 1994.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission")' 
a  proposed  rule  change  pursucmt  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),2  and 
Rule  19b— 4  thereunder.^  The  proposed 
rule  change  amends  Section  5  of  the 


p  aroved  similar 
standards  for  tfie 
Corporation  ("NSCC"). 
No.  32728  (August 
No.  SR-NSCC-93-Oll 
■ule  changed. 


■>  15  U.S.C.  78q-Ub)(3KF)  (19881 

'•  15  U.S.C.  78s(b)(2)  (1988). 

'  17  CFR  200.30-3(a)(12)  (1993). 

■  The  NASD  initially  submitted  the  proposed  rule 
change  on  Etecember  16,  1993.  However,  on  May  25, 
1994.  the  NASD  Tiled  Amendment  No.  1.  which 
amended  and  superseded  the  original  rule  filing. 

» 15  U.S.C.  78s(b)(l)(1988). 

M7C:FR240.19b-4(1993) 


Code  of  Arbitration  Procedure  ("Code")* 
to  specify  that  arbitrators,  at  the 
conclusion  of  a  proceeding,  may  refer 
matters  arising  or  discovered  during  the 
course  of  an  arbitration  proceeding  for 
disciplinary  investigation. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  provided  by  issuance  of  a 
Commission  release  (Securities 
E.xchange  Act  Release  No.  34146,  June  2, 
1994)  and  by  publication  in  the  Federal 
Register  (59  FR  29647.  June  8, 1994). 
One  comment  letter  was  received.*^  This 
order  approves  the  proposed  rule 
change. 

In  its  filing,  the  NASD  stated  that 
potential  violations  uncovered  during 
arbitration  hearings  should  be 
investigated  by  the  NASD  as  part  of  its 
comprehensive  regulatory  program. 
While  customers  who  suffer  a  financial 
loss  as  a  result  of  misconduct  by  their 
registered  representative  may  bring 
arbitration  actions,  they  often  do  not 
pursue  formal  complaints  with  a  self- 
regulatory  organization  ("SRO")  . 
necessary  to  trigger  an  investigation  of 
the  potential  violation.  Further,  while 
the  filing  of  an  arbitration  complaint 
will  alert  an  SRO  to  the  existence  of  a 
potential  violation,^  because  customer 
complaints  in  arbitration  often  do  not 
allege  or  disclose  sufficient  information 
to  indicate  obvious  misconduct  on  the 
part  of  a  respondent,  they  may  not 
trigger  a  disciplincuy  investigation. 
Indeed,  in  such  cases,  violations  of  the 
securities  laws  or  the  NASD's  rules  may 
not  be  apparent  until  an  arbitration 
hearing  occurs  and  the  parties  testify- 
and  introduce  evidence  about  the 
relevant  events.  The  NASD  stated  in  its 
filing  that  in  some  cases,  it  never  is 
made  aware  of  securities  lawviolations 
or  violations  of  the  NASD's  rules, 
notwithstanding  the  fact  that  the 
financial  injury  to  the  customer 
resulting  fi-om  the  violations  is  the 
subject  of  an  arbitration  proceeding. 

The  NASD  also  stated  in  its  filing  that 
it  has  observed  that  arbitrators  seldom 
refer  for  disciplinary  investigation 
matters  which  come  to  their  attention 
during  the  course  of  an  arbitration 


■*  NASD  Manual.  Code  of  Arbitration  Procedure, 
Part  I.  Section  5,  (CCH)  1  3705. 

'  See  letter  from  James  F.  Fotenos,  Esq..  Fotenos 
&  Suttle.  P.C.  to  Jonathan  G.  Katz.  Secretary.  SEC. 
dated  July  1.  1994  ("Fotenos  Letter"). 

^The  filing  of  a  customer-initiated  arbitration 
complaint  against  an  associated  person  alleging 
damages  of  SIO.OOO  or  more  triggers  a  requirement 
of  the  member  or  associated  person  to  amend  the 
associated  person's  Form  U-4  or  U-5.  as 
appropriate.  Information  supplied  pursuant  to  such 
an  amendment  will  be  entered  into  the  Central 
Registration  Depository  and  will  also  be  forwarded 
to  the  appropriate  NASD  District  ofTire  for 
preliminary  investigation. 


proceeding.  Because  the  NASD  believes  - 1 

that  arbitration  matters,  and  the  e 

evidentiary  material  related  to  or  \ 

produced  in.such  matters,  constitute  a  -i 

valuable  source  of  information  ( 

foncerning  potentialviolations  of  the  r 

NASD's  rules  and  the  federal  securities  r 

laws,  it  believes  that  bringing  such  j 

information  to  the  attention  of  the  } 

Association's  regulatory  staff  should  .1 

improve  the  efficacy  of  the  NASD's  i 

regulaton,'  function.  The  NASD  stated  in  a 

its  filing  thai  it  beUeves  that  specifying  i 

a  mechanism  in  the  Code  for  arbitrators  f 

to  bring  such  information  to  the  r 

attention  of  the  NASD's  regulatory  staff  i 

for  investigation  will  serve  the  public  i 
irferest  by  ensuring  that  potential 

•violations  of  the  NASD's  rules  and  the  f 

feleral  securities  laws  are  not  ti 

o\  erlooked.  t; 

In  addition,  the  NASD  believes  that  it  ^ 

is  importHHt  for  arbitrators  to  ^ 

understand  that  the  arbitration  process  ^ 

is  for  the  resolution  of  disputes  between  s 

the  securities  indtisfry  and  others,  and  ^ 

that  there  is  also  a  regulaton,'^  apparatus  •' 

separate  from  the  arbitration  process  '' 

which  is  designed  to  address  ^ 

misconduct  which  affects  the  public  '' 

interest  ajid  the  integrity  of  the  financial  P 

markets.  Thus,  to  the  extent-arbitrators  ^ 

are  aware  that  they  may  refer  matters,  in  ^ 
addition  to  or  in  lieu  of  awarding 

punitive  damages  as  part  of  awards,"  the  ^ 

fairness  of  the  arbitration  process  wilJ  S 

be  enhanced.  » 

The  proposed  amendment  to  Section 

5  specifies  that  if  any  matter  comes  to    .  ^ 

the  attention  of  an  arbitrator  during  the  "' 

course  of  a  proceeding  the  arbitrator  J' 

may  initiate  a  referral  of  the  matter  to  S 

the  Association  for  disciplinary  |1 

investigation.  The  proposed  amendment  bi 

also  specifies,  however,  that  any  such  _ 
referral  should  be  initiated  by  an 

arbitrator  only  after  final  disposition  of  f^ 
the  matter  through  settlement  or  award. 

Although  the  NASD  is  not  setting  forth  g 

a  specific  procedure  for  such  referrals,  _ 

the  NASD  stated  in  its  filing  that  it  ^f 

contemplates  that  arbitrators  will  direct  p 

referrals  to  the  Association  through  the  -j 
Arbitration  Department  Staff  and  the 

Director  of  Arbitration.  In 

One  conimenter  objected  to  the 
proposed  rule  change  on  the  grounds  Si 
that  it  would  cause  arbitrators  to  believe  ( 
that  they  must  make  disciplinary  F' 
referrals  in  all  instances  in  which  they  ^ 
find  for  claimants  alleging  that  a  f" 
member  firm  or  associated  person  has  C 
\  iolated  the  NASD's  rules  or  securities  P' 
It 

'The  NASD,  in  connection  with  this  rule  filing.  — 
is  not  expressing  any  official  posilion  with  re-ipecl 
In  the  ability  of  arbitrators  to  award  pimilixn 
(fsmagps. 
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proceeding.  Because  the  NASD  believes 
that  arbitration  matters,  and  the 
evidentiary  material  related  to  or 
produced  in^such  matters,  constitute  a 
valuable  source  of  information 
concerning  potential  violations  of  the 
NASD's rules  and  the  federal  securities 
lau's.  it  believes  that  bringing  such 
information  to  the  attention  of  the 
Association's  regulatory  staff  should 
improve  the  efficacy  of  the  NASD's 
regulaton,'  function.  The  NASD  stated  in 
its  filing  that  it  believes  that  specifying 
a  mechanism  in  the  Code  for  arbitrators 
to  bring  such  information  to  the 
attention  of  the  NASD's  regulatory  staff 
for  investigation  will  serve  the  public 
interest  by  ensuring  that  potential 
■violations  of  the  NASD's  rules  and  lhe 
fe'leral  securities  laws  are  not 
o\erlooked. 

In  addition,  the  NASD  believes  that  it 
is  importiint  for  arbitrators  to 
understajid  that  the  arbitration  process 
is  for  the  resolution  of  disputes  between 
the  securities  industry  and  others,  and 
that  there  is  also  a  regulatorj"^  apparatus 
separate  from  the  arbitration  process 
which  is  designed  to  address 
misconduct  which  affects  the  public 
interest  and  the  integrity  of  the  financial 
markets.  Thus,  tathe  extent-arbitrators 
are  aware  that  they  may  refer  matters,  in 
addition  to  or  in  lieu  of  awarding 
punitive  damages  as  part  of  awards,"  the 
fairness  of  the  arbitration  process  will 
be  enhanced. 

The  proposed  amendment  to  Section 
5  specifies  that  if  any  matter  comes  to 
the  attention  of  an  jarbitrator  during  the 
course  of  a  proceeding  the  arbitrator 
may  initiate  a  referral  of  the  matter  to 
the  Association  for  disciplinary 
investigation.  The  proposed  amendment 
also  specifies,  however,  that  any  such 
referral  should  be  initiated  by  an 
arbitrator  only  after  final  disposition  of 
the  matter  through  settlement  or  award. 
Although  the  NASD  is  not  setting  forth 
a  specific  procedure  for  such  referrals, 
the  NASD  stated  in  its  filing  that  it 
contemplates  that  arbitrators  will  direct 
referrals  to  the  Association  through  the 
Arbitration  Department  Staff  and  the 
Director  of  Arbitration. 

One  commenter  objected  to  the 
proposed  rule  change  on  the  grounds 
that  it  would  cause  arbitrators  to  believe 
that  they  must  make  disciplinary 
referrals  in  all  instances  in  which  they 
find  for  claimants  alleging  that  a 
member  firm  or  associated  person  has 
violated  the  NASD's  rules  or  securities 


laws."  This  commenter  slated  that  the 
effect  of  the  proposed  rule  change 
would  be  to  compromise  the 
independence  of  arbitrators.  The 
Commission  disagrees.  The  Commission 
notes  that  the  amendment  provides  tlial 
referral  of  any  matter  by  an  arbitrator  is 
permissive  rather  than  mandatory. 
Futher,  the  Commission  believes  thjjl, 
because  the  disciplinary  process  is 
intended  to  address  misconduct  which 
affects  the  public  interest  and  the 
integrity  of  the  financial  markets,  the 
process  is  enhanced  when  the  NASD 
receives  notice  of  violations  from  an 
important  and  reliable  source  of 
information. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act ''  because  it  will  encourage 
arbitrators  to  bring  information 
concerning  potential  violations  of  the 
Association's  rules  and  the  federal 
securities  laws  to  the  attention  of  the 
NASD's  regulatory  staff  for 
i)westigation.  This,  in  turn,  will  ser\e 
the  public  interest  by  enhancing  the 
ability  of  the  NASD's  regulatory  staff  to 
lake  disciplinary  action  against 
'perpetrators  of  conduct  adversely 
affecting  the  public  interest  and  the 
integrity  of  financial  markets. 

It  Is  Therefore  Ordered,  pursuant  to 
.Section  19(b)(2)  of  the  Act,  that  File  No. 
SR-NASD-93-75  be,  and  hereby  is, 
approved. 

,For  the  Commission,  by  the  Division  o( 
Market  Reguiafion,  pursuant  to  delegated 
uiithority,  17  CFR  200.30-3(a)(13) 
Jonathan  G.  Kaiz, 
Spcrelary. 
|1  R  Dor.  94-17257  Filed  7-14-94,  8:45  ami 
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[Release  No.  34-34343;  File  No.  SR-NYSE- 
94-3] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  the  Adoption  of  New  Rule 
123A.46 

Inly  M,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  "Act"),'  notice  is  hereby  given  that  on 
February  22, 1994,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 


'The  NA.su,  in  connection  wilh  this  rule  filing. 
is  not  expressing  any  official  position  with  respect 
to  the  ability  of  arbitrmors  toawarrf  piinitiM* 
ifamagps. 


*See  Folenos  Letter,  supra  n.  h. 
"•15  I'.S.C  780-3. 
'  1.5  l'..S.C.«!"8s( bill). 


have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
a  new  Rule  123A.46  pertaining  to 
members'  representation  of  muhiple 
orders.  Rule  123A.46  would  require 
members  and  member  organizations 
(including  "upstairs"  trading  personnel) 
to  inform  customers  if  they  are 
representing  orders  for  more  than  one 
customer  at  the  same  time,  on  the  same 
side  of  the  market,  if  the  orders  may  not 
receive  an  execution  in  time  priority  of 
receipt,  or  may  not  receive  an  equal  or 
proportional  split. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below  and  is  set  forth  in  Sections  (A). 
(B)  and  (C)  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  adoption 
of  new  Rule  123  A. 46  to  ensure  that 
customers  are  informed,  in  a  timely 
manner,  of  the  circumstances  under 
which  their  orders  are  being 
represented.  Under  this  rule,  members 
and  member  organizations  (including 
"upstairs"  trading  persormel)  would  be 
required  to  inform  each  customer  if  they 
are  representing  orders  for  more  than 
one  customer  at  the  same  time,  on  the 
same  side  of  the  market,  if  the  orders 
may  not  receive  an  execution  in  time 
priority  of  receipt,  or  may  not  receive  an 
equal  or  strictly  proportional  split  based 
upon  the  size  of  the  orders.  For 
example,  if  a  broker  was  representing 
three  not  held  orders  to  buy  stock,  one 
for  100,000  shares,  and  two  for  50,000 
shares  each,  and  the  broker  executed  a 
trade  for  12,000  shares,  the  broker 
would  be  permitted  to  (1)  allocate  all 
1 2,000  shares  to  the  customer  who 
entered  the  order  first  (time  priority),  (2) 
spht  the  trade  equally  by  giving  4,000 
shares  to  each  customer,  or  (3)  split  the 
trade  proportionally  to  the  customer 
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orders,  i.e.,  6,000  sh4res,  3.000  shares 
and  3,000  shares.  Under  these 
circumstances,  no  di$closures  would  be 
required.  However,  if  the  execution 
would  be  split  in  any  other  manner,  this 
information  would  have  to  be  disclosed 
to  customers  prior  to  multiple  orders 
being  represented. 

2.  Statutory  Basis 

The  basis  under  thfc  Act  for  the 
proposed  rule  changi  is  the  requirement 
under  Section  6(b)(5]  that  an  Exchange 
have  rules  that  are  d9signed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  &ee  ^d  open  market, 
and,  in  general,  to  pri>tect  investors  and 
the  public  interest.  Tlie  proposed 
adoption  of  Rule  123A-46  is  consistent 


with  these  objectives 


in  that  it  will 


ensure  that  customer ;  are  informed  in  a 
timely  manner  of  the  circumstances 
under  which  their  or  iers  are  being 
represented. 

B.  Self-Regulatory  Oi ionization's 
Statement  on  Burder,  on  Competition 

The  Exchange  doe^  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  comp«tiLion  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ih^  Act. 

C.  Self-Regulatory  OiPanization's 
Statement  on  CommSnts  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  ^either  solicited 
nor  received  written  fcomments  on  the 
proposed  rule  change. 

III.  Date  of  Effectivei^ess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action  . 

Within  35  days  of  me  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  de^gnate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commi  aion  will: 

(A)  by  order  approire  the  propyosed 
rule  change,  or 

(B)  institute  procee  dings  to  determine 
whether  the  propose<  I  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  i  ue  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies^  thereof  with  the 
Secretary,  Securities  ^d  Exchange 
Commission.  450  FifHh  Street  NW.. 
VVashingtoa.  DC  20543.  Copies  of  the 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisi(Mis  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
SectiOTi.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
3  and  should  be  submitted  by  August  5, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary'. 
|FR  Doc.  94-17253  Filed  7-14-94:  8:45  am) 

BILLING  CODE  8010-01-M 


[Release  No.  34-34342;  File  No  SR-Phlx- 
91-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  by  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Equity  Floor 
Procedure  Advice  E-A-1— 
Responsibility  for  Displaying  Best  Bid 
and  Offer  Prices 

July  11. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §78s(b)(l),  notice  is 
hereby  given  that  on  July  15, 1991,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlyx"  of  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  and  on  Jime  23, 1994  filed 
Amendment  No.  1  to  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc  proposes  to  adopt  Phlx 
Equity  Floor  Procedure  Advice 
( "EFPA")  E-A-1:  Responsibility  for 
Displaying  Best  Bid  and  Offer  Prices 
Established  on  the  Equity  Floor.  The 


Text  of  the  proposed  new  advice  is 
presented  below: 

E-A~l  Responsibility  for  Displaying  Best 
Bid  and  Offer  Prices  Established  on  the 
Equity  Floor 

(i)  A  Specialist  shall  use  due  diligence 
to  ensure  that  the  best  available  bid 
price  and  offer  price  on  the  floor  in  each 
"primary  stock  issue"  assigned  to  him  is 
properly  and  timely  displayed  for 
dissemination  purposes  throughout  the 
trading  day. 

(ii)  A  Specialist  shall  also  use  due 
diligence  to  ensure  proper  and  timely 
display  of  any  bid  or  offer  price  of  any 
order  on  the  book  in  a  "secondary 
issue"  assigned  to  him  for  so  long  as 
such  bid  or  offer  is  equal  or  superior  to 
the  consolidated  best  bid  or  offer  of 
those  disseminated  by  the  national 
exchanges. 

(iii)  For  the  purposes  of  the  above 
paragraphs,  the  fine  schedule  below  will 
apply  in  any  instance  of  any  exchange 
review  which  identifies  that  five  percent 
or  more  of  such  orders  have  not  been 
properly  displayed  in  a  timely  fashion 
for  the  review  period. 

Fine  Schedule 

(Implemented  on  a  three  year  running 
calendar  ttasis] 


E-A-1 

1  St  Occurrence  .._ 

$100.00 

2nd  Occurrence  

250.00 

3rd  Occurrence  

500.00 

4th  and  Thereafter  .... 

Sanction  is  discre- 

tionary with  Busi- 

ness Conduct 

Committee. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
land  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  test  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

This  new  equity  floor  procedure 
advice  codifies  the  due  dihgence 
requirement  of  equity  specialists 


imposed  pursuant  to  SEC  Rule  llAcl- 
1  to  display  the  best  bid  and  offer 
available  on  the  floor  in  their  assigned 
issues.  The  specialists'  responsibility 
will  be  different  for  primary  stock  issues 
and  secondary  market  issues. 

For  stocks  that  are  primary  to  this 
Exchange,  a  specialist's  responsibility 
will  be  to  ensure  that  the  best  bid  and 
offer  voiced  on  the  floor  of  the  Exchange 
in  one  of  his  assigned  speciahst  issues 
is  properly  and  timely  displayed  for 
dissemination  purposes  throughout  the 
trading  day.  A  primary  stock  issue  is 
any  issue  dually  listed  with  another 
exchange  for  which  the  Phbc  has  traded 
the  majority  of  exchange  volume  over 
the  previous  six  months  or  any  issue 
listed  on  the  Phlx  which  is  not  listed  on 
any  other  national  exchange. 

For  those  stocks  in  which  the  Phl.x 
specialist  makes  a  secondary  market,  his 
responsibility  is  to  ensure  proper  and 
timely  display  of  the  best  bid  (or  offer) 
so  long  as  such  bid  (or  offer)  is  equal  or 
superior  to  all  other  bids  (or  offers) 
reflected  and  disseminated  at  the  lime 
by  the  national  exchanges. 

The  Exchange  has  provided  a  fine 
schedule  to  be  applied  when  an 
Exchange  review  identifies  five  percent 
or  more  of  such  orders  reviewed  over  a 
designated  time  period  to  have  not  been 
properly  displayed  in  a  timely  manner. 
If  at  any  time,  however,  an  Exchange 
review  reveals  that  the  amount  of  orders 
not  timely  displayed  exceeds  five 
percent  by  an  amount  whereby  it  would 
be  unreasonable  to  still  consider  the 
infraction  as  minor,  the  staff  may  bring 
the  matter  to  the  Business  Conduct 
Committee  to  authorize  a  Statement  of 
Charges  and  impose  more  severe 
sanctions  pursuant  to  Exchange  Rule 
970. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 


Federal  Register  /  Vol.  59,  No.  135  /  Friday,  July  15,  1994  /  Notices 


36243 


imposed  pursuant  to  SEC  Rule  11  Acl- 
1  to  display  the  best  bid  and  offer 
available  on  the  floor  in  their  assigned 
issues.  The  specialists'  responsibility 
will  be  different  for  primary  stock  issues 
and  secondary  market  issues. 

For  stocks  that  are  primary  to  this 
Exchange,  a  specialist's  responsibility 
will  be  to  ensure  that  the  best  bid  and 
offer  voiced  on  the  floor  of  the  Exchange 
in  one  of  his  assigned  specialist  issues 
is  properly  and  timely  displayed  for 
dissemination  purposes  throughout  the 
trading  day.  A  primary  stock  issue  is 
any  issue  dually  listed  with  another 
exchange  for  which  the  Phlx  has  traded 
the  majority  of  exchange  volume  over 
the  previous  six  months  or  any  issue 
listed  on  the  Phlx  which  is  not  listed  on 
any  other  national  exchange. 

For  those  stocks  in  which  the  Phl.x 
specialist  makes  a  secondary  market,  his 
responsibility  is  to  ensure  proper  and 
timely  display  of  the  best  bid  (or  offer) 
so  long  as  such  bid  (or  offer)  is  equal  or 
superior  to  all  other  bids  (or  offers) 
reflected  and  disseminated  at  the  lime 
by  the  national  exchanges. 

The  Exchange  has  provided  a  fine 
schedule  to  be  applied  when  an 
Exchange  review  identifies  five  percent 
or  more  of  such  orders  reviewed  over  a 
designated  time  period  to  have  not  been 
properly  displayed  in  a  timely  manner. 
If  at  any  time,  however,  an  Exchange 
review  reveals  that  the  amount  of  orders 
not  timely  displayed  exceeds  five 
percent  by  an  amount  whereby  it  would 
be  unreasonable  to  still  consider  the 
infraction  as  minor,  the  staff  may  bring 
the  matter  to  the  Business  Conduct 
Committee  to  authorize  a  Statement  of 
Charges  and  impose  more  severe 
sanctions  pursuant  to  Exchange  Rule 
970. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-ReguJatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  befieve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will; 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  \\Titten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N\V., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PhLx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-91-20 
and  should  be  submitted  by  August  5, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorily. 
Jonathan  G.  Katz, 
Secretan,: 

|FR  Doc.  94-17254  Filed  7-14-94:  8:45  ami  _ 
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94-01] 

Self  Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  Nos.  1,  2,  3,  and  4,  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  5  to  the  Proposed  Rule  Change,  by 
the  Philadelpfiia  Stock  Exchange,  Inc. 
Relating  to  the  Listing  and  Trading  ot 
Options  on  the  Phone  Index. 

July  11.1994 

Introduction 

On  January  3,  1994,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange)  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
provide  for  the  listing  and  trading  of 
options  on  the  Phlx  Phone  Index 
("Phone  Index"  or  "Index").  On 
February  18,  1994,  February  24,  1994, 
April  6,  1994,  April  11,  1994,  and  July 
5, 1994,  the  Exchange  filed  Amendment 
Nos.  1,3  2,'»  3.5  4,**  and  5,''  respectively, 
to  this  proposal. 


■15  U.S.C.  S78s(b)(l)  (1982). 

■^  17  CFR  240.196-4  (1993). 
•In  Amendmeni  No.  1.  the  Phlx  amended  the 
proposal:  (1)  to  provide  that  the  Index  will  be 
updated  during  the  trading  day  at  least  once  every 
15  seconds,  rather  than  once  every  minute:  (2)  to 
provide  that  the  exercise  prices  will  be  set  at  five 
point  Index  intenals  rather  than  2'.^  point  Index 
intervals  as  staled  in  the  original  filing:  13)  to 
specify  that  the  expiration  cycle  applicable  to 
options  on  the  Index  will  be  three  expiration 
months  from  the  March.  June.  September,  Deienitwi 
cycle  plus  two  additional  near-term  months;  (4)  to 
clarify  the  Exchange's  obligations  with  respect  to 
d<;listingand  replacing  components  of  the  Index:  (5) 
to  clarif>'  that  all  of  the  proposed  Index's 
component  stocks  are,  and  any  future  replacement 
or  added  component  securities  will  be,  listed  and 
traded  on  either  the  New  York  Stock  Exchange 
("NYSE")  or  the  American  Stock  Excha.nge  (non- 
ECM)  ("Amex"),  or  quoted  on  and  traded  through 
.  the  Nasdaq  National  Market  ("Nasadaq/NM"):  and 
(6)  to  clarify  that  all  of  the  current  Index  component 
stocks  have  overlying  exchange-traded  options  on 
them.  Sue  Letter  from  Michele  R.  Weisbaum, 
i^ssociate  General  Counsel,  Phlx,  to  Sharon  Lawson. 
A.ssistant  Director,  Division  of  Market  Regulation, 
(ximmiision,  dated  February  16,  1994. 

'In  Amendment  No.  2,  the  Phlx  amended  the 
proposal  to  change  the  name  of  the  Index  from  the 
Phlx  Baby  Bell  Index  to  the  Phbt  Phone  Index.  See 
Letter  from  Michele  R.  Weisbaum,  Associate 
General  Counsel,  Phlx.  to  Michael  Walinskes.  Staff 
Attorney,  Division  of  Market  Regulation, 
Commission,  dated  February  24, 1994. 

'In  Amendment  No.  3,  the  Phlx  amended  the 
proposal  to  represent  that  the  Pblx  will  submit  a 
Rule  19l>-4  filing  to  the  Commission  prior  to 
opening  any  nnw  series  of  options  on  the  Index  for 
Iniding  if  at  any  time  less  than  90  percent  of  the 
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The  proposed  rule  change  and 
Amendment  Nos.  1.4  3,  and  4  thereto 
were  published  for  cotnment  in  the 
Federal  tegister  on  Jiine  6. 1994."  No 
comments  were  received  on  the 
proposed  rule  change  nor  the 
amendments.  This  ore  er  approves  the 
proposal  and  its  Bve  j  mendments. 

II.  Description  of  Pro]  losal      ■  \ 

A.  Composition  of  the  Index 

The  Phlx  proposes  1 3  list  for  trading 
options  on  the  Phone  ndex,  a  stock 
index  to  be  calculated  and  maintained 
by  the  Phlx.  The  Index  will  be   ■ 
composed  of  the  common  stocks  of  the 
eight  companies  created  as  a  result  of 
the  divestiture  of  Amo-ican  Telephone 
&  Telegraph  Co.  ("ATAT")  in  1983. 
including  the  seven  regional  telephone 
companies  spun  off  fr^in  AT&T  as  well 
as  AT&T  itself.9  AT&TJand  the  spun-off 
regional  telephone  coippanies  represent 
some  of  the  largest  and  most  vkridely- 
held  U.S.  common  stoiks.  All  eight  of 
the  common  stocks  ara  listed  on  the 
NYSE.  The  Phbc  will  i^  a 
capitalization-weighted  methodology  to 
calculate  the  Index.'"  I 

As  of  March  11.  1994.  the  market 
capitalizations  of  the  individual  stocks 
in  the  Index  ranged  frotn  a  high  of  $68.7 
bilhon  (AT&T)  to  a  lev*  of  $15  billion 
(Nynex).  with  the  mean  and  median 
being  $27.6  bilUon  and  $22.8  biUion. 
respectively.  The  market  capitahzation 
of  all  the  stocks  in  the  Index  was  $220.6 
billion.  The  total  number  of  shares 
outstanding  for  the  sto<  ks  in  the  Index 


Where 

Total  Capitalization  =  J  um  of  Market 
Values  (price  x  shares  outstanding) 
for  all  component  Securities 

Divisor  =  The  number  y  fhich,  when 


ranged  from  a  high  of  1.4  billion  shares 
(AT&T)  to  a  low  of  412.7  million  shares 
(Nynex).  In  addition,  the  average  daily 
trading  volume  of  the  stocks  in  the 
Index,  for  the  six  months  immediately 
preceding  February  24, 1994.  ranged 
from  d  high  of  1.646.200  shares  per  day 
(AT&T)  to  a  low  of  425.100  shares  per' 
day  (BellSouth  Corp.).  with  a  mean  of 
approximately  773,638  shares.  For  the 
same  period,  the  average  monthly 
trading  volume  of  the  stocks  in  the 
Index  ranged  from  a  high  of  40.916.000 
shares  per  month  (AT&T)  to  a  low  of 
8,928,000  shares  per  month  (BellSouth 
Corp.).  with  a  mean  of  approximately 
17.03  miihon  shares.  Finally,  no  one 
stock  comprised  more  than  31.14 
percent  of  the  Index's  total  value  as  of 
March  11. 1994  (AT&T),  and  the 
percentage  weighing  of  the  foiu-  largest 
issues  in  the  Index  accounted  for  64.77 
percent  of  the  Index's  value.  The 
percentage  weighting  of  the  lowest 
weighted  stock  was  6.78  percent  of  the 
Index  (Nynex).  and  the  percentage 
weighting  of  the  five  smallest  issues  in 
the  Index  accounted  for  35.23  percent  of 
the  Index's  value. 

B.  Maintenance 

The  Index  will  be  maintained  by  the 
Phlx.  The  Phlx  will  make  special 
adjustments  to  the  securities  comprising 
the  Index  to  reflect  such  events  as  stock 
splits  or  reverse  splits,  spinoffs,  stock 
dividends,  reorganizations, 
recapitaUzations.  and  similar  events, 
upon  their  occurrence.  In  accordance 
with  Phlx  Rule  1009A,  if  any  change  in 


.  Cuaent  Inde.K  Value  = 


Total  Capitalization 
Divisor 


divided  from  the  U  tal  capitalization     the  component  securities  resulting  from 


component  securities,  by  wei, 
exchange  options  trading,  or  i 
number  of  stocks  in  the  Index 
than  ten  or  decreases  to  less 
from  Michele  R.  Weisbaum. 
CounseL  Phbt.  to  Sharon  Law 
Director.  Division  of  Mariwt 
Commission,  dated  March  3 
*In  Amendment  No.  4.  the 
proposal:  (1)  to  change  the 
current  Index  vaJue  would  be 
represent  that  the  surveillance 
used  to  monitor  trading  in  ear 
other  index  options,  which  i 
complete  access  to  trading  act 
underlying  securities  compris 
which  are  traded  on  the  NYSK 


fhl, 


n<l 


when  the  Index  was  initially 
calculated  (on  December  1. 1993). 
yielded  an  Index  value  of  200. 
The  Index  divisor  will  be  adjusted  for 
changes  in  the  capitalization  of  any  of 


t.  are  eligible  for 
at  any  time  the 
increases  to  more 
eight.  See  Letter 
A  isociate  General 
'4on.  Assistant 

;ulatioa. 
*»94. 

Ifhlx  amended  the 
in  which  the 
I  calculated:  (2)  to 
procedures  currently 
1  of  the  Exchange's 
ude  having 
'ity  in  the 
i  ng  the  Index  (all  of 
.  also  will  be  used 
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to  monitor  trading  in  options  on  the  Index;  (3)  to 
provide  that  the  Intermarket  Surveillance  Group 
Agreement  dated  July  14.  1983.  as  amended  on 
January  29.  1990.  will  be  applicable  to  the  trading 
of  options  on  the  Index;  and  (4)  to  confirm  that  the 
trading  hours  for  the  Index  will  be  9:30  a.m.  to  4:10 
p.m.  (New  York  time).  See  Letter  from  Michele  R. 
Weisbaum,  Associate  General  Counsel.  Phlx,  to 
Thomas  McManus.  Division  of  Market  Regulation. 
Commission,  dated  April  7.  1994. 

'  In  Amendment  No.  5,  the  Phlx  amended  its 
proposal  to  include  (1)  the  listing,  pursuant  to  Phbc 
Rule  1101A(b)(iv).  of  quarterly  index  options  CQIX 
options')  on  the  Phone  Index:  and  (2)  the  listing, 
pursuant  to  Phbc  Rule  1101A(b)(iii).  of  series  of 
long-term  options  CLEAPS")  on  the  Phone  Index. 
See  Letter  from  Michele  R.  Weisbaum.  Associate 


the  nature  of  any  stock  in  the  Index  that 
is  caused  by  delisting,  merger, 
acquisition,  or  otherwise  occurs  which 
would  change  the  overall  market 
character  of  the  Index,  the  Exchange 
will  take  appropriate  steps  to  delete  this 
Index  component  stock  from  the  Index. 
Such  Index  component  stock  would  be 
replaced  by  another  Index  component 
stock  which  the  Exchange  in  its 
discretion  beUeves  would  be  compatible 
with  the  intended  market  character  of 
the  Index." 

If  at  any  time  less  than  90  percent  of    ' 
the  component  stocks  in  the  Index,  by 
weight,  are  eligible  for  exchange  options 
trading,  or  if  the  number  of  stocks  in  the 
Index  ever  increases  to  more  than  ten  or . 
decreases  to  less  than  eight,  the 
Exchange  would  submit  a  filing  to  the 
Commission  pursuant  to  Rule  19b-4 
under  the  Act  prior  to  opening  any  new 
series  of  options  on  the  Index  for 
trading. 

C.  Calculation  of  the  Index 

The  Index  will  be  calculated  using  a 
capitalization-weighting  methodology. 
The  representation  of  each  security  in 
the  Index  will  be  proportional  to  the 
security's  last  sale  price  multiplied  by 
the  total  number  of  shares  outstanding, 
in  relation  to  the  total  market  value  of 
all  of  the  securities  in  the  Index.  The 
value  of  the  Index  was  set  to  equal  200 
on  December  1. 1993.  As  of  June  24, 
1994,  the  Index  value  was  196.73.  The 
foijnula  for  calculating  the  Index  value 
is  as  follows: 


mergers,  acquisitions,  delistings, 
substitutions,  and  other  like  corporate 
events.  The  formula  for  adjusting  the 
divisor  is  as  follows: 


General  Counsel.  Phlx.  to  Thomas  McManus. 
Division  of  Market  Regulation.  Commission,  dated 
July  1. 1994. 

•  See  Securities  Exchange  Act  Release  No.  34 1 30 
(May  27.  1994).  59  FR  29317  (June  6. 1994). 

•The  components  of  the  Index  are:  AT&T; 
Ameritech  Corp.;  Bell  Atlantic  Corp.;  BellSouth 
Corp.:  Nynex  Corp.;  Pacific  Telesis  Group; 
Southwestern  Bell  Corp.;  and  US  West  Inc. 

'"See  infra  Section  Il.t:.,  entitled  "Calculation  of 
the  Index,"  for  a  description  of  this  calculation 
method. 

"The  Exchange  represents  that  any  future 
replacement  or  added  component  securities  will  be- 
listed  and  traded  on  either  the  NYSE  or  Amex.  or 
quoted  on  and  traded  through  the  Nasdaq'NM.  Sec 
supra  note  3. 


Divisor 


Adjustments  in  the  valin;  of  the  Index  tl 

which  are  necessitated  by  the  addition  N 

and/or  deletion  of  an  issue  from  the  c 

Index  are  made  by  adding  and/or  n 

subtracting  the  market  value  (price  x  n 

shares  outstanding)  of  the  relevant  a 

issues.  V 

The  Index  value  will  be  updated  E 

dynamically  and  disseminated  at  least  L 
once  every  fifteen  seconds  during  the 

trading  day.  12  The  Phlx  has  retained  S 

Bridge  Data.  Inc.  to  compute  and  do  all  tl 

necessary  maintenance  of  the  Index.  tl 

Pursuant  to  Phlx  Rule  llOOA,  updated  o 

Index  values  will  be  disseminated  and  o 

displayed  by  means  of  primary  market  (i 

prints  reported  by  the  Consolidated  ft 

Tape  Association  and  over  the  facilities  b 

of  the  Options  Price  Reporting  e 

Authority  ("OPRA").  The  Index  value  A 

also  will  be  available  on  broker/dealer  1 

interrogation  dexices  to  subscribers  of  ft 

the  option  information.  q 

The  Index  value,  for  purposes  of  T 

settling  outstanding  Index  options  fi 

contracts  upon  expiration,  will  be  ej 

calculated  based  upon  the  regular  way  o 
opening  sale  prices  for  each  of  the 

Index's  component  stocks  on  the  last  ^ 
trading  day  prior  to  expiration.  Once  all 
of  the  component  stocks  have  opened, 

the  value  of  the  Index  will  be  d 

determined  and  that  value  will  be  sued  tl 

as  the  final  settlement  value  for  expiring  w 

Index  option  contracts.  If  any  of  the  P 

component  stocks  do  not  open  for  ir 

trading  on  the  last  trading  day  before  K 

expiration,  then  the  last  reported  sale  P 

price  of  such  security  will  be  used  in  e; 

any  case  where  that  security  does  not  oj 

trade  on  that  day.  ic 

D.  Contract  Specifications 

The  proposed  options  on  the  Index  si 
will  be  cash-settled.  American-style 

options. '3  Standard  options  trading  ^ 
hours  (9:30  a.m.  to  4:10  p.m.  New  York 

time)  will  apply  to  the  contracts.  The  si 

Index  multiplier  will  be  100.  Strike  u1 

prices  will  be  set  at  five  point  intervals  ir 

in  terms  of  the  current  value  of  the  PI 

index.'*  in 

The  Exchange  will  trade  consecutive  ac 

and  cycle  month  series  pursuant  to  Phlx  Fi 

Rule  IIOIA.  Specifically,  there  will  be  _ 


'  -  To  the  extent  that  a  component  stock  does  not 
open  for  trading  on  a  particular  trading  day.  or 
trading  in  that  component  stock  is  halted  during  the 
course  of  a  particular  trading  day,  the  last  rejKJrted 
s<ile  price  of  such  security  will  be  used  for  purpose.s 
of  calculating  the  current  Index  value. 

'^  An  American-style  option  can  be  exercised  at 
any  time  prior  to  its  expiration. 

■'  Additional  exercise  prices  will  be  added  In 
iirx:ordiince  with  PhU  Rule  1101  A(a). 
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Divisor 


Total  Capitalization  (as  result  of  adjustments) 
Index  Value 


Adjustments  in  the  value  of  the  Index 
which  are  necessitated  by  the  addition 
and/or  deletion  of  an  issue  from  the 
Index  are  made  by  adding  and/or 
subtracting  the  market  value  (price  x 
shares  outstanding)  of  the  relevant 
issues. 

The  Index  value  will  be  updated 
dynamically  and  disseminated  at  least 
once  every  fifteen  seconds  during  the 
trading  day.'^  The  Phlx  has  retained 
Bridge  Data,  Inc.  to  compute  and  do  all 
necessary  maintenance  of  the  Index. 
Pursuant  to  Phlx  Rule  llOOA.  updated 
Index  values  will  be  disseminated  and 
displayed  by  means  of  primary  market 
prints  reported  by  the  Consolidated 
Tape  Association  and  over  the  facilities 
of  the  Options  Price  Reporting 
Authority  ("OPRA").  The  Index  value 
also  will  be  available  on  broker/dealer 
interrogation  de\ices  to  subscribers  of 
the  option  information. 

The  Index  value,  for  purposes  of 
settling  outstanding  Index  options 
contracts  upon  expiration,  will  be 
calculated  based  upon  the  regular  way 
opening  sale  prices  for  each  of  the 
Index's  component  stocks  on  the  last 
trading  day  prior  to  expiration.  Once  all 
of  the  component  stocks  have  opened, 
the  value  of  the  Index  will  be 
determined  and  that  value  will  be  sued 
as  the  final  settlement  value  for  expiring 
Index  option  contracts.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 
expiration,  then  the  last  reported  sale 
price  of  such  security  will  be  used  in 
any  case  where  that  security  does  not 
trade  on  that  day. 

D.  Contract  Specifications        \   ' 

The  proposed  options  on  the  Index 
will  be  cash-settled.  American-style 
options. '3  Standard  options  trading 
hours  (9:30  a.m.  to  4:10  p.m.  New  York 
time)  will  apply  to  the  contracts.  The 
Index  multiplier  will  be  100.  Strike 
prices  will  be  set  at  five  point  intervals 
in  terms  of  the  current  value  of  the 
index.'* 

The  Exchange  will  trade  consecutive 
and  cycle  month  series  pursuant  to  Phlx 
Rule  1101  A.  Specifically,  there  will  be 


three  expiration  months  from  the 
March.  June,  September.  December 
cycle,  plus  two  additional  near-term 
months  so  that  the  three  nearest-term 
months  always  will  be  available.  In 
addition,  pursuant  to  and  in  accordance 
with  Phlx  Rule  1101A(b){iii),  the 
Exchange  will  list  and  trade  series  of 
LEAPS  on  the  Index. 

Index  options  will  expire  on  the 
Saturday  following  the  third  Friday  of 
the  expiration  month.  Since  options  on 
the  Index  will  settle  based  upon  the 
opening  prices  of  the  component  stocks 
on  the  last  trading  day  before  expiration 
(normally  a  Friday),  the  last  trading  day 
for  an  expiring  Index  option  series  will 
be  the  second  to  last  business  day  before 
expiration  (normally  a  Thursday). 
Alternatively,  pursuant  to  Phlx  Rule 
1101A(b)(iv),  the  Exchange  may  provide 
for  the  listing  of  up  to  eight  near-term 
quarterly  expirations  for  the  Index. 
These  QIX  options  would  expire  on  the 
first  business  day  following  the  end  of 
each  calendar  quarter,  and  all  such  QIX 
options  would  be  P.M.-settled.'s 

E.  Position  and  Exercise  Limits,  Margin 
Requirements,  and  Trading  Halts 

Position  limits  and  exercise  limits  for 
the  Index  options  will  be  set  at  no  more 
than  5.500  contracts.'**  Index  options 
will  be  traded  pursuant  to  the  current 
Phlx  rules  governing  the  trading  of 
index  options,  particularly  Phlx  Rules 
lOOOA  through  1103A.  and  generally, 
Phlx  Rules  1000  through  1070.  For 
example,  Exchemge  rules  applicable  to 
options  on  the  Phone  Index  will  be 
identical  to  the  rules  applicable  to  other 
narrow-based  index  options  for 
purposes  of  trading  rotations,  halts,  and 
suspensions.''  and  margin  treatment. '• 

F.  Surveillance 

The  Exchange  will  use  the  same 
surveillance  procedures  currently 
utilized  for  each  of  the  Exchange's  other 
index  options  to  monitor  trading  in 
Phone  Index  options.  These  procedures 
include  complete  access  to  trading 
activity  in  the  underlying  securities. 
Further,  the  Intermarket  Surveillance 


'-To  the  extent  that  a  component  stock  does  not 
open  for  trading  on  a  particular  trading  day,  or 
trading  in  that  component  stock  is  halted  during  the 
course  of  a  particular  trading  day,  the  last  rejKJrted 
sale  price  of  such  security  will  be  used  for  purposes 
of  calculating  the  current  Index  value. 

"An  American-style  option  can  be  exercised  dl 
any  time  prior  to  its  expiration. 

"Additional  exercise  prices  will  be  added  in 
iifrcordance  with  Phlx  Rule  1101  A{a). 


'■''See  Securities  Exchange  Act  Release  No.  34234 
(June  17.  1994),  59  FR  32729  (June  24, 1994).  which 
approved  the  Exchange's  proposal  to  amend  Phlx- 
Rule  1101 A  to  permit  the  Exchange  to  list  QIX 
options  on  all  existing  and  future  Exchange  indexes 
(with  each  listing  of  QIX  options  on  future  indexes 
subject  to  Commission  approval). 

'"See Phlx  Rules  1001  A(b)(i)  and  K)02A. 
respectively. 

"See Phlx  Rule  1047.\. 

'».Spe  Phlx  Rules  722  and  lOOOA. 


Group  ("ISO")  Agreement,  dated  July 
14,  1983.  as  amended  on  January  29. 
1990.  will  be  applicable  to  the  trading 
of  options  on  the  index.'** 

III.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).2«> 
Specifically,  the  Commission  finds  that 
the  trading  of  Phone  Index  options  wall 
serve  to  promote  the  public  interest  and 
help  to  remove  impediments  to  a  bee 
and  open  securities  market  by  providing 
investors  with  a  means  of  hedging 
exposure  to  market  risk  associated  with 
U.S.  telephone  industry  stocks.^' 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the  Phone 
Index  is  a  narrow-based  index.  The 
Phone  Index  is  composed  of  only  eight 
securities,  all  of  which  are  U.S. 
telephone  industry  stocks.  Accordingly, 
the  Commission  believes  that  it  is 
appropriate  for  the  Phlx  to  apply  its 
rules  governing  narrow-based  index 


'"The  Exchange  is  a  member  of  the  ISG,  which 
was  formed  on  July  14,  1983,  among  other  things, 
to  coordinate  more  effectively  surveillance  and 
investigative  information  sharing  arrangements  in 
the  stock  and  options  markets.  See  Intermarket 
Surveillance  Group  Agreement.  July  14,  19S3.  The 
most  recent  amendment  to  the  ISG  Agreement, 
which  incorporates  the  original  agreement  and  all 
amendments  made  thereafter,  was  signed  by  ISG 
members  on  January  29,  1990.  See  Second 
Amendment  to  the  Intermarket  Sun-eillsnce  Croup 
Agreement.  January  29,  1990. 

^"ISU.S.C.  7ef(b)(5)(]988). 

^•Pursuant  to  Section  6(b)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  anv  new 
option  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
beneHts  that  might  be  derived  by  nurket 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  oiner 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  index  options  on  the  Phone  Index  will 
provide  investo.-s  wfth  a  hedging  vehicle  that 
should  reflect  the  overall  movement  of  telephone 
industry  stocks  in  the  U.S.  securities  markets.  The 
Commission  also  believes  that  these  Index  options 
will  provide  investors  with  a  means  by  which  to 
make  investment  decisioiu  in  this  sector  of  the  U.S. 
securities  markets,  allowing  them  to  establish 
positions  or  increase  existing  positions  in  such 
markets  in  a  cost-effective  manner. 


36243 


options  to  trading  in  the  Index   . 
options.-^ 

The  Commission  ;  Iso  finds  that  the 
large  capitalizations  liquid  markets, 
and  relative  weightings  of  the  index's 
component  securities  significantly 
minimize  the  potent  al  for  manipulation 
of  the  Index.  First.  \}  e  majority  of  the 
components  that  cor  iprise  the  Index  are 
actively-traded,  with  a  mean  and 
median  average  dail;  trading  volume  of 
773,800  and  637,700  shares, 
respectively,  over  thi  (  six  months 
immediately  precedi  ig  Februarv  24. 
1994.-^  Second,  the  i  narket 
capitalizations  of  the  securities  in  the 
Index  are  very  large,  ranging  from  a  high 
of  Sb8.7  billion  to  a  Isw  of  $15  billion, 
asof  March  11.  1994  with  the  mean  and 
median  being  $27.6  I  illion  and  $22  8 
billion,  respectively.  Third,  although  the 
Index  is  only  compri  >ed  of  eight 
component  securitiei ,  no  one  particular 
security  or  group  of  s  ecurities 
dominates  the  Index.  Specifically,  no 
individual  stock  com  irises  more  than 
31.15  percent  of  the  1  idex's  total  value, 
and  the  percentage  v\  sighting  of  the  four 
largest  issues  in  the  I  idex  accounts  for 
64.77  percent  of  the  1  ndex's  value.-* 
Fourth,  all  of  the  seci  irities  in  the  Index 
are  eligible  for  standi  rdized  options 
trading,  and  the  propased  Phlx 
maintenance  requirei  nent  requires  that 
at  least  90  percent  of  :he  weighting  of 
the  Index  be  compris  ?d  of  securities  that 
are  eligible  for  excha  ige  options 
trading.  Fifth,  if  the  F  hlx  increases  the 
number  of  componen  t  securities  to  more 
than  ten  or  decreases  that  number  to 
less  than  eight,  the  Plilx  will  be  required 
to  seek  Commission  £  pproval  pursuant 
to  Section  19(b)(2)  of  the  Act  before 
listing  new  strike  pri<  e  of  expiration 
month  series  of  Phon  ;  Index  options. 
This  will  help  protec  against  material 
changes  in  the  compc  sition  and  design 
of  the  Index  that  miglt  adversely  affect 
the  Phlx's  obligation*  to  protect 
investors  and  to  mair  tain  fair  and 
orderly  markets  in  In^  lex  options. 
Finally,  the  Index  is  c  omprised,  and  in 
the  future  may  only  h;  comprised,  of 
stocks  listed  and  trad  >d  orh  the  NYSE  or 
Amex,  or  quoted  on  a  id  traded  through 
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acLompanying  text. 

■"  In  addition. over  this 
component  of  the  Index  hac 
trading  volume  of  less  than 

^<The  Commission's  ana 
eigtil  securities  in  the  Index 
Mvera)  more  underlving 
might  come  to  a  diffrrent 
securities  accounted  for  a  s 
index's  weighting.  In  add 
is  comprised  of  only  eight 
is  satisfied  that.  b,ii>ed  on  t 
liquidity,  and  relative  w 
securities,  the  Index  can  be 
product. 


ro  >gh  15,  and 


hi 
veigl  t 


me  period,  no 
an  average  daily 
125.100  shares  per  day 
sis  is  besed  on  the 
For  an  index  with 
severities,  the  Commission 
lusion  if  only  a  few 
I  bstanlial  portion  of  the 
itif n.shhough  the  Index 
Ws.  the  Commission 
large  capitalizations, 
ings  of  the  component 
raded  as  an  iiiiipv 
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the  Nasdaq/NM.  Accordingly,  the  Phlx 
will  be  required  to  ensure  that  each 
component  of  the  Index  is  subject  to  last 
sale  reporting  requirements  in  the 
United  States.  This  will  further  reduce 
"the  potential  for  manipulation  of  the 
value  of  the  Index. 

B.  Suneillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  security 
index  derivative  product  and  the 
exchange{s)  trading  the  securities 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  aind  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  security  index 
product  less  readily  susceptible  to 
manipulation.^*  In  this  regard,  the 
NYSE,  which  currently  is  the  primary 
market  for  all  of  the  stocks  comprising 
the  Index,  is  a  member  of  the  ISG, 
which  provides  for  the  exchange  of  all 
necessary  surveillance  information.^^ 

C.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  on  the  Phlx  of 
options  on  the  Phone  Index  will  not 
adversely  impact  the  underlying 
securities  markets.^^  First,  as  described 
above,  for  the  most  part  no  one  security 
or  group  of  securities  dominates  the 
Index.  Second,  because  at  least  90 
percent  of  the  numerical  value  of  the 
Index  must  be  accounted  for  by 
securities  that  meet  the  Exchange's 
options  listing  standards,  the 
component  securities  generally  will  be 
actively-traded,  highly-capitalized 
securities.  Third,  the  5.500  contract 
position  and  exercise  limits  applicable 
to  Index  options  will  serve  to  minimize 
potential  manipulation  and  market 
impact  concerns. 

Lastly,  the  Commission  believes  that 
settling  expiring  Phone  Index  options 
based  on  the  opening  prices  of 


''Sfy  .Securities  Exchange  Act  Release  No.  31243 
LSeptember  28.  1992).  57  FR  45849  (October  5, 
1992) 

"•See  sufim  note  16.  In  addition,  the  Amex  and 
the  National  Association  of  .Securities  Dealers,  Inc. 
are  members  of  the  ISG. 

^'In  addition,  the  Phlx  has  represented  that  the 
Phlx  and  OPR,A  have  the  necesisary  systems 
capacity  to  support  those  new  series  of  index 
options  that  would  result  from  the  introduction  of 
options  on  the  Phone  Index.  See  Letter  from 
Michele  R.  Weisbaum,  Associate  General  Counsel, 
Phlx,  to  Thomes  McManus,  Division  of  Market 
Regulation,  Commission,  dated  June  24.  1994:  and 
Letter  from  |o.seph  P.  Corrigan,  Executive  Director. 
OPRA.  to  Richard  Cangelosi,  Assistant  Vice 
President.  New  Product  Developn.ent.  Phlx.  dated 
April  18.  1994 


component  securities  is  consistent  with 
the  Act.  As  noted  in  other  contexts, 
valuing  options  for  exercise  settlement 
on  expiration  based  on  opening  prices 
rather  than  closing  prices  may  help 
reduce  the  "Expiration  Friday"  effects 
on  markets  for  securities  underlying 
options  on  the  Index.^" 

D.  Accelerated  Approval  of  Amendment 
No.  5 

The  Commission  finds  good  cause,  for 
approving  Amendment  No.  5  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  on  notice  of  filing  thereof  in 
the  Federal  Register.  The  portion  of 
Amendment  No.  5  providing  for  the 
listing  of  QIX  options  on  the  Index  is 
consistent  with  the  Exchange  proposal 
approved  by  the  Commission  on  June 
17.  1994  relating  to  the  listing  of  QIX 
options  on  all  stock  indexes  for  which 
index  options  are  listed  for  trading  by 
the  Exchange.  29  That  proposal  was 
published  for  the  full  21 -day  comment 
period,  and  no  comments  were  received 
In  addition,  because  Phlx  Rule 
1101A(b)(iii)  generally  permits  the 
Exchange  to  list  series  of  LEAPS  on 
stock  indexes,  the  Commission  finds 
that  the  portion  of  Amendment  No.  5 
relating  to  the  listing  of  series  of  LEAPS 
on  the  Index  presents  no  new  regulatory 
issues.  Accordingly,  the  Commission 
believes  it  is  consistent  with  Section 
6(b)(5)  of  the  Act  to  approve 
Amendment  No.  5  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
5  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NVV..  Washington,  DC 
20549.  Copies  of  the  submission,  ail 
subsequent  amendments,  all  written 
statements  with  respect  to  the  foregoing 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  foregoing  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  §  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NVV..  Washington.  DC. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 


**  See  Securities  Exch.inge  Art  Release  No  30944 
lluly  21,  1992),  57  FR  33376  (Ji;ly  28,  1992). 
■"Sw  supra  note  1 5 


mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-Phlx-94-01  and  should  be 
submitted  by  August  5, 1994. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^"  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-94-01),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
fonathan  G.  Katz, 
Secretary. 

[FR  Doc.  94-17255  Filed  7-14-94;  8:45  ami 
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Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 


the 


July  8,  1994. 

Notice  is  hereby  given  that  tlie 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  1, 1994  to  the  Secretary, 
Securities  and  Exchange  Conunission, 
Washington,  DC.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  wdll  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/rr  permitted  to 
become  effective.  ^ 

The  Southern  Company,  et  al.  (70-8435) 

The  Southern  Company  ("Southern"), 
a  registered  holding  company,  64 
Perimeter  Center  East,  Atlanta,  Georgia 


»15  D.S.C.  §78s(b)(2)  (1988). 
^'  17  CFR  200.30-3fa)(12|(1993). 
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mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-Phlx-94-01  and  should  be 
submitted  by  August  5. 1994. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^o  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-94-01),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 
Jonathan  G.  Katz, 
Secretary. 

.  [FR  Doc.  94-17255  Filed  7-14-94;  8:45  am) 
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Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

July  8.  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to^ 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  1, 1994  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  ser\'ice  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  heeiring, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/rr  permitted  to 
become  effective.  ^ 

The  Southern  Company,  et  al.  (70-8435) 

The  Southern  Company  ("Southern"), 
a  registered  holding  company,  64 
Perimeter  Center  East,  Atlanta,  Georgia 


«>15  D.S.C.  §78s(b)(2)  (1988). 
"  17  CFR  200.30-3fa)(121  (1993). 


30346.  and  its  subsidiaries.  Alabama 
Power  Company.  600  North  18th  Street. 
Birmingham.  Alabama,  35291,  Georgia 
Power  Company,  333  Piedmont  Avenue. 
N.E.,  Atlanta,  Georgia  30308,  Gulf 
Power  Company,  500  Bayfront  Parkway, 
Pensacola,  Florida  32501,  Mississippi 
Power  Company.  2992  West  Beach, 
Gulfport.  Mississippi  39501.  Savannah 
Electric  and  Power  Company,  600  Bay 
Street  East,  Savannah,  Georgia  31401, 
Southern  Company  Services,  hic,  64 
Perimeter  Center  East.  Atlanta,  Georgia 
30346,  Southern  Electric  International. 
Inc.,  900  Ashwood  Parkway.  Suite  500. 
Atlanta.  Georgia  30338.  Southern 
Nuclear  Operating  Company,  Inc..  40 
Inverness  Center  Parkway.  Birmingham. 
Alabama.  35205  and  Southern  Electric 
Generating  Company.  600  North  18th 
Street.  Birmingham.  Alabama  35291.  a 
subsidiary  of  Alabama  Power  Company 
and  Georgia  Power  Company 
(collectively.  "Applicants"),  have  filed 
an  application-declaration  under 
Sections  6(a).  7,  9(a).  10,  32  and  33  of 
the  Act  and  Rules  53  and  54  thereunder. 

Southern  proposes  to  issue  and  sell: 
(1)  up  to  25  million  additional  shares  of 
its  authorized  but  unissued  common 
stock,  par  value  $5  per  share,  as  such 
number  may  be  adjusted  for  any  share 
split  or  distribution  hereafter  authorized 
by  the  Commission  ("DRIP  Stock"), 
pursuant  to  its  Dividend  Reinvestment 
and  Stock  Purchase  Plan  ("Dividend 
Plan");  (2)  up  to  9  milhon  additional 
shares  of  its  authorized  but  unissued 
common  stock,  par  value  $5  per  share, 
as  such  number  may  be  adjusted  for  any 
share  split  or  distribution  hereafter 
authorized  by  the  Commission  ("ESP 
Stock"),  pursuant  to  The  Southern 
Company  Employee  Savings  Plan 
("Savings  Plan");  and  (3)  up  to  3  million 
additional  shares  of  its  authorized  but 
unissued  common  stock,  par  value  $5 
per  share,  as  such  number  may  be 
adjusted  for  any  share  split  or 
distribution  hereafter  authorized  by  the 
Commission  ("ESOP  Stock"),  in  order  to 
provide  common  stock  to  fund  The 
Employee  Stock  Ownership  Plan  of  The 
Southern  Company  System  ("ESOP 
Plan").  It  is  proposed  that  the  DRIP 
Stock,  the  ESP  Stock  and  the  ESOP 
block  will  be  issued  and  sold  from  time- 
to-time  on  or  prior  to  December  31, 
1997. 

The  DRIP  Stock  will  be  offered  to  all 
holders  of  Southern's  common  stock 
pursuant  to  the  Dividend  Plan  whereby 
shareholders  voluntarily  may  elect  to: 
(1)  have  cash  dividends  on  all  of  their 
shares  of  Southern  common  stock 
automatically  reinvested  and  have  the 
option  of  investing  additional  amounts 
by  making  cash  payments:  (2)  have  cash 
dividends  on  less  than  all  of  their  shares 


automatically  reinvested  and  continue 
to  receive  cash  dividends  on  their 
remaining  shares  and  have  the  option  of 
investing  additional  amounts  by  making 
cash  payments;  or  (3)  invest  by  making 
optional  cash  payments  only  of  not  less 
than  $25  per  payment  nor  more  than 
$6,000  per  quarter.  Cash  dividends  on 
shares  credited  to  a  participant's 
account  under  the  Dividend  Plan  will  be 
reinvested  in  shares  of  Southern's 
common  stock.  No  shares  will  be  sold 
by  Southern  under  the  Dividend  Plan  at 
less  than  the  par  value  of  such  shares. 

Shares  of  common  stock  purchased  on 
behalf  of  shareholders  will  be.  at 
Southern's  discretion,  previously  issued 
shares  purchased  on  the  open  market, 
newly  issued  shares  purchased  directly 
from  Southern,  or  a  combination  of 
both.  The  price  to  participants  will  be 
the  weighted  average  price  paid  for  the 
shares. 

The  price  of  shares  purchase*  directly 
from  Southern  will  be  equal  to  the 
average  of  the  high  and  low  sale  prices 
for  Southern's  common  stock,  as 
published  in  The  Wall  Street  Jaumal  in 
its  report  of  NYSE-Composite 
Transactions,  on  the  dividend  payment 
date,  or  the  average  of  the  high  and  low 
sale  prices  on  the  trading  dates 
immediately  preceding  and  following 
the  dividend  payment  date,  if  the 
common  stock  is  not  traded  on  the  New 
York  Stock  Exchange  on  the  dividend 
payment  date. 

Southern  Company  Services,  Inc. 
administers  the  Dividend  Plan.  A 
registered  broker-dealer  will  be 
designated  to  act  as  an  independent 
agent  for  the  purpose  of  purchasing 
shares  for  participants  on  the  open 
market.  No  service  charge  or 
commission  is  paid  by  participants  in 
connection  v«th  purchases  under  the 
Dividend  Plan. 

A  participant  retains  all  voting  rights 
relating  to  shares  purchased  under  the 
Dividend  Plan  and  credited  to  his/her 
account,  and  such  shares  will  be  voted 
in  accordance  with  his/her  instructions. 
A  participant  may  withdraw  from  the 
Dividend  Plan  at  any  time  upon  written 
notice.  In  addition,  without    • 
withdrawing  from  the  Dividend  Plan,  a 
participant  is  entitled  to  demand  and 
receive  a  certificate  representing  any 
number  of  whole  shares  of  common 
stock  credited  to  his/her  account. 

The  ESP  Stock  will  be  offered  to 
employees  of  Southern's  subsidiaries 
pursuant  to  the  Savings  Plan  under 
which  such  employees  voluntarily  may 
contribute,  through  payroll  deducticms 
and/or  compensation  reductions,  any 
whole  percentage  which  together  are  not 
more  than  16%  of  their  compensation. 
Each  Savings  Plan  member  must  diract 
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Cash  contributions  to  the  ESOP  Trust 
also  may  be  invested  in  Southerns 
common  stock  through  open  market 
purchases  or  private  purchases  from 
parties  other  than  Southern.  The 
purchase  price  per  share  of  common 
stock  acquired  by  private  purchases 
from  a  party  other  than  Southern  shall 
not  be  greater  than  the  last  sale  price  or 
highest  current  independent  bid  price, 
whichever  is  higher,'  for  a  share 
detennined  on  the  basis  of  consolidated 
trading,  as  defined  by  the  Consolidated 
Tape  Association  and  reported  as  part  of 
the  consolidated  trading  prices  of  New 
York  Stock  Exchange  listed  securities, 
plus  an  amount  not  greater  than  the 
commission  payable  in  a  stock  exchange 
transaction. 

Under  the  ESOP  Plan,  the  ESOP  Trust 
is  required  to  reinvest  cash  dividends 
paid  on  shares  of  Southern's  common 
stock  allocated  to  a  participant's 
account  in  additional  shares  of  common 
slock,  unless  the  participant, elects  to 
have  such  cash  dividends  distributed  to 
him/her  currently  or  the  Employing 
Company  distributes  cash  dividends  in 
order  to  qualify  such  distribution  for  a 
tax  deduction  under  the  1986  Code.  In 
refnvesting  any  cash  dividends,  the 
ESOP  Trust  may  purchase  common  . 
.stock  under  the  [Dividend  Plan,  at  the 
price  provided  for  in  such  plan,  on  the  . 
open  market  or  by  private  purchase, 
including  purchases  directly  from 
Southern,  at  the  stock's  fair  market 
value.  All  costs  of  administration  of  the 
ESOP  Plan  and  the  ESOP  Tmst.  in 
excess  of  those  costs  allowed  by  the 
1986  Code  to  be  withheld  from 
contributions  or  to  be  paid  by  the  ESOP 
Trust,  are  paid  by  the  Applicants. 

Southern  intends  to  use  the  net 
proceeds  from  the  sale  of  the  DRIP 
Stock,  the  ESP  Stock  and  the  ESOP 
.Stock,  together  with  other  available 
funds,  to  make  additional  equity 
investments  in  subsidiaries,  including 
cash  capital  contributions  to  its 
operating  utility  subsidiaries.  Southern 
may  also  invest  such  proceeds,  along 
with  other  authorized  proceeds  from 
related  financings,  up  to  an  aggregate  of 
S500  million  in  "exempt  wholesale 
generators"  and  "foreign  utility 
companies,"  as  defined  in  .Sections  32 
and  33  of  the  Act,  respectively,  and  for 
other  corporate  purposes.  Investments 
by  Southern  and  its  subsidiaries  would 
only  be  made  in  accordance  with 
existing  or  future  authorizations  or  in 
accordance  with  such  exemptions  as 
niav  exist  under  the  Art. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary.  - 

IFRDoc.  94-1715q  Filed  7-14-94;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRAT40Nh 

[Declaration  of  Disaster  Loan  Area  »2726] 

Tennessee;  (With  Contiguous  Counties 
in  Alabama);  Declaration  of  Disaster 
Loan  Area 

Lawrence  County  and  the  contiguous 
counties  of  Giles.  Lewis,  Maury,  and 
Wayne  in  the  State  of  Tennessee,  and 
Lauderdale  and  Limestone  Counties  in 
the  State  of  Alabama  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  tornadoes  which  occurred  on 
June  26,  1994.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  September  6,  1994 
and  for  economic  injury  until  the  close 
of  business  on  April  5, 1995  at  the 
address  listed  below:  U.S.  Smalf 
Business  .administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300.  Atlanta,  GA  30308  or  Other  locally 
announced  locations. 

The  interest  rates  are: 

...  Percent 

For  Ptiysical  Damage: 

Homeowners  with  Credit  Avait- 
able  Elsewhere  7.-125 

Homeowneis  without  Qredit 
Available  Elsewhere  3.625 

Businesses  With  Credit  Avaif- 
at)le  Elsewhere  7.125 

Businesses  and  Non-Prof  it  Or- 
ganizations Without  Credit 
Available  Elsewhere  4.000 

Others  (Including  Non-Profit  Or- 
ganizations)      With       Credit 

Availatte  Elsewhere  7.125 

F-or  Economic  Injury; 

Businesses  and  Small  Agricul- 
tural Cooperatives  Without 
Credit  Available  Elsewhere  ...  4.000 

The  numbers  assigned  to  this  disaster 
for  the  State  of  Tennessee  are  272612  for 
physical  damage  and  829100  for 
economic  injury,  and  in  Alabama  the 
numbers  are  272712  for  physical 
damage  and  829200  for  economic 
injury 

ICatalog  of  Federal  Domestif:  Assisfam-e 
Program  Nos  59002  and  59008). 

Dnted;  July  5,  1994. 
Cassandra  M.  Pulley, 
Acting  Administrator. 
!FR  Dof .  94-17201  Filed  7-14-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION  D 

Aviation  Proceedings;  Agreements 
filed  during  the  Week  Ended  July  1 , 
1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  19631 
Dafe/if/ed;  June  29. 1994 
Parties:  Members  of  the  International     - 

Air  Transport  Association 
Su6/ert:  Telex  Reso  024f— Namibia/      .-' 

South  Africa 
Proposed  Effective  Date:  August  1,  1994 
Docket  Number;  49632 
Date  filed:  June  29, 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC23  Telex  Mail  Vote  688 

Australia-Europe  Excursion  fares  r- 

1 — Reso  07111  Amendment  to  Mail 

Vote 
Proposed  Effective  Date:  July  1, 1994 
Docket  Number:  49633 
Date  filed:  ]une  29. 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  PAC/Reso/378  dated  June  24. 

1994  16th  PAC— Expedited  Resos  r-t 

to  r-e 
Proposed  Effective  Date:  August  1.  1994 
Phyllis  T.  Kaylor. 

Chief.  Documentary  Ser\'icesDiiision. 
|FR  Doc.  94-17178  Filed  7-14-94;  8:45  ami 
BILUNG  CODE  4910-62-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  July  1, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procediu-al  Regulations  (Seel4  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify*  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number.  49634 
Date  filed:  June  29,  1994 
Due  Date  for  Answers,  Conforming 

Applications,  or  Motion  to  Modify 

Scope-.  July  27.  1994. 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
filed  during  the  Weelt  Ended  July  1, 
1994 

The  following  Agreements  were  filed 
w  ith  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  £ling. 
Docket  Number: A9631 
Date  filed :]une  29. 1994 
Parties:  Members  of  the  International     - 

Air  Transport  Association 
Subject:  Telex  Reso  024f— Namibia/ 

South  Africa 
Proposed  Effective  Date:  Augusl  1,  1994 
Docket  /Vumber;  49632 
Date  filed:  June  29. 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC23  Telex  Mail  Vote  688 

Australia-Europe  Excursion  fares  r- 

1— Reso  07111  Amendment  to  Mail 

Vote 
Proposed  Effective  Dare:  July  1, 1994 
Docket  Number:  49633 
Date  filed:  ]une  29, 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  PAC/Reso/378  dated  June  24. 

1994  16th  PAC— Expedited  Resos  r-t 

tor-6 
Proposed  Effective  Date:  August  1.  1994 
Phyllis  T.  Kaylor. 

Chief.  Documentary  Sen'ices  Division. 
IFR  Doc.  94-1/178  Filed  7-T4-94:  8:45  ami 
BILUNG  CODE  4910-62-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  July  1, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (Seel4  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number.  49634 
Date  filed:  June  29,  1994 
Due  Date  for  Answers,  Conforming 

Applications,  or  Motion  to  Modify 

Scope-.  July  27.  1994 


Description:  Application  of  Clobair 
Corp..  pursuant  to  Section  401(d)(1)  of 
the  act.  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Globair  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail.  Globair 
intends  to  provide  ser\'ice  between 
New  York,  one  or  more  European 
points,  and  Tel  Aviv,  Israel.  Globair 
also  intends  to  operate  between  New 
York  and  Miami,  and  will  be  applying 
in  the -near  future  for  authority  to 
provide  scheduled  interstate  and 
overseas  air  transportation. 

Phyllis  T.  Kaylor. 

Chief.  Documentary  Seri'ices  Division. 

IFR  Doc.  94-17177  Filed  7-14-94:  8:45  ami 

BILUNG  CODE  4910-62-P 


Federal  Aviation  Administration 

Flight  Service  Station  at  Burley,  ID; 
Closing 

Notice  is  hereby  given  that  on  or 
about  August  24. 1994.  the  flight  service 
station  at  Burley.  Idaho,  will  be  closed. 
Ser\'ices  to  the  aviation  public  formerly 
provided  by  this  faciUty  will  be 
provided  by  the  automated  flight  service 
station  in  Boise,  Idaho.  This  information 
will  be  reflectiBd  in  the  FAA 
Organization  Statement  the  next  time  it 
is  issued.  Sec.  313(a)  of  Federal 
Aviation  Act  of  1958,  as  amended.  72 
Stat.  752;  49  U.S.C.  App.  1354(a). 

"Issufd  ill  Seattle.  Washington,  on  June  14. 
1994. 

Frederick  M.  Isaac. 

Regional  .Administrator,  Xorthivest  Mountain 

Region 

IFR  Doc.  94-17216  Filed  7-14-94:  645  am] 

BItUNG  CODE  4910-1»-M 


Flight  Service  Station  at  Idaho  Falls. 
ID;  Closing 

Notice  is  hereby  given  that  on  or 
about  August  3,  1994.  the  flight  service 
station  at  Idaho  Falls.  Idaho,  will  be 
closed.  Services  to  the  aviation  public 
formerly  provided  by  this  facility  will 
be  provided  by  the  automated  flight 
ser\ice  station  in  Boise.  Idaho.  This 
iiiformation  will  be  reflected  in  the  Fi\A 
Organization  Statement  the  next  time  it 
is  issued.  Sec.  313(a)  of  Federal 
Aviation  Act  of  1958.  as  amended.  72 
Stat.  752;  49  U.S.C.  App.  1354(a). 


Issued  in  Seattle.  Washington,  on  lune  14. 
1994. 

Frederick  M.  Isaac, 

Regional  Administrator,  Northwest  Mountain 
Region. 

(FR  Doc:.  94-17215  Filed  7-14-94:  8:45  ami 

.BILUNG  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Bernalillo  and  Sandoval  Counties,  NM 

AGENCY:  Federal  Highway 
Administration  (FHWAj.DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  transportation 
project  in  Bernalillo  and  Sandoval 
Counties.  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Reuben  S.  Thomas.  Division 
Administrator.  Federal  Highway 
Administration.  604  W.  San  Mateo. 
Santa  Fe.  NM  87505.  Telephone:  (505) 
820-2022. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  New 
Mexico  State  Highway  and 
Transportation  Department,  will  prepare 
an  environmental  impact  statement 
(EIS)  on  a  proposal  to  construct  an 
access  controlled  transportation  facility, 
known  as  Paseo  del  Volcan.  on  a  new 
alignment  on  the  west  mesa  of 
Albuquerque.  New  Mexico.  Paseo  del 
Volcan  is  included  in  the  Long  Range 
Major  Street  plan  for  the  Albuquerque 
urban  Area  and  is  intended  to  provide 
a  connector  between  Interstate  40  (1-40) 
west  of  the  urban  area  and  Interstate  25 
(1-25)  north  of  the  urban  area.  This 
project  would  preser\e  the  investment 
and  utility  of  the  existing  infrastructure, 
operations  and  transportation  service  in 
the  Albuquerque  metropolitan  area.  Of 
particular  importance  is  the  potential 
benefit  to  the  Interstate  system  passing 
through  the  City  of  Albuquerque.  The 
EIS  will  allow  for  right  of  way 
preser\'ation  and  may  also  provide 
limited  phased  constructed  based  on 
current  needs.  Paseo  del  Volcan  would 
begin  at  a  new  or  improved  interchang<* 
on  1-40  west  of  Albuquerque,  proceed 
north  and  then  west  to  provide  a 
connector  with  1-25  north  of 
Albuquerque.  The  1-25  connection  will 
be  via  a  new  or  improved  interchange 
on  1-25  east  of  Bernalillo,  or  via  NM  44 
with  a  new  or  improved  interchange 
west  of  Bernalillo.  The  total  distance  is 
approximately  35  miles  (56.3  km).  One 
option  includes  a  new  bridge  across  the 
Rio  Grande  near  Bernalillo.  New 
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Issued  on  June  30.  19^ 
Reuben  S.  Thomas, 
Division  Administrator, 
IFR  Doc.  94-17185  File^  7-14-94;  8:45  am) 
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[FHWA  Docket  No.  MC-94-14] 

State  Commercial  Motor  Vehicle  Safety 
Law  Affecting  Interstate  Commerce; 
Notice  of  Review  and  Preliminary 
Preemption  Determination 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  review  of  State  of 
Mississippi  commercial  motor  vehicle 
safety  law;  notice  of  preliminary 
preemption  determination;  request  for 
comments. 

SUMMARY:  The  FHWA  is  reviewing  a 
State  of  Mississippi  commercial  motor 
vehicle  safety  law  to  determine  whether 
the  law  may  be  in  effect  and  enforced 
with  respect  to  commercial  motor 
vehicles  in  interstate  commerce.  This 
review  is  required  by  the  Motor  Carrier 
Safety  Act  of  1984.  In  a  preliminary 
finding,  the  FHWA  has  determined  that 
the  State  law  is  incompatible  with 
Federal  regulations.  Unless  the 
preliminary  finding  is  refuted  by 
evidence  or  arguments  received  in 
response  to  this  notice,  a  determination 
will  be  made  that  the  law  is  preempted 
and  shall  not  have  effect  and  be 
enforced. 

DATES:  Comments  must  be  received  on 
or  before  September  13, 1994. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
nimiber  that  appears  at  the  top  of  this 
document  and  must  be  submitted  to 
HCC-10,  room  4232,  Office  of  Chief 
Coiuisel,  Federal  Highway 
Administration,  400  Seventh  Street  SW., 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Taylor,  Office  of  Motor  Carriers. 
HFO-30,  (202)  366-0133;  or  Mr.  David 
Sett,  Office  of  the  Chief  Counsel,  HCC- 
20,  (202)  366-0834;  Federal  Highway 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The  Motor 
Carrier  Safety  Act  of  1984  (the  Act) 
directs  the  Secretary  of  Transportation 
to  conduct  rulemaking  proceedings  to 
determine  whether  State  laws  may  be  in 
effect  and  enforced  with  respect  to 
commercial  motor  vehicles  in  interstate 
commerce.  The  FHWA  may,  upon  its 
own  initiative  or  the  petition  of  any 
interested  person,  begin  proceedings  to 
determine  the  preemptive  effect  of 
Federal  regulations.  49  U.S.C.  app. 
2507. 


Under  the  United  States  Constitution. 
the  FHWA  shares  with  the  States  the 
power  to  regulate  commercial  motor 
vehicles  in  interstate  commerce. 
However,  State  laws  which  are 
incompatible  with  and  do  not  have  the 
same  effect  as  Federal  regulations  may 
be  preempted. 

The  Commercial  Motor  Vehicle  Safety 
Regulatory  Review  Panel,  which  was 
established  by  the  Act  to  analyze  State 
commercial  motor  vehicle  safety  laws 
and  regulations,  notified  the  FHWA  in 
its  final  report  in  August  1990  that  a 
State  of  Mississippi  law  was 
incompatible  with  Federal  regulations. 
The  law  in  question  exempts  vehicles 
engaged  in  certain  industries,  such  as 
lumber  and  gravel  hauling  and  farming, 
from  compliance  with  State  motor 
carrier  safety  laws  and  regulations. 

The  specific  provisions  which  have 
preliminarily  been  found  to  be 
preempted  as  they  apply  to  interstate 
commerce  are  found  in  Section  77-7- 
16(3)(g)-(i).  Mississippi  Code  of  1972. 
Subsection  (3)  exempts  certain  vehicles 
from  the  provision  in  the  Code 
authorizing  the  State  Public  Service 
Commission  to  inspect  vehicles  for  safe 
operation  and  safe  use  of  equipment. 
Included  in  this  exemption  are: 

(g)  Motor  vehicles  owned  and 
operated  by  any  fanner  who: 

(i)  Is  using  the  vehicle  to  transport 
agricultural  products  from  a  farm  owned 
by  the  fanner,  or  to  transport  farm 
machinery  or  farm  supplies  to  or  from 
a  farm  owmed  by  the  farmer; 

(ii)  Is  not  using  the  vehicle  to 
transport  hazardous  materials  of  a  type 
and  quantity  that  requires  the  vehicle  to 
be  placarded  in  accordance  with  the 
Federal  Hazardous  Material  Regulations 
in  CFR  49  part  177.823;  and 

(iii)  Is  using  the  vehicle  within  one 
hundred  fifty  (150)  air  miles  of  the 
farmer's  farm,  and  the  vehicle  is  a 
private  motor  carrier  of  property. 

(h)  Motor  vehicles  engaged  in  the 
transportation  of  logs  and  pulpwood 
between  the  point  of  harvest  and  the 
first  point  of  processing  the  harvested 
product; 

(i)  Motor  vehicles  engaged  exclusively 
in  hauling  gravel  or  other 
unmanufactured  road  building 
materials. 

The  FMCSRs  do  not  contain 
compatible  exemptions.  Generally,  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  do  not  allow 
industry-based  exemptions.  State  laws 
which  provide  such  exemptions  for 
vehicles  in  interstate  commerce  are 
deemed  less  stringent  than  the  FMCSRs. 

Drivers  of  farm  vehicles,  such  as 
defined  in  paragraph  (g)  of  the 
Mississippi  Code,  do  have  limited  (49 


CFR  391.67,  articulated  vehicles)  and 
lull  (49  CFR  391.2(c).  nonarticulated 
vehicles)  exemptions  from  driver 
qualification  requirements  of  Part  391  of 
-  the  FMCSRs.  Unlike  the  Mississippi 
Code,  however,  the  FMCSRs  do  not 
exempt  farm  vehicles  or  their  drivers 
from  any  other  motor  carrier  safety 
requirements.  Paragraph  (g)  is,  therefore, 
preliminarily  determined  to  be 
preempted  insofar  as  it  provides 
exemptions  for  farm  vehicles  not  found 
ill  the  FMCSRs. 

The  e.xemptions  in  paragraphs  (h)  and 
(i)  for  gravel  and  log  haulers  have  no 
parallels  in  the  FMCSRs.  Each  of  these 
provisions  in  the  Mississippi  Code  art; 
therefore  incompatible  with  the 
FMCSRs  and  are  preliminarily 
determined  to  be  preempted. 

Insofar  as  these  exemptions  affect 
vehicles  in  interstate  commerce,  they 
are  contrary  to  the  guideline  for 
regulatory  review  in  49  CFR  Part  335. 
app.  A.  which  provides  that  the 
■'requirements  must  apply  to.all 
segments  of  the  motor  carrier  industry." 
If  as  a  result  of  this  review,  the  FHWA 
finalizes  this  determination  that  the 
exemption  is  less  stringent  than  Federal 
regulations,  the  State  law  will  be 
preempted  and  shall  not  be  in  effect  and 
enforced  by  the  State  of  Mississippi 
with  respect  to  commercial  motor 
vehicles  in  interstate  commerce.  49 
U.S.C.  app.  2507(c)(3). 

The  FHWA  encourages  all  interested 
persons  to  submit  comments  on  this 
review  and  preemption  determination. 
In  addition,  any  person,  including  the 
State  of  Mississippi,  may  petition  the 
FHWA  for  a  waiver  from  a  preemption 
determination.  49  U.S.C.  app.  2507(d). 
A  petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  record.  A  petition 
lor  a  waiver  may  be  combined  with  this 
proceeding,  if  made  within  the  60-dav 
comment  period.  49  CFR  353.25(el.  A 
waiver  may  be  granted  if  it  is 
demonstrated  that  the  waiver  is  not 
contrary  to  the  public  interest  and  is 
consistent  with  the  safe  operation  of 
commercial  motor  vehicles. 

It  should  be  reemphasized  that  this  ' 
preliminary  preemption  determination 
is  applicable  only  to  certain  State  of 
Mississippi  commercial  motor  vehicle- 
safety  laws  insofar  as  they  apply  to 
vehicles  in  interstate  commerce.  State  of 
Mississippi  laws  applicable  only  to 
vehicles  in  intrastate  commerce  are  not 
subject  to  preemption,  and.  moreover, 
appear  to  be  compatible  for  purposes  of 
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CFK  391.67.  articulated  vehicles)  and 
full  (49  CFR  391.2(c).  nonarticulated 
vehicles)  exemptions  from  driver 
qualification  requirements  of  Part  391  of 

-  the  FMCSRs.  Unlike  the  Mississippi 
Code,  however,  the  FMCSRs  do  not 
exempt  farm  vehicles  or  their  drivers 
from  any  other  motor  carrier  safety 
requirements.  Paragraph  (g)  is,  therefore, 
preliminarily  determined  to  be 
preempted  insofar  as  it  provides 
exemptions  for  farm  vehicles  not  foitnd 
in  the  FMCSRs. 

-  The  exemptions  in  paragraphs  (h)  and 
(i)  for  gravel  and  log  haulers  have  no 
parallels  in  the  FMCSRs.  Each  of  these 
provisions  in  the  Mississippi  Code  art; 
therefore  incompatible  with  the 
FMCSRs  and  are  preliminarily 
determined  to  be  preempted. 

Insofar  as  these  exemptions  affect 
vehicles  in  interstate  commerce,  they 
are  contrary  to  the  guideline  for 
regulatory  review  in  49  CFR  Part  355. 
app.  A.  which  provides  that  the 
"requirements  must  apply  to.all 
segments  of  the  motor  carrier  industry." 
If  as  a  result  of  this  review,  the  FHWA 
finalizes  this  determination  that  the 
exemption  is  less  stringent  than  Federal 
regulations,  the  State  law  will  be 
preempted  and  shall  not  be  in  effect  and 
enfort;ed  by  the  State  of  Mississippi 
with  respect  to  commercial  motor 
vehicles  in  interstate  commerce.  49 
U.S.C.  app.  2507(c)(3). 

The  FHWA  encourages  all  interested 
persons  to  submit  comments  on  this 
review  and  preemption  determination. 
In  addition,  any  person,  including  the 
State  of  Mississippi,  may  petition  the 
FHWA  for  a  waiver  from  a  preemption 
determination.  49  U.S.C.  app.  2507(d). 
A  petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  record.  A  petition 
lor  a  waiver  may  be  combined  with  this 
proceeding,  if  made  within  the  60-day 
tomnient  period.  49  CFR  355.25(el.  A 
waiver  may  be  granted  if  it  iis 
demonstrated  that  the  w'aiver  is  not 
contrary  to  the  public  interest  and  is 
consistent  with  the  safe  operation  of 
commerc-ial  motor  vehicles. 

It  should  be  reemphasized  that  this 
preliminary  preemption  determination 
is  applicable  only  to  certain  State  of 
Mississippi  commercial  motor  vehicle 
safety  laws  insofar  as  they  apply  to 
vehicles  in  interstate  commerce.  State  of 
Mississippi  laws  applicable  only  to 
vehicles  in  intrastate  commerce  are  not 
subject  to  preemption,  and.  moreover, 
appear  to  be  compatible  for  purposes  of 


the  Motor  Carrier  Safety  Assistance 
Program  because  they  fall  within  the 
Tolerance  Guidelines.  49  CFR  Part  35(1. 
app.  C. 

(49  Ji.S.C.  App.  Sec.  2.M17:  2:«  I   S.C  Stn 
315:  49  C:FK  1.48) 

Issued  on:  )uly  7.  I<t94. 
Rodney  E.  Slater. 
Federal  Hightwy  Adtninistmtor. 
IFR  Doc.  94-17176  Filed  7-14-W4;  8.45  ami 
BUXiNG  CODE  4910-22-P 

DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

July  5.  1994. 

The  Department  of  the  Treasur>  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
.submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addres.sed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue.  NW..  Washington,  DC  20220 

Office  of  Thrift  Supervision  (GTS) 

OMB  Number:  1550-0026. 

Form  Number:  FFIEC  001. 

Type  of  Review:  Extension. 

Title:  Annual  Report  of  Trust  Assets. 

De-'^rr/p/ion;  The  Annual  Report  of 
Trust  Assets  is  submitted  by  financial 
institutions  that  operate  trust 
departments.  The  report  is  the  only 
source  of  information  available 
regarding  market  values  of  as,sets  held  in 
trust  departments.  The  information 
compiled  by  the  FDIC  and  published  in 
an  annual  report  that  is  used  by 
financial  ifistitutions,  federal 
supervisory  agencies  and  other  groups. 

Hesponcients:  Businesses  or  other  Tor- 
profit. 

Estiniott'd  Number  of  Respondents: 
110. 

-    Estiiiinted  BurdenJiours  Per 
Respondent:  2  hours,  2  minutes. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
223  hours. 

Clearance  Officer:  Colleen  Devine 
(202)  906-6025.  Office  of  Thrift 
Supervision.  2nd  Floor.  1700  G  Stretd. 
NW..  Washington,  DC  20552. 


OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7316,  Offic*  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland, 

Pfpartmental  Reports  Management  Officer 
IFR  Dik:.  94-17165  Filed  7-14-94:  8:45  am] 

BILLING  CODE  4810-25-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Inly  7,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s|  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addre.ssed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasur>',  Room  2110,  1425  New  York 
Avenue.  NW..  Washington.  DC  20220 

Internal  Revenue  Ser\'ice  (IRS) 

OAfB.Vjimber  1545-0130. 

Form  Number.  IRS  Form  1120S. 
Schedule  D.  and  Schedule  K-1 . 

Type  of  Review.  Revision. 

Title:  U.S.  Income  Tax  Return  for  an 
S  Corporation  (1120S):  Capital  Gains 
and  Losses  and  Built-in  Gains  (Schedule 
D);  Shareholder's  Share  of  Income, 
Credits,  Deductions,  etc.  (Schedule  K- 
l). 

Description:  Form  1120S.  S<:hedule  I) 
(Form  1120S).  and  Schedule  K-1  (Form 
1 120S)  are  used  by  an  S  corporation  to 
figure  its  lax  liability,  and  income  and 
other  ta.x-related  information  to  pass 
through  to  its  shareholders.  Schedule 
K-1  is  used  to  report  to  shareholders 
their  share  of  the  corporation's  income, 
deductions,  credits,  etc.  IRS  uses  the 
information  to  determine  the  correct  tti\ 
for  the  S  corporation  and  its 
shareholders. 

Respondents:  Farms,  Busines.ses  or 
other  for-profit.  Small  busines.ses  or 
organizations. 

Estimated  Niunber  of  Respondents' 
Recordkeepers:  1,880.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkecper. 


Recordkeeping 

Learning  about  the  law  or  the'  fof m 


Form  11203 


62  hours.  40  minutes 
20  tiours.  43  minutes 


Schedule  D  (Form  1 1205) 


9  hours,  20  minutes 
4  trours.  13  minutes 


Schedule  K-1  (Form 
11208) 


14  twurs,  50  minutes 
10  hours.  19  minutes 


36254 


Preparing  the  fofm 

Copying,  assembting,  art  sending  the  form  to  the  IRS 


(ipse:  Annually. 
ing/ 
452,979,090 


Be  jort. 


Frequency  of  Respi 

Estimated  Total  ~ 
Recordkeeping  Burd^ 
hours. 

OMB  Number.  154$-0938 

Form  Number.  IRS 
DISC,  Schedule  K, 

Type  of  Review.  Rev 

Title:  Interest  Charj  e 
International  Sales  Cc  rporation 
(1120-IC-DISC): 

Shareholder's  Stateinent  of  IC-DISC 
Distributions  (Schedule 


ami 
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Form1120S 


36  hours,  37  minutes 
4  hours,  1  minute  


Schedule  D  (Form  1 120S) 


9  hours,  13  minutes 
1  hour,  20  minutes  . 


Schedute  K-l  (Form 
1120S) 


14  hours.  44  minutes. 
1  hour,  4  minutes. 


brm  1120-IO 
Schedule  P. 

ision. 
Domestic 

Return 


K); 


Intercompany  Transfer  Price  or 
Commission  (Schedule  P). 

Description:  U.S.  corporations  that 
have  elected  to  be  an  interest  charge 
domestic  international  sales  corporation 
(IC-DISC)  file  Form  1120-IC-DISC  to 
report  their  income  and  deductions.  The 
IC-DISC  is  not  taxed,  but  IC-DISC 
shareholders  are  taxed  on  their  share  of 
IC-DISC  income.  IRS  uses  Form  1120- 
IC-DISC  to  check  the  IC-DISC's 
computation  of  income.  Schedule  K 


(Form  1120-IC-DISC)  is  used  to  report 
income  to  shareholders;  Schedule  P 
(Form  1120-IC-^)ISC)  is  used  by  the  IC- 
DISC  to  report  its  dealings  with  related 
suppliers,  etc. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,200. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 


Recordkeeping 

teaming  about  the  law  o^  the  form 

Preparing  ttie  term 

Copy,  assembling,  and  sfending  the  form  to  Hie  IRS 


Form  1 120-IG-DtSC 


95  hr.,  54  mtn. 
20  hr.,  8  min.  .. 
30  hr.,  1  min.  .. 
2  hr.,  9  mia  .... 


Schedule  K  (1120-tC- 
DISC) 


4  hr.,  4  min. 

47  min 

54  min 


Schedule  P(  1120-IC- 
DISC) 


12  hr.,  55  min. 
1  hr.,  17  min. 
1  hr,  34  min. 


Frequency  ofRespo  nse:  Annually. 

Estimated  Total  Re)  >orting/ 
Recordkeeping  Burde,  i;  232,253  hours. 

Clearance  Officer:  Carrick  Shear  (202) 
622-3869,  Internal  Rei^enue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.VV..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7316,  Offici  i  of  Management 
and  Budget,  Room  lO:  26,  New 
Executive  Office  Buih  ing,  Washington, 
DC  20503. 
Lois  K.  Holland. 
Departmental  Reports,  Skinagement  Officer. 
[PR  Doc.  94-17166  Filed 

BUOJNG  CODE  4a30-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 


July  8. 1994. 

The  Department  of 
submitted  the  foUowi 


>ig 


7-14-94;  8:45  am] 


reasury  has 
public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  N.W.,  Washington,  D.C.  20220. 

OfTice  of  Thrift  Supervision  (GTS) 

OMB  Number  New. 

Form  Number:  OTS  Form  1586. 

Type  of  Review:  New  collection. 

Title:  Instructions  for  Filing  Out  the 
Interest-Rate  Risk  Appeals  Submission. 

Description:  The  form  is  used  to 
obtain  information  from  savings 
associations  who  want  to  appeal  their 
interest-rate  risk  component. 


Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Burden  Hours  Per 
Respondent:  30  hours. 

Frequency  of  Response:  Quarterly, 
Annually. 

Estimated  Total  Reporting  Burden: 
1,200  hours. 

Clearance  Officer:  Colleen  Devine 
(202)  906-6025.  Office  of  Thrift 
Supervision.  2nd  Floor.  1700  G.  Street, 
N.W.,  Washington,  DC  20552. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7316.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
|FR  Doc  94-17167  Filed  7-14-94;  8:45  am) 

BILLING  CODE  4810-3SrP 


Sunshine  Act  Meetim 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  o(  meetings  publist«d  under 
the  "Government  in  ttie  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION  i 

-    J  ' 
TIME  AND  DATE:  10:00  a.m.  Thursday. 
Iuly21,  1994. 

LOCATION:  Room  410.  East  West  Towers. 
4330  East  West  Highway  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  Public 
MATTER  TO  BE  CONSIDERED: 

COMPUANCE  STATUS  REPORT:  The  staff 
will  brief  the  Commission  on  the  status 
of  various  compliance  matters. 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  o(  nieetings  published  under 
the  "Government  in  Vhe  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b<e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.  Thursday. 
July  21.  1994. 

LOCATION:  Room  410.  East  West  Towers. 
4330  East  West  Highway  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  Public. 
MATTER  TO  BE  CONSIDERED: 

COMPUANCE  STATUS  REPORT:  The  staff 
will  brief  the  Commission  on  the  status 
of  various  compliance  matters. 


Federal  Register 
Vol.  59.  No.  135 
Friday.  July  15.  1994 


For  a  recorded  message  containing  the 

last  agenda  information,  call  (301)  504- 

0709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sayde  E.  Dunn.  Office  of 

the  Secretary,  4330  East  West  Highway. 

Bethesda.  MD  20207  (301)  504-0800. " 

Dated:  July  13, 1994. 
Sadye  E.  Dunn, 
Secretary. 

[FR  Doc.  94-17363  Filed  7-13-94;  3:16  pmj 
BILLING  CODE  635&-01-M 

CONSUMER  PRODUCT  SAFETY  COMMISSION 

TIME  AND  DATE:  Wednesday.  July  20, 

1994, 

LOCATION:  ROOM  420,  EAST  WEST  TOWERS, 

4330  EAST  WEST  HIGHWAY,  BETHESDA, 

MARYLAND. 


STATUS:  Open  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

FY  1996  BUDGET:  The  staff  will  brief  the 
Commission  on  issues  related  to  the 
Commission's  budget  for  fiscal  year 
1996. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda,  MD  20207  (301)  504-0800. " 

Dated:  July  13. 1994. 
Sadye  E.  Dunn. 
Secretary. 

|FR  Doc.  94-17364  Filed  7-13-94;  3:16  pmi 
BILUNG  CODE  635S-01-M 
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Correctior  s 


R|ule. 


This  section  of  the  FEDERAL 
contains  editorial  corrections 
put)lished  Presidential, 
and  Notice  documents, 
prepared  by  ttie  Office  o 
Register.  Agerx;y  prepan  d 
issued  as  signed  docunm  mts 
the  appropriate  documer  I 
elsewhere  in  the  issue. 


REGISTER 
ot  previously 
Proposed  Rule. 
1  hese  corrections  are 
the  Federal 
corrections  are 
and  appear  in 
categories 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 


49  CFR  Part  195 

Pocket  PS-127;  Amdt 
PIN  2137-AC27 

Regulatory  Review: 
and  Carbon  Dioxide 
Standards 


95-52] 


hjazardous  Liquid 
ipeline  Safety 


Correction 

In  rule  document  9- 
on  page  33388  in  the 


15510  beginning 
ssue  of  Tuesday, 


June  28,  1994,  make  the  following 
corrections: 

§195.246    [Corrected] 

1.  On  page  33397,  in  the  second 
column,  ift  §  195.246,  paragraph  (b),  in 
the  third  line,  "3.7  m  12-ft-deep"  should 
read  "S.?,©!  (12  ft)  deep". 

§195.248    [Corrected] 

2.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruction  18. 
for  §  195.248,  in  the  eighth  hne,  ••12-ft- 
deep"  should  read  '"3.7  ra  (12  ft)  deep". 

BILLING  CODE  1505-01-0 


Federal  Register 
Vol.  59,  No.  135 
Friday,  July  15,  1994 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
rrD8534] 

1545-AS55 

Real  Estate  Mortgage  Investment 
Conduits 

Correction 

In  rule  document  94-9548  beginning 
on  page  18746  in  the  issue  of 
Wednesday,  April  20,  1994.  make  the 
following  correction: 

1.  On  page  18746,  in  the  second 
column,  in  the  last  line  at  the  bottom  of 
the  page,  "§  1.860Gl(a)(3)(i)"  should 
read"§1.860G-l(a)(3)(i)". 

2.  On  the  same  page,  in  the  3rd 
column,  beginning  in  the  15th  line, 
•'April  14,  1994  "  should  read  "April  4: 
1994". 

BILUNG  CODE  1S05-01-O 


^  *> 

^^^s 


Friday 

July  15,  1994 


r      s 


Part  II 


and 
Exchange 
Commission 


17  CFR  Part  228,  et  al. 
Rulemaking  for  EDGAR  System  and 
Adoption  of  Updated  Filer  Manual;  Final 
Rules  and  Proposed  Rules 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


17  CFR  Parts  228, 


229,  230  and  259 
;  34-34330;  35- 


[Release  Nos.  33-7072; 
26079;  tC-20388] 

PIN  3235-AC48 


Rulemaking  for  EC  GAR  System 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rules, 


SUMMARY:  The  Sect  rities  and  Exchange 
Commission  ("Commission")  is 
announcing  the  im  tiementation  of 
Financial  Data  Sch(  dules  required  to  be 
furnished  in  connei:tion  with  certain 
electronic  filings  processed  by  the 
Divisions  of  Corporition  Finance  or 
Investment  Management  that  are 
submitted  on  the  El  ectronic  Data 
Gathering.  Analysis,  and  Retrieval 
("EDGAR")  system,  Financial  Data 
Schedules  will  be  r  >quired  commencing 
on  September  1, 19  W.  The  Commission 
niso  is  adopting  tec  inical  and  clarifving 
amendments  to  theJFinancia)  Data 
Schedule  rules. 
EFFECTIVE  DATE:  Th4  effective  date  of  the 
rule  changes  is  September  1,  1994. 
Implementation  of  Financial  Data 
Schedule  requiremt  nts  v>dll  commence 
with  filings  made  oi)  or  after  September 
1, 1994 

FOR  FURTHER  INFORMATION  CONTACT:  For 


Division  of  Corpora 
Barbara  C.  Jacobs  or 
Office  of  Disclosure 
942-2910,  or  Sylvia 
Policy,  at  (202)  942- 


of  Investment  Mana  jement  filings 
Anthony  A.  Vertun<  ,  EDGAR  IM 
Project,  at  (202)  942-0591.  For  filings 
under  the  Public  Ut  lity  Holding 
Company  Act  of  19:  5,  David  Marsh, 
Office  of  Public  Util  ity  Regulation,  at 
(202) 942-0558. 

SUPPLEMENTARY  INFcIrmaTION:  The 
Commission  is  annc  uncing  the 
implementation  of  F  inancial  Data 
Schedule  requirements  and  also 
adopting  revisions  t )  Item  601(c)(l)(ii) 


of  Regulations  S-B  ^ 


adding  new  paragra  >h  (c)(2)()v)  ■* 
thereto.  The  Commi  ision  also  is 
adopting  revisions  ti »  paragraph  (e)  of 
Rule  483 ■*  and  Form  U-LS-GO." 


'  17  CfR  228.601  (c)(1)(i 
229.601(c)(]  rii). 

'17  CFR  pari  228 

"17fTRpart  229. 

■•  17  CFR  228  601(c)t2M!t)  ^nd  1 7  CFR 
229.601  (cJUKJv). 

^  17  CFR  230  483(e). 

'•17rFR259..31.3 


ion  Finance  filings, 
Jemes  R.  Budge, 
Policv.at  (202) 
J.  Rei's,  CF  EDGAR 
2940.  For  Division 


and  S-K,^and  Fs 


)  and  17  CFR 


1.  Implementation  of  Financial  Data 
Schedules  in  Connection  With  Division 
of  Corporation  Finance  and  Division  of 
Investment  Management  Filings 

On  February  23,  1993,  the 
Commission  adopted  interim  rules  to 
implement  mandated  electronic  filing 
on  the  EDGAR  system  for  registrants 
whose  filings  are  processed  by  the 
Divisions  of  Corporation  Finance  and 
Investment  Management  and  for  those 
making  filings  with  respect  to  such 
registrants.'  These  rules  included 
provisions  requiring  electronic  filers  to 
furnish  Financial  Data  Schedules.  A 
Financial  Data  Schedule  is  an  exhibit 
that  will  contain  financial  information 
extracted  or  derived  fitim  financial  data 
within  a  filing  that  is  marked  (or 
"tagged ')  to  allow  electronic 
manipulation  of  such  information."* 

While  most  provisions  of  the  interim 
rules  became  effective  on  April  26, 
1993,  the  Financial  Data  Schedule 
provisions  initially  were  to  become 
effective  on  November  1,  1993,  in  order 
to  provide  additional  time  for  system 
programming.  However,  on  September 
28, 1993,  the  Commission's  Office  of 
Information  Technology  announced  that 
Financial  Data  Schedules  would  not  be 
accepted  by  the  EDGAR  system  until 
.sometime  in  the  second  quarter  of 
1994."*  The  Commission  announces 
today  that  the  EDGAR  system's  capacity 
to  accept  and  process  Financial  Data 
Schedules  has  been  fully  developed  and 
tested.  As  a  result,  Financial  Data 
Schedules  will  be  required  to  be 
submitted  in  connection  with  filings 
made  on  or  after  September  1,  1994. 

As  discussed  more  fully  in  the 
Adopting  Releases,  Financial  Data 
Schedules  are  required  to  be  submitted 
with  electronic  filings  under  the 
Securities  Act  of  1933  ("Securities 
Act") '"  and  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act") ' '  that  contain 
updated  financial  information  (other 
than  through  incorporation  by 
reference)  and  with  designated  filings 
under  the  Investment  Company  Act  of 
1940  •-  and  the  Public  Utility  Holding 


'Release  Nos.  33-6977  (February  23. 1993)  (58  FR 
14628)  ('Corporation  Finance  Release"):  IC-19284 
(Kobniary  23. 1993)  (58  FR  14848)  ("Investment 
Companv  Release");  and  35-25746  (February  23. 
1993)  (58  FR  14999)  ("Public  Utility  Relea.se"), 
cumulatively  referred  to  as  the  "Adopting 
Releases". 

'For  a  complete  disciis.sion  of  Financial  Data 
Schedules,  see  Section  IV.D  of  t)»e  Corporation 
Finance  Release.  See  also  Section  IV.D  of  the 
Investment  Company  Release  and  Section  IV  of  \he 
Public  Utility  Release. 

'Sec  Release  Na  34-32971  (September  28, 1993) 
|S8  FR  51659). 

"'15U.S.C.  77ae«seq. 

"15U.SC.  78ae/.?e<j. 

"  15  IJ.S.r.  80a-1  PI  <:pq 


Company  Act  of  1935  ("1935  Act")." 
Advance  copies  of  the  EDGAR  Filer 
Manual  and  EDGARUnk  version  3.5» 
whicJi  support  construction  of  Financial 
Data  Schedules,  were  made  available  to 
the  public  in  April  1994;  minor 
modifications  will  be  made  available 
prior  to  the  mandated  implementation 
date.  This  distribution  scheme  was 
chosen  to  allow  mandated  electroniQ 
filers  ample  time  to  commence  test 
filings  in  advance  of  the  September 
1994  implementation  date.'* 

After  Financial  Data  Schedule 
requirements  are  implemented,  an 
electronic  filer's  failure  to  furnish  a 
schedule  will  not  prevent  acceptance  of 
the  filing  for  which  the  schedule  is 
required.  However,  inasmuch  as  the 
schedule  may  be  used  by  the 
Commission  staff,  processing  of  the 
filing  may  be  delayed  pending  filing  of 
the  schedule.  Further,  electronic  filers 
that  have  not  filed  a  required  Financial 
Data  Schedule  will  be  ineligible  to  use 
Form  S-2,'^  Form  S-3,'^  and  Form  .S- 
8.'^  If  a  filing  is  made  without  a 
required  Financial  Data  Schedule,  or  if 
a  schedule  is  submitted  with  errors  and 
is  therefore  identified  by  EDGAR  as  a 
"flawed  '  exhibit,  the  filer  must  remedy 
the  omission  or  flawed  schedule  by 
submitting  a  correctly  compiled 
schedule  as  an  amendment  to  the 
original  filing."* 

II.  Clarifying  Amendments  and  Other 
Matters  Involving  Division  of 
Corporation  Finance  Filings 

A .  Pule  Changes 

In  the  Adopting  Releases,  the 
Commission  solicited  comments  or 
suggestions  fix)m  interested  parties 
relating  to  the  Financial  Data  Schedule 
requirements.  In  response,  the 
Commission  received  three  comment 
letters. "  Filers  generally  have  reacted 
favorably  to  the  changes  made  to  the 
proposed  Financial  Data  Schedule 
requirements  now  embodied  in  the 
adopted  rules.  However,  in  response  to 


"15U..S.C  79a  etseq. 

"The  Commission  is  adopting  ihe  EOCAR  Filer 
Manual  for  EDGARLink  version  3.5  concurrently 
with  this  release:  the  updated  Filer  Manual  also  has 
an  effective  date  of  September  1.  1994.  See  Release 
No.  33-7073  (July  8,  1994). 

"17  CFR  239.12. 

'•17  CFR  239.13. 

"17rjR  239.16b.  In  addition,  atceleratpd 
effectiveness  will  not  be  available  for  registration 
statements  that  do  not  contain  required  Financial 
Data  Schedules. 

"*If  the  amendn>enl  is  solely  for  the  purpose  o( 
adding  or  revising  this  exhibit,  the  filing  may 
consist  of  the  cover  page,  signature  page,  exhibit 
index,  and  the  nevK  or  revised  exhibit.  The  rest  ol 
Ihe  filing  need  not  be  resubmitted. 

"These  letters  are  available  for  inspection  in  tlie 
Commission's  public  reference  room.  File  No.  M7- 
h-'13. 
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questions  from  filers,  the  Commission  is 
adopting  technical  and  clarifying 
amendments  to  Item  601(c)  of 
Regulations  S-B  and  S-K  i"  to  provide 
registrants  with  a  clearer  understanding 
of  the  filing  requirements  relating  to 
Financial  Data  Schedules. 

Because  the  amendments  adopted 
today  are  merely  technical  corrections 
to  clarify  existing  requirements  and 
relate  generally  to  agency  procedure  or 
practice,  proposal  for  comment  is  not 
required  under  the  Administrative 
Procedure  Act.^'  Further,  the 
Commission  finds  good  cause  under 
section  553(b)  of  that  Act  for  not 
publishing  the  amendments  for 
comment  because  such  publication  is 
unnecessary.  The  rules  being  amended 
were  adopted  after  notice  and 
opportunity  for  public  comment,  and  no 
substantive  obligations  will  change  as  a 
result  of  the  amendments.  The  changes 
are  responsive  to  filer  concerns  raised 
with  the  staff  relating  to  ambiguity  in 
the  current  language  of  the  rules.  Since 
no  public  comment  is  required,  it 
follows  that  this  rulemaking  is  not 
subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act.-- 

1.  Periods  Covered  in  Financial  Data 
Schedule 

As  adopted.  Item  601(c)  states  that 
subsequent  to  becoming  subject  to 
mandated  electronic  filing,  any 
electronic  filing  that  includes  financial 
statements  of  the  registrant: 

For  a  recent  fiscal  year  or  interim  year  to 
date  period,  or  txith,  for  which  financial 
statements  have  not  previously  tieen  filed, 
otherwise  than  by  incorporation  by  reference, 
shall  include  as  an  exhibit  a  Financial  Data 
Schedule  containing  information  for  the 
updating  period  or  periods  (emphasis 
added)." 

Some  filers  have  expressed 
uncertainty  about  the  meaning  of  the 
term  "updating  period"  as  it  relates  to 
income  statements  included  in  quarterly 
reports  on  Form  10-Q,  asking  if  the 
schedule  should  include  information 
only  for  the  period  of  the  report,  that  is. 
one  quarter's  information,  or  if 
cumulative  year  to  date  information 
should  be  included,  or  both.^-*  In  the 
Corporation  Finance  Release,  the 
Commission  explained  that  information 
would  be  required  for  the  interim  year 


»17  CFR  228.601(c)  and  17  CFR  229.601(c).  For 
purposes  of  this  release,  any  references  to  Item  601 
of  Relation  S-K  also  pertain  to  Item  601(c)  of 
Regulation  S-B. 

!■  5  U.S.C.  553(b). 

^5U.S.C603.  604. 

J'ltem  60l(cKl)(ii)  of  Regulations  S-B  and  vS-K. 

-'A  suiiunary  of  staff  telephone  conversations  on 
ihis  point  is^available  for  inspection  in  Ihe 
Commission's  public  reference  room.  File  No.  S7- 
6-9:1 
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questions  from  filers,  the  Commission  is 
adopting  technical  and  clarifying 
amendments  to  Item  601(c)  of 
Regulations  S-B  and  S-K  i"  to  provide 
registrants  with  a  clearer  understanding 
of  the  filing  requirements  relating  to 
Financial  Data  Schedules. 

Because  the  amendments  adopted 
today  are  merely  technical  corrections 
to  clarify  existing  requirements  and 
relate  generally  to  agency  procedure  or 
practice,  proposal  for  comment  is  not 
required  under  the  Administrative 
Procedure  Act.^'  Further,  the 
Commission  finds  good  cause  under 
section  5530>)  of  that  Act  for  not 
publishing  the  amendments  for 
comment  because  such  publication  is 
unnecessary.  The  rules  being  amended 
were  adopted  after  notice  and 
opportunity  for  public  comment,  and  no 
substantive  obligations  will  change  as  a 
result  of  the  amendments.  The  changes 
are  responsive  to  filer  concerns  raised 
with  the  staff  relating  to  ambiguity  in 
the  current  language  of  the  rules.  Since 
no  public  comment  is  required,  it 
follows  that  this  rulemaking  is  not 
subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act.-- 

l.  Periods  Covered  in  Financial  Data 
Schedule 

As  adopted.  Item  601(c)  states  that 
subsequent  to  becoming  subject  to 
mandated  electronic  filing,  any 
electronic  filing  that  includes  financial 
statements  of  the  registrant: 

For  a  recent  fiscal  year  or  interim  year  to 
date  period,  or  both,  for  which  financial 
statements  have  not  previously  been  filed, 
otherwise  than  by  incorporation  by  reference, 
shall  include  as  an  exhibit  a  Financial  Data 
Schedule  containing  information  for  the 
updating  period  or  periods  (emphasis 
added)." 

Some  filers  have  expressed 
uncertainty  about  the  meaning  of  the 
term  "updating  period"  as  it  relates  to 
income  statements  included  in  quarterly 
reports  on  Form  10-Q,  asking  if  the 
schedule  should  include  information 
only  for  the  period  of  the  report,  that  is. 
one  quarter's  information,  or  if 
cumulative  year  to  date  information 
should  be  included,  or  both.^-*  In  the 
Corporation  Finance  Release,  the 
Commission  explained  that  information 
would  be  required  for  the  interim  year 


»17  CFR  228.G01(c)  and  17  CFR  229.601(c).  Fer 
purposes  of  this  release,  any  references  to  Item  601 
of  Relation  S-K  also  pertain  to  Item  601(c)  of 
Regulation  S-B. 

J' 5  U.S.C.  553(b).  >        : 

"5U.S.C603,  604. 

-Mtem  60l(cMl)(ii)  of  Regulations  S-B  and  S-K. 

■'A  sununary  of  staff  telephone  conversations  on 
this  point  is^available  for  inspection  in  ihe 
Gommission's  public  reference  room.  File  No.  S7- 
6-91 


to  date  period  (e.g.,  nine  months  in  the 
third  quarter  Form  10-Q). 2'' 
Accordingly,  the  Commission  is 
amending  the  language  of  Item  601(c)  to 
clearly  state  that  information  is  required 
for  the  most  recent  annual  or  interim 
year  to  date  periods  (or  both  if  included 
in  a  registration  statement  to  which  the 
schedule  relates).^** 

2.  Representing  Immaterial  or 
Inapplicable  Values 

Filers  must  furnish  a  value 
corresponding  to  each  line  item 
required  in  the  various  schedules.  -' 
One  commenter  suggested  that  a  "N/A" 
(not  applicable)  designation  be  allowed 
in  response  to  a  Financial  Data 
Schedule  line  item  where  corresponding 
information  was  omitted  from  the 
underlying  financial  statements  because 
it  was  immaterial  or  inapplicable,  as 
permitted  by  Regulation  S-X.  -**  Because 
of  system  design  considerations,  an  "N/ 
A"  designation  is  not  feasible.  However, 
in  order  to  address  the  issue,  the 
Commission  is  amending  Item  601(c)  to 
provide  specifically  that  if  an  item  is 
inappropriate  or  immaterial  in  the 
underlying  financial  statements,  a  filer 
must  place  a  "O"  (zero)  next  to  the 
appropriate  tag  in  the  Financial  Data 
Schedule.  This  will  inform  the  EDGAR 
system  that  the  data  entry  cannot  be 
used  for  ratio  calculations  or  other 
arithmetic  functions. 

3.  No  Schedule  Required  With  Form  1 1- 
K 

Financial  Data  Schedules  were  never 
intended  to  be  required  in  connection 
with  reports  on  Form  11-K,  the  annual 
report  for  employee  stock  purchase, 
savings  and  similar  plans,  ^  and 
consequently,  no  affirmative  obligation 
to  submit  a  Schedule  was  adopted  in 
Regulation  S-K.  Regulation  S-B  or  the 
Form  itself.  In  order  to  make  that  policy 
clear,  a  note  has  been  added  to 
Regulation  S-K  and  S-B  e.xempting 


"  See  Section  IV.D.3  of  the  Corporation  Finance 
Release. 

^  A  Financial  Data  Schedule  furnished  with  a 
Securities  Act  registration  Matehient  that  includes 
financial  information  for  txjth  annual  and  interim 
periods  would  include  two  columns  of  data— one 
column  for  the  annual  period,  and  another  for  the 
interim  (wriod. 

''If  a  consolidated  totals  schedule  (Schedule  CTI 
is  used  with  two  or  more  partial  schedules 
applicable  to  disparate  industr)'  segments  of  a 
single  conglomerate  corporation,  a  value  is  required 
for  each  item  in  the  Schedule  CT  itselL  Tags  and 
values  for  inapplicable  or  immaterial  items  in  the 
associated  schedules  are  not  required  to  be 
included:  if.  however,  tags  for  such  Items  art 
included,  a  value  "0"  (zero)  is  required. 

» 17  CFR  part  2;iO. 

I*  J7  CFR  249.311 


filings  on  Form  11-K  from  Financial 
Data  Schedule  requirements."' 

B.  Other  Matters 

1.  Schedule  To  Be  Filed  by  Public 
Utility  Companies  and  Public  Utility 
Holding  Companies  in  Connection  With 
Filings  Processed  by  the  Division  of 
Corporation  Finance 

The  adopted  rules  provide  that  public, 
utility  companies  and  public  utility 
holding  companies  (jointly  referred  to  as 
"public  utilities")  must  use  St;hedule 
UT"  in  preparing  their  Financial  Data 
^Schedules  submitted  in  connection  with 
Division  of  Corporation  Finance 
filings.'-  One  commenter  stated  that  it 
was  unclear  when  a  company  is 
considered  a  "public  utility  company" 
under  the  Financial  Data  Schedule 
rules.  The  term  "public  utility 
company"  is  defined  in  the  1935  Act  as 
"an  electric  utility  company  or  a  gas 
utility  company,"  as  those  terms  are 
defined  in  that  Act."  This  definition 
was  intended  to  apply  to  the  provisions 
in  ciuestion. 

Tne  commenter  also  reque.stcxl 
clarification  as  to  whether  an  option 
would  be  available  to  a  public  utility 
company  to  choose  between  Schedule 
UT  or  the  Schedule  based  on  Article  5 
of  Regulation  S-X.'*  Generally,  public 
utilities  will  be  required  to  use 
Schedule  UT  in  connection  with  their 
filings  under  the  Securities  Act  or  the 
Exchange  Act.  However,  as  is  true  with 
the  presentation  of  other  forms  of 
financial  information,  in  unusual 
circumstances  where  a  public  utility's 
financial  statements  simply  would  be 
better  reflected  by  the  use  of  a  Financial 
Data  Schedule  other  than  Schedule  UT. 
appropriate  relief  may  be  granted  upon 
consuhation  with  the  staff  of  the 
Division  of  Corporation  Finance. 

2.  Interpretation  of  Items  Required  by 
Financial  Data  Schedules 

One  commenter  expressed  concerns 
that  the  Financial  Data  Schedule 
captions  are  not  sufficiently  specific  to 
encompass  all  financial  statement 
reporting  components.  System 
constraints  necessarily  limit  the 
different  types  of  Financial  Data 


"'See  new  note  to  paragraph  (c)(l)(li)  of  Item  601 
of  Regulation  S-B  and  Regulation  S-K. 

"  Appendix  E  to  Hem  601(c).  Schedule  UT 
follows  Ihe  .vame  format  for  the  Financial  Data 
Schedule  (OPURl)  required  in  connection  with 
annual  reports  filed  under  the  1935  Act 

''These  rules  arc  found  at  17  CFR 
228.601(c)(3)(v)  and  17  CFR  229.60l(c((3)(v) 

"See  1935  Act  sections  2(a)(3)  and  2(a)(4)  for 
definitions  of  "electric  utility  company"  and  "gas 
utility  company"  (15  U.S.C  79b  (a)(3)  and  (8)(4)1 

"Appendix  A  to  Item  601(c).  Article  5  of 
Regulation  S-X  is  found  at  17  CFR  210.5-Ot 
through  210  '»-04 
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III.  Matters  Applicaple  to  Investment 
Management  Filers 

A.  Technical  Revisic  ns  to  Rule  483(e) 

The  Commission  i  s  amending  Rule 
483(e)  to  correct  a  typographical  error  in 
the  Investment  Company  Release  and  to 
conform  the  Financial  Data  Schedule 
items  to  revised  fori*  requirements 
adopted  by  the  Comi  nission  and 
changes  in  the  requi  'ements  for 
preparation  of  financial  statements 
under  generally  accepted  accounting 
principles.  In  addition,  the  Commission 
is  amending  Rule  48)(e)  to  provide 
specifically  that,  if  ai  item  is 
inappropriate  or  imr  material  in  the 
underlying  financial  statements,  a  filer 
must  place  a  "0"  (ze  -o)  next  to  the 
appropriate  tag  in  th  i  Financial  Data 
Schedule.-** 

B.  Technical  Rei'isio  is  to  Form  U-13-60 

The  Commission  i ;  amending  Form 
11-13-60  to  correct  a  typographical  error 
in  the  Public  Utility  p^elease. 

rv.  Statutory  Basis 

The  amendments 
Regulations  S-B  and 
promulgated  pursuant 
sections  6,  7. 8, 10 
A;  Exchange  Act  sections 
13,  14.  15,  23  and 
20  and  Investment 
1940  sections  8,  30. 
amendments  to  Rule 
Securities  Act  are  ad  }pted 


0  Item  601(c)  of 
S-K  are 
to  Securities  Act 
19  and  Schedule 

3,9.10,12. 
1935  Act  section 
Ctmpany  Act  of 
;iland38.  The 
483(e)  under  the 
under: 


35  \ 


3.5 


"  EDGARLink  version 
aid  fUan  in  the  cunstTucti(^ 
Schedules.  Filers  will  be 
FolloH-ing  fixed  tag  names 
various  schedule  items. 

^See  new  paiagrapb  (e, 
olyo  supro  S«:tion  n.A.2 


includes  a  facility  to 
of  Financial  Data 
p  'ompted  to  insert  figures 
hat  correspond  to  the 


lo 


iii)  of  Rule  483.  See 
this  Release. 


Securities  Act  sections  2,  9,  7,  8, 10  and 
19(a);  Exchange  Act  sections  3, 12, 13. 
14, 15.  23  and  35A;  and  Investment 
Company  Act  sections  8.  30.  31  and  38. 
The  amendments  to  1935  Act  Form  U- 
1 3-60  are  being  adopted  under  sections 
5.  6,  7, 10. 12. 13.  14, 17.  and  20  of  the 
1935  Act. 

List  of  Subjects  in  17  CFR  Parts  228, 
229,  230  and  259 

Holding  companies;  Investment 
Companies;  Reporting  and 
recordkeeping  requirements;  Securities. 

Text  of  the  Amendments 

For  the  reasons  set  forth  above,  title 
17.  chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  15  U.S.C  77e,  77f,  77g,  77h,  77j. 
77k.  77s.  77aa(25),  77aa(26).  77ddd,  77eee. 
77ggg.  77hhh,  77jjj,  77nmi,  77SSS,  78/,  78m, 
78n,  78o,  78w,  78//.  80a-8,  80a-29,  80a-30, 
80a-37,  80b-ll,  unless  otherwise  noted. 

2.  In  §  228.601,  by  revising  paragraph 
(c)(l)(ii)  and  by  adding  paragraph 
(c)(2){iv)  to  read  as  follows: 

§  22&601    (Item  601)  Exhibits. 

•        »        »        *        » 

(c)  Financial  Data  Schedule.— [1) 
General,  (i)  *  *  * 

(ii)  Any  electronic  filing  that  includes 
financial  statements  of  the  registrant  for 
a  recent  fiscal  year  or  interim  year  to 
date  period,  or  both,  for  which  financial 
statements  have  not  previously  been 
filed,  otherwise  than  by  incorporation 
by  reference,  shall  include  as  an  exhibit 
a  Financial  Data  Schedule  containing 
financial  information  for  such  fiscal 
year  or  interim  year  to  date  periods,  or 
both. 

Note:  Financial  Data  Schedules  are  not 
required  in  connection  with  annual  reports 
on  Form  11-K  (§249.311  of  this  chapter),  for 
employee  stock  purchase,  savings  and  similar 
plans. 
«         *         *         •         «. 

(2)  Format  and  presentation  of 
Financial  Data  Schedule.  *   •  • 

(iv)  Except  as  otherwise  provided  in 
the  EDGAR  Filer  Manual,  a  response  is 
required  for  each  item  called  for  in  the 
schedule.  If  information  required  by  the 
applicable  schedule  is  not  included  in 
the  underlying  financial  data  because  it 
is  either  immaterial  or  inapplicable  to 
the  registrant,  the  registrant  shall  use 
the  value  "0"  (zf.ro)  in  response  to  that 
item. 


PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  THE  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934  AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

3.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g.  77h,  77), 
77k,  77s.  77aa(25).  77aa(26).  77ddd,  77eee, 
77ggg.  77hhh,  77iii,  77jjj,  77nnn,  77sss,  78c, 
78i,  78),  78/.  78m.  78n,  78o,  78w,  78//(d).  79e. 
79a,  79t,  80a-8.  80a-29.  80a-30,  80a-37, 
80b-ll,  unless  otherwise  noted. 
*         *         *         •         * 

4.  In  §  229.601,  by  revising  paragraphs 
(c)(l)(ii)  and  by  adding  paragraph 
(c)(2)(iv)  to  read  as  follows: 

§229.601     (Item  601)  Exhibits. 

***** 

(c)  Financial  Data  Schedule —  (1 ) 
General,  (i)  *   *   * 

(ii)  Any  electronic  filing  that  includes 
financial  statements  of  the  registrant  for 
a  recent  fiscal  year  or  interim  year  to 
date  period,  or  both,  for  which  financial 
statements  have  not  previously  been 
filed,  otherwise  than  by  incorporation 
by  reference,  shall  include  as  an  exhibit 
a  Financial  Data  Schedule  containing 
financial  information  for  such  fiscal 
year  or  interim  year  to  date  periods,  or 
both. 

Note:  Financial  Data  Schedules  are  not 
required  in  connection  with  annual  reports 
on  Form  ll-K  (§249.311  of  this  chapter),  for 
employee  stock  purchase,  savings  and  similar 
plans. 
***** 

(2)  Format  and  presentation  of         '  ' 
Financial  Data  Schedule.  *  *  * 

(iv)  Except  as  otherwise  provided  in 
the  EDGAR  Filer  Manual,  a  response  is 
required  for  each  item  called  for  in  the 
schedule.  If  information  required  by  the 
applicable  schedule  is  pot  included  in 
the  underlying  financial  data  because  it 
is  either  immaterial  or  inapplicable  to    - 
the  registrant,  the  registrant  shall  use 
the  value  "0"  (zero)  in  response  to  that 
item. 


PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

5.  The  authority  citation  for  part  230 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77b.  77f.  77g,  7-'h.  77i. 
77s,  77sss,  7SCr7al,  /8m,  78n,  78o.  78w, 
78/Ad),  79t,  80a-8.  80a-29,  80a-30,  and  80a- 
37,  unless  otherwise  noted. 

6.  In  §  230.483,  by  adding  paragraph 
(e)(3)(iii)  and  by  revising  paragraph 
(e)(4)  to  read  as  follows: 


§230.483    Extilbits  for  certain  registration  n 

statements,  financial  data  schedule.  s( 
•        •        •        •        •          .         ■  - 

a 

(e)  Financial  data  schedule.  •  •  •  (j 

(3)  Format  and  Presentation  of  i« 

Schedule.  *   *   *  ,j 

(iii)  Except  as  otherwise  provided  in 
the  EDG.AR  Filer  Manual,  a  response  is 


Item  No. 

6-03- 

Invp^trm 

6-04-^ 

6-04-6 ;.......:.;. 

......I.......I. 

Investnv 

6-04-8  



Other  a« 

6-04-9 .: 

....  .1  ■  - 

Balaocir 
Total  A^ 

6-04-  

6-04-13... 

1 

Account 

6-04-14 ; 

fialancir 
Total  Hal 

6-04-16  

Senior  e 

6-04-16 

Paid-irK 

6-04-16 

6-04-16 ; 

6-04-17(3) 

Accumu 

6-04-1 7(b) .: 

6-04-17(0)  .. 

6-04-19  

6-07-1  (a)  .... 
6-07- 1(b)  .... 
6-07-1  (c)  ... 
6-07-2  ......... 

6-07-6  

6-07-7(a)  

6-07-7(d)  .... 

6-07-9 : 

6-09-2 

6-09-3(a)  

6-09-3(bJ  

6-09-3(01  ...- 
6-09-4(b)  .... 

6r09-4(b)  

6-09-4(b)  

6-09-5  

6-09-7  

&-04- 17(b)  ... 


72F 
72P 
72X- 
75  .. 


3(a) 
3(a) 
3(a> 
3(a) 
3(a) 
3(a). 
3(a) 
3(a) 
3(b) 
3(b) 


T 


....-» .1 
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§ 230.483    Exhibits  for  certain  registration 
statements,  financial  data  schedule. 

»        •        •        *        • 

(e)  Financial  data  schedule.  *  *   * 
(.3)  Format  and  Presentation  of 

Schedule.  *   *   * 
(iii)  Except  as  otherwise  provided  in 

the  EDG.AR  Filer  Manual,  a  response  is 


required  for  each  item  called  for  in  the 
schedule.  If  information  required  hy  the 
applicable  schedule  is  not  included  in 
the  underlying  financial  data  because  it 
is  either  immaterial  or  inapplicable  to 
the  registrant,  the  registrant  shall  use 


Article  6  of  Regulation  S-X 


the  value  "O"  (zero)  in  response  to  that 

item. 

(4)  Contents  of  Financial  Data 
Schedule.  The  Schedule  shall  set  lorth 
the  financial  information  and  other  data 
specified  below  that  are  applicable  to 
the  registrant 


Item  No. 


6-03-.. 
6-04-^ 
6-04-6 
6-04-8 


6-04-9.. 
6-04-  .... 
6-04-13 


6-04-14  ..... 

6-04-16  

6-04-16  

6-04-16  

6-04-16  

6-04-17(3) 

6-04-17(b) 

6-04-1 7(c) 

6-04-19  

6-07-1  (a)  .. 
6-07-1  (b)  .. 
6-07-1  (c)  .. 
6-07-2 ....... 

6-07-6  

6-07-7(a)  .. 
6-07-7{d)  .. 

6-07-9 : 

6-09-2  ....... 

6-09-3<a)  .. 
6-09-3(bj  .. 
6-0<^3(ct.  .. 
6-09-4(b)  .. 
6r^9^(b)  .. 
6-09-4(b)  .. 
6-09-5  ....... 

6-09-7.. 

6-04- 17(b) 


72F 
72P 
72X' 
75  ... 


3(a|  . 
3(a)  . 
3(a)  .. 
3(a)  .. 
3(a)  -. 
3(a)-.. 
3(a)  ,. 
3(a)  .. 
3(b)  ... 
3(b)  .. 


Item  description 


Investments — cost 

Investments. 

Receivables 

Other  assets 

Balancing  amount  to  total  assets. 

Total  assets. 

Accounts  payable  lor  securities. 

Senior  long-term  debt 

Balancing  amount  to  total  liabilities 

Total  liatHlities. 

Senior  equity  secunlies. 

Paid-in-capital — common  stiareholders. 

Number  of  shares  or  units — current  period 

Number  of  shares  or  units — prior  period. 

Accumulated  undistributed  net  investment  income  (current  year) 

Overdistribution  of  net  investment  income. 

Accumulated  undi3trit)uted  net  realized  gains  (losses) 

OverdistritMJtion  of  realized  gains. 

Accumulated  net  unrealized  appreciation  (depreciation) 

Net  assets. 

Dividend  income 

Interest  iricome 

Other  income. 

Expenses — net 

Net  investment  ir>come  (loss). 

Realized  gains  (losses)  on  investments 

Net  increase  (decrease)  in  appreciation  (depreciation) 

Net  increase  (decrease)  in  net  assets  resulting  from  operations 

Net  equalization  charges  and  credits. 

Distnbutions  from  net  investment  income 

Distributions  from  realized  gains 

Distributions  from  other  sources 

Nunnber  of  shares  sold 

Number  of  shares  redeemed. 

Number  of  sha.res  issued — reinvestment 

Total  increase  (decrease) 

Accumulated  undistritHJted  net  investment  income  (prior  year) 

Accumulated  undistritxited  net  realized  gains  (prior  year) 

Overdistribution  of  net  investment  ir>come  (prior  year) 

Overdistribution  of  net  realized  gains  (prior  year) 


Form  N-SAR 


Gross  advisory  tees 
Interest  Expense. 
Total  expenses  (gross) 
Average  net  assets. 


Form  N-1A 


Net  asset  value  per  share — beginning  of  period 

Net  investment  income  (loss)  per  share. 

Net  realized  arxl  unrealized  gain  (loss)  per  share 

Dividends  per  share  from  net  investment  income 

DistntKitions  per  share  from  realized  gains. 

Per  share  returns  of  capital  and  distributions  from  other  sources 

Net  asset  value  per  share — end  of  period. 

Ratio  of  expenses  to  average  net  assets 

Average  debt  outstanding  during  period 

Average  debt  outstarKling  per  share. 
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PART  259— FORMS  PRESCRIBED 
UNDER  THE  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 


7.  The  authority 
continues  to  read  as 


citation  for  part  259 
follows: 


INSTRDCTIONS  /  ^ND  FORM— FORM  U-13-60  ANNUAL  REPORT  FOR  MUTUAL  AfJD  SUBSIDIARY  SERVICE  COMPANrES 


Item  No. 


Schedule  XIX 


1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 


Dated:  luly  8, 1994. 

By  the  Commission. 

Margaret  H.  McFarlan  I, 

Deputy  Secretary: 

(FR  Doc.  94-17102  Fil^d  7-14-94;  8:45  am) 

BILLrNG  COOC  8010-01-^ 


Authority:  15  U.S.C  79e,  79f,  79g.  79),  79/, 
79ni,  79n,  79q,  79t. 

Note:  The  text  of  the  following  fonn  and 
the  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 


8.  In  Form  U-13-60  (referenced  in 
§  259.313),  by  revising  the  Item  numbers 
and  caption  headings  in  Schedule  XIX 
to  read  as  follows: 


Caption  heading 


Financial  data  schedule 


Net  Service  Company  Property. 

Total  lnvestnr)ents. 

Total  Current  and  Accrued  Assets. 

Total  Deferred  Debits. 

Balancing  Amount  For  Total  Assets  and  Other  Debits. 

Total  Assets  and  Other  Debits. 

Total  Proprietary  Capital. 

Total  Long-Term  Debt. 

Notes  Payat)le. 

Notes  Payat>ie  to  Associate  Companies. 

Balancing  Amount  For  Total  Current  and  Accrued  Liabilities. 

Total  Deferred  Credits. 

Accumulated  Deferred  Income  Taxes. 

Total  Liatjilites  arxj  Proprietary  Capital. 

Services  Rerxtered  to  Associate  Companies. 

Sen/ices  Rerxjered  to  fvlonassociate  Companies. 

Miscellaneous  IrKome  or  Loss. 

Total  lr>come. 

Salaries  and  Wages 

Employee  Pensions  and  Benefits. 

Balancing  Amount  For  Total  Expenses. 

Total  Expenses. 

Net  Income  (Loss). 

Total  Expenses  (Direct  Costs). 

Total  Expenses  (Indirect  Costs). 

Total  Expenses  (Total). 

Number  Of  Personnel  End  Of  Year. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  232 

[Release  Nos.  33-7073k  34-34331;  35- 

26080;  39-2320;  IC-20$89] 

RIN3235-AG10 

Adoption  of  Update^  EDGAR  Filer 
Manual 

AGENCY:  Securities  a  id  Exchange 

Commission. 

ACTION:  Final  rules. 


SUMMARY:  The  Comnlission 
an  updated  edition  qf 


is  adopting 
the  EDGAR  Filer 


Manual  and  is  providing  for  its 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations. 
EFFECTIVE  DATE:  The  amendment  to 
Regulation  S-T  will  be  effective  on 
September  1, 1994.  The  new  edition  of 
the  EDGAR  Filer  Manual  (EDGAR 
Release  3.5)  will  be  effective  on 
September  1, 1994.  The  incorporation 
by  reference  of  the  EDGAR  Filer  Manual 
is  approved  by  the  Director  of  the 
Federal  Register  as  of  September  1, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  In 
the  Office  of  Information  Technology, 
David  T.  Copenhafer  at  (202)  942-8800; 
in  the  Division  of  Corporation  Finance, 
Barbara  C.  Jacobs  or  James  R.  Budge  at 
(202)  942-2910;  in  the  Division  of 
Investment  Management,  Anthony  A. 
Vertuno  at  (202)  942-0591. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  today  announces  the 
adoption  of  an  updated  EDGAR  Filer 


Manual  ("Filer  Manual"),  which  sets 
forth  the  technical  formatting 
requirements  governing  the  preparation 
and  submission  of  electronic  filings 
through  the  Electronic  Data  Gathering, 
Analysis,  and  Retrieval  ("EDGAR") 
system.'  Compliance  with  the 
provisions  of  the  Filer  Manual  is 
required  in  order  to  assure  the  timely 
acceptance  and  processing  of  filings 
made  in  electronic  format. ^  Filers 
should  consult  the  Filer  Manual  in 
conjunction  with  the  Commission's 
rules  governing  mandated  electronic 
Gling  when  preparing  documents  for 
electronic  submission.^  The  most 


'  The  Filer  Manual  originally  was  adopted  on 
April  1, 1993.  and  became  effective  on  April  26, 
1993.  See  Release  No.  33-6986  (April  1.  1993)  (58 
FR  18638). 

»  See  Rule  301  of  Regulation  S-T  (17  CFR 
J32.301). 

'S«f  Release  Nos.  33-6977  (February  23.  »9f>3) 
(58  FR  14628),  lC-19284  (February  23. 1993)  iSS  FR 
14848),  35-25746  {Februar>  23.  1993)  (58  FR 
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important  revisions  in  the  Filer  Manual 
relate  to  the  preparation  and  submi.ssion 
of  Financial  Data  Schedules,  which 
must  be  included  with  applicable  filings 
on  or  after  September  1,  1994."  Rule  301 
of  Regulation  S-T  also  is  being  amended  - 
to  provide  for  the  incorporation  by  " 
reference  of  the  Filer  Manua^  into  the 
Code  of  Federal  Regulations,  which 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  The  revised 
Filer  Manual  and  the  ameijdment  to 
Rule  301  will  be  effective  on  September 
1,1994. 

Paper  copies  of  the  updated  Filer 
Manual  may  be  obtained  at  the 
following  address:  Public  Reference 
Room,  U.S.  Securities  and  Exchange 
Commission.  Mail  Stop  1-2.  450  Fifth 
Street,  N.VV.,  Washington  D.C  20549. 
Electronic  format  copies  will  be 
available  on  the  EDGAR  ele<:troriic 
bulletin  board.  Copies  also  may  be 
obtained  from  Disclosure  Incorporated, 
the  paper  and  mtGrofiche  contractor  for 
the  Commissioo,  at  (800)  638-8241. 

Statutory  Basis 

The  amendment  to  Regulation  S-T  is 
being  adopted  under  Sections  6.  7, 8, 10. 
and  19(a)  of  the  Securities  Act  of  1933,^ 


14999),  and  33-6980  (February  23. 1993)  (Sa  HJ 
r5009)  for  a  comprebensive  lre^m«nt  of  the  rul<»s 
ndoptwl  by  the  Commission  govwriiiim  m.>n<i;tte«4 
electronic  filing. 

*  See  Release  Na  33-7072,  pubtisbed 
concurremly,  for  furth«r  inibrmatiun  Trpudine  the 
implementation  of  F~inancial  Dala  Stheduies. 

M5  U.S.C.  77f,  778,  77h.  77j,Mld  -;*(o1 


• 
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important  revisions  in  the  Filer  Manual 
relate  to  the  preparation  and  submi.ssion 
of  Financial  Data  Schedules,  which 
must  be  included  with  applicable  filings 
on  or  after  September  1,  1994."  Rule  301 
of  Regulation  S-T  also  is  being  amended  . 
to  provide  for  the  incorporation  by 
reference  of  the  Filer  Manua^  into  the 
Code  of  Federal  Regulations,  which 
incorporation  by  reference  was 
approved  by  the  Director  of  t.he  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The  revised 
Filer  Manual  and  the  amendment  to 
Rtile  301  will  be  effective  on  September 
1,1994. 

Paper  copies  of  the  updated  Filer 
Manual  may  be  obtained  at  the 
following  address:  Public  Reference 
Room,  U.S.  Securities  and  Exchange 
Commission,  Mail  Stop  1-2.  450  Fifth 
Street,  N.VV.,  Washington  D.Q  20549. 
Electronic  format  copies  will  be 
available  on  the  EDGAR  electronic 
bulletin  board.  Copies  also  may  be 
obtained  from  Disclosure  Incorporated, 
the  paper  and  microfiche  contractor  for 
the  CommissJoo,  at  1800)  6,38-8241 

Statutory  Basis 

The  amendment  to  Regulation  S-T  is 
beii>g  adopted  under  Sections  6.  7, 8, 10, 
and  19(a)  of  the  Securities  Act  of  1933,5 


14999),  and  33-«980  (February  23. 1993)  (5«  W. 
15009)  far  a  comprehensive  tre^menl  of  thp  riij^ 
adoptwl  by  the  Commission  goverii>i>|;  m.in<iflle<) 
electronic  filing. 

*  See  Release  Na  35-7072,  pubtisbed 
concurremty,  for  fiuther  inioraMtion  TVOfudioB  the 
implemenlation  of  Financial  Data  ScJw^iiies. 

■  1.5  U.S.C.  77f,  778,  77h.  77j  and  ~'.li„\ 


Sections  3. 12, 13,  14, 15,  23,  and  35A 
of  the  Securities  Exchange  Act  of  1934,«> 
Section  20  of  the  Public  Utility  Holding 
Company  Act  of  1935,'  Section  319  of 
the  Trust  Indenture  Act  of  1939.'  and 
Sections  8,  30,  31,  and  38  of  the 
Investment  Company  Act  of  1940.^ 

List  of  Subjects  in  17  CFR  Part  232 

Incorporation  by  referen(X); 
Investment  Companies;  Registration 
requirements;  Reporting  and 
recordkeeping  requiremsnis;  Seimrities. 

Text  of  the  Amendment 

In  accordance  with  the  foregoing. 
Title  17.  Chapter  D  of  the  Code  of 
Federal  Regulations  is  propt»sed  to  be 
amended  as  follows: 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

1.  The  authority  citation  for  part  232 
•continues  to  read  as  follows: 

Aulhority:  15  U.S.C.  77f.  77g,  77h.  77j. 
77s(a),-77ss.s(a),  78c(b).  78/.  78m,  78n.  78<i«d), 
78w(a),  781/;(d),  79tfd),  80a-a,  8a»-29.  80a- 
30dnd  80a-37. 

2.  Section  232.301  is  revised  to  read 
as  follows: 

§232.301    EDGAR  FHer  Manual 

Electronic  filings  .shall  be  prepared  in 
the  manner  prescribed  by  the  EDGAR 


.  78c,  78/.  78m,  78n,  7».»,  78m,  and 


-15I«.S.C 
781 W. 
'1.5U.S.C79I. 
"15U.S.C.  77SSS. 
•15  1  l.S.r.  8ft.-fl,  Kk^2%  80rt-:i0  atwl  808-37. 


Filer  Manual,  promulgated  by  the 
Commission,  which  sets  out  the 
lochniial  formatting  requirements  for 
electronic  submissions.  The  August 
1994  edition  of  the  EDGAR  Filer 
Moniiol:  GuiJfi  for  Electronic  Filinf>  with 
the  U.S.  Securities  and  Exchange 
Commission  (Release  3.5)  is 
incorporated  info  the  Code  of  Federal 
Regulations  by  reference,  which  action 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51. 
Compliance  with  the  requirements 
found  therein  is  essential  to  the  timely 
receipt  and  acceptance  of  documents 
filed  with  or  otherwise  submitted  to  the 
Commission  in  electronic  format.  Paper 
copies  of  the  EDGAR  Filer  Manual  mny 
be  obtained  at  the  following  address: 
Public  Reference  Room,  U.S.  Securities 
and  Exchange  Commission,  Mail  Stop 
1-2,  450  5th  Street,  N.W.,  Washington, 
D.C.  20549.  They  also  may  be  otrtained 
from  Disclosure  ^corporated  by  calling 
(800)  638-8241.  Electronic  format 
copies  are  available  through  the  EDGAR 
electronic  bulletin  board.  Information 
on  becoming  an  EDGAR  E-mail/ 
electronic  bulletin  board  subscriber  is 
available  by  contacting  CompuServe 
Inc.  at  {800)84H-fll99. 

Dated-July  8. 1994. 

By  the  Cununtssioo. 
Mai^garet  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc  94-17103  Filed  7-14-94;  845  sm\ 
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The  changes,  if  adopted,  will  affect 
Regulation  S-B.^  Regulation  S-K,3  the 
Rules  and  Regulations  ■•  under  the 
Securities  Act  of  1933  ("Securities 
Act"). '  Regulation  S-T,  the  Forms 
under  the  Securities  Act,^  the  Rules, 
Regulations  and  Schedules  ^  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").^  the  Forms  under  the 
Exchange  Act,^  the  Rules  ^°  and 
Forms  "  under  the  Public  Utility 
Holding  Company  Act  of  1935  ("Public 
Utility  Act"),"  tne  Rules  "  under  the 
Trust  Indenture  Act  of  1939  ("Trust 
Indenture  Act")  ^*,  and  the  Rules  '•♦.  and 
the  Rules  '*  under  the  Investment 
Company  Act  of  1940  ("Investment 
Company  Ai.t'  )."'  Guidance  also  is 
provided  in  Part  III  of  this  Release  to 
assist  in  preventing  errors  when  making 
EDGAR  filings. 

I.  Background  arid  Proposed 
Amendments 

In  February  1993.  the  Commission 
adopted  Regulation  S-T.  governing 
mandated  electronic  filing,  and  a 
number  of  amendments  to  its  rules, 
schedules  and  forms,  to  begin 
implementation  of  the  EDGAR  system, 
whereby  most  registrants  whose  filings 
are  processed  by  the  Division  of 
Corporation  Finance  and  the  Division  of 
Investment  Management  will  make  their 
submissions  electronically.  Phase-in  to 
mandated  electronic  filing  began  on 
April  26.  1993.  the  date  on  which  the 
interim  rules  became  effective. "^  On 
December  6,  1993.  the  last  group  of 


Corporation  Finance):  Release  No.  IC-19284 
(Febiuary  23,  1993)  (58  FR  14848)  (relating  to  rules 
specific  to  investment  companies  and  institutional 
investment  managers):  Release  No.  35-25746 
(February  23.  1993)  (58  FR  14999)  (relating  to  rules 
specific  to  public  utility  holding  companies):  and 
Release  No.  33-6980  (February  23,  1993)  (58  FR 
15009)  (instructions  for  filing  fees). 

•^  17  CFR  part  228. 

M7  CFR  part  229. 

*  17  CFR  part  230. 

'15U.S.C.  77a  etseq. 

«  17  CFR  part  239. 

'17  CFR  part  240. 

» 15  use.  78aefseq. 

»17  CFR  part  249. 

'"17  CFR  part  250. 

"  17  CFR  pan  259. 
•"15U.S.C.  79ae/seq 

"17  CFR  pan  260. 

'*15U.S.C.  77aaaefs«/. 

"17CFRpart  270f 

"■15U.S.C.  80a-l  etseq 

"The  Financial  Data  Schedule  provisions  will  be 
implemented  on  September  1. 1994.  See  Release 
No.  33-7072  (July  8, 1994).  Financial  Data 
Schedules  are  exhibits  that  contain  financial 
infom^ation  extracted  or  derived  from  financial  data 
within  a  niing  that  is  marked  to  allow  electronic 
manipulation  of  such  information.  For  a  complete 
discussion  of  Financial  Data  Schedules,  see  Release 
No.  33-7072,  Section  IV.D  of  Release  No.  33-6977. 
Section  IV.D  of  Release  No.  IC-19284.  and  Section 
IV  of  Release  No.  35-25746. 


approximately  3,400  filers  chosen  to 
participate  in  a  Congressionally- 
mandated  significant  test  group  was 
phased  in,  commencing  a  six-month 
hiatus  from  further  phase-in.  As  of  June 
17, 1994,  over  59,000  live  filings  and 
48,000  test  filings  had  been  submitted 
on  the  EDGAR  system.  Both  system 
development  and  staff  training  on 
EDGAR  are  continuing. 

The  electronic  filing  system  currently 
is  being  evaluated  to  determine  whether 
the  Commission  should,  as  planned, 
make  the  interim  rules  final  and 
applicable  to  all  registrants,  including 
those  in  the  significant  test  group,  and 
proceed  with  the  phase-in  process.  This 
determination  is  anticipated  to  be 
announced  by  the  Commission  later  this 
summer. 

The  staff  has  gained  substantial 
experience  with  the  EDGAR  system  and 
its  implementing  regulations  since  the 
first  mandated  filings  were  made  in 
April  1993  and  has  determined  that 
certain  refinements  to  the  rules  would 
be  desirable.  Most  of  the  proposafs  are 
minor  amendments  that  would  affect 
substantive  filing  requirements  (several 
of  which  represent  codifications  of  rule 
interpretations),  or  that  would  clarify 
language  in  the  current  requirements  in 
an  effort  to  enhance  filers' 
understanding  of  their  electronic  filing 
obligations.  Others  consist  of  matters 
involving  Commission  procedures  and 
practices  as  well  as  technical 
corrections  to  the  rules  adopted 
previously.  The  specific  proposals  are~ 
set  forth  below. 

Several  of  the  following  proposals 
would  change  in  mirtor  ways  the 
manner  in  which  an  electronic  filer 
complies  with  its  filing  obligations  with 
the  Commission.  Others  would  codify     ^ 
interpretations  of  current  EDGAR  rules 
and  otherwise  clarify  existing  filing . 
requirements.  ^8  Comment  is  solicited  on 
the  need  for  each  proposed  change  and 
whether  there  are  any  alternatives  to 
each  proposal. 

A.  Changes  to  Regulation  S-T 

Regulation  S-T,  which  controls  the 
preparation  and  submission  of 
electronic  filings  to  the  Commission, 
would  be  amended  as  described  below. 

•  Rule  12(b)  of  Regulation  S-T. 
Regulation  S-T  would  be  amended  to 
codify  that  electronic  filers  are 
permitted  to  submit  filings  on  diskette 
and  magnetic  tape  to  the  Commission's 
Operations  Center  in  Alexandria, 
Virginia.  Filers  who  file  on  diskette  and 


'*A  number  of  proposals  involving  incorrect 
cross-references,  typographical  errors  and  other 
technical  changes  are  not  discussed  individually 
here  but  are  set  fonh  in  the  text  of  the  proposed 
rules,  below. 


magnetic  tape  may  prefer  to  send  them 
directly  to  the  Operations  Center  to 
expedite  acceptance  processing  of  their 
submissions,  since  diskettes  and  tapes 
sent  to  the  Commission's  headquarters 
must  be  forwarded  to  the  Operations 
Center  for  processing. 

•  Proposed  Rule  13(d)  of  Regutation 
S-T.  Exchange  Act  Rule  14a-6(b)      ' 
provides  that  definitive  proxy 
statements  may  be  "filed  with,  or 
mailed  for  filing  to,  the  Commission  not 
later  than  the  date  such  material  is  first 
sent  or  given  to  any  security  hQlder."'^ 
Similar  provisions  are  found  in  other 
Commission  ruJes.«>  Although 
electronic  filers  could  mail  diskettes  or 
magnetic  tapes,  those  choosing  to  file  by 
direct  transmission  do  not  have  this 
option.  Instead,  they  must  file  before  or., 
on  the  date  the  paper  counterpart  is 
mailed  to  investors;  such  filing  dnte 
must  be  a  business  day  of  the 
Commission.  Paper  filers  (or  those  using 
diskettes  or  magnetic  tape)  have  more 
flexibility,  because  not  onjy  can  they 
satisfy  their  filing  obligations  by  putting 
copies  in  the  mail  to  the  Commission  at 
the  time  of  distribution  (thus  allowing 
the  actual  filing  to  occur  after  the 
distribution),  they  also  can  satisfy  their 
filing  obligation  by  mailing  on  Saturday 
or  Sunday,  an  option  not  available  to 
direct  transmission-filers.  To  place 
electronic  filers  on  the  same  footing 
with  paper  filers  with  respect  to  these 
filing  requirements,  a  new  provision 
would  be  added  to.Regulation  S-T 
allowing  electronic  filers  to  file  their 
definitive  proxy  materials  (or  other 
documents,  as  applicable)  before  or  on 
the  date  the  paper  distribution  is  made, 
or  if  the  distribution  does  not  ovxur  on 
a  business  day  of  the  Comrnission.  as 
soon  as  practicable  on  the  next  business 
day. 

•  Ruhl01(a)(J)(i)ofRi}gulaao:iS-T. 
The  Regulation  S-T  list  of  mandated 
electronic  submissions  would  be  revised 
to  specifically  include  prospectuses 
filed  under  the  Securities  Act.^' 


•"'17CFTl240.14a-6(bl. 

2"See.  17  CFR  240.14a-6W  trelaiing  to  persona! 
soliciting  materials);  17  CFR  240.14»-ll(c)  (relating 
to  information  delivered  to  investors  prior  to 
sending  a  required  proxy  statement  in  an  election 
contest).  17  CKR  240.]4a-12ft))  (relating  to  delivery 
of  soliciting  materials  prior  to  sending  a  required 
proxy  statemant-  In  circumstances  other  than 
election  contests);  17  CFR  240.14c-5(b)  (relating  tb 
definitive  Information  statements);  and  17  CFR 
240.16t>-3fb)(2)(ii)  (relating  to  employee  benefit 
plan  information  to  be  furnished  to  investors  prior 
to  a  vote  on  changes  to  the  plan). 

"  This  would  make  it  clear  that  prospectus  filing:! 
pursuant  to  Securities  Act  Rules  424  (17  CTR 
230.424)  and  497  (17  CFR  230.497)  are  lo  be  filed 
electronically.  For  investment  company  Tilings, 
Rule  lOKaMlKi)  would  incMe  staMments  of 
additional  information  and,  where  requSrttd  lo  be 
filed  with  the  CommissioB.  prospeciusen  submined 
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magnetic  tape  may  prefer  to  send  them 
directly  to  the  Operations  Center  to 
expedite  acceptance  processing  of  their 
submissions,  since  diskettes  and  tapes 
sent  to  the  Commission's  headquarters 
must  be  forwarded  to  the  Operations 
Center  for  processing. 

•  Proposed  Fuh  13(d)  of  ReguhtJon 
S-r.  Exchange  Act  Rule  14a-6(b) 
prov  ides  that  definitive  proxy 
statements  may  be  "filed  with,  or 
mailed  for  filing  to,  the  Commission  not 
later  than  the  date  such  material  is  first 
sent  or  given  to  any  security  hQlder."'" 
Similar  provisions  are  found  in  other 
Commission  rules.«>  Although 
electronic  filers  could  mail  diskettes  or 
magnetic  tapes,  those  choosing  to  file  by 
direct  transmission  do  not  have  this 
option.  Instead,  they  must  file  before  or 
on  the  date  the  paper  counterpart  is 
mailed  to  investors;  such  filing  dnte 
must  be  a  business  day  of  the 
Commission.  Paper  filers  (or  those  using 
diskettes  or  magnetic  tape)  have  more 
flexibility,  because  not  onjy  can  they 
satisfy  their  filing  obligations  by  putting 
copies  in  the  mail  to  the  Commission  at 
the  time  of  distribution  (thus  allowing 
the  actual  filing  to  occur  after  the 
distribution),  they  also  can  satisfy  their 
filing  obligation  by  mailiiig  on  Saturday 
or  Sunday,  an  option  not  available  to 
direct  transmission-filers.  To  place 
electronic  filers  on  the  same  footing 
with  paper  filers  with  respect  to  these 
filing  requirements,  a  new  provision 
would  be  added  to.Regulation  S-T 
allowing  electronic  filers  to  file  their - 
definitive  proxy  materials  (or  other 
documents,  as  applicable)  before  or  on 
the  date  the  paper  distribution  is  made, 
or  if  the  distribution  does  not  ovxur  on 
a  business  day  of  the  Comnriission.  as 
soon  as  practicable  on  the  next  business 
day. 

•  Huh  10J(a)(J)(i)ofR>-gulation  S-T. 
The  Regulation  S-T  list  of  mandated 
electronic  submissions  would  be  revised 
to  specifically  include  prospectuses 
filed  under  the  Securities  Act.^' 


•  Rule  wnaHmnn  of  Regulation  S- 
T.  The  Regulation  S-T  Kst  of  mandated 
electronic  submissions  would  be  revised 
to  specifically  exclude  Form  laF^*  from 
the  list  of  mandated  electronic  filings, 
consistent  with  other  rule  provisions 
and  codifying  current  staff 
interpretations." 

•  Proposed  Rule  10llb)(3)  of 
Regulatioa  S-T.  Employee  benefit  plans 
would  be  permitted  to  file  their  entire 
annual  report  on  Form  ll-K  ^*  in  paper 
or  in  electronic  format.^*  Currently. 
Regulation  S-T  requires  Forms  ll-K  to 
be  filed  electronically,^*  but  registrants 
may  choose  to  file  any  financial 
statements  and  scheduISs  prepared  in 
accordance  with  the  financial  reporting 
requirements  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA") "  in  paper  under  cover  of 
Form  SE.  2b  While  this  proposal  would 
allow  all  Forms  ll-K  to  be  filed  in 
paper,  comment  is  requested  as  to 
whether  this  option  should  be  available 
only  to  plans  including  ERISA  financial 
statements  and  schedules.  If 
commenters  believe  that  Form  ll-K 
should  remain  a  required  electronic 
filing,  comment  is  solicited  on  whether 
the  ruies  and  forms  should  be  amended 
to  specify  that  only  ERISA  financial 
documents  prepared  on  pre-printed 
forms  filed  with  the  Department  of 
Labor  or  the  Internal  Revenue  Service 
should  be  allovwd  to  be  filed  under 
cover  of  Form  SE.  This  would  more 
clearly  re'fiect  the  Comrnission's  original 
intention  in  adopting  tJie  Form  SE 
procedure  applicable  to  these  reports, 
which  was  to  provide  filers  a  wa^'  to 
avoid  undue  burden  mid  expense  in 
converting  documents  filed  with  other 
government  agencies  into  a  format 
compatible  with  EDGAR.  If  registrants 
prepare  financial  statements  and 
schedules  in  a  fermat  readity 
convertible  to  a  format  acceptable  to 
EDGAR,  arguably  such  financial 


"'17CFR240.14a-6(b). 

'" See.  1 7  CFR  240. 1 4a-6?c)  Irelai ing  to  persona! 
soliciting  materials);  17  CFR  240.14»-ll(.-)  (relating 
to  information  delivered  to  investors  prior  to 
sending  a  required  proxv  statement  in  an  ejection 
contest);  17  OrR  240.14a-]2ft)l  (relating  to  delivery 
of  soliciting  materials  prior  to  sending  a  required 
proxy  statemant-  in  circumstaoces  other  than 
eleaion  contests);  17  CFR  240.14c-5(b)  (relating  tt> 
definitive  Information  statements):  and  17  CFR 
240.16tK3(b)(2)(ii)  (relating  to  employee  benefit 
plan  infbrniation  to  be  furnished  to  investors  prior 
to  a  vote  on  changes  to  the  plan). 

•"  This  would  maie  i»  clear  that  prospectus  filings 
pursuant  to  Securities  Act  Rules  424  (17  CTR 
230.424)  and  497  (17  CFR  230.497)  are  to  be  filed 
electronically.  For  investment  company  filings. 
Rule  lOKaKlKi)  would  include  staMments  of 
additional  information  and.  where  requSred  to  be 
filed  with  the  CommissioB.  pro«pectmes  submined 


under  Securities  Act  Rule  482  (17  O-T.  230.482). 
See  proposed  amendments  to  paragrephs  (a)  and  (p.) 
of  Rule  902  of  Regulation  S-T.  which  wouM  codify 
a  limited  exception  to  the  oleclronic  filing 
requirements  for  Securities  Act  Rule  497  filings. 

"17  CFR  249.325. 

■'*See  Rule  903(a)(3)  of  Regulation  S-T  (17  CFR 
232.903(a)(3)).  See  also  Section  V.  of  Release  No 
IC-192»4. 

"17  CFR  249.311. 

*»  Of  course,  the  same  vuould  be  true  for  employee 
benefit  plan  annual  reports  filed  as  amendments  to 
Forms  lO-K  (17  CFR  249.310)  or  10-KSB  (17  CFR 
249.310b).  a*  pannined  by  Exchange  Art  Rule  I5d- 
21(l7CFRZ4ai5d-21l, 

»•  Rule  1 01  (a )(1  Kiii)  of  Regulation  S-T  (1 7  CFR 
232.101{a)(lMiii)). 

"  Pub.  L.  No  93->06  (codified  »  29  VJIC.  1001 
ef  set}.). 

"  17  CFR  232.31 1(c)  and  General  Instniction  E  of 
Form  11-K.  Form  SE  is  found  at  17  CFR  239  64 
249.444.  259.603.  269.8,  fwd  274.401 


information  should  be  included  in 
electronic  format,  even  if  prepared  in 
accordance  with  the  financial  reporting 
requirements  of  ERISA. 

•  Proposed  Rules  WUb)  (4)  and  (5)  ol 
Regulation  S-T.  The  following  filings 
would  be  explicitly  included  among 
those  allowed  to  be  submitted  in 
electronic  format,  consistent  with  other 
rule  provisions  and  codifying  current 
staff  interpretations:  Reports  on  Form 
13F,  filed  with  the  Commission  by 
institutional  investment  managers  as 
required  by  section  13(0(1)  ^«  of.  and 
Rule  13f-l  30  under,  the  Exchange  Att. 
on  magnetic  tape  in  the  format 
described  in  Form  13F-E;3»  and 

Exhibits  to  Form  N-SAR,"  except 
that  the  Financial  Data  Schedule 
required  under  Rule  483  under  the 
Securities  Act "  must  be  filed  in 
electronic  format. S'* 

•  Rule  W1(c}  of  Regulation  S-T.  The 
following  filings  would  be  required  to  be 
filed  in  paper  rather  than  electronically, 
codifying  current  staff  interpretations: 

Form  F-e,  for  registration  under  the 
Securities  Act  of  depositary  shares 
represented  by  American  Depositary 
Receipts.35  Comment  is  solicited  as  to 
whether  Form  F-6  should  be  an 
optional  electronic  filing  rather  than  oni' 
required  to  be  filed  in  paper; 

Annual  reports  filed  with  the 
Commission  by  indenture  trustees 
pursuant  to  the  Trast  Indenture  Act;  '»• 

Applications  for  an  exemption  frorri 
Exchange  Act  reporting  obligations  filed 
pursuant  to  Section  12(h)  of  the 
Exchange  Act;  "and, 

Information  relating  to  employee 
benefit  plan  transactions  required  to  be 
filed  pursuant  to  Rule  16b-3(b)(2)(ii)» 
under  sw  tion  Ifi  of  the  Exchanee 
Act.  ^  ^ 


^•ISU.S.C.  78m(f7(l). 
'•l7CFR240.13f-1. 
^'  17  CFR  249.326.  See  Rule  903(ai(3)  of 
Resulalioij  .S-T  (17  CKR  232.Q03(a)(3)). 
J^  17  CFR  274.101. 
"  1 7  Q-R  230.483. 

J<S«?«?Rule  903(aXl}  of  Regulation  S-T  117  CKK 
232.903(a)(1)). 

"  17  CFR  239.36  Proposed  Rule  lOKcKie)  of 
Rr'julation  S-T. 

*See  fcection  313(d)  of  the  Trust  Indenture  Art 
(15  US.C  77mmni(d!).  Proposed  Rule  I0l(ci(l9)of 
R««ula«ion  S-T.  Section  313  of  fha Trust  Indenture 
Act  requires  indenture  trustees  to  mail  to  all  ■ 
reglstpred  balden  of  indenture  securities  at  stated 
Intervals  no  less  than  12  months  a  brief  report  with 
rcspea  to  any  of  severaJ  enumerated  events  set 
fortli  in  the  statute.  Indenture  tmstMS  an  required 
to  file  a  copy  of  such  reports  with  aach  stock 
e.xchar.ge  upon  which  tl»«  indenture  securities  are 
listed,  and  also  with  the  Co:nniisston.at  t^e  time 
the  report  is  mailed  to  security  holders. 

"15  U.S.C  7enh).  Proposed  Ruia  101(c)(20)of 
Regulation  S-T. 

••17  CFR  240.16b-3(b)(2)(ii). 
»  15  U.S.C  78p.  Proposed  Rule  101(c)121)  of 
Regulation  S-T.  Rule  16b-3(2Kb)(iiJ  requiws  an 

CoiMtniK-d 
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•  Rule  Wl(c)(2)  of  Regulation  S-T. 
The  rules  governing  the  submission  of 
supplemental  informition  would  be 
revised  to  specify  thai  such  information 
should  be  furnished  in  paper  only  if  the 
submitter  requests  that  the  information 
be  returned  after  staff] review  and  where 
the  information  is  of  the  type  typically 
returned  by  the  staff  |  lursuant  to  Rule 
418(b)  of  Regulation  C  or  Rule  12b-4  of 
Regulation  12B.  •«"  Th  is  proposal  would 
not  affect  the  current  provision 
requiring  that  supplei  nental  information 
submitted  in  connect  on  with  a 
confidential  treatment  request ^be 
submitted  in  paper. 

•  Rule  J01(cH3l  of  Regulation  S-T. 
The  provision  exemp  ing  shareholder 
proposal  submission;  from  electronic 
filing  would  be  clarif  ed  to  state  that  all 
correspondence  relat  ng  to  shareholder 
proposals  submitted  i  o  the  staff 
pursuant  to  Exchangf  Act  Rule  14a-8  ■•' 
should  be  filed  in  pai  ler. 

•  Rule  101(c)(8)  of  Regulation  S-T.  A 
reference  to  the  Comi  mission's  regional 
offices  would  be  ame  ided  to  reflect 
current  nomenclatun . 

•  Rule  101(c)(10)  c  r  Regulation  S-T. 
The  exclusion  from  e  ectronic  filing 
afforded  to  promotioi  lal  material  and 
sales  literature  woulc  be  expanded  to 
include  all  such  matt  rials 
supplementally  fumi  >hed  to  the  staff  of 
the  Division  of  Corpc  ration  Finance. 
The  exclusion  is  currently  limited  to 
materials  submitted  j  ursuant  to 
Securities  Act  Indust  7  Guide  5.*-  The 
exclusion  also  woulc 
specify  the  exclusion 
submitted  under  Rul 
Investment  Company 
with  that  rule.'" 

•  Rule  102(a)  of  Regulation  S-T. 
Current  Rule  102(a)  c  f  Regulation  S-T 
states  that  "lelxhibit^ 
filing  that  have  been 
paper  may,  but  shall 


be  expanded  to 
of  sales  literature 
I  (  24b-2  of  the 
Act."^  consistent 


to  an  electronic 
lied  previously  in 
lot  be  required  to 


be,  restated  in  electrc  nic  format."*' 


ingt 


7(n 


issuer  lo  furnish  in  wril 
of  the  securities  entitled  to 
benefit  plan,  and  file  with 
substantially  the  same  in" 
plan  that  would  be  requin 
regulations  in  effect  under 
Exchange  Act  (15  US.C 
consents  are  not  solicited 
substantially  in  complianc 
proxy  rules. 

•'17  CFR  230.418(b)  anc 
respectively.  These  rules 
supplemental  information 
return  of  the  information  i 
submission  and  where  sue  i 
with  the  protection  of  i 
provisions  of  the  Freedom 
L.S.C.  552). 

"17CFR240.14a-8. 

« 17  CFR  229.801(e). 

■•"  17  CFR  270  24b-2. 

•"Sec  Section  lU.C  of 

*'17CFR23i.l02(a). 


o  the  holders  of  record 
vote  for  an  employee 
he  Commission, 
fofmation  concerning  the 
by  the  rules  and 
lection  14(a)  of  the 
(a))  at  the  time,  where 
a  manner  that  is 
with  the  Commission's 


17CFR240.12b-4. 
p  jrmit  the  return  of 
pvhere  the  request  for  the 
made  at  the  time  of 
return  is  consistent 
nvektors  and  with  the 
Df  Information  Act  (5 


Re  ease  No.  IC-19284. 


That  language  would  be  clarified  under 
the  proposals  by  stating  that  exhibits 
incorporated  by  reference  from  filings 
previously  made  in  paper  (either  before 
becoming  subject  to  mandated 
electronic  filing  requirements  or 
pursuant  to  a  hardship  exemption)  may, 
but  are  not  required  to  be,  refiled  in 
electronic  format.'"^ 

•  Rule  102(e)  of  Regulation  S-T. 
Current  Rule  102(e)  of  Regulation  S-T 
would  be  amended  to  clarify  the 
requirement  that,  after  a  date  three  years 
after  its  phase-in  date,  a  registered 
investment  company  or  business 
development  company  may  incorporate 
by  reference  only-documents  filed 
electronically.  Specifically,  the 
proposals  would  make  it  clear  that  the 
exemption  in  the  rule  for  documents 
filed  in  paper  pursuant  to  a  hardship 
exemption  would  be  applicable  only  if 
any  required  confirming  copy  has  been 
submitted.  The  proposals  would  also 
provide  that  an  exhibit,  filed  in  paper, 
to  Form  N-SAR*''  may  be  incorporated 
by  reference  into  another  Form  N-SAR 
filing. 

•  Rule  302(b)  of  Regulation  S-T.  The 
requirement  to  retain  a  manually  signed 
signature  page  or  other  signature 
authentication  document  would  be 
clarified  to  specifically  require  a  manual 
signature  with  respect  to  each  signatory 
to  the  electronic  filing. 

•  Proposed  Rule  302(c)  of  Regulation 
S-T.  Commission  rules  no  longer  would 
require  manual  signatures  on  the  paper 
copies  of  electronic  filings  required  to 
be  furnished  by  registrants  to  national 
securities  exchanges  and  national 
securities  associations.*" 

•  Proposed  Rules  303(a)(3)  and  (4)  of 
Regulation  S-T.  The  following  would  be 
added  to  the  list  of  documents  which 
may  not  be  incorporated  by  reference, 
consistent  with  other  rule  provisions*** 
and  codifying  current  staff 
interpretations: 

For  a  registered  investment  company 
or  a  business  development  company 
making  electronic  submissions  more 
than  three  years  after  its  phase-in  date, 
a  document  which  has  not  befen  filed  in 
electronic  format,  unless  the  document 
has  been  filed  in  paper  pursuant  to  a 


hardship  exemption  and  any  required 
confirming  copy  has  been  submitted  or 
the  document  is  an  exhibit,  filed  in 
paper,  to  Form  N-SAR,  and  is  being 
incorporated  by  reference  into  another 
Form  N-SAR  filing. 

For  investment  company  filings,  any 
Financial  Data  Schedule  required  under 
Securities  Act  Rule  483.5o 

•  Rule  304(a)  of  Regulation  S-T. 
Descriptions  of  omitted  graphic  and 
image  material  would  be  allowed  to  be 
placed  either  in  the  text  of  an  electronic 
filing  where  the  omission  occurs  or  in 
an  appendix  thereto,  at  the  option  of  the 
filer.  Registrants  no  longer  would  be 
required  to  list  all  omitted  material  in 
an  appendix  to  the  filing.  Descriptions 
could  be  provided  in  narrative  or 
tabular  format,  as  appropriate. 

•  Rule  304(d)  of  Regulation  S-T. 
Electronic  filers  subject  to  the 
requirement  to  furnish  a  stock 
performance  comparison  graph  in  their 
proxy  statements  pursuant  to  Item  402(/) 
of  Regulation  S-K-**'  would  be  required 
to  satisfy  that  obligation  in  their 
electronic  filing  in  the  same  manner  as 
applicable  to  other  types  of  omitted 
charts  or  graphs,  that  is,  by  describing 
the  omitted  performance  graph  by 
presenting  the  graph's  data  points  in 
tabular  form.-''^  The  requirement  to 
furnish  a  paper  copy  of  the  performance 
graph  to  the  Branch  Chief  in  the 
Division  of  Corporation  Finance 
responsible  for  the  review  of  the 
registrant's  filings  would  be  retained,  in 
order  to  allow  the  staff  to  continue 
monitoring  information  as  it  is 
distributed  to  investors.'^  The  current 
option  to  file  the  graph  in  paper  under 
cover  of  Form  SE  **  would  be 
eliminated,  as  it  can  result  in  an 
electronic  presentation  that  is 
incomplete  to  the  reader  without 
reference  to  the  Form  SE. 

•  Proposed  Rule  311(b)  of  Regulation 
S-T.  The  rule  governing  filing  of 
exhibits  in  paper  under  cover  of  Form 
SE  would  be  amended  to  provide  that 
exhibits  to  a  Commission  schedule  filed 
pursuant  to  Section  13  or  14(d)  of  the 
Exchange  Act  55  may  be  filed  in  paper  . 
under  cover  of  Form  SE  where  such 


*•  See  discussion  of  proposed  Rule  311(b)  of 
Regulation  S-T,  below,  for  treatment  of  exhibits  lo 
schedules  filed  pursuant  to  section  13  or  14(d)  of 
the  Exchange  Act  (15  U.S.C.  78(m)  and  (n)(d)). 

'■'17  CFR  274.101. 

*  For  example.  Exchange  Act  Rule  12b-ll  (17 
CFR  240.12b-ll)  requires  that  a  manually  signed 
copy  of  Exchange  Act  reports  be  filed  with  each 
exchange  upon  which  the  registrant's  securities  are 
registered.  This  manual  signature  requirement 
would  be  superseded  by  the  proposed  Regulation 
S-T  requirement  for  electronically  filed  reports. 

♦'See  Rule  102(e)  of  Regulation  S-T  (17  CFR 
232.102(e))  and  proposed  revisions  thereto. 


■"'17  CFR  230.483. 

"17CFR229.402A 

"  See  letter  from  Mauri  L.  Osheroff,  Associate 
Director,  Regulatory  Policy,  Division  of  Corporation 
Finance,  dated  November  16,  1993.  for  an  example 
of  how  the  performance  graph  may  be  presented  in 
tabular  form  in  the  proxy  statement.  This  letter  is 
available  through  the  EDGAR  Bulletin  Board. 

"The  current  requirement  is  found  in  Rule 
304(d)(2)  of  Regulation  S-T  (17  CFR  232.304(d)(2)). 
It  is  proposed  to  be  incorporated  into  paragraph  (d) 
of  that  section. 

"Rule  304(d)(1)  of  Regulation  S-T  (17  CFR 
232.304(d)(1)). 

"  15  U.S.C  7Bm  and  78n(d). 


exhibits  previously  were  filed  in  paper 
(either  before  becoming  subject  to 
mandated  electronic  filing  or  pursuant 
to  a  hardship  exemption)  and  are 
required  to  be  refiled  pursuant  to  the 
schedule's  general  instructions. 
Currently,  such  documents  must  be 
filed  in  electronic  format  along  with  the 
schedule  to  which  they  relate,  absent  a 
hardship  exemption.'*' 

•  Proposed  Rule  311(c)  of  Regulation 
S-T.  Insurance  companies  that  file 
information  included  in  their  annual 
statements  provided  to  state  insurance 
regulators  (i.e.,  Schedules  O  and  P) "  as 
exhibits  to  their  Forms  10-K  would  be 
allowed  to  file  such  documents  in  paper 
under  cover  of  Form  SE  because  of 
difficulties  in  translating  them  into  a 
format  compatible  with  EDGAR.'" 

•  Rule  311(d)  of  Regulation  S-T.  The 
proposed  revisions  would  codify  the 
staffs  interpretation  that  a  Financial 
Data  Schedule  is  not  among  those 
exhibits  to  Form  N-SAR  that  an 
investment  company  may  submit  in 
paper  under  cover  of  Form  SE. 

•  Rules  901(a)  and  902(a)  of 
Regulation  S-T.  A  note  would  be  added 
to  Rules  901  and  902  of  Regulation  S- 
T  to  make  it  clear  that  registrants 
become  subject  to  mandated  electronic 
filing  upon  their  phase-in  date  and  all 
subsequent  filings  must  be  made 
electronically,  even  filings  made  with 
respect  to  transactions  that  commenced 
prior  to,  and  are  in  process,  at  the  time 

a  company  is  phased  in.'**  The  proposed 
note  to  Rule  902(a)  would  clarify  the 
limited  exception  for  definitive  filings 
by  investment  companies  under  Rule 
497  under  the  Securities  Act. 

•  Rule  901(c)(4)  of  Regulation  S-T.  A 
note  would  be  added  to  Rule  901  of 
Regulation  S-T  explaining  that  while 
companies  subject  to  mandated 
electronic  filing  generally  may  choose  to 


**For  example,  where  an  issuer  delivers  its  Form 
10-K  with  its  Schedule  13E-4  (17  CFR  240.l3e-  i 

101)  in  connection  with  its  issuer  tender  offer  ( 

proposal,  the  Form  lO-K  must  be  filed  as  an  exhibit      , 
to  the  schedule,  notwithstanding  the  fact  that  it 
previously  had  been  filed  with  the  Commission.  See     ' 
Item  9  of  Schedule  13E-4.  Under  current  rules,  the 
Form  10-K  would  be  required  lobe  filed  •    " 

electronically  as  an  exhibit,  even  if  it  originally  bad 
been  filed  in  paper.  Under  the  proposed  rules,  the 
exhibit  would  continue  to  be  required,  but  it  could 
be  filed  in  paper  under  cover  of  Form  SE  if  it  ' 

originally  had  been  filed  in  paper. 

"See  Item  60i(b)(28)ofRegulationsS-K  and  S-  ' 

B  (17  CFR  229.601  (b)(28)  and  228.601  (b)(28).  r 

respectively).  t 

"Since  April  1993,  the  staff,  via  delegated  ^ 

authority,  has  granted  requests  for  continuing  c 

hardship  exemptions  for  this  type  of  document  for  a 

a  period  of  one  year  from  the  date  of  the  grant  of  o 

the  exemption.  o 

-"'Of  course,  under  Rule  101(a)(l)(iii)  a  registrant  ^ 
may  file  its  Form  10-K  or  Form  lO-KSB  in  paper 

if  it  is  Ihe  first  document  filed  with  the  Commission  l 
following  its  phase-in  dale. 
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exhibits  previously  were  filed  in  paper 
(either  before  becoming  subject  to 
mandated  electronic  filing  or  pursuant 
to  a  hardship  exemption)  and  are 
required  to  be  refiled  pursuant  to  the 
schedule's  genera!  instructions. 
Currently,  such  documents  must  be 
filed  in  electronic  format  along  with  the 
schedule  to  which  they  relate,  absent  a 
hardship  exemption.'*' 

•  Proposed  Rule  31 1(c)  of  Regulation 
S-T.  Insurance  companies  that  file 
information  included  in  their  annual 
statements  provided  to  state  insurance 

-  regulators  (/.e..  Schedules  O  and  P)"  as 
exhibits  to  their  Forms  10-K  would  be 
allowed  to  file  such  documents  in  paper 
under  cover  of  Form  SE  because  of 
difficulties  in  translating  them  into  a 
format  compatible  with  EDGAR.'^" 

•  Rule  311(d)  of  Regulation  S-T.  The 
proposed  revisions  would  codify  the 
staffs  interpretation  that  a  Financial 
Data  Schedule  is  not  among  those 
exhibits  to  Form  N-SAR  that  an 
investment  company  may  submit  in 
paper  under  cover  of  Form  SE. 

•  Rules  901(a)  and  902(a)  of 
Regulation  S-T.  A  note  would  be  added 
to  Rules  901  and  902  of  Regulation  S- 
T  to  make  it  clear  that  registrants 
become  subject  to  mandated  electronic 
filing  upon  their  phase-in  date  and  all 
subsequent  filings  must  be  made 
electronically,  even  filings  made  with 
respect  to  transactions  that  commenced 
prior  to.  and  are  in  process,  at  the  time 

a  company  is  phased  in.***  The  proposed 
note  to  Rule  902(a)  would  clarify  the 
limited  exception  for  definitive  filings 
by  investment  companies  under  Rule 
497  under  the  Securities  Act. 

•  Rule  901(c)(4)  of  Regulation  S-T.  A 
note  would  be  added  to  Rule  901  of 
Regulation  S-T  explaining  that  while 
companies  subject  to  mandated 
electronic  filing  generally  may  choose  to 


'"For  example,  where  an  issuer  delivers  its  Form 
10-K  with  its  Schedule  13E-4  (17  CFR  240.l3e- 
101)  in  connection  with  its  issuer  tender  offer 
proposal,  the  Form  10-K  must  be  filed  as  an  exhibit 
to  the  schedule,  notwithstanding  the  fact  that  it 
previously  had  been  filed  with  the  Commission.  See 
Item  9  of  Schedule  13E-4.  Under  current  rules,  the 
Form  10-K  would  be  required  to  be  filed 
electronically  as  an  exhibit,  even  if  it  originally  had 
been  filed  in  paper.  Under  the  proposed  rules,  the 
exhibit  would  continue  to  be  required,  but  it  could 
be  filed  in  paper  under  cover  of  Form  SE  if  it 
originally  had  been  filed  in  paper. 

"  See  Item  601  (b)(28)  of  Regulations  S-K  and  S-  " 
B  (17  CFR  229.601  (b)(28)  and  228.601  (b)(28). 
respectively). 

"Since  April  1993,  the  staff,  via  delegated 
authority,  has  granted  requests  for  continuing 
hardship  exemptions  for  this  type  of  document  for 
a  period  of  one  year  from  the  date  of  the  grant  of 
the  exemption. 

"Of  course,  under  Rule  101(a)(l)(iii)  a  registrant 
may  file  its  Form  10-K  or  Form  lO-KSB  in  paper 
if  it  is  the  first  document  filed  with  the  Commission 
following  its  phase-in  dale. 


electronically  file  Schedules  1 30"^  and 
1 3G  * '  with  respect  to  a  paper  fi  ler. 
domestic  electronic  filers  are  restricted 
from  doing  so  with  respect  to  foreign 
private  issuers  because  EDGAR 
currently  requires  an  IRS  tax 
identification  number  to  be  inserted  for 
the  subject  company  as  a  prerequisite  to 
acceptance  of  the  filing.  It  is  anticipated 
that  the  EDGAR  system  will  be  modified 
in  the  future  to  process  such  filings,  but 
until  such  time,  they  must  be  filed  in 
paper. 

•  Rules  901(d)  and  902(g)  of 
Regulation  S-T.  The  statutory 
requirement"  to  furnish  the 
Commission  with  a  paper  copy  of  each 
electronic  filing  for  a  period  of  one  year 
following  a  registrant's  phase-in  date 
would  be  modified  to  require  new 
electronic  filers  to  furnish  to  the 
Commission  one  paper  copy  of  their 
first  electronic  filing  only.'-^  Filers  have 
characterized  the  requirement  as 
burdensome,  and  the  Commission 
believes  the  need  for  a  paper  copy  could 
be  reduced  to  a  minimum.  This  change 
will  be  effected  only  after  the 
Commission  makes  a  finding,  as 
required  by  statute.that  the  EDGAR 
system  is  reliable,  provides  a  suitable 
alternative  to  written  and  printed 
filings,  and  provides  information  as 
effectively  and  efficiently  for  filers, 
users  and  disseminators  as  the  written 
or  printed  counterpart.^^  Comment  also 
is  solicited  on  whether  the  current  due 
date  for  receipt  of  the  paper  copy  (six 
business  days  after  the  electronic  filing 
is  made)  should  be  extended,  for 
example  to  ten  or  15  business  days  after 
the  date  of  electronic  filing. 

•  Rule  902(e)  of  Regulation  S-T.  The 
proposed  amendments  would  clarify  the 
limited  exception,  currently  contained 
in  Rule  902(e)  of  Regulation  S-T*"'  for 
definitive  filings  by  investment 
companies  under  Rule  497  of  the 
Securities  Act,  to  mandated  electronic 
filing. 


'"17CFR240.13d-101. 
'"17CFR24O.13d-102. 

•^  See  Section  35A(d)(3)  of  the  Exchange  Act  (15 
U.S.C.  78//(d)(3)). 

*'The  current  requirement  lo  place  a  legend  on 
the  top  of  the  paper  copy  would  be  modified  and 
retained;  the  rules  also  would  be  modified  to 
require  the  copy  to  be  sent  to  the  Commissions 
Operations  Center  in  Alexandria,  Virginia,«j  is 
currently  the  practice.  If  these  provisions  are 
adopted,  all  filers  that  have  submitted  a  paper  copy 
of  at  least  one  electronic  filing  would  be  relieved 
of  any  obligation  to  furnish  such  copies  after  the 
effective  date  of  the  amendment. 

«See  Exchange  Act  section  35Afd)(3)(B)  (15 
U.S.C.  78//{d)(3)(B)). 

« 17  CFR  232.902(e). 


B.  Changes  to  Item  601  of  Regulations 
S-KandS-B 

The  following  proposals  would 
amend  Item  601  of  Regulations  S-K  and 
S-B,  which  govern  the  submission  of 
exhibits,  including  the  new  Financial 
Data  Schedule. 

•  The  exhibit  tables  of  Regulations  S- 
K  and  S-B  would  be  amended  to 
indicate  that  charter  documents  are  lo 
be  filed  with  quarterly  reports  on  Forms 
lO-Q**  and  lO-QSB*^^  pursuant  to 
paragraph  (b)(3)  of  Regulations  S-K'* 
and  S-B  *9  if  such  documents  had  been 
amended  during  the  reporting  period, 
thereby  refiecting  the  requirements  of 
Item  601(a)(4)  of  Regulations  S-B  and 
S-K.""' 

•  Item  601  of  Regulations  S-K  and  S- 
B  would  be  amended  to  state  that  if  an 
instrument  defining  the  rights  of 
security  holders  is  in  the  form  of  a 
certificate,  the  text  appearing  on  the 
certificate  must  be  reproduced  in  an 
electronic  filing,  together  with  a 
description  of  any  other  graphic  and 
image  material  appearing  on  the 
certificate."" 

•  Item  601(b)(10)  of  Regulations  S-K 
and  S-B  would  be  amended  to  clarify 
that  a  material  contract  that  becomes 
effective  or  that  is  executed  during  the 
reporting  period  reflected  by  an  annual 
or  quarterly  report  must  be  filed  as  an 
e.xhibit  to  the  periodic  report  filed  for 
the  corresponding  period. ^^ 

•  Applications  filed  for  the  purpose 
of  determining  the  eligibility  of  a  person 
designated  as  trustee  for  debt  securities 
registered  under  the  Securities  Act  that 
are  eligible  to  be  issued,  offered,  or  sold 
on  a  delayed  basis  by  or  on  behalf  of  the 
registrant,  pursuant  to  section  305(b)(2) 
of  the  Trust  Indenture  Act.'^  would  be 
required  to  be  filed  separately  in  the 
manner  prescribed  by  the  EDGAR  Filer 
Manual.'*  Currently,  such  filings  must 
be  filed  as  an  exhibit  to  a  post-effective 
amendment  to  the  registration  statement 
to  which  the  application  relates.  This 


**17  CFR  249.308a. 

"17  CFR  249.308b. 

*"  17  CFR  229.601(b)(3). 

*»17  CFR  228.601(b)(3). 

™  1 7  CFR  228.601(a)(4)  and  1 7  CFR  229601  (a)(4). 
Proposed  revisions  to  the  exhibit  table  of  Item  601 
of  Regulations  S-K  and  S-B. 

"Proposed  instruction  to  Item  601(b)(4)  of 
Regulations  S-K  and  S-B  |17  CFR  229601(b)(4)  ard 
17  CFR  228.601(b)(4),  respectively!. 

"Proposed  Instruction  2  to  Item  60l(b)(i0)  to 
Regulations  S-K  and  S-fl  (17  CFR  229.601  (b)(10) 
and  17  CFR  228.601  (b)(10),  respectively). 

"15  U.S.C  77eee(b)(2). 

"Proposed  revision  of  Item  601(b)(25)(ii)  of 
Regulations  S-K  and  S-B  (17  CFR  229.601(b)(25)(ii) 
and  17  CFR  228.601  (b)(25)(ii),  respectively).  A  new, 
electronic  form  type  305B2  will  be  added  in  hiture  " 
EIXJAR  programming  to  accommodate  this  type  ol 
filing. 
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change  is  intended  to  provide  expedited 
processing  of  such  filings,  inasmuch  as 
such  filings  could  becoiiie  automatically 
effective  without  staff  iiitervention,  a 
process  not  available  wikh  post-effective 
amendments.  Of  coursejthe  general 
procedure  requiring  all  pther  trust 
indenture  eligibility  apfllications  on 
Form  T-1  and  T-2  ^^  to  )e  submitted  as 
an  exhibit  to  the  registrc  tion  statement 
would  remain  intact.^ 

•  Item  601  also  woul^  be  amended  to 
clarify  that  earnings  statements  "made 
generally  available"  pursuant  to  §  11(a) 
of  the  Securities  Act^  stiould  be  filed 
as  an  exhibit  to  Exchange  Act  periodic 
reports  only  where  the  statement  was 
made  available  using  methods  other 
than  including  the  infoitnation  in 
another  filing  with  the  (tommission,  as 
provided  by  Securities  Act  Rule.^ 

•  Financial  Data  Schedules  would  not 
be  required  to  be  filed  ii  connection 
with  registration  statem  jnts  on  Form  S- 
8  ^  (for  registration  of  s«  icurities  issued 
pursuant  to  employee  bsnefit  plans), 
since  updated  financial  information  is 
rarely  included  in  such  filings.*"' 

•  A  note  would  be  adped  to  Item 
601(c)  of  Regulations  s4k  and  S-B. 


copy  of  an 
he 


providing  that  the  papei 
electronic  filing  sent  to 
Commission's  Operatioiis  Center  in 
Alexandria.  Virginia  pu  'suant  to  Rule 
901(d)  of  Regulation  S- 
contain  any  Financial  Data  Schedule 
included  in  that  filing,  iiimilarly 
registrants  would  not  b< 
furnish  paper  versions  <  if  their  Financial 
Data  Schedules  with  th(  i  paper  copies 
sent  to  national  securiti  js  exchanges 
and  national  securities  issociations 
pursuant  to  Commissioi  i  rules.*"  Both 
provisions  are  consistei  t  with  the 
Commission's  position, 
the  proposed  note,  that 
the  Schedule  are  not  required  with 
filings  made  in  paper  p  irsuant  to  a 
hardship  exemption  bei  ause  the 
Schedule  merely  refled  >  information 
foiind  elsewhere  in  the 


also  codified  in 
japer  copies  of 


it  is  only  useful  in  elect  'onic  filings."- 


iling,  and  thus.      ^-  Other  Changes 


'M7CFR  269.1  and  17  CFR 

">SeeIlem601(b)(25)(ii)of 
S-B  (17  CFR  229.601(b)(25)(ii 
228  601(b)(25)(ii).  respectiveh 

'^ISU.S.C.  77k(a). 

^  1 7  CFK  230  1 58.  Proposed  revision  of  Item 
601(bl(991(iii)  of  Regulations  K  (17  CFR 
229.601  (b)(99)!iii!)  and  Item  6  )l(bM99)(ii)  of 
Regulation  S-B  (17  CFR  228.6|)l(b)(99)(ii)). 

■"17  CFR  239  16b. 

•*"  Proposed  revision  of  note 
Re^ulalions  S-K  and  S-B.'Th 
to  the  note  adopted  in  connection 
implementation  of  Financial  I  lata 
indicates  that  no  Financial  Da  a 
required  (or  Form  1 1  -K.  See  (  el 

"'  Proposed  note  2  to  paragr  iph 
of  Regulations  S-K  and  S-B. 

■'-  See  n.  287  in  Release  No.  b3-6977. 


However,  comment  is  solicited  as  to 
whether  there  would  be  some  purpose 
served  by  requiring  the  provision  of 
paper  versions  of  the  Financial  Data 
Schedules  to  the  national  securities 
exchanges,  national  securities 
associations,  their  listed  companies  and 
the  public  and  whether  such  a 
requirement  should  be  adopted. 

C.  Changes  to  Securities  Act  Rule  483, 
Form  S-6  and  Investment  Company 
Rule  20a-4 

The  following  proposals  would 
amend  rules  and  forms  under  the 
Securities  and  Investment  Company 
Acts  in  connection  with  Financial  Data 
Schedule  requirements: 

•  A  note  would  be  added  to 
Securities  Act  Rule  483(e)  indicating 
that  paper  copies  of  Financial  Data 
Schedules  are  not  required  to  be 
furnished  to  the  Commission  or  to 
national  securities  exchanges  or 
national  securities  associations."'' 

•  Form  S-6  "*  would  be  amended  to 
make  it  clear  that  a  Financial  Data 
Schedule  is  required  only  upon  the 
filing  of  an  amendment  to  a  registration 
statement  on  that  form. 

•  Investment  Company  Act  Rule  20a- 
4  "^  would  be  amended  to  clarify  that 
the  Financial  Data  Schedule,  required  to 
be  submitted  by  investment  companies 
with  certain  proxy  material,  would  be 
submitted  as  an  exhibit. 

D.  Changes  to  Public  Utility  Act  Rules 
and  Forms 

The  following  proposals  would 
amend  the  Public  Utility  Act  Rules  and 
Forms: 

•  Forms  USB."*  USS."'  and  U-1 «« 
under  the  Public  Utility  Act  would  be 
amended  to  state  that  if  an  instrument 
defining  the  rights  of  security  holders  is 
in  the  form  of  a  certificate,  the  text 
appearing  on  the  certificate  must  be 
reproduced  in  an  electronic  filing.'*'* 


269.2.  respectively, 
legiilalions  S-K  and 
and 
). 


toltem601fc)(l)of 
would  be  a  revision 

with  the 

Schedules,  which 
Schedule  is 
ease  No.  33-7072. 

(c)(1)  of  Item  601 


copies  required  to  be  filed  in  connection 
with  amendments  to  Exchange  Act 
filings  made  in  paper. 

•  An  electronic  filing  provision  of 
Regulation  13D  relating  to  electronic 
amendments  to  Schedules  13D  and  13G 
would  be  amended  to  track  its  parallel 
provision  in  Regulation  S-T." 

•  A  note  to  Exchange  Act  Rule  14a- 
4*2  would  codify  the  Commission's 
position  that  proxy  cards  should  be  filed 
as  appendices  at  the  end  of  proxy 
statements  filed  in  electronic  format, 
and  not  as  separate  documents  within 
the  electronic  submission.^-^  In  a  similar 
vein.  Instruction  3  to  Item  10  of 
Schedule  14A'''*  would  instruct 
electronic  filers  to  file  employee  benefit 
plan  documents  required  to  accompany 
the  proxy  statement  as  appendices  to 
the  proxy  statement.  As  is  currently 
true,  filers  would  not  be  required  to 
deliver  the  plan  documents  to 
shareholders  unless  they  are  a  part  of 
the  proxy  statement. 

•  Technical  revisions  would  be  made 
to  the  cover  pages  of  proxy  and 
information  statements''  to  make  them 
easier  to  understand  and  expedite 
processing.  The  rules  would  be  revised 
to  clarify  that  the  cover  page  is  for  the 
use  of  the  Commission  and  is  not 
required  to  be  distributed  to  security 
holders.'*''  Further,  a  change  would  be 
made  to  Schedule  14A  to  ensure  that  the 
approximate  date  on  which  the  proxy 
statement  and  form  of  proxy  are  first 
sent  or  given  to  security  holders  would 
be  printed  on  the  first  page  of  the  proxy 
statement  sent  to  investors,  and  not  on 
the  cover  sheet.'*'' 

•  The  tender  offer  rules  would  be 
amended  to  clarify  that  tender  offer 
periods  are  tolled  because  of  failure  to 
file  required  documents  in  electronic 
format  only  when  the  bidder  is  required 
to  file  electronically  or.  if  applicable, 
after  it  has  elected  to  do  so  by  filing  the 
Tender  Offer  Statement  in  electronic 
form."" 


Other  proposed  amendments  are 
listed  below. 

•  Exchange  Act  Rule  12b-15*' would 
be  amended  to  specify  the  number  of 


"'Proposed  note  2  to  paragraph  (e)(1)  of 
Securities  Act  Rule  483.  See  proposed  note  2  to 
Item  601(c)  of  Regulations  S-K  and  S-B.  discussed 
above. 

«17CFR  239.16. 

»'17CFR270.20a-4. 

"*  17  CFR  259.5b. 

"'17CFR  259.5s. 

""17  CFR  259.101. 

"* Proposed  Instructions  for  Exhibits  Bio  Forms 
USB  and  USS  and  Instruction  A  to  Instructions  as 
to  Exhibits  to  Form  U-1.  This  proposal  parallels  the 
proposed  changes  to  Item  60l(b)(-))  of  Regulations 
S-K  and  S-B.  discussed  above. 

'«M7CFR240.12b-15. 


♦'  Proposed  revision  of  Exchange  Act  Rule  13d- 
2(c)(17CFR240.13d-2(c)). 

"17CFR240.14a-4. 

•"  See  section  rV.F.5  of  Release  No.  33-6977. 

''M7CFR240.14a-101.  . 

^^  For  example,  a  box  would  be  added  for  Tilers 
of  definitive  material  to  check  if  the  fee  had 
previously  been  paid  with  preliminary  materials 
and  a  reference  to  Investment  Company  Act  Rule 
2Da-l(c)  (17  CFR  270.20a-l)  would  be  added  to  the 
"Payment  of  Filing  Fee"  section.  Schedule  14C 
setting  forth  the  requirements  for  information 
statements,  is  found  at  1 7  CFR  240. 1 4c-101 . 

'"  Proposed  revisions  to  Rule  14a-6(m)  (17  CFR 
240.14a-6(m))  and  Rule  14c-5(h)  (17  CFR  240.14c- 
5(h)). 

"  Proposed  amendment  to  paragraph  (b)  of  Item 
1  of  Schedule  14A. 

•»  Proposed  revision  of  Rule  1 4e-l(e)  (1 7  CFR 
240,1 4e-l(e)).  For  example,  if  the  bidder  is  an 
electronic  filer  and  the  target  company  is  also  an 


•  The  number  of  paper  copies  of 
Form  SE^  (for  use  with  documents 
filed  in  paper  pursuant  to  a  hardship 
exemption  or  other  specified  purposes) 
and  Form  TH  "*'  (used  in  connection 
with  paper  filings  pursuant  to  a 
temporary  hardship  exemption) 
required  to  be  filed  would  be  increased 
from  three  to  four,  to  facilitate 
processing  by  the  staff.  As  currently 
required,  three  paper  copies  of  the 
exhibits  or  other  documents  submitted 
under  cover  of  these  forms  would  be 
required. 

II.  Genera!  Request  for  Comment 

Comment  is  solicited  with  regard  to 
each  proposal  respecting  the  viewpoints 
of  both  the  filers  and  the  users  of 
information  filed  via  EDGAR. 
Commenters  should  address  any 
alternatives  to  these  proposals  they 
deem  appropriate.  Other  suggestions 
relating  to  EDGAR  and  associated  rules 
oul.side  of  these  proposals  will  be 
considered  in  connection  with  the 
Commission's  ongoing  evaluation  of  the 
system.  The  Commission  also  requests 
comment  on  whether  the  proposals,  if 
adopted,  would  have  an  adverse  effect 
on  competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act. 
Comments  will  be  considered  by  the 
Commission  in  complying  with  its 
responsibilities  under  Section  23(a)  of 
the  Exchange  Act.""  Comments  should 
be  addressed  to  Jonathan  G.  Katz, 
Secretan,',  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N\V., 
Washington  DC  20.549,  and  should  refer 
toFileNo.  S7-20-94. 

III.  Common  Mistakes  Made  by  EDGAR 
Filers 

Since  the  adoption  of  the  interim 
rules  in  Februar>'  1993,  the  Commission 
staff  has  been  working  with  electronic 
filers  to  help  them  satisfy  their 


elpclronic  company,  and  the  bidder  files  its  Tender 
Offer  Statement  in  paper  in  violation  of  the 
electronic  filing  rules,  the  lime  periods  will  be 
lolled  with  respect  to  the  tender  offer  uniil  a 
confirming  electronic  ropy  of  the  Staiemeni  is 
submitted.  Where  the  bidder  is  an  electronic  filer 
and  the  target  is  a  paper  filer,  if  the  bidder  elpcis 
to  file  in  paper  under  Rule  goiiclll)  of  Regulation 
S-T  (1-  CFR  232.901(c)(1)).  il  may  do  so  without 
tolling  the  lender  offer  periods^  because  paper  filing 
is  specifically  allowfeu  that  provision.  However,  if 
the  electronic  bidder  elects  to  eleclronicallv  file  its 
Tender  Offer  Statement  with  respect  to  a  paper 
company,  as  permitted  by  Regulation  $-T.  any 
sijbse<juenl  filing  in  paper  by  the  bidder  with    ' 
respect  lo  the  transaction  will  cause  the  tender  offer 
periods  Id  be  tolled  unlil  confirming  electronic 
copies  of  these  documents  are  submitted. 

« 17  CFR  239.64,  249.444.  2.59.603,  269.8,  and 
274.403. 

"»'17  CFR  239.65.  249.447.  259.604.  269.10.  ani 
274.404. 

""  15  use.  78w(ai. 
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•  The  number  of  paper  copies  of 
Form  SE'''  (for  use  with  documents 
filed  in  paper  pursuant  to  a  hardship 
exemption  or  other  specified  purposes) 
and  Form  TH  "*'  (used  in  connection 
with  paper  filings  pursuant  to  a 
temporary  hardship  exemption) 
required  to  be  filed  would  be  increased 
from  three  to  four,  to  facilitate 
processing  by  the  staff.  As  currently 
required,  three  paper  copies  of  the 
exhibits  or  other  documents  submitted 
under  cover  of  these  forms  would  be 
required. 

II.  General  Request  for  Comment 

Comment  is  solicited  with  regard  to 
each  proposal  respecting  the  viewpoints 
of  both  the  filers  and  the  users  of 
information  filed  via  EDGAR. 
Commenters  should  address  any 
alternatives  to  these  proposals  they 
deem  appropriate.  Other  suggestions 
relating  to  EDGAR  and  associated  rules 
outside  of  these  proposals  will  be 
considered  in  connection  with  the 
Commission's  ongoing  evaluation  of  the 
system.  The  Commission  also  requests 
comment  on  whether  the  proposals,  if 
adopted,  would  have  an  adverse  effect 
on  competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act. 
Comments  will  be  considered  by  the 
Commission  in  complying  with  its 
responsibilities  under  Section  23(a)  of 
the  Exchange  Act.""  Comments  should 
be  addressed  to  Jonathan  G.  Katz, 
Secretan,',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington  IX:  20.549,  and  should  refer 
toFileNo.  S7-20-94. 

HI.  Common  Mistakes  Made  by  EDGAR 
Filers 

Since  the  adoption  of  the  interim 
rules  in  February  1993,  the  Commission 
staff  has  been  working  with  electronic 
filers  to  help  them  satisfy  their 


electronic  company,  and  Ihe  bidder  files  iis  Tender 
Offer  Statement  in  paper  in  violation  of  the 
electronic  filing  rules,  the  lime  periods  will  be 
lolled  wiih  respect  to  the  tender  offer  (inlil  a 
confirming  electronic  copy  of  the  Stalimeni  is 
submitted.  Where  ihe  bidder  is  an  electronic  filer 
and  the  target  is  a  paper  filer,  if  the  bidder  elects 
to  file  in  paper  under  Rule  901ic)|l)  of  Regulation 
S-T  (1-  CKR  232.901(c)(1)).  it  mav  do  so  without 
tolling  the  lender  offer  peri0(k.  because  paper  filing 
is  specifically  allowfeu  ihat  provision.  However,  if 
Ihe  electronic  bidder  elects  lo  eleclronicallv  file  its 
Tender  Offer  Statement  with  respect  to  a  paper 
company,  as  permitted  by  Regulation  S-T.  any 
subsequent  filing  in  paper  by  the  bidder  with    ' 
respect  to  the  transaction  will  cause  the  lender  offer 
periods  Id  be  tolled  until  confirming  electronic 
copies  of  these  documents  are  submitted. 

■"ITCFR  239.M,  249.444.  2.S9.603.  269.8,  and 
274.403. 

""M7  CFR  239.65.  249.447.  259.604.  269  10.  ani 
274.404. 

'"'  15  U.S.C.  78w(ai. 


electronic  filing  obligations.  The  staff 
has  identified  a  number  of  items  of 
information  that  have  proven  useful  to 
electronic  filers  and  should  be  conveyed 
to  the  electronic  filing  communitv  at 
large.  To  that  end,  the  staff  has 
compiled  the  following  list  of 
suggestions  to  help  electronic  filers 
avoid  some  of  the  more  common  errors 
associated  with  electronic  filing. 

A.  Review  Documents  in  EDGAR  Format 
and  Use  EIX^ARUnk's  Error  Checking 
Features  Prior  to  Filing 

Filers  should  run  their  filing  through 
EDGARLink's  error  checking  process 
and  review  the  entire  document  after 
conversion  to  electronic  format, 
including  the  information  in  the 
submission  and  document  headers 
before  transmitting  the  filing  to  the 
Commission.  Electronic  filers  thai  plan 
ahead  and  carefully  error  check  and 
proofread  documents  prior  to  filing  will 
generally  have  success  in  making  their 
filings  with  the  Commission.  Some 
examples  of  errors  that  easily  could 
have  been  avoided  by  error  checking 
and  reviewing  the  document  prior  to 
transmission  are: 

1.  Inaccurate  ASCII  conversion 
resulting  in  table  columns  that  do  not 
line  up  correctly; '"•2 

2.  Including  too  many  characters  on  a 
line: 

3.  Failure  to  place  the  text  of  the  filing 
between  the  <TEXT>  and  </TEXT>  tags, 
resulting  in  an  accepted  filing  that 
appears  to  have  no  text  (this  usually 
occurs  when  the  filer  is  not  using 
EDGARLink  to  prepare  the  submission): 

4.  Filing  draft  versions  of  documents 
instead  of  the  final  version,  as  intended; 

.■>.  Including  incorrect  Central  Index 
Key  ("CIK")  ""  and  IRS  identification 
numbers  in  the  submission  header, 
resulting  either  in  the  suspension  of  the 
filing,  or  in  the  case  of  filings  using  a 
subject  company  tagging  scheme,  in  a 
filing  being  accepted  with  the  wrong 
company  being  recorded  as  the  subject 
company.  Filers  that  hold  more  than 


'"'The  EIXiAR  svstem  requires  all  documents  to 
be  prepared  in  ASCII  formal.  ASCII  stands  for 
"American  Standard  Code  for  Information 
Interchange,"  and  represents  letters,  numbers,  blank 
spaces, and  a  limited  number  of  symbols.  When 
properly  translated  to  ASCII,  word  processing  codes 
for  features  such  as  underlining  and  bold- face  are 
removed  and  codes  indicating  indentation  and 
tabbing  are  replaced  by  the  appropriate  number  of 
spaces  on  a  line.  Improperly  translated  tables  will 
not  necessarily  cause  a  filing  to  be  suspended,  but 
if  Ihe  numbers  wriihin  the  column  do  not  appear  in 
their  appropriate  place  within  the  filing.  Ihe 
information  becomes  difficult,  if  not  Impossible,  for 
persons  looking  at  the  filing  to  read  and 
understand. 

""CIK  numbers  are  unique  public  identification 
numbers  assigned  by  the  Commission  to  each  filer, 
filing  agent  and  training  agent. 


one  CIK  and  CIK  Confirmation  Code 
("CCC")  number,  "»*  because  of  affiliates 
that  are  also  subject  to  electronic  filing 
rules  or  because  they  act  as  filing  agents, 
have  sometimes  inadvertently  used  the 
wrong  CIK  and  CCC  numbers  in  a 
submission  header,  thereby  indicating 
that  the  filer  was  someone  other  than 
the  intended  filer,  and  resulting  in  the 
intended  filer  not  having  made  its  filing; 

6.  Using  the  wrong  EDGAR 
submission  type  for  the  intended 
purpose.  For  example,  if  an  Exchange 
Act  reporting  company  marks  the  box 
on  the  cover  of  its  Form  10-K  to 
indicate  that  it  includes  no  disclosure 
relating  to  delinquent  reports  required 
to  be  filed  by  its  insiders  pursuant  to 
Section  16(a)  of  the  Exchange  Act,  '"^ 
the  correct  form  type  is  10-K405,  not 
10-K.  The  latter  form  type  should  be 
used  only  when  the  Item  405  box  is  not 
checked.  '"^ 

B:  Appropriate  Use  ofthe<TEST>  Tog 

Filers  should  ensure  prior  to 
transmission  that  a  document  intended 
to  be  a  live  filing  does  not  include  a 
<TEST>  tag  in  the  submission  header 
and  that  the  transmission  is  being  done 
in  a  live  transmission  session.  If  a 
document  intended  to  be  an  official 
filing  with  the  Commission  is  actually 
sent  as  a  test,  it  will  be  treated  as  though 
no  filing  were  made.  The  filing  will  not 
appear  on  the  Commission's  records  and 
it-*\ill  not  be  disseminated  to  the  public. 
Conversely,  if  a  submission  intended  to 
be  a  test  is  not  transmitted  during  a  test  . 
session  or  does  not  include  a  <TEST> 
tag  in  the  header  in  a  live  transmission 
session,  the  test  document  will  be 
considered  an  official  filing  and  will  be 
disseminated  to  the  public,  usually  in  a 
matter  of  minutes.  While  testing  is 
encouraged,  so  is  extra  caution  to  ensure 
that  the  result  intended  is  the  result 
achieved. 

C.  Appropriate  Use  of  the 
<CONFIRXaMG-COPY>  Tag 

Confirming  electronic  copies  of  filings 
made  in  paper  are  required  in  three 
instances.  First,  if  a  filing  is  made  in 
paper  pursuant  to  a  temporary  hardship 
exemption  pursuant  to  Rule  201  of 
Regulation  S-T,i"7  a  copy  of  the  paper 
filing  must  be  submitted  in  electronic 
lormat  within  six  business  days. 


'"^CCC  numbers  are  identification  codes  cho.>-en 
by  the  electronic  filer  and  known  by  the  EDCAR 
system  which  are  matched  against  the  filer's  QK 
number  10  identify  the  filing  a«  one  authorized  by 
ihe  filer. 

""ISU.S.C.  78p(a). 

"*  1O-K40S  is  a  new  form  type  found  in  the 
EDGAR  Filer  Manual,  adopted  in  Release  No.  33- 
7073  (July  8,  1994). 

""17  CFR  232.201. 
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Second,  if  a  filing  is 
violation  of  the 
requirements,  a  con 
copy  of  that  Bling  mu^t 
EDGAR  database  in 
sanctions  imposed  as 
electronic  Hling 
confirming  copies  m 
a  continuing  hardshi 
been  granted  to  allow 
in  paper  upon  the 
followed  up 
specified  period  of  ti 
copies  are  not  official 
are  copies  of  official 
made  in  paper.  Some 
inadvertently  inclu 
<CONFTRMl'NG-COPt 
intended  to  be  an  offi 
failed  to  notice  or 
significance  of  the 
acceptance  message 
was  received  as  a  con 
copy.  At  a  later  time, 
the  fact  that  the  Qsmi^i 
do  not  reflect  their  fil 
document.  The  only 
action  is  to  refile  the 
official  fihng. 

D  Timing  Considerat  ons 

1.  Filing  Fees 

Filers  should  follov ' 
guidelines  on  how  to 
to  the  Commission's 
Bank  in  Pittsburgh, 
including  the  provisi 
filer's  filing  fee  accouht 
accompany  the  paym  ;nt 
particularly  important 
■good  money"  filings  that 
confirmation  of  the 
automatic  acceptance 
system,  e.g.,  Securiti 
statements.  Filers  a 
ahead  and  follow  up 
their  wire  transfer 
their  banks,  to  ensure 
sent  as  instructed.  EE  GAR 
a  fee  that  has  not  reacyied 
because  a  bank  has 
to  the  Commission's 
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'""  Registrants  who  file 
vioUlion  of  the  el«ctronic 
eligibilitv  to  use  Forms  S-2 
(17  CFR  238.13).  S-8.  F-2 
3(17CFR239.33).  Inaddit 
violation  of  the  electronic 
incorporated  by  reference  i 
in  certain  circumstances,  ti 
be  toiled  until  the  electron 
been  cured.  See  generally  t 
ot  Rule  101  of  Regulation 

•"SeeRuleZOZfdlof 
232.302(d)). 

""See  Rule  3a  01  the 
other  procsdures  (17  CFR 
Filing  Fee«  Account  Syslen  i 
bv  the  Commission's  Offic« 
l.-.form<iiion  Services. 
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uments  in  paper  in 
ing  rules  lose  their 
(17  CFR  239.12).  S-3 
7  CFR  239.32)  and  F- 
i  on,  documents  filed  in 
ing  rules  may  not  be 
ito  other  filings.  Finally, 
der  offer  periods  will 
filing  violation  has 
I  le  note  to  paragraph  (al 
(17  CFR  232.101(a)). 
Reflation  S-T  (17  CFR 

CoiAmission's  informal  and 
2|)2.3a).  See  a/so  the 
Handbook,  published 
of  Filings  and 


the  wire  transfer  process  took  longer 
than  anticipated. 

2.  Last  Minute  Filing 

Filers  should  avoid  waiting  until  late 
in  the  day  on  which  a  filing  must  be 
made  before  attempting  to  commence  an 
electronic  transmission  of  the  filing. 
Even  if  the  submission  has  no  errors 
that  would  cause  its  suspension,  delay 
until  shortly  before  5:30  p.m.  on  the 
desired  filing  date  may  result  in  missing 
that  filing  date. ' ' '  Before  a  direct 
transmission  begins  using  EDGARLink. 
the  submission  file  is  compressed 
(which  takes  an  average  of  about  one 
minute  for  3  40-80  page  document  if  the 
filer  is  using  n  personal  computer  with 
a  386  processing  chip),  a  dial-up  and 
handshake  with  the  EDGAR  host  system 
occurs,  and  an  EDGARLink  verification 
protocol  must  be  completed.  Further, 
the  time  assigned  to  the  receipt  of  the 
first  b>1e  of  information  fi-om  the 
submission  is  established  by  EDGAR's 
clock,  not  the  internal  clock  of  the  filer's 
computer.  For  the  foregoing  reasons, 
there  can  be  no  assurance  that  the  filing 
will  receive  that  day's  filing  date  if  a 
filer  delays  transmission  until  minutes 
before  5:30  p.m. 

3.  Adjustments  to  Filing  Dates 

Rule  13(b)  of  Regulation  S-T  allows 
electronic  filers  to  request  an 
adjustment  to  a  filing  date  for  an 
electronic  filing  if  the  filer,  in  good 
faith,  attempts  to  file  a  document  in  a 
timely  manner  but  the  filing  is  delayed 
due  to  technical  difficuhies  beyond  the 
electronic  filer's  control."^  This  may 
occur  when  a  filing  is  delayed  beyond 
its  due  date  because  of  technical 
problems,  or  a  filing  is  made  but 
contains  errors  causing  its  suspension. 

It  is  not  the  staff's  policy  to  grant 
filing  date  adjustments  for  Securities 
Act  registration  statements  or  other 
transactional  filings,  since  shareholders' 
rights  may  be  affected. '^^  In  contrast, 
reasonable  requests  for  an  adjustment  to 
the  filing  date  of  an  Exchange  Act  report 
will  be  granted  if  the  filing  is  made  (or 
re-submitted)  promptly.  However,  filers 
have  an  obligation  to  confirm  the  status 
of  their  filings  and  must  read  the  related 
acceptance  or  suspension  messages 
carefully  to  determine  if  the  filing  was 


"|Rulel3(aM2)ofRegulationS-T(17CFR 
232.13(a)(2))  provides  that  where  a  direct 
transmission  of  a  filing  commences  on  or  before 
5:30  p.m..  the  filing  will  receive  that  day's  filing 
dale  i  f  all  of  the  conditions  of  acceptance  are 
satisfied,  even  if  acceptance  processing  is  not 
complete  until  after  5:30  p.m.  If  a  direct 
transmission  of  a  filing  is  commenced  ^fter  5:30 
p.m..  the  filing  will  receive  the  next  day's  filing 
dale. 

"•'17  CFR  232.13(b). 

'"See  Section  ni.E.4  of  Release  No.  33-6977. 


successfully  made.  For  example,  if  a 
filing  inadvertently  was  submitted  as  a 
test  or  a  confirming  electronic  copy,  and 
was  therefore  not  considered  an  official 
filing,  a  new  filing  must  be  made 
immediately  and  the  staff  must  be 
notified,  if  the  second  transmission  was 
after  the  due  date  of  the  filing  and  an 
adjustment  is  desired.  It  is  not  the 
policy  of  the  staff  to  grant  adjustments 
backdating  a  filing  over  an  extended 
period  of  time. " 

IV,  Cost-Benefit  Analysis 

To  assist  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  proposed  changes 
contained  in  this  release,  commenters 
are  requested  to  provide  their  views  and 
data  relating  to  any  costs  and  benefits 
associated  with  these  proposals.  It  is 
anticipated  that  these  proposals  will  not 
affect  significantly  the  costs  and 
burdens  associated  with  filing 
requirements  generally,  or  specifically 
with  respect  to  electronic  filing. 

V.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

An  initial  regulatory  flexibility 
analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603 
concerning  the  proposed  amendments. 
The  analysis  notes  that  the  amendments 
are  to  make  minor  revisions  to  the  rules 
implementing  the  EDGAR  .system. 

As  discussed  more  fully  in  the 
analysis,  the  proposals  would  affect 
persons  that  are  small  entities,  as 
defined  by  the  Commission's  rules.  It  is 
not  expected  that  increased  reporting, 
recordkeeping  and  compliance  burdens 
would  result  from  the  changes.  The 
analysis  also  indicates  that  there  are  no 
current  federal  rules  that  duplicate, 
overlap  orconfiict  with  the  electronic 
filing  requirements  to  be  amended. 

As  stated  in  the  analysis,  several 
possible  significant  alternatives  to  the 
proposals  were  considered,  including, 
among  others,  establishing  different 
compliance  or  reporting  requirements 
for  small  entities  or  exempting  them 
from  all  or  part  of  the  proposed 
requirements.  As  discussed  more  fully 
in  the  analysis,  the  nature  of  these 
amendments  do  not  lend  themselves  to 
separate  treatment,  nor  would  they 
impose  additional  burdens  on  small 
business  issuers. 

Written  comments  are  encouraged 
with  respect  to  any  aspect  of  the 
analysis.  Such  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis  if 
the  proposed  amendments  are  adopted. 
A  copy  of  the  analysis  may  be  obtained 
bjTcontacting  James  R.  Budge.  Office  of 
Disclosure  Policy.  Division  of 


Corporation  Finance,  Mail  Stop  3-12, 
450  Fifth  Street,  NW..  Washington,  DC 
20549. 

VI.  Statutory  Basis 

The  foregoing  amendments  are 
proposed  pursuant  to  sections  6,  7,  8, 10 
and  19(a)  of  the  Securities  Act,  se«;t)ons 
3, 12, 13, 14. 15(d).  23(a)  and  35A  of  the 
Exchange  Act,  sections  3,  5, 6,  7, 10, 12, 
13, 14,  17  and  20  of  the  Public  Utility 
Act,  section  319  of  the  Trust  Indenture 
Act.and  sections  8,  30, 31  and  .38  of  the 
Investment  Company  Act. 

List  of  Subjects  in  1 7  CFR  Parts  228, 
229,  230.  232,  239,  240,  249,  250,  259, 
260  and  270 

Accountants,  Confidential  business 
information.  Investment  companies. 
Reporting  and  recordkeeping 
requirements.  Securities,  Utilities. 

Text  of  the  Proposed  Amendments 

In  accordance  with  the  foregoing,  it  is 
proposed  that  title  17,  chapter  II  of  the 
Code  of  Federal  Regulations  be 
amended  as  follows:  r 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Autttority:  15  U.S.C  77e.  77f.  77g,  77h.  77j, 
77k,  77s,  77aa(25).  77aa(26),  77ddd,  77eee. 
77ggg,  77hbh,  77jjj,  77nnn,  77sss,  78/.  78m. 
78n,  78o.  78w,  78//.  80a-8,  80»-29,  8O»-30. 
80a-37,  80b-l  1,  unless  otherwise  noted. 

2.  By  amending  §  228.601  in  the 
exhibit  table,  by  adding  an  "x" 
corresponding  to  exhibits  (3)|i)  and  |ii) 
under  the  caption  "10-QSB"  and 
removing  the  "x'.'  corresponding  to 
exhibit  (27)  under  the  caption  "SS,"  by 
adding  an  instruction  following 
paragraph  (b)(4)(iii),  redesignating  the 
Instruction  to  Item  601(b)(10)  as 
Instruction  1  and  adding  Instruction  2, 
revising  the  second  sentence  of 
paragraph  (b)(25)(ii),  revising  paragraph 
(b)(28)(iv),  revising  paragraph  (b)(99)(ii), 
revising  the  note  to  paragraph  (cKl)(ii). 
redesignating  the  note  following 
paragraph  (cT(l)(vi)  as  Note  1  and 
adding  Note  2,  to  read  as  follows: 

§22a.601    (ttem  601)  Exhibits. 

•  •         •         •         • 

(b)*   •   • 

(4)  Instruments  defining  the  rights  of 

seairity  holders,  including  indentures. 

•  •  • 

(iji)»    *   •  I 

instruction  for  electronic  filings,.  If  the 
instrument  defining  the  rights  of  security 
holders  is  in  the  form  of  a  certificate,  the  text 
appparing  on  the  certificate  shall  be 
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Corporation  Finance.  Mail  Stop  3-12, 
450  Fifth  Street,  NW..  Washington,  DC 
20549. 

VI.  Statutory  Basis 

The  foregoing  amendments  arv 
proposed  pursuant  to  sections  6,  7,  8, 10 
and  19(a)  of  the  Securities  Act,  se«,tions 
3, 12. 13. 14, 15(d),  23(a)  and  35A  of  the 
Exchange  Act,  sections  3,  5, 6,  7, 10, 12, 
13, 14,  17  and  20  of  the  Public  Utility 
Act,  section  319  of  the  Trust  Indenture 
Act,  and  sections  8,  30, 31  and  38  of  the 
Investment  Company  Act. 

List  of  Subjects  in  1 7  CFR  Parts  228, 
229,  230.  232,  239,  240,  249,  250,  259. 
260  and  270 

Accountants,  Confidential  business 
information.  Investment  companies, 
Reporting  and  recordkeepii^ 
requirenients.  Securities,  Utilities. 

Text  of  the  Proposed  Amendtnents 

In  accordance  with  the  foregoing,  it  is 
proposed  that  title  17,  chapter  II  of  the 
Code  of  Federal  Regulations  be 
amended  as  follows:  i 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follous: 

Authority:  15  U.S.C  77e.  77f,  77g,  77h,  77j, 
77k,  77s,  77aa(25),  77aa(26),  77ddd,  77eee. 
77g8g.  77hhh,  77|jj,  77nnn,  77sss,  78/,  78m, 
78n,  78o,  78w,  78//.  80a-8,  80a-29,  80a-30, 
80a-37,  80b-l  1 ,  unless  otherwise  noted. 

2.  By  amending  §  228.601  in  the 
exhibit  table,  by  adding  an  *'x" 
ixjrresponding  to  exhibits  (3)|i)  and  (ii) 
under  the  caption  "10-QSB"  and 
removing  the  "x"  corresponding  to 
exhibit  (27)  under  the  caption  "S-fl,"  by 
adding  an  instruction  following 
paragraph  (b)(4)(iii),  redesignating  the 
Instruction  to  Item  601(b)(10)  as 
Instruction  1  and  adding  Instruction  2, 
revising  the  second  sentence  of 
paragraph  (b)(25)(ii),  revising  paragraph 
(h)(28)(iv),  revising  paragraph  (b)(99)(ii), 
revising  the  note  to  paragraph  (cUl)(ii). 
redesignating  the  note  following 
paragraph  (c)(l)(vi)  as  Note  1  and 
adciing  Note  2,  to  read  as  foflows: 

§228.601    (ttem  601)  Exhibits.  I 

•         •         •         •         • 

(b)*   •   • 

(4)  Instruments  defining  the  rights  of 

aeairity  holders,  including  indentures. 

»  *   » 

(iii)*   •   • 

Instruction  for  electronic  filings.  If  the 
instrument  deHning  the  rights  of  security 
holders  is  in  the  form  of  a  certificate,  the  text 
appearing  on  the  certificate  shall  be 


reproduced  in  an  electronic  filing  together 
with  a  description  of  any  other  graphic  and 
image  material  appearing  on  the  certificate. 
us  provided  in  Rule  304  of  Regulation  .S-T 
(§  232.304  of  this  chapter). 
*         •         »         •         • 

(10)  Material  Contracts,  (i)  *   •   * 

Instruction  J  to  Item  eoKbXw).  •  •  • 
Instruction  2  to  Item  eotlhllJO).  If  a 
material  contract  is  executed  or  becomes 
effective  during  the  reporting  period  reflpcted 
by  a  Form  10-QSB  or  Form  10-KSB,  it  shall 
be  filed  as  an  exhibit  to  the  Form  tO-QSB  or 
Form  tO-KSB  filed  for  the  corresponding 
period.  See  paragraph  (a)(3)  of  this  Item. 

(25)  Statement  of  eligibility  of  tnistee. 

■  *        •        •        •        • 

(ii)  *  *  •  Rather,  such  statements 
must  be  submitted  as  exhibits  in  the 
.same  electronic  submission  as  the 
registration  statement  to  which  they 
relate,  or  in  an  amendment  thereto, 
except  that  electronic  filers  that  rely  on 
Trust  Indenture  Act  Section  305(b)(2) 
for  determining  the  eligibility  of  the 
trustee  under  indentures  for  se«:urities 
to  be  issued,  offered  or  sold  on  a 
delayed  basis  by  or  on  behalf  of  the 
registrant  shall  file  such  statements 
separately  in  the  manner  prescribed  by 
^260.5b-l  through  §260.5b-3  of  this 
chapter  and  by  the  EDGAR  Filer 
Manual. 
»        *        *        *        • 

(28)  Information  from  reports 
furnished  to  state  insurance  regulatory 
authorities.  *  •  • 

(iv)  If  ending  reserves  in  paragraphs 
(b)(28)(ii)(A)  and  (b)(28)(ii)(B)  of  this 
Item  or  the  proportionate  share  of  the 
small  business  issuer  and  its  other 
subsidiaries  in  paragraph  (b)(28)(ii)(C) 
of  this  Item  are  less  that  5%  of  the  total 
ending  reserves  in  paragraphs 
|b)(28)(ii)(A)  and  (b)(28)(ii)(B)  of  this 
Item,  and  the  proportionate  share  of 
(b)(28)(ii)(C)  of  this  Item,  small  business 
issuers  may  omit  that  category  and  note 
that  fact.  If  the  amount  of  the  reserves 
attributable  to  fifty  percent-or-less- 
owned  equity  investees  that  file  this 
information  as  companies  in  their  own 
right  exceeds  95%  of  the  total  in 
paragraph  (b)(28)(ii)(C)  of  this  Item, 
small  business  issuers  do  not  need  to 
provide  reserves  information  for  the 
other  fifty  percent-or-less-owned  equity 
investees. 


(99)  Additional  Exhibits 


registration  statement,  and  if  such 
earnings  statement  is  made  available  by 
"other  methods"  than  those  specified  in 
paragraphs  (a)  or  (b)  of  §  230.158  of  this 
chapter,  it  must  be  filed  as  an  exhibit  to 
the  Form  10-QSB  or  the  Form  10-KSB, 
as  appropriate,  covering  the  period  in 
which  the  earnings  statement  was 
released, 
(c)  Financial  Data  Schedule— {1 ) 

«      «      « 

(ii)*   '   • 

.Note;  Financial  Data  .Schedules  are  mit 
required  in  connection  with  n^stration 
statements  on  Form  S-8  (§  239.16b  of  ibis 
chapter)  or  annual  reports  on  Form  ll-K 
(§249.311  of  this  chapter),  for  employee 
stock  purchase,  savings  and  similar  plans 
*         •  •         •         * 

(vi)  *    •    • 

Nolel:*   •   * 

Note  2:  Paper  copies  of  the  Financial  Data 
.Schedule  are  not  required  to  be  furnished 
with  the  paper  copy  sent  to  the  Commission's 
Operations  Center  in  Alexandria.  Virginia 
pursuant  to  Rule  901(d)  of  Regulation  S-T 
(§  232.901(d)  of  this  chapter),  or  with  the 
paper  copies  of  filings  required  by  the 
Commission  rules  to  be  furnished  to  the 
national  securities  exchange  or  national 
securities  association  upon  which  the 
registrant's  securities  are  listed.  Similarly,  no 
paper  copy  of  a  Financial  Data  Schedule  is 
required  with  filings  made  in  paper  pursuant 
to  a  hardship  exemption;  however,  any 
required  electronic  confirming  copy  of  such 
filing  should  be  accompanied  by  a  Financial 
Data  Schedule,  where  appropriate  pursuant 
to  paragraph  (c)l1  )(ii)  of  this  section. 


PART  229— STANDARD 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  THE  SECURITTES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934  AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  197S- 
REGULATION  S-K 

3.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77e,  77f.  77g.  77h,  77), 
I7k,  77s.  77aa(25).  77aa(26),  77ddd,  77oee. 
77ggg,  77hbh,  77iii.  77ijj.  77nnn.  778ss.  78c, 
78i,  78j,  78/,  78m,  78n.  78o.  78w,  78/,1d).  79.V 
79n,  79f,  80a-8,  80a-29.  80a-3O,  80a-37. 
80b-11,  unless  otherwise  noted. 


(ii)  If  pursuant  to  Section  11(a)  of  the 
Securities  Act  (15  U.S.C.  77k(a))  an 
issuer  malies  generally  available  to  its 
security  holders  an  earnings  statement 
coverings  period  of  at  least  12  ntonths 
beginning  after  the  effective  date  of  the 


4.  By  amending  §  229.601  in  the 
exhibit  table,  by  adding  an  "x" 
corresponding  to  exhibits  (3)|i)  and  (ii) 
under  the  caption  "10-Q"  and  removing 
the  "x"  corresponding  to  exhibit  (27) 
under  the  caption  "S-fl",  by  designating 
the  current  instruction  at  the  end  of 
paragraph  (b)(4)  as  Instruction  1  and 
adding  Instruction  2,  designating  the 
current  instruction  at  the  end  of 
paragraph  (b)(10)  as  Instruction  1  and 
adding  Instruction  2,  revising  the 
se<;ond  .sentence  of  paragraph  (b)(25)(ii). 
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by  revising  paragraph  (b)(99)(iii), 
revising  the  note  to  paragraph  (c)(l)(ii), 
redesignating  the  note  following 
paragraph  (c)(l)(vi)  i  is  Note  1  and 
adding  Note  2  thereiifler,  adding  a  ")" 
before  the  f>eriod  at  ihe  end  of 
paragraph  (c)(3)(ii),  o  read  as  follows: 

§229.601    (Item  601)  Exhibits. 

•  •         •         •         *    . 

(4)  Instruments  d(  fining  the  rights  of 

security  holders,  inc  luding  indentures. 

•  *        *        •        • 

Instruction  1.  *  *  ' 

Instruction  2  (for  ele  :tronic  filings).  If  the 
instrument  defining  th  j  rights  of  security 
holders  is  in  the  form  ( f  a  certificate,  the  text 
appearing  on  the  certii  cate  shall  be 
reproduced  in  an  elect  onic  filing  together 
with  a  description  of  a  ly  other  graphic  and 
image  material  appear!  ng  on  the  certificate, 
as  provided  in  Rule  30 1  of  Regulation  S-T 
(§232.304  of  this  chap  er). 

•  *         *         *         *    , 

{\0)  Material  Com  racts.[i)*   *   * 

Instruction  I.  *   *   * 

Instruction  2.  If  a  ms  terial  contract  is 
executed  or  becomes  e  fective  during  the 
reporting  pieriod  refiec  ed  by  a  Form  lO-Qor 
Form  10-K.  it  shall  be  filed  as  an  exhibit  to 
the  Form  10-Q  or  Forr  1 10-K  filed  for  the 
corresponding  period.  See  paragraph  (a)(4)  of 
this  Hem. 

(25)  Statement  of  eligibility  of  trustee. 

•  •        »        »        • 

[ii]  Electronic  filir  gs.  *  *  *  Rather, 
such  statements  mui  ;t  be  submitted  as 
exhibits  in  the  same  electronic 
submission  as  the  re  ^istration  statement 
to  which  they  relate  or  in  an 
amendment  thereto,  except  that 
electronic  filers  that  rely  on  Trust 
Indenture  Act  Sectic  n  305(b)(2)  for 
determining  the  elig  bility  of  the  trustee 
under  indentures  foi  securities  to  be 
issued,  o^ered  or  so  d  on  a  delayed 
basis  by  or  on  behal  of  the  registrant 
shall  file  such  stater lents  separately  in 
the  manner  prescribsd  by  §  260.5b-l 
through  §  260.5b-3  (»f  this  chapter  and 
by  the  EDGAR  Filer  Vlanual. 

•  •        •        *        » 

(99)  Additional  Ei  hibits 

•  •        •         «         * 

(ill)  If  pursuant  to  Section  11(a)  of  the 
Securities  Act  (15  U  S.C.  77k(a))  an 
issuer  makes  genera  ly  available  to  its 
security  holders  an  (  amings  statement 
covering  a  period  ofjat  least  12  months 
beginning  after  the  Effective  date  of  the 
registration  statement,  and  if  such 
earnings  statement  i  >  made  available  by 
"other  methods"  than  those  specified  in 
paragraphs  (a)  or  (b)  of  §  230.158  of  this 
chapter,  it  must  be  f  led  as  an  exhibit  to 
the  Form  10-Q  or  th  b  Form  10-K,  as 
appropriate,  coverin ;  the  period  in 


which  the  earnings  statement  was 
released. 

(c)  Financial  Data  Schedule — (1) 

»  *  * 

(ii)*   *  • 

Note:  Financial  Data  Schedules  are  not 
required  in  connection  with  registration 
statements  on  Form  S-8  (§  239.16b  of  this 
chapter)  or  annual  reports  on  Form  11-K 
(§  249.3^11  of  this  chapter),  for  employee 
stock  purchase,  savfngs  and  similar  plans. 
*         *         *         *         * 

(iv)*  •  * 

Note  1:  *   *   * 

Note  2:  PapcT  copies  of  the  Financial  Data 
Schedule  are  not  required  to  be  furnished 
with  the  paper  copy  sent  to  the  Commission's 
Operations  Center  in  Alexandria,  Virginia 
pursuant  to  Rule  901(d)  of  Regulation  S-T 
(§  232.901(d)  of  this  chapter),  or  with  the 
paper  copies  of  filings  required  by  the 
Commission  rules  to  be  furnished  to  the 
national  securities  exchange  or  national 
securities  association  upon  which  the 
-registrant's  securities  are  listed.  Similarly,  no 
paper  copy  of  a  Financial  Data  Schedule  is 
required  with  filings  made  in  paper  pursuant 
to  a  hardship  exemption;  however,  any 
required  electronic  confirming  copy  of  such 
filing  should  be  accompanied  by  a  Financial 
Data  Schedule,  where  appropriate  pursuant 
to  paragraph  (c)(l)(ii)  of  this  section. 


PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

5.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g,  77h,  77j, 
77s,  77SSS.  78c.  78/.  78m.  78n,  79o,  78w. 
78//(d),  79t,  80a-8,  80a-29,  80a-30,  and  80a- 
37,  unless  otherwise  notec. 


§230.405    [Amended] 

6.  By  amending  §  230.405  by  revising 
the  term  "Graphic  communications"  to 
read  "Graphic  communication"  each 
time  it  appears  in  that  definition. 

7.  By  amending  §  230.483  by 
redesignating  the  note  following 
paragraph  (e)(l)(iv)  as  Note  1  and 
adding  Note  2  thereafter  to  read  as 
follows: 

§  230.483    Exhibits  for  Certain  Registration 
Statements,  Financial  Data  Schedule. 

*  4  *  *  * 

(e)  Financial  Data  Schedule. 
(1)  General. 

»        »        •        »        * 

(iv)  *   *  • 

Note  1:  *   •   • 

Note  2:  Paper  copies  of  the  Financial  Data 
Schedule  are  not  required  to  be  furnished 
with  the  paper  copy  sent  to  the  Conmiission's 
Operations  Center  in  Alexandria,  Virginia 
pursuant  to  Rule  902(g)  of  Regulation  S-T 
(§  232.902(g)  of  this  chapter),  or  with  the 


paper  copies  of  filings  required  by  the 
Commission  rules  to  be  furnished  to  the 
national  securities  exchange  or  national 
securities  association  u(>on  which  the 
registrant's  securities  are  listed.  Similarly,  no 
paper  copy  of  a  Financial  Data  Schedule  is  - 
required  with  filings  made  in  paper  pursuant 
to  a  hardship  exemption;  however,  any 
required  electronic  confirming  copy  of  such 
filing  should  be  accompanied  by  a  Financial 
Data  Schedule,  where  required  by  the 
applicable  form. 


§230.488    [Amended] 

8.  By  amending  §  230.488  by 
removing  paragraph  (c)(2)  and  by 
redesignating  paragraph  (c)(1)  as 
paragraph  (c). 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

9.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C  77f,  77g,'77h,  77j, 
77s(a).  77sss(a),  78c(b),  78/,  78m,  78n,  78o(d). 
78w(a).  78//(d),  79t(a),  80a-8.  80a-29,  80a-30 
and  80a-37. 

10.  By  amending  §  232.12  by  adding 

a  sentence  at  the  end  of  paragraph  (b)  to 
read  as  follows: 

§  232.12    Business  hours  of  the 
Commission. 

***** 

(b)  *  *  *  Submissions  on  magnetic 
tape  or  diskette  may  be  filed  either  at 
the  address  indicated  in  paragraph  (a)  of 
this  section,  or  at  the  Commission's 
Operations  Center,  6432  General  Green 
Way,  Alexandria,  VA  22312-2413. 
*        *        •        •        • 

11.  By  amending  §  232.13  by  adding 
paragraph  (d)  following  the  note,  to  read 
as  follows: 


§232.13 
date. 


Date  of  filing;  adjustment  of  filing 


(d)  Where  the  Commission's  rules, 
schedules  and  forms  provide  that  a 
document  may  be  "mailed  for  filing 
with  the  Commission"  at  the  same  time 
it  is  published,  furnished,  sent  or  given 
to  security  holders  or  others,  an 
electronic  filer  may  file  the  document 
with  the  Commission  electronically 
before  or  on  the  date  the  document  is 
published,  furnished,  sent  or  given,  or  if 
such  publication  or  distribution  does 
not  occur  on  a  business  day  of  the 
Commission,  as  soon  as  practicable  on 
the  next  business  day.  Any  associated 
time  periods  shall  be  calculated  on  the 
basis  of  the  publication  or  distribution 
date  (as  applicable),  and  not  on  the  basis 
of  the  date  of  filing. 

12.  By  amending  §232.101  by  revising 
paragraphs  (a)(l)(i),  (a)(l){iii),  (c)(2). 


(c)(3),  (c)(8),  and  (c)(10).  by  revising  Ae 
heading  of  paragraph  (c),  by  removing 
the  word  ""and"  following  the  semicolon 
in  paragraph  (c)(16),  and  by  adding 
paragraphs  (b)(3).  (b)(4),  (b)(5),  (c)(l8). 
(c)(19),  (c)(20y,  and  (c)(2i),  to  read  as 
follows: 

§232.101    Mandated  electronic 
submissions  and  exceptions. 

(a)  Mandated  electronic  subniissions. 
(D*   *  * 

(i)  Registration  statements  and    , 
prospectuses  filed  pursuant  to  the 
Securities  Act  (15  U.S.C.  77a,  et  seg^  or 
registration  statements  filed  pursuant  to 
Sections  12(b)  or  12(g)  of  the  Exchange 
ActdSU.S.C  78y(b)or(gj); 
■•        •        •  -      •        * 

(iii)  Statements,  reports  and  st;hedules 
filed  with  the  Commission  pursuant  to 
Sections  13, 14,  or  15(d)  of  the  Exchange 
Act  (15  U.S.C.  78m,  n,  and  o(d)),  except 
Form  13F  (§249.325  of  this  chapter), 
provided  that  if  a  registrant's  first 
mandated  electronic  filing  would  be  an 
annual  report  on  Form  10-K  (§  249.310 
of  this  chapter)  or  Form  10-KSB 
(§  249.310b  of  this  chapter)  such  aaoual 
report  may,  at  the  option  of  the 
registrant,  be  submitted  in  paper  fonnat; 
»        *        »        •     -  •      I     "•- 

(b)*  *  • 

(3)  Form  11-K  (§249.311  of  this 
chapter),  if  financial  stateihcnts  and 
schedules 4)repared  in  accordance  with 
the  requirements  of  ERISA  are  filed 
pursuant  to  InslruLCtion  4  of  that  form. 
Registrants  who  satisfy  their  Form  11- 
K  filing  obligations  by  filing 
amendments  to  Forms  10-K  or  10-KSB, 
as  provided  by  Rule  15d-21  {§  240.1 5d- 
21  of  this  chapter),  also  mqy  choo.se  to 
file  such  amendments  in  paper  or 
electronic  format; 

(4)  Reports  on  Form  13F  (§  249.325  of 
this  chapter),  filed  with  the  Commission 
by  institutional  investment  managers  as- 
required  by  Section  13(f)(1)  (15  U.S.C 
78m(fl(l))  of,  and  Rule  13f-l  (§240.13f- 
1  of  this  chapter)  under,  the  Exchange 
Act  on  magnetic  tape  in  the  format 
described  in  Form  13F-E  (§  249.326  of 
this  chapter);  and 

(5)  Exhibits  to  Form  N-SAR 
(§274.101  of  this  chapter),  except  that 
the  Financial  Data  Schedule  required 
under  Rule  483  under  the  Securities  Act 
of  1933  (§  230.483  of  this  chapter)  shall 
be  filed  in  electronic  format. 

.  (c)  Documents  to  be  submitted  in 

paper  only. 

•        •        •     ,   •        •  ' 

(2)  Supplemental  information,  if  the 
submitter  requests  that  the  information 
be  protected  firom  public  disclosure 
under  the  Freedom  of  Infonnation  Act 
(5  U.S.C  552)  pursuant  to  a  request  for 
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(c)(3).  (c)(8),  and  (c)(10).  by  revising  t*ie 
heading  of  paragraph  (c),  by  removing 
the  word  "and"  following  the  semicolon 
in  paragraph  (c)(16),  and  by  adding 
paragraphs  (b)(3),  (b)(4).  (b)(5).  (c)(l3). 
(c)(19).  (c)(20)^.  and  (c)(21).  to  read  as 
follows: 

§232.101    Mandated  electronic 
submissions  and  exceptions. 

(a)  Mandated  electronic  submissions. 


(D* 

(i)  Registration  statements  and    , 
prospectuses  filed  pursuant  to  the 
Securities  Act  (15  U.S.C.  77a,  et  seg^  or 
registration  statements  filed  pursuant  to 
Sections  12(b)  or  12(g)  of  the  Exchange 
Act  (15  U.S.C.  78/(b)  or  (g)); 
-•        •        *'-     •        * 

(iii)  Statements,  reports  and  st;hedules 
filed  with  the  Commission  pursuant  to 
Sections  13. 14,  or  15(d)  of  the  Exchange 
Act  (15  U.S.C.  78m,  n,  and  o(d)).  except 
Form  13F  {§  249.325  of  this  chapter). 
provided  that  if  a  registrant's  first 
mandated  electronic  filing  would  be  an 
annual  report  on  Form  1()-K  (§  249.310 
of  this  chapter)  or  Form  1(>-KSB 
(§  249.310b  of  this  chapter)  such  aanual 
report  may.  at  the  option  of  the 
registrant,  be  submitted  in  paper  fonnat; 
•        •        *        •     -  » 

:    (b)*   *   • 

(3)  Form  11-K  (§  249.31  |i  of  this 
f;hapter.),  if  financial  statements  and 
schedules 4)repared  in  accordance  with 
the  requirements  of  ERISA  are  filed 
pursuant  to  InstruLction  4  of  that  form. 
Regi.strants  who  satisfy  their  Form  11- 
K  filing  obligations  by  filing 
amendments  to  Forms  10-K  or  10-KSB. 
as  provided  by  Rule  15d-21  (§  240.1 5d- 
21  of  this  chapter),  also  mgy  choose  to 
file  such  amendments  in  paper  or 
electronic  format;  | 

(4)  Reports  on  Form  13F(§  249.325  of 
this  chapter),  filed  with  the  Commission 
by  institutional  investment  managers  as- 
required  by  Section  13(0(1)  (15  U.S.C 
78m(0(l))  of,  and  Rule  13f-l  (§240.13f- 
1  of  this  chapter)  under,  the  Exchange 
Act  on  magnetic  tape  in  the  format 
described  in  Form  13F-E  (§  249.326  of 
this  chapter);  and 

(5)  Exhibits  to  Form  N-SAR 
(§274.101  of  this  chapter),  except  that 
the  Financial  Data  Schedule  required 
under  Rule  483  under  the  Securities  Act 
of  1933  (§  230.483  of  this  chapter)  shall 
be  filed  in  electronic  format. 

.  (c)  Documents  to  be  submitted  in 

paper  only. 

•        •        •     .  •        »■ '   j 

(2)  Supplemental  information,  if  the 
submitter  requests  that  the  information 
be  protected  from  public  disclosure 
under  the  Freedom  of  Information  Act' 
(5  U.S.C  552)  pursuant  to  a  request  for 


confidential  treatment  under  Rule  83 
1§  200.83  of  this  chapter)  or  if  the 
submitter  requests  that  the  information 
be  returned  after  stafT  review  and  the 
information  is  of  the  type  typically 
returned  by  the  staff  pursuant  to  Rule 
418(b)  of  itegulaUon  C  (§  230.418(b)  of 
this  chapter)  or  Rule  12b-4  of 
Regulation  12B  (§  240.12b-4  of  this 
chapter); 

(3)  Shareholder  proposals  and  all 
related  correspondence  submitted 
pursuant  to  Rule  14a-8  of  the  Exchange 
Act-(§  240.1 4a-8  of  this  chapter); 

•  •        •        •  .      » 

.  (8)  Filings  made  with  the 
Commission 's-Kegional  or  District 
Offices; 

•  *        •        •        • 

(10)  Promotional  and  Sales  Material 
submitted  pmrsuanl  to  Securities  Act 
Industry  Guide  5  (§  229.801(e)  of  this 
chapter)  or  otherwise  supplementally 
furnished  for.  review  by  the  staff  of  the 
Division  of  Corporation  Finance;  and 
sales  literature  submitted  under  Rule 
24b-2  of  the  Investment  Company  Act 
(§  270.24b-2  of  this  chapter); 

•  «        *         »        » 

(18)  Form  F-6  (§  239.36  of  this 
chapter); 

(19)  Annual  reports  filed  with  the 
Commission  by  indenture  trustees 
pursuant  to  Section  313  of  the  Trust 
Indenture  Act  (15  U.S.C.  77mmm); 

(20J  Applications  for  an  exemption 
from  Exchange  Act  reporting  obligations 
filed  pursuant  to  Section  12(h)  of  the 
Exchange  Act  (15  U.S.C.  78/(h});  and 

(21)  Written  infonnation  concerning 
employee  benefit  plans  required  to  be 
filed  with  the  Commission  pursuant  to 
Rule  16b-3(b){2)(ii)  of  the  Exchaiige  Act 
(«}  240.16b-3(b)(2)(ii)  of  this  chapter). 

13.  By  amending  §232.102  by  revising 
paragraphs  (a)  and  (e),  to  read  as 
follows: 

§232.102    Exhibits. 

(a)  Exhibits  to  an  electronic  filing  that 
have  not  previously  been  filed  with  the 
Commission  shall  be  filed  in  electronic 
format,  absent  a  hardship  exemption. 
Previously  filed  exhibits,  whether  in 
paper  or  electronic  format,  may  be 
incorporated  by  reference  into  an 
electronic  filing  to  the  extent  permitted 
by  Rule  24  of  the  Commission's  Rules  of 
Practice  (§  201.24  of  this  chapter).  Rule 
411  under  the  Securities  Act  (§  230.411 
of  this  chapter),  Rule  12b-23  or  12b-32 
under  the  Exchange  Act  (§  240.12h-23 
or  §  240.12b-32  of  this  chapter).  Rule  22 
under  the  Public  Utility  Holding 
Company  Act  (§  250.22  of  this  chapter). 
Rules  0-4,  8b-23.  and  8b-32  under  the 
Investment  Company  Act  (§  270.O-4, 
§  270.8b-23  and  §  270.8b-32  of  this 


chapter)  and  Rule  303  of  Regulation  S- 
T  (§  232.303).  An  electronic  filer  may,  at 
its  option,  restate  in  electronic  format  an 
exhibit  incorporated  by  reference  that 
originally  was  filed  in  paper  format. 

Note:  Exhibits  to  a  Commission  schedule 
filed  pursuant  to  Section  13  or  14(d)  of  the 
Exchange  Act  may  he  filed  in  paper  under 
cover  of  Form  SE  where  such  exhibits 
previously  were  filed  in  paper  (prior  to  a 
registrant's  becoming  subject  to  mandated 
electronic  filing  or  pursuant  to  a  hardship 
exemption)  and  are  required  to  be  refiied 
pursuant  to  the  schedule's  general 
instructions.  See  Rule  311(b)  of  Regulation 
S-T  (17  CFR  232.311(b)). 
•         •         •         •         • 

(e)  Notwithstanding  the  provisions  of 
paragraphs  (a)  through  (d)  of  this 
section,  after  the  date  which  is  three 
years  following  a  registrant's  phase-in 
date,  any  incorporation  by  reference  by 
a  registered  investment  company  or  a 
business  development  company  shall 
relate  only  to  documents  which  have 
been  filed  in  electronic  format,  unless 

(1)  The  document  has  been  filed  in 
paper  pursuant  to  a  hardship  exemption 
(§§  232.201  and  232.202  of  this  chapter) 
and  any  required  confirming  copy  has 
been  submitted  or 

(2)  The  document  is  an  exhibit,  filed 
in  paper  in  accordance  with  applicable 
rules,  to  Form  N-SAR  being 
incorporated  by  reference  only  into 
another  Form  N-SAR  filing. 

■  •         •         •         •         » 

14.  By  amending  §  232.302  by  revising 
paragraph  (b)  and  adding  paragraph  (c), 
to  read  as  follows: 

§232.302.   Signatures, 
(a)*  •   • 

(b)  Each  signatory  to  an  electronic 
filing  shall  manually  sign  a  signature 
page  or  other  document  authenticating, 
ackjiowledging  or  otherwise  adopting 
his  or  her  signature  that  appears  in 
typed  form  within  the  electronic  filing. 
Such  document  shall  be  executed  before 
or  at  the  time  the  electronic  filing  is 
made  and  shall  be  retained  by  the  filer 
for  a  period  of  five  years.  Upon  request, 
an  electronic  filer  shall  furnish  to  the 
Commission  or  its  staff  a  copy  of  any  or 
all  documents  retained  pursuant  to  this 
section. 

(c)  Where  the  Commission's  rules 
require  a  registrant  to  furnish  to  a 
national  securities  exchange  or  national 
securities  association  paper  copies  of  a 
document  filed  with  the  Commission  in 
electronic  format,  signatures  to  such 
paper  copies  may  be  in  typed  form. 

15.  By  amending  §  232.303  by  adding 
paragraphs  (a)(3)  and  (a)(4)  to  read  as 
follows: 

§  232.303    Incorporation  by  reference. 

(a)'   *   • 
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(3)  For  a  registered  ipvestmei>|t 
company  or  a  business  development 
company  making  an  electronic 
submission  more  than  three  years  after 
its  phase-in  date,  documents  that  have 
not  been  filed  in  electionic  format, 
unless: 

(i)  The  document  has  been  filed  in 
paper  pursuant  to  a  hardship  exemption 
(§§  232.201  and  232.2(  12  of  this  chapter) 
and  any  required  conf  rming  copy  has 
been  submitted  or 

(ii)  The  document  is  an  exhibit,  filed 
in  paper  in  accordanci  i  with  applicable 
rules,  to  Form  N-SAR  being 
■incorporated  by  refere  ice  into  another 
Form  N-SAR  filing. 

(4)  Any  Financial  Data  Schedule 
required  under  Rule  4  J3  under  the 
Securities  Act  of  1933 
chapter). 


16.  By  amending  § 
paragraphs  (a)  and  (d) 


(§230.483  of  this 


2  32 


.304  by  revising 
to  read  as  follows: 


§  232.304    Graphic  and  mage  material. 

(a)  If  an  electronic  filing  omits  graphic 
or  image  material  included  in  the  paper 
version  of  the  document,  the  electronic 
version  shall  include  :  fair  and  accurate 
narrative  description  (  r  tabular 
representation  of  the  emitted  material. 
Such  descriptions  or  representations 
may  be  included  in  th^  j  text  of  the 
electronic  filing  where  the  graphic  or 
image  material  appear;  in  the  paper 
version,  or  they  may  be  listed  in  an 
appendix  to  the  electronic  filing. 
Differences  between  tl  e  electronic  and 
paper  versions  of  the  <  ocument  such  as 
pagination,  color,  type  size  or  style,  or 
corporate  logo  need  ndt  be  described. 


ion . 
h  apte 


(d)  The  performance 
appear  in  registrant  pi  oxy 
information  statements 
annual  meetings  of  se<: 
speciaf  meetings  or  wfitten 
lieu  of  such  meetings) 
directors  will  be  elected 
Item  402(7)  of  Regulati 
(§229.402(7)  of  this  c 
furnished  to  the  Comri 
connection  with  an  e 
presenting  the  data  in 
form  within  the  electron 
compliance  with  the 
requirements  of  the  EII>GAR 
Manual.  Registrants  a 
supplementally  a 
performance  graph  to 
in  the  Division  of  Coriorati 


pap(  (r 


17.  By  amending  § 
the  first  sentence  of 
paragraph  (a),  to  read 


graph  that  is  to 

and 
relating  to 
urity  holders  (or 
consents  in 
at  which 

as  required  by 
S-K 

er),  shall  be 
ission  in 
l^tronic  filing  by 
tabular  or  chart 
ic  fiUng,  in 
fbrmatting 
Filer 
shall  submit 
copy  of  the 
heir  Branch  Chief 
ion  Finance. 
.306  by  revising 
note  following 
lis  follows: 


Iso : 


232. 
the 


§  232.306    Foreign  language  documents 
and  symbols. 


Note:  With  respect  to  submission  of  an 
electronic  filer's  latest  annual  budget 
required  to  be  filed  as  Exhibit  B  in  Form  18 
(§  249.218  of  this  chapter)  or  as  Exhibit  (c)  in 
Form  18-K  (§  249.318  of  this  chapter),  for 
foreign  governments  and  political 
subdivisions  thereof,  if  an  English  version  of 
such  filer's  last  annual  budget  as  presented 
to  its  legislative  body  has  been  prepared,  it 
shall  be  filed  electronically.  *  *  • 
***** 

18.  By  amending  §  232.311  by  revising 
paragraphs  (b),  (c),  and  (d)  and  in 
paragraphs  (e),  (f)  and  (g),  by  replacing 
the  references  to  "Form  S-E"  with 
references  to  "Form  SE",  and  in 
paragraph  (h)(2).  by  revising  the 
reference  "paragraphs  (a)  through  (c)"  to 
read  "paragraphs  (a)  through  (g)"  to  read 
as  follows: 

§  232.31 1     Documents  submitted  in  paper 
under  cover  of  Form  SE. 

**'*** 

(b)  Exhibits  to  a  Commission  schedule 
filed  pursuant  to  Section  13  or  14(d)  of 
the  Exchange  Act  may  be  filed  in  paper 
under  cover  of  Form  SE  where  such 
exhibits  previously  were  filed  in  paper 
(prior  to  a  registrant's  becoming  subject 
to  mandated  electronic  filing  or 
pursuant  to  a  hardship  exemption)  and 
are  required  to  be  refiled  pursuant  to  the 
schedule's  general  instructions. 

(c)  Exhibits  consisting  of  all  or 
portions  of  an  annual  statement 
provided  to  state  insurance  regulators 
(e.g..  Schedules  O  and  F),  required  to  be 
filed  pursuant  to  Item  601(b)(28)  of 
Regulation  S-B  or  Regulation  S-K 
(§228.601(b)(28)  or  §229.601(b)(28)  of 
this  chapter,  respectively),  may  be  filed 
in  paper  under  cover  of  Form  SE. 

(d)  Exhibits  to  Form  N-SAR 

(§  274.101  of  this  chapter),  other  than 

the  Financial  Data  Schedule  required 

under  Rule  483  under  the  Securities  Act 

of  1933  (§  230.483  of  this  chapter),  may 

be  filed  in  paper  under  cover  of  Form 

SE. 

*        •        •        •        • 

19.  By  amending  §  232.901  by  adding 
a  note  following  the  introductory  text  of 
paragraph  (a),  by  adding  a  note 
following  paragraph  (c)(4),  by  revising 
the  heading  and  introductory  text  of 
paragraph  (d),  and  by  revising  paragraph 
(d)(2),  to  read  as  follows: 

§232.901    Division  of  Corporation  Finance 
EDGAR  Transition. 

(a)  *  *   * 

Note:  Registrants  t)ecome  subject  to 
mandated  electronic  filing  on  their  phasB'in 
date.  Consequently,  all  documents  required 
to  be  filed  in  electronic  format  pursuant  to 
Rule  101  of  Regulation  S-T  (§  232.101)  filed 
on  or  after  a  registrant's  phase-in  date  must 
he  filed  electronically,  absent  a  hardship 
exemption,  even  if  the  transaction  to  which 


a  fiUng  relates  wa$  commenced  in  paper 
before  the  phase-in  date  and  is  still  in 
process  on  the  registrant's  phase-in  date.  See 
Rule  101(a)(l)(iii)  of  Regulation  S-T,  that 
provides  for  optional  paper  filing  of  a  Form 
10-K  or  10-KSB  if  it  is  the  first  document 
filed  after  a  registrant's  phase-in  date. 
***** 

(c)  •  *  • 
}^\  *  *  * 

Note:  While  companies  subject  to 
mandated  electronic  filing  generally  may 
choose  to  electronically  file  Schedules  13D 
and  13G  with  respect  to  a  paper  filer, 
domestic  electronic  filers  are  restricted  from 
doing  so  with  respect  to  foreign  private 
issuers  because  EDGAR  currently  requires  an 
IRS  tax  identification  number  to  be  inserted 
for  the  subject  company  as  a  prerequisite  to 
acceptance  of  the  filing.  Such  filings  must  be 
made  in  paper  until  the  EDGAR  system  is 
modified  to  process  them  electronically. 
***** 

'   (d)  Paper  Copies  of  Electronic  Filings. ' 
Electronic  filers  shall  submit  to  the 
Commission  a  paper  copy  of  their  first 
electronic  filing,  as  follows: 

(D*  •  • 

(2)  The  paper  copy  shall  be  sent  to  the 
following  address:  OFIS  Filer  Support, 
SEC  Operations  Center,  6432  General  ■ 
Green  Way.  Alexandria,  VA  22312- 
2413.  The  paper  copy  shall  be  received 
by  the  Commission  no  later  than  six 
business  days  after  the  electronic  filing. 
The  following  legend  shall  be  typed, 
printed  or  stamped  in  capital  letters  at 
the  top  of  the  cover  page  of  the  paper 
copy: 

THIS  PAPER  DOCUMENT  IS  BEING 
SUBMITTED  PURSUANT  TO  RULE  901(d) 
OF  REGULATION  S-T 

***** 

20.  By  amending  §  232.902  by  adding 
a  note  following  paragraph  (a),  by 
revising  the  heading  and  introductory 
text  of  paragraph  (g),  and  by  revising 
paragraphs  (e)  and  (g)(2),  to  read  as 
follows: 

§  232.902    Division  of  Investment 
Management  EDGAR  Transition, 
(a)*  *   * 

Note:  Registrants  become  subject  to 
mandated  electronic  filing  on  their  phase-in 
date.  Consequently,  all  documents  required 
to  be  filed  in  electronic  format  pursuant  to 
Rule  101  of  Regulation  S-T  (§  232.101)  filed 
on  or  after  a  registrant's  phase-in  date  must 
be  filed  electronically,  absent  a  hardship 
exemption,  even  if  the  transaction  to  which 
a  filing  relates  was  commenced  in  paper 
before  the  phase-in  date  and  is  still  in 
process  on  the  registrant's  phase-in  date.  See 
paragraph  (e)  of  this  section  that  provides  for 
optional  paper  filing  of  certain  filings  under 
Rule  497  under  the  Securities  Act  of  1933 
(§230.497  of  this  chapter). 
*****  ^ 

(e)  Required  electronic  filing  for 
Phased-in  Filers.  A  registrant  that  is 
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phased  in,  under  either  the  mandatory 
electronic  filing  provisions  of 
paragraphs  (a),  (b),  or  (c)  or  by 
reassignment  under  paragraph  (d)  of  this 
section,  shall  file  electronically  all 
filings  which  are  mandated  electronic 
submissions  under  Rule  101  of 
Regulation  S-T  (§  232.101  of  this 
chapter)  and  which  are  made  on  or  after 
a  registrant's  phase-in  date.  Provided: 
however,  that  a  registrant  need  not  file 
electronically  a  filing,  after  the 
Registrant's  phase-in  date,  under  Rule 
497  under  the  Securities  Act  of  1933 
(§  230.497  of  this  chapter).that  relates 
solely  to  a  registration  statement  or  post- 
effective  amendment  filed  prior  to  the 
registrant's  phase-in  date  and  is 
submitted  for  the  purpose  of  filing  the 
definitive  prospectus  and/or  statement 
of  additional  information  for  that 
registration  statement  or  amendment.  A 
registrant  submitting  electronically  a 
Rule  497  filing  for  the  purpose  of 
"stickering"  its  prospectus  and/or 
statement  of  additional  information 
need  not  submit  electronically  the 
prospectus  and/or  statement  of 
additional  information  to  which  the 
"sticker"  relates,  provided  that  the  text 
of  the  prospectus  and/or  statement  of 
additional  information  has  already  been 
filed  electronically  as  a  public 
document. 
*        •        *        *        •  I 

(g)  Paper  Copies  of  Electronic  Filings. 
Electronic  filers  shall  submit  to  the 
Commission  a  paper  copy  of  their  first 
electronic  filing,  as  follows: 

(1)*  •  * 

(2)  The  paj>er  copy  shall  be  sent  to  the 
following  address:  OFIS  Filer  Support, 
SEC  Operations  Center,  6432  General 
Green  Way,  Alexandria,  Virginia  22312- 
2413.  The  paper  copy  shall  be  received 
by  the  Commission  no  later  than  six 
business  days  after  the  electronic  filing. 
The  following  legend  shall  be  typed, 
printed  or  stamped  in  capital  jetters  at 
the  top  of  the  cover  page  of  the  paper 
copy: 

THIS  PAPER  DOCUMENT  IS  BEING 
SUBMITTED  PURSUANT  TO  RULE  902(g) 
OF  REGULATION  S-T 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

21.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h.  77j,  77s. 
77SSS,  78c,  787.  78m.  78n.  78o(d).  78w(a). 
787«d).  79e.  79f,  79g.  79j.  797.  79m,  79n,  79q. 
79t.  80a-«.  80a-29,  80a-30  and  80a-37, 
unless  otherwise  noted. 
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phased  in,  under  either  the  mandatory 
electronic  filing  provisions  of 
paragraphs  (a),  (b),  or  (c)  or  by 
reassignment  under  paragraph  (d)  of  this 
section,  shall  file  electronically  all 
filings  which  are  mandated  electronic 
submissions  under  Rule  101  of 
Regulation  S-T  (§  232.101  of  this 
chapter)  and  which  are  made  on  or  after 
a  registrant's  phase-in  date.  Provided; 
however,  that  a  registrant  need  not  file 
electronically  a  filing,  after  the 
Registrant's  phase-in  date,  under  Rule 
497  under  the  Securities  Act  of  1933 
(§  230.497  of  this  chapter)  that  relates 
solely  to  a  registration  statement  or  post- 
effective  amendment  filed  prior  to  the 
registrant's  phase-in  date  and  is 
submitted  for  the  purpose  of  filing  the 
definitive  prospectus  and/or  statement 
of  additional  information  for  that 
registration  statement  or  amendment.  A 
registrant  submitting  electronically  a 
Rule  497  filing  for  the  purpose  of ' 
"stickering"  its  prospectus  and/or 
statement  of  additional  information 
need  not  submit  electronically  the 
prospectus  and/or  statement  of 
additional  information  to  which  the 
"sticker"  relates,  provided  that  the  text 
of  the  prospectus  and/or  statement  of 
additional  information  has  already  been 
filed  electronically  as  a  public 
document. 
*        *        »        *        *  I 

(g)  Paper  Copies  of  Electronic  Filings. 
Electronic  filers  shall  submit  to  the 
Commission  a  paper  copy  of  their  first 
electronic  filing,  as  follows: 

(2)  The  pai>er  copy  shall  be  sent  to  the 
following  address:  OFIS  Filer  Support, 
SEC  Operations  Center,  6432  General 
Green  Way.  Alexandria,  Virginia  22312- 
2413.  The  paper  copy  shall  be  received 
by  the  Commission  no  later  than  six 
business  days  after  the  electronic  filing. 
The  foUowing  legend  shall  be  typed, 
printed  or  stamped  in  capital  letters  at 
the  top  of  the  cover  page  of  the  paper 
copy: 

THIS  PAPER  DOCUMENT  IS  BEING 
SUBMITTED  PURSUANT  TO  RULE  902(g) 
OF  REGULATION  S-T 


36275* 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

21.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h.  77j,  77s, 
77SSS,  78c,  787,  78m,  78n.  78o(d),  78w(a). 
78//(d),  79e.  79f,  79g.  79),  79/,  79m,  79n,  79q. 
79t,  80a-fl,  80a-29,  80a-30  and  80a-37, 
unless  otherwise  noted. 


Note:  The  text  of  the  following  form  does 
not  and  the  amendments  will  not  appear  in 
the  Code  of  Federal  Regulations. 

22.  By  amending  Form  S-6 
(referenced  in.§  239.16)  by  revising 
Instruction  5  to  Instructions  as  to 
Exhibits  to  read  as  follows: 

Instructions  and  Form 

FormS-€ 

For  Registration  Under  the  Securities  Act 
of  1933  of  Securities  of  Unit  Investment 
Trusts  Registered  on  Form  N-8B-2. 

•  *         ♦         •         • 

INSTRUCTIONS  AS  TO  EXHIBITS    ^ 

•  *         *         *         * 

5.  VVhen  any  amendment  to  a  registration 
statement  on  this  form  is  filed  by  an 
electronic  filer,  a  Financial  Data  Schedule 
meeting  the  requirements  of  Rule  483  under 
the  Securities  Act  of  1933  (§  230.483  of  this 
chapter). 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

23.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g,  77j, 
77s.  77eee,  77ggg.  77nnn.  77sss,  77ttt.  78c. 
78d.  78i.  78j,  78/,  78m,  78n,  78o,  78p.  78s, 
78w,  78x.  78//(d),  79q,  79t.  80a-20,  80a-23. 
80a-29.  80a-37.  80b-3.  80b-4  and  80b-n. 
unless  otherwise  noted. 

•  •         •         *         » 

24.  By  amending  §240.1 2b-l 5  by 
adding  three  sentences  at  the  end  of  the 
section,  to  read  as  follows: 

§240.12t)-15    Amendments. 

•  *   *  The  requirements  of  the  form 
being  amended  shall  govern  the  number 
of  copies  to  be  filed  in  connection  with 
a  paper  format  amendment.  Electronic 
filers  satisfy  the  provisions  dictating  the 
number  of  copies  by  filing  one  copy  of 
the  amendment  in  electronic  format.  See 
Rule  309  of  Regulation  S-T  (§  232.309  of 
this  chapter). 

§  240.1 2b-2S    [Amended] 

25.  By  amending  §  240.1 2b-25  by 
removing  the  parenthetical  phrase 
"(required  to  be  filed  on  Form  8)"  from 
paragraph  (e)(2). 

26.  By  amending  §  240.13d-2  by 
revising  paragraph  (c),  to  read  as 
follows: 

§  240.1 3d-2    Filing  of  amendments  to 
Schedules  130  or  130. 

»         »         •         *         • 

(c)  The  first  electronic  amendment  to 
a  paper  format  Schedule  1 3D 
(§  240.13d-101)  or  Schedule  13G 
(§  240.13d-102)  shall  restate  the  entire 
text  of  the  Schedule  13D  or  Schedule 
13G,  but  previously  filed  paper  exhibits 
to  such  Schedules  are  not  required  to  be 


restated  electronically.  See  Rule  102  of 
Regulation  S-T  (§  232.102  of  this 
chapter)  regarding  amendments  to 
exhibits  filed  in  electronic  format. 

*  *        •        *        • 

27.  By  amending  §  240.14a-4  by 
adding  a  note  followring  paragraph 
(a)(3),  to  read  as  follows: 

§  240.1 4a-4    Requirements  as  to  proxy, 
(a)*   *   • 
(3)«   •   • 

♦jote  to  electronic  filers:  Electronic  filers 
shall  satisfy  the  filing  requirements  of  Rule 
14a-6(a)  or  (b)  (§  240.14a-«  (a)  or  (b))  with 
respect  to  the  form  of  proxy  by  filing  the  form 
of  proxy  as  an  appendix  at  the  end  of  the 
proxy  statement.  Forms  of  proxy  shall  not  be 
filed  as  exhibits  or  separate  documents 
within  an  electronic  submission. 

*  •         •         •         • 

28.  By  amending  §  240.14a-€  by 
adding  a  sentence  to  the  end  of 
paragraph  (m),  to  read  as  follows: 

§240.143-6    Filing  requirements. 

*  •         •         •         • 

(m)  •  •  •  The  cover  page  required  by 
this  paragraph  need  not  be  distributed  ' 
to  security  holders. 

29.  By  amending  §  240.14a-101  by 
revising  the  cover  page  after  the  section 
heading  and  before  the  notes,  and  by 
revising  paragraph  (b)  of  Item  1  and 
adding  a  sentence  to  the  end  of 
Instruction  3  to  Item  10,  to  read  as 
follows: 

§240.14a-101    Schedule  14A.  Information 
required  in  proxy  statement 

Schedule  14A  Information 

Proxy  Statement  Pursuant  to  Section  14(a)  of 
the  Securities  Exchange  Act  of  1934 
(Amendment  No.        ) 

Filed  by  the  Registrant  |     1 

Filed  by  a  Party  other  than  the  Registrant 

I    1 
Check  the  appropriate  box: 
!    1    Preliminary  Proxy  Statement 
I    1    Confidential,  for  Use  of  the 
Commission  Only  (as  permitted  by  Rule 
14a-6(e)(2)) 
I    1    Definitive  Proxy  Statement 
I    1    Definitive  Additional  Materials 
I    I    Soliciting  Material  Pursuant  to 
§  240.14a-ll(c)  or  §  240.14a-12 

(Name  of  Registrant  as  Specified  In  Its 
Charter) 

(Name  of  Person(s)  Filing  Proxy  Statement,  if 
other  than  the  Registrant) 

Pa\Tnent  of  Filing  Fee  (Check  the  appropriate 
box): 
I    1    S125  per  Exchange  Act  Rules  0- 
ll(c)(l)(ii).  14a-6(i)(l).  14a-6(i)(2)  or 
Investment  Company  Act  Rule  20a-l(c). 
I    1    S500  per  each  party  to  the 
controversy  pursuant  to  Exchange  Act 
Rule  14a-6(i)(3). 
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I    Fee  computed 
Exchange  Act  Rule^ 
11. 


(1)  Title  of  each  class 
transaction  applies: 


(2)  Aggregate  nujnbei 
transaction  applies: 


(3)  Per  unit  price  or 
of  transaction  compute^ 
Exchange  Act  Rule  0-1 
amount  on  which  the  fi  i 
and  state  how  it  was  de  :enn 


(4J  Proposed  maximi^  aggregate  value  of  * 
transaction: 


n  table  below  per 
14a-6(i)(4)  and  0- 


of  securities  to  which 


of  securities  to  which 


other 


underlying  value 
pursuant  to 
(Set  forth  the 
ing  fee  is  calculated 

ined): 


(3)  Total  fee  paid: 


I     I    Fee  paid  previous  ly  with  preliminary 

materials. 
I     I    Check  box  if  any 

as  provided  by  Exc 

11(a)(2)  and  identi 

the  offsetting  fee 

Identify  the  previous 

registration  statem4nt 

Form  or  Schedule 

filing. 
(1)  Amount  Previously  Paid 


>art  of  the  fee  is  offset 
lange  Act  Rule  0- 
the  filing  for  which 
paid  previously, 
filing  by 
number,  or  the 
1  nd  the  date  of  its 


^  Wis 


(2)  Form,  Schedule  of  Registration 
Statement  No.: 


(3)  Filing  Party: 


(4)  Date  Filed: 
Notes 

Item  1 .  Date,  time  an  i  place  information. 


■cf 


(b)  On  the  first  page 
as  delivered  to  security 
approximate  date  on  w|ich 
statement  and  form  of 
given  to  security  holdeik 


the  proxy  statement, 
holders,  state  the 
the  proxy 
ioxy  are  first  sent  or 


Item  10.  Compensatii  n  Plans 


Instructions 


s  J 


3.  *  *  *  Electronic  fi 
Ck)mmission  a  copy  of 
document  in  electronic 
appendix  to  the  proxy 
be  provided  to  security 
a  part  of  the  proxy  statejnent 


§  240.1 4C-3    [Amendell] 

30.  By  amending  § 
removing  the  note  fo 
(b). 

31.  By  amending  § 
adding  a  sentence  at 
paragraph  (h),  to  rea< 


§  240.1 4c-6    Filing  reduirements. 


(h) *  *  *  The 
this  paragraph  need 
to  security  holders. 


ers  shall  file  with  the 
ch  written  plan 
format  as  an 
s  atement.  It  need  not 
lolders  unless  it  is 


240.14c-3by 
lowing  paragraph 

240.14c-5by 
he  end  of 
as  follows: 


covdr  page  required  by 
1  lot  be  distributed 


32.  By  amending  §  240.14c-101  by 
revising  the  cover  page  after  the  section 
heading  and  before  the  note  to  read  as 
follows: 

§  240.14C-101    Schedule  14C.  Information 
required  in  information  statement 

Schedule  14C  Information 

Information  Statement  Pursuant  to  Section 
14(c)  of  the  Securities  Exchange  Act  of  1934 
(Amendment  No.        ) 

Check  the  appropriate  box: 
I    I    Preliminary  Information  Statement 
1     1    Confidential,  for  Use  of  the 

Commission  Only  (as  permitted  by  Rule 

14c-5(dH2)) 
(     1    Definitive  Information  Statement 

(Name  of  Registrant  As  Specified  In  Charter) 

Payment  of  Filing  Fee  (Check  the  appropriate 

box): 
I    I    $1 25  per  E.xchange  Act  Rules  0- 

ll(c)(l)(ii).orl4c-5(g). 
I     1    Fee  computed  on  table  below  per 

Exchange  Act  Rules  14c-5(g)  and  0-11. 

(1)  Title  of  each  class  of  securities  to  which 
transaction  applies: 

(2)  Aggregate  number  of  securities  to  which 
transaction  applies: 

(3)  Per  unit  price  or  other  underlying  value 
of  transaction  computed  pursuant  to 
Exchange  Act  Rule  0-11  (Set  forth  the 
amount  on  which  the  filing  fee  is  calculated 
and  state  how  it  was  determined): 

(4)  Proposed  maximum  aggregate  value  of 
transaction: 

(5)  Total  fee  paid: 

I     i    Fee  paid  previously  with  preliminary 
materials. 

1    I    Check  box  if  any  part  of  the  fee  is  offset 
as  provided  by  Exchange  Act  Rule  0- 
11(a)(2)  and  identify  the  filing  for  which 
the  offsetting  fee  was  paid  previously. 
Identify  the  previous  filing  by 
registration  statement  number,  or  the 
Form  or  Schedule  and  the  date  of  its 
filing. 

(1)  Amount  Previously  Paid: 

(2)  Form,  Schedule  or  Registration 
Statement  No.: 


(3)  Filing  Party: 


(4)  Date  Filed: 


Note: 


33.  By  amending  §  240.14e-l  by 
revising  the  first  sentence  of  paragraph 
(e),  to  read  as  follows: 


§240.14e-1 
practices. 


Unlawful  tender  offer 


(e)  Electronic  filings.  If  a  bidder  is 
required  (or  elects  to  file  its  tender  offer 
documents  in  electronic  format  as 
provided  by  Rule  901(c)(1)  of  Regulation 


S-T  (§  232.901(cKl)  of  this  chapter)), 
the  periods  of  time  required  by 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  tolled  for  any  period  during 
which  it  has  failed  to  Ble  in  electronic 
format,  absent  a  hardship  exemption 
(§§  232.201  and  232.202  of  this  chapter), 
the  Schedule  14I>-1  Tender  Offer 
Statement  l§240.14d-100of  this 
chapter),  any  tender  offer  material 
specified  in  paragraph  (a)  of  Item  11  of 
that  Schedule,  and  any  amendments 
thereto.  *  *  ' 

PART  24&-FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

34.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  7Sa,etseq.,  unless 
otherwise  noted: 


§  249.208a    [Amended] 

35.  By  amending  Form  8-A 
(referenced  in  §  249.208a).  Instruction   . 
11,2  of  Instructions  as  to  Exhibits  by 
revising  the  phrase  "pursuant  to 
Instruction  I  above,"  to  read  "pursuant 
to  Instruction  3,  above,". 

Note:  The  text  of  Form  8-A  is  not  and  the 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

§240.308    [Amended] 

36.  By  amending  Form  8-K 
(referenced  in  §  240,308)  by  revising  the 
first  sentence  of  paragraph  (a)(4)(iv)  of 
Item  7.  to  read  as  follows: 

Note:  The  text  of  Form  8-K  is  not  and  the 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  8-K 

Current  Report 

Pursuant  to  Section  13  or  15(d)  of  the 
Securities  Exchange  Act  of  1934. 

*  *         •         «         * 

Item  7.  Financial  Statements  and  Exhibits. 

»         •         i»     -    •         • 

(a)*   •  * 

(4).   .  .     -        . 

(iv)  file  the  required  financial  statements 
for  an  acquired  business  as  an  amendment  to 
this  Form  as  soon  as  practicable,  but  not  later 
than  60  days  after  the  report  on  Form  8-K 

must  be  filed.    •  •  • 

*  *  «  •  • 

37.  By  amending  §  249,310  by  revising 
the  section  heading  and  by  removing  the 
last  sentence  of  the  section,  to  read  as 
follows: 

§  249,310    Form  10-K,  for  annual  and 
transition  reports  pursuant  to  sections  13 
or  15(d)  Of  the  Securities  Exchange  Act  of 
1934. 
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§249,310    [Amended] 

38.  By  amending  Form  10-K 
(referenced  in  §  249.310)  by  removing 
the  last  sentence  of  General  Instruction 
A  and  by  revising  the  second  sentence 
of  General  Instruction  G.(3).  to  read  as 
follows: 

Mote:  The  text  of  Form  10-K  "s  not  and  the 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  10-K 

Annual  Report  Pursuant  to  Section  13  or 
15ld)  of  the  Securities  Exchange  Act  of  1934 

General  Instructions 

»         *         *         »         » 

G.  Informatiort  to  be  Jncorporaled  by 
Reference.  . 

***** 

(3)  *  •  *  However,  if  such  definitive  proxy 
statement  or  information  statement  is  not 
filed  with  the  Commission  in  the  120-day 
period  or  is  not  required  to  be  filed  with  the 
Commission  by  virtue  of  Rule  3al2-3(b) 
under  the  Exchange  Act,  the  Items 
comprising  the  Part  III  information  must  be 
filed  as  part  of  the  Form  10-K,  or  as  an 
amendment  to  the  Form  10-K.  not  later  than 
the  end  of  the  120-day  period.  '   *   * 


§249.310    [Amended] 

39.  By  amending  Form  10-KSB 
(referenced  in  §  249.310b)  by  revising 
the  last  sentence  of  General  Instruction 
E. 3,  to  read  as  follows: 

Note:  The  text  of  Form  10-KSB  is  not  and 
the  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  10-KSB 


General  Instructions 

*         •         *         *         » 

E.  •   •   • 

3.  *    *   *  If  the  definitive  proxy  or 
information  statement  is  not  filed  within  the 
120-day  period,  the  information  called  for  in 
Part  III  information  must  be  filed  as  part  of 
the  Form  10-KSB,  or  as  an  amendment  to  the 
Form  10-KSB,  not  later  than  the  end  of  the 
1 20-day  period. 


§249,311    [Amended] 

40.  By  amending  Form  1 1-K 
(referenced  in  §  249.311)  by  revising 
General  Instruction  E  to  read  as  follows: 

Note:  The  text  of  Form  11-K  is  not  and  the 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form 11-K 

For  Annual  Reports  of  Employee  Stock 
Purchase,  Savings  and  Similar  Plans 
Pursuant  to  Section  15ld)  of  the  Securities 
Exchange  Act  of  1934 

General  Instructions 

*         *         *         •         •    I 

E.  Electronic  Filers. 
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§249.310    [Amended] 

38.  By  amending  Form  10-K 
(referenced  in  §  249.310)  by  removing 
the  last  sentence  of  General  Instruction 
A  and  by  revising  the  second  sentence 
of  General  Instruction  G.(3),  to  read  as 
follows: 

Note:  The  text  of  Form  10-K  is  not  and  the 
aniendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  10-K 

Annual  Report  Pursuant  to  Section  13  or 
15(d)  of  the  Securities  Exchprige  Act  of  1934 

General  Instructions 

G.  Informatiort  to  be  Jncorporated  by 
Reference. 

*         •         •         *         * 

(3)*  *  *  However,  if  such  definitive  proxy- 
statement  or  information  statement  is  not 
filed  with  the  Commission  in  the  120-day 
period  or  is  not  required  to  be  filed  with  the 
Commission  by  virtue  of  Rule  3al2-.3(b) 
under  the  Exchange  Act,  the  Items 
comprising  the  Part  III  information  must  be 
filed  as  part  of  the  Form  10-K.  or  as  an 
amendment  to  the  Form  10-K.  not  later  than 
the  end  of  the  120-day  period.  *   *   * 


§249.310    [Amended] 

39.  By  amending  Form  10-KSB 
(referenced  in  §  249.310b)  by  revising 
the  last  sentence  of  General  Instruction 
E. 3,  to  read  as  follows; 

Note:  The  text  of  Form  10-KSB  is  not  and 
the  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  lO-KSB 


General  In§tructions  | 

*         *         *     ■     *         * 

E.  *   *   * 

3.  *    *   *  If  the  definitive  proxy  or 
information  statement  is  not  filed  within  the 
120-day  period,  the  information  called  for  in 
Part  III  information  must  be  filed  as  part  of 
the  Form  10-KSB,  or  as  an  amendment  to  the 
Form  10-KSB,  not  later  than  the  end  of  the 
120-day  period. 


§249.311    [Amended] 

40.  By  amending  Form  1 1-K 
(referenced  in  §  249.311)  by  revising 
General  Instruction  E  to  read  as  follows: 

>Jote:  The  text  of  Form  11-K  is  not  and  the 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form 11-K 

For  Annual  Feports  of  Employee  Stock 
Purchase,  Savings  and  Similar  Plans 
Pursuant  to  Section  15ld)  of  the  Securities 
Exchange  Act  of  1 934 

General  Instructions 

•         *         *         «         • 

E.  Electronic  Filers. 


(a)  Plans  subject  to  ERISA  that  file  plan 
financial  statements  and  schedules  prepared 
in  accordance  with  the  financial  reporting 
requirements  of  ERISA  may  file  the  Form  11- 
K  either  in  paper  or  in  electronic  format,  at  - 
the  filer's  option.  See  Rule  101(b)(3)  of 
Regulation  S-T  (§  232.101(b)(3)  of  this 
chapter). 

(b)  Financial  Data  Schedules  are  not 
required  to  be  submitted  in  connection  with 
annual  reports  on  this  form.  See  Item 
601(c)(1)  of  Regulations  S-K  and  S-B 
(§-229.601  (c)(1)  and  §  228.601(c)(1). 
respectively). 

§249.322    [Amended] 

41.  By  amending  Form  12b-25 
(referenced  in  §  249.322  of  this  chapter) 
by  amending  the  second  sentence  of 
Instruction  5  by  revising  the 
parenthetical  phrase  "(§  232.12(b)  of 
this  chapter)"  to  read  "(§  232.13(b)  of 
this  chapter)". 

PART  250— GENERAL  RULES  AND 
REGULATIONS,  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

42.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  15  U.S.C.-79c.  /Qflb).  X3i(c)(3). 
"9t  unless  otherwise  noted. 

§250.111    [Removed] 

43.  By  removing  §250.111. 

PART  259— FORMS  PRESCRIBED 
UNDER  THE  PUBLIC  UTILITY 
HOLDING  COMPANY.ACT  OF  1935 

44.  The  authority  citation  for  part  259 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79e.  rof.  79g.  79i.  791, 
79m,  79n,  79q.  79t. 

§259.56    [Amended] 

45.  By  amending  Form  U5B 
(referenced  in  §  259.5b)  by  revising 
Instructions  for  Exhibit  B.  to  read  as 
follows: 

Note:  The  text  of  Form  U5B  is  not  and  !he 
amendment  will  not  appear  in  the  Cede  of 
Federal  Regulations. 

Instructions  and  Form 

Form  L-5B 

Registration  Statement  Filed  Pursuant  to 
Section  5  of  the  Public  Utility  Holding 
Company  Act  of  1935 


Exhibits 


Instructions 

»  •         »         »         » 

Exhibit  B.  With  respect  to  the  registrant 
and  each  subsidiary  company  thereof, 
furnish  a  copy  of  the  charier,  articles  of 
incorporation,  trust  agreement,  voting  trust 
agreement,  or  other  fundamental  document 
of  organization,  and  a  copy  of  its  by-laws, 
rules  and  regulations,  or  other  inslrimients 


corresponding  thereto.  If  such  document's  do 
not  set  forth  fully  the  rights,  priorities  and 
preferences  of  the  holders  of  each  class  of 
capital  stock  described  in  the  answer  to  Item 
8(b)  and  those  of  the  holders  of  any.warrants. 
options  or  other  securities  described  in  the 
answer  to  Item  8(d),  and  of  any  limitations 
on  such  rights,  there  shall  also  be  included 
the  text  appearing  on  each  certificate  or  a 
copy  of  each  resolution  or  other  document 
establishing  or  defining  such  rights  and 
limitations.  The  text  of  each  such  docume.nt 
shall  be  in  the  amended  form  effective  at  t.hf 
date  of  filing  the  registratiorv  statement  or 
shall  be  accompanied  by  copies  of  ar.v 
amendments  to  it  then  in  effect. 


§  259.5s    [Amended] 

46.  By  amending  Form  D5S 
(referenced  in  §  259.5s)  by  revising 
Exhibit  B,  to  read  as  follows: 

Note:  The  text  of  Form  U5S  is  not  and  i.he 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 


Instructions  and  Form 
Form  U5S 
Annual  Report 


General  Instructions 


Exhibits 

«  »         •         •         • 

Exhibit  B.  With  respect  to  the  pa.'e:.! 
holding  company  and  each  subsidiary- 
company  thereof,  a  copy  of  the  charter, 
articles  of  incorporation,  trust  agreement, 
voting  trust  agreement,  or  other  hjndamentai 
document  of  organization,  and  a  copy  of  its 
bylaws,  rules  and  regulations,  or  other 
instruments  corresf)onding  thereto.  If  s:;ch 
documents  do  not  set  forth  fully  the  rights, 
priorities  and  preferences  of  the  holders  of 
each  outstanding  class  of  capital  stock  snd 
those  of  the  holders  of  any  warrants,  options 
or  other  rights  to  acquire  capital  slock,  and 
of  any  limitations  on  such  rights,  Lhere  •■na.'i 
also  be  included  the  text  appearing  on  each 
certificate  or  a  copy  of  each  resolution  or 
other  document  establishing  or  defining  such 
rights  and  limitations.  The  text  of  each  such 
document  shall  be  in  the  amended  form 
effective  at  the  date  of  filing  of  the  report  or 
shall  be  accompanied  by  the  text  of  any 
amendments  to  it  then  in  efiect. 


§259.101    [Amended] 

47.  By  amending  Form  U-1 
(referenced  in  §  259.101)  by  revismg 
Instruction  A  to  Instructions  as  to 
Exhibits,  to  read  as  follows: 

Note:  The  text  of  Form  V-1  is  not  and  the 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Instructions  and  Form 

Form  V-1 

Application  or  Declaration  Under  the  Public 
I'tility  Holding  Company  Act  of  1935 
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Instructions  as  to  Exhibits 

■         •         •         •         • 

A.  The  constituent  initniments,  or  in  the 
case  of  certificates,  the  lext  appearing  on  the 
constituent  instrument,  defining  or  limiting 
the  rights  of  the  holder^  of  each  class  of 
securities  proposed  to  bp  issued,  sold, 
acquired,  guaranteed,  aisumed.  or  modified, 
including  any  amendmtnts  thereto  presently 
proposed.  The  text  of  taitative  drafts,  as  a 
minimum,  shall  be  fileq  with  the  original 
statement. 


PART  260— GENERAL  RULES  AND 
REGULATIONS,  TRUST  INDENTURE 
ACT  OF  1939 

48.  The  authority  t  itation  for  part  260 
continues  to  read  as  ollows: 

Authoritv:  15  U.S.C.  '7eee,  77ggg.  77nnn. 
77SSS,  78//('d).  80b-3.  8(  b-^.  and  BOb-ll. 

§260.0-12    [Removedl 

49.  Section  260.(>-t2  is  removed. 

PART  270— RULES  InD 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

50.  The  general  au  hority  citation  for 


part  270  continues  tc 


Authority:  15  U.S  C. 


iOa-1  etseq..  80a-37. 


ftOa-39.  unless  otherwi  e  noted 

51.  By  revising  sec  ion  270.20a-4  to 
read  as  follows: 


Reqi 


§  270.20a-4    Exhibit 
Transactions:  Electroi^c 

If  action  is  to  be  ta  ;en 
anv  transaction  desc:  i 
lli,  or  14  of  Schedule 
101),  and  the  statem)  nt 
14.\  or  Schedule  14C 
tiled  electronically. 


read  as  follows: 


uir^d  for  Certain 
Filings. 

with  respect  to 
ibed  in  Items  11. 
14A(§  240.14a- 

on  Schedule 
(§240.14c-101)  is 
Financial  Data 


Schedule  meeting  the  requirements  of 
Rule  483  under  the  Securities  Act  of 
1933  (§230.483  of  this  chapter)  shall  be 
included  as  an  exhibit. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  249— FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

PART  259— FORMS  PRESCRIBED 
UNDER  THE  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

P A  RT  269— FORMS  PRESCRIBED 
UNDER  THE  TRUST  INDENTURE  ACT 
OF  1939 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

52.  The  authority  citation  for  part  269 
continues  to  read  as  folllows: 

Authority:  15  U.S.C.  77ddd(c).  77eee. 
77ggg.  77hhh,  77iii.  77iii,  77sss.  78/Ad). 
unless  otherwise  noted. 

53.  The  authority  citation  for  part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  80a-l .  et  seq..  unless 
otherwise  ngted. 

§§  239.64.  249.444.  259.603,  269.8  and 
274.403    (Ameodecl] 

54.  By  amending  Form  SE  (referenced 
in  §§239.64,  249.444,  259.603,  269.8. 
and  274.403  of  this  chapter)  by  revising 
General  Instruction  II.A  to  read  as 

follows: 

Note:  The  text  of  Form  SE  is  not  and  the 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 


Form  SE 

Form  For  Submission  of  Paper  Format 
Exhibits  By  Electronic  Filers 


General  Instructions  to  Form  SE 

***** 

II.  Preparation  and  Filing  of  Form 

A.  Four  complete  copies  of  Form  SE  and 
three  complete  copies  of  exhibits  filed 
thereunder  shall  be  submitted  in  paper 
format. 


§§  239.65,  249.447, 259.604,  269.1 0  and 
274.404    [Amended] 

55.  By  amending  Form  TH  (referenced 
in  §§  239.65.  249.447.  259.604,  269,10. 
and  274.404  of  this  chapter)  by  revising 
General  Instruction  2,  to  read  as  follows: 

Note:  The  text  of  Form  TH  is  not  and  the 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

FormTH 

Notification  of  Reliance  on  Temporary- 
Hardship  Exemption 

*  *  •  *  *      . 

General  Instructions 

*  ft         *  .       *         * 

2.  Four  signed  copies  of  this  form  shall 
accompany  the  pap6r  format  document  and 
shall  be  filed  within  one  business  day  after 
the  date  upon  which  the  document  filed  in 
paper  originally  was  to  be  filed 
electronically. 
***** 

Dated:  luly  8, 1994? 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  94-17104  Filed  7-14-94:  8:45am| 
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Waterside  Mall,  401  M  Street,  SW, 
Washington,  DC  20460.  A  reasonable  fee 
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1.  Background 

A.  Description  of  Uranium  Mill  Tailings 

Uranium  mill  tailings  are  sand-like 
wastes  that  result  from  the  processing  of 
uranium  ore.  Tailings  are  stored  in  large 
surface  impoundments,  called  piles,  in 
amounts  from  less  than  one  million  tons 
to  over  thirty  million  tons,  over  areas 
that  may  cover  hundreds  of  acres.  Most 
piles  are  located  in  the  Western  United 
States,  and  all  piles  emit  radon  gas.  a 
decay  product  of  radium  in  the  waste 
material  resulting  from  the  processing  of 
ore  to  recover  uranium  at  the  uranium 
mills. 


B.  Regulatory  History 

To  deal  specifically  with  the  risks 
associated  with  these  tailings.  Congress 
passed  the  Uranium  Mill  Tailings 
Radiation  Control  Act  (UMTRCA)  in 
1978  (42  U.S.C.  2022,  7901-7942).  In 
enacting  UMTRCA,  Congress  found  that 
uranium  mill  tailings  may  pose  a 
potential  and  significant  radiation 
health  hazard  to  the  public,  and  that 
every  reasonable  effort  should  be  made 
to  provide  for  the  stabilization,  disposal. 
and  control  in  a  safe  and 
environmentally  sound  manner  of  such 
tailings  in  order  to  prevent  or  minimize 
radon  diffusion  into  the  environment 
and  to  prevent  or  minimize  other 
environmental  hazards  from  such 
tailings.  See  42  U.S.C.  7901(a).  Under 
UMTRCA,  two  programs  were 
established  to  protect  public  health  and 
the  environment  from  the  hazards 
associated  with  uranium  mill  tailings. 
One  program  (Title  I)  required  the 
Department  of  Energy  (EKDE)  to  conduct 
the  necessary  remedial  actions  at 
designated  inactive  uianium  mill  tailing 
sites  to  achieve  compliance  with  the 
general  environmental  standards  to  be 
promulgated  by  EPA.  These  sites  were 
generally  abandoned  uranium 
processing  sites  for  which  a  license 
issued  by  the  NRC  or  its  predecessor, 
the  Atomic  Energy  Commission  (AEC), 
was  not  in  effect  on  January  1,  1978. 
The  other  program  (Title  11)  pertained  to 
active  sites,  which  are  those  that  are 
licensed  by  the  NRC  or  an  affected 
Agreement  State.  Requirements  for 
licensed  sites  include  the  final  disposal 
of  tailings,  including  the  control  of 
radon  after  milling  operations  cease. 
UMTRCA  also  required  that  EPA 
promulgate  standards  for  these  licensed 
sites,  including  standards  that  protect 
human  health  and  the  environment  in  a 
manner  consistent  with  standards 
established  under  Subtitle  C  of  the  Solid 
Waste  Disposal  Act,  as  amended.  The 
NRC,  or  an  Agreement  State,  is 
.responsible  for  implementing  the  EP.^ 
standards  at  licensed  uranium  milling 
sites. 

As  part  of  NRCs  1982  authorization 
and  appropriations,  Congress  amended 
UMTRCA  on  January  4, 1983.  Public 
Law  97^15,  sections  18(a)  and  22(b). 
reprinted  in  2  1982  U.S.  Code  Cong.  & 
Admin.  News  (96  Stat.)  2077  and  2080. 
As  partially  amended  thereby,  EPA  was 
required  to  promulgate  standards  of 
general  applicability  for  the  protection 
of  the  public  health,  safety,  and  the 
environment  from  radiological  and 
nonradiological  hazards  associated  with 
the  processing  and  with  the  possession, 
transfer,  and  disposal  of  byproduct 
material  as  defined  under  section  1  le(:.  j 


of  the  AEA,  e.g..  uranium  mill  tailings. 
Requirements  established  by  the  NRC 
with  respect  to  byproduct  material  must 
conform  to  the  EPA  standards.  Any 
requirements  of  such  standards  adopted 
by  the  NRC  shall  be  amended  as  the 
NRC  deems  necessary  to  conform  to 
EPA's  standards.  In  establishing  such 
standards,  the  Administrator  was  to 
consider  the  risk  to  the  public  health, 
safety,  and  the  environment,  the 
environmental  and  economic  costs  of 
applying  such  standards,  and  such  other 
factors  as  the  Administrator  determines 
to  be  appropriate.  See  42  U.S.C 
2022(b)(1). 

As  promulgated  by  EPA  under 
subpart  D  of  40  CFR  part  192  in  1983 
and  implemented  by  NRC  pursuant  to 
its  regulations  at  10  CFR  part  40. 
appendix  A.  a  Title  II  site  licensed  by 
NRC  or  an  Agreement  State,  could 
indefinitely  continue  to  emit  radon  at 
levels  that  could  result  in  risks  higher 
than  allowed  under  the  CAA.  It  was  this 
possibility  which  compelled  EPA  to 
promulgate  subpart  T  of  40  CFR  part  61 
under  CAA  section  112.  In  addition,  the 
UMTRCA  regulations  called  for  an 
impoundment  design  that  would 
achieve  compliance  with  the  20  pCi/m-- 
s  flux  standard  for  1.000  years,  or  at 
least  200  years,  but  prior  to  the  recent 
EPA  amendments  did  not  include  any 
requirement  that  monitoring  occur  to 
verify  the  efficacy  of  the  design. 

On  October  16, 1985,  NRC 
promulgated  rules  at  10  CFR  part  40. 
appendix  A  to  conform  NRCs 
regulations  issued  five  years  earlier  to 
the  provisions  of  EPA's  general 
UMTRCA  standards  other  than  those 
affecting  groundwater  protection  at  40 
CFR  part  192  (50  FR  41852).  NRC 
completed  conforming  amendments  for 
groundwater  protection  in  appendix  A 
of  10  CFR  part  40  in  1987. 

Neither  the  UMTRCA  standards 
promulgated  by  EPA  in  1983  nor  the 
NRC  standards  promulgated  in  1980  and 
amended  in  1985.  established 
compliance  schedules  to  ensure  that 
non-operational  tailings  piles  would  be 
closed,  and  that  the  20  pCi/m'-s 
standard  would  be  met.  within  a 
reasonable  period  of  time.  Moreover,  the 
EPA  standards  and  NRC  criteria  also  did 
not  require  monitoring  to  ensure 
compliance  with  the  flux  standard.  50 
FR  41852  (October  16,  1985).  To  rectify 
these  shortcomings  of  the  then  current 
EPA  and  NRC  programs  regulating 
uranium  mill  tailings,  EPA  promulgated 
standards  under  Section  1 12  of  the  CAA 
on  October  31. 1989,  to  ensure  that  the 
piles  would  be  closed  in  a  timely 
manner  with  monitoring.. 

On  December  15.  1989.  EPA 
published  national  standards  regulating 
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of  the  AEA,  e.g..  uranium  mill  tailings. 
Requirements  established  by  the  NRC 
with  respect  to  byproduct  material  must 
conform  to  the  EPA  standards.  Any 
requirements  of  such  standards  adopted 
by  the  NRC  shall  be  amended  as  the 
NRC  deems  necessary  to  conform  to 
EPA's  standards,  hi  establishing  such 
standards,  the  Administrator  was  to 
consider  the  risk  to  the  pubUc  health, 
safety,  and  the  environment,  the 
environmental  and  economic  costs  of 
applying  such  standards,  and  such  other 
factors  as  the  Administrator  determines 
to  be  appropriate.  See  42  U.S.C. 
2022(b)(1). 

As  promulgated  by  EPA  under 
subpart  D  of  40  CFR  part  192  in  1983 
and  implemented  by  NRC  pursuant  to 
its  regulations  at  10  CFR  part  40, 
appendix  A,  a  Title  II  site  Ucensed  by 
NRC  or  an  Agreement  State,  could 
indefinitely  continue  to  emit  radon  at 
levels  that  could  result  in  risks  higher 
than  allowed  under  the  CAA.  It  was  this 
possibility  which  compelled  EPA  to 
promulgate  subpart  T  of  40  CFR  part  61 
under  CAA  section  112.  In  addition,  the 
UMTRCA  regulations  called  for  an 
impoundment  design  that  would 
achieve  compliance  with  the  20  pCi/m-- 
s  flux  standard  for  1.000  years,  or  at 
least  200  years,  but  prior  to  the  recent 
EPA  amendments  did  not  include  any 
requirement  that  monitoring  occur  to 
verify  the  efficacy  of  the  design. 

On  October  16, 1985,  NRC 
promulgated  rules  at  10  CFR  p)art  40. 
appendix  A  to  conform  NRC's 
regulations  issued  five  years  earlier  to 
the  provisions  of  EPA's  general 
UMTRCA  standards  other  than  those 
affecting  groundwater  protection  at  40 
CFR  part  192  (50  FR  41852).  NRC 
completed  conforming  amendments  for 
groundwater  protection  in  appendix  A 
of  10  CFR  part  40  in  1987. 

Neither  the  UMTRCA  standards 
promulgated  by  EPA  in  1983  nor  the 
NRC  standards  promulgated  in  1980  and 
amended  in  1985.  established 
compliance  schedules  to  ensure  that 
non-operational  tailings  piles  would  be 
closed,  and  that  the  20  pCi/m--s 
standard  would  be  met.  within  a 
reasonable  period  of  time.  Moreover,  the 
EPA  standards  and  NRC  criteria  also  did 
not  require  monitoring  to  ensure 
compliance  with  the  flux  standard.  50 
FR  41852  (October  16,  1985).  To  rectify 
these  shortcomings  of  the  then  current 
EPA  and  NRC  programs  regulating 
uranium  mill  tailings.  EPA  promulgated 
standards  under  Section  112  of  the  CAA 
on  October  31. 1989.  to  ensure  that  the 
piles  would  be  closed  in  a  timely 
manner  with  monitoring. 

On  December  15. 1989.  EPA 
published  national  standards  regulating 


radionuclide  emissions  to  the  ambient 
air  from  several  source  categories, 
including  non-operational  sites  used  for 
the  disposal  of  uranium  mill  tailings. 
(54  FR  51654).  These  sites  are  either 
under  the  control  of  the  DOE  pursuant 
to  Title  I  of  the  Uranium  Mill  Tailings 
Radiation  Control  Act  (UMTRCA)  of 
1978.  42  use  7901  et.  seq.,  or  are  under 
the  control  of  NRC  or  Agreement  State- 
licensees  pursuant  to  Title  II  of 
UMTRCA.  These  standards — subpart  T 
of  40  CFR  part  61  (subpart  T)— were 
promulgated  pursuant  to  the  authority 
of  Clean  Air  Act  (CAA  or  Act)  section 
112  as  it  existed  in  1989. 

Prior  to  today's  action,  subpart  T  of  40 
CFR  part  61 .  limited  radon-222 
emissions  to  the  ambient  air  from  non- 
operational  uranium  mill  tailings 
disposal  sites  Ucensed  by  the  NRC  or  an 
affected  Agreement  State.  Subpart  T 
required  that  these  sites,  which  consist 
of  large  (i.e.,  numerous  acre) 
impoundments  or  piles,  comply  with  a 
radon  flux  standard  of  20  pCi/m^-s.  40 
CFR  61.222(a).  Moreover,  compliance 
must  be  achieved  within  two  years  of 
when  the  site  becomes  non-operational, 
40  CFR  61.222(b).  which  for  piles  which 
had  ceased  operation  prior  to  the  time 
of  promulgation  was  no  later  than 
December  15, 1991.  While  at  the  time  of 
promulgation  EPA  recognized  that  many 
sources  might  not  be  able  to  achieve  this 
date,  EPA  was  constrained  by  then 
existing  CAA  section  112(c)(l)(B)(ii) 
which  allows  a  maximum  of  two  years 
for  facilities  to  come  into  compliance. 
EPA  stated  that  for  those  sites  which 
could  not  meet  the  two-year  date,  the 
Agency  would  negotiate  expeditious 
compUance  schedules  pursuant  to  its 
enforcement  authority  under  CAA 
section  113.  See  54  FR  51683.  Subpart 
T  also  called  for  monitoring  and 
recordkeeping  to  estabUsh  and 
demonstrate  compliance.  See  40  CFR 
61.223  and  61.224. 

Subpart  T  was  part  of  a  larger 
promulgation  of  radionucUde  NESHAPs 
that  represent  the  Agency's  application 
of  the  policy  for  regulating  pollutants 
under  then  existing  CAA  section  112, 
which  was  first  announced  in  the 
benzene  NESHAPs.  54  FR  38044 
(September  14. 1989).  The  NESHAPs 
policy  utilized  a  two-step  approach.  In 
the  first  step.  EPA  considered  the 
lifetime  risk  to  the  maximally  exposed 
individual,  and  found  that  it  is 
presumptively  acceptable  if  it  is  no 
higher  than  approximately  one  in  ten 
thousand.  This  presumptive  level 
provides  a  benchmark  for  judging  the 
acceptability  of  a  category  of  emissions. 
This  first  step  also  considers  other 
health  and  risk  factors  such  as  projected 
incidence  of  cancer,  the  estimated 


number  of  persons  exposed  within  each 
individual  lifetime  risk  range,  the 
weight  of  evidence  presenteid  in  the  risk 
assessment,  and  the  estimated  incidence 
of  non-fatal  cancer  and  other  health 
effects.  After  considering  all  of  this 
information,  a  final  decision  on  a  safe 
level  of  acceptable  risk  is  made.  This 
becomes  the  starting  point  for  the 
second  step,  determining  the  ample 
margin  of  safety. 

In  the  second  step.  EPA  strives  to 
provide  protection  for  the  greatest 
number  of  persons  possible  to  an 
individual  lifetime  risk  level  no  higher 
than  approximately  one  in  one  million. 
In  this  step,  the  Agency  sets  a  standard 
which  provides  an  ample  margin  of 
safety,  again  considering  all  of  the 
health  risk  and  other  health  information 
considered  in  the  first  step,  as  well  as 
additional  factors  such  as  costs  and 
economic  impacts  of  controls, 
technological  feasibility,  unccfianities, 
and  any  other  relevant  factors. 

EPA  noted  that  standards  it  had 
already  promulgated  pursuant  to 
UMTRCA  (42  U.S.C.  2022,  7901-7942) 
would  eventually  limit  radon  emissions 
from  those  sites  to  a  fiux  of  20  pCi/m^- 
s  (see  40  CFR  part  192,  subpart  D),  and 
thus  EPA  referred  to  that  level  as 
"baseline."  EPA's  risk  assessment 
revealed  that  compliance  with  the  20 
pCi/m^-s  basehne  would  result  in  an 
estimated  lifetime  risk  to  the  maximally 
exposed  individual  of  appro.ximately 
lxlO-«,  a  level  EPA  determined  to  be 
safe  under  the  first  step  of  the  analysis. 
EPA  further  concluded  in  the  second 
step,  which  considers  additional  factors 
such  as  cost  and  technological 
feasibility,  that  the  baseline  level  also 
provided  an  ample  margin  of  safety. 

Even  though  EPA  determined  that  the 
baseline  was  protective  of  public  health 
with  an  ample  margin  of  safety,  EPA 
still  foimd  it  was  necessary  to 
promulgate  subpart  T.  This  was  because 
the  baseline  assumed  comphance  with 
the  UMTRCA  regulations  even  though 
those  regulations  did  not  require  that 
compliance  occur  in  the  foreseeable 
future  and,  in  fact,  many  sites  were  not 
proceeding  towards  the  basehne  level  at 
the  time  subpart  T  was  promulgated.  In 
other  words,  EPA  promulgated  subpart 
T  to  address  the  timing  issue,  which 
was  not  addressed  in  die  UMTRCA 
regulations. 

The  primary  subpart  T  standard  is  the 
requirement  that  radon-222  emissions 
not  exceed  a  Dux  of  20  pCi/m^-s.  40  CFR 
61.222(a).  Additionally,  it  requires  that, 
once  a  uranium  mill  tailings  pile  or 
impoundment  ceases  to  be  operational, 
it  must  be  disposed  of  and  brought  into 
compliance  with  the  emission  limit 
within  two  years  of  the  effective  date  of 
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the  standard  (by  December  15.  1991)  or 
within  two  years  of  tie  day  it  ceases  to 
be  operational,  whichever  is  later. 
Lastly,  it  requires  monitoring  of  the 
disposed  pile  to  dem  jnstrate 
compliance  with  the  radon  emission 
limit.  See  40  CFR  61. 223  and  61.224.  In 
its  1989  action,  EPA  recognized  that 
even  though  NRC  imblements  general 
EPA  standards  (pronmilgated  under 
UMTRCA)  which  also  regulate  these 
sites  and  call  for  con^liance  with  a  20 
pCi/m2-s  flux  standaiid  (see  40  CFR  part 
192,  subpart  D),  the  iJMTRCA 
regulatory  program  d  d  not  answer  the 
critical  timing  concei  n  addressed  by 
subpart  T. 

The  existing  UMTRCi  i  regulations  set  no 
time  limits  for  disposal  )f  the  piles.  Some 
piles  have  remained  un(  overed  for  decades 
emitting  radon.  Althoug  1  recent  action  has 
been  taken  to  move  fowi  ird  disposal  of  these 
piles,  some  of  them  ma>  still  remain 
uncovered  for  years. 

54  FR  at  51683.  How«  ver,  due  to  then- 
existing  CAA  section  112(c)(l)(B)(ii). 
EPA  was  constrained  to  requiring 
comphance  with  the  !0  pCi/m^-s 
baseline  within  two  y  ears,  a  date  the 
Agency  recognized  m  my  sites  might 
find  impossible  to  me  et.  EPA 
announced  that  those  situations  could 
be  dealt  with  through  site-specific 
enforcement  agreeme  its  under  CAA 
section  113.  Because  iiPA  feh 
constrained  by  the  CJ  A  as  it  existed  at 
that  time.  EPA  stated  hat  for  those  sites 
the  Agency  would  ne  [otiate  expeditious 
compliance  schedule:  pursuant  to  its 
enforcement  authorit    under  CAA 
section  113.  See  54  Fl ;  51683.  By  so 
doing,  subpart  T  in  ef  ect  mandated  that 
the  cover  to  meet  that  emissions  level  be 
installed  as  expeditio  isly  as  practicable 
considering  technolo{  ical  feasibihty. 

The  numerical  radc  n  emission  limit 
of  subpart  T  is  the  sar  le  as  the  IJMTRCA 
standard  at  40  CFR  pa  rt  192.  subpart  D 
(subpart  D)  (although  under  UMTRCA, 
the  limit  is  to  be  met  I  hrough  proper 
design  of  the  disposal  impoundment, 
and  is  to  be  implemer  ted  by  DOE  and 
NRC  for  the  individuc  1  sites,  whiie 
under  the  CAA,  the  st  mdard  is  an 
emissions  limit  with  <  ompliance 
established  by  EPA  th  rough 
monitoring).  Howevei,  the  two  year~ 
disposal  requirement  md  the  radon 
monitoring  requireme  [it  were  not . 
separately  required  bj  the  then  existing 
UKITRCA  regulations 

EPA  amended  40  CI  T?  part  192, 
subpart  D  on  Novembsr  15, 1993,  (58  FR 
60340)  to  fill  a  specifi ;  regulatory  gap 
with  respect  to  timing  and  monitoring. 
Under  subpart  D,  site^  are  now  required 
to  construct  a  permanent  radon  barrier 
pursuant  to  a  design  ti  >  achieve 
compliance  with  the  2  0  pCi/m^-s  flux 


standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee).  EPA  announced  its  goal 
that  this  occur  by  December  31,  1997, 
for  those  non-operational  uranium  miJl 
tailings  piles  listed  in  the  MOU  between 
EPA,  NRC  and  the  affected  Agreement 
States  (at  56  FR  67568),  or  seven  years 
after  the  date  on  which  the 
impoundments  cease  operation  for  all 
other  piles.  The  new  requirement  for 
verifying  the  flux  with  monitoring  is 
meant  to  assure  the  efficacy  of  the 
design  of  the  permanent  radon  barrier 
following  construction. 

Section  84a(2)  of  the  Atomic  Energy 
Act  requires  NRC  to  conform  its 
regulations  to  EPA's  regulations 
promulgated  under  UMTRCA.  As  noted 
above,  the  then  existing  NRC  criteria 
while  providing  a  comprehensive 
response  to  EPA's  general  LTMTRCA 
standards  did  not  compel  sites  to 
proceed  to  final  closure  by  a  certain  date 
nor  did  they  require  monitoring  to 
confirm  the  efficacy  of  the  design  of  the 
cover.  NRC  proposed  uranium  mill 
tailings  regulations  to  conform  the  NRC 
requirements  to  EPA's  proposed 
amended  standards  at  40  CFR  part  192 
subpart  D.  58  FR  58657  (November  3, 
1993).  The  final  NRC  regulations  amend 
Criterion  6  and  add  a  new  Criterion  6A 
together  with  new  definitions  in  the 
Introduction  to  appendix  A  to  part  40  of 
title  10  of  the  CFR.  (59  FR  28220,  )une 
1,  1994). 

These  CAA  and  UMTRCA  programs 
duplicate  each  other  by  creating  dual 
regulatory  oversight,  including 
independent  procediual  requirements, 
while  seeking  to  ensure  compliance 
with  the  same  numerical  20  pCi/m^-s 
flux  standard.  Concern  over  this 
duplication  inspired  several  petitions 
for  reconsideration,  most  notably  from 
NRC,  the  American  Mining  Congress 
(AMC)  and  Homestake  Mining  Co.  It 
was  also  alleged  that  subpeul  T  was 
unlawful  because  it  was  physically 
impossible  for  some  sites  to  come  into 
compliance  with  subpart  T  in  the  time 
required.  While  those  petitions 
remained  pending  before  EPA  (at  least 
In  part),  EPA  has  taken  several  actions 
to  address  the  issues  they  raised, 
including  publishing  the  proposal  to 
rescind  subpart  T,  as  well  as  the  Final 
Rule  to  amend  40  CFR  part  192,  subpart 
D  (UMTRCA  regulaUons)  and  a  Final 
Rule  staying  subpart  T  pending  the 
conclusion  of  this  rulemaking. 

C.  Clean  Air  Act  Amendments  of  1990 

After  promulgation  of  subpart  T  (and 
receipt  of  reconsideration  petitions),  the 
Chsan  Air  Act  was  substantially 
amended  in  November  1990.  Included 


in  the  amended  Act  was  an  amendment 
that  speaks  directly  to  the  duplication 
issue.  Newly  enacted  section  112(d)(9) 
provides  that  no  standard  for 
radionuclide  emissions  from  any 
category  or  subcategory  of  facilities 
licensed  by  the  Nuclear  Regulatory 
Commission  (or  an  Agreement  State)  is 
required  to  be  promulgated  under 
section  112  if  the  Administrator 
determines,  by  rule,  and  after 
consultation  with  the  Nuclear 
Regulatory  Commission,  that  the 
regulatory  program  established  by  the 
Nuclear  Regulatory  Commission 
pursuant  to  the  Atomic  Energy  Act  for 
such  category  or  subcategory  provides  - 
an  ample  margin  of  safety  to  protect  the 
public  health.  This  provision  strives  to 
eliminate  duplication  of  effort  between 
EPA  and  NRC,  so  long  as  public  health 
is  protected  with  an  ample  margin  of 
safety. 

Moreover,  Congress  expressed 
sensitivity  to  the  special  comphance 
problems  of  uranium  mill  tailings  sites 
through  new  section  112(i)(3).  This 
provision  provides  an  additional  3-year 
extension  to  mining  waste  operations 
(e.g.,  uranium  mill  tailings)  if  the  4 
years  allowed  (including  a  one  year 
extension)  for  compliance  with 
standards  promulgated  under  the 
amended  section  112  is  insufficient  to 
dry  and  cover  the  mining  waste  (thereby 
controlling  emissions). 

D.  Memorandum  of  Understanding 
(MOU)  Between  EPA.  NRC  and  Affected 
Agreement  States 

In  July  of  1991.  EPA,  NRC  and  the 
affected  Agreement  States  entered  into 
discussions  over  the  dual  regulatory 
programs  established  under  UMTRCA 
and  the  CAA.  In  October  1991,  those 
discussions  resulted  in  a  Memorandum 
of  Understanding  (MOU)  between  EPA, 
NRC  and  the  Agreement  States  which 
outlines  the  steps  each  party  will  take 
to  both  eliminate  regulatory  redundancy 
and  to  ensure  uranium  mill  tailings 
piles  are  closed  as  expeditiously  as 
practicable.  See  56  FR  55434  (MOU 
reprodtjced  as  part  of  proposal  to  stay 
subpart  T);  see  also  56  FR  67537  (final 
rule  to  stay  subpart  T).  The  primary 
purpose  of  the  MOU  is  to  ensure  that 
owners  of  uranium  mill  tailings  disposal 
sites  that  have  ceased  operation,  and 
owners  of  sites  that  will  cease  operation 
in  the  future,  bring  those  piles  into 
compliance  with  the  20  pCi/m^-s  flux 
standard  as  expeditiously  as  practicable 
considering  technological  feasibihty 
(including  factors  beyond  the  control  of 
the  hcensee)  with  the  goal  that  all 
current  disposal  sites  be  closed  and  in 
compliance  with  the  radon  emission 
standard  by  the  end  of  1997,  or  within 


seven  years  of  the  date  on  which 
existing  operations  and  standby  sites 
enter  disposal  status.  This  goal 
comports  with  Congress's  concern  over 
timing  as  reflected  in  CAA  section 
112(i)(3),  as  amended. 

E.  The  Settlement  Agreement    | 

As  contemplated  by  the  MOU,  on 
December  31, 1991,  EPA  took  final 
action  to  stay  and  proposed  rescission  of 
subpart  T  under  section  112(d)(9),  and  ' 
issued  an  advance  notice  of  proposed 
rulemaking  under  UMTRCA.  See  55  FR 
67537,  67561  and  67569.  In  order  to 
preserve  its  rights,  EDF  filed  a  lawsuit 
challenging  the  legality  of  the  stay.  EDF 
v.  Reilly,  No.  92-1082 "(D.C.  Cir.). 
Litigation  had  previously  been  filed  by 
EDF,  NRDC,  AMC,  Homestake  and 
others,  challenging  subpart  T.  AMC,  et 
al.  V.  EPA,  Nos.  90-1058,  90-1063,  90- 
1068,  and  90-1074  (D.C.  Cir.).  NRC, 
AMC  and  Homestake  had  also  filed  an 
administrative  petition  for         I 
reconsideration  of  subpart  T.     ' 

Discussions  continued  with  the 
litigants  and  NRC,  and  in  February 
1993,  an  agreement  was  reached  to 
settle  the  pending  litigation  and  the 
administrative  proceeding,  avoid 
potential  future  litigation,  and  otheru'ise 
agree  to  a  potential  approach  to 
regulation  of  NRC-licensed  non- 
operational  uranium  mill  tailings 
disposal  sites.  See  58  FR  17230  (April 

I,  1993)  (notice  announcing  settlement 
agreement  under  CAA  section  113(g)). 
NRC  agreed  in  principle  with  the 
agreement  by  letter. 

The  settlement  agreement  adds 
comprehensive  detail  to,  and  thereby 
continues,  the  approach  set  forth  in  the 
MOU.  Actions  implemented  under  the 
settlement  agreement  should  result  in 
the  expeditious  control  of  radon-222 
emissions  at  non-operational  uranium 
mill  tailings  disposal  sites  without  the 
delays  and  resource  expenditures 
engendered  by  litigation  and 
contentious  administrative  process.  This 
enables  EPA  to  satisfy  the  criteria  of 
section  112(d)(9)  that  EPA  find,  by  rule, 
that  the  NRC  regulatory  program 
protects  public  health  with  an  ample 
margin  of  safety.  It  does  this,  in  part,  by 
providing  for  changing  EPA's  UMTRCA' 
regulations  such  that  public  health 
would  be  as  well  protected  under 
UMTRCA  as  would  implementation  of 
subpart  T  under  the  CAA. 

II.  Rationale  for  Final  Rule  To  Rescind 
40  CFR  Part  61  Subpart  T  for  NRC  and 
Agreement  State  Licensees  ^  . 

In  light  of  the  new  statutory  authority 
provided  EPA  by  section  112(d)(9)  of 
the  Clean  Air  Act  as  amended,  EPA  met 
with  NRC  and  the  affected  Ag^reement 
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seven  years  of  the  date  on  which 
existing  operations  and  standby  sites 
enter  disposal  status.  This  goal 
comports  with  Congress's  concern  over 
timing  as  reflected  in  CAA  section 
112(i)(3),  as  amended. 

E.  The  Settlement  Agreement    | 

As  contemplated  by  the  MOU,  on 
December  31. 1991,  EPA  took  final 
action  to  stay  and  proposed  rescission  of 
subpart  T  under  section  112(d)(9),  and  ' 
issued  an  advance  notice  of  proposed 
rulemaking  under  UMTRCA.  See  55  FR 
67537,  67561  and  67569.  In  order  to 
preserve  its  rights,  EDF  filed  a  lawsuit 
challenging  the  legality  of  the  stay.  EDF 
V.  Reilly,  No.  92-1082 "(D.C.  Cir.). 
Litigation  had  previously  been  filed  by 
EDF,  NRDC,  AMC,  Homestake  and 
others,  challenging  subpart  T.  AMC,  et 
al.  V.  EPA.  Nos.  90-1058,  90-1063,  90- 
1068,  and  90-1074  (D.C.  Cir.).  NRC, 
AMC  and  Homestake  had  also  filed  art 
administrative  petition  for 
reconsideration  of  subpart  T. 

Discussions  continued  with  the 
litigants  and  NRC,  and  in  February 
1993,  an  agreement  was  reached  to 
settle  the  pending  litigation  and  the 
administrative  proceeding,  avoid 
potential  future  litigation,  and  otherwise 
agree  to  a  potential  approach  to 
regulation  of  NRC-licensed  non- 
operational  uranium  mill  tailings 
disposal  sites.  See  58  FR  17230  (April 

I,  1993)  (notice  announcing  settlenient 
agreement  under  CAA  section  113(g)). 
NRC  agreed  in  principle  with  the 
agreement  by  letter. 

The  settlement  agreement  adds 
comprehensive  detail  to,  and  thereby 
continues,  the  approach  set  forth  in  the 
MOU.  Actions  implemented  under  the 
settlement  agreement  should  result  in 
the  expeditious  control  of  radon-222 
emissions  at  non-operational  uranium 
mill  tailings  disposal  sites  without  the 
delays  and  resource  expenditures 
engendered  by  litigation  and 
contentious  administrative  process.  This 
enables  EPA  to  satisfy  the  criteria  of 
sectibn  112(d)(9)  that  EPA  find,  by  rule, 
that  the  NRC  regulatory  program 
protects  public  health  with  an  ample 
margin  of  safety.  It  does  this,  in  part,  by 
providing  for  changing  EPA's  UMTRCA' 
regulations  such  that  public  health 
would  be  as  well  protected  under 
UMTRCA  as  would  implementation  of 
subpart  T  under  the  CAA. 

II.  Rationale  For  Final  Rule  To  Rescind 
40  CFR  Part  61  Subpart  T  for  NRC  and 
Agreement  State  Licensees  ^  . 

In  light  of  the  new  statutory  authority 
provided  EPA  by  section  112(d)(9)  of 
the  Clean  Air  Act  as  amended,  EPA  met 
with  NRC  and  the  affected  Agreement 


States  to  determine  whether,  with 
certain  modifications  to  its  regulatory 
program  under  UMTRCA,  the  NRC 
regulatory  program  might  provide  an 
ample  margin  of  safety.  If  so,  subpart  T 
would  be  rendered  superfluous  and, 
therefore,  needlessly  duplicative  and 
burdensome  such  that  rescission 
pursuant  to  CAA  section  112(d)(9) 
would  be  appropriate. 

In  applying  the  risk  methodology  for 
CAA  section  112  to  the  risk  assessment 
for  subpart  T,  EPA  has  already 
determined  that  the  baseline  that  would 
result  once  the  20  pCi/m^-s  UMTRCA 
standard  is  met  protects  public  health 
with  an  ample  margin  of  safety.  Thus, 
since  the  regulatory  program 
implemented  by  NRC  assures  that  sites 
will  achieve  the  baseline  (20  pCi/m^-s) 
as  soon  as  practicable  considering 
technological  feasibility  and  factors 
beyond  the  control  of  the  licensee,  the 
NRC  program  protects  the  public  to  the 
same  extent  as  subpart  T,  and  subpart  T 
is  not  necessary  for  these  facilities.  More 
specifically,  appropriate  modifications 
to  the  UMTRCA  regulatory  scheme  as 
implemented  by  NRC  and  the  affected 
Agreement  States  to  ensure  specific, 
enforceable  closure  deadlines  and 
monitoring  requirements  such  that 
compliance  with  the  baseline  occurs  as 
expeditiously  as  practicable  considering 
technological  feasibility  and  factors 
beyond  the  control  of  the  licensee, 
protect  public  health  with  an  ample 
margin  of  safety.  In  so  concluding,  EPA 
relies  wholly  upon  the  risk  analysis  it 
conducted  in  promulgating  subpart  T. 
EPA  is  not  revisiting  that  analysis  here. 

A.  The  Regulatory  Scheme  Under 
UMTRCA  - 

As  a  supplement  to  the  Atomic 
Energv  Act  of  1954,  as  amended, 
UMTRCA  (42  U.S.C.  2022,  7901-7942) 
was  enacted  to  comprehensively 
address  the  dangers  presented  by 
uranium  mill  tailings,  including  their 
disposal: 

Uranium  mill  tailings  located  at  active  and 
inactive  mill  operations  may  pose  a  potential 
and  significant  radiation  health  hazard  to  the 
public,  and  •   •   *  the  protection  of  the 
public-health,  safety,  and  welfare  *  *  * 
requirels]  that  every  reasonable  effort, be 
made  to  provide  for  the  stabilization, 
disposal,  and. control  in  a  safe  and 
environmentally  sound  manner  of  such 
tailings  in  order  to  prevent  or  minimize 
radon  diffusion  into  the  environment  *  *  *. 

42  U.S.C.  7901(a);  see  American  Mining 
Congress  v.  Thomas,  772  F.2d  617  (10th 
Qr.  1985),  cert,  denied,  426  U.S.  1158 
(1986).  As  to  uranium  mill  tailings 
dispossd  sites  in  particular,  UMTRCA 
gives  the  Department  of  Energy  (DOE) 
the  responsibility  to  clean  up  and 


dispose  of  certain  sites  (i.e..  Title  I),  and 
gives  NRC  the  responsibility  for 
regulating  those  sites  that  are  owned 
and  operated  by  its  licensees  (i.e.,  Title 
II).  EPA  is  responsible  for  promulgating 
the  generally  applicable  environmental 
standards  to  be  implemented  by  both 
NRC  and  DOE.  42  U.S.C.  2022(a),  7911- 
7924;  AMC.  724  F.2d  at  621.  EPA 
published  its  final  UMTRCA  regulations 
on  December  15,  1982  for  Title  I  sites 
and  on  September  30. 1983  for  Title  II 
sites.  48  FR  590  and  48  FR  45926 
(codified  at  40  CFR  part  192). 

Parts  of  EPA's  final  UMTRCA 
regulations  are  directed  to  the 
permanent  disposal  of  uranium  mill 
tailings.  See  40  CFR  part  192,  subpart  D. 
Among  the  requirements  of  subpart  D  is 
the  mandate  that  radon  releases  from 
the  disposal  sites  not  exceed  a  flux  of 
20  pCi/m2-s.  40  CFR  192.32  (a)  and  (b). 
Other  aspects  of  subpart  D  pertain  to 
groundwater,  monitoring,  design,  and 
duration  of  closure.  See  40  CFR  192.32 
and  192.33.  With  the  exception  of  the 
groundwater  provisions  at  40  CFR 
192.20(a)(2)-(3),  applicable  to  Title  I 
sites,  all  aspects  of  EPA's  regulations 
were  upheld  by  the  Tenth  Circuit  in 
AMC  V.  Thomas.^72  F.2d  at  640.  EPA 
is  currently  engaged  in  rulemaking  to 
address  the  court's  remand  of  the  Title 
I  groundwater  provisions. 

Because  NRC  implements  EPA's 
general  UMTRCA  standards  for  its 
licensees  (as  do  its  Agreement  States),  it 
has  promulgated  its  own  implementing 
regulations  in  the  form  of  "criteria."  See 
generally  10  CFR  part  40,  appendix  A. 
While  these  criteria  set  forth  a  variety  of 
specific  requirements — financial, 
technical,  and  administrative — to 
govern  the  final  reclamation  (i.e., 
closure)  design  for  each  disposal  site, 
they  also  provide  for  "site-specific" 
flexibility  by  authorizing  alternatives 
that  are  at  least  as  stringent  as  EPA's 
general  standards  and  NRC's  criteria, 
"to  the  extent  practicable"  as  provided 
-in  section  84c  of  the  Atomic  Energy  Act 
of  1954,  as  amended.  10  CFR  part  40. 
appendix  A,  Introduction. 

Overall,  NRC's  implementation 
criteria  set  forth  a  rigorous  program 
governing  the  reclamation  of  the 
disposal  sites  so  that  closure  will  (1)  last 
for  1,000  years  to  the  extent  reasonable, 
but  in  any  event  at  least  200  years,  and 
(2)  limit  radon  release  to  20  pCi/m^-s 
throughout  that  period.  The  design  must 
be  able  to  withstand  extreme  weather 
and  other  natural  forces.  Upon  review, 
EPA  believed  the  NRC  criteria  comprise 
a  comprehensive  response  to  EPA's 
general  standards  at  40  CFR  part  192, 
subpart  D.  However,  as  noted  above, 
nothing  in  either  EPA's  1983  general 
standards  or  NRC's  1985  amended 
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impiementing  criteria  compelled  sites  to 
proceed  towards  fitiai  closure  by  a 
certain  date.  This  was  the  reason  for 
EPA's  decision  in  1989  to  promulgate 
the  subpart  T  NESHAPs  under  the  CAA. 
Moreover,  neither  EPA's  general 
UMTRCA  regulati<ins,  nor  NRC's 
implementing  chKria  previously 
required  appropria  ie  monitoring  to 


ensure  compliance 
s  standard. 


with  the  20  pCi/m^ 


A  nendments  of  1990: 
'Simpson 


B.  Clean  Air  Act 
Section  112(d)(9}( 
Amendment") 

The  purpose  of  t  lis  provision  is  to 
preserve  govemme  atal  resources  and 
avoid  needless,  bui  densome,  and 
potentially  contrad  ictory  CAA 
regulations.  Specif  cally,  section 
112(d)(9)  makes  exblicit  that  EPA  need 
not  regulate  radionuclides  under  section 
112  of  I  he  CAA  forjthose  radionuclide 
sources  that  are  sufficiently  regulated  by 
NRC  or  its  Agreemi  tnt  States  (under  the 
Atomic  Energy  Act  or  its  component 
Acts,  such  as  UMT  ?CA).  More 
particularly,  sectioi  112(d)(9)  allows 
EPA  to  decline  to  r  igulate  under  section 
112  if  the  Adminisi  rator  determines  "by 
rule,  and  after  cons  nitron  with  the 
INRCj,"  that  NRC's  regulatory  program 
for  a  particular  sou  re  "category  or 
SL!bcafegor\'  provid  js  an  ample  margin 
of  safety  to  protect  he  pubbc  health." 

As  EPA  interpret  >  section  112(d)(9), 
the  Agency  may  re;  cind  the  subpart  T 
NESHAP  as  it  appl  es  to  non- 
operational  uraniui  n  mill  tailings 
disposal  faciUties  1  censed  by  NRC  of  an 
affected  Agreement  State  i/lhe  Agency 
(1)  consults  with  N  IC,  (2)  engages  in 
public  notice  and  c  imment  rulemaking, 
and  (3)  finds  that  tl  e  separate  NRC 
regulatory  program  provides  an 
equivalent  level  of  lublic  health 
protection  (i.e.,  an  i  mple  margin  of 
safety)  as  would  im  alementation  of 
subpart  T  While  th  s  rulemaking  may 
commence  prior  to  inal  development  of 
NRC's  regulatory  pi  ogram,  that  program 
must  fully  satisfy  tl  e  statute  at  the  time 
EPA  takes  final  acti  an.  In  so  doing,  EPA 
must  find  that  the  f  fRC  regulatory 
program  satisfies  th  b  CAA  standard,  not 
that  full  and  final  ii  iplemehtation  of 
that  program  has  al  eady  successfully 
occurred. 

C.  Memorandum  of  Understanding 
(MOU) 

EPA,  NRC  and  lb ;  affected  Agreement 
Stales  entered  inter  sive  discussions 
resulting  in  the  exe  aition  of  a 
Memorandum  of  Ui  tderstanding  (MOU). 
a  copy  of  which  wap  printed  at  the  end 
of  the  proposed  rul^  to  rescind  subpart 
T  published  Decern  >er  31, 1991  (56  FR 
67568).  The  primar '  purpose  of  the 


MOU  is  to  ensure  that  non-operational 
uranium  mill  tailings  piles  and 
impoundments  licensed  by  NRC  or  an 
affectod  Agreement  State  achieve 
compliance  through  emplacement  of  a 
permanent  radon  barrier  with  the  20 
pCi/m^s  flux  standard  specified  in 
EPA's  UMTRCA  standards  (40  CFR 
192.32(b)(1))  as  expeditiously  as 
practicable  considering  technological 
feasibility  (including  factors  beyond  the 
control  of  the  licensee).  The  goal  is  that 
this  occur  at  all  current  disposal  sites  by 
the  end  of  1997.  or  within  seven  years 
of  when  the  existing  operating  and 
standby  sites  enter  disposal  status.  The 
MOU  called  for  EPA  to  modify  its 
UMTRCA  regulations  (at  40  CFR  part 
192,  subpart  D)  to  address  the  timing 
concern  that  resulted  in  EPA's  1989 
decision  to  promulgate  subpart  T.  In 
addition,  the  MOU  called  for  NRC  to 
modify  its  implementing  reyuiations  at 
10  CFR  part  40,  appendix  A,  as 
appropriate,  and  to  immediately 
commence  efforts  to  amend  the  licenses 
of  the  non-operational  mill  tailings 
disposal  site  owners  and  operators  to 
include  reclamation  plems  that  require 
compliance  with  the  20  pCi/m--s 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee).  This  was  to  be 
accomplished  either  through  voluntary 
cooperation  with  the  licensees,  or 
through  administratively  enforceable 
orders.  In  accordance  with  the  MOU, 
the  NRC  and  affected  Agreement  States 
agreed  to  amend  the  licenses  of  all  sites 
whose  milling  operations  have  ceased 
and  whose  tailings  piles  remain 
partially  ortotaHy  uncovered.  The 
amended  licenses  would  require  each 
mill  operator  to  establish  a  detailed 
tailings  closure  plan  for  radon  to 
include  key  closure  milestones  and  a 
schedule  for  timely  emplacement  of  a 
permanent  radon  barrier  on  all  non- 
operational  tailings  impoundments  to 
ensure  that  radon  emissions  do  not 
exceed  a  flux  of  20  pCi/m^-s.  These 
actions,  coupled  with  NRC's 
commitment  to  enforce  the  amended 
licenses,  are  intended  to  provide  the 
basis  for  EPA  to  make  the  requisite 
findings  under  CAA  section  112(d)(9j 
for  rescission  of  subpart  T. 

D.  Settlement  Agreement 

In  light  of  CAA  section  112(d)(9),  and 
in  order  to  foster  a  consensus  approach 
to  regulation  in  this  area,  EPA  then 
commenced  discussions  with  NRC,  the 
American  Mining  Congress  (AMC),  and 
the  Environmental  Defense  Fund  (EDK). 
As  a  result  of  discussions  after 
execution  of  the  MOU,  a  final  settlement 
agreement  was  executed  between  EPA, 


AMC,  EDF,  NRDC  and  individual  site 
owners,  to  which  NRC  agreed  in 
principle  by  letter.  The  settlement 
agreement  continues  the  regulatory 
approach  set  forth  in  the  MOU  adding 
extensive  detail  to  that  agreement.' 

Under  the  agreement  tetween  EDF, 
AMC,  individual  sites  and  EPA,  the 
pending  Utigation  would  not  be 
dismissed  until  after  certain  terms  in  the 
agreement  were  fulfilled.  The  parties 
agreed  that  upon  rescission  of  subpart  T, 
they  would  jointly  move  the  court  to 
dismiss  the  challenges  pertaining  solely 
to  subpart  T, (Paragraph  IIl.l.)  By  the 
terms  of  the  agreement  (paragraph 
III.15.),  AMC's  pending  administrative 
petition  for  reconsideration  of  subpart  T 
becomes  moot  with  the  final  rescission 
of  subpart  T.  Moreover,  the  agreement 
does  not  legally  bind  or  otherwise 
restrict  EPA's  rights  or  obligations  under 
law;  rather,  by  its  terms  (paragraph 
111.12.),  there  is  no  recourse  for  a  court, 
order  to  implement  the  agreement. 
Indeed,  the  only  remedy  for  failure  to 
meet  the  terms  of  the  final  agreement  is 
activation  by  the  litigants  of  the 
underlying  litigation. 

E.  Actions  by  NRC  and  EPA  Pursuant  to 
the  MOU  and  Settlement  Agreement 

1.  EPA  Regulatory  Actions 

On  December  31,  1991,  EPA  took 
several  steps  towards  fulfilling  its 
responsibilities  under  the  MOU  and  in 
implementing  CAA  section  112(d)(9)  by 
publishing  three  Federal  Register  (FR) 
notices.  In  the  first  notice  (56  FR  67537), 
EPA  published  a  Final  Rule  to  stay  tlie 
effectiveness  of  40  CFR  part  61,  subpart 
T,  as  it  applies  to  owners  and  operators 
of  non-operational  uranium  mill  tailings 
disposal  sites  licensed  by  the  NRC  or  an' 
Agreement  State.  The  stay  will  remain 
in  effect  until  the  Agency  rescinds  the 
uranium  mill  tailings  NESHAPs  at  40 
CFR  part  61,  subpart  T.  However,  if  EPA 
fails  to  complete  that  rulemaking  by 
June  30, 1994,  the  stay  will  expire  and 
the  requirements  of  subpart  T  will 
become  effective. 

In  a  second  notice  published  on 
December  31, 1991,  the  Agency 
proposed  to  rescind  the  NESHAPs  for 
radionuclides  that  appears  at  40  CFR 
part  61.  subpart  T,  as  it  applies  to  non- 
operational  uranium  mill  tailings 
disposal  sites  licensed  by  the  NRC  or  an- 
Agreement  State  (56  FR  67561). 

In  the  third  notice,  EPA  published  an 
advanced  notice  of  proposed 
rulemaking  to  amend  40  CFR  part  192, 
subpart  D  (56  FR  67569)  to  provide  for. 
site  closure  to  occur  as  expeditiously  as 
practicable  considering  technological 
feasibility  (including  factors  beyond  the 
control  of  the  licensee),  and  appropriate 


monitoring  requirements  for  non-  i) 
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These  amendments  would  ensure  timely    (i 

compliance  and  add  monitoring  Ij 
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that  this  occur  by  December  31,  1997,  sc 

for  those  non-operational  uranium  mill  m 

tailings  piles  listed  in  the  MOU  between  ai 

EPA,  NRC  and  affected  Agreement  tii 

States  (at  56  FR  67568),  or  seyen  years  s 

after  the  date  on  which  the  nc 
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other  piles.                                            .  er 

As  intended  by  EPA,  the  phrase  "as  er 

expeditiously  as  practicable  considering  cc 

technological  feasibility,"  means  as  th 

quickly  as  possible  considering;  (1)  The  ac 
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and  sites;  (2)  the  limits  of  available  rn 

technology;  (3)  the  need  for  consistency  bl 
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EPA  recognized  that  the  UMTRCA  fac 
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design  standard.  EPA  made  minor  m( 

amendments  to  this  scheme  to  better  an 

facilitate  implementation  of  the  no 

regulation  without  fundamentally  no 

altering  the  current  method  of 

compliance.  Subpart  D,  as  amended, 

requires  site  control  be  carried  out  in 

accordance  with  a  written  tailings 

closure  plan  (radon),  and  in  a  manner 

which  ensures  that  closure  activities  are 
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monitoring  requirements  for  non- 
operational  uranium  mill  tailings  piles. 
These  amendments  would  ensure  timely 
compliance  and  add  monitoring 
requirements  currently  lacking  in  the 
UMTRCA  regulations. 

EPA  published  a  notice  on  June  8. 
1993,  proposing  to  amend  40  CFR  part 
192.  subpart  D.  (58  PR  32174).  On 
November  15, 1993.  EPA  published  the 
Final  Rule  amending  40  CFR  part  192. 
subpart  D.  (58  PR  60340).  This  Pinal 
Rule  requires:  (1)  Emplacement  of  a 
permanent  radon  barrier  constructed  to 
achieve  compliance  with,  including 
attainment  of,  the  20  pCi/m^-s  flux 
standard  by  all  NRC  or  Agreement  State 
licensed  sites  that,  absent  rescission, 
would  be  subject  to  subpart  T;  (2) 
interim  milestones  to  assure  appropriate 
progress  in  emplacing  the  permanent 
radon  barrier;  and  (3)  closure  of  the  site 
closure  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee)  after  the  impoundments 
cease  operation.  EPA  announced  a  goal 
that  this  occur  by  December  31,  1997, 
for  those  non-operational  uranium  mill 
tailings  piles  listed  in  the  MOU  between 
EPA,  NRC  and  affected  Agreement 
States  (at  56  PR  67568),  or  seyen  years 
after  the  date  on  which  the 
impoundments  cease  operation  for  all 
other  piles. 

As  intended  by  EPA,  the  phrase  "as 
expeditiously  as  practicable  considering 
technological  feasibility,"  means  as    ■ 
quickly  as  possible  considering;  (1)  The 
physical  characteristics  of  the  tailings 
and  sites;  (2)  the  limits  of  available 
technology;  (3)  the  need  for  consistency 
with  mandatory  requirements  of  other 
regulatory^rograms;  and  (4)  factors 
beyond  the  control  of  the  licensee. 
While  this  phrase  does  not  preclude 
economic  considerations  to  the  extent 
provided  by  the  phrase  "available 
technology,"  it  also  does  not 
contemplate  "utilization  of  a  cost-benefit 
analysis  in  setting  compliance 
schedules.  The  radon  control 
compliance  schedules  are  to  be 
developed  consistent  with  the  targets  set 
forth  in  the  MOU  as  reasonably  appUed 
to  the  specific  circumstances  of  each  . 
site. 

EPA  recognized  that  the  UMTRCA 
regulatory  scheme  encompasses  a 
design  standard.  EPA  made  minor 
amendments  to  this  scheme  to  better 
facilitate  implementation  of  the 
regulation  without  fundamentally 
altering  the  current  method  of 
compliance.  Subpart  D,  as  amended, 
requires  site  control  be  carried  out  in 
accordance  with  a  written  tailings 
closure  plan  (radon),  and  in  a  manner 
which  ensures  that  closure  activities  are 


initiated  as  expeditiously  as  practicable 
considering  technological  feasibifity 
(including  factors  beyond  the  control  of 
licensees).  The  tailings  closure  plan 
(radon),  either  as  originally  written  or 
subsequently  amended,  will  be 
incorporated  into  the  individual  site 
licenses,  including  provisions  for  and 
amendments  to  the  milest"fenes  for 
control,  after  NRC  or  an  affected 
Agreement  State  finds  that  the  schedule 
reflects  compliance  as  expeditiously  as 
practicable  considering  technological 
feasibility  (including  factors  beyond  the 
control  of  the  licensee).  The  compliance 
schedules  are  to  be  developed 
consistent  with  the  targets  set  forth  in 
the  MOU  as  reasonably  applied  to  the 
specific  circumstances  of  each  site  with 
a  goal  that  final  closure  occur  by 
December  31,  1997,  for  those  non- 
operational  uranium  mill  tailings  piles 
listed  in  the  MOU  between  EPA,  NRC 
and  affected  Agreement  States  (at  56  PR 
67568),  or  seven  years  after  the  date  on 
which  the  impoundments  cease 
operation  for  all  other  piles.  These 
schedules  must  include  key  closure 
milestones  and  other  milestones  which 
are  reasonably  determined  to  promote 
timely  compUance  with  the  20  pCi/m^- 
s  flux  standard.  Milestones  which  are 
not  reasonably  determined  to  advance 
timely  compliance  with  the  radon  air 
emissions  standard,  e.g.  installation  of 
erosion  protection  and  groundwater 
corrective  actions,  are  not  relevant  to 
the  tailings  closure  plans  (radon).  In 
addition,  subpart  D  requires  that 
licensees  ensure  that  radon  closure 
milestone  activities,  such  as  wind 
blown  tailings  retrieval  and  placement 
on  the  pile,  interim  stabilization 
(including  dewatering  or  the  removal  of 
freestanding  liquids  and  recontouring), 
and  radon  barrier  construction,  are 
undertaken  to  achieve  compliance  with, 
including  attainment  of,  the  20  pCi/m^- 
s  flux  standard  as  expeditiously  as 
practicable  considering  technological 
feasibility. 

The  goal  of  the  amendments  to 
subpart  D  is  for  existing  sites,  or  those 
that  become  non-operational  in  the 
future,  to  achieve  compliance  as 
expeditiously  as  practicable  considering 
technological  feasibility  (including 
factors  beyond  the  control  of  licensees) 
within  the  time  periods  set  forth  in  the 
MOU,  including  Attachment  A  thereto, 
and  for  new  sites  to  achieve  compliance 
no  later  than  seven  years  after  becoming 
non-operational. 

However,  if  the  NRC  or  an  Agreement 
State  makes  a  finding  that  compliance 
with  the  20  pCi/m^-s  flux  standard  has 
been  demonstrated  through  appropriate 
monitoring,  after  providing  an 
opportunity  for  public  participation, 


then  the  performance  of  the  milestone(s) 
may  be  extended.  If  an  extension  is 
granted,  then  during  the  period  of  the 
extension,  compliance  with  the  20  pCi/ 
m^-s  flux  standard  must  be 
demonstrated  each  year.  Additionally, 
licensees  may  request,  based  upon  cost, 
that  the  final  compliance  date  for 
emplacement  of  the  permanent  radon 
barrier,  or  relevant  milestone  set  forth  in 
the  applicable  license  or  incorporated  in 
the  tailings  closure  plan  (radon),  be 
extended.  The  NRC  or  an  affected 
Agreement  State  may  approve  such  a 
request  if  it  finds,  after  providing  the 
opportunity  for  public  participation, 
that:  (1)  The  licensee  is  making  good 
faith  efforts  to  emplace  a  perma.ient 
radon  barrier  constructed  to  achieve  the 
20  pCi/m^-s  flux  standard;  (2)  such 
delay  is  consistent  with  the  definition  of 
"available  technology;"  and  (3)  such 
delay  will  not  result  in  radon  emissions 
that  are  determined  to  result  in 
significant  incremental  risk  to  the 
pubHc  health.  Such  a  finding  should  be 
accompanied  by  new  deadlines  which 
reasonably  correspond  to  the  target 
dates  identified  in  Attachment  A  of  the 
MOU.  (56  PR  67569). 

EPA  expects  the  NRC  and  Agreement 
States  to  act  consistently  with  their 
commitment  in  the  MOU  and  provide 
for  public  notice  and  comment  on 
proposals  or  requests  to  (1)  incorporate 
radon  tailings  closure  plans  or  other 
schedules  for  effecting  emplacement  of 
a  permanent  radon  barrier  into  licenses 
and  (2)  amend  the  radon  tailings  closure 
schedules  as  necessary  or  appropriate 
for  reasons  of  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensees).  Under  the  terms  of  the 
MOU.  NRC  should  do  so  with  notice 
timely  published  in  the  Federal 
Register.  In  addition,  consistent  with 
the  MOU,  members  of  the  public  may 
request  NRC  action  on  these  matters 
pursuant  to  10  CPR  2.206.  EPA  also 
expects  the  Agreement  States  to  provide 
comparable  opportunities  for  public 
participation  pursuant  to  their  existing 
authorities  and  procedures. 

The  UMTRCA  regulations,  as 
promulgated  by  EPA  and  implemented 
by  NRC  prior  to  the  1993  amendments, 
while  ultimately  limiting  emissions  to 
the  same  numerical  level  as  subpart  T, 
were  supported  by  a  variety  of  design- 
based  substantive  and  procedural 
requirements  that  speak  to  UMTRCA 's 
unique  concern  that  final  site  closure 
occur  in  a  manner  that  will  last  1.000 
years  or  at  least  200  years,  but  did  not 
require  monitoring  of  emissions  to 
confirm  the  performance  of  the  earthen 
cover.  See  generally  10  CPR  part  40, 
appendix  A  and  40  CPR  part  192. 
Subpart  D,  as  amended,  requires  all 
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being  at  least  as 
Method  115  in 
effectiveness  of  the 
hairier  in  achieving 
the  20  pCi/m2-s  flux 
emplacement  of  a 
barrier  designed  anc 
achieve  compliance 
attainment  of,  the  2( 
standard,  the  licensee 


appropnate  m 
the  rador.  flux 
monitoring  will 
the  permanent  radoi 
in  ensuring  that 
will  not  exceed 
pQ/m^  flux 
by40CFR192.32<b) 
that  the  permanent 
designed  to  ensure 
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standard  by  ail  sites, 
require  continuous 
monitoring.  Rather,  i 
event  may  sufBce  to 
the  permanent  rador 
continued  compliant  ;e 
that  if  the  NRC  or  an 
extends  the  time  for 
milestones  based  on 
compliance  with  the 
standard  has  been 
appropriate  monitoring 
with  the  20  pCi/m^-s 
be  demonstrated  eac  i 
period  of  the  extensi  >n 

2.  NRC  Regulatory  A  aion 

On  May  20,  1994,  he  Commissioners 
approved  final  amen  iments  conforming 
10  CFR  part  40,  appe  ndix  A  to  40  CFR 


part  192,  subpart  D. 
regulations  adopted 


Criterion  6,  add  a  ne  v  Criterion  6A  and 
new  definitions  cont  lined  in  the 
Introduction  to  appe  idix  A.  Criterion  6 
was  revised  to  provi(  e  for  appropriate 


verification  that  the 


permanent"  as  defL  led  by  EPA)  radon 


barrier,  as  designed 
effective  in  controUi 
radon-222  to  a  level 


be  conducted 
ures  described  in 
pp^ndix  B,  Method 
m(  asurement  method 
liceni  ee  and  approved  by 
^g^eement  State  as- 
«ffe  :live  as  EPA 
dem(  instrating  the 
)ermanent  radon 
[xjmpliance  with 
standard.  After 
p^manent  radon 
constructed  to 
with,  including 
pCi/m--s  flux  - 
shall  cxinduct 
onitoiing  and  analysis  of 
throu  ^  the  barrier.  This 
veri  y  that  the  design  of 
barrier  is  effective 
emissions  of  radon-222 
com  iliance  with  the  20 
stand;^,  as  contemplated 
l)(ii).  EPA  intends 
I  idon  barrier  be 
siustamed 
20  pCi/m--s  flux 
but  does  not 


^missions 
single  moniloring 
verify  the  design  of 
barrier  to  ensiire 
Note,  however. 
Agreement  State 
jerformance  of 
a  finding  that 
20  pCi/m^-s  flux 
demonstrated  by 
,  compliance 
flux  standard  must 
year  during  the 


"he  final 

ly  NRC  amend 


final"  (or 


J  nd  constnicted,  is 

1  ig  releases  of 

1  to  greater  than  20 


pCi/m'-s  when  averaged  over  the  entire 
pile  or  impoundmen  .  Criterion  6(2)  (59 
FR  28220,  lune  1. 19  W).  The  hcensee 
must  use  EPA  Metho  i  1 15,  or  another 
method  approved  by  ihe  NRC  as  being 
at  least  as  effective  in  demonstrating  the 
effectiveness  of  the  •hnal"  radon 
barrier.  Id.  If  the  reclimation  plan 
specifies  phased  emplacement  of  the 


"final"  radon  barrier, 


must  be  performed  of  the  portion  of  the 


the  verification 


pile  or  impoimdment  as  the  "final" 
radon  barrier  for  that  portion  is 
emplaced.  Additionally,  certain 
reporting  and  recordkeeping  is  required 
in  cormection  with  the  verification  of 
the  effectiveness  of  the  "final"  radon 
barrier.  Criterion  6(4)  (59  FR  28220, 
June  1, 1994). 

The  Introduction  section  of  appendix 
A  to  part  40  was  amended  by  adding  the 
following  definitions:  as  expeditiously 
as  practicable  considering  technological 
feasibility,  available  technology,  factors 
beyond  the  control  of  the  licensee,  final 
radon  barrier,  milestone,  operation  and 
reclamation  plan.  While  supbart  D 
requires  emplacement  of  the 
"permanent"  radon  barrier,  NRC 
requires  emplacement  of  the  "final" 
radon  barrier.  According  to  NRC,  the 
definition  of  final  radon  barrier,  is 
intended  to  "facilitate  the  drafting  of 
clear  regulatory  text  and  to  eliminate 
dny  ambiguity  with  respect  to 
compliance  with  the  20  pCi/m^-s  "flux 
standard'  after  completion  of  the  final 
earthen  barrier  and  not  as  a  result  of  any 
temporary  conditions  or  interim 
measures."  (59JTI  28222,  June  1,  1994). 
The  final  definitions  of  factors  beyond 
the  control  of  the  licensee  and  available 
technology  have  been  revised  to  include 
a  list  of  possible  factors  and  examples 
of  grossly  excessive  costs  respectively, 
consistent  with  subpart  D. 

Criterion  6A  paragraph  1  requires 
completion  of  the  "final"  radon  barrier 
as  expeditiously  as  practicable 
considering  technological  feasibility 
after  a  pile  or  impoundment  containing 
uranium  byproduct  materials  ceases 
operation,  and  requires  it  to  be  done  in 
accordance  with  a  written  Commission- 
approved  reclamation  plan.  In  addition, 
this  paragraph  requires  inclusion  of 
specified  interim  milestones  as  a 
condition  of  the  individual  site  license. 
Criterion  6A  also  specifies  the 
conditions  for  Commission  approval  of 
extensions  for  performance  of 
milestones  and  continued  acceptance  of 
uranium  byproduct  and  other  materials 
in  the  pile  or  impoundment.  10  CFR 
part  40,  appendix  A  Criterion  6A  (2)  and 
(3)  (59  FR  28220,  June  1,  1994).  These 
provisions  vary  somewhat  bom  NRC's 
proposal,  to  reflect  changes  made  in 
EPA's  final  amendments  to  subpart  D  at 
§§  192.32(a)(3)  (iv)  and  (v).  The  changes 
are  "(1)  that  only  byproduct  material, 
not  'similar'  material,  will  be  approved 
for  continued  disposal  after  the  final 
radon  barrier  is  essentially  complete 
and  the  verification  of  radon  flux  levels 
has  been  made,  and  (2)  that  public 
participation  is  specifically  to  be 
provided  for  only  in  the  case  of 
continued  disposal  after  radon  flux 
verification,  in  addition  to  general 


clarification  of  the  paragraph."  (59  FR 
28224.  June  1,  1994). 

Additionally,  NRC's  final  regulations 
in  Criterion  6A  provide  for  public 
participation  consistent  with  the  MOIJ 
and  the  settlement  agreement.  Sucii 
public  participation  will  be  providftd 
through  a  notice  published  in  the 
Federal  Register  including  the 
opportunity  for  public  comment  on  the 
proposed  license  amendment  and  the 
opportunity  to  request  an  informal 
hearing  in  accordance  with  the 
Commission's  regulations  at  10  CFT?  part 

2,  subpart  L.  The  final  regulations 
contain  various  revisions  to  NRC's 
proposal,  both  substantive  and  editorial 
in  nature,  primarily  for  consistency  with 
EPA's  final  amendments  to  subpart  D. 

EPA  believes  the  final  revisions 
clarify  NRC's  proposal.  EPA  further 
believes  that  although  NRC's 
conforming  regulations  are  not  identitsil 
to  subpart  D,  the  differences  are  minor    ' 
in  nature,  and  properly  reflect 
application  of  the  subpart  D 
requirements  to  NRC's  separate 
regulatory  program.  NRCs  final  nile 
appropriately  conforms  its  regulations 
to  40  CFR  part  192  subpart  D.  EPA  notes 
that  NRCs  conforming  amendments  are 
an  important  consideration  in  EPA's 
determination  that  the  NRC  regulatory 
program  protects  the  public  heahh  with 
an  ample  margin  of  safety. 

3.  Amendment  of  NRC  and  Agreemewi 
State  Licenses 

Consistent  with  their  commitments 
under  the  MOU,  as  well  as  EPA's 
previous  proposal  to  rescind  subpart  T 
(56  FR  67561  December  31. 1991),  NRC 
and  the  affected  Agreement  States 
agreed  to  amend  tlje  licenses  of  all  non- 
operational  uranium  mill  tailings  sites 
to  ensure  inclusion  of  schedules  for 
emplacing  a  permanent  radon  barrier  on 
the  tailings  impoundments,  as  well  as 
interim  milestones  (e.g.,  wind  blown 
tailings  retrieval  and  placement  on  the 
pile,  and  interim  stabilization).  To  this 
end,  NRC  and  the  Agreement  States 
recnested  the  licensees  to  voluntarily 
se«  amended  licenses  and  have 
completed  processing  those  requests.' 
NRC  has  continued  the  spirit  of 
cooperation  between  EPA  and  NRC  by 
keeping  the  Agency  apprised  of  the 
status  of  the  approval  of  reclamation 
plans  and  amendment  of  licenses. 

As  of  September  30. 1993.  NRC  and 
the  Agreement  States  had  completed  all 
license  amendments  for  closure  of 
licensed  non-operational 
impoundments,  with  the  exception  of 
the  license  amendment  incorporating 
the  reclamation  plan  for  the  Atlas  site 
located  in  Moab,  Utah. 


Federal  Register  /  Vol.  59 

NRC  informed  EPA  by  letter  that  the 
Commission  received  extensive 
comments  on  NRC's  July  20,  1993 
proposal  to  approve  the  Atlas 
reclam.ation  plan,  including  the  closure 
schedule  and  interim  milestones  ' 
required  by  the  MOU,.  and  the 
Environmental  Assessment  and  the 
Finding  of  No  Significant  Impact  for  the 
Atlas  mill.  NRC  rescinded  its  Finding  of 
No  Significant  Impact  for  the  Atlas  mill 

-in  October  1993.  (58  FR  52516.  October 
8,  1993).  One  issue  appears  to  be  the 
potential  for  flooding  of  the  Atlas 
impoundment  if  it  is  reclaimed  on-site, 
due  to  the  proximity  of  the  site  to  the 
Colorado  River.  This  concern  and  others 
appear  to  have  caused  delays  in  the 
license  amendment  for  this  site.  NRC  is 
actively  pursuing  a  timely  final  decision 
on  the  acceptability  of  the  existing  Atlas 
site  and  its  reclamation  plan.  To  this 
end.  NRC  informed  EPA  by  letter  dated 
Deceniber  28, 1993.  that  NRC  has 
conducted  several  meetings  with  the 
various  representatives  enumerated 
above  and  has  requested  additional 
technical  information  from  the  licensee. 
On  March  30,  1994.  NRC  published  a 
Notice  of  Intent  to  Prepare  em 
Environmental  Impact  Statement  and  to 
Conduct  a  Scoping  Process.  (59  FR 
14912).  In  that  notice,  NRC  states  its 
determination  "that  approval  of  the 
revised  reclamation  plan  constitutes  a 
major  Federal  action  and  that  based  on 
the  level  of  controversy  related  to  the 
proposed  action  (on-site  reclamation] 
and  uncertainties  associated  with  the 
unique  features  of  the  Moab  site, 
preparation  of  an  EIS  in  accordance 

,  with  the  National  Envirorunental  Policy 
Act  (NEPA)  and  the  NRC's 
implementing  requirements  in  10  CFR 
part  51  is  warranted."  (59  FR  14913. 
March  30, 1994).  The  notice  describes 
the  proposed  action,  possible  alternative 
approaches  and  the  scoping  process. 
The  alternative  approaches  include 
moving  the  pile  to  one  of  two  alternative 
sites.  Id. 

The  near  edge  of  the  town  of  Moab  is 
located  about  2  km  to  the  east  of  the 
Atlas  tailings  impoundment.  However, 
it  appears  the  area  within  a  1.5  km 
radius  of  the  Atlas  mill  tailings 
impoundment  site  is  sparsely 
populated.  An  interim  cover  is  being 
placed  over  the  impoundment  for  radon 
emission  control  as  the  Atlas  tailings 
iuipuundment  dries  sufficiently  to  allow 
access  of  the  necessary  equipment.  As 
discussed  in  the  Background 
Information  Document  (BID)  for  the 
amendments  to  40  CFR  part  192  subpart 
D,  interim  covers  significantly  reduce 
radon  emissions.  Technical  Support  for 
Amending  Standards  for  Management  of 
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above  and  has  requested  additional 
technical  information  from  the  licensee. 
On  March  30,  1994.  NRC  published  a 
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Conduct  a  Scoping  Process.  (59  FR 
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the  proposed  action,  possible  alternative 
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The  alternative  approaches  include 
moving  the  pile  to  one  of  two  alternative 
sites,  fd. 

The  near  edge  of  the  town  of  Moab  is 
located  about  2  km  to  the  east  of  the 
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it  appears  the  area  within  a  1.5  km 
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populated.  An  interim  cover  is  being 
placed  over  the  impoundment  for  radon 
emission  control  as  the  Atlas  tailings 
impoundment  dries  sufficiently  to  allow 
access  of  the  necessary  equipment.  As 
discussed  in  the  Background 
Information  Document  (BID)  for  the 
amendments  to  40  CFR  part  192  subpart 
D,  interim  covers  significantly  reduc:e 
radon  emissions.  Technical  Support  for 
Amending  Standards  for  Management  of 


Uranium  Byproduct  Materials:  40  CFR 
Part  192  Background  Information 
Document.  EPA  402-R-93-085.  October 
1993. 

NRC  aimounced  on  May  11, 1994  (59 
FR  24490)  that  Adas  Corporation 
applied  to  amend  condition  55  of  its 
source  material  license.  Atlas  proposed 
to  amend  the  milestone  dates  by 
extending  the  dates  for  windbloun 
tailings  retrieval  and  placement  on  the 
pile,  placement  of  the  interim  cover  and 
placement  of  the  final  radon  barrier  by 
one  year.  NRC  has  informed  EPA  that 
the  Commission  approved  the  extension 
of  the  date  for  placement  of  the  interim 
cover  to  February  15, 1995  and  that  the 
milestone  for  emplacement  of  the 
"final"  radon  barrier  was  not  extended. 
See  Docket  Entry  A91-67  IV-D-50 
(Letter  from  NRC  to  Atlas). 

Since  NRC  will  notice  any  proposed 
change  in  the  milestone  date  for 
emplacement  of  the  permanent  radon 
barrier.  EPA  and  others  will  have  the 
opportunity  to  monitor  such  an 
extension  at  that  time.  Under  the 
present  circumstances,  it  appears  an 
■extension  of  the  MOU  target  date  of 
1996  would  be  consistent  with  the 
factors  to  be  considered  under  the  "as 
expeditiously  as  practicable"  standard 
at  40  CFR  192.32(a)(3)(i),  since  NRC  has 
determined  there  is  a  need  for 
consistency  with  mandatory 
requirements  of  the  National 
Environmental  PoUcy  Act  (NEPA)  and 
there  may  be  factors  beyond  the  control 
of  the  hcensee.  40  CFR  192.31(k).  Based 
on  representations  from  NRC.  EPA 
believes  that  the  extra  time  NRC  is 
taking  to  further  review  the  proposed 
Atlas  millsite  reclamation  plan  is 
necessary  to  address  the  large  eimount  of 
public  comments  received  and  that  it 
will  result  in  a  final  solution  that  is 
more  responsive  to  public  comment. 

NRC  and  the  affected  Agreement 
States  have  also  agreed  to  enforce  the 
provisions  of  the  amended  licenses  to 
ensure  compliance  with  the  new 
schedules  for  emplacing  the  permanent 
radon  barriers,  including  interim 
milestones,  and  to  ensure  (and  verify) 
the  efficacy  of  the  design  and 
construction  of  the  barrier  to  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard  contained  in  the  amendments 
to  subpart  D.  (56  FR  67568,  December 
31, 1991)  (MOU.  a  copy  of  which  was 
printed  at  the  end  of  the  proposed  rule 
to  rescind  subfiart  T). 

III.  Final  Rnle  to  Rescind  40  CFR  Part 
61,  Subpart  T  for  NRC  and  Agreement 
State  Licensees 

EPA  is  rescindii^  subpart  T  as  it 
applies  to  non-operational  uranium  mill 
tailings  disposal  sites  Ucensed  by  NRC 


or  an  affected  Agreement  State.  The 
Agency  sets  forth  this  Final  Rule 
pursuant  to  its  authority  imder  section 
112(d)(9)  of  the  CAA,  as  amended  in 
1990.  The  support  for  this  action 
includes  (1)  the  MOU,  which  reflects 
consultation  with  NRC  and  the  affected 
Agreement  States  and  sets  forth  a  course 
of  conduct  to  bolster  NRC's  regulatory 
program  under  UMTRCA  so  that  it  is 
protective  of  pubhc  health  with  an 
ample  margin  of  safety,  (2)  the 
settlement  agreement  which  adds 
comprehensive  detail  to  the  MOU,  (3) 
EPA's  amendments  to  40  CFR  part  192, 
subpart  D,  (4)  the  relevant  NRC  and     , 
Agreement  State  actions  concerning 
license  amendments,  to  date,  and  (5) 
NRC's  amendments  to  its 
implementation  regulations  at  appendix 
A.  10  CFR  part  40. 

A.  EPA  Determination  Under  CAA 
Section  li  2(d)(9) 

1.  Background 

Section  112(d)(9)  authorizes  EPA  to 
decline  to  regulate  radionuclide 
emissions  from  NRC-licensees  imder  the 
CAA  provided  that  EPA  determines,  by 
rule,  and  after  consultation  with  NRC, 
that  the  regulatory  scheme  established 
by  NRC  protects  the  public  health  with 
an  ample  margin  of  safety.  The 
legislative  history  of  section  112(d)(9) 
provides  additional  guidance  as  to  what 
is  meant  by  "an  ample  margin  of  safety 
to  protect  the  public  health"  and  what 
process  the  Administrator  should  follow 
in  making  that  determination  in  a 
rulemaking  proceeding  under  section 
1 12(d)(9).  The  Conference  Report 
accompanying  S.  1630  points  out  that 
the  "ample  margin  of  safety"  finding 
under  section  112(d)(9)  is  the  same 
"ample  margin  of  safety"  requirement 
that  was  contained  in  section  112  of  the 
CAA  prior  to  its  amendment  in  1990. 
The  conferees  also  made  clear  that  the 
process  the  Administrator  was  expected 
to  follow  in  making  any  such 
determination  under  section  112(d)(9) 
was  that  "required  under  the  decision  of 
the  U.S.  Court  of  Appeals  in  NRDC  v. 
EPA.  824  F.2d  1146  (D.C  Cir  1987) 
[Vinyl  Chloride)."  H.  R^.  No.  101-952. 
101st  Cong..  2d  Sess.  339  (1990). 
reprinted  in  1  A  Legislative  History  of 
the  Clean  Air  Act  Amendments  of  1990. 
at  1789  (1993)  (hereinafter  "Legislative 
History  CAAA90"). 

EPA  has  already  made  a 
determination  in  promulgating  subpfut 
T  that  compliance  with  the  20  pCi/m^- 
s  flux  standard  protects  public  health 
with  an  ample  margin  of  safety.  EPA 
conducted  a  risk  analysis  in 
promulgating  subpart  T  in  1969.  At  that 
time.  EPA  determined  that  the  20  pCi/ 
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m^-s  flux  standard  ^'as  a  "baseline"  that 
was  provided  by  EPA's  general 
UMTRCA  standards  at  40  CFR  part  192, 
subpart  D.  EPA  fur  her  determined  that 
compliance  with  that  baseline  would  be 
protective  of  public  health  with  an 
ample  margin  of  sa  ety  EPA 
promulgated  subpart  T  to  ensure 

flux  standard  at  non- 
a  timelv  manner.  In 


achievement  of  the 

operational  sites  in 

conducting  this  res:ission  rulemaking, 

EPA  is  not  revisitir  g  either  the  risk 


analysis  or  decisioi 
supported  the  pron 


"T;  rather,  EPA  is  only  visiting  whether 
NRC's  regulatory  pi  ogram  under 


UMTRCA  will  resu 


pCi/m^-s  flux  stanc  u-d  established  in 
subpart  T  as  being  1  ie  level  that 


provides  an  ample 


nargin  of  safety, 


with  compliance  ac  lieved  in  a  timely 
manner  thereby  rer  dering  subpart  T 
unnecessarilv  dupl  cative. 
EPA's  determinal  ion  that  the  NRC 


regulatory  program 


protects  public 


health  with  an  amp  e  margin  of  safety 
includes  a  finding  t  lat  NRC  and  the 


affected  Agreement 
implementing  and  ( 
significant  part  on  < 


site-specific  basis:  (IJ  The  regulations 
governing  the  dispc  sal  of  uranium  mill 
tailings  promulgate  1  by  EPA  and  NRC 
consistent  with  the  settlement 
agreement  describei  1  above  and  (2)  the 


license  (i.e.,  tailing! 


achieve  compliance 
s  flux  standard 


2.  EPA's  UMTRCA 


rec  uire 


As  discussed  abo 
modified  its  UMTRtA 
CFR  part  192  subpaft 
compliance  with 
standard  as  expedit 
considering  techno  agical 
(and  factors  beyond 
licensee),  and  to 
monitoring  to  veri^i 
design  of  the  perma  lent 
By  definition,  no  m^  ire 
compliance  can  occ 
matter,  because  this 
the  earliest  that  the 
when  all  factors  are 
expects  that  these  c*m 
were  developed  anc 
consistent  with  the 
the  MOU  as  re 
specific  circumstances 
When  EPA  promu 
recognized  that 
be  able  to  comply 
compliance  date 
to  section  112.  Baseti 
includes  a  provisioi 


jasona  jly 


then 


methodology  that 
ulgation  of  subpart 


t  in  meeting  the  20 


States  are 
nforcing.  in 
programmatic  and 


closure  plan) 


requirements  that  e  ;tablish  milestones 
for  the  purpose  of  e  nplacing  a 
permanent  radon  b;  rrier  that  will 


with  the  20  pCi/m-- 


Jtandards 


e,  EPA  has 

regulations  (49 
D)  to  require 
20  pCi/m^-s  fiux 
ously  as  practicable 

feasibility 
the  control  of  the 


appropriate 
the  efficacy  of  the 
radon  barrier, 
rapid 
ir,  as  a  practical 
schedule  represents 
sites  could  be  closed 
considered.  EPA 

pliance  schedules 
will  be  modified 
argets  set  forth  in 
applied  to  the 
of  each  site, 
subpart  T  it 


Ig  3ted 


with 


mai^y  sources  might  not 
the  two  year 
required  pursuant 
on  this,  subpart  T 
that  in  such  a  case 


EPA  would  "establish  a  compliance 
agreement  which  will  assure  that 
disposal  will  be  completed  as  quickly  as 
possible."  40  CFR  61.222(b).  The  time 
period  required  for  closure  under 
subpart  D  embodies  the  same  approach. 
In  practice,  therefore,  both  subpart  T 
and  subpart  D  estabhsb  the  same  basic 
timeframes  for  achievement  of  the  flux 
standard.  Assuming  NRC  and  the 
Agreement  States  faithfully  implement 
subpart  D  and  the  license  amendments 
required  under  subpart  D,  EPA  would 
not  expect  there  to  be  any  significant 
difference  between  these  two  programs 
in  the  amount  of  time  required  for  sites 
to  comply  with  the  flux  standard. 

As  discussed  above,  subpart  D  as 
amended,  provides  that  NRC  may  grant 
an  extension  of  time  to  comply  with 
either  of  the  following  deadlines:  (1) 
Performance  of  milestones  based  upon  a 
finding  that  compliance  with  the  20 
pCi/m^-s  flux  standard  has  been  met  or 
(2)  final  compliance  beyond  the  date  or 
relevant  milestone  based  upon  cost. 
EPA  considers  these  two  bases  upon 
which  NRC  may  grant  an  extension  to 
be  mutually  exclusive,  i.e.,  a  request  for 
a  specific  extension  may  be  based  on 
one  or  the  other  but  not  both  grounds. 
If  a  milestone  is  being  extended  for  a 
basis  other  than  cost,  such  an  extension 
may  be  granted  if  NRC  finds  that 
compliance  with  the  20  pCi/m^-s  flux 
standard  has  been  demonstrated  using 
EPA  Method  115  or  an  NRC  approved 
alternative.  In  addition  the  site  must 
continue  to  demonstrate  compliance 
with  this  flux  standard  on  an  annual 
basis.  However,  if  a  licensee  requests 
extension  of  the  final  compliance  date 
(or  relevant -milestone)  based  upon  cost, 
such  an  extension  may  only  be  granted 
if  NRC  finds  that  the  three  criteria 
specified  in  40  CFR  section 
192.32(a)(3)(iii)  are  met.  Any  extensions 
of  the  final  compliance  date  based  upon 
cost  will  by  the  nature  of  the  criteria  be 
granted  on  a  site-specific  basis. 

If  a  licensee  requests  an  extension  of 
the  final  compliance  date  based  upon 
cost,  technology  may  not  be  used  as  a 
basis  for  granting  the  extension  unless 
the  costs  are  grossly  excessive,  as 
measured  by  normal  practice  within  the 
industry.  EPA  recognizes  that  the 
emissions  from  the  pile  may  exceed  the 
20  pCi/m--s  flux  standard  pending  final 
compliance,  but  believes  these  increases 
will  be  minimal  and  of  limited  duration. 
EPA  does  not  anticipate  the  short 
extensions  in  the  time  to  complete  the 
radon  barrier  contemplated  in  subpart  D 
and  the  NRC  conforming  amendments 
to  increase  the  maximum  lifetime 
individual  risk  beyond  1  in  10,000,  the 
level  which  EPA  found  presumptively 
safe  under  the  benzene  policy,  and  for 


this  category,  protective  ol  the  public 
health  with  an  ample  margin  of  safety 
in  promulgating  subpart  T.  54  FR  51656 
(December  15, 1989).  EPA  believes  that 
during  the  short  extensions,  this  is 
consistent  with  the  reality  of  short-term 
risks  from  radon  emissions  during  the 
period  of  delay,  aind  consistent  with  the 
risks  associated  with  negotiated 
compliance  agreements  when  non- 
operational  sites  fail  to  close  within  the 
two-year  period  required  by  subpart  T. 
EPA  believes  these  emissions  should 
not  exceed  those  emissions  which  could 
occur  under  subpart  T  if  compliance 
agreements  had  been  negotiated. 
Extensions  based  upon  cost  will  only  be 
granted  if  NRC  or  an  Agreement  State 
finds,  after  providing  an  opportunity  for 
public  participation,  that  the  emissions 
caused  by  the  delay  will  not  cause 
significant  incremental  risk  to  the 
public  health.  Additionally,  a  site 
requesting  an  extension  based  upon  cost 
must  demonstrate  that  it  is  making  a 
good  faith  effort  to  emplace  the 
permanent  radon  barrier.  In  many 
situations,  where  an  interim  cover  is  in 
place,  radon  emissions  are  significantly 
reduced  and  tailings  which  are  wet  or 
ponded  emit  no  significant  levels  of 
radon.  If  NRC  or  an  Agreement  State 
uses  this  flexibility,  public  notice  is 
required,  and  as  appropriate,  EPA 
would  be  aware  of  its  use  and  could  also 
monitor  extensions  under  the  provisions 
of  §  61 .226(c)  to  determine  whether  the 
Agency  should  reconsider  the  rescission 
and  seek  reinstatement  of  subpart  T.  on 
either  a  programmatic  or  site-specific 
basis.  Thus,  under  the  circumstances, 
EPA  believes  affording  authority  for 
extensions  of  the  final  compliance  datp 
based  upon  cost  is  not  inconsistent  with 
protecting  the  public  health. 

Additionally,  NRC  or  an  Agreement 
State  may  extend  the  date  for 
emplacement  of  the  radon  barrier  based 
on  "factors  beyond  the  control  of  the 
licensee,"  as  that  term  is  implicit  in  the 
definition  of  "as  expeditiously  as 
practicable."  EPA  understands  that 
under  subpart  D's  provisions  there  is  no 
bar  to  NRC  or  an  Agreement  State 
reconsidering  a  prior  decision 
establishing  a  date  for  emplacement  of 
the  radon  barrier  that  meets  the 
standard  of  "as  expeditiously  as 
practicable  considering  technological 
feasibility."  Such  reconsideration  could, 
for  example,  be  based  on  the  existence 
of  factors  beyond  the  control  of  the 
licensee,  or  on  a  change  in  any  of  the 
various  factors  that  must  be  considered 
in  establishing  a  date  that  meets  the  "as 
expeditiously  as  practicable"  standard 
of  §  192.32(a)(3)(i).  However,  EPA 
stresses  that  such  a  change  in 


circumstances  would  not  automatically 
lead  to  an  extensifm.  It  would  be 
incumbent  on  NRC  or  an  Agreement 
State  to  evaluate  all  the  factors  relevant 
under  §  192^2(a)(3){i)  before  it  changed 
a  previously  establi^ed  milestone  or 
date  for  emplacemwit  of  the  final 
banier,  and  any  new  date  would  have 
to  meet  the  standard  set  out  in 
§  192.32(a)(3)(i).  Finally.  NRC's  and 
Agreement  States'  authority  to 
reconsider  previously  established 
milestones  or  dates  would  include 
authority  to  shorten  or  speed  up  such 
dates,  as  well  as  extend  them.  EPA  also 
expects  that  public  participation 
consistent  with  that  level  of 
participation  provided  in  the  MOU  and 
the  settlement  agreement  will  be 
afforded  the  public  by  NRC  or  an 
Agreement  State  in  amending  a  license 
due  to  "factors  beyond  the  control  of  the 
licensee,"  or  for  any  other  basis. 

3.  NRC's  Conforming  Regulations 

As  discussed  previously,  the 
Commission  has  approved  final 
regulations  to  conform  appendix  A  of  10 
CFR  part  40  to  EPA's  general  standards 
promulgated  under  UMTRCA.  (59  FR 
28220.  June  1, 1994.)  EPA  is  today 
making  a  determination  that  NRC's  final 
regulations  support  rescission.  EPA 
believes  NRCs  final  regulations 
adequately  and  appropriately 
implement  EPA's  amendments  to  40 
CFR  part  192.  subpart  D.  This 
determination  is  supported  by  the 
comments  received  in  response  to  EPA's 
supplemental  proposal  to  rescind 
subpart  T.  (59  FR  5674,  February  7. 
1994.)  All  commenters  agreed  that 
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Table  1  .—Status  of  Reclamation  Pi 


FaciMy 


ANC.  Gas  Hyis,  WY 


ARCO  Coal,  Bluewater,  New  Mexico  

Atlas,  Moab,  Utah „ 

Conoco,  Conquista,  Texas  ,...„ .... 

Ford-Dawn  Mining,  Fofd,  WA  „.-. 

HecJa  Mining.  Dufia,  CO  

Homestake,  Milan,  NM _ 

Pathfinder-Lucky  Mc,  Gas  Hills,  Wyoming 

Petrotomics,  Shirtey  Basin,  WY  . 

Quivira,  Ambrosia  Lake,  NM 

Rio  Algom.  Listxin.  UT 

Sohio  L-Bar.  Cebolleta,  New  Mexico , 

UMETCO,  Gas  Hills.  Wyoming 

UMETCO.  Maybefl.  CO 

UMETCO.  Uravan.  CO _ 

UNC.  Church  Rock.  NM  ..„ 

Union  Pacific.  Bear  Creek.  Wyoming 

WNI.  Shenwood,  WA  
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circumstances  would  not  automatically 
lead  to  an  extension.  It  would  be 
incumbent  on  NRC  or  an  Agreement 
State  to  evaluate  all  the  factors  relevant 
under  §  192^2(a)(3)(i)  before  it  changed 
a  previously  established  milestone  or 
date  for  emplacement  of  the  final 
barrier,  and  any  new  date  would  have 
to  meet  the  standard  set  out  in 
§  192.32(a)(3)Ci).  Finally.  NRCs  and 
Agreement  States'  authority  to 
reconsider  previously  established 
milestones  or  dates  would  include 
authority  to  shorten  or  speed  up  such 
dates,  as  well  as  extend  them.  EPA  also 
expects  that  public  participation 
consistent  with  that  level  of 
participation  provided  in  the  MOU  and 
the  settlement  agreement  will  be 
afforded  the  public  by  NRC  or  an 
Agreement  State  in  amending  a  license 
due  to  "factOTS  beyond  the  control  of  the 
licensee,"  or  for  any  other  basis. 

3.  NRCs  Conforming  Regulations 

As  discussed  previously,  the 
Commission  has  approved  final 
regulations  to  conform  appendix  A  of  10 
CFR  part  40  to  EPA's  general  standards 
promulgated  under  UMTRCA.  (59  FR 
28220.  June  1. 1994.)  EPA  is  today 
making  a  determination  that  NRCs  final 
regulations  support  rescission.  EPA 
believes  NRCs  final  regulations 
adequately  and  appropriately 
implement  EPA's  amendments  to  40 
CFR  part  192.  subpart  D.  This 
determination  is  supported  by  the 
comments  received  in  response  to  EPA's 
supplemental  proposal  to  rescind 
subpart  T.  (59  FR  5674,  February  7. 
1994.)  All  commenters  agreed  that 


NRCs  proposed  conforming  regulations 
support  EPA's  proposal  to  rescind 
subpart  T  by  either  adequately  and 
appropriately  implementing  subpart  D, 
or  may  reasonably  be  expected  to  do  so 
when  finalized. 

4.  License  Amendments 

Table  1  illustrates  that  all  NRC  and 
affected  Agreement  State  licenses, 
except  one,  have  been  modified 
pursuant  to  the  MOU.  Attachment  A  to 
the  MOU,  developed  in  conjunction 
with  each  site  and  considering  the 
particular  circumastances  of  that  site, 
lists  target  dates  for  emplacement  of  the 
permanent  radon  barrier  with  "a 
guiding  objective  that  this  occur  to  all 
current  disposal  sites  by  the  end  of 
1997,  and  within  seven  years  of  when 
the  existing  operating  and  standby  sites 
cease  operation."  56  FR  67568 
(December  31,  1991).  The  MOU  requires 
NRC  and  the  Agreement  States  to 
"ensure  •   •   *  that  cover  emplacement 
on  the  tailings  impoundments  occurs  as 
expeditiously  as  practicable  considering 
both  short-term  reductions  in  radon 
releases  and  long-term  stability  of  the 
uranium  mill  tailings."  Id.  UndCT  the 
MOU,  the  compliance  schedules  (i.e.. 
tailings  closure  plans  (radon)  under 
subpart  D,  as  amended)  were  to  be 
developed  consistent  with  the  MOU 
targets  as  reasonably  applied  to  the 
specific  circumstances  of  each  site,  with 
a  goal  that  final  closure  occur  by 
December  31,  1997,  for  those  non- 
operational  uranium  mill  tailings  piles 
listed  in  the  MOU.  EPA  believes  the 
NRC  and  the  Agreement  States  have 
acted  in  good  faith  to  implement  their 


commitments  under  the  MOU  by 
amending  the  site  licenses.  EPA  also 
believes  that  uranium  mill  tailings 
disposal  site  owners  and  operators  have 
acted  in  good  faith  by  voluntarily 
requesting  the  license  amendments.  The 
license  amendments  by  NRC  and  the 
affected  Agreement  States  appear  to 
reflect  closure  as  expeditiously  as 
practicable  under  the  terms  of  the  MOU 
and  the  requirements  of  subpart  D  as 
amended,  thus  supporting  rescission  of 
subpart  T  and  a  determination  that  the 
NRC  program  protects  public  health 
with  an  ample  margin  of  safety.  See 
Docket  Entry  A91-67  IV-D-46  (NRC 
Conunents  in  Response  to  EPA's 
February  7.  1994  Proposal);  Docket 
Entry  A91-67  II-D-23  (February  7. 
1994.  Note  to  Docket  from  Gale 
Bonanno.  Office  of  Radiation  and  Indoor 
Air,  Criteria  and  Standards  Division 
detailing  approval  of  NRC  licenses  and 
milestone  schedules);  Docket  Entry 
A91-67  II-D-45  (June  1, 1994,  Note  to 
Docket  from  Gale  Bonaimo.  Office  of 
Radiation  and  Indoor  Air,  Criteria  and 
Standards  Division  detailing  approval  of 
Agreement  State  licenses  and  milestone 
schedules);  Docket  Entry  A91-67  IV-D- 
52  (June  13.  1994,  Letter  to  Gail 
Bonaimo  from  State  of  Washington); 
Docket  Entry  A91-67  IV-I>-49  (Letter  to 
Gail  Bonnano  [sic]  providing 
information  for  Washington  State 
licensees.  Dawn  Mining  Company  and 
Western  Nuclear.  Inc.).  In  addition, 
consistent  with  their  commitments 
under  the  MOU.  NRC  and  the  affected 
Agreement  States  are  providing 
opportunities  for  public  participation  in 
the  license  amendment  process. 


Table  1  .—Status  of  Reclamation  Plans  for  Non-Operational  Uranium  Mill  Tailings  Impoundments 


FacJMy 


ANC,  Gas  HBIs,  WY 


ARCO  Coal,  Bluewater.  New  Mexico  

Atlas,  Moab,  Utah 

Conoco,  Conquista,  Texas 

Ford-Dawn  Mining.  Ford.  WA  „.-. 

Hecla  Mining,  Dufia,  CO _.. 

Homestake,  Milan.  NM „ 

Pathfinder-Lucky  Mc.  Gas  Hills,  Wyoming 

Petrotomics,  Shirtey  Basin,  WY  . 

Quivira,  Ambrosia  Lake,  NM 

Rio  Algom,  Listxin,  UT _ 

Sohio  L-Bar.  Cebolleta.  New  Mexico , 

UMETCO,  Gas  Hills,  Wyoming 

UMETCO,  Maybefl,  CO „ 

UMETCO.  Uravan,  CO _ 

UNC,  Church  Rock,  NM  ..„ 

Union  Pacific,  Bear  Creek,  Wyoming 

WNI.  Shenwood,  WA  


Approval 
date  for  rec- 
lannation  plan 


4/10/83 


1/30/92 

3 

9/8/93 
9/30/93 
9/30/93 
7/23/93 
9/17/93 
10/23/89 
10/5/90 
9/29/93 

5/1/89 
e 

7/30/93 

12/31/87 

3/11/92 

4/3/92 

9/30/93 


Approval 

date  for  rec- 

lan^tlon 

milestones 


11/5/92 


11/9/92 
11/4/92 
9/8/93 
9/30/93 
9/30/93 
11/9/92 

12/29/92 
1/21/93. 
1/22/93 

T2/31/96 
11/4/92 
12/2792 
7/30/93 

12/31/87 

10/29/92 
1 1/5/92 
9/30/93 


MOU  date  for 

final  radon 

cover 


1995 


1995 
1996 
1996 
2010 
1997 
51996/2001 
1998 
1995 
1997 
1996 
1992 
1995 
19^7 
6  2002 
1997 
1996 
1996 


License  date 

for  Final 
radon  cover 


12/31/94 
26/30/96 

12/28/94 
12/31/96 
12/31/93 

*  12/31/18 
12/31/95 

512/31/01 

9/30/98 

12/31/95 

'12/31/97 
12/31/96 
12/31/92 
.12/31/95 
12/31/97 
12/31/96 
12/31/97 
12/31/96 
*  1/31/98 
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Table  1.— Sifius  of  Reclamation  Plans  for  Non-Operational  Uranium  Mill  Tailings  Impoundments^— 

Continued 


WNI.  Split  Rock.  WY 


Facility 


Appfoval 
date  for  rec- 
lamation plan 


6/17/93 


Approval 
date  for  rec- 
lamation 
milestones 


11/5/92 


MOU  date  for 

final  radon 

cover 


1995 


License  date 

for  Tinal 
radon  cover 


12/31/94 


'  NRC  and  the  affected  Agreement  States  commrtted  to  complete  review  and  approval  of  reclamation  plants,  including  schedules  tor  emplace- 
ment of  earthen  covers  on  non-operational  tailings  impoundments  by  September  30,  1993. 

2  Two  impoundments:  1996  date  ts  for  impoundment  which  was  accepting  waste  from  off-site  for  disposal.  Licensee  has  requested  an  amend- 
ment for  a  one  year  extension  of  dates  lor  placement  of  radon  barner  on  the  two  piles. 

3  Delayed  pending  resolution  of  issues  raised  in  response  to  Federal  Register  notice  dated  July  20,  1 993. 
*  Closure  date  change  is  because  of  groundwater  remediation  schedule. 

s Two  impoundments:  laroe  impoundment  to  be  completed  by  1996,  small  impoundment  by  2001  except  for  areas  covered  by  evaporation 
ponds.  Final  radon  barter  placement  over  the  remainder  ol  the  small  impoundment  shall  be  completed  within  two  years  of  completion  of  groun* 
water  corrective  actioris. 

^  Date  in  the  MOU  4  for  final  reclamation. 

'Tvwj  impoundment:  final  radon  barrier  placement  on  both  by  December  31,  1997.  One  active  cell 

8  Various  early  198C  5. 


The  license  amer  dments  noted  in 
Table  1  reflect  coni  istent  application  of 
the  dates  contained  in  the  MOU.  T^ree 
exceptions  are  woii  i  noting.  First, 
although  the  licens  ■■  amendment  to 
incorporate  the  reci  amation  plan  for  the 
Atlas  site  is  not  cor  iplete.  EPA  is 
confident  that  NRC  is  actively  pursuing 
final  resolution  of  l  le  pending 
reclamation  plan.  Ii  i  the  notice 
announcing  its  inte  it  to  prepare  an 
environmental  impact  statement,  NRC 
published  a  tentati\e  schedule  to: 
prepare  a  draft  EIS  and  issue  for  public 
comment  in  October  1994;  provide  a  45 
day  comment  periol:  and  publish  the 
final  EIS  in  April  1<  95.  (59  FR  14914, 
March  30,  1994).  Pending  final  approval 
of  a  reclamation  plan,  the  Atlas  site  is 
continuing  to  ernph  ce  an  interim  cover 
on  the  pile  to  contr(  il  radon  emissions, 
and  recently  receivi  d  approval  to 
extend  the  date  for  )lacement  of  the 
interim  cover  to  Fel  ruary  15,  1995.  The 
date  for  placement  ( if  the  "final"  radon 
barrier  was  not  exte  ided  by  NRC  and 
remains  December  ;  1, 1996.  See  Docket 
Entry  A91-67  IV-E-  5  (Note  to  Docket 
from  Gale  Bonanno,  Office  of  Radiation 
and  Indoor  Air,  Crit  jria  and  Standards 
Division,  summary  if  telephone 
conversation  with  li  gal  counsel  to 
AMC);  Docket  Entr>  A91-67  IV-D-50  ■ 
fLetter  from  NRC  to  Atlas). 

Second,  the  liceni  e  amendments  for 
the  ANC  Gas  Hills  s  te  address  two 
separate  impoundm  snts.  Consistent 
with  the  MOU.  the  1  icense  amendment 
for  the  non-operatioial  impoundment 
contains  a  December  31,  1994,  date  for 
emplacement  of  the  [permanent  radon 
barrier.  On  FebruaW  1 1 ,  1994.  NRC 
published  a  notice  df  receipt  of  a  request 
to  amend  the  reclaniation  schedule  at 
the  ANC  Gas  Hills  sjte.  (59  FR  6658). 
ANC  has  requested  k  one-year  extension 
of  the  current  date  fir  emplacement  of 
the  permanent  radoi  barrier.  ANC 


"believes  [it]  cannot  begin  authorized 
restoration  activities  in  the  time 
necessary  to  meet  current  reclamation 
milestone  dates."  due  to  an  NRC 
communication  "that  a  previous 
amendment  request  for  a  reclamation 
redesign  proposal  dated  April  16, 1992, 
would  not  be  reviewed  by  late  1992  or 
early  1993."  Id.  NRC  notes  that  ANC  is 
continuing  to  monitor  and  maintain  the 
interim  cover.  Further.  NRC  states — 

Approval  of  the  request  will  be  based  on 
determination  there  be  no  harm  to  human 
health  or  the  environment,  that  reclamation 
will  be  completed  as  expeditiously  as 
practicaUsic],  verification  that  rescheduling 
reclamation  will  not  impact  the  final  closure 
date  for  the  entire  facility. 

Additionally,  an  impoundment 
previously  designated  as  operational  for 
in-situ  waste  disposal  is  now  non- 
operational.  Erpplacement  of  the 
permanent  radon  barrier  on  this  second 
impoundment  is  scheduled  to  be 
completed  by  June  30, 1996,  well  within 
the  seven  year  goal  of  the  MOU  for 
impoundments  which  cease  operations 
after  December  31,  1991. 

On  May  9. 1994,  ANC  informed  NRC 
by  letter  that  it  would  be  ceasing 
operations  and  going  out  of  business  by 
the  end  of  May  1994.  On  May  13, 1994, 
NRC  issued  an  Order  and  Demand  for 
Information  to  ANC.  See  Docket  Entry 
A91-67  IV-D-^7.  This  Order  requires 
ANC  to  continue  complying  with  all 
applicable  license  conditions,  including 
monitoring  and  reclamation  activities. 
The  Order  further  states 
"[Dliscontinuance  of  those  programs 
and  functions  in  the  maimer  described 
by  the  Licensee  in  its  letter  of  May  9, 
1994,  would  constitute  a  willful 
violation  of  ANC's  license."  According 
to  the  Order,  abandonment  would 
constitute  a  "deliberate  violation"  of 
section  184  of  the  AEA  of  1954,  as 
amended.  10  CFR  40.41.(b).  and  10  CFR 


40.42.  The  Order  further  states  that 
"such  a  deliberate  act  of  abandonment 
would  be  a  serious  violation  of  the  AEA 
•   *   •  NRC  regulations,  and  ANC's 
license,"  and  could  subject  ANC  and  the 
individuals  causing  the  violations  to 
further  enforcement  actions  and 
potential  criminal  sanctions.  NRC  also 
ordered  that  ANC  submit  additional 
information  in  order  for  NRC  to 
determine  "whether  enforcement  action 
should  be  taken  to  ensure  compliance 
with  NRC  statutory  and  regulatory 
requirements." 

EPA  notes  that  the  actions  taken  to 
date  by  NRC  regarding  this  site  indicate 
a  good  faith  intention  to  implement  the 
MOU  and  the  requirements  of  subpart  D 
and  to  respond  quickly  as  the  situation 
at  the  ANC  Gas  Hills  site  develops.  EPA 
fully  expects  that  NRC  will  take  actions 
consistent  with  the  Commission's 
enforcement  policy  and  authority.  See 
10  CFR  part  2,  subpart  B  and  appendix 
C.  While  difficult  enforcement  questions 
are  raised  about  this  site,  EPA  notes  that 
the  same  questions  would  be  raised  if 
subpart  T  were  not  rescinded.  Under  the 
provisions  of  the  rule  adopted  today,  if 
future  developments  meet  the  criteria 
and  conditions  for  reconsideration  of 
rescission,  the  Agency  expects  it  would 
receive  a  petition  pursuant  to 
§  61.226(b).  EPA  would  then  take  action 
consistent  with  those  provisions  at  that 
time.  In  any  case,  EPA  reserves  the  right 
to  initiate  reconsideration  if 
appropriate. 

Lastly,  the  license  amendment  dates 
for  two  additional  sites,  the  Ford-Dawn 
Mining  site  and  the  Western  Nuclear; 
Inc.  (WNI)  site  both  located  in  the 
Agreement  State  of  Washington,  are  also 
beyond  the  dates  contained  in  the  MOU. 
However.  Washington  State  notes  that 
for  these  sites  the  closure  date  was 
changed  because  of  the  groundwater 
remediation  schedule,  and  the  difficulty 
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experienced  in  drying  the  piles  due  to 
the  evaporation  and  precipitation  rates. 
In  sum,  EPA  believes  that  the  license 
amendments  adopted  by  the  State  of 
Washington  for  these  two  sites  reflect  a 
good  faith  attempt  to  implement  the 
MOU  and  reflect  closure  of  the  sites  as 
expeditiously  as  practical  considering 
technological  feasibility  under  subpart 
D. 

While  NRC  and  the  Agreement  States 
have  obtained  license  amendments  for 
all  but  one  of  the  relevant  sites,  they 
have  not  as  yet  established  a  record  for 
enforcement  of  the  milestones, 
including  action  on  requests  for 
extensions.  To  date,  only  one  extension 
for  placement  of  the  interim  cover  at  the 
Atlas  site  has  been  approved  by  NRC. 
Based  on  NRC  representations,  no 
milestones  occurring  after  the  date  of 
the  MOU.  October  1991,  have  been 
missed  and,  as  noted  in  footnote  2  of 
Table  1,  an  application  for  another 
extension  is  pending  but  no  action  has 
been  taken.  However,  given  their 
response  to  the  requirements  of  the 
MOU,  and  the  rulemaking  conducted  by 
NRC  to  implement  the  requirements  of 
subpart  D.  EPA  expects  that  the 
milestones  established  in  the  licenses 
for  emplacement  of  the  permanent 
radon  barrier  (i.e..  the  tailings  closure 
plan  (radon))  will  be  implemented  and 
enforced  in  significant  part  on  a 
programmatic  and  site-specific  basis. 
The  relevant  portions  of  the  amended 
licenses  have  been  placed  in  the  docket 
for  this  action,  as  well  as  letters  from 
NRC  to  EPA  apprising  the  Agency  of  the 
status  of  the  license  amendments. 

EPA  and  NRC  have  completed  almost 
all  of  the  actions  required  by  the  MOU, 
including:  revising  the  NRC  and  affected 
Agreement  State  licenses  to  reflect  the 
MOU  and  regulatory  requirements, 
promulgating  amendments  to  EPA's 
UMTRCA  regulations  at  40  CFR  part 
192.  subpart  D,  and  revising  the  NRC 
regulations  at  10  CFR  part  40  to  conform 
to  EPA's  revised  UMTRCA  regulations. 
Based  on  EPA's  review,  to  date,  of  the 
regulatory  program  established  by  NRC 
under  UM'TRCA  (including  amended  10 
CFR  part  40.  appendix  A).  EPA  has 
determined  that  the  timing  and 
monitoring  concerns  are  fully  addressed 
consistent  with  EPA's  UMTRCA 
standards,  and  the  NRC  criteria  result  in 
reclamation  designs  and  schedules  fully 
adequate  to  ensure  compliance  with  the 
20  pCi/m^-s  flux  standard  as 
expeditiously  as  practicable  considering 
technological  feasibility  (including 
factors  beyond  the  control  of  the 
licensee).  EPA  today  finds  that  NRC  and 
the  affected  Agreement  States  are  or  will 
be  implementing  and  enforcing,  in 
significant  part,  the  regulations 
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experienced  in  drying  the  piles  due  to 
the  evaporation  and  precipitation  rates. 
In  sum,  EPA  believes  that  the  license 
amendments  adopted  by  the  State  of 
Washington  for  these  two  sites  reflect  a 
good  faith  attempt  to  implement  the 
MOU  and  reflect  closure  of  the  sites  as 
expeditiously  as  practical  considering 
technological  feasibility  under  subpart 
D. 

While  NRC  and  the  Agreement  States 
have  obtained  license  amendments  for 
all  but  one  of  the  relevant  sites,  they 
have  not  as  yet  established  a  record  for 
enforcement  of  the  milestones, 
including  action  on  requests  for 
extensions.  To  date,  only  one  extension 
for  placement  of  the  interim  cover  at  the 
Atlas  site  has  been  approved  by  NRC. 
Based  on  NRC  representations,  no 
milestones  occurring  after  the  date  of 
the  MOU,  October  1991,  have  been 
missed  and,  as  noted  in  footnote  2  of 
Table  1,  an  application  for  another 
extension  is  pending  but  no  action  has 
been  taken.  However,  given  their 
response  to  the  requirements  of  the 
MOU,  and  the  rulemaking  conducted  by 
NRC  to  implement  the  requirements  of 
subpart  D,  EPA  expects  that  the 
milestones  established  in  the  licenses 
for  emplacement  of  the  permanent 
radon  barrier  (i.e.,  the  tailings  closure 
plan  (radon))  will  be  implemented  and 
enforced  in  significant  part  on  a 
programmatic  and  site-specific  basis. 
The  relevant  portions  of  the  amended 
licenses  have  been  placed  in  the  docket 
for  this  action,  as  well  as  letters  from 
NRC  to  EPA  apprising  the  Agency  of  the 
status  of  the  license  amendments. 

EPA  and  NRC  have  completed  almost 
all  of  the  actions  required  by  the  MOU, 
including:  revising  the  NRC  and  affected 
Agreement  State  licenses  to  reflect  the 
MOU  and  regulatory  requirements, 
promulgating  amendments  to  EPA's 
UMTRCA  regulations  at  40  CFR  part 
192,  subpart  D,  and  revising  the  NRC 
regulations  at  10  CFR  part  40  to  conform 
to  EPA's  revised  UMTRCA  regulations. 
Based  on  EPA's  review,  to  date,  of  the 
regulatory  program  established  by  NRC 
under  UMTRCA  (including  amended  10 
CFR  part  40,  appendix  A),  EPA  has 
determined  that  the  timing  and 
monitoring  concerns  are  fully  addressed 
consistent  with  EPA's  UMTRCA 
standards,  and  the  NRC  criteria  result  in 
reclamation  designs  and  schedules  fully 
adequate  to  ensure  compliance  with  the 
20  pCi/m^-s  flux  standard  as 
expeditiously  as  practicable  considering 
technological  feasibility  (including 
factors  beyond  the  control  of  the 
licensee).  EPA  today  finds  that  NRC  and 
the  affected  Agreement  States  are  or  will 
be  implementing  and  enforcing,  in 
significant  part,  the  regulations 


governing  disposal  of  tailings  and  the 
license  requirements  (tailings  closure 
plan  (radon))  that  establish  milestones 
for  emplacement  of  a  permanent  radon 
barrier  that  will  achieve  compliance 
with  the  20  pCi/m^-s  flux  standard  on 
a  programmatic  and  a  site-specific  basis. 
The  Agency  intends  "in  significant 
part"  to  mean  that  NRC  or  an  affected 
Agreement  State  is  implementing  and 
enforcing  the  regulatory  and  license 
requirements  in  a  manner  that  EPA 
reasonably  expected  to  not  materially 
(i.e.,  more  than  de  minimis) '  interfere 
with  compliance  with  the  20  pCi/m^-s 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility   . 
(including  factors  beyond  the  control  of 
the  licensee). 

As  announced  in  the  February  7, 
1994,  proposal.  EPA  is  taking  today's 
action  since  NRC's  regulations  at  10 
CFR  part  40,  appendix  A,  were 
effectively  revised,  as  necessary  and 
appropriate  to  implement  the  revisions 
to  EPA's  regulations  at  40  CFR  part  192, 
subpart  D.  As  stated  in  the  February 
1994  proposal,  EPA  intended  to  take 
final  action  on  the  proposed  rescission 
prior  to  the  time  compliance  with  the  20 
pCi/m^-s  flux  standard  is  achieved  at  all 
sites. 

5.  Judicial  or  Administrative  Challenges 

Neither  EPA  nor  any  commenter  is 
aware  of  any  judicial  or  administrative 
challenge  to  these  regulations  that  is 
pending.  Thus,  EPA  is  aware  of  no 
challenge  which  would  present  a 
significant  risk  of  interference  with  the 
purposes  and  objectives  of  the  MOU,  as 
reflected  in  the  regulatory  changes. 

B.  Reconsideration  Provisions 

Under  the  Atomic  Energy  Act.  NRC 
has  the  authority  to  waive,  for  reasons 
of  practicability,  the  dual  requirement  of 
the  MOU  that  compliance  with  the  20 
pCi/m^-s  flux  standard  occur  as 
expeditiously  as  practicable  considering 
technological  feasibility.  42  U.S.C. 
2114(c).  NRC  considers  the  term 
"practicability"  to  include  certain 
economic  considerations  not 
contemplated  by  the  requirement  of  the 
MOU  that  compliance  occur  as 
expeditiously  as  practicable  considering 
technological  feasibility.  In 
promulgating  subpart  T,  the  CAA  did 
not  permit,  and  EPA  did  not  consider, 
site-specific  waivers  from  ultimate 
compliance  with  that  standard.  Thus,  as 
a  theoretical  matter,  EPA  recognized  in 
its  December  1991  proposal  that  this 
waiver  authority  might  be  exercised  in 


'  The  phrase  "de  minimis"  as  used  in  this  notice 
is  not  intended  to  be  restricted  to  the  meaning  of 
section  ll2(g)(l)(A)of  the  Clean  Air  Act.  as 
amended. 


a  manner  not  addressed  in  the  MOU 
even  after  the  UMTRCA  regulations 
have  been  promulgated  and  each  license 
amended,  although  EPA  has  no  reason 
to  believe  such  relaxation  of  restriction 
will  actually  occur.  Nevertheless,  EPA 
recognized  that  this  authority  would  not 
exist  under  the  CAA  and  subpart  T  and, 
thus,  there  was  some  concern  over  the 
potential  for  deviation  from  the 
agreements  contained  in  the  MOU. 

1.  December  31. 1991  Proposed  Rule  to 
Rescind  subpart  T 

In  response  to  the  concern  over  the 
waiver  authority  in  the  Atomic  Energy 
Act.  and  in  order  to  ensure  its  exercise 
does  not  alter  EPA's  finding  that  the 
NRC  regulatory  program  protects  public 
health  with  an  ample  margin  of  safety. 
EPA  announced  in  its  December  31. 
1991.  proposal  that  certain  conditions 
and  grounds  for  reconsideration  would 
be  included  in  any  final  decision  to 
rescind  subpart  T.  In  this  way.  EPA 
might  base  its  rescission  finding  upon 
its  view  of  the  NRC  regulatory  program 
contemplated  by  the  MOU  at  the  time  of 
taking  final  action,  while  also  providing 
some  assurance  that  EPA  would  revisit 
that  finding  should  NRC  or  the  affected 
Agreement  States  substantially  deviate 
from  that  program.  Thus,  in  December 
1991.  EPA  proposed  certain  conditions 
and  grounds  for  reconsideration,  to 
provide  assurance  that  any  finding  by 
the  Agency  that  the  NRC  program  is 
sufficient  to  justify  rescission  of  subpart 
T  under  CAA  section  112(d)(9)  would 
be  revisited  if  the  NRC  program  is 
actually  implemented  in  a  manner 
inconsistent  with  that  finding.  The 
specific  reconsideration  options 
proposed  by  EPA  were  published  at  56 
FR  67565  (December  31. 1991). 

2.  Reconsideration  Options 

EPA  has  reviewed  the  various  options 
for  reconsideration  proposed  in 
December  1991  in  light  of  the 
comprehensive  details  added  to  the 
terms  of  the  MOU  by  the  settlement 
agreement  finalized  in  April  1993.  On 
February  7. 1994.  EPA  proposed  an 
additional  reconsideration  option  that  is 
a  combination  of  the  options  proposed 
in  December  1991.  It  is  in  effect  a  hybrid 
of  that  December  1991  proposal.  While 
EPA  did  not  withdraw  its  prior 
reconsideration  proposal  and  the 
reconsideration  options  contained 
therein,  the  additional  reconsideration 
option  proposed  in  February  1994  was 
preferred  by  EPA. 

3.  Reconsideration  Provisions  Adopted 
Today 

EPA  believes  the  following 
reconsideration  provisions  adopted 
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today,  which  include  both 
programmatic  arid  site-specific  bases  for 
reinstatement,  represent  a 
comprehensive  approach  under  bothihe 
MOU  and  settleipent  agreement.  The 
Agency  notes  th*  the  20  pCi/m^-s  flux 
standard  must  bdmet  by  all  sites  as 
provided  by  40  pFR  part  192,  subpart  D. 
EPA  does  not  intfend  to  reconsider  the 
decision  to  resciid  subpart  T  for  any 
site  that  is  in  fiscl  meeting  the  20  pCi/ 
m--s  flux  standai  d,  absent  other  factors 
that  would  indie  ite  the  need  for 
reinstatement.  Fc  r  example,  EPA  may 
initiate  reconsideration  under  §61.226 
even  if  a  site  is  u  eeting  the  20  pCi/  m^- 
s  flux  standard  if  there  are  factors  which 
show  that  NRC  o^  an  Agreement  State 
failed  to  implem<  nt  and  enforce  in 
significant  part,  t  le  applicable 
regulations,  e.g.,  ailure  of  that  site  to 
emplace  a  permanent  radon  barrier 
designed  to  meet  the  requirements  of 
subpart  D. 

This  action  am  snds  subpart  T  and 
establishes  an  ob  igation  for  the 
Administrator  to  reinstate  subpart  T  as 
applied  to  owner ;  and  operators  of  non- 
operational  uraniam  mill  tailings 
disposal  sites  lict  nsed  by  NRC  or  an 
affected  Agreeme  it  State  provided 
certain  condition  i  are  met. 
Additionally,  thij  action  sets  forth  the 
procedures  for  EF  A  to  act  on  a  petition 
to  reconsider  resc  ission  of  subpart  T 
which  seeks  such  reinstatement. 
However,  these  p:  ovisions  are  not 
intended  to  be  exi  ;lusive.  EPA  reserves 
the  right  to  initiat  3  reinstatement  of 
subpart  T  if  apprc  priate.  Pursuant  lo 
section  553(e)  of  I  le  Administrative 
Procedure  Act  (5  J.S.C.  553(c) 
interested  person:  may  petition  the  EPA 
to  initiate  reinsta!  sment  of  subpart  T,  in 
addition  to  petitic  ns  for  reinstatement 
under  today's  pro  ;edurcs. 

The  reconsiaeri  tion  provisions  set 
forth  in  §61.226  ( stablish  procedures 
for  persons  to  pet  tion  EP.'\  for 
reconsideration  o  the  rescission  and 
seek  reinstatemon  t  of  subpart  T  and 
EPA's  response  to  such  petitions. 
Provisions  for  the  substantive 
conditions  for  rec  msideration  of  the 
rescission  of  this  !  ubpart  and 
subsequent  reinst;  itement  for  NRC- 
licensees  are  also  ncluded.  Under  these 
provisions,  a  pers  )n  may  petition  the 
Administrator  for  reconsideration  of  the 
rescission  and  see  c  reinstatement  of 
subpart  T  under  §  61. 226(a)  which 
provides  for  progr  ammatic  and  site-     • 
specific  reinstate!!  lent.  If 
reconsideration  is  initiated  it  must  be 
conducted  pursua  it  to  notice  and 
comment  procedures.  It  is  Important 
that  any  alleged  fa  ilures  by  NRC  or  an 
affected  Agreemei  t  State  to  implement 
and  enforce  the  re  ^lations  governing 


uranium  mill  tailings  or  the  appUcable 
license  requirements  be  addr^sed  in  a 
timely  manner.  These  provisions  are 
intended  to  ensure  that  persons  may 
seek  recourse  from  the  Administrator  if 
they  are  adversely  affected  by  Ihe  failiure 
of  NRC  or  an  affected  Agreement  State 
to  implement  and  enforce,  in  significant 
part,  on  a  programmatic  and  a  site- 
specific  basis  the  regulations  governing 
the  disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC, 
requirements  of  the  tailings  closure 
plan,  or  license  requirements- 
establishing  milestones  for  the  purpose 
of  emplacing  a  permanent  radon  barrier 
that  will  achieve  compliance  with  the 
20  pCi/m^s  flux  standard.  Thus,  EPA  is 
establishing  a  non-discretionary  duty  to 
take  final  action  granting  or  denying  an 
authorized  petition  for  reconsideration 
of  the  rescission  of  subpart  T  within  300 
days  of  receipt  of  the  petiti.m.  If  EPA 
grants  such  petition  it  would  then 
proceed  to  initiate  rulemaking  to 
reinstate  subpart  T.  The  rulemaking  to 
reinstate  subpart  T,  however,  is  not 
subject  to  the  300-day  time  period.  This 
schedule  is  intended  to  provide  EPA 
and  NRC  adequate  time  to  resolve  any 
potential  problems  identified  by  a 
petition.  Failure  to  meet  this  300-day 
deadline  for  a  decision  on  whether  to 
initiate  rulemaking  or  not  could  lead  to 
a  citizen  suit  action  in  a  federal  District 
Court  under  CAA  section  304  for  an 
order  that  EPA  take  final  action  on  the 
petition.  Review  of  that  final  response 
would  be  in  a  federal  Circuit  Court  of 
Appeals  under  CAA  section  307(b).  If 
EPA  grants  such  a  petition  and  initiates 
rulemaking  to  reinstate  subpart  T,  then 
final  agency  action  would  not  occur 
until  EPA  had  concluded  such 
rulemaking.  Consistent  with  the 
settlement  agreement,  EPA  may  propose 
to  grant  or  deny  the  petition  within  120 
days  of  receipt,  allow  a  comment  period 
of  at  least  60  days,  and  take  final  action 
granting  or  denying  the  petition  within 
1 20  days  of  the  close  of  the  comment 
period. 

Under  today's  procedures,  EPA  shall 
summarily  dismiss  without  prejudice  a 
§  61.226(b)  petition  to  reconsider  the 
rescission  and  seek  reinstatement  of 
subpart  T  on  a  programmatic  basis, 
unless  the  petitioner  demonstrates  that 
it  provided  written  notice  of  the  alleged 
failure  to  NRC  or  an  affected  Agreiement 
State  at  least  60  days  before  SUng  its 
petition  with  EPA.  This  notice  to  NRC 
must  include  a  statement  of  the  grounds 
for  such  a  petition.  This  notice 
requirement  may  be  satisfied,  among, 
other  ways,  by  submissions  or  pleadings 
submitted  lo  NRC  during  a  proceeding 
conducted  by  NRC.  The  purpose  of  this 


advance  notice  requirement  is  to 
provide  NRC  or  an  affected  Agreement 
State  with  an  opportunity  to  address  the 
concerns  raised  by  the  i>otential 
petitioner.  Additionally,  EPA  shall 
summarily  dismiss  without  prejudice  a 
§  61.226(b)  petition  to  reconsider  the 
rescission  and  seek  reinstatement  of 
subpart  T  on  a  site-specific  basis,  unless 
the  petitioner  demonstrates  that  it 
provided,  at  least  60  days  before  filing 
its  petition  with  EPA,  a  written  request 
to  NRC  or  an  affected  Agreement  State 
for  enforcement  or  other  relief,  and 
unless  the  petitioner  alleges  that  NRC  or 
the  affected  Agreement  State  failed  to 
respond  to  such  request  by  taking 
action,  as  necessary,  to  assure  timely 
implementation  and  enforcement  of  the 
20  pCi/m^-s  flux  standard.  This 
provision  is  intended  to  provide  NRC  or 
an  Agreement  State  with  an  opportunity 
lo  address  the  concerns  raised  by  the 
potential  petitioner  through  its  standard 
enforcement  mechanisms. 

The  Administrator  may  also  initiate 
reconsideration  of  the  rescission  and 
reinstatement  of  subpart  T  as  applied  to 
owners  and  operators  of  non-operational 
uranium  mill  tailings  disposal  sites  if 
EPA  believes  it  is  appropriate  to  do  so 
For  example,  EPA  may  initiate  such 
reconsideration  if  it  has  reason  to 
believe  that  NRC  or  an  affected 
Agreement  State  has  failed  to 
implement  and  enforce,  in  significant 
part,  the  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC  or  the 
tailings  closure  plan  (radon) 
requirements  establishing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  achieve 
compliance  with  the  20  pCi/m'-s  flux 
standard.  Before  the  Administrator 
initiates  reconsideration  of  the 
rescission  and  reinstatement  of  subpart 
T,  EPA  shall  consult  with  NRC  to 
address  EPA's  concerns.  If  the 
consultation  does  not  resolve  the 
concerns,  EPA  shall  provide  NRC  with 
60  days  notice  of  the  Agency's  intent  to 
initiate  rulemaking  to  reinstate  this 
subpart. 

Upon  completion  of  a  reconsideration 
rulemaking,  EPA  may:  (1)  Reinstate 
subpart  T  on  a  programmatic  basis  if 
EPA  determines,  based  on  the  record, 
that  NRC  has  significantly  failed  to 
implement  and  enforce,  in  significant 
part,  on  a  programmatic  basis,  (a)  the 
regulations  governing  the  disposal  of 
uranium  mill  tailings  promulgated  by 
EPA  and  NRC  or  (b)  the  license 
requirements  establishing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard;  (2)  reinstate  subpart  T  on  a 
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site-specific  basis  if  EPA  determines, 
based  on  the  record,  that  NRC  or  an 
affected  Agreement  State  has 
significantly  failed  to  implement  and 
enforce,  in  significant  part,  on  a  site- 
specific  basis,  (a)  the  regulations  a  p 
governing  the  disposal  of  uranium  mill  acl 
tailings  promulgated  by  EPA  and  NRC  s  f] 
or  (b)  the  license  requirements  rea 
establishing  milestones  for  the  purpose  mc 
of  emplacing  a  permanent  radon  barrier  coi 
that  will  achieve  compliance  with  the  sta 
20  pCi/m2-s  flux  standard;  or  (3)  issue  coi 
a  finding  that  NRC  is  implementing  and  (in 
enforcing  on  either  a  site-specific  or  tli« 
programmatic  basis  the  regulations  and  rec 
license  requirements  described  above  3" 
and  that  reinstatement  of  subpart  T  is  im 
not  appropriate.  jy 
The  regulations  establish  an  Re 
obligation  for  the  Administrator  to  j 
reinstate  subpart  T  as  applied  to  owners  ^^ 
and  operators  of  non-operational  i^^ 
uranium  mill  tailings  disposal  sites  if  ^g 
the  Administrator  determines  by  -  i^j 
rulemaking,  based  on  the  record,  that  j^, 
NRC  or  an  affected  Agreement  State  has  j^g 
failed  on  a  programmatic  basis  to  ^i^^ 
implement  and  enforce,  in  significant  ^^ 
part,  the  regulations  governing  the  ^^ 
disposal  of  uranium  mill  tailings  jj^. 
promulgated  by  EPA  and  NRC  or  the  ^^ 
tailings  closure  plan  (radon)  gj, 
requirements  establishing  milestones  for  q^ 
the  purpose  of  emplacing  a  permanent  q^ 
radon  barrier  that  will  achieve  git 
compliance  with  the  20  pCi/m^-s  flux  SV 
standard.  The  Administrator  also  shall 
reinstate  subpart  T  on  a  site-specific  rei 
basis  as  applied  to  owners  and  operators  AI 
of  non-operational  uranium  mill  tailings  tai 
disposal  sites  if  the  Administrator  fit 
determines  by  rulemaking,  based  on  the  pr 
record,  that  NRC  or. an  affected  lit 
Agreement  State  has  failed  on  a  site-  pc 
specific  basis  to  achieve  compliance  by  an 
the  operator  of  the  site  or  sites  with  op 
applicable  license  requirements,  di 
regulations,  or  standards  implemented  i, 
by  NRC  and  the  affected  Agreement  ag 
States.  Under  today's  action,  EPA  shall  Nl 
be  required  to  reinstate  subpart  T  qnly  se 
for  the  failures  enumerated  in  the  ag 
preceding  sentence  that  may  reasonably  to 
be  anticipated  to  significantly  interfere  se 
(i.e.,  more  than  de  minimis)  with  the  ic 
timely  emplacement  of  a  permanent  31 
radon  barrier  constructed  to  achieve 
compliance  with  the  20  pCi/m^-s  flux  EI 
standard  at  uranium  mill  tailings  pr 
disposal  sites.  In  rescinding  subpart  T,  Al 
EPA  intends  "in  significant  part"  to  Al 
mean  that  EPA  must  find  that  NRC  or  Ei 
an  affected  Agreement  State  is 
implementing  and  enforcing,  on  a  or 
programmatic  and  a  site-specific  basis:  si| 
(1)  The  regulations  governing  the  cc 
disposal  of  uranium  mill  tailings  pi 
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site-specific  basis  if  EPA  determines, 
based  on  the  record,  that  NRC  or  an 
affected  Agreement  State  has 
significantly  failed  to  implement  and 
enforce,  in  significant  part,  on  a  site- 
specific  basis,  (a)  the  regulations 
governing  the  disposal  of  uranium  mill 
tailings  promulgated  by  EPA  and  NRC 
or  (b)  the  license  requirements 
establishing  milestones  for  the  purpose 
of  emplacing  a  permanent  radon  barrier 
that  will  achieve  compliance  with  the 
20  pCi/m^-s  flux  standard;  or  (3)  issue 
a  finding  that  NRC  is  implementing  and 
enforcing  on  either  a  site-specific  or 
programmatic  basis  the  regulations  and 
license  requirements  described  above 
and  that  reinstatement  of  subpart  T  is 
not  appropriate. 

The  regulations  establish  an 
obligation  for  the  Administrator  to 
reinstate  subpart  T  as  applied  to  owners 
and  operators  of  non-operational 
uranium  mill  tailings  disposal  sites  if. 
the  Administrator  determines  by 
rulemaking,  based  on  the  record,  that 
NRC  or  an  affected  Agreement  State  has 
failed  on  a  programmatic  basis  to 
implement  and  enforce,  in  significant 
part,  the  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC  or  the 
tailings  closure  plan  (radon) 
requirements  establishing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard.  The  Administrator  also  shall 
reinstate  subpart  T  on  a  site-specific 
basis  as  applied  to  owners  and  operators 
of  non-operational  uranium  mill  tailings 
disposal  sites  if  the  Administrator 
determines  by  rulemaking,  based  on  the 
record,  that  NRC  or. an  affected 
Agreement  State  has  failed  on  a  site- 
specific  basisto  achieve  compliance  by 
the  operator  of  the  site  or  sites  with 
applicable  license  requirements, 
regulations,  or  standards  implemented 
by  NRC  and  the  affected  Agreement 
States.  Under  today's  action,  EPA  shall 
be  required  to  reinstate  subpart  T  only 
for  the  failures  enumerated  in  the 
preceding  sentence  that  may  reasonably 
be  anticipated  to  significantly  interfere 
(i.e.,  more  than  de  minimis)  with  the 
timely  emplacement  of  a  permanent 
radon  barrier  constructed  to  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard  at  uranium  mill  tailings 
disposal  sites.  In  rescinding  subpart  T, 
EPA  intends  "in  significant  part"  to 
mean  that  EPA  must  find  that  NRC  or 
an  affected  Agreement  State  is 
implementing  and  enforcing,  on  a 
programmatic  and  a  site-specific  basis: 
(1)  The  regulations  governing  the 
disposal  of  uranium  mill  tailings 


promulgated  by  EPA  and  NRC 
consistent  with  the  MOU  and  settlement 
agreement  and  (2)  the  tailings  closure 
plan  (radon)  requirements  establishing 
milestones  for  the  purpose  of  emplacing 
a  permanent  radon  barrier  that  will 
achieve  compliance  with  the  20  pCi/m^- 
s  flux  standard  in  a  manner  that  is  not 
reasonably  expected  to  materially  (i.e., 
more  than  de  minimis)  interfere  with 
compliance  with  the  20  pCi/m^-s  flux 
standard  as  expeditiously  as  practicable 
considering  technological  feasibifity 
(including  factors  beyond  the  control  of 
the  licensee).  Reinstatement  would 
require  an  EPA  finding  that  NRC  or  an 
affected  Agreement  State  has  failed  to 
implement  and  enforce  in  this  manner. 

IV.  Discussion  of  Comments  and 
Response  to  Comments  From  NPR 

Public  hearings  on  EPA's  December 
31.  1991,  proposal  to  rescind  subpart  T 
(56  FR  67561)  were  held  on  January  15, 
1992  in  Washington,  D.C.  and  on 
January  21-22,  1992  in  Santa  Fe,  New 
Mexico.  Representatives  of  the  Nuclear 
Regulatory  Commission  (NRC),  the 
American  Mining  Congress  (AMC),  the 
owners  and  operators  of  individual  sites 
and  the  Southwest  Research  and 
Information  Center  (SWRIC)  testified  at 
these  hearings.  Written  comments  were 
also  received  from  the  Environmental 
Defense  Fund  (EDF),  NRC,  AMC, 
owners  and  operators  of  individual 
sites,  the  Department  of  Energy  and  the 
SWRIC. 

In  February  1993,  an  agreement  was 
reached  between  EPA,  EDF,  NRDC, 
AMC,  and  individual  uranium  mill 
tailings  disposal  sites  to  settle  pending 
litigation  and  administrative 
proceedings,  avoid  potential  future 
litigation,  and  otherwise  agree  to  a 
potential  approach  to  regulation  of  NRC 
and  Agreement  State  licensed  non- 
operational  uranium  mill  tailings 
disposal  sites.  See  58  FR  17230  (April 
1, 1993)  (notice  announcing  settlement 
agreement  under  CAA  section  113(g)). 
NRC  agreed  in  principle  with  the 
settlement  agreement.  The  settlement 
agreement  added  comprehensive  detail 
to,  and  thereby  continued,  the  approach 
set  forth  in  the  MOU  published  with  the 
1991  proposal.  (56  FR  67568,  December 
31,1991). 

Written  comments  in  response  to 
EPA's  February  7,  1994  supplemental 
proposal  were  received  from  NRC,  EDF, 
AMC,  Homestake  Mining  Company,  Rio 
Algom  Mining  Corp.,  ARCO  and 
Envirocare  of  Utah,  Inc. 

Many  of  the  parties  who  commented 
on  the  December  1991  proposal  also 
signed  the  settlement  agreement  and 
commented  on  the  February  1994 
proposal.  In  certain  cases,  a  party's 


comments  to  the  December  1991 
proposal  are  inconsistent  with  and 
conflict  with  comments  later  submitted 
in  response  to  the  1994  proposal.  Given 
the  intervening  settlement  agreement 
and  the  revisions  to  EPA's  and  NRC's 
UMTRCA  regulations,  EPA  believes  that 
the  more  recent  comments  submitted  by 
a  party,  in  response  to  the  1994 
proposal,  should  be  accorded  more 
weight  than  comments  previously 
submitted  by  that  same  party  in  1991, 
where  there  is  inconsistency  between 
the  comments. 

In  addition,  EPA's  review  of  the 
comments  has  been  limited  to  the 
question  of  whether  EPA  should  rescind 
subpart  T.  This  rulemaking  was  not 
intended  to  reconsider  and  did  not 
address  whether  EPA  should  have 
promulgated  subpart  T  in  1989.  EPA 
therefore  rejected  as  irrelevant  to  this 
rulemaking,  comments  addressed  to  the 
validity  or  appropriateness  of  the 
promulgation  of  subpart  T. 

1 .  General 

In  response  to  the  1991  and  1994 
Notices  of  Proposed  Rulemaking  (NPR), 
NRC,  environmental  and  industry 
groups  generally  support  EPA's 
proposal  to  rescind  40  CFR  part  61, 
subpart  T  as  applied  to  owners  and 
operators  of  NRC  and  Agreement  State 
licensed  non-operational  uranium  mill 
tailings  disposal  sites.  Various 
commenters  to  the  1994  proposal 
suggested  specific  revisions  to  the 
proposed  regulatory  text  and  preamble. 
The  Agency  has  reviewed  all  comments 
and  suggested  revisions  carefully. 
Revisions  to  the  regulatory  text  and 
preamble  have  been  made  where 
deemed  appropriate. 

2.  Request  for  Comments  Contained  in 
the  1994  NPR 

In  the  February  1994  proposal,  EPA 
requested  comments  on  its  proposed 
determination  that  the  NRC  regulatory 
program  protects  public  health  with  an 
ample  margin  of  safety,  including 
comments  on  whether:  (1)  EPA  has 
effectively  promulgated  appropriate 
revisions  to  40  CFR  part  192,  subpart  D; 
(2)  NRC's  regulations  at  10  CFR  part  40, 
appendix  A  either  already  adequately 
and  appropriately  implement  the 
revisions  to  EPA's  regulations,  or  may 
reasonably  be  expected  to  do  so  prior  to 
rescission  of  subpart  T;  (3)  the  revision 
of  NRC  and  affected  Agreement  State 
licenses  reflect  the  new  requirements  of 
subpart  D;  and  (4)  any  judicial  or 
administrative  challenge  to  EPA  or  NRC 
regulations  is  expected  to  present  a 
significant  risk  of  interference  with  full 
compliance  with  the  MOU  and  the 
settlement  agreement. 
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Several  commei  iters  responded  to  the 
Agency's  request  for  comments. 
Commenters  belieied  EPAs 
amendments  to  4G  CFR  pjart  192, 
subpart  D  fulfill  tli  e  intent  of  the 
settlement  agreem  jnt  with  respect  to 
actions  required  b  r  EPA.  However, 
certain  commentei  s  noted  that  the 
settlement  agreemi  snt  called  for  action 
by  both  EPAand  ^  RC.  The  commenters 
universally  agreed  that  based  upon 
NRC's  November  2 ,  1993  proposal.  NRC 
may  reasonably  be  expected  to 
adequately  and  ap  )ropriatelv 
implement  the  Ag«  ncy's  amendments  to 
40  CFRj)art  192,  s  ibpart  D.  These 
commenters  believe  that  when  finalized, 
NRC's  n:guiations  it  10  CFR  part  40, 
appendix  A  shoulc  adequately  comply 
with  the  seltlemen ;  agreement  and 
conform  to  EPA's  s  ubpart  D  UMTRCA 
regulations. 

Many  commente  rs  noted  that  NRC 
and  the  Agreement  States  have 
faithfully  implemeited  their  MOU 
commitment  to  conplete  review  and 
approval  by  no  lat<  r  than  September 
1993  of  detailed  re:lamation  plans 
including  scheduit  s  for  emplacing" an 
earthen  cover  on  non-operational 
tailings  impoundm  ents  to  control 
emissions  of  radon  222  to  20  pCi/m--s. 
See  56  FR  67568,  E  ecember  31.  1991. 
Several  commentei  s  noted  that  although 
the  license  amendr  jent  for  the  Atlas  site 
in  Moab,  Utah  is  n<  it  yet  complete,  that 
site  represents  a  ur  ique  situation  and 
should  not  afTect  E  'A's  decision  to 
rescind  subpart  T. 

No  commentur  w  as  aware  of  any 
pending  judicial  or  administrative 
challenge  that  wou  d  present  a 
significant  risk  of  ii  iterference  with  the 
MOU  and  the  settle  ment  agreement. 

Additionally,  EP,  ^  requestoit 
comments  on  the  p  oposed 
reconsideration  pre  visions  imJutlini  in  a 
new  §61.226  addec  to  subpart  T.  In 
particular  EPA  reqi  ested  comments  as 
to  whether  these  pr  jvisions  effectively 
implement  the  regulatory  approach  uf 
the  settlement  agre<  ment,  nspnt  ially  the 
terms  providing  sp<  cific  time  periods 
for  a  reconsideratio  i  rulemaking.  One 
•  ommenter  believet  i  the  criteria  and 
procedures  for  reco  isidering  the 
decision  to  rescind  subpart  T  wen; 
consistent  with  the  terms  of  the 
settlement  agreemei  it.  Several  other 
commenters  comm<  nted  as  to  spjHafio 
aspects  of  those  pro  v^isions  and 
suggested  revisions  to  the  regulatory 
language  for  consisi  ency  with  the 
settlement  agreemei  it.  Specific 
comments  pertairurig  to  the  proposed 
provisions  for  recon  sideration  of  the 
rescission  and  reins  tatement  of  subpart 
T  are  addressed  in  i  ection  4  below. 


There  was  widespread  agreement 
among  the  commenters  that  the  EPA 
and  NRC  regulatory  and  hcensing 
framework  that  either  has  been,  or  is  in 
the  process  of  being,  implemented  will 
ensure  that  non-operational  uranium 
mill  tailings  disposal  sites  will  achieve 
the  20  pCi/ra^-s  flux  standard  as 
expeditiously  as  practicable  considering 
technological  feasibility. 

3.  Rescission  of  Subpart  T 

3.1     Timing  of  Rescission 

Comment;  In  response  to  the  1991 
proposal,  one  commenter  noted  EPA 
should  not  rescind  subpart  T  until  the 
Agency  is  assured  that  the  MOU 
between  EPA,  NRC  and  the  affected 
Agreement  States  is  implemented  and 
EPA's  amendments  to  its  UMTRCA 
regulations  at  40  CFR  part  192,  subpart 
D  are  complete. 

Response:  As  stated  in  the  preamble 
to  the  1994  proposal  and  the  final  rule 
amending  40  CFR  part  192,  subpart  D, 
EPA  is  now  rescinding  subpart  T  for 
NRC-licensed  uranium  mill  tailings 
disfwsal  sites  due  to  the  completion  of 
the  Agency's  amendments  to  subpart  D. 
completion  of  NRC  conforming 
regulations,  and  completion  by  NRC  and 
affected  Agreement  States  of  various 
license  amendments  containing 
s{  hedules  for  emplacement  of  the 
permanent  radon  barrier.  EPA  believes 
it  is  appropriate  to  rescind  subpart  T 
pursuant  to  the  authority  of  si?ction 
1 12(d)(9)  of  the  CAA,  as'amended,  since 
NRC  has  established  a  regulatory 
program  to  ensure  that  non-operational 
uranium  mill  taiUngs  piles  will  be 
ilosed  as  expeditiously  as  practicable 
considering  technological  feasibility. 

:i.2    Section  1 12ldl(9)  of  the  Chnn  Air 
Act,  As  Amended  ("Simpson 
Amendment")  • 

Comment:  In  response  to  the  1991 
propasal.  one  commenter  argued  section 
112(d)(9)  of  the  CAA,  as  amended, 
applies  prospectively  and  does  not 
authorize  EPA  to  rescind  a  previously 
promulgated  standard. 

Response:  The  Agency  disagrees  and 
believes  that  section  112(d)(9)  of  the 
CAA  authorizes  EPA  to  rescind 
previously  promulgated  n!gulations  ii 
certain  determinations  are  made  by 
EPA.  Congress  clearly  intended  to  give 
the  Agency  the  discretion  to  rescind 
i:ertain  previously  promulgated 
regulations  and  thereby  relieve  affected 
facilities  from  the  burdens  associated 
with  parallel  regulation  when  the  NRC 
regulatory  program  would  protect 
public  health  with  an  ample*margin  of 
safety.  See,  e.g..  136  Cong.  Rec.  S  3797- 
99  (daily  ed.  April  3. 1990).  reprinted  in 


4  A  Legislative  History  of  the  Clean  Air 
Act  Amendments  of  1990,  at  7156-7162 
(1993).  {"Legislative  History.  CAAA 

1990").  This  Senate  floor  debate  OJi 
Amendment  No.  1457  to  S.  1630 
evidences  a  clear  intention  that  section 
1 1 2(d)(9)  authorizes  rescission  of 
previously  promulgated  radionuclide.  • 
NESHAPs.  Senator  Simpson,  the 
sponsor  of  the  amendment,  stated  that 
"Ipjassage  of  this  amendment  will  allow 
EPA  to  replace  the  emission  standards 
issued  by  EPA  in  November  1989,  for 
NRC-licensed  facilities,  including  power 
plants,  uranium  fuel  cycle  facilities,  and 
by-product  facilities,  if  that  agency 
.  concludes  that  the  existing  NRC 
regulatory  program  adequately  protects 
pubhc  health."  4  Legislative  Hi.story, 
CAAA  1990  at  7158.  Also  see  1 
Legislative  History,  CAAA  1990  at  778 
(1993)  (statement  by  Senator  Burdick 
during  debate  on  the  Conference 
Committee  Report)  ("It  is  clear  that  the 
existing  regulatory  program  under  the 
Atomic  Energy  Act  protects  the  public 
health  with  an  ample  margin  of  safety. 
Under  these  circumstances,  additional 
or  dual  regulation  under  the  Clean  Air 
A  (J  does  not  make  any  sense.") 

Additionally,  in  comrnenting  on  the 
1994  proposal,  this  commenter 
expressed  the  belief  that  the  1994    . 
proposal  is  consistent  with  the  terms  of 
the  settlement  agn^ement  between  EPA, 
KDF.  NRE)C,  AMC  and  individual  site  . 
owners  and  operators.  The  settlement 
agreement,  as-described  in  detail  above, 
promotes  the  objectives  of  section  - 
112(d)(9)  of  the  CAA  by  establishing  an 
agreed  upon  framework  for 
reconsideration  of  rescinding  subpart  T 
and  making  minor  modifications  to  the 
AEA  regulatory  program  for  closure  of 
the  uranium  mill  tailings  disposal  sites 
Clearly,  rescission  of  the  previously 
promulgated  subpart  T  was 
contemplated  by  the  parties  to  the 
settlement  agreement.  This  particubr  ■ 
commenter  and  EPA  were  parties  to  that 
agreement.  EPA  continues  to  implement 
the  terms  of  the  settlement  agreement, 
including  today's  action  rescinding 
sukjiart  T.  Thus,  EPA  is  rejecting  the 
prior  comment  to  the  1991  proposal 

Comment:  In  response  to  the  1991 
proposal,  a  commenter  suggested  EPA 
publish  its  finding  that  the  NRC 
regulatory  program  protects  the  public 
health  with  an  ample  margin  of  safety. 

Response:  Pursuant  to  the  settlement 
agreement.  EPA  published  and  invited 
comment  on  its  proposed  determination 
that  the  NRC  regulatory  program 
protects  pubhc  health  with  an  ample 
margin  of  safety  on  February  7, 1994  (59 
FR  5674).  That  determination  is  also 
rx)ntained  in  this  action,  which  will  be  ' 
publishe«l  in  the  Federal  Register. 
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Comment:  Commenters  suggested  in 
response  to  the  1991  proposal  that  EPA 
could  not  determine  thaX  the  NRC 
regulatory  program  protects  public 
health  with  an  ample  margin  of  safety 
so  long  as  NRC  retains  the  authority  to 
waive  standards  and  time  schedules  for 
compliance,  and  thel^  are  no  provisions 
under  the  AEA  for  citizens'  suits. 

Response:  The  commenters  suggest 
that  the  NRC  regulatory  program  does- 
not  ensure  that  EPA's  revised  UMTRCA 
regulations  (40  CFR  part  192,  subpart  D) 
would  apply,  since  NRC  has  the 
authority  to  grant  waivers  under  the 
AEA  due  to  cost  or  technological 
feasibility.  EPA  recognizes  that  the  NRC 
has  authority  tmder  the  AEA  to  waive 
for  economic  reasons  strict  compliance 
Mrith  the  requirement  that  sites  meet  the 
20  pCi/m^-s  standard  as  expeditiously 
as  practicable  considering  technological 
feasibility  (including  factors  beyond  the 
control  of  the  licensee).  AEA  section 
84c.,  42  use  2114c:  However,  the  hill 
exercise  of  this  authority  is  not 
contemplated  by  either  the  MOU  or  the 
settlement  agreement,  described  above. 
If  this  waiver  authority  is  used  in  a 
manner  inconsistent  with  the  purposes 
and  objectives  of  the  MOU  and 
settlement  agreement,  today's  action 
includes  procedural  and  substantive 
provisions  designed  to  facilitate 
reconsideration  of  the  rescission  and 
possible  reinstatement  of  subpart  T. 

The  amendments  to  subpart  T  provide 
clear  authority  and  procedures  for  EPA 
to  revisit  today's  finding  should  NRC  or 
the  affected  Agreement  States  deviate 
from  the  regulatory  program  in  place  in 
a  manner  which  materially  (i.e..  more 
than  de  minimis)  interferes  with 
compliance  with  the  20  pCi/m^-s  flux 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee).  Additionally.  EPA 
believes  the  actions  taken  to  date  by 
NRC.  including  the  license  amendments 
and  the  final  amendments  to  the  NRC 
conforming  regulations,  as  described 
above,  reflect  the  good  faith  effort  on  the 
part  of  NRC  to  implement  the  MOU. 
Thus.  EPA  believes  under  these 
circumstances  NRC's  authority  to  waive 
strict  compliance  with  the  flux  standard 
and  the  Ume  for  compliance  does  not 
preclude  EPA  from  finding  NRC's 
regulatory  program  protects  the  public 
health  with  an  ample  margin  of  safety. 

Further,  the  Agency  believes  that 
Congress  was  aware  that  the  legislative 
authority  under  the  CAA  provided  for 
citizen  suits  while  the  AEIa  did  not 
contain  such  provisions.  Congress 
clearly  envisioned  that  circumstances 
might  be  such  that  EPA  would  make  the 
finding  required  by  the  Simpson 
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Comment:  Commenlers  suggested  in 
response  to  the  1991  proposal  that  EPA 
could  not  detenniae  that  the  NRC 
regulatory  program  protects  public 
health  with  an  ample  margin  of  safety 
so  long  as  NRC  retains  the  authority  to 
waive  standards  and  time  schedules  for 
compliance,  and  thei^  are  no  provisions 
under  the  AEA  for  citizens'  suits. 

Response:  The  commenters  suggest 
that  the  NRC  regulatory  program  does 
not  ensure  that  EPA's  revised  UMTRCA 
regulations  (40  CFR  part  192,  subpart  D) 
would  apply,  since  NRC  has  the 
authority  to  grant  waivers  under  the 
AEA  due  to  cost  or  technological 
feasibility.  EPA  recognizes  that  the  NRC 
has  authority  tmder  the  AEA  to  waive 
for  economic  reasons  strict  compliance 
Mrilh  the  requirement  that  sites  meet  the 
20  pCi/m2-s  standard  as  expeditiously 
as  practicable  considering  technological 
feasibility  (including  factors  beyond  the 
control  of  the  licensee).  AEA  section 
84c.,  42  use  2114c;  However,  the  full 
exercise  of  this  authority  is  not 
contemplated  by  either  the  MOU  or  the 
settlement  agreement,  described  above. 
If  this  waiver  authority  is  used  in  a 
manner  inconsistent  with  the  purposes 
and  objectives  of  the  MOU  and 
settlement  agreement,  today's  action 
includes  procedural  and  substantive 
provisions  designed  to  facilitate 
reconsideration  of  the  rescission  and 
possible  reinstatement  of  subpart  T. 

The  amendments  to  subpart  T  provide 
clear  authority  and  procedures  for  EPA 
to  revisit  today's  finding  should  NRC  or 
the  affected  Agreement  States  deviate 
from  the  regulatory  program  in  place  in 
a  manner  which  materially  (i.e..  more 
than  de  minimis)  interferes  with 
comphance  with  the  20  pCi/m^-s  flux 
standard  as  expeditiously  as  practicable 
considering  technological  feasibility 
(including  factors  beyond  the  control  of 
the  licensee).  Additionally,  EPA 
believes  the  actions  taken  to  date  by 
NRC,  including  the  license  amendments 
and  the  final  amendments  to  the  NRC 
conforming  regulations,  as  described 
above,  reflect  the  good  faith  effort  on  the 
part  of  NRC  to  implement  the  MOU. 
Thus,  EPA  believes  under  these 
circiunstances  NRC's  authority  to  waive 
strict  compliance  with  the  flux  standard 
and  the  time  for  compliance  does  not 
preclude  EPA  from  finding  NRC's 
regulatory  program  protects  the  public 
health  with  an  ample  margin  of  safety. 

Furt^her,  the  Agency  believes  that 
Congress  was  aware  that  the  legislative 
authority  under  the  CAA  provided  for 
citizen  suits  while  the  AEA  did  not 
contam  such  provisions.  Congress 
clearly  envisioned  that  circumstances 
might  be  such  that  EPA  would  make  the 
finding  required  by  the  Simpson 


Amendment.  In  making  today's  ample 
margin  of  safety  determination,  EPA 
cx>nsidered  whether  NRC  is 
implementing  and  enforcing,  in 
significant  part,  the  regulations 
governing  disposal  of  tailings  and  the 
license  requirements  which  establish 
milestones  for  emplacement  of  a 
permanent  radon  barrier  that  will 
achieve  compliance  with  the  20 
pQ/m^-s  flux  standard  on  a 
programmatic  and  site-speciflc  basis. 
UMTRCA  gives  NRC  and  the  Agreement 
States  the  responsibility  to  implement 
and  enforce  regulations  promulgated 
under  UMTRCA.  If,  in  the  future.  NRC 
or  the  Agreement  States  do  not 
implement  and  enforce,  in  significant 
part,  the  regulations  governing  disposal 
of  tailings  and  the  license  requirements 
which  establish  milestones  for 
emplacement  of  a  permanent  radon 
barrier  that  will  achieve  compliance 
with  the  20  pQ/m^-s  flux  standard  on 
a  programmatic  or  site-specific  basis, 
reconsideration  and  reinstatement 
provisions  adopted  today  allow  EPA  to 
reconsider  its  rescission  of  subpart  T. 
and  thus,  possibly  reinstate  the  CAA 
standards.  The  settlement  agreement 
executed  between  EPA,  EDF.  NRDC  and 
AMC  which  provided  the  regulatory 
approach  for  today's  action  had  as  an 
objective  the  rescission  of  subpart  T. 
Moreover,  NRC's  final  amendments  to 
the  conforming  regulations  also  provide 
enhanced  opportunities  for  public 
participation  under  certain 
circumstances. 

3.3    Secthjn  1 12{q)(3)  of  the  Clean  Air 
Act,  As  Amended 

Comment:  The  comments  to  the  1991 
proposal  included  a  comment  that  the 
"Savings  Provision"  (section  112(q)(3)) 
of  the  CAA  requires  that  subpart  T 
remain  in  effect. 

flesponse;  Section  112(q){3)  provides 
.  .  .  this  section,  as  in  effect  prior  to  the 
date  of  enactment  of  the  Clean  Air  Act 
Amendments  of  1990.  shall  remain  in 
effect  for  radionuclide  emissions  from 
.  .  .  disposal  of  uranium  mill  tailings 
piles,  unless  the  Administrator,  in  the 
Administrator's  discretion,  applies  the 
requirements  of  this  section  as  modified 
by  the  Clean  Air  Act  Amendments  of 
1990  to  such  sources  of  radionuclides. 

EPA  believes  the  plain  language  of 
section  112(q)(3)  gives  the 
Administrator  the  discretion  to  rescind 
subpart  T  pursuant  to  section  112(dH9) 
or  ailow  subpart  T  to  remain  in  effect 
pursuant  to  section  1 12  as  in  effect  prior 
to  the  CAAA  of  1990.  In  this 
rulemaking,  EPA  acted  to  apply  section 
112  as  modified  by  the  1990 
amendments,  and  piu^uant  to  section 


112(d)(g)  to  decline  to  regulate 
"radionudide  emissicms  from  any 
category  or  subcategory  of  facilities 
licensed  by  the  Nuclear  Regulatory 
Commission  (or  an  Agreement  State)"  if 
the  Administrator  determines,  by  rule, 
and  after  consultation  with  the  Nuclear 
Regulatory  Commission,  "that  the 
regulatory  program  established  by  the 
Nuclear  Regulatory  Commission 
pursuant  to  the  Atomic  Energy  Act  for 
such  category  or  subcategory  provides 
an  ample  margin  of  safety  to  protect  the 
public  health."  This  provision  strives  to 
eliminate  duplication  of  effort  between 
EPA  and  NRC.  so  long  as  public  health 
is  protected  with  an  ample  mai^gin  of 
safety.  Although  the  commenter 
suggests  that  section  112(q)(3)  should 
cause  the  Administrator  to  not  rescind 
subpart  T,  such  an  interpretation  is  not 
harmonious  and  is  inconsistent  with  the 
intent  of  Congress  in  enacting  the  CAAA 
of  1990. 

Additionally,  EPA  received  comments 
from  this  commenter  supporting  the 
1994  proposal,  expressing  the  belief  that 
the  1994  proposal  is  consistent  with  the 
terms  of  the  settlement  agreement.  The 
settlement  agreement  promotes  the 
objectives  of  section  112(d)(9)  of  the 
CAA  as  amended  by  establishing  an 
agreed  upon  framework  for 
consideration  of  the  rescission  of 
subpart  T  and  minor  modifications  to 
the  AEA  regulatory  program  for  closure 
of  uranium  mill  tailings  disposal  sites. 
This  cornmenter,  together' with  EPA  and 
others,  was  a  party  to  that  agreement, 
which  clearly  envisions  rescission  of 
subpart  T. 

Tnus,  EPA  is  rejecting  this  comment, 
since  a  plain  reading  of  section  112(qM3) 
authorizes  EPA  to  exercise  its  discretion 
under  section  112(d)(9)  and  as  a  party 
to  the  settlement  agreement  the 
commenter  clearly  supports  the  goal  of 
the  agreement  that  subpart  T  be 
rescinded. 

3.3    Section  122(a)  of  the  Clean  Air  Act, 
as  Amended  in  1977 

Comment:  The  conunenter  asserts  in 
response  to  the  1991  proposal  that  EPA 
should  not  rescind  subpart  T  because 
such  rescission  is  inconsistent  with 
section  122(a)  of  the  CAA  of  1977.  The 
commenter  contends  section  122(a)  was 
not  repealed  by  the  1990  amendments  to 
the  CAA  and  that  it  required  the  Agency 
to  Ust  radionuclides  as  a  hazardous  air 
pollutant  if  the  Administrator  found 
that  public  health  was  threatened  due  to 
air  emissions  of  radionuclides. 

Response:  EPA  disagrees  with  the 
commenter's  interpretation  that 
rescission  of  subpart  T  pursuant  to 
section  1 1 2(d)(9)  of  the  CAA  is 
inconsistent  with  section  122(a)  of  the 
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CAA.  On  Decembel-  27.  1979.  EPA^listed 
radionuclides,  including  those  defined 
by  the  AEA  as  byproduct  material,  as  a 
Hazardous  Air  Pollutant  pursuant  to 
section  112(b)(1)(A)  of  the  CAA  as 
amended  in  1977.  (44  FR  76738).  In  that 
notice  EPA  stated  «iat 

(IJn  accordance  wilp  the  requirements  of 
sections  122  and  112^  the  Agency  finds  that 
studies  of  the  biological  effects  of  ionizing 
radiation  indicate  that  exposure  to 
radionuclides  increases  the  risk  of  human 
cancer  and  genetic  damage. .  .  .  Based  on 
this  information,  the  Administrator  has 
concluded  that  emisaon  of  radionuclides 
may  reasonably  be  anticipated  to  endanger 
public  health,  and  th^t  radionuclides 
constitute  hazardous  air  pollutants  within 
the  meaning  of  the  Clpan  Air  Act. 

Id.  On  April  6. 198^  (48  FR  15076)  EPA 
announced  proposed  standards  for  four 
sources  of  emissions  of  radionuclides, 
and  its  decision  to  hot  regulate  luaniiun 
mill  tailings  together  with  other  sources. 
Under  court  order.  EPA  finalized  the 
regulations  proposed  in  1983  on 
February  6.  1985.  50  FR  5190.  See  also 
Sierra  Club  v.  /?uc/ie7shaus,  No.  84- 
0656  (U.S.  District  Court  for  the 
Northern  District  oj  California).  On 
September  24,  1988.  EPA  promulgated  a 
final  rule  regulating  radon-222 
emissions  &x)m  lice  nsed  uranium  mill 
processing  sites  by  establishing  work 
practices  for  new  tailings.  (51  FR 
34056).  On  April  1, 1988,  EPA  requested 
a  remand  for  this  standard.  On  EPA's 
motion,  the  Court  p  laced  the  uranium 
mill  tailings  NESHi  IPs  on  the  same 
schedule  as  the  oth  jr  radionuclide 
NESHAPs  to  recons  ider  the  standards  in 
light  of  Natural  Rei  ources  Defense 
Council  V.  EPA.  82'  F.2d  1146  (D.C.  Cir 
1987)  {Vinyl  Chlori  ie).  EPA 
subsequently  prom  ilgated  40  CFR  part 
61,  subpart  T,  the  sibject  of  today's 
action. 

EPA  believes  sed  ion  122  of  the  CAA 
must  be  read  consis  tent  with  and  in 
harmony  with  the  1990  amendments  to 
the  CAA.  EPA  took  action  under  section 
122  when  it  listed  ridionuclides.  EPA 
subsequently  reguh  ted  radionuclides 
emissions  under  section  112.  Section 
112(d)(9)  of  the  CAA  authorizes  EPA  to 
now  decline  to  regi  late  radionuclide 
emissions  from  any  category  or 
subcategory  of  facil  ties  licensed  by  the 
NRC  (or  an  Agreem  >nt  State)  if  the 
Administrator  deteinines,  by  rule,  and 
after  consultation  With  the  NRC,  that  the 
regulatory  program  established  by  the 
NRC  pursuant  to  thfe  AEA  for  such 
category  or  subcatei  :ory  provides  an 
ample  margin  of  sal  jty  to  protect  the 
public  health.  This  jrovision  strives  to 
eliminate  duplicati(  n  of  effort  between 
EPA  and  NRC,  so  Ic  ng  as  public  health 


is  protected  with  an 


ample  margin  of 


safety.  While  section  122  addresses 
whether  radionuclides  should  be  listed, 
section  112(d)(9)  addresses  a  separate 
issue — whether  EPA  should  continue  to 
regulate  or  initiate  regulation  of 
radionuclide  air  emissions  under 
section  112  based  on  the  NRC  regulatory 
program. 

Although  the  commenter  suggests 
EPA  should  not  rescind  subpart  T  based 
on  section  122(a),  EPA  believes  such  a 
reading  of  sections  112(d)(9)  and  122(a) 
is  not  harmonious  and  is  inconsistent 
with  the  intent  of  Congress  in  enacting 
section  112(d)(9). 

Additionally,  EPA  received  comments 
from  this  particular  commenter  in 
response  to  the  1994  proposal 
expressing  the  belief  that  the  1994 
proposal  to  rescind  subpart  T  is 
consistent  with  the  terms  of  the 
settlement  agreement.  The  settlement 
agreement  promotes  the  objectives  of 
section  112(d)(9)  of  the  CAA  as 
amended  through  the  rescission  of 
subpart  T  and  minor  modifications  to 
the  AEA  regulatory  program  for  closure 
of  the  uranium  mill  tailings  disposal 
sites.  This  commenter,  together  with 
EPA  and  others,  was  a  party  to  that 
agreement.  Through  today's  action 
rescinding  subpart  T,  EPA  is  furthering 
the  goal  of  the  settlement  agreement. 

Thus,  EPA  is  rejecting  this  comment, 
since  a  reading  of  section  122(a) 
apparently  preventing  such  rescission  is 
inconsistent  with  the  intent  of  Congress 
in  enacting  section  112(d)(9),  and  as  a 
party  to  the  settlement  agreement  the 
commenter  was  aware  of  and  supported 
the  goal  of  the  agreement  that  subpart  T 
be  rescinded. 

4.  Proposed  Amendments  to  40  CFR 
Part  61,  Subpart  T 

4.1     General 

Comment:  The  rationale  for  adding 
the  definitions  residual  radioactive 
material  and  tailings,  while  deleting  the 
definition  of  uranium  byproduct 
material  or  tailings  is  not  clear.  The 
proposed  definitions  appear  to  apply  to 
Title  I  sites,  and  significant  problems 
might  arise  if  these  definitions  were  to 
be  applied  to  Title  II  sites  in  the  event 
of  reinstatement  of  subpart  T. 

Response:  §  61.220(a)  as  adopted 
today  states  that  subpart  T  applies  only 
to  Title  I  sites  except  for  the 
reconsideration  and  reinstatement 
procedures  in  §61.226.  The  phrase  "or 
uranium  byproduct  materials"  was 
deleted  to  further  clarify  that  subpart  T 
applies  to  Title  I  sites.  The  phrases 
"residual  radioactive  materials"  and 
"tailings"  currently  appeeu  in 
§  61.220(a).  EPA  noted  in  describing 
DOE  sites  in  the  1989  BID  that  the 


tailings  located  at  these  sites  contain 
residual  radioactive  materials,  including 
traces  of  unrecovered  uranium,  various 
heavy  metals  and  other  elements. 
Background  Information  Document: 
Risk  Assessments;  Environmental 
Impact  Statement;  NESHAPs  for 
Radionuclides,  Volume  2  at  8-2  (EPA/ 
520/1-^9-006-1,  September  1989). 

EPA  believes  it  appropriate  to  define 
residual  radioactive  material  and 
tailings  for  purposes  of  this  subpart.  The 
Agency  proposed  these  definitions  on 
December  31, 1991  and  February  4,         : 
1994.  (56  FR  67561;  59  FR  5687).  The 
proposed  definitions  for  these  terms 
were  consistent  with  definitions 
contained  in  UMTRCA.  42  U.S.C.  7911, 
sections  101(7)  and  101(8).  The  terms 
'  are  defined  in  the  Final  Rule  by 
expressly  referencing  UMTRCA,  to 
ensure  consistency  with  that  Act.  The 
Agency  does  not  believe  these 
definitions  would  be  problematic  if  the 
Agency  decided  to  reinstate  subpart  T, 
since  EPA  would  amend  subpart  T  at 
that  time  to  apply  to  the  Title  II  sites " 
and  to  include  appropriate  definitions. 

Comment:  The  provisions  of  subpart 
T,  with  the  exception  of  §  61.226, 
should  only  apply  to  Title  I  sites  and 
some  apparent  references  to  Title  II  sites 
remain. 

Response:  EPA  is  rescinding  subpart 
T  as  applied  to  NRC  or  Agreement  State 
licensed  non-operational  uranium  mill 
tailings  disposal  sites,  and  thus,  does 
not  intend  any  provision  of  subpart  T, 
excepting  §  61.226  and  applicable 
definitions,  to  apply  to  these  sites.  EPA 
has  revised  §  61.220(a)  to  reflect  this 
intent. 

Comment:  Section  61.226(c)(2)  as 
proposed  suggests  that  no  future  action  . 
can  be  taken  to  resolve  EPA's  concerns 
after  EPA  notifies  NRC  of  its  intent  to 
initiate  a  rulemaking  to  reinstate  subpart 
T. 

Response:  EPA  disagrees  with  the 
commenter's  suggestion  that  no  further 
action  may  be  taken  to  resolve  the 
Agency's  then  existing  concerns  after 
EPA  notifies  NRC  of  its  intent  to 
proceed  with  a  rulemaking  to  reinstate 
subpart  T.  The  purpose  of  consulting 
with  NRC  about  the  Agency's  concerns 
prior  to  notifying  NRC  and  the 
subsequent  60  day  period  is  to  provide 
EPA  and  NRC  with  an  opportunity  to 
address  EPA's  concerns  prior  to  EPA 
actually  initiating  such  a  rulemaking. 
Additionally,  EPA  expects  that  the  two 
agencies  would  continue  consultations 
during  the  rulemaking  process  to 
attempt  to  resolve  any  remaining 
concerns.  Section  61. 226(c)(2>  would 
not  limit  such  continued  consultations. 


4.2.  Provisions  for  Reconsideration  of 
the  Rescission  and  Reinstatement  of 
Subpart  T 

Comment:  Many  commenters, 
although  generally  opposed  to  the  idea 
of  reinstatement  of  subpart  T,  favored 
including  provisions  for  reconsideration 
and  reinstatement  of  subpart  T  on  either 
a  site-specific  or  programmatic  basis,  as 
set  forth  in  the  Agency's  1991  proposal 
to  rescind  subpart  T. 

Response:  EPA  reviewed  the  various 
reconsideration  options  proposed  in 
December  1991,  taking  into 
consideration  the  comprehensive  details 
added  to  the  terms  of  the  MOU  by  the 
settlement  agreement  finalized  in  April 
1993.  In  its  1994  supplemental 
proposal,  EPA  proposed  an  additional 
reconsideration  option  that  was  a 
combination  of  the  options  originally 
proposed.  EPA  did  not  withdraw  the 
original  options,  but  instead  announced 
the  Agency's  preference  for  provisions  '. 
on  reconsideration  and  reinstatement  of 
subpart  T  on  both  programmatic  and 
site-specific  bases.  The  Agency  has 
reviewed  carefully  all  comments 
submitted  on  the  proposed 
reconsideration  provisions  and  has 
revised  the  regulatory  text  and  preamble 
where  deemed  appropriate.  The  Agency 
believes  the  provisions  for 
reconsideration  and  reinstatement  of 
subpart  T  adopted  today  represent  a 
comprehensive  approach  based  on 
EPA's  current  evaluation  of  the  NRC 
regulatory  program,  and  a  regulatory 
structure  designed  to  address  future 
evaluations  of  the  program. 

Comment:  EPA  received  a  variety  of 
comments  dealing  wi\h  the  consistency 
of  the  proposed  regulations  with  the 
settlement  agreement  between  EPA, 
EDF,  NRD€,  AMC,  and  individual  site 
owmers  described  above;  to  which  NRC 
agreed  in  principle.  These  commenters 
suggested  various  minor  revisigns  to  the 
regulations. 

Response:  EPA  has  adopted  certain 
comments  and  suggested  minor 
language  changes  while  rejecting  others, 
depending  on  whether  they  effectively 
implement  the  goal  of  rescission  of  . 
subpeut  T. 

Comment:  Several  commenters 
contend  the  site-specific  reconsideration 
and  reinstatement  options  contained  in 
the  December  1991  proposal  would 
unduly  restrict  NRC's  waiver  authority,. " 
since  EPA  proposed  a  non-discretionary 
duty  to  reinstate  subpart  T  on  a  site- 
specific  basis  if  NRC  exercises  its  waiver 
authority. 

Response:  As  described  in  the 
proposals,  EPA  was  concerned  over  the    . 
potential  for  deviation  from  the 
agreements  contained  in  the  MOU  and 
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4.2.  Provisions  for  Reconsideration  of 
the  Rescission  and  Reinstatement  of 
Subpart  T 

Comment:  Many  commenters, 
although  generally  opposed  to  the  idea 
of  reinstatement  of  subpart  T.  favored 
including  provisions  for  reconsideration 
and  reinstatement  of  subpart  T  on  either 
a  site-specific  or  programmatic  basis,  as 
set  forth  in  the  Agency's  1991  proposal 
to  rescind  subpart  T. 

Response:  EPA  reviewed  the  various 
reconsideration  options  proposed  in 
December  1991,  taking  into 
consideration  the  comprehensive  details 
added  to  the  terms  of  the  MOU  by  the 
settlement  agreement  finalized  in  April 
1993.  In  its  1994  supplemental 
proposal,  EPA  proposed  an  additional 
reconsideration  option  that  was  a 
combination  of  the  options  originally 
proposed.  EPA  did  not  withdraw  the 
original  options,  but  instead  announced 
the  Agency's  preference  for  provisions 
on  reconsideration  and  reinstatement  of 
subpart  T  on  both  programmatic  and 
site-specific  bases.  The  Agency  has 
reviewed  carefully  all  comments 
submitted  on  the  proposed 
reconsideration  provisions  and  has 
revised  the  regulatory  text  and  preamble 
V.  here  deemed  appropriate.  The  Agency 
believes  the  provisions  for 
reconsideration  and  reinstatement  of 
subpart  T  adopted  today  represent  a 
comprehensive  approach  based  on 
EPA's  current  evaluation  of  the  NRC 
regulatory  program,  and  a  regulatory 
structure  designed  to  address  future 
evaluations  of  the  program. 

Comment:  EPA  received  a  variety  of 
comments  dealing  vrith  the  consistency 
of  the  proposed  regulations  with  the 
settlement  agreement  between  EPA, 
EDF,  NRDC,  AMC,  and  individual  site 
owners  described  above;  to  which  NRC 
agreed  in  principle.  These  commenters 
suggested  various  minor  revisigns  to  the 
regulations. 

Response:  EPA  has  adopted  certain 
comments  and  suggested  minor 
language  changes  while  rejecting  others, 
depending  on  whether  they  effectively 
implement  the  goal  of  rescission  of 
subpeirt  T. 

Comment:  Several  commenters 
contend  the  site-specific  reconsideration 
and  reinstatement  options  contained  in 
the  December  1991  proposal  would 
unduly  restrict  NRC's  waiver  authority, 
since  EPA  proposed  a  non-discretionary 
duty  to  reinstate  subpart  T  on  a  site- 
specific  basis  if  NRC  exercises  its  waiver 
authority. 

Response:  As  described  in  the 
proposals,  EPA  was  concerned  over  the 
potential  for  deviation  from  the 
agreements  contained  in  the  MOU  and 


the  requirements  of  revised  subpart  D. 
In  response,  EPA  proposed  and  is  now 
adopting  proced\iral  and  substantive 
provisions  for  site-specific  and 
programmatic  reconsideration  and 
reinstatement  if  certain  criteria  are  met. 
In  promulgating  subpart  T,  the  CAA  did 
not  j>ermit,  and  EPA  did  not  consider, 
site-specific  waivers  from  ultimate 
compliance  with  that  standard.  Thus,  in 
evaluating  NRC's  regulatory  program, 
EPA  recognized  in  its  December  1991 
proposal  that  NRC's  waiver  authority 
under  the  AEA  might  be  exercised  in  a 
manner  not  addressed  In  the  MOU  even 
after  the  revisions  to  40  CFR  part  192, 
subpart  D  and  10  CFR  part  40,  appendix 
A  have  been  promulgated  and  the 
licenses  amended.  However,  EPA  has  no 
reason  to  believe  such  relaxation  of  the 
standards  will  actually  occur.  EPA 
believes  the  provisions  adopted  today 
represent  a  comprehensive  approach 
based  on  EPA's  current  evaluation  of  the 
NRC  regulatory  program,  and  a 
regulatory  structure  designed  to  address 
future  evaluations  of  the  program. 

Additionally,  in  response  to  the  1994 
proposal,  EPA  received  subsequent 
comments  from  these  commenters 
supporting  the  rescission  of  subpart  T. 
Furthermore,  these  commenters 
supported  the  proposed  reconsideration 
and  reinstatement  provisions  with 
certain  modifications.  These 
commenters  believe  the  1994  proposal 
to  rescind  subpart  T  is  consistent  with 
the  terms  of  the  settlement  agreement 
between  EPA,  EDF,  NRDC,  AMC  and 
individual  sites.  Thus,  based  on  the 
above  reasons  for  adopting 
reconsideration  and  reinstatement 
provisions,  and  due  to  the  inconsistency 
between  the  earlier  comments  received 
and  the  subsequent  expressions  of 
support  for  the  rescission  of  subpart  T, 
EPA  is  rejecting  the  earlier  comments. 

Comment:Many  commenters  to  the 
1991  proposal  believe  that 
reconsideration  of  the  rescission  of 
subpart  T  and  subsequent  reinstatement 
on  a  progranunatic  basis  is 
inappropriate  if  one  site  fulls  to  comply. 

Response:  Today's  action  sets  forth 
provisions  for  the  reconsideration  of  the 
rescission  of  subpart  T  and 
reinstatement  of  that  subpart.  The 
regulations  adopted  today  include 
provisions  for  programmatic  and  site- 
specific  reinstatement  with  separate  but 
somewhat  parallel  criteria.  At  this  time, 
EPA  is  not  aware  of  a  situation  which 
would  cause  it  to  reinstate  subpart  T  on 
a  programmatic  basis  if  one  site  fails  to 
comply,  and  would  not  expect  to 
reinstate  subpart  T  on  that  basis. 
However,  the  Agency  cannot  predict  all 
future  circumstances,  and  caimot  at  this 
time  preclude  the  possibility  of  such 


reinstatement.  EPA  does,  however, 
believe  the  criteria  adopted  today 
appropriately  address  both 
programmatic  and  site-specific 
reinstatement. 

EPA  rejects  this  comment  for  the 
above  reasons,  and  because  of  the 
inconsistent  responses  to  the  1991  and 
1994  proposals  received  from  the  same 
commenters. 

Comment:  Some  commenters  a.ssert. 
in  response  to  the  1991  proposal  that 
EPA  lacks  the  authority  to  reinstate 
subpart  T  on  a  site-specific  basis,  since 
section  112(d)(9)  is  concerned  only  with 
NRC's  regulatory  program. 

Response:  EPA  believes  that  section 
112(d)(9)  does  not  preclude  site-specific 
reinstatement.  Section  112(d)(9)  of  the 
CAA  as  amended  authorizes  EPA  to 
decline  to  regulate  radionuclide 
emissions  from  any  category  or 
subcategory  of  facilities  licensed  by  the 
Nuclear  Regulatory  Commission  (or  an 
Agreement  State)  if  the  Administrator 
determines,  by  rule,  and  af^er 
consultation  with  the  Nuclear 
Regulatory  Commission,  that  the 
regulatory  program  established  by  the 
Nuclear  Regulatory  Commission 
pursuant  to  the  Atomic  Energy  Act  for 
such  category  or  subcategory  provides 
an  ample  margin  of  safety  to  protect  the 
public  health.  The  text  of  this  section 
does  not  appear  to  preclude 
reinstatement  on  a  site-specific  basis. 
Section  112(d)(9)  allows  EPA  to 
categorize  and  subcategorize,  and  for 
any  such  category  or  subcategory 
determine  whether  the  pubUc  health  is 
protected  with  an  ample  margin  of 
safety  by  the  NRC  regulatory  program 
fi'om  a  particular  source  of  radionuclide 
emissions.  EPA  believes  that  under  the 
appropriate  circumstances,  the  Agency 
may  want  to  specifically  categorize 
sites.  The  CAA  as  amended  does  not 
appear  to  preclude  such  specific 
categories  on  its  face. 

EPA  rejects  this  comment  for  the 
above  reasons,  and  because  of  the 
contradictory  and  inconsistent  nature  of 
the  comments  received  from  the  same 
commenters  in  response  to  the  1991  and 
1994  proposals,  and  the  commenters' 
support  of  EPA's  1994  proposal  which 
contains  provisions  for  site-specific 
reinstatement 

Comment:  One  commenter  appears  to 
recognize  EPA's  authority  for  site- 
specific  reinstatement  of  subpart  T  but 
is  opposed  to  EPA's  exercise  of  such 
authority,  and  questions  its 
appropriateness,  since  it  appears  to  the 
commenter  that  NRC's  existing 
inspection  and  enforcement  programs 
address  site-specific  failures. 

Response:  This  commenter  does  not 
oppose  the  proposed  reinstatement 
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provisions  and  exnresses  the  clear 
opinion  that  EPA  committed  in  the 
settlement  agreement  to  include 
provisions  for  site-specific 
reconsideration  and  reinstatement  of 
subpart  T.  EPA  anticipates  that  before 
initiating  a  rulemaking  to  reinstate 
subpart  T  on  a  siteJspecific  basis,  there 
would  be  extensiv0  consultation  with 
NRC.  Based  on  thejactions  of  NRC  to 
date  in  implementiig  the  terms  of  the 
MOU,  EPA  hopes  tpat  all  concerns 
could  be  resolved.  EPA  is  adopting  the 
provisions  for  site-fcpecific 
reconsideration  and  reinstatement  as 
part  of  a  comprehensive  approach  based 
on  EPA's  current  evaluation  of  the  NRC 
regulatory  program,  and  a  regulatory 
structure  designed  to  address  future 
evaluations  of  the  i»rogram. 

Comment:  Some  commenters  contend 
that  in  reconsidering  the  rescission  and 
reinstatement  of  subpart  T  on  a 
programmatic  basi$.  section  112(d)(9) 
requires  EPA  to  determine  whether 
pubhc  health  is  thijeatened  by  the 
failure  of  a  particular  site  to  meet  the  20 
pCi/m^-s  flux  stanc^ard. 

Response:  The  Agency  disagrees  with 
the  commenters'  interpretation  of 
section  112(d)(9)  a^  applying  to 
provisions  for  reinstatement.  Section 
112(d)(9)  does  not  establish  the  criteria 
for  reinstatement,  rfither  it  authorizes 
EPA  to  decline  to  regulate  radionuclide 
emissions  from  NRp  or  Agreement  State 
licensees  if  the  Adiainistrator 
determines,  by  rule,  and  after 
consultation  with  the  NRC,  that  the  NRC 
regulatory  program  protects  the  public 
health  with  an  ample  margin  of  safety. 
Under  section  112(  i)(9)  EPA  may 
rescind  subpart  T  if  EPA  determines 
that  the  NRC  regulatory  program 
provides  an  equivalent  level  of  public 
health  protection  (ile..  an  ample  margin 
of  safety)  as  would  implementation  of 
subpart  T  in  order  t|o  rescind  subpart  T. 
Section  112(d)(9)  does  not  limit  EPA's 
authority  to  reinsta  e  subpart  T.  EPA 
believes  the  criterij  adopted  today 
appropriately  addn  ss  both 
programmatic  and !  ite-specific 
reinstatement. 

Additionally,  thi: ;  comment  was 
received  in  respons  b  to  the  1991 
proposal.  EPA  rejec  ts  this  comment  for 
the  above  reasons,  ind  because  of  the 
inconsistent  resporises  to  the  1991  and 
1994  proposals  rec<  ived  from  the  same 
commenters. 

Comment:  Some  :ommenters  contend 
in  response  to  the  1994  proposal  that 
EPA  should  not  trett  reinstatement  at 
tb«  Administrator'a  initiative  on  the 
same  terms  as  reinstatement  based  on  a 
third  party  petition,  These  comments 


suggest  revising  the 


regulations  to  refle<  t  the  differences 


proposed 


between  the  two.  including  adding  a 
provision  for  a  third  possible  result  (i.e., 
a  finding  that  NRC  is  in  compliance). 

Response:  EPA  disagrees  with  the 
commenters'  suggestion  that 
reinstatement  at  the  Administrator's 
initiative  should  be  treated  differently 
from  reinstatement  based  on  a  third 
party  petition. 

The  commenters  are  basing  their 
contentions  on  the  terms  of  the 
settlement  agreement  which  the  Agency 
entered  into  with  EDF.  NRDC.  AMC  and 
individual  sites  in  February  1993.  That 
agreement  adds  comprehensive  details 
to  the  regulatory  approach  of  the  MOU 
between  EPA.  NRC  and  the  affected 
Agreement  States.  EPA  has  reviewed  the 
terms  of  the  settlement  agreement 
pertaining  to  the  reconsideration  of 
rescission  and  reinstatement  of  subpart 
T.  The  settlement  agreement  specifies  at 
paragraph  IlI.e.  that  upon  completion  of 
a  rulemaking  reconsidering  the 
rescission  of  subpart  T,  EPA  may  (1) 
reinstate  subpart  T  on  a  programmatic 
basis  if  certain  criteria  are  met;  (2) 
reinstate  subpart  T  on  a  site-specific 
basis  if  certain  criteria  are  met;  or  (3) 
issue  a  finding  that  NRC  is  in 
compliance  with  certain  criteria  and 
that  reinstatement  of  subpart  T  is  not 
appropriate. 

The  Agency  believes  the  criteria  in 
§  61.226(a)  for  requiring  reinstatement 
upon  completion  of  a  reconsideration 
rulemaking  should  apply  whether  the 
rulemaking  is  at  the  Administrator's 
initiative  or  based  on  a  third  party 
petition.  These  criteria  are:  (1)  Failure 
by  the  NRC  or  an  Agreement  State  on  a 
programmatic  basis  to  implement  and 
enforce,  in  significant  part,  the 
regulations  governing  the  disposal  of 
uranium  mill  tailings  promulgated  by 
EPA  and  NRC  or  the  tailings  closure 
plan  (radon)  requirements  (i.e., 
contained  in  the  license)  establishing 
milestones  for  the  purpose  of  emplacing 
a  permanent  radon  barrier  that  will 
achieve  compliance  with  the  20  pCi/m^- 
s  flux  standard;  or  (2)  failure  by  NRC  or 
an  affected  Agreement  State  on  a  site- 
specific  basis  to  achieve  compliance  by 
the  operator  of  the  site  or  sites  with 
applicable  license  requirements, 
regulations,  or  standards  implemented 
by  NRC  and  the  affected  Agreement 
States.  Additionally,  EPA  would  not  be 
required  to  reinstate  subpart  T  under 
§  61.226(a)  imless  those  failures  may 
reasonably  be  anticipated  to 
significantly  interfere  (i.e.,  more  than  de 
minimis)  wilh  the  timely  emplacement 
of  a  permanent  radon  barrier 
constructed  to  achieve  compliance  with 
the  iO  pQ/m^s  flux  standard  at 
uranium  mill  tailings  disposal  sites. 


The  commenters  contend  that  the 
nature  of  the  party  initiating  the 
reconsideration  rulemaking  should 
determine  whether  reinstatement  is 
discretionary  (for  initiation  by  the 
Administrator)  or  mandatory  (for  a  third 
party  petition),  apparently  based  on  a 
desire  to  provide  EPA  with  greater 
flexibility  to  address  concerns  over 
failures  of  NRC  or  an  Agreement  State 
to  implement  or  enforce  applicable 
requirements.  The  Agency  believes  that 
the  nature  of  the  initiating  party 
properly  may  trigger  different 
procedural  requirements.  For  example, 
when  a  private  party  initiates  the 
process  by  filing  a  petition.  EPA  has 
established  a  requirement  that  it  take 
final  action  on  such  a  petition  within  a 
set  time  period.  However,  EPA  believes 
that  the  nature  of  the  party  initiating  the 
process  leading  to  a  rulemaking  is  not 
relevant  to  deciding  whether  to 
reinstate,  assuming  the  relevant  criteria 
for  reinstatement  are  met  undsr  either 
circumstance.  EPA  believes  that  if  the 
Administrator  determines,  based  on  the 
record,  that  (1)  NRC  or  an  Agreement 
State  failed  on  a  programmatic  basis  to 
implement  and  enforce,  in  significant 
part,  the  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC  or  the 
tailings  closure  plan  (radon)  (i.e., 
contained  in  the  license)  requirements 
establishing  milestones  for  the  purpose 
of  emplacing  a  permanent  radon  barrier 
that  will  achieve  compliance  with  the 
20  pCi/m^-s  flux  standard  nr  (2)  NRC  or 
an  affected  Agreement  State  failed  in 
significant  part,  on  a  site-specific  basis, 
to  achieve  compliance  bv  the  operator  of 
the  site  or  sites  with  applicable  license 
requirements,  regulation.*:,  or  standards 
implemented  by  NRC  and  the  affected 
Agreement  States,  then  thsre  would  be 
the  same  reason  for  th«  Agency  to 
reinstate  subpart  T  whether  the  process 
was  initiated  by  a  private  petition  or  at 
EPA's  own  initiation.  If  the  Agency 
makes  the  determination  required  to 
reinstate  subpart  T  based  on 
reconsideration  of  rescission  at  the 
Administrator's  initiative  and  such 
reinstatement  is  considered 
discretionary,  the  Agency  is  not  aware 
of  circumstances  wh>ch  would  lead  the 
Agency  not  to  reinstate  subpart  T.  In 
any  case,  ifthe  Administrator  should 
moike  the  determination  in  §  61.226(a) 
(1)  or  (2)  but  decide  in  her  discretion 
not  to  reinstate  subpart  T  in  a 
proceeding  initiated  by  the 
Administrator,  then  the  Agency  believes 
it  would  promptly  receive  third  party 
petitions  based  on  the  finding  made  at 
the  Administrator's  initiative,  and  the 
Agency  would  then  be  obligated  to 
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reinstate  subpart  T.  Additionally,  upon  tc 

completion  of  the  reconsideration  of  § 
rescission  pursuant  to  §  61.226(c)  the 

Administrator  may  in  her  discretion  p 

issue  a  finding  that  reinstatement  of  this  re 

subpart  is  not  appropriate  if  the  a 

Administrator  makes  certain  findings.  ti 

However,  the  discretion  to  issue  such  a  T 

finding  is  not  relevant  to  the  situation  p 

where  the  Administrator  has  foimd  that  rt 

The  criteria  for  reinstatement  have  rt 

already  been  met,  since  the  two  findings  p: 

are  mutually  exclusive.  Finally,  the  p: 

commenters  apparently  believe  that  re 

reinstatement  at  the  Administrator's  ai 

initiative  should  be  discretionary  so  that  ai 

EPA  and  NRC  can  continue  attempts  to  A 

resolve  concerns  and  thereby  avoid  the  re 

need  to  reinstate.  EPA  believes  that  such  d( 

ongoing  consultation  is  not  precluded  d( 

by  the  regulations  adopted  today,  and  w 

EPA  expects  the  agencies  would  s 

continue  consultations  and  make  all  w 

possible  efforts  to  resolve  the  concerns  re 

during  the  rulemaking  process.  The  th 

regulation  does  not  establish  a  time  re 

limit  for  final  agency  action  in  this  case,  ni 

and  the  agency  would  have  discretion  to  EJ 

extend  the  rulemaking  if  appropriate  to  re 

continue  such  inter-agency  si 

consultations.  st 

EPA  agrees  with  the  commenters  that  th 

the  settlement  agreement  provides  an  to 

additional  possible  result  upon  pj 

completion  of  a  reconsideration  cl 

rulemaking  initiated  by  the  pt 

Administrator,  namely  that  the  Agency  pt 

may  issue  a  finding  that  reinstatement  is  su 

not  appropriate  ifthe  Agency  finds:  (1)  ci 

NRC  and  the  affected  Agreement  States  re 

are  on  a  programmatic  basis  m 

implementing  and  enforcing,  in  ot 

significant  part,  the  regulations  m 

governing  the  disposal  of  uranium  mill  pe 

tailings  promulgated  by  EPA  and  NRC  de 

or  the  tailings  closure  plan  (radon)  (i.e.,  Aj 

contained  in  the  license)  requirements  to 

establishing  milestones  for  the  purpose  an 

of  emplacing  a  permanent  radon  barrier  lit 

that  will  achieve  comphance  with  the  ba 

20  pCi/m^-s  flux  standard;  or  (2)  NRC  or  dc 

an  alTected  Agreement  State  are,  in  re( 

significant  part,  on  a  site-specific  basis  su 

achieving  compliance  by  the  operator  of  be 

the  site  or  sites  with  applicable  license  NI 

requirements,  regulations,  or  standards  an 

implemented  by  NRC  and  the  affected  co 

Agreement  States.  EPA  believes  ab 

addition  of  this  provision  to  the  pa 

regulations  will  clarify  the  existence  of  to 

this  option  and  has  revised  §61. 226(a)  sul 

of  the  reinstatement  provisions  to  Ag 

provide  for  this  additional  result.  de 

Comment:  One  commenter  asserts  cir 

that  EPA's  characterization  of  its  ne 

authority  to  reconsider  rescission  of  sul 

subpart  T  in  the  preamble  to  the  1994  me 

proposal  appears  overly  broad  and  i 

reinstatement  should  be  clearly  limited  to : 


Federal  Register  /  Vol.  59,  No.  135  /  Friday,  July  15.  1994  /  Rules  and  Regulations  36299 


reinstate  subpart  T.  Additionally,  upon 
completion  of  the  reconsideration  of 
rescission  pursuant  to  §  61.226(c)  the 
Administrator  may  in  her  discretion 
issue  a  finding  that  reinstatement  of  this 
subpart  is  not  appropriate  if  the 
Administrator  makes  certain  findings. 
However,  the  discretion  to  issue  such  a 
finding  is  not  relevant  to  the  situation 
where  the  Administrator  has  foiuid  that 
The  criteria  for  reinstatement  have 
already  been  met,  since  the  two  findings 
are  mutually  exclusive.  Finally,  the 
commenters  apparently  believe  that 
reinstatement  at  the  Administrator's 
initiative  should  be  discretionary  so  that 
EPA  and  NRC  can  continue  attempts  to 
resolve  concerns  and  thereby  avoid  the 
need  to  reinstate.  EPA  believes  that  such 
ongoing  consultation  is  not  precluded 
by  the  regulations  adopted  today,  and 
EPA  expects  the  agencies  would 
continue  consultations  and  make  all 
possible  efforts  to  resolve  the  concerns 
during  the  rulemaking  process.  The 
regulation  does  not  establish  a  time 
limit  for  final  agency  action  in  this  case, 
and  the  agency  would  have  discretion  to 
extend  the  rulemaking  if  appropriate  to 
continue  such  inter-agency 
consultations. 

EPA  agrees  writh  the  commenters  that 
the  settlement  agreement  provides  an 
additional  possible  result  upon 
completion  of  a  reconsideration 
rulemaking  initiated  by  the 
Administrator,  namely  that  the  Agency 
may  issue  a  finding  that  reinstatement  is 
not  appropriate  if  the  Agency  finds:  (1) 
NRC  and  the  affected  Agreement  States 
are  on  a  programmatic  basis 
implementing  and  enforcing,  in 
significant  part,  the  regulations 
governing  the  disposal  of  uranium  mill 
tailings  promulgated  by  EPA  and  NRC 
or  the  tailings  closure  plan  (radon)  (i.e., 
contained  in  the  license)  requirements 
establishing  milestones  for  the  purpose 
of  emplacing  a  permanent  radon  barrier 
that  will  achieve  compliance  with  the 
20  pCi/m^-s  flux  standard;  or  (2)  NRC  or 
an  affected  Agreement  State  are,  in 
significant  part,  on  a  site-specific  basis 
adiieving  compliance  by  the  operator  of 
the  site  or  sites  with  applicable  Ucense 
requirements,  regulations,  or  standards 
implemented  by  NRC  and  the  affected 
Agreement  States.  EPA  believes 
addition  of  this  provision  to  the 
regulations  will  clarify  the  existence  of 
this  option  and  has  revised  §  61.226(a) 
of  the  reinstatement  provisions  to 
provide  for  this  additional  result. 

Comment:  One  commenter  asserts 
that  EPA's  characterization  of  its 
authority  to  reconsider  rescission  of 
subpart  T  in  the  preamble  to  the  1994 
proposal  appears  overly  broad  and 
reinstatement  should  be  clearly  limited 


to  those  conditions  proposed  in 
§  61.226(a). 

Response:  EPA  believes  that  the 
provisions  for  reconsideration  of 
rescission  adopted  in  §61.226  represent 
a  comprehensive  approach  under  both 
the  MOU  and  the  settlement  agreement. 
The  provisions  include  substantive  and 
procedural  provisions  for 
reconsideration  of  rescission  and  the 
reinstatement  of  this  subpart  on  a 
programmatic  or  site-specific  basis.  The 
provisions  include  the  obligation  to 
reinstate  subpart  T  if  certain  conditions 
are  met,  procedures  for  reconsideration 
and  provisions  authorizing  the 
Administrator  to  initiate 
reconsideration.  Although  the  Agency 
does  not  intend  to  reconsider  its 
decision  to  rescind  subpart  T  for  a  site 
whith  is  in  fact  meeting  the  20  pCi/m^- 
s  flux  standard  absent  other  factors  that 
would  indicate  the  need  for 
reinstatement,  the  Agency  recognizes 
that  a  situation  may  arise  where 
reconsideration  of  rescission  is 
nevertheless  appropriate.  For  example, 
EPA  might  consider  initiating 
reconsideration  under  §61.226  where  a 
site  is  meeting  the  20  pCi/m^s  flux 
standard  if  there  are  factors  which  show 
that  NRC  or  an  Agreement  State  failed 
to  implement  and  enforce  in  significant 
part,  the  applicable  regulations,  e.g., 
clear  failure  of  that  site  to  emplace  the 
permanent  radon  barrier  within  the  time 
periods  established  in  implementing 
subpart  D.  EPA  is  not  aware  of 
circumstances  under  which  EPA  might 
reconsider  rescission  for  a  site  that  is 
meeting  the  20  pCi/m^-s  flux  standard, 
other  than  those  indicating  that  the 
milestone  for  emplacement  of  the 
permanent  radon  barrier  has  passed,  the 
delay  was  not  approved  by  NRC  or  an 
Agreement  State  and  the  licensee  failed 
to  emplace  the  permanent  radon  barrier, 
and  there  are  indications  that  the 
licensee  does  not  plan  to  emplace  the 
barrier  and  NRC  or  an  Agreement  State 
does  not  plan  to  enforce  this 
requirement.  EPA  does  not  envision 
such  an  unusual  situation  arising.  EPA 
believes  the  actions  taken  to  date  by 
NRC,  including  the  license  amendinents 
and  the  final  amendments  to  the  NRC 
conforming  regulations,  as  described 
above,  reflect  the  good  faith  effort  on  the 
part  of  NRC  and  die  Agreement  States 
to  implement  the  MOU  and  EPA's 
subpart  O  regidations.  However,  the 
Agency  is  not  now  in  the  position  to 
determine  that  there  could  be  no 
drcujnstances  which  might  indicate  the 
need  to  reconsider  the  rescission  of 
subpart  T  for  a  site  that  is  in  fact 
meeting  the  20  pCi/m^-a  flux  standard. 
Additionally,  EPA  reserves  the  right 
to  initiate  reinstatement  of  subpart  T  if 


appropriate,  since  although  the  §  61.226 
provisions  adopted  today  establish  an 
obligation  for  the  Administrator  to 
reinstate  if  certain  conditions  are  met, 
they  are  not  intended  to  be  the  exclusive 
basis  for  reinstatement.  Under  the 
regulations  adopted  today,  EPA  has  the 
authority  to  reconsider  the  rescission  of 
subpart  T  at  the  Administrator's 
initiative  and  upon  the  petition  of  a 
third  party.  The  Agency  is  obligated  to 
reinstate  subpart  T  on  a  programmatic 
basis  if  the  Administrator  determines  by 
rulemaking,  based  on  the  record,  that 
NRC  or  an  affected  Agreement  State  has 
failed  on  a  programmatic  basis  to 
implement  and  enforce,  in  significant 
part,  the  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC  or  the 
tailings  closure  plan  (radon) 
requirements  establishing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  achieve 
compliance  with  the  20  pCi/m^-s  flux 
standard.  Additionally,  EPA  is  obUgated 
to  reinstate  subpart  T  on  a  site-specific 
basis  as  applied  to  owners  and  operators 
of  non-operational  uranium  mill  tailings 
disposal  sites  if  the  Administrator 
determines  by  rulemaking,  based  on  the 
record,  that  NRC  or  an  affected 
Agreement  State  has  failed  in  significant 
part  on  a  site-specific  basis  to  achieve 
compliance  by  the  operator  of  the  site  or 
sites  with  applicable  license 
requirements,  regulations,  or  standards 
implemented  by  NRC  and  the  affected 
Agreement  States.  The  obligation  to 
reinstate  subpart  T  is  limited  to  those 
failures  which  may  reasonably  he 
anticipated  to  significantly  interfere 
with  timely  emplacement  of  the 
permanent  radon  barrier  constructed  to 
achieve  compliance  with  the  20  pCi/m^- 
s  flux  standard.  At  this  time,  EPA  is  not 
aware  of  circumstances  where  it  would 
consider  reinstating  subpart  T  if  the 
failure  does  not  significantly  interfere 
with  emplacement  of  the  required 
permanent  radon  barrier.  However,  EPA 
reserves  the  right  to  reconsider  the 
rescission  where  the  criteria  of 
§  61.226(a)  have  not  been  met,  under  the 
Agency's  authority  to  issue  NESHAPs 
contained  in  section  112  of  the  CAA. 
For  example,  even  if  the  NRC  or  an 
Agreement  State  is  implementing  and 
enforcing,  in  sigiuficant  part,  the 
applicable  regulations  and  license 
amendments,  the  Agency  may  decide  to 
reconsider  the  rescission  if  new 
information  indicated  that  the  public 
health  is  not  protected  with  an  ample 
margin  of  safety.  The  Agency  cannot 
predict  all  future  circiunstances  and 
carmot  at  this  time  preclude  the 
possibility  of  such  reconsideration  and 
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possible  reinstatement.  Despite 
reserving  this  autho|ity.  the  Agency 
believes  this  is  a  thqoretical  situation 
and  has  no  current  intention  to  act  on 
this  authority. 

5.  Miscellaneous 


5.1.  Monitoring 
Comment:  EPA  ra 


ist  ensure  that  the 


single  monitoring  eVent  currently 
required  by  subpart  I  would  remain  in 
effect  if  subpart  T  is  reinstated, 
particularly  in  light  af  the  recently 
proposed  "enhance<l  monitoring" 
regulations.  i 

Response:  Subparj  T  currently 
requires  monitoring  jto  occur  only  once 
to  demonstrate  com}>liance  with  the  20 
pCi/m^-s  Oux  standclrd  of  §61.222. 
However.  EPA  published  a  proposed 
Enhanced  Monitoring  Program  on 
October  22. 1993,  wpich  would  require 
owners  and  operators  of  sources  subject 
to  existing  NESHAPf  to  perform 
enhanced  monitorinc  at  emissions  units. 
(58  FR  546481.  It  appears  that  the 
proposal  appUes  tho  enhanced 
monitoring  requirements  for  hazardous 
air  pollutants  to  all  <  missions  units 
which  would  be  reqi  lired  to  obtain  an 
operating  permit.  (5)  I  FR  54651.  October 
22.  1993).  Additionally,  although 
asbestos  demolition  and  renovation 
projects  (subpart  M)  were  exempted 
from  the  enhanced  r  lonitoring 
provisions,  it  does  n  at  appear  subpart  T 
would  be  exempted.  The  rationale  for 
the  proposed  asbestc  fs  demolition 
exemption,  that  EPA  was  not  requiring 
states  to  permit  thos  i  sources  and  the 
permit  program  is  th  e  established 
method  for  impleraepting  the  enhanced 
monitoring  program  does  not  appear  to 
apply  to  uranium  mi  11  tailings  disposal 
sites.  It  would  be  pn  mature  for  EPA  to 
determine  today  thai  in  the  event 
subpart  T  is  reinstat<  id  for  Title  II  sites, 
the  proposed  enhanc  ed  monitoring 
provisions  would  nc  t  apply. 

5 . 2     Discussion  of  4  0  CFR  part  1 92. 
Subpart  D  Extensior  Provisions 

Comment:  EPA's  c  iscussion  of  the 
extension  provisioni  contained  in  40 
CFR  19i32(a)(3)(ii).  (iii)  is  confusing 
and  should  be  revised  to  equally 
consider  the  possibi  ity  of  extensions  for 
factors  beyond  the  o  mtrol  of  the 
licensee. 

Response:  EPA  be  ieves  its  discussion 
of  the  extension  prouisions  contained  in 
the  Agency's  amend nents  to  its 
UMTRCA  regulations  at  40  CFR 
192.32(a)(3)(ii)  and  ( liil  does  not  need 
further  clarification.  EPA  disagrees  with 
the  commenter's  cla:  m  that  an  e.xtension 
based  upon  "factors  beyond  the  control 
of  the  licensee"  sho\  Jd  be  considered 


equally  with  the  delay  provisions 
encompassed  in  EPA's  UMTRCA 
regulations.  40  CFR  192.32(a)(3}(ii)  and 
(iii)  specifically  provide  that  NRC  may 
grant  an  extension  on  either  one  of  two 
bases.  However,  an  extension  due  to 
"factors  beyond  the  control  of  the 
licensee"  is  implicit  in  the  definition  of 
"as  expeditiously  as  practicable."  The 
term  "feictors  beyond  the  control  of  the 
licensee'^  would  be  one  element  for  NRC 
to  evaluate  in  reconsidering  a  prior 
decision  estabUshing  a  date  for 
emplacement  of  the  permanent  radon 
barrier  that  meets  the  definition  of  "as 
expeditiously  as  practicable."  A  change 
in  any  one  of  the  factors  considered  in 
establishing  a  date  that  meets  the  "as 
expeditiously  as  practicable"  standard 
would  not  automatically  lead  to  an 
extension,  rather  NRC  would  need  to 
evaluate  all  the  relevant  factors  under 
§  192.32(a)(3)Ci)  before  it  could  change  a 
previously  established  milestone  or  date 
for  emplacement  of  the  permanent 
radon  barrier. 

5.3    Discussion  of  Amendment  of  NRC 
and  Agreement  State  Licenses 

Comment:  There  is  some  concern  that 
EPA  may  be  over  scrutinizing  the  NRC 
license  amendment  process,  particularly 
with  respect  to  the  Atlas  site  located  in 
Moab,  Utah. 

Response:  In  order  to  determine  that 
the  NRC  regulatory  program  protects  the 
public  health  with  an  ample  margin  of 
safety  and  rescind  subpart  T,  EPA  must 
conclude,  inter  alia  that  NRC  and  the 
affected  Agreement  States  are  or  will  be 
implementing  and  enforcing  the  license 
requirements  (tailings  closure  plan 
(radon))  that  establish  the  milestones  for 
emplacement  of  a  permanent  radon 
barrier  that  will  achieve  compliance 
with  the  20  pCi/m^-s  flux  standard  as 
expeditiously  as  practicable  considering 
technological  feasibility.  The  Agency  is 
applying  the  same  basic  approach  in 
reviewing  all  of  the  Ucense 
amendments.  Presently,  Atlas  is  the 
only  site  where  the  site  license  has  not 
yet  been  amended,  but  the  taiUngs 
closure  plan  (radon)  milestones  are  in 
jeopardy.  There  is  a  wealth  of 
information  for  EPA  to  review  due  to 
the  unique  circumstances  of  this  site. 

EPA  is  interested  in  the  Atlas  site 
because  the  license  amendment 
incorporating  the  reclamation  plan  has 
not  yet  been  completed,  and  this  may 
jeopardize  the  dates  contained  in  the 
tailings  closure  plan  (radon).  The  MOU 
established  a  target  closure  date  of  1996. 
EPA  recognizes  that  this  is  the  only  site 
for  which  a  Ucense  amendment 
incorporating  the  reclamation  plan  has 
not  been  established,  thereby  possibly 
impacting  the  dates  currently  contained 


in  the  approved  tailings  closure  plan 
(radony  adopted  pursuant  to  the  MOU    - 
and  EPA's  revised  subpart  D 
regulations,  and  that  the  circumstances 
surrounding  the  delay  are  imique.  EPA 
believes  NRC«  the  affected  Agreement 
States  and  the  Ucensees  have  acted  in 
good  faith  to  amend  the  site  licens*^. 

The  Agency  does  not  believe  it  is 
overly  scrutinizing  the  license 
amendment  process.  The  Agency 
believes  its  interest  in  the  Atlas  sitR 
reflects  EPA's  commitment  to  and 
review  of  the  applicable  criteria  in 
finally  determining  that  NRC  and  the 
affected  Agreement  States  are  or  will  be 
implementing  and  enforcing  the  license 
requirements  (tailings  closure  plan 
(radon))  toachieve  compliance  with  the 
20  pCi/m  *-s  flux  standard.  EPA  is 
merely  reviewing  current  information 
and  monitoring  the  progress  of  NRC  in 
implementing  the  requirements  of 
subpart  D.  The  Agency  has  not 
suggested  any  course  of  action  to  NRC. 

5.4    Public  Participation 

Comment:  An  industrial  site,  other 
than  a  uranium  mill  tailings  disposal 
site,  commented  that  pubUshing  a 
notice  in  the  Federal  Register  does  not 
provide  sufficient  notice  for  citizens  of 
commimities  where  uranium  mill 
tailings  disposal  sites  are  located. 

Response:  The  EPA  made  every  effort 
to  notify  the  affected  public  of  the 
proposed  rulemaking  action.  EPA 
pubhshed  a  NPR  on  December  31,  1991, 
and  a  supplement  to  that  proposal  on 
February  7,  1994.  in  the  Federal 
Register.  There  was  a  public  comment 
period  aftCT  each  proposal;  public 
hearings  were  held  in  Wcishington,  EXI 
and  Santa  Fe,  NM  after  the  1991 
proposal  and  no  request  for  a  hearing 
was  received  after  the  1994  proposal. 
EPA  believes  it  has  afforded  the  public 
with  full  opportunity  to  participate  in 
this  proceeding,  as  well  as  satisfied  all 
such  requirements  under  Clean  Air  Act 
section  307. 

V.  Miscellaneous 

A.  Disposition  of  Pending  Judicial 
Challenges  and  Petitions  for 
Reconsideration 

By  taking  today's  action  rescinding 
subpart  T  as  applied  to  owners  and 
operators  of  uranium  mill  tailings 
disposal  sites  regulated  under  Title  II  of 
UMTRCA.  the  stay  of  subpart  T  is  no 
longer  effective.  Thus,  the  challenge  to 
the  stay  of  subpart  T  filed  by  EDF  is 
moot,  and  EPA  expects  that  the  pending 
litigation  will  be  promptly  resolved  by 
dismissal.  Based  on  the  terms  of  the 
settlement  agreement  between  EDF, 
NRDC,  AMC.  individual  site*  and  EPA 


as  described  above,  and  based  on 
today's  rescission  of  subpart  T.  AMC's 
pending  administrative  petition  for 
reconsideration  of  subpart  T  is  denied 
as  moot.  Additionally,  all  other  pending 
petitions  for  reconsideration  of  subpart 
T  as  apphed  to  Title  II  sites  are  denied 
as  moot  under  today's  action. 

B.  Paperwork  Reduction  Act 

There  are  no  information  colIe«:fi'on 
requirements  in  this  rule. 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
57735,  October  4,  1993)  the  Agency 
must  determine  whether  this  regulation, 
if  promulgated,  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaxmed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
iinpact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  is  not  a  significant 
regulatory  action  as  that  term  is  defined 
in  Executive  Order  12866,  since  it  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  another 
adverse  economic  impact;  it  does  not 
create  a  serious  inconsistency  or 
interfere  with  another  agency's  action;  it 
does  not  materially  alter  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  etc.;  and  it  does  not  raise  novel 
legal  or  policy  issues.  Thus,  EPA  has 
determined  that  rescinding  subpart  T  as 
it  applies  to  owners  and  operators  of 
uranium  mill  tailings  disposal  sites  that 
are  licensed  by  the  NRC  or  an  affected 
Agreement  State  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Ejfecutive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

D.  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  requires 
EPA  to  prepare  and  make  available  for 
comment  an  "initial  regulatory 
flexibility  analysis"  which  describes  the 
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as  described  above,  and  based  on 
today's  rescission  of  subpart  T.  AMC's 
pending  administrative  petition  for 
reconsideration  of  subpart  T  is  denied 
as  moot.  Additionally,  all  other  pending 
petitions  for  reconsideration  of  subpart 
T  as  applied  to  Title  II  sites  are  denied 
as  moot  under  today's  action. 

B.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  rule. 

C.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
57735.  October  4,  1993)  the  Agency 
must  determine  whether  this  regulation, 
if  promulgated,  is  •"significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
iinpact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  is  not  a  significant 
regulatory  action  as  that  term  is  defined 
in  Executive  Order  12866,  since  it  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  milhon  or  another 
adverse  economic  impact;  it  does  not 
create  a  serious  inconsistency  or 
interfere  with  another  agency's  action;  it 
does  not  materially  alter  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  etc.;  and  it  does  not  raise  novel 
legal  or  policy  issues.  Thus,  EPA  has 
determined  that  rescinding  subpart  T  as 
it  applies  to  owners  and  operators  of 
uranium  mill  tailings  disposal  sites  that 
are  licensed  by  the  NRC  or  an  affected 
Agreement  State  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Ej^ecutive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

D.  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  requires 
EPA  to  prepare  and  make  available  for 
comment  an  "initial  regulatory 
flexibility  analysis"  which  describes  the 


effect  of  this  rule  on  small  business 
entities.  However,  section  604(b)  of  tho 
Act  provides  that  an  analysis  not  be 
required  when  the  head  of  an  Agency 
certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Most  firms  that  own  uranium  mill 
tailings  piles  are  divisions  or 
subsidiaries  of  major  U.S.  and 
international  corporations.  Many  are    ' 
parts  of  larger  diversified  mining  firms 
which  are  engaged  in  a  number  of  raw 
materials  industries;  the  disposal  of 
uranium  mill  tailings  piles  represents 
only  a  small  portion  of  their  overall 
operations.  Others  are  owned  by  major 
oil  companies  and  electric  utilities 
which  were  engaged  in  horizontal  and 
vertical  integration,  respectively,  during 
the  industry's  growth  phase  in  the  1960s 
and  1970s. 

It  was  found  in  the  1989  rulemaking 
that  there  was  no  significant  impact  on 
small  business  entities.  There  has  been 
no  change  in  this,  and  no  new  tailings 
piles  have  been  constructed  since  1989. 
I  certify  that  this  final  rule  to  rescind  40 
CFR  part  61,  subpart  T  as  apphed  to 
owners  and  operators  of  NRC  licensed 
non-operational  uranium  mill  tailings 
disposal  sites,  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  $mall  entities. 

List  of  Subjects  in  40  CFR  Part  61 

Environmental  protection,  Air 
pollution  control.  Arsenic,  Asbestos, 
Benzene,  Berylliimi,  Hazardous 
substances.  Menmry,  Radionuclides, 
Radon,  Reporting  and  recordkeeping 
requirements,  Uranium,  Vinyl  chloride. 

Dated:  June  29, 1994. 
Carol  M.  Browner, 
Administrator. 

Part  61  of  chapter  1  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  61— {AMENDED] 

1.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  7412,  7414, 
7416,  7601. 

2.  Section  61.220  is  amended  by 
revising  paragraph  (a)  and  removing  and 
reserving  paragraph  (b)  to  read  as 
follows: 

§  61 .220    Designation  of  facilities. 

(a)  The  provisions  of  this  subpart 
apply  to  owners  and  operators  of  all 
sites  that  are  used  for  die  disposal  of 
tailings,  and  that  managed  residual 
radioactive  material  during  and 
following  the  processing  of  uranium 


ores,  commonly  referred  to  as  uranium 
mills  and  their  associated  tailings,  that 
are  listed  in,  or  designated  by  the  - 
Sei;retary  of  Energy  under  Title  I  of  tho 
\  Irani um  Mill  Tailings  Radiation 
t'ontrol  Act  of  1978.  except  §61.226  of 
this  subpart  which  applies  to  owners 
and  operators  of  all  sites  that  are 
regulated  under  Title  11  of  the  Uraniiun 
Mill  Tailings  Radiation  Control  A«-t  of 
1978. 

(b)  (Reserved) 

3.  Section  61.221  is  amended  by 
revising  the  introductory  text,  revising 
paragraphs  (a)  and  (c).  and  by  adding 
paragraphs  (d)  and-(e)  to  read  as  follows; 

§61.221    Defrnltlons. 

As  used  in  this  subpart,  all  terms  not 
defined  here  have  the  meanings  given 
them  in  the  Clean  Air  Act  or  subpart  A 
of  Part  61.  The  following  terms  shall 
have  the  following  specific  meanings: 

(a)  Long  tenn  stabilization  means  the 
addition  of  material  on  a  uranium  mill 
tailings  pile  for  the  purpose  of  ensuring 
compliance  w  >th  the  requirements  of  40 
CFR  192.02(a),  These  actions  shall  tx« 
considered  complete  when  the  Nucledr 
Regulatory  Commission  determines  that 
the  requirements  of  40  CFR  192.02(:f) 
ha,ve  been  met. 

U)  Residual  radioactive  materials 
shall  have  the  same  meaning  as  in 
section  101(7)  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  19r8. 
42  U.S.C  7911(7). 

Id)  Tailings  shall  have  the  same 
meaning  as  in  section  101(8)  of  tb<' 
Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978,  42  U.S.C.  79H(H). 

(e)  In  significant  part  means  in  a 
manner  that  is  not  reasonably  exported 
to  materially  (i.e.,  more  than  de 
minimis)  interfere  with  compUance 
with  tho  20  pCi/ra^-s  flux  standard  as 
expeditiously  as  practicable  considering 
technological  feasibiUty  (including 
factors  beyond  the  control  of  the 
licensee). 

4.  Section  61.222  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§61.222    Standard. 

•        *        *        *        • 

(b)  Once  a  uranium  mill  tailings  piln 
or  impoundment  ceases  to  be 
operational  it  must  be  disposed  of  ,in<i 
biought  into  compliance  with  this 
standard  within  two  years  of  the 
effective  date  of  the  standard.  If  it  is  not 
physically  possible  for  an  owner  or 
operator  to  complete  disposal  v^-ithin 
that  time.  EPA  shall,  after  consultation 
with  the  owner  or  operator,  establish  a 
compliance  agreement  which  will 
assure  that  disposal  will  be  compli'ti^d 
as  quickly  as  possible. 


5.  flection  61.223  i^  amended  by 
revising  paragraph  fli)(5)  to  read  as 
follows:  j 

§  61 .223    Compliance  procedures. 

(b) 

(3)  Each  report  sh^i  be  signed  and 
dated  by  a  public  offi  cial  in  charge  of 
the  facility  and  conta  in  the  follov^ing 
declaration  immediai  ely  above  the 
signature  line: 

Iti 


I  certify'  under  pena 
personally  examined  a 
the  information  submi 
on  my  inquiry  of  those 
immediately  responsi 
information.  I  believe 
information  is  true 
am  aware  that  there  are 
fur  submitting  false  in 
the  pKJssibility  of  fine  a 
18  U.S.C.  1001. 


of  law  that  I  have 
i^  am  familiar  with 
tiled  herein  and  based 
:  ndividuals 
bi ;  for  obtaining  the 
tl  at  the  submitted 
acci  trate  and  complete.  1 
significant  penalties 
fc  nnation  including 
gd  imprisonment.  See 
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requirement  may  be  satisfied  by.  but  is 
not  limited  to.  submissions  or  pleadings 
submitted  to  NRC  during  a  proceeding 
conducted  by  NRC. 

(3)  EPA  shall  summarily  dismiss  a 
petition  to  reconsider  rescission  and 
seek  reinstatement  of  this  subpart  under 
§  61.226(a)(2)  (site-specific  basis), 
without  prejudice,  unless  the  petitioner 
demonstrates  that  a  written  request  was 
made  to  NRC  or  an  affected  Agreement 
State  for  enforcement  or  other  relief  at 
least  60  days  before  filing  its  petition 
with  EPA,  and  unless  the  petitioner 
alleges  that  NRC  or  the  affected 
Agreement  State  failed  to  respond  to 
such  request  by  taking  action,  as 
necessary,  to  assure  timely 
implementation  and  enforcement  of  the 
20  pCi/m  2-s  flux  standard. 

(4)  Upon  receipt  of  a  petition  under 
§  61.226(b)(1)  that  is  not  dismissed 
under  §  61.226(b)(2)  or  {b)(3),  EPA  will 
propose  to  grant  or  deny  an  authorized 
petition  to  reconsider,  take  comments 
on  the  Agency's  proposed  action,  and 
take  final  action  granting  or  denying 
such  petition  to  reconsider  within  300 
days  of  receipt. 

(c)  Reconsideration  of  Rescission  of 
this  Subpart  Initiated  by  the 
Administrator. 

(1)  The  Administrator  may  initiate 
reconsideration  of  the  rescission  and 
reinstatement  of  this  subpart  as  applied 
to  owners  and  operators  of  non- 
operational  uranium  mill  tailings 
disposal  sites  if  EPA  has  reason  to 
believe  that  NRC  or  an  affected 
Agreement  State  has  failed  to 
implement  and  enforce,  in  significant 
part,  the  regulations  governing  the 
disposal  of  uranium  mill  tailings 
promulgated  by  EPA  and  NRC  or  the 
tailings  dosure  plan  (radon) 
requirements  establishing  milestones  for 
the  purpose  of  emplacing  a  permanent 
radon  barrier  that  will  achieve 
compliance  with  the  20  pCt/m  ^-s  flux 
standard. 

(2)  Before  the  Administrator  initiates 
reconsideration  of  the  rescission  and 
reinstatement  of  this  subpart  under 
§  61.226(c)(1),  EPA  shall  consult  with 
NRC  to  address  EPA's  concerns  and  if 
the  consultation  does  not  resolve  the 
concerns,  EPA  shall  provide  NRC  with 
60  days  notice  of  the  Agency's  intent  to 
initiate  rulemaking  to  reinstate  this 
subpart. 

|FR  Doc.  94-17089  Filed  7-14-94:  &45  am) 
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6.  Section  61.226  i:  added  to  subpart 
T  to  read  as  follows: 

§  61.226    ReconsWeratton  of  rescission 
and  reinstatement  of  this  subpart. 

(a)  Reinstatement  c  f  this  subpart  upon 
completion  of  recons  deration  of 
rescission. 

(1)  The  Administfa  tor  shall  reinstate 
40  CFR  part  61,  subp  irt  T  as  applied  to 
owners  and  operator  of  non-operational 
uranium  mill  tailings  disposal  sites  that 
are  licensed  by  the  N  IC  or  an  affected 
Agreement  State  if  th »  Administrator 
determines  by  rulem.  iking,  based  on  the 
record,  that  NRC  or  a  i  affected 
Agreement  State  has: 

(i)  Failed  on  a  programmatic  basis  to 
implement  and  enfor  :e,  in  significant 
part,  the  regulations  |  oveming  the 
disposal  of  uranium  inill  tailings 
promulgated  by  EPA  md  NRC  or  the 
tailings  closure  plan  radon)  (i.e., 
contained  in  the  licei  ise)  requirements 
establishing  milestor  bs  for  the  purpose 
of  emplacing  a  perm£  nent  radon  barrier 
that  will  achieve  cot  pliance  with  the 
20  pCi/m  ^-s  flux  star  dard:  and 

(ii)  Those  failures  i  lay  reasonably  be 
anticipated  to  signifii  antly  interfere 
(i.e.,  more  than  de  mi  nimis)  with  the 
timely  emplacement  if  a  permanent 
radon  barrier  constru  :ted  to  achieve 
compliance  with  the  20  pCi/m  ^-s  flux 
standard  at  the  urani  im  mill  tailings 
disposal  site. 

(2)  The  Administra  tor  shall  reinstate 
40  CFK  part  61  subpa  rt  T  on  a  site- 
specific  basis  as  appl  ed  to  owTiers  and 
operators  of  non-opei  ational  urani imi 
mill  tailings  disposal  sites  that  are 


licensed  by  the  NRC  or  an  affected 
Agreement  State  if  the  Administrator 
determines  by  rulemaking,  based  on  the 
record: 

(i)  That  NRC  or  an  affected  Agreement 
State  has  failed  in  significant  part  on  a 
site-specific  basis  to  achieve  compliance 
by  the  operator  of  the  site  or  sites  with 
applicable  license  requirements, 
regulations,  or  standards  implemented 
by  NRC  and  the  affected  Agreement 
States:  and 

(ii)  Those  failures  may  reasonably  be 
anticipated  to  significantly  interfere 
(i.e.,  more  than  de  minimis)  with  the 
timely  emplacement  of  a  permanent 
radon  barrier  constructed  to  achieve 
compliance  with  the  20  pCi/m  ^-s  flux 
standard  at  the  uranium  mill  tailings 
disposal  site. 

(3)  Upon  completion  of  the 
reconsideration  of  rescission  pursuant 
to  §  61.226(c)  the  Administrator  may 
issue  a  finding  that  reinstatement  of  this 
subpart  is  not  appropriate  if  the 
Administrator  finds: 

(i)  NRC  and  the  affected  Agreement 
States  are  on  a  programmatic  basis 
implementing  and  enforcing,  in 
significant  part,  the  regulations 
governing  the  disposal  of  uranium  mill 
tailings  promulgated  by  EPA  and  NRC 
or  the  tailings  closure  plan  (radon)  (i.e., 
contained  in  the  license)  requirements 
establishing  milestones  for  the  purpose 
of  emplacing  a  permanent  radon  barrier 
that  will  achieve  compliance  with  the 
20  pCi/m  2-s  flux  standard;  or 

(ii)  NRC  or  an  affected  Agreement 
State  are  on  a  site-specific  basis,  in 
significant  part,  achieving  compliance 
by  the  operator  of  the  site  or  sites  with 
applicable  license  requirements, 
regulations,  or  standards  implemented 
by  NRC  and  the  affected  Agreement 
States. 

-    (b)  Procedures  to  Petition  for 
Reconsideration  of  Rescission  of  this 
subpart. 

(1)  A  person  may  petition  the 
Administrator  to  reconsider  the 
rescission  and  seek  reinstatement  of  this 
subpart  under  §  61.226(a). 

(2)  EPA  shall  summarily  dismiss  a 
petition  to  reconsider  rescission  and 
seek  reinstatement  of  this  subpart  under 
§61. 226(a)(1)  (programmatic  basis), 
without  prejudice,  imless  the  petitioner 
demonstrates  that  written  notice  of  the 
alleged  failure(s)  was  provided  to  NRC 
at  least  60  days  before  filing  the  petition 
with  EPA.  This  notification  shall 
include  a  statement  of  the  grounds  for 
such  a  petition  and  this  notice 
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Federal  Register 


OFFICE  OF  MANAGEMErfT  AND 
BUDGET 

Cumulative  Repoft  on  Rescissions  and 
Deferrals 


July  1,  1994. 

This  report  is 
of  the  requiremen 
the  Congressional 
Impoundment  Control 
(Pubhc  Law  93- 
requires  a  monthl] 
budget  authority 
which,  as  of  the 
a  special  message 
to  Congress. 

This  report  giv 
rescission  proposals 
contained  in  five 
FY  1994.  These 
transmitted  to 


submitted  in  fulfillment 
of  Section  1014(e)  of 
Budget  and 

Act  of  1974 
Section  1014(e) 
report  listing  all 
this  fiscal  year  for 
day  of  the  month, 
las  been  transmitted 


-3^4). 


f  »r1 

fiist 


the  status  of  65 
and  12  deferrals 
3  jecial  messages  for 
were 
on  October  13. 


i-e: 


m(  issages 


Con  jress  < 


November  1,  and  November  19,  1993; 
and  on  February  7,  May  2.  and  June  8, 
1994. 

Rescissions  (Attachments  A  and  Q 

As  of  July  1.  1994.  65  rescission 
proposals  totaling  $3,172.2  million  had 
been  transmitted  to  the  Congress. 
Congress  approved  45  of  the 
Administration's  rescission  proposals  in 
P.L.  103-211.  A  total  of  $1,286.7  miHion 
of  the  rescissions  proposed  by  the 
President  was  rescinded  by  that 
measure.  There  are  no  rescission 
proposals  pending  before  the  Congress. 
Attachment  C  shows  the  status  of  the  FY 
rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  July  1.  1994,  $2,993.7  milhon  in 
budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 


the  status  of  each  deferral  reported 
during  FY  1994. 

Information  from  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Register  cited  below: 

58  FR  54256,  Wednesday,  October  20, 
1993 

58  FR  59517,  Tuesday.  November  9. 
1993 

58  FR  63264.  Tuesday.  November  30. 
1993 

59  FR  7122.  Monday.  February  14. 
1994 

59  FR  24006.  Monday.  May  9. 1994 
59  FR  32068.  Tuesday.  June  21. 1994 

Leon  E.  Panetta. 

Director. 

BILUNG  CODE  3110-01-M 


Rescissions  proposed  by  1 

Rejected  by  the  Congress, 

Amounts  rescinded  by  P.L, 
Emergency  Supplemental 

Currently  before  the  Cone 


Deferrals  proposed  by  the 

Routine  Executive  release 
(OMB/Agehcy  release  of 
partially  offset  by  cu 
adjustment  of  $452  tho 

Overturned  by -the  Congres 


Currently  before^  the  Cong: 
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ATTACHMENT  A 


STATUS  OP  FY  1994  RESCISSIONS 


ATTACHMENT  B 


STATUS  OF  FY  1994  DEFERRALS 


Rescissions  proposed  by  the  President .' 

Re j  ected  by  the  Congress 

Amounts  rescinded  by  P.L.  103-211,  the  FY  1994 
Emergency  Supplemental  Appropriations  Act 

Currently  before  the  Congress 


Amounts 

(In  millions 

of  dollars) 


3,172.2 
-1,885.5 

-1,286.7 


0.0 


Amounts 

(In  millions 

of  dollars^ 


36305 


Deferrals  proposed  by  the  President. 


Routine  Executive  releases  through  July  1,  1994. 
(OMB/Agehcy  release  of  $5,632.5  million, 
partially  offset  by  cumulative  positive 
adjustment  of  $452  thousand.) 


Overturned  by -the  Congress. 


Currently  before^  the  Congress, 


8,625.8 
-5,632.1 


2,993.7 


38306 
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DEPARTMENT  Of 
Coast  Quer-i 


33  CFR  Parts  1.  2^,  160, 161, 162, 164, 
and  165 

[CGD  90-020] 


RIN211S-AD56 

National  Vessel 
Regulations 


agency:  Coast 
ACTION:  Final  rule 


Ttetfic  Services 
Gu4rti.  DOT. 


!  Coa  St 


lake 


SUMMARY:  The 
its  Vessel  Traffic 
regulations  to  m 
VTSs  mandatory 
simplifies  existing 
amending  Part  16 
standard  national 
management  ru 
VTSs,  vett.A  mov 
requirements  for 
operating  in  the 
geographic  descri^t 
regulations  pertai 
areas.  Additional!  r 
redesignates  other 
unique  to  VTS 
appropriate  parts 
rulemaking  does 
change  Coast  Gu 
requirements.  Thi 
to  promote  safe 
reducing  the 
rammings,  and 
attendant  loss  of 
environmental 


Guard  is  amending 
Services  (VTS) 

participation  in  all 
his  rule  also 
VTS  regulations  by 
to  incorporate 
essel  traffic 
lesj applicable  to  all 


ADDRESSES:  Unles  > 
documents  refereiiced 
are  available  for  i 
at  the  office  of  the 
Marine  Safety  Council 
U.S.  Coast  Guard 
Second  Street,  S\^ 
Washington,  DC 
a.m.  and  3  p.m.. 
Friday, except 
ielephone  numbei 

FOR  FURTHER 
Irene  Hoffman 
Traffic  Services 
(202) 267-6277 


SUPPLEMENTARY  INFORMATION: 
Drafting  Information 
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drafting  this  docu^n 
Hoffinan,  Project 
Nicholas  Grasselll 
Office  of  Chief  Co  msel. 
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EFFECTIVE  DATE:  Tlis  rule  is  effective  on 
October  13, 1994. 


otherwise  indicated, 
in  this  preamble 
Inspection  or  copying 
Executive  Secretary, 
(G-LRA/3406), 
leadquarters,  2100 
room  3406, 
2t)593-0001  between  8 
onday  through 

holidays.  The 
is  (202)  267-1477. 

INFOItMATION  CONTACT:  Ms. 
Pr  )ject  Manager,  Vessel 
Envision  (G-NVT),  at 


Fee  eral '. 


persons  involved  in 
ent  are  Ms.  Irene 
/lanager,  and  Mr. 
Project  Counsel, 


Regulatory  History 

On  August  1, 1991,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "National 
Vessel  Traffic  Services  Regulations"  in 
the  Federal  Register  (56  FR  36910).  The 
Coast  Guard  received  29  letters 
commenting  on  the  proposal.  A  public 
hearing  was  not  requested  and  one  was 
not  held. 

Background  and  Purpose 

Under  the  Ports  and  Waterways  Safety 
Act  of  1972,  as  amended  by  the  Port  and 
Tanker  Safety  Act  (PTSA)  and  die  Oil 
Pollution  Act  (OPA  90),  the  Secretary  of 
Transportation  may  construct,  operate, 
maintain,  improve  or  expand  VTSs  in 
any  port  or  place  under  the  jurisdiction 
of  the  United  States,  including  the 
navigable  waters  of  the  United  States,  or 
in  any  area  covered  by  an  international 
agreement  negotiated  pursuant  to  33 
U.S.C.  1230.  The  Act  requires  certain 
designated  vessels  which  operate  in  a 
VTS  area  to  utilize  and  comply  with  the 
VTS. 

Based  on  the  comments  received  to 
the  NPRM,  the  Coast  Guard  decided  to 
simplify  the  VTS  regulaticMis  in  Part  161 
by  reorganizing  them.  As  a  result:  (1) 
The  National  VTS  Regulations  (General 
Rules)  are  now  contained  in  Subpart  A; 
and  (2)  Vessel  Movement  Reporting 
System  (VMRS)  regulations  are  in 
Subpart  B;  (3)  geographic  descriptions 
and  local  regulations  pertaining  to  VTS 
Areas,  VTS  Special  Areas,  the  . 

Cooperative  Vessel  Traffic  Service 
(CVTS)  Area,  and  Reporting  Points  are 
contained  in  Subpart  C. 

This  final  rule  also  redesignates 
certain  VTS  regulations  currently  in  Part 
161  into  other  parts  of  Subchapter  P 
(Parts  26, 160, 162, 164,  and  165). 
Certain  operating  requirements 
applicable  to  all  vessels  regardless  of 
VTS  participation  that  had  been  in  Part 
161,  are  now  located  in  Part  165  of  this 
chapter.  Specifically,  these  amendments 
include  operating  requirements  which 
are  now  redesignated  as  regulated 
navigation  areas.  Additionally,  this  rule 
amends  certain  vessel  operating 
requirements  to  more  clearly  reflect 
actual  operating  procedures. 

Discussion  of  Comments  and  Changes 

Twenty-nine  respondents  to  the 
NPRM  provided  over  150  separate 
comments  on  various  aspects  of  the 
proposed  regulations.  Some  issues  were 
raised  repeatedly.  This  section  discusses 
the  comments  received  as  well  as  the 
Coast  Guard's  responses  and  changes  to 
the  rule.  This  discussion  on  the 
comments  and  changes  is  divided  into 
five  sections.  These  sections  include:  (1) 


Broad  VTS  Issues;  (2)  Subpart  A;  (3) 
Subpart  B;  (4)  Subpart  C;  and  (5) 
Miscellaneous  Rules. 

(1)  Broad  VTS  Issues 

Some  comments  addressed  general   . 
concerns  that  are  noteworthy  and 
relevant  to  VTS  issues.  These  comments 
are  discussed  in  the  following  sections. 

A.  Participation  Requirements 

Some  comments  expressed 
disapproval  with  making  participation 
mandatory  for  certain  vessels  in  existing 
voluntary  systems,  whereas  other 
comments  were  in  favor  of  mandatory 
participation  and  lauded  the  Coast 
Guard's  efforts  to  standardize  this 
practice. 

This  final  rule  changes  the 
participation  requirements  in  three 
"voluntary"  VTS  systems,  and  will 
affect  future  VTSs.  It  does  not 
significantly  change  the  existing 
standard  operating  procedures. 

Marine  accidents  in  recent  years  have 
underscored,  often  dramatically,  the 
need  for  continuously  improving 
navigation  safety  on  our-nation's 
waterways.  They  have  heightened 
public  awareness  of  the  serious  effects 
of  collisions,  rammings,  and 
groundings.  This  heightened  awareness 
and  the  importance  of  VTS  participation 
was  reaffirmed  by  Congress  when  it 
mandated  such  participation.  In  section 
4107  of  OPA  90,  33  U.S.C.  1223(a)f2). 
Additionally,  documented  incidents 
support  the  conclusion  that  mishaps        | 
have  been  avoided  as  a  result  of  VTS 
participation. 

B.  Vessel  Control 

The  issue  of  vessel  control  attracted 
the  greatest  number  of  comments. 
Comments  expressed  concern  that  the 
Coast  Guard  would  exert  direct  control 
over  vessel  movements  within  a  VTS 
area. 

This  final  rule  does  not  change  the 
Coast  Guard's  authority  or  policy  on 
vessel  traffic  management.  Essentially, 
the  objective  of  vessel  traffic 
management  is  to  minimize  the  risk  of 
marine  casualties  (i.e.,  collisions, 
rammings,  and  groundings),  and  to 
facilitate  commerce  to  the  greatest 
extent  practicable.  The  underlying    . 
authority  for  this  is  contained  in  the 
J'orts  and  Waterways  Safety  Act  of  1972 
(PWSA).  as  amended.  Title  33  U.S.C. 
1223  of  the  PWSA  allows  for  varying 
levels  of  vessel  traffic  management  and 
control,  depending  upon  the  hazards 
present.  The  level  of  control  to  be 
exercised,  including  VTS  measures  and 
directions,  is  typically  determined  on  a 
case-by-case  basis  and  is  directed  at  a 


specific  vessel  or  vessels  in  a  specific 
situation. 

The  primary  function  of  a  VTS  is  to 
instill  good  order  and  predictability  on 
a  waterway.  This  is  accomplished  by 
coordinating  vessel  movements  through 
the  collection,  verification,  organization, 
and  dissemination  of  information.  When 
performing  these  functions,  the  VTS  is 
not  exerting  vessel  control  or  relieving 
the  master  of  his  or  her  responsibility  to 
control  vessel  movement. 

Furthermore,  the  master's 
responsibility  is  emphasized  by  specific 
language  that  Is-being  added  to  §  161.12 
(Vessel  Operating  Requirements)  in  this 
final  rule.  In  effect,  this  section  states 
that,  subject  to  the  exigencies  of  safe 
navigation,  a  VTS  User  shall  comply 
with  all  measures  established  or 
directions  issued  by  a  VTS.  If,  due  to  the 
particular  circumstances  of  a  case,  a 
measure  or  direction  is  issued  by  the 
VTS  and  a  VTS  User  deems  that  it  is 
unable  to  comply,  the  VTS  User  may 
deviate  only  to  the  extent  necessary  to 
avoid  endangering  persons,  property  or 
the  environment.  The  deviation  shall  be 
reported  to  the  VTS  as  soon  as  is 
practicable. 

This  final  rule  includes  two 
delegation  of  authority  provisions 
contained  in  §  1.01-30  (Captains  of  the 
Port)  and  §  160.5  (Delegations).  These 
provisions  define  the  relationship 
between  the  VTS  and  the  Captain  of  the 
Port,  and  also  assure  that,  when, 
necessary,  a  VTS  has  the  legal  authority 
to  establish  VTS  measures  and  vessel 
operating  requirements  to  enhance 
vessel  traffic  management. 

These  provisions  together  with 
§  161.3  (Applicability),  §  161.5 
(Deviations  from  the  Rules),  §  161.10 
(Services),  §161.11  (VTS  Measures),  and 
§  161.12  (Vessel  Operating 
Requirements),  balance  the  respective 
roles  of  the  VTS  and  the  vessel,  owner, 
operator,  charterer,  master,  or  person 
directing  the  movement  of  the  vessel. 

The  broad  information  sources  of  a 
VTS,  coupled  with  the  authority  to 
represent  the  Captain  of  the  Port  and 
Institute  VTS  measures,  issue  directions 
and  implement  vessel  operating 
procedures  wiH  markedly  enhance 
vessel  traffic  safety.  With  the 
collaboration  of  the  marine  community 
as  contemplated  by  this  final  rule,  the 
VTS's  information  resources  will 
enhance  the  more  limited,  but  more 
immediate  information  base  of  the 
master,  pilot,  or  person  directing  the 
movement  of  the  vessel.  The 
determining  factor  is  safe  navigation, 
the  ultimate  responsibility  for  which 
always  remains  with  the  master. 
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specific  vessel  or  vessels  in  a  specific 
situation. 

The  primary  function  of  a  VTS  is  to 
instill  good  order  and  predictability  on 
a  waterway.  This  is  accomplished  by 
coordinating  vessel  nfiovemejits  through 
the  collection,  verification,  organization, 
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performing  these  functions,  the  VTS  is 
not  exerting  vessel  control  or  reheving 
the  master  of  his  or  her  responsibility  to 
control  vessel  movement. 

Furthermore,  the  master's 
responsibility  is  emphasized  by  specific 
language  that  is-being  added  to  §  161.12 
(Vessel  Operating  Requirements)  in  this 
final  rule.  In  effect,  this  section  states 
that,  subject  to  the  exigencies  of  safe 
navigation,  a  VTS  User  shall  comply 
with  all  measures  established  or 
directions  issued  by  a  VTS.  If,  due  to  the 
particular  circumstances  of  a  case,  a 
measure  or  direction  is  issued  by  the 
VTS  and  a  VTS  User  deems  that  it  is 
unable  to  comply,  the  VTS  User  may 
deviate  only  to  the  extent  necessary  to 
avoid  endangering  persons,  property  or 
the  environment.  The  deviation  shall  be 
reported  to  the  VTS  as  soon  as  is 
practicable. 

This  final  rule  includes  two 
delegation  of  authority  provisions 
contained  in  §  1.01-30  (Captains  of  the 
Fort)  and  §  160.5  (Delegations).  These 
provisions  define  the  relationship 
between  the  VTS  and  the  Captain  of  the 
Port,  and  also  assure  that,  when, 
necessary,  a  VTS  has  the  legal  authority 
to  establish  VTS  measures  and  vessel 
operating  requirements  to  enhance 
vessel  traffic  management. 

These  provisions  together  with 
§  161.3  (Applicability),  §  161.5 
(Deviations  from  the  Rules),  §  161.10 
(Services),  §161.11  (VTS  Measures),  and 
§  161.12  (Vessel  Operating 
Requirements),  balance  the  respective 
roles  of  the  VTS  and  the  vessel,  owmer, 
operator,  charterer,  master,  or  person 
directing  the  movement  of  the  vessel. 

The  broad  information  sources  of  a 
VTS,  coupled  with  the  authority  to 
represent  the  Captain  of  the  Port  and 
institute  VTS  measures,  issue  directions 
and  implement  vessel  operating 
procedures  will  markedly  enhance 
vessel  traffic  safety.  With  the 
collaboration  of  the  marine  community 
as  contemplated  by  this  final  rule,  the 
VTS's  information  resources  will 
enhance  the  more  limited,  but  more 
immediate  information  base  of  the 
master,  pilot,  or  person  directing  the 
movement  of  the  vessel.  The 
determining  factor  is  safe  navigation, 
the  ultimate  responsibility  for  which 
always  remains  with  the  master. 


C.  VTS  Ports  and  Waterways  Criteria 

Some  comments  questioned  why 
VTSs  are  not  being  estabhshed  in  other  . 
specific  waterways.  This  issue  must  be 
addressed  in  both  an  operational  and  an 
economic  context.  Vessel  Traffic 
Services  provide  the  most  active  form  of 
vessel  traffic  management  on  the 
waterways.  However,  the  cost  and 
benefit  of  such  services  need  to  be 
weighed  to  determine  if  a  VTS  is  the 
most  effective  management  system  or  if 
_  other  measures  are  more  appropriate  for 
a  particular  waterway. 

Section  4107  of  the  Oil  Pollution  Act 
of  1990  mandated  a  study  to  determine 
and  prioritize  those  ports  in  need  of 
new.  expanded  or  improved  VTS 
systems  based  on  certain  risk  factors. 
This  study  was  completed  in  August 
1991  and  is  known  as  the  "Port  Needs 
Study"  (PNS).  The  PNS  is  in  the  docket 
and  is  available  for  review  or  copying 
where  indicated  imder  "ADDRESSES." 
The  three-volume  report  and  20-page 
study  overview  are  also  available 
through  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  VA  22161,  Tel: 
1-800-533-6847.  Reference:  PB  92107 
689  and  PB  92107  697,  respectively. 

The  PNS  provides  a  cost-benefit 
analysis  wherein  the  costs  of 
establishing  and  operating  a  VTS  in  a 
port  or  waterway  are  compared  to  the 
potential  benefits  of  avoided  vessel 
casualties  and  the  consequences  of 
those  casualties.  It  provides  an 
economic  homework  necessary  to 
evaluate  the  need  for  new  or  expanded 
VTSs  in  the  U.S.  Various  ports  reviewed 
in  the  study  are  ciurently  under 
consideration  for  VTSs.  The  Coast 
Guard  intends  to  establish  VTSs  and,  in 
a  separate  rulemaking,  make  them 
mandatory  in  those  ports  which  show  a 
clear  benefit  from  the  presence  of  a  VTS. 

D.  Training  and  Qualifications  of  VTS 
Watchstanders 

Various  comments  expressed  concern 
about  the  level  of  experience  and 
expertise  of  VTS  watchstanders.  Some 
comments  felt  that  broad  seagoing 
experience  was  necessary  to  become  a 
successful  watchstander. 

The  Coast  Guard  recognizes  that 
special  and  thorough  training  is 
required  to  quafify  as  a  Vessel  Traffic 
Center  (VTC)  watchstander  or  watch 
supervisor.  Although  broad  seagoing 
experience  is  important,  it  is  not 
necessarily  the  only  indicator  or 
predictor  of  VTC  watchstander 
performance.  Besides  good  seamanship 
skills,  numerous  other  factors,  such  as 
communications  skills,  geographic 
familiarity,  and  regulatory  knowledge 


make  for  a  competent  watchstander. 
Coast  Guard  training  and  qualifications 
requirements  for  VTS  watchstanders  are 
aimed  at  ensuring  that  all  of  these 
elements  are  present. 

The  Coast  Guard  ensures  that  each 
trainee  receives  and  successfully 
completes  a  thorough  training  and 
qualification  program  prior  to  assuming 
duties  as  a  watchstander.  This  training 
program  includes  numerous  ship  rides 
to  familiarize  trainees  with  the  VTS  area 
and  with  local  seamanship  practices. 

(2)  General  Rules;  Subpart  A 

A.  Purpose 

Various  comments  expressed 
reservations  about  the  responsibiUty  of 
a  VTS  as  opposed  to  the  responsibility 
of  a  vessel.  Section  161.1  clarifies  the 
intent  of  the  VTS  rules  and  delineates 
the  responsibilities  of  the  VTS  and  those 
of  the  vessel,  owner,  operator,  charterer, 
master,  or  person  directing  the 
movement  of  the  vessel. 

Additionally,  §  161.1  (Vessel  Traffic 
Services — General  Rules),  is  being 
broadened  to  better  describe  the  scope 
and  purpose  of  the  general  VTS 
regulations. 

B.  Applicability 

As  a  result  of  comments  in  general. 
Section  161.3  (ApplicabiHty)  is  being 
redefined  and  rewritten.  Under  this 
section,  VTS  measures  and  vessel 
operating  procedures  established  in 
Subpart  A  could  apply  to  any  vessel  in 
a  VTS  area  as  the  VTS  considers 
necessary  for  safe  navigation. 

However,  a  VTS  measure  would 
usually  be  temporary  in  nature,  or  • 

would  be  specific  to  a  particular  vessel 
during  a  transit  or  part  of  a  transit. 

In  the  NPRM,  the  class  of  vessels  to 
which  VTS  regulations  would  apply 
mirrored  the  radio  carriage  requirements 
of  the  Vessel  Bridge-to-Bridge 
Radiotelephone  Act  of  1971  (the  Act).  In 
this  final  rule,  the  Coast  Guard  has 
established  particular  requirements, 
mainly  reporting  and  communication 
provisions  contained  in  the  Vessel 
Movement  Reporting  Service  (VMRS) 
section  (Subpart  B),  that  are  applicable 
to  certain  vessels  classified  as  VMRS 
Users.  Additionally,  certain  vessels 
classified  as  VTS  Users  must  comply 
with  VHF-FM  monitoring  requirements. 
These  requirements  reflect  a  recent 
amendment  to  the  Act. 

C.  Definitions 

Several  comments  identified  terms  in 
the  NPRM  that  either  duplicated  or  were 
inconsistent  with  terms  and  definitions 
used  in  other  parts  of  Title  33  of  the 
Code  of  Federal  Regulations  (CFR).  As  a 
result,  some  terms  used  in  the  NPRM 
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have  been  either  reitioved,  ciahfied.  or 
redesignated  in  Part  160  to  ensure  that 
defined  teniis  convey  the  same  meaning 
throughout  Subchapter  P  (Parts  160- 
167).  , 

A  new  tenn,  "WflS  User",  has  been 
introduced  and  is  defined  as  a  vessel,  or 
an  owner,  operator,  charterer,  master,  or 
person  directing  the  movement  of  a 
vessel,  that  is  requijed  to  participate  in 
a  VMRS  within  a  VfS  area.  The  term 
"VTS  User"  has  als*  been  added  and  is 
defined  as  a  vessel,  or  an  owner, 
operator,  charterer,  master,  or  person 
directing  the  moveiient  of  a  vessel,  that 
is:  (a)  subject  to  the jvessel  Bridge-to- 
Bridge  Radiotelephone  Act;  or  (b) 
required  to  participate  in  a  VMRS 
within  a  VTS  area  (VMRS  User). 
Additionally,  the  te^  "Commanding 
Officer,  Vessel  Traf^  Service"  has  been 
added  and  denned.  | 

D.  Vessel  Operation  and  VTS  Directions 

The  Coast  Guard  Reived  various 
comments  which  expressed  reservations 
about  the  VTS"s  abipty  to  direct  vessel 
movement.  Concents  were  expressed 
about  who  would  issue  these  directions 
and  under  what  circumstances.  The 
final  rule  delineates  VTS  authority 
which  is  derived  from  the  Captain  of  the 
Port,  as  authorized  py  the  Ports  and 
Waterways  Safety  Act  of  1972,  as 
amended.  Section  ijei.lO  (Services)  in 
conjunction  with  §  161.11  (VTS 
Measiues)  has  been,  drafted  to  better 
define  and  address  these  conc^us. 


E.  Authorization  to 
Rules 


Deviate  From  the 


The  Coast  Guard  -eceived  comments 


concerning  VTS  ru 
directions  and  the 
must  be  followed  t 
Section  161.5  is  be 
clarify  procedures 
authorization  to  de 
for  a  transit  or  for 
of  time.  It  maintai 
mechanism  for  obt 


and  VTS 
procedures  which 
deviate  from  them. 

amended  to 
>r  obtaining 
iate  from  these  rules 
extended  period 
the  existing 
ining  advance 


approval  to  deviatei  from  VTS  measures 
or  directions,  howrtver,  the  deviation 
requests  for  a  transit  or  part  of  a  transit 
need  not  be  requestjed  in  writing. 
Additionally,  §  161i21{b)  (Sailing  Plan 
Deviation  Report)  rfequires  a  vessel  to 
report  a  deviation  £  -om  any  VTS  issued 
measure. 

Section  161.1(b)  lelineates  the 
responsibility  of  thi ;  owner,  operator, 
charter»,  master  oi  person  directing  the 
movement  of  the  vessel.  It  states  that 
compliance  witit  these  VTS  rules  or 
with  a  diracti<Hi  of  the  VTS  is  at  all 
times  contingent  ui  too  the  exigencies  of 
safe  navigation. 


F.  Traffic  Separation  Scheme  (TSS) 
Rules  (International  and  Inland  Rule  10) 

The  Coast  Guard  received  two 
comments  concesning  TSS  applicability 
and  operating  procedures.  One 
comment  was  concerned  with  the  joint 
use  of  TSSs  by  slower  traffic,  which  can 
transit  outside  the  TSS.  and  deep  draft 
vessels  which  can  only  safely  navigate 
within  the  TSSs. 

Since  the  NPRM  was  published,  the 
International  Maritime  Organization 
(IMO)  has  adopted  two  Coast  Guard 
recommended  Traffic  Separation 
Schemes  (TSS).  located  in  COLREGS 
waters  vtrithin  Puget  Soimd  and  Prince 
William  Sound  VTS  areas.  COLREGS 
waters  are  those  waters  outside  of 
estabUshed  lines  of  demarcation  upon 
which  mariners  shall  comply  with  the 
International  Regulations  for  the 
Prevention  of  Collisions  at  Sea,  1972  (72 
COLREGS)  33  U.S.C  foU.  1602.  Rules 
concerning  the  conduct  of  vessels 
operating  within  or  near  a  TSS  located 
in  COLREGS  waters,  have  been 
established  and  are  internationally 
recognized  under  Rule  10  of  COLREGS. 
As  a  result  of  the  IMO  adoption  of  these 
two  TSSs  and  COLREGS  Rule  10 
apphcability,  VTS  TSS  operating  rules 
are  imnecessary.  Therefore,  the  TSS 
descriptions,  rules  concerning  the 
purpose  of  a  TSS,  and  rules  for  vessel 
operation  in  the  TSS  which  were 
proposed  in  the  NPRM  have  been 
removed. 

In  addition.  Rule  10  of  the  Inland 
Navigation  Rules,  applicable  in  Inland 
waters,  was  amended  on  October  5, 
1992,  by  the  Oceans  Act  of  1992,  section 
5206  of  Public  Law  102-587.  These 
amendments  changed  Inland  Rule  10  so 
as  to  mirror  International  Rule  10  of  the 
72  COLREGS  with  respect  to  the 
requirements  imf)osed  upon  vessels 
using  a  traffic  separation  scheme.  The 
San  Francisco  Bay  Region  vessel  traffic 
routing  measures  located  in  inland 
waters  (i.e.,  traffic  lanes,  separation 
zones,  precautionary  areas,  standard 
route  deviations,  narrow  channels  and 
fairways),  which  were  proposed  in  the 
NPRM,  would  conflict  with  the 
subsequently  amended  Inland 
Navigational  Rule  10  and  have  therefore 
been  omitted. 

The  Coast  Guard  recently  modified 
the  charted  voluntary  traffic  routing 
measures  in  the  San  Francisco  Bay 
Region  to  better  conform  to 
International  Maritime  Organization 
traffic  routing  standards.  This  action  has 
effectively  efiminated  the  need  for  the 
standard  route  deviations  discussed  in 
the  NPRM.  Additionally,  due  to  the 
geographic  constraints  of  San  Francisco 
Bay,  liiland  Rule  10  would  be  unusually 


restrictive  for  recreational  and  harbor 
tour  boats.  Therefore,  to  accommodate 
these  restrictions  for  the  San  Francisco 
Bay  Region  routing  measiu^s,  a 
regulated  navigation  area  will  be 
developed  under  a  separate  rulemaking. 

G.  Communications  Rules 

There  were  numerous  comments 
(xjnceming  the  communications  rules 
deUneated  in  the  NPRM. 

The  timely  exchange  of  information  is 
critical  to  the  success  of  any  VTS,  since 
the  quality  of  service  that  a  VTS 
provides  is  only  as  good  as  the 
information  it  receives.  The  mutual  flow 
of  communications  provides  necessary 
information  with  which  to  make  sound 
and  safe  navigation  decisions.  On 
November  18.  1991.  (56  FR  58292)  as 
mandated  by  Section  41 16  of  the  Oil 
Pollution  Act  of  1990  (OPA  90),  the 
Coast  Guard  amended  regulations  in  33 
CFR  Part  26  (Vessel  Bridge-to-Bridge 
Radiotelephone  Regulations)  to  ensure 
vessels  subject  to  the  Vessel  Bridge-to- 
Bridge  Radiotelephone  Act  of  1971  (the 
Act)  are  capable  of  engaging  in  radio 
communications  with  the  Coast  Guard. 
This  rulemaking  incorporates  the 
"Communications  Rules,"  as  proposed, 
into  this  part. 

By  revising  and  redesignating 
portions  of  the  VTS  Communication 
Rules  into  Part  26  of  this  chapter,  the 
importance  of  VTS  commimications  has 
not  been  diminished  nor  have  VTS 
communications  procedures  been 
eliminated.  The  provisions  governing 
the  use  of  the  radiotelephone  for  VTS 
are  consistent  with  the  provisions 
governing  communications  among 
vessels  currently  set  forth  in  Part  26  of 
this  chapter  and  Title  47  CFR  (Federal 
Communications  Commission). 

By  merging  radiotelephone  and  VTS 
communication  requirements  into  the 
same  part  of  Title  33  of  the  CFR, 
needless  duplication  is  avoided. 
However,  Table  26.03(f),  which  contains 
VTS  call  signs,  desi^ated  frequencies, 
monitoring  areas  and  their  operating 
procedures  is  also  listed  in  Table 
161.12(b)  contained  in  Part  161,  for  ease 
of  use. 

The  final  rule  requires  VTS  Users  to 
maintain  a  listening  watch  (consistent 
with  requirements  set  forth  in  33  CFR 
26.05(a))  on  the  VTS  designated 
frequency  while  within  a  VTS  area, 
regard^s  of  the  requirement  to  comply 
with  VMRS  reporting  and 
communication  provisions.  This 
requirement  ensures  these  vessels, 
namely  power-driven  vessels  between 
20  and  40  meters  in  length,  dredges  and 
floating  plants  will  be  cognizant  of 
navigational  and  safety  information 
provided  by  a  VTS. 


Nine  comments  expressed  concern 
about  the  additional  monitoring 
required  for  VTS  Users  and  the  inability 
to  monitor  two  frequencies 
simultaneously.  The  VTS  Regiilations 
will  not  require  any  additional 
monitoring  requirements.  Presently,  the 
Vessel  Bri^e-to-Bridge  Radiotelephone 
and  Federal  Commimications 
Commission  (FCC)  regulations  contain 
the  requirement  that  vessels  sut^ect  to 
the  Act  must  monitor  two  frequencies 
(i.e.,  the  design^ed  bridge-to-bridge 
fi^quency  and  the  International  Distress 
and  Calling  Channel;  Channel  16). 
However,  as  stated  in  47  CFR  80.14&(b), 
a  VHF  watch  od  Chaimel  16  is  not 
required  on  vessels  subject  to  the  Act 
and  p)articipatrng  in  a  VTS  system  when 
the  watch  is  maiiitained  on  both  the 
bridge-to-bridge  frequency  and  a 
separately  assigned  VTS  frequency.  As 
such,  these  regulations  do  not  require 
any  addirional  monitoring  requirements. 

One  comment  proposed  that  the  VTS 
hail  vessels  on  thie  designated  Vessel 
Bridge-to-Bridge  frequency  (Channel  13) 
then  shift  to  the  VTS  frequency,  while 
another  comment  recommended  that 
Channel  13  not  be  used  at  all  by  the 
VTS.  The  latter  approach  is  more 
reasonable,  since  a  dedicated  VTS 
frequency  ensures  that  Channel  13  is 
always  monitored  and  remains  available 
for  bridge-to-bridge  communications. 
However,  when  necessary,  VTS  may  use 
Channel  13  as  an  alternate  channel. 
Additionally,  the  Coast  Guard 
recognizes  that  there  are  two  exceptions 
to  the  dedicated  VTS  frequency  rule: 
Prince  William  Sound,  AK  and 
Louisville,  KY.  In  these  areas,  Channel 
1 3  is  used  as  the  VTS  frequency  because 
the  level  of  radiotelephone 
transmissions  does  not  warrant  a 
designated  VTS  frequency .- 

Concerns  were  also  raised  relative  to 
the  requirement  that  clear  and  unbroken 
English  be  spoken  between  the  vessel 
and  the  VTS.  The  intent  in  proposing 
this  language  vras  to  highfight  the 
problems  that  a  VTS  encounters  when 
communications  are  hampered  by 
language  difficulties.  One  comment 
stated  that,  while  the  English  language 
is  the  international  standard  for 
navigation  communication,  attempting 
to  define  how  that  standard  should  be 
applied  does  not  necessarily  address  the 
problem. 

The  Coast  Guard  agrees  that 
communication  is  paramount  in 
navigation  safety.  Communication 
denotes  the  exchange  of  information  so 
that  it  is  properly  received  and 
understood.  Whether  information  has 
been  properly  received  or  understood  is 
a  subjective  question  for  the  individuals 
involved.- 
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Nine  comments  ejcpressed  concern 
about  the  additional  monitoring 
required  for  VTS  Users  and  the  inability 
to  monitor  two  frequencies 
simultaneously.  The  VTS  Regulations 
will  not  require  any  additional 
monitoring  requirements.  Presently,  the 
Vessel  Bridge-to-Bridge  Radiotelephone 
and  Federal  Communications 
Commission  (FCCl  regulations  contain 
the  requirement  that  vessels  subject  to 
the  Act  must  mmitor  two  frequencies 
(i.e.,  the  designated  bridge-to-bridge 
frequency  and  the  International  Distress 
and  Calling  Channel;  Channel  16). 
However,  as  stated  in  V7  CFR  80.14S(b). 
a  VHF  watch  on  Chaimel  16  is  not 
required  on  vessels  subject  to  the  Axi 
and  participating  in  a  VTS  system  when 
the  watch  is  maintained  on  both  the 
bridge-to-bridge  frequency  and  a 
separately  assigned  VTS  frequency.  As 
such,  these  regulations  do  not  require 
any  additional  monitoring  requirements. 

One  comment  proposed  that  the  VTS 
hail  vessels  on  thie  designated  Vessel 
Bridge-to-Bridge  frequency  (Channel  13) 
then  shift  to  tlie  VTS  frequency,  while 
another  comment  recommended  that 
Channel  13  not  be  used  at  all  by  the 
VTS.  The  latter  approach  is  more 
reasonable,  since  a  dedicated  VTS 
frequency  ensures  that  Channel  13  is 
always  monitored  and  remains  available 
for  bridge-to-bridge  communications. 
However,  when  necessary,  VTS  may  use 
Channel  13  as  an  alternate  channel. 
Additionally,  the  Coast  Guard 
recognizes  that  there  are  two  exceptions 
to  the  dedicated  VTS  frequency  rule: 
Prince  William  Sound,  AK  and 
Louisville.  KY.  In  these  areas,  Channel 
1 3  is  used  as  the  VTS  frequericy  because 
the  level  of  radiotelephone 
transmissions  does  not  warrant  a 
designated  VTS  frequency. 

Concerns  were  also  raised  relative  to 
the  requirement  that  clear  and  unbroken 
English  be  spoken  between  the  vessel 
and  the  VTS.  The  intent  in  proposing 
this  language  vras  to  highlight  the 
problems  that  a  VTS  encounters  when 
communications  are  hampered  by 
language  difficulties.  One  comment 
stated  that,  while  the  English  language 
is  the  international  standard  for 
navigation  communication,  attempting 
to  define  how  that  standard  should  be 
applied  does  not  necessarily  address  the 
problem. 

The  Coast  Guard  agrees  that 
communication  is  paramount  in 
navigation  safety.  Communication 
denotes  the  exchange  of  information  so 
that  it  is  properly  received  and 
understood.  Whether  information  has 
been  properly  received  or  understood  is 
a  subjective  question  for  the  individuals 
involved.-  i 


Therefore,  the  VTS  frequency 
monitoring  and  reporting  requirements 
(§  161.12  and  §  161.18)  and  the  language 
requirements  far  individuals  who  are 
maintaining  the  listening  watch  (33  CFR 
26.07),  is  being  amended  and  clarified 
to  require  the  VTS  User,  VMRS  User,  or 
the  person  maintaining  the  listening 
watch  to  be  able  to  "communicate"  in 
the  English  language,  rather  than 
"speak"  in  a  clear,  unbroken  fashion. 

[3]  Vessel  A4ovement  Reporting  System 
(VMRS);  Subpart  B 

The  format  of  this  section  is  being 
revised  from  the  NPRM  and  is  now 
redesignated  as  Subpart  B.  The 
following  sections  address  comments 
which  were  received  and  discuss 
changes  that  the  Coast  Guard 
determined  were  necessary  to  clarify 
and  streamline  reporting  and 
communication  requirements. 

A.  VMRS  Users 

Two  comments  suggested  expanding 
the  NPRM  communications  and 
reporting  requirements  to  include 
vessels  carrying  six  or  more  passengers 
for  hire  that  are  under  100  gross  tons  (T- 
boats),  and  all  commercial  vessels  (e.g., 
fishing  vessels).  The  Coast  Guard  agrees 
that  vessels  carrying  passengers  for  hire 
require  special  consideration,  and  has 
broadened  the  proposed 
communications  and  reporting 
requirements  to  include  all  vessels 
certificated  to  cany  50  or  more 
passengers,  when  engaged  in  trade. 

However,  the  Coast  Guard  decided 
not  to  extend  the  reporting  requirements 
now  contained  in  the  VMRS  section 
(Subpart  B)  to  all  commercial  vessels, 
including  vessels  carrying  1-49 
passengers  for  hire.  This  was  done 
primarily  in  an  attempt  to  achieve  an 
operational  balance  between  being  able 
to  provide  an  effective  VTS  service, 
given  equipment  and  resource 
constraints,  and  being  overburdened 
u^th  participants  potentially 
undermining  the  overall  efficiency  of 
the  VTS. 

The  class  of  vessels  required  to  report 
under  VMRS  (Le.,  VMRS  Users)  now 
extends  to:  (a)  Power-driven  vessels  40 
meters  or  more  in  length,  while 
navigating;  (b)  towing  vessels  8  meters 
or  more  in  length,  while  navigating;  and 
(c)  vessels  certificated  to  carry  50  or 
more  passengers  for  hire,  when  engaged 
in  trade. 

The  class  of  towing  vessels  noted  in 
the  VMRS  Users  definition  is 
synonymous  with  the  Vessel  Bridge-to- 
Bridge  Radiotelephone  Act 
requirements  under  33  CFR  26.03(a)(3) 
(i.e.,  every  towing  vessel  of  over  26  feet 
in  length,  while  navigating).  In  addition. 


the  definition  of  "towing  vessel"  in  part 
161  is  limited  to  a  commercial  vessel 
actually  engaged  in  towing  another 
vessel  astern,  alongside,  or  by  pushing 
ahead  (33  CFR  26.02). 

This  change  recognizes  that 
monitoring  the  movement  of,  or 
obtaining  information  from,  every  vessel 
could  pose  a  burden  on  mariners  as  well 
as  on  the  VTS,  and  that  this  burden 
could  jeopardize  rather  than  enhance 
navigation  safety. 

B.  Reporting  Requirements 

Various  comments  were  concerned 
that  some  reporting  requirements  were 
unnecessary  in  certain  operating  areas. 
The  Coast  Guard  agrees,  but  recognizes 
the  vessel  information  considered 
necessary  in  each  VTS  area  may  vary. 
This  rule  establishes  the  minimum 
information  required  for  effective  vessel 
traffic  management  regardless  of  the 
area. 

The  VMRS  is  being  consolidated  into 
four  reports  (sailing  plan,  position, 
sailing  plan  deviation  and  final).  The 
reports  use  common  terminology  and 
procedures. 

Under  VMRS,  additional  reporting 
information  may  be  required,  if 
considered  necessary  by  the  VTS.  This 
additional  information  is  consistent 
with  the  International  Maritime 
Organization's  (IMO)  General  Principles 
for  Ship  Reporting  Systems  (Resolution 
A.648{16)),  the  format  of  which  has 
been  included  in  this  regulation  in 
Table  161.18(a). 

Some  comments  expressed  concern 
that  they  would  not  have  access  to  some 
of  the  information  considered  necessary 
by  the  VTS.  The  Coast  Guard  recognizes 
this  concern.  Nonetheless,  it  is  the 
responsibility  of  the  master  or  person  in 
charge  of  the  vessel  to  ensiue  any 
information  considered  necessary  by  the 
VTS  is  provided  as  required. 

Some  comments  correctly  noted  that 
other  reporting  or  notification 
requirements  exist  which  duplicate 
information  reqmred  to  be  provided  to 
the  \'TS  under  its  reporting  provisiwis. 
The  VTS's  major  role  is  to  provide  a 
service  to  waterborne  traffic.  As  part  of 
this  service,  the  VTS  should  be  the 
primary  source  of  vessel  traffic 
information,  and  correspondingly,  the 
primary  recipient  of  vessel  movement 
reporting  information  required  under 
Coast  Guard  reporting  requirements. 
Therefore,  in  most  cases  or  unless 
directed  by  the  VTC,  a  VTS  User  will 
not  be  required  to  duplicate  a  report  in 
Title  33,  Chapter  I,  to  another  Coast 
Guard  entity.  However,  there  will  not  be 
a  reporting  exemption  for  WTitten 
reports  or  other  requirements  set  forth 
in  Federal  law  or  regulation. 
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C.  Advance  Reportmg 

There  were  no  comments  received  on 
Advance  Reporting]  However,  the  Coast 
Guard  has  determinjed  that  it  may  be 
necessary,  prior  to  dntry  into  a  VTS 
area,  to  require  certain  vessels  to 
provide  advance  notification  in  order  to 
facilitate  vessel  traffic  management. 
This  notification  requirement,  with 


some  exemptions, 
vessels  over  1 .600 
or  departing  from  a 
United  States  (Sub 
Additionally,  al 
jurisdiction  is  limits 
waters  of  the  Unite' 
VTS  areas  certain  Vi 
encouraged  or  requ 
of  port  entry,  to  coi 
the  navigable  wate; 
facilitate  advance  v> 
management  and  to 


s  always  existed  for 
s  tons  bound  for 
rt  or  place  of  the 
C  of  Part  160). 
lOugh  VTS 

to  the  navigable 
States,  in  some 
ssels  will  be 

d,  as  a  condition 
act  the  VTS  beyond 
in  order  to 
sel  traffic 
enhance  their 


transit  through  the  .  irea.  Accordingly, 
this  final  rule  clarif  es  this  desire  or 
need  to  receive  sucl  i  report(s). 

D  Reporting  Exemf.  tions 

One  comment  dis  agreed  with 
exempting  ferries  fr  jm  certain  VTS 
reporting  requireme  nts.  Various  VTSs 
have  devised  uniqu  3  reporting 
requirements  for  fei  ries  in  their 
operating  areas.  In  « ome  cases,  this  type 
of  reporting  is  beinj  expanded  to 
include  not  only  femes  but  other 
vessels  with  repetit  ve  operations  in  the 
area  or  which  are  e;  corting  another 
vessel  or  assisting  a  lother  vessel  in 
maneuvering  procei  lures.  The  operating 
pattern  of  these  vesi  lels  in  VT.S  areas  is 
well  knouTi  to  each  VTS. 

Because  the  requi  rement  for 
continuous  positior  reporting  by  these 
vessels  is  superfluo  is,  they  have  been 
granted  certain  repc  rting  exemptions 
(Position  and  Final  Reports).  This 
abbreviated  form  of  reporting  does  not 
preclude  other  VTS  Users  from 
obtaining  informatii  m  pertaining  to  the 
specific  operating  s  :hedules  of  these 
vessels  from  the  VT  5,  if  desired. 

In  addition,  in  th(  ise  VTS  areas 
capable  of  receiving  automated  position 
reports  via  Automal  ed  Dependent 
Shipbome  SurveilUnce  Equipment 
(ADSSE),  and  wher  i  ADSSE  is  required, 
vessels  equipped  w  th  an  operating 
ADSSE  will  not  be  lequired  to  make 
voice  radio  position  reports  (§  161.20(b)) 
at  designated  reporting  points 
(§  161.23(c)),  unles^  directed  by  the  VTC 
to  do  so. 


(4)  VTS  Areas,  the 
Special  Areas  and 
Subpart  C 

The  format  of  this 
changed  from  the 


S  Area,  VTS 
leporting  Points; 

subpart  is  being 
'RM  and  the 


existing  rules.  Subpart  C  now  delineates 
each  VTS  Area,  the  CVTS  Area  and 
Reporting  Points.  Additionally.  VTS 
Special  Areas  have  been  defijied  and 
identify  unique  areas  located  within 
VTS  areas. 

A.  Cooperative  Vessel  Traffic 
Management  System  for  the  Juan  do 
Fuca  Region 

The  Coast  Guard  received  no 
comments  on  this  section.  The 
operations  of  the  Cooperative  Vessel 
Traffic  Management  System  (CVTMS) 
for  the  Juan  de  Fuca  Region  and  the  VTS 
Puget  Sound  have  been  interwoven  to 
the  extent  that  the  operations  and 
administration  of  both  entities  is,  by  and 
large,  unnoticeable  to  the  VTS  User.  In 
these  revised  regulations,  the  CVTMS 
and  VTS  Puget  Sound  regulations  have 
been  unified  and  are  contained  in 
Subparts  A  and  B,  and  the  VTS  Puget 
Sound  and  CVTMS  areas  of 
responsibility  are  defined  in  Subpart  C. 

The  CVTMS  was  renamed 
Cooperative  Vessel  Traffic  Services 
(CVTS)  which  is  divided  into  three 
sectors,  managed  by  vessel  traffic 
centers  in  Seattle,  VVA;  Vancouver.  BC, 
Canada;  and  Tofino,  BC,  Canada. 
Additionally,  the  area  of  surveillance 
was  extended  to  the  high  seas  to  take 
advantage  of  the  capability  of  one  of  the 
CVTS  centers.  However,  the  area  of  VTS 
jurisdiction  is  limited  to  the  navigable 
waters  of  each  country. 

Future  cooperative  agreements, 
similar  to  the  CVTS,  are  envisioned 
between  the  United  States  and  Canada. 
For  that  reason,  the  concept  of  a 
cooperative  vessel  traffic  service  is 
being  defined  in  §  161.2. 

B.  VTS  Special  Areas 

In  these  newly  defined  areas,  VTS 
Special  Area  Operating  Requirements 
are  imposed  in  addition  to  the  general 
Vessel  Operating  Requirements.  These 
requirements  are  delineated  in  §  161.13. 

The  Coast  Guard  recognizes  that  an 
operational  balance  between  safety  and 
efficiency  may  be  difficult  to  achieve  in 
certain  waterways,  enclosed  systems  in 
particular  (i.e.,  rivers,  channels,  etc.), 
which  impose  a  unique  set  of 
circumstances  (e.g.,  bridge  openings, 
restricted  channels,  etc.)  on  vessels. 
VTS  Special  Areas  have  been  created  to 
address  these  unique  operating  areas.  In 
these  areas,  applicability  may  be 
expanded  to  include  other  vessels 
outside  of  those  defined  as  VMRS  Users. 

C.  Mississippi  River  Regulated 
Navigation  Area 

One  comment  suggested  that  portions 
of  this  part  of  the  regulation  seemed  to 
regulate  access  and  would  be  better 


suited  for  Part  165  of  this  chapter.  The 
rules  concerning  the  Mississippi  River 
below  Baton  Rouge,  LA,  including 
South  and  Southwest  Passes,  which 
were  once  administered  by  VTS  New 
Orleans  (since  disestablished)  are  now 
under  the  authority  of  the  Commander. 
Eighth  Coast  Guard  District.  Because 
these  local  rules  regulate  access  to  a 
defined  area  and  do  not  involve 
interaction  with  a  VTS,  they  have  been 
appropriately  redesignated  into  Part  165 
of  this  chapter  as  a  regulated  navigation 
area. 

D.  Reporting  Points 

Various  comments  expressed  concern 
or  noted  errors  to  some  of  the 
established  reporting  points.  Permanent 
(applicable  at  all  times  and  to  all  VMRS 
Users)  reporting  points  have  been 
corrected  and  designated  in  Subpart  C. 

Additionally,  as  stated  in  §  161.11 
(VTS  Measures),  a  VTS  may  establish 
temporary  reporting  points,  applicable 
to  certain  vessels  at  certain  times. 
Notice  of  these  temporary  reporting 
points,  if  established,  may  be  published 
in  the  Local  Notice  to  Mariners,  general 
broadcast  and/or  VTS  User's  Manual. 

(5)  Miscellaneous  Rules 

A.  Automated  Dependent  Surveillance 
(ADS)  System 

Under  a  separate  rulemaking,  on  July 
17, 1992,  the  Coast  Guard  enacted  an 
additional  navigation  equipment 
carriage  requirement  in  Prince  William 
Sound  for  Automated  Dependent 
Surveillance  Shipbome  Equipment 
(ADSSE)  (§161.376). 

The  compliance  date  for  this 
equipment  is  July  1, 1994.  Although  this 
rule,  as  currently  enacted,  only  applies 
to  the  Prince  William  Sound  VTS  area, 
the  Coast  Guard  foresees  that  this  may 
become  a  widespread  equipment 
carriage  requirement.  Therefore,  the 
Coast  Guard  has  decided  to  divide  the 
rule  into  two  sections:  (a)  a  navigation 
equipment  rule  (§  164.43);  and  (b)  a 
vessel  operating  rule  for  Prince  William 
Sound  (§  165.1704).  VTS  Reporting 
Exemptions  for  vessels  equipped  with 
an  operating  ADSSE  are  set  forth  in 
§  161.23(c). 

The  navigational  equipment  rule  in 
§  164.43  is  appropriately  redesignated 
since  ADSSE  is  an  additional  electronic 
navigational  equipment  requirement 
similar  to  equipment  already  required  in 
33  CFR  Part  164  (e.g.,  automatic  radar 
plotting  aids  (ARPA),  electronic 
position  fixing  devices,  etc.).  In 
addition,  since  ADSSE  currently  applies 
only  to  tank  vessels  of  20,000 
deadweight  tons  or  more  transiting 
Prince  William  Sound,  the  carriage 


requirement  is  being  incorporated  into 
the  Prince  Wiliiam  Sound  vessel 
operating  requirements  (§  165.1704). 
The  "Incorporaticm  by  Reference" 
section  f§  161.109)  associated  with  this 
-ule  has  been  redesignated  as 
§  164.03(b)(2). 

B.  Implementation:  Familiarization 
Period 

An  education  program  on  mandatory 
participation  and  reporting 
requirements  in  VTSs  currently 
operating  as  "voluntary  systems"  in  San 
Francisco,  Houston/Galveston,  and 
Louisville  will  be  instituted  over  a  90- 
day  period.  This  period  of 
familiarization  will  run  concurrently 
with  the  go-day  effective  date  period  of 
this  rule. 

Incorporatiaa  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  tke  material  in  §  164.03 
for  incorporation  by  reference  luider  5 
U.S.C  552  and  1  CFR  Part  51.  The 
material  is  available  as  indicated  in  that 
section. 

Assessment 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 

require  an  assessment  of  potential  costs  c 

axid  benefits  under  section  6(a)(3)  of  that  c 

order.  It  has  not  been  reviewed  by  the  a 

Office  of  Management  and  Budget  under  c 

tliat  order.  It  is  not  significant  imder  the  F 
Regulatory  Policies  and  Procedures  of 

the  Department  of  Transportation  (DOT)  ' 
(44  FR  11040;  February  26.  1979).  The 

Coast  Guard  expects  the  economic  p 

impact  of  this  proposal  to  be  so  minimal  c 

that  a  full  regulatory  evaluation  is  1 

unnecessary.  p 

Small  Entities  ^' 

p 

Under  the  Regulatory  Flexibility  Act  i 

(5  U.S.C.  601  et  seqX  the  Coast  Guard  n 

must  consider  whether  this  proposal,  if  d 

adopted,  will  have  a  significant  a 

economic  impact  on  a  substantial  v 

number  of  small  entities.  "Small  a 

entitiea"  include  mdependently  owned  n 

and  operated  small  businesses  that  are  o 

not  dominant  in  their  field  and  that  p 

otherwise  qualify  as  "small  business  n 
concerns"  under  section  3  of  the  Small 

Business  Act  (15  U.S.C.  632).  ^ 

This  rule  prescribes  certain 

radiotelephone  communications.  The  ei 

provisions  of  ■this  final  rule  primarily  ai 

address  listening  watches  to  ensure  that  o 

VTS  Users  maintain  effective  tl 

communications  within  the  VTS  area.  It  fr 

may,  in  isolated  instances,  require  that  d 

outdated  equipment  be  inodified  in  -n 

order  to  facilitate  monitoring  of  the  n; 

proper  frequencies.  However,  it  would  re 
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requirement  is  being  incorporated  into 
the  Prince  Wilham  Sound  vessel 
operating  requirements  (§  165.1704). 
The  "Incorporation  by  Reference" 
section  f§  161.1091  associated  with  this 
"ule  has  been  redesignated  as 
§  164.03(b)(2). 

B.  Implementation:  Familiarization 
Period  _       .| 

An  education  program  on  mandatory 
participation  and  reporting 
requirements  in  VTSs  currently 
operating  as  "voluntary  systems"  in  San 
Francisco,  Houston/Galveston,  and 
Lotiisville  will  be  instituted  over  a  90- 
day  period.  This  period  of 
famihartzation  will  run  concurrently 
with  the  90'day  effective  date  period  of 
this  rufe. 

IncorporatioB  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  tke  material  in  §  164.03 
for  incorporation  by  reference  under  5 
U.S.C  552  and  1  CFR  Part  51.  The 
material  is  available  as  indicated  in  that 
section. 

Assessment 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  beneGts  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Oifice  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seqX  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

This  rule  prescribes  certain 
radiotelephone  communications.  The 
provisions  of  ihis  final  rule  primarily 
address  listening  watches  to  ensure  that 
VTS  Users  maintain  effective 
communications  within  the  VTS  area.  It 
may,  in  isolated  instances,  require  that 
outdated  equipment  be  modified  in 
order  to  facilitate  monitoring  of  the 
proper  frequencies.  However,  it  would 


only  a^ect  a  small  number  of  vessel 
owners  or  operators.  Any  additional 
costs  would  be  minor,  especially  in 
comparison  to  increased  vessel  safety, 
and  corresponding  commercial  benefits, 
which  results  from  monitoring  the  VTS 
frequency. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(bl  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  lofennatioB 

Portions  of  this  final  rule  contain 
collection  of  information  requireraents. 
The  Coast  Guard  has  submitted  the 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.],  and  CA4B  has  given  33 
CFR  161  a  blanket  approval.  The  part  is 
33  CFR  Part  161  and  the  corresponding 
OMB  approval  number  is  OMB  Control 
Number  2115-0540.  New  information 
collection  requiremwits  have  been 
added  for  VTSs  in  San  Francisco, 
Houston/Galveston  and  Louisville,  but 
will  also  be  covered  by  the  blanket 
approvaL 

The  reports  required  by  this  rule  are 
considered  to  be  operational 
communications,  transitory  in  nature, 
and  therefore  do  not  constitute  the 
collection  of  information  under  the 
Paperwork  Reduction  Act. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
These  VTS  operating  procedures  are  a 
matter  for  which  regulations  should  be 
developed  on  the  national  level,  to 
avoid  unreasonably  burdensome 
variances  and  confusion  in  applicability 
and  operating  requirements.  These 
regulations  which  provide  uniform  VTS 
operating  requirements  are  intended  to 
preempt  States  from  adopting  similar 
requirements. 

Environnient 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B, 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation.  This  regulatory  action 
requires  vessels  to  comply  witb  VTS 
measures.  While  the  Coast  Guard 
recognizes  that  this  rule  will  have  a 


positive  effect  on  the  environment  by 
minimizing  the  risk  of  environmental 
harm  resulting  from  collisions, 
groundings,  and  rammings,  the  impact  ' 
is  not  expected  to  be  significant  enough 
to  warrant  further  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegation 
(government  agencies).  Freedom  of 
Information,  Penalties. 

33  CFR  Part  26 

Communications  Equipment. 
Navigation  (water).  Marine  saf^v. 
Radio.  Telephone,  Vessels. 

33  CFR  Part  160 

Administrative  practice  and 
procedure.  Harbors,  Hazardous 
materials  transportation,  Marine  safety. 
Navigation  (water).  Reporting  and 
recordkeeping  requirements.  Vessels, 
Waterways. 

33  CFR  Part  161 

Harbors,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Vessels,  Waterways. 

33  CFR  Part  162 

Navigation  (water),  Waterways. 

33  CFR  Part  164 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways,  Incorporation 
by  reference. 

33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  parts  1.  26. 160.  161. 162,  164. 
and  165,  as  follows: 

PART  1— GENERAL  PROVrSlONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  633;  49  U.S.C  322; 
Sec.  6079(d).  Pub.  L  100-690,  102  Stat  4181; 
49  CFR  1.45(b).  1.46;  section  1.01-70  also 
issued  under  the  authority  of  E.0. 12316.  46 
FR  42237. 

2.  In  §  1.01-30,  paragraph  (b)  is  added 
to  read  as  follows: 

§  1 .01  -30    Captains  of  tt>e  Port 
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(b)  Subject  to  the  s  jpervision  of  the 
cognizant  Captain  ofithe  Port  and 
District  CommanderJ  Commanding 
Officers,  Vessel  Traflc  Services,  are 
delegated  authority  under  the  Ports  and 
Waterways  Safety  Aqt  to  discharge  the 
duties  of  the  Captain;  of  the  Port  that 
involve  directing  tha  operation, 
movement,  and  anchpring  of  vessels 
within  a  Vessel  Traffic  Service  area, 
including  management  of  vessel  traffic 
within  anchorages,  regulated  navigation 
areas  and  safety  zonds,  and  to  enforce 
Vessel  Traffic  Servic^  and  ports  and 
waterways  safety  reglilations.  This 
authority  may  be  redelegated. 


PART  26— VESSEL  eRIDGE-TO- 
BRIDGE  RADIOTELEPHONE 
REGULATIONS 


3.  The  authority  ci 
amended  to  read  as 


lAl 


Authority:  33  U.SC 
1.46.  Sections  26.04  an; 


1201-1208;  49  CFR 
26.09  also  issued 


Table  26.03(0-— >  'essel  Traffic  Services  (VTS)  Call  Signs,  Designated  Frequencies,  and  Monitoring  Areas 


Vessel  traffic 

services  ^  Call 

Sign 


New  YofV: 
New  York 
Traffic  ^. 


Houston* 


Houston 
Traffic 


Berwick  Bay: 

Berwick 
Traffic. 
St.  Marys  River: 

Soo  Control 


San  Francisco  3 
San  Frarv 
Cisco  Off- 
shore 
Vessel 
Move- 
ment Re- 
porting 
Service. 


D<  isignated  frequency  = 
{( hannel  designation) 


156. '00  MHz  (Ch.  14) 


156.>50MH2  (Ch.  11) 


156.  iOO  MHz  (Ch.  12) 


156. 
156. 

156. 

156 


ation  for  part  26  is 
ows: 


under  Sec.JllS.  Pub.  L.  101-380. 104  Stat. 
523  (33  U.S.C  §  1203  note). 

4.  In  §  26.02,  the  following  definitions 
are  added  to  read  as  follows: 

§26.02    Deflnitlons. 

•        •        *        •        * 

Vessel  Traffic  Services  (VTS)  means  a 
service  implemented  under  Part  161  of 
this  chapter  by  the  United  States  Coast 
Guard  designed  to  improve  the  safety 
and  efficiency  of  vessel  traffic  and  to 
protect  the  environment.  The  VTS  has 
the  capabihty  to  interact  with  marine 
traffic  and  respond  to  traffic  situations 
developing  in  the  VTS  area. 

Vessel  Traffic  Service  Area  or  VTS 
Area  means  the  geographical  area 
encompassing  a  specific  VTS  area  of 
service  as  described  in  Part  161  of  this 
chapter.  This  area  of  service  may  be 
subdivided  into  sectors  for  the  purpose 
of  allocating  responsibility  to  individual 
Vessel  Traffic  Centers  or  to  identify 
different  operating  requirements. 


Note:  Although  regulatory  jurisdiction  is 
limited  to  the  navigable  waters  of  the  United 
States,  certain  vessels  will  be  encouraged  or 
may  be  required,  as  a  condition  of  port  entry . 
to  report  beyond  this  area  to  facilitate  traffic 
'management  within  the  VTS  area. 

5.  In  §  26.03,  paragraph  (f)  is  added  to 
read  as  follows. 

§  26.03    Radtoteiephone  required. 


(f)  In  addition  to  the  radiotelephone 
required  by  paragraph  (b)  of  this  section, 
each  vessel  described  in  paragraph  (a)  of 
this  section  while  transiting  any  waters 
within  a  Vessel  Traffic  Service  Area, 
must  have  on  board  a  radiotelephone 
capable  of  transmitting  and  receiving  on 
the  VTS  designated  freiquency  in  Table 
26.03(f)  (VTS  Call  Signs,  Designated 
Frequencies,  and  Monitoring  Areas). 

Note:  A  single  VHF-FM  radio  capable  of 
scanning  or  sequential  monitoring  (often 
referred  to  as  "dual  watch"  capability)  will 
not  meet  the  requirements  for  two  radios. 


i50MH2  (Ch.11)  .. 
>00  MHz  (Ch.  12) 

>50  MHz  (Ch.  1 1) 

JOG  MHz  (Ch.  12) 


156.  >00  MHz  (Ch.  12) 


Monitoring  area 


The  waters  of  tfie  Lower  New  York  Bay  west  of  a  line  drawn  from  Norton  Point  to  Breezy  Point 
arxl  north  of  a  line  drawn  from  Ambrose  Entrance  Lighted  Gong  Buoy  «l  to  Ambrose  Chan- 
nel Lighted  Gong  Buoy  #9  ttience  to  West  Bank  Light  and  ttience  to  Great  Kills  Light.  Ttie 
Waters  of  the  Upper  New  York  Bay,  south  of  40''42.40'  N.  (Brooklyn  Bridge)  and  40''43.70' 
N.  (Holland  Tunnel  Ventilator  Shaft);  and  in  Newark  Bay.  north  of  40*3825'  N.  (Arthur  Kill 
Railroad  Bridge),  and  south  of  40°41.95'  N.  (Lehigh  Valley  Draw  Bridge);  and  ttie  Kilt  Van 
Kull. 

The  waters  of  Raritan  Bay  east  of  a  line  drawn  from  Great  Kills  Light  to  Point  Comfort  in  New 
Jersey  and  south  of  a  line  drawn  from  Great  Kills  Light  to  Ambrose  Charmel  Lighted  Gong 
Buoy  #9  ttience  to  Ambrose  Channel  Lighted  Gong  Buoy  #1  and  west  of  a  line  drawn  from 
Ambrose  Channel  Ligtited  Gong  Buoy  #9,  thence  to  Anibrose  Ctiannel  Lighted  Gong  Buoy 
#1  and  west  of  a  line  drawn  from  Ambrose  Cfwinnel  Lighted  Gor>g  Buoy  »l  to  the  SarxJy 
Hook  Channel  Entrance  Buoys  (Lighted  Gong  Buoys  »1  and  «2). 

Each  vessel  at  anchor  within  the  at)ove  areas. 

The  navigable  waters  north  of  29°  N.,  west  of  94'>20'  W.,  south  of  29''49'  N.,  and  east  of  95''20' 
W.: 

The  navigable  waters  north  of  a  \ine  extending  due  west  from  the  souttiem  most  end  of  Exxon 
Dock  #1  (20"'43.37'  N..  95°01.27'  W.). 

The  navigatile  waters  south  of  a  line  extending  due  west  from  the  southern  nwst  end  of  Exxon 
Dock  #1  (29°43.37'  N.,  95°01.27'  W.). 

The  navigable  waters  south  of  29'45'  N.,  west  of  91  "10'  W.,  north  of  29°37'  N.,  and  east  o1 
OloiS'W. 

The  navigable  waters  of  the  St  Marys  River  between  45°57'  N.  (De  Tour  Reef  Light)  and 
46°38.7'  N.  (lie  Parislenoe  Light),  except  the  St.  Marys  Falls  Canal  and  those  navigable  wa-  - 
ters  east  of  a  line  from  46'04.16'  N.  and  46°01.57'  N.  (La  Pointe  to  Sims  Point  in 
Potagarmissing  Bay  and  Worsley  Bay). 

The  waters  within  a  38  Nautical  mile  radius  of  Mount  Tamalpais  (37°55.8'  N.,  122°34.6'  W.)  ex- 
cluding the  San  Francisco  Offshore  Precautionary  Area. 
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TABLE  26.03(f).— VESSEL  TRAFFIC  SERVIC 


Vessel  traffic 

services  ^  Call 

Sign 


San  Fran- 
cisco 
Traffic. 
Puget  Sound* 

Seattle  Traf- 
fic*. 


Designated  frequency  2 
(channel  designation) 


156.700  MHz  (Ch.  14) 


156.700  MHz  (Ch.  14) 


Tofino  Traf- 
fics. 

Vancouver 
Traffc. 

Prince  William 
Sound' 
VakJez  Traf- 
fic. 
Louisville  ' 
Louisville 
Traffic. 


156.250  MHz  (Ch.  5A) 


156.725  MHz  (Ch.  74) 
156.550  MHz  (Ch.  11) 

156.650  MHz  (Ch.  13) 
156.650  MHz  (Ch.  13) 


NOTES: 

'  VTS  regulations  are  denoted  in  33  CFR  Part  16 
of  1983  (NAD  83). 

2  In  the  event  of  a  communication  failure  either  t 
communications  may  be  established  on  an  alternat 
monitored  in  each  VTS  area;  and  it  may  be  used  a 
Ijeyond  that  provided  by  other  means. 

3  Designated  frequency  monitoring  is  required  wil 
frequency  monitoring  is  voluntary.  l-(owever,  prosper 

*A  Cooperative  Vessel  Traffic  Service  was  estate 
center  administers  the  rules  issued  by  both  nations- 

*  Seattle  Traffic  may  direct  a  vessel  to  monitor  tfi 
on  traffic  density,  weather  conditions,  or  other  safel 
ing  area  as  defined  above.  This  does  not  require  a 

^A  portion  of  Tofino  Sector's  monitoring  area  exi 
portions  outside  of  VTS  jurisdiction,  however,  prosp 

'The  bridge-to-bridge  navigational  frequency,  15 
missions  does  not  warrant  a  designated  VTS  freou 
area. 


6.  In  §  26.04,  paragraph  (e)  is  added  to 
read  as  follows: 

§  26.04    Use  of  the  designated  frequency. 

*        *        *        •        * 

(e)  On  those  navigable  waters  of  the 
United  States  within  a  VTS  area,  the 
designated  VTS  frequency  is  the 
designated  frequency  required  to  be 
monitored  in  accordance  with  §  26.05. 

Note:  As  stated  in  47  CFR  80.148(b),  a  VHF 
watch  on  Channel  16  (156.800  MHz)  is  not 
required  on  vessels  subject  to  the  Vessel 
Bridge-to-Bridge  Radiotelephone  Act  and 
participating  in  a  Vessel  Traffic  Service 
(VTS)  system  when  the  watch  is  maintained 
on  both  the  vessel  bridge-to-bridge  frequency 
and  a  designated  VTS  frequency. 

7.  Section  26.07  is  revised  to  read  as 
follows: 


§2 

an 
re( 
un 
12 

CO] 

SA 
J 
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TABLE  26.03(f).-VESSEL  TRAFFIC  SERVICES  (VTS)  CALL  SiGNS.  DESIGNATED  FREQUENCIES.  AND  MONITORING  AREAS- 

Continued 


Vessel  traffic 

services '  Call 

Sign 


San  Fran- 
cisco 
Traffic. 
Puget  Sound* 

Seattle  Traf- 
fics. 


Designated  frequency  ^ 
(channel  designation) 


Tofino  Traf- 
fics. 

Vancouver 
Traffic. 

Prince  Williann 
Sound ^ 
Valdez  Traf- 
fic. 
Louisville  ' 
Louisville 
Traffic. 


156.700  MHz  (Ch.  14) 

156.700  MHz  (Ch.  14) 
156.250  MHz  (Ch.  5A) 


156.725  MHz  (Ch.  74) 
156.550  MHz  (Ch.  11) 

156.650  MHz  (Ch.  13) 
156.650  MHz  (Ch.  13) 


Monitoring  area 


^L-T!!^  f  r!  f^"  Francisco  Offshore  Precautionary  Area  eastward  to  San  Francsco  Bay 
including  its  tnbutaries  extending  to  the  oorts  of  Stockton.  Sacramento  and  Redwood  City. 

Tf>eravigable  waters  of  Puget  Sound.  Hood  Canal  and  adjacent  waters  south  of  a  line  con- 

2!^?i^^r^*^  ^°"^  ^"^  "^9°°"  f*^"* '"  Admiralty  Inlet  and  south  of  a  line  drawn  due 
east  from  the  southernmost  bp  of  Possession  Point  on  Whidl)ey  Island  to  the  shoreline 

The  navigat)^e  waters  of  the  Strait  of  Juan  de  Fuca  east  of  12404O'  W.  excluding  the  waters  in 
^rZVr^^f'J^  ^*^'"  °'  Juan  de  Foca  north  and  east  of  Race  Rocks-  ^  ^^!^e 
waters  of  the  Strart  of  Georgia  east  of  122»52'  W.;  the  San  Juan  Island  Archipelago.  R(Lrio 
Strait.  BeHmgham  Bay;  Admiralty  Inlet  north  of  a  line  connecbng  MarrowstonTpt^  ar^La 
^iL  ^'^  ^  o^*®"^  ®^^'  °'  \NhKibey  Island  North  of  a  line  drawn  due  east  from  the 
southernmost  tip  of  Possession  Point  on  WhKtoey  Island  to  the  shoreline 

The  waters  west  of  124°40'  W.  within  50  nautical  miles  of  the  coast  of  Vancouver  Island  includ- 
ing the  waters  north  of  48""  N.,  and  east  of  127°  W 

'^^onfr.^lf^^'^f  f"^  °L*t  ^^^^  °'  ^^^'"^  *««*  °'  ^22''52'  W..  the  navigable  waters  of  the 
central  Strait  of  Juan  de  Fuca  north  and  east  of  Race  Rocks,  including  the  Gulf  Island  Archi- 
pelago. Boundary  Pass  and  Haro  Strait. 

^^A^^!^^^  "^f^'f.  *°^^  °'  ^^"°^'  ^-  ®^*  °'  ^"^"20'  W-  north  of  60"  N..  and  west  of 
146°30  W.;  and,  all  navigable  waters  in  Port  VaWez. 

The  navigable  waters  of  the  Ohio  River  between  McAlpine  Locks  (Mile  606)  and  Twelve  Mile 
atSS  *^"  '"^  McAlpine  upper  pool  gauge  is  at  approximately  13.0  feet  or 


NOTES:  -  ■  '  '  ■ 

onVSlX^^r  "'"  "^'^  *"  ^'  ^'"  ''"''-'''•  ""  ^^'P''^  coordinates  (latitude  and  longitude)  are  expressed  in  North  American  Datum 


6.  In  §  26.04.  paragraph  (e)  is  added  to 
read  as  follows: 

§  26.04    Use  of  the  designated  frequency. 

*        »        *        •        * 

(e)  On  those  navigable  waters  of  the 
United  States  within  a  VTS  area,  the 
designated  VTS  frequency  is  the 
designated  frequency  required  to  be 
monitored  in  accordance  with  §  26.05. 

Note:  As  stated  in  47  CFR  80.148(b),  a  VHF 
watch  on  Channel  16  (156.800  MHz)  is  not 
required  on  vessels  subject  to  the  Vessel 
Bridge-to-Bridge  Radiotelephone  Act  and 
participating  in  a  Vessel  Traffic  Service 
(VTS)  system  when  the  watch  is  maintained 
on  both  the  vessel  bridge-to-bridge  frequency 
and  a  designated  VTS  frequency. 

7.  Section  26.07  is  revised  to  read  as 
follows: 


§26.07    Communications. 

No  person  may  use  the  services  of. 
and  no  person  may  serve  as  a  person 
required  to  maintain  a  listening  watch 
under  section  5  of  the  Act.  33  U.S.C. 
1204.  unless  the  person  can 
communicate  in  the  English  language. 

PART  160— PORTS  AND  WATERWAYS 
SAFETY:  GENERAL 

8.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46. 

9.  Section  160.3  is  revised  to  read  as 
follows: 

§160.3    Definitions. 

For  the  purposes  of  this  subchapter: 
Bulk  means  material  in  any  quantity 
that  is  shipped,  stored,  or  handled 


without  the  benefit  of  package,  label, 
mark  or  count  and  carried  in  integral  or 
fixed  independent  tanks. 

Captain  of  the  Port  means  the  Coast 
Guard  officer  designated  by  the 
Commandant  to  command  a  Captain  of 
the  Port  Zone  as  described  in  part  3  of 
this  chapter. 

Commandant  means  the  Commandant 
of  the  United  States  Coast  Guard. 

Commanding  Officer,  Vessel  Traffic 
Services  means  the  Coast  Guard  officer 
designated  by  the  Commandant  to 
command  a  Vessel  Traffic  Service  (VTS) 
as  described  in  part  161  of  this  chapter. 

Deviation  means  any  departure  from 
any  rule  in  this  subchapter. 

District  Commander  means  the  Ckjast 
Guard  officer  designated  by  the 
Commandant  to  command  a  Coast 
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Guard  District  as  described  in  part  3  of 
this  chapter. 

ETA  means  eslimated  time  of  arrival. 

Length  of  Tow  means,  when  towing 
with  a  hawser,  tl  e  length  in  feet  from 
the  stem  of  the  ti  >wing  vessel  to  the 
stem  of  the  last  \  essel  in  tow.  When 
pushing  ahead  oi '  towing  alongside, 
length  of  tow  me  ans  the  tandem  length 
in  feet  of  the  ve&  lels  in  tow  excluding 
the  length  of  the  |to wing  vessel. 

Person  means  kn  individual,  firm, 
corporation,  asscciation.  partnership,  or 
governmental  en  [ity. 

State  means  es  ch  of  the  several  States 
of  the  United  Sta  tes,  the  District  of 
Columbia,  the  C<  immonwealth  of  Puerto 
Rico,  Guam,  Am  irican  Samoa,  the 
United  States  Vii  gin  Islands,  the  Trust 
Territories  of  the  Pacific  Islands,  the 
Commonwealth  '  )f  the  Northern 
Marianas  Islands ,  and  any  other 
commonwealth,  territory,  or  possession 
of  the  United  Sts  tes. 

Tanker  means  a  self-propelled  tank 
vessel  constructj  d  or  adapted  primarily 
to  carry  oil  or  ha  tardous  materials  in 
bulk  in  the  cargc  spaces. 

Tank  Vessel  m  eans  a  vessel  that  is 
constructed  or  a(  lapted  to  carry,  or  that 
carries,  oil  or  ha;;ardous  material  in  bulk 
as  cargo  or  cargo  residue. 

Vehicle  means  every  type  of 
conveyance  caps  ble  of  being  used  as  a 
means  of  transpK  rtation  on  land. 

Vessel  means  (  very  description  of 
watercraft  or  oth  n  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transpc  rtation  on  water. 

Vessel  Traffic  Services  (VTS)  means  a 
service  impleme  ited  under  Part  161  of 
this  chapter  by  ti  le  United  States  Coast 
Guard  designed  o  improve  the  safety 
and  efficiency  ol  vessel  traffic  and  to 
protect  the  envii  inment.  The  VTS  has 
the  capability  to  interact  with  marine 
traffic  and  respo  id  to  traffic  situations 
developing  in  th  j  VTS  area. 

Vessel  Traffic  Service  Area  or  VTS 
Area  means  the  |  ^ographical  area 
encompassing  a  specific  VTS  area  of 
service  as  descri  )ed  in  Part  161  of  this 
chapter.  This  an  a  of  service  may  be 
subdivided  into  lectors  for  the  purpose 
of  allocating  resjonsibihty  to  individual 
Vessel  Traffic  Ce  nters  or  to  identify 
different  operatii  ig  requirements. 


vi  ;abl< 
vesj  els 


Note:  Although 
limited  to  the  na 
States,  certain 
may  be  required, 
to  report  beyond 
management  witht 


I  egulatory  jurisdiction  is 
le  waters  of  the  United 
will  be  encouraged  or 
a  condition  of  port  entry, 
area  to  bcihtate  traffic 
the  VTS  area. 


ai 
tlis 


VTS  Special  A  rea  means  a  waterway 
within  a  VTS  arc  a  in  which  special 
operating  requirtments  apply. 

10.  In  §  160.5.  ^paragraph  (d)  is  added 
to  read  as  follow ;: 


$1605    Delegations. 

***** 

(d)  Subject  to  the  supervision  of  the 
cognizant  Captain  of  the  Port  and 
District  Commander,  Commanding 
Officers,  Vessel  Traffic  Services  are 
delegated  authority  under  33  CFR  1.01- 
30  to  discharge  the  duties  of  the  Captain 
of  the  Port  th^  involve  directing  the 
operation,  movement,  and  anchorage  of 
vessels  within  a  Vessel  Traffic  Service 
area  including  management  of  vessel 
traffic  within  anchorages,  regulated 
navigation  areas  and  safety  zones,  and 
to  enforce  Vessel  Traffic  Service  and 
ports  and  waterways  safety  regulations. 
This  authority  may  be  exercised  by 
Vessel  Traffic  Center  personnel.  The 
Vessel  Traffic  Center  may,  vvithin  the 
Vessel  Traffic  Service  area,  provide 
information,  make  recommendations, 
or,  to  a  vessel  required  under  Part  161 
of  this  chapter  to  participate  in  a  Vessel 
Traffic  Service,  issue  an  order, 
including  an  order  to  operate  or  anchor 
as  directed;  require  the  vessel  to  comply 
with  orders  issued;  specify  times  of 
entry,  movement  or  departure;  restrict 
operations  as  necessary  for  safe 
operation  under  the  circumstances;  or 
take  other  action  necessary  for  control  of 
the  vessel  and  the  safety  of  the  port  or 
of  the  marine  environment. 

PART  161— [AMENDEDl 

11.  Section  161.402  is  redesignated  as 
§  165.810  and  the  heading  is  revised  to 
read  as  follows: 

§  165.310    Mississippi  River,  LA-regutated 
navigation  area. 

12.  Part  161  is  revised  to  read  as 
follows: 

PART  161— VESSEL  TRAFFIC 
MANAGEMENT 

Sut)part  A — Vessel  Traffic  Services 
General  Rules 

Spc. 

161.1 

161.2 

161.3 

161.4 

161.5 


Purpose  and  Intent. 

Oerinitions. 

Applicability. 

Requirement  to  carry  the  rules. 

Deviations  from  the  rules. 


Services,  VTS  Measures,  and  Opterating 
Requirements 

161.10  Services. 

161.11  VTS  measures. 

161.12  Vessel  operating  requirements. 

161.13  VTS  Sf)€cial  Area  ofwrating 
requirements. 

Sut>part  B — Vessel  Movement  Reporting 
System  (VMRS) 

161.15  Purpose  and  intent 

161.16  Applicability. 

161.17  Definitions. 

161.18  Reporting  requirements. 

161.19  Sailing  Plan  (SP). 


161.20  Position  Report  (PR). 

161.21  Sailing  Plan  Deviation  Report  (DR). 

161.22  Final  Report  (FR). 

161.23  Reporting  Exemptions. 

Sutipart  C — Vesset  Traffic  Service  Areas, 
Cooperative  Vessel  Traffic  Service  Area, 
Vessel  Traffic  Service  Special  Areas,  and 
Reporting  Points 

161.25  Vessel  Traffic  Service  New  York. 
161.30  Vessel  Traffic  Service  Louisvill«. 
161.35    Vessel  Trafik  Service  Houston/ 

Galveston. 
161.40    Vessel  Traffic  Service  Berwick  Bay 
161.45    Vessel  Traffic  Savice  St  Marys 

River. 
161.50    Vessel  Traffic  Service  San  Francisco 
161.55    Vessel  Traffic  Service  Puget  Sound 

and  the  Cooperative  Vessel  Traffic 

Service  for  the  Juan  de  Fuca  Region. 
161.60    Vessel  Traffic  Service  Prince 

William  Sound. 
Authority:  33  U.S.C.  1231;  33  U.S.C.  1223; 
49  CFR  1.46. 

Subpart  A— Vessel  Traffic  Services 
General  Rules 

§161.1    Purpose  andlntenL 

(a)  The  purpose  of  this  part  is  to 
promulgate  regulations  implementing 
and  enforcing  certain  sections  of  the 
Ports  and  Waterways  Safety  Act  (PWSA) 
setting  up  a  national  system  of  Vessel 
Traffic  Services  that  will  enhance 
navigation,  vessel  safety,  and  marine 
environmental  protection,  and  promote 
safe  vessel  movement  by  reducing  the 
potential  for  collisions,  rammings,  and 
groundings,  and  the  loss  of  lives  and 
property  associated  with  these  incidents 
within  VTS  areas  established  hereunder. 

(b)  Vessel  Traffic  Services  provide  the 
mariner  with  information  related  to  the 
safe  navigation  of  a  waterway.  This 
information,  coupled  with  the  mariner's 
compliance  with  the  provisions  set  forth 
in  this  part,  enhances  the  safe  routing  of 
vessels  through  congested  waterways  or 
waterways  of  particular  hazard.  Under 
certain  circumstances,  a  VTS  may  issue 
directions  to  control  the  movement  of 
vessels  in  order  to  minimize  the  risk  of 
collision  between  vessels,  or  damage  to 
property  or_the  environment. 

(c)  The  owner,  operator,  charterer, 
master,  or  person  directing  the 
movement  of  a  vessel  remains  at  all 
times  responsible  for  the  manner  in 
which  the  vessel  is  operated  and 
maneuvered,  and  is  responsible  for  the 
safe  navigation  of  the  vessel  under  all 
circumstances.  Compliance  with  these 
rules  or  with  a  direction  of  the  VTS  is 
at  all  times  contingent  upon  the 
exigencies  of  safe  navigation. 

(a)  Nothing  in  this  part  is  intended  to 
relieve  any  vessel,  owner,  operator, 
charterer,  master,  or  person  directing 
the  movement  of  a  vessel  fitjm  the 
consequences  of  any  neglect  to  comply 


with  this  part  or  any  other  applicable 
law  or  regulation  (e.g.,  the  International 
Regulations  for  Prevention  of  Collisions 
at  Sea.  1972  (72  COLREGS)  or  the 
Inland  Navigation  Rules)  or  of  the 
neglect  of  any  precaution  which  may  be 
required  by  the  ordinary  practice  of 
seamen,  or  by  the  special  circumstances  -- 
of  the  case. 

§161.2    Definitions. 
For  the  purposes  of  this  part: 
Cooperative  Vessel  Traffic  Services 
(CVTS)  means  the  system  of  vessel 
traffic  management  established  and 
jointly  operated  by  the  United  States 
and  Canada  within  adjoining  waters.  In 
addition,  CVTS  facilitates  traffic 
movement  and  anchorages,  avoids 
jurisdictional  disputes,  and  renders 
assistance  in  emergencies  in  adjoining 
United  States  and  Canadian  waters. 

Hazardous  Vessel  Operating 
Condition  means  any  condition  related 
to  a  vessel's  abihty  to  safely  navigate  or 
maneuver,  and  includes,  but  is  not 
limited  to: 

(1)  The  absence  or  malfunction  of 
vessel  operating  equipment,  such  as 
propulsion  machinery,  steering  gear, 
radar  system,  gyrocompass,  depth 
sounding  device,  automatic  radar 
plotting  aid  (ARPA),  radiotelephone, 
automated  dependent  surveillance 
equipment,  navigational  lighting,  sound 
signaling  devices  or  similar  equipment. 

(2)  Any  condition  on  board  the  vessel 
likely  to  impair  navigation,  such  as  lack 
of  current  nautical  charts  and 
publications,  personnel  shortage,  or 
similar  condition. 

(3)  Vessel  characteristics  that  affect  or 
restrict  maneuverability,  such  as  cargo 
arrangement,  trim,  loaded  condition, 
underkeel  clearance,  speed,  or  similar 
characteristics. 

Precautionary  Area  means  a  routing 
measure  comprising  an  area  within 
defined  limits  where  vessels  must 
navigate  with  particular  caution  and 

within  which  the  direction  of  traffic  ( 

may  be  recommended.  i 

Towing  Vessel  means  any  commercial  i 

vessel  engaged  in  towing  another  vessel  : 

asterti,  alongside,  or  by  pushing  ahead.  I 

Vessel  Movement  Reporting  System  > 

(VMRS)  is  a  system  used  to  manage  and  j 

track  vessel  movements  within  a  VTS  1 

area.  This  is  accomplished  by  a  vessel  i 

providing  information  under  estabhshed  ( 

proceduresasset  forth  in  this  part,  or  i 
as  directed  by  the  VTS. 

Vessel  Movement  Reporting  System  ^ 
(VMRS)  User  means  a  vessel,  or  an 

owner,  operator,  charterer,  master,  or  a 

person  directing  the  movement  of  a  a 

vessel,  that  is  required  to  participate  in  a 

a  VMRS  within  a  VTS  area.  VMRS  I 

participation  is  required  for:  e 
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with  this  part  or  any  other  applicable 
law  or  regulation  (e.g..  the  International 
Regulations  for  Prevention  of  Collisions 
at  Sea.  1972  (72  COLREGS)  or  the 
Inland  Navigation  Rules)  or  of  the 
neglect  of  any  precaution  which  may  be 
required  by  the  ordinary  practice  of 
seamen,  or  by  the  special  circumstances 
of  the  case. 

§161.2    Definitions. 

For  the  purposes  of  this  part: 
Cooperative  Vessel  Traffic  Services 
(CVTS)  means  the  system  of  vessel 
traffic  management  established  and 
jointly  operated  by  the  United  States 
and  Canada  within  adjoining  waters.  In 
addition,  CVTS  facilitates  traffic 
movement  and  anchorages,  avoids 
jurisdictional  disputes,  and  renders 
assistance  in  emergencies  in  adjoining 
United  States  and  Canadian  waters. 

Hazardous  Vessel  Operating 
Condition  means  any  condition  related 
to  a  vessel's  abiUty  to  safely  navigate  or 
maneuver,  and  includes,  but  is  not 
limited  to: 

(1)  The  absence  or  malfunction  of 
vessel  operating  equipment,  such  as 
propulsion  machinery,  steering  gear, 
radar  system,  gyrocompass,  depth 
sounding  device,  automatic  radar 
plotting  aid  (ARPA),  radiotelephone, 
automated  dependent  surveillance 
equipment,  navigational  lighting,  sound 
signaling  devices  or  similar  equipment. 

(2)  Any  condition  on  board  the  vessel 
Ukely  to  impair  navigation,  such  as  lack 
of  current  nautical  charts  and 
publications,  persoimel  shortage,  or 
similar  condition. 

(3)  Vessel  characteristics  that  affect  or 
restrict  maneuverability,  such  as  cargo 
arrangement,  trim,  loaded  condition, 
underkeel  clearance,  speed,  or  similar 
characteristics. 

Precautionary  Area  means  a  routing 
measure  comprising  an  area  within 
defined  limits  where  vessels  must 
navigate  with  particular  caution  and 
within  which  the  direction  of  traffic 
may  be  recommended. 

Towing  Vessel  means  any  commercial 
vessel  engaged  in  towing  another  vessel 
astern,  alongside,  or  by  pushing  ahead. 

Vessel  Movement  Reporting  System 
(VMRS)  is  a  system  used  to  manage  and 
track  vessel  movements  within  a  VTS 
area.  This  is  accomplished  by  a  vessel 
providing  information  under  estabUshed 
procedures  asset  forth  in  this  part,  or 
as  directed  by  the  VTS. 

Vessel  Movement  Reporting  System 
(VMRS)  User  means  a  vessel,  or  an 
owner,  operator,  charterer,  master,  or 
person  directing  the  movement  of  a 
vessel,  that  is  required  to  participate  in 
a  VMRS  within  a  VTS  area.  VMRS 
participation  is  required  for: 


(1)  Every  power-driven  vessel  of  40 
meters  (approximately  131  feet)  or  more 
in  length,  while  navigating; 

(2)  Every  towing  vessel  of  8  meters 
(approximately  26  feet)  or  more  in 
length,  while  navigating;  or 

(3)  Every  vessel  certificated  to  carry 
''^Oormore  passengers  for  hire,  when 

engaged  in  trade. 

Vessel  Traffic  Center  (VTC)  means  the 
shore-based  facility  that  operates  the 
vessel  traffic  service  for  the  Vessel 
Traffic  Service  area  or  sector  within 
such  an  area. 

Vessel  Traffic  Senices  (VTS)  means  a 
service  implemented  by  the  United 
States  Coast  Guard  designed  to  improve 
the  safety  and  efficiency  of  vessel  traffic 
and  to  protect  the  environment.  The 
VTS  has  the  capability  to  interact  with 
marine  traffic  and  respond  to  traffic 
situations  developing  in  the  VTS  area. 

Vessel  Traffic  Service  Area  or  VTS 
Area  means  the  geographical  area 
encompassing  a  specific  VTS  area  of       < 
service.  This  area  of  service  may  be 
subdivided  into  sectors  for  the  purpose 
of  allocating  responsibiUty  to  individual 
Vessel  Traffic  Centers  or  to  identify 
different  operating  requirements. 

Note:  Although  regulatory  jurisdiction  is 
limited  to  the  navigable  waters  of  the  United 
States,  certain  vessels  will  be  encouraged  or 
may  be  required,  as  a  condition  of  port  entry, 
to  report  beyond  this  area  to  facilitate  traffic 
management  within  the  VTS  area. 

VTS  Special  Area  means  a  waterway 
within  a  VTS  area  in  which  special 
operating  requirements  apply. 

VTS  User  means  a  vessel,  or  an 
owner,  operator,  charterer,  master,  or 
person  directing  the  movement  of  a 
vessel,  that  is: 

(a)  Subject  to  the  Vessel  Bridge-to- 
Bridge  Radiotelephone  Act;  or 

(b)  Required  to  participate  in  a  VMRS 
within  a  VTS  area  (VMRS  User). 

VTS  User's  Manual  means  the  manual 
established  and  distributed  by  the  VTS 
to  provide  the  mariner  with  a 
description  of  the  services  offered  and 
rules  in  force  for  that  VTS.  Additionally, 
the  manual  may  include  chartlets 
showing  the  area  and  sector  boimdaries, 
general  navigational  information  about 
the  area,  and  procedures,  radio 
fi^quencies,  reporting  provisions  and 
other  information  which  may  assist  the 
mariner  while  in  the  VTS  area. 


§161.3    ApplicabUity. 

The  provisions  of  this  subpart  shall 
apply  to  each  VTS  User  and  may  also 
apply  to  any  vessel  while  underway  or 
at  anchor  on  the  navigable  waters  of  the 
United  States  v«thin  a  VTS  area,  to  the 
extent  the  VTS  considers  necessary. 


§  1 61 .4    Requirenf>ent  to  carry  the  rules. 
Each  VTS  User  shall  carry  on  board 
and  maintain  for  ready  reference  a  copy 
of  these  rules. 

Note:  These  rules  are  contained  in  the 
applicable  U.S.  Coast  Pilot,  the  VTS  User's 
Manual  which  may  be  obtained  by  contacting 
the  appropriate  VTS,  and  periodically 
published  in  the  Local  Notice  to  Mariners. 
The  VTS  User's  Manual  and  the  World  VTS 
Guide,  an  International  Maritime 
Organization  (IMO)  recognized  publication, 
contain  additional  information  which  may 
assist  the  prudent  mariner  while  in  the 
appropriate  VTS  area. 

§161.5    Deviations  from  the  rules. 

(a)  Requests  to  deviate  from  any 
provision  in  this  part,  either  for  an 
extended  period  of  time  or  if  anticipated 
before  the  start  of  a  transit,  must  be 
submitted  in  writing  to  the  appropriate 
District  Commander.  Upon  receipt  of 
the  written  request,  the  District 
Commander  may  authorize  a  deviation 
if  it  is  determined  that  such  a  deviation 
provides  a  level  of  safety  equivalent  to 
that  provided  by  the  required  measure 
or  is  a  maneuver  considered  necessary 
for  safe  navigation  under  the 
circumstances.  An  application  for  an 
authorized  deviatiop  must  state  the 
need  and  fully  describe  the  proposed 
alternative  to  the  required  measure. 

(b)  Requests  to  deviate  from  any 
provision  in  this  part  due  to 
circumstances  that  develop  during  a 
transit  or  immediately  proceeding  a 
transit,  may  be  made  verbally  to  the 
appropriate  VTS  Commanding  Officer. 
Requests  to  deviate  shall  be  made  as  far 
in  advance  as  practicable.  Upon  receipt 
ofthe  request,  the  VTS  Commanding 
Officer  may  authorize  a  deviation  if  it  is 
determined  that,  based  on  vessel 
handling  characteristics,  traffic  density, 
radar  contacts,  environmental 
conditions  and  other  relevant 
information,  such  a  deviation  provides 
a  level  of  safety  equivalent  to  that 
provided  by  the  required  measure  or  i« 
a  maneuver  considered  necessary  for 
safe  navigation  under  the 
circumstances. 

Services.  VTS  Measures,  and  Operating 
Requirements 

§161.10    Services. 

To  enhance  navigation  and  vessel 
safety,  and  to  protect  the  marine 
environment,  a  VTS  may  issue 
advisories,  or  respond  to  vessel  requests 
for  information,  on  reported  conditions 
within  the  VTS  area,  such  as: 

(a)  Hazardous  conditions  or 
circumstances; 

(b)  Vessel  congestion; 

(c)  Traffic  density; 

(d)  Environmental  conditions; 
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(e)  Aids  to  naviga  ion  status; 

(f)  Anticipated  vefsel  encounters; 

(g)  Another  vessel's  name,  type, 
position,  hazardous jvessel  operating 
conditions,  if  appliqable,  and  intended 
navigation  movemetits,  as  reported; 

(h)  Temporary  melasures  in  effect; 

(i)  A  description  df  local  harbor 
operations  and  conditions,  such  as  ferry 
routes,  dredging,  and  so  forth; 

(j)  Anchorage  availability;  or 

(k)  Other  informal  ion  or  special 
circumstances. 


§161.11    VTSmeasu^ 

(a)  A  VTS  may 
directions  to  enhanije 
vessel  safety  and  to 
environment,  such 
to: 

(1)  Designating  temporary  reporting 
points  and  procedures; 


!  measures  or 
navigation  and 
jrotect  the  marine 
i  s,  but  not  limited 


Table  16 1.1 2(b)- Vessel  Traffic  Services  (VTS)  Call  Signs,  Designated  FREOUENaES.  and  Monitoring  Areas 


Vessel  traffic  services 
sign 


New  York: 

New  Yofk  Traffic  * 


Houston  ' 

Houston  Traffic 


Berwick  Bay: 

Berwick  Traffic 

St.  Marys  River 
Soo  Control 


San  Francisco:  * 

San  Francisco  Offfehore 
Vessel  Mov<  ment 
Reportrng  ServKe 

San  Francisco  Tra  ffic 


Puget  Soond:  ^ 
Seattle  Traffic* 


(2)  Imposing  vessel  operating 
requirements;  or 

(3)  Establishing  vessel  trafRc  routing 
schemes. 

(b)  During  conditions  of  vessel 
congestion,  restricted  visibility,  adverse 
weather,  or  other  hazardous 
circumstances,  a  VTS  may  control, 
supervise,  or  otherwise  manage  traffic, 
by  specifying  times  of  entry,  movement, 
or  departure  to.  from,  or  within  a  VTS 
area. 

§  1S1.12    Vessel  operating  requirements. 

(a)  Subject  to  the  exigencies  of  safe 
navigation,  a  VTS  User  shall  comply 
with  all  measures  established  or 
directions  issued  by  a  VTS. 

(1)  If,  in  a  specific  circumstance,  a 
VTS  User  is  unable  to  safely  comply 
with  a  measure  or  direction  issued  by 
the  VTS,  the  VTS  User  may  deviate  only 
to  the  extent  necessary  to  avoid 


endangering  persons,  property  or  the 
environment.  The  deviation  shall  be 
reported  to  the  VTS  as  soon  as  is 
practicable. 

(b)  When  not  exchanging 
communications,  a  VTS  User  must 
maintain  a  listening  watch  as  required 
by  §  26.04(e)  of  this  chapter  on  the  VTS 
frequency  designated  in  Table  161.12(b) 
(VTS  Call  Signs,  Designated 
Frequencies,  and  Monitoring  Areas).  In 
addition,  the  VTS  User  must  respond 
promptly  when  hailed  and 
communicate  in  the  English  language 

Note:  As  stated  in  47  CFR  80.148(b),  a  VI£F 
watch  on  Channel  16  (156.800  MHz)  is  not 
required  on  vessels  subject  to  the  Vessel 
Bridge-to-Bridge  Radiotelephone  Act  and 
participating  in  a  Vessel  Traffic  Service 
(VTS)  system  when  the  watch  is  maintained 
on  both  the  vessel  bridge-to-bridge  frequency 
and  a  designated  VTS  frequency. 


cal 


Designated  frequency ' 
(channel  designation) 


156.700  MH2  (Ch.  14) 


156.550  MHz  (Ch.  11) 


156.600  MHz  (Ch.  12) 

156.550  MHz  (Cti.  11) 
156.600  MHz  (Cti.  12) 

156.550  MHz  (Ch.  11) 

156.600  MHz  (Ch.  12) 

156.600  MHz  (Ch.  12) 
156.700  MHz  (Ch.  14) 

156.700  MHz  (Ch.  14) 


Monitoring  area 


The  waters  of  ttie  Lower  New  York  Bay  west  of  a  fine  drawn  from  Norton  Point  to 
Breezy  Point  and  north  of  a  8ne  drawn  from  Amtxose  Entrance  Lighted  Gong  Buoy 
#1  to  Ambrose  Channel  Lighted  Gong  Buoy  #9  thence  to  West  Bank  Ligtit  and 
therx»  to  Great  Kills  LighL  Ttie  waters  of  the  Upper  New  York  Bay,  south  of 
40°42.40'N.  (Brooklyn  Bridge)  and  40°43.70'N.  (Holland  Tunnel  Ventilator  Shaft); 
and  in  Newark  Bay,  nor*i  of  40°38.25'N.  (Arthur  MM  Railroad  Bndge),  a/Kl  south  of 
40*41.95  N.  (Lehigh  Valley  Draw  Bridge);  and  the  KUI  Van  KulL 

Ttie  waters  of  Raritan  Bay  east  cH  a  line  drawn  from  Great  Kite  Light  to  Point  Comfort 
in  New  Jersey  and  south  of  a  line  drawn  from  Great  KMis  Light  to  Amtxose  Chanr>el 
Lighted  Gong  Buoy  #9  ttierx»  to  Amtxose  Channel  Lighted  Gong  Buoy  #1  arxl  west 
of  a  Hoe  drawn  from  Amtxose  Channel  Lighted  Gong  Buoy  #9.  thence  to  Amtxose 
Ctiannel  Ligtiied  Gong  Buoy  #1  and  west  of  a  fine  drawn  from  Amtxose  Channel 
Lighted  Gong  Buoy  #1  to  the  Sandy  Hook  Channel  Entrarce  Buoys  (Lighted  Gong 
Buoys  »1  and  #2). 

Each  vessel  at  anchor  wittun  ttie  atx>ve  areas. 

The  navigable  waters  north  of  29°N.,  west  of  94'>20^.,  south  of  29"49'N.,  and  east  of 
95''20'W.: 

Ttie  navigable  waters  north  of  a  line  extending  due  west  from  tfve  souttiem  most  end 
of  Exxon  Dock  »1  (29'43.37'N.,  95'>01.27'W.). 

Ttie  navigable  waters  south  of  a  line  extending  due  west  from  ttie  souttiem  most  end 
of  Exxon  Dock  #1  (29»43.37'N.,  95''01.27'W.). 

The  navigable  waters  south  of  20''45'N.,  west  of  gnO'W.,  north  of  29*^71^.,  and  east 
ofgnS-W. 

The  navigable  waters  of  ttie  SL  Marys  River  between  45''57'N.  (De  Tour  Reef  Li^f) 
arxl  46°38.7'N.  (He  Parisienne  Light),  except  the  St  Marys  FaBs  Canal  and  those 
navigatiie  waters  east  of  a  line  from  46°04.16'N.  and  46°01.57'N.  (La  Pointe  to  Sims 
Point  in  Potagannissing  Bay  arxj  Worsley  Bay). 

The  waters  within  a  38  nautical  mile  radius  of  Mount  Tamalpais  (37''55.8'N., 
122'34.6'VV.)  excluding  the  San  Francisco  Offshore  Precautkxiary  Area. 

The  waters  of  the  San  Francisco  Offstiore  Precautionary  Area  eastward  to  San  Fran- 
cisco Bay  including  its  tributaries  extending  to  the  ports  of  Stockton,  Sacramento 
and  Redwood  City. 

The  navtgat)le  waters  of  Puget  Sound,  HoodX^nal  and  arflacent  waters  south  of  a  Rne 
connecting  Marrowstone  Point  and  Lagoon  Point  in  Admiralty  Inlet  and  south  of  a 
line  drawn  due  east  from  the  southemnrx>si  tip  of  Possesskxi  Point  on  WhkJt)ey  Is- 
land to  the  stKxeline. 


TABLE  161.12(b)— VESSEL  TRAFFIC 


Vessel  traffic  servkies  call 
sign 

Designated  freqi 
(ctiannel  design 

• 

156.250  MHz  (Ch 

Tofino  Traffic^  „ 

156.725  MHz  (Ch 
156.550  MHz  (Ch 

Vancouver  Traffic  

Prince  William  Sound:  ^ 
VaWez  Traffic 

156.650  MHz  (Ch 
156.650  MHz  (Oi 

Louisville:  ^ 

Louisville  Traffic 

Notes: 

'  In  the  event  of  a  communication  failure  eithe 
communications  may  be  established  on  an  alien 
monitored  in  each  \n"S  area;  and  it  may  be  use< 
t)eyond  ttiat  provided  t)y  other  means. 

^  Designated  frequency  monitoring  is  required 
frequency  monitoring  is  voluntary.  However,  pros 

3  A  Cooperative  Vessel  Traffic  Service  was  est 
center  administers  the  rules  issued  by  both  natioi 

*  Seattle  Traffic  may  direct  a  vessel  to  monitor 
on  traffic  density,  weather  corxJitkms,  or  ottier  sa 
ing  area  as  defined  above.  This  does  not  require 

^  A  portion  of  Tofino  Sector's  monitoring  area 
portions  outside  of  VTS  jurisdiction,  hpwever,  pro 

*The  bridge-to-txidge  navigational  frequency, 
missions  does  not  warrant  a  designated  vTS  fre 
area. 


•  (c)  As  soon  as  is  practicable,  a  VTS 
User  shall  notify  the  VTS  of  any  of  the 
following: 

(1)  A  marine  casualty  as  defined  in  46 
CFR  4.05-1; 

(2)  Involvement  in  the  ramming  of  a 
fixed  or  floating  object; 

(3)  A  pollution  incident  as  defined  in 
§151.15  of  this  chapter, 

(4)  A  defector  discrepancy  in  an  aid 
to  navigation; 

(5)  A  hazardous  condition  as  defined 
in  §  160.203  of  this  chapter, 

(6)  Improper  operation  of  vessel 
equipment  required  by  Part  164  of  this 
chapter;  '  -       .  . 

(7)  A  situation  involving  hazardous 
materials  for  which  a  report  is  required 
by  49  CFR  176.48;  and  j 

(8)  A  hazardous  vessel  operating 
condition  as  defined  in  §  161.2. 

§161.13    VTS  Special  Area  Operating 
Requirements. 

The  following  operating  requirements 
apply  within  a  VTS  Special  Area: 

(a)  A  VTS  User  shall,  if  tovring  astern, 
do  so  with  as  short  a  hawser  as  safety 
and  good  seamanship  permits. 
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Table  161.12(b)— Vessel  Traffic  Services  (VTS)  Call  Signs.  Designated  Freouenoes.  and  Monitoring 

Areas— Continued 


Vessel  traffic  services  call 
sign 


Toftno  Traffic  s  

Varxxjuver  Traffic  . 

Prir>ce  William  Sound:  ^ 
VaWez  Traffic 

Louisville:  ^ 

Louisville  Traffic  .... 


Designated  frequency ' 
(chair>el  designation) 


156.250  MHz  (Ch.  5A) 


156.725  MHz  (Ch.  74) 
156.550  MHz  (Ch.  11) 

156.650  MHz  (Ch.  13) 
156.650  MHz  (Ch.  13) 


Monitoring  area 


The  navigable  wafers  of  the  Strait  of  Juan  de  Fuca  east  of  124"'40^.  exdwSng  the 
waiers  in  the  centraJ  portion  of  the  Strait  of  Juan  de  Fuca  north  and  east  of  Race 
Rocks;  the  navigabte  waters  of  the  Strait  of  Georgia  east  of  122"52^.;  the  San 
Juan  Island  Archipelago,  Rosario  Strait,  Bellingham  Bay;  Admiralty  Inlet  north  of  a 
line  connecting  Marrowstone  Point  and  Lagoon  Point  and  all  waters  east  of  Whidt>ey 
Island  north  of  a  line  drawn  due  east  from  the  southernmost  ftp  of  Possession  Pomf 
on  Whidt)ey  Island  to  the  shoreline. 

The  waters  west  of  124'>40-W.  within  50  nautical  miles  of  the  coast  of  Vancouver  Is- 
land including  the  waters  north  of  48°N.,  and  east  of  127°W. 

The  navigable  waters  of  the  Strait  of  Georgia  west  of  122''52'W..  the  navigable  waters 
of  the  central  Strait  of  Juan  de  Fuca  north  and  east  of  Race  Rocks,  including  the 
Gulf  Island  Archipelago,  Boundaiy  Pass  and  Haro  StraiL 

The  navigable  waters  south  of  61*051^..  east  of  147°20'W..  nortti  of  60^.,  and  west 
of  146°30'W.;  and,  all  navigabte  waters  in  Port  VaWez. 

The  navigabte  waters  of  the  Ohk)  River  between  McAJpine  Looks  (Mite  606)  and 
Twelve  Mile  Island  (Mite  593),  only  when  the  McAlpine  upper  pool  gauge  is  at  ap- 
proximately 13.0  feet  or  above. 


Notes: 


.«l!2,*^!r"'  °'  ^  ^k2r"^^li°^  '^''"'®  ®'^'  ^^  ^  ^^^^^  ^^^^^  ^®"'«f  O'  ^  ^'essel  or  radw  congestion  on  a  designated  VTS  frequencv 
S2S2IfJl°i^r?);-^  estabt«hed  on  an  alternate  VTS  frequency.  The  brkJge-to^Jridge  navigalwnal  fr'iquency.  156.65^  MHz  (Owr^^^ 
S^lSaT^^by  ofl^r^i^Sans"^^  be  used  as  an  alternate  frequency,  however,  only  to  me  extent  mat  doing  so  provides  al^f  l?fe? 

^Designated  frequency  monitoring  is  required  within  U.S.  navigabte  waters.  In  areas  which  are  outside  the  U  S  navtqabte  waters  desionated 
fr«,uency  monrtonng  s  yoh;ntary^Howevef ,  prospective  VTS  Users  are  encouraged  to  rrKxvtof  the  designated  fr^uency  aesignated 

3A  Cooperative  Vessel  Traffic  Serv»ce  was  established  by  the  United  States  and  Canada  within  adio^inq  waters  The  aooroDriate  veq<!Pl  traffir 
center  admm^rs  the  rules  issued  by  both  nations;  however,  rt  will  enforce  only  its  own  set  of  oites  ^.thif^ts  furiSictiS,  ^^ 

B^S^^^^  ^'^  may  direct  a  vessel  to  monitor  the  other  primary  VTS  frequency  156.250  MHz  or  156.700  MHz  (Channel  5A  or  14)  deoendina 
°J^l^^f^ZLT.1^^  ^k"^'!^'-  °'°^.^^^^  <3'=lp^s.  rather  than  stnctty  adhering  to  the  designated  frequeJ^rreJuired  for  eac^K^ 
mo  area  as  defined  above.  This  does  not  require  a  vessel  to  monitor  both  primary  frequencies  ^        y   ^  ^a^  <  xj,  um 

rv^rt^nJ^*^'^i^I?v/'?'c^®*^^^"^°^  ^^^  ®'"®'^  ^^"^  ^  ^'"^  ^^'^^  ^^^a.  Designated  frequency  monitoring  is  voluntary  in  these 
,  ^^-^J^  ^^^J'l^J^  junsdrction.  however,  prospective  VtS  Users  are  encouraged  to  monrtw  the  designated  frequency 
mi«^^!^^''^^l^'?^'°^'/'^'\'^?^^  ^^®-®^  ^^^  (Channel  13).  is  used  in  these  VTSs  because  the  tevel  bf  radiotetephone  trans- 
missons  does  not  warrant  a  designated  Vts  frequency.  The  l«tening  watch  required  by  §26.05  oJ  this  chapter  is  not  limited  to  themTnilw^ 


•   (c)  As  soon  as  is  practicable,  a  VTS 
User  shall  notify  the  VTS  of  any  of  the 
following: 

(1)  A  marine  casualty  as  defined  in  46 
CFR  4.05-1; 

(2)  Involvement  in  the  ramming  of  a 
fixed  or  floating  object; 

(3)  A  pollution  incident  aS  defined  in 
§151.15  of  this  chapter, 

(4)  A  defect  jpr  diM:repancy  in  an  aid 
to  navigation; 

(5)  A  hazardous  condition  as  defined 
in  §  160.203  of  this  chapter, 

(6)  Improper  operation  of  vessel 
equipment  required  by  Part  164  of  this 
chapter;  '  -       .  . 

(7)  A  situation  involving  hazardous 
materials  for  which  a  report  is  required 
by  49  CFR  176.48;  and 

(8)  A  hazardous  vessel  operating 
condition  as  defined  in  §  161.2. 

§  161.13    VTS  Special  Area  Operating 
Requirements. 

The  following  operating  requirements 
apply  within  a  VTS  Special  Area: 

(a)  A  VTS  User  shall,  if  towing  astern, 
do  so  with  as  short  a  hawser  as  safety 
and  good  seamanship  permits. 


(b)  A  VMRS  User  shall:  (1)  Not  enter 
or  get  underway  in  the  area  without 
prior  approval  of  the  VTS; 

(2)  Not  enter  a  VTS  Special  Area  if  a 
hazardous  vessel  operating  condition  or 
circumstance  exists; 

(3)  Not  meet,  cross,  or  overtake  any 
other  VMRS  User  in  the  area  without 
prior  approval  of  the  VTS;  and 

(4)  Before  meeting,  crossing,  or 
overtaking  any  other  VMRS  User  in  the 
area,  communicate  on  the  designated 
vessel  bridge-to-bridge  radiotelephone 
frequency,  intended  navigation 
movements,  and  any  other  information 
necessary  in  order  to  make  safe  passing 
arrangements.  This  requirement  does 
not  relieve  a  vessel  of  any  duty 
prescribed  by  the  International 
Regulations  for  Prevention  of  Collisions 
at  Sea,  1972  (72  COLREGS)  or  the 
Inland  Navigation  Rules. 

Subpdrt  B— Vessel  IMovement 
Reporting  System 

§161.15    Purpose  and  Intent 

(a)  A  Vessel  Movement  Reporting 
System  (VMRS)  is  a  system  used  to 
manage  and  track  vessel  nu)vements 


within  a  VTS  area.  This  is  accomplished 
by  requiring  that  vessels  provide 
information  under  established 
procedures  as  set  forth  in  this  part,  or 
as  directed  by  the  VTS. 

(b)  To  avoid  imposing  an  undue 
reporting  burden  or  unduly  congesting 
radiotelephone  fi-equencies,  reports 
shall  be  limited  to  information  which  is 
essential  to  achieve  the  objectives  of  the 
VMRS.  These  reports  are  consohdated 
into  four  reports  (sailing  plan,  position, 
sailing  plan  deviation  and  final). 

§161.16    Applicability. 

The  provisions  of  this  subpart  shall 
apply  to  the  following  VMRS  Users: 

(a)  Every  power-driven  vessel  of  40 
meters  (approximately  131  feet)  or  more 
in  length,  while  navigating; 

(b)  Every  towing  vessel  of  8  meters 
(approximately  26  feet)  or  more  in 
length,  while  navigating;  or 

(c)  Every  vessel  certificated  to  carry 
50  or  more  passengers  for  hire,  when 
engaged  in  trade. 

§161.17    DefinitiORS. 

As  used  in  this  subpart:  Published 
means  available  in  a  widely-distribuktl 
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Hiid  publicly  available 
VTS  User's  Nianual 
Nolirp  to  Mariners) 


A 

B 


ALPHA 
BRAVO 


CHARLIE 


DELTA 


E 
F 

G 

H 


J 

K 

L 
M 

N 
O 


0 
R 

S 

T 

U 
V 

w 


ECHO 

FOXTROT 


GOLF  .. 
HOTEL 


•NDiA   . 

JULIET 
KILO  .. 


LIMA 
MIKE 


NOVEMBER 
OSCAR  


PAPA 


QUEBEC 

ROMEO  .. 

SIERRA  .. 
TANGO  ... 


UNIFORM 
VICTOR  ... 
WHISKEY 


XRAY 


(2)  Establish  other 


for  those  vessels  un<  ble  to  report  on  the 
designated  frequenc  r,  or 

(3)  Require  report:  from  a  vessel  in 
sufficient  time  to  allpw  advance  vessel 
traffic  planning. 

(b)  All  reports  req  lired  by  this  part 
shall  be  made  as  soon  as  is  practicable 
on  the  frequency  de!  ignated  in  Table 
161.12(b)  (VTS  Call  Signs.  Designated 
Frequencies,  and  Mdnitoring  Areas). 

(c)  When  not  exchanging 
communications,  a  VMRS  User  must 
maintain  a  listening  watch  as  described 
in  §  26.04(e)  of  this  chapter  on  the 
frequency  designated  in  Table  161.12(b) 
(VTS  Call  Signs,  Des  ignated 


Federal  Roister  /  Vol. 


medium  (e.g., 
ferry  schedule. 


§161.18    Reporting  requirements. 

(a)  A  VTS  may:  (1)  Direct  a  vessel  to 
provide  any  of  the  information  set  forth 


in  Table  161.18(a)  (IMO  Standard  Ship 
Reporting  System); 


Table  161.18(a).— The  IMO  Standard  Ship  Reporting  System 


4-..--: 


Ship  

Dates  and  time  of  event 

Position 

Position ....". 

Tote  course 

Speed  in  knots  and  tenths  of 

knots 

Port  of  Departure  .-. 

Date,  time  and  point  of  entry 

system. 
Destination  arxj  expected  time 

of  arrival. 

Pilot  

Date,  tinrje  and  point  of  exit  from 

system. 

Route  information 

Radio 

Time  of  next  report 

Maximum  present  statk:  draught 

in  meters. 
Cargo  on  board  ..._ 


Defects,  damage,  deftcierxjies  or 
limitations. 

Description  of  pollution  or  dan- 
gerous goods  lost. 

Weather  conditions  

Ship's  representative  and/or 
owner. 

Ship  size  and  type  

Medical  personnel  

Total  number  of  persons  on 
board. 

Miscellaneous 


Name,  call  sign  or  ship  station  identity,  and  flag. 

A  6  digit  group  giving  day  of  month  (first  two  digits),  hours  and 
minutes  (last  four  digits).  If  other  than  UTC  state  time  zone 
used. 

A  4  digit  group  giving  latitude  in  degrees  and  minutes  suffixed 
with  N  (north)  or  S  (south)  and  a  5  digit  group  giving  longitude 
in  degrees  and  minutes  suffixed  with  E  (east)  or  W  (west);  or. 

True  bearing  (first  3  digits)  and  distance  (state  distance)  in  nau- 
tical miles  from  a  clearly  identified  landmark  (state  landmark). 

A  3  digit  group.  ■ 

A  3  digit  group.  . 

Name  of  last  port  of  call. 

Entry  time  expressed  as  in  (B)  and  into  the  entry  position  ex- 
pressed as  in  (C)  or  (D). 
Name  of  port  and  date  time  group  expressed  as  in  (B). 

State  whether  a  deep  sea  or  local  pitot  is  on  board. 

Exit  time  expressed  as  in  (B)  and  exit  position  expressed  as  in 

(C)  or  (D). 
Intended  track. 
State    in    full    names    of   communications    stations/frequencies 

guarded. 
Date  time  group  expressed  as  in  (B). 
4  digit  group  giving  meters  and  centimeters. 

Cargo  and  brief  details  of  any  dangerous  cargoes  as  well  as 
harmful  substances  and  gases  that  could  endanger  persons  or 
the  environment. 

Brief  detail  of  defects,  damage,  deficiencies  or  other  limitations. 

Brief  details  of  type  of  pollution  (oil,  chemcals,  etc)  or  dangerous 
goods  lost  overboard;  position  expressed  as  in  (C)  or  (D). 

Brief  details  of  weather  and  sea  conditions  prevailing. 

Details  of  name  arxJ  particulars  of  ship's  representative  arxl/or 
owner  for  provision  of  information. 

Details  of  length,  breadth,  tonnage,  and  type,  etc.,  as  required. 

Doctor,  physician's  assistant,  nurse,  no  medic. 

State  number. 

Any  other  information  as  appropriate,  [i.e.,  a  detailed  description 
of  a  planned  operation,  which  may  irx;lude:  its  duration;  effec- 
tive area;  any  restrictions  to  navigation;  notificatkjn  procedures 
for  approaching  vessels;  in  addition,  for  a  towing  operation: 
configuration,  length  of  the  tow.  available  horsepower,  etc.;  for 
a  dredge  or  floating  plant:  configuration  of  pipeline,  nrxxjring 
configuration,  number  of  assist  vessels,  etc.). 


means  of  reporting 


Frequencies,  and  Monitoring  Areas).  In 
addition,  the  VMRS  User  must  respond 
promptly  when  hailed  and 
communicate  in  the  English  language. 

Note:  As  stated  in  47  CFR  80.148(b).  a  VHF 
watch  on  Channel  16  (156.800  MHz)  is  not 
required  on  vessels  subject  to  the  Vessel 
Bridge-to-Bridge  Radiotelephone  Act  and 
participating  in  a  Vessel  Traffic  Service 
(VTS)  system  when  the  watch  is  maintained 
on  both  the  vessel  bridge-to-bridge  frequency 
and  a  designated  VTS  frequency. 

(d)  When  reports  required  by  this  part 
include  time  information,  such 
information  shall  be  given  using  the 
local  time  zone  in  effect  and  the  24-hour 
military  clock  system. 


§161.19    Sailing  Plan  (SP). 

Unless  othenvise  stated,  at  least  15 
minutes  before  navigating  a  VTS  area,  a 
vessel  must  report  the: 

(a)  Vessel  name  and  type; 

(b)  Position; 

(c)  Destination  and  ETA; 

(d)  Intended  route; 

(e)  Time  and  point  of  entry;  and 

(f)  Dangerous  cargo  on  board  or  in  its 
tow,  as  defined  in  §  160.203  of  this 
chapter,  and  other  required  information 
as  set  out  in  §  160.211  and  §  160.213  of ' 
this  chapter,  if  applicable. 

§161.20    Position  Report  (PR). 

A  vessel  must  report  its  name  and 
position: 


(a)  Upon  point  of  entry  into  a  VTS 
area;  -; 

(b)  At  designated  reporting  points  as 
set  forth  in  subpart  C;  or 

(c)  When  directed  by  the  VTC 

Note:  Notice  of  temporary  reporting  points, 
if  established,  may  be  published  via  Local 
Notices  to  Mariners,  general  broadcast  or  the 
VTS  User's  Manual. 

§  1 61 .21    Sailing  Plan  Deviation  Report 
(DR). 

A  vessel  must  report: 

(a)  When  its  ETA  to  a  destination 
varies  significantly  from  a  previously 
reported  ETA; 

(b)  Any  intention  to  deviate  from  a 
VTS  issued  measure  or  vessel  traffic 
routing  system;  or 

(c)  Any  significant  deviation  from 
previously  reported  information. 

§161.22    Final  Report  (PR). 

A  vessel  must  report  its  name  and 
position: " 

(a)  On  arrival  at  ils  destination;  or 

(b)  When  leaving  a  VTS  area. 

§161.23    Reporting  exemptions. 

-   (a)  Unless  otherwise  directed,  the 
following  vessels  are  exempted  from 
providing  Position  and  Final  Reports    ~ 
due  to  the  nature  of  their  operation: 

(1)  Vessels  on  a  published  schedule 
and  route; 

(2)  Vessels  operating  within  an  area  of 
a  radius  of  three  nautical  miles  or  less; 
or 

(3)  Vessels  escorting-another  vessel  or 
assisting  another  vessel  in  maneuvering 
procedures. 

(b)  A  vessel  described  in  paragraph  (a) 
of  this  section  must: 

(1)  Provide  a  Sailing  Plan  at  least  5 
minutes  but  not  more  than  15  minutes 
before  navigating  within  the  VTS  area; 
and 

(2)  If  it  departs  from  its  promulgated- . 
schedule  by  more  than  15  minutes  or 
changes  its  limited  operating  area,  make 


Precaution 


Bolivar  Roads  . 

Red  Fish  Bar „.;... 

Bayport  Channel  .:...., 

Morgans  Point  , 

Upper  San  Jacinto  Bay 

Baytown 

Lynchburg „ :... 

Carpenter  Bayou ),., 

Jacintoport ,.1. i.. 

Greens  Bayou i... 

Hunting  Bayou ;.!., 

Sims  Bayou  

Brady  Island "........ 

Buffak)  Bayou „ 
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(a)  Upon  point  of  entry  into  a  VTS 
area; 

(b)  At  designated  reporting  points  as 
set  forth  in  subpart  C;  or 

(c)  When  directed  by  the  VTC 

Note:  Notice  oftemporary  reporting  points, 
if  established,  may  be  published  via  Local 
Notices  to  Mariners,  general  broadcast  or  the 
VTS  User's  Manual. 

§  161.21    Sailing  Plan  Deviation  Report 
(DR). 

A  vessel  must  report: 

(a)  When  its  ETA  to  a  destination 
varies  significantly  from  a  previovtsly 
reported  ETA; 

(b)  Any  intention  to  deviate  from  a 
VTS  issued  measure  or  vessel  traffic 
routing  system;  or 

(c)  Any  significant  deviation  from 
previously  reported  information. 

§161.22    Final  Report  (FR). 

A  vessel  must  report  its  name  and 
position: " 

(a)  On  arrival  at  its  destination;  or 

(b)  When  leaving  a  VTS  area. 

§  161 .23    Reporting  «xemptions. 

(a)  Unless  otherwise  directed,  the 
following  vessels  are  exempted  from 
providing  Position  and  Final  Reports 
due  to  the  nature  of  their  operation: 

(1)  Vessels  on  a  published  schedule 
and  route; 

(2)  Vessels  operating  within  an  area  of 
a  radius  of  three  nautical  miles  or  less; 
or  " 

(3)  Vessels  escorting-another  vessel  or 
assisting  another  vessel  in  maneuvering 
procedures. 

(b)  A  vessel  described  in  paragraph  (a) 
of  this  section  must: 

tl)  Provide  a  Sailing  Plan  at  least  5 
minutes  but  not  more  than  15  minutes 
before  navigating  within  the  VTS  area; 
and 

(2)  If  it  departs  from  its  promulgated 
schedule  by  more  than  15  minutes  or 
changes  its  limited  operating  area,  make 


the  established  VMRS  reports,  or  report 
as  directed. 

(c)  In  those  VTS  areas  capable  of 
receiving  automated  position  reports 
from  Automated  Dependent 
Surveillance  Shipbome  Equipment 
(ADSSE)  as  required  by  §  164.43  of  this 
chapter  and  where  ADSSE  is  required, 
vessels  equipped  with  an  operating 
ADSSE  are  not  required  to  make  voice 
radio  position  reports  at  designated 
reporting  points  as  required  by 
§  161.20(b)  of  this  part,  unless  otherwise 
directed  by  the  VTC 

(1)  Whenever  an  ADSSE  becomes 
non-operational  as  defined  in 

§  164.43(c)  of  this  chapter,  before 
entering  or  while  ujiderway  in  a  VTS 
area,  a  vessel  must: 

(i)  Notify  the  VTC; 

(ii)  Make  voice  radio  position  reports 
at  designated  reporting  points  as 
required  by  §  161.20(b)  of  this  part; 

(iii)  Make  other  voice  radio  reports  as 
directed;  and 

(iv)  Restore  the  ADSSE  to  operating 
condition  as  soon  as  possible. 

(2)  Whenever  an  ADSSE  becomes 
non-operational  due  to  a  loss  of  position 
correction  information  (i.e.,  the  U.S. 
Coast  Guard  differential  global 
positioning  system  (dCPS)  cannot 
provide  the  required  error  correction 
messages)  a  vessel  must: 

(i)  Make  required  voice  radio  position 
reports  at  designated  reporting  points 
required  by  §  161.20(b)  of  this  part;  and 

(ii)  Make  other  voice  radio  reports  as 
directed. 

Note:  Regulations  pertaining  to  ADSSE 
required  capabilities  are  set  forth  in  §  164.43 
of  this  chapter. 

Subpart  C — Vessel  Traffic  Service 
Areas,  Cooperative  Vessel  Traffic 
Seivice  Area,  Vessel  Traffic  Service 
Special  Areas  arxj  Reporting  Points. 

N«te:  All  geographic  coordinates  contained 
in  part  161  (latitude  and  longitude)  are 


expressed  in  North  American  Dalurn  of  1983 
{NADS3). 

§161.25    Vessel  Traffic  Service  New  York. 

The  VTS  area  consists  of  the  waters  of 
the  Lower  New  York  Bay  bounded  to 
the  east  by  a  line  drawn  from  Norton 
Point  to  Breezy  Point,  then  south  to  the 
entrance  buoys  at  Ambrose,  Sandy  Hook 
and  Swash  Channels,  and  to  the  west  by 
a  line  drawn  in  the  Rahtan  Bay  from 
Great  Kills  Light  on  Staten  Island  to 
Point  Comfort  in  New  Jersey.  In 
addition.  VTS  New  York  encompasses 
the  Upper  New  York  Bay  waters  to  the 
west,  including  the  Kill  Van  Kull  south 
to  the  AK  Railroad  Bridge  and  Newark 
Bay  north  to  the  Lehigh  Valley  Draw 
Bridge,  and  in  the  Hudson  River,  north 
to  a  line  drawn  east- west  from  the 
Holland  Tunnel  ventilator  shaft  at  40- 
43.7'  N.,  74-01.6'  W..  and  east  to  the 
Brooklyn  Bridge. 

§161.30    Vessel  Traffic  Service  Louisville. 

The  VTS  area  consists  of  the 
navigable  waters  of  the  Ohio  River 
between  McAlpine  Locks  (Mile  606)  and 
Twelve  Mile  Island  (Mile  593).  only 
when  the  McAlpine  upper  pool  gauge  is 
at  13.0  feet  or  above. 

§  161.35    Vessel  Traffic  Service  Houston/ 
Galveston. 

(a)  TTie  VTS  area  consist^  of  the 
following  major  waterways  and  portions 
of  connecting  waterways:  Galveston  Bay 
Entrance  Channel;  Outer  Bar  Channel; 
Inner  Bar  Channel;  Bolivar  Roads 
Channel;  Galveston  Channel;  Gulf  ICW 
and  Galveston-Freeport  Cut-Off  from 
Mile  346  to  Mile  352;  Texas  Qty 
Channel;  Texas  City  Turning  Basin; 
Texas  City  Canal  Channel;  Texas  City 
Canal  Turning  Basin;  Houston  Ship 
Channel;  Bayport  Channel;  Bayport 
Turning  Basin;  Houston  Turning  Basin; 
and  the  following  precautionary  areas 
associated  with  these  waterways. 

(b)  Precautionary  Areas. 


Precautionary  area  name 


Bolivar  Roads  . 

Red  Fish  Bar 

Bayport  Channel  

Morgans  Point  

Upper  San  Jacinto  Bay 

Baytown 

LyrKfiburg „ 

Carpenter  Bayou 

Jacintoport 

Greens  Bayou 

Hunting  Bayou 

Sims  Bayou 

Brady  Island  .......;....:.,.. 

Buffak)  Bayou „ 


Radius 
(yds.) 


4000 
4000 
4000 
2000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 
1000 


Center  poim 


Latitude 


29-20.90'  H 
29-29.80'  N 
29^6.70'  N 
29-41  OCN 
2^-42.33'  N 
29-43.57'  N 
29-45.78'  N 
29-45.28'  N 
29-44.82' N 
29-44.78'  N 
29-44.33'  N 
29-43.11' N 
29-43.53' N 
29-44.98' N 


Longitude 


94-47.00-  W 
94-51.90' W 
94-57.20'  W 
94-59.00' W 
95-01.08' W 
95-01.40' W 
95-04.80- W 
95-05.60'  W 
95-06.02'  W 
95-10.16'  W 
95-12.10- W 
95-14.35'  W 
95-1635-  W 
95-17.32' W 
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Designator 


1  

2 

E  .... 
W  ... 
GCG 
T  .... 
X  .... 

3 

4  

P  

4A  ... 

5 

6 

7 

8 

9 

10  .... 

11  .... 
12.... 
13  .... 


GaJveston  Bay  Entrance  Chan- 
nel. 

Galveston  Bay  Entrance  Chan- 
nel. 

Bolivar  Land  Cut 


Pelican  Cut  , 

Galveston  HartXK  .... 
Texas  City  Channel 


Houston     Ship    Channel     ICW 

Intersection. 
Lower  Galveston  Bay  


§  161 .40    Vessel  Traffic  $ervice  Berwick 
Bay. 

(a)  The  VTS  area  coilsists 
navigable  waters  of  the 
segments  of  watenvay 
Waterway  (ICW)  Morgan 
Allen  Alternate  Route 
0  to  Mile  Marker  5;  the 


Designator 


(c)  Reporting  Points. 


Geographic  name 


Geographic  description 


Red  Fish  Reef 

Bayport  Ship  Channfei . 
Jpper  Galveston  Bay  .. 

^^organ's  Point 

Exxon ..; 

ynchtHjrg  

shell  Oil 

jreens  Bayou 

Hess  Turning  Basin  

yondell  Turning  Basin 

-610  Bridge  

Houston  Turning  Basin 


Galveston  Bay  Entrance  Bay 
Lighted  Buoy  (LB)  "GB". 

Galveston  Bay  Entrance  Chan- 
nel LB  11  and  12. 

Mile  349  Intracoastal  Watenvay 
(ICW). 

Mile  351  Intracoastal  Waterway 
(ICW). 

USCG  Base.  At  the  entrance  to 
Galveston  Harbor. 

Texas  City  Channel  LB  12  

Houston  Ship  Channel  (HSC)  LB 

25  and  26. 
Houston   Ship   Channel    LB   31 

and  32. 
Red  Fish  Bar  LL  1  and  2 

Bayport  Ship  Channel  Lt.  7  and 

8. 
HSC  Buoys  69  and  70 

Bartx)ur"s  Cut 

Baytown  Bend „ 

Ferry  crossing  , 

Boggy  Bayou  

Greens  Bayou 

Hunting  Bayou  Turning  Basin 

Sinns  Bayou  Turning  Basin  

1-610  Bridge  

Buffalo  Bayou 


Latitude 
Longitude 


29-18.25' N 
94-37.60'  W 
29-20.63'  N 
94-^4.62'  W 
29-22.48'  N 
94-46.91' W 
29-21 .40' N 
94-48.42'  W 
29-20.00'  N 
94-46.50'  W 
29-22.40'  N 
94-50.90'  W 
29-22.08'  N 
94-48.13' W 
29-23.40'  N 
94^8.80'  W 
29-30.46'  N 
94-52.58'  W 
29-36.82'  Kl 
94-59.81' W 
29-34.67'  N 
94-55.81' W 
29-41.00' N 
94-58.93'  W 
29-43.22'  N 
95-01.27'  W 
29-45.78'  N 
95-04.77'  W 
29-44.06'  N 
95-07.95'  W 
29-^4.78'  N 
95-10.11' W 
29-44.21' N 
95-12.23' W 
29-43.20'  N 
95-14.35' W 
29-43.50'  N 
95-15.98' W 
29-45.00'  N 
95-17.30- W 


Notes 


Tows  entering  HSC  also  report 

at  HSC  LB  25  &  26. 
Tows  entering  HSC  also  report 

at  HSC  LB  25  &  26.    - 


Tows  entering  HSC  from  ICW  or 
Texas  Cut  Only 


Report  at  the  North  Land-Cut 

Tows  only 

Abeam  Bartxjurs  Cut 


of  the 
following 
the  Intracoastal 
City  to  Port 
rom  Mile  Marker 
laV  from  Mile 


Marker  93  west  of  Harvey  Lock  (WHL) 
to  Mile  Marker  102  WHL;  the 
Atchafalaya  River  Route  from  Mile 
Marker  113  to  Mile  Marker  122;  from 
Bayou  Shaffer  Junction  (ICW  Mile 
Marker  94.5  WHL)  south  one  statute 
mile  along  Bayou  Shaffer;  and  from 


Berwick  Lock  northwest  one  statute 
mile  along  the  Lower  Atchafalaya  River. 

(b)  VTS  Special  Area.  The  Berwick 
Bay  VTS  Special  Area  consists  of  those 
waters  within  a  1000  yard  radius  of  the 
Southern  Pacific  Railroad  Bridge  located 
at  Mile  .03  MC/PA. 

(c)  Reporting  Points. 


Geographic  name 


J  Itouts  Pass 


I  lerwick  Lock 


( k)nrad's  Point  Junction 


i  iwift  Ships  Flat  Lake  Junction 


Geographic  description 


Stouts  Point  Light  "1"  Mile  113- 
Atchafalaya  River. 


Mile  1 .9  MC/PA 


Buoy  "1"  Mile  1.5  MC/PA 


Mile  3  MC/PA 


Latitude 
Longitude 


29-4347"  N 
91-13'25" 

W 
29-43-10"  N 
91-13'28" 

W 
29^2'32"  N 
91-13'14" 

W 
29-43-26"  N 
91-12'22' 

W 


Notes 


If  transiting  the  Lock. 


Designator 

Geographic  name 

5 „.... 

6 

South  Pacrfic  Railroad  Bri 
20  Grant  Poirit  Junrtinn 

7 ; „ 

8.'. , 

9....„ 

(CW ; 

Wax  Bayou  Junction 

Shaffer  Junction  _..... 

§  1 61 .45    Vessel  Traff k:  Service  SL  Marys 
River. 

(a)  The  VTS  area  consists  of  the 
navigable  waters  of  the  St.  Marys  River 


ar 
(C 
3f 
nc 


Designator 

Geographic  nante 

1  ...„ ; 

lie  Parisienne  

2 .^ 

Gros  Cac  Reef 

3 

Round  Island 

4 ; 

Pointe  Louise 

5 

Clear  of  Locks 

6 

Clear  of  Locks 

7 :... 

Mission  Point 

8 .."......,'. 

Six  Mile  Point 

9 

Nine  Mite  Point  

10 

11  

West  Neebish  Channel  ... 
Munuscong  Lake  Junction 
De  Tour  Reef 

12 

§  1 61 .50    Vessel  Traffic  Service  San 
Francisco. 

(a}  The  VTS  area  consists  of  all  the 
navigablq  waters  of  San  Francisco  Bay 
Region  south  of  the  Mare  Island 
Causeway  Bridge  and  the  Fetaluma 
River  Entrance  Lights  "1"  and  "2"  and 
north  of  Redwood  Gty;  its  seaward 
approaches  within  a  38  nautical  mile 
radius  of  Mount  Tamalpais  (37-55.8'  N.. 
122-34.6'  W.);  and  its  navigable 
tributaries  as  far  east  as  the  port  of 
Stockton  on  the  San  Joaquin  River,  as 
far  north  as  the  port  of  Sacramento  on 
the  Sacramento  River. 


§1 
So 
Se 


So 

W£ 

a| 

COi 

W. 
Lij 
Ta 
Te 
no 
Bo 

u.: 
thf 
Int 
wa 
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Designator 


5 
6 

8 


Geographic  name 


South  Pacific  Railroad  Bridge 

20  Grant  Point  Junction 

)CW ; 

Wax  Bayou  JwKtion 

Shaffer  Junction  _..... „ 


Geographic  description 


Mile  0.3  MC/PA 


Bayou  Boeuf-Atchafalaya  R.  Mile 

95.5  icvy. 

Overhead    Power    Cable    Mile 
96.5  ICW. 

Light  "A"  Mite  98.2W  ICW  .......... 


ICW-Bayou   Shaffer    Mtle    94.5 
ICW. 


Latitude 
Longitude 


29-41'34"N 
91-12'44" 

W 
29-41'18"N 
91-12-38" 

W 
29-4043"  N 
91-1 3'1 8" 

W 
29-39-29"  N 
91-14'46" 

W 
29-41-10"  N 
91-11-38" 

W 


Notes 


§161.45    Vessel  Traffic  Service  St  Marys  and  lower  Whitefish  Bay  from  43-57' N. 

"'**''•  (De  Tour  Reef  Light)  to  the  south,  to  46- 

(a)  The  VTS  area  consists  of  the  38.7'  N.  (He  Parisienne  Light)  to  the 

navigable  waters  of  the  St.  Marys  River  north,  except  the  waters  of  the  St.  Marys 


Falls  Canal,  and  to  the  east  along  a  line 
from  La  Pointe  to  Sims  Point,  within 
Potagannissing  Bay  and  Worsley  Bay. 
(b)  Reporting  Points. 


Designator 


1  . 
2. 

3. 

4  . 
5. 
6. 
7  . 
8. 
9. 
10 
11 
12 


Geographic  nan>e 


lie  Parisienne  .„..., 

Gros  Cap  Reef 

Round  Island , 

Pointe  Louise  „ 

Clear  of  Locks _... 

Clear  of  LocKs 

Mission  Point  

Six  Mile  Point 

Nine  Mite  Point  

West  Neebish  Channel  .... 
Munuscong  Lake  Junction 
De  Tour  Reef 


Geographic  description 


He  Parisienne  Light  ... 
Gros  Cap  Reefs  Light 
Roufxl  Island  Light  32 
Pointe  Louise  Light  .... 

East  End  of  Locks  

West  End  of  Locks  ..... 

Light  99 

Six  Mile  Point 

Light  80  ;. 

Ught  29 

Lighted  Junction  Buoy 
De  Tour  Reef  Lioht  .„. 


Latitude 
Longitude 


46-37.3'  N 
84-45.9- W 
46-30.6'  N 
84-46.9' W 
46-26.9- N 
84-31 .7' W 
46-27.8'  N 
84-45.9- W 
46-30.1'  N 
84-45.9'  W 
46-30.1'  N 
84-22.8'  W 
46-29.2'  N 
84-18.1' W 
46-26.1' N 
84-12.4' W 
46-23.5'  N 
84-14.1' W 
46-16.9' N 
84-12.5' W 
46-10.8'  N 
84-05.6' W 
46-56.9-  N 
83-53.7' .W 


Notes 


Downbound  onty. 
UptKJund  only. 


Downtxiund  only. 
Upbound 


Downtxjund  only. 


§  1 61 .50    Vessel  Traffic  Service  San 
Francisco. 

(a)  The  VTS  area  consists  of  all  the 
navigable  waters  of  San  Francisco  Bay 
Region  south  of  the  Mare  Island 
Causeway  Bridge  and  the  Petaluma 
River  Entrance  Lights  "1"  and  "2"  and 
north  of  Redwood  Qty;  its  seaward 
approaches  within  a  38  nautical  mile 
radius  of  Mount  Tamalpais  (37-55.8'  N., 
122-34.6'  W.);  and  its  navigable 
tributaries  as  far  east  as  the  port  of 
Stockton  on  the  San  Joaquin  River,  as 
far  north  as  the  port  of  Sacramento  on 
the  Sacramento  River. 


§  1 61 .55    Vessel  Traffic  Service  Puget 
Sound  and  the  Cooperative  Vessel  Traffic 
Service  for  the  Juan  de  Fuca  Region. 

The  Vessel  Traffic  Service  Puget 
Sound  area  consists  of  the  navigable 
waters  of  the  United  States  bounded  l)y 
a  line  drawn  from  the  Washington  State 
coastline  at  48-23'08"  N.,  124-43'37" 
W.  on  Cape  Flattery  to  the  Cape  Flattery 
Light  at  48-23'30"  N.,  124-44'12"  W.  on 
Tatoosh  Island,  due  west  to  the  U.S. 
Territorial  Sea  Boundary;  thence 
northward  along  the  U.S.  Territorial  Sea 
Boundary  to  its  intersection  with  the 
U.S./Canada  International  Boundary'; 
thence  east  along  the  U.S./Canada 
International  Boiuidary  through  the 
waters  knovm  as  the  Strait  of  Juan  de 


Fuca,  Haro  Strait,  Boundary  Pass,  and 
the  Strait  of  Georgia  to  the  Washington 
State  coastline  at  49-0006" N.,  122- 
45'18"  W.  (International  Boundary 
Range  C  Rear  Light).  This  area  includes: 
Puget  Sound,  Hood  Canal,  Possession 
Sound,  the  San  Juan  Island  Archipelago, 
Rosario  Strait,  Guemes  Channel, 
Bellingham  Bay,  the  U.S.  waters  of  the 
Strait  of  Juan  de  Fuca  and  the  Strait  of 
Georgia,  and  all  waters  adjacent  to  the 
above. 

(b)  Vessel  Traffic  Serxice  Puget  Sound 
participates  in  a  U.S./Canadian 
Cooperative  Vessel  Traffic  Service 
(CVTS)  to  jointly  manage  vessel  traffic 
in  the  Juan  de  Fuca  Region.  The  CVTS 
for  the  Juan  de  Fuca  Region  consists  ol 


lel-al 
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all  waters  of  the  Sti^it  of  Juan  de  Fuca 
and  its  offshore  approaches,  southern 
Georgia  Strait,  the  Gulf  and  San  Juan 
Archipelagos,  Rosario  Strait,  Boundary 
Pass  and  Haro  Strailt,  bounded  on  the 
northwest  by  4&-33'45"  N.;  and  on  the 
southwest  by  48-23'30"  N.;  and  on  the 
west  by  the  rhumb  line  joining  48- 
35'45"  N.,  124-47'3b"  W.  with  48- 
23'30"  N..  124-48'3J7"  W.;  and  on  the 
northeast  in  the  Strait  of  Georgia,  by  a 
line  drawn  along  4  j-N.  from  Vancouver 
Island  to  Semiahmoo  Bay;  and  on  the 
southeast,  by  a  line] drawn  from 
McCurdy  Point  on  the  Quimper 
Peninsula  to  Point  Partridge  on 
Whidbey  Island.  Canadian  and  United 
States  Vessel  Traffifc  Centers  (Tofino, 
B.C..  Canada,  Vancouver,  BC.  Canada 
and  Seattle,  WA)  menage  traffic  within 
the  CVTS  area  irrespective  of  the 
International  Boundary. 

(c)  VTS  Special  Areas.  (1)  The  Rosario 
Strait  VTS  Special  Area  consists  of 
those  waters  bouncjed  to  the  south  by 
the  center  of  Precautionary  Area  "RB"  (a 
circular  area  of  2,5(  O  3rards  radius 
centered  at  48-26'^"  N.,  122-45'12" 
W.),  and  to  the  norl  h  by  the  center  of 


Precautionary  Area 


of  2,500  yards  radius  centered  at  48- 
40'34"  N..  122-42'4»"  W.;  Lighted  Buoy 
"C");  and 


Note:  The  center  o: 
"RB"  is  not  marked 
precautionary  areas 
Oceanic  and  Atmospll< 
(NOAA)  nautical  chaits 


f  precautionary  area 
a  buoy.  All 
depicted  on  National 
eric  Administration 


Ibr 
I  aie 


(2)  The  Guemes 
Area  consists  of 
to  the  west  by  Shadnon 


( ;harmel  VTS  Special 
waters  bounded 
Point  on  Fidalgo 


'these 


Oesignatof 


1A  


2A 
28 
3A 
3B 


"C"  (a  circular  area 


Island  and  to  the  east  by  Southeast  Point 
on  Guemes  Island. 

(d)  Additional  VTS  Special  Area 
Operating  Requirements.  The  following 
additional  requirements  are  applicable 
in  the  Rosario  Strait  and  Guemes 
Channel  VTS  Special  Areas: 

(1)  A  vessel  engaged  in  towing  shall 
not  impede  the  passage  of  a  vessel  of 
40,000  dead  weight  tons  or  more. 

(2)  A  vessel  of  less  than  40,000  dead 
weight  tons  is  exempt  from  the 
provision  set  forth  in  §  161.13(b)(1)  of 
this  part. 

(3)  A  vessel  of  less  than  100  meters  in 
length  is  exempt  from  the  provisions  set 
forth  in  §  161.13(b)(3)  of  this  part. 
Approval  will  not  be  granted  for: 

(i)  A  vessel  of  100  meters  or  more  in 
length  to  meet  or  overtake;  or  cross  or 
operate  within  2,000  yards  (except 
when  crossing  astern)  of  a  vessel  of 
40,000  dead  weight  tons  or  more;  or 

(ii)  A  vessel  of  40,000  dead  weight 
tons  or  more  to  meet  or  overtake;  or 
cross  or  operate  within  2,000  yards 
(except  when  crossing  astern)  of  a  vessel 
of  100  meters  or  more  in  length. 

(e)  Reporting  Point  Inbound  vessels 
in  the  Strait  of  Juan  de  Fuca  upon 
crossing  124-VV. 

S 1 61 .60    Vessel  Traffic  Service  Prince 
William  Sound. 

(a)  The  VTS  area  consists  of  the 
navigable  waters  of  the  United  States 
north  of  a  line  drawn  fit)m  Cape 
Hinchinbrook  Light  to  Schooner  Rock 
Light,  comprising  that  portion  of  Prince 
William  Sound  between  146-30'  W.  and 
147-20'  W.  and  includes  Valdez  Arm, 
Valdez  Narrows  and  Port  Valdez. 


(b)  The  Valdez  Narrows  VTS  Special 
Area  consists  of  those  waters  of  Valdez 
Arm,  Valdez  Narrows,  and  Port  Valdez 
northeast  of  a  line  bearing  307-  True 
from  Tongue  Point  at  61-02'06"  N., 
146—40'  W.;  and  southwest  of  a  line 
bearing  307-  True  from  Entrance  Island 
Light  at  61-05'06"  N.,  146-36'42"  VV. 

(c)  Additional  VTS  Special  Area 
Operating  Requirements.  The  following 
additional  requirements  are  applicable 
in  the  Valdez  Narrows  VTS  Special 
Area: 

(1)  No  VMRS  User  shall  proceed  north 
of  61-N.  without  prior  approval  of  the 
VTS. 

(2)  Approval  to  enter  this  area  will  not 
be  granted  to  a  VMRS  User  when  a  tank 
vessel  of  20,000  dead  weight  tons  or 
more  is  navigating  therein.  A  VMRS 
User  that  is  northbound  and  intends  to 
navigate  the  VTS  Special  Area  shall 
remain  south  of  61-N.  until  the  tank 
vessel  has  exited  the  area. 

(3)  When  hazardous  ice  conditions 
exist,  as  determined  by  the  VTS,  the 
VTS  Special  Area  will  be  extended 
south  to  a  Une  from  60-50'02"  N..  147- 
03'42"  W.;  to  60-49'05"  N.,  146-58'49" 
W.  Additionally,  a  VMRS  User 
proceeding  northbound  shall  not 
navigate  north  of  60—40'  N.,  without 
prior  approval  of  the  VTS. 

(4)  Subparagraph  (c)(3)  of  this  section 
does  not  apply  to: 

(i)  A  vessel  of  1 ,600  gross  tons  or  less; 
(ii)  A  vessel  escort;  or 
(iii)  A  public  vessel  of  the  Alaska 
Marine  Highway  system. 

(d)  Reporting  Points. 


GeograpWc  name 


Cape  Hinchinbrook  ... 

Schooner  Rod<  

Naked  Island 

Naked  Island 

Bligh  Reef  „_... 

Bligh  Reef 

Rocky  Point 


Geographk;  description 


Cape  Hinchinbrook  

Schooner  Rock  „ „ 

Naked  Island _ 

Naked  Island 

Bligh  Reef  Light  (Pitot  Embark)  .. 


Bligh    Reef    Ught    (PHot    Dis- 
embark). 


Rocky  Point 


Latitude/ton- 

gitude 


60-16-18"  N 
146-45-30" 

W 
60-18-42"  N 
14^-51 -36" 

W 
60^«)'00"N 
147-01-24" 

W 
60-4000"  N 
147-05-00" 

W 
60-50-36"  N 
146-57'30- 

W 
60-51-00"  N 
147-01-24" 

W 
60-67-48"  N 
146-48-00" 

W 


Notes 


Nortt*ound  Only. 
SouthtxMjnd  Only. 
Nofthtxxind  Only. 
Southbound  Only. 
Northbound  Onty. 
Southbound  Only. 
Norttibound  Only. 


Designator 

Geographic  nam 

4B 

Rocky  Poirrt 

5 

Entrarx:e  Island 

PART  162— INLAND  WATERWAYS 
NAVIGATION  REQULATIONS 

13.  The  authority  citation  for  part  162 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46. 

14.  Section  162.100  is  added  to  read 
as  follows: 

§  162.100    Ohio  River  at  Louisville,  KY. 

(a)  Emergency  Mooring  Buoys.  The 
U.S.  Army  Corp  of  Engineers  has 
established  four  pairs  of  emergency 
mooring  bouys.  Each  buoy  is  10  feet  in 
diameter  with  retro-reflective  sides.  The 
two  buoys  which  comprise  each  pair  are 
585  feet  apart  and  are  located 
approximately  at: 

(1)  Indiana  Bank — Mile  582.3  (near  18 
Mile  Island); 

(2)  Six  Mile  Island— Mile  597.5;  . 

(3)  Six  Mile  Island— Mile  598.2;  and 

(4)  Kentucky  Bank— Mile  599.8  (Cox's 
Park). 

Note:  All  buoys,  except  those  at  Six  Mile 
Island — Mile  598.2,  are  removed  between 
May  1  and  September  30.  Due  to  the  close 
proximity  of  the  municipal  water  intakes, 
mooring  of  tank  vessels  laden  with  petroleum 
products  or  hazardous  materials  is  not 
authorized  on  the  Kentucky  Bank,  Mile  599.8 
(Cox's  Park). 

(b)  The  regulations.  A  vessel  must  not 
use  the  emergency  mooring  buoys  that 
have  been  established  by  the  U.S.  Army 
Corps  of  Engineers,  unless  specifically 
authorized.  The  Captain  of  the  Port, 
upon  request,  may  authorize  the  use  of 
the  emergency  mooring  buoys  by 
downbound  towing  vessels  that  are 
awaiting  Vessel  Traffic  Center  approval 
to  proceed. 

15.  Section  162.117  is  added  to  read 
as  follows: 

§  1 62.1 1 7    SL  Marys  River,  Sault  Ste.  Marie, 
Michigan. 

(a)  The  area.  The  waters  of  the  St. 
Marys  River  and  lower  Whitefish  Bay 
from  45-57'  N.  (De  Tour  Reef  Light)  to 
the  south,  to  46-38.7'  N.  (He  Parisienne 
Light)  to  the  north,  except  the  waters  of 
the  St.  Marys  Falls  Canal,  and  to  the  east 
along  a  line  from  La  Pointe  to  Sims 
Point,  within  Potagannissing  Bay  and 
Worsley  Bay. 

(b)  Definitions.  As  used  in  this 
section:     - 
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Designator 

Geographic  name 

Geographic  description 

Latitude/ton- 
gitude 

Notes 

4B 

Rocky  Point 

Rocky  Point 

60-57'48"  N 
146-5100" 

W 
61-05-24"  N 
14&-37'30" 

W 

Southbound  Only. 

5 

Entrance  Island 

Entrance  Islarxl  Liaht 

PART  162— INLAND  WATERWAYS 
NAVIGATION  REGULATIONS 

13.  The  authority  citation  for  part  162 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46. 

14.  Section  162.100  is  added  to  read 
as  follows: 

§  162.100    Ohio  River  at  Louisville,  KY. 

(a)  Emergency  Mooring  Buoys.  The 
U.S.  Army  Corp  of  Engineers  has 
established  four  pairs  of  emergency 
mooring  bouys.  Each  buoy  is  10  feet  in 
diameter  with  retro-reflective  sides.  The 
two  buoys  which  comprise  each  pair  are 
585  feet  apart  and  are  located 
approximately  at: 

(1)  Indiana  Bank — Mile  582.3  (near  18 
Mile  Island); 

(2)  Six  Mile  Island— Mile  597.5;  . 

(3)  Six  Mile  Island— Mile  598.2;  and 

(4)  Kentucky  Bank— Mile  599.8  (Cox's 
Park). 

Note:  All  buoys,  except  those  at  Six  Mile 
Island — Mile  598.2,  are  removed  between 
May  1  and  September  30.  Due  to  the  close 
-proximity  of  the  municipal  water  intakes, 
mooring  of  tank  vessels  laden  with  petroleum 
products  or  hazardous  materials  is  not 
authorized  on  the  Kentucky  Bank,  Mile  599.8 
(Cox's  Park). 

(b)  The  regulations.  A  vessel  must  not 
use  the  emergency  mooring  buoys  that 
have  been  established  by  the  U.S.  Army 
Corps  of  Engineers,  unless  specifically 
authorized.  The  Captain  of  the  Port, 
upon  request,  may  authorize  the  use  of 
the  emergency  mooring  buoys  by 
downbound  towing  vessels  that  are 
awaiting  Vessel  Traffic  Center  approval 
to  proceed. 

15.  Section  162.117  is  added  to  read 
as  follows: 

§  162.1 17    St  Marys  River,  Sault  Ste.  Marie, 
Michigan. 

(a)  The  area.  The  waters  of  the  St. 
Marys  River  and  lower  Whitefish  Bay 
from  45-57'  N.  (De  Tour  Reef  Light)  to 
the  south,  to  4&-38.7'  N.  (He  Parisienne 
Light)  to  the  north,  except  the  waters  of 
the  St.  Marys  Falls  Canal,  and  to  the  east 
along  a  line  from  La  Pointe  to  Sims 
Point,  within  Potagannissing  Bay  and 
Worsley  Bay. 

(b)  Definitions.  As  used  in  this 
section: 


Two-way  mute  means  a  directional 
route  within  defined  limits  inside 
which  two-way  traffic  is  established, 
and  which  is  intended  to  improve  safety 
in  waters  where  navigation  is  difficult. 

Two-way  traffic  means  that  traflic 
flow  is  permitted  in  opposing 
directions,  but  a  vessel  may  not  meet, 
cross,  nor  overtake  any  other  vessel  in 
such  a  manner  that  it  would  be  abreast 
of  more  than  one  other  vessel  within  the 
defined  limits  of  a  waterway. 

(c)  Anchoring  Restrictions.  A  vessel 
must  not  anchor: 

(1)  Within  the  waters  between  Brush 
Point  and  the  waterworks  intake  crib  off 
Big  Point  southward  of  the  Point  Aux 
Pins  range;  or 

(2)  Wimin  .2  nautical  miles  of  the 
intake  crib  off  Big  Point. 

(d)  Traffic  Rules.  (1)  A  vessel  must 
proceed  only  in  the  established 
direction  of  traffic  flow  in  the  following 
waters: 

(i)  West  Neebish  Channel  from  Buoy 
"53"  to  Buoy  "1"— dovmbound  traffic 
only; 

(ii)  Pipe  Island  Course  from  Sweets 
Point  to  Watson  Reefs  Light-downboimd 
traffic  only. 

(iii)  Miadle  Neebish  Channel  from 
Buoy  "2"  to  Buoy  '^B"— upbound 
traffic  only;  and 

(iv)  Pipe  Island  Passage  to  the  east  of 
Pipe  Island  Shoal  and  north  of  Pipe 
Island  Twins  from  Watson  Reefs  Light 
to  Sweets  Point — ^unbound  traffic  only. 

(2)  A  vessel  350  teet  or  more  in  length 
must  not  overtake  or  approach  within  .2 
nautical  miles  of  another  vessel 
proceeding  in  the  same  direction  in  the 
following  waterways: 

(i)  West  Neebish  Channel  between 
Nine  Mile  Point  and  Munuscong  Lake 
Junction  Lighted  Bell  Buoy; 

(ii)  Middle  Neebish  Channel  between 
Munuscong  Lake  Jiuiction  Lighted  Bell 
Buoy  and  Nine  Mile  Point;  and 

(iii)  Little  Rapids  Cut  from  Six  Mile 
Point  to  Buoy  "102". 

(3)  When  two-way  traffic  is 
authorized  in  Middle  Neebish  Channel, 
a  vessel  350  feet  or  more  in  length  must 
not  meet,  cross,  or  overtake  another 
vessel  at: 

(i)  Johnson  Point  from  Buoy  "18"  to 
Buoy  "22"; 

(ii)  Mirre  Point  from  Buoy  "26"  to 
Buoy  "28";  or 


(iii)  Stribling  Point  from  Buoy  ■"39"  to 
Buoy  "43". 

(4)  Paragraph  (d)(2)  of  this  section 
does  not  apply  to  a  vessel  navigating 
through  an  ice  field. 

(e)  Winter  Navigation.  Diuing  the 
winter  navigation  season,  the  following 
waterways  are  normally  closed: 

(1)  West  Neebish  Channel,  from  Buoy 
"53*  to  Buoy  "1"; 

(2)  Pipe  Island  Passage  to  the  east  of 
Pipe  Island  Shoal;  and 

(3)  North  of  Pipe  Island  Twins,  from 
Watson  Reef  Light  to  Sweets  Point. 

(f)  Alternate  Winter  Navigation 
Routes.  (1)  When  West  Neebish  Channel 
is  closed.  Middle  Neebish  Channel 
(from  Buoy  "2"  to  Buoy  "76")  will  be 
open  either  as  a  two-way  route  or  an 
alternating  one  way  traffic  lane. 

(i)  When  Middle  Neebish  Charmel  is 
a  two-way  route: 

(A)  An  upbound  vessel  must  use  the 
easterly  197  feet  of  the  channel. 
However,  a  vessel  of  draft  20  feet  or 
more  must  not  proceed  prior  to  Vessel 
Traffic  Center  approval;  and 
•     (B)  A  downbound  vessel  must  use  the 
westerly  295  feet  of  the  channel. 

(ii)  When  Middle  Neebish  Channel  is 
an  alternating  one-way  traffic  lane.  A 
vessel  must  use  the  westerly  295  feet  of 
the  channel  in  the  established  direction 
of  traffic  flow. 

(2)  When  Pipe  Island  Passage  is 
closed,  Pipe  Island  Course  is  a  two-way 
route. 

Note:  The  Vessel  Traffic  Service  closes  or 
opens  these  channels  as  ire  conditions 
require  after  giving  due  consideration  to  the 
protection  of  the  marine  environment, 
waterway  Improvements,  aids  to  navigation, 
the  need  for  cross  channel  irefTic  (e.g., 
ferries),  the  availability  of  icebreakers,  and 
the  safety  of  the  island  residents  who,  in  the 
course  of  their  daily  business,  must  use 
naturally  formed  ice  bridges  for 
transportation  to  and  from  the  mainland 
Under  normal  seasonal  conditions,  only  one 
closing  each  winter  and  one  opening  each 
spring  are  anticipated.  Prior  to  dosing  or 
opening  these  channels,  interested  parties 
including  both  shipping  entities  and  island 
residents,  will  be  given  at  least  72  hours 
notice  by  the  Coast  Guard. 

(g)  Speed  Rules.  (1)  The  following 
speed  limits  indicate  speed  over  the 
ground.  Vessels  must  adhere  to  the 
following  speed  limits: 
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Maximum  speed  limit 
tween 


b€- 


De  Toor  Reef  Light  aiid 
Sweets  Point  Light  

Round  Island  Light  aiid 
Point  Aux  Frenes  Ligit 
"21"  

Munuscong  Lake  Light(  kj 
Buoy  "8"  and  Everens 
Point  

Everens  Point  and  Reitd 
Point  

Reed  Point  and  Lalie 
Nicolet  Lighted  Buiy 
"62-  

Lake  Nicolet  Lighted  Bu>y 
"62"  and  Lake  NicolBt 
bght-SO"  

Lake  Nicotet  Ught  "8b" 
and  Winter  Potnt  (W^ 
Neebish  Channel)  .. 

Lake  r4icolet  Light  "8t)' 
and  Six  Mile  Port 
Range  Rear  Ught  ... 

Six  Mile  Point  Range  Re^r 
Light  and  lower  limit 
the     SL     Marys     Fajls 
Canal 

Upboond  

Downbound 

Upper  limit  o<  the  il 
Marys  Falls  Canal  ai  id 
Point  Aux  Pins  M^n 
Light 


Note:    A    vessel    must 
dredged  channel  at  a 
statute  miles  per  hour 


not    navigate    any 
sbeed  of  less  than  5 
knots). 


(4.  J 


IVI  T, 


(2)  Temporary'  speei  i 
may  be  established  by 
Service  St.  Marys  Ri 
temporary  speed  limi 
effective  dates  and 
published  in  the 
Local  Notice  to 
temporary  speed  limi 
normally  be  placed  in 
terminated  during  the 
season. 

(h)  Towing  Requiretient 
vessel  must:  (1)  MainI  » 
control  of  its  tow  south 
Light; 

(2)  Not  impede  the 
other  vessel: 

(3)  Not  tow  a  vessel 
in  length  with  a  tow 
250  feet;  and 

(4)  Not  tow  a  vessel 
more  in  length  with  a 
than  the  length  of  the 
50  feet. 


limit  regulations 
Vessel  Traffic 
,  Notice  of  the 
and  their 
terhiination  are 
Fede  ral  Register  and 
Marinprs.  These 

s,  if  imposed,  will 
effect  and 
winter  navigation 


PART  164— f4AVIGA1|ION  SAFETY 
REGULATIONS 

16.  The  authority  citation  for  part  164 
continues  to  read  as  f(  Hows: 


Authority:  33  U.S.C 
3703:  49  CFR  1.46.  Sec. 
under  46  U^.C.  8502  se< 
Law  101-380. 104  Stat. 


Mph 


14 

14 

12 
9 

10 

12 

10 

10 


8 
10 


12 


Kts 


12.2 

12.2 

10.4 
7.8 

8.7 

10.4 

8.7 

8.7 


7.0 
8.7 


10.4 


.  A  towing 
n  positive 
of  Gros  Cap  Reef 

>assage  of  any 


of  200  feet  or  less 
longer  than 


1  ne 


of  200  feet  or 
tow  line  longer 
towed  vessel  plus 


1>31 


;  46  U.S.C  2103. 
64.13  also  issued 
4114(a),  Public 
17  (46  U.S.C.  3703 


note).  Sec.  164.61  also  Issued  under  46  U.S.C. 
6101. 

1 7.  Section  164.03  is  revised  to  read 
as  follows: 

§  164.03    Incorporation  by  Reference. 

(a)  •   •   * 

(b)  The  materials  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

Radio  Technical  Commission  For 
Maritime  Services  (RTCM),  655 
Fifteenth  St.,  N.W.,  Suite  300. 
Washington.  D.C.  20005 
Minimum  Performance  Standards  (MPS) 

Marine  Loran  C  Receiving  Equipment, 
RTCM  Paper  12-78/DO-lOO.  1977— 

164.41 
RTCM  Recommended  Standards  for 

Differential  NAVSTAR  GPS  Service, 

Version  2.0,  RTCM  Paper  134-89/SC 

104-68,  1990—164.43 

***** 

18.  Section  164.43  is  added  to  read  as 
follows: 

§  164.43    Automated  Dependent 
Surveillance  Shipbome  Equipment. 

(a)  Each  vessel  required  to  provide 
automated  position  reports  to  a  Vessel 
Traffic  Service  (VTS)  must  do  so  by  an 
installed  Automated  Dependent 
Surveillance  Shipbome  Equipment 
(ADSSE)  system  consisting  of  a: 

(1)  Twelve-channel  all-in-view 
Differential  Global  Positioning  System 
(dGPS)  receiver; 

(2)  Marine  band  Non-Directional 
Beacon  receiver  capable  of  receiving 
dGPS  error  correction  messages; 

(3)  VHF — FM  transceiver  capable  of 
Digital  Selective  Calling  (DSC)  on  the 
designated  DSC  frequency;  and 

(4)  Control  unit. 

(b)  An  ADSSE  must  have  the 
following  capabilities: 

(1)  Use  dGPS  to  sense  the  position  of 
the  vessel  and  determine  the  time  of  the 
position  using  Universal  Coordinated 
Time  (UTC): 

(2)  Fully  use  the  broadcast  type  1.  2, 
3,  5,  6,  7.  9,  and  16  messages,  as 
specified  in  RTCM  Recommended 
Standards  for  Differential  NAVSTAR 
GPS  Service  in  determining  the  required 
information; 

(3)  Achieve  a  position  error  which  is 
less  than  ten  meters  (32.8  feet)  2 
distance  root  mean  square  (2  drms)  from 
the  true  North  American  Datum  of  1983 
(NAD  83)  in  the  position  information 
transmitted  to  a  VTS; 

(4)  Achieve  a  course  error  of  less  than 
0.5  degrees  from  true  course  over 
ground  in  the  course  information 
transmitted  to  a  VTS; 

(5)  Achieve  a  speed  error  of  less  than 
0.05  knots  from  true  speed  over  ground 
in  the  speed  information  transmitted  to 
a  VTS; 


(6)  Receive  and  comply  with 
commands  broadcast  from  a  VTS  as  DSC 
messages  on  the  designated  DSC 
frequency; 

(7)  Receive  and  comply  with  RTCM 
messages  broadcast  as  minimum  shift 
keying  modulated  medium  frequency 
signals  in  the  marine  radiobeacon  band, 
and  supply  the  messages  to  the  dGPS 
receiver; 

(8)  Transmit  the  vessel's  position, 
tagged  with  the  UTC  at  position 
solution,  course  over  ground,  speed  ovier 
ground,  and  Lloyd's  identification 
number  to  a  VTS; 

(9)  Display  a  visual  alarm  to  indicate 
to  shipboard  personnel  when  a  failure  to 
receive  or  utilize  the  RTCM  messages 
occurs; 

(10)  Display  a  separate  visual  alarm 
which  is  triggered  by  a  VTS  utilizing  a 
DSC  message  to  indicate  to  shipboard 
personnel  that  the  U.S.  Coast  Guard 
dGPS  system  cannot  provide  the 
required  error  correction  messages;  and 

(11)  Display  two  RTCM  type  16 
messages,  one  of  which  must  display 
the  position  error  in  the  position  error 
broadcast. 

(c)  An  ADSSE  is  considered  non- 
operational  if  it  fails  to  meet  the 
requirements  of  paragraph  (b)  of  this 
section. 

Note:  Vessel  Traffic  Service  (VTS)  areas 
and  operating  procedures  are  set  forth  in  Pari 
161  of  this  chapter. 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

19.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and,  160.5: 
49  CFR  1.46. 

Subpart  F— [Amended] 

20.  Section  165.809  is  added  to  read 
as  follows: 

§  165.809    Mississippi  River,  LA. 

(a)  Purpose  and  Applicability.  Section 
165.810  prescribes  rules  for  vessel 
operation  in  the  Mississippi  River  below 
Baton  Rouge.  LA,  including  South  and 
Southwest  Passes,  to  assist  in  the 
prevention  of  collisions  and  groundings 
and  to  protect  the  navigable  waters  of 
the  Mississippi  River  from 
environmental  harm  resulting  from 
those  incidents. 

21.  Section  165.811  is  added  to  read 
as  follows: 

§  1 65.81 1    Atchaf alaya  River,  Berwick  Bay, 
LA-regutated  navigation  area. 

(a)  The  following  is  a  regulated 
navigation  area:  the  waters  of  the 
Atchafalaya  River  in  Berwick  Bay  , 
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bounded  on  the  northside  from  2,000 
yards  north  of  the  U.S.  90  Highway 
Bridge  and  on  the  southside  from  4,000 
yards  south  of  the  Southern  Pacific 
Railroad  (SPRR)  Bridge. 

(b)  Within  the  regulated  navigation 
area  described  in  paragraph  (a)  of  this 
section,  §  161.40  of  this  chapter 
establishes  a  VTS  Special  Area  for 
waters  within  a  1000  yard  radius  of  the 
SPRR  Bridge. 

(c)  When  the  Morgan  City  River  gauge 
reads  3.0  feet  or  above  mean  sea  level, 
in  addition  to  the  requirements  set  forth 
in  §  161.13  of  this  chapter,  the 


MtNII 


Direction  of 
tow 

Daytime  (sunt 

Upbound  

Downbound  ... 

400hp  or  (Length  of  tow— 300« 
SOOhp  Of  (Length  of  tow— 200ft 

Note:  A  5%  variance  from  the  available  horsef 

(2)  All  tows  carrying  cargoes  of 
particular  hazard  as  defined  in 
§  160.203  of  this  chapter  must  have 
available  horsepower  of  at  least  600  hp 
or  three  times  the  length  of  tow, 
whichever  is  greater. 

(0  Notice  of  Requirements.  Notice  that 
these  rules  are  anticipated  to  be  put  into 
effect,  or  are  in  effect,  will  be  given  by: 

(1)  Marine  information  broadcasts; 

(2)  Notices  to  mariners; 

(3)  Vessel  Traffic  Center  advisories  or 
upon  vessel  information  request;  and 

(4)  Visual  displays  on  top  of  the  SPRR 
Bridge,  consisting  of: 

(i)  Two  vertically  arranged  red  balls 
by  day;  or 

(ii)  Two  horizontally  arranged 
flashing  white  lights  by  night. 

Note:  Visual  displays  are  not  shown  during 
precautionary  periods  (when  the  Morgan  City 
River  Gauge  reads  2.5  feet  above  mean  sea 
level).  However,  precautionary  notices  will 
be  issued  via  marine  notice  to  mariners, 
notice  to  mariners,  VTC  advisories  or  vessel 
information  requests,  when  water  level 
remains  at  or  above  2.5  feet.  Visual  displays 
are  Class  I,  private  aids  to  navigation  ;  '< 

maintained  by  SPRR  Bridge.  i 

22.  Section  165.1303  is  added  to  read      ' 

as  follows:  ' 

i 

§  1 65.1 303    Puget  Sound  and  adjacent 
waters,  WA-regulated  navigation  area. 

(a)  The  following  is  a  regulated  ! 
navigation  area:  the  waters  of  the  United     ( 

States  east  of  a  line  extending  from  i 

Discovery  Island  Light  to  New  ; 

Dungeness  Light  and  all  points  in  the  1 

Puget  Sound  area  north  and  south  of  ( 

these  lights.  « 
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bounded  on  the  northside  from  2,000 
yards  north  of  the  U.S.  90  Highway 
Bridge  and  on  the  southside  from  4,000 
yards  south  of  the  Southern  Pacific 
Railroad  (SPRR)  Bridge. 

(b)  Within  the  regulated  navigation 
area  described  in  paragraph  (a)  of  this 
section,  §  161.40  of  this  chapter 
establishes  a  VTS  Special  Area  for 
waters  within  a  1000  yard  radius  of  the 
SPRR  Bridge. 

(c)  When  the  Morgan  Qty  River  gauge 
reads  3.0  feet  or  above  mean  sea  level, 
in  addition  to  the  requirements  set  forth 
in  §  161.13  of  this  chapter,  the 


requirements  of  paragraph  (d)  and  (e)  of 
this  section  apply  to  a  towing  vessel 
which  will  navigate: 

(1)  under  the  lift  span  of  the  SPRR 
Bridge;  or 

(2)  through  the  navigational  opening 
of  the  U.S.  90  Highway  Bridge:  or 

(3)  through  the  navigational  opening 
of  the  Highway  182  Bridge. 

(d)  Towing  requirements.  (1)  Towang 
on  a  hawser  is  not  authorized,  except 
that  one  self-propelled  vessel  may  tow 
one  other  vessel  without  barges 
upbound; 


(2)  A  towing  vessel  and  barges  must 
be  arranged  in  tandem,  except  that  one 
vessel  may  tow  one  other  vessel 
alongside; 

(3)  Length  of  tow  must  not  exceed 
1,180  feet;  and 

(4)  Tows  with  a  box  end  in  the  lead 
must  not  exceed  400  feet  in  length. 

Note:  The  variation  in  the  draft  and  the 
beam  of  the  barges  in  a  multi-barge  tow 
should  be  minimized  in  order  to  avoid 
unnecessary  strain  on  coupling  wires. 

(e)  Horsepower  Requirement.  (1)  The 
following  requirements  apply  to  a 
towing  vessel  of  3,'000  hp  or  less: 


Mjnimum  Available  Horsepower  Requirement 

[The  greater  value  listed.) 


Direction  of 
tow 


Upbound  .... 
Downbound 


Daytime  (sunrise  to  sunset) 


400hp  or  (Length  of  tow— 300ft)  x  3 
600hp  or  (Length  of  tow— 200ft)  x  3 


Note:  A  5%  variance  from  the  available  horsepower  is  auttiorized. 


Nighttime  (sunset  to  survise) 


SOOhp  or  (Length  of  tow— 200ft)  x  3. 
600hp  or  (Length  of  tow)>  3. 


(2)  All  tows  carrying  cargoes  of 
particular  hazard  as  defined  in 
§  160.203  of  this  chapter  must  have 
available  horsepower  of  at  least  600  hp 
or  three  times  the  length  of  tow, 
whichever  is  greater. 

(f)  Notice  of  Requirements.  Notice  that 
these  rules  are  anticipated  to  be  put  into 
effect,  or  are  in  effect,  will  be  given  by: 

(1)  Marine  information  broadcasts: 

(2)  Notices  to  meiriners; 

(3)  Vessel  Traffic  Center  advisories  or 
upon  vessel  information  request;  and 

(4)  Visual  displays  on  top  of  the  SPRR 
Bridge,  consisting  of: 

(i)  Two  vertically  arranged  red  balls 
by  day;  or 

(ii)  Two  horizontally  arranged 
flashing  white  lights  by  night. 

Note:  Visual  displays  are  not  shown  during 
precautionary  periods  (when  the  Morgan  City 
River  Gauge  reads  2.5  feet  above  mean  sea 
level).  However,  precautionary  notices  will 
be  issued  via  marine  notice  to  mariners, 
notice  to  mariners,  VTC  advisories  or  vessel 
information  requests,  when  water  level 
remains  at  or  above  2.5  feet.  Visual  displays 
are  Class  I,  private  aids  to  navigation 
maintained  by  SPRR  Bridge. 

22.  Section  165.1303  is  added  to  read 
as  follows: 

§  1 65.1 303    Puget  Sound  and  adjacent 
waters,  WA-regulated  navigation  area. 

(a)  The  following  is  a  regulated 
navigation  area:  the  waters  of  the  United 
States  east  of  a  line  extending  from 
Discovery  Island  Light  to  New 
Dungeness  Light  and  all  points  in  the 
Puget  Sound  area  north  and  south  of 
these  lights. 


(b)  Regulations.  (1)  Tank  vessel 
navigation  restrictions:  Tank  vessels 
larger  than  125,000  deadweight  tons 
bound  for  a  port  or  place  in  the  United 
States  may  not  operate  in  the  regulated 
navigation  area. 

(2)  A  vessel  in  a  precautionary  area 
which  is  depicted  on  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  nautical  charts,  except 
precautionary  area  "RB"  (a  circular  area 
of  2,500  yards  radius  centered  at  48- 
26'24"  N.,  122-45-12"  W.),  must  keep 
the  center  of  the  precautionary  area  to 
port. 

Note:  The  center  of  precautionary  area 
■RB"  is  not  marked  by  a  buoy. 

23.  Section  165.1704  is  added  to  read 
as  follows: 

§  165.1704    Prince  William  Sound,  Alaska- 
regulated  navigation  area. 

(a)  The  following  is  a  regulated 
navigation  area:  The  navigable  waters  of 
the  United  States  north  of  a  line  drawi 
from  (Dape  Hinchinbrook  Light  to 
Schooner  Rock  Light,  comprising  that 
portion  of  Prince  William  Sound 
between  146-30'  VV.  and  147-20'  VV.  and 
includes  Valdez  Arm,  yaldez  Narrows, 
and  Port  Valdez. 

(b)  Within  the  regulated  navigation 
area  described  in  paragraph  (a)  of  this 
section,  §  161.60  of  this  chapter 
establishes  a  VTS  Special  Area  for  the 
waters  of  Valdez  Arm,  Valdez  Narrows, 
and  Port  Valdez  northeast  of  a  line 
bearing  307-  True  from  Tongue  Point  at 
61-O2'06"  N.,  146-^0'  W.;  and 
southwest  of  a  line  bearing  307-  True 


from  Entrance  Island  Light  at  61-05'06" 
N.,  146-36'42"  W. 

(c)  Regulations.  In  addition  to  the 
requirements  set  forth  in  §161.13  and 
§  161.60(c)  of  this  chapter,  a  tank  vessel 
of  20,000  deadweight  tons  or  more  that 
intends  to  navigate  within  the  regulated 
navigation  area  must: 

(1)  Report  compliance  with  part  164 
of  this  chapter,  to  the  Vessel  Traffic 
Center  (VTC); 

(2)  Have  at  least  two  radiotelephones 
capable  of  operating  on  the  designated 
VTS  frequency,  one  of  which  is  capable 
of  battery  operation; 

(3)  When  steady  wind  conditions  in 
the  VTS  Special  Area  or  Port  Valdez 
exceed,  or  are  anticipated  to  exceed  40 
knots,  proceed  as  directed  by  the  VTC 
(entry  into  the  VTS  Special  Area  and 
Port  Valdez  is  prohibited); 

(4)  When  steady  wind  conditions,  at 
the  designated  anchorage  (Knowles 
Head),  in  Prince  William  Sound  exceed: 

(i)  40  knots:  not  anchor  within  Prince 
William  Sound,  or  if  at  anchor,  must 
strictly  adhere  to  §  164.19  of  this 
chapter,  including  maintaining  a 
constant  bridge  watch  and  placing  the 
entire  main  propulsion  system  on 
immediate  standby; 

(ii)  45  knots  or  any  dragging  of  the 
anchor  occurs:  weigh  anchor  and 
proceed  as  directed  by  the  VTC; 

(5)  When  transiting  the  VTS  Special 
Area,  limit  speed  to  12  knots; 

(6)  If  laden  and  intending  to  navigate 
the  VTS  Special  Area,  limit  speed  to  12 
knots  except  between  Middle  Rock  and 
Potato  Point  where  the  speed  limit  shall 
be  6  knots:  and 
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(7)  Not  later  than  July  1, 1994.  have 
an  operating  Autometed  Dependent 
Surveillance  Shipbdme  Equipment 
(ADSSE)  system  insialled. 

(i)  The  designated!  digital  selective 
calling  frequency  (DISC)  in  Prince 
William  Sound  is  \t  6.525MHz  (VHF 
Channel  70). 

(ii)  ADSSE  equips  ed  vessels  will  not 
be  required  to  make  voice  radio  position 
reports  at  designated  reporting  points 
required  by  §  161.2q(b).  unless 
otherwise  directed  b  y  the  VTC. 

(iii)  Whenever  a  v  jssel's  ADSSE 
becomes  non-operat  onal,  as  defined  in 
§  164.43(c)  of  this  cl  apter,  before 
entering  or  while  un  derway  in  the  VTS 
area,  a  vessel  must: 


(A)  Notify  the  VTC; 

(B)  Make  the  required  voice  radio 
position  reports  as  set  forth  in  §  161.60 
and  required  by  §  161.20(b)  of  this 
chapter; 

(C)  Make  other  voice  radio  reports  as 
required  by  the  VTS;  and 

(D)  Restore  the  ADSSE  to  operaUng 
condition  as  soon  as  possible. 

(iv)  Whenever  a  vessel's  ADSSE 
becomes  non-operational  due  to  a  loss 
of  position  correction  information  (i.e., 
the  U.S.  Coast  Guard  dCPS  system 
cannot  provide  the  required  error 
correction  messages)  a  vessel  must: 

(A)  Make  the  required  voice  radio 
position  reports  as  set  forth  in  §  161.60 
and  required  by  §  161.20(b)  of  this 
chapter;  and 


(B)  Make  other  voice  radio  reports  as 
required  by  the  VTS. 

(v)  Whenever  a  vessel's  ADSSE 
becomes  non-operational  before  getting 
underway  in  the  VTS  area,  permission 
to  get  luiderway  must  be  obtained  from 
the  VTC. 

Note:  Regulations  pertaining  to  Automated 
Dependent  Surveillance  Shipbome 
Equipment  (ADSSE)  required  capabilities  are 
set  forth  in  Part  164  of  this  chapter. 

Dated:  June  24.  1994. 
G.A.  Penijigton, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 
of  Navigation  Safety  and  Waterways  Services. 
[FR  Doc.  94-17138  Filed  7-14-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 


Vdr 


Federal  Highway  A(^ministration 

49  CFR  Part  383 

[FHWA  Docket  No.  MC|-93-23] 

R1N212S-AO20 

Commercial  Driver  iWiysical  Fitness  as 
Part  of  the  Commercial  Driver's 
License  Process 

AGENCY:  Federal  H 
Administration  (FHVVA) 


ACTION:  Advance 
rulemaking  (ANPRM I 
comments. 


igfway 

DOT. 
notice  of  proposed 
;  request  for 


SUMMARY:  The  FHW>  i  is  requesting 
comments  on  wheth(  r  to  include  the 
certification  of  fitness  to  operate  a 
commercial  motor  ve  hide  (CMV)  in  the 
commercial  driver's  icense  (CDL) 
process.  IncorporatiE  g  the  commercial 
driver  fitness  determ  [nation  into  State- 
administered  CDL  procedures  may 
allow  elimination  of 
that  CMV  drivers  car  ry  a  separate 
medical  certificate.  1  he  two  systems 
were  initially  develo  )ed  separately  with 
one  being  a  motor  ca  rier-based  medicat 
qualification  progran  i  and  the  other  a 
State  Ucensing  progr  im.  However,  the 
FHWA  believes  that  ogically  the  two 
systems  should  be  mferged  in  order  for 
the  States  to  make  th  5  medical  fitness 
determination  at  the  ime  the  license  is 
being  issued.  Thus,  t  le  CDL  would  be 
evidence  that  the  CIV  V  driver  is 
physically  fit  as  well  as  operationally 
qualified  to  operate  ( MVs  safely.  This 
notice  also  requests  c  omments 
concerning  whether  i  luch  a  process 
could  be  implemented  nationwide. 
DATES:  Comments  mi  ist  be  received  on 
or  before  November  :  4, 1994. 
ADDRESSES:  Submit  \  -ritten,  signed 
comments  to  FHWA  Docket  No.  MC- 
93-23,  Room  4232.  V  CC-10.  Office  of 
Chief  Coimsel,  Fedei  il  Highway 
Administration,  400  Seventh  Street, 
SW..  Washington,  D< :  20590.  All 
comments  received  v  dll  be  available  for 
examination  at  the  alkove  address  from 
8:30  a.m.  to  3:30  p.mi  e.t.,  Monday 
through  Friday,  except  legal  Federal 
holidays.  Those  desi:  ing  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  ]  (ostcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Teresa  Doggett,  Office  of  Motor  Carrier 
Standards,  (202)  366-^001,  or  Mrs. 
AUison  Smith,  Offic4  of  Chief  Counsel, 
(202)  366-0834,  Federal  Highway 


Administration,  400 
SW.,  Washington.  D 
hours  are  from  7:45  i 


Seventh  Street, 
:.  20590.  Office 
.m.  to  4:15  p.m. 


e.t..  Monday  through  Friday,  except 
legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Secretar>'  of  Transportation  has 
the  authority  to  establish  standards  for 
physical  fitness  that  must  be  met  by 
drivers  in  interstate  commerce.  49 
U.S.C.  3102  and  49  U.S.C.  app.  2505. 
This  authority  is  delegated  to  the 
Federal  Highway  Administrator.  49  CFR 
1.48.  The  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  set  forth,  in  49 
CFR  391.11,  the  fitness  standards  that 
drivers  must  meet  to  be  qualified  to 
drive  a  CMV  in  interstate  conmierce. 
The  Commercial  Motor  Vehicle  Safety 
Act  of  1986  (CMVSA)  provides,  in 
section  12005(a)(8)(49  U.S.C.  app. 
2704(a)(8)),  that  Federal  standards  may 
be  promulgated  to  require  issuance  of  a 
certification  of  fitness  to  operate  a  CMV 
to  each  person  who  passes  a  CDL  test 
and  may  require  such  person  to  have  a 
copy  of  such  certification  in  his  or  her 
possession  whenever  operating  a 
commercial  motor  vehicle. 

Currently,  49  CFR  391.45  requires  that 
commercial  drivers  be  medically 
examined  and  certified  as  physically 
qualified  once  every  two  years  in  order 
to  operate  in  interstate  commerce.  If  the 
driver  meets  the  physical  qualification 
standards  set  forth  in  49  CFR  391.41,  the 
medical  examiner  then  issues  a  medical 
certificate  which  indicates  physical 
fitness  to  drive  (49  CFR  391.43).  Drivers 
must  carry  this  certificate  while  driving 
(49  CFR  391.41(a))  and  employers  must 
maintain  a  copy  in  the  drivers' 
qualification  file  (49  CFR  391.51(b)(1)). 
Enforcement  is  primarily  through 
roadside  inspections  of  vehicles  and 
drivers  or  through  Federal  or  State 
safety  compliance  reviews  of  the  motor 
carriers. 

In  addition,  49  CFR  383.71(a)  requires 
that  during  the  CDL  application  process 
a  person  who  operates  or  expects  to 
operate  in  interstate  or  foreign 
commerce,  or  is  otherwise  subject  to  49 
CFR  391,  shall  certify  that  he/she  meets 
the  quahfication  requirements 
contained  in  Part  391  of  that  title.  In 
practice,  some  States  rely  solely  on  the 
driver  certification  while  others  also 
require  drivers  who  certify  that  they 
meet  the  qualification  requirements  of 
Part  391  to  produce  the  required 
medical  certificate  in  order  to  be  issued 
a  CDL.  Before  issuing  the  CDL.  a  few 
States  also  review  the  medical  "long 
form"  that  the  medical  examiner 
completes  to  assure  that  the  standards 
are  met.  It  is  possible,  now  that  all 
licensing  agencies  are  linked 
electronically,  that  medical  status 


information  could,  as  part  of  the  driver 
record,  be  shared  and  checked  among 
States  in  the  CDL  process. 

Driver  Medical  Qualifications  as  Part  of 
CDL 

There  are  several  benefits  to  merging 
the  motor  carrier-based  medical 
qualification  program  with  the  State 
licensing  program.  First,  the  driver  will 
no  longer  be  required  to  carry  a  medical 
certificate  since  the  possession  of  a  CDL 
will  be  evidence  of  a  driver's  fitness  to 
operate  a  CMV.  Secondly,  the  motor 
carrier  will  have  no  need  to  maintain 
driver  medical  qualification  files. 

There  are  specific  benefits  for  State 
licensing  agencies  when  the  two 
systems  are  merged  together.  The 
FHWA  believes  that  a  single.  State-run 
systenl  would  be  better  able  to  identify 
unqualified  drivers  operating  without 
medical  cards  or  with  forged  cards.  The 
current  Federal  medical  qualification 
program  does  not  provide  an 
opportunity  for  a  routine  independent 
review  by  a  medical  professional  of  each 
medical  examiner's  certification  that  a 
driver  is  qualified  under  the  FMCSRs. 
Currently,  only  a  driver's  employer  is 
required  to  ensure  that  the  driver  holds 
a  valid  medical  card.  To  the  extent  that 
the  State-nm  medical  qualification 
programs  would  review  doctors' 
determinations  of  physical  fitness  or 
more  effectively  ensure  that  every  driver 
does  carry  a  valid  medical  card,  these 
systems  are  better  suited  to  prevent  _ 
unqualified  drivers  from  operating 
commercial  motor  vehicles.  Forty-seven 
States  already  review  the  medical 
fitness  of  their  intrastate  drivers  through 
medical  advisory  boards  or  other 
medical  review  processes.  Medical 
advisory  boards  advise  State  licensing 
agencies  on  the  medical  standards  for 
drivers  and  they  review  individual 
cases,  as  part  of  the  evaluation  of  drivers 
who  have  been  identified  as  having  a 
medical  condition  that  may  impair  safe 
driving.  The  FHWA  believes  that  these 
States  would  be  able  to  integrate 
interstate  commercial  drivers  into  their 
existing  medical  review  programs  with 
little  difficulty. 

Recognizing  the  advantages  of  linking 
the  demonstration  of  physical  fitness 
with  licensing  through  49  U.S.C.  app. 
2704(a)(8).  the  FHWA  has  contracted 
with  the  Association  for  the 
Advjincement  of  Automotive  Medicine 
(AAAM)  and  American  Association  of. 
Motor  Vehicle  Administrators 
(AAMVA)  to  explore  the  options  for 
turning  the  medical  qualification 
responsibility  over  to  the  States.  The 
goal  of  this  research  contract  is  to 
explore  processes  States  could  use  to 
develop  and  pilot  test  programs  that 


merge  the  medical  qualification  into  the 
CDL  process.  The  contractor  was 
requested  to: 

(1)  Look  at  existing  State  medical 
review  programs  to  determine  what 
infrastructure  already  exists; 

t2)  Work  with  a  committee  of  States 
to  develop  standards  for  State  medical 
review  programs  and  prototype 
programs  to  be  tested  in  a  pilot  program; 
and 

(3)  Work  with  the  States  and  the 
FHWA  to  oversee  and  assess  the  pilots. 

Members  of  the  committee  of  States 
for  this  effort  are:  Arizona,  California, 
Connecticut,  Florida,  Indiana, 
Maryland,  Michigan,  New  York,  North 
Carolina,  SoUth  Dakota.  Texas,  Utah, 
and  Wyoming.  Four  of  these  Slates — 
Arizona,  Indiana,  North  Carolina,  and 
Utah — have  developed  prototype 
medical  review  programs  and  are  now 
conducting  pilot  tests.  Two  States, 
Alabama  and  Missouri,  not  members  of 
the  original  committee  of  States,  also 
have  pilot  tests  in  place. 

Under  these  pilot  tests,  the  State 
licensing  officials  require  drivers  to 
show  proof  that  they  meet  the  FHWA 
medical  standards  in  order  to  receive  a 
new  CDL  or  to  renew  an  existing  CDL. 
While  each  pilot  test  is  somewhat 
different,  all  include  the  requirement 
that  each  driver  submit  a  medical  form 
signed  by  a  medical  examiner  that 
shows  specifically  that  the  driver  meets 
each  of  the  medical  standards  included 
in  49  CFR  391.41. 

Each  of  these  pilot  tests  will  run  for 
a  year.  When  all  are  completed  the 
contractor  will  compile  the  data  and 
evaluate  each  of  the  pilot  tests  to 
determine  the  feasibility  of  State 
implementation.  The  FHWA  expects  to 
learn  from  these  pilot  tests  what  types 
of  administrative  methods  and 
procedures  would  work  best  to  enable 
State  licensing  entities  to  incorporate 
driver  medical  fitness  determinations 
into  the  CDL  process.  The  pilot  test 
results  will  also  provide  needed 
information  about  the  size  and  nature  of 
the  problem  of  licensing  drivers  who 
may  not  meet  the  existing  standards. 

Other  FHWA  Activities  Related  to  ^ 

Driver  Medical  Fitness 

The  FHWA  has  several  other  ongoing  g" 

activities  that  address  the  many  issues  e: 

related  to  determining  driver  fitness,  fi 

which  are  summarized  below.  n 

Interstate  Medical  Waiver  Program 

Drivers  who  do  not  meet  the  current 
vision  standards  but  who  do  meet 
specific  preconditions  and  agree  to 
comply  with  certain  reporting 
requirements  are  participating  in  a 
waiver  program  which  allows  them  to 
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merge  the  medical  qualification  into  the 
CDL  process.  The  contractor  was 
requested  to: 

(1)  Look  at  existing  State  medical 
review  programs  to  determine  what 
infrastructure  already  exists; 

\2)  Work  with  a  committee  of  States 
to  develop  standards  for  State  medical 
review  programs  and  prototype 
programs  to  be  tested  in  a  pilot  program; 
and 

(3)  Work  with  the  States  and  the 
FHWA  to  oversee  and  assess  the  pilots. 

Members  of  the  committee  of  States 
for  this  effort  are:  Arizona,  California, 
Connecticut.  Florida,  Indiana. 
Maryland,  Michigan,  New  York,  North 
Carolina,  SoUth  Dakota,  Texas,  Utah, 
and  Wyoming.  Four  of  these  States — 
Arizona,  Indiana,  North  Carolina,  and 
Utah — have  developed  prototype 
medical  review  programs  and  are  now 
conducting  pilot  tests.  Two  States, 
Alabama  and  Missouri,  not  members  of 
the  original  committee  of  States,  also 
have  pilot  tests  in  place. 

Under  these  pilot  tests,  the  State 
licensing  officials  require  drivers  fo 
show  proof  that  they  meet  the  FHWA 
medical  standards  in  order  to  receive  a 
new  CDL  or  to  renew  an  existing  CDL. 
While  each  pilot  test  is  somewhat 
different,  all  include  the  requirement 
that  each  driver  submit  a  medical  form 
signed  by  a  medical  examiner  that 
shows  specifically  that  the  driver  meets 
each  of  the  medical  standards  included 
in  49  CFR  391.41. 

Each  of  these  pilot  tests  will  run  for 
a  year.  When  all  are  completed  the 
contractor  will  compile  the  data  and 
evaluate  each  of  the  pilot  tests  to 
determine  the  feasibility  of  State 
implementation.  The  FHWA  expects  to 
learn  from  these  pilot  tests  what  types 
of  administrative  methods  and 
procedures  would  work  best  to  enable 
State  licensing  entities  to  incorporate 
driver  medical  fitness  determinations 
into  the  CDL  process.  The  pilot  test 
results  will  also  provide  needed 
information  about  the  size  and  nature  of 
the  problem  of  licensing  drivers  who 
may  riot  meet  the  existing  standards. 

Other  FHWA  Activities  Related  to 
Driver  Medical  Fitness 

The  FHWA  has  several  other  ongoing 
activities  that  address  the  many  issues 
related  to  determining  driver  fitness, 
which  are  summarized  below. 

Interstate  Medical  Waiver  Program 

Drivers  who  do  not  meet  the  current 
vision  standards  but  who  do  meet 
specific  preconditions  and  agree  to 
comply  with  certain  reporting 
requirements  are  participating  in  a 
waiver  program  which  allows  them  to 


operate  in  interstate  commerce  for  at 
least  the  duration  of  the  program.  57  FR 
31458,  July  16, 1992.  A  similar  waiver 
program  for  insulin-using  diabetic 
drivers  was  initiated  on  July  29, 1993 
(58  FR  40690).  Waiver  programs  for 
hearing  deficient  drivers  and  those  who 
have  a  history  of  epilepsy  are  also  under 
consideration.  Under  these  waiver 
programs,  which  will  each  last  for 
approximately  three  years,  studies 
would  be  undertaken  to  compare  the 
experience  of  the  group  of  commercial 
drivers  who  do  not  meet  current 
medical  standards  with  that  of  a  control 
group  of  CMV  operators  who  meet  the 
Federal  medical  qualification  standards. 
The  studies  will  explore  the  potential 
causative  relationship  between  driving 
with  specific  disabilities  and  accident 
and  traffic  violation  experience. 

The  FHWA  plans  to  use  the  data 
collected  from  these  waiver  programs  to 
assist  it  in  making  decisions  about  how 
or  whether  existing  regulations  should 
be  amended  to  accommodate  more 
individualized  driver  qualification 
determinations  and  to  incorporate  them 
into  the  CDL  process. 

Motor  Carrier  Safety  Assistance 
Program  (MCSAP)  Policy 

In  another  initiative,  the  FHWA 
issued  an  interim  final  rule.  Motor 
Carrier  Safety  Assistance  Program; 
Extension  of  Compliance  Date, 
postponing  the  deadline  in  Appendix  C 
to  Part  350  regarding  compatible 
physical  qualifications  (49  CFR  391.41) 
for  CMV  drivers  in  intrastate  commerce. 
58  FR  40599,  July  29, 1993.  Under  this 
rule,  the  States  will  be  able  to  continue 
to  exempt  intrastate  drivers  from  the 
physical  qualification  requirements  for 
an  additional  three  years.  Additionally, 
the  FHWA  is  encouraging  States  to 
consider  developing  physical 
qualification  waiver  programs  that  are 
compatible  with  the  FHWA's  program. 
In  the  future.  Intrastate  waivers  may 
also  be  incorporated  into  the  CDL 
process. 

Update  of  Forms  and  Materials 

The  FHWA  is  also  developing 
guideline  materials  for  medical 
examiners  who  certify  the  medical 
fitness  of  commercial  drivers.  These 
materials  will  include  updated  physical 
examination  and  certification  forms, 
and  accompanying  materials  to  provide 
technical  and  educational  assistance  to 
the  certifying  health  care  professional. 
Such  materials  may  be  used  as  part  of 
the  programs  which  State  licensing 
entities  would  administer  in  the  future 
within  the  CDL  process. 


IntematloDal  Medical  Fitness 

Canada  and  Mexico  currently  certify 
the  medical  fitness  of  commercial 
drivers  in  conjunction  with  the  driver's 
licensing  process.  The  Canadian 
Provinces  utilize  the  minimum  medical 
qualifications  set  forth  in  the  Canadian 
"National  Safety  Code  for  Motor 
Carriers"  to  assure  that  each  driver  is  fit. 
Mexican  drivers  are  medically 
examined  before  issuance  of  a  Licencia 
Federal  de  Conductor  and  every  two 
years  thereafter  in  order  to  maintain  this 
license. 

Questions  for  Ctmiment 

In  this  rulemaking,  the  FHWA  is 
considering  requiring  the  State  licensing 
entities  to  verify  that  CMV  drivers  who 
are  subject  to  the  physical  qualification 
standards  set  forth  in  49  CFR  391 .41 
meet  those  standards  in  order  to  receive 
and  retain  a  CDL.  State  implementation 
of  this  requirement  would  then  be 
necessary  for  a  State  to  avoid  the  loss  of 
a  percentage  of  highway  funds  for 
noncompliance. 

The  FHWA  is  soliciting  comments 
that,  together  with  the  information 
gained  from  the  pilot  projects,  will 
assist  the  FHWA  in  developing  a 
proposal  that  could  form  the  basis  of  a 
notice  of  proposed  rulemaking.  For  this 
purpose,  information  in  the  following 
areas  is  requested. 

1 .  Could  State  licensing  programs  be 
used  to  provide  an  effective  means  to 
verify  compliance  with  the  physical 
quahfication  standards  set  forth  in  49 
CFR  391.41?  If  so,  how  should  this  be 
accompUshed?  Given  the  fact  that 
physical  fitness  is  an  appropriate 
licensing  issue  pertaining  to  CDL 
applicants,  should  States  be  required  to 
examine  or  verify  physical 
quahfications  at  the  time  of  hcensing? 
Should  that  venfication  involve  more 
than  inspection  of  a  medical  certificate? 
Should  States  be  required  to  track  a 
driver's  physical  qualification  status  as 
part  of  the  licensing  record? 

2.  Do  State  licensing  authorities 
currently  possess  sufficient  authority 
and  resources  to  determine  medical 
qualifications  if  that  function  is  required 
as  an  element  of  CDL  procedures?  If  the 
FHWA  determines,  as  a  result  of  the 
waiver  programs  now  in  progress,  that 
certain  persons  with  disabilities  may  be 
allowed  to  drive  in  interstate  commerce, 
are  the  States  able  to  make  the  required 
individual  driver  qualification 
determinations  for  CDL  applicants  in  • 
interstate  as  well  as  intrastate 
commerce? 

3.  Vvhat  are  the  most  efficient  ways  fo 
deal  with  the  differences  between  ihu 
two-year  medical  certification  and  ihi- 
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CDL  renewal  tennst  What  is  the  most 
appropriate  interval  for  medical 
recertitlcation?  Shotild  there  be  shorter 
intervals  for  certain  drivers,  such  as 
older  drivers  or  ones  with  physical 
disabilities  or  medical  conditions  that 
may  be  progressives  What  data  is 
available  to  support]  your  position  or  to 
otherwise  assist  in  determining  the 
appropriate  medical  recertification 
interval?  Are  there  obstacles  to  making 
the  licensing  and  mi  idical  certification 
intervals  the  same? 

4.  Should  medica  examiners  be 
required  to  be  quali:  led  and  certified  to 
perform  driver  exaniinations?  What  is 
the  most  efficient  means  to  qualify  and 
certify  medical  exaif  iners?  What  are  the 
cost  considerations?!  Should  there  be  a 
national  network  of  medical  e.xaminers? 

5.  If  the  CDL  cannot  serve  the 
function  of  the  current  medical 
certificate,  should  drivers  continue  to 
carry  a  separate  document  to  show 
physical  fitness?  W(iuld  an  adaptation 
of  the  Mexican  or  Canadian  systems 
work,  in  which  the  tiedical  certificate  is 
part  of  the  license  but  must  be 
revalidated  periodically? 

6.  How  much  variation  among  State 
programs  is  reasonable?  For  example, 
should  all  States  be  required  to  use  one 
approved  medical  form? 

7.  Should  all  Statas  be  required  to 
participate  in  a  med  cal  examination  or 
verification  program  for  CDL 
applicants?  If  so,  wqen  should  such 
participation  be  required? 

8.  Wnat  should  m|  the  role  of  those 
who  employ  or  use  motor  carriers  in 
such  a  system?         I 

9.  What  State  and  industry 
efficiencies  are  enviiioned  with  such  a 
medical  examination  or  verification 
program;  for  exampls,  reduced 
paperwork  (driver  qualification  file)  for 
carriers  or  reduced  t  me  being  spent  by 
State  offices  to  checi  medical  cards? 

10.  How  should  drivers  who  are 
required  to  meet  theiphysical 
qualifications  standards  but  who  do  not 
need  CDLs  be  handled?  Should  State 
licensing  authoritiesi  be  responsible  for 
assuring  that  these  drivers  meet  the 
appropriate  standards? 

Commenters  are  not  limited  to 
responding  to  the  above  questions. 
Commenters  may  submit  any  facts  or 
views  consistent  witp  the  intent  of  this 
notice. 


Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  relevant  information  in 
the  docket  as  it  becomes  available  after 
the  comment  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  materiaL 
We  are  considering  conducting  this 
rulemaking  using  the  regulatory 
negotiation  process. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  action  being  considered  by  the 
FHWA  in  this  doctmient  would 
incorporate  the  commercial  driver 
physical  fitness  determination  into  the 
State-administered  CDL  licensing 
process.  The  FHWA  has  determined  that 
the  proposed  action,  if  implemented, 
would  be  a  "significant  regulatory 
action"  under  Executive  Order  12866 
and  a  significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
because  of  the  substantial  public 
interest  anticipated  in  this  action.  The 
potential  economic  impact  of  this 
proposed  rulemaking  is  not  known  at 
this  stage.  Therefore,  a  full  regulatory 
evaluation  has  not  yet  been  prepared. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
agency  will  evaluate  the  effects  of  this 
proposal  on  small  entities.  Following 
the  agency's  evaluation,  the  FHWA  will 
certify  whether  this  proposed  action 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  will  be  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  to  determine  whether  it  has 


sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Redaction  Act 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act  of  1980, 
-44  U.S.C.  3501  etseq.  The  information  - 
collection  requirements  relating  to  the 
medical  certification  requirement  and 
commercial  driver's  licensing  process 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
0MB  control  numbers  2125-0080  and 
2125-0542,  respectively. 

National  Environmental  Policy  Act 

The  agency  will  analyze  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  to 
determine  whether  this  action  vdll  have 
any  effect  on  the  quality  of  the 
environment 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heeding  of  this  doctmient  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  (^  Subjects  in  49  CFR  Part  383 

Driver  qualifications.  Highways  and 
roads.  Highway  safety,  Motor  carriers, 
Motor  vehicle  safety. 

(49  U.&C  App.  2505;  49  CFR  1.48.) 

Issued  on:  July  7, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administraior. 
(PR  Doc.  94-17175  Filed  7-14-94;  8.45  am) 
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Interior 
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to  the  List  of  Open  Areas  for  Hunting 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Seh'ice 

50  CFR  Part  32 
RIN  1018-ACS8 

Addition  of  Two  Nat^nal  Wildlife 
Refuges  to  the  List  df  Open  Areas  for 
Hunting  and  Pertinent  Refuge-Specific 
Regulations;  Closure  of  Two  National 
Wildlife  Refuges  to  ^ig  Game  Hunting 
and  Sport  Fishing,  F  espectiveiy 

AGENCY:  Fish  and  VViidlife  Service. 

Interior. 

action:  Proposed  rulfe. 


summary:  The  U.S. 
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applicable  laws,  is 
principles  of  sound 
management,  and  is 
public  interest  by 
recreational 
renewable  natural 
two  national  wildli 
closed  to  big  game 
fishing,  respectively 
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and  Wildlife,  U.S 
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FOR  FURTHER 
Duncan  L.  Brown, 
above;  Telephone: 
SUPPLEMENTARY 
wildlife  refuges  are 
hunting  and  sport 
by  rulemaking.  The 
Interior  (Secretary) 
areas  to  hunting  an 
determination  that  s 
compatible  with  the 
which  the  refuge  wa; 
that  funds  are  av 
development,  operat 
maintenance  of  a 
program.  The  action 
accordance  with 
applicable  to  the  are^ 
consistent  with  the 
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otherwise  be  in  the 


pro'  is 


be  submitted  on 

3,  1994. 

Director — Refuges 
and  Wildlife 
NW.,  MS670 

DC  20240. 


INFORMATION  CONTACT: 

at  the  address 
-358-1744. 
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rulemaking  proposes  to  open  two 
refines  to  hunting.  The  hunting 
programs  included  in  this  openings 
document  have  refuge-specific  hunting 
regulations  which  are  included  in  this 
rulemaking. 

In  addition,  two  refuges  now  open 
will  be  closed  to  big  game  hunting  and 
sport  fishing,  respectively.  Big  game 
hunting,  specifically  deer  hunting,  will 
not  be  permitted  at  Columbia  National 
Wildlife  Refuge  in  Washington  State. 
This  decision  was  prompted  by 
monitoring  of  the  species,  habitat  status, 
and  Service  and  public  safety  and 
health  concerns.  The  refuge  will  be 
appropriately  posted  for  this  closure. 
Sport  fishing  will  not  be  permitted  at 
Delevan  National  Wildlife  Refuge  in 
California.  This  decision  was  prompted 
by  a  request  by  the  Maxwell  Inigation 
EMstrict  to  close  the  area  to  fishing  since 
chain,  locks,  and  tension  rods  on  their 
water  control  were  cut,  apparently  to 
gain  access  across  one  of  the  drain 
canals.  In  addition  to  this  concern,  the 
refuge  made  the  determination  that  the 
fishery  resource  was  not  of  high-quahty 
and  the  water  quality  in  the  drain  canal 
was  questionable.  The  area  has  a  few 
regular  anglers,  but  it  is  estimated  that 
only  25  anglers  would  be  significantly 
impacted  by  this  closure. 

Request  for  Comments 

Department  of  the  Interior  policy  is. 
whenever  practicable,  to  afford  the 
public  a  meaningful  opportunity  to 
participate  in  the  rulemaking  process.  A 
60-day  comment  period  is  specified  in 
order  to  facilitate  public  input. 
Accordingly,  interested  persons  may 
submit  written  comments  concerning 
this  proposed  rule  to  the  person  listed 
above  under  the  heading  ADDRESSES.  All 
substantive  comments  will  be  reviewed 
and  considered. 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(NWRSAA)  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (RRA)  (16 
U.S  C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  areas 
within  the  National  Wildlife  Refuge 
System  (Refuge  System)  for  any 
purpose,  including  but  not  limited  to 
hunting,  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  purposes  for  which 
each  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary.  The  RRA 
gives  the  Secretar>'  additional  authority 


to  administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondarv' 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  established.  In  addition, 
prior  to  opening  refuges  to  hunting  or 
fishing  under  this  Act,  the  Secretary  is 
required  to  determine  that  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  the 
permitted  forms  of  recreation. 

Openings  Packages 

in  preparation  for  these  openings,  the 
refuge  units  have  included  in  their 
"openings  packages"  for  Regional 
review  and  approval  from  the 
Washington  Office  the  following 
documents:  a  hunting/fishing  plan;  an 
environmental  assessment;  a  Finding  of 
No  Significant  Impact  (FONSI),  or  an 
Environmental  Impact  Statement  and  " 
Record  of  Decision;  a  Section  7 
evaluation  or  statement,  pursuant  to  the 
Endangered  Species  Act,  that  these 
openings  are  not  likely  to  adversely 
affect  a  listed  species  or  critical  habitat; 
a  letter  of  concurrence  from  the  affected 
States;  and  refuge-specific  regulations, 
as  provided  herein.  From  a  review  of  the 
totality  of  these  documents,  and  for  each 
refuge  unit  specifically,  the  Secretary 
determines  that  the  opening  of  the  areas 
to  hunting  are  compatible  with  the 
principles  of  sound  wildlife        ^ 
management  and  will  otherwise  be  in 
the  public  interest. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Secretary  has  also 
determined  that  these  openings  for 
hunting  are  compatible  and  consistent 
with  the  primary  purposes  for  which  _ 
each  of  the  refuges  listed  below  was 
established,  and  that  funds  are  available 
to  administer  the  programs.  The  hunting 
programs  will  be  generally  within  State 
and  Federal  (migratory  game  bird) 
regulatory  frameworks.  A  brief 
description  of  the  hunting  programs 
follows: 

J .  Rydell  National  Wildlife  Refuge 

The  Service  proposes  to  open  Rydell 
National  Wildlife  Refuge  to  the  hunting 
of  white-tailed  deer.  Rydell  was 
established  in  1992  to  preserve  and   • 
enhance  important  wildlife  habitat  in 
western  Minnesota  and  provide  a 
regional  wildlife  and  fish  management 
education  center.  The  2,120-acre  refuge 
is  located  in  Grove  Park  and  Woodside 
Townships  in  Polk  County,  just  south  of 
U.S.  Highway  2  between  the 
communities  of  Mentor  and  Erskine, 
Minnesota.  The  refuge  is  situated  in  the 
Prairie  Pothole  Region  of  western 
Minnesota  between  the  fiat  Red  River 


Valley  flood  plain  on  the  west  and  the 
rolling  hardwood  forest  and  lake  region 
on  the  east.  The  refuge  is  administered  ' 
as  a  unit  of  the  Detroit  Lakes  Wetland 
Management  District  (DLWMD).  The 
DLWMD.  which  has  its  headquarters 
near  Detroit  Lakes.  Minnesota,  also 
currently  administers  155  Waterfowl 
Production  Areas.  322  perpetual 
wetland  easements  and  14  Farmers" 
Home  Administration  (FmHA) 
Conservation  Easements  in  the  five  - 
northwestern  Minnesota  counties  of 
Becker,  Clay.  Mahnomen.  Norman  and    ' 
Polk.  Diverse  habitat  on  the  refuge 
attracts  an  impressive  variety  and 
abundance  of  wildlife.  Besides  a  large 
white-tailed  deer  population,  refuge 
habitat  is  used  by  both  dabbler  and 
diver  waterfowl  species,  moose,  mink, 
niffed  grouse,  cormorants,  herons, 
rabbits,  raccoon,  otter,  beaver,  muskrat, 
various  hawk  and  owl  species,  and  more 
than  100  neotropical,  water  and  other 
migratory  bird  species. 

Opening  the  refuge  to  the  hunting  of 
white-tailed  deer  has  been  found  to  be 
compatible  in  a  separate  compatibility 
.  determination.  This  finding  was  based 
on  findings  that  (1)  hunting  is  widely 
recognized  by  wildlife  managers  as  an 
integral  part  of  a  comprehensive 
wildlife  conservation  management  plan; 
(2)  the  deer  population  of  the  refuge  and 
surrounding  area  has  become  so  large 
that  habitat  damage  and  excessive  crop 
depredation  is  occurring;  (3)  reducing 
the  deer  population  would  improve  the 
health  and  condition  of  the  deer  herd, 
eliminate  the  damaging  effects  of  over- 
population on  refuge  habitat  and  reduce 
the  depredation  damage  caused  by  deer 
on  crops  that  surround  the  refuge;  and 
(4)  deer  hunting  would  provide  wildlife-.- 
oriented  recreational  opportunities  in  an 
area  of  Minnesota  where  hunting  and 
fishing  are  important  recreational 
activities. 

Historically,  this  area  of  Minnesota 
has  attracted  large  numbers  of  deer, 
especially  in  winter,  because  both 
prairie  and  woodland  habitat  were 
available.  Over  the  past  25  years,  the 
previous  owner  actively  encouraged 
deer  to  use  the  area  by  planting  many 
acres  of  lure  crops,  limiting  hunting 
pressure  and  providing  a  high  degree  of 
protection  for  the  deer  herd.  Because  of 
this,  the  deer  population  has  increased 
and  been  concentrated  in  the  relatively 
small  refuge  area.  Today,  the  refuge  and 
surrounding  area  host  a  white-tailed 
deer  population  of  about  300  during  the 
spring  and  fall  and  up  to  500  in  the 
winter.  Preliminary  surveys  indicate      • 
that  winter  densities  range  from  18  to  20 
deer  per  square  mile  of  the  total  land 
area  of  the  reftige  and  100  deer  per 
square  mile  of  forested  habitat  in  the  27 
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Valley  flood  plain  on  the  west  and  the 
rolling  hardwood  forest  and  lake  region 
on  the  east.  The  refuge  is  administered 
as  a  unit  of  the  Detroit  Lakes  Wetland 
Management  District  (DLWMDj.  The 
DLVVMD.  which  has  its  headquarters 
near  Detroit  Lakes.  Minnesota,  also 
currently  administers  155  Waterfowl 
Production  Areas.  322  perpetual 
wetland  easements  and  14  Farmers' 
Home  AdministratioQ  (FmHAJ 
Conservation  Easements  in  the  five  ^ 
northwestern  Minnesota  counties  of 
Becker,  Clay.  Mahnomen,  Norman  and 
Polk.  Diverse  habitat  on  the  refuge 
attracts  an  impressive  variety  and 
abundance  of  wildhfe.  Besides  a  large 
white-tailed  deer  population,  refuge 
habitat  is  used  by  both  dabbler  and 
diver  waterfowl  species,  moose,  riiink. 
nifSed  grouse,  cormorants,  herons, 
rabbits,  raccoon,  otter,  beaver,  muskrat. 
various  hawk  and  owl  species,  and  more 
than  100  neotropical,  water  and  other 
migratory  bird  species. 

Opening  the  refuge  to  the  hunting  of 
white-tailed  deer  has  been  found  to  be 
compatible  in  a  separate  compatibility 
.  determination.  This  finding  was  based 
on  findings  that  (1)  hunting  is  widely 
recognized  by  wildlife  managers  as  an 
integral  part  of  a  comprehensive 
wildlife  conservation  management  plan; 
(2)  the  deer  population  of  the  refuge  and 
surrounding  area  has  become  so  large 
that  habitat  damage  and  excessive  crop 
depredation  is  occurring:  (3)  reducing 
the  deer  population  would  improve  the 
health  and  condition  of  the  deer  herd, 
eliminate  the  damaging  effects  of  over- 
population on  refuge  habitat  and  reduce 
the  depredation  damage  caused  by  deer 
on  crops  that  surround  the  refuge;  and 
(4)  deer  hunting  would  provide  wildlife- 
oriented  recreational  opportunities  in  an 
area  of  Minnesota  where  hunting  and 
fishing  are  important  recreational 
activities. 

Historically,  this  area  of  Minnesota 
has  attracted  large  numbers  of  deer, 
especially  in  winter,  because  both 
prairie  and  woodland  habitat  were 
available.  Over  the  past  25  years,  the 
previous  owner  actively  encouraged 
deer  to  use  the  area  by  planting  many 
acres  of  lure  crops,  limiting  hunting 
pressure  and  providing  a  high  degree  of 
protection  for  the  deer  herd.  Because  of 
this,  the  deer  population  has  increased 
and  been  concentrated  in  the  relatively 
small  refuge  area.  Today,  the  refuge  and 
surrounding  area  host  a  white-tailed 
deer  population  of  about  300  during  the 
•  spring  and  fall  and  up  to  500  in  the 
winter.  Preliminary  surveys  indicate 
that  winter  densities  range  fi-om  18  to  20 
deer  per  square  mile  of  the  total  land 
area  of  the  rehtge  and  100  deer  per 
square  mile  of  forested  habitat  in  the  27 


square-mile  area  that  includes  and 
surrounds  the  refuge.  A  large  proportion 
of  these  deer  use  the  three  square-mile 
area  of  the  refuge  extensively 
throughout  the  year.  The  refuge  winter 
deer  population  is  estimated  at  60  to  70 
deer  per  square  mile  of  the  total  land 
area  of  the  refuge  and  more  than  200  per 
square  mile  of  forested  habitat.  Over- 
population by  deer  is  evident  by  the 
presence  of  browse  lines  in  the  refuge 
woodlands.  The  goal  of  the  proposed 
hunt  is  to  lower  the  deer  population  to 
within  the  statewide  density  range  il- 
ls per  square  mile  of  the  total  land  area 
and  5-80  per  square  mile  of  forested 
habitat).  Field  studies  would  be 
conducted  to  monitor  habitat  conditions 
and  population  dynamics  to  determine 
what  the  appropriate  deer  population 
should  be  for  the  refuge  and 
surrounding  area. 

The  Special  Permit  Area  (SPAJ  would 
be  hunted  during  the  State's  4A  and  4B 
firearms  seasons.  The  SPA  covers 
approximately  2,000  acres,  excluding 
refuge  facilities  and  occupied  building 
sites.  About  1,200  acres  of  the  SPA  are 
deemed  huntable  during  a  normal 
hunting  season.  Initially,  until  the  herd 
is  reduced  and  under  control,  only 
antlerless  deer  would  be  taken.  As  many 
as  60  permits  would  be  issued  for  the 
two-day  4A  season  and  up  to  80  permits 
would  be  issued  for  the  four-day  4B 
season.  The  maximum  hunter  density 
would  be  one  hunter  per  15  acres. 
Hunter  and  Ser\'ice  personnel  safety 
would  determine  the  actual  niunber  of 
permits  that  are  issued  each  season. 

A  Section  7  evaluation  pursuant  to 
the  Endangered  Species  Act  was 
conducted  for  the  proposed  hunt.  The 
refuge  is  in  the  breeding  range  of  bald 
eagles.  Eagles  also  use  the  refuge 
regularly  for  feeding;  however,  they 
would  have  migrated  south  by  the  time 
the  firearms  deer  season  opened  in 
November.  The  refuge  is  in  the 
peripheral  range  of  the  gray  wolf; 
however,  no  wolves  have  ever  been  seen 
on  the  refuge.  The  tight  controls  of  the 
hunt  would  make  the  chance  illegal  take 
of  a  gray  wolf  unlikely.  While  western 
prairie  fringed  orchids  have  been  found 
in  Polk  County,  no  populations  have 
been  identified  on  the  refuge.  Even  if 
such  a  population  were  discovered,  they 
would  be  dormant  during  the  hunting 
season.  The  proposed  action  is  not 
likely  to  adversely  affect  any  Federally 
listed  or  proposed  for  listing  threatened 
or  endangered  species  or  their  critical 
habitats. 

Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  an 
environmental  assessment  was 
conducted  and  a  Finding  of  No 
Significant  Impact  (FONSI)  was  made 


regarding  the  proposed  hunL  Detroit 
Lakes  Wetland  Management  District  and 
refi^  staff,  along  with  input  from  local 
Minnesota  Department  of  Natural 
Resources  representatives,  were 
primarily  responsible  for  the 
development  of  the  alternatives 
reviewed  in  making  the  FONSI 
conclusion.  Refuge  objectives  and 
Ser\'ice  concerns  guided  the  process. 
Public  needs  and  expectations  were  also 
taken  into  consideration  during  the 
development  of  the  alternatives. 

The  annual  cost  of  this  hunting 
program  would  be  approximately 
$3,000.  Within  the  annual  DLWKID 
budget  of  $676,000.  the  necessary  funds 
would  be  available  for  the  development, 
operation  and  maintenance  of  this 
program  pursuant  to  the  Refuge 
Recreation  Act. 

2.  Ohio  FUver  Islands  I^ationa]  Wiidlife 
Refuge 

The  Service  proposes  to  open  Ohio 
River  Islands  National  Wildhfe  Refuge 
to  the  himting  of  migratory  game  birds 
upland  game  hunting,  and  big  game 
hunting.  Established  in  1990.  the  refuge 
became  the  first  national  wildlife  refuge 
in  West  Virginia.  The  refuge  consists  of 
9  islands  in  the  Ohio  River.  The 
acquisition  boundan,-  stretches  362  river 
miles  from  Shippingport.  Pennsylvania 
to  Manchester.  Ohio  and  includes  four 
states  (Pennsylvania.  Ohio.  West 
Virginia  and  Kentucky).  The  refuge  was 
established  under  the  authority  of  the 
Fish  and  Wildhfe  Act  of  1956.'The 
refiige's  primar)'  purpose  is  for  the 
development,  advancement, 
management,  conservation,  and 
protection  of  fish  and  wildlife  resources. 
This  purpose  was  further  defined  by  the 
objectives  stated  in  the  refuge's 
management  plan  to  include  (1)  the 
management  and  protection  of  uildlifo 
habitat.  (2)  the  management  and 
protection  of  wildlife  populations,  and 
(3)  to  allow  appropriate  public  uses 
including,  but  not  limited  to.  hunting, 
fishing,  trapping,  wildlife  obser\ation 
and  environmental  education. 

Twenty  species  of  waterfowl  have 
been  recorded  using  the  islands  and 
associated  riverine  habitats  of  the  Ohio 
River.  The  majority  of  these  waterfowl 
are  migrator}',  using  the  river  and  island 
habitats  as  feeding  and  resting  areas. 
More  than  5.800  individual  waterfowl 
were  observed  using  tlie  islands  during 
the  165  island  visits  from  February  1992 
to  September  1993.  The  take  of 
migratory  game  birds  will  include 
waterfowl,  coots,  gallinules,  rails,  snipe, 
woodcock  and  mourning  dove.  Seasons 
on  the  refuge  will  coincide  with  the 
appropriate  State  seasons.  The  take  of 
all  other  migratory  birds  will  be 
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prohibited.  The  proposed  migratory 
game  bird  hunting  program  will 
currently  encompass  7  islands  and 429 
acres.  Aside  from  wiiodcock  hunting,  all 
migratory  game  bird  hunting  will,  in 
reality,  occur  only  op  the  shoreline 
perimeter  of  the  islands,  which 
constitutes  approximately  80  acres  (15% 
of  the  cvurent  refuge  acreage). 

Cottontail  rabbits  And  fox  squirrels  are 
present  on  the  Ohio  River  islands,  with 
current  numbers  variable  depending  on 
specific  islands  and  their  habitats.  Much 
of  the  island  habitati  have  succeeded 
beyond  the  early  to  nte  oldfield  habitats 
preferred  by  cottontail  rabbits,  and  food 
available  for  fox  squirrels  is  hmited 
mostly  to  soft  mast.  However,  it  is  felt 
that  these  species  art  present  in 
huntable  populations.  The  refuge  season 
for  these  species  wil|  coincide  with  the 
appropriate  State  seasons.  Method  of 
take  will  be  restricted  to  shotgun  only 
for  safety  reasons.  Tke  take  of  all  other 
upland  game,  including  turkey,  grouse, 
pheasant,  and  quail, Iwill  be  prohibited. 

White-tailed  deer  ire  found  in  varying 
numbers  on  the  Ohio  River  Islands.  The 
size  and  habitat  conditions  on  each 
island  are  different  and  deer  utilization 
reflects  this.  Deer  m«ive  freely  from  the 
mainland  to  the  islands,  def>ending  on 
surrounding  public  i  ise  pressiues, 
season,  etc.,  tying  is!  and  deer  densities 
to  stuTounding  deer  jopidations.  Deer 
bunting  is  proposed  for  the  refuge 
within  the  framewoi  c  of  applicable 
State  regulation.  Method  of  take  will  be 
restricted  to  archery  only  for  safety 
reasons  and  season  1  ;ngths  will 
correspond  to  State  i  irchery  deer 
seasons. 

A  separate  compai  ibility 
determination  was  r  lade  for  the 
proposed  himt,  and  he  proposed 
recreational  bunts  w  ere  found  to  be 
compatible.  The  hur  t  prc^ams  must  be 
monitored  and  adjui  ted  as  necessary  to 
reduce  or  eliminate  idverse  impacts  to 
the  refuge  resources  and  refuge 
operations. 

A  Section  7  evalui  tion  pursuant  to 
the  Endangered  Spe(  ies  Act  was 
conducted  for  the  pi  aposed  hunt.  The 
listed  species  consic  ered  in  this 
evaluation  are  pink  i  nucket  pearly 
mussel,  fanshell  mu:  sel,  bald  eagle  and 
peregrine  falcon.  Th  (  pink  mucket 
pearly  mussel  and  h  nshell  mussel  occur 
on  sand  and  gravel  s  libstrate  found  on 
the  river  bottom.  Hu  iting  on  the  island 
terrestrial  habitats  ai  id  from  boats 
around  the  island  p€  rimeters  will  not 
impact  these  mussel  i  or  freshwater 
mussel  habitat.  Area  s  having 
concentrated  eagle  u  se  will  be  zoned  to 
prohibit  hunting.  Th  e  peregrine  falcon 
is  a  rare  visitor  to  thi ;  Ohio  River  Valley, 
aitd  bunting  activity  is  not  expected  to 


have  any  impact  on  this  species. 
Accordingly,  it  was  concluded  that  the 
proposed  hunt  is  not  likely  to  adversely 
affect  any  Federally  listed  or  proposed 
for  listing  threatened  or  endangered 
species  or  their  critical  habitats. 

An  environmental  assessment  was 
developed  piu^uant  to  the  National 
Environmental  Policy  Act  (NEPA)  and  a 
Finding  of  No  Significant  Impact 
(FONSI)  was  made  wath  respect  to  the 
proposed  hunts.  During  the  planning 
stages  of  developing  the  hunt  proposal, 
the  refuge  was  in  direct  contact  with  a 
variety  of  government  agencies, 
conservation  organizations,  landowners, 
and  interested  members  of  the  public. 
Alternatives  were  developed  that 
highlighted  all  concerns  and  the 
alternative  for  safe  management  of  a 
hunting  program  was  deemed 
appropriate.  In  December  1993,  the 
refuge  announced  the  availability  of  the 
environmental  assessment  to  the  general 
public.  Pubhc  comment  was  solicited 
through  news  releases,  radio  interviews, 
writing  to  area  conservation 
organizations,  and  contacting 
individuals  who  had  expressed  an 
interest  in  the  himting  program.  The 
conclusion  of  the  environmental 
assessment  stated  that  hunting  pressure 
is  expected  to  be  low  and  wildlife 
disturbance  should  be  minimal.  Hunting 
conditions  will  be  monitored,  however, 
and  appropriate  actions  taken  if 
necessary  to  protect  the  biological 
resources  of  the  refuge. 

In  addition  to  staff  expenses, 
estimated  at  $4,616,  the  refuge  will 
incur  costs  for  signs,  vehicle 
maintenance,  leaflet  printing,  and 
miscellaneous  supplies  at  an  estimated 
annual  cost  of  $1,500.  These  cost 
estimates  bring  the  total  cost  for  the 
hunt  program  to  approximately  $6,000. 
Therefore,  it  is  determined  that  funds 
are  available  for  the  development, 
operation  and  maintenance  of  this 
proposed  program  pursuant  to  the 
Refuge  Recreation  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 


The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Officer,  U.S.  Fish 
and  Wildlife  Service,  1849  C  Street, 
NW,  MS  224  ARLSQ,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0014),  Washington,  DC 
20503. 

Economic  Effect 

This  rulemaking  was  not  subject  to 
the  Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  revealed  that  the  rulemaking 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
which  include  businesses,  organizations 
or  governmental  jurisdictions.  This 
proposed  rule  would  have  minimal 
effect  on  such  entities. 

Federalism 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,-  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102{2){C)  of  the  National 
Environmental  Pohcy  Act  of  1969  (42 
U.S.C.  4332{2)(C)'),  environmental 
assessments  have  been  prepared  for 
these  openings.  Based  upon  the 
Environmental  Assessments,  the  Service 
issued  Findings  of  No  Significant 
Impact  with  respect  to  the  openings. 
Section  7  evaluations  were  prepared 
pursuant  to  the  Endangered  Species  Act 
with  a  finding  that  no  adverse  impact 
would  occur  to  any  identified 
threatened  or  endangered  species. 

Primary  Author 

Ehincan  L.  Brown,  Esq.,  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service, 
Washington,  DC,  is  the  primary  author 
of  this  rulemaking  document. 


List  of  Subjects  in  50  CFR  Part  32 

Hunting,  Fishing,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

Accordingly,  part  32  of  chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  ameiided 
as  set  forth  below: 

PART  32— {AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k, 
664.  668dd.  and  715i. 

2.  Section  32.7  List  of  refuge  units 
open  to  hunting  and/or  fishing  is 
amended  by  adding  the  alphabetical 
listing  of  "Rydell  National  Wildlife 
Refuge"  under  the  State  of  Minnesota 
and  "Ohio  River  Islands  National 
Wildlife  Refuge"  under  the  State  of 
West  Virginia. 

3.  Section  32.24  California  is 
amended  by  revising  paragraph  D.  of 
Delevan  National  Wildlife  Refuge  to 
read  as  follows: 

§32.24  California. 


Delevan  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  [Reserved.] 

•        •        •        •        * 

4.  Section  32.42  Minnesota  is 
amended  by  adding  the  alphabetical 
listing  of  Rydell  National  Wildlife 
Refuge  to  read  as  follows: 

§32.42    Minnesota. 

jt         •         *         •_       '• 

Rydell  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved.] 

B.  Upland  Game  Hunting.  [Reserved.] 
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List  of  Subjects  in  50  CFK  Part  32 

Hunting,  Fishing,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

Accordingly,  part  32  of  chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below: 

PART  32— {AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C  460k, 
664.  668dd.  and  7151. 

2.  Section  32.7  List  of  refuge  units 
open  to  hunting  and/or  fishing  is 
amended  by  adding  the  alphabetical 
hsting  of  "Rydell  National  Wildlife 
Refuge"  under  the  State  of  Minnesota 
and  "Ohio  River  Islands  National 
Wildlife  Refuge"  under  the  State  of 
West  Virginia. 

3.  Section  32.24  California  is 
amended  by  revising  paragraph  D.  of 
Delevan  National  Wildlife  Refuge  to 
read  as  follows: 

§  32.24  Califomia. 

*  -      *      -  *        •        • 

Delevan  National  Wildlife  Refuge 

»        *        •        *        * 

'     D.  Sport  Fishing.  (Reserved.] 

•  *        •        *        • 

4.  Section  32.42  Minnesota  is 
amended  by  adding  the  alphabetical 
hsting  of  Rydell  National  Wildlife 
Refuge  to  read  as  follows: 

§32.42    Minnesota 

Jk  •  *  *  '» 

Rydell  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved.] 

B.  Upland  Game  Hunting.  [Reserved.] 


C.  Big  Game  Hunting.  Hunting  of 
white-tailed  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Permits  are  required  to  hunt  white- 
tailed  deer  in  the  Special  Permit  Area  of 
thei^hige. 

2.  Hunting  in  the  Special  Permit  Area 
is  permitted  with  firearms  only. 

3.  Antlerless  deer  only  may  be  taken 
in  the  Special  Permit  Area. 

4.  Construction  or  use  of  permanent 
blinds,  permanent  platforms,  or 
permanent  ladders  is  prohibited. 
Portable  stands  are  permitted  but  must 
be  removed  from  the  refuge  at  the  end 
of  each  day's  hunt. 

5.  Deer  taken  from  the  Special  Permit 
Area  must  be  taken  to  the  refuge  check 
station. 

D.  Sport  Fishing.  [Reserved.] 

*  •        *        •        * 

5.  Section  32.67  Washington  is 
amended  by  revising  paragraph  C.  of 
Columbia  National  Wildlife  Refuge  to 
read  as  follows: 

§32.67    Washington. 

*  *        »        »        « 

Columbia  National  Wildlife  Refuge 

*  •        »        »        * 

C.  Big  Game  Hunting.  [Reserved.] 

"  *        •        «        •        « 

6.  Section  32.68  West  Virginia  is 
revised  to  read  as  follows: 

§32.68    West  Virginia. 

The  following  refuge  units  have  been 
opened  to  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Ohio  River  Islands  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Migratory  game  bird  hunting  is 


permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  Each  hunter  must  have  in  his 
possession  a  current  copy  of  the  Ohio 
River  Islands  National  Wildlife  Refuge 
Hunting  Regulations  Leaflet  while 
participating  in  a  refuge  hunt. 

B.  Upland  Game  Hunting.  The 
hunting  of  rabbit  and  squirrel  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  The  use  of  dogs  for  pursuit  while 
rabbit  hunting  is  prohibited. 

2.  The  take  of  squirrel  and  rabbit  is 
restricted  to  shotgun  only. 

3.  Each  hunter  must  have  in  his 
possession  a  current  copy  of  the  Ohio 
River  Islands  National  WildUfe  Refuge 
Hunting  Regulations  Leaflet  while 
participating  in  a  refuge  hunt. 

C.  Big  Game  Hunting.  The  hunting  of 
white-tailed  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Only  archery  hunting  is  permitted. 

2.  Organized  deer  drives  by  two  or 
more  hunters  are  prohibited.  A  drive  is 
hereby  defined  as  the  act  of  chasing, 
pursuing,  disturbing  or  othenvise 
directing  deer  so  as  to  make  the  animals 
more  susceptible  to  harvest. 

3.  Baiting  for  deer  on  refuge  lands  is 
prohibited. 

4.  Each  hunter  must  have  in  his 
possession  a  current  copy  of  the  Ohio 
River  Islands  National  Wildlife  Refuge 
Regulations  Leaflet  while  participating 
in  a  refuge  hunt. 

Dated:  June  10.  1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretary' for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  94-17267  Filed  7-14-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 


Fish  and  Wildlife 
50  CFR  Part  32 


RIN  1018-^060 


Service 


Addition  of  Ro€l(  Lake  National  Wildlife 
Refuge  to  tfie  List  of  Open  Areas  for 


Hunting  In  North 

AGENCY:  Fish  and 

Interior 

ACTION:  Proposed 


Dakota 

Wildlife  Sen'ice, 


rule. 


SUMMARY:  The  U.' ;.  Fish  and  Wildlife 
Service  (Service)  )roposes  to  add  Rock 
Lake  National  Wi  dlife  Refuge  to  the  list 
of  areas  open  for  Mg  game  hunting  in 
North  Dakota  alor  g  with  pertinent 
refuge-specific  rej  ulations  for  such 
activity.  The  Serv  ce  has  determined 
that  such  use  will  be  compatible  with 
the  purposes  for  v  'hich  the  refuge  was 
established.  The  5  ervice  has  further 
determined  that  tl  is  action  is  in 
accordance  with  t  le  provisions  of  all 
applicable  laws,  is  consistent  with 
principles  of  soun  d  wildlife 
management,  and  is  otherwise  in  the 
public  interest  by  providing  additional 
recreational  oppoi  tunities  of  a 
resource. 


renewable  natural 

DATES:  Comments 

or  before  Septemhsr  13, 1994. 

ADDRESSES:  Assist  ant  Director — Refuges 


and  Wildlife,  U.S 


Duncan  L.  BrowTi, 
above;  Telephone 


may  be  submitted  on 


Fish  and  Wildlife 


Service.  1849  C  St  reet,  NW.,  MS  670 
ARLSQ,  WashingtDn,  DC  20240. 
FOR  FURTHER  INFOF  MAT10N  CONTACT: 


Esq.,  at  the  address 
703-35&-1744. 
SUPPLEMENTARY  INFORMATION:  National 
wildhfe  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary^  may  open  refuge 
areas  to  hunting  aj  id/or  fishing  upon  a 
determinatiiH]  tha  such  uses  are 
compatible  with  t  le  purpose(s)  for 
which  the  rt^fuge  ^  .as  established,  and 
that  funds  are  ava  lable  for 
development,  ope  ation,  and 
maintenance  of  a  lunting  or  fishing 
program.  The  actiiin  must  also  he  in 
accordance  with  p  revisions  of  all  laws 
applicable  to  the  a  reas,  must  be 
consistent  with  th  s  principles  of  sound ' 
wildlife  managem  snt.  and  must 
otherwise  be  in  th  f  pubUc  interest.  This 
rulemaking  propo  es  to  open  Rock  Lake 
National  Wildlife  Refuge  to  deer 
hunting.  The  hunt  will  be  in  accordance 
with  State  regulations  pertaining  to 
archery  and  firean  ns  deer  hunting,  and 
as  illustrated  in  th  j  North  Dakota 
Hunting  Guide  (1?  93). 


Request  for  Conunents 

Department  of  the  Interior  policy  is, 
whenever  practicable,  to  affcmi  the 
public  a  meaningful  opportunity  to 
participate  in  the  rulemaking  process.  A 
60-day  comment  period  is  specified  in 
order  to  facilitate  public  input. 
Accordingly,  interested  persons  may 
submit  written  comments  concerning 
this  proposed  rule  to  the  person  listed 
above  under  the  heading  ADDRESSES.  All 
substantive  comments  will  be  reviewed 
and  considered. 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(NWRSAA)  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (RRA)  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  areas 
within  the  National  Wildlife  Refuge 
System  (Refuge  System)  for  any 
purpose,  including  but  not  limited  to 
hunting,  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  purposes  for  which 
each  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary.  The  RRA 
gives  the  Secretary  additional  authority 
to  administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  established.  In  addition, 
prior  to  opening  refuges  to  hunting  or 
fishing  under  this  Act,  the  Secretary  is 
required  to  determine  that  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  the 
permitted  forms  of  recreatiwi. 

Opening  Package 

In  preparation  for  this  opening,  the 
refuge  unit  has  included  in  its 
"openings  package"  for  Regional  review 
and  approval  from  the  Washington 
Office  the  following  docimients:  a 
hunting/fishing  plan;  an  environmental 
assessment;  a  Finding  of  No  Significant 
hnpact  (FONSI);  a  Section  7  evaluation 
or  statement,  pursuant  to  the 
Endangered  Species  Act,  that  these 
openings  are  not  likely  to  adversely 
affect  a  listed  species  or  critical  habitat; 
and  a  letter  of  concurrence  from  the 
affected  States.  From  a  review  of  the 
totality  of  these  docimients,  the 
Secretary  has  determined  that  the 
opening  of  the  Rock  Lake  National 
VVildlife  Refuge  to  deer  hunting  is 


compatible  with  the  principles  of  sound 
midlife  management  and  will  otherwise 
be  in  the  public  interest. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Secretary  has  also 
determined  that  this  opening  for  deer 
hunting  is  compatible  and  consistent 
with  the  primary  purposes  for  which  the 
refuge  was  established,  and  that  funds 
are  available  to  administer  the 
programs.  A  brief  description  of  the 
hunting  program  is  as  follows: 

Rock  Lake  National  Wildlife  Refuge 

Rock  Lake  National  VVildlife  Refuge 
(NWR)  is  a  5,587  acre  easement  refuge 
located  in  Towner  County,  North 
Dakota.  The  refuge  was  established  in 
1939  by  an  Executive  Order  as  a  refuge 
and  breeding  ground  for  migratory  birds 
and  other  wildlife.  The  refuge  is 
administered  by  the  Service's  Devils 
Lake  Wetland  Management  District, 
located  in  Devils  Lake,  North  Dakota. 
Rock  Lake  NWR  occupies  lands  that 
were  formed  by  glacial  activity  several 
million  years  ago.  The  glacial  drift 
moraine  running  through  North  Dakota 
is  characterized  by  rolling  grasslands 
interspersed  with  small  closed  basins. 
Devils  Lake  is  typical  of  this  area. 
Principal  wildlife  found  on  Rock  Lake 
NWR  includes  geese,  ducks,  various 
non-game  bird  species,  white-tailed 
deer,  muskrat,  mink  and  fox.  Bald 
eagles,  whooping  cranes,  and  peregrine 
falcons  use  the  area  on  an  occasional 
basis. 

Since  hunting  has  been  prohibited  on 
Rock  Lake  NWR,  deer  from  the 
surrounding  area  are  drawn  to  the 
refuge  during  the  State  firearms  deer 
season.  Unfortunately,  following  the 
close  of  the  deer  season  they  do  not 
return  to  the  areas  from  which  they 
Came  until  the  following  spring. 
Heightened  winter  deer  concentrations 
are  destructive  to  refuge  habitat  and 
lead  to  serious  depredation  problems  on 
neighboring  private  lands,  particularly 
during  severe  winters.  This  refuge  is  the 
only^large  closed-to-hunting  area  for 
many  miles. 

The  primary  objective  of  this  hunt  is 
to  reduce  the  degradation  of  habitat 
used  by  nesting  waterfowl  and  other 
wildlife,  migratory  wildlife,  rare  and 
endangered  wildlife,  and  native 
(resident)  wildlife.  The  proposed  hijnt 
would  also  reduce  depredation 
problems  on  privately  owned  land, 
redistribute  deer,  improve  the  health  of 
the  herd,  reduce  the  risk  of  deer/vehicle 
collisions,  and  provide  recreational 
opportunities.  A  designated  area  of  the 
reftige  would  be  opened  to  deer  hunting 
only  during  the  State  firearms  deer 
season  and  archery  hunting  would  be 
open  from  the  opening  of  the  firearms 


season  until  the  close  of  the  State 
archery  season.  All  state  regulations 
pertaining  to  archery  and  firearms  deer 
hunting  would  apply.  Deer  hunting 
would  be  monitored  by  refuge  officers 
and  State  game  wardens.  Hunter 
numbers,  number  of  deer  taken,  and 
refuge  deer  populations  would  be 
monitored.  The  refuge  will  be  open  to 
all  holders  of  a  North  Dakota  2E  deer 
hunting  permit  and  all  those  with  a 
valid  North  Dakota  deer  archery  permit. 
The  Service  projects  that  100-150  deer 
hunting  visits  will  occur  each  year.  If 
excessive  harvest  or  winter  mortality 
problems  are  evident,  alternative 
management  would  be  proposed. 

Opening  the  refuge  to  the  hunting  of 
deer  has  been  found  to  be  compatible  in 
a  separate  compatibility  determination. 
This  determination  noted  also  that  most 
migratory  birds  will  have  migrated 
south  priorto  the  opening  of  the  State 
deer  hunting  season.  A  Section  7 
evaluation  pursuant  to  the  Endangered 
Species  Act  was  conducted  and  it  was 
determined  that  the  proposed  action  is 
not  likely  to  adversely  affect  any 
Federally  listed  or  proposed  for  listing 
threatened  or  endangered  species  or 
their  critical  habitats.  Pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA),  an  envirormiental  assessment 
was  made  and  a  Finding  of  No 
Significant  Impact  (FONSI)  was  made 
regarding  the  hunt.  All  neighbors  and 
farm  operators  in  the  local  area  were 
contacted  about  the  proposed  action  and 
they  concurred  with  the  proposed  hunt. 
The  environmental  assessment  was 
prepared  by  the  Devils  Lake  Wetland 
Management  district  and  Wetland 
Habitat  Office,  Bismarck,  North  Dakota, 
and  with  the  assistance  of  the  North 
Dakota  Game  and  Fish  Department,  As 
the  deer  hunt  will  be  monitored 
cooperatively  by  refuge  personnel  and 
State  game  wardens,  no  special  funding 
will  be  required  to  monitor  and  control 
the  hunt.  Refuge  monitoring  would  be  a 
collateral  duty  of  certain  refuge 
personnel.  No  special  refuge  permits 
will  be  required.  Therefore,  the  Service 
has  determined  that  there  would  be 
sufficient  funds  to  administer  the 
proposed  hunt  pursuant  to  the 
requirements  of  the  Refuge  Recreation 
Act. 

Paperwork  Reduction  Act 

The  information  collection  a 

requirements  for  part  32  are  found  in  50  c 

CFR  part  25  and  have  been  approved  by  / 

the  Office  of  Management  and  Budget  F 
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season  until  the  close  of  the  State 
archery  season.  All  state  regulations 
pertaining  to  archery  and  firearms  deer 
hunting  would  apply.  Deer  hunting 
would  be  monitored  by  rehige  officers 
and  State  game  wardens.  Hunter 
numbers,  number  of  deer  taken,  and 
refuge  deer  populations  would  be 
monitored.  The  refuge  will  be  open  to 
all  holders  of  a  North  Dakota  2E  deer 
hunting  permit  and  all  those  with  a 
valid  North  Dakota  deer  archery  permit. 
The  Service  projects  that  100-150  deer 
hunting  visits  will  occur  each  year.  If 
excessive  harvest  or  winter  mortality 
problems  are  evident,  alternative 
management  would  be  proposed. 

Opening  the  refuge  to  the  hunting  of 
deer  has  been  found  to  be  compatible  in 
a  separate  compatibility  determination. 
This  determination  noted  also  that  most 
migratory  birds  will  have  migrated 
south  priorto  the  opening  of  the  State 
deer  hunting  season.  A  Section  7 
evaluation  pursuant  to  the  Endangered 
Species  Act  was  conducted  and  it  was 
determined  that  the  proposed  action  is 
not  likely  to  adversely  affect  any 
Federally  listed  or  proposed  for  listing 
threatened  or  endangered  species  or 
their  critical  habitats.  Pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA),  an  environmental  assessment 
was  made  and  a  Finding  of  No 
Significant  Impact  (FONSI)  was  made 
regarding  the  hunt.  All  neighbors  and 
farm  operators  in  the  local  area  were 
contacted  about  the  proposed  action  and 
they  concurred  with  the  proposed  hunt. 
The  environmental  assessment  was 
prepared  by  the  Devils  Lake  Wetland 
Management  district  and  Wetland 
Habitat  Office,  Bismarck,  North  Dakota, 
and  with  the  assistance  of  the  North 
Dakota  Game  and  Fish  Department,  As 
the  deer  hunt  will  be  monitored 
cooperatively  by  refuge  personnel  and 
State  game  wardens,  no  special  funding 
will  be  required  to  monitor  and  control 
the  hunt.  Refuge  monitoring  would  be  a 
collateral  duty  of  certain  refuge 
personnel.  No  special  refuge  permits 
will  be  required.  Therefore,  the  Service 
has  determined  that  there  would  be 
sufficient  funds  to  administer  the 
proposed  hunt  pursuant  to  the 
requirements  of  the  Refuge  Recreation 
Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 


under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  appUcation  form  is 
required  to  obtain  a  benefit. 

The  pubhc  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Officer.  U.S.  Fish 
and  Wildlife  Service,  1849  C  Street, 
NW,  MS  224  ARLSQ,  Washington.  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0014),  Washington,  DC 
20503. 

Economic  Effect 

This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  revealed  that  the  rulemaking 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
which  include  businesses,  organizations 
or  governmental  jurisdictions.  This 
proposed  rule  would  have  minimal 
effect  on  such  entities. 

Federalism 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Considerations 

Piu^uant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)),  an  environmental 
assessment  has  been  prepared  for  this 
opening.  Based  upon  the  Environmental 
Assessments,  the  Service  issued  a 
Finding  of  No  Significant  Impact  with 


respect  to  the  opening.  A  Section  7 
evaluation  was  prepared  pursuant  to  the 
Endangered  Species  Act  with  a  finding 
that  no  adverse  impact  would  occur  to 
any  identified  threatened  or  endangered 
species. 

Primary  Author 

Duncan  L.  Brown,  Esq.,  DiNnsion  of 
Refuges,  U.S.  Fish  and  Wildlife  Service. 
Washington.  DC,  is  the  primary  author  of  this 
rulemaking  document. 

List  of  Subjects  in  50  CFR  Part  32 

Hunting.  Fishing.  Reporting  and 
recordkeeping  requirements,  Wildlife, 
Wildlife  refuges. 

Accordingly,  part  32  of  chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below: 

PART  32— {AMENDEDJ 

•    1.  The  authority  citation  for  part  32 
continues  to  read  as  follows; 

Authority:  5  U.S.C.  301;  :6  U.S.C.  460k. 
664, 668dd,  and  71 5i. 

§32.7    [Amended] 

2.  Section  32.7  List  of  refuge  units 
open  to  bunting  and/or  fishing  is 
amended  by  adding  the  alphabetical 
listing  of  "Rock  Lake  Natiojial  Wildlife 
Refuge"  under  the  state  of  North  Dakota. 

3.  Section  32.53  North  Dakota  is 
amended  by  adding  the  alphabetical 
listing  of  Rock  Lake  National  WildUfe 
Refuge  to  read  as  follows: 

§32.53    tiorth  Dakota. 


Rock  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reser\'ed.l 

B.  Upland  Game  Hunting.  {Reserve*!  ] 

C.  Big  Game  Hunting.  The  refuge  is 
open  to  the  hunting  of  deer  only  durin,:; 
the  State  firearms  deer  season.  Archer>' 
hunting  is  open  from  the  opening  of  tlie 
firearms  season  until  the  close  of  the 
State  archer)'  season.  All  State 
regulations  pertaining  to  archery  and 
firearms  deer  hunting  apply. 

D.  Sport  Fishing.  (Resert'ed.) 
*        «        *        *        « 

Dated:  lune  27. 1994. 

George  T.  Frainpton,  |r^ 

Assistant  Secretary  for  Fish  and  Wildlife  a:  d 

Parks. 
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Rules  and  Regulation 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatMlrty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  tiy 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  ttie  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart532' 
RiN  3206-AG09 


Prevailing  Rate  Systems;  Aroostook, 
ME,  NAF  Wage  Area 

AGENCY:  Office  of  Personnel ' 
Management. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  an 
interim  regulation  to  abolish  the 
Aroostook,  Maine,  ndnappropriated 
fund  (NAF)  Federal  Wage  System  wage 
area  and  to  redefine  Aroostook  and 
Washington  Counties,  Maine,  as  areas  of 
application  to  the  Cumberland,  Maine, 
NAF  wage  area  for  pay-setting  purposes. 
With  the  scheduled  closing  of  Loring 
Air  Force  Base  (AFB)  on  September  30, 
1994,  and  the  ctirrent  downsizing  of  the 
Army  and  Air  Force  Exchange  Service 
and  Loring  AFB  Morale,  Welfare  and 
Recreation  Department,  there  will  not  be 
a  sufficient  nimiber  of  employees  to 
conduct  the  wage  change  survey 
scheduled  for  July  1994  or  to  meet  the 
regulatory  requirements  for  a  survey 
area. 

DATES:  This  interim  rule  becomes 
effective  on  July  18, 1994.  Comments 
must  be  received  by  August  17, 1994. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Acting  Assistant 
Director  for  Compensation  Policy, 
Personnel  Systems  and  Oversight 
Group,  U.S.  Office  of  Personnel 
Management,  Room  6H31, 1900  E  Street 
NW.,  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Graham  Humes,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  The 
Aroostook  NAF  wage  area  is  composed 
of  two  coimties.  Aroostook  County  is 
the  surx'ey  area,  and  Washington  County 
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a  sufficient  number  of  employees  to 
conduct  the  wage  change  survey 
scheduled  for  July  1994  or  to  meet  the 
regulatory  requirements  for  a  survey 
area. 

DATES:  This  interim  rule  becomes 
effective  on  July  18, 1994.  Comments 
must  be  received  by  August  17, 1994. 

ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Acting  Assistant 
Director  for  Compensation  Policy, 
Personnel  Systems  and  Oversight 
Group,  U.S.  Office  of  Personnel 
Management,  Room  6H31, 1900  E  Street 
NW.,  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Graham  Humes.  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  The 
Aroostook  NAF  wage  area  is  composed 
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the  sur\'ey  area,  and  Washington  Coimty 


is  the  area  of  application.  The  host 
activity,  Loring  AFB,  is  scheduled  to 
close  on  September  30, 1994.  With  the 
scheduled  closing  of  Loring  AFB  and 
the  current  downsizing  of  the  Army  and 
Air  Force  Exchange  Service  and  Loring 
AFB  Morale,  Welfare  and  Recreation 
Department,  there  will  not  be  a 
sufficient  number  of  employees  to 
conduct  the  wage  change  survey 
scheduled  for  July  1994.  The 
Department  of  Defense  projects  that  no 
more  than  25  Federal  Wage  System 
(FWS)  employees  will  work  in 
Aroostook  County  by  September  30,  ■ 
1994.  Cutler  Radio  Station,  in 
Washington,  Maine,  the  only  other 
installation  with  NAF  employees  in  the 
wage  area,  has  eight  FWS  employees 
and  does  not  have  sufficient  capability 
to  serve  as  host  installation.  Because 
neither  county  meets  the  minimum  of 
26  NAF  employees  required  to  estabhsh 
a  wage  area,  Aroostook  and  Washington 
Counties  must  be  redefined  as  areas  of 
application  to  an  existing  wage  area. 

The  provisions  of  5  CFR  532.219  list 
the  following  criteria  for  consideration 
when  two  or  more  coimties  are  to  be 
combined  to  constitute  a  single  wage 
are: 

(1)  Proximity  of  laj^est  activity  in 
each  county; 

(2)  Transportation  facilities  and 
commuting  patterns;  and 

(3)  Similarities  of  the  counties  in: 
(ij  Overall  population; 

(ii)  Private  employment  in  major 
industry  categories;  and 

(iii)  Kinds  and  sizes  of  private 
industrial  establishments.  These  criteria 
are  discussed  below. 

Loring  AFB  in  Aroostook  County  and 
Cutler  Radio  Station  in  Washington 
County  are  closest  to  the  Cumberland, 
Maine,  NAF  wage  area.  Loring  AFB  is 
approximately  461  kilometers  (286 
miles)  and  Cutler  Radio  Station  is 
approximately  298  kilometers  (185 
miles)  from  Brunswick  Naval  Air 
Station,  host  installation  and  largest 
activity  in  the  Cumberland,  Maine,  NAF 
wage  area.  York,  Maine  (which  was 
defined  as  a  wage  area  effective  March 
23, 1994,  by  an  interim  rule  59  FR 
13641),  is  the  next  closest  NAF  wage 
area.  Portsmouth  Naval  Shipyard  is  the 
largest  activity  and  host  installation  in 
York,  Maine,  and  is  located 
approximately  585  kilometers  (363 
miles)  from  Loring  AFB  and  415 
kilometers  (258  miles)  from  Cutler 
Radio  Station. 


Transportation  facilities  consist  of 
interstate  highways  and  principal 
highways.  The  most  direct  route  from 
Loring  AFB  and  Cutler  Radio  Station  to 
Cumberland,  Maine,  and  Brunswick 
Naval  Air  Station  is  Interstate  95. 
Interstate  95  then  continues  to  York, 
Maine,  and  Portsmouth  Naval  Shipyard. 

An  analysis  of  the  1990  commuting 
patterns  indicates  that  37,392  workers 
live  and  work  within  Aroostook  County. 
Aroostook  County  out-commuters 
include  113  who  commute  to  work  in 
Washington  County,  42  who  commute 
to  Cumberland  County,  and  none  who 
commute  to  York  County.  The  1990 
commuting  patterns  for  Washington 
County  indicate  that  12.178  workers  live 
and  work  within  Washington  County. 
Washington  County  out-commuters 
include  54  who  conunute  to  work  in 
Aroostook  County,  11  who  commute  to 
Cumberland  County,  and  none  who 
commute  to  York  Qjunty. 

In  overall  population,  Aroostook 
(population  86,936)  and  Washington 
(population  35.308)  Counties  are 
smaller  than  both  York  County 
(population  164,587)  and  Cumberland 
County  (243.135).  In  terms  of  private 
industry  employment  in  the  major 
industry  categories,  Aroostook 
(employment  2,402)  and  Washington 
(employment  599)  Counties  are  again 
smaller  than  both  York  County 
(employment  4,428)  and  Cumberland 
County  (employment  14,901).  As  with 
the  employment  criteria,  the  kinds  and 
sizes  of  private  industry  establishments 
in  Aroostook  and  Washington  Counties 
more  closely  resemble  those  in  York 
County  but  are  smaller  than  both 
Cumberland  and  York  Counties.  In 
summary,  both  proximity  and 
transportation  facilities  favor  assigning 
Aroostook  and  Washington  Counties  to 
the  Cumberland,  Maine,  NAF  wage  area. 
Aroostook  and  Washington  Counties  are 
more  similar  to,  but  substantially 
smaller  than,  York  County  in  terms  of 
overall  population,  private  employment 
in  major  industry  categories,  and  kinds 
and  sizes  of  private  industrial 
establishments. 

The  Federal  Prevailing  Rate  Advisory 
Committee  reviewed  this  request  and 
recommended  approval  by  consensus. 

Pursuant  to  5  U.S.C.  553(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  section 
553(d)(3)  of  title  5,  United  States  Code, 
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Appendix  B  to  Sub  lart  B  of  Fart  532 
(Amended)  [^ 


CFR  Part  532 
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of  information. 
Reporting  and 
s,  Wages. 

ci  Management. 


List  of  Subjects  in 

Administrative 
procedure.  Freedoii 
Government  emplc  yees 
recordkeeping  reqi  irements 

I'.S.  Office  of  Person  i 
James  B.  King. 

Director. 

Accordingly.  OPM  is  amending  5  CFR 
part  532  as  followrs 

PART  532— PREVAILING  RATE 
SYSTEMS 


citation  for  part  532 
a »  follows: 


5343.5346.  §532.707 
C.  552. 


to  subpart  B  of  Part 
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2.  In  Appendix  I 
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3.  Appendix  D  tc 
532  is  amended  by 
area  list  for  Aroostdok 
revising  the  list  forjc 
to  read  as  follows: 

Appendix  D  to  Subpil  B  of  Part  532 — 
Nonappropriaied  Fuad  Wage  and  Survey 
Areas 


Maine 
Cumberiand 
Survey  area 

Maine: 
Cumberland 

Area  of  application:  ^iney  nrea  plus: 
Maine: 

Aroostook 
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Kennetwc 

Knox 
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IFK  Doc.  94-17307  Filed  7-15-94;  8:45  ami 
BILLING  CODE  632S-01-M 

5  CFR  Part  772 

RIN  3206-AF76 

Interim  Relief 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Office  of  Personnel 
Management  (0PM)  is  publishing  final 
regulations  which  reflect  administrative 
case  law  on  taking  personnel  actions  to 
provide  interim  relief  under  the 
VVhistleblower  Protection  Act  of  1989. 
These  regulations  also  reflect  OPM's 
initiative  to  sunset  the  Federal 
Personnel  Manual. 
EFFECTIVE  DATE:  July  18,  1994. 
FOR  FURTWER  INFORMATION  CONTACT: 
Gary  D.  Wahlert  (202)  606-2920. 
SUPPLEMENTARY  INFORMATION:  OPM 
published  for  comment  proposed 
changes  to  the  regulations  on  this 
subject  in  the  Federal  Register  on 
February  17.  1994  (59  FR  7909). 
Comments  and  suggestions  were 
received  Erom  three  agencies  and 
eighteen  individuals.  These  comments 
and  suggestions,  along  with  the 
rationale  for  and  explanations  of 
changes  to  the  regulations,  are  discussed 
below. 

The  VVhistleblower  Protection  Act  of 
1989  (WPA),  Pub.  L  101-12  codified  at 
5  U.S.C.  7701(b)(2)(A).  provided  that 
prevailing  parties  in  an  appeal  to  the 
Merit  Systems  Protection  Board  (MSPB) 
'■*  *  *  shall  be  granted  the  relief 
provided  in  the  decision,  and  remaining 
in  effect  pending  the  outcome  of  any 
petition  for  review  *  *  *."OPM 
published  final  regulations  on  this 
subject  in  the  Federal  Register  on 
January  31, 1992  (57  FR  3707-3715). 
The  final  regulations  authorized 
agencies  to  take  interim  personnel 
actions  to  provide  a  prevailing  applicant 
or  employee  the  interim  relief  ordered 
in  an  MSPB  initial  decision.  Interim 
personnel  actions  include,  but  are  not 
limited  to,  interim  appointments, 
interim  repromotions  after  demotions, 
and  interim  within-grade  increases. 

After  these  regulations  were 
published,  the  Merit  Systems  Protection 
Board  (MSPB)  issued  an  administrative 
decision  in  Leonard  Ginocchi  v. 
Department  of  Treasury,  53  M.S.P.R.  62 
(1992).  which  explained  MSPB's 
interpretation  of  the  WPA  with  regard  to 


interim  relief.  In  G7nocc/ii,  the  Board 
ruled  that  it  would  not  look  behind  the 
agency's  determination  under  5  U.S.C. 
7701(b)(2)(A)  that  returning  an 
employee  to  the  workplace  would  be 
unduly  disruptive.  It  also  held  that  an 
agency  making  a  determination  of 
undue  disruption  did  not  have  to  keep 
the  employee  on  excused  absence 
(administrative  leave),  but  could  place 
the  employee  in  other  duties.  OPM 
believes  this  facet  of  Ginocchi  is  a 
reasonable  and  persuasive  interpretation 
of  the  WPA.  Since  this  interpretation  is 
inconsistent  with  a  portion  of  OPM's 
regulations  (which  was  based  on  a  more 
restrictive  interpretation),  OPM 
proposed  to  delete  that  portion  of  the 
regulations — section  772.102(d).  This 
change  helps  reduce  any  confusion  by 
practitioners  before  the  Board  about 
their  respective  rights  and 
responsibilities  regarding  interim  rejief. 

With  regard  to  tne  proposed  change  to 
the  regulations,  one  commenter 
expressed  concern  that  deletion  of  the 
paragraph  describing  the  actions  an 
agency  may  take  to  provide  interim 
relief  might  be  misconstrued  or 
misunderstood  to  mean  that  an  agency 
no  longer  would  have  the  flexibility  to 
place  an  employee  in  a  non-duty,  paid 
status  during  interim  relief  (Several 
commenters  did  misconstrue  the 
proposed  change  in  this  manner.)  OPM 
emphasizes  that  this  is  not  the  intent  of 
the  change.  OPM  believes  that  the 
statute  itself  and  MSPB's  administrative 
case  law  noted  above  clearly  show  that 
an  agency  may  place  an  employee  or 
applicant  in  a  non-duty,  pay  status 
when  an  "unduly  disruptive" 
determination  is  made  provided  the 
employee  or  applicant  receives  "pay, 
compensation,  and  all  other  benefits  as 
terms  and  conditions  of  employment 
during  the  period  pending  the  outcome 
of  any  petition  for  review  *  *   *."  |5 
U.S.C.  7701(b)(2)(B)l 

Another  commenter  noted  that  the 
current  regulations  refer  to  an  agency's 
authority  to  place  an  employee  "in  the 
same  or  similar  position  previously 
occupied"  and  wondered  whether  that 
authority  would  remain  intact  under  the 
proposed  change.  An  agency  may 
continue  to  place  an  employee  in  a 
"similar"  position  under  the  change  but 
under  MSPB  administrative  case  law  the 
agency  would  be  required  to  make  a 
determination  of  "undue  disruption" 
whenever  the  employee  is  not  placed  in 
the  exact  position  he  or  she  previously 
held. 

Several  commenters  stated  that  they 
believed  that  the  "unduly  disruptive 
part  of  the  law"  has  been  used  against 
union  personnel  as  a  "union  busting 
tactic"  and  that  OPM  proposes  to 
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"advance  the  anti  labor  tactics"  of  the 
MSPB.  The  basis  for  this  belief  is 
unclear.  OPM  does  note  that  Federal 
unions  with  consultation  rights  under  5 
U.S.C  7117(d)(2)  were  afforded  an 
opportunity  to  provide  their  views  and 
recommendations  on  the  proposed 
regulations.  Similar  concerns  or  beliefs 
were  not  raised  by  these  organizations. 

Finally,  several  commenters  stated 
that  they  believed  that  MSPB  will  not 
enforce  its  own  regulations  on  interim 
relief  Another  commenter  stated  that 
his  had  occurred  in  his  individual 
appeal.  OPM's  changes  do  not  address 
these  concerns  about  MSPB's 
enforcement  of  its  regulations. 

Since  Federal  Personnel  Manual 
Supplement  296-33  was  discontinued 
under  OPM's  initiative  to  sunset  the 
FPM,  OPM  has  deleted  the  reference  to 
it  in  part  772  which  provided  that 
interim  relief  actions  needed  to  be 
prepared  in  accordance  with  the  FPM. 
Now,  agencies  may  rely  on  The  Guide 
to  Processing  Personnel  Actions,  an 
OPM  handbook  effective  on  January  1, 
1994  for  guidance  on  how  to  prepare 
interim  relief  actions.  No  concerns  were 
raised  by  commenters  about  this  pmtion 
of  the  proposed  change. 

E.G.  12866.  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  applies  only  to  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  772 

Administrative  practice  and 
procedure;  Government  employees. 
U.S.  Office  of  Personnel  Management 
James  B.  King. 

Director. 

Accordingly,  OPM  amends  part  772  of 
title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  772— INTERIM  RELIEF 

1.  The  authority  citation  for  part  772 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301,  3302,  and 
7.301:  Pub.  L.  101-12. 

§772.102    [Amended] 

2.  Section  772.102  is  amended  by 
removing  paragraphs  (d)  and  (g); 
redesignating  paragraphs  (e)  and  (f)  as 
paragraphs  (d)  and  (e)  respectively;  and 
by  removing  the  semicolon  and  the 
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"advance  the  anti  labor  tactics"  of  the 
MSPB.  The  basis  for  this  belief  is 
unclear.  0PM  does  note  that  Federal 
unions  with  consultation  rights  under  5 
U.S.C  7117(d)(2)  were  afforded  an 
opportunity  to  provide  their  views  and 
recommendations  on  the  proposed 
regulations.  Similar  concerns  or  beliefs 
were  not  raised  by  these  organizations. 

Finally,  several  commenters  stated 
that  they  believed  that  MSPB  will  not 
enforce  its  own  regulations  on  interim 
relief.  Another  commenter  stated  that 
his  had  occurred  in  his  individual 
appeal.  OPM's  changes  do  not  address 
these  concerns  about  MSPB's 
enforcement  of  its  regulations. 

Since  Federal  Persormel  Manual 
Supplement  296-33  was  discontinued 
under  OPM's  initiative  to  sunset  the 
FPM,  OPM  has  deleted  the  reference  to 
it  in  part  772  which  provided  that 
interim  relief  actions  needed  to  be 
prepared  in  accordance  with  the  FPM. 
Now,  agencies  may  rely  on  The  Guide 
to  Processing  Personnel  Actions,  an 
OPM  handbook  effective  on  January  1, 
1994  for  guidance  on  how  to  prepare 
interim  relief  actions.  No  concerns  were 
raised  by  commenters  about  this  portion 
of  the  proposed  change. 

E.G.  12866.  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.0. 12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  applies  only  to  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  772 

Administrative  practice  and 
procedure;  Government  employees. 

U.S.  Office  of  Personnel  Management 
James  B.  King. 

Director. 

Accordingly,  OPM  amends  part  772  of 
title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  772— INTERIM  RELIEF 

1.  The  authority  citation  for  part  772 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302.  3301.  3302,  and 
7301;  Pub.  L.  101-12. 

§772.102    [Amended] 

2.  Section  772.102  is  amended  by 
removing  paragraphs  (d)  and  (g); 
redesignating  paragraphs  (e)  and  (0  as 
paragraphs  (d)  and  (e)  respectively;  and 
by  removing  the  semicolon  and  the 


word  "and"  at  the  end  of  paragraph  (e) 
and  inserting  a  period  in  its  place. 

IFR  Doc.  94-17306  Filed  7-15-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  990 

[Docket  No.  FV94-«98-2)FR} 

Clarification  of  Requirements 
Established  Under  Marketing 
Agreement  No.  146  Regulating  the 
Quality  of  DomesticaHy  Produced 
Peanuts  for  1994  and  Subsequent  Crop 
Peanuts 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  clarifies  that  peanut 
handlers  signatory  to  Peanut  Marketing 
Agreement  No.  146  (agreement)  may 
store  and  shell  certain  Segregation  2 
seed  peanut  lots  with  Segregation  1  seed 
peanut  lots  when  such  lots  are  produced 
under  the  auspices  of  a  State  agency, 
which  regulates  or  controls  their 
production.  The  Peanut  Administrative 
Committee  (Committee)  believes  that 
the  current  requirements  authorize  such 
commingling  of  lots  but  recommended 
the  clarification  to  remove  any  chance 
of  confusion.  This  rule  also  provides 
that  the  unchanged  portions  of  the 
incoming,  outgoing,  and 
indemnification  regulations  currently  in 
effect  under  the  agreement  for  1993  crop 
peanuts  be  established  for  1994  and 
subsequent  crop  peanuts.  The 
clarification  of  requirements  was 
unanimously  recommended  by  the 
Committee. 

DATES:  Effective  July  18, 1994. 
Comments  received  by  August  17, 1994 
will  be  considered  prior  to  issuance  of 
any  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Marketing  Order 
Administrative  Branch,  F&V,  AMS, 
USDA.  Room  2523-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  FAX: 
(202)  720-5698.  Comments  should 
reference  this  docket  number,  the  date, 
and  page  number  of  this  issue  of  the 
Federal  Register.  Comments  received 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 


FOR  FURTHER  INfORMATIOM  COWTACT: 
William  G.  Pimental,  Marketing 
Spedalist,  Southeast  Marketing  Field 
Office.  Fruit  and  Vegetable  Division. 
AMS,  USDA,  P.O.  Box  2276,  Winter 
Haven.  Florida  33883-2276;  telephone: 
(813)  299-4770,  or  FAX:  (813)  299- 
5169:  or  Jim  Wendland,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S.  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2170,  or  FAX:  (202)  720-5698. 
SUPPt£MENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  146  [7  CFR  part  998)  regulating  the 
quality  of  domestically  produced 
peanuts,  Tiereinafter  referred  to  as  the 
agreement.  This  agreement  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  l7 
U.S.C.  601-6741,  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  about  75  handlers  of 
peanuts  subject  to  regulation  under  the 
agreement,  and  about  47,000  peanut 
producers  in  the  16  States  covered 
under  the  program.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  Some  of  the 
handlers  signatory  to  the  agreement  are 
small  entities,  and  a  majority  of  the 
producers  may  be  classified  as  small 
entities. 

In  1993,  the  reported  U.S.  production, 
mostly  covered  under  the  agreement. 
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was  approxiinately|3.33  billion  pounds 
of  peanuts,  a  22  percent  decrease  from 
1992  and  the  lowest  level  since  1983. 
The  preliminary  li  93  peanut  crop  value 
is  S991.65  million.  77  percent  of  the 
1992  crop  value. 

The  objective  of  (he  agreement,  in 
place  since  1965,  is  to  ensure  that  only 
wholesome  peanut » enter  edible  market 
channels.  About  7C  percent  of  U.S. 
shellers  (handlers),  handling 
approximately  95  percent  of  the  crop, 
have  voluntarily  signed  the  agreement. 
Under  the  agreement,  farmers'  stock 
peanuts  with  visibfe  Aspergillus  flavus 
mold  (the  principal  source  of  aflatoxin) 
are  required  to  be  c  iverted  to  non-edible 
uses.  Each  lot  of  milled  peanuts  must  be 
sampled  and  the  samples  chenycally 
analyzed  foraflato?  in  contamination. 
Signatory  handlers  who  comply  with 
these  requirements  may  be  eligible  for 
indemnification  of  osses  for  individual 
lots  of  their  peanut:  which  test  positive 
to  aflatoxin.  Indem  lification  and 
administrative  cost ;  are  paid  by 
assessments  levied  on  handlers 
signatory  to  the  agr  jement. 

The  Committee. '  vhich  is  composed  of 
growers  and  handU  rs  of  peanuts,  meets 
to  review  the  rules  md  regulations 
effective  on  a  conti  luous  basis  for 
peanuts  regulated  t  nder  the  agreement. 
Committee  meeting  s  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  the.se  meetings. 
The  Department  reviews  Committee 
recommendations  and  information,  as 
well  as  information  from  other  sources,  • 
and  determines  wh  jther  modification, 
suspension,  or  termination  of  the  rules 
and  regulations  wo  ild  tend  to  effectuate 
the  declared  policy  of  the  Act. 

The  Committee  n  let  on  March  15  and 
16.  1994,  and  unan  mously 
recommended  clari  ying  changes  to 
§998.100  Incoming  Quality  regulation. 

Section  998.34  ol  the  agreement 
provides  authority  or  the  modification 
of  the  incoming  qui  lity  regulation  by 
the  Secretar>'  of  Agi  iculture,  if  the 
Set;retary  finds  that  such  modification 
would  tend  to  effet  uate  the  obiet:tives 
of  the  agreement. 

After  considerabl  ?  discussion,  the 
Committee  unanim  jusly  recommended 
amending  paragrap  i  (e)  Seed  peanuts  of 
§998.100  to  clarify  ihat  Segregation  2 
seed  peanuts  meetii  >g  certain  quality 
requirements  may  he  stored  and  shelled 
with  Segregation  1  :  eed  peanut  lots. 
Currently,  paragrap  i  (e)  specifies  that 
Segregation  3  seed  leanut  lots  with 
visible  Aspergillus  laws  mold  must  he 
stored  and  shelled  separate  and  apart 


from  other  peanuts. 


not  specifically  stat  •  that  Segregation  2 
seed  peanuts  contai  ning  up  to  three 
p«*rrfnt  damaged  kt  melsand  no  visible 


The  regulation  does 


Aspergillus  flavus  mold  can  be  stored 
and  shelled  with  Segregation  1  seed  lots 
if  the  seed  peanuts  were  produced 
under  the  auspices  of  a  State  agency. 
The  Committee  believes  that  the  current 
provisions  authorize  such  commingling 
but  believe  that  the  authority  should  be 
expressly  stated  to  avoid  confusion. 

The  Committee  noted  that  requiring 
Segregation  2  seed  peanuts  to  be  stored 
separately  from  Segregration  1  seed 
peanuts  would  increase  the  number  of 
storage  bins  handlers  needed  to 
maintain  separation.  This  would 
increase  handler  costs.  It  also  noted  that 
requiring  the  Segregation  2  seed  peanuts 
to  be  shelled  separate  and  apart  from 
Segregation  1  seed  peanuts  would 
increase  handler  shelling  costs  with  no 
apparent  benefits. 

Therefore,  the  Committee 
recommended  adding  a  sentence  to 
paragraph  (e)  clarifying  that  seed  peanut 
lots  may  be  stored  and  shelled  with 
Segregation  1  lots  if:  (1)  The  seed 
peanuts  do  not  exceed  3  percent  total 
damage  and  have  no  visible  Aspergillus 
flavus  mold;  and  (2)  both  the 
Segregation  2  seed  peanut  lot  and  the 
Segregation  1  seed  peanut  lot  are 
produced  under  the  auspices  of  a  State 
agency  which  regulates  or  controls  the 
production  of  seed  peanuts. 

This  rule  also  provides  that  the 
unchanged  portions  of  the  incoming, 
outgoing,  and  indemnification 
regulations  currently  in  effect  under  the 
agreement  for  1993  crop  peanuts  be  ■ 
established  for  1994  and  subsequent 
crop  peanuts. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Written  comments,  timely  received,  in 
response  to  this  action,  will  be 
considered  before  finalization  of  this 
rule. 

After  consideration  of  all  relevant 
matter  pre.sented.  the  information  and 
recommendations  submitted  by  the 
Committee,  and  other  information,  it  is 
found  that  the  revision  set  forth  below 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  clarifies 
requirements  currently  in  effect  for 
peanut  handlers  who  are  signatory  to 
the  agreement:  (2)  this  action  should  ha 


in  effect  as  soon  as  possible,  because  the 
1994  crop  year  begins  July  1, 1994.  and 
handlers  need  to  know  regulations 
applicable  to  handling  1994  crop 
peanuts;  and  (3)  this  action  provides  a 
30-day  comment  period,  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  998 

Marketing  agreements.  Peanuts, 
Reporting  and  recordkeeping    . 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  998  is  amended  as 
follows: 

PART  99&-MARKETING  AGREEMENT 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

1.  The  authority  citation  for  7  CFR 
part  998  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674 

2.  Section  998.100  is  amended  by 
revising  the  section  heading  and  adding 
a  new  sentence  at  the  end  of  paragraph 
(e)(2)  to  read  as  follows: 

§998.100    Incoming  quality  regulation — 
1994  and  subsequent  crop  peanuts. 

*  *         «         *         * 

(e)  *   •   • 

(2)  •   *   *  Seed  peanuts,  produced 
under  the  auspices  of  the  State  agency, 
which  contain  up  to  3  percent  damaged 
kernels  and  are  free  from  visible 
Aspergillus  flavus,  may  be  stored  and 
shelled  with  Segregation  I  seed  peanuts 
which  are  also  produced  under  the 
auspices  of  the  State  agency. 

•  •        •        •        • 

3.  Section  998.200  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§  998.200    Outgoing  quality  regulation— r 
1994  and  subsequent  crop  peanuts. 

4.  Section  998.300  is  amended  by 
revising  the  se<:tion  heading  to  read  as    - 
follows: 

§  998.300    Terms  and  conditions  of 
Indemnification — 1994  and  subsequent  crop 
peanuts. 

Dated:  luly  11.1994 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division 
IFR  Doc.  94-17241  Filod  7-15-94:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADiMMSTRATION 

14  CFR  Part  1260 

Amending  the  NASA  Research  Grant 
Handbook  To  Address  Education 
Grants,  Training  Grants,  and  Reduce 
the  Threshold  for  Incremental  Funding 
of  Grants 

AGENCY:  Office  of  Procurement, 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  hiterim  rule. 

StJMMARY:  NASA  has  revised  its 
Research  Grant  Handbook  to  define 
education  and  training  grants,  permit 
the  award  of  education  grants,  and 
decrease  the  threshold  for  incremental 
funding  of  grants.  This  regulation  is 
issued  as  an  interim  rule  to  ensure 
immediate  correction  of  deficiencies  in 
the  NASA  Research  Grant  Handbook  in 
these  areas. 

DATES:  This  Interim  Rule  is  effective 
July  18, 1994.  Comments  are  due  on  or 
liefore  September  16. 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Tom  OToole,  NASA 
Headquarters,  Ofiice  of  F>rocurement, 
Procurement  Policy  Division  (Code  HP). 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  OToole,  telephone:  (202)  35»- 
0478. 

SUPPt.EMENTARY  INFORMATION: 
Background 

The  Research  Grant  Handbook,  14 
CFR  Part  1260,  NHB  5800.1C,  does  not 
currently  apply  to  training  grants,  does 
not  specifically  address  education 
grants,  and  does  not  adequately 
distinguish  these  types  of  grants  firom 
the  research  grants  generally  covered  in 
the  Handbook.  Education  grants  are  now 
covered  by  the  Research  Grant 
Handbook.  They  may  be  negotiated  and 
awarded  by  all  Agency  grant  offices. 
Training  Grants  remain  outside  the 
scope  of  the  Research  Grant  Handbook. 
The  award  of  training  grants  will 
continue  to  be  accomplished  by  NASA 
Headquarters. 

The  Research  Grant  Handbook 
currently  provides  for  incremental 
funding  of  grants  exceeding  $1  million 
in  annual  funding.  This  notice  reduces 
that  amount  to  $50,000. 

Availability  of  NASA  Grant  Handbook 

The  NASA  Research  Grant  Handbook, 
of  which  this  regulation  will  become  a 
part,  is  codified  in  14  CFR  Part  1260  and 
is  available  in  its  entirety  on  a 
subscription  basis  from  the 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMtNiSTRATION 

14  CFR  Part  1260 

Amending  the  NASA  Research  Grant 
Handbook  To  Address  Education 
Grants,  Training  Grants,  and  Reduce 
the  Threshold  for  Incremental  Fuitding 
of  Grants 

AGENCY:  Office  of  Procurement, 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Interim  rule. 

SUMMARY:  NASA  has  revised  its 
Research  Grant  Handbook  to  define 
education  and  training  grants,  permit 
the  award  of  education  grants,  and 
decrease  the  threshold  for  incremental 
funding  of  grants.  This  regulation  is 
issued  as  an  interim  rule  to  ensure 
immediate  correction  of  deficiencies  in 
the  NASA  Research  Grant  Handbook  in 
these  areas. 

DATES:  This  Interim  Rule  is  effective 
July  18, 1994.  Comments  are  due  on  or 
before  September  16. 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Tom  OToole,  NASA 
Headquarters.  Office  of  Procurement, 
Procurement  Policy  Division  (Code  HP). 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  OToole,  telephone:  (202)  358- 
0478. 

SUPPLEMENTARY  INFORMATION: 
BafJ(grouiid 

The  Research  Grant  Handbook,  14 
CFR  Part  1260,  NHB  5800.1C,  does  not 
currently  apply  to  training  grants,  does 
not  specifically  address  education 
grants,  and  does  not  adequately 
distinguish  these  types  of  grants  firom 
the  research  grants  generally  covered  in 
the  Handbook.  Education  grants  are  now 
covered  by  the  Research  Grant 
Handbook.  They  may  be  negotiated  and 
awarded  by  all  Agency  grant  offices. 
Training  Grants  remain  outside  the 
scope  of  the  Research  Grant  Handbook. 
The  award  of  training  grants  will 
continue  to  be  accomplished  by  NASA 
Headquarters. 

The  Research  Grant  Handbook 
currently  provides  for  incremental 
funding  of  grants  exceeding  $1  million 
in  annual  funding.  This  notice  reduces 
that  amoimt  to  $50,000. 

Availability  of  NASA  Grant  Handbook 

The  NASA  Research  Grant  Handbook, 
of  which  this  regulation  will  become  a 
part,  is  codified  in  14  CFR  Part  1260  and 
is  available  in  its  entirety  on  a 
subscription  basis  from  the 


Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402,  (202)  783-3238. 
Cite  GPO  Subscription  Stock  Number 
933-001-00000-8.  h  is  not  distributed 
to  the  public,  whether  in  whole  or  in 
part,  directly  by  NASA. 

Impact 

NASA  certifies  that  this  interim  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C  601 
et  seq.).  This  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperworic  Reduction  Act. 

List  of  Subjects  in  14  CFR  Part  1260 

Grants. 

TomLuMltke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  14  CFR  Part  1260  is 
amended  as  follows: 

PART  1260— GRANTS  AND 
COOPERATIVE  AGREEMENTS 

1.  The  authority  citation  for  14  CFR 
Part  1260  continues  to  read  as  follows: 

Authority:  Public  Law  97-258.  31  U.S.C 
6301  et  seq. 


Sutipart  1— General 

2.  Section  1260.102  is  revised  to  read 
as  follows: 

§1260.102    ApplcabUlty. 

This  part  1260  establishes  policies 
and  procedures  for  all  research  and 
education  grants  and  cooperative 
agreements  awarded  by  the  National 
Aeronautics  and  Space  Administration 
(NASA)  to  educational  institutions  and 
nonprofit  organizations.  It  does  not 
cover  training  grants,  facilities  grants, 
grants  for  the  Centers  for  the 
Commercial  Development  of  Space,  or 
contracts. 

Subpart  2— Definitions 

3.  Section  1260.201  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order: 

§12601201    Dennttions. 

*        *        •        •        • 

Education  Grant.  An  agreement  that 
provides  funds  to  an  educational 
institution  or  other  nonprofit 
organization  to  accomplish  a  public 
purpose  of  support  or  stimulation 
authorized  by  Federal  statute  within  one 
or  more  of  the  following  areas:  (1) 
Capturing  student  interest  in  science, 
mathematics,  t^hnology,  or  related 
fields;  (2)  improving  student 


performance  in  science,  mathonatics,  or 
technology;  (3)  enhancing  the  skill, 
knowledge,  or  ability  of  teachers  or 
faculty  members  in  science, 
mathematics  or  technology;  (4) 
supporting  national  educational  reform 
movements;  (5)  conducting  pilot 
programs  or  research  to  increase 
participation  and/ or  to  enhance 
performance  in  science,  mathematics,  or 
technology  education  at  all  levels;  and 
(6)  developing  instructional  materials, 
(e.g.,  teacher  guides,  printed 
publications,  computer  software,  and 
videotaj)es)  or  networked  information 
services  for  education.  No  substantia) 
involvement  is  expected  between  NASA 
and  the  grantee. 

Training  Grant.  An  agreement  that 
provides  funds  to  an  educational 
institution  or  other  nonprofit 
organization  to  accomplish  a  pubUc 
purpose  of  support  or  stimulation 
authorized  by  Federal  statute  solely  by 
providing  scholarships,  fellowships,  or 
stipends  to  students  or  faculty.  No 
substantial  involvement  is  expected 
between  NASA  and  the  grantee. 


Sul>part  3— The  Process 

4.  In  section  1260.302,  paragraph  (d) 
is  amended  by  revising  the  introductory 
text  to  read  as  follows: 

§1260l302    Evaluation  and  selection. 

•  •        •        »        * 

(d)  Incremental  funding.  Grants  with 
anticipated  annual  funding  exceeding 
$50,000  may  be  funded  for  less  than  the 
amount  and  period  of  performance 
stated  in  the  proposal  provided: 

•  •        •        •        • 

5.  Section  1260.303  is  amended  by 
adding  paragraphs  (i)  to  read  as  follows: 

§  1260.303    Award  procedures. 

•  •        •        «        * 

(i)  Education  grants.  The  grant  officer 
shall  include  in  education  grants  the 
special  condition  in  §  1260.422(i). 

Subpart  4 — Provisions  and  Special 
Conditions 

6.  Section  1260.422  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§1260.422    Special  conditions. 

»        »        »        *        * 

(i)See§1260.303(i). 

Education  Grant  (July  1994) 

This  is  an  Education  Grant. 
References  in  other  provisions  of  this 
grant  to  "research,"  "research  work," 
and  "technical,"  shall  be  deemed  to 
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refer  to  the  efforts  ck  results  obtained 
under  this  grant. 
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26  CFR  Parts  1  anc 

[TD8554] 

RIN  1545-AS96 

Clear  Reflection  of  Income  in  the  Case 
of  Hedging  Transactions 

AGENCY:  Internal  Rej^enue  Ser\'ice  (IRS). 
Treasury. 

ACTION:  Final  regulqtrons. 
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Reports  Clearance  Officer,  PC:FP. 
Washington.  DC  20224.  and  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs. Washington,  DC 
20503. 

Background 

On  October  20.  1993.  the  Ser\  ice 
published  in  the  Federal  Register  (58 
PR  54077)  a  notice  of  proposed 
rulemaking  (FI-54-93)  relating  to 
accounting  for  business  hedging 
transactions.  The  notice  also  contained 
proposed  amendments  to  regulations 
under  sections  446  (relating  to 
accounting  for  notional  principal 
contracts)  and  461  (relating  to  general 
rules  on  the  taxable  year  of  deduction). 

On  January'  19, 1994,  the  Service  held 
a  public  hearing  on  the  proposed 
regulations.  In  addition,  the  Service 
received  a  number  of  WTitten  comments 
on  the  proposed  regulations.  The 
proposed  regulations,  with  certain 
modifications  and  changes,  are  adopted 
as  final  regulations.  The  changes,  and 
several  of  the  suggestions  that  were  not 
adopted,  are  discussed  below. 

Explanation  of  Provisions 

Under  the  final  regulations,  a  hedging 
transaction  defined  in  §  1.1221-2(b) 
must  l)e  accounted  for  under  the  rules 
of  §  1.446—4.  This  requirement  applies 
regardless  of  whether  the  character  of 
the  gain  or  loss  on  the  hedging 
transaction  is  determined  under 
§  1.1221-2.  Thus,  for  example,  certain 
section  988  transactions  that  are 
described  in  §  1.1221-2(b)  are 
accounted  for  under  the  rules  of  this 
section. 

The  regulations  require  taxpayers  to 
clearly  reflect  income  by  reasonably 
matching  the  timing  of  the  income, 
deduction,  gain,  or  loss  from  a  hedging 
transaction  with  the  timing  of  income, 
deduction,  gain,  or  loss  from  the  hedged 
item  or  items.  The  regulations  generally 
provide  significant  flexibility  to 
taxpayers  in  determining  the 
appropriate  method  of  accounting  for 
their  different  hedging  transactions. 

Some  commentators  suggested  that 
any  hedge  accounting  method  employed 
by  a  taxpayer  for  financial  statement 
purposes  should  be  treated  as  satisfying 
the  matching  requirement.  Because  the 
financial  accounting  standards  for 
hedges  are  in  a  state  of  development, 
however,  the  final  regulations  do  not 
expressly  sanction  the  use  of  financial 
accounting  methods.  Nevertheless,  the 
Service  and  Treasurj-  expect  that  the 
hedge  accounting  methods  employed  by 
most  taxpayers  for  financial  accounting 


purposes  will  satisfy  the  clear  reflection 
standard  in  the  final  regulations. 

The  final  regulations  require 
taxpayers  to  maintain  books  and  records 
containing  a  description  of  the 
accounting  method  used  for  each  type  of 
hedging  transaction  in  sufficient  detail 
to  demonstrate  how  the  clear  reflection 
standard  is  met.  For  each  hedging 
transaction,  in  addition  to  the 
identification  required  by  the 
regulations  under  section  1221,  the  final 
regulations  require  whatever  more 
specific  identification  is  necessary  to 
verify  the  application  of  the  method "of 
accounting  used  by  the  taxpayer  for  that 
transaction. 

Various  commentators  requested  that 
the  regulations  provide  specific 
examples  or  other  guidance  on  the  type 
of  additional  information  the  Ser\ice 
expects  taxpayers  to  provide.  Because 
the  identification  that  is  needed 
depends  upon  the  method  of  accounting 
being  used  and  the  types  of  items  or  risk 
being  hedged,  however,  specific  rules 
cannot  be  provided.  For  example, 
taxpayers  using  a  mark-and-spread 
method  of  accounting  for  aggregate 
hedges  will  identify  the  spread  period 
in  their  books  and  records,  but 
taxpayers  using  other  methods  will  not. 

The  proposed  regulations  provided  no 
specific  guidance  on  the  appropriate 
method  of  accounting  for  global  hedgtrs 
and  other  hedges  of  aggregate  risk.  The 
preamble,  however,  solicited  comments 
on  this  issue.  Many  commentators 
suggested  that  the  regulations  should 
provide  for  an  aggregate  hedge  account, 
in  which  both  the  hedging  transactions 
and  the  hedged  items  would  be 
accounted  for  under  a  particular 
method.  Methods  suggested  included  a 
periodic  mark-to-market  method 
modeled  on  the  mixed  straddle  accounts 
of  section  1092(b)  and  realization-based 
methods  with  loss-deferral  or  loss- 
limitation  provisions. 

Because  these  regulations  concern 
only  accounting  for  hedging 
transactions,  the  Service  and  Treasury 
are  concerned  about  expanding  the 
regulations  to  allow  mark-to-market 
accounting  for  hedged  items  in  an 
aggregate  hedge  account.  Many 
taxpayers  are  not  currently  using  mark- 
to-market  accounting,  and  general 
changes  to  their  methods  of  accounting 
for  hedged  items  would  create  issues 
that  are  beyond  the  scope  of  the 
regulations.  Realization-based  methods 
of  accounting  for  aggregate  hedge 
accounts  would  only  be  appropriate  if 
coupled  with  loss-deferral  or  loss- 
limitation  provisions,  and  the  Service 
and  Treasury  are  concerned  about  their 
authority  to  impose  these  restrictions. 
Accordingly,  the  regulations  do  not 
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adopt  the  suggestion  that  an  aggregate 
hedge  account  should  be  permitted. 

Tne  final  regulations  restate  the 
general  matching  rule  for  hedges  of 
aggregate  risk  and  require  taxpayers  to 
match  the  timing  of  income,  deduction, 
gain,  or  loss  from  the  hedging 
transaction  to  the  timing  of  the  aggregate 
income,  deduction,  gain,  or  loss  from 
tlie  items  being  hedged.  The  regulations 
further  provide  that  the  "mark-and- 
spread"  method  currently  employed  by 
many  taxpayers  to  account  for  hedges  of 
aggregate  risk  for  financial  accounting 
purposes  may  provide  an  appropriate 
and  reasonable  match.  Under  the  mark- 
and-spread  method  described  in  the 
regulations,  the  taxpayer  periodically 
marks  the  hedging  transactions  to 
market  and  takes  the  gain  or  loss  into 
account  over  the  period  for  which  the 
hedge  is  intended  to  reduce  exposure  to 
risk.  Similar  spreading  applies  to 
realized  income,  deduction,  gain,  and 
loss.  Under  this  method,  the  period  over 
which  the  hedging  transaction  is 
intended  to  reduce  risk  (and  thus  the 
period  over  which  the  gains  and  losses 
are  taken  into  account)  may  change  over 
time,  depending  upon  a  taxpayer's 
particular  hedging  strategies.  The  period 
used,  however,  must  be  reasonable  and 
consistent  with  those  strategies.  If  is 
anticipated  that  the  identification  and 
recordkeeping  required  by  §§  1.446-4(d) 
and  1.1221-2(e)  will  support  the 
reasonableness  of  a  taxpayer's  spread 
period. 

The  mark-and-spread  method  is  not 
the  only  method  that  clearly  reflects 
income  for  hedges  of  aggregate  risk.  The 
final  regulations  also  state  that,  if  a 
taxpayer  hedges  its  aggregate  risk  with 
a  notional  principal  contract,  taking  into 
account  ^ains  and  losses  in  accordance 
with  §  1.446-3  of  the  regulations  may 
clearly  reflect  income.  Other  methods  of 
accounting  also  may  be  appropriate. 
Like  the  proposed  regulations,  the  final 
regulations  allow  flexibility  in  attaining 
the  reasonable  matching  required  by  the 
general  rule. 

The  proposed  regulations  contained 
.several  provisions  applicable  to 
inventory  hedging  transactions.  The 
general  rule  in  the  proposed  regulations 
was  that  gains  and  losses  on  hedges  of 
inventory  purchases  may  be  taken  into 
account  at  the  same  time  they  would  be 
taken  into  account  if  they  were  elements 
of  inventory  cost.  Similarly,  gains  and 
losses  on  hedges  of  sales  of  inventory 
may  be  taken  into  account  at  the  same 
time  they  would  be  if  they  were 
elements  of  gross  sales  proceeds. 

In  response  to  comments,  the  final 
regulations  clarify  the  general  rule  for 
inventory  hedges  and  extend  it  to 
hedges  of  aggregate  inventory  risk.  A 
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adopt  the  suggestion  that  an  aggregate 
hedge  account  should  be  permitted. 

The  final  regulations  restate  the 
general  matching  rule  for  hedges  of 
aggregate  risk  and  require  taxpayers  to 
match  the  timing  of  income,  deduction, 
gain,  or  loss  from  the  hedging 
transaction  to  the  timing  of  the  aggregate 
income,  deduction,  gain,  or  loss  from 
tlie  items  being  hedged.  The  regulations 
further  provide  that  the  "mark-and- 
spread"  method  currently  employed  by 
many  taxpayers  to  account  for  hedges  of 
aggregate  risk  for  financial  accounting 
purposes  may  provide  an  appropriate 
and  reasonable  match.  Under  the  mark- 
and-spread  method  described  in  the 
regulations,  the  taxpayer  periodically 
marks  the  hedging  transactions  to 
market  and  takes  the  gain  or  loss  into 
account  over  the  period  for  which  the 
hedge  is  intended  to  reduce  exposure  to 
risk.  Similar  spreading  applies  to 
realized  income,  deduction,  gain,  and 
loss.  Under  this  method,  the  period  over 
which  the  hedging  transaction  is 
intended  to  reduce  risk  (and  thus  the 
period  over  which  the  gains  and  losses 
are  taken  into  account)  may  change  over 
time,  depending  upon  a  taxpayer's 
particular  hedging  strategies.  The  period 
used,  however,  must  be  reasonable  and 
consistent  with  those  strategies.  If  is 
anticipated  that  the  identification  and 
recordkeeping  required  by  §§  1.446-4(d) 
and  1.1221-2(e)  will  support  the 
reasonableness  of  a  taxpayer's  spread 
period. 

The  mark-and-spread  method  is  not 
the  only  method  that  clearly  reflects 
income  for  hedges  of  aggregate  risk.  The 
final  regulations  also  state  that,  if  a 
taxpayer  hedges  its  aggregate  risk  with 
a  notional  principal  contract,  taking  into 
account  ^ains  and  losses  in  accordance 
with  §  1.446-3  of  the  regulations  may 
r  !early  reflect  income.  c3ther  methods  of 
accounting  also  may  be  appropriate. 
Like  the  proposed  regulations,  the  final 
regulations  allow  flexibility  in  attaining 
the  reasonable  matching  required  by  the 
general  rule. 

The  proposed  regulations  contained 
.several  provisions  applicable  to 
inventory  hedging  transactions.  The 
general  rule  in  the  proposed  regulations 
was  that  gains  and  losses  on  hedges  of 
inventory  purchases  may  be  taken  into 
account  at  the  same  time  they  would  be 
taken  into  account  if  they  were  elements 
of  inventory  cost.  Similarly,  gains  and 
losses  on  hedges  of  sales  of  inventory 
may  be  taken  into  account  at  the  same 
time  they  would  be  if  they  were 
elements  of  gross  sales  proceeds. 

In  response  to  comments,  the  final 
regulations  clarify  the  general  rule  for 
iuventorv-  hedges  and  extend  it  to 
hedges  of  aggregate  inventory  risk.  A 


hedge  of  an  aggregate  risk  cannot  be 
associated  with  particular  purchase  or 
sales  transactions.  Accordingly,  the  final 
regulations  provide  that  taxpayers  may 
account  for  hedges  of  purchases  under 
the  mark-and-spread  method,  with  the 
modification  that  the  gain  or  loss  spread 
to  particular  periods  is  taken  into 
account  in  the  same  period  it  would 
have  been  if  it  had  been  an  increase  or 
decrease  to  inventory  cost  incurred  in 
the  particular  period.  Similarly,  a 
taxpayer  may  account  for  hedges  of 
sales  of  inventory  under  a  mark-and- 
spread  approach,  with  the  gain  or  loss 
that  is  spread  to  a  particular  period 
taken  into  account  in  the  same  period  it 
v.ould  have  been  if  it  had  been  an 
increase  or  decrease  to  gross  sales 
proceeds. 

The  final  regulations  clarify  certain 
simplified  methods  of  accounting  for 
inventory  hedges  that  were  provided  in 
the  proposed  regulations.  First,  the 
proposed  regulations  provided  a  special 
rule  allowing  taxpayers  to  take  hedging 
gains  and  losses  into  account  when 
realized,  if  the  hedging  transactions  are 
closed  when  the  hedged  inventory  items 
are  sold  and  units  are  included  in 
inventory  at  cost.  Because  the  general 
rule  has  been  clarified  to  encompass 
this  approach,  this  provision  is  not 
separately  stated  in  the  final  regulations. 
Second,  the  final  regulations  continue 
the  simphfied  method  of  taking  into 
account  gains  and  losses  on  hedges  of 
both  purchases  and  sales  as  though 
those  gains  and  losses  were  elements  of 
inventory  cost.  The  regulations  make  it 
clear  that  it  is  realized  gains  and  losses 
that  are  so  taken  into  account.  The 
regulations  also  continue  to  prohibit  the 
use  of  this  method  by  LIFO  taxpayers. 
The  Service  and  Treasury  beheve  that 
significant  distortions  of  income  might 
result  if  gains  and  losses  on  sales  hedges 
became  buried  in  inventory  cost  layers. 

Finally,  the  simplified  method  of 
marking  to  market  inventory  hedging 
transactions  is  clarified  to  allow  the 
mark-to-market  gain  or  loss  to  be  taken 
into  account  immediately,  instead  of 
being  treated  as  an  element  of  cost  or 
gross  proceeds.  The  final  regulations 
continue  the  proposed  prohibition  on 
the  use  of  this  method  by  LIFO 
taxpayers  and  by  taxpayers  employing  a 
lower-of-cost-or-market  method  of 
accounting  for  inventory.  Moreover,  this 
method  may  be  used  only  if  items  are 
held  in  inventory  for  short  periods  of 
time. 

The  final  regulations  clarify  when  the 
built-in  gain  or  loss  on  the  hedging 
transaction  is  taken  into  account  where 
a  taxpayer  disposes  of  the  hedged  item 
but  does  not  dispose  of  the  hedging 
transaction.  In  this  situation,  the 


taxpayer  must  appropriately  match  the 
built-in  gain  or  loss  on  the  hedging 
transaction  to  the  gain  or  loss  on  the 
disposed  item.  This  matching  may  be 
met  by  marking  to  market  the  hedge  on 
the  date  of  disposition  of  the  hedged 
item.  If  the  taxpayer  intends  to  dispose 
of  the  hedging  transaction  within  a 
reasonable  period,  the  taxpayer  may 
match  the  realized  gain  or  loss  on  the 
hedging  transaction  with  the  gain  or  loss 
on  the  disposed  item.  However,  if  the 
taxpayer  intends  to  dispose  of  the 
hedging  transaction  within  a  reasonable 
period  and  the  hedging  transaction  is 
still  in  place  after  that  period,  the 
taxpayer  must  match  the  gain  or  loss  on 
the  hedge  at  the  end  of  the  reasonable 
period  with  the  gain  or  loss  on  the 
disposed  item.  For  these  purposes,  a 
reasonable  period  is  generally  seven 
days. 

The  final  regulations  provide  rules  of 
accounting  for  recycled  hedges 
(positions  that  previously  hedged  one 
item  but  that  the  taxpayer  has  re- 
identified  as  hedging  another).  The  new 
rules  are  similar  to  those  of  the 
proposed  regulations  for  treatment  of 
hedges  after  disposition  of  the  hedged 
asset  or  liability.  A  taxpayer  recycling  a 
hedge  of  a  particular  hedged  item  to 
serve  as  a  hedge  of  another  item  must 
match  the  built-in  gain  or  loss  on  the 
hedge  at  the  time  of  the  recycling  to  the 
income,  deduction,  gain,  or  loss  on  the 
original  hedged  item.  Income, 
deduction,  gain,  or  loss  on  the  hedge 
after  the  recycling  must  be  matched  to 
the  income,  deduction,  gain,  or  loss  on 
the  new  hedged  item,  items,  or  aggregate 
risk.  This  matching  may  be 
accomplished  by  marking  the  hedge  to 
market  at  the  time  of  the  recycling. 

The  preamble  to  the  proposed 
regulations  invited  comments  on  the 
appropriate  accounting  for  anticipatory 
hedges  where  the  anticipated 
transaction  is  not  consummated.  Mo.st 
commentators  suggested  that  gains  or 
losses  be  taken  into  account  when 
realized.  Others  suggested  that  any  gain 
or  loss  realized  on  the  hedging 
transaction  be  taken  into  account  at  the 
same  time  it  would  have  been  taken  into 
account  if  the  anticipated  transaction 
had  been  consummated  and  the  timing 
of  the  gain  or  loss  on  the  hedge  had 
been  matched  with  the  timing  of  the 
gain  or  loss  on  the  hedged  item.  Still 
others  suggested  an  arbitrary  spread 
period. 

The  first  suggestion  was  adopted.  The 
regulations  provide  that,  if  an 
anticipated  transaction  is  not 
consummated,  any  income,  deduction, 
gain,  or  loss  on  the  hedging  transaiiion 
Is  taken  into  account  when  realized.  The 
regulations  provide  that  a  transaction  is 
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cxmsummated  upon  the  occurrence, 
within  a  reasonabia  time  period,  of 
either  the  anticipated  transaction  or  a 
different  but  similar  transaction  for 
which  the  hedge  serves  to  reasonably 
reduce  risk.  The  Service  will  view  the 
"similar  transaction"  parameters 
broadly  to  prevent  taxpayers  from 
realizing  hedging  gf  ins  and  losses 
selectively  by  aton^oning  a  planned 
transaction  and  suUstituting  a  similar 
transaction. 


Finally,  the  regulations  grant  consent 
for  taxpayers  to  charge  their  methods  of 
accounting  for  hedging  transactions. 
The  change  must  hi  made  for 
transactions  entered  into  on  or  after 
October  1, 1994,  and  must  be  made  for 
the  taxable  year  containing  that  date. 
The  change  is  mad^  on  a  cut-off  basis, 
of  income  or 
d  or  duplicated, 
nder  section  481  is 
Because  the 


Therefore,  no  item; 
deduction  are  omi 
and  no  adjustment 
allowed  or  permitt 


consent  does  not  e>dtend  to  changes  for 
a  subsequent  tax  year,  consent  for  such 
a  change  must  be  reque.sted  according  to 
the  procedures  estai>lished  under 
§  1.446-1  (e). 

Special  Analyses 

It  has  been  deteriiined  that  this 
Treasury  decision  i$  not  a  significant 
regulatory  action  asjdeflned  in  EO 
12866.  Therefore,  a  ^ulatory 
assessment  is  not  rek)uired.  It  also  has 
been  determined  th«t  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  uis.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Ihirsuant  to 
section  780S(f)  of  the  Interna]  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  <;omment  on  its 
impact  on  small  bu^ness. 

Drafting  InforwatioM 

The  principal  autkor  of  these 
regulations  is  Jo  Lynn  Ricks.  Office  of 
Assistant  Chief  Coujisel  (Financial 
Institutions  and  Products).  However, 
other  personnel  from  the  IRS  and 
Treasury  Departmert  participated  in 
their  development. 

List  of  Subjects 

26  CFF  Part  1 

Income  taxes.  Rep  orting  and 
recordkeeping  requi^ments. 

26  CFR  Part  602 

'  Reporting  and  rec  >rdkeeping 
requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES      . 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *   •   • 

Par.  2.  Section  1.446-3  is  amended  as 
follows: 

1.  The  first  sentence  of  paragraph 
(h)(2)  is  revised. 

2.  The  second  sentence  of  the 
introductory  language  of  paragraph 
(h)(5)  is  revised. 

3.  The  revisions  read  as  follows: 

§  1 .446-3    Notional  principal  contracts. 

***** 

(h)*  •  • 

(2 )  Taxable  year  of  inclusion  and 
deduction  by  original  parties.  Except  as 
otherwise  provided  (for  example,  in 
section  453,  section  1092,  or  §  1.446-4), 
a  party  to  a  notional  principal  contract 
recognizes  a  termination  payment  in  the 
year  the  contract  is  extinguished, 
assigned,  or  exchanged.  *  *  * 
•        •        •        ■        • 

(5)  •  •  *  The  contracts  in  the 
examples  are  not  hedging  transactions 
as  defined  in  §  1.1221-2(b).  and  all  of 
the  examples  assume  that  no  loss- 
deferral  rules  apply. 
»        •        •        •        • 

Par.  3.  Section  1.446—4  is  added  to 
read  as  follows: 

§1.446-4    Hedging  transactions. 

(a)  In  general.  Except  as  provided  in 
this  paragraph  (a),  a  hedging  transaction 
as  defined  in  §  1.1221-2(b)  (whether  or 
not  the  character  of  gain  or  loss  from  the 
transaction  is  determined  under 
§  1.1221-2)  must  be  accounted  for  under 
the  rules  of  this  section.  To  the  extent 
that  provisions  of  any  other  regulations 
governing  the  timing  of  income, 
deductions,  gain,  or  loss  are 
inconsistent  with  the  rules  of  this 
section,  the  rules  of  this  section  control. 

(1)  Trades  or  businesses  excepted.  A 
taxpayer  is  not  required  to  account  for 
hedging  transactions  under  the  rules  of 
this  section  for  any  trade  or  business  in 
which  the  cash  receipts  and 
disbursements  method  of  accounting  is 
used  or  in  which  §  1.471-6  is  used  for 
inventory  valuations  if.  for  all  prior 
taxable  years  ending  on  or  after 
September  30.  1993,  the  taxpayer  met 
the  $5,000  000  gross  receipts  test  of 
section  448(c)  (or  would  have  met  that 
test  if  the  taxpayer  were  a  corporation 
or  partnership).  A  taxpayer  not  required 


to  use  the  rules  of  this  section  may 
nonetheless  use  a  method  of  accounting 
that  is  consistent  with  these  rules. 

(2)  Ck>ordination  wif/i  other  sections. 
This  section  does  not  apply  to — 

(i)  Any  position  to  which  section 
475(a)  applies; 

(ii)  Any  section  988  hedging 
transaction  if  the  transaction  is 
integrated  under  §  1.988-5  or  if  other 
regulations  issued  under  section  988(d) 
(or  an  advance  ruling  described  in 
1.988-5(e))  go%'em  when  gain  or  loss 
from  the  transaction  is  taken  into 
account;  or 

(iii)  The  determination  of  the  issuer's 
yield  on  an  issue  of  tax-exempt  bonds 
for  purposes  of  the  arbitrage  restrictions 
to  which  §  1.148— 4(h)  applies. 

(b)  Clear  reflection  of  income.  The 
method  of  accounting  used  by  a 
taxpayer  for  a  hedging  transaction  mu.st 
clearly  reflect  income.  To  clearly  reflect 
income,  the  method  u.sed  must 
reasonably  match  the  timing  of  income, 
deduction,  gain,  or  loss  from  the 
hedging  transaction  with  the  timing  of 
income,  deduction,  gain,  or  loss  from 
the  item  or  items  being  hedged.  Taking 
gains  and  losses  into  account  in  the 
period  in  which  they  are  realized  may 
clearly  reflect  income  in  the  case  of 
certain  hedging  transactions.  For 
example,  where  a  hedge  and  the  item 
being  hedged  are  disposed  of  in  the 
same  taxable  year,  taking  realized  gain  ' 
or  loss  into  account  on  both  items  in 
that  taxable  year  may  clearly  reflect 
income.  In  the  case  of  many  hedging 
transactions,  however,  taking  gains  and 
losseis  into  account  as  they  are  realized 
does  not  result  in  the  matching  required 
by  this  section. 

(c)  Choice  of  method  and  consistency. 
For  any  given  type  of  hedging 
transaction,  there  may  be  more  than  one 
method  of  accounting  that  satisfies  the 
clear  reflection  requirement  of 
paragraph  (b)  of  th^s  section.  A  taxpayer 
is  generally  permitted  to  adopt  a  method 
of  accounting  for  a  particular  type  of 
hedging  transaction  that  clearly  reflects 
the  taxpayer's  income  from  that  type  of 
transaction.  See  paragraph  (e)  of  this 
section  for  requirements  and  limitations 
on  the  taxpayer's  choice  of  method. 
Different  methods  of  accounting  may  be 
used  for  different  types  of  hedging 
transactions  and  for  transactions  that 
hedge  different  types  of  items.  Ont*  a 
taxpayer  adopts  a  method  of  accounting, 
however,  that  method  must  be  applied 
consistently  and  can  only  be  changed 
with  the  consent  of  the  Commis-sioner, 
as  provided  by  section  446(e)  and  the 
regulations  and  procedures  thereunder. 

(d)  Reconikeeping  requirements — (1) 
In  general.  The  books  and  records 
maintained  by  a  taxpayer  must  contain 


a  description  of  the  accounting  method 
used  for  each  type  of  hedging 
transaction.  The  description  of  the 
method  or  methods  used  must  be 
sufficient  to  show  how  the  clear 
reflection  requirement  of  paragraph  (b) 
of  this  section  is  satisfied. 

(2)  Additional  identification.  In 
addition  to  the  identification  required 
by  §  1.1221-2(e),  the  books  and  records 
maintained  by  a  taxpayer  must  contain 
whatever  more  specific  identification 
with  respect  to  a  transaction  is 
necessary  to  verify  the  application  of  the 
method  of  accounting  used  by  the 
taxpayer  for  the  transaction.  This 
additional  identification  may  relate  to 
the  hedging  transaction  or  to  the  item, 
items,  or  aggregate  risk  being  hedged. 
The  additional  identification  must  be 
made  at  the  time  specified  in  §  1.1221- 
2(e)(2)  and  must  be  made  on,  and 
retained  as  part  of.  the  taxpayer's  books 
and  records. 

(3)  Transactions  in  which  character  of 
gain  or  loss  is  not  determined  under 

§  J. 1221-2.  A  section  988  traiisaction,  as 
defined  in  section  988(c)(1),  or  a 
qualified  fund,  as  defined  in  section 
988(c)(l)(E)(iii),  is  subject  to  the 
identification  and  recordkeeping 
requirements  of  §  1.1221-2(e).  See 
§,1.1221-2(a)(4)(i).  -    - 

(e)  Requirements  andAimitations  with 
respect  to  hedges  of  certain  assets  and 
liabilitiesrbx  the  case  of  certain  hedging 
transactions,  this  paragraph  (e)  provides 
guidance  in  determining  whether  a 
taxpayer's  method  of  accounting 
satisfies  the  clear  reflection  requirement 
of  jjaragraph  (b)  of  this  section.  Even  if 
these  rules  are  satisfied,  however,  the 
taxpayer's  niethod,  as  actually  applied 
to  the  taxpayer's  hedging  transactions, 
must  clearly  reflect  income  by  meeting 
the  matching  requirement  of  paragraph 
(b)  of  this  section. 

(1)  Hpdges  of  aggregate  risk — (i)  In 
general.  The  method  of  accounting  used 
for  hedges  of  aggregate  risk  must  comply 
with  the  matching  requirements  of 
paragraph  (b)  of  this  section.  Even 
though  a  taxpayer  may  not  be  able  to 
associate  the  hedging  transaction  with 
any  particular  item  being  hedged,  the 
timing  of  income,  deduction,  gain,  or 
loss  firom  the  hedging  transaction  must 
be  matched  with  the  timing  of  the 
aggregate  income,  deduction,  gain,  or 
loss  from  the  items  being  hedged.  For 
example,  if  a  notional  principal  contract 
hedges  a  taxpayer's  aggregate  risk, 
taking  into  account  income,  deduction, 
gain,  or  loss  under  the  provisions  of 
§  1.446-3  may  clearly  reflect  income. 
See  paragraph  (e)(5)  of  this  section. 

(ii)  Mark-ond-spread  method.  The 
following  method  may  be  appropriate 
for  taking  into  account  income, 
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a  description  of  the  accounting  method 
used  for  each  type  of  hedging 
transaction.  The  description  of  the 
method  or  methods  used  must  be 
sufficient  to  show  how  the  clear 
reflection  requirement  of  paragraph  (b) 
of  this  section  is  satisfied. 

(2)  Additional  identification.  In 
addition  to  the  identification  required 
by  §  1.1221-2(e),  the  books  and  records 
maintained  by  a  taxpayer  must  contain 
whatever  more  specific  identification 
with  respect  to  a  transaction  is 
necessary  to  verify  the  application  of  the 
method  of  accounting  used  by  the 
taxpayer  for  the  transaction.  This 
additional  identification  may  relate  to 
the  hedging  transaction  or  to  the  item, 
items,  or  aggregate  risk  being  hedged. 
The  additional  identification  must  be 
made  at  the  time  specified  in  §  1.1221- 
2(e)(2)  and  must  be  made  on,  and 
retained  as  part  of,  the  taxpayer's  books 
and  records. 

(3)  Transactions  in  which  character  of 
gain  or  loss  is  not  determined  under 
§1.1221-2.  A  section  988  transaction,  as 
defined  in  section  988(c)(1),  or  a    • 
qualified  fund,  as  defined  in  section 
988(c)(l)(E)(iii),  is  subject  to  the 
identification  and  recordkeeping 
requirements  of  §1.1221-2(e).  See 
§,1.1221-2(a)(4)(i). 

(e)  Requirements  and^imitations  with 
respect  to  hedges  of  certain  assets  and 
liabilitiesr  In  the  case  of  certain  hedging 
transactions,  this  paragraph  (e)  provides 
guidance  in  determining  whether  a 
taxpayer's  method  of  accounting 
satisfies  the  clear  reflection  requirement 
of  paragraph  (b)  of  this  section.  Even  if 
these  rules  are  satisfied,  however,  the 
taxpayer's  niethod,  as  actually  applied 
to  the  taxpayer's  hedging  transactions, 
must  clearly  reflect  income  by  meeting 
the  matching  requirement  of  paragraph 
(b)  of  this  section. 

(1)  Hpdges  of  aggregate  risk — (i)  In 
general.  The  method  of  accounting  used 
for  hedges  of  aggregate  risk  must  comply 
with  the  matching  requirements  of 
paragraph  (b)  of  this  section.  Even 
though  a  taxpayer  may  not  be  able  to 
associate  the  hedging  transaction  with 
any  particular  item  being  hedged,  the 
timing  of  income,  deduction,  gain,  or 
loss  from  the  hedging  transaction  must 
be  matched  with  the  timing  of  the 
aggregate  income,  deduction,  gain,  or 
loss  from  the  items  being  hedged.  For 
example,  if  a  notional  principal  contract 
hedges  a  taxpayer's  aggregate  risk, 
taking  into  account  income,  deduction, 
gain,  or  loss  under  the  provisions  of 
§  1.446-3  may  clearly  reflect  income. 
See  paragraph  (e)(5)  of  this  section. 

(iij  Mark-ond-spread  method.  The 
following  method  may  be  appropriate 
for  taking  into  account  income. 


deduction,  gain,  or  loss  from  hedges  of 
aggregate  risk: 

(A)  The  hedging  transactions  are 
marked  to  market  at  regular  intervals  for 
which  the  taxpayer  has  the  neces.sary 
data,  but  no  less  frequently  than 
quarterly;  and 

(B)  The  income,  deduction,  gain,  or 
loss  attributable  to  the  realization  or 
periodic  marking  to  market  of  hedging 
transactions  is  taken  into  account  over 
the  period  for  which  the  hedging 
transactions  are  intended  to  reduce  risk. 
Although  the  period  over  which  the 
hedging  transactions  are  intended  to 
reduce  risk  may  change,  the  period  must 
be  reasonable  and  consistent  with  the 
taxpayer's  hedging  policies  and 
strategies. 

(2)  Hedges  of  items  marked  to  market. 
In  the  case  of  a  transaction  that  hedges 
an  item  that  is  marked  to  market  under 
the  taxpayer's  method  of  accounting, 
marking  the  hedge  to  market  clearly 
reflects  income. 

(3)  Hedges  of  inventory — (i)  In 
general.  If  a  hedging  transaction  hedges 
purchases  of  inventory,  gain  or  loss  on 
the  hedging  transaction  may  be  taken 
into  account  in  the  same  period  that  it 
would  be  taken  into  account  if  the  gain 
or  loss  were  treated  as  an  element  of  the 
cost  of  inventory.  Similarly,  if  a  hedging 
transaction  hedges  sales  of  inventory, 
gain  or  loss  on  the  hedging  transaction 
may  be  taken  into  account  in  the  same 
period  that  it  would  be  taken  into 
account  if  the  gain  or  loss  were  treated 
as  an  element  of  sales  proceeds.  If  a 
hedge  is  associated  with  a  particular 
purchase  or  sales  transaction,  the  gain 
or  loss  on  the  hedge  may  be  taken  into 
account  when  it  would  be  taken  into 
account  if  it  were  an  element  of  cost 
incurred  in,  or  sales  proceeds  from,  that 
transaction.  As  with  hedges  of  aggregate 
risk,  however,  a  taxpayer  may  not  be 
able  to  associate  hedges  of  inventory 
purchases  or  sales  with  particular 
purchase  or  sales  transactions.  In  order 
to  match  the  timing  of  income, 
deduction,  gain,  or  loss  firom  the  hedge 
with  the  timing  of  aggregate  income, 
deductio'n,  gain,  or  loss  fi-om  the  hedged 
purchases  or  sales,  it  may  be 
appropriate  for  a  taxpayer  to  account  for 
its  hedging  transactions  in  the  manner 
described  in  paragraph  (e)(l)(ii)  of  this 
section,  except  that  the  gain  or>loss  that 
is  spread  to  each  period  is  taken  into 
account  when  it  would  be  if  it  were  an 
element  of  cost  incurred  (purchase 
hedges),  or  an  element  of  proceeds  from 
sales  made  (sales  hedges),  during  that 
period. 

(ii)  Alternative  methods  for  certain 
inventory  hedges.  In  lieu  of  the  method 
described  in  paragraph  (e)(3)(i)  of  this 
section,  other  simpler,  less  precise 


methods  may  be  used  in  appropriate 
cases  where  the  clear  reflection 
requirement  of  paragraph  (b)  of  this 
section  is  satisfied.  For  example: 

(A)  Taking  into  account  realized  gains 
and  losses  on  both  hedges  of  inventory 
purchases  and  hedges  of  inventory  sales 
when  they  would  be  taken  into  account 
if  the  gains  and  losses  were  elements  of 
inventory  cost  in  the  period  realized 
may  clearly  reflect  income  in  some 
situations,  but  does  not  clearly  reflect 
income  for  a  taxpayer  that  uses  the  last- 
in,  first-out  method  of  accounting  for 
the  inventor)';  and 

(B)  Marking  hedging  transactions  to 
market  with  resulting  gain  or  loss  taken 
into  account  immediately  may  clearly 
reflect  income  even  though  the 
inventory  that  is  being  hedged  is  not 
marked  to  market,  but  only  if  the 
inventory  is  not  accounted  for  under 
either  the  last-in,  first-out  method  or  tlie 
l6wer-of-cost-or-market  method  and 
only  if  items  are  held  in  inventory  for 
short  periods  of  time. 

(4)  Hedges  of  debt  instruments.  Gain 
or  loss  from  a  transaction  that  hedges  a 
debt  instrument  issued  or  to  be  issued 
by  a  taxpayer,  or  a  debt  instrument  held 
or  to  be  held  by  a  taxpayer,  must  be 
accounted  for  by  reference  to  the  terms 
of  the  debt  instrument  and  the  period  or 
periods  to  which  the  hedge  relates.  A 
hedge  of  an  instrument  that  provides  for 
interest  to  be  paid  at  a  fixed  rate  or  a 
qualified  floating  rate,  for  example, 
generally  is  accounted  for  using 
constant  yield  principles.  Thus, 
assuming  that  a  fixed  rate  or  qualified 
floating  rate  instrument  remains 
outstanding,  hedging  gain  or  loss  is 
taken  into  account  in  the  same  periods 
in  which  it  would  be  taken  into  account 
if  it  adjusted  the  yield  of  the  instrument 
over  the  term  to  which  the  hedge 
relates.  For  example,  gain  or  loss 
realized  on  a  transaction  that  hedged  an 
anticipated  fixed  rate  borrowing  for  its 
entire  term  is  accounted  for,  solely  for 
purposes  of  this  section,  as  if  it 
decreased  or  increased  the  issue  price  of 
the  debt  instrument. 

(5)  Notional  principal  contracts.  The 
rules  of  §  1.446-3  govern  the  timing  of 
income  and  deductions  with  respect  to 
a  notional  principal  contract  unless, 
because  the  notional  principal  contract 
is  part  of  a  hedging  transaction,  the 
application  of  those  rules  would  not 
result  in  the  matching  that  is  needed  to 
satisfy  the  clear  reflection  requirement 
of  paragraph  (b)  and,  as  applicable, 
(e)(4)  of  this  section.  For  example,  if  a 
notional  principal  contract  hedges  a 
debt  instrument,  the  method  of 
accounting  for  periodic  payments 
described  in  §  1.446-3(e)  and  the 
methods  of  accounting  for  nonperiodic 
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payments  descril 
3{n(2)(iii)  and  (v) 
reflect  the  taxpayi 
methods  descril 
and  (iv),  however,] 
clearly  reflect  the 
that  situation. 
(6)  Disposition 


in  §1.446- 
enerally  clearly 

s  income.  The 

in  §  1.446-3(n(2}(ii) 
nerally  do  not 
payer's  income  in 

'  hedged  asset  or 


liability.  If  a  taxpayer  hedges  an  item 
and  disp>oses  of.  oi  terminates  its 
interest  in.  the  iteqi  but  does  not 


dispose  of  or  term^ 
transaction,  the  ts 
appropriately  matd 
loss  on  the  hedginj 
gain  or  loss  on  the] 


on  the  disposed  ite 
intends  to  dispose  i 
transaction  within  i 
and  the  hedging  i 
actually  disposed 
the  taxpayer  must  i 
on  the  hedge  at  the 


late  the  hedging 
f  payer  <must 

the  built-in  gain  or 

:  transaction  to  the 

disposed  item.  To 
meet  this  requiremjent,  the  taxpayer  may 
mark  the  hedge  to  tnarket  on  the  date  it 
disposes  of  the  heoged  item.  If  the 
taxpayer  intends  to  dispose  of  the 
hedging  transaction  within  a  reasonable 
period,  however,  il  may  be  appropriate 
to  match  the  realized  gain  or  loss  on  the 
hedging  transaction  with  the  gain  or  loss 
If  the  taxpayer 

)f  the  hedging 
reasonable  period 

isaction  is  not 
^f  within  that  period. 

latch  the  gain  or  loss 
( end  of  the 
reasonable  period  ^th  the  gain  or  loss 
on  the  disposed  itein.  For  purposes  of 
this  paragraph  (e)(6).  a  reasonable 
period  is  generally]?  days. 

(7)  Recycled  hedges.  If  a  taxpayer 
enters  into  a  hedging  transaction  by 
recycling  a  hedge  of  a  particular  hedged 
item  to  serve  as  a  hedge  of  a  different 
item,  as  described  n  §1.1221-2(c)(2). 
the  taxpayer  must  i  natch  the  built-in 
gain  or  loss  at  the  t  me  of  the  recycling 
to  the  gain  or  loss  <  n  the  original 
hedged  item,  items ,  or  aggregate  risk. 
Income,  deduction  gain,  or  loss 
attributable  to  the  |  leriod  after  the 
recycling  must  be  i  latched  to  the  new 
hedged  item,  items  or  aggregate  risk 
un(kr  the  principle  s  of  paragraph  (b)  of 
this  section. 

.  (8)  Unfulfilled  ai  ticipatory 
transactions — (i)  /r  general.  If  a 
taxpayer  enters  inti  •  a  hedging 
transaction  to  reduce  risk  with  respect 
to  an  anticipated  asset  acquisition,  debt 
issuance,  or  obligation,  and  the 
anticipated  transac  ion  is  not 
consummated,  any  income,  deduction, 
gain,  or  loss  firom  tJ  le  hedging 
transaction  is  taken  into  account  when 
realized. 

(ii)  Consummatit  n  of  anticipated 
transaction.  A  taxpayer  consummates  a 
transaction  for  puq  loses  of  paragraph 
(e)(8)(i)  of  this  section  upon  the 
occurrence  (within la  reasonable  interval 
around  the  expected  time  of  the 
anticipated  transaction)  of  either  the 
anticipated  transaction  or  a  different  but 


similar  transaction  for  which  the  hedge 
serves  to  reasonably  reduce  risk. 

(9)  Hedging  by  members  of  a 
consolidated  group.  (Reserved.) 

(f)  Type  or  character  of  income  and 
deduction.  The  rules  of  this  section 
govern  the  timing  of  income,  deduction, 
gain,  or  loss  on  hedging  transactions  but 
do  not  affect  the  type  or  character  of 
income,  deduction,  gain,  or  loss 
produced  by  the  transaction.  Thus,  for 
example,  the  rules  of  paragraph  (e)(3)  of 
this  section  do  not  affect  the 
computation  of  cost  of  goods  sold  or 
sales  proceeds  for  a  taxpayer  that  hedges 
inventory  purchases  or  sales.  Similarly, 
the  rules  of  paragraph  (e)(4)  of  this 
section  do  not  increase  or  decrease  the 
interest  income  or  expense  of  a  taxpayer 
that  hedges  a  debt  instrument  or  a 
liability. 

(g)  Effective  date.  This  section  applies 
to  hedging  transactions  entered  into  on 
or  after  October  1.  1994. 

(h)  Consent  to  change  methods  of 
accounting.  The  Commissioner  grants 
consent  for  a  taxpayer  to  change  its 
methods  of  accounting  for  transactions 
that  are  entered  into  on  or  after  October 
1, 1994.  and  that  are  described  in 
paragraph  (a)  of  this  section.  This 
consent  is  granted  only  for  changes  for 
the  taxable  year  containing  October  1 . 
1994.  The  taxpayer  must  describe  its 
new  methods  of  accounting  in  a 
statement  that  is  included  in  its  Federal 
income  tax  return  for  that  taxable  year. 

Par.  4.  In  §  1.461-1,  paragraph 
(a)(2)(iii)(B)  is  revised  to  read  as  follows: 

§  1 .461  -1    General  rutes  for  taxable  year  of 
deduction. 

(a)  •    *    • 

(2)*    •   * 

(iii)  •   *   • 

(B)  If  the  liability  of  a  taxpayer  rs 
subject  to  section  170  (charitable 
contributions),  section  192  (black  lung 
benefit  trusts),  section  194A  (employer 
liability  trusts),  section  468  (mining  and 
solid  waste  disposal  reclamation  and 
closing  costs),  or  section  468A  (certain 
nuclear  decommissioning  costs),  the 
liability  is  taken  into  account  as 
determined  under  that  section  and  not 
under  section  461  or  the  regulations 
thereunder.  For  special  rules  relating  to 
certain  loss  deductions,  see  sections 
165(e),  165(i),  and  165(1).  relating  to 
theft  losse's,  disaster  losses,  and  losses 
from  certain  deposits  in  qualified 
financial  institutions. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  5.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 


Authority:  26  U.S.C  7805. 

Par.  6.  Section  602.101(c)  is  amended 
by  adding  an  entry  in  numerical  order 
to  the  table  to  read  as  follows: 

§602.101    OMB  Control  numbers. 


(c)  *   *   * 


CFR  part  or  section  where  iden-      ^^io^^ 
tified  and  described  "™y  ^ 
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Margaret  Milner  Richardson, 

Commissioner  of  Internal  n^enue.  ■    . 

Approved; 
Samuel  Y.  Sessions. 
Acting  Assistant  Secretary  of  Treasury. 
IFR  Doc.  94-16868  Filed  7-13-94;  9:10  am] 
BILUNG  CODE  4830-01-U 
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RIN1545-AR73 

Hedging  Transactions 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  clarifying  the  character  of 
gain  or  loss  from  business  hedges.  In 
general,  the  regulations  treat  gain  or  loss 
on  most  hedging  transactions  as 
ordinary  rather-dian  capital.  The 
regulations  are  needed  to  provide 
guidance  to  businesses  entering  into 
hedging  transactions  and  to  serve  as  a 
basis  for  resolving  pending  cases 
involving  gains  and  losses  from 
hedging. 

DATES:  These  regulations  are  effective 
July  18, 1994,  except  that  the 
amendments  relating  to  the  removal  of 
§  1.1221-2T  are  effective  October  1. 
1994. 

For  dates  of  applicability  of  these 
regulations,  see  the  discussion  in  the 
Dates  of  Applicability  paragraph  in  the 
SUPPLEMENTAflV  INFORMATION  portion  of 
the  preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  Jo  ' 
Lynn  Ricks  of  the  Office  of  the  Assistant 
Chief  Counsel  (Financial  Institutions 
and  Products).  Internal  Revenue 
Service.  1111  Constitution  Avenue.  NW, 
Washington  DC  20224  (Attn: 
CC:DOM:FI&P).  Telephone  202-622- 
3920  (not  a  toll-free  call). 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
.  been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-1403.  The 
estimated  annual  burden  per 
recordkeeper  varies  from  .1  to  10  hours, 
depending  on  individual  circumstances, 
with  an  estimated  ave-i-age  of  .9  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn;  IRS 
Reports  Clearance  Officer,  PC:FP. 
Washington.  DC  20224.  and  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503.  . 
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the  same  day  (58  FR  54075).  The  ci 

regulations  were  intended  to  resolve  d 
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Many  comments  were  received  on  the  ai 
proposed  regulations,  and  a  public 

hearing  was  held  on  January  19, 1994.  tr 
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or  the  addition  of  rules  to  re.solve  tr, 

remaining  issues.  th 

Explanation  of  Provisions  " 

■  re 
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SUPPLEMENTARY  INFOftMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
-  been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-1403.  The 
estimated  annual  burden  per 
recordkeeper  varies  from  .1  to  10  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  .9  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer.  PC:FP, 
Washington.  DC  20224.  and  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503.  . 

Background 

This  document  contains  final 
regulations  amending  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  1221  of  the  Internal  Revenue 
Code  (Code)  (relating  to  the  definition  of 
capital  asset).  The  provisions  affected 
relate  to  the  deterinination  of  the 
diaracter  of  gain  or  loss  from  hedging 
transactions. 

On  Octc^r  20.  1993,  temporary 
regulations  (TD  8493)  providing  that 
gain  or  loss  on  most  common  business 
hedges  is  ordinary  rather  than  capital 
were  published  in  the  Federal  Register 
(58  FR  54037).  A  ncuce  of  proposed 
rulemaking  (FI-46-93)  cross-referencing 
the  temporary  regulations  was 
published  in  the  Federal  Register  for 
the  same  day  (58  FR  54075).  The 
regulations  were  intended  to  resolve 
questions  that  had  arisen  with  respect  to 
the  tax  treatment  of  business  hedging 
following  the  decision  of  the  United 
States  Supreme  Court  in  Arkansas  Best 
Corp.  V.  Commissioner.  485  U.S.  212 
(1988). 

Many  comments  were  received  on  the 
proposed  regulations,  and  a  public 
hearing  was  held  on  January  19. 1994. 
Most  commentators  supported  the 
general  approach  of  the  proposed 
regulations,  but  a  number  suggested 
specific  revisions  to  the  proposed  rules 
or  the  addition  of  rules  to  resolve 
remaining  issues. 

Explanation  of  Provisions 

Paragraph  (a)  of  §  1.1221-2  provides 
basic  rules  for  the  treatment  of  hedging 
transactions.  Only  minor,  clarifying 
changes  have  been  made  to  the 
proposed  regulations. 


Paragraph  (a)(1)  provides  that 
property  that  is  part  of  a  hedging 
transaction,  as  defined  in  the 
regulations,  is  riot  a  capital  asset. 
Paragraph  (a)(2)  provides  a  similar  rule 
for  short  sales  and  options.  Where  a 
short  sale  or  option  is  part  of  a  hedging 
transaction,  as  defined,  any  gain  or  loss 
on  the  short  sale  or  option  is  ordinary: 
Final  regulations  under  sections  1233 
and  1234  provide  that  §  1.1221-2 
governs  the  character  of  gain  or  loss  on 
short  sales  and  options  that  are  part  of 
hedging  transactions. 

Under  paragraph  (c)(3).  if  a 
transaction  falls  outside  the  regulations, 
gain  or  loss  from  the  transaction  is  not 
made  ordinary  by  the  fact  that  property 
is  a  surrogate  for  a  non-capital  asset, 
that  the  transaction  serves  as  insurance 
against  a  business  risk,  that  the 
transaction  serves  a  hedging  function,  or 
that  the  transaction  serves  a  similar 
function  or  purpose. 

The  provisions  of  this  section 
generally  apply  to  determine  the 
.  character  of  gain  or  loss  from 
transactions  that  also  are  subject  to 
various  international  provisions  of  the 
Code.  Paragraph  (a)(4),  however, 
provides  that  section  988  transactions 
are  excluded  firom  the  character 
provisions  of  these  regulations  because 
gain  or  loss  on  those  transactions  is 
ordinary  under  section  988(a)(1).  The 
regulations  do  apply  to  transactions  that 
predate  the  effective  date  of  section  988: 
Paragraph  (a)(4)  also  provides  that  the 
definition  of  a  hedging  transaction 
under  §  1.1221-2(b)  does  not  apply  for 
purposes  of  the  hedging  exceptions  to 
the  subpart  F  rules  of  section  954(c)  and 
certain  hedging  rules  in  the  interest 
allocation  regulations  under  section 
B64(e).  The  IRS  and  Treasury  are 
considering  the  possibility  of  using  the 
definition  of  hedging  transaction  and 
other  provisions  of  these  regulations  for 
purposes  of  various  international  tax 
provisions,  except  where  a  modification 
of  the  provisions  is  necessarj-  to  carry 
out  the  purposes  of  those  international 
provisions.  Comments  on  this  subject 
are  welcomed. 

In  defining  the  term  hedging 
transaction,  paragraph  (b)  of  §  1.1221-2 
retains  the  rule  of  the  proposed 
regulations  and  adopts  the  concept  of 
hedging  m  seaion  1256(e)(2)(A)  of  the 
Code.  Under  this  rule,  a  hedging 
transaction  generally  is  a  transaction 
that  a  taxpayer  enters  into  in  the  normal 
course  of  its  business  primarily  to 
reduce  the  risk  of  interest  rate  or  price 
changes  or  currency  fluctuations. 

A  n  umber  of  commentators  suggested 
tliat  the  IRS  abandon  the  rule  of  the 
proposed  regulations  and  adopt  a 
definition  of  hedging  that  looks  to  risk 


management  rather  than  risk  reduction. 
This  comment  was  not  adopted  because 
the  IRS  and  Treasury  believe  that  the 
definition  in  section  1256  represents  the 
best  indication  of  congressional  intent 
with  respect  to  business  hedges. 
Although  the  risk  reduction  standard 
has  been  retained,  the  final  regulations 
provide  rules  of  application  designed  to 
ensure  that  the  definition  of  hedging 
transaction  is  applied  reasonably  to 
include  most  common  tvpes  of  hedging 
transactions. 

Paragraph  (c)(1)  deals  with  the 
meaning  of  risk  reduction.  To  enter  into 
a  hedging  transaction,  the  taxpayer  must 
have  risk  when  all  of  its  operations  are 
considered— that  is.  there  must  be  risk 
on  a  "macro"  basis.  Nonetheless,  a 
hedge  of  a  single  asset  or  liability,  or 
pool  of  assets  or  liabilities,  will  be 
respected  if  the  hedge  reduces^he  risk 
attributable  to  the  item  or  items  being 
hedged  and  if  the  hedge  is  reasonably 
calculated  to  reduce  the  overall  risk  of 
the  taxpayer's  operations.  In  addition,  if 
a  taxpayer  hedges  a  particular  asset  or 
liability,  or  a  pool  of  assets  or  liabilities, 
and  the  hedge  is  undertaken  as  part  of 
a  program  to  reduce  the  overall  risk  of 
the  taxpayer's  operations,  the  taxpayer 
need  not  show  that  the  hedge  reduces 
its  overall  risk. 

Paragraph  (c)(1)  also  rec-ognizes  that 
fixed  to  floating  hedges  and  certain 
types  of  written  options  may  be  risk 
reducing  and  may  be  used  in  hedging 
transactions.  For  example,  a  covered 
call  with  respect  to  assets  held  or  a 
written  put  option  with  respect  to  assets 
to  be  acquired  may  reduce  risk. 

In  addition,  paragraph  (c)(1)  provides 
that  a  hedging  transaction  includes  a 
transaction  that  is  entered  into  primarily 
to  reverse  or  counteract  a  hedging 
transaction.  This  rule  recognizes  that 
some  transactions  are  used  to  eliminate 
some  or  all  of  the  risk  reduction 
accomplished  through  a  hedgi tig 
transaction.  Although  the  transactions 
are  not  risk  reducing  if  viewed 
independently,  they  are  considered  to 
be  part  of  the  larger  hedging  transaction. 
Paragraph  (c)(1)  further  provides  that 
a  taxpayer  may  hedge  any  part  or  all  of 
its  risk  for  any  part  of  the  period  during 
which  it  has  risk.  The  regulations  also 
provide  that  the  frequent  entering  into 
and  termination  of  hedging  positions  is 
not  relevant  to  whether  transactions  are 
hedging  transactions. 

Finally,  paragraph  (c)(1)  provides  that 
a  transaction  that  is  not  entered  into 
primarily  to  reduce  risk  is  not  a  hedging 
transaction.  Forexample.  the  so-called 
"store-on-the-board"  transaction,  in 
which  a  taxpayer  disposes  of  its 
production  and  enters  into  a  long 
futures  or  forward  contract,  is  not  a 
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hedging  transactioi^  because  the  long 
position  does  not  r^uce  risk.  Moreover, 
gain  or  loss  on  the  Contract  is  not  made 
ordinary  on  the  grounds  that  it  is  a 
surrogate  for  inventory. 

The  IRS  and  Treasury  understand  that 
there  are  situations  |in  which  a  taxpayer 
engages  in  a  store-oti-the-board 
transaction  as  a  hedge  of  an  expected 
payment  under  an  agricultural  price 
support  program.  Iii  this  situation,  a 
long  futures  or  forward  contract  may 
qualify  as  a  hedging  transaction  with 
respect  to  the  expe^ed  payment. 

Paragraph  (c)(2)  provides  that  a 
hedging  transaction  may  be  entered  into 
by  using  a  position  that  was  a  hedge  of 
one  asset  or  liabilitf  to  hedge  another 
asset  or  liability,     j 

Paragraph  (cj(3)  provides  that  iJie 
acquisition  of  certain  assets,  such  as 
investments,  may  not  be  a  hedging 
transaction.  Even  though  these  assets 
may  reduce  risk,  th«y  typically  are  not 
acquired  primarily  to  reduce  risk.  For 
s  interest  rate  risk 


rrowing  may  be 
ase  of  debt 

a  comparable 
uisition  of  the  debt 


example,  a  taxpaye 

from  a  floating  rate 

reduced  by  the  p 

instruments  that  be; 

floating  rate.  The  ai 

instruments,  howevjer,  is  not  made 

primarily  to  reduce  risk  and,  therefore, 

is  not  a  hedging  traqsaction.  Similarly, 

borrowings  generallV  are  not  made 

primarily  to  reduce  risk. 

Paragraph  (c)(4)  defines  the  normal 
course  requirement  jof  paragraph  (b)  to 
include  any  transa 
furtherance  of  a  tax 
business.  Thus,  for 


ion  entered  into  in 
ayer's  trade  or 
xample.  a  liability 


hedge  meets  this  reduirement  regardless 
of  whether  the  liabi  ity  is  imdertaken  to 
fund  current  operat  ons,  an  acquisition, 
or  an  expansion  of  £  taxpayer's 
business.  This  definition  does  not  apply 
to  other  uses  of  the  erm  "normal 
course"  in  the  Code  or  regulations. 

Paragraph  (c)(5)  n  tains  the  rule  in  the 
proposed  regulation  s  that  a  hedge  of 
property  or  of  an  ob  igation  is  a  hedging 
transaction  only  if  a  sale  or  exchange  of 
the  property,  or  per  ormance  or 
termination  of  the  o  )ligation,  could  not 
produce  capital  gair  or  loss.  In  response 
to  the  many  comma:  its  received, 
however,  a  special  r  ale  has  been  added 
for  noninventory  su  tplies.  Under  this 
rule,  if  a  taxpayer  s€  lis  only  a  negligible 
amount  of  a  noninvc  ntory  supply,  then, 
only  for  purposes  of  determining 
whether  a  hedge  of  I  he  purchase  of  that 
noninventory  suppi  i  is  a  hedging 
transaction,  the  non  nventory  supply  is 
treated  as  ordinary  f  roperty.  In  this 
case,  the  Service  an(  Treasury  believe 
that  the  theoretical  j  ossibility  of 
ordinary  loss  on  a  h(  tdge  and  capital 
gain  on  the  sale  of  si  ipphes  should  not 
prevent  the  transact  ons  from  qualifying 


as  hedging  transactions.  The  Service 
intends  to  issue  gmdance  on  the 
negligible  amount  standard.  The 
comments  received  indicate  that  most 
taxpayers  sell  none  of  their  supplies  or 
a  very  small  amoimt.  Further  comments 
are  requested. 

For  prior  years,  a  transition  rule 
provides  a  substantially  more  generous 
standard  for  noninventory  supplies.  If, 
in  each  prior  year  that  is  open  for 
assessment  on  September  1, 1994,  a 
taxpayer  sold  no  more  than  15  percent 
of  the  greater  of  the  total  amount  of  a- 
supply  held  at  the  beginning  of  the  year 
or  the  total  amount  of  the  supply 
acquired  in  that  year  and  meets  certain 
other  requirements,  hedges  of  purchases 
of  that  supply  are  hedging  transactions. 

The  final  regulations  do  not  provide 
a  negligible  sales  rule  for  hedges  of 
section  1231  assets.  Sales  of  these  assets 
are  less  predictable  than  sales  of 
supplies  and  may  occxir  many  years 
after  the  transaction  that  hedges  their 
purchase.  The  IRS  and  Treasury  believe 
that  it  is  inappropriate  to  provide 
ordinary  treatment  for  the  hedges  when 
it  is  not  known  whether  the  assets  will 
produce  capital  gains.  Nonetheless,  the 
regulations  provide  a  special  transition 
rule  applicable  to  certain  hedges  of 
section  1231  assets  entered  into  in  prior 
years. 

Paragraph  {c)(6)  provides  that  the 
status  of  liability  hedges  as  hedging 
transactions  is  determined  without 
regard  to  the  use  that  is  made  of  the 
proceeds  of  a  borrowing.  The  IRS  and 
Treasury  believe  that  a  liability  hedge 
should  not  fail  to  qualify  as  a  hedging 
transaction  because  the  proceeds  of  the 
borrowing  being  hedged  are  used  to 
purchase  a  capital  asset. 

Paragraph  (c)(7)  retains  the  rule  in  the 
proposed  regulations  that,  in  the  case  of 
hedges  of  aggregate  risk,  all  but  a  de 
minimis  amount  of  the  risk  being 
hedged  must  be  attributable  to  ordinary 
property,  ordinary  obligations,  and 
borrowings. 

Although  the  purpose  of  the  rules  in 
paragraph  (c)  is  to  ensure  that  the 
definition  of  hedging  transaction  will  be 
interpreted  reasonably  to  cover  most 
common  business  hedges,  not  all  hedges 
are  intended  to  be  covered.  For 
example,  the  regulations  do  not  apply 
where  a  taxpayer  hedges  a  dividend 
stream,  the  overall  profitability  of  a 
business  unit,  or  other  business  risks 
that  do  not  relate  directly  to  interest  rate 
or  price  changes  or  currency 
fluctuations.  Moreover,  the  regulations 
do  not  provide  ordinary  treatment  for 
gain  or  loss  from  the  disposition  of  stock 
where,  for  example,  the  stock  is 
acquired  to  protect  the  goodwill  or 


business  reputation  of  the  acquirer  or  to 
ensure  the  availability  of  goods. 

The  status  of  so-cafled   gap"  hedges 
is  not  separately  addressed  in  paragraph 
(c).  Insurance  companies,  for  example, 
sometimes  hedge  the  "gap"  between 
their  liabilities  and  the  assets  that  fund 
them.  Under  the  proposed  regulations,  a 
hedge  of  those  assets  does  not  qualify  as 
a  hedging  transaction  if  the  assets  are 
capital.  Commentators,  therefore, 
suggested  that  the  final  regulations  - 
provide  a  rule  that  deems  all  gap  hedges 
to  be  hedges  of  the  liabilities  rather  than 
of  the  assets.  The  IRS  and  Treasury, 
however,  are  concerned  that,  where  this 
type  of  hedge  is  more  closely  associated 
with  the  assets  than  the  liabilities,  there 
is  a  significant  possibility  of  mismatch 
if  the  hedges  are  given  ordinary 
treatment  and  the  assets  can  be  sold  for 
capital  gains.  Thus,  the  final  regulations 
do  not  include  the  suggested  rule. 

Whether  a  gap  hedge  qualifies  as  a 
liability  hedge  is  a  question  of  fact  and    ~ 
depends  on  whether  it  is  more  closely 
associated  with  the  Uabilities  than  with 
the  assets.  For  example,  a  contract  to 
purchase  assets  is  generally  not  a 
liability  hedge  even  if  the  assets  are 
being  purchased  to  fund  the  liability. 
Other  gap  hedges  may  be  appropriately 
treated  as  liability  hedges  and,  therefore, 
may  qualify  as  hedging  transactions.     . 

The  IRS  and  Treasury  understand  that 
the  most  significant  consequence  of  the 
failure  of  gap  hedges  to  qualify  as 
hedging  transactions  may  be  that  they 
are  then  subject  to  the  straddle  rules  of 
section  1092.  Comments  are  requested 
on  whether  it  would  be  appropriate  to 
exempt  these  transactions  from  section 
1092  and  apply  the  hedge  accounting 
rules  of  §  1.446—4  even  though  the 
transactions  are  not  hedging 
transactions  and  their  character  is  not 
determined  under  §  1.1221-2.  The  IRS 
and  Treasury  also  note  that  there  may  be 
different  considerations  for  determining 
whether  income  or  loss  frx)m  a  gap 
hedge  should  be  treated  as  an  interest 
equivalent  for  purposes  of  international 
tax  provisions,  such  as  section  864(e). 
Comments  are  also  requested  on  this 
point. 

Paragraph  (d)  is  reserved  in  the  final 
regulations  to  allow  development  of 
rules  applicable  to  hedging  by  members 
of  a  consolidated  group.  Proposed 
regulations  on  this  subject  are  published 
in  the  Proposed  Rules  section  of  this 
issue  of  the  Federal  Register. 

Paragraph  (e)(1)  retains  the 
requirement  of  the  proposed  regulations 
that  hedging  transactions  must  be 
identified  before  the  close  of  the  day  on. 
which  they  are  entered  into.  Paragraph 
(e)(2),  however,  relaxes  the  rule  of  the 
proposed  regulations  and  requires  that 
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the  itein,  items,  or  aggregate  risk  being        t 
hedged  be  identified  substantially  \ 

contemporaneously  Mith  entering  into 
the  hedging  transaction.  The 
identification  must  be  made  no  more 
than  35  days  after  entering  into  the 
hedging  transaction.  TTiis  time  period 
should  make  it  possible  for  taxpayers  to 
identify  the  hedged  item,  items,  or 
aggregate  risk  at  the  time  they  prepare 
monthly  reports  for  nontax  purposes. 

Some  commentators  suggested 
eliminating  entirely  the  requirement  of 
identifying  the  item  being  hedged.  The 
Service  and  Treasury  believe,  however, 
that  this  identification  is  needed  to 
establish  that  the  definition  of  hedging 
transaction  is  satisfied.  Moreover, 
because  special  identification  rules  have 
been  provided  for  hedges  of  aggregate 
risk  and  certain  inventory  hedges,  the 
requirement  of  identifying  the  items 
being  hedged  should  not  be  overly 
burdensome. 

A  transition  nile  is  provided  to  extend 
the  time  period  for  identifying  a 
transaction  that  is  a  hedging  transaction 
under  the  final  regulations  and  that  the 
taxpayer  reasonably  treated  as  other 
than  a  hedging  transaction  under  the 
proposed  regulations.  If  such  a 
transaction  was  entered  into  before 
October  1. 1994,  and  remains  in 
existence  on  that<late,  the  identification 
and  recordkeeping  requirements  of 
paragraph  (e)  apply,  except  that  the 
identification  of  both  the  hedging 
transaction  and  the  hedged  item  are 
timely  if  made  before  the  close  of 
business  on  October  1. 1994.  However, 
if  the  transaction  was  entered  into 
before  October  1, 1994,  and  does  not 
remain  in  existence  on  that  date,  the 
identification  and  recordkeeping 
requirements  of  paragraph  (e)  do  not 
apply. 

Paragraph  (e)(3)  contains  a  series  of 
special  rules  for  identifying  certain 
types  of  hedging  transactions.  In  the 
case  of  inventory,  the  identification 
must  specify  the  type  or  class  of 
inventory  to  which  the  hedge  relates.  If 
particular  inventory  purchases  or  sales 
transactions  are  being  hedged,  the 
taxpayer  must  also  identify  the  expected 
dates  and  the  amounts  to  be  acquired  or 
sold.  In  the  case  of  hedges  of  aggregate 
risk,  the  identification  requirement  is 
satisfied  if  a  taxpayer's  records  contain 
a  description  of  the  hedging  program 
and  if  the  taxpayer  establishes  a  system 
under  which  transactions  are  identified 
as  being  entered  into  as  part  of  that 
program.  The  intent  underlying  this  rule 
is  to  provide  verifiable  information  with 
respect  to  the  item  being  hedged 
without  requiring  the  taxpayer  to 
identify  individually  the  many  items 
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the  item,  items,  or  aggregate  risk  being 
hedged  be  identified  substantially 
contemporaneously  Mrith  entering  into 
the  hedging  transaction.  The 
identification  must  be  made  no  more 
than  35  days  after  entering  into  the 
hedging  transaction.  This  time  period 
should  make  it  possible  for  taxpayers  to 
identify  the  hedged  item,  items,  or 
aggregate  risk  at  the  time  they  prepare 
monthly  reports  for  nontax  purposes. 

Some  commentators  suggested 
eliminating  entirely  the  requirpment  of 
identifying  the  item  being  hedged.  The 
Service  and  Treasury  believe,  however, 
that  this  identification  is  needed  to 
establish  that  the  definition  of  hedging 
transaction  is  satisfied.  Moreover, 
because  special  identification  rules  have 
been  provided  for  hedges  of  aggregate 
risk  and  certain  inventory  hedges,  the 
requirement  of  identifying  the  items 
being  hedged  should  not  be  overly 
burdensome. 

A  transition  nile  is  provided  to  extend 
the  time  period  for  identifying  a 
transaction  that  is  a  hedging  Iransaction 
under  the  final  regulations  and  that  the 
taxpayer  reasonably  treated  as  other 
than  a  hedging  transaction  under  the 
proposed  r^ulations.  If  such  a 
transaction  was  entered  into  before 
October  1. 1994.  and  remains  in 
existence  on  that  date,  the  identification 
and  recordkeeping  requirements  of 
paragraph  (e)  apply,  except  that  the 
identification  of  both  the  hedging 
transaction  and  the  hedged  item  are 
timely  if  made  before  the  close  of 
business  on  October  1. 1994.  However, 
if  the  transaction  was  entered  into 
before  October  1, 1994.  «md  does  not 
remain  in  existence  on  that  date,  the 
idrnitiHcation  and  recordkeeping 
requirements  of  paragraph  (e)  do  not 
apply. 

Paragraph  (e)(3)  contains  a  series  of 
special  rules  for  identifying  certain 
types  of  hedging  transactions.  In  the 
case  of  inventory,  the  identification 
must  specify  the  type  or  class  of 
inventory  to  which  the  hedge  relates.  If 
particular  inventory  purchases  or  sales 
transactions  are  being  hedged,  the 
taxpayer  must  also  identify  the  expected 
dates  and  the  amounts  to  be  acquired  or 
sold.  In  tiie  case  of  hedges  of  aggregate 
risk,  the  identification  requirement  is 
satisfied  if  a  taxpayer's  records  contain 
a  description  of  the  hedging  program 
and  if  the  taxpayer  establishes  a  system 
imder  which  transactions  are  identified 
as  being  entered  into  as  part  of  that 
program.  The  intent  underlying  this  rule 
is  to  provide  verifiable  information  with 
respect  to  the  item  being  hedged 
without  requiring  the  taxpayer  to 
identify  individually  the  many  items 


that  give  rise  to  the  aggregate  risk  being 
hedged. 

Paragraph  (e)(4)  generally  retains  and 
expands  the  rules  of  the  proposed 
regulations  with  respect  to  how  an 
identification  is  made.  It  must  be  clear 
that  the  identification  is  being  made  for 
tax  purposes.  In  lieu  of  separately 
identifying  each  transaction,  however,  a 
taxpayer  may  establish  a  system  in 
which  identification  is  indicated  by  the 
type  of  transaction  or  the  manner  in 
which  the  transaction  is  consummated 
or  recorded. 

Paragraph  (e)(5)  is  reserved  to  deal 
with  the  required  identification  where 
the  taxpayer  is  a  member  of  a 
consolidated  group,  and  paragraph  (e)(6) 
provides  that  an  identification  for 
purposes  of  section  1256(e)(2)(C)  is  also 
an  identification  for  purposes  of 
§1.1221-2(e)(l). 

Paragraph  (f)  deals  with  the  effect  of 
identification  and  non-identification 
and  provides  rules  that  generally  are 
unchanged  from  the  proposed 
regulations.  The  only  significant  change 
is  the  addition  of  a  rule  that  allows 
correction  of  an  inadvertent 
identification  in  some  circumstances.  If 
the  correction  is  allowed,  the 
transaction  is  not  subject  to  the 
ordinary-gain,  capital-loss  rule  that 
generally  applies  to  transactions  that  are 
incorrectly  identified  as  hedging 
transactions. 

Final  regulations  under  section  12S6 
retain  the  rules  of  the  proposed 
regulations  that  coordinate  the 
identification  of  hedges  for  purposes  of 
section  1256(e).  In  addition,  the 
regulations  provide  that,  if  a  taxpayer 
inadvertently  identifies  a  transaction  as 
a  hedging  transaction  and  corrects  it  in 
accordance  with  paragraph  (0(l)(ii)  of 
§  1.1221-2,  the  transaction  is  treated  as 
if  it  were  not  identified  as  a  hedging 
transaction  for  purposes  of  section 
1256(e)(2)(C).  Thus,  section  1256(0(1) 
does  not  impose  ordinary-gain,  capital- 
loss  treatment  on  the  transaction. 

Dates  of  Applicability 

Except  for  the  Identification  rules  of 
paragraph  (e),  which  apply  to 
transactions  that  were  entered  into  on  or 
after  January  1, 1994,  or  were  entered 
into  before  that  date  and  remained  in 
existence  on  March  31. 1994,  these  final 
regulations  generally  apply  to  all  open 
taxable  years.  Taxpayers  may,  however, 
rely  on  any  paragraph  in  §  1.1221-2T 
(26  CFR  part  1  revised  as  of  April  1. 
1994).  for  transactions  entered  into  prior 
to  October  1, 1994,  provided  that  the 
taxpayer  applies  the  paragraph 
reasonably  and  consistently. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  sec;tion  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory^ 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jo  Lyim  Ricks.  Office  of 
Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  Effective  July  18. 1884 
the  authority  citation  for  part  1  is 
amended  by  adding  an  entry  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C  7805  *   *   *  Section 
1.1221-2  also  issued  under  26  U.S.C.  6001. 

»      •      • 

Par.  2.  Effectiv-e  October  1,  1994,  the 
authority  citation  for  part  1  is  further 
amended  by  removing  the  entry  for 
§1.1221-2T. 

Par.  3.  Effective  July  18. 1994. 
§  1.1221-2  is  added  to  read  as  follows: 

§  1.1221-2    Hedging  transactions. 

(a)  Treatment  of  hedging 
transactions — (1)  In  general.  This 
section  governs  the  treatment  of  hedging 
transactions  under  section  1221.  Except 
as  provided  in  paragraph  (f)(2)  of  this 
section  (and  notwithstanding  the 
provisions  of  §  1.1221-l(a)),  the  term 
capital  asset  does  not  include  property 
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transaction  serves 
business  risk,  that 


that  is  part  of  a  hedging  transaction  (as 
defined  in  paragraph  (b)  of  this  section). 

|2)  Short  sales  and  options.  This 
section  also  governs  the  character  of 
gain  or  loss  from  d  short  sale  or  option 
that  is  p>art  of  a  hedging  transaction.  See 
§§  1.1233-2  and  l[l234-4.  Except  as 
provided  in  paragraph  (f)(2)  of  this 
section,  gain  or  lots  on  a  short  sale  or 
option  that  is  partjof  a  hedging 
transaction  (as  denned  in  paragraph  (b) 
of  this  section)  is  ordinary  income  or 
loss. 

(3)  Exclusivity,  n  a  transaction  is  not 
a  hedging  transaction  as  defined  in 
paragraph  (b)  of  tl|is  section,  gain  or  loss 
from  the  transaction  is  not  made 
ordinary  on  the  grounds  that  property 
involved  in  the  transaction  is  a 
surrogate  for  a  not  capital  asset,  that  the 

as  insurance  against  a 
the  transaction  serves 
a  hedging  functioi  ,  or  that  the 
transaction  serves  a  similar  function  or 
purpose. 

(4)  Coordinatioi  with  other  sections — 
(i)  Section  988.  Th  is  section  does  not 
apply  to  determini!  the  character  of  gain 
or  loss  realized  on  a  section  988 
transaction  as  defined  in  section 
088(c)(1)  or  realiz<  d  with  respect  to  a 
qualified  fund  as  <  efined  in  section 
988(c)(l)(E)(iii).  This  section  does 
apply,  however,  td  transactions  or 
payments  that  woald  be  subject  to 
section  988  but  fo#  the  date  that  the 
transactions  were  entered  into  or  the 
date  that  the  paynients  were  made. 

(ii)  Sections  864(e)  and  954(c).  Except 
as  otherwise  provided  in  regulations 
issued  pursuant  tq  sections  864(e)  and 
954(c),  the  definition  of  hedging 
transaction  in  pan  graph  (b)  of  this 
.section  does  not  a  )ply  for  purposes  of 
.section  864(e)  and  954(c). 

(b)  Hedging  tran  saction  defined.  A 
hedging  transaction  is  a  transaction  that 
a  taxpayer  enters  i  rito  in  the  normal 
course  of  the  taxps  yer's  trade  or 
business  primarily  — 

(1)  To  reduce  ris  k  of  price  changes  or 
currency  fluctuatiims  with  respect  to 
ordinary  property  as  defined  in 
paragraph  (c)(5)  ol  this  section)  that  is 
held  or  to  be  held  )y  the  taxpayer;  or 

(2)  To  reduce  ris  k  of  interest  rate  or 
price  changes  or  currency  fluctuations 
with  respect  to  boi  rowings  made  or  to 
be  made,  or  ordinjry  obligations 
incurred  or  to  bei:  icurred,  by  the 
taxpayer. 

(c)  Rules  ofappi  ication.  The  rules  of 
this  paragraph  (c)  ipply  for  purposes  of 
the  definition  of  tie  term  hedging 
transaction  in  pan  graph  (b)  of  this 
section.  These  rul«  s  must  be  interpreted 
reasonably  and  consistently  with  the 
purposes  of  this  se  ction.  Where  no 
specific  rules  of  af  plication  control,  the 


definition  of  hedging  transaction  must 
be  interpreted  reasonably  and 
consistently  with  the  purposes  of  this 
section. 

(1)  Reducing  risk — (i)  Transactions 
that  reduce  risk.  Whether  a  transaction 
reduces  a  taxpayer's  risk  is  determined 
based  on  all  of  the  facts  and 
circumstances  surrotinding  the 
taxpayer's  business  and  the  transaction. 
In  general,  a  taxpayer's  hedging 
strategies  and  policies  as  reflected  in  the 
taxpayer's  minutes  or  other  records  are 
evidence  of  whether  particular 
transactions  reduce  the  taxpayer's  risk. 

(ii)  Micro  and  macro  hedges— {A)  In 
general.  A  taxpayer  has  risk  of  a 
pjulicular  type  only  if  it  is  at  risk  when 
all  of  its  operations  are  considered. 
Nonetheless,  a  hedge  of  a  particular 
asset  or  liability  generally  will  be 
respected  as  reducing  risk  if  it  reduces 
the  risk  attributable  to  the  asset  or 
liability  and  if  it  is  reasonably  expected 
to  reduce  the  overall  risk  of  the 
taxpayer's  operations.  If  a  taxpayer 
hedges  particular  assets  or  liabilities,  or 
groups  of  assets  or  liabilities,  and  the 
hedges  are  undertaken  as  part  of  a 
program  that,  as  a  whole,  is  reasonably 
expected  to  reduce  the  overall  risk  of 
the  taxpayer's  operations,  the  taxpayer 
generally  does  not  have  to  demonstrate 
that  each  hedge  that  was  entered  into 
pursuant  to  the  program  reduces  its 
overall  risk. 

(B)  Fixed-to-floating  hedges.  Under 
the  principles  of  paragraph  (c)(l)(ii)(A) 
of  this  section,  a  transaction  that 
economically  converts  an  interest  rate  or 
price  from  a  fixed  price  or  rate  to  a 
floating  price  or  rate  may  reduce  risk. 
For  example,  if  a  taxpayer's  income 
varies  with  interest  rates,  the  taxpayer 
may  be  at  risk  if  it  has  a  fixed  rate 
liability.  Similarly,  a  taxpayer  with  a 
fixed  cost  for  its  inventory  may  be  at 
risk  if  the  price  at  which  the  inventory 
can  be  sold  varies  with  a  particular 
factor.  Thus,  a  transaction  that  converts 
an  interest  rate  or  price  from  fixed  to 
floating  may  be  a  hedging  transaction. 

(iii)  Written  options.  A  written  option 
may  reduce  risk.  For  example,  in 
appropriate  circumstances,  a  written 
call  option  with  respect  to  assets  held 
by  a  taxpayer  or  a  uTitten  put  option 
with  respect  to  assets  to  be  acquired  by 
a  taxpayer  may  be  a  hedging  transaction. 
See  also  paragraph  (c)(l)(v)  of  this 
.section. 

(iv)  Extent  of  risk  reduction.  A 
taxpayer  may  hedge  all  or  any  portion 
of  its  risk  for  all  or  any  part  of  the  period 
during  which  it  is  exposed  to  the  risk. 

(v)  Tronsaction.s  that  counteract 
hedging  transactions.  If  a  transaction  is 
entered  Into  primarily  to  counteract  all 
or  any  part  of  the  risk  reduction  effected 


by  one  or  more  hedging  transactions,  the 
transaction  is  a  hedging  transaction.  For 
example,  if  a  written  option  is  used  to 
reduce  or  eliminate  the  risk  reduction 
obtained  from  another  position  such  as 
a  purchased  option,  then  it  may  be  part 
of  a  hedging  transaction. 

(vi)  Number  of  transactions.  The  fact 
that  a  taxpayer  frequently  enters  into 
and  terminates  positions  (even  if  done 
on  a  daily  or  more  frequent  basis)  is  not 
relevant  to  whether  these  transactions 
are  hedging  transactions.  Thus,  for 
example,  a  taxpayer  hedging  the  risk 
associated  with  an  asset  or  Hability  may 
frequently  establish  and  terminate 
positions  that  hedge  that  risk, 
depending  on  the  extent  the  taxpayer 
wishes  to  be  hedged.  Similarly,  if  a 
taxpayer  maintains  its  level  of  risk 
exposure  by  entering  into  and 
terminating  a  large  number  of 
transactions  in  a  single  day,  its 
transactions  may  nonetheless  qualify  as 
hedging  transactions. 

(vii)  Transactions  that  do  not  reduce 
risk.  A  transaction  that  is  not  entered 
into  to  reduce  a  taxpayer's  risk  is  not  a 
hedging  transaction.  For  example, 
assume  that  a  taxpayer  produces  a 
commodity  for  sale,  sells  the 
commodity,  and  enters  into  a  long 
futures  or  forward  contract  in  that 
commodity  in  the  hope  that  the  price 
will  increase.  Because  the  long  position 
does  not  reduce  risk,  the  transaction  is 
not  a  hedging  transaction.  Moreover, 
gain  or  loss  on  the  contract  is  not  made 
ordinary  on  the  grounds  that  it  is  a 
surrogate  for  inventory.  See  paragraph 
(a)(3)  of  this  section. 

(2)  Entering  into  a  hedging 
transaction.  A  taxpayer  may  enter  info 
a  hedging  transaction  by  using  a 
position  that  was  a  hedge  of  one  asset 
or  liability  to  hedge  another  asset  or 
liability  (recycling). 

(3)  No  investments  as  hedging 
transactions.  If  an  asset  (such  as  an 
investment)  is  not  acquired  primarily  to 
reduce  risk,  the  purchase  or  sale  of  that 
asset  is  not  a  hedging  transaction  even 
if  the  terms  of  the  asset  limit  or  reduce 
the  taxpayer's  risk  with  respect  to  other 
assets  or  liabilities.  For  example,  a 
taxpayer's  interest  rate  risk  from  a 
floating  rate  borrowing  may  be  reduced 
by  the  purchase  of  debt  instruments  that 
bear  a  comparable  floating  rate.  The 
acquisition  of  the  debt  instruments, 
however,  is  not  a  hedging  transaction 
because  the  transaction  is  not  entered 
into  primarily  to  reduce  the  taxpayer's 
risk.  Similarly,  borrowings  generally  are 
not  made  primarily  to  reduce  risk. 

(4)  Normal  course.  Solely  for 
purposes  of  paragraph  (b)  of  this 
section,  if  a  transaction  is  entered  into 
in  furtherance  of  a  taxpayer's  trade  or 
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business,  the  transaction  is  entered  into  C 

in  the  normal  course  of  the  taxpayer's  ti 

trade  or  business.  This  rule  applies  even  n 

if  the  risk  to  be  reduced  relates  to  the  a| 

expansion  of  an  existing  business  or  the  Ic 

acquisition  of  a  new  trade  or  business.  g( 

(5)  Ordinary  property  and  tr 
obligations — (i)  In  general.  Except  as  tj 
provided  in  paragraph  {g)(3)  of  this  F 
section  (which  contains  transition  p 
rules),  property  is  ordinary  property  to  p 
a  taxpayer  only  if  a  sale  or  exchange  of  tr 
the  property  by  the  taxpayer  could  not  pi 
produce  capital  gain  or  loss  regardless  m 
of  the  taxpayer's  holding  period  when  ta 
the  sale  or  exchange  occurs.  Thus,  for  n 
example,  property  used  in  a  trade  or  id 
business  within  the  meaning  of  section  tli 
1231(b)  (determined  without  regard  to 

the  holding  period  specified  in  that  id 

section)  is  not  ordinary  property.  An  (e 

obligation  is  an  ordinary  obligation  if  cc 

performance  or  termination  of  the  th 

obligation  by  the  taxpayer  could  not  id 

produce  capital  gain  or  loss.  For  cc 

purposes  of  the  preceding  sentence,  th 

termination  has  the  same  meaning  as  in  h« 
section  1234A. 

(ii)  Hedges  of  noninventory  supplies.  ct 

Notwithstanding  paragraph  (c)(5)(i)  of  of 

this  section,  if  a  taxpayer  sells  only  a  th 

negligible  amount  of  a  noninventory  ui 

supply,  then,  only  for  purposes  of  m 
determining  whether  a  transaction  to 

hedge  the  purchase  of  that  noninventory  ht 

supply  is  a  hedging  transaction,  the  ar 

supply  is  treated  as  ordinary  property.  ta 

A  noninventory  supply  is  a  supply  that  in 

a  taxpayer  purchases  for  consumption  ac 

in  its  trade  or  business  and  that  is  not  be 
an  asset  described  in  sections  1221(1) 

through  (5).  tn 

(6)  Borrowings.  Whether  hedges  of  a  sa 
taxpayer's  debt  issuances  (borrowings)  id 
are  hedging  transactions  is  determined  ty 
without  regard  to  the  use  of  the  tn 
proceeds  of  the  borrowing.  tr; 

(7)  Hedging  an  aggregate  risk.  The  or 
temi  hedging  transaction  includes  a  ini 
transaction  that  reduces  an  aggregate  pt 
risk  of  interest  rate  changes,  price  be 
changes,  and/ or  currency  fluctuations 

only  if  all  of  the  risk,  or  all  but  a  de  (A 

minimis  amount  of  the  risk,  is  with  tra 

respect  to  ordinary  property,  ordinary  pa 

obligations,  and  borrowings.  de 

(d)  Hedging  by  members  of  a  mi 
consolidated  group.  [Resented].  is 

(e)  Identification  and  recordkeeping —  pn 
( 1 )  Same-day  identification  of  hedging  an 
transactions.  A  taxpayer  that  enters  into  he 
a  hedging  transaction  (including  I 
■recycling  an  existing  hedge)  must  tra 
identify  it  as  a  hedging  transaction.  This  iss 
identification  must  be  made  before  the  act 
close  of  the  day  on  which  the  taxpayer  ex] 
enters  into  the  transaction.  th( 

(2)  Substantially  contemporaneous  fol 

identification  of  hedged  item — (i )  dai 
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business,  the  transaction  is  entered  into 
in  the  normal  course  of  the  taxpayer's 
trade  or  business.  This  rule  applies  even 
if  the  risk  to  be  reduced  relates  to  the 
expansion  of  an  existing  business  or  the 
acquisition  of  a  new  trade  or  business. 

(5)  Ordinary  property  and 
obligations — (i)  In  general.  Except  as 
provided  in  paragraph  {g){3)  of  this 
section  (which  contains  transition 
rules),  property  is  ordinary  property  to 
a  taxpayer  only  if  a  sale  or  exchange  of 
the  property  by  the  taxpayer  could  not 
produce  capital  gain  or  loss  regardless 
of  the  taxpayer's  holding  period  when 
the  sale  or  exchange  occurs.  Thus,  for 
example,  property  used  in  a  trade  or 
business  within  the  meaning  of  section 
1231(b)  (determined  without  regard  to 
the  holding  period  speciHed  in  that 
section)  is  not  ordinary  property.  An 
obligation  is  an  ordinary  obligation  if 
performance  or  termination  of  the 
obligation  by  the  taxpayer  could  not 
produce  capital  gain  or  loss.  For 
purposes  of  the  preceding  sentence, 
termination  has  the  same  meaning  as  in 
section  1234A. 

(ii)  Hedges  of  noninventory  supplies. 
Notwithstanding  paragraph  (c)(5)(i)  of 
this  section,  if  a  taxpayer  sells  only  a 
negligible  amount  of  a  noninventory 
supply,  then,  only  for  purposes  of 
determining  whether  a  transaction  to 
hedge  the  purchase  of  that  noninventory 
supply  is  a  hedging  transaction,  the 
supply  is  treated  as  ordinary  property. 
A  noninventory  supply  is  a  supply  that 
a  taxpayer  purchases  for  consumption 
in  its  trade  or  business  and  that  is  not 
an  asset  described  in  sections  1221(1) 
through  (5). 

(6)  Borrowings.  Whether  hedges  of  a 
taxpayer's  debt  issuances  (borrowings) 
are  hedging  transactions  is  determined 
without  regard  to  the  use  of  the 
proceeds  of  the  borrowing. 

(7)  Hedging  an  aggregate  risk.  The 
term  hedging  transaction  includes  a 
transaction  that  reduces  an  aggregate 
risk  of  interest  rate  changes,  price 
changes,  and/ or  currency  fluctuations 
on  ly  if  all  of  the  risk,  or  all  but  a  de 
minimis  amount  of  the  risk,  is  with 
respect  to  ordinary  property,  ordinary 
obligations,  and  borrowings. 

(d)  Hedging  by  members  of  a 
consolidated  group.  [Reserved]. 

(e)  Identification  and  recordkeeping — 
(1)  Same-day  identification  of  hedging 
transactions.  A  taxpayer  that  enters  into 
a  hedging  transaction  (including 
■recycling  an  existing  hedge)  must 
identify  it  as  a  hedging  transaction.  This 
identification  must  be  made  before  the 
close  of  the  day  on  which  the  taxpayer 
enters  into  the  transaction. 

(2)  Substantially  contemporaneous 
identification  of  hedged  item — (i) 


Content  of  the  identification.  A  taxpayer 
that  enters  into  a  hedging  transaction 
must  identify  the  item,  items,  or 
aggregate  risk  being  hedged. 
Identification  of  an  item  being  hedged 
generally  involves  identifying  a 
transaction  that  creates  risk,  and  the 
type  of  risk  that  the  transaction  creates. 
For  example,  if  a  taxpayer  is  hedging  the 
price  risk  with  respect  to  its  June 
purchases  of  com  inventory,  the 
transaction  being  hedged  is  the  June 
purchase  of  com  and  the  risk  is  price 
movements  in  the  market  where  the 
taxpayer  buys  its  corn.  For  additional 
rules  concerning  the  content  of  this 
identification,  see  paragraph  (e)(3)  of 
this  section. 

(ii)  Timing  of  the  identification.  The 
identification  required  by  this  paragraph 
(e)(2)  must  be  made  substantially 
contemporaneously  with  entering  into 
the  hedging  transaction.  An 
identification  is  not  substantially 
contemporaneous  if  it  is  made  more 
than  35  days  after  entering  into  the 
hedgine  transaction. 

(3  J  Identification  requirements  for 
certain  hedging  transactions.  In  the  case 
of  the  hedging  transactions  described  in 
this  paragraph  (e)(3),  the  identification 
under  paragraph  (e)(2)  of  this  section 
must  include  the  information  specified. 

(i)  Anticipatory  asset  hedges.  If  the 
hedging  transaction  relates  to  the 
anticipated  acquisition  of  assets  by  the 
taxpayer,  the  identification  must 
include  the  expected  date  or  dates  of 
acquisition  and  the  amounts  expected  to 
be  acquired. 

[ii]  Inventory  hedges.  If  the  hedging 
transaction  relates  to  the  purchase  or 
sale  of  inventory  by  the  taxpayer,  the 
identification  is  made  by  specifying  the 
type  or  class  of  inventory  to  which  the 
transaction  relates.  If  the  hedging 
transaction  relates  to  specific  purchases 
or  sales,  the  identification  must  also 
include  the  expected  dates  of  the 
purchases  or  sales  and  the  amounts  to 
be  purchased  or  sold. 

(lii)  Hedges  of  debt  of  the  taxpayer— 
(A)  Existing  debt.  If  the  hedging 
transaction  relates  to  accruals  or 
payments  under  an  issue  of  existing 
debt  of  the  taxpayer,  the  identification 
must  specify  the  issue  and,  if  the  hedge 
is  for  less  than  the  full  adjusted  issue 
price  or  the  full  term  of  the  debt,  the 
amount  and  the  term  covered  by  the 
hedge. 

(B)  Debt  to  be  issued.  If  the  hedging 
transaction  relates  to  the  expected 
issuance  of  debt  by  the  taxpayer  or  to 
accmals  or  paj-ments  under  debt  that  is 
expected  to  be  issued  by  the  taxpayer, 
the  identification  must  specify  the 
following  information:  the  expected 
date  of  issuance  of  the  debt;  the 


expected  maturity  or  maturities:  the 
total  expected  issue  price  of  the  issue: 
and  the  expected  interest  provisions.  If 
the  hedge  is  for  less  than  the  entire 
expected  issue  price  of  the  debt  or  the 
full  expected  term  of  the  debt,  the 
identification  must  also  include  the 
amount  or  the  term  being  hedged.  The 
identification  may  indicate  a  range  of 
dates,  terms,  and  amounts,  rather  than 
specific  dates,  terms,  or  amounts.  For 
example,  a  taxpayer  might  identify  a 
transaction  as  hedging  the  yield  on  an 
anticipated  issuance  of  fixed  rate  debt 
during  the  second  half  of  its  fiscal  year, 
with  the  anticipated  amount  of  the  debt 
between  $75  million  and  $125  million, 
and  an  anticipated  term  of 
approximately  20  to  30  years. 

(iv)  Hedges  of  aggregate  risk— (A) 
Required  identification.  If  a  transaction 
hedges  aggregate  risk  as  described  in 
paragraph  (c)(7)  of  this  section,  the 
identification  under  paragraph  (e)(2)  of 
this  section  must  include  a  description 
of  the  risk  being  hedged  and  of  the 
hedging  program  under  which  the 
hedging  transaction  was  entered.  This 
requirement  may  be  met  by  placing  in 
the  taxpayer's  records  a  description  of 
the  hedging  program  and  by  establishing 
a  system  under  which  individual 
transactions  are  identified  as  being 
entered  into  pursuant  to  the  program. 

(B)  Description  of  hedging  program.  A 
description  of  a  hedging  program  must 
include  an  identification  of  the  type  of 
risk  being  hedged,  a  description  of  the 
type  of  items  giving  rise  to  the  risk  being 
aggregated,  and  sufficient  additional 
information  to  demonstrate  that  the 
program  is  designed  to  reduce  aggregate 
risk  of  the  type  identified.  If  the 
program  contains  controls  on 
speculation  (for  example,  position 
limits),  the  description  of  the  hedging 
program  must  also  explain  how  the 
controls  are  established,  communicated, 
and  implemented. 

(4)  Manner  of  identification  and 
records  to  be  retained — (i)  Inclusion  of 
■  identification  in  tax  records.  The 
identification  required  by  this  paragraph 
(e)  must  be  made  on.  and  retained  as 
part  of.  the  taxpayer's  books  and 
records. 

(ii)  Presence  or  absence  of 
identification  must  be  unambiguous. 
The  presence  or  absence  of  an 
identification  for  purposes  of  this 
paragraph  (e)  must  be  unambiguous. 
The  identification  of  a  hedging 
transaction  for  financial  accounting  or 
regulatory  purposes  does  not  satisfy  this 
requirement  unless  the  taxpayer's  books 
and  records  indicate  that  the 
identification  is  also  being  made  for  tax 
purposes.  The  taxpayer  may  indicate 
that  individual  hedging  transactions,  or 
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a  class  or  classes  ofj  hedging 
transactions,  that  aie  identified  for 
Rnancial  accounting  or  regulatory 
purp>oses  are  also  b^ing  identified  as 
hedging  transactioi^s  for  purposes  of  this 
section. 


entification.  The 
ately  and  expHcitly 
stion,  or,  so  long  as 
jf  this  section  is 


(iii)  Manner  ofic 
taxpayer  may  sep 
make  each  identifi( 
paragraph  (e)(4)(ii)  i 
satisfied,  the  taxpa^jer  may  establish  a 
system  pursuant  to^hich  the 
identification  is  inaicated  by  the  type  of 
transaction  or  by  th  j  manner  in  which 
the  transaction  is  consummated  or 
recorded.  An  identuRcation  under  this 
system  is  made  at  tlie  later  of  the  time 
that  the  system  is  e;  tablished  or  the 
time  that  the  transai  ;tion  satisfies  the 
terms  of  the  system  by  being  entered,  or 
by  being  consumma  ted  or  recorded,  in 
the  designated  fashi  on. 

(iv)  Examples.  The  following 
examples  illustrate  he  principles  of 
paragraph  (e)(4)(iii)  of  this  section  and 
assume  that  the  othi  >r  requirements  of 
paragraph  (e)  of  this  section  are 
satisfied. 

(A)  A  taxpayer  ca  i  make  an 
identiHcation  by  de  iignating  a  hedging 
transaction  for  (or  placing  it  in)  an 
account  that  has  be«n  identiHed  as 
containing  only  hedges  of  a  specified 
item  (or  of  specifieditems  or  specified 
aggregate  risk). 

(B)  A  taxpayer  cai  i  make  an 
identification  by  in(  luding  and 
retaining  in  its  books  and  records  a 
statement  that  designates  all  future 
transactions  in  a  sp<  cified  derivative 
product  as  hedges  o  a  specified  item, 
items,  or  aggregate  r  sk. 

(C)  A  taxpayer  cai  i  make  an 
identification  by  pic  cing  a  designated 
mark  on  a  record  of  the  transaction  (for 
example,  trading  tic  cet,  purchase  order, 
or  trade  confirmatio  i)  or  by  using  a 
designated  form  or  <  record  that 
contains  a  designated  legend. 

(5)  Identification  i  >f  hedges  involving 
members  of  the  sam  s  consolidated 
group.  [Reserved]. 

(6)  Consistency  w  th  section 
1256(eM2j(C).  Any  i  lentification  for 
purposes  of  section  1256(e)(2)(C)  is  also 
an  identification  foi  purposes  of 
paragraph  (e)(1)  oft  lis  section. 

(f)  Effect  ofidenti  Ication  and  non- 
identification — (1)  'i  ransactions 
identified— [i]  In  gei  lera/.  If  a  taxpayer 
identifies  a  transact:  on  as  a  hedging 
transaction  for  purp  )ses  of  paragraph 
(e)(1)  of  this  section  the  identification 
is  binding  with  resp  jct  to  gain,  whether 
or  not  all  of  the  reqt  irements  of 
paragraph  (e)  of  this  section  are 
satisfied.  Thus,  gain  from  that 
transaction  is  ordin<  ry  income.  If  the 
transaction  is  not  in  fact  a  hedging 


transaction  described  in  paragraph  (b)  of 
this  section,  however,  paragraphs  (a)(1) 
and  (a)(2)  of  this  section  do  not  apply 
and  the  character  of  loss  is  determined 
without  reference  to  whether  the 
transaction  is  a  surrogate  for  a 
noncapital  asset,  serves  as  insurance 
against  a  business  risk,  serves  a  hedging 
function,  or  serves  a  similar  function  or 
purpose.  Thus,  the  taxpayer's 
identification  of  the  transaction  as  a 
hedging  transaction  does  not  itself  make 
loss  from  the  transaction  ordinary. 

(ii)  Inadvertent  identification. 
Notwithstanding  paragraph  (f)(l)(i)  of 
this  section,  if  the  taxpayer  identifies  a 
transaction  as  a  hedging  transaction  for 
purposes  of  paragraph  (e)  of  this  section, 
the  character  of  the  gain  is  determined 
as  if  the  transaction  had  not  been 
identified  as  a  hedging  transaction  if — 

(A)  The  transaction  is  not  a  hedging 
transaction  (as  defined  in  paragraph  (b) 
of  this  section); 

(B)  The  identification  of  the 
transaction  as  a  hedging  transaction  was 
due  to  inadvertent  error;  and 

(C)  All  of  the  taxpayer's  transactions 
in  all  open  years  are  being  treated  on 
either  original  or,  if  necessary,  amended 
returns  in  a  manner  consistent  with  the 
principles  of  this  section. 

(2)  Transactions  not  identified — (i)  In 
general.  Except  as  provided  in 
paragraphs  (f)(2)(ii)  and  (iii)  of  this 
section,  the  absence  of  an  identification 
that  satisfies  the  requirements  of 
paragraph  (e)(1)  of  this  section  is 
binding  and  establishes  that  a 
transaction  is  not  a  hedging  transaction. 
Thus,  subject  to  the  exceptions,  the 
rules  of  paragraphs  (a)(1)  and  (2)  of  this 
section  do  not  apply,  and  the  character 
of  gain  or  loss  is  determined  without 
reference  to  whether  the  transaction  is 
a  surrogate  for  a  noncapital  asset,  serves 
as  insurance  against  a  business  risk, 
serves  a  hedging  function,  or  serves  a 
similar  function  or  purpose. 

(ii)  Inadvertent  error.  If  a  taxpayer 
does  not  make  an  identification  that 
satisfies  the  requirements  of  paragraph 
(e)  of  this  section,  the  taxpayer  may  treat 
gain  or  loss  from  the  transaction  as 
ordinary  income  or  loss  under 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
if— 

(A)  The  transaction  is  a  hedging 
transaction  (as  defined  in  paragraph  (b) 
of  this  section); 

(B)  The  failure  to  identify  the 
transaction  was  due  to  inadvertent  error; 
and 

(C)  All  of  the  taxpayer's  hedging 
transactions  in  all  open  years  are  being 
treated  on  either  original  or,  if 
necessary,  amended  returns  as  provided 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 


(iii)  Anti-abuse  rule.  If  a  taxpayer  does 
not  make  an  identification  that  satisfies 
all  the  requirements  of  paragraph  (e)  of 
this  section  but  the  taxpayer  has  no 
reasonable  grounds  for  treating  the 
transaction  as  other  than  a  hedging 
transaction,  then  gain  frt)m  the 
transaction  is  ordinary.  Thus,  a  taxpayer 
may  not  elect  to  treat  gain  or  loss  from 
a  hedging  transaction  as  capital  gain  or 
loss.  The  reasonableness  of  the 
taxpayer's  failure  to  identify  a 
transaction  is  determined  by  taking  into 
consideration  not  only  the  requirements 
of  paragraph  (b)  of  this  section  but  also 
the  taxpayer's  treatment  of  the 
transaction  for  financial  accounting  or 
other  purposes  and  the  taxpayer's 
identification  of  similar  trainsactions  as 
hedging  transactions. 

(3)  Tmnsactions  by  members  of  a 
consolidated  group.  [Reserved]. 

(g)  Effective  dates  and  transition 
rules — (1 )  Effective  date  for 
identification  requirements — (i)  In 
general.  Paragraph  (e)  of  this  section 
applies  to  transactions  that — 

(A)  Are  entered  into  on  or  after 
January  1, 1994;  or 

(B)  Are  entered  into  before  that  date 
and  remain  in  existence  on  March  31, 
1994. 

(ii)  Transition  rule.  In  the  case  of  a 
hedging  transaction  that  is  entered  into 
before  January  1, 1994,  and  remains  in 
existence  on  March  31, 1994,  an 
identification  is  timely  if  it  is  made 
before  the  close  of  business  on  March 
31, 1994. 

(iii)  Special  rules  for  hedging 
transactions  not  described  in  §  J. 1221- 
2T(b).  In  the  case  of  a  transaction  that 
is  entered  into  before  October  1, 1994, 
that  is  a  hedging  transaction  within  the 
meaning  of  paragraph  (b)  of  this  section 
(or  is  treated  as  a  hedging  transaction 
under  paragraph  (g)(3)  of  this  section), 
and  that  the  taxpayer  reasonably  treated 
as  not  being  a  hedging  transaction 
within  the  meaning  of  paragraph  (b)  of 
§  1.1221-2T  (26  CFR  part  1  revised  as  of 
April  1, 1994)— 

(A)  If  the  transaction  does  not  remain 
in  existence  on  October  1, 1994, 
paragraph  (e)  of  this  section  does  not 
apply;  and 

(B)  If  the  transaction  remains  in 
existence  on  October  1, 1994,  paragraph 
(e)  of  this  section  applies,  and  an 
identification  is  timely  if  it  is  made 
before  the  close  of  business  on  October 
1. 1994. 

(2)  Feliance  on  §  1.1221-2T—(i) 
General  rule.  A  taxpayer  may  rely  on 
any  paragraph  in  §  1.1221-2T  (26  CFR 
part  1  revised  as  of  April  1, 1994),  for 
transactions  entered  into  prior  to 
October  1, 1994,  provided  that  the 
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taxpayer  applies  the  paragraph  § 

reasonably  and  consistently. 

(ii)  Identification.  In  the  case  of  a  § 

transaction  entered  into  before  October 
1, 1994.  an  identification  is  deemed  to        § 
satisfy  paragraph  (e)  of  this  section  if  it       ai 
satisfies  §  1.1221-2T(c)  (26  CFR  part  1 
revised  as  of  April  1, 1994).  For  this  § 

purpose,  identification  of  the  hedged 
item  is  timely  if  it  is  made  within  the 
period  specified  in  paragraph  {e)(2)(ii) 
of  this  section. 

(3)  Transition  rules  for  hedges  of 
certain  property— {i]  Transition  rule  for 
section  1231  assets.  For  all  taxable  years 
that  ended  prior  to  July  18, 1994  and 
that,  as  of  September  1, 1994,  were  still 
open  for  assessment  under  section  6501. 
a  taxpayer  may  treat  as  hedging 
transactions  all  transactions  that  were 
entered  into  during  those  years  and  that 
hedge  property  used  in  the  trade  or 
business  within  the  meaning  of  section 
1231(b)  (a  section  1231  asset)  if  the 
taxpayer  can  establish  that,  during  those 
years — 

(A)  Sales  of  section  1231  assets  did 
not  give  rise  to  net  gain  treated  as 
capital  gain  (after  application  of  section 
1231(c)): 

(B)  All  of  the  hedges  of  section  1231 
assets  would  be  hedging  transactions 
under  paragraph  (b)  of  this  section  if 
section  1231  assets  were  ordinary 
property;  and 

(C)  On  original  or  amended  returns, 
the  taxpayer  consistently  treats  all  of  the 
hedges  of  section  1231  assets  as  hedging 
transactions. 

(ii)  Transition  rule  for  non inventory 
supplies.  For  all  taxable  years  that 
ended  prior  to  July  18. 1994  and  that, 
as  of  September  1, 1994,  were  still  open 
for  assessment  under  section  6501,  a 
taxpayer  may  treat  as  hedging 
transactions  all  hedges  of  purchases  of 
noninventory  supplies  (as  defined  in 
paragraph  (c)(5)(ii)  of  this  section)  that 
would  not  otherwise  qualify  as  hedging 
transactions  and  that  were  entered  into 
during  those  years  if  the  taxpayer  can 
establish  that,  during  those  years — 

(A)  The  taxpayer  did  not  sell  in  any 
of  those  years  more  than  15  percent  of 
the  greater  of  the  total  amount  of  the 
supply  held  at  the  beginning  of  the  year 
or  the  total  amount  of  the  supply 
ycquired  during  that  year; 

(B)  All  of  the  nedges  would  be 
hedging  transactions  under  paragraph 
(b)  of  this  section  if  noninventory 
supplies  were  ordinary  property;  and 

(C)  On  original  or  amended  returns, 
the  taxpayer  consistently  treats  all  of  the 
hedges  of  noninventory  supplies  as 
hedging  transactions. 

(4  J  Effective  date  for  hedges  by 
members  of  a  consolidated  group. 
[Reserved). 
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taxpayer  applies  the  paragraph 
reasonably  and  consistently. 

(ii)  Identification.  In  the  case  of  a 
transaction  entered  into  before  October 
1, 1994.  an  identification  is  deemed  to 
satisfy  paragraph  (e)  of  this  section  if  it 
satisfies  §  1.1221-2T(c)  (26  CFR  part  1 
revised  as  of  April  1. 1994).  For  this 
purpose,  identification  of  the  hedged 
item  is  timely  if  it  is  made  within  the 
period  specified  in  paragraph  (e)(2)(ii) 
of  this  section. 

(3)  Transition  rules  for  hedges  of 
certain  property — (i)  Transition  rule  for 
section  1231  assets.  For  all  taxable  years 
that  ended  prior  to  July  18. 1994  and 
that,  as  of  September  1, 1994.  were  still 
open  for  assessment  under  section  6501. 
a  taxpayer  may  treat  as  hedging 
transactions  all  transactions  that  were 
entered  into  during  those  years  and  that 
hedge  property  used  in  the  trade  or 
business  within  the  meaning  of  section 
1231(b)  (a  section  1231  asset)  if  the 
taxpayer  can  establish  that,  during  those 
years — 

(A)  Sales  of  section  1231  assets  did 
not  give  rise  to  net  gain  treated  as 
capital  gain  (after  application  of  section 
1231(c)): 

(B)  All  of  the  hedges  of  section  1231 
assets  would  be  hedging  transactions 
under  paragraph  (b)  of  this  section  if 
section  1231  assets  were  ordinary 
property;  and 

(C)  On  original  or  amended  returns, 
the  taxpayer  consistently  treats  all  of  the 
hedges  of  section  1231  assets  as  hedging 
transactions. 

(ii)  Transition  rule  for  noninventory 
supplies.  For  all  taxable  years  that 
ended  prior  to  July  18. 1994  and  that, 
as  of  September  1. 1994,  were  still  open 
for  assessment  under  section  6501.  a 
taxpayer  may  treat  as  hedging 
transactions  all  hedges  of  purchases  of 
noninventory  supplies  (as  defined  in 
paragraph  (c)(5)(ii)  of  this  section)  that 
would  not  otherwise  qualify  as  hedging 
transactions  and  that  were  entered  into 
during  those  years  if  the  taxpayer  can 
establish  that,  during  those  years — 

(A)  The  taxpayer  did  not  sell  in  any 
of  those  years  more  than  15  percent  of 
the  greater  of  the  total  amount  of  the 
supply  held  at  the  beginning  of  the  year 
or  the  total  amount  of  the  supply 
acquired  during  that  year; 

(B)  All  of  the  nedges  would  be 
hedging  transactions  under  paragraph 
(b)  of  this  section  if  noninventory 
supplies  were  ordinary  property;  and 

(C)  On  original  or  amended  returns, 
the  taxpayer  consistently  treats  all  of  the 
hedges  of  noninventory  supplies  as 
hedging  transactions. 

(4  J  Effective  date  for  hedges  by 
members  of  a  consolidated  group. 
[Reserved]. 


§1.1221-2T    [Removed] 

Par.  4.  Effective  October  1. 1994. 
§  1.1221-2T  is  effectively  removed. 

Par.  5.  Effective  July  18. 1994 
§  1.1233-2T  is  redesignated  §  1.1233-2 
and  is  revised  to  read  as  follows: 

§1.1233-2    Hedging  transactions. 

The  character  of  gain  or  loss  on  a 
short  sale  that  is  (or  is  identified  as 
being)  part  of  a  hedging  transaction  is 
determined  under  the  rules  of  §  1.1221- 
2. 

Par.  6.  Effective  July  18. 1994 
§  1.1234-4T  is  redesignated  §  1.1234-4 
and  is  revised  to  read  as  follows: 

§  1 .1 234-4    Hedging  transactions. 

The  character  of  gain  or  loss  on  an 
acquired  or  a  written  option  that  is  (or 
is  identified  as  being)  part  of  a  hedging 
transaction  is  determined  under  the 
rules  of  §1.1221-2. 

Par.  7.  Effective  July  18, 1994 
§  1.1256(e)-l  is  added  to  read  as 
follows: 

§  1 .1 256(e)-1    Identification  of  hedging 
transactions. 

(a)  Identification  and  recordkeeping 
requirements.  Under  section 
1256(e)(2)(C).  a  taxpayer  that  enters  into 
a  hedging  transaction  must  identify  the 
transaction  as  a  hedging  transaction 
before  the  close  of  the  day  on  which  the 
taxpayer  enters  into  the  transaction. 

(b)  Requirements  for  identification. 
The  identification  of  a  hedging 
transaction  for  purposes  of  section 
1256(e)(2)(C)  must  satisfy  the 
requirements  of  §  1.1221-2(e)(l).  Solely 
for  purposes  of  section  1256(f)(1). 
however,  an  identification  that  does  not 
satisfy  all  of  the  requirements  of 

§  1.1221-2(e)(l)  is  nevertheless  treated 
as  an  identification  under  section 
1256(e)(2)(C). 

(c)  Consistency  with  §  1.1221-2.  Any 
identification  for  purposes  of  §  1.1221- 
2(e)(1)  is  also  an  identification  for 
purposes  of  this  section.  If  a  taxpayer 
satisfies  the  requirements  of  paragraph 
(f)(l)(ii)  of  §1.1221-2.  the  transaction  is 
treated  as  if  it  were  not  identified  as  e 
hedging  transaction  for  purposes  of 
section  1256(e)(2)(C). 

(d)  Effective  date.  This  section  applies 
to  transactions  entered  into  on  or  after 
October  1,1994. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  8.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  9.  Effective  July  18. 1994 
§602.101(c)  is  amended  by  adding  an 


entry  in  numerical  order  to  the  table  to 
read  as  follows: 

§  602.101    OMB  Control  numt>ers. 

•        •         *         •     .    • 

(c)'  •  • 

CFR  part  or  section  wtiere  iden-     /-.^HT®"* 

tified  and  descritjed  Py^  £9"' 

trol  numt)er 

*              •              •  •  • 

1.1221-2 1545-1403 


Par.  10.  Effective  October  1. 1994.  in 
§602.101(c).  the  entry  for  §1.1221- 
2T(c)  is  removed. 
Margaret  Mllner  Richardson. 

Commissioner  of  Internal  ReKvmie. 

Approved:  June  3, 1994. 
Samuel  Y.  Sessions, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  94-16867  Filed  7-13-94;  9:10  ami 

BILUNO  CODE  4830-01-0 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  90  and  91 

Revitalizing  Base  Closure 
Communities  and  Community 
Assistance 

agency:  Office  of  the  Secretary  ol 
Defense.  DoD. 

ACTION:  Interim  final  rule;  notice  of 
public  hearing  procedures. 

SUMMARY:  The  Department  of  Defense 
published  in  the  Federal  Register  on 
July  12.  1994  (59  FR  35463).  plans  to 
hold  a  public  hearing  to  receive 
comments  on  the  interim  final  rule 
regarding  Revitalizing  Base  Closure 
Communities  published  in  the  Federal 
Register  on  April  6.  1994  (59  FR  16123). 
Individuals  wishing  to  present  oral 
testimony  are  requested  to  adhere  to  the 
following  procedures.  Due  to  time 
limitations,  it  is  expected  that 
approximately  30  will  have  the 
opportunity  to  testify.  As  a  result, 
interested  individuals  are  asked  to  call 
Ms.  Jennifer  Nuber  Atkin  on  70,3-097- 
5743  to  reserve  a  time  slot.  All 
telephone  reservations  will  be  taken  on 
a  first  come,  first  served  basis  with  each 
slot  consisting  of  five  minutes.  Only  20 
reservations  will  be  taken  over  the 
phone,  the  remaining  time  slots 
(approximately  10)  will  be  assigned  on 
the  day  of  the  hearing  on  a  first  come, 
first  served  basis  beginning  at  9  a.m. 
DoD  will  also  be  accepting  written 
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statements  at  the  bearing  for  those 
unable  to  present  oral  testimony. 
DATES:  Friday.  August  5. 1994.  9:30  a.m. 
to  12:30  p.m.         I 
ADDRESSES:  Geneital  Services 
Administration  Hfadquarters 
Auditorium,  18th  ^nd  F  Streets  NW., 
Washington,  DC.  | 
F0«  FURTHER  INFOI^MATION  CONTACT: 
Jennifer  Nuber  At^un,  telephone  703- 
697-5743. 

Dated:  July  12, 19*4. 
Patricia  L.  Toppings , 

Alternate  OSD  Fedei  al  Register  Liaison 


Officer,  Department 


jf  Defense. 


|FR  Doc  94-17038  F  iled  7-15-94;  8:45  am) 

BILUNG  CODE  SOOO-04-l  I 


agency:  Department 

ACTION:  Final  regu 

with  information  (Jollection 

requirements. 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 
RIN  1840-AC09 

Student  Assistance  General  Provisiot^ 


of  Education, 
ations;  compliance 


SUMMARY:  On  April  29,  1994,  the 
Secretary  of  Education  published  in  the 
Federal  Register  interim  fmal 
regulations  with  ait  invitation  for 
comment  for  the  S  udent  Assistance 
General  Provisions  (59  FR  22278).  A 
notice  of  revised  e  fective  date  was 
published  for  this  document  on  June  30, 
1994  (59  FR  33681).  This  document 
notifies  affected  pj  rties  that  the  Office 
of  Management  an  i  Budget  (0MB)  has 
approved  the  infoi  mation  collection 
requirements  in  §i  i68.17(f)  and  (h)  and 
notifies  the  public  of  the  date  for 
initiating  an  appeal  under 
§  668.1 7(0(3){x). 
EFFECTIVE  DATE:  Ju  y  18, 1994. 
FOR  FURTHER  INFOfl  IKUTION  CONTACT: 
Pamela  A.  Moran,  Acting  Chief.  Loans 
Branch,  Division  cjf  Policy 
Development,  Policy,  Training,  and 
Analysis  Service.  IJ.S.  Department  of 
Education,  400  Ma  ryland  Avenue.  SW. 
(room  4310,  ROB-  J).  Washington,  DC 
20202-5449.  Telef  hone  (202)  708-8242. 
Individuals  who  u  «  a 
telecommunicatioi  is  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIR  J)  at  1-800-877-8339 
between  8  a.m.  an<  8  p.m..  Eastern  time. 
Monday  through  F  riday. 

SUPP1.EMENTARY  tNfORMATION:  The  final 
regulations  pubiisiied  on  April  29,  1994 
included  certain  ir  formation  collection 
requirements  subj€  ct  to  approval  by 
0MB  under  the  Pa  >erwork  Reduction 


Act  of  1990,  as  amended.  On  June  23, 
1994,  GMB  approved  these  informaticm 
collection  requirements,  and  aHiected 
parties  must  now  comply  with  these 
requirements.  An  0MB  control  number 
for  §  668.17  was  pubHshed  on  July  7, 
1994,  reflecting  this  approval. 

Under  §668.1 7(f)(3)(x),  an  institution 
has  10  days  from  the  effective  date  of 
the  regulations  to  initiate  an  appeal  with 
the  guaranty  agency  of  cohort  defoult 
rates  issued  by  the  Secretary  for  Federal 
fiscal  years  1989  to  1991.  For  purposes 
of  filing  an  appeal  for  these  years,  the 
10-day  period  starts  with  the  date  this 
document  is  published  in  the  Federal 
Register. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84:032  Federal  Family  Education 
Loan  Program) 

Dated:  July  13, 1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[PR  Doc.  94-17362  Filed  7-15-94;  8:45  am) 

BtLUNO  COO€  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 

[AMS-FRL-6011-71 

Extension  of  Interim  Revised  Durability 
Procedures  for  Light-Duty  Vehicles 
and  Light-Duty  Trucks 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  January  12. 1993.  EPA 
published  a  final  rule  establishing 
interim  durability  procedures  used  for 
demonstrating  compliance  with 
emission  standards  for  light-duty 
vehicles  and  light-duty  trucks, 
applicable  to  model  years  1994-1996 
only.  This  direct  final  rule  extends  the 
applicability  of  those  durability 
procedures  by  two  years  to  model  year 
1998.  The  Agency  intends  to  conduct  a 
rulemaking  to  implement  a  long-term 
durability  program;  however,  EPA 
believes  this  subsequent  regulatory 
action  will  not  be  promulgated  soon 
enough  to  provide  manufacturers  with 
adequate  lead  time  to  revise  their  model 
year  1998  durability  programs  in  a  cost- 
effective  manner.  A  direct  final  rule  is 
appropriate  because  this  action  resolves 
the  lead  time  concerns  for  model  year 
1998  and  adds  no  new  requirements, 
but  rather  simply  allows  the  extension 
of  the  interim  program  by  two  years. 
DATES:  This  action  will  be  effective 
September  16, 1994  unless  notice  is 


ions 


received  by  August  17. 1994  that 
adverse  or  critical  comments  will  be 
submitted,  or  that  an  opportunity  to 
submit  such  comntents  at  a  public 
hearing  is  requested.  If  adverse 
comments  are  received,  the  Agency  will 
publish  a  document  in  the  Federal 
Register  withdrawing  the  rule  before  the 
effective  date. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to  Public  Docket  No.  A-93- 
46,  at:  Air  Docket  Section,  U.S. 
Enviroiunental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460. 
Materials  relevant  to  this  final  rule 
have  been  placed  in  Docket  No.  A-93- 
46.  The  docket  is  located  at  the  above 
address  in  room  M-1500,  Waterside 
Mall,  and  may  be  inspected  weekdays 
between  8:30  a.m.  and  noon,  and 
between  1:30  p.m.  and  3:30  p.m.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  McCargar,  Certification 
Division,  U.S.  Environmental  Protection 
Agency.  National  Vehicle  and  Fuel 
Emissions  Laboratory,  2565  Plymouth 
Road,  Ann  Arbor,  MI  48105.  Telephone 
(313)  668-^244. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  January  12. 1993,  the  Agency 
published  interim  procedures  ior  motor 
vehicle  manufacturers  to  use  in 
demonstrating  compliance  with 
emission  standards  for  light-duty 
vehicles  and  light-duty  trucks  (57  FR 
3994).  That  rule,  referred  to  as  the 
"RDP-I  rule."  made  the  interim 
procedures  applicable  to  model  years 
1994  through  1996.  but  not  thereafter. 
The  Agency  plans  to  revise  the  RDP-I 
interim  procedures  through  rulemaking 
addressing  further  improvements  to  the 
durability  process  that  could  not  be 
addressed  in  the  interim  rulemaking 
due  to  the  time  constraints  for  finalizing 
guidance  for  Tier  1  vehicle  emission 
certifications.  That  subsequent 
rulemaking  has  been  referred  to  as  the 
"RDP-n  rule." 

The  Agency  initially  planned  that  the 
final  RDP-Il  regulatory  action  would  be 
effective  in  the  1997  model  year. 
However,  that  has  become  impractical 
due  to  lead  time  constraints  for 
manufacturers  wishing  to  certify 
vehicles  in  that  model  year  and  the 
uncertainty  that  sufficient  lead  time 
exists  for  implementation  in  the  1998 
model  year  as  well.  Consequently,  the 
aim  of  this  action  is  to  simply  extend 
the  applicability  of  the  RDP-I  interim 
rulemaking  through  model  year  1998. 
This  will  provide  manufacturers  with 


timely  notice  of  the  regulations 
applicable  for  certifying  vehicles 
through  model  year  1998  while  EPA 
continues  work  on  preparing  and 
finalizing  further  technical  and 
procedural  improvements  to  the 
durability  program.  The  Agency 
currently  expects  that  the  RDP-II  rule 
will  be  applicable  in  the  1999  model 
year. 

IL  Environmental  Effects  and  Economic 
Impacts 

A.  Economic  Impacts        ! 

This  action  only  extends  an  existing 
program  without  modification,  and  as 
such,  the  Agency  does  not  expect  any 
new  economic  impacts  over  and  above 
those  described  in  the  interim 
rulemaking.  In  general,  the  RDP-I 
interim  rulemaking  projected  annual 
cost  savings  with  respect  to  the 
previously  existing  program  of 
approximately  $8.6  millioih,  and 
although  this  number  is  highly 
dependent  upon  the  interaction  of 
several  variables,  all  modeled  scenarios 
resulted  in  some  level  of  savings.  A 
complete  description  of  those  impacts  is 
contained  in  57  FR  3994  (January  12, 
1993). 

B.  Environmental  and  Cost-Benefit  o 
Impacts                                                         o 

The  interim  rulemaking  revised 

testing  and  administrative  procedures  " 

necessary  to  determine  the  compliance  o 

of  light-duty  vehicles  and  light-duty  o 
trucks  with  the  Tier  1  emission 

standards  promulgated  in  June  1991 .  ^ 

and  no  environmental  benefit  was  P 

claimed  over  and  above  that  already  s< 
accounted  for  in  the  Tier  1  rule.  This 

two  model  year  extension  will  similarly  is 

claim  no  environmental  benefit.  A  n 

detailed  discussion  of  the  Tier  1  1 : 

environmental  impacts  can  be  found  in  O 

56  FR  25734  (June  5. 1991).  y 

in.  Public  Participation  and  Effective 
Date 

The  Agency  is  publishing  this  action  p< 

as  a  direct  final  rule  because  it  views  it  re 

as  non-controversial  and  anticipates  no  in 

adverse  comments.  This  action  will  be  p< 

effective  in  60  days  from  the  date  of  th 

publication  of  this  Federal  Register  p< 

notice  unless  the  Agency  receives  notice  A 
within  30  days  of  this  publication  that 

adverse  or  critical  comments  will  be  ac 

submitted,  or  that  a  party  requests  the  or 

opportunity  to  submit  such  oral  re 

comments  pursuant  to  section  307(d)(5)  re 
of  the  Clean  Air  Act,  as  amended. 

If  such  notice  is  received,  this  action  Rt 

will  be  withdrawn  before  the  effective  el 

date  by  publishing  two  subsequent  nc 

documents.  One  document  will  su 
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timely  notice  of  the  regulations 
applicable  for  certifying  vehicles 
through  model  year  1998  while  EPA 
continues  work  on  preparing  and 
finalizing  further  technical  and 
procedural  improvements  to  the 
durability  program.  The  Agency 
currently  expects  that  the  RDP-II  rule 
will  be  applicable  in  the  1999  model 
year. 

IL  Environmental  Effects  and  Economic 
Impacts 

A.  Economic  Impacts        j 

This  action  only  extends  an  existing 
program  without  modification,  and  as 
such,  the  Agency  does  not  expect  any 
new  economic  impacts  over  and  above 
those  described  in  the  interim 
rulemaking.  In  general,  the  RDP-I 
interim  rulemaking  projected  annual 
cost  savings  with  respect  to  the 
previously  existing  program  of 
approximately  $8.6  millioih,  and 
although  this  number  is  highly 
dependent  upon  the  interaction  of 
several  variables,  all  modeled  scenarios 
resulted  in  some  level  of  savings.  A 
complete  description  of  those  impacts  is 
contained  in  57  FR  3994  (January  12. 
1993). 

B.  Environmental  and  Cost-Benefit 
Impacts 

The  interim  rulemaking  revised 
testing  and  administrative  procedures 
necessary  to  determine  the  compliance 
of  light-duty  vehicles  and  light-duty 
trucks  with  the  Tier  1  emission 
standards  promulgated  in  June  1991, 
and  no  environmental  benefit  was 
claimed  over  and  above  that  already 
accounted  for  in  the  Tier  1  rule.  This 
two  model  year  extension  will  similarly 
claim  no  environmental  benefit.  A 
detailed  discussion  of  the  Tier  1 
environmental  impacts  can  be  found  in 
56  FR  25734  (June  5, 1991). 

III.  Public  Participation  and  Efifective 
Date 

The  Agency  is  publishing  this  action 
as  a  direct  final  rule  because  it  views  it 
as  non-controversial  and  anticipates  no 
adverse  comments.  This  action  will  be 
effective  in  60  days  from  the  date  of 
publication  of  this  Federal  Register 
notice  unless  the  Agency  receives  notice 
vnthin  30  days  of  this  pubHcation  that 
adverse  or  critical  comments  will  be 
submitted,  or  that  a  party  requests  the 
opportimity  to  submit  such  oral 
comments  pursuant  to  section  307(d)(5) 
of  the  Clean  Air  Act.  as  amended. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  pubfishing  two  subsequent 
documents.  One  document  will 


withdraw  this  final  rule  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  rule  and 
establishing  a  comment  period. 

IV.  Statutory  Authority 

Authority  for  the  actions  promulgated 
in  this  final  rule  is  granted  to  EPA  by 
sections  202.  203.  205,  206,  207.  208. 
215,  216,  217.  and  301(a).  of  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  7521. 
-7522, 7524. 7525. 7541, 7542. 7549. 
7550.  7552,  and  7601(a).  and  5  U.S.C. 
553(b)). 

V.  Administrative  Designation 

Under  Executive  Order  12866,  the 
Agency  must  determine  whether  the 
regulatory-  action  is  "significant"  and, 
therefore,  subject  to  0MB  review  and 
the  requirements  of  the  Executive  Order. 
The  order  defines  a  "significant 
regulatory  action"  as  one  that  is  fikely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

VI.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1990 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis. 

The  Agency  has  determined  that  this 
action  will  not  have  an  adverse  impact 
on  small  entities.  Moreover,  this 
regulation  does  not  create  any  new 
regulatory  requirements. 

TTierefore.  under  section  605  of  the 
Regulatory  Flexibility  Act,  5  US.C.  601 
ef.  seq.,  I  certify  that  this  regulation  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


Vn.  Reporting  and  Recordkeeping 
Requirements 

Under  the  Paperv^'ork  Reduction  Act 
of  1980,  44  U.S.C.  3501  et  seq..  EPA 
must  obtain  Office  of  Management  and 
Budget  clearance  for  any  activity  that 
will  involve  collecting  substantially  the 
same  information  from  ten  or  more  non- 
Federal  respondents.  On  December  1, 
1992,  OMB  approved  collection  of 
information  required  in  40  CFR  86.094- 
26  under  ICR  control  no.  2060-0104. 
This  regulation  does  not  impose  any 
new  information  collection 
requirements  and  will  resuh  in  no 
change  in  the  reporting  burden. 

List  of  Subjects  in  40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Gasoline.  Motor 
vehicles,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  30. 1994 
Carol  M.  Brbtmer. 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  86  of  chapter  I.  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202.  203.  205.  206.  207. 
208.  215.  216.  217.  and  301(a),  of  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  7521,  7522. 
7524,  7525.  7541,  7542,  7549.  7550.  7552, 
and  7601(a)). 

§86.094-13    [Amemted] 

2.  In  §86.094-13,  paragraphs  (a)(1), 
(c)(1),  (d)(1).  (e)(1).  and  (f)(1)  are 
amended  by  revising  the  words  "1994, 
1995.  and  1996"  to  read  '1994  through 
1998". 

§86.094-26    [Amended] 

3.  In  §  86.094-26.  paragraphs  (a)(2). 
(b)(2)(i).  and  (b)(2)(ii)  are  amended  by 
revising  the  words  "1994, 1995,  and 
1996"  to  read  "1994  through  1998". 

[FR  Doc.  94-17003  Filed  7-15-94;  8:45  am] 
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FEDERAL  EMERGENCY 
IMANAGEMENT  AGENCY 


44  CFR  Part  64 
Pocket  No.  FEMA- 


7^ 


List  of  CommunitieiB  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  En^  ergency 
Management  Agenc  y  (FEMA). 
ACTION:  Final  rule. 


SUMMARY:  This  rule  identifies 
communities  partici  pating  in  the 
National  Flood  Insu  ranee  Program 
(NFIP).  These  comn  unities  have 
applied  to  the  progrim  and  have  agreed 
to  enact  certain  floo  dplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  i  he  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  irisurance  policies  for 
property  located  in  I  he  communities 
listed  can  be  obtain(d  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464. 
Rockville,  MD  2084^,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  bivision  Director, 
Program  Implementation  Division, 
Mitigation  Directonae,  500  C  Street, 
SW..  room  417,  Wa^ington,  DC  20472, 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  oivners  to  purchase 
flood  insurance  whith  is  generally  not 
otherwise  available.  |ln  return, 
communities  agree  tb  adopt  and 
administer  local  floe  dplain  management 
measures  aimed  at  protecting  lives  and 


new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFTP, 
subsidized  flood  insurance  is  now 
available  for  property  In  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
_  publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
Hnancial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 
The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 


Regulatory  Classiftcation 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(0  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves.no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meetis  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Sub)ects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  etseq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19.367, 
3  CFR,  1979  Comp..  p.  376. 

§  64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/locatton 


New  Eli^lbles — Emergency  Program 
Iowa;  Bamum.  city  erf,  \  i/ebster  County 
Washington:  Creston,  ti  »wn  of,  Lincoln  County 
lllinoe:  Hillaest.  viflagejof.  Ogle  County 
kMva: 

Paton,  city  of,  Green^  County 

Pak)  Alto  County,  unincorporated  areas 

Swisher,  city  of,  Johnson  County  

Mictitgan:  Kenockee.  toiwnship  of,  St  Claif  County 

Net)rasica  Wilsonville,  village  of,  Furnas  County 

Maine:  Edinburg,  town  of,  Per>obscot  County 

Texas:  Somerset,  city  <$,  Bexar  County 

Iowa  Dakota  City,  city  ©f,  Humboldt  County  

Michigan;  Muir,  village  pt,  Ionia  County  

OWahoma  Rogers  Milt$  County,  unincorporated  areas 
Iowa;  Rutland,  city  of,  Humtxjidt  County 


Washington 

South  Carolina:  James 


Naw  Eligibles— Regular  Program 

Harringfori  city  of,  Lifxx)ln  County  

sland,'  town  of,  Charleston  County 


Community 
No. 


190528 
530108 
170956 

190397 
190898 
190810 
260915 
310335 
230383 
481264 
190421 
260916 
400542 
190422 

530110 
450263 


Effective  date  of  authorizatiorVcancellation  of 
sale  of  flood  insurance  in  community 


May  6,  1994  .. 
May  12,  1994 
May  23, 1994 


do 

do 

do ., 

do 

do 

May  31, 1994  . 
June  14,  1994 
June  16,  1994 
June  20,  1994 

do 

June  27,  1994 


May  12,  1994 

June  30,  1970,  Emerg.;  April  23,  1971,  Reg  . 


Current  ef- 
fective niap 
date 


11-5-76 
9-30-«8 
9-15-78 

9-19-75 
5-17-77 
8-13-76 

12^76 

'8^77 
11-6-74 


11-5-76 
9-30-88 
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State/location 

Florida:  Arcl)er,  dty  of,  ^  Alachua  County 

HRnois:  Beach  Park,  vittage  of,  Lake  County 

Louisiana:  Sterlington,  town  of,  Ouachita  Parish  ... 
Texas:  Gun  Barrel,  city  of,  Henderson  County  

Reinstatements— Regular  Prograi 

Pennsylvania:  Colwyn.  borough  of.  Delwcire  Countj 

New  Mexico:  Silver  City,  city  of,  Grant  County  ....:. 

Pennsylvania: 
Hawtey,  tiorough  of.  Berks"  County 

Hereford,  township  of.  Berks  County 

Utah: 
Paragonah,  town  of.  Iron  Courrty 

Summit  County.  unirx»rporated  areas ,:... 

Illinois:  Maywood,  village  of.  Cook  County 

Tennessee:  Utjerty.  city  of.  DeKatb  County 

West  Virginia:  Keystone,  town  of.  McDowett  County 


New  York:  Canton,  town  of.  St.  Lawrence  County 

Maine: 
Chapman,  town  of,  Aroostook  County 


Embden.  town  of.  Somerset  County 


West  Virginia:  Hurricane,  city  of.  Putnam  County 


Pennsylvania:  Modena,  borough  of.  Chester  County 


Regular  Program  Conversions 

Region  II 
New  Jersey:  New  Providence,  borough  of.  Union  C( 

Region  V 
Ohio: 

Munroe  Fails,  city  of.  Summit  County 

Rock  Creek,  village  of,  Ashtabula  County ..'. 

Region  VI 

Texas:  Granbury,  city  of.  Hood  County 

Region  I 
Massachusetts:  TopsfieW.  town  of.  Essex  County  ... 

Region  III 
Maryland;  Princess  Anne,  town  of.  Sonrierset  Count) 
Pennsylvania:  Texas,  township  of.  Wayne  County  .. 

Region  V 
Indiana:  Hendricks  County,  unincorporated  areas  ... 

Illinois:  Jacksonville,  city  of.  Morgan  County 

Michigan: 

BaWwin,  township  of,  Iosco  County 

East  Tawas,  city  of,  Iosco  County  
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State/location 


Florida-  Arc*>ef.  city  of,^  Alachua  County „ 

Hfinois:  Beach  Parte,  vittage  of,  Lake  County 

Louisiana:  Stertington.  town  of.  Ouachita  Parish .„ 

Texas:  Gun  Barret,  city  of.  Henderson  County  

Reinstatements— Regular  F^rogram 

Pennsytvania:  Colwyn.  Ixwoogh  of.  Delware  County  .. 


New  Mexica  Silver  City,  city  of,  Grant  County  .... 

Pennsylvania: 
Hawtey,  borough  of,  Berks  County 


Hereford,  township  of.  Berks  County 

Utah: 
Paragonah.  town  of,  Iron  County 


Summit  County,  unincorporated  areas  .... 
Illinois:  Maywood,  village  of.  Cook  County  .^ 

Tennessee:  Litjerty.  city  of.  DeKalb  County 


West  Virginia:  Keystone,  town  of.  McDowell  County 


New  York:  Canton,  town  of.  St.  Lawrence  County 

Maine: 
Chapman,  town  of,  Aroostook  County 


Embden.  town  of,  Somerset  County 


West  Virginia:  Hunicane.  city  of.  Putnam  County 


Pennsylvania:  Modena,  tx>rough  of,  Chester  County 


Regular  Program  Conversions 

Region  II 
New  Jersey:  New  Providence,  borough  of.  Union  County 

Region  V 
Ohio: 

Munroe  Falls,  city  of.  Summit  County 

Rock  Creek,  village  of.  Ashtabula  County ,,..., 

Region  VI        . 
Texas:  Granbury,  city  of.  Hood  County 

Region  I 
Massachusetts:  TopsfieW.  town  of,  Essex  County 

Region  III 

Maryland:  Princess  Anne,  town  of,  Somerset  County  „. 

Pennsylvania:  Texas,  township  of,  Wayne  County  ...„ 

Region  V 

IrKkana:  Hendricks  County,  unirKorporated  areas 

Illinois:  Jacksonville,  city  of.  Morgan  County „. 

Michigan: 

BaWwin,  township  of.  Iosco  County „ 

East  Tawas,  city  of,  Iosco  County  | 


Community 
No. 


120670 
171022 
220400 
480328 

420409 
350022 
420863 
421379 

490075 

490134 
170124 

470044 

540119 

361172 

230015 
230359 
540167 
420282 

345306 


390843 
390665 

480357 

250106 

240063 
422176 

180415 
170516 

260099 
260100 


Effective  date  of  authorization'cancellation  of 
sale  of  flood  insurance  m  community 


June  9.  1994  

June  13.  1994  

June  14,  1994  

do 

September  15,  1972,  Emerg.;  May  2,  1977, 
Reg.;  December  3,  1993.  Susp.;  May  5, 
1994.  Rein. 

July  22.  1975.  Emerg.;  May  17.  1988.  Reg.; 
May  17.  1988.  Susp.;  May  12,  1994,  Reia 

July   18,   1974,   Emerg.;  August   19.   1991. 

Reg.;  March.   15.  1994.  Susp.;.  May  20. 

1994,  Rein. 
November  20.  1975.  Emerg.;  May  3.  1990. 

Reg.;  May  3,  1990.  Susp.;  May  20,  1994, 

Rein. 

March    12.    1975,    Emerg.;   September  24, 

1984,  Reg.;  September  15.  1989,  Susp.; 
May  26,  1994,  Rein. 

June  10,  1975,  Emerg.;  July  17,  1986,  Reg.; 

July  17,  1986,  Susp.;  May  26,  1994,  Rein. 
July   22,    1975.    Emerg.;   August    11.    1978. 

Reg.;  March  15,   1993.  Susp.;  May  31. 

1994,  Rein. 
May  23.  1975.  Emerg.;  September  4,  1986. 

Reg.;  September  4,  1986,  Susp.;  May  31. 

1994.  Reia 
May  21.   1975.  Emerg.;  Febnjary  1.   1985. 

Reg.;  Febmary  1.  1985.  Susp.;  March  6. 

1985.  Rein.;  November  18.  1992.  Suspi; 
June  6,  1994,  Rein. 

June  9.  1975.  Emerg.;  Decervber  19.  1984. 
Reg.;  June  2.  1993.  Susp.;  June  9.  1994. 
Rein. 

April  20.  1976.  Emerg.;  September  4.  1985. 

Reg.;  September  4,  1985,  Susp.;  June  20. 

1994,  Rein. 
August    11.    1976,    Emerg.;    September  4. 

1985,  Reg.;  September  4,   1985,  Susp.; 

June  20,  1994,  Rein. 
July  11,  1975.  Emerg.;  March  4.  1986.  Reg.; 

November    18.    1992.    Susp.;    June   20. 

1994,  Rein. 
October   10.   1974.   Emerg.;  November   19. 

1987,  Reg.;  January  19,  1994.  Susp.;  June 

27,  1994,  Rein. 


May  16,  1994.  suspension  withdrawn 


Current  ef- 
fective map 
date 


..do 
..do, 

..do. 


June  2,  1994,  suspension  wrttxJrawn 


..do.. 
..do .. 


..do 
..do. 

-do. 
..do. 


6-2-94 
3-15-94 
9-27-91 

9-30-93 

5-17-88 

3-15-94 

5-3-90 

9-24-84 

7-17-86 
10-18-88 

^-4-86 

2-1-85 

6-2-93 

9-^-85 

9-4-85 

3-*-86 

11-19-87 

5-16-94 


5-16-94 
5-16-94 

5-16-94 

6-2-94 

6-2-94 
6-2-94 

3-16-81 
6-2-94 

6-2-94 
6-2-94 
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Stata/Vx»tion 


Tawas  City,  city  o^  kMco  County 
MwrKgotn 

Aflon,  city  o«,  Washington  County  

Beta  Plaine.  city  of.  Scott  County  : 

Freeborn  County,  unincorporated  areas 

Red  Lake  County.iunincorporated  areas i..„. 

Arlcansas:  Hardy,  citj  of.  Sharp  County  

Loustana:  Concordia  Pansh,  unmcorporaled  areas 
Texas;  Denton  Coun^.  unincorporated  areas  

Maine: 

Augusta,  city  of,  Kennebec  Courwy  .... 

Chelsea,  town  ot,  Kennebec  County  

Strong,  town  ot,  FtanWin  County  „ 

i  Region  II 

NewYorK:  I 

Hetjron,  town  ol,  \^ashington  County 

Dexter,  vilage  oi.  iefterson  County 

Region  V 
Michigan:  Kalamazoi^,  town  o(,  Kaiainazoo  County 

RegkxiX 
Washington: 
Benton  County,  un  ncorporated  areas 
Kermewick.  dty  of,  Benton  County 


Community 
No. 


260102 

275226 
270429 
270134 
270367 

050330 
220053 
480774 


230067 
230234 
230061 


361443 
360333 

260429 


530011 
530237 


Effective  dale  of  aultK>rizatiorVcance«ation  of 
sale  ol  flood  insurance  in  community 


..do. 

..do. 
..do. 
..do. 
..do. 

..do. 
do. 
do. 


Current  ef- 
fective map 


June  15, 1994,  Suspension  withc^awn 

do „ 

do , 


..do. 
..do. 

do. 


..do. 
..do 


6-2-94 

1-2-76 

l2-1»-86 

5-^-82 

7-2-87 

6-2-94 
6-2-94 
6-2-94 


6-15-94 
6-15-94 
6-15-94 


6-15-94 
6-15-94 

6-15-94 


6-15-94 
6-15-94 


^J  T!]!15  ^o?*^  iricorpofafed  community,  eligiote  May  31 ,  1994,  that  was  partiapatJng  in  the  Regular  Program  as  an  unincorporated  area  of 
Charleston,  SC  The  Town  has  adopted  by  reference  the  County's  Flood  Insurance  Study  and  Flood  Insurance  Rate  Map  tor  ftood  Insurance  and 
ftoodpfam  manaoement  purposes. 

IIT  ^J^  °*  ^^^^'^  ^**  adopted  by  reference  AJachua  County's  (#120001)  Flood  Insurance  Study  and  Flood  Insurance  Rate  Map  dated  1 1- 
4-88  for  ftood  insurance  and  floodpiain  management  purposes. 

Code  for  readirtg  ttvrd  column: 

Emerg.— EmergerK  y;  Reg.— Regular;  Susp.— Suspens»on;  Re«n.— Reinstatement 


(Catalog  of  Federal 
83.100.  "Flood  In.sur  I 


Dpmestic  Assistance  Na 
nee.") 


Issued:  July  12, 19M 
Robert  H.  VoUand. 

Acting  Deputy  Assodfate 
Directorate. 

IFR  Doc.  94-17342  rtled 
BiLUNO  cooc  crts-zt-i 


Director.  Mitigation 
7-15-94;  8  4.5  am) 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  322 
[Docket  No.  89-117-^ 

Importation  of  Honeytjees  and 
Honeyt)ee  Semen  From  New  Zealand 

AGENCY:  Animal  and  Plant  Health    , 
Inspection  Service,  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  the 
comment  period  for  a  proposal  that 
would  amend  the  honeybee  and 
honeybee  semen  regulations  to  allow 
honeybees  and  honeybee  semen  to  be 
imported  from  New  Zealand  into  the 
United  States,  subject  to  certain 
conditions.  The  proposed  action 
appears  warranted  based  on  our- 
determination  that  New  Zealand  is  free 
of,  and  has  adequate  protection  against 
the  introduiction  of,  diseases  and 
parasites  of  honeybees,  and  undesirable 
species  or  subspecies  of  honeybees  and 
their  semen.  The  proposed  action  would 
relieve  certain  restrictions  on  the 
importation  of  honeybees  and  honeybee 
semen  from  New  Zealand  without 
presenting  a  significant  risk  of 
introducing  harmful  diseases  or 
parasites  of  honeybees  into  the  United 
States.  Reopening  the  comment  period 
will  provide  interested  persons  with 
another  opportunity  to  comment  on  the 
proposed  rule. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
August  17, 1994. 

ADDJ^ESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  89- 
117.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building.  14th  Street  and  Independence 
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persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  322 
[Docket  No.  89-117-^] 

Importation  of  Honeyt}ees  and 
Honeybee  Semen  From  New  Zealand 

AGENCY:  Animal  and  Plant  Health    , 
Inspection  Service.  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  the 
comment  period  for  a  proposal  that 
would  amend  the  honeybee  and 
honeybee  semen  regulations  to  allow 
honeybees  end  honeybee  semen  to  be 
imported  from  New  Zealand  into  the 
United  States,  subject  to  certain 
conditions.  The  proposed  action 
appears  warranted  based  on  our- 
determination  that  New  Zealand  is  free 
of,  and  has  adequate  protection  against 
the  introduction  of,  diseases  and 
parasites  of  honeybees,  and  undesirable 
species  or  subspecies  of  honeybees  and 
their  semen.  The  proposed  actiop  would 
relieve  certain  restrictions  on  the 
importation  of  honeybees  and  honeybee 
semen  from  New  Zealand  without 
presenting  a  significant  risk  of 
introducing  harmful  diseases  or 
parasites  of  honeybees  into  the  United 
States.  Reopening  the  comment  period 
will  provide  interested  persons  with 
another  opportunity  to  comment  on  the 
proposed  rule. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  . 
August  17, 1994. 

ADDf^ESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA,  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  89- 
117.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 


Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  RJRTHER  INFORMATION  CONTACT:  Mr. 
James  Fons,  Operations  Officer,  Port 
Operations  Staff,  Plant  Protection  and 
Quarantine,  APHIS,  USDA.  room  637, 
Federal  Building.  6505  Belcrest  Road, 
Hyatt-sville.  MD  20782,  (301)  436-8295. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CFR  part  322 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  honeybees  and  honeybee 
semen.  These  regulations  were 
established  pursuant  to  the  Honeybee 
Act  (7  U.S.C.  281  et seq).  The  Honeybee 
Act  was  designed  to  prevent  the 
movement  into  the  United  States  of 
diseases  and  parasites  harmful  to 
honeybees.  In  addition,  the  Honeybee 
Act  was  designed  to  prevent  the 
movement  into  the  United  States  of 
undesirable  species  or  subspecies  of 
honeybees,  such  as  Apis  mellifera 
scutellata.  commonly  known  in  the 
United  States  as  the  African  honeybee. 

In  this  regard,  7  U.S.C.  281  provides, 
in  relevant  part,  that: 

(a)  In  order  to  prevent  the 
introduction  and  spread  of  diseases  and 
parasites  harmful  to  honeybees,  and  the 
introduction  of  genetically  undesirable 
germ  plasm  of  honeybees,  the 
importatioii  into  the  United  States  of  all 
honeybees  is  prohibited,  except  that 
honeybees  may  be  imported  into  the 
United  States — 

.   (1)  By  the  United  States  Department 
of  Agriculture  for  experimental  or 
scientific  purposes; 

(2)  From  countries  determined  by  the 
Secretary  of  Agriculture — 

(A)  To  be  free  of  diseases  or  parasites 
harmful  to  honeybees,  and  undesirable 
species  or  subspecies  of  honeybees;  and 

(B)  To  have  in  operation  precautions 
adequate  to  prevent  the  importation  of 
honeybees  from  other  countries  where 
harmful  diseases  or  parasites,  or 
undesirable  species  or  subspecies,  of 
honeybees  exist;  or 

(3)  From  Canada  or  Mexico,  subject  to 
such  tenns  and  conditions  as  the 
Secretary  of  Agriculture  determines 
appropriate,  if  the  Secretar>'  determines 


that  the  region  of  Canada  or  Mexico 
from  which  the  honeybees  originated  is. 
and  is  likely  to  remain,  free  of  diseases 
or  parasites  harmful  to  honeybees,  and 
undesirable  species  or  subspet;ies  of 
honeybees. 

These  provisions  are  set  forth  at 
§  322.1  as  criteria  for  determining  which 
countries  may  be  listed  in  the 
regulations  as  countries  from  which 
honeybees  or  honeybee  semen  may  be 
imported  into  the  United  States. 

Under  the  regulations,  honeybees  may 
be  imported  into  the  United  States  from 
New  Zealand  only  by  the  United  States 
Department  of  Agriculture  (USDA)  for 
experimental  or  .scientific  purposes. 
Honeybee  semen  may  be  imported  from 
New  Zealand  only  after  issuance  of  a 
permit  by  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service. 

On  February  6,  1990.  we  published  in 
the  Federal  Register  (55  PR  3968-3969. 
Docket  No.  89-117)  a  proposal  to  amend 
the  regulations  by  removing  these 
restrictions  on  honeybees  and  honeybee 
semen  imported  into  the  United  States 
from  New  Zealand.  We  stated  that  the 
proposal  was  warranted  because  it  had 
been  determined  that  New  Zealand  met 
the  criteria  set  forth  in  §  322.1,  based  on 
USDA  review  of  the  scientific  literature: 
an  ongoing  sampling  program  of  New 
Zealand  honeybees  by  the  USDA;  an 
ongoing  exchange  of  information 
between  New  Zealand  and  the  United 
States  relating  to  bee  diseases  and 
parasites,  and  undesirable  species  and 
subspecies  of  honeybees;  and  a  review 
by  USDA  of  the  bee  enforcement 
program  in  New  Zealand. 

However,  we  recognized  that 
shipments  of  honeybees  or  honeybee 
semen  from  New  Zealand  could,  during 
transit  through  countries  from  which 
honeybees  and  honeybee  semen  may 
not  be  imported  into  the  United  States, 
come  in  contact  with  foreign  honeybees 
that  may  be  diseased.  We  tiherefore 
proposed  to  allow  honeybees  and 
honeybee  semen  to  be  imported  ftx)m 
New  Zealand  into  the  United  States  if 
they  were  shipped  to  the  United  States 
nonstop  and  if  they  were  accompanied 
by  a  certificate  of  origin  issued  by  the 
New  Zealand  Department  of  Agriculture 
certifying  that  the  honeybees  and 
honeybee  semen  were  of  New  Zealand 
origin.  We  also  proposed  to  amend 
§  322.2  taadd  a  definition  for 
"certificate  of  origin." 
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We  solicited  c<  imments  concerning 
the  1990  proposal  for  a  15-day  comment 
period  ending  February  21, 1990.  In 
response  to  a  coiiinent,  we  published  a 
notice  in  the  Federal  Register  on  March 
2. 1990  (55  FR  7499,  Doclcet  No.  90- 
025).  that  extended  the  comment  period 
to  April  2. 1990.  We  received  37 
ccHmnents  by  that  date.  The  comments 
were  from  apiari^,  queen  breeders, 
beekeeper  associations,  and  State 
departments  of  agriculture. 

We  did  not  at  mat  time  publish  a  final 
rule.  However,  we  now  wish  to  proceed 
with  rulemaking.  We  have  consulted  the 
most  current  scientific  literature  and 
discussed  this  acttton  with  experts 
within  and  outsiqe  of  the  Department, 
and  we  have  conftrmed  that  the  actions 
described  in  the  original  proposal  are 
still  appropriate.  Nevertheless,  because 
considerable  time  has  elapsed  since 
publication  of  the  original  proposed 
rule,  we  are  reopening  the  comment 
period  on  the  199p  proposal  to  allow 
interested  personi  another  opportunity 
to  comment. 

Done  in  Washingfcn,  DC,  this  t3th  day  of 
July  1994. 
B.  Glen  Lee. 

Acting  Adrninistnrtt  r. 
Health  Inspection  Sfrvice. 
IFR  Doc.  94-173461 
BHUNG  COOe  3410-34> 


Animal  and  Plant 
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9  CFR  Parts  50,  77,  and  92 

[Docket  No.  93-014^ 

Cattle  From  Mexito 


aid 


AGENCY:  Animal 
Inspection  Servia 
ACnOM:  Notice  of 
extension  of  ccMnitient 


I  ©opening  and 
period. 


Plant  Health 
USDA. 


SUMMARY:  We  are  i  eopening  and 
extending  the  con;  ment  period  for  our 
proposed  rule  thai  would  require  that 
certain  steers  and  tpayed  heifers 
imported  into  the  Jnited  States  from 
Mexico  be  sent  eit  ler  to  a  quarantined 
pasture  or  quarant  ined  feedlot  for  finish 
feeding,  or  to  a  qu  irantined  holding 
facility  for  quaran  ine  and  a  60-day 
post-entry  tuberculin  test.  The  proposed 
rule  also  would  d«  ny  claims  for 
indemnity  for  Me>  ican-origin  steers  or 
spayed  heifers  tha  test  positive  to  the 
60-day  post-entry  uberculin  test,  and  to 
deny  claims  for  ini  iemnity  for  cattle  that 
were  exposed  to  si  ich  animals.  This 
extension  will  pro  /ide  interested 
persons  with  addil  ional  time  in  which 
to  prepare  commei  its  on  the  proposed 
rule. 

will  be  given  only 
ts  on  Docket  No.  93- 


DATES:  Considerati  on 
to  written  commer 


014-1  that  are  received  on  or  before 
September  16. 1994. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Ptease  state  that 
your  comments  refer  to  Docket  No.  93- 
014-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building,  14tb  Street  and  Independence 
Avenue  SW..  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  conunents  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  fadhtate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  Vantiem.  Senior  Staff 
Veterinarian,  Cattle  EKsease  and 
Surveillance  Staff.  Veterinary  Services, 
APHIS.  USDA.  room  729.  Federal 
Building,  6505  Bekrest  Road. 
Hyattsville,  MD  20782,  (301)  436-8715. 
SUPPt-EMEITTARY  INFORMATION:  On  May  9. 
1994.  we  published  in  the  Federal 
Register  (59  FR  23810-23817,  Docket 
No.  93-014-1)  a  proposed  rule  that 
would  require  that  certain  steers  and 
spayed  heifers  imported  into  the  United 
States  from  Mexico  be  sent  either  to  a 
quarantined  pasture  or  quarantined 
feedlot  for  finish  feeding,  or  to  a 
quarantined  holding  facility  for 
quarantine  and  a  60-day  post-entry 
tuberculin  test  The  proposed  rule  also 
would  deny  claims  for  indemnity  for 
Mexican-origin  steers  or  spayed  heifers 
that  test  positive  to  the  60-day  post- 
entry  tuberculin  test,  and  to  deny  claims 
for  indemnity  for  cattle  that  were 
exposed  to  such  animals.  Comments  on 
the  proposed  rule  were  required  to  be 
received  on  or  before  July  8,  1994. 

During  the  comment  period,  we 
received  requests  that  we  extend  the 
comment  period-  The  requests  came 
from  four  State  Veterinarians,  who 
stated  that  they  would  like  to  present 
their  views  to  the  Binational 
Tuberculosis  Committee,  then  submit  a 
com.ment  on  the  proposed  rule.  The 
Binational  Tuberculosis  Committee  is 
scheduled  to  meet  July  21. 1994. 

In  response  to  these  requests,  and  so 
that  we  may  consider  comments 
received  after  July  8,  1994,  we  are 
reopening  and  extending  the  public 
comment  period  until  60  days  after 
publication  of  this  notice.  This  action 
will  allow  the  requestors  and  all  other 
interested  persons  additional  time  to 
prepare  comments. 

Authority:  7  U.S.C.  1622;  19  U.S.Q  1306; 
21  U.S.C.  102-105,  111-113,  114,  114a, 
114a-l.  115-117, 120. 121, 125, 134a,  134b, 


134c,  134d,  134f,  135, 136,  and  136a;  31 
U.S.C  9701;  7  CFR  2.17,  2.51,  and  371.2(d). 
Done  in  Washington,  DC,  this  13th  day  of 
luly  1994. 

B.GleaLee. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  94-17347  Filed  7-15-94;  8:45  am] 

BiUJNG  COOe  34ia-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  I 

Issuance  of  Quarterly  Report  on  the 
Regulatory  Agenda 

AGENCY:  Nuclear  Regulatory  - 

Commission. 

ACTION:  Issuance  of  Regvdatory  Agenda. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRQ  has  issued  the  NRC 
Regulatory  Agenda  for  the  first  quarter,  . 
January  through  March,  of  1994.  This 
agenda  provides  the  pubhc  with 
information  about  NRC's  rulemaking 
activities.  The  Regulatory  Agenda  is  a 
quarterly  compilation  of  all  rules  on 
which  the  NRC  has  recently  completed 
action,  or  has  proposed  action,  or  is 
considering  action,  and  of  all  petitions 
for  rulemaking  that  the  NRC  has 
received  that  are  pending  disposition. 
Issuance  of  this  publication  is  consistent 
with  Section  610  of  the  Regulatory 
Flexibility  Act. 

ADDRESSES;  A  copy  of  this  report, 
designated  NRC  Regulatory  Agenda 
(NURE&-0936).  Vol.  13,  No.  1.  is 
available  for  inspection,  and  copying  for 
a  fee,  at  the  Nuclear  Regulatory 
Commission's  Public  Document  Room. 
2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC 

In  addition,  the  U.S.  Government 
Printing  Office  (GPO)  sells  the  NRC 
Regulatory  Agenda.  To  purchase  it,  a 
customer  may  call  (202)  512-2249  or 
write  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Of^ce  Box  37082, 
Washington,  DC  20013-7082. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Sectiwi,  Rules  Review  and  Directives 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  (301)  415-7163. 
toll-free  number  (800)  368-5642. 

Dated  at  Bethesda,  Maryland,  this  lish  day 
of  July  1994. 


For  the  Nuclear  Regulatory  Commission. 
David  L.  Meyer, 

Chief,  Rules  Review  and  Directi\'es  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
A  dm  iaistration . 

[FR  Doc  94-17334  Filed  7-15-94;  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-WM-22-AD] 

Airworthiness  Directives;  McDonneii 
Douglas  Model  DC-10  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  nilemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
McDonnell  Douglas  Model  DC-10-10. 
-lOF,  -30,  and  -30F  series  airplanes, 
that  currently  requires  inspections  to 
detect  ice  or  snow  accumulation  on  top 
of  the  fuselage  and  in  the  inlet  of  the 
number  2  engine,  and  removal  of  ice 
and  snow  accimiulation.  This  action 
would  add  certain  airplanes  to  the 
applicability  of  the  rule  and  would  limit 
the  inspection  requirement  to  only  a 
certain  group  of  airplanes.  This  proposal 
is  prompted  by  the  development  of 
improved  fan  blades  on  certain  engines 
and  the  identification  of  additional 
airplanes  that  are  subject  to  the  unsafe 
condition.  The  actions  specified  by  the 
proposed  AD  are  intended  to  minimize 
damage  to  the  number  2  engine  due  to 
ingestion  of  ice  and  snow. 
DATES:  Comments  must  be  received  by 
September  7, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
22-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  maybe  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Department  L51.  M.C.  2-98. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
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For  the  Nuclear  Regulatory  Commission. 
David  L.  Meyer, 

Chief,  Rules  Review  and  Directi\'es  Branch. 
Division  of  Freedom  of  Information  and 
Piibhcations  Services,  Office  of 
A  dm  iaistration . 

[FR  Doc  94-17334  Filed  7-1S-94;  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-22-AD] 

Airworthiness  Directives;  McDonneii 
Douglas  Model  DC-10  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakinH 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
McDonnell  Douglas  Model  DC-10-10. 
-lOF,  -30,  and  -30F  series  airplanes, 
that  currently  requires  inspections  to 
detect  ice  or  snow  accumulation  on  top 
of  the  fuselage  and  in  the  inlet  of  the 
number  2  engine,  and  removal  of  ice 
and  snow  accumulation.  This  action 
would  add  certain  airplanes  to  the 
applicability  of  the  rule  and  would  limit 
the  inspection  requirement  to  only  a 
certain  group  of  airplanes.  This  proposal 
is  prompted  by  the  development  of 
improved  fan  blades  on  certain  engines 
and  the  identification  of  additional 
airplanes  that  are  subject  to  the  unsafe 
condition.  The  actions  specified  by  the 
proposed  AD  are  intended  to  minimize 
damage  to  the  number  2  engine  due  to 
ingestion  of  ice  and  snow. 
DATES:  Comments  must  be  received  by 
September  7, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
22-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  maybe  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771.  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Department  L51,  M.C.  2-98. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 


Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FA.^. 
.  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach. 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Vakili,  Aerospace  Enginewr, 
Propulsion  Branch,  ANM-141L,  FAA. 
Transport  Airplane  Directorate,  Lo.? 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach. 
California  90806-2425;  telephone  (3I0J 
988-5262;  fax  (310)  98ft-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public,  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  c.i.,.i'nients 
submitted  in  response  to  tnis  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-22-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-22-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  issued  AD  75-04-11. 
amendment  39-2094.  applicable  to  all 
McDonnell  Douglas  Model  DC-10-10. 
-  lOF,  -  30.  and  -  30F  series  airplanes, 
to  require  inspection  to  detect  ice  and 
snow  accumulation  on  top  of  the 


ftiselage  and  in  the  inlet  of  the  number 
2  engine,  and  removal  of  ice  and  snow. 
That  action  was  prompted  by  reports 
from  operators  of  Model  DC-10  series 
airplanes  that  ice  was  ingested  into  the 
number  2  engine.  In  these  incidents,  the 
number  2  engine  on  airplanes  that  had 
•  been  parked  during  icing  conditions " 
ingested  ice  and  sustained  damage 
shortly  after  the  engine  was  started.  The 
requirements  of  that  AD  are  intended  to 
prevent  damage  to  the  number  2  engine 
due  to  ingestion  of  ice  and  snow. 

Since  tne  issuance  of  that  AD.  the 
General  Electric  (GE)  Company  has 
issued  design  changes  to  the  GE  Mode! 
CF6  series  engines  that  include 
replacement  of  the  gundrilled  fan  blades 
(that  is.  blades  having  radial  lightening 
boles)  with  solid  blades.  The  FAA  has 
determined  that  in  the  event  of 
excessive  ice  ingestion,  these  solid  fan 
blades  are  less  likely  to  result  in  an 
uncontained  failure.  Therefore,  the  FAA 
finds  that  the  applicability  of  the 
existing  rule  must  be  revised  to  exclude 
airplanes  equipped  with  these  engines 
and  fan  blades  from  the  AD  requirement 
to  inspect  to  detect  ice  and  snow  on  top 
of  the  fuselage  and  in  the  inlet  of  the 
number  2  engine.  (Similarly,  Model  DC- 
10-40  series  airplanes  equipped  with 
Pratt  and  Whitney  Model  JT9D  series 
engines  having  solid  fan  blades  were 
excluded  from  the  requirements  of  AD 
75-04-11  since  they,  too,  are  not  suhiei;t 
to  the  unsafe  condition.) 

Fuilher.  since  the  issuance  of  AD  75- 
04-11.  the  FAA  has  determined  that 
Model  DC-10-15  series  airplanes  and 
Model  KC-lOA  (military)  airplanes  are 
subject  to  the  addressed  unsafe 
condition  since  they  utilize  the  same 
gundrilled  blade  engines  as  Model  IX:- 
10-10,  -lOF,  -30,  and  -30F  series 
airplanes,  which  are  subject  to  the 
requirements  of  AD  75-04-11  and  are 
also  susceptible  to  ice  and  snou 
ingestion  into  the  number  2  engine. 
Therefore,  the  FAA  finds  that  the 
applicability  of  the  existing  rule  must  be 
expanded  to  include  Model  DC-10-15 
series  airplanes  and  Model  KC-lOA 
(military)  airplanes. 

Ingestion  of  ice  and  snow  into  thf) 
number  2  engine  could  result  in  damage 
to  that  engine. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
t>pe  design,  the  proposed  AD  would 
supersede  AD  75-04-11  to  require 
inspections  to  detect  ice  and  snow 
accumulation  on  top  of  the  fuselage  and 
in  the  inlet  of  the  number  ?  engine,  and 
removal  of  ice  and  snow.  The 
applicability  of  this  proposal  would  be 
revised  to  include  all  Model  DC-10-10. 
-lOF,  -30.  -30F.  and  -15  series 
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airp>aru»«  and  Mo^el  KC-lOA  (military) 
airplanes,  equipp^  with  GE  Mode)  CF6 
series  turbohn  engines  having 
gundrilled  blades. 

Addidonaliy,  ptragrapb  (b)  of  AD  75- 
04-11,  whicb  relates  to  making 
"appropriate  maintenance  record 
entries  '  after  accomplishing  the 
requirements  of  tlie  AD,  has  not  been 
reiterated  in  this  proposed  AD  since 
those  requirements  are  redundant  of  the 
requirements  contained  in  sections  43.9 
("Content,  form,  and  disposition  of 
maintenance,  preventive  maintenance, 
rebuilding,  and  altieration  records")  and 
43.11  ("Content,  i^im.  disposition  of 
records  for  inspections  .  .  .")oftbe 
Federal  Aviation  Regulations  (14  CFR 
43.9  and  43.11).  A^  such,  operators  are 
not  relieved  from  the  requirement  to 
make  appropriate  entries  in  their 
maintenance  reconds. 

There  are  approximately  379 
McDonnell  Douglas  Model  DC-10-10. 
-lOF,  -30,  -30P,  and  -15  series 
airplanes  and  Mo<)el  KC-IQA  (military) 
airplanes  of  the  aflected  design  in  the 
worldwide  fleet.  Hie  FAA  estimates  that 
226  airplanes  of  U^.  registry  would  be 
a^ected  by  this  pr^poswi  AD. 

The  inspections  tnat  were  previously 
required  by  AD  75«-04-ll,  and  retained 
in  this  AD,  take  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labc»'  rate  ^f  $55  per  work  hour. 
Based  on  these  Ggi^res,  the  total  cost 
impact  of  the  inspection  requirement  on 
U.S.  operators  is  estimated  to  be 
$12,430,  or  $55  pef  airplane,  per 
inspection.  This  p^pt^al  would  only 
add  the  cost  of  inspections  for  the 
operators  of  Mode]  KC-lOA  (military) 
airplanes.  CurrentK',  there  are  no  Model 
DC-10-15  series  aiplanes  of  U.S. 
registry  that  would  be  affected  by  this 


proposal. 

For  operators  of  | 
-  lOF.  -  30,  and 
having  all  solid  fan 
number  2  engine  ] 
burden  would  be  i 


odel  DC-10-10, 
30F  series  airplanes 
blades  in  the 
sition.  the  economic 
uced  since  the 
previous  requirement  to  inspect  these 
airplanes  in  accordance  with  the 
existing  AD  would  be  ehminated  by  this 
proposal.  Howevei  this  does  not  relieve 
operators  of  the  re^ponsibihty  to  comply 
with  the  requirements  of  sections  91.527 
("Operating  in  icing  conditions")  and 
121.629  ("Operatic^  in  idng 

ers)  of  the  Federal 
s  (14  CFR  91.527 


conditions  ' — au 
Aviation  Regulati 
and  121.629). 

The  total  cost  i 
above  is  based  on 


pact  figure  disciissed 
iptions  that  no 


operator  has  yet  acfcompUshed  any  of 
the  proposed  requi^ments  of  this  AD 


action,  and  that  no 


accomplish  those  s  ctions  in  the  future  if 
this  AD  were  not  a  iopted. 


operator  would 


Tbe  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  oa  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  Tbe  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.SC.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-2094,  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Docket  94-NM-22-AD. 
Supersedes  AD  75-04-11,  Amendment 
39-2094. 

Applicability:  Model  DC-10-10,  -lOF,  -30, 
-30F,  and  -15  series  airplanes,  and  Model 
KC-lOA  (military)  airplanes,  on  which  the 
number  2  engine  is  a  General  Electric  Model 
CF6  series  turbofan  engine  having  one  or 
more  gundrilled  fan  blades  installed, 
including  but  not  limited  to  part  numbers 
9010Ma3  and  9137M39;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 


possible  dnnage  to  the  number  2  engine  due 
to  ingestion  of  ice  and  snow,  accomplish  tbe 
following: 

(a)  As  of  tbe  effiactive  date  of  this  AD,  prior 
to  starting  the  number  2  engine  on  any 
airplane  that  has  been  parked  during  icing 
conditions  (freezing  rain,  snow,  sleet]  for  any 
p)eriod  of  time  during  which  ice  or  snow  may 
have  accxunulated  on  the  airplane  in  the  area 
of  the  number  2  engine,  mspect  to  detect  ice 
and  snow  acciunulation  on  top  of  the 
foselage  and  hi  the  inlet  of  the  niunber  2 
engine.  If  ice  or  snow  accumulation  is  foimd, 
prior  to  further  Oight.  remove  the  ice  or  snow 
accumulation. 

Note  1:  Guidelines  for  inspection  and 
safeguarding  the  aircraft  are  contained  in 
these  dociunents: 
Douglas  Al)  Operators  Letter  (AOL)  10-546, 

dated  January  11, 1974 
Douglas  AOL  10-673,  dated  August  7, 1974 
E)C-10  Airplane  Maintenance  Manual. 

Chapter  12-31-01 

(b)  An  alternative  method  erf  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenaoice 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO.    . 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  )uly  12, 
1994. 

S.R.  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
!FR  Doc.  94-17327  Filed  7-15-94;  8:45  am) 
BllLMG  CODE  4tt»-13-U 


14  CFR  Part  39 

[Docket  No.  94-KM-14-AD] 

Airworthiness  Directives;  Boeing 
Model  707  and  720  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOTt 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  707  and  720  series 
airplanes,  that  currently  requires 
repetitive  visual  and  dye  penetrant 
inspections  to  detect  cracks  on  the 
upper  forward  skin  panels  of  the  wing 
center  section,  and  repair,  if  necessary 


That  AD  also  provided  an  optional 
terminating  modification  for  the 
repetitive  inspections.  This  action 
would  require  visual  and  eddy  current 
inspections  to  detect  cracks  on  the 
upper  forward  skin  panels  of  the  wing 
center  section,  and  rejjair,  if  necessary. 
This  proposal  is  prompted  by  reports 
that  the  currently  required  insp>ections 
are  not  effective  in  detecting  fatigue 
cracks  in  a  timely  manner.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  cracking  and 
subsequent  failure  of  the  upper  forward 
skin  panels  of  the  wing  center  section. 
DATES:  Comments  must  be  received  by 
October  5, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention;  Rules  Docket  No.  94-NM- 
14-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer,  Airfi^me 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2771;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATK)l|R- 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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That  AD  also  provided  an  optional 
terminating  modiBcation  for  the 
repetitive  inspections.  This  action 
would  require  visual  and  eddy  current 
inspections  to  detect  cracks  on  the 
upper  forward  skin  panels  of  the  wing 
center  section,  and  repair,  if  necessary. 
This  proposal  is  prompted  by  reports 
that  the  currently  required  inspections 
are  not  effective  in  detecting  fatigue 
cracks  in  a  timely  manner.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  cracking  and 
subsequent  failure  of  the  upper  forward 
skin  panels  of  the  wing  center  section. 
DATES:  Comments  must  be  received  by 
October  5, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-^4M- 
14-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056; 
telephone  (206)  227-2771;  fax  (206) 
227-1181. 

SUPPLEMENTARY  information:. 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-14-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-14-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  issued  AD  68-18-03, 
amendment  39-2056,  applicable  to 
certain  Boeing  Model  707  and  720  series 
airplanes,  to  require  repetitive 
inspections  to  detect  cracks  on  the 
upper  forward  skin  panels  of  the  wing 
center  section,  and  repair,  if  necessary. 
That  AD  also  provided  an  optional 
terminating  modification  for  the 
repetitive  inspections.  That  action  was 
prompted  by  several  reports  of  fatigue 
cracking  and  one  report  of  skin  blowout 
(failure  of  the  wing  skin  panel)  on 
Model  720  series  airplanes.  Model  707 
series  airplanes  were  included  in  the 
applicability  of  AD  68-18-03  because 
those  airplanes  are  similar  in  design  to 
Model  720  series  airplanes.  The 
requirements  of  that  AD  are  intended  to 
prevent  fatigue  cracking  and  subsequent 
failure  of  the  upper  forward  skin  panels 
of  the  wing  center  section. 

Since  the  issuance  of  AD  68-18-03, 
the  FAA  has  received  several  reports 
that  the  visual  and  dye  penetrant 
inspection  techniques  required  by  that 
.AD  have  not  been  effective  in  detecting 
cracks  in  a  timely  manner.  The  FAA.  in 
conjunction  with  the  airplane 
manufacturer  and  the  Boeing  Model  707 
Aging  Fleet  Structures  Working  Group 
(SWG),  conducted  a  structural  review  of 
those  airplanes  and  determined  that 
inspections  using  visual  and  eddy 
current  methods  are  necessary  in  order 
to  effectively  detect  cracks  in  a  timely 
manner  for  airplanes  on  which  the 
optional  terminating  modification 
specified  in  AD  68-18-03  has  not  been 
accomplished. 

Fatigue  cracking  in  the  upper  forward 
skin  panels  of  the  wing  center  section, 
if  not  detected  and  corrected  in  a  timely 
manner,  could  result  in  failure  of  the 
wing  skin  panels. 


The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  2590,  Revision 
11,  dated  December  12,  1991.  that 
describes  procedures  for  repetitive 
visual  and  eddy  oirrent  inspections  to 
detect  cracks  in  certain  areas  of  the 
upper  forward  skin  panels  of  the  wing 
center  section,  and  repair,  if  necessary. 
This  service  bulletin  is  part  of  Boeing 
Master  Inspection  Service  Bulletins 
3484  (for  Model  707-100  and  -200 
airplanes),  3485  (for  Model  720  and 
720B  airplanes),  and  3486  (for  Model 
707-300,  -300B,  -300C,  and  -400 
airplanes),  all  dated  December  12, 1991. 
Boeing  Service  Bulletin  2590  references 
these  master  inspection  service  bulletins 
as  additional  sources  of  service 
information  concerning 
accomplishment  of  the  repetitive 
inspections.  The  master  inspection 
service  bulletins  describe  an  expanded 
inspection  area  that  includes  a  4-inch 
wide  strip  centered  on  each  chordwise 
bulb  angle  stiffener  installed  in 
accordance  with  AD  68-18-03. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  68-18-03  to  require 
repetitive  visual  and  eddy  current 
inspections  to  detect  cracks  in  certain 
areas  of  the  upper  forward  skin  panels 
of  the  wing  center  section,  and  repair, 
if  necessary.  This  AD  also  would 
provide  an  optional  terminating  action 
for  the  repetitive  inspections.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with 
Boeing  Service  Bulletin  2590,  described 
previously. 

There  are  approximately  416  Model 
707  and  720  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  82  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  32  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $144,320.  or  $1,760  i>er 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by  this 
AD  action,  it  would  take  approximately 
1,250  work  hours  to  accomplish  it,  at  an 
average  labor  rate  of  $55  per  work  hour. 


36378 


Fjderal  Register  /  Vol.  59,  No.  136  /  Monday.  July  18.  1994  /  Proposed  Rules 


The  cost  of  required  parts  would  be 


approximately  $45 
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,000  per  airplane. 


Based  on  these  ngi^res,  the  total  cost 
impact  of  the  optiahal  terminating 
action  would  be  $1113,750  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  thi  >  distribution  of 
power  and  respons  bilities  among  the 
various  levels  of  gcvemment.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determ  ned  that  this 
proposal  would  no :  have  sufficient 
federalism  implica  ions  to  warrant  the 
preparation  of  a  Feleralism  Assessment. 

For  the  reasons  c  iscussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "signiHcan  regulatory  action" 
under  Executive  Oi  der  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  Februar]  26. 1979);  and  (3)  if 
promulgated,  will  i  lot  have  a  significant 
economic  impact.  \  lositive  or  negative, 
on  a  substantial  nu  nber  of  small  entities 
under  the  criteria  o  f  the  Regulatory 
Flexibility  Act.  A  c  spy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  bq  obtained  by 
contacting  the  Ruleis  Docket  at  the 
location  provided  i  nder  the  caption 
ADDRESSES. 


CFR  Pari  39 

.  Aircraft.  Aviation 


List  of  Subjects  in  l4 

Air  transportatiofi 
safety.  Safety. 

The  Proposed  Ame  ndment 

Accordingly,  pur  iuant  to  the 
authority  delegatedito  me  by  the 


Administrator,  the 


federal  Aviation 


Administration  pro  aoses  to  amend  part 
39  of  the  Federal  A  riation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 


1.  The  authority 
continues  to  read  as 

Authority:  49  U.S.i 
and  142.1:  49  U.S.C. 
11.89 


hation  for  part  39 
follows: 

App.  1354(a).  1421 
11)6(^1;  and  14  CFR 


§39.13    (Amended} 
2.  Section  39.13 
removing  amendm(  nt 
adding  a  new  airvi 
(AD),  to  read  as  follows 

Boeing:  Docket  94-NI 1 

AD  6»-ia-03.  Ar  lendment 

Applicability:  All  Model 
airplanes,  certificated 

Compliance:  Requi 
accomplished  previoits 

To  prevent  fotigue 
failurr  of  the  upper  ft^ward 


amended  by 
39-2056,  and  by 
drthiness  directive 


-14- AD.  Supersedes 
39-2056. 
707  and  720  series 
in  any  category. 

as  indicated,  unless 
ly. 
cocking  and  subsequent 
"  skin  panels  of 


led  i 


the  wing  center  section,  accomplish  the 
following: 

(a)  For  Model  707-100.  -200,  -300.  -300B. 
-300C,  and  -400  airplanes  on  which  no  bulb 
angle  stiffeners  have  been  installed  in 
accordance  with  Boeing  Service  Bulletin 
2590:  Perform  a  visual  inspection  and  an 
eddy  current  inspection  to  detect  cracks  in 
the  areas  of  the  upper  forward  skin  of  the 
wing  center  section  specified  in  paragraphs 
b.  and  f.(l)  of  Part  I  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  2590, 
Revision  8.  dated  June  2. 1972;  Revision  9. 
dated  March  14, 1975;  Revision  10,  dated 
January  3t,  1991;  or  Revision  11.  dated 
December  12, 1991.  Perform  the  inspections 
at  the  time  specified  in  paragraph  (a)(1)  or 
(a)(2)  of  this  AD.  as  applicable,  in  accordance 
with  the  procedures  specified  in  the  .ser\'ice 
bulletin.  Rep>eat  these  inspections  thereafter 
at  intervals  not  to  exceed  1,000  landings  or 
18  months,  whichever  occurs  first. 

(1)  For  Model  707-300,  -300B,  -300C.  and 
-400  airplanes;  Inspect  at  the  later  of  the 
times  specified  in  paragraphs  {a)(1)(i)  and 
(a)(l)(ii)ofthisAD. 

(i)  Prior  to  the  accumulation  of  6.000  total 
landings:  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD.  whichever 
occurs  fin>t. 

(2)  For  Model  707-100  and  -200  airplanes: 
Inspect  at  the  later  of  the  times  specified  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD 

(i)  Prior  to  the  accumulation  of  7,000  total 
landings;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD.  whichever 
occurs  first. 

(b)  For  Model  720  and  720B  airplanes  on 
which  no  bulb  angle  stiffeners  have  been 
installed  in  accordance  with  Boeing  Service 
Bulletin  2590:  Perform  a  visual  inspection 
and  an  eddy  current  inspection  to  detect 
cracks  in  the  area  of  the  upper  forward  skin 
of  the  wing  center  section  specified  in 
paragraph  b.  of  Part  I  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  2590, 
Revision  8.  dated  June  2, 1972;  Revision  9. 
dated  March  14. 1975;  Revision  10.  dated 
January  ^1. 1991;  or  Revision  11.  dated 
December  12. 1991.  Perform  the  inspections 
at  the  later  of  the  times  specified  in 
paragraphs  (bKl)  and  (b)(2)  of  this  AD,  in 
accordance  with  the  procedures  specified  in 
the  service  bulletin.  Repeat  these  inspections 
thereafter  at  intervals  not  to  exceed  1.000 
landings  or  18  months,  whichever  occurs 
first. 

(1)  Prior  to  the  accumulation  of  4,000  total 
landings;  or 

(2)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(c)  For  Model  720  and  720B,  and  707-100. 
-200.  -300,  -300B,  -300C,  and  -400 
airplanes  on  which  bulb  angle  stiffeners  have 
been  installed,  but  on  which  the  wing  skin 
has  not  been  replaced,  in  accordance  with 
Boeing  Service  Bulletin  2590:  Accomplish 
the  inspections  required  by  paragraph  (c)(l|. 
(c)(2).  or  (c)(3)  of  this  AD,  as  applicable,  in 
accordance  with  Boeing  Service  Bulletin 
2590.  Revision  11.  dated  December  12. 1991 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  1.000  landings  or  18 
months,  whichever  occ;urs  first 


Note  1:  Revision  11  of  Boeing  .Service 
Bulletin  2590  is  part  of  Boeing  Master 
Inspection  Service  Bulletins  3484  (for  Model 
707-100  and  -200  airplanes),  3485  (for 
Model  720  and  720B  airplanes),  and  3486  (for 
Mode!  707-300,  -300B,  -300C,  and  -400 
airplanes),  all  dated  December  12. 1991. 
Boeing  Service  Bulletin  2590  references  these 
master  inspection  service  bulletins  as 
additional  sources  of  service  information 
concerning  accomplishment  of  the 
inspections  required  by  paragraph  (c)  of  this 
AD. 

(1)  For  Model  720  and  720B  airplanes: 
Perform  a  visual  and  an  eddy  current 
inspection  to  detect  cracks  in  the  areas  of  the 
upper  forward  skin  of  the  wing  center  section 
specified  in  Boeing  Master  Inspection  Ser\ice 
Bulletin  3485.  dated  December  12, 1991.  at 
the  later  of  the  times  specified  in  paragraphs 
(c)(l){i)  and  {c)(l)(ii)  of  this  AD. 

(i)  Prior  to  the  accumulation  of  2,200 
landings  after  installation  of  the  bulb  angle 
stiffeners;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(2)  For  Model  707-300.  -300B.  -300C.,  and 
—400  airplanes:  Perform  a  visual  and  an  eddy 
current  inspection  to  detect  cracks  in  the 
areas  of  the  upper  forward  skin  of  the  wing 
center  section  specified  in  Boeing  Master 
inspection  Service  Bulletin  3486.  dated 
December  12. 1991.  at  the  later  of  the  times 
specified  in  paragraphs  (c)(2)(i)  and  (c){2)(ii>^ 
of  this  AD. 

(i)  Prior  to  the  accumulation  of  2.200 
landings  after  installation  of  the  bulb  angle 
stiffeners;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD.  whichever 
occurs  first. 

(3)  For  Model  707-100  and  -200  airplanes; 
Perform  a  visual  and  an  eddy  current 
inspection  to  detect  cracks  in  the  areas  of  the 
upper  forward  skin  of  the  wing  center  section 
specified  in  Boeing  Master  Inspection  Service 
Bulletin  3484.  dated  December  12, 1991,  at 
the  later  of  the  times  specified  in  paragraphs 
(c)(3)(i)  and  (c)(3)(ii)  of  this  AD. 

|i)  Prior  to  the  accumulation  of  2,200 
landings  after  installation  of  the  bulb  angle 
stiffeners;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD.  whichever 
occurs  first. 

(d)  If  any  crack  is  found  during  any  of  the 
inspections  required  by  paragraphs  (a),  (b). 
and.  (c)  of  this  AD.  prior  to  further  flight, 
repair  in  accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  2590,  Revision  7,  dated 
September  22. 1969;  Revision  8,  dated  June 
2, 1972:  Revision  9,  dated  March  14, 1975: 
Revision  10,  dated  January  31. 1991;  or 
Revision  11.  dated  December  12. 1991. 

(e)  .Accomplishment  of  the  "Reinforcing 
Stiffener  Installation  and  Skin  Panel 
Replacement"  in  accordance  with  Part  III  of 
the  Accomplishment  Instructions  of  Boeing 
Service  Bulletin  2590.  Revision  6.  dated  Julv 
8, 1968;  Revision  7,  dated  September  22, 
1969;  Revision  8,  dated  June  2.  1972; 
Revision  9.  dated  Marrii  14, 1975:  Revision 
10.  dated  January  31. 1991;  or  Revision  11, 
dati^d  Drcfmher  12. 1991;  constitutes 


terminating  action  for  the  repetitive 
inspections  required  by  paragraphs  (a),  (b), 
and  (c)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §  §  21.197  and  21.199  of  die 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  12, 
1994. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-17326  Filed  7-15-94;  8:45  am) 
BILLING  CODE  4*10-19-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 

21  CFR  Part  101 
[Docket  No.  94N-015$] 
RIN  090&-AB68 

Food  Labeling;  Nutrition  Lak>eling  of 
Raw  Fruit,  Vegetables,  and  Fish; 
Guidelines  for  Voluntary  Nutrition 
Labeling  of  Raw  Fruit,  Vegetables,  and 
Fish;  Identification  of  the  20  Most 
Frequently  Consumed  Raw  Fruit, 
Vegetables,  and  Fish 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  the  guidelines  for  voluntary 
nutrition  labeling  of  raw  fruit, 
vegetables,  and  fish;  revise  the 
definition  for  compliance  with  respect 
to  adherence  by  retailers  to  those 
guidelines;  and  revise  the  labeling 
regulations  and  labeling  values  for  the 
20  most  firequently  consumed  raw  fruit, 
vegetables,  and  fish.  This  action  is  in 
response  to  the  Nutrition  Labeling  and 
Education  Act  of  1990  (the  1990 
amendments). 

DATES:  Submit  written  comments  by 
September  16, 1994.  The  agency  is 
proposing  that  any  final  rule  that  may 
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terminating  action  for  the  repetitive 
inspections  required  by  paragraphs  (a),  (b), 
and  (c)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AC»),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  12, 
1994. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-17326  Filed  7-15-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 

21  CFR  Part  101 
[Docket  No.  94N-015$I 
RIN  090&-AB68 

Food  Labeling;  Nutrition  labeling  of 
Raw  Fruit,  Vegetables,  and  Fish; 
Guidelines  for  Voluntary  Nutrition 
Labeling  of  Raw  Fruit,  Vegetables,  and 
Fish;  Identification  of  the  20  Most 
Frequently  Consumed  Raw  Fruit, 
Vegetables,  and  Fish 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  the  guidelines  for  voluntary 
nutrition  labeling  of  raw  fruit, 
vegetables,  and  fish;  revise  the 
definition  for  compliance  with  respect 
to  adherence  by  retailers  to  those 
guidelines;  and  revise  the  labeling 
regulations  and  labeling  values  for  the 
20  most  fi^quently  consumed  raw  fruit, 
vegetables,  and  fish.  This  action  is  in 
response  to  the  Nutrition  Labeling  and 
Education  Act  of  1990  (the  1990 
amendments). 

DATES:  Submit  written  comments  by 
September  16, 1994.  The  agency  is 
proposing  that  any  final  rule  that  may 


issue  based  on  this  proposal  become 
effective  30  days  after  publication. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Jean 
A.T.  Pennington,  Center  for  Food  Safety 
and  Apphed  Nutrition  (HFS-165).  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington,  DC  20204,  202-205- 
5434. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  response  to  requirements  of  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments)  (Pub.  L. 
101-535),  FDA  published  final 
regulations  in  the  Federal  Register  of 
November  27, 1991  (56  FR  60880,  and 
corrected  at  57  FR  8174,  March  6, 1992) 
(hereinafter  referred  to  as  the  "voluntary 
nutrition  labeling  final  rule")  that:  (1) 
Identified  the  20  most  frequently 
consumed  raw  fi^t,  vegetables,  and  fish 
in  the  United  States;  (2)  established 
guidelines  for  the  voluntary  nutrition 
labeling  of  these  foods;  and  (3) 
determined  the  criteria  for  substantial 
compliance  by  food  retailers  with  the 
guidelines  for  the  voluntary  nutrition 
labeling  of  these  foods. 

Under  section  403(q)(4)(C)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  343(q)(4)(C)(i)).  FDA 
was  to  issue  a  report  by  May  8, 1993,  on 
actions  taken  by  food  retailers  to 
provide  consimiers  with  nutrition 
information  for  raw  fhiit,  vegetables, 
and  fish  under  the  guidelines 
established  by  the  agency  for  such 
information.  The  act  states  that  this 
report  is  to  include  a  determination  as 
to  whether  there  is  substantial 
compliance  with  the  guidelines.  FDA 
defined  "substantial  compliance"  in 
§  101.43(c)  (21  CFR  101.43(c))  to  mean 
that  at  least  60  percent  of  all  stores  that 
are  evaluated  are  in  compliance.  Under 
section  403(q)(4)(C)(ii)  of  the  act,  if  FDA 
were  to  find  that  compliance  is 
substantial,  then  nutrition  labeling  of 
raw  fruit,  vegetables,  and  fish  would 
remain  voluntary,  with  compHance  to 
be  assessed  at  2-year  intervals.  If  the 
agency  were  to  find  that  compliance  is 
not  substantial,  section  403(q)(4)(D)(i)  of 
the  act  requires  that  FDA  issue  proposed 
regulations  requiring  that  any  person 
who  offers  raw  fiiiit,  vegetables,  or  raw 
fish  to  consumers  provide,  in  a  manner 
prescribed  by  regulation,  the  nutrition 
information  required  by  section  403 
(q)(l)and(Q)(2)oftheact. 

In  the  Federal  Register  of  May  18, 
1993  (58  FR  28985),  FDA  announced  the 


availability  of  its  "Report  on  Voluntary 
Compliance  of  Food  Retailers  in 
Providing  Nutrition  Labeling 
Information  for  Raw  Fruit  and 
Vegetables  and  for  Raw  Fish"  (Ref.  1). 
This  report  was  based  on  the  results  of 
a  survey  conducted  in  November  and 
December  1992  by  the  Ehrhart-Babic 
Group  under  contract  to  FDA.  Based  on 
the  results  of  the  survey  (Ref.  2),  FDA 
foimd  that  compliance  of  retailers  with 
the  nutrition  labeling  guidelines  is 
substantial  both  for  fruit  and  vegetables 
(75.7  percent  compliance)  and  for  fish 
(73.2  percent  compliance).  Annual 
commodity  volume  (ACV)  compliance 
estimates  (reflecting  comphance  on  the 
basis  of  sales  volume)  were  similar  to 
comphance  based  on  the  nimiber  of 
stores  surveyed.  For  raw  fruit  and 
vegetables,  stores  in  compliance 
accounted  for  76.9  percent  of  annual 
sales  of  all  food  stores.  For  raw  fish,  the 
estimate  was  74.3  percent 

FDA  interprets  the  ACV  data  as 
showing  that  a  minimum  of  three- 
fourths  of  U.S.  consimiers  are  exposed 
to  nutrition  labeUng  information  for  raw 
fruit,  vegetables,  and  fish.  FDA  believes 
that  these  percentages  represent  a 
minimum  estimate  because  some 
consumers  shop  in  several  different 
retail  stores,  which  increases  their 
chance  of  exposure  to  nutrition  labeUng 
of  raw  fruit,  vegetables,  and  fish. 

Thus,  the  nutrition  labeling  of  raw 
fruit,  vegetables,  and  fish  will  remain 
voluntary  until  at  least  May  8, 1995.  The 
agency  notes,  however,  that  a  lawsuit 
challenging  FDA's  criterion  for 
substantial  compliance  was  filed  in 
1992  [Arent  v.  Shalala,  Qv.  No.  92- 
0148-JLG).  The  outcome  of  this  case 
could  affect  whether  nutrition  labeling 
of  raw  fioiit,  vegetables,  and  fish  remains 
voluntary. 

FDA  stated  in  §  101.45(i)  (21  CFR 
I01.45(i))  that  it  will  pubUsh  and 
provide  an  opportunity  for  conmient  on 
updates  of  the  nutrition  labeling  values 
for  the  20  most  frequently  consumed 
raw  fruit,  vegetables,  and  fish  (or  a 
notice  that  nutrition  labeling  values 
have  not  changed  from  the  previous 
publication)  at  least  every  2  years.  In 
addition,  in  the  preamble  to  the 
voluntary  nutrition  labeling  final  rule 
(56  FR  60830  at  60881),  FDA  advised 
that  in  order  to  make  the  guidelines  as 
consistent  as  possible  wi^  the 
regulations  governing  the  rest  of  the 
food  supply  (except  for  those  foods 
subject  to  regulation  by  the  United 
States  Department  of  Agriculture 
(USDA)),  the  guidelines  would  be 
subject  to  change  after  the  agency  issued 
its  report  in  1993  on  comphance  bv 
retailers. 
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FDA  publishe(  the  final  regulations 
implementing  the  1990  amendments  in 
the  Federal  Riegifter  of  Januar>'  6. 1993. 
including  regulations  on  mandatory 
nutrition  labeling  (58  FR  2079); 
reference  daily  iiitakes  (RDI's)  and  daily 
reference  values  (DRV's)  (hereinafter 
referred  to  as  "thfe  RDI/DRV  final  rule") 
(58  FR  2206):  an<  serving  sizes 
(hereinafter  refer  ed  to  as  "the  serving 
size  final  rule")  ( 58  FR  2229).  It  made 
technical  change;  i  in  these  final  rules  on 
August  18, 1993  58  FR  44020). 
r  FDA  is  now  pr  >posing  to  update  the 

nutrition  labeling  values  for  the  20  most 
frequently  consumed  raw  fruit, 
vegetables,  and  fi  sh  and  to  revise  the 
guidelines  for  the  voluntary  nutrition 
labeling  of  raw  frait.  vegetables,  and  fish 
to  reflect  the  Jam  arj'  1993  final  rules  as 
modified. 

IL  Substantial  Q  mpliance  by  Food 
Retailers  with  the  Guidelines  for  the 
Voluntary  Nutrition  Labeling  of  Raw 
-     Fruit,  Vegetables  and  Fish 

FDA  is  proposing  to  make  two  minor 
changes  and  one  substantive  change  to 
§  101.43.  As  expl  lined  in  detail  below, 
FDA  is  proposing  to  revise  §  101.45.  To 
reflect  these  revii  ions.  FDA  is  proposing 
to  amend  §  101.4  1(a)(1)  to  reference 
§  101.45(a)(1)  am  §  101.43(a)(2)  to 
reference  §  101.41  i(a)(2).  (a)(3).  and 
(a)(4). 

In  addition.  FD  A  is  proposing  to 
revise  §  101.43(a)  3)  to  provide  that 
retailers  must  use  the  data  provided  by 
FDA  in  proposed  Appendices  C  and  D 
to  part  101  (21  CI  R  part  101)  for  the  20 
most  frequently  consumed  raw  fruit, 
vegetables,  and  fi  >h  to  be  in  compliance 
with  the  guidelin  js  for  the  voluntary 
nutrition  labeling  program.  Current 
§  101.43(a)(3)  all(  ws  for  the  use  of: 
values  that  have  Been  provided  by  FDA. 
(2)  values  that  ha  .'e  been  accepted  by 
FDA.  or  (3)  value  i  that  are  consistent 
with  current  §10  .45  (d>and  (e)  and 
have  not  been  foi  nd  to  be  out  of 
compliance  after  i  review  under 
§  101.9(e).  (This  r  sference  is  to  the 
version  of  §  101.9(e)  in  effect  in  1991 
and  not  that  in  th  3  January-  6. 1993.  final 
rule  (see  58  FR  2(  79  at  2181).)  FDA 
provfded  this  flej  ibility  because,  given 
the  time  constraii  its  imposed  by  the 
1990  amendment  5.  the  agency  did  not 
have  an  opportur  ity  to  subject  the 
nutrition  labeling  values  that  it 
provided  for  retailer  use  (see  56  FR 
60880  at  60888  tl:  rough  60889.  and 
corrected  at  57  FI :  8174  (hereinafter 
referred  to  as  the  '1991  interim 
nutrition  labeling  values"))  to  public 
comment.  Therefore,  FDA  did  not 
require  that  these  values  be  used  to 
achieve  retailer  c  >mpliance.  With  more 
time,  however.  FI  )A  has  now  developed 


a  set  of  values  that  it  believes  are 
representative  and  is  soliciting  comment 
on  those  values,  which  are  set  out  in 
proposed  Appendices  C  and  D  to  part 
101.  Interested  p>ersons  should  comment 
on  the  proposed  nutrition  labeling 
values  themselves  and  provide  any 
relevant  information  that  would  affet:t 
those  values.  The  agency  intends  to 
require  that  these  specific  values  be 
used  by  those  retailers  who  decide  to 
provide'nutrition  labeling  for  raw  fruit, 
vegetables,  and  fish. 

FDA  tentatively  finds  that  requiring 
the  use  of  the  nutrition  labeling  values 
is  appropriate  because  these  values 
reflect  available  data  for  the  covered 
foods:  their  use  will  ensure  that 
consumers  receive  consistent 
information  from  retail  stores  across  the 
country:  and  will  facilitate  compliance 
determinations  by  FDA.  Use  of  different 
values  for  the  same  food  by  different 
stores  will  likely  cause  consumer 
confusion  and  will  only  serve  to 
undercut  the  credibility  of  the  nutrition 
labeling  that  is  provided. 

If  this  proposal  is  adopted,  retailers 
who  use  other  data  for  these  foods  will 
not  to  be  in  compliance  with  the 
guidelines. 

III.  Updating  the  Nutrition  Labeling 
Values  for  the  20  Most  Frequently 
Consumed  Raw  Fruits.  Vegetables,  and 
Fish 

FDA  is  proposing  to  revise  the 
nutrition  labeling  values  for  the  most 
frequently  consumed  raw  fruit, 
vegetables,  and  fish  (proposed 
Appendices  C  and  D  to  part  101)  to:  (1) 
Be  consistent  with  the  nutrition  labeling 
requirements  in  §  101.9  (b).  (c).  and  (d) 
that  affect  serving  sizes,  nutrient 
content,  and  label  format;  (2)  reflect 
newer  or  additional  data  for  these  foods 
that  have  been  submitted  or  made 
available  to  the  agency;  and  (3)  apply 
FDA  compliance  calculations,  where 
possible,  to  data  derived  from  USDA 
sources. 

/\.  Changes  Necefisary  for  Consisteney 
With  Nutrition  Labeling  Requirements 
in  §  101.9  Ibj.(c).  and  (dl 

FDA  has  designed  proposed 
Appendices  C  and  D  to  be  consistent 
with  the  final  regulations  on  nutrition 
labeling. 

Consistent  with  §  101.9(c)  (58  FR  2229 
at  2291),  which  lists  the  nutrients  that 
are  to  be  included  in  the  nutrition  label. 
FDA  is  proposing  to  add  values  for 
calories  (cal)  fi-om  fat.  saturated  fat. 
cholesterol,  dietary  fiber,  and  sugar  to 
the  list  of  nutrients  in  the  appendices. 
The  1991  interim  nutrition  labeling 
values  included  dietary  fiber  for  fruits 
and  vegetables,  and  saturated  fat  and 


cholesterol  for  fish.  However,  these 
specific  values  were  not  required  for 
retailer  compliance  with  the  guidelines. 
FDA  is  proposing  to  require  that  these 
items  be  included  in  the  nutrition  label 
for  raw  fruit,  vegetables,  and  fish  to 
ensure  that  consistent  nutrition 
information  is  provided  across  the  food 
supply. 

Consistent  with  §  101.9(c)(2)  and 
(c){2)(i)  (58  FR  44063  at  44076.  August 
18.  1993).  FDA  is  proposing  to  provide 
the  values  for  total  fat  and  saturated  fat 
in  0.5-gram  (g)  increments  for  quantities 
of  less  than  5  g  and  in  whole  gram 
increments  for  quantities  above  5  g.  The 
values  for  fat  and  saturated  fat  in  the 
1991  interim  nutrition  labeling  values 
were  rounded  to  whole  numbers,  but 
FDA  has  concluded  that  for  foods  other 
than  raw  fruit,  vegetables,  and  fish,  the 
available  methodology  is  sensitive 
enough  to  present  fat  and  saturated  fat 
levels  in  half  g  increments  up  to  5  grams 
(58  FR  44063  at  44064).  FDA  tentatively 
finds,  based  on  the  need  for  consistency 
of  nutrition  labeling  among  food 
producis  (see  58  FR  44063  at  44065). 
that  it  is  appropriate  to  declare  fat  and 
saturated  fat  in  similar  increments  for 
raw  fruit,  vegetables,  and  fish. 

Consistent  with  §  101.9(c)(5). 
information  on  potassium  is  provided  in 
the  proposed  labeling  values  as  a 
voluntary  component.  If  FDA  adopts 
proposed  §  101.43(a)(3)  and  Appendices 
C  and  D  to  part  101,  retailers  could 
comply  with  the  guidelines  even  if  they 
do  not  provide  the  information  for 
potassium.  Nevertheless.  FDA  is 
proposing  to  include  the  information  on 
potassium  because  many  raw  •fruits, 
vegetables,  and  fish  are  good  sources  of 
this  nutrient.  Some  retailers  and 
marketing  associations  have  expressed 
an  interest  in  providing  information  on 
potassium  levels.  FDA  tentatively  finds 
that  the  potassium  information  will  be 
useful  to  consumers  who  are  attempting 
to  increase  or  restrict  their  intake  of  this 
substance.  Inclusion  of  information  on 
potassium  in  proposed  Appendices  C 
and  D  makes  it  likely  that  this 
information  will  be  provided  to 
consumers. 

Consistent  with  §  101.9(b)(7)  (58  FR 
2229  at  2292).  FDA  is  proposing  to 
declare  the  serving  sizes  in  the 
appendices  in  ounce  (oz)  equivalents, 
using  slashes  between  metric  and  oz 
wei^ts.  and  rounding  to  the  nearest 
0.1-oz  increment.  Consistent  with 
§-101.9(b)(5)(iv).  28  g  is  equivalent  to  1 
oz  in  the  proposed  appendices. 

FDA  is  proposing  to  change  the 
serving  sizes  for  a  number  of  items  from 
those  listed  in  the  1991  interim 
nutrition  labeling  final  rule.  FDA  is 
proposing"  to  change  the  serving  size  for 


peach  from  "2  medium  (174  g)(6  oz)"  to 
"1  medium  (98  g/3.5  oz)."  The  value  of 
174  g  for  2  peaches  was  derived  from 
Agriculture  Handbook  No.  8-9  (Ref.  3). 
However,  more  recent  information  (Ref. 
4)  shows  that  a  medium  peach  weighs 
about  98  g. 

FDA  is  proposing  to  change  the 
serving  size  for  avocado  from  "Vs 
medium  (55  g)(2  oz)"  to  "Vs  medium  (30 
g/1.1  oz)"  to  be  consistent  with  the 
serving  size  final  rule  (§  101.12(b))  for 
this  food.  The  serving  size  for  avocado 
was  55  g  in  the  serving  size  proposal 
(November  27, 1991.  56  FR  60394  at 
60419),  but  based  on  comments  received 
in  response  to  this  proposal,  FDA 
changed  the  serving  size  to  30  g  in  the 
final  regulation  (see  58  FR  2229  at 
2296). 

FDA  is  proposing  to  change  the 
serving  size  for  tangerine  from  "2 
medium.  2W  diameter  (168  g){6  oz)"  to 
"1  medium  (109  g/3.9  oz)"  to  reflect 
newer  information  available  about  this 
fruit  from  the  Produce  Marketing 
A.ssociation  (PMA)  (Ref.  5). 

Consistent  with  §  101.9  (d)(7)  and 
(d)(8)  (58  FR  44063  at  44077),  FDA  is 
proposing  to  provide  information  on  the 
percent  daily  values  (DV's)  for 
potassium  and  all  mandatory  nutrients 
except  sugars  and  protein.  The  agency 
calculated  the  percent  DV's  in  the 
proposed  appendices  by  dividing  the 
rounded  quantitative  values  by  the 
DRV's  for  macronutrients  and 
electrolytes  and  by  the  RDI's  for 
vitamins  and  minerals.  As  provided  in 
§  101.9  (c)(8)(iv)  and  (c)(9)  of  the  RDI/ 
DRV  final  rule  (58  FR  2206  at  2227). 
these  DRV's  are 65  g  total  fat.  20  g 
saturated  fat,  300  milligram  (mg) 
cholesterol,  2,400  mg  sodium,  3,500  mg 
potassium,  300  g  total  carbohydrate,  and 
25  g  dietary  fiber,  and  the  RDI's  are 
5,000  International  Units  (lU)  vitamin 
A.  60  mg  vitamin  C,  1,000  mg  calcium, 
and  18  mg  iron. 

Consistent  with  §  101.9(c)(8)(iii)  (58 
FR  2079  at  2178),  FDA  has  replaced  the 
asteriskslhat  it  used  to  represent  less 
than  2  percent  of  the  U.S.  recommended 
daily  aliowance  (RDA)  for  vitamin  A, 
vitamin  C,  calcium,  and  iron,  with  zeros 
for  the  percent  DV's  of  these  nutrients. 
Section  101.9(cJ(a)(iii)  allows  the  use  of 
zeros  or  asterisks  for  values  that  are  less 
than  2  percent  of  the  DV  for  vitamins 
and  minerals.  However,  FDA  tentatively 
finds  that  the  use  of  asterisks  for 
vitamins  and  ininerals  on  the  charts  that 
are  likely  to  be  used  for  raw  fruit, 
vegetables,  and  fish  will  be  inconsistent 
with  the  zeros  used  for  other  nutrients, 
and  that  charts  presenting  a  mixture  of 
zeros  and  asterisks  will  be  confusing  for 
consumers.  Therefore,  where 
appropriate.  FDA  has  used  zeros  for 
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peach  from  "2  medium  (174  g)(6  oz)"*  to 
"1  medium  (98  g/3.5  oz)."  The  value  of 
1 74  g  for  2  peaches  was  derived  from 
Agriculture  Handbook  No.  8-9  (Ref.  3). 
However,  more  recent  information  (Ref. 
4)  shows  that  a  medium  peach  weighs 
about  98  g. 

FDA  is  proposing  to  change  the 
serving  size  for  avocado  from  "  V3 
medium  (55  g)(2  oz)"  to  "Vs  medium  (30 
g/1.1  oz)"  to  be  consistent  with  the 
serving  size  final  rule  (§  101.12(b))  for 
this  food.  The  serving  size  for  avocado 
was  55  g  in  the  serving  size  proposal 
(November  27, 1991,  56  FR  60394  at 
60419),  but  based  on  comments  received 
in  response  to  this  proposal,  FDA 
changed  the  serving  size  to  30  g  in  the 
final  regulation  (see  58  FR  2229  at 
2296). 

FDA  is  proposing  to  change  the 
serving  size  for  tangerine  from  "2 
medium,  2W  diameter  (168  g){6  oz)'  fo 
"1  medium  (109  g/3.9  oz)"  to  reflect 
newer  information  available  about  this 
fruit  from  the  Produce  Marketing 
Association  (PMA)  (Ref.  5). 

Consistent  with  §  101.9  (d)(7)  and 
(d)(8)  (58  FR  44063  at  44077).  FDA  is 
proposing  to  provide  information  on  the 
percent  daily  values  (DV's)  for 
potassium  and  all  mandatory  nutrients 
except  sugars  and  protein.  The  agency 
calculated  the  percent  DV's  in  the 
proposed  appendices  by  dividing  the 
rounded  quantitative  values  by  the 
DRVs  for  macronutrients  and 
electrolytes  and  by  the  RDl's  for 
vitamins  and  minerals.  As  provided  in 
§  101.9  (c)(8)(iv)  and  (c)(9)  of  the  RDI/ 
DRV  final  rule  (58  FR  2206  at  2227). 
these  DRVs  are 65  g  total  fat,  20  g 
saturated  fat,  300  milligram  (mg) 
cholesterol,  2,400  mg  sodium,  3,500  mg 
potassium,  300  g  total  carbohydrate,  and 
25  g  dietary  fiber,  and  the  RDI's  are 
5,000  International  Units  (lU)  vitamin 
A,  60  mg  vitamin  C,  1,000  mg  calcium, 
and  18  mg  iron. 

Consistent  with  §  101.9{c)(8)(iii)  (58 
FR  2079  at  2178),  FDA  has  replaced  the 
asteriskslhat  it  used  to  represent  less 
than  2  percent  of  the  U.S.  recommended 
daily  allowance  (RDA)  for  vitamin  A, 
vitamin  C,  calcium,  and  iron,  with  zeros 
for  the  percent  DV's  of  these  nutrients. 
Section  101.9(c)(a)(iii)  allows  the  use  of 
zeros  or  asterisks  for  values  that  are  less 
than  2  percent  of  the  DV  for  vitamins 
and  minerals.  However.  FDA  tentatively 
finds  that  the  use  of  asterisks  for 
vitamins  and  ininerals  on  the  charts  that 
are  likely  to  be  used  for  raw  fruit, 
vegetables,  and  fish  will  be  inconsistent 
with  the  zeros  used  for  other  nutrients, 
and  that  charts  presenting  a  mixture  of 
zeros  and  asterisks  will  be  confusing  for 
consumers.  Therefore,  where 
appropriate.  FDA  has  used  zeros  for 


vitamins  and  minerals  as  well  as  for 
other  nutrients  in  the  proposed 
appendices. 

B.  Data  Submitted  or  Mode  Available  to 
the  Agency 

In  proposed  Appendix  C  to  part  101, 
FDA  has  used  information  on  the 
composition  of  bananas  submitted  to 
FDA  by  Nutrition  Network  on  behalf  of 
the  International  Banana  Association 
(Ref.  6).  The  nutrition  labeling  values 
that  FDA  provided  for  bananas  in  the 
1991  interim  values  were  based  on  data 
provided  by  PMA  (Ref.  7).  The 
information  provided  by  Nutrition 
Network  included  the  data  provided  by 
PMA  plus  data  on  additional  samples  of 
bananas.  Therefore,  FDA  tentatively 
concludes  that  the  revised  values  for 
bananas  in  Appendix  C  to  part  101  are 
superior  fo  the  1991  interim  nutrition 
labeling  values  because  the  revised 
values  are  based  on  a  larger  number  of 
analvlical  values. 

In  proposed  Appendix  C  to  part  101, 
FDA  has  used  information  on  the 
serving  size  and  composition  of 
tangerines  that  was  provided  by  PMA 
(Ref.  5)  after  the  final  rule  on  the 
nutrition  labeling  of  raw  fruit  and 
vegetables  was  published.  The  new 
information  has  permitted  FDA  to  arrive 
at  values  for  tangerines  that  are  based  on. 
FDA  calculations  using  procedures 
derived  from  the  FDA  Nutrition 
Labeling  Manual  (Ref.  8).  The  nutrition 
labeling  values  that  FDA  provided  for 
tangerines  in  the  1991  interim  values 
were  based  on  mean  nutrient  values 
from  the  Agriculture  Handbook  No.  8- 
9  (Ref.  3).  Therefore,  FDA  tentatively 
concludes  that  the  revised  values  for 
tangerines  in  Appendix  C  to  part  101  are 
superior  to  the  1991  interim  nutrition 
labehng  values,  which  are  based  on 
mean  values,  because  the  revised  values 
are  more  reliable. 

The  labeling  values  previously 
provided  by  FDA  for  grapes  reflected 
"American  type"  (adherent  skin)  grapes. 
USDA  informed  FDA,  after  the 
publication  of  the  final  rule  on  nutrition 
labeling  of  raw  fruit,  vegetables,  and 
fish,  that  the  grapes  described  as 
"American  tj-pe"  include  varieties,  such 
as  concord,  that  are  not  generally 
consumed  without  processing,  and  that 
the  grapes  described  as  "European  type" 
are  the  most  common  type  of  raw  grapes 
consumed  in  the  United  States  (Ref.  9). 
USDA  stated  that  it  would  be  more 
appropriate  for  FDA  to  use  data  for 
"European  tj'pe"  grapes  as  the  type 
most  frequently  consumed  in  the  United 
States. 

Therefore,  the  nutrition  labeling 
values  for  grapes  proposed  in  Appendix 
C  to  part  101  are  based  on  data  from  the 


USDA  National  Nutrient  Databank  (Ref. 
10)  and  reflect  European  type  (slipskin) 
grapes.  FDA  used  the  USDA  National 
Nutrient  Databank  (Ref.  10)  as  the 
source  of  data  because  it  provides 
information  on  sample  size,  means,  and 
standard  deviations.  This  information  is 
necessary  to  obtain  values  appropriate 
for  nutrition  labeling. 

C.  Application  of  Compliance 
Calculations  to  Data  From  USDA 

In  the  preamble  to  the  voluntary 
nutrition  labeling  final  rule  (56  FR 
60880  at  60884),  FDA  stated  that  if  it 
did  not  receive  new  data  for  specific 
foods,  it  would  subject  the  1991  interim 
nutrition  labeling  values  derived  from 
USDA  data  to  FDA  compliance 
calculations  and  publish  the  revised 
labeling  values  in  the  Federal  Register 
Compliance  calculations,  which  are 
fully  discussed  in  the  "FDA  Nutrition 
Labehng  Manual:  A  Guide  for 
Developing  and  Using  Databases"  (Ref 
8),  consider  the  variation  of  nutrients  in 
foods.  The  nutrient  content  of  foods 
varies  according  to  inherent, 
environmental,  and  processing  factors. 
Some  nutrients  are  more  variable  than 
others. 

FDA  believes  that,  when  possible,  the 
nutrition  labeling  values  provided  for 
raw  fruit,  vegetables,  and  fish  should  be 
based  on  FDA  compliance  calculations, 
rather  than  on  mean  nutrient  values. 
When  mean  nutrient  values  are  used  on 
a  nutrition  label,  they  provide  only  a  50 
fiercent  confidence  level  that  the 
declared  values  accurately  reflect  the 
nutrient  levels  in  the  food.  Compliance 
calculations,  on  the  other  hand,  involve 
the  use  of  algorithms  (formulas)  that  use 
mean  values  for  nutrients  in  the  food 
and  estimates  of  variance  (i.e.,  standard 
deviations)  to  produce  labeling  values. 
These  values  are  less  likely  than  mean 
nutrient  values  to  overestimate  nutrients 
like  vitamins  and  minerals  or  to 
underestimate  nutrients  like  sodium, 
fat,  saturated  fat,  and  calories.  When 
compliance  calculations  are  used,  ihey 
provide  95  percent  confidence  that  the 
levels  of  protein,  vitamins,  and  minerals 
will  be  at  least  80  percent  of  label 
declarations,  and  that  the  levels  of 
calories,  fat,  saturated  fat,  cholesterol, 
and  sodium  will  not  be  more  than  120 
percent  of  label  declarations. 

Compliance  calculations  require 
information  on  the  number  of  samples, 
mean  nutrient  content,  and  estimates  of 
variance  (i.e.,  standard  deviations).  The 
1991  interim  nutrition  labeling  values 
derived  from  Agriculture  Handbooks 
(Refs.  3, 11 ,  and  12),  Seafood  Nutri- 
Facts  (Ref.  13),  and  other  sources  (Refs. 
14  through  16)  had  not  been  subjected 
to  compliance  calculations  because 
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information  on  numoer  of  samples  and 
variance  was  not  cortistently  available 
from  these  sources. 

When  using  USDAJ  data  for  nutrition 
labeling  values  for  this  proposed 
revision.  FDA  obtainfed  the  data,  where 
possible,  directly  from  the  USDA 
National  Nutrient  Databank  (Ref.  10) 
.  (which  is  the  source  0f  the  aggregated 
data  provided  in  Refi  3,  and  11  through 
13).  The  agency  uset^the  USDA 
National  Nutrient  Da 
because  it  provides  i^ 
points  from  analysesii 
various  sources  (i.e., 
academic,  industry, , 
laboratories).  The  otl 
USDA  data  (Refs.  3. 
provide  aggregated  niean  values.  The 
agency  used  the  indi  ridual  points  from 
the  USDA  National  ^  utrient  Databank 
to  determine  the  nun  iber  of  samples, 
mean  nutrient  values,  and  estimates  of 
variance  that  are  necessary  to  complete 
the  compliance  calci^lations.  Statutory 
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sovemment. 
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deadlines  for  publis 
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did  not  allow  the  agency  sufficient  time 

to  obtain,  evaluate,  a 
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The  tentative  sel 
National  Nutrient  Di 
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of  applying  complia 


id  perform 
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ion  of  the  USDA 
abank  (Ref.  10)  as 
f  data  for  purposes 
calculations 
results  in  some  changes  in  the  listing  of 
the  names  and  descrtotors  (i.e.,  presence 
of  skin  and  cooking  method)  for  fish- 
The  listing  of  fish  names  in  the  1991 
interim  nutrition  labeling  values  was 
accompanied  by  specific  cooking 
methods  and.  where  appropriate,  the 
term  "skinless."  Thei«  descriptive  terms 
were  derived  from  S«  afood  Nutri-Facts 
(Ref.  13).  The  data  sources  used  for  the 
proposed  fish  nutritiim  labeling  values 
(Refs.  10  and  12)  do  i^ot  include  a 
detailed  description  6f  how  the  fish 
were  cooked  (although  they  do  indicate 
if  dry  or  moist  heat  v^as  applied),  or 
whether  the  skin  wa^  present  or 
removed.  Therefore,  FDA  is  not 
including  detailed  descriptive  terms  in 
the  listing  of  fish  nar|es  with  the 
proposed  nutrition  labeling  values  in 
Appendix  D  to  part  ipi.  The  nutrient 
values  in  Appendix  I^  to  part  101  refleci 
cooking  methods  that  do  not  add  fat, 
breading,  or  seasoninjg.  The  footnote  for 
this  appendix  states  ^is  fact. 

D.  Nutrient  Data 

The  derivation  of  e  Jch  nutrition 
labeling  value  in  proposed  Appendices 
C  and  D  to  part  101  i$  documented  in 
Refierence  17.  Referei)ce  17  also  lists  the 
1991  interim  nutritioi  lal)eling  values. 


so  that  the  proposed  values  can  be 
compared  with  the  previous  values. 

1.  Fruits  and  Vegetables 

The  information  that  FDA  used  in 
arriving  at  the  1991  interim  nutrition 
labeling  values  for  fruits  and  vegetables 
included  data  from  PMA  (Ref.  18) 
(subjected  to  compliance  calculations), 
mean  values  from  Agriculture 
Handbooks  No.  8-9  (Ref.  3)  and  No.  8- 
11  (Ref.  11),  and  data  from  other  sources 
(Refs.  15  and  16).  The  data  that  FDA 
used  in  arriving  at  the  proposed 
nutrition  labeling  values  for  fruits  and 
vegetables  include  (in  descending  order 
of  priority): 

a.  Market  basket  sampling  and 
analyses  completed  by  PMA  (Refs.  5.  18. 
and  19)  and  Nutrition  Network  (on 
behalf  of  the  International  Banana 
Association)  (Ref.  6).  PMA  submitted 
sampling  plans,  analytical  data,  and 
suggested  nutrition  labeling  values  for 
various  fruits  and  vegetables  to  FDA  for 
review  between  1982  and  1991.  PMA 
subjected  the  data  to  FDA  compliance 
calculations  and  subsequently  revised 
the  nutrition  labeling  values  that  it  had 
developed  (Ref.  19)  to  be  in  accordance 
with  the  mandatory  nutrition  labeling 
final  rules  (58  FR  2079)  %vith  regard  to 
label  content,  serving  size,  DV's,  and 
rounding.  One  of  the  changes  that  PMA 
made  in  revising  its  values  was  to 
include  both  available  carbohydrate  and 
dietary  fiber  in  the  values  for  total 
carbohydrate.  The  values  for  raw  fruit 
and  vegetables  that  FDA  obtained  from 
PMA  and  used  in  arriving  at  the  1991 
interim  nutrition  labeling  values 
included  only  available  carbohydrate. 

Nutrition  Network  (Ref.  6)  submitted 
information  on  the  sampling,  analysis, 
and  suggested  nutrition  labeling  values 
of  bananas  on  behalf  of  the  International 
Banana  Association.  FDA  reviewed  the 
data  provided  by  Nutrition  Network  and 
developed  nutrition  labeling  values  for 
bananas  based  on  FDA  compliance 
calculations  (Ref.  8).  In  some  cases,  the 
nutrition  labeling  values  developed  by 
FDA  for  bananas  (shown  in  Appendix  C 
to  part  101)  were  different  than  those 
suggested  by  Nutrition  Network. 

b.  Data  from  the  USDA  National 
Nutrient  Databank  (Ref.  10)  subjected  to 
FDA  compliance  calculations  with 
appropriate  rounding.  FDA  obtained 
nutrient  data  tapes  and  disks  from 
USDA  and  used  the  data  to  arrive  at 
mean  nutrient  values  and  standard 
deviations  and  to  develop  nutrition 
labeling  values,  using  FDA  compliance 
calculations. 

c.  Mean  values  from  Agriculture 
Handbook  No.  8-9  for  fruits  (Ref.  3)  and 
from  No.  8-11  for  vegetables  (Ref.  11). 


2.  Fish 

The  information  that  FDA  used  in 
arriving  at  the  1991  interim  nutrition 
labeling  values  for  raw  fish  included 
Seafood  Nutri-Facts  (Ref.  13). 
Agriculture  Handbook  No.  8-15  (Ref. 
12),  and  a  technical  memorandum  from 
the  National  Oceanic  and  Atmospheric 
Administration  and  the  National  Marine 
Fisheries  Service  (Ref.  14).  The  data  that 
FDA  used  in  arriving  at  the  proposed 
nutrition  labeling  values  for  fish  (in 
descending  order  of  priority)  are: 

a.  Data  for  cooked  fish  (3  oz  basis) 
from  the  USDA  National  Nutrient 
Databank  (Ref.  10).  subjected  to  FDA 
compliance  calculations  with 
appropriate  rounding.  FDA  obtained 
data  tapes  and  disks  from  USDA, 
estimated  mean  nutrient  values  and 
standard  deviations,  and  developed 
nutrition  labeling  values  using  FDA 
compliance  calculations. 

b.  Data  for  raw  fish  (4  oz  basis  for 
finfish  and  Crustacea  and  5  oz  basis  for 
mollusks)  from  the  USDA  National 
Nutrient  Databank  (Ref.  10),  subjected  to 
FDA  compliance  calculations  with 
appropriate  rounding.  FDA  obtained 
data  tapes  and  disks  from  USDA, 
estimated  mean  nutrient  values  and 
standard  deviations,  and  developed 
nutrition  labeling  values  using  FDA 
compliance  calculations. 

c.  Mean  values  for  cooked  fish  from 
Agriculture  Handbook  No.  8-15  for  fish 
(Ref.  12).  A  special  situation  is 
presented  by  orange  roughy.  Orange 
roughy  is  one  of  the  few  edible  plants 
and  animals  that  contains  wax  esters. 
Because  the  wax  esters  are  extracted 
with  lipids  during  analysis,  under 

S  101.9(c)(2),  which  requires  that  the 
nutrition  label  list  the  total  fat  in  a 
serving  of  food,  the  fat  value  for  orange 
roughy  should  reflect  the  presence  of 
these  wax  esters  (even  though  they  do 
not  provide  a  metabolizable  source  of 
energy  for  humans).  The  value  for  fat  in 
cooked  orange  roughy  in  Agriculture 
Handbook  8-15  (1990  Supplement), 
upon  which  FDA  relied  in  developing 
proposed  Appendix  D,  does  not, 
however,  include  the  wax  esters.  FDA  is 
not  aware  of  any  other  source  for  a  value 
for  this  nutrient  in  this  food  that 
includes  the  wax  esters.  Therefore.  FDA 
requests  that  information  that  provides 
-a  biasis  for  establishing  a  value  for  total 
fat  in  cooked  orange  roughy  that  reflects 
the  presence  of  the  wax  esters  be 
submitted  in  comments  on  this 
proposal.  If  the  agency  receives 
acceptable  information,  FDA  intends  to 
include  that  value  in  any  version  of 
Appendix  D  that  it  adopts. 

d.  Mean  values  for  raw  fish  (4  oz  basis 
for  finfish  and  Crustacea  and  5  oz  basis 


for  mollusks)  from  Agriculture 
Handbook  No.  8-15  for  fish  (Ref.  12). 

3.  Corrections  for  Cooking 

As  stated  above,  FDA  used  analytical 
data  for  cooked  (rather  than  raw)  fish 
when  they  were  available.  If  data  for 
cooked  fish  were  not  available,  it  used 
data  for  raw  fish.  When  it  was  necessary 
to  use  data  for  raw  fish,  the  agency  used 
a  weight  retention  factor  of  75  percent 
to  convert  the  weight  of  raw  finfish  to 
a  cooked  weight  and  a  factor  of  60 
percent  to  convert  the  raw  weight  of 
mollusks  to  a  cooked  weight  (Refs.  12 
and  20).  Based  on  information  provided 
by  USDA,  FDA  assumed  that  the  weight 
loss  during  cooking  resulted  from 
moisture  only,  and  that  there  was  no 
loss  of  fat  or  minerals  with  cooking  (Ref. 
20).  Therefore,.  4  oz  of  raw  finfish  were 
used  to  obtained  data  for  3  oz  cooked 
finfi.sh,  and  5  oz  of  raw  moUusk  (clam, 
oyster,  scallop)  were  used  to  obtain  data 
for  3  oz  cooked  mollusk, 

FDA  applied  a  retention  factor  of  90 
percent  to  the  vitamin  A  value  of  raw 
chum/pink  salmon  to  achieve  the  value 
for  the  cooked  chum/pink  salmon  (Ref. 
12J.  The  application  of  this  retention 
factor  did  not  change  the  value  of  2 
percent  DV  for  this  vitamin.  All  the 
other  vitamin  A  values  for  the  fish  were 
either  negligible  or  were  available  on  a 
cooked  basis.  ,  . 

4.  Calories  from  Fat 

FDA  calculated  calories  from  fat  using 
8.37  cal  per  g  of  fat  for  fruits  and 
vegetables  and  9.02  cal  per  g  of  fat  for 
fi.sh.  These  caloric  equivalents  are 
provided  in  Agriculture  Handbook  No. 
8-9  for  fruits  (Ref.  3),  No.  8-11  for 
vegetables  (Ref.  11).  and  No.  8-15  for 
fish  (Ref.  12). 

5.  Saturated  Fat   "         . 

Saturated  fat  is  defined  in 
§  101.9(c)(2)(i)  (58  FR  2079  at  2176)  as 
the  sum  of  fatty  acids  without  double 
bonds.  Because  complete  fatty  acid 
profiles  are  not  available  for  most  foods 
in  the  National  Nutrient  Databank  (Ref. 
10),  FDA  was  not  able  to  obtain  the 
saturated  fat  value  for  these  foods  by 
summing  the  individual  saturated  fatty 
acids  or  to  apply  the  compliance 
calculations  to  this  component.  FDA 
used  mean  saturated  fat  values  obtained 
from  Agriculture  Handbooks  8-9  (Ref. 
3),  No.  8-11  (Ref.  11),  and  No.  8-15 
(Ref.  12)  in  proposed  Appendices  C  and 
D  to  part  101.        .  I 

6.  Sugars 

The  sugars  values  included  in 
proposed  Appendix  C  to  part  101  reflect 
total  sugars  and  are  derived  primarily 
from  the  USDA  Home  Economics 
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for  mollusks)  from  Agriculture 
Handbook  No.  8-15  for  fish  (Ref.  12). 

3.  Corrections  for  Cooking 

-  As  stated  above,  FDA  used  analytical 
data  for  cooked  (rather  than  raw)  fish 
when  they  were  available.  If  data  for 
cooked  fish  were  not  available,  it  used 
data  for  raw  fish.  When  it  was  necessary 
to  use  data  for  raw  fish,  the  agency  used 
a  weight  retention  factor  of  75  percent 
to  convert  the  weight  of  raw  finfish  to 
a  cooked  weight  and  a  factor  of  60 
percent  to  convert  the  raw  weight  of 
mollusks  to  a  cooked  weight  (Refs.  12 
and  20).  Based  on  information  provided 
by  USDA,  FDA  assumed  that  the  weight 
loss  during  cooking  resulted  from 
moisture  only,  and  that  there  was  no 
loss  of  fat  or  minerals  with  cooking  (Ref. 
20).  Therefore,.  4  oz  of  raw  finfish  were 
used  to  obtained  data  for  3  oz  cooked 
finfish,  and  5  oz  of  raw  moUusk  (clam, 
oyster,  scallop)  were  used  to  obtain  data 
for  3  oz  cooked  mollusk, 

FDA  applied  a  retention  factor  of  90 
percent  to  the  vitamin  A  value  of  raw 
chum/pink  salmon  to  achieve  the  value 
for  the  cooked  chum/pink  salmon  (Ref. 
12J.  The  application  of  this  retention 
factor  did  not  change  the  value  of  2 
percent  DV  for  this  vitamin.  All  the 
other  vitamin  A  values  for  the  fish  were 
either  negligible  or  were  available  on  a 
cooked  basis. 

4.  Calories  from  Fat 

FDA  calculated  calories  from  fat  using 
8.37  cal  per  g  of  fat  for  fruits  and 
vegetables  and  9.02  cal  per  g  of  fat  for 
fish.  These  caloric  equivalents  are 
provided  in  A^culture  Handbook  No. 
8-9  for  fruits  (Ref.  3),  No.  8-11  for 
vegetables  (Ref.  11),  and  No.  8-15  for 
fish  (Ref.  12). 

5.  Saturated  Fat  " 

Saturated  fat  is  defined  in 
§  101.9(c)(2)(i)  (58  FR  2079  at  2176)  as 
the  sum  of  fatty  acids  without  double 
bonds.  Because  complete  fatty  acid 
profiles  are  not  available  for  most  foods 
in  the  National  Nutrient  Databank  (Ref. 
10),  FDA  was  not  able  to  obtain  the 
saturated  fat  value  for  these  foods  by 
summing  the  individual  saturated  fatty 
acids  or  to  apply  the  compliance 
calculations  to  this  component.  FDA 
used  mean  saturated  fat  values  obtained 
from  Agriculture  Handbooks  8-9  (Ref. 
3).  No.  8-11  (Ref.  11),  and  No.  8-15 
(Ref.  12)  in  proposed  Appendices  C  and 
D  to  part  101.        . 

6.  Sugars  - 

The  sugars  values  included  in 
proposed  Appendix  C  to  part  101  reflect 
total  sugars  and  are  derived  primarily 
from  the  USDA  Home  Economics 


Research  Report  No.  48  (Ref.  21).  FDA 
also  obtained  some  newer  data  on  the 
sugars  content  of  raw  fruit  from  USDA 
by  personal  communication  (Ref.  22). 
For  some  fruits,  the  sugars  values  from 
reference  19  were  high  relative  to  the 
values  for  total  carbohydrate  and  dietary 
fiber,  i.e.,  the  sugars  value  when  added 
to  dietary  fiber  exceeded  total 
carbohydrate.  Ideally,  the  sugars  value 
when  added  to  dietary  fiber  should  be 
less  than  or  equal  to  total  carbohydrate. 
FDA  adjusted  the  total  carbohydrate  for 
apple,  watermelon,  and  grapes  to  reflect 
the  sum  of  sugars  and  dietary  fiber.  FDA 
considers  this  adjustment  to  be 
appropriate  because  analysis  of 
individual  sugars  and  dietary  fiber  is 
more  accurate  than  estimation  of  total 
carbohydrate,  which  is  calculated  by 
subtracting  the  sum  of  the  weight  of 
water,  fat,  protein,  and  ash  from  the 
weight  of  the  food  (i.e..  carbohydrate  by 
difference)  (Ref.  22). 

7.  Other  Values 

Information  on  the  vitamin  C  content 
of  fish  was  available  for  only  four 
species  on  the  most  frequently 
consumed  list.  Two  of  these  values  were 
negligible  (Atlantic/Pacific  mackerel 
and  swordfish),  and  two  of  them  were 
4  percent  of  the  DV  (ocean  perch  and 
rainbow  trout).  FDA  assigned  a  value  of 
zero  to  the  vitamin  C  content  of  the 
other  18  listed  fish  based  on  information 
provided  by  USDA  (Ref.  20)  indicating 
that  fish  are  not  a  reliable  source  of 
vitamin  C  because  the  quantity  of  this 
vitamin  in  fish  flesh  is  low  and  variable. 

In  the  absence  of  other  information, 
FDA  used  several  well-known 
principles  of  food  composition  to 
develop  the  nutrition  labeling  values  in 
proposed  Appendices  C  and  D  to  part 
101.  FDA  used  a  value  of  zero  for  each 
of  the  following:  (1)  Cholesterol  in  fruit 
and  vegetables  because  cholesterol  is 
found  only  in  animal  tissues;  (2) 
saturated  fat  in  all  fruit  and  vegetables 
that  have  a  zero  total  fat  content  because 
saturated  fat  is  included  in  total  fat;  (3) 
dietary  fiber  in  fish  because  dietary  fiber 
is  found  only  in  plant  materials;  and  (4) 
sugars  in  fish  because  sugars  are  not 
found  (or  are  very  low)  in  fish. 

rv.  Identification  of  the  20  Most 
Frequently  Consumed  Raw  Fruit, 
Vegetables,  and  Fish  in  the  United 
States 

FDA  is  not  proposing  any  changes  in 
the  listing  of  the  20  most  frequently 
consumed  raw  fruit  and  vegetables  in 
§101.44  (21  CFR  101.44)  because  it  is 
not  aware  of  any  information  that 
suggests  that  different  or  additional  ii  uit 
or  vegetables  need  to  be  added  to  the 
li.st.  However,  FDA  is  proposing  to  make 


four  changes  to  the  list  of  the  20  most 
frequently  consumed  raw  fish. 

First,  FuA  is  proposing  to  list  chum, 
pink,  and  sockeye  subspecies  of  salmon 
instead  of  just  Atlanta/Coho.  FDA 
initially  listed  in  §  101.44(c)  only  the 
subspecies  "salmon,  Atlantic/Coho"  (56 
FR  60880  at  60890).,  However, 
comments  that  the  agency  has  received 
(Refs.  23  and  24)  since  the  publication 
of  the  voluntary  nutrition  labeling  final 
rule  have  requested  that  FDA  include 
listings  for  salmon  subspecies  that  have 
different  nutrient  profiles  than  the 
Atlantic/Coho  subspecies.  In  addition  lo 
Atlantic  and  Coho  (silver),  other 
subspecies  of  salmon  consumed  in  the 
United  States  include  chum.  pink. 
Chinook  (king),  and  sockeye  (red)  (Ref. 
23). 

The  U.S.  market  for  fresh  salmon 
species  varies  with  availability  of  the 
catch,  and  economic  factors  dictate 
which  species  are  sold  fresh  or  canned 
and  which  are  exported  (Ref.  23).  In 
addition  to  Atlantic  and  Coho  salmon, 
chum,  pink,  and  sockeye  salmon  are 
generally  available  in  the  fresh  fish 
section  of  retail  stores,  whereas  chinook 
salmon  is  most  often  smoked  before 
retail  sale  or  is  sold  to  restaurants  (Ref. 
23).  Atlantic  and  Coho  salmon  contain 
6  to  7  g  of  fat  and  160  cal  per  3  oz 
cooked  (proposed  Appendix  D  to  pari 
101).  Chum  and  pink  salmon  are  lower 
In  fat  and  calories  than  other  species. 
They  contain  4  g  of  fat  and  130  cal  per 
3  oz  cooked  (proposed  Appendix  D  to 
part  101).  Sockeye  salmon  has  higher  fat 
and  calorie  levels,  containing  9  g  of  fal 
and  180  cal  per  3  oz  cooked  (proposed 
Appendix  D  to  part  101). 

Based  on  the  differences  in  fat  and 
calorie  levels  of  salmon  subspecies, 
FDA  is  proposing  to  revise  §  101.44(c)  to 
add  chura/pink  salmon  and  sockeye 
salmon  to  the  list  of  the  most  frequently 
consumed  raw  fish  as  subspecies  under 
salmon.  FDA  has  tentatively  concluded 
that  chinook  salmon  should  not  be 
added  to  the  list  because  it  is  not  widely 
available  in  the  fresh  fish  section  of 
retail  stores  (Ref.  23). 

Secondly.  FDA  is  proposing  to 
consolidate  the  listing  for  flounder  and 
sole  as  one  item,  "flounder/sole." 
because  the  nutrient  data  for  these  two 
species  are  very  similar,  and  they  are 
grouped  together  in  Agriculture 
Handbook  No.  8-15  (Ref.  12),  the 
primary  source  of  the  values  for  these 
fish  that  are  presented  in  proposed 
Appendix  D  to  part  101.  Agriculture 
Handbook  No.  8-15  groups  these  fish 
together  under  the  heading  of  "flatfish." 
FDA  is  continuing  to  use  "flounder/ 
sole,"  however,  because  the  agency 
notes  that  these  names  are  commonly 
used  at  the  retail  level.  The  agency's 
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source.  These  sou^ 
date,  and  provide  i 
than  Seafood  Nuti 
Thirdly.  FDA  is  I 
the  word  "jack" 
mackerel.  FDA  is 
because  the  previt 
for  determining  thi 
values.  Seafood  N| 
provided  a  single  i 


tt'ntative  view  is  t  lat  the  term  "flatfish" 
would  not  be  compionly  known  or 
understood  amon^  consumers  and  could 
lead  to  consumer  tonfusion. 

The  nutrition  labeling  values  for 
flounder  and  sole  in  the  1991  voluntary 
nutrition  labeling  ^nal  rule  were 
obtained  firom  Seafood  Nutri-Facts  (Ref. 
13).  which  provided  separate  nutrient 
profiles  for  these  Ssh.  As  explained  in 
section  ni.C.  of  tl^s  document,  FDA  has 
tentatively  decided^  to  use  the  USDA 
National  Nutrient  Databank  as  the 
primary  source  foi  data  on  fish,  when 
available,  and  the  Agriculture  Handbook 
No.  8-15  (Ref.  12)  ^s  the  secondary 

ces  are  more  up-to- 
lore  documentation. 
-Facts  (Ref.  13). 
jroposing  to  remove 
Dm  the  description  of 
[proposing  this  change 
is  data  source  used 
nutrition  labeHng 
ktri-Facts  (Ref.  13). 
mlrient  profile  for 
"Pacific  &  jack  matkerei."  whereas  the 
data  source  that  FDA  is  using  as  a  basis 
for  the  proposed  n  itrition  labeUng  for 
this  fish,  the  USDA  National  Nutrient 
Databank  (Ref.  10)  describes  the  species 
as  "Pacific  mackerel.'"  Nutrient  data  for 
both  Atlantic  and  !  'acific  mackerel  are 
available  in  the  UJ  DA  National  Nutrient 
Databank  (Ref.  10)  but  data  for  jack 
mackerel  are  available  only  on  the 
canned  form  from  iiis  source. 
Therefore,  to  include  both  the  Atlantic 
and  Pacific  subspe  cies  (which  have 
similar  nutrient  profiles);  to  reflect  raw. 
rather  than  canneq,  mackerel;  and  to 
accurately  identif)jthe  fish  associated 
with  the  nutrition  labeUng  values.  FDA 
is  proposing  to  de:  cribe  the  fish  as 
"Mackerel.  Atlantic/Pacific." 

Fourthly.  FDA  i<  proposing  to  add 
swordfish  to  the  lii  ;t  to  keep  the  number 
of  fish  at  20.  The  1  J90  amendments 
directed  FDA  to  id  jntify  the  20  most 
frequently  consum  ed  raw  fruit, 
vegetables,  and  fisi  i  (section 
403(q)(4)(B)(i)  of  tl  e  act).  FDA  used 
information  provic  ed  by  the  National 
Fisheries  Institute  Ref.  25)  to  identify 
the  most  frequent)  r  consumed  species 
of  fish  in  the  Unit^  States  for  the 
voluntary  nutritioil  labeling  final  rule. 
According  to  this  i  iformation, 
swordfish  is  the  m  xt  fish  in  decreasing 
order  of  consumpt  on  after  lobster. 

FDA  is  proposin ;  to  revise  §  101.44(c) 
based  on  the  four  c  hanges  discussed 
above  to  read  as  fo  lows;  "The  20  most 
frequently  consum  sd  raw  fish  are: 
Shrimp,  cod.  polio  :k,  catfish,  scallop, 
salmon  (Atlantic/C  oho.  chum/pink, 
sockeye).  flounder  sole,  oyster,  orange 
roughy.  Atlantic/P  icific  mackerel,  ocean 
perc:h.  rockfish.  wl  iting.  clam,  haddock. 


blue  crab,  rainbow  trout,  halibut, 
lobster,  and  swordfish." 

V.  Updating  the  Guidelines  for  the 
Nutrition  Labeling  of  the  20  Most 
Frequently  Consiuned  Raw  Fruit. 
Vegetables,  and  Fish 

As  stated  above.  FDA  is  proposing  to 
revise  the  guidelines  in  §  101.45  for  the 
nutrition  labeling  of  raw  fiiiit, 
vegetables,  and  fish  to  make  them  as 
consistent  as  possible  with  the  nutrition 
labeling  requirements  that  FDA  has 
established  in  §  101.9  (b),  (c).  and  (d). 
The  agency  believes  that  consistency  in 
nutrition  labeling  among  various  types 
of  food  products  is  necessary  to  help 
consumers  compare  products  and  make 
appropriate  food  choices.  It  is  also 
consistent  with  section  2(b)(1)(A)  of  the 
1990  amendments  because  it  will  foster 
consumer  understanding  of  the 
nutrition  label  and  help  consumers  to 
put  the  nutrient  values  that  are 
presented  into  the  context  of  the  total 
daily  diet. 

The  agency  is  proposing  to  subdivide 
§  101.45(a)  into  four  parts.  In 
§  101.45(a)(1).  FDA  is  proposing  to 
provide  how  the  nutrition  labeling  of 
raw  fruit,  vegetables,  and  fish  should  be 
displayed.  The  agency  states  that  the 
information  should  be  displayed  at  the 
point  of  purchase  by  appropriate  means, 
such  as  by  a  label  affixed  to  the  food  or 
through  labeling  including  shelf  labels, 
signs,  posters,  brochiu«s.  notebooks,  or 
leaflets.  The  agency  also  states  that  the 
information  should  be  readily  available 
and  in  close  proximity  to  the  foods. 
Proposed  §  101.45(a)(1)  remains  the 
same  as  current  §  101.45(a).  except  that 
the  agency  has  made  editorial  changes 
to  the  first  sentence  to  distinguish 
between  nutrition  labels  (nutrition 
information  affixed  to  foods),  and 
nutrition  labeling  (nutrition  information 
in  proximity  but  not  necessarily 
attached  to  foods),  and  to  clarify  that 
shelf  labels  and  posters  may  be  used  as 
a  form  of  labeling  for  raw  fruit, 
vegetables,  and  fish. 

To  be  consistent  with  the  final 
mandatory  nutrition  labeling  rule  (58  FR 
2079).  FDA  is  proposing  in 
§  101.45(a)(2)  Uiat  serving  sizes  should 
be  determined,  and  required  nutrients 
should  be  declared,  in  accordance  with 
§  101.9  (b)  and  (c). 

Current  §  101.45(b)  provides  that 
nutrition  labeling  on  raw  fruit, 
vegetables,  and  fish  should  be  provided 
in  accordance  with  §  101.9,  but  it  does 
not  explicitly  refer  to  the  provisions  of 
§  101.9  that  have  direct  application  to 
the  nutrition  labeling  of  raw  iniiX, 
vegetables,  and  fish.  Proposed 
§  101.45(a)(2)  acknowledges  the  specific 
applicability  of  new  §101.9  (b)  and  (c) 


to  the  voluntary  nutrition  labeling 
program.  If  consumers  are  to  make 
meaningful  comparisons  between  raw 
and  processed  foods,  the  serving  sizes 
on  which  those  comparisons  are  based 
must  have  a  consistent  basis.  By  cross- 
referencing  §  101.9(b),  which  it  adopted 
in  response  to  section  403(q)(l)(A)(i)  of 
the  act,  FDA  is  proposing  to  ensure  that 
the  serving  sizes  for  raw  fruit, 
vegetables,  and  fish  are  consistent  with 
the  serving  sizes  for  processed  foods. 

By  cross-referencing  §  101.9(c),  FDA 
is  proposing  to  make  explicit  the  list  of 
nutrients  that  must  be  included  in 
nutrition  labeling  for  raw  fruit, 
vegetables,  and  fish,  if  the  nutrition 
labeling  is  to  be  in  compliance  with 
FDA's  regulations.  Under  this  proposal, 
and  to  reflect  the  changes  made  by  the 
January  1993  final  rules,  this  Hst  will 
supersede  the  nutrient  list  in  current 
§  101.45(b)(1),  which  allows  for 
voluntary  labeling  of  thiamine, 
riboflavin,  and  niacin,  as  well  as 
complex  carbohydrates,  sugars,  dietary 
fiber,  saturated  fat,  and  cholesterol.  In 
addition,  proposed  §  101.45(a)(2) 
incorporates  current  §  101.45(b)(4), 
which  states  that  the  nutrition  label 
values  should  be  based  on  a  raw  edible 
portion  for  fruit  and  vegetables  and  on 
a  cooked  edible  portion  for  fish,  and 
that  the  methods  used  to  cook  the  fish 
must  not  add  fat.  breading,  or  seasoning. 

In  proposed  Appendices  C  and  D  to 
part  101,  FDA  is  providing  serving  sizes 
and  nutrient  values  that  fully  comply 
with  proposed  §  101.45(a)(2)  for  the  20 
most  frequently  consumed  fruit, 
vegetables,  and  fish. 

Proposed  §  101.45(a)(3)  provides  that 
nutrition  labeling  may  be  presented  on 
charts  in  horizontal  or  vertical  columns. 
Proposed  §  101.45(a)(3)  will  allow  for 
increased  flexibility  over  current 
§  101.45(b)(2)  in  the  development  of 
posters,  brochures,  and  other  labeling 
materials  by  allowing  for  horizontal 
columns.  However,  to  be  consistent 
with  §  101.9(d)(2).  adopted  as  part  of  the 
January  1993  final  rules,  the  agency  is 
proposing  that  any  nutrition  labeling 
that  is  provided  must  bear  the  heading 
"Nutrition  Facts"  in  type  larger  than  all 
other  print  used  in  the  nutrition  label. 
Consumers  will  be  familiar  with  this 
heading  and  understand  its  significance 
frx>m  its  use  on  packaged  foods. 

Under  proposed  §  101.45(a)(3), 
nutrition  labeling  on  raw  fruit, 
vegetables,  or  fish  that  is  presented  in  a 
Unear  (as  opposed  to  columnar)  format 
will  not  be  considered  to  be  in 
compliance  by  FDA.  Although 
presentation  of  nutrition  information  in 
lines  is  allowed  by  current 
§  101.45(b)(2),  FDA  is  concerned  that 
this  format  is  too  difficult  for  consumers 
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Therefore.  FDA  is  proposing  to  provide  ni 
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change  from  the  current  regulation.  lai 
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§  101.45(a)(3)  that  the  nutrition  wl 

information  be  clearly  presented  and  of  ra 

sufficient  type  size  and  color  contrast  to  is 

be  plainly  legible.  This  provision  is  lej 

authorized  by  section  2(b)(1)(A)  of  the  pr 
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Moreover,  FDA's  view  is  that  nutrition  lat 
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Consistent  with  §  101.9(d)(l)(iv),  FDA  ch 
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information  on  the  label.  an^ 

Proposed  §  101.45(a)(3)(i)  provides  thf 
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voluntary  program.  This  provision  an  I 
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§  101.45(b)(3).  FDA's  view  is  that  coi 
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to  read  when  so  many  items  arelisted. 
Given  that  the  space  constraints  that 
apply  to  labels  on  food  packages <lo  not 
apply  to  the  signs,  placards,  and 
notebooks  that  are  used  to  label  raw 
fruit,  vegetables,  and  fish,  FDA 
tentatively  concludes  that  there  is  no 
basis  to  permit  the  use  of  this  forniat  in 
the  labeling  of  these  products: 
Therefore,  FDA  is  proposing  to  provide 
that  it  will  not  accept  the  use  of  this 
format.  FDA  requests  comment  on  this 
change  from  the  ciu-rent  regulation. 

FDA  is  also  proposing  in 
§  101.45(a)(3)  that  the  nutrition 
information  be  clearly  presented  and  of 
sufficient  type  size  and  color  contrast  to 
be  plainly  legible.  This  provision  is 
authorized  by  section  2ft))(l)(A)  of  the 
1990  amendments,  which  states  that 
nutrition  labeling  must  be  readily 
observable  and  comprehensible. 
Moreover,  FDA's  view  is  that  nutrition 
information  will  only  be  of  use  to 
consumers  if  it  is  clearly  visible. 

Consistent  with  §  101.9(d)(l)(iv).  FDA 
is  proposing  in  §  101.45(a)(3)  that  the 
values  for  percent  DV's  be  highlighted 
in  contrast  to  the  quantitative  amounts 
by  weight.  FDA  believes  that  this 
highlighting,  which  may  be 
accomplished  by  holding  the  percent 
DV's,  will  assist  the  consumer  in 
focusing  on  the  most  important 
information  on  the  label. 

Proposed  §  101.45(a)(3)(i)  provides 
that  the  number  of  servings  per 
container  need  not  be  included  in  the 
nutrition  labeling  of  foods  under  the 
voluntary  program.  This  provision 
remains  the  same  as  in  current 
§  101.45(b)(3).  FDA's  view  is  that 
retailers  need  not  provide  the  number  of 
servings  per  container  because  raw 
fruits,  vegetables,  and  fish  are  not 
usually  available  in  containers,  and 
even  when  they  are,  retailers  may  not  be 
able  to  determine  the  number  of 
servings  per  container  because  it  could 
vary  from  one  container  to  another.  The 
number  of  servings  is  variable  and 
difficult  to  predict  because  whole  sizes 
of  firuits,  vegetables,  and  fish  vary,  and 
when  containers  are  used  the  number  of 
items  per  container  varies.  Thus,  FDA 
tentatively  concludes  that  it  is  not 
reasonable  to  expect  retailers  to  predict 
the  number  of  items  per  container. 

In  proposed  §  101.45(a)(3)(ii),  FDA 
provides  that  the  statement  "Percent 
Daily  Values  are  based  on  a  2.000 
calorie  diet"  be  a  required  part  of  the 
nutrition  labeling  information  (i.e.,  on 
posters,  brochures,  or  other  labeling 
materials)  for  raw  fruits,  vegetables,  and 
fish.  Requiring  that  this  information  be 
included  is  consistent  with  information 
requirements  for  other  foods  under 
§  101,9{d)(9)(i).  However.  FDA  is  not 


proposing  to  require  that  the  entire 
footnote  specified  in  §  101.9(d)(9)(i), 
which  lists  the  DV's  for  six  nutrients  for 
Iwo  levels  of  caloric  intake.  FDA 
tentatively  concludes  that  the  space 
required  for  this  footnote  is  likely  to  be 
such  that  retailers  will  make  it  so  small 
that  it  will  be  difficult  for  consumers  to 
read  or  will  simply  not  provide 
nutrition  labeling  at  all  because  the 
poster  that  would  be  needed  to  provide 
all  the  required  information  would  be  so 
large  as  to  be  unwieldy.  However,  FDA 
does  encourage  the  use  of  this  footnote 
when  nutrition  labeling  information  for 
raw  fniit  and  vegetables  or  for  raw  fish 
is  provided  in  brochures,  notebooks,  or 
leaflets,  where  the  space  in  which  to 
present  information  is  less  at  a 
premium. 

In  proposed  §  101.45(a)(3){iii),  FDA  is 
providing  that  when  the  nutrition 
labeling  information  for  raw  fruits  and 
'  vegetables  is  provided  on  a  chart,  the 
columns  for  saturated  fat  and 
cholesterol  may  be  omitted  with  use  of 
the  following  footnote.  "Most  fruits  and 
vegetables  provide  negligible  amounts 
of  saturated  fat  and  cholesterol; 
avocados  provide  1.0  g  of  saturated  fat 
f>er  oz."  FDA  is  also  proposing  in  this 
section  that  when  the  nutrition  labeling 
information  for  raw  fish  is  provided  on 
a  chart,  the  columns  for  dietary  fiber 
and  sugars  may  be  omitted  with  use  of 
the  following  footnote,  "Fish  provide 
negligible  amounts  of  dietary  fiber  and 
sugars."  FDA  is  proposing  these 
changes,  as  stated  above,  because  fruits 
and  vegetables  (other  than  avocados 
which  contain  saturated  fat)  do  not 
contain  saturated  fat  and  cholesterol, 
and  because  fish  do  not  contain  dietary 
fiber  or  sugars.  FDA  tentatively 
concludes  that  these  changes  will 
reduce  the  size  of  the  charts  (making 
them  easier  to  read)  without  reducing 
the  amoimt  of  information  that  is 
provided  to  consumers. 

FDA  is  aware  that  producers  and 
packers  who  package  fruit,  vegetables, 
and  fish  may  wish  to  put  nutrition 
information  directly  on  food  packages. 
When  that  is  done,  FDA  believes  that 
the  nutrition  label  format  can  and 
should  be  entirely  consistent  with  the 
format  requirements  in  §  101.9(d)  if 
there  is  sufficient  space  for  meeting  the 
nutrition  label  format  requirements.  The 
nutrition  label  format  requirements 
under  proposed  §  101.45  are  designed  to 
cover  the  situation  in  which  raw  fhiit. 
vegetables,  and  fish  are  sold  in  bulk  and 
nonpackaged  form,  circumstances  that 
create  space  constraints  on  the 
voluntary  presentation  of  nutrition 
information  and  that  require  the  use  of 
such  mechanisms  as  posters,  signs,  or 
shelf  labels.  If  producers  and  packers 


choose  to  provide  nutrition  labeling  on 
raw  tnxit,  vegetables,  or  fish  that  are 
sold  in  packaged  form,  that  labeling 
should  comply  with  format  and  other 
regulations  that  apply  to  other  foods 
sold  in  packaged  form.  In  addition,  if 
retailers  or  producers  wish  to  provide 
nutrition  labeling  on  individual  signs 
posted  above,  or  in  close  proximity  to 
bins  or  containers  of  raw  fruit, 
vegetables,  or  fish,  the  nutrition 
information  should  be  presented  in  a 
format  that  is  consistent  with  the  format 
requirements  in  §  101.9(d). 

therefore,  proposed  §  101.45(a)(4) 
states  that  when  nutrition  information  is 
provided  on  foods  sold  in  packaged 
form  or  on  signs  for  individual  foods  in 
retail  stores,  it  should  be  displayed  in 
accordance  with  §  101.9(d),  except  that 
consistent  with  proposed 
§  101.45(a)(3)(i),  the  declaration  of  the 
number  of  servings  per  container  need 
not  be  provided.  As  stated  above,  the 
number  of  servings  is  variable  and 
difficult  to  predict  because  whole  sizes 
of  fixiits,  vegetables,  and  fish  vary,  and 
the  number  of  items  per  container 
varies.  FDA  tentatively  concludes  that  it 
is  not  reasonable  to  expect  producers 
and  packers  to  predict  the  number  of 
items  per  container. 

FDA  is  also  proposing  in 
§  101.45(a)(4)  to  accept  the  use  of  the 
simplified  format  set  forth  in  §  101.9(0 
if  the  food  contains  insignificant 
amounts  of  seven  or  more  of  the 
following  food  components:  Calories, 
total  fat.  saturated  fat,  cholesterol, 
sodium,  total  carbohydrate,  dietary 
fiber,  sugars,  protein,  vitamin  A, 
vitamin  C,  calcium,  or  iron.  FDA  allows 
the  use  of  simplified  nutrition  label 
formats  on  packaged,  processed  foods 
under  section  403(q)(5)(C)  of  the  act  and 
is  not  aware  of  any  reason  why  the 
simplified  nutrition  labeling  format 
should  not  be  allowed  on  raw  fruit, 
vegetables,  or  fish  that  bear  individual 
labels.  Fruits  and  vegetables  among  the 
20  most  frequently  consumed  that 
qualify  for  a  simplified  format  (based  on 
the  nutrition  labeling  values  in 
proposed  Appendix  C  to  part  101) 
include:  Apple,  avocado,  pineapple, 
lime,  mushrooms,  and  radishes.  Fish 
that  qualify  fw  a  simplified  format 
(based  on  the  nutrition  labeling  values 
in  proposed  Appendix  D  to  part  101)  are 
pollock,  catfiSh,  and  orange  roughy. 

Proposed  §  101.45(b)  provides  that  the 
nutrition  labeling  values  provided  by 
FDA  in  proposed  Appendices  C  and  D 
to  part  101  for  the  20  most  frequently 
consumed  raw  fruit,  vegetables,  and  fish 
must  be  used  by  retailers  who 
participate  in  the  voluntary  nutrition 
labeling  program  if  they  are  to  be  in  | 

compliance.  As  explained  above,  KDA 
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believes  that  the  use 


of  these  values  will 


help  to  ensure  unifo:  raity  in  the  values 
presented  to  consumers  in  various  retail 
stores,  and  that  uniformity  will  prevent 
or  decrease  consumer  confusion. 
Consumers  could  bejconfused  by  seeing 
different  values  for  the  same  foods  in 
different  retail  stored  FT) A  believes  that 
the  nutrition  labeling  values  that  it  has 
provided  in  proposeil  Appendices  C  and 


D  to  part  101  are  the 


most  appropriate 


values  for  these  foodp  based  on  data 
currently  available.  FDA  intends  to  keep 
these  values  up-to-date  by  revising  them 
based  on  additional  i  >r  newer 
information  and  by  r  laking  the  revised 
values  available  for  j  lublic  comment  in 
the  Federal  Register  at  least  every  2 
years  This  provisior  is  the  same  as  in 
current  §101. 45(i). 

In  proposed  §  I01.»5(b)(l).  roA 
encourages  intereste  1  persons  to  submit 
data  bases  to  the  age  icy  with  new  or 
additional  nutrient  c  ata  for  any  of  the 
20  most  frequently  c  jnsumed  raw  fruit, 
vegetables,  and  fish.  FDA  intends  to 
review  data  for  thest  foods  as  it  receives 
them  (including  datj  received  during 
the  public  comment  period)  and 
incorporate  them,  as  appropriate,  into 
the  biennial  revision  s  of  the  nutrition 
labeling  values. 

Proposed  §  101.45  b)(l)(i)  states  that 
FDA  guidance  in  the  development  of 
data  bases  can  be  foi  nd  in  the  "FDA 
Nutrition  Labeling  \  anual:  A  Guide  for 
Developing  and  Usir  g  Data  Bases"  (Ref. 
6).  which  is  availabli  s  from  the  FDA 
Office  of  Food  Ubel  ng  (HFS-150).  This 
provision  is  an  upda  e  of  current 
§  101.45(e).  which  n  ferences  the  older 
version  of  the  FDA  ^  utrition  Labeling 
Manual. 

Proposed  §  101.45  b)(lHii)  provides 
that  the  submission  i  if  data  to  FDA 
should  include,  but  leed  not  be  limited 
to.  information  on  tt  e  following:  Sourt:e 
of  the  data,  number  ( if  samples, 
sampling  design,  am  1)110.31  method,  and 
statistical  treatment  )f  the  data.  This 
provision  remains  tf  e  same  as  current 
5J  101.45(c)  with  edit  jrial  changes. 
Proposed  §  101.45(b  (l)(ii)  also  states 
that  proposed  quant  tative  label 
declarations  may  be  ncluded.  It  states 
that  these  proposed   alues  should  be 
determined  in  accon  ance  with  the  FD.^ . 
Nutrition  Labeling  N  anual  (Ref  6). 

Current  §  101.45(c  describes  how  to 
submit  data  bases  an  i  proposed 
nutrition  labeling  va  ues  for  raw  fruit, 
vegetables,  and  fish,  o  the  agency  for 
review  and  possible  irceptance.  The 
current  provision  in(  ludes  data  bases 
for  raw  fruit,  vegetab  les.  and  fish  that 
are  not  among  those  dentified  as  most 
frequently  consume<  ,  as  well  as  data 
bases  for  items  ident  fied  as  most 
frequently  consume(  . 


FDA  is  proposing  in  new  §  101.45(c) 
that  data  bases  of  nutrient  values  for 
specific  varieties,  species,  or  cultivars  of 
raw  fruit,  vegetables,  and  fish,  that  are 
not  among  the  20  most  frequently 
consumed,  may  be  used  to  develop 
nutrition  labeling  values  for  these  foods 
and  may  be  submitted  for  review  under 
§  101.9(g)(8).  Although  these  fruits, 
vegetables,  and  fish  need  not  bear 
nutrition  labeling,  FDA  is  aware  that 
various  retail  stores  and  trade 
associations  have  developed  nutrition 
labeling  values  for  them.  While  the 
agency  does  not  have  resources  to 
develop  nutrition  labeling  values  for 
these  foods,  it  encourages  the  voluntar>' 
provision  of  such  information  because  it 
will  assist  consumers  in  making  healthy 
food  choices. 

Data  bases  for  these  raw  fruit, 
vegetables,  and  fish  may  voluntarily  be 
submitted  to  FDA  for  review  if  the 
developers  wish  to  avail  themselves  of 
the  provisions  in  §  101.9(g).  FDA 
believes  that  individuals  or 
organizations  that  desire  FDA 
acceptance  of  data  bases  and  nutrition 
labeling  values  should  be  able  to  submit 
this  information  to  the  agency  for 
review.  Proposed  §  101.45(c)(1)  provides 
that  if  a  food  retailer  decides  to  provide 
nutrition  information  about  raw  fruit, 
vegetables,  and  fish  not  among  the  most 
frequently  consumed,  it  should  use  food 
names  and  descriptions  that  clearly 
identify  these  raw  fruit,  vegetables,  and 
fish  as  distinci  from  those  for  which 
FDA  is  providing  nutrition  labeling 
values.  This  provision  remains  the 
same,  except  for  editorial  changes,  as 
the  second  sentence  of  current 
§  101.45(d).  FDA  believes  the 
information  for  the  foods  will  only  b** 
useful  to  consumers  if  the  foods  are 
clearly  identified,  so  that  consumers 
will  not  confuse  them  with  the  foods 
listed  in  proposed  Appendices  C  and  D 
to  part  101.  For  example,  retailers  might 
provide  nutrition  labeling  values  for  red 
cabbage,  Valencia  oranges,  or  winter 
.squash,  foods  for  which  FDA  is  not 
currently  providing  values. 

Proposed  §  101.45(c)(2)  states  that 
guidance  on  the  development  of  data 
bases  may  be  found  in  the  FDA 
Nutrition  Labeling  Manual  (Ref.  6).  This 
provision,  like  proposed 
§  101.45(b)(l)(i),  is  an  update  of  current 
§  101.45(e)  which  references  the  older 
version  of  the  FDA  Nutrition  Labeling 
Manual. 

In  proposed  §  101.45(c)(3).  FDA  states 
that  the  nutrition  labeling  values 
computed  from  data  bases  for  raw  fniit. 
vegetables,  and  fish  that  are  not  among 
the  20  most  frequently  consumed,  or  for 
specific  species  or  cultivars  of  raw  fruit, 
vegetables,  and  fish,  are  subject  to  the 


compliance  provisions  of  §  101.9(g). 
This  provision  is  the  same  as  current 
§  101.45(h)  except  that  the  reference  to 
review  and  acceptance  of  databases  is 
removed.  FDA  intends  to  provide 
surveillance  of  the  nutrition  labeling  of 
raw  fruit,  vegetables,  and  fish  that  are 
not  among  the  20  most  frequently 
consumed  in  the  same  manner  that  it 
provides  surveillance  for  foods  for 
which  nutrition  labeling  is  mandatory. 

In  proposed  §  101.45(c)(3)(i),  FDA 
states  that  compliance  with  the 
provisions  of  §  101.9(g)  may  be  achieved 
by  use  of  a  data  base  that  has  been 
developed  following  FDA  guideline 
procedures  and  that  has  been  approved 
by  FDA.  Proposed  §  101.45(c)(3)(i)(A) 
provides  that  the  submission  of  a  data 
base  to  FDA  should  include,  but  need 
not  be  limited  to.  information  on  the 
following:  Source  of  the  data,  number  of 
samples,  sampling  design,  analytical 
methods,  statistical  treatment  of  the 
data,  and  proposed  quantitative  label 
declarations.  This  provision  remains  t.he 
same,  except  for  editorial  changes,  as 
current  §  101.45(c).  Proposed 
§  101.45(c)(3)(i)(A)  states  that  the  values 
for  declaration  should  be  determined  in 
accordance  with  the  FDA  Nutrition 
Labeling  Manual  (Ref.  8). 

Proposed  §  101.45(c)(3)(i)(B)  provides 
information  about  FDA  approval  of  data 
bases,  namely  the  need  for  written 
approval  by  FDA, .the  time  limits  on 
approval,  revocation  of  approval,  and 
approval  requests.  This  provision 
replaces  current  §  101.45(b)  and  is 
consistent  with  §  101.9(g)(8),  which 
concerns  approval  of  data  bases  for 
nutrition  labeling  of  most  foods. 

The  agency  notes  that  in  this 
document  it  is  modifying  the 
terminology  that  it  uses  to  describe  the 
,  results  of  the  FDA  review  process  from 
"accept"  to  "approve."  The  agency  is 
making  this  change  in  §  101.45  to  reflect 
the  terminology  that  it  used  in  The  final 
rule  on  mandatory  labeling  of  food  in 
§101.9. 

Although  the  agency  is  proposing  to 
change  the  terminology  in  §  101.45,  it  is 
not  proposing  any  change  in  the 
underlying  process.  The  purpose  of 
§  101.45(c)  has  been,  and  continues  to 
be  under  this  proposal,  to  provide  a 
mechanism  whereby  interested  persons 
may  obtain  agency  agreement  that  the 
values  in  the  data  ba.ses  that  they  have 
developed  are  an  accurate  reflection  of 
tfie  nutrient  levels  in  the  subject  food. 
It  is  the  agency's  intent  to  evaluate  data 
bases  whether  for  the  voluntary  or 
mandatory  labeling  programs  in  a 
consistent  manner.  Thus,  for  the 
purposes  of  the  FDA  data  base  revievv 
process,  the  terms  "accept"  and 
"approve"  are  interchangeable.  Because 
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"approve"  is  the  term  that  FDA  used  in  ni 

§101.9,  the  agency  is  moving  to  make  p; 

its  use  consistent  across  its  regulations.  ir 

The  agency  notes,  however,  that  the  ni 

process  by  which  it  reviews  data  bases  ai 

has  been  a  problem  for  a  variety  of  ol 

reasons,  especially  given  the  greatly  di 

increased  interest  in  data  base  use  b; 

following  the  passage  of  the  1990  gv 

amendments.  In  the  preamble  to  the  ci 

nutrition  labeling  final  rule  that  issued  w 

on  January  6, 1993  (58  FR  2079  at  2164),  pj 

FDA  encouraged  manufacturers  who  th 

wish  to  use  a  data  base  for  nutrition  to 

labeling  to  follow  the  statistical  to 

procedures  outlined  in  the  FDA  ni 

Nutrition  LabeHng  Manual  (Ref.  8)  and 

to  have  the  data  base  reviewed  emd  cc 

approved  by  FDA.  Several  food  N 

companies  and  trade  associations  have  EK 

submitted  data  bases,  ingredient  data  8) 

base  systems,  and  proposed  nutrition  Rt 

labeling  values  to  FDA  for  review  and  fr< 

evaluation.  The  agency  has  found  that  15 

its  resources  for  data  base  review  simply  2C 

are  not  adequate  to  handle  the  volume  „ 

of  submissions  that  the  agency  has 

received.  Thus,  the  agency  has  been  left 

trying  to  decide  how  it  can  CI 

accommodate  the  interest  in  agency  ty 

review  and  approval  of  data  bases,  and  cu 

the  assurances  that  approval  provides,  th 

and  at  the  same  tirne  maintain  a  system  ne 

that  is  responsive  to  review  requests;  no 

that  is,  that  provides  reasonable  and  is 

timely  responses  to  requests  for  agency  ^ 

review  but  that  does  not  overwhelm  the 

resources  that  the  agency  has  available 

for  such  reviews.  pr 

Based  on  its  very  preliminary  review  12 

of  the  situation  in  the  short  time  since  (P' 

the  January  6,  1993,  final  rule  was  dii 

published,  FDAbeHeves  that  some  be: 

modifications  in  its  approach  to  data  alt 

bases  may  be  necessary.  The  agency  is  ne 

considering  the  possibility  that  it  can  ap 

adequately  evaluate  a  data  base  using  (in 

less  information  than  it  would  expect  to  en 

receive  under  the  guidance  in  FDA's  am 

Nutrition  Labeling  Manual;  The  agency  im 

is  also  considering  the  possibihfy  that  bel 

the  system  can  be  made  more  flexible  coi 

and  responsive  if  manufacturers  could  ph 

be  authorized  to  begin  labeling  their  th€ 

products,  if  they  choose  to  do  so,  based  pre 

on  an  abbreviated,  preliminary  review  reg 

by  FDA.  Such  a  system  could  offer  a  Ex( 

manufacturer  some  assurance  that  FDA  rev 

would  not  take  action  against  its  1 

products,  although  the  manufacturer  req 

would  have  to  agree  to  quickly  move  to  opt 

modify  its  labeling  should  the  agency  sig! 

find  the  data  base  to  be  unrepresentative  ent 

or  inadequate.  gui 

Thus,  FDA  is  soliciting  comments  on  veg 

all  aspects  of  the  FDA  data  base  review  age 

process.  The  agency  is  specifically  wil 

requesting  comments  about  the  sub 

evaluation  criteria  as  related  to:  (1)  The  Th( 
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"approve"  is  the  term  that  FDA  used  in 
§  101.9,  the  agency  is  moving  to  make 
its  use  consistent  across  its  regulations. 
The  agency  notes,  however,  that  the 
process  by  which  it  reviews  data  bases 
has  been  a  problem  for  a  variety  of 
reasons,  especially  given  the  greatly 
increased  interest  in  data  base  use 
following  the  passage  of  the  1990 
amendments,  hi  the  preamble  to  the 
nutrition  labeling  final  rule  that  issued 
on  January  6, 1993  (58  FR  2079  at  2164), 
FDA  encouraged  manufacturers  who 
wish  to  use  a  data  base  for  nutrition 
labeling  to  follow  the  statistical 
procedures  outlined  in  the  FDA 
Nutrition  Labeling  Manual  (Ref.  8)  and 
to  have  the  data  base  reviewed  and 
approved  by  FDA.  Several  food 
companies  and  trade  associations  have 
submitted  data  bases,  ingredient  data 
base  systems,  and  proposed  nutrition 
labeling  values  to  FDA  for  review  and 
evaluation.  The  agency  has  found  that 
its  resources  for  data  base  review  simply 
are  not  adequate  to  handle  the  volimie 
of  submissions  that  the  agency  has 
received.  Thus,  the  agency  has  been  left 
trying  to  decide  how  it  can 
accommodate  the  interest  in  agency 
review  and  approval  of  data  bases,  and 
the  assurances  that  approval  provides, 
and  at  the  same  time  maintain  a  system 
that  is  responsive  to  review  requests; 
that  is.  that  provides  reasonable  and 
timely  responses  to  requests  for  agency 
review  but  that  does  not  overwhelm  the 
resources  that  the  agency  has  available 
for  such  t^views. 

Based  on  its  very  preliminary  review 
of  the  situation  in  the  short  time  since 
the  January  6,  1993,  final  rule  was 
published.  FDAbeUeves  that  some 
modifications  in  its  approach  to  data 
bases  may  be  necessary.  The  agency  is 
considering  the  possibility  that  it  can 
adequately  evaluate  a  data  base  using 
less  information  than  it  would  expect  to 
receive  under  the  guidance  in  FDA's 
Nutrition  Labeling  Manual;  The  agency 
is  also  considering  the  possibihty  that 
the  system  can  be  made  more  flexible 
and  responsive  if  manufacturers  could 
be  authorized  to  begin  labeling  their 
products,  if  they  choose  to  do  so.  based 
on  an  abbreviated,  preliminary  review 
by  FDA.  Such  a  system  could  offer  a 
manufacturer  some  assurance  that  FDA 
would  not  take  action  against  its 
products,  although  the  manufacturer 
would  have  to  agree  to  quickly  move  to 
modify  its  labeling  should  the  agency 
find  the  data  base  to  be  unrepresentative 
or  inadequate. 

Thus,  FDA  is  soliciting  comments  on 
all  aspects  of  the  FDA  data  base  review 
process.  The  agency  is  specifically 
requesting  comments  about  the 
evaluation  criteria  as  related  to:  (1)  The 


nature  and  rigor  of  the  evaluation 
process,  including  the  need  for 
information  on  the  source  of  the  data, 
number  of  samples,  sampling  design, 
analytical  methods,  statistical  treatment 
of  data,  and  proposed  quantitative  label 
declarations;  and  (2)  the  appropriate 
basis  for  an  "interim"  approval  and 
guidelines  to  determine  key  minimal 
criteria  for  such  "interim"  status,  as 
well  as  guidelines  to  establish  followup 
procedures  and  timeframes  to  ensure 
that  data  base  developers  are  stimulated 
to  continue  to  collect  data  and  continue 
to  improve  their  data  bases  intended  for 
nutrition  labeling  purposes. 

As  background  information  for 
comments,  FDA  notes  that  the  "FDA 
Nutrition  Labeling  Manual:  A  Guide  to 
Developing  and  Using  Databases"  (Ref. 
8)  and  the  "Guide  to  FDA's  Database 
Review  System"  (Ref.  26)  are  available 
from  the  Office  of  Food  Labeling,  HFS- 
150,  200  C  Street  SVV.,  Washington.  DC 
20204. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimnulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VII.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  imder  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive    " 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order,  hi  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  imder  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  compliance  with  the 
guidelines  for  the  labeling  of  raw  fruit, 
vegetables,  and  fish  is  voluntary,  the 
agency  certifies  that  the  proposed  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 


Flexibility  Act,  no  further  analysis  is 
required. 

A.  Regulatory  Options 

Executive  Order  12866  requires 
agencies  also  to  estimate  costs  to 
government.  The  1990  amendments 
require  that  FDA  determine  every  2 
years  if  there  is  substantial  compliance 
with  the  labeling  guidelines.  If 
substantial  compliance  does  not  exist, 
FDA  must  make  compliance  mandatory 
FDA  estimates  that  the  costs  to 
government  are  approximately  $150,000 
every  2  years  to  establish  a  contract  to 
survey  food  retailers,  oversee  the 
contract,  and  publish  a  report  on  the 
status  of  voluntary  compliance. 

If  compliance  with  the  guidelines 
becomes  mandatory,  costs  to  the 
government  will  not  significantly 
change  because  the  costs  associated 
with  determining  if  there  is  substantial 
compliance  would  be  replaced  by 
enforcement  costs.  If  compliance 
.  becomes  mandatory,  costs  to  retailers 
would  increase  to  $9.9  million  in  the 
first  year. 

B.  Benefits  of  the  Proposed  Regulation 
In  the  "Regulatory  Impact  Analysis  of 

the  Proposed  Rules  to  Amend  the  Food 
Labeling  Regulations"  (November  27, 
1991,  56  FR  60856),  FDA  stated  that  the 
benefit  of  labeling  raw  fruit,  vegetables, 
and  fish  is  "some  change  in  purchase 
behavior."  At  present,  the  majority  of 
consumers  are  exposed  to  the  nutrition 
labeling  of  raw  fruit,  vegetables,  and 
fish.  As  stated  previously, 
approximately  75.7  percent  of  retailers 
(representing  76.9  percent  of  annual 
sales)  of  raw  fruit  and  vegetables  are  in 
compliance  with  current  nutrition 
labeling  guidehnes.  Approximately  73.2 
percent  of  retailers  (representing  74.3 
percent  of  annual  sales)  of  raw  fish  are 
in  compliance.  Therefore,  this 
regulation  will  continue  to  inform 
consumers  by  providing  them  with 
information  on  the  nutrient  content  of 
raw  fruit,  vegetables,  and  fish  and 
allowing  them  to  compare  the  nutrient 
content  of  these  foods  with  other  raw 
and  processed  foods.  By  providing 
nutrient  values  for  the  20  most 
frequently  consumed  raw  fruit, 
vegetables,  and  fish,  this  regulation  has 
the  benefit  of  facilitating  the  provision 
of  this  information  to  consumers. 

The  actions  proposed  in  this 
document  are  designed  to  promote 
consistency.  FDA  is  revising  the 
guidelines  for  the  voluntary  nutrition 
labeling  of  raw  fruits,  vegetables,  and 
fish  to  be  more  consistent  with  ihe 
nutrition  labeling  of  foods  subject  to 
§  101.9.  Similarly.  FDA  is  specifv  ing 
that  compliance  requires  that  retailers 
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use  the  nutrition  vi  lues  provided  by 
FDA  for  the  20  moi  t  frequently 
consumed  raw  frui^.  vegetables,  and 
fish,  thus  providing  consistency  among 
retailers.  FDA  beliekres  that  the 
flexibility  of  allowifig  manufacturers  to 
use  other  appropri^e  values  does  not 
outweigh  the  consumer  confusion 
caused  by  different  lvalues  for  the  same 
food  in  different  stares.  Thus,  the 
regulations  will  benefit  consimiers  by 
helping  them  to  recjognize  and 
understand  nutritioti  labeling 
information  and  to  ivoid  confusion 

C.  Costs  of  the  Propipsed  Regulation 

The  costs  of  a  labeling  regulation  are 
the  incremental  adiliinistrative. 
analytical,  redesign!  label  inventory, 
and  label  disposal  t^ts  associated  with 
the  regulatory  actio^.  Because  FDA  is 
requiring  that  retailors  use  the  nutrition 
values  provided  by  FDA.  there  will  be 
no  analytical  costs  or  other  costs  of 
obtaining  the  information.  FDA  has 
information  that  thai  typical  sign,  which 
is  the  most  frequently  used  form  of 
labeling  of  raw  products,  has  an 
expected  useful  life  pf  6  months 
Therefore,  there  wil  be  no  label 
inventory  disposal  c  osts  because 
existing  with  current  §§  101.42  to 
101.43  or  with  the  provisions  of  this 
proposal.  However,  or  all  surveys  after 
fall  1994.  only  value  s  in  accordance 
*vith  the  regulations  in  place  at  the  time 
will  constitute  comdliance. 

DC.  Qmunents 


Interested  persons 
September  16.  1994 


may,  on  or  before 
submit  to  the 


Dockets  Managemenjt  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copied  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Oinunects  are  to  be  Identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docuinent.  Received 
comments  may  be  seen  in  the  office 


between  9  a.m.  and  ' 
through  Friday. 
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List  of  Subjects  ii;  21  CFR  Part  101 

Food  labeling,  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 


PART101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows:     - 

Authority:  Sees.  4,  5.  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454,  1455);  sees.  201.  301,  402,  403,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
^cf  (21  use.  321,  331,  342,  343,  348,  371). 

2.  Section  101.43  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2).  and 
|a)(3)  to  read  as  follows: 

§101.43    Substantial  compliance  of  food 
retailers  witti  the  guidelines  for  ttie 
voluntary  nutrition  labeling  of  raw  fruit, 
vegetables,  and  fish. 

(a)  *   *   * 

|1)  Be  presented  in  the  store  or  other 
type  of  establishment  in  a  manner  that 
is  consistent  with  §  101.45(a)(1); 

(2)  Be  presented  in  content  and  format 
that  are  consistent  with  §  101.45  (a)(2), 
(a)(3),  and  (a)(4);  and 

(3)  Include  data  that  have  been 
provided  by  FDA  in  Appendices  C  and 
D  to  part  101  of  this  chapter,  except  that 
the  information  on  potassium  is 
voluntary. 

»         »         «         •         • 

3.  Section  101.44  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  101.44    Wentificatjon  of  the  20  most 
frequently  consumed  raw  fruit,  vegetables, 
and  fish  In  the  linited  States. 


(c)  The  20  most  frequently  consumed 
raxv  fish  are:  Shrimp,  cod,  pollock, 
catfish,  scallop,  salmon  (Atlantic/Coho, 
chum/pink,  sockeye),  flounder/sole, 
oyster,  orange  roughy,  Atlantic/Pacific 
mackerel,  ocean  perch,  rockfish, 
whiting,  clam,  haddock,  blue  crab^ 
rainbow  trout,  halibut,  lobster,  and 
swordfish. 

4.  Section  101.45  is  revised  to  read  as 
follows:  • 

§101.45    Guidelines  for  the  voluntary 
nutrition  lat>ellng  of  raw  fruit,  vegetables, 
and  fish. 

(a)  Nutrition  labeling  for  raw  fruit, 
vegetables,  and  fish  listed  in  §  101.44 
should  be  presented  to  the  public  in  the 
following  manner: 

|l)  Nutrition  labeling  information 
should  be  displayed  at  the  point  of 
purchase  by  an  appropriate  means  such 
as  by  a  label  affixed  to  the  food  or 
through  labeling  including  shelf  labels. 
signs,  posters,  brochures,  notebooks,  or 
leaflets  that  are  readily  available  and  in 
close  proximity  to  the  foods.  The 
nutrition  labeling  information  may  also 
be  supplemented  by  a  video,  five 
demonstration,  or  other  media. 

(2)  Serving  sizes  should  be 
determined,  and  required  nutrients 
declared,  in  accordance  with  §  101.9  fb) 
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PAFTTIOI— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4,  5.  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454.  1455);  sees.  201.  301,  402.  403,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
^a  (21  U.S.C.  321.  331,  342,  343.  348,  371). 

2.  Section  101.43  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2).  and 
|a)(3)  to  read  as  follows: 

§101.43    Substantial  compliance  of  food 
retailers  with  the  guidelines  for  the 
voluntary  nutrition  lat)eltng  of  raw  frutt, 
vegetables,  and  fish, 
(a)  *    *   * 

(1)  Be  presented  in  the  store  or  other 
type  of  establishment  in  a  manner  that 
is  consistent  with  §  101.45(a)(1); 

(2)  Be  presented  in  content  and  format 
that  are  consistent  with  §  101.45  (a)(2), 
(a)(3),  and  (a)(4);  and 

(3)  Include  data  that  have  been 
provided  by  FDA  in  Appendices  C  and 
D  to  part  101  of  this  chapter,  except  that 
the  information  on  potassium  is 
voluntary. 

»         »         *         «         • 

3.  Section  101.44  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  101.44    Identification  of  the  20  most 
frequently  consumed  raw  fruit,  vegetables, 
and  fish  In  the  United  States. 

*         •         «         •         • 

(c)  The  20  most  frequently  consumed 
raw  fish  are:  Shrimp,  cod.  pollock, 
catfish,  scallop,  salmon  (Atlantic/Coho, 
chum/pink,  sockeye).  flounder/sole, 
oyster,  orange  roughy,  Atlantic/Pacific 
mackerel,  ocean  perch,  rockfish, 
whiting,  clam,  haddock,  blue  crab^ 
rainbow  trout,  halibut,  lobster,  and 
swordfish. 

4.  Section  101.45  is  revised  to  read  as 
follows:  • 

§  101.45    Guidelines  for  the  voluntary 
nutrition  latieling  of  raw  fruit,  vegetables, 
and  fish. 

(a)  Nutrition  labeling  for  raw  fruit, 
vegetables,  and  fish  listed  in  §  101.44 
should  be  presented  to  the  public  in  the 
following  manner: 

(1)  Nutrition  labeling  information 
should  be  displayed  at  the  point  of 
purchase  by  an  appropriate  means  such 
as  by  a  label  affixed  to  the  food  or 
through  labeling  including  shelf  labels, 
signs,  posters,  brochures,  notebooks,  or 
leaflets  that  are  readily  available  and  in 
close  proximity  to  the  foods.  The 
nutrition  labeling  information  may  also 
be  supplemented  by  a  video,  live 
demonstration,  or  other  media. 

(2)  Serving  sizes  should  be 
determined,  and  required  nutrients 
declared,  in  accordance  with  §  101.9  fb) 


and  (c),  res{>ectively,  except  that  the 
nutrition  labeling  data  should  be  based 
on  the  raw  edible  portion  for  fruit  and 
vegetables  and  on  the  cooked  edible 
portion  for  fish.  The  methods  used  to 
cook  fish  should  be  those  that  do  not 
add  fat.  breading,  or  seasoning  (e.g.,  salt 
or  spices). 

(3)  When  nutrition  labeling 
information  is  provided  on  signs, 
posters,  brochures,  notebooks,  or 
leaflets,  it  may  be  presented  in  charts  in 
horizontal  or  vertical  coliunns. 
Nutrition  labeling  that  is  presented  in  a 
linear  format  vsrill  not  be  considered  to 
be  in  compliance.  The  nutrition  labeling 
must  bear  the  identifying  heading 
"Nutrition  Facts"  in  type  larger  than  all 
other  print  size  in  the  nutrition  label. 
The  required  information  (i.e.,  headings, 
serving  sizes,  list  of  nutrients, 
quantitative  amounts  by  weight  (except 
for  vitamins  and  minerals),  and  percent 
of  DV's  (except  for  sugars  and  protein)) 
must  be  clearly  presented  and  of 
sufficient  type  size  and  color  contrast  to 
be  plainly  legible,  with  numeric  values 
for  percent  of  DV  highlighted  in  contrast 
lo  the  quantitative  amounts  by  weight. 

(i)  Declaration  of  the  number  of 
servings  per  container  need  not  be 
included  in  nutrition  labeling  of  raw 
fruit,  vegetables,  and  fish. 

(ii)  Except  for  the  statement  "Percent 
Daily  Values  are  based  on  a  2,000 
calorie  diet,"  the  footnote  required  in 
§  101.9(d)(9)  is  not  required.  However, 
when  labeling  is  provided  in  brochures, 
notebooks,  leaflets,  or  similar  types  of 
materials,  retailers  are  encouraged  to 
provide  such  information. 

(iii)  When  the  nutrition  labeling 
information  for  raw  fruits  and 
vegetables  is  provided  on  a  chart,  the 
columns  for  saturated  fat  and 
cholesterol  may  be  omitted  with  use  of 
the  following  footnote,  "Most  fruits  and 
vegetables  provide  negligible  amounts 
of  saturated  fat  and  cholesterol; 
avocados  provide  1.0  g  of  saturated  fat 
per  ounce."  When  the  nutrition  labeling 
information  for  raw  fish  is  provided  on 
a  chart,  the  columns  for  dietary  fiber 
and  sugars  m^y  be  omitted  with  use  of 
the  following  footnote,  "Fish  provide 
negligible  amounts  of  dietary  fiber  and 
sugars." 

(4)  When  nutrition  information  is 
provided  on  foods  sold  in  packaged 
form  or  on  signs  for  individual  foods  in 
retail  stores,  it  should  be  displayed  in 
accordance  with  §  101.9(d),  except  that 
the  declaration  of  the  number  of 
■  servings  per  container  need  not  be 
included.  The  declaration  of  nutrition 
information  may  be  presented  in  the 
simplified  format  set  forth  in  §  101.9(f) 
when  the  food  contains  insignificant 
amounts  of  seven  or  more  of  the 


following:  Calories,  total  fat,  saturatf>d 
fat,  cholesterol,  sodium,  total 
carbohydrate,  dietary  fiber,  sugars, 
protein,  vitamin  A,  vitamin  C,  calcium, 
and  iron. 

(b)  Nutrition  label  values  provided  by 
the  Food  and  Drug  Administration 
(FDA)  in  Appendices  C  and  D  to  this 
part  101  for  the  20  most  frequently 
consumed  raw  fruit,  vegetables,  and  fish 
listed  in  §  101.44  shall  be  used  to  ensure 
uniformity  in  declared  values.  FDA  will 
publish  proposed  updates  of  the 
nutrition  label  data  for  these  foods  (or 
a  notice  that  the  data  sets  have  not 
changed  from  the  previous  publication) 
at  least  every  2  years  in  the  Federal 
Register. 

(1)  The  agency  encoiu^ges  the 
submission  of  data  bases  with  new  or 
additional  nutrient  data  for  any  of  the 
most  frequently  consumed  raw  fruit, 
vegetables,  and  fish  to  the  Office  of 
Food  Labeling  (HFS-150).  Center  for 
Food  Safety  and  Appbed  Nutrition, 
Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington,  DC  20204,  for 
review  and  evaluation.  FDA  may 
incorporate  these  data  in  the  next 
revision  of  the  nutrition  labeling 
information  for  the  top  20  raw  fruit, 
vegetables,  and  fish. 

(i)  Guidance  in  the  development  of 
data  bases  may  be  found  in  the  "FDA 
Nutrition  Labeling  Manual:  A  Guide  for 
Developing  and  Using  Data  Bases." 
available  from  the  FDA  Office  of  Food 
Labeling. 

(ii)  The  submission  to  FDA  should 
include,  but  need  not  be  limited  to. 
information  on  the  following:  Source  of 
the  data  (names  of  investigators,  name 
of  organization,  place  of  analysis,  dates 
of  analyses),  number  of  samples, 
sampling  design,  analytical  methods, 
and  statistical  treatment  of  the  data. 
Proposed  quantitative  label  declarations 
may  be  included.  The  proposed  values 
for  declaration  should  be  determined  in 
accordance  with  the  "FDA  Nutrition 
Labeling  Manual:  A  Guide  for 
Developing  and  Using  Data  Bases." 
(2)  (Reserved) 

(c)  Data  bases  of  nutrient  values  for 
raw  fruit,  vegetables,  and  fish  that  are 
not  among  the  20  most  frequently 
consumed  may  be  used  to  develop 
nutrition  labeling  values  for  these  foods 
This  includes  data  bases  of  nutrient 
values  for  specific  varieties,  species,  or 
cultivars  of  raw  fruit,  vegetables,  and 
fish  not  specifically  identified  among 
the  20  most  frequently  consumed. 

(1)  The  food  names  and  descriptions 
for  the  fruit,  vegetables,  and  fish  should 
clearly  identify  these  foods  as  distinct 
from  foods  among  the  most  frequently 
consumed  list  for  which  FDA  has 
provided  data. 
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(2)  Guidance  in  me  development  of 
data  bases  may  be  (ound  in  the  "FDA 
Nutrition  labeling  jManual:  A  Guide  for 
Developing  and  Using  Data  Bases." 

(3)  Nutrition  labeling  values 
computed  from  date  bases  are  subject  to 
the  compliance  provisions  of  §  101.9(g). 

(i)  Compliance  With  the  provisions  of 
§  101.9(g)  may  be  achieved  by  use  of  a 
data  base  that  has  been  developed 
following  FDA  guideline  procedures 
and  approved  by  F  3A. 

(A)  The  submissi  on  to  FDA  for 
approval  should  in:lude  but  need  not  be 
limited  to  information  on  the  following: 
Source  of  the  data  names  of 


investigators,  namt 


of  organization. 


place  of  analysis,  dates  of  analyses), 
number  of  samples,  sampling  design, 
analytical  methods,  statistical  treatment 
of  the  data,  and  proposed  quantitative 
label  declarations.  The  values  for 
declaration  should  be  determined  in 
accordance  with  the  "FDA  Nutrition 
Labeling  Manual:  A  Guide  for 
Developing  and  Using  Data  Bases." 

(B)  FDA  approval  of  a  data  base  and 
nutrition  labeling  values  shall  not  be 
considered  granted  until  the  Center  for 
Food  Safety  and  Applied  Nutrition  has 
agreed  to  all  aspects  of  the  data  base  in 
writing.  Approvals  will  be  in  effect  for 
a  limited  time,  e.g.,  10  years,  and  will 
be  eligible  for  renewal  in  the  absence  of 


significant  cheuiges  in  agricultvual  or 
industry  practices  (e.g.,  a  change  occurs 
in  a  predominant  variety  produced). 
FDA  will  take  steps  to  revoke  its 
approval  of  the  data  base  and  nutrition 
labeling  values  if  FDA  monitoring 
suggests  that  the  data  base  or  nutrition 
labeling  values  are  no  longer 
representative  of  the  item  sold  in  this 
country.  Approval  requests  shall  be 
submitted  in  accordance  with  the 
provisions  of  §  10.30  of  this  chapter. 

(ii)  (Reserved] 

5.  Appendices  C  and  D  are  added  to 
part  101  to  read  as  follows: 
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SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  PC:FP,  Washington, 
DC  20224. 

The  collections  of  information  are  in 
§§1.1221-2(d)(2)(iv)  and  1.1221-2(e)(5). 
This  information  is  required  by  the  IRS 
to  aid  it  in  administering  the  law  and  to 
prevent  manipulation,  such  as 
recharacterization  of  transactions  in 
view  of  later  developments.  This 
information  will  be  used  to  determine 
whether  the  taxpayer  has  elected 
separate-entity  treatment  under 
§  1.1221-2(d)(2)  and  to  verify  that  the 
taxpayer  is  properly  reporting  its 
business  hedging  transactions.  The 
likely  respondents  and  recordkeepers 
are  businesses  or  other  for-profit 
institutions. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  75,000  hrs. 

The  estimated  annual  burden  per 
respondent  or  recordkeeper  varies  from 
1.0  to  40.0  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  5  hours. 

Estimated  number  of  respondents  and 
recordkeepers:  15,000. 

Estimated  frequency  of  responses: 
once  in  the  existence  of  each 
respondent. 

Background 

.    Final  regulations  under  section  1221, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  generally  provide  for 
ordinary  gain  or  loss  from  hedging 
transactions.  To  qualify  as  a  hedging 
transaction,  a  transaction  must  be  . 
entered  into  in  the  normal  course  of 
business  to  reduce  certain  specifled 
risks  of  the  taxpayer.  Final  regulations 
under  section  446.  published  elsewhere 
in  this  issue  of  the  Federal  Register, 
require  taxpayers  to  account  for  hedging 
transactions  in  a  manner  that  clearly 
reflects  income  by  reasonably  matching 
the  timing  of  income,  deduction,  gain, 
or  loss  from  the  hedge  with  the  timing 
of  the  income,  deduction,  gain,  or  loss 
from  the  item  being  hedged. 

Because  a  hedging  transaction  must 
reduf;e  the  taxpayer's  own  risk,  the 


regulations  do  not  apply  where  a 
taxpayer  hedges  the  risk  of  another 
taxpayer,  even  if  that  other  taxpayer  is 
a  related  party.  In  the  preamble  to  TD 
8493,  which  was  published  on  October 
20,  1993  (58  FR  54037),  the  IRS 
requested  comments  on  the  treatment  of 
transactions  involving  related  parties. 

Several  commentators  suggested 
extending  the  definition  of  hedging 
transaction  to  the  hedging  of  a  related 
party's  risk.  Many  businesses  that  are 
conducted  through  separate  but  related 
entities  centralize  their  hedging 
operations  in  a  single  entity  or  a  small 
number  of  entities  that  hedge  the  risks 
of  the  entire  business.  Centralizing  the 
hedging  function  creates  economies  of 
scale  and  allows  the  risks  of  the 
business  to  be  netted  or  offset  against 
each  other,  with  the  hedging  entity 
entering  into  hedges  with  unrelated 
parties  only  for  the  remaining  net  risk. 
Thus,  various  commentators  suggested 
that  the  terra  hedging  transaction  should 
include  hedges  of  the  risk  of  other 
members  of  the  same  consolidated 
group,  of  afnUated  corporations  filing 
separate  returns,  of  controlled  but 
unaffiliated  corporations,  and  of 
controlled  partnerships. 

Explanation  of  Provisions 

As  a  general  rule,  the  proposed 
regulations  adopt  a  single-entity 
approach  to  consolidated  groups, 
applying  the  hedging  rules  to  a 
member's  transactions  that  hedge  the 
risk  of  other  members  of  the  same 
consolidated  group.  Proposed  §  1.1221- 
2(d)(1)  provides  that  the  risk  of  one 
member  of  a  consolidated  group  is 
treated  for  purposes  of  the  hedging  rules 
as  the  risk  of  the  other  members  of  the 
group  as  if  all  of  the  members  of  the 
group  were  divisions  of  a  single 
corporation.  Thus,  if  a  transaction 
entered  into  by  a  centralized  hedging 
member  reduces  the  risk  of  the  group  as 
a  whole  and  the  other  requirements  of 
§  1.1221-2  are  met,  the  transaction 
qualifies  as  a  hedging  transaction. 

Many  consolidated  groups  that 
centralize  their  hedging  operations 
execute  contracts  or  enter  into  other 
transactions  between  the  members  to 
transfer  risk  from  the  operating 
members  to  the  hedging  member.  For 
example,  an  operating  member  that 
assumes  a  floating  rate  liability  may 
enter  into  an  interest  rate  swap  with  the 
hedging  member  pursuant  to  which  the 
operating  member  will  pay  fixed  and 
receive  floating.  The  hedging  member 
nets  this  risk  with  its  other  interest  rate 
risk  and.  if  it  has  a  net  risk,  may  enter 
info  an  interest  rate  swap  with  a  third 
party  to  offset  this  net  risk. 


Under  the  single-entity  approach  of 
the  proposed  regulations,  transactions 
between  members  of  a  consolidated 
group  are  not  hedging  transactions 
because  they  do  not  reduce  the  risk  of 
the  group.  Instead,  these  transactions 
are  subject  to  the  rules  of  section  1502 
and  the  regulations  thereunder,  which 
govern  the  timing  and  character  of . 
income  on  intercompany  transactions 
and  obligations.  Thus,  only  a 
transaction  uith  a  third  party  can 
qualify  as  a  hedging  transaction. 

Several  commentators  on  the 
proposed  character  and  timing 
regulations  requested  that  the  IRS  adopt 
a  separate-entity  regime  for  related-party 
hedges.  They  expressed  concern  that, 
under  a  single-entity  regime,  a  hedging 
member  may  not  have  the  information 
necessary  to  comply  with  the 
identification  requirements  imposed  on 
hedging  transactions.  That  is.  the 
hedging  member  may  not  have 
information  with  respect  to  the 
transaction  that  gave  rise  to  the  risk  that 
was  transferred  to  it  in  the 
intercom jjany  transaction. 

Under  a  separate-entity  approach,  an 
intercompany  transaction  that  met  the 
definition  in  §  1.1221-2(b)  would  be 
resf>ected  as  a  hedging  transaction  and 
accounted  for  as  such,  and  the 
transaction  would  not  be  subject  to  the 
intercompany  transaction  regime.  In 
other  words,  if  a  member  of  a 
consolidated  group  enters  into  a 
transaction  to  transfer  risk  to  another 
member,  the  transaction  would  be 
treated  as  if  it  had  been  entered  into 
with  an  unrelated  party. 

The  IRS  and  Tieasury  recognize  that, 
where  a  consolidated  group  uses 
intercompany  transactions  to  transfer 
risk  within  the  group,  the  separate- 
^  entity  approach  may  facilitate  the 
identification  of  hedging  transactions 
and  simplify  the  accounting  for  those 
transactions.  A  generally  applicable 
separate-entity  approach,  however, 
frequently  would  not  clearly  reflect  the 
income  of  the  consolidated  group  and 
might  be  subject  to  manipulation. 
Moreover,  a  general  separate-entity 
approach  for  hedges  would  be  contrary 
to  the  single-entity  approach  of  recently 
proposed  §  1.1502-13,  and  it  would  be 
difficult  to  coordinate  the  treatment  of 
intercompany  hedging  transactions  with 
the  treatment  of  other  intercompany 
transactions. 

Despite  the  concern  with  a  general 
separate-entity  approach,  the  IRS  and 
Treasury  believe  that  there  is  less 
opportunity  for  manipulation  or 
distortion  if  a  member  of  a  group  enters 
into  a  hedging  transaction  with  another 
member  that  is  using  mark-to-market 
accounting  for  tax  purposes.  Thus. 
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Under  the  single-entity  approach  of 
the  proposed  regulations,  transactions 
between  members  of  a  consolidated 
group  are  not  hedging  transactions 
because  they  do  not  reduce  the  risk  of 
the  group.  Instead,  these  transactions 
are  subject  to  the  rules  of  section  1502 
and  the  regulations  thereunder,  which 
govern  the  timing  and  character  of . 
income  on  intercompany  transactions 
and  obligations.  Thus,  only  a 
transaction  with  a  third  party  can 
qualify  as  a  hedging  transaction. 

Several  commentators  on  the 
proposed  character  and  timing 
regulations  requested  that  the  IRS  adopt 
a  separate-entity  regime  for  related-party 
hedges.  They  expressed  concern  that, 
under  a  single-entity  regime,  a  hedging 
member  may  not  have  the  information 
necessary  to  comply  with  the 
identification  requirements  imposed  on 
hedging  transactions.  That  is.  the 
hedging  member  may  not  have 
information  with  respect  to  the 
transaction  that  gave  rise  to  the  risk  that 
was  transferred  to  it  in  the 
intercompany  transaction. 

Under  a  separate-entity  approach,  an 
intercompany  transaction  that  met  the 
definition  in  §  1.1221-2(b)  would  be 
respected  as  a  hedging  transaction  and 
accounted  for  as  such,  and  the 
transaction  would  not  be  subject  to  the 
intercompany  transaction  r^ime.  In 
other  words,  if  a  member  of  a 
consolidated  group  enters  into  a 
transaction  to  transfer  risk  to  another 
member,  the  transaction  would  be 
treated  as  if  it  had  been  entered  into 
with  an  unrelated  party. 

The  IRS  and  Treasury  recognize  that, 
where  a  consolidated  group  uses 
intercompany  transactions  to  transfer 
risk  within  the  group,  the  separate- 
^  entity  approach  may  faciUtate  the 
identification  of  hedging  transactions 
and  simplify  the  accounting  for  those 
transactions.  A  generally  applicable 
-separate-entity  approach,  however, 
frequently  would  not  clearly  reflect  the 
income  of  the  consolidated  group  and 
might  be  subject  to  manipulation. 
Moreover,  a  general  separate-entity 
approach  for  hedges  would  be  contrary 
to  the  single-entity  approach  of  recently 
proposed  §  1.1502-13,  and  it  would  be 
difficult  to  coordinate  the  treatment  of 
intercompany  hedging  transactions  with 
the  treatment  of  other  intercompany 
transactions. 

Despite  the  concern  with  a  general 
separate-entity  approach,  the  IRS  and 
Treasury  believe  that  there  is  less 
opportunity  for  manipulation  or 
distortion  if  a  member  of  a  group  enters 
into  a  hedging  transaction  with  another 
member  that  is  using  mark-to-market 
accounting  for  tax  purposes.  Thus, 


when  a  group  contains  a  hedging 
member  that  accounts  for  the 
transaction  on  a  mark-to-market  method 
of  accounting,  a  Umited  separate-entity 
approach  may  be  acceptable. 

Therefore,  the  proposed  regulations 
allow  a  consolidated  group  to  make  a 
separate-entity  election.  The  election  is 
made  by  the  group  for  all  of  its  hedging 
activities  and  may  not  be  revoked 
without  the  consent  of  the 
Commissioner.  If  a  group  makes  the 
election,  the  risk  of  one  member  is  not 
treated  as  risk  of  the  other  members. 
Thus,  a  -member  can  hedge  only  its  own 
risk,  and  an  intercompany  transaction 
must  be  used  if  one  member  of  the 
group  wishes  to  transfer  risk  to  another 
member. 

In  an  electing  group,  certain 
intercompany  transactions  are 
recognized  as  hedging  transactions  for 
purposes  of  §  1.1221-2.  An 
intercompany  transaction  is  treated  as  a 
hedging  transaction  if  it  would  be  a 
hedging  transaction  if  entered  into  with 
an  unrelated  party,  and  if  it  is  entered 
into  with  another  member  that,  under 
its  method  of  accounting,  marks  the 
position  to  market.  Thus,  for  example, 
an  operating  member  could  enter  into  a 
hedging  transaction  with  a  hedging 
member  that  marks  the  position 
obtained  to  market  under  section  475. 
As  a  result  of  the  separate-entity 
election,  the  hedging  transaction  is  not 
treated  as  an  intercompany  transaction 
or  obligation  for  purposes  of  section 
1502  and  the  regulations  thereunder, 
and  any  gain  or  loss  to  the  member 
marking  to  market  the  position  obtained 
is  ordinary. 

This  special  treatment  is  provided 
only  for  intercompany  transactions 
entered  into  with  a  member  that  marks 
its  position  to  market.  If  an  identical 
transaction  is  entered  into  with  a 
member  of  the  group  that  does  not  mark 
to  market  the  position  obtained,  the 
trarisaction  is  subject  to  the 
intercompany  transaction  rules  under 
section  1502.  Thus,  the  separate-entity 
election  is  likely  to  be  made  only  by  a 
group  whose  intercompany  hedging 
activity  is  done  with  a  member  that  uses 
a  mark-to-market  method  of  accounting. 

The  proposed  regulations  provide 
identification  rules  that  conform  to  the 
treatment  of  hedging  transactions 
described  above.  If  a  consolidated  group 
is  under  the  general  rule  of  the 
regulations  (the  single-entity  approach), 
identification  is  done  as  if  the  members 
of  the  group  were  divisions  of  a  single 
corporation.  The  member  engaging  in  a 
hedging  transaction  with  an  unrelated 
party  identifies  the  transaction  and  the 
item,  items,  or  aggregate  risk  being 


hedged,  even  if  the  item,  items,  or 
aggregate  risk  is  that  of  another  member. 

If  a  group  is  under  the  general  rule  but 
uses  intercompany  transactions  to 
transfer  risk  within  the  group,  it  may 
satisfy  the  identification  requirement  by 
identifying  the  item,  items,  or  aggregate 
risk  being  hedged,  its  intercompany 
transactions,  and  its  hedging 
transactions  with  unrelated  parties. 
Although  the  intercompany  transactions 
are  not  respected  as  hedging 
transactions,  their  identification  should 
enable  the  group  to  associate  hedging 
transactions  with  the  item,  items,  or 
aggregate  risk  being  hedged. 

If  a  group  makes  the  separate-entity 
election,  each  member  must  identify  its 
hedging  transactions  with  unrelated 
parties,  its  intercompany  transactions 
that  are  treated  as  hedging  transactions 
under  these  regulations,  and  the  item, 
items,  or  aggregate  risk  being  hedged,  as 
appropriate. 

The  proposed  regulations  also  provide 
rules  with  respect  to  the  effects  of 
identification  and  nonidentification.  If  a 
group  is  under  the  general  rule,  the 
rules  of  §  1.1221-2(11  apply  to  a  hedging 
transaction,  but  not  to  intercompany 
transactions.  If  a  group  makes  the 
separate-entity  election,  the  rules  of 
§  1.1221- 2(f)  are  extended  to 
intercompany  transactions  that  are 
treated  as  hedging  transactions  under 
these  regulations. 

Finally,  the  proposed  regulations 
provide  new  rules  with  respect  to 
timing  under  §  1.446—4.  If  a  group  is 
under  the  general  rule,  it  accounts  for 
hedging  transactions  as  if  the  members 
of  the  group  were  divisions  of  a  single 
corporation.  The  income,  deduction, 
gain,  or  loss  on  a  hedging  transaction  is 
matched  with  the  income,  deduction, 
gain,  or  loss  on  the  item,  items,  or 
aggregate  risk  being  hedged  and  not 
with  an  intercompany  transaction.  If  a 
group  makes  the  separate-entity 
election,  the  rules  of  §  1.446—4  apply  on 
a  member-by-member  basis  to  hedging 
transactions  with  unrelated  parties  and 
to  intercompany  transactions  that  are 
treated  as  hedging  transactions  under 
these  regulations. 

It  is  anticipated  that  these  regulations 
will  apply  to  transactions  entered  into 
on  or  after  the  date  that  is  60  days  after 
the  publication  of  final  regulations  on 
this  subject  in  the  Federal  Register. 

All  of  the  rules  described  above  apply 
only  in  the  case  of  a  consolidated  group. 
Thus,  the  proposed  regulations  do  not 
treat  as  a  hedging  transaction  the 
hedging  of  the  risk  of  a  related  party  that 
is  not  a  member  of  the  same 
consolidated  group.  The  IRS  is 
concerned  that  the  single-entity 
approach  is  generally  not  appropriate 
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where  the  parties  ^  not  members  of 
the  same  consolidated  group. 

Outside  the  context  of  a  consolidated 
group,  taxpayers  wfith  ordinary  business 
risk  sometimes  enter  into  transactions  to 
transfer  risk  to  a  related  party. 
Commentators  ha\)  e  requested  that  these 
transactions  be  treated  as  hedging 
transactions  and  tliat  the  entities  to 
which  risk  is  transferred  be  treated  as 
realizing  ordinary  gain  or  loss  on  their 
positions  in  these  transactions.  The  IRS 
is  concerned,  however,  about  whether 
these  transactions  teduce  risk,  whether 
the  requested  ordinary  treatment  to  the 
entities  receiving  risk  is  authorized 
under  the  Internal  Revenue  Code 
(Code),  and  whether  the  approach 
would  create  opportunities  for 
manipulation.  Therefore,  the  proposed 
regulations  do  not  pclude  the  requested 
rule. 

The  IRS  intends Ito  issue  guidance 
under  section  475  of  the  Code  to 
coordinate  the  hedping  exception  of 
section  475(b)(l)(C|(  with  these  rules.  Id 
particular,  if  a  consolidated  group  has 
not  made  a  separatts-entity  election,  the 
IRS  is  considering  whether  the 
identification  of  a  nedging  transaction 
by  a  member  subject  to  section  475 
should  generally  b^  sufficient  to  identify 
the  transaction  as  a  hedge  under  section 
475(b)(1)(C),  provided  the  hedged  item 
or  items  are  not  securities  subject  to 
section  475(a).  In  this  case,  gain  or  loss 
on  the  hedging  traasaction  would 
generally  be  subjecjtto  the  timing  rules 
of  §  1.446-4  rather  than  to  mark-to- 
market  treatment  u  nder  section  475. 
Comments  are  reqi  ested  on  this  matter. 

Special  Analyses 

It  has  been  deter  nined  that  this  notice 
of  proposed  rulemi  iking  is  not  a 
significant  regulate  ry  action  as  defined 
in  EO  12866.  Then  fore,  a  regulatory 
assessment  is  not  r  squired.  It  also  has 
been  determined  tl  lat  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  a  id  the  Regulatory 
Flexibility  Act  (5  I  .S.C.  chapter  6)  do 
not  apply  to  these  egulations,  and. 
therefore,  a  Regula  ory  Flexibility 
Analysis  is  not  req  jired.  Pursuant  to 
section  7805(f)  of  t  le  Internal  Revenue 
Code,  this  notice  o  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for ;  idvocacy  of  the  Small 
Business  Administ  ration  for  comment 
on  its  impact  on  sr  lall  business 

Comments  and  Pu!  >lic  Hearing 

Before  these  pro  josed  regulations  are 
adopted  as  final  re  ;ulations, 
consideration  will  ye  given  to  any 
written  comments  a  signed  original  and 
eight  (8)  copies)  th  it  are  submitted 
timely  to  the  IRS.  /  Jl  comments  will  be 


available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Tuesday.  October  18,  1994,  at  10:00 
a.m.  in  room  3718, 1111  Constitution 
Avenue,  NVV.,  Washington,  DC,  20224. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the  Internal 
Revenue  Building  lobby  more  than  15 
minutes  before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
wTitten  comments  by  September  26, 
1994,  and  submit  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  September  26, 
1994. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  chargerat  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jo  Lynn  Ricks,  Office  of 
Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  §  1.1221-2  and  by  adding 
entries  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  '  * 

Section  1.446—4  also  is.sued  under  26 
U.S.C.  1502.  '  *  * 

Section  1.1221-2  also  issued  under  26 
use.  1502  and  6001.  *  *•* 

Par.  2.  Section  1.446-4  is  amended  by 
adding  the  text  of  paragraph  (e)(9)  to 
read  as  follows: 

§  1.446-4    Hedging  transactions. 

*  A  *  *  * 

(e)  •  •  • 

(9)  Hedging  by  mewbcrs  of  a 
consolidated  group — (i)  General  nile.  In 
ppneral.  a  member  of  a  consolidated 


group  that  hedges  the  risk  of  another 
member  must  account  for  its  hedging 
transactions  as  if  all  of  the  members 
were  separate  divisions  of  a  single 
corporation.  Thus,  the  timing  of  the 
income,  deduction,  gain,  or  loss  on  a 
hedging  transaction  must  be  matched 
with  the  timing  of  income,  deduction, 
gain,  or  loss  from  the  item  or  items 
being  hedged  rather  than  with  an 
intercompany  transaction. 

(ii)  Separate-entity  election.  If  a 
consolidated  group  makes  an  election 
under  §  1.1221-2(d)(2),  each  member  of 
the  consolidated  group  must  account  for 
its  hedging  transactions  (including  its 
intercompany  transactions  that  are 
treated  as  hedging  transactions)  in  a 
manner  that  meets  the  requirements  of 
paragraph  (b)  of  this  section.  Thus,  each 
member  of  the  group  must  comply  with 
this  section  for  its  hedging  transactions 
without  regard  to  the  fact  that  the 
taxpayer  is  a  member  of  a  consolidated 
group. 

(iiO  Definitions.  For  definitions  of 
consolidated  group,  member  of  a 
consolidated  group,  and  intercompany 
transaction,  see  section  1502  and  the 
regulations  thereunder. 

(iv)  Effective  date.  This  paragraph 
(e)(9)  applies  to  transactions  entered 
into  on  or  after  the  date  60  days  after 
publication  of  final  regulations  on  this 
subject  in  the  Federal  Register 

Par.  3.  Section  1221-2  is  amended  by 
adding  the  text  of  paragraphs  (d),  (e)(5). 
(f)(3),  and  (g)(4)  to  read  as  follows: 

§1.1221-2    Hedging  transactions. 

*  •  *  «  « 

(d)  Hedging  by  members  of  a 
consolidated  group — (1)  General  rule. 
For  purposes  of  this  section,  the  risk  of 
one  member  of  a  consohdated  group  is 
treated  as  the  risk  of  the  other  members  ^ 
as  if  all  of  the  members  of  the  group 
were  divisions  of  a  single  corporation. 
For  example,  if  any  member  of  a 
consolidated  group  hedges  the  risk  of 
another  member  of  the  group  by 
entering  into  a  transaction  with  an 
unrelated  person,  that  transaction  may 
potentially  qualify  as  a  hedging 
transaction.  Under  this  rule, 
intercompany  transactions  are  not 
hedging  transactions  because  they  are 
treated  as  transactions  between 
divisions  of  a  single  corporation  and 
thus  do  not  reduce  the  risk  of  the  group. 

(2)  Separate-entity  election.  In  Iteu  of 
the  treatment  specified  in  paragraph 
(d)(1)  of  this  section,  a  consolidated 
group  may  elect  separate-entity 
treatment  of  its  hedges.  If  a  group  makes 
this  separate-entity  election,  the 
following  rules  apply. 

(i)  Risk  of  one  member  not  risk  of 
other  members.  Notwithstanding 


paragraph  (d)(1)  of  this  section,  the  risk 
of  one  member  is  not  treated  as  the  risk 
of  other  memt)ers. 

(ii)  Intercompany  transactions.  An 
intercompany  transaction  or  obligation 
is  a  hedging  transaction  with  respect  to 
a  member  of  a  consolidated  group  if  and 
only  if  it  meets  the  following 
requirements — 

(A)  The  position  of  the  member  in  the 
intercompany  transaction  or  obligation 
would  qualify  as  a  hedging  transaction 
with  respect  to  that  member  if  that 
member  entered  into  the  transaction 
with  an  unrelated  party;  and 

(B)  The  position  of  the  other  member 
(the  marking  member)  in  the  transaction 
is  marked  to  market  under  the  marking 
member's  method  of  accounting. 

(iii)  Treatment  of  intercompany 
hedging  transactions.  An  intercompany 
transaction  or  obligation  that  is  a 
hedging  transaction  (because  it  meets 
the  requirements  of  paragraphs  (d)(2)(ii) 
(A)  and  (B)  of  this  section)  is  treated  as 
follows — 

(A)  Neither  the  hedging  transaction 
nor  any  intercompany  obligation  with 
respect  to  that  transaction  is  treated  as 
an  intercompany  transaction  or 
obligation  for  purposes  of  section  1502 
and  the  regulations  thereunder:  and 

(B)  Except  as  provided  in  paragraph 
(f)(3)  of  this  section,  the  character  of  the 
marking  member's  gain  or  loss  from  the 
transaction  is  ordinary. 

(iv)  Making  and  revoking  the  election. 
The  election  described  in  this  paragraph 
(d)(2)  must  be  made  in  a  separate 
statement  that  is  filed  with  the  group's 
consolidated  return  for  the  taxable  year 
that  includes  the  first  date  for  which  the 
election  is  to  apply.  The  statement  must 
specify  that  the  election  is  being  made 
and  must  indicate  the  date  that  the 
election  is  to  be  effective.  The  election 
applies  to  all  transactions  entered  into 
on  or  after  the  date  so  indicated.  In  no 
event,  however,  does  the  election  apply 
to  transactions  entered  into  before  Uie 
date  60  days  after  final  regulations  on 
this  subject  are  published  in  the  Federal 
Register.  The  election  cannot  be 
revoked  without  the  consent  of  the 
Commissioner." 

(3)  Definitions.  For  definitions  of 
consolidated  group,  member  of  a 
consolidated  group,  intercompany 
transaction,  and  intercompany 
obligation,  see  section  1502  and  the 
regulations  thereunder. 

(4)  Examples.  These  examples 
illustrate  this  paragraph  (d).  In  the.se 
examples,  O  and  H  are  members  of  the 
same  consolidated  group.  0*5  business 
operations  give  rise  to  interest  rate  risk 
"A."  which  O  wishes  to  hedge.  O  enters 
into  an  intercompany  transaction  with 
H  that  transfers  the  risk  to  H.  O's 
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paragraph  (d)(1)  of  this  section,  the  risk 
of  one  member  is  not  treated  as  the  risk 
of  other  memt)ers. 

(ii)  Intercompany  transactions.  An 
intercompany  transaction  or  obligation 
is  a  hedging  transaction  with  respect  to 
a  member  of  a  consolidated  group  if  and 
only  if  it  meets  the  following 
requirements — 

(A)  The  position  of  the  member  in  the 
intercompany  transaction  or  obligation 
would  qualify  as  a  hedging  transaction 
with  respect  to  that  member  if  that 
member  entered  into  the  transaction 
with  an  unrelated  party;  and 

(B)  The  position  of  the  other  member 
(the  marking  member)  in  the  transaction 
is  marked  to  market  under  the  marking 
member's  method  of  accounting. 

(iii)  Treatment  of  intercompany 
hedging  transactions.  An  intercompany 
transaction  or  obligation  that  is  a 
hedging  transaction  (because  it  meets 
the  requirements  of  paragraphs  (d)(2)(ii) 
(A)  and  (B)  of  this  section)  is  treated  as 
follows — 

(A)  Neither  the  hedging  transaction 
nor  any  intercompany  obligation  with 
respect  to  that  transaction  is  treated  as 
an  intercompany  transaction  or 
obligation  for  purposes  of  section  1502 
and  the  regulations  thereunder:  and 

(B)  Except  as  provided  in  paragraph 
(f)(3)  of  this  section,  the  character  of  the 
marking  member's  gain  or  loss  from  the 
transaction  is  ordinary. 

(iv)  Making  and  revoking  the  election. 
The  election  described  in  this  paragraph 
(d)(2)  must  be  made  in  a  separate 
statement  that  is  filed  with  the  group's 
consolidated  return  for  the  taxable  year 
that  includes  the  first  date  for  which  the 
election  is  to  apply.  The  statement  must 
specify  that  the  election  is  being  made 
and  must  indicate  the  date  that  the 
election  is  to  be  effective.  The  election 
applies  to  all  transactions  entered  into 
on  or  after  the  date  so  indicated.  In  no 
event,  however,  does  the  election  apply 
to  transactions  entered  into  before  tfie 
date  60  days  after  final  regulations  on 
this  subject  are  published  in  the  Federal 
Register.  The  election  cannot  be 
revoked  without  the  consent  of  the 
Commissioner." 

(3)  Definitions.  For  definitions  of 
consolidated  group,  member  of  a 
consolidated  group,  intercompany 
transaction,  and  intercompany 
obligation,  see  section  1502  and  the 
regulations  thereunder. 

(4)  Examples.  These  examples 
illustrate  this  paragraph  (d).  In  these 
examples.  O  and  H  are  members  of  the 
same  consolidated  group.  C^s  business 
operations  give  rise  to  interest  rate  risk 
"A,"  which  O  wishes  to  hedge.  O  enters 
into  an  intercompany  transaction  with 
H  that  transfers  the  risk  to  H.  O's 


position  in  the  intercompany 
transaction  is  "B,"  and  tTs  position  in 
the  contract  is  "C."  H enters  into 
position  "D"  with  a  third  party  to 
reduce  the  interest  rate  risk  it  has  with 
respect  to  its  position  C.  D  would  be  a 
hedging  transaction  with  respect  to  risk 
A  if  O's  risk  A  were  ffs  risk. 

Example  J  Single-entity  treatment — (i) 
General  rule.  Under  paragraph  (d){l )  of  this 
section.  O's  risk  A  is  treated  as  hTs  risk,  and 
therefore  D  is  a  hedging  transaction  with 
respect  to  risk  A.  Thus,  the  character  of  D  is 
determined  under  the  rules  of  this  section, 
and  D  must  be  accounted  for  under  a  method 
of  accounting  that  satisfies  §  1.446-4.  The 
intercompany  transaction  B-C  is  not  a 
hedging  transaction,  and  the  B-C  transaction 
is  accounted  for  according  to  the  regulations 
under  section  1502. 

(ii)  Identification.  Dmust  be  identified ,€'s 
a  hedging  transaction  under  paragraph  (e)(1) 
of  this  section,  and  A  must  be  identified  as 
the  hedged  item  under  paragraph  (e)(2)  of 
this  section.  Under  paragraph  (e)(5)  of  this 
section,  the  identification  of  y1  as  the  hedged 
item  can  be  accomplished  by  identifying  the 
positions  in  the  intercompany  transaction  as 
hedges  or  hedged  items,  as  appropriate. 
Thus,  substantially  contemporaneously  with 
entering  into  D,  Hmay  identify  C'as  the 
hedged  item  and  O  may  identify  0  as  a  hedge 
and  A  as  the  hedged  item. 

Example  2.  Separate-entity  election;  no 
marking.  In  addition  to  the  facts  stated  above, 
assume  that  the  group  makes  a  separate- 
entity  election  under  paragraph  (d)(2)  of  this 
section.  If  H  does  not  mark  C  to  market  under 
its  method  of  accounting,  then  B  is  not  a 
hedging  transaction,  and  the  B-C 
intercompany  transaction  is  accounted  for 
under  the  rules  of  section  1502.  D  is  not  a 
hedging  transaction  with  respect  to  A.  but  D 
may  be  a  hedging  transaction  with  respect  to 
C  if  the  requirements  of  ptaragraph  (b)  of  this 
section  are  met.  If  D  is  not  part  of  a  hedging 
transaction,  then  Dmay  be  part  of  a  straddle 
for  purposes  of  section  7092. 

Example  3.  Separate-entity  election: 
marking.  The  facts  are  the  same  as  in 
Example  2  above.  If  H  marks  C  to  market 
under  its  method  of  accounting  and  B  would 
be  a  hedging  transaction  with  respect  to  O  if 
O  had  entered  into  that  transaction  with  an 
unrelated  party,  then  the  B-C  transaction  is 
a  hedging  transaction  with  respect  to  O. 
Thus.  O's  position  0  is  a  hedging  transaction 
with  respect  to  its  risk  A.  the  B-C  transaction 
is  not  treated  as  an  intercompany  transaction 
or  obligation,  and  tTs  income,  deduction, 
gain  or  loss  on  C  is  ordinary.  D  is  a  hedge 
of  C  if  it  meets  the  requirements  of  p>aragraph 
(b)  of  this  section. 

(e)*  •   * 

(5)  Identification  of  hedges  involving 
members  of  the  same  consolidated 
group — (i)  General  rule.  If  one  member 
of  a  consolidated  group  hedges  the  risk 
of  another  member  under  the  general 
rule  of  paragraph  (d)(1)  of  this  section, 
then  the  identification  requirements  of 
this  paragraph  (e)  must  be  met  as  if  all 
of  the  members  of  the  group  were 


divisions  of  a  single  corporation.  Thus, 
the  member  entering  into  the  hedging 
transaction  with  a  third  party  must 
identify  the  hedging  transaction  under 
paragraph  (e)(1)  of  this  section.  Under 
paragraph  (e)(2)  of  this  section,  that 
member  must  also  identify  the  item, 
items,  or  aggregate  risk  that  is  being 
hedged,  even  if  the  item,  items,  or 
aggregate  risk  relates  primarily  or 
entirely  to  other  members  of  the  group. 
If  the  members  of  a  group  use 
intercompany  transactions  or 
obligations  to  transfer  risk  within  the 
group,  the  requirements  of  paragraph 
(e)(2)  of  .this  section  may  be  met  by 
identifying  the  intercompany 
transactions  or  obligations  as  hedges  or 
hedged  items,  as  appropriate.  Because 
identification  of  the  intercompany 
transaction  as  a  hedge  serves  solely  to 
identify  the  hedged  item,  the 
identification  is  timely  if  made  within 
the  period  required  by  paragraph  (e)(2| 
of  this  seaion.  For  example,  if  a 
member  transfers  risk  in  an 
intercompany  transaction,  it  may 
identify  under  the  rules  of  this 
paragraph  (e)  both  its  position  in  that 
transaction  and  the  item,  items,  or 
aggregate  risk  being  hedged.  The 
member  that  hedges  the  risk  outside  the 
group  may  identify  under  the  rules  of 
this  paragraph  (e)  both  its  position  with 
the  third  party  and  its  position  in  the 
intercompany  transaction.  See 
paragraph  (d)(4)  of  this  section  for  an 
example  of  this  identification. 

(ii)  Rule  for  taxpayers  making  the 
separate-entity  election.  If  a 
consolidated  group  makes  tlie  separate- 
entity  election  imder  paragraph  (d)(2)  ot 
this  section,  each  member  of  the  group 
must  satisfy  the  requirements  of  this 
paragraph  (e)  as  though  it  were  not  a 
member  of  a  consolidated  group. 
»         •         •         *         • 

(0*  *  * 

(3)  Transactions  by  members  of  a 
consolidated  group— -{i)  General  rule.  It 
a  consolidated  group  is  under  the 
general  rule  of  paragraph  (d)(1)  of  this 
section,  the  rules  of  this  paragraph  (f) 
apply  only  to  hedging  transactions  and 
not  to  intercompany  transactions. 

(ii)  Separate-entity  election.  If  a 
consolidated  group  has  made  the 
election  under  paragraph  (d)(2)  of  this 
section,  then,  in  addition  to  the  rules  of 
paragraphs  (f)(1)  and  (f)(2)  of  this 
section,  the  following  rules  apply. 

(A)  If  an  intercompany  transaction  is 
identified  as  a  hedging  transaction  hut 
does  not  meet  the  requirements  of 
paragraphs  (d)(2)(ii)  (A)  and  (B)  of  this 
section,  then  both  parties  to  the 
transaction  are  subject  to  the  rules  of 
paragraph  (f)(1)  of  this  section  with 
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respect  to  the  transaction  as  though  both 
had  identified  their  positions  in  the 
transaction  as  hedgifig  transactions, 
notwithstanding  the!  regulations  under 
section  1502.  1 

(B)  If  a  transaction  that  meets  the 
requirements  of  paragraphs  (d)(2)(ii)  (A) 
and  (B)  is  not  identiped  as  a  hedging 
transaction,  then  boyi  parties  to  the 
transaction  are  subject  to  the  rules  of 
paragraph  (f)(2).       j 

(g)*  •   *  I 

(4)  Effective  date  tor  hedges  by 
members  of  a  consolidated  group. 
Paragraphs  (d),  (e)(5),  and  (0(3)  of  this 
section  apply  to  transactions  entered 
into  on  or  after  the  date  that  is  60  days 
after  publication  of  ^nal  regulations  in 
the  Federal  Registeii 
Margaret  Milner  RichArdson, 
Commissioner  of  Internal  Revenue. 
|FR  Doc  94-16869  Filjd  7-13-94;  9:10  ami 
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PANAMA  CANAL  COMMISSION 
35  CFR  Parts  133  aad  135 

RIN  3207-AA23  | 

ToHs  for  Use  of  Canal  and  Rules  for 
Meaaurament  of  Veasels 

AGENCY:  Panama  Ca^al  Commission. 
ACTION:  Proposed  ru|e;  recommendation 
to  the  President. 


summary:  The  Pana^ia  Canal 
Commission  proposes  a  major  revision 
of  the  rules  for  meaaurement  of  vessels 
using  the  Panama  Q  inal  to  become 
effective  October  1,  1994.  The  existing 
rules  of  measuremei it  will  be  replaced 
with  a  simplified,  objective  approach 
which  brings  the  Commission's  system 
in  line  with  an  inter  lational  practice 
which  will  enter  int )  full  application 
worldwide  on  July  18, 1994.  The 
proposed  rules  appl  r  a  mathematical 
formula  to  the  vesse  's  total  volume  to 
produce  the  basis  fo  *  assessing  tolls. 
The  tonnage  values  ;omputed  under  the 
proposed  system  art  comparable  to 
those  calculated  un(  er  the 
Commission's  existing  rules  and,  in  the 
aggregate,  are  equal  to  existing  tonnages; 
accordingly,  no  chai  iges  are  proposed  to 
the  rates  of  toll  for  ii  se  of  the  Canal; 
however,  certain  ad  ninistrative  changes 
to  the  regulations  d(  aling  with  Canal 
tolls  are  necessary  t(i  ensure  their 
consistency  with  th(  i  revised  rules  of 
measurement. 


DATES:  The  anticipa  ed 
the  final  rule  is  October 


effective  date  of 
1,  1994. 


FOR  FURTHER 
Michael  Rhode,  Jr., 
Canal  Commission, 


INFORM  IVTION 


CONTACT: 
Secretary,  Panama 
1825  I  Street  NW.. 


Suite  1050,  Washington,  DC  20006- 
5402,  (Telephone:  (202)  634-«441) 
(Facsimile:  (202)  634-6439). 
SUPPLEMENTARY  INFORMATION:  A 
complete  revision  to  the  Rules  for 
Measurement  of  Vessels  for  the  Panama 
Canal  contained  in  35  CFR  part  135  is 
proposed.  The  proposed  revision  is 
designed  to  simplify  the  Commission's 
measurement  procedures  which  since 
the  Canal's  inception  have  been  based 
on  the  Moorsom  system.  The  change  is 
designed  to  bring  measurement  rules  at 
the  Canal  Ln  line  with  the  worldwide 
standard  of  tonnage  measurement  and 
achieve  compatibility  with  the  1969 
International  Convention  on  Tonnage 
Measurement  of  Ships  (Convention). 
The  Convention,  which  establishes  a 
universal  system  of  measurement  for 
vessels  engaged  on  an  international 
voyage,  came  into  effect  in  theJJnited 
States  on  February  10, 1983. 

This  new  35  CFR  part  135  would 
provide  for 

a.  Establishment  of  measiirement 
rules  for  the  Panama  Canal  Commission 
which  are  based  on  Annex  1  of  the 
Convention; 

b.  Transitional  relief  measures  for 
certain  vessels,  provided  they  do  not 
have  a  structural  change  which  results 
in  an  alteration  of  10  percent  or  more  in 
their  total  voliune; 

c.  Continued  use  of  foreign  tonnage 
authorities,  and  for  acceptance  of 
reasonably  accurate  volumes  provided 
by  them; 

d.  Correction  of  tonnage  values  as 
necessary  to  satisfy  the  Commission's 
desire  for  accuracy;  and 

e.  Calculation  of  volumes  for  vessels 
without  an  International  Tonnage 
Certificate  1969  (ITC  69)  through  an 
alternative  tonnage  estimating  formula. 

Subpart  A  contains  general  provisions 
concerning  use  of  the  Panama  Canal 
Universal  Measurement  System  (PC/ 
UMS)  Net  Tonnage  for  the  purpose  of 
calculating  tolls  and  measurement  fees. 
It  provides  for  the  presentation  of  an 
ITC  69  or  suitable  substitute  or  the 
application  of  alternative  measurement 
procedures.  It  retains  provision  for 
Commission  control  over  the 
measurement  determination, 
verification  of  tonnage  certificates  and 
the  administration  of  these  rules. 

Subpart  B  establishes  the  PC/UMS. 
Under  it,  tolls  will  be  assessed  on  the 
basis  of  the  PC/UMS  Net  Ton.  The 
Commission  will  apply  a  mathematical 
formula  to  the  total  volume  in  order  to 
determine  the  PC/UMS  Net  Tonnage. 
This  formula  has  been  established  so  as 
to  produce  tonnage  and,  hence, 
revenues  that  in  the  aggregate  are  equal 
to  those  produced  annually  under  the 


current  system.  The  first  of  the  two 
mathematical  factors,  K4,  is  applied  to  V 
(Volume)  and  reduces  it  to  a  value  that, 
in  most  cases,  is  equal  to  the  Net 
Tonnage  under  existing  measurement 
rules.  In  some  instances — generally, 
ships,  other  than  passenger  ships,  with 
exceptional  amounts  of  enclosed  spaces, 
a  second  factor,  Ks,  a  gradually 
increasing  additive  factor,  is  applied  to 
V.  When  the  tonnage  produced  by  K5  is 
added  to  the  tonnage  value  developed 
by  K4  the  result  once  again  closely 
approximates  tonnage  values  produced 
under  the  current  system.  Relevant 
definitions  are  set  forth  in  this  subpart 
The  subpart  also  establishes  the  rules 
concerning  measurement  and 
calculations.  Finally,  the  subpart 
addresses  measurement  rules  in  the 
event  of  a  total  volume  change. 

Subpart  C  continues  without 
substantive  chan^  of  the  proseot  rules 
for  the  measurement  of  warahips, 
dredges  and  floating  drydocks.  Tolls  for 
these  vessels  will  continue  to  be  based 
on  their  tonnage  of  actual  displacement 

Subpart  D  provides  transitional  relief 
measures  for  vessels  which  previously 
transited  the  Canal  and  have  not  had  a 
significant  structural  change.  These 
measures  provide  relief  to  almost  100% 
of  the  Canal's  existing  customers  and 
will  apply  during  the  vessels's  entire 
service  life.  The  relief  measures  provide 
that  all  vessels  with  a  previous  transit 
between  March  23, 1976  (the  date  of  the 
last  major  measurement  rule  change) 
and  October  1 ,  1994  will  be 
grandfathered  at  the  Net  Tonnage  of 
their  Panama  Canal  tonnage  certificate 
as  of  September  30, 1994.  This 
grandfathered  tonnage  value  will 
continue  imless  a  change  is  made  in  the 
enclosed  volume  of  the  vessel  of  ten 
percent  or  more.  Changes  of  less  than 
10%  shall  accimiulate;  however, 
reductions  in  volume  shall  be  deducted 
from  any  increases.  Only  a  few  vessels 
a  year  are  expected  to  lose  their  relief 
status  due  to  this  provision. 

Subpart  E  sets  forth  the  measurement 
procedures  the  Commission  will  use 
when  it  becomes  necessary  for  the 
Commission  to  determine  the  total 
volume  of  a  vessel.  The  Commission 
anticipates  using  digitizing  techniques 
whenever  possible  and  anticipates  an 
accuracy  level  equal  to  that  of  the 
governmental  and  commercial 
classification  societies.  As  a  last  reson, 
the  Commission  has  two  tonnage 
estimating  formulas.  The  first  and 
preferred  formula,  set  forth  in 
§  135.42(a)(2)(i),  provides  for  an 
estimate  of  the  volume  of  the  underdeck 
that  is  close  to  that  which  would  have 
been  developed  if  adequate  plans  and 
documentation  were  available.  The 


Commissions's  testing  of  this  formula 
on  a  representative  sample  of  ships 
demonstrated  a  standard  deviation  of 
2.8%  for  this  formula.  The  second 
formula.  §  135.42(a)(2)(ii),  has  a 
standard  delation  and  distribution 
pattern  comparable  to  the  tonnage 
estimating  formula  used  by  the 
Commission  for  years  and  set  forth 
currently  at  §  135.212  (1993). 

In  addition  to  the  changes  to  35  CFR 
part  135,  certain  administrative  changes 
to  35  CFR  part  133  (Tolls  for  Use  of 
Canal)  are  required.  These  changes  will 
reconcile  the  language  of  part  133  with 
the  revised  part  135  by  allowing  for  the 
use  of  the  ITC  69  to  obtain  the  required 
total  volume  information. 

Section  1604  of  the  Panama  Canal  Act 
of  1979.  as  amended,  22  U.S.C.  3794. 
establishes  the  procedures  tliat  the 
Commission  must  follow  in  proposing 
changes  in  the  rules  for  measurement  of 
vessels.  Those  procedures  have  been 
supplemented  by  regulations  in  35  CFR 
part  70,  which  provide  interested 
parties  with  instructions  for 
participating  in  the  process  governing 
changes  in  the  measurement  rules. 

Pursuant  to  the  statute  and 
regulations,  on  April  18. 1994,  an 
advance  notice  of  proposed  rulemaking 
was  published  in  the  Federal  Register 
(59  FR  18332)  recommending  the 
approval  of  the  PC/UMS.  At  that  time, 
a  written  analysis  showing  the  basis  and 
justification  for  the  proposed  revision  or 
the  measurement  rules  was  made 
available  to  interested  parties. 

Written  comments  were  solicited  and 
received  from  interested  parties,  and  a 
public  hearing  was  held  in  Washington 
DC  on  May  25.  1994.  The  views 
presented  by  the  interested  parties,  as 
well  as  other  relevant  information,  were 
considered  by  the  Board  of  Directors  of 
the  Commission  at  its  quarterly  meeting 
of  July  1994.  On  July  13.  1994,  the 
Board  voted  to  recommend  to  the 
President  that  the  rules  for  the 
measurement  of  vessels  using  the 
Panama  Canal  be  revised  so  as  to  adopt 
the  PC/L'MS  effective  October  1,  1994. 
A  complete  record  of  the  proceedings    ^ 
since  the  initiation  of  the  proposal, 
including  the  data,  views  and  comments 
submitted  by  the  interested  parties  will 
be  forwarded  to  the  President  with  tlie 
Commission's  recommendation.  In 
considering  the  proposal,  the  President 
has  the  authority  to  approve. 
disapprove,  or  modify  any 
recommendation  of  the  Commission. 
The  final  rule,  approved  and  published 
by  the  President,  shall  be  effective 
October  1, 1994,  or  30  days  fix)m  the 
date  of  publication  in  the  Federal 
Register,  whichever  occurs  later. 
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Commissions's  testing  of  this  formula 
on  a  representative  sample  of  ships 
demonstrated  a  standard  deviation  of 
2.8%  for  this  formula.  The  second 
formula.  §  135.42(a)(2)(ii).  has  a 
standard  deviation  and  distribution 
pattern  comparable  to  the  tonnage 
estimating  formula  used  by  the 
Commission  for  years  and  set  forth 
currently  at  §  135.212  (1993). 

In  addition  to  the  changes  to  35  CFR 
part  135,  certain  administrative  changes 
to  35  CFR  part  133  (Tolls  for  Use  of 
Canal)  are  required.  These  changes  will 
reconcile  the  language  of  part  133  with 
the  revised  part  135  by  allowing  for  the 
use  of  the  ITC  69  to  obtain  the  required 
total  volume  information. 

Section  1604  of  the  Panama  Canal  Act 
of  1979.  as  amended,  22  U.S.C.  3794. 
establishes  the  procedures  that  the 
Commission  must  follow  in  proposing 
changes  in  the  rules  for  measurement  of 
vessels.  Those  procedures  have  been 
supplemented  by  regulations  in  35  CFR 
part  70,  which  provide  interested 
parties  with  instnictions  for 
participating  in  the  process  governing 
changes  in  the  measurement  rules. 
.    Pursuant  to  the  statute  and 
regulations,  on  April  18. 1994,  an 
advance  notice  of  proposed  rulemaking 
was  published  in  the  Federal  Register 
(59  FR  18332)  recommending  the 
approval  of  the  PC/UMS.  At  that  time, 
a  written  analysis  showing  the  basis  and 
justification  for  the  proposed  revision  or 
the  measurement  rules  was  made 
available  to  interested  parties. 

Written  comments  were  solicited  and 
received  from  interested  parties,  and  a 
public  hearing  was  held  in  Washington 
DC  on  May  25, 1994.  The  views 
presented  by  the  interested  parties,  as 
well  as  other  relevant  information,  were 
considered  by  the  Board  of  Directors  of 
the  Commission  at  its  quarterly  meeting 
of  July  1994.  On  July  13,  1994,  the 
Board  voted  to  recommend  to  the 
President  that  the  rules  for  the 
measurement  of  vessels  using  the 
Panama  Canal  be  revised  so  as  to  adopt 
the  PC/UMS  effective  October  1. 1994. 
A  complete  record  of  the  proceedings    ^ 
since  the  initiation  of  the  proposal, 
including  the  data,  views  and  comments 
submitted  by  the  interested  parties  will 
be  forwarded  to  the  President  with  tlie 
Commission's  recommendation.  In 
considering  the  proposal,  the  President 
has  the  authority  to  approve, 
disapprove,  or  modify  any 
recommendation  of  the  Commission. 
The  final  rule,  approved  and  published 
by  the  President,  shall  be  effective 
October  1. 1994,  or  30  days  from  the 
date  of  publication  in  the  Federal 
Register,  whichever  occurs  later. 


The  Commission  has  been  exempted 
from  Executive  Order  12866  and, 
accordingly,  the  provisions  of  that 
directive  do  not  apply  to  this  propo.sed 
rule.  Evfti  if  the  Order  were  applicable, 
the  proposed  regulation,  which 
concerns  "rates"  and  "practices      -  - 
relating"  thereto,  would  not  constitute  a 
"rule"  as  that  term  is  defmed  in  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601(2))  and  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  that  Act. 

A  review  of  the  environmental  effecl 
of  the  proposed  measurement  rule 
changes  concludes  that  the  proposed 
change  will  not  have  a  significxjnt  effucl 
on  the  quality  of  the  human 
environment.  An  environmental  impa(.t 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969. 

Finally,  the  Administrator  of  the 
Panama  Canal  Commission  certifies  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778. 

List  of  Subjects  in  35  Parts  133  and  133 

Measurement,  Navigation.  Panama 
Canal.  Vessels. 

Accordingly,  it  is  proposed  thiil  35 
CFR  parts  133  and  135  be  amended  as 
follows: 

PART  133— TOLLS  FOR  USE  OF 
CANAL 

1.  The  authority  citation  for  part  13n 
is  revised  to  read  as  follows: 

Authority:  22  U.S.C  3791.  E.O.  12215.  45 
FR  3604.1,  3  CFR.  1981  Comp..  p.  257. 

2.  Section  133.1  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§133.1    Rates  of  toll. 

The  following  rates  of  toll  shall  be 
paid  by  vessels  using  the  Panama  Canal: 

(a)  On  merchant  vessels,  yachts,  army 
and  navy  transports,  colliers,  hospital 
ships,  and  supply  ships,  when  carrying 
passengers  or  cargo,  $2.21  per  PC/UMS 
Net  Ton — that  is,  the  Net  Tonnage 
determined  in  accordance  with  part  1.15 
of  this  chapter. 

(b)  On  vessels  in  ballast  without 
passengers  or  cargo.  $1.76  per  PC/UMS 
Net  Ton. 

«        •        •        *        * 

3.  Section  133.31  is  revised  lo  read  as 
follows: 

§  133.31    Measurement  of  vessels;  vessels 
to  secure  tonnage  certificate. 

The  rules  for  the  measurement  of 
vessels  are  fixed  by  part  135  of  this 
chapiter.  Vassels  desiring  to  transit  the 


Canal  shall  provide  themselves  with  a 
tonnage  certificate  in  accordance  with 
§  133.32. 

4.  Section  133.32  is  revised  to  read  a.*. 
,  follows: 

§  133.32  Measurement  of  vessels;  nf»aking 
and  correction  of  measuren^ents;  plans  and 
copies. 

Measurements  may  be  made  by  the 
admeasurers  of  the  Canal  or  certain 
other  officials  worldwide  as  designated 
by  the  Panama  Canal  Commission.  Each 
transiting  vessel  should  have  aboard 
and  available  to  Canal  Authorities  a  full 
set  of  plans  and  a  copy  of  the 
measurements  which  were  made  at  the 
time  of  issue  of  its  International 
Tonnage  Certificate  (1969).  as  well  as 
the  tonnage  certificate  itself.  A  copy  of 
the  International  Tonnage  Certificate 
(1969)  shall  be  provided  to  Canal 
authorities.  The  Commission  reserves 
the  right  to  check  and  correct  the  total 
volume  that  is  to  be  used  in  the 
calculation  of  the  PC/UMS  Net  Toimagj'. 
(Existing  collections  of  information  are 
approved  under  Office  of  Managemt^nt 
and  Budget  (OMB)  control  number 
3207-0001.  Modifications  are  being 
submitted  to  OMB  for  approval) 

5.  Section  133.3.1  is  revised  to  read  as 
follows: 

§  133.33    Mer^surement  of  vessels; 
temporary  retention  of  certificate  at  Canal. 

The  official  PC/UMS  Net  Tonnage 
certificate  shall  be  delivered  by  the 
Canal  authorities  to  the  ves.sel  or  to  the 
owner  or  agent  of  the  vessel  after  transit 
completion.  This  certificate  shall  be 
retained  on  board  the  vessel  and  shall 
be  used  to  certify  that  the  vessel  has 
been  inspected  and  its  PC/UMS  Net 
Tonnage  has  been  determined  by  the 
Commission. 

PART  135— RULES  FOR 
MEASUREMENT  OF  VESSELS 

6.  Part  135  is  revised  to  read  as 
follows: 

Subpart  A— General  Provisions 

Sec. 

135.1  Scop*' 

135.2  Vessels  generally  to  present  Snnnage 
certiHcate  or  be  measured. 

135.3  Determination  of  total  volume. 

135.4  Administration  and  interpretation  of 
niles. 

Subpart  B — PC/UMS  Net  Tonnage 
Measurement 

135.11  Tonnage. 

135.12  Definition.-i. 

135.13  Determination  of  K;/i;MS  Net 
Tonnage. 

135.14  Change  of  IK7l!MS  Net  Tonnagi- 

135.15  Calculation  of  volumes. 

135.16  Measurement  and  calculation. 
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Subpart  C— WarsMpe,  Dre<lges  aod 
Floating  Orydocks    I 

133.21  Warships,  dredges  and  floating 
drydocks  to  present  documents  stating 
displacement  tonnage. 

135.22  Tolls  on  war^ips,  dredges  and 
floating  drydock^  levied  on  actual 
displacement.      | 

Subpart  D — Transitional  Reli«f  Measures 
135.31  Transitional  elief  measures. 

Subpart  E — Alternative  Method  for 
Measurement  of  Vessels 


135.41  Measurement  of 
volume  informal  on 

135.42  Measurement  of 
tonnage  cannot  bp 

Authority:  22  b'.S 
FR  36043,  3  CFR  198 


for  determining  the 


vessels  when 
is  not  available, 
vessels  when 
otherwise  ascertained. 


3791,  E.O.  12215,45 
Comp.,  p.  257. 


Subpart  A — General  Provisions 

§  135.1    Scope. 

This  part  establishes  the  procedures 


Panama  Canal 


Universal  Measure:  nent  System 
(hereinafter  PC/U\  S)  Net  Tonnage.  The 
tonnage  shall  be  us  >d  to  assess  tolls  for 
use  of  the  Panama  ( "anal.  Also,  the 


tonnage  may  be  us« 
volume  informatioi 
assess  the  charge  fq 
services. 


I,  when  adequate 
is  not  provided,  to 
admeasurement 


§  135.2    Vessels  genlerally  to  present 
tonnage  certificata  of  be  measured. 

All  vessels  except  warships,  floating 


drydocks,  dredges, 
to  transitional  relie 
for  passage  through 
shall  present  a  dulj 


md  vessels  subject 
measures,  applying 
the  Panama  Canal 
authenticated 


International  Tonn  ige  Certificate  (19691 


(hereinafter  ITC  69 


substitute  (i.e..  a  celificate  derived  from 
a  system  which  is  s  ubstantially  similar 
to  that  which  was  f  rovided  for  in  the 


1969  rntnmational 


;ionvention  on 


Tonnage  Measuren  ent  of  Ships,  and 


which  contains  the 


(Existing  collections 
approved  under  Offic ; 
Budget  (0MB)  contro 
Modifications  are  bei 
for  approval) 


lalion 
Ccrri 


§135.3    Oetennlnati^n 

(a)  The  determination 
used  in  the  calcu 
Tonnage  shall  be 
Panama  Canal  Comhiission 
however,  the  Comn  i 
upon  total  volume 
by  such  officials  as 


or  suitable 


total  volume  or 


allows  for  the  direc  t  mathematical 
determination  of  to  al  volume).  Vessels 
without  such  total '  olume  information 
shall  be  inspected  \  y  Canal  authorities 
who  shall  determin  b  an  appropriate 
volume  for  use  in  I  le  calculation  of  a 
PC/UMS  Net  Tonn.  ge  of  such  vessels. 


cf 


ig 


information  are 
of  Management  and 
number  3207-0001. 
submitted  to  0MB 


of  total  volume, 
of  total  volume 
of  PC/UMS  Net 
ed  out  by  the 

In  so  doing, 
ission  may  rely 
nformation  provided 
are  authorized  by 


national  governments  to  undertake 
surveys  and  issue  national  tonnage 
certificates.  Total  volume  information 
presented  at  the  Panama  Canal  shall  be 
subject  to  verification,  and  if  necessary, 
correction  insofar  as  may  be  necessary 
to  ensure  accuracy  to  a  degree 
acceptable  to  the  Panama  Canal 
Commission. 

(b)  The  Commission  may,  when  it  is 
deemed  necessary  to  verify  information 
contained  on  the  ITC  69,  require  the 
submission  of  additional  doctunents. 
Failure  to  submit  the  requested 
documentation  may  result  in  the 
Commission's  developing  a  Rgure  that 
accurately  reflects  the  vessel's  volume. 

(Existing  collections  of  information  are 
approved  under  Office  of  Management  and 
Budget  (OMB)  control  number  3207-0001. 
Modifications  are  being  submitted  to  OMB 
for  approval) 

§  135.4    Administration  and  Interpretation 
of  rules. 

The  rules  of  measurement  provided  in 
this  part  shall  be  administered  and 
interpreted  by  the  Administrator  of  the 
Panama  Canal  Commission. 

Subpart  B— PC/UMS  Net  Tonnage 
Measurement 

§135.11    Tonnage. 

(a)  The  tonnage  of  a  ship  shall  consist 
of  PC/UMS  Net  Tonnage. 

(b)  The  net  tonnage  snail  be 
determined  in  accordance  with  the 
provisions  of  the  regulations  in  this 
subpart. 

(c)  The  net  tonnage  of  novel  types  of 
craft  whose  constructional  features  are 
such  as  to  render  the  application  of  the 
provisions  of  the  regulations  in  this 
subpart  unreasonable  or  impracticable 
shall  be  determined  in  a  manner  which 
is  acceptable  to  the  Panama  Canal 
Commission. 

§135.12    Definitions. 

(a)  Upper  deck  means  the  uppermost 
complete  deck  exposed  to  weather  and 
sea,  which  has  p>ermanent  means  of 
weathertight  closing  of  all  openings  in 
the  weather  part  thereof,  and  below 
which  all  openings  in  the  sides  of  the 
ship  are  fitted  with  permanent  means  of 
watertight  closing.  In  a  ship  having  a 
stepped  upper  deck,  the  lowest  hne  of 
the  exposed  deck  and  the  continuation 
of  that  line  parallel  to  the  upper  part  of 
the  deck  is  taken  as  the  upper  deck. 

(b)  Moulded  depth  means  the  vertical 
distance  measured  from  the  top  of  the 
keel  to  the  underside  of  the  upper  deck 
at  side. 

(1)  In  wood  and  composite  ships  the 
distance  is  measured  from  the  lower 
edge  of  the  keel  rabbet.  Where  the  form 
at  the  lower  part  of  the  midship  section 


is  of  a  hollow  character,  or  where  thick 
garboards  are  Btted,  the  distance  is 
measured  from  the  point  where  the  line 
of  the  flat  of  the  bottom  continued 
inwards  cuts  the  side  of  the  keel. 

(2)  In  ships  having  rounded  gunwales, 
the  moulded  depth  shall  be  measured  to 
the  point  of  intersection  of  the  moulded 
lines  of  the  deck  and  side  shell  plating, 
the  lines  extending  as  though  the 
gunwales  were  of  angular  design. 

(3)  Where  the  upper  deck  is  stepped 
and  the  raised  part  of  the  deck  extends 
over  the  point  at  which  the  moulded 
depth  is  to  be  determined,  the  moulded 
depth  shall  be  measured  to  a  line  of 
reference  extending  from  the  lower  part 
of  the  deck  along  a  line  parallel  with  the 
raised  part. 

(c)  Breadth  or  moulded  breadth 
means  the  maximum  breadth  of  the 
ship,  measured  amidships  to  the 
moulded  line  of  the  frame  in  a  ship  with 
a  metal  shell  and  to  the  outer  surface  of 
the  hull  in  a  ship  with  a  shell  of  any 
other  material. 

(d)  Enclosed  spaces  mean  all  spaces 
which  are  bounded  by  the  ship's  hull, 
by  fixed  or  portable  partitions  or 
bulkheads,  by  decks  or  coverings  other 
than  permanent  or  movable  awnings.  No 
break  in  a  deck,  nor  any  opening  in  the 
ship's  hull,  in  a  deck  or  in  a  covering 

of  a  space,  or  in  the  partitions  or 
bulkheads  of  a  space,  nor  the  absence  of 
a  partition  or  bulkhead,  shall  preclude 
a  space  from  being  included  in  the 
enclosed  spac«. 

(e)  Excluded  spaces  mean, 
notwithstanding  the  provisions  of 
paragraph  (d)  of  this  section,  the  spaces 
referred  to  in  paragraphs  (e)(1)  to  (e)(5) 
of  this  section.  Excluded  spaces  shall 
not  be  included  in  the  volume  of 
enclosed  spaces,  except  that  any  such 
space  which  fulfills  at  least  one  of  the 
following  three  conditions  shall  be 
treated  as  an  enclosed  space: 

— The  space  is  fitted  with  shelves  or 

other  means  for  securing  cargo  or 

stores; 
— The  openings  are  fitted  with  any 

means  of  closure;  or 
— the  construction  provides  any 

possibility  of  such  openings  being 

closed: 

(l)(i)  A  space  within  an  erection 
opposite  an  end  opening  extending  from 
deck  to  deck  except  for  a  curtain  plate 
of  a  depth  not  exceeding  by  more  than 
25  millimeters  (one  inch)  the  depth  of 
the  adjoining  deck  beams,  such  opening 
having  a  breadth  equal  to  or  greater  than 
90  percent  of  the  breadth  of  the  deck  at 
the  line  of  the  opening  of  the  space. 
This  provision  shall  be  applied  so  as  to 
exclude  from  the  enclosed  spaces  only 
the  space  between  the  actual  end 
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opening  and  a  line  drawn  parallel  to  the 
line  or  face  of  the  opening  at  a  distance 
from  the  opening  equal  to  one-half  of 
the  width  of  the  deck  at  the  line  of  the 
opening  (Figure  1). 
In  the  figure: 

0  =  excluded  space 
C  =  enclosed  space 

1  =  space  to  be  considered  as  an 

enclosed  space 
Hatched-in  parts  to  be  included  as 

enclosed  spaces. 
B  =  breadth  of  the  deck  in  way  of  the 

opening 
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opening  and  a  line  drawTi  parallel  to  the 
line  or  face  of  the  opening  at  a  distance 
from  the  opening  equal  to  one-half  of 
the  width  of  the  deck  at  the  line  of  the 
opening  (Figure  1). 
In  the  figure: 

0  =  excluded  space 
C  =  enclosed  space 

1  =  space  to  be  considered  as  an 

enclosed  space 
Hatched-in  parts  to  be  included  as 

enclosed  spaces. 
B  =  breadth  of  the  deck  in  way  of  the 

opening 


In  ships  with  rounded  gunwales  the 
breadth  is  measured  as  indicated  in 
Figure  11  in  paragraph  (e)(5). 

(l)(ii)  Should  the  width  of  the  space 
because  of  £iny  arrangement  except  by 
convergence  of  the  outside  plating. 
become  less  than  90  percent  of  the 
breadth  of  the  deck,  only  the  space 
between  the  line  of  the  opening  and  a 
parallel  line  drawn  through  the  point 
where  the  athwartships  width  of  the 
space  becomes  equal  to,  or  less  than,  90 
percent  of  the  breadth  of  the  deck  shall 


be  excluded  firom  the  volume  of 
enclosed  spaces.  (Figures  2,  3  and  4). 
In  the  figures: 

0  =  excluded  space 
C  =  enclosed  space 

1  =  space  to  be  considered  as  an 

enclosed  space 
Hatched-in  parts  to  be  included  as 

enclosed  spaces. 
B  =  breadth  of  the  deck  in  way  of  the 

opening. 
In  ships  with  rounded  gunwales  the 
breadth  is  measured  as  indicated  in 
Figure  11  in  paragraph  (e)(3). 


Fig      -I 
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(l)(iii)  Where  an 
completely  open  ej^cept 
open  rails  separat 
exclusion  of  one  or 
permitted  under 
and/or  {e)(l)(ii)  of 
exclusion  shall  not 
s«paration  betu'eer 


parai 
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Flo      2 


internal  which  is 

for  bulwarks  or 
any  two  spaces,  the 
both  of  which  is 
graphs  (e)Cl)(i) 
t  lis  section,  such 
apply  if  the 
the  two  spaces  is 


F\Q 


less  than  the  least  half  breadth  of  the 
deck  in  way  of  the  separation.  (Figures 
5  and  6). 
In  the  figures:  " 

0  =  excluded  space 
C  =  enclosed  space 

1  =  space  to  be  considered  as  an 

enclosed  space 


Hatched-in  parts  to  be  included  as 
enclosed  spaces. 

B  =  breadth  of  the  deck  in  way  of  the 
opening. 

In  ships  with  rounded  gunwales  the 
breadth  is  measured  as  indicated  in 
Figure  11  in  paragraph  (e)(5). 
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Fig.    4 


m3. 


OPEN   RAILS 
0«   BULWARK 


Fig.    5 


OPEN    RAILS    OR    BULWAH< 


Flo.    6 


36404 


'ederal  Register  /  Vol.  59,  No.  136  /  Monday,  July  18,  1994  /  Proposed  Rules 


Federal  Register  /  V6 


(2)  A  space  unc|er 
covering  open  to 
having  no  other 
exposed  sides  wi 
than  the  stanchiotis 


an  overhead  deck 
he  sea  and  weather, 
connection  on  the 
the  body  of  the  ship 
necessary  for  its 


Ihi 


(.3)  A  space  in  a 
directly  in  way  of 
openings  not  less 
meters  (2.5  feet)  o 
height  of  the  erection 
greater.  If  the 
erection  is  provi 
the  space  to  be  ex 
volume  of  encloseid 


side-to-side  erection 
opposite  side 
n  height  than  0.75 
one-third  of  the 
whichever  is  the 
in  such  an 
on  one  side  only, 
:luded  from  the 
spaces  shall  be 


•  opei  ling 
idiid 


THWAR'   SH 
CLOSEI  > 


(4)  A  space  in  ar 
immediately  belov 


support.  In  such  a  space,  open  rails  or 
a  bulwark  and  curtain  plate  may  be 
fitted  or  stanchions  fitted  at  the  ship's 
side,  provided  that  the  distance  between 
the  top  of  the  rails  or  the  bulwark  and 


the  curtain  plate  is  not  less  than  0.75 
meters  (2.5  feet)  or  one-third  of  the  . 
height  of  the  space,  whichever  is  the 
greater.  (Figure  7). 


.Midosed  spaces  is  limited  to  the  area  of 
the  opening.  (Figure  9).  - 


T 


n.4kT   LEAST  -^R 


rig. 


0.7S  m  ca.3   FECTJ 

V^ICHEVER  IS 
THE  GREATER 


limited  inboard  from  the  opening  to  a 
maximum  of  one-half  of  the  breadth  of 
the  deck  in  way  of  the  opening.  (Figure 
8). 
In  the  figures: 

0  =  excluded  space 
C  =  enclosed  space 

1  =  space  to  be  considered  as  an 

enclosed  space 


Hatched-in  jjarls  to  be  included  as 
enclosed  spaces. 

B  =  breadth  of  the  deck  in  way  of  the 
opening. 

hi  ships  with  rounded  gunwales  the 
breadth  is  measured  as  indicated  in 
Figure  1 1  in  paragraph  (e)(5). 


(5)  A  recess  in  the  boundary  bulUieod 
of  an  erection  which  is  exposed  to  the 
weather  and  the  opening  of  wjiich 
extends  from  deck  to  deck  without 
means  of  closing,  provided  that  the 


0.75  m  C2.5  FEro 


WHICHEVER     IS 
THE  GREATER 


OPPOSITE    SIDE    OPEN'INGS 


OPENING    ON   ONE    SIDE    ONLY 


Flo      8 


erection 

an  uncovered 


opening  in  the  deck  overhead,  provided      weather  and  the  space  excluded  from 
that  such  an  opening  is  exposed  to  the 
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.Hiclosed  spaces  is  limited  to  the  area  of 
the  opening.  (Figure  9).  - 


36405 


BE 


ABCD=OPENING  IN  THE  DEC*: 


SPACE  ABCDER5H  SHALL 
EXCLUDED  FROM 
NCLOSED  SPACE 


(5)  A  recess  in  tfie  boundary  bulkliead 
of  an  erection  which  is  exposed  to  the 
weather  and  the  opening  of  w^iich 
extends  from  deck  to  deck  without 
means  of  closing,  provided  that  the 


Ffo 


interior  width  is  not  greater  than  the 
width  at  the  entrance  and  its  extension 
into  the  erection  is  not  greater  than 
twice  the  width  of  its  entrance  (Figure 
10). 
In  the  figure: 


O  =  evtluded  .space 

C  =  enclosed  space 

[  =  space  to  be  considered  as  an 

enclosed  space 
Hatriied-in  parts  to  be  included  d^ 

enclosed  spaces.* 
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(f)  Passenger  means  every  person 
other  than: 

(1)  The  master 
crew  or  other 
engaged  in  any  cap)^city 
on  the  business  of 

(2)  A  child  undei 

(g)  Weathertight 
conditions  water  w 
the  ship. 


§135.13    Determinalton 
Tonnage. 

PC/UMS  Net 
determined  as  follolvs 

(a)  For  all  vessels|with 
accordance  with 
chapter,  unless  subject 
transitional  relief 


la<2W2 


i^,>2W, 


Fig.     10 


SHIPS    WITH    ROUNDED   GU^4WALES 


•t^ 


B- 


inAOius 


DECK 


lv\ 


SHELL 


ar  d  the  members  of  the 
perso  ns  employed  or 

on  board  a  ship 
t  lat  ship;  and 
one  year  of  age. 
tieans  that  in  any  sea 
11  not  penetrate  into 


of  PC/UMS  Net 
Toiiiage  shall  be 


tolls  fixed  in 
.1  (a)  or  (b)  of  this 
to  the 
nieasures  established 


Fig.     11 


in  §  135.31  of  this  chapter,  the  formula 
for  determining  PC/UMS  Net  Tonnage 
is: 

PC/UMS  Net  Tonnage=K4(V)+K5(V) 

in  which  formula: 

(1) 
•■K4"={0.25+[0.01xLogio(V)l}x0.830. 

(2)"K5"=[Log,o(DA-19)l/{[Log,o(DA- 
16)1x17}.  If  the  number  of  passengers 
(N1+N2)  is  greater  than  100  or  DA  is 
equal  to  or  less  than  20.0  meters  then  Ks 

is  equal  to  /£ro. 

(3)  "V"=TotaI  volume  of  all  enclosed 
spaces  of  the  ship  in  cubic  meters  and 
is  identical  to  V  as  specified  in  the  1969 
International  Convention  on  Toruiage 
Measurement  of  Ships. 


(4)  "DA"  (Average  depth)=The  result  " 
of  the  division  of  the  Total  Volume  by 
the  product  of  the  length  in  meters 
multiplied  by  the  moulded  breadth  in 
meters.  DA=V/(LxMB). 

(5)  "L"  (Length)  is  defined  as  96 
percent  of  the  total  length  on  a  waterline 
at  85  percent  of  the  least  moulded  depth 
measured  from  the  top  of  the  keel,  or  the 
length  from  the  fore  side  of  the  stem  to 
the  axis  of  the  rudder  stock  on  that 
waterline,  if  that  be  greater.  In  ships 
designed  with  a  rake  of  keel,  the 
waterline  on  which  this  length  is 
measured  shall  be  parallel  to  the 
designed  waterline. 

(6)  Moulded  breadth  is  defined  in 
§  135.12(c). 
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(7)  N|=number  of  passengers  in  cabins 
with  not  more  than  8  berths. 

(8)  N2=number  of  other  passengers. 

(9)  N|+Ni=total  number  of  passengers 
the  ship  is  permitted  to  carry  as 
indicated  in  the  ship's  passenger 
certificate. 

(b)  For  vessels  subjed  to  transitional 
relief  measures,  the  existing  Panama 
Canal  Net  Tonnage  as  specified  on  the 
certificate  issued  by  Panama  Canal 
Commission  shall  be  the  PC/UMS  Net 
Tonnage.  In  such  case,  the  formula  for 
determining  PC/UMS  Net  Tonnage  is: 
PC/UMS  Net  Tonnage  =  Panama  Canal 
Net  Tonnage. 

§135.14    Change  of  PC/UMS  Net  Tonnage. 

(a)  Vessels  whose  PC/LIMS  Net 
Tonnage  is  determined  in  accordance 
with  §  135.13(a)  shall  have  a  new  PC/ 
UMS  Net  Tonnage  issued  if  "V" 
changes. 

(b)  A  vessel  whose  PC/UMS  Net 
Tonnage  is  determined  in  accordance 
with  §  135.13(b)  shall  retairi  that 
tonnage  until  the  vesselundergoes  a 
significant  structural  change  as  defined 
in  §  135.14(c).  In  the  event  of^ 
significant  structural  change,  the 
ves.sers  PC/UMS  Net  Tonnage  shall  bt; 
determined  in  accordance  with 
§  135.13(a). 

(c)  For  the  purposes  of  paragraph  (I)) 
of  this  section,  significant  structui-al 
change  means  an  actual  change  of  at 
least  10  percent  in  the  total  volume  of 
the  vessel.  Vessels  without  comparative 
ITC  69  total  volumes,  or  other  suitable 
sources  of  total  volume  comparison, 
shall  have  a  fair  and  equitable  voluriie 
comparison  made  by  the  Commission  to 
determine  if  a  significant  structural 
change  has  occurred. 

§135.15    Calculation  of  volumes. 

(a)  All  volumes  included  in  the 
calculation  of  PC/UMS  Net  Tonnage 
shall  be  measured,  irrespective  of  the 
fitting  of  insulation  or  the  like,  to  the 
inner  side  of  the  shell  or  structural 
boundary  plating  in  ships  constructed  of 
metal,  and  tathe  outer  surface  of  the 
shell  or  to  the  inner  side  of  structural 
boundary  surfaces  in  ships  constructed 
of  any  other  material. 

(b)  Volumes  of  appendages  shell  be 
included  in  the  total  volume. 

(c)  Volumes  of  spaces  open  to  the  sea 
may  be  excluded  from  the  total  volume. 

§135.16    Measurement  and  calculation. 

(a)  All  measurements  used  in  the 
calculation  of  volumes  shall  be  taken  to 
the  nearest  centimeter  or  one-twentieth 
of  a  foot.  meas 

(b)  The  volumes  shall  be  calculated  by  furthi 
generally  accepted  methods  for  the  hand 
space  concerned  and  with  an  accuracy  provi 
acceptable  to  the  Commission.                    relief 
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(7)  N|=number  of  passengers  in  cabins 
with  not  more  than  8  berths. 

(8)  N2=number  of  other  passengers. 

(9)  N|+Ni=totaI  number  of  passengers 
the  ship  is  permitted  to  carry  as 
indicated  in  the  ship'^s  passenger 
certificate. 

(b)  For  vessels  subjed  to  transitional 
relief  measures,  the  existing  Panama 
Canal  Net  Tonnage  as  specified  on  the 
cerli  ficate  issued  by  Panama  Canal 
Commission  shall  be  the  PC/UMS  Net 
Tonnage.  In  such  case,  the  formula  for 
determining  PC/UMS  Net  Tonnage  is: 
PC/UMS  Net  Tonnage  =  Panama  Canal 
Net  Tonnage. 

§135.14    Change  of  PC/UMS  Net  Tonnage. 

(a)  Vessels  whose  PC/UMS  Net 
Tonnage  is  determined  in  accordance 
with  §  135.13(a)  shall  have  a  new  PC/ 
UMS  Net  Tonnage  issued  if  "V" 
changes. 

(b)  A  vessel  whose  PC/UMS  Net 
Tonnage  is  determined  in  accordance 
with  §  135.13(b)  shall  retairi  that 
tonnage  until  the  vessel  undergoes  a 
significant  structural  change  as  defined 
in  §  135.14(c).  In  the  event  of^ 
significant  structural  change,  the 
ves-sels  PC/UMS  Net  Tonnage  shall  bt; 
determined  in  accordance  with 
§  135.13(a). 

(c)  For  the  purposes  of  paragraph  (b) 
of  this  section,  significant  structural 
change  means  an  actual  change  of  at 
least  10  percent  in  the  total  volume  of 
the  vessel.  Vessels  without  comparative 
rrC  69  total  volumes,  or  other  suitable 
sourt;es  of  total  volume  comparison, 
shall  have  a  fair  and  equitable  volume 
comparison  made  by  the  Commission  to 
determine  if  a  significant  structural 
change  has  occurred. 
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§135.15    Calculation  of  volumes. 

(a)  All  volumes  included  in  the 
calculation  of  PC/UMS  Net  Tonnage 
shall  be  measured,  irrespective  of  the 
fitting  of  insulation  or  the  like,  to  the 
inner  side  of  the  shell  or  structural 
boundary  plating  in  ships  constructed  of 
metal,  and  tothe  outer  surface  of  the 
shell  or  to  the  inner  side  of  structural 
boundary  surfaces  in  ships  constructed 
of  any  other  material. 

(b)  Volumes  of  appendages  shell  be 
included  in  the  total  volume. 

(c)  Volumes  of  spaces  open  to  the  sea 
may  be  excluded  from  the  total  volume. 

§135.16    Measurement  and  calculation. 

(a)  All  measurements  used  in  the 
calculation  of  volumes  shall  be  taken  to 
the  nearest  centimeter  or  one-twentieth 
of  a  foot.- 

(b)  The  volumes  shall  be  calculated  by 
generally  accepted  methods  for  the 
space  concerned  and  with  an  accuracy 
acceptable  to  the  Commission. 


(c)  The  calculation  shall  be 
sufficiently  detailed  to  permit  easy 
jchecking. 

Subpart  C^Warships,  Dredges  and 
Floating  Drydocks 

§  135.21    Warships,  dredges  and  floating 
drydocks  to  present  documents  stating 
displacement  tonnage. 

All  warships,  dredges  and  floating 
drydocks  shall  present  documents 
stating  accurately  the  tonnage  of 
displacement  at  each  possible  mean 
draft.  The  tenm  "warship"  means  any 
vessel  of  government  owTiership  that  i.s 
being  employed  by  its  owners  for 
military  or  naval  purposes  and  shall 
include  armed  coast  guard  vessels  and 
vessels  devoted  to  naval  training 
purposes,  but  shall  not  include  naval 
auxiliary  vessels  such  as  tankers, 
ammunition  ships,  refrigerator  ships, 
-repair  ships,  tenders  or  vessels  used  to 
transport  general  military  supplies. 
(Existing  collections  of  information  are 
approved  under  Office  of  Management 
and  Budget  (OMB)  control  number 
3207-0001.  Modifications  are  l)eing 
submitted  to  OMB  for  approval) 


§  1 35.22    Totis  on  warships,  dredges  and 
floatfng  drydocks  levied  on  actual 
displacement 

The  toll  on  warships,  dredges  aiKl 
floating  drydocks  shall  be  based  upon 
their  tonnage  of  actual  displacement  at 
the  time  of  their  application  for  passage 
through  the  Canal.  The  actual 
displacement  of  these  vessels  siiall  be 
determined  in  a  manner  acceptable  to 
the  Commission  and  shall  be  expressed 
in  tons  of  2240  pounds.  Should  any  of 
these  vessels  not  have  on  board 
documents  from  which  the 
displacement  can  be  determined. 
Commission  officials  may  use  :!,: , 
practicable  method  to  determine  the 
displacement  tonnage  for  assessment  of 
tolls.  . 

Subpart  D— Transitional  Relief 
Measures 

§135.31    Transitional  relief  measures. 

Transitional  relief  measures  as 
specified  in  §  135.13(b)  shall  be  applied 
to  a  vessel  which  has  made  a  transit  of 
the  Panama  Canal  between  March  23, 
1976  and  September  30. 1994.  inclusive, 
and  has  not  had  a  significant  structural 
change  as  defined  in  §  135.14(c)  since 
the  last  transit  during  the  above  period 
Any  significant  structural  change  made 
after  the  granting  of  transitional  relief 
measures  shall  disqualify  a  vessel  for 
further  relief,  and  the  vessel  shall  be 
handled  in  accordance  with  the 
provisions  of  §  135.13(a).  Transitional 
relief  measures  are  applied  to  the  vessel 


dunng  its  entire  active  service  life  as 
long  as  the  vessel  does  not  undergo  a 
significant  structural  change.  Vessels 
subject  to  transitional  relief  measures 
shall  present  their  existing  Panama 
Canal  Tonnage  Certificate  on  their  first 
transit  after  September  30. 1994.  Vessels 
subject  to  relief  measures  shall  not  be 
required  to  present  an  ITC  69  or  any 
other  total  volume  certification. 
(Exi.sting  collections  of  information  are 
approved  under  Office  of  Management 
and  Budget  (OMB)  control  number 
3207-0001.  Modifications  are  being 
submitted  to  OMB  for  approval) 

Subpart  E— Alternative  Method  for 
Measurement  of  Vessels 

§  1 35.41     Measurentent  of  vessels  wtien 
volunte  information  is  not  available. 

When  an  ITC  69  or  suitable  substitute 
IS  not  presented  or  the  certificate  or 
substitute  presented  does  not  have  an 
accuracy  acceptable  to  the  Commission, 
vessels  shall  be  measured  in  a  manner 
which  includes  the  entire  cubical 
contents  as  required  by  the  definition  of 
total  volume  and  enclosed  spaces.  The 
Commission  shall  endeavor  to 
determine  an  accurate  total  volume  ol 
the  vessel  using  the  best  information 
available  at  the  time  of  the 
determination.  The  total  volume  shall 
be  calculated  by  generally  accepted 
methods  for  the  space  concerned  and 
w  ith  an  accuracy  atxeptable  to  the 
Connnission/ 

§135.42    Measurement  of  vessels  when 
tonnage  cannot  t>e  ottjerwise  ascertained. 

(a)  Vessels  without  an  ITC  69.  a 
suitable  substitute  or  documentation 
from  which  to  calculate  total  volume 
shall  l)e  measured  as  follows: 

(1)  The  volume  of  .structures  above  the 
upper  deck  may  be  determined  by  any 
accepted  method  or  combination  of 
methods.  These  methods  include  but  are 
not  limited  to  simple  geometric 
formulas,  Simpson's  rules,  and  other 
standard  mathematical  formulas.  If 
special  procedures  are  used,  they 
should  be  identified.  In  all  cases, 
measurements  and  calculations  should 
be  sufficiently  detailed  to  permit  easy 
review. 

(2)  The  volume  of  the  hull  below  the 
upper  de(;k  (UDV)  shall  be  determined 
as  follows: 

(i)  The  formula: 
iroV=(0.91  X  ((LOAxMB)  ^  (D- 

SLD)|)+(SLDISP/1.02.'51 
Where: 
lfDV=Total  volume  of  all  enclosed 

spaces  below  the  upper  deck  in 

cubic  meters. 
l.OA=The  Length  overall,  i.e..  the  len<itii 

of  the  ship  in  meters  from  the 
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foremost  to  the  aftermost  points, 
including  a  bulbous  bow  if  present. 

MB=Moulded  breadth  in  meters  as 
defined  in  §  1^5. 12(c). 

I>=Moulded  depth  in  meters  as  defined 
in§135.12(b)| 

SLX)=Summer  loaded  draft  (in  meters) 
i.e.,  the  maxinum  depth  to  which 
the  vessel's  hull  may  be  immersed 
when  in  a  sur  imer  zone. 

SLDISP=Summer  loaded  displacement, 
i.e.,  the  actual  weight  in  metric  tons 
of  the  water  d  splaced  by  the  vessel 
when  immers((d  to  her  SLD. 

(ii)  If  §  135.42(ai(2)(i)  proves 
unworkable,  the  total  volume  of  the  hull 
below  the  upper  deck  shall  be 
determined  by  multiplying  the  product 
of  the  LOA,  MB  a^d  D  by  the 
appropriate  coefficient  listed  in  the 
following  table: 


LOA  in  mt 

tefs 

Ck)effi- 
cient 

0  to  30  

.7150 

>30  to  60 

.7250 

>60to90  

.7360 

>90to  120  

.7453 

>120to  150  

.7328 

>150  to  180  

.7870 

>180to210  

.8202 

>210to240  

.7870 

>240  to  270  

.7328 

>270 

.7453 

disck 


(3)  The  total  vol 
sum  of  the  volume 
above  the  upper 
accordance  with  § 
volume  of  the  hul 
deck  as  determineti 
§  135.42(a)(2)  (i)  01 

(b)  Vessels  wh 
volume  determi 
§135.41  or  this 
readmeasurement 
new  or  corrected 
substitute  or 
sufficient  to  calcu 


ime  of  a  vessel  is  the 
of  the  structures 

as  determined  in 
135.42(a)(1)  and  the 
below  the  upper 

in  accordance  with 

(ii). 


ic  1 


nel 


r:ci 

press  It 


Dated:  July  7,  19* 
Gilberto  Guardia  F., 

Administrator,  Pana  na 
jFR  Doc.  94-17331  F 
BILUNG  CODE  3640-04-1 


have  had  their  total 
in  accordance  with 
sedtion  may  apply  for 
when  they  have  a 
69,  a  suitable 
documentation 
ate  total  volume. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH14-1-6483;  A-1-FRL-5014-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Enhanced  Inspection  and 
Maintenance  in  Hiilstx>rough, 
Merrimack,  Rockingham,  and  Strafford 
Counties 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  action,  EPA  proposes 
to  conditionally  approve  or.  in  the 
alternative,  disapprove  the  New 
Hampshire  Enhanced  Inspection  and 
Maintenance  (I/M)  State 
Implementation  Plan  (SIP)  which  was 
submitted  to  EPA  for  approval  on  March 
1, 1994,  April  20, 1994,  and  April  28. 

1994.  These  submittals  were 
supplemented  by  letters  dated  May  19, 
1994  and  June  28, 1994  providing 
additional  information  and  specific 
assurances  regarding  changes  New 
Hampshire  is  making  to  the  program 
and  stating  the  State's  intent  to  submit 
further  information  to  EPA  by  August 
19,  1994.  The  content  of  the  State's 
letters  is  described  in  detail  in  this 
notice.  If  such  information  is  submitted 
for  inclusion  in  the  SEP  on  or  before  that 
date,  EPA  proposes  to  conditionally 
approve  the  New  Hampshire  I/M  SIP.  If 
such  information  is  not  submitted  by 
August  19, 1994,  EPA  proposes  to 
disapprove  the  SIP.  Since  the  August 
19,  1994  submittal  will  not  be  included 
in-the  docket  for  this  notice  in  time  to 
provide  adequate  public  review  and 
comment  during  the  normal  comment 
period,  the  comment  period  will  remain 
open  only  for  comments  concerning  the 
August  19, 1994  submittal  until  August 
29, 1994.  Conditional  approval  is  based 
on  the  state's  commitment  to  satisfy 
specified  conditions  by  July  29. 1995.  If 
such  conditions  are  not  met  by  July  29, 

1995,  the  conditional  approval 
automatically  will  convert  to  a 
disapproval. 

New  Hampshire  submitted  this  I/M 
SIP  revision  to  EPA  to  satisfy  the 
requirements  of  sections  182(b)(4), 
182(c)(3)  and  184(b)(1)(A)  of  the  Clean 
Air  Act.  and  EPA's  I/M  rule  at  40  CFR 
Part  51,  Subpart  S.  These  SIP  revisions 
will  require  vehicle  owners  to  comply 
with  the  New  Hampshire  I/M  program 
in  four  New  Hampshire  counties  that 
are  part  of  the  Northeast  Ozone 
Transport  Region  namely,  Hillsborough, 
Merrimack,  Rockingham  and  Strafford. 


This  action  is  being  taken  under  Section 
1 10  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  August  17,  1994.  Only  public 
comments  on  the  submittal  due  on 
August  19, 1994  by  the  state  of  New 
Hampshire  may  be  received  after  August 
17, 1994  but  not  later  than  August  29, 
1994.  Public  comments  on  these 
documents  are  requested  and  will  be 
considered  before  taking  final  action  on 
this  SIP  revision. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Prote<:tion 
Agency,  New  England  Region,  JFK 
Federal  Bldg.  (AAA),  Boston,  MA 
02203.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Envirorunental  Protection  Agency,  New 
England  Region,  One  Congress  Street, 
10th  floor,  Boston,  MA  and  the  New 
Hampshire  Department  of 
Environmental  Services,  Air  Resources 
Division,  64  North  Main  Street, 
Concord,  NH  03302-2033. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  X.  Hagerty,  (617)  565-3224.     . 

SUPPLEMENTARY  INFORMATION: 

/.  Clean  Air  Act  Requirements 

The  Clean  Air  Act,  as  amended  in  - 
1990  (CAA  or  Act),  requires  certain 
States  to  revise  and  improve  existing  1/ 
M  programs  or  implement  new  ones.  All 
ozone  nonattainment  areas  classified  as 
moderate  or  worse  must  implement  a 
basic  or  enhanced  I/M  program 
depending  upon  its  nonattainment 
classification,  regardless  of  previous 
requirements.  In  addition.  Congress 
directed  the  EPA  in  section  182(a)(2)(B) 
to  publish  updated  guidance  for  State  1/ 
M  programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
The  States  must  then  incorporate  this 
guidance  into  the  SIP  for  all  areas 
required  by  the  Act  to  have  an  I/M 
program.  Metropolitan  statistical  areas 
with  populations  of  100,000  or  more 
that  are  within  the  Northeast  Ozone 
Transport  Region  are  required  to  meet 
EPA  guidance  for  enhanced  I/M 
programs. 

//.  Background 

The  EPA  has  designated  three  areas  as 
nonattainment  for  ozone  in  the  State  of 
New  Hampshire.  The  New  Hampshire 
portion  of  the  Boston-Lawrence-Salem 
Consolidated  Metropolitan  Statistical 
Area  is  classified  serious  for  ozone,  the 


Portsmouth-Dover-Rochester 
Metropolitan  Statistical  Area  (MSA)  also 
is  classified  serious  for  ozone,  and  the 
Manchester  MSA  is  classified  marginal 
for  ozone.  The  designations  for  ozone 
vrere  published  in  the  Federal  Register 
(FR)  on  November  6, 1991  (56  FR  56694) 
and  November  30, 1992  (57  FR  56762) 
and  have  been  codified  in  the  Code  of 
Federal  Regulations  (CFR)  at  40  CFR 
sections  81.300-81.437.  Based  on  these 
nonattainment  designations,  an 
enhanced  I/M  program  is  required  in 
Hillsborough,  Rockingham,  StrafTord.  In 
addition,  these  MSAs  have  populations 
of  over  100,000  or  more  and  are 
included  in  the  Ozone  Transport 
Region.  Although  parts  of  Merrimack 
County  are  in  the  Manchester  MSA.  the 
county  could  be  exempted  since,  in 
New  England.  MSAs  are  defined  by 
town,  not  by  county  and  more  than  fifty 
percent  of  the  MSA  population  would 
be  in  the  I/M  program  and  the 
population  dei.sity  is  less  than  200 
persons  per  squa-e  mile.  Under  EPA's  1/ 
M  rule  40  CFR  51.350(b)(1)  such 
portions  of  Merrimack  county  are  not 
required  to  implement  I/M.  However,  all 
of  Merrimack  County  is  included  to 
generate  emission  reduct'ons  which 
may  be  used  as  offsets  or  L'«iding  credits. 

By  this  action,  EPA  is  proposing  to 
conditionally  approve  and  in  the 
alternative,  disapprove  the  New 
Hampshire  I/M  SIP  revision.  EPA  has 
reviewed  the  State  submittals  against 
the  statutory  requirements  under  the 
Act  and  for  consistency  with  EPA 
regulations.  In  letters  dated  May  19, 
1994  and  June  28, 1994,  New 
Hampshire  indicated  its  intent  to 
address  a  number  of  outstanding  issues 
discussed  ftirtho-  in  this  notice  and  to 
submit  necessary  revisions  to  EPA  by 
August  19, 1994.  If  such  revLsions  are 
submitted  in  a  timely  manner,  are 
consistent  with  this  notice  and  ^liy 
meet  the  requirements  of  the  I/M  rule, 
EPA  will  conditionally  approve  the  SIP. 
Three  parts  of  the  program,  on-road 
testing,  compliance  via  diagnostic 
inspection,  and  enf<Hx»ment  against 
inspectors  require  more  time  to  resolve 
and  provide  the  basis  for  today's 
proposed  conditional  approval  As 
requested  by  New  Hampshire,  the  state 
will  have  until  July  29, 1995  to  submit 
these  revisions  to  address  these  three 
areas.  If  such  revisions  are  submitted  by 
that  date,  fulfill  the  conditions  set  forth 
in  this  notice,  and  fully  meet  the 
requirements  of  the  l/hi  rule,  the  state 
wil!  have  met  the  specified  conditions 
and  the  1/M  SIP  will  be  fully  approved. 
A  summary  of  EPA's  analysis  is 
provided  below.  In  addition,  more 
detailed  support  for  conditionally 
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Portsmouth-Dover-Rochestef 
Metropolitan  Statistical  Area  (MSA)  also 
is  classified  serious  for  ozone,  and  the 
Manchester  MSA  is  classified  marginal 
for  ozone.  The  designations  for  ozone 
were  published  in  the  Federal  Register 
(FR)  on  November  6, 1991  (56  FR  56694) 
and  November  30, 1992  (57  FR  56762) 
and  have  been  codified  in  the  Code  of 
Federal  Regulations  (CFR)  at  40  CFR 
sections  81.300-81.437.  Based  on  these 
nonattainment  designations,  an 
enhanced  I/M  program  is  required  in 
Hillsborough,  Rockingham,  Strafford.  In 
addition,  these  MSAs  have  populations 
of  over  100,000  or  more  and  are 
included  in  the  Ozone  Transport 
Region.  Although  parts  of  Merrimack 
County  are  in  the  Manchester  MSA.  the 
county  could  be  exempted  since,  in 
New  England,  MSAs  are  defined  by 
tovm,  not  by  county  and  more  than  fif^y 
percent  of  the  MSA  population  would 
be  in  the  I/M  program  and  the 
population  dei.sity  is  less  than  200 
persons  per  squa.-e  mile.  Under  EPA's  1/ 
M  rule  40  CFR  51.350(b)(1)  such 
portions  of  Merrimack  county  are  not 
required  to  implement  1/M.  However,  all 
of  Merrimack  County  is  included  to 
generate  emission  reduct'ons  which 
may  be  used  as  offsets  or  L'«iding  credits. 

By  this  action,  EPA  is  proposing  to 
conditionally  approve  and  in  the 
alternative,  disapprove  the  New 
Hampshire  1/M  SIP  revision.  EPA  has 
reviewed  the  State  submittals  against 
the  statutory  requirements  und^  the 
Act  and  for  consistency  with  EPA 
regulations.  In  letters  dated  May  19, 
1994  and  June  28, 1994,  New 
Hampshire  indicated  its  intent  to 
address  a  number  of  outstanding  issues 
discussed  hirtho-  in  this  notice  and  to 
submit  necessary  revisions  to  EPA  by 
August  19, 1994.  If  such  revisions  are 
submitted  in  a  timely  manner,  are 
consistent  with  this  notice  and  ^liy 
meet  the  requirements  of  the  I/M  rule, 
EPA  will  conditionally  approve  the  SIP. 
Three  parts  of  the  program,  on-road 
testing,  compliance  via  diagnostic 
inspection,  and  enfwcement  against 
inspectors  require  more  time  to  resolve 
and  provide  the  basis  for  today's 
proposed  conditional  approval  As 
requested  by  New  Hampshire,  the  state 
will  have  until  July  29,  1995  to  submit 
these  revisions  to  address  these  three 
areas.  If  such  revisions  are  submitted  by 
that  date,  fulfili  the  conditions  set  forth 
in  this  notice,  and  hilly  meet  the 
requirements  of  the  I/Kl  rule,  the  state 
wil!  have  met  the  specified  conditions 
and  the  yM  SIP  will  be  fiiHy  approved. 
A  summary  of  H*A's  analysis  is 
provided  below.  In  addition,  more 
detailed  support  for  conditionally 


approving  the  State  submittal  is 
contained  in  the  technical  support 
document  (TSD).  dated  June  28. 1994, 
which  is  available  from  the  New 
England  Regional  Office,  listed  above. 
On  November  5,  1992  (57  FR  52950), 
EPA  published  a  final  regulation 
estabUshing  the  I/M  requirements, 
pursuant  to  sections  182  and  187  of  the 
Act.  The  I/M  regulation  was  codified  at 
40  CFR  Part  51,  Subpart  S,  and  requires 
States  to  submit,  by  November  15, 1993. 
an  I/M  SIP  revision  including  all 
necessary  legal  authority  and  the  items 
specified  in  40  Ci^  51.350  (a)(1) 
through  51.373. 

///.  State  Submittal 

On  March  1. 1994,  April  20, 1994,  and 
April  28, 1994,  the  State  of  New 
Hampshire  submitted  an  I/M  SIP  for  its 
three  nonattainment  areas.  Public 
hearings  for  the  submittals  were  held  on 
January  5  and  6, 1994,  for  the  March  1. 
1994  SIP  submittal,  and  on  March  8. 
1994  for  the  April  20, 1994  SIP 
submittal  The  April  28. 1994  sulMnittal 
contained  only  administrative  materials 
to  supplement  the  April  20  submission. 
EPA  submitted  writtCTi  comments  to  the 
state  on  March  18, 1994.  EPA's  primary 
comments  concerned  the  State's 
modeling  analysis  demonstrating 
achievement  of  the  performance 
standard,  and  the  motorist  compUance 
enforcement  program.  In  letters  dated 
May  19, 1994  and  June  28, 1994,  the 
state  agreed  to  submit  by  August  19, 
1994  additional  information  to  address 
these  and  other  areas  identified  in  this 
notice  and  discussed  further  below. 

The  submittals  provide  for  the 
implementati(Hi  of  an  enhanced  I/M 

Erogram  in  four  coimties  in  New 
ampshire  beginning  on  January  1, 
1995.  New  Hampshire  will  be 
implementing  a  bieimial,  tesf-only  I/M 
program  meeting  the  requirements  of 
the  I/M  performance  standard  and  other 
requirements  contained  in  EPA's  I/M 
rule.  Testing  will  be  overseen  by  the 
New  Hampshire  Department  of  Safety 
(NHDOS)  and  the  New  Hampshire 
Department  of  Environmental  Services 
(NHDES),  with  actual  testing  done  by  a 
contractor.  Other  aspects  of  the  New 
Hampshire  I/M  program  include:  testing 
of  1968  and  later  U^t  duty  vehicles  and 
trucks,  and  heavy  duty  trucLs, 
evaporative  emission  testing  for  1975 
and  later  model  year  vehicles,  a  test  fee. 
to  ensure  the  State  has  adequate 
resources  to  implement  the  program, 
enforcement  by  registration  suspension, 
a  repair  effectiveness  program, 
contractual  requirements  fcH-  testing 
convenience,  quality  assurance,  data 
collection,  minimum  expenditure,  time 
extension  and  hardship  waivers. 


reporting,  test  equipment  and  test 
procedure  specifications,  public 
information  and  consumer  protection, 
inspeaor  training  and  certification,  and 
penalties  against  inspector 
incompetence.  In  addition,  the 
enhanced  I/M  program  will  include: 
IM240  testing  for  1981  and  newer 
veTiides,  an  on-road  testing  program, 
and  emission  recall  enforcement.  A 
section-by-section  analysis  of  how  the 
New  Hampshire  l/M  program  meets  the 
SIP  requirements  of  the  federal  1/M  rule 
is  provided  below. 

A.  Applicability 

Under  EPA's  I/M  rule,  the  SIP  miist 
describe  the  applicable  areas  in  detail 
and.  consistent  with  40  CFR  Section 
51.372,  must  include  legal  authority 
necessary  to  establish  prc^ram 
boundaries  and  implement  the  program. 

The  New  Harapsnire  I/M  legislat  i«jn 
in  Chapter  353  of  the  Laws  of  1993 
specifies  that  vehicles  registered  in 
Hillsborough,  Merrimaak,  Rockingham, 
and  Strafford  counties  be  subject  to  on 
enhanced  I/M  program. 

EPA's  I/M  r^ulation  requires  that  the 
state  program  shall  not  terminate  prior 
to  the  attaimnent  deadline  for  each 
applicable  area.  The  New  Hampshire 
program  has  no  sunset  date. 

B.  Enhanced  1/M  Performance  Standard 
Under  EPA's  I/M  rule,  an  I/M  SIP 

must  meet  the  enhanced  1/M 
performance  standard  for  pollutants  that 
cause  the  affected  area  to  come  imder  1/ 
M  requLiements,  The  performance 
standard  sets  an  emission  reduction 
tai^et  that  must  be  met  by  a  program  in 
order  for  the  SIP  to  be  approvable.  The 
SIP  also  must  provide  that  the  program 
will  meet  the  performance  standard  in 
actual  operation,  with  provisions  for 
appropriate  adjustments  if  the  standard 
is  not  met. 

New  Hampshire  has  submitted  a 
modelmg  demonstration  using  the  EPA 
computer  model  MOBILESa  showing 
that  the  enhanced  performance  standard 
will  be  met  This  demonstration  will 
need  to  be  revised  since  the 
assumptions  for  gasoline  Reid  Vapor 
Pressure  (RVP)  and  vehicle  refueling 
emissions  used  in  the  model  program 
were  not  the  same  as  those  used  in  the 
New  Hampshire  proposed  program.  In 
addition,  the  State  used  national  average 
vehicle  age  data  because  the  existing 
registration  data  is  believed  to  be 
unreliable,  and  the  State  assumed  a  99% 
compliance  rate  and  waiver  rate  of  1%. 
EPA  agreed  to  allow  the  use  of  national 
vehicle  age  data  but  questioned  the  use 
of  the  99%  compliance  and  1%  waiver 
rates  given  the  unreliable  registration 
model  year  data  and  the  ladt  of  aj) 
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adequate  description  of  the  motorist 
enforcement  system.  p'A  believes  that  a 
96%  compliance  rate  and  3%  waiver 
rate  are  achievable  fo"  a  well  operated 
program,  but  rates  in  excess  of  these 
require  measures  which  go  beyond 
normal  enforcement  i  nd  quality  control 
measures.  EPA  has  e^  aluated  these 
matters  and  determined  that  the 
program  will  meet  the  performance 
standard  with  the  correct  RVP  and 
vehicle  refueling  emi  isions  assumptions 
and  with  either  a  99*)  >  compliance  rate 
and  1%  waiver  rate  o  •  with  the  rates 
provided  in  EPA's  I/M  rule,  namely,  a 
96%  compliance  rate  and  a  3%  waiver 
rate.  In  a  letter  dated  vlay  19. 1994,  the 
State  agreed  to  reconj  ider  the 
compliance  and  waivjr  rates  and  submit 
additional  informatio  i  by  August  19, 
1994  justifying  these  "ates,  or  revising 
them  to  lower  rates.  At  a  minimum,  the 
state  intends  to  meet  i  96%  compliance 
rate  and  3%  waiver  ri  te  as  required  by 
the  EPA  rule. 

New  Hampshire  ha  5  submitted  a 
separate  SIP  submittal  for  the  15%  rate 
of  progress  demonstri  ition  required  by 
the  Act.  That  SIP  is  bf  ing  evaluated  by 
EPA  and  will  be  discissed  in  a  separate 
Federal  Register  noti  :e.  Any 
implications  of  New  1  iampshire's 
decision  on  compliance  and  waiver 
rates  on  their  15%  ral  e  of  progress  SIP 
will  be  discussed  in  t  lat  notice. 

C.  Network  Type  and  Program 
Evaluation 

Under  EPAs  I/M  n  ile,  the  SIP  must 
include  a  description  of  the  network  to 
be  employed,  the  required  legal 
authority,  and,  in  the  case  of  areas 
making  claims  for  cas  e-by-case 
equivalency,  the  required 
demonstration.  Also,  for  enhanced  I/M 
areas,  the  SIP  must  ir  elude  a 
description  of  the  evaluation  schedule 
and  protocol,  the  sampling 
methodology,  the  dat  i  collection  and 
analysis  system,  the  resources  and 
personnel  for  evaluat  on  and  related 
details  of  the  evaluati  on  program,  and 
the  legal  authority  enibling  the 
evaluation  program. 

New  Hampshire  ha  s  chosen  to 
implement  a  test-onl]  I/M  network 
program  design  utiliz  ing  a  contractor  to 
implement  the  inspedion  portion  of  the 
program.  Legal  autho-ity  contained  in 
Chapter  353  of  the  La  ws  of  1993 
authorizes  the  NHDOS  to  implement 
this  contractor  operated  test-only 
program  and  conduct  the  program 
evaluation.  The  conti actor  will  be 
required  to  use  a  computer  program  to 
randomly  select  0.1  *X  of  the  vehicles  for 
evaluation  testing.  Tl  e  state  has 
indicated  in  the  May  19. 1994  letter  that 
these  tests  will  be  monitored  by  either 


a  NHDOS  referee  at  the  station,  the 
station  manager,  or  a  representative  of 
the  NHDES.  The  required  data  will  be 
collected  by  the  contractor.  NHDES  will 
analyze  this  data  with  the  resources 
assigned  to  the  program. 

The  May  19, 1994  letter  also  indicates 
that  the  August  19. 1994  submittal  will 
include  provisions  with  appropriate 
penalties  in  the  contract  to  bar 
employees  of  the  contractor  from 
referring  motorists  to  particular  repair 
shops. 

D.  Adequate  Tools  and  Resources 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  the  resources 
that  will  be  used  for  program  operation 
and  must  discuss  how  the  performance 
standard  will  be  met  including:  (1)  a 
detailed  budget  plan  describing  the 
source  of  funds  for  personnel,  program 
administration,  program  enforcement, 
purchase  of  necessary  equipment  (such 
as  vehicles  for  imdercover  audits),  and 
other  requirements  discussed 
throughout,  for  the  period  prior  to  the 
next  biennial  self-evaluation  required  by 
the  Federal  I/M  rule,  and  (2)  a 
description  of  personnel  resources,  the 
number  of  personnel  dedicated  to  overt 
and  covert  auditing,  data  analysis, 
program  administration,  enforcement, 
and  other  necessary  functions  and  the 
training  attendant  to  each  function. 

Within  the  New  Hampshire  I/M  SIP 
revision.  Chapter  353  of  the  New 
Hampshire  Laws  of  1993  authorizes  the 
collection  of  $2.75  in  addition  to  the 
cost  of  each  inspection  to  cover  the 
administration,  oversight,  and 
enforcement  of  the  I/M  program.  The 
SDP  narrative  describes  the  budget, 
staffing  support,  and  equipment  needed 
to  implement  the  program.  The  State 
expects  to  dedicate  a  staff  of  12.5  full- 
time  equivalent  employees  to  support 
the  program.  EPA  is  concerned  that  the 
resources  identified  may  not  be 
sufficient  to  administer  and  oversee  the 
program  properly.  The  resources 
identified  are  significantly  lower  than 
resources  other  states  have  planned 
which  will  be  implementing  programs 
of  approximately  the  same  size.  EPA 
will  monitor  the  program  closely  during 
the  first  year  to  determine  if 
administration,  enforcement  and 
oversight  are  adequate.  The  submittal 
also  calls  for  audit  gases  (gases  used  to 
calibrate  emission  analyzers)  for  state 
audits  to  be  supplied  by  the  contractor. 
These  gases  should  be  independently 
named.  In  its  letter  dated  June  28, 1994 
the  state  has  agreed  to  have  audit  gases 
independently  named  by  sending  them 
to  EPA.  EPA  will  also  ensure  that  this 
requirement  is  met  during  audits  of  the 
New  Hampshire  program. 


E.  Test  Frequency  and  Convenience 

Under  EPA's  I/M  rule,  the  SIP  must 
describe  the  test  schedule  in  detail, 
including  the  test  year  selection  scheme 
if  testing  is  other  than  annual.  Also,  the 
SIP  must  include  the  legal  authority 
necessary  to  implement  and  enforce  the 
test  frequency  requirement  and  explain 
how  the  test  frequency  will  be 
integrated  with  the  enforcement 
process.  In  addition,  in  enhanced  I/M 
programs,  the  SIP  must  demonstrate  that 
the  network  of  stations  providing  test 
services  is  sufficient  to  insure  consumer 
convenience  including  short  waiting 
times  to  get  a  test  and  short  driving 
distances  to  get  to  a  test  center. 

The  New  Hampshire  SIP  requires 
biennial  inspections  for  all  subject 
motor  vehicles  that  are  at  least  one  year 
old.  The  inspections  will  be  conducted 
on  odd  or  even  years  corresponding  to 
the  model  year  of  the  vehicle  and  timed 
with  the  registration  process  explained 
in  the  SIP.  The  authority  for  the 
enforcement  of  the  testing  frequency  is 
contained  in  the  Chapter  353  of  the 
Laws  of  1993.  Short  waiting  times  and 
short  driving  distances  relating  to 
network  design  are  required  by  Chapter 
353  and  are  addressed  in  the  RFP  and 
will  be  required  of  the  chosen  contractor 
under  the  contract.  The  State  is 
requiring,  by  contract,  a  15  minute 
average  waiting  time  and  short  driving 
distances  such  that  80%  of  the  vehicle 
population  is  located  within  five  miles 
of  an  inspection  facility,  and  95%  of  the 
vehicle  population  is  located  within 
twelve  miles  of  an  inspection  facility. 

F.  Vehicle  Coverage 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  detailed  discription  of  the 
number  and  types  of  vehicles  to  be 
covered  by  the  program,  and  a  plan  for 
identifying  vehicles,  including  vehicles 
that  are  routinely  operated  in  the  area 
but  may  not  be  registered  in  the  area. 
Also,  the  SIP  must  include  a  description 
of  any  special  exemptions  authorized  by 
the  program,  along  with  an  estimate  of 
the  percentage  and  number  of  affected 
vehicles.  Such  exemptions  need  to  be 
accounted  for  in  the  emission  reduction 
analysis.  In  addition,  the  SIP  must 
include  the  legal  authority  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement. 

The  New  Hampshire  program 
includes  coverage  of  all  1968  and  newer 
model  year  gasoline  powered  light-duty 
vehicles  and  light-duty  and  heavy-duty 
trucks,  registered,  or  required  to  be 
registered,  within  the  above-mentioned 
four  county  area,  and  of  fleets  primarily 
operated  within  an  I/M  program  area. 
Vehicles  will  be  identified  by  the 


NHEXDS  vehicle  registration  database. 
The  NHDOS  computer  system  and 
registration  data  base  needs  to  be 
updated.  In  its  letter  dated  May  19, 1994 
New  Hampshire  stated  it's  intentitm  to 
update  this  information  with  a  table  of 
subject  vehicles  by  model  year  by 
August  19, 1994.  Diesels,  motorcycles 
and  vehicles  over  26,000  lbs  Gross 
Vehicle  Weight  Rating  GVWR  are 
exempt  from  the  emission  testing 
program.  Legal  authority  for  the  vehicle 
coverage  is  contained  in  the  New 
Hampshire  Chapter  353  of  the  Laws  of 
1993. 

G.  Test  Procedures  and  Standards 

Under  EPA's  I/M  rule,  the  SIP  musJ 
include  a  description  of  each  test 
procedure.  The  SIP  also  needs  to 
include  the  rule,  ordinance  or  law 
describing  and  establishing  the  test 
procedures. 

The  New  Hampshire  I/M  SIP  requires 
1M240  (transient)  testing  in  accordance 
with  EPA's  guidance  document  entitled. 
"High-Tech  1/M  Test  Procedures. 
Emission  Standards,  Quahty  Control 
Requirements,  and  Equipment 
Specifications"  dated  April  1994 
(Technical  Guidance).  New  Hampshire 
referenced  an  older  version  of  this 
document  but  in  its  May  19, 1994  letter 
to  EPA  confirmed  that  the  state  already 
has  notified  potential  vendors  of  this 
change  through  the  April  25,  1994 
communication  the  state  advised  all 
potential  contractors  that  the  nr.ost 
recent  version  of  EPA  spet.ifications  and 
guidelines  should  be  used.  The  State 
requires  IM24G  and  evaporative  purge 
tests  on  1981  and  later  model  year 
vehicles  up  to  and  including  10,000  lbs 
gross  vehicle  weight  rating  (GVWR).  All 
1968  thru  1980  vehicles  up  to,  and 
including,  10,000  lbs  GVWR  and  all 
1968  and  newer  vehicles  10.001-26,000 
lbs  will  be  tested  with  a  two-speed  test. 
All  1979  and  newer  vehicles  will 
receive  a  pressure  test.  A  visual 
tampering  inspection  will  be  conducted  . 
on  al!  1975  and  newer  vehicles. 

The  test  procedures  are  authorized  by 
Chapter  353  of  NH  Laws  of  1993  and 
further  defined  in  the  NHDOS  Enhanced 
Emissions  Inspection  and  Maintenance    -. 
Program  Rules  (NH  Enhanced  1/M 
Rules).  The  May  19, 1994  letter  staled 
that  the  State  will  establish  the 
cutpoints  necessary  to  achieve  a  20% 
stringency  rate  for  vehicles  being  idle 
tested  in  1999.  The  need  to  revise  the 
final  oitpoints  will  be  assessed  once 
actual  test  data  is  a\'ai!able  from  the 
New  Hampshire  program.  The  results  of 
.such  assessment  could  require  revision 
of  the  State's  regulations  prior  to  the  i 

1999  testing  cycle.  ; 
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NHDOS  vehicle  registration  database. 
The  NHDOS  computer  system  and 
registration  data  base  needs  to  be 
updated,  bi  its  letter  dated  May  19, 1994 
New  Hampshire  stated  it's  intentiwi  to 
update  this  information  with  a  table  of 
subject  vehicles  by  model  year  by 
August  19, 1994.  Diesels,  motorcycles 
and  vehicles  over  26,000  lbs  Gross 
Vehicle  Weight  Rating  GVWR  are 
exempt  from  the  emission  testing 
program.  Legal  authority  for  the  vehii.Je 
coverage  is  contained  in  the  New 
Ham  pshi  re  Cha  pter  35  3  of  the  La ws  of 
1993. 

G.  Test  Procedures  and  Standards 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  each  test 
procedure.  The  SIP  also  needs  to 
include  the  rule,  ordinance  or  law 
describing  and  establishing  the  test 
procedures. 

The  New  Hampshire  I/M  SIP  requires 
1M240  (transient)  testing  in  accordarrce 
with  EPA's  guidance  document  entitled. 
"High-Tech  I/M  Test  Procedures. 
Emission  Standards,  Quality  Control 
Requirements,  and  Equipment 
Specifications"  dated  April  1994 
(Technical  Guidance).  New  Hampshire 
referenced  an  older  version  of  this 
document  but  in  its  May  19, 1994  letter 
to  EPA  conHrmed  that  the  state  already 
has  notified  potential  vendors  of  this 
change  through  the  April  25,  1994 
communication  the  state  advised  all 
potential  contractors  that  the  most 
recent  version  of  EPA  spet..ifications  and 
guidelines  should  be  used.  The  State 
requires  IM240  and  evaporative  purge 
tests  on  1981  and  later  model  year 
vehicles  up  to  and  including  10,000  lbs 
gross  vehicle  weight  rating  (GVWR).  All 
1968  thru  1980  vehicles  up  to,  and 
including,  10.000  lbs  GVWR  and  all 
1968  and  newer  vehicles  10,001-26,000 
lbs  will  be  tested  with  a  two-speed  test. 
All  1979  and  newer  vehicles  will 
receive  a  pressure  test.  A  visual 
tampering  inspection  will  be  conducted 
on  all  1975  and  newer  vehicles. 

The  test  procedures  are  authorized  by 
Chapter  353  of  NH  Laws  of  1 993  and 
hirther  defined  in  the  NHDOS  Enhanced 
Emissions  Inspection  and  Maintenance 
Program  Rules  (NH  Enhanced  1/M 
Rules).  The  May  19, 1994  letter  stated 
that  the  State  will  establish  the 
cutpoints  necessary  to  achieve  a  20% 
stringency  rate  for  vehicles  being  idle 
tested  in  1999.  The  need  to  revise  the 
final  mtpoints  will  be  assessed  once 
actual  test  data  is  a\'ai!ab}e  from  the 
New  Hampshire  program.  The  results  of 
such  assessment  could  require  revision 
of  the  State's  regulations  prior  to  the 
1999  testing  cycle. 


H.  Test  Equipment 

Under  EPA's  I/M  rule,  the  SIP  must 
include  written  technical  specifications 
for  all  test  equipment  used  in  the 
program  and  must  address  each  of  the 
requirements  in  40  CFR  51.358.  The 
specifications  must  describe  the 
emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria 
and  procedures. 

The  New  Hampshire  I/M  SIP  requires 
the  use  of  the  equipment  specifications 
in  EPA's  Technical  Guidance.  As 
previously  stated.  New  Hampshire 
referenced  an  older  version  of  this 
document  but  updated  the  reference  in 
the  State's  May  19,  1994  letter  to  EPA. 
The  New  Hampshire  SIP  and  RFP 
address  the  requirements  in  40  CFH 
51.358  and  include  descriptions  of 
performance  features  and  functional 
characteristics  of  the  computerized  test 
systems.  The  necessary  test  equipment, 
required  features,  and  acceptance 
testing  criteria  are  mandated  by  contract 
through  the  RFP. 

I.  Quality  Control 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  quality  control 
and  recordkeeping  procedures.  The  SIP 
must  include  the  procedtu-es  manual, 
rule,  and  ordinance  or  law  describing 
and  establishing  quality  control 
procedures  and  requirements. 

The  New  Hampshire  I/M  SIP  narrative 
and  RFP  contain  descriptions  and 
requirements  establishing  the  quality 
control  procedures  in  accordance  with 
the  Federal  I/M  rule.  These 
requirements  will  help  ensure  that 
equipment  calibrations  are  properly 
performed  and  recorded  and  that 
compliance  document  security  is 
maintained.  The  quality  control 
procedures  manual  will  be  developed  as 
part  of  the  contract  and  is  required  by 
New  Hampshire  in  the  RFP.  New 
Hampshire's  May  19, 1994  letter  to  EPA 
states  its  intent  to  follow  specifications 
for  quality  control  per  EPAs  Technical 
Guidance.  The  August  19. 1«>94 
submittal  will  address  this. 

J.  Waivers  and  Compliance  via 
Diagnostic  Inspection 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  maximum  waiver  rate 
expressed  as  a  percentage  of  initially 
failed  vehicles.  This  waiver  rate  is  used 
for  estimating  emission  reduction 
benefits  in  the  modeling  analysis.  Also, 
the  State  must  take  corrective  action  if 
the  waiver  rate  exceeds  that  estimated 
in  the  SIP  or  revise  the  SIP  accordingly 
and  the  emission  reductions  claimed.  In 
addition,  the  SIP  must  describe  the 


waiver  criteria  and  procedures, 
including  cost  limits,  quality  assiirant* 
methods  and  measures,  and 
administration.  Lastly,  the  SEP  must 
include  the  necessary  legal  authority, 
ordinance,  or  rules  to  issue  waivers,  set 
and  adjust  cost  limits  as  required,  and 
carry  out  any  cthst  functions  necessary 
lo  administer  the  waiver  system, 
including  enforcement  of  the  waiver 
provisioru;.  Cost  limits  for  the  minimum 
expenditure  waivers  must  be  in 
a(xordance  with  the  CAA  and  EPA  s 
1/M  rule. 

In  the  New  Hampshire  I/M  SIP 
revision,  legal  authority  for  waivers  is 
set  forth  in  Chapter  353  of  the  l.aws  of 
19.13.  Consistent  with  EPA's  I/M  rule, 
waiver  cost  limits  are  established"  at 
$4.50  and  adjusted  annually  in  the  New 
Hampshire  en.hanced  1/M  the  prc^ram. 
The  SIP  revision  also  includes  a  1% 
waiver  rate  expressed  as  a  percentage  of 
initially  feiled  vehicles.  This  1%  waiver 
rate  was  used  in  the  New  Hampshire 
modeling  demonstration.  The  state  is 
reconsidering  this  rate  as  discussed  in 
.section  B.  above,  and  will  provide 
additional  justification  to  support  it  oi 
revise  it  in  the  August  19.  1994 
submitul.  The  SIP  provides  that,  if  the 
waiver  rates  are  higher  than  estimated. 
NHDES  will  take  corrective  action  to 
address  the  deficiency. 

The  SIP  describes  three  types  ol 
waivers  the  State  may  allow.  Such 
waivers  include  a  minimum 
expenditure  waiver,  a  time  extension 
waiver,  and  a  one-time  hardship  waiver. 
These  waivers  are  consistent  with  EPA's 
I/M  rule.  The  proper  criteria, 
procedures,  quality  assurance  and 
administration  for  issuing  waivers  is 
ensured  by  the  NHDOS  and  its 
managing  contractor  and  are  des<  ribed 
in  the  SIP  narrative.  Section  6  of  the 
New  Hampshire  Enhanced  i/M  rules 
and  the  RFP. 

Compliance  via  diagnostic 
inspections  were  allowed  for  ail  modtl 
years  in  the  original  submission,  but  in 
a  letter  dated  May  19, 1994,  the  sl.nle 
indicated  that  it  will  establish 
procedures  and  a  policy  which  will 
allow  compliance  by  this  mechanism 
only  on  1981  and  newer  vehirJes  subjet.t 
to  IM240  tests  at  final  cutpoints  or 
lower.  The  slate  commits  to  submitting 
this  revision  by  July  29, 1995.  This  part 
of  the  New  Hampshire  SIP  provides  one 
basis  for  EPA's  proposal  of  a  conditional 
approval  of  this  SIP  revision. 

K.  Motorist  Compliance  Enforcemeni 

Under  EPA's  I/M  rule,  the  SIP  must 
provide  information  concerning  the 
motorist  compliance  enforcement 
process,  including:  (1)  A  description  of 
the  existing  compliance  mechanism  if  il 
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is  to  be  used  in  the  fbture,  and  the 
demonstration  that  ii  is  as  effective,  or 
more  effective,  than  registradon-denial 
enforcement;  (2)  an  identification  of  the 
agencies  responsible  for  performing 
each  of  the  applicable  activiUes  in  this 
section;  (3)  a  description  of  and 
accounting  for  all  classes  of  exempt 
vehicles;  and  (4)  a  description  of  the 
plan  for  testing  fleet  vehicles,  rental  car 
fleets,  leased  vehiclas,  and  any  other 
special  classes  of  subject  vehicles,  for 
example,  those  opemted  in  (but  not 
necessarily  registere  i  in)  the  program 
area.  Also,  the  SIP  n  ust  include  a 
determination  of  the  current  compliance 
rate  based  on  a  stud; '  of  the  system  that 
includes  an  estimate  of  compliance 
losses  due  to  loopholes,  counterfeiting, 
and  unregistered  vel  licles.  Estimates  of 
the  effect  of  closing  iuch  loopholes  and 
otherwise  improvin; ,  the  enforcement 
mechanism  need  to  )e  supported  with 
detailed  analyses.  Ir  addition,  the  SIP 
needs  to  include  the  legal  authority  to 
implement  and  enforce  the  program. 
Lastly,  the  SIP  need  ;  to  include  a 
commitment  to  an  e  iforcement  level  to 
be  used  for  modelin  »  purposes  and  to  be 
maintained,  at  a  mii  imum.  in  practice. 

The  State  has  cho  len  to  use 
registration  suspens  on  as  its  primary 
enforcement  mechanism.  Motorists  will 
have  45  days  from  the  registration  date 
to  comply  with  the  i  /M  program 
requirements  or  the  r  vehicle 
registration  will  be  iuspended.  The 
motorist  compliance  enforcement 
program  will  be  imj  lemented  by  the 
NHDOS.  The  SIP  does  not  describe  the 
computer  matching  system  necessary  to 
implement  this  systsm.  Motorcycles  and 
diesel  vehicles  are  e  xempt  from  this 
program  as  permitted  by  the  I/M  rule. 
Fleet  vehicles,  rental  car  fleets,  and 
leased  vehicles  are  lequired  to  meet  the 
same  program  requi  rements  as  all  other 
subject  vehicles.  Ths  Stateihas  not  yet 
developed  a  plan  for  fleet  vehicles,  but 
requires  this  as  part  of  the  contract.  The 
State  has  not  addre<  sed  tracking  out-of- 
state  exemptions.  T  le  State  has 
estimated  a  99%  co  npliance  rate 
without  a  detailed  c  escription  of  how 
this  will  be  accomp  ished.  The  legal 
authority  to  impleinent  and  enforce  the 
program  is  includecj  in  Chapter  353  of 


the  Laws  of  1993.  Ir 


19.  1994  and  June  2 }.  1994,  the  State 
submitted  a  detaile<  description  of  the 
enforcement  proces  >  and  committed  to 
justifying  the  comp  iance  rate,  or 
revising  the  compliince  rate  in  the  SIP 
and  to  address  the  c  ther  deficiencies 
described  in  this  se  :tion  by  August  19, 
1994. 


its  letters  of  May 


L.  Motorist  Compliance  Enforcement 
Program  Oversight 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  enforcement 
program  oversight  and  information 
management  activities. 

The  New  Hampshire  I/M  SIP  did  not 
address  this  area  specifically.  However, 
in  its  letter  dated  June  28, 1994,  New 
Hampshire  committed  to  comply  with 
40  CFR  51.362,  motorist  compliance 
enforcement  oversight  and  explained 
that  the  SIP  committed  to  achieving  the 
highest  quality  assurance  and  quality 
control  to  meet  this  requirement. 

M.  Quality  Assurance 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  the  quality 
assurance  program,  and  written 
procedures  manuals  covering  both  overt 
and  covert  performance  audits,  record 
audits,  and  equipment  audits.  This 
requirement  does  not  include  materials 
or  discussion  of  details  of  enforcement 
strategies  that  would  ultimately  hamper 
the  enforcement  process. 

The  New  Hampshire  I/M  SIP  revision 
includes  a  description  of  its  quality 
assurance  program.  The  program 
includes  overt  and  covert  audits  of  all 
emission  inspectors  and  emission 
inspection  lanes  and  will  be  conducted 
by  the  NHDOS.  Procedures  and 
techniques  for  overt  and  covert 
performance,  record,  and  equipment 
audits  will  be  developed  by  the  state  or 
a  contractor,  given  to  auditors  and 
updated  as  needed.  The  SIP  does  not 
indicate  whether  audit  results  will  be 
recorded  and  retained  in  station  and 
inspector  files,  whether  records  are  of 
sufficient  detail  to  support  civil  and 
administrative  hearings,  whether 
stations  and  inspectors  suspected  of 
violating  program  regulations  will  be 
audited  more  frequently,  or  whether 
covert  auditors  will  be  rotated.  By  its 
letter  dated  May  19, 1994,  the  state 
commits  to  addressing  these  points  by 
August  19, 1994.  The  state  has  assured 
EPA  that  all  required  training  elements 
are  included  in  the  auditor  training 
program  and  that  this  will  be  detailed  in 
the  SIP  submission  of  August  19, 1994. 

N.  Enforcement  Against  Contractors, 
Stations  and  Inspectors 

Under  EPA's  I/M  rule,  the  SIP  must 
include  the  penalty  schedule  and  the 
legal  authority  for  establishing  and 
imposing  penalties,  civil  fines,  license 
suspension,  and  revocations.  In  the  case 
of  state  constitutional  impediments  to 
immediate  suspension  authority,  the 
state  Attorney  General  must  furnish  an 
official  opinion  for  the  SIP  explaining 
the  constitutional  impediment  as  well 


as  relevant  case  law.  Also,  the  SIP  must 
describe  the  administrative  and  judicial 
procedures  and  responsibilities  relevant 
to  the  enforcement  process,  including 
which  agencies,  courts,  and 
jurisdictions  are  involved;  who  will 
prosecute  and  adjudicate  cases,  and 
other  aspects  of  the  enforcement 
program.  In  addition,  the  SIP  must 
describe  the  resources  to  be  allocated  to 
this  enforcement  function  and  the 
soufce  of  funding  for  such  resources.  In 
states  without  immediate  suspension 
authority,  the  SIP  needs  to  demonstrate 
that  sufficient  resources,  personnel,  and 
systems  are  in  place  to  meet  the  three 
day  case  management  requirement  for 
violations  that  directly  affect  emission 
reductions. 

The  New  Hampshire  I/M  SIP  includes 
specific  penalties  in  its  enforcement 
against  contractors,  stations  and 
inspectors  in  accordance  with  EPA's  1/ 
M  rule.  The  SIP  includes  the  State's 
enforcement  procedures  which  can  be 
pursued  through  either  contract 
provisions  or  Section  16  of  the  NH 
Enhanced  I/M  Rules.  The  NHDOS  has 
the  authority  to  immediately  suspend  a 
station  inspector  for  violations  that 
directly  affect  emission  reduction 
benefits.  Legal  authority  for  establishing 
and  imposing  penalties,  civil  fines, 
license  suspension,  and  revocations  are 
contained  in  the  New  Hampshire 
Chapter  353  of  the  Laws  of  1993,  and 
Enhanced  Emissions  Inspection  and 
Maintenance  Program  Rules  (NHDOS). 
In  addition,  contractual  enforcement 
mechanisms  are  contained  in  the  RFP. 
As  discussed  in  the  I/M  SIP  in  Section 
M.  NHDOS  referees  will  spend  20  hours 
per  week  in  each  inspection  station. 

NH  Enhanced  I/M  Rule,  Section  16 
does  not  require  imposition  of 
substantial  penalties  as  required  by 
EPA's  I/M  rule  (six  month  suspension) 
or  equivalent  retainage  on  the  first 
offense  by  inspectors  for  violations  that 
directly  affect  emission  reduction 
benefits.  Section  M.  of  the  New 
Hampshire  narrative  indicates  that 
mandatory  retraining  will  be  required  of 
inspectors  for  violations,  however,  this 
is  not  stated  in  the  regulation.  In  its 
letter 40  EPA  dated  June  28, 1994  New 
Hampshire  stated  that  mandatory 
retraining  will  be  a  requirement  of  the 
contract,  and  that  Section  16  will  be 
revised  to  be  consistent  with  the  penalty 
required  by  the  EPA  rule.  The  state 
commits  to  submitting  the  revision  to 
Section  16.by  July  29, 1995.  This  part 
of  the  New  Hampshire  SIP  provides 
another  basis  for  EPA's  proposal  of  a 
conditionalPapproval  of  this  SIP 
revision. 


O.  Data  Analysis  and  Reporting 

Under  EPA's  I/M  rule,  the  SIP  must 
describe  the  types  of  data  to  be 
collected. 

The  New  Hampshire  1/M  SIP 
narrative.  Section  O,  and  Section  18  of 
the  NH  Enhanced  I/M  Rule  provides  for 
ctllecting  data  required  by  EPA 
regulation  and  submitting  required 
reports. 

P.  Inspector  Training  and  Licensing  or 
Certification 

Under  EPA  s  I/M  rule,  the  SIP  nuist 
include  a  description  of  the  training 
program,  the  written  and  hands-on  tests,     : 
and  the  licensing  or  certification    . 
process. 

The  New  Hampshire  I/M  SIP  provides     J 

for  the  implementation  of  training,  , 

certification,  and  refresher  programs  for  . 

emission  inspectors.  The  SIP  describes  \ 

this  program  and  curriculum,  including  , 

written  and  hands-on  testing  required  at  , 
least  every  two  years.  All  inspectors  will    j 

be  required  to  be  certified  to  inspect  , 

vehicles  in  the  New  Hampshire  I/M  ^ 

program.  In  the  letter  of  May  19,  1994,  { 

New  Hampshire  describes  the  written  ^ 

and  hands-on  tests,  how  they  will  be  j 

developed,  and  how  the  State  will  audit  g 

contractor  administered  tests.  ^ 

Q.  Improving  Repair  Effectiveness  ^ 

Under  EPA's  I/M  rule,  the  SIP  must  5 

include  a  description  of  the  technical 

assistance  program  to  be  implemented.  jj 

a  description  of  the  procedures  and  ri 

criteria  to  be  used  in  meeting  the  e 

performance  monitoring  requirements  of  o 

this  section  for  enhanced  1/M  programs,  n 

and  a  description  of  the  repair  tl 

technician  training  resources  available  ei 

in  the  community.  „ 

The  New  Hampshire  SIP  includes  a  o 

description  of  the  technical  assistance,  t* 

performance  monitoring  and  repair  ai 

technician  training  programs  to  be  tc 

implemented.  The  State  did  not  specify  th 

a  mechanism  to  regularly  inform  repair  n( 

facilities  regarding  changes  to  the  te 

inspection  program,  training  course  to 

schedules,  common  problems,  potential  re 

solutions  for  particular  engine  families,  er 

diagnostic  tips,  repairs,  and  other  te 

assistance  issues.  In  a  letter  dated  May  a 

19, 1994  the  state  agreed  to  provide  a  er 

plan  to  EPA  by  August  19. 1994  that  th 

will  provide  the  means  to  transmit  the  b\ 

above-referenced  information  to  the  SI 

repair  community.  The  NHDOS,  as  th 

described  in  the  SIP,  will  also  ensure  re, 

that  a  repair  technician  hotline  will  be 

available  for  repair  technicians.  a  ( 

Performance  monitoring  statistics  of  pr 

certifiedrepair  facilities  will  be  ini 

provided  to  motorists  whose  vehicles  ve 

fail  the  I/M  tests  in  enhanced  I/M  areas.  NI 
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O.  Data  Analysis  and  Reporting 

Under  EPA's  I/M  rule,  the  SIP  must 
describe  the  types  of  data  to  be 
collected. 

The  New  Hampshire  1/M  SIP 
narrative.  Section  O,  and  Section  18  of 
the  NH  Enhanced  I/M  Rule  provides  for 
ccllecting  data  required  by  EPA 
regulation  and  submitting  required 
reports. 

P.  Inspector  Training  and  Licensing  or 
Certification 

Under  EPAs  I/M  rule,  the  SIP  must 
include  a  description  of  the  training 
program,  the  written  and  hands-on  tests, 
and  the  licensing  or  certification 
process. 

The  New  Hampshire  I/M  SIP  provides 
for  the  implementation  of  training, 
certification,  and  refresher  programs  for 
emission  inspectors.  The  SIP  describes 
this  program  and  curriculum,  including 
written  and  hands-on  testing  required  at 
least  every  two  years.  All  inspectors  will 
be  required  to  be  certified  to  inspect 
vehicles  in  the  New  Hampshire  I/M 
program.  In  the  letter  of  May  19,  1994, 
New  Hampshire  describes  the  written 
and  hands-on  tests,  how  they  will  be 
developed,  and  how  the  State  will  audit 
contractor  administered  tests. 

Q.  Improving  Repair  Effectiveness 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  ol  the  technical 
assistance  program  to  be  implemented, 
a  description  of  the  procedures  and 
criteria  to  be  used  in  meeting  the 
performance  monitoring  requirements  of 
this  section  for  enhanced  1/M  programs, 
and  a  description  of  the  repair 
technician  training  resources  available 
in  the  community. 

The  New  Hampshire  SIP  includes  a 
description  of  the  technical  assistance, 
performance  monitoring  and  repair 
technician  training  programs  to  be 
implemented.  The  State  did  not  specify 
a  mechanism  to  regularly  inform  repair 
facilities  regarding  changes  to  the 
inspection  program,  training  course 
schedules,  common  problems,  potential 
solutions  for  particular  engine  families, 
diagnostic  tips,  repairs,  and  other 
assistance  issues.  In  a  letter  dated  May 
19, 1994  the  state  agreed  to  provide  a 
plan  to  EPA  by  August  19, 1994  that 
will  provide  the  means  to  transmit  the 
above-referenced  information  to  the 
repair  community.  The  NHDOS,  as 
described  in  the  SIP.  will  also  ensure 
that  a  repair  technician  hotline  will  be 
available  for  repair  technicians. 
Performance  monitoring  statistics  of 
certified. repair  facilities  will  be 
provided  to  motorists  whose  vehicles 
fail  the  I/M  tests  in  enhanced  I/M  areas. 


The  State  will  also  ensure  that  adequate 
repair  technician  training  exists  through 
the  establishment  of  an  advisory 
workgroup. 

R.  Compliance  With  Recall  Notices 

Under  EPA's  I/M  rule,  the  SIP  must 
.describe,  for  enhanced  I/M  programs, 
the  procedures  used  to  incorporate 
vehicle  recall  lists  provided  by  EPA  into 
the  inspection  or  registration  database, 
the  quality  control  methods  used  to 
ensure  that  recall  repairs  are  properly 
documented  and  tracked,  and  the 
method  (inspection  failure  or 
registration  denial)  used  to  enforce  the 
recall  requirements. 

The  NH  RFP  Section  6.9  requires  the 
contractor  to  notify  vehicle  owners  of 
recalls  in  accordance  with  EPA 
requirements,  NH  Enhanced  I/M  Rules 
Section  4.F.l.h.,  requires  that  vehicle 
owners  whose  vehicle  is  included  in  an 
emission  recall,  comply  with  the  recall 
requirement  in  order  to  be  inspected. 
Motorists  with  unresolved  recall  notices 
will  be  required  to  show  proof  of 
compliance  or  will  be  denied  the 
opportunity  for  inspection.  In  the  May 
19,  1994  submission.  New  Hampshire 
explains  that  the  RFP  requires  tracking 
and  verification  of  recall  repairs.  Such 
data  xvill  include  reference  to  the  recall 
campaign  number. 

S.  On-Road  Testing 

Under  EPAs  I/M  rule,  the  SIP  mu.st 
include  a  detailed  description  of  the  on- 
road  testing  program  required  in 
enhanced  I/M  areas,  including  the  types 
of  testing,  test  limits  and  criteria,  the 
number  of  vehicles  (the  percentage  of 
the  fleet)  to  be  tested,  the  number  of 
employees  to  be  dedicated  to  the  on- 
road  testing  effort,  the  methods  for 
collecting,  analyzing,  utilizing,  and 
reporting  the  results  of  on-road  testing 
and,  the  portion  of  the  program  budget 
to  be  dedicated  to  on-road  testing.  Also, 
the  SIP  must  include  the  legal  authority 
necessary  to  implement  the  on-road 
testing  program,  including  the  authority 
to  enforce  off-cycle  inspection  and 
repair  requirements.  In  addition, 
emission  reduction  credit  for  on-road 
testing  programs  can  only  be  granted  for 
a  program  designed  to  obtain  significant 
emission  reductions  over  and  above 
those  already  predicted  to  be  achieved 
by  other  aspects  of  the  I/M  program.  The 
SIP  must  include  technical  support  for 
the  claimed  additional  emission 
reductions. 

The  New  Hampshire  I/M  SIP  includes 
a  description  of  its  on-road  testing 
program.  The  testing  program  will 
include  no  less  thaff  0.5%  of  the  subject 
vehicles  as  required  by  Section  9  of  the 
NH  Enhanced  I/M  Rules.  The  program 


will  be  included  as  part  of  the  testing 
contract  and  the  contractor  will  provide 
data  collection  analysis  and  utilize  this 
data  to  identify  high  emitting  vehicles. 
The  state  has  not  established  standards 
for  this  program  or  identified  the  type 
of  testing  that  will  be  conducted,  the 
legal  authority  for  this  program  is 
contained  in  the  New  Hampshire  I/M 
Chapter  353  of  the  Laws  of  1993.  In  a 
letter  dated  May  19, 1994,  the  state 
commits  to  develop  and  submit 
standards  to  EPA.  The  state  commits  fo 
submitting  this  revision  by  July  29. 
1995.  This  part  of  the  Nevv  Hampshire 
SIP  provides  the  third  basis  for  EPAs 
proposal  of  a  conditional  approval  of 
this  SIP  revision. 

T.  Concluding  Statement 

A  more  detailed  analysis  of  the  States 
1/M  SIP  submittal  and  how  it  meets  the 
Federal  requirements  is  contained  in  the 
EPAs  technical  support  document 
dated  June  28,  1994,  which  is  available 
h-om  the  EPA-New  England  Regional 
office  listed  above.  The  criteria  used  to 
review  the  SIP  revision  submitted  are 
based  on  the  requirements  of  Section 
182  of  the  CAA  and  EPA's  I/M 
regulations.  Based  on  these 
requirements,  EPA  developed  a  detailed 
I/M  approvability  checklist  fo  be  used 
nationally  to  assist  in  determining 
whether  I/M  programs  meet  the 
requirements  of  the  CAA  and  the  federal 
I/M  rule.  The  checklist  is  formatted  bv 
stating  the  Federal  requirement  by  each 
section,  and  followed  by  information 
indicating  whether  or  not  the  New 
Hampshire  program  meets  the  criteria 
and  where  in  the  New  Hampshire  SIP 
submittal  the  requirements  are 
addressed.  This  checklist,  the  CAA  and 
EPA's  I/M  regulations  formed  the  basis 
for  EPA's  technical  review.  EPA  has 
reviewed  the  I/M  SIP  revision  submitted 
by  New  Hampshire.  Using  the  criteria 
stated  above,  the  New  Hampshire 
regulations  and  accompanying  materials 
contained  in  the  SIP  represent  an 
acceptable  plan  to  comply  with  the  1/M 
requirements  and  meet  all  the  criteria 
required  for  conditional  approval  of 
such  SIP  revision. 

nr  New  Hampshire  I/M  Committal  SIP 

On  September  27,  1993,  EPA 
proposed  conditional  approval  of  the 
New  Hampshire  I/M  committal  SIP 
submitted  on  January  12, 1993. 
including  a  schedule  for 
implementation  of  the  program.  At  that 
time.  EPA  beUeved  that  conditional 
approvals  were  appropriate  for  I/M 
committal  SEPs  because  the  States  could 
not  be  expected  to  begin  developing  an 
I/M  program  meeting  the  requirements 
of  the  CAA  and  the  I/M  regulations  until 
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the  I/M  re^iiatioBS  ^rere  adopted  as  a 
final  rule  which  occurred  on  November 
5.  1992.  faa  a  letter  dated  October  21, 

1993.  tbe  Natural  Re»ource  Defense 
Council  (NRDC)  cofomented  od  the 
proposed  approval  cf  tbe  committal  SIP 
arguing  that  States  skould  have 
submitted  full  I/M  SPs  by  November 
13. 1992.  In  additioii.  in  a  Court  order 
dated  May  6, 1994.  t^  United  States 
Circuit  Court  of  Appeals  for  the  Chstrict 
of  Columbia  concluded,  in  the  context 
of  an  NRDC  lawsuit  concerning  L/M, 
that  EPA's  acceptfflu^  of  l/M  committal 
SIPs  was  contrary  to  law  and 
improperly  delayed  SIP  submissions 
beyond  the  statutory  deadlines.  Further, 
the  Court  directed  EPA  to  review  and 
either  approve  or  dimpprove  by  no  later 
that  September  15. 1094  all  I/M  SIPs 
already  received.  Asia  result  of  that 
court  order,  EPA  is  ttking  this  action  on 
tbe  New  Hampshire  jSIP  submitted  on 
March  1. 1994,  April  20, 1994,  April  28. 

1994.  May  19. 1994,  and  June  28, 1994 
and  will  aot  be  taking  further  action  on 
the  'committar'  I/MjSIP  submitted  by 
the  State  of  New  Haitipshire  on  January 
12.  1993.  I 

The  conditional  approval  proposed 
today  is  based  upon  New  Hampshire's 
commitment  to  develop  and  submit  on- 
road  testing  standards,  compliance  via 
diagnostic  procedures,  and  reviaed 
inspector  penalties  bfy  July  29, 1995.  If 
this  commitment  is  aot  met,  the 
conditional  approval  will  convert  to  a 
disapproval.  In  the  alternative,  EPA 
proposes  to  disapprove  the  New 
Hampshire  I/M  SIP  revision  if  the 
submittals  described!  in  this  package  are 
not  revised  by  Augui  1 19. 1994  or  are 
incomplete. 

Proposed  Actifaa 

EPA  is  proposing  I  o  conditionally 
approve  or  in  the  alti»mative  disapprove 
New  Hampshire's  enhanced  inspection 
and  maintenance  SB'. 

Pursuant  to  Sectioi  110Ck)(4)  of  the 
Act.  the  conditional  approval  is  based 
on  the  commitment  i  irticulated  by  New 
Hampshire  in  its  Ma  r  19, 1994  and  June 
28, 1994  letters  to  su  jmit  a  revised  SIP 
revision  by  July  29,  :  995,  that  complies 
with  the  requirements  for  on-road 
testing,  compliance  |ia  diagnostic 
inspection,  and  inspector  penalties. 
Section  110(k)(4j  of  Ihe  CAA  provides 
that,  if  a  state  fails  la  comply  with  its 
commitment,  such  conditional  approval 
wiU  convert  io  a  disapproval. 

In  the  akemative,  ibis  action  proposes 
to  disapprove  tbe  NeHAr  Hampshire  I/M 
SIP  revi&ioQ  ii  New  Hampshire  does  not 
adequately  address  the  issues 
articulated  ia  this  nf^tice  by  on  or  before 
August  19. 1994. 


Under  5  U-S.C  eSSCb),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  aconemic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  EPA  requests  comments  on  this 
proposal  inchiding  the  EPA's  proposal 
to  conditionally  approve  or.  in  the 
alternative,  disapprove  the  I/M  STP  for 
New  Hamp^ire  as  rr»eeting  the 
requirements  of  tJie  CAA  ar>d  EPA's 
Federal  I/M  rule.  As  indicated  at  the 
outset  of  this  notice,  the  EPA  will 
consider  any  comments  received  by 
August  17.  1994  and  will  make  the  TSD 
available  upon  request  EPA  will  also 
consider  any  comments  received  by  on 
or  before  August  E9. 1994  regard  iTig  the 
information  specified  herein  that  is  due 
by  August  19. 1994  from  New 
Hampshire. 

This  action  has  been  classified  as  a 
Table  1  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4. 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
in£orm  the  general  public  of  these 
tables. 

Under  5  U.S.C  Section  605(b),  the 
Administrator  certifies  that  SIP 
approvals  under  Sections  107, 110  and 
1 72  of  the  Clean  Air  Act  will  not  have 
a  significant  eoonomic  impact  on  a 
substantial  niunber  of  small  entities.  SIP 
approvals  (or  redesignations)  do  not 
create  airy  new  requirements  but  simply 
approve  raquirements  that  are  already 
state  law.  ^P  approvals  (or 
redesignations).  therefore,  do  not  add 
any  additional  requirements  for  small 
entities.  Mmeover,  due  to  the  nature  of 
the  Fedeal-St^e  relationship  under  the 
Clean  Air  Act.  |»«paration  of  a 
flexibility  analysis  for  a  SIP  approval 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  the 
State  actions.  Tbe  Clean  Air  Act  forbids 
EPA  to  base  its  actions  concerning  SIPs 
on  such  grounds.  Union  Electric  Co.  v. 
EPA..  427  U.S.  246,  96  S.  tt.  2518 
(19761;  42  U.S.C.  Section  7410(a)(2). 

If  EPA  issues  a  final  disapproval  or  if 
the  conditional  approval  is  conx'erted  to 
a  disapproval  under  section  llO(k), 
based  on  the  state's  failure  to  meet  the 
commitment,  it  will  not  afiect  any 
existing  state  requirements  applic^le  to 
small  entities.  Federal  disapproval  of 
the  state  submittal  does  not  affect  its 
state-enforceability.  Moreover,  EPA's 
disapproval  of  tiw  sidunittal  does  not 
impose  a  new  federal  requirement. 
Therefore,  EPA  certifies  that  in  the 
event  EPA  disapproves  the  state 
submittal  this  disapproval  action  would 


not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
state  requirements  nor  does  it  substitute 
a  new  federal  requirement. 

Under  Executive  Order  12866,  |58  FR 
51735  (October  4. 1993)1  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
reqidrements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(l^have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plarmed  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  ' 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  tenns  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
0MB  review.    - 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the  . 
requirements  of  Section  110(a)(2)  (A)- 
(K)  and  110(a)(3)  of  the  Clean  Air  Act. 
as  amended,  and  EPA  regulations  in  40 
CFRpart  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.SH  7401-7642. 

Dated:  June  27, 19S4. 
John  P.  DeVaian, 
Regional  AdministratOT,  Region  /. 
(FR  Doc  94-17375  Filed  7-15-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND      - 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  421 
[BPO-105-PI 
RIN  0938 

Medicare  Program;  Part  B  Advance 
Payments  to  Suppliers  Furnishing 
Items  or  Services  under  Medicare  Part 
B 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 


SUMMARY:  This  rule  would  establish 
requirements  and  procedures  for 
advance  payments  to  suppliers  of 
Medicare  Part  B  services.  An  advance 
payment  would  be  made  only  if  the 
carrier  is  unable  to  process  a  claim 
timely,  the  supplier  requests  advance 
payment,  and  we  determine  that 
payment  of  interest  is  insufficient  to 
compensate  the  supplier  for  loss  of  the 
.  use  of  the  funds  and  approve  the 
advance  payment. 

These  rules  are  necessary  to  correct 
deficiencies  noted  by  the  General 
Accounting  Office  in  its  report  of  a 
review  of  current  procedures  for  making 
advance  payments. 

The  intent  of  this  proposal  is  to 
ensure  more  efficient  and  effective 
administration  of  this  aspect  of  the 
Medicare  program. 
DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5;00  p.m.  on  September  16. 
1994. 

ADDRESSES:  Mail  written  comments  to 
the  following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPO-105-P,  P.O.  Box  26688. 
Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses:  Room  309-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Ave.,  SVV..  Washington, 
DC  20201,  or,  Room  132,  East  High  Rise 
Building,  6325  Security  Boulevard, 
Baltimore,  MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPO-105-P.  Comments  received  timely 
will  be  available  for  public  in.spection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 
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SUMMARY:  This  rule  would  establish 
requirements  and  procedures  for 
advance  payments  to  suppliers  of 
Medicare  Part  B  services.  An  advance 
payment  would  be  made  only  if  the 
carrier  is  unable  to  process  a  claim 
timely,  the  supplier  requests  advance 
payment,  and  we  determine  that 
payment  of  interest  is  insufficient  to 
compensate  the  supplier  for  loss  of  the 
.  use  of  the  funds  and  approve  the 
advance  payment. 

These  rules  are  necessary  to  correct 
deficiencies  noted  by  the  General 
Accounting  Office  in  its  report  of  a 
review  of  current  procedures  for  making 
advance  payments. 

The  intent  of  this  proposal  is  to 
ensure  more  efficient  and  effective 
administration  of  this  aspect  of  the 
Medicare  program. 

DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5;00  p.m.  on  September  16. 
1994. 

ADDRESSES:  Mail  written  comments  to 
the  following  address:  Health  Care 
Financing  Administration,  Department 
of  Heahh  and  Human  Services, 
Attention:  BPO-105-P,  P.O.  Box  26688, 
Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses:  Room  309-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Ave.,  S\V..  Washington, 
DC  20201,  or,  Room  132,  East  High  Rise 
Building,  6325  Security  Boulevard, 
Baltimore,  MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPO-105-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 


Independence  Ave.,  SW.,  Washington, 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5:00  p.m. 
(phone:  202-690-7890). 

For  comments  that  relate  to  . 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Alli<;on 
Herron  Eydt.  HCFA  Desk  Officer,  Office 
of  Information  and  Regulatory  Affairs, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
OShea.  (410)  966-7521. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  General 

The  Medicare  Supplementary  Medical 
Insurance  (SMI  or  Part  B)  program  is  a 
voluntary  program  that  pays  all  or  part 
of  the  costs  for  physicians'  sen'ices; 
outpatient  hospital  services:  certain 
home  health  ser\'ices;  services  furnished 
by  rural  health  clinics,  ambulatory 
surgical  centers  and  comprehensive 
outpatient  rehabilitation  facilities;  and 
certain  other  items  or  medical  and 
hospital  health  services  not  covered  by 
the  Medicare  Hospital  Insurance 
program. 

B.  Use  of  Carriers 

Statutory  Basis — Under  section 
1842(a)  of  the  Social  Security  Act  (the 
Act),  public  and  private  organizations 
and  agencies  may  participate  in  the 
administration  of  the  Medicare  program 
under  contracts  entered  into  with  the 
Secretary.  These  Medicare  contractors, 
known  as  "carriers,"  process  and  pay 
Part  B  claims. 

Usually,  these  payments  are  made  on 
a  claim-by-claim  basis.  Regulations  at  42 
CFR  Part  421,  Subpart  C— Carriers,  set 
forth  the  functions  performed  by 
Medicare  carriers,  which  include: 

•  Determining  the  eligibility  status  of 
a  beneficiary. 

•  Determining  whether  the  services 
for  which  payment  is  claimed  is  covered 
under  Medicare,  and  if  so,  the  correct 
payment  amounts. 

•  Making  correct  payment  to  the 
beneficiary  or  the  supplier  of  the  items 
or  services,  as  appropriate. 

Carriers  must  also  observe  the 
"prompt  pajTnent"  requirements  set 
forth  in  section  1842(c)  of  the  Act.  As 
amended  by  section  13568  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  Public  Law  103-66.  enacted  on 
August  10, 1993.  this  provision 
currently  requires  interest  to  be  paid  on 
ail  "clean"  claims  for  which  payment  is 
not  issued  within  30  calendar  days. 
, Advance  Payments  to  Suppliers — 
Under  Part  B,  a  carrier  makes  an 
advance  partial  payment  to  a  supplier  if 


the  carrier  is  not  able  to  process  a  claim. 
(For  purposes  of  the  Medicare  program, 
§  400.202  of  the  HCFA  rules  defines 
"supplier"  as  a  physician  or  other 
practitioner,  or  an  entity  other  than  a 
provider,  that  furnishes  health  care 
services  under  Medicare,  and  "services" 
as  medical  care  or  services  and  items, 
such  as  medical  diagnosis  and 
treatment,  drugs  and  biologicals. 
supplies,  appliances,  and  equipment, 
medical  social  services,  and  use  of 
hospital  or  SNF  facilities.)  An  advance 
payment  is  made  to  a  supplier  eligible 
to  receive  Medicare  payments. 

In  rare  instances,  such  as  when  major 
administrative  changes  are  made  in 
processing  Part  B  claims,  a  backlog  of 
pending  claims  may  occur.  To  avoid  or 
reduce  payment  of  interest  on  claims 
that  are  not  processed  timely,  we 
sometimes  authorize  advance  payments 
for  pending  backlogged  claims,  subject 
to  later  recoupment,  once  the  claims  are 
processed.  However,  since  generally. 
Medicare  Part  B  payments  are  made 
after  a  claim  is  processed,  there  are  no 
regulations  or  guidelines  for  making 
advance  payments. 

n.  General  Accounting  Office  Report 
Finding— "HCFA  Should  Improve 
Internal  Controls  Over  Part  B  Advance 
Payments" 

As  a  result  of  administrative  changes 
made  in  processing  Part  B  claims  at  two 
carriers  in  two  States  during  1988,  a 
large  backlog  of  pending  claims 
occurred.  In  order  to  minimize  the 
effects  of  these  disruptions  on  suppliers, 
in  1989  we  authorized  the  two  carriers 
to  make  advance  payments  for  pending 
backlogged  claims,  subject  to  later 
recoupment,  once  the  claims  were 
actually  processed.  The  difficulties 
experienced  by  the  suppliers  resulted  in 
the  General  Accounting  Office  (GAO) 
investigating  these  two  carriers  and 
their  claims  processing  systems.  This 
investigation  led  the  GAO  to  question 
whether  we  had  sufficient  guidelines 
and  safeguards  in  place  to  ensure  that 
advance  payments  were  promptly 
recouped. 

The  GAO  found  that  inconsistencies 
in  handling  occurred  and  administrative 
problems  resulted  from  the  lack  of 
specific  regulations  and  guidelines.  The 
criteria  for  approving  advance  payments 
by  these  two  carriers  differed,  as  did 
progress  in  recouping  these  payments. 
One  carrier  made  advance  payments 
only  to  medical  equipment  suppliers.  It 
based  these  advances  on  the  level  of 
payments  the  suppliers  had  received  in 
the  previous  year.  Another  carrier,  in 
contrast,  made  advance  payments  to  all 
suppliers.  It  based  the  advance  payment 
on  the  value  of  claims  that  had  been  on 
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hand  *t  the'camerlo^  more  than  14 
days.  ! 

In  August  19S9.  orte  carrier  began  to 
recoup  ai<d*8Qce  payifients  either 
through  repayments  from  suppliers  or 
by  withhoicting  a  portioja  of  subsequent 
payments  to  them.  By  Fehruarv'  1990, 
the  carrier  bad  racoki^>ed  abou^  94 
percent  of  the  $1.3  milJion  it  had 
advanced  to  the  supiiiiers:  by  September 
1990.  $17,071  was  outstanding, 
includiog  $14,592  owed  by  one  suppher 
that  Ihe  carrier  was  tenable  to  contact. 

The  second  carrier  recouped  advance 
payn>ents  by  wiiiibo)diBg  25  percent  of 
subsequent  payments  to  medical 
equipment  suppliersAod  50  percent  of 
payments  to  other  sinpliers.  In 
February  1990,  when  tiie  carrier  began 
more  aggressive  eSorts  to  recoup 
advance  payments,  about  $34  million  of 
the  $80  miJJion  it  hai  advanced  to  the 
suppliers  was  still  outstaQdiag.  By 
September  1990,  $14l million  (about  18 
percent  of  the  amouiit  advaiK^ed)  had 
not  yet  been  recouped.  Suppliers  who 
had  not  repaid  their  advances  had.  in 
effect,  received  an  in  erest-free  loan 
from  the  Medicare  Ti  ust  Fund. 

The  carrier  encountered  particular 
difficuhy  in  recmiphig  advances  made 
to  suppliers  that  nsei  more  than  one 
Medicare  biRing  nunber.  Some  of  these 
suppliers  had  obtained  an  advance 
under  one  number  and  lata*  fadlied 
Medicare  exchisively  under  the  other 
number,  frustrating  efforts  to  offset  new 
payments  to  collect  tpe  advance 
payment.  The  carrier!  noted  this  problem 
in  January  1990  and  began  to  identify 
suppliers  who  had  u$ed  multiple  billing 
numbers  to  obtain  p^-ments.  The  carrier 
then  identified  ether jielated  numbers 
the  supphers  used  foi-  billing  Medicare 
and  withheld  paymelits  from  these 
claims.  j 

As  a  result  of  its  reiiew  of  these  cases, 
the  CAO  reoommenqed  that  Ave 
determine  whether  iti  is  appropriate  for 
carriers  to  make  advance  payments  to 
suppliti^  and  that  wf  be  in  compliance 
with  the  Federal  Manager's  Financial 
Integrity  Act  (31  U.slc.  3512)  when 
making  these  deterrranations. 

The  Federal  Managers'  Financial 
Integrity  Act  requires  Federal  agencies 
to  establish  internal  tontrol  systems  that 
provide  reasonable  assurance  that 
agency  expenditures lare  consistent  with 
laws  and  ragulationsi  The  Comptroller 
General,  in  implementing  this  Act.  has 
prescribed  internal  control  standards  for 
agency  use.  These  standards  require  that 
significant  transactions  must  be 
"authorired  and  executed  only  by 
persons  acting  withi$  the  scope  of  their 
authority."in  applying  this  standard  to 
Fart  B  advance  payments,  the  CAO 
expressed  the  opinioii  that  HCFA,  rather 


thantlie  carriers,  should  authorize 
advance  pa^inents,  to  be  executed  by 
the  carriers,  in  addition,  the  GAO 
asserted  that  we  should  clearly 
communicate<ourafppipo\'alto  make 
advance  payments  to  carriers  and 
include  the  terras  utKier  which  these 
payineots  mast  he  made.  Therefore,  the 
CAO  recsommended  that  vre  develop 
regulations  and  instructions  for  carriers 
regarding  Part  B  advance  .paymeats  to 
suppHers.  ^GAO  TefOTt,  GAb/HRD-91- 
81  (April  1991).  entitled:  "Medicare: 
HCFA  Should  Improve  Internal  Controls 
Over  Part  B  Advance  Payments") 

III.  Provisions  of  the  Proposed 
Regulations 

In  response  to  the  GAD  report  and 
recommendation,  we  are  adding 
§  42L214  ("Advance  payments  to 
suppliers  of  Part  B  services")  to  part 
421 ,  subpart  C  of  this  chapter. 

New  §421.214  would  ensure  the 
smooth  and  oaiform  issuance  and 
recoupment  of  Part  B  advance  payments 
that  may  be  authorized  from  time  to 
time  to  counter  the  negative 
consequences  of  disruptions  in 
Medicare  Part  B  claims  processing.  The 
regulation  would  be  entirely  self- 
contained.  Advance  payments  would  be 
made  when  a  carrier  is  unable  to 
process  a  claim  timely,  not  when  deby 
is  the  result  of  late  or  incomplete 
submittal  of  a  claim  by  a  supplier. 
Processing  delays  would  be  highlighted 
to  us  to  ensure  that  payment  disruptions 
and  risks  to  the  Medicare  Trust  Fund 
would  be  minimized. 

There  are  some  entities  with  provider 
agreements  under  section  1866  of  the 
Act  that  are  paid  for  certain  Part  B 
services  from  the  Part  B  Trust  Fund 
through  intermediaries  (performing  as  a 
carrier  when  making  Part  B  payments). 
"These  pro\'iders  generally  have  access  to 
the  existing  accelerated  payment 
provisions  under  §  413.64(g).  The 
purpose  of  this  proposed  regulation  is  to 
create  a  Part  B  advance  payment 
procedure  for  supphers,  not  to  supplant 
the  existing  Part  A  advance  payment 
procedure  for  some  providers. 
Therefore,  this  section  does  not  apply  to 
claims  for  Part  B  items  or  services  that 
are  furni.shed  by  entities  with  provider 
agreements  under  section  1866  of  the 
Act  that  receive  payments  from 
intermediaries. 

In  new  §  421.214(b),  we  would  defme 
the  term  "advance  payment"  to  mean  a 
carrier's  conditional  partial  payment  to 
a  supplier  on  a  Part  B  claim  that  the 
carrier  is  unable  to  process  w^ithin  the 
prescribed  timeUmits. 

Section  42L214(c)  would  specify  that 
an  advance  payment  may  be  made  if  the 
carrier  is  unable  to  process  claims 


timely,  we  determine  that  the  prompt 
payment  interest  provision  in  section 
1842(c)  of  the  Act  is  insufficient  to  make 
claimants  whole,  and  if  expressly 
approved  by  us  in  writing.  The  prompt 
payment  interest  provision  currently 
requires  us  to  pay  interest  on  dean 
claims  when  the  carrier  is  unable  to 
make  payment  within  30  calendar  days. 
The  determination  to  issue  advance 
payments  must  take  intoconsideratioii 
elements  that  are,  or  may  be,  subject  to 
changes  such  as  legislation  related  to     ' 
prompt  payment;  system  enhancements; 
severity  of  system  malfunctions; 
regulatory  changes;  change  in 
contractors;  and  any  number  of  other 
factors  that  may  necessitate  the  issuance 
of  advance  payments.  Our  ability  to 
respond  appropriately  and  timely  wonld 
be  restricted  if  we  were  required  to 
publish  criteria  regarding  a  threshold 
through  the  rulemaking  procedine. 
Therefore,  we  would  implement  the 
threshold  criterion  or  criteria  through 
manual  instructions  to  the  carriers.  This 
would  give  us  the  flexibility  to  respond 
promptly  to  providers  without  going 
through  the  rulemaking  process  each 
time  a  unique  situation  occurs.  We 
specifically  request  public  comments  on 
this  approach.  In  making  changes,  we 
would  ensiue  that  advance  payments 
would  be  made  in  a  way  that  would 
ensure  budget  neutrality. 

Section  421.214(d)  would  specify  that 
no  advance  payment  may  be  made  to 
any  suptplier  delinquent  in  repaying  a 
Medicare  overpayment,  has  been 
advised  of  being  under  active  medical 
review  or  prc^am  integrity 
investigation,  has  not  submitted  any 
claims,  or  has  not  accepted  claims' 
assignments  within  the  most  recent  180- 
day  period  preceding  the  system 
malfunction. 

In  §  421.214.  paragraph  (e)(1)  would 
specify  that  a  supplier  must  request,  in 
writing,  an  advance  payment  for 
providing  Part  B  items  or  services. 
Paragraph  (e)(2)  would  specify  that  a 
supplier  must  accept  an  advance 
payment  as  a  conditional  payment 
subject  to  adjustment,  recoupment,  or 
both  based  on  an  eventual 
determination  of  the  actual  amount  due 
on  the  claim,  and  subject  to  the  other 
rules  found  in  §421.214. 

In  §  421.214,  paragraph  (f)(1)  would 
state  that  a  carrier  will  calculate  an 
advance  payment  at  no  more  than  80 
percent  of  historical  assigned  claims 
payment  data  paid  a  supplier.  Historical 
data  is  defined  as  a  representative  90- 
day  assigned  claims  payment  trend 
within  the  roost  recent  18G-day 
experience  before  the  system 
malfunction.  Based  on  this  amount  and 
the  numberof  claims  pending  for  the 


supplier,  the  carrier  will  determine  and 
issue  advance  payments  not  to  exceed 
80  percent  of  the  average  per  claim 
amount  paid  during  the  90-day  trend 
period,  times  the  number  of  assigned 
claims  pending.  If  historical  data  are  not 
available  or  if  backJogged  claims  cannot 
be  identified,  the  carrier  will  determine 
and  issue  advance  payments  based  on    . 
some  other  methodology  approved  by 
us.  Advance  payments  would  be  made 
.  no  more  frequently  than  once  every  2 
weeks  to  a  supplier. 

In  §421.214.  paragraph  (1)(2)  would   " 
specify  that  generally,  a  suppher  will 
not  receive  advance  payments  for  more 
assigned  claims  than  were  paid,  on  a 
daily  average,  for  the  90  days  before  the 
system  malfunction.  This  is  to  prevent 
and  discourage  supphers  from 
submitting  assigned  claims  that  may 
lack  merit  in  order  to  maximize  the 
receipt  of  advance  payments.  However, 
an  example  of  a  permissible  exception 
would  be  when  a  supplier  does  not 
receive  payments  from  a  carrier  for 
services  during  the  early  months  of  the 
year  when  beneficiary  deductibles  are 
being  met.  In  this  case,  the  carrier 
would  use  more  representative  payment 
months  for  the  suppliers'  daily  average. 

bi  §421.214.  paragraph  (f)(3)  would 
specify  that  a  carrier  recovers  an 
advance  payment  by  applying  it  against 
the  amount  due  on  the  claim  on  which 
the  advance  was  made.  If  the  advance 
payment  exceeds  the  Medicare  Payment 
amount,  the  carrier  applies  the 
unadjusted  balance  of  the  advance 
payment  against  fiirther  Medicare 
payments  due  the  supplier. 

It  is  not  our  intent  to  permit  - 
repayment  of  an  advance  payment  by  an 
option  that  could  delay  the  recovery 
process  or  that  would  create  a  duplicate    " 
payment  or'an  overpayment.  A  supplier, 
of  Part  B  services,  could  not  elect  to 
receive  fall  payment  for  a  claim  and 
repay  the  advance  pajmient  separately  at 
some  other  time. 

hi  §421.214,  paragraph  (0(4)  would 
specify  that  in  accordance  with  our 
instructions,  a  carrier  must  maintain 
financial  recnxls  in  accordance  with  the 
Statement  of  Federal  Financial 
Accounting  Standards  to  track  advance 
payments  and  to  recoup  them 
expeditiously. 

hi  §421.214,  paragraph  (g)(1)  would 
penooit  os  to  waive  the  requirements  of 
paragraph  (e)}l)  if  we  determine  It  is 
appropriate  to  make  advance  payments 
to  all  affected  supphers.  Paragraph  (gK2) 
would  spediy  that  if  adjusting  Medicare 
payments  faih  to  recover  an  advance 
payment,  we  may  authorize  the  use  of 
any  other  recoupment  method  available 
(for  example,  linnp  simi  repayment  or 
an  extended  repayment  schedule). 
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supplier,  the  carrier  will  determine  and 
issue  advance  payments  not  to  exceed 
80  percent  of  the  average  per  claim 
amount  paid  during  the  90-day  trend 
period,  times  the  number  of  assigned 
claims  pending.  If  historical  data  are  not 
available  or  if  backlogged  claims  cannot 
be  identified,  the  carrier  will  determine 
and  issue  advance  payments  based  on 
some  other  methodology  approved  by 
us.  Advance  payments  would  be  made 
no  more  frequently  than  once  every  2 
weeks  to  a  supplier. 

In  §  421.214.  paragraph  (f)(2)  would 
specify  that  generally,  a  supipher  will 
not  receive  advance  payments  for  more 
assigned  claims  than  were  paid,  on  a 
daily  average,  for  the  90  days  before  the 
system  malfunction.  This  is  to  prevent 
and  discourage  supphers  from 
submitting  assigned  claims  that  may 
lack  merit  in  order  to  maximize  the 
receipt  of  advance  payments.  However, 
an  example  of  a  permissible  exception 
would  be  when  a  supplier  does  not 
receive  payments  from  a  carrier  for 
services  during  the  eariy  months  of  the 
year  when  beneficiary  deductibles  are 
being  met.  In  this  case,  the  carrier 
would  use  more  representative  payment 
months  for  the  suppliers'  daily  average. 

In  §421.214,  paragraph  (0(3)  would 
specify  that  a  carrier  recovers  an 
advance  payment  by  applying  it  against 
the  amount  due  on  the  claim  on  which 
the  advance  was  made.  If  the  advance 
payment  exceeds  the  Medicare  Payment 
amount,  the  carrier  applies  the 
unadjusted  balance  of  the  advance 
payment  against  further  Medicare 
payments  due  the  supplier. 

It  is  not  our  intent  to  permit  - 
repayment  of  an  advance  payment  by  jan 
option  that  could  delay  the  recovery 
process  or  that  would  create  a  duplicate 
payment  or  an  overpayment.  A  supplier, 
of  Part  B  services,  could  not  elect  to 
receive  full  payment  for  a  claim  and 
repay  the  advance  payment  separately  at 
some  other  time. 

In  §421.214.  paragraph  (0(4)  would 
specify  that  in  accordance  with  our 
instructions,  a  carrier  must  maintain 
financial  reccHtls  in  accordance  with  the 
Statement  of  Federal  Financial 
Accounting  Standards  to  track  advance 
payments  and  to  recoup  them 
expeditiously. 

In  §421.214,  parap^aph  (g)(1)  would 
permit  us  to  waive  the  requirements  of 
paragraph  (e)(1)  if  we  determine  it  is 
appropriate  to  make  advance  payments 
to  ail  affected  suppliers.  Paragraph  (gK2) 
would  specify  that  if  adjusting  Medicare 
pajrments  fiaik  to  recover  an  advance 
payment,  we  may  authorize  the  use  of 
any  other  recoupment  method  available 
(for  example,  lump  simi  repayment  or 
an  extended  repayment  schedule). 


Paragraph  (gK2)  also  allows  an  unpaid 
balance  from  a  past  advance  payment  to 
be  converted  into  an  overpayment  In 
the  imlikely  event  that  after  the 
adjustment  process  is  completed  more 
money  has  been  advanced  to  the 
supplier  than  was  due.  we  would 
consider  that  amount  to  be  an 
overpayment.  We  would  attempt  to 
recover  the  overpayment  under  the 
Medicare  recovery  procedures  in  part 
401,  subpart  F  and  part  405,  subpart  C. 

hi  §421.214.  paragraph  (h)  would 
clarify  that  the  advance  payment  is  to  be 
considered  a  payment  that  would  satisfy 
the  "prompt  payment"  requirements  of 
section  1842(c)  of  the  Act  for  the 
amount  of  the  advance.  Therefore.  If  an 
advance  payment  is  made  before  the 
"prompt  payment"  time  limit  and  the 
actual  amount  of  payment  for  the  claim 
is  determined  after  the  time  limit, 
interest  would  be  paid  only  on  the 
balance  due  the  supplier  after  the  carrier 
deducts  the  amount  of  the  advance.  (Of 
course,  no  interest  would  accrue  if  the 
amount  of  the  advance  exceeds  the 
actiial  pa3rment  amount  to  be  made  on 
the  claim.  If  the  advance  payment  is 
issued  after  the  time  Hmit,  interest 
would  accrue  on  the  advance  (or  on  the 
amount  of  the  claim,  which  evCT  is 
smaller)  up  to  the  date  that  the  advance 
payment  is  issued,  and  on  the  balance 
due  the  supplier,  if  any,  up  to  the  date 
of  payment. 

In  §  421.214.  paragraph  (i)  would 
explain  that  the  decision  to  advance 
payments  and  the  determination  of  the 
amount  to  be  advanced  on  any  given 
claim  are  committed  to  agency 
discretion  and  are  not  subject  to  review 
or  appeal.  However,  the  carrier  would 
notify  the  supplier  receiving  the 
advance  payment  about  the  amounts 
advanced  and  recouped,  and  how  any 
Medicare  payment  amounts  have  been 
adjusted.  If  the  supplier  believes  the 
carrier's  reconciliation  of  the  amounts 
advanced  and  recouped  is  incorrectly 
computed,  it  may  request  an 
administrative  review  from  the  carrier. 
If  a  review  is  requested,  the  carrier 
would  provide  a  written  explanation  of 
the  adjustments.  This  review  and 
explanation  is  separate  from  a  supplier's 
right  to  appeal  the  amount  and 
computation  of  benefits  paid  on  (he 
claim,  as  provided  at  42  CFR  part  405, 
subpart  H.  The  carrier's  reconciliation  of 
amounts  advanced  and  recouped  is  not 
an  initial  determination  as  defined  at 
§405.803,  and  any  written  explanation 
of  such  reconciliation  is  not  subject  to 
further  administrative  review.  We 
expect  that  this  review  process  will  help 
to  eliminate  imnecessary  appeals  that 
might  resuh  from  errors  in  computation. 


IV.  Regulatory  Intact  Statement 

We  generally  prepare  an  initial 
regulatory  nexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  PIFA)  (5  U.S.C  601 
through  612).  unless  the  Secretary 
certifies  that  a  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
suppliers  that  provide  services  under 
Medicare  Part  B  to  be  small  entities.  We 
do  not  consider  carriers  to  be  small 
entities. 

Also,  section  1 102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act.  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  proposed  rule  would  amend 
Medicare  regulations  to  ensure  that 
when  carriers  make  advance  payments 
to  suppliers  and  those  payments  are 
greater  than  the  amounts  actually  due 
after  the  claim  is  processed,  the  excess 
payments  are  recovered  promptly.  We 
expect  this  proposed  rule  would  result 
in  marginal  administrative  savings  to 
carriers  and  suppliers.  In  addition,  we 
do  not  believe  this  regulation  would 
have  a  negative  effect  on  the  economy. 
Therefore,  the  overall  benefits  are 
positive  and  indeed  provide  stability 
during  potentially  disruptive  claims 
processing  delays. 

We  have  determined,  and  the 
Secretary  certifies,  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  Tural  hospitals. 
Therefore,  we  have  not  prepared 
analyses  for  either  the  RFA  or  small 
rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

V.  Collection  of  Information 

Section  421.214(0(4),  (gK2),  and  (i)(3) 
of  this  document  contain  information 
collection  and  recordkeeping 
requirements  that  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.).  These  reporting  and 
recordkeeping  requirements  are  not 
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effective  until  a  notice  of  OMB's 
approval  is  published  in  the  Federal 
Register.  The  information  collection 
requirements  in  §  4^1. 214(f)(4)  require 
that  a  carrier  maintain  a  financial 
system  of  data  in  accordance  with  the 
Statement  of  Feder^  Financial 
Accounting  Standards  for  tracking  each 
advance  payment  and  its  recoupment. 
We  estimate  that  it  >vould  take  a  carrier 
4  minutes  for  entry  bf  an  advance 
payment  into  the  tricking  system  and  2 
minutes  for  any  up<  ate  (including 
recoupment). 

The  reporting  requirements  in 
§  421.214(g)(2)  may  require  a  carrier  to 
send  a  written  notic  e  to  the  supplier 
converting  any  unpiiid  balances  of 
advance  payments  to  overpayments  if 
adjusting  Medicare  layments  fails  to 
recover  an  advance  3ayment.  We 
estimate  that  it  wou  d  take  a  carrier  5 
minutes  to  issue  a  c  jmputer-generated 
letter  with  an  attached  worksheet 
detailing  adjustmen  <s  to  the  advance 
payment  and  any  re  suiting 
overpayment. 

Section  421.214(i  (3)  would  require  a 
carrier  to  provide  a  written  explanation 
of  the  adjustments  if  the  supplier 
requests  an  administrative  review 
because  it  believes  the  carrier's 
reconciliation  of  the  amounts  advanced 
and  recouped  is  incorrectly  computed. 
We  estimate  this  written  explanation 
would  require  5  minutes  using  a 
computer-generated  letter. 

Organizations  anc  individuals 
desiring  to  submit  c  smments  on  the 
information  coUecti  sn  and 
recordkeeping  requi  rements  should 
direct  them  to  the  G  MB  official  whose 
name  appears  in  the  ADDRESSES  section 
of  this  preamble. 

VI.  Response  to  Pub  lie  Conunents 


lar  ;e 


Because  of  the 
of  correspondence 
on  a  proposed  rule 
acknowledge  or  respond 
individually.  Howeyer 
all  comments  that 
date  and  time  specil  ied 
section  of  this  preax  ibl 
respond  to  conum 
the  final  rule. 


Me 


ien:s 


number  of  items 
normally  receive 
irve  are  unable  to 
to  them 
we  will  consider 
receive  by  the 
in  the  "Dates" 
e,  and  we  will 
in  the  preamble  to 


List  of  Subjects  in  4 :  CFR  Part  421 

Administrative  pi  actice  and 
procedure,  Health  facilities,  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requi  rements. 

42  CFR  part  421  ^ould  be  amended 
as  follows: 


PART  421— INTERMEDIARIES  AND 
CARRIERS 

1.  The  authority  citation  for  Part  421, 
Subpart  C  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1815, 1816. 1833. 
1834(a)  and  (h),  1842, 1861(u),  1871, 1874, 
and  1875  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395(g),  1395h,  13951, 1395m(a) 
and  (h),  1395u,  1395x(u).  1395hh,  1395kk, 
and  139511),  and  42  U.S.C.  1395b-l. 

Subpart  C — Carriers     - 

2.  A  new  §  421.214  is  added  to 
Subpart  C  to  read  as  follows: 

§  421 .21 4    Advance  payments  to  suppliers 
furnishing  items  or  services  under  Part  B. 

(a)  Scope  and  applicability.  This 
section  provides  for  the  following: 

(1)  Sets  forth  requirements  and 
procedures  for  the  issufmce  and 
recovery  of  advance  payments  to 
suppliers  of  Part  B  services  and  the 
rights  and  responsibilities  of  suppliers 
under  the  payment  and  recovery 
process. 

(2)  Does  not  limit  HCFA's  right  to 
recover  unadjusted  advance  payment 
balances. 

(3)  Does  not  affect  suppliers'  rights 
under  part  405,  subpart  H  of  this 
chapter  relating  to  substantive 
determinations  on  suppliers'  claims. 

(4)  Does  not  apply  to  claims  for  Part 
B  services  furnished  by  suppliers  that 
have  in  effect  provider  agreements 
imder  section  1866  of  the  Act  and  part 
489  of  this  chapter,  and  are  paid  by 
intermediaries. 

(b)  Definition.  As  used  in  this  section, 
advance  payment  means  a  conditional 
partial  payment  made  by  the  carrier  in 
response  to  a  claim  that  it  is  unable  to 
process  within  established  time  limits. 

(c)  When  advance  payments  may  be 
made.  An  advance  payment  may  be 
made  if  all  of  the  following  conditions 
are  met: 

(1)  The  carrier  is  unable  to  process  the 
claim  timely. 

(2)  HCFA  determines  that  the  prompt 
payment  interest  provision  specified  in 
section  1842(c)  of  the  Act  is  insufficient 
to  make  a  claimant  whole. 

(3)  HCFA  approves,  in  writing  to  the 
carrier,  the  making  of  an  advance 
payment  by  the  carrier. 

fd)  When  advance  payments  are  not 
made.  Advance  payments  are  not  made 
to  any  suppUer  that  meets  any  of  the 
foUovdng  conditions: 

(1)  Is  delinquent  in  repaying  a 
Medicare  overpayment. 

(2)  Has  been  advised  of  being  under 
active  medical  review  or  program 
integrity  investigation. 

(3)  Has  not  submitted  any  claims. 

(4)  Has  not  accepted  claims' 
assignments  within  the  most  recent  180- 


day  period  preceding  the  system 
malfunction. 

{e)  Requirements  for  suppliers,  [l] 
Except  as  provided  for  in  paragraph 
(g)(1)  of  this  section,  a  supplier  must 
request,  in  writing  to  the  carrier,  an 
advance  payment  for  providing  Part  B    ' 
items  or  services. 

(2)  A  supplier  must  accept  an  advance 
payment  as  a  conditional  payment 
subject  to  adjustment,  recoupment,  or 
both  based  on  an  eventual 
determination  of  the  actual  amoimt  due 
on  the  claim,  and  subject  to  the  other 
rules  found  in  this  section. 

(0  flequireme/ifs/orcan-jers.  (1)  A 
carrier  must  calculate  an  advance 
payment  at  no  more  than  80  percent  of 
historical  assigned  claims  payment  data 
paid  a  supplier.  Historical  data  is 
defined  as  a  representative  90-day 
assigned  claims  payment  trend  within 
the  most  recent  180-day  experience 
before  the  system  malfunction.  Based  on 
this  amount  and  the  number  of  claims 
pending  for  the  supplier,  the  carrier 
must  determine  and  issue  advance 
payments  not  to  exceed  80  percent  of 
the  average  per  claim  amoimt  paid 
during  the  90-day  trend  period  times  the 
number  of  assigned  claims  pending.  If 
historical  data  are  not  available  or  if 
backlogged  claims  cannot  be  identified, 
the  carrier  must  determine  and  issue 
advance  payments  based  on  some  other 
methodology  approved  by  HCFA. 
Advance  payments  can  be  made  no 
more  frequently  than  once  every  2 
weeks  to  a  supplier. 

(2)  Generally,  a  supplier  will  not 
receive  advance  payments  for  more 
assigned  claims  than  were  paid,  on  a 
daily  average,  for  the  90  days  before  the 
system  malfunction. 

(3)  A  carrier  must  recover  an  advance 
payment  by  applying  it  against  the 
amoimt  due  on  the  claim  on  which  the 
advance  was  made.  If  the  advance 
pajonent  exceeds  the  Medicare  payment 
amount,  the  carrier  must  apply  the 
unadjusted  balance  of  the  advance 
payment  against  future  Medicare 
payments  due  the  supplier. 

(4)  In  accordance  with  HCFA 
instructions,  a  carrier  must  maintain  a 
financial  system  of  data  in  accordance 
with  the  Statement  of  Federal  Financial 
Accounting  Standards  for  tracking  each 
advance  payment  and  its  recoupment. 

(g)  Requirements  for  HCFA.  (1)  HCFA 
may  determine  that  circumstances 
warrant  the  issuance  of  advance 
payments  to  all  affected  suppliers 
furnishing  Part  B  items  or  services 
except  that  no  advance  payments  may 
be  made  to  any  supplier  furnishing  Part 
B  items  or  services  that  meets  any  of  the 
conditions  in  paragraph  (d)  of  this 
section.  HCFA  may  waive  the 


requirement  in  paragraph  (e)(1)  of  this 
section  as  part  of  that  determination. 

(2)  If  adjusting  Medicare  payments 
fails  to  recover  an  advance  payment. 
HCFA  may  authorize  the  use  of  any 
other  recoupment  method  available  (for 
example,  lump  sum  repayment  or  an 
extended  repayment  schedule) 
including,  upon  written  notice  from  the 
carrier  to  the  supplier,  converting  any 
unpaid  balances  of  advance  payments  to 
overpayments.  Overpayments  are 
resolved  in  accordance  with  part  401, 
.subpart  F  of  this  chapter  concerning 
claims  collection  and  compromise  and 
part  405,  subpart  C  of  this  chapter 
concerning  recovery  of  overpaynMjnt.s. 

(h)  Prompt  payment  interest.  An 
advance  payment  is  a  "payment "  under 
section  1842(c)(2)(C)  of  the  Act  for 
purposes  of  meeting  the  time  limit  for 
the  payment  of  clean  claims,  to  the 
extent  of  the  advance  payment. 

(i)  Notice,  review,  and  appeal  rights. 
(l)  The  decision  to  advance  payments 
and  the  determination  of  the  amount  of 
any  advance  payment  are  committed  to 
agency  discretion  and  are  not  subject  to 
review  or  appeaL 

(2)  The  carrier  must  notify  the 
supplier  receiving  an  advance  payment, 
about  the  amounts  advanced  and 
recouped,  and  how  any  Medicare 
payment  amoimts  have  been  adjusted. 

(3)  The  supplier  may  request  an 
administrative  review  from  the  carrier  if 
it  believes  the  carrier's  reconciliation  of 
the  amounts  advanced  and  recouped  is 
incorrectly  computed.  If  a  review  is 
requested,  the  carrier  must  provide  a 
written  explanation  of  the  adjustments. 

(4)  The  review  and  explanation 
described  in  paragraph  (i)(3)  of  this 
section  is  separate  from  a  supplier's 
right  to  appeal  the  amount  and 
computation  of  benefits  paid  on  the 
claim,  as  provided  at  part  405,  subpart 
H  of  this  chapter.  The  carrier's 
reconciliation  of  amounts  advanced  and 
recouped  is  not  an  initial  determination 
as  defined  at  §  4Cl5^03  of  this  chapter, 
and  any  written  explanation  of  a 
reconciliation  is  not  subject  to  further 
administrative  review. 

Cata](ig  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance  and  No.  93.774  Supplementary 
Medical  Insurance  FVogram)     i 
Drtfod:  October  19, 199.3.        | 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  April  7,  1994. 

Ounna  Shalala, 

Secretary. 

IFR  Doc  94-17219  Filed  7-15-94;  8:45  ami 
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requirement  in  paragraph  (eMl)  of  this 
section  as  part  of  that  determination. 

(2)  If  adjusting  Medicare  payments 
fails  to  recover  an  advance  payment, 
HCFA  may  authorize  the  use  of  any 
other  recoupment  method  available  (for 
example,  lump  sum  repayment  or  an 
extended  repayment  schedule) 
including,  upon  written  notice  from  the 
carrier  to  the  supplier,  converting  any 
unpaid  balances  of  advance  payments  to 
overpayments.  Overpayments  are 
resolved  in  accordance  with  part  401, 
subpart  F  of  this  chapter  concerning 
claims  collection  and  compromise  and 
part  405,  subpart  C  of  this  chapter 
concerning  recovery  of  overpayments. 

(h)  Prompt  payment  interest.  An 
advance  payment  is  a  "payment"  under 
section  1842(c)(2)(C)  of  the  Act  for 
purposes  of  meeting  the  time  limit  for 
the  payment  of  clean  claims,  to  the 
extent  of  the  advance  payment. 

(i)  Notice,  review,  and  appeal  rights. 
(l)  The  decision  to  advance  payments 
and  the  determination  of  the  amount  of 
any  advance  payment  are  committed  to 
agency  discretion  and  are  not  subject  to 
review  or  appeal 

(2)  The  carrier  must  notify  the 
supplier  receiving  an  advance  payment, 
about  the  amounts  advanced  and 
recouped,  and  how  any  Medicare 
payment  amounts  have  been  adjusted. 

(3)  The  supplier  may  request  an 
administrative  review  from  the  carrier  if 
it  believes  the  carrier's  reconciliation  of 
the  amounts  advanced  and  recouped  is 
incorrectly  computed.  If  a  review  is 
requested,  the  carrier  must  provide  a 
written  explanation  of  the  adjustments. 

(4)  The  review  and  explanation 
described  in  paragraph  (i)(3)  of  this 
section  is  separate  from  a  supplier's 
right  to  appeal  the  amount  and 
computation  of  benefits  paid  on  the 
claim,  as  provided  at  part  405,  subpart 
H  of  this  chapter.  The  carrier's 
reconciliation  of  amounts  advanced  and 
recouped  is  not  an  initial  determination 
as  defined  at  §  41)5.803  of  this  chapter, 
and  any  written  explanation  of  a 
reconciliation  is  not  subject  to  further 
administrative  review. 

t]d!a]og  of  Federal  Domestic  A;i!>istancL> 
Program  No.  93.773,  Medicare— Hospital 
Insurance  and  No.  93.774  Supplementary 
Medical  Insurance  Program)     i 
Dsfod:  October  19, 199.3.        | 
Bruce  C  Vladeck. 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  April  7, 1994. 
Dunna  Shalala, 
Secretary. 
IFR  Doc  94-17219  Filed  7-15-^94;  8:45  atnj 
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42  CFR  Part  440 

[MB--085-PJ 

RIN  0938-AG73 

Medicaid  Program:  Nurse-Midvnfe 
Services 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACDON:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
expand  coverage  of  nurse-midwife 
services  under  the  Medicaid  program  by 
including  coverage  for  those  services 
that  nurse-midwives  perform  outside 
the  maternity  cycle  as  allowed  by  State 
law  and  regulation.  This  proposal 
would  conform  Medicaid  regulations  to 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  September  16,  1994. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration.  Department  of  Health 
and  Human  Services,  Attention;  MB- 
085-P,  P.O.  Box  7518,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue. 

SVV.,  Washington,  DC 
or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 

MD. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-085-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington.  DC.  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Lauren 
Oliven.  HCFA  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503. 
FOR  fURTHER  INF0RMAT10H  CONTACT: 
Robert  Wardwell,  (410)  <*66-565«. 


StlPPLEMENTARY  INTORMATIOII: 

I.  Badcground 

A.  Scope  of  Covered  Services 

Title  XIX  of  the  Social  Security  Act 
(the  Act)  authorizes  States  to  establish 
Medicaid  programs  to  provide  medical 
assistance  to  needy  individuals.  Section 
1902(a)(10)  of  the  Act  describes  the  two 
broad  cla-ssifications  of  most  individuals 
to  whom  medical  assistance  may  be 
provided:  the  categorically  needy 
(section  1902(a)(10)(A))  and  the 
medically  needy  (section 
1902(a)(10)(C)).  Section  1905  of  the  Act 
defines  medical  assistance  as  payment 
of  part  or  all  of  the  costs  of  specified 
services  to  eligible  individuals. 
Se<;tion  19()5(a)(17)  of  the  Act 
includes,  as  a  service  for  which  medical 
assistance  may  be  available,  nurse- 
midwife  services  which  the  nurse- 
midwife  is  authorized  to  practice  undei 
State  law  or  regulation.  Nurse-midwife 
services  are  mandatory  for  the 
categorically  needy  under  section 
1902(a)(10)(A)  of  the  Act.  At  the  State's 
option,  a  State  may  also  provide  these 
services  to  the  medically  needy. 

Prior  to  October  1. 1993,  section 
1905(a)(17)  of  the  Act  (through  a  cross- 
reference  to  section  1861gg  of  the  Act) 
and  implementing  regulations  at  42  CFR 
440.165  required  that  a  nurse-midwife 
must  be  a  registered  nurse  who  (1)  is 
either  certified  as  a  nurse-midwife  by  an 
organization  recognized  by  the  Secretary 
or  has  completed  a  program  of  .study 
and  clinical  experience  that  has  been 
approved  by  the  Secretary  and  (2) 
performs  services  in  the  care  of  mothers 
and  babies  throughout  the  maternity 
cycle.  Section  1905(a)(17)  (again, 
through  a  cross-reference  to  section 
1861gg  of  the  Act)  also  specifies  that  the 
services  that  a  nurse-midwife  is  legally 
authorized  to  perform  under  State  law 
and  regulations  must  be  covered 
whether  or  not  the  nurse-midwife  is 
under  the  supervision  of,  or  associated 
with,  a  physician  or  other  health  care 
provider. 

Section  13605  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA  "93). 
Public  Law  103-66.  amended  section 
1905(a)(l7)  of  the  Act  to  remove  the 
limitation  that  a  nurse-midwife  can 
provide  services  only  during  the 
maternity  cycle. 

B.  Current  Regulatory  Pmvisions 

There  are  four  existing  sections  of 
Medicaid  regulations  in  the  CFR  which 
are  affected  by  this  legislation.  Section 
440.165  of  the  existing  Medicaid 
regulations  defines  nurse-nridwife 
services  as  a  distinct  service  category 
and  lists  the  requirements  for  coverage 
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of  services  under  th^  category.  Three 
other  existing  sections.  §§  440.10. 
440.20.  and  440.90.  Contain  cross- 
references  to  §440.105  to  indicate  that 
nurse-midwife  services  may  be 
performed  in  specified  settings.  Sections 
440.10  and  440.20  piovide  that  nurse- 
midwife  services  ma  yr  be  performed  in 
inpatient  and  outpat  ent  hospital 
settings.  Section  440  90  provides  that 
nurse-midwife  services  may  be 
performed  in  clinic  settings.  These 
Federal  regulations  £  How  State  laws  or 
regulations  govemin ;  nurse-midwife 
services,  the  policies  of  hospitals 
regarding  the  grantir  g  of  staff  privileges, 
and  the  judgments  o  health 
professionals  to  gove  m  the  need  for 
supervision  of  nurse  midwife  services 
in  inpatient  and  outpatient  settings. 

II.  Provisions  of  the  'roposed 
Regulations 

We  are  proposing  he  following 
changes  to  the  Medi(  aid  regulations 
based  on  the  provisions  of  OBRA  '93 
and  our  reexamination  of  existing 
regulations. 

•  We  would  amend  §440.165  by 
removing  paragraph  {a)(l)  and  (c)  to 
delete  the  definition  of,  and  all  other 
references  to.  the  ma  temity  cycle  in 
accordance  with  the  OBRA  '93 
amendment  that  pro^des  for  the 
coverage  of  nurse-midwife  services 
whether  or  not  the  s(  rvices  are 
performed  in  the  ma  lagement  of  care  of 
mothers  and  babies  t  iroughout  the 
maternity  cycle.  Ren  oval  of  this 
limitation  will  allow  nurse-midwives  to 
perform  any  service  hat  is  allowed 
under  State  law  or  regulation. 

•  We  would  remove  the  exception 
cross-references  to  §  440.165  contained 
in  §§440.10.  440.20.  and  440.90. 
Because  nurse-midwife  services  are 
defined  as  a  distinct  service  category 
under  §440.165,  we  fiave  determined 
that  the  inclusion  of  cross-references  to 
the  description  of  cohered  nurse- 
midwife  services  wil  hin  the 
descriptions  of  othei  covered  Medicaid 
services  is  more  con  using  than 
clarifying. 

III.  Impact  Statemer  t 

We  generally  prepare  an  initial 


regulatory  flexibility 


consistent  with  the  I  egulatory 


Flexibility  Act  (RFA 
through  612)  unless 


certifies  that  a  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial TTumbei  of  small  entities. 
For  purposes  of  the  IIFA.  we  consider 
all  providers  and  su|  tpliers  of  health 
care  and  services  fonMedicaid 
recipients  to  be  small  entities. 


analysis  that  is 


(5.  U.S.C.  601 
he  Secretary 


Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  have  detenjiined,  and  the 
Secretary  certifies,  that  these  proposed 
regulations  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  would  not  have  a 
significant  impact  on  the  operation  of  a 
substantial  number  of  small  rural 
hospitals.  Therefore  we  have  not 
prepared  a  regulatory  flexibility  analysis 
or  an  analysis  of  the  effect  on  small 
rural  hospitals. 

For  the  most  part,  cost  savings  as  a 
result  of  these  proposed  regulations  will 
be  incurred  regardless  of  the 
promulgation  of  these  regulations.  The 
provisions  of  this  rule  merely  conform 
the  regulations  to  the  legislative 
provisions  of  OBRA  '93. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  proposed 
rule  has  not  been  reviewed  by  the  Office 
of  Management  and  Budget. 

IV.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq). 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble,  and  we  will  respond 
to  the  comments  in  the  preamble  of  the 
final  rule. 

List  of  Subjects 

42  CFR  Part  440 

Grant  programs-health.  Medicaid. 

42  CFR  part  440  would  be  amended 
as  set  forth  below: 


PART  440— SERVICES:  GENERAL 
PROVISIONS 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  In  §  440.10  the  introductory  text  of 
paragraph  (a)  is  republished,  paragraph 
(a)(2)  is  revised,  the  text  of  paragraph 
(a)(3)  introductory  text  is  republished, 
and  paragraph  (a)(3)(iii)  is  revised  to 
read  as  follows: 

§  440.1 0    Inpatient  hospital  services,  other 
than  services  in  an  institution  for  mental 
diseases. 

(a)  Inpatient  hospital  sen'ices  means 
services  that — *  *   * 

(2)  Are  furnished  under  the  direction 
of  a  physician  or  dentist;  and 

(3)  AJe  furnished  in  an  institution 
that—*   •   • 

(iii)  Meets  the  requirements  for 
participation  in  Medicare  as  a  hospital; 
and 

*  *        *  '      *        * 

3.  In  section  440.20  the  introductory    - 
text  to  paragraph  (a)  is  republished, 
paragraph  (a)(2)  is  revised,  the  text  of 
paragraph  (a)(3)  introductory  text  is 
republished  and  paragraph  (a)(3)(ii)  is 
revised  to  read  as  follows: 

§  440.20    Outpatient  hospital  services  and 
rural  health  clinic  services. 

(a)  Outpatient  hospital  services  means 
preventive,  diagnostic,  therapeutic, 
rehabilitative,  or  palliative  services 
that—*   *  * 

(2)  Are  furnished  by  or  under  the 
direction  of  a  physician  or  dentist;  and 
***** 

(3)  Are  furnished  by  an  institution 
that—*  *  * 

(ii)  Meets  the  requirements  for 
participation  in  Medicare  as  a  hospital; 
and 

*  *-**■* 

4.  Section  440.90  is  amended  by 
removing  paragraph  (c). 

5.  In  §  440.165,  paragraph  (a)  is 
revised  and  paragraph  (c)  is  removed  to 
read  as  follows: 

« 
§440.165    Nurse-midwife  service 

(a)  Nurse-midwife  sendees  means 
services  that — 

(1)  Are  furnished  by  a  nurse-midwife 
within  the  scope  of  practice  authorized 
by  State  law  or  regulation,  and  in  the 
case  of  inpatient  or  outpatient  hospital 
services  or  clinic  services,  are  furnished 
by  or  under  the  direction  of  a  nurse- 
midwife  to  the  extent  permitted  by  the 
facility;  and 

(2)  Unless  required  by  State  law  or 
regulation  or  a  facility,  are  paid  without 
regard  to  whether  the  nurse-midwife  is 


under  the  supervision  of.  or  associated 
with  a  physician  or  other  health  care 
provider.  (See  §441.21  of  this  chapter 
for  provisions  on  independent  provider 
agreements  for  nurse-midwives.) 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program) 

Dated:  April  4. 1994. 

Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Dated;  May  6,  1994 
Donna  E.  Shalala, 
Secretary. 
IFR  Doc.  94-17220  Filed  7-15-94;  8:45  ami 

BILLING  CODE  4120-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-7097] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEM,A. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  infonnation  or 
comments  are  requested  on  the 
proposed  base  (lOO-yearl  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(lOO-year)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  tabl6. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E,,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  (100-vear)  flood 
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under  the  supervision  of,  or  associated 
with  a  physician  or  other  health  care 
provider.  (See  §441.21  of  this  chapter 
for  provisions  on  independent  provider 
agreements  for  nurse-midwives.) 
*        *        *        *        • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93.778.  Medical  Assistance 
Program) 

Dated:  April  4, 1994. 

Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  May  6, 1994. 

Donna  E.  Shalala, 

Secretary: 

IFR  Doc.  94-.17220  Filed  7-15-94;  8  45  ami 

BILLING  CODE  4120-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPan67 
[Docket  No.  FEMA-7097] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FENIA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  infonnation  or 
comments  are  requested  on  the 
proposed  base  (100-yearl  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community.  '    J  .    . . 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SVV., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  (100-vear)  flood 


elevations  and  modified  base  flood 
elevations  for  each  community  listed 
below,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973,  42  use.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  anv 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  Nf  IP  and  are  al.so 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  buih  after  these  elevations  are 
'  made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
estabhsh  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibifity  analysis  has  not 
been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regul.ilory 
Planning  and  Review.  58  FT?  51735. 

Executive  Order  12612.  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  section  2fb)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 


Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— (AfclENDEDJ 

1.  The  autiiority  citation  for  part  67 
continues  to  read  as  follows: 

Aulhority:.42  U.S  C.  4001  cl  seq  ; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978Comp..  p.  329;  E.O.  12127,  44  FR  19.^67 
3CFR.  1979Comp..p  376 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  he 
amended  as  follows: 


Source  Ol  fkXXJtng  and  location 


'eel  acic  ve 

O'Cu'HJ. 

■f  ie.-atioo 
in  »eei 

<NGVC) 


Ohio 


■'th 


HarristMjrg  (Village),  FranWin  County 
Big  Darby  Creek: 

At  downstream  coTwraie  limits 

Ai  upstream  corporate  limits    . 
Maps  availatjie  tor  inspectioo  ai  the  V* 

lage  Hall.  1092  High  Street,  Harris- 

burg,  Ohio. 

Seno  comments  to  Tne  Horxx^e  Tirv 
othy  A  Belt.  Mayor  oJ  the  Village  oi 
Hamstxjrg.  Franklin  County,  PC  Bo» 
17,  Hamsburg,  Ohio  431 26 


Mllford  Center  (Village),  Ur>ion 

County 
Big  Dartiy  Creek 
Approximaiety  3  miie  dowristream  ot 

U.S.  Route  36  

Al  upstream  corporate  hmrt  

Maps  available  tor  mspeaion  ai  the 
Town  Ha«l,  12  RaUroad  Street.  MiHord 
Center.  Ohio. 

Send  comments  to  The  HofKtrabte  Rct> 
en  G  MitcheN.  Mayor  of  the  Village  ot 
Mllford  Center.  Union  Coorrty,  12 
Railroad  Street.  Miltord  Cente»,  Oho 
43045. 


•&77 
•&£6 


Richwood  (Village),  Union  County 
Ash  Run: 

At  confluence  with  Fulton  Creek    .  -s-ti 

At  Race  Road -543 

Fulton  Creek: 

At  confluence  of  Ash  Road  •c>ii 

Appfoximatety  1 ,050  feet  upstream  d 

confluence  ot  Ash  Ron  "rJi 

Maps  available  for  inspection  at  viiage 

Ha*.     101     Sooth    Franklin    Street. 

RcfTwood,  Ohio 

Send  comments  to  The  Honorawe  .;€ff 
Hoftschulte,  Mayor  of  the  Village  of 
Rchwood.  Union  County,  101  Soutti 
Franklin     Street,     Richwood.     C*!io 

43344. 


§67.4    [Amended] 

3.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 
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State 


Flonda 


City/town/county 


4- 


Souicc  of  flooding 


Lake  Harriet 


Maps  avajfabte  tor  i 


Springs 
(City).  Seminole 

at  ffie  Altamonte  Springs  Public  Lrtxary.  28t  Nortti  Martland.  Altarrwnte  Springs,  Florida 


Location 


Entire  shoreline  vnthin  community 


#  Depth  in  feet 

above  ground. 

'Elevation  in 

feet  (NGVD) 


Existing 


None 


Modified 


•57 


Send  comments  to  Mr 
Flonda  32701. 


Phillip  D.  Penland,  Altamonte  Spnngs  City  Manager.  Seminole  County,  225  NewtHjryport  Avenue,  Altamonte  Springs, 


Flonda  _ I  ( lasselberry  (City)     I  Tributary  to  Howell  Lake  _  |  Upstream  corporate  limits None  '76 

I     Seminole  County.  I  t  At  downstream  side  of  State  Route  436  ..  None  *57 

Maps  available  for  inspection  at  City  Hall,  95  Triplet  Lake  Drive.  Casselberry,  Florida. 

Send  comments  to  Th*  Honorat)le  Joseph  Hillebrandt.  Mayor  of  ttie  City  of  Casselben^,  Seminole  County,  95  Triplet  Lake  Drive.  Casseltjerry 
Flonda  32707. 


Florida 


L|ake  Mary  (City) 
Semirx)l€  County. 


Maps  availatjle  tor  msf^tion  at  the  City  Engtneenng  Department, 
Send  comments  to  Mr 


Flonda 


tjongwood  (City) 
Seminole  County. 


Maps  available  for  ii 
Send  comments  to  Mr 


Flonda 


Maps  availat}le  for 
Send  comm«ii»  to  Mr. 


Florida 


Maps  available  tor 
Send  comments  to  Mr. 


Ftonda 


Soldier  Creek 


Twin  Lakes 


Backwater  area  between  CSX  Transpor- 
tation. 

AH  Zone:  ShaHow  Itooding  area  at  Lake 
Emma  Road  approximately  1.6  miles 
north  of  Longwood  Markham  Road. 

AH  Zone:  Shallow  Hooding  area  at  Lake 
Emma  Road  approximately  2.3  miles 
nortt)  of  Longwood  Markham  Road. 

Approximately  0.5  mile  east  of  intersec- 
tion of  Interstate  Route  4. 
100  North  Country  Club  Road,  Lake  Mary,  Ftorida 


None 

•42 

None 

'4» 

None 

•46 

None 

•52 

John  C.  Litton,  Lake  Mary  City  Manager.  Semmole-  County.  P.a  Box  950700,  Lake  Mary,  Florida  32795-0700. 


SoWier  Creek 


Unnamed  Ponding  A/ea 


None 


•54 


None 
None 


•60 
•58 


Approximately  1.200  feet  downstream  of 
t-ongwood  Mills  Raod. 

At  upstream  side  of  T4th  Avenue  

South  of  Longwood  Mills  Road  approxi- 
matety  T,300  toet  west  of  Longwood 
Lake  Mary  Rood. 
nspfection  at  the  BuiWIng  arxj  Planning  Department,  t74  West  Church  Avenue,  Longwood,  Florida. 

W  Sfielton  Smith,  Longwood  C*y  AdmmieVator.  Sem«x)(e  Courrty,  1 75  West  Warren  Averxje.  Longvwxxl.  Florida.  32760 


(fviedo  (City)  Semi 
nole  County. 


Horn 


Approximately    Q.6    mile    upstream    of 

LockwQod  Road. 
Approximatefy    1.5    mile    upstream    of 
Lockwood  Road 

Entire  shoreline  within  community  

at  the  En9neenr>g  Department.  400  AlexarKJria  Boulevard.  Oviedo,  Florida. 
V  Eugene  WHIitocd,  R1.  Oviedo  City  Manager.  Seminole  County.  400  Alexandria  Boulevard.  Ovtedo.  Florida  32765 


r^one 


None 


•32 


•33 


•68 


mspectkx) 


^anford  (City) 
Seminole  County. 


Six  Mile  Creek  Tnbutary 


Lake  Monroe 


None 


Approximately  0.4  mile  upstream  of  State 
Route 
S-427- 

At  Airport  Boufevanf „ 

Entire  shoreline  _ 

at  City  Hall,  300  North  Park  Avenue.  Santorr*.  Ftorida. 
Wiltiam  A.  Simmons.  Sanford  City  Mar>ager,  Seminole  County.  P.O.  Box  1788,  Sanford.  Ftorida  32772-1 788 


None 
•TO 


•31 


•34 
•9 


inspection 


Boat  Lake 


Entire  shoreline  within  community 


None 


Hyfnter  Springs 
(City)  Seminole 
County. 

Maps  available  tor  inspection  al  the  City  Engineering  Department.  1 126  East  State  Route  434,  Winter  Springs,  Florida. 

Send  comme»rt8  to  Mr.  John  Govomhk,  Winter  Springs  City  Manager,  Seminole  County,  1126  East  State  Route  434.  Winter  Springs,  Florida 
32708. 

Georgia    (  rtal!  County  (Unin- 


55 


corporated 
Areas). 


Flat  Creek 


Limestone  Creek 


Upstream  side  of  State  Route  13  _ 


Approxiinately    100    feet    upstream    of 

Southern  Railway. 
At  tie  confluence   with   Chattahoochee 

River. 
At  upstream  side  of  second  crossing  of 

State  Route  13. 


None 

None 
None 
None 


•1,166 

•T.T79 
•1,077 
•1.126 


Federal  Register  /  Vol. 


City/town/county 


Maps  available  for  inspection  at  the  Hall  County  En 
Send  comments  to  Ms.  Brenda  Branch.  Chairman  < 


Maps  available  for  inspection  at  the  Planning  and  Ir 

Send  comments  to  Mr.  Wendell  T.  Dawson,  Chair 
30677. 


Maps  available  for  inspection  at  the  Code  Enforcem 
Send  comments  to  Mr.  Rick  HoWer,  Chairman  of  t^ 
Georgia  30655. 


Maps  available  lor  inspection  at  the  City/County  Buil 
Send  comments  to  Mr.  Jack  R  Worthman,  Presider 
Main  Street,  Fort  Wayne,  Indiana  46802. 


Maps  available  for  inspection  at  the  Bangor  Charter ' 

Send  comments  to  Mr.  C.  Joseph  Carland,  Supen/is- 
48706. 


Maps  available  for  inspection  at  the  Code  Enforceme 

Send  comments  to  The  Honorable  Michael  BixJa,  K 
Michigan  48708. 


Maps  available  for  inspection  at  the  Essexville  City  Hi 
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State 


City/town/county 


Source  of  flooding 


Limestone  Creek At  confluetxe  with  Limestone  Creek None 

"''"''^ary Approximatety    1,000   feet   upstream   of  None 

.,  ,  ,.,    ^  confluence  with  Limestone  Creek. 

Maps  available  for  inspection  at  the  Hall  County  Engineering  Department.  300  Green  Street,  Gainesville,  Georgia 

Send  comments  to  Ms.  Brenda  Branch,  Chainnan  of  the  HaM  County  Commissioners.  Drawer  1435.  Gainesville.  Georgia  30503. 


Location 


#  Depth  in  feef 

atx)ve  grouno. 

'Elevation  in 

feet  (NGVD) 


Existing 


Modified 


•1.089 
•1,091 


Georgia 


Oconee  County 
(Unincorporated 
Areas). 


Approximately   3    miles   downstream   of 
State  Route  186  bridge. 


Approximately    250    feet    upstream    of  None  '692 

westtxjund  span  of  U.S.  Highway  78 
bridge. 

Maps  available  for  inspection  at  the  Planning  and  Inspections  BuiWing,  23  Water  Street.  Watkinsville,  Georgia. 

S^comments  to  Mr.  Wendell  T.  Dawson,  Chairman  of  the  Oconee  County  Board  of  Commissioners,  P.O.  Box  145.  Watkinsville.  Georoo 


None 


•574 


Georgia 


Walton  County 
(Unincorporated 
Areas). 


Apalachee  River 


At  State  Route  186  bridge 


None 


•624 


Approximately  126  feet  upstream  of  the  None  '692 

westtxKjnd  U.S.  Highway  78  bridge. 
Maps  available  for  inspection  at  the  Code  Enforcement  Building,  Courthouse  Annex  1.  Court  Street.  Monroe  Georgia 

^  G^gS  30655*°  *^'  "'^  ^°^^''  ^^"^"  °*  ^  ^^°"  ^""^^  ^^'"^  °*  Commissioners.  132  East  Spring  Street.  P.O.  Box  585.  Monroe 


Indiana 


Allen  County  (Unin- 
corporated 
Areas). 


Maumee  River 


Approximately  1.1   miles  downstream  of 
U.S.  Route  24. 

St.  Joseph  River  Approximately    1,600    feet    upstream    of 

confluence  of  Becketts  Run. 
Approximately  0.7  mile  upstream  of  corv 
fluence  of  Becketts  Run. 
Maps  available  for  inspection  at  the  City/County  Building,  Room  200,  One  East  Mam  Street,  Fort  Wayne  Indiana 

^^rS^in'St^^cIS  Way'S*irSaT4S2.'  '''^''^"'  °'  "^  '"'^"  '^''""''  ^°^'^  °'  Commissioners,  Crty'/County  Building,  Room  200.  One  Eas, 


Approximately  3.7  miles  downstream  of 
U.S.  Route  24. 


•751 

•750 

•753 

•752 

•769 

•768 

•769 

•768 

Michigan 


Bangor  Charter 
(Township),  Bay 
County. 


Kawkawlin  River 


Approximately  125  feet  upstream  of  Eu-  •585 
clkj  Road. 

Saginaw  River At  confluence  with  Saginaw  Bay  'S8S 

At  upstream  corporate  limits ; '585 

Saginaw  Bay Shoreline  along  Donahue  Road  'ses 

Shoreline  along  Bay  Shore  Road  ....r •585 

Remaining  shoreline  of  Bangor  Charter  *585 
Township. 
Maps  available  for  inspection  at  the  Bangor  Charter  Township  Hall.  180  State  Park  Drive,  Bay  City.  Mrchigan. 
^^48706'""^^"*^  '°  ^  ^  "^^^^^^  Garland.  Supen/isor  of  the  Bangor  Charter  Township,  Bay  County.  180  State  Park  Drive.  Bay  City,  Michigan 


At  confluence  with  Saginaw  Bay 


•585 


•586 


•586 

•586 
•592 
•592 
•589 
•586 


Michigan 


Bay  City  (City),  Bay 
County. 


Saginaw  River 


Downstream  of  corporate  limits 


•586 
•585 


•686 
•586 


Approximately   0.4   mile  downstream  of 
the  upstream  corporate  limits. 
Maps  available  for  inspection  at  the  Code  Enforcement  Office,  310  Washington  Avenue,  Bay  City.  Michigan. 

Send  comments  to  The  Honorable  Michael  Buda,  Mayor  of  the  City  of  Bay  City,  Bay  County,  301  Washington  Avenue,  City  Hall  Bay  Cit, 
Michigan  48708.  '  <      i        •      >       j- 


Michigan 


Essexville  (City). 
Bay  County. 


Saginaw  River 


At  the  downstream  corporate  limits 


Approximatety  380  feet  upstream  of  De- 
troit &  Mackinaw  Railroad. 


Maps  available  for  inspection  at  the  Essexville  City  Hall.  1107  Woodside  Avenue,  Essexville.  Michigan 


•585 
•585 


•565 
•586 
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Stale 


Send  GOfTvnents  to 
Essexville.  Michigan 


17  e  Honorable  John  Fiee<.  Mayof  o(  the  Ctty  of  Essexville.  Bay  County.  Essexville  City  Hall.  1107  Woodside  Avenue. 
4873Z 


Michigan 


Crty/lown/county 


Source  of  flooding 


Location 


»  Depth  in  feet 

above  ground. 

'Elevation  in 

feet  (NGVO) 


Existing 


Modified 


I  rankenlust  (Town- 
ship). Bay  Coun- 
ty. 


Saginaw  River 


Dutch  Creek 


Squaconmng  Ci'eek 


At    the    downstream    corporate    Itmits  , 
(Hotchkiss  Road). 


At  the  upstream  corporate  limits  (the  Bay/ 

Saginaw  County  Boundary). 
At  the  confluence  with   Saginaw  River  [  *585  *586 

West  Channel. 

At  Hotchkiss  Road  '585  *586 

At  confluence  with  Dutch  Creek  *585  *586 

At  Northbound  Interstate  Highway  75  ......  '585  '586 

Maps  availat)le  for  insf^ection  at  the  Frankenlust  Tovwwhip  Hatt.  240t  Detta  Road.  Bay  City.  Mwhigan. 

Senct  cofflfncfUs  to  Ua  Hilda  M.  Dijak,  Scpcrwsor  of  the  Tvmnetnp  of  Frankeniuet.  Bay  Courity,  Frankenlust  Township^  Ha4l.  2401  DHta  Road, 
Bay  Crty.  Michigan  4J3706. 


'585 


•586 


•586 


•587 


Michigan 


Sagirmw  Bay 


•585> 


tjtampton  (Towrv 
ship).  Bay  Coun- 
ty- 
Maps  available  iv  insdection  at  the  Hampton  Township  Halt.  80f  West  Center,  Essexville.  Michigan. 
Send  comments  to  Ms,  Margaret  Van  Sumeren,  Seipervisor  of  the  Township  of  Hampton,  Bay  County,  P.O.  Box  178,  Bay  City,  Michigan  48707 


Entire  shoreline  within  community 


•586 


Michi^arr 


•586 


Send  commerte  H>  Mr 
Michigan  48747 


Iflcritt  (Township) 
Bay  County. 

at  ttie  Merritt  Township  HaW,  48  East  Munger  Road,  Munger,  Michigan. 
DonakJ  A.  Meyer,  Supervisor  of  the  Township  of  Merritt,  Bay  County,  48  East  Munger  Road.  P.O.  Box  T26,  Munger. 


tnsfi  fiction  i 


Mictngan  ..... 


Saginaw  Bay 


EfAire  shoreline  within  community 


•585 


ffortsmouth  (Town- 
ship), Bay  Coun- 
ty. 


Saginaw  Bay 


•586 


Approximately  1 .7  miles  downstream  of 
the  downstream  corporate  limits  (near 
McGraw  Avenue). 

At  the  upstream  corporate  linits 

Maps  availatjie  tor  iosdection  at  the  Portsmouth  Township  Mat!.  t7Tt  west  Cass  Avenue,  Bay  City,  Mk:higan." 

Send  comments  to  Mr-  Robert  J  Pawlak,  Supervisor  of  the  Township  of  Portsmouth,  Bay  County,  Portsmouth  Township  Hall.  171 1  West  Cass 
Avenue.  Bay  Crty,  Michigan  48708. 


•585 


•586 


*587 


Mississippi 


( kjahoma  (County) 
Ifnmcoiporated 
Areas. 


Maps  availat}te  for  insf^ecti 
Send  comments  to  Mr 


fvlew  Jersey  _.. 

Mlaps  available  tor 
SerxJ  comments  to 
08809 


Lake  Bayou 


Oxbow  Bayou 


None 
None 


At  confluence  with  Oxbow  Bayou _. 

Approximateiy   1    miie  opstream  of  ttie 
confluerice  with  Oxbow  Bayou. 

Confluence  with  Cassidy  Bayou  

Approximately    1-2    miles    upstream   of  ' 
Laney  Road. 
ion  at  the  Road  Department,  17290  Highway  61  North,  Clarksdale,  Mississippi. 
Jim  Humber,  PresKtefTt  of  tfie  Coahoma  County  Board  of  Supervisors,  P.O.  Box.  98,  Clarksdale.  Mississippi  38614. 


None 
None 


•159 
n59 

•158 

♦161 


(Ilirrton  (Town) 

I  lunterdon  County 


Beaver  Brook |  bpstream  of  1-78  _ None  '206 

I  Upstream  corporate  limits I  "  None  *207 

insdection  at  Town  Hall,  43  Leigh  Street,  CtintDn,  New  Jersey. 
Thp  Honorable  Allie  McGaheran.  Mayor  of  ttie  Town  of  Clinton,  Hunterdon  County,  P.O.  Box  5194,  Clinton.  New  Jersey 


North  (Carolina 


I  lertie  (County) 
ijtnincorporated 
Areas. 


Maps  available  for 
SerxJ  commentB  to  Mr 


insf  ection 


North  Carolina 


( ;raven  (County) 


irrn 


Maps  available  for  ii 
Send  comments  to  Mr 
28560. 


Roanoke  River 


•5 
None 


At  mouth  of  Roanoke  River  

At  Washington  and  Martin  County  boon*- 
ary. 
at  the  Bertie  County  Building,  Inspectors  Department,  County  Courttrouse,  Windsor,  (siorttr  Carolina. 
John  E.  Whitehurst,  County  Manager,  P.O.  Box  530.  Windsor,  North  Carolina  27983. 


•8 
*9 


incorporated 
Areas. 


Mils  Branch 


None 


nz 


Approximately  2.500  feet  downstream  of 

WiidtifeRcad-SR  1431. 
Approxmately    1,100    feet    upstream    of 
U.S:  Highway  17. 
at  Craven  County  Planning  Department.  406  Craven  Street,  New  Bem,  North  CaroJina. 
Earl  Wnght,  Chairman  of^the  Cravef>  County  Board  of  Commissioners,  406  Craven  Street.  New  Bem.  North  Carolina 


•t© 


nsf  ection 


Federal  Register  /  Vol 


- 

. 

state 

City/town/county 

1 

North  CaroJina 

Dare  County  Unin- 
corporated Areas. 

Atlan 
Currr 

" 

Atlan 

Maps  available  for  inspection  at  the  Dare  County 
Send  comments  to  Mr.  Terry  Wheeler,  Dare  Cour 


North  Carolina 


Plynnouth  (Town)  ... 
Washington  County 


Roan 
Weto 


Maps  available  for  inspection  at  City  Hall,  1 32  Ea 
Send  comments  to  Ms;  Wanda  Jones,  Plymouth  ' 


Ohio 


Bexley  (City) 

Franklin  County 


Alum 


Maps  available  for  inspection  at  City  Hall-,  2242  E 
Send  comments  to  Ttie  Kfi3norat)le  David  H.  Madi 


Ohio 


Brice  (Village),  .. 
Franklin  County 


Powe 


Maps  available  for  inspection  at  Village  Municipal 
Send  comments  to  Tfie  Honorable  Cathy  Compto 


Ohio 


Geon 


Canal  Winchester 

(Village),. 
Franklin  County  ... 
Maps  available  (or  ihspection  at  Village  Hall,  10  N 
Send,  comments  to  The  Honorable  Marsha  Hall,  I 
Ohio  431 10. 


Ohio ,. „. 

Dublin  (City). 
Franklin  County. 

Soutt- 

.   .' 

-   -     - 

;^Cosg 

Cram 

- 

\ 

Tri-Cc 

Maps  availatrie  at  the  Planning  and  Zoning  BuikJin 
Send  comments  to  Mr.  Tim  Hansley.  Dublin  City  ^ 


Ohio 


Utzinc 


Gahanna  (City), 
Franklin  County. 
Maps  availat)le  for  inspection  at  the  City  Hall,  200 
Send  comments  to -The  Honoratile  James  F.  K 
Ohio  43230. 


Ohio 


Groveport  (Village) 
Franklin  County. 


tittle  ( 


Maps  available  for  irtspection  at  tfie  Municipal  Bull 
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State 


North  Carolina 


City /town/county 


Dare  County  Unin- 
corporated Areas. 


Source  of  flooding 


Atlantic  Ocean 


Approximately  100  feet  east  of  intersec-  '18 

tion  of  Balm  Trail  on  North  Balm  Trail. 

At  Northem  terminus  of  Martin  Lane  *7 

At  intersection  of  Balm  Trail  and  North  tl 

Balm  Trail. 

Approximately  400  feet  east  of  intersec-  #1 

tion  of  unnamed  access  road  to  Station 
Bay  Drive  and  State  Route  1200 
Maps  available  for  inspection  at  the  Dare  County  Administration  Building,  21 1  Budleigh  Street,  3rd  Floor,  Manteo.  North  Carolina 
Send  comments  to  Mr.  Terry  Wheeler,  Dare  County  Manager.  P.O.  Box  1000.  Manteo,  North  Carolina  27954. 


Currituck  Sound 
Atlantic  Ocean  .. 


Location 


«  Depth  in  feet 

atx)ve  ground. 

*El€vat)on  in 

feet  (NGVD) 


Existing 


Modified 


»i 

«1 
•7 

•18 


North  Carolina 


Plymouth  (Town)  ... 
Washington  County 


Roanoke  River 


None 


At  downstream  extraterritorial  corporate 
limit. 

At  upstream  corporate  limits 

At  downstream  corporate  limits  

At  upstream  extraterritorial  limits 

Maps  availat)(e  for  inspection  at  City  Hall,  132  East  Water,  Plymouth,  North  Carolina. 

Send  comments  to  Ms;  Wanda  Jones,  Plymouth  Town  Manager.  Washington  County.  P.O.  Box  806.  Rynwuth,  f^orth  Carottna  27962. 


Wetoh  Creek 


None 

None 

•7 


•8 

•8 
•9 
•9 


Ohio , .-. 

Bexley  (City) 

Alum  Creek  

Approximately  1,000  feet  upstream  of 
downstream  corporate  limits. 

•748 

•749 

Franklin  County 

Approximately  1,250  feet  downstream  of 
CONRAIL 

•757 

•756 

Maps  available  for  inspection  at  City  Hall-,  2242  East  Mam  Street,  Bexley,  Ohio. 

Send  comments  to  The  HfixtoraWe  David  H.  Madison,  Mayor  of  the  City  of  Bexley.  Franklin  County,  2242  East  Main  Street.  Bexley,  Ohio  43209. 


Ohio 


Brice  (Village),  .. 
Franklin  County 


Powell  Ditch 


Norw 
None 


Approximately   600  feet  downstream  of 

Refugee  Road. 
Approximately  800  feet  upstream  of  R.efu- 
gee  Road. 

Maps  available  for  inspection  at  Village  Municipal  Building,  5990  Columbus  Street,  Brice,  Ohio. 
Send  comments  to  Ttie  Honorable  Cathy  Complon,  Mayor  of  the  Village  of  Brice,  Franklin  County,  5990  Columbus  Street.  Brice,  Ohk)  43109. 


776 
781 


Ohio 


Canal  Winchester 

(Village).. 
Franklin  County  ... 


Georges  Creek 


Approximately  250   feet  downstream  of 

U.S.  Route  33. 
At  downstream  skle  of  Winchester  Pike  ... 


None 
None 


•752 
•757 


fvteps  available  for  inspection  at  Village  Hall.  10  North  High  Street,  Canal  Winchester,  Ohio. 

Send.  commer«s  to  The  Honorable  Marsha  Hall.  Mayor  ofjhe  Village  of  Canal  Winchester,  Fratiklin  County,  P.O.  Box  226  Canal  Winchester 
Ohio  431 10.  ■ 


Ohio 


Dublin  (City). 
Franklin  County. 


South  Fork  Indian  Run 


Approxinriately    1,400   feet   upstream   of 
Avery  Road. 

At  upstream  Dublin  corporate  limits  

Cosgray  Ditch Approximately  425  feet  upstream  of  con- 

f1uerx»  wth  Scioto  River. 
Approximately   2,200   feet   upstream   of 
Witeox  Road. 

Cramer  Ditch At  upstream  side  of  Dii)lin  Road  

Approximately   2,500   feet   upstream   of 
Witeox  Road. 

Tri-County  Ditch  ....: At  confluence  with  South  Ford  Indian  Run 

At  county  boundary 

Maps  availaljle  at  ttve  Planning  and  Zpning  Bulking,  6665  Coffman  Road,  Dublin,  Ohio. 

Send  comments  to  Mr.  Tim  Hansley,  Dublin  City  Manager,  Franklin  County,  6665  Coffman  Road,  Dut>lin,  Ohio  43017 


None 

Nor)e 
None 

None 

Norte 
None 

None 
None 


•914 

•940 
•775 

•921 

•824 
•920 

•914 
•918 


Ohk) 


Gahanna  (City), 
Franklin  County. 


None 


893 


Utzinger  Ditch  ...._ At  downstream  corporate  limits   (down- 

I     stream  of  CONRAIL). 
Maps  availaljle  for  inspection  at  the  City  Hall,  200  S.  Hamilton  Road.  Gahanna.  Ohk>. 
Send  comments  to  The  Honorable  James  F.  l^teGregor,  Mayor  of  the  City  of  Gahanna,  Franklin  County.  200  S.  Hamilton  Road.  Gahanna, 
Ohio  43230. 


Ohio 

Groveport  (Village) 
Franklin  County.   . 

tittle  Walnut  Creek  

Approximately    0.47    mile    upstream    of 

Hayes  Road. 
Approximately  250  feet  east  of  Crescent 

Drive  and  Delane  Road  intersection. 

None 
None 

, 

• 

730 
734 


Maps  available  for  inspection  at  the  Municipal  Building,  605  Cherry  Street.  Groveport.  Ohio. 
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State 


^ityAdwn/county 


Send  comments  to  The 
43124. 


Ohio 


Hllard  (City)  Frank- 
in  County. 


Maps  available  for  ii 
Send  comments  to  The 


Approximately    900    feet    upstream    of 
Avery  Road. 

Molcomb  Ditch Approximately  225  feet  upstream  of  corv 

fluence  with  Tudor  Ditch. 
Approximately  175  feet  downstream  <5f 
Lyman  Drive. 

Tudor  Ditch Approximately  675  feet  downstream  of 

Fishinger  Boulevard. 
Approximately   140  feet  downstream  of 
Parkway  Lane. 

Clover  Groff  ,...    At  downstream  corporate  limits  .:. '..... 

Approximately  0.66  mile  downstream  of 
Elliot  Road, 
inspefction  at  the  City  HalL3800  Municipal  Way,  Milliard,  Ohio. 

lonoraWe  Roger  Reynolds.  Mayor  of  the  City  of  Milliard,  Franklin  County,  3800  Municipal  Way,  Milliard,  Ohio  43026. 


Ohio 


Mi  irble  Cliff  (Vil- 
age)  Franklin 
bounty. 


nsptcti 


Maps  available  for  ii 
486-6993  to  arrange 

Servj  comments  to  The 
Ohio  43212. 


i)r 


Ohio 


Ri 


Maps  availat>le  for  inspe  :t 

Ser>d  comments  to  The 
43085. 


Ohio 


Maps  available  for  i 
Send  comments  to  The 
Ohio  43221. 


Ohio 


Maps  available  for 
SernJ  comments  to  The 
Ohk)  43123. 


Ohio 


Maps  available  for  ii 
Send  comments  to  The 
bus,  OhK)  43204-347: 


Source  of  flooding 


Location 


#  Depth  in  feet 

above  ground. 

'Elevation  in 

feet  (NGVD) 


Existing 


Modified 


Honorable  J.  Harold  Carley,  Mayor  of  the  Village  of  Groveport,  Franklin  County,  605  Cheny  Street,  Groveport,  Ohio 


Hayden  Run  ... 


At  upstream  side  of  Avery  Road 


•916 

•909 

•916 

•9\0 

None 

•821 

•875 

•874 

None 

•849 

•872 

•873 

•938 

•942 

•936 
•941. 

Scioto  River 


Approximately  1,950  feet  downstream  of 
Fifth  Avenue. 


None 
None 


737 
740 


At  CONRAIL :. 

ion  at  the  Village  Hall,  1600  Fernwood  Avenue,  Columbus,  Ohio  (please  contact  Joan  Klitch,  Village  Clerk  at  (614) 
viewing). 

Honorable  Paul  J.  Faico,  Mayor  of  the  Village  of  Marble  Cliff,  Franklin  County,  1600  Fernwood  Avenue,  Columbus, 


erlea  (Village), 
■ranklin  County. 


Olentarigy  River 


At  downstream  corporate  limits 


None 


None 


•746 


749 


At  upstream  corporate  limits „ 

ion  at  the  home  of  the  Clerk/Treasurer,  125  West  Riverglen,  Worthington,  Ohio. 

Honorable  Patricia  Anderson,  Mayor  of  the  Village  of  Riverlea,  Franklin  County,  P.O.  Box  191,  Worthington,  Ohio 


Ufpe 


r  Arlington 
City),  Franklin 
bounty. 


Turkey  Run 


At  downstream  corporate  limits  of  Upper 
Arlington.  ^ 


Approximately  1,600  feet  upstream  of 
downstream  corporate  limits  for  Upper 
Arlington. 

nspettion  at  the  City  Hall.  3600  Tremont  Road,  Upper  Arlington,  Ohio. 

■lonorabre  John  R.  Allen,  Mayor  of  the  City  of  Upper  Arlington,  Franklin  County,  3600  Tremont  Road,  Upper  Arlington 


None 


None 


•781 


•754 


Ur  jancrest  (Vil- 
age),  Franklin 
bounty. 


Daumgardner  Ditch 


Approximately   100  feet  downstream  of 
CSX  Transportation. 


None 


None 


•824 


•649 


At  upstream  corporate  limits 

nspettion  at  the  City  Hall,  3492  First  Avenue,  Urbancrest,  Ohio. 

Honorable  Vaughn  E.  Hairston,  Mayor  of  the  Village. of  Urtjancrest,  Franklin  County,  3492  First  Avenue,  Urbancrest 


Va  leyview  (Village) 
•ranklin  County. 


Dry  Run 


South  Fork  Dry  Run 


At  downstream  Village  of  Valleyview  cor- 
porate limits. 

At  upstream  Village  of  Valleyview  cor- 
porate limits. 

Approximately  600  feet  upstream  of  con- 
fluence with  Dry  Run. 

At  upstream  Village  of  Valleyview  cor- 
porate limits, 
nspettion  at  the  Village  Hall,  432  N.  Richardson  Avenue,  Columtxas,  Ohio. 

Honorable  Michael  Russolillo,  Mayor  of  the  Village  of  Valleyview,  Franklin  County,  432  N.  Richardson  Avenue,  Golunv 


•770 
•781 
•771 
•787 


•769 
•779 
'772 
•786 


Federal  Register  /  Vol. 


- 

•  1       ' 

state 

City/towrVcounty 

S 

Peinnsytvania 

Briar  Creek  (Ror- 
ough)  Columbta 
County. 

Briar  1 

EastE 

Maps  availaUe  for  ir^specbon  at  Borough  MaM,  RR 
Servj  comments  to  The  Honorable  Oscar  Welsh. 
Penrtsytvania  18603. 


Pennsytvania 


Jurvata  (Township), 
Huntingdon 
County. 


Juniat 


Raysti 
R|v< 

Maps  available  for  inspection  at  Ms.  Alk:e  Kocik,  S 
Send  comments  to  Mr.  Dean  Parks,  Chairman  o< 
Huntingdon,  Perwisytvania  16652. 


Pennsylvania 


MyiCi 


St.  Clair  (Borough), 

SchuykiH  County. 

Schuylkill  County  ... 

Maps  available  for  inspection  at  the  Borough  MaM. 

Send  comments  to  The  Honorable  Richard  E.  To 
Pennsylvania  17970. 


Pennsylvama 


Upper  Chichester 
(Township), 
Delaware  County. 


Spring 


Bezor' 


Maps  available  for  Inspection  at  the  Town  Mail.  Fu 
Send  corrvnents  to  Mr.  Steptien  E.  Barrar,  Presk: 
Box  2187.  Boothwyn.  Pennsytvania  19061. 


Pennsytvania 


Upper  Dublin 
(Township)  Mont- 
gomery County. 


PineF 


Maps  available  for  inspection- at  Code  Enforceme 

sytvarua 
Sertd  comments  to  Mr.  Richard  Ruton,  President 

Pennsytvania  19034 


Tenr»ssee 


Ripley  (Town)  Lau- 
derdale County. 


Cane  I 


Maps  available  for  inspectkxi  at  City  Mad,  110  Sou 
Send  comments  to  The  Honorable  Rkihard  Dougli 
Tennessee  38063. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  July  It.  1994. 
Richard  T.  Moore, 

Associate  Director  for  Mitigation. 

(FR  Doc  94-17341  Filed  7-1S-94;  8:45  am) 
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State 

Cily/towrVcounty 

Source  of  fhxxjmg 

Location 

•  Depth  in  feet 

above  jiuund. 

'Elevation  in 

feet  (NGVO) 

-  Existng 

Modified 

Pennsytvania 

Briar  Creek  (Ror- 
ough)  Columbia 
COijnly. 

Briar  Creek  ....„ 

At  the  upstream  side  of  CONRAIL 

•495 

Ktone 

•501 
•510 

'492 

- 

East  Branch  Briar  Creek  ... 

Approximately  1 .170  feet  upstream  of  Rit- 

terihouse  Road  Brxlge 
At  ttie  confluence  wrth  Bnar  Creek  

*512 
*502 

■ 

Approximateiy  0.4  mile  upstream  of  State 
Route  93. 

•511 

Maps  available  for  inspection  at  Borough  HaM,  RR  #3.  Benortck.  Pennsytvania  and  at  2606  West  Front  Street.  Ben*ick.  Pennsytvana. 
Send  comrrwnts  to  The  Honorable  Oscar  Welsh.  Mayor  of  the  Borough  of  Briar  Creek.  Cokjnnbia  County,  2606  West  Front  Street.  Berwick 
Pennsytvania  18603. 


Pennsylvania 


Juniata  (Township), 
Huntingdon 
County. 


Juniata  River 


Raystown  Branch  Juniata 
River. 


At  downstream  corporate  limits 


At  upstream  corporate  limits 

From  the  confluerK«  with  Juniata  River  to 
the  T-428. 
Maps  available  for  inspection  at  Ms  Alice  Kocik.  Secretary/Treasurer's  residence,  R.D.  1 ,  Box  378,  Huntingdon.  Pennsylvania. 
Send  commerts  to  Mr.  Dean  Parks,  Chairman  of  the  Township  of  Juniata  Board  of  Supervisors.  Huntingdon  County.  P.O.  Box  141.  R.D.  3. 
Huntingdon.  Perwisyfvania  16652. 


Pennsylvania 


St.  Clair  (Borough), 

SchuykiH  County. 

Schuylkill  County  ..." 


Mill  Creek 


Approximately  590  feet  downstream  of 

Twing  Street. 
At  upstream  corporate  limits 


•700 
•810 


•6Q1 


•806 


Maps  avaiiatjie  for  inspection  at  the  Borough  HaM.  16  South  Third  Street.  St.  Clair.  Pennsylvania.  ^^ 

Send  comments  to  The  Honorable  Richard  E.  Tomko.  Mayor  of  the  Borough  of  St.  Clair.  Schuylkill  County,  16  South  Third  Street.  St.  Clar. 
Pennsylvania  17970. 


Pennsylvania 


Upper  Chichester 
(Towrwhip), 
Delaware  County. 


Sprir>g  Run 


At  confluetxe  with  Naaman  Creek 


Approximately  120  feet  upstream  of  West 
CokxMal  Drive. 

Bezofs  Run  At  confhjence  with  Marcus  Hook  Creek  ...  None  •&4 

Approximately  0.9  mile  upstream  of  Beth-  h4one  *164 

el  Road. 
Maps  available  for  Inspection  at  the  Town  HaH.  Furey  Road.  Boottiwyn.  Pennsytvania. 

Send  comments  to  Mr.  Stephen  E.  Barrar,  President  of  the  Township  of  Upper  Chichester  Board  of  Commissioners.  Delaware  County.  P.O 
Box  2187,  Boothwyn.  Pennsylvania  19061. 


None 


None 


•89 


•111 


Pennsytvania 


Upper  Dublin 
(Township)  Mont- 
gomery County. 


Pine  Run 


At  tt»e  confluence  with  Sandy  Run 


None 
None 


•172 
•232 


Approximately    250    feet    upstream    of 
Dresher  Town  Road  Brkjge. 

Maps  available  for  inspection- at  Code  Enforcement  Office/Upper  Dublin  Township  Buikling.  801  Loch  Alsh  Avenue,  Fort  Washington.  Penn- 
sylvania 

Serxl  comments  to  Mr.  Richard  Ruton.  Presklent  of  Upper  Dublin  Township.  Montgomery  County.  801  Loch  Alsh  Avenue.  Fort  Washington. 
Pennsylvania  19034 


Tenr>essee 


Ripley  (Town)  Lau- 
derdale County. 


Cane  Creek  , 


Upstream  skle  of  State  Route  19  Bridge 


Approximately  260  feet  downstream  of  Il- 
linois Central  Gulf  Railroad  Brxlge. 
Maps  available  for  inspection  at  City  Had,  110  South  Washington  Street.  Ripley,  Tennessee. 

Send  comments  to  Tt>e  Honorable  Rehard  Douglas,  Mayor  of  t»>e  Town  of  Ripley.  Lauderdale  County.  110  South  Washington  Street.  Ripley. 
Tenr>essee  33063. 

(Catalog  of  Federal  Domestic  Assistance  No. 
63.100,  "Flood  iDsurance.") 

Dated:  July  It.  1994. 
Rkhard  T.  Moore, 
Associate  Director  for  Mitigation. 
(PR  Doc  94-17341  Filed  7-1S-94;  8:45  ami 
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Federal  Register 

Vol.  59.  No.  136 
Monday,  July  18,  1994 


TNs  section  of  the  FE(>ERAL  REGISTER 
contains  documents  other  than  nies  or 
proposed  rules  ttiat  af«  appttcabte  fo  the 
public.  Notices  of  hearings  and  irvestigatons, 
comrrxttee  rneetings.  agency  deaswns  and 
rulings,  delegatKXis  ot  euthorrty  filing  ol 
petitK>ns  and  applicatjons  and  age«x:y 
staterrtents  of  organization  arxl  functions  are 
examples  of  document  >  appeanng  m  ttus 
section. 


DEPARTMENT  OF  iM>RICULTURE 
Forest  Service 
DEPARTMENT  OF  JhE  INTERIOR 
Bureau  of  Land  Management 

[WO-220-«320-02-24|-1  A] 

Federal  Livestock  Qrazlng  Fee 
Incentive  Program  Advisory 
Committee;  Meetind 

AGEMCY:  Forest  Sen.'  ce,  USDA;  and 
Bureau  of  Land  Man  agement,  USDI. 
ACnOft:  Notice  of  on  eting. 


\e 


;  optn 
I  INFORMi  iTION 


SUMMARY:  The  Fedeiial 
Grazing  Fee  Incenti 
Committee  will  mee 
1485  Empire  Avenu(  i 
84060,  in  the  Silver 
Tuesday,  August  2 
THursday,  August  4. 
will  convene  each  d 
dismiss  at  appro.xim  it 
entire  meeting  is 

FOR  FURTHER 
Lee  Otteni,  Strategic 
Land  Management, 
Washington.  DC 
6932;  or  Jerry 
Management  Sta^, 
Service,  Auditors 
Street.  SW.,  Washing 
9202)205-1746. 
SUPPLEMENTARY 
formation  of  the 
Crazing  Fee  Incenti v^ 
Committee  was 
Federal  Register. 
35680).  The  committfee 
provide  advice  to  th« 
Management  and  the 
the  types  of  activiUe; 
Uvestock  grazing  tha 
incentives  to 
stewardship  of  range 
criteria  by  which 
incentive-based 
determined;  and  im_ 
options  the  agencies 


Jul^ 


elij  ib 
igrazng 


Livestock 
Program  Advisory 
at  the  Silver  King, 
,  Park  City,  Utah 
loom,  beginning  on 
:  994,  and  ending  on 
1994.  The  meeting 
ly  at  8:00  a.m.  and 
ely  5:00  p.m.  The 
to  the  public. 
CONTACT: 
Plcinner,  Bureau  of 
1 849  C  Street  NW., 
202  10-1050.  (202)  208- 
McCoi  mick.  Range 

L  nited  States  Forest 
Bi^lding.  201  14th 
on.  DC  20250, 


INFO  IMATION: 


Fed  ;ral 


annc  unced 


The 
Livestock 
Program  Advisory 

'  in  the 
12, 1994,  (59  FR 
was  formed  to 
Bureau  of  Land 
Forest  Service  on 
associated  with 
would  provide 
ge  the  proper 
and  resources;  the 
ility  for  an 
fee  should  be 
ementation 
might  consider. 


The  committee  will  consider  written 
statements  from  the  public.  Written 
comments  will  be  accepted  at  the 
meeting  or  may  be  mailed  to  the  Federal 
Livestock  Crazing  Incentive  Fee 
Program  Advisory  Committee,  Bureau  of 
Land  Management,  Rangeland 
Resources  (220),  Room  201-L.  1849  C 
Street  NW..  Washington,  DC  20240- 
1050.  All  comments  must  be  received  by 
August  1,  1994. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Lee  Otteni,  Bureau  of  Land 
Management,  at  least  five  days  prior  to 
the  meeting. 
Mike  Dombeck, 

Acting  Director.  Bureau  of  Land  Management 
David  G.  Unger, 
Associate  Chief.  Forest  Sen-ice. 
IFR  Doc  94-17474  Filed  7-15-94  845 am) 

BH.IJNG  COOC  4310-»I-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Michigan  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Michigan  Advisory  Committee  to  the 
Commission  will  be  held  from  9:00  a.m. 
until  9:00  p.m.  on  Wednesday,  August 
3.  1994,  at  the  HoUday  Inn  South,  6820 
South  Cedar  Street,  Lansing,  Michigan 
48911,  and  Thursday,  August  4. 1994. 
from  9:00  a.m.  to  5:00  p.m.  at  the 
Hobday  Inn  East,  3750  Washtenaw,  Ann 
Arbor,  Michigan  48104.  The  purpose  of 
these  meetings  are  to  examine  whether 
there  is  disparate  discipline  of 
minorities  in  the  Michigan  secondary 
schools  and  the  government 
enforcement  of  equal  education 
opportiuiity. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Janice  G. 
Frazier,  313-259-8180,  or  Constance  M. 
Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
312-353-6326).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 


days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules' 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  July  5, 1994. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit 
IFR  Doc.  94-17335  Filed  7-15-94;  8:45  ami 

BiLUNG  CODE  USS-OI-P 


COMMTITEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Notice  Extending  the  Period  for  Publk 
Comments  on  the  Integration  of  the 
Textiles  and  Clothing  Sector  into  the 
GATT1994 

July  14,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CFTA). 

ACnON:  Extend  Period  for  Pubhc 
Comment 


FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Daly.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPt-EMENTARY  INFORMATION; 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

On  May  19,  1994  notice  was 
published  in  the  Federal  Register  (see 
Federal  Register  notice  59  FR  26212)  by 
the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
requesting  public  comments  on 
Paragraph  6  of  Article  2  of  the 
Agreement  on  Textiles  and  Clothing. 
This  Agreement  provides  for  the 
eventual  integration  of  the  textiles  and 
clothing  sector  in  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
1994. 

The  request  for  interested  parties  to 
submit  comments  was  made  in 
anticipation  of  the  passing  of  the  terms 
of  the  Agreement  by  Congress,  and  even 
though  the  final  process  for  determining 
which  products  are  to  be  integrated  as 
yet  has  not  been  decided  upon.  Federal 
Register  notice  59  FR  26212  stated  that 


comments  must  be  received  on  or  before 
July  18,  1994  (60  days  fi-om  date  of 
publication). 

The  Chairman  is  extending  the  public 
comment  period  by  30  days.  Comments 
must  be  received  on  or  before  August 
17, 1994  (90  days  from  the  date  Federal 
Register  notice  59  FR  26212  was 
published).  Comments  may  be  mailed  to 
the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
Room  3001,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW,  Washington,  DC  20230. 
Rita  D.  Hayes, 

Chairman,  Conuniftee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-17590  Filed  7-15-94;  8:45  am] 
BILUNG  CODE  351(M>R-F 


THE  CORPORATION  FORWATIONAL 
AND  COMMUNITY  SERVICE 

Information  Collection  Request 
Submitted  to  the  Federal  Office  of 
Management  and  Budget  (FOMB)  for 
Review 

AGENCY:  The  Corporation  for  National 
and  Community  Service  (CNCS). 
SUMMARY:  This  notice  provides 
information  about  an  information 
proposal  by  CNSC,  currently  under 
review  by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  OMB  and  CNCS  will  consider 
comments  on  the  proposed  collection  of 
information  and  record  keeping 
requirements  received  on  or  before 
August  2, 1994.  Copies  of  the  proposed 
forms  and  supporting  documents  may 
be  obtained  by  contacting  CNCS. 
ADDRESSES:  Send  comments  to  both: 
Gary  Kowalczyk,  Chief  Financial 

Officer,  1100  Vermont  Avenue,  NW., 

Washington,  DC  20525 
Steve  Semenuk,  Desk  Officer  for  CNCS, 

Office  of  Management  and  Budget, 

3002  New  Executive  Office  Building, 

Washington,  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Kowalczyk  (202)  606-5000  Ex. 
340. 

SUPPLEMENTARY  INFORMATION: 

Office  of  the  Corporation  for  National 
and  Community  Service  issuing 
proposal 

Title  of  Forms:  Education  Award 
Voucher  and  Payment  Request  Form. 

Need  and  Use:  The  National  and 
Community  Service  Act  of  1993  requires 
the  Corporation  for  National  and 
Conm[iunity  Service  to  provide 
education  awards  to  individuals  who 
complete  a  term  of  service  in  an 
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comments  must  be  received  on  or  before 
July  18, 1994  (60  days  from  date  of 
publication). 

The  Chairman  is  extending  the  public 
comment  period  by  30  days.  Comments 
must  be  received  on  or  before  August 
17, 1994  (90  days  from  the  date  Federal 
Register  notice  59  FR  26212  was 
published).  Comments  may  be  mailed  to 
the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
Room  3001,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW,  Washington,  DC  20230. 
Rita  D.  Hayes, 

Chairman,  Commiftee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  94-17590  Filed  7-15-94;  8:45  am] 
BILLING  CODE  351&-OR-F 


THE  CORPORATION  FOR  NATIONAL 
AND  COMMUNITY  SERVICE 

Information  Collection  Request 
Submitted  to  the  Federal  Office  of 
Management  and  Budget  (FOMB)  for 
Review 

AGENCY:  The  Corporation  for  National 
and  Community  Service  (CNCS). 
SUMMARY:  This  notice  provides 
information  about  an  information 
proposal  by  CNSC,  currently  under 
review  by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  OMB  and  CNCS  will  consider 
comments  on  the  proposed  collection  of 
information  and  record  keeping 
requirements  received  on  or  before 
August  2, 1994.  Copies  of  the  proposed 
forms  and  supporting  documents  may 
be  obtfiined  by  contacting  CNCS. 
ADDRESSES:  Send  comments  to  both: 
Gary  Kowalczyk,  Chief  Financial 

Officer,  1100  Vermont  Avenue,  NW.. 

Washington,  DC  20525 
Steve  Seraenuk,  Desk  Officer  for  CNCS, 

Office  of  Management  and  Budget, 

3002  New  Executive  Office  Building, 

Washington,  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Kowalczyk  (202)  606-5000  Ex. 
340. 

SUPPLEMENTARY  INFORMATION: 

Office  of  the  Corporation  for  National 
and  Community  Service  issuing 
proposal 

Title  of  Forms:  Education  Award 
Voucher  and  Payment  Request  Form. 

Need  and  Use:  The  National  and 
Commxmity  Service  Act  of  1993,  requires 
the  Corporation  for  National  and 
Community  Service  to  provide 
education  awards  to  individuals  who 
complete  a  term  of  service  in  an 


approved  national  service  position.  By 
providing  awards  to  individuals,  the 
Trust  assists  in  expanding  educational 
opportunity  and  rewards  individual 
responsibility. 

Type  of  Request:  Submission  of  a  new 
collection. 

Respondent's  Obligation  to  Reply: 
Required  to  obtain  a  benefit. 

Frequency  of  Collection:  One  time 
only. 

Estimated  Number  of  Responses: 
40,000. 

Average  Burden  Hours  Per  Response: 
2.5. 

Estimated  Annual  Reporting  or. 
Disclosure  Burden:  1,867  Hours. 

Regulatory  Authority:  42.  U.S.C.  5066 
(a). 

Dated:  July  13. 1994. 
G.  Gary  Kowalczyk, 

Acting  Chief  Financial  Officer. 

(FR  Doc.  94-17361  Filed  7-15-94;  8:45  am) 

BILUNG  CODE  6050-2S-M 

Information  Collection  Request 
Submitted  to  the  Federal  Office  of 
Management  and  Budget  (FOMB)  for 
Review 

AGENCY:  The  Corporation  for  National 
and  Community  Service  (CNCS). 

SUMMARY:  This  notice  provides 
information  about  an  information 
proposal  by  CNCS,  currently  under 
review  by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  OMB  and  CNCS  vnW  consider 
comments  on  the  proposed  collection  of 
information  and  record  keeping 
requirements  received  on  or  before 
August  2, 1994.  Copies  of  the  proposed 
forms  and  supporting  documents  may 
be  obtained  by  contacting  CNCS. 
ADDRESSES:  Send  comments  to  both: 
David  R>Tnph,  Study  Coordinator, 
Corporation  for  National  and 
Community  Service,  1100  Vermont 
Ave.,  NW.,  Washington,  DC  20525 
Steve  Semenuk,  Desk  Officer  for  CNCS, 
Office  of  Management  and  Budget. 
3002  New  Executive  Office  Building. 
Washington,  DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Millsap  (703)  642-5561. 
SUPPLEMENTARY  INFORMATION: 

Office  of  the  Corporation  for  National 
and  Community  Service  Issuing 
Proposal:  Evaluation  and  Policy 
Coordination. 

Title  of  Forms:  Participant  Exit  Form. 

Need  and  Use:  The  National  and 
Community  Service  Trust  Act  of  1993 
(PL  103-82)  requires  the  Corporation  for 
National  and  Community  Service  to 


evaluate  its  programs  on  a  regular  basis. 
This  information  is  required  for  program 
management,  planning,  and  required 
record  keeping. 

Type  of  Request:  Submission  of  a  new 
collection. 

Respondent's  Obligation  to  Reply: 
Voluntary. 

Frequency  of  Collection:  One  time 
only. 

Estimated  Number  of  Responses: 
5436. 

Average  Burden  Hours  Per  Response: 
0.15  Hours. 

Estimated  Annual  Reporting  or 
Disclosure  Burden:  1359  Hours. 

Regulator/  Authority:  42  U.S.C.  5056 
(a). 

Dated:  July  1. 1994. 

David  Rymph, 

Director,  Evaluation  and  Policy  Coordination 
Unit. 

(FR  Doc.  94-17360  Filed  7-15-94;  8:  45  ami 

BILLING  CODE  60S0-2S-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Closed  Meeting — Armed  Forces 
Epidemiological  Board 

AGENCY:  Armed  Forces  Epidemiological 
Board,  DOD. 

ACTION:  Notice. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—462)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  the  Committee:  Armed  Forces 
Epidemiological  Board,  Subcommittee  on 
Disease  Control. 

Date  of  Meeting:  3  August  1994. 

Time:  0900-1600. 

Place:  Skyline  Six.  Room  691-C,  Falls 
Church,  Virginia. 

Proposed  Agenda:  3  August  1994 — Review 
of  Vaccine  Program. 

This  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  Title  5  U.S.  Code,  specifically 
subparagraph  (1)  thereof  and  Title  5 
U.S.  Code,  appendix  1.  subsection  10(d). 
Should  additional  information  be 
desired,  please  contact  the  Executive 
Secretary,  AFEB,  Skyline  Six,  5109 
Leesburg  Pike,  Room  667,  Falls  Church, 
Virginia  22041-3258,  telephone:  (703) 
756-6012. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-17355  Filed  7-15-94;  8:45  am] 
BILUNG  CODE  3710-Oe-M 
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Federal  Register  / 


DEPARTMEHT  Of  ENERGY 

AniHHincenient  Of  Pubic  Scoping 
Worltshops,  Storage  and  Disposition 
of  Wa^MMis-UsaMa  Fissile 
Materials;  Programmatic  Environmental 
Impact  Statement 

AGENCY:  Department  of  Energy. 
ACTION:  Annnunctmect  of  public 
scoping  workshops,  programmatic 
environmental  im  pact  statement  for 
long-term  storage  md  disposition  of 
weapons-usable  f:  ssile  materials. 


summary:  The  De  >artment  of  Enragy 
(DOE)  will  hold  ^  reive  public  scoping 
workshops  during  August  and 
September  1994  ti  i  enable  the  public  to 
provide  comment  s  on  the  proposed 
scope  of  the  Progi  mimatic 
Environmental  Im  pact  Statement  (PHS) 
being  prepared  foi  the  Storage  and 
Disposition  of  We  ipons-Usable  Fissile 
Materials.  Comme  nts  received  by  DOE 
will  be  coositkrei  in  determining  the 
issues  to  be  addre  ;sed  in  the  Storage 
and  Disposition  P  3S.  The  Notice  of 
Intent  to  prepare  t  PQS  for  Storage  and 
Disposition  of  Weipons-Usable  Fissile 
Materials  was  issti  eid  by  DOE  on  June 
21,  1994  (59FR3l485). 

Through  this  ndtice.  DOE  invites 
comments  on  the  Kope  of  the  PEIS, 
announces  the  lotstions,  dates  and 
times  for  the  publ;  c  workshops,  and 
provides  the  formj  it  it  will  follow  for 
conducting  the  wc  rkshops. 
DATES:  The  dates  <  n  which  each  of  the 
pubhc  scoping  workshops  will  be  held 
are  given  below.  A  gencies, 
organizations,  ancj  the  general  public  are 
invited  to  present  aral  comments 
pertinent  to  prepaj^tion  of  the  PEIS  at 
the  public  scoping  workshops.  DOE  will 
also  accept  writtei  material  at  the 
workshops.  Writte  i  and  oral  conmients 
will  be  given  equa  weight  in  the 
scoping  process.  T  a  ensure 
consideration,  wri  ten  comments,  not 
submitted  at  the  p  iblic  scoping 
workshops,  must  1  e  postmarked  by 
October  17,  1994.  ^te  comments  will 
be  considered  to  tl  le  extent  practicable, 
ADDRESSES:  Addre  ;ses  for  the  public 
meeting  locations  ire  provided  below. 

Written  commer  Is  on  the  scope  of  the 
PEIS  should  be  sei  t  to:  U.S.  Department 
of  Energy,  c/o  Oak  Ridge  Institute  for 
Science  &  Educati*  m,  P.O.  Box  117,  Oak 
Ridge,  TN  37831-<  117,  Attn:  Robert 
Menard.  EESD. 

FOR  FURTHER  INFOR  WHON:  Requests  for 
information  on  the  DOE  Storage  and 
Disposition  of  We?  pons-Usable  Fissile 
Materials  Project,  i  equests  for  copies  of 
the  NAS  Report,  the  Implementation 
Plan  (when  availat  le),  and  requests  for 
copies  of  the  PEIS  )r  PEIS  Executive 


Summary  (when  available)  may  also  be 
requested  bom  the  above  address. 

For  general  information  cm  the  DOE 
NEPA  process,  please  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NH*A 
Oversight.  EH-25,  U.S.  Department  of 
Energy,1000  Independence  Avenue, 
SW..  WashingtMi,  DC  20585.(202)  586- 
4600  or  (800)  472-2756. 
SUPPt.EMENTARY  INFORMATION:  Invitation 
to  comment.  DOE  invites  comments  on 
the  scope  of  this  PEIS  from  all  interested 
parties,  including  affected  Federal. 
State,  and  local  agencies  and  American 
Indian  tribes.  DOE  solicits  comments 
regarding  the  scope  of  the  PEIS  analysis, 
suggestions  on  significant 
environmental  issues,  alternatives  to  be 
included  in  the  PEIS.  and  other  matters 
of  content. 

Public  scoping  workshops.  Rather 
than  holding  a  formal  hearing  for  the 
PEIS  scoping  meetings,  an  interactive 
workshop  forum  will  be  used.  This 
workshop  format  enables  the  public  to 
interact  directly  and  exchange 
information  with  DOE  representatives 
from  the  project.  The  program  for  each 
scoping  workshop  consists  of  a  short 
plenary  session  followed  by  two  small 
group  discussions  and  ends  with 
questions  and  answers  or  comments 
nom  the  public  The  two  small  group 
discussion  sessions  will  be  divided 
topically  and  reflect  the  proposed  scope 
of  the  PEIS  as  presented  in  the  Notice 
of  Intent.  The  small  group  discussion 
topics  %vlll  be  storage  and  disposition. 
The  program  will  usually  be  repeated 
three  times  during  the  day:  momiog, 
afternoon,  and  evening.  TTie  evening 
session  will  also  include  closing 
remarks  by  DOE  officials.  This  approach 
is  intended  to  provide  flexibility  for 
individuals  wishing  to  attend  the 
meetings. 

DOE  will  hold  twelve  public  scoping 
workshops  to  provide  information  and 
discuss  and  receive  comments  on  the 
scope  of  the  PEIS  during  August, 
September  and  the  first  week  of  October 
1994,  both  regionally  and  in  the  vicinity 
of  the  sites  which  may  be  affected  by 
potential  decisions  and  their 
implementation.  A  national  scoping 
workshop  will  be  held  in  Washington, 
D.C.  Most  workshops  will  be  held  from 
8:30  a.m.  to  9:30  p.m.,  with  breaks  from 
12:00  p.m.  to  1:00  p.m.  and  4:.30  p.m.  to 
6:30  p.m.  Sessions  may  be  adjusted 
depending  on  the  number  of  persons 
registered  to  participate. 

The  resource/comment  room  will 
contain  information  relevant  to  the 
project,  including  fact  sheets  and 
exhibits.  The  room  will  also  have  an 
area  and  materials  available  for 
preparing  and  submitting  written 
comments  on  the  scope  of  the  PEIS. 


Registration.  Advance  registration  to 
provide  oral  comments  at  these  public 
scoping  workshops  will  be  fiadlitated 
using  an  "800  nmnber"  and  on-site 
registration  vrill  be  accommodated  to 
the  e}ttent  possible. 

Preregistration  for  all  meetings  is 
encouraged  and  may  be  done  by 
telephoning  1-600-448-4235.  The 
operators  will  gather  information  on 
each  participant's  discussion  group 
selection  (storage  or  disposition)  as  well 
as  information  concerning  interest  in 
future  mailings  and  other  project  related 
information  they  would  like  to  receive. 
Preregistration  requests  will  be  taken  for 
each  meeting  up  until  9KX)  pjn.(EST)  on 
the  Monday  prior  to  the  specific 
meeting.  Written  requests  for 
preregistration  may  be  mailed  to;  Mr. 
Robert  Menard,Oak  Ridge  Associated 
Universities/EESDJ'.O.  Box  117.0ak 
Ridge,  TN  37831-0117,ATTN:  Storage 
and  ENsposition  PEIS. 

Preregistered  paitidpents  are 
requested  to  sign  in  at  the  meeting 
registration  desk.  Elected  officials 
wishing  to  participate  for  their 
constituencies  are  asked  to  identify  their 
office  when  registering.  People  who 
wish  to  participate  on  behalf  of  an 
organization  are  asked  to  identify  the  " 
organization  when  registering.  Written 
and  oral  comments  will  be  accepted  at 
the  scoping  workshops  and  are  given 
equal  wei^t  in  the  development  of  the 
PEIS.  Participants  registering  at  the 
meeting  location  are  asked  to  sign  in  at 
the  registration  desk. 

Schedule  of  Public  Scopiog  Workshftps 

Wednesday,  August  17,  1994 

Savannah  River  Site 

North  Augusta  CoromuDity  Center,  495 
Brookside  Avenue,  N.  Augusta,  South 
Carolina  29841 

Wediwsday.  August  24, 1994 

Chicago  Regional  Meeting 

University  of  Illinois  at  Chicago.  Chicago 
Circle  Center,  Illinois  Room,  750  S:  Halstf^d 
Street,  Chicago,  Illinois  60607  and 

Rocky  Flats  Plant 

Ramada  Hotel,  8773  Yates  Drive, 
Westminster,  Colorado  80030 

Wednesday,  August  31,  1994 

Hanford  Site 

Red  Lion  Inn/Hanford  House,  802  George 
Washington  Way,  Richland,  Washington 
99352 

Wednesday.  Septanber  7,  1994 

Pantex  Plant 

Amarillo  Civic  Center,  401  S  Buchanan, 
Amarillo,  Texas  79101 


Wednesday,  September  14,  1994 

Boston  Regional  Meeting 

John  B.  Hynes  Veterans  Memorial 
Convention  Center,  900  Boylston  Street, 
Boston.  Massachusetts  02115  and 

Nevada  Test  Site 

Cashman  Field  Center,  850  Las  Vegas 
Boulevard  North,  Las  Vegas,  Nevada  89101 

Wednesday,  September  21,  1994 

Idaho  National  Engineering  Laboratory 

Shilo  Inn,  780  Lindsay  Blvd.,  Idaho  Falls, 
Idaho  83402 

Wednesday,  September  28,  1994 

Oak  Ridge  Reservation 

Pollard  Auditorium,  210  Badger  Avenue,  Oak 
Ridge,  Tennessee  37830-0117  and 

Lawrence  Livermore  National  Laboratory 

Holiday  Inn  Livermore,  720  Las  Flores  Road, 
Livermore,  California  94550 

IVednesday,  Octobers,  1994 

Los  Alamos  National  Laboratory 

Hilltop  House  Hotel,  400  Trinity  at  Central. 
Los  Alamos,  New  Mexico  87544 

Wednesday,  October  12, 1994 

Washington,  D.C. 

Radisson  Plaza  Hotel-Mark  Center,  5000 
Seminary  Road,  Alexandria,  VA  22311 

SUPPORTING  DOCUMENTS:  DOE  will 
prepare  summary  reports  of  the  scoping 
workshops  and  make  these  available  for 
public  review.  DOE  will  issue  a  PEIS 
Implementation  Plan  to  provide 
information  on  how  the  PEIS  will  be 
prepared  in  light  of  the  scoping 
comments.  DOE  will  announce  the 
availabihty  of  the  draft  PEIS,  when 
completed,  in  the  Federal  Register,  and 
will  solicit  public  review  and  comment. 
Comments  on  the  draft  will  be 
considered  in  preparing  the  final  PEIS. 

Copies  of  all  summary  reports,  and 
copies  of  other  material  related  to  the 
preparation  of  the  PEIS,  will  be  made 
available  for  public  review  at  the  DOE 
reading  rooms  listed  in  this  notice  for 
the  reader's  convenience. 

California 

U.S.  Department  of  Energy,  Oakland 
Operations  Office,  Public  Reading  Room, 
1301  Clay  Stieel,  Room  700N,  Oakland, 
California  94612-5208,  (510)  637-1762 

Colomdo 

U.S.  Department  of  Energy,  Rocky  Flats 
Public  Reading  Room,  Front  Range  , 

Community  College  Library,  3645  West 
112th  Avenue,  Westminster,  Colorado 
80030,  (303)  469-4435 

Idaho 

U.S.  Department  of  Energy,  Idaho  Operations 
Office,  Public  Reading  Room,  1776  Science 
Center  Drive,  Idaho  Falls,  Idaho  83402, 
(208)  526-1144 
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Wednesday.  September  14, 1994 

Boston  Regional  Meeting 

John  B.  Hynes  Veterans  Memorial 
Convention  Center,  900  Boylston  Street, 
Boston,  Massachusetts  02115  and 

Nevada  Test  Site 

Cashman  Field  Center,  850  Las  Vegas 
Boulevard  North,  Las  Vegas,  Nevada  89101 

Wednesday,  September  21,  1994 

Idaho  National  Engineering  Laboratory 

Shilo  Inn,  780  Lindsay  Blvd.,  Idaho  Falls, 
Idaho  83402 

Wednesday,  September  28,  1994 

Oak  Ridge  Reservation 

Pollard  Auditorium,  210  Badger  Avenue,  Oak 
Ridge,  Tennessee  37830-0117  and 

Lawrence  Livermore  National  Laboratory 

Holiday  Inn  Livermore,  720  Las  Flores  Road, 
Livermore,  California  94550 

Wednesday,  Octobers,  1994 

Los  Alamos  National  Laboratory 

Hilltop  House  Hotel,  400  Trinity  at  Central. 
Los  Alamos,  New  Mexico  87544 

Wednesday,  October  12,  1994 

Washington,  D.C. 

Radisson  Plaza  Hotel-Mark  Center.  5000 
-Seminary  Road,  Alexandria,  VA  22311 

SUPPORTING  DOCUMENTS:  DOE  will 
prepare  summary  reports  of  the  scoping 
workshops  and  make  these  available  for 
public  feview.  EXDE  will  issue  a  PEIS 
Implementation  Plan  to  provide 
infonnation  on  how  the  PEIS  will  be 
prepared  in  light  of  the  scoping 
comments.  DOE  will  announce  the 
availability  of  the  draft  PEIS,  when 
completed,  in  the  Federal  Register,  and 
will  solicit  public  review  and  comment. 
Comments  on  the  draft  vnU  be 
considered  in  preparing  the  final  PEIS. 

Copies  of  all  summary  reports,  and 
copies  of  other  material  related  to  the 
preparation  of  the  PEIS,  will  be  made 
available  for  public  review  at  the  DOE 
reading  rooms  listed  in  this  notice  for 
the  reader's  convenience. 

California 

U.S.  Department  of  Energy,  Oakland 
Operations  Office,  Public  Reading  Room, 
1301  Clay  Street,  Room  700N,  Oakland, 
California  94612-5208,  (510)  637-1762 

Colorado 

U.S.  Department  of  Energy,  Rocky  Flats 
Public  Reading  Room,  Front  Range 
Community  College  Library,  3645  West 
112th  Avenue,  Westminster,  Colorado 
80030,  (303)  469-4435 

Idaho 

U.S.  Department  of  Energy,  Idaho  Operations 
Office,  Public  Reading  Room.  1776  Science 
Center  Drive,  Idaho  Falls,  Idaho  83402, 
(208)  526-1144 


yiinois 

Government  Document  Department, 
University  Library,  University  of  lUinios  at 
Chicago,  801  South  Morgan  Street,  3rd 
Floor  Center,  Chicago,  Illinois  60680,  (312) 
413-2594  or  (312)  996-2738 

Massachusetts 

U.S.  Department  of  Energy.  Boston 
Operations  Office,  Public  Reading  Room, 
1  Congress  Street,  Boston,  Massachusetts 
02114,(617)565-9707 

Nevada 

U.S.  Department  of  Energy.  Nevada 
Operations  Office.  2753  South  Highland 
Drive.  Las  Vegas,  Nevada  89193,  (702)  295- 
1274 

New  Mexico- Albuquerque 

U.S.  Department  of  Energy,  Public  Reading 
Room.  National  Atomic  Museum,  Kirtland 
Air  Force  Base,  20358  Wyoming 
Boulevard.  SE,  Kirtland  AFB,  New  Mexico 
87117,(505)845-4378 

New  Mexico-Los  Alamos 

U.S.  Department  of  Energy,  Community 
Reading  Room,  1450  Central  Avenue.  Suite 
101.  Los  Alamos.  New  Mexico  87544,  (505) 
665-2127 

South  Carolina 

U.S.  Department  of  Energy,  Public  Reading 
Room,  Gregg-Graniteville  Library, 
University  of  South  Carolina,  Aiken 
Campus,  171  University  Parkway,  Aiken. 
South  Carolina  29801,  (803)  725-2889 

Tennessee 

U.S.  Department  of  Enei^.  Oak  Ridge 
Operations  Office,  Freedom  of  Information 
Reading  Room,  55  Jefferson  Circle.  Room 
112.  Oak  Ridge.  Tennessee  37830.  (615) 
576-1216 

Texas 

U.S.  Department  of  Energy  Reading  Room. 
Lynn  Library- 'Learning  Center,  Amarillo 
College.  2201  South  Washington  Street,   _ 
Amarillo,  Texas  79109,  (806^  371-5400 

Washington 

U.S.  Department  of  Energy.  Public  Reading 
Room.  Washington  State  University.  Tri- 
Cities  Branch  Campus,  P.O.  Box  999, 
Richland,  Washington  99352.  (509)  376- 
8583 

District  of  Columbia 

U.S.  Department  of  Energy,  Freedom  of 
Information  Reading  Room,Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585,  (202) 
586-6020 

For  infonnation  on  the  availability  of 
specific  documents  and  hours  of 
operation,  please  contact  the  reading 
rooms  at  the  telephone  numbers 
provided. 


Issued  in  Washington.  DC  this  11th  day  of 
July.  1994. 

Robert  W.  D^rasse,  Jr., 

Director,  Surplus  Fissile  Materials  Control 
and  Disposition  Project. 

(FR  Doc.  94-17260  Filed  7-15-94;  8:45  am) 

BILUNG  COOE  •45O-01-f> 

Financial  Assistance:  Precision 
Irrigation  and  Control  Systems,  Inc. 

AGENCY:  Department  of  Energy,  Idaho 
Field  Office. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.14(e)  it  plans  a  non- 
competitive award  of  a  Cooperative 
Agreement  No.  DE-FC07-94ID13314  to 
Precision  Irrigation  and  Control 
Systems,  Inc.  (PICS). 

FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  C.  Garr,  Contract  Specialist, 
(208)  526-1536;  U.S.  Department  of 
Energy,  850  Energy  Drive,  MS  1221, 
Idaho  Falls,  ID  83401-1563. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  the  cooperative  agreement 
wath  PICS  is  to  provide  funds  to  develop 
and  test  a  sprinkler  irrigation  system 
that  will  place  precise  amoimts  of  water 
and  agricultural  chemicals  on  a  field. 
Developing  and  demonstrating  this 
system  on  a  typical  farm  will  reduce  the 
commercialization  risk  and  facilitate 
industry  adoption.  The  system  v«ll  use 
a  micro-processor  based  controller  and 
independently  controlled  valves  to 
meter  out  water  to  specific  areas  of  a 
field.  The  system  will  use  digitized 
maps  depicting  soil  type,  topography, 
and  dynamic  growing  conditions  to 
determine  optimal  application  of  water 
and  chemicals.  This  system  has  the 
potential  to  increase  energy  efficiency, 
enhance  environmental  quality,  and 
improve  farm  profitability.  The 
proposed  project  is  a  12-month  effort  at 
a  total  estimated  cost  of  $200,000  of 
which  approximately  62%  will  be  cost- 
shared  by  industry  through  PICS.  The 
technology  was  developed  under  a 
USDA  research  grant  to  the  University 
of  Idaho  to  evaluate  opportunities  to 
improve  water  quality  affected  by 
agriculture.  Statutory  authority  for  this 
award  is  provided  by  Federal  Non- 
Nuclear  Energy  Research  and 
Development  Act  of  1974  (Pub.  L.  93- 
577).  The  proposed  activity  supports 
activities  of  the  Department  of  Energy's 
Office  of  Industrial  Programs  to  pursue 
R&D  and  commercialization 
applications  consistent  vdth  provisions 
of  Sections  2101  and  2107  of  the  Energy 
PoUcy  Act  of  1992. 
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PROCUREMBTT  REQUEST  NUMBER:  07- 

94ldl3314.0OO. 

Dated:  June  3, 19  M. 
Darkl  W.  Newnam 

Acting  Director.  Pre  curement  Services 
Division. 


IFR  Doc.  94-17350 


aUJMQ  COOC  tlSO-OI' M 


Filed  7-15-94;  8:45  am) 


Federal  Energy  l|legulatory 
Commission 


Application  Filec 


Wittt  the  Commission 


July  12,  1994. 

Take  notice  tlidt  the  following 
hydroelectric  app  lication  has  been  filed 
with  the  Federal  i  energy  Regulatory 
Commission  and  s  available  for  public 
inspection. 

a.  Type  ofActiin:  Intent  to  Prepare 
Environmental  In  ipact  Statement  and 
Conduct  Scoping  Meeting. 

b.  Project  No:  2 114-024. 

c.  Date  Filed:  N  ^A. 

d.  Applicant:  Grant  County  Public 
Utility  District  No.  2. 

e.  Name  of  Profect:  Priest  Rapids. 

f.  Location:  Gra^t  and  Chelan 
Counties,  Washinjgtcn. 

g.  FiJed  Pursuapt  to:  N/A. 
L  Applicant  Contort:  Mr.  Don 

Godard.  Grant  County  PUD,  P.O.  Box 
878,  Ephrata.  WAJ  98823,  (509)  759- 


3541 

1.  FERC  Conta 
(202) 219-2666 

t  Comment  Da: 
.  Description 
accordance  with 


t;  Timothy  Welch. 


;  August  30,  1994. 

Proceeding:  In 

e  National 
Environmental  Pdhcy  Act  of  1969  and 
the  Federal  EnergV  Regulatory 
Commission's  reajlations,  18  CFR  part 
380  (Order  No.  486.  52  FR  47910),  the 
Office  of  Hydropdwer  Licensing  has 
evaluated  fotir  do  ivnstream  fish  passage 
alternatives  addrc  ssed  in  the  Mid- 
Columbia  Proceeding  (Docket  No.  E- 
9569-003)  for  the  Priest  Rapids  Pro}ert. 
Staffs  initial  evaluation  of  the  proposed 
modifications  wai  issued  on  May  25, 
1994.  in  an  environmental  assessment 


(EA).TheJime3, 


1994  transmittal  letter 


To  obtain  inibnbation 
regarding  relevant 


for  the  EA  stated  ( lur  intent  to  prepare 
an  environmental  impact  statement 
(EIS). 

A  draft  EIS  will  be  issued  and 
circulated  for  revi  9w  by  all  interested 
piarties.  All  comm  ents  filed  on  the  draft 
EIS  will  be  analy:i  ed  by  staff  and 

final  EIS.  Staffs 
conclusions  and  i  ?commendations  will 
then  be  presented  for  the  consideration 
of  the  Commissioi  i  in  reaching  its  final 
decisi<Hi. 

Scoping  Meetings 


from  the  pubUc 
environmental  issues 


that  should  be  analyzed  in  the  EIS,  the 
Commission  will  conduct  two  public 
scoping  meetings.  The  first  scoping 
meeting  will  be  held  on  Monday  July 
25, 1994  in  Portland  Oregon,  at  the 
Portland  Building.  2nd  Floor 
Auditorium,  1120  SVV  5th  Avenue,  from 
1  pm  to  5  pm.  The  second  scoping 
meeting  will  be  held  on  Wednesday  July 
27, 1994  in  Ephrata,  Washington,  at  the 
aty  of  Ephrata  Recreation  Center,  112 
Basin  Street  SW,  from  7  pm  to  11  pm. 
All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend. 

The  EA  will  be  considered  the  initial 
scoping  document.  Copies  of  the  EA 
have  been  mailed  to  all  entities  who 
have  expressed  interest  in  this 
proceeding.  The  E.\  is  also  available  in 
the  Commission's  Reference  and 
Information  Center,  Room  3308.  of  the 
Commission's  offices  at  941  North 
Capitol  Street.  NE.,  Washington,  DC 
20426  and  will  be  available  at  the 
scoping  meeting.  We  encourage  all 
interested  parties  to  read  the  EA  prior  to 
the  scoping  meeting. 

Objectives 

At  the  meeting  the  staff  will:  (1) 
Describe  the  range  of  issues  being 
considered  in  this  post-licensing 
proceeding  (2)  review  the  conclusions 
and  recommendations  in  the  EA;  (3) 
receive  input  from  meeting  participants 
on  the  alternatives  considered  in  the 
EA;  (4)  identify  any  additional  issues 
that  should  be  included  in  the  EIS;  and 
(5)  obtain  any  additional  information 
that  any  entity  feels  should  be 
considered  during  the  preparation  of  the 
EIS. 

Procedures 

The  scoping  meeting  will  be  recorded 
by  a  stenographer  and  all  statements 
(oral  and  written)  will  become  part  of 
the  Commission's  public  record  for  this 
proceeding.  Interested  persons  who  ai-e 
imable  to  attend,  or  do  not  choose  to 
speak  at  the  scoping  meeting,  may 
submit  written  statements  for  inclusion 
in  the  public  record.  All  written 
comments  must  be  filed  with  the 
Secretary,  Federal  Energy  Regulatwy 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  on  or 
before  August  30, 1994. 

All  written  correspondence  should 
cleariy  show  on  the  first  page  of  each 
document  the  following  caption:  Priest 
Rapids  Project,  FERC  Project  No.  2114- 
024. 

Further,  please  note  the  Commi^ion's 
Rules  of  Practice  and  Procedure, 
requires  all  entities  to  file  an  original 
and  eight  copies  of  any  filing  with  the 
Commission.  Parties  filing  documents 


must  also  serve  the  documents  on  each 

person  whose  name  is  on  the  official 

service  list 

LoisO.CasiieU, 

Secretary. 

(FR  Doc.  94-17321  Filed  7-15-94;  8:45  am) 

BILLING  cooc  (riT-ev-M 

Application  Filed  With  the  Commission 

July  12,  1994. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Intent  to 
Prepare  Environmental  Impact 
Statement  and  Conduct  Scoping 
Meeting. 

b.  Project  No.:  2145-021. 

c.  Date  Filed:  September  19, 1991. 

d.  Applicant:  Public  Utility  District 
No.  1  of  Chelan  County. 

e.  Name  of  Project:  Rocky  Reach 
Project. 

f.  Location:  Chelan  County, 
Washington. 

g.  Filed  Pursuant  to:  N/A. 

h.  Applicant  Contact:  Roger  L. 
Purdom,  Public  Utility  District  No.  1  of 
Chelan  County.  Washington.  P.O.  Box 
1231,  Wenatchee,  WA  98807,  (509)  663- 
8121. 

i.  FERC  Contact:  Him  Hastreiter.  (503) 
326-5846. 

i.  Comment  Elate:  September  8. 1994. 

k.  Description  of  Proceeding:  In 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  has 
reviewed  the  licensee's  amendment 
application  that  proposes  modifications 
to  the  Rocky  Reach  Project  facilities  and 
operation.  Staffs  initial  evaluation  of 
the  proposed  modifications  was  issued 
on  October  15, 1993,  in  a  draft 
environmental  assessment. 

A  draft  Environmental  Impact 
Statement  (EIS)  will  be  issued  and' 
circulated  for  review  by  all  interested 
parties.  All  conmients  filed  on  the  draft 
EIS  will  be  anlyzed  by  staff  and 
considered  in  the  final  EIS.  Staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
decision. 

Scoping  Meeting 

A  public  scoping  meeting  will  be  held 
Thursday,  July  28. 1994,  beginning  at 
7KX)  p.m.  at  the  Grant  County 
Auditorium,  400  Douglas  Street. 
Wenatchee,  Washington.  An  agency 


scoping  meeting  will  be  held  on 
Monday,  July  25, 1994,  ftom  8:00  a.m. 
until  noon  at  the  Portland  Building,  2nd 
Floor  Auditorium,  1120  S.W.  5th 
Avenue,  Portland,  Oregon.  All 
interested  individuals  and  organizations 
are  invited  to  attend  and  assist  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EIS. 

The  environmental  assessment  will  be 
considered  the  intitial  scoping 
document  Copies  of  the  environmental 
assessment  urill  be  mailed  to  all  entities 
who  have  expressed  interest  in  this 
proceeding.  The  environmental 
assessment  is  also  available  in  the 
CommissioD's  Reference  and 
Information  Center,  room  3308,  of  the 
Commission's  offices  at  941  North 
Capitol  Street.  NE.,  Washington.  EX: 
20426  and  will  be  available  at  the 
scoping  meeting.  We  encourage  all 
interested  parties  to  read  the 
environmental  assessment  prior  to  the 
scoping  meeting. 

Objectives 

At  the  scoping  meeting  the  staff  will: 
(1)  Describe  the  range  of  issues  being 
considered  in  this  amendment 
application  proceeding;  (2)  review  the 
conclusions  and  recommendations  in 
the  environmental  assessment;  (4) 
identify  any  additional  issues  that 
should  be  included  in  die  EIS;  and  (5) 
obtain  any  additional  information  that 
any  entity  feels  should  be  considered 
during  preparation  of  the  EIS. 

Procedures 

The  scoping  meeting  will  be  recorded 
by  a  stenographer  and  all  statements 
(oral  and  written)  will  become  part  of 
the  Commission's  pubUc  record  for  this 
proceeding  that  was  noticed  on  October 
22, 1991.  Interested  persons  who  are 
unable  to  attend,  or  do  not  choose  to 
speak  at  the  scoping  meeting,  may 
submit  written  statements  for  inclusion 
in  the  public  record.  All  written 
comments  must  be  filed  with  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
N.E.,  Washington,  DC  20426.  on  or 
before  September  8, 1994. 

All  written  correspondence  should 
clearly  show  on  the  first  page  of  each 
document  tlie  following  caption:  Rocky 
Reach  Project.  FERC  Project  No.  2145- 
021. 

Further,  please  note  the  Commission's 
Rules  of  Practice  and  Procedures, 
requiring  all  entities  to  file  an  original 
and  eight  copies  of  any  filing  with  the 
Commission.  Parties  filing  documents 
must  also  serve  the  documents  on  each 
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scoping  meeting  will  be  held  on 
Monday,  July  25, 1994,  from  8:00  a.m. 
until  noon  at  the  Portland  Building,  2nd 
Floor  Auditorium,  1120  S.W.  Sth 
Avenue,  Portland,  Oregon.  All 
interested  individuals  and  organizations 
are  invited  to  attend  and  assist  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EIS. 

The  environmental  assessment  will  be 
considered  the  intitial  scoping 
document  Copies  of  the  environmental 
assessment  will  be  mailed  to  all  entities 
who  have  expressed  interest  in  this 
proceeding.  The  wivironmental 
assessment  is  also  available  in  the 
CommissioD's  Reference  and 
Information  Center,  room  3308,  of  the 
Commission's  offices  at  941  North 
Capitol  Street.  NE.,  Washington.  EX: 
20426  and  will  be  available  at  the 
scoping  meeting.  We  encourage  all 
interested  parties  to  read  the 
environmental  assessment  prior  to  the 
scoping  meeting. 

Objectives 

At  the  scoping  meeting  the  staff  will: 
( 1 )  Describe  the  range  of  issues  being 
considered  in  this  amendment 
application  proceeding;  (2)  review  the 
conclusions  and  recommendations  in 
the  environmental  assessment;  (4) 
identify  any  additional  issues  that 
should  be  included  in  the  EIS;  and  (5) 
obtain  any  additional  information  that 
any  entity  feels  should  be  considered 
during  preparation  of  the  EIS. 

Procedures 

The  scoping  meeting  will  be  recorded 
by  a  stenographer  and  all  statements 
(oral  and  written)  will  become  part  of 
the  Commission's  pubUc  record  for  this 
proceeding  that  was  noticed  on  October 
22, 1991.  Interested  persons  who  are 
unable  to  attend,  or  do  not  choose  to 
speak  at  the  scoping  meeting,  may 
submit  written  statements  for  inclusion 
in  the  public  record.  AU  written 
comments  must  be  filed  with  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.E..  Washington,  DC  20426,  on  or 
before  September  8, 1994. 

All  written  correspondence  should 
clearly  show  on  the  first  page  of  each 
document  the  following  caption:  Rocky 
Reach  Project.  FERC  Project  No.  2145- 
021. 

Further,  please  note  the  Commission's 
Rules  of  Practice  and  Procedures, 
requiring  all  entities  to  file  an  original 
and  eight  copies  of  any  filing  with  the 
Commission.  Parties  filing  docimients 
must  also  serve  the  documents  on  each 


person  whose  name  is  on  the  official 

service  list. 

Lois  D.  Cashell. 

Secretary. 

[PR  Doc  94-17322  Filed  7-15-94;  8:45  am] 

BmiNG  CODE  «717-«1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94~634-O0p] 

El  Paso  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

July  12. 1994. 

Take  notice  that  on  June  30, 1994,  El 
Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492.  El  Paso.  Texas  79978. 
filed  in  Docket  No.  CP94-634-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  establish  a  new 
delivery  point  so  that  El  Paso  can 
deliver  gas  to  Transok.  Inc.'s  (Transok) 
Canute  Plant  in  Washita  Coxmty, 
Oklahoma,  under  El  Paso's  blanket 
certificate  issued  in  Docket  No.  CP82- 
435-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

El  Paso  states  that  Transok  has  agreed 
to  modify  one  of  its  meter  nms  so  that 
El  Paso  can  deliver  gas  into  Transok  at 
its  Canute  Plant.  It  is  stated  that  the 
establishment  of  this  point  is  not 
prohibited  by  El  Paso's  tariff,  and  there 
would  be  no  detriments  to  El  Paso's 
other  customers. 

Any  person  or  the  Commission's  staff 
may.  vtrithin  45  dajrs  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natiu^l  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allov^  for  filing  a  protest  If  a 
protest  is  filed  and  not  %vithdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Casfaetl. 
Secretary. 
IFR  Doc.  94-17320  Filed  7-15-94;  8:45  am] 

BILUNG  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-5013-71 

Chesapeake  Bay  Program;  1987 
Chesapeake  Bay  Agreement; 
Proposals  for  Review 

The  following  draft  documents, 
prepared  pursuant  to  the  1987 
Chesapeake  Bay  Agreement  by  the 
Living  Resources  Subcommittee  of  the 
Chesapeake  Bay  Program,  are  now 
available  for  pubUc  review: 

•  Revised  Chesapeake  Bay  Oyster 
Management  Plan, 

•  Revised  Chesapeake  Bay  Blue  Crab 
Management  Plan. 

•  Aquatic  Reef  Habitat  Plan. 
Public  comments  will  be  accepted 

through  July  31,  1994.  Comments 
should  be  sent  to  Jennifer  Gavin. 
Chesapeake  Bay  Program  Office.  Suite 
410,  Annapolis,  Maryland  21403.  To 
obtain  copies  of  the  draft  plans,  call 
Jennifer  Gavin  at  (800)  968-7229. 
William  Matuszeski, 
Director,  Chesapeake  Bay  Program  Office. 
[PR  Doc.  94-17377  Filed  7-1S-94;  8:45  am] 

BILUNG  CODE  «eeO-«0-M 


[FRL-5014-4J 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Ip  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  17. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR  contact  Sandy  Farmer  at 
EPA.  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides.and 
Toxic  Substances 

TITLE:  FIFRA  Rer^straUon  Fees  (EPA 
ICR  No.:  1495.03;  OMB  #2070-0101). 
This  is  a  request  for  extension  of  the 
expiration  date  of  a  currently  approved 
collection  with  no  changes. 
ABSTRACT:  Under  the  1988  amendments 
to  the  Federal  Insecticide.  Fungicide,   • 
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and  Rodenticide  A^  (FIFRA),  pesticide 
registrants  must  pajr  a  one-time  fee  to 
cover  the  costs  of  reregistering  the  active 
ingredients  in  their  products.  To 
determine  the  amoi^t  of  this  fee,  EPA 
will  ask  registrants  to  indicate  the 
source  of  the  activej  ingredient  in  their 
products  and  the  quantity  marketed. 
The  Agency  uses  tyis  information  to 
apportion  fees  basei  1  on  market  share 
and,  in  some  cases,  to  decide  whether 
a  pesticide  produce  r  is  exempt  from  the 
fee  requirement.  Small  businesses  may 
apply  for  a  waiver  c  f  fees  by  completing 
a  certification  form. 
BURDEN  statement:  The  public 
reporting  burden  fo'  this  collection  of 
information  is  estin  ated  to  average  less 
than  4  hours  per  res  ponse  aimually. 
This  estimate  inclu(  ies  the  time  needed 
to  review  instructio  is,  gather  the  data 
needed,  and  review  the  collection  of 
information. 

Respondents:  Pes  icide  Producers. 

Estimated  No.  of  Respondents:  50. 

Estimated  No.  of  1  Responses  Per 
Respondent:  1. 

Estimated  Total  A  nnual  Biu-den  on 
Respondents:  185  hi  )urs. 

Frequency  of  Coll  action:  One  time. 

Send  comments  regarding  the  burden 
estimate,  or  any  oth^r  aspect  of  the 
information  collecti  jn,  including 
suggestions  for  redu  cing  the  burden  to: 


environmental 
,  Information  PoUcy 
401  M  Street,  SW, 


Sandy  Farmer,  U.S. 

Protection  Agenc] 

Branch  (PM  223Y 

Washington,  DC  dD460 
Matthew  Mitchell,  C  ffice  of 

Management  and  Judget,  Office  of 

Information  and  F  egulatory  Affairs, 

725  17th  Street,  N  W.  Washington,  DC 

20503. 

Dated:  July  8. 1994. 
Jane  Stewart, 
Acting  Director, 
(FRDcc.  94-17380  Fil 
BILLING  COOE  a660-80-M 


[FRL-5014-6] 

Agency  Information 
Activities  Under 


0MB 

AGENCY:  Environmeijtal  Protection 
Agency  (EPA). 
action:  Notice. 


lince 


lOl 


SUMMARY:  In  compl 
Paperwork  Reducti 
3501  et  seq),  this  notice 
the  Information  Coll  Jrti 
abstracted  below  has 
the  Office  of  Manage  tnent 
(OMB)  for  review  an  i 
ICR  describes  the  na  ure 
information  collectie  n 
cost  an  burden;  whe  e 


d  7-15-94:  8:45  ami 


Collection 
Review 


with  the 
Act  (44  use. 
annoimces  that 
on  Request  (ICR) 
been  forwarded  to 

and  Budget 
comment.  The 

of  the 
and  its  expected 
appropriate,  it 


includes  the  actual  data  collection 

instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  August  17,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information,  or  a  copy  of  this 

ICR,  contact  Sandy  Farmer  at  (202)  260- 

2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Air  and  Radiation 

Title:  Retrofit/Rebuild  Requirements 
for  1993  and  Earlier  Model  Year  Urban 
Buses  (EPA  ICR  #1702.01).  This  ICR 
requests  approval  of  a  new  collection. 

Abstract:  On  April  21, 1993,  (58  FR 
21359)  EPA  promulgated  regulations 
estabhshing  provisions  for  an  urban  bus 
rebuild/retrofit  program  but  did  not 
request  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA)  for  the 
information  requirements.  The  Agency 
is  now  seeking  PRA  clearance  for  these 
information  activities. 

The  program  affects  model  year  1993 
and  earlier  buses  rebuilt  or  replaced 
after  January  1,  1995  and  is  hmited  to 
urban  buses  operating  in  metropolitan 
areas  with  1980  populations  of  750,000 
or  more.  Urban  bus  operators  in  these 
areas  may  chose  between  two  options. 
Option  1  sets  particulate  matter  (PM) 
emissions  requirements  for  each  urban 
bus  in  an  operator's  fleet  whose  engine 
is  replaced  or  rebuilt.  Option  2  is  a  fleet 
averaging  program  that  requires  an 
operator  to  meet  a  specified  annual 
target  level  for  the  average  PM 
emissions  level  from  the  1993  and 
earlier  MY  urban  buses  in  the  operator's 
fleet.  The  target  levels  for  an  individual 
operator's  fleet  are  based  on  age  and 
engine  model  distribution  of  the  urban 
buses  in  the  operator's  fleet.  The 
rebuild/retrofit  program  is  intended  to 
reduce  the  ambient  levels  of  particulate 
matter  in  urban  areas. 

Retrofit  equipment  manufactiu^rs 
may  apply  to  the  EPA  to  have  their 
retrofit  equipment  certified.  The  request 
for  certification  includes  identifying  the 
engine  family(s)  for  which  the 
equipment  will  be  sold,  results  and 
documentation  of  tests  and  testing 
procedures,  a  copy  of  the  written 
instructions  for  proper  maintenance, 
and  a  copy  of  the  warranty  language  to 
be  provided  to  the  urban  bus  operator. 
EPA  will  use  this  certification 
information  to  assess  compliance  with 
option  1.  Retrofit  equipment 
manufactiu^rs  may  also  include 
information  in  their  application  for 
certification  on  the  maximum  price 
charged  to  an  urban  bus  operator  for 
equipment,  a  detailed  breakout  of  the 
time  required  to  install  the  equipment 
including  the  number  of  hours  that  are 


incremental  to  a  standard  rebuild,  the 
percent  change  in  fuel  economy  when 
using  the  retrofit  equipment,  the 
required  quantity  of  any  necessary  fuel 
additives  and  the  price  per  gallon,  and 
a  list  of  scheduled  maintenance 
including  the  cost  for  parts.  This 
additional  information  will  qualify  the 
rebuild  equipment  for  use  in  option  2. 
Retrofit  equipment  manufacturers  are 
also  required  to  maintain  records  for  5 
years  including  detailed  production 
drawings,  all  testing  data,  a  quality 
control  plan  and  all  in-service  data. 
Urban  bus  operators  are  required  to 
maintain  records  which  EPA  believes 
are  already  kept  as  part  of  their  normal 
course  of  business.  The  required  records 
include  rebuild/retrofit  equipment 
purchased,  engine  rebuilds  and 
replacements,  records  of  clean  diesel 
fuel  purchases,  and  evidence  that  the 
urban  buses  are  in  compliance  with 
either  the  first  or  second  option  of  the 
rebuild/retrofit  program.  Urban  bus 
operators  may  also  voluntarily  provide 
EPA  with  information  on  the 
composition  of  the  pre-1994  luban  bus 
fleet,  a  listing  of  buses  that  have  been 
rebuilt  or  retired,  and  for  operators 
using  option  2,  a  demonstration  that  the 
average  annual  fleet  target  level  for  PM 
has  been  met. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  a  minimum  of 
115  hours  per  certifier  for  option  1  and 
a  maximum  of  184  hoiu^  per  certifier  for 
option  2,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  the  data  needed,  and 
completing  the  collection  of 
information.  Public  reporting  burden  for 
urban  bus  operators  is  estimated  to 
average  24  hoiurs  per  response  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  the  data  needed  and 
completing  the  collection  of 
information.  Public  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  40  hours  per 
certifier. 

Respondents:  Rebuild  equipment 
manufacturers  and  urban  bus  operators. 

Estimated  Number  of  Respondents: 
160. 

Estimated  Total  Armual  Burden  on 
Respondents:  7,200  hoiu-s. 

Frequency  of  Collection:  one-time  and 
annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch (2136),  401  M  Street  SW., 

Washington.  DC  20460;  and 


Troy  Hiilier,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  A£Eairs,  725  17th  Street 
NW.,  Washington.  DC  20503. 

Dated:  July  8, 1994. 

lane  Stewart, 

Director.  (Acting)  Regulatory  Management 
Division. 

[FR  Doc.  94-17381  Filed  7-15-94;  8:45  amj 
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[FRL-60ta-e] 

Meeting  of  ttie  Local  Government 
Advisory  Committee 

On  August  &-10, 1994,  the  Local 
Government  Advisory  Committee  will 
conduct  its  second  meeting.  The 
purpose  of  the  meeting  is  to  provide 
members  writh  updated  information  on 
several  EPA  activities  since  the  last 
meeting,  share  information  on 
subcommittee  activities,  and  provide 
time  for  subcommittee  meetings. 

The  Committee  is  charged  with 
identifying  and  recommending  a  series 
of  activities  to  improve  the 
implementation  of  environmental 
programs  l>y  local  governments.  These 
activities  should  be  developed  to 
address  tinmet  local  government  needs 
caused  by  a  lack  of  coordination  and 
communication  among  various 
governmental  agencies  and  programs;  an 
inability  to  develop  priorities  as  to  the 
problems  to  be  addressed;  the  need  for 
data  and  information  on  the  costs  and 
benefits  of  regulation  and  on  technical, 
legal,  and  scientific  aspects  of 
regulation;  limited  financing;  and, 
inflexible  requirements  resulting  from 
the  nature  of  regulations. 

The  meeting  will  be  held  at  the 
Crystal  Gateway  Marriott  located  at 
1700  Jefferson  Davis  Highvray  in 
Arhngton,  VA.  The  meeting  will  begin 
at  1  p.m.  on  August  8th  and  conclude 
at  noon  on  August  10th. 

The  Designated  Federal  Officer  (DFO) 
for  this  CommittDe  is  Denise  Zabinski. 
She  is  the  point  of  contact  for 
information  concerning  any  Committee 
matters  and  can  be  reached  by  calling 
(202)  260-0419  or  by  writing  to  401  M 
Street.  SW.  (1502),  Washington.  DC 
20460. 

This  is  an  open  meeting  and  all 
interested  persons  are  in\ated  to  attend. 
Meeting  minutes  will  be  available 
within  thirty  days  after  the  meeting  and 
can  be  obtained  by  written  request  from 
the  DFO.  Members  of  the  public  are 
requested  to  call  the  DFO  at  the  above 
number  if  planning  to  attend  so  that 
arrangements  can  be  made  to 
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Troy  Hillier,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  ACEairs.  725  17th  Street 
N\V.,  Wadiington,  DC  20503. 

Dated.  July  8, 1994. 

lane  Stewart, 

Director.  (Ading)  Regulatory  Management 
Division. 

[FR  Doc.  94-17381  Filed  7-15-94;  8:45  am] 
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[FRL-SOia-O] 

Meeting  of  the  Local  Government . 
Advisory  Committee 

On  August  »-10, 1994.  the  Local 
Government  Advisory  Committee  will 
conduct  its  second  meeting.  The 
purpose  of  the  meeting  is  to  provide 
members  with  updated  information  on 
several  EPA  activities  since  the  last 
meeting,  share  infonnation  on 
subcommittee  activities,  and  provide 
time  for  subcommittee  meetings. 

The  Committee  is  charged  v«th 
identifying  and  recommending  a  series 
of  activities  to  improve  the 
implementation  of  environmental 
programs  t>y  local  governments.  These 
activities  should  be  developed  to 
address  tmmet  Itx^l  government  needs 
caused  by  a  lack  of  coordination  and 
communication  among  various 
governmental  agencies  and  programs;  an 
inability  to  develop  priorities  as  to  the 
proMems  to  be  addressed;  the  need  for 
data  and  infonnation  on  the  costs  and 
benefits  of  regulation  and  on  technical, 
legal,  and  scientific  aspects  of 
regulation;  limited  financing;  and. 
inflexible  requirements  resulting  fitnn 
the  nattue  of  regulations. 

The  meeting  will  be  held  at  the 
Crystal  Gateway  Marriott  located  at 
1 700  Jefferson  Davis  Highvsray  in 
ArUngton.  VA.  The  meeting  will  begin 
at  1  p.m.  on  August  8th  and  conclude 
at  noon  on  August  10th. 

The  Designated  Federal  Officer  (DFO) 
for  this  Committee  is  Denise  Zabinski. 
She  is  the  point  of  contact  for 
infonnation  concerning  any  Committee 
matters  and  can  be  reached  by  calling 
(202)  260-0419  or  by  writing  to  401  M 
Street,  SW.  (1502),  Washington,  DC 
20460. 

This  is  an  open  meeting  and  all 
interested  persons  are  inWted  to  attend. 
Meeting  minutes  will  be  available 
within  thirty  days  after  the  meeting  and 
can  be  obtained  by  written  request  from 
the  DFO.  Members  of  the  public  are 
requested  to  call  the  DFO  at  the  above 
number  if  planning  to  attend  so  that 
arrangements  can  be  made  to 


comfortably  accommodate  attendees  as 
much  as  possible. 
Shellej  H.  Metzentiaiim, 

Associate  Administrator.  Office  of  Regional 
Operations  and  State/Loca]  Relations. 
|FR  Doc.  94-17376  Filed  7-15-94;  8:45  am] 
BILUNG  CODE  666C  «C  l> 


[FRL-6013-4] 

National  Environmental  Justice 
Advisory  Council;  Notification  of 
Public  Advisory  Committee  Meeting(s); 
Open  Meeting(s) 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA),  Public  Law  92- 
463,  notice  is  hereby  given  that  the 
National  Environmental  Justice 
Advisory  Council  (NEJAC)  and  four 
subcommittees  will  meet  on  the  dates 
and  times  described  below.  All  times 
noted  are  Mountain  Standard  Time.  All 
meetings  are  open  to  the  public.  Due  to 
limited  space,  seating  at  meetings  will 
be  on  a  fijst-come  basis.  For  further 
information  concerning  specific 
meetings,  please  contact  the  individuals 
listed  below.  Documents  that  are  subject 
of  NEJAC  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  &x>m  the  NEJAC 

The  full  NEJAC  will  meet  to  discuss 
the  role  of  the  FACA.  Environmental 
Impacts,  EPA's  Environmental  Justice 
Draft  Strategic  Action  Document,  and 
the  NEJAC  Bylaws  fi'om  Wednesday  to 
Friday.  August  3-5, 1994  from  8  a.m.  to 
9  p.m.  Mountain  Standard  Time  at  the 
Albuquerque  Hyatt  Regency  Hotel,  330 
Tijeras  N.W..  Albuquerque,  New  Mexico 
87102,  (505)  842-1234. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  the 
meeting(s)  should  contact  Linda  K. 
Smith  no  later  than  July  27. 1994  in 
order  to  have  time  reserved  on  the 
agenda.  In  general,  each  individual  or 
group  making  an  oral  presentation  will 
be  limited  to  a  total  time  of  five 
minutes.  Written  comments  received  by 
July  25.  1994  may  be  mailed  to  the 
NEJAC  prior  to  the  meeting;  comments 
received  after  that  date  will  be  provided 
to  the  Council  as  logistics  allow.  Written 
comments  of  any  length  (at  least  35 
copies)  should  be  provided  to  the 
Committee  no  later  than  July  27, 1994. 
They  should  be  sent  to  Office  of 
Enxironmental  Justice  (3103),  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Wadiington.  DC  20460. 
Telephone  number  is  (202)  260-6357  or 
1-800-962-6215  or  FAX  (202)  260- 
0852. 


1.  Waste  and  Facility  Siting 
Subcommittee  Meeting — August  4-5, 
1994 

The  Waste  and  Facility  Siting 
Subcommittee  (WFSS)  of  the  National 
Enviroiunental  Justice  Advisory  Coimcil 
(NEJAC)  will  hold  its  first  meeting  on 
Thursday  and  Friday,  August  4-5, 1994, 
from  8  a.m.  to  5:30  p.m.  on  Thursday, 
and  from  8  a.m.  to  Noon  on  Friday. 
Location  of  this  meeting  will  be  the 
Albuquerque  Hyatt  Regency,  330  Tijeras 
N.W.,  Albuquerque.  New  Mexico  87102, 
(505)  842-1234.  In  this  meeting,  the 
WFSS  intends  to  initiate  discussion  and 
solicit  input  on  environmental  justice 
definitions  and  guidelines,  the  Office  of 
SoUd  Waste  and  Emergency  Response 
(OSWER)  Enviroiunental  Justice  Task 
Force  recommendations,  options 
developed  by  OSWERs  siting 
workgroup.  OSWER's  proposed  rule  on 
public  participation  and  future  field 
hearings  on  specific  topics.  The  meeting 
is  open  to  the  pubUc  and  seating  will  be 
available  on  a  first-come  basis. 

Any  member  of  the  public  wishing 
further  information,  such  as  proposed 
agenda  on  the  meeting,  should  contact 
Ms.  Jan  Young.  Designated  Federal 
Official.  OSWER,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460.  by  telephone  at 
(202) 260-1691,  Fax  at  (202) 260-6606. 

2.  Enforcement  Subcommittee  (ES) 
Meeting— August  4-5, 1994 

The  Enforcement  Subcommittee  (ES) 
of  the  National  Environmental  Justice 
Advisory  Council  (NEJAC)  will  conduct 
a  meeting  on  Thursday  and  Friday, 
August  4-5,  from  8  ajn.  to  5:30  p.m.  on 
Thursday  and  from  8  a.m.  to  Noon  on 
Friday  at  the  Albuquerque  Hyatt 
Regency  Hotel,  330  Tijeras  N.W.. 
Albuquerque,  New  Mexico  87102,  (505) 
842-1234.  In  this  meeting,  the  ES 
intends  to  develop  a  mission  statement 
for  the  Subcommittee  and  review  the 
Office  of  Enforcement  and  Compliance 
AssiuBnce's  draft  strategy  on 
Envirorunental  Justice  and  recommend 
actions  for  EPA  to  address.  At  this 
meeting,  the  ES  will  discuss  future 
issues  and  a  mechanism  to  review 
enforcement  activities.  The  meeting  is 
open  to  the  public  and  seating  will  be 
available  on  a  first -come  basis. 

Any  member  of  the  public  wishing 
further  information,  such  as  proposed 
agenda  on  the  meeting,  should  contact 
Ms.  Sherry  Milan,  Designated  Federal 
Official,  Office  of  Enforcement  and 
Compliance  Assurance,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460 
by  telephone  at  (202)  260-9807,  FAX  at 
(202)  260-9437. 
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3.  Health  and  Research  Subconunittee 
Meeting — August  4-5. 1994 

The  Health  and  Kesearch 
Subcommittee  (HRS)  of  the  National 
Environmental  Jusi  ice  Advisory  Council 
(NEJAC)  will  condi  ict  a  meeting  on 
Thursday  and  Frid  ly,  August  4-5  1994, 
from  8  a.m.  to  5:30  p.m.  on  Thursday 
and  from  8  a.m.  to  Noon  on  Friday  at 
the  Albuquerque  H  yatt  Regency  Hotel, 
330  Tijeras  N.W.,  /  Ibuquerque,  New 
Mexico  87102,  (50!  )  842-1234.  In  this 
meeting,  the  HRS  ii  jtends  to  review  the 
Office  of  Research  i  ind  Development's 
(ORD)  draft  proces!  description  for 


development  of  the 


Environmental  Just  ice  research  strategy 
HRS  will  also  evali  ate  and  recommend 


options  on  the  U.S 
Protection  Agency 


Environmental 
i  overall  research 


priorities  and  scien  ce  policy  setting  as 
it  relates  to  environ  mental  justice.  The 
subcommittee  will  review  ORD's 
research  strategy  ar  d  definitions.  The 


meetmg  is  open  to 
seating  will  be  avai 
basis. 


'  he  public  and 
able  on  a  first-come 


lie 


Any  member  of 
further  information 
agenda  on  the  meet  ng 
Mr.  Lawrence  Martin 
Federal  Official 
Development,  U.S. 
Protection  Agency, 
Washington,  DC  20460 
(202)  260-0673,  Fa: 


Of  ice 


Albuquerque  Hyatt 


PPAS  will  evaluate 


strategy  to  use  the  G  sographic 


Information  System 


Agency's 


public  wishing 
such  as  proposed 
should  contact 
Designated 
of  Research  and 
Environmental 
101  M  Street,  SW.. 
,  by  telephone 
at (202)  260-0507. 


4.  Public  Parlicipat  on  and 
Accountability  Sub  :ommittee 
Meeting — August  4- 5. 1994 

The  Public  Partic  pation  and 
Accountabihty  Sub  :ommittee  (PPAS)  of 
the  National  Enviro  unental  Justice 
Advisory  Council  (1  lEJAC)  will  hold  its 
first  meeting  on  Th\  irsday  and  Friday, 
August  4-5,  1994,  fiom  8  a.m.  to  5:30 
p.m.  on  Thursday  a  id  from  Thursday 
and  from  8  am.  to  N  Don  on  Friday  at  the 


Regency  Hotel,  330 


Tijeras  N.W.,  Albuq  ierque.  New  Mexico 
87102,  (505)  842-i:  34.  In  this  meeting, 
the  PPAS  intends  tc  find  ways  to 
improve  communic  itions.  develop  trust 
and  involve  affectec  communities.  To 
this  end,  the  Subcoiimittee  will  explore 
the  creation  of  busii  ess  and  industry, 
stakeholder  and  oth  jr  types  of  public/ 
private  partnerships  to  address 
environmental  justi( «  concerns.  Finally, 


he  Agency's 


(GIS)  program  to 


identify  potential  gebgraphic  areas  of 
environmental  jiisti(«  concern,  i.e., 
define  potential  pati  ems  of  inequity  and 
insure  environment!  J  justice 
accountability.  The  neeting  is  open  to 


the  public  and  seating  will  be  available 
on  a  first-come  basis. 

Any  member  of  the  pubUc  wishing 
further  information,  such  as  proposed 
agenda  on  the  meeting,  should  contact 
Mr.  Bob  Knox,  Designated  Federal 
Official,  Office  of  Environmental  Justice, 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington,  DC 
20460,  by  telephone  at  (202)  260-6357 
or  1-800-962-6215  or  by  Fax  at  (202) 
260-0852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  NEJAC  Charter  are 
available  upon  request.  Please  contact 
the  Office  of  Environmental  Justice 
(3103),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460,  1-800-962-6215.  For  hearing 
impaired  individuals  or  non-English 
speaking  attendees  wishing  to  make 
arrangements  for  a  sign  language  or 
foreign  language  interpreter,  please  call 
or  fax  Kathy  Ackley  at  (703)  934-3293 
or  (703)  934-9740  (fax). 

Dated:  July  13,  1994. 
Clarice  E.  Gaylord. 
Designated  Federal  Official,  National 
Environmental  Justice  Advisory  Council. 
IFR  Doc  94-17382  Filed  7-15-94:  8:45  am) 
BILUNG  CODE  a6«>-6&-M 


[FRL-5014-7] 

Approval  of  Maryland's  Submission  o1 
a  Substantial  Program  Revision  to  Its 
Authorized  National  Pollutant 
Discharge  Elimination  System 
(NPDES)  Program 

AGENCY:  Envirotunental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Approval  of 
Maryland's  revisions  to  its  NPDES 
program;  pubhcation  of  EPA 's  response 
to  public  comments  on  Maryland's 
regulation  revisions. 

SUMMARY:  The  State  of  Maryland 
submitted  amendments  to  its  Code  of 
Maryland  Regulations  (COMAR) 
(adopted  by  the  Secretar>'  of  the 
Environment  on  May  6, 1993)  to  EPA  for 
review  as  a  revision  to  the  State's 
authorized  NPDES  program.  The 
submitted  revisions  to  Maryland's 
regulations  are  considered  to  be 
substantial  revisions  to  Mar\land's 
NPDES  program  and  can  be  found  at 
COMAR  26.08.03.07  and  COMAR 
26.08.04.02-1.  EPA  requested  comments 
from  the  public  on  the  regulation 
revisions  in  Federal  Register  notices 
dated  November  10,  1993  and  January  3, 
1994  at  58  FR  59724  and  59  FR  87, 
respectively.  EPA  considered  all  public 
comments  in  review  of  Maryland's 
regulation  revisions.  A  summary  of  the 


comments  and  EPA's  response  can  be 
found  below. 

After  careful  consideration  of  the 
regulation  jevisions  and  all  public 
comments..  EPA  has  determined  that  the 
revisions  satisfy  the  Clean  Water  Act 
(CWA)  and  minimum  federal 
requirements.  Therefore,  EPA  has 
approved  the  revisions  found  at 
COMAR  26.08.03.07  and  COMAR 
26.08.04.02-1.  These  permit  regulation 
revisions  may  now  be  considered 
effective  and  may  be  implemented. 
DATES:  Maryland's  regulation  revisions, 
COMAR  26.08.03.07  and  COMAR 
26.08.04.02-1.  were  approved  by  EPA 
on  May  6.  1994.  The  regulation 
revisions  are  effective  on  May  6,  199'4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helene  Drago.  (215)  597-8242,  U.S. 
EPA.  Region  III.  3WM55.  841  Chestnut 
Building.  Philadelphia,  PA  19107 
SUPPLEMENTARY  INFORMATION:  On  May  6. 
1993,  the  State  of  Maryland,  adopted 
changes  to  its  NPDES  permit  program 
regulations  found  at  COMAR 
26.08.03.07  and  COMAR  26.08.04.02-1. 
Pursuant  to  40  CFR  123.62  and  CWA 
304  and  402,  EPA  reviewed  the  NPDES 
permit  program  regulation  for 
compliance  with  federal  regulation.  The 
revisions  to  Maryland's  regulations  were 
described  in  Federal  Register  notices 
dated  November  10,  1993  and  January  3, 
1994  at  58  FR  59724  and  59  FR  87, 
respectively.  A  public  notice  of  the 
regulation  revisions  was  also  published 
in  the  Baltimore  Sim  on  November  12, 
1993.  Copies  of  Maryland's  regulation 
revisions  were  available  for  review  at 
the  EPA  Region  111  office  in 
Philadelphia.  PA.  Copies  were  also 
available  for  purchase.  As  part  of  the 
public  comment  p)eriod,  EPA  provided 
the  opportunity  for  a  public  hearing. 
However,  there  were  no  requests  for  a 
public  hearing.  All  comments  or 
objections  received  by  EPA  Region  III 
were  considered  by  EPA  in  its  review  of 
the  NPDES  regulation  revisions.  A  list  of 
persons  who  provided  comment  are 
provided  below.  A  summary  of  the 
comments  and  EPA's  response  can  be. 
found  below. 

After  careful  consideration  of  the 
regulation  revisions,  all  public 
comment,  and  supplemental 
information  submitted  by  Maryland 
Department  of  the  Environment  (MDE) 
in  letters  dated  June  1. 1993,  February 
15,  1994  and  March  23,  1994,  EPA  has 
determined  that  the  substantial 
revisions  to  the  Maryland's  NPDES 
regulations  found  at  COMAR 
26.08.03.07  and  COMAR  26.08.04.02-1 
meet  the  requirements  of  the  CWA  and 
federal  regulations.  Therefore,  EPA  has 
approved  the  regulation  revisions  on 
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May  6. 1994.  EPA's  approval  letter, 
dated  May  6. 1994.  to  David  A.  C. 
Carroll.  Secretary  of  MDE.  provides  a 
full  explanation  of  EPA's  grounds  for 
approval;  These  permit  regulation 
revisions  may  now  be  considered 
effective  and  may  be  implemented. 

Response  Summary  to  Public 
Conunents 

Comment:  EPA  should  not  disapprove 
any  part  of  the  NPDES  regulations  since 
disapproval  will  jeopardize  the 
agreement  reached  by  a  group  of 
plaintiffs.  MDE  and  the  Chesapeake  Bay 
Foundation. 

EPA'sf  response:  EPA  understands  that 
MDE.  the  Chesapeake  Bay  Foundation 
and  a  large  group  of  litigants  underwent 
a  lengthy  and  complex  negotiation  to 
reach  the  agreement  that  is  reflected  in 
the  revisions  to  Maryland's  NPDES 
program. 

However.  EPA  is  obligated  under  the 
CWA  and  federal  regulations  to  .review 
any  substantial  revisions  to  a  State's 
NPDES  regulations  to  ensure  that  the 
revisions  meet  minimum  federal    - 
requirements.  It  is  not  reasonable  for 
any  party  to  request  that  EPA  forgo  its 
legal  duty  to  carefully  review  the 
regulation  revisions.  EPA  must  have  the 
freedom  to  review,  and  if  necessary 
disapprove,  any  part  of  the  regulations 
regardless  of  whether  that  disapproval 
will  impact  a  lawsuit  settlement. 

Comment:  Maryland's  intake  credit 
regulation  is  similar  if  not  more 
restrictive  than  that  proposed  in  the 
Great  Lakes  Water  Quality  Initiative 
(GLWQI)  and  therefore  should  be 
approved. 

EPA's  response:  EPA  agrees  with  the 
commentor  that  Maryland's  intake 
credit  regulation  appears  to  be  similar  to 
EPA's  preferred  option  found  in  the 
proposed  GLWQI.  The  implementation 
of  the  intake  credit  regulation  should 
assure  that  any  discharger  that  meets  the 
requirements  of  the  regulation  has  no 
reasonable  potential  to  cause  or 
contribute  to  an  exceedance  of  an 
applicable  numeric  or  narrative  water 
quality  standard.  EPA  finds  the  intake 
credit  provisions  in  Maryland's 
regulations  acceptable  at  this  time  wnth 
the  understanding  that  changes  may  be 
appropriate  once  the  GLWQI  is 
finalized. 

Comment:  Maryland's  regulations 
provide  adequate  provisions  for  whole 
effluent  toxicity  (WET)  and  are 
consistent  with  federal  law  and 
regulations. 

EPA's  response:  Under  40  CFR 
122.44(d)(1).  permitting  authorities 
must  establish  whole  effluent  tojdcity  or 
chemical-specific  effluent  limitations  in 
NPDES  permits  where  a  discharge 
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May  6, 1994.  EPA's  approval  letter, 
dated  May  6. 1994,  to  David  A.  C. 
Carroll,  Secretary  of  MDE,  provides  a 
full  explanation  of  EPA's  grounds  for 
approval;  These  permit  regulation 
revisions  may  now  be  considered 
effective  and  may  be  implemented. 

Response  Summary  to  Public 
Conunents 

Comment:  EPA  should  not  disapprove 
any  part  of  the  NPDES  regulations  since 
disapproval  will  jeopardize  the 
agreement  reached  by  a  group  of 
plaintiffs,  MDE  and  the  Chesapeake  Bay 
Foundation. 

EPA'sf  response:  EPA  understands  that 
MDE,  the  Chesapeake  Bay  Foundation 
and  a  large  group  of  litigants  underwent 
a  lengthy  and  complex  negotiation  to 
reach  the  agreement  that  is  reflected  in 
the  revisions  to  Maryland's  NPDES 
program. 

However,  EPA  is  obligated  under  the 
CWA  and  federal  regulations  to  review 
any  substantial  revisions  to  a  State's 
NPDES  regulations  to  ensure  that  the 
revisions  meet  minimum  federal    - 
requirements.  It  is  not  reasonable  for 
any  party  to  request  that  EPA  forgo  its 
legal  duty  to  carefully  review  the 
regulation  revisions.  EPA  must  have  the 
freedom  to  review,  and  if  necessary 
disapprove,  any  part  of  the  regulations 
regardless  of  whether  that  disapproval 
will  impact  a  lawsuit  settlement. 

Comment:  Maryland's  intake  credit 
regulation  is  similar  if  not  more 
restrictive  than  that  proposed  in  the 
Great  Lakes  Water  Quality  Initiative 
(GLWQI)  and  therefore  should  be 
approved. 

EPA's  response:  EPA  agrees  with  the 
commentor  that  Maryland's  intake 
credit  regulation  appears  to  be  similar  to 
EPA's  preferred  option  found  in  the 
proposed  GLWQI.  The  implementation 
of  the  intake  credit  regulation  should 
assure  that  any  discharger  that  meets  the 
requirements  of  the  regulation  has  no 
reasonable  potential  to  cause  or 
contribute  to  an  exceedance  of  an 
applicable  numeric  or  narrative  water 
quality  standard.  EPA  finds  the  intake 
credit  provisions  in  Maryland's 
regulations  acceptable  at  this  time  with 
the  understanding  that  changes  may  be 
appropriate  once  the  GLWQI  is 
Bnalized. 

Comment:  Maryland's  regulations 
provide  adequate  provisions  for  whole 
effluent  toxicity  (WET)  and  are 
consistent  with  federal  law  and 
regulations. 

EPA's  response:  Under  40  CFR 
122.44(d)(1),  permitting  authorities 
must  establish  whole  effluent  tojdcity  or 
chemical-specific  effluent  limitations  in 
NPDES  permits  where  a  discharge 


causes,  has  the  reasonable  potential  to 
cause,  or  contributes  to  an  exceedance 
of  a  numeric  or  narrative  water  quality 
standard.  Because  Maryland's  regulation 
-  does  not  require  WET  Hmits  where 
standards  violations  are  possible, 
Maryland's  regulation  is  not  consistent 
with  federal  regulations.  However,  EPA 
understands  that  Maryland  is 
committed  to  working  toward  providing 
WET  regulatory  provisions  that 
adequately  address  federal  regulations. 
EPA  has  agreed  to  approve  the 
regulation  revisions  under  the  following 
conditions: 

(1)  MDE  has  provided  an  Attorney 
General's  Certification,  dated  May  10, 
1993,  that  defines  MDE's  legal  authority 
to  impose  WET  limits. 

(2)  MDE  has  agreed  to  continue  to 
discuss  its  WET  program  and  the  issue 
of  WET  hmits  outside  the  context  of  the 
this  regulation  revision.  MDE  will  work 
with  EPA  to  finalize,  within  three 
months  of  this  approval,  mutually 
acceptable  permitting  procedures  that 
will  be  used  to  place  WET  limits  in 
permits  where  appropriate. 

(3)  MDE  has  agreea  to  revise  the 
regulations  to  embody  the  concepts  of 
40  CFR  122.44(d)(1)  within  two  years  of 
March  23, 1994. 

Comment:  40  CFR  122.44(d)(1)  allows 
an  NPDES  authorized  State  to  exercise 
discretion  in  estabUshing  whether 
pollutants  are  discharged  at  a  level 
which  will  cause,  have  the  reasonable 
potential  to  cause,  or  contribute  to  an 
excursion  above  any  State  water  quality 
standard.  Maryland's  regulation 
26.08.04.02-lC  implements  this 
discretion  by  allowing  the  State  to 
determine  that  no  "reasonable 
potential"  exists  if  a  facility  meets 
certain  specific  criteria. 

EPA's  response:  EPA  agrees  that  the 
State  determines  whether  a  discharge 
will  cause,  contribute  or  have  the 
reasonable  potential  to  cause  or 
contribute  to  an  excursion  of  a  water 
quality  standard.  However,  in  making 
this  determination  a  State  must 
consider,  at  a  minimum,  the  criteria 
found  at  40  CFR  122.44(d)(l)(ii).  "When 
determining  whether  a  discharge  causes, 
has  the  reasonable  potential  to  cause,  or 
contributes  to  an  in-stream  excursion 
above  a  narrative  or  numeric  criteria 
within  a  State  water  quality  standard, 
the  permitting  authority  shall  use 
procedures  which  account  for  existing 
controls  on  point  and  nonpoint  sources 
of  pollution,  the  variability  of  the 
pollutant  or  pollutant  parameter  in  the 
effluent,  the  sensitivity  of  the  species  to 
toxicity  testing  (when  evaluating  whole 
effluent  toxicity),  and  where 
appropriate,  the  dilution  of  the  effluent 
in  the  receiving  water".  Maryland  must 


consider  these  minimum  criteria  in 
determining  "reasonable  potential". 
Comment:  There  is  no  provision  in 
EPA's  regulations  stating  that  a  State 
cannot  exercise  its  discretion  in  NPDES 
permitting  on  the  basis  of  generally 
applicable  criteria.  If  EPA's  position  is 
that  any  decision  under  40  CFR 
122.44(d)(l)(i)  must  be  made  in  the 
context  of  an  individual  permit,  EPA's 
position  is  legally  incorrect.  Maryland's 
regulation  at  26.68.04.02-lC  is  a  vaUd 
determination  that  any  discharges 
meeting  the  fisted  criteria  will  not 
cause,  have  the  reasonable  potential  to 
cause,  or  contribute  to  an  excursion  of 
water  quality  standard. 

EPA's  response:  EPA  agrees  that 
reasonable  potential  determinations 
need  not  be  made  only  in  the  context  of 
individual  permits.  EPA  does  not  have 
an  objection  to  the  concept  of  using  a 
categorical  provision,  as  opposed  to  a 
permit-by-permit  decision,  to  determine 
reasonable  potential.  However,  when 
EPA  approves  the  use  of  any  general 
criteria,  it  is  important  that  that  general 
criteria  is  rigorously  examined  to  ensure 
that  its  use  will  adequately  satisfy  all 
federal  requirements. 

As  it  is  written,  it  is  difficult  to 
determine  whether  Maryland's 
regulation  at  26.08.04.02-lC  would 
prevent  a  discharge  from  causing, 
contributing  or  having  the  reasonable 
potential  to  cause  or  contribute  to  an 
excursion  of  a  water  quality  standard. 
However,  the  State  of  Maryland  has 
determined  that  the  criteria  fisted  in  the 
regulation  is  so  narrowly  defined  that 
the  regulation  applies  only  to  dry 
weather  copper  discharges  to  Colgate 
Creek  from  the  General  Motors  facility, 
outfalls  001-003  and  010.  located  in 
Bahimore,  MD.  EPA  and  Maryland  have 
examined  the  discharge  in  question  and 
have  determined  that  it  does  not  cause, 
contribute  or  have  the  reasonable 
potential  to  cause  or  contribute  to  a 
water  quality  standard  violation.  All  the 
criteria  listed  in  26.08.04.02-lC  ensure 
no  other  facility  or  discharger  can  use 
the  regulation  in  the  State  of  Mar}  land 
and  it  is  uniquely  applicable  to  only  the 
General  Motors  facility.  Due  to  dilution 
and  tidal  flow  foimd  at  Colgate  Creek, 
the  specific  outfalls  in  question  do  not 
discharge  concentrations  that  cause, 
contribute  or  have  the  reasonable 
potential  to  cause  or  contribute  to  an 
excursion  of  a  water  quality  standard. 

Should  another  discharger  attempt  to 
use  this  regulation,  or  another  State 
wish  to  adopt  similar  provisions  in  their 
NPDES  permit  regulations,  EPA  would 
require  specific  site  information,  the 
State's  exact  rationale  for  a  finding  of 
"no  reasonable  potential"  and  definitive 
language  which  would  limit  use  of  such 
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an  exemption  to  an  appropriate 
discharge.  EPA  las  worked  closely  with 
Maryland  regarqing  this  regulation  and 
we  have  determined  that  this  regulation 
is  acceptable  ba^  on  the  speciflc  data 
obtained  from  M  DE  in  letters  dated  June 
1, 1993;  February  15, 1994;  and  March 
23, 1994. 

Written  Comments  Received 


B<y 

CI  sve 


1.  Frances  Dubrdwski 
Chesapeake 

2.  George  Van 
Motors  Corpo 

3.  Alan  Bahl.  En  r 
Red  Star  Yeast 
MD 

4.  Deborah 
Power  Compaj  ly 

5.  Colleen  Lamopt 
Electric.  Balti 

6.  The  Plaintiffs 
Gas  and  Electr 
Power  &  Light 
Motors  Corporation 
Corporation, 
Company,  Mainland 


i.  Attorney, 
Foundation 
.  Attorney,  G«nera) 
itition 
ironmental  Engineer, 
&  Products.  Baltimore, 

ennipgs,  Potomac  Electric 

Baltimore  Gas  and 
rtore.  MD 
ncluding:  Baltimore 

Company.  Deimarva 
Company.  General 

Bethlehem  Steel 
Pt>tomac  Electric  Power 
Chamber  of 


Commerce 

7.  WiUiam  Riley. 
Corporation, 

8.  David  Carroll, 
Department  of 

Dated:  |une  27,  lb94 
Peter  H.  Kostmayei 
Regional  AdminLsti  ator, 
Protection  Agency, 
[FR  Doc  94-17379^i!ed 
BIUM6CO0E  (SflO-eOP 


Bethlehem  Steel 
Bkhlehem,  PA 
Secretary,  Mar\'land 
iie  Environinenl 


■.Environmental 
legion  m. 

7-15-94;  8:45  ami 


FEDERAL  COMMUNICATIONS 
COMMISSION 

1995  World  Radlbcommunication 
Conference  Indu  stry  Committee 

AGENCY:  Federal  communications 

Commission. 

ACTION:  FCC  annduncement 

WRC-95  Advisor  / 


of  second 
Committee  Meeting. 


SUMMARY:  In  acco  rdance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-^63,  as  ai  nended,  this  notice 
also  advises  inter  !Sted  persons  of  the 
second  meeting  o  '  the  WRC-95 
Advisory  Commit  lee. 
DATES:  July  20, 1<  94;  900-11.30  a.m 
ADDRESSES:  Fedei  al  Commtmications 
Commission,  191  >  M  Street,  NW.,  Room 
856,  Washington,  D.C.  20554 
StJPPLEMENTARY  lfiF0RMATM>4:  The  WRC- 
95  Advisory  Committee  was  established 
by  the  Federal  Cotmnunications 
Commission  to  provide  to  the  agency 
advice,  technical  Support  and 
recommendations  relating  to 
preparation  of  U.^  i.  prop<»als  and 


positions  for  the  1995  World 
Radiocommunication  Conference. 

The  proposed  agenda  for  the  second 
meeting  is  as  follows: 

Agenda 

Second  meeting  of  the  WRC-95  Industry 
Advisory  Committee,  FCC,  1919  M 
Street,  NW.,  Room  856,  Washington, 
DC,  July  20, 1994, 9:00-11:30  a.m. 

1.  Introduction  of  Attendees 

2.  Approval  of  Agenda 

3.  Introductory  Remarks  by  Chairman 

4.  Formation  of  Interim  Working  Group 

on  Future  WRC  Agendas  (IWG-6) 

5.  Reports  and  Discussion  of  Informal 

Working  Group  Activities: 

•  IWG-1:  Regulatory  Coordination 
Group 

•  IWG-2:  Mobile-Satellite  Service 
Below  1  GHz 

•  IWG-3:  Mobile-Satellite  Service 
Above  1  GHz 

•  IWG-4:  Mobile-Satellite  Service 
Feeder  Links 

•  rWG-5:  Space  Services 

6.  Brief  by  NTIA  Representative  on 

Government-sector  Preparatory 
Activities 

7.  Discussion  of  Model  Under 

Development  for  MSS  Spectruim 
Requirements 

8.  Future  Meeting  Schedule 

9.  Other  Business. 

Federal  Communications  Conunissioli. 

Winiam  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  94-17385  Filed  7-15-94;  8:45  am) 

BILUNG  CODE  6712-91-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1031-DR] 

Soutt)  Dakota;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  fFEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  South  Dakota 
(FEMA-1301-DR),  dated  June  21, 1994, 
and  related  determinations. 
EFFECTIVE  DATE:  June  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  64§-3606. 
SUPPLEMENTARY  INFORMATION:  NoUce  is 
hereby  given  that,  in  a  letter  dated  June 
21, 1994,  the  President  declared  a  major 
disaster  under  the  authority  of  the 


Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Dakota, 
resulting  from  severe  storms  and  flooding 
beginning  on  March  1, 1994,  and  continuing 
is  of  sufTicient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  1,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  South  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  a* 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requiremenl  that  Federal 
assistance  be  supplementaL  any  Federal 
funds  provided  under  the  StaSord  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facihty  and  PubHc  Housing 
Assistance.  42  U.S.C  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  managetnent 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  David  P.  Crier  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Of6cer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  South  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster 

Brookings,  Brown.  Qark,  Codington,  Day, 
Edmunds,  Grant,  Hand,  Hanson, 
Kingsbury.  McPherson,  Marshall, 
Roberts,  Sanbom,  and  Spink  for  Public  . 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

lames  L.  Wilt, 

Director. 

(FR  Doc.  94-17340  Filed  7-15-94;  8:45  ami 

BILUNG  CODE  S7t8-02-M 


FEDERAL  RESERVE  SYSTEM 

(Docket  No.  R-0842] 

Proposed  Policy  Statement  an 
Privately  Operated  Large-Dollar 
Multilateral  Netting  Systems 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  comment. 

SUMMARY:  The  Board  of  Governors  is 
requesting  comment  on  a  proposal  to 


update  its  policies  on  "Privately 
Operated  Large-Dollar  Funds  Transfer 
Networks"  and  "Offshore  Dollar- 
Clearing  and  Netting  Systems"  and 
integrate  those  policies  into  a  single 
policy  statement  on  "Privately  Operated 
.  Large-Dollar  Multilateral  Netting 
Systems."  In  general,  the  policy 
statement  would  apply  to  such 
arrangements  as  domestic,  privately 
operated,  large-dollar  multilateral 
payment  netting  systems;  offshore  large- 
dollar  multilateral  payment  netting 
systems;  multilateral  foreign  exchange 
clearinghouses  involving  settlements  in 
U.S.  dollars;  and  multicurrency 
pa3anent  netting  systems  involving 
settlements  in  U.S.  dollars.  The  Board  is 
proposing  to  incorporate  into  the  new 
policy  statement  minimum  standards 
for  the  design  and  operation  of  privately 
operated  large-dollar  multilateral 
netting  systems.  These  minimum 
standards  are  based  on  those  set  out  in 
the  Report  of  the  Committee  on 
Interbank  Netting  Schemes  of  the 
Central  Banks  of  the  Group  of  Ten 
Countries  ("Lamfalussy  Report"),  which 
was  published  in  November  1990  by  the 
Bank  for  International  Settlements.  The 
Board  is  also  requesting  comment  on  the 
need  for,  and  possible  specifications  of, 
a  higher  standard  with  respect  to 
assuring  settlement  that  might  be 
applied  to  large-dollar  multilateral 
netting  systems  that  present  a  high  . 
degree  of  systemic  risk. 
DATES:  Comments  must  be  received  on 
or  before  October  17, 1994. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0842,  and  may  be  mailed 
to  Mr.  William  W.  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551.  Comments  may  be  dehvered 
to  Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays  or  to  the  security  control 
room  anytime.  Both  Room  B-2222  and 
the  security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.8  of  the  Board's  rules 
regarding  availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  C.  Marquardt,  Assistant  Director 
(202/452-2360),  Paul  Bettge,  Manager 
(202/452-3174),  Kelly  Shaw,  Project 
Leader  (202/452-3054),  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems;  or  Oliver  Ireland,  Associate 
General  Coimsel  (202/452-3625), 
Stephanie  Martin,  Senior  Attorney  (202/ 
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update  its  policies  on  "Privately 
Operated  Large-Dollar  Funds  Transfer 
Networks"  and  "Offshore  Dollar- 
Clearing  and  Netting  Systems"  and 
integrate  those  policies  into  a  single 
policy  statement  on  "Privately  Operated 
Large-Dollar  Multilateral  Netting 
Systems."  In  general,  the  policy 
statement  would  apply  to  such 
arrangements  as  domestic,  privately 
operated,  large-dollar  multilateral 
payment  netting  systems;  offshore  large- 
dollar  multilateral  payment  netting 
systems;  multilateral  foreign  exchange 
clearinghouses  involving  settlements  in 
U.S.  dollars;  and  multicurrency 
payment  netting  systems  involving 
settlements  in  U.S.  dollars.  The  Board  is 
proposing  to  incorporate  into  the  new 
policy  statement  minimum  standards 
for  the  design  and  operation  of  privately 
operated  large-dollar  multilateral 
netting  systems.  These  minimum 
standeirds  aie  based  on  those  set  out  in 
the  Report  of  the  Committee  on 
Interbank  Netting  Schemes  of  the 
Central  Banks  of  the  Group  of  Ten 
Countries  ("Lamfalussy  Report"),  which 
was  published  in  November  1990  by  the 
Bank  for  International  Settlements.  The 
Board  is  also  requesting  comment  on  the 
need  for,  and  possible  specifications  of, 
a  higher  standard  with  respect  to 
assuring  settlement  that  might  be 
apphed  to  large-dollar  multilateral 
netting  systems  that  present  a  high  , 
degree  of  systemic  risk. 
DATES:  Comments  must  be  received  on 
or  before  October  17, 1994. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0842,  and  may  be  mailed 
to  Mr.  William  W.  Wiles,  Secretary. 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551.  Comments  may  be  delivered 
to  Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays  or  to  the  security  control 
room  anytime.  Both  Room  B-2222  and 
the  security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.8  of  the  Board's  rules 
regarding  availabiUty  of  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  C.  Marquardt,  Assistant  Director 
(202/452-2360),  Paul  Bettge,  Manager 
(202/452-3174),  Kelly  Shaw,  Project 
Leader  (202/452-3054),  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems;  or  Oliver  Ireland,  Associate 
General  Coimsel  (202/452-3625), 
Stephanie  Martin,  Senior  Attorney  (202^ 


452-3198),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System;  for  the  hearing  impaired  only, 
Telecommunications  Device  for  the 
Deaf,  Dorothea  Thompson  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION:  The 
Board's  current  Policy  Statement  on 
Payments  System  Risk  incorporates  two 
poUcies  directed  specifically  at  large- 
dollar  funds  transfer  systems:  "Private 
Large-Dollar  Funds  Transfer  Networks" 
and  "Offshore  Dollar-Clearing  and 
Netting  Systems."  Neither  of  these 
policies  addresses  multicurrency 
clearing  and  settlement  arrangements 
involving  settlements  in  U.S.  dollars, 
such  as  the  multilateral  foreign 
exchange  clearinghouses  that  are  under 
development  in  North  America  and 
Europe.  Further,  the  Board  intended  its 
existing  policy  statement  on  "Offshore 
Dollar-Clearing  and  Netting  Systems"  to 
be  an  interim  measure  until  an 
international  consensus  was  reached 
among  central  banks  on  the  minimum 
standards  for  the  development  and 
operation  of  multilateral  cross-border 
netting  systems. 

That  consensus  was  reached  with  the 
1990  pubUcation  of  the  Report  of  the 
Committee  on  Interbank  Netting 
Schemes  of  the  Central  Banks  of  the 
Group  of  Ten  Countries  ("Lamfalussy 
Report").  The  Lamfalussy  Report 
recognized  that  multilateral  netting 
arrangements  for  interbank  payment 
orders  and  forward-value  contractual 
commitments,  such  as  foreign  exchange 
contracts,  have  the  potential  to  improve 
the  efficiency  and  the  stability  of 
interbank  settlements  through  the 
reduction  of  settlement  costs,  along  with 
credit  and  liquidity  risks,  provided  that 
certain  conditions  are  met.  In  this 
regard,  the  report  developed  and 
discussed,  in  some  detail,  "Minimum 
Standards  for  Netting  Schemes" 
("Lamfalussy  Minimum  Standards") 
and  "Principles  for  Co-operative  Central 
Bank  Oversight"  of  such  arrangements. 

Central  banks  have  now  had  a  period 
of  time  to  analyze  the  practical 
implications  of  the  Lamfalussy 
Minimum  Standards,  and  the  Board 
believes  that  it  would  be  appropriate  to 
revise  its  "Policy  Statement  on 
Payments  System  Risk"  to  incorporate 
the  Lamfalussy  Minimum  Standards 
and  to  address  explicitly  privately 
operated,  large-dollar  multicurrency 
netting  arrangements  involving 
settlements  in  U.S.  dollars.*  The  Board 
is  proposing  to  integrate  its  policies  on 


■  The  Lambluuy  Minimum  Standards  have  been 
endorsed  by  the  European  Union  central  banks  as 
minimum  standards  for  domestic  large-value 
netting  systems  within  the  European  Union. 


"Private  Large-Dollar  Funds  Transfer 
Networks"  and  "Offshore  Dollar- 
Clearing  and  Netting  Systems"  into  a 
single  comprehensive  policy  on 
"Privately  Operated  Large-Dollar 
Multilateral  Netting  Systems"  that 
would  include  the  Lamfalussy 
Minimum  Standards.  Large-dollar 
multilateral,  multicurrency  netting 
systems  would  be  covered  by  the  same 
policy. 

Scope  and  Application  of  the  Policy 

Specifically,  the  Board's  proposed 
policy  statement  would  apply  to  such 
arrangements  as  domestic,  privately 
operated,  large-dollar  multilateral 
payment  netting  systems;  offshore  large- 
dollar  multilateral  payment  netting 
systems;  multilateral  foreign  exchange 
clearinghouses  involving  settlements  in 
U.S.  dollars;  and  multicurrency 
payment  netting  systems  involving 
settlements  in  U.S.  dollars.  The 
inclusion  of  multilateral  foreign 
exchange  clearinghouses  and 
multicurrency  payment  netting  systems 
involving  a  settlement  in  U.S.  dollars 
represents  an  expansion  of  existing 
policy,  as  neither  of  these  arrangements 
are  covered  explicitly  by  the  Board's 
current  policy  statement  on  payment 
system  risk.  "The  Board  is  proposing  to 
apply  the  policy  statement  to  such 
systems  if  they  meet  certain  size  criteria, 
in  order  to  cover  more  completely  the 
range  of  multilateral  netting  systems 
involving  settlements  in  U.S.  dollars 
that  have  the  potential  to  increase 
systemic  risk  in  the  financial  markets. 
These  arrangements  have  the  potential 
to  generate  the  same  types  of  risks  as 
single  currency  systems.  Moreover,  the 
Lamfalussy  Minimum  Standards  were 
developed  explicitly  to  address,  cunong 
other  things,  risks  in  multilateral  foreign 
exchange  netting  arrangements. 

The  Board's  proposed  policy 
statement  contains  criteria  that  delimit 
the  scope  and  application  of  the  policy. 
Specifically,  the  policy  will  apply  to 
systems  that:  (1)  have  three  or  more 
participants  that  net  payments  or 
foreign  exchange  contracts  involving  the 
U.S.  dollar,  whether  or  not  netted 
amounts  are  legally  binding;  and  either 
(2)  have,  or  are  likely  to  have,  on  any 
day,  settlements  with  a  system-wide 
aggregate  value  of  net  settlement  credits 
(or  debits)  larger  than  $500  million  (in 
U.S.  dollars  and  any  foreign  currencies 
combined);  or  (3)  routinely  process 
individual  payments  or  foreign 
exchange  contracts,  with  a  stated  dollar 
value  larger  than  $500,000.  A 
multilateral  netting  system  that  meets 
the  above  criteria  will  be  subject  to  the 
poUcy  if  (1)  it  is  a  state-chartered 
member  of  the  Federal  Reserve  System, 
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(2)  any  of  its  agent(s)  or  participants  are 
state-chartered  members  of  the  Federal 
Reserve  System,  (3)  its  participants'  net 
positions  are  settled  through  a  Federal 
Reserve  settleident  account,  (4)  its 
participants  settle  their  net  positions  in 
the  multilateral  netting  system  through 
their  individual  Federal  Reserve 
accounts  or  th^  Federal  Reserve  account 
of  the  settlement  agent(s),  or  (5)  one  or 
more  bank  holqing  companies  have  an 
investment  in  tjie  multilateral  netting 
system.  The  Bobrd  believes  that  these 
relatively  simple  criteria  will  enable  the 
operators  of  miiltilateral  netting  systems 
to  determine  when  they  are  subject  to 
the  policy  and  will  provide  that  only 
systems  which  present  systemic  risk 
will  be  covered^ 

The  Board  bdlieves  that  the 
Lamfalussy  Mimimum  Standards  may 
apply,  for  example,  to  all  large-dollar 
multilateral  parent  netting  systems 
irrespective  of  the  type  of  financial 
instrument  or  cpntractual  obhgaUon 
netted  by  the  system.  However,  the 
Board  recognizes  that  in  the  case  of 
privately  operated  large-dollar 
multilateral  netting  systems  for  the 
batch  processinjg  of  paper-based  as  well 
as  electronic  patyments,  including 
privately  operated  Automated  Clearing 
House  ("ACH'*1  systems,  certain 
electronic  controls  that  would  be 
required  to  implement  the  Lamfalussy 
Minimum  Standards  may  not  be 
feasible.  Further,  the  nghts  and 


res{K)nsibilities 
systems  as  well 


i  of  parties  within  such 
1  as  the  characteristics  of 
the  instruments  to  be  cleared  or  netted 
require  further  inalysis.  Consequently, 
the  Board  intends  to  study  further  the 
impbcations  of  the  Lamfalussy 
Minimum  Standards,  and  the 
arrangements  tq  implement  the 
Lamfalussy  Miiiimum  Standards,  for 
privately  operated  large-dollar 
multilateral  net  ing  systems  for  the 
batch  processin ;  of  paper-based  as  well 
as  electronic  pa  onents.  The  Board 
expects  that  it  n  lay  issue,  in  due  course, 
a  proposal  for  n  inimum  standards  for 
the  design  and  ( iperation  of  such 
systems. 

Implementatioii  of  the  Lamfalussy 
Minimum  Stani  ards 

be  ieves i 


ihc 
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multilateral 
on-shore  or  off- 
full  the  Lamfali^sy 
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measures  that  a 
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implement  in 
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that  large-dollar 
net^g  systems,  whether 
ore,  should  meet  in 

Minimiun 
forth  in  the  proposed 
.  The  Board  has 
I  isk  management 
large-dollar  multilateral 
\  /ould  be  expected  to 
to  satisfy 
lum  Standards  III  and 
1  nth  risk  management 


and  settlement  completion.  Risk 
management  devices  that  lead  to  a 
substantially  equivalent  degree  of  risk 
management  and  control  could  also  be 
adopted,  as  approved  by  the  Board  on 
a  case-by-case  basis.  The  proposed 
measures  are:  (1)  a  requirement  that 
each  participant  establish  bilateral  net 
credit  limits  vis-a-vis  each  other 
participant  in  the  system;  (2)  establish 
and  monitor  in  real  time  system-sjiecific 
net  debit  limits:  (3)  estabhsh  a  system  to 
reject  or  hold  any  payment  or  foreign 
exchange  contract  that  would  exceed 
the  relevant  bilateral  and  net  debit 
limits;  (4)  establish  hquidity  resources, 
such  as  cash,  committed  lines  of  credit 
secured  by  collateral,  or  a  combination 
thereof,  at  least  equed  to  the  largest 
single  net  debit  position;  ^  and  (5) 
establish  rules  and  procedures  for  the 
sharing  of  credit  losses  among  the 
participants  in  a  netting  system. 

The  first  two  measures  are  contained 
in  the  Board's  existing  policy  statement 
on  Private  Large-Dollar  Funds  Transfer 
.  Networks.  The  third  measure  is  also 
contained  in  the  existing  poficy 
statement  but  it  applies  only  to  bilateral 
net  credit  limits.  In  the  proposed  policy 
statement,  the  Board  has  expanded  the 
third  measiue  to  apply  also  to  system- 
specific  net  debit  limits.  Requirements 
(4)  and  (5)  are  new  and  would  help 
ensure  that  the  funds  needed  for 
settlement  are  available  to  multilateral 
clearing  organizations  at  the  proper 
moment  and  clarify  how  any  losses  will 
affect  participants. 

Timeframe  for  Implementation  of  the 
Lamfalussy  Minimum  Standards 

The  Board  recognizes  that  not  all 
existing  large-dollar  multilateral  netting 
systems  may  meet  the  Lamfalussy 
Minimum  Standards,  and  the  associated 
requirements  for  implementation  of 
those  standards,  contained  in  the 
proposed  policy  statement.  The  Board 
also  recognizes  that  existing  large-dollar 
multilateral  netting  systems  will  need  a 
period  of  time  in  which  to  make  any 
needed  changes  to  their  organization  or 
operations.  Consequently,  the  Board 
believes  that  an  eighteen-month 
transition  period  would  be  appropriate 
for  large-dollar  multilateral  netting 
systems  that  are  operating  on  the  date  of 
any  final  action  by  the  Board  on  the 
proposed  policy.  Such  systems  will  be 
expected  to  comply  fully  with  the 
pohcy  statement  within  the  eighteen- 
month  transition  period.  Large-dollar 
multilateral  netting  systems  established 


'The  tenn  "iaigesl  single  net  debit  position" 
means  the  largest  intraday  net  debit  position  of  any 
individual  participant  at  any  time  during  the  daily 
operating  hours  of  the  netting  system. 


subsequent  to  the  date  of  final  adoption 
of  the  policy  by  the  Board  will  be 
expected  to  comply  fully  with  the 
policy  statement,  without  benefit  of  a 
transition  period. 

Specific  Issues  on  Which  the  Board 
Seeks  Comment 

The  Board  seeks  comment  on  all 
aspects  of  the  proposed  policy 
statement.  In  addition,  the  Board  is 
seeking  comment  on  the  following 
specific  issues: 

1.  The  proposed  criteria  for 
identifying  large-dollar  multilateral 
netting  systems  subject  to  the  policy 
statement. 

•  Are  the  thresholds  for  system-wide 
aggregate  daily  net  settlement  debits  or 
credits,  as  well  as  for  the  size  of 
individual  transactions,  set  at 
appropriate  levels  such  that  the  policy 
will  apply  to  those  systems  that  pose 
systemic  risk? 

•  Are  there  other  criteria  the  Board 
should  consider  in  the  determination  of 
whether  to  apply  the  policy  to  a 
particular  system? 

2.  The  five  risk  management  measures 
for  implementation  of  the  Lamfalussy 
Minimum  Standards. 

•  Do  the  requirements  provide 
operators  of  large-dollar  multilateral 
netting  systems  with  appropriate  and 
adequate  mechanisms  to  control  the 
credit,  Uquidity.  and  settlement  risks 
inherent  in  such  systems? 

•  What  additional  risk  management 
measiu^s  would  be  useful? 

•  What  alternative  mechanisms 
would  proiide  substantially  equivalent 
degrees  of  risk  management  and 
control? 

3.  The  timefi^me  for  implementation 
of  the  Lamfalussy  Minimum  Standards. 

•  Does  the  proposed  eighteen-month 
transition  period  provide  existing  large- 
dollar  multilateral  netting  systems  with 
sufficient  time  to  make  any 
organizational  or  operational  changes 
needed  to  meet  the  Lamfalussy 
Minimum  Standards? 

The  Board  also  seeks  comment  on 
whether  large-dollar  multilateral  netting 
systems  that  present  a  high  degree  of 
systemic  risk  should  be  expected  to 
meet  a  standard  for  ensuring  settlement 
that  is  higher  than  Lamfalussy 
Minimum  Standard  FV.  Standard  IV 
requires  that  a  netting  system  be  capable 
of  ensuring  the  completion  of  daily 
settlement  in  the  event  that  the 
participant  with  the  largest  net  debit 
position  is  unable  to  settle  its  obligation 
to  the  system.  For  example,  the  Board 
could  require  that  certain  large-dollar 
multilateral  netting  systems  would  be 
expected  to  ensure  timely  completion  oi 
daily  settlement  in  the  event  of  an 


inability  to  settle  by  the  participant  with 
the  largest  net  debit  position,  as  well  as 
the  participants  with  the  second  or  third 
largest  net  debit  positions. 

In  multilateral  netting  systems  that 
extend  credit  among  participants,  the 
failure  of  a  participant  could  trigger  a 
chain  of  defaults  and  liquidity  problems 
at  other  participants  or  in  the  financial 
markets  more  generally.  This  concern  is 
the  basis  for  Lamfalussy  Minimum 
Standard  TV,  which  ensures  that  a 
default  by  a  single  net  debtor,  including 
the  largest,  will  not,  by  itself,  initiate  a 
chain  of  defaults  within  the  netting 
arrangeinent.  A  requirement  that  a 
netting  .s\  stem  be  able  to  ensure  daily 
settlement  in  the  event  of  settlement 
defaults  by  participants  in  addition  to 
the  largest  net-debtor  would  be  based  on 
the  risk  of  a  simultaneous  default  by 
two  or  more  participants.  Such  an  event 
could  be  precipitated  by  financial 
market  difficulties  in  the  coimtry  of 
origin  of  the  defaulting  participants,  or 
some  other  market  disturbance  that 
could  cause  financial  institutions  with 
similar  or  interlinked  assets  and 
liabilities  simultaneously  to  experience 
liquidity  or  credit  problems.  Such 
simultaneous  defaults,  however,  may  be 
much  less  likely  than  a  single  default, 
and  the  incremental  expected  costs  and 
benefits  of  requiring  multilateral  netti.ng 
systems  to  meet  a  higher  standard  than 
Lamfalussy  Minimum  Standard  IV  must 
be  carefully  weighed."* 

An  additional  consideration  is  which 
multilateral  netting  systems  should  be 
expected  to  meet  a  higher  standard.  The 
Board  anticipates  that  any  higher 
standard  would  be  applied  only  to 
multilateral  netting  systems  that  present 
a  high  degree  of  systemic  risk.  In 
determining  this  degree  of  systemic  risk, 
the  Board  could,  as  an  example,  utilize 
a  threshold  approach  in  which  systems 
that  exceed  a  particular  measure  would 
be  expected  to  meet  the  higher  sl.mdard. 
Such  measures  might  include:  (1)  a 
specific  dollar  amount  of  the  aggregate 
system-wide  net  debit  positions;  (2)  the 
ratio  of  the  net  debit  positions  of 
selected  members  of  a  particular 
multilateral  netting  system  relative  to 
their  capital;  or  (3)  the  ratio  of  an 
38g''^ate  measure  of  net  debit  positions 


'For  example,  costs  would  presumably  include 
l^«.  opportunity  cost  of  pledging  collateral  to  ensure 
seltipment  and  of  taking  any  other  steps  to  cnMire 
thai  furnis  will  be  available  for  settlemeat,  while 
benefits  u-ould  include  avoidance  of  potential 
credit  los&R.s,  liquidity  effecfs,  or  both,  through  the 
greater  prolpction  afforded  by  a  higher  standard. 
The  expeCed  benefits,  in  particular,  may  be 
difilciilt  to  quanti^.  In  addition,  there  may  weJl  be 
other  measures  of  costs  and  benefits  that  would  be 
appropriate  to  apply  in  the  analysis  of  a  hishw 
•itiindarti 


inability  to  settle  by  the  participant  with 
the  lai^est  net  debit  position,  as  well  as 
the  participants  with  the  second  or  third 
largest  net  debit  positions. 

In  multilateral  netting  systems  that 
extend  credit  among  participants,  the 
failure  of  a  participant  could  trigger  a 
chain  of  defaults,  and  liquidity  problems 
at  other  participants  or  in  the  financial 
markets  more  generally.  This  concern  is 
the  basis  for  Lamfalus^y  Minimum 
Standard  IV,  which  ensures  that  a 
default  by  a  single  net  debtor,  including 
the  largest,  will  not,  by  itself,  initiate  a 
chain  of  defaults  within  the  netting 
arrangement.  A  requirement  that  a 
netting  .s\  stem  be  able  to  ensure  daily 
settlement  in  the  event  of  settlement 
defaults  by  participants  in  addition  to 
the  largest  net-debtor  would  be  based  on 
the  risk  of  a  simultaneous  default  by 
two  or  more  participants.  Such  an  event 
could  be  precipitated  by  financial 
market  difficulties  in  the  country  of 
origin  of  the  defaulting  participants,  or 
some  other  market  disturbance  that 
could  cause  financial  institutions  with 
similar  or  interlinked  assets  and 
liabilities  simultaneously  to  experience 
liquidity  or  credit  problems.  Such 
simultaneous  defaults,  however,  may  be 
much  less  likely  than  a  single  default, 
and  the  incremental  expected  costs  and 
benefits  of  requiring  multilateral  netting 
systems  to  meet  a  higher  standard  than 
Lamfalussy  Minimum  Standard  IV  must 
be  carefully  weighed.-' 

An  additional  consideration  is  which 
multilateral  netting  systems  should  be 
expected  to  meet  a  higher  standard.  The 
Board  anticipates  that  any  higher 
standard  would  be  applied  only  to 
multilateral  netting  systems  that  present 
a  high  degree  of  systemic  risk.  In 
determining  this  degree  of  systemic  risk, 
the  Board  could,  as  an  example,  utilize 
a  threshold  approach  in  which  systems 
that  exceed  a  particular  measure  would 
be  expected  to  meet  the  higher  standard. 
Such  measures  might  include:  (1)  a 
specific  dollar  amount  of  the  aggregate 
system-wide  net  debit  positions;  (2)  the 
ratio  of  the  net  debit  positions  of 
selected  members  of  a  particular 
multilateral  netting  system  relative  to 
their  capital;  or  (3)  the  ratio  of  an 
38g''^a*P  measure  of  net  debit  positions 
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'For  example,  coftts  woutd  presumably  include 
lilt  opportunity  cost  of  pledging  collateral  to  ensure 
settipment  and  of  taking  any  other  steps  to  en&ure 
that  hiiids  will  be  available  for  settlement,  while 
benefits  ivauld  include  avoidance  of  potential 
credit  losses,  liquidity  effects,  or  both,  through  the 
greater  protection  afforded  by  a  higher  standard. 
The  expected  benefits,  in  particular,  may  be 
difilcult  to  quantify.  In  addition,  there  may  well  be 
other  measures  of  costs  and  benefits  thai  would  be 
Appropriate  to  apply  in  the  analysis  of  a  higher 
standard. 


to  the  capital  of  a  central  counterparty 
(if  one  is  used). 

The  Board  is  seeking  $pecific 
comments  on: 

4.  Application  of  a  higher  standard  for 
individual  large-dollar  multilateral 
netting  systems  that  may  present  a  high 
degree  of  systemic  risk. 

•  What  factors  should  be  considered 
in  analyzing  the  incremental  expected 
costs  and  benefits  of  requiring 
multilateral  netting  systems  to  moot  a 
higher  standard  than  Lamfalussy 
Minimum  Standard  IV? 

•  Should  a  quantitative  threshold 
level  be  established?  What  indicator  or 
indicators  should  be  employed  in 
setting  a  threshold? 

Competitive  Impact  Analysts 

The  Board  has  established  procedure.s 
for  assessing  the  competitive  impact  of 
rule  or  policy  changes  that  have  a 
substantial  impact  on  payments  system 
participants.*  Under  these  procedures, 
the  Board  will  assess  whether  a  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  tiie  Federal  Resen'e  in  providing 
similar  services  due  to  differing  legal 
powers  or  constraints,  or  due  to  a 
dominant  market  position  of  the  Federal 
Reserve  deriving  from  such  differences. 
If  no  reasonable  modifications  would 
mitigate  the  adverse  competitive  effects, 
the  Board  ivill  determine  whether  the 
anticipated  benefits  are  significant 
enough  to  proceed  with  the  change 
despite  the  adverse  effects. 

The  Board  does  not  beUeve  that  the 
Lamfalussy  Minimum  Standards  will 
have  a  direct  and  material  impact  on  the 
ability  of  other  service  providers  to 
compete  effectively  with  the  Reserve 
Banks'  payments  services.  The  Board 
notes  that  in  several  cases,  the  payment 
services  potentially  covered  by  the 
pohcy  statement  are  not  offered  by  the 
Federal  Reserve  Banks.  For  example,  the 
Federal  Reser\'e  Banks  do  not  offer 
services  relating  to  the  electronic 
clearing  and  settlement  of  payments  or 
contracts  in  foreign  currencies. 

In  the  ca.se  of  domestic  large-dollar 
multilateral  netting  systems,  a  number 
of  the  risk  control  measures  proposed  to 
meet  the  Lamfalussy  Minimum 
Standards  as  well  as  certain  of  the 
standards  themselves  have  growm  out  of 
the  experience  of  the  private  sector  in 
developing  robust  netting  arrangements 
and  are  currently  employed  in 
multilateral  netting  systems.  To  the 


^These  procedures  aie  described  in  the  Board's 
policy  statement  The  Federal  Reserve  in  the 
Paymenu  System,"  as  revised  in  March  199a  (55 
FR  11648,  March  29,  1990). 


extent  an  inrj?emental  burden  might  be 
imposed  on  large-dollar  systems,  the 
need  to  reduce  and  control  the  large 
potential  systemic  risks  of  such  systems 
Vk'ouid  justify  the  adoption  of  prudent 
standards  and  measures  to  control  risk. 
The  Board  does  not  expect  at  this  time, 
however,  that  the  adoption  of  the 
Lamfalussy  Minimum  Standards  would 
have  a  direct  and  material  impact  on  the 
ability  of  other  service  providers  to 
compete  with  the  Federal  Reserve 
Banks. 

Federal  Reserve  System  Policy 
Statement  on  Payments  System  Risk 

The  Board  proposes  to  amend  its 
"Federal  Reserve  System  Policy 
Statement  on  Payments  System  Risk" 
under  the  heading  "II.  Pohdes  for 
Private- Sector  Networks"  by  replacing 
in  the  heading  the  word  "Networks" 
Vkrith  the  word  "Systems;"  deleting  "A 
Private  Large-Dollar  Funds  Transfer 
Networks"  in  its  entirety  and  replacing 
that  part  with  "A.  Privately  Operated 
Large-Dollar  Multilateral  Netting 
Systems;"  and  deleting  "C.  Offshon» 
Diollar  Clearing  and  Settlement 
Systems"  and  redesignating  "D.  Private 
Small-Dollar  Clearing  and  Settlement 
Systems"  as  "C.  Private  Small-Dollar 
Clearing  and  Settlement  Systems." 

II.  Policies  For  Private-Sector  Systems 

A.  Privately  Operated  Large-DoUor 
Multilateral  Netting  Systems 

Large-dollar  multilateral  netting 
systems  can  create  a  significant  degree 
of  credit  and  Uquidity  risk  for  their 
participants  and  also  expose  the  U.S. 
payments  system  and  financial  markets 
to  systemic  risk.  In  the  context  of  large- 
dollar  multilateral  netting  systems, 
systemic  risk  is  the  risk  that  the 
inability  of  one  institution  vidthin  such 
a  system,  including  a  central 
counterparty  if  one  exists,  to  meet  its 
obligations  when  due  will  lead  to  the 
illiquidity  or  failure  of  other 
institutions,  either  within  the  particular 
system  or  in  the  financial  markets  as  a 
whole. 

Large-dollar  multilateral  netting 
systems  may  produce  efficiencies  in  the 
clearance  and  settlement  of  payments 
and  financial  contracts.  At  the  same 
time,  multilateral  netting  may  obscure, 
concentrate,  and  redistribute  the  credit 
and  liquidity  risks  associated  with 
clearance  and  settlement.  As  the  size  ol 
netted  positions  increases,  for  example, 
so  do  the  potential  liquidity  effects  on 
such  systems  and  their  participants,  as 
well  as  third  parties,  in  the  event  of  a 
settlement  failure.  In  addition,  if  the 
high  volumes  of  interrelated  large-value 
financial  contracts  and  payments,  which 
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reflect  money  and  a  pital  market 
activity,  are  not  settled  in  a  timely 
manner,  there  is  a  si  jnificant  potential 
for  widespread  finar  cial  market 
disruption. 

Certain  types  of  netting  system  rules 
may  also  create  sizattle  systemic 
liquidity  risks,  if  em  jloyed  by  systems 
that  process  large-va  ue  payments  that 
are  central  to  the  op(  iration  of  financial 
markets.  For  exampfe,  privately 
operated  payment  s)  stems  that  permit  a 
system  operator  to  u  :iwind,  recast,  or 
otherwise  reverse  sa  ne-day  funds 
transfers  made  by  sy  stem  participants, 
whether  for  reasons  af  general  financial 
market  stress  or  becj  use  of  the  inability 
of  a  system  participj  nt  to  settle  its 
obligations  on  time,  can  obscure  and 
greatly  increase  the  evel  of  systemic 
liquidity  risk  associ.  ted  with  the 
system.  As  a  general  matter,  the  Board 
does  not  view  a  sam  5-day  recast, 
unwind,  or  reversal  jf  payments  as  a 
satisfactory  mechan:  sm  for  managing 
liquidity  and  settlen  ent  risks  in  large- 
dollar  multilateral  n;tting  arrangements. 

The  Board  also  re<  ognizes  that  the 
development  of  offs  lore  multilateral 
netting  systems  for  1  u^e-doUar 
payments  and  foreig  a  exchange 
contracts  may  raise  i  ;oncems  about 
systemic  risk  that  e>  tend  beyond  the 
potential  for  disturb  mces  to  payment 
and  settlement  syste  tns,  or  financial 
markets,  in  the  Unit  id  States.  For 
example,  the  offshoi  e  clearing  of  U.S. 
dollar  payments,  foi  subsequent  net 
settlement  in  the  Ur  ited  States,  may 
create  transactional  md  other 
efficiencies  for  parti  :ipants  in  such 
offshore  systems.  At  the  same  time, 
these  arrangements  lave  the  potential  to 
concentrate  settleme  nt  risks  at  clearing 
organizations  and  ti  eir  associated 
settlement  agents  eii  her  in  the  United 
States  or  abroad.  If  t  le  allocation  of 
credit  and  Uquidity  -isks  associated 
with  the  netting  is  n  5t  clearly  defined, 
understood,  and  ma  laged,  offshore 
dollar-clearing  arrai  gements  may  also 
obscure,  or  even  inc  -ease,  the  level  of 
systemic  risk  in  U.S  and  offshore  large- 
dollar  pajTnents  sys  ems,  as  well  as  in 
the  international  do  lar  settlement 
process.  Poorly  desi  ^ed  and  managed 
systems  may,  theref  )re,  increase  risks  to 
the  international  baj  iking  and  financial 
system.  In  addition,  offshore 
arrangements  have  t  le  potential  to 
operate  without  suf  cient  official 
oversight. 

As  the  Federal  Re  ;erve  implements 
fees  for  daylight  ove  rdrafts,  along  with 
other  risk  managem^  snt  measures,  it  also 
is  important  that  risks  not  simply  be 
shifted  from  the  Federal  Reserve's 


payment  services  to 
Inadequately  structiired 


netting  arrangements,  either 
domestically  or  in  other  coimtries.  For 
example,  the  Board  has  been  concerned 
that  the  steps  being  taken  to  reduce 
systemic  risk  in  U.S.  large-dollar 
payments  systems  may  themselves 
induce  the  further  development  of 
"offshore"  large-dollar  multilateral 
netting  systems.  These  offshore  systems 
can  settle  directly  through  payments  on 
Fed  wire  or  indirectly  through  a  private 
large-dollar  clearing  system,  which  in 
turn  settles  on  a  net  basis  using 
Fedwire. 

In  response  to  potential  systemic  risks 
and  the  possibility  that  efforts  to  avoid 
risk  controls  will  lead  to  inadequately 
structured  and  managed  systems,  the 
Board  is  adopting  minimum  standards 
within  which  privately  operated  large- 
dollar  multilateral  netting  systems 
should  operate.  The  minimum 
standards  apply  whether  or  not  these 
systems  operate  domestically  or  in  other 
countries.  These  minimum  standards 
are  identical  to  those  set  out  in  the 
Report  of  the  Committee  on  Interbank 
Netting  Schemes  of  the  Central  Banks  of 
the  Group  of  Ten  Countries  (Lamfalussy 
Report).*  The  Board  recognizes  that 
from  time  to  time,  in  specific  cases, 
questions  of  interpretation  of  these 
standards,  as  they  apply  to  large-dollar 
multilateral  netting  systems,  may  have 
to  be  resolved  by  the  Board. 

■   It  is  important  to  note  that  the  Board's 
adoption  of  the  Lamfalussy  Minimum 
Standards  in  no  way  diminishes  the 
primary  responsibilities  of  participants 
in,  and  operators  of,  large-dollar  netting 
systems  for  ensuring  that  these  systems 
have  adequate  credit,  liquidity,  and 
operational  safeguards.  It  is  the  Board's 
intent  to  heighten  awareness  of  the  risks 
associated  with  multilateral  netting 
arrangements  and  of  the  need  for  their 
prudent  management.  The  Board  also 
seeks  to  provide  the  financial  system 
with  a  set  of  minimiun  criteria,  which 
have  been  discussed  by  the  G-10  central 
banks,  against  which  structural  and  risk 
management  features  of  large-dollar 


private, 

multilateral 


'  In  November  1990.  the  Committee  on  Interbank 
Netting  Schemes  of  the  Central  Banks  of  the  Group 
of  Ten  Countries  produced  a  report  on  multilateral 
netting  schemes.  The  Committee  was  chaired  by 
Mr.  Alexandra  Lamfalussy.  General  Manager  of  the 
Bank  for  International  Settlements.  That  rep>ort 
recognized  that  netting  arrangements  for  interbank 
payment  orders  and  forward-value  contractual 
commitments,  such  as  foreign  exchange  contracts, 
have  the  potential  to  improve  the  efficiency  and  the 
stability  of  interbank  settlements  through  the 
reduction  of  costs  along  with  credit  and  liquidity 
risks,  provided  certain  conditions  are  met.  In  this 
regard,  the  Lamfalussy  Report  developed  and 
discussed,  in  some  detail,  both  "Minimum 
Standards  for  Netting  Schemes"  and  "Principles  for 
Co.operative  Central  Bank  Oversight"  of  such 
arrangements. 


multilateral  netting  systems  can  be 
evaluated. 

Scope  and  Application  of  the  Policy 

This  policy  statement  is  directed 
toward  any  privately  operated, 
multilateral  netting  system  that  settles, 
or  seeks  to  settle,  U.S.  dollar  obligations 
through  payments  affecting  one  or  more 
accounts  at  Federal  Reserve  Banks, 
either  directly  or  indirectly 
("multilateral  netting  systems"). 
Multilateral  netting  systems  include 
clearing  house  organizations,  with  or 
witheut  a  central  counterparty,  for 
netting  payments  or  foreign  exchange 
contracts  among  financial  institutions. 

The  scope  of  the  policy  statement  is 
limited  to  multilateral  netting  systems 
that  involve  large-dollar  settlements  or 
payments.  In  particular,  such  systems 
that:  (1)  have  three  or  more  participants 
that  net  payments  or  foreign  exchange 
contracts  involving  the  U.S.  dollar, 
whether  or  not  netted  amounts  are 
legally  binding;  and  either  (2)  have,  or 
are  likely  to  have,  on  any  day, 
settlements  with  a  system-wide 
aggregate  value  of  net  settlement  credits 
(or  debits)  larger  than  $500 million  (in 
U.S.  dollars  and  emy  foreign  currencies 
combined);  or  (3)  routinely  process 
individual  payments  or  foreign 
exchange  contracts,  with  a  stated  dollar 
value  larger  than  $500,000. 

A  multilateral  netting  system  that 
meets  the  above  criteria  is  subject  to  the 
policy  if  (1)  it  is  a  state-chartered 
member  of  the  Federal  Reserve  System, 
(2)  any  of  its  agent(s)  or  participants  are 
state-chartered  members  of  the  Federal 
Reserve  System,  (3)  its  participants'  net 
positions  are  settled  through  a  Federal 
Reserve  settlement  account,  (4)  its 
participants  settle  their  net  positions  in 
the  multilateral  netting  system  through 
their  individual  Federal  Reserve 
accounts  or  the  Federal  Reserve  account 
of  the  settlement  agent{s),  or  (5)  one  or 
more  bank  holding  companies  have  an 
investment  in  the  multilateral  netting 
system.  The  Board  also  reserves  the  . 
right  to  apply  the  elements  of  this  policy 
to  any  non-dollar  system  based,  or 
operated,  in  the  United  States  that 
engages  in  the  multilateral  clearing  or 
netting  of  non-dollar  payments  among 
financial  institutions  and  that  would 
otherwise  be  subject  to  this  policy.  This 
pohcy  does  not  apply  to  systems  dealing 
with  exchange-traded  futures  and 
options.  Systems  in  the  United  States 
that  undertake  only  the  clearance  and 
settlement  of  debt  and  equity  securities 
are  subject  to  the  Board's  poUcy 
statement  on  "Private  Delivery-Against- 
Payment  Securities  Systems." 

in  applying  the  policy,  the  Board 
seeks  to  distinguish  between  routine 


banking  relationships  and  arrangements 
that  create  a  multilateral  "system"  for 
clearing  and  settling  U;S.  dollar 
paj-ment  and  other  obligations.  Thfs 
policy  statement  is  not  intended  to 
apply  to  routine  bilateral  relationships 
between  financial  institutions,  such  as 
those  involved  in  correspondent 
banking.  In  certain  borderline  cases,  for 
example  involving  netting  systems 
operated  by  a  single  financial  institution 
and  that  combine  elements  of  bilateral 
and  multilateral  netting,  a  case-by-case 
determination  that  an  arrangement  is  a 
large-dollar  multilateral  netting  system 
may  be  necessary  for  the  purpose  of 
applying  this  policy  statement. 

In  general,  the  participation  in,  and 
operation  of,  a  multilateral  netting 
system  is  governed  by  rules  and 
procedures  designed  to  facilitate 
multilateral  clearance  and  settlement. 
Settlement  risks  are  typically  shared  by 
the  participants  in  some  fashion,  either 
implicitly  or  through  employment  of 
exphcit  loss-sharing  and  Uquidity 
arrangements.  In  contrast, 
correspondent  banking  relationships 
generally  focus  on  bilateral 
relationships  and  risks;  the  risk  of  a 
settlement  failure  typically  falls,  at  least 
initially  and  sometimes  primarily,  on 
the  senice  provider's  or  settlement 
agent's  liquidity  and  capital. 

The  Board  believes  that  the 
Lamfalussy  Minimum  Standards  may 
apply,  for  example,  to  all  large-dollar 
multilateral  payment  netting  systems 
irrespective  of  the  type  of  financial 
instrument  or  contractual  obligation 
netted  by  the  system.  However,  the 
Board  recognizes  that  in  the  case  of 
privately  operated  large-dollar 
multilateral  netting  systems  for  tho  ' 

batch  processing  of  paper  based  as  well 
as  electronic  payments,  including 
privately  operated  Automated  Clearing 
House  (ACH)  systems,  certain  electronic 
controls  that  would  be  required  4o 
implement  the  Lamfalussy  Minimum 
Standards  may  not  be  feasible.  Further, 
the  rights  and  responsibilities  of  parties 
within  such  systems  may  require  further 
analysis.  Consequently,  the  Board 
intends  to  study  further  the  implications 
of  the  Lamfalussy  Minimum  Standards, 
and  the  arrangements  to  implement  the 
Lamfalussy  Minimum  Standards,  for 
privately  operated  large-dollar 
multilateral  netting  systems  for  the 
batch  processing  of  paper-based  as  well 
as  electronic  payments.  As  such,  the 
Board  does  not  intend  to  apply  the 
Lamfalussy  Minimum  Standards  to 
these  systems  at  this  time. 


banking  relationships  and  arrangemepts 
that  create  a  muhilateral  "system"  for 
clearing  and  settling  U;S.  dollar 
paj-ment  and  other  obligations.  This 
pohcy  statement  is  not  intended  to 
apply  to  routine  bilateral  relationships 
between  financial  institutions,  such  as 
those  involved  in  correspondent 
banking.  In  certain  borderline  cases,  for 
example  involving  netting  systems 
operated  by  a  single  financial  institution 
and  that  combine  elements  of  bilateral 
and  multilateral  netting,  a  case-by-case 
determination  that  an  arrangement  is  a 
large-dollar  multilateral  netting  system 
may  be  necessary  for  the  purpose  of 
applying  this  policy  statement. 

In  general,  the  participation  in,  and 
operation  of,  a  multilateral  netting 
system  is  governed  by  rules  and 
procedures  designed  to  facilitate 
multilateral  clearance  and  settlement. 
Settlement  risks  are  typically  shared  by 
the  participants  in  some  fashion,  either 
implicitly  or  through  employment  of 
exphcit  loss-sharing  and  hquidity 
arrangements.  In  contrast, 
correspondent  banking  relationships 
generally  focus  on  bilateral 
relationships  and  risks;  the  risk  of  a 
settlement  failure  typically  falls,  at  least 
initially  and  sometimes  primarily,  on 
the  ser\ice  provider's  or  settlement 
agent's  liquidity  and  capital. 

The  Board  believes  that  the 
Lamfalussy  Minimum  Standards  may 
apply,  for  example,  to  all  large-dollar 
multilateral  payment  netting  systems 
irrespective  of  the  type  of  financial 
instrument  or  contractual  obligation 
netted  by  the  system.  However,  the 
Board  recognizes  that  in  the  case  of 
privately  operated  large-dollar 
multilateral  netting  systems  for  tho  ' 

batch  processing  of  paper  based  qs  well 
as  electronic  payments,  including 
privately  operated  Automated  Clearing 
House  (ACH)  systems,  certain  electronic 
controls  that  would  be  required  to 
implement  the  Lamfalussy  Minimum 
Standards  may  not  be  feasible.  Further, 
the  rights  and  responsibilities  of  parties 
within  such  systems  may  require  further 
analysis.  Consequently,  the  Board 
intends  to  study  further  the  implications 
of  the  Lamfalussy  Minimum  Standards, 
and  the  arrangements  to  implement  the 
Lamfalussy  Minimum  Standards,  for 
privately  operated  large-dollar 
multilateral  netting  systems  for  the 
batch  processing  of  paper-based  as  well 
as  electronic  payments.  As  such,  the 
Board  does  not  intend  to  apply  the 
Lamfalussy  Minimiun  Standards  to 
these  systems  at  this  time. 
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Lamfalussy  Minimum  Standards  for  the 
Design  and  Operation  of  Privately- 
Operated  Large-Dollar  Multilateral 
Netting  Systems. 

The  Federal  Reserve's  policy  on 
privately  operated  large-dollar 
multilateral  netting  systems  is  designed 
to  strike  an  appropriate  balance  between 
the  requirements  of  market  efficiency 
and  payments  system  stability.  A  direct 
means  of  achieving  this  balance  is  to 
ensure  that  large-dollar  multilateral 
netting  systems  are  designed  and 
operated  so  that  the  participants  and 
service  providers  have  both  the 
incentives  and  the  ability  to  manage  the 
associated  credit  and  liquidity  risks. 
The  Board's  approach  to  privately 
operated  large-dollar  multilateral 
netting  systems  will  be  guided  by  the 
follovidng  minimum  standards  for  such 
systems:* 

1.  Netting  systems  should  have  a  well- 
founded  legal  basis  under  all  relevant 
jurisdictions. 

2.  Netting  systsm  participants  should 
have  a  clear  understanding  of  the 
impact  of  the  particular  8ysten>on  each 
of  the  financial  risks  affected  by  the 
netting  process. 

3.  Multilateral  netting  systems  should 
have  clearly-defined  pro<»durcs  for  the 
management  of  credit  risks  and  liquidity 
risks  which  specify  the  respective 
responsibilities  of  the  netting  provider 
and  the  participants.  These  procedures 
should  also  ensure  that  all  parties  have 
both  the  incentives  and  the  capabilities 
to  manage  and  contain  each  of  the  risks 
they  bear  and  that  limits  are  placed  on 
the  maximuin  level  of  credit  exjxisure 
that  can  be  produced  by  each 
pailicipant. 

4.  Multilateral  netting  systems  should, 
at  a  minimmn,  be  capable  of  ensiuing 
the  timely  completion  of  daily 
settlements  in  the  event  of  an  inability 
to  settle  by  the  participant  with  the 
largest  single  net  debit  position. 

5.  Multilaterai  netting  systems  should 
have  objective  and  publicly-disclosed 
criteria  for  admission  which  pennit  fair 
and  open  access. 

6.  All  netting  systems  should  ensure 
the  operational  reliability  of  technical 
systems  and  the  availability  of  backup 
facilities  capable  of  completing  daily 
processing  requirements. 

The  Feoeral  Reserve  reserves  the  right 
to  prohibit  the  use  of  Federal  Reserve 
payment  services  to  support  funds 
transfers  that  are  used  to  settle,  directly 


•These  standards  are  identical  to  the  minimum 
standards  for  netting  systems  in  the  Lamialussy 
Report,  with  the  exception  that  the  words  "netting 
system"  have  been  substituted  for  "netting  scheme" 
in  minimum  standards  one,  two,  and  six,  and  the 
words  "particular  system"  have  been  subetituted  fof 
'particular  scheme"  in  standard  two 


or  indirectly,  obligations  on  large-dollar 
multilateral  netting  systems  that  do  not 
"meet  the  Lamfalussy  Minimum 
Standards.  The  Federal  Reserve  will 
also  take  appropriate  supervisory  steps, 
or  refer  matters  to  the  appropriate 
supervisory  or  regulatory  authority,  in 
cases  of  systems  not  in  compliance  with 
the  aforementioned  Lamfalussy 
Minimuin  Standards,  or  their 
equivalent.  Moreover,  in  order  for 
Federal  Reserve  Banks  to  monitor 
properly  the  use  of  intraday  credit,  no 
future  or  existing  privately  operated 
large-dollar  multilateral  netting  system 
will  be  permitted  to  settle  on  the  books 
of  a  Federal  Reserve  Bank  unless  its 
participants  authorize  the  system  to 
provide  position  data  to  the  Reserve 
Bank  on  request. 

Implementation  of  the  Lamfalussy 
Minimima  Standards 

The  Board  believes  that  large-dollar 
multilateral  netting  systems,  whether 
onshore  or  offshore,  should  meet  in  full 
the  Lamfalussy  Minimum  Standards,  as 
set  forth  in  this  policy  statenfenL  In 
order  to  satisfy  the  Lamfalussy 
Minimum  Standards,  the  Board  expects 
that  individual  large-dollar  multi!ater<il 
netting  systems  will  meet  the  following 
risk  management  standards,  or  their 
equivalent:  (l)  a  requirement  that  each 
participant  establish  bilateral  not  credit 
limits  vis-a-vis  each  other  participant  in 
the  system;  (2)  establish  and  monitor  in 
real-time  system-specific  net  debit 
limits  for  each  participant;  (3)  establish 
real-time  controls  to  reject  or  hold  any 
pajonent  or  foreign  exchange  contract 
that  would  exceed  the  relevant  bilateral 
and  net  debit  limits;  (4)  establish 
liquidity  resources,  such  as  cash, 
committed  lines  of  credit  secured  by 
collateral,  or  a  combination  thereof,  at 
least  equal  to  the  largest  single  net  debit 
position;  ^  and  (5)  establish  rules  and 
procedures  for  the  sharing  of  credit 
losses  among  the  participants  in  the 
netting  system.  The  Board  will  consider, 
on  a  case-by-case  basis,  alternative  risk 
management  measures  that  provide  for 
risk  management  systems  and  controls 
that  are  equivalent  to  the  five  measures 
Usted  above.  The  Board  notes  that  the 
Lamfalussy  Minimum  Standards  and 
the  arrangements  to  impiament  the 
Lamfalussy  Minimum  Standards,  as 
discussed  above,  in  no  way  diminish 
the  responsibilities  of  the  participants 
in,  and  the  operator  of,  a  large-dollar 
multilateral  netting  system  to  determine 


'The  term  "largost  single  net  debit  posilioo" 
means  the  largest  intraday  not  debit  position  of  any 
individual  participtint  at  any  time  during  the  daily 
operating  hours  of  the  netting  system. 
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Timeframe  for  Implementation  of  the 
Lamfalussy  Minimum  Standards 

The  Board  recognizes  that  not  all 
existing  large-dollar  multilateral  netting 
systems  thay  meet  tpe  Lamfalussy 
Minimum  Standards,  and  the  associated 
requirements  for  im  plementation  of 
those  standards,  set  forth  in  this  policy 
statement.  The  Boa  d  also  recognizes 
that  existing  large-c  oUar  multilateral 
netting  systems  wil  need  a  period  of 
time  in  which  to  mi  ke  any  needed 
changes  to  their  org  mization  and  . 
operations.  Conseqi  lently,  the  Board 
believes  that  an  eig  iteen-month 
transition  period  w  )uld  be  appropriate 
for  large-dollar  mul  ;ilateral  netting 
systems  that  are  opi  (rating  on  [insert 
date  of  final  adoptii  m  by  the  Board]. 
Such  systems  will  I  e  expected  to 
comply  fully  with  t  le  policy  statement 
by  (insert  date  eighi  een  months  after  the 
date  of  final  adoptii  in  by  the  Board]. 
Large-dollar  multili  teral  netting  systems 
established  subseqi  ent  to  [insert  date  of 
final  adoption  by  Ik  e  Board]  will  be 
expected  to  comply  fully  with  the 
policy  statement,  w  ithout  benefit  of  a 
transition  period. 

The  Board  intenc  s  to  review 
periodically  the  sci  e  and  nature  of  the 
credit,  liquidity,  an  i  settlement  risks  in 
privately  operated  i  arge-doUar 
multilateral  netting  systems.  Operators 
of  such  systems  she  uld  ensure  that  as 
the  scale  of  risks  in  their  systems 
increase,  risk  mana  ;ement  systems  are 
designed  and  opera  :ed  to  control  the 
increased  scale  of  r  sk.  The  Board 
expects  that  over  tii  ne,  whenever 
systems  are  change^  i  or  redesigned, 
significant  attentior  will  be  given  to  the 
issue  of  risk  managi  iment  in  order  to 
ensure  that  high  sta  ndards  of  risk 
control  are  achievei  1. 

In  addition,  offshare,  large-dollar 
multilateral  netting  systems  and 
multicurrency  netti  ng  systems  should  at 
a  minimum  be  subj  jct  to  oversight  or 
supervision,  as  a  sy  stem,  by  the  Federal 
Reserve,  or  by  anot  »er  relevant  central 
bank  or  supervisor]  authority.  The 
Board  recognizes  th  at  central  banks 
have  common  polic  y  objectives  with 
respect  to  large-value  netting 
arrangements.  Accc  rdingly,  the  Board 
expects  that  it  will  ;ooperate,  as 
necessary,  with  othsr  central  banks  and 
foreign  banking  suj  ervisors  in  the 
apphcation  of  the  a  brementioned 
Lamfalussy  Minimi  m  Standards  to 
offshore  and  multicurrency  systems.  In 
this  regard,  the  Prir  ciples  for  Co- 
operative Central  B  mk  Oversight 
outlined  in  the  Lan  falussy  Report 


provide  an  important  international 
framework  for  cooperation. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  12, 1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  94-17330  Filed  7-15-94;  8:45  am] 
BILLING  COOE  6210-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0038,  Uniform  Tender  of  Rates 
and/or  Charges  for  Transportation 
Services,  OF  280. 

The  OF  280  standardizes  the  language 
and  methodology  for  the  mutual  benefit 
of  the  carriers  and  the  Government 
when  copies  of  rate  tenders  are 
submitted  under  the  provisions  of  49 
U.S.C.  10721. 

AGENCY:  Federal  Supply  Service,  GSA. 
ADDRESSES:  Send  comments  to  Edward 
Springer,  GSA  IDesk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503,  and 
Mary  L.  Curmingham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18th  &  F  Streets, 
NW,  Washington,  IX  20405. 
ANNUAL  REPORTING  BURDEN:  13,500 
responses  per  year;  1  hour  per  response; 
annual  burden  hours  13,500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Kelliher  (703-305-7389). 
COPY  OF  PROPOSAL:  A  copy  of  this 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR).  Room  7102,  GSA 
Building,  X8th  &  F  Street,  NW. 
Washington,  DC  20405,  or  by 
telephoning  (202)  501-2691.  or  by 
faxing  your  request  to  (202)  501-2727. 

Dated:  July  8.  1994. 
Emily  C.  Karam, 

Director,  Information  Management  Division 
(CAI). 

(FR  Doc.  93-17310  Filed  7-15-93;  8:45  am] 
BILUNG  COOE  S820-24-M 


New  Border  Station,  Highgate  Springs, 
VT 

On  January  13, 1994,  the  General 
Services  Administration  (GSA) 
published  a  Notice  of  Intent  in  the 
Federal  Register  to  prepare  an 
Enviroimiental  Impact  Statement  (EIS) 
relating  to  the  plaimed  construction  of 


a  new  Border  Station  at  Highgate 
Springs,  Vermont.  Subsequently,  a 
Scoping  Meeting  was  held  on  March  8, 
1994,  in  furtherance  of  this  stated 
intent.  For  the  reasons  outlined  below, 
the  GSA  has  determined  that  an 
Environmental  Assessment  (EA)  will 
satisfy  National  Environmental 
Protection  Act  requirements  for  the   . 
level  of  construction  anticipated  at  this 
time. 

Subsequent  to  Congressional 
authorization  and  funding  of  this 
project,  it  was  determined  that  there 
was  a  need  to  expand  the  scope  of  the 
project  to  include  a  facility  for  the 
capture  and  temporary,  short  term 
storage  of  hazardous  materials  that 
might  be  accidentally  discharged  from 
trucks  being  inspected  upon  entering 
the  United  States.  Because  of  the 
potential  environmental  impacts 
associated  with  the  transportation, 
handling,  and  storage  of  hazardous 
materials,  GSA  determined  that  it  was 
in  the  best  interests  of  the  Government 
and  the  public  to  prepare  an  EIS. 

GSA  has  now  determined  that  the 
construction  of  the  facilities  for 
handling  hazEirdous  materials  vtall  not 
be  undertaken  at  this  time.  The 
construction  of  the  Border  Station, 
however,  is  still  scheduled  to 
commence  in  September  of  1994. 

If.  in  the  future.  GSA  determines  that 
the  construction  of  the  facilities  for 
handling  hazardous  materials  is 
necessary,  GSA  will  initiate  a  second 
EA  to  assess  the  potential  impacts  of 
this  additional  facility.  In  the  event  that 
the  second  EA  does  not  result  in  a 
Finding  Of  No  Significant  Impact 
(FONSI),  GSA  will  proceed  with  the 
preparation  of  an  EIS,  pursuant  to  GSA 
regulations. 

For  further  information  please  contact 
Mr.  Peter  A.  Sneed,  Director  of  Plaiming 
Staff,  Public  Buildings  Service,  General 
Services  Administration,  26  Federal 
Plaza,  Room  1609,  New  York,  New  York 
10278.  Telephone:  (212)  264-3581. 

Issued  in  New  Yorlc,  NY  on  July  8, 1994. 
William  B.  Jenkins, 
Acting  Regional  Administrator,  General 
Services  Administration. 
[FR  Doc.  94-17311  Filed  7-15-94;  8:45  am] 
BILUNG  COOE  6e20-43-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Supplemental  Awards  to  Current  . 
Community  Partnership  Demonstration 
Program  Grantees 

AGENCY:  Center  for  Substance  Abuse 
Prevention  (CSAP),  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA),  HHS. 
ACTION:  Availability  of  Supplemental 
Funds  for  Six  Currently  Funded 
Grantees  in  the  Center  for  Substance 
Abuse  Prevention's  Community 
Partnership  Demonstration  Grant 
Program. 

SUMMARY:  This  notice  informs  the  public 
that  CSAP  is  making  available 
approximately  $300,000  in  Fiscal  Year 
1994  for  six  supplemental  awards  to 
existing  grantees  in  its  Community 
Partnership  Program  (CPP).  The 
supplemental  funding  is  intended  to 
enable  these  grantees  to  assume  the  lead 
role  for  substance  abuse  prevention 
services  and  collaborate  wi\h  six 
Department  of  Justice  (DOJ)  funded 
Weed  and  Seed  projects  selected  as  sites 
for  a  National  Performance  Review 
(NPR)  Laboratory  in  support  of  anti- 
crime  and  social  service  delivery 
strategies.  A  criterion  for  selection  of  the 
NPR  sites  is  the  existence  of  a  CSAP 
Community  Partnership  grant  in  the 
community.  The  total  number  of  NPR 
applicants  will  therefore  be  limited  to 
twelve  cities  where  this  criterion  is  met. 
The  six  Partnership  grants  will  be 
identified  as  soon  as  the  DOJ  completes 
its  reviews  and  determines  the  priority 
scores  for  selection  of  the  six  NPR  sites. 
Only  these  partnership  grantees 
geographically  collocated  with  the  NPR 
sites  will  then  be  eligible  to  apply  for 
the  CSAP  supplemental  funding.  The 
need  for  collocation  requires  this 
noncompetitive  selection  by  CSAP,  to 
support  the  competitively  selected  NPR 
sites. 

This  funding  vfill  implement  HHS* 
commitment  to  a  Memorandum  of 
Understanding  among  the  U.S. 
Departments  of  Justice,  Housing  and 
Urban  Development,  Labor,  Agricuhure, 
and  Health  and  Human  Services.  The 
Department  Heads  have  expressed 
support  for  the  Administration's 
principle  that  the  Federal  Government 
should  use  its  resources  in  concert  to 
respond  more  effectively  to  community 
needs. 

The  NPR  lab  will  focus  on  enhancing  • 
Federal  support  for  comprehensive 
commimity  strategies  that  utilize 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Supplemental  Awards  to  Current 
Community  Partnership  Demonstration 
Program  Grantees 

AGENCY:  Center  for  Substance  Abuse 
Prevention  (CSAP),  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA),  HHS. 
ACTION:  Availability  of  Supplemental 
Funds  for  Six  Currently  Funded 
Grantees  in  the  Center  for  Substance 
Abuse  Prevention's  Community 
Partnership  Demonstration  Grant 
Program. 


SUMMARY:  This  notice  informs  the  public 
that  CSAP  is  making  available 
approximately  $300,000  in  Fiscal  Year 
1994  for  six  supplemental  awards  to 
existing  grantees  in  its  Community 
Partnership  Program  (CPP).  The 
supplemental  funding  is  intended  to 
enable  these  grantees  to  assume  the  lead 
role  for  substance  abuse  prevention 
services  and  collaborate  with  six 
Department  of  Justice  (DOJ)  funded 
Weed  and  Seed  projects  selected  as  sites 
for  a  National  Performance  Review 
(NPR)  Laboratory  in  support  of  anti- 
crime  and  social  service  delivery 
strategies.  A  criterion  for  selection  of  the 
NPR  sites  is  the  existence  of  a  CSAP 
Community  Partnership  grant  in  the 
community.  The  total  number  of  NPR 
applicants  will  therefore  be  limited  to 
twelve  cities  where  this  criterion  is  met. 
The  six  Partnership  grants  will  be 
identified  as  soon  as  the  DOJ  completes 
its  reviews  and  determines  the  priority 
scores  for  selection  of  the  six  NPR  sites. 
Only  these  partnership  grantees 
geographically  collocated  with  the  NPR 
sites  will  then  be  eligible  to  apply  for 
the  CSAP  supplemental  funding.  The 
need  for  collocation  requires  this 
noncompetitive  selection  by  CSAP,  to 
support  the  competitively  selected  NPR 
sites. 

This  funding  will  implement  HHS' 
commitment  to  a  Memorandum  of 
Understanding  among  the  U.S. 
Departments  of  Justice,  Housing  and 
Urban  Development,  Labor,  Agriculture, 
and  Health  and  Human  Services.  The 
Department  Heads  have  expressed- 
support  for  the  Administration's 
principle  that  the  Federal  Government 
should  use  its  resources  in  concert  to 
respond  more  effectively  to  community 
needs. 

The  NPR  lab  will  focus  on  enhancing  • 
Federal  support  for  comprehensive 
commimity  strategies  that  utilize 


Federal,  State  and  local  public  and 
private  resources.  It  is  designed  to:  (1) 
identify  obstacles  and  possible  solutions 
which  communities  encounter  in 
utilizing  Federal  resources  when 
designing  and  implementing 
neighborhood-based  programs.  This  will 
involve  mapping  the  flow  of  Federal 
resources  into  the  community;  (2)  assist 
neighborhoods  to  refine  and  enhance 
their  anti-crime  and  social  service 
deHvery  strategies,  and  evaluate  their 
programs;  and  (3)  implement  flexible 
funding  approaches  which  involve  the 
leveraging  of  Federal.  State,  local  public 
aiTd  private  resources  in  support  of  a 
comprehensive  strategy. 

In  order  to  receive  a  supplemental 
award,  a  grantee  must  have  a  minimum 
of  one  full  project  year  remaining  in  the 
current  grant  as  of  September  30. 1994. 
Awards  will  be  limited  to  one  year  and 
cannot  exceed  $50,000  in  direct  costs 
plus  allowable  indirect  costs.  The 
application  receipt  and  review  and  the 
award  process  will  be  handled  in  an 
expedited  manner.  Those  applications 
judged  by  an  objective  review  panel  to 
have  sufficient  technical  merit  to 
warrant  funding  will  receive  awards  no 
later  than  September  30, 1994. 
CONTACTS  FOR  FURTHER  INFORMATION:  Mr. 
David  Robbins  at  (301)  443-9438 
(Community  Prevention  and 
Demonstration  Branch,  Division  of 
Community  Prevention  and  Training), 
or  Mr.  Mel  Segal  at  (301)  443-5266 
(Office  of  Intergovernmental  and 
External  Affairs),  CSAP,  Rockwall  0, 
5600  Fishers  Lane,  Rockville.  MD 
20857. 

Authority:  Awards  will  be  made  under  the 
authority  of  Section  516  of  the  Public  Health 
Service  Act,  as  amended. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Community 
Partnership  Demonstration  Grant  Proeram  is 
93.194. 

Dated:  July  12, 1994. 
Richard  Kopanda, 
AcUng  Executive  Officer,  SAMHSA. 
IFR  Doc.  94-17332  Filed  7-15-94;  8:45  am] 
BILLING  C00£  41«2-a(^P 


Food  and  Drug  Administration 
pocket  No.  94M-0220) 

Wesley-Jessen;  Premarket  Approval  of 
Wesley-Jessen®  Multi-Purpose 
Solution 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Wesley- 


Jessen,  Des  Plaines,  IL,  for  premarket 
approval,  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act),  of  the 
Wesley-Jessen®  Multi-Purpose  Solution. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
appUcant,  by  letter  of  June  1, 1994.  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  August  17, 1994. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Saviola,  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-594- 
1744. 

SUPPLEMENTARY  INFORMATION:  On 
December  19, 1991,  Wesley-Jessen,  Des 
Plaines,  IL  60018,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  Wesley-Jessen®  Multi-Purpose 
Solution.  The  device  is  a  chemical 
disinfection  solution  and  is  indicated 
for  use  in  the  chemical  (NOT  HEAT) 
disinfection,  cleaning,  rinsing,  and 
storage  of  soft  (hydrophilic)  contact 
lenses. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Ophthabnic 
Devices  Panel,  an  FDA  advisory  panel, 
for  review  and  recommendation  because 
the  information  in  the  PMA 
substantially  duplicates  information 
previously  reviewed  by  this  panel. 

On  June  1, 1994,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
fi-om  the  Acting  Director  of  the  Office  of 
Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
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either  a  fonnal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procediffes  regulations  or 
a  review  of  the  apphcf  tion  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  undeS  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  mat  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolition  through 
administrative  revievw.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  itsldecision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  wh^  may  participate 
in  the  review,  the  timfe  and  place  where 
the  review  will  occur]  and  other  details. 

Petitioners  may,  at  kny  time  on  or 
before  August  17. 19^.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  nane  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  headiag  of  this 
dociunent.  Received  »etitions  may  be 
seen  in  the  office  abo  re  between  9  a.m. 
and  4  p.m.,  Monday  t  irough  Friday. 

This  notice  is  issue  i  under  the 
Federal  Food,  Drug,  a  id  Cosmetic  Act 
(sees  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  imder  ai  ithority  delegated 
to  the  Commissioner 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Devices  an  i  Radiological 
Health  (21  CFR  5.53)J 

Dated:  July  1,1994. 
loseph  A.  Levitt, 
Deputy  Director  for  RegtUations  Policy.  Center 
for  Devices  and  Radioloi  ical  Health. 
|FR  Doc.  94-17373  Filej  7-15-94:  8:45  ami 
BILUNG  COOE'41«0-01-^ 


[Docket  No.  94M-0213] 


Allergan  Medical 
Approval  of  the 
Ultraviolet-Absortjtn^ 
Chamt)ef  Intraocular  Lens 


AGENCY:  Food  and  Di|ig  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food 
Administration  (FDAJ) 
approval  of  the  appli  :ati 
Medical  Optics.  lrvin|e 
premarket  approval. 


Optics 


Premarket 
Mod^  PC-28LB 
Posterior 


^d  Drug 
is  announcing  its 
ion  by  AUergan 
.  CA,  for 
mder  section  515 


of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act),  of  the  Model  PC-2aLB 
ultraviolet -absorbing  posterior  chamber 
intraocular  lens.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  May 
26, 1994.  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  August  17,  1994. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  L.  Rogers.  Center  for  Devices  and 
Radiological  Health  (HFZ-463).  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850.  301-594- 
2053. 

SUPPLEMENTARY  INFORMATION:  On 
February  8. 1990,  AUergan  Medical 
Optics.  Irvine.  CA  92718,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Model  PC-28LB 
ultraviolet-absorbing  posterior  chamber 
intraocular  lens.  This  device  is 
indicated  for  primary  implantation  for 
the  visual  correction  of  aphakia  in 
persons  60  years  of  age  or  older  where 
a  cataractous  lens  has  been  removed  by 
e.xtracapsular  cataract  extraction 
methods.  The  lens  is  intended  to  be 
placed  in  either  the  ciliary  sulcus  or 
capsular  bag. 

On  April  19, 1990.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory  panel, 
reviewed  and  recommended  approval  of 
the  apphcation.  On  May  26, 1994, 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Acting 
Director  of  the  Office  of  Device 
EvaluaUon,  CDRH. 

A  simimary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  wiA  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  fonnal  hearing  under  part  12  (21 


CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  revievnng 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  17. 1994,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issvied  under  the 
Federal  Food,  E)rug.  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d), 
360j{h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Devices  and  Radiological 
Health  (21  CFR  5.53).  -      ^ 

Dated:  July  1.1994. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiologfcai  Health. 

(FR  Doc.  94-17374  Filed  7-15-94;  8:45  am] 

BILLING  CODE  41«M)1-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-84-3756:  FR-3707-N-02] 

NOFA  for  Youth  Initiative  Under  Public 
and  Indian  Housing  Family  InvesLiient 
Centers:  Amendment  and  Notice  of 
Application  Changes 

AaENCY:  Office  of  the  Assistant    . 
Secretary  for  Public  and  Indian 
Housing,  HUD. 


ACTION:  Amendment  of  NOFA  and 
notice  of  application  changes. 


SUMMARY:  This  amendment  extends  the 
application  due  date  and  revises  the 
application  procedure  for  funds  made 
available  for  the  Public  and  Indian 
Housing  Youth  Development  Initiative 
under  Family  Investment  Centers  (FIC). 
The  NOFA  for  this  program  was 
published  in  the  Federal  Register  on 
May  13,  1994  (59  FR  25262).  Direct 
notice  of  the  application  changes  also 
has  been  provided  to  persons  who  have 
already  requested  an  application  kit. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bertha  M.  Jones,  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
S.VV.,  Room  4112,  Washington,  DC. 
20410;  telephone  (202)  708-4233.  To 
provide  service  for  persons  who  are  ' 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TDDV,  1-800- 
877-8339,  or  202-708-9300.  (Telephone 
numbers,  other  than  "800"  TDD 
numbers,  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  In  order  to 
provide  potential  applicants  with 
sufficient  time  to  complete  their 
applications  and  address  the  revised 
application  procedures,  which  have 
been  provided  directly  to  persons  who 
-have  requested  applications  and  are  also 
set  out  in  this  notice,  the  Department  is 
extending  the  deadline  for  applications 
under  the  NOFA  for  Youth 
Development  Initiative  Under  Public 
and  Indian  Housing  Family  Investment 
Centers.  The  Department  is  also  , 
increasing  the  number  of  points 
available  in  the  ranking  factor  that 
addresses  the  need  for  services  by 
eligible  residents  under  both  the 
category  for  conversion/renovation/ 
supportive  services  and  the  category  for 
supportive  services  (only).  Any 
apphcant  that  has  already  submitted  an 
apphcation  may  elec4  to  submit  a 
revised  apphcation  by  July  29,  1994. 

In  addition,  the  Department  clarifies 
that  although  term  Service  Coordinator 
is  defined  in  the  NOFA  159  FR  25263), 
the  activities  referenced  in  that 
definition  should  not  be  included  as 
supportive  services.  The  Service 
Coordinator  salary  should  be  listed  as  a 
separate  line  item  in  the  grant 
application  budget.  This  clarification  is 
also  indicated  in  the  Youth 
Development  Initiative  Application  Kit. 

The  Department  is  taking  these 
actions  based  on  its  authority  imder  42 
U.S.C.  1437t  and  3535(d). 


Pi 
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proi 
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ACTION:  Amendment  of  NOFA  and  . 
notice  of  application  changes. 
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SUMMARY:  This  amendment  extends  the 
application  due  date  and  revises  the 
application  procedure  for  funds  made 
available  for  the  Public  and  Indian 
Housing  Youth  Development  Initiative 
under  Family  Investment  Centers  (FIC). 
The  NOFA  for  this  program  was 
published  in  the  Federal  Register  on 
May  13,  1994  (59  FR  25262).  Direct 
notice  of  the  application  changes  also 
has  been  provided  to  persons  who  have 
already  requested  an  application  kit. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bertha  M.  Jones,  Office  of  Resident 
Initiatives,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
S.W.,  Room  4112,  Washington,  D.C. 
20410;  telephone  (202)  708-J233.  To 
provide  service  for  persons  who  are 
hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  l-flOO-877-TDDy,  1-800- 
877-8339,  or  202-708-9300.  (Teieph-one 
numbers,  other  than  '•800*'  TDD 
numbers,  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  In  order  to 
provide  potential  applicants  with 
sufficient  time  to  complete  their 
applications  and  address  the  revised 
application  procedures,  which  have 
been  provided  directly  to  persons  who 
-have  requested  applications  and  are  also 
set  out  in  this  notice,  the  Department  is 
extending  the  deadline  for  applications 
under  the  NOFA  for  Youth 
Development  Initiative  Under  Public 
and  Indian  Housing  Family  Investment 
Centers.  The  Department  is  also  , 
increasing  the  number  of  points 
available  in  the  ranking  factor  that 
addresses  the  need  for  services  by 
eligible  residents  under  both  the 
category  for  conversion/renovation/ 
supportive  services  and  the  categor>-  for 
supportive  ser\'ices  (only).  Any 
apphcant  that  has  already  submitted  an 
apphcation  may  elec4  to  submit  a 
revised  applicatiop  by  July  29,  1994. 

In  addition,  the  Department  clarifies 
that  although  term  Service  Coordinator 
is  defined  in  the  NOFA  (59  FR  25263), 
the  activities  referenced  in  that 
definition  should  not  be  included  as 
supportive  services.  The  Service 
Coordinator  salary  should  be  listed  as  a 
separate  line  item  in  the  grant 
application  budget.  This  clarification  is 
also  indicated  in  the  Youth 
Development  Initiative  Application  Kit. 

The  Department  is  taking  (hese 
actions  based  on  its  authority  under  42 
U.S.C.  1437t  and  3535(d). 


Amendment  of  NOFA 

Accordingly,  FR  Doc.  94-1 1610,  the 

NOFA  for  Youth  Development  Initiative 

Under  Public  and  Indian  Housing 

Family  Investment  Centers,  published  at 

59  FR  25262  (May  13,  1994).  is  amended 

as  follows: 

1.  On  page  25262,  column  1,  the 
second  sentence  in  the  paragraph 
following  the  heading  "Dates"  is  revised 
to  read  as  follows: 

*  *  •  The  apphcation  deadline  will 
be  4:30  p.m.,  local  time,  on  Julv  29, 
1994. 

2.  On  page  25265,  column  2.  in  the 
first  paragraph  under  the  heading  "G. 
Ranking  Factors"  each  of  the  two 
references  to  "150  points"  is  revised  to 
read  "170  points",  and  the  last  sentence 
is  revised  to  read  as  follow-s: 

•  *   *  HUD  may  fund  grants  out  of 
rank  order  based  on  project  size  and 
geographical  diversity. 
•        •        *      -  •        « 

3.  On  page  25265,  column  2.  under 
the  section  headed  "(1)  Conversion/ 
Renovation/Supportive  Senices 
Activities"  in  Section  FG  of  the  NOFA , 
the  parenthetical  phrase  immediately 
after  the  beading  is  revised  to  read 
"(Maximum  170  points)",  and 
paragraph  (a)  is  revised  to  read  as 
follows: 

(a)  Evidence  of  the  need  for 
supportive  services  by  eligible  residents 
1 30  points); 

4.  On  page  25265,  column  3.  under 
the  section  headed  "(2)  Supportive 
Services  Only"  in  Section  l.G  of  the 
-NOFA,  the  parenthetical  phrase 
immediately  af^er  the  heading  is  revised 
to  read  "(Maximum  170  points) '.  and 
paragraph  (a)  is  revised  to  read  as 
follows: 

(a)  Evidence  of  the  need  for 
;^supporti've  services  by  eligible  vouth  (30 
points); 

-Revision  of  Application  Kit 

5.  In  the  Youth  Development 
Application  Kit,  Tab  5  (Applicants  for 
Funds  to  Provide  Renovation/ 
Conversion  Activities/New  Construction 
Activities  (only)),  the  following  cover 
sheets  should  be  included  with  a 
submission: 

G.  Need  for  Supportive  Services 

Provide  a  description  of  the  need  for 
supportive  services  that  will  be 
provided  in  the  proposed  facility  bv 
eligible  residents. 

H.  Description  of  Publio'Private 
Assistance 

Provide  a  description  of  public  or 
private  sources  of  assistance  that  can 
reasonably  be  expected  to  fund  or 


provide  supportive  services,  including 
evidence  of  any  intention  to  provide 
assistance  expressed  by  State  and  local 
governments,  private  foundations,  and 
other  organizations  (including  nonpro.*5t 
organizations). 

I.  Service  Agency  Certification 

■Provide  a  certification  from  an 
appropriate  agency  that  the  provision  of 
supportive  services  is  well  designed  to 
provide  famiUes  better  access  to 
educational  and  employment 
opportunities  and  there  is  reasonable 
likelihood  that  such  services  will  be 
provided  for  the  entire  period  specified. 

J.  Evidence  of  Firm  Commitment 

Provide  evidence  of  a  firm 
commitment  of  assistance  from  one  or 
more  sources  that  ensures  that  the 
supportive  services  will  be  provided  for 
not  less  than  one  year  following  the 
completion  of  activities  imder  the 
NOFA.  Evidence  shall  be  in  the  form  of 
a  letter  or  a  resolution. 

K.  Description  of  Plan  for  Conti  luing 
Services 

Provide  a  description  of  the  plan  for 
continuing  the  operation  of  the  Youth 
FIC  and  the  provision  of  supportive 
services  to  famhhes  for  at  least  one  veai 
following  the  completion  of  the 
activities  funded. 

Apphcants  should  submit  the  abc .  e 
in  addition  to  cover  sheets  "A"  thro  c~ 
"F"  provided  in  the  application  kit 
under  tab  5. 

Date:  July  12.  1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian    ' 
Housing. 

!FR  Doc.  94-17404  Filed  7-15-34;  8  45  a,T.< 

BILUNG  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-04-4 120-03;  WYW13Z70Q 

Coal  Leases,  Exploration  Licenses, 
etc.;  Wyoming 

AGENCY:  Bureau  of  Land  Manageroect. 
•  Interior. 

ACTION:  Notice  of  Invitation  for  Coal 
Exploration  License. 

SUMMARY:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  Februarv  25. 
1920,  as  amended  by  section  4  of  the 
Federal  Coal  Leasing  Amendments  Act 
of  1976,  90  Stat.  1083.  30  U.S.C  201fC>). 
and  to  the  regulations  adopted  as 
Subpart  3410.  Title  43  Code  of  Federal 
Regulations,  all  interested  parties  are 
hereby  invited  to  participate  with 
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Carbon  County  UCG,  Inc..  on  a  pro  rata 
cost  shahag  basis  in  its  program  for  the 
exploration  of  coal  (deposits  owned  by 
the  United  States  of  Ainerica  in  the 
following-describedjiaiKis  in  Carbon 
County.  Wyoming: 


.  21  N..  R.  S9  W..  6tfa 
Sec.  2:  Lots  1  thru  4. 
Sec.  12:  All; 
Sec.  14:  All; 
22  N,.  R.  89  W.  6th 
Sec.  4:  Lots  1  thru  4, 
Sec.  8:  All: 
Sec.  22:  All; 
Sec.  26:  Aii; 
Sec.  28:  All; 
Sec.  34:  All; 
.  23N.,R.89W..6th 
Sec.  20:  All; 
Sec.  32:  AIL 
Containing  7.031.87 


P.M.,  Wyoming 

S2N2.  S2: 


».M.,  Wyoming 
S2N2.  S2: 


P.M..  Wyoming 


seres,  more  or  less. 


I  le. 


AH  ofthecoalin 
land  consists  of  unl4ased 
The  purpose  of  the 
is  to  identify  coal  resources 

underground  gasific  ition 

pro  josed 


above-described 
Federal  coal. 
Exploration  program 
suitable  for 


ADDRESSES:  The 
program'  is  fully  des  :ribed 
conducted  pursuant 
plan  to  be  approved  by 
of  the  exploration 
review  during  no 
the  following  ofBcc! 
number  VVYWl327q6) 
State  Office.  2515 
Box  1828,Chevenn< 
BLM.  Rawlins" 
Third  Street.  Rawli 


p  an 
arm  jl 


V\  arren 


Distrct 


lirs. 


SUPPLEMENTARY 
notice  of  invitation 
the  Dai/y  Tiwe^  of 
each  week  for  two 
beginning  the  week 
in  the  Federal  Regi^i 
electing  to  parti 
exploration  progran 
notice  to  both  the  B 
County  UCG.  Inc 
(30)  days  after 
invitation  in  the 
written  notice  shou 
following  addresses 
One  Williams  Center 
Tulsa.  OK  7410 
Wyoming  State 
MiniQg  Law  and 
Box  1828.  Chevenm 


vi 
Fa 


n3 


The  foregoing  is 
Federal  Register  puf^uant 
Code  of  Federal 
1(0(1). 

Vernon  G.  Ralli. 
Acting  Chief.  Branch 
Minerals. 

IFR  Doc.  94-17325  FiJfcd 
<4ILUNG  cooc  «3io-a-« 


exploration 
and  will  be 
to  an  exploration 
the  BLM.  Copies 
are  available  for 
business  hours  in 
(serialized  under 
BLM,  Wyoming 
Avenue.  P.O. 
WY  82003;  and. 
Office.  1300 
WY  82301. 


INFORMATION:  This 

ill  be  published  in 
wlins,  WY,  once 
c  )nsecutive  weeks 
3f  July  18.  1994.  and 
er.  Any  party 
e  In  this 

must  send  writtL-n 
,M  and  Carbon 
later  than  thirty 
publi  :atjon  of  this 

Register.  The 
i  be  sent  to  the 
Kent  McAllister. 
P.'O.  Box  70. 
1-0070,  and  the  BLM.- 
Office.  Chief,  Branch  of 
Minerals,  P.O. 
WY  82003. 


Fei  eral  ] 


So  id 


f  ubli 


ished  in  the 
to  Title  43 
Regulations,  §3410.2- 


Mining  Law  and  Solid 
7-15-94;  8:45  am] 


[CA-060-65-5101-10-B045,  CA-31587] 

Intent  To  Consider  an  Amendment  to 
the  CaHfomia  Deeeit  Conservation 
Area  Plan  of  1980  and  To  Prepare  an 
Environmemal  tmf>act  Statement 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  California  Desert  District  of  the 
Bureau  of  Land  Management  (BLM), 
pursuant  to  regulatory  procedures  for 
land  use  planning  under  the  Federal 
Land  Policv  and  Management  Act  of 
1976  (43  CFR  1610.5-S),  intends  to 
consider  an  aniendment  to  the 
California  Desert  Conservation  Area 
Plan  for  the  purpose  of  identifying 
public  land  areas  which  may  be  suitable 
for  wind  energy  development  and  to 
analyze  the  impacts  of  any  proposed 
amendment  and  alternatives  in  an 
environmental  impact  statement  (EIS). 
The  primary  purpose  of  tiiis  notice  is  to 
seek  the  public's  assistance  in 
identifying  planning  issues  and 
concerns  to  be  addresses  in  the  plan 
amendment.  This  notice  also  satisfies 
the  requirements  of  Section  102(2)(c)  of 
the  National  Environmental  Policy  Act 
of  1969  which  calls  for  a  30-day  public 
scoping  period  for  EISs  to  enable  the 
public  to  identify  environmental  and 
other  issues  to  be  addressed  in  the  EIS. 
DATES:  Written  comments  on  this 
proposed  plan  amendment  and 
associated  EIS  will  be  accepted  on  or 
before  August  12, 1994.  The  public  is 
also  invited  to  make  comments  at  Ihe 
following  public  scoping  meetings: 
Tues..  July  26,  1994 

Recreation  Hall,  6:30  p.m..  Junction  of 

"O"  and  Barstow  Streets,  Mojave,  - 

Cahfomia 
Wed.,  July  27, 1994 

Recreation  District  Gvm,  6:30  p.m., 

410  West  D  St..  Tehachapi, 

Cahfomia 
Thur.  July  28,  1994 
Weldon  School,  6:30  p.m.,  Hw7  178 

and  Fay  Ranch  Rd.  VVeldon, 

California 
Tues.,  August  9,  1994 
Ed  Oakly  Hall.  6:30  p.m.,  Twin  Oaks. 

Cahfomia 
A  fourth  pubUc  scoping  meeting  will 
also  be  held.  Date  and  location  is  to  be 
announced. 

ADDRESSES:  Please  mail  comments, 
issues  and  concerns  to  Ahmed  Mohsen. 
Team  Leader,  Bureau  of  Land 
Management,  Ridgecrest  Resource  Area, 
300  S.  Richmond  Rd.,  Ridgecrest,  CA 
93555,  Attn;  Wind  Energy  PA/EIS. 
FOR  FURTHER  INFORMATIOH  CONTACT: 


Ahmed  Moshen,  Environmental 
Coordinator,  at  the  above  address  (619) 
375-7125. 

SUPPLEMBfrARy  INFOfMATION:  The  COCA 
Plan  Amendment/Environmental 
Impact  Statement  will  study 
approximately  66,200  acres  of  public 
lands  in  the  Mojave-Tehachapi  Pass  area 
in  Kem  County  to  det«mine  the  area's 
suitability  for  potential  wind  energy 
development. 

The  study  was  initiated  after  the  BLM 
was  approadied  by  several  enei^ 
companies  interested  in  future 
development  of  public  lands  for  wind 
energy. 

BLM's  Ridgecrest  Resource  Area, 
Cahfomia  DeSert  District,  agreed  to 
begin  the  administrative  and 
environmental  process  contingent  on 
the  following:  (1)  A  regional,  ecosystem- 
based  approach  to  defming  the  area  of 
study,  (2)  long-term  planning  decisions 
rather  than  case-by-case  approach,  (3)  a 
preparation  of  a  plan  amendment  and 
an  environmental  impact  statement  (PA/ 
EIS),  (4)  development  is  not  guaranteed 
and  will  be  based  on  the  results  of  the 
PA/EIS  arid  (5)  the  project  proponents 
(Proponents)  would  fund  the  entire 
planning  process. 

Based  on  these  conditions.  BLM  and 
the  Proponents  signed  an  agreement, 
early  in  1993,  to  begin  the  process. 
Based  on  experience  with  wind  energy 
development  in  the  1980s,  BLM  staff 
drew  boundaries  that  encompassed  both 
BLM  and  non-BLM  administered  lands 
in  the  general  area.  BLM  held  a 
competitive  bid  in  September  1993. 
which  brought  $825,000  to  the  U.S. 
Treasury'.  Five  companies  successfully 
bid  on  approximately  24,000  acres. 
Successfiil  wind  energy  bidders  receive 
a  preference  right  to  file  an  application    - 
for  the  parcel(s)  within  the  study  area. 
If  after  completion  of  the  EiS  a  parceUs) 
is  determined  suitable,  BLM  will 
process  the  application. 

Applications  for  parcels  foimd 
unsuitable  will  be  rejected.  This 
preference  right  provides  the  necessary- 
site  control  required  by  the  California 
Public  Utilities  Commission. 

Last  year.  BLM  sent  letters  to  adjacent 
landowners  and  placed  notices  in  three 
local  newspapers  and  the  Federal 
Register.  BLM  also  formed  a  Technical 
Review  Team  (TRT)  that  included 
representation  of  local  residents, 
environmental  groups.  Heritage,  outdoor 
activities/hunting,  ranching/grazing  and 
economic  interests  to  help  coordinate 
the  study.  The  TRT  has  been  meeting 
since  July  1993  on  a  monthly  basis  and 
will  be  assisting  BLM  as  needed 
throughout  the  process.  These  meetings 
are  held  every  second  Tuesday  of  each 
month  and  are  open  to  the  public. 
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Dated:  July  12, 1994. 
Lee  Delaney, 
Resource  Area  Manager. 
IFR  Doc.  S^4-17470  Filed  7-15-94;  8:45  ami 
BILLING  cooc  43lO-»t-M 

Bureau  of  Reclamation 

Southern  Nevada  Water  Authority 
Treatment  and  Transmission  Facility, 
Clar*  County,  NV 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  e'-ivironiuental  impact  statement 

and  notice  of  scoping  meetings. 

SUMmAHY:  The  Southern  Nevada  Water 
Authority  (SNWA)  proposes  to 
ccmstruct  an  intake  structuiB,  water 
treatment  plant  and  associated 
transmissioD  pipelines  to  treat  and 
convey  Colorado  River  water  from  Lake 
Mead  to  the  Las  Vegas  Valley.  Studies 
and  anafysis  have  indicated  that  there  is 
a  need  for  the  additional  Treatment  and 
Transmission  FaciUty  (TTF). 
Reclamation  proposes  to  prepare  a  draft 
Environmental  Impact  Statement  (OS) 
to  address  the  additional  impacts 
associated  with  the  construction  of  the 
facilities.  A, series  of  pubUc  meetings  are 
planned  to  provide  information  and 
receive  oral  comments  from  interested 
parties- 

DATES  AND  ADDRESSES:  There  will  be 
five  public  meetings: 

•  August  22, 1994.  7  p.m.,  Boulder 
City  Hall,  Qty  Council  Chambers,  401 
California  Avenue,  Boulder  City,  NV. 

•  August  24, 1994,  2  p.m.,  Cashman 
Field  Center,  Meeting  Rooms  101-102, 
850  Las  Vegas  Boulevard  North,  Las 
Vegas,  NV. 

•  August  24, 1994,  7  p.m.,  Cashman ' 
Field  Center,  Meeting  Rooms  101-102, 
850  Las  Vegas  Boulevard  North,  Las 
Vegas.  NV. 

•  August  30, 1994,  6:30  p.m..  North 
Las  Vegas  City  Library,  Community 
Room,  2300  Civic  Center  Ehive,  North 
Las  Vegas,  NV. 

•  September  1, 1994,  7  p.m.. 
Henderson  Convention  Center,  200 
South  Water  SL-^et,  Henderson;  NV. 
FOR  FURTHER  MFCRMATKM  CONTACT 
Michael  T.  Walker,  Chief. 
Environmental  Compliance  and 
Technical  Services  Branch,  Biu-eau  of 
Reclamation,  Lower  Colorado  Region, 
P.O.  Box  61470,  Boulder  City,  Nevada 
8900&-1470,  Telephone:  (702)  293- 
8526;  or  Michael  D.  Noah,  EIS  Manager, 
Southern  Nevada  Water  Authority,  1850 
East  Flamingo  Road,  Suite  234,  Las 
Vegas,  Nevada  89119,  Telephone:  |702) 
732-7954. 


'  Dated:  [u)y  12. 1994. 
LeeDelaney, 

Resource  Area  Manager.  ,- 

IFR  Doc.  94-1 7470  Filed  7-15-84;  8:45  ainf 
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Bureau  of  Reclamation 

Southern  Nevada  Water  Authority 
Treatment  and  Transmission  Facility, 
Clark  County,  NY 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement 

and  notice  of  scoping  meetings. 
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summary:  The  Southern  Nevada  Water 
Authority  (SNWA)  proposes  to 
ccmstruct  an  intake  structure,  water 
treatment  plant  and  associated 
transmission  pipelines  to  treat  and 
convey  Colorado  River  water  from  Lake 
Mead  to  the  Las  Vegas  Valley.  Studies 
and  analysis  have  indicated  that  there  is 
a  need  for  the  additional  Treatment  and 
Transmission  Facility  (TTF). 
Reclamation  proposes  to  prepare  a  draft 
Environmental  Impact  Statement  (E3S) 
to  address  the  additional  impacts 
associated  with  the  construction  of  the 
facilities.  A,  series  of  public  meetings  are 
planned  to  provide  infonnation  and 
receive  oral  comments  from  interested 
parties. 

DATES  AND  ADDRESSES:  There  will  be 
five  public  meetings: 

•  August  22, 1994.  7  p.m.,  Boulder 
City  Hall,  Qty  Council  Chambers,  401 
California  Avenue,  Boulder  City,  NV. 

•  August  24, 1994,  2p.m.,  Cashman 
Field  Center,  Meeting  Rooms  101-102, 
850  Las  Vegas  Boulevard  North,  Las 
Vegas.  NV. 

•  August  24, 1994,  7  p.ra.,  Cashman 
Field  Center,  Meeting  Rooms  101-102, 
850  Las  Vegas  Boulevard  North,  Las 
Vegas.  NV. 

•  August  30. 1994, 6:30  p.m..  North 
Las  Vegas  City  Library,  Community 
Room,  2300  Civic  Center  Ehive,  North 
Las  Vegas,  NV. 

•  Septeijiber  1, 1994.  7  p.m., 
Henderson  Convention  Center,  200 
South  Water  Street,  Henderson;  NV. 
FOR  FURTHER  mFCPMATKIH  COMTACB 
Michael  T.  Walker,  Chief. 
Environmental  Compliance  and 
Technical  Services  Branch,  Bureau  of 
Reclamation,  Lower  Colorado  Region, 
P.O.  Box  61470,  BouldCT  Qty,  Nevada 
8900&-1470,  Telephone:  (702)  293- 
8526;  or  Michael  D.  Noah,  EIS  Manager, 
Southern  Nevada  Water  Authority,  1850 
East  Flamingo  Road,  Suite  234,  Las 
Vegas,  Nevada  89119.  Telephone:  1702) 
732-7954. 


SUPPLEMBn-ARY  (NFOnMATXM:  The  Us 
Vegas  Valley  currently  relies  on  the 
Southern  Nevada  Water  System  (SNWS) 
to  provide  85  percent  of  the  Valley 
water  supply.  Because  the  SNWS  is 
currently  the  only  majcR'  water  supply 
system  serving  southern  Nevada's 
population  of  nearly  1  million  residents 
and  over  20  million  visitors  each  year, 
planning  efforts  have  been  initiated  to 
identify  the  iiecessary  elements  required 
to  develop  a  back-up  water  treatment 
and  transmission  facility  to  provide 
"relief  capacity.  The  goal  of  the  planning 
efforts  for  a  SNWA  TTF  project  is: 

To  develop  a  reliable  and  demand- 
responsive  municipal  water  system  that  will 
supplement  tb«  existing  SoutLern  Nevada 
Water  System  during  periods  of  curtailed 
production  arsystan  {ulure,  and  provide  the 
State  erf  Nevada  fiill'accen  to  its  Colando 
River  water  entitlement 

The  results  of  supply  and  demand 
projections  few  the  SNWA  service  area 
suggest  that  summo'  shortages  due  to 
insufficient  facihty  capacity  could  occur 
as  soon  as  the  summer  of  1996  unless 
system  improvements  are  made. 
Improvements  to  the  SNWS.  and  the 
groundwater  pimiping  and  distribution 
S3«tems,  may  prolong  the  ability  of  the 
SNWA  purveyors  to  provide  adequate 
water  supphes  to  the  year  2000. 

Planning  efibrts  have  focused  on 
identifying  potential  projects  that 
provide  reliable,  efficient,  and 
enviroiunentally  acceptable  alternatives 
to  supply  water  drawn  from  Lake  Mead 
and  delivered  to  the  Las  Vegas  Valley. 

The  alternatives  contain  three  major 
components;  a  raw  water  intake 
structure,  a  water  treatment  plant,  and 
a  transmission  system.  Preliminary 
analyses  have  b^n  conducted  on  each 
of  these  major  proje<^  components  to 
identify  and  evaluate  possible 
configurations  of  the  project.  The  resuhs 
of  these  studies  have  defined  three 
primary  groups,  or  "families,"  of  project 
alternatives  grouped  geographically  into 
Northern,  Central,  and  Southern 
Families. 

The  Northern  Family  ibcludes  intake 
locations  in  the  north  shore  of  Las  Vegas 
Bay  to  Callville  Bay.  Studies  indicate 
that  the  water  quahty  at  Callville  Bay  is 
adequate,  but  visual  impacts  resulting 
from  the  construction  of  an  intake  and 
new  overhead  power  lines  to  service  the 
treatment  plant  could  pose  significant 
environmental  constraints.  Treatment  of 
water  from  Las  Vegas  Bay  would  be 
more  expensive  than  water  from  the 
mainstream  of  the  Colorado  River  or 
Lake  Meed,  because  the  Bay  is  affected 
by  its  proximity  to  existing  and 
proposed  wastewater  treatment  plant 
outfalls. 


The  Central  Family  of  ahemative 
alignments  includes  an  intake  at  or  near 
the  existing  SNWS  intake.  Evaluation  ol 
this  alternative  benefits  frcMn  a  vast 
amount  of  v.ater  quality  data  collected 
during  ongoing  SNWS  research- 
However,  proximity  to  the  SNWS  would 
likely  expose  the  SNWA-TTF  to  any 
catastrophic  event  that  could  impair  the 
SNWS,  thus  defeating  one  of  the 
primary  goals  of  developing  an 
independent  back  up  system. 

The  Southern  Family  alternative 
includes  intake  sites  at  either 
Promontory  Point  or  Hoover  Dam.  This 
alternative  aUgnment  is  benefited  by  its 
accessibility  to  an  available  power 
supply,  and  its  distance  from 
wastewater  disdiaige.  While  the  Hoover 
Dam  intake  alternative  is  potentially 
less  environmentally  damaging, 
approvals  from  Reclamation  to  aher  the 
design  of  Hoover  Dam  must  be  secured 
for  this  option  to  be  viable. 

Preliminary  analyses  have  been 
conducted  for  project  need,  water 
demand,  geoterimical  and  seismic 
conditions,  water  quality,  intake  depth, 
water  treatment  facility,  wata  dehvery 
system  requirements,  and  power  supply 
alternatives.  Planning  analyses  will 
continue  throughout  the  course  of  the 
project.  To  ensure  that  the  &dl  range  of 
issues  related  to  this  proposed  action 
are  addressed  and  that  aU  significant 
issues  are  identified,  comments  or 
questions  concerning  this  action  and  the 
EIS  should  be  directed  to  the  contact 
provided  above. 

Dated  July  11, 1994. 

Robert  W.  Jofaasoii, 

Acting  Regional  Director,  Louver  Cohrado 
Region. 

IFR  Doc  94-17  329  Filed  7-15-94;  »:*5  araj 
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Bureau  of  Land  Management 

n(>-050-406A-02:  m-^T79i 

Realty  Action;  Recreation  and  Public 
Purposes  (R4PP)  Act  Classification; 
Blaine  County,  Idaho 

AGENCY:  Bureau  of  Land  Mana^ment, 
Interior. 

ACTION:  Notice  of  Realty  Action;  RAPP 
Act  Classification;  Correction  to  legal 
description  previously  published  in  the 
Federal  Register  cm  lliursday.  )une  2. 
1994.  Vol  59.  No.  105,  page  28558. 

SUMMARY:  Change:  Portion  of  legal 
description  identified  as  Lot  1  should 
read  Lot  3.  (second  paragraph,  second 
line,  first  cohmin). 


36450 


Dated:  July  8, 1994. 
Janis  L  VanWyhe, 
Associate  District  Maihger. 
[FR  Doc.  94-17312  Fil^d  7-1&-94;  8:45  am) 
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irfTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-103  (^b-No.  7X)] 

I 
The  Kansas  City  Southern  Railway 
Company— Abandonment  Exemption— 
In  LeFlore  County,  bK 

The  Kansas  City  Southern  Railway 
Company  (KCS)  ha^  filed  a  notice  of 
exemption  under  4^  CFR  1152  Subpart 
F — Exempt  Abanddfiments  to  abandon 
an  approximately  9i49-mile  line  of 
railroad  extending  between 
approxiniately  milwost  27.56  F  at  the 
connection  of  the  KCS  main  line  in 
Poteau.  OK.  and  milepost  37.05  F  at 


Wister.  OK,  in  LeFl 
KCS  has  certified 


traffic  has  moved  oi  er  the  line  for  at 
least  2  years;  (2)  the  re  is  no  overhead 
traffic  on  the  line;  (:  i)  no  formal 
complaint  filed  by  t  user  of  rail  service 


on  the  line  (or  by  a 


State  or  local 


government  entity  i  cting  on  behalf  of 
such  user)  regardin; ;  cessation  of  service 
over  the  line  either  s  pending  with  the 
Commission  or  wit]  i  any  U.S.  District 
Court  or  has  been  d  jcided  in  favor  of 
the  complainant  wi  ihin  the  2-year 
period;  and  (4)  the  lequirements  at  49 
CFR  1105.7  (enviroi  unental  reports),  49 
CFR  1105.8  (histori ;  reports),  49  CFR 

1105.11  (transmitta  letter).  49  CFR 

1105.12  (newspapei  publication),  and 
49CFRll52.50(d)(  .)  (notice  to 
governmental  agen<  ies)  have  been  met. 


As  a  condition  to 


condition  adequate 


'  Pursuant  to  49  CFR  1 
must  file  a  verified  notia 
least  50  days  before  the 
discontinuance  is  to  be 
applicant,  in  its  verified 
proposed  consununation 
Because  the  veriHed  noti 
27.  1994.  however 
been  proposed  (o  take 
1994.  Applicant's 
and  informed  of  the 

The  Rails  to  Trails 
supports  and  joins  in  the 
issuance  of  a  notice  of 
the  line  pursuant  to 
Trails  System  Act,  16  U 
City  of  Poteau.  OK.  also 
NITU.  The  Commission 
Conservancy's  trail  use 
may  be  filed,  in  a  subseq  i 


re  County,  OK. » 
that:  (1)  No  local 


use  of  this 


exemption,  any  em  )loyee  adversely 
affected  by  the  abar  domnent  shall  be 
protected  under  On  rgon  Short  Line  R. 
Co. — Abandonmen  — Goshen,  360  I.C.C. 
91  (1979).  To  addre  ;s  whether  this 


y  protects  affected 


52.50(d)(2),  the  railroad 
with  the  Commission  at 
abandonment  or 
c  )nsummated.  The 
lotice,  indicated  a 
date  of  |une  10. 1994. 
:e  was  not  filed  until  lune 
consiimmation  should  not  have 
prior  to  August  16. 

has  been  contacted 
consummation  date. 
Cor^rvancy  (Conservancy) 
notice.  It  also  supports 
inlerim  trail  use  (NTfU)  for 
sectipn  8(d)  of  the  National 

CS  1247(d).  KCS  and  the 
^pport  the  issuance  of  a 
1  rill  address  the 
n  iquest.  and  any  others  that 
ent  decision. 


pli  ce  I 
repreS4  ntative  I 
)  com  ct 


employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  August 
17,  1994,  imless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues, ^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/rail  banking  requests  under  49 
CFR  1152. 29 ■•  must  be  filed  by  July  28, 
1994.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  August  8, 
1994,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Jay  M. 
Nadlman,  114  West  Eleventh  St.,  Kansas 
City,  MO  64105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

MP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  July  22,  1994.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  3219,  Interstate  Commerce 
Commission,  Washington.  DC  20423)  or 
by  calling  Elaine  Kaiser.  Chief  o£  SEA, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  availafble  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  July  12, 1994. 


2  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  parly  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Outof-Service  Rail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Bail  Abandonment— Offers  of 
Finan.  Assist..  4  LCC2d  164  (1987). 

*The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  StrirkUmi,  Jr., 
Secretary. 

IFR  Doc.  94-17357  Filed  7-15-94;  8*45  am] 
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[Finance  Docket  No.  32536] 

Norfolk  Southern  Ralhway  Company 
and  CSX  Transportation,  Inc.— Joint 
Relocation  Project  Exemption — 
Between  Wateree  and  Foxvllle,  SC 

On  June  21, 1994,  Norfolk  Southern 
Railway  Company  (NS)  filed  a  notice  of 
exemption  under  49  CFR  1180.2(d)(5)  to 
relocate  a  line  of  railroad  in  a  joint 
project  with  CSX  Transportation,  Inc. 
(CSX).  The  transaction  was  to  have  been 
consummated  on  or  as  soon  as  possible 
after  July  1,1994. 

NS  and  CSX  have  separate  tracks 
between  Wateree  and  Foxville,  SC.  The 
joint  project  involves:  (1)  CSX's 
granting,  under  an  agreement  with  NS, 
trackage  rights  to  NS  between  Milepost 
AKB-351.9  (Wateree)  and  Milepost 
AKA-344.1  (Foxville),  via  Eastover 
Jimction,  SC  (Milepost  AKA-349.3)  (the 
joint  track),  a  distance  of  approximately 
7.8  miles  in  Sumter  and  Richland 
Counties,  SC;  (2)  NS*  incidental 
abandonment  of  its  track  extending 
between  NS  Milepost  SB-5.0  at  Wateree 
and  NS  Milepost  SB-12.2  at  Foxville,  a 
distance  of  7.2  miles;  a".d  (3)  NS' 
construction  of  a  connecting  track  at 
Foxville,  between  CSX  Milepost  AKA- 
344.1  and  NS  Milepost  SB-12.2. 

The  line  relocation  project  will 
provide  an  alternate  route  for  NS' 
operations,  thus  obviating  the  need  fqr 
NS  trains  to  travel  through  an  area 
between  Wateree  and  Foxville  which  is 
both  swampy  and  difficult  to  maintain. 
NS  states  that  no  shippers  are  located  on 
the  track  to  be  abandoned  and  that  NS 
overhead  traffic  will  be  rerouted  over 
the  joint  track.  NS  asserts  that  the  joint 
project  will  not  generate  any  new  traffic, 
that  there  will  not  be  an  extension  of  NS 
rail  service  into  new  territory,  and  that 
there  will  be  no  change  in  the 
competitive  structure  of  the  rail  carriers 
in  the  area. 

The^ommission  will  exercise 
jurisdiction  over  the  abandonment  or 
construction  components  of  a  relocation 
project,  and  require  separate  approval  or 
exemption,  only  where  the  proposal 
involves,  for  example,  a  change  in 
service  to  shippers,  expansion  into  new 
territory,  or  a  change  in  existing 
competitive  situations.  See,  generally, 
Denver B- R.G.W.R.  Co.—Jt.  Proj.— 
Relocation  over  BN.  4  I.C.C.Zd  95 
(1987).  The  Commission  has  determined 


that  line  relocation  projects  may 
embrace  trackage  rights  transactions 
such  as  the  one  involved  here.  See 
D.T.&I.R.^Trackage  Rights.  363  l.C.CL 
878  (1981).  Under  these  standards,  the 
embraced  incidental  abandonment, 
construction,  and  trackage  rights 
components  require  no  separate 
approval  or  exemption  when  the 
relocation  project,  as  here,  will  not 
disrupt  service  to  shippers  and  thus 
qualifies  for  the  class  exemption  at  49 
CFR  1180.2(d)(5). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  By.  co.— Trackage  Rights— 
BN,  354  I.CC.  605  (1978),  as  modified 
in  Mendocino  Coast  Ry.,  Inc. — Lease 
and  Operate,  360  I.C.C.  653  (1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to         j 
revoke  will  not  stay  the  transaction.  j 

Pleadings  must  be  filed  with  the 
Commissioa  and  served  on:  Robert ).  i 

Cooney,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA         i 
2351Q-2191,  ^  I 

I 

Decided:  July  11 , 1 994. 

By  the  Commission,  Da'/id  M.  Konschoik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 

IFR  Doc.  94-17356  Filed  7-li-94;  8:45  am) 
eiLUNO  COM  1Mt-tt-» 


NATIONAL  CREOrr  UMON 
ADMtNlSTRATION 

Public  Infonnation  Collection 
Requirement  Submitted  to  OMB  for 

Review 

July  13, 1994. 

"The  National  Credit  Union 
Administration  submitted  the  following 
public  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Papenvork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Copies  of  the  submission  may  be 
obtained  by  calliug  the  NGUA  Clearance 
Officer  listed.  Comments  regarding 
information  collections  should  be 
addressed  to  the  OKJB  reviewer  listed 
and  to  the  NCUA  Clearance  Officer, 
NCUA,  Office  of  Administration,  Room 
5107, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

National  Crediit  Union  Administration 

OMB  NumZwrr  New  CoHection 

Form  Number:  None 

Type  of  Review:  Clearance  of  new 

collection  required  by  statute  and 

reguktioo. 
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that  line  relocation  projects  may 
embrace  trackage  rights  transactions 
such  as  the  one  involved  here.  See 
D.T^  LR.^Trackage  Rights.  363  I.C.C 
878  (1981).  Under  these  standards,  the 
embraced  incidental  abandonment, 
construction,  and  trackage  rights 
components  require  no  separate 
approval  or  exemption  when  the 
relocation  project,  as  here,  vvill  not 
disrupt  service  to  shippers  and  thus 
qualifies  for  the  class  exemption  at  49 
CFRll80^(dK5). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry.  co.— Trackage  Rights— 
BN.  354  I.CC.  605  (1978),  as  modified 
in  Mendocino  Coast  Ry.,  Inc. — Lease 
and  Operate.  360  I.C.C.  653  (1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pieadingfl  must  be  filed  with  the 
Commission  and  served  on:  Robert  ]. 
Cooney,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510-2191.         .       ~         -      j 

Decided:  July  11, 1994. 

By  the  Commission,  David  M.  Konschoik, 
Director.  Office  of  Proceedings. 
Sidney  L.  StrickUnd.  |r^ 
Secretary. 

(FR  Doc.  94-17356  Filed  7-15-94;  8;4S  ami 
BILUNO  COM  nN-t1-» 


NATIONAL  CREOTT  UNION 
ADMINISTRATION 

Public  Information  Col[ectk>n 
Requirement  Submitted  to  0MB  for 
Review 

July  13, 1994.  1 

The  National  Credit  Union 
Administration  submitted  the  following 
public  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Papenvoric 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Copies  of  the  submission  may  be 
obtained  by  calling  the  NCUA  Clearance 
Officer  listed.  Comments  regarding 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  NCUA  Clearance  Officer. 
NCUA,  Office  of  Administration,  Room 
5107, 1775  EKike  Street,  Alexandria,  VA 
22314-3428. 

National  Crediit  Union  Administration 

OMB  Numher:  New  CoHection 

Form  Number:  None 

Type  of  Review:  Clearance  of  new 

collection  required  by  statute  and 

regulation. 


TitJe:  Truth-hi-Savings— 12  CFR  Part 
707 

Description:  The  Truth  hi  Savings  Act  of 
1991  (TISA)  sets  forth  a 
c»mprehensive  scheme  of  written 
disclosures  to  be  provided  under 
various  circumstances  by  credit 
unions  to  their  members  and  potential 
members.  The  statute  and  the 
regulation  require  credit  unions  to 
provide  specific  disclosures  in  the 
following  instances:  upon  request  or 
when  an  accoimt  is  opened  (12  CFR 
Part  707);  when  a  disclosure  tram 
changes  or  when  certain  term  share 
accoimts  are  close  to  renewal  (12  CFR 
707.5);  on  periodic  statements  of 
account  activity  (12  CFR  707.6);  and 
in  advertisements  (12  CFR  707.8).  The 
'     purpose  of  TISA  is  to  enable 
consumers  to  make  informed 
decisions  about  accounts  at  credit 
unions. 

Respondents:  All  credit  unions. 

Estimated  Number  of  Respondents: 
12.967 

Estimated  Burden  Hours  per  Kesponse 
1  minute. 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
10,467,679  hours. 

Clearance  Officer  Wibner  A.  Tbeard 
(703)  518-6410,  National  Credit 
Union  Administration,  Room  5107, 
1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

OMB  Revieww:  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Becky  Baker, 

Secretary  of  the  NCUA  Board. 

(FR  Doc  94^17369  Filed  7-15-94;  8:45  an.? 

BILUNO  COOE  7539-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Astronomical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  ibliowing 
meeting: 

Name:  Special  Emphasis  Panel  in 
Astronomical  Sciences. 

Dote  and  Time:  August  2, 1994  8:30  A.M. 
Until  4:00  P.M. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  320,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Benjamin  B.  Snavely. 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard,  Room 
1045,  Arlington,  VA  22230.  Telephone:  ^703) 
306-1820. 


Purpose  of  Meeting:  To  review  and 
evaluate  Starfire  Optical  Range  proposals. 

A^nda.-  Review  and  evaluation  of  Starfini 
Optical  RaogB  pro{>osaIs. 

Reason  for  Closing:  The  proposals  tteing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  includiag 
technical  information  md  persona) 
information  conceming  individuaSs 
associated  with  the  proposaia.  These  matters 
are  exempt  under  5  U.S.Q  552t>(c)  (4)  and  (6) 
of  the  Government  In  the  Sunshine  Act 

Dated:  )uly  12.1994. 
M.  Rebeoca  Winkler. 
Committee  Management  Officer. 
|FR  Doc  94-17324  Filed  7-15-94;  8.45  am/ 
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NUCLEAR  REGULATORY 
COMMiSSiON 

(Docket  Na  50-322] 

Long  Island  Power  Authority; 
Shoraham  Nucleer  Power  Station; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  from  the  requirements  of 
10  CFR  140.1 1  (a)(4)  to  Fadhty 
Operating  License  No.  NPF-82,  issued 
to  the  Long  Island  Power  Authority 
(LIPA  or  the  licensee),  for  the  Shorehaift 
Nuclear  Power  Station  (SNPS).  Unit  1  al 
Wading  River,  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  from 
10  CFR  140.11(a)(4]  to  the  extent  thai 
primary  financial  protection  in  the 
amount  of  9100,000.000  shall  be 
maintained  and  an  exemption  from 
participation  in  the  industry 
retrospective  rating  plan  (secondary 
level  financial  protection)  for  SNPS.  Tbo 
licensee  requested  the  exemption  in  a 
letter  dated  )anuary  20.  1994. 

The  Need  for  the  Proposed  A  ction 

SNPS  was  permanently  shut  down  on 
February  28. 1989.  and  all  spent  fuel  has 
been  shipped  offsite  to  Philadelphia 
Electric  Company.  On  July  19, 1991,  the 
NRC  modified  Facihty  Operating 
License  No.  NPF-82  to  a  PossessioD- 
Only  Ucense  (POL).  The  SNPS  is  being 
dismantied  in  accordance  with  the 
approved  SNPS  Decommi&sioning  Plan. 
The  requested  exemption  addrasaea  two 
areas  for  relief  in  financial  protection 
requirements:  (1)  A  reduction  in  the 
primary  financial  protection  covengi 
requirements  frton  $200,000,000  to 
$100,000,000;  and  (2)  withdrawal  from 
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participation  in  the  industry 
retrospective  rating  plan. 

Since  LIPA  no  lon^r  contributes  as 
great  a  risk  to  the  re 
plan  participants  as 
plant,  this  reduction 
reflected  in  the  inde 
requirements  to  whii 
subject.  Approval  of 
allow  a  more  equitab^  allocation  of 
financial  risk. 


Environmental  Impai  t  of  the  Proposed 
Action 


in  I 


The  proposed  actic^ 
any  environmental 
proposed  exemption 
changes  in  surety 
indemnity  requirement; 
NRCinlOCFR51.22 
determined  that  a  lic(  nse 
would  meet  the  criteria 
exclusion  from  the 
environmental  assesstnent 
environmental  impac ; 

Since  the  proposed 
involve  a  change  in  p 
configvyation.  there  i 
assurance  that  the  prd 
would  not  increase 
the  consequences  of 
reduce  the  margin  of 
would  be  made  in  the 
quantities  of  effluents 
released  offsite.  Furth  er, 
no  significant  increas ; 
individual  or  cumu 


does  not  involve 
pacts.  The 
s  in  a  subject  area, 
insurance  and/or 
s.  for  which  the 
c)(10)  has 

amendment 
for  categorical 
I  for  either  an 


ilai 


or  an 
statement, 
action  does  not 
ant  operation  or 
reasonable 
posed  action 
probability  or 
accident  or 
:  (afety.  No  changes 
types  or 
that  may  be 

there  would  be 
in  the  allowable 
ve  radiation 


tie 
an 


N  IC  concludes  that 
'  rauld  result  in  no 
environmental 


exposure. 
•  Accordingly,  the 
this  proposed  action 
significant  radiological 
impact. 

With  regard  to  potehtial 
radiological  impacts, 
action  does  not  affect 
plant  effluents  and 
environmental  impac 
NRC  concludes  that  t]  lere  are  no 
significant  non-radiol  sgical 
associated  with  the  pi  oposed 


has 


Alternatives  to  the  Pri  iposed  Action 

( loncluded  that 
e  enviroimiental 

the  proposed 
with  equal  or 
impacts  need  not 


Since  the  NRC  has 
there  are  no  measura^l 
impacts  associated 
action,  any  alternati 
greater  environmenta 
be  evaluated. 


Alternative  Use  ofRe^urces 

This  action  does  no ; 
of  resources  not  previ ) 
in  the  Supplement  to 
report  for  the  SNPS. 

Agencies  and  Persons 

The  license  initiate!  I 
The  NRC  staff  review)  4 
NRC  staff  consulted  v>  ith  a 


pspective  rating 
loes  an  operating 

risk  should  be 

ification 

the  licensee  is 
is  request  would 


non- 
he  proposed 
non-radiological 
no  other 
Therefore,  the 
e  no 
impacts 
action. 


with 
iv( 


involve  the  use 

usly  considered 

iie  Environmental 

Consulted 

this  exemption. 
"  the  request.  The 


representative  of  the  State  of  New  York 
regarding  the  environmental  impact  of 
the  proposed  action,  and  the  State  did 
not  provide  comments. 

Finding  of  No  Significant  Impact 

Based  upon  this  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
NRC  has  ddtenniatfd  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  application  for 
exemption  dated  April  29, 1991.  and 
January  20.  1994,  which  is  available  for 
public  inspection  at  the  Commission 
Public  Docimient  Room,  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the 
Shoreham  Woding  River  Public  Library. 
Shoreham  Wading  River  High  School, 
Route  25A,  Shoreham.  NY  11792. 

Dated  at  Rockville,  Mar>'land.  this  11th  day 
of  July.  1994. 

For  the  Nuclear  Regulatory  Commission. 

John  H.  Austin. 

Chief,  Low-Level  Waste  and  Decommissioning 

Projects  Branch,  Division  of  Waste 

Management,  Office  of  Nuclear  Material 

Safety  and  Safeguards. 

(FR  Doc.  94-17333  Filed  7-15-94:  8:45  am] 

BILLING  CODE  759(MI1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Office:  John  J.  Lane, 
(202) 942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extensions 

Rule  489  and  Form  F-N 

File  No.  270-361 
Rule  3  and  Form  U-3A3-1 

File  No.  270-77 
Rule  95  and  Form  U-13E-1 

File  No.  270-74 
Form  U-7D 

File  No.  270-75 
Rules  1(a)  and  1(b)  and  Forms  U5A  and 
USB 

File  No.  270-168 
Rule  26 

File  No.  270-78 
Rule  62  and  Form  U-R-1 

File  No.  270-166 
Rule  44 

File  No.  270-162 


Rule  88  and  Form  U-13-1 
File  No.  270-80 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission 
(Commission)  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  on  previously 
approved  collections  on  the  follovkring 
rules  and  forms: 

Rule  489  requires  entities  that  are 
excepted  from  the  definition  of 
investment  company  by  virtue  of  rule 
3a-6  under  the  Investment  Company 
Act  of  1940  (1940  Act)  to  file  Form  F- 
N  to  appoint  a  United  States  agent  for 
service  of  process  when  making  a  public 
offering  of  securities  in  the  United 
States.  It  is  estimated  that  each  of  the 
fifty  respondents  on  Form  F-N  incur  an 
average  of  one  burden  hour  annually. 

Rule  3  permits  a  bank  which  is  also 
a  public  utility  holding  company  to 
claim  exemption  from  the  Public  Utility 
Holding  Company  Act  of  1934  (Act)  by 
filing  an  annual  statement  on  Form  U- 
3A3-1.  The  Commission  receives  five 
filings  from  banks  annually,  each  taking 
about  two  hours  to  complete,  thus 
imposing  a  total  annual  burden  of  ten 
hours. 

Rule  95  requires  service  companies  to 
file  reports  on  Form  U-13E-1  with  the 
Commission  prior  to  performing  under 
contracts  for  registered  holding 
companies  or  their  subsidiaries,  for 
services,  construction,  or  the  sale  of 
goods.  One  company  meets  this 
requirement  annually,  at  an  estimated 
average  annual  burden  of  two  hours. 

Form  U-7D  establishes  the  filing 
company's  right  to  the  exemption 
authorized  for  financing  entities  holding 
title  to  utility  assets  leased  to  a  utility 
company.  The  form  imposes  a  total 
burden  of  126  hours  on  42  respondents. 

Rule  1(a)  and  1(b)  and  Forms  USA 
and  USB  implement  Sections  5(a)  and 
5(b)  of  the  Act  which  require  any 
holding  company  or  any  person 
proposing  to  become  a  holding  company 
to  file  with  the  Commission  a 
notification  of  registration  and 
registration  statement,  respectively.  The 
burden  of  this  requirement  is 
approximately  80  hours  annually  for 
one  respondent. 

Rule  26  sets  forth  the  financial 
statement  and  recordkeeping 
requirements  for  registered  holding 
companies  and  subsidiaries.  The  burden 
of  this  filing  is  included  in  the  burden 
of  filing  Form  U5S,  which  is  submitted 
separately,  thus  Rule  26  imposes  no 
annual  burden. 

Rule  62  prohibits  the  solicitation  of 
authorization  regarding  any  security  of 


a  regulated  company  in  connection  with 
reorganization  subject  to  Commission 
approval  or  regarding  any  transaction 
which  is  the  subject  of  an  application  or 
declaration,  except  pursuant  to  a 
declaration  regarding  the  solicitation 
which  has  become  effective.  The  rule 
and  Form  U-R-1  Impose  a  burden  of  50 
hours  annually  on  10  companies. 

Rule  44  implements  Section  12(d)  of 
the  Act  by  prohibiting  sales  of  utility 
securities  or  any  utility  assets  owned  by 
a  registered  holding  company,  except 
pursuant  to  a  declaration  which  notifies 
the  Commission  of  the  proposed  sale 
and  which  has  become  effective.  The 
rule  imposes  a  burden  of  72  hours 
annually  on  3  respondents. 

Rule  88  requires  the  filing  of  Form  U- 
13-1  for  a  mutual  or  subsidiary  service 
company  performing  services  for 
affiliate  companies  of  a  holding 
company  system.  The  rule  imposes  a 
burden  of  36  hours  aimually  on  18 
respondents. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  Exchange 
Commission  at  the  address  below. 
Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  comphance  with  the 
Commission  rules  and  forms  to  John  J. 
Lane.  Associate  Executive  Director, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
(Project  Numbers  3235-0411,  3235- 
0160, 3235-0162.  3235-0165.  3235- 
0170, 3235-0183,  3235-0152.  3235- 
0147  and  3235-0182),  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  July  5, 1994. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-17313  Filed  7-15-94:  8:45  am) 
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I.  Introduction 

On  April  26, 1993,  the  Chicago  Stock 
Exchange,  Inc.,  formally  the  Midwest 
Stock  Exchange.  ("CHX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
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a  regulated  company  in  connection  with 
reorganization  subject  to  Commission 
approval  or  regarding  any  transaction 
which  is  the  subject  of  an  appUcation  or 
declaration,  except  pursuant  to  a 
declaration  regarding  the  solicitation 
which  has  become  effective.  The  rule 
and  Form  U-R-1  Impose  a  burden  of  50 
hours  annually  on  10  companies. 

Rule  44  implements  Section  12(d)  of 
the  Act  by  prohibiting  sales  of  utility 
securities  or  any  utility  assets  owned  by 
a  registered  holding  company,  except 
pursuant  to  a  declaration  which  notifies 
the  Commission  of  the  proposed  sale 
and  which  has  become  effective.  The 
rule  imposes  a  burden  of  72  hours 
annually  on  3  respondents. 

Rule  88  requires  the  filing  of  Form  U- 
13-1  for  a  mutual  or  subsidiary  service 
company  performing  services  for 
affiliate  companies  of  a  holding 
company  system.  The  rule  imposes  a 
burden  of  36  hours  annually  on  18 
respondents. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  Exchange 
Commission  at  the  address  below. 
Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hoiu^  for  comphance  with  the 
Conmiission  rules  and  forms  to  John  J. 
Lane,  Associate  Executive  Director, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
(Project  Numbers  3235-0411,  3235- 
0160, 3235-0162.  3235-0165,  3235- 
0170, 3235-0183,  3235-0152,  3235- 
0147  and  3235-0182),  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  July  5. 1994. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-17313  Filed  7-15-94;  8:45  ami 
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I.  Introduction 

On  April  26, 1993,  the  Chicago  Stock 
Exchange,  Inc.,  formally  the  Midwest 
Stock  Exchange,  ("CHX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  piirsuant  to  Section 


19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  the  Exchange's  arbitration  rules. 
On  March  31, 1994,  the  Exchange 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  June  1, 1994,  the  Exchange 
submitted  to  the  Commission 
Amendment  No.  2  to  the  proposed  rule 
change.* 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34141  (June 
1. 1994),  59  FR  29454  (June  7, 1994).  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change  as  amended. 

II.  Description  of  the  Proposal 

The  CHX  is  amending  its  arbitration 
rules  as  set  forth  in  Rules  23  and  24  of 
Article  VIII  to  bring  them  more  closely 
in  line  with  the  Uniform  Code  of 
Arbitration  developed  by  the  Securities 
Industry  Conference  on  Arbitration 
("SICA").5  The  CHX  is  amending  its 
arbitration  rules  concerning,  among 
other  things,  redesignation  of  the 
section  references  in  Rule  24,  class 
action  claims,  the  circimistances  under 
which  the  CHX  will  arbitrate  a  claim, 
simphfied  arbitration,  peremptory 
challenges,  joinder  and  consolidation, 
filing  amended  pleadings,  monetary 
awards,  and  the  fee  schedule  for 
arbitrating  at  the  CHX.  The  specific 
amendments  are  described  more  fully 
below. 

The  CHX  is  adding  a  provision  (CHX 
Rule  24,  Section  1(c))  to  its  arbitration 
rules  providing  that  class  actions  will 
not  be  eligible  for  submission  to 
arbitration.  However,  an  individual  may 
pursue  a  claim  in  arbitration  if  class 
certification  is  denied;  the  case  is 
decertified;  the  customer  is  excluded 
from  the  class;  or  the  customer  elects 
not  to  participate  in  the  putative  or 
certified  class  action  or  has  complied 


M5U.S.C78s(b)(l)(1988). 

^  17  CFR  240.19b-«  (1994). 

'  See  letter  from  David  T.  Rusoff,  Attorney.  Foley 
ft  Lardner,  to  Sandra  Sciole.  Special  Counsel,  SEC, 
dated  March  30, 1994^ 

••  See  letter  from  David  T.  Rusoff,  Attorney,  Foley 
&  Lardner,  to  Sandra  Sciole,  Special  Counsel.  SEC. 
dated  May  31, 1994.  Amendment  No:  2  made 
certain  changes  to  Interpretation  and  Policy  .01  and 
.02  to  Rule  24. 

'  SICA  is  comprised  of  a  representative  bom  each 
self-regulatory  organiiation  ("SRO")  that 
administers  an  arbitration  program,  a  representative 
of  the  securities  industry,  and  four  representatives 
of  the  public.  The  SROs  that  administer  an 
arbitration  program  are  the  New  York  Stock 
Exchange,  American  Stock  Exchange,  Boston  Stock 
Exchange.  Cincinnati  Stock  Exchange,  CHX.  Pacific 
Stock  Exchange,  Philadelphia  Stock  Exchange,  the 
Chicago  Board  Options  Exchange,  the  National 
Association  of  Securities  Oealera.  and  the 
Municipal  Securities  Ruletiuking  Board. 


with  other  court  prescribed  conditions 
for  withdrawal.  The  Exchange  is 
amending  Section  33  of  Rule  24 
(redesignated  as  Section  31)  requiring 
the  addition  of  a  provision  to  pre- 
dispute  arbitration  agreements  regarding 
the  inehgibility  of  class  actions  for 
arbitration.^ 

Rule  24,  Section  1  adds  Interpretation 
and  Pohcy  .01  which  addresses  an 
existing  Exchange  policy  regarding  the 
determination  whether  to  accept  a  claim 
for  arbitration  at  the  Exchange.  The 
Exchange's  policy  is  to  accept  a  claim 
for  arbitration  if  the  Exchange  is  the 
Designated  Examining  Authority 
("DEA")  of  the  Respondent  member  or 
if  the  enforcement  of  the  applicable 
rules  has  not  been  ceded  to  another  self- 
regulatory  organization  ("SRO") 
pursuant  to  its  Rule  17d-2  Agreement.' 
In  other  cases,  the  Exchange  may 
decline  the  use  of  its  arbitration 
facilities  if  the  nexus  between  the 
dispute  and  the  Exchange  is  minimal. 

Tne  Exchange  considers  claims 
submitted  to  the  arbitration  department 
on  a  case-by-case  basis  and  examines 
the  pohcy  described  above  in 
determining  whether  a  claim  will  be 
accepted.  Under  the  Exchange's  pohcy, 
the  only  discretion  whether  the 
Exchange  will  accept  a  claim  for 
arbitration  occurs  when  the  Exchange  is 
not  the  DEA  for  the  Respondent  member 
and  the  enforcement  of  a  particular  rule 
has  not  been  ceded  to  another  SRO 
pursuant  to  Rule  17d-2.  In  this  event,  as 
stated  above,  the  Exchange  may  reject 
the  claim  for  arbitration  if  the  nexus 
between  tha  dispute  and  the  Exchange 
is  minimal. 

The  Exchange  believes  that  the  poUcy 
places  fair  limitations  upon  the 
responsibility  of  the  Exchange  to  make 
its  arbitration  facihties  available  bv 


■Rule  24,  Section  31.  Paragraph  5  is  amended  to 
state  that  all  agreements  shall  include  a  statement 
that  "no  person  shall  bring  a  punitive  or  cntified 
class  action  to  arbitration,  nor  seek  to  enforce  any 
pre-dispute  arbitration  agreement  against  any 
person  who  has  initialed  in  court  a  putative  class 
action;  who  is  a  member  of  a  putative  class  who  has 
not  opted  out  of  the  class  with  respect  to  any  claima 
encompassed  by  the  putative  class  action  until  (i) 
the  class  certification  is  denied:  or  (ii)  the  daas  is 
decertified;  or  (iii)  the  customer  is  excluded  from 
the  class  by  the  court  Such  forbearance  to  enforce 
an  agreement  to  arbitrate  shall  not  constitute  a 
waiver  of  any  rights  under  this  agreement  except  to 
the  extent  stated  herein." 

'  Pursuant  to  Rule  17d-2  under  the  Act,  any  two 
or  more  SROs  may  file  with  the  Commission  •  plan 
for  allocating  among  the  SROs  the  responsibility  lo 
receive  regulatory  reports  from  persons  who  are 
members  or  participants  of  more  than  one  of  such 
SROs  to  examine  such  |>eraons  for  compliance,  or 
to  enforce  compliance  by  such  persons,  with 
specified  provisions  of  the  Act.  the  rules  and 
regulations  thereunder,  and  the  rules  of  such  SROs, 
or  to  carry  out  other  specified  regulatory  functions 
with  res[>ect  to  such  persons.  See  17  CFR  240.1 7d- 
2  (1994). 
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requiring  that  the  uliderlying  dispute 
have  some  minimal  nexus  (or  contac;ts) 
to  the  Exchange. 

Rule  24,  Se^on  i  also  adds 
intetpTetation  and  bolicy  .02  which 
extends  jurisdiction  over  former 
members  and  member  organizations  for 
controversies  which  had  their  genesis 
during  the  period  in  which  the  former 
member  was  an  Exc^iange  member.  ^ 

Rule  24.  Section  2(c)  (Simplified 
Arbitration)  amends  the  fee 
requirements  for  sii|iplified  arbitrations 
(cases  not  exceeding  a  dollar  amount  of 
$10,000).9  J 

Rule  24.  Section  2(h)  provides  a 
mechanism  for  resolving  pre-hearing 
matters  in  a  simplified  proceeding.  This 
amendment  codifiet  the  appllcabiUty  of 
the  discovery  procedures  set  forth  in 
Section  14  (redesignated  as  Section  20) 
to  simphfied  arbitrations. 

Rule  24.  Section  8(a)(2)(v)  classifies 
individuals  who  ara  registered  under 
the  Commodities  Ebfchange  Act  or  are 
members  of  a  registfred  futures 
association  or  any  commodities 
exchange  as  being  b  om  the  securities 
industry  for  purpose  (s  of  classification  of 
arbitrators. 

Rule  24,  Section  io  is  amended  to 
clarify  the  time  limi  ations  applicable  to 


Sl.OOOor  less  ... 
S1.001-S2.500_ 
S2,501-$5,000 .., 
55,001 -SI  0.000 


Polcy 


ten  ns 


"Interpretation  end 
1  states  that  for  purposes 
ucdOT  Article  vm.  the 
organization."  "Miociata* 
"employee  of  a  member," 
encompass  lhos«  persona 
Exchange  nwitihan  or 
member  at  tba  time  tb* 
which  gave  riaa  to  the 

*Ru!e24.  SwtioaZfc; 
Claimant  sfaaii  pay  a  GUii| 
deposit  M  lycifiad  ia 
filing  tiw 

disposition  of  the  aoni 
arbitrator.  The  CHX  is  aim  i 
to  state  that  the  costs  to 
procsedinf  shall  in  oc 
amount  specified  in 

'•In  addition,  the 
13(d)  to  sute  that  in  arb 
muUiple  Oeimants, 
Respondenta.  the  Director 
aLithor:zed  to  datannine 
parties  should  prooaMi  in 
arbitrations.  Such 
considered  subsequeot  to 
pleadings.  The  Director 
authorized  to  determine 
claims  Eied  separately  en 
authorized  to  consolidate 
and  award  purposes. 


S«tion: 
iSuhauMion  Agr  lanoent 
ibiU 


•«(  Dt 

iSectii  in 


Exchi  nge 


,  Resp<  ndi 


p  -elij 


I  determi  nat: 


a  party  wishing  to  utilize  a  peremptory 
challenge.  Rule  24.  Section  13(c)(5)  is 
amended  to  state  that  the  Director  of 
ArbitiatioD  may  extend  any  time  period 
in  this  section  (whether  siich  be 
denominated  as  a  Claim,  Answer. 
Counterclaim.  Cross-Claim,  Reply,  or 
Third-Party  pleading). 

Rule  24.  Section  13(d)  is  amended  to 
clarify  the  rule  with  respect  to  joinder 
and  consolidation.  It  also  authorizes  the 
Director  of  Aifaitration  to  make 
preliminary  determinations  in  cases 
where  issues  concerning  joinder  and 
consohdation  are  in  dispute.  Howrever, 
all  further  detenninati(»is  with  respect 
to  joinder  and  consolidation  will  remain 
wdth  the  arbitration  panel. '° 

Rule  24,  Section  19  (redesignated  as 
Section  18)  requires  a  party  requesting 
an  adjournment  to  deposit  a  fee,  not  to 
exceed  51.000,  upon  making  the 
request.  If  granted,  the  arbitrators  may 
waive  the  deposit  or,  in  their  award, 
return  the  deposit.'' 

Rule  24,  Section  24  (redesignated  as 
Section  22)  clarifies  that  arbitrators  are 
empowered  to  take  appropriate  action, 
which  can  include  the  assessment  of 
fees  or  costs,  preclusion  of  documents 
or  witnesses,  and  making  disciplinary 


referrals  in  order  to  t^ain  compliance 
with  all  rulings  by  the  arbitrators. '^ 

Rule  24,  Secti<m  2S  (redesignated  as 
Section  26)  requires  parties  filing 
amended  pleadings  to  serve  such 
different  pleadings  on  all  other  parties. 
This  change  refieves  the  Director  of 
Arbitration  from  the  requirement  to 
serve  such  pleadings. '^ 

Rule  24,  Section  30  (redesignated  as 
Section  28)  sets  forth  the  requirement 
that  all  monetary  awards  be  paid  within 
30  days  of  receipt  unless  a  motion  to 
vacate  has  been  filed  with  the  court. 
Additionally,  the  section  mandates  that 
interest  accrue  from  the  date  of  the 
award,  until  paid,  if  the  award  is  not 
paid  within  30  days,  or  the  motion  to 
vacate  is  xmsuccessful,  or  as  sj)ecified 
by  the  arbitrators.  Interest  shall  be 
assessed  at  the  prevailing  legal  rate  in 
the  state  where  the  award  is  rendered  or 
at  a  rate  set  by  the  arbitrator(s).  This 
change  will  encourage  the  prompt 
payment  of  awards.'* 

Rule  24,  Section  32  (redesignated  as 
Section  30)  amends  the  ciurent  fee 
schedule  in  place  at  the  CHX  and 
conforms  its  fee  schedtile  to  those  at  the 
other  SROs.  The  CHX  is  adopting  the 
following  Schedule  of  Fees: 


Schedule  of  Fees— Pubuc  Customer  Claimant 


Amount  in  dispute 


Filing  fee 


$15 
25 
SO 
75 


Paper 


$15 
25 
75 
75 


Hearing  deposit 


1  Art).* 


•$15 

•25 

•100 

•200 


Art). 


.02  to  Rule  24.  Section 
f  this  Rule  and  Rule  23 
member."  "member 
person"  and  an 
shall  be  deemed  to 
kcd  entities  who  were 
associated  with  a 
ciictiOMiancas  occurred 
cor  troversy. 

amended  to  state  that  the 
fee  and  remit  a  hearing 
30  of  this  Rule  upon 
The  Goal 
ba  detatminad  by  the 
amending  Section  2(d) 
I  Ckimant  under  either 
exceed  the  total 
30  of  this  Rule, 
is  amending  Section 
tuitions  where  there  are 
ents  or  Third  party 
of  Arbitration  shall  be 

Lminarily  whether  such 
jie  same  or  separate 

ions  will  be 
:he  filing  of  all  responsive 
of  Arbitration  shall  be 
iminary  whether 
related  and  shall  be 
uch  claims  for  hearing 


f  ■elr 


Section  13(dUll  is  amended  to  state  that  all 
persons  may  join  in  one  action.as  Claimants  if  they 
assert  any  right  to  relief  jointly,  severally,  or  arising 
out  of  the  same  transaction,  occurrence,  or  series  of 
transactioaa  or  eccnnaacaa  and  if  any  questions  of 
law  or  ktX  ceminop  n>  all  thaaa  Claimants  will  arise 
in  the  action.  All  persons  may  be  joined  in  one 
action  as  respondents  if  there  is  assimed  against 
them  jointly  or  severally  any  right  to  relief  arising 
out  of  the  same  transaction,  occurrence,  or  series  of 
transactions  or  occurrences  and  if  any  questions  of 
law  or  fact  common  to  all  respondents  will  arise  in 
the  action.  A  Claimant  or  respondent  need  not 
assert  rights  to  or  defend  against  all  the  relief 
demanded,  (udgment  may  be  gieeo  for  one  or  more 
of  the  claimants  according  to  their  respective  rights 
to  relief,  and  against  one  or  more  respondents 
according  to  their  respective  liabilities. 

Rule  24.  Section  14  is  amended  to  state  that  the 
time  and  place  for  the  initial  hearing  shall  be 
determined  by  the  Director  of  Arbitration  and  each 
hearing  thereafter  by  the  arbitrators.  Notice  of  the 
time  and  place  for  the  initial  hearing  shall  be  given 
at  least  eight  business  days  prior  to  the  date  fixed 
for  the  hearing  by  personal  service,  registered,  or 
certified  mail  to  each  of  the  parties  unless  the 
parties  shall,  by  their  mutual  consent,  waive  the 
notice  provisions  under  this  section.  Notice  for  each 
hearing.  Ihereefter.  shall  be  given  as  the  arbitrators 
may  determine.  Attendance  at  a  hearing  waives 
notice  thereof. 

'  ■  Section  ISfb)  is  amended  to  state  that  a  party 
requesting  an  adjournment  after  arbitrators  have 


been  appointed  shall,  if  an  adjournment  is  granted, 
deposit  a  fee.  equal  to  the  initial  deposit  of  forum 
fees  for  the  first  adjournment  and  twice  the  initial 
deposit  of  forum  fees,  not  to  exceed  Sl.OOO.  for  a 
second  or  subsequent  adjournment  requested  by 
that  party.  The  arbitrators  may  waive  the  deposit  of 
this  fae  or  in  their  awards  may  direct  the  return  of 
the  adjoiirrmient  fee. 

•2Section22  toRule24  provides:  "the 
arbitratoits)  shall  be  empowered  to  imerpret  and 
determine  the  applicability  of  all  provisions  under 
this  Rule  and  to  take  appropriate  action  to  obtain 
compliance  with  any  ruling  by  the  arbitrator(s). 
Such  interpretations  and  actions  to  obtain 
compliance  shall  be  final  and  binding  upon  the 
parties." 

"  Amended  Rule  24,  Section  26  states,  in  part. 
that  the  party  filing  a  new  or  different  pleading 
shall  serve  on  all  other  parties,  a  copy  of  the  new 
or  different  pleading  in  accordance  with  the 
provisions  set  forth  in  Section  13Cb).  The  other 
parties  may,  within  ten  business  days  from  the 
receipt  of  service,  file  a  response  with  all  other 
parties  and  the  Director  of  Arbitration  in 
accordance  with  Section  13(b). 

'*Rule  24.  Section  28  is  amended  to  include 
Paragraphs  (f)  and  (g).  Rule  24.  Section  28(0  states 
that  the  awartls  shall  be  made  publicly  available, 
provided  however,  that  the  name  of  the  customer 
party  to  the  arbitration  will  not  be  publicly 
available  if  he  or  she  so  requests  in  writing. 
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■  The  1  Art)itrator  column  also  sets  forth  the  forui 


Amount  in  c 


Sl.OOOor  less „ 

Sl.001-$2,500 

S2.501-S5.000 ;....". i . 

$5,001 -SI  0,000 

31 0,001 -S30.000 '. 

S30,001-S50,000 .      "" 

850,001 -Si  00.000  , 

Si  00,001 -5500,000  ; 

5500,001-55,000,000  „  i 

Over  $5,000,000 j "Z 

'  This  is  tf>e  fee  schedule  for  claims  submitted  b 
nofvmembers  other  than  public  customers,  arxJ  for 
against  members  or  member  organtzaticos  or  non-i 
with  a  single  arbitrator. 


Amoui 


Si  0.000  Of  less  

510,001  to  $100,000 
5100.001  or  more 


The  Exchange  is  amending  Rule  23  to 
clarify  that  members  must  arbitrate 
controversies  unless  the  parties  agree  to 
bring  a  matter  before  the  Exchange's 
Floor  Procedure  Committee. 's  The  rule 
also  provides  that  the  Floor  Procedure 
Committee  may  appoint  an  arbitrator  if 
a  member  party  fails  to  do  so  after  due 
notice. IS 


'•^The  Committee  on  Floor  Procedure  has  general 
supervision  of  the  conduct  and  dealings  on  the. 
Floor  of  the  Exchange  and  recommends  for 
adoption  by  the  Executive  Committee  such  rules 
and  regulations  as  may  be  .necessary  for  the 
convenient  and  orderly  transaction  of  business  of 
the  Floor  of  the  Exchange.  The  Committee  has  the 
power  to  enforce  such  rules  and  regulations  by 
recommending  staff  investigations  for  violations 
thereof,  in  accordance  with  the  procedure  provided 
in  Article  Xn.  See  CHX  Article  IV,  Rule  3. 

'"CHX  Rule  23(a)  is  amended  to  state  thai  any 
controversy  between  parties  who  are  members, 
member  organizations  or  their  nominees  or 
associated  persons  which  arises  out  of  the  Exchange 
business  of  such  parties  shall  be  submitted  to 
arbitration,  through  the  Director  of  Arbitration,  to 
an  Arbitration  Panel  composed  of  members  of  the 
Committee  on  Floor  Procedure,  unless  non- 
members  are  also  parties  to  the  controversy.  If  non- 
members  are  al»o  parties  to  such  controversies,  the 
arbitrator  shall  be  appointed  in  accordance  with 
Section  8  of  Rule  24  under  this  Article  unless  the 
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SCHEDULE  OF  FEES— PUBLIC  CUSTOMER  ClAIMANT-Continued 


Amount  in  dispute 


S10,001-$30,000 

S30,001-S50,000.. 

S50,001-S100,000  .... 
S100,001-S500,000  .. 
$500,001-55.000,000 
Over  $5,000,000 


..:.L.. 


Filing  (ee 


100 
120 
150 
200 
250 
300 


■  The  1  Arbitrator  column  also  sets  forth  the  forum  fees  for  pre-hearing  conferences  with  a  single  artjitrafof 

Industry  Claimant* 


Paper 


Hearing  deposit 


1  Art).* 


300 
300 
300 
300 
300 
300 


Art). 


S400 
400 
500 
750 

rooo 

rsoo 


Amount  in  dispute 


Si  ,000  or  less 

Sl.001-$2,500 

S2,501-$5.000 

S5,001 -SI  0,000  

Si  0,001 -$30,000 

S30.001-S50,000 

S50.001-S1 00.000  .... 
SlOO.OOl-SSOO.OOO  .. 
5600,001 -35,000,000 
Over  $5.000.000 


Filing  fee 


S500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


Paper 


575 
75 
75 
75 


Heanng  deposrt 


1  Art.* 


•5300 
•300 
•300 
•300 
300 
300 
300 
300 
300 
300 


3  Art). 


S600 

600 

600 

750 

-.000 

-.500 


m^f^^^^^^^^^^^^^^^^msBi 


Member  Controversies 


Amount  in  dispute 

510.000  Of  less  

$10,001  to  $100,000 

5100,001  or  more 


Filing  fee 


5100 
200 
300 


Pre-^.ear- 
ing 


5150 
300 
500 


Hearing 


750 

.000 


The  Exchange  is  amending  Rule  23  to 
clarify  that  members  must  arbitrate 
controversies  unless  the  parties  agree  to 
bring  a  matter  before  the  Exchange's 
Floor  Procedure  Committee. ^s  j£g  njjg 
also  provides  that  the  Floor  Procedure 
Committee  may  appoint  an  arbitrator  if 
a  member  parly  fails  to  do  so  after  due 
notice.'^ 


"The  Committee  on  Floor  Procedure  has  general 
supervision  of  the  conduct  and  dealings  on  the. 
Floor  of  the  Exchange  and  recommends  for 
adoption  by  the  Executive  Committee  such  rules 
and  regulations  as  may  be  .necessary  for  the 
convenient  and  orderly  transaction  of  business  of 
the  Floor  of  the  Exchange.  The  Committee  has  the 
power  to  enforce  such  rules  and  regulations  by 
recommending  staff  investigations  for  violations 
thereof,  in  accordance  with  the  procedure  provided 
in  Article  XH.  See  CHX  Article  IV,  Rule  3. 

'*CHX  Rule  23(a)  is  amended  to  stale  that  any 
controversy  between  parties  who  are  members, 
member  organizations  or  their  nominees  or 
associated  persons  which  arises  out  of  the  Exchange 
business  of  suci  parties  shall  be  submitted  to 
arbitration,  through  the  Director  of  Arbitration,  to 
an  ArbiUation  Panel  composed  of  members  of  the 
Committee  on  Floor  Procedure,  unless  non- 
members  are  also  parties  to  the  controversy.  If  non- 
members  are  al»o  parties  to  such  controversies,  the 
arbitrator  shall  be  appointed  in  accordance  with 
Section  8  of  Rule  ;!4  under  this  Article  unless  the 


The  Exchange  believes  that  the  rule 
change  is  consistent  with  Section  6fb]  of 
the  Act  in  general  and  furthers  the 
objectives  of  Section  6fb){5),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest  by  improving  the 
administration  of  an  impartial  forum  for 
the  resolution  of  disputes  relating  to  the 
securities  industry.  .^ 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seciuities 
exchange,  and,  in  particular,  with 


non-members  consent  to  arbitration  before  a.T 
arbitration  panel  selected  by  parties  as  provided  in 
Ibis  Rule.  However,  controverj ies  shall  be  resolved 
by  the  Committee  on  Floor  Procedure  if  the  parJes 
to  such  controversy  agree  to  be  bound  by  the 
decision  of  that  Committee  or  if  Exchange  rules 
otherwise  require  resolution  by  the  Committee  oa 
Floor  Procedure,  The  rules  and  procedures 
applicable  to  arbitrations  which  are  set  forth  in  Rule 
24  do  not  apply  to  controversies  which  are  to  be 
resolved  by  the  Committee  on  Floor  Procedure. 


Section  6n))(5)  of  t>ie  Act.''  The 
Commission  believes  the  amendments 
to  the  CHX's  arbitration  rules  are 
consistent  with  the  Section  6(b)f5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  protect  investors  and 
the  Dubhc  interest. 

Tne  Commission  believes  that  the 
Exchange's  amendments  relating  to. 
among  other  things,  class  actions,  pre- 
dispute  arbitration  agreements, 
simplified  arbitration,  classification  of 
arbitrators,  peremptory  challenges, 
pleadings,  joinder  and  consolidation, 
monetary  awards,  and  arbitration  fees 
should  increase  customer  confidence  in 
the  seciuities  markets  and  promote  the  - 
efficient  resolution  of  disputes  for  both 
investors  and  broker-dealers. 

More  specifically,  amending  Rule  24. 
Section  l(c}  to  provide  that  class  actions 
will  not  be  eligible  for  submission  to 
arbitration  should  ensure  that  investors 


'15U.S.C78f(1988). 
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and  broker-dealers  aie  not  put  to  the 
expense  of  duplicative  litigation  by 
assuring  that  class  aOtion  Claimants 
have  access  to  the  courts.  The 
amendment  relating  lo  simplified 
arbitration  proceedii^gs  which,  among 
other  things,  codifiegthe  apphcability  of 
the  discovery  procedures  to  simpUfied 
arbitrations,  should  6  stablish  clear 
procedures  for  discovery  requests  and 
document  production.  This  will  assist 
in  the  fair  resolution  of  arbitration 
controversies  involvi  ng  small  claims. 
The  amendment  to  R  ile  24,  Section 
8(a)(2)(v).  which  clas  »ifies  an  individual 
who  is  registered  unc  er  the 
Commodities  Exchan  ge  Act  or  are 
members  of  a  registei  ed  futures 
association  or  any  co  nmodities 
exchange  as  being  frc  m  the  securities 
industry  for  purposes  of  classification  of 
arbitrators,  is  reasons  ble  given  the 
similarity  between  th  e  futures  and 
securities  industry. 

The  Commission  b  ilieves  that 
amending  Rule  24.  S<  ction  10  to  clarify 
the  time  limitations  a  pplicabie  to  a 
party  wishing  to  utili  te  a  peremptory 
challenge  should  pro  ,ide  parties  with 
clear  guidelines  regai  ding  the  time 
limitations  applicabli  to  peremptory 
challenges,  and  as  a  i  ;sult  contribute  to 
the  prompt  resolutioi  of  the  parties' 
disputes.  In  addition,  amending  Rule 
24.  Section  30  to  reqi  ire  that  all 
monetary  awards  be  ]  laid  within  30  days 
of  receipt  unless  a  nu  lion  to  vacate  has 
been  filed  should  enc  aurage  prompt 
payment  of  arbitratio  i  awards  and 
increase  investor  con  idence  in  the 
arbitration  process. 

The  Commission  b  lieves  that  it  is 
appropriate  to  am.enc  Section  22  of  Rule 
24  to  affirm  the  arbiti  itors'  authority  to 
take  appropriate  actic  n  to  obtain 
compliance  with  any  of  their  rulings 
and  to  provide  that  s\  ch  interpretations 
and  actions  to  obtain  ;orapI:ance  are 
final  and  binding  on  I  he  parties.  The 
Commission  believes  that  the 
amendment  should  n  ise  customer 
confidence  in  the  arb  tration  process  by 
assuring  that  those  in  ii^iduals  who 
utilize  the  CHX's  arbi  nation  forum 
comply  with  the  rulir  gs  of  an  arbitrator. 

The  Commission  al »  finds  that  the 
amendments  to  Rule  :  'A,  Section  30, 
which  lists  the  Excha  ige's  arbitration 
fees  is  consistent  witi  the  requirements 
of  Section  6(b)(4)  of  t]  le  Act.'s  in  that  it 
prqvides  for  the  equit  ible  allocation  of 
reasonable  dues,  fees  md  other  charges 
among  members  of  th ;  Exchange  and 
others  using  its  facilities.  Specifically, 
the  Commission  finds  that  the  amended 
or  newly  adopted  fees  in  Section  30  are 
reasonable  and  shouli  I  help  to 


'•15  0.5.0.  78f(bM4)  (198  I) 


reimburse  the  Exchange  for  various 
costs  incurred  pursuant  to  the 
arbitration  process. 

Finally,  the  Commission  believes  that 
Interpretation  and  Policy  .01  to  Rule  24, 
Section  1.  which  adopts  the  CHX's 
policy  for  determining  whether  the 
Exchange  will  accept  a  claim  for 
arbitration,  appropriately  defines  the 
controversies  that  may  be  arbitrated  at 
the  Exchange.  The  Commission  believes 
that  the  adopted  Interpretation  and 
Policy  reasonably  balances  the 
Exchange's  interest  in  efficiently   . 
allocating  its  arbitration  resources  with 
investor's  interests  in  obtaining  access 
to  an  open  forum  to  arbitrate  claims.  For 
example,  while  the  new  Interpretation 
and  Policy  provides  that  the  CHX  may 
decline  the  use  of  its  arbitration 
facilities  if  the  nexus  between  the 
dispute  and  the  Exchange  is  minimal, 
the  Exchange  will  accept  a  claim  for 
arbitration  if  the  Exchange  is  the  DEA 
for  the  Respondent  member,  if  the 
enforcement  of  the  applicable  rules  has 
not  been  ceded  to  another  SRO  pursuant 
to  its  Rule  17d-2  Agreement,  or  if  the 
nexus  between  the  dispute  and  the 
Exch^ge  is  m.ore  than  minimal.       i 

It  therefore  is  ordered,  pursuant  to' 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  o£ 
Market  Regulation,  pursuant  to  delegated 
authority. 2" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-17315  Filed  7-15-94;  8:45  ami 
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94-17] 

Self- Regulatory  Organizations;  Notfce 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange,  tnc. 
Relating  to  New  Organizational 
Structures. 

Iulyl2, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act  "),  15  use.  78s(b)(l),  notice  is 
hereby  given  that  on  July  7.  1994,  the 
Chicago  StcJCk  Exchange.  Inc.  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
( 'Comm.ission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regxdatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
chajige  firom  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  submit  the 
following  rule  proposal  to  amend 
Article  II,  Section  1  of  the  Exchange's 
Constitution,  and  amend  Article  I,  Rule 
1  of  the  Exchange's  rules.  The  CHX 
proposes  the  following  changes;' 

CONS-nTUTION 

Article  n 

Membership 

Number  and  Ownership  of  Members 

Sec.  1.  The  number  of  equity 
memberships  shall  not  exceed  465. 
Memberships  may  be  owned  by 
individuals,  partnerships,  (and] 
corporations  and  other  organizations, 
under  such  conditions  and 
qualifications  as  shall  be  prescribed  in 
the  Rules  of  the  Exchange  (these  and  all 
other  Rules  of  the  E.xchange  adopted  by 
the  Board  of  Directors  being  hereinafter 
referred  to  as  the  "Rules"). 

RULES 

Article  I 

Rule  1.  An  applicant  for  membership 
shall  meet,  and  a  member  shall  continue 
to  meet,  the  following  basic 
qualifications: 

Citizenship,  Age,  and  Form  of 
Organization 

(a)  If  an  individual,  an  applicant  or 
m.ember  shall  be  of  an  age  so  as  to  be 
responsible  for  his  or  her  contracts 
under  tlie  laws  of  the  State  or  Country 
in  which  he  or  she  engages  in  the 
securities  business.  If  a  partnership,  an 
applicant  or  member  shall  have  at  least 
two  general  partners.  If  a  corporation,  an 
applicant  or  member  shall  be  organized 
under  the  laws  of  one  of  the  states  of  the 
United  States,  under  the  Canada 
Corporations  Act  or  the  incorporation 
statute  of  a  Canadian  province,  or  under 
a  comparable  statute  of  such  other 
Country  in  which  the  corporation  is 
domiciled.  The  Exchange  may,  in  its 
discretion,  and  on  such  terms  and 
conditions  as  the  Exchange  may 
prescribe,  approve  as  a  member 
organization  entities  that  have 
characteristics  essentially  similar  to 
corporations,  partnerships  or  both.  Such 
entities,  and  persons  associated 
therewith,  shall,  upon  approval,  be 
fully,  formally  and  effectively  subject  to 
the  jurisdiction  of,  and  to  the 
Constitution  and  Rules  of.  the  Exchange 
to  the  "same  extent  and  degree  as  are  any 


other  members  organized  as  a 
corporation  or  partnership  and  persons 
associated  therewith. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below.. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1 )  Purpose 

The  purpose  of  the  proposed  change 
is  to  amend  the  Exchange's  Constitution 
and  rules  relating  to  the  admission  of 
entities  with  new  organizational 
structures  as  members.  Specifif;ally,  the 
proposed  amendments  permit  the 
Exchange,  in  its  discretion,  and  on  such 
terms  and  conditions  as  the  Exchange 
may  prescribe,  to  approve  business 
'rusts,^  limited  hability  companies^  or 
tither  organizational  structures  as 
member  organizations  so  long  as  the 
characteristics  of  the  entity  in  question 
are  essentially  similar  to  those  of 
corporations  or  partnerships.  Currently, 
memberships  on  the  Exchange  can  be 
owned  by  individuals,  partnerships  and 
corporations.*  Recent  changes  to  state 
corporate  laws,  however,  have 
expanded  the  types  of  organizational 


'» 15  U.S.C  78Sa)t(2)  (1968). 
«17  CFR  200.30- 3(a«  12)  (1991). 


'  With  respect  to  the  following  language,  braclcets 
indicates  material  to  t>e  deleted  and  italicizing 
indicates  new  material. 


^The  term  "business  trust"  is  generally  used  to 
describe  a  trust  in  which  the  managers  are 
principals,  and  the  shareholders  are  cestuis  que 
trust.  The  essential  attribute  is  that  property  is 
placed  in  the  hands  of  trustees  who  ma.nage  and 
deal  with  it  for  use  and  benefit  of  beneF.ciaries. 
Black's  Law  Dictionary  180  (5th  ed.  1979). 

'  A  limited  liability  company  ("LLC")  combines 
various  characteristics  of  both  corporations  and 
partnerships.  For  example,  an  LLC  is  a  non- 
corporate entity  under  which  neither  the  owners 
nor  those  managing  the  business  are  personally 
liable  for  the  entities  obligations,  however,  the  LLC 
is  treated  as  a  pass-through  entity  for  federal 
income  tax  purposes.  See  Robert  R.  Keatinge  et  al.. 
The  limited  Liability  Company  A  Study  of  the 
Emerging  Entity.  47  Bus.  Law.  378  (1992). 

*  The  Exchange  stated  that  noncorporate  or 
partnership  entities  would  have  to  be  structured  in 
such  8  format  that  would  qualify  as  a  broker  or 
dealer  registered  with  the  SEC  pursuant  to  the  Act. 
since  this  is  a  prerequisite  to  becoming  an  Exchange 
member  organization.  Telephone  conversation 
between  David  Rusoff,  Attorney,  Foley  &  Lardner, 
and  Louis  A.  Raadazzo.  Attorney.  SEC.  on  July  11. 
1994. 
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other  members  organized  as  a 
corporation  or  partnership  and  persons 
associated  therewith. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  change 
is  to  amend  the  Exchange's  Constitution 
and  rules  relating  to  the  admission  of 
entities  with  new  organizational 
structures  as  members.  Speclfif^ly,  the 
proposed  amendments  permit  the 
Exchange,  in  its  discretion,  and  on  such 
terms  and  conditions  as  the  Exchange 
may  prescribe,  to  approve  business 
'rusts,^  limited  liability  companies  ^  or 
other  organizational  structures  as 
member  organizations  so  long  as  the 
characteristics  of  the  entity  in  question 
are  essentially  similar  to  those  of 
corporations  or  partnerships.  Currentlv, 
memberships  on  the  Exchange  can  be 
owTied  by  individuals,  partnerships  and 
corporations.*  Recent  changes  to  state 
corporate  laws,  however,  have 
expanded  the  types  of  organizational 


^The  lerm  "business  trust"  is  generally  used  to 
describe  a  trust  in  wtiich  the  managers  are 
principals,  and  the  shareholders  are  cestuis  que 
trust.  The  essential  attribute  is  that  property  is 
placed  in  the. hands  of  trustees  who  manage  and 
deal  with  it  for  use  and  benefit  of  beneF.ciaries. 
Black's  Law  Dictionary  180  (5th  ed.  1979). 

'  A  limited  liability  company  ("LLC")  combines 
various  characteristics  of  both  corporations  and 
partnerships.  For  example,  an  LLC  is  a  non- 
corporate entity  under  which  neither  the  owners 
nor  those  managing  the  business  are  personally 
liable  for  the  entities  obligations,  however,  the  LLC 
is  treated  as  a  pass4hrough  entity  for  federal 
income  tax  purposes.  See  Robert  R.  Keatinge  et  al.. 
The  limited  Liability  Company:  A  Study  of  the 
Emerging  Entity,  47  Bus.  Law.  378  (1992). 

*The  Exchange  stated  that  noncorporate  or 
partnership  entities  would  have  to  be  structured  in 
such  a  format  that  would  qualify  as  a  broker  or 
dealer  registered  with  the  SEC  pursuant  to  the  Act. 
since  this  is  a  prerequisite  to  becoming  an  Exchange 
member  organization.  Telephone  conversation 
between  David  Rusoff.  Attorney,  Foley  &  Lardner, 
and  Louis  A.  Randazzo.  Attorney.  SEC,  on  July  11. 
1994 


Structures  available.  This  change  merely 
permits  these  new  organizational 
structures  to  qualify  for  Exchange 
membership  if  the  Exchange  deems  it 
appropriate. 5 

(2)-Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  opened  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change^  will  impose 
any  burden  on  competition. 

C..  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Person  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 


'  The  Exchange  sUied  that  CHX  staff  would 
review  each  Exchange  member  organization 
application  on  a  case-by-case  basis,  and  prior  to 
approving  any  such  organization  for  membership, 
the  staff  would  have  to  be  satisfied  that:  (1)  The 
Exchange  would  legally  have  appropriate 
jurisdiction  over  such  an  entity:  and  (2)  the 
permanency  of  the  entity's  capital  is  consistent  with 
that  required  of  other  member  organizations. 
Telephone  conversation  between  David  Rusoff. 
Attorney.  Foley  &  Lardner.  and  Louis  A.  Randazzo. 
Attorney.  SEC.  on  July  II.  1994. 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-17 
and  should  be  submitted  by  August  8, 
1994. 

For  the  Commission,  by  the  Divisioti  of  • 
Market  Regulation,  pursuant  to  delegated 
authority. 

(FR  Doc.  94-17349  Filed  7-15-94;  8:45  amj 
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[Release  No.  34-34337;  File  No.  SR- 
MBSCC-94-3] 

Self-Regulatory  OrgsniMtions;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
MBS  Clearing  Corporation  Relating  to 
Corporate  Governance  Changes 

July  8.  1904. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchanges  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  oa 
June  21.  1994.  MBS  Clearing 
Corporation  CMBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
ni  below,  which  Items  have  been 
prepared  by  MBSCC.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MBSCC  proposes  to  amend  Article 
FOURTH  of  MBSCC's  Certificate  of 
Incorporation;  Sections  2.2,  2.3.  2.4, 
2.10,  3.1,  3.2,  3.9,  4A.1,  4A.2,  5.2,  and 
10.4  of  MBSCC's  By-Laws;  and  Article 
V,  Rule  6,  Section  3  of  MBSCC's  Rules. 
MBSCC  also  proposes  to  enter  into  a 
shareholders  agreement. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  filing  with  tt  e  Commission. 
MBSCC  included  sta  ements  concerning 
the  purpose  of  the  ba  sis  for  the 
proposed  rule  changi  i  and  discussed  any 
comments  it  receivec  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  he  places  specified 
in  Item  IV  below.  Mi  SCC  has  prepared 
summaries,  set  forth  n  sections  A,  B, 
and  C  below,  of  the  r  lost  significant 
aspects  of  such  statei  lents. 

A.  Self  Regulatory  0\  ganization's- 
Staterrent  of  the  Purj  *ose  of.  and  the 
Statutory  Basis  for,  t)  e  Proposed  Rule 
Change 

Background 

MBSCC  is  current};  ■  a  wholly  owned 
subsidiary  of  the  Chi(  ago  Stock 
Exchange.  IncorporaJ  jd  (""CHX").  On 
March  31. 1994,  certa  in  participants  of 
MBSCC  entered  into  i  i  letter  of  intent 
with  the  CHX  pursua  it  to  which  the 
CHX  will  sell  all  of  ih  e  issued  and 
outstanding  capital  st  xk  of  MBSCC  to 
Acquiror.  Acquiror  is  a  corporation  that 
will  be  formed  for  the  sole  purpose  of 
acquiring  MBSCC  sto^  :k  All  current 
participants  of  MBSC  Z  will  be  ehgible 
to  purchase  stock  of  /  cquiror  if  they 
agree  to  sign  the  share  holders 
agreement,  as  discuss  (d  more  fully 
below.  New  participa:  its  will  be  eligible 
to  purchase  one  share  upon  admission 
as  a  participant.  In  ad  iition,  the 
National  Securities  CI  ;aring  Corporation 
{■"NSCC),  which  also  will  be  a 
signatory  to  the  share  lolders  agreement, 
will  purchase  approxi  malely  10%  of  the 
stock  of  Acquiror.  Imi  )ediately  after 
Acquirors  acquisitior  of  the  stock  of 
MBSCC.  Acquiror  wil  be  merged  into 
MBSCC  with  MBSCC  is  the  surviving 
corporation.  Pursuant  lo  the  merger, 
participant  shareholdi  rs  of  Acquiror 
will  own  100%  of  the  "lass  A  common 
share&of  MBSCC  and  viSCC  will  own 
100%  of  the  Class  B  a  mmon  shares  of 
MBSCC,  as  discussed  )elow. 

Description  of  Amend  nents    ■ 

The  purpose  of  the  ]  roposed  rule 
change  is  to  adopt  app  ropriate  corporate 
governance  changes  fc  r  MBSCC  in  light 
of  the  proposed  acqui;  ition  discussed 
above.  It  is  anticipaf ec  that  the 
proposed  rule  change  «11  become 
effective  concurrent  w  th  the  closing  of 
the  CHXs  sale  of  MBS  X's  stock  to 
Acquiror.  In  furtherani  :e  of  this 
objective,  MBSCC  pro]  oses  to  amend 
Article  FOURTH  of  its  Certificate  of 
Incorporation,  to  amer  d  various 
provisions  of  its  By-La  vs  and  Rules, 


and  to  enter  into  a  shareholders 
agreement. 

With  respect  to  its  Certificate  of 
Incorporation,  MBSCC  proposes  to 
amend  Article  FOURTH  both  to  increase 
the  number  of  shares  of  stock  that 
MBSCC  is  authorized  to  issue  and  to 
divide  the  common  stock  into  Class  A 
and  Class  B  shares.  The  increased 
nimiber  of  authorized  shares  will  permit 
MBSCC  to  sell  shares  to  its  participants 
in  proportion  to  their  usage  of  MBSCC 
without  creating  fractional  shares.  The 
division  of  the  common  stock  into  Class 
A  and  Class  B  shares  will  provide  a 
mechanism  whereby  NSCC,  the 
purchaser  of  100%  of  Class  B  shares, 
will  be  assured  one  seat  on  the  board  of 
directors  of  MBSCC. 

The  proposed  amendments  to  the  By- 
Laws  and  the  proposed  shareholders 
agreement  set  forth,  among  other  things, 
the  number  of  directors,  their  eligibility, 
and  the  manner  in  which  di.'ectors  will 
be  elected.  Specifically,  the  proposed 
changes  to  Article  3,  Section  3.1  of  the 
By-Laws  will  increase  the  size  of  the 
MBSCC  board  to  thirteen  from  its 
present  size  of  eleven  directors  and  will 
estabhsh  eligibility  requirements  for 
directors.  Pursuant  to  the  proposed 
changes  to  Article  3,  Section  3.2  of  the 
By-Laws  and  pursuant  to  the  proposed 
shareholders  agreement,  one  of  the 
newly  created  slots  on  the  MBSCC 
board  will  be  for  NSCC's  delegate  to  the 
board,  and  one  slot  will  be  for  an 
additional  representative  of 
participants.  In  addition,  Article  3, 
Section  3.1  of  the  By-Laws  and  Section 
2  of  the  shareholders  agreement  will 
require  that  all  directors,  other  than  the 
NSCC  director  and  one  director  that 
represents  the  management  of  MBSCC 
as  designated  by  the  board,  be  officers 
or  general  partners  or  hold  similar 
management  positions  of  participants  of 
MBSCC  ("Participant  Directors"). 

The  proposed  rule  change  also  will 
amend  provisions  of  the  By-Laws  to 
lower  the  number  of  votes  required  to 
call  a  special  meeting  (Article  2,  Section 
2.3),  to  provide  for  waiver  of  notice  of 
a  stockholders'  meeting  (Article  2. 
Section  2.4),  and  to  auSiorize  the  board 
of  directors  to  establish  the  salaries  of 
MBSCC's  officers  (Article  5,  Section 
5.2). 

Section  2  of  the  shareholders 
agreement  specifies  how  Participant 
Directors  emd  members  of  the 
nominating  committee  are  to  be  elected. 
As  is  currently  the  practice,  the 
nominating  committee  will  nominate 
candidates  for  Participant  Directors  and 
members  of  the  following  year's 
nominating  committee.  Section  2(A){ii) 
of  the  shareholders  agreement 
estabhshes  the  eligibility  requirements 


for  members  of  the  nominating 
committee.  Participants  will  be  given 
the  opportimity  to  petition  for 
additional  candidates.  If  no  petitions  are 
filed,  the  participant  shareholders  must 
elect  the  candidates  nominated  by  the 
nominating  committee.  If  there  are 
competing  candidates  due  to  a  petition 
or  petitions  being  filed,  a  ballot  will  be 
mailed  to  all  participants.  Pursuant  to 
Section  2(A)(iii)  of  the  shareholders 
agreement,  each  participant  of  MBSCC 
will  be  entitled  to  the  number  of  votes 
for  each  class  of  nominees  determined 
as  follows:  the  number  of  persons  to  be 
elected  in  each  class  multiplied  by  one 
vote  for  each  $1,000  of  average  monthly 
volume-related  fees  (rounded  dowTi  to 
the  nearest  one  thousand  dollars) 
payable  or  paid  by  the  participant  to 
MBSCC  during  the  preceding  year  (such 
amount  known  as  "Voting  - 
Entitlement").  Every  participant  shall 
have  at  least  one  vote.  Each  participant 
may  cast  all  of  its  votes  for  a  single 
nominee  or.distribute  its  votes  among 
several  nominees.  Participants  that  own  " 
Class  A  stock  must  vote  their  shares  as 
determined  by  the  vote  of  all  of  the 
participants,  whether  or  not  they  are 
shareholders.  In  the  event  of  a  tie  vote, 
the  nominating  committee  wiil  select 
the  person  who  is  to  be  elected  director. 

The  shareholders  agreement  also 
contains  provisions  relating  to 
shareholder  votes  for  other  than  the 
election  of  directors  which  direct 
shareholders  to  vote  in  a  certain 
mjumer.  For  example.  Section  2(C) 
limits  removal  of  directors.  Section  7(A) 
establishes  a  Va  majority  voting 
requirements,  and  Section  7(B)  hmits 
and  restricts  certain  shareholders  voteS  ■ 
to  the  manner  directed  by  board 
resolution. 

In  addition,  the  shareholders 
agreement  contains  provisions  relating 
to  required  transfers  of  MBSCC's  stock 
(e.g.  upon  insolvency  or  the  termination 
of  the  shareholders  agreement)  (Section 
8),  permitted  transfers  of  MBSCC's  Class 
A  and  Class  B  stock  (Sections  9  and  10), 
and  MBSCC's  option  to  repurchase  the    - 
shares  (Section  11).  The  shareholders 
agreement  also  provides  that  the 
provisions  governing  the  voting  of 
shares  shall  continue  in  force  for  ten    " 
years  and  shall  be  automatically 
renewed  for  a  subsequent  ten  year 
period.  Finally,  MBSCC  has  proposed  to 
amend  Article  V,  Rule  6,  Section  3  of  its 
Rules  to  delete  references  to  the  CHX. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act 
in  that  it  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  helps  assure 
a  fair  representation  of  shareholders  and 


participants  in  the  selection  of  directors 
and  administration  of  MBSCC's  affairs. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition   ' 

The  MBSCC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the  . 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

MBSCC  has  received  no  vmtten 
comments.  MBSCC  will  notify  the 
Commission  of  any  written  comments  it 
receives. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
put' cation  of  this  notice  in  the  Federal 
Regi»4er  or  within  such  longer  period: 
(i  j  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  the  proposed  rule 
change  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
ivith  respect  to  the  proposed  rule 
change  that  are. filed  wi\h  tlie 
Commission,  and  all  written 
communications  relating  tojhe 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vvithheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NTW., 
Washington,  IX;  20549.  Copies  of  such 
filing  also  will  be  available  lor 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization. 

All  submissions  should  refer  to  File 
No.  SR-MBSCC-94-3  and  should  be 
submitted  by  August  8, 1994. 
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participants  in  the  selection  of  directors 
and  administration  of  MBSCC's  affairs. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition   ' 

The  MBSCC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the  . 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

MBSCC  has  received  no  \yritten 
comments.  MBSCC  will  notify  the 
Commission  of  any  written  comments  it 
receives. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
pilL' cation  of  this  notice  in  the  Federal 
Re^t>4er  or  within  such  longer  period: 
(i  j  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  the  proposed  rule 
change  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  afe.filed  with  tlie 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  mv., 
Washington,  EXi;  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regixlatory  organization. 

All  submissions  should  refer  to  File 
No.  SR-MBSCC-94-3  and  should  be 
submitted  by  August  8, 1994. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  94-17316  Filed  7-15-94;  8:45  am) 
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[Release  No.  34-34352;  File  No.  SR-NASO- 
94-27] 

Self-Reguiatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  the 
Natrona!  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Storage  of 
Account  Information  for  Options 
Customers  for  Supervisory  Purposes 

July  12. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  June  20, 1994,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi-om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  its 
options  rules  governing  the  manner  in 
which  members  may  store  account 
statements  and  other  information  for 
options  customers  for  supervisory 
purposes.  Specifically,  the  proposal 
would  permit  NASD  members  to  satisfy 
their  record  retention  requirements  for 
options  accounts  by  storing  required 
options  account  information  in 
locations  other  than  the  respective 
principal  supervisory  office  fbr  the 
options  accounts,  provided  such 
account  information  is  readily 
accessible  and  promptly  retrievable. 
Presently.  NASD  rules  require  that 
certain  customer  account  information  be 
maintained  at  both  the  branch  office 
servicing  the  customer's  account  and 
the  principal  supervisory  office  having 
iurisdiction  over  that  office.  The 
proposal  would  not  change  the  record 
retention  requirements  with  respect  to 
branch  offices,  only  supervisory  offices. 
The  t^xt  of  the  proposed  rule  change  is 
as  follows.  (Additions  are  itahcized.) 


Section  33  of  the  NASD  Rules  of  Fair 
Practice 


Section  33(b)(  17)    Maintenance  of 
Records 

(A)  No  change. 

(B)  Background  and  financial 
information  of  customers  who  have 
been  approved  for  options  trading  shall 
be  maintained  at  both  the  branch  office 
servicing  the  customer's  account  and 
the  principal  supervisory  office  having 
jurisdiction  over  that  branch  office. 
Copies  of  account  statements  of  options 
customers  shall  also  be  maintained  at 
both  the  branch  office  supervising  the 
accounts  and  the  principal  supervisory 
office  having  jurisdiction  over  that 
branch  for  the  most  recent  six-month 
period.  With  respect  solely  to  the  above- 
noted  record  retention  requiicmctits 
applicable  to  principal  supervisory 
offices,  however,  the  customer 
information  and  account  statements 
may  be  maintained  at  a  location  other 
than  the  principal  supervisory  office  if 
such  documents  and  information  are 
readily  accessible  and  promptly 
retrievable.  Other  records  necessary  to 
the  proper  supervision  of  accounts  shall 
be  maintained  at  a  place  easily 
accessible  both  to  the  branch  office 
servicing  the  customer's  account  and  to 
the  principal  supervisory  office  having 
jurisdiction  over  that  branch  office. 


Section  33(b)(20)    Supervision  of 
Accounts 

(A)-(C)  No  change 

(D)  Headquarters  Review  of  Accounts 
Each  member  shall  maintain  at  the 
principal  supervisory  office  having 
jurisdiction  over  the  office  servicing 
customer  accounts,  or  have  readily 
accessible  and  promptly  retrievable. 
information  to  permit  review  of  each 
customer's  options  account  on  a  timely 
basis  to  determine  (i)  the  compatibility 
of  options  transactions  with  investment 
objectives  and  with  the  types  of 
transactions  for  which  the  account  was 
approved,  (ii)  the  size  and  frequency  of 
options  transactions:  (iii)  commission 
activity  in  the  account;  (iv)  profit  or  loss 
in  the  account;  (v)  undue  concentration 
in  any  options  class  or  classes,  and  (vi) 
compliance  with  the  provisions  of 
Regulation  T  of  the  Federal  Reserve 
Board. 


'  The  proposed  rule  change  was  originally  filed 
on  May  23. 1994,  and  was  amended  on  lune  20, 
1994.  in  order  to  correct  a  technical  deficiency. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Pur  lose  of.  and 
Statutory  Basis  for,  t  le  Proposed  Rule 
Change  | 

In  its  filing  with  thle  Conunission.  the 
NASD  included  statejments  concerning 
the  purpose  of  and  bisis  for  the 
proposed  rule  changi '  and  discussed  any 
conunents  it  receivec  on  the  proposed 
rule  change.  The  texl  of  these  statements 
may  be  examined  at  i  he  places  specified 
in  Item  IV  below.  Th  •  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  anc  (C)  below,  of  the 
most  significant  aspe  cts  of  such 
statements. 

A.  Sel f -Regulatory  Oiganization's 
Statement  of  the  Pur,  wse  of,  and 
Statutory  Basis  for,  t  \e  Proposed  Rule 
Change 

Currently.  NASD  r  lies  and  the  rules 
of  the  options  exchai  ges  uniformly 
require  that  both  the  branch  office 
servicing  an  options  customer's  account 
and  the  principal  supervisory  office 
having  jurisdiction  oyer  that  branch 
office  retain  account  statements  and 
other  financial  and  background 
information  for  the  account  for 
supervisory  purpose:  .^  With  the 
advances  in  data  storege  and  retrieval 
through  such  means  $s  optical  disks,  fax 
machines,  computer^,  and  mircofiche, 
among  others,  couplf 
increased  expenses 
on-site  in  major  fin: 
as  New  York  City,  h{ 
firms  increasingly  ar< 
records  away  from 
supervisory  offices. 

In  light  of  the  recoi 
requirements  for  opUJi 
however,  these  new 
arrangements  have  n< 
by  the  options  Self-Rj 
Organizations  ("SRt 
member  firms  have  of 
positions  from  the  < 
Regulatory  Council  ('lOSRC")  on  a  case- 
by-case  basis  when  moving  their 
operational  facilities  bff-site.^  In  this 
regard,  the  OSRC  hasi  determined  that 
these  arrangements  ate  consistent  with 
the  record  retention  requirement  rules 
so  long  as  the  documents  are  readily 


with  the 
'  storing  records 
icial  centers  such 
i^ever,  member 
storing  their 
;ir  principal 

retention 
Dns  accounts, 
torage 

cessitated  action 
;ulatory 

Specifically, 
jtained  no-action 
itions  Self- 


iicl{20)oftheNASD 


»  See  S«ctions  33(b)  (17)) 
Rules  of  Fair  Practice.    ^ 

'  The  OSRC  is  a  conunittie  comprised  of 
represenUtives  from  each  of  the  optiotis  exchanges 
and  the  NASO  that  was  cre4red  pursuant  to  the  plan 
submitted  by  the  options  ei^changes  and  the  NASD 
under  Rule  17d-2  of  the  Aa  (•■17d-2  Plan").  The 
17d-2  Plan  was  adopted  to  reduce  regulatory 
duplication  relative  to  optifns-related  sales  practice 
matters  for  a  large  number  ^f  firms  which  are 
currently  members  of  two  <»  more  SRO's.  The 
purpose  of  the  OSRC  is:  (l)iTo  administer  the  I7d- 
2  Plan:  aod  (2)  to  address  oi)tionvrelated  sales 
practice  matters  in  a  common  forum. 


accessible  and  promptly  retrievable. 
Thus,  the  OSRC  has  asked  each  of  the   . 
options  exchanges  and  the  NASD  to 
consider  amending  their  rules  to  permit 
these  types  of  off-site  docimient  storage 
arrangements.  Given  the  realities  of 
today's  business  environment,  the 
NASD  agrees  with  the  OSRC  and 
believes  its  options  rules  should  be 
amended  accordingly. 

In  addition,  the  NASD  does  not 
believe  that  the  important  supervisory 
obligations  imposed  on  member  firms 
will  be  compromised  by  allowing 
members  to  store  options  customer 
account  statements  and  information  off- 
site.  Under  the  proposal,  member  firms 
will  continue  to  have  easy  access  to  all 
customer  accoimt  information  necessary 
to  discharge  their  supervisory 
responsibilities.  In  this  connection,  in 
order  to  ensure  that  off-site  docimient 
storage  arrangements  will  not  jeopardize 
or  constrain  members'  supervisory 
activities  with  respect  to  options 
accounts,  the  options  SROs  commit  to 
periodically  examine  the  document 
retrieval  capabihties  of  members  using 
off-site  document  storage  arrangements. 

Therefore,  the  NASD  believes  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6)  of  the  Act.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
national  securities  association  be  ' 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
promote  just  and  equitable  principles  of 
trade;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities;  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  in 
general  to  protect  investors  and  the 
public  interest.  Specifically,  the  NASD 
believes  that  the  proposal  will  promote 
the  maintenance  of  fair  and  orderly 
niarkets  because  it  will  afford  member 
firms  with  the  opportunity  to  discharge 
their  supervisory  responsibilities  in  a 
more  cost-effective  manner,  thereby 
improving  the  efficiency  of  member 
firms,  and,  in  turn,  benefiting  Investors 
in  the  marketplace.  Moreover,  as  noted 
above,  because  the  NASD  does  not 
believe  that  the  proposal  will 
compromise  the  ability  of  member  firms 
to  satisfy  their  supervisory  obligations, 
the  NASD  believes  the  proposal  is 
consistent  with  the  principle  of  investor 
protection. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Sohcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  EX]  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  vtill  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-27  and  should  be 
submitted  by  August  8, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-17351  Filed  7-15-94;  8:45  am) 
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[Release  No.  34-34354;  File  No.  SR-NASD- 
93-691 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
to  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Guidelines  Regarding  the 
Use  of  Rankings  in  Mutual  Fund 
Advertisements  and  Sales  Literature 

July  12, 1994.  '  ' 

I.  Introduction 

On  November  22, 1993,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted  a 
proposed  rule  change  to  the  Secifrities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder.2  The  proposal  would  adopt 
Guidelines  Regarding  the  Use  of 
Rankings  in  Investment  Company 
Advertisements  and  Sales  Literature 
("Guidelines")  following  Article  III, 
Section  35  of  the  NASD's  Rules  of  Fair 
Practice.  3 

Notice  of  the  proposed  rule  change,  as 
originally  filed,  together  with  its  terms  »• 
of  substance  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
33606,  February  9.  1994)  and  by 
publication  in  the  Federal  Register  (59 
FR  7276,  February  15. 1994).  Six 
comments  were  received  in  response  to 
the  Commission  release. 

On  June  7,  1994,  the  NASD  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  Amendment  No.  1  responds  to 
the  comment  letters  received  by  the 
Commission,  amends  the  language  of 
the  filng  to  clarify  the  intent  of  the 
NASD,  and  prohibits  members  from 
using  rankings  other  than  those 
developed  and  produced  by  an  entity 
meeting  the  Guidelines'  definition  of 
"Ranklne  Entity." 

.    Amendment  No.  2,  filed  on  June  13, 
1994,  further  clarifies  the  rule  change  by 
making  certain  technical  changes  to  the 
text  of  the  rule  change,  and  clarifies  that 
rankings  based  on  yield  may  use  only 
the  SEC  standardized  yield. 

By  this  release,  the  Commission:  (i) 
solicits  comments  on  Amendment  Nos. 
1  and  2;  and  (ii)  approves  the  proposed 
rule  change,  as  amended,  on  an 
accelerated  basis. 

Below  is  the  text  of  the  rule  change, 
as  amended  by  Amendment  Nos.  1  and 


*  17  CFR  20O.3O-3(a)(12)  (1993). 


« 15  U.S.C.  78s(b)(l)(1988). 
»17CFR240.19b-4(1993).    ' 
'  NASD  Manual,  Rules  of  Fair  Practice,  Art.  ni. 
Sec.  35(d)(2)(M),  (CCH)  1  2195. 
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Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
to  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Guidelines  Regarding  the 
ilse  of  Rankings  in  Mutual  Fund 
Advertisements  and  Sales  Literature 

July  12, 1994.  ' 

I.  Introduction 

On  November  22, 1993,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted  a 
proposed  rule  change  to  the  Secifrities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder.2  The  proposal  would  adopt 
Guidelines  Regarding  the  Use  of 
Rankings  in  Investment  Company 
Advertisements  and  Sales  Literature 
("Guidelines")  following  Article  III, 
Section  35  of  the  NASD's  Rules  of  Fair 
Practice.  3 

Notice  of  the  proposed  rule  change,  as 
originally  filed,  together  with  its  terms  .* 
of  substance  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
33606,  February  9. 1994)  and  by 
publication  in  tfie  Federal  Register  (59 
FR  7276,  February  15, 1994).  Six 
comments  were  received  in  response  to 
the  Commission  release. 

On  June  7.  1994,  the  NASD  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  Amendment  No.  1  responds  to 
the  comment  letters  received  by  the 
Commission,  amends  the  language  of 
the  filng  to  clarify  the  intent  of  the 
NASD,  and  prohibits  members  from 
using  rankings  other  than  those 
developed  and  produced  by  an  entity 
meeting  the  GuideUnes'  definition  of 
"Rankine  Entity." 

,    Amendment  No.  2,  filed  on  June  13, 
1994,  further  clarifies  the  rule  change  by 
making  certain  technical  changes  to  the 
text  of  the  rule  change,  and  clarifies  that 
rankings  based  on  yield  may  use  only 
the  SEC  standardized  yield. 

By  this  release,  the  Commission:  (i) 
solicits  comments  on  Amendment  Nos. 
1  and  2;  and  (ii)  approves  the  proposed 
rule  change,  as  amended,  on  an 
accelerated  basis. 

Below  is  the  text  of  the  rule  change, 
as  amended  by  Amendment  Nos.  1  and 


M5U.S.C.  78s(b)(l)(198B). 
»17CTR240.19b-4(1993).    ' 
'  NASD  Manual.  Rules  of  Fair  Practice,  Art.  m, 
Sec.  35(d){2)(M),  (CCH)  1  2195. 


2.  Language  added  to  the  original 
proposal  is  italicized;  proposed 
deletions  to  the  language  originally  filed 
as  SR-NASI>-93-69  are  in  brackets. 

Guidelines  for  the  Use  of  Rankings  In 
Investment  Companies  [Mutual  Fund) 
Advertisements  and  Sales  Literature 

I.  Definition  of  "Ranking  Entity" 

For  purposes  of  these  guidelines,  the 
term  "Ranking  Entity"  refers  to  any 
entity  that  provides  general  information 
about  investment  companies  (mutual 
funds]  to  the  pubUc,  that  is  independent 
of  the  investment  company  [mutual 
Funds]  and  its  affiliates,  and  whose 
services  are  not  procured  by  the 
investment  company  [mutual  fund]  or 
any  of  its  affiliates  to  assign  the 
investment  company  [fund]  a  ranking. 

//.  General  Prohibition 

Members  shall  not  use  in  investment 
company  advertisements,  sales 
literature  or  general  promotional 
material  any  investment  company 
rankings  other  than  those  developed 
and  produced  by  entities  that  meet  the 
definition  of  "Banking  Entity, "  and 
which  conform  to  the  requirements  of 
the  Guidelines  herein. 

[II.]  III.  Required  Disclosures 

A.  Headlines/Prominent  Statements 

1.  A  headlines  or  other  prominent 
statement  must  not  state  or  imply  than 
an  investment  company  [mutual  fund]  is 
the  best  performer  in  a  category  unless 

it  is  actually  ranked  first  in  the  category. 

2.  Prominent  disclosure  of  the 
investment  comany's  [mutual  fund's] 
ranking,  the  total  number  of  investment 
companies  [mutual  funds)  in  the 
category,  the  name  of  the  category,  and 
the  period  on  which  the  ranking  is 
based  (i.e.,  the  length  of  the  period  and 
the  ending  date;  or,  the  first  day  of  the 
period  and  the  ending  date),  must 
appear  in  close  proximity  to  any 
headline  or  other  prominent  statement 
that  refers  to  a  ranking. 

B.  All  advertisements  and  sales 
literature  containing  an  investment 
company  [mutual  fund]  ranking  must 
disclose,  with  respect  to  the  ranking: 

1.  the  name  of  tne  category  (e.g., 
growth  [funds]); 

2.  the  number  of  investment 
companies  [funds]  in  the  category; 

3.  the  names  of  the  Ranking  Entity; 

4.  the  length  of  the  period  and  the 
ending  date,  or,  the  first  day  of  the 
period  and  the  ending  date; 

5.  criteria  on  which  the  ranking  is 
based; 

6.  for  investment  companies  [load 
funds]  which  assess  front-end  sales 
loads,  whether  the  ranking  takes  into 
account  sales  charges; 


7.  if  the  ranking  is  based  on  total 
return  or  the  current  SEC  standardized 
yield,  fees  have  been  waived  or 
expenses  advanced  during  the  period  on 
which  the  ranking  is  based,  and  the 
waiver  or  advancement  had  a  material 
effect  on  the  total  return  or  yield  for  that 
period  [ranking],  a  statement  to  that 
effect;  and 

8.  the  publisher  of  the  ranking  data 
(e.g.,  "ABC  Magazine.  June  1993").  The 
disclosure  required  by  Bl,  B2,  [and]  B3, 
and  B4  must  be  set  forth  prominently  in 
the  body  of  the  advertisement  or  sales 
literature. 

C.  If  the  investment  company  [mutual 
fund]  ranking  consists  of  a  symbol  (e.g., 
a  star  system)  rather  than  a  number,  the 
advertisement  or  sales  literature  also 
must  disclose  the  meaning  of  the 
symbol  (e,g..  a  four-star  ranking 
indicates  that  the  fund  is  in  the  top  30% 
of  all  investment  companies  [mutual 
funds]). 

D.  All  advertisements  and  sales 
literature  containing  an  investment 
company  [mutual  fund]  ranking  must 
disclose  that  past  performance  is  no 
guarantee  of  future  results. 

(III.)  IV.  Time  Periods 

A.  Any  investment  company  [mutual 
fund]  ranking  set  forth  in  an 
advertisement  or  sales  literature  must 
be,  at  a  minimum,  current  to  the  most 
recent  calendar  quarter  ended,  in  the 
case  of  advertising,  prior  to  the 
submission  for  publication,  or,  in  the 
case  of  sales  literature,  prior  to  use. 

B.  Except  for  money  market  mutual 
funds: 

1.  advertisements  and  sales  literature 
must  not  use  any  ranking  based  on  a 
period  of  less  than  one  year; 

2.  an  investment  company  [mutual 
fund]  ranking  based  on  total  return  must 
be  accompanied  by  rankings  based  on 
total  return  for  the  [one,  five  and  ten 
year  periods  (or  life  of  the  fund)]  one 
year  period  for  investment  companies  in 
existence  for  at  least  one  year;  the  one 
and  five  year  periods  for  investment 
companies  in  existence  for  at  least  five 
years,  and  the  one,  five  and  ten  year 
periods  for  investment  companies  in 
existence  for  at  least  ten  years  supplied 
by  the  same  Ranking  Entity  in  the 
category  and  based  on  the  same  time 
period;  and, 

3.  an  investment  company  ranking 
based  on  yield  may  be  based  only  on  the 
current  SEC  standardized  yield.  An  [A] 
investment  company  [muiual  fund] 
ranking  based  on  the  current  SEC 
standardized  yield  must  be 
accompanied  by  rankings  based  on  total 
return  for  the  (one,  five  and  ten  year 
periods  (or  fife  of  the  fund)]  one  year 
period  for  investment  companies  in 
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existence  for  at  ha^  oae  year;  the  o$te 
and  five  yeoi  periods  for  investment 
companies  in  existence  for  at  least  five 
years,  and  the  one,  \five  and  ten  year 
periods  for  investnipnt  companies  in 
existence  for  at  feait  ten  years  supplied 
by  the  same  Rankii  g  Entity  is  the 
category  and  based  on  the  same  time 
period. 

(IV-I  V.  Categories 

A.  The  choice  of  h»legory  (including 
a  subcategory  of  a  broader  category)  on 
which  the  investment  company  fmiitual 
fund]  ranking  is  ba^  must  be  ooe  that 
provides  a  sound  h  isis  for  evaluating 
the  performance  of  the  iitvestwent 
company  (fund}. 

B.  Subject  to  the  i  ttandards  below,  an 
investment  compai  y  (mutual  fund) 
ranking  must  be  bat  ed  only  on  f  1)  a 
pubhshf^  category  or  subcategory 
created  by  a  Rankii  g  Entity  or  (2)  a 
category  or  subcate  ;ory  created  by  an 
investment  compai  y  (fund)  or  a/i 
investment  compar  y  (fund}  achate,  but 
based  on  the  perftw  nance 
measurements  of  a  banking  Entity. 

C.  When  the  inve  itrnent  company 
[mutual  fund]  rank  Dg  is  based  on  a 
subcategory,  the  ad  ertisement  or  sales 
literature  must  disc  ose  the  name  of  the 
full  category  and  th  j  investmert 
company's  (fund's]  ranking  and  the 
number  of  investmt  nt  companies 
(funds!  in  the  full  c  itegory.  This 
requirement  does  n  rt  apply  if  the 
subcategory  is  {!)  b  ised  solely  on  the 
investnienl  objectiv  is  of  the  investment 
companies  (funds]  ncluded  and  (2) 
created  by  a  Rankir  ;  Entity.  This 
disclosure  could  be  included  in  a 
footnote. 

D.  The  advertiser  lent  or  sales 
literature  must  not  ise  any  category  or 
subcategory  that  is  lased  upon  the 
jni'estmenf  compci  y's  (mutual  fimds'I 
asset  size  (whether  )r  not  it  has  been 
created  by  a  RanJun  i  Entity). 

E.  If  an  advertisei  lent  uses  a  category 
created  by  the  invei  tment  company 
[mutual  hind]  or  an  investment 
company  [fundi  aff  tiafe,  including  a 
"subcategory"  of  a  ( alegory  established 
by  a  Ranking  Entity  the  advertisement 
must  prominently  c  isclose: 

1 .  tne  fact  that  th«  investment 
company  [ftmdj  or  ts  affihate  has 
created  the  ranking  ::ategory; 

2.  the  number  of  nvestment 
companies  (fundsl   n  the  category: 

3.  the  basis  Jbr  se  ecting  the  category: 
and 

4  the  Ranking  En  rity  that  developed 
the  research  on  wbi  :h  the  ranking  is 
based. 

F.  An  advertisenifnt  or  sales  bterature 
containing  a  beadUte  or  other 
prominent  statemexit  that  procLdms  an 


investment  company  [mntitat  fund) 
ranking  created  by  a/i  investment 
company  (fund)  or  its  affihate  must 
indicate,  in  cioae  proximity  to  the 
headline  or  statement,  that  the 
investment  company  [mutual  fund) 
ranking  is  based  upon  a  category  created 
by  the  investment  company  (fund)  or  its 
affiliate. 

(V.)  VI.  Multiple  Qass/Two-Tier  PVinds 

hnestment  company  (Motua)  Fond) 
rankings  for  more  than  one  class  or 
investment  company  (fund)  with  the 
same  portfolio  must  be  acc(»npanied  by 
prominent  disclosure  of  the  fact  that  the 
investment  companies  (hinds)  or  classes 
have  a  common  portfolio. 

n.  Background 

The  number  of  investment  ccuupany 
ranking  entities  has  increa.^ed 
substantially  in  recent  years.  There  has 
been  a  corresponding  increase  in 
references  to  investment  company 
rankings  in  investment  company 
advertisements  and  sales  literature.  The 
use  of  these  rankings  has  proven  in 
many  instances  to  be  a  source  of 
conhision  to  investors,  because  an 
investment  company's  ranking  may 
depend  upon,  among  other  things,  the 
other  investment  companies  against 
which  its  performance  is  compared,  the 
time  period  during  which  the 
performance  of  the  investment  company 
is  measured  and  whether  the 
performance  measurement  used  to  rank 
the  investment  company  reflects  sales 
charges  imposed.  In  rt-sponse  to  the 
increasing  reference  by  investment 
company  groups  to  such  investment 
company  rankings  in  investment 
company  advertisements  and  sales 
literature,  the  NASD  filed  the  proposed 
rule  change  to  provide  guidance  on  the 
use  of  investment  company  rankings. 

ID.  Comment  Letters 

The  Commission  received  letters  from, 
six  commenters.*  All  conunenters 
except  Blanchard,  are  ex^jlicitly  in  favor 
of  the  Guidfilines,  with  recommended 
changes.  Blanchard  does  not  explicitly 


••  See  letter  from  Michael  fc'.  Fraedman,  Presidaaf 
&  CEO.  The  BUocbard  Group  of  Funds 
("Blanchard")  lo  [onathan  KaJz,  Secratar^,  SEC. 
dated  Fobnjary  »,  19W,  letter  from  Pant  Schott 
Steven*.  General  Couneal,  InvasDnent  Company 
In^tituta  rxin.  dated  Mardi  0. 1994;  tetter  from 
Richard  S.  Cottieea.  Cbaii .  NASAA  InvastoBeat 
Company  Sales  Practices  Committee  l"NASAA"), 
dated  March  7, 1994;  letter  from  Thomas  W.  ^sepb. 
Principal.  Scurkter,  Stevena  A  Clark,  bit 
("Scudder"),  dated  March  8, 1994;  letter  front 
Forrest  R.  Foaa>  Viea  PtrnMeOt  aad  Awiiifanl  lay  1 
CouhmI.  T.  Eow*  Pnc*  .OagaciilM.  Ik.  rPrfcar)k 
dated  March  M,  1994;  and  iattoc  from  Dune  Bnck, 
Vice  President.  Charles  Schwab  &  Co..  fnc 
("Schwab"),  dated  March  31.  »9M. 


support  or  oppose  the  proposed  ^u^s 
change,  and  also  recommends  changes 

1.  Several  commenters  object  to 
Guidelines  fV.B.Z-  and  IV.B J.»  which 
would  require  an  investment  company    - 
to  obtain  a  ranking  from  a  ranking 
agiency  for  the  life  of  an  investment 
company  if  an  Investment  company  is   .. 
less  than  10  years  old.  These 
commenters  state  that  it  is  impossible  to 
obtain  a  rankings  frtun  ranking  agencies 
for  the  life  of  an  investment  company. 

In  response  to  these  comments,  the 
NASD  has  amended  Sections  rv.B.2. 
and  IV.B.3.  to  require  that  investmfjrrt  . 
company  rankings  based  on  total  return 
or  the  current  SEC  standardized  yield    . 
must  be  accompanied  by  rankings  for 
on«  y«ar  whne  the  investment  compemy 
has  been  in  existence  for  at  least  one 
year  but  fewer  than  five,  one  and  five 
years  where  the  investment  company 
has  been  in  existence  for  at  least  five 
years  but  Sewer  than  ten,  and  one,  five 
and  ten  years  where  the  investment 
company  has  been  in  existence  for  ten 
years  or  more,  The^NASD  believes  that 
a  meaningful  comparison  of  rankings  in 
excess  of  one  year  should  include 
multiple  time  periods  for  comparison  to 
avoid  the  possibility  of  "cherry  picking" 
only  these  time  periods  in  which  any 
particular  investment  company  was 
highly  ranked.  The  requirement  in  the 
propxpsed  Guidelines  to  supply  life  of 
investment  company  rankii^s  has  beea 
eliminated. 

2.  Coromen'ers  also  object  to  the 
requirement  that  all  rankings  include 
rankings  over  1,  5,  and  10  year  periods 
The  lO  notes  that  if  a  Rankmg  Entity 
ranks  funds  over  a  3  year  period,  the 
member  COM  Id  not  use  that  ranking, 

The  NASD  believes  that  it  is 
important  to  require  a  one-year  tune 
period  to  be  included  to  permit  the 
evaluation  of  an  investment  company's 
immediate  performance  against  its 
performance  over, time.  The  required 
use  of  one-year  ranking  periods  reduces 
the  potential  for  rankings  to  be 
deceptive  or  misleading.  The  Guidelines 
do  not  foreclose  the  use  of  a  three-year 
time  period,  or  any  other  time  period,  go 
long  as  all  time  periods  required  to  ha 
used  by  the  Guidelines  are  included. 

3.  The  ICI  also  objects  to  Guidehae 
II1.B.7.,  which  would  require  a 
statement  that  an  investment  company's 
ranking  was  materially  improved  by 
virtue  of  a  Gee  waiver  or  expense 
advancement  if  that  fee  waiver  or 
expense  advancement  had  an  effect  od 
the  rankings.  The  Id's  suggested 
alternative  is  to  focus  on  the  waiver  or 
advancement's  effect  oar  totai  return  or 
yield  rather  than  the  investzB«at 
company's  ranking.  Tb«  Kl  states  that  if 
the  ranking  is  based  upon  tots)  reftim  or 


yield,  the  investment  company  has 
benefited  from  a  fee  waiver  or  expense 
advancement,  and  that  waiver  or 
advancement  has  had  a  material  impact 
upon  total  return  or  yield,  the 
advertisement  should  state  that  the  fee 
waiver  or  expense  advancement  has  had 
a  material  impact  upon  total  return  or 
yield. 

The  NASD  recognizes  that  an 
investment  company  would  most  likely 
not  know  if  fee  waivers  or  expense 
advancements  had  a  material  effect  on 
the  investment  company's  ranking  since 
Ranking  Entities,  rather  than  funds, 
develop  the  rankings.  It  would  be  very 
difficult  to  provide  data  concerning 
such  effects  since  the  data  would  not 
have  been  compiled  by  either  the 
investment  company  or  the  Ranking 
Entity. 

Therefore  the  NASD  has  amended 
Section  I1I.B.7.  to  require  that  where  the 
ranking  is  based  on  total  return  or  SEC 
standardized  jdeld,  and  where  fees 
waived  or  expenses  advanced  during 
the  period  on  which  the  ranking  is 
based  had  a  material  effect  on  total 
return  or  yield  for  such  period,  a 
statement  to  that  effect  shall  be 
included.  Thus,  members  are  still 
capable  of  providing  investors 
disclosure  concerning  the  potential 
effects  of  fee  waivers  and  expense 
advancements  on  investment  company 
performance  and  rankings  without 
having  to  provide  data  that  is  not 
available.  The  requirement  of  whether 
such  waived  fees  or  advanced  expenses 
had  a  material  effect  on  the  ranking  has 
been  eliminated. 

4.  Scudder  suggests  that  load  funds 
should  be  required  to  disclose  their 
actual  load,  rather  than  just  disclosing 
that  they  have  a  load  if  a  ranking  does 
not  reflect  that  load. 

The  NASD  believes  that  it  is 
important  for  investors  to  know  whether 
a  ranking  for  a  particular  investment 
company  has  taken  into  account  the 
investment  company's  sales  load. 
However,  the  NASD  has  determined  not 
to  require  the  disclosure  of  the  actual 
sales  load,  which  is  abready  required  to 
be  disclosed  by  other  provisions  of  the 
securities  laws. 

5.  Scudder  also  suggests  that  the 
Guidelines  should  focus  on  total  return 
over  1,  5,  and  10  year  periods  rather 
than  on  rankings. 

The  NASD  believes  that  a  focus  on 
total  return  would  not  address  the  types 
of  harm  against  which  the  Guidelines 
are  designed  to  protect.  The  Guidelines 
were  developed  to  address  the 
dissemination  to  the  public  of 
information  about  investment  company 
rankings  as  a  basis  for  the  purchase  and 
sale  of  investment  company  shares. 
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yield,  the  investment  company  has 
benefited  firom  a  fee  waiver  or  expense 
advancement,  and  that  waiver  or 
advancement  has  had  a  material  impact 
upon  total  return  or  yield,  the 
advertisement  should  state  that  the  fee/ 
waiver  or  expense  advancement  has  had 
a  material  impact  upon  total  return  or 
yield. 

The  NASD  recognizes  that  an 
investment  company  would  most  likely 
not  know  if  fee  waivers  or  expense 
advancements  had  a  material  effect  on 
the  investment  company's  ranking  since 
Ranking  Entities,  rather  than  funds, 
develop  the  rankings.  It  would  be  very 
difficult  to  provide  data  concerning 
such  effects  since  the  data  would  not 
have  been  compiled  by  either  the 
investment  company  or  the  Ranking 
Entity. 

Therefore  the  NASD  has  amended 
Section  III.B.7.  to  require  that  where  the 
ranking  is  based  on  total  return  or  SEC 
standardized  yield,  and  where  fees 
waived  or  expenses  advanced  during 
the  period  on  which  the  ranking  is 
based  had  a  material  effect  on  total 
return  or  yield  for  such  period,  a 
statement  to  that  effect  shall  be 
included.  Thus,  members  are  still 
capable  of  providing  investors 
disclosure  concerning  the  potential 
effects  of  fee  waivers  and  expense 
advancements  on  investment  company 
performance  and  rankings  wathout 
having  to  provide  data  that  is  not 
available.  The  requirement  of  whether 
such  waived  fees  or  advanced  expenses 
had  a  material  effect  on  the  ranking  has 
been  eliminated. 

4.  Scudder  suggests  that  load  funds 
should  be  required  to  disclose  their 
actual  load,  rather  than  just  disclosing 
that  they  have  a  load  if  a  ranking  does 
not  reflect  that  load. 

The  NASD  believes  that  il  i^ 
important  for  investors  to  know  whether 
a  ranking  for  a  particular  investment 
company  has  taken  into  account  the 
investment  company's  sales  load. 
However,  the  NASD  has  determined  not 
to  require  the  disclosure  of  the  actual 
sales  load,  which  is  already  required  to 
be  disclosed  by  other  provisions  of  the 
securities  laws. 

5.  Scudder  also  suggests  that  the 
Guidelines  should  focus  on  total  return 
over  1,5,  and  10  year  periods  rather 
than  on  rankings. 

The  NASD  believes  that  a  focus  on 
total  return  would  not  address  the  types 
of  harm  against  which  the  Guidelines 
are  designed  to  protect.  The  Guidelines 
were  developed  to  address  the 
dissemination  to  the  public  of 
information  about  investment  company 
rankings  as  a  basis  for  the  purchase  and 
sale  of  investment  company  shares. 


6.  Price  raises  a  specific  issue  with 
respect  to  Momingstar  rankings. 
Morningstar  produces  a  single  blended 
ranking  taking  into  account  performance 
over  3,  5,  and  10  year  periods,  taking 
into  account  risk.  Price  states  that  if  this 
ranking  is  used,  it  should  not  be 
required  to  use  component  rankings. 

The  NASD  does  not  believe  that  a 
blended  ranking  is  an  appropriate 
substitute  for  the  component  rankings  of 
three,  five  and  ten  years.  First,  the 
NASD's  proposed  Guidelines  require 
time-frame  components  of  one,  five  and 
ten  years.  Second,  a  blended  rating 
could  significantly  obsciue  that  would 
otherwise  be  meaningful  information  to 
an  investor.  As  noted  above,  the  NASD 
believes  that  a  meaningful  comparison 
of  rankings  in  excess  of  one  year  should 
include  multiple  time  periods  for 
comparison  to  avoid  the  possibility  of 
investor  confusion.  Also,  as  noted 
above,  the  NASD  believes  that  it  is 
important  to  require  a  one-year  time 
period  to  be  included  to  permit  tlie 
evaluation  of  an  investment  company's 
immediate  performance  against  its 
performance  over  time.  The  required 
use  of  one-year  ranking  periods  reduces 
the  potential  for  rankings  to  be 
deceptive  or  misleading. 

7.  NASAA  objects  to  permitting  funds 
to  self-select  a  universe  of  funds  against 
which  they  rank  themselves.  NASAA 
would  prefer  to  prohibit  self-selected 
rankings,  or,  alternatively,  would 
require  a  comparison  against  a  relevant 
immanaged  index  in  addition  to  the 
comparison  against  the  self-selected 
universe. 

Pursuant  to  Section  35(c)  to  Article  III 
of  the  NASD  Rules  of  Fair  Practice,  all 
new  advertisements  and  sales  literature 
concerning  registered  investment 
companies  that  include  or  incorporate 
rankings  must  be  filed  within  10  days  of 
first  use  with  the  NASD's  Advertising 
Regulation  Department  for  review,  along 
with  a  copy  of  the  data,  ranking  or 
comparison  on  which  the  ranking  is 
based.  If  the  ranking  is  not  generally 
published  or  is  the  creation  of  the 
investment  company,  its  underwriter  or 
affiliate,  it  must  be  filed  for  review  and 
approval  at  least  10  days  prior  to  first 
use. 5  In  either  case,  the  NASD  shall 
have  the  opportunity  to  determine 
whether  rai^dngs  based  on  a'  self- 
selected  universe  of  funds  comport  with 
the  basic  requirements  of  Section  35 
that  communications  to  the  pubhc  be 
based  on  fair  dealing  and  good  faith. 

8.  NASAA  also  suggests  that  the  core 
elements  of  the  Guidelines  be 


'  See  Securities  Exchange  Act  Release  No.  33780 
(Mar.  17, 1994),  59  FR 1400S  (Mar.  24, 1994). 


incorporated  into  Article  III,  Section  35 
of  the  NASD  Rules  of  Fair  Practice. 

The  Guidelines  will  be  incorporated 
as  guidelines  to  Article  HI,  Section  35  to 
the  Rules  of  Fair  Practice.  Pursuant  to 
Article  I,  Section  (o)  to  the  NASD  By- 
Laws,  the  rules  of  the  NASD  include  the 
Rules  of  Fair  Practice  and  any 
interpretations  promulgated  thereunder. 
Any  guideline,  policy  or  interpretation 
promulgated  under  a  Rule  of  Fair 
Practice  is,  therefore,  enforceable  by  the 
NASD  as  if  it  were  a  Rule  of  Fair 
Practice. 

9.  Schwab  pubhshes  the  Schwab 
Mutual  Funds^  Performance  Guide 
("Schwab  Guide").  The  Schwab  Guide 
provides  twenty  items  of  information 
about  each  investment  company 
available  inSchwab's  Mutual  Fund 
Marketplace.  Schwab  states  that  the 
Schwab  Guide  does  not  resemble  typical 
investment  company  advertisements  or 
sales  literature,  but  would  fall  under  the 
Guidelines  because  Schwab  sells  each 
investment  company  listed  in  the 
Schwab  Guide.  Schwab  objects  to  the 
application  of  the  Guidelines  to  the 
Schwab  Guide  and  similar  publications. 

The  NASD  understands  mat  Schwab 
has  requested  exemption  from 
application  of  the  proposed  Guidelines 
to  the  Schwab  Guide  on  the  basis  that 
such  a  requirement  would  entail 
significant  additional  information  to  the 
Schwab  Guide,  making  it  "too  long  and 
complicated  and  too  expensive  to 
produce  and  distribute."  However,  the 
Schwab  Guide  is  distributed  by  Schwab, 
a  member  firm,  to  the  pubUc  in 
connection  with  the  purchase  or  sale  of 
funds  offered  through  Schwab's  Mutual 
Fund  Marketplace"  ("MFMP"),  and  thus 
qualifies  under  NASD  definitions  as 
"advertisement"  or  "sales  literature." 
Additionally,  the  performance  rankings 
in  the  Schwab  Guide  will  be  subject  to 
the  proposed  Guidelines  since  Schwab 
qualifies  under  the  definition  of 
"Ranking  Entity"  in  the  proposed 
Guidelines. 

If  Schwab,  or  any  other  member  firm, 
uses  Schwab's  investment  company 
rankings,  or  any  other  Ranking  Entity's 
investment  company  rankings,  in 
connection  with  the  pxuchase  or  sale  of 
such  investment  companies,  then  the 
use  of  such  rankings  is  subject  to 
compliance  not  only  with  the  general 
requirements  of  Article  III,  Section  35  to 
the  NASD  Rules  of  Fair  Practice,  but 
also  with  the  specific  requirements 
under  the  proposed  Guidelines,  if 
adopted. 

rV.  Amendment  Nos.  1  and  2 

As  mentioned  above,  the  NASD  filed 
Amendment  No.  1  to  the  rule  filing  in 
order  to  respond  to  the  six  comment 
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letters  received  by  tbe  NASD  ami  the 

Conunisskm.  Ame  idment  No.  2  was 
filed  to  further  cJai  ify  the  proposed  rule 
chaiige  and  lo  ensk  re  that  tbe  fsxt  of  the 
proposed  rule  chai  g*  was  corisistent 
with  the  definition  of  simikr  feniis  used 
in  the  federal  secu  i'ies  laws.* 
Amendment  No.  2  sdds  a  new  Sectior> 
n.  to  the  Caidehne  >  to  clarify  that 
members  only  use  he  rankings  of  those 
entities  included  ii  i  the  deSnitioD  of 
"Ranking  Entity,"  i  ind  are  prechided 
from  using  rankinj  »  of  any  entity  that 
falls  outside  the  de  iniUon.  Sections  H- 
V.  will  be  redesign  ited  Sections  lU.-Vl. 
Amendment  No.  2  iJso  replaces  the 
phrase  '.''/futuaJ  Fu  nd"  in  the  heading  of 
the  Guidelines  anqthroughouf  the  text 
with  the  phrase  "ix  vestment  company" 
to  clarify  that  the  C  uidehnes  apply  to  alF 
registered  investnM  nt  companies, 
inchiding  both  ope  i-end  and  closed-end 
management  comp  uiies,  as  those  terms 
are  defined  and  cla  ssified  in  the 
Investment  Compa  ly  Act  of  1940. 
Interested  persor  s  aie  invited  to 
submit  written  dati .  views,  and 
arguments  concern  ng  Amendment  Nos. 
1  and  2.  Persons  m  king  written 
submissions  shouh  file  six  copies 
thereof  with  the  Se  :ntaiy,  Secnrities 
and  Exchange  Com  uission,  430  Fifth 
Street.  NW.,  Wsshi  igton,  DC  20549. 
Copies  of  the  subm  ssions,  all 
subsequent  amendi  lents,  aQ  written 
statements  ^vith  rea  sect  to  the  proposed 
rule  change  that  an  filed  with  the 
Commission,  and  a  1  written 
communications  re  ating  to  the 
proposed  rule  dian  je  between  the 
Commission  and  ai  y  person,  other  than 
those  that  may  be  v  ithheld  from  the 
pubhc  in  accordarM  e  with  the 
provisions  of  5  U.S  C.  552,  will  be 
available  for  inspet  tion  and  copying  in 
the  Conmiissian's  f  ubhc  Reference 
Room.  Copies  of  thi  i  fibng  will  also  be 
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available  tor  inspection  and  copying  at 
the  principal  of&»  of  the  NASD.  All 
submissions  should  refer  to  SR-NASD- 
93-69  and  should  be  submitted  by 
August  8. 1994. 

V.  Discussion  and  Findings 

The  Commission  believes  that  the 
NASD  has  addressed  the  relevant 
question  raised  in  the  comment  letters. 
Tbe  Commission  believes  dutf  the 
amendments  to  the  proposed  rule 
change  adequately  respond  to  the 
coBcems  of  commei^ers  that  certain 
provisions  of  the  GuideHoes  as  initially 
proposed  imposed  undue  burdens  upon 
members  (e.g.,  "hfe  of  fucd'"  rankings; 
judgments  as  to  whether  a  fee  waiver  or 
expense  advancement  materially 
improved  the  ranking  of  an  investment 
company).  Tbe  Commission  believes 
that  the  Guidelines,  as  amended,  wiU 
assist  investnaent  company  iavastois  is 
making  informed  investment  t<ftriQv>^><f 
based  upon  information  set  forth  in  a 
clear  and  uniform  manner. 

Certain  commenters  objected  thai  the 
Guidelines  require  the  lise  of  rankings 
over  1.  5  and  10  years  periods.  They 
noted  that  certain  Ranking  Entities  do 
not  produce  one-year  rankings,  and  thai 
members  would  be  precluded  from 
using  Ranking  Entities  using  other  time 
periods.  The  NASD  has  stated  that  it 
recognizes  that  the  proposed  rule 
change  may  prevent  members  from 
using  certain  Ranking  Entities.' 
However,  the  NASD  stated  that  if 
beheves  that  the  protection  and  benefits 
to  the  investing  public  of  a  consistent 
and  unitary  standard  for  the  use  of 
mutual  fund  rankings  outweigh  the 
competitive  disadvantage  for  certain 
Ranking  Eotfties  that  do  not  currently 
produce  rankings  in  conformance  with 
the  Guidelines.  The  NASD  also  noted 
that  it  beheves  that  the  fiscal  burden 
that  Ranking  Entities  would  need  to 
incur  to  conform  their  publication  to  the 
requirements  of  the  Guidelines  would 
be  slight.  The  Commission  agrees  with 
the  NASD  that  any  competitive  buniens 
imposed  by  the  Guidehnes  are 
outweighed  by  the  investor  protection 
benefits  that  the  Guidelines  wilf 
provide. 

The  Commission  finds  that  the 
proposed  rule  change  is  eo^sis^l?nt  tviih 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
afiplic^te  to  the  NASD.  Specifically, 
the  Commission  beheves  that  rule 
change  Is  consisJent  with  the  provisions 
of  SectiiMJ  15A{b)(6)  of  the  Act."  Section 


'  See  letter  ^ois  Sazasa*  E.  RotiiMelt,  Asterjaim 
General  Counsel,  NASD  to  Mark  P.  Barracca, 
Branch  Chief,  Over-the-Countar  Regulsnon.  SEC, 
dated  Jjrfy  S,  MM. 

•  15  t).s.c  7aD-3tb»«j  meey 


15A(bK&},  among  other  things,  requires 
that  the  rules  of  the  NASD  be  designed 
to  perfect  the  mechanism  of  a  fi*e  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Guidehnes  will  enhance  investor 
protection  and  the  public  interest 
because  they  promote  a  clear  and 
imiform  manner  in  which  to 
disseminate  to  the  public  rnformatron 
about  investment  company  rankings  as 
a  basis  for  the  pmrchase  and  sale  of 
investment  company  shares. 

By  fetter  dated  July  6. 1994,  the  NASD 
requests  that  the  Commission  find  good 
cause  to  approve  the  proposed  rule 
change  as  amended  by  Amendment  Nos 

1  and  2,  prior  to  the  30th  day  following 
publication  of  notice  of  the  filing  of 
such  Amendments  in  the  Federal 
Register  9  The  NASD  states  that  the 
proposed  rule  change  is  necessary  to 
adtfress  regulatory  concerns  regaiding 
the  disparate  information  being 
provided  to  investors  in  investment 
company  advertising  and  sales 
literature.  The  NASD  notes  that  there 
are  currently  bo  specific  guidelines 
regulating  the  use  of  rankings  in 
investment  company  advertising  and 
sales  literatiue,  and  that  the  proposed 
rule  change  wilt  ensure  that  investors 
are  provided  clear  information  and  faij 
and  balanced  ranking  comparisons. 

Pursuant  to  Section  19(bj(2)  of  the 
Act '°.  the  Commission  finds  good  cause 
for  approving  the  proposed  rule  change, 
as  amended,  prior  to  the  30lh  day  after 
publication  of  Amendment  Nos.  1  and 

2  in  the  Federal  Register.  The  proposed 
rule  change,  which  was  published  in  the 
Federal  Register  for  the  full  statutory 
period  would  have:  (Ij  Required 
members  to  provide  "life  of  fund" 
rankings  for  investment  companies  less 
than  10  years  old;  (2]  required  members 
to  state  whether  a  fee  waiver  or  expense 

■  advancement  materially  improved  the 
ranking  of  an  investment  company;  and 
(3)  applied  only  to  auituai  funds.  Th6 
proposed  am^idmenl  simply  eliminates 
the  "life  of  fund"  ranking  requirement, 
requires  members  to  state  whether  fees 
waived  or  expenses  advanced  during 
the  period  on  which  the  ranking  is 
based  had  a  material  efiiect  en  total 
return  or  yield  for  such  period,  and  . 
applies^the  guidelines  to-all  investmeui 
companies.  The  Commissioa  also 
believes  it  is  important  for  ranking 
informstton  to  be  provided  to  investors 
in  a  uniform  manner  and  in  a  Sormat 
that  permits  investors  to  laake  educattnl 


«LattatT  fann  Sttzsmw  E.  Rotlsweik  ^soiJatr 
Gensiat  Couaaal,  NASO.  lo  Matk  F  Baoacca, 
Branch  Chief,  SEC.  dated  Jbly  6,  in«M 

•o  15  r/.S.C.  7»s«))T2>  f  1998): 


comparisons  of  investment  company 
rankings.  Because  the  Commission 
believes  that  the  Guidelines  will 
improve  the  ability  of  investment 
company  investors  to  make  sound 
judgments  based  upon  clear  and 
uniform  information,  the  Commission 
believes  that  the  rule  filing  should  be 
approved,  as  amended,  without  delay. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bH2)  of  the  Act,  that  SR- 
NASl>-93-69  be,  and  hereby  is, 
approved  effective  immediately. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 


authority." 

Margaret  U.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc  94-17352  Filed 
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[Release  No.  34-34355;  File  No.  SR-WASO- 
93-38] 

Self-flegulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Interim  Injunctive  Relief  in 
fntra-industry  Disputes  and  Certain 
Otiier  Changes  in  the  NASD  Code  of 
Arbitration  Procedure 

Jul>- 12.  1994.  :  ' 

Piirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  19.14 
{'Act"),  15  U.S.C.  78s(b){l),  notice  is 
hereby  given  that  on  February  8, 1994. 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association ') 
filed  with  the  Seouities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  fli  below,  which  Items 
have  been  prepared  by  the  NASD. '  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Propi>sed  Rule  Change 

Thfe  NASD  proposes  to  amend  it> 
Code  of  Arbitration  Procedure  ("Code") 
to:  (1)  redesignate  Part  III,  Section  44-  et 
seq.  as  new  Pari  IV;  (2)  amend  Sections 
22  and  44;  and  (3)  add  a  new  Section 
to  the  Code.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 


" '  -.7  CFR  20O.36-3(aHl2)  (1993;. 

'  The  NASD  initially  submitted  the  proposed  rule 
change  on  July  13, 1993.  Amendment  No.  1  made 
technical  changes  to  ttje  text  of  the  rule.  See  Letter 
from  Suzanne  E.  Rolfawell.  Associate  Ceneral 
Counsel.  NASD,  to  Selwyn  Noteloviu,  Branch 
Chief.  Over-theOounter  Regulation,  SEC  (available 
in  Commission's  Public  Reference  Room). 

'  SASD  Manual.  Code  of  Arbitration  Procedure. 
A.-t.  ai.  Sec.  44  (CCH)  1  3744. 
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comparisons  of  investment  company 
rankings.  Because  the  Commission 
believes  that  the  Guidelines  will 
improve  the  ability  of  investment 
company  investors  to  make  sound 
judgments  based  upon  clear  and 
unifonn  inframation,  the  Commission 
believes  that  the  rule  filing  should  be 
approved,  as  amended,  without  delay. 

It  is  therefore  ordered,  pursuant  to 
Section  13(bH2)  of  the  Act,  that  SR- 
NASD-93-69  be,  and  hereby  is, 
approved  effective  immediately. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority."  i 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc  94-17352  Filed  7-15-94.  8:45  ami 
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(Release  No.  34-34355;  File  No.  SR-MASO- 
93-38] 

Self-Regufatory  Organizations^  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  inc. 
Reiating  to  Interim  Injunctive  Relief  in 
tntra-lndustry  Disputes  and  Certain 
Other  Changes  in  the  NASD  Code  of 
Arbitration  Procedure 

Jul^-  12.  1994.  :  I 

Pursuant  to  Section  19{b](l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  8, 1994, 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  'Commission") 
the  proposed  rule  change  as  described 
in  items  I.  IT,  and  BI  below,  which  Items 
have  been  prepared  by  the  NASD.  ^  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

Thife  NASD  proposes  to  amend  its 
Code  af  Arbitration  Procedure  ("Code") 
to;  (1)  redesignate  Part  HI,  Section  44=  gt 
seq.  as  new  Part  IV;  (2j  amend  Sections 
22  and  44;  and  (3)  add  a  new  Section 
to  the  Code.  Below  is  thetext  of  the 
proposed  rule  change.  Proposed  new 


■ '  -.7  CFR  20O.3O-3(a)(12)  (1993;. 

'  The  NASD  initUlly  submitted  the  proposed  rule 
change  on  July  13, 1993.  Amendment  No.  1  made 
technical  changes  to  the  text  of  the  rulie.  See  Letter 
Grom  Suzanne  E.  Rothwell.  Associate  Generai 
Counsel.  NASD,  to  Selwyn  Noteloviu,  Branch 
Chief.  C)ver-the<x)unter  Regulation,  SEC  (available 
in  Commission's  Public  Reference  Room). 

'  S'ASD  Manual.  Code  of  Arbitration  Procedure. 
A.-t.  ni.  Sec.  44  (CCH)  1  3744. 


language  is  in  italics,  proposed 
deletions  are  in  brackets. 

CODE  OF  ARBITRATION  PROCEDURE 


PARTni 

UNIFORM  CODE  OF  ARBITRA  TION 


Peremptory  Challenge 


Sec.  22.  In  any  arbitration  proceeding, 
except  as  provided  in  Section  (XX— 
Injunctions),  each  party  shall  have  the 
right  to  one  peremptory  challenge.  In 
arbitration  where  there  are  multiple 
Claimants,  Respondents  and/or  Third- 
Party  Respondents,  the  Claimants  shall 
have  one  peremptory  challenge,  the 
Respondents  shall  have  one  peremptory 
challenge,  and  the  Third-Party 
Respondents  shall  have  one  peremptory 
challenge,  unless  the  Director  of 
Arbitration  determines  that  the  interests 
of  justice  would  best  be  served  by 
awarding  additional  peremptory 
challenges.  Unless  extended  by  the 
Director  of  Arbitration,  a  party  wishing 
to  exercise  a  peremptory  challenge  must 
do  so  by  notifying  the  Director  of 
Arbitration  in  writing  mthin  five  (5J 
business  days  of  notification  of  the 
identify  of  the  person(s)  named  under 
Section  21  or  Section  32(d)  or  (e], 
whichever  comes  first.  There  shall  be 
unlimited  challenges  for  cause. 


PART  IV 

MISCELLANEOUS 

.  *        *         •         •        ♦ 

Schedule  of  Fees  for  industry  and 
Clearing  Controversies 

Sec.  44. 

«         •         •    ■     *         • 

(h)  In  each  industr>'  or  clearing 
controversy  which  is  required  to  be 
submitted  to  arbitration  before  the 
Association  as  set  forth  in  Section  8, 
above,  (requiring]  where  interim 
injunctive  relief  is  requested  or  where  a 
court  has  issued  a  temporary  injunction 
and  a  party  requests  expedited 
[hearings]  proceedings,  a  total  non- 
refundable surcharge  of  $2,500  shall  be 
paid  by  (all  Claimants,  collectively,  and 
a  non-refimdable  surcharge  of  $2,500 
shall  be  paid  by  all  Respondents, 
collectively]  the  party  or  parties 
requesting  the  expedited  proceedings  as 
provided  in  Section  (XX — Injunctions). 
These  surcharge  fees  shall  be  in 
addition  to  all  other  noo-refundable 
filing  fees,  hearing  deposits,  or  costs 
which  may  be  required.  The  arbitrator 
may  determine  that  a  party  shall 


reimburse  another  party  for  any  rton- 
refundabie  surcharge  it  has  paid. 

Injunctions 

Sec.  XX.  In  industry  or  clearing 
disputes  required  to  be  submitted  to 
arbitration  pursuant  to  Section  8. 
parties  to  the  arbitration  may  seek 
injunctive  relief  either  tvithin  the 
arbitration  process  or  from  a  court  of 
competent  jurisdiction.  Within  the 
arbitration  process,  parties  may  seek 
either  an  "interim  injunction"  from  a 
single  arbitrator  or  a  permanent 
injunction  from  a  full  arbitration  panel. 
From  a  court  of  competent  jurisdiction, 
parties  may  seek  a  temporary 
injunction.  This  section  (XX— 
Injunctions)  contains  procedures  for 
obtaining  an  interim  injunction. 
Paragraphig)  of  this  Section  relates  to 
the  effect  of  court-imposed  injunctions 
on  arbitration  proceedings.  If  any 
injunction  is  sought  as  part  of  the  final 
award,  such  request  should  be  made  in 
the  remedies  portion  of  the  Statement  of 
Claim,  pursuant  to  Section  25(r:). 

Single  Arbitrator 

(a)  Applicants  for  interim  injunctive 
relief  shall  be  heard  by  a  single 
arbitrator. 

Showmg  Required 

(b)  In  order  to  obtain  an  interim 
injunction,  the  party  seeking  the 
injunction  must  make  a  clear  showing 
that  it  is  likely  to  succeed  on  the  merits, 
that  it  will  suffer  irreparable  injury 
unless  the  relief  is  granted,  and  that  the 
balancing  of  the  equities  lies  in  its  favor. 

Application  for  Relief 

(c)  Interim  injunctions  include  both 
Immediate  Injunctive  Orders  and 
Regular  Injunctive  Orders,  as  described 
in  paragraph  (d)  below.  In  either  case, 
the  applicator  shall  make  application 
for  relief  by  sening  a  Statement  of 
Claim,  a  statement  of  facts 
demonstrating  the  necessity  for 
injunctive  relief,  and  a  properly- 
executed  Submissicn  .Agreement  on  the 
party  or  parties  against  whom  injunctive 
relief  is  sought.  The  above  documents 
shall  simultaneously  and  in  the  same 
manner  be  filed  with  the  Director  of 
Arbitration,  together  with  an  extra  copy 
of  each  document  for  the  arbitrator, 
proof  of  service  on  all  parties,  and  all 
fees  required  under  Section  44.  Fihngs 
and  service  required  under  this  Section 
(XX — Injunctions)  may  be  made  by 
United  States  mail,  overnight  delivery 
service  or  messenger. 

(d)  The  procedures  and  timetable  for 
handling  applications  for  interim 
injunctive  relief  are  as  fofhns: 
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i. 


10  1 

dc  V 


re  sponse  i 


(1)  Immediate  Injuiiptive 

(A)  Upon  receipt  of 
an  Immediate  Injuncthre 
Director  shall  endeavQr 
hearing  no  sooner  th 
than  three  business 
the  application  by  the 
the  Director. 

I B)  The  filing  of  a 
application  for  an  Imi^ediate 
Order  is  optional  to 
whom  the  immediate 
Any  response  shall  be^erved 
applicant.  If  a  respom  s 
responding  party  shal. 
hearing  or  at  the  bearkig 
Director  twx>  copies  of 
proof  of  service  on  all 

(C)  Notice  of  the 
of  the  hearing;  the  naipe 
employment  history  o) 
arbitrator  required  by 


Orders. 
7n  application  for 
Order,  the 
to  schedule  a 
one  and  no  later 
s  after  receipt  of 
respondent  and 


th? 


any  information  requii  ed 


to  an 

Injunctive 
party  against 
( >rder  is  sought, 
on  the 
is  submitted,  the 
,  prior  to  the 

file  with  the 
the  response  and 
oarties. 
.  time  and  place 

and 
the  single 
section  21;  and 
to  be  disclosed 
L^pnt  to  Section  23 

parties -via 
tiimsmission  or 
to  the  hearing, 
le  application  for 
e  Order  may  be 
?/  the  arbitrator 
hone  or  in 
by  the 


■  dat  ? 


01 


al 


'  pn  jr 


endeavor  to 
application  mthin  one 
waring  and 


rcti 


by  the  arbitrator  purs 
shall  be  provided  to 
telephone,  facsimile 
messenger  delivery 

(D)  The  hearing  on  t 
an  Immediate  Injuncti 
held,  at  the  discretion 
or  the  Director,  by  tele 
person  in  a  city  desigri^ted 
Director  of  Arbitration 

(E)  The  arbitrator  sh\ill 
grant  or  deny  the 
business  day  after  the 
record  are  closed. 

IF)  If  the  application 
arbitrator  shall  determ 
of  the  Immediate  Inju 
Unless  the  parties  agre  ? 
however,  the  order  vii! 
than  the  earlier  of  the 
of  a  Regular  Injunctive 
subparagraph  (2)  or  a 
merits  of  the  entire 
arbitration  panel  appo 
Code. 

(2)  Regular  Injunctiv 

(A)  Upon  receipt  of 
a  Regular  Injunctive 
shall  endeavor  to 
sooner  than  three  and 
business  days  after  the 
or  due  to  be  filed,  whic  i 

(B)  The  party  againsi 
Injunctive  Order  is  sou, 
response  on  the  appli 
business  days  of  recei^ 
application.  The  respokd, 
simultaneously  and  in 
file  with  the  Director 
response  and  proof  of 
parties.  Failure  to  file 
the  specified  time , 
grounds  for  delaying 
shall  it  bar  the  respon 
presenting  evidence  at  ihe  hearing. 


c  n  I 
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otherwise, 
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which  a  Regular 
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within  three 
of  the 

Hng  party  shall 
he  same  manner 
copies  of  the 
iprvice  on  all 
response  within 
shall  not  be 
hearing,  nor 
rom 
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(C)  Notice  of  the  date,  time  and  place 
of  the  hearing;  the  name  and 
employment  history  of  the  single 
arbitrator  required  by  Section  21;  and 
any  information  required  to  be  disclosed 
by  the  arbitrator  pursuant  to  Section  23 
shall  be  provided  to  all  parties  via 
telephone,  facsimile  transmission  or 
messenger  delivery  prior  to  the  hearing. 

(D)  The  hearing  on  the  application  for 
a  Regular  Injunctive  Order  may  be  held, 
at  the  discretion  of  the  arbitrator  or  the 
Director,  by  telephone  or  in  person  in  a 
city  designated  by  the  Director  of 
Arbitration. 

(E)  The  arbitrator  shall  endeavor  to 
grant  or  deny  the  application  within  one 
business  day  after  the  bearing  and 
record  are  closed. 

(F)  If  the  application  is  granted,  the 
arbitrator  shall  determine  the  duration 
of  the  Regular  Injunctive  Order.  Unless 
the  parties  agree  otherwise,  however,  a 
Regular  Injunctive  Order  shall  expire  no 
later  than  a  decision  on  the  merits  of  the 
entire  controversy  by  an  arbitration 
panel  appointed  under  this  Code. 

Challenges  to  Arbitrators 

le)  There  shall  be  unlimited 
challenges  for  cause  to  the  single 
arbitrator  appointed  to  hear  the 
application  for  injunctive  relief,  but 
there  shall  be  no  peremptory  challenges. 
Parties  wishing  to  object  to  the  arbitrator 
shall  do  so  by  telephone  to  the  Director, 
and  shall  confirm  such  objection 
immediately  in  writing  or  by  facsimile 
transmission,  wth  a  copy  to  all  parties. 
A  peremptory  challenge  may  not  be 
made  to  an  arbitrator  who  heard  an 
application  for  on  injunctive  order  and 
who  subsequently  participates  or  is  to 
participate  on  the  arbitration  panel 
hearing  the  same  arbitration  case  on  the 
merits. 

Hearing  on  the  Merits 

If)  If  an  Immediate  or  Regular 
Injunctive  Order  is  issued  by  an 
arbitrator,  the  arbitration  concerning  the 
matter  of  the  injunction  shall  proceed  in 
an  expedited  manner,  according  to  a 
time  schedule  and  procedures  specified 
by  the  arbitration  panel  appointed 
under  this  Code. 

Effect  of  Court  Injunction 

(g)  If  a  court  has  issued  an  injunction 
against  one  of  the  parties  to  an 
arbitration  agreement,  unless  otherwise 
specified  by  the  court,  any  requested 
arbitration  concerning  the  matter  of  the 
injunction  shall  proceed  in  an  expedited 
manner  according  to  a  time  schedule 
and  procedures  specified  by  the 
arbitration  panel  appointed  under  this 
Code. 


Security 

(h)  The  arbitrator  issuing  the 
Immediate  or  Regular  Injunctive  Order 
may  require  the  applicant,  as  a 
condition  to  effectiveness  of  the  order, 
to  deposit  security  in  an  amount  that 
the  arbitrator  deems  proper  for  the 
payment  of  any  costs  and  dam,ages  that 
may  be  incurred  or  suffered  by  the  party 
against  whom  injunctive  relief  is  sought 
if  it  is  found  to  have  been  wrongfully 
enjoined. 

Effective  Date 

li)  This  Section  IXX— Injunctions) 
shall  apply  to  arbitration  claims  filed  on 
or  after  the  effective  date  of  this  section. 
Except  as  otherwise  provided  in  this 
Section  IXX— Injunctions),  the 
remaining  provisions  of  the  Code  shall 
apply  to  proceedings  instituted  under 
Section  (XX — Injunctions).  Section 
IXX— Injunctionsf  shall  expire  one  year 
after  its  effective  date  unless  extended 
by  the  NASD  Board  of  Governors. 


Resolution  of  the  Board  of  Governors 

Failure  to  Act  Under  Provisions  of  Code 
of  Arbitration  Procedure 

It  may  be  deemed  conduct 
inconsisteDt  with  just  and  equitable 
principles  of  trade  and  a  violation  of 
Article  III,  Section  1  of  the  Rules  of  Fair 
Practice  for  a  member  or  a  person 
associated  with  a  member  to  fail  to 
submit  a  dispute  for  arbitration  under 
the  Code  of  Arbitration  Procedure  as 
required  by  that  Code,  to  fail  to  comply 
with  any  injunctive  order  issued 
pursuant  to  Section  (XX— Injunctions), 
to  fail  to  appear  or  to  produce  any 
documents  in  his  possession  or  control 
as  directed  pursuant  to  provisions  of  the 
Code  of  Arbitration  Procedure,  or  to  fail 
to  honor  an  award  of  arbitrators 
properly  rendered  pursuant  to  the 
Uniform  Code  of  Arbitration  under  the 
auspices  of  the  National  Association  tff 
Securities  Dealers,  Inc.,  the  New  York, 
American,  Boston,  Cincinnati.  Chicago, 
Pacific,  or  Philadelphia  Stock 
Exchanges,  the  Chicago  Board  Options 
Exchange,  the  Mimicipal  Securities 
Rulemaking  Board,  or  pursuant  to  the 
rules  applicable  to  the  arbitration  of 
securities  disputes  before  the  American 
Arbitration  Association,  where  a  timely 
motion  has  not  been  made  to  vacate  or 
modify  such  award  pursuant  to 
applicable  law. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

fai  its  filing  with  the  Conunission,  the 
NASD  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  NASD  is  proposing  to  amend 
the  Code  to  codify  the  authority  of 
arbitrators  to  grant  interim  injimctive 
relief  in  intra-industry  disputes  imder 
Section  8  of  the  Code  that  are  subject  to 
NASD  arbitration,  to  provide  that 
peremptory  challenges  may  not  later  be 
made  to  arbitrators  ia^  hsmdled 
requests  for  interim  injunctive  relief  in 
the  same  case,  to  provide  that  the  $2,500 
noiu^fundable  surcharge  for  expedited 
proceedings  shall  be  paid  by  the  party 
requesting  such  proceedings,  and  to 
provide  that  failure  to  comply  with  any 
injunctive  order  issued  pursuant  to  the 
new  injunction  section  may  be  deemed 
to  be  a  violation  of  Article  III,  Section 
1  of  the  Rules  of  Fair  Practice. 

(1)  Peremptory  Challenge  to  Arbitrator 
Who  Handled  Request  for  Injunction: 
The  proposed  rule  change  to  Section  22 
excepts  proceedings  for  injunctive 
orders  under  the  proposed  new  section 
&om  the  provision  granting  a  party  one 
peremptory  challenge  to  an  arbitrator. 
This  provision  is  compatible  with  the 
expedited  nature  of  injunctive 
proceedings.  See  discussion  below  of 
subsection  (ej  of  the  proposed  new 
section. 

(2  J  Non-refundable  Surcharge  for 
Expedited  Pixxeedings:  Currently, 
Section  44  imposes  a  non-refundable 
surcharge  of  $2,500  on  all  parties  in  an 
expeflited  proceeding.  Expedited 
proceedings  are  provided  in  connection 
with  a  request  for  injunctive  relief  under 
the  proposed  new  section  and  as  a  result 
of  a  court  granting  injunctive  relief.  The 
proposed  rule  change  would  amend 
Section  44  to  pro\ide  that  the  total 
surcharge  of  $2,500  is  to  be  paid  only 
by  the  party  or  parties  requesting 
expedited  proceedings.  In  addition,  the 
rule  change  provides  that  the  arbitrator 
may  determine  that  a  party  shall 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Ckganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  NASD  is  proposing  to  amend 
the  Code  to  codify  the  authority  of 
arbitrators  to  grant  interim  injimctive 
relief  in  intra-industry  disputes  under 
Section  8  of  the  Code  that  are  subject  to 
NASD  arbitration,  to  provide  that 
peremptory  challenges  may  not  later  be 
made  to  arbitrators  v^dio  hsmdled 
requests  for  interim  injunctive  relief  in 
the  same  case,  to  provide  that  the  S2,500 
nonrefundable  surcharge  for  expedited 
proceedings  shall  be  paid  by  the  party 
requesting  such  proceedings,  and  to 
provide  that  failure  to  comply  with  any 
injunctive  order  issued  pursuant  to  the 
new  injunction  section  may  be  deemed 
to  be  a  violation  of  Article  LQ.  Section 
1  of  the  Rules  of  Fair  Practice. 

(1)  Peremptory  Challenge  to  Arbitrator 
Who  Handled  Request  for  Injunction: 
The  proposed  rule  change  to  Section  22 
excepts  proceedings  for  injimctive 
orders  imder  the  proposed  new  section 
from  the  provision  granting  a  party  one 
peremptory  challenge  to  an  arbitrator. 
This  provision  is  compatible  with  the 
expedited  nature  of  injunctive 
proceedings.  See  discussion  below  of 
subsection  (ej  of  the  proposed  new 
section. 

(2  J  Non-refundable  Surcharge  for 
Expedited  Proceedings:  Currently, 
Section  44  imposes  a  non-refundable 
surcharge  of  $2,500  on  all  parties  in  an 
expedited  proceeding.  Expedited 
proceedings  are  provided  in  connection 
with  a  request  for  injunctive  relief  under 
the  proposed  new  section  and  as  a  result 
of  a  court  granting  injunctive  relief.  The 
proposed  rule  change  would  amend 
Section  44  to  pro\ide  that  the  total 
surcharge  of  $2,500  is  to  be  paid  only 
by  the  party  or  parties  requesting 
expedited  proceedings.  In  addition,  the 
rule  change  provides  that  the  arbitrator 
may  determine  that  a  prarty  shall 


reimburse  another  party  for  any  such 
surcharge  it  has  paid. 

(3)  Procedure  for  Granting  Interim 
Injunctive  Relief:  The  introduction  to 
the  proposed  new  section  gives 
arbitrators  authority  to  grant  interim 
injimctive  relief  in  intra-industry 
disputes  and  clarifies  the  ability  of 
parties  to  seek  injunctive  rehef  in  court 
if  they  wish.  The  introduction  sets  out 
that  under  the  proposed  new  section, 
the  parties  may  seek  either  an  "interim 
injunction"  or  a  "permanent 
injunction"  and  that  subsection  {g)  of 
the  proposed  new  section  describes  the 
effect  of  court-imposed  injunctions  on 
an  arbitration  proceeding.  Finally,  the 
introduction  clarifies  that  if  any 
injunction  is  sought  as  part  of  the  final 
award,  the  request  must  by  made 
pursuant  to  Section  25(a). 

Paragraph  fa)  provides  that 
applications  lor  interim  injunctions  are 
to  be  heard  by  a  single  arbitrator. 
Paragraph  (b)  requires  the  party  seeking 
interim  injunctive  relief  to  make  a  clear 
shovnng  that  it  is  likely  to  succeed  on 
the  merits,  that  it  will  suffer  irreparable 
injury  unless  the  relief  is  granted,  and 
that  the  balancing  of  the  equities  lies  in 
its  favor.  Thus,  the  proposed  standards 
for  granting  injunctive  relief  are  similar 
to  those  traditionally  employed  in  many 
courts.  Paragraph  (c)  lists  the  documents 
that  must  be  filed  to  apply  for  interim 
injunctive  relief  Paragraph  (d)  sets  forth 
the  procedure  and  timetable  for 
handling  applications  for  interim 
injunctive  relief  Under  subparagraph 
(d)(1),  an  expedited  timetable  is 
provided  for  handling  applications  for 
Immediate  Injunctive  Orders,  which  are 
similar  to  temporary  restraining  orders 
("TROs")  that  might  be  issued  by  a 
court,  in  that  a  response  to  such  an 
application  is  optional.  In  such  cases, 
that  Director  is  to  endeavor  to  schedule 
a  hearing  within  one  to  three  business 
days  after  receipt  of  the  application. 
Information  required  to  be  given  to 
parties  may  be  sent  by  fecsimile 
transmission,  and  the  hearing  may  be 
held  by  telephone  or  in  a  limited 
number  of  cities,  at  the  discretion  of  the 
arbitrator  or  the  IJirector  of  Arbitration. 
At  present,  the  NASD  contemplates 
holding  such  hearings  in  New  York, 
Chicago  and  San  Francisco.  The 
arbitrator  will  endeavor  to  grant  or  deny 
the  application  within  one  business  day 
after  tiie  hearing  and  record  are  closed. 
The  duration  of  an  Interim  Injunction 
will  be  determined  by  the  arbitrator,  but 
in  any  event  it  will  expire  no  later  than 
the  date  of  the  issuance  or  denial  or  a 
Regular  injunctive  Order  (if  any)  or  a 
decision  on  the  merits  of  the  entire 
controversy. 


Subsection  (d)(2)  of  the  proposed  new 
section  deals  with  Regular  Injunctive 
Orders,  which  are  similar  to  preliminwy 
injunctions  issued  by  the  courts.  Under 
these  provisions,  the  Director  will 
endeavor  to  schedule  a  hearing  within 
three  to  five  business  days  after  the 
response  is  filed  or  due  to  be  filed, 
whichever  comes  first.  Failure  to  file  a 
response  will  not.  however,  delay  the 
hearing,  and  the  responding  party  may 
choose  to  present  evidence  at  the 
hearing  whether  or  not  it  has  previously 
filed  a  re^onse.  As  in  paragraph  (d)(1). 
hearings  may  be  held  by  telephone  or  iii 
selected  cities.  Regular  injunctions 
expire  as  determined  by  the  arbitrator, 
but  in  no  event  later  than  the  date  of  a 
decision  on  the  merits  of  the  underlying 
controversy. 

Subsection  (e)  of  the  proposed  new 
section  provides  that  there  can  be 
unlimited  challenges  for  cause  to  the 
single  arbitrator  appointed  to  hear  the 
application  for  an  interim  injunction, 
but  no  peremptory  challenges  are 
permitted.  Moreover,  peremptory 
challenges  may  not  later  be  made  to  an 
arbitrator  who  heard  an  application  for 
an  injunctive  order  and  who 
subsequently  is  appointed  to  participate 
on  the  arbitration  panel  hearing  the 
same  arbitration  on  the  merits.  As  stated 
above  with  regard  to  Section  22.  the 
elimination  of  peremptory  challenges 
promotes  the  expedited  nature  of 
injunctive  proceedings,  while  still 
preserving  the  parties"  rights  to 
challenge  an  arbitrator  for  cause. 

Subsection  (f)  of  the  proposed  new 
section  provides  that  the  arbitration  of 
the  underlying  controversy  is  to  proceed 
in  an  expedited  manner  according  to  a 
timetable  and  procedures  specified  by 
the  arbitration  panel.  This  continues  the 
expedited  treatment  of  cases  in  which 
interim  injunctive  relief  has  been 
granted,  to  provide  a  faster  resolution  of 
the  merits  of  the  dispute.  Paragraph  (g) 
provides  that  if  a  court  has  issued  an 
injunction  gainst  one  of  the  parties  to 
an  arbitration  agreement,  any  arbitration 
that  might  be  requested  will  be  handled 
expeditiously,  according  to  a  timetable 
and  procedures  determined  by  the 
arbitration  panel.  Paragraph  (h)  permits 
the  arbitrator  ro  require  a  party  to 
deposit  security  in  an  amount  that  the 
arbitrator  deems  proper  for  the  payment 
of  any  costs  or  damages  that  might  be 
incurred  by  the  adverse  party  if  it  were 
wrongfully  enjoined. 

Subsection  (i)  of  the  proposed  new 
section  contains  a  "sunset"  clause, 
causing  the  section  to  expire  in  one  year 
unless  the  NASD  files  a  rule  change 
under  Rule  19t)— 4  to  amend  the 
proposed  rule  change  to  extend  its 
period  of  effectiveness  or  eliminate  the 
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expiration  date.  T  lis  will  provide  for  a 
pilot  period  durin  5  which  the  feasibility 
of  allowing  arbitr;|tors  to  issue  interim 
injunctions  can  ba^assessed. 

(4)  Resolution  of  the  Board  of 
Governors:  The  proposed  rule  change 
would  amend  the  Resolution  of  the 
Board  of  Govemons  currently  foimd  at 
paragraph  3744  of  the  Manual  to 
provide  that  failure  to  comply  with  any 
interim  injunctivejorder  issued  pursuant 
to  the  proposed  ndw  section  will  be 
added  to  the  typesj  of  conduct  that  may 
violative  of  Article 
Rules  of  Fair 


be  considered  to 
III,  Section  1  ofth 
Practice. 

(b)  The  NASD 
proposed  rule  ch 
the  provisions  of 
the  Act,3  in  that 


|lieves  that  the 

^ge  is  consistent  with 

Uon  15A{b)(6)  of 
!  proposed  rule 
change  will  facilitate  the  arbitration 
process  in  the  public  interest  by 
codifying  authoritv  of  arbitrators  to 
grant  interim  injuiictive  relief  in  intra- 
industry  disputes  ^der  Section  8  of  the 
Code  that  are  subjdct  to  NASD 
arbitration,  providing  that  j)eremptory 
challenges  may  not  later  be  made  to 
arbitrators  who  haidled  requests  for 
interim  injunctive  relief  in  the  same 
case,  providing  thai  the  $2,500  non- 
refundable surcharge  for  expedited 
proceedings  shall  ije  paid  by  the  party 
or  parties  requestirig  such  proceedings, 
and  providing  that  failure  to  comply 
with  any  injunctiv(  t  order  issued 
pursuant  to  the  nei  /  injunction  section 
may  be  deemed  to  be  a  violation  of 
Article  III.  Section  1  of  the  Rules  of  Fair 
Practice. 

B.  Self-Regulatory  {Organization's 
Statement  on  Burd  m  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  com  petition  that  is  not 
necessary  or  appro  )riate  in  furtherance. 
of  the  purpose  of  tl  e  Act,  as  amended. 


C.  Self-Regulatory 
Statement  on  Comhents 
Proposed  Rule  Cha  ige 
Members,  Participc  nt 


tOrganization's 
on  the 
Received  From 
\s,  or  Others 

were  neither 


Written  commen  s 
solicited  nor  receivsd. 

m.  Date  of  EflTectiv^ness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  o '  the  date  of 
publication  of  this  1  lotice  in  the  Federal 
Register  or  within  <  uch  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  dat^  if  it  finds  such 


longer  period  to  be 


ippropriate  and 


publishes  its  reason  s  for  so  finding  or 
(ii)  as  to  which  the  1  self-regulatory 


'15U.SCSec78o-3. 


organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
The  Commission  requests  that,  in 
addition  to  any  general  comments 
concerning  whether  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(6)  of  the  Act,  commentators 
address  the  following: 

1.  The  proposed  new  section  would 
permit  parties  to  seek  injimctive  relief 
from  a  coiut  of  competent  jurisdiction. 
Section  6  of  the  Code  of  Arbitration 
Procedure  provides  that  "no  party  shall 
commence  any  suit,  action  or 
proceeding  against  any  other  party 
touching  upon  any  of  the  matters 
referred  to  arbitration  pursuant  to  this 
Code".  Should  the  relationship  between 
the  two  sections  be  clarified? 

It  is  not  clear  under  the  proposed 
amendment  whether  the  new  section 
clarifies  the  parties'  access  to  existing 
procedures  imder  certain  state  statutes 
allowing  for  injimctive  actions  even 
where  parties  have  entered  into 
arbitration  agreements,  or  whether  it 
establishes  a  new  contractual  agreement 
by  the  parties  excepting  injimctive 
actions  in  court  from  the  parties' 
agreements  to  arbitrate  under  NASD 
rules.  Should  the  proposal  be  amended 
to  clarify  that  it  is  limited  to  existing 
rights  under  statute,  or  to  clarify  that  it 
is  intended  to  extend  to  all  agreements 
to  arbitrate  under  NASD  rules? 

2.  The  proposed  rule  change  would 
amend  an  existing  Resolution  of  the 
Board  of  Governors  to  provide  that 
failure  to  comply  with  any  injunctive 
order  issued  pursuant  to  the  proposed 
new  section  may  be  considered  to  be 
violative  of  Article  III,  Section  1  of  the 
Rules  of  Fair  Practice.  Since  the 
proposed  new  section  authorizes  both 
court-issued  injunctions  (discussed  in 
question  1  of  this  solicitation  of 
comments)  and  interim  injunctions 
issued  by  an  arbitrator,  should  the 
proposed  change  to  the  resolution  be 
clarified  to  indicate  whether  the 
amendment  would  extend  to  both  types 
of  injimctions  or  only  to  the  interim 
injunctions  issued  by  arbitrators 
pursuant  to  the  section?  Should  the 
resolution  be  limited  to  arbitrator-issued 
interim  injunctions? 

3.  The  proposed  rule  change  provides 
for  two  different  types  of  interim 
injunctions,  "immediate  injunctive 


orders"  and  "regular  injunctive  orders". 
Should  the  proposed  rule  change  make 
it  clear  whether  different  standards 
apply  for  the  granting  of  the  two  types 
of  orders,  or  whether  the  only  difference 
in  the  two  types  of  injimctive 
proceedings  consists  of  the  number  of 
days  in  which  decisions  under  the 
section  are  to  be  made? 

Subsection  (d)(1)  of  the  proposed  new- 
section  provides  that  an  immediate 
injunctive  order  expires  no  later  than 
the  earlier  of  the  issuance  or  denial  of 
a  regular  injunctive  order  or  a  decision 
on  the  merits  of  the  entire  controversy. 
Should  the  proposed  rule  change  make 
it  clear  how  and  when  proceedings  for 
a  regular  injunctive  proceeding  would 
follow  an  immediate  injunctive 
proceeding? 

4.  Subsections  (f)  and  (g)  of  the 
proposed  new  section  provide  that  the 
arbitration  concerning  a  matter  in  which 
either  an  interim  injunction  under  the    - 
section  or  a  court  injunction  has  been 
issued  will  be  expedited,  under  a 
schedule  specified  by  the  arbitration 
panel  appointed  under  the  Code.  Since 

it  appears  under  the  proposal  that  the 
arbitration  panel  would  be  appointed 
after  a  decision  on  the  application  for  ' 
injunctive  relief  is  made,  should  there 
be  a  time  frame  in  the  proposed  new 
section  for  the  Director  of  Arbitration  to 
appoint  the  panel?  Should  it  be  made 
clear  under  the  expedited  procedures  in 
the  proposed  new  section  how  the 
prehearing  procediu^s  under  section  32 
of  the  Code  would  operate  to  assure  that 
parties  can  obtain  access  to  necessary 
information  prior  to  the  hearing  on  the 
merits? 

5.  Although  the  introduction  to  the, . 
section  provides  that  if  any  injunction  is 
sought  as  part  of  the  final  award,  the 
request  should  be  made  in  the  remedies 
portion  of  the  statement  of  claim  under 
Section  25(a)  of  the  Code,  and  although 
subsection  (c)  provides  that  applications 
for  interim  injunctions  must  be 
accompanied  by  a  statement  of  claim,  it 
is  not  clear  under  the  proposal  whether 
applications  for  interim  injunctive  relief 
must  be  submitted  together  vnth  the 
statement  of  claim  for  the  full  case  on 
the  merits  or  merely  a  statement  of  - 
claim  to  support  the  application  for 
injunctive  relief.  If  the  full  statement  of 
claim  is  not  required  at  the  time  of  the 
application  for  injunctive  relief,  should 
the  proposed  new  section  impose  a 
fixed  time  period  for  the  submission  of 
the  statement  of  claim  in  order  to  avoid 
prejudice  to  the  party  against  which 
interim  injuiictive  relief  has  been 
awarded?  If  the  full  statement  of  claim 
for  the  case  on  the  merits  is  required  at 
the  time  of  the  application  for  an 
interim  injunction,  should  the  proposed 


new  section  be  amended  to  clarify  that 
pgint? 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vsnritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File 
Number  SR-NASD-93-38  and  should 
be  submitted  by  August  8,1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200. 30^3(a)(l  2). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-17353  Filed  7-15-94;  8:45  am) 
BILUNG  CODE  801(M)1-M 


[ReleaM  No.  34-34349;  File  No.  SR-PHLX- 
93-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  the  Intrar 
Day  Addition  of  Strike  Prices 

July  11. 1994. 

Pursuant  to  Section  19(bl(l)  of  the  - 
Securities'Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is    ' 
hereby  given  that  on  November  16, 
1993,  the  Philadelphia  Stock  Exchange, 
Inc.  ("PHLX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.'  The 


'  On  March  30, 1994,  the  PHLX  submitted  a  letter 
deleting  a  provision  whieh  would  have  allowed'the 
Exchange  to  add  new  strilie  prices  under 
extraordinary  circumstances.  See  Letter  from  Gerald 
D.  O'Connell.  Vice  President,  Market  Surveillance, 
PHLX,  to  Sharon  l,8wson,  Assistant  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  March  30. 1994  ("Amendment 
No.  1").  Amendment  No.  1  also  clarified  that  new 
strikes  may  be  added  in  response  to  bona  fide  off- 
floor  customer  interest,  and  defmed  customer 
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new  section  be  amended  to  clarify  that 
pQint? 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File 
Number  SR-NASD-93-38  and  should 
be  submitted  by  August  8,1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-^3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-17353  Filed  7-15-94;  8:45  am) 
BILUNQ  CODE  a01(M)1-M 


[Release  No.  34-34349;  File  No.  SR-PHLX- 
93-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  by  the  Philadelphia  Stocit 
Exchange,  Inc.,  Relating  to  the  Intra? 
Day  Addition  of  Strilce  Prices 

July  11, 1994. 

Pursuant  to  Section  19(bO(l)  of  the  - 
Securities'Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is    ' 
hereby  given  that  on  November  16, 
1993,  the  Philadelphia  Stock  Exchange, 
hic.  ("PHLX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  C'SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.^  The 


'  On  March  30, 1994,  the  PHLX  submitted  a  letter 
deleting  a  provision  whieh  would  have  allowed'the 
Exchange  to  add  new  strike  prices  under 
extraordinary  circumstances.  See  Letter  from  Gerald 
D.  O'Connell,  Vice  President,  Market  Surveillance, 
PHLX,  to  Sharon  Lawson,  Assistant  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  March  30. 1994  ("Amendment 
No.  1").  Amendment  No.  1  also  clarified  that  new 
strikes  may  be  added  in  response  to  bona  fide  off- 
floor  customer  interest,  and  defmed  customer 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend  its  rules 
to  adopt  Floor  Procedure  Advice 
("Advice")  F-22.  "Intra-Day  Addition  of 
Strike  Prices,"  to  establish  a  procedure 
for  the  listing  of  new  option  series  on 
an  intra-day  basis,  with  the  approval  of 
the  appropriate  floor  committee 
chairperson  or  his  designee. 
Specifically,  imder  proposed  Advice  F- 
22,  the  PHLX  may  list  new  strikes  under 
the  following  circimistances:  (1)  There 
is  bona  fide  off-floor  customer  interest 
in  effecting  a  sizable  transaction  at  a 
strike  price  at  or  within  five  points  of 
the  price  of  the  imderlying  instnmient; 
or  (2)  there  has  been  an  operational 
error  in  not  adding  a  requested  exercise 
strike  price. . 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PHLX,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 


interest  to  "include  institutional  (firm),  corporate  or. 
customer  interest  expressed  directly  to  the  PHLX  or 
through  the  customer's  floor  brokerage  unit,  but  not 
interest  expressed  by  a  registered  options  trader 
("ROT")  with  respect  to  trading  in  the  ROT's  own 
account.  On  June  23, 1994,  the  PHLX  submitted  a 
letter  deleting  a  provision  which  would  have 
allowed  the  Exchange  to  list  additional  strike  prices 
when  there  is  significant  volatility  in  the  price  of 
the  undejlying  instrument.  See  Letter  from  Gerald 
D.  O'Connell,  First  Vice  President,  PHLX,  to  Sharon 
Lawson,  Assistant  Director,  Division,  Commission, 
dated  June  23, 1994  ("Amendment  No.  2"). 
Amendment  No.  2  also  states  that  strike  prices 
added  under  the  proposal  must  be  consistent  with 
PHLX  Rules  IIOIA,  "Terms  of  Option  Contracts." 
and  1012,  "Series  of  Options  Open  for  Trading."  In 
addition,  the  PHLX  clarified  its  proposal  by  noting 
that  the  purpose  of  the  proposal  is  to  allow  the 
Exchange  to  add  strike  prices  intra-day  in  order  to 
respond  to  market  changes.  The  PHLX  states  that 
the  proposal  will  not  affect  the  number  of  strike 
prices  which  the  Exchange  will  list,  and  that  the 
determination  of  which  strike  prices  will  be  added 
will  continue  to  be  governed  by  Exchange  Rules 
1012  and  IIOIA.  See  Letter  from  Gerald  D. 
O'Connell,  Vice  President,  Market  Surveillance, 
PHLX,  to  Sharon  Lawson,  Assistant  Director, 
Division,  Commission,  dated  March  1, 1994 
("March  1  Letter").  On  July  7, 1994.  the  PHLX 
submitted  a  letter  requesting  accelerated  approval 
of  the  proposal.  See  Letter  from  Gerald  D. 
O'Connell,  First  Vice  President.  PHLX,  to  Michel 
Walinskas,  Branch  Chief,  Options  Regulation, 
Division,  dated  )uly  7, 1994  (")uly  7  l«tter"). 


of  these  statements  may  be  examined  at 
the  places  specified  in  Item  W  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  the  addition  of  strike 
prices,  which  is  governed  by  PHLX 
Rules  1012,  "Series  of  Options  Open  for 
Trading,"  and  1101  A,  "Terms  of  Option 
Contracts,"  is  determined  by  the 
movement  of  the  underlying  stock, 
index,  or  foreign  currency,  such  that 
strike  prices  reasonably  close  to  the 
value  of  the  .underlying  security  are 
listed  for  trading.  When  the  Exchange 
plans  to  add  a  new  strike  price,  a 
memorandum  is  distributed  to  the 
trading  floor  as  well  as  over  electronic 
systems  notifying  the  membership  and 
their  customers  of  the  new  strike. 
Generally,  the  new  strike  price  is 
available  for  trading  on  the  day 
following  such  notification.  The  PHLX 
states  that,  increasingly,  it  has  become 
necessary,  due  to  market  conditions  as 
well  as  customer  and  speciaUst  requests, 
to  add  new  strike  prices  within  the  same 
day  with  the  approval  of  a  floor  official 
and  Exchange  staff  In  such  instances, 
notification  is  given  and  the  strike  can 
often  become  available  for  trading  the 
same  day.  The  PHLX's  proposal  is 
intended  to  codify  a  written  procedure 
for  these  instances  to  facilitate 
compliance  as  well  as  to  help  to  ensure 
that  notification  is  properly  given. 

The  Exchange  proposes  to  incorporate 
the  proposed  procedure  into  the  form  of 
an  advice  to  make  it  available  to  the 
trading  floor  in  the  Exchange's  Floor 
Procedure  Handbook.  Proposed  Advice 
F-22  would  apply  to  the  equity  option, 
index  option  and  foreign  currency 
option  trading  floors. 

In  order  to  provide  the  guidance 
necessary  to  determine  when  and  how 
the  same-day  addition  of  a  new  strike 
price  is  effected,  the  PHLX  has 
incorporated  certain  standards  into 
proposed  Advice  F-22.  For  example,  the 
proposed  Advice  provides  that  where 
the  Exchange  has  erroneously  failed  to 
list  a  strike  price,  an  intra-day  addition 
would  be  appropriate.  In  addition,  the 
proposed  Advice  provides  that  an  off- 
floor  customer  request  to  list  a  strike  at 
or  within  five  points  of  the  price  of  the 
underlying  stock,  or  within  a 
comparable  amount  of  "ticks,"  in  the 
case  of  a  foreign  currency  option,  in 
order  to  effect  a  sizeable  transaction, 
would  warrant  an  intra-day  addition. 
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Moreover,  the  appn>val  of  the 
chairperson  of  the  appropriate  floor 
committee,  or  his  d^ignee.  wrould  be 
required  to  list  an  iiitra-day  strike  ander 
the  proposed  Advids.  Proposed  Advice 
F-22  also  requires  mat  prior  notice  of 
any  such  intra-day  f  ddition  be 
disseminated  for  th^  benefit  of  off-Qoor 
firms  and  customc 

The  Exchange  believes  that  the 
proposed  rule  chante  is  consistent  with 


Section  6  of  the  Act 
particular  virith 
is  designed  to  pr 
equitable  principk 
cooperation  and  cc 


in  general,  and.  In 
;on  6(bX5).  in  that  it 
)te  just  and 
of  trade,  to  foster 
irdinaticR)  with 


persons  engaged  in  ^egulating,  clearing 
settling,  processing  information  with 
respect  to.  and  facilitating  transactionfl 
in  securities,  as  welj  as  to  protect 
investors  and  the  p;  blic  interest. 
SpedGrally.  the  Ex(  iucagk  believes  that 
the  adoption  of  pro]  losed  Advice  F-22 
should  codify  the  p  ocedure  for  adding 
new  strike  prices  in  ra-day  so  that  the 
procedure  may  be  n  ferred  to  by  PHUC 
member  organizatio  is  and  implemented 
uniformly. 

IB)  Self  Regulatory 
Statement  on  Buiii^ 


The  PHLX  does  nit 
proposed  rule  chanf  e 
inappropriate  burde  i 


(C)  Self-Begula 
Statement  on 
Proposed  Rule 
Members,  Participi 

No  written 
received  or  requested 


Comnents 

at  tsi 


I  conuw  nts 


'  EfiectiTe  uas 


in.  Date  of 

ProfMsed  Rd1«  Clu^ 

CommissioB  Action 


The  PHLX  has  req  lested  that  the 
proposed  rule  chang  t  be  given 
accelerated  effective  less  pursuant  to 
Section  19(b)(2)  of  tl  •  Act  because  the 
proposal  codifies  tlM  Exchange's 


i  yrganization  'a 
on  Competition  . 

believe  that  the 
will  Impose  any 
on  competition 

iory  ^i^anization  's 
on  the 
Received  From 
or  Others 

were  mther 


I  of  the 
I  and  Timing  for 


ir  adding  intra-day 

finds  that  the 
I  is  consistent  writh 

'  Act  and  the 


existing  procedures 
strikes.* 

The  Commission 
proposed  rule  chan^ 
the  requirements  of  I 
rules  and  regulationt  thereunder 
apphcable  to  a  natio  lal  securities 
exchange,  and,  in  pa  ticular.  the 
requirements  of  Sect  on  6{b)(5).3 
Specifically,  the  Con  mission  believe 
that  the  propweal  wil  protect  investors 
and  further  the  public  interest  by 
clarifying  the  Exchange's  procedures  for 
adding  intra-day  striie  prices  and  by 
ensuring  that  notice  j»f  a  new  intra-day 
strike  price  is  dissen  inated  to  the 


>SM|iily7Lettar, 

MS  U.SC  78fl6X5)  (198^) 


fapni  noli  1. 


Exchange's  options  members  before  the 
new  strike  is  listed. 

The  Commission  also  believes  that  the 
PHLX's  proposal  strikes  a  reasonable 
balance  between  the  Exchange's  need  to 
accommodate  the  needs  of  investors  and 
the  need  to  avoid  the  excessive 
prohfiBration  of  options  series.  In  this 
regard  the  Commission  notes  that  the 
proposal  allows  the  PHLX  to  list  only 
intra-day  strikes  at  or  within  five  points 
of  the  underiying  Instrument,  (strikes 
that  normally  would  be  added  the  next 
day),  only  if  there  is  bona  fide  customer 
interest « in  the  additional  strikes  or  to 
correct  an  operational  error,  in  addition 
to  requiring  the  approval  of  the 
appropriate  floor  committee  chainnan 
or  his  designee.  Moreover,  the  PHLX 
proposes  to  list  only  those  additional 
intra-day  strikes  which  are  "reasonably 
close"  to  the  price  of  the  underiying 
instnunent.  consistent  with  PHLX  Rules 
1012  and  IIOIA.'  The  Commission 
believes  that  these  requirements  provide 
the  Exchange  with  the  flexibility  to  hst 
additional  intra-day  strike  prices  in 
response  to  genuine  customer  interest  or 
to  correct  an  operational  error  while,  at 
the  same  time,  appropriately  limiting 
the  number  of  options  series  that  may  be 
outstanding  at  any  one  time.. The 
Commission  notes  that  the  proposal, 
which  is  a  codification  of  the 
Exchange's  cvurent  practice,  is  designed 
to  affect  only  the  timing  of  the  listing  of 
additional  strikes  without  affecting  the 
number  of  strike  prices  the  Exchange 
hstsfi 

The  Commission  expects  the  PHLX  to 
monitor  the  additional  intra-day  strikes 
listed  under  the  jHtiposa]  to  ensure  that 
the  strikes  are  added  in  response  to  a 
bona  fide  ciistomer  request  or  to  correct 
an  operational  error,  and  are  consistent 
with  Exchange  Rules  1012  and  IIOIA.- 
The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  fiUug  thereof 
in  the  Federal  Register  because  the 
proposal  codifies  the  Exchange's 
existing  policy  for  the  addition  of  intra- 
day  strflee  prices  and  is  a  clarification  of 
the  PHLX'g  current  rule  for  adding 
strikes.  The  Commission  finds  good 
cause  for  approving  Amendment  Nos.  1 
and  2  because  they  make  the  proposal 
consistent  with  the  Exchange's  current 
policy  for  listing  intre-day  strike  prices 


*Tbe  propoaal  defines  customer  intarest  (o 
inci  jde  "inJtitutioDal  (finn),  corporate  or  custonw 
interest  exprmsed  directly  to  the  Exchange  or 
through  tha  customer'a  Ooor  brokerage  unit,  but  not 
interset  miprmmd  by  aii  ROT  with  respect  to 
trading  for  tlia  ROT't  own  «ccoum."  See 
AmaDdment  No.  1,  tvpto  note  1. 

>  See  Amondmenc  No.  2,  nipra  note  1. 

*  See  March  I  Letter,  itipn  note  1. 


and  clarify  that  intra-day  strikes  listed 
under  the  proposal  must  be  consistent. 
%vith  PHLX  Rules  1012  and  1101  A. 
Accordingly,  the  Commission  believes 
that  granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commissian.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submissian.  ell  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  Copies  of  such  filing 
will  also  be-available  for  inspection  and 
copying  at.the  principal  office  of  the 
above-mentioned  self-regulatory, 
organization.  All  submissions  ^ould 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
August  8, 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,' that  the 
proposed  rule  change  (File  No.  SR- 
PHLX-93-38)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McForiand. 

Deputy  Secretary. 

[FR  Doc.  94-17317  Filed  7-15-94;  8:45  and 
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[Rel.  No.  IC-20392;  812-«7i6] 
MassMutual  Institutiooal  Funds,  et  al. 

July  11, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  MassMutual  Institudonal 
Funds  (the  "Trust"),  Massachusetts 


MS  U.S.C  78s(bM2)  (1962). 
•17  CFR  20O.3O-34aMl2|  (1983). 


Mutual  Life  Insurance  Company  (the 
"Advisor"),  and  Oppenheimer  Fimds 
Distributor,  Inc.  (the  "Distributor"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  18(f),  18(g) 
and  18(i)  and  under  Section  17(b)  for 
exemption  from  Section  17(a). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  (i)  permit  MassMutual 
Institutional  Funds  to  issue  and  sell 
multiple  classes  of  securities 
representing  interests  in  some  or  all  of 
the  Trust's  existing  and  future 
investment  portfolios  and  (ii)  permit  the 
transfer  of  assets  of  seven  separate 
accounts  of  the  Adviser  to 
corresponding  series  of  the  Trust  in 
exchange  for  shares  of  a  certain  class  of 
each  such  series. 

FILING  DATE:  The  application  was  filed 
on  December  10. 1993  and  amended  on 
June  27. 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's   "" . 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ttie  SEC  by  5:30  p.m.  on 
August  5, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
Apphcants.  in  the  form  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  request  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  NW..  Washington.  DC  20549. 
Applicants,  1295  State  Street, 
Springfield,  Massachusetts  01111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Counsel,  or 
Michael  V.  Wible,  Special  Counsel,  at 
(202)  942-0670,  Office  of  Insurance 
Products.  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  imder  the  1940 
Act  as  a  diversified,  open-end 
management  investment  company.  The 
Advisor  is  a  mutual  life  insurance 
company  organized  under 
Massachusetts  law.  The  Distributor  is  a 
registered  broker-dealer  which  serves  as 
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Mutual  Life  Insurance  Company  (the 
"Advisor"),  and  Oppenheimer  Funds 
Distributor,  Inc.  (the  "Distributor"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  18(f),  18(g) 
and  18(1)  and  under  Section  17(b)  for 
exemption  from  Section  17(a). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  (i)  permit  MassMutual 
Institutional  Fimds  to  issue  and  sell 
multiple  classes  of  securities 
representing  interests  in  some  or  all  of 
the  Trust's  existing  and  future 
investment  portfolios  and  (ii)  permit  the 
transfer  of  assets  of  seven  separate 
accounts  of  the  Adviser  to 
corresponding  series  of  the  Trust  in 
exchange  for  shares  of  a  certain  class  of 
each  such  series. 

RLING  DATE:  The  application  was  filed  . 
on  December  10, 1993  and  amended  on 
June  27, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's   "" . 
Secreteiry  and  serving  AppUcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tixe  SEC  by  5:30  p.m.  on 
August  5, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  an  affidavit  or, 
'  for  lawyers,  a  certificate  of  service. 
Hearing  request  should  state  the  natiire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW..  Washington,  DC  20549. 
Applicants,  1295  State  Street, 
Springfield,  Massachusetts  01111. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Joyce  M.  Pickholz,  Senior  Counsel,  or 
Michael  V.  Wible,  Special  Counsel,  at 
(202)  942-0670,  Office  of  Insurance 
Products,  Division  of  Investment 
Management.  , 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  under  the  1940 
Act  as  a  diversified,  open-end 
management  investment  company.  The 
Advisor  is  a  mutual  life  insurance 
company  organized  under 
Massachusetts  law.  The  Distributor  is  a 
registered  broker-dealer  which  serves  as 


principal  underwriter  to  the  Trust.  A 
majority  of  the  outstanding  voting  stock 
of  the  Distributor  is  indirectly  owned  by 
the  Adviser.  The  Trust  presently 
consists  of  seven  separate  series  (the 
"Funds"),  each  of  which  has  separate 
investment  objectives  and  policies. 

2.  Applicants  request  that  reUef 
pursuant  to  Section  6(c)  of  the  1940  Act 
be  extended  to  any  future  series  of  the 
Trust  and  to  any  other  registered  open- 
end  investment  management  company 
(which  is  not  a  separate  accoimt)  for 
which  (a)(i)  the  Adivser  or  a  person 
controlled  by  the  Adviser  serves  as 
investment  adviser,  or  (ii)  the 
Distributor  or  a  person  conp'olled  by  the 
Distributor  serves  as  principal 
imderwriter  and  (b)  that  (i)  is  within  the 
same  "group  of  investment  companies" 
as  that  term  is  defined  in  Rule  lla-3 
under  the  1940  Act  and  (ii)  may  in  the 
future  offer  separate  classes  of  shares  on 
a  basis  identical  in  all  material  respects 
to  that  set  forth  in  the  application. 
Applicants  represent  that  all 
representations  made  hereii>,  as  well  as 
any  conditions  imposed  by  any  order 
issued  by  the  Commission  with  respect 
to  this  Application,  will  apply  to  all 
investment  companies  that  elect  to  rely 
on  such  order. 

3.  The  Trust  intends  to  offer  multiple 
classes  of  shares  of  each  Fund  (the 
"Multiple  Class  System").  Each  Fund 
proposes  to  have  four  classes  of  shares 
Class  1,  Class  2,  Class  3  and  Class  4. 

4.  Class  1,  Class  2  and  Class  3  shares 
will  be  marketed  primarily  to  defined 
contribution  plans  to  qualify  under 
Section  401(a)  of  the  Infernal  Revenue 
Code  of  1986,  as  amended  (the  "Code"), 
which  include  401(k)  plans,  profit 
sharing  plans,  money  purchase  plans 
and  target  benefit  plans.  Under  defined 
contribution  plans,  an  individual 
account  is  established  for  each  plan 
participant  Class  1,  Class  2  and  Class  3 
shares  will  also  be  available  to  custodial 
tax-sheltered  accounts  described  in 
Code  Section  403(b)(7),  deferred 
compensation  plans  described  in  Code 
section  457,  individual  retirement 
accounts  described  in  Code  section  408, 
volxmtary  employees'  beneficiary 
associations  described  in  Code  section 
501(c)(9),  defined  benefit  plans  that 
qualify  under  Section  401(a)  of  the 
Code,  other  non-quahfied  plans,  and 
other  institutional  or  sophisticated 
investors  (collectively,  "Institutional 
Investors"). 

5.  Class  4  shares  of  each  Fund  will  be 
available  only  to  the  unregistered 
separate  accounts  of  the  Adviser  and  life 
insurance  company  affiliates  of  the 
Adviser  ("Separate  Accounts").  Each  of 
the  Separate  Accoimts  is  expected  from 
the  definition  of  an  investment 


company  pursuant  to  Section  3(c)(ll)  of 
the  1940  Act  and  interests  in  the 
Separate  Accounts  are  exempt  securities 
pursuant  to  Section  3(a)(2)  of  the 
Securities  Act  of  1933.  Interests  in  the 
Separate  Accounts  are  offered  only  to 
corporate  qualified  plans,  including 
defined  contribution  plans  (which  are 
generally  participant-directed)  and 
defined  benefit  plans. 

6.  Class  1  shares  will  be  offered  to 
Institutional  Investors.  Each  Fimd  will 
adopt  with  resp>ect  to  Class  1  a  plan 
pursuant  to  Rule  12b-l  under  the  1940 
Act  (a  "Rule  12b-l  Plan")  which  wiU, 
provide  for  payment  to  the  Distributor 
of  an  amount  (currently  expected  to  be 
.40%  of  the  average  daily  net  asset  value 
of  the  Class  1  shares)  as  an  "asset-based 
sales  charge"  (as  such  term  is  defined  in 
section  26  of  Article  in  of  the  Rules  of 
Fair  Practice  of  The  National 
Association  of  Securities  Dealers,  Inc. 
(the  "NASD  Rule"),  hi  addition,  the 
Class  1  shares  will  bear  an  annual 
"ser\'ice  fee"  (as  defined  in  the  NASD 
Rule)  of  up  to  .25%.  Class  1  shares  will 
be  offered  at  net  asset  value  without  a 
front-end  or  contingent  deferred  sales 
charge. 

7.  Class  2  shares  will  be  offered  to 
Institutional  Investors  who  are  either  a 
retirement  arrangement  covering  400  or 
more  lives  or  who  initially  invest  a 
minimum  of  $2,000,000.  For  purposes 
of  determining  whether  an  initial 
investor  has  satisfied  the  minimum 
initial  investment  requirement  for  Class 
2  shares,  amoimts  invested  in  certain 
other  products  of  the  Adviser  by  the 
Institutional  Investor  will  t>e  counted 
toward  the  minimum  initial  investment 
requirement.  In  addition,  when 
determining  the  number  of  lives  covered 
by  a  retirement  arrangement  investing  in 
Class  2  shares  of  a  Fund,  the  number  of 
lives  covered  by  that  retirement 
arrangement,  including  lives  covered  in 
certain  products  of  the  Adviser.  v«ll  be 
counted  toward  the  number  of  hves 
covered  by  the  retirement  arrangement 
purchasing  Fund  shares.  Each  Fund  will 
adopt  with  respect  to  Class  2  a  Class  2 
Rule  12b-l  Plan  which  will  provide  for 
payment  to  the  Distributor  of  an  amoimt 
(currently  expected  to  be  .15%  of  the 
average  daily  net  asset  value  of  the  Class 
2  shares)  as  an  asset-based  sales  charge. 
It  is  not  expected  that  Class  2  shares 
will  be  subject  to  a  service  fee.  Class  2 
shares  will  be  offered  at  net  asset  value 
without  a  front-end  or  contingent 
deferred  sales  charge. 

8.  Class  3  shares  will  be  offered  to 
Institutional  Investors  who  are  either  a 
retirement  arrangement  covering  750  or 
more  lives  m  who  initially  invest  a 
minimum  of  $10,000,000.  For  purposes 
of  determining  whether  the  minimum 
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ntind>er  of  lives  an  initial  investment 
requirements  havi  i  been  met,  the  same 
approach  will  be  I  ollowed  as  described 
above  for  Class  2  i  hares.  It  is  not 
expected  the  Clas! ;  3  shares  will  be 
subject  to  any  pay  nnents  pursuant  to  a 
Rule  12b-l  Plan  o  r  service  fee.  They 
will  be  o^red  at  i  let  asset  value  without 
8  front-end  or  con  ingent  defened  sales 
charge. 

9.  Class  4  share;  of  each  Fund  will  be 
oniered  only  to  th«  Separate  Accounts  of 
the  Adviser  and  ti  e  insurance  company 
affiliates  of  the^c  viser.  Class  4  shares 
will  be  oRered  at  i  et  asset  value  and 
will  not  be  sub)ect  to  a  sales  load  or 
paymert  pursuant  to  a  Rule  12b-1  Plan 
or  service  fee.  Ho\  rever,  the  corporate 
qualified  plans  ar«  subject  to  ontain 
charges  as  a  resuh  of  their  investment  in 
the  Separate  Accoi  mts.  The  amount  of 
these  charges  depc  ads  on  the  particalar 
provisions  and  ser  nces  of  the  respective 
plans  and  the  unrdgistered  grottp 
annuity  contracts  mirchased  to  mnd 
such  plans  and,  th  nefme,  vary  from 


plan  toplan. 

10.  The  adoption 
ofaRule1^>-l  PI 
class  thereof  will 
independently  of, 


I  and  implementation 
.  as  to  one  Fund  and 
cessarily  be  made 
will  not  be 
ctHiditi<xied  upon.Jthe  adoption  or    . 
implementation  of  such  a  Plan  as  to  any 
other  claaa  within  ihat  Fund  or  as  to  any 
other  Fund  of  the  Trust  or  class  thereof. 
Similarly,  the  Distributor  will  not  use 
the  Rule  12b-1  Pkoi  fises  charged  to  one 
class  within  a  Fune  to  support  the 
marketing  or  services  of  any  other  class 
within  the  Fund  or  any  other  Fund  or 
class  thereof.  The  ( ifferent  maxiniimi 
Rule  12b-l  fees  k»  Class  1  and  Class  2 
shares  generally  re  led  the  different 
type  and  amount  o  marketing  and 
ser/ice  effort  requi:  ed  with  respect  to 
these  two  classes.  <  lass  1  shares  will  be 
sold  primarily  thro  igh  brokers,  wdierees 
£:iass  2  shares  will  )e  marketed 
primarily  by  emplc  yees  of  an  affiliate  of 
the  Adviser  Were  1  lese  expenses 
allocated  pro  rata  ti  all  shares  without 
regard  to  the  sire  o  the  shareholder's 
purdMw,  some  At  reholders  would  be 
subsidizing  tihe  exp  snses  incurred  by  or 
on  account  of  oth'*i  shareholders.  Class 
3  shares  will  be  sul  ject  to  no  12b-l  fees 
because  it  is  antici]  ated  that  no 
conunissions  wiU  b  »  paid  upon  the  sale 
of  such  sharf«  and  hat  servicing 
expenses  will  be  m  nimal  in  relation  to 
the  size  of  the  accoi  mts;  any  expenses 
related  to  sales  and  distribiitioD  would 
be  borne  by  the  Ad'  iser  and  not  by  the 
Trjst.  With  respect  to  Class  4  shares, 
because  of  the  natu  «  of  the  investors 
eligible  to  purchase  them,  there  are  not 
expected  to  be  any  listribution  or 
service  expenses  atl  ributable  to  Aat 
class. 


11.  Each  share  of  the  Trust,  regardless 
of  class,  will  have  identical  voting, 
dividend,  liquidation  and  other  rights, 
preferences,  povvi'ers,  restrictions, 
limitations,  qualifications,  designations 
and  teims  and  conditions,  except  that: 
(a)  eacji  class  will  have  a  different  class 
designation;  (b)  each  class  offered  in 
coiuiection  with  a  Rule  12b-l  Plan  will 
bear  the  expense  of  the  payments  that 
would  be  made  pursuant  to  such  Rule 
12b-l  Plan;  (c)  each  class  will  also  bear 
certain  other  expenses  ("IdentiSable 
Class  Expenses")  that  are  directly 
attributable  only  to  the  class;  (d)  only 
the  holders  of  the  shares  of  the 
appropriate  class  involved  will  be 
entitled  to  vote  on  matters  pertaining  to 
a  Rule  12b-l  Plan  relating  to  such  class 
(for  example,  the  adoption,  amendment 
or  termination  of  a  Rule  12b-l  Plan)  in 
accordance  with  the  requirements  and 
procedures  set  forth  in  Rule  12b-l;  (e) 
each  class  will  have  differmit  exchange 
privileges;  and  (f)  Class  1  and  Class  2 
will  have  the  conversion  feature 
described  below. 

12.  All  expenses  of  the  Trust  that 
cannot  he  attributed  directly  to  any  one 
Fund  will  be  allocated  to  each  Fund 
based  on  the  relative  net  assets  of  such 
Fund.  Certain  other  expenses  may  be 
attributable  to  a  Fund,  but  not  to  a 
particular  class  of  the  Fund's  shares.  All 
such  Expenses  incurred  by  a  Fund 
would  be  borne  by  the  outstanding 
shares  of  the  Fund  regardless  of  class. 

13.  The  Adviser  may  choose  to 
reimburse  or  waive  the  identifiable 
Class  Expenses  of  certain  classes  on  a 
voluntary,  tempomy  basts.  The  amount 
of  such  expenses  waived  or  reimbursed 
by  the  Adviser  may  vary  frtim  class  to 
class.  In  addition,  the  Adviser  may 
waive  or  reimburse  expenses 
attributable  to  the  Trust  generally  and/ 
or  expenses  attributable  to  a  Fund  (with 
or  without  a  waiver  or  reimbursement  of 
Identifiable  Class  Expenses)  but  only  if 
the  same  proportionate  amount  of  such 
expenses  are  waived  or  rMmbursed  for 
each  class.  Thus,  any  expenses 
attributable  to  the  Trust  generally  that 
are  waived  or  reimbursed  would  be 
credited  to  each  class  of  a  Fiud  based 
on  the  relative  net  assets  of  the  classes. 
Similarly,  any  expenses  attributable  to  a 
Fund  that  are  waived  or  reimbursed 
would  be  credited  to  each  class  of  that 
Fund  accoithng  to  the  relative  net  assets 
of  the  classes. 

14.  Beomse  of  the  Rule  12b-l  fees 
and  Identifiable  Class  Expenses  that 
may  be  borne  by  each  class  of  shares, 
the  net  income  of  (and  dividends 
payable  to)  each  class  may  be  different 
from  the  net  income  of  the  other  classes 
of  shares  of  the  Trust. 


15.  Class  1  and  Class  2  shares  ofthe 
Funds  will  have  the  following 
conversion  feature:  Once  the  aggregate 
net  asset  value  of  a  shareholder's  Class 
1  or  Class  2  shares  equal  the  minimum 
investment  or  the  investing  retirement 
arrangement  reaches  the  minimum 
number  of  lives  requirement  few  Class  2 
or  Class  3  shares,-  semi-annually,  as  of 
predetermined  dates,  the  shareholder's 
Class  1  or  Class  2  shares  will  be 
converted  into  Class  2  or  Class  3  shares 
of  equal  a^regate  net  asset  value  in  the 
sAme  Fund.  Such  shares  will  thereafter 
be  subject  to  the  lower  Rule  12b-l  Plan 
fee  applicable  to  Class  2  shares  or  to  no 
Rule  12b-l  Plan  fee  in  the  case  of  Class 
3  shares. 

16.  The  Adviser  serves  as  investment 
adviser  to  seven  Separate  Accounts 
through  which  are  invested  the  assets  of 
underlying  contracts  between  the 
Adviser  and  certain  retirement  plans  or 
other  arrangements.  Each  of  the 
Separate  Accotmts  has  a  distinct 
portfolio  of  assets  and  its  own 
investment  objectives  that  correspond  to 
those  of  a  Fimd.  The  Adviser  has 
determined  that,  as  part  of  a  plan  of 
reorganization  to  be  carried  out  prior  to . 
commencement  of  the  public  offering  of 
shares  of  the  Fimds,  it  would  be 
desirable  to  transfer  assets  of  each  of  the 
seven  Separate  Account  to  the  Fund 
having  conesponding  investment 
objectives  in  exchange  for  Gass  4  shares 
of  that  Fund  (the  "Exchange"). 

17.  The  Exchange  has  been  or  will  be 
reviewed  and  approved  both  by  the 
Board  of  Trustees  ofthe  This!  and  by 
the  Adviser  in  the  exercise  of  its 
investment  discretion  ovct  the  Separate 
Accounts.  The  number  of  shares  of  a 
Fund  to  be  issued  to  a  Separate  Accoimt 
will  be  determined  by  dividing  the 
value  of  a  Separate  Account's  net  assets 
on  the  date  set  for  the  Exchange  by  the 
net  asset  value  of  one  share  of  the 
corresponding  Fund  on  the  same  dale. 
The  value  of  a  Separate  Account's  assets 
to  be  exchanged  will  be  determined  by 
the  same  method  used  to  value  the 
assets  of  the  Fimds.  Each  Fund  will 
assume  liability  for  any  settlement  costs 
of  securities  transactions  of  the 
corresponding  Separate  Account 
outstanding  at  the  time  of  transfer, 
however,  in  no  event  will  a  Fund  beai 
the  expenses,  if  any,  associated  with  the 
transfer  of  assets.  The  value  ofthe  assets 
transferred,  taking  account  of  the 
liabilities  transferred  therewith,  will 
equal  the  value  of  the  Class  4  shares 
received  in  return. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
exempting  them  fi-om  the  provisions  of 
Sections  18(f)(1),  18(g)  and  18(i)  to  the 


extent  that  the  proposed  issuance  and 
sale  of  variovB  danes  of  shares 
representing  interests  in  the  same  Fund 
might  be  deemed:  (a)  to  resuh  in  a 
"senior  security"  within  the  meaning  oi 
Section  18tg)  ofthe  1940  Act;  (b) 
prohibited  by  Section  18(f)(1)  of  the 
1940  Act:  and  (c)  to  violats  the  equal 
votii^  provisions  of  Sectioa  18{i)  of  the 
1940  Act. 

2.  Applicants  believe  that  the 
proposed  allocatian  of  exp^ises  and 
voting  rights  in  the  manner  described  is 
equitaUe  and  would  not  discriminate 
against  any  ^oup  of  shareholders. 
Applicants  assert  that  the  proposed 
arrangement  does  not  involve 
borrowings  ajid  does  not  aifect  the 
Trust's  existing  assets  or  reserves.  Nor 
will  the  proposed  arrangement  increase 
the  speculative  character  of  the  shares  of 
the  Trust  since  all  shares  wrill 
participate  based  on  relative  net  asset 
value  in  all  of  the  Trust's  income  and 
expeases,  with  the  exception  of  the  Rule 
12b-l  Plan  payments  and  Ideotifieble 
Class  Expenses. 

3.  The  Applicants  believe  that  by 
creating  and  oBaing  ^ares  in 
conoectioo  with  Rule  12b-l  Plans  as 
described  above,  and  by  also  creating 
and  oSariag  shares  independently  of  the 
Rule  12b-l  Plus,  the  Trust  will  be  able 
to  achieve  added  flexibility  in  moating 
the  service  and  investm^at  needs  of  its 
shareholders  and  httura  investors.  The 
Applicants  believe  fcuther  that,  to  the 
extent  shsKS  era  created  and  Rule  12b- 
1  Plans  adopted  as  described  above,  the 
Trust  will  faie  able  to  address  more 
precisely  the  needs  of  the  particular 
investors  and  to  cause  the  associated 
expenses  to  be  borne  by  such  investors. 
The  Trust  believes  that  it  would  be 
inefficient,  and  {nobably  economically 
or  operationally  unfeasible,  to  organize 

a  separata  series  for  each  cfass  of  shares. 
Not  only  would  the  Trust  incur 
unnecessary  accounting  and 
bookkeeping  costs  in  organizing  and 
operating  such  new  series,  but  the 
Trust's  management  of  the  new  series. 
as  wrell  as  its  existing  Funds,  naight  be 
hampered. 

4.  Because  the  proposed  Excbai^ 
might  be  deemed  to  be  a  transaction 
between  the  Tnist  and  an  affiliate 
person  (rfan  affiliated  person  of  the 
Trust  and,  therefore,  prohibited  by 
Section  17(aJ  ofthe  1940  Act, 
Applicants  jdso  request  an  ordar 
pursuant  to  Section  17(b)  exempting  the 
Exchange  transacticD  bxyca  the 
provisions  of  Section  1 7{»). 

5.  According  to  the  Applicants,  the 
exchange  will  avoid  unnecessary 
brokerage  expenses  which  would 
otherwise  be  bome  by  the  Foods  and 
the  Separate  Aoooui^  if  the  Sepai^e 
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exteat  that  tbe  proposed  issosoce  «iid 
sale  of  TariotB  cUsses  of  shares 
representing  interests  in  the  same  Fuad 
might  be  deoned:  (a)  to  result  in  a 
"senior  security"  within  the  meaning  «rf 
Section  18tg}  of  the  1940  Act;  (b) 
prohibited  by  Section  18(fKl)  of  the 
1940  Act:  and  (c)  to  vioUtfa  the  equal 
voting  provisions  of  Section  18(i)  of  tbe 
1940  Act. 

2.  Applicants  believe  that  the 
proposed  allocation  of  exp^ises  and 
voting  rights  ia  the  manner  described  is 
equitable  and  would  not  discriminate 
against  any  ^t>up  of  shareholders. 
Applicants  assert  that  the  proposed 
arrangement  does  not  involve 
borrowings  and  does  not  afiact  the 
Trust's  existing  assets  or  reserves.  Nor 
will  the  proposed  arrangement  increase 
the  speculative  character  of  the  shares  of 
the  Triist  since  all  shares  will 
participate  based  on  relative  net  asset 
value  in  all  of  the  Trust's  income  and 
expenses,  vrith  the  exception  of  the  Rule 
12b-l  Plan  payments  and  Identifieble 
Class  Expenses. 

3.  The  Applicants  believe  that  by 
creating  and  oSering  ^ares  in 
connection  with  Rule  12b-l  Plans  as 
described  above,  and  by  also  creating 
ffiKi  oSariag  shares  iadep«uiently  of  tbe 
Rule  121>-1  Plans,  the  Trust  will  be  able 
to  achieve  added  flexibility  in  sieeting 
the  service  and  investm^it  needs  of  its 
shareholders  and  biturs  investors.  The 
Applicants  believe  fcirther  that,  to  the 
extent  sharas  era  created  and  Rule  12b- 
1  Plans  adopted  as  described  abov«,  the 
Trust  will  faie  able  to  address  more 
precisely  the  needs  of  the  particular 
investors  and  to  cause  the  associated 
expenses  to  be  booM  by  such  investors. 
The  Trust  believes  that  it  would  be 
inefficient,  and  {Hobably  ecooomically 
or  opersttionally  unfeasible,  to  organize 

a  separate  series  for  each  class  of  shares. 
Not  only  would  the  Trust  incur 
unnecessary  accounting  and 
bookkeeping  costs  in  o{;ganizing  and 
operating  such  new  series,  but  the 
Trust's  management  of  the  new  series. 
as  wrell  as  its  existing  Funds,  might  be 
kamp&fid. 

4.  Because  the  proposed  Excbaoga 
might  be  deemed  to  be  a  transaction 
between  the  Tmst  and  an  affilialed 
person  of  an  affiliated  person  of  the 
Thist  and,  therefore,  [vohibited  by 
Section  17(aJ  of  the  1940  Act, 
Applicants  also  request  an  order 
pursuant  to  Section  17(b)  exempting  the 
Exchange  tnBsaotkm  from  the 
provisions  of  Section  17(a). 

5.  According  to  the  Applicants,  tiw 
exchange  will  avoid  unnecessary 
brokerage  expenses  wiiich  would 
otherwise  be  borne  by  the  Poodg  end 
the  Separate  Aooounts  if  the  Sepactie 
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Accounts  were  required  to  liquidate 
their  portfolios  in  ordei  to  puniiase 
shares  of  the  Funds  and  the  Funds,  ia 
turn,  were  to  use  such  purchase 
proceeds  for  investment  in  thear 
.  respective  portfolio  secniitiea. 
Moreover,  the  Separate  Accounts  mi^ 
be  forced  to  sustain  losses  caused  by  the 
untimely  sale  of  one  or  more  of  their 
portfolio  securities.  Applicants  argue 
that  there  appears  to  be  no  persuasive 
reason  fisr  requiring  the  Separtfe 
Accounts'  reorganizstions  to  be 
accompli^ed  in  a  manner  subfecting 
both  the  Sepmate  Accounts  and  the 
Funds  to  unnecessary  disadvantages  in 
view  of  the  safeguards  which  will  assure 
fairness  in  tiie  terms  of  the  Exchange  if 
effected  in  the  manrwr  described. 

6.  Applicants  submit  th^  because  the 
value  of  shares  of  the  Funds  and  the 
value  of  the  assets  of  the  Separate 
Accounts  will  be  detennlaed  as 
described  above,  the  terms  of  the 
Exdonge  are  reasonable  and  fair,  and 
that  tiwre  is  no  inadequacy  of 
consid^atioD  to  be  received  by  any 
party  to  the  tnnsaction.  Tiae  pertiea 
further  submit  that  the  Exchange  is 
consistent  with  the  recited  policies  of 
the  Separate  Accounts  and  the  Funds, 
since  the  investmeirt  obfectivee  of  the 
Separate  Accounts  and  tiw 
ooziBspunding  Funds  are  the  same. 
Finally,  the  Applicants  submit  that  the 
Exchange  is  consistent  with  the  ganeral 
purposes  of  the  Act  by  avoiding  the 
possibility  that  the  Separate  Acooonts  or 
the  Funds  will  incur  unnecessary 
expenses  of  losses  in  rrmnnrtfon  with 
the  reorganization  of  the  Separate 
Accounts. 

Applicants'  Conditions 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
granting  the  requested  relief: 

1.  Each  class  of  shares  will  r^resent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  diSafences  among  various 
classes  of  shares  of  the  same  Fond  will 
related  solely  to:  (a)  the  impact  of  the 
respective  Rule  12b-l  Plan  payments 
made  by  each  class  of  shares  (or  the 
absence  of  any  such  distribBtian  or 
service  fees).  aiMi  any  Identifiable  Class 
Expenses  th^  may  be  imposed  upon  a 

fjoticnilar  ckss  (^shares  and  which  are 
imited  lo  (i)  tran^r  agency  fees 
attributaUe  to  a  specific  class  of  shares, 
(ii)  printing  mid  postage  expenses 
related  to  pieperir^  and  distiibitfiBg 
materiab  such  as  shareholder  reports, 
prospectuses  and  proxies  to  current 
shareholders  of  a  specific  class,  (iii) 
Blue  Sky  registr^kn  fees  incorred  by  a 
class  of  shares,  (rr)  ^C  registration  fees 


incurred  by  a  dass  of  shares,  (v) 
shareholder  and  adhnmistrative  service 
fees  payable  under  each  class's 
respective  administrative  service 
agreement,  if  any.  and  (vi)  any  other 
incremenul  expeaaat  eub— qutntly 
identified  that  should  be  properly 
allocated  to  one  class  which  shall  be 
approved  by  the  CommissicKi  pursuant 
to  an  amended  order,  (b)  voting  rights 
on  matters  wliich  pertain  to  Rule  12b- 
1  Plans;  (c)  the  difliOTent  exchange 
privileges  of  the  various  classes  of 
shares  as  described  in  Ae  prospectuses 
(and  as  more  folly  described  in  the 
statement  of  additional  information)  of 
the  Funds;  (d)  the  conversion  feature 
applicable  to  the  Class  1  and  Class  2 
^ares  as  described  in  the  jjrospectus; 
and  (e)  the  designation  of  eatii  dass  of 
shares  of  a  Ftmd. 

2-  If  a  Fund  implements  any 
amendments  to  its  Rule  12b-l  Plan  (or, 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
Rule  12b-l  shareholder  services  planj 
that  would  increase  materially  the 
amount  that  may  be  home  by  a  rXaat  of 
shares  under  the  plan  into  which 
another  ckss  will  convert  (the  'Target 
Class"),  shares  of  the  class  tK#t  will 
convert  (the  "Pnrchase  Class")  will  stop 
converting  into  the  Tar^  Class  unless 
the  Purchase  Class  shareholders,  voting 
separately  as  a  ''^'^^f,  approve  such  a 
proposal  If  (i)  holders  of  Purchase  Class 
shares  do  not  approve  such  a  proposal; 
(ii)  such  proposal  is  approved  by  the 
holdars  (rf  Target  Class  shares;  and  (ui) 
such  material  increase  occurs,  than  the 
Trustees  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
Purdieaa  Claw  aharaa  are  exchai^wi  or 
converted  into  a  new  daas  of  shares  {Iba 
"New  Target  Class"),  identical  in  all 
material  respects  to  the  TargeH  Class  as 
it  existed  prior  to  implemantatifm  (rfthe 
proposal,  no  later  than  such  shmes 
previously  wrere  scheduled  to  convert 
into  the  Target  Qass.  if  deemed 
advisable  by  the  Trustees  to  implement 
the  foregoing,  such  action  may  include 
the  exchange  (tf  all  wTrfgHng  Purchase 
Class  shares  for  a  new  dass  (the  "New 
Purchase  Oass"),  identical  to  existii^ 
Purchase  Class  shares  in  all  matarid 
respects  except  that  the  New  Purchase 
shares  will  convert  into  the  New  Target 
Class.  The  New  Tai^  Oass  or  the  New 
Purchase  Class  may  be  formed  without 
further  exeoiptive  reiiet  Exchar^es  or 
conversions  described  in  this  oonditian 
shall  be  eSeOed  in  a  manner  that  the 
Trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  vrith  CoiKlitioa  6.  my 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of  the 
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New  Target  Class  or  the  New  Purchase 
Class  shall  be  bomp  solely  by  the 
Adviser  and  the  Distributor.  The 
Purchase  Class  shaires  sold  after 
implementation  of  the  proposal  may 
convert  into  the  Target  Class  shares 
subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  sucji  plan  to  the 
Purchase  Class  sh^s  are  disclosed  in 
an  effective  registration  statement. 

3.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  sh&res  on  the  basis  of 
the  relative  net  ass^t  values  of  the  two 
classes,  without  thk  imposition  of  any 
sales  load,  fee  or  oiher  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and) or  service  fee  as  those  terms  are 
defined  in  the  NA!  ID  Rule),  if  any,  that 
in  the  aggregate  art  i  lower  than  the  asset- 
based  sales  charge  land  service  fee  to 
which  they  are  subject  prior  to  the 
conversion.  J 

The  Trustees  of  the  Trust,  including  a 
majority  of  the  Tn^tees  who  are  not 
interested  persons  of  the  Trust,  shall 
have  approved  the  multiple  class  system 
prior  to  the  implei|ientation  of  the 
multiple  class  system  by  a  particular 
1,  Fund  and  will  approve  the  creation  and 
issuance  of  any  new  class  of  shares.  The 
minutes  of  the  meetings  of  the  Trustees 
regarding  their  deliberations  with 
respect  to  the  appipvals  necessary  to 
implement  the  multiple  class  system  or 
to  create  new  classes  will  reflect  in 
detail  the  reasons  for  determining  that 
such  action  is  in  the  best  interests  of 
both  the  Fimds  and  their  respective 
shareholders.         I 

5.  The  initial  determination  of  the 
Identifiable  Class  Expenses,  if  any,  that 
will  be  allocated  to  a  particular  class  of 
a  Fund  and  any  subsequent  changes 
thereto  will  be  reviewed  and  approved 
by  a  vote  of  the  Trustees,  including  a 
majority  of  the  Independent  Trustees. 
Any  person  authorized  to  direct  the 
allocation  and  disposition  of  the  monies 
paid  or  payable  bv^a  Fund  to  meet 
Identifiable  Class  Expenses  shall 
provide  to  the  Trustees,  and  the 
Trustees  shall  revifew,  at  least  quarterly, 
a  written  report  ofjthe  amounts  so 
expended  and  the  |}urposes  for  which 
such  expenditures  were  made. 

6.  On  an  ongoing  basis,  the  Trustees, 
pursuant  to  their  ndudary 
responsibihties  urjder  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  confUcts 
among  the  interests  of  the  various 
classes  of  shares.  The  Trustees, 
including  a  majority  of  the  Independent 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 


such  conflicts  that  may  develop.  The 
Adviser  and  the  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Trustees.  If  a 
conflict  arises,  the  Adviser  and  the 
Distributor  at  their  own  costs  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

7.  The  Trustees  of  the  Trust  will 
receive  quarterly  and  annual  statements 
complying  with  paragraph  (b)(3)(ii)  of 
Rule  12b-l,  as  it  may  be  amended  fipom 
time  to  time.  In  the  statements,  only 
distribution  and/or  service  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  class  of  shares  will  be 
used  to  support  the  Rule  12b-l  fee 
charged  to  shareholders  of  such  class  of 
shares.  Expenditures  not  related  to  the 
sale  or  servicing  of  the  relevant  class  of 
shares  will  not  be  presented  to  the 
Trustees  to  support  Rule  12b-l  fees 
charged  to  shareholders  of  such  class  of 
shares.  The  statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  Independent  Trustees  in 
the  exercise  of  their  Fiduciary  duties. 

8.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day  and  will  be 
in  the  same  amount,  except  that  fee 
payments  made  under  the  Rule  12b-l 
Plans  relating  to  a  particular  class  of 
shares,  will  be  borne  exclusively  by 
such  class  and  except  that  any 
Identifiable  Class  Expenses  may  be 
borne  by  the  applicable  class  of  shares. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  income  expenses  among 
such  classes  have  been  reviewed  by  an 
expert  (the  "Expert"),  and  the  Expert 
has  rendered  a  report  to  the  Applicants, 
as  set  forth  in  Exhibit  B  as  filed 
December  10, 1993.  The  Expert  has 
demonstrated  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
will  be  made  in  an  appropriate  manner, 
subject  to  the  conditions  and  limitations 
in  that  report  On  an  ongoing  basis,  the 
Expert,  or  an  appropriate  substitute 
Expert,  will  monitor  the  manner  in 
which  the  calculations  and  allocations 
are  being  made  and,  based  upon  such 
review,  will  render  at  least  annually  a 
report  to  the  Funds  that  the  calculations 
and  allocations  are  being  made 
properly.  The  Reports  of  the  Expert 
shall  be  filed  as  part  of  the  periodic 
reports  filed  with  the  Commission 
pursuant  to  Section  30(a)  and  30(b)(1)  of 
the  Act.  The  work  papers  of  the  E)qpert 


with  respect  to  such  reports,  following 
request  by  the  Fimds  which  the  Fimds 
agree  to  make,  will  be  available  for 
inspection  by  the  Commission  staff 
upon  the  written  request  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  any  Assistant . 
Director,  and  any  Regional 
Administrator  or  Associate  and 
Assistant  Administrator.  The  initial 
report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  and  the  ongoing  reports  will  be 
"reports  on  poUcies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  the  Statement  of 
Accounting  Standards  No.  70  of  the 
AICPA,  as  it  may  be  amended  from  time 
to  time,  or  in  similar  auditing  standards 
as  may  be  adopted  by  the  AICPA  from 
time  to  time. 

10.  Applicants  have  adequate 
faciUties  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
among  the  various  classes  of  shares  and 
the  proper  allocation  of  income  and 
expenses  among  such  classes  of  shares 
and  this  representation  will  be 
concurred  with  by  the  Expert  in  the 
initial  report  referred  to  in  condition  (9) 
above  and  will  be  conctirred  with  by  the 
Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (9)  above.  The 
Applicants  agree  to  take  immediate 
corrective  action  if  the  Expert,  or  an 
appropriate  substitute  Expert,  does  not 
so  concur  in  the  ongoing  reports. 

11.  The  prospectus  or  prospectuses  of 
the  Funds  relating  to  Class  1,  Class  2, 
Class  3  and  Class  4  shares  will  include 
a  statement  to  the  e^ect  that  a  dealer  or 
other  organization  selling  shares  of 
those  classes  may  receive  different 
levels  of  compensation  for  selling  one 
particular  class  of  shares  over  another  in 
the  Funds. 

12.  The  Distributor  wilj  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
the  Fimds  to  agree  to  conform  to  these 
standards. 

13.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibihties  of  the 
Trustees  of  the  Funds  with  respect  to 
the  multiple  class  system  will  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  Trustees  as  part  of  the 


Biilenab  setting  finth  Iha  duties  and 
resptmsilMlities  of  the  Trustees. 

14.  Each  Puitd  will  disclose  the 
expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  canversion  features, 
and  Bxnhanga  privileges  appUcdile  to 
each  classof  shares  of  the  Fund  in  every 
prospectus,  leigardless  of  whethw  aU 
classes  of  shares  are  offered  through 
each  prospectus.  Each  Fund  will 
disclose  the  req>ective  expenses  and 
performance  data  applicable  to  all 
classes  of  shares  in  every  shareholder 
report.  TTie  shareholder  reports  will 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  a  Fund  as  a  whole 
generally  and  not  on  a  per  class  basis. 
A  Fimd's  per  share  data,  however,  will 
be  prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  fiterature  describes  the  expenses 
or  performance  data  applicable  to  Class 
1,  Class  2,  aod  Class  3  shares,  it  will  also 
disclose  (i)  the  expenses  and/or 
performance  data  applicable  to  each  of 
Class  1,  Class  2  and  Class  3  shares  and 
(ii)  the  existsBoe  of  Class  4  shares.  To 
the  extmt  any  advwtis«Drait  at  sales 
literature  describes  the  expenses  or 
perforraance  data  apphcable  to  Class  4 
shares,  it  will  also  disclose  (i)  that  Oass 
4  shares  are  only  available  to  the 
Separate  Accounts  and  are  not  offered  to 
the  pubhc,  (ii)  the  fact  that  the  investors 
purchasing  Qass  4  shares  thou^  a 
Separate  Account  are  subject  to 
additional  charges,  and  (iii)  the 
existence  of  Class  1,  Qass  2  and  Class 
3  shares.  Any  such  perfonaance 
information  applicable  to  Class  4  dives 
will  be  provided  net  of  Separate 
AccxHmt  and  Fund  expenses.  The 
information  {mjvided  by  Applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  a  Fund's  net  asset  value  and 
pubbc  offering  price  will  present  each 
outstanding  class  of  shares  separately. 
15.  Apphcants  acdmowledge  that  the 
grant  of  the  requested  exemptive  order 
will  not  imply  Commission  approval  or 
authorization  of  are  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  may  make  pursuant  to  Rule  12b- 
1  Plans  in  reliance  on  the  order. 

For  the  Coramissioii,  by  die  OivisioB  of 
lovestmeat  Msnagemffltf ,  unde-  delegated 

authority. 

Margaret  H.  McFvUad, 

Deputy  Secretary.  . 
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■Mteriab  Mttiag  forth  the  duties  and 
respc»alMtiti«8  of  the  Tmslees. 

14.  Each  Fund  will  (fisclose  the 
expenses,  perfonnance  data. 
dIstnbutiQn  arraogements,  services, 
fees,  sales  loads,  canversioD  featmes. 
and  exchange  privil^es  applicable  to 
eachclassof  shares  of  die  Fund  in  every 
prospectus,  Kegardless  of  whether  all 
classes  of  shares  are  offered  through 
each  prospectus.  Each  Fund  wiil 
disclose  the  rfliq>ective  expenses  end 
performance  data  applicable  to  all 
classes  of  shares  in  every  shareholder 
report.  TTie  ^arehoMer  reports  will 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  a  Fund  as  a  whole 
generally  and  not  on  a  per  class  basis. 
A  Fund's  per  share  data,  however,  will 
be  prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  Class 
1,  Class  2,  and  Class  3  shares,  it  wiil  ako 
disclose  (i)  the  expenses  and/or 
performance  data  applicable  to  each  of 
Class  1,  Class  2  and  Claas  3  shares  and 
(ii)  the  existence  of  Class  4  shares.  To 
the  extmt  any  adv^tismnent  or  sales 
literature  describes  the  expenses  or 
perfonnance  data  appUcable  to  Class  4 
shares,  it  will  also  disclose  (i)  that  Class 
4  shares  are  only  available  to  the 
Separate  Accounts  and  are  not  offered  to 
the  pubhc.  (ii)  the  fact  that  the  investors 
purchasing  Class  4  shares  thou^  a 
Separate  Account  are  subject  to 
additional  charges,  and  (iii)  the 
existence  of  Class  1,  Class  2  and  Class 
3  shares.  Any  such  perfonaance 
information  applicable  to  Class  4  d»«s 
will  be  provided  net  of  Separate 
Account  and  Fund  expenses.  The 
information  provided  by  Applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  a  Fund's  net  asset  value  and 
public  offering  price  will  present  each 
outstanding  dass  of  shares  separately. 
15.  AppHcants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
will  not  imply  Commission  approval  or 
authorization  of  are  acquiescence  in  any 
particular  level  of  payments  that  the 
Fimds  may  make  pursuant  to  Rule  12b- 
1  Plans  in  reliance  on  the  order. 

For  the  CoBuninkia,  by  the  Oivisioii  of 
lavestmeal  MaDagaoeat,  unde-  delegated 
authority. 

Margaret  H.  Md'viMfl, 

Deputy  Secretary. 
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1 1  Limited 
PartrMraWpb  at  al.;  AppncaOon 

July  n,  1994. 

AQENCY:  Securities  and  Exdunge 

Coramission  ("SEC"). 

ACTION:  Notioe  of  Application  for 

Exemptiim  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Presidential  Associates  I 
Limited  Partnership  (the  "Partneiship") 
and  Winthrc^  Fiauacial  Co..  Inc  (the 
"Managing  General  Paitner"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  Enm  all 
provisions  of  the  Act. 
SU»«IAinf  OF  APPUCATTON:  Applicants 
seek  sm  order  to  amend  a  prior  order 
(the  Trior  Order'T  issued  under  section 
6(c)  of  the  Investment  Company  Act  of 
1 940.'  The  Prior  Order  exempts  the 
Partnership  from  all  provisions  of  the 
Act  aiid  permits  the  Partnership  to 
invest  in  another  partnership. 
Presidential  Towers,  Ltd.  (the 
"Operating  Partnership"),  which  owns 
and  operates  residential  apartments  for 
moderate  income  persons.  Applicants 
seek  to  amend  the  Prior  Order  to  permit 
a  new  investor  to  invest  in  the 
Operating  Partnership. 
FILING  DATES:  The  application  was  filed 
on  May  11, 1994. 

HEARING  OR  NOTIFICATION  OF  HEAMHQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEX!^'s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5;30  p.m.  on 
August  5, 1994,  and  should  be 
accompanied  by  proof  d(  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  far  the 
request,  and  the  issues  oontt^sted. 
PersfHis  who  wish  to  be  notified  of  a 
hearing  may  request  notificatiQn  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  SeCTBtary,  SEC,  450  5th 
Street,  ^AV.,  Washington,  DC  20549. 
Applicants,  One  International  Place, 
Boston,  Massachusetts  02110. 
FOR  FURTHER  INFORMATKM  CONTACT: 
)ames  M.  Curtis,  Senior  Counsel,  at 
(202)  942-0563  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 


Office  of  Investment  Company 

Regnlation). 

8UPPLEWENTAHY  tNFORMATIOir.  The 

IbHowing  is  a  summary  of  the 

application.  The  complete  application 

may  be  obtained  far  a  fee  at  the  SECs 

Pubhc  Reference  Branch. 


'  Presidential  Atsochtes  I  Lintited  Partnership, 
Imrestmem  Company  AdlWane No*.  13483 (Sept. 
2. 1983)(«ilk»)«od  USaStSapL  Z7.  H83|(anfaci 


1.  Because  of  the  Partnership's 
investment  in  the  Operating 
Partnership,  the  Partnership  may  be  an 
investment  company  under  sections 
3(aMl)  or  3ta)(3)  of  tire  Act.  The  Prior 
Order  granted  applicants  an  exemption 
under  section  6(c)  of  the  Act  from  al! 
provisions  of  the  Act  permitting  the 
Partnership  to  inv'est  in  the  Operating 
Partnership,  whidi  in  turn  wonld  own 
and  op«ate  a  residential  project  (the 
"ProjecfO  for  moderate  income  persons 
in  accordance  with  the  purposes  and 
criteria  set  f«th  in  Inv^tment  Company 
Ac!  Release  No.  8456  (August  9, 1974) 
("Release  8456").  Release  8456  states 
that  an  exemption  for  a  two-tier 
partner^ip.  such  as  the  Partnership,  is 
appropriate  if  two  criteria  are  mot:  (a) 
TTie  interests  in  the  partner^p  must  be 
sold  only  to  persons  for  whom 
investment  in  limited  profit,  essentially 
tax  shelter,  investments  would  not  be 
unsuitable  and  (b)  requirements  for  fair 
dealing  by  the  general  partner  of  the 
partnership  with  the  limited  partners 
should  be  included  in  the  basic 
organizational  dociunents  of  the 
partnership. 

2.  Applicants  propose  to  effect  two 
changes  that  would  change  the  structure 
of  the  Project's  ownership  from  that 
represented  in  the  application  for  the 
Prior  Order.  These  dumges  would  dilute 
the  Partnership's  interest  in  the 
Operating  Partnership  to  less  than  50% 
of  the  total  interests  in  the  Operating 
Partnership  and  effectively  transfer  to  a 
new  investcR'  in  the  Operating 
Partnership,  as  the  new  majority 
partner,  certain  ri^ts  coTM»mii>g  the 
Operating  Partnership  currently  held  by 
the  Partnership.  Applicants  seek  to 
amend  the  Prior  (>der  to  permit  these 
changes. 

3.  The  Partnership  was  formed  in 
1983  for  the  sole  purpose  of  acquiring 
and  holding  s  limited  partner  interest  in 
the  Operating  Psrtnerrfup.  The 
Operating  Partnership's  sole  asset  is 
100%  of  the  beneficial  interest  in  an 
Illinois  land  trust  that  holds  title  to  the 
Project. 

4.  The  Partnership  offered  590  units 
of  limited  partnersl^p  interest  in  the 
Partnership  (the  "Units'^  at  S100,000 
per  Unit  to  "  Accredited  investors"  as 
defined  in  Re^btion  D  under  the 
Securities  Act  of  1333  and  to  not  more 
than  30  other  "Noo- Accredited 
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Investors"  who  met  certain  suitability 
requirements.  Each  prospective  limited 
partner  also  was  reduired  to  provide 
certain  certificationf  in  his  subscription 
agreement  to  insiire  !that  the  investment 
was  suitable  for  such  prospective 
limited  partner.        I 

5.  The  Partnership  currently  has 
approximately  573  1  imited  partners  (the 
"Limited  Partners")  holding  590  Units. 
The  Limited  Partneis  collectively  hold  a 
99%  interest  in  the  Partnership.  The 
Managing  General  Partner  and  an 
affiliate  of  die  Managing  General  Partner 
each  hold  a  0.5%  general  partner 
interest  in  the  Partnership.  The 
Partnership  holds  a  94.99%  limited 


partner  interest  in 
Partnership.  WFC 
("WFC  Realty"),  an 
Managing  General 
0.01%  limited  pj 
Operating  Partners! 
Levin  Associates  Vi 
general  partner  of 
Partnership,  and  Mi 


^e  Operating 
jalty  Co.,  Inc. 
iffiUate  of  the 
ler,  holds  a 
jr  interest  in  the 
ip,  and  McHugh 
iture,  the  managing 
Operating 
lison-Canal 


Company  collectively  hold  a  5%  general 
partner  interest  in  tl^e  Operating 
Partnership. 

6.  Due  to  lower  thkn  proiected 
occupancy  and  rental  rates  and  higher 
than  projected  real  ^state  taxes,  the 
Project  has  been  unable  to  generate 
sufficient  income  totmeet  debt  service 
on  the  approximately  $185  million 
mortgage  (the  "Morfcage")  upon  the 
Project  ciurently  hefd  by  the  United 
States  Dep&rtment  df  Housing  and 
Urban  Development!  ("HUD").  To 
prevent  foreclosure  df  the  Mortgage,  the 
Operating  Partnership,  with  the 
concurrence  of  the  Managing  General 
Partner,  has  enteredlinto  a  workout 
agreement  with  HUp  (the  "Workout 
Agreement")  and,  to  implement  the 
Workout  Agreement,  has  developed  a 
comprehensive  debt  and  ownership 
restructuring  plan  (the  "Restructuring 
Plan"). 

7.  The  Workout  Agreement  provides 
for  the  replacement  of  the  note 
evidencing  the  indebtedness  secured  by 
the  Mortgage  with  alnew  $127  million 
first  note  and  a  second  note  in  the 
amount  of  the  balance  of  the  principal 
and  accrued  interest  secured  by  the 
Mortgage  (approximately  $58  million). 
The  Workout  Agreelnent  also  provides 
that  monthly  payments  of  principal  and 
interest  will  be  payable  only  on  the  first 
$71  milhon  of  the  n0w  first  note, 
thereby  reducing  the  mandatory 
monthly  mortgage  payment  for  the 
Project  by  more  than  50%.  Additional 
payments  of  principal  and  interest  on 
the  first  note  Mdll  b^  payable 
semiannually  in  an  amount  of  80%  of 
the  Project's  net  cash  fiow  remaining 
after  a  specified  priority  payment  to  the 


Operating  Partnership.  The  Workout 
Agreement  further  provides  that  the 
Operating  Partnership  will  raise  and  pay 
to  HUD  $13  million  to  reduce  the 
outstanding  principal  of  the  new  first 
note  and  to  fimd  a  deficit  escrow.  In 
addition,  HUD  has  required  that  the 
Operating  Partnership  set  aside  and 
subsidize  seven  percent  of  the 
apartments  in  the  Project  for  occupancy 
by  very  low  and  low  income  tenants. 

8.  To  raise  $13  million  required  by 
HUD,  the  Operating  Partnership 
proposes  to  admit,  as  a  general  partner 
of  the  Operating  Partnership,  Penguin 
Presidential  Partners  (the  "New 
Investor").  The  New  Investor  will 
contribute  $14  million  to  the  capital  of 
the  Operating  Partnership  (the  $13 
million  required  by  the  Workout 
Agreement  plus  $1  million  to  pay  costs 
and  expenses]  in  exchange  for  a  general 
partner  interest  constituting  a  79% 
interest  in  the  Operating  Partnership 
and  specified  preferential  interests  in 
cash  flow,  losses,  and  proceeds  from  a 
sale  or  refinancing. 

9.  In  recognition  of  the  New 
Investors's  majority  interest  in  the 
Operating  Partnership,  the  New  Investor 
will  receive  certain  rights  to  propose 
and  approve  actions  of  the  Operating 
Partnership,  including  the  right  to  direct 
the  sale  of  all  or  substantially  all  of  the 
assets  of  the  Operating  Partnership,  the 
right  to  approve  all  annual  capital 
expenditiue  budgets  for  the  Project,  and 
the  right,  under  specified 
circumstances,  to  designate  a 
replacement  managing  general  partner 
for  the  Operating  Partnership  or  to 
remove  and  replace  the  management 
agent  for  the  Project.  These  provisions 
will  grant  the  New  Investor  rights 
similar  to,  but  more  extensive  then, 
rights  now  held  by  the  Partnership  or 
WFC  Realty. 

10.  To  implement  the  Workout 
Agreement  and  facilitate  the  entry  of  the 
New  Investor  into  the  Operating 
Partnership,  the  Managing  General 
Partner  will  seek  the  approval  of  the 
Limited  Partners  to  implement  the 
Restructtiring  Plan  through  a  proxy 
statement  and  consent  solicitation  made 
in  accordance  with  the  requirements  of 
Regulation  14A  and  Schedule  14A 
promulgated  under  the  Seciirities 
Exchange  Act  of  1934.  The  principal 
provisions  of  the  Restructuring  Plan  are: 
(a)  Restructuring  the  Mortgage 
indebtedness  pursuant  to  the  terms  of 
the  Workout  Agreement;  (b)  amending 
the  limited  partnership  agreement  of  the 
Partnership  to,  among  other  things, 
remove  a  provision  concerning  dilution 
and  rights  to  participate  in  additional 
capital  contributions;  and  (c)  adopting 
an  amended  and  restated  limited 


partnership  agreement  of  the  Operating 
Partnership  that,  among  other  things, 
will  (i)  admit  the  New  Investor  as  a 
general  partner  with  a  79%  interest  in 
the  Operating  Partnership,  thus  diluting 
each  of  the  present  partner's  interests 
and  leaving  the  Partnership  with  a 
19.998%  interest  in  the  Operating 
Partnership,  and  (ii)  grant  the  New 
Investor  the  rights  discussed  above. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security  or 
transaction  from  any  provision  of  the 
Act  and  any  rule  thereunder,  if,  and  to 
the  extent  that,  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

2.  The  Partnership  provides  a  vehicle 
for  private  investment  in  government 
assisted  low  and  moderate  housing  in 
accordance  with  the  express 
Congressional  poUcy  to  encoiu^ge  the 
widest  possible  participation  by  private 
enterprise  in  the  provision  of  housing 
for  low  and  moderate  income  families. 
Pursuant  to  the  provisions  of  the 
Workout  Agreement,  the  Project's 
original  target  population  of  moderate 
income  {>ersons  and  families  will  be 
supplemented  by  a  commitment  to 
provide,  at  the  expense  of  the  owner  of 
the  Project,  rent-subsidized  housing  for 
a  substantial  number  of  very  low  and 
low  income  persons  or  families. 

3.  The  application  for  the  Prior  Order 
noted  that  both  the  Partnership 
Agreement  and  the  Confidential 
Offering  Memorandum  relating  to  the 
Units  contained  numerous  provisions 
designed  to  insure  fair  dealing  by  the 
general  partners  of  the  Partnership  with 
the  Limited  Partners.  In  addition,  the 
Units  were  offered  only  to  persons  for 
whom  investment  in  limited  profit,  tax- 
sheltered  investments  would  be 
suitable.  The  Restructuring  Plan  does 
not  in  any  way  modify  any  of  these 
suitability  or  fair  dealing  provisions. 

4.  The  lailure  of  the  Operating 
Partnership  to  implement  the 
Restructuring  Plan  will  almost  certainly 
result  in  the  foreclosure  of  the  Mortgage 
by  HUD.  Foreclosure  will  result  in  a 
total  loss  of  the  Partnership's  indirect 
ownership  interest  in  the  Project.  In 
addition,  a  foreclosure  as  of  December 
31, 1993  would  have  produced 
approximately  $133,300,000  of  non-cash 
taxable  income  to  the  Operating 
Partnership,  resulting  in  an  allocation  of 
tfixable  income  per  Unit  of 
approximately  $217,800.  Thus, 
foreclosure  would  produce  a  substantial 
tax  bill  for  the  limited  partners — a  tax 


bill  that  would  not  be  accompanied  by 
a  distribution  of  any  cash  with  which  to 
pay  the  tax.  It  also  will  deprive  the 
Limited  Partners  of  a  chance  to  share  in 
the  net  cash  flow  projected  to  be 
produced  by  the  Project  after  the 
Restructuring  Plan  is  implemented  and 
the  opportunity  to  share,  should  the 
Project  be  sold  or  refinanced,  in  any 
proceeds  of  such  a  sale  or  refinance  paid 
to  the  Operating  Partnership.  The 
application  is  being  made  in  the  context 
of  a  workout  of  a  financial  troubled, 
existing  project  that  faces  virtually 
certain  foreclosure  if  the  workout  is  not 
consummated.  Accordingly,  appficants 
believe  that  it  would  be  consistent  with 
the  public  interest  and  the  protection  of 
investors  for  the  SEC,  pursuant  to 
section  6(c),  to  issue  the  requested 
order. 

Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  condition: 

The  Restructuring  Plan  shall  be 
approved  by  the  holders  of  not  less  than 
51%  of  the  Units  by  written  consents 
obtained  by  a  proxy  statement  and 
consent  soficitation  in  accordance  with 
the  requirements  of  Regulation  14A  and 
Schedule  14A  promulgated  under  the 
Securities  Exchange  Act  of  1934. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand. 

Deputy  Secretary. 

[FR  Doc.  94-17319  Filed  7-15-94;  8:45  am] 
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[Rel.  No.  IC-20396;  No.  612-9022)  | 
Pruco  Life  Insurance  Company,  et  al. 

July  12,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC  "). 
ACnON:  Notice  of  apphcation  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 


APPLICANTS:  Pruco  Life  Insurance 
Company  ("Pruco"),  Pruco  Life 
Individual  Variable  Annuity  Account 
("Variable  Accovint"),  and  Pruco 
Securities  Corporation  ("PruSec") 
(collectively,  "Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  of  the  Variable  Account 
of  a  mortahty  and  expense  risk  charge 
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bill  that  would  not  be  accompanied  by 
a  distribution  of  any  cash  with  which  to 
pay  the  tax.  It  also  will  deprive  the 
Limited  Partners  of  a  chance  to  share  in 
the  net  cash  flow  projected  to  be 
produced  by  the  Project  after  the 
Restructuring  Plan  is  implemented  and 
the  opportunity  to  share,  should  the 
Project  be  sold  or  refinanced,  in  any 
proceeds  of  such  a  sale  or  refinance  paid 
to  the  Operating  Partnership.  The 
application  is  being  made  in  the  context 
of  a  workout  of  a  financial  troubled, 
existing  project  that  faces  virtually 
certain  foreclosure  if  the  workout  is  not 
consummated.  Accordingly,  applicants 
believe  that  it  would  be  consistent  with 
the  public  interest  and  the  protection  of 
investors  for  the  SEC.  pursuant  to 
section  6(c),  to  issue  the  requested 
order. 

Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  condition: 

Tne  Restructuring  Plan  shall  be 
approved  by  the  holders  of  not  less  than 
51%  of  the  Units  by  written  consents 
obtained  by  a  proxy  statement  and 
consent  solicitation  in  accordance  with 
the  requirements  of  Regulation  14A  and 
Schedule  14A  promulgated  under  the 
Securities  Exchange  Act  of  1934. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority.  , 

Mai-gsret  H.  McFariand,  I 

Deputy  Secretary. 

[FR  Doc.  94-17319  Filed  7-15-94;  8:45  ami 
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[Rel.  No.  IC-203M;  No.  612-9022] 
Pruco  Life  Insurance  Company,  et  al. 

July  12. 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  apphcation  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 


APPLICANTS:  Pruco  Life  Insurance 
Company  ("Pruco"),  Pruco  Life 
Individual  Variable  Annuity  Account 
("Variable  Accoimt").  and  Pruco 
Securities  Corporation  ("PruSec") 
(collectively.  "Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(cM2)ofthel940Act. 
SUMMARY  OF  APPUCATION:  AppUcants 
seek  an  order  permitting  the  deduction 
from  the  assets  of  the  Variable  Accoimt 
of  a  mortahty  and  expense  risk  charge 


in  connection  with  the  offer  and  sale  of 
certain  flexible  premium  combination 
fixed/variable  annuity  contracts 
("Contracts"). 

FILING  DATE:  The  application  was  filed 
on  May  31, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally. or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  August  8, 1994,  and 
should  be  accompanied  by  proof  of 
service  on  Apphcants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  vmter's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Apphcants.  c/o  Pruco  Life  Insurance 
Company,  213  Washington  Street, 
Newark,  New  Jersey  07102-222992. 
FOR  FURTHER  INFORMATKNI  CONTACT: 
Yvonne  M.  Himold,  Senior  Counsel,  or 
Michael  Wible,  Special  Counsel,  at  (202) 
942-0670,  Office  of  Insurance  Products 
(Division  of  Investment  Management). 
SUPPLEMENTARY  MFORMATION:  Following 
is  a  simimary  of  the  apphcation;  the 
complete  apphcation  is  available  for  a 
fee  from  the  Commission's  Pubbc 
Reference  Branch. 

Applicants'  Representations 

1 .  Pruco,  a  stock  life  insiu-ance 
company,  is  a  wholly  owned  subsidiary 
of  The  F^dential  Instuance  Company  of 
America  ("Prudential").  Pruco  is 
licensed  to  conduct  business  in  the 
District  of  Columbia.  Guam,  and  all 
states  except  New  York. 

2.  The  Variable  Accoimt  was 
established  as  a  separate  account  by 
Pruco  to  fund  its  variable  annuity 
contracts.  The  Separate  Account  has 
filed  a  notification  of  registration  on 
Form  N-8A  and  a  registration  statement 
on  Form  N— 4  with  the  Commission  as 

a  unit  investment  trust  under  the  1940 
Act.  AppUcants  have  filed  on  Form  N- 
4  a  registration  statement  to  register  the 
Contracts  as  securities  under  the 
Securities  Act  of  1933. 

The  Variable  Accoimt  currently 
consists  of  eleven  subacoounts  (Money 
Market.  Bond,  High  Yield  Bond, 
Government  Securities,  Common  Stock, 
Stock  Index,  High  Dividend  Stock, 
Natural  Resources,  Global  Equity. 
Conservatively  Managed  Flexible,  and 


Aggressive  Managed  Flexible) 
("Subaccounts"),  each  investing  in 
shares  of  a  corresponding  portfofio 
("PortfoUo(s)")  of  The  Prudential  Series 
Fund,  hic.  ("Series  Fund").  Other 
portfohos  of  the  Series  Fund  or  of  other 
funds  or  investment  vehicles  may  be 
made  available  for  investment  in  the 
future  through  additional  subaccounts. 

3.  The  Series  Fund  is  a  no-load, 
diversified,  open-end  management 
investment  company  registered  under 
the  1940  Act.  The  Series  Fund  currently 
offers  fourteen  Portfolios,  of  which 
eleven  are  available  for  investment  by 
the  Variable  Account.  Prudential,  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940,  will 
be  the  investment  adviser  for  the  Series 
Fund. 

4.  PruSec  is  an  indirect  wholly-owned 
subsidiary  of  Prudential  and  the 
principal  undervmter  of  the  Contracts, 
which  will  be  sold  and  distributed  by 
PruSec's  registered  representatives. 
PruSec  is  registered  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934,  as  amended,  and  is  a  member  of 
the  National  Association  of  Securities 
Dealers,  Inc. 

5.  The  Contracts  are  flexible  premium 
combination  fixed/variable  aimuity 
contracts  offered  in  connection  with 
either  non-tax  quahfied  plans  or  as  an 
Individual  Retirement  Annuity  ("IRA') 
that  quaUfy  for  favorable  tax-deferred 
treatment  under  Section  408(b)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended.  The  Contracts  also  may  be 
made  available  to  certain  other 
retirement  plans  that  qualify  for  special 
federal  income  tax  treatment  in  the 
future.  The  Contracts  initially  will  be 
issued  as  individual  contracts  but  also 
may  be  issued  as  group  contracts  used 
in  connection  with  either  immediate  or 
deferred  annuities.  The  Contracts  permit 
premiums  to  vary  in  amount  and 
frequency  but  require  certain  minimum 
initial  premium  payments  and 
additional  payments.  The  Contracts 
further  provide  for  accumulation  of 
values  on  either  a  variable  or  a  fixed 
basis,  or  both.  The  fixed-rate  option  is 
part  of  Pruco's  general  account. 
Premiums  allocated  to  the  fixed-rate 
option  will  earn  interest  at  a  minimum 
guaranteed  effective  annual  rate  of  3 
percent,  hiitially,  the  fixed-rate 
apphcable  at  the  time  of  allocation  to 
the  fixed-rate  option  will  be  earned  for 

a  one-year  period,  with  a  new  interest 
rate  set  monthly  thereafter.  At  the  end 
of  each  guarantee  period,  amounts 
allocated  to  that  period  will 
automatically  be  "rolled  over"  and 
receive  the  new  guarantee  rate,  unless 
transferred  to  the  Subaccounts. 
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6.  During  the  acc(|n)ulatioa  period,  a 
full  or  partial  surreoder  of  the  Contract 
may  be  made,  subject  to  certain 
minimums  and  constraints  or  partial 
\\-ithdrawals.  Withdi^wals  from  fixed- 
rate  option  guarantee  periods  maybe 
effected  only  on  the  maturity  date. 

7.  The  Contracts  also  will  provide  for 
a  death  benefit  and  •  variety  of  payout 
options  at  annuitization.  The  death 
benefits  wHl  equal  tne  greater  of  (a)  total 
purchase  payments  iless  previous 
withdrawals),  and  0»)  the  Account 
Value.  Payout  options  include  both 
variable  and  fixed  payment  options,  and 
payment  options  ba$ed  on  fixed  periods 
or  on  one  or  more  measuring  lives. 

8.  No  sales  charges  are  deducted 
under  the  Contracts.  All  expenses 
relating  to  the  sale  ojf  the  Contracts  will 
be  paid  by  Pruco  frcpn  its  general  assets, 
including  amounts  derived  from  the 
mortality  and  expenses  risk  charge. 
Shares  of  the  Series  Fund  will  be  sold 
to  the  Variable  Accqunt  at  the  net  asset 
value,  which  reflect^  the  investment 
advisory  fee  and  other  expenses 
deducted  from  Fund  assets, 

9.  Various  fees  and  expenses  are 
deducted  under  the  Contracts  and  the 
Variable  Account  fii  charge  may  be 
deducted  for  state,  local  or  federal 
premium  taxes,  and  any  income,  excise, 
business  or  other  type  of  tax  measured 
by  or  based  on  the  eniount  of  premium 
received  by  Pruco.  The  tax  rates 
currently  range  from  1%  to  5%  and  may 
be  imposed  upon  purchase  payments, 
on  Account  Value  upon  surrender,  or 
when  converted  int^  an  annuity  or  other 
benefit  payment.  Pr^co  may  also  charge 
Account  Value  or  the  Separate  Account 
for  any  taxes  attributable  to  the  Separate 
Account  or  the  Contract,  including 
income  taxes  incurred  by  Pruco 
attributable  to  the  Separate  Account. 

10.  Initially,  Pruc©  will  charge  $15  for 
each  transfer  or  withdrawal  from  or 
among  the  Subaccounts  after  the  first 
four  transfers  or  withdrawals  in  each 
Contract  year.  No  charge  is  imposed  for 
transfers  or  withdrawals  in  connection 
with  dollar  cost  av^ging,  the 
systematic  withdrawal  programs  or  bom 
the  fixed-rate  optioi|.  hiitially.  an 
aimual  maintenance  fee  of  $30  may  be 
deducted  proportionately  from  Contract 
Value  allocated  among  the  Subaccounts 
and  the  fixed-rate  option  if  the  Contract 
Value  is  less  than  $10,000  on  December 
31  or  at  the  time  a  fi^l  %vithdrawal  is 
effected.  Pruco  reserves  the  right  to 
deduct  a  separate  d)arge  against  the 
assets  in  the  Separate  Account  to 
compensate  it  for  administration  of  the 
Contract  and  the  Separate  Account,  but 
does  not  currently  ijxtend  to  do  so.  Tliis 
charge  is  guaranteed  not  to  exceed  .15% 
fo'  the  duration  of  t|ie  Contract. 


Applicants  represent  that  current  and 
future  charges  for  administration  of  the 
Contract  will  be  deducted  from  the 
Subaccoimts  in  reliance  on  Rule  26a- 1 
under  the  1940  Act  and  will  not  be 
greater  than  the  cost  of  administrative 
services  provided  under  the  Contract. 
Pruco  does  not  expect  or  intend  to  make 
a  profit  bom  these  charges. 

1 1.  A  daily  charge  equal  to  an  annual 
rate  of  .95%  of  the  value  of  the  net 
assets  in  each  Subaccount  attributable  to 
the  Contracts  will  be  imposed  to 
compensate  Pruco  for  bearing  certain 
mortality  and  expense  risks  it  assumes 
in  offering  and  administering  the 
Contracts  and  in  operating  the  Variable 
Accoimt.  Of  this  amount.  .63%  is 
attributable  to  mortality  risks,  and  .32% 
is  attributable  to  expense  risks.  The 
aggregate  charge  is  guaranteed  by  Pruco 
not  to  increase.  The  charge  may  be  a 
source  of  profit  for  Pruco,  which  will  be 
added  to  its  surplus  and  may  be  used 
for,  among  other  things,  the  payment  of 
distribution,  sales  and  other  expenses. 
Pruco  currently  anticipates  a  profit  from 
this  charge. 

12.  The  mortality  risk  arises  from 
Pruco's  contractual  obhgation  to  make 
periodic  annuity  payments  (determined 
in  accordance  widi  Pruco's  annuity 
tables  and  other  Contract  provisions) 
regardless  of  how  long  all  annuitants  or 
any  individual  annuitant  lives.  Contract 
owners  thus  are  assured  that  neither 
annuitant's  longevity  nor  an 
improvement  in  life  expectancy 
generally  (which  is  greater  than 
expected)  will  adversely  effect  annuity 
payments  the  payee  will  receive  under 
the  Contracts.  This  eliminates  the  risk  of 
outliving  the  funds  accumulated  for 
retirement.  Morality  risk  also  is 
assumed  in  connection  with  payment  of 
the  death  benefit  because  the  death 
benefit  guarantee  could  exceed  the 
Account  Value.  There  is  no  charge  for 
the  guaranteed  death  benefit. 

13.  The  expense  risk  assumed  by 
Pruco  is  that  its  actual  expenses  in 
issuing  and  administering  the  Contracts 
and  operating  the  Variable  Account  will 
exceed  the  amount  recovered  through 
the  administrative  charges. 

Applicants'  Legal  Anal3rsis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  applicati<Hi,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
vfixh  the  protection  of  Investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 


2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  imder  under  arrangements  which 
prohibit  any  payment  to  the  depositor  or 
principal  tmderwriter  except  a 
reasonable  fee,  as  the  Commission  may 
presents,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

3.  Applicants  request  exemptions 
from  Sections  26(a)(2)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  necessary  to 
permit  the  deduction  from  the  assets  of 
the  Separate  Account  of  the  charge  for 
mortality  and  expense  risks.  Applicants 
believe  diat  the  requested  exemptions 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investora  aind  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

4.  Applicants  submit  that  Pruco  is 
entitled  to  reasonable  compensation  for 
its  assiunption  of  mortality  and  expense 
risks.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
consistent  with  the  protection  of 
investors  because  it  is  a  reasonable  and 
proper  insurance  charge.  The  charge  is 
a  reasonable  charge  to  compensate 
Pruco  for  the  risks  that:  (a)  Annuitants 
under  the  Contract  will  live  longer 
individually  or  as  a  group  than  has  been 
anticipated  in  setting  the  annuity  rates 
guaranteed  in  the  Contracts;  (b)  the 
Account  Value  will  be  less  than  the 
death  benefit;  and  (c)  administrative 
expenses  will  be  greater  than  amounts 
derived  from  the  administrative  charges. 

5.  AppUcants  represent  that  the  .95% 
mortality  and  expense  risk  charge  under 
the  Contracts  is  within  the  range  of 
industry  practice  for  comparable 
annuity  products.  This  representation  is 
based  upon  Applicants'  analysis  of 
publicly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  cun^nt 
charge  levels,  the  existence  of  charge 
level  gtiarantees,  death  benefit 
guarantees,  and  guaranteed  annuity 
rates.  Applicants  represent  that  Pruco 
will  maintain  at  its  administrative 
offices,  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of.  its 
comparative  survey. 

6.  Applicants  acknowledge  that,  if  a 
profit  is  realized  frtMn  the  mortahty  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  available  to  pay 
distribution  expenses.  Pruco  has 


concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Variable  Account  and  the 
Contract  Owners.  The  basis  for  that 
conclusion  is  set  forth  in  a 
memorandum  which  vdll  be  maintained 
by  Pruco  at  its  administrative  offices 
and  will  be  available  to  the 
Commission. 

7.  Applicants  also  represents  that  the 
Variable  Account  will  invest  only  in 
open-end  management  investment 
companies  that  undertake,  in  the  event 
that  such  company  should  adopt  a  plan 
under  Rule  12b-l  to  finance  distribution 
expenses,  to  have  a  board  of  directors 
(or  trustees),  a  majority  of  whom  are  not 
"interested  persons'*  of  the  company, 
formulate  and  approve  any  such  plan. 

Conclusion 

For  the  reasons  set  forth  above, 
Apphcants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Accordingly,  Applicants 
request  relief  from  Sections  26(a)(2)(C) 
and  27(c)(2)  to  the  extent  necessary  to 
permit  the  assessment  and  deduction  of 
the  mortality  and  ej^ense  risk  charge 
under  the  Contracts.  Applicants  assert 
that  the  requested  exemptions  are 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  piuposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  94-17354  Filed  7-15-94;  8:45  am) 

BILUNC  CODE  a010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  01/01-0332] 

Advent  Industrial  Capital  Company  II; 
Notice  of  Surrender  of  License 

Notice  is  hereby  given  that  Advent 
Industrial  Capital  Company,  75  State 
Street.  Suite  25'00,  Boston, 
Massachusetts  02109  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  imder  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Advent  Industrial 
Capital  Company,  washcensed  by  the 
Small  Business  Administration  on 
November  9, 1984. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
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concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Variable  Account  and  the 
Contract  Owners.  The  basis  for  that 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Pruco  at  its  administrative  offices 
and  will  be  available  to  the 
Conunission. 

7.  AppHcants  also  represents  that  the 
Variable  Account  will  invest  only  in 
open-end  management  investment 
companies  that  undertake,  in  the  event 
that  such  company  should  adopt  a  plan 
under  Rule  12b-l  to  finance  distribution 
expenses,  to  have  a  board  of  directors 
(or  trustees),  a  majority  of  whom  are  not 
"interested  persons'*  of  the  company, 
formulate  and  approve  any  such  plan. 

Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Accordingly,  Applicants 
request  relief  fi-om  Sections  26(a)(2)(C) 
and  27(c)(2)  to  the  extent  necessary  to 
permit  the  assessment  and  deduction  of 
the  mortality  and  expense  risk  charge 
under  the  Contracts.  Applicants  assert 
that  the  requested  exemptions  are 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  piuposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-17354  Filed  7-15-94;  8:45  am] 

BILUNG  CODE  801(M)1-M 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  01/01-0332] 

Advent  Industrial  Capital  Company  II; 
Notice  of  Surrender  of  License 

Notice  is  hereby  given  that  Advent 
Industrial  Capital  Company,  75  State 
Street,  Suite  2500,  Boston, 
Massachusetts  02109  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Advent  Industrial 
Capital  Company,  wasficensed  by  the 
Small  Business  Administration  on 
November  9, 1984. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations    . 


promulgated  thereunder,  the  surrender 
was  accepted  on  May  25, 1994,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  there&'om  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  July  6, 1994. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
(FR  Doc.  94-17337  Filed  7-15-94;  8:45  am] 
BILUNO  CODE  802S-01-M 


[License  No.  01/01-0331] 

Advent  V  Capital  Company  Limited 
Partnership  II;  Surrender  of  License 

Notice  is  hereby  given  that  Advent  V 
Capital  Company  Limited  Partnership, 
75  State  Street,  Suite  2500,  Boston, 
Massachusetts  02109  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Advent  V  Capital 
Company  Limited  Partnership,  was 
licensed  by  the  Small  Business- 
Administration  on  September  5, 1984. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereiuider,  the  surrender 
was  accepted  on  May  27,  1994,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  July  6, 1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
IFR  Doc.  94-17343  Filed  7-15-94;  8:45  am) 
BiLUNG  CODE  802S-01-M 


[License  No.  01/01-0336] 

Chestnut  Capital  International  II,  LP.; 
Surrender  of  License 

Notice  is  hereby  given  that  Chestnut 
Capitol  bitemational  II,  L.P.,  75  State 
Street,  Suite  2500,  Boston, 
Massachusetts  02109  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Chestnut  Capital 
International  n,  LP.,  was  licensed  by 
the  Small  Business  Administration  on 
July  10, 1985. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereimder,  the  surrender 
was  accepted  on  May  19, 1994,  and 
accordingly,  all  rights,  privileges,  and 


franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Comfianies) 

Dated:  July  6,  1994. 
Robert  0.  StUlman, 

Associate  Administrator  for  Investment. 
(FR  Doc.  94-17344  Filed  7-15-94;  8:45  am] 
BILUNG  CODE  W2S-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2037] 


Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  Friday,  August  5, 1994  in  the 
Department  of  State. 

The  Committee  will  meet  in  open 
session  from  9:00  a.m.  to  11:00  a.m.  on 
the  morning  of  Friday,  August  5, 1994. 
in  Room  1205,  Main  State.  The 
remainder  of  the  Committee's  session 
until  5:00  p.m.  on  that  day  will  be 
closed  in  accordance  with  Section  10(d) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  It  has  been  determined 
that  discussions  during  these  portions  of 
the  meeting  will  involve  consideration 
of  matters  not  subject  to  pubHc 
disclosure  under  5  U.S.C.  552b(c)(l), 
and  that  the  public  interest  requires  that 
such  activities  vdll  be  withhold  from 
disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany. 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC, 
20520,  telephone  (202)  663-1123. 

Dated:  July  8,  1994. 
William  Z.  Slany, 
Executive  Secretary. 

[FR  Doc.  94-17323  Filed  7-15-94;  8:45  am] 
BILUNO  CODE  4M»-11-M 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  July  8, 1994 

The  following  AppHcations  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Appfications,  or 
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Motions  to  Modify  Scope  are  set  forth 
below  for  each  app^cation.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedxires. 
Such  procedures  may  consist  of  the 
adoption  of  a  show  -cause  order,  a 
tentative  order,  or  i  n  appropriate  cases 
a  final  order  withoi  it  further 
proceedings. 

Docket  Number:  49&38. 

Date  filed:  July  5  1994. 

Due  Date  for  Aiii  wers.  Conforming 
Applications,  or  M  ition  to  Modify 
Scope:  August  2,  II  (94. 

Description:  Application  of 
Uzbekistan  Airway  s,  pursuant  to 
Section  402  of  the  ,  ^ct  requests  a  foreign 
air  carrier  permit  ai  ithorizing  it  to 
engage  in  foreign  scheduled  air 
transportation  of  ptrsons,  property  and 
mail  from  a  point  (k  points  in 
Uzbekistan  to  ^4ew|Yo^k,  New  York, 
United  States  of  Ajiierica,  via 
Manchester,  England.  In  addition, 
Uzbekistan  Airways  requests  authority 
to  operate  passeng^  and  cargo  charter 
services  between  all  points  in  the 
Republic  of  Uzbekistan  and  all  points  in 
the  United  States  of  America,  and 
between  points  in  t  tie  United  States  of 
America  and  point  t  not  in  Uzbekistan  or 
in  the  United  State  (. 


Docket  Number: 


19644. 


1994. 


Date  filed :]u\y  6 

Due  Date  for  Am  wers, 
Applications,  or  Afptjon 
Scope:  August  5, 

Description:  App  lication 
Airlines,  Inc.,  Flag!  hip 
Simmons  AirUnes, 
Airlines.  Inc.  (d/b/i 
pursuant  to  Sectioi 
Subpart  Q  of  the 
amendment  of  thei  • 
convenience  and  n 
537,  as  reissued  by 
6, 1992,  to  authorise 
transportation  of 
mail  between  the  United 
Bahamas 


,  Conforming 
to  Modify 


of  Executive 
Airlines,  Inc., 
Inc.,  and  Wings  West 
American  Eagle), 
401  of  the  Act  and 

ations,  applies  for 
certificate  of  public 
.  >cessity  for  Route 
Order  92-6-15.  June 
foreign  air 

.  property,  and 
States  and  the 


R(gul 


ptrsons. 


DocJtetNuiTjber:  15723. 

Date /f7ed.  Julys  1994. 

Due  Date  for  Am  wers.  Conforming 
Applications,  or  M  ition  to  Modify 
Scope:  August  5,  1'  194. 

Description:  App  lication  of 
Transportes  Aereos  Ejeciitivos,  S.A.  de 
C.V.,  pursuant  to  Section  402  of  the  Act 
and  Subpart  Q  of  the  Regulations, 
apphes  for  Amendment  of  its  Foreign 
Air  Carrier  Permit  Issued  to  it  in  Order 
89-8-29,  to  the  extent  necessary  to 
permit  TAESA  to  engage  in  the 
scheduled  air  trans  jortation  of  persons. 


property  and  mail  on  its  Mexico-U.S. 
scheduled  combination  routes. 
Phylbs  T.  Kajlor. 

Chief.  Documentary  Services  Division. 
IFR  Doc.  94-17371  Filed  7-15-94;  8:45  am] 

BlUJNGOOOe  4«10-«2-P 


Aviation  Proceedings;  Agreements 
Filed  During  ttie  Week  Ended  July  6, 
1994 

The  following  Agreements  were  filed 
with  the  Depeulment  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number  49637. 

Date/j/ed-July  5.  1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC3  Telex  Mail  Vote  6§4, 
Japan-China  fares.  Amendment  to  Mail 
Vote,  r-1— 043i  r-4— 063ii  r-7— 092f  r- 
2— 053i  r-5— 076t  r-8— 092v  r-3— 063i  r- 
6— 085hh. 

Proposed  Effective  Date:  September  7.  • 
1994. 

Docket  Number  49642. 

ZXjte/iied:  July  7,  1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Reso/C  0599  dated 
June  3. 1994.  Composite  Resos  003rr  (r- 
1)  &  501  (r-2). 

Proposed  Effective  Date:  September  1. 
1994. 

Docket  Number  49643. 

Date^ed.  July  7. 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Reso/F  1585  dated  June 
3. 1994,  Mid  Atlantic-Europe/Middle 
East  Resos  r-l:  TC12  Reso/P  1586  dated 
Jime  3. 1994,  Mid  Atlantic-Europe  r-2  to 
r-34;  TC12  Reso/P  1587  dated  June  3. 
1994.  Mid  Atlantic-Middle  East  Resos  r- 
35  to  r-43. 

Proposed  Effective  Date:  October  1. 
1994. 

Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
[PR  Doc.  94-17372  Filed  7-15-94;  8:45  ami 
BILLING  CODE  «t10-«2-P 


Office  of  the  Secretary 

Applications  of  Air  Serve,  Inc.;  For 
Issuance  of  New  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  94-7-14).  Dockets  49100  and 
49101. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 


riot  issue  an  order;  (1)  Finding  Air 
Serve.  Inc.,  fit.  willing,  and  able,  and  (2) 
awarding  it  certificates  of  public 
convenience  and  necessity  to  engage  in 
domestic  and  foreign  charter  air 
transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
July  27, 1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
49100  and  49101  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590  and  should 
be  served  upon  the  parties  Usted  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  A.  Davis.  Air  Carrier  Fitness 
Division  (X-56,  Room  6401).  U.S. 
Department  of  Transportation,  400    - 
Seventh  Street.  SW..  Washington.  DC 
20590.  (202)  366-«721. 

Dated:  July  K.  1994. 
Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Aviation  and 
In  temational  Affairs. 

(PR  Doc.  94-17338  Filed  7-15-94;  8:45  am] 
BILLING  CODE  4»10-<2-P 


Maritime  Administration 

[Docket  S-809] 

Vulcan  Carriers,  Ltd.;  Application  for 
Waiver  Under  Section  804  and  for 
Written  Permission  Under  Section 
805(a)  of  the  Merchant  Marine  Act  of . 
1936,  as  Amended 

Pursuant  to  sections  804  and  805  of 
the  Merchant  Mtuine  Act  of  1936.  as 
amended.  (Act),  the  current  and  future 
shareholders  of  Vulcan  Carriers,  Ltd. 
(Vulcan),  by  letter  dated  July  12.  1994, 
request  a  waiver  under  section  804  and 
permission  imder  section  805  to  own  a 
fraction  of  one  percent  of  the  shares  of 
stock  in  OMI  Corp.  (OMI)  for  some  or 
all  of  the  Unrited  period  of  time 
remaining  during  which  Vulcan  will  be 
receiving  Operating  Differential  Subsidy 
(ODS)  pursuant  to  Operating  Differential 
Subsidy  Agreements  (ODSA).  Contracts 
MA/MSB-167  (a),  (b),  (c),  and  (d). 

Vulcan  advises  that  this  request  is 
being  submitted  in  order  to  permit  the 
sale  of  Vulcan  from  Captain  Jack 
Gordon,  the  current  president  of  Vulcan, 
to  Captain  Enrico  Fenzi.  Vulcan  advises 
that  its  request  for  approval  of  the  sale 
of  Vulcan  to  Captain  Fenzi  under 
section  608  of  the  Act  was  submitted  to 
the  Maritime  Administration  on  June  9, 
1994. 


Vulcan  states  that  its  request  of  July 
12, 1994,  is  being  submitted  because  the 
purchaser  of  the  Vulcan  stock  is  a 
retired  former  employee  of  OMI  who  is 
entitled  to  receive  upcm  his  retirement 
shares  of  stock  purchased  for  him  by  the 
trustee  of  OMI's  Employee  Stock 
Ownership  Plan  (ESOP).  The  seller  of 
the  Vulcan  stock  also  is  seeking 
approval  of  the  ownership  of  an  even 
sm  aller  amount  of  OMI  stock 
(approximately  .007%)  which  he 
purchased  unaware  that  approval  was 
required. 

Vulcan  advises  that  Captain  Fenzi,  the 
purchaser  of  Vulcan,  is  a  retired  former 
vice  president  of  OMI  Corp.  As  an 
employee  of  OMI.  Captain  Fenzi  became 
vested  in  OMI's  ESOP.  OMI  no  longer 
has  a  separate  defined  benefit  pension 
plan  for  its  employees.  The  ESOP  acts 
as  the  primeiry  (>ension  benefit  available 
to  OMI  employees  along  with  a  401  (k) 
program  which  became  effiective  July  1 , 
1993,  and  which  currently  provides 
minimal  lump  sum  distribution  on  an 
employee's  retirement  As  an  eight-year 
employee  of  OMI  prior  to  his  retirement, 
Captain  Fenzi  is  the  beneficiary  of 
38,248  shares  of  OMI  stock  currently 
held  by  the  trustee  of  the  ESOP.'  Upon 
apphcation  to  transfer  these  shares  to 
him,  the  stock  would  be  transferred  to 
,  him  as  his  main  source  of  pension 
income  from  OMI  or  for  his  "rollover" 
into  other  pension  assets.  If  Captain  . 
Fenzi  were  to  retain  all  of  these  shares 
of  stock,  they  would  constitute  one- 
tenth  of  one  percent  (0.1%)  of  the 
outstanding  shares  of  CAti  stock. 
Vulcan  advises  that  during  his 
employment  at  OMI,  Captain  Fenzi,  like 
all  other  senior  management  employees 
at  OMI,  was  also  eligible  for  stodi 
options  pursuant  to  three  separate 
option  plans  governing  the  grant  of 
stock  options  as  a  portion  of  an 
employee's  compensation.  Captain 
Fenzi  received  his  first  grant  in  1986 
and  continued  to  receive  them  though 
his  time  at  OMI.  However,  during  his 
entire  tenure  at  OMI,  Captain  Fenzi 
never  exercised  any  option  to  purchase 
additional  stock,  nor  does  he  have  any 
immediate  plans  to  do  so.  ftevertheless, 
Captain  Fenzi  is  eligible  to  exercise 
options  on  up  to  41,882  shares  of  OMI 
for  the  next  one  to  three  years.  Captain 
Fenzi  requests  permission  to  include 
these  options  in  this  approval  to  ensure 
all  potential  piutJiases  are  covered, 


'  As  an  employee  who  retired-in  1994,  Captain 
Fenzi  will  be  entitled  to  one  more  distribution  of  - 
slock  tbrougb  the  ESOP  at  the  end  of  the  year.  The 
number  of  shares  to  be  provided  to  1994  retirees  i» 
not  determined  until  that  time.  This  request 
therefore  arvtiTS  all  shares  of  stock  avtulabte  to 
Captain  Fenzi  thitxigb  hie  participatioD  in  the 
ESOP. 
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Vulcan  states  that  its  request  of  |uly 
12, 1994, 16  being  submitted  because  the 
purchaser  of  the  Vulcan  stock  is  a 
retired  former  employee  of  OMl  who  is 
entitled  to  receive  up^m  his  retirement 
shares  of  stock  purchased  for  him  by  the 
trustee  of  OMI's  Employee  Stock 
Ownership  Plan  (ESCff).  The  seller  of 
the  Vulcan  stock  also  is  seeking 
approval  of  the  ownership  of  an  even 
smaller  amount  of  OMI  stock 
(approximately  .007%)  which  he 
purchased  unaware  that  approval  was 
required. 

Vulcan  advises  that  Captain  Fenzi,  the 
purchaser  of  Vulcan,  is  a  retired  former 
vice  president  of  OMl  Corp.  As  an 
employee  of  OMI,  Captain  Fenzi  became 
vested  in  OMI's  ESOF.  OMI  no  longer 
has  a  separate  defined  benefit  pension 
plan  for  its  employees,  the  ESOP  acts 
as  the  primary  pension  benefit  available 
to  OMI  employees  along  with  a  401  (k) 
program  which  became  effective  July  1 , 
1993.  and  which  currently  provides 
minimal  limip  sum  distribution  on  an 
employee's  retirement  As  an  eight-year 
employee  of  OMI  prior  to  his  retirement, 
Captain  Fenzi  is  the  beneficiary  of 
38,248  shares  of  OMI  stock  currently 
held  by  the  trustee  of  the  ESOP.'  Upon 
application  to  transfer  these  shares  to 
him,  the  stock  would  be  transferred  to 
,  him  as  his  main  source  of  pension 
income  from  OMI  or  for  his  "rollover" 
into  other  pension  assets.  If  Captain  . 
Fenzi  were  to  retain  all  of  these  shares 
of  stock,  they  would  constitute  one- 
tenth  of  one  percent  (0.1%)  of  the 
outstanding  shares  of  OMI  stock. 
Vulcan  advises  that  during  his 
employment  at  OMI,  Captain  Fenzi,  like 
all  other  senior  management  employees 
at  OMI,  was  also  eligible  for  stock 
options  pursuant  to  three  separate 
option  plans  governing  the  grant  of 
stock  options  as  a  portion  of  an 
employee's  compensation.  Captain 
Fenzi  received  his  first  grant  in  1986 
and  continued  to  receive  them  though 
his  time  at  OMI.  However,  during  his 
entire  tenure  at  OMI,  Captain  Fenzi 
never  exercised  any  option  to  purchase 
additional  stock,  nor  does  he  have  any 
immediate  plans  to  do  so.  f4evertheless. 
Captain  Fenzi  is  eligible  to  exercise 
options  on  up  to  41,882  shares  of  OMI 
for  the  next  one  to  three  years.  Captain 
Fenzi  requests  permission  to  include 
these  options  in  this  approval  to  ensure 
all  potential  purchases  are  cgvered, 


'  As  an  employea  who  refirad-in  t994,  Caplein 
Fenzi  will  b«  entitled  to  one  nxsre  distribution  of  - 
stock  through  the  BSOP  at  the  end  of  the  year.  The 
number  of  shares  to  be  provided  to  1994  retiree*  ts 
not  determined  until  that  time.  This  request 
thorefore  covers  all  shares  of  stock  available  to 
Captain  Fenzi  tfaioogb  hie  porticipatioD  in  the 
ESOP. 


even  if  not  contemplated.  In  the  highly 
uaUkely  event  that  all  of  these  options 
were  exercised.  Captain  Fenzi 's  holding 
would  constitute  only  (at  most)  0.2%  of 
the  outstanding  shares  of  OMl  stock. 

Vulcan  advises  that  Captain  Gordon 
was  also  a  retiree  of  OMl  at  the  time  he 
established  Vulcan.  At  or  near  the  time 
of  the  creation  of  Vulcan,  Captain 
Gordon  sold  the  OMI  stock  he  received 
through  the  ESOP  for  other  retirement 
investments,  but  over  the  last  several 
years.  Captain  Gordon  has  purchased  on 
the  open  market  or  received  through 
option  exercises  a  total  of  2,243  shares 
of  OMI  stock.  (At  this  time.  Captain 
Xiordon  no  longer  retains  any  right  to 
exercise  options  for  the  purchase  of 
additional  OMI  stock.)  Captain  Gordon's 
shares  represent  .007%  of  the  shares  of 
OMI  stock.  Captain  Gordon  requests 
approval  of  his  ownership  of  this  stock 
retroactive  to  the  dates  of  purchase 
through  the  date  of  sale  ofVulcan. 
Vulcan  states  that  OMI  currently 
operates  only  four  U.S.-flag  vessels  in 
the  coastwise  trade.  OMI  operates,  on  a 
spot  market  basis,  a  crude  oil  carrier  in 
the  Alaska  trade  and  three  chemical 
product  carriers  in  the  coastwise  trade. 
OMI's  other  U.S.-flag  vessels  (three  bulk 
carriers  and  foxu  pnxluct  tankers) 
operate  in  the  foreign  trade.  OMI  also 
operates  34  foreign  flag  tankers,  dry 
bulk  vessels,  and  hquefied  petroleum 
gas  carriers  (28  are  owned,  often  with 
joint  vent\u«  partners,  and  six  are 
chartered  in). 

Vulcan  states  that  approval  for  the 
ownership  of  these  shares  of  stock  is 
being  requested  for  a  limited  period  of 
time  (until  the  sale  of  Vulcan  is 
completed  or  imtil  the  termination  of 
the  ODSAs)  and  under  special 
circiunstances  that  are  very  limited  in 
scope.  Ownership  by  Captain  Fenzi  and 
Captain  Gordon  of  such  a  small  portion 
of  the  shares  of  a  publicly  traded 
company  would  not  result  in  imfair 
competition  to  any  U.S.-flag  operator 
either  an  avenue  by  which  such  subsidy 
could  be  "leaked"  to  OMI.  Vulcan  states 
that  based  on  these  special 
circumstances  and  upon  the  lack  of  any 
competitive  disadvantage  to  any  U.S.- 
41ag  operator,  a  waiver  of  section  804(a) 
and  granting  permission  under  section 
805(a)  would  not  be  contrary  to  the 
objectives  and  policies  of  the  Merchant 
Marine  Act. 

This  application  and  Vulcan's 
application  of  June  9, 1994,  may  be 
inspected  in  the  Office  of  the  Secretary, 
Maritime  Administration.  Any  perscm, 
firm  or  corporation  having  any  interest 
in  the  application  of  July  12. 1994, 
within  the  meaning  of  section  804  or 
section  805(a)  of  the  Act  and  desiring  to 
submit  comments  concerning  the 


application,  must  file  %irritten  comments 
in  triplicate  with  the  Secretary. 
Maritime  Administration,  Room  7300, 
Nassif  Building,  400  Seventh  Street, 
SW  ,  Washinjgton,  DC  20590.  Comments 
must  be  received  no  later  than  5:00  p.m. 
on  July  22.  1994,  including  petiUon  for 
leave  to  intervene  under  section  805(a) 
of  the  Act.  Any  petition  for  leave  to 
intervene  under  section  805(a)  of  the 
Act  shall  state  dearly  and  concisely  the 
grounds  of  interest,  and  the  alleged  facts 
relied  on  for  relief. 

If  no  comments  are  received  within 
the  specified  time,  including  any 
petition  for  leave  to  intervene  under 
section  805(a)  of  the  Act,  or  if  it  is 
determined  that  such  petition  does  not 
demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assictance 
Program  No.  20.804  Operatii^-DiftBiential 

Subsidies). 

By  Order  of  tiie  Maritime  Administration. 

Dated-  July  13. 1994. 
Joel  C  Richard, 

Secretary,  Maritime  Administration. 
IFR  Doc.  94-17436  Filed  7-15-94;  «:45  am) 
BIUJNQ  COOK  4«10-«1-M 


NatkHtal  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-62;  Notice  1] 

Receipt  of  Petition  for  Detennlnatton 
That  Nonconforming  1971  Lancia 
Fulvia  Passenger  Cars  Are  Ellglt>le  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1971 
Lancia  Fulvia  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1971  Lancia 
Fulvia  that  was  not  originally 
manufiactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  ehgibie  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  closing  date  few  comments 
on  the  petition  is  August  17, 1994. 
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ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  AdministiBtion,  400  Seventh  St.. 
SW.  Washington;  DC  20590.  [Docket 
hours  are  from  9:$0  am  to  4  pm]. 

FOR  FURTHER  INFdRMATION  CONTACT: 
Ted  Bayler,  OfScfe  of  Vehicle  Safety 
Compliance,  NHJSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section    08(c)(3)(A){il  of  the 
National  Traffic  a  nd  Motor  Vehicle 
Safety  Act  (the  A  :t),  15  U.S.C. 
1397(c)(3)(A)(i).  {  motor  vehicle  that 
was  not  originall]  ■  manufactured  to 
conform  to  all  ap  }licable  Federal  motor 
vehicle  safety  sta  idards  shall  be  refused 
admission  into  th  b  United  States  on  and 
after  January  31,    990,  imless  NHTSA 
has  determined  tliat  the  motor  vehicle  is 
substantially  sim  lar  to  a  motor  vehicle 
originally  manufa  ctured  for  importation 
into  and  sale  in  tl  le  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  d  lodel  year  as  the 
model  of  the  moti  )r  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  ^o  conform  to  all 
applicable  Feder^  motor  vehicle  safety 


standards. 

Petitions  for  eli^ 
may  be  submittec 
manufacturers  or  I 
registered  with  i 
CFR  Part  592.  As  | 
593.7,  NHTSA  pi 
Federal  Register  i 


zibility  determinations 
[by  either 
iporters  who  have 
rSA  pursuant  to  49 
Specified  in  49  CFR 
ilishes  notice  in  the 
if  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  cl  ase  of  the  comment 
period,  NHTSA  d  stermines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  imporjation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Liphardt  &  Associates,  Inc.  of 
Ronkonkoma,  New  York  ("Liphardt") 
(Registered  Imponer  R-92-004)  has 
petitioned  NHTSA  to  determine 
whether  1971  Lanjcia  Fulvia  passenger 
cars  are  eligible  far  importation  into  the 
United  States.  Thf  vehicle  which 
Liphardt  believes  is  substantially    - 
similar  is  the  1971  Lancia  Fulvia  that 
was  manufactured  for  importation  into 
and  sale  in  the  United  States  and 
certified  by  its  mabufacturer,  Lancia  & 
Company  S.p.A..  as  conforming  to  all 
applicable  Feder4  motor  vehicle  safety 
standards.  ' 

The  petitioner  seated  that  it  carefully 
compared  the  non-U. S.  certified  version 
of  the  1971  Lanci4  Fulvia  to  its  U.S. 
certified  counterp^,  and  found  that  the 


two  vehicles  are  substantially  similar 
with  respect  to  compliance  with  most 
applicable  Federal  motor  vehicle  safety 
standards. 

Liphardt  submitted  information  with 
its  petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1971  Lancia 
Fulvia,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  coimterpart,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1971  Lancia 
Fulvia  is  identical  to  its  U.S.  certified 
coimterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  .  .  .  .,103 
Defrosting  and  Defogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems.  105  Hydraulic  Brake  Systems. 
106  Brake  Hoses.  107  Reflecting 
Sui/aces/1 09  New  Pneumatic  Tires.  Ill 
Reaiview  Mirrors,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems,  208  Occupant  Crash 
Protection,  209  Seat  Belt  Assemblies, 
210  Seat  Belt  Assembly  Anchorages.  211 
Wheel  Nuts,  Wheel  Discs  and  Hubcaps, 
and  212  Windshield  Retention. 

Petitioner  also  contends  that  the  1971 
Lancia  Fulvia  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  substitution  of  a  lens  marked 
"Brake"  for  a  lens  with  an  ECE  symbol 
on  the  brake  failure  indicator  lamp. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  rear  sidemarkers. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  relay  and  a 
warning  buzzer  in  the  steering  lock 
electrical  circuit. 

Standard  No.  115  Vehicle 
Identification  Niunber.  installation  of  a 
VIN  plate  that  can  be  read  firom  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  301  Fuel  System 
Integrity,  installation  of  a  rollover  valve. 


Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW, 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  July  12, 1994. 
William  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  94-17368  Filed  7-15-04;  8:45  amj 
BILUNQ  COOE  4S10-«O-M 


[Docket  No.  94-34;  Notice  2] 

Determination  That  Nonconforming 
1971  Rolls  Royce  Comiche  Passenger 
Cars  Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Notice  of  determination  by 
NHTSA  that  nonconforming  1971  Rolls 
Royce  Comiche  passenger  care  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1971 
Rolls  Royce  Comiche  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substemtially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1971 
Rolls  Royce  Comiche).  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 

DATES:  The  determination  is  effective 
July  18. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202)-366-5306J. 


SUPPLEMENTARY  »IF0RMATI0M: 
Background 

Under  section  108  (cK3)(AKi)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C.  1397 
(c)(3){A)(i).  a  motor  vehicle  that  was  not 
originally  manufactured  to  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards  roust  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act. 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
FEDERAL  REGISTER  of  each  petition  that 
is  receives,  and  affords  interested 
persons  an  opportiuiity  to  comment  on 
the  petition.  At  the  close  of  the 
comment  period.  NHTSA  determines, 
on  the  basis  of  the  petition  and  any 
comments  that  it  has  received/whether 
the  vehicle  is  eligible  for  importation. 
The  agency  then  publishes  this, 
determination  in  the  FEDERAL  REGISTER. 

J.K.  Motors  of  Kihgsville,  Maryland 
{ Regi  stered  Importer  R-9O-006) 
petitioned  NHTSA  to  determine 
whether  1971  Rolls  Royce  Comiche 
passenger  cares  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  May  5, 1994  (59  FR  23259)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  or  a 
thorouKH  description  of  the  petition.  No 
comm^  nfs  were  received  in  response  to 
the  not;,:e.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
72  is  the  vehicle  eligibihty  number 
assigned  to  vehicles  admissible  under 
this  determination. 
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SUPPLEMEWTAirr  »lfOm(UTK)M: 
Background 

Under  section  108  (cK3)(AKi)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C.  1397 
(c)(3){A)(i),  a  motor  vehicle  that  was  not 
originally  manufactured  to  conform  to 
all  apphcable  Federal  motor  vehicle 
safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  1 14  of  the  Act. 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
FEDERAL  BEGJSTEH  of  each  petition  that 
is  receives,  and  affords  interested 
persons  an  opportiuiity  to  comment  on 
the  petition.  At  the  close  of  the 
comment  period.  NHTSA  determines, 
on  the  basis  of  the  petition  and  any 
comments  that  it  has  received/whether 
the  vehicle  is  eligible  for  importation. 
The  agency  then  publishes  this 
determination  in  the  FEDERAL  REGISTER. 

J.K.  Motors  of  Kirigsville,  Maryland 
(Registered  Importer  R-9(M)06) 
petitioned  NHTSA  to  determine 
whether  1971  Rolls  Royce  Comiche 
passenger  cares  are  eligible  for 
imp>ortation  into  the  United  States. 
NHTSA  pubhshed  notice  of  the  petition 
on  May  5, 1994  (59  FR  23259)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  or  a 
thorouch  description  of  the  petition.  No 
commf-nts  were  received  in  response  to 
the  not;.:e.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
72  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 


Final  Detenntnation 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1971  Rolls  Royce  Comiche  not 
originally  manufectured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  substantially  similar 
to  a  1971  Rolls  Royce  Comiche 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  section  114  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act,  and  is  cpable  of  being 
readily  modified  t  o  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Aatfaority:  15  U.S.C  1397  (c)(3)(A)(iKn  and 
(C)(ii);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  July  12, 1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  94-17367  Filed  7-15-94;  8:45  am) 
BRJJNa  COK  4»t«-S*-M 


rOocfcet  No.  94-33:  Notice  2] 

Determination  That  Nonconforming 
1988  Volkswagen  GoTf  Raltye 
Passenger  Cars  Are  Eltgibie  for 
Importation 

AGENCY:  NaUonal  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACnOM:  Notice  of  determination  by 
NHTSA  that  nonconforming  1988 
Volkswagen  Golf  Rallye  passenger  cars 
are  efigible  for  importation. 


SUMMARY:  This  notice  announces  the 
-determination  by  NHTSA  that  1988 
Volltswagen  Golf  RalJye  passenger  cars 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
imp>ortation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  1988  Volkswagen  Golf  GTI),  and 
they  are  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  determination  is  effective 
July  18.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Comphance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108{c)(3)(A)(i)of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C 
1397(c)(3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 


conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  spedfied  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  R-90-007)  petiUoned  NHTSA 
to  dete.Tnine  whether  1988  Volkswagen 
Golf  Rallye  passenger  cars  are  eligible 
for  importation  into  the  United  States. 
NHTSA  pubhshed  notice  of  the  petition 
on  May  5. 1993  (58  FR  23258)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subiect 
Vehicles 

The  imp>orter  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanjdng  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  efigible  for  entry.  VSP 
73  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  determines 
that  a  1988  Volkswagen  Golf  Rallye  is 
substantially  similar  to  a  1988 
Volkswagen  Golf  GTI  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  section  114  of  the  National  Traffic 
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and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standtrds. 


Authority:  15  U.S.c. 


1397(c)(3)(A)(i)(!)  and 


(C)(ii];  49  CFR  593.8:  ctelegations  of  authority 
at49CFRl.50and50l8. 
Issued  on:  July  12, 1'  194. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  94-17366  Fil^d  7-15-94:  8:45  am] 
MLUNG  COOe  4«10-S»-M 


[Docket  No.  94-36;  Notice  1] 


n;  Receipt  of 
Exemption 
Aotor  Vehicle 


Sotechia  Corporati<  i 
Petition  for  Temporary 
From  Four  Federal 
Safety  Standards 

Solectria  Corporal  on  of  Arlington, 
Massachusetts,  has  {  etitioned  to  be 
exempted  from  four  Federal  motor 
vehicle  safety  standi  rds  for  passenger 
cars  that  it  converts  o  electric  power. 
The  basis  of  the  peti  ion  is  that 
comphance  with  the  standards  would 
cause  substantial  ec(  momic  hardship. 

Notice  of  receipt  o  f  the  petition  is 
published  in  accordiince  with  agency 
regulations  on  the  si  bject  and  does  not 
represent  any  judgm  ent  by  the  agency 
on  the  merits  of  the  petition  (49  CFR 
555.7(a)). 

Previously,  petitic 
NHTSA  Exemption 
Geo  Metro  passenge^ 
converts  to  electric 
under  the  name  "So) 
petition  seeks  reneM 
from  four  Federal  mi)tor  vehicle  safety 
standards  which  expired  on  May  1, 
1994.  As  the  peti ti oil  was  not  received 
until  after  the  expiration  date  of  the 
previous  exemptionj  the  matter  must  be 
considered  de  novo.  ;NHTSA  notes  that 
the  petitioner  is  also!  manufacturing 
electric  truck  convensions  imder 
NHTSA  Exemption  No.  94-2. 

Petitioner  has  sold  45  Solectria  Forces 
under  its  previous  exemption.  This 
exemption  extended  to  seven  Federal 
motor  vehicle  safety  standards. 
Petitioner  was  able  to  ensure 
conformance  of  the  force  with  three  of 
these.  The  Geo  Metros  to  be  converted 
have  been  certified  m  their  original 
manufacturer  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  However,  petitioner 
determined  that  the  rrehicles  may  not 
conform  with  all  or  |  lart  of  four  Federal 


ler  received 
Jo.  92-2  covering 
I  cars  that  it 
^ower,  and  markets 
:tria  Force."  Its 
of  the  exemption 


motor  vehicle  safety 


standards  after 


their  modification.  The  standards  for 
which  exemptions  are  requested  are 
discussed  below. 

1.  Standard  No.  204,  Steering  Control 
Rearward  Displacement 

The  conversion  affects  the  ability  to 
meet  paragraph  S4.2,  although  the 
petitioner  is  confident  that  it  will  be 
able  to  certify  compliance  for 
perpendicular  frontal  impact  under  the 
conditions  of  S5  of  Standard  No.  208. 

2.  Standard  No.  208,  Occupant  Crash 
Protection 

The  conversion  affects  the  ability  to 
meet  paragraph  S4.1.4.  Solectria  has 
completed  certification  testing  for  a 
perpendicular  frontal  barrier  test,  but 
has  yet  to  complete  testing  for  an  angled 
barrier  test,  side-impact  test  or  roll-over 
test.  [NHTSA  note:  Paragraph  S4.1.4 
does  not  require  manufacturers  to 
certify  compliance  with  the  side-impact 
or  rollover  tests  if  the  vehicle  is 
equipped  with  seat  belts  at  every  seating 
position.) 

3.  Standard  No.  214.  Side  Door  Strength 

The  modifications  will  affect 
comphance  with  the  requirements  of 
S3. 1.3  and  S3. 2. 3  requiring  a  minimum 
peak  crush  resistance  based  on  the 
vehicle  ciu-b  weight.  Solectria  is 
confident  that  the  Force  will  meet  this 
standard  though  it  has  not  recertified 
the  vehicle.  In  addition,  the  Geo  Metro 
may  not  have  been  certified  by  its 
original  manufacturer  to  meet  the 
dynamic  side  impact  test  due  to  the 
phase-in  provision  of  this  portion  of  the 
standard. 

4.  Standard  No.  216,  Roof  Crush 
Resistance 

According  to  the  petitioner,  the 
modifications  will  affect  the 
requirements  in  S4(a)  which  specifies  a 
maximum  crush  force  based  on  the 
vehicle  curb  weight.  However,  the 
petitioner  is  confident  that  the  vehicle 
is  capable  of  meeting  Standard  No.  216. 

Exemption  was  requested  fit)m  these 
four  standards  for  a  period  of  eight 
months. 

Petitioner  argued  that  to  require 
immediate  compliance  would  create 
substantial  economic  hardship.  As  of 
September  30, 1993,  the  company  had 
cumulative  net  losses  of  $107,300.  It 
estimates  that  the  total  cost  of  testing  for 
compliance  with  the  four  standards 
would  be  $122,825.  If  modifications 
appear  indicated,  further  testing  would 


be  required.  An  exemption  would 
permit  vehicle  sales  and  the  generation 
of  cash  permitting  testing  and  full 
certification  of  comphance  while  the 
exemptions  are  in  effect.  It  anticipates 
orders  for  50  additional  Forces  while 
the  exemption  is  in  effect.  A  denial  of 
the  petition  would  remove  the  Force 
from  production  for  a  year,  with  total 
revenue  losses  of  $1,300,000.  It  could 
result  in  discontinuing  production 
altogether. 

According  to  the  petitioner,  granting 
the  exemption  would  be  in  the  public 
interest  and  consistent  with  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)  because  it  "will  be 
able  to  make  a  substantial  contribution 
to  the  country's  transportation  needs 
both  in  themselves  and  as  precursor  to 
future  electric  vehicles."  The  petitioner 
believes  that  "it  is  critical  that  low- 
emission  electric  vehicles  be  brought  to 
market  as  quickly  as  possible  to  advance 
the  field  and  relieve  the  environmental 
and  economic  problems  associated  with 
pollution  and  dependence  on  fossil 
ftiel." 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  Docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  coirunents  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  Notice  of  final  action  on  the 
petition  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  August  17, 
1994. 

(49  U.S.C.  30113;  delegation  of  authority  at 
49  CFR  1.50) 

Issued  on  July  12, 1994. 

Stanley  R.  Scheiner, 

Acting  Associate  Administrator  for 
Rulemaking. 

(FR  Doc.  94-17370  Filed  7-15-94;  8:45  am) 
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Sunshine  Act  Meetini 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  o(  meetings  published  under 
the  "Government  in  the  Sunshine  Acr  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CrTATION  OF 
PREVIOUS  ANNOUNCEMENT:  July  12, 1994, 
59  FR  35560. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  July  13,  1994,  10  a.m. 
CHANGE  IN  THE  MEETING:  The  followdng 
Docket  Numbers  and  Item  have  been 
added  on  the  Agenda  scheduled  for  July 
13, 1994: 

■  Item  No.,  Docket  No.,  and  Company 

CAG-17— RP85-177-121.  etal..  RP92-171- 
005,  RP93-122-002,  RP93-125-006,  et  al, 
RP93-128-O03,  RP93-1 81-005,  RP93-204- 
005,  RP94-33-004.  RP94-66-006,  RP94- 
99-002,  RP94-135-002,  TM93-2-17-002 
and  TM94-2-1 7-004,  Texas  Eastern 
Transmission  Corporation 

CAG-52— CP92-606-002,  Great  Lakes  Gas 
Transmission  Limited  Partnership 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-17542  Filed  7-14-94;  1:34  pm) 

BILUNG  COOE  e717-01-M 


NATIONAL  SCIENCE  FOUNDATION 

NATIONAL  SCIENCE  BOARD  EXECUTIVE 

COMMrtTEE 

DATE  AND  TIME:  July  25,  1994, 1:00 

p.m. — Closed  Session. 

PLACE:  National  Science  Foundation, 

4201  Wilson  Boulevard,  Room  1205.1, 

Arhngton,  Virginia  22230. 

STATUS:  This  meeting  vnW  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

Monday,  July  25, 1994 

CLOSED  SESSION  (1:00  p.m.-l:30  p.m.) 

—On  behalf  of  the  National  Science  Board, 
consideration  of  grant  proposal. 
Marta  Cehelsky, 
Executive  Officer. 
[FR  Doc.  94-17479  Filed  7-14-94;  10:29  am) 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  July  18,  25,  August  1, 

and  8, 1994. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Pubhc  and  Closed. 
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Federal  Register 
Vol.  59.  No.  136 
Monday,  July  18,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  o(  meetings  published  under 
the  "Government  in  the  Sunshine  Acr  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 

COMMISStON 

"FEDERAL  REGISTER"  CfTATION  OF 

PREVIOUS  ANNOUNCEMENT:  July  12,  1994, 

59  FR  35560. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  July  13,  1994,  10  a.m. 

CHANGE  IN  THE  MEETING:  The  following 

Docket  Numbers  and  Item  have  been 

added  on  the  Agenda  scheduled  for  July 

13, 1994: 

•  Item  No.,  Docket  No.,  and  Company 

CAG-17— RP85-177-121.  etal..  RP92-171- 
005,  RP93-122-002,  RP93-125-006,  et  al, 
RP93-128-O03,  RP93-1 81-005,  RP93-204- 
005,  RP94-33-004.  RP94-66-O06,  RP94- 
99-002,  RP94-135-002.  TM93-2-1 7-002 
and  TM94-2-1 7-004,  Texas  Eastern 
Transmission  Corporation 

CAG-52— CP92-606-002,  Great  Lakes  Gas 
Transmission  Limited  Partnership 

Lois  D.  Cashell, 

Secretary. 

jFR  Doc.  94-17542  Filed  7-14-94;  1:34  pm) 

BILUNG  CODE  e717-0t-M 


NATIONAL  SCIENCE  FOUNDATION 

NATIONAL  SCIENCE  BOARD  EXECUTIVE 

COMMITTEE 

DATE  AND  TIME:  July  25,  1994, 1:00 

p.m. — Closed  Session. 

PLACE:  National  Science  Foundation. 

4201  Wilson  Boulevard,  Room  1205.1, 

Arlington,  Virginia  22230. 

STATUS:  This  meeting  wall  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 
Monday,  July  25, 1994  ; 

CLOSED  SESSION  (1:00  p.m.-l:30  p.m.) 

—On  behalf  of  the  National  Science  Board, 
consideration  of  grant  proposal. 
Marta  Cehelsky, 
Executive  Officer. 

[FR  Doc.  94-17479  Filed  7-14-94;  10:29  ami 
BILUNG  CODE  7SSS-01-M 


NUCLEAR  REGUUTORY  COMMISSION 

DATE:  Weeks  of  July  18,  25,  August  1, 

and  8, 1994. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockviile  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 


MATTERS  TO  BE  CONSIDERED: 
Week  of  July  18 

Tuesday,  July  19 
.    10:00  a.m. 

Briefing  on  Fuel  Cycle  and  Waste 
Management  Activities  in  France  (Public 
Meeting) 

Wednesday,  July  20 
10:00  a.m. 
Discussion  of  Interagency  and  Management 
Issues  (Closed— Ex.  9  (Part  I);  2  and  6 
(Part  II) 
3:00  p.m. 
Briefing  on  Proposed  Changes  to  10  CFR 
50.36— Technical  Specifications  (Public 
Meeting) 
(Contact:  Christopher  Grimes,  301-504- 
1161) 
4:30  p.m. 
Affinnation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Thursday,  July  21 
3:00  p.m. 
Briefing  on  Proposed  Rulemaking  on 
Deconmiissioning  of  Nuclear  Power 
Reactors  (Public  Meeting) 
(Contact;  David  Fufoma,  301-504-1621) 

Week  of  July  2S— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  July  25. 

Week  of  August  1— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  1. 

Week  of  August  8 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  8. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Conmiission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INF0RMATK3N: 
William  Hill— {301)  504-1661. 

Dated:  July  13, 1994. 

William  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  94-17543  Filed  7-14-94;  1:34  pml 
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TENNESSEE  VALLEY  AUTHORITY 

[Meeting  No.  1467J 


Meeting  of  the  Board  of  Directors 

TIME  AND  DATE:  10  a.m.  (EOT).  July  20 
1994. 

PLACE:  TVA  West  Tower  Auditorium, 
Knoxville,  Tennessee. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Agenda 

Approval  of  minutes  of  meeting  held  on 
May  25,  1994. 

Action  Items 

New  Business 

C — Energy 

Cl.  Low-Sulfur  Bitimiinous  Coal  and 
Transportation  Contracts  Under  Requisition 
29  for  Shawnee  Units  1-8  and  Allen  Fossil 
Plants. 

E — Real  Property 

El.  Sales  of  Permanent  Easement  Affecting 
Approximately  1.35  Acres  of  TVA  s  Great 
Falls  Reservoir  Property  in  White  County, 
Tennessee,  to  the  State  of  Tennessee. 

E2.  Public  Auction  Sale  of  Approximately 
0.12  Acre  of  Fee-Owned  Property  and 
Approximately  8.22  Miles  of  Access  Road 
Easements  of  the  Jasper,  Tennessee. 
Microwave  Reflector  Station  Site  Property  in 
Marion  County,  Tennessee. 

E3.  Grant  of  Permanent  Easement  Affecting 
Approximately  1.928  Acres  of  Land  on 
Chickamauga  Lake  in  McMinn  County, 
Tennessee,  to  the  State  of  Tennessee. 

E4.  Grant  of  Permanent  Easement  Affecting 
Approximately  1.09  Acres  of  Land  on 
Guntersville  Lake  in  Marshall  County, 
Alabama,  to  the  State  of  Alabama. 

E5.  Grant  of  Permanent  Easement  Affecting 
Approximately  5.03  Acres  of  TVA's  Widows 
Creek  Fossil  Plant  Property  in  Jackson 
County,  Alabama. 

F — Unclassified 

Fl.  Filing  of  Condemnation  Cases. 
,  F2.  Supplement  No.  12  to  Contract  No. 
TV-85454V-1  with  Stone  &  Webster 
Engineering  Corporation  for  Sequovah 
Nuclear  Plant. 

F3.  Award  of  an  Integrated  Maintenance 
Contract  to  Concept  Automation,  Inc.  for 
Onsite  Hardware  Maintenance  and  Support 
Services. 

F4.  Supplement  No.  2  to  Contract  Nos. 
92PGN77052E-01and  -02  with  FD 
Engineers  and  Constructors,  Inc. 

F5.  Supplement  No.  5  to  Contracts  Nos. 
92PGN77052E-03  and  -04  with  G-UB-MK 
Constructors. 

F6.  Award  of  a  Fixed-Price  Contract  to 
Babcock  and  Wilcox  To  Design  and  Furnish 
Low  Nox  Bumder  Assemblies  for  Shawnee 
Fossil  Plant  Units  1  Through  9. 

F7.  Award  of  a  Fixed-Price  Contract  to 
International  Combustion  Limited  for  Low 
Nox "Tangential  Firing  System  Assemblies  for 
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John  Sevier  and  Kingston  Fossil  Plants.  All 
Units. 


Information  Items 

1.  Valley  Economi : 
Initiatives. 

2.  Plans  for  the 
of  a  Waterfowl 
Chickamauga  Lake 
Tennessee. 

3.  Supplement  17 
Personnel  Support 
449rOC  with  Ebasco 
Work  at  Watts  Bar 

4.  Amendments  to 
Regulations  of  the 
Allow  Members  of 
Entitled  to  Veterans 
Who  Retire  on  or 


Development 

Co  istruction  and  Operation 
Subii  ipoundnient  along 
if  Meigs  County, 

o  Performance/ 
C  jntract  No.  91NNP- 

[k>nstructors,  Inc.,  for 
Nuclear  Plant, 
the  Rules  and 

Retirement  Systei».to 
System  Who  are 
Preference  at  TVA  and 
r  October  1. 1994.  to 


T\'Ai 

the 


•Aftl! 


994 


Obtain  Creditable  Service  in  the  System  for 
up  to  Four  Years  of  their  pre-TVA 
Employment  Military  Service  Under  Certain 
Conditions. 

5.  Authorization  for  the  Senior  Vice 
President,  Resource  Group,  to  Enter  Into 
Agreement(s)  to  Provide  Funding  and 
Services  in  Connection  with  the  1996 
Olympic  Whitewater  Slalom  Venue  to  be 
held  on  the  Ocoee  River  in  Polk  County, 
Tennessee. 

6.  Contract  with  Calgon  Corporation  for 
Raw  Water  Chemicals  and  Chemical 
Treatment  Services  for  TVA  Nuclear 
Facilities  and  Fossil  and  Hydro  Plants. 

7.  Amendment  to  the  Rules  and 
Regulations  of  the  TVA  Retirement  System  to 
Allow  Vested  Members  who  Voluntarily 
leave  TVA  Employment  by  December  31, 


1994,  to  Receive  an  Immediate  Retirement 
Benefit  Regardless  of  Age. 
8.  Filingof  Condemnation  Cases. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Ron  Loving.  Vice  President, 
Governmental  Relations,  or  a  member  of 
this  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000,  Knoxville.  Tennessee. 
Information  is  also  available  at  TVA"s 
Washington  Office  (202)  898-2999. 

Dated:  July  13, 1994. 
Edward  S.  Christenbury, 
General  Counsel  and  Secretary. 
IFR  Doc.  94-17471  Filed  7-14-94;  3:21  pm) 
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DEPARTMENT  O^  TRANSPORTATION 

Researcti  and  Special  Programs 
Administration     . 

49  CFR  Parts  17ljl72, 173, 175, 176, 
177,  and  178         | 

pocket  No.  HM-21SJA;  Notice  No.  94-6] 

RIN  2137-AC42 

Implementation  o^  the  United  Nations 
Recommendations,  International 
Maritime  Dangerous  Gioods  Code,  and 
International  Civil  Aviation 
Organization's  Technical  Instructions 

AGENCY:  Research  and  Special  Programs 

Administration  (R?PA).  DOT. 

ACTION:  Notice  of  droposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Hazardi  >us  Materials 
Regulations  to  maintain  alignment  with 
corresponding  proifisions  of 
international  standards.  Because  of 
recent  changes  to  tfce  International 
Maritime  Dangerous  Goods  Code  (IMDG 
Code),  the  International  Civil  Aviation 
Organization's  Tecimical  Instructions 
for  the  Safe  Transport  of  Dangerous 
Goods  by  Air  (ICAb  Technical 
Instructions),  and  the  United  Nations 
Recommendationslon  the  Transport  of 
Dangerous  Goods  (UN 
Recommendations),  these  proposed 
revisions  are  necessary  to  facilitate  the 
transport  of  hazardpus  materials  in 
international  comnierce. 

DATES:  Comments  must  be  received  by 
September  6, 1994] 

ADDRESSES:  Address  comments  to  the 
Dockets  Unit  (DHM-30).  Research  and 
Special  Programs  J  idministration,  U.S. 
Department  of  Transportation, 
Washington,  DC  2(  590-0001. 
Comments  should  dentify  the  docket 
and  be  submitted  i  i  five  copies.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  con  iments  should 
include  a  self-addressed  stamped  post 
card.  The  Dockets  Unit  is  located  in 
Room  8421  of  the  Nassif  Building,  400 
Seventh  Street,  SVy ..  Washington,  DC. 
Public  dockets  ma; '  be  reviewed 
between  the  hours  of  8:30  a.m.  and  5 
p.m.  Monday  throi  gh  Friday,  except  for 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Richard.  Assistant  International 
Standards  Coordinator,  telephone  (202) 
36ft-0586.  Beth  Robo  or  John  Gale, 
Office  of  Hazardou^  Materials 
Standards,  telephone  (202)  366-8553, 
Hazardous  Materials  Safety,  Research 
and  Special  Prograins  Administration, 
U.S.  Department  of  Transportation,  400 


Seventh  Street.  SW 
20590-0001 


Washington,  DC 


SUPPLEMENTARY  INFORMATIOfJ:  On 
December  21. 1990,  the  Research  and 
Special  Programs  Administratioo 
(RSPA)  published  a  final  rule  (Docket 
HM-181;  55  FR  52402)  which 
comprehensively  revised  the  Hazardous 
Materials  Regulations  (HMR),  49  CFR 
Parts  171  to  180,  with  respect  to  hazard 
communication,  classification,  and 
packaging  requirements,  based  on-the 
UN  Recommendations.  One  intended 
effect  of  the  rule  was  to  facilitate  the 
international  transportation  of 
hazardous  materials  by  ensuring  a  basic 
consistency  between  the  HMR  and 
international  regulations. 

The  UN  Recommendations  are  not 
regulations,  but  are  recommendations 
issued  by  the  UN  Committee  of  Experts 
on  the  Transport  of  Dangerous  Goods. 
These  recommendations  are  amended 
and  updated  biennially  by  the 
Committee  of  Experts  and  are 
distributed  to  nations  throughout  the 
world.  They  serve  as  the  basis  for 
international  modal  regulations; 
specifically  the  IMDG  Code,  issued  by 
the  International  Maritime  Organization 
(IMO),  and  the  ICAO  Technical 
Instructions.  In  49  CFR  171.12,  the  HMR 
authorize  shipments  prepared  in 
accordance  with  the  IMDG  Code  if  all  or 
part  of  the  transportation  is  by  vessel, 
subject  to  certain  conditions  and 
limitations.  Offering,  accepting  and 
transporting  hazardous  materials  by 
aircraft,  in  conformance  with  die  ICAO 
Technical  Instructions,  and  by  motor 
vehicle  either  before  or  after  being 
transported  by  aircraft,  are  authorized  in 
§  171.11  (with  certain  exceptions). 

On  December  22, 1992,  RSPA  issued 
an  interim  final  rule  (Docket  HM-215: 
57  FR  60738]  amending  §  171.7  by 
incorporating  the  1993-1994  edition  of 
the  ICAO  Technical  Instructions  and 
Amendment  26  to  the  IMDG  Code.  This 
rulemaking  action  authorized  the  use  of 
the  ujxlated  international  regulations, 
effective  January  1, 1993.  Amendment 
26  promulgated  numerous 
miscellaneous  changes  to  the  IMDG 
Code  regarding  classification.  labeling, 
packaging,  and  documentation.  The 
1993-1994  edition  of  the  ICAO 
Technical  Instructions  contained 
amendments  relating  to  the  seventh 
revised  edition  of  the  UN 
Recommendations,  as  well  as  changes 
specific  to  air  transportation. 

The  HMR,  as  revised  under  Docket 
HM-181,  are  largely  based  on  the  sixth 
revised  edition  of  the  UN 
Recommendations.  Selected  provisions 
from  the  seventh  and  eighth  revised 
editions  of  the  UN  Recommendations 
have  been  incorporated  into  the  HMR 
under  subsequent  Docket  HM-181 
rulemaking  actions.  This  NPRM  seeks  to 


more  fully  align  the  HMR  with  the 
seventh  and  eighth  revised  editions  of 
the  UN  Recommendations.  These 
proposed  changes  to  the  HMR  will 
provide  consistency  with  the 
international  air  and  sea  transport 
requirements  which,  effective  January  1, 
1995,  will  be  aligned  with  the  eighth 
revised  edition  of  the  UTsI 
Recommendations. 

While  the  changes  introduced  in  the 
seventh  and  eighth  revised  editions  are 
extensive  and  in  some  cases  very 
detailed,  some  of  the  more  significant' 
changes  are  highlighted  below. 

Major  changes  in  the  seventh  revised 
edition  include: 

— Definitions  and  criteria  for  the 
classification  for  gases  were  revised, 
three  subdivisions  for  gases  were 
created;  and  the  physical  states  of 
gases  were  defined  (e.g.  liquefied  gas, 
refrigerated  liquefied  gas,  etc).  Gases 
listed  in  the  UN  Recommendations 
were  reclassified  according  to  the 
agreed  criteria.  This  effort  will  lead  to 
improved  harmonization  of  U.S.  and 
European  requirements  for  the 
classification  of  gases.  These  changes 
have  already  been  incorporated  in  the 
HMR  in  Subpart  D  of  Part  173. 
— ^Training  requirements  similar  to  those 
introduced  into  Part  172  Subpart  H  of 
the  HMR  under  Docket  HM-126F 
were  added. 
— Criteria  for  self-reactive  substances 
assigned  to  Division  4.1  were 
developed.  The  applicable  test 
methods  and  criteria  for  self-reactive 
substances  are  based  on  organic 
peroxide  tests  and  criteria.  New 
generic  proper  shipping  names  for 
self-reactive  substances  were 
introduced. 
— A  number  of  new  "Not  Otherwise 
Specified"  (N.O.S.)  proper  shipping 
names  for  substances  in  Class  4  and 
Division  5.1  were  introduced. 
Proposals  for  introducing  the  new 
names  originated  from  efforts  in 
Europe  to  adopt  the  classification 
criteria  for  Class  4  and  Division  5.1 
into  European  road  and  rail 
regulations. 
— Provisions  defining  conditions  under 
which  minor  variations  of  tested 
design-type  packagings  and 
requirements  for  "V"  marked 
packagings  were  added.  Proposals  to 
include  these  requirements  originated 
in  the  U.S.  out  of  concern  for  the 
extent  of  testing  that  would  otherwise 
be  required  to  certify  packagings  in 
accordance  with  the  UN  performance 
standards.  These  provisions  have 
already  been  adopted  in  the  HMR  in 
Subpart  M  of  Part  178. 
Major  changes  in  the  eighth  revised 
edition  include: 


—Numerous  additional  types  of 
packaging  were  added  to  the 
explosive  packing  instructions.  This 
was  largely  a  U.S.  initiative  arising 
from  a  concern  for  the  number  of 
packagings  that  would  otherwise  have 
to  be  authorized  through  exemptions. 
—Provisions  for  elevated  temperature 
materials  were  added.  These 
provisions  are  consistent  with  those 
adopted  in  the  HMR  under  Docket 
HM-198A. 
— Criteria  defining  substances  not  able 
to  sustain  combustion  were  included. 
The  criteria  for  flammable  liquids 
were  amended  so  that  certain 
substances  which  meet  the  flash  point 
criteria  for  flammable  liquids,  but 
which  are  shown  to  be  incapable  of 
sustaining  combustion,  are  excepted 
from  the  Recommendations.  This 
proposal  was  originally  proposed  by 
the  United  Kingdom,  which  had 
similar  provisions  in  its  domestic 
regulations. 
—The  criteria  for  corrosive  substances 
were  modified  to  reference  the 
Organization  for  Economic 
Cooperation  and  Development  test 
protocol  for  skin  corrosivity  and  to 
clarify  the  extent  of  skin  damage 
needed  for  substances  to  be  classified 
as  corrosives.  This  was  done  in 
response  to  initial  proposals  by 
Germany  and  the  European  chemical 
industry. 
—A  number  of  new  N.O.S.  proper 
shipping  names  for  substances  in 
Class  3,  Division  6.1  and  Class  8  were 
introduced.  Proposals  for  introducing 
the  new  names  originated  from  efforts 
in  Europe  to  adopt  the  classification 
criteria  for  these  hazard  classes  into 
European  road  and  rail  regulations. 
Proper  shipping  names  for  petroleum 
products  also  were  updated  as  part  of 
this  effort. 
— The  Recommendatiorts  were  amended 
to  require  that  a  package  bear  labels 
representing  each  subsidiary  risk  of  a 
material  described  using  an  N.O.S. 
proper  shipping  name.  This 
amendment  was  based  on  a  proposal 
made  by  the  United  Kingdom. 
—The  current  Division  6.1  Packing 
Group  in  label  was  deleted.  For  a 
more  detailed  discussion  of  the  events 
leading  to  this  decision,  see  RSPA's 
Notice  93-21  under  Docket  HM-217 
published  in  die  Federal  Register  on 
November  8. 1993  (58  FR  59224). 
—Requirements  for  a  freight  container 
packing  certificate  were  added  on  the 
basis  of  a  United  Kingdom  proposal 
seeking  to  bring  the  UN 
Recommendations  in  line  with  the 
IMDG  Code  requirements. 
— A  number  of  substances  meeting  the 
criteria  of  Division  6.1  Packing  Group 
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—Numerous  additional  types  of 
packaging  were  added  to  the 
explosive  packing  instructions.  This 
was  largely  a  U.S.  initiative  arising 
from  a  concern  for  the  number  of 
packagings  that  would  otherwise  have 
to  be  authorized  through  exemptions. 
—Provisions  for  elevated  temperature 
materials  were  added.  These 
provisions  are  consistent  with  those 
adopted  in  the  HMR  under  Docket 
HM-198A. 
— Criteria  defining  substances  not  able 
to  sustain  combustion  were  included. 
The  criteria  for  flammable  liquids 
were  amended  so  that  certain 
substances  which  meet  the  flash  point 
criteria  for  flammable  liquids,  but 
which  are  shown  to  be  incapable  of 
sustaining  combustion,  are  excepted 
from  the  Recommendations.  This 
proposal  was  originally  proposed  by 
the  United  Kingdom,  which  had 
similar  provisions  in  its  domestic 
regulations. 
— The  criteria  for  corrosive  substances 
were  modified  to  reference  the 
Organization  for  Economic 
Coojjeration  and  Oevelopment  test 
protocol  for  skin  corrosivity  and  to 
clarify  the  extent  of  skin  damage 
needed  for  substances  to  be  classified 
as  corrosives.  This  was  done  in 
response  to  initial  proposals  by 
Germany  and  the  European  chemical 
industry. 
—A  number  of  new  N.O.S.  proper 
shipping  names  for  substances  in 
Class  3.  Division  6.1  and  Class  8  were 
introduced.  Proposals  for  introducing 
the  new  names  originated  from  efforts 
in  Europe  to  adopt  the  classification 
criteria  for  these  hazard  classes  into 
European  road  and  rail  regulations. 
Proper  shipping  names  for  petroleum 
-     products  also  were  updated  as  part  of 

this  effort. 
— The  Recommendatiorts  were  amended 
to  require  that  a  package  bear  labels 
representing  each  subsidiary  risk  of  a 
material  described  using  an  N.O.S. 
proper  shipping  name.  This 
amendment  was  based  on  a  proposal 
made  by  the  United  Kingdom. 
—The  current  Division  6.1  Packing 
Group  in  label  was  deleted.  For  a 
more  detailed  discussion  of  the  events 
leading  to  this  decision,  see  RSPA's 
Notice  93-21  under  Docket  HM-217 
published  in  the  Federal  Register  on 
November  8, 1993  (58  FR  59224). 
—Requirements  for  a  freight  container 
packing  certificate  were  added  on  the 
basis  of  a  United  Kingdom  proposal 
seeking  to  bring  the  UN 
Recommendations  in  line  with  the 
IMDG  Code  requirements. 
— A  number  of  substances  meeting  the 
criteria  of  Division  6.1  Packing  Group 


I  toxic  by  inhalation  were  reclassified 
based  on  U.S.  proposals. 
—Provisions  on  the  marking  of  steel 
drums  used  to  transport  dangerous 
goods  and  provisions  clarifying  the 
requirements  applicable  to  drum 
reconditioners  and  remanufacturers 
were  included  on  the  basis  of 
proposals  by  the  International 
Association  for  Drum  Reconditioners 
(ICDR). 
—Detailed  test  criteria  for  lithium 
batteries  were  added.  The  new 
provisions  allow  batteries  with  a 
higher  hthium  content  to  be  excepted 
from  regulation  if  they  meet  new  tests 
and  criteria.  The  initial  proposal  on 
this  topic  was  introduced  by  Canada. 
— Criteria  under  which  air  bag  modules 

and  air  bag  inflators  could  be 
^  transported  as  Class  9  items  were 
introduced.  Proper  shipping  names 
for  these  articles  were  also  added. 
These  changes  were  made  on  the  basis 
of  U.S.  proposals. 
With  a  few  exceptions  described  in 
this  paragraph,  the  following  changes 
are  proposed  to  ensure  a  basic 
consistency  with  many  changes 
contained  in  the  seventh  and  eighth 
revised  editions  of  the  UN 
Recommendations,  the  1993-1994  and 
the  1995-1996 ICAO  Technical 
Instructions,  and  Amendments  26  and 
27  of  the  IMDG  Code.  However, 
proposed  changes  to  the  KEEP  AWAY 
FROM  POOD  label  and  placard 
provisions  will  be  addressed  in  a  notice 
of  proposed  rulemaking  under  Docket 
HM-217.  In  addition,  proposed 
amendments  to  provisions  for  Division 
6.2  materials  (infectious  substances) 
will  be  addressed  in  a  separate 
rulemaking  action  under  Docket  HM- 
181G.  Although  the  eighth  revised 
edition  of  the  UN  Recommendations 
adopted  a  quality  assurance  program  for 
the  manufacture  of  performance 
packagings.  RSPA  is  not  proposing  a 
formal  quality  assurance  program  in  this 
document.  RSPA  believes  that  periodic 
retest  provisions  in  Subpart  M  of  Part 
178 .offer  an  equivalent  measure  of 
quality  assurance,  but  RSPA  may 
propose  adoption  of  a  more  formal 
quality  assurance  program  in  a  future 
rulemaking  action.  Comments  are 
solicited  on  this  issue. 

Summary  of  Pnqiosed  Regulatory 
Changes  by  Section 


Part  171 

Section  171.7.  Various  standards  such 
as  those  issued  by  the  International 
Organization  for  Standardizatioif  (ISO) 
and  the  American  Society  for  Testing 
and  Materials  (ASTM)  would  be  added 
or  updated,  and  the  most  ourent 


versions  of  the  ICAO  Technical 
Instructions,  the  IMDG  Code,  and  the 
UN  Recommendations  would  be 
incorporated. 

Section  171.8.  New  definitions  for 
"Asphyxiant  gas."  "Gas"  and  "Siftproof 
packaging"  would  be  added,  and 
definitions  for  "Box,"  "Liquid." 
"Overpack"  and  "Solid"  would  be 
revised  for  consistency  with  the  seventh 
and  eighth  revised  editions  of  the  UN 
Recommendations.  The  definition  for 
"UN  standard  packaging"  would  be 
revised  to  clarify  that  it  applies  to  both 
U.S-manufactured  and  foreign- 
manufactured  packagings  and  to  delete 
reference  to  Subparts  L  and  M  of  Part 
178. 

Section  171.11.  Paragraph  (d)(5} 
would  be  revised  to  include  the  word 
"toxic"  when  referring  to  a  poison. 

Section  171.12.  Paragraph  (c)  would 
be  revised  to  clarify  that  this  paragraph 
applies  only  to  the  shipment  of 
hazardous  materials  through  U.S.  port 
areas  in  the  course  of  being  transported 
from  one  foreign  country  to  another. 

In  addition,  paragraph  (b)  would  be 
revised  for  the  following  reasons.  RSPA 
received  three  petitions  for  rulemaking 
requesting  an  amendment  to  the  HMR  to 
require  a  container  packing  certification 
attesting  that  the  freight  container  has 
been  properly  packed,  stowed, 
segregated  and  secured  for  transport. 
Those  responsible  for  packing  the  unit 
would  be  required  to  provide  a 
certificate  or  declaration  to  the  carrier 
for  international  transportation  by 
vessel. 

A  freight  container  packing 
certification  requirement  was  adopted 
several  years  ago  under  Amendment  24 
to  the  IMDG  Code  and  became  effective 
worldwide  on  January  1, 1994,  as 
mandated  under  the  International 
Convention  on  Safety  of  Life  at  Sea 
(SOLAS  Convention).  When  hazardous 
materials  are  packed  into  a  freight 
container  or  transport  vehicle  for 
transportation  by  vessel,  those 
responsible  for  packing  the  unit  must 
provide  a  certificate  or  declaration  to 
the  carrier  attesting  that  the  container  is 
suitable  for  transport,  that  it  contains 
compatible  materials  in  packages  that 
have  been  properly  inspected,  packed, 
and  secured,  and  the  container  and 
packages  are  properly  marked,  labeled, 
and  placarded.  This  certification  may 
appear  either  in  a  separate  document  of 
in  a  signed  statement  provided  on  the 
dangerous  goods  shipping  document. 

Because  the  U.S.  is  a  signatory  to  the 
SOLAS  Convention,  petitioners  urged 
RSPA  to  adopt  a  similar  container 
packing  certification  requirement  under 
the  HMR.  RSPA  is  proposing  to  amend 
§§  171.12(bl  and  176.27(c)  to  reference 
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IMDG  Code  requiremerits  for  a  container 
packing  certification  for  freight 
containers  and  transpcirt  units  intended 


'unit"  could  be 
trailer,  or  other 
requirement 
who  load 
transportation 
larders,  freight 
vessel  operating 


of  the  October  1, 


and  the  list  of 
172.102  for  basic 
eighth  revised 


for  carriage  by  vessel, 
a  freight  container,  vaij 
transport  vehicle.  This 
would  apply  to  persor 
hazardous  materials  fa 
(including  freight  for 
consolidators  and  non 
common  carriers)  or  trinsport 
hazardous  materials  b^ '  vessel. 

Section  171.14.  Paragraph  (c)(3) 
contains  provisions  foi  intermixing  old 
and  new  hazard  communication 
requirements.  Because  ( 
1993  mandatory  comp  iance  date  for 
new  hazard  communic  ation 
requirements,  these  provisions  no 
longer  apply.  Therefor;,  paragraph  (c)(3) 
would  be  removed  anc  reserved. 

Part  172 

Sections  172.101  an  1 172.102.  RSPA 
is  proposing  to  revise  1  he  Hazardous 

Materials  Table  (HMT:  j 

special  provisions  in  §  1 
conformance  with  the 
edition  of  the  UN  Recc  mmendations, 
the  ICAO  Technical  Iritructions  (1995- 
1996  edition)  and  the  i7th  edition  of  the 
IMDG  Code.  Under  Dofcket  HM-181,  the 
HMT  was  revised  by  consolidating  the 
existing  HMT,  the  Optional  Table  in 
§  172.102,  the  UN  Recommendations' 
List  of  Dangerous  Goods,  the  ICAO 
Dangerous  Goods  List,Jthe  IMDG  Code 
list  of  dangerous  goods,  the  list  of 
dangerous  goods  foun^  in  Canada's 
Transport  of  Dangerouk  Goods  (TDG), 
and  the  IM  Tank  Tabk .  The  IM  Tank 
Table,  though  not  codi  Red  in  the  hO^IR, 
authorized  the  transport  of  hazardous 
materials  in  intermoda  1  (IM)  portable 
tanks.  The  Optional  Tqble  contained  in 
the  pre-HM-181  HMRtwas  the  table 
used  for  selection  of  proper  shipping 
names  to  be  used  in  domestic  and 
international  transportetion  by  vessel. 

RSPA  consolidated  ^le  tables  under 
Docket  HM-181  to  siniplify  the  use  and 
reduce  the  volume  of  the  HMR,  as  well 
as  to  align  HMR  hazarf  communication 
and  classification  requ  irements  with  the 
UN  Recommendations  Since 
publication  of  HM-18  .  the  UN,  ICAO, 
and  IMO  have  incorpo  rated  changes  to 
their  lists  of  dangerous  goods.  If  RSPA 
does  not  incorporate  c  )mparable 
changes  to  the  HMT,  tie  resuh  will  be 
two  sets  of  regulations|(one  for  domestic 
and  one  for  international  transportation) 
and  confusion  in  the  rt gulated 
community — which  cquld  result  in 
unsafe  shipments  and  restrictions  oA 
international  trade.  In  addition,  by  hot 
adopting  such  changes,  RSPA  will 
expend  considerable  resources 
reviewing  and  issuing  approvals  and 


initiating  separate  rulemakings  to 
authorize  shipments  prepared  in 
accordance  with  the  international 
standards. 

Proposed  changes  to  shipping 
descriptions  are  based  primarily  on 
Chapters  2  and  3  of  the  UN 
Recommendations.  In  turn,  the  changes 
to  the  IMO  and  ICAO  lists  of  dangerous 
goods  also  are  based  on  the  UN 
Recommendations.  Proposed  changes 
include  additions,  deletions  and 
revisions  of  shipping  names, 
classifications,  subsidiary  hazards, 
labeling  requirements,  and  packing 
group  assignments — such  as  adding  or 
changing  a  material's  packing  group.  In 
addition,  RSPA  proposes  to  permit  a 
special  provision  to  be  assigned  to  a 
shipping  description  to  clarify  the 
composition  of  a  material  described 
under  a  specific  entry. 

Except  for  certain  materials,  such  as 
elevated  temperature  materials  and 
sodium  batteries,  proposed  changes  to  a 
material's  packaging  authorizations  are 
based  on  a  material's  packing  group  and 
subsidiary  hazard,  and  physical  state 
(solid,  liquid,  or  gas).  Packaging 
authorizations  would  be  consistent  with 
corresponding  entries  already  appearing 
in  the  HMT.  For  example,  the  non-bulk 
packaging  section  for  a  Class  3,  Packing 
Group  I  material  would  be  §  173.201.  A 
Division  6.1,  Packing  Group  III  material 
would  be  assigned  §  173.153  for  a 
possible  packaging  exception,  while  a 
Division  6.1,  Packing  Group  I  or  II 
material  would  receive  no  packaging 
exception  section.  A  Class  8,  Packing 
Group  I  liquid  material  would  be 
assigned  §  173.243  for  bulk  packaging 
requirements  while  a  Class  8,  Packing 
Group  n  liquid  material  would  be 
assigned  to  §  173.242.  It  is  important  to 
note  that  any  change  to  a  material's 
classification,  packing  group,  or 
subsidiary  hazards  could  have  an  effect 
on  the  material's  packaging 
authorizations. 

Under  HM-181,  IM  tank 
authorizations  were  consolidated  into 
the  HMT  (through  the  use  of  special 
provisions  prefaced  by  a  "T")  and  were 
consistent  with  the  sixth  revision  of  the 
UN  Recommendations.  In  this  notice, 
RSPA  is  proposing  to  revise  the  IM  tank 
authorizations  for  consistency,  with  the 
changes  in  Chapter  12  of  the  seventh 
and  eighth  revised  editions  of  the  UN 
Recommendations.  These  proposed 
changes  can  be  foimd  in  the  '"f-note" 
authorizations  that  are  listed  in  Column 
7  of  the  HMT. 

The  aircraft  quantity  limitations  in 
Column  9  and  the  vessel  stowage 
requirements  in  Column  10  would  be 
revised  for  consistency  with  the  ICAO 
Technical  Instructions  and  DvfflG  Code, 


respectively.  In  §  172.101(k)(l)-(k)(5), 
the  definitions  of  the  vessel  stowage 
codes,  which  are  prescribed  in  the 
§  172.101  Table,  would  be  revised  for 
consistency  with  the  IMDG  Code.  This 
proposed  revision  would  broaden 
current  stowage  provisions  for 
hazardous  materials  on  cargo  vessels  to 
apply  to  hazardous  materials  (such  as 
propane)  on  passenger  vessels  carrying 
a  limited  number  of  passengers. 

Changes  proposed  to  the  HMT  are 
quite  extensive — approximately  33%  of 
the  entries  in  the  HMT  would  be 
changed.  Therefore,  RSPA  is  publishing 
the  entire  proposed  HMT  in  this  notice, 
but  does  not  believe  it  is  necessary  to 
discuss  every  proposed  change  in  this 
section  review.  However,  in  order  to 
facilitate  the  reader's  understanding  of 
the  changes  to  the  HMT,  RSPA  is 
providing  a  list  of  all  entries  that  would 
be  added,  deleted,  or  made  more 
restrictive.  This  list  includes  changes  in 
(1)  the  shipping  name,  (2)  IM  tank 
authorization,  (3)  subsidiary  labeling, 
(4)  classification,  and  (5)  packaging.  In 
addition,  a  discussion  of  some  of  the 
more  substantive  changes  is  provided. 

Many  proper  shipping  names  were 
added  in  the  1995-1996  ICAO 
Technical  Instructions  to  reflect  both 
singular  and  plural  forms.  The  eighth 
revised  edition  of  the  UN 
Recommendations  added  a  provision 
allowing  the  use  of  either  the  singular 
or  plural  form  of  a  proper  shipping 
name.  RSPA  is  not  proposing  to  add 
separate  entries  in  die  HMT  to  indicate 
both  the  singular  and  plural  form  of  a 
proper  shipping  name  because 
§  172.101(c)(1)  currently  permits  use  "of  " 
either  form. 

Numerous  editorial  changes  would  be 
made  to  the  HMT  to  correct 
misspellings  and  errors,  and  to  provide 
more  consistency.  An  entry  having  only 
a  typographical  error  corrected  is  not 
showrn  in  the  list  of  significant  changes. 
Therefore,  it  is  necessary  to  review  the 
entire  HMT  to  determine  every 
proposed  change. 

Currently  under  the  H\1R, 
compressed  and  liquefied  gases  of  the 
same  material  have  the  same  shipping 
description  and  identification  number 
(I.D.  number).  RSPA  is  proposing  to 
split  the  generic  shipping  descriptions 
for  "Compressed  or  Liquefied  gases" 
into  separate  entries  and  add  new 
generic  entries  and  I.D.  numbers  for 
liquefied  gases,  consistent  with  the  UN 
Recommendations.  In  addition,  new 
generic  entries  would  be  added  for  self- ' 
heating  liquids  and  solids.  Specific 
entries  for  self-reactive  materials  would 
be  removed  from  the  HMT  and  replaced 
with  new  generic  entries. 


The  UN  Recommendations,  ICAO 
Technical  Instructions,  and  IMDG  Code      £ 
replaced  the  term  "poisonous"  with  the      j 
term  "toxic."  RSPA  is  proposing  to 
amend  the  proper  shipping  names  in  the 
HMT  that  contain  the  word  "poisonous" 
by  replacing  the  word  "poisonous"  with 
the  word  "toxic"  to  conform  to 
international  terminology.  For  example, 
the  prop)er  shipping  name  "Flammable 
liquid,  poisonous,  n.o.s."  would  be 
revised  to  read  "Flammable  liquid, 
toxic,  n.o.s.".  However,  §  172.101(c)(3) 
would  be  revised  to  allow  the  use  of  the 
word  "poisonous"  interchangeably  with 
the  word  "toxic". 

The  words  "inorganic"  and  "organic" 
would  be  added  to  certain  generic 
shipping  descriptions.  Comments  are 
invited  regarding  the  safety  benefits  of 
these  modified  descriptions,  and  as  to 
whether  there  is  a  need  for  domestic 
exceptions.  In  addition,  RSPA  is 
proposing  to  add  new  generic  entries  for 
a  corrosive  material  to  indicate  whether 
the  material  is  "basic"-or  "acidic." 
RSPA  also  is  proposing  to  add  new 
entries,  as  adopted  in  the  UN 
Recommendations,  for  solid  materials 
containing  flammable,  corrosive,  or 
toxic  liquids. 

The  eighth  revised  edition  of  the  UN 
Recommendations  added  entries  and 
assigned  new  UN  I.D.  numbers  for 
elevated  temperature  materials.  RSPA  is     { 
proposing  to  change  the  I.D.  numbers  6 

for  elevated  temperature  materials  in  the 
HMT  to  correspond  with  those  in  the  p 

UN  Recommendations.  c 

Currently  under  the  HMR,  air  bags  are  " 
assigned  to  the  Division  4.1  hazard  class  s 
and  the  proper  shipping  name  is  limited  C 
to  "Air  bag  inflators"  or  "Air  bag  e 

modules."  Based  on  changes  in  the  UN 
Recommendations,  RSPA  would  revise 
the  proper  shipping  name  for  air  bags  to     F 
include  seat  belt  pre-tensioners  and  L 

modules.  The  new  proper  shipping  s 

name  would  be  "Air  bag  inflators  or  Air  P 
bag  modules  or  Seat-belt  modules  or  V 

Seat-beh  pre-tensioners."  This  entry  n 

also  would  reflect  a  change  in  a 

classification  from  Division  4.1  to  Class  v 
9.  adoption  of  a  new  UN  number,  and  E 
removal  of  the  "D"  in  Column  1.  si 

List  of  Entries  1 


NA2255* 

0416 

NA2810*   ■ 

1118 

^ 

NA28ir 

1255 

0273 

1256 

0274 

1257 

'Sm  nwr  wWy  added  by  Vw  UN  recommandatons. 
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The  UN  Recommendations,  ICAO 
Technical  Instructions,  and  IMDG  Code 
replaced  the  term  "poisonous"  with  the 
term  "toxic"  RSPA  is  proposing  to 
amend  the  proper  shipping  names  in  the 
HMT  that  contain  the  word  "poisonous" 
by  replacing  the  word  "poisonous"  with 
the  word  "toxic"  to  conform  to 
international  terminology.  For  example, 
the  proper  shipping  name  "Flammable 
liquid,  poisonous,  n.o.s."  would  be 
revised  to  read  "Flammable  liquid, 
toxic,  n.o.s.".  However,  §  172.101(c)(3) 
would  be  revised  to  allow  the  use  of  the 
word  "poisonous"  interchangeably  with 
the  word  "toxic". 

The  words  "inorganic"  and  "organic" 
would  be  added  to  certain  generic 
shipping  descriptions.  Comments  are 
invited  regarding  the  safety  benefits  of 
these  modified  descriptions,  and  as  to 
whether  there  is  a  need  for  domestic 
exceptions.  In  addition,  RSPA  is 
proposing  to  add  new  generic  entries  for 
a  corrosive  material  to  indicate  whether 
the  material  is  "basic"^r  "acidic." 
RSPA  also  is  proposing  to  add  new 
entries,  as  adopted  in  the  UN 
Recommendations,  for  solid  materials 
containing  flammable,  corrosive,  or 
toxic  liquids. 

The  eighth  revised  edition  of  the  UN 
Recommendations  added  entries  and 
assigned  new  UN  I.D.  numbers  for 
elevated  temperature  materials.  RSPA  is 
proposing  to  change  the  I.D.  numbers 
for  elevated  temperature  materials  in  the 
HMT  to  correspond  with  those  in  the 
UN  Recommendations. 

Currently  under  the  HMR,  air  bags  are 
assigned  to  the  Division  4.1  hazard  class 
and  the  proper  shipping  name  is  limited 
to  "Air  bag  inflators"  or  "Air  bag 
modules."  Based  on  changes  in  the  UN 
Recommendations,  RSPA  would  revise 
the  proper  shipping  name  for  air  bags  to 
include  seat  belt  pre-tensioners  and 
modules.  The  new  proper  shipping 
name  would  be  "Air  bag  inflators  or  Air 
bag  modules  or  Seat-belt  modules  or 
Seat-belt  pre-tensioners."  This  entry 
also  would  reflect  a  change  in 
classification  from  Division  4.1  to  Class 
9.  adoption  of  a  new  UN  number,  and. 
removal  of  the  "D"  In  Column  1. 


Two  new  domestic  entries  would  be 
added  for  "Toy  caps"  and  "Toy 
propellant  devices".  Toy  propellant 
devices  containing  30  grams  or  less 
propellant  would  be  classed  as  Division 
1.4S  while  items  containing  more  than 
30  grams  but  not  more  than  62.5  grams 
would  be  classed  as  Division  1.4C. 

Two  new  entries  for  "Batteries, 
containing  sodium"  and  "Cells, 
containing  sodium"  would  be  added  in 
the  HMT  based  on  the  UN 
Recommendations  entry  (UN  3292). 
Since  these  materials  were  previously 
authorized  only  under  the  terms  of  an 
exemption  or  competent  authority 
approval.  RSPA  is  proposing  to  add  a 
new  packaging  section"§  173.189  that 
prescribes  general  packaging  and 
transport  requirements  for  these 
materials  consistent  with  the  UN 
Recommendations. 

Currently,  in  Column  1.  a  "+"  is 
assigned  to  certain  materials  meeting 
the  criteria  of  Division  6.1,  Packing 
Group  I,  toxic  by  inhalation,  but  classed 
in  another  hazard  class.  The  eighth 
revised  edition  of  the  UN 
Recommendations  incorporated 
revisions  to  the  hazard  classification  of 
these  materials  to  Division  6.1,  Packing 
Group  I,  toxic  by  inhalation.  Therefore, 
the  "+"  would  be  removed  from  Column 
1  for  any  liquid  poison  by  inhalation 
(PIH)  material  newly  classed  in  Division 
6.1,  Packing  Group  I. 

The  shipping  name  "acetonitrile"  is 
proposed  to  replace  the  name  "methyl 
cyanide."  The  hazard  class  for 
"Formaldehyde  solutions"  currently 
shown  as  Class  9  would  be  revised  to 
Class  8.  Numerous  generic  pesticide 
entries  would  be  revised  to  remove  the 
"n.o.s."  from  the  shipping  names. 

Previously  under  the  UN 
Recommendations.  ICAO  Technical 
Instructions,  and  the  IMDG  Code,  a 
subsidiary  hazard  of  Division  6.1. 
Packing  Group  m  was  not  recognized. 
However,  the  international  standards 
now  take  such  a  subsidiary  hazard  into 
account.  Therefore,  numerous  entries 
would  appear  for  the  first  time  with  a 
Division  6.1.  Packing  Group  ni 
subsidiary  hazard.  In  addition,  an 


exception  in  §  172.101(c)(12)(iii).  which 
allows  a  subsidiary  hazard  of  Division 
6.1.  Packing  Group  III  to  be  disregarded 
when  selecting  a  proper  shipping  name, 
would  be  removed. 

Revised  generic  shipping  descriptions 
for  Division  4.3  materials  would  be 
prefaced  by  the  words  "water-reactive" 
in  lieu  of  the  words  "substances  which 
in  contact  with  water  emit".  The  prefix 
of  the  identification  number  for 
"Polyester  resin  kits"  would  be  changed 
to  "UN"  from  "NA"  and  a  special 
provision  "40"  would  be  added  in 
Column  7  that  would  specify  contents 
"and  packaging  requirements  for 
polyester  resin  kits.  In  addition.  Special 
Provision  "117"  would  be  removed 
from  the  entry  corresponding  to  "UN 
0150." 

The  entry  for  alcoholic  beverages 
would  be  revised  in  Column  7  to 
include  Special  Provision  "24".  which 
would  indicate  that  alcoholic  beverages 
with  more  than  70  percent  alcohol  by 
volume  would  be  assigned  Packing 
Group  II  and  alcoholic  beverages 
containing  more  than  24  percent  but  not 
more  than  70  percent  alcohol  would  be 
assigned  Packing  Group  HI.  In  addition. 
§  173.150  would  be  revised  to  increase 
(to  five  liters  per  inner  packaging)  the 
quantity  of  alcoholic  beverage  in  a 
packaging  excepted  from  the  HMR  and 
to  provide  an  exception  adopted  in  the 
UN  Recommendations  to  permit 
Packing  Group  in  alcoholic  beverages 
transported  in  receptacles  of  250  L  (66 
gallons)  or  less  to  be  excepted  from  the 
HMR  unless  transported  by  air. 

The  following  tables  identify  those 
entries  that  would  be:  (1)  deleted;  (2) 
significantly  changed;  or  (3)  added.  An 
entry  is  considered  significantly 
changed  if  there  is  a  diange  in  (1)  the 
shipping  name.  (2)  IM  tank  , 

authorization.  (3)  subsidiary  labeling. 
(4)  classification,  or  (5)  packaging.  Each 
entry  is  identified  by  its  identification 
number  which,  along  with  the  cross- 
reference  table  appearing  in  the  HMR 
prior  to  the  HMT.  can  be  used  to 
identify  the  affected  entries.  Unless 
otherwise  indicatedrthe  identification 
numbers  are  "UN"  numbers: 


UST  OF  Entries  That  Would  Be  Deleted  From  the  §  172.101  Table 


NA2255* 

0416 

1270 

1705 

2497 

3030-3043 

NA2810* 

1118 

-        1271 

1864 

2553 

NA9269* 

NA2811* 

1255 

1584 

2207 

2860 

NA9276* 

0273 

12S6 

1592 

2229 

2951-2955 

0274 

1257 

1703 

2449 

2970-2973 

*Sm  <!•»  anty  added  by  0w  UN  recommandations 
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NA1760 

NA1986 

NA2922 

1106 

1125 

1135 

1143 

1154 

1158 

1160 

1162 

1167 

1198 

1202 

1210 

1214 

1221 

1228 

1235 

1265 

1268 

1274 

1277 

1282 

1289 

1296 

1297 

1298 

1308 

131Q 

1320 

1321 


1322 

1325 

1328 

1334 

1336 

1337 

1344 

1348 

1349 

1350 

1353 

1354 

1365 

1356 

1357 

1361 

1364 

1373 

1378 

1395 

1402 

1408 

1409 

1415 

1418 

1420 

1428 

1454 

1455 

1458 

1459 

1462 


List  of  Additions  Tb  the  §  172.101 
Tabl  e 


UN# 


0491 
0492 

0493 

0494 


0495 
0496 
0497 
0498 
0499 
1851 
1990 
3155 
3156. 

3157. 

3158. 

3159. 
3160. 

3161  . 

3162. 
3163. 
3164 
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1474 

1475 

1477 

1481 

1482 

1483 

1489 

1502 

1506 

1508 

1511 

1517 

1549 

■564 

1566 

1570 

1588 

1589 

•■590 

1599 

1601 

1602 

1605 

1613 

1614 

1648 

1660 

1708 

1715 

1719 

1722 

1724 


1731 
1740 
1747 
1750 
1751 
1752 
1755 
1757 
1761 
1773 
1783 
1787 
1788 
1789 
1809 
1811 
1814 
1816 
1819 
1824 
1888 
1908 
1922 
1952 
1953 
1964 
1955 
1956 
1975 
1986 
1988 
1992 


2006 

2022 

2029 

2047 

2051 

2076 

2189 

2194 

2195 

2196 

2198 

2206 

2209 

2211 

2218 

2219 

2232 

2242 

2251 

2257 

2258 

2260 

2264 

2267 

2270 

2276 

2332 

2337 

2343 

2351 

2359 

2361 


2379 

2382 

2383 

2386 

2389 

2399 

2401 

2407 

2417 

2418 

2420 

2421 

2427 

2428 

2429 

2430 

2438 

2445 

2461 

2478 

2482 

2484 

2485 

2495 

2501 

2502 

2517 

2521 

2526 

2529 

2530 

2533 


2534 

2557 

2564 

2571 

2583 

2584 

2585 

2586- 

2604 

2606 

2610 

2616 

2619 

2626 

2670 

2677 

2679 

2681 

2684 

2693 

2733 

2734 

2735 

2741 

2742 

2757-2787 

2789 

2796 

2801 

2810 

2813 

2817 


28r8 

2821 

2823 

2826 

2834. 

2837 

2841 

2845 

2846 

2857 

2869 

2874 

2881 

2904-2905 

2921-2930 

2938 

2945-2946 

2965 

2985-2988 

2991-3021 

3024-3027 

3049-3050 

3065-3066 

3071 

3079 

3084 

3086-3088 

3094 

3096 

3098-3100 

3119-3150 
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shipp  ing  namf 


UN« 


charges.  PR<tPELLING 

SIGNALS.    RAliwAY   TRACK.    EX- 
PLOSIVE 

SIGNALS,    RAIIWAY   TRACK,    EX 
PLOSIVE. 

JET  PERFdRATING 

CHARGED,  ojl  well 
natof. 

PROPELLANT.  I.IQUID 

OCTONAL. 

PROPELLANT 

PROPELLANT 

PROPELLANT 

MEDICINE.  LIQtillD 

BEN2ALDEHYD  E 

PENTACHLORqPHENOL 

COMPRESSED 
N.O.S. 

LIQUEFIED 
N.O.S. 

GAS,      REFRI(3ERATED      LIQUID 
N.O.S. 

1.1,1  ,2-TETRAFIUOROETHANE. 

LIQUEFIED    GAS.    TOXIC.    FLAM- 
MABLE. N.O.S. 

LIQUEFIED      G\S,      FLAMMABLE. 
N.O.S. 

LIQUEFIED  GAd.  TOXIC.  N.O.S. 

LIQUEFIED  GAS ,  N.O.S. 

ARTICLES,   PRESSURIZED   PNEU- 
MATIC Of  HYDRAULIC  (containing 


GUNS, 
without  deto- 


-IQUID. 
:>OLID. 
:  50LID. 

TOXIC,  N.O.S. 


GAS,    OXIDIZING. 
(fcAS.       OXIDIZING. 


I     non-flammable 


3166 

I 

3167 

3168 

3169 

3170. 
3171  . 

3174  . 
3175. 

3176. 

3178. 

3179. 

3180. 

3181  . 

3182. 

3183. 


SHIPPING  NAME 


gas). 


ENGINES.  INTERNAL  COMBUS- 
TION, including  when  fitted  in  ma- 
chinery Of  vehicles. 

GAS  SAMPLE.  NON-PRESSUR- 
IZED. FLAMMABLE.  NO S..  not 
refrigerated  liquid. 

GAS  SAMPLE.  NOhi-PRESSUR- 
IZED.  TOXIC,  FLAMMABLE. 
N.O.S..  not  refrigerated  liquid. 

GAS  SAMPLE.  NON-PRESSUR- 
IZED, TOXIC.  N.O.S..  not  refrig- 
erated liquid. 

ALUMINIUM  PROCESSING  BY- 
PRODUCTS. 

BATTERY-POWERED  VEHICLE  or 
BATTERY-POWERED  EQUIP- 
MENT (wet  battery). 

TITANIUM  DISULPHIDE. 

SOLIDS  CONTAINING  FLAMMABLE 
LIQUID,  N.O.S. 

FLAMMABLE  SOLID,  ORGANIC, 
MOLTEN.  N.O.S. 

FLAMMABLE  SOLID.  INORGANIC. 
N.O.S. 

FLAMMABLE  SOLID,  TOXIC.  INOR- 
GANIC. N.O.S. 

FLAMMABLE  SOLID.  CORROSIVE, 
INORGANIC,  N.O.S. 

METAL  SALTS  OF  ORGANIC  COM- 
POUNDS, FLAMMABLE.  N.O.S. 

METAL  HYDRIDES.  FLAMMABLE. 
N.O.S. 

SELF-HEATING  LIQUID.  ORGANIC. 
N.O.S. 
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UN« 


3184 

3185 

3186 

3187 

3188. 

3189. 

3190. 

3191  . 

3192 

3194. 

3200. 

3203. 

3205. 

3206. 

3207  . 


SHIPPING  NAME 


SELF-HEATING     LIQUID,     TOXIC,  • 
ORGANIC.  N.O.S. 

SELF-HEATING    LIQUID,    CORRO-' 
SIVE,  ORGANIC,  N.O.S. 

SELF-HEATING  LIQUID,  INOR- 
GANIC, N.O.S. 

SELF-HEATING  LIQUID,  TOXIC.  IN- 
ORGANIC. N.O.S. 

SELF-HEATING  LIQUID.  CORRO- 
SIVE. INORGANIC.  N.O.S. 

METAL  POWDER,  SELF-HEATING. 
N.O.S. 

SELF-HEATING  SOLID,  INOR- 
GANIC, N.O.S. 

SELF-HEATING  SOLID.  TOXIC,  «^ 
ORGANIC.  N.O.S. 

SELF-HEATING  SOLID,  CORRO- 
SIVE, INORGANIC.  N.O.S. 

PYROPHORIC  LIQUID,  INOR- 
GANIC, N.O.S. 

PYROPHORIC  SOLID,  INORGANIC, 
N.O.S. 

PYROPHORIC  ORGANOMETALLIC 
COMPOUND.  N.O.S. 

ALKALINE  EARTH  METAL 

ALCOHOLATES.  N.O.S. 

ALKALI  METAL  ALCOHOLATES, 
SELF-HEATING,  CORROSIVE. 
N.O.S. 

ORGANOMETALLIC  COMPOUND 
Of  COMPOUND  SOLUTION  or 
COMPOUND  DISPERSION. 

WATER-REACTIVE.  FLAM- 

MABLE. N.O.S. 


UN# 

3208  .. 

3209  .. 

3210  .. 

321 1  .. 

3212  .. 
3213.. 
3214  .. 
3215.. 
3216.. 

3217  .. 

3218  .. 

3219  .. 

3220  .. 

3221  .. 

3222  .. 

3223  .. 

3224  .. 

3225  .. 
3226.. 
3227  .. 
3228. 
3229. 
3230.. 
3231  .. 

3232.. 

3233  .. 

3234.. 

•  3235  .. 

3236.. 

3237  .. 

3238.. 

3239 .. 

3240  .. 

3241  .. 

3242  „ 

3243  .. 

3244  .. 

3246  .. 

3247  .. 

3248.. 

3249  .. 
3250.. 
3251  .. 


SHIPPING  NAME 


METALLIC   SUBSTANCE.   WATER- 
REACTIVE.  N.O.S. 
METALLIC    SUBSTANCE.    WATER- 
REACTIVE,  SELF-HEATING. 
N.O.S. 
CHLORATES,  -INORGANIC,  AQUE- 
OUS SOLUTION,  N.O.S. 
PERCHLORATES,         INORGANIC. 

AQUEOUS  SOLUTION,  N.O.S. 
HYPOCHLORITES,        INORGANIC, 

N.O.S. 
BROMATES.    INORGANIC,    AQUE- 
OUS SOLUTION,  N.O.S. 
PERMANGANATES.     INORGANIC, 

AQUEOUS  SOLUTION.  N.O.S. 
PERSULPHATES;  INORGANIC, 

N.O.S.       ' 
PERSULPHATES,  INORGANIC, 

AQUEOUS  SOLUTION.  N.O.S. 
PERCARBONATES.       INORGANJC, 

N.O.S. 
NITRATES.     INORGANIC,     AQUE- 
OUS SOLUTION,  N.O.S. 
NITRITES,  INORGANIC,  AQUEOUS 

SOLUTION,  NX).S. 
PENTAFLUOROETHANE. 
SELF-REACTIVE  LIQUID  TYPE  B. 
SELF-REACTIVE  SOLID  TYPE  B. 
SELF-REACTIVE  LIQUID  TYPE  C 
SEL-F-REACTIVE  SOLID  TYPE  C. 
SELF-REACTIVE  LIQUID  TYPE  D, 
SELF-REACTIVE  SOLID  TYPE  D. 
SELF-REACTIVE  LIQUID  TYPE  E. 
SELF-REACTIVE  SOLID  TYPE  E 
SELF-REACTIVE  LIQUID  TYPE  F. 
SELF-REACTIVE  SOLID  TYPE  F. 
SELF-REACTIVE   LIQUID  TYPE   B, 

TEMPERATURE  CONTROLLED. 
SELF-REACTIVE    SOLID    TYPE    B, 

TEMPERATURE  CONTROLLED. 

SELF-REACTIVE   LIQUID  TYPE  C 

TEMPERATURE  CONTROLLED. 

SELF-REACTIVE    SOLID   TYPE    C. 

TEMPERATURE  COf^ROLLED. 
SELF-REACTIVE   LIQUID  TYPE   D, 

TEMPERATURE  CONTROLLED. 
SELF-REACTIVE    SOUD   TYPE    D, 

TEMPERATURE  CONTROLLED. 

SELF-REACTIVE  LIQUID  TYPE   E 

TEMPERATURE  CONTROLLED. 

SELF-REACTIVE    SOLID    TYPE    E. 

TEMPERATURE  CONTROLLED. 
SELF-REACTIVE   LIQUID   TYPE   F, 

TEMPERATURE  CONTROLLED. 
SELF-REACTIVE    SOLID   TYPE    F, 

TEMPERATURE  CONTROLLED. 
2-BROMO-2-NITROPROPANE-1 ,3- 

DIOL. 
AZODICARBONAMIDE. 
SOLIDS  CONTAINING  TOXIC  LIQ- 
UID, N.O.S. 
SOLIDS  CONTAINING  CORROSIVE 

LIQUID,  N.O.S. 
METHANESULPHONYL  CHLORIDE 
SODIUM  PEROXOBORATE,  ANHY- 
DROUS. 
MEDICINE,    LIQUID.    FLAMMABLE, 

TOXIC.  N.O.S. 
MEDICINE.  SOLID.  TOXIC.  N.O.S. 
CHLOROACETIC  ACID.  MOLTEN. 
ISOSORBIDE-5-MONONITRATE. 
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UN# 

3208  .. 

3209  .. 

3210  .. 

3211  .. 

3212  .. 

3213  .. 

3214  .. 

3215  .. 

321  e.. 

3217  .. 

3218  .. 

3219  .. 

3220  .. 

3221  .. 

3222  .. 

3223  .. 

3224  .. 

3225  .. 
3226.. 
3227  .. 
3228.. 
3229  .. 
3230.. 

3231  .. 

3232  .. 

3233  .. 
3234.. 

■  3235.. 
3236.. 
3237  .. 
3238.. 
3239 .. 

3240  .. 

3241  .. 

3242- 
3243.. 

3244  .. 

3246  .. 

3247  .. 

3248.. 

3249  .. 

3250  .. 

3251  .. 


SHIPPING  NAME 


METALLIC   SUBSTANCE,   WATER- 
REACTIVE.  N.O.S. 
METALLIC   SUBSTANCE.   WATER- 
REACTIVE,  SELF-HEATING, 
N.O.S. 
CHLORATES,  JNORGANIC.  AQUE- 
OUS SOLUTION,  N.O.S. 
PERCHLORATES,         INORGANIC. 

AQUEOUS  SOLUTION,  N.O.S. 
HYPOCHLORITES,        INORGANIC. 

N.O.S. 
BROMATES,    INORGANIC,    AQUE- 
OUS SOLUTION,  N.O.S. 
PERMANGANATES.  •  INORGANIC. 

AQUEOUS  SOLUTION,  N.O.S. 
PERSULPHATES;  INORGANIC. 

N.O.S.       " 
PERSULPHATES,  INORGANIC, 

AQUEOUS  SOLUTION.  N.O.S 
PERCARBONATES.       INORGANJC, 

N.O.S. 
NITRATES,     INORGANIC.     AQUE- 
OUS SOLUTION,  N.O.S. 
NITRITES,  INORGANIC,  AQUEOUS 

SOLUTION,  NX).S. 
PENTAFLUOROETHANE. 
SELF-REACTIVE  LIQUID  TYPE  B. 
SELF-REACTIVE  SOLID  TYPE  B. 
SELF-REACTIVE  LIQUID  TYPE  C. 
SEL-F-REACTIVE  SOLID  TYPE  C. 
SELF-REACTIVE  LIQUID  TYPE  D. 
SELF-REACTIVE  SOLID  TYPE  D. 
SELF-REACTIVE  LIQUID  TYPE  E. 
SELF-F^ACTIVE  SOLID  TYPE  E 
SELF-REACTIVE  LIQUID  TYPE  F. 
SELF-REACTIVE  SOLID  TYPE  F. 
SELF-REACTIVE   LIQUID  TYPE   B, 

TEMPERATURE  CONTROLLED. 
SELF-REACTIVE    SOLID    TYPE    B, 

TEMPERATURE  CONTROLLED. 

SELF-REACTIVE   LIQUID  TYPE  C 

TEMPERATURE  CONTROLLED. 

SELF-REACTIVE    SOLID   TYPE    C, 

TEMPERATURE  CONTROLLED. 
SELF-REACTIVE   LIQUID  TYPE   D, 

TEMPERATURE  CONTROLLED. 
SELF-REACTIVE    SOUD   TYPE    D, 

TEMPERATURE  CONTROLLED. 
SELF-REACTIVE  LIQUID  TYPE   E, 

TEMPERATURE  CONTROLLED. 

SELF-REACTIVE    SOLID    TYPE    E 

TEMPERATURE  CONTROLLED. 

SELF-REACTIVE   LIQUID   TYPE   F, 

TEMPERATURE  CONTROLLED. 
SELF-REACTIVE    SOLID    TYPE    F, 

TEMPERATURE  CONTROLLED. 
2-BROMO-2-NITROPROPANE-1 ,3- 

DIOL. 
AZODICARBONAMIDE. 
SOLIDS  CONTAINING  TOXIC  LIQ- 
UID, N.O.S. 
SOLIDS  CONTAINING  CORROSIVE 

LIQUID,  N.O.S. 
METHANESULPHONYL  CHLORIDE 
SODIUM  PEROXOBORATE,  ANHY- 
DROUS. 
MEDICINE.    LIQUID.    FLAMMABLE. 

TOXIC.  N.O.S. 
MEDICINE.  SOLID,  TOXIC,  N.O.S. 
CHLOROACETIC  ACID.  MOLTEN. 
ISOSORBI DE-5-MONONITRATE. 
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UN# 


3252 
3253 

3254 
3255, 

3256  . 

I 

3257  . 

3258. 
3259. 

3i260. 
3261  . 
3262. 
3263. 
3264. 

3265  . 

3266  . 

3267  .. 

3268  .. 


3269 
3270 

3271 
3272 
3273. 

3274. 

3275. 

3276. 
3277. 

3278. 

3279. 

3280. 

3281  . 
3282. 

3283., 
3284.. 
3285.. 
3286.. 

3287  .. 
3286.. 
3289.. 

3290.. 
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SHIPPING  name 


difluoromethane. 

DISODIUM  TRIOXOSILICATE, 

pentahydrate. 
tributylphosphane. 

tert-BUTYL  HYPOCHLORITE 
ELEVATED  TEMPERATURE  LIQ- 
UID, N.O.S.  with  flash  point  above 
37.8  "C,  at  or  above  its  flash  point. 
ELEVATED  TEMPERATURE  LIQ- 
-   UID.  N.O.S.,  at  or  atjove  100  °C 

and  below  its  flash  point. 
ELEVATED  TEMPERATURE  SOLID, 

N.O.S.,  at  or  above  240  °C. 
AMINES,      SOLID.      CORROSIVE. 
N.O.S.  or  POLYAMINES,  SOLID 
CORROSIVE,  N.O.S. 
CORROSIVE    SOLID,    ACIDIC,    IN- 
ORGANIC, N.O.S. 
CORROSIVE,  SOLID,  ACIDIC,  OR- 
GANIC, N.O.S. 
CORROSIVE.  SOLID,  BASIC,  INOR- 
GANIC, N.O.S. 
CORROSIVE.   SOLID.   BASIC,   OR- 
GANIC, N.O.S. 
CORROSIVE,   LIQUID,  ACIDIC,  IN- 
ORGANIC, N.O.S. 
CORROSIVE,  LIQUID,  ACIDIC,  OR- 
GANIC, N.O.S. 
CORROSIVE,    LIQUID.    BASIC.    IN- 
ORGANIC, N.O.S. 
CORROSIVE,  LIQUID,  BASIC,  OR- 
GANIC, N.O.S. 
AIR  BAG  INFLATORS  or  AIR  BAG 
MODULES  or  SEAT-BELT  PRE- 
TENSIONERS      or      SEAT-BELT 
MODULES. 
POLYESTER  RESIN  KIT. 
NITROCELLULOSE  MEBRANE  FIL- 
TERS. 
ETHERS,  N.O.S. 
ESTERS,  N.O.S. 
NITRILES.     FLAMMABLE.     TOXIC. 

N.O.S. 
ALCOHOLATES  SOLUTION,  N.O.S., 

in  alcohol. 
NITRILES.     TOXIC.     FLAMMABLE, 

N.O.S. 
NITRILES,  TOXIC,  N.O.S. 
CHLOROFORMATES,  TOXIC,  COR- 
ROSIVE, N.O.S. 
ORGANOPHOSPHORUS 

COMPOUND.  TOXIC  N.O.S. 
ORGANOPHOSPHORUS 
COMPOUND,       TOXIC,       FLAM- 
MABLE. N.O.S. 
ORGANOARSENIC      COMPOUND, 

N.O.S. 
METAL  CARBONYLS,  N.O.S 
ORGANOMETALLIC     COMPOUND, 

TOXIC  N.O.S. 
SELENIUM  COMPOUND,  N.O.S. 
TELLURIUM  COMPOUND,  N.O.S. 
VANADIUM  COMPOUND,  N.O.S. 
FLAMMABLE  LIQUID,  TOXIC,  COR- 
ROSIVE, N.O.S. 
TOXIC  LIQUID,  INORGANIC.  N.O.S. 
TOXIC  SOLID.  INORGANIC.  N.O.S. 
TOXIC    UQUIO.   CORROSIVE.    IN- 
ORGANIC. N.O.S. 
TOXIC  SOLID.  CORROSIVE.  INOR- 
GANIC. N.O.S. 


UN» 


3292 
3293 

3294 


3295 
3296 
3297 


3298  .. 

3299.. 

3300.. 
3301  .. 


SHIPPING  NAME 


BATTERIES,  CONTAINING  SO- 
DIUM, or  CELLS,  CONTAINING 
SODIUM. 

HYDRAZINE.  AQUEOUS  SOLU- 
TION with  not  more  ttian  37%  hy- 
drazine, by  mass. 

HYDROGEfq  CYANIDE,  SOLUTION 
IN  ALCOHOL  with  not  more  than 
45%  hydrogen  cyanide. 

HYDROCARBONS,  LIQUID,  N  0  S 

HEPTAFLUOROPROPANE. 

ETHYLENE  OXIDE  AND  CHLO-RO- 
TETRAFLUOROETHANE  MIX- 
TURE with  not  more  than  8.8% 
ethylene  oxide. 

ETHYLENE  OXIDE  AND 

PENTAFLUOROETHANE  MIX- 
TURE with  not  rrwre  ttian  7.9% 
ethylene  oxide. 

ETHYLENE  OXIDE 

TETRAFLUOROETHANE 
TURE  with  not  more  than 
ethylene  oxide. 

ETHYLENE  OXIDE  AND  CARBON 
DIOXIDE  MIXTURE  with  more 
than  87%  ethylene  oxide. 

CORROSIVE  LIQUID,  SELF-HEAT- 
ING. N.O.S. 


AND 
MIX- 
5.6% 


Appendix  B  to  §172.101.  In  a 
November  5,  1992  final  rule  entitled 
"Marine  Pollutants"  (57  FR  52934], 
RSPA  stated  that  it  would  consider,  in 
a  future  rulemaking  action,  a  criteria- 
based  system  to  identify  marine 
pollutants.  Adoption  of  a  criteria-based 
system  would  provide  continuity  and 
harmony,  as  well  as  permit 
identification  of  potential  pollutants 
previously  not  identified.  Therefor*. 
RSPA  is  proposing  to  add  two  notes 
which  are  consistent  with  recent  IMO 
decisions.  The  first.  Note  4,  would  allow 
a  material  meeting  criteria  for  a  marine 
pollutant  in  the  IMDG  Code  but  not 
listed  in  Appendix  B  of  §  172.101.  to  be 
transported  as  a  marine  pollutant.  Note 
5  would  allow  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  to  except  from  HMR 
requirements  a  material  listed  in 
Appendix  B  of  the  HMR  that  does  not 
meet  the  IMDG  Code  criteria  for  a 
marine  pollutant.  In  addition,  a  number 
of  materials  would  be  added  to.  or 
removed  from,  the  HMR's  List  of  Marine 
Pollutants. 

Section  172.102.  Special  Provisions 
23.  24.  26.  32.  34-40.  and  43-51  would 
be  added  to  §172.102.  These  special 
provisions  relate  to  certain  materials' 
classifications  and  any  special 
packaging  requirements  that  are 
necessary  to  safely  transport  these 
materials.  Due  to  an  oversight.  Special 
Provision  23  was  already  added  in  a 
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final  rule  published  June  2, 1994 
[Docket  HM-1662;  59  FR  28493).  This 
special  provision  concerned 
classification  of  ainmonium  nitrate 
fertilizer.  Special  Provision  23  in  this 
notice  does  not  apply  to  ammonium 
nitrate  fertilizer  a^d  is  not  intended  to 
revise  the  recenti)  adopted  Special 
Provision  23.  Hovever,  because  of  a 
time  constraint  and  the  difficulty  in 
amending  Columa  7  of  the  HMT,  the 
new  provision  will  be  proposed  in  this 
notice  under  Spedal  Provision  23,  but 
will  be  renumbered  to  Special  Provision 
38  in  the  final  rul^  under  Docket  HM- 
215A.  j 

Section  172.203^  A  new  paragraph  (o) 
would  be  added  ta  require  additional 
information  to  be  Included  in  the 
shipping  paper  de^scription  for  organic 
peroxides  and  spll-reactive  materials.  In 
addition.  paragraOhs  (k)  and  (m)  would 
be  revised  based  en  changes  to  the 
HMT.  In  pamgrapn  (k),  the  list  of 
shipping  names  requiring  technical 
names  would  be  revised  based  on 
changes  to  the  HV  T.  In  paragraph  (m), 
the  reference  to  "I  oison"  would  be 
modified  to  incluc  e  an  alternative 
reference  to  "Toxi ::." 

Section  J 72^04.  The  certification 
statement  in  paragraph  (a)(2)  would  be 
revised  to  add  "pi  icarded"  as  a 
condition  for  decli  iring  a  shipment  to  be 
properly  prepared  for  transportation. 
This  wording  is  consistent  with 
international  declarations  and  would 
enable  one  shippe '  certification 
statement  to  be  us  >d  for  both  domestic 
and  export  shipmc  nts  so  that  different 
preprinted  forms  a  re  not  needed. 

Section  172.32oi  Section  172.320 
would  be  revised  to  permit  all  product 
codes  that  are  traci  saole  to  an  "EX- 
number"  to  be  ma;  ked  on  boxes  of 
explosives  in  Heu  )f  the  EX  number. 

Section  172.400  i.  A  new  paragraph 
(c)  would  be  adde< !  to  state  that  a 
subsidiary  POISON  label  is  not  required 
on  a  package  beari  ig  a  primary 
CORROSIVE  label  if  the  poison  hazard 
of  the  material  ins:  de  is  based  solely  on 
corrosj*  e  destructi  on  of  tissue  and  is  not 
due  to  systemic  pc  isoning.  This 
provision  was  omi  ted  inadvertently  in 
the  Docket  HM-iafl  final  rule,  and 
reinstating  it  would  be  consistent  with 
international  requirements. 

Section  172.402  Pot  consistency  with 
revisions  to  the  UT«  Recommendations, 
ICAO  Technical  Inktructions,  and  the 
IMDG  Code,  labeling  for  certain 
subsidiary  hazard^  would  be  required. 
The  subsidiary  labeling  table  in 
paragraph  (a)(2)  would  be  revised  to 
exclude  Class  3  Packing  Group  HI 
subsidiary  risk  materials  having  a  Qash 
point  at  or  above  30  °C  (100  "F)  from  the 
requirement  to  lab^l,  except  when 


transporting  the  materials  by  air  or 
vessel.  This  proposed  revision  would 
require  that  a  material  having  a 
subsidiary  risk  of  Class  3  Padung  Croup 
m  and  a  flash  point  below  38  "C  (100 
"F)  be  labeled  for  the  Class  3  subsidiary 
hazard  in  accordance  with  this  section. 
In  addition,  the  exception  from 
subsidiary  hazard  labeling  for  Gass  8 
Packing  Group  HI  and  Division  6.1 
Packing  Group  in  materials  transported 
by  highway  or  rail  would  be  removed. 
Previously,  a  Division  6.1  Packing 
Group  ni  subsidiary  hazard  was  not 
required  internationally  or  domestically. 
Based  on  a  change  adopted  in  the  eightli 
revised  edition  of  the  UN 
Recommendations,  which  removed  the 
STOW  AWAY  FROM  FOODSTUFFS 
label  and  placard,  packages  containing 
materials  having  either  a  primary  or 
subsidiary  hazard  in  Division  6.1 
Packing  Group  IE  are  required  to  bear  a 
POISON  label.  As  noted  previously  in 
this  docimient,  RSPA  is  addressing  this 
issue  in  a  rulemaking  action  under 
Docket  HM-217.  However,  RSPA 
believes  that  a  package  containing  a 
matenal  meeting  EKvision  6.1  Packing 
Group  m  criteria  as  either  a  primary  or 
subsidiary  hazard  should  bear  a  label 
which  commiuiicates  a  warning  that  the 
material  must  be  kept  separate  from 
foodstuffs.  Therefore,  RSPA  is 
proposing  that  any  material  having  a 
subsidiary  hazard  of  Division  6.1 
Packing  Group  III  must  bear  a  KEEP 
AWAY  FROM  FOOD  subsidiary  label 
when  transported  domestically  by  any 
mode.  Also,  new  subsidiary  labeling 
requirements  for  Class  2  materials 
would,  under  this  proposal,  be  added  as 
paragraphs  (f)  and  (g). 

Section  172.411.  A  requirement 
specifying  a  minimum  height  for  the 
compatibility  group  letter  on  certain 
EXPLOSIVE  labels  would  be  removed. 

Section  172.416.  Section  172.416 
would  be  revised  to  allow  the  use  of  the 
words  "TOXIC  GAS"  on  the  POISON 
GAS  label. 

Section  172.430.  Section  172.430 
would  be  revised  to  allow  the  use  of  the 
word  "TOXIC"  on  the  POISON  label. 

Section  172.540.  Section  172.540 
would  be  revised  to  allow  the  use  of  the 
words  "TOXIC  GAS"  on  the  POISON 
GAS  placard. 

Section  172.547.  Section  172.547 
would  be  revised  to  reduce  the  size 
requirement  for  the  word 
"spontaneously"  in  the 
"SPONTANEOUSLY  COMBUSTIBLE" 
placard  from  25  nun  to  12  mm. 

Section  172.554.  Secd(Hi  172.554 
would  be  revised  to  allow  the  use  of  the 
word  "TOXIC"  on  the  POISON  placard. 


Part  173 

Section  1 73.2a.  Consistent  with  the 
UN  Recommendations,  the  Precedence 
of  Hazards  Table  would  be  amended  to 
account  for  combinations  of  Division  4.2 
and  Class  8  materials  which  currently 
are  denoted  as  impossible  combinations. 
In  addition,  a  new  footnote  5  would  be 
added  to  the  paragraph  (b)  table  to 
specify  that,  for  materials  having 
multiple  risks  which  are  not  listed  by 
technical  name  in  the  §  172.101  Table, 
the  most  stringent  packaging  ^oup  must 
be  used.  Also,  a  note  would  be  added 
to  the  paragraph  (b)  table  to  specify  the 
class  assignment  for  a  material  which 
meets  the  definition  of  Class  8,  has  an 
inhalation  toxicity  by  dusts  and  mists  at 
the  Packing  Group  I  level  and  meets 
criteria  for  oral  or  dermal  toxicity. 

Section  173.21.  A  refarence  to  the 
§  173.224  self-reactive  materials  table 
would  be  revised  to  reflect  proposed 
changes  to  the  table. 

Section  173J2.  Paragraph  (a)(3}(i) 
would  be  revised  to  indicate  that  the 
marking  appearing  on  the  bottom  of  a 
metal  or  plastic  drum  in  accordance 
with  §  178.503  would  not  be  an 
acceptable  means  of  determining  if  the 
drum  is  an  authorized  pacJcaging. 

Section  1 73.24.  Paragraph  (d)  would 
be  revised  to  specify  the  conditions 
under  which  foreign-manufactured 
packagings  may  be  used.  The  proposed 
revision  would  stipulate  the  conditions 
under  which  foreign-manufactured  UN 
packagings  may  be  filled  and  used  in 
the  U.S.  Under  this  proposal,  only 
packagings  from  countries  aff'ording  the 
same  degree  of  acceptance  to  U.S.- 
manufactiixed  packagings  may  be  used. 
Current  provisions  of  the  regulations 
authorize  their  use  only  for  import/ 
export  shipments  under  §§171.11  and 
171.12.  hi  addition,  paragraph  (e)(4)(ii) 
would  be  revised  to  prohibit  hazardous 
materials  from  being  packed  or  mixed 
with  other  hazardous  or  nonhazardous 
materials  in  the  same  outer  packaging  if 
such  materials  are  capable  of  reacting 
with  each  other  and  causing  the 
evolution  of  "asphyxiant  gases." 

Section  173.25.  Paragraph  (a)  would 
be  amended  to  refer  to  the  definition  of 
"Overpack"  in  §  171.8,  which  also 
would  be  amended  to  provide  examples 
of  suitable  overpacks.  Paragraph  (b) 
would  be  added  to  authorize  shrink- 
wrapped  or  stretch-wrapped  trays  as 
outer  packagings  for  iimer  packagings 
prepared  under  limited  qxiantity  or 
consumer  commodity  provisions  if  the 
completed  package  is  capable  of 
meeting  the  Packing  Group  III 
performance  level  and  the  gross  weight 
of  the  package  does  not  exceed  20  kg. 


Section  173.28.  Paragraph  (b)(4),  as 
revised  under  the  Docket  HM-181  final 
rule,  currently  requires  that  metal  and 
plastic  single  packagings  meet  certain 
minimum  thicknesses  and  that  the 
"minimum"  thickness  be  marked  on  the 
package.  Since  issuance  of  the  Docket 
HM-181  final  rule,  the  eighth  revised 
edition  of  the  UN  Recommendations 
and  the  international  regulations  have 
adopted  a  provision  that  metal  drums 
with  a  capacity  greater  than  100  liters 
must  be  marked  in  accordance  with 
tolerances  allowed  under  ISO  standard 
3574  for  each  nominal  thickness  of 
steel. 

Unless  the  below-described  proposed 
changes  to  §  173.28  are  adopted, 
thicknesses  and  thickness  marking 
requirements  that  differ  between  the 
HMR  and  international  regulations 
could  result  in  confusion,  with  drum 
users  and  reconditioners  imsure 
whether  drums  are  suitable  for  reuse  or 
remanufacture.  Drum  manufacturers  in 
the  U.S.  might  find  it  necessary  to  mark 
both  minimum  and  nominal  thicknesses 
on  each  drum  in  order  to  satisfy  DOT 
and  international  requirements. 
Consistent  with  changes  proposed  in 
§  178.503(a),  RSPA  is  proposing  that 
metal  drums  and  jerricans  which  are  to 
be  reused  be  marked  with  the  nominal 
thickness,  in  millimeters.  The  minimum 
,  thickness  table  in  paragraph  (b)(4) 
would  be  revised  for  metal  drums  and 
jerricans  to  reflect  a  minimum  thickness 
corresponding  to  the  minimum  allowed 
under  ISO  standard  3574  for  various 
nominal  thicknesses.  In  developing  the 
minimum  thickness  proposed  for  each 
listed  capacity  of  packaging,  the 
thickness  chosen  is  that  most  closely 
corresponding  numerically  (i.e.,  without 
regard  to  whether  it  is  thicker  or 
thinner)  to  the  minimum  thickness 
previously  required.  That  is,  based  on 
the  tolerances  allowed  under  ISO  3574 
for  each  nominal  thickness  of  steel,  the 
minimum  thickness  corresponding  to 
that  nominal  thickness  was  determined 
and  compared  to  the  minimum 
thickness  required  under  the  current 
provisions  for  the  given  capacity  of 
packaging.  Each  proposed  minimum 
thickness  would  result  in  a  minimum 
sheet  thickness  closely  corresponding  to 
that  required  under  the  current 
regulations.  However,  for  packagings 
with  a  capacity  up  to  and  including  120 
liters,  the  proposed  minimum 
thicknesses  would  result  in  slight 
increases  in  the  required  thickness. 

Drums  would  continue  to  be  suitable 
for  reuse  only  if  they  meet  the  minimum 
thickness  criteria  of  the  table  in 
paragraph  (b)(4).  A  person  reusing  a 
metal  drum  or  jerrican  could  not  rely  on 
the  thickness  marking  appearing  on  the 
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Section  173.28.  Paragraph  (b)(4),  as 
revised  under  the  Docket  HM-181  final 
rule,  currently  requires  that  metal  and 
plastic  single  packagings  meet  certain 
minimum  thicknesses  and  that  the 
"minimum"  thickness  be  marked  on  the 
package.  Since  issuance  of  the  Docket 
HM-181  final  rule,  the  eighth  revised 
edition  of  the  UN  Recommendations 
and  the  international  regulations  have 
adopted  a  provision  that  metal  drums 
vdth  a  capacity  greater  than  100  liters 
must  be  marked  in  accordance  with 
tolerances  allowed  under  ISO  standard 
3574  for  each  nominal  thickness  of 
steel. 

Unless  the  below-described  proposed 
changes  to  §  173.28  are  adopted, 
thicknesses  and  thickness  marking 
requirements  that  differ  between  the 
HMR  and  international  regulations 
could  resuh  in  confusion,  with  drum 
users  and  reconditioners  unsure 
whether  drums  are  suitable  for  reuse  or 
remanufacture.  Drum  manufacturers  in 
the  U.S.  might  find  it  necessary  to  mark 
both  minimum  and  nominal  thicknesses 
on  each  drum  in  order  to  satisfy  DOT 
and  international  requirements. 
Consistent  with  changes  proposed  in 
§  178.503(a).  RSPA  is  proposing  that 
metal  drums  and  jerricans  which  are  to 
be  reused  be  marked  with  the  nominal 
thickness,  in  millimeters.  The  minimum 
, thickness  table  in  paragraph  (b)(4) 
would  be  revised  for  metal  drums  and 
jerricans  to  reflect  a  minimum  thickness 
corresponding  to  the  minimum  allowed 
under  ISO  standard  3574  for  various 
nominal  thicknesses.  In  developing  the 
minimum  thickness  proposed  for  each 
listed  capacity  of  packaging,  the 
thickness  chosen  is  that  most  closely 
corresponding  numerically  (i.e..  without 
regard  to  whether  it  is  thicker  or 
thinner)  to  the  minimum  thickness 
previously  required.  That  is,  based  on 
the  tolerances  allowed  under  ISO  3574 
for  each  nominal  thickness  of  steel,  the 
minimum  thickness  corresponding  to 
that  nominal  thickness  was  determined 
and  compared  to  the  minimum 
thickness  required  under  the  current 
provisions  for  the  given  capacity  of 
packaging.  Each  proposed  minimum 
thickness  would  result  in  a  minimum 
sheet  thickness  closely  corresponding  to 
that  required  under  the  current 
regulations.  However,  for  packagings 
with  a  capacity  up  to  and  including  120 
liters,  the  proposed  minimum 
thicknesses  would  result  in  slight 
increases  in  the  required  thickness 

Drums  would  continue  to  be  suitable 
for  reuse  only  if  they  meet  the  minimum 
thickness  criteria  of  the  table  in 
paragraph  (b)(4).  A  person  reusing  a 
metal  drum  or  jerrican  could  not  rely  on 
the  thickness  marking  appearing  on  the 


packaging  to  satisfy  the  minimum 
thickness  requirements,  since  that 
marking  would  represent  the  nominal, 
rather  than  the  minimum,  thickness  in 
accordance  with  proposed 
§  178.503(a)(9).  Because  the  eighth 
revised  edition  of  the  UN 
Recommendations  did  not  address 
thickness  requirements  for  plastic 
packagings,  RSPA  is  not  proposing  any 
changes  to  the  thickness  requirements 
for  plastic  packagings. 

Based  on  the  merits  of  a  petition  for 
rulemaking  (P-1133),  a  new  paragraph 
(b)(7)  would  be  added  to  waive  retesting 
requirements  for  certain  packagings 
used  in  limited  operations  prior  to  each 
reuse.  The  petitioner  states  that  this 
proposed  change  would  provide 
consistency  with  corresponding 
provisions  in  international 
requirements.  According  to  both  the 
HMR  and  the  UN  Recommendations,  a 
packaging  must  be  design-qualification 
tested  before  use.  However,  imlike  the 
HMR,  the  UN  Recommendations  do  not 
require  a  packaging  to  be  leakproof 
tested  before  it  is  reused  for  transport, 
but  only  after  it  is  reconditioned. 
Packagings  that  are  reused  without 
reconditioning  include  metal  drums  that 
are  refilled  with  the  same  or  similar 
compatible  contents  and  transported 
within  distribution  chains  controlled  by 
the  consignor  of  the  product.  RSPA  is 
proposing  similar  provisions  in  new 
paragraph  (b)(7)  for  certain  packagings 
to  be  reused  without  leakproof  testing. 
Packagings  would  be  limited  to  stainless 
steel,  monel,  or  nickel  drums  (or  other 
packagings  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety)  refilled  with  the  same  or  similar 
compatible  contents  and  transported  by 
a  private  carrier,  contract  carrier,  or 
common  carrier  in  a  transport  vehicle  or 
freight  container  used  exclusively  for 
such  service,  within  a  distribution  chain 
controlled  by  the  offeror.  In  order  to 
ensure  an  appropriate  level  of  safety, 
when  stainless  steel,  monel,  or  nickel 
drums  are  reused  without  undergoing 
leakproof  testing,  they  would  be 
required  to  meet  more  stringent 
thickness  standards  than  prescribed  in 
paragraph  (b)(4).  Other  packagings 
could  quaUfy  only  if  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety.  Packagings  also  would 
require  an  inspection  prior  to  each 
reuse,  and  any  packaging  showing 
evidence  of  a  reduction  in  integrity 
would  not  be  authorized  for  reuse 
without  reconditioning. 

Section  173.33.  Paragraph  (c)(5) 
would  be  revised  to  limit  the  provisions 
of  the  paragraph  to  materials  in  Packing 
Groups  I  and  U  of  Division  6.1. 


Section  173.52.  In  §  173.52.  the 
description  of  Compatibility  Group  B 
would  be  revised  to  clarify  that 
detonators  and  similar  articles  are 
included  within  this  description  even  if 
they  do  not  contain  primary  explosives. 
In  addition,  in  the  descriptions  for 
Compatibility  Groups  E  and  F,  the  word 
"gel"  would  be  added  to  clarify  that 
articles  with  a  propelling  charge 
containing  gel  may  not  be  classified  in 
Compatibility  Group  E  or  F. 

Section  1 73.59.  In  §  173.59.  the 
definitions  "powder,  smokeless," 
"propellants,"  and  "charges, 
propelling"  would  be  revised  and 
definitions  for  "charges,  propelling  for 
cannon,"  "propellent,  liquid,"  and 
"propellant,  solid"  would  be  added. 

Section  173.60.  In  §  173.60,  paragraph 
(b)(15)  would  be  added  to  require  all 
plastic  packagings  to  be  static-resistant. 

Section  173.62.  hi  §  173.62,  the 
Explosives  Table  would  be  revised  to 
add  new  descriptions  for  Class  1 
materials.  In  addition,  the  packing 
method  for  UN0075  and  UN0143  would 
be  revised  to  E-159.  The  Table  of 
Packing  Methods  would  be  editorially 
revised  to  change  the  reference  to  steel 
and  aluminum  boxes  from  4A1  or  4A2 
and  4Bl  or  4B2  to  4A  and  4B, 
respectively.  Several  packing  methods" 
would  be  revised  by  authorizing 
aluminum  boxes  (4B)  as  an  alternate 
packaging.  For  clarity,  the  entire 
proposed  Explosive  Packing  Methods 
Table  has  been  reprinted  with  the  Table 
of  Particular  Packaging  Requirements 
and  Exceptions  following.  Paragraph  (e) 
would  be  revised  to  update  the  military 
packaging  exception  to  allow  explosives 
packaged  prior  to  January  1, 1990,  to  be 
transported  in  accordance  with  the 
packaging  provisions  in  effect  on  that 
date. 

Section  173.115.  The  definition  of  a 
Division  2.2  gas  would  be  expanded  to 
include  asphyxiant  and  oxidizing  gases. 
Section  173.120.  Definitions  for  Class 
3  Uquids  would  be  revised  to  include 
provisions  for  evaluating  a  material's 
abiUty  to  sustain  combustion  and  to 
measure  flame  point.  A  new  method  of 
testing  for  combustibility  would  be 
referenced  and  added  as  App)endix  H  to 
Part  173.  Specific  exceptions  consistent 
with  the  UN  Recommendations  would 
be  added  as  paragraphs  (a)(3).  (a)(4),  and 
{a)(5).  In  addition,  references  to  ASTM 
standards  would  be  revised  to  reflect 
updated  versions.  Paragraph  (b)(2) 
would  be  revised  to  clarify  that  an 
elevated  temperature  material  in  Class  3 
may  not  be  reclassed  as  a  combustible 
liquid.  As  explained  more  fully  in  a 
notice  of  proposed  rulemaking  and  in  a 
final  rule  issued  under  Docket  HM- 
198A  (54  FR  38931:  September  21, 1989 
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and  56  FR  49981;  October  2. 1991). 
when  a  liquid  is  inteationaily  heated  to 
a  temperature  that  tsequal  to  or  greater 
than  its  flash  point,  fianunable  vapors 
are  produced  above  the  liquid.  If  ^ese 
flammable  vapors  are  exposed  to  an 
ignition  source,  an  e^losion  or  Are 
could  result.  f 

Section  173.121.  Criteria  for  including 
viscous  Qass  3  mateilals  in  Packing 
Group  in  would  be  rgvised.  ISO  method 
ISO  1523-1983  would  be  referenced  for 
determination  of  flas^  point  Several 
modifications  to  the  siethod  would  be 
provided  when  the  temperature  of  the 
flash  point  is  too  low  for  the  standard 
procedures.  Reference  to  ISO  method 
2431-1989  would  reflect  the  latest 
revision.  The  table  inj§  173.121(bMl)(iv) 
would  be  amended  fcjr  consistency  with 
the  eighth  revision  ofl  the  UN 
Reconunendations.    I 

Section  173.124.  T|e  definition  of 
self-reactive  materiall  would  be  revised 
to  conform  to  the  changes  in  the  UN 
Recommendations,  which  now  contains 
■■generic"  shipping  descriptions.  When 
a  new  self-reactive  nmterial  is 
introduced  into  comiherce,  its 
transportation  hazards  currently  are 
determined  based  on  standard  tests.  The 
competent  authority  then  assigns  the 
new  self-reactive  matjarial  to  a  generic 
type  based  on  the  Xesi  results. 

In  the  proposed  revision  to  §  173.124, 
seven  types  of  self-reactive  material 
(Types  A-<^)  are  defined  in  paragraph 
(a)(2).  The  procedure! for  assigning  a 
specific  self-reactive  tnaterial  to  a 
generic  type  is  set  forth  in  paragraph 
(a)(2)(vi).  If  a  self-reactive  material  is 
identified  by  technicf  1  name  in  the  Self- 
Reactive  Materials  T^le  in  §  173.224. 
the  generic  type  is  assigned  in  that 
Table.  The  lengthy  pfocess  by  which 
importing  and  exporting  countries  agree 
on  the  packaging  reqiiiirements  or 
assignment  of  a  shipi  ling  description  for 
a  new  self-reactive  niaterial  would  be 
avoided  by  using  this  procedure. 

Section  173.128.  Editorial  changes 
would  be  made  in  paragraphs  (a),  (c)(2) 
and  (c)(3).  and  procedures  for  obtaining 
approvals  would  be  clarified  in  revised 
paragraph  (d). 

Sections  173.136  ahd  173.137.  The 
definition  and  packing  group 
assignment  for  Qass  B  materials  would 
be  clarified.  Specific  test  protocols 
developed  by  the  Organization  for 
Economic  Cooperatioi  and 
Development  (OECDJand  published  in 
the  1992  OECD  Guidiline  for  Testing  of 
Chemicals.  No.  404.  'Acute  Dermal 
IrritationyCorrosion"  jwould  be 
incorporated.  A  copw  of  this  guideline 
may  be  obtained  front  the  OECD 
Publications  and  Information  Center, 
2001  L  Street,  Suite  pO,  Washington. 


DC  20036  or  by  contacting  the  RSPA 
Dockets  Unit. 

Section  173.150.  Paragraph  (a)  would 
be  revised  to  allow  Class  3  materials 
that  meet  the  definition  of  Class  8 
Packing  Group  ID  or  Division  6.1 
Packing  Group  IH,  to  utilize  limited 
quantity  exceptions  provided  in  this 
section.  Paragraph  (b)  would  be 
expanded  to  include  limited  quantity 
exceptions  for  combustible  liquids  to 
provide  relief  from  specification 
packaging  and  placarding  requirements 
for  combustible  liquids  which  are  also 
hazardous  substances  or  hazardous 
wastes.  The  paragraph  (d)  provisions  for 
alcohoUc  beverages  would  be  revised  to 
clarify  that  an  alcoholic  beverage 
containing  24  percent  or  less  alcohol  by 
volume  is  not  subject  to  the  HMR  The 
maximum  quantity  per  package  of 
alcoholic  beverage  excepted  from  the 
HMR  would  be  raised  firom  four  liters  to 
five  liters,  and  a  Packing  Group  III 
alcohohc  beverage  in  a  packaging  of  250 
L  or  less  would  not  be  subject  to  the 
HMR  unless  transported  by  air. 

Section  173.152.  The  limited  quantity 
provisions  for  organic  peroxides  would 
be  amended  by  increasing  the 
authorized  net  capacity  per  inner 
packaging  for  Type  D,  E.  or  F  liquid  and 
solid  organic  peroxides  and  Type  B  or 
C  solid  organic  peroxides.  However,  the 
authorized  net  capacity  for  liquid  Type 
B  or  C  organic  peroxides  would 
decrease  from  30  ml  to  25  ml  per  inner 
packaging. 

Section  173.164.  Certain  exceptions 
for  mercury  (metallic  and  articles 
containing  mercury),  would  be  clarified 
and  a  4H2  solid  plastic  box  would  be 
authorized  as  an  outer  packaging, 
consistent  with  the  ICAO  Tedinical 
Instructions. 

Section  173.166.  This  section  would 
be  amended  to  Umit  its  applicability  to 
air  bag  inflators  and  modules  showing 
-certain  specified  results  when  subjected 
to  a  bonfire  test.  Under  this  proposed 
revision,  airbag  modules  and  inflators 
not  meeting  the  test  criteria  must  be 
transported  as  explosives. 

Section  173.168.  This  section  would 
be  added  to  define  a  "nonspillable 
battery",  establish  separate 
requirements  for  nonspillable  batteries 
(as  opposed  to  the  requirements  for  wet 
batteries  contained  in  §  173.159),  and 
provide  vibration  and  pressure 
differential  testing  criteria.  Except  when 
transporting  a  wheelchair  or  other 
battery-powered  mobility  aid  equipped 
with  a  non-spillable  battery  by  air  as 
checked  baggage,  a  nonspillable  battery 
which  is  protected  against  short  circuits. 
securely  packaged  and  durably  mailed 
would  not  be  subject  to  any  other  HMR 
requirements. 


Section  173.171.  Paragraph  (a)  would 
be  revised  to  clarify  that  smokeless 
powdOT  must  be  examined  and 
approved  as  both  Division  U  and 
EHvision  4.1. 

Section  173.185.  RSPA  is  proposing  to 
amend  the  requirements  for  lithium 
batteries  consistent  with  changes  in  the 
UN  Recommendations.  While  the  new 
requirements  apply  more  severe  test 
requirements  to  lithium  batteries,  they 
also  will  allow  batteries  with  higher 
quantities  of  lithiiun  to  be  transported 
without  being  subject  to  the  regulations, 
provided  specified  criteria  are  met. 
Existing  batteries  pieviously  allowed  to 
be  transported  as  Class  9  batteries  may 
continue  to  be  transported  under  the 
present  requirements  indefinitely  if  the 
present  requirements  are  met. 

Section  173.1 89.  This  new  section 
would  be  added  to  establish  the 
packaging  and  general  transport 
requirements  for  batteries  and  cells 
containing  sodium.  The  packagings  and 
transport  conditions  proposed  reflect 
those  prescribed  for  these  articles  in  the 
UN  Recommendations,  the  ICAO 
Technical  Instructions  and  the  IMDG 
Code.  Specific  conditions  imder  which 
batteries  containing  liquid  sodium  may  ' 
be  transported  are  proposed  based  on 
the  conditions  prescribed  for  the 
transport  of  batteries  containing  liquid 
sodium  under  DOT-E  10917. 

Section  173.196.  The  seventh  edition 
of  the  UN  Recommendations  revised  a 
provision  for  infectious  substances 
packagings  to  require  that  either  the 
primary  receptacle  or  the  secondary 
packaging  be  capable  of  withstanding 
the  prescribed  pressure  differential. 
RSPA  is  proposing  a  similar  revision  to 
paragraph  (f)  to  clarify  that  both  the 
inner  and  the  outer  packagings  are  not     ♦ 
required  to  have  this  capabilify. 

Sections  173.211-213.  These  sections 
would  be  revised  to  change  paclcaging 
identification  codes  (for  steel  boxes 
from  4A1  and  4A2  to  4A  and  for 
aluminum  boxes  from  4B1  and  4B2  to 
4B)  for  consistency  with  international 
requirements. 

Section  1 73.224.  This  section  would 
be  revised  based  on  the  UN 
Recommendations.  Paragraph  (b)  sets 
forth  the  Self-Reactive  Materials  Table 
which  identifies  the  technical  name  for 
specific  self-reactive  materials,  the 
identification  number  which  is  used  to 
select  the  appropriate  generic  shipping 
description,  specifications  for 
concentrations  of  the  self-reactive 
material,  packing  methods  that  may  be 
used,  temperature  control  requirements, 
and  additional  special  provisions.  The 
existing  packing  methods  for  self- 
reactive  materials  would  be  replaced 
with  the  packing  methods  for  organic 


peroxides  which  are  prescribed  in 

§173.225.  ^ 

Paragraph  (c)  sets  forth  procedures  for  t 

new  self-reactive  materials,  < 

formulations  and  samples.  New  self-  i 

reactive  materials  and  formulations  of  < 

currently  identified  self-reactive  t 

materials  would  have  to  be  approved  in  ( 

accordance  with  the  provisions  in 

§  173.124(a)(2)(vi).  Paragraph  (c)(4)  ^ 

contains  provisions  for  the  shipping  of 

samples  of  new  formulations.  Paragraph  ' 

(d)  would  specify  that  self-reactive  { 

materials  of  Type  F  may  be  transported  e 

in  bulk  only  under  the  approval  of  the  t 

Associate  Administrator  for  Hazardous  I 

Materials  Safety.  r 

Section  173.225.  In  §  173.225,  c 

paragraph  (a)  would  be  revised  to  c 

prohibit  the  use  of  metallic  non-bulk  ( 

packagings  meeting  a  Packing  Group  I  v 

packaging  standard.  Paragraph  (c)(5)  ( 

would  be  added  to  authorize  the  r 

transportation  of  mixtures  of  organic  a 

peroxides  that  are  specifically  identified  f 

in  the  Organic  Peroxides  Table  without  a 

approval  by  the  Associate  Administrator  f 

for  Hazardous  Materials  Safety.  In  F 

addition,  the  Organic  Peroxide  Table  c 

would  be  revised  to  add  new  organic  Ii 

peroxides  adopted  in  the  UN  o 

Recommendations.  c 

Section  1 73.304.  In  the  paragraph  c 

(a)(2)  table,  for  the  entry  "carbon  u 

dioxide,"  an  erroneous  reference  to  a  p 

DOT-311800  cylinder  would  be  a 

corrected  to  authorize  a  DOT-3T1800  b 

cylinder  for  carbon  dioxide.  s: 

Section  1 73.306.  In  paragraph  tl 

(a)(3)(v).  the  hot  water  immersion  test  c 

for  aerosols  and  small  gas  receptacles 

would  include  a  reference  temperature  v 

of  50  "C  (122  "F)  in  addition  to  the  (j 

reference  temperature  of  55  °C  (1 31  "F).  a 

A  reference  temperature  of  50  'C  would  n 

be  permitted  if  the  liquid  phase  of  the  ii 

materials  contained  in  the  receptacle  a 

does  not  exceed  95  percent  of  the  n 

capacity  of  the  receptacle  at  50  "C.  In 

addition,  provisions  would  be  added  for 

plastic  receptacles  or  contents  which  are 

sensitive  to  heat.  w 

Appendix  A  to  Part  1 73.  Appendix  A.  p 

which  provides  a  method  of  testing  p 

corrosion  to  skin,  would  be  removed  (i 

and  reserved  for  consistency  with  s< 

proposed  changes  to  the  definition  and  ir 

packing  group  assignment  for  Class  8 

materials.  tn 

Appendix  E  to  Part  1 73.  New  criteria  tc 

would  be  added  for  self-reactive  tr 

materials  possessing  explosive  pi 

properties,  and  an  editorial  change  w 

would  be  made  to  clarify  that  powders  re 

of  metals  or  metal  alloys  that  can  be  n« 

ignited  are  classified  in  Division  4.1.  cc 

Appendix  F  to  Part  1 73.  In  paragraph  re 

1.,  an  editorial  revision  would  be  made  tri 

to  correctly  reference  Division  5.1.  Sj 
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peroxides  which  are  prescribed  in 
§173.225. 

Paragraph  (c)  sets  forth  procedures  for 
new  self-reactive  materials, 
formulations  and  samples.  New  self- 
reactive  materials  and  formulations  of 
currently  identified  self-reactive 
materials  would  have  to  be  approved  in 
accordance  with  the  provisions  in 
§  173.124(a)(2)(vi).  Paragraph  (c)(4) 
contains  provisions  for  the  shipping  of 
samples  of  new  formulations.  Paragraph 
(d)  would  specify  that  self-reactive 
materials  of  Type  F  may  be  transported 
in  bulk  only  under  the  approval  of  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

Section  173.225.  In  §  173.225, 
paragraph  (a)  would  be  revised  to 
prohibit  the  use  of  metallic  non-bulk 
packagings  meeting  a  Packing  Group  I 
packaging  standard.  Paragraph  (cK5) 
would  be  added  to  authorize  the 
transportation  of  mixtures  of  organic 
peroxides  that  are  specifically  identified 
in  the  Organic  Peroxides  Table  without 
approval  by  the  Associate  Administrator 
for  Hazardous  Materials  Safety.  In 
addition,  the  Organic  Peroxide  Table 
would  be  revised  to  add  new  organic 
peroxides  adopted  in  the  UN 
Recommendations. 

Section  173.304.  In  the  paragraph 
(a)(2)  table,  for  the  entry  "carbon 
dioxide,"  an  erroneous  reference  to  a 
DOT-311800  cylinder  would  be 
corrected  to  authorize  a  DOT-3T1800 
cylinder  for  carbon  dioxide. 

Section  1 73.306.  In  paragraph 
(a)(3)(v).  the  hot  water  immersion  test 
for  aerosols  and  small  gas  receptacles 
would  include  a  reference  temperature 
of  50  »C  (122  "F)  in  addition  to  the 
reference  temperature  of  55  "C  (131  "F). 
A  reference  temperature  of  50  *C  would 
be  permitted  if  the  liquid  phase  of  the 
materials  contained  in  the  receptacle 
does  not  exceed  95  percent  of  the 
capacity  of  the  receptacle  at  50  "C.  In 
addition,  provisions  would  be  added  for 
plastic  receptacles  or  contents  which  are 
sensitive  to  heat. 

Appendix  A  to  Part  1 73.  Appendix  A, 
which  provides  a  method  of  testing 
corrosion  to  skin,  would  be  removed 
and  reserved  for  consistency  with 
proposed  changes  to  the  definition  and 
packing  group  assignment  for  Class  8 
materials. 

Appendix  E  to  Part  173.  New  criteria 
would  be  added  for  self-reactive 
materials  possessing  explosive 
properties,  and  an  editorial  change 
would  be  made  to  clarify  that  powders 
of  metals  or  metal  alloys  that  can  be 
ignited  are  classified  in  Division  4.1. 

Appendix  F  to  Part  1 73.  In  paragraph 
1.,  an  editorial  revision  would  be  made 
to  correctly  reference  Division  5.1. 
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Appendix  H  to  Part  1 73.  A  new 
Appendix  H  would  be  added  to  Part  173 
to  provide  a  method  of  testing  for 
combustibility.  This  method  outlines  a 
procedure  for  determining  if  a  material 
can  sustain  combustion  if  heated  under 
test  conditions  and  exposed  to  an 
external  source  of  flame. 

Part  175 

Section  175.10.  The  phrase 
"environmental  restoration  or 
protection"  would  be  added  as  an 
exception  in  paragraph  (a){12)  to  clarify 
that  certain  aircraft  operations 
pertaining  to  environmental  restoration 
may  be  conducted  under  the  provisions 
of  this  paragraph.  Exceptions  currently 
contained  in  paragraphs  (a)(13)  and 
(a)(17)  for  carbon  dioxide  (dry  ice) 
would  be  consolidated  into  paragraph 
(a)(13)  to  except  this  material  from 
regulation  from  Part  175  when  it  is  used 
as  a  refrigerant  for  a  package,  intended 
for  use  in  food  or  beverage  service 
aboard  an  aircraft,  or  when  used  to  pwck 
perishables  in  carry-on  baggage. 
Paragraph  (a)(4)  would  be  revised  for 
consistency  with  the  ICAO  Technical 
Instructions  which  prohibit  the  carriage 
of  undeclared  flammable  aerosols  in 
checked  or  carry-on  luggage.  The 
carriage  of  such  aerosols  may  create  an 
unnecessary  risk  to  ground  handlers, 
passengers,  and  air  crew  members.  In 
addition,  a  new  paragraph  (a)(26)  would 
be  added  to  except  from  regulation 
small  medical  or  clinical  mercury 
thermometers  carried  by  passengers  or 
crew  members  for  personal  use. 

Section  175.33.  Paragraph  (a)(1) 
would  be  revised  and  a  new  paragraph 
(a)(9)  would  be  added  to  require  an 
aircraft  operator,  in  the  written 
notification  to  the  pilot-in-command,  to 
include  a  compatibility  group  letter  for 
a  Class  1  material  and  an  air  waybill 
number  where  one  has  been  issued. 

Part  176  , 

Section  1 76.27.  A  new  paragraph  (c) 
would  be  added  to  reference  a  container 
packing  certificate  required  under  the 
provisions  of  the  SOLAS  Convention. 
(See  discussion  under  §  171.12  of  this 
section  review  for  additional 
information.) 

Section  176.76.  A  new  paragraph  (i)  is 
being  proposed  for  inclusion  in  §  176.76 
to  address  the  transport  of  fumigated 
transport  units  on  vessels.  These 
proposed  fumigation  requirements 
would  be  in  addition  to  the  fumigation 
requirements  contained  in  §  173.9.  The 
new  vessel  requirements  are  generally 
consistent  with  the  IMDG  Code 
requirements  for  transporting  fumigated 
transport  units  and  are  consistent  with 
Special  Permits  currently  being  issued 


by  the  Coast  Guard  for  U.S.  maritime 
transport  of  fumigated  transport  units. 
Contrary  to  the  IMDG  Code  but 
consistent  with  the  UN 
Recommendations,  RSPA  is  not 
proposing  that  fumigated  units  be 
treated  as  items  of  Class  9.  If  the 
proposed  requirements  for  fumigated 
transport  units  on  vessels  are  adopted  in 
the  final  rule,  a  Special  Permit  issued  by 
the  Coast  Guard  would  no  longer  be 
necessary. 

Part  177 

Section  177.841.  Paragraph  (e)(3) 
would  be  revised  to  specify 
requirements  for  separating  Division  6.1 
Packing  Group  ID  materials  from 
foodstuffs,  consistent  with  provisions  in 
§177.848. 

Part  178 

Section  178.2.  Paragraph  (a)  would  be 
revised  to  clarify  that  Part  178 
requirements  for  UN  standard 
packagings  apply  only  to  packagings 
manufactured  in  the  U.S.  See 
§  173.24(d)(2)  for  foreign-manufactured 
packagings.  A  new  paragraph  (e)  would 
be  added  to  include  definitions  for 
"manufacturer"  and  "specification 
markings."  These  new  definitions 
would  specify  who  is  to  be  identified 
through  a  specification  marking  as  the 
"manufacturer"  and  would  clarify  the 
manufacturer's  responsibility  under  Part 
178. 

Section  178.3.  The  introductory  text 
in  paragraph  (a)  and  the  text  in 
subparagraph  (a)(2)  would  be  revised 
editorially  for  clarity.  A  new  marking 
provision  would  be  added  to  paragraph 
(a)(4)  to  permit  markings  of  an 
appropriate,  rather  than  specific,  size  for 
packagings  of  5  L  (1  gallon)  or  5  kg  (11 
pounds)  or  less  capacity.  Paragraph  (b) 
would  be  revised  to  clarify  the 
requirements  for  UN  standard 
packagings  marked  in  accordance  with 
HMR  requirements  and  UN  standard 
packagings  marked  in  accordance  with 
the  ICAO  Technical  Instructions  or  the 
IMDG  Code. 

Section  178.502.  In  paragraph  (a) 
introductory  text  and  paragraph  (a)(1), 
the  terms  "type"  or  "types"  of 
packagings  would  be  amended  for 
consistency  with  international 
regulations  to  read  "kind"  or  "kinds"  of 
packagings. 

Section  178.503.  Consistent  with  the 
UN  Recommendations,  RSPA  is 
proposing  revisions  to  certification 
marking  requirements  in  this  section. 
Each  packaging  certified  to  a  UN 
standard  is  required  to  have  a  series  of 
markings  which  describe  the  packaging 
and  its  characteristics.  Paragraph  (a) 
would  be  revised  to  require,  for 
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packagings  having  a  gross  mass  greater 
than  30  kg  (66  pouncfs),  that  these 
markings  appear  on  0ie  top  or  side  of 
the  packaging.  Currefatly,  §  178.503 
requires  that  metal  o^  plastic  drums  or 
jerricans  intended  for  reuse  be  marked 
with  the  minimum  thickness  of  the 
packaging  material.  (lonsistent  with  the 
UN  Recommendations,  RSPA  is 
proposing  that  metal  drums  and 
jerricans  intended  for  reuse  be  marked 
with  the  nominal  thitkness.  The 
nominal  thickness  marked  would  be  in 
accordance  with  ISO  3574;  that  is,  the 
nominal  thickness  marked  could  only 
exceed  the  actual  mil  limum  thickness  of 
the  packaging  materi  il  by  the  tolerance 
specified  in  ISO  357'  .  Packagings  to  be 
reused  would  still  ba  subject  to  the 
minimum  thickness  fequirements  of 
§  173.28.  Because  th^  eighth  revised 
edition  of  the  UN  Recommendations  did 
not  address  thicknesi ;  requirements  for 
plastic  packagings,  RJ5PA  is  proposing 
that  plastic  drums  arid  jerricans 
intended  for  reuse  continue  to  be 
marked  with  the  min  imum  thickness  of 
the  packaging  materi  >l.'  ~ 

In  addition  to  the  f  ill  marking  on  the 
top  or  side  of  a  metal  or  plastic  drum 
having  a  capacity  greater  than  100  liters 
and  intended  for  reu!  e  or  reconditioning 
as  a  single  packaging  or  the  outer 
packaging  of  a  comp<  isite  packaging, 
RSPA  is  proposing  tc  require  a 
permanent  marking  c  f  the  drum 
characteristics  on  lh«  bottom  of  the 
drum.  The  country  ai  ithorizing  the 
mark,  the  name  and  (  ddress  of  the 
manufacturer,  and  th  i  packaging 
thickness  would  not  )e  required  as  part 
of  this  permanent  ma  rk.  This  marking 
would  identify  the  pi  ickaging  as  it  was 
originally  manufactu  -ed,  and  could  not 
necessarily  be  used  ti »  determine 
compliance  with  pac  waging 
requirements.  For  exi  imple,  if  a  non- 
removable head  drun  i  had  been 
converted  to  a  remov  ible  head  drum, 
this  conversion  woul  d  not  be  reflected 
in  the  marking  on  th«  bottom  of  the 
drum,  but  would  be  <  vident  in  the  top 
or  side  marking.  For  Irums  marked 
permanently  on  the  I  ottom,  the  top  or 
side  mark  would  not  je  required  to  be 
permanent  (i.e.,  able  o  withstand  the 
reconditioning  proce  ;s). 

RSPA  is  proposing  a  new  paragraph 
(d),  which  would  spe  :ify  additional 
requirements  for  mar  cings  on 
reconditioned  metal  i  Irums.  The 
paragraph  would  req  lire  that 
reconditioners  reapp  y  markings  which 
no  longer  appear  on  <  rums  after  the 
reconditioning  proce  is.  A  reconditioner 
could  duplicate  the  o  riginal  markings  or 
apply  markings  whic  i  reflect  a  lower 
performance  level,  bv  t  could  not  apply 
markings  which  iden  ify  a  performance 


level  greater  than  that  for  which  the 
original  design  type  had  been  tested  and 
marked. 

Section  178.512.  Standards  for  steel 
boxes  and  alimiinum  boxes  would  be 
consolidated  by  removing  the 
distinction  between  unlined/uncoated 
steel  or  aluminum  boxes  and  steel  or 
aluminum  boxes  having  an  inner  liner 
or  coating.  Therefore,  both  unlined  and 
lined  steel  boxes  would  be  identified  as 
4A  and  unlined  and  lined  aluminum 
boxes  would  be  identified  as  4B. 
Corresponding  revisions  would  be 
reflected  in  the  packaging 
authorizations  of  Part  173. 

Section  178.513.  A  new  paragraph 
would  be  added  to  the  standards  for 
natural  wood  boxes  to  specify  fastening 
requirements. 

Section  178.516.  In  paragraph  (b)(1), 
the  reference  to  ISO  Standard  535- 
1976(E)  would  be  updated.  Paragraph 
(b)(2)  would  be  revised  to  authorize  the 
ends  of  fiberboard  boxes  to  be 
constructed  of  suitable  materials  other 
than  wood,  which  is  already  authorized. 

Section  178.521.  In  paragraph  (b)(2), 
the  term  "water-resistant"  would  be 
revised  to  "waterproof  and  examples  of 
a  waterproof  ply  or  barrier  would  be 
provided. 

Section  178.522.  A  composite 
packaging  consisting  of  a  plastic 
receptacle  in  a  protective  plastic  drum 
is  designated  as  6HH  in  the  current 
HMR  standards.  The  UN 
Recommendations  recently  adopted  a 
new  composite  packaging  standard  to 
authorize  a  plastic  receptacle  in  a 
protective  plastic  box.  Therefore,  in 
paragraph  (b)(3),  the  previous  6HH 
composite  packaging  would  be 
redesignated  as  6HH1  and  the  new 
composite  packaging  (the  plastic 
receptacle  in  a  protective  plastic  box) 
would  be  designated  as  6HH2. 

Section  178.601.  Based  on  the  merits 
of  a  petition  (P-1195),  paragraph  (b) 
wodid  be  revised  to  limit  the 
responsibility  of  shippers  to  those 
packaging  assembly  functions  they 
actually  perform  or  are  responsible  for 
performing.  The  petitioner  claims  that 
§  178.601(b)  currently  requires  any 
shipper  who  closes  a  package  to  ensure 
that  each  package  is  capable  of  passing 
prescribed  performance  tests,  thereby 
making  the  shipper  legally  responsible 
for  every  aspect  of  the  manufacture  and 
testing  of  the  packaging.  RSPA  agrees, 
and  is  proposing  a  revision  to  paragraph 
(b)(2)  to  remove  the  shipper 
responsibility  provision  regarding 
packaging  fabrication  and  testing 
functions  not  performed  by  the  shipper. 
Paragraph  (g)(2)(i)  would  be  revised  to 
clarify  that  selective  testing  under 
\'ariation  2  would  require  the  fragile 


inner  packagings  to  contain  liquids.  A 
new  sentence  would  be  added  to  the 
end  of  paragraph  (g){2)(vi)  to  clarify  that 
where  outer  packagings  are  not 
leakproof  or  siftproof  and  consequently 
require  some  type  of  leakproof  liner, 
plastic  bag  or  other  means  of 
containment,  sufficient  absorbent 
material  must  be  placed  inside  the  liner 
or  bag.  A  new  paragraph  (k)  would  be 
added  to  permit  several  tests  to  be 
performed  on  one  sample  if  the  validity 
of  test  results  is  not  affected  and  if 
approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety.  Newly  designated  paragraph  (I) 
would  be  revised  to  clarify 
recordkeeping  requirements  and 
provide  consistency  with  test  report 
requirements  in  the  UN 
Recommendations. 

Section  178.602.  In  paragraph  (c)  a 
reference  to  "§  178.603(d)(2)"  would  be 
corrected  to  read  "§  178.603(e)". 

Section  178.603.  In  paragraph  (a),  a 
new  provision  would  be  added  to 
require  that  the  drop  test  be  performed 
using  the  package  orientation  most 
likely  to  result  in  failure  if  more  than 
one  orientation  is  possible.  Paragraph 
(c)  would  be  revised  to  clarify  that  the 
cold  drop  test  outlined  in  this  paragraph 
applies  only  to  plastic  packagings.  A 
proposed  revision  to  paragraph  (f)(1) 
would  clarify  that  inner  packagings  of 
combination  packagings  are  not 
required  to  be  vented  to  reach 
equilibrium  after  the  drop  test. 

Section  178.604.  For  consistency  with 
a  change  in  the  UN  Recommendations, 
the  length  of  time  to  conduct  a 
leakproofness  test,  other  than  for 
production  testing,  would  be  specified 
as  five  minutes  in  revised  paragraph  (d). 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under     - 
section  3(f)  of  Executive  Order  12866 
and  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  considered  a  significant  rule 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  [44  FR  11034).  A 
preliminary  regulatory  evaluation  is 
available  for  review  in  the  Docket. 

B.  Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  The  Hazardous 
Materials  Transportation  Act  contains 
an  express  preemption  provision  (49 
App.  U.S.C.  1804(a)(4))  that  preempts 


State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  the  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  the  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  the  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  the  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

This  notice  of  proposed  rulemaking 
addresses  covered  subjects  under  items 
i,  ii.  iii  and  v  above  and,  if  adopted  as 
final,  would  preempt  State,  local,  or 
Indian  tribe  requirements  not  nieeting 
the  "substantively  the  same"  standard. 
The  HMTA  (49  App.  U.S.C.  1804(a)(5). 
as  amended,  provides  that  if  DOT  issues 
a  regulation  concerning  any  of  the 
covered  subjects,  after  November  16. 
1990.  DOT  must  determine  and  publish 
in  the  Federal  Register  the  effective  date 
of  Federal  preemption.  The  effective 
date  may  not  be  earlier  than  the  90th 
day  following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance.  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  for  these 
requirements  will  be  (insert  date  six 
months  after  date  of  publication].  Thus. 
RSPA  lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

C.  Regulatory  Flexibility  Act 

This  proposed  rule  would  incorporate 
changes  introduced  in  the  seventh  and 
eighth  revised  editions  of  the  UN 
Recommendations,  the  1993-1994  and 
1995-1996  ICAO  Technical 
Instructions,  and  Amendments  26  and 
27  to  the  IMDG  Code.  It  would  apply  to 


American 
•  •  . 

ASTM  G  31-72  Practice  for  Laboratory  Immersion  Co 
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State.  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  the  designation,  description,  and 
classification  of  hazardous  materials: 

(ii)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  the  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  the  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials:  or 

(v)  the  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

This  notice  of  proposed  rulemaking 
addresses  covered  subjects  under  items 
i,  ii,  iii  and  v  above  and,  if  adopted  as 
final,  would  preempt  State,  local,  or 
Indian  tribe  requirements  not  nrieeting 
the  "substantively  the  same"  standard. 
The  HMTA  (49  App.  U.S.C.  1804(a)(5), 
as  amended,  provides  that  if  DOT  issues 
a  regulation  concerning  any  of  the 
covered  subjects,  after  November  16, 
1990,  DOT  must  determine  and  publish 
in  the  Federal  Register  the  effective  date 
of  Federal  preemption.  The  effective 
date  may  not  be  earlier  than  the  90th 
day  following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance.  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  for  these 
requirements  will  be  (insert  date  six 
months  after  date  of  publication].  Thus, 
RSPA  lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

C.  Regulatory  Flexibility  Act 

This  proposed  rule  would  incorporate 
changes  introduced  in  the  seventh  and 
eighth  revised  editions  of  the  UN 
Recommendations,  the  1993-1994  and 
1995-1996  ICAO  Technical 
Instructions,  and  Amendments  26  and 
27  to  the  IMDG  Code.  It  would  apply  to 


offerors  and  carriers  of  hazardous 
materials  and  would  facilitate  the 
transportation  of  hazardous  materials  in 
international  commerce  by  providing 
consistency  with  international 
requirements.  U.S.  companies, 
including  numerous  small  entities 
competing  in  foreign  markets,  will  be 
forced  to  comply  with  a  dual  system  of 
regulation,  to  their  economic 
disadvantage,  if  the  changes  proposed  in 
this  NPRM  are  not  adopted.  The 
proposed  changes  are  intended  to  avoid 
this  result.  I  certify  that  this  proposal 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  subject  to 
modification  as  a  result  of  a  review  of 
comments  received  in  response  to  this 
proposal. 

D.  Paperwork  Reduction  Act 

The  requirements  for  information 
collection  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  Of  1980  (Pub. 
L.  96-511)  under  OMB  control  number 
2137-0034  for  shipping  papers  and 
2137-0557  for  approvals. 

E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste,  Labels.  Markings, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 


49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  175 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Motor  vehicles  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing.  49 
CFR  Chapter  I  would  be  amended  as 
follows: 

PART  171-<SENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  Part  171 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1802. 1803. 
1804, 1805, 1808,  and  1818;  49  CFR  part  1. 

2.  In  the  §  171.7(a)(3)  Table,  under  the 
entry  American  Society'for  Testing  and 
Materials  a  new  entry  would  be  added 
in  numerical  order;  under  the  entry 
International  Organization  for 
Standardization,  two  new  entries  would 
be  added  at  the  end  of  existing  entries; 
and  a  new  entry  would  be  added  in 
alphabetical  order,  to  read  as  follows: 

§  171.7    Reference  material. 

(a)  *  •   • 

(3)  Table  of  material  incorporated  by 
reference.  *  *  * 


Source  and  name  of  material 


49  CFR 
reference 


American  Society  for  Testing  and  Materials 
•  •  .  . 

ASTM  G  31-72  Practice  for  l.aboratofy  Immersion  Corrosion  Testing  of  Metals  (Reapproved  1990) 


173.137 


36500 
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Source  and  name  of  matenai 


49CFR 
reference 


ISO  3574-1 986<E) 

ISO  2592-1973  PetTt)»eum 

ISO  2604  (IV)- 1975 


International  Organization  for  Standardization 


Qold-reduced  carbon  steel  sheet  of  commercial  and  drawing  qualities 

nWeum  Products— Determination  of  Flash  and  Fire  Points  Cleveland  Cup  Method,  1973 
!  >teel  Products  (Of  Pressure  Purposes— Plates 


OECD  PuWcaftons 
OECD  Guideline  for 


Organization  for  Economic  Cooperation  and  Development  (OECD) 

ixJ  Informaton  Center,  2001  L  Street,  Suite  700,  Washington,  DC  20036  

resting  of  Chemtcals,  No.404  "Acute  Derrral  Irritation/Corrosion".  1992 


178.503 
173.120 
173.137 


173.136 


'327&-r8 


I4359-J4 


§171.7    [Amended] 

3.  In  addition 
in  paragraph  (a)(3 
<iianges  would  be 

a.  In  the  entry  .' 
wording  "D  56-7 
read  "D  56-67". 

b.  In  the  entry 
wording  "D  93-60 
read  "D  93-90". 

c.  In  the  entry 
wording  "D 
toread'ASTMD 

d.  In  the  entrv 
wording  "D 
to  read  "ASTM  D 

e.  Under 
Organization  (ICAp) 
"Technical  Instruct 
Transport  of  Dang« 
the  date  "1993-1 
to  read  "1995-1 99^ 

f.  Under  Interna 
Organization  (IMO| 
"International  Maift 
Goods  (IMDG) 
Edition,  as  amen 
thereto"  would  be 
removing  the 
and  replacing  it  w 

g.  Under  Interne 
for  Standardizatioi 
535-1976(E)"  wou 
"ISO-535-1991(E) 

h.  Under 
"Transportation 
Regulations,  as  of 
incorporating  Regi 
SOR/85-77.  SOR/^ 
609"  would  be 
"Transportation 
Regulations,  1  July 
incorporating  the 
Numbers:  SOR/85 
SOR/85-609 
635,  SOR/87-335 
89-39,  SOR/89-29^ 
91-711,  SOR/gi- 
SOR/92-600, 
274,  SOR/93-525. 
SOR/94-264". 


in  §171.7,  in  the  table 
the  following 
made: 
.\BTM  D  56-79.  the 
would  be  revised  to 

AjSTM  D  93-80.  the 
'  would  be  revised  to 


I  Coce 
id(d 


:  wore  ing 


A$TM  D  3278-78,  the 
would  be  revised 
:  278-89". 
AJSTM  D  4359-84,  the 
would  be  revised 
4359-90". 
International  Civil  Aviation 
for  the  entry 
ions  for  the  Safe 
rous  Goods  by  Air", 
9$4"  would  be  revised 

lional  Maritime 
,  the  entry 
ime  Dangerous 
1990  Consolidated 
by  Amendment  26 
imended  by 

Amendment  26" 

i  Ih  "Amendment  27". 

ional  Organization 

the  words  "ISO- 

d  be  revised  to  read 

Transp)rt  Canada,  the  entry 
of  Dangerous  Goods 
ly  1,1985, 
;tration  Numbers 
-585  and  SOR/85- 
revjsed  to  read 
of  Dangerous  Goods 
1985,  SORy85/77, 

owing  Registration 
314,  SORy85-585, 
SORy  86-526,  SOR/88- 
>ORy87-186,  SOR/ 
SOR/90-847,  SORy 
,  SOR/92-447, 
SOR^3-203,  SOR/93- 
>ORy94-146  and 


f)lic 


712, 


i.  Under  United  Nations,  for  the  entry 
"UN  Recommendations  on  the 
Transport  of  Dangerous  Goods,  Sixth 
Revised  Edition  (1989)"  the  wording 
"Sixth  Revised  Edition  (1989)"  would 
be  revised  to  read  "Eighth  Revised 
Edition  (1993)". 

j.  Under  United  Nations,  for  the  entry 
"UN  Recommendations  on  the 
Transport  of  Dangerous  Goods,  Tests 
and  Criteria",  in  column  2,  the 
references  "173.124;"  "173.128;" 
"173.166;"  and  "173.185"  would  be 
added  in  appropriate  numerical  order. 

4.  In  §  171.8,  the  following  definitions 
would  be  added  or  revised,  as  indicated, 
in  appropriate  alphabetical  order  to  read 
as  follows: 

§  171.8    Definitions  and  abbreviations. 

lAdd:] 

»        *        •        »        • 

Asphyxiant  gas  means  a  gas  which 
dilutes  or  replaces  oxygen  normally  in 
the  atmosphere. 

*  •        »        •        • 

Gas  means  a  material  which,  at  a 
standard  pressure  of  101.3  kPa  (14.7 
psi),  has  a  vapor  pressure  greater  than 
300  kPa  (43.5  psi)  at  50  °C  (122  T)  or 
is  completely  gaseous  at  20  "C  (68  °F). 

*  »        •        •        * 

Siftproof  packaging  means  a 
packaging  impermeable  to  dry  contents, 
including  fine  solid  material  produced 
during  transportation. 

•  *        •        *        * 

IRevise:) 

•  •        »        •        » 

Box  means  a  packaging  with  complete 
rectangular  or  polygonal  faces,  made  of 
metal,  wood,  plywood,  reconstituted 
wood,  fiberboard,  plastic,  or  other 
suitable  material.  Small  holes  for 
purposes  such  as  ease  of  handling  or 
opening,  or  to  meet  classification 
requirements,  are  permitted  as  long  as 
they  do  not  compromise  the  integrity  of 
the  packaging  during  transportation. 


and  are  not  otherwise  prohibited  in  this 
subchapter. 

•  »        »        •        » 

Liquid  means  a  material,  other  than  an 
elevated  temperature  material,  with  a 
melting  point  or  initial  melting  point  of 
20  "C  (68  'F)  or  lower  at  a  standard 
pressure  of  101.3  kPa  (14.7  psi).  A 
viscous  material  for  which  a  specific 
melting  point  cannot  be  determined 
must  be  subjected  to  the  procedures 
specified  in  ASTM  D  4359-90 
"Standard  Test  Method  for  Determining 
Whether  a  Material  is  Liquid  or  Solid" 
***** 

Overpack,  except  as  provided  in 
subpart  K  of  part  178  of  this  subchapter, 
means  an  enclosure  that  is  used  by  a 
single  consignor  to  provide  protection 
or  convenience  in  handling  of  a  package 
or  to  consolidate  two  or  more  packages. 
Overpack  does  not  includ?  a  transport 
vehicle,  freight  container,  or  aircraft 
unit  load  device.  Examples  of  overpacks 
are  one  or  more  packages: 

(1)  Placed  or  stacked  onto  a  load 
board  such  as  a  pallet  and  secured  by 
strapping,  shrink  wrapping,  stretch 
wrapping,  or  other  suitable  means;  or 

(2)  Placed  in  a  protective  outer 
packaging  such  as  a  box  or  crate. 

*  *        •        »        ♦ 

Solid  means  a  material  which  is  not 
a  gas  or  a  liquid. 

***** 

UN  standard  packaging  means  a 
packaging  conforming  to  standards  in 
the  UN  Recommendations  on  the 
Transport  of  Dangerous  Goods. 


§171.11    [Amended] 

5.  In  §  171.11,  in  the  last  sentence  ot 
paragraph  (d)(5),  the  wording  "Poison" 
would  be  revised  to  read  "  'Poison'  or 
•Toxic' ". 

§171.12    [Amended] 

6.  In  §  171.12,  the  following  changes 
would  be  made: 

a.  In  paragraph  (b)  introductory  text, 
in  the  second  sentence,  the  wording 
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"stowed  and  segregated,  and  certified  in 
accordance  with  the  IMDG  Code"  would 
be  revised  to  read  "stowed  and 
segregated,  and  certified  (including  a 
container  packing  certification,  if 
applicable)  in  accordance  with  the 
IMDG  Code". 

b.  In  the  first  sentence  of  paragraph  (c) 
introductory  text,  the  wording  "being 
imported  into  or  exported  from  the 
United  States  or"  would  be  removed. 

§171.14    [Amended] 

.7.  In  §  171.14,  paragraph  (c)(3)  would 
be  removed. 

PART  172-HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  ANI^ 
TRAINING  REQUIREMENTS    , 

8.  The  authority  citation  for  part  172 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 
1805, 1808;  49  CFR  part  1.  unless  otherwise 
noted. 

9.  In  §  172.101,  paragraphs  (c)(3), 
(c)(13)  and  (k)(l)  through  (k)(5)  woUld 
be  revised  and,  in  paragraph  (g),  a  new 
sentence  would  be  added  as  the  last 
sentence  to  read  as  follows: 

§172.101    Purpose  and  use  of  hazardous 
materials  table. 

*         »         •         »         » 

(c)  *  *  * 

(3)  The  word  "poison"  or         -| 
"poisonous"  may  be  used 
interchangeably  with  the  word  "toxic" 
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"stowed  and  segregated,  and  certified  in 
accordance  with  the  IMDG  Code"  would 
be  revised  to  read  "stowed  and 
segregated,  and  certified  (including  a 
container  packing  certification,  if 
applicable)  in  accordance  with  the 
IMDG  Code". 

b.  In  the  first  sentence  of  paragraph  (c) 
introductory  text,  the  wording  "being 
imported  into  or  exported  from  the 
United  States  or"  would  be  removed. 

§171.14    [Amended] 

7-  In  §  171.14,  paragraph  (c){3j  would 
be  removed. 

PART  172-HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND^ 
TRAINING  REQUIREMENTS 

8.  The  authority  citation  for  part  172 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803.  1804, 
1805, 1808;  49  CFR  part  1,  unless  otherwise 
noted. 

9.  In  §  172.101,  paragraphs  (c)(3), 
(c)(13)  and  (k)(l)  through  (k)(5)  would 
be  revised  and,  in  paragraph  (g),  a  new 
sentence  would  be  added  as  the  last 
sentence  to  read  as  follows: 

§172.101    Purpose  and  use  of  hazardous 
materials  table. 

***** 

(c)  *  *  * 

(3)  The  word  "poison"  or 
"poisonous"  may  be  used 
interchangeably  with  the  word  "toxic" 


when  only  domestic  transportation  is 
involved.  The  abbreviation  "n.o.i."  or 
"n.o.i.b.n."  may  be  used 
interchangeably  with  "n.o.s.". 
»       *        *        »        * 

(13)  Self-reactive  materials  and 
organic  peroxides.  Generic  proper 
shipping  names  for  self-reactive 
materials  and  organic  peroxides,  as 
listed  in  Column  2  of  the  Table,  must  be 
selected  based  on  the  material's 
technical  name  and  concentration,  in 
accordance  with  the  provisions  of 
§§  173.224  or  173.225  of  this 
subchapter,  respectively. 
***** 

(g)  *  *  *  No  label  is  required  for  a 
material  classed  as  a  combustible  liquid 
or  for  a  Class  3  material  that  is  reclassed 
as  a  combustible  liquid. 

*        *        *        *        * 

(k)  *  *  * 

(1)  Stowage  category  "A"  means  the 
material  may  be  stowed  "on  deck"  or 
"under  deck"  on  a  passenger  or  cargo 
vessel. 

(2)  Stowage  category  "B"  means — 
(i)  The  material  may  be  stowed  "on 

deck"  or  "under  deck"  on  a  cargo 
vessel; 

(ii)  The  material  may  be  stowed 
"under  deck"  on  a  passenger  vessel 
carrying  not  more  than  25  passengers  or, 
alternatively,  one  passenger  per  each 
three  meters  of  overall  vessel  length, 
whichever  is  larger;  and 

(iii)  "On  deck  only"  on  passenger 
vessels  in  which  the  number  of 
passengers  specified  in  paragraph 
(k)(2)(ii)  of  this  section  is  exceeded. 


(3)  Stowage  category  "C"  means  the 
material  must  be  stowed  "on  deck  only" 
on  a  cargo  vessel  and  on  a  passenger 
vessel. 

(4)  Stowage  category  "D"  means 
material  must  be  stowed  "on  deck  only" 
on  a  cargo  vessel  and  on  a  passenger 
vessel  carrying  a  number  of  passengers 
limited  to  not  more  than  the  larger  of  25 
passengers,  or  one  passenger  per  each 
three  meters  of  overall  vessel  length,  but 
is  prohibited  on  passenger  vessels  in 
which  the  limiting  number  of 
passengers  is  exceeded. 

(5)  Stowage  category  "E"  means 
material  may  be  stowed  "on  deck"  or 
"under  deck"  on  a  cargo  vessel  and  on 
a  passenger  vessel  carrying  a  number  of 
passengers  limited  to  not  more  than  the 
larger  of  25  passengers,  or  one  passenger 
per  each  three  meters  of  overall  vessel 
length,  but  is  prohibited  from  carriage 
on  passenger  vessels  in  which  the 
limiting  number  of  passengers  is 
exceeded. 


§172.101    [Amended] 

10.  In  addition,  in  §  172.101,  in 
paragraph  (c)(12)(iii),  the  last  sentence 
would  be  removed. 

11.  In  §  172.101,  the  Hazardous 
Materials  Tahle  would  be  revised  to 
read  as  follows: 

§172.101    Purpose  and  use  of  hazardous 
materials  table. 
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12.  In  Appendix  B 
notes  would  be  added 
preceding  the  List  of 
to  read  as  follows 


Appendix  B  to  §  172. ICh — List  of  Marine 
Pollutants 


4.  If  a  material  not  listed  in  this  appendix 
meets  the  criteria  for  a  i  narine  pollutant,  as 
provided  in  the  Genera 


to  §172.101,  two 

to  the  notes 
Marine  Pollutants 


S.M.P. 


Introduction  of  the 


IMDG  Code,  Guidelines  for  the  Identification 
of  Hannful  Substances  n  Packaged  Form,  the 
material  may  be  transported  as  a  marine 
pollutant  in  accordance  with  the  applicable 
requirements  of  this  subchapter. 
5.  If  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  a  material  listed  in  this  appendix 
which  does  not  meet  the  criteria  for  a  marine 
pollutant,  as  provided  in  the  General 
Introduction  of  the  IM£G  Codq.  Guidelines 
for  the  Identification  of  Hannful  Substances 
in  Packaged  Form,  is  ex  cepted  from  the 
requirements  of  this  sul  ichapter  as  a  marine 
pollutant. 


13.  In  addition,  in  Abpend 
§  172.101 ,  the  List  of  F»$rine 
would  be  amended  by 
"Ammonium  arsenate 
following  materials  to 
Pollutants  in  appropria  e 


tie 


Appendix  B  to  §172.ldjf-'4Jst  of  Marine 
Pollutants 


S.M.P. 


[ADD] 
(1) 


PP 
PP 


ixB  to 
Pollutants 
ijemoving  the  entry 
and  adding  the 
List  of  Marine 
alphabetical  order: 


Mar  ne  poMutant 


(2) 
Acetal 

Alkyl  (C12-Clj4)dimemylamine 
Alkyl  (C7-C9)(iitrates 
fvAmyltjenzene 
Benomyl 
Bromoacetone 
1  -ButanethkH 
ft-Sutyt  butyra^ 
CartoerxJazim  ; 
CtHoroacetooQ,  statxiized 
2-Ch(ofo^-nrtfotoluene 
alpha-Ctiloropfopytene 
Copper  arse 

Copper  chtoride  (solution) 
Copper  metal  powder 
Cupric  sulfate 
1 ,5,9-CyckxJotiecatriene 
Decyloxytetrariydfothiopheoe  dioxide 
Diettiytoenzenes  (mixed  isomers) 
Diisopfopylnaohthalene 
Dimethyl  glyo<al  (txjtanedtone) 
Dimethyl  sutpfxJe 
4.4°-Diam»nod(ptienylmethane 
1 ,4-OMert-txjtWbenzene 
Dinoseb  acetate 

Dodecyl  diptiefiyl  oxide  disulphonate 
Dodecyl  hydfojtypropyl  sulfide 
l-Oodecylamit)e 
EptxcmohydnH 
Epwhlofohydnp 
EstenvaJerate 
Ethyl  mercapt^ 
1 -£thyl-2-mett  lyltienzene 
2-Ettiyltiexyl  r  trate 


Marine  pollutant 


Fenbutatin  oxide 

n-Heptylbenzene 

n+lexytoenzene 

Iron  oxide,  spent 

Isobenzan 

Isobutyl  propionate 

Isotxjtyl  isobutyrate 

Isotxityl  t)utyrate 

Isobutylbenzene 

Isopropyltokiene 

1  -Methyl-2-ethylbenzene 

J-Methylpyradine 

Mononitrobenzene  (nitro  t)enzene) 

NItrotoluenes  (o-:  nv:  p-) 

Oleyiamine 

rvPentylt)enzene 

d-Phenottirin 

Propachlor 

r>-Propylt)enzene 

Propanethiols 

Quizalofop 

Quizalofop-p-elhyl 

Tetrachlorvinphos 

Tetramethrin 

Tetramethylbenzenes 

Tnlsopfopylated  phenyl  phosphates 

1 ,2,3-Trimethylbenzene 

1 ,2,4-Tnmettiylbenzene 

1 ,3,5-Trimettiylbenzene 


14.  In  §  172.102,  in  paragraph  (c)(1). 
Special  Provision  41  would  be  removed, 
Special  Provision  16  would  be  revised, 
and  Special  Provisions  23  (Note:  Since 
Special  Provision  23  was  already  added 
at  59  FR  28493,  this  proposed  23  will 
be  renumbered  38  in  the  final  rule),  24, 
26,  32,  34,  35,  36,  37,  39.  40,  43.  44,  45, 
46.  47,  48,  49,  50,  51  would  be  added 
and  in  paragraph  {c)(2).  Special 
Provision  A33  would  be  removed,  to 
read  as  follows: 

§172.102    Special  provisions. 

*  •        •        *        • . 

(c)*  •  * 

(D*  *  • 

*  *       •       •       • 

.  16    This  description  applies  to 
smokeless  powder  and  other  solid 
propellants  that  are  used  as  powder  for 
small  arms  and  have  been  classed  as 
Division  1.3  and  4.1  in  accordance  with 
§  173.56  of  this  subchapter. 

*  •        *        •        • 

23  This  material  may  be  transported 
under  the  provisions  of  Division  4.1 
only  if  it  is  so  packed  that  the 
percentage  of  diluent  will  not  fall  below 
that  stated  in  the  shipping  description  at 
any  time  during  transport. 

24  Alcoholic  beverages  containing 
more  than  70  percent  alcohol  by  volume 
must  be  transported  as  materials  in 
Packing  Group  11.  Alcoholic  beverages 
containing  more  than  24  percent  but  not 
more  than  70  percent  alcohol  by  volume 


must  be  transported  as  materials  in 
Packing  Group  in. 

***** 

26    This  entry  does  not  include 
ammonium  permanganate,  the  transport 
of  which  is  prohibited  except  when 
approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 
***** 

32    These  beads  are  made  from 
polystyrene,  poly(methyl  methacrylate) 
or  other  polymeric  material. 

***** 

34  The  commercial  grade  of  calcium 
nitrate  fertilizer,  when  consisting 
mainly  of  a  double  salt  (calcium  nitrate 
and  ammonium  nitrate)  containing  not 
more  than  10  percent  ammonium  nitrate 
and  at  least  12  percent  water  of 
crystallization,  is  not  subject  to  the 
requirements  of  this  subchapter. 

35  The  gas  must  be  at  a  pressure 
corresponding  to  an  ambient 
atmospheric  pressure  at  the  time  the 
containment  system  is  closed  and  not  to 
exceed  105  kPa  absolute  (15.22  psig). 
The  gas  must  be  contained  in 
hermetically  sealed  glass  or  metal  inner 
packagings  and  with  a  maximum  net 
quantity  per  package  of  5  liters  (1 
gallon)  or.  in  the  case  of  a  toxic  gas,  a 
maximum  net  quantity  per  package  of  1 
liter  (0.3  gallons). 

36  The  maximum  net  quantity  per 
package  is  5  liters  (1  gallon)  or  5  kg  (11, . 
pounds). 

37  Unless  it  can  be  demonstrated  by 
testing  that  the  sensitivity  of  the 
substance  in  its  frozen  state  is  no  greater 
than  in  its  liquid  state,  the  substance 
must  remain  liquid  during  normal 
transport  conditions.  It  must  not  freeze 
at  temperatures  above  -15°C  (5''F). 

39  This  substance  may  be  carried 
under  provisions  other  than  those  of 
Class  1  only  if  it  is  so  packed  that  the 
p)ercentage  of  water  will  not  fall  below 
that  stated  at  any  time  during  transport.  - 
When  phlegmatized  with  water  and 
inorganic  inert  material,  the  content  of 
Urea  nitrate  must  not  exceed  75  percent 
by  mass  and  the  mixture  should  not  be 
capable  of  being  detonated  by  test  l(a)(i) 
or  test  1(a)  (ii)  in  the  UN 
Recommendations  Tests  and  Criteria. 

40  Polyester  resin  kits  consist  of  two 
components:  a  base  material  (Class  3, 
Packing  Group  11  or  ID)  and  an  activator 
(organic  peroxide),  each  separately 
packed  in  an  inner  packaging.  The 
organic  peroxide  must  be  type  D,  E,  or 
F,  not  requiring  temperature  control, 
and  be  limited  to  a  quantity  of  1 25  ml    . 
(4.22  ounces)  per  imier  packaging  if 
liquid,  and  500  g  (1  pound)  if  solid.  The 
components  may  be  placed  in  tlie  safne 
outer  packaging  provided  they  will  not 


interact  dangerously  in  the  event  of 
leakage.  Packing  group  will  be  II  or  111, 
according  to  the  criteria  for  Class  3, 
applied  to  the  base  material 

43  The  nitrogen  content  of  the 
nitrocellulose  must  not  exceed  11.5 
percent.  Each  single  filter  sheet  must  be 
packed  between  sheets  of  glazed  paper. 
The  portion  of  glazed  paper  between  the 
filter  sheets  must  not  be  less  than  65 
percent,  by  mass.  The  membrane  filters/ 
paper  arrangement  must  not  be  liable  to 
propagate  a  detonation  as  tested  by  one 
of  the  tests  described  in  the  UN 
Recommendations,  Tests  and  Criteria, 
Part  I,  Test  series  1  (a). 

44  The  formulation  must  be 
prepared  so  that  it  remains 
homogeneous  and  does  not  separate 
during  transport.  Formulations  with  low 
nitrocellulose  contents  and  neither 
showing  dangerous  properties  when 
tested  for  their  ability  to  detonate, 
deflagrate  or  explode  when  heated 
under  defined  confinement  by  the 
appropriate  test  methods  and  criteria  in 
the  UN  Recommendations,  Tests  and 
Criteria,  nor  being  a  fiammable  solid 
when  tested  in  accordance  with 
Appendix  E  to  Part  1 73  of  this 
subchapter  (chips,  if  necessary,  crushed 
and  sieved  to  a  particle  size  of  less  than 
1.25  mm)  are  not  subject  to  this 
subchapter. 

45  Temperature  should  be 
maintained  between  18°C  (64.-4°F)  and 
40''C  (104"^).  Tanks  containing 
solidified  methacrylic  acid  must  not  be 
reheated  during  transport. 

46  This  material  must  be  packed  in 
accordance  with  packing  method  OP6B' 
(see  §  173.225  of  this  subchapter). 
During  transport,  it  must  be  protected 
from  direct  sunshine  and  stored  (or 
kept)  in  a  cool  and  well-ventilated 
place,  away  from  all  soinrces  of  heat. 

47  Mixtures  ofgolids  which  are  not 
subject  to  this  subchapter  and 
fiammable  hquids  may  be  transported 
under  this  entry  without  first  applying 
the  classification  criteria  of  Division  4.1, 
provided  there  is  no  free  liquid  visible 
at  the  time  the  material  is  loaded  or  af 
the  time  the  packaging  or  trans{xirt  unit 
is  closed.  Each  packaging  must 
correspond  to  a  design  type  that  has 
passed  a  leakproofiiess  test  at  the 
Packing  Group  n  level.  . 

48  Mixtures  of  solids  which  are  not 
subject  to  this  subchapter  and  toxic 
liquids  maybe  transported  under  this 
entry  without  first  applying  the 

.  classification  criteria  of  Division  6.1, 
provided  there  is  no  free  liquid  visible 
at  the  time  the  material  is  loaded  or  at 
the  time  the  packaging  or  transport  unit 
is  closed.  Each  packaging  must 
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interact  dangerously  in  the  event  of 
leakage.  Packing  group  will  be  n  or  III, 
according  to  the  criteria  for  Class  3, 
applied  to  the  base  material. 

•  •        •        »        •        • 

43  The  nitrogen  content  of  the 
nitrocellulose  must  not  exceed  11.5 
percent.  Each  single  filter  sheet  must  be 
packed  between  sheets  of  glazed  paper. 
The  portion  of  glazed  paper  between  the 
filter  sheets  must  not  be  less  than  65 
percent,  by  mass.  The  membrane  filters/ 
paper  arrangement  must  not  be  liable  to 
propagate  a  detonation  as  tested  by  one 
of  the  tests  described  in  the  UN 
Recommendations.  Tests  and  Criteria, 
Part  I,  Test  series  1  (a). 

44  The  formulation  must  be 
prepared  so  that  it  remains 
homogeneous  and  does  not  separate 
during  transport.  Formulations  with  low 
nitrocellulose  contents  and  neither 
showing  dangerous  properties  when 
tested  for  their  ability  to  detonate, 
deflagrate  or  explode  when  heated 
under  defined  confinement  by  the 
appropriate  test  methods  and  criteria  in 
the  UN  Recommendations,  Tests  and 
Criteria,  nor  being  a  flammable  solid 
when  tested  in  accordance  with 
Appendix  E  to  Part  173  of  this 
subchapter  (chips,  if  necessary,  crushed 
and  sieved  to  a  particle  size  of  less  than 
1.25  mm)  are  not  subject  to  this 
subchapter. 

45  Temperature  should  be 
maintained  between  18°C  (64.-4°F)  and 
40''C  (104"?).  Tanks  containing 
solidified  methacrylic  acid  must  not  be 
reheated  during  transport.  ', 

46  This  material  must  be  packed  in 
accordance  with  packing  method  OP6B' 
(see  §  173.225  of  this  subchapter). 
During  transport,  it  must  be  protected 
from  direct  sunshine  and  stored  (or 
kept^  in  a  cool  and  well-ventilated 
place,  away  from  all  sources  of  heat. 

47  Mixtures  ofsolids  which  are  not 
subject  to  this  subchapter  and 
flammable  liquids  may  be  transported 
under  this  entry  without  first  applying 
the  classification  criteria  of  Division  4.1, 
provided  there  is  no  free  liquid  visible 
at  the  time  the  material  is  loaded  or  af 
the  time  the  packaging  or  transfKJrt  unit 
is  closed.  Each  packaging  must 
correspond  to  a  design  type  that  has 
passed  a  leakproofhess  test  at  the 
Packing  Group  n  level.  . 

48  Mixtures  of  solids  which  are  not 
subject  to  this  subchapter  and  toxic 
liquids  maybe  transported  under  this 
entry  without  first  applying  the 

.  classificatioB  criteria  of  Division  6.1, 
provided  there  is  no  free  liquid  visible 
at  the  time  the  material  is  loaded  or  at 
the  time  the  packaging  or  transport  unit 
is  closed.  Each  packaging  must 


correspond  to  a  design  t)rpe  that  has 
passed  a  leakproofness  test  at  the 
Packing  Group  II  level.  This  entry  may 
not  be  used  for  solids  containing  a 
Packing  Group  I  liquid. 

49  Mixtures  of  solids  which  are  not 
subject  to  this  subchapter  and  corrosive 
liquids  may  be  transported  under  this 
entry  without  first  applying  the 
classification  criteria  of  Class  8, 
provided  there  is  no  ft'ee  liquid  visible 
at  the  time  the  materia)  is  loaded  or  at 
the  time  the  packaging  or  transport  unit 
is  closed.  Each  packaging  must 
correspond  to  a  design  type  that  has 
passed  a  leakprooftipss  test  at  the 
Packing  Group  II  level. 

50  Cases;  cartridge,  empty  with 
primer  which  are  made  of  metallic 
casings  and  meeting  the  classification 
criteria  of  Division  1.4  are  not  regulated 
for  domestic  transportation. 

51  This  description  applies  to  items 
previously  described  as  "Toy  propellant 
devices.  Class  C"  and  includes 
reloadable  kits. 

•  •        •        •        • 

15.  In  §172.203.  the  list  of  shipping 
names" in  paragraph  (k)(3)  would  be 
revised  and  a  new  paragraph  (o)  would 
be  added  to  read  as  follows: 

§172.203    AdditkMtaf  deserlpttoft 
requirements. 

•  *         •         •        • 

(k)  *  ♦  • 
(3)  ^   •   • 

Alcoholates  solution.  n.o.s.,  in  alcohol 

Alcohok,  toxic.  n.a«. 

Aldehydes,  toxic,  n.o.s. 

Alkali  metal  alcoholates,  self-beatiog. 

corrosive,  n.o.s. 
Alkaline  earth  metal  alcoholates.  n.o.s. 
Amines,  liquid,  corrosive,  flammable,  n.o.s. 

or  Polyamines,  liquid,  corrosive, 

flammable,  n.o.s. 
Amines,  liquid,  flammable,  corrosive,  n.o.s. 

or  Polyamines,  liquid,  flammable. 

corrosive,  n.o.s. 
Articles,  explosive,  n.o.s. 
Caustic  alkali  liquids,  n.o.s. 
Charges,  propelling 
Chloroformates,  toxic,  corrosive,  n.o.s. 
Combustible  liquid,  n.o.s. 
Components,  explosive  train,  n.o.s. 
Compounds,  tree  or  weed  killing,  liquid, 

flammable,  corrosive,  toxic 
Compounds,  cleaning  liquid,  corrosive, 

flammable,  toxic 
Compressed  or  Liquefied  gasos.  toxic, 

flammable,  n.o.s. 
Compressed  or  Liquefied  gases,  flammable. 

n.o.s. 
Compressed  or  Liquefied  gases,  n.o.s. 
Compressed  or  Liquefied  gases,  toxic,  n.o.s. 
Compressed  or  Liquefied  gases,  oxidizing, 

Q.O.S. 

Contrivances,  water-activated 
Corrosive,  liquid,  acidic,  inorganic  or 

organic,  n.o.s. 
Corrosive,  liquid,  basic,  inorganic  or  organic, 

n.o.s. 


Corrosive  liquids,  flammable,  n.o.s. 
Corrosive  liquids,  n.o.s. 
Corrosive  liquids,  oxidizing,  n.o.s. 
Corrosive  liquids,  toxic,  n.o.s. 
Corrosive  liquids,  water-reactive,  n.o.s. 
Corrosive,  solid,  acidic,  inorganic  or  organic. 

n.o.s. 
Corrosive,  solid,  basic,  inorganic  or  organic. 

n.o.s. 
Corrosive  solids,  flammable,  n.o.s. 
Corrosive  solids,  n.o.s. 
Corrosive  solids,  oxidizing,  n.o.s. 
Corrosive  solids,  self  heating,  n.o.s. 
Corrosive  solids,  toxic,  n.o.s. 
Corrosive  solids,  water-reactive,  n.o.s. 
Disinfectants,  liquid,  toxic,  n.o.s. 
Disinfectants,  solids,  toxic,  n.o.s. 
Disinfectants,  liquid,  corrosive,  n.o.s. 
Dispersant  gas,  n.o.s. 
Dyes,  liquid,  toxic,  n.o.s.  or  Dye 

intermediates,  liquid,  toxic,  n.o.s. 
Dyes,  liquid,  corrosive,  n.o.s.  or  Dye 

intermediates,  liquid,  corrosive,  n.o.s. 
Dyes,  solid,  toxic,  n.o.s.  or  Dye  intermediates. 

solid,  toxic,  n.o.s. 
Dyes,  solid,  corrosive,  n.o.s.  or  Dye 

intermediates,  solid,  corrosive,  n.o.s. 
Environmentally  hazardous  substances, 

liquid  or  solid,  n.o.s. 
Flammable  gases,  solid,  corrosive,  n.os. 
Flammable  liquids,  corrosive,  n.o.s. 
Flammable  liquids,  n.o.s. 
Flammable  liquid,  toxic,  corrosive,  n.o.s. 
Flammable  liquids,  toxic,  n.o.s. 
Flammable  solids,  corrosive,  organic  or 

inorganic.  n.o.s. 
Flammable  solids,  organic,  molten,  n.o.s. 
Flammable  solids,  organic  or  inorganic,  n.o.s. 
Flammable  solids,  toxic,  organic  or  inorganic. 

n.o.s. 
Hdlogenated  irritating  liquids,  n.o.s. 
Hazardous  waste,  liquid  or  solid,  n.o.s. 
Infectious  substances,  affecting  animals 
Infectious  substance*,  affecting  humans 
Insecticide  gases,  n.o.s. 
Insecticide  gases,  toxic,  n.o.s. 
Isocyanates,  toxic,  flammable,  n.o.s.  or 

Isocyanates  solutions,  toxic,  flammable. 

n.o.s. 
Iso<;yanates.  flammable,  toxic.  n.o.s.  or 

Isocyanates  solutions,  flammable,  toxic. 

n.o.s. 
Medicine,  liquid,  flammable,  toxic,  n.o.s. 
Medicines,  liquid,  toxic.  n.o.s. 
Medicine,  solid,  toxic,  n.o.s. 
Metal  powder,  self-heating,  n.o.s. 
Meta!  salts  of  organic  compounds. 

flammable,  n.o.s. 
Metal  powders,  flammable,  n.o.s. 
Metallic  substance,  water- reactive,  n.o.s. 
Metallic  substance,  water-reactive,  self- 
healing,  n.o.s. 
Nitriles,  toxic,  flammable,  n.o.s. 
Nitrilr«.  flammable,  toxic,  n.o.s. 
Nitriles,  toxic,  n.o.s. 
Organic  peroxide  type  B.  liquid 
Organic  peroxide  tj-pe  B,  liquid,  temperature 

controlled 
Organic  peroxide  type  B.  solid 
Organic  peroxide  type  B,  solid,  temperature 

,  controlled 
Organic  peroxide  type  C.  liquid 
Organic  peroxide  tj'pe  C.  liquid,  temperatum 

controlled 
Organic  peroxide  type  C,  solid 
Organic  peroxide  type  C,  solid,  temperatun; 
controlled 
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pcund 


pound 


n.o.s. 
,  n.o.s. 
ing,  n.o.s. 
n.o.s. 
water+reactive.  n.o.s. 


h^ti 


Organic  peroxide  type 
Organic  peroxide  typ)e 

controlled 
Organic  peroxide  type 
Organic  peroxide  type 

controlled 
Organic  peroxide  type 
Organic  peroxide  type 

controlled 
Organic  peroxide  type 
O^nic  peroxide  type 

controlled 
Organic  peroxide  type 
Organic  peroxide  type 

controlled 
Organic  peroxide  type 
Organic  peroxide  tyjje 

controlled 
Organometallic  compdun 

reactive,  flanunab 
Organometallic  com 

reactive,  flammable 
Organometallic  com 
Other  regulated  substahces 
Other  regulated  substapces 
Oxidizing  solid,  n.o.s 
Oxidizing  solid,  corroiive 
Oxidizing  solid,  flamn|able 
Oxidizing  solid,  self- 
Oxidizing  solid,  toxic 
Oxidizing  solid 
Oxidizing  liquid,  n.o. 
Oxidizing  liquid,  corntsive 
Oxidizing  liquid,  toxic 
Pesticides,  liquid,  toxi : 
Pesticides,  liquid,  toxi: 
Pesticides,  liquid,  flan  mable 
Pesticides,  solid,  toxic 
Propellant,  liquid 
Propellant,  solid 
Pyrophoric  liquids,  or|anic 

n.o.s. 
Pyrophoric  metals,  n 

alloys,  n.o.s. 
Pyrophoric  organomet  ill 
Pyrophoric  solids,  org)  mic 
Refrigerant  gases,  n.o. 
Samples,  explosive 

explosives) 
Self-heating  liquid, 

n.o.s. 
Self-heating  liquid,  cofrosiv 
Self-heating  liquid,  inorganic 
Self-heating  liquid,  ot\  ;anic 
Self-heating  liquid,  toj 
Self-heating  liquid,  toic 
Self-heating  solid,  corfosive 
Self-heating  solid 
Self-heating  solid,  orgin 
Self-heating  solid,  oxii  lizing, 
Self-heating  solid,  tox|c 

n.o.s. 
Self-reactive  liquid 
Self-reactive  liquid 

controlled 
Self-reactive  liquid 
Self-reactive  liquid 

controlled 
Self-reactive  liquid 
Self-reactive  liquid 

controlled 
Self-reactive  liquid 
Self-reactive  liquid 

controlled 
Self-reactive  liquid 
Self-reactive  liquid 

controlled 


D,  liquid 

D,  liquid,  temperature 

D.  solid 

D,  solid,  temperature. 

E.  liquid 
E,  liquid,  temperature 

E,  solid 

E,  solid,  temperature 

F,  liquid 
F.  liquid,  temperature 

F,  solid 

F.  solid,  temperatiire 


d  dispersion,  water- 
e,  n.o.s. 

solution,  water- 
.  n.o.s. 

,  toxic,  n.o.s. 
liquid,  n.o.s. 
,  solid,  n.o.s. 
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n.o.s. 
n.o.s. 

,  flammable,  n.o.s. 
,  n.o.s. 

toxic,  n.o.s. 
n.o.s. 


o.s. 


or  morganic, 

or  Pyrophoric 

ic  compound,  n.o.s. 
or  inorganic,  n.o.s. 

(o(  her  than  initiating 

CO  Tosive,  inorganic, 

e,  organic,  n.o.s. 

n.o.s. 
.  n.o.s. 
ic,  inorganic,  n.o.s. 
organic,  n.o.s. 

inorganic,  n.o.s. 
ive.  organic,  n.o.s. 
ic  or  inorganic,  n.o.s. 

n.o.s. 
organic  or  inorganic, 

tyieB 

ty]  e  B,  temperature 

tyi«C 

ty] «  C,  temperature 

ty|ieD 

tyi  le  D.  temperature 

ty]ieE 

ty]  le  E,  temperature 

ty]«F 

ty]  le  F.  temperature 


Self-reactive  solid  type  B  . 

Self-reactive  solid  type  B,  temperature 

controlled 
Self-reactive  solid  type  C 
Self-reactive  solid  type  C,  temperature 

controlled 
Self-reactive  solid  type  D 
Self-reactive  solid  type  D,  temperature 

controlled 
Self-reactive  solid  type  E 
Self-reactive  solid  type  E,  temperature 

controlled 
Self-reactive  solid  type  F 
Self-reactive  solid  type  F.  temperature 

controlled 
Solids  containing  corrosive  liquid,  n.o.s. 
Solids  containing  flammable  liquid,  n.o.s. 
Solids  containing  toxic  liquid,  n.o.s. 
Substances,  explosive,  n.o.s. 
Substances,  explosive,  very  insensitive 

(substances,  EVl)  n.o.s. 
Tear  gas  substances,  liquid  or  solid,  n.o.s. 
Toxic  liquids,  corrosive,  organic  or  inorganic. 

n.o.s. 
Toxic  liquids,  flammable,  organic  or 

inorganic,  n.o.s. 
Toxic  liquids,  organic  or  inorganic,  n.o.s. 
Toxic  liquids,  oxidizing,  n.o.s. 
Toxic  liquids,  water-reactive,  n.o.s. 
Toxic  solids,  corrosive,  organic  or  inorganic, 

n.o.s. 
Toxic  solids,  flammable,  organic  or 

inorganic,  n.o.s. 
Toxic  solids,  organic  or  inorganic,  n.o.s. 
Toxic  solids,  oxidizing,  n.o.s. 
Toxic  solids,  self-heating,  n.o.s. 
Toxic  solids,  water-reactive,  n.o.s. 
Water-reactive,  liquid,  n.o.s. 
Water-reactive,  liquid,  corrosive,  n.o.s. 
Water-reactive,  liquid,  toxic,  n.o.s. 
Water-reactive,  solid,  n.o.s. 
Water-reactive,  solid,  corrosive,  n.o.s. 
Water-reactive,  solid,  flanunable  n.o.s. 
Water-reactive,  solid,  oxidizing,  n.o.s. 
Water-reactive,  solid,  self-heating,  n.o.s. 
Water-reactive,  solid,  toxic,  n.o,s. 
*         •         •         •         • 

(0)  Organic  peroxides  and  self- 
reactive  materials.  The  description  on  a 
shipping  paper  for  a  Division  4.1  (self- 
reactive)  material  or  a  Division  5.2 
(organic  peroxide)  material  must 
include  the  following  additional 
information,  as  appropriate: 

(1)  If  notification  or  competent 
authority  approval  is  required,  the 
shipping  paper  must  contain  a 
statement  of  approval  of  the 
classiBcation  and  conditions  of 
transport. 

(2)  For  Division  4.1  (self-reactive)  and 
Division  5.2  (organic  peroxide) 
materials  that  require  temperature 
control  during  transport,  the  control  and 
emergency  temperature  must  be 
included  on  the  shipping  paper. 

(3)  The  word  "SAMPLE"  must  be 
included  in  association  with  the  basic 
description  when  a  sample  of  a  Division 
4.1  (self-reactive)  material  (see 

§  173.224(c)(4)  of  this  subchapter)  or 
Division  5.2  (organic  peroxide)  material 


(see  §  173.225(c)(4)  of  this  subchapter)  is 
offered  for  transportation  or  transported. 

§172.203    [Amended] 

16.  In  addition,  in  §  172.203.  in 
paragraph  (m)(l).  the  wording  "    .' 
"(Poison)"  would  be  revised  to  read 

" 'Poison*  or 'Toxic' ".  .' 

§172.204    [Amended] 

17.  In  §  172.204,  in  paragraph  (a)(2). 
the  wording  "packed,  marked  and 
labeled."  would  be  revised  to  read 
"packed,  marked  and  labeled/ 
placarded.". 

§172.320    [Amended] 

18.  In  §  172.320.  in  paragraph  (b).  the 
wording  "or  identifying  information" 
would  be  revised  to  read  "or  identifying 
information,  such  as  a  product  code". 

19.  In  §  172.400a.  a  new  paragraph  (c) 
would  be  added  to  read  as  follows: 

§  172.400a  Exceptions  from  labeling. 

***** 

(c)  Notwithstanding  the  provisions  of 
§  172.402(a).  a  subsidiary  hazard  label  is 
not  required  on  a  package  containing  a 
Class  8  (corrosive)  material  which  has  a 
subsidiary  hazard  of  Division  6.1 
(poisonous)  if  the  toxicity  of  the 
material  is  based  solely  on  the  corrosive 
destruction  of  tissue  rather  than 
systemic  poisoning. 

20.  In  §  172.402.  new  paragraphs  (f) 
and  (g)  would  be  added  to  read  as 
follows: 

§172.402  Additional  labeling  requirements. 

***** 

(f]  Division  2.2  materials.  In  addition 
to  the  label  specified  in  Column  6  of  the 
§  172.101  Table,  each  package  of 
Division  2.2  material  that  also  meets  the 
definition  for  Division  5.1  (oxidizer) 
must  be  labeled  "OXIDIZER". 

(g)  Division  2.3  materials.  In  addition 
to  the  label  specified  in  Column  6  of  the 
§  172.101  Table,  each  package  of 
Division  2.3  material  that  also  meets  the 
definition  for: 

(1)  Division  2.1.  must  be  labeled 
FLAMMABLE  GAS; 

(2)  Division  5.1.  must  be  labeled 
OXIDIZER;  and 

(3)  Class  8.  must  be  labeled 
"CORROSIVE". 

§172.402    [Amended] 

21.  In  addition,  in  §  172.402.  the 
following  changes  would  be  made: 

a.  In  paragraph  (a)(2).  in  the  text 
preceding  the  table,  the  wording  "For 
other  than  Class  2  or  Class  1  materials 
(for  subsidiary  labeling  requirements  for 
Class  1  materials  see  paragraph  (e)  of 
this  section)"  would  be  revised  to  read 
"For  other  than  Class  1  or  Class  2 
materials  (for  subsidiary  labeling 


requirements  for  Class  1  or  Qass  2 
materials  see  paragraph  (e)  or 
paragraphs  (fl  and  (g),  respectively,  of 
this  section)". 

b.  In  the  paragraph  (a)(2)  taWe,  in  the 
column  "8",  for  the  entry  "III",  the 
footnote  reference  "••"  would  be 
removed  and  replaced  with  "X",  and 
footnote  **  would  be  removed  and 
reserved. 

c  In  paragraph  (a)(2),  in  the  footnotes 
following  the  table,  the  footnote 
identified  as  "•"  would  be  revised  to 
read  "If  the  flash  point  of  a  material  is 
at  or  above  38  "C  (100  "F).  required  for 
transport  by  air  or  vessel  only." 

§172.411    [Amended] 

22.  In  §  172.411,  in  the  third  sentence 
of  paragraph  {dU  the  wording 
"measuring  at  least  12.7  mm  (0.5 
inches)  in  height"  would  be  rejnoved. 

23.  In  §  172.416,  a  new  sentence 
would  be  added  as  the  last  sentence  of 
paragraph  (b)  to  read  as  follows: 

§172.416    POISON  GAS  labeL 

•  •         •         •         • 

(b)*  •  *  The  words  "TOXIC  GAS" 
may  be  used  in  lieu  of  the  words 
"POISON  GAS". 

24.  In  §  172.430,  a  new  sentence 
would  be  added  as  the  last  sentence  of 
paragraph  (b)  to  read  as  follows: 

§172.430    POtSONIabeL 

•  •         •         *         • 

(b)*   *  *  The  word  "TOXIC"  may  be 
used  in  lieu  of  the  word  "POISON". 

25.  In  §  172.540,  a  new  sentence 
would  be  added  to  the  end  of  paragraph 
(b)  to  read  as  follows: 

§172.540    POISON  GAS  placard. 

•  •        *        •    •.    •  . 

(b)*  *  *  The  words '"TOXIC  GAS" 
may  be  used  in  lieu  of  the  words 
"POISON  GAS". 

§172.M7    [Amended]     , 

26.  In  §  172.547,  in  paragraph  (b),  the 
wording  "25  mm  (0.98  inches)"  would 
be  removed  and  replaced  with  "12  mm 
(0.5  inch)". 

27.  In  §  172.554,  a  new  sentence 
would  be  added  to  the  end  of  paragraph 
(b)  to  read  as  follows: 

§172.554    POtSON  placard. 

«        •        •        *        • 

(b)*  •  *  The  word  "TOXIC"  may  be 
used  in  lieu  of  the  word  "POISON". 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

28.  The  authority  citation  for  part  173      foi 
would  continue  to  read  as  follows:  un 
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requirements  for  Class  1  or  Qass  2 
materials  see  paragraph  (e)  or 
paragraphs  (fl  and  (g),  respectively,  of 
this  section)". 

b.  In  the  paragraph  (a)(2)  table,  in  the 
column  "8",  for  the  entry  *II1",  the 
footnote  reference  ""*"  would  be 
removed  and  replaced  with  "X",  and 
footnote  *•  would  be  removed  and 
reserved. 

c  In  paragraph  (a)(2).  in  the  footnotes 
following  the  table,  the  footnote 
identified  as  "*"  would  be  revised  to 
read  "If  the  flash  point  of  a  material  is 
at  or  above  38  "C  (100  "F).  required  for 
transport  by  air  or  vessel  only." 

S  172.411    [Amended] 

22.  In  §  172.411,  in  the  third  sentence 
of  paragraph  (d).  the  wording 
"measuring  at  least  12.7  mm  (0.5 
inches)  in  height"  would  be  repioved. 

23.  In  §  172.416,  a  new  sentertce 
would  be  added  as  the  last  sentence  of 
paragraph  (b)  to  read  as  follows: 

S  172.416    POISON  GAS  labeL 


(b)*  •  *  The  words  "TOXIC  GAS" 
may  be  used  in  lieu  of  the  words 
"POISON  GAS". 

24.  In  §  172.430,  a  new  sentence 
would  be  added  as  the  last  sentence  of 
paragraph  (b)  to  read  as  follows: 

{172.430    POISONIabeL 

(b)»  *  *  The  word  "TOXIC"  may  be 
used  in  lieu  of  the  word  "POISON". 

25.  In  §  172.540,  a  new  sentence 
would  be  added  to  the  end  of  paragraph 
(b)  to  read  as  follows: 

§172.540    POISON  GAS  placard. 

(b)*  •  *  The  words  "TOXIC  GAS" 
may  be  used  in  lieu  of  the  words 
"POISON  GAS". 

$172,947    [Amended]     , 

26.  In  §  172.547,  in  paragraph  (b),  the 
wording  "25  mm  (0.98  inches) '  would 
be  removed  and  replaced  with  "12  mm 
(0.5  inch)". 

27.  In  §  172.554,  a  new  sentence 
would  be  added  to  the  end  of  paragraph 
(b)  to  read  as  follows: 

$172,554    POISON  placard. 

(b)*  •  *  The  word  "TOXIC"  may  be 
used  in  lieu  of  the  word  "POISON". 

PART  173— SHIPPERS-GENERAL 
RECMilREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

28.  The  authority  citation  for  part  173 
would  continue  to  read  as  follows: 


Authority:  49  App.  U.S.C  1803, 1804. 
1805. 1806. 1807. 1808. 1817;  49CFR  part  1, 
unless  otherwise  noted. 

29.  In  §  173.2a.  in  the  paragraph  (b) 
table,  two  notes  would  be  added  at  the 
end  of  the  table  to  read  as  follows: 

§173.28    Classlflcatton  of  8  material  having 
more  than  one  hazard. 


(b)*   •  « 

Precedence  of  Hazard  Tabh 

•         •         *         •         • 

Note  1:  The  most  stringent  packing  group 
assigned  to  a  hazard  of  the  material  takes 
precedence  over  other  packing  groups;  for 
example,  a  material  meeting  Qass  3  PG II  and 
Division  6.1  PG  1  (oral  toxicity)  is  classified 
as  Class  3  PG  I. 

Note  2:  A  material  which  meets  the 
definition  of  Qass  8  and  has  an  inhalation 
toxicity  by  dusts  and  mists  which  meets 
criteria  for  Packing  Group  I  specified  in 
Sl73.133(a)(l)  must  be  classed  as  Division 
6.1  if  the  oral  or  dermal  toxicity  meets 
criteria  for  Packing  Group  I  or  II.  If  the  oral 
or  dermal  toxicity  meets  criteria  for  Packing 
Group  III,  the  material  must  be  classed  as 
Qass  8.    ' 

§173.2a    (Amended) 

30.  In  addition,  in  the  paragraph  (b) 
table,  the  following  changes  would  be 
made: 

a.  At  the  intersection  of  the  line  entry 
"4.2  n"  and  the  column  entry  "8  I 
liquid",  the  wording  "(3)"  would  be 
revised  to  read  "8". 

b.  At  the  intersection  of  the  line  entry 
"4.2  n"  and  the  column  entry  "8 II 
liquid",  the  wording  "(3)"  would  be 
revised  to  read  "4.2". 

c.  At  the  intersection  of  the  line  entry 
"4.2  n"  and  the  column  entry  "8  ID 
liquid",  the  wording  "(3)"  would  be 
revised  to  read  "4.2". 

d.  At  the  intersection  of  the  line  entry 
"4.2  ni"  and  the  column  entry  "8  I 
liquid",  the  wording  "{^)"  would  be 

-  revised  to  read  "8". 

e.  At  the  intersection  of  the  line  entry 
"4.2  III"  and  the  column  entry  "8  II 
liquid",  the  wording  "(3)"  would  be 
revised  to  read  "8". 

f.  At  the  intersection  of  the  line  entry 
"4.2  ni"  and  the  column  entry  "8  III 
liquid",  the  wording  "(»)"  would  be 
revised  to  read  "4.2". 

31.  In  §  173.9,  a  new  paragraph  (e) 
would  be  added  to  read  as  follows: 

§  1 73.9    Cars,  truck  bodies,  freight 
containers,  or  trailers  containing  lading 
which  has  been  fumigated  or  treated  with 
Class  3,  Dhrlsion  2.1. 2.3,  or  6.1  materials. 

***** 

(e)  See  §  176.76(i)  of  this  subchapter 
for  requirements  for  fumigated  transport 
units  on  vessels. 


§173.21    [Amended] 

32.  In  §  1 73.21.  in  the  first  sentence  of 
paragraph  (f)(2).  the  wording  "Columns 
4a  and  4b."  would  be  revised  to  read 
"Columns  5  and  6.". 

§173.22    [Amended] 

33.  In  §  173.22.  in  paragraph  (a)(3)(i). 
the  first  word  "The"  would  be  removed 
and  replaced  with  the  wording  "Except 
for  the  marking  on  the  bottom  of  a  metal 
or  plastic  drum  with  a  capacity  over  100 
liters  which  has  been  reconditioned, 
remanufactured  or  otherwise  converted, 
the". 

34.  In  §  173.24,  paragraph  (d)  would 
be  revised  to  read  as  follows: 

§  173.24    General  requirements  for 
packaglngs  and  packages. 

•        •        •        •        • 

(d)  Specification  pockogings  and  VN 
standard  pockagings  manufactured 
outside  the  L/.S.— (1)  Specification 
pockogings.  A  specification  packaging, 
incluoing  a  UN  standard  packaging 
manufactured  in  the  United  States,  must 
conform  in  all  details  to  the  applicable 
specification  or  standard  in  part  178  or 
part  179  of  this  subchapter. 

(2)  UN  standard  pockagings 
manufactured  outside  the  United  States. 
A  UN  standard  fiackaging  manufactured 
outside  the  United  States,  in  accordance 
with  national  or  international 
regulations  based  on  the  UN 
Recommendations  on  the  Transport  of 
Dangerous  Goods,  may  be  Imported  and 
used  as  an  authorized  packaging  under 
the  provisions  of  paragraph  (c)(1)  of  this 
section,  subject  to  the  following 
conditions  and  limitations: 

(i)  The  packaging  fully  conforms  to 
applicable  provisions  in  the  UN 
Recommendations  on  the  Transport  of 
Dangerous  Goods  and  the  requirements 
of  this  subf>art,  including  reuse 
provisions; 

(ii)  The  packaging  is  capable  of 
passing  the  prescribed  tests  in  part  1 78 
of  this  subchapter  applicable  to  that 
standard;  and 

(iii)  The  competent  authority  of  the 
country  of  manufacture  provides 
reciprocal  treatment  for  UN  standard 
packagings  manufactured  in  the  U.S. 

§173.24    [Amended] 

35.  In  addition,  in  §  173.24,  in 
paragraph  (e)(4)(ij),  the  wording 
"flammable  or  poisonous  gases;"  would 
be  revised  to  read  "flammable, 
poisonous,  or  asphyxiant  gases;". 

36.  In  §  173.25,  paragraph  (a) 
introductory  text  would  be  revised  and 
a  new  paragraph  (b)  would  be  added  to 
read  as  follows: 
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§  173.25    Authorized  |»ackag«s  and 
overpacks.  i 

(a)  Authorized  paf:kages  containing 
hazardous  materials  may  be  offered  for 
transportation  in  anjoverpack  as  defined 
in  §171.8  of  this  subchapter,  if  all  of  the 
following  condition  >  are  met: 


; accorda  nee 


(b)  Shrink-wrapped 
wrapped  trays  may 
packagings  for  inner 
prepared  in 
quantity  provisions 
commodity  provisions 
subchapter,  provid 
package  is  capable 
performance  standaH 
Group  III  perform, 
package  may  not 
gross  weight. 


or  stretch- 
»  used  as  outer 
packagings 

with  the  limited 


lauD 


or  consumer 
of  this 
that  the  complete 
meeting 
s  at  the  Parking 
e  level.  Each 
20  kg  (44  lbs) 


ex(«ed 


37.  In  §173.28.  paragraph  (b)(1) 
would  be  amended  |y  adding  a  new 
first  sentence,  paragraph  (b)(4)  would  be 
revised  and  new  pai^graphs  (b)(7)  and 
(cM4)  would  be  addad  to  read  as  follows: 


and 


§173.28    Reuse.  I 
remanufacture  of  padugings. 


(b)"   •  • 

(1)  Before  reuse,  a 
examined  and  deter^iined 
of  withstanding  the 
specified  in  subpart 
this  subchapter.  *  * 


packaging  must  be 
to  be  capable 
)erformance  tests 
vl  of  Part  178  of 


(4)  N4etal  and  plas  ic  dnmis  and 
jerricans  used  as  sin  ;ie  packagings  or 
the  outer  packagings(  of  composite 
packagings  are  authorized  for  reuse  only 
when  they  are  marked  in  a  jiermcment 
manner  (e.g.,  embossed)  in  millimeters 
with  the  nominal  or  minimum  thickness 
of  the  packaging  malerial,  as  required  by 
§  178.503(a)(9)  of  this  subchapter,  and 
conform  to  the  folloi  zing  minimum 
thickness  criteria: 


Maxh 
mum  ca- 
pacity 
not  over 


20  L  

30  L  

40  L  

60  L  

120  L  ... 
220  L  ... 


Minimum  ttfckness  o<  packaging 
material 


Metai  drum 
jerrican 


0.63  mm  (0. 

inch). 
0.73  mm  (0. 

inch). 
Q.73  mm  (0. 

inch). 
0.92  mm  (0. 

inch). 
0.92  mm  (0. 

Inch). 
0.92  mm  (0. 

inch)'. 


or 


1125 


1129 


129 


1136 


136 


,106 


Plastic  drum  or 
jerrican 


1.1  mm  (0.043 

inch) 
1.1  mm  (0.043 

rch) 
1.8  rwn  (0.071 

Inch) 
1.8  mm  (0.071 

inch) 
2-2  mn  (0.087 

inch) 
Z2  mm  (0.087 

inch) 


Maxi- 
mum ca- 

Minimum thickness  of  packaging 
material 

pacity 
not  over 

Metal  drum  or 
ierncan 

Plastic  drum  or 
jerrican 

450  L  ... 

1.77  mm  (0.070 
inch). 

5.0  mm  (0.197 
inch) 

'  Mete)  drums  or  jerricans  constructed  wrth  a 
minimum  thickness  of  0.8  mm  (0.03  inch) 
body  and  1.1  mm  (0.043  inch)  heads  are  au- 
thorized. 


(7)  Notwithstanding  the  provisions  of 
paragraph  (b)(2)  of  this  section,  a 
packaging  otherwise  authorized  for 
reuse  may  be  reused  writhout  being 
subjected  to  the  leakproofhess  test  with 
air  provided  the  packaging: 

(ij  Is  refilled  with  a  material 
compatible  with  the  previous  Lading: 

(ii)  Is  offered  for  transportation  or 
transported  by  a  private  carrier,  contract 
carrier,  or  by  a  common  carrier  in  a 
transport  vehicle  or  freight  container       ( 
used  exclusively  for  sinrh  service, 
within  a  distribution  chain  controlled 
by  the  offeror:  and 

(iii)  Is  constructed  of  stainless  steel, 
monel  or  nickel  with  a  thickness  not 
less  than  one  and  one-half  times  the 
nominal  thickness  prescribed  in 
paragraph  (b)(4)  of  this  section  or.  if 
constructed  of  another  material  or 
thickness,  is  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  for  reuse  without  retesting  in 
accordance  with  the  provisions  of  this 
paragraph. 

(c)*  •  • 

(4)  The  markings  applied  by  the 
reconditioner  may  be  different  from 
those  applied  by  the  manufacturer  at  the 
time  of  original  manufacture,  but  may 
not  identify  a  greater  performance 
capability  than  that  for  which  the 
original  design  type  had  been  tested  (for 
example,  the  reconditioner  may  mark  a 
drum  which  was  originally  marked  as 
IAI/Yl.8  as  IAI/Yl.2  or  IAI/Zl.8). 


§173.28    [Amended] 

38.  In  addition,  in  §  173.28(c)(3),  in 
the  first  sentence,  the  reference 

"§  178.503(c)"  would  be  revised  to  read 
*•§  178.503(c)  and  (d)". 

§173.33    [Amended] 

39.  In  §  173.33,  in  paragraph  (c)(5). 
the  wording  "Division  6.1"  would  be 
revised  to  read  "Division  6.1,  Packing 
Group  I  or  II". 

§173.52    [Amended] 

40.  In  §  173.52,  in  paragraph  (b).  Table 
1.  the  following  changes  would  be 
made: 

a.  In  the  second  entry,  the  wording 
"Some  articles,  such  as  detonators  for 


blasting,  detonator  assemblies  for 
blasting  and  primers,  cap-type,  are 
included,  even  though  they  do  not 
contain  primary  explosives."  would  be 
added  at  the  end  of  the  entry  following 
the  wording  "features.". 

b.  In  the  nfth  and  sixth  entries,  the 
wording  ",  gel"  would  be  added 
immediately  following  the  wording 
"flammable  liquid"  and  immediately 
preceding  the  wording  "or  hypergolic 
liquid". 

41.  In  §  173.59.  the  following 
definitions  would  be  added  in 
appropriate  alphabetical  order  to  read  as 
follows: 

§173.59    Descriptions  of  terms  (or 
explosives. 

***** 

Charges,  propelling  for  cannon. 
Articles  consisting  of  a  propellant 
charge  in  any  physical  form,  with  or 
without  a  casing,  for  use  in  a  cannon. 

Propellant,  liquid.  Substances 
consisting  of  a  deflagrating  liquid 
explosive,  used  for  propulsion. 

Propellant,  solid.  Substances 
consisting  of  a  deflagrating  solid    . 
explosive,  used  for  propulsion. 


§173.50    [Amended] 

42.  In  addition,  in  §  173.59,  the 
following  changes  would  be  made: 

a.  For  the  description  "Charges, 
propelling",  the  wording  "or  for 
reducing  drag  for  projectiles"  would  be 
added  immediately  following  "in 
cannon  or". 

b.  For  the  description  "Powder, 
smokeless" ,  in  the  first  sentence,  the 
word  "generally"  would  be  removed, 
and  the  wording  "and  charges 
propelling  for  cannon"  would  be  added 
at  the  end  of  the  last  sentence, 
immediately  following  the  wording 
"charges,  propelling". 

c.  For  the  description  "Propeilants", 
the  wording  "or  for  reducing  the  drag  of 
projectiles"  would  be  added  at  the  end 
of  the  sentence  immediately  following 
the  word  "propulsion", 

43.  In  §  173.60,  paragraph  (b)(15) 
would  be  added  to  read  as  follows: 

§  173.60    General  packag<r>g  requirements 
for  explosives. 

•        *        *        «        *    . 

(b)*  *  * 

(15)  Plastic  packagings  must  not  be 
liable  to  generate  or  accumulate 
sufficient  static  electricity  that  a 
discharge  could  cause  the  packaged 
explosive  to  ignite  or  the  packaged 
article  to  function. 

44.  In  §  173.62,  paragraph  (a)  would 
be  revised,  a  new  sentence  would  be 
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added  after  the  second  sentence  in 
paragraph  (b),  the  Explosives  Table  in 
paragraph  (b)  would  be  amended  by 
adding  or  removing  entries,  in 
appropriate  alpha-numerical  sequence; 
and  the  Table  of  Packing  Methods  in 
paragraph  (c)  and  paragraph  (d)  would 
be  revised  to  read  as  follows: 

§  173.62    Specific  packaging  requirements. 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  when  the  §  172.101 
Table  specifies  that  an  explosive  must 
be  packaged  in  accordance  with  this 
section,  only  non-bulk  packagings 
which  conform  to  the  provisions  of 
paragraphs  (b),  (c),  and  (d)  of  this 
section,  and  the  applicable  requirements 
in  §§  173.60  and  173.61  may  be  used, 


u 
A 

\ 

rr 
n 
E 


U 
U 
U 

u 
u 

Ul 
Ul 


Packing  method 
(1) 


E-l(a) 


Inner  packaging 
(2) 


Not  necessary 


E-1(b) 


E-2 


Bags: 

Paper,  Kraft 

Plastc 
Sheets: 

Plastic 


Receptacles: 

Metal 

Paper 

Plastic 
Sheets: 

Plastic 
Bags: 

paper,     mxjltiwall, 

woven  plastics 


water     r 


E^ 


Plastic 
Rubber 
Textile 

Rubberized  textile 
Intemrtecfiate 


Plastic 

Rubber 

Textile 

Rutjberized  textile 
Barrels: 

Wood 
Receptacles 

Plastic 
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added  after  the  second  sentence  in 
paragraph  (b),  the  Explosives  Table  in 
paragraph  (b)  would  be  amended  by 
adding  or  removing  entries,  in 
appropriate  alpha-numerical  sequence; 
and  the  Table  of  Packing  Methods  in 
paragraph  (c)  and  paragraph  (d)  would 
be  revised  to  read  as  follows: 

§  173.62    Specific  pacloging  requirements. 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  when  the  §  172.101 
Table  specifies  that  an  explosive  must 
be  packaged  in  accordance  with  this 
section,  only  non-bulk  packagings 
which  conform  to  the  provisions  of 
paragraphs  (b),  (c),  and  (d)  of  this 
section,  and  the  applicable  requirements 
in  §§  173.60  and  173.61  may  be  used. 


unless  otherwise  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

(b)  •  *  *  However,  the  packing 
method  authorized  under  E-103  may 
replace  the  packing  method  listed  in  the 
Explosives  Table.  *  •  • 

Explosives  Table    , 


Explosives  Table— Continued 


Identiftcation  No. 


Identification  No. 


{ADD) 


UN0075 
UN0143 
UN0491 
UN0492 
UN0493 
UN0494 
UN0495 


Packing  methods 


E-159 
E-159 
E-158 
E-151 
E-t51 
E-140 
E-159 


UN0496 

UN0497 

UN0498 

UND499 , 

NA0276  ., 

NA0323  

NA0337  

[REMOVE) 

UN0075  

UN0143  

UN0273 

UN0274  

NA0273  

NA0274  


Packing  methods 


E-13 

E-159 

E-22 

E-22 

E-114 

E-114 

E-134 

US001 

US001 

E-I58(a).(b),(c) 

E-158(a),(b).(c) 

E-22(a),(b).(c) 

E-22(a).(b),(c) 


Cc) 


Table  of  Packing  Methods 


Packing  method 
(1) 


E-1(a) 


B-1(b) 


E-2 


c-a 


Inner  packaging 
(2) 


Not  necessary 


Bags: 

Paper,  Kra« 

Plastic 
Sheets: 

Plastic 


Receptacles: 

Metal 

Paper 

Plastic 
Sheets: 

Plastk: 
Bags: 

paper,     multiwatl, 

woven  plastks 


Outer  packaging 
(3) 


water     resistant 


Plastc 

Rubber 

Textile 

Rubt)erized  textile 
Intermediate 


Plastic 

Rubber 

Textile 

Rubberized  textile 
Barrels: 

Wood 
Receptacles 

Plastic 


Bags: 

Paper,     multiwall,     water     resistant 

(5M2) 

Textile,  sitt-proof  (5L2) 

Textile,  water  resistant  {5L3) 

PlastK,  woven,  sift-proof  (5H2) 

PtastK,  woven,  water  resistant  (5H3) 

PlastK.  film  (5H4) 
Barrete: 

Wood,  renwvable  head  (2C2) 
Boxes: 

Wood,  ordinary  (4C1) 

Plywood  (40) 

Reconstituted  woqd  {4F) 
Drums: 

Steel,  removable  head  (1A2) 
Barrels: 

Wood,  ren>oyat>le  head  (2C2) 
Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 
Dnjnris: 

Fiber  (1G) 

Steel,  rerrxjvable  head  (1A2) 
Note:  Flennovable  head  plastic  drums 

(1H2)  are  authorized  lor  UN  0219. 
Barrels: 

Wood,  removaljle  head  (2C2) 
Drums: 

Plastic,  renwvabte  head  (1H2) 

Steel,  removable  head  (1A2) 


Partwuter  packaging  excepbon/require- 
ment 


(4) 


tor  all  entnes  2  for  aU  entries  except 
UN  0402. 


3.4,01. 
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Table  of  Packing  Mti  hods— Continued 

« 

Packing  meWiod 

rrmer  packaging 

Outer  packaging 

Parbcular  packaging  exceptkm/require- 
ment 

5  9 

(1) 

(2) 

(3) 

(4) 

E-«(a)  

Bece\ 

itacles: 

Barrels: 

Fft] 

Mtioard 

Wood,  removable  head  (2C2) 

Mel 

al 

Boxes: 

. 

Pa 

Pla 

Stic 

Steel  (4A) 
Fiberboard  (4G) 

' 

Ru 

jberized  textile 

natural  wood,  ordinary  (4C1) 
Wood.  sitHxoof  (4C2) 

Plywood  (4D) 
Reconstituted  wood  (4F) 

SS 

E-^(b) 

Op«JC 

lal 

Drums: 

Aluminum,  removable  head  (182) 

Fiber  (1G) 

Steel,  removable  head  (1A2) 
Atofe.  steel  drums  (1A2)  must  be  dust 

tight 

1 

.E-5  

Bags 

Pla 

Shec 

Stic 
S: 

Boxes: 
Fiberboard  (4G) 
Wood,  sift-proof  (4C2) 

- 

3 

Pa 
Pa 

)er,  Kraft 
)er,  waxed 

Plywood  (40) 
Reconstituted  wood  (4F) 

f^ 

E-6  (a)(i) 

Fof  V 

etted  explosives: 

Barrels: 

D 

*•     ^^    \*"f\'f    

Bags 
Pla 
Ru 

Stic 

)berized.  textile 

Wood,  removable  head  (2C2) 
Boxes: 
Fiberboard  (4G) 

- 

Wood,  ordinary  (4C1) 
Plywood  (4D) 
Reconstituted  wood  (4F) 
Dmms: 
Steel,  removable  head  (1A2) 
Fiber  (1G)' 

JL 

E-€  (a)(H) 

For  V 

Bags 

Ru 

Te 

etted  explosives: 

Dber 
itile 

Barrels: 

Wood,  removable  head  (2C2) 
Drums: 

Steel,  removable  hesKJ  (1A2) 

Ru 

jberized  textile 

Fiber  (1G) 

— 

Interi 

lediate: 

1     Q 

Bags 

.^■"L^^^H 

Ru 
Ru 

Dber 

abenzed  texfite 

■       . 

PU 

sties 

E-6<b) 

For  c 

esensitized  explosives: 

For  desensitized  explosives: 

Sami 

1  as  for  wetted  explosives  except 

Same  as  for  wetted  exptosives  except 

tha 

us 

t  any  fibertxaard  boxes  niay  be 
id  as  inner  packaging  and  any  tex- 

that  any  fiberboard  boxes  may  be 
used  as  inner  packagings  and  any 

tile 

bags  as  intermediate  packaging 

textile  bags  as  intermediate  packag- 
ing 

394 

E-«  .... 

Rec€ 

ptacles: 

Barrels: 

D15,D13. 

W3 
She* 

terproof  material 
ts: 

Wood,  removable  head  (2C2) 
Boxes: 

Wi 

terproof 

Steel  (4A) 
Aluminum  (4B) 
;  Plastics,  solid  (4H2) 
Fiberboard  (4G) 
Wood,  ordinary  (4C1) 
Plywood  (4D) 

- 

' 

Reconstituted  wood  (4F) 
Drums: 
Fiber  (1G) 
Steel,  removable  head  (1A2) 

Aluminum,  removable  head  (1 B2) 

Ml 

- 

' 

Federal  Register  /  Vol 
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Packing  method 
(1) 


E-^ 


E-10 


E-11 


E-12 


Inner  packaging 
(2) 


Bags: 

Oil-resistant 
Sheets: 

Plastic 
Cans: 

Metal 


Bags: 

Waxed  paper 

Plastk: 

Rubberized  textile 
Sheets:  waxed  paper, 

plastics,  rubberized  textile 
Bags: 

Waxed  paper 

Plastic 

Rubberized  textile 
Sheets: 

Waxed  paper 

Plastic 

Textile 

Rubberized  textile 
Bags: 

Oil-resistant 
Sheets: 

Plastic 
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Table  of  Packing  Methods— Continued 


Packing  method 
(1) 


E-9 


E-10 


E-11 


E-12 


Inner  packaging 
(2) 


Bags: 

Oil-resistant 
Sheets: 

Plastic 
Cans: 

Metal 


Bags: 

Waxed  paper 

Plastic 

Rubberized  textile 
Sheets:  waxed  paper, 

plastics,  rut)berized  textile 
Bags: 

Waxed  paper 

Plastk: 

Rubberized  textile 
Sheets: 

Waxed  paper 

Plastic 

Textile 

Rubtjerized  textile 
Bags: 

Oil-resistant 
Sheets: 

Plastic 


Outer  packaging 


(3) 


Bags: 
Paper,  multiwall  water  resistant  (5M2) 
Textile,  sift-prool  (5L2) 
Textile,  water  resistant  (5L3) 
Woven  plastic,  without  inner  lining  or 
coating  (5H1) 

Woven  plastic  sift-  proof  (5H2) 
Woven  plastic,  water  resistant  (5H3) 
Plastic  film  (5H4) 
Boxes: 
Fiberboard  (4G) 
Wood,  ordinary  (4Cl) 
Plywood  (4D) 
Drums: 
Fiber  (1G) 

Steel,  removable  head  (1A2) 
Note:  If  bags  of  5H2,  5H3.  5H4.  or  5M2 
are  used,  no  inner  packaging  nec- 
essary. 
Barrels: 

Wood,  removable  head  (2C2) 
Boxes: 
Wood,  ordinary  (4C1) 
Plywood  (40) 
Reconstituted  wood  (4F) 
Barrels: 

Wood,  removable  head  (2C2) 
Boxes: 
Wood,  ordinary  (4C1) 
Fit)eTt>oard  (4G) 
Plywood  (4D) 
Reconstituted  wood  (4F) 
Drums: 

Fiber  (1G) 
Bags: 
Paper,     multiwall,     water     resistant 
(5M2) 

Woven  plastic,  without  inner  lining  or 
coating  {5H1)  . 
Woven  plastic,  sift-proof  (5H2) 
Woven  plastic,  water  resistant  (5H3) 
Plastic  film  (5H4) 
Textile,  sift-proof  {5L2) 
Textile,  water  resistant  (5L3) 
Boxes: 
Fibertxjard  (4G) 
Wood,  ordinary  (4Cl) 
Plywood  (4D) 
Reconstituted  wood  (4F) 
Steel  (4A) 
Ahjmtnom  (4B) 
Plastics,  solid  (4H2) 
Drums: 
Fiber  (1G) 

Steel,  removable  head  (1A2) 
Aluminum,  removable  head  (1B2) 
Note:  If  bags  of  5H2  or  6H3  are  used, 
no  inner  packaging  is  necessary. 


Particular  packaging  exceptkjo/require- 
mer>t 

(4) 


D13 


D14 
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Table  of  Packing  Methods— Continued 

>« 

Packing  method 

Inner  packaging 

Outer  packaging 

PartKular  packaging  exception/require- 
ment 

(1) 

(2) 

(3) 

(4) 

E-i3(a) 

Foi 
Ba, 

wetted  exptosives 

Barrets: 
Wood,  removable  head  (2C2) 

f 

lastic 

Boxes: 

■ 

V 

toven  plastics 

Fiberboard  (4G) 

-                      .                             _         ,^ 

F 

aper,  muttiwall,  water  resistant 

Wood,  ordinary  (4CI) 

Sh( 

ets: 

Plywood  (40) 

- 

f 

lastic 

Reconstituted  wood  (4F) 
Drums: 
Fiber  (1G) 

E-I3<b) 

Foi 

Ba< 
F 
F 

F 
Bo) 

F 
Sh< 

F 

dry  exptosives 

s: 

aper 

lastic 

Qven  plastics 

aper,  multiwall,  water  resistant 

es: 

bert)oard 

ets; 

astic 

Barrels: 

Wood,  removable  head 
xl    (2C2) 
Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4CI) 

Plywood  (4D) 

Reconstituted  wood  (4F) 
Drums: 

Fiber  (1G) 

E-15(a)  

Not 

necessary 

Drums: 
Aluminum,  removable  head  (1B2) 
Steel,  removable  head  (1A2) 

E-I5(b)  

Ba( 
V 
P 

F 

She 

P 

R 

s: 

aterproof  paper 

astic 

jbbemed  textile 

ets: 

astic 

ubberized  textile 

Barrels: 

Wood,  removable  head  (2C2) 
Boxes: 

Wood,  ordinary  (4CI) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Fiberboard  (4G) 
Drums: 

Fiber  (1G) 

E-17  

Car 

S' 

K 

etal 

Wood,  ordinary  (4C1) 

Hec 

eptacies 

Plywood  (4D) 

G 

ass 

Reconstituted  wood  (4F) 

• 

P 

astic 

E-18  

Bafi 

s; 

Barrels: 

P 

ipet 

Wood;  rerTKJvable  head  (2C2) 

P 

astic 

Boxes: 

She 
P 

Bts: 
astic 

Fibertxjard  (4G) 
Wood,  ordinary  (4C1) 

- 

„. 

Plywood  (40) 

Reconstituted  wood  (4F) 
Drums; 
Fiber  (16) 

-         - 

Plywood  (ID) 

Steel,  removable  head 

(1A2) 

.     -. 

E-190)  

Not 

necessary 

Drums: 
Aluminum,  removable  head  (iB2) 
Steel,  removable  head  (1A2) 
Plastic,  renfiovable  head  (1H2) 

7 

E-19(b)  .- 

Bag 

P 

She 

astic 
its: 

Barrels: 

Wood,  removable  head  (2C2) 
Boxes: 

i  • 

P 

astc 

Wood,  ordinary  (4C1) 
Plywood  (4D) 
Reconstituted  wood  (4F) 
Drunrs: 

i 

f 

Fiber  (1G) 

•% 
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P^^ng  method 
(1) 


E-20 


E-21 


E-22(a) 


E-25 


Inner  packaging 
(2) 


Receptacles: 
Metal 
Plastrc 
Wood 
Fibertxiard 


E-22{b) 
E-22(c) 

E-24(a) 
E-24(b) 


Boxes: 

Fibert)oard 
Cans: 

Receptacles: 

Waterproof  paper 

F>tastk: 
Atote;  PlastK  used  must  not  be 

generate    statk:    electricity    t 

tained  sut>stances. 
Bags: 

Paper,  Kraft 

PlastK 

Textile 

Rubberized  textile 


Receptacles: 
Fibertxard 
Metal 
Rastic 


Not  Necessary 


Bags; 

Rubber 

Rubberized  textile 

Plastic 
Bags; 

Rubber 

Rutjberized  textile 

Piastre 
Intermediate; 
Bags: 

Rubber 

Rubber  textile 

Plastic 
Bags; 

Plastk: 
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Table  of  Packing  Methods— Continued 


Packing  method 
(1) 


E-20 


E-21 


E-22(a) 


E-22(b) 


E-22(c) 


E-24(a) 


E-24{b) 


E-25 


Inner  packaging 
(2) 


Receptacles: 
Metal 
Plastic 
Wood 
Fibertxjard 


Boxes: 

Fibeft)oard 
Cans: 

Receptacles: 
Watefproof  paper 
Plastic 

Note:  Plastic  used  must  not  l>e  liable  to 
generate  static  electricity  by  con- 
tained sut>stances. 


Outer  packaging 
(3) 


Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1)    ' 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Plastics,  solid  (4H2) 
Drums: 

Fiber  (10) 
Boxes; 

Wood,  sift-proof  (4C2) 

Plywood  (4D) 

Reconstituted  wood  (4F) 


Paper,  Kraft 
Plastic 
Textile 
Rubberized  textile 


Receptacles: 
Fibertx)ard 
Metal 
Rastic     _ 


Not  Necessary 


Bags: 

Rubber 

Rut*erized  textile 

Plastic 
Bags: 

Rubber 

Rutjberized  textile 

Plastic  ; 

Intermediate: 
Bags: 

Rubber 

Rubber  textile 

Plastic 
Bags: 

Plastic 


Particular  packaging  exceptkxVrequifB- 
ment 


(4) 


55. 


Barrels: 

Wood,  removable  head  (2C2) 
Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Wood,  sift-proof  (4C2) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 
Drums: 

Fiber  (1G) 

Plywood  (ID) 
Boxes: 

Fiberboard  (4Q) 

Wood,  ordinary  (4C1) 

Wood,  stft-proof  (402) 

Plywood  (4D) 

Reconstituted  wood  (4F) 
Dmms: 

Steel,  removable  head  (1A2) 

Fiber  (1G) 

Plywood  (ID) 
Jerricans: 

Steel  (3A1) 

Steel,  removable  head  (3A2) 
Boxes: 

Fiberboard  (4G) 


Drums: 

Steel,  removable  head  (1A2)  with  coat- 
ing other  tt>an  lead 


11  for  UN  0411. 


10. 


8.  9.  10. 


Drums: 
Fiber  (1G) 
Steel,  removable  head  (1A2) 
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Padofig  method 


0) 


E-26 


E-102  ..,.. 


Table  of  Packing  Methods— Continued 


T/ 


E103 


E-106 


E-107 
(a)  ...... 


E-107  (b)  _.. 


Outer  packaging 
<3) 


Barrels:  53. 

Wood,  removable  head  (2C2) 
Boxes: 

Fiberboard  (4G) 

Wood,  ortfinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 
Drunrw: 

Fiber  (1G) 
Bags: 

Plastic  sift-prool  (5H2) 
Boxes:  13, 48,  49. 

Wood,  ordinary  (4C1) 

Ptywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

AlwnirHjm  (4B) 

Expanded  plastics  (4H1) 

Fibertoaid  (4Q) 

Plastics,  soNd  (4H2) 
Crates: 

(For  large  articles) 
Drums: 

Steel,  removable  head  (1A2) 

Fiber  (1G) 

Aluminum,  removable  head  (1 B2) 
Mud  be  speciftcaHy  auttiorued  by  the  Associate  AdrTwwstrator  for  Hazardous  Matenais  Safety  prior  to  transportatiorv  See 
5§  173.57  and  1 73.5a  For  an  interrwtionai  shipment,  the  pacltage  must  be  mailced  with  "Packaging  authorized  by  conv 
setent  authority  of  the  United  States  ol  America  (USA)." 


Not 


necessary 


Particular  packaging  exceptiorVrequire- 
ment 

(4) 


Packing  inethod 
(1) 


E-108  


E-109 


E-113 


E-114 


Not  hecessary 

Nolt :  This  packaging  method  ts  to  be 
ui  ed  tor  boosters  which  are  finished 
aricles  consisting  of  ctosed  metal, 
pi;  istlc.  or  fiberboard  receptacles  that 
ccntain  a  detorvatir^  explosive,  or 
ccnsisting  ot  a  plastic-bonded  deto- 
nc  bng  explosive 


Reoiptacles: 

Fii  leitxiaid 

M!tal 

Ptistic 

Sleets 

Ptistic 

Psper 
Note  This  packaging  mettHxt  is  to  be 

us  ed  for  cast  or  pressed  boosters  in 

tulie   or  capsules  without  end  cio- 

stjres. 


Boxes: 

Wood,  ordinary  (4Ci) 

Plywood  (4D) 

Reconstitued  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

PtastKS.  soTid  (4H2) 
Drums: 

Steel,  renwvable  head  (1A2) 
Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 
Note:  This  packaging  nr>ethod  is  to  be 

used  for  boosters  wfiich  are  finished 

artKles  consisting  of  ck>sed  metal. 

plastic,  or  fibertx)ard  receptacles  tfiat 

contain  a  detonating  explosive,   or 

consisting  of  a  plastic-bonded,  deto- 
nating exptosive. 
Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4Cl) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 
Noto:  This  packaging  method  is  to  t>e 

used  for  cast  or  pressed  boosters  in 

tube  or  capsutes  without  end  clo- 
sures. 


49  lor  aH  entries  except  UN  0434  and 
UN  0435. 


E-115 


57. 


E-M6 


57. 


E-117 


,  Inner  padiaging 


(2) 


Receptacles  .  ^ 

Metal  '     ■     ■ 

Plastic 

Wooded 

NOTE:  Dividing  partitions  in 

packaging  may  be  used  ir 

inner  packagings. 
Receptacles: 

Metal 

Piastre 

Wood 

Paper 

fibert»ard 
Receptacles: 

Fibertxwrd 

Plastw 

Metal 


Receptacles: 
Fiberboard 
Plastk: 

-Metal 
Wood 


Receptacles: 
Fiberboard 
Metal 

Paper,  Kraft 

(for  cartridge  of  1.4G  and  ^.4 
Plastk: 
Wood 


Bags: 

Plastk: 

Textile 
Boxes: 

Fibertxjard 

Plastk: 

Wood 
NOTE:  (1)  Bags  are  authorized 

cases  only.  (2)  DivkJing  par 

the  outer  packaging  may  be 

place  of  inner  packagings. 
Not  necessary 
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Table  of  Packing  Methods— Continued 


Packing  method 
(1) 


E-108  


E-109 


E-113 


E-114 


E-115 


E--16 


E-117 


,  Inner  packaging 


(2) 


Receptacles 

Metal 

Plastic 

Wooded 

NOTE:  Dividing  partitions  in  the  outer 

packaging  may  t>e  used  in  place  of 

inner  packagings. 
Receptacles: 

Metal 

Piastre 

Wood 

Paper 

fit5ertx)ard 
Receptacles: 

Fit)eftx>ard 

Piastre 

Metal 


Receptacles: 
Fit)ert)oard 
Piastre 

-Metal 
Wood 


Receptacles: 

Fibiertward 
.  Metal 

Paper,  Kraft 

(for  cartridge  of  1 .4G  and  1 .4S) 

Piastre 

Wood 


Bags: 

Piastre 

Textile 
Boxes: 

Fil)ertx)ard 

Piastre 

Wood 
NOTE:  (1)  Bags  are  authorized  for  small 

cases  only.  (2)  DivkJing  partitions  in 

the  outer  packaging  may  be  used  in 

place  of  inner  packagings. 
Not  necessary 


Outer  packaging 
(3) 


Boxes 
Wooden,  ordinary  (401) 
Plywood  (4D) 
Reconstituted  wood  (4F) 
Steel  (4A) 
Aluminum  (4B) 

Boxes: 

Wood,  ordinary  (401) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 
Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (401) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Natural   wood,   with   sift-proof 

(402) 

Steel  (4A) 
Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (401) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Natural   wood,   with   sift-proof 

(402) 
Drums: 

Steel,  removable  head  (1A2) 
Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (401) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Expanded  piastres  (4H1) 

Piastres,  solid  (4H2) 
Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (401 ) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 


Boxes: 

Wood,  ordinary  (401) 

Plywood  (40) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Fiberboard  (4G) 
Drums: 

Steel,  renwvabie  head. 


walls 


Partreular  packaging  exceptk>n/require- 
merrt 

(4) 


23 


28 


walls 


57. 


36590 

- 
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Table  of  Packing  Methods— Continued 

Packing  mettxxl 

Inner  packaging 

Outer  packaging 

Particular  packaging  exception/require- 
ment 

'<l) 

(2) 

(3) 

(4) 

E-n9  

h 

ot  necessary 

Boxes: 

Wood,  ordinary  (4C1 ) 

.    . 

Wood,  sift-proof  (4C2) 

' 

Plywood  (40) 
Reconstituted  wood  (4F) 
Steel  (4A) 

- 

Aluminum  (48) 

Fibertioard  (4G) 
Pfastics.  soHd  (4H2) 

- 

~ 

Drums: 

Steef,  renrxjvable  head  (1A2) 

' 

Aluminum,  removable  head  (1B2) 
Note:  Packaging  4Cl  is  authorized  for 
cased  charges  only 

_ . 

E-120  

T 

Jbes: 

Flberboard 
Other  matenals 

Boxes: 
Fibertoard  (4G) 
Wood,  ordinary  (4Cl) 

3a  31. 

A 

ote:   Dividing   partitions   in  the  outer 

Pfywood  (40) 

packaging  may  l3e  used  in  place  of 

Reconstituted  wood  (4F)   . 

- 

inner  packagings. 

E-''2'    

N 

3t  necessary 

Boxp^" 

32,  57. 

Fiberboard(4Gi) 

■     ' 

"' 

Wood,  ordinary  (4Ci ) 
Pfywood  (4D) 

Reconstituted  wood  {4F) 
Steel  {4A) 
Aluminum  (4B) 
Drums: 

■    ' 

Steel,  removable  head  (1A2)    . 
Aluminum  (1B2) 

' 

E-122    

B 

)xes: 

Boxes: 

Metal 

Fibertward  (4G) 

.         \ 

1 

Plastic 

Wood,  ordinary  (4Cl) 

1, 

1 

Wood 
Fibertioard 

Plywood  (4D) 
Reconstituted  wood  (4F) 
Steel  (4 A) 
Aluminum  (4B) 

E-T23  

R 

iceptacies: 

Rnxp^* 

35,49. 

Fibertxjard 

Wood,  ordinary  (4Ci),  with  metal  liner 

Metal 

Plywood  (4D) 

, 

Plastics 

Reconstituted  wood  (4F)    -  ■  • 

N 

3fe;   Dividing    partitions   m   the   outer 

Steel  (4A) 

packaging  n^ay  be  used  in  place  of 

Aluminum  (4B) 

-                         ~          . 

inner  packagings. 

Expanded  plastics  (4H1) 

- 

E-T24   

i 

R 

R 

sets 

(ceptacies: 

Metal 

Boxes: 
Fitjertxiard  (4G) 
Wood,  ordinary  (4Ci) 
Plywood  (40) 
Reconstituted  wood  (4F) 
Aluminum  (4B)  Steel  (4A) 

33             ■          . 

i 

Drums: 
Steel,  removable  head  (1A2) 
Aluminum  (1B2) 
Fiber  (1G) 

E-'25  

B 

gs: 

Boxes: 

34 

Plastic 

FitiertxDard  (4G) 

S 

leets: 

Wood,  ordinary  (4C'-) 

Paper.  Krati 

Plywood  (40) 

. 

Plastic 

Reconstituted  wood  (4F) 

N 

)fe;  Reels  nnay  oe  used  m  place  of 

Steel  (4A) 

nner  packagings. 

Aluminum  (4B) 
Drums: 
Steel,  removable  head  (iA2) 

■- 

Aluminum  (TB2) 

. 

Federal  Register  /Vol 


Ja 


Packing  method 
(1) 


-E-126 


E-127 


E-128 


E-129 


E-130 


E-133 


Inner  packaging 
(2) 


Receptacles: 

Fibert)oard 
NOTE:  Reels  may  be  used  in 

inner  packagings. 


Receptacles: 
Fiberlaoard 
Metals 
Plastics 


Boxes: 

Fibertxard 

Plastk: 

Wood 
Trays: 

Fibertxjard 

Plastic 

Wood 
Cans: 

Metal 
Note:  All   inner   packagings 

fitted  with  dividing  partitions. 
Receptacles: 

Fibertx)ard 

PlastK 
Sheets: 

Paper 


Receptacles: 

Fibertward 

Plastic 

Metal 
Sheets: 

Paper 


Receptacles: 

Fiberboard 

Metal 

Plastic 
Sheets: 

Paper.  Kraft 
Note:  Dividing  partitions  in  th 

package  may  be  used  in  f 

inner  packagings. 
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Table  of  Packing  Methods— Continued 


Packing  mettxjd 
(1) 


-E-126 


E-127 


E-128 


E-129 


E-130 


E-133 


Inner  packaging 


(2) 


Receptacles: 

Fibertx)ard 
NOTE:  Reels  may  be  used  in  place  of 

inner  packagings. 


Receptacles: 
Fit)ertx)ard 
Metals 
Plastics 


Boxes: 

Fibertxjard 

Plastic 

Wood 
Trays: 

Fit)erfooard 

Plastic 

Wood 
Cans: 

Metal 
Note:  All   inner   packagings   nruist 

fitted  with  dividing  partitions. 
Receptacles: 

Fibertx)ard  . 

Piastre 
Sheets: 

Paper 


Receptacles;  ■ 

Fibertx)ard 

Plastic 

Metal 
Sheets: 

Paper 


t>e 


Receptacles: 

Fibertward 

Metal 

Plastk: 
Sheets: 

Paper,  Kraft 
Note:  Dividing  partitions  in  the  outer 

package  may  be  used  in  place  of 

inner  packagings. 


Outer  packaging 


(3) 


Boxes: 

Fiberboard  (4G) 
-  Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 
Drums: 

Steel,  removable  head  {1A2) 

Aluminum  (1B2) 
Boxes: 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  {4F) 

Steel  (4A) 

Aluminum  (4B) 

Fiberboard  (4G) 
Boxes: 

Wood,  ordinary  (4C1) 

Plywood  (40) 

Reconstituted  wood  {4F) 

Steel  (4A) 

Aluminum  (48) 

Fibert»ard  (4G) 


Boxes: 

Fibertxord  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 
Drums: 

Fiber  (1G) 
Boxes: 

Fiberboard  {4G) 

Wood,  ordinary  (4C1), 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Expanded  plastics  (4H1) 
Drums: 

Fiber  (1G) 

Plastk:.  removable  head  (1H2) 

Steel,  removable  head  (1A2) 

Aluminum,  removable  head  (1B2) 
Boxes: 

Fibertward  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 

Expanded  plastka  (4H 1 ) 

Sow  piastres  (4H2) 
Drums: 

Fiber  (1G) 

Piastre,  removable  head  (1H2) 

Steel,  removable  head 

Aluminum,  removat)te  head  (l  B2) 


Particular  packaging  exceptjon/require- 
ment 

(4) 


23,  36. 


36592 
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Table  of  Packing  Methods— Continued 

Pacfctng  method 

Inner  packaging 

Outer  packaging 

Particular  packaging  exception/require- 
ment 

(1) 

<2) 

(3) 

w 

E-134  

R 

jceptacles: 
Ftoertward 
Metal 

Boxes: 
Ftoerboard  |4G) 
Wood,  ordinary  (4C1) 

rWSOC 

Plywood  (4D) 

• 

Wood 

Reconsirtuted  wood  (4F) 
Steel  (4A) 
Aluminum  (4B) 
Drums: 
Steel,  renrwvabte  head  (1A2) 
Aluminum  (4B) 

- 

E-135  ..„ 

B 

SI 

igs: 

Plastic  Reels 

teets: 

Paper,  Kratt 

Plastic 

Boxes: 
Fibertjoard  (4G) 
Wood,  ordinary  (4Ci ) 
Plywood  (4D) 
Reconstituted  wood  (4F) 

E-136  

H 

)f  necessary 

Ravac* 

32.57 

Fibertioard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (40) 

• 

Reconstituted  wood  (4F) 

Steel  (4A) 

• 

- 

Aluminum  (4B) 
Expanded  solid  (4H2) 
Drums: 

'  ' 

Fiber  (1G) 

Steel,  removable  head  (iA2) 

Aluminum,  removaljie  head  (1B2) 

.■       .  " 

E-137  

R( 

!ceptacJes: 

Boxes: 

56,  38  for  UN  0106,  0107,  0257,  0367. 

-ibettoard 
Metal 

Wood,  ordinary  (4C1) 
Plywood  (4D) 

0408,  Q409  and  0410  only. 

Plastic 

Reconstituted  wood  (4F) 

Wood 

Steel  (4A) 

- 

Ir 

lys: 

Aluminum  (4B) 

" 

Plastic 

Fiberboard  (4G) 

l/Vood 

Plastics,  soBd  (4H2) 

N, 

tte:  Dividing  partitions   in  the  outer 
aackaging  may  be  used  in  place  of 
nner  packagtngs. 

Drums: 
Steel,  removable  head  (1A2) 

.  « 

E-138  

0| 

itional 

Boxes: 

- 

Wood,  ordinary  (4Ci) 

Plywood  {4D) 

Reconstituted  wrood  (4F) 

Steel  (4A)                                     "  . 

Aluminum  (48) 

Plastics,  sofid  {4H2) 

"          ■ 

E-139  

R( 

ceptacles: 

Boxes: 

28  for  UN  0121  only. 

Metal 

Wood,  ordinary  (4Ct) 

' 

'lastic 

Plywood  (4D) 

Wood 

Reconstituted  wood  (4F) 

-ibertward 

Steel  (4A) 
Aluminum  (4B) 
Drums: 
Steel,  removable  head  (1A2) 

^    -       - 

E-141 

H< 

ceptacles: 
-ibert>oafd 

Boxes: 
Fiberboard  (4G) 

"       " 

i^etal 

Wood,  ordinary  (4Cl) 

.        - 

/Vood 

Plywood  (4D) 

br 

eets; 

Reconstituted  vwxJd  (4F) 

'aper 

Steel  (4A) 

, 

Ir 

lys: 

Aluminum  (4B) 

- 

'lastic 

■        . 

- 

- 

■           '         -                -         ■     -          _            . 
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E-146<b) 


E- 146(c) 


E-147 


E-149 


-           TA£ 

Packing  flnetfwd 

Inner  packaging 

(1) 

(2) 

E-142  

Boxes' 

Fiberboard 

foetal 

^ 

Plastic 

Wood 

Cans: 

Metal 

Trays: 

Fibert)oard,  sleeved 

Plastic,  sleeved 

Intermediate: 

(Optional  with  inner  boxes  b 

datory  with  trays.) 

Boxes: 

Fibert)oard 

E-143  

Boxes:                | 

Fibertxsard       ;               ~ 

l^^etal              \ 

Wood 

Tubes: 

Fibertxjard 

Trays: 

Plastic 

E-145 

Receptacles: 
Flbertxjard 

Metal  (for  rivets,  explosives) 

-. 

Plastic 

Wood 

E-1 46(a) 

Not.  necessary 

.,* 

Not  necessary 


Not  necessary 


Receptacles: 
Fibertxiard 
Metal 


Optional 
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E-142 


E-143 


E-145 


E-1 46(a) 


E-146<b) 


E-1 46(c) 


E-1 47 


E-1 49 


Boxes: 

Fibertward 

Metat 

Plastic 

Wood 
Cans: 

Metal 
Trays: 

Fibertward,  sleeved 

Plastic,  sleeved 
Intermediate: 

(Optional  with  inner  boxes  but 

datory  with  trays.) 
Boxes: 

Fiberboard 
Boxes:  I 

Fibertxjard  ~ 

Metal 

Wood 
Tut)es: 

Fibertioard 
Trays: 

Plastic 
Receptacles: 

Flbiertxjard 

Metal  (for  rivets,  exptosives) 

Plastic 

Wood 


Not  necessary 


man- 


Not  necessary 


Not  necessary 


Receptacles: 
Fit)iertx)ard 
Metal 


Optional 


Boxes: 
Fiberboard  (4G) 
Wood,  ordinary  (4C1) 
Plywood  (4D) 
Reconstituted  wood  (4F) 
Steel  (4A) 
Aluminum  (4B) 


Boxes: 
Wood,  ordinary  (4C1) 
Plywood  (4D) 
Reconstituted  wood  (4F) 
Steel  (4A) 
Aluminum  (4B) 


Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 
Boxes: 

Fiberboard  (4G) 

-Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Wood,  ordinary  (4C1) 
Boxes: 

Flbert)oard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 
Boxes: 

Steel  (4A1) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 
Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  {4F)  * 
Drums: 

Fiber  (1G) 
Boxes: 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Solid  plastics  (4H2) 

Steel  (4A) 

Aluminum  (4B) 


Particular  packaging  exception/require- 
ment 

(4) 


40,  D11,  D39. 


42,^. 


36594 
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Packing  metNxJ 
(1) 


E-150 


E-161 


E-163 


E-166 


E-157 


E-I58<a) 


t-158(b) 
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Inner  packaging 


(2) 


Boxm: 

Fi)ertx)ar(j 

metal 
Rec(Bptaclf«: 

Metal 

PkstK 
Snests: 

P;  iper,  Kratt 


Reofeptacles: 
Mjetal 
Plastk: 
vitod 
Fiberboard 


Stiejts: 

Fi  xtboaid,  corrugated 
Tub's: 

Fibertxjard 
Inteimediate: 
Receptacles: 

Fibertxjard 


Box( 

FJt)ertx>ard 
Tubts: 

F^)ert>oard 

PIbsfic 

l^tal 
NOTE:  Dividing  partitions  in  the  outer 

p^aging  may  be  used  m  place  of 

mrter  packagir^. 
Not  lecessary 


Bag;: 


Pi  iper.  Kraft 

PliStlCS 

T<xtile 

Ri  ibberized  textile 


Receptacles: 
Fitertxjard 
Metal 
Plasties 


Boxes: 

Fiberboard  (46) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Ahjnninum  (4B) 

Expanded  plastk^  (4H1) 

PlastKS.  soM  (4H2) 
Dnjms: 

Fiber  (1G) 

Steel,  renrKivable  head  (1A2) 

Aluminum,  rerrwvable  head  (1B2) 

Plastk:s,  removable  head  (1H2) 
Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4Cl) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 
Drums: 

Fiber  (1G) 
Boxes: 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Atunmnum  (4B) 


Boxes: 
Fiberboard  (4G) 
Wood,  ordinary  (4C1) 
Plywood  (4D) 
Reconstituted  wood  (4F) 
Steel  (4A) 
Aluminum  (4B) 


Boxes: 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (4B) 
Boxes: 
.  Fiberboard<4G) 

Wood.  ordinary(4C1) 

Wood,  s»fH>roo<(4C2) 

Plywoodf4D) 

Reconstituted  wood(4F) 

Solid  plastH:s<4H2) 
Dnjms: 

Steel,  removable  head  (1A2) 

Fiber(lG) 

Ptywood(lD) 
Boxes: 

Fiberboerd<4G) 

Wood.  ordlnary(4C1) 

Wood,  sifl-proof(4C2) 

Ptywood<4D) 

Reconstituted  wood<4F) 

SoHd  piastics(4H2) 


PartKuiar  packaging  exception/require- 
ment 

(4) 


12. 


Tai 

Packing  method 

Inner  packaging 
(2) 

E-158<c)  

E-1 59(a)  ..". 

Receptacles: 

Plastics 
Intermediate: 

E-1 59(b)  ..._., 


43,  44,  45. 


US002 


46. 


US003 


US004 


US005 


8.10. 


US006 


10 


PlastK,  in  metal  cans 


Receptacles: 
Plastics 

Intermediate: 
Drums 
Metal 


Receptacles: 
Fiberboard 
Metal 
Paper 


Receptacles: 

Fit)ertx)ard 

Metal 

Plastic 
Intermediate: 
Boxes: 

Fiberboard 

Wood 
Sheets: 

Paper,  Kraft 

Plastk; 
Receptacles: 

Fiberlsoard 

M8I&I 

Paper 


Boxes: 
Fibertx>ard 


PlastK 
Wood 
NOTE:  Metal  clips  or  divkjir>g  pi 
in  tfie  outer  packaging  may  b 
in  place  of  irtner  packagings. 

Jet  perforating  guns,  charged,  oik 

a.  Initiatkxi  devces  can-ied  on  th 
other  kind,  and  from  the  guns, 
pockets  for  each  such  devwe  i 
initiatkxi  devces  per  gun  shaU  I 

b.  Each  shaped  charge  affixed  to 

c.  Each  shaped  charge  if  not  cor 
tion  in  the  gun. 

d.  Jet  perforating  guns  classed  a: 
well  operatkxtt. 

1 .  Motor  vehcles  must  have  spec 
in  place  during  transportatkxi  ai 
ried  in  the  vehKie,  and; 

2.  The  assembled  gun  or  guns  pa 

e.  Jet  perforating  guns  classed  a^ 
ried  in  rrKitor  vehicles  as  specif 
that: 

1 .  AH  the  conditkjns  specified  tn-pt 
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Packing  method 
(1) 


E-158<c) 
E-1 59(a) 


E-1 59(b) 


US002 


US003 


US004 


US005 


US006 


Inner  packaging 
(2) 


Receptacles: 
Plastics  I 

Intermediate:  '    |. 
Bags 
Plastic,  m  metal  cans 


Receptacles: 
Plastics 

Intermediate: 
Drums 
Metal 


Outer  packaging 
(3) 


Receptacles: 
Fibertx)ard 
Metal 
Paper 


Receptacles: 

Fitwftjoard 

Metal 

Plastic 
Intermediate: 
Boxes: 

Fiberboard 

Wood 
Sheets: 

Paper,  Kraft 

Plastic 
Receptacles: 

Fibertx>ard 

Paper 


Boxes: 
Fibertx>ard 

Plastic 
Wood 
NOTE:  Metal  clips  or  dividing  partitions 
in  the  outer  packaging  may  be  used 
in  place  ol  inner  packagings. 


Composite  packagings: 
Plastic  feoeptade  with  outer  soiid  plas- 
tic box  (6HH2) 
Boxes: 

Natural  vwod,  ordinary  (4C1 ) 

Plywood  (4D) 

Reconstituted  wood  (4F) 
NOTE:  DOT  Spec.  MC-200.  motor  vehi- 
cle contair)er  may  be  used  as  tt>e 

outer  packaging. 
Drums: 

Steel,  removable  head  (1A2) 

Alumirxjm.  removable  hezKl  (1B2) 
NOTC:  DOT  Spec.  MC-200,  motor  ¥ehi- 

de  container  may  be  used  as  ttie 

outer  packagirtg. 
Boxes: 

Rbarboerd  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (46) 
Boxes: 

Fft>erboard  (4G) 

Wood,  ordinary  (4Cl) 

Plywood  (40) 

Reconstftuted  wood  (4F) 

Steel  (4A) 

Aluminum  (46) 


Boxes: 

Fiberboard  (4G) 

Wood,  ordinary  (4C1) 

Plywood  (40) 

Recortstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (46) 
Boxes: 

Fiberboard  (4G) 

Wood,  ordiriafy  (4C1) 

Plywood  (4D) 

Reconstituted  wood  (4F) 

Steel  (4A) 

Aluminum  (46) 
Drums: 


Particular  packaging  exception/require- 
ment 


58. 


59. 


D2,  03. 


02.  DO.  D4,  D^Q. 


02,  05,  D6,  D7,  D6. 


13 


Steel,  removable  head  (-IA2) 
Jet  perforating  guns,  charged,  oiled  well  may  be  transported  under  the  following  condrttons- 

*<2S^  iJTfrSriS  «.^t^  "^"^1^°'  ''^''  suppty  vessel  must  be  "segregated:  each  kind  from  every 
^aTt^.^^^^'  '^o^  ?  <«^  suppt^s.  inrtation  devrces  shaM  be  earned  ,n  a  container  having  mdMduS 

b.  Each  shaped  charge  affixMl  to  the  gun  may  not  contam  more  than  112  g  (4  ounoes)  of  explosives 

Srl;,'^n.'^^  " '^  "''^'^  *«^ 
*^  iSi^S.^"^  "^"^  **  '-'^  "^  '-^^  "^^  ^  transported  by  highway  by  private  or  contract  earners  engaged  .n  oil 
"^■^f^"^^^  have  specially  built  racks  or  carrying  cases  designed  and  constructed  so  that  ouns  are  securelv  held 

;idtrtt;?xsis^ 

i  T?,^'^  ^  or'gure  packed  on  the  vehicle  may  not  extend  beyond  the  body  of  the  motor  vehicle 
e.  Jet  perforating  guns  classed  as  1.4D  may  be  fransported  by  oriwate  offshora  slcc^  w*»«irfR^3^.h-  «.  ~  ,  ^ 
ned  in  motor  veh^tes  as  specified  in  par^raph'S^^SST-^^^sSSt^^ 

1 .  AH  the  conditions  specified  In  paragraphs  (a),  (b).  and  (c)  of  this  packing  method  are  met; 
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2.  The  total  expJoiive  contents  does  not  exceed  9.1  kg  (20  pounds)  per  patlef, 

3.  Each  cargo  vessel  connpartment  may  contain  up  to  90.8  teg  (200  pounds)  ot  explosive  content  i1  the  segregatkjn  requre- 
nnents  in  §  176.83(b)(3)  o<  this  subchapter  are  met,  and 

4.  When  more  than  one  vehicle  or  pellet  is  stowed  "on  decic  a  minimum  horuontal  separation  of  3  m  (9.8  feet)  must  be  pro- 
«jed. 


Number  identi- 
lymg  packag- 
ing require- 
mert  or  ex- 
ception 


58 


58 


D1 


(d)  Table  of  pai  ticular  packaging  requirements  or  exceptions. 


Explanation  of  packaging  requirement  or  exception 


Wate  r  soluble  substances  riHist  be  packed  in  waterproof  receptacles. 

Pack^s  must  be  lead-free. 

The  l>arfels  and  drums  must  have  a  watertight  seal 

The  irterme<iate  and  outer  packagmgs  must  be  filled  nvith  water  or  an  appropriate  water  saturated  material  wtien  the  intermedi- 

ata  packaging  ts  a  rubber  or  rubberized  textile  bag. 
Metal  drums  used  for  powder  paste  must  be  so  constructed  that  explosion  Is  not  possible  by  reason  of  increase  m  interrtal  pres-. 

from  internal  or  external  causes. 
The  in^de  of  (Kims  and  ierricartt  must  be  gatvanized,  pamted  or  otherwise  protected.  Bare  steel  must  not  come  into  contact 
smokeless  powder. 

jerrk^ans  of  steel  must  be  cortstructed  wittwut  pockets  or  crevices  m  wtiich  smokeless  powder  could  be  trapped  or 

Metal  receptacles  must  be  so  constructed  that  the  nsk  of  explosion,  by  reason  of  increase  in  irrterr^  pressure  from  interr^l  or 
exttmal  causes,  is  reduced. 

The  inner  packagings  must  be  sealed. 

Outet  boxes  of  natural  wood  may  be  provided  with  tin-plate  Imer  having  a  seated  lid. 

Oper^  ends  of  irwier  packagings  must  be  fitted  with  padded  end  caps  or  the  outer  packaging  must  be  padded. 

The  ihner  packagmgs  must  be  separated  from  the  outer  packaging  by  a  gap  of  not  less  ftian  25  mm  (l  inch)  of  cushioning  ma- 
terial, e.g..  sawdust,  wood,  wool 

Metai  inner  packagings  must  be  padded  with  custwoning  matenat. 

The  it«ped  charges  must  be  packed  so  that  cortact  between  tf)em  is  prevented. 

Ttte  Ironical  cavities  of  the  shaped  charges  rnust  face  inward  in  pairs  or  groups  to  minimize  the  shaped  charge  (jetting)  effect  in 
thei  event  of  accidental  tnitiattoa 

Tbe  ends  of  the  articles  must  be  sealed  or  the  use  of  bags,  plastics,  as  irmer  packaging  is  mandatory. 

The  *nds  of  the  detonating  cord  must  be  sealed  and  tied  fast 

Tt)e  ends  of  the  detonating  cord  must  be  sealed.  Spaces  must  be  filled  with  packing  matenal. 

Packagings  must  be  sealed  against  the  ingress  of  water. 

The  (}etor>ators  must  tie  cushKxied  to  prevent  signiftcant  movement  and  corrtact  tjetween  them. 

The  ^tonating  tuses  must  be  separated  from  each  other  m  the  mner  packaging. 

The  primers  must  be  packed  with  shock  absortient  layers  ot  felt,  paper  or  plastic  to  prevent  propagation  within  the  outer  pack- 
agiig. 

The  (luter  plastic  packagings  must  be  reinforced  with  metal  at  comers  and  edge. 

The  $ignals  must  tie  separated  to  prevent  contact  wttt)  one  another  and  kept  apart  from  ttle  bottom,  walls,  and  M  of  the  outer 
patkaging.  e.g.,  by  cushioning  matenal- 

Where  the  sigr^als  are  contair>ed  in  magazines  for  fitting  into  automatic  units,  ttie  magazine  may  replace  the  inner  packaging 
provided  adequate  cushioning  material  is  used 

Tirvplate  inner  packagings  must  be  sealed 

The  sounding  devce  must  be  wrapped  mdSidualty  in  corrugated  fiberboard  sheets  or  inserted  in  fibeitioard  tubes. 

Absorbent  cushioning  matenal  must  be  irtserted. 

Larg^  articJes  without  propefting  ctiarge  and  without  means  o*  ignrtxjn  or  initiation  may  be  earned  unpacl>ed. 

Large  arades  without  their  means  ol  mitjatkjn,  or  with  their  nneans  of  initiahon  containing  at  least  two  effective  protective  fea- 
tures, may  be  earned  unpackaged 

Larg4  articles  without  their  means  of  ignition  may  be  carried  unpackaged. 

sift-proof  (SH2)  recommerKled  only  lor  flake  or  pnUed  TNT  In  the  dry  state  and  a  maximum  net  mass  of  30  kg  (66 

Not  i^e  ttian  50  g  (1.8  ourwes)  of  a  substance  shaO  be  packed  in  an  mner  packaging. 

Fiberboard  boxes  (4G)  are  not  auttonzed  outer  packagings  for  UtM0l06  or  UN0107. 

Liner  or  inner  eoatmg  required  for  metal  outer  packagings  unless  anottier  mear«,  such  as  the  use  of  an  inner  packaging  or 

cushing  material  protects  ttie  explosive  substance  from  contact  with  the  metal  outer  packaging  dunng  normal  conditions  of 

transporL 
Ptastjc  receptacles  must  have  taped  soew  cap  closures  and  be  of  not  more  than  5  iters  capacity  each.  Each  receptacle  should 

be  contained  within  an  intemiediate  packaging.  Each  plastic  bag  stxiuW  be  surrounded  on  all  sides  with  at  least  50  mm  of 

rxwv-combustibie  absorbent  cushioning  matenal:  metal  cans  m  the  outer  packaging  must  also  be  cushior>ed  from  each  other  in 

aU  cbrectiorra.  Net  mass  of  propellent  srxxjkJ  be  limiied  to  30  kg  tor  each  package. 
The  irterniediate  drum  must  be  surrounded  on  all  sides  with  at  least  50  mm  of  non-combustible  absorbent  cushioning  matenal 

A  composite  packagmg  consisting  of  a  piastc  receptacle  in  a  metal  drum  may  be  used  instead  of  ttie  inner  and  intermediate 

packagings.  The  net  volume  of  propellent  in  each  packaging  nrxist  not  exceed  120  liters. 
The  I  ntermeitete  packaging  must  be  entirely  surrounded  by  wetted  cushioning  material  wittiin  the  outer  packaging. 


Number  identi- 
fying packag- 
ing require- 
ment or  ex- 
ception 


D2 


03. 

D4. 
D5. 

D6. 

07. 

08. 

09. 

010 


■i 


Oil 
012 
013 
014 
015 


Quantity  limitations  for  all  detonate 

(a)  For  detonators  containing  nc 
(i)  No  more  than  50  detonators  i 
(ii)  Ho  more  than  500  detonaton 

(b)  For  detonators  containing  nc 
(i)  No  more  than  100  detonators 
(ii)  No  more  than  1000  detonate 

(c)  There  are  no  quantity  limitati 
each  inner  or  outer  (if  inner  pad 
(i)  The  ability  for  that  package  t 
or 

(ii)  The  gross  weight  iinnitations  ' 
Inner  packaging  is  not  required  fo 

on  spools  with  the  caps  either  p 

movement  of  the  caps  arxj  to  pi 

or>e  outer  packaging. 
Intermediate  packagings  are  requii 
Blasting  caps  are  not  required  to 

tube. 
Inner  packagings  are  not  require< 

from  impact  forces. 
Quantity  limitations  for  detonator  a 

(a)  No  more  tfian  50  detonator  i 

(b)  No  more  than  500  detonator 
Quantity  Nmilations  for  detonator  a 

(a)  No  more  than  50  detonator  a 

(b)  No  more  than  l  ,000  dstonaU 
Prinfiers  fitted  with  anvil,  compositii 

(a)  The  primers  must  be  packed 

(b)  Not  more  than  500  primers  s 
Detonators  that  are  blasting  caps 

lows: 

(a)  The  detonators  must  be  pad 
toning  material; 

(b)  Inner  packagings  must  be  sn 

(c)  Intermediate  packagings  rrHJS 

(d)  Detonators  corteining  no  mo 
(i)  No  more  than  50  detonators  ii 
(ii)  No  more  ttian  500  detortatora 

(e)  Detonators  containing  no  rrxi 
(i)  No  more  than  110  detonators 
(ii)  No  more  than  5,000  detonato 

Primers  not  fitted  with  an  anvil,  cor 
Large  articles  may  be  carried  unpa 
No  inner  packaging  required  for  dn 
Inner  packaging  is  not  required  witi 
Sheets,  waterproof,  wtien  used,  mi 


§173.62    [Amended] 

45.  In  addition,  in  §  173.62,  in 
paragraph  (e),  the  phrase  "January  1, 
1988"  would  be  removed  and  replaced 
with  the  phrase  "January  1, 1990"  each 
place  it  appears. 

46.  In  §  173.115,  paragraphs  (b)(3)  and 
(b)(4)  would  be  added  to  read  as 
follows: 

§173.115    aass  2,  Divisions  2.1, 2.2,  and 
2.3— Definitions. 

•        •        *        »        * 

(b)*  *  *  ! 

(3)  Is  asphyxiant.  An  asphjodant  gas 
is  a  gas  which  dilutes  or  replaces 
oxygen  normally  in  the  atmosphere;  or 
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Number  kJentn 
fying  packag- 
ing require- 
ment Of  ex- 
ce^on 


D2 


03. 

D4. 
D5. 

D6. 

D7. 

D8. 

D9. 

DID 


01 1 
012 
013 
014 
015 


Exptanation  of  packaging  requirement  or  exception 


Quantity  limitations  for  all  detonators  are  as  folkws  unless  specificaHy  defined  for  each  type  of  detonator 

(a)  For  detonators  containing  no  more  thanIO  g  of  exptosive  (excluding  ignition  and  delay  charges)- 
(i)  No  more  than  50  detonators  may  be  packed  in  one  inner  packaging. 

(ii)  No  more  than  500  detonators  may  be  packed  in  one  outer  packaging. 

(b)  For  detonators  containing  no  more  than  3  g  of  explosive  (excluding  ignition  and  delay  charges)- 
(i)  No  more  than  100  detonators  may  be  packed  in  one  inner  packagir>g. 

(ii)  No  more  than  1000  detonators  may  be  packed  in  one  outer  packaging. 

(c)  There  are  no  quantity  limitations  for  detonators  classed  as  1.4B  or  1.4S.  The  number  of  detonators  that  mav  be  oacked  in 
each  inner  or  outer  (if  inner  packaging  is  not  required)  packaging  is  determined  by  h^-^^ 
(I)  The  ability  for  that  package  to  pass  certain  tests  (see  §173.57)  that  quality  ttw  detonators  to  be  cfassed  as  1.4B  or  1.4S; 

(ii)  The  gross  weight  linrtitations  of  ttie  packaging  used. 
Inner  packaging  is  not  required  for  electric  blasting  caps  when  packed  in  pasteboard  tubes,  or  when  their  leg  wires  are  wound 
on  spools  with  the  caps  either  placed  inside  the  spool  or  securely  taped  to  the  wk*  on  ttw  spool,  so  as  to  restrict  freedom  of 
movement  of  the  caps  and  to  protect  them  from  impact  forces.  No  more  than  500  electhc  bJastng  caps  shall  be  contained  in 
one  outer  packaging.  ^  ^*^ 

Intermediate  packagings  are  required  only  for  non-electric  detonators  that  are  btas«ng  caps  or  delay  connectors  in  metal  lubes 
fiSe^  caps  are  not  required  to  be  attached  to  the  safety  fuse,  metal  clad  mild  detonating  cord,  detonating  cord,  or  shock 

Inner  packagings  are  not  required  if  the  packing  configuratk)n  restricts  freedom  of  movement  of  the  caps  and  protects  them 

from  impact  forces. 
Quantity  limitations  for  detonator  assemblies  with  detonating  cord  are: 

(a)  No  more  than  50  detonator  assemblies  shall  be  packed  in  one  inner  packaging. 

(b)  No  more  than  500  detonator  assemblies  shaM  be  packed  in  one  outer  packaging. 
Quantity  Kmilations  for  detonator  assemblies  with  safety  fuse  or  shock  tube  are- 

(a)  No  more  than  50  detonator  assembfees  shal  be  packed  in  one  inner  packagir^ 

(b)  No  more  than  1 .000  detonator  assemblies  shaN  be  packed  in  one  outer  pockagirxi 

Prinrvere  fitted  with  anvil,  compositton  not  covered  wNh  a  disc  of  met^  foil  or  other  material  (varnished  only) 

(a)  The  primers  must  be  pactwd  In  rows  in  single  layers  in  trays  of  ft)erboard  or  plasty. 

(b)  Not  more  than  500  primers  shaM  be  packed  in  an  inner  packaging. 

^i!2!]f*°^  '^^  "®  blasting  caps  (including  percussion  activated)  or  delay  connectors  in  metal  tubes  must  be  packed  as  fo»- 

(a)  The  detonators  must  be  packed  in  an  inner  packaging  with  the  open  end  of  any  detonator  covered  with  appropriate  cush- 
lofiing  material; 

(b)  Inner  packagings  must  be  snugly  packed  in  an  intennediate  packaging: 

is  '/J^IIT***^  packagings  must  be  separated  from  the  outskte  packaging  by  at  least  25  mm  (1  ^Kh)  of  cushioning  material 
d)  Detonators  conliaining  no  more  than  10  g  of  explosive  (excluding  ignition  and  delay  charges)  mM  be  packed  as  foltows-  " 

(I)  No  more  than  50  detonators  in  one  inner  packaging. 

(ii)  No  more  than  500  detonators  in  one  outer  packaging. 

(e)  Detonators  containing  no  more  than  3  g  of  exptosive  (excluding  ignitton  and  delay  charges)  must  be  packed  as  follows- 

(I)  No  rrwre  than  110  detonators  in  one  inner  packaging. 

(ii)  No  more  than  5,000  detonators  in  one  outer  packaging. 
Primers  not  fitted  with  an  anvil,  composition  covered,  not  more  than  5.000  prinfiers  shall  be  packed  in  an  inner  packaaina 
Large  articles  may  be  carried  unpackaged.  pav^y  ■». 

No  inner  packaging  required  for  drums,  fiber  (1G). 

Inner  packaging  is  not  required  with  fiberboard  boxes  (4G)  for  packaging  UN  0332. 
Sheets,  waterproof,  when  used,  must  atso  be  impennous  to  any  liquid  exptosive  ingredients  of  the  substance. 


§173.62    [Amended] 

45.  In  addition,  in  §  173.62,  in 
paragraph  (e).  the  phrase  "January  1, 
1988"  would  be  removed  and  replaced 
with  the  phrase  "January  1, 1990"  each 
place  it  appears. 

46.  In  §  173.115,  paragraphs  {b)(3)  and 
(b)(4)  would  be  added  to  read  as 
follows: 

§173.115    Class  2,  Divisions  2.1, 2^,  and 
2.3— Definitions. 

•        •        *        *        * 

(b)*  *  • 

(3)  Is  asphyxiant.  An  asphyxiant  gas 
is  a  gas  which  dilutes  or  replaces 
oxygen  normally  in  the  atmosphere;  or 


(4)  Is  oxidizing.  An  oxidizing  gas  is 
defined  as  a  gas  which  may.  generally 
by  providing  oxj'gen.  cause  or 
contribute  to  the  combustion  of  other 
material  more  than  air  does. 


§173.115    [Amended] 

47.  In  addition,  in  §  173.115.  the 
wording  ",  and"  at  the  end  of  paragraph 
(b)(1)  and  the  period  at  the  end  of 
paragraph  (b)(2)  would  be  removed  and 
replaced  with  a  semicolon. 

48.  Section  173.120  would  be 
amended  by  revising  paragraph  (a)  and 
adding  a  sentence  at  the  end  of 
paragraph  (b)(2)  to  read  as  follows: 


§173.120    Oast  3-0«finitiofl«. 

(a)  Flammable  liquid.  For  the  purpose 
of  this  subchapter,  a  flammable  liquid 
(Class  3)  means  a  liquid  having  a  flash 
point  of  not  more  than  60.5  "C  (141  'F). 
or  any  material  in  a  liquid  phase  with 
a  flash  point  at  or  above  37.8  °C  (100  °F) 
that  is  intentionally  heated  and  offered 
for  transportation  or  transported  at  or 
above  its  flash  point  in  a  bulk 
packaging,  with  the  following 
exceptions: 

(1)  Any  Uquid  meeting  one  of  the 
definitions  specified  in  §  173.115. 

(2)  Any  mixture  having  one  or  more 
components  with  a  flash  point  of  60.5 
•t:  (141  "F)  or  higher,  that  make  up  at 
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least  99  percent  olthe  total  vokime  of 
the  mixture,  if  theimixture  is  not  offered 
for  transportation  dr  transported  at  or 
above  its  flash  point. 

(3)  Any  liquid  with  a  flash  point 
greater  than  35  "0195  T)  which  does 
not  sustain  combuistion.  A  procedure  for 
determining  if  a  n^terial  sustains 
combustion  when  Iheated  under  test 
conditions  and  exposed  to  an  external 
source  of  flame  is  provided  in  Appendix 
H  of  this  part.        | 

(4)  Any  liquid  with  a  flash  point 
greater  than  35  "C 195  "F)  and  with  a  fire 
point  greater  than  ttOO  "C  (212  "F) 
according  to  ISO  2i592-1973. 

(5)  Any  Uquid  m  ith  a  flash  point 
greater  than  35  "C  [95  "F)  which  is  in 
a  water  miscibie  «»lution  with  a  water 
content  of  more  thm  90  percent  by 
mass. 

(b)*  •  • 

(2)  *   •   *  An  elevated  temperature 
material  that  meet:  t  the  definition  of  a 
Class  3  material  because  it  is 
intentionally  heatdd  and  offered  for 
transportation  or  t  •ansported  at  or  above 
its  flash  point  ma>  not  be  reclassed  as 
a  combustible  liqu  id. 


§173.120    [Amended] 

49.  In  addition,  n§  173.120.  the 
following  changes  would  be  made: 

a.  In  paragraph  (jc)(l)(i)(A),  the 
wording  "ASTM  056-79"  would  be 
revised  to  read  "AfeTM  D  56-87". 

b.  In  paragraphs  (c)(l)(i)(B)  and 
(c)(l)(ii)(B).  the  wdrding  "ASTM 
D327&-78"  would  be  revised  to  read 
"ASTM  D  3278-8(  ". 

c  In  paragraph  ^)(l)(ii)(A),  the 
wording  "ASTM  093-80"  would  be 
revised  to  read  "AfeTM  D  93-90". 

50.  Section  173.  121  would  be 
amended  by  adding  a  parenthetical  note 
at  the  end  of  paragraph  (b)(l)(ii)  before 
the  semicolon  and  revising  the 
paragraph  (b)(l)(iv|  table  and  paragaaph 
(b)(2)(i)  to  read  as  follows: 


§173.121 
group. 


Class  S—fAssignment  of  packing 


(b)*  *  * 

(D*  •  • 

(ii)  •   •   *  fNote:lThe  mixture  is  not 
necessarily  required  to  bear  a  POISON 
or  CORROSIVE  suJKidiary  risk  label); 

•  •  * 

(iv)  *    •   • 


Flow  time  t  in 
seconds 


20<t<60  .. 
60<1<100 


jBtdi- 
aTieter 
in  mm 


Flash  po<nt  c.c. 


Above  17  "C 
(62.6  "F). 

Above  10  °C 
(50  °F). 


Flow  time  t  in 
seconds 

Jet  di- 
ameter 
in  mm 

Flash  point  c.c. 

20<t<32  

32<t<44  

44<t<100  

100<t  

6 
6 
6 
6 

Above  5  'C  (41 

°F). 
Above  -1  =C 

{31-2  "F). 
Above  -S'C 

(231^). 
-5X(23°F) 

and  fcietow. 

(2)*    *   • 

(i)  Viscosity  test.  The  flow  time  in 
seconds  is  determined  at  23  *C  (73.4  'F) 
using  the  ISO  standard  cup  with  a  4  mm 
(0.16  inch)  jet  (ISO  2431:1984).  Where 
the  flow  time  exceeds  100  seconds,  a 
further  test  is  carried  out  using  the  ISO 
standard  cup  with  a  6  mm  (0.24  inch) 
|et. 
•        *        *        •        • 

51.  In  §  173.124,  the  section  heading 
and  paragraph  (a)(2)  would  be  revised  to 
read  as  follows: 

§173.124    Class  4,  DMskMis  4.1. 4.2  and 
4.3— Oeflnitlons. 

(a)*  •  * 

(2)(i)  Self-reactive  materials  are 
materials  that  are  thermally  unstable 
and  that  can  undergo  a  strongly 
exothermic  decomposition  even  without 
participation  of  oxygen  (air).  A  material 
is  excluded  from  this  definition  if  any 
of  the  following  applies: 

(A)  The  material  meets  the  definition 
of  an  explosive  as  prescribed  in  subpart 
C  of  this  part,  in  which  case  it  must  be 
classed  as  an  explosive; 

(B)  The  material  is  forbidden  firom 
being  offered  for  transportation 
according  to  §  172.101  of  this 
subchapter  or  §173.21; 

(C)  The  material  meets  the  definition 
of  an  oxidizer  or  organic  peroxide  as 
prescribed  in  subpart  D  of  this  part,  in 
which  case  it  must  be  so  classed; 

(D)  The  material  meets  one  of  the 
following  conditions: 

(1)  Its  heat  of  decomposition  is  less 
than  300  J/g;  or 

(2)  Its  self-accelerating  decomposition 
temperature  (SADT)  is  greater  than  75 
"C  (167  '¥):  or 

(E)  The  Associate  Administrator  for 
Hazardous  Materials  Safety  has 
determined  that  the  material  does  not 
present  a  hazard  which  is  associated 
with  a  Division  4.1  material. 

(ii)  Generic  types.  Division  4.1  self- 
reactive  materials  are  assigned  to  a 
generic  system  consisting  of  seven 
types.  A  self-reactive  substance 
identified  by  technical  name  in  the  Self- 
Reactive  Materials  Table  in  §  173.224  is 
assigned  to  a  generic  type  in  accordance 
with  that  Table.  Self-reactive  materials 
not  identified  in  the  Self-Reactive 


Materials  Table  in  §  173.224  are 
assigned  to  generic  types  under  the 
procedures  of  paragraph  (a)(2)(iii)  of  this 
section. 

(A)  Type  A.  Self-reactive  material  type 
A  is  a  self-reactive  material  which,  as 
packaged  for  transportation,  can 
detonate  or  deflagrate  rapidly. 
Transportation  of  type  A  self-reactive 
material  is  forbidden. 

(B)  Type  B.  Self-reactive  material  type 
B  is  a  self-reactive  material  which,  as 
packaged  for  transportation,  neither 
detonates  nor  deflagrates  rapidly,  but  is 
liable  to  undergo  a  thermal  explosion  in 
a  package. 

(C)  Type  C.  Self-reactive  material  type 
C  is  a  self-reactive  material  which,  as 
packaged  for  transportation,  neither 
detonates  nor  deflagrates  rapidly  and 
cannot  undergo  a  thermal  explosion. 

(D)  Type  D.  Self-reactive  material  type 
D  is  a  self-reactive  material  which — 

(2)  Detonates  partially,  does  not 
deflagrate  rapidly  and  ^ows  no  violent 
effect  when  heated  under  confinement; 

(2)  Does  not  detonate  at  all, 
deflagrates  slowly  and  shows  no  violent 
effect  when  heated  under  confinement; 
or 

(5)  Does  not  detonate  or  deflagrate  at 
all  and  shows  a  medium  effect  when 
heated  under  confinement. 

(E)  Type  E.  Self-reactive  material  type 
E  is  a  self-reactive  material  which,  in 
laboratory  testing,  neither  detonates  nor 
deflagrates  at  all  and  shows  only  a  low 
or  no  effect  when  heated  under 
confinement. 

(F)  Type  F.  Self-reactive  material  type 
F  is  a  self-reactive  material  which,  in 
laboratory  testing,  neither  detonates  in 
the  cavitated  state  nor  deflagrates  at  all 
and  shows  only  a  low  or  no  effect  when 
heated  under  confinement  as  well  as 
low  or  no  explosive  power. 

(G)  Type  G.  Self-reactive  material  type 
G  is  a  self-reactive  material  which,  in 
laboratory  testing,  does  not  detonate  in 
the  cavitated  state,  deflagrate,  all,  show 
any  effect  when  heated  under 
confinement,  or  show  any  explosive 
power.  A  type  G  self-reactive  material  is 
not  subject  to  the  requirements  of  this 
subchapter  for  self-reactive  material  of 
Division  4.1  provided  that  it  is 
thermally  stable  (self-accelerating 
decomposition  temperature  is  50  °C 
(122  "F)  or  higher  for  a  50  kg  (110 
pounds)  package).  A  self-reactive 
material  meeting  all  characteristics  of 
type  G  except  thermal  stability  and 
requiring  temperature  control  is  classed 
as  a  type  F  self-reactive  material. 

(iii)  Procedures  for  assigning  a  self- 
reactive  material  to  a  generic  type.  A 
self-reactive  material  shall  be  assigned 
to  a  generic  type  based  on — 


(A)  Its  physical  state  (i.e.  liquid  or 
solid),  in  accordance  with  the  definition 
of  liquid  and  solid  in  §  171.8  of  this 
subchapter; 

(B)  A  determination  as  to  its  control 
temperature  and  emergency 
temperature,  if  any,  under  the 
provisions  of  §  173.21(f); 

(C)  Performance  of  the  self-reactive 
material  under  the  test  procedures 
specified  in  the  United  Nations 
Recommendations  and  the  provisions  of 
paragraph  (a)(2)(iii)  of  this  section;  and 

(D)  For  other  than  a  self-reactive 
material  which  is  identified  by  technical 
name  in  the  Self-Reactive  Materials 
Table  in  §  173.224(b)  or  a  self-reactive 
material  which  may  be  shipped  as  a 
sample  under  the  provisions  of 

§  173.224,  written  approval  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety.  The  person  requesting 
approval  shall  submit  to  the  Associate 
Admiriistrator  for  Hazardous  Materials 
Safety  the  tentative  shipping  description 
and  generic  type  and — 

(J)  All  relevant  data  concerning 
physical  state,  temperature  controls,  and 
tests  results;  or 

(2)  An  approval  issued  for  the  self- 
reactive  material  by  the  competent 
authority  of  a  foreign  govenmient. 

(iv)  Tests.  The  generic  type  for  a  self- 
reactive  material  shall  be  determined 
using  the  testing  protocol  from  Figure 
14.2  (Flow  Chart  for  Assigning  Self- 
Reactive  Substances  to  Division  4.1) 
from  the  UN  Recommendations. 

•  *        *        »        • 

52.  In  §  173.128,  paragraph  (b)(7) 
would  be  revised,  paragraph  (c)(4) 
would  be  removed,  paragraph  (d)  would 
be  redesignated  paragraph  (e)  and  a  new 
paragraph  (d)  would  be  added  to  read  as 
follows: 

§  173.128    aass  5,  Division  5.2— 
Definitions  and  types. 

*  *        •        •        ♦ 

(b)»  •  * 

(7)  Type  G.  Organic  peroxide  type  G 
is  an  organic  peroxide  which  will  not 
detonate  in  a  cavitated  state,  will  not 
deflagrate,  shows  no  effect  when  heated 
imder  confinement,  and  has  no 
explosive  power.  A  type  G  organic 
peroxide  is  not  subject  to  the 
requirements  of  this  subchapter  for 
organic  peroxides  of  Division  5.2 
provided  it  is  thermally  stable  (self- 
accelerating  decomposition  temperature 
is  50°  C  (122»  F)  or  higher  for  a  50  kg 
(110  pounds)  package).  An  organic 
peroxide  meeting  all  characteristics  of 
type  G  except  thermal  stability  and 
requiring  temperature  control  is  classed 
as  a  type  F  organic  peroxide. 
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(A)  Its  physical  state  (i.e.  liquid  or 
solid),  in  accordance  with  the  definition 
of  liquid  and  solid  in  §  171.8  of  this 
subchapter; 

(B)  A  determination  as  to  its  control 
temperature  and  emergency 
temperature,  if  any,  under  the 
provisions  of  §  173.21(f); 

(C)  Performance  of  the  self-reactive 
material  under  the  test  procedures 
specified  in  the  United  Nations 
Recommendations  and  the  provisions  of 
paragraph  (a)(2)(iii)  of  this  section;  and 

(D)  For  other  than  a  self-reactive 
material  which  is  identified  by  technical 
name  in  the  Self-Reactive  Materials 
Table  in  §  173.224(b)  or  a  self-reactive 
material  which  may  be  shipped  as  a 
sample  under  the  provisions  of 

§  173.224.  written  approval  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety.  The  person  requesting 
approval  shall  submit  to  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  the  tentative  shipping  description 
and  generic  type  and — 

(1)  All  relevant  data  concerning 
physical  state,  temperatiu«  controls,  and 
tests  results;  or 

(2)  An  approval  issued  for  the  self- 
reactive  material  by  the  competent 
authority  of  a  foreign  government. 

(iv)  Tests.  The  generic  type  for  a  self- 
reactive  material  shall  be  determined 
using  the  testing  protocol  from  Figure 
14.2  (Flow  Chart  for  Assigning  Self- 
Reactive  Substances  to  Division  4.1) 
from  the  UN  Recommendations. 

*  *        «        •        * 

52.  In  §  173.128,  paragraph  (b)(7) 
would  be  revised,  paragraph  (c)(4) 
would  be  removed,  paragraph  (d)  would 
be  redesignated  paragraph  (e)  and  a  new 
paragraph  (d)  would  be  added  to  read  as 
follows: 

S  173.128    Class  5,  Division  5.2— 
Definitions  and  types. 

*  *        •        *        * 

(b)*  *  * 

(7)  Type  G.  Organic  peroxide  type  G 
is  an  organic  peroxide  which  will  not 
detonate  in  a  cavitated  state,  will  not 
deflagrate,  shows  no  effect  when  heated 
under  confinement,  and  has  no 
explosive  power.  A  type  G  organic 
peroxide  is  not  subject  to  the 
requirements  of  this  subchapter  for 
organic  peroxides  of  Division  5.2 
provided  it  is  thermally  stable  (self- 
accelerating  decomposition  temperature 
is  50°  C  (122»  F)  or  higher  for  a  50  kg 
(110  pounds)  package).  An  organic 
peroxide  meeting  all  characteristics  of 
type  G  except  thermal  stability  and 
requiring  temperature  control  is  classed 
as  a  type  F  organic  peroxide. 


(d)  Approvals.  (1)  An  organic 
peroxide  must  be  approved,  in  writing, 
by  the  Associate  Administrator  for 
Hazardous  Materials  Safety,  before 
being  offered  for  transportation, 
including  assignment  of  a  generic  type 
and  shipping  description,  except  for^ 

(i)  An  organic  peroxide  whicn  is 
identified  by  technical  name  in  the 
Oreanic  Peroxides  Table  in  §  173.225(b); 

(li)  A  mixture  of  organic  peroxides 
prepared  according  to  §  173.225(c)(5);  or 

(iii)  An  organic  peroxide  which  may 
be  shipi>ed  as  a  sample  under  the 
provisions  of  §  173.225(c). 

(2)  A  person  applying  for  an  approval 
must  submit  all  relevant  data 
concerning  physical  state,  temperature 
controls,  and  tests  results  or  an  approval 
issued  for  the  organic  peroxide  by  the 
competent  authority  of  a  foreign 
government. 


§173.128    [Amended] 

53.  In  addition,  in  §  173.128,  the 
following  changes  would  be  made: 

a.  In  paragraph  (a)  introductory  text, 
the  word  "apply"  would  be  revised  to 
read  "apphes". 

b.  In  paragraph  (c)(2),  the  word  "and" 
would  be  added  at  the  end  of  the 
paragraph,  and  in  paragraph  (c)(3),  at 
the  end  of  the  paragraph,  the  wording  "; 
and"  would  be  removed  and  replaced 
with  a  period. 

54.  In  §  173.136,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§173.136    Class  8— Definitions. 

(a)  For  the  purpose  of  this  subchapter, 
"corrosive  material"  (Class  8)  means  a 
liquid  or  solid  that  causes  full  thickness 
destruction  of  human  skin  at  the  site  of 
contact  within  a  specified  period  of 
time.  A  liquid  that  has  a  severe 
corrosion  rate  on  steel  or  aluminum 
based  on  the  criteria  in  §  173.137(c)(2)  is 
also  a  corrosive  material. 
•        •        »        •        » 

55.  In  §  173.137.  the  second  sentence 
of  the  introductory  text,  and  paragraphs 
(a),  (b),  and  (c)  would  be  revised  to  read 
as  follows: 

§173.137    Class  8— Assignment  of  packing 
group. 

*  *  •  When  the  §  172.101  Table 
provides  more  than  one  packing  group 
for  a  Class  8  material,  the  packing  group 
must  be  determined  using  data  obtained 
from  tests  conducted  in  accordance  with 
the  1992  OECD  GuideUnes  for  Testing  of 
Chemicals  Number  404  "Acute  Dermal 
Irritation/Corrosion"  as  follows: 

(a)  Packing  Group  I.  Materials  that 
cause  full  thickness  destruction  of  intact 
skin  tissue  within  an  observation  period 
of  up  to  60  minutes  starting  after  the 
exposure  time  of  three  minutes  or  less. 


(b)  Packing  Group  n.  Materials  that 
cause  full  thickness  destruction  of  intact 
skin  tissue  within  an  observation  period 
of  up  to  14  days  starting  after  the 
exposure  time  of  more  than  three 
minutes  but  not  more  than  60  minutes. 

(c)  Packing  Group  lU.  Materials,  other 
than  those  meeting  Packing  Group  I  or 
n  criteria — 

(1)  That  cause  full  thickness 
destruction  of  intact  skin  tissue  within 
an  observation  period  of  up  to  14  days 
starting  after  the  exposure  time  of  more 
than  60  minutes,  but  not  more  than  4 
hours;  or 

(2)  Materials  which  do  not  cause  full 
thickness  destruction  of  intact  skin 
tissue  but  which  exhibit  a  corrosion  rate 
on  steel  or  aluminum  surfaces 
exceeding  6.25  mm  (0.25  inch)  a  year  at 
a  test  temperature  of  55  *C  (130  'F).  For 
the  purpose  of  testing  steel  P3  (ISO  2604 
(IV):1975)  or  a  similar  type,  and  for 
testing  aluminum,  non-clad  types  7075- 
T6  or  AZ5GU-T6  should  be  used.  An 
acceptable  test  is  described  in  ASTM  G 
31-72  (Reapproved  1990). 

56.  hi  §  173.150,  the  secUon  heading 
and  paragraph  (d)  would  be  revised  to 
read  as  follows: 

1 173.150    Exceptions  for  Class  3 
(nammable)  and  combustible  liquids. 

•        •        •        »        • 

(d)  Alcoholic  bevemges.  An  alcoholic 
beverage  (wine  and  distilled  spirits  as 
defined  in  27  CFR  4.10  and  5.11)  is  not 
subject  to  the  requirements  of  this 
subchapter  if  it — 

(1)  Contains  24  percent  or  less  alcohol 
by  volume; 

(2)  Is  in  a  packaging  of  five  liters  or 
less;  or 

(3)  Is  a  Packing  Group  lU  alcoholic 
beverage  in  a  packaging  of  250  L  (66 
gallons)  or  less,  unless  transported  by 
air. 


§173.150    (Amended] 

57.  In  addition,  in  §  173.150.  the 
following  changes  would  be  made: 

a.  In  paragraph  (a),  the  wording 
"another  hazard  class."  would  be 
revised  to  read  "anothor  hazard  class 
except  Division  6.1.  Packing  Group  in  or 
Class  8.  Packing  Group  ID.". 

b.  In  the  introductory  text  of 
paragraph  (b),  the  wording  "flammable 
Uquids  (Class  3)"  would  be  revised  to 
read  "flammable  Uquids  (Class  3)  and 
combustible  Uquids". 

c.  hi  paragraph  (b)(3).  the  wording 
"flammable  Uquids  in  Packing  Group 
in."  would  be  revised  to  read 
"flammable  Uquids  in  Packing  Group  HI 
and  combustible  Uquids.". 

58.  hi  §  173.152,  paragraph  (b)(3) 
would  be  revised  to  read  as  follows: 
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S  173.152    Exc«pti^nsforDiviskM&1 
(oxidizers)  and  DMsion  5.2  (organic 
poroxidss). 

•        *        • 

(3)  For  organic  jseroxides  which  do 
not  require  temp^ture  control  during 
transportation — 

(i)  For  Type  D,  E,  or  F  organic 
peroxides,  inner  aackagings  not  over 
125  ml  (4.22  ounces)  net  capacity  each 
for  liquids  or  500lg  (17.64  ounces)  net 
capacity  for  solids,  packed  in  strong 
outer  packagings.j 

(ii)  For  Type  B  br  C  organic  peroxides, 
inner  packagings  not  over  25  ml  (0.845 
ounces)  net  capacity  each  for  liquids  or 
100  g  (3.528  oundes)  net  capacity  for 
solids,  packed  in  strong  outer 
packagings. 


§17X159    [Amended] 

59.  In  §  173.159,  paragraph  (d)  would 
be  removed  and  itserved. 

60.  Section  1731.164  would  be 
amended  by  revi^g  the  paragraph  (b) 
introductory  text  land  the  last  sentence 
of  paragraph  (b)(t).  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (d) 
and  (e)  respectively,  and  adding  a  new 
paragraph  (c)  to  rsad  as  follows: 

§  1 73. 1 M    Mercury '  (metallic  and  articles 
containing  mercuri  '). 
*         *         *         4         • 

(b)  Manufactur  id  articles  or 
apparatuses  conti  ining  more  than  100 
mg  (0.0035  ounce)  mercury  are  excepted 
from  the  spedflcation  packaging 
requirements  of  tpis  subchapter  when 
packaged  as  folio  vs: 

(1)  "   "  •  Merc  iry  switches  and 
relays,are  except*  d  from  these 
packaging  requirements,  if  they  are 
totally  enclosed,  eakproof  and  in  sealed 
metal  or  plastic  u  oils. 


rid 


(c)  Manufactu 
apparatuses,  each 
than  100  mg  (0 
and  packaged  so 
mercury  per  pacl^ge 
g  (0.035  ounce) 
requirements  of  t 


§173.164    [Amended] 


61.  In  addition 


articles  or 
containing  not  more 
ounce)  of  mercury 
hat  the  quantity  of 
does  not  exceed  1 
not  subject  to  the 
subchapter. 


Q(i35 


tae 


tus 


in  §173.164,  the 


following  changes  would  be  made: 
a.  In  paragraph|  (a)(1),  in  the  first 


sentence,  the  woi 
250  ml  (8  oz)  ca 
revised  to  read 
(7.7  pounds)  ca 


ing  "not  more  than 
city  each"  would  be 
ot  more  than  3.5  kg 
city  each", 
b.  In  paragraplis  (a)(1)  and  (a)(2),  the 
wording  "or  reconstituted  wood  (4F) 
boxes,"  would  \k  revised  to  read  ", 


reconstituted  wood  (4F)  or  solid  plastic 
(4H2)  boxes,"  each  place  it  appears. 

c.  In  paragraph  (a)(2),  immediately 
following  the  wording  "  'quicksilver 
flasks" '  the  wording  "of  not  more  than 
3.5  kg  (7.7  pounds)  capacity  each" 
would  be  added. 

62.  Section  173.166  would  be 
amended  by  revising  the  section 
beading,  adding  a  new  last  sentence  in 
paragraph  (a),  revising  paragraph  (b),  the 
last  sentence  of  paragraph  (c)  and 
paragraph  (d)(1)  to  read  as  follows: 

§173.166    Air  t>ag  tnflators,  air  bag 
modules,  seat-belt  pre-tensioners,  and  seat- 
belt  modules. 

(a)  *   *   *  A  seat-belt  pre-tensioner 
contains  similar  hazardous  materials 
and  is  used  in  the  operation  of  a  seat- 
belt  restraining  system  in  a  motor 
vehicle.  A  seat-belt  module  is  the  seat 
belt  pre-tensioner  plus  seat-belt 
hardware. 

(b)  Classification.  An  air  bag  inflator, 
air  bag  module,  seat-belt  pre-tensioner 
or  seat-belt  module  may  be  classed  as 
Class  9  only  if  it  meets  the  following 
requirements — 

(1)  The  manufacturer  has  submitted 
each  design  type  air  bag  inflator  or  seat- 
belt  pre-tensioner  to  the  Bureau  of 
Explosives  (BOE)  or  the  Bureau  of 
Mines  (BOM)  for  examination  and 
testing.  The  submission  must  contain  a 
detailed  description  of  the  inflator  or 
pre-tensioner  (or,  if  more  than  a  single 
inflator  or  pre-tensioner  is  involved,  the 
maximimi  parameters  of  each  particular 
inflator  or  pre-tensioner  design  type  for 
which  approval  is  sought)  and  details 
on  the  complete  package. 

(2)  Samples  of  the  inflator  or  pre- 
tensioner,  packaged  as  for  transport, 
have  been  subjected  to  test  series  6(c)  of 
the  UN  Recommendations  on  the 
Transport  of  Dangerous  Goods,  Tests 
and  Criteria,  Second  Edition,  1990  with 
no  explosion  of  the  device,  no 
fragmentation  of  device  casii^,  and  no 
projection  hazard  or  thermal  effect 
which  would  significantly  hinder  fire- 
fighting  or  other  emergency  response 
efforts  in  the  immediate  vicinity. 

(3)  The  manufacturer  submits  an 
application,  including — 

(i)  The  BOE  or  BOM  test  results  and 
report  recommending  the  shipping 
description  and  classification  for  each 
device  or  design  type;  or 

(ii)  An  approved  classification  issued 
by  the  competent  authority  of  a  foreign 
government,  to  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  and  is  notified  in  writing  by  the 
Associate  Administrator  that  the  device 
has  been  classed  as  Class  9  and 
approved  for  transportation. 


(4)  No  approval  applications  are 
required  for  air  bag  or  seat-belt  modules 
containing  an  approved  air  bag  inflator 
or  seat-belt  pre-tensioner. 

(e)  *  *  *  A  module  must  be 
identified  with  the  same  EX  number  or 
product  code  of  the  approved  inflator  or 
pre-tensioner. 

(d)  *  *  *  (1)  An  air  bag  or  seat-belt 
module  that  has  been  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  and  is  installed  in  a 
motor  vehicle  or  in  completed  vehicle 
components,  such  as  steering  columns 
or  door  panels,  is  not  subject  to  the 
requirements  of  this  subchapter. 


§173.166    [Amended] 

63.  In  addition,  in  §  173.166,  the 
following  changes  would  be  made: 

a.  In  paragraph  (c),  in  the  first  and 
second  sentences,  the  wording  "or  pre- 
tensioner"  would  be  added  immediately 
following  the  wording  "inflator"  each 
place  it  appears. 

b.  In  paragraph  (d)(2),  the  wording  "or 
seat-belt"  would  be  added  immediately 
following  the  wording  "air  bag"  and  the 
wording  "or  pre-tensioner"  would  be 
added  immediately  following  the 
wording  "inflator". 

c.  In  paragraph  (f),  the  wording 
"FLAMMABLE  SOLID  label"  would  be 
revised  to  read  "CLASS  9  label". 

64.  Section  173.168  would  be  added 
to  read  as  follows: 


§173.168 
batteries. 


Nonspiiiable  wet  electric  storage 


(a)  Nonspiiiable  wet  electric  storage 
batteries  are  batteries  frt)m  which 
electrolyte  will  not  flow  in  the  event  of 
a  ruptured  or  cracked  case.  These 
batteries  must  be  capable  of 
withstanding  the  vibration  test  and  the 
pressure  differential  test  Usted  below 
without  leakage  of  battery  fluid. 

(1)  Vibration  test.  The  battery  must  be 
rigidly  clamped  to  the  platform  of  a 
vibration  machine,  and  a  simple 
harmonic  motion  having  an  amplitude 
of  0.8  mm  (0.03  inches),  with  a  1.6  mm 
(0.063  inches)  maximum  total  excursion 
mtist  be  applied.  The  frequency  must  be 
varied  at  die  rate  of  1  Hz/min  between 
the  limits  of  10  Hz  to  55  Hz.  The  entire 
range  of  frequencies  and  return  must  be 
traversed  in  95±5  minutes  for  each 
mounting  position  (dir^tion  of  vibrator) 
of  the  battery.  The  battery  must  be 
tested  in  three  mutually  perpendicular 
positions  (to  include  testing  with  H^l 
openings  and  vents,  if  any,  in  an 
inverted  position)  for  equal  time 
periods. 

(2)  Pressure  differential  test.     : 
Following  the  vibration  test,  the  battery 
must  be  stored  for  six  hours  at  24  'CM 


"C  (75  "^7  "F)  while  subjected  to  a 
pressure  differential  of  at  least  88  kPa 
(13  psi).  The  battery  must  be  tested  in 
three  mutually  perpendicular  positions 
(to  include  testing  with  fill  openings 
and  vents,  if  any,  in  an  inverted 
position)  for  at  least  six  hours  in  each 
position. 

(b)  Except  as  provided  in 
§  175.10(a)(l9)  of  this  subchapter,  a 
nonspiiiable  battery  is  not  subject  to  any 
other  requirements  of  this  subchapter 
if— 

(1)  The  battery  is  protected  against 
short  circuits  and  securely  packaged; 
and 

(2)  For  a  battery  manufactured  after 
September  30, 1995,  the  battery  and  any 
outer  packaging  is  plainly  and  durably 
marked  "NONSPILLABLE"  or 
•NONSPILLABLE  BATTERY".        '    - 

§173.171    [Amended] 

65.  In  §  173.171,  in  paragraph  (a),  the 
wording  "Division  1.3  classification" 
would  be  revised  to  read  "Division  1.3 
and  Division  4.1  classification". 

66.  Section  173.185  would  be  revised 
to  read  as  follows: 

§173.185    Lithium  ceils  and  batteries. 

(a)  Except  as  otherwise  provided  in 
this  subpart,  a  lithium  cell  or  battery  is 
authorized  for  transportation  only  if  it 
conforms  to  the  provisions  of  this 
section. 

{i))  Exceptions.  Cells  and  batteries  are 
not  subject  to  the  requirements  of  this 
subchapter  if  they  meet  the  following 
requirements: 

(1)  Each  cell  with  a  liquid  cathode 
may  contain  no  more  than  0.5  g  (0.02 
ounce)  of  Uthium  or  lithium  alloy,  and 
each  cell  with  a  solid  cathode  may 
contain  no  more  than  1.0  g  (0.04  ounce) 
lithium  or  hthium  alloy; 

(2)  Each  battery  with  a  liquid  cathode 
may  contain  an  aggregate  quantity  of  no 
more  than  1.0  g  (0.04  ounce)  lithium  or 
lithium  alloy,  and  each  battery  with  a 
solid  cathode  may  contain  an  aggregate 
quantity  of  no  more  than  2.0  g  (0.07 
ounce)  of  lithium  or  lithium  alloy; 

(3)  Each  cell  must  be  hermetically 
sealed; 

(4)  Cells  and  batteries  must  be 
separated  so  as  to  prevent  short  circuits 
and  must  be  packed  in  strong 
packagings,  except  when  installed  in 
equipment;  and 

(5)  If  a  liquid  cathode  battery  contains 
more  than  0.5.g  (0.02  ounce)  of  lithium 
or  lithium  alloy  or  a  solid  cathode 
battery  contains  more  than  1.0  g  (0.04 
ounce)  lithium  or  lithium  alloy,  it  may 
not  contain  a  liquid  or  gas  that  is  a 
hazardous  material  according  to  this 
subchapter  unless  the  liquid  or  gas,  if 
free,  would  be  completely  absorbed  or 


Federal  Register  /  Vol.  59,  No.  136  /  Monday,  July  18,  1994  /  Proposed  Rules 


36601 


"C  (75  »*7  'F)  while  subjected  to  a 
pressure  differential  of  at  least  88  kPa 
(13  psi).  The  battery  must  be  tested  in 
three  mutually  perpendicular  positions 
(to  ipclude  testing  with  fill  openings 
and  vents,  if  any,  in  an  inverted 
position)  for  at  least  six  hours  in  each 
position. 

(b)  Except  as  provided  in 
§175.10(a)(l9)  of  this  subchapter,  a 
nonspillable  battery  is  not  subject  to  any 
other  requirements  of  this  subchapter 
if— 

(1)  The  battery  is  protected  against 
short  circuits  and  securely  packaged; 
and 

(2)  For  a  battery  manufactured  after 
September  30, 1995,  the  battery  and  any 
outer  packaging  is  plainly  and  durably 
marked  "NONSPILLABLE"  or 
•NONSPILLABLE  BATTERY".        ■    - 

§173.171    [Amended] 

65.  In  §  173.171,  in  paragraph  (a),  the 
wording  "Division  1.3  classification" 
wotild  be  revised  to  read  "Division  1.3 
and  Division  4.1  classification". 

66.  Section  173.185  would  be  revised 
to  read  as  follows: 

§173.185    Lithium  cells  and  tjatteries. 

(a)  Except  as  otherwise  provided  in 
this  subpart,  a  lithium  cell  or  battery  is 
authorized  for  transportation  only  if  it 
conforms  to  the  provisions  of  this 
section. 

(b)  Exceptions.  Cells  and  batteries  are 
not  subject  to  the  requirements  of  this 
subchapter  if  they  meet  the  following 
requirements: 

(1)  Each  cell  with  a  liquid  cathode 
may  contain  no  more  than  0.5  g  (0.02 
ounce)  of  lithium  or  lithium  alloy,  and 
each  cell  with  a  solid  cathode  may 
contain  no  more  than  1.0  g  (0.04  ounce) 
lithium  or  Hthium  .alloy; 

(2)  Each  battery  with  a  liquid  cathode 
may  contain  an  aggregate  quantity  of  no 
more  than  1.0  g  (0.04  ounce)  lithium  or 
lithium  alloy,  and  each  battery  with  a 
solid  cathode  may  contain  an  aggregate 
quantity  of  no  more  than  2.0  gi  (0.07 
ounce)  of  lithium  or  lithium  alloy; 

(3)  Each  cell  must  be  hermetically 
sealed; 

(4)  Cells  and  batteries  must  be 
separated  so  as  to  prevent  short  circuits 
and  must  be  packed  in  strong 
packagings,  except  when  installed  in 
equipment;  and 

(5)  If  a  liquid  cathode  battery  contains 
more  than  0.5.g  (0.02  ounce)  of  lithium 
or  lithium  alloy  or  a  solid  cathode 
battery  contains  more  than  1.0  g  (0.04 
ounce)  lithium  or  hthium  alloy,  it  "may 
not  contain  a  liquid  or  gas  that  is  a  . 
hazardous  material  according  to  this 
subchapter  unless  the  liquid  or  gas,  if 
free,  would  be  completely  absorbed  or 


neutralized  by  other  materials  in  the 
battery. 

(c)  Cells  and  batteries  also  are  not 
subject  to  this  subchapter  if  they  meet 
the  following  requirements: 

(1)  Each  cell  contains  not  more  than 
5  g  (0.18  ounces)  of  lithium  or  lithium 
alloy; 

(2)  Each  battery  contains  not  more 
than  25  g  (0.88  ounces)  of  lithium  or 
lithium  alloy; 

(3)  Each  cell  or  battery  is  of  the  type 
proved  to  be  non-dangerous  by  testing 
in  accordance  with  tests  in  Part  IV  of  the 
UN  Recommendations  on  the  Transport 
of  Dangerous  Goods,  Tests  and  Criteria, 
Third  Edition  1994;  such  testing  should 
be  carried  out  on  each  type  prior  to  the 
initial  transport  of  that  type;  and 

(4)  Cells  and  batteries  are  designed  or 
packed  in  such  a  way  as  to  prevent  short 
circuits  under  conditions  normally 
encountered  in  transportation. 

(d)  Cells  and  batteries  and  equipment 
containing  cells  and  batteries  which 
were  first  transported  prior  to  January  1, 
1995  and  were  assigned  to  Class  9  on 
the  basis  of  the  requirements  of  this 
subchapter  in  effect  on  October  1. 1993 
may  continue  to  be  transported  in 
accordance  with  the  applicable 
requirements  in  effect  on  October  1, 
1993. 

(e)  Cells  and  batteries  may  be 
transported  as  items  of  Class  9  if  they 
meet  the  requirements  in  paragraphs 
(e)(1)  through  (e)t9)  of  this  section: 

(1)  Cells  must  not  contain  more  than 
12  g  (0.42  ounce)  of  lithium  or  hthium 
alloy.  When  transported  by  passenger 
aircraft,  cells  must  not  contain  more 
than  3  g  fO.ll  ounces)  of  Hthium  or 
lithium  alloy. 

(2)  Batteries  must  not  contain  more 
than  500  g  (17.6  ounces)  of  lithium  or 
lithium  alloy.  When  transported  by 
passenger  aircraft,  batteries  must  not 
contain  more  than  125  g  (4.4  ounces)  of 
lithium  or  hthium  alloy. 

(3)  Each  cell  and  battery  must  be 
equipped  with  an  effective  means  of 
preventing  external  short  circuits. 

(4)  Each  cell  and  battery  must 
incorporate  a  safety  venting  device  or  be 
designed  in  a  manner  that  will  preclude 
a  violent  rupture  under  conditions 
normally  incident  to  transportation. 

(5)  Batteries  containing  cells  or  series 
of  cells  connected  in  parallel  must  be 
equipped  with  diodes  to  prevent  reverse 
current  flow. 

(6)  Cells  and  batteries  must  be  packed 
in  strong  inner  packagings  containing 
not  more  than  500  g  (17.6  ounces)  of 
lithium  or  lithium  alloy.  When 
transported  by  passenger  aircraft,  inner 
packagings  must  not  contain  more  than 
125  g  (4.4  ounces)  of  hthium  or  lithium 
alloy. 


(7)  Cells  and  batteries  must  be  packed 
in  inner  packagings  in  such  a  manner  as 
to  effectively  prevent  short  circuits  and 
to  prevent  movement  which  could  lead 
to  short  circuits. 

(8)  Cells  and  batteries  must  be 
packaged  in  packagings  conforming  to 
the  requirements  of  part  178  of  this 
subchapter  at  the  Packing  Group  II 
performance  level: 

(i)  Inner  packagings  must  be  packed 
within  a  wooden  box  (4Cl,  4C2,  4D,  or 
4F).  fiberboard  box  (4G),  fiber  drum 
(IG).  or  metal  drum  (1A2  or  1B2); 

(ii)  Cells  and  batteries  intended  for  air 
transportation  must  be  packaged  in 
metal  drums  (lAl  or  1B2)  fitted  with 
gas-tight  gaskets;  and 

(iii)  When  the  outer  packaging  is 
metal,  the  inner  packagings  must  be 
separated  frt)m  each  other  and  from  the 
outer  packaging  by  at  least  25  mm  (1 
inch)  of  non-combustible  cushioning 
material. 

(9)  One  of  the  following  criteria  mu<;t 
be  met: 

(i)  Each  cell  or  battery  is  of  the  type 
proven  to  meet  the  criteria  of  Class  9  by 
testing  in  accordance  with  tests  in  Part 
IV  of  the  UN  Recommendations  on  the 
Transport  of  Dangerous  Goods,  Tests 
and  Criteria,  Third  Edition  1994:  or 

(ii)  Ten  cells  and  one  battery  of  each 
type  taken  from  production  each  week 
should  be  subjected  to  extreme 
temf>erature  exposure  and  the  short 
circuit  test  procedures  in  Part  IV  of  the 
UN  Recommendations  on  the  Transport 
of  Dangerous  Goods.  Tests  and  Criteria, 
Third  Edition  1994,  or,  equivalent  tests 
approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety.  There  should  be  no  evidence  of 
distortion,  leakage  or  internal  heating  in 
conducting  the  extreme  temperature 
exposure  test  procedure.  In  conducting 
the  short  circuit  test  procedure,  if 
venting  occurs,  an  open  flame  applied 
to  venting  fumes  should  not  produce  an 
explosive  condition;  or 

(iii)  Cells  and  batteries  that  are 
hermetically  sealed  are  excepted  from 
paragraphs  (e)(8)(ii)  and  (e)(8)(iii)  if  the 
cells  and  batteries  are  subjected  to  the 
altitude  simulation,  extreme 
temperature  exposure,  vibration,  and 
shock  tests  described  in  the  UN 
Recommendations  on  the  Transport  of 
Dangerous  Goods,  Tests  and  Criteria, 
Third  Edition  1994,  or  equivalent  tests 
approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  and  show  no  visible  evidence  of 
out-gassing,  leakage,  loss  of  mass  or 
distortion. 

(10)  Except  as  provided  in  paragraph 
(i)  of  this  section,  cells  or  batteries  may 
not  be  offered  for  transportation  or 
transported  if  any  cell  has  been 
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discharged  to  the  extent  that  the  open 
circuit  voltage  is  less  than  two  volts  or 
is  less  than  2/3  of  the  voltage  of  the  fully 
charged  cell,  whichever  is  less. 

(0  Equipment  cont  lining  or  packed 
with  cells  and  batteries  meeting  the 
requirements  of  paragraph  (b)  or  (c)  of 
this  section  are  excepted  from  all  other 
requirements  of  this  subchapter. 

(g)  Equipment  conljaining  or  packed 
with  cells  and  batteriiBS  may  be 
transported  as  items  6f  Class  9  if  the 
batteries  and  cells  maet  all  the 
requirements  of  para|raph  (e)  of  this 
section  and  are  packaged  as  follows: 

(1)  Equipment  containing  cells  and 
tiatteries  must  be  packed  in  a  strong 
outer  packaging  that  |s  waterproof  or  is 
made  waterproof  through  the  use  of  a 
liner.  The  equipment  must  be  secured 
within  the  outer  packaging  and  be 
packed  as  to  effectivt  ly  prevent 
movement,  short  circuits,  and 
accidental  operation  during  transport: 
and 

(2)  Cells  and  batter  ies  packed  with 
equipment  should  be  packed  in  inner 
packagings  conforming  to  paragraph 
(e)(9)  of  this  section  in  such  a  manner 
as  to  effectively  previ  mt  movement  and 
short  circuits.  Not  mi  >re  than  5  kg  of 
cells  and  batteries  miy  be  packed  with 
each  item  of  equipment. 

(h)  Cells  and  batteijies,  for  disposal, 
may  be  offered  for  transportation  or 
transported  to  a  pemiitted  storage 
bcility  and  disposal  ^ite  by  motor 
vehicle  when  they  mJBet  the  following 
requirements: 

(1)  Cells  must  not  ( :ontain  more  than 
12  g  (0.42  ounce)  and  batteries  must  not 
contain  more  than  SQO  g  (17.6  ounces) 
of  lithium  or  lithium] alloy; 

(2)  Be  equipped  with  an  effective 
means  of  preventing  external  short 
circuits:  and 

(3)  Are  packed  in  a  strong  outer 
packaging  conformin  g  to  the 
requirements  of  §§  i:  3.24  and  173.24a 
The  packaging  need  lot  conform  to 
performance  requirei  nents  of  part  178  of 
this  subchapter. 

(i)  Cells  and  batter  es  and  equipment 
containing  or  packe<J  with  cells  and 
batteries  which  do  ni)t  comply  with  the 
provisions  of  this  se<ltion  may  be 
transported  only  if  tt  ey  are  approved  by 
the  Associate  Admin  istrator  for 
Hazardous  Materials  Safety. 

(j)  For  testing  purposes,  cells 
containing  not  more  than  12  g  (0.42 
ounce)  of  lithium  or  ithium  alloy  and 
batteries  containing  i  lot  more  than  500 
g  (17.6  ounces)  of  lithium  or  lithium 
alloy  may  be  offered  for  transportation 
or  transported  by  hi^way  only  as  items 
of  Class  9.  Packaging  must  conform  with 
paragraphs  (e)(8)(i)  a  [id  (iii)  of  this 


section  with  not  more  than  100  cells  per 
package. 

67.  Section  173.189  would  be  added 
to  read  as  follows: 

§173.189    Batteries  containing  sodium  Of 
cells  containing  sodUimt. 

(a)  Batteries  and  cells  may  not  contain 
any  hazardous  material  other  than 
sulfur.  Cells  not  forming  a  component  of 
a  completed  battery  may  not  be  offered 
for  transportation  at  a  temperature  at 
which  any  liquid  sodium  is  present  in 
the  cell.  Batteries  may  only  be  offered 
for  transportation,  or  transported,  at  a 
temperature  at  which  any  liquid  sodium 
present  in  tlie  battery  conforms  to  the 
conditions  prescribed  in  paragraph  (d) 
of  this  section. 

(b)  Cells  must  consist  of  hermetically 
sealed  metal  casings  which  fully  enclose 
the  hazardous  materials  and  which  are 
so  constructed  and  closed  as  to  prevent 
the  release  of  the  hazardous  materials 
under  normal  conditions  of  transport. 
Cells  must  be  placed  in  suitable  outer 
packagings  with  sufficient  cushioning 
material  to  prevent  contact  between 
ceils  and  between  cells  and  the  internal 
surfaces  of  the  outer  packaging,  and  to 
ensure  that  no  dangerous  movement  of 
the  cells  within  the  outer  packaging 
occurs  in  transport.  Cells  must  be 
packaged  in  1A2. 1B2.  ID,  IG.  1H2.  4C. 
4D.  4F.  4G  or  4H2  outer  packagings 
which  meet  the  requirements  of  part  178 
of  this  subchapter  at  the  Packing  Group 
n  performance  level. 

(c)  Batteries  must  consist  of  cells 
secured  within,  and  fully  enclosed  by  a 
metal  casing  so  constructed  and  closed 
as  to  prevent  the  release  of  the 
hazardous  materials  under  normal 
conditions  of  transport.  Batteries  may  be 
offered  for  transportation,  and 
transported,  unpacked  or  in  protective 
packagings  that  are  not  subject  to  the 
requirements  of  part  178  of  this 
subchapter. 

(d)  Batteries  containing  any  liquid 
sodium  may  not  be  offered  for 
transportation,  or  transported,  by 
aircraft.  Batteries  containing  liquid 
sodium  may  be  transported  by  motor 
vehicle,  rail  car  or  vessel  under  the 
following  conditions: 

(1)  Batteries  must  be  equipped  with 
an  effective  means  of  preventing 
external  short  circuits,  such  as  by 
providing  complete  electrical  insulation 
of  battery  terminals  or  other  external 
electrical  connectors.  Battery  terminals 
or  other  electrical  connectors 
penetrating  the  heat  insulation  fitted  in 
battery  casings  must  be  provided  with 
thermal  insulation  sufficient  to  prevent 
the  temperature  of  the  exposed  surfaces 
of  such  devices  from  exceeding  55  "C 
(130  "F). 


(2)  No  battery  may  be  offered  for 
transportation  if  the  temperature  at  any 
point  on  the  exteriial  surface  of  the 
battery  exceeds  55  "C  (130  °F). 

(3)  If  any  external  source  of  heating  is 
used  during  transportation  to  maintain 
sodium  in  batteries  in  a  molten  state, 
means  must  be  provided  to  ensure  that     • 
the  internal  temperature  of  the  batter>' 
does  not  reach  or  exceed  400  °C  (752 
°F). 

(4)  When  loaded  in  a  transport  vehicle 
or  freight  container: 

(i)  Batteries  must  be  secured  so  as  to 
prevent  significant  movement  within 
the  transport  vehicle  or  freight  container 
under  conditions  normally  incident  to 
transportation: 

(ii)  Adequate  ventilation  and/or 
separation  between  batteries  must  be 
provided  to  ensure  that  the  temperature 
at  any  point  on  the  external  surface  of 
the  battery  casing  will  not  exceed  240  °C 
(464  °F)  during  transportation;  and 

(iii)  No  other  hazardous  materials, 
with  the  exception  of  cells  containing 
sodium,  may  be  loaded  in  the  same 
transport  vehicle  or  freight  container. 
Batteries  must  be  separated  from  all 
other  freight  by  a  distance  of  not  less 
than  0.5  meters  (1.6  feet). 

§173.196    [Amended] 

68.  In  §  173.196.  in  paragraph  (f).  the 
wording  "the  primary  receptacle  and 
secondary  packaging"  would  be  revised 
to  read  "the  primary  receptacle  or 
secondary  packaging". 

§173J>11    [Amended] 

69.  In  §  173.211,  in  paragraph  (c),  for 
the  entry  "Steel  box  with  liner:",  the 
wording  "4A2"  would  be  revised  to 
read  "4A";  and  for  the  entr>' 
"Aluminum  box  with  liner:"  the 
wording  "4B2"  would  be  revised  to  read 
"48" 

&173.212    [Amendedl 

70.  In  §  173.212,  in  paragraph  (c),  for 
the  entry  "Steel  box:"  the  wording 
"4A1"  would  be  revised  to  read  "4A": 
for  the  entry  "Steel  box  with  liner:"  the 
vsording  "4A2"  would  be  revised  to 
read  "4A":  for  the  entry  "Aluminum 
box:"  the  wording  "4Bl"  would  be 
revised  to  read  "4B";  and  for  the  entry 
"Aluminum  box  with  liner:"  the 
wording  "4B2"  would  be  revised  to  read 
"4B". 

§173.213    [Amended] 

71.  In  §  173.213.  in  paragraph  (c),  for 
the  entry  "Steel  box  with  liner:"  the 
wording  "4A2"  would  be  revised  to 
read  "4A":  for  the  entry  "Steel  box:"  the 
wording  "4A1"  would  be  revised  to 
read  "4A'':  and  for  the  entry 
"Aluminum  box  with  liner:"  the 


wording  "432"  would  be  revised  to  read 
"4B". 

72.  Section  173.224  would  be  revised 
to  read  as  follows: 

§  173.224    Packaging  and  control  and 
emergency  temperatures  for  setf-reactive 
materials. 

(a)  General.  When  the  §  172.101  Table 
of  this  subchapter  specifies  that  a 
Division  4.1  material  be  packaged  in 
accordance  with  this  section,  only 
packagings  which  conform  to.  the 
provisions  of  this  section  may  be  used. 
Each  packaging  must  conform  to  the 
general  packaging  requirements  of 
subpart  B  of  this  part  and  the  applicable 
requirements  of  part  178  of  this 
subchapter.  Non-bulk  packagings  must  - 
meet  Packing  Group  II  performance 
levels.  To  avoid  unnecessary 
confinement,  metallic  non-bulk 
packagings  meeting  Packing  Group-I  are 
not  authorized.  Self-reactive  materials 
which  require  temperature  control  are 
subject  to  the  provisions  of  §  173.21(f). 
Packagings  required  to  bear  a  Class  1 
subsidiary  label  must  conform  to 
§§  173.60  through  173.62. 
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Setf^^eactive  sut)stance 


(1) 


Azodicartx)namtde  fomiulation  type  B  

Azodicartxjnamide  fomiulation  type  C  .; "......... 

AzodicarbonamkJe  fomiuiation  type  D  ...,..!!!! 

2.2'-Azodi(2.4-dimethyl-4-mettK)xyvaleronrtrile)  .. 

2,2'-A20di(2,4-dimethylvaiefonitrite) 

2,2'-A20dJ(ettiy)  2-methylpropionate) 

1 ,1-Azodi{t>exahydrot)en2onitrile) ; '. 

2.2'-A20di(Jsobutyronftrite)  .,."""" 

2,2'-Azodi(2-methyltHJtyron(trile)  """""". 

Benzene- 1,3-disulphotiydrazide,  as  a  paste  

Benzene  sufphohydrazide  '„," 

4-(Benzyl(ettiyl)amino)-3-etfioxyben2enedia2onJum 
zinc  chloride. 

4-(Benzyl(methyl)amino)-3- 

ettwxytjenzenodiazonium  zinc  chloride. 

3-Chloro-4-Diettiylaniino-benzenediazonium     zinc 
chloride. 

2-Diazo-1-NaphthoM-su!ptiochloride  .„.., 

2-Dia2<J-1-Nai3hthol-5-sulphochloride  .„. _-..„ 

2,5-Diethoxy-4-mofpholino-t)enzenediazonium  zinc 
chtoride. 

2,5-Dtethoxy-4-morpholino-benzenedtazonium  zinc 
chloride. 

2,5-Diethoxy-4-morphollno-t)enzenediazonium 

tetrafluofotx)rate. 
2,5-Diethoxy-4- 

(phenylsulphonyl)benzenedtazonium  zinc  chlo- 
ride. 

2,5-Dimetf>oxy-4-(4- 

methylp(Tenylsulphony)t)enzene-diazonium   zinc 
cfiloride. 

4-Dimethylamino-6-<2- 

dimethyiaminoethoxy)»oluene-2-diazonium    zinc 
chloride. 
N.N'-Dinitroso-N.N'-dimettiyl-  terephttialamide,  as 
a  paste. 
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wording  "4B2"  would  be  revised  to  read 
"4B". 

72.  Section  173.224  would  be  revised 
to  read  as  follows: 

§  173.224    Packaging  and  control  and 
emergency  temperatures  for  sett-reactive 
materials. 

(a)  General.  When  the  §  172.101  Table 
of  this  subchapter  specifies  that  a 
Division  4.1  material  be  packaged  in 
accordance  with  this  section,  only 
packagings  which  conform  to.the 
provisions  of  this  section  may  be  used. 
Each  packaging  must  conform  to  the 
general  packaging  requirements  of 
subpart  B  of  this  part  and  the  applicable 
requirements  of  part  178  of  this 
subchapter.  Non-bulk  packagings  must  - 
meet  Packing  Group  II  performance 
levels.  To  avoid  unnecessary 
confinement,  metallic  non-bulk 
packagings  meeting  Packing  Group-I  are 
not  authorized.  Self-reactive  materials 
which  require  temperature  control  are 
subject  to  the  provisions  of  §  173.21(f). 
Packagings  required  to  bear  a  Class  1 
subsidiary  label  must  conform  to 
§§173.60  through  173.62. 


(b)  Self-Reactive  Materials  Table:  The 
self-reactive  materials  table  specifies,  by 
technical  name,  those  self-reactive 
materials  that  are  authorized  for 
transportation  and  not  subject  to  the 
approval  provisions  of 
§  173.124(aM2){vii).  A  self-reactive 
material  identified  by  technical  name  in 
the  following  table  is  authorized  for 
transportation  only  if  it  conforms  to  all 
applicable  provisions  of  the  table.  The 
column  headings  of  the  Self-Reactive 
Materials  Table  are  as  follows: 

(1)  Technical  name.  Column  1 
specifies  the  technical  name. 

(2)  ID  number.  Column  2  specifies  the 
identification  number  which  is  used  to 
identify  the  proper  shipping  name  in 
the  §172.101  Table. 

(3)  Concentration  of  self-reactive 
material.  Column  3  specifies  the 
concentration  (percent)  limitations,  if 
any,  in  mixtures  or  solutions  for  the 
self-reactive  material.  Limitations  are 
given  as  minimums,  maximums,  or  a 
range,  as  appropriate.  A  range  includes 
the  lower  and  upper  limits  (i.e.,  "53- 

SELF-REACTr>/E  MATERIALS  TABLE 


100"  means  from,  and  including,  53 
percent  to,  and  including  100  percent). 

(4)  Packing  method.  Column  4  species 
the  highest  packing  method  which  is 
authorized  for  the  self-reactive  material. 
A  packing  method  corresponding  to  a 
smaller  package  size  may  be  used,  but 

a  packing  method  corresponding  to  a 
larger  package  size  may  not  be  used. 
The  Table  of  Packing  Methods  in 
§  173.225(d)  defines  the  packing 
methods.  Additional  bulk  packagings 
are  authorized  in  paragraph  (d)  of  this 
section  for  Type  F  self-reactive 
materials. 

(5)  Control  temperature.  Column  5 
specifies  the  control  temperature  in  °C. 
Temperatures  are  specified  only  when 
temperature  controls  are  required  (see 
§173.21(0). 

(6)  Emergency  temperature.  Column  6 
specifies  the  emergency  temperature  in 
'C.  Temperatures  are  specified  only 
when  temperature  controls  are  required 
(see  §  173.21(f)). 

(7)  Notes.  Column  7  specifies  other 
applicable  provisions,  as  set  forth  in 
notes  following  the  table. 


SeKH'eactive  substance 


(1) 


Identification 
nunft>er 

(2) 


Concentration 
(%) 

(3) 


AzodicartxxTamide  fonnulation  type  B  „ 

A20d(cartx)namide  formulation  type  C  .'. !.! 

Azodlcartx)namide  formulation  type  D  ...,.!!!.■ 

2,2'-A20di(2,4-<jimettiyM-metlToxyvaleronitrile)  ..... 

2,2'-A20di(2.4-dimethylvaJeronitnle) 

2,2'-A20d((ethyl  2-mettiylpropionate) 

1,1-A2odi(hexahydrot)en2onitrile)  .: 

2,2'-Azodi(isotxityronrtrite) .,„..„. 

2,2'-A20d(2-meLhylbutyronrtrile)  !!.."!!..."!!!! 

Ben2ene-1,3-disulphotiydrazide,  as  a  paste  ..„ '. 

Benzene  sufphohydrazide 

4-(Benzyl(ettiyl)amino)-3-ettioxyt)en2enedla2oniurn 
zinc  ctiloride. 

4-(Ben2yl(mettiyl)amino)-3- 

ethoxybenzenediazonium  zinc  chloride. 

3-Chloro-4-Diettiylamino-l>en2en€diazonium     zinc 
ctitoride. 

2-Dia20-1-NaphthoM-sulphoctiloride  

2-Diazo-1  -Naphthol-5-sulphoctiloride ........!!!.."!! 

2,5-Diethoxy-4-nx)rpho(ino-benzenediazonium  zinc 
chloride. 

2,5-Diethoxy-4-morpho»ino-t»en2enedtazon)um  zinc 
chloride. 

2.5-Diethoxy-4-nx)rpholino-t»enzenediazonium 

telrafluoroborate. 
2,5-Diethoxy-4- 

(phenylsulphonyl)t)enzenediazontum  zinc  chlo- 
ride. 

2,5-Dimethoxy-4-(4- 

methylphenylsulphony)t)enzene-dia2onium    zinc 
chloride. 

4-Dimethylamino-6-{2- 

dimethyiam(noethoxy)»oluene-2-dia2onium    zinc 
chloride. 
N,N'-D»f>itroso-N,N'-<linnethyl-  terephthalamide,  as 
a  paste. 


3232 
3234 
3236 
3236 
3236 
3235 
3236 
3234 
3236 
3236 
3236 
3236 

3236 

3236 

3222 
3222 
3236 

3236 

3236 

3236 

3236 

3236 

3224 


<100 

<100 

<100 

100 

100 

100 

100 

100 

100 

52 

100 

100 

100 

100 

100 

100 

67-100 

66 

100 
67 

79 

100 

72 


Packing 
mettiod 


(4) 


OP5B 
0P6A 
0P7B 
0P7B 
0P7B 
OP7A 
0P7B 
OP6e 
0P7B 
0P7B 
OP7B 
OPTS 

0P7B 

0P7B 

0P5B 
OP5B 
0P7B 

0P7B 

0P7B 

0P7B 


OP78 
OP7B 
0P6B 


Control  tem- 
perature (°C) 

(5) 


Emergericy 

temperature 

CO 

(6) 


-5 
+10 
+20 


+40 
+35 


r40 


+5 
+15 
+25 


♦45 

+40 


Notes 
(7) 


+45 


+35 
+40 
+30 
+40 

+40 

+40 


+40 
+45 
♦35 
♦45 

+45 

♦45 
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Self-Reactive  Materials  Table— Continued 


SeK-raactive  substance 


(1) 


N.N'-Dinitrosopentamethytenefetramine  .» „ 

Diplienyk>xK)e-4,4  -Disuiphohydfcizkle  

4-0«propylaniinobefcenediazonium  zinc  chtonde  .. 

2-(N,N-Ethoxycartx)f>ylphenylamino>-3-methoxy-4- 
(N-methyJ-N- 

cyclohexylam«no)l^nzer)edta2onium   zinc   chlo- 
ride. I 

2-{N,N-Ethoxycartx)pytphenytamino>-3-mettioxy-4- 
(N-methyl-N- 

cycioh6xylamino)l>enzenediazonium   zinc   chlo- 
ride. 

N-ForTnyl-2-<nitrome|hylene)-1 ,3-pefhydrothiazine  . 

2-(2-HydroxyethoxyJ-1-(pyfTo)idin-1  -yl)ben2ene-4- 
duzonium  zinc  chloride. 

3-(2-Hydroxyelhoxy)-4-{pyaolidtn-1  - 
yl)t)enzened»zonium  zinc  chloride. 

2-<N.N-MelhytaminoethytcamonylH-(3,4-dimethyl- 
phenylsulphonyOtenzene-diazoniun  zinc  chlo- 
ride. 

4-Melhyl)enzenesu^)honylhydrazide 

3-M«thyl-4-(pyrTolidif>-1-yl)  benzenediazonium 
tetrafluorobcrate. 

4-Nitrosophenol 

Self-reactive  liquid, 

Selt-reactive  liquKl,  Mmple,  temperature  control 

Self-reactive  solid,  sample  

Setf-reactive  solid,  sample,  temperature  control 

SodUim  2-diazo-1-n«phthoM-sulphonate  

Sodium  2-d»zo-1-n$phttK)l-5-sulphonate  

Tetramine  pafladiurn  (II)  nitrate  „. 


isutohonylh 
>lidf-1-yl) 

Id.  lample 


Iderrtification 
number 

(2) 


3224 
3226 
3226 
3236 


3236 


Concentration 
(%) 

(3) 


82 

100 

100 

63-92 


62 


3236 

100 

0P7B 

3236 

100 

0P7B 

3236 

100 

0P7B 

3236 

96 

0P7B 

3226 

100 

0P7B 

3234 

95 

0P6e 

3236 

100 

0P7B 

0P2A 

3233 

>«■•«••••■>•>•••••>■..> 

0P2A 

3224 

»•>>•■»•>■•■■•••>.... 

0P28 

3234 

OP2B 

3226 

100 

OPTS 

3226 

100 

0P7B 

3234 

100 

OP6B 

Packing 
method 


(4) 


OP6B 
0P7B 
0P7B 
0P7B 


OP7B 


Control  tem- 
perature CO 

(5) 


440 

♦35 

♦45 
♦45 

♦40 

♦45 


♦40 
♦45 

♦35 


♦30 


Emergency 

temperature 

<°C> 

(6) 


■    • 

♦45 

♦40 

_ 

♦50 

♦50 

+45 

♦50 

♦45 

♦50 
♦40 

2 

._..-. 

2 

2 

2 

♦35 

Notes 
(7) 


1 


1 .  With  a  compat)t)le  diluent  having  a  boiling  point  of  rxH  less  than  150  C. 

2.  Samples  may  »nly  be  ottered  tof  transportabon  wtien  all  available  data  indicate  ttiat  ttw  sample  is  no  more  dangerous  than  a  setf-reactive 
substance  type  C,  and  the  sample  is  packaged  using  packaging  method  0P2A  for  liquids  or  OP2B  for  solkls,  as  appropriate,  in  quantities  less 
ttian  10  kg  per  shipr  lent,  employing  any  necessary  ternperature  controls. 


reo  cti 


(c)  New  self- 
formulations  and 
provided  for  sam 
of  this  section,  no 
accept  for 
^If-reactive 
identified  by 
Reactive  Material:  \ 
or  a  formulation 
reactive  materials 
by  technical  nam 
the  self- reactive 
generic  type  and 
and  is  approved 
Administrator  for 
Safety  under  the 
§173.124(a){2)(vi 


prjvi 
7J 


(2)  Except  as 
issued  under  §  1 
intermediate  bulk 
are  not  authorizec 


ve  materials, 
samples.  (1)  Except  as 
lies  in  paragraph  (c)(4) 
person  may  offer, 

,  or  transport  a 
which  is  not 
name  in  the  Self- 
Table  of  this  section, 
one  or  more  self- 
which  are  identified 
in  the  table,  unless 
terial  is  assigned  a 
ipping  description 
the  Associate 
Hazardous  Materials 
Provisions  of 
). 


transpc  rtation 
mate  iai 
tech  nical 


cf 


nia 


!h 
by 


the  §  172.101  Table.  Column  3  of  the 
table  specifies  the  series  of  packing 
methods  authorized  for  use.  The  Table 
of  Packing  Methods  in  §  173.225(d) 
defines  the  packing  methods.  The 
Packing  Method  Table  for  Generic 
Types  is  as  follows: 

Packing  Method  Table  for  Generic 
Types 

Packing  Method  Table  for 
Generic  Types 


ded  by  an  approval 
.124{a)(2)(vii).       . 
and  bulk  packagings 


(3)  Non-bulk  packagings  are 
authorized  as  spe<:ified  in  the  Packing 


Method  Table  for 
follows.  Column 


Generic  Types,  as 
of  the  table  specifies 
the  generic  type  bkr  identification 
number.  Column  !  of  the  table  specifies 
the  generic  propei  shipping  name  from 


UN 
No. 

Proper  shipping  name 

Packing 
niethod 

(1) 

(2) 

(3) 

3221  .. 

Setf-reactive  liquid 

0P1A- 

TypeB. 

OP5A 

3222  .. 

Sett-reactive  solid  Type 

0P1B- 

8. 

OP5B 

3223.. 

SeH-reactrve  liquid 

0P1A- 

TypeC. 

0P6A 

3224  .. 

Self-reactive  solid  Type 

0P1&- 

C. 

0P6B 

3225   . 

Setf-reactive  liquid 

OP1A- 

TypeD. 

0P7A 

3226  .. 

Self-reactive  solid  Type 

OP1B- 

D. 

OP7B 

Packing  Method  Table  for 
Generic  Types— Continued 


UN 
No. 

Proper  shipping  name 

Packing 
method 

(1) 

(2) 

(3) 

3227  .. 

Sell-reactive  liquid 

0P1A- 

TypeE. 

0P8A 

3228.. 

Self-reactive  solid  Type 

OP1B- 

E. 

OP88 

3229  .. 

Setf-reactive  liquid 

OP1A- 

TypeF. 

0P8A 

3230  .. 

Self-reactive  solid  Type 

OP1B- 

F. 

0P8B 

3231  .. 

Self-reactive  liquid 

OP1A- 

Type  B.  temperature 

OP5A 

controlled. 

3232  .. 

Self-reactive  solid  Type 

OP1B- 

B,  temperature  con- 

OP6B 

trolled. 

3233.. 

Self-reactive  liquid 

0P1A- 

Type  C.  temperature 

0P6A 

controlled. 

3234  .. 

Self-reactive  solkj  Type 

OPIB- 

C,  temperahjre  con- 

0P7B 

trolled. 

3235  .. 

Self-reactive  liquid 

OP1A- 

Type  D,  temperature 

OP7A 

controlled. 
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PACKING  Method  Table  for 
Generic  Types— Continued 


UN 
No. 

(1) 


3236  .. 

3237  .. 

3238  . 

3239  . 
3240.. 


Proper  shipping  rtame 


(2) 


Self-reactr^  solid  Type 

D,  temperature  con- 
trolled. 

Setf-reactive  bqutd 
Type  E,  temperahjre 
contr  oiled. 

Self-reactive  solid  Type 

E,  temperature  con- 
trolled. 

Self-reactive  liquid 
Type  F,  temperature 
controlled. 

Setf-reactive  solkl  Type 

F,  temperature  corv 
troOed. 


Packing 
mettxjo 

(3) 


0P1B- 
OP8B 

0P1A- 
0P8A 

OPIBr- 

OP8B 

0P1A- 
0P8A 

OP1B- 
0P8B 


(4)  Samp/es.  Samples  of  new  self- 
reactive  materials  or  new  formulations 
of  self-reactive  materials  identified  in 
the  Self-Reactive  Materials  Table  in 
paragraph  (b)  of  this  section,  for  which 
complete  test  data  are  not  available,  and 
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m 
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Technic*  Name  . 


(1) 


AMfyt  acalan*  peroiid*  

Acatyl  acMoM  paroiKto  as  a  pas«*  . 


Acetft  banzoyf  peroxide _ ] 

Acrty'  cytiolWJianasuHanyl  parooiida „ 4 

Acetyl  qidohejianeauHonyl  panixida _... 

•ert-Amyl  hydroperoixle 

•■rt-Amyl  paroxyacelale _ „ . 

HiVAmyl  paroxytwnzoale _.„...'. , 

«8«1-Amy(  peroxy-2-e(nylh«iianaaW 

W*-Amyl  peroxv-2-6(tlylh«xyl  cwtxmale  .....". 

•ert-Amyl  peroxyieodecanoate „.. 

•irt-Amyt  peroxypivalale  ' _, 

l8rt-Amy^jero»y-3,5.5-tnme(hy1hej<anoe»a  .._ 

2i-e«<4,4KJK«e'H)otrt>enMycycto»>myl)pR)(wi» 

••t-Bulyl  eumyi  pafOKld*  .....^ 

•••vfiolyl  oumyl  penmd* 

^«u«yl-4XH«ef«-bu«ylpero»y)vrtera«e 
iv«UyM.4<JH»e»H>iitylparoxy)vrterB»e 
n-eulyl-«A-<M>a«MiulylpafO»y)«*emia 

•er-Bofyi  hydroparoiida  

»ert-8»,-tyt  hydroperonds 

tert-fiuiyi  hydropanwida .. „ 


•ert-Butyl  hydroperoxide  . 
lert-Butyl  hydroperoxida 


•ert-Butyl  hydroperoxide  •  DMen-botylp»oxida  . 

iBrt-ftrtyt  <T>orx3peroiytr.a)ea»e ,. 

•ert-Botyt  "wooperoxymaloola  ...._„_.' .T. 

•arl-fiolyt  monoparciymirfeala „..w...L..._.;. 

•ert-Butyl  monoparoxymalaata  as  a  pasta  _ 


ien-8iityl  mor)cperoxymaleate  as  a  pasta . 


ten-Butyl  monoperoxypMtialata  . 

•ert-Butyl  peroxyacetaia 

lert-Butyt  peroxyacetaia 

tert-Butyl  peroxyacetaia ... 

ren-Botyl  peioxyacetale 


ten-Butyl  pero»yt)enioate _ 

ter|-Buty(  peroxybenzoate _ 

tet-Buiyl  peroxytenmete ;... 

lert-Bufyl  peroxybutyl  hjfnwola 

lert-Butyl  peroxycrolonale „.,.. . 

lervBotyl  peroxydlet^ylacetate  „_ 

te>i-Buty!  peroxyowthyiacetaie  ♦  tart-Bulyl  peroxyt)enzoa«e  ! 
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Packing  Method  Table  for 
Generic  Types— Continued 


UN 
No. 

Proper  shtpptng  name 

Packing 
mettKW 

(1) 

(2) 

(3) 

3236.. 

Selt-reactr^  solid  Type    C 

)P1B- 

D,  temperature  corv 

OP8B 

trolled. 

3237  .. 

Sell-reactive  bqufd            C 

)P1A- 

Type  E,  temperature 

0P8A 

controlfed. 

3238  . 

Self-reactive  solid  Type    C 

)P1B- 

E.  temperature  con- 

OP8B 

trolled. 

3239  . 

SeH-reactive  liquid            C 

)P1A- 

Type  F,  temperature 

0P8A 

controlled. 

3240.. 

Self-reactive  solid  Type    C 

)P1B- 

- 

F,  temperature  corv 

0P8B 

trofled. 

■^ r^?^  ■   "   ■              '•-  — 

(4)  Samples.  Samples  of  new  self- 
reactive  materials  or  new  formulations 
of  self-reactive  materials  identified  in 
the  Self-Reactive  Materials  Table  in 
paragraph  (b)  of  this  section,  for  which 
complete  test  data  are  not  available,  and 


which  are  to  be  transported  for  further 
testhig  or  evaluation,  may  be  assigned 
an  appropriate  shipping  description  for 
Self-reactive  materials  Type  C.  packaged 
and  offered  for  transportation  under  the 
following  conditions: 

(i)  Data  available  to  the  person 
offering  the  material  for  transportation 
must  indicate  that  the  sample  would 
pose  a  level  of  hazard  no  greater  than 
that  of  a  self-reactive  material  Type  B 
and  that  the  conbol  temperature,  if  any. 
is  sufficiently  low  to  prevent  any 
dangerous  decomposition  and 
.sufficiently  high  to  prevent  any 
dangerous  phase  separation; 

(ii)  The  sample  must  be  packaged  in 
accordance  with  packing  method  OP2A 
or  OP2B.  for  a  liquid  or  a  solid. 
T«spectively; 

(iii)  Packages  of  the  self-reactive 
material  may  be  offered  for 
transportation  and  transported  in  a 
quantity  not  to  exceed  10  kg  (22 
pounds)  per  transport  vehicle;  and 

(iv)  One  of  the  following  shipping 
descriptions  must  be  assigned: 

Organic  Peroxides  Table 


(A)  Self- reactive,  liquid,  typeC,  4.1. 
UN3223. 

(B)  Self-reactive,  solid,  type  C,  4.1. 
IIN3224. 

(C)  Self-reactive,  liquid,  t>'pe  C, 
temperature  controlled,  4.1,  UN3233. 

(D)  Self-reactive,  solid,  type  C, 
tf^mperatufe  controlled,  4.1,  UN3234. 

(d)  Self-reactive  substances  of  Type  F 
may  not  be  transported  in  bulk  or 
intermediate  bulk  containers  except  as 
approved,  in  writing,  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

73.  In  §  173.225.  the  fourth  sentence 
of  paragraph  (a)  and  the  Organic 
Peroxides  Table  in  paragraph  (b)  would 
be  revised,  and  a  new  paragraph  (c)(5) 
vv-Ould  be  added  to  read  as  follows: 

§  173.225    Packaging  requirements  and 
other  provisions  for  organic  peroxides. 

(a)  *  *   *  To  avoid  unnecessary 
confinement,  metalhc  non-bulk 
packagings  meeting  Packing  Group  1  are 
not  authorized.  *  *  * 

(bj  *  •  • 


Tecrtnicat  Name . 


(1) 


Acetyl  acalon*  percMid* 

Acsty*  ac«tan»  paroude  asapaal*  ._.... 

Acetyt  banzoyf  pero»ide _ 

Acetyl  cyciott*uneauHany(  paroaid* 

Acetyl  cyctohaxanMuHanyt  pamid* 

Hrt-Amyt  hydropercuid* .T. 

•Brt-Amyt  paroxyacetal* . _... 

Mrt-Amyt  peroxytonzoale „.„..;. , 

I8rt-Ait>y)  peroxy-2-«nyti««ana«W  ..._...■; 

tsrt-Amy!  perol^y-^-6f^ylr)«Jtyl  rwtinnwH  .....: 

terVAfnyi  p€n)xy*^oobecanoate 

l«rt-Amyi  peroxypivalale _. 

tart-Amy^>enny-3,5>«r1melhythei(WKWte  

2,2-eis<4.4KlKtwHwty4pe>oi<ycyckitia(yl)pnip«i* 

Urt-Bulyt  Gumy<  pafeartd* 

•wveutyl  oumyt  perotod* _..... 

f>-eutyt-4.4-dHiert-bu«y«)eroxy)v«)»«ie  .. 
rhflutyt-«,A^<HterHiulytpero»y),)rt>mH  .. 
n-6u«yMA-dHM>Hiulylp«my)vitoraM  .. 

•Brt-Boty)  hydreparoxid* 

•ert-Butyt  hydroperonto 

tert-Butyt  hydroparoxid*  .: „ _ 


10  Number 


(2) 


•ert-Butyl  hydropefxw'de  . 
lei\-BuVfl  hydroperojKje . 


•eft-Sutyi  hyOfoperoxKJe  •  DMeH-botylperoxide  . 

tert-Artyl  'Dooapefoiyir.aleate ,. 

•••I-Butyl  monoperoxymaleele .- 

••rt-eutyl  moncpenuymiyeat* „..w...."...._... 

•ert-Butyt  (nonoperoxymaleate  as  a  paste  .„ 


lervButyl  monopenoiymaieete  as  a  pasia .. 


tert-Butyl  monopenuyptnhalatt  ■ 

tert-Butyl  paroxyacelate _.. 

•eri-BcTyt  penwyacetale - 

tert-Butyl  peroxyacetale .... 

Je»i-Botyl  pe>o«)ace<ate 


lefl-Butyl  peroaybenzoate  - _ 

ie<1-Buty(  petuytenzoate _ 

tert-Buiyt  peroxybenzoefe . 

tet-Botyt  pcfOxytMlyt  fufnwaM . 

tert-Bijtyl  peroxycrotonaie __.__,.. ; 

tot-Butyl  pefDiydiemyiacetale  ! . 

let-BuTy!  peroKyOiethyiacetate  ♦  Iaf1-auly>  peroiyt)enzoate  . 


UN3105 
UN3106 

UN3105 
UN3112 
UN3115 
UN3107 
UN3107 
UN3105 
UN3115 
UN3103 
UN3115 
UN3113 
UN3101 
UN3107 
UN3106 
UN3106 
UN3103 
UN3106 
UN310e 
UN3103 
UN3106 
UN3107 

UN3109 
UN3109 

UN3ta3 
UN3t(e 
UN3t03 
UN3tT» 
UN30tO 

uNstoe 

UN31Q2 
tJNStOt 
UN3103 
UNSlOe 
UN3n9 

'UN3103 
UN310S 
UN3106 
UN310& 
UN3105 
UN3113 
UN3105 


Concentfatoo 
(Mass%) 


-<3) 


;42 

I32 

'.^ 

:82 
538 
288 

56? 

596 

5100 

92-100 

577 

577 

5100 

525 

.-«2  -  100 

542 

■52  -  100 

N42-52 

542 

>79-90 

580 

579 

572 
572 

<S2«  >9 

>52-100 
£52 
£52 
£42 

-552 

5100 

>62-77 

>32-52 

532 

532 

>77-  100 
>52-77 

552 

£77 

£100 

f33»533 


Diiuem  (Mass  %) 


A 


?48 


?S5 


26 
£38 


B 


^20 


(4C! 


£68 


275 


fee 


248 
258 


Water 

(MmsS) 


(5) 


28 


Pacfan^ 
Method 


(6) 


TamperahrerC) 


Control 
(7a) 


248 


223 
£48 
268 


£22 
£23 


£48 
223 


233 


J68 


;48 


?48 


210 
>14 


£28 
£28 


OP7A 
OP7B 

OP7A 
0048 
OP7A 
OP8A 
OP8A 
OP7A 
OP7A 
OP5A 
0P7A 
0P5A 
OPSA 
OP8A 
0P7A 
OP7B 
OPSA 
OP78 
OPM 
OPSA 
0P7A 
0P8A 

OP8A 

OPSA 

OPSA 

opse 

0P6A 
OP88 
OP88 

OP88 

OP5e 
OPSA 
OP6A 

CP8A 


OPSA 
0P7A 
0P7B 
OP7A 
OP7A 
OPSA 
0P7A 


Emer- 
gency 

(7b) 


♦20 


Noies 


(8) 


.25 


«10 
.15 


.30 


.20 


.25 


19 


13 
4   13 

ia 

16 
14 
13. 

14 
13 


36606 
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Organic  Peroxides  Table— Continued 


Tacnncal  Name 


(1) 


I8n-8utyt  pen»y-2-e(hy*hexartoaie  . 
len-6utyi  paroiiy-2-ettiyttwia<ioale  . 
ler?-Boiy(  peraxy-2-eit)ylhe»ai»ja«e  . 
IW1  8uryt  pero«y-2-eH-yine«a-tiale  . 

lef-Butyi  peroiy-2-eiTiy»iexaToate . 

ler-Botyi  peroiy-2-e»ytt)«iaK]ate „ 

len-Bmyi  pefMy-Z-eOiytftenfriaw 

len-8ulyt  peroxy-2-effiyffiexa/K)ale  ♦  2.2-(»-<le''-8utyipefO«y)tx/lane  . 
tert-6uryi  paroxy-2-«aiymexa'viaM  *  2^-dHtorv6uty<pefo<y)t)utane . 
len-eutyi  peroiy-2-e<nyffiexyWwt)onaie 

tef-6utvi  pero«ytsot)ijtyrate  .4 , 

tefT-Butyi  DetnyisoOuryrate    -i 

len-eulytperaxy  isocopytcartonate 

H2-<en-8utyipefOiy  iSOpn3pyO-3-«opropeny««nz 

1-(2tefi-8uty<peroiy  nopfopyC- 3-isoprop8nymnMr>e  . 

Ien-8ulyl  pero»y-2-meWy»)ertoa!e 

tert-Sotyi  pefO»yneodecaroa» _ 

tefi-Botyi  pefcryreodecanoatt  .. 
len-Butyi  peroiyneodecanoaU  as  a  ( 


iet-6uiy*  paioxynaodacanaM  1  m  *  pmm  (Imanf 


3-te(t-8utytp«co>y-3-ph«nylp*<fiaMe  . 

tert-Bcfy*  peroiypnalate 
tef -Buryi  peroiypivaiale 
ten-Butyl  peronypvalaM 
lan-8utyt  peroiypnataw 
left-8oiyl  peroiypivalate 
le<i-Butyi  peroiypivaiate 
ler;-Butylpero<y  stearyicartKjn^e  . 


lenBotyi  pefOiy-3,5.5-lnme1hy»ieiafioale 

ten-Butyl  peroxy-3,5.5-tnmetnj(!nexaroate 

lert-Botyl  pe*DJty-3.5.5-lnfn«thjrit>e«anoale 

3-Ct<ioro()ero«yt)enzoic  aod 
J-ChioropefO«yt)efuoc  aoa 
3-Cnion)penMybe>uoK  aod 

Cumyl  hydrcpenuude 

Cumyi  hydroparoiide 

Cumy*  hydicp«fOXKle 


Cumyt  pen»yn«oOacanoale  4~ 
Cumy)  perjiypivaiate  .. 
Cydoheianone  peroxidets)  .. , 
Cycloheiaro"e  peroxp<Je(s)  .. ., 
Cycioneianone  pemruOeat 
Cyckywunone  pen>iiOe<s)  at 


nyipefo»y)cydo»i  ixan« 


Oacetan«  alcotiol  peroxides 

Diaeefyt  peromde  

Ovacety*  peroxoe  

CVien-«my(  peroide 
1.1-CMien-an) 
CMMnzoyI  peroude 
D*erzoy»  peroxide 
DiCeorovi  pefoiioe 
I>ben;oy  peroxide 
D«enzoy<  peroxide 
OOenzoy*  peroxide 
0Oenzoy<  peroxide 
Oibenzoyt  peroxide 
Obenzoyi  peroxide  as  a  pasti 


Obenzoyt  peroxide  as  a  pasn 
OMnzoyt  perdxide  as  a  pasti 


Oibenzoyi  peroxide  as  a  pasti 


CXiertzyi  peroxydcertionate 


apasta . 


DH*-<en-e)o»y«cycioftexyi)oero4ydfce(tdnafe „ 

DH*Hen-Ootyicyci<*exyi)pe<-o»y<Jcait)onate 

OH4-4e(t-tx/r/4cycior)exyi)perof  ydcaftKXvaie  as  a  staWa  tipannn  m 


DHert-Outyi  perox«le  

Dt-tart-Ouiyi  peroiida  

O-ten-Outyi  peroxxje  

Di-ien-eutyi  peroxyazelate  . 

2i-0i-(ten-0otyiperoxy)bu«arM 

1 

1 

1 

1 

1 

1 

1 


.1-t>-<len-t)utyiperoxy)cycio'««afle  . 

.l-OHIerl-txrtyt)eroxy)cycW»«ane  . 

.t-tMI«rM)uty(peroxy)cycloti«xane  , 

.l-CM)an-<>utyiperoiiy)cyclo^fxane  . 

.t-OHterHxitytperoiylcydon^xane  . 

.l-{>-Oe«l-e>utytperoiyK:vcioheiane  , 

.l-»-(«ert-buty*jeroxy)cycwixane  . 

OmvOoV  peroiydicartxjnate  I 

DAvbutyi  peroxydicartxjnale  i 

[>-MC<uly<  peroiydcartionaia  


ID  Number 


(2) 


UN3113 
UN3117 
UN3118 
UN3n9 
UN3119 
UN3119 
UN3119 
UN3106 
UN311S 
UN3106 
UN3111 
UN311S 
UN3I03 
UN3106 
UNSlOe 
UN3103 
UN3115 
UN311S 
UN3n7 

UN3118 

UN3106 
UN3113 
UN3115 
UN3119 
UN3119 
UN3119 
UN3119 
UN3106 
UN3105 
UN3109 
UN3119 
UN3102 
UN3106 
UN3106 
UN3107 
UN3109 
UN3t09 


UN3115 
UN3115 
UN3104 
UN3105 
Exempt 
UN3106 

UN3115 
UfOIIS 
UN3115 
UN3107 
UN3103 
UN3102 
UN3102 
UN3104 
UN3106 
UN3106 
UN3107 
UN3107 
Exenpt 
UN3106 

UN3108 

UN3108 

Exempt 

UN3112 
UN3114 
UN3114 
UN3119 

UN3107 
UN3109 
UN3109 
UN3105 
UN3103 
UN3101 
UN3103 
UN3105 
UN3106 
UN3107 
UN3109 
UN3109 
IM3115 
UN3117 
UN3113 


Co(Kentralx>n 


{3» 


>S2-  too 

>32-S2 

£52 

£32 

£32 

£32 

£32 

£12*  £14 

£31*  £36 

£100 

>52-77 

£52 

£77 

£77 

£42 

£100 

£77 

>77-100 

£42 

£42 

£100 

>«7-77 

>27-67 

£27 

£27 

£27 

£27 

£100 

>32-100 

£32 

£32 

>67-86 

£57 

£72 

>90-9e 

£90 

£90 


£77 
£77 
£91 
£72 
£32 
£72 

£57 

£27 

£27 
£100 

£60 

>61-100 

>77-94 

£77 
>35-52 

£62 
>36-42 
>36-42 

£35 
>S2-62 


£52 


£56 

£50 

£87 
£100 
£100 

£42 


>32-100 
£22 
£32 
£52 
£52 

>80-100 
>52-80 
£52 
£42 
£27 
£13 
£25 
>27-52 
£27 

>62-100 


0*jenl  (imass  %) 


(4a) 


>14 


^23 
223 


223 


268 


£10 
210 
210 


r20 


218 
256 


(«» 


248 


268 
268 
268 

233 

223 
248 


223 


233 

273 
273 
273 

273 


223 

223 

228 


226 
273 
273 


:78 


274 
250 
248 
273 


(4c) 


:4e 


^60 


^58 


268 


£48 


248 
228 


:66 


:45 


Water 
(Mass%) 


(5) 


240 
218 


29 


28 


26 
223 


no 

£40 


215 

218 
213 


Packing 
Method 

(6) 


OP6A 
0P8A 
0P88 
0P8A 
OP8A 


OP7B 
OP7A 
0P7A 
0P5A 
0P7A 
OP6A 
0P7A 

opee 

0P5A 
OP7A 
OP7A 
OP8A 

0P8B 

0P7B 
OP5A 
OP7A 
0P8A 
OP8A 


0P7B 
0P7A 
0P8A 

0P1B 
OP7B 
0P7B 
0P8A 
OP8A 
0P8A 


0P7A 
0P7A 
0P68 
OP7A 
Exempt 
0P7B 

0P7A 
0P7A 
0P7A 
0P8A 
0P6A 
OP2B 
OP48 
0P6B 
OP7B 
0P7B 
OPBA 
OP8A 
Exempt 
0P7B 

0P8B 

OP8B 

Exempt 

OP5B 
OP«8 

opee 

0P8A 

0P8A 

OPBA 
OP8A 
OP7A 
OP6A 
OPSA 
OPSA 
OP7A 
OP7B 
OP8A 
OPSA 
OP8A 
OP7A 
OPBA 
OP4A 


Te'npefaUjre(°C) 


Cootrot 
(7a) 


*20 
♦M 
*20 
440 
*40 
♦X 

♦  10 

•35 

♦15 

♦  15 


.35 


♦40 
♦20 
♦20 


♦25 
♦30 

♦M 
♦30 


Emer- 
gency 

(7b) 


♦25 
♦35 
♦25 
♦45 
♦45 
♦35 
♦  15 

♦40 

♦20 

♦20 


♦  10 
.10 

.35 

.35 

.15 

♦5 


♦40 


♦45 
♦25 
♦25 


tMos 


(8) 


14 


14 


13 
14 
13. 

15. 

14 


13 
S 

5.21 

5 
8 
8.13 


21 
21 
21 

21 

10 


22 
14 
14 
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Or 


Technical  Name 


O) 


Di-sec-Outyt  peroiydcartxinale  

D^(2-lefHXjtylperoxyisopfopyl)t>enzef>e(s)  . 
Ot-(2-len-butylperoxyisopropyl)ben2ene<si . 

D>-(tefW)utylpefoxy)p»ithaiate  

D»-(te«l-eutylperoxy)phthalate  

Di-(ten-ttutylpefoiy)p»ilhaia)e  as  a  paste  ... 


2.2^3Htert-t)oiylpe'oxy)propane _ 

2.2.0i-(1erH)utylperoxy)propa'>€  

1 ,1  -D(-<tefH)utyloeroxyKJ.3.5-1nmethylcyclohexan# 
1 . 1  -[V(tefl-tiotyipefoxy)-3.3.6-tnmethyfcyclohexare 
1 . 1  -OHlert-Oulylperoxy)-3.3,5^rimethyicyctohexane 
1 . 1  -DKtefl-t)u1ylpefoxy)-3  J.5-lnmethyfcyc!oh€xane 
1 , 1  -Di-(ten-biiMperoxy)-3.3.5-lnmethylcvck)hexane 

Dcetyl  pcoKvdir.a'txyiate  

Dicetyi  pero'ydicaitxinate  as  a  sObte  dispeision  m 


D»-4x:htofobenzoyt  peroxide 

Dt-4<hioroben2oyl  peroxide  

Di-4<fiioroberzoyl  peroxide  as  a  paste  . 


OKumyt  peroxide 
Dicumyl  peroxide 


Dicumy)  peroxide  _:._ .-. ^ _..._ 

D>cyciohexyi  peroxydicartxviate  

Dxryciohexyf  peroxydicartionale 

Didecanovi  pcoxxje  _ _.., 

2.2-D«-(4.4-di(len-t)utytpei-oiy)cyclohexyl)propane , 

l>-2.4-dKJilorotienzoyl  peroxide  ; 

D.-2.4-dk;hkyoeen2oyi  peroxide  as  a  paste  mth  silicon  oi  . 


Di-(2-ethylhe«yl)  peroxydicartior.ate  _ . Z 

Oi-(2*thy(hexyl)  peroxydicaftionate _ 

DK(2-eihyihexyi)  peroxydicartwnate  as  a  sODie  aapersiopiniiatet" 


Dv(2.ethylhexyl)  peroiyd<ca>t>onate  as  a  s)aU»  aapersion  in  water  (H 


Diethyl  peroxydicartxinale  

2.2-Dihydroperorypropane  

D»-(  1  -hydroiycyclohexyOperoxide 

Diisobutyryl  peroxide  

Diisobufyryl  peroxide  

DMsopropyibenzene  dihydroperoxide 
Dtisopropyi  peroxydica/txyvate 
DiiSopropyi  peroxyOirartsonale 

Diisotndecyi  peroxydicartxjnate '".^ 

D>iauroy(  peroxide  3 

Diiauroyt  peroxide  as  a  stable  dispersion  in  water 1. 


LizziS 


D>-(2^t)ethy»)enzoyl)  peroxide „ „ 

Di-(4-fTiethylben2oy!)pero>ide  as  a  paste  wiit>  silicon  oil . 


2.5-Dmethy(-2.&-dHt>erzoy:-peroxy)hexane  

2.5-D<methy*-2.5-dKbenzoytperoxy)'>exane  

2.5-Dimethy(-2.5-OKben:o>1peroxy)hexane , 

2.5-Dlmethy^2.5^l^-<tert-tlutylpe'0Iy)^>exa<»e  

2.&-Oimethyi-2,5-diJternxrtylpe»OTy)heiane  

2.5-Dimeihyt-2.5-dHten-t)utyiperoxy)heiane    . .. 
2.5-Drmerhyl-2.5-di-(len-butyiperojy)heia'Te 
2.5-Oimemyt-2>di-»terH>utylperoxy)heiane  as  t 


2.5-Dimethyt-2>di-<ten-bufylperoxy)he«yne-3 

2.5-D<melhy(-2,5-dt-(len-botylperoxy)t>exyne-3  

2.5-Dimettiyt-2.5-dH2-ethyihexanoylperoxy)hexa»>e  

2.5-Oimethyt-2.5-dihydrope»Dxyhexane  

2.5-Oimethyt-2.5-dK3.5.5-lnmethylheianoylperoxy)hex«>e  .... 

1,1-Oimethyt-3-hydToiytxjtylpefOxyneoheptanoale  

Dimynstyl  peroiydicartionale 

Dimynstyl  pero»ydicart»naie  as  a  stable  Oispersion  m  water  . 


Oimynstyl  peroxydicartX)naie  as  a  stable  dispersMjn  in  water  . 


D>-(2-oeodecanoyiperoxyisopropyl)  benzerte 

0»-n-nonanoyl  peroxide _ 

Di-rvoclanoyi  peroxide^ _.i 

Diperoxy  azelac  acid „■. 

Diperoxy  doaecane  Oiacid _ 

Diperoxy  Oodecane  diacid  _ 

t>-(2-pnenoxyethyl)peroxydicai1SOnale  ......... 

CM2-phefioxyethyl)peroxydicart»ona»e 

Diproptonyl  peroxide  _ 

Dt-n-propyt  peroxydicaft)onale  .........._ _. 

Otstearyt  peroxydicarDonate  ....._ _.: 

Disuccmc  acid  peroxide  .... _ ... 

Otsuccmic  acid  peroxide 
Dsuccmic  acid  peroxide  . 


OH3.5.5-lrimethy»-i.2.(toiolanyt-3)  perQiOe  as  a  paste  . 
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Organic  Peroxides  Table— Continued 


Technical  Name 


(') 


Di-soc-Cuty»  peroiydicamonale  

DH(2-ieinxjlylpefO)tyisopropyl)t>enzene(s)  . 
Oi-(2-len-butylpero«yisopropyl)t)e«i2ene(s)  . 

CV(iefi-t)otylpefoxy)p*imaiate  

D»-(le»t-eutylpefO«y)phmaJate  

D'-(te»H)utyipefoiy)pmhaiate  as  a  paste  ... 


2.2-OHtert-butylpe'o«y)propane _ 

2.2-Oi-(terM)utylpefO«y)propa'>e 

1.l-D(-<lef1-l)utylperoxy>-3.3.5-1nmeinylcyclohe»ai« 
1 . 1  -[V(terH)utylperoxy)-3.3.6-tnmet»iyicyclof>e«ane 
1 , 1  -OHtert-Oulylpef  o»y)-3.3,5-*imett)yicyck*e«ane 
1 . 1  -DtKlef1-t)utylper(»y)-3  J.5-lnmettlylcyc!o^e»ane 
1.1-Oi-(tefl-6ijMpefO»y)-3.3.5-lnmethylcyclohe>ane 

Dtce*yl  pe^onydtcaftKyiate  

Dicetyi  pcoiydtcanxmate  as  a  stable  dspetsien  in 


D>-«-chkyobenzoyl  peroxide 

0>-4-chiorciben20yl  peroxKle 

Oi-4-cf)iorobenzoyl  peroxOe  as  a  paste  . 


0«ufnyt  peroxide 
Dicumyl  peroxide 


Dicumyt  peroxide  _*._ .-. _- _ _ 

Dicyciorieiyl  peroxydicaitKinale 

DicycKyiexyl  peroxydcartxjnale .,„.. „...!..J!I!! 

Didecanoyi  peroxide  _ "... !..!!!."!':"."!. 

2.2-Ot-(4.4-di(ten-butytperoiy)cyciohexyl)pro»>ane l._.!!...™i!Z! 

Dt-2.4-dKJilorot)enzoyl  peroxide  '. ™"!l!r 

D.-2.4-dk;filorot)en2oyi  peroxide  as  a  paste  mm  silicon  al  .."__Z!.T. 

Di-(2-elhy»)exyl)  peroxydicarborale _.1Z"!.™!" 

Oi-(2-eV))flhexyOpero>ydicaft)onate _ ~"'Z 

D>-(2-ettiyni«xyl)  peroxydcartionate  as  a  stable  Ospetsion  in  wa»t~ 


D.-(2-ettiylhexyl)  peroxydicarbonate  as  a  stable  aspersion  in  waleritroiten).- 


Diethyl  peroiydicaftxyiaie 

2.2-Dihydroperoxypropane  

Di-(1-hydroiycyclohexyl)p«roJade 

Dusobulyfyt  peroxide 

DusotiiAyryl  peroxide  

Dwsopropyibertzene  dihydroperoxide  

Diisopropyi  peroiydicartxyvaie  _... 

Disopiopyl  peroxyOirartionate  .'., 

Diisotndecyi  peroxydicartjonale ' 

Oiauroyf  peroxide 

Riiauroyi  peroxide  as  a  stable  Oispersion  m  water 


D>-(2-metfiytien2oy()  peroxide „ 

Ot-(4melhylben2oy!)peroxioe  as  a  paste  mm  silicon  oil . 


■T" 


2.5-Dime«iyt-2.&-di-(benzoy!peroiy)heiane  .. 
2.S-DliTie»iy(-2.5-di-<ben2oylperoxy)'>exarve  . 
2.5-Oimethyt-2.Wi-(benzoylperoxy)hexane   . 

2.5-Dlmethy^2.5-dHterKlutylperoxy)hexaoe  ...'. ..^ 

2.5-Otmettiyl-2,5-di-nen-C)utytperoxy)rieiane  [! 

2.5-OitTieihyt-2.5-dHten-Oury!peroi>)heiane    

2.5-Dlm9myl-2.5-dl^ler1-t)utylperOJy)^e«a•^e 

2.5-Oimetnyl-2.M»>-(ten-tiuiy;peroxy)heiane  as  a  paste 

2.5-Oirne«hyV2>dHterl-butylperoxy)hexyne-3'I!!"Z!"~T.!! 

2.5-OirTiethy«-2.5-dmen-bu»ylperoxy)hexyne-3  

2.5-OMt)emy)-2.5-dH2-ethylhexanoylperoxy)hexane  

2.5-Diit)ethyi-2.5-dihydroperDxytiexane  _ „ 

2.&-Oimethyt-2.5-dH(3.5.5-tfimethylhe«anoylperoxy)hexane 

1,1-0ime«hyl-3-hydroiytXJtylpef0xyneor>eptanoale  

Oimynstyl  peroiydcartionate 

Dimynstyl  peroiydicarbonate  as  a  stable  a-spersion  m  water  . 


Oimynstyl  peroxydicartionate  as  a  stable  dispersMjn  in  water  . 


Di-{2-r)eodecanoyiperoxyisopropyl)  berizene 

Owwionanoyi  peroxide _ 

Di-rHXIanoyi  peroxide^ _.' 

Diperoxy  azelaic  acid 

Diperoxy  dodecane  diacid  , 

Diperoxy  dodecane  diaad 

Di-(2iyienoxyettiyl)peroxydieartx)nate  ......... 

DH2-pherx)xyeiriyl)pefOiydicait»onale 

Dipropionyl  peroxide _ 

Di-r>-propy(  peroxydlcart)onale _. 

Dislearyl  peroxydicarbonale  ....._ _.. _. 

Disuccmc  acid  peroxide _ „... 

Otsuccinc  acid  peroxide 
Dtsuccmic  acid  peroxide  . 


10  Number 


(2) 


OM3A5-(rimelDy»-l.2-<koxotanyl-3)  pe'OiOe  as  a  paste  . 


UN3115 
UN3106 
Exempt 
UN3106 
UN3107 
UN3106 

UN3105 
UN3t0e 
UN3101 
UN3103 
ON3106 
UN3107 
UN3107 
UN3116 
UN3119 

UN3102 
Exempt 
UN3106 

UN3109 

UM3110 

Exempi 
UN3tl2 
UN31t4 
UN3114 
UN3106 
UN3102 
U»Oi06 

UN3113 
UN311S 
tJN3l17 

UN3U8 

UN3116 
UN3102 
UN3t06 
UKD111 
UN3115 
UN3106 
UN3112 
UN3I16 
UN3115 
UN3106 
UN3109 

UN3112 
U^^3^06 

UN3102 
UN3104 
UN3106 
UN3106 
UN3106 
UN3109 
UN3109 

ut^ioa 

UN31C3 
UN3106 
UN3115 
UN31W 
UN3105 
UN3117 
UN3116 
UN3119 

UN3119 

UN3tl5 

C;N3114 
UN3116 
UN31t6 
Exempt 
UN3102 
UN3106 
UN3n7 
U»43113 
UN3106 
UN3102 
UN3102 
UN3t16 
UN3116 


Concentration 
(Mass%| 


13) 


-52 
-42  too 
-42 
-42-52 
142 
r52 

-52 

-1? 

■90  -  100 

■57  -  90 

:,57 
U32 
:.57 
:  100 
--2 

-77 
-.32 
-52 

■42     100 
-42     100 

:  42 
91  -  100 
-91 
-  100 
-42 
-.77 
-52 

77  -  100 
177 
142 

142 

:.27 

127 

iiOO 

•32-52 

.132 

?82 

-52  -  too 

i52 

-100, 

:i00 

.■-*2 

187 
-52 

■82  100 
^.82 
182 

>52  -  too 
1.70 
tSS 
■:52 

147 

.-52-100 
152 
1100 
:^82 
i77 
152 
.1100 
142 

1.42 

-52 

-.100 

ilOO 

i27 

M3  -  42 

1.13 

>85-  too 

185 

i27 

1100 

?87 

>72.5100 

>72-  100 

r72 

1.52 


Diluent  (Mass  %) 


1 4a) 


.-48 
-58 


.•48 

-13 


.:i0 


e 


)4b) 


•48 


Wc) 


■42 


-5 


-•73 


-•48 
.-68 


.■48 


-57 
.=58 


■46 


•=3 


:-68 


:  57 
•58 


-•58 


Water 

(Mass%) 


(5) 


■23 


--23 


•48 
;48 


-■23 


146 


>73 


.•48 


:-i8 

:30 


-48 


-73 


-13 


.18 


-18 


:-73 
~r58 
-87 


:i3 


-•15 


-•28 


Packing 
Metnod 


(6) 


OP7A 
OP7B 
Exempt 
0P7A 
OP8A 
OP7B 

OP7A 
OP7B 
OPSA 
0P5A 
OP7B 
OP8A 
OPSA 
OP7B 
OPSA 

OPSB 

Exempt 
OP7B 

OPSA 
OP8B 

Exempt 
OPSB 
OPSB 
OP6B 
OP7B 
OPSB 
OP7B 

OPSA 
OP7A 
OP8A 

OP88 

OP7A 
OPSB 
OP7B 
OPSA 
OP7A 
OP7B 
OP2B 
OP7A 
OP7A 
OP7B 
OP8A 

OPSe 
OP7B 

OPSB 
OPSB 
OP7B 
OP7A 
OP7B 
OPSA 
OPSA 
OP8B 

OPSA 
OP7B 
OP7A 
OP6B 
OP7A 
OPSA 
OP7B 
OPSA 


OP7A 
OP7B 
OPSB 
OP7B 
OP76 
Exempt 
OPSB 
OP7B 
OPSA 
OP4A 
OP7B 
OP4B 
OP4B 
0P7B 
OP7B 


Tempefa»ufe<"C) 


Control 
(7a) 


■15 


-20 
•15 
-15 

-15 

■10 


•20 
-20 

-15 
-10 
10 


.30 


♦20 


♦0 
-.20 
.20 

.15 

-10 

0 

.10 

.36 

.40 


.15 
-25 


.10 


Emer 
gency 

(7b) 


Nolei 


(8) 


V9 


21 


.25 
.35 


10 


21 

9   14 
9.  11 

14 


.10 
.10 
.35 


10 
-6 
-5 


10 
10 

-5 
0 
0 


10 


.35 


.26 


.10 
.25 
♦25 

•  25 

0 
.10 
.15 
♦40 
.45 


10 


18 
18 
18 
21 
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Organic  Peroxides  Table— Continued 


Tedvucal  Name 


V) 


DH3.5.5-«nmemyth«inoyt)peio«jOe _ 

DH3.5.5-lnmemylh«xai>ciyt)peto«ide  , 

I>-(3.5.5-lnfneCiylhexanoyi)()eioii0e  . .._____. 

DH3.5.5-*n(Tieit<y*h«ianoyi)i)eio«i(Je .. ____.„ 

DH3.S>«unemytheiianoy<)peloiide  as  a  stiMa  dapamon  m  iMMr  . 


Emyt  33-<)H>ert.amytperoxy)B|;tyrarie  

Etttyl  3.3-<JH'ert-0uiyic>efOiy)t»;i>Tate ___i^__„ 

Emjri  3>dHtert-CH;tyic)efoiy)oijtyra»e  

Ethyl  3>dHlert-t)titytpero«y)6irtyra!e  ^ „ 

3.3.6.6.9.9-He<ametny*-i  ^.4.i-iet/aoiacyclononane 
3.3.6.6.9.9-Hexame«iyl-l  2A.i 
3.3.6.6,9.9-He»ame»yH  2.4.J 
bopropytcumyl  rtydraperoitdej 
l30pra(>ylcumy<  hydrQp«roiide{ 

p-Men(hy1  hy{)ropero«ide 
p-Menthyl  hydroperoiKM 
p-Meotftyl  hydroperoxide 
Methyicyclo«ieiarone  perojiid4(s) 
Memyt  etnyl  ketone  peroiide(}) 
Methyl  ethyl  Ketone  pero«ideijl 
Methyl  ethyl  ketone  peroi>de<^) 
Methyl  eobutyl  ketone  peroxi 
Organic  peroxide,  liquid 
Oganc  peroiide.  sohd. 
Organc  peronde.  sow. 
PeracMc  aod  «vitn  20%  hy< 
Pwcwic  acid  with  7%  h' 
Peroxyacatic  acid,  type  0. 

Peroxyaceu:  acid,  type  E. 

Peroiyacalc  acid,  type  F. 

P:nanyi  hydroperojude 

Pmanyl  hydroperoxide 

Pmanyl  hydroperoxide 

TetrahytJronaphthyl 

1.)  J.3-Tetra(T<ethy(butyl  hydn 


1  .U  J-TetramethytNitylperoi  ] 
2.4.*-Tnn1et^ylpenty«-^^)ero«y 
2.4.4-Tnmetnylpentyl-2-perDxy 


'  2-ethyih«xanoate . 

neodecanoate  

phenoiyacetale  .... 


lONwnber 


(21 


UN3115 
UN3119 
UN3119 
UN3n9 
UN3117 

UN3tOS 
UN3103 
UN3105 
UN3106 
UN3102 
UN3105 
UN3106 
UN3109 
UN3109 

UN3105 
UN3109 
UN3109 
UN3115 
UN3101 
UN3105 
UN3107 
UN3105 
UN3113 
UN3104 
UN3114 
Exempt 
UN3107 
UN3105 

UN3107 

UN3109 

UN3105 
UN3109 
UN3109 
UN3106 
Ut«105 
UN3115 
UN3115 
UN3115 


Concentration 
(Mass%) 


(3) 


>38-82 
£38 
£38 
£38 
£52 

£67 
>77  -  100 
£77 
£52 
>52-100 
£52 
£52 
£72 
£72 

56-100 
£55 
<56 
£67 
£52 
£45 
£40 
S62 


r5 

£36 
£43 

•S43 

£43 

56-100 

£55 

<56 

£100 

£100 

£100 

£72 

£37 


CMuent  (Mass  %) 


A 

(4a) 


218 
262 
262 
262 


233 
223 

248 

228 
228 


245 

>44 

248 
255 

260 
?19 


245 
>44 


B 
(40) 


233 


228 
563 


1 

(4C) 


Water 

(Mas$%) 


(5) 


260 

215 


Paddng 
Method 


(6) 


0P7A 
OP8A 


OP8A 

0P7A 
OPSA 
0P7A 
0P7B 
0P48 
0P7A 
OP7B 
OPSA 
OPSA 

OP7A 
OPSA 
OPSA 
0P7A 
OPSA 
0P7A 
OPSA 
0P7A 
0P2A 
0P2B 
0P2B 

0P8A 
0P7A 

0P8A 

OPSA 

0P7A 
OPSA 
0P8A 
OP7B 
0P7A 
0P7A 
OP7A 
OP7A 


Temperaure(X) 


Control 

(7a) 


0 
*20 
♦10 
-10 

»10 


♦35 


♦20 

-5 

-10 


Emer- 
gency 

(7b) 


♦10 
♦25 
♦15 
0 
♦  15 


.>40 


♦25 
♦5 

0 


Notes 


(8) 


14 

13. 

14 
13 
14 
14 

5.  13 

5 

5 

5.23 

12 

12 

12 


13. 

20 
13. 

20 
13. 

20 
13 
14 
14 


1.  For  domestic  shipments.  0P8A  is  authorized. 

2.  AvaJtMHe  o<yger.  musi  aa  <4.7  percent 

3.  For  cancentratKins  <SC  percent  OPSB  s  aKcnitC.  For  concentralxjns  80  percent  Dot  <85  percent.  0P4B  is  allowed.  For  concantraiions  "85  percent,  maxmom  pacicaqe  size  o  OP2B 

4.  The  atueni  may  be  replai  ed  by  (Hen-butyl  peroxide. 

5.  AvaMUe  oxygen  must  M  parcam 

6.  For  domestic  shipments.  •  )PSA  is  authonzed. 

7.  (Heservedl 

8.  Only  non-metalic  padcag  igs  are  authorized 

9.  For  doritestie  shtpments.  w  matenai  may  oe  transported  in  bulk  packagings  under  the  provtsioris  o»  §  i73225(e)(3Mc)(ii) 

10.  This  malerMl  may  be  tis  isporteO  m  intermediate  bt*  containers  liider  the  provisions  o1  §  1 73.225(e). 

11.  Upto2000kgpercont:  nar  auttionzed.  - 

12.  Samples  may  only  be  «  ered  lor  trartsponation  when  alt  available  data  indicate  that  ttie  sample  is  no  more  dangerous  than  an  Organic  Peroxide  type  C.  «xJ  the  ivr^M  is  paci<aged  using 
padcagmg  method  0P2A  for  li  luids  or  OP2B  lor  solids,  as  appropriate,  m  Quantities  less  than  10  kg  per  shipment,  etriptoyino  any  necessary  temperature' controls. 

13. 'CoTOsrve' subsidiary  h  Ik  label  is  required  ;        ►^ 

14.  Thu  material  may  be  tra  isponed  m  bu*  packagings  under  ttw  provisions  ol  §  173.225(e). 

15.  No  "Corro3i\«'  subsidia  y  nsk  label  is  required  tor  corx^ntrations  below  80%. 

16.  With  <«%  di-ten-butyl  p«  hjxide. 

17.  With  <-  8%  l-oooropylf  r*operoxy-4H3opropylhydroxybenz8r>e. 

18.  Addition  ot  water  to  this  yganic  peroxide  will  decrease  Its  thermal  statxWy. 

19.  (Reserved) 

20.  Uxtures  with  hydrogen  |  ^roiide.  water  and  acid(s). 

21.  With  <»ioeni  type  A.  with  or  without  water 

22.  With  <36  percent,  by  ma  ss.  ethylbenzene. 

23  W*h  >19  percent,  by  rm  ss.  methyl  isooutvi  ketone 


miy 


(c)  •  -  • 

(5)  Mixtures.  Mixtures 
peroxides  individuc  lly 
Organic  Peroxides 
(b)  of  this  section 
the  same  type  of  organic 
that  of  the  most  dan  jero 
and  be  transported 
for  transportation  gi|ven 
the  stable  com 
less  stable  mixture 
mixture  must  be  de^rmined 
new  control  and 


of  organic 
identiHed  in  the 
liable  in  paragraph 
be  classified  as 
peroxide  as 
us  component 
1  mder  the  conditions 
for  this  type.  If 
poneits  form  a  thermally 
ihe  SADT  of  the 
and  the 
emjergency  temperature 


derived  under  the  provisions  of 
§  173.21(f). 


§173.226    [Amended] 

73a.  In  §  173.226(c)(1).  the  wording 
"4A1  or  4A2"  and  '"481  or  4B2"  would 
be  removed  and  the  wording  "4A"  or 
"4B",  respectively,  would  be  added  in 
its  place. 

§173.304    [Amended] 

74.  In  §  173.304.  in  the  paragraph 
(a)(2)  table,  for  the  entry  "Carbon 
dioxide",  in  Column  3,  •'DOT-311800" 


would  be  removed  and  replaced  with 
"DOT-3T1800". 

75.  In  §  173.306,  paragraph  (a)(3)(v) 
would  be  revised  to  read  as  follows: 

§  173.306    Limited  quantities  of 
compressed  gases. 

(a)*  •  * 

(3)*  •  • 

(v)  Each  container  must  be  subjected 
to  a  test  performed  in  a  hot  water  bath; 
the  temperature  of  the  bath  and  the 
duration  of  the  test  must  be  such  that 
the  interna!  pressure  reaches  that  which 
would  be  reached  at  55  "C  (131  °F)  (50 
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"O  (122  "F)  if  the  liquid  phase  does  not 
exceed  95%  of  the  capacity  of  the 
container  at  50  "C  (122  "F).  If  the 
contents  are  sensitive  to  heat  or  if  the 
containers  are  made  of  plastics  material 
which  softens  at  this  test  temperature, 
the  temperature  of  the  bath  must  be  set 
at  between  20  °C  (63  T)  and  30  "C  (86 
"F)  but,  in  addition,  one  container  in 
"  2000  must  be  tested  at  the  higher 
temperature.  No  leakage  or  permanent 
deformation  of  a  (xmtainer  may  occur, 
except  that  a  plastic  container  may  be 
deformed  through  softening  provided 
that  it  does  not  leak. 

*  *        •        •        • 

Appendix  A  to  Part  173  [Removed] 

76.  Appendix  A  to  part  173  would  be 
removed  and  reserved. 

77.  In  Appendix  E  to  part  173, 
paragraph  2.b.(4)  would  be  redesignated 
2.b.(5)  and  a  new  2.b.(4)  would  be 
added  to  read  as  follows: 

Appendix  E  to  Part  172— Guidelines  for 
the  Classification  and  Packing  Group 
Assignment  of  Class  4  Materials 

*  *        «         «        « 

2.  *    •    * 

b.  *  *  * 

(4)  A  self-reactive  material  shall  be 
regarded  as  possessing  explosive  properties 
when,  in  latmratory  testing,  the  formulation 
is  liable  to  detonate,  to  deflagrate  rapidly  or 
show  a  violent  effect  wben  heated  under 
confinement. 


Appendix  E  to  Part  173  [Amended] 

78.  In  addition,  in  Appendix  E  to  part 
173,  in  paragraph  2.c.(3)(B),  the  wording 
"Powders  of  metals  or  metal  alloys  are 
classified  when  they  can  be  ignited" 
would  be  revised  to  read  "Powders  of 
metals  or  metal  alloys  are  classified  in 
Division  4.1  when  they  can  be  ignited". 

Appendix  F  to  Part  173  [Amended] 

79.  In  Appendix  F  to  part  173,  in 
paragraph  1.,  the  phrase  "Division  4.1" 
would  be  removed  and  replaced  with 
"Division  5.1". 

80.  Appendix  H  would  be  added  to 
part  173  to  read  as  follows:    . 

Appendix  H  to  Part  173— Method  of 
Testing  for  Sustained  Combustibility 

1.  Method.  The  method  describes  a 
procedure  for  determining  if  the  material 
when  heated  under  the  test  conditions  and 
exposed  to  an  external  source  of  flame 
applied  in  a  standard  manner  sustains 
combustion. 

2.  Principle  of  the  method.  A  metal  block 
with  a  concave  depression  (test  portion  well) 
is  heated  to  a  specified  temperature.  A 
specified  volume  of  the  material  under  test 
is  transferred  to  the  well  and  its  ability  to 
sustain  combustion  is  noted  after  application 
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"O  (122  °F)  if  the  liquid  phase  does  not 
exceed  95%  of  the  capacity  of  the 
container  at  50  "C  (122  "F).  If  the 
contents  are  sensitive  to  heat  or  if  the 
containers  are  made  of  plastics  material 
which  softens  at  this  test  temperature, 
the  temperature  of  the  bath  must  be  set 
at  between  20  °C  (68  °F)  and  30  "C  (86 
'F)  but.  in  addition,  one  container  in 
■  2000  must  be  tested  at  the  higher 
temperature.  No  leakage  or  permanent 
deformation  of  a  container  may  occur, 
except  that  a  plastic  container  may  be 
deformed  through  softening  provided 
that  it  does  not  leak. 


Appendix  A  to  Part  173  [Removed] 

76.  Appendix  A  to  part  173  would  be 
removed  and  reserved. 

77.  In  Appendix  E  to  part  173, 
paragraph  2.b.(4)  would  be  redesignated 
2.b.(5)  and  a  new  2.b.(4)  would  be 
added  to  read  as  follows: 

Appendix  E  to  Part  173— Guidelines  for 
the  Classification  and  Packing  Group 
Assignment  of  Class  4  Materials 

*        *        «         •        • 

2.  *    •   * 

b.  *  *  * 

(4)  A  self-reactive  material  shall  be 
regarded  as  possessing  explosive  properties 
when,  in  laboratory  testing,  the  formulatioo 
is  liable  to  detonate,  to  deflagrate  rapidly  or 
show  a  violent  effect  wben  heated  under 
confinement. 


Appendix  E  to  Part  173  [Amended] 

78.  In  addition,  in  Appendix  E  to  part 
173,  in  paragraph  2.c.(3)(B),  the  wording 
"Powders  of  metals  or  metal  alloys  are 
classified  when  they  can  be  ignited" 
would  be  revised  to  read  "Powders  of 
metals  or  metal  alloys  are  classified  in 
Division  4.1  when  they  can  be  ignited". 

Appendix  F  to  Part  173  (Amended] 

79.  hi  Appendix  F  to  part  173,  in 
paragraph  1.,  the  phrase  "Division  4.1" 
would  be  removed  and  replaced  with 
"Division  5.1". 

80.  Appendix  H  would  be  added  to 
part  173  to  read  as  follows:    . 

Appendix  H  to  Part  173— Method  of 
Testing  for  Sustained  Combustibility 

1.  Method.  The  method  describes  a 
procedure  for  determining  if  the  material 
when  heated  under  the  test  conditions  and 
exposed  to  an  external  source  of  flame 
applied  in  a  standard  manner  sustains 
combustion. 

2.  Principle  of  the  method.  A  metal  block 
with  a  concave  depression  (test  portion  well) 
is  heated  to  a  specified  temperature.  A 
specified  volume  of  the  material  under  test 
is  transferred  to  the  well  and  its  ability  to 
sustain  combustion  is  noted  after  application 


and  subsequent  removal  of  a  standard  flame 
under  specified  conditions. 

3.  Apparatus.  A  combustibility  tester 
consisting  of  a  block  of  aluminum  alloy  or 
other  corrosion-resistant  metal  of  high 
thermal  conductivity  is  used.  The  block  has 
a  concave  well  and  a  pocket  drilled  to  take 
a  thermometer.  A  small  gas  jet  assembly  on 
a  swivel  is  attached  to  the  block.  The  handle 
and  gas  inlet  for  the  gas  jet  may  be  fitted  at 
any  convenient  angle  to  the  gas  jet.  A  suitable 
apparatus  is  shown  in  Figure  5.1  of  the  UN 
Recommendations  and  the  essential 
dimensions  are  given  in  Figures  5.1  and  5.2 
of  the  UN  Recommendations.  The  following 
equipment  is  needed: 

(a)  Gauge,  for  checking  that  the  height  of 
the  center  of  the  gas  jet  above  the  top  of  the 
test  portion  well  is  2.2  mm  (see  Figure  5.1); 

(b)  Thermometer,  m6Bcury  in  glass,  for 
horizontal  operation,  with  a  sensitivity  not 
less  than  1  nim/°C  or  other  measuring  device 
of  equivalent  sensitivity  permitting  reading  at 
0.5  "C  intervals.  When  in  position  in  the 
block,  the  thermometer  bulb  must  be 
surrounded  with  thermally  conducting 
thermoplastic  compound; 

(c)  Hotplate,  fitted  with  a  temperature- 
control  device.  (Other  types  of  apparatus 
with  suitable  temperature-conU-ol  facilities 
may  be  employed  to  heat  the  metal  block); 

(d)  Stopwatch,  or  other  suitable  timing 
device; 

(e)  Syringe,  capable  of  delivering  2  ml  to 
an  accuracy  of  +  0.1  ml;  and 

(0  Fuel  source,  butane  test  fuel. 

4.  Sampling.  The  sample  must  be 
representative  of  the  material  to  be  tested  and 
must  be  supplied  and  kept  in  a  tightly  closed 
container  prior  to  test.  Because  of  the 
possibility  of  loss  of  volatile  con,stituents,  the 
sample  must  receive  only  the  minimum 
treatment  necessary  to  ensure  its 
homogeneity.  After  removing  each  test 
portion,  the  sample  container  must  be 
immediately  closed  tightly  to  ensure  that  no 
volatile  components  escape  from  the 
container;  if  this  closure  is  incomplete,  an   . 
entirely  new  sample  must  be  taken. 

5.  Procedure.  Carry  out  the  determination 
in  triplicate. 

WARNING— Do  not  carry  out  the  test  in  a 
small  confined  area  (for  example  a  glove 
box),  because  of  the  hazard  of  explosions. 

(a)  It  is  essential  that  the  apparatus  be  set 
up  in  a  completely  draft-ftw  area  (see 
warning)  and  in  the  absence  of  strong  light 
to  facilitate  observation  of  flash,  flame,  etc. 

(b)  Place  the  metal  block  on  the  hotplate 
or  heat  the  metal  block  by  other  suitable 
means  so  that  its  temperature,  as  indicated  by 
the  thermometer  placed  in  the  metal  block, 

is  maintained  at  the  specified  temperature 
within  a  tolerance  of  ±  1  °C.  The  test 
temperature  is  60.5  "C  or  75  "C,  (see  (h)). 
Correct  this  temperature  for  the  difference  in 
barometric  pressure  from  the  standard 
atmospheric  pressure  (101.3  kPa)  by  raising 
the  test  temperature  for  a  higher  pressure  or 
lowering  the  test  temperature  for  a  lower 
pressure  by  1.0  "C  for  each  4  kPa  difference. 
Ensure  that  the  top  of  the  metal  block  is 
exactly  horizontal.  Use  the  gauge  to  check 
that  the  jet  is  2.2  mm  above  the  top  of  the 
well  when  in  the  test  position. 

(c)  Light  the  butane  test  fuel  with  the  jet 
away  fttjm  the  test  position  (i.e.  in  the  "off" 


position,  away  from  the  well).  Adjust  the  size 
of  the  flame  so  that  it  is  8  mm  to  9  mm  high 
and  approximately  5  mm  wide. 

(d)  Using  the  syringe,  take  from  the  sample 
container  at  least  2  ml  of  the  .sample  and 
rapidly  transfer  a  test  portion  of  2  ml  ±  0.1 
ml  to  the  well  of  the  combustibility  tester  and 
immediately  start  the  timing  device. 

(e)  After  a  heating  time  of  60  seconds  (s), 
by  which  time  the  test  portion  is  deemed  to 
have  reached  its  equilibrium  temperature, 
and  if  the  test  fluid  has  not  ignited,  swing  the 
test  flame  into  the  test  position  over  the  edge 
of  the  pool  of  liquid.  Maintain  it  in  this 
position  for  15  s  and  then  return  it  to  the 
"ofT'  position  while  observing  the  behavior 
of  the  test  portion.  The  test  flame  must 
remain  lighted  throughout  the  test. 

(f)  For  each  test  observe  and  record: 

(i)  whether  there  is  ignition  and  sustained 
combustion  or  flashing,  or  neither,  of  the  test 
portion  before  the  test  flame  is  moved  into 
the  test  position; 

(ii)  whether  the  test  portion  ignites  while 
the  test  flame  is  in  the  test  position,  and,  if 
so,  how  long  combustion  is  sustained  after 
the  test  flame  is  returned  to  the  'ofT" 
position. 

(g)  If  sustained  combustion  interpreted  in 
accordance  with  paragraph  6.  of  this 
appendix  is  not  found,  repeat  the  complete 
procedure  with  new  test  portions,  but  with 
a  heating  time  of  30  s. 

(h)  If  sustained  combustion  interpreted  in 
accordance  with  paragraph  6.  of  this 
appendix  is  not  found  at  a  test  temperature 
of  60.5  t:  (141  "F],  repeat  the  complete 
procedure  widi  new  test  portions,  but  at  a 
test  temperature  of  75  "C  (167  "F). 

6.  Interpretation  of  observations. 

The  material  must  be  assessed  either  as  not 
sustaining  combustion  or  as  sustaining 
combustion.  Sustained  combustion  must  be 
reported  at  either  of  the  heating  times  if  one 
of  the  following  occurs  with  either  of  the  test 
portions: 

(a)  When  the  test  flame  is  in  the  'off' 
position,  the  test  portion  ignites  and  sustains 
combustion; 

(b)  The  test  portion  ignites  while  the  test 
flame  is  in  the  test  position  for  15  s.  and 
sustains  combustion  for  more  than  15  s  after 
the  test  flame  has  been  returned  to  the  "ofT' 
position. 

Note:  Intermittent  flashing  may  not  be 
interpreted  as  sustained  combustion. 
Normally,  at  the  end  of  15  s,  the  combusUon 
has  either  clearly  ceased  or  continues.  In 
cases  of  doubt,  the  material  must  be  deemed 
to  sustain  combustion. 

§§173.201. 173.202, 173.203, 173.211. 
173.212, 173.213, 173.226    [AmendedJ 

81.  In  addition  to  the  amendments  set 
forth  above,  part  173  would  be  amended 
by  removing  the  wording  "4A1  or  4A2" 
and  inserting  in  its  place  "4A"  each 
place  it  appears:  removing  the  wording 
"4Bl  or  4B2"  and  inserting  in  its  place 
"48"  each  place  it  appears;  and  by 
removing  the  wording  "6HH"  and 
inserting  in  its  place  "6HH1"  each  place 
it  appears  in  the  following  sections: 

a.  Section  173.201  (b)  and  (c); 

b.  Section  173.202  (b)  and  (c); 
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c.  Section  173.20:  i 

d.  Section  173.21  I 

e.  Section  173.21 

f.  Section  173.21: 


PART  175— CARRIAGE  BY  AIRCRAFT 


82.  The  authority 
would  continue  to 

Authority:  49  App 
1807.  l808:49CFRp*t 


citation  for  part  173 
lead  as  follows: 


83.  In  §175.10, 
introductory  text 
revised,  paragraph 
removed  and 
paragraph  (a)(26) 
read  as  follows: 


piragraphs  (a)(4) 
and  (a)(13)  would  he 
){17)  would  be 
reserved .  and  a  new 
w)i(ld  be  added  to 


§175.10    Exceptions 

(a)  •   •   * 
(4)  Non-radtoacti 
toilet  articles  carrieil 


re  medicinal  and 
bv  a  crew  member 


che(  :ked  i 


or  passenger  in 
baggage,  and  non- 
toxic aerosols,  with 
for  sporting  or  horn  ; 
in  checked  baggage 


or  carr>'-on 
flammable  and  non- 
no  subsidiary  risk, 
use.  when  carried 
only,  when: 


nst 


;  being 


1C3 


(13)  Carbon  diox 
when: 

(i)  In  quantities 
{S.07  pounds)  per 
prescribed  by  §  173 
subchapter  and  us< 
the  contents  of  the 
package  must  be  marked 
of  the  contents 
weight  of  the  dry 
that  the  net  weight 
pounds)  or  less,  an 
"Carbon  Dioxide 

(ii)  Intended  for 
htjkerage  service  ab  )ard 

(iii)  In  quantities  not 
(4.4  pounds)  per 
to  pack  perishables 
provided  the  packa  ;i 
relea.se  of  carbon  d 


i  :ie.  solid  (dry  ke] 


[^b]  \  srnail  me<licai 
theimometer  for  ptirs^lnal 
in  protective  cases  by 
mt-mbers 


§175.10    (Amended; 

84.  In  addition 
paragraph  (a)(12)  i 
wording  "environnjental 
protection."  w^ould 
immediately  foIlov^il 
control."  and  immtd 
"forest  preservatioi 

85.  In  §175.33.  a 
be  added  in  paragraph 
introductory  text 
and  a  new  paragrap  h 
added  to  read  as  fo  ' 
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(b)  and  (c): 
(b)  and  (c): 
(b)  and  (c):  and 
(b)  and  (c). 


I.S.C  1801    1804. 
1 


exceeding  2.3  kg 
package  packed  as 
217  of  this 

as  a  refrigerant  for 
)ackage.  The 

with  the  name 
cooled,  the  net 
or  an  indication 
s  2.3  kg  (5.07 
also  marked 
id"  or  "Dry  Ice"; 
in  food  and 
aircraft;  or 
exceeding  2  kg 
r  when  used 
in  carry-on  baggage 
ie  permits  the 
xide  gas. 


Sal 


( se 


pa  ssenger 


irt-liiiical  mercury 

use.  when  carriwl 
pa-^sengers  or  rn>w 


^175.10.  in 
Introductory  text,  the 
restoration  or 
be  added 
ng  'weather 
lately  preceding 


new  sentence  would 
(aid) 

the  first  sentence. 
(a)(9)  would  be 
lovirs: 


§175.33    NotiflcatSof  of  ptiot-in-command. 
(a)  •   •   • 


(1)  •  *  •  In  the  case  of  Class  1 
material,  the  compatibility  group  letter 
also  must  be  shown.  •   •   • 

•         *        *         •         * 

(9)  The  air  waybill  number  (when 
i.ssued). 


§175.33    (Amended] 

86.  In  addition,  in  §  175.33,  in 
paragraph  (a)(6).  the  word  "and"  at  the 
end  of  the  sentence  would  be  removed: 
in  paragraph  (a)(7).  the  period  at  the  end 
of  the  sentence  would  be  removed  and 
replaced  with  a  semicolon:  and  in 
paragraph  (a)(8).  the  period  at  the  end 
of  the  sentence  would  be  removed  and 
replaced  with  ";  and'  . 

PART  176— CARRIAGE  BY  VESSEL 

87.  The  authority  citation  for  part  176 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C  1803.  1804. 
1805.  1808;  49  CFR  part  1. 

88.  A  new  paragraph  (c)  would  be 
added  in  §  176.27  to  read  as  follows: 

§176.27    Certificate. 

*  •  *  a  • 

(c)  (1)  A  person  responsible  for 
packing  or  loading  a  h-eight  container  or 
transport  vehicle  containing  hazardous 
materials  for  transportation  by  a 
manned  vessel  in  ocean  or  coastwise 
service,  must  provide  the  vessel 
operator  with  a  signed  container 
packing  certificate  stating,  at  a 
minimum,  that — 

(i)  The  freight  container  or  transport 
unit  is  serviceable  for  the  materials 
loaded  therein,  contains  no 
incompatible  goods,  and  is  properly 
marked,  labeled  or  placarded,  as 
applicable;  and 

(ii)  When  the  freight  container  or 
transport  unit  contains  packages,  those 
packages  have  been  inspected  prior  to 
loading,  are  properly  marked,  labeled  or 
placarded,  as  applicable:  are  not 
damaged:  and  are  properly  secured. 

(2)  The  certificate  may  be  either  on  a 
separate  document  or  be  provided  on 
the  certificate  required  in  §  172.204  of 
this  subchapter. 

89.  In  §  176.76.  a  new  paragraph  (i) 
would  be  added  to  read  as  follows: 

§  176.76    Transport  vehicles,  freight 
containers,  and  portable  tanks  containing 
Itazardcus  materials. 

•  »         •         *         * 

(i)  A  fumigated  transport  unit  may 
only  be  transported  on  board  a  vessel 
subject  to  the  following  conditions  and 
limitations: 

(1)  The  fumigated  transport  unit  may 
he  placed  on  board  a  vessel  only  if  at 
least  24  hours  have  elapsed  since  the 
unit  was  last  fumigated: 


(2)  The  fumigated  transport  unit  is 
accompanied  by  a  document  showing 
the  date  of  fumigation  and  the  type  and 
amount  of  fumigant  used; 

(3)  Prior  to  loading,  the  master  is 
informed  of  the  intended  placement  oi" 
the  fumigated  transport  unit  on  board 
the  vessel  and  the  information  providt  d 
on  the  accompanying  document; 

(4)  Equipment  that  is  capable  of 
detecting  the  fumigant  and  instructions 
for  the  equipment's  use  is  provided  on 
the  vessel; 

(5)  The  fumigated  transport  unit  must 
be  stowed  at  least  five  meters  from  any 
opening  to  accommodation  spaces; 

(6)  Fumigated  transport  units  may 
only  be  transported  on  deck  on  vessels 
carrying  more  than  25  passengers:  and 

(7)  Fumigants  may  not  be  added  to 
transport  units  while  on  board  a  vessel. 

PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

90.  The  authority  citation  for  part  177 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C  1 803 .  1804 . 
1805:  49  CFR  part  1. 

§177.841    (Amended] 

91.  In  §  177.841.  in  paragraph  {e)(3). 
the  wording  "is  separated  as  required  in 
§  177.848(e)(3)  for  classes  identified 
with  the  letter  'O"  in  the  Segregation 
Table  for  Hazardous  Materials."  would 
be  revised  to  read  "is  separated  in  a 
manner  that,  in  the  event  of  leakage 
from  packages  under  conditions 
normally  incident  to  transportation, 
commingling  of  hazardous  materials 
with  foodstuffs,  feed,  or  any  other  edible 
material  would  not  occur." 

PART  178— SPECIFICATIONS  FOR 
PACKAGINGS 

92.  The  authority  citation  for  part  178 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C  180.1. 1804. 
1805.  1806. 1808;  49  CFR  part  1 

93.  In  §  178.2,  paragraph  (a)  would  be 
revised  and  paragraph  (e)  would  be 
added  to  read  as  follows: 

§  178.2    Applicability  and  responsibility. 

(a)  Applicability.  (1)  The  requirements 
of  this  part  apply  to  packagings 
manufactured — 

(i)  To  a  DOT  specification,  regardless 
of  country  of  manufacture;  or 

(ii)  To  a  UN  standard,  for  packagings 
manufactured  within  the  United  States. 
For  UN  standard  packagings 
manufactured  outside  the  United  States, 
see  §  173.24(d)(2)  of  this  subchapter.  For 
UN  standard  packagings  for  which 
standards  are  not  prescribed  in  this  part, 
see  §  178.3(b). 


(2)  A  manufacturer  of  a  packaging 
subject  to  the  requirements  of  this  part 
is  primarily  responsible  for  compliance 
with  the  requirements  of  this  part. 
However,  any  person  who  performs  a 
function  prescribed  in  this  part  shall 
perform  that  function  in  accordance 
with  this  part. 
***** 

(e)  Definitions.  For  the  purpKJse  of  this 
part — 

Manufacturer  means  the  person 
whose  name  and  address  or  symbol 
appears  as  pwrt  of  the  specification 
markings  required  by  this  part  or,  for  a 
packaging  marked  with  the  symbol  of  an 
approval  agency,  the  person  on  whose 
behalf  the  approval  agency  certifies  the 
packaging. 

Specification  markings  mean  the 
packaging  identification  markings 
required  by  this  part  including,  where 
applicable,  the  name  and  address  or 
symbol  of  the  packaging  manufacturer 
or  approval  agency. 

94.  In  §  1 78.3,  paragraph  (a) 
introductory  text,  the  first  sentence  of 
paragraph  (a)(2)  and  paragraph  (b) 
would  be  revised,  a  sentence  would  be 
added  at  the  end  of  paragraph  (a)(4)  and 
a  new  paragraph  (a)(5)  would  be  added, 
to  read  as  follows: 

§  178.3    Martdng  of  packagings. 

(a)  Each  packaging  manufactured  to  a 
EKDT  specification  or  a  UN  standard 
must  be  marked  with  specification 
markings  conforming  to  the  applicable 
specification,  and  with  the  following: 

(!)••• 

(2)  Unless  otherwise  specified  in  this 
part,  with  the  name  and  address  or 
symbol  of  the  packaging  manufacturer 
or,  where  specifically  authorized,  the 
symbol  of  the  approval  agency  certifying 
compliance  with  a  UN  standard.  •   •   • 
***** 

(4)  •  *  *  por  packagings  having  a 
capacity  of  5  L  (1  gallon)  or  5  kg  (1 1 
pounds)  or  less,  letters  and  numerals 
must  be  of  an  appropriate  size. 

(5)  For  packages  with  a  gross  mass  of 
more  than  30  kg  (66  pounds),  the 
markings  or  a  duplicate  thereof  must 
appear  on  the  top  or  on  a  side  of  the 
packaging. 

(b)  A  UN  standard  packaging  for 
which  the  UN  standard  is  set  forth  in 
this  part  may  be  marked  with  the  United 
Nations  symbol  and  other  specification 
markings  only  if  it  fully  conforms  to  the 
requirements  of  this  part.  A  UN 
standard  packaging  for  which  the  UN 
standard  is  not  set  forth  in  this  part  may 
be  marked  with  the  United  Nations 
symbol  and  other  specification  markings 
for  that  standard  as  provided  in  the 
ICAO  Technical  Instructions  or  Annex  1 
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(2)  A  manufacturer  of  a  packaging 
subject  to  the  requirements  of  this  part 
is  primarily  responsible  for  compliance 
with  the  requirements  of  this  part. 
However,  any  person  who  performs  a 
function  prescribed  in  this  part  shall 
perform  that  function  in  accordance 
with  this  part. 
***** 

(e)  Definitions.  For  the  purpose  of  this 
part — 

Manufacturer  means  the  person 
whose  name  and  address  or  symbol 
appears  as  part  of  the  specification 
markings  required  by  this  part  or.  for  a 
packaging  marked  with  the  symbol  of  an 
approval  agency,  the  person  on  whose 
behalf  the  approval  agency  certifies  the 
packaging. 

Specification  markings  mean  the 
packaging  identification  markings 
required  by  this  part  including,  where 
applicable,  the  name  and  address  or 
symbol  of  the  packaging  manufacturer 
or  approval  agency. 

94.  In  §  1 78.3.  paragraph  (al 
introductory  text,  the  first  sentence  of 
paragraph  (a)(2)  and  paragraph  (b) 
would  be  revised,  a  sentence  would  be 
added  at  the  end  of  paragraph  (a)(4)  and 
a  new  paragraph  (a)(5)  would  be  added, 
to  read  as  follows: 

§  178.3    Marking  of  packagings. 

(a)  Each  packaging  manufactured  to  a 

DOT  specification  or  a  UN  standard 

must  be  marked  with  specification 

markings  conforming  to  the  applicable 

specification,  and  with  the  followine: 
(1).  *  . 

(2)  Unless  otherwise  specified  in  this 
part,  with  the  name  and  address  or 
symbol  of  the  packaging  manufacturer 
or,  where  specifically  authorized,  the 
symbol  of  the  approval  agency  certifying 
compliance  with  a  UN  standard.  •   •   • 
***** 

(4)  *  *  *  por  packagings  having  a 
capacity  of  5  L  (1  gallon)  or  5  kg  (11 
pounds)  or  less,  letters  and  numerals    . 
must  be  of  an  appropriate  size. 

(5)  For  packages  with  a  gross  mass  of 
more  than  30  kg  (66  pounds),  the 
markings  or  a  duplicate  thereof  must 
appear  on  the  top  or  on  a  side  of  the 
packaging. 

(b)  A  UN  standard  packaging  for 
which  the  UN  standard  is  set  forth  in 
this  part  may  be  marked  with  the  United 
Nations  symbol  and  other  specification 
markings  only  if  it  fully  conforms  to  the 
requirements  of  this  part.  A  UN 
standard  packaging  for  which  the  UN 
standard  is  not  set  forth  in  this  part  may 
be  marked  with  the  United  Nations 
symbol  and  other  specification  markings 
for  that  standard  as  provided  in  the 
ICAO  Technical  Instructions  or  Annex  1 


of  the  IMDG  Code  subject  to  the 
following  conditions: 

(1)  The  U.S.  manufacturer  must 
establish  that  the  packaging  conforms  to 
the  applicable  provisions  of  the  ICAO 
Technical  Instructions  or  Annex  1  of  the 
IMDG  Code,  respectively. 

(2)  If  an  indication  of  the  name  of  the 
manufacturer  or  other  identification  of 
the  packaging  as  specified  by  the 
competent  authority  is  required,  the 
name  and  address  or  symbol  of  the 
manufacturer  must  be  entered.  Symbols, 
if  used,  must  be  registered  with  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

(3)  The  letters  "USA"  shall  be  used  to 
indicate  the  State  authorizing  the 
allocation  of  the  specification  marks  if 
manufactured  in  the  United  States. 


§178.502    [Amended] 

95.  In  §  178.502,  the  following 
changes  would  be  made: 

a.  In  the  paragraph  (a)  introductory 
text,  the  wording  "types"  would  be 
revised  to  read  "kinds". 

b.  In  the  paragraph  (a)(1)  introductory 
text  and  the  first  sentence  in  paragraph 
(a)(3),  the  wording  "type"  would  be 
revised  to  read  "kind". 

96.  In  §178.503,  paragraph  (d)  would 
be  redesignated  paragraph  (e):  new 
paragraphs  (a)(ll)  and  (d)  would  be 
added;  paragraph  (a)  introductory  text, 
paragraph  (a)(9).  and  paragraph  (a){10) 
would  be  revised;  and  newly  designated 
paragraph  (e)(3)  would  be  amended  by 
revising  the  illustration,  to  read  as 
follows: 

§178.503    Mafldng  of  packagings. 

(a)  The  manufacturer  must  mark  every 
packaging  that  is  required  to  meet  a  UN 
standard  wnth  the  marks  specified  in 
this  section.  The  markings  must  be 
legible  and  placed  in  a  location  and  of 
such  a  size  relative  to  the  packaging  as 
to  be  readily  visible,  as  specified  in 
§  178.3(a).  For  packages  with  a  gross 
mass  of  more  than  30  kg  (66  pounds), 
the  markings  or  a  duplicate  thereof  must 
appear  on  the  top  or  on  a  side  of  the 
packaging.  Except  as  otherwise 
provided  in  this  section,  every  reusable 
packaging  liable  to  undergo  a 
reconditioning  process  which  might 
obliterate  the  packaging  marks  must 
bear  the  marks  specified  in  paragraphs 
(a)(1)  through  (a)(6)  and  (a)(9)  of  this 
section  in  a  permanent  form  (e.g. 
embossed)  able  to  withstand  the 
reconditioning  process.  A  marking  may 
be  applied  in  a  single  line  or  in  multiple 
lines  provided  the  correct  sequence  is 
respected.  As  illustrated  by  the 
examples  in  paragraph  (e)  of  this 
section,  the  following  information  must 


be  presented  in  the  correct  sequence. 
Slash  marks  should  be  used  to  separate 
this  information.  A  packaging 
conforming  to  a  UN  standard  must  be 
marked  as  follows: 
***** 

(9)  For  metal  or  plastic  drums  or 
jerricans  intended  for  reuse  or 
reconditioning  as  single  packagings  or 
the  outer  packagings  of  a  com  posi  te 
packaging,  the  thickness  of  the 
packaging  material,  expressed  in 
millimeters,  as  follows: 

(i)  Metal  drums  or  jerricans  must  be 
marked  with  the  nominal  thickness  of 
the  metal  used  in  the  body.  The  marked 
nominal  thickness  must  not  exceed  the 
minimum  thickness  of  the  steel  used  by 
more  than  the  thickness  tolerance  staled 
in  ISO  Standard  3574.  The  unit  of 
measure  is  not  required  to  be  marked. 
When  the  nominal  thickness  of  either 
head  of  a  metal  drum  is  thinner  than 
that  of  the  body,  the  nominal  thickness 
of  the  top  head.  body,  and  bottom  head 
must  be  marked  (eg.,  "1.0-1.2-1.0"  or 
"0.9-1.0-1.0"). 

(ii)  Plastic  drums  or  jerricans  must  be 
marked  with  the  minimum  thickness  (in 
mm.  rounded  to  the  nearest  0.1  mm)  of 
the  packaging  material.  Minimum 
thicknesses  of  plastic  must  be  as 
determined  in  accordance  with 
§  173.28(b)(4).  The  unit  of  measure  is 
not  required  to  be  marked. 

(10)  In  addition  to  the  markings 
prescribed  in  paragraphs  (a)(1)  through 
(a)(9)  of  this  section,  every  new  metal  or 
plastic  drum  having  a  capacity  greater 
than  100  L  and  intended  for  reuse  or 
reconditioning  as  a  single  packaging  or 
the  outer  packaging  of  a  composite 
packaging,  must  bear  the  marks 
described  in  paragraphs  (a)(1)  through 
(a)(6),  and  (a)(9)  of  this  section,  in  a 
permanent  form,  on  the  bottom.  For 
these  packagings,  the  markings  on  the 
top  head  or  side  of  the  packaging  need 
not  be  applied  in  a  permanent  form  and 
need  not  include  the  thickness  mark 
described  in  paragraph  (a)(9)  of  this 
section.  This  marking  describes  a 
drum's  characteristics  at  the  time  it  was 
manufactured  and  must  be  consistent 
with  the  original  manufacturer's  UN 
marking  on  the  top  head  or  side. 
Subsequent  remanufacture  may  render 
some  of  the  information  provided  in  this 
bottom  mark  to  be  invalid  (e.g..  a  lAl 
drum  may  be  remanufactured  into  a  1A2 
drum).  This  marking  should  not  be  used 
to  evaluate  compliance  with  §  173.24  of 
this  subchapter. 

(11)  Rated  capacity  of  the  packaging 
expressed  in  liters  may  be  marked. 

(d)  When,  after  reconditioning,  the 
markings  required  by  paragraph  (a)(1) 
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through  (a)(6)  of  this  section  no  longer 
appear  on  the  top  hoad  or  the  side  of  the 
metal  drum,  the  rec^nditioner  must 
apply  them  in  a  durable  form  followed 
by  the  markings  in  paragraph  (c)  of  this 
section.  These  markings  may  identify  a 
different  performance  capability  than 


that  for  which  the  original  design  type 
had  been  tested  and  marked,  but  may 
not  identify  a  greater  performance 
capability.  The  mariungs  applied  in 
accordance  with  this  paragraph  may  be 
different  from  those  which  are 
permanently  marked  on  the  bottom  of  a 


MXMO  COOK  491»-6ft-C 


§178.503    [Amended 

97.  In  addition,  ir  §  178.503.  the 
reference  "§  178.50q(aMl)  through 
(a)(10)"  following  the  illustration  would 
be  revised  to  read  "« 178.503(a)(1) 
through  (a)(9)". 

1178.508    [Amended 

98.  In  §  178.508.  i  i  paragraph  (aK2). 
the  wording  "plywood  or  plastic 
material"  would  be  revised  to  read 
"plywood,  plastics,  or  other  suitable 
material". 

99.  In  §  178.512.  ]^aragraphs  (a)(3)  and 
(a)(4)  would  be  removed  and  paragraphs 
(a)(1),  (a)(2).  and  (b)|2)  would  be  revised 
to  read  as  follows:    f 

$178,512    Standards  (or  steel  or  aluminum 
boxes. 

(a)*  *   • 

(1)  4A  for  a  steel  \  ox;  and 

(2)  4B  for  an  aluniinum  box. 
(b)'  •  * 
(2)  Boxes  must  be  1 

Hberboard  or  felt  pa  :king 
have  an  inner  iiner 
material  in  accordance 
part  173  of  this  su 
seamed  metal  liner 
be  taken  to  prevent 
materials,  particu 
the  recesses  of  the  sfeams. 


daily 


100.  In  §  178.513. 
and  (b)(3)  would  be 


ined  with 

pieces  or  must 
coating  of  suitable 
with  subpart  C  of 
er.  Ifa  double 
used,  steps  must 
he  ingress  of 
explosives,  into- 


b(  hapte 


s 


paragraphs  (b)(2) 
redesignated  (b)(3) 


and  (b)(4).  respectively,  and  a  new 
paragraph  (b)(2)  wo^ld  be  added  to  read 
as  follows: 


$178,513 
wood. 


Standards  lor  iMxes  of  natural 


drum  in  accordance  with  paragraph 
(a)(10)  of  this  section. 

(e)  *  '  • 
(3)*.»  » 
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(b)*  *  * 

(2)  Fastenings  must  be  resistant  to 
vibration  experienced  under  normal 
conditions  of  transportation.  End  grain 
nailing  must  be  avoided  whenever 
practicable.  Joints  which  are  likely  to  be 
highly  stressed  must  be  made  using 
clenched  or  annular  ring  nails  or 
equivalent  fastenings. 


$178,516    [Amended] 

101.  In  §  178.516.  the  following 
changes  would  be  made: 

a.  In  paragraph  (b)(1).  at  the  end  of  the 
second  sentence,  the  wording  "ISO 
International  Standard  535-1976(E)" 
would  be  revised  to  read  "ISO 
International  Standard  535-199l(E)". 

b.  In  paragraph  (b)(2).  at  the  end  of  the 
first  sentence,  the  wording  "of  wood." 
would  be  revised  to  read  "of  wood  or 
other  suitable  material.";  and  in  the 
second  sentence  the  wording  "or  other 
suitable  material"  would  be  added 
immediately  following  the  word 
"battens". 

c.  Paragraphs  (b)(4)  and  (b)(5)  would 
be  redesignated  as  paragraphs  (b)(5)  and 
(b)(6)  and  paragraph  (b)(3)(iii)  would  be 
redesignated  as  paragraph  (b)(4). 

$178,521    [Amended] 

102.  In  §  178.521.  in  paragraph  (b)(2). 
in  the  penultimate  sentence,  the 
wording  "water-resistant  ply  or  barrier 
must  also  be  placed"  would  be  revised 
to  read  "waterproof  ply  or  barrier,  such 
as  double-tarred  kraft  paper,  plastics- 
coated  kraft  paper,  plastics  film  bonded 
to  the  inner  surface  of  the  bag,  or  one 
or  more  inner  plastics  liners,  must  also 
be  placed". 

103.  In  §  178.522.  paragraphs  (a)(10) 
and  (b)(3){viii)  would  be  revised  and 


paragraphs  (a)(ll)  and  (b)(3)lix)  would 
be  added  to  read  as  follows: 

$  1 78.522    Standards  for  composite 
packagings  witti  inner  plastic  receptacles. 

(a)  •   *   * 

(10)  6HH1  for  a  plastic  receptacle 
within  a  protective  plastic  drum;  and 

(11)  6HH2  for  a  plastic  receptacle 
within  a  protective  plastic  box. 

(h)  *  •  • 

(3)*  *  * 

(viii)  6HH1:  Protective  packaging 
must  conform  to  the  requirements  for 
plastic  dnmis.  in  §  178.509(b). 

(ix)  6HH2:  Protective  packaging  must 
conform  to  the  requirements  for  plastic 
boxes,  in  §  178.517(b). 


§178.522    [Amended] 

104.  In  addition,  in  §178.522,  the     ^ 
following  changes  would  be  made; 

a.  In  paragraph  (a)(9),  the  word  "and" 
at  the  end  of  the  paragraph  would  be 
removed. 

b.  In  paragraph  (b)(4l,  the  wording 
"6HH"  would  be  revised  to  read 
"6HH1";  and  the  wording  ",  6HH2" 
would  be  added  immediately  following 
"6HG2". 

c.  In  paragraph  (b)(5),  the  wording 
"6HH"  would  be  revised  to  read 
"6HH1",  and  the  wording  ".  6HH2" 
would  be  added  immediately  following 
"6HG2". 

105.  In  §  178.601.  paragraph  (k)  would 
be  redesignated  as  paragraph  (1)  and 
revised,  a  new  paragraph  (k)  would  be 
added,  and  paragraphs  (b),  (g)(2)(i),  and 
(g)(2)(vi)  would  be  revised  to  read  as 
follows: 

§  178.601    General  requirements. 
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(hj  ResponsibiUty.  It  is  the 
responsibiUty  of  the  packaging 
manufacturer  to  assure  that  each 
package  is  capable  of  passing  the' 
prescribed  tests.  To  the  extent  that  a 
package  assembly  function,  including 
final  closure,  is  performed  by  the  person 
who  offers  a  hazardous  material  for 
transportation,  that  person  is 
responsible  for  performing  the  function 
in  accordance  with  §§  173.22  and  178.2 
of  this  subchapter.  ..     ^ 

(g)'  *   ' 
(2)*   *   ^ 

(i)  The  outer  packaging  must  have 
hien  successfully  tested  in  accordance 
with  §178.603  with  fragile  (e.g.  glass) 
irner  packagings  containing  liquids  at 
tl-e  Packing  Group  1  drop  height; 
•'        •        •    -     •       "  • 

(vi)  When  the  outer  packaging  is 
intended  to  contain  inner  packagings  for 
liquids  and  is  not  leakproof,  or  is 
intended  to  contain  inner  packagings  for 
soHds  and  is  not  siftproof.  a  means  of 
containing  any  liquid  or  solid  contents 
in  the  event  of  leakage  must  be  provided 
in  the  form  of  a  leakproof  Hner.  plastic 
bag,  or  other  equally  efficient  means  of 
containment.  For  packagings  containing 
liquids,  the  absorbent  material  required 
in  paragraph  (g)(2)(v)  of  this  section 
must  be  placed  inside  the  means  of 
containing  liquid  contents;  and 

(k)  Number  of  test  samples.  Provided 
the  validity  of  the  test  results  is  not 
affected  and  with  the  approval  of  the 
Associate  Administrator  for  Hazardous 
Materials  Safety,  several  tests  may  be 
performed  on  one  sample. 

(1)  Record  retention.  Following  each, 
design  qualification  test  and  each 
periodic  retest  on  a  packaging,  a  test 
report  must  be  prepared.  The  test  report 
must  be  maintained  at  each  location 
where  the  packaging  is  manufactured,  at 
each  location  where  the  design 
qualification  tests  are  conducted  for  as 
long  as  the  packaging  is  produced  and 
for  at  least  two  years  thereafter,  and  at 
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(h)  Responsibility.  It  is  the 
responsibility  of  the  packaging 
manufacturer  to  assure  that  each 
package  is  capable  of  passing  the' 
prescribed  tests.  To  the  extent  thai  a 
package  assembly  function,  including 
final  closure,  is  performed  by  the  person 
who  offers  a  hazardous  material  for 
transportation,  that  person  is 
responsible  for  performing  the  function 
in  accordance  with  §f§  173.22  and  178.2 
of  this  subchapter.  ..       -^ 

*        •        *        •        •  _ 

(g)*  *   * 

|i)  The  outer  packaging  must  have 
been  successfully  tested  in  accordance 
v»  ith  §  178.603  with  fragile  (e.g.  glass) 
ii  ner  packagihgs  containing  liquids  at 
the  Packing  Group  1  drop  height; 
•'        •        •    -     •       " » 

|vi)  When  the  outer  packaging  is 
intended  to  contain  inner  packagings  for 
liquids  and  is  not  leakproof,  or  is 
intended  to  contain  inner  packagings  for 
solids  and  is  not  siftproof.  a  means  of 
containing  any  liquid  or  solid  contents 
in  the  event  of  leaiJkage  must  be  provided 
in  the  form  of  a  leakproof  liner,  plastic 
bag,  or  other  equally  efficient  means  of 
containment.  For  packagings  containing 
liquids,  the  absorbent  material  required 
in  paragraph  (g)(2)(v)  of  this  section 
must  be  placed  inside  the  means  of 
containing  liquid  contents;  and 
*••••'■» 

(k)  Number  of  test  samples.  Provided  . 
the  validity  of  the  test  results  is  not 
affected  and  with  the  approval  of  the 
Associate  Administrator  for  Hazardous 
Materials  Safety,  several  tests  may  be 
performed  on  one  sample. 

(1)  Fecord  retention.  Following  each, 
design  qualification  test  and  each 
periodic  retest  on  a  packaging,  a  test 
report  must  be  prepared.  The  test  report 
must  be  maintained  at  each  location 
where  the  packaging  is  manufactured,  at 
each  location  where  the  design 
qualification  tests  are  conducted  for  as 
long  as  the  packaging  is  produced  and 
for  at  least  two  years  thereafter,  and  at 


each  location  where  the  periodic  n?tests 
are  conducted  until  such  tests  are 
successfully  performed  again  and  a  new 
test  report  produced.  In  addition,  a  copy 
of  the  test  report  must  be  maintained  by 
a  person  certifying  compliance  with  this 
part.  The  test  report  must  be  made 
available  to  users  of  a  packaging  or  a 
representative  of  the  Etepartment  upon 
request.  The  test  report  must  contain  the 
following  information: 

(1)  Name  and  address  of  test  facility; 

(2)  Name  and  address  of  applicant 
(where  appropriate); 

(3)  A  unique  test  report  identification; 

(4)  Date  of  the  test  report; 

(5)  Manufacturer  of  the  packaging; 
(6>Description  of  the  packaging 

design  type  (e.g.  dimensions,  materials, 
closures,  thickness,  etc.),  including 
methods  of  manufacture  (e.g.  blow 
molding)  and  which  may  include 
drawing(s)  and/or  photographCs); 

(7)  Maximum  capacity; 

(8)  Qiaracteristics  of  test  contents,  e.g. 
viscosity  and  relative  density  for  liquids 
and  particle  size  for  solids; 

(9)  Test  descriptions  and  results:  and 

(10)  Signed  with  the  name  and 
address  of  signatory. 

§178.601    [Amended] 

106.  In  addition,  in  §  178.601.  the 
following  changes  would  be  made: 

a.  In  paragraph  (g)(2)  introductory 
1ext,  the  wording  "Inner  packagings" 
would  be  revised  to  read  "Articles  or 
inner  packagings". 

b.  In  paragraph  (g)(5)(i),  the  reference, 
■■§178.602*  would  be  revised  to  read 
■•§178.603'". 

c.  In  paragraph  (g)(5)(ii).  the  reference 
■■§  178.603"'  would  be  revised  to  read 
"§178.604". 

§178.602    [Amended] 

107.  In  §  178.602.  in  the  second 
sentence  of  paragraph  (c),  the  reference 

■§  178.603(d)(2)"  would  be  revised  to 
-read  "§  178.603(e)". 

108.  In  §  178.603.  in  paragraph  (a) 
introduotor>'  text,  a  sentence  would  be 
added  following  the  second  sentence. 


the  first  sentence  in  paragraph  |c)  would 
be  revised,  and  paragraph  (0(1)  would 
be  revised  to  read  as  follows: 

§  17a603    Drop  test 

(a)  *   *   *  Where  more  than  one 
orientation  is  possible  for  a  given  drop 
test,  the  orientation  most  likely  to  result 
in  failure  of  the  packaging  must  be  used. 


((-)  *   *   *  Testing  of  plastic  drums, 
plastic  jerricans,  plastic  boxes  other 
than  expanded  polystyrene  boxes, 
composite  packagings  (plastic  material), 
combination  packagings  with  plastic 
inner  packagings,  textile  bags  with  inner 
plastic  liners,  woven  plastic  bags,  and 
plastic  fibn  bags  must  be  carried  out 
when  the  temperature  of  the  test  sample 
and  its  contents  has  been  reduced  to 
-18"C{0''F)orlower.  *   *   * 

(f)*   *   * 

(1)  For  packagings  containing  liquid, 
each  packaging  does  not  leak  when 
equilibrium  has  been  reached  between 
the  internal  and  external  pressures, 
except  for  inner  packagings  of 
combination  packagings  when  it  is  not 
necessarj  that  the  pres.sure8  be 
equalized: 


§178.604    [Amended) 

109.  In  §  178.604,  in  paragraph  (d),  m 
the  second  sentence,  the  wording  "for  a 
period  of  time  sufficient  to  pre.ssurize 
the  interior  of  the  packaging  to  the 
specified  air  pressure  and  to  determine 
if  there  is  leakage  of  air  from  the 
packaging"  would  be  revised  to  read 
",  for  other  than  production  testing,  fo' 
a  minimum  time  of  five  minutes" 

Issued  in  Washington.  DC  on  July  1,  J994 
under  authoritj'  delegated  in  49  CFR  part 
106.  appendix  A 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
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DEPARTMENT  0F<  HOUSING  AND 
URBAN  DEVELOPMENT 

i 
Office  of  the  Secretary 

24  CFR  Parte  880, 881 ,  882, 883,  884, 
885,  888.  889,  904.1905, 906  and  960 

[DoctotNo.  R-94-1#71;  FR-3122-F-03) 

RiN  2501-AB35 

Preferences  for  Admission  to  Assisted 
Housing 

AGENCY:  Office  of  tjie  Secretary,  HUD. 
A(mON:  Final  rule. 


SUMMARY:  This  doqument  revises  the 
tenant  selection  preference  provisions  of 
regulations  of  several  project-based 
assisted  housing  programs.  The  rule 
implements  a  statujtory  change  that 
decreases  the  number  of  femilias  that 
must  be  admitted  on  the  basis  of 
qualifying  for  a  federal  selection 
preference  and  specifically  authorizes 
adoption  of  local  selection  preferences 
by  housing  agencies  to  be  used  in 
admitting  some  applicants.  If  a  housing 
agency  wants  to  use  such  local 
preferences,  the  rule  requires  the  agency 
to  adopt  ones  that  respond  to  local 
housing  needs  andj  priorities  after 
conducting  public  hearings.  If  the  owner 
of  a  project  assisted  under  one  of  the 
covered  Section  8  programs  wants  to 
admit  applicants  t&at  do  not  qualify  for 
the  federal  preferences,  the  owner 
would  be  required  to  use  the  housing 
agency's  duly  adopted  local  preferences 
for  the  Section  8  C  srtificate  and 
Voucher  program. 

With  respect  to  t  le  public  housing, 
Indian  housing,  and  Section  8  Moderate 
Rehabilitation  proj  rams,  the  rule  also 
disqualifies  from  a  selection  preference 
for  three  years  any  individual  or  family 
that  has  been  evict  3d  from  certain  HLTD 
assisted  housing  fc  r  drug-related 
criminal  activity. 

EFFECTIVE  DATE:  Ai  igust  17. 1994,  except 
for§§905.303Cb)(2|(i)and 
960.211(b)(2){i).  w  lich  become  effective 
January  18.  1995. 

FOR  FURTHER  INFOR  WAT10N  CONTACT:  For 
the  public  housing  and  Section  8 
Moderate  Rehabili  ation  programs  (Parts 
882.  904.  and  960)  Edward  Whipple, 
Director,  Occupam  :y  Division,  Office  of 
Public  Housing,  (2  32)  708-0744  (voice): 
(202)  708-9300  (T  3D). 

For  the  Section  1 1  programs  except  for 
the  Moderate  Rehabilitation  program 
(Parts  880,  881.  88  J,  884,  885.  886.  and 
889).  Barbara  D.  H  inter,  Acting 
Director.  Planning  and  Procedures 
Division.  Office  of  Multifamily  Housing, 
(202)  70ft-3944  (v(  lice);  (202)  708-4594 
(TDD). 


For  the  Indian  housing  programs  (Part 
905),  Dominic  A.  Nessi,  Director.  Office 
of  Native  American  Housing.  (202)  708- 
1015  (voice);  (202)  708-0850  (TDD). 

For  the  Section  5(h)  homeownership 
program  (Part  906).  Gary  F.  Van  Buskirk. 
Office  of  Resident  Initiatives.  (202)  708- 
4233  (voice);  (202)  708-0850  (TDD). 

None  of  these  telephone  numbers  is 
toll-h-ee.  All  of  the  individuals  Usted  are 
located  at  the  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.  Washington.  DC  20410. 
SUPPLEMENTARY  MFORMATION:  The 
information  collection  requirements  for 
the  preference  provisions  of  the  assisted 
bousing  programs  are  included  in  the 
paperwork  burden  of  the  application 
procedures  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980  (42  U.S.C  3501-3520) 
under  approval  numbers  2502-0372.  for 
the  programs  administered  by  the  Office 
of  Housing.  2577-0)05  for  the  Indian 
housing  and  public  housing  programs, 
and  2577-0169  for  the  Section  8 
Moderate  Rehabilitation  program. 
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IV.  Findings  and  Certifications 
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I.  Background 

This  final  rule  is  being  issued 
pursuant  to  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550. 106  Stat.  3672, 
approved  October  28. 1992).  Section  104 
of  that  Act  requires  that  the  Department 
give  notice  and  opportunity  for  public 


comment  before  issuing  a  rule  for  effect. 
That  section  also  requires  issuance  of  a 
final  rule  to  implement  the  tenant 
selection  preference  provisions 
originally  enacted  by  the  National 
Affordable  Housing  Act  (Pub.  L.  101- 
625,  104  Stat.  4079.  approved  November 
28. 1990),  no  later  than  April  26, 1993, 
to  take  effect  upon  issuance. 

Although  the  deadline  for  issuance  of 
a  final  rule  had  passed,  the  Department 
published  a  proposed  rule,  as  required 
by  the  statute,  on  August  25, 1993  (58 
PR  44968)  to  solicit  public  comments  on 
its  content.  See  the  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Eapater  for  the  provisions  dealing  with 
the  tenant  selection  preference 
provisions  enacted  in  1990  that  are  not 
covered  by  this  rule. 

One  additional  statutory  amendment 
enacted  since  the  publication  of  the 
proposed  rule  has  been  implemented  in 
this  final  rule.  That  is  to  add  to  the 
examples  of  owner  action  that  qualifies 
an  applicant  for  the  involuntary 
displacement  federal  preference, 
"displacement  because  of  disposition  of 
a  multifamily  housing  project  under 
section  203  of  the  Housing  and 
Community  Development  Amendments 
of  1978,"  in  accordance  with  the 
amendments  made  by  section  101(c)  of 
the  Muhifamily  Housing  Property 
Disposition  Reform  Act  of  1994  (108 
Stat.  342). 

This  rule  will  take  effect  30  days 
following  publication,  except  for  the 
provisions  requiring  that  a  housing 
agency  must  adopt  local  preferences  for 
admission  of  families  that  do  not  qualify 
for  federal  preference  only  after 
conducting  public  hearings.  Those 
provisions,  §§905.303(b)(2)(i)  and 
960.211(b)(2)(i).  do  not  become  effective 
until  6  months  after  publication  of  this 
rule,  because  it  may  take  HAs  that  long 
to  comply  with  the  hearing  requirement. 
Other  provisions  of  the  rule,  such  as  the 
use  of  ranking  preferences  for 
organizing  an  owner's  list  of  applicants 
who  are  federal  preference  holders,  may 
be  implemented  without  conducting 
public  hearings.  Since  the  review  of 
residency  preferences  is  to  be  handled 
in  a  separate  rulemaking,  residency 
preferences  are  unaffected  by  this  rule. 

II.  Response  to  Public  Comments 

A.  Cherall  System  of  Preferences 

1.  Counting  Federal  Preference  and 
Local  Preference  Admissions 

There  were  several  criticisms  of  tlie 
way  the  proposed  rule  provided  for 
counting  an  admission  as  either  a 
federal  preference  admission  or  a  local 
preference  admission.  Permitting 
admission  of  an  applicant  who  does  not 


qualify  for  a  federal  preference  to  count 
as  a  federal  preference  admission  when 
there  is  no  federal  preference  holder 
eligible  for  the  assistance  (so  long  as  the 
applicant  is  not  chosen  using  a  local 
income-based  preference)  was  criticized 
as  unjustified  under  the  statute.  Concern 
was  expressed  about  the  difficulty  of 
maintaining  the  data  necessary  to 
document  that,  on  the  date  of 
admission,  there  were  no  similarly 
situated  applicants  who  qualified  for  a 
federal  preference. 

The  language  of  the  final  rule  dealing 
with  this  issue  differs  somewhat  from 
(hat  of  the  proposed  rule.  It  frames  the 
"counting"  in  terms  of  a  limit  on  the 
number  of  "local  preference" 
admissions  that  can  be  made  during  a 
one-year  period.  Only  30  or  50  percent 
of  annual  admissions,  depending  on  the 
program  involved,  may  be  families 
selected  on  the  basis  oLlpcal  preference. 
Under  the  rule,  a  family  that  qualifies 
for  a  "federal  preference"- is  not 
precluded  from  being  admitted  on  the 
basis  of  its  "local  preference."  but  the 
admission  would  be  counted  against  the 
HA's  local  preference  limit. 

This  method  of  counting  was 
developed  to  respond  to  the  situation 
that  occurs  with  some  frequency, 
particularly  with  respect  to  the  project- 
based  Section  8  programs.  There  may 
not  be  the  required  percentage  (70%)  of 
federal  preference  holders  available  to 
occupy  a  project.  Since  the  concept  of 
a  "preference"  operates  when  there  is 
competition  between  a  family  that 
qualifies  for  it  and  one  that  does  not,  it 
is  incongruous  to  apply  the  limit  when 
there  is  no  such  competition.  This 
method  of  counting  may  provide 
somewhat  of  a  documentation  problem , 
but  it  offers  infinitely  more  fiexibility  in 
the  admissions  procedures  in  areas 
where  there  is  not  an  abundant  supply 
of  federal  preference  holders. 

One  commenter  asked  at  what 
point  the  percentages  must  be  met — 
throughout  the  year,  end  of  calendar 
year,  end  of  fiscal  year.  The  finaJ  rule 
continues  the  practice  of  referring  only 
to  annual  admissions.  The  housing 
agency  or  owner  may  determine  what 
12-month  period  is  used  for  this 
purpose. 

One  commenter  asked  why  the 
percentage  of  local  preference 
admissions  is  different  in  the  various 
programs,  and.  in  particular,  why  the 
percentage  for  Indian  housing  (30%)  is 
different  from  the  percentage  for  public 
housing  (50%).  The  percentages  were 
specified  in  sections  501  and  545  of 
N.^HA:  10%  for  tenant-based  assistance, 
and  30%  for  project-based  assistance.  In 
the  Housing  and  Community 
Development  Act  of  1992.  the 
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qualify  for  a  federal  preference  to  count 
as  a  federal  preference  admission  when 
there  is  no  federal  preference  holder 
eligible  for  the  assistance  (so  long  as  the 
applicant  is  not  chosen  using  a  local 
income-based  preference)  was  criticized 
as  unjustified  under  the  statute.  Concern 
was  expressed  about  the  difficulty  of 
maintaining  the  data  necessary  to 
document  ttiat.  on  the  date  of 
admission,  there  were  no  similarly 
situated  applicants  who  qualified  for  a 
federal  preference. 

The  language  of  the  final  rule  dealing 
with  this  issue  differs  somewhat  from 
(hat  of  the  proposed  rule.  It  frames  the 
"counting"  in  terms  of  a  limit  on  the 
number  of  "local  preference" 
admissions  that  can  be  made  during  a 
one-year  period.  Only  30  or  50  percent 
of  annual  admissions,  depending  on  the 
program  involved,  may  be  families 
selected  on  the  basis  otlpcal  preference. 
Under  the  rule,  a  family  that  qualifies 
for  a  "federal  preference"- is  not 
precluded  from  being  admitted  on  the 
basis  of  its  "local  preference."  but  the 
admission  would  be  counted  against  the 
HA's  local  preference  limit. 

This  metnod  of  counting  was 
developed  to  respond  to  the  situation 
that  occurs  with  some  frequency, 
particularly  with  respect  to  the  project- 
based  Section  8  programs.  There  may 
not  be  the  required  percentage  (70%)  of 
federal  preference  holders  available  to 
occupy  a  project.  Since  the  concept  of 
a  "preference"  operates  when  there  is 
competition  between  a  family  that 
qualifies  for  it  and  one  that  does  not,  it 
is  incongruous  to  apply  the  limit  when 
there  is  no  such  competition.  This 
method  of  counting  may  provide 
somewhat  of  a  documentation  problem, 
but  it  offers  infinitely  more  fiexibility  in 
the  admissions  procedures  in  areas 
where  there  is  not  an  abundant  supply 
of  federal  preference  holders. 

One  commenter  asked  at  what 
point  the  percentages  must  be  met — 
throughout  the  year,  end  of  calendar 
year,  end  of  fiscal  year.  The  final  rule 
continues  the  practice  of  referring  only 
to  annual  admissions.  The  housing 
agency  or  owner  may  determine  what 
12-month  period  is  used  for  this 
purpose. 

One  commenter  asked  why  the 
percentage  of  local  preference 
admissions  is  different  in  the  various 
programs,  and.  in  particular,  why  the 
percentage  for  Indian  housing  (30%)  is 
different  from  the  percentage  for  public 
housing  (50%).  The  percentages  were 
specified  in  sections  501  and  545  of 
NAHA:  10%  for  tenant-based  assistance, 
and  30%  for  project-based  assistance.  In 
the  Housing  and  Community 
Development  Act  of  1992.  the 


percentage  was  increased  for  public 
housing  to  50%.  However,  since  this 
change  did  not  specifically  refer  to  its 
applicability  to  Indian  housing,  it  did 
not  apply  (by  virtue  of  section  201(b)(2) 
of  the  1937  Act.  42  U.S.C.  1437aa(b)(2)). 
Therefore,  the  percentage  that  still 
applies  to  Indian  housing  is  30%. 

While  the  Department  Delieves  that 
this  difference  in  percentages  of  local 
preference  admissions  between  public 
housing  and  Indian  housing  is  the  result 
of  an  oversight  on  the  part  of  Congress, 
it  does  not  have  the  discretion  to  change 
the  law  and  expand  the  percentage  for 
IHAs  without  legislative  change. 

2.  Management  of  Waiting  Lists; 
Ranking  Preferences 

Several  commenters  urged  the  rule  to 
specify  one  particular  way  of  managing 
waiting  lists.  They  suggested  that  there 
should  be  three  categories  of  applicants 
on  the  waiting  list:  those  with  federal 
preference,  those  vdth  local  preference, 
and  those  with  no  preference.  Within 
each  group,  the  applicants  could  then  be 
ordered  by  date  and  time  of  application. 
If  no  other  "ranking  preferences"  were 
applied,  the  system  would  be  easier  to 
understand  for  applicants.  Housing 
Agency  (HA)  employees,  and  anyone 
attempting  to  audit  the  system.  The 
commenter  suggested  that  this  system 
be  described  as  an  option. 

The  Department  agrees  that  such  a 
system  is  permissible  under  the  rule  and 
may  be  suitable  for  many  HAs.  No  HA 
or  owner  is  required  to  use  ranking 
preferences  to  select  among  federal 
preference  holders.  However,  many  HAs 
may  have  goals  with  respect  to  their 
own  circumstances  that  warrant  the  use 
of  ranking  preferences.  For  example,  if 
an  HA  determined  that  applicants  were 
refusing  offers  of  units  because  of  the 
racial  composition  of  the  project  or  the 
location,  it  could  adopt  a  ranking 
preference  for  applicants  that  had  not 
previously  been  ofTered  a  unit  or  who 
had  not  refused  an  offer  other  than  for 
good  cause.  As  another  example,  an  HA 
or  owner  may  have  determined  that  it 
wants  to  provide  role  models  for 
children  living  in  its  developments, 
where  most  families  are  on  public 
assistance,  and  therefore  adopts  a 
preference  for  working  families. 

Other  commenters  suggested  that  HAs 
should  not  be  allowed  to  rank  federal 
preference  holders  through  the  use  of 
local  preferences,  because  that  practice 
would  defeat  the  purpose  of  requiring 
federal  preferences.  Undercurrent 
regulations.  HAs  and  owners  are 
permitted  to  use  their  own  system  to 
selecLamong  applicants  who  qualify  for 
a  federal  preference.  The  use  of  these 
"ranking  preferences"  has  allowed  HAs 


and  owners  to  address  local  objectives 
while  meeting  the  statutory  requirement 
to  ser\'e  federal  preference  holders. 
"Ranking  preferences"  is  the  term  used 
in  this  rule  and  preamble  for  factors 
used  only  to  distinguish  among  federal 
preference-holders,  whereas  "local 
preferences"  is  used  to  refer  to  those 
factors  adopted  after  the  hearing 
procedure  to  use  in  admitting  applicants 
as  an  alternative  to  admission  of  federal 
preference  holders. 

This  rule  continues  to  permit 
selecting  among  federal  preference 
holders  according  to  ranking 
preferences.  Permitting  different 
elements  of  federal  preference  to  l>e 
given  differing  weight,  which  the 
current  rule  has  permitted,  is  similar  to 
permitting  the  use  of  other  ranking 
preferences. 

The  statutory  ch'ange  that  is  being 
implemented  in  this  rule  is  one  that 
opens  up  the  admissions  process  to 
more  flexibility  for  local  choice  and 
increasing  the  percentage  of  locally 
based  admissions  preferences  for  other 
programs.  The  Department  believes  that 
it  would  be  contrary  to  the  spirit  of  that 
statute  to  use  this  rule  to  limit ,the 
existing  practices  of  using  ranking 
preferences  or  to  prescribe  one  method 
of  managing  a  waiting  list. 

Another  commenter  stated  that  date 
and  time  should  not  be  considered 
independently  for  federal  preference 
holders  and  for  local  preference  holders. 
The  rule  does  not  prescribe  such  a 
result.  An  applicant  should  be  placed 
on  every  preference's  waiting  list 
(federal  and  local)  for  which  the  persons 
qualifies,  one  commenter  suggested. 
This  is  a  permissible  method  of 
administering  preferences  under  the 
rule. 

Ranking  preferences  should  be  the 
subject  of  public  hearings,  one 
commenter  advocated,  suggesting  that 
HUD  should  review  these  preferences 
for  their  impact  on  fair  housing  goals. 
Another  commenter  expressed  the  view 
that  ranking  preferences  should  not  be 
required  to  be  the  subject  of  a  public 
hearing. 

In  fact.  HUD  does  periodic  monitoring 
reviews  of  HA  activities  to  assure  that 
there  are  no  violations  of  fair  housing 
requirements.  Ov\'ners'  preference 
systems  are  also  subject  to  review  for 
fair  housing  impact,  if  they  use 
residency  preferences  or  any  system  of 
local  preferences.  If  citizens  in  a 
particular  jurisdiction  wish  to  challenge 
the  ranking  preferences  used  by  an  HA. 
they  may  raise  the  issue  in  the  required 
public  hearing  if  the  HA  chooses  to  us© 
a  .system  of  local  preferences. 
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3.  Non-Preference  Se 


Commenters  praise  d  the  recognition 


ection  Issues 


of  matching  family 
unit.  That 


given  to  the  question 
characteristics  to  the 
provision  of  the  propbsed  rule  is 
retained  in  the  final  i  ule 

One  commenter  recommended  that 
the  rule  be  more  speciRc  about  the 
minimum  and  maximum  family  sizes 
for  units.  It  suggested 
Occupancy  Task  For<ie's 
recommendation  tha|  HAs  inform 
applicants  of  the  minimum  and 
maximum  sizes  for  wtiich  they  qualify 
and  let  them  decide  the  size  of  unit(s) 
for  which  they  would  like  to  be 
considered  be  embodied  in  the  rule. 
Although  the  Depaiti|ient  believes  this 
approach  may  be  useful,  the  [)epartment 
intends  to  address  it  in  a  separate 
proposed  rulemaking 
the  near  future. 


4.  Preference  Disqual  fication  for 
Eviction  Based  on  Dr  ig-Related  Activity 

There  was  general  ( ipproval  of  the 


disqualification  from 
persons  evicted  from 


to  be  instituted  in 


a  preference  for 
housing  assisted 


under  United  States  I  ousing  Act  of 
1937  ("1937  Act")  foi  drug-related 
criminal  activity.  A  s  iggestion  was 
made  that  the  disqua  ification  should  be 
extended  to  evictions  from  State-aided 
housing,  as  well.  The  «  was  also  a 
complaint  from  one  I  A  that  it  should 
not  be  required  to  res  jarch  evictions 
from  housing  progran  is  that  it  does  not 
administer.  The  rule  irovides  only  what 
the  statute  requires:  c  isqualificatioo 
from  a  preference  for  amilies  evicted  on 
this  basis  from  housii  g  assisted  under 
the  1937  Act.  Howev«  r,  the  statute  does 
not  limit  the  use  of  g€  neral  screening 
criteria  that  an  HA  mi  ly  apply  to  all 
applicants. 

This  disqualification  applies  to  the 
public  housing,  India  i  housing,  and 
Section  8  Existing  Ho  ising  programs. 
The  Section  8  Existin  ;  Housing 
programs  covered  by  his  rule  are  the 
Moderate  Rehabilitati  an  program  (Part 
882,  Subparts  D  and  I ),  the  Loan 
Management  Setaside  program  (Part 
886,  Subpart  A),  and  he  Propertv 
Disposition  program  (  Part  886,  Subpart 
C).  The  other  Section  8  programs 
covered  by  this  rulem  iking  are  not 
subject  to  this  disqua  ification. 

One  question  raisec  by  commenters 
was  when  the  three  yi  lar  disqualification 
starts  to  run — from  th  j  date  of  eviction 
or  the  date  the  family  applies  for 
assistance.  The  statuti  i  states  that  the 
disqualification  is  bas  ed  on  the  eviction. 
Another  question  was  whether  a  family 
can  be  prevented  from  applying  for 
assistance  until  the  th  ree  years  has 
expired.  There  is  no  li  (gal  basis  for  a 


refusal  to  accept  an  application,  but 
«uch  an  applicant  would  not  qualify  for 
a  preference  until  the  expiration  of  the 
three  year  period.  In  addition,  an  owner 
or  HA  may  screen  applicants  for 
previous  criminal  activity  as  well  as 
disruptive  behavior  and  other  factors  at 
any  point,  so  long  as  it  considers 
mitigating  circumstances,  if  it  has  a 
stated  policy  to  that  effect. 

One  organization  suggested  that  an 
eviction  for  drug  use,  as  distinguished 
from  drug  distribution,  should  not  be 
considered  an  eviction  for  drug-related 
criminal  activity.  However,  the  rule 
covering  when  such  evictions  are 
authorized  (24  CFR  966.4)  specifies  that 
drug  use  is  a  "drug-related  criminal 
activity"  for  which  eviction  is 
appropriate. 

The  issue  of  what  is  successful 
completion  of  an  approved 
rehabilitation  of  a  person  evicted  for 
drug-related  criminal  activity  was  also 
raised.  A  few  HAs  suggested  that  HUD 
should  provide  examples.  One  example 
suggested  by  another  commenter  was 
completion  of  a  drug  rehabilitation 
program  that  is  federally  funded.  As  a 
test  of  "successful  completion"  of  a 
program,  an  HA  could  require 
certification  from  a  health  profes.sional 
that  the  person  was  tested  and  found 
drug  free  on  a  particular  date  before 
admission.  On  this  issue,  as  on  a 
number  of  others,  the  Department 
prefers  to  give  maximum  flexibility  to 
HAs  to  adopt  standards  that  make  sense 
in  their  own  communities. 

Guidance  was  also  sought  by  a 
commenter  for  adequate  proof  that  an 
individual  did  not  participate  in  or  have 
knowledge  of  drug-related  criminal 
activity — a  basis  for  permitting  members 
of  a  family  that  had  been  evicted  to 
distinguish  themselves  from  the  family 
member  who  had  been  the  cau.se  of  a 
previous  eviction.  Again,  the 
Department  leaves  this  type  of 
determination  to  the  HA's  best 
judgment. 

One  commenter  suggested  that 
persons  undergoing  such  rehabilitation 
or  who  have  completed  it  are  entitled  to 
reasonable  accommodation  as  "disabled 
persons."  Even  if  such  persons  are 
"disabled  persons,"  the  specific 
statutory  disqualification  applies  unless 
the  HA  or  owner  has  determined  that 
there  has  been  successful  completion  of 
an  appropriate  program  by  the  person 
evicted  for  drug-related  criminal 
activity. 

5.  Eligibility  of  Public  Housing 
Residents  for  Federal  Preference 

One  commenter  expres.sed  concern 
about  a  resident  of  an  assisted  project 
never  being  able  to  establish  eligibility 


for  a  federal  preference  because  of  an 
assumption  that  all  assisted  housing  is 
not  substandard.  The  commenter  asked 
that  HUD  at  least  prohibit  a  housing 
provider  from  categorically  refusing  to 
consider  applicants  residing  in  assisted 
housing  based  on  presumptive 
ineligibility  for  a  federal  preference.  The 
Department  agrees  that  each  family's 
application  should  be  considered  on  the 
facts  presented  by  its  own  situation, 
rather  than  automatically  treated  in  a    - 
particular  way  because  of  residency  in 
another  type  of  assisted  housing.  The 
rule  has  been  revised  to  include  such  a 
provision. 

The  commenter  also  sought  assurance 
in  the  rule  that  an  applicant  for  the 
Section  8  program  who  had  accepted  a 
unit  in  a  public  housing  development 
who  had  originally  qualified  for  a 
federal  preference  would  be  permitted 
to  retain  that  preference  on  the  Section 
8  waiting  list.  That  issue  is  addressed  in 
the  rule  being  published  concerning 
admissions  issues  in  Section  8  tenant- 
based  as,sistance. 

B.  Preference  for  Working  Families 

Public  comments  addressed  the 
question  of  a  preference  for  working 
families  in  several  respects.  One 
comment  requested  that  HUD  clarify 
whether  a  local  preference  can  be  given 
for  working  families,  designed  to 
achieve  a  broad  range  of  incomes,  to 
permit  admission  of  a  higher  income 
working  family  before  a  lower  income 
non-working  family  whose  place  on  the 
waiting  list  is  higher.  Other  comments 
were  received  on  the  proposed  language 
of  §  960.205  permitting  a  preference 
based  on  a  family's  employment  status. 
One  housing  agency  and  two 
organizations  of  housing  agencies 
expressed  approval  of  the  change,  and  a 
legal  ser\  ices  organization  expressed 
disapproval  of  this  change. 

The  Department  is  convinced  that 
housing  agencies  must  have  the 
flexibility  to  give  preference  to  working 
families  to  assure  diversity  in  the 
residency  of  projects  and  to  include 
families  who  can  serve  as  role  models 
for  other  families.  Consequently,  the 
final  rule  preserves  the  removal  of  the 
current  rule's  prohibition  on  using 
employment  as  a  selection  criterion. 

Moreover,  an  HA  is  free  to  adopt  a 
preference  for  working  families  as  a 
"local  preference"  for  admission  of* 
families  who  do  not  qualify  for  a 
"federal  preference",  as  well  as  to  use 
such  a  criterion  as  a  "ranking 
preference",  to  be  used  to  select  among 
applicants  who  do  qualify  for  a  "federal 
preference."  Housing  owners  also  may 
use  this  criterion  as  a  "ranking 
preference",  and  as  a  "lotxil  preference" 
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if  it  is  included  in  the  local  preference 
system  adopted  by  the  relevant  HA  for 
the  Section  8  Certificate  and  Voucher 
programs. 

There  are.  however,  two  limits  on  the 
use  of  a  preference  for  working  families. 
First,  the  preference  may  not  be 
administered  in  a  way  that  will  violate 
the  legal  prohibitions  against 
discrimination.  Second,  the  preference 
may  not  be  used  in  a  way  that  will 
violate  the  legal  prohibition  contained 
in  section  16  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437n) 
against  selecting  a  higher  income 
applicant  before  a  lower  income 
applicant  who  is  higher  on  the  waiting 
list. 

Both  of  these  limits  are  expressed  in 
an  example  of  the  use  of  a  ranking 
preference  in  the  rule:  this  type  of 
preference  may  be  used  so  long  as  the 
prohibition  against  selection  of  higher 
income  families  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  If  such  a  preference  is  used,  it 
may  not  give  greater  weight  to  an 
applicant  based  on  the  amount  of 
employment  income,  and  an  applicant 
household  shall  be  given  the  benefit  of 
the  preference  if  the  head  and  spouse, 
or  sole  member,  are  age  62  or  older,  or 
are  receiving  social  security  disability  or 
supplemental  security  income  disability 
benefits,  or  any  other  payments  based 
on  an  individual's  inability  to  work.  The 
owner  also  could  give  preference  to 
graduates  of,  as  well  as  active 
participants  in.  educational  and  training 
programs  that  are  designed  to  prepare 
individuals  for  the  job  market. 

When  used  as  a  "local  preference" 
instead  of  as  a  "ranking  preference,"  the 
concern  about  selection  of  a  higher 
income  applicant  is  not  a  limitation  if 
it  is  being  used  in  the  public  housing 
program  or  the  Indian  housing  program. 
In  these  programs,  a  local  preference  for 
working  families,  designed  to  achieve  a 
broad  range  of  incomes,  may  be  used  to 
admit  a  higher  income  working  family 
over  a  lower  income  non-working 
family  whose  place  on  the  waiting  list 
is  higher. 

The  distinction  between  programs  is 
made  because  of  specific  language 
found  in  section  16  with  respect  to 
public  housing  that  exempts  such 
projects  when  "local  preferences"  are 
being  used  (to  attain  a  broad  range  of 
incomes,  presumably),  and  because  the 
section  16  restriction  does  not  apply  to 
Indian  housing.  The  nondiscrimination 
limitation  does  continue  to  apply  when 
such  a  preference  is  applied  as  a  local 
preference.  It  should  be  noted  that 
section  16's  exception  for  IHAs  permits 


them  to  use  income  ranges  as  a  local 
preference,  ranking  preference,  or  both. 

Housing  agencies  are  not  the  only 
entities  that  may  avail  themselves  of  a 
preference  for  working  families.  Private 
owners  may  also  adopt  such  a 
preference  as  a  ranking  preference — 
with  both  limits  described  above 
applicable  to  them. 

C.  Broad  Range  of  Incomes 

The  statutory  requirement  for  an  HA 
to  seek  a  tenancy  that  represents  a  broad 
range  of  incomes  applies  to  public 
housing  and  Indian  housing,  but  not  to 
the  Section  8  program.  The  rule's 
elimination  of  the  requirement  for 
studies  of  the  income  level  of  families 
in  an  HA's  jurisdiction  was  praised  as 
beneficial,  while  the  rule's  retention  of 
the  requirement  that  an  HA's  admission 
policies  further  selection  of  bmilies 
with  a  broad  range  of  incomes  was 
praised.  One  commenter  also 
commended  the  rule  for  recognizing 
that  the  goal  of  attaining  residents  with 
a  broad  range  of  incomes  might  be 
furthered  through  means  other  than 
local  preferences. 

One  commenter  sought  approval  of  a 
practice  of  selection  of  applicants  from 
waiting  Usts  of  federal  preference 
holders  organized  by  income  within  the 
category  of  very  low-income  families 
where  higher  income  families  would  be 
selected  ahead  of  lower  income 
families — all  from  the  category  of  very 
low  income  families.  The  commenter 
argued  that  section  16  of  the  1937  Act 
does  not  prohibit  such  use  of  income 
categories  for  federal  preference  holders 
so  long  as  the  family  selected  is  a  very 
low-income  family.  The  Department's 
legal  interpretation  is  that  selection  of 
higher  income  families  over  lower 
income  families  that  are  higher  on  tlie 
waiting  list  is  permitted  only  pursuant 
to  admission  on  the  basis  of  a  local 
preference.  Therefore,  a  practice  as 
described  above,  which  involves  federal 
preference  admissions,  would  violate 
our  interpretation  of  the  law. 

One  commenter  asked  what  is  meant 
by  the  term  "project"  in  the  requirement 
that  families  with  a  broad  range  of 
incomes  be  sought  for  each  project.  The 
term  "project"  is  used  in  the  public 
housing  program  to  mean  the  entity 
vdth  a  single  project  number. 

When  an  HA  has  only  scattered  sites 
or  small  concentrations  of  assisted 
units,  how  is  the  requirement  to  be 
applied?  It  can  be  applied  to  the  project 
that  includes  several  sites.  The 
regulatory  language  focuses  on  the  goal 
to  be  achieved,  rather  than  the  specific 
method  used  by  the  HA. 

Can  a  rural  HA  use  each  waiting  list 
(for  a  geographical  area)  as  a  project?  If 


so.  the  rent  range  policy  can  be 
implemented  in  a  manner  that  would 
obviate  the  need  for  operating  subsidy. 
If  an  HA  determines  that  it  can  achieve 
the  broad  range  of  income  in  each 
project  result  by  applying  an  income 
range  local  preference  for  a  group  of 
projects,  HUD  would  not  object  to  that 
procedure. 

The  language  of  §960.204(a)(2)(i)  on 
avoiding  concentrations  of  femilies  with 
serious  social  problems  should  be 
revised  to  eliminate  the  reference  to 
"low-income  families"  and  to 
emphasize  preventing  concentrations  of 
"the  most  economically  deprived 
families  (with  serious  social  problems). " 
The  Department  agrees,  and  the  rule  has 
been  revised  accordingly. 

D.  Residency  Preference 

There  was  great  praise  for  and  ^reat 
criticism  of  the  requirement  for    Ivance 
HUD  approval  of  the  use  of  resio  incy 
preferences  in  all  of  the  programs 
covered  by  this  rule.  The  praise  was 
based  on  the  greater  assurance  the 
procedure  would  give  to  furthering  fair 
housing  goals,  an  objective  that  HUD  is 
charged  with  advancing.  The  criticism 
focused  on  the  lack  of  stated  criteria  to 
be  used  for  disapproving  residency 
preferences  and  the  lack  of  a  mechanism 
for  HAs  to  challenge  a  disapproval 
action. 

The  Department  agrees  with  the 
commenters  that  residency  preferences 
need  to  be  reviewed  for  their  impact  on 
fair  housing  goals.  The  Department  also 
agrees  that  more  specific  criteria  need  to 
be  provided  for  HAs  to  use  in  assessing 
the  impact  of  any  residency  preference 
they  might  consider  adopting. 
Therefore,  a  separate  nilemaking  is 
being  initiated  to  provide  the 
opportunity  for  public  comment  on 
criteria  that  the  Department  is 
developing.  Until  that  rule  takes  effect, 
the  current  requirements  with  respect  to 
residency  preferences  will  continue  to 
apply. 

-E.  Other  Local  Preferences 

Commenters  suggested  that  the  rule 
text  should  list  the  statutory  examples 
of  local  preferences.  Since  the  Ust  is 
only  advisor>',  the  Department  believes 
it  unnecessary  to  include  it  in  the  rule. 
However,  the  examples  (from  section 
545  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act)  are  repeated 
here,  for  reference: 

— Assisting  verj'  low-income  families 
who  either  reside  in  transitional 
housing  assisted  under  the  McKinney 
Act  or  participate  in  a  program 
designed  to  provide  public  assistance 
recipients  with  greater  access  to 
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employment  arx  I  educational 
opportunities; 

— Assisting  famili(  isidentified  by  local 
public  agencies  nvolved  in  providing 
for  the  welfare  o  F  children  as  having 
a  lack  of  adequa  e  housing  that  is  a 
primar>'  factor  ii  the  imminent 
placement  of  a  c  lild  in  foster  care,  or 
in  preventing  th  >  discharge  of  a  child 
from  fester  care  md  reunification 
with  the  child's  amily; 

— Assisting  youth,  upon  discharge  from 
foster  care,  in  ca  ;es  in  which  return 
to  the  family  or  dxtended  family  or 
adoption  is  not  <  vailable;  and 

-  -Assisting  person  s  displaced  by  the 
rental  rehabilitai  ion  program, 
-Assisting  disab!<  d  veterans  who  are 
being  dischargee  from  a  medical 
facility  but  do  m  it  have  an  accessible 
unit  to  which  to  return. 
-Achieving  other  objectives  of  national 
housing  policy  a  s  affirmed  by 
Congress. 

Another  comme  iter  suggested  that 
the  preamble  shou  d  give  more  useful 
examples  of  local  ]  ireferences. 
Additional  examp  bs  of  local 
preferences  would  be  preferences  for 
working  families,  a  eterans,  and  category 
of  time  on  the  wailing  list  (such  as  more- 
than  two  years). 

While  one  comn  enter  advocated  that 
any  local  preferenc  es  should  be  required 
to  be  consistent  wi  h  the  goal  of 
promoting  access  t )  assisted  housing  by 
those  most  in  need  and  the  objectives  of 
national  housing  pilicy,  another  stated 
that  local  preferen<  es  need  not  further 
any  of  the  objectivi  is  of  national  housing 
policy.  Yet  anothei  Commenter  urged 
that  the  local  prefe  -ences  be  required  to 
be  consistent  with  he  needs  identified 
in  the  jurisdiction' i  Comprehensive 
Housing  Affordabi  ity  Strategy,  unless 
the  HA  justifies  a  v  iriation.  Under 
current  policy  for  t  le  public  housing 
program,  the  Depai  tment  does  not 
purport  to  review  1  seal  preferences  for 
approval,  despite  a  suggestion  by  a 
commenter  to  the  c  ontrary.  Therefore, 
HAs,  in  consultatic  rfwith  the  public  in 
hearings,  will  maki  \  the  decision  about 
what  needs  and  pri  orities  local 
preferences  should  ser\e. 

Various  argumer  ts  were  advanced  for 
circumstances  that  would  warrant  an 
exemption  for  an  F  A  from  holding 
pubUc  hearings  on  the  adoption  of  local 
preferences: 

— Date  and  time  foi  non-federal 

preference  admi<  sions: 
— Preferences  baset  1  on  income,  to 

advance  the  broa  i  range  of  income 

goal; 
— Adoption  of  pref  jrences,  such  as  a 

veteran's  preferei  ice,  that  are  required 

by  State  law; 


— When  cost  of  hearings  is  high,  low 
response  is  typical,  and  the  HA  is  a 
"high-performing  housing  authority." 

The  statute  requires  that  an  HA 
establish  its  written  system  of  local 
priorities  after  conducting  a  public 
hearing  to  respond  to  local  housing 
needs  and  priorities.  The  hearing 
provides  citizens  an  opportunity  to 
suggest  alternatives.  Since  it  is  required 
by  the  statute,  this  rule  provides  no 
exemptions  from  the  requirement. 

Some  commenters  wanted  the  rule  to 
give  more  specific  requirements 
concerning  the  hearing:  specific 
requirements  for  notice  to  the  public 
and  public  participation  in  the  hearing, 
and  more  detail  about  the  purpose  of  the 
hearing.  The  Department  believes  that 
each  HA  will  conduct  its  hearing  in 
accordance  with  the  federal  statute,  and 
with  State  and  local  laws.  Many 
localities  have  ordinances  concerning 
the  conduct  of  public  hearings.  The 
Department  has  no  desire  to  add  to  such 
requirements. 

A  comment  was  made  that  the  three 
month  period  given  in  the  proposed  rule 
for  HAs  to  conduct  a  public  hearing  on 
local  preferences  after  the  effective  date 
of  a  final  rule  was  insufficient  time.  The 
period  of  time  has  been  lengthened  to 
six  months.  Of  course.  HAs  are 
encouraged  to  act  as  soon  as  possible 
after  the  effective  date  of  this  rule  to 
establish  any  system  of  local  preferences 
in  accordance  with  the  hearing 
requirement.  However,  existing  lotal 
preferences  that  have  not  been  approved 
in  that  manner  by  the  expiration  of  six 
months  after  the  effective  date  of  this 
rule  will  become  invalid.  Thereafter, 
until  the  procedure  is  followed,  the  only 
authorized  preferences  used  in 
admitting  applicants  will  be  the  federal 
preferences  (including  any  ranking 
preferences). 

One  organization  recommended  that 
the  rule  provide  that  applicants  denied 
eligibility  for  a  local  preference  be  given 
an  opportunity  to  contest  the  denial. 
The  Etepartment  believes  that  this 
suggestion  has  merit.  The  final  rule 
extends  to  denials  of  local  preferences 
the  same  informal  meeting/review 
process  that  the  current  rules  provide 
for  federal  preference  denials. 

In  the  preamble  to  the  proposed  rule, 
an  example  of  a  valid  local  preference 
was  stated  to  be  one  that  would  prefer 
members  of  one  Indian  tribe  over 
members  of  other  tribes  and  over  non- 
Indians.  Some  commenters  stated  that 
such  a  preference  violates 
nondiscrimination  laws.  An  Indian 
Housing  Authority  commented  that 
such  a  preference  pif^sumcs  that  all  such 
persons  are  eligible  for  its  programs, 


which  they  may  not  be  if  tribal  law 
limits  eligibility  for  housing  operated  bv 
the  tribal  housing  authority. 

Under  the  Indian  housing  program, 
there  are  federal  statutory  provisions 
that  recognize  limits  to  the  eligibility  of 
some  types  of  housing.  (In  the  Mutual 
Help.Homeownership  Opportunity 
program.  non-Indians  may  only  be 
admitted  under  very  limited 
circumstances.)  Moreover,  in 
recognition  of  the  status  of  IHAs  created 
under  tribal  law,  tribal  law  as  well  as 
federal  law  governs  the  operation  of  the 
IHA  programs.  Therefore,  the  example 
still  stands  as  a  legitimate  type  of  local 
preference,  but  there  may  not  be  any 
need  for  such  a  preference. 

F.  Definitions  of  Federal  Preferences 

1 .  Flexibility  for  H.\s  To  Define  Tenns 

One  legal  ser\'ices  organization  stated 
that  HAs  should  not  be  allowed  to  adopt 
their  own  definitions  of  the  federal 
preference  categories  because  there 
should  be  uniformity.  Most  H-^s,  as 
represented  by  an  organization  of 
housing  administrators  and  one  HA,  like 
this  flexibility.  The  statute  being 
implemented  by  this  rule  is  not  a  cause 
for  a  change  to  the  Department's 
longstanding  policy  of  permitting  this 
flexibility. 

Two  legal  services  organizations 
suggested  that  HAs  be  given  standards 
for  exercising  the  discretion  and  that 
they  not  be  permitted  to  adopt  more 
restrictive  definitions  (or  verification 
procedures)  than  those  set  forth  in  the 
regulations.  In  HUD's  experience,  HAs 
do  not  seek  approval  of  more  restrictive 
definitions. 

One  HA  asked  for  examples  of 
acceptable  expansions  of  the 
definitions.  HUD  would  consider 
favorably  such  an  expansion  as  a 
definition  of  "income"  for  purposes  of 
the  rent  burden  preference  to  use 
adjusted  income  instead  of  annual 
income.  This  change  would  benefit 
larger  families,  families  with  large 
medical  expenses,  and  elderly  and 
disabled  persons.  The  Department 
would  also  give  favorable  consideration 
to  a  definition  of  "substandard  housing" 
that  included  overcrowding,  as 
requested  by  two  commenters. 

A  legal  services  organization 
advocated  that  HAs  be  able  to  adopt 
their  own  definitions  with  respect  to  all 
Section  8  programs,  as  well  as  for  their 
public  housing  or  Indian  housing  and 
Section  8  moderate  rehabilitation 
programs.  HAs  have  a  different  role 
with  respect  to  any  project-based 
Section  8  program.  In  such  a  case,  there 
is  still  a  project  owner  who  is 
responsible  for  tenant  selection. 


HUD  field  offices  must  be  directed  to 
give  great  weight  to  local  conditions 
yrhen  reviewing  an  HA's  revised 
definitions,  one  organization  urged. 
This  type  of  instruction  is  appropriate 
for  inclusion  in  the  HUD  handbook, 
which  provides  operational  guidance, 
rather  than  in  this  rule. 

The  verification  procedures  that  have 
been  included  in  the  Indian  housing 
and  public  housing  rules  for  federal 
preferences  have  been  optional,  and  the 
rule  has  specifically  stated  that  HAs 
could  adopt  different  procedures.  These 
programs  have  traditionally  given  HAs 
the  discretion  to  adopt  verification 
procedures  with  respect  to  eligibility 
issues.  Only  the  regulations  with  respect 
to  federal  preferences  have  attempted  to 
specify  verification  procedures. 
Therefore,  the  Department  is  taking  this 
opportunity  to  deregulate  by  removing 
the  suggested  procedures  from  the 
regulations  for  these  programs. 

The  provision  that  purports  to  give 
HUD  authority  to  specify  special 
conditions  that  would  satisfy  federal 
preference  definitions  for  owner- 
administered  housing  (comparable  to 
the  HA"s  flexibility),  §  880.614(1),  is  of 
no  effect,  one  commenter  argued.  Any 
change  other  than  an  interpretation 
would  require  advance  publication  and 
opportunity  for  comment. 

Under  this  rule,  HAs  administering 
the  public  housing  and  Section  8 
Moderate  Rehabilitation  programs  may 
adopt  local  definitions  of  the  individual 
federal  preferences.  These  definitions 
must  be  approved  by  HUD,  within  the 
requirements  of  the  statute.  For  Section 
8  programs  where  tenants  are  selected 
by  a  private  owner,  the  rule  provides 
that  HUD  may  specify  additional 
conditions  under  which  the  federal 
preferences  can  be  satisfied,  referring  to 
HUD  Handbook  4350.3.  This  procedure 
is  comparable  to  the  action  taken  with 
respect  to  HAs  in  approving  their 
proposed  definitions  that  may  vary  from 
those  specified  in  the  regulation.  . 

2.  Substandard  Housing 

Several  HAs  and  a  management  agent 
supported  the  Department's  decision 
not  to  include  overcrowding  in  the 
rule's  definition  of  "substandard 
housing."  They  agreed  with  this 
position  since  the  term  is  traditionally 
used  (for  census  purposes,  for  example) 
to  deal  solely  with  the  condition  of  the 
unit  and  not  its  ability  to  properly  house 
the  nimiber  of  occupants  residing  in  it. 
On  the  other  hand,  one  HA  and  a  few 
organizations  advocating  including 
overcrowding  in  this  definition,  at  least 
where  the  extent  of  overcrowding 
constitutes  a  housing  code  or  health 
code  violation.  Another  commenter 
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HUD  field  offices  must  be  directed  to 
give  great  weight  to  local  conditions 
when  reviewing  an  HA's  revised 
definitions,  one  organization  urged. 
This  type  of  instruction  is  appropriate 
for  inclusion  in  the  HUD  handbook, 
which  provides  operational  guidance, 
rather  than  in  this  rule. 

The  verification  procedures  that  have 
been  included  in  the  Indian  housing 
and  public  housing  rules  for  federal 
preferences  have  been  optional,  and  the 
rule  has  specifically  stated  that  HAs 
could  adopt  different  procedures.  These 
programs  have  traditionally  given  HAs 
the  discretion  to  adopt  verification 
procedures  with  respect  to  eligibility 
issues.  Only  the  regulations  with  respect 
to  federal  preferences  have  attempted  to 
specify  verification  procedures. 
Therefore,  the  Department  is  taking  this 
opportunity  to  deregulate  by  removing 
the  suggested  procedures  fi"om  the 
regulations  for  these  programs. 

The  provision  that  purports  to  give 
HUD  authority  to  Sf>ecify  special 
conditions  that  would  satisfy  federal 
preference  definitions  for  owner- 
administered  housing  (comparable  to 
the  HA's  flexibility),  §  880.614(1).  is  of 
no  effect,  one  commenter  argued.  Any 
change  other  than  an  interpretation 
would  require  advance  publication  and 
opportunity  for  comment. 

Under  this  rule.  HAs  administering 
the  public  housing  and  Section  8 
Moderate  Rehabilitation  programs  may 
adopt  local  definitions  of  the  individual 
federal  preferences.  These  definitions 
must  be  approved  by  HUD,  within  the 
requirements  of  the  statute.  For  Section 
8  programs  where  tenants  are  selected 
by  a  private  owner,  the  rule  provides 
that  HUD  may  specify  additional 
conditions  under  which  the  federal 
preferences  can  be  satisfied,  referring  to 
HUD  Handbook  4350.3.  This  procedure 
is  comparable  to  the  action  taken  with 
respect  to  HAs  in  approving  their 
proposed  definitions  that  may  vary  from 
those  specified  in  the  regulation. 

2.  Substandard  Housing 

Several  HAs  and  a  management  agent 
supported  the  Department's  decision 
not  to  include  overcrowding  in  the 
rule's  definition  of  "substandard 
housing."  They  agreed  with  this 
position  since  the  term  is  traditionally 
used  (for  census  purposes,  for  example) 
to  deal  solely  with  the  condition  of  the 
unit  and  not  its  ability  to  properly  house 
the  number  of  occupants  residing  in  it. 
On  the  other  hand,  one  HA  and  a  few 
organizations  advocating  including 
overcrowding  in  this  definition,  at  least 
where  the  extent  of  overcrowding 
constitutes  a  housing  code  or  health 
code  violation.  Another  commenter 


suggested  that  overcrowding  could 
amount  to  imminent  displacement. 

The  final  rule  maintains  virtually  the 
same  definition  of  substandard  housing. 
If  an  HA  wants  to  include 
overcrowding,  it  may.  If  an  HA  believes 
overcrowding  constitutes  imminent 
involuntary  displacement,  it  may 
submit  such  a  definition  to  HUD  for 
approval.  The  HA  may  include 
overcrowding  as  a  ranking  preference 
without  HUD  approval. 

With  reference  to  a  person  with 
mobility  impairment,  one  commenter 
urged  that  the  definition  of  substandard 
housing  should  include  housing  that  is 
inaccessible.  Since  a  bathroom  that 
cannot  be  entered  or  used  by  a  person 
with  a  mobility  impairment  causes  the 
unit  to  be  without  a  "usable  flush  toilet" 
or  "usable  bathtub"  for  that  person,  it 
constitutes  substandard  housing  for  that 
person,  the  commenter  argued.  Given 
the  Department's  preference  for  dealing 
with  the  fit  of  a  unit  with  an  individual 
family  under  the  category  of  involuntary 
displacement,  we  would  prefer  to 
permit  qualification  under  that  categorj' 
of  preference  for  a  person  whose 
mobility  impairment  renders  the 
person's  current  unit  significantly 
deficient  and  the  owner  cannot  make 
changes  to  the  unit  as  a  reasonable 
accommodation  for  the  disabled  person. 
The  rule  has  ben  amended  to  reflect  this 
decision. 

The  same  commenter  also  urged 
coverage  under  the  substandard  housing 
category  of  preference  of  a  person  in  an 
institution  who  is  ready  for  discharge 
but  cannot  be  released  because  the 
person's  prior  unit  is  no  longer 
available.  If  that  person  has  no  housing 
unit  to  which  to  return,  the  person 
would  qualify  under  the  definition  of  a 
"homeless  person,"  discussed  below. 

Two  organizations  urged  that  the 
definition  of  "homeless  person"  in  the 
definition  of  substandard  housing  be 
revised  Jo  require  either  that  the  person 
lacks  a  fixed,  regular  and  adequate 
nighttime  residence  or  that  one  has  a 
primary  nighttime  residence  that  is  a 
temporary  shelter,  an  institution  that  is 
a  temporary  residence  for  individuals  to 
be  institutionalized,  or  a  place  not 
intended  as  habitation  for  human 
beings.  The  statute  and  implementing 
regulations  now  require  satisfaction  of 
both  sets  of  conditions.  Therefore,  this 
rule  also  requires  that  they  both  be 
satisfied. 

Commenters  advocated  that  the 
definition  of  "homeless  person"  should 
explicitly  include  persons  living  in 
transitional  housing,  since  it  is 
temporary  housing.  The  definition  has 
been  revised  to  include  transitional 


housing  in  the  examples  of  temporary 
living  accommodations. 

One  commenter  also  had  a  suggestion 
with  respect  to  deferring  the 
effectiveness  of  a  preference  for  a  family 
in  transitional  housing.  When  an 
applicant  in  transitional  housing 
reaches  the  top  of  the  waiting  fist  and 
is  selected  for  housing,  the  commenter 
suggested  that  the  family  be  given  the 
option  of  being  admitted  or  remaining  at 
the  same  place  on  the  waiting  list  while 
completing  the  transitional  program. 
The  Department  agrees  that  if  the 
applicant  is  not  ready  or  able  to  leave 
the  transitional  housing  unit  when  an 
offer  is  made,  the  applicant's  rejection 
of  the  imit  would  be  for  good  cause  and 
the  appUcant's  qualification  for 
preference  would  continue.  However, 
the  rule  does  not  require  any  change  to 
reflect  this  position. 

3.  Involuntary  Displacement 

Comments  were  submitted  dealing 
with  the  qualification  for  this  preference 
if  displacement  is  anticipated  within  six 
months.  Some  HAs  erroneously 
believed  that  if  displacement  had 
occurred  more  than  six  months  before 
the  applicant  applied  and  the  applicant 
had  been  living  in  temporary  quarters, 
the  applicant  would  lose  preference 
status.  Another  commenter  stated  that 
the  six  month  period  might  present 
insurmountable  verification  problems. 
Nothing  about  this  six  month  period  is 
new.  It  reflects  the  current  rule. 

The  language  concerning  domestic 
violence  victims  was  praised.  One 
commenter  wanted  acknowledgement  in 
the  rule  that  the  HA  has  a  "right  to 
exercise  prudent  judgment  and  to 
establish  reasonable  criteria  for 
determining,  on  a  case-by-case  basis,  the 
legitimacy  of  a  claimed  preference." 
Any  standards  that  an  HA  wants  to 
establish  as  part  of  its  admissions  policy 
are  welcome.  Moreover,  the  language  of 
the  final  rule  excluding  the  alleged 
abuser  fit)m  the  unit  has  been  made 
stronger.  The  new  language  responds  to 
comments  by  making  it  clear  that  the 
alleged  abuser  may  not  be  included  in 
the  household  without  the  advance 
MT/tten  approval  of  the  HA  or  owner. 
Violation  of  the  applicant's  certification 
that  this  person  will  be  excluded  is 
stated  as  grounds  for  denial  or 
termination  of  assistance.  These 
reusions  should  assist  in  assuring  that 
the  preference  is  not  claimed 
unjustifiably. 

"Two  commenters  suggested  that  an 
abuser  should  be  permitted  to  live  in  the 
unit  if  the  abuser  has  successfully 
completed  a  rehabilitation  program,  and 
that  standards  should  be  provided  in  the 
rule  to  guide  the  H-^s  and  owners  in 
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making  such  a  determination.  The 
Department  has  not  added  anything  on 
this  subject  to  the  ruli.  HAs  and  owners 
should  use  their  own  pest  judgment  on 
this  issue. 

One  comraenter  rec  ommended  that 
the  definition  of  invo  untarily  displaced 
should  be  expanded  t )  include  a  person 
in  an  institution  who  is  ready  for 
discharge  but  cannot  «  released 
because  the  person's « urrent  unit  is 
inaccessible  because  ( if  disability.  This 
is  one  of  the  example!  given  in  the 
statute  of  a  local  prefe  rence.  It  is 
certainly  an  appropriite  category  of 
persons  to  be  given  a  )reference  under 
an  HA's  system  of  loc  il  preferences,  and 
would  be  covered  un<  er  involuntary 
displacement  by  mob  lity  impairment, 
discussed  above. 

Two  changes  have  1  leen  made  in  the 
final  rule's  definition  of  involuntary 
displacement — not  in  response  to  public 
comment — but  as  pari  of  the 
Administration's  effoits  to  support  law 
enforcement  activities  and  protect 
families  against  hate  c  rimes.  A  category 
of  displacement  has  b^n  added  to  cover 
displacement  to  avoid  reprisals.  This 
category  is  to  cover  situations  where  a 
family  member  was  a  witness  to  a  crime 
and  the  family  must  be  rehoused  to 
avoid  risk  of  violence  las  a  result  of  the 
person's  cooperation  with  law 
enforcement  officials.  The  second 
category  covers  actual  or  constructive 
displacement  caused  by  "hate  crimes" — 
actual  or  threatened  physical  violence 
or  intimidation  that  is|  directed  against 
a  person  or  his  or  her  broperty  and  that 
is  based  on  the  person 's  race,  color, 
rehgion,  sex,  national  origin,  handicap, 
or  familial  status. 

Two  other  changes  lave  been  made  to 
improve  the  organizat  on  of  the 
discussion  of  displacepient  resulting 
from  owner  action  ani  to  include  a 
provision  enacted  by  Congress  to  cover 
displacement  resulting  from  HUD 
disposition  of  a  multi  amily  housing 
project  under  section  i03  of  the  Housing 
and  Community  Deve  opment 
Amendments  of  1978  Multifamily 
Housing  Property  Disi 
Act  of  1994,  section  l] 
357).  The  change  with 
action  places  the  nonn 
examples  of  owner  ac^on  with  the 
initial  statement  of  thit  category  of 
involuntary  displaceraent.  The  addition 
of  the  element  of  HUD  disposition  of  a 
project  is  added  at  tha  end  of  the 
categories  of  involuntiry  displacement. 

4.  Rent  Burden 

There  were  only  two  types  of 
comment  on  the  rent  burden  category  of 
federal  preference.  Thp  first  dealt  with 
the  90-day  period  for  demonstrating 


position  Reform 
)l(c),  108  Stat. 
I  respect  to  owner 
exclusive  list  of 


excessive  rent  burden.  The  second  dealt 
with  the  exclusion  from  the  deHnition 
of  rent  any  utility  costs  covered  by  an 
energy  assistance  program. 

The  provision  that  this  preference 
applies  only  to  applicants  who 
experience  excessive  rent  burden  for  at 
least  90  days  was  added  to  assure  that 
applicants  would  not  purposely  place 
themselves  in  a  rent  burdened  situation 
for  a  very  short  period  merely  to  qualify 
for  a  preference.  Eleven  commenters 
favored  this  approach.  Five  commenters 
opposed  it,  indicating  that  it  is 
unnecessary  (because  applicants  wait  so 
long  to  be  admitted)  and  that  it  would 
be  burdensome  to  enforce.  Although  in 
some  areas  waiting  lists  are  so  long  that 
this  90-day  provision  is  unnecessary, 
there  are  other  areas  where  waiting  lists 
may  be  short.  Where  it  is  unnecessary, 
it  will  not  have  any  effect,  but  elsewhere 
it  will  help  prevent  sham  preference 
applications. 

The  [Department  of  Health  and  Human 
Services  submitted  the  comment 
criticizing  the  exclusion  from  rent  the 
amount  of  costs  covered  by  its  Low 
Income  Home  Energy  Assistance 
Program.  It  stated  that  the  statute 
authorizing  that  program  prohibits  the 
benefits  from  being  counted  as  income 
or  resources  under  any  federal  or  state 
law.  HUD  has  had  previous 
correspondence  with  the  HHS  on  this 
matter  (1989).  Our  position  then 
remains  imchanged.  Since  the  amount 
paid  by  LIHEAP  is  not  included  in 
income  of  the  family,  the  expense  it 
covers  is  also  not  counted  as  a  rental 
expense  of  the  family.  . 

G.  Interaction  of  Section  8  and  Public 
Housing 

It  was  suggested  that  this  rule 
explicitly  authorize  merged  waiting  lists 
for  the  Section  8  CertificateA'oucher 
and  public  housing  programs,  and  that 
an  HA  be  required  to  notify  the  public 
before  it  actually  merges  them.  The  rule 
for  the  Section  8  CertificateA^oucher 
program  does  mention  merger  of  waiting 
lists.  The  Department  believes  it  is 
unnecessary  to  discuss  this  subject  in 
this  rule,  as  well. 

A  few  commenters  indicated  that  they 
thought  it  would  be  difficult  for  an  HA 
that  maintains  one  waiting  list  for  its 
public  housing  and  Section  8  programs 
to  ccmiply  with  the  provisions  of  this 
rule  and  the  one  governing  the  Section 
8  Certificate/Voucher  rule.  The  two 
rules  have  been  developed  in 
coordination  with  each  other,  and 
compliance  with  them  should  not  be 
difficult.  If  an  HA  is  looking  for 
particular  characteristics  of  an  applicant 
when  it  is  selecting  a  participant  for  one 


program,  it  can  search  its  merged  list  for 
that  characteristic. 

One  commenter  urged  that  differences 
between  an  HA's  Section  8  program 
preferences  and  its  public  housing 
program  preferences  should  be  required 
to  be  justified  on  the  basis  of  statutory 
differences  or  other  compelling  reasons. 
Another  commenter  stated  that  the 
ability  to  adopt  different  local 
preferences  for  the  two  programs  was 
good.  The  Department  disagrees  with 
the  former  suggestion  because  it  would 
limit  HA  discretion  unnecessarily.  The 
Department  believes  that  HAs  should  be 
provided  flexibility  in  tailoring  their 
local  preferences  to  local  needs,  and. 
therefore,  agrees  with  the  latter 
suggestion.  Since  the  HA  must  respond 
to  the  public  in  the  development  of 
local  preferences,  its  system  should  not 
be  arbitrary. 

Two  commenters  asked  why  a  system 
of  local  preferences  that  has  been 
approved  by  HUD  (as  it  is  in  the  Section 
8  CertificateA^oucher  program]  must  be 
submitted  for  approval  by  a  Section  8 
project  owner.  It  is  possible  that  a 
system  of  preferences  that  is  applied  to 
applicants  selected  for  a  program  in 
which  the  participants  are  dispersed 
throughout  the  jurisdiction  may  have  a 
very  different,  and  discriminatory, 
impact  when  applied  to  a  particular 
project. 

Two  commenters  objected  to  the 
requirement  that  if  an  owner  wanted~to 
use  a  system  of  preferences  other  than 
the  federal  preferences  it  is  required  to 
use  the  HA's.  This  is  a  statutory 
requirement.  Therefore,  the  commenter 
who  advocated  that  an  owner  should  be 
able  to  submit  its  own  system  of 
preferences  if  the  HA  in  the  jurisdiction. 
of  the  project  had  not  adopted  any  must 
also  be  disappointed.  The  statute  does . 
not  authorize  such  a  practice. 

One  organization  criticized  the 
provisioa allowing  owners  to  establish 
their  own  ranking  preferences.  It  stated 
that  a  uniform  national  system  of 
ordering  applicants  with  federaf 
preference  by  date  and  time  only  would 
be  fair  and  easy  to  monitor.  The 
Department  recognizes  that  private 
owners  have  invested  in  their  projects 
and  need  to  have  some  say  over  how 
they  select  tenants,  while  complying 
with  the  statutorily  required - 
preferences.  This  is  a  continuation  of 
existing  policy,  which  was  not  changed 
by  Ck)ngress  when  it  made  other 
changes. 

One  commenter  advocated  that 
owners  should  be  able  to  select  tenants 
by  income  categories  in  order  to  achieve 
a  stable  and  desirable  economic  mix  of 
residents.  However,  another  commenter 
pointed  out  that  the  rule's  provision 
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prohibiting  income-based  admissions  in     r 
the  Section  8  program  must  be  retained.     V 
since  such  admissions  are  not 
authorized  under  the  law. 

Commenters  objected  to  permitting  an 
owner  to  select  the  HA  whose  local 
preferences  it  will  apply  when  there  is 
more  than  one  that  has  jurisdiction  in 
the  area  where  the  housing  is  located.  In 
the  Section  8  program,  an  HA  may 
operate  an)rwhere  it  may  legally  enter 
into  contracts — which  results  in  a 
theoretical  multiplicity  of  HAs  with 
jurisdiction  over  a  particular  project 
area.  The  final  rule  requires  use  of  the 
local  preferences  of  the  HA  for  the 
jurisdiction  (using  the  statutory 
language).  However,  it  clarifies  that 
when  there  is  more  than  one  HA  with 
jurisdiction,  the  local  preferences  of  the 
"HA  for  the  lowest  level  t)f  government 
that  has  jurisdiction  where  the  project  is 
located"  are  used. 

Ili.Transition 

If  an  HA  has  not  adopted  local 
preferences  following  a  public  hearing 
ip  accordance  with  this  rule  by  six 
months  after  August  17. 1994,  no  local 
preferences  will  be  in  effect,  and  the 
federal  preferences  (including  any 
ranking  preferences)  will  be  used  for  all 
admissions  until  such  time  as  local 
preferences  are  duly  adopted 

rv.  Findings  and  Certifications 

A.  Impact  on  the  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section    - 
1(b)  of  Executive  Order  12291. 
Regulatory  Planning  Process.  Analysis 
of  the  rule  indicates  that  it  does  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government  - 
agencies  or  geographic  regions;  or  (3 1 
have  a  significant  adverse  effect  on 
competition,  employment,  investment. 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  ortxport 
markets. 

B.  Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has  . 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969. 42  U.S.e.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk. 
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prohibiting  income-based  admissions  in 
the  Section  8  program  must  be  retained, 
since  such  admissions  are  not 
authorized  under  the  law. 

Commenters  objected  to  permitting  an 
owner  to  select  the  HA  whose  local 
preferences  it  will  apply  when  there  is 
more  than  one  that  has  jurisdiction  in 
the  area  where  the  housing  is  located.  In 
the  Section  8  program,  an  HA  may 
operate  anjrwhere  it  may  legally  enter 
into  contracts — which  results  in  a 
theoretical  multiplicity  of  HAs  with 
jurisdiction  over  a  particular  project 
area.  The  final  rule  requires  use  of  the 
local  preferences  of  the  HA  for  the 
jurisdiction  (using  the  statutory 
language).  However,  it  clarifies  that 
when  there  is  more  than  one  HA  with 
jurisdiction,  the  local  preferences  of  the 
"HA  for  the  lowest  level  t>f  government 
that  has  jurisdiction  where  the  project  is 
located"  are  used. 

Ili.-Transition 

If  an  HA  has  not  adopted  local 
preferences  following  a  public  hearing 
in  accordance  with  this  rule  by  six 
months  after  August  17. 1994,  no  local 
preferences  will  be  jn  effect,  and  the 
federal  preferences  (including  any 
ranking  preferences)  will  be  used  for  all 
admissions  until  such  time  as  local 
preferences  are  duly  adopted. 

rv.  Findings  and  Certifications 

A.  Impact  on  the  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section    - 
1(b)  of  Executive  Order  12291. 
Regulatory  Planning  Process.  Analysis 
of  the  rule  indicates  that  it  does  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  of  more;  (2)  cause  a 
major  Increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government  - 
agencies  or  geographic  regions;  or  (31 
have  a  significant  adverse  effect  on 
competition,  employment,  investment. 
productivity,  innovation  or  onlhe 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

B.  Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has  . 
been  made  in  accordance  with  HIID 
regulations  at  2A  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.e.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk. 


room  10276. 451  Seventh  Street,  SW.. 
Washington,  DC  20410-0500. 

C.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6{aj  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  have  impact  on  States  or 
their  political  subdivisions  only  to  the 
extent  required  by  the  statute  l)eing 
implemented.  The  rule  specifies  to  what 
extefit  preferences  for  admission  of 
particular  categories  of  applicants  that 
are  established  by  the  local  housing 
agency,  in  accordance  with  a  statutorily- 
prescribed  hearing  procedure,  may  be 
used  to  admit  participants.  The  only 
guidelines  stated  for  the  local  agency's 
discretion  are  those  required  by  the 
statute:  the  preferences  are  to  respond  to 
local  housing  needs  and  priorities. 
Since  the  rule  merely  carries  out  a 
5tatutor>'  mandate  and  does  not  create 
any  new  significant  requirements,  it  is 
not  subject  to  review  under  the 
Executive  Order. 

D.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  O^cial  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus  is  not 
subject  to  review  under  the  Order.  The 
rule  merely  carries  out  the  mandate  of 
federal  statute  with  respect  to  admission 
preferences.  (To  the  extent  that  an  HA 
adopts  a  local  preference  for  admitting 
families  whose  children  would 
otherwise  be  put  in  foster  care,  as  is 
suggested  by  the  statute,  there  would  be 
a  positive  impact  on  families.  However, 
neither  the  statute  nor  the  rule  requires 
adoption  of  such  a  preference.) 

E.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulator}'  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  because  it  does  not  place  major 
burdens  on  housing  authorities  or 
housing  owners. 

F.  Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1552  under  the  Office  of  the 
Secretary  in  the  Department's 
Semiannual  Regulatory  Agenda 
published  on  April  25.  1994  (59  FR 
20424,  20440)  in  accordance  with 
E.xecutive  Order  12866  and  the 
Reoulator\'  Flexibility  Act. 


C.  Regulatory  Review 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that  . 
review  are  clearly  identified  in  tiie 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  room 
10276.  451  Seventh  St.  SW,. 
Washington.  DC  20410. 

H.  Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  rule  are  14.157.  14.182. 
14.850.  and  14.856. 

List  of  Subjects 

24  CFR  Part  860 

Grant  programs — hou.singarid 
community  development.  Rent 
subsidies.  Reporting  and  record  kwping 
requirements. 

24^  CFR  Part  881 

Grant  programs— housing  and 
community  development,  Rent 
subsidies.  Reporting  and  record  keeping- 
requirements. 

24  CFR  Part  882 

Grant  programs — housing  and 
community  development.  Homeless. 
Lead  poisoning.  Manufactured  homes. 
Rent  subsidies,  Reporting  and  record 
keeping  requirements. 

24  CFR  Part  883 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  record  keeping 
requirements. 

24  CFR  Part  884 

Grant  programs — housing  anti 
community  development.  Rent 
subsidies.  Reporting  and  record  keepin;^ 
requirements.  Rural  areas. 

24  CFR  Part  885 

Aged.  Handicapped,  Loan  programs — 
housing  and  community  development. 
Low  and  moderate  income  housing. 
Reporting  and  record  keeping 
requirements. 

24  CFR  Part  886 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Rent  subsidies.  Reporting 
and  record  keeping  requirements. 

24  CFR  Part  889 

Aged.  Grant  program.s — housing  and 
community  <levelopment.  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
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income  housing,  Ri  snt  subsidies. 
Reporting  and  reco  -d  keeping 
requirements. 

24  CFR  Part  904 

Grant  programs-fhou 
community 
programs — housinj 
development,  Publ 

24  CFB  Part  905 


sing  and 
f  deveIoi>ment,  Loan 

and  community 
c  housing. 


Aged,  Grant  progtam 
programs — housing 
development,  Hanc  icapped 
Loan  programs — he  using 
community  development 
programs — Indians 
income  housing,  Pibl 
Reporting  and  recofd 
requirements. 

24  CFR  Part  906 


Indians,  Grant 
and  community 
Indians, 
and 
Loan 
Low  and  moderate 
ic  housing, 
keeping 


housing  and 

Low  and 
hfcusing.  Public 
md  record  keeping 


Grant  programs- 
community  develojiment 
moderate  income 
housing.  Reporting 
requirements. 

24  CFR  Part  960 

Aged,  Grant  progi  ams — housing  and 
community  develof  ment.  Handicapped, 
Public  housing. 

Accordingly,  cha|  »ters  VIII  and  LX  of 
title  24  of  the  Code  bf  Federal 
Regulations  are  amanded  as  follows: 

PART  880— SECTK)n  8  HOUSING 
ASSISTANCE  PAY|«ENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 


1.  The  authority 
continues  to  read  as 


qitation  for  part  880 
follows: 


Authority:  42  U.S.C 

and  3535ld). 


phra 


£ddi 


lOl 


§880.603    [Amended 

2.  Section  880.60: 
removing  from  the 
paragraph  (b)  the 
selection  preference 
§880.613".  and  by 
the  phrase  "selecti 
accordance  with  §§ 
880.617";  by 
and  by  redesigns  tin 
(3),  and  C4)  as  paragraphs 
(31. 

3.  Section  880.61: 
§§880.614  through 
read  as  follows: 


remov  ng 


§  880.61 3    Selection  dreferences. 

(a)  Types  ofprefeience.  There  are 
three  types  of  admis  sion  preferences. 

(1)  "Federal  prefe:  ences"  are 
preferences  that  are  Drescribed  by 
federal  law  and  required  to  be  used  in 
the  selection  procesii.  See  §  880.614(a). 

(2)  "Ranking  preferences"  are 
preferences  that  ma]  be  established  by 


1437a,  1437c  1437f, 


is  amended  by 
i|itroductory  text  of 
se  "a  Federal 
in  accordance  with 

ing  in  its  place 
preferences  in 
$80  613  through 

paragraph  {b)(l); 
paragraphs  (b)  (2), 
(b)  (1),  (2),  and 


is  revised  and  new 
180.617  are  added  to 


the  owner  for  use  in  selecting  among 
applicants  that  qualify  for  federal 
preference.  See  §  880.614(b). 
(3)  "Local  preferences"  are 
preferences  that  may  be  established  by 
the  housing  agency  administering  the 
Section  8  Certificate  and  Voucher 
program  in  the  area,  for  use  in  selecting 
among  applicants  without  regard  to 
their  federal  preference  status. 

(b)  System.  The  owner  must  establish 
a  system  for  selection  of  applicants  from 
the  waiting  list  that  includes  the 
following: 

(1)  How  the  federal  preferences  will 
be  used; 

(2)  Hovj  any  ranking  preferences  will 
be  used; 

(3)  How  any  local  preferences  will  be 
used;  and 

(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

[1]  Factors  other  than  preference. 

(i)  Characteristics  of  the  unit.  The 
owner  may  match  other  characteristics 
of  the  applicant  family  with  the  type  of 
unit  available,  e.g.,  number  of 
bedrooms.  In  selection  of  a  family  for  a 
unit  that  has  special  accessibility 
features,  the  owner  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  h-om  those 
features  of  the  unit  (see  24  CFR  8.27  and 
100.202(c)(3)).  Also,  in  selection  of  a 
family  for  a  unit  in  a  mixed  population 
project,  the  owner  will  give  preference, 
to  elderly  families  and  disabled  families 
(see  subpart  D  of  this  part). 

(ii)  Singles  preference.  See  part  812  of 
this  chapter. 

(2)  Local  preferertce  admissions. 

(i)  If  the  owner  wants  to  use 
preferences  to  select  among  applicants 
without  regard  to  their  federal 
preference  status,  the  owner  must  use 
the  local  preference  system  adopted  for 
use  in  the  Section  8  Certificate  and 
Rental  Voucher  programs  (see  §  982.209 
of  this  title)  by  the  housing  agency  for 
the  jurisdiction.  If  there  is  more  than 
one  HA  for  the  jurisdiction,  the  owner 
shall  use  the  local  preference  system  of 
the  HA  for  the  lowest  level  of 
goverrmient  that  has  jurisdiction  where 
the  project  is  located. 

(ii)  Before  the  owner  implements  the 
HA's  local  preferences,  the  owner  must 
receive  approval  from  the  HUD  Field 
Office.  HUD  shall  review  these 
preferences  to  assure  that  they  are 
applicable  with  respect  to  any  tenant 
eligibility  limitations  for  the  subject 
housing  and  that  they  are  consistent 
with  HUD  requirements  pertaining  to 
nondiscrimination  and  the  Affirmative 
Fair  Housing  Marketing  objectives.  If 
HUD  determines  that  the  local 


preferences  are  in  violation  of  those 
requirements,  the  owner  will  not  be     .. 
permitted  to  admit  applicants  on  the 
basis  of  any  local  preferences. 

(iii)  " Local  jpreference  limit"  means 
thirty  percent  of  total  annual  admissions 
to  the  project.  In  any  year,  the  number    . 
of  families  given  preference  in 
admission  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(d)  Informing  applicants  about 
admission  preferences. 

(1)  The  owner  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  owmer  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  owner  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  owner  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  owner's  determination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  claim  a  federal 
preference  and  the  anticipated  number 
of  project  admissions: 

(i)  There  is  an  adequate  f)ool  of 
applicants  who  are  liiely  to  qualify  for  ■ 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  owner's  framework  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

ie)  Residency  preferences.  {\) 
Restrictions.  Local  residency 
requirements  are  prohibited.  With 
respect  to  any  residency  preference, 
applicants  who  are  working  or  who 
have  been  notified  that  they  are  hired  to 
work  in  the  jurisdiction  shall  be  treated 
as  residents  of  the  jurisdiction.  A 
residency  preference  may  not  be  based, 
on  how  long  the  applicant  has  resided 
in  or  worked  in  the  jurisdiction. 

(2)  HUD  review.  [Reserved] 

(f)  Nondiscrimination.  (1)  Any 
selection  preferences  that  are  used  by  an 
owTier  must  be  established  and 
administered  in  accordance  with  the 
following  authorities: 

(i)  Title  VI  of  the  Qvil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  part 
1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619)  and  the  implementing 


regulations  at  24  CFR  parts  100. 108. 
109,  and  110; 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 

(iv)  Section  504  of  the  Rehabilitation 
.^ct  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 
8: 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146; and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Such  preferences  also  must  be 
consistent  with  HUD's  affirmative  fair 
housing  objectivesand  (where 
applicable)  the  owmer's  HUD-approved 
affirmative  fair  housing  marketing  plan. 

(g)  Income-based  admission.  The 
owner  may  not  select  a  family  for 
admission  in  an  order  different  from  the 
order  on  the  waiting  list  for  the  purpose 
of  selecting  a  relatively  higher  income 
family  for  admission. 

(h)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

( 1 )  If  the  owner  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  a 
local  preference  claimed  by  the 
applicant,  the  owner  must  promptly 
give  the  applicant  written  notice  of  the 
determination.  The  notice  must  contain 
a  brief  statement  of  the  reasons  for  the 
determination,  and  state  that  the 
applicant  has  the  right  to  meet  with  a 
representative  of  the  ovmer  to  review 
the  determination.  The  meeting  may  be 
conducted  by  any  person  or  persons 
designated  by  the  owner,  who  may  be 
an  officer  or  employee  of  the  ovraer, 
including  the  person  who  made  or 
reviewed  the  determination  or  a 
subordinate  employee.  The  procedures 
specified  in  this  paragraph  (d)(1)  must 
be  carried  out  in  accordance  with  HUD's 
requirements. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
rehgion,  sex,  national  origin,  age, 
disabihty  or  familial  status. 

(Approved  by  the  Office  of  Management 
and  Budget  under  0MB  control  number 
2502-0372) 

§  880.614    Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing  , 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or        i 
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regulations  at  24  CFR  parts  100. 108. 
109,  and  110: 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 
8: 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146; dnd 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Such  preferences  also  must  be 
consistent  with  HUD's  affirmative  fair 
housing  objectives  and  (where 
applicable)  the  owner's  HUD-approved 
affirmative  fair  housing  marketing  plan 

(g)  Income-based  admission.  The 
owner  may  not  select  a  family  for 
admission  in  an  order  different  from  the 
order  on  the  waiting  list  for  the  purpose 
of  selecting  a  relatively  higher  income 
family  for  admission. 

(h)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  owner  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  a 
local  preference  claimed  by  the 
applicant,  the  owner  must  promptly 
give  the  applicant  written  notice  of  the 
determination.  The  notice  must  contain 
a  brief  statement  of  the  reasons  for  the 
determination,  and  state  that  the 
applicant  has  the  right  to  meet  with  a 
representative  of  the  ovmer  to  review 
the  determination.  The  meeting  may  be 
conducted  by  any  person  or  persons 
designated  by  the  owner,  who  may  be 
an  officer  or  employee  of  the  owner, 
including  the  person  who  made  or 
reviewed  the  determination  or  a 
subordinate  employee.  The  procedures 
specified  in  this  paragraph  (d)(1)  must 
be  carried  out  in  accordance  with  HUD's 
requirements. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
rehgion,  sex,  national  origin,  age. 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management 
and  Budget  under  0MB  control  number 
2502-0372) 

§  880.61 4    Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced: 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 


(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

fb)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
owner's  system  of  administering  the  • 
federal  preferences  may  provide  for  use 
of  ranking  preference  for  selecting 
amongapplicants  who  qualify  for 
federal  preference. 

(1)  The  owner  could  give  preference 
to  working  families — so  long  as  the 
prohibition  of  §  880.613(g)  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  (If  an  ovmer  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  emplo>'ment  income,  and  an 
applicant  household  shall  be  given  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member,  are  age  62  or 
older  or  are  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
payments  based  on  an  individual's 
inability  to  work.)  An  ovnier  could  give 
preference  to  graduates  of,  as  well  as 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
The  owner  also  could  use  the  housing 
agency's  "local  preferences"  for  the 
Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  system  may  give  different 
weight  to  the  federalpreferences. 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g..  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  federal  preference  (e.g., 
pjovide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
-for  housing  than— and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent):  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal  preference. 
(1)  Basis  of federaJ  preference. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 


in  standard,  permanent  replacement 
housing,  or 

(B)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
ouTier  that  the  family  qualifies  for 
federal  preference.  The  owner  must 
acc^t  this  certification,  unless  the 
owner  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
the  basis  of  a  federal  preference,  the 
owner  must  require  the  applicant  to 
provide  information  neede^l  by  the 
owTier  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  applicant's  current  status. 
The  applicant's  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant's  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  from  one  federal 
preference  category  to  another. 

(ii)  The  owTier  must  use  the 
verification  procedures  in  §  880.615(c) 
(involuntary  displacement);  §  880.616(c) 
(substandard  housing);  and  §  880.617(b) 
(rent  burden). 

(iii)  Once  the  owTier  has  verified  an 
applicant's  qualification  for  a  federal 
preference,  the  owner  need  not  require 
i4k  applicant  to  provide  information 
needed  by  the  owner  to  verify  such 
qualification  again  unless: 

(A)  The  owner  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 

(B)  The  owner  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  bousing:  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 
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(d)  Approval  ofspt  rial  conditions 


satisfying  preference 


definitions.  HUD 


may  specify  additional  conditions  under 
which  the  federal  pn  ferences,  as 


defincH  in  paragraph 

can  be  satisfied,  in  ac 

appropriate  certificat  on  of  qualification 

must  be  provided.  (&«  HUD  Handbook 


Federal  Register  /  Vol. 


(a)  of  this  section. 


able  at  HUD  field 


4350.3.  which  is  avai 
offices.) 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  con  rol  numl^r  2502- 
0372) 

§  880.615    Federal  preference:  involuntary 
displacement 

(a)  How  applicant  t  ualifies  for 
displacement  pre  fere  \ce. 

(1)  An  applicant  qu  alifies  for  a  federal 
preference  on  the  bas  s  of  involuntary 
displacement  if  eithei  of  the  following 
apply: 

(i)  The  applicant  ha  s  been 
involuntarily  displaced  and  is  not  Hving 
in  standard,  permanejit  replacement 
housing:  or 

(ii)  Tne  applicant  vJil]  be 
involuntarily  displaced  within  no  more 
than  six  months  from jthe  date  of 
preference  status  certification  by  the 
family  or  verification  )y  the  owner. 

(2)(i)  "Standard,  pe  manent 
replacement  housing'  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  s  occupying 
pursuant  to  a  lease  or  xcupancy 
agreement. 

(ii)  "Standard,  pemr  anent 
replacement  housing"  does  not  include: 

(A)  Transient  facilit  es.  such  as 
motels,  hotels,  or  temj  lorary  shelters  for 
victims  of  domestic  vi  }lence  or 
homeless  families;  or 

(B)  In  the  case  of  do  nestic  violence, 
the  housing  unit  in  wl  ich  the  applicant 
and  the  applicants  spi  )use  or  other 
member  of  the  househ  )ld  who  engages 
in  such  violence  live. 

lb)  Meaning  of  invol  intary 
displacement.  An  app  icant  is  or  will  be 
involuntarily  displace!  if  the  applicant 
has  vacated  or  will  hai  e  to  vacate  the 
unit  where  the  applies  nt  lives  because 
of  one  or  more  of  the  fi  illowing: 

(1)  Displacement  by  disaster.  An 
applicant's  unit  is  uninhabitable 
because  of  a  disaster,  s  jch  as  a  fire  or 
flood. 

(2)  Displacement  by  lovernment 
action.  Activity  carriec  on  by  an  agency 
of  the  United  States  or  Dy  any  State  or 
local  governmental  bo<  y  or  agency  in 
connection  with  code  (  nforcement  or  a 
public  improvement  oi  development 
proM^m. 

(3)  Displacement  by  iction  of  housing 
owner,  (i)  Action  by  a  1  ousing  owner 
forces  the  applicant  to  vacate  its  unit. 


(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  becau,se  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner's  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant's  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owners  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  firom  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  owTier  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  "Domestic  violence"  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant's  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  dom'estic  violence: 

(A)  The  owner  must  determine,  in 
accordance  with  HUD's  admini-strative 
instructions,  that  the  domestic  violence 
occurred  recently  or  is  of  a  continuing 
nature;  and 

(B)  The  applicant  must  certify  that  the 
person  who  engaged  in  such  violence 


will  not  reside  with  the  applicant  family 
unless  the  owner  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  owner  may  deny  or 
terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 
(i)  An  applicant  family  is 

involuntarily  displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Ba.sed  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  again.st 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  owner  may  establish 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes. 
(i)  An  applicant  is  involuntarily 

displaced  if:  - 

(A)  One  or  more  members  of  the 
applicant's  family  have  been  the  victim 
ofone  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant's  peaceful 
enjoyment  of  the  unit. 

(ii)  "Hate  crime"  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person's  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  owner  must  determine,  in 
accordance  with  HUD's  administrative 
instructions,  that  the  hate  crime 
involved  occurred  recently  or  is  of  a 
continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit. 

An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  ovmer  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  ofHVD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Develoment 
Amendments  of  1978. 

(c)  Involuntary  displacement 
preference:  Verification.  Verification  of 
an  applicant's  involuntary  displacement 


is  established  by  the  following 
documentation: 

(1)  Displacement  by  disaster. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  a  unit  or  agency  of 
government  that  an  applicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disaster  that  results  in  the 
uninhabitability  of  an  applicant's  unit. 

(2)  Displacement  by  government 
action.  Certification,  in  a  form 
prescribed  by  the  Secretary,  from  a  unit 
or  agency  of  government  that  an 
applicant  has  been  or  will  be  displaced 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  by«ny  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  owTier  action. 
Certification,  in  a  fonn  prescribed  by  the 
Secretary,  from  an  owner  or  owner's 
agent  that  an  applicant  had  to  or  will 
have  to  vacate  a  unit  by  a  date  certain 
because  of  owner  action. 

(4)  Displacement  because  of  domestic 
violence.  Certification,  in  a  form 
prescribed  by  the  Secretary,  of 
displacement  because  of  domestic 
violence  from  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
counseling  to  the  victims  of  domestic 
violence. 

(5)  Displacement  to  avoid  reprisals.  A 
threat  assessment  by  a  law  enforcement 
agency. 

(6)  Displacement  by  hate  crime. 
Certification  by  a  law  enforcement 
agency  or  other  reliable  information. 

(7)  Displacement  by  inaccessibility  of 
unit.  Certification  by  a  health  care 
professional  that  a  family  member  has  a 
mobility  or  other  impairment  that  makes 
critical  elements  of  the  current  unit 
inaccessible  and  statement  by  the  owTier 
that  it  is  unable  to  make  necessary 
changes  to  the  unit  to  make  it 
accessible. 

(8)  Displacement  by  HUD  disposition 
of  multifamily  project.  Certification  by 
HUD  with  respect  to  the  disposition, 

§  880.61 6    Federal  preference:  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 
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is  established  by  the  following 
documentation: 

( 1 )  Displacement  by  disaster. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  a  unit  or  agency  of 
government  that  an  applicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disaster  that  results  in  the 
uninhabitability  of  an  applicant's  unit. 

(2)  Displacement  by  government 
action.  Certification,  in  a  form 
prescribed  by  the  Secretary,  from  a  unit 
or  agency  of  government  that  an 
applicant  has  been  or  will  be  displaced 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  by«ny  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  byoviner  action. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  an  owner  or  owner's 
agent  that  an  applicant  had  to  or  will 
have  to  vacate  a  unit  by  a  date  certain 
because  of  owner  action. 

(4)  Displacement  because  of  domestic 
violence.  Certification,  in  a  form 
prescribed  by  the  Secretary,  of 
displacement  because  of  domestic 
violence  from  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
counseling  to  the  victims  of  domestic 
violence. 

(5)  Displacement  to  avoid  reprisals.  A 
threat  assessment  by  a  law  enforcement 
agency. 

(6)  Displacement  by  hate  crime. 
Certification  by  a  law  enforcement 
agency  or  other  reliable  information. 

(7)  Displacement  by  inaccessibility  of 
unit.  Certification  by  a  health  care 
professional  that  a  family  member  has  a 
mobility  or  other  impairment  that  makes 
critical  elements  of  the  current  unit 
inaccessible  and  statement  by  the  owner 
that  it  is  unable  to  make  necessary 
changes  to  the  unit  to  make  it 
accessible. 

(8)  Displacement  by  HUD  disposition 
of  multifamHy  project.  Certification  by 
HUD  with  respect  to  the  disposition. 

§  880.61 6    Federal  preference:  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 


(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service: 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not.  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  defmitions. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(i)  Tlie  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(2)  Homeless  family. 

(i)  An  applicant  that  is  a  "homeless 
family"  is  considered  to  be  living  in 
substandard  housing. 

(ii)  A  "homeless  family"  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

(2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

[3]  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  "homeless  family"  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3)  Status  ofSRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference. 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

(c)  Substandard  housing  preference: 
verification. 

(1)  Verification  that  an  applicant  is 
living  in  substandard  housing  consists 
of  certification,  in  a  form  prescribed  by 
the  Secretary,  from  a  unit  or  agency  of 
government  or  frt)m  an  applicant's 
present  landlord  that  the  applicant's 
unit  is  "substandard  housing"  (as 
described  in  this  section). 


(2)  In  the  case  of  a  "homeless  family" 
(as  described  in  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed  by  the  Secretary,  of  this 
status  from  a  public  or  private  ^cility 
that  provides  shelter  for  such 
individuals,  or  from  the  local  police 
department  or  social  services  agency. 

§880.617    Federal  preference:  rent  tMjrdan. 

(a)  Rent  burden  preference:  how 
determined. 

(1)  "Rent  burden  preference"  means 
the  federal  preference  for  admi.ssion  of 
applicants  that  pay  more  than  50 
percent  of  family  income  for  rent. 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(i)  "Family  income"  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 
(ii)  "Rent"  means: 

(A)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family's 
current  landlord;  and 

(B)  For  utihties  purchased  directly  by  - 
tenants  from  utility  providers: 

(1)  The  utility  allowance  for  family- 
purchased  utiUties  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or.  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(iii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  ftx)m  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(i)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant's  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(A)  The  Section  8  programs  or  public 
and  Indian  housing  programb  under  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(0(2)  of  the  National  Housing 
Act. 
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(b)  Rent  burden  ^reference: 
verification  ofincc  me  and  rent.  The 
owner  must  verify  that  an  applicant  is 
paying  more  than  !  0  percent  of  family 
income  for  rent,  as  follows: 

(1)  How  to  verify  income.  The  owner 
must  verify  a  famiK's  income  by  using 
the  standards  and  )rocedures  that  it 
uses  to  verify  fami  y  income  under  24 
CFR  part  813. 

(2)  How  to  verify  rent.  The  owner 
must  verify  the  am  sunt  due  to  the 
family  s  landlord  (i)r  cooperative)  under 
the  lease  or  occupa  ncy  agreement: 

(i)  By  requiring  t  le  family  to  furnish 
copies  of  its  most  r  scent  rental  (or 
cooperative  charge ;)  receipts  (which 
may  include  cance  ed  checks  or  money 
order  receipts)  or  a  copy  of  the  family's 
current  lease  or  oc<  upancy  agreement, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  i  igent  directly. 

(3)  Ltilities.  To  v  jrify  the  actual 
amount  that  a  fami  y  paid  for  utilities 
and  other  housing  iervices,  the  owner 
must  require  the  fa  nily  to  provide 
copies  of  the  appro  ariate  bills  or 
receipts,  or  must  obtain  the  information 
directly  from  the  ujility  or  service 
supplier. 

PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIA!.  REHABILITATION 


4.  The  authority 
continues  to  read 


citation  for  part  881 
follows: 


Authority:  42  US  (j.  1437a  14.37c.  1437f. 
and  3535(dl 


§881.603    [Amendeih 

5.  Section  881. eob 
removing  from  the 
paragraph  (b)  the  phrase 
selection  prefereno ; 
§881.613",  andby 
the  phrase,  "selectibn 
accordance  with  §§(881 
881.617". 

6.  Section  881.61^ 
§§881.614  through 
to  read  as  follows: 


is  amended  by 
ntroductory  text  of 

a  Federal 
in  accordance  with 
idding  in  its  place 
preferences  in 
613  through 

is  revised  and  new 
881.617  are  added. 


§881.613    Selection 

(a)  Types  of  preft 
three  types  of  ad 

(1)  "Federal  pre 
preferences  that  are 
federal  law  and 
the  selection  proce<  s 

(2)  "Ranking  pref ; 
preferences  that 
the  owner  to  use  in 
applicants  that  qua 
preferences.  See  § 

(3)  "Local 
preferences  that 
the  housing  agency 


may 


881. 
prefere  nces 
may 


preferences. 
^e  rence.  There  are 
mi  ision  preferences, 
fqrences"  are 
prescribed  by 
lired  to  be  used  in 
See  §881. 61 4(a). 
rences"  are 
be  established  by 
selecthng  among 
ify  for  federal 
.614(b). 
are 
be  established  by 
administering  the 


Section  8  Certificate  and  Voucher 
program  in  the  area,  for  use  in  selecting 
among  applicants  without  regard  to 
their  federal  preference  status. 

(b)  System.  The  owner  must  establish 
a  system  for  selection  of  applicants  from 
the  waiting  list  that  includes  the 
following: 

(1)  How  the  federal  preferences  will 
be  used; 

(2)  How  any  ranking  preferences  will 
l)eused; 

(3)  How  any  local  preferences  will  be 
used;  and 

(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference, 
ii)  Characteristics  of  the  unit.  The 

owner  may  match  other  characteristics 
of  the  applicant  family  with  the  type  of 
unit  available,  e.g.,  number  of 
l)edrooms.  In  selection  of  a  family  for  a 
unit  that  has  s|>ecial  accessibility 
features,  the  owner  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  from  those 
features  of  the  unit  (see  24  CFR  8.27  and 
100.202(c)(3)).  Also,  in  selection  of  a 
family  for  a  unit  in  a  mixed  population 
project,  the  owner  will  give  preference 
to  elderly  families  and  disabled  families 
(see  subpart  D  of  this  part). 

(ii)  Singles  preference.  See  part  812  of 
this  chapter. 

(2)  Local  preference  admissions. 
(i)  If  the  owner  wants  to  use 

preferences  to  select  among  applicants 
without  regard  to  their  federal 
preference  status,  the  owner  must  use 
the  local  preference  system  adopted  for 
use  in  the  Section  8  Certificate  and 
Rental  Voucher  programs  (see  §  982.209 
of  this  title)  by  the  housing  agency  for 
the  jurisdiction.  If  there  is  more  than 
one  HA  for  the  jurisdiction,  the  owner 
shall  use  the  local  preference  system  of 
the  HA  for  the  lowest  level  of 
govenunent  that  has  jurisdiction  where 
the  project  is  located. 

(ii)  Before  the  owner  implements  the 
HA's  local  preferences,  the  owner  must 
receive  approval  from  the  HUD  Field 
Office.  HUD  shall  review  these 
preferences  to  assure  that  they  are 
applicable  with  respect  to  any  tenant 
eligibility  limitations  for  the  subject 
housing  and  that  they  are  consistent 
with  HUD  requirements  pertaining  to 
nondiscrimination  and  the  Affirmative 
Fair  Housing  Marketing  objectives.  If - 
HUD  determines  that  the  local 
preferences  are  in  violation  of  those 
requirements,  the  ovwier  will  not  be 
permitted  to  admit  applicants  on  the 
basis  of  any  localjpreferences. 

(iii)  "Local  preference  limit"  means 
thirty  percent  of  total  annual  admissions 


to  the  project.  In  any  year,  the  number 
of  families  given  preference  in 
admission  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(d)  Informing  applicants  about 
admission  preferences. 

(1)  The  owner  rhust  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  owmer  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  owner  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  owner,  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  owner's  determination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  claim  a  federal 
preference  and  the  anticipated  number 
of  project  admissions: 

(i)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  owner's  framework  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  .so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(e)  Residency  preferences.  (1) 
Restrictions.  Local  residency 
requirements  are  prohibited.  With 
respect  to  any  residency  preference, 
applicants  who  are  working  or  who 
have  been  notified  that  they  are  hired  lo 
work  in  the  jurisdiction  shall  be  treated 
as  residents  of  the  jurisdiction.  A 
residency  preference  may  not  be  based 
on  how  long  the  applicant  has  resided 
in  or  worked  in  the  jurisdiction. 

(2)  HUD  review.  {Reserved] 

(0  Nondiscrimination.  (1)  Any 
selection  preferences  that  are  used  by  an 
owner  must  be  established  and 
administered  in  accordance  with  the^ 
following  authorities: 

(i)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  part 
1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619)  and  the  implementing 
regulations  at  24  CFR  parts  100.  108, 
109,  and  110; 

(iii)  Exefnrtive  Order  1 1063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 


(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  pant 
8: 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  ptirt 
146: and 

(vi)  The  Americans  with  Di.sabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Such  preferences  also  must  be 
consistent  with  HUD's  affirmative  fair 
housing  objectives  and  (where 
applicable)  the  owner's  HLTD-approved 
affirmative  fair  housing  marketing  plan. 

(g)  Income-based  admission.  The 
owner  may  not  select  a  family  for 
admission  in  an  order  different  from  tlie 
order  on  the  waiting  list  for  the  purpose 
of  selecting  a  relatively  higher  income 
family  for  admission. 

(h)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  owner  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  a 
local  preference  claimed  by  the 
applicant,  the  owner  must  promptly 
give  the  applicant  written  notice  of  the 
determination.  The  notice  must  contain 
a  brief  statement  of  the  reasons  for  the 
determination,  and  state  that  the 
applicant  has  the  right  to  meet  with  a 
representative  of  the  owner  to  review 
the  determination.  The  meeting  may  be 
conducted  by  any  person  or  persons 
designated  by  the  owner,  who  may  be 
an  officer  or  employee  of  the  owner, 
including  the  person  who  made  or 
reviewed  the  determination  or  a 
subordinate  employee.  The  procedures 
specified  in  this  paragraph  (h)(1)  must 
be  carried  out  in  accordance  with  HUD's 
requirements, 

[2]  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
religion,  sex.  national  origin,  age, 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
03721 

§  881 .61 4    Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)  Faying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
owner's  system  of  administering  the 
federal  preferences  may  provide  for  use 
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(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 
8: 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  ptirt 
146: and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Such  preferences  also  must  be 
consistent  with  HUD's  affirmative  fair 
housing  objectives  and  (where 
applicable)  the  owner's  HUD-approved 
affirmative  fair  housing  marketing  plan. 

(g)  Income-based  admission.  The 
owner  may  not  select  a  family  for 
admission  in  an  order  different  from  tlie 
order  on  the  waiting  list  for  the  purpose 
of  selecting  a  relatively  higher  income 
family  for  admission. 

(h)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  owner  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  a 
local  preference  claimed  by  the 
applicant,  the  owner  must  promptly 
give  the  applicant  written  notice  of  the 
determination.  The  notice  must  contain 
a  brief  statement  of  the  reasons  for  the 
determination,  and  state  that  the 
applicant  has  the  right  to  meet  with  a 
representative  of  the  ouTier  to  review 
the  determination.  The  meeting  may  be 
conducted  by  any  person  or  persons 
designated  by  the  owner,  who  may  be 
an  officer  or  employee  of  the  owner, 
including  the  person  who  made  or 
reviewed  the  determination  or  a 
subordinate  employee.  The  procedures 
specified  in  this  paragraph  (h)(1)  must 
be  carried  out  in  accordance  with  HUD's 
requirements, 

(2)  The  applicant  may  exercise  other 
rights  if  the  appHcant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age. 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
03721 

§  881 .61 4    Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)  Faying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
owner's  system  of  administering  the 
federal  preferences  may  provide  for  use 


of  ranking  preference  for  seletling 
among  applicants  who  qualif\'  for 
federal  preference. 

(1)  The  owner  could  give  preference 
to  working  families — so  long  as  the 
prohibition  of  §  881.613(g)  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  (If  an  owner  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applicant  household  shall  be  given  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member  is  age  62  or 
older  or  is  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
payments  based  on  an  individual's 
inability  to  work.)  An  owner  could  give 
preference  to  graduates  of.  as  well  as 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
The  owner  also  could  use  the  housing 
agency's  "local  preferences"  for  the 
Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g..  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  federal  preference  (e.g.. 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal  preference. 
(1)  Basis  of  federal  preference. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or 

(B)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 


preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Rent  burden.  An  applicant       * 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent.' 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
owner  that  the  family  qualifies  for 
federal  preference.  The  owner  must 
accept  this  certification,  unless  the 
owner  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicajit  on 
the  basis  of  a  federal  preference,  Ihe 
owner  must  require  the  applicant  to 
provide  information  needed  by  the 
owner  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  applicant's  current  status. 
The  applicant's  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant's  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  from  one  federal 
preference  category  to  another. 
.    (ii)  The  owner  must  use  the 
verification  procedures  in  §  881.615(c) 
(involuntary  displacement);  §  881.616(c) 
(substandard  housing);  and  §881. 61 7(b) 
(rent  burden). 

(iii)  Once  the  owner  has  verified  an 
applicant's  qualification  for  a  federal 
preference,  the  owner  need  not  require 
the  applicant  to  provide  information 
needed  by  the  owner  to  yerif>  such 
qualification  again  unless: 

(A)  The  owner  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 

(B)  The  owner  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
•  assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated, 
(d)  Approval  of  special  conditions 
satisfying  preference  definitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section. 


36630         Federal  Register  /  Vol.  59.  No.  136  /  Monday.  July  18,  1994  /  Rules  and  Regulations 


can  be  satisfied.  In 
appropriate  certiTuiit 
must  be  provided 
4350.3.  which  is  av|ai 
offices.) 

(Approved  by  the  Office 
Budget  under  O.MB  control 
0372) 
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ion  of  qualification 
See  HUD  Handbook 
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housing;  or 
(ii)  The  applicant 
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§881.615    Federal  preference:  invoiuntary 
displacement 

(a)  How  appliran  t  qualifies  for 
displacement  prefe  •ence. 

(1)  An  applicant  jualifies  for  a  federal 
preference  on  the  b  isis  of  involuntary 
displacement  if  eitl  er  of  the  following 
apply: 

(i)  The  applicant  las  been 
involuntarily  displi  ced  and  is  not  iivmg 
in  standard,  permanent  replacement 


will  be 


involuntarily  displi  ced  within  no  more 
than  six  months  fro  n  the  date  of 
preference  status  c€  rtification  by  the 
family  or  verificatic  n  by  the  owner. 

(2)(i)  "Standard,  ]>ermanent 
-  replacement  housin  g"  is  housing: 

(A)  That  is  decen  ,  safe,  and  sanitary-; 

(B)  That  is  adequi  te  for  the  family 
size;  and 

(C)  That  the  famiKf  is  occupying 
pursuant  to  a  lease  i  »r  occupancy 
agreement. 

(ii)  "Standard,  pe  Tnanent 
replacement  housin  i"  does  not  include: 

(A)  Transient  faci  ities,  such  as 
motels,  hotels,  or  te  nporar)'  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  ( r 

(B)  In  the  case  of  i  lomestic  violence, 
the  housing  unit  in  vhich  the  applicant 
and  the  applicant's  spouse  or  other 
member  of  the  hous  ;hold  who  engages 
in  such  violence  llv  >. 

(b)  Meaning  of  im  oluntary 
displacement.  An  a;  fplicant  is  or  will  be 
involuntarily  displa  :ed  if  the  applicant 
has  vacated  or  will !  lave  to  vacate  the 
unit  where  the  appl  cant  lives  because 
of  one  or  more  of  thi :  following: 

( 1 )  Displacement  }y  disaster.  An 
applicant's  unit  is  uiinhabitaWe 
because  of  a  disastei ,  such  as  a  fire  or 
flood. 

(2)  Displacement  )y  government 
action.  Activity  carr  ed  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  i  »ody  or  agency  in 
connection  with  coc  e  enforcement  or  a 
public  improvemeni  or  development 
program. 

(3)  Displacement  i  >y  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  c  oes  not  qualify  as 
involuntarily  displa(  :ed  because  action 


by  a  housing  owner 


to  vacate  its  unit  uni  ess: 


brces  the  applicant 


(A)  The  applicant  cannot  control  or 
prevent  the  owner's  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of-occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant's  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  rea.son; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
\'iolence, 

(ij  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  "Domestic  violence"  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant's  family  by  a  spouse  or  other 
•member  of  the  applicant's  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  owner  must  determine,  in 
accordance  with  HUD's  administrative 
instructions,  that  the  domestic  violence 
occurred  recently  or  is  of  a  continuing 
nature;  and 

(B)  The  applicant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant's 
family  unless  the  owner  has  given 
advance  written  approval.  If  the  family 
is  admitted,  the  owner  may  deny  or 


terminate  assistance  tolhe  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 
(i)  An  applicant  family  is 

involuntarily  displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  owner  may  establisli 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes. 
(i)  An  applicant  is  involuntarily 

displaced  if: 

(A)  One  or  more  members  of  the 
applicant's  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant's  peaceful 
enjoyment  of  the  unit. 

(ii)  "Hate  crime"  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person's  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  owner  must  determine,  in 
accordance  with  HUD's  administrative 
instructions,  that  the  hate  crime 
involved  occurred  recently  or  is  of  a 
continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if:    . 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  th^  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  hou.sing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Development 
Amendments  of  1978. 

(c)  Involuntary  displacement 
preference:  Verification.  Verification  of 
an  applicant's  involuntaJ7  displacement 
is  established  by  the  following 
documentation: 

(1)  Displacement  by  disaster. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  a  unit  or  agency  of 


government  that  an  applicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disaster  that  results  in  the 
uninhahitability  of  an  appliamt's  unit. 

(2)  Displacement  by  government 
action.  Certification,  in  a  form 
pru.scribed  by  the  Secretary,  from  a  tmu 
or  agency  of  government  that  an 
applicant  has  been  or  will  be  displucet! 
by  activity  carried  oi\  by  an  agency  of 
the  United  States  or  l)>  any  State  of 
lo<:al  govertmiental  body  or  agency  in 
i;onnection  with  code  enforcement  or  ji 
public  improvement  or  develo()nient 
program. 

(3)  Displacement  by  owner  artion 
Certification,  in  a  form  pre.s(:rihed  by  the 
Secretary',  from  an  owner  or  owner's 
•igent  that  an  applicant  had  to  or  will 
have  to  vacate  a  unit  by  a  dale  (x;rtain 
Uuiause  of  owner  action. 

(4)  Displacement  because  of  domesth 
violence.  Certification,  in  a  form 
prescril)ed  by  the  Se<:retary.  of 
displacement  because  of  doine,sti». 
violence  from  the  local  police? 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
counseling  to  the  victims  of  domestic 
violence. 

(.5)  Displacement  to  avoid  reprisals.  A 
threat  assessment  by  a  law  enfoTcement 
agency. 

(6)  Displacement  by  hate  crime 
Certification  by  a  law  enforcement 
agency  or  other  reliable  information. 

(7)  Displacement  by  inaccessibility  of 
imit.  Certification  by  a  health  care 
professional  tha'  a  family  member  ha.s  a 
mobility  or  other  impairment  that  makes 
critical  elements  of  the  current  unit 
inaccessible  and  statement  by  the  owner 
that  it  is  unable  to  make  necessorv 
changes  to  the  unit  to  make  it 
accessible. 

(8)  Displacement  by  HUD  disposition 
of  multifamily  project.  Certification  bv 
HUD  with  respect  to  the  disposition. 

§881.616    Federal  preference:  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is;  substandard  if  it:  i 

(1)  Is  dilapidated;  ' 

(2)  Does  not  have  operable  indoor 
plumbing: 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the«xclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  ele<;trical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 
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f?overnment  that  an  applicant  has  boeii 
or  will  be  displaced  as  a  result  of  a 
disaster  that  results  in  the 
uninhahitability  of  an  applicants  iinil 

(2)  Displacvnwnt  by  government 
action.  Certification,  in  a  form 
prescribed  by  the  3ecretary.  from  a  iunt 
or  agency  of  government  that  an 
applicant  has  been  or  will  be  displai:e<l 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  o^ 
lo<:al  goverrmientalbody  or  agency  in 
connection  with  code  enforcement  or  ;i 
public  improvement  or  development 
program. 

(,'<)  Displacement  by  owner  action 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  an  owner  or  owner's 
agent  that  an  applicant  had  to  or  will 
have  to  vacate  a  unit  by  a  date  tairtain 
()ecause  of  owner  action. 

(4)  Displacement  becanse  of  domestir 
violence.  Certification,  in  a  form 
presc;rjl)ed  by  the  Secretary,  of 
displacement  because  of  domestic 
violence  from  the  local  police* 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
counseling  to  the  vic:tinis  of  domestic 
violence. 

(5)  Displacement  to  avoid  reprisals.  A 
threat  assessment  by  a  law  enforcement 
agency. 

(6)  Displacement  by  hate  crime 
Certification  by  a  law  enforr:emenl 
agency  or  other  reliable  information. 

(7)  Displacement  by  inaccessibility  of 
unit.  Certification  by  a  health  care 
professional  tha'  a  family  member  has  a 
(nobility  or  other  impairment  that  makes 
critical  elements  of  the  current  unit 
inaccessible  and  statement  by  the  oVvner 
that  it  is  unable  to  make  ne<:essarv 
changes  to  the  unit  to  make  it 
accessible. 

(8)  Displacement  by  HUD  disposition 
of  nniltifamily  project.  Certification  by 
HlfD  with  respect  to  the  disposition. 

§  881 .61 6    Federal  preference:  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it:  j 

(1)  Is  dilapidated:  ! 

(2)  Does  not  have  operable  indoor 
plumbing: 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  theexdusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service: 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not.  have  a 
kitchen;  or 


(H)  lias  been  declared  unfit  for 
habitation  by  nn  agency  or  unit  of 
govermnent. 

(b)  Other  definitions. 

(t)  Dilapidated  unit.  A  housing  unit  is 
(hl.ipidated  if: 

(i)  The  unit  does  not  provide  sah;  and 
adecpiate  shelter,  and  in  its  pn-stMit 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family:  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  oomhination  of 
intemiediate  defects  in  sufficient 
ruunber  or  extent  to  require 
<:onsiderable  repair  or  rebuilding.  Tin- 
defects  may  involve  original 
tonstruction.  or  they  may  result  from 
contimied  negiuct  or  repair  or  from 
serious  damage  to  the  structure 

(2)  Homeless  family. 

(i|  An  applicant  that  is  a  "homeless 
family"  is  considered  to  be  living  in 
substandard  housing. 

(iil  A  "homeless  family"  inc:hides  any 
person  or  family  that: 

(Al  Lacks  a  fixed,  regular,  and 
adequate  nighttime  resident:e;  and  al.so 

(Bl  Has  a  primary  nighttinu*  residence 
that  is: 

( /)  A  supervised  publicly  or  privately 
operatt^d  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

[2]  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(J)  A  public  or  private  place  not 
designed  for.  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  "homeless  family"  does  not  . 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

('.\]  Status  ofSRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupaiu;y  (SROl 
housing  qualifies  for  federal  preference. 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitar>-  or  food  preparation 
facilities. 

(c)  Substandard  housing  preference 
verification. 

(1)  Verification  that  an  applicant  is 
living  in  substandard  housing  consists    . 
of  certification,  in  a  form  prescribed  b\ 
the  Secretary,  from  a  unit  or  agency  ol 
government  or  from  an  applicant's 
present  landlord  that  the  applicant's 
unit  is  "substandard  housing"  (as 
descritjed  in  this  section). 

(2)  In  the  case  of  a  "homeless  family" 
(as  described  in  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed  by  the  Secretary,  of  this 
status  from  a  public  or  private  facility 
that  provides  shelter  for  suf;h 


individuals,  or  from  ttii  local  police 
department  or  so<:ial  services  agem:y. 

§881.617    Federal  preference:  rent  burden. 

(.i)  Hrnt  burden  prefentnce:  how 
detf-inin':d. 

\  1 1  "Rent  burden  prtih.-n^nce"  means 
the  federal  preference  for  admission  of 
.ippiicants  that  pay  more  than  50 
percent  ofjamily  income  for  rent. 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifi«s  for  tin- 
rent  burden  preference: 

(i)  "Family  income"  means  Monthly 
Income,  as  defined  in  24  C:FR  81.1.102. 

(ii)  "Rent"  means: 

(.A)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  ajjrj>enu'nt 
between  a  family  and  the  family  s 
(.urrent  landlord:  and 

(B)  For  utilities  purchased  diretllv  by 
tenants  from  utility  providers: 

(/)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
ser\ices  for  the  most  rt^cent  12-moiUli 
period  or.  if  information  is  not 
obtainable  for  the  entire  period,  lor  .in 
appropriate  recent  period. 

(iii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
prog.'am  must  be  subtracted  from  tin- 
otherwi.se  applicable  rental  amount,  to 
the  extent  that  they  art?  not  included  in 
the  family's  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  thf 
following  is  applicable; 

(!)  The  applicant  has  been  |>aying 
more  than  50  percent  of  iiH:onu!  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  mon-  than 
50  pert:ent  of  family  inioine  to  rent  a 
unit  bw:au.se  the  applicant's  housing 
assistance  for  o<;cupanc;y  of  the  unit 
under  any  of  the  following  programs  has 
been  termi^nated  because  of  tluf 
applicant's  refusal  to  comply  with 
applicable  program  policies  and  . 
procedures  on  the  ot;cupan(;v  of 
underoccupied  and  oven:rowdeil  uin'ls. 

(A)  The  SBt:tion  8  programs  or  public 
and  Indian  housing  progranss  under  tlu- 
Ifnited  Slcites  Mousing  .\rt  of  1037; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  19B5;  or 

(C)  Rental  assistance  payments  under" 
swiion  23(i(ni2)  of  the  National  Housing 
Act. 

(b)  lient  burden  preference 
verification  of  income  and  rent.  Tht- 
owner  must  verify  that  an  applicant  is 
paying  more  than  50  pert;ent  of  family 
income  for  rent,  as  follows; 

(I)  How  to  verify  income.  The  owner 
must  verify  a  family's  inconu'  by  using 
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pioced 


nnt. 


the  standards  and 
uses  to  verify  family 
CFR  part  813. 

(2)  How  to  verify 
must  verify  the  amo^t 
family's  landlord  (oi 
the  lease  or  occupan  :y 

(i)  By  requiring  thi  I  " 
copies  of  its  most  recent 
cooperative  charges) 
may  include  cancels  i 
order  receipts)  or  a 
current  lease  or 


or 


(ii)  By  contacting  t  le  landlord  (or 
cooperative)  or  its  a^  ent  directly. 

(3)  Utilities.  To  vei  ify  the  actual 
amount  that  a  family  paid  for  utilities 
and  other  housing  services,  the  owner 
must  require  the  family  to  provide 
copies  of  the  approp  iate  bills  or 
receipts,  or  must  obt  lin  the  information 


directly  from  the  uti 
supplier 


Federal  Register  /  Vol. 


ures  that  it 
income  under  24 


.  The  owner 
due  to  the 
cooperative)  under 

agreement: 
family  to  furnish 

rental  (or 
receipts  (which 
checks  or  money 
of  the  family's 
occiipancy  agreement. 


capy  I 


ty  or  service 


PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— EXISTING  HOUSING 

6.  The  authority  citation  for  part  882 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  |437a.  1437c.  1437f, 
and  3535(d).  | 

Subpart  E — Special  Procedures  for 
Moderate  Rehatiilitation — Program 
Development  and  Otteration 


7.  Section  882.517 
§§882.518  through 
to  read  as  follows: 


is  revised  and  new 
8^2.521  are  added, 


ei  ences 


188! 


leren  :es 


§  882.51 7    Selection  p|ef erei 

(a)  Types  ofprefen  nee 
three  types  of  admis9on 

(1)  "Federal  prefe: 
preferences  that  are 
federal  law  and  required 
the  selection  process 

(2)  "Ranking  pref( 
preferences  that  may 
the  HA  to  use  in  seleit 
applicants  that  quali 
preferences.  See  § 

(3)  "Local  pref< 
preferences  used  to  select 
applicants  without 
federal  preference  stdtus 

(b)  System.  The  H/ 
policy,  in  accordanc* 
regulations,  must  inc|u 

(1)  How  the  federa 
be  used,  including 
definitions  of  the  federal 
changes  in  the  veri 
from  those  specified 
through  882.521; 

(2)  How  any  rankirjg 
be  used; 

(3)  How  any  local 
used;  and 


nces. 
There  are 
preferences, 
rftnces"  are 
{ rescribed  by 
to  be  used  in 
See  §  882.518(a). 

are 
be  established  by 
ing  among 
for  federal 
518(b). 
"  are 


iary 


ificat 


among 
to  their 


'sadmission 
with  its 

de  the  following: 
preferences  will 

changes  in  the 
preferences  or 

ion  procedures 
n  §§882.518 


preferences  will 
{jreferences  will  be 


(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

(1 )  Factors  other  than  preference. 

(i)  Characteristics  of  the  unit.  The  HA 
may  match  other  characteristics  of  the 
applicant  family  with  the  type  of  unit 
available,  e.g.,  number  of  bedrooms.  In 
selection  of  a  family  for  a  unit  that  has 
special  accessibility  features,  the  HA 
must  give  preference  to  families  that 
include  persons  with  disabilities  who 
can  benefit  from  those  features  of  the 
unit  (see  24  CFR  8.27  and  100.202(c)(3)). 
Also,  in  selection  of  a  family  for  a  unit 
in  a  mixed  population  project,  the 
owner  will  give  preference  to  elderly 
families  and  disabled  families. 

(ii)  Singles  preference.  See  part  812  of 
this  chapter. 

(2)  Local  preference  admissions. 

(i)  If  the  HA  wants  to  use  preferences 
to  select  among  applicants  without 
regard  to  their  federal  preference  status, 
it  may  use  its  local  preference  system 
(see  §  982.209  of  this  title). 

(ii)  "Local  preference  limit"  means 
thirty  percent  of  total  annual  admissions 
to  an  HA's  project-based  Section  8 
Moderate  Rehabilitation  programs.  In 
any  year,  the  number  of  families  given 
preference  in  admission  pursuant  to  a 
local  preference  over  families  with  a 
federal  preference  may  not  exceed  the 
local  preference  limit. 

(3)  Prohibition  of  preference  if 
applicant  was  evicted  for  drug-related 
criminal  activity.  The  HA  may  not  give 
a  preference  to  an  applicant  (federal 
preference,  local  preference  or  ranking 
preference)  if  any  member  of  the  family 
is  a  person  who  was  evicted  during  the 
past  three  years  because  of  drug-related 
criminal  activity  from  housing  assisted 
under  a  1937  Housing  Act  program. 
However,  the  HA  may  give  an 
admission  preference  in  any  of  the 
following  cases: 

(i)  If  the  HA  determines  that  the 
evicted  person  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  HA; 

(ii)  If  the  HA  determines  that  the 
evicted  person  clearly  did  not 
participate  in  or  know  about  the  drug- 
related  criminal  activity;  or 

(iii)  If  the  HA  determines  that  the 
evicted  person  no  longer  participates  in 
any  drug-related  criminal  activity. 

(d)  Informing  applicants  about 
admission  preferences. 

(1)  The  HA  must  inform  all  applicants 
about  available  pi«ferences  and  must 
give  applicants  an  opportunity  to  show 
that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 


(2)  If  the  HA  determines  that  the 
notification  to  all  applicants  on  a 
waiting  h.st  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  I'^nglh  of  the  list,  the  HA  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  HA,  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  HA's  determination  of  the 
number  of  applicants  on  the  waiting  list 
who  already  claim  a  federal  preference 
and  the  anticipated  number  of  project 
admissions: 

(i)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  HA's  framework  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(e)  Residency  preference': — (Ij 
Restrictions.  Local  residency 
requirements  are  prohibited.  With 
resf)ect  to  any  residency  preference, 
applicants  who  are  working  or  who 
have  been  notified  that  they  are  hired  to 
work  in  the  jurisdiction  shall  be  treated 
as  residents  of  the  jurisdiction.  A 
residency  preference  may  not  be  based 
on  how  long  the  applicant  has  resided 
in  or  worked  in  the  jurisdiction. 

(2)  HUD  review.  [Reserved] 

[f)  Nondiscrimination.  (1)  Any 
selection  preferences  that  are  used  by  an" 
HA  must  be  established  and 
administered  in  accordance  with  the 
following  authorities: 

(i)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  part 
1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C.      , 
3601-3619)  and  the  implementing 
regulations  at  24  CFR  parts  100.  108, 
109,  and  110; 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 
8; 

(v)  The  Age  Discrimination  Act  of 
1975 (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146;  and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Such  preferences  also  must  be 
consistent  with  HUD's  affirmative  fair 
housing  objectives  and  (where 


applicable)  the  HA's  HUD-approved 
equal  opportunity  plan. 

(g)  Income-basea  admission.  The  HA 
may  not  select  a  family  for  admission  in 
an  order  different  from  the  order  on  the 
waiting  list  for  the  purpose  of  selecting 
a  relatively  higher  income  family  for 
admission, 

(h)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  HA  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
HA  must  promptly  give  the  applicant 
vmtten  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  a  representative  of  the  HA  to 
review  the  determination.  The  meeting 
may  be  conducted  by  any  person  or 
persons  designated  by  the  HA,  who  may 
be  an  officer  or  employee  of  the  HA, 
including  the  person  who  made  or 
reviewed  the  determination  or  a 
subordinate  employee. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  oi^e  basis  of  race,  color, 
religion,  sex.  national  origin,  age, 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  num^r  2577- 
0169) 

§  882.518    Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
HA's  admission  policy  may  provide  for 
use  of  ranking  preference  to  select 
among  applicants  who  qualify  for 
federal  preference. 

(1)  The  HA  could  give  preference  to 
working  families — so  long  as  the 
prohibition  of  §  882.51 7(^  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  (If  an  HA  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  Income,  and  an 
applicant  household  shall  be  given  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member  is  age  62  or 
older  or  is  receiving  social  security 
disability,  supplemental  security 
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applicable)  the  HA's  HUD-approved 
equal  opportunity  plan. 

(g)  Income-basea  admission.  The  HA 
may  not  select  a  family  for  admission  in 
an  order  different  from  the  order  on  the 
waiting  list  for  the  purpose  of  selecting 
a  relatively  higher  income  family  for 
admission, 

(h)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  HA  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
HA  must  promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  appUcant  has  the  right  to 
meet  with  a  representative  of  the  HA  to 
review  the  determination.  The  meeting 
may  be  conducted  by  any  person  or 
persons  designated  by  the  HA,  who  may 
be  an  officer  or  employee  of  the  HA, 
including  the  person  who  made  or 
reviewed  the  determination  or  a 
subordinate  employee. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  oi^the  basis  of  race,  color, 
religion,  sex,  national  origin,  age, 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  numl^r  2577- 
0169) 

§  882.51 8    Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
HA's  admission  policy  may  provide  for 
use  of  ranking  preference  to  select 
among  applicants  who  qualify  for 
federal  preference. 

(1)  The  HA  could  give  preference  to 
working  families — so  long  as  the 
prohibition  of  §  882.51 7(^  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  (If  an  HA  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the    - 
amount  of  employment  income,  and  an 
applicant  household  shall  be  given  the 
benefit  oflhe  preference  if  the  head  and 
spouse,  or  sole  member  is  age  62  or 
older  or  is  receiving  social  security 
disability,  supplemental  security 


income  disability  benefits,  or  any  other 
payments  based  on  an  individu-^l's 
inability  to  work.)  An  HA  could  give 
preference  to  graduates  of,  as  well  as 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
The  HA  also  could  use  its  "local 
preferences"  to  rank  federal  preference 
holders. 

(2)  The  HA  may  limit  the  number  of 
applicants  who  may  qualify  for  any 
ranking  preference. 

(3)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  m.eans  as: 

(i)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  wei^t  to  holders  of 
a  particular  federal  preference  (e.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal 
preference^!)  Basis  of  federal 
preference.  The  HA  must  use  the 
following  definitions  of  the  federal 
preferences  unless  it  has  received  HUD 
approval  of  alternative  definitions. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or 

(B)  The  apphcant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  HA. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing, 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 


federal  preference  by  certifying  to  the 
HA  that  the  family  quafifies  for  federal 
preference.  The  HA  must  accept  this 
certification,  unless  the  HA  verifies  that 
the  applicant  is  not  qualified  for  federal 
preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
the  basis  of  a  federal  preference,  the  HA 
must  require  the  applicant  to  provide 
information  needed  by  the  HA  to  verify 
that  the  applicant  qualifies  for  a  federal 
preference  because  of  the  applicant's 
current  status.  The  applicant's  current 
status  must  be  determined  without 
rega/d  to  whether  there  has  been  a 
change  in  the  applicant's  qualification 
for  a  federal  preference  between  the 
time  of  application  and  selection  for 
admission,  including  a  change  from  one 
federal  preference  category  to  another. 

(ii)  Once  the  HA  has  verified  an 
applicant's  qualification  for  a  federal 
preference,  the  HA  need  not  require  the 
applicant  to  provide  information  needed 
by  the  HA  to  verify  such  qualification 
again  unless: 

(A)  The  HA  determines  reverification 
is  desirable  because  a  long  time  has 
passed  since  verification,  or 

(B)  The  HA  has  reasonable  grounds  to 
believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2.577- 
0169) 

§  882.51 9    Federal  pref erer>c«:  Involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(i)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 

(ii)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  HA. 

(2)(i)  "Standard,  permanent 
replacement  housing"  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 
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(C)  That  the  fami  ly  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  "Standard,  p<frmanent 
replacement  housi;ig"'  does  not  include: 

(A)  Transient  facilities,  such  as 
motels,  hotels,  or  ti  smporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  ir  which  the  applicant 
and  the  applicant's  spouse  or  other 
member  of  the  hou  jehold  who  engages 
in  such  violence  li'  ^e. 

(b)  Meaning  of  ir  volu ntary 
displacement.  An  j  pplicant  is  or  will  be 
involuntarily  disphced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  app  icant  lives  because 
of  one  or  more  of  tl  le  following: 

(1)  Displacemen\  by  disaster.  An 
applicant's  unit  is  minhabitable 
because  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacemem  by  government 
action.  Activity  cairied  on  by  an  agency 
of  the  United  State ;  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  cc  de  enforcement  or  a 
public  improvemei  it  or  development 
program. 

(3)  Displacemeni  by  action  of  housing 
owner,  (i)  Action  b  r  a  housing  owner 
forces  the  applican  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displ  iced  because  action 
by  a  housing  owne  forces  the  applicant 
to  vacate  its  unit  ui  iless: 

(A)  The  applican :  cannot  control  or 
prevent  the  owner' ;  action; 

(B)  The  owner  ac  tion  occurs  although 
the  applicant  met  a  11  previously 
imposed  condition  i  of  occupancy:  and 

(C)  The  action  ta  Len  by  the  owner  is 
other  than  a  rent  in  crease. 

(iii)  To  qualify  ai  involuntarily 
displaced  because  iction  by  a  housing 
owner  forces  the  aj  plicant  to  vacate  its 
unit,  reasons  for  an  applicant's  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  con^  ersion  of  an 
applicant's  housinj  unit  to  non-rental  or 
non-residential  use ;  closing  of  an 
applicant's  housin{  unit  for 
rehabilitation  or  fo  any  other  reason; 
notice  to  an  applic  mt  that  the  applicant 
must  vacate  a  unit  )ecause  the  owner 
wants  the  unit  for  t  le  owner's  personal 
or  family  use  or  oc(  upancy;  sale  of  a 
housing  unit  in  wh  ch  an  applicant 
resides  under  an  a^  reement  that  the  unit 
must  be  vacant  wh  (n  possession  is 
transferred;  or  any  3ther  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  1  ly  the  owner  of  the 
unit  or  structure  frdm  the  rental  market. 

(iv)  Such  reason:  do  not  include  the 
vacating  of  a  unit  b  ^  a  tenant  as  a  result 


of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
poUcies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
-violence. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  "Domestic  violence"  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
memt)er  of  the  applicant's  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  PHA  must  determine  that  the. 
domestic  violence  occurred  recently  or 
is  of  a  continuing  nature;  and 

(B)  The  applicant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  PHA  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  PHA  may  deny  or 
terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 
(i)  An  applicant  family  is 

involuntarily  displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  PHA  may  establish 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes. 
(i)  An  applicant  is  involuntarily 

displaced  if: 

(A)  One  or  more  members  of  the 
applicant's  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant's  peaceful 
enjoyment  of  the  unit. 

(ii)  "Hate  crime"  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 


person  or  his  or  her  property  and  that 
is  based  on  the  person's  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  PHA  must  deterfnine  that  the 
hate  crime  involved  occurred  recently 
or  is  of  a  continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical  •  • 

elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
wotild  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Develoment 
Amendments  of  1978. 

§882.520    Federal  preference:  substandard 
housing. 

(a)  When  unit  is  substandofd.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated: 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a     .    . 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions.  .. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(i)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(2)  Homeless  family. 

(i)  An  applicant  that  is  a  "homeless 
family"  is  considered  to  be  living  in 
substandard  housing. 


(ii)  A  "homeless  family"  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(J)  A  supervised  pubhcly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing);    - 

(2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(3)  A  public  or  private  place  not 
designed  for.  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  "homeless  family"  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act        | 
of  Congress  or  a  State  law. 

(3)  Status  of  SRO  housing.  In  ,  ! 

determi.iing  whether  an  individual 
hving  in  single  room  occupancy  (SRO)       ' 
housing  qualifies  for  federal  preference, 
SRO  housing  is  not  considered  i 

substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation  , 

facilities. 

§  882.521    Federal  preference:  rent  burden.  { 

(a)  "Rent  burden  preference"  means  ' 
the  federal  preference  for  admission  of  , 
applicants  that  pay  more  than  50  ' 

.  percent  of  family  income  for  rent 

(b)  For  purposes  of  determining  * 
whether  an  apphcant  qualifies  for  the 

rent  burden  preference:  F 

(1)  "Family  income"  means  Monthly       * 

Income,  as  defined  in  24  CFR  813.102.        ^ 

(2)  "Rent"  means: 

(i)  The  actiial  monthly  amount  due  F 

under  a  lease  or  occupancy  agreement  t] 

between  a  family  and  the  family's  a 

current  landlord;  and  p 

(ii)  For  utilities  purchased  directly  by 

tenants  from  utility  providers:  p 

(A)  The  utihty  allowance  for  family-  tl 
purchased  utilities  and  services  that  is  -  S 
used  in  the  HA  tenant-based  program,  or  p 

(B)  If  the  family  chooses,  the  average  a: 
monthly  payments  that  the  family  tl 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month  a 
period  or,  if  information  is  not  tl 
obtainabJe  for  the  entire  period,  for  an  ft 
appropriate  recent  period. 

(3)  Amounts  paid  to  or  on  behalf  of  b( 
a  famify  under  any  energy  assistance 
program  must  be  subtracted  from  the  b( 
otherwise  applicable  rental  amount,  to 

the  extent  that  they  are  not  included  in       u! 
the  family's  income. 

(c)  An  applicant  does  not  qualify  for        b< 
a  rent  burden  preference  if  either  of  the 
following  is  applicable:  pi 

(1)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days.  o\ 
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(ii)  A  "homeless  family"  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adeouate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(1)  A  supervised  pubHcly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing);    - 

(2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(3)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  "homeless  family"  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3)  Status  of  SBO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference, 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

§  882.521    Federal  preference:  rent  burden. 

(a}  "Rent  burden  preference"  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
.  percent  of  family  income  for  rent. 

(b)  For  purposes  of  determining 
whether  an  apphcant  qualifies  for  the 
rent  burden  preference: 

(1)  "Family  income"  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 

(2)  "Rent"  means: 

^    (ij  The  actiial  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family's 
current  landlord;  and 

(ii)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(A)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is   - 
used  in  the  HA  tenant-based  program,  or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

13)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(c)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(1)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 


(2)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  appHcanfs  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicants  refusal  to  comply  with 
applicable  program  pohcies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(i)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

Oi)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(iii)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act.  * 

PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— STATE  HOUSING 
AGENCIES 

8.  The  authority  citation  for  part  883 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1437a.  1437c,  1437f, 
and  3535(d). 

9.  Section  883.714  is  revised  and  new 
§§  883.715  through  883.718  are  added, 
to  read  as  fellows; 

§883.714    Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  "Federal  preferences"  are 

!)references  that  are  prescribed  by 
ederal  law  and  required  to  be  used  in 
the  selection  process.  See  §883. 715(a). 

(2)  "Ranking  preferences"  are 
preferences  that  may  be  established  by 
the  owner  to  use  in  selecting  among 
applicants  that  qualify  for  federal 
preferences.  See  §8a3.715(b). 

(3)  "Local  preferences"  are 
preferences  that  may  be  established  by 
the  housing  agency  administering  the 
Section  8  Certificate  and  Voucher 
program  in  the  area,  for  use  in  selecting 
among  applicants  without  regard  to 
their  federal  preference  status. 

(b)  System.  The  owmer  must  estabhsh 
a  system  for  selection  of  applicants  from 
the  waiting  list  that  includes  the 
following: 

(1)  How  the  federal  preferences  will 
be  used; 

(2)  How  any  ranking  preferences  will 
be  used; 

(3)  How  any  local  preferences  will  be 
used;  and 

(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference. 

(i)  Characteristics  of  the  unit.  The 

owner  may  match  other  characteristics 


of  the  applicant  family  with  the  type  of 
unit  available,  e.g.,  number  of 
bedrooms.  In  selection  of  a  family  for  a 
unit  that  has  special  accessibility 
features,  the  owner  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  from  those 
features  of  the  unit  (see  24  CFR  8.27  and 
100.202(c)(3)).  Also,  in  selection  of  a 
family  for  a  unit  in  a  mixed  population 
project,  the  owner  will  give  preference 
to  elderly  families  and  disabled 
families. 

(ii)  Singles  preference.  See  part  812  of 
this  chapter. 

(2)  Local  preference  admissions. 
.   (i)  If  an  owner  wants  to  use 
preferences  to  select  among  applitanfs 
without  regard  to  their  federal 
preference  status,  the  owner  must  use 
the  local  preference  system  adopted  for 
use  in  the  Section  8  Certificate  and 
Rental  Voucher  programs  (see  §  982.209 
of  this  title)  by  the  housing  agency  for 
the  jurisdiction.  If  there  is  more  than 
one  HA  for  the  jurisdiction,  the  owner 
shall  use  the  local  ((reference  system  of 
the  HA  for  the  lowest  level  of 
government  that  has  jurisdiction  where 
the  project  is  located. 

(ii)  Before  the  owner  implements  the 
HA's  local  preferences,  the  owner  must 
receive  approval  from  the  HUD  Field 
Office.  HUD  shall  review  these 
preferences  to  assure  that  they  are 
applicable  with  respect  to  any  tenant 
eligibility  Umitations  for  the  subject 
housing  and  that  they  are  consistent 
with  HUD  requirements  pertaining  to 
nondiscrimination  and  the  Affirmative 
Fair  Housing  Marketing  objectives.  If 
HUD  determines  that  the  local 
preferences  are  in  violation  of  those 
requirements,  the  owner  will  not  be 
permitted  to  admit  applicants  on  the 
basis  of  any  local  preferences. 

(iii)  "Local  preference  limit"  means 
thirty  percent  of  total  annual  admissions 
to  the  project.  In  any  year,  the  number 
of  families  given  a  preference  in 
admission  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(d)  Informing  applicants  about 
admission  preferences. 

(1)  The  owner  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  quafify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  owner  determines  that  the 
notification  to  all  apphcants  on  a 
waiting  list  required  by  paragraph  (dHl) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  owner  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  li.st  at  any  given 
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time.  The  owner,  mvist,  however,  have 
notiried  a  sufficient  lumber  of 
applicants  at  any  gi\  en  time  that,  on  the 
basis  of  the  owner's  determination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  claim  a  federal 
preference  and  the  anticipated  number 
of  project  admissions: 

(i)  There  is  an  adequate  pool  of 
applicants  who  are  itkely  to  qualify  for 
a  federal  preference:  and 

(ii)  It  is  unlikely  tlat.  on  the  basis  of 
the  owner's  framework  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  fede  -al  preferences 
claimed  by  those  alrsady  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  rece  ived  notification. 

(e)  Residency  pre)  irences — (1) 
Restrictions.  Local  residency 
requirements  are  pnihibited.  With 
respect  to  any  reside  ncy  preference, 
applicants  who  are  i  ^forking  or  who 
have  been  notified  that  they  are  hired  to 
work  in  the  jurisdiction  shall  be  treated 
as  residents  of  the  jiirisdiction.  A 
residency  preferena  ( may  not  be  based 
on  how  long  the  app  licant  has  resided 
in  or  worked  in  the  urisdiction. 

(2)  HUD  review.  |l  Reserved] 

(f)  Nondiscrimination.  (1)  Any 
selection  preference  5  that  are  used  by  an 
owner  must  be  estat  lished  and 
administered  in  acci  »rdance  with  the 
following  authorities: 

(i)  Title  VI  of  the  ( :ivil  Rights  Act  of 
1964  (42  U.S.C.  200i  ki)  and  the 
implementing  regul  itions  at  24  CFR  part 
1: 

(ii)  The  Fair  Hous  ng  Act  (42  U.S.C. 
3601-19)  and  the  in  plementing 
regulations  at  24  CF  ii  parts  100,  108, 
109,  and  110; 

(iii)  Executive  On  er  11063  on  Equal 
Opportunity  in  Hou  sing  and  the 
implementing  regul  itions  at  24  CFR  part 
107; 

(iv)  Section  504  o  the  Rehabilitation 
Act  of  1973  (29  U.SC.  794)  and  the 
implementing  regul  itions  at  24  CFR  part 
8: 

(v)  The  Age  Discr  mination  Act  of 
1975  (42  U.S.C.  6101-07)  and  the 
implementing  regul  itions  at  24  CFR  part 
146;  and 

(vi)  The  Americai  s  with  Disabilities 
Act  (42  U.S.C.  1210  1-12213)  to  the 
extent  applicable. 

(2)  Such  preferen  :es  also  must  be 
consistent  with  HUl  )'s  affirmative  fair 
housing  objectives  and  (where 
applicable)  the  owner's  HUD-approved 
affirmative  fair  housing  marketing  plan. 

(g)  Income-basedpdmission.  The 
owner  may  not  sele  :t  a  family  for 
admission  in  an  ore  er  different  from  the 
order  on  the  waitin  ,  list  for  the  purpose 


of  selecting  a  relatively  higher  income 
family  for  admission. 

(h)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  Ifthe  owner  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
owner  must  promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  a  representative  of  the  owner 
to  review  the  determination.  The 
meeting  may  be  conducted  by  any 
person  or  persons  designated  by  the 
owner,  who  may  be  an  officer  or 
employee  of  the  owTier,  including  the 
person  who  made  or  reviewed  the 
determination  or  a  subordinate 
employee.  The  procedures  specified  in 
this  paragraph  (h)(1)  must  be  carried  out 
in  accordance  with  HUD's  requirements. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age, 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 

§883.715    Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)  Faying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
owner's  system  of  administering  the 
federal  preferences  may  provide  for  use 
of  ranking  preference  for  selecting 
among  applicants  who  qualify  for 
federal  preference. 

(1)  The  owner  could  give  preference 
to  working  families — so  long  as  the 
prohibition  of  §  883.714(g)  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  (If  the  owner  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applicant  household  shall  be  given  the 
benefit  of  the  preference  ifthe  head  and 
spouse,  or  sole  member  is  age  62  or 
older  or  is  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
payments  based  on  an  individual's 


inability  to  work.)  An  owner  could  give 
preference  to  graduates  of,  as  well  as 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
The  owner  also  could  use  the  housing 
agency's  "local  preferences"  for  the 
Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  federal  preference  (e.g., 
provide  that  an  applicant  living  in 
substartdard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  liefore — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been  . 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  unit  for  the  , 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal 
preference— {1)  Basis  of  federal 
preference. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or 

(B)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  firom  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal" 
preference  ifthe  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  ifthe 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
owner  that  the  family  qualifies  for 
federal  preference.  The  owner  must 
accept  this  certification,  unless  the 
owner  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 
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(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
t>e  basis  of  a  federal  preference,  the 
owner  must  require  the  applicant  to 
provide  information  needc^d  by  the 
ovwjer  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  applicant's  current  status. 
The  applicant's  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant's  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  ht)m  one  federal 
preference  category  to  another. 

(ii)  The  owner  must  use  the 
verification  procedures  in  §  883.716(c) 
(involuntary  displacement);  §  883.717(c) 
(substandard  housing);  and  §  883.718(b) 
(rent  burden). 

(iii)  Once  the  owner  has  verified  an 
applicant's  qualification  for  a  federal 
preference,  the  owner  need  not  require 
the  applicant  to  provide  information 
needed  by  the  owner  to  verify  such 
qualification  again  unless: 

(A)  The  owner  determines 
reverffication  is  desirable  because  a  long 
time  has  passed  since  verification,  or 

(B)  The  owner  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which  o 
the  family  otherwise  qualifies  on  the  o 
basis  that  the  applicant  already  resides  1' 
in  assisted  housing;  for  example,  the  c 
actual  condition  of  the  housing  unit  P 
must  be  considered,  or  the  possibility  of  p 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated.         V 

(d)  Approval  of  special  conditions  f< 
satisfying  preference  definitions.  HUD 

may  specify  additional  conditions  under  " 

which  the  federal  preferences,  as  b 

defined  in  paragraph  (a)  of  this  section,  '< 
can  be  satisfied.  In  such  cases, 

appropriate  certification  of  qualification  P 
must  be  provided.  (See  HUD  Handbook 

4350.3,  which  is  available  at  HUD  field  ^ 

offices.)  " 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372)  -  , 

-  „  a 

§883.716    Fe<toral  preference:  involuntary      o' 
displacement  u 

(a)  How  applicant  qualifies  for  tc 

displacement  preference.  rn 

(1)  An  applicant  qualifies  for  a  federal  a| 

preference  on  the  basis  of  involuntary  m 

displacement  if  either  of  the  following  aj 

apply:  .      ~  n 

(i)  The  applicant  has  been  m 

involuntarily  displaced  and  is  not  living  m 

in  standard,  permanent  replacement  w 

housing;  or  oi 
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(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
t>>e  basis  of  a  federal  preference,  the 
owner  must  require  the  applicant  to 
provide  information  needed  by  the 
owner  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  applicant's  current  status. 
The  applicant's  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant's  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  from  one  federal 
preference  category  to  another. 

(ii)  The  owner  must  use  the 
verification  procedures  in  §  883.716(c) 
(invoJuntary  displacement);  §  883.717(c) 
(substandard  housing);  and  §  883.718(b) 
(rent  burden). 

(iii)  Once  the  ownrier  has  verified  an 
applicant's  quahfication  for  a  federal 
preference,  the  owner  need  not  require 
the  applicant  to  provide  information 
needed  by  the  owner  to  verify  such 
qualification  again  unless: 

(A)  The  owner  determines 
reverffication  is  desirable  because  a  long 
time  has  passed  since  verification,  or 

(B)  The  owner  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  appficant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 

(d)  Approval  of  special  conditions 
satisfying  preference  definitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section, 
can  be  satisfied.  Li  such  cases, 
appropriate  certification  of  qualification 
must  be  provided.  (See  HUD  Handbook 
4350.3,  which  is  available  at  HUD  field 
offices.) 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 

§  883.71 6    Federal  preference:  involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(i)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 


(ii)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(2)(i)  "Standard,  permanent 
replacement  housing"  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  "Standard,  permanent 
replacement  housing"  does  not  include: 

(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant's  spouse  or. other 
member  of  the  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant's  unit  is  uninhabitable 
because  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  Stales  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  Improvement  or  development 
program. 

(3)  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner's  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant's  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 


housing  unit  in  which  an  applicant 
resides  under  an  agreement  Uiat  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occnipied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  imit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  "Domestic  violence"  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applia^  .t  s  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  owner  must  determine,  in 
accordance  with  HUD's  administrative 
instructions,  that  the  domestic  violence 
occurred  recently  or  is  of  a  continuing 
nature;  and 

(B)  The  applicant  mu.M  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  ovioier  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  owner  may  deny  or 
terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisils. 
(i)  An  applicant  family  is 

involuntarily  displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  owner  may  establish 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  prottdion 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes. 
(i)  An  applicant  is  involuntarih 

displaced  if: 
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(A)  One  or  more  members  of  the 
applicant's  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  {has  vacated  a 
housing  unit  becausB  of  such  crime,  cR" 
the  fear  associated  vrith  «uch  crime  has 
destroyed  the  applicant's  peaceful 
enjoyment  of  tlie  unit. 

Ui)  "Hate  crime"  means  actual  or 
threatened  physical  violence  or 
intimidation  Oiat  is  nirected  against  a 
person  or  his  or  her  property  and  that 
is  based  on  thepersfin's  race,  color, 
religion,  sex.  nation  il  origin,  handicap, 
or  famiUal  status. 

(iii)  The  owner  m  ist  determine,  in 
accordance  with  HUD's  administrative 
instructions,  that  th^  hate  crime 
involved  occurred  recently  or  is  of  a 
continuing  nature. 

(7)  Displacement  ly  inaccessibility  of 
unit.  An  applicant  i  i  involuntarily 
displaced  if: 

(i)  A  member  of  tl  e  family  has  a 
mobility  or  other  im  pairment  that  makes 
the  person  unable  tc  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  persi  )n  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  ofmulti  amily  project. 
Involuntary  displaci  tmenl  includes 
displacenoent  becau  ;e  of  disposition  of 
a  multiiamUy  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Det  'eloment 
Amendments  of  1S7  8. 

(c)  Involuntary  di.  placement 
preference:  Vehfica  ion.  Verincation  of 
an  applicant's  invol  intary  displacement 
is  estabhshed  by  the  following 
documentation: 

(!)  Displacement  yy  disaster. 
Certification,  in  a  fc  -m  prescribed  by  the 
Secretary,  from  a  ue  it  or  agency  of 
government  that  an  applicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disaster  that  results  in  the 
uninhabitability  of  (n  applicant's  unit. 

{2)  Displacement  yy  govesnment 
action.  Certification,  in  a  form 
prescribed  by  the  S«  cretary,  from  a  unit 
or  agency  of  govemj  nent  that  an 
applicant  has  been  (ir  unll  be  displaced 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  )ody  or  agency  in 
connection  with  co<  e  enforcemeii  or  a 
public  improvemen  or  development 
program. 

(3)  Displacement  yy  owner  action. 
Certification,  in  a  fd  rm  prescribed  by  the 
Secretary,  from  an  owner  or  owner's 
agent  that  an  applic  int  had  to  or  will 
have  to  vacate  a  uni :  by  a  date  certain 
because  of  owner  ac  tion. 


(4)  Displacement  because  of  domestic 
violence.  Certification,  in  a  form 
prescribed  by  the  Secretary,  of 
displacement  because  of  domestic 
violence  irom  the  local  police 
department,  social  services  ageDcy„'Or 
court  of  competent  jurisdiction,  or  a 
cle]^}7nan,  physician,  or  pubhc  or 
private  lac£lity  thdt  provides  shelter  or 
counseling  to  the  victims  of  domestic 
violence. 

(5)  Displacement  to  avoid  reprisols.  A 
threat  assessment  by  a  law  enforcement 
agency. 

(6!,)  Displacement  by  hate  crime 
Certification  by  a  law  enforcement 
agency  or  other  reliable  information. 

(7)  Displacement  by  jnaccessibility  of 
unit.  Certification  by  a  health  care 
professional  that  a  family  member  has  a 
mobility  or  other  impairment  that  makes 
critical  elements  of  the  cinrent  unit 
inaccessible  and  statemextt  by  flie  owner 
that  it  is  unable  to  make  necessary 
changes  to  the  imit  to  make  it 
accessible. 

{B)  DisplacentBnt  by  HUD  disposition 
of  muhifamily  project  Certification  by 
HUO'wtth  irespect  to  the  disposition. 

§  883.71 7    Federal  preference:  substandard 
housing. 

(a)  When  uait  is  subetandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 
■{2.)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  Hush  toilet 
inside  the  unit  for  the  exclusive  nee^f 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  «xclasive 
use  of  a  family; 

(5)  Does  not  have  olectricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not.  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(i)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  en«bngers  the  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more -critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  •©r  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(2)  Homeless  family. 


(i)  An  applicant  that  is  a  "homeless 
family"  is  considered  to  be  living  in 
substandard  housing. 

(ii)  A  "homeless  family"  includes  any 
person  or  family  that: 

(A)  Lacks  8  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

CB)  Has  a  primary  nighttime  residence 
that  is: 

[J)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfaa«  betels,  congregate 
shelters,  and  transitional  housingl; 

(2)  An  institution  that  provides  a 
terhporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(3)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  "homeless  family"  does  Jiot 
include  any  jierson  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3)  Status  ofSRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO.) 
housing  qualifias  for  federal  prefeirence, 
SROiiousing  is  not  considered 
substandard  solely  because  it  does  irot 
contain  sanitary  or  food  preparation 
facilities. 

(c)  Substandard  housing  preferenoe: 
verification. 

(1)  Verification  that  an  applicant  is 
living  in  substandard  housing  consists 
of  certification,  in  a  form  iprescribed  by 
the  Secietary ,  from  a  unit  at  agency  of 
government  or  from  an  applicant's 
present  landlord  that  the  applicant'ts 
unit  is  "substandard  housing"  (as 
described  in  this  section). 

(2)  Jn  the  case  of  a  "homeless  family" 
(as  desnribed  in  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed^  the  Secretary,  of  this 
status  from  a  public  or  private  facility 
that  provides  sheltcu-  for  such 
individuals,  or  from  the  local  police 
department  or  social  services  agency. 

§  883.718    Federal  preference:  rent  burden. 

(a)  i?enf  burden  preference:  how 
determined. 

(1)  "'Rent  burden  preference"  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
percent  of  family  income  for  rerrt. 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(i)  "Family  income"  means  Monthly 
Income,  ffi  defined  in  24  CFR  813.102. 

(ii)  "Rent"  means: 

(A)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family's 
current  landlord;  and 
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(B)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(1)  The  utility  allowance  for  family- 
purchased  utihties  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(iii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance  ' 

program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to       ' 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(3)  An  apphcant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  appUcable: 

(i)  The  apphcant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant's  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(A)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under  a 
section  236(f)(2)  of  the  National  Housing  ti 
Act.  fi 

(b)  Rent  burden  preference: 
verification  of  income  and  rent.  The  b 

owner  must  verify  that  an  applicant  is 
paying  more  than  50  percent  of  family        h 
income  for  rent,  as  follows: 

(1 )  How  to  verify  income.  The  owner  u 
must  verify  a  family's  income  by  using 

the  standards  and  procedures  that  it  b 

uses  to  verify  family  income  imder  24 
CFR  part  813.  p 

(2)  How  to  verify  rent.  The  owner 
must  verify  the  amount  due  to  the 
family's  landlord  (or  cooperative)  under     o 
the  lease  or  occupancy  agreement:  o 

(i)  By  requiring  the  family  to  furnish  u 

copies  of  its  most  recent  rental  (or  b 

cooperative  charges)  receipts  (which  u 

may  include  canceled  checks  or  money  f« 

order  receipts)  or  a  copy  of  the  family's  t( 

current  lease  or  occupancy  agreement,  d 

or  f( 

(ii)  By  contacting  the  landlord  (or  1 

cooperative)  or  its  agent  directly.  k 

(3)  Utilities.  To  verify  the  actual  p 
amount  that  a  family  paid  for  utilities  t( 
and  other  housing  services,  the  owner  k 
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(B)  For  utilities  purchased  directly  by 
tenants  firom  utility  providers: 

(1)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-monlh 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(iii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(3)  An  apphcant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  appUcable: 

(i)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant's  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(A)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

(b)  Rent  burden  preference: 
verification  of  income  and  rent.  The 
owner  must  verify  that  an  applicant  is 
paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

(1)  How  to  verify  income.  The  owner 
must  verify  a  family's  income  by  using 
the  standards  and  procedures  that  it 
uses  to  verify  family  income  under  24 
CFR  part  813. 

(2)  How  to  verify  rent.  The  owmer 
must  verify  the  amount  due  to  the 
family's  landlord  (or  cooperative)  under 
the  lease  or  occupancy  agreement: 

(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  checks  or  money 
order  receipts)  or  a  copy  of  the  family's 
current  lease  or  occupancy  agreement, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(3)  Utilities.  To  verify  the  actual 
amount  that  a  family  paid  for  utilities 
and  other  housing  services,  the  owner 


must  require  the  family  to  pro^^de 
copies  of  the  appropriate  bills  or 
receipts,  or  must  obtain  the  information 
directly  from  the  utility  or  service 
supplier. 

PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM, 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

10.  The  authority  citation  for  part  884 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c.  1437f. 
and  3535(d). 

11.  Section  884.226  is  revised  and 
new  §§  884.227  through  884.230  are 
added,  to  read  as  follows: 

§884.226    Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences, 

(1)  "Federal  preferences"  are 
preferences  that  are  prescribed  by 
federal  law  and  required  to  be  used  in 
the  selection  process.  See  $  884.227(a). 

(2)  "Ranking  preferences"  are 
preferences  that  may  be  established  by 
the  owner  to  use  in  selecting  among 
appUcants  that  qualify  for  iimleral 
preferences.  See  $  884.227(b). 

(3)  "Local  preferences"  are 
preferences  that  may  be  established  by 
the  housing  agency  administering  the 
Section  8  Qsrtificate  and  Voucher 
program  in  the  area,  for  use  in  selecting 
among  applicants  without  regard  to 
their  federal  preference  status. 

(b)  System.  The  owner  must  establish 
a  system  for  selection  of  applicants  bom 
the  waiting  list  that  includes  the 
following: 

(1)  How  the  federal  preferences  will 
be  used; 

(2)  How  any  ranking  preferences  will 
be  used; 

(3)  How  any  local  preferences  will  be 
used;  and 

(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference. 

(i)  Characteristics  of  the  unit.  The 
owner  may  match  other  characteristics 
of  the  applicant  family  with  the  type  of 
unit  available,  e.g.,  number  of 
bedrooms.  In  selection  of  a  family  for  a 
unit  that  has  special  accessibility 
features,  the  owner  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  from  those 
features  of  the  unit  (see  24  CFR  8.27  and 
100.202(c)(3)).  Also,  in  selection  of  a 
family  for  a  unit  in  a  mixed  population 
project,  the  owner  will  give  preference 
to  elderly  famihes  and  disabled 
families. 


(ii)  Singles  preference.  See  part  812  of 
this  chapter. 

(2)  Local  preference  admissions. 

(i)  If  an  owner  wants  to  use 
preferences  to  select  among  applicants 
without  regard  to  their  federal 
preference  status,  the  owner  must  use 
the  local  preference  system  adopted  for 
use  in  the  Section  8  Certificate  and 
Rental  Voucher  programs  (see  §  982.209 
of  this  title)  by  the  housing  agency  for 
the  jurisdiction.  If  there  is  more  than 
one  HA  for  the  jurisdiction,  the  owner 
shall  use  the  local  preference  system  of 
the  HA  for  the  lowest  level  of 
government  that  has  jurisdiction  where 
the  project  is  located. 

(iO  Before  the  owner  implements  the 
HA's  local  preferences,  the  owner  must 
receive  approval  from  the  HUD  Field 
Office.  HLnD  shall  review  these 
preferences  to  assure  that  they  are 
applicable  with  respect  to  any  tenant 
eligibility  limitations  for  the  subject 
housing  and  that  they  are  consistent 
with  HUD  requirements  pertaining  to 
nondiscrimi nation  and  the  Affirmative 
Fair  Housing  Marketing  objectives.  If 
HUD  determines  that  the  local 
preferences  are  in  violation  of  those 
requirements,  the  owner  will  not  be 
permitted  to  admit  applicants  on  the 
basis  of  any  local  preferences. 

(iii)  "Local  preference  limit"  means 
thirty  percent  of  total  ajmual  admissions 
to  the  project.  In  any  year,  the  number 
of  families  given  preference  in 
admission  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit 

(d)  Informing  applicants  about 
admission  preferences. 

(1)  The  owner  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  owner  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  owner  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  owner,  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  owner's  determination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  claim  a  federal 
preference  and  the  anticipated  number 
of  project  admissions: 

(i)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  owner's  framework  for  applying  the 
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preferences  under  pafagraph  (b)  of  this 
section  and  the  federal  preferences 
claimed  ijySiose  already  on  the  waiting 
list,  any  applicant  vvl^o  has  not  been  so 
notified  would  receiMe  assistance  before 
those  who  have  receiifed  notificalion. 

(e)  Eesidency  preferences.  (1) 
Restrictions.  Local  residency 
requirements  are  pronibited.  With 
respect  to  any  residei^y  preference, 
appbcants  who  are  vMocking  or  who 
have  been  notified  that  they  are  hired  to 
work  in  the  pirisdicti  an  shall  be  treated 
as  residents  of  the  juirsdidtion.  A 
residency  preference  may  not  be  based 
on  how  long  the  appl  leant  has  resided 
in  or  worked  in  the  ji  risdiction. 

(2)  HUD  review.  IRi  ►served) 

(f)  Nondiscriminati  on.  (1)  Any 
selection  preferences  that  are  used  by  an 
owner  must  be  establ  shed  and 
administered  in  acco  dance  with  the 
following  authorities 

(i)  Title  \1  of  the  C  vil  Rights  Act  of 
1964  (42U.S.C.  20001)  and  the 
implementing  regulai  ions  at  24  CFR  part 
1; 

(ir)  The  Fair  Housii  ig  Act  (42  U.S.C. 
3601-3619)  and  the  i  fnplementrng 
regulations  art  24  CFF  parts  lOG,  108. 
109.  and  110; 

(iif)  Executive  Ord<  ir  11063  on  Equal 
Opportunity  in  Hous  ng  end  the 
implementing  regulai  inns  at  24  CFR  part 
107; 

(iv)  Section  504  of:  lie  Rehabilitation 
Act  of  1973  (29  U.S.C  .  794)  and  the 
implementing  regula  ions  at  24  CFR  part 
8; 

(v)  The  Age  Discrii  lination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulai  ions  at  24  QH  part 
146/ and 

i)  The  American!  with  Disabilities 
Act  (42  U.S.C  12101  -12213)  to  the 
extent  ara^icable. 

(2)  Suoi  prefereno  «  aLso  must  be 
consistent  with  HI.TD  s  affirmative  fair 
housing  objectives  ai  d  (where 
applicable)  the  owne  -'s  HUD-app roved 
affirmative  fair  housi  ag  marketing  plan. 

(g)  Income-based  a  Amission.  The 
owner  may  not  selecl  a  family  for 
admission  in  an  orde  •  different  from  the 
order  on  the  waiting  ist  for  the  purpose 
of  selecting  e  relative  ly  higher  income 
family  for  admission, 

(h)  Notice  and  opp  jrtunityfor  a 
meeting  where  prefe:  ence  is  denied. 

(1)  If  the  owner  del  ermines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  b  f  the  appHcant,  the 
owner  must  prompt!;  give  the  applicant 
written  notice  of  the  ietermination.  The 
notice  mufit  contain  «i  brief  statement  of 
the  reasons  for  the  d«  termination,  and 
state  that  the  applica  it  has  the  right  to 
meet  with  a  represen  atrve  of  the  owner 


to  review  the  determination.  The 
meeting  may  be  conducted  try  any 
person  or  persoits  designated  by  the 
owner,  who  may  be  an  nfficer  or 
employee  of  the  owner,  including  1)ie 
person  who  made  or  reviewed  the 
detenuinatioQ  or  a  subordinate 
employee.  The  procedures  epediied  in 
this  paragraph  (h)(1)  muti  be  carried  out 
in  accordance  with  HUD's  xequirements. 

(2)  The  applicant  may  exercise  other 
ri^s  if  the  appbcant  believes  that  the 
applicant  has  been  discriininated 
against  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age. 
disability  or  familial  status. 

(Approved  by  the  Office  of  ManagBment  and 
Budget  under  0MB  coutiol  Aumber  2502- 
0372) 

§  884.227    Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  iaw  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Lhring  is  substandard  hoiKing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)Peying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  prefereDceKiseiecticm 
among  federal  preference  holders.  The 
owner's  system  of  administering  the 
federal  preferences  may  provide  for  use 
of  rankhig  preference  for  selecting 
amomg  applicants  who  qualify  for 
federal  preference. 

(1)  The  owner  could  give  preference 
to  working  families — so  kmg  as  the 
pnihibrtion  of  §  864.228(g)  against 
selection  baaed  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  (If  the  owner  adapts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applicant  household  shall  be  given  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member  is  age  62  or 
older  or  is  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
pa5rments  based  on  an  individual's 
inability  to  work.)  An  owner  could  give 
preference  to  graduates  of,  as  well  as 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
The  owner  also  could  use  the  housing 
agency's  'local  preferences"  for  the 
Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 


[i)  Aggregating  the  federal  preferences 
(e.g..  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  federal  preference  (e^., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistaiu:e  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  .or  slower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal  preference. 
(1)  Basis  of  federal  preference. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  llie  applicant  nas  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or 

(B)  The  appHcarrt  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal 
preference  if  the  apphcant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  sheher  for  the 
homeless  is  considered  as  living  in 
substandard  housing.    - 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
owner  that  the  family  qualifies  for 
federal  preference.  "The  owner  must 
accept  this  certification,  unless  the    . 
owner  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
the  basis  of  a  federal  preference,  the 
owner  must  require  the  applicant  to 
provide  information  needed  by  the 
owner  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  applicant's  current  status. 
The  applicant's  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant's  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 


including  a  change  from  one  federal 
preference  category  to  another. 

(ii)  The  owner  must  use  the 
verification  procedures  in  §  884.228(c) 
(involuntary  displacement);  §  884.229(c) 
(substandard  housing);  and  §  884.230(b) 
(rent  burden). 

(iii)  Once  the  owner  has  verified  an 
applicant's  qualification  for  a  federal 
preference,  the  owner  need  not  require   ■> 
the  applicant  to  provide  information 
needed  by  the  owner  to  verify  such 
qualification  again  unless: 

{A)  The  owner  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 
-  (B)  The  owner  has  reasonable  grounds 
'  to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 

(d)  Approval  of  special  conditions 
satisfying  preference  definitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section, 
can  be  satisfied.  In  such  cases, 
appropriate  certification  of  qualification 
must  be  provided.  (See  HUD  Handbook 
4350.3.  which  is  available  at  HUD  field 
offices.) 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 

§  884.228    Federal  preference:  involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(i)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 

(ii)  The  apphcant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(2){i)  "Standard,  permanent 
replacement  housing"  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  "Standard,  permanent  i 

replacement  housing"  does  not  include:     ( 
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including  a  change  from  one  federal 
preference  category  to  another. 

(ii)  The  owner  must  use  the 
verification  procedures  in  §  884.228(c) 
(involuntary  displacement);  §  884.229(c) 
(substandard  housing);  and  §  884.230(b) 
(rent  burden). 

(iii)  Once  the  owner  has  verified  an 
applicant's  qualification  for  a  federal 
preference,  the  owner  need  not  require 
the  applicant  to  provide  information 
needed  by  the  owner  to  verify  such 
qualification  again  unless: 

i.A)  The  owner  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 
-  (B)  The  owner  has  reasonable  grounds 
'  to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 

(d)  Approval  of  special  conditions 
satisfying  preference  definitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section, 
can  be  satisfied,  hi  such  cases, 
appropriate  certification  of  qualification 
must  be  provided.  (See  HUD  Handbook 
4350.3.  which  is  available  at  HUD  field 
offices.) 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 

§  6d4.228    Federal  preference:  involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  quahfies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(i)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 

(ii)  The  appHcant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(2)(i)  "Standard,  permanent 
replacement  housing"  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  "Standard,  permanent 
replacement  housing"  does  not  include: 


(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant's  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

{^)  Meaning  of  involuntary 
displacement  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1 )  Displacement  by  disaster.  An 
.  applicant's  imit  is  uninhabitable 

because  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  writh  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  apolicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  ovkmer  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner's  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  by  the  ov»rner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant's  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant's  housing  unit  for 
rehabihtation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  Jinit  for  the  ovraer's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  appUcant 
resides  under  an  agreement  that  the  imit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  resuU 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 


(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  vkrith  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  appHcant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  "Domestic  violence"  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  femily  by  a  spouse  or  other 
member  of  the  applicant's  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  owner  must  determine,  in 
accordance  with  HUD's  administrative 
instructions,  that  the  domestic  violence 
occurred  recently  or  is  of  a  continuing 
nature;  and 

(B)  The  appUcant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unle.ss  the  owner  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  owner  may  deny  or 
terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 
(i)  An  appUcant  family  is 
involuntarily  displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  owner  may  establish 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes. 

(i)  An  appUcant  is  involuntarily  . 
displaced  if: 

(A)  One  or  more  members  of  the 
applicant's  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  appUcant's  peaceful 
enjoyment  of  the  unit. 

(ii)  "Hate  crime"  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed -against  a 
person  or  his  or  her  property  and  that 
ic  based  on  the  person's  race,  color, 
religion,  sex.  national  origin,  handicap, 
or  familial  status. 
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(iii)  The  owner  m  ist  determine,  in 
accordance  with  Hl|D's  administrative 
instructions,  that  the  hate  crime 
involved  occiirred  recently  or  is  of  a 
continuing  nature. 

(7)  Displacement  ly  inaccessibility  of 
unit.  An  applicant  ii  involuntarily 
displaced  if: 

(i)  A  member  of  tt  e  family  has  a 
mobility  or  other  im  pairment  that  makes 
the  person  unable  tc  use  critical 
elements  of  the  unit  and 

(ii)  The  owner  is  r  ot  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  pers(  m  as  a  reasonable 
accommodation. 

(8)  Displacement  i  >ecause  of  HUD 
disposition  of  muhifpmHy  project. 
Involuntary  displacement  includes 
displacement  becau|e  of  disposition  of 
a  multifamily  rental^ousing  project  by 
HUD  under  section  io3  of  the  Housing 
and  Community  De\|eloment 
Amendments  of  197f 

(c)  Involuntary  dii 


lacement 
on.  Verification  of 

tary  displacement 
following 


^y  disaster. 

prescribed  by  the 


preference:  Verifica 
an  applicant's  invol 
is  established  by  thi 
documentation 

(1)  Displacement 
Certification,  in  a  foi 
Secretary,  from  a  unit  or  agency  of 
government  that  an  fpplicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disaster  that  results  i  n  the 
uninhabitability  of  a  i  applicant's  unit. 

(2)  Displacement  I  y  government 
action.  Certification,  in  a  form 
prescribed  by  the  So:retary,  from  a  unit 
or  agency  of  govemn  lent  that  an 
applicant  has  been  or  will  be  displaced 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  )y  any  State  or 
local  governmental  t  ody  or  agency  in 
connection  with  coda  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  I  y  owner  action. 
Certification,  in  a  foi  m  prescribed  by  the 
Secretary,  from  an  o'  vner  or  owner's 
agent  that  an  applicant  had  to  or  will 
have  to  vacate  a  unit  by  a  date  certain 
because  of  owner  acl  ion. 

(4)  Displacement  I  ecause  of  domestic 
violence.  Certification,  in  a  form 
prescribed  by  the  Se  :retary,  of 
displacement  becaus  b  of  domestic 
violence  from  the  lo<  al  police 
department,  social  sirvices  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  j  rovides  shelter  or 
counseling  to  the  vie  tims  of  domestic 
violence. 

(5)  Displacement  t )  avoid  reprisals.  4 
threat  assessment  by  a  law  enforcement 
agency. 


(6)  Displacement  by  hate  crime. 
Certification  by  a  law  enforcement 
agency  or  other  reliable  information. 

(7)  Displacement  by  inaccessibility  of 
unit.  Certification  by  a  health  care 
professional  that  a  family  member  has  a 
mobility  or  other  impairment  that  makes 
critical  elements  of  the  current  unit 
inaccessible  and  statement  by  the  owner 
that  it  is  imable  to  make  necessary 
changes  to  the  unit  to  make  it 
accessible. 

(8)  Displacement  by  HUD  disposition 
of  multifamily  project.  Certification  by 
HUD  with  respect  to  the  disposition. 

§  884.229    Federal  preference:  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated: 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family: 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen:  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(i)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defecis  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(2)  Homeless  family. 

(i)  An  applicant  that  is  a  "homeless 
family"  is  considered  to  be  living  in 
substandard  housing. 

(ii)  A  "homeless  family"  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

[1]  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 


(2)- An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(3)  A  public  or  private  place  not 
designed  for.  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  "homeless  family"  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3)  Status  ofSRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference, 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

(c)  Substandard  housing  preference: 
verification. 

(1)  Verification  that  an  applicant  is 
living  in  substandard  housing  consists 
of  certification,  in  a  form  prescribed  by 
the  Secretary,  from  a  unit  or  agency  of 
government  or  from  an  applicant's 
present  landlord  that  the  applicant's 
unit  is  "substandard  housing"  (as 
described  in  this  section). 

(2)  In  the  case  of  a  "homeless  family" 
(as  described  in  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed  by  the  Secretary,  of  this 
status  from  a  public  or  private  facility 
that  provides  shelter  for  such 
individuals,  or  from  the  local  police 
department  or  social  services  agency. 

§ 884.230    Federal  preference:  rent  burden. 

(a)  Rent  burden  preference:  how 
determined. 

(1)  "Rent  burden  preference"  means 
the  federal  preference  for  admission  of 
applicants  Uiat  pay  more  than  50 
percent  of  family  income  for  rent. 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(i)  "Family  income"  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 
(ii)  "Rent"  means: 

(A)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family's 
current  landlord;  and 

(B)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(1)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or.  if  information  is  not 
obtainable  for  the  entire  period,  for  aii 
appropriate  recent  period. 

(iii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 


program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  appficable: 

(i)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  perc^t  of  family  income  to  rent  a 
unit  because  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant's  refusal  to  comply  vrith 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(A)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(0(2)  of  the  National  Housing 
Act.  * 

(b)  Bent  burden  preference: 
verification  of  income  and  rent.  The 
owner  must  verify  that  an  apphcant  is 
paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

(1)  How  to  verify  income.  The  owner 
must  verify  a  family's  income  by  using 
the  standards  and  procedures  that  it 
uses  to  verify  family  income  under  24 
CFR  part  813. 

(2)  How  to  verify  rent.  The  owner 
must  verify  the  amount  due  to  the 
family's  landlord  (or  cooperative)  under 
the  lease  or  occupancy  agreement: 

(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  checks  or  money 
order  receipts)  or  a  copy  of  the  family's 
current  lease  or  occupancy  agreement, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(3)  Utilities.  To  verify  the  actual 
amount  that  a  family  paid  for  utilities 
and  other  housing  services,  the  owner 
must  require  the  family  to  provide     ■ 
copies  of  the  appropriate  bills  or 
receipts,  or  must  obtain  the  information 
directly  from  the  utility  or  service 
supplier. 

PART  885-LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR 
HANDICAPPED 

12.  The  authority  citation  for  part  885 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701q;  42  II.S.C. 
1437fand3535|d). 
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program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(il  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  percept  of  family  income  to  rent  a 
unit  because  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant's  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(A)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(0(2)  of  the  National  Housing 
Act.  •* 

(b)  Rent  burden  preference: 
verification  of  income  and  rent.  The 
owner  must  verify  that  an  applicant  is 
paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

(1)  How  to  verify  income.  The  owner 
must  verify  a  family's  income  by  using 
the  standards  and  procedures  that  it 
u.ses  to  verify  family  income  under  24 
CFR  part  813. 

(2)  How  to  verify  rent.  The  owner 
must  verify  the  amount  due  to  the 
family's  landlord  (or  cooperative)  under 
the  lease  or  occupancy  agreement: 

(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  checks  or  money 
order  receipts)  or  a  copy  of  the  family's 
current  lease  or  occupancy  agreement, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(3)  Utilities.  To  verify  the  actual 
amount  that  a  family  paid  for  utilities 
and  other  housing  services,  the  owner 
must  require  the  family  to  provide 
copies  of  the  appropriate  bills  or 
receipts,  or  must  obtain  the  information 
directly  from  the  utility  or  service 
supplier. 

PART  88S-LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR 
HANOiCAPPEO 

12.  The  authority  citation  for  part  885 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701q;  42  U.SJC. 
1437fand3535|d). 


13.  Section  885.427  isrevised  to  read 
as  follows: 

§885.427    Selection  preferences. 

The  provisions  of  §§880.613-880.617 
of  this  chapter  are  applicable  to  projects 
assisted  under  subpart  B  of  this  part. 

PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— SPECIAL  ALLOCATIONS 

14.  The  authority  dtation  for  part  886 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f 
and  3535(d). 

Subpart  A— Additional  Assistance 
Program  for  Projects  With  HUD- 
Insured  and  HUD-Held  Mortgages 

15.  Section  886.133  is  redesignafed  as 
§  886.138;  §  886.132  is  revised;  and  new 
§§  886.133  through  886.136  are  added, 
to  read  as  follows: 

§  886. 1 32    Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  "Federal  preferences"  are 
preferences  that  are  prescribed  by 
federal  law  and  required  to  be  used  in 
the  selection  process.  See  §  886.133(a). 

(2)  "Ranking  preferences"  are 
preferences  that  may  be  established  by 
the  owner  to  use  in  selecting  among 
applicants  that  quaUfy  for  federal 
preferences.  See  §  886.133(b). 

(3)  "Local  preferences"  are 
preferences  that  may  be  established  by 
the  housing  agency  administering  the 
Section  8  Certificate  and  Voucher 
program  in  the  area,  for  use  in  selecting 
among  applicants  without  regard  to 
their  federal  preference  status. 

(b)  System.  The  owner  must  establish 
a  system  for  selection  of  applicants  from 
the  waiting  list  that  includes  the 
following: 

(1)  How  the  federal  preferences  will 
be  used; 

(2)  How  any  ranking  preferences  will 
be  used; 

(3)  How  any  local  preferences  will  be 
used;  and 

(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference. 

(i)  Characteristics  of  the  unit.  The 
owmer  may  match  other  characteristics 
of  the  applicant  family  with  the  type  of 
unit  available,  e.g.,  number  of 
bedrooms.  In  selection  of  a  family  for  a 
unit  that  has  special  accessibility 
features,  the  owner  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  from  those 
features  of  the  unit  (see  24  CFR  8.27  and 


100.202(c)(3)).  Also,  in  selection  of  a 
family  for  a  unit  in  a  mixed  populfltfon 
project,  the  owner  will  give  preference 
to  elderly  families  and  disabled 
families. 

(ii)  Singles  preference.  See  part  812  of 
this  chapter. 

(2)  Local  preference  admissions. 

(i)  If  an  owner  wants  to  use 
preferences  to  select  among  applicants 
without  regard  to  their  federal 
preference  status,  the  owner  must  use 
the  local  preference  system  adopted  for 
use  in  the  Section  8  Certificate  and 
Rental  Voucher  programs  (see  §  982.209 
of  this  title)  by  the  housing  agency  for 
the  jurisdiction.  If  there  is  more  than 
one  HA  for  the  jurisdiction,  the  owner 
shall  use  the  local  preference  system  of 
the  HA  for  the  lowest  level  of 
government  that  has  jurisdiction  where 
the  project  is  located. 

(ii)  Before  the  owner  implements  the 
HA's  local  preferences,  the  owner  must 
receive  approval  from  the  HUD  Field 
Office.  HUD  shall  review  these 
preferences  to  assure  that  they  are 
applicable  with  respect  to  any  tenant 
eligibility  limitations  for  the  subject 
housing  and  that  they  are  consistent 
with  HUD  requirements  pertaining  to 
nondiscrimination  and  the  Affirmative 
Fair  Housing  Marketing  objectives.  If 
HUD  determines  that  the  local 
preferences  are  in  violation  of  those 
requirements,  the  owner  will  not  be 
permitted  to  admit  applicants  on  the 
basis  of  any  local  preferences. 

(iii)  "Local  preference  limit"  means 
thirty  percent  of  total  annual  admissions 
to  the  project.  In  any  year,  the  number 
of  families  given  preference  in 
admission  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(3)  Prohibition  of  preference  if 
applicant  was  evicted  for  drug-related 
criminal  activity.  The  owner  may  not 
give  a  preference  to  an  applicant 
(federal  preference,  local  preference  or 
ranking  preference)  if  any  member  of 
the  family  is  a  person  who  was  evicted 
during  the  past  three  years  because  of 
drug-related  criminal  activity  from 
housing  assisted  under  a  1937  Housing 
Act  program.  However,  the  owner  may 
give  an  admission  preference  in  any  of 
the  following  cases: 

(i)  If  the  ouTier  determines  that  the 
evicted  person  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  owner; 

(ii)  If  the  owner  determines  that  the 
evicted  person  clearly  did  not 
participate  in  or  know  about  the  drug- 
related  criminal  activity;  or"* 
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(iii)  If  the  owner  determines  that  the 
evicted  person  no  linger  participates  in 
any  drug-related  criminal  activity. 

(d)  Informing  applicants  about 
admission  preferenf:es. 

(1)  The  owner  m^st  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  owner  determines  that  the 
notification  to  all  abplicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  owner  may 
provide  this  notific  ition  to  fewer  than 
all  applicants  on  ths  Ust  at  any  given 
time.  The  owner,  must,  however,  have 
notified  a  sufHcienI  number  of 
applicants  at  any  givren  time  that,  on  the 
basis  of  the  owner's  determination  of 
the  number  of  appl  cants  on  the  waiting 
list  who  already  claim  a  federal 
preference  and  the  anticipated  number 
of  project  admissions: 

(i)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  owner's  framevyork  for  applying  the 
preferences  under  paragraph  (b)  of  this 
section  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  ^jkrho  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(e)  Residency  preferences.  (1) 
Festrictions.  Local  fesidency 
requirements  are  prohibited.  With 
respect  to  any  residency  preference, 
applicants  who  are  working  or  who 
have  been  notified  mat  they  are  hired  to 
work  in  the  jurisdiction  shall  be  treated 
as  residents  of  the  jurisdiction.  A 
residency  preference  may  not  be  based 
on  how  long  the  applicant  has  resided 
in  or  worked  in  thej  jurisdiction. 

(2)  HUD  review.  (Reserved) 

{{)  Nondiscriminption.  (1)  Any 
selection  preferences  that  are  used  by  an 
owner  must  be  established  and 
administered  in  accordance  with  the 
following  authorities: 

(i)  Title  VI  of  the|Gvil  Rights  Act  of 
1964  (42  U.S.C  20^0d)  and  the 
implementing  regu  lations  at  24  CFR  part 
1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619)  and  thfimplementing 
regulations  at  24  CFR  parts  100, 108, 
109,  and  110; 

(iii)  Executive  Older  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regu  ations  at  24  CFR  part 


107; 


(iv)  Section  504  of  the  Rehabilitation 


Act  of  1973  (29  U.! 


C.  794)  and  the 


implementing  regulations  at  24  CFR  part 
8; 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146; and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Sucn  preferences  also  must  be 
consistent  with  HUD's  affirmative  fair 
housing  objectives  and  (where 
applicable)  the  owner's  HUD-approved 
affirmative  fair  housing  marketing  plan. 

(g)  Income-based  admission.  The 
owner  may  not  select  a  family  for 
admission  in  an  order  difl^erent  from  the 
order  on  the  waiting  list  for  the  purpose 
of  selecting  a  relatively  higher  income 
family  for  admission. 

(h)  Nofice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  owner  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
owner  must  promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  a  representative  of  the  owner 
to  review  the  determination.  The 
meeting  may  be  conducted  by  any 
person  or  persons  designated  by  the 
owner,  who  may  be  an  officer  or 
employee  of  the  owner,  including  the 
person  who  made  or  reviewed  the 
determination  or  a  subordinate 
employee.  The  procedures  specified  in 
this  paragraph  (h)(1)  must  be  carried  out 
in  accordance  with  HUD's  requirements. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age, 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2502- 
0372) 

§  8M.1 33    Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);. or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
owner's  system  of  administering  the 
federal  preferences  may  provide  for  use 
of  ranking  preference  for  selecting 
among  applicants  who  qualify  for 
federal  preference. 


(1)  The  owner  could  give  preference 
to  working  families — so  long  as  the 
prohibition  of  §886. 132(g)  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 
basis  of  age  or  disability  are  not 
violated.  (If  the  owner  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applicant  household  shall  be  gwen  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member  is  age  62  or 
older  or  is  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
payments  based  on  an  individual's 
inability  to  work.)  An  owner  could  give 
preference  to  graduates  of,  as  well  as 
active  participants  in,  educational  and 
training  programs  that  are  designed  to  " 
prepare  individuals  for  the  job  market. 
The  owner  also  could  use  the  housing 
agency's  "local  preferences"  for  the 
Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g..  provide  that  two  federal 
preferences  outweigh  one); 

(iij  Giving  greater  weight  to  holders  of 
a  particular  federal  preference  (e.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  imfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal  preference. 
[1)  Basis  of  federal  preference. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or 

(B)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of  ' 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal 


preference  if  the  apphcant  is  living  in    • 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
•substandard  housing. 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paving  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
owner  that  the  family  qualifies  for 
federal  preference.  The  owner  must 
accept  this  certification,  unless  the 
owner  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 

(3)  Verification  of  preference.  .    . 
(i)  Before  admitting-an  applicant  on 

tne  basis  of  a  federal  preference,  the 
owner  must  require  the  applicant  to 
provide  information  needed  by  the 
owner  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  applicant's  current  status. 
The  applicant's  cujrent  status  must  be 
determined.without  regard  to  whether 
there  has  been  a  change  in  the 
applicant's  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  from  one  federal 
preference  category  to  another. 

{ii)  The  owTier  must  use  the 
verification  procedures  in  §886.134(c) 
(involuntary  displacement);  §886. 135(c) 
(substandard  housing);  and  §886.1 36(b) 
(rent  burden). 

(iii>Once  the  owner  has  verified  an- 
applicant's  qualification  for  a  federal 
preference,  the  owner  need  not  require 
the  applicant  to  provide  information 
needed  by  the  owner  to  verify  such 
quahfication  again  unless: 

(A)  The  owrner  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 

(B)  The  owner  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
miist  be  considered,  or  the  possibifity  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 

(d)  Approval  of  special  condition^ 
satisfying  preference  definitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section, 
can  be  satisfied.  In  such  cases, 
appropriate  certification  of  qualification 
must  be  provided.  (See  HLTD  Handbook 
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preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paving  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
owner  that  the  family  qualifies  for 
federal  preference.  The  owner  must 
accept  this  certification,  unless  the 
owner  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 

(3)  Verification  of  preference.  .    . 
(i)  Before  admitting-an  applicant  on 

tne  basis  of  a  federal  preference,  the 
owner  must  require  the  applicant  to 
provide  information  needed  by  the 
owner  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  applicant's  current  status. 
The  applicant's  ciurent  status  must  be 
determined.without  regard  to  whether 
there  has  been  a  change  in  the 
applicant's  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  from  one  federal 
preference  category  to  another, 
{ii)  The  ovmer  musi  use  thjB 
verification  procedures  in  §  886.134(c) 
(Involuntary  displacement);  §886. 135(c) 
(substandard  housing),  and  §886.1 36(b) 
(rent  burden). 

(iii)- Once  the  owner  has  verified  an- 
applicant's  qualification  for  a  federal 
preference,  the  owner  need  not  require 
the  applicant  to  provide  information 
needed  by  the  owner  to  verify  such 
quahfication  again  unless: 

(A)  The  owner  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 

(B)  The  owner  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  appHcant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  akeady  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
miist  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 

(d)  Approval  of  special  conditions 
satisfying  preference  definitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section, 
can  be  satisfied.  In  such  cases, 
appropriate  certification  of  qualification 
must  be  provided.  (See  HUD  Handbook 


4350.3.  which  is  available  at  HUD  field 
offices.) 

(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number 
2502-0372) 

§886.134    Federal  preference:  Involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(i)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 

(ii)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  ftxim  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(2)(i)  "Standard,  permanent 
replacement  housing"  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 
(B> That  is  adequate  for  the  family 

size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  '"Standard,  permanent 
replacement  housing"  does  not  include: 

(AJ  Transient  facilities,  su^h  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or  _ 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant's  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

.  (bj  Meaning  of  involuntary 
displacement.  Ao  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  appficant  lives  because 
of  one  or  more  of  the  following: 

U)  Displacement  by  disaster.  An 
applicant's  unit  is  uninhabitable 
because  of  a  disaster,  such  as  a  fire  or 
fiood. 

(2)  Displacement  by  goveniment 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
prooam. 

(3)  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  ov«ier 
.forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner's  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 


(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  appUcant's  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to.  conversion  of  an 

•  applicant's  housing  unit  to  non-rental  nr 
non-residential  use;  closing  of  an 

.  applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  resuh 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  ovmer  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  tlUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic^ 
violence. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  Because  of  domestic 
violence,  or 

(B)  The  apphcant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  "Domestic  violence"  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant's  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence; 

(A)  The  owner  must  determine,  in 
accordance  with  HUD's  administrative 
instructions,  that  the  domestic  violence 
occurred  recently  or  is  of  a  continuing 
nature;  and 

(B)  The  apphcant  must  certify  that  the 
person  who  engaged  in  such  violence 
wfill  not  reside  with  the  applicant  family 
unless  the  ovmer  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  owner  may  deny  or 
terminate  a^istance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 
(i)  An  applicant  family  is 
involuntarily  displaced  if: 
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(A)  Family  memberfe  provided 
information  on  crimiaal  activities  to  a 
law  enforcement  agency:  and 

(B)  Based  on  a  threiit  assessment,  a 
law  enforcement  aget  cy  recommends 
rehousing  the  family  io  avoid  or 
minimize  a  risk  of  vi(jlence  against 
family  members  as  a  teprisal  for 
providing  such  information, 

(ii)  The  owner  mayjestablish 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  b  '  bate  crimes. 
(i)  An  applicant  is  nvoluntarily 

displaced  if: 

(A)  One  or  more  mi  imbers  of  the 
applicant's  family  ha  re  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  hias  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  wi  th  such  crime  has 
destroyed  the  applicant's  peaceful 
enjoyment  of  the  uni  . 

(ii)  "Hate  crime"  it  eans  actual  or 
threatened  physical  \  iolence  or 
intimidation  that  is  d  irected  against  a 
person  or  his  or  her  f  roperty  and  that 
is  based  on  the  perso  I's  race,  color, 
religion,  sex,  nationa  origin,  handicap, 
or  familial  status. 

(iii)  The  owner  rau  5t  determine,  in 
accordance  with  HUl  )'s  administrative 
instructions,  that  the  hate  crime 
involved  occurred  re  :ently  or  is  of  a 
continuing  nature. 

(7)  Displacement  b  y  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  th( »  family  has  a 
mobility  or  other  im|iairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  n  )t  legally  obligated 
to  make  the  changes  ;o  the  unit  that 
would  make  critical  i  tlements  accessible 
to  the  disabled  perso  n  as  a  reasonable 
accommodation. 

(8)  Displacement  I  ecause  of  HUD 
dispositJon  ofmultif  rniily  project. 
Involuntary  displace  ment  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Develoment 
Amendments  of  1978. 

(c)  Involuntary  displacement 
preference:  Venficat  on.  Verification  of 
an  applicant's  invoh  intary  displacement 
is  established  by  the  following 
documentation: 

(1)  Displacement  i  y  disaster. 
Certification,  in  a  foi  m  prescribed  by  the 
Secretary,  from  a  un  t  or  agency  of 
government  that  an  tpplicant  has  been 


or  will  be  displaced 
disaster  that  results 


ps  a  result  of  a 
n  the 


uninliabitability  of  a  n  applicant's  unit. 


(2)  Displacement  by  government 
action.  Certification,  in  a  form 
prescribed  by  the  Secretary,  from  a  unit 
or  agency  of  government  that  an 
appUcant  has  been  or  will  be  displaced 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  owner  action. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  an  owner  or  owner's 
agent  that  an  applicant  had  to  or  will 
have  to  vacate  a  unit  by  a  date  certain 
because  of  owner  action. 

(4)  Displacement  because  of  domestic 
violence.  Certification,  in  a  form 
prescribed  by  the  Secretary,  of 
displacement  because  of  domestic 
violence  from  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
counseling  to  the  victims  of  domestic 
violence. 

(5)  Displacement  to  avoid  reprisals.  A 
threat  assessment  by  a  law  enforcement 
agency. 

(6)  Displacement  by  hate  crime. 
Certification  by  a  law  enforcement 
agency  or  other  reliable  information. 

(7)  Displacement  by  inaccessibility  of 
unit.  Certification  by  a  health  care 
professional  that  a  family  member  has  a 
mobility  or  other  impairment  that  makes 
critical  elements  of  the  current  unit 
inaccessible  and  statement  by  the  owner 
that  it  is  unable  to  make  necessary 
changes  to  the  imit  to  make  it 
accessible. 

(8)  Displacement  by  HUD  disposition 
of  multifamily  project.  Certification  by 
HUD  with  respect  to  the  disposition. 

§  886. 1 35    Federal  preference:  sut>standarcl 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing;  • 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  u:;able  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 


(b)  Other  definitions. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(i)  The  unitdoes  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety,    ' 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient    " 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

(2)  Homeless  family. 

(i)  An  appUcant  that  is  a  "homeless 
family"  is  considered  to  be  living  in 
substandard  housing. 

(ii)  A  "homeless  family"  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide  - 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

(2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(J)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  "homeless  family"  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3 )  Status  of  SRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 

.housing  qualifies  for  federal  preference,. 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

(c)  Substandard  housing  preference: 
verification. 

(1)  Verification  that  an  applicant  is. 
living  in  substandard  housing  consists 
of  certification,  in  a  form  prescribed  by 
the  Secretary,  from  a  unit  or  agency  of 
government  or  from  an  applicant's 
present  landlord  that  the  applicant's 
unit  is  "substandard  housing"  (as 
described  in  this  section). 

(2)  In  the  case  of  a  "homeless  family" 
(as  described  in  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed  by  the  Secretary,  of  this 
status  from  a  public  or  private  facility 
that  provides  shelter  for  such 
individuals,  or  from  the  local  police 
department  or  social  services  agency. 


§886w136   Federal  preference:  rent  burden. 

(a)  Rent  burden  preference:  how 
determined. 

(1)  "Rent  burden  preference"  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
percent  of  family  income  for  rent. 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference:     . 

(i)  "Family  income"  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 
(ii)  "Rent"  means: 

(A)  The  actual  monthly  amount  due 
imder  a  lease  or  occupancy  agreement 
between  a  family  and  the  family's 
current  landlord;  and 

(B)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(1)  The  utility  allowance  forfamily- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(iii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  ftt)m  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(i)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
apphcant'8  refusal  to  comply  with 
applicable  program  policies  and 
procedvures  on  the  occupancy  of 
imderoccupied  and  overcrowded  imits: 

CA)  The  Section  8  progr&ms  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1 93  7 ; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

(b)  Rent  burden  preference: 
verification  of  income  and  rent.  The 
owner  must  verify  that  an  applicant  is 
paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

(1)  How  to  verify  income.  The  owner 
must  verify  a  family's  income  by  using 
the  standards  and  procedures  that  it 
uses  to  verify  family  income  under  24 
CFR  part  813. 
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§886.139   Federal  preference:  rent  burden. 

(a)  Rent  burden  preference:  how 
determined. 

(1)  "Rent  burden  preference"  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
percent  of  family  income  for  rent. 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(i)  "Family  income"  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 
(ii)  "Rent"  means: 

(A)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family's 
current  landlord;  and 

(B)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(1)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

fiii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(i)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(ii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant's  refusal  to  comply  with 
applicable  program  policies  and 
procediu^s  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

CA)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
luider  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

(b)  Rent  burden  preference: 
verification  of  income  and  rent.  The 
owner  must  verify  that  an  applicant  is 
paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

(1)  How  to  verify  income.  The  owner 
must  verify  a  family's  income  by  using 
the  standards  and  procedures  that  it 
uses  to  verify  family  income  under  24 
CFR  part  813. 


(2)  How  to  verify  rent.  The  owner 
must  verify  the  amount  due  to  the 
family's  landlord  (or  cooperative)  under 
the  lease  or  occupancy  agreement: 

(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  checks  or  money 
order  receipts)  or  a  copy  of  the  family's 
current  lease  or  occupancy  agreement, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  Its  agent  directly. 

(3)  Utilities.  To  verify  the  actual 
amount  that  a  family  paid  for  utilities 
and  other  housing  services,  the  owner 
must  require  the  family  to  provide 
copies  of  the  appropriate  bills  or 
receipts,  or  must  obtain  the  information 
directly  from  the  utility  or  service 
supplier. 

Subpart  C— Section  8  Housing 
Assistance  Program  for  the 
Disposition  of  HUD-Owned  Projects 

16.  Section  886.337  is  revised  to  read 
as  follows: 

§886.337    Selection  preferences. 

Sections  886.132  through  886.136 
govern  the  use  of  preferences  in  the 
selection  of  tenants  under  this  subpart. 

PART  889— SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY 

17.  The  authority  citation  for  part  889 
is  revised  to  read  as  follows: 

Authority:  12  U.S.Q  170lq;  42  U.S.C. 

3535(d). 

18.  Sections  889.611-889.615  are 
added  to  subpart  F,  to  read  as  follows: 

§  889.61 1    Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  "Federal  preferences"  are 
preferences  that  are  prescribed  by 
federal  law  and  required  to  be  used  in 
the  selection  process.  See  §889.61 2(a). 

(2)  "Raitking  preferences"  are 
preferences  that  may  be  established  by 
the  owner  to  use  in  selecting  among 
applicants  that  qualify  for  federal 
preferences.  See  §  889.612(b). 

(3)  "Local  preferences"  are 
preferences  that  may  be  established  by 
the  housing  agency  administering  the 
Section  8  Certificate  and  Voucher 
program  in  the  area,  for  use  in  selecting 
among  applicants  without  regard  to 
their  federal  preference  status. 

(b)  System.  The  owner  must  establish 
a  system  few  selection  of  applicants  from 
the  waiting  list  that  includes  the 
following: 

(1)  How  the  federal  preferences  will 
be  used; 


(2)  How  any  ranking  preferences  will 
be  used; 

(3)  How  any  local  preferences  will  be 
used;  and 

(4)  How  any  residency  preference  will 
be  used. 

(c)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference. 
(i)  Characteristics  of  the  unit.  The 

owner  may  match  other  characteristics 
of  the  applicant  family  with  the  type  of 
unit  available,  e.g.,  number  of 
bedrooms.  In  selection  of  a  family  for  a 
unit  that  has  special  accessibility 
features,  the  owner  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  from  those 
features  of  the  unit  (see  24  CFR  8.27  and 
l'X).202(c)(3)).  Also,  in  selection  of  a 
family  for  a  unit  in  a  mixed  population 
project,  the  owner  will  give  preference 
to  elderly  families  and  disabled 
families. 

(ii)  Singles  preference.  See  part  812  ol 
this  chapter. 

(2)  Local  preference  admissions. 
(i)  If  the  owner  wants  to  use 

preferences  to  select  among  applicants 
without  regard  to  their  federal 
preference  status,  the  owner  must  use 
the  local  preference  system  adopted  for 
use  in  the  Section  8  Certificate  and 
Rental  Voucher  programs  (see  §982.209) 
by  the  housing  agency  for  the 
jurisdii:tion.  If  there  is  more  than  one 
HA  for  the  jurisdiction,  the  owner  shall 
use  the  local  preference  system  of  the 
HA  for  the  lowest  level  of  government 
that  has  jurisdiction  where  the  project  is 
located. 

(ii)  Before  the  owner  implements  the 
HA's  local  preferences,  the  owner  must 
receive  approval  from  the  HUD  Field 
Office.  HUD  shall  review  these 
preferences  to  assure  that  they  are 
applicable  with  respect  to  any  tenant 
eligibility  limitations  for  the  subject 
housing  and  that  they  are  consistent 
with  HUD  requirements  pertaining  to 
nondiscrimination  and  the  Affirmative 
Fair  Housing  Marketing  objectives.  If 
HUD  determines  that  the  local 
preferences  are  in  violation  of  those 
requirements,  the  owner  will  not  be 
permitted  to  admit  applicants  on  the 
basis  of  any  local  preferences. 

(iii)  "Local  preference  limit"  means 
thirty  percent  of  total  annual  admissions 
to  the  project  In  any  year,  the  number 
of  families  given  preference  in 
admission  piu^uant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
Hmit. 

(d)  Informing  applicants  about 
admission  preferences. 

(1)  The  owner  must  inform  all 
applicants  about  available  preferen.  -.'s 
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and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  pi  ■eference,  ranking 
preference,  or  local  preference). 

(2)  If  the  owner  detarmines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  qy  paragraph  {d)(l) 
of  this  section  is  impracticable  because 
of  the  length  of  the  lis*,  the  owner  may 
provide  this  notificati  jn  to  fewer  than 
all  applicants  on  the  1  st  at  any  given 
time.  The  owner,  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  owner's  d  stermination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  clain  a  federal 
preference  and  the  an  icipated  number 
of  project  admissions 

(i)  There  is  an  adeq  late  pool  of 
applicants  who  are  lil.ely  to  qualify  for 
a  federal  preference:  s  nd 

(ii)  It  is  unlikely  th<  t,  on  the  basis  of 
the  owner's  framewoi  k  for  applying  the 
preferences  under  paiagraph  (b)  of  this 
section  and  the  feders  1  preferences 
claimed  by  those  alrei  idy  on  the  waiting 
list,  any  applicant  wh  o  has  not  been  so 
notified  would  receiv  j  assistance  before 
those  who  have  received  notification. 

(e)  Residency  preferences.  (1) 
'  Festrictions.  Local  rei  idency 

requirements  are  prohibited.  With 
respect  to  any  resider  cy  preference, 
applicants  who  are  w  srking  or  who 
have  been  notified  th  it  they  are  hired  to 
work  in  the  jurisdicti  )n  shall  be  treated 
as  residents  of  the  jurisdiction.  A 
residency  preference  may  not  be  based 
on  how  long  the  appl  cant  has  resided 
in  or  worked  in  the  ji  risdiction. 
(2)  HUD  review.  (Ri  sserved] 

(f)  Nondischminat,  on.  (1)  Any 
selection  preferences  that  are  used  by  an 
owner  must  be  establ  shed  and 
administered  in  acco  dance  with  the 
following  authorities 

(i)  Title  VI  of  the  C  vil  Rights  Ad  of 
1964  (42  U.S.C  2000  1)  and  the 
implementing  regula  ions  at  24  CFR  part 
1; 

(ii)  The  Fair  Housi;  ig  Act  (42  U.S.C. 
3601-3619)  and  the  i  mplementing 
regulations  at  24  CFF  parts  100, 108. 
109.  and  110; 

(iii)  Executive  Ord^  ?r  11063  on  Equal 
Opportunity  in  Hous  ng  and  the 
implementing  regula  ions  at  24  CFR  part 
107; 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C ;.  794)  and  the 
implementing  regula  ions  at  24  CFR  part 
8: 

(v)  The  Age  Discrii  nination  Act  of 
1975  (42  U.S.C.  6101  -6107)  and  the 
implementing  regula  ions  at  24  CFR  part 
146: and 


(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

(2)  Sucn  preferences  also  must  be 
consistent  with  HUD's  affirmative  fair 
housing  objectives  and  (where 
applicable)  the  owner's  HUD-approved 
affirmative  fair  housing  marketing  plan. 
•  (g)  Income-based  admission.  The 
owner  may  not  select  a  family  for 
admission  in  an  order  different  from  the 
order  on  the  waiting  list  for  the  purpose 
of  selecting  a  relatively  higher  income 
family  for  admission. 

(h)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  owner  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
owner  must  promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  detenrtination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  a  representative  of  the  owner 
to  review  the  determination.  The 
meeting  may  be  conducted  by  any 
person  or  persons  designated  by  the 
owmer,  who  may  be  an  officer  or 
employee  of  the  owner,  including  the 
person  who  made  or  reviewed  the 
determination  or  a  subordinate 
employee.  The  procedures  specified  in 
this  paragraph  {h){l)  must  be  carried  out 
in  accordance  with  HUD's  requirements. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
again-st  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age, 
disability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  niunber  2502- 

0372) 

§  889.612    Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
owner's  system  of  administering  the 
federal  preferences  may  provide  for  use 
of  ranking  preference  for  selecting 
among  applicants  who  qualify  for 
federal  preference. 

(1)  The  owner  could  give  preference 
to  working  families — so  long  as  the 
prohibition  of  §  889.611(g)  against 
selection  based  on  income  and  the 
nondiscrimination  provisions  that 
protect  against  discrimination  on  the 


basis  of  age  or  disability  are  not 
violated.  (If  the  owner  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applicant  household  shall  be  given  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member  is  age  62  or 
older  or  is  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
payments  based  on  an  individual's 
inability  to  work.)  An  owner  could  give 
preference  to  graduates  of,  as  well  as 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
The  owner  also  could  use  the  housing 
agency's  "local  preferences"  for  the 
Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  t& holders  of 
a  particular  federal  preference  (e.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — Sn 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  imit  for  the 
exclusive  use  of  the  famify). 

(c)  Qualifying  for  a  federal  preference. 
[1]  Basis  of  federal  preference. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or 

(B)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 


(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  incc»ne  for  rent. 

I2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
owner  that  the  family  qualifies  for 
federal  preference.  The  owner  must 
accept  this  certification,  unless  the 
owner  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
the  basis  of  a  federal  preference,  the 
owner  must  require  the  applicant  to 
provide  infoniiadon  needed  by  the        n 
owmer  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  applicant's  current  status. 
The  applicant's  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant's  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  from  one  federal 
preference  category  to  another. 

(ii)  The  owner  must  use  the 
verification  procedures  in  §  889.613(c) 
(involuntary  displacement);  §  889.614(c) 
(substandard  housing);  and  §  889.615(b) 
(rent  burden). 

(iii)  Once  the  owner  has  verified  an 
applicant's  qualification  for  a  federal 
preference,  the  owner  need  not  require 
the  applicant  to  provide  information 
needed  by  the  oumer  to  verify  such 
qualification  again  unless: 

(A)  The  owTier  determines 
reverification  is  desirable  because  a  long 

•  time  has  passed  since  verification,  or 

(B)  The  ovmer  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  ab^ady  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 

(d)  Approval  of  special  conditions 
satisfying  preference  defmitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section, 
can  be  satisfied.  In  such  cases, 
appropriate  certification  of  qualification 
must  be  provided.  (See  HUD  Handbook 
4350.3,  which  is  available  at  HUD  field 
offices.) 

(Approved  by  the  Office  of  Management  and 

Budget  under  OMB  control  number  2502- 

0372)  di 
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(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  inccHne  for  rent. 

I2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
owner  that  the  fiainily  quahfies  for 
federal  preference.  The  owner  must 
accept  this  certification,  unless  the 
owner  verifies  that  the  applicant  is  not 
qualified  for  federal  preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
the  basis  of  a  federal  preference,  the 
owner  must  require  the  applicant  to 
provide  infonjiiaiion  needed  by  the        ^ 
owner  to  verify  that  the  applicant 
qualifies  for  a  federal  preference 
because  of  the  applicant's  current  status. 
The  applicant's  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant's  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  from  one  federal 
preference  category  to  another. 

(ii)  The  owner  must  use  the 
verification  procedures  in  §  889.613(c) 
(involuntary  displacement);  §  889.614(c) 
(substandard  housing);  and  §  889.€15(b) 
(rent  burden). 

(iii)  Once  the  owner  has  verified  an 
applicant's  qualification  for  a  federal 
preference,  the  owner  need  not  require 
the  applicant  to  provide  information 
needed  by  the  ouTier  to  veri  fy  such 
qualification  again  unless: 

(A)  The  owner  determines 
reverification  is  desirable  becau.se  a  long 

•  time  has  passed  since  verification,  or 

(B)  The  owner  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  aheady  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displacement  resulting  from 
domestic  violence  must  be  evaluated. 

(d)  Approval  of  special  conditions 
satisfying  preference  definitions.  HUD 
may  specify  additional  conditions  under 
which  the  federal  preferences,  as 
defined  in  paragraph  (a)  of  this  section, 
can  be  satisHed.  In  such  cases, 
appropriate  certification  of  qualification 
must  be  provided.  (See  HUD  Handbook 
4350.3,  which  is  available  at  HUD  field 
offices.) 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2502- 
0372) 


§  889.61 3    Federal  preference:  Inwduntarv 
disptacemenL 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(i)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or  ^ 

(ii)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  owner. 

(2)(i)  "Standard,  permanent 
replacement  housing"  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  "Standard,  permanent 
replacement  housing"  does  nol  include: 

(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant's  spouse  or  other 
member  of  the  household  who  engages 
in.  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  appUcant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
,  has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant's  unit  is  uninhabitable 
because  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  goverruvent 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3J  Displacement  by  action  of  housing 
owner,  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  apphcant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  apphcant 
to  vacate  its  unit  unless; 

(A)  The  applicant  cannot  control  or 
prevent  the  owner's  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 


owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant's  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program- 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  imit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
di.<;placed  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  apphcant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  "Domestic  violence"  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant's  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  owner  must  determine,  in 
accordance  with  HUD's  administi-ative 
instructions,  that  the  domestic  violence 
occurred  recently  or  is  of  a  continuing 
nature;  and 

(B)  The  appUcant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  owner  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  owner  may  deny  or 
terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 

(i)  An  applic*it  family  is 
involuntarily  displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 
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(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  famil]^  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  aj  reprisal  for 
providing  such  infomiation. 

(ii)  The  owner  may  establish 
appropriate  safeguams  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisafe. 

(6)  Displacement  fty  hate  crimes. 
|i)  An  applicant  is  involuntarily 

displaced  if: 

(A)  One  or  more  njembers  of  the 
applicant's  family  b^ve  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  unit  becaus*  of  such  crime,  or 
the  fear  associated  With  such  crime  has 
destroyed  the  applicant's  peaceful 
enjoyment  of  the  unjt. 

(ii)  "Hate  crime"  rtieans  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person's  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  owner  mv  st  determine,  in 
accordance  with  HUp's  administrative 
instructions,  that  th4  hate  crime 
involved  occurred  recently  or  is  of  a 
continuing  nature. 

(7)  Displacement  I  y  inaccessibility  of 
unit.  An  applicant  h  involuntarily 
displaced  if: 

(i)  A  member  of  th  a  family  has  a 
mobility  or  other  im  >airment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  mot  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  persqn  as  a  reasonable 
accommodation. 

(8)  Displacement 
disposition  of  multi 
Involuntary  displa< 
displacement  becau: 
a  multifamily  rental 
HUD  under  section 


ecause  of  HUD 
ily  project. 
ent  includes 
of  disposition  of 
ousing  project  by 

03  of  the  Housing 


and  Community  DeMeloment 
Amendments  of  197B. 

(c)  Involuntary  dislplacement 
preference:  Verifica^on.  Verification  of 
an  applicant's  involuntary  displacement 
is  established  by  thej  following 
documentation:        I 

(1)  Displacement  iy  disaster. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  a  unit  or  agency  of 
government  that  an  applicant  has  been 
or  will  be  displaced  ps  a  result  of  a 
disaster  that  results  In  the 
uninhabitabiiity  of  ah  applicant's  unit. 

(2)  Displacement  i  y  government 


action.  Certification, 


prescribed  by  the  Se  notary,  from  a  unit 
or  agency  of  govemr  jent  that  an 


in  a  form 


applicant  has  been  or  will  be  displaced 
by  activity  carried  on  by  an  agency  of 
the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
proOTam. 

(3)  Displacement  by  owner  action. 
Certification,  in  a  form  prescribed  by  the 
Secretary,  from  an  owner  or  owner's 
agent  that  an  applicant  had  to  or  will 
have  to  vacate  a  unit  by  a  date  certain 
because  of  owner  action. 

(4)  Displacement  because  of  domestic 
violence.  Certification,  in  a  form 
prescribed  by  the  Secretary,  of 
displacement  because  of  domestic 
violence  from  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jiuisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
counseling  to  the  victims  of  domestic 
violence. 

(5)  Displacement  to  avoid  reprisals.  A 
threat  assessment  by  a  law  enforcement 
agency. 

(6)  Displacement  by  hate  crime. 
Certification  by  a  law  enforcement 
agency  or  other  reliable  information. 

(7)  Displacement  by  inaccessibility  of 
unit.  Certification  by  a  health  care 
professional  that  a  family  member  has  a 
mobility  or  other  impairment  that  makes 
critical  elements  of  the  current  unit 
inaccessible  and  statement  by  the  owmer 
that  it  is  unable  to  make  necessary 
changes  to  the  unit  to  make  it 
accessible. 

(8)  Displacement  by  HUD  disposition 
of  multifamily  project.  Certification  by 
HUD  with  respect  to  the  disposition. 

§  889.61 4    Federal  preference:  sut>standard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(i)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 


condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  firom 
continued  neglect  or  repair  or  from 
serious  damage  to  the  stnicture. 

(2)  Homeless  family. 

(i)  An  applicant  that  is  a  "homeless 
family"  is  considered  to  be  hving  in 
substandard  housing.. 

(ii)  A  "homeless  family"  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate    . 
shelters,  and  transitional  housing); 

(2)  An  institution  that  provides  a 
temporary  residency  for  individuals 
intended  to  be  institutionalized:  or 

(3)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  "homeless  family"  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3)  Status  ofSRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference, 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

(c)  Substandard  housing  preference: 
verification. 

(1)  Verification  that  an  applicant  is 
living  in  substandard  housing  consists 
of  certification,  in  a  form  prescribed  by 
the  Secretary,  from  a  unit  or  agency  of 
government  or  from  an  applicant's 
present  landlord  that  the  applicant's, 
unit  is  "substandard  housing"  (as 
described  in  this  section). 

(2)  In  the  case  of  a  "homeless  family" 
(as  described  in  this  section), 
verification  consists  of  certification,  in  a 
form  prescribed  by  the  Secretary,  of  this 
status  from  a  public  or  private  facility 
that  provides  shelter  for  such 
individuals,  or  from  the  local  police 
department  or  social  services  agency.. 

§889.615    Federal  preference:  rent  burden. 

(a)  Rent  burden  preference:  how 
determined. 

(1)  "Rent  burden  preference"  means 
the  federal  preference  for  admission  of 


applicants  that  pay  more  than  50 
percent  of  family  income  for  rent 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(i)  "Family  income"  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 

(ii)  "Rent"  means: 

(A)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family's 
current  landlord;  and 

(B)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(1)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

[2]  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(iii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  frtjm  the 
otlierwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(i)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days.  . 

(ii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant's  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(A)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

(b)  Rent  burden  preference: 
verification  of  income  ami  rent.  The 
ouTier  must  verify  that  an  applicant  is 
paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

{1)  How  to  verify  income.  The  owner 
must  verify  a  family's  income  by  using 
the  standards  and  procedures  that  it 
uses  to  verify  family  income  under  24 
GFR  part  813. 

(2)  How  to  verify  rent.  The  owner 
must  verify  the  amount  due  to  the 
family's  landlord  (or  coof)erative)  under 
the.  lease  or  occupancy  agreement: 
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applicants  that  pay  more  than  50 
percent  of  family  income  for  rent. 

(2)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(i)  "Family  income"  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 

(ii)  "Rent"  means: 

(A)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family's 
current  landlord;  and 

(B)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(1)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  HA  tenant-based  program,  or 

(2)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(iii)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otlierwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(3)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(i)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days.  . 

(ii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the       i 
applicant's  refusal  to  comply  with  I 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(A)  The  Section  8  prc^rams  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(B)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(C)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

(b)  Bent  burden  preference: 
verification  of  income  and  rent.  The 
ouTier  must  verify  that  an  apphcant  is 
paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

{!)  How  to  verify  income.  The  owner 
must  verify  a  family's  income  by  using 
the  standards  and  procedures  that  it 
uses  to  verify  family  income  under  24 
GFR  part  813. 

(2)  How  to  verify  rent.  The  owner 
must  verify  the  amount  due  to  the 
family's  landlord  (or  cooperative)  under 
the.iease  or  occupancy  agreement: 


(i)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  canceled  checks  or  money 
order  receipts)  or  a  copy  of  the  family's 
current  lease  or  occupancy  agreement, 
or 

(ii)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(3)  Utilities.  To  verify  the  actual 
amount  that  a  family  paid  for  utilities 
and  other  hou.sing  services,  the  owner 
must  require  the  family  to  provide 
copies  of  the  appropriate  bills  or 
receipts,  or  must  obtain  the  information 
directly  from  the  utility  or  service 
supplier. 

PART  904— LOW  RENT  HOUSING 
HOMEOWNERSHIP  OPPORTUNITIES 

19.  The  authority  citation  for  part  904 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437-1437ee  and 
3535(d). 

20.  Section  904.122  is  revised,  to  read 
as  follows: 

§904.122    Statutory  preferences. 

In  selecting  applicants  for  assistance 
under  this  part,  the  LHA  must  give 
preference,  in  accordance  with  the 
authorized  preference  requirements 
described  in  §§960.211  through 
960.215.  Notwithstanding  those 
preferences,  the  LHA  can  limit 
homeownership  admission  to  eligible 
homeownership  candidates. 

PART  905— INDIAN  HOUSING 
PROGRAMS 

21.  The  authority  citation  for  part  905 
is  revised  to  read  as  follows; 

Antherity:  25  U.S.C.  450e(b);  42  U.S.C 
1437aa-1437ee  and  3535(d). 

22.  Section  905.301  is  amended  by 
removing  from  paragraphs  (e)(1)  and 
(e)(4)  the  phrase,  "the  Federal 
preferences  contained  in  §  905.305"  and 
adding  in  its  place  the  phrase,  "the 
federal  preferences,  ranking  preferences, 
and  local  preferences  in  accordance 
with  §§  905.303  through  905.307";  by 
removing  from  paragraph  {e)(2)  the 
word  "Fig.";  by  removing  from 
paragraph  (eM4)  the  phrase  "10  percent" 
and  adding  in  its  place  the  phrase  "30 
percent";  by  removing  from  paragraph 
{e)(4)  the  phrase,  ",  as  set  out  in 

§  905.305(b)(2)(ii)";  and  by  revising 
paragraph  (a),  to  read  as  follows: 

§90&301    Admission  policies. 

(a)  Admission  policies.  (1)  The  IHA 
shall  establish  and  adopt  written 
policies  for  admission  of  participants. 
The  policies  shall  cover  all  programs 
operated  by  the  housing  authority  and. 


as  apphcable,  will  address  the  programs 
individually  to  meet  their  specific 
requirements  [i.e.,  Rental.  MH.  or 
Turnkey  III).  A  copy  of  the  policies  shall 
be  posted  prominently  in  the  IHA's 
office  for  examination  by  prospective 
participants  and  shall  be  submitted  to 
the  HUD  field  office  promptly  after 
adoption  by  the  IHA.  (See  §905.416 
with  respect  to  Mutual  Help  admission 
poHcies.) 

(2)  These  policies  shall  be  designed: 
(i)  To  attain,  to  the  maximum  extent 

feasible,  residency  that  includes 
families  with  a  broad  range  of  incomes 
and  that  avoids  concentrations  of  the 
most  economically  deprived  families 
with  serious  social  problems; 

(ii)  To  preclude  admission  of 
applicants  whose  habits  and  practices 
reasonably  may  be  expected  to  have  a 
detrimental  effect  on  the  residents  or  the 
project  environment; 

(iii)  To  give  a  preference  in  selection 
of  tenants  and  homebuyers  to  applicants 
who  qualify  for  a  federal  preference, 
ranking  preference,  or  local  preference, 
in  accordance  with  §§905.303  through 
905.307;  and 

(iv)  To  establish  objective  and 
reasonable  policies  for  selection  by  the 
IHA  among  otherwise  eligible 
applicants. 

(3)  The  IHA  admission  policies  shall 
include  the  following: 

-     (i)  Requirements  for  applications  and 
waiting  lists; 

(ii)  Description  of  the  policies  for 
selection  of  applicants  from  the  waiting 
list  that  includes  the  following: 

(A)  How  the*'federal  preferences  " 
(described  in  §  905.303)  will  be  used; 

(B)  How  any  "ranking  preferences" 
(described  in  §  905.303)  vnll  be  used; 

(C)  How  any  "local  prefierences" 
(described  in  §905.303)  will  be  used; 
and 

(D)  How  any  residency  preference 
will  be  used; 

(iii)  Policies  for  verification  and 
documentation  of  information  relevant 
to  acceptance  or  rejection  of  an 
applicant; 

(iv)  Policies  for  resident  transfer 
between  units,  projects,  and  programs. 
For  example,  an  IHA  could  adopt  a 
criterion  for  voluntary  transfer  diat  the 
resident  had  met  all  obligations  under 
the  current  program,  including  paynnent 
of  charges  to  the  IHA  and  completion  of 
maintenance  requirements; 

(v)  Pohcies  for  compHance  with  24 
CFR  part  750,  which  requires  applicants 
and  participants  to  disclose  and  verify 
social  security  numbers  at  the  time 
eligibility  is  determined  and  at  later 
income  reexaminations;  and 

(vi)  Policies  for  compliance  with  2-4 
CFR  part  760,  which  requires  applicants 
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and  participants  to  sikn  and  submit 
consent  forms  for  theobtaining  of  wage 
and  claims  information  from  State  wage 
and  information  collections  agencies. 

(4)  These  selection  policies  shall: 
(i)  Be  duly  adoptedt  and 

(ii)  Be  puohcized  by  posting  copies 
thereof  in  each  office  [where 
applications  are  received  and  by 
furnishing  copies  to  applicants  or 
residents  upon  reques  t,  free  or.,at  their 
expense,  at  the  discre  lion  of  the  IHA. 

(5)  Such  policies  sh  all  be  submitted  to 
the  HUD  field  office  i  pon  request  fi-om 
that  office. 

(6)  "Residency  preference"  means  a 

rtreference  for  admiss  on  of  families 
iving  in  the  jurisdict:  on  of  the  IHA. 
Residency  provisions  i 
following: 

(i)  Residency  requi^ments  are  not 
permitted; 

(ii)  A  residency  preference  may  not  be 
based  on  how  long  th  i  applicant  has 
resided  in  the  jurisdi(  tion;  and 

(iii)  Applicants  whi  i  are  working  or 
who  have  been  notific  d  that  they  are 
hired  to  work  in  the  i<  Lrisdiction  shall  be 
treated  as  residents  ol 


23.  New  §§  905.303 
and  905.307  are  adde^ 
revised,  to  read  as  fol 


fr 


re>ard ' 


§905.^03    Sel«ctk>n 

(a)  Types  ofprefi 
three  types  of 

(1)  "Federal  prefi 
preferences  that  are 
federal  law  and 
the  selection  process. 

(2)  "Ranking  pref( 
preferences  that  may 
the  IHA  to  use  in 
applicants  that  quali 
preferences.  See  §  90; 

(3)  "Local  prefereui 
preferences  that  may 
the  IHA  for  use  in 
applicants  without 
federal  preference  sta 

(b)  Use  of  preferendfB 
process. 

(1)  Factors  other 
(i)  Characteristics 
may  match  other 
applicant  family  wi 
available,  e.g.,  numbe^ 
selection  of  a  family 
special  accessibility 
must  give  preference 
include  persons  with 
can  benefit  from  tho»  > 
unit  (see  24  CFR  8.27 
of  a  family  for  a  unit 
population  project, 
preference  to  elderly 
disabled  families, 
(ii)  Singles  pre/< 


the  jurisdiction. 


905.304,  905.306, 
and  §  905.305  is 
ows: 


prfferences. 

.  There  are 
admission  preferences. 
!s"are 
prescribed  by 
requi  ed  to  be  used  in 
See  §  905.304(a). 

are 
ie  established  by 
sele  :ting  among 
for  federal 
.304(b). 
ides"  are 
w  established  by 
sell  icting  among 
to  their 


us. 
in  selection 


thin 


eft 
chai  acteristics  i 


far; 
fratv 


I  preference, 
the  unit.  The  IHA 
of  the 
th|  the  type  of  unit 
of  bedrooms.  In 
a  unit  that  has 
ures,  the  IHA 
o  families  that 
disabilities  who 
features  of  the 
Also,  in  selection 
n  a  mixed 

owner  will  give 
amilies  and 


the 


erei  ce.  See  §905.102. 


(2)  Loco]  preference  admissions. 

(i)  If  the  IHA  wants  to  use  preferences 
to  select  among  applicants  without 
regard  to  their  federal  preference  status, 
it  may  adopt  a  preference  system  for  this 
purpose.  These  "local  preferences"  may 
only  be  adopted  after  the  IHA  has 
conducted  a  public  hearing  to  establish 
preferences  that  respond  to  local 
housing  needs  and  priorities.  The  IHA 
may  only  use  local  preferences  In 
selection  for  admission  if  the  IHA  has 
conducted  the  required  public  hearing. 

(ii)  "Local  preference  limit"  means 
thirty  percent  of  total  annual  admissions 
to  the  program.  In  any  year,  the  number 
of  families  given  preference  in 
admission  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(3)  Prohibition  of  preference  if 
applicant  was  evicted  for  drug-related 
criminal  activity.  The  IHA  may  not  give 
a  preference  to  an  applicant  (federal 
preference,  local  preference  or  ranking 
preference)  if  any  member  of  the  family 
is  a  person  who  was  evicted  during  the 
past  three  years  because  of  drug-related 
criminal  activity  from  housing  assisted 
under  a  1937  Housing  Act  program. 
However,  the  IHA  may  give  an 
admission  preference  in  any  of  the 
following  cases: 

(i)  If  the  IHA  determines  that  the 
evicted  person  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  IHA; 

(ii)  If  the  IHA  determines  that  the 
evicted  person  clearly  did  not 
participate  in  or  know  about  the  drug- 
related  criminal  activity;  or 

(iii)  If  the  IHA  determines  that  the 
evicted  person  no  longer  participates  in 
any  drug-related  criminal  activity. 

(c)  Informing  applicants  about 
admission  preferences. 

(1)  The  IHA  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  If  the  IHA  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (d)(1) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  IHA  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  IHA,  must,  however,  have 
notified  a  sufficient  nimiber  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  IHA's  determination  of  the 
number  of  applicants  on  the  waiting  list 
who  already  claim  a  federal  preference 
and  the  anticipated  number  of  project 
admissions: 


(i)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  IHA's  framework  for  applying  the 
preferences  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistance  before 
those  who  have  received  notification. 

(d)  Nondiscrimination. 

(1)  Any  selection  preference  used  by 
an  IHA  must  be  established  and 
administered  in  a  manner  that  is 
consistent  with  HUD's  affirmative  fair 
housing  objectives. 

(2)  The  bidian  Civil  Rights  Act  may 
apply  to  operations  of  the  FHA. 

(3)  In  addition,  the  following 
nondiscrimination  requirements  may 
apply: 

(i)  Title  VI  of  the  Qvil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  pari 
1; 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619)  and  the  implementing 
regulations  at  24  CFR  parts  100, 108, 
109,  and  110; 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146;  and 

(vi)  The  Americans  with  Disabihties 
Act  (42  U.S.C.  12101-12213)  to  the  ' 
extent  applicable. 

(e)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  IHA  determines  that  an 
applicant  does  not  qualify  for  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
IHA  must  promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  a  representative  of  the  IHA  to 
review  the  determination.  The  meeting 
may  be  conducted  by  any  person  or 
persons  designated  by  the  IHA,  who 
may  be  an  officer  or  employee  of  the 
IHA,  including  the  person  who  made  or 
reviewed  the  determination  or  a 
subordinate  employee. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  in  violation  of  requirements 
stated  in  paragraph  (d)  of  this  section. 


(Approved  by  the  Office  of  Management  and  n 

Budget  under  0MB  control  numl^r  2577-  f, 

0105)  . 
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§  905.304    Federal  preferences:  general.  " 

(a)  Definition.  A  federal  preference  is  ^ 
a  preference  under  federal  law  for 
selection  of  families  that  are:  ^ 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing  j' 
(including  families  that  are  homeless  or  " 
living  in  a  shelter  for  the  homeless);  or  ^ 

(3)  Faying  more  than  50  percent  of 
family  income  for  rent.  •' 

(b)  Ranking  preferences:  selection  tl 
among  federal  preference  holders.  The  P 
IHA's  admission  policy  may  provide  for  f' 
use  of  ranking  preference  for  selecting 
among  applicants  who  qualify  for  ^l 
federal  preference.  p 

(1)  The  IHA  could  give  preference  to  si 
working  families.  (If  an  IHA  adopts  such  is 
a  preference,  an  applicant  household  h 
shall  be  given  the  benefit  of  the  si 
preference  if  the  head  and  spouse,  or 

sole  member  is  age  62  or  older  or  is  q' 

receiving  social  security  disability,  a] 

supplemental  security  income  disability  P' 
benefits,  or  any  other  payments  based 

on  an  individual's  inability  to  work.)  A  a] 

IHA  also  could  give  preference  to  fe 

graduates  of,  as  well  as  active  II 

participants  in,  educational  and  training  pi 

programs  that  are  designed  to  prepare  c< 

individuals  for  the  job  market.  An  IHA  th 

also  could  use  its  "local  preferences"  for  pi 
the  Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 

holders.  th 

(2)  The  IHA  may  limit  the  number  of  ni 
applicants  who  may  qualify  for  any  in 
ranking  preference.  th 

(3)  The  system  may  give  different  pi 
weight  to  the  federal  preferences.  ci 
through  such  means  as:  st> 

(i)  Aggregating  the  federal  preferences  re 

(e.g..  provide  that  two  federal  cl 

preferences  outweigh  one);  fo 

(ii)  Giving  greater  weight  to  holders  of  tii 

a  particular  federal  preference  (e.g.,  ad 

provide  that  an  applicant  living  in  fe. 
substandard  housing  has  greater  need 

for  housing  than— and,  therefore,  would  ap 

be  considered  for  assistance  before — an  pr 

applicant  paying  more  than  50  percent  *  ap 

of  family  income  for  rent);  or  by 

(iii)  Giving  greater  weight  to  a  federal  ag 
preference  holder  who  fits  a  particular 

category  of  a  single  federal  preference  is 

(e.g.,  provide  that  those  living  in  pa 
housing  that  is  dilapidated  or  has  been 

declared  unfit  for  habitation  by  an  to 

agency  or  unit  of  government  have  a  qu 
greater  need  for  housing  than  those 

whose  housing  is  substandard  only  as. 

because  it  does  not  have  a  usable  de 

bathtub  or  shower  inside  the  unit  for  the  thi 

exclusive  use  of  the  family).  ba; 

(c)  Qualifying  for  a  federal  preference,  in 

(1 )  Basis  of  federal  preference.  The  IHA  acl 
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(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  numlxsr  2577- 
0105) 

§905.304    Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
IHA's  admission  policy  may  provide  for 
use  of  ranking  preference  for  selecting 
among  applicants  who  qualify  for 
federal  preference. 

(1)  The  IHA  could  give  preference  to 
working  families.  (If  an  IHA  adopts  such 
a  preference,  an  applicant  household 
shall  be  given  the  benefit  of  the 
preference  if  the  head  and  spouse,  or 
sole  member  is  age  62  or  older  or  is 
receiving  social  security  disability, 
supplemental  security  income  disability 
benefits,  or  any  other  payments  based 
on  an  individual's  inability  to  work.)  A 
IHA  also  could  give  preference  to 
graduates  of,  as  well  as  active 
participants  in,  educational  and  training 
programs  that  are  designed  to  prepare 
individuals  for  the  job  market.  An  IHA 
also  could  use  its  "local  preferences"  for 
the  Section  8  Certificate  and  Voucher 
programs  to  rank  federal  preference 
holders. 

(2)  The  IHA  may  limit  the  number  of 
applicants  who  may  qualify  for  any 
raiiking  preference. 

(3)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  federal  preference  (e.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before — an 
applicant  paying  more  than  50  percent  * 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal  preference. 
(1)  Basis  of  federal  preference.  The  IHA 


must  use  the  following  definitions  of  the 
federal  preferences  (as  elaborated  upon 
in  §§905.305,  905.306,  and  905.307) 
unless  it  has  received  HUD  approval  of 
alternative  definitions. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  nas  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or 

(B)  Tne  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  IHA. 

(ii)  Substandard  housing.  An 
applicant  qualifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
IHA  that  the  family  qualifies  for  federal 
preference.  The  IHA  must  accept  this 
certification,  unless  the  IHA  verifies  that 
the  applicant  is  not  qualified  for  federal 
preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
the  basis  6f  a  federal  preference,  the  IHA 
must  require  the  applicant  to  provide 
information  needed  by  the  IHA  to  verify 
that  the  applicant  qualifies  for  a  federal 
preference  because  of  the  applicant's 
current  status.  The  applicant's  current 
status  must  be  determined  without 
regard  to  whether  there  has  been  a 
change  in  the  applicant's  qualification 
for  a  federal  preference  between  the 
time  of  application  and  selection  for 
admission,  including  a  change  from  one 
federal  preference  category  to  another. 

(ii)  Once  the  IHA  has  verified  an 
applicant's  qualification  for  a  federal 
preference,  the  IHA  need  not  require  the 
applicant  to  provide  information  needed 
by  the  IHA  to  verify  such  qualification   . 
again  unless: 

(A)  The  IHA  determines  reverification 
is  desirable  because  a  long  time  has 
passed  since  verification,  or 

(B)  The  IHA  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 


must  be  considered,  or  the  pc«;sibility  r  • 
involuntary  displacement  resulting  fr<)i:i 
domestic  violence  must  be  evaluated. 

§905.305    Federal  preference:  involuntary 
displacement 

(a)  How  applicant  qualifies  far 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(i)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 

(ii)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  IHA. 

(2)(i)  "Standard,  permanent 
replacement  housing"  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size:  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  "Standard,  permanent 
replacement  housing"  does  not  include: 

(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families:  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant's  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  li\5^  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant's  unit  is  uninhabitable 
because  of  a  disastes_suQn  as  a  fire  or 
flood. 

(2)  Displacement  Jtfy  gdvernment 
action.  Activity  c^ediSn  by  an  agency 
of  the  United  St^es  or^y  any  State  or 
local  govemmyntal  b^dy  or  agency  in 
connection  with  code  enforcement  or  a 
public  improuement  or  development 
program. 

(3)  Displacehferjt  by  action  of  housing 
owner,  (i)  Actiol)  py  a  housing  owner 
forces  the  appliciliit  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner's  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 
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(C)  The  action  t  iken  by  the  owner  is 
other  than  a  rent  i  icrease. 

(iii)Ton'ialify  <s  involuntarily 
displaced  because  action  by  a  housing 
owner  fon:es  the  i  pplicant  to  vacate  its 
unit,  reasons  for  a  i  applicant's  having 
to  vacate  a  housin ;  unit  include,  but  are 
not  limited  to.  cor  version  of  an 
applicant's  housir  g  unit  to  non-rental  or 
non-residential  us  b:  closing  of  an 
applicant's  housir  g  unit  for 
rehabilitation  or  fi  ir  any  other  rea.son; 
notice  to  an  appli(  ant  that  the  applicant 
must  vacate  a  unil  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  o(  ;cupancy;  sale  of  a 
housing  unit  in  w  lich  an  applicant 
resides  under  an  a  greement  that  the  unit 
must  be  vacant  wien  possession  is 
transferred;  or  anj  other  legally 
authorized  act  thai  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  fi  om  the  rental  market. 

(iv)  Such  reasor  s  do  not  include  the 
vacating  of  a  unit  )y  a  tenant  as  a  result 
of  actions  i.iken  b  '  the  owner  because 
the  tenant  refuses 

(A)  To  comply  \  nXh  HUD  program 
policies  and  proci  dures  for  the 
occupancy  of  und  sr-occupied  or 
overcrowded  unit  i;  or 

(B)  To  accept  a  i  ransfer  to  another 
housing  unit  in  ac  cordance  with  a  court 
decree  or  in  accor  jance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacemei  t  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
di.splaced  if: 

(A)  The  applica  it  has  vacated  a 
housing  unit  beca  jse  of  domestic 
violence,  or 

(B)  The  applicai  it  lives  in  a  housing 
imit  with  a  persor  who  engages  in 
domestic  violence . 

(ii)  "Domestic  violence"  means  actual 
or  threatt  M.'d  phy  iical  violence  directed 
against  one  or  mo  e  members  of  the 
applicant  family  t  y  a  spouse  or  other 
member  of  the  ap  ilicant's  household. 

(iii)  To  qualify  i  s  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  IHA  mi  st  determine  that  the 
domestic  violence  occurred  recently  or 
is  of  a  continuing  nature;  and 

(B)  The  applica:  it  must  certify  that  the 
person  who  enga^  ed  in  such  violence 

.will  not  reside  wi  h  the  applicant  family 
unless  the  IHA  ha  >  given  advance 
written  approval,  fthe  family  is 
admitted,  the  IHA  may  deny  or 
terminate  assistan  ce  to  the  family  for 
breach  of  this  cert  ification. 

(5)  Displacemei  it  to  avoid  reprisals. 
(i)  An  applicani  family  is 

involuntarily  dis{  laced  if: 


(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  IHA  may  establish 
appropriate  .safeguards  to  conceal  the 
identity  of  families  requiring  prote<:tion 
again,st  such  reprisals. 

(6)  Displacement  by  bate  crimes. 
(i)  An  applicant  is  involuntarily 

displaced  if: 

(A)  One  or  more  members  of  the 
applicant's  family  have  been  the  victim 
of  one  or  more  hate  crimes;  and 

(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant's  peaceful 
enjoyment  of  the  unit. 

(ii)  "Hate  crime"  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person's  race,  color, 
religion,  sex.  national  origin,  handicap, 
or  familial  status. 

(iii)  The  IHA  must  determine  that  the 
hate  crime  involved  occurred  recently 
or  is  of  a  continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  Develoment 
Amendments  of  1978. 

§  905.306    Federal  preference:  substandard 
bousing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 


(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(b)  Other  definitions. 

(l)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(i)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from 
serious  damage  to  the  structure. 

12)  Homeless  family. 

(i)  An  applicant  thqt  is  a  "homeless 
family"  js  considered  to  be  living  in 
.substandard  housing. 

(ii)  A  "homeless  family",  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

(1)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 

(2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

[3]  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(iii)  A  "homeless  family"  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  or  tribal  law. 

(3)  Status  ofSRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 

-housing  qualifies  for  federal  preference, 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain  sanitary  or  food  preparation 
facilities. 

§  905.307    Federal  preference:  rent  burden. 

fa)  "Rent  burden  preference"  means 
the  federal  preference  for  admission  of 
applicants  thai  pay  more  than  50 
percent  of  faniily  income  for  rent. 

(b)  For  puTf»oses  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(1)  "Family  income"  means  Monthly 
Income,  as  defined  in  §905.102. 

(2)  "Rent"  means: 


(i)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family's 
current  landlord;  and 

(ii)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(A)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  IHA's  programs,  or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period, 

(3)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(c)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(1)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(2)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  becau.se  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
appUcant's  refusal  to  comply  with- 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(i)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(ii)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(iii)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

24.  Section  905.416  is  amended  by 
removing  from  paragraph  (d)  the  phrase, 
"Federal  preference  in  accordance  with 
§  905.305",  aiid  adding  in  its  place  the 
phrase,  "federal  preferences,  ranking 
preferences,  and  local  preferences,  in 
accor4ance  with  §§  905.303  through 
905.307";  by  removing  the  last  sentence 
from  paragraph  (f);  and  by  revising 
paragraph  (a)(3).  to  read  as  follows:' 

§  905.41 6    SelecUon  of  IMH  honwbuyers. 

(a)  *  *  * 

(3)  Different  standards  for  MH 
program,  (i)  The  IHA's  admission    '    - 
policies  for  MH  projects  should  be 
different  from  those  for  its  rental  or 
Turnkey  lit  projects.  The  policies  for  the 
MH  program  should  provide  standards 
for  determining  a  homebuyer's: 

(A)  Ability  to  provide  maintenance  for 
the  unit;  and 
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(i)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family's 
current  landlord;  and 

(ii)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(A)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  IHA's  programs,  or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period, 

(3)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(c)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(1)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(2)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant's  refusal  to  comply  with- 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(i)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(ii)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(iii)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

24.  Section  905.416  is  amended  by 
removing  from  paragraph  (d)  the  phrase, 
"Federal  preference  in  accordance  with 
§  905.305",  and  adding  in  its  place  the 
phrase,  "federal  preferences,  ranking 
preferences,  and  local  preferences,  in 
accor4ance  with  §§  905.303  through 
905.307";  by  removing  the  last  sentence 
from  paragraph  (f);  and  by  revising 
paragraph  (a)(3),  to  read  as  follows: 

§  905.41 6    Selection  of  MH  homebuyers. 

(a)*  *  * 

(3)  Different  standards  for  MH 
program,  (i)  The  IHA's  admission    '    - 
policies  for  MH  projects  should  be 
different  from  those  for  its  rental  or 
Turnkey  Ilf  projects.  The  policies  for  the 
MH  program  should  provide  standards 
for  determining  a  homebuyer's: 

(A)  Ability  to  provide  maintenance  for 
the  unit;  and 


(B)  Potential  for  maintaining  at  least 
the  current  income  level. 

(ii)  The  policies  for  the  Mutual  Help 
program  must  include  procedures  for 
determining  the  successor  to  a  unit 
upon  the  death  of  a  homebuyer  (in  the 
event  that  the  homebuyer  has  not 
designated  a  successor  or  the  successor 
fails  to  qualify). 
*        *        *        «        « 

25.  In  §  905.1008.  the  introductory 
text  and  the  first  sentence  of  paragraph 
(a)  is  revised  to  read  as  follows: 

§  905.1008    Purchaser  eligibility  and 
selection. 

Standards  and  procedures  for 
eligibility  and  selection  of  the  imtlal 
purchasers  of  individual  dwellings  shall 
be  consistent  with  the  following 
provisions: 

(a)  Subject  to  the  preference 
provisions  of  §§  905.303  through 
905.307  and  any  additional  eligibility 
and  preference  standards  that  are 
required  or  permitted  under  this 
section,  a  homeowTiership  plan  may 
provide  for  the  eligibility  of  residents  of 
public  housing  owned  or  leased  by  the 
seller  IHA.  and  residents  of  other 
housing  who  are  receiving  housing 
assistance  under  Section  8  of  the  Act, 
under  an  ACC  administered  by  the 
seller  IHA;  provided  that  the  resident 
has  been  in  lawful  occupancy  for  a 
minimum  period  specified  in  the  plan 
(not  less  than  30  days  prior  to 
conveyance  of  title  to  the  dwelling  to  be 
purchased).  •  *  * 


PART  906— SECnOW  5{h) 
HOMEOWNERSHIP  PROGRAM 

26.  The  authority  citation  for  part  906 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437c(h).  1437d.  and 
3535(d). 

27.  In  §906.8.  the  introductory  text 
and  the  first  sentence  of  paragraph  (a) 
are  revised  to  read  as  follows; 

§  906.8    Purchaser  eligibility  and  selection. 

Standards  and  procedures  for 
eligibility  and  selection  of  the  initial 
purchasers  of  individual  dwellings  shall 
be  consistent  with  the  following 
provisions: 

(a)  Subject  to  the  preference 
provisions  of  §§960.211-960.215 
(except  for  the  restriction  against  use  of 
a  ranking  preference  that  would  cause 
selection  of  a  relatively  higher  income 
family  and  any  additional  eligibility  and 
preference  standards  that  are  required  or 
permitted  under  this  section),  a 
homeownership  plan  may  provide  for 
the  eligibility  of  residents  of  public 
housing  owned  or  leased  by  the  seller 


IHA,  and  residents  of  other  housing  who 
are  receiving  housing  assistance  under 
Section  8  of  the  Act,  under  an  ACC 
administered  by  the  seller  IHA; 
provided  that  the  resident  has  been  in 
lawful  occupancy  for  a  minimum  period 
specified  in  the  plan  (not  less  than  30 
days  prior  to  conveyance  of  title  to  the 
dwelling  to  be  purchased).  *  •  • 


PART  96a-ADMISSION  TO,  AND 
OCCUPANCY  OF,  PUBLIC  HOUSING 

28.  The  authority  citation  for  part  960 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c.  1437d. 
1437n,  and  3535(d). 

29.  Section  960.203  is  revised  to  read 
as  follows: 

§960.203    Nondiscrimination 
requirements. 

(a)  The  tenant  selection  criteria  and 
requirements  used  by  a  PHA  must  be 
established  and  implemented  in 
accordance  with  the  following 
authorities: 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  the 
implementing  regulations  at  24  CFR  part 
1; 

(2)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619)  and  the  implementing 
regulations  at  24  CFR  parts  100.  108. 
109. and  110; 

(3)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  and  the 
implementing  regulations  at  24  CFR  part 
107; 

(4)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  the 
implementing  regulations  at  24  CFR  part 
8; 

(5)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107)  and  the 
implementing  regulations  at  24  CFR  part 
146; and 

(6)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213)  to  the 
extent  applicable. 

{b)  Any  tenant  selection  policies  also 
must  be  consistent  with  HUD's 
affirmative  fair  housing  objectives. 

30.  Section  960.204  is  revised  to  read 
as  follows: 

§960.204    Tenant  selection  policies. 

(a)  Selection  policies.  (1)  The  PHA 
shall  establish  and  adopt  written 
policies  for  admission  of  tenants. 
(2)  These  policies  shall  be  designed: 
(i)  To  attain,  to  the  maximum  extent 
feasible,  a  tenant  body  in  each  project 
that  is  composed  of  families  with  a 
broad  range  of  incomes  and  to  avoid 
concentrations  of  the  most  economically 
deprived  families  with  serious  social 
problems; 
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§960^05    Standards  for  PHA  tenant 
selection  criteria. 

(a)  The  tenant  selection  criteria  to  be 
established  and  information  to  be 
considered  shall  be  reasonably  related 
to  individual  attributes  and  behavior  of 
an  applicant  and  shall  not  be  related  to 
those  which  may  be  imputed  to  a 
particular  group  or  category  of  persons 
of  which  an  applicant  may  be  a  member. 
The  PHA  may  use  preferences  based  on 
the  employment  status  of  family 
members. 
*        •        •        *        • 

(c)  The  criteria  to  be  established  shall 
be  reasonably  related  to  attaining,  to  the 
maximum  extent  feasible,  a  tenant  body 
in  each  project  that  is  composed  of 
families  with  a  broad  range  of  incomes. 
PHAs  shall  develop  criteria,  by  local 
preference  (see  §  960.211)  or  otherwise, 
which  will  be  reasonably  calculated  to 
attain  the  basic  objective.  (But  see 
§  960.211(d).)  The  criteria  developed 
shall  be  sufficiently  flexible  to  assure 
administrative  feasibility.  A  dwelling 
unit  should  not  be  allowed  to  remain 
vacant  for  the  purpose  of  awaiting 
application  by  a  family  falling  within 
the  appropriate  range. 


§960.206    [Amended] 

33.  In  §  960.206.  the  last  sentence  of 
paragraph  (a)  is  amended  by  removing 
the  term,  "under  §  960.211,"  and  adding 
in  its  place  the  phrase,  "a  ranking 
preference,  or  a  local  preference,  under 
§§  960.211  through  960.215.". 

§960.207    [Amended] 

34.  In  §  960.207,  paragraph  (a)  is 
amended  by  removing  the  last  sentence, 
and  by  adding,  before  the  period  in  the 
first  sentence,  the  phrase,  "(see 
§960.211)";  and  paragraph  (b)  is 
amended  by  removing  the  second 
sentence,  and  paragraphs  (b)(1)  and 
(b)(2). 

35.  Section  960.211  is  revised  and 
new  §§960.212  through  960.215  are 
added,  to  read  as  follows: 

§  960.21 1    Selection  preferences. 

(a)  Types  of  preference.  There  are 
three  types  of  admission  preferences. 

(1)  "Federal  preferences"  are 
preferences  that  are  prescribed  by 
federal  law  and  required  to  be  used  in 
the  selection  process.  See  §  960.212(a). 

(2)  "Ranking  preferences"  are 
preferences  that  may  be  estabUshed  by 
the  PHA  for  use  in  selecting  among 
applicants  that  qualify  for  federal 
preferences.  See  §  960.212(b). 

(3)  "Local  preferences"  are 
preferences  that  may  be  established  by 
the  PHA  for  use  in  selecting  among 


applicants  without  regard  tp  their 
federal  preference  status. 

(b)  Use  of  preference  in  selection 
process. 

(1)  Factors  other  than  preference. 
-(i)  Characteristics  of  the  unit.  The 

PHA  may  match  other  characteristics  of 
the  applicant's  family  with  the  type  of 
unit  available,  e.g.,  number  of 
bedrooms.  In  selection  of  a  family  for  a 
unit  that  has  sp>ecial  accessibility 
features,  the  PHA  must  give  preference 
to  families  that  include  persons  with 
disabilities  who  can  benefit  from  those 
features  of  the  unit  (see  24  CFR  8.27  and 
lQ0.202(c)(3)).  Also,  in  selection  of  a 
family  for  a  unit  in  a  mixed  population 
project,  the  owner  will  give  preference 
to  elderly  families  and  disabled 
families,  as  provided  by  subpart  D. 

(ii)  Singles  preference.  See  part  912  of 
this  chapter. 

(2)  Local  preference  admissions. 

(i)  If  the  PHA  wants  to  use  preferences 
to  select  among  applicants  without 
regard  to  their  federal  preference  status, 
it  may  adopt  a  preference  system  for  this 
purpose.  These  "local  preferences"  may 
only  be  adopted  after  the  PHA  has 
conducted  a  public  hearing  to  estabhsh 
preferences  that  respond  to  local 
housing  needs  and  priorities.  The  PHA 
may  only  use  local  preferences  in 
selection  for  admission  if  the  PHA  has 
conducted  the  required  public  hearing. 

(ii)  "Local  preference  limit"  means 
fifty  percent  of  total  annual  admissions 
to  the  program.  In  any  year,  the  number 
of  families  given  preference  in 
admission  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(3)  Prohibition  of  preference  if 
applicant  was  evicted  for  drug-related 
criminal  activity.  The  PHA  may  not  give 
a  preference  (federal  preference,  local 
preference  or  ranking  preference)  to  an 
applicant  if  any  member  of  the  family  is 
a  person  who  was  evicted  diuing  the 
past  three  years  because  of  drug-related 
criminal  activity  from  housing  assisted 
under  a  1937  Housing  Act  program. 
However,  the  PHA  may  give  an 
admission  preference  in  any  tif  the 
following  cases: 

(i)  If  the  PHA  determines  that  the 
evicted  person  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  PHA; 

(ii)  If  the  PHA  determines  that  the 
evicted  person  clearly  did  not 
participate  in  or  know  about  the  drug- 
related  criminal  activity;  or 

(iii)  If  the  PHA  determines  that  the 
evicted  person  no  longer  participates  in 
any  drug-related  criminal  activity. 

(c)  Informing  applicants  about 
admission  preferences. 
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(1)  The  PHA  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  if  the  PHA  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (cMl) 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  PHA  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  PHA  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  owner's  determination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  claim  a  federal 
preference  and  the  anticipated  number 
of  project  admissions: 

(i)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
ii  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  PHA's  framework  for  applying  the 
preferences  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistande  before 
those  who  have  received  notification. 

(d)  Income-based  admission.  The 
PHA  may  only  give  preference  to  select 
arelatively  higher  income  family  for 
admission  if  the  preference  is  pursuant 
to  a  "local  preference"  admission.  (For 
other  income-related  restrictions  on 
selection,  see  24  CFR  913.105.) 

(e)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  PHA  determines  that  an 
applicant  does  not  qualify  foj  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
PHA  must.promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  a  representative  of  the  PHA 
to  review  the  determination.  The 
meeting  may  be  conducted  by  any 
person  or  persons  designated  by  the 
PHA,  who  may  be  an  officer  or 
employee  of  the  PHA,  including  the 
person  who  made  or  reviewed  the 
determination  or  a  subordinate 
employee. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the  , 
applicant  has  been  discriminated^ 
against  on  the  basis  of  race,  color^  - 
religion,  sex.  national  origin,  age. 
di.sability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under-OMB  control  number  2577- 
0105) 
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(1)  The  PHA  must  inform  all 
applicants  about  available  preferences 
and  must  give  applicants  an  opportunity 
to  show  that  they  qualify  for  available 
preferences  (federal  preference,  ranking 
preference,  or  local  preference). 

(2)  if  the  PHA  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph  (cKU 
of  this  section  is  impracticable  because 
of  the  length  of  the  list,  the  PHA  may 
provide  this  notification  to  fewer  than 
all  applicants  on  the  list  at  any  given 
time.  The  PHA  must,  however,  have 
notified  a  sufficient  number  of 
applicants  at  any  given  time  that,  on  the 
basis  of  the  owner's  determination  of 
the  number  of  applicants  on  the  waiting 
list  who  already  claiin  a  federal 
preference  and  the  anticipated  number 
of  project  admissions: 

(i)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for 
a  federal  preference;  and 

(ii)  It  is  unlikely  that,  on  the  basis  of 
the  PHA's  framework  for  applying  the 
preferences  and  the  federal  preferences 
claimed  by  those  already  on  the  waiting 
list,  any  applicant  who  has  not  been  so 
notified  would  receive  assistande  before 
those  who  have  received  notification. 

(d)  Income-based  admission.  The 
PHA  may  only  give  preference  to  select 
arelatively  higher  income  family  for 
admission  if  the  preference  is  pursuant 
to  a  "local  preference"  admission.  (For 
other  income-related  restrictions  on 
selection,  see  24  CFR  913.105.) 

(e)  Notice  and  opportunity  for  a 
meeting  where  preference  is  denied. 

(1)  If  the  PHA  determines  that  an 
applicant  does  not  qualify  foj  a  federal 
preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
PHA  must.promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  a  representative  of  the  PHA 
to  review  the  determination.  The 
meeting  may  be  conducted  by  any 
person  or  persons  designated  by  the 
PHA,  who  may  be  an  officer  or 
employee  of  the  PHA,  including  the 
person  who  made  or  reviewed  the 
determination  or  a  subordinate 
employee. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated^ 
against  on  the  basis  of  race,  color,  - 
religion,  sex,  national  origin,  age, 
di.sability  or  familial  status. 

(Approved  by  the  Office  of  Management  and 
Budget  under-OMB  control  number  2577- 
0105) 


§960.212    Federal  preferences:  general. 

(a)  Definition.  A  federal  preference  is 
a  preference  under  federal  law  for 
selection  of  families  that  are: 

(1)  Involuntarily  displaced; 

(2  J  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  Tor  the  homeless);  or 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(b)  Ranking  preferences:  selection 
among  federal  preference  holders.  The 
PHA's  admission  policy  may  provide  for 
use  of  ranking  preference  for  selecting 
among  applicants  who  qualify  for 
federal  preference. 

(1)  The  PHA  may  give  ranking 
preference  to  working  families— so  long 
as  the  preference  does  not  result  in 
violation  of  the  restriction  of 
§  960.211(d)  concerning  income  based 
admissions  or  the  nondiscrimination 
provisions  that  protect  against 
discrimination  on  the  basis  of  age  or 
disability.  (If  a  PHA  adopts  such  a 
preference,  it  may  not  give  greater 
weight  to  an  applicant  based  on  the 
amount  of  employment  income,  and  an 
applicant  household  shall  be  given  the 
benefit  of  the  preference  if  the  head  and 
spouse,  or  sole  member,  are  age  62  or 
older  or  are  receiving  social  security 
disability,  supplemental  security 
income  disability  benefits,  or  any  other 
payments  based  on  an  individual's 
inability  to  work.)  The  PHA  also  could 
give  preference  to  graduates  of,  as  well 
as  active  participants  in.  educational 
and  training  programs  that  are  designed 
to  prepare  individuals  for  the  job 
market. 

(2)  The  PHA  may  limit  the  number  of 
applicants  who  may  qualify  for  any 
ranking  preference. 

(3)  The  system  may  give  different 
weight  to  the  federal  preferences, 
through  such  means  as: 

(i)  Aggregating  the  federal  preferences 
(e.g.,  provide  that  two  federal 
preferences  outweigh  one); 

(ii)  Giving  greater  weight  to  holders  of 
a  particular  federal  preference  (e.g., 
provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than — and,  therefore,  would 
be  considered  for  assistance  before— an 
applicant  paying  more  than  50  percent 
of  family  income  for  rent);  or 

(iii)  Giving  greater  weight  to  a  federal 
preference  holder  who  fits  a  particular 
category  of  a  single  federal  preference 
(e.g.,  provide  that  those  living  in 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  have  a 
greater  need  for  housing  than  those 
whose  housing  is  substandard  only 
because  it  does  not  have  a  usable 


bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(c)  Qualifying  for  a  federal  preference. 
(1)  Basis  of  federal  preference.  The  PHA 
must  use  the  following  definitions  of  the 
federal  preferences  (as  elaborated  upon 
in  §§960.213,  960.214,  and  960.215), 
unless  it  has  received  HUD  approval  of 
alternative  definitions. 

(i)  Displacement.  An  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  has  been 
involuntarily  displaced  and  is  not  livmg 
in  standard,  permanent  replacement 
housing,  or 

(B)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  the  PHA. 

(ii)  Substandard  housing.  An 
applicant  quafifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  Uving  in  a  shelter  for  the 
homeless  is  considered  as  living  in 
substandard  housing. 

(iii)  Rent  burden.  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  of  preference.  An 
applicant  may  claim  qualification  for  a 
federal  preference  by  certifying  to  the 
PHA  that  the  family  qualifies  for  federal 
preference.  The  PHA  must  accept  this 
certification,  unless  the  PHA  verifies 
that  the  applicant  is  not  qualified  for 
federal  preference. 

(3)  Verification  of  preference. 

(i)  Before  admitting  an  applicant  on 
the  basis  of  a  federal  preference,  the 
PHA  must  require  the  applicant  to 
provide  information  needed  by  the  PHA 
to  verify  that  the  applicant  quahfies  for 
a  federal  preference  because  of  the 
applicant's  current  status.  The 
applicant's  current  status  must  be 
determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant's  qualification  for  a  federal 
preference  between  the  time  of 
application  and  selection  for  admission, 
including  a  change  from  one  federal 
preference  category  to  another. 

(ii)  Once  the  PHA  has  verified  an 
applicant's  qualification  for  a  federal 
preference,  the  PHA  need  not  require 
the  applicant  to  provide  information 
needed  by  the  PHA  to  verify  such 
qualification  again  unless: 

(A)  The  PHA  determines 
reverification  is  desirable  because  a  long 
time  has  passed  since  verification,  or 
^    (BfThe  PHA  has  reasonable  grounds 
to  believe  that  the  applicant  no  longer 
qualifies  for  a  federal  preference. 

(4)  Effect  of  current  residence  in 
assisted  housing.  No  applicant  is  to  be 
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denied  a  federal  preference  for  which 
the  family  otherwise  qualifies  on  the 
basis  that  the  applicant  already  resides 
in  assisted  housing;  for  example,  the 
actual  condition  of  the  housing  unit 
must  be  considered,  or  the  possibility  of 
involuntary  displac(  ment  resulting  from 
domestic  violence  m  ust  be  evaluated. 


I  Approved  by  the  Offide 
Budget  under  OMB  coftrol 
0105) 


of  Maniigement  and 
nunibor  2577- 


i  960.21 3    Federal  pf Merence:  involuntary 
dlsptacement  I 

(a)  How  applicanvquahfies  for 
displacement  preference. 

(1)  An  applicant  qLialifies  foKa  federal 
preference  on  the  ba  >is  of  involuntary 
displacement  if  eithdr  of  the  following 
apply: 

0)  The  applicant  I  as  been 
involuntarily  displa(  :ed  and  is  not  living 
in  standard,  permani  mt  replacement 
housing;  or 

(ii)  Ine  applicant  vill  be 
involiuitarily  displaced  within  no  more 
than  six  months  fron  >  the  date  of 

f)reference  status  cer  tification  by  the 
amily  or  verificatioi  i  by  the  PHA. 

(2)  (i)  "Standard,  j  ermanent 
replacement  housing  "  is  housing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequa  e  for  the  family 
size;  and 

(C)  That  the  famili  is  occupying 
pursuant  to  a  lease  o  r  occupancy 
agreement. 

(ii)  "Standard,  per  nanent 
replacement  housim  "  does  not  include: 

(A)  Transient  facil  ties,  such  as 
motels,  hotels,  or  ter  iporary  shelters  for 
victims  of  domestic '  dolence  or 
homeless  families;  o ' 

(B)  In  the  c^se  of  d  omestic  violence, 
the  housing  unit  in  v/hich  the  applicant 
and  the  applicant's  a  pouse  or  other 
member  of  the  hous«  hold  who  engages 
in  such  violence  livt . 

(b)  Meaning  of  inv  jiuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displa<  ed  if  the  applicant 
has  vacated  or  will  h  ave  to  vacate  the 
unit  where  the  appli  ::ant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  I  y  disaster.  An 
applicant's  unit  is  ui  (inhabitable 
because  of  a  disaster  such  as  a  fire  or 
flood. 

(2)  Displacement  ty  government 
action.  Activity  carried  on  by  an  agency 
of  the  United  States  i  >r  by  any  State  or 
local  governmental  t  ody  or  agency  in 
connection  with  cod  3  enforcement  or  a 
public  improvement  or  development 
proQtim. 

(3)  Displacement  I  y  action  of  housing 
owner,  (i)  Action  by  »  housing  owner 
forces  the  applicant  o  vacate  its  unit. 

(ii)  An  applicant  daes  not  qualify  as 
involuntarily  displac  ed  because  action 


by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner's  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
unit,  reasons  for  an  applicant's  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an 
applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  &x>m  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply  with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  court 
decree  or  in  accordance  with  policies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence. 

(i)  An  applicant  is  involuntarily 
displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence,  or 

(B)  The  applicant  lives  in  a  housing 
unit  with  a  person  who  engages  in 
domestic  violence. 

(ii)  "Domestic  violence"  means  actual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other 
member  of  the  applicant's  household. 

(iii)  To  qualify  as  involuntarily 
displaced  because  of  domestic  violence: 

(A)  The  PHA  must  determine  that  the 
domestic  violence  occurred  recently  or 
is  of  a  continuing  nature;  and 

(B)  The  apphcant  must  certify  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  PHA  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  PHA  may  deny  or 


terminate  assistance  to  the  family  for 
breach  of  this  certification. 

(5)  Displacement  to  avoid  reprisals. 
(i)  An  applicant  family  is 

involuntarily  displaced  if:     * 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency;  and 

(B)  Based  on  a  threat  assessment,  a 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 
providing  such  information. 

(ii)  The  PHA  may  establish 
appropriate  safeguards  to  conceal  the 
identity  of  families  requiring  protection 
against  such  reprisals. 

(6)  Displacement  by  hate  crimes. 
(i)  An  applicant  is  mvoluntarily 

displaced  if: 

(A)  One  or  more  members  of  the 
applicant's  family  have  been  the  victim 
of  one  or  more  hate  crimes:  and 

(B)  The  applicant  has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant's  peaceful 
enjoyment  of  the  unit. 

(iij  "Hate  crime"  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person's  race,  color, 
religion,  sex,  national  origin,  handicap, 
or  familial  status. 

(iii)  The  PHA  must  determine  that  the 
hate  crime  involved  occurred  recently, 
or  is  of  a  continuing  nature. 

(7)  Displacement  by  inaccessibility  of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  imable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner  is  not  legally  obligated 
to  make  the  changes  to  the  unit  that 
would  make  critical  elements  accessible 
to  the  disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multif amily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  section  203  of  the  Housing 
and  Community  E)evelopment 
Amendments  of  1978. 

§960.214    Federal  preference:  substandard 
housing. 

(a)  When  unit  is  substandard.  A  unit 
is  substandard  if  it: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing: 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 


(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive  t« 
use  of  a  family;  » 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service;  d 

(6)  Does  not  have  a  safe  or  adequate  n 
source  of  heat:           *■                          .  h 

(7)  Should,  but  does  not,  have  a 
kitchen;  or  \j 

(8)  Has  been  declared  unfit  for  o 
habitation  by  an  agency  or  unit  of  q 
government. 

(b)  Other  definitions.  j 

(1)  Dilapidated  unit.  A  housing  unit  is  \i 

dilapidated  if:  \^ 

(i)  The  unit  does  not  provide  safe  and  s 

adequate  shelter,  and  in  its  present  si 

condition  endangers  the  health,  safety,  c( 

or  well-being  of  a  family:  or  fg 

(ii)  The  unit  has  one  or  more  critical 

defects,  or  a  combination  of  § 
intermediate  defects  in  sufficient 

number  or  extent  to  require  th 

considerable  repair  or  rebuilding.  The  aj 

defects  may  involve  original  p( 
construction,  or  they  may  result  from 

continued  neglect  or  repair  or  from'  w 

serious  damage  to  the  structure.  re 

{2)  Homeless  family. 

(i)  An  applicant  that  is  a  "homeless  In 
family"  is  considered  to  be  living  iji 
substandard  housing. 

(ii)  A  "homeless  family"  includes  any  ui 

person  or  family  that:  b« 

(A)  Lacks  a  fixed,  regular,  and  ci 
adequate  nighttime  residence:  and  also 

(B)  Has  a  primary  nighttime  residence  te 
that  is: 

(J)  A  supervised  publicly  or  privately  pi 

operated  shelter  designed  to  provide  us 

temporary  living  accommodations  or 
(including  welfare  hotels,  congregate 

shelters,  and  transitional  housing):  m 
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(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(51  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat;  *■  ."     , 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(81  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(bl  Other  definitions. 

(1)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if: 

(i)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(ii)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  repair  or  from- 
serious  damage  to  the  structure. 

{2)  Homeless  family. 

(i)  An  applicant  that  is  a  "homeless 
family"  is  considered  to  be  living  in 
substandard  housing. 

(iil  A  "homeless  family"  includes  any 
person  or  family  that: 

(A)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and  also 

(B)  Has  a  primary  nighttime  residence 
that  is: 

{!)  A  supervised  publicly  or  pj-ivately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing); 


[2)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(5)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

tiii)  A  "homeless  family"  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  Congress  or  a  State  law. 

(3)  Status  ofSBO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference, 
SRO  housing  is  not  considered 
substandard  solely  because  it  does  not 
contain.sanitary  or  food  preparation 
facilities. 

§  960.215    Federal  preference:  rent  burden. 

(a)  "Rent  burden  preference"  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
percent  of  family  income  for  rent. 

(b)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
renti)urden  preference: 

(1)  "Family  income"  means  Monthly 
Income,  as  defined  in  24  CFR  913.102. 

(2)  "Rent"  means: 

(i)  The  actual  monthly  amount  due 
under  a  lease  or  occupancy  agreement 
between  a  family  and  the  family's 
current  landlord;  and 

(ii)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(A)  The  utility  allowance  for  family- 
purchased  utilities  and  services  that  is 
used  in  the  PHA  tenant-based  program, 
or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 


actually  made  for  these  utilities  and 
services  for  the  most  recent  12-month 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(3)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(c)  An  applicant  does  not  qualify  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(1)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days. 

(2)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant's  refusal  to  comply  with 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(i)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937; 

(ii)  The  rent  supplement  program 
under  section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(iii)  Rental  assistance  payments  under 
section  236(f)(2)  of  the  National  Housing 
Act. 

Dated:  June  3, 1994. 
Henry  G.  Cisneros, 

Secretary. 

(PR  Doc.  94-16886  Filed  7-13-94;  8:45  amj 
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24  CFR  Part  813,  et  al. 
Section  8  Certificate  and  Voucher 
Programs  Conforming  Rule:  Admissions; 
Final  Rule 
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DEPARTMENT  Of  HOUSING  AND 
URBAN  DEVELO^ENT 

Offfce  of  the  Assistant  Secretary  for 
Public  and  Indiai^  Housing 

24  CFR  Parts  81  aj  882, 887,  and  982 
[Docket  No.  R-94-1(628;  FR-3727-F-01] 
RIN  2577-AB47 

Section  8  Certificate  and  Voucher 
Programs  Ccnforniing  Rule: 
Admissions 


AGENCY:  Office  of 
Secretary  for  Pub!  c 
Housing.  HUD. 
ACTION:  Final  rule 


wa  ting  '. 


teren:es 


th  jse  ( 


SUMMARY:  This  ru 
requirements  for 
families  to  receivt 
8  rental  assistance 
certificate  program 
voucher  program, 
procedures  for 
waiting  list  adm 
and  local  preft 
from  the  Housing 
The  rule  makes 
implement  a  statu 
reorganize  and  cl 
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under  the  rental  certificate  program  and 
the  rental  voucher  program.  (58  FR 
11292] 

This  final  rule  only  covers  unified 
admission  procedures  for  the  tenant- 
based  program.  Admission  procedures 
are  contained  in  Subpart  E  of  a  new 
tenanf-based  rule  at  24  CFR  Part  982.  As 
soon  as  possible,  HUD  will  issue  a 
comprehensive  final  rule  covering  all 
aspects  of  the  tenant-based  programs. 
The  final  rule  may  include  further 
revisions  of  program  admission 
procedures. 

Eligibility 

When  HA  Can  Admit  Non  Very  Low- 
Income  Families 

The  proposed  rule  listed  the 
categories  of  non  very  low-income 
families  who  may  be  selected  for  the 
tenant-based  programs.  Public 
comments  state  that  the  list  is 
confusing,  administratively 
cumbersome  and  unfair.  Conunents  also 
claim  HUD  is  improperly  restricting 
admission  of  non  very  low-income 
families. 

Under  the  law,  there  are  different 
income  limits  for  admission  to  the 
certificate  and  voucher  programs.  In  the 
certificate  program,  the  law  i)ermits 
assistance  for  low-income  families 
(income  below  80  percent  of  area 
median).  However,  in  the  voucher 
program,  the  law  generally  limits 
participation  to  very  low-income 
families  (income  below  50  percent  of 
area  median).  Families  that  are  not  very 
low-income  can  be  admitted  to  the 
voucher  program  only  in  cases  specified 
in  the  law — families  who  reside  in 
specified  types  of  housing  affected  by 
various  HUD  programs  or  activities. 

A  central  goal  of  this  rule  is  to  unify 
regulatory  requirements  for  the  tenant- 
based  certificate  and  voucher  programs, 
except  for  differences  that  are  required 
by  the  law.  To  this  end,  the  rule  largely 
sets  the  same  eligibility  requirements  for 
the  two  tenant-based  programs.  For  both 
programs,  the  rule  allows  admission  of 
non  very  low-income  famihes  within 
the  statutory  categories  prescribed  by 
law  for  the  Section  8  voucher  program 
(such  as  a  family  previously  assisted  in 
public  housing),  and  also  within  the 
statutory  lower  income  limit  for 
admission  to  the  Section  8  non-voucher 
programs.  Thus  families  that  meet  the 
uniform  eligibility  requirements  under 
this  rule  are  within  the  statutory 
eligibility  limits  for  both  the  Section  8 
voucher  and  certificate  programs. 

For  the  certificate  program  only,  the 
rule  permits  admission  of  a  low-income 
family  that  lives  in  a  property  sold  by 
HUD  or  in  a  property  sold  at  foreclosure 


of  a  HUD-held  mortgage.  This  is  the 
only  difference  between  the  uniform 
eligibility  requirements  for  the  tenant- 
based  programs  under  this  rule. 

In  the  certificate  and  voucher  ' 
programs,  the  law  establishes  the  outer 
boundaries  of  statutory  eligibility. 
However,  the  law  does  not  assure 
assistance  for  any  eligible  family.  Unlike 
entitlement  programs,  in  which 
assistance  is  provided  to  any  eligible 
person,  the  availability  of  Section  8 
certificate  or  voucher  assistance  is 
constrained  by  the  amount  of  funding 
appropriated  by  the  Congress,  and  by 
the  funding  available  to  the  HA  at 
which  a  family  applies.  Many  may 
apply,  but  the  HA  can  only  assist  the 
number  of  families  that  can  be 
supported  with  available- funding. 

In  this  context,  the  rule  defines 
uniform  eligibility  criteria  for  admission 
of  non  very  low-income  families.  The 
law  does  not  require  HUD  to  set 
eligibility  limits  at  the  boundaries  of 
statutory  program  eligibility.  Rather,  the 
law  specifically  recognizes  HUD's 
authority  to  limit  admission  of  non  very 
low-income  families.  [See  42  U.S.C. 
1437nl 

HUD  agrees  with  comments  which 
note  that  the  list  of  specific  eligibility 
categories  (for  non  very  low-income 
admissions)  is  clumsy  and  confusing. 
However,  since  the  voucher  law  does 
not  permit  assistance  for  other  non  very 
low-income  families,  use  of  the 
statutory  voucher  categories  is  the  only 
way  to  define  a  uniform  standard  for 
admission  of  low-income  families  other 
than  very  low-income  families.  HUD 
may  not  totally  prohibit  admission  of 
low-income  families  other  than  very  low 
income  families.  [42  U.S.C.  1437n(c)]  In 
addition,  the  eligibility  definition  in  this 
rule  focuses  most  available  assistance 
on  very  low-income  families,  while 
permitting  assistance  for  other  low- 
income  families  affected  by  specific 
HUD  programs  and  activities. 

Unaer  this  rule,  a  Housing  Agency 
(HA)  can  only  admit  non  very  low- 
income  families  in  the  special  categories 
defined  in  the  rule.  Before  this  rule, 
low-income  families  were,  in  theory, 
broadly  eligible  for  admission  to  the 
certificate  program.  However,  admission 
of  such  families  was  sharply  restricted 
by  HUD. 

By  law,  only  15  percent  (5  percent 
before  a  1990  amendment)  of  Section  8 
and  public  housing  units  added 
nationally  since  federal  fiscal  year  1982 
can  be  leased  to  non  very  low-income 
families.  [U.S.H.  Act,  §16,  42  U.S.C. 
1437n(b)(l)]  The  restrictions  on  leasing 
Section  8  units  to  non  very  low-income 
families  are  stated  in  a  cross-cutting 
regulation  for  the  various  Section  8 


programs.  (24  CFR  §  813.104  and  in 
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In  practice,  almost  all  Section  8  tenant- 
based  units  are  covered  by  the  th 
regulatory  restriction.  In  general,  the  HA  pr 
may  not  admit  a  non  very  low-income  ad 
(but  statutorily  eligible)  family  unless  th 
HUD  has  given  the  HA  approval  to  grant  pr 
an  "exception".              _  in 

In  implementing  the  limit  on  non  very  pr 

low-income  admissions,  exceptions  ce 

were  routinely  permitted  by  HUD  for     '  Hj 

the  types  of  non  very  low-income  wi 

admissions  allowed  under  this  rule.  In  thi 
practice,  non  very  low-income 

occupancies  have  represented  less  than  ch 

five  percent  of  the  Section  8  and  public  H/ 

housing  programs  as  a  whole,  or  of  the  in 

certificate  program  or  voucher  program  ur 

separately.  Even  in  the  categories  for  po 

which  exceptions  have  been  granted  by  su 

HUD,  most  families  are  very  low-income  ju: 

at  admission  to  the  certificate  and  ini 

voucher  programs.  art 

For  tenant-based  assistance,  this  rule  H,' 

now  lists  the  categories  of  non  very  low-  re( 

income  families  that  may  be  admitted  to  in( 

the  program.  For  this  reason,  HUD  has  thi 

decided  to  delete  the  separate  regulatory  to 

limitations  (in  Part  813)  on  non  very  wl 

low-income  occupancy  in  the  certificate  a  c 

programs,  and  to  delete  also  the  th( 

accompanying  requirement  to  secure  foj 
grant  of  a  HUD  "exception"  permitting 

admission  of  non  very  low-income  thi 

families.  In  essence,  the  exception  cases  of 

are  now  built  into  the  definition  of  sel 

income  eligibility  in  the  program  rule.  th< 

Since  the  number  of  non  very  low-  un 

income  certificate  and  voucher  in 

admissions  in  these  special  categories  is  far 

limited  (in  relation  to  the  aggregate  vo 

number  of  program  admissions),  tht 

experience  indicates  such  admissions  ad: 

will  continue  to  be  well  below  15  th( 

percent  of  certificate  and  voucher  un 

admissions,  and  will  not  jeopardize  ap 

compliance  with  the  global  15  percent  tht 

limitation  for  the  Section  8  and  public  arc 

housing  programs  as  a  whole.  Deletion  ass 

of  the  certificate  and  voucher  as 

procedures  for  restricting  and  tracking  inc 

non  very  low-income  occupancy  will  inc 

simplify  program  administration  by  HAs  as  ■• 

and  HUD,  but  will  not  substantially  cri 

affect  actual  levels  of  occupancy  in  inc 

these  programs.  be 

Applicable  Income  Limit  ^^^ 

HUD  establishes  sets  of  income  limits  ^° 

for  each  area  of  the  country.  The  HA  1 

determines  whether  a  family  is  income-  ass 

eligibleby  comparing  the  family's  cor 

annual  income  (gross  income)  and  the  Ho 

HUD-established  very  low-income  limit  ml 

or  low-income  limit  for  the  appropriate  pre 


Federal  Register  /  Vol.  59.  No.  136  /  Monday,  July  18.  1994  /  Rules  and  Regulations  36663 


programs.  (24  CFR  §  813.104  and 
§813.1051  For  the  certificate  program, 
the  limit  is  applied  by  regulation  to 
families  admitted  to  the  certificate 
program  since  July  1984.  |§813.105{c)l 
In  practice,  almost  all  Section  8  tenant- 
based  units  are  covered  by  the 
regulatory  restriction.  In  general,  the  HA 
may  not  admit  a  non  very  low-income 
(but  statutorily  eligible)  family  unless 
HUD  has  given  the  HA  approval  to  grant 
an  "exception". 

In  implementing  the  limit  on  non  very 
low-income  admissions,  exceptions 
were  routinely  permitted  by  HUD  for 
the  types  of  non  very  low-income 
admissions  allowed  under  this  rule.  In 
practice,  non  very  low-income 
occupancies  have  represented  less  than 
five  percent  of  the  Section  8  and  public 
housing  programs  as  a  whole,  or  of  the 
certificate  program  or  voucher  program 
separately.  Even  in  the  categories  for 
which  exceptions  have  been  granted  by 
HUD,  most  families  are  very  low-income 
at  admission  to  the  certificate  and 
voucher  programs. 

For  tenant-based  assistance,  this  rule 
now  lists  the  categories  of  non  very  low- 
income  families  that  may  be  admitted  to 
the  program.  For  this  reason,  HUD  has 
decided  to  delete  the  separate  regulatory 
limitations  (in  Part  813)  on  non  very 
low-income  occupancy  in  the  certificate 
programs,  and  to  delete  also  the 
accompanying  requirement  to  secure 
grant  of  a  HUD  "exception"  permitting 
admission  of  non  very  low-income 
families.  In  essence,  the  exception  cases 
are  now  buih  into  the  definition  of 
income  eligibility  in  the  program  rule. 
Since  the  number  of  non  very  low- 
income  certificate  and  voucher 
admissions  in  these  special  categories  is 
limited  (in  relation  to  the  aggregate 
number  of  program  admissions), 
experience  indicates  such  admissions 
will  continue  to  be  well  below  15 
percent  of  certificate  and  voucher 
admissions,  and  will  not  jeopardize 
compliance  with  the  global  15  percent 
limitation  for  the  Section  8  and  public 
housing  programs  as  a  whole.  Deletion 
of  the  certificate  and  voucher 
procedures  for  restricting  and  tracking 
non  very  low-income  occupancy  will 
simplify  program  administration  by  HAs 
and  HUD,  but  will  not  substantially 
affect  actual  levels  of  occupancy  in 
these  programs.  1 

Applicable  Income  Limit 

HUD  establishes  sets  of  income  limits 
for  each  area  of  the  country.  The  HA 
determines  whether  a  family  is  income- 
eligible  by  comparing  the  family's 
annual  income  (gross  income)  and  the 
HUD-established  very  low-income  limit 
or  low-income  limit  for  the  appropriate 


income  limit  area.  The  final  rule 
codifies  how  the  HA  determines  the 
applicable  income  limit  area  for  a  family 
admitted  to  the  tenant-based  assistance 
programs. 

In  the  public  housing  program,  and  in 
the  project-based  Section  8  assistance 
programs,  family  income  eligibility  at 
admission  to  the  program  is  governed  by 
the  income  limit  for  the  area  where  the 
project  is  located,  and  the  family  is 
initially  assisted.  In  the  tenant-based 
programs,  at  initial  issuance  of  a 
certificate  or  voucher  to  a  family,  the 
HA  does  not  know  where  the  family 
will  initially  rent  with  assistance  under 
th&  program. 

At  admission,  a  family  may  generally 
choose  to  rent  a  unit  anywhere  in  the 
HA  jurisdiction,  and  (if  qualified  for 
initial  portability)  may  elect  to  rent  a 
unit  outside  the  HA  jurisdiction  under 
portability  procedures.  For  some  HAs, 
such  as  an  HA  with  Statewide 
jurisdiction,  the  HA  jurisdiction  may 
include  more  than  one  income  limit 
area.  If  the  family  moves  to  a  different 
HA  jurisdiction  under  portability,  the 
receiving  HA  may  be  in  a  different 
income  limit  area  (or  areas)  than  the  HA 
that  admitted  the  family.  The  HA  needs 
to  know  what  income  limit  applies,  both 
when  the  HA  initially  issues  the  family 
a  certificate  or  voucher,  and  also  when 
the  HA  initially  executes  a  HAP  contract 
for  the  family. 

The  rule  provides  that  in  determining 
the  applicable  income  limit  for  issuance 
of  a  certificate  or  voucher  upon 
selection  for  the  program,  the  HA  uses 
the  highest  income  limit  (for  the  family 
unit  size)  of  all  the  income  limit  areas 
in  the  HA  jurisdiction.  However,  the 
family  may  only  use  the  certificate  or 
voucher  to  rent  a  unit  in  an  area  where 
the  family  is  income  eligible  at 
admission  to  the  program  (that  is,  when 
the  HA  exe(  utes  a  HAP  contract  for  the 
unit  selected  by  the  family).  The 
applicable  income  limit  for  admission  to 
the  program  is  the  income  limit  for  the 
area  where  the  family  is  initially 
assisted.  [§982.201(b)(2)]  For  admission 
as  a  very  low-income  family,  the  family 
income  must  be  wunin  the  very  low- 
income  limit  for  the  area.  For  admission 
as  a  low-income  family  (which  meets 
criteria  for  admission  of  a  non  very  low- 
income  family),  the  family  income  must 
be  within  the  low-income  limit  for  the 
area. 

Continuously  Assisted  Family 

The  rule  provides  that  the  HA  may 
assist  a  low-income  family  that  is 
continuously  assisted  under  the  1937 
Housing  Act.  (§982.201(b)(l)(ii)(A)l  The 
rule  lists  the  1937  Housing  Act 
programs.  ("1937  Housing  Act  program" 


defined  at  §  982.3)  The  1937  Act 
programs  include  the  public  housing 
program  and  all  of  the  Section  8  project 
and  tenant-based  programs  (as  well  as 
the  old  Section  23  leased  housing  and 
Section  23  housing  assistance  payments 
programs). 

Public  comments  express  concern 
about  the  process  for  determining  if 
families  are  "continuously  assisted" 
under  the  1937  Housing  Act.  Families 
do  not  know  if  they  have  been 
continuously  assisted  imder  a  1937  Act 
program.  The  HA  would  have  to 
conduct  investigations  to  determine  if 
families  qualify  as  continuously 
assisted.  Comments  ask  for  guidance  on 
how  to  get  this  information. 

If  a  family  is  currently  assisted  in  a 
1937  Act  program  of  the  same  HA  at 
which  it  is  applying  for  assistance  under 
the  certificate  or  voucher  program,  the 
HA  should  usually  have  no  difficulty 
getting  this  information.  If  the  family 
was  receiving  assistance  under  one  of 
the  1937  Housing  Act  programs  from 
another  HA  or  a  private  Section  8 
owner,  the  family  must  generally 
provide  the  information  to  the  HA.  The 
HA  may  verify  the  information  by 
inquiry  to  the  HA  or  owner. 

The  rule  provides  that  an  applicaiit  is 
considered  to  be  continuously  assisted 
under  the  1937  Housing  Act  if  the 
family  is  already  receiving  assistance 
under  any  1937  Housing  Act  program 
when  the  family  is  admitted  to  the 
certificate  or  voucher  program. 
[§982.201(d)(l)]  The  Department 
recognizes  that  in  a  variety  of 
circumstances  there  may  be  a  brief 
interruption  in  the  transition  from 
another  1937  Act  program  to  assistance 
under  the  1937  Act  tenant-based 
programs.  For  example,  tenant-based 
assistance  may  be  provided  for 
continued  assistance  to  residents  of  a 
Section  8  project  after  the  HAP  contract 
expires  or  is  terminated  for  owner 
breach,  and  there  may  be  a  short  delay 
in  arranging  for  continued  assistance  for 
project-residents. 

This  rule  allows  the  HA  Hexibility  to 
deal  with  brief  breaks  that  do  not 
interrupt  the  essential  continuity  of 
1937  Act  assistance  to  the  family.  The 
rule  provides,  as  proposed,  that  an  HA 
must  establish  policies  concerning 
whether  and  to  what  extent  a  brief 
interruption  between  assistance  under  a 
1937  Act  program  and  admission  to  the 
HA's  tenant-based  program  will  be 
considered  to  break  continuity  of 
assistance.  [§  982.201(d)(2)]  Comments 
approve  this  approach. 

Limit  on  Assistance  for  Aliens 

Comments  suggest  that  proof  of 
citizenship  should  be  an  eligibility 
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requirement,  and  hat  foreign  students 
should  be  ineligib  e  for  the  program. 

S^ition  214  of  the  Housing  and 
Community  Devel  opment  Act  of  1980 
(42  U.S.C  1436a)  srohibits  Section  8 
assistance  for  pers  ans  other  than  United 
States  citizens  or  (ligible  aliens.  Section 
214  will  be  implei  nented  in  a  separate 
rule. 

Definition  of  a  Fai  nity 

In  the  Section  8  and  public  housing 
programs,  the  stat  itory  term  "family" 
refers  to  a  group  o '  single  person  that 
can  be  assisted  un  der  the  program.  A 
1992  law  redefine  i  the  term  "family". 
(42  U.S.C  1437a(l  )(3),  as  amended  by 
the  Housing  and  C  ommunity 
Development  Act  if  1992,  section  621; 
106  Stat.  3812)  The  February  24. 1993 
proposed  rule  contained  a  new  "family" 
definition  based  oi  the  1992  law.  HUD 
did  not  propose  tc  amend  the  general 
Section  8  definitic  n  of  "family"  and 
other  related  term  i  in  24  CFR  812.2.  The 
statutory  family  di  sflnition  was  amended 
again,  on  April  11  1994.  [42  U.S.C 
1437a(b)(3)(B).  an  ended  by  Section  301 
of  Public  Law  103-233, 108  Stat.  342. 
369] 

Public  commen  s  raise  important 
questions  about  tli  e  new  definition  of 
the  term  "family"  under  the  1992  law 
and  proposed  rule ,  The  Section  8  and 
public  housing  pr  )grams  are  covered  by 
the  same  statutory  "family"  definition 
in  the  U.S.  Housir  g  Act  of  1937.  Since 
there  should  be  substantially  uniform 
regulatory  treatme  nt  of  family  eligibility 
in  these  programs  the  Department  is 
deferring  implemt  ntation  of  any 
substantive  chang  js  because  of  the 
family  redefinitio:  i  under  the  1992  law. 

The  1992  law  pi  ovided  that  the  term 
"families"  "mean  t  families  with 
children".  [106  St  it.  3812]  Many  public 
comments  echo  H  JD's  concern  in  the 
proposed  rule,  tha  t  this  new  statutory 
definition  might  r  ot  permit  admission 
of  a  multi-person  amily  without 
children,  such  as  1 1  married  couple 
writhout  children  <  ir  two  aduhs.  In  1994, 
the  law  was  amen  led  to  provide  that 
"the  term  'familie  i"  includes  famihes 
with  children". 

This  final  rule  c  oes  not  give  a  new 
family  definition.  However,  the  rule 
restates  how  the  family  concept  is  used 
in  determining  program  eligibility.  The 
rule  states  that  a  'ifamily"  may  receive 
he  certificate  or 

[§  982.201  (a)  j  The 
lither  a  single  person 
or  a  group  of  persons.  [§  982.201(c)(l)l 
In  accordance  with  the  1994 
amendment,  the  rvle  is  revised  to 
provide  that  the  gi  oup  of  (>ersons 
constituting  a  family  "includes  a  family 
with  a  child  or  ch  Wren". 


assistance  under  i 
voucher  programs 
"family"  may  be  ( 


|§  982.201(c)(2))  This  provision  allows 
admission  of  a  family  with  children,  but 
does  not  preclude  the  admission  of  a 
multi-person  family  without  children. 

Over  time,  successive  amendments  of 
the  U.S.H.  Act  "family"  definition  have 
widened  the  quahfication  of  single 
individuals  for  assistance  under  the 
program.  Originally,  the  term  covered 
only  aged,  displaced  or  disabled  single 
persons.  Currently,  any  single  person 
may  qualify  as  a  "family".  Although  the 
rule  does  not  include  a  new  family 
definition,  the  rule  specifies  that  a 
single  person  family  may  be  an  elderly 
person,  a  disabled  person,  a  displaced 
person  or  "anv  other  single  person". 
l§982.201(c){4)(iv)l 

Through  successive  statutory 
amendments,  the  1937  Housing  Aci 
specified  when  a  single  person  qualifies 
as  a  family,  but  did  not  contain  a 
comprehensive  definition  stating  when 
a  group  of  persons  (other  than  an  elderly 
family  or  disabled  family)  qualifies  as  a 
family.  HUD  does  not  impose  a  national 
definition  of  a  multi-person  family,  but 
has  substantially  left  this  term  to  local 
definition  by  individual  HAs  for 
application  to  their  programs. 

The  rule  confirms  that  "family" 
includes  an  elderly  or  disabled  person 
or  persons  residing  with  a  live- in  aide 
who  provides  necessary  supportive 
services.  In  accordance  with  historical 
practice  and  understanding,  the  rule 
provides  that  the  HA  determines  if  any 
other  group  of  persons  qualifies  as  a 
family.  (§982.201(c)(3)l 

A  1993  rule  removed  restrictions  on 
assistance  for  singles  who  are  not 
elderly,  disabled  or  displaced.  [58  FR 
39658,  July  26, 1993)  HAs  now  have 
broad  authority  to  house  other  single 
persons,  but  must  house  the  elderly, 
disabled  or  displaced  ahead  of  other 
singles.  , 

Near-elderly 

In  accordance  with  the  1992  law,  the 
family  definition  in  the  proposed  rule 
contains  several  provisions  on 
assistance  to  a  "near-elderly"  person — 
defined  as  a  person  from  50  to  61  years 
old.  The  proposed  rule  provides  that  a 
statutory  "family"  (the  entity  eligible  for 
program  assistance)  includes  a  family 
whose  head  or  spouse  is  near-elderly, 
and  also  provides  that  a  single  person 
family  includes  a  near-elderly  person. 
Comments  approve  assistance  for  the 
near-elderly.  The  comments  generally 
appear  to  assume  that  qualification  as 
near-elderly  makes  a  single  person 
eligible  for  assistance,  or  confers 
priority  over  younger  single  persons. 
Such  comment  indicates  confusion  as  to 
the  impact  of  the  near-elderly 
designation  on  program  eligibility. 


Since  any  single  person  may  now 
qualify  as  a  statutory  family,  the  near- 
elderly  designation  is  not  necessary  to 
confer  single  person  program  eligibility. 
Also,  near  elderly  singles  do  not  have  a 
statutory  priority  for  admission. 
This  rule  does  not  include  the 
proposed  near-elderly  definition  and 
provisions  on  family  eligibility  of  a 
near-elderly  person.  Under  the  1992 
law,  the  near-elderly  characterization 
chiefly  affects  use  of  Section  8  project- 
based  assistance  in  units  or  projects 
designated  for  the  elderly.  In  the  tenant- 
based  programs,  there  are  no  projects  or 
units  designated  for  Section  8  elderly 
occupancy.  Each  family  chooses  a  unit 
in  the  private  market. 

Temporary  Absence  of  Foster  Child 

Comments  asked  HUD  to  clarify  a  rule 
which  states  that  the  temporary  absence 
of  a  child  from  the  home  due  to 
placement  in  foster  care  may  not  be 
considered  in  determining  what 
constitutes  a  family.  A  1990  law 
provides  that:  The  temporary  absence  of 
a  child  from  the  home  due  to  placement 
in  foster  child  care  shall  not  be 
considered  in  considering  family 
composition  and  family  size.  [1990 
NAHA,  section  574,  amending  42  U.S.C 
1437a(b)(3);  104  Stat.  4238) 

In  determining  family  composition, 
the  temporarily  absent  child  is 
considered  to  be  part  of  the  assisted 
household.  For  example,  a  single 
woman  with  two  children  who  are 
currently  and  temporarily  living  in 
foster  care  homes,  is  considered  as  a 
family  of  three  people,  one  adult  and 
two  children,  instead  of  a  single  person 
family.  The  statutory  provision  is 
intended  to  promote  family  re- 
unification by  permitting  the  family  to 
rent  a  subsidized  unit  that  will  be  big 
enough  for  the  whole  family  when  the 
absent  child  returns  firom  foster  care.  To 
clarify  this  concept,  the  rule  provides 
that:  A  child  who  is  temporarily  away 
from  the  home  because  of  placement  in 
foster  care  is  considered  a  member  of 
the  family.  [§982.201(c)(5)] 

The  statutory  and  regulatory 
provisions  only  pertain  to  the  foster 
child's  "temporary"  absence  from  the 
home,  but  are  not  intended  to  artificially 
enlarge  the  space  available  for  other 
family  members. 

Remaining  Family  Member 

Comments  ask  HUD  to  clarify  a 
proposed  provision  stating  that  the 
"remaining"  members  of  an  assisted 
family  qu^ify  as  a  "family".  Since  the 
beginning  of  the  Section  8  program,  the 
law  has  provided  that  a  "family" 
includes  a  "remaining"  member  of  the 
tenant  family.  [Definition  now  at  42 


U.S.C  1437a(b)(3)(A)l  Under  the 
existing  regulatory  definition  of  a 
"family",  the  term  "family"  includes 
the  "remaining  member  of  a  tenant 
family"  (at  §  812.2,  not  amended  by  this 
rule). 

If  composition  of  an  assisted  family 
changes  by  death  or  departure  of  family 
members  after  initial  admission  to  the 
program,  the  remaining  members  or 
individual  member  of  the  assisted 
family  are  a  statutwy  "family".  The 
definidon  of  a  "family"  as  including  a 
"remaining"  family  member  merely 
confirms  that  the  HA  may  continue 
assistance  on  behalf  of  a  remaining 
family  member  after  departure  of  other 
members  of  the  original  assisted  family. 
The  "remaining"  family  member 
concept  does  not  affect  original 
eligibility  or  admission  to  the  program — 
whether  of  a  single  individual  or  of  a 
muhi-person  family. 

Since  this  rule  only  covers  HA 
admission  processes  (Part  982,  Subpart 
E),  the  rule  deletes  the  proposed 
provision  on  remaining  family 
members.  The  final  stage  of  this 
rulemaking  will  clarify  that  remaining 
family  members  constitute  a  family. 

Disability 

The  family  definition  in  the  1992  law 
includes  a  new  definition  of  "person 
with  disabilities"  (essentially  combining 
defining  elements  of  three  separate 
disability  definitions  under  prior  law). 
(106  Stat.  3812,  amending  42  U.S.C. 
1437a(b)(3)(E)|  The  law  provides  that 
"person  with  disabilities"  may  not 
exclude  persons  with  the  disease  of 
acquired  immunodeficiency  syndrome 
(AIDS),  or  conditions  resulting  from  the 
AIDS  syndrome.  The  proposed  rule 
would  incorporate  the  new  AIDS-related 
elements  in  the  definition  of  "person 
with  disabilities". 

Comments  ask  HUD  to  clarify  whether 
the  disability  definition  includes  a 
person  who  is  HIV  positive,  but  who 
does  not  exhibit  symptoms  or 
conditions  associated  with  AIDS! 
Comments  ask  why  persons  with 
terminal  illnesses  other  than  AIDS  are 
not  included  in  the  definition,  and 
suggest  that  HUD  expand  the  definition 
of  the  term  disabled  person  to  include 
persons  in  recovery  programs  for 
substance  abuse  or  other  conditions. 

As  indicated  above,  substantive 
changes  in  the  "family"  definition 
under  the  1992  law  will  be 
implemented  by  HUD  in  a  separate 
rulemaking  for  the  whole  universe  of 
covered  Section  8  and  public  bousing 
programs.  This  rule  does  not  include 
special  provisions  on  ehgibility  of 
individuals  with  AIDS  and  related 
conditions.  To  qualify  for  assistance  as 
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U.S.C  1437a(b)(3)(A)l  Under  the 
existing  regulatory  definition  of  a 
"family",  the  term  "family"  includes 
the  "remaining  member  of  a  tenant 
family"  (at  §  812.2,  not  amended  by  this 
rule). 

If  composition  of  an  assisted  family 
changes  by  death  or  departure  of  family 
members  after  initial  admission  to  the 
program,  the  remaining  members  or 
individual  member  of  the  assisted 
family  are  a  statutory  "family".  The 
definition  of  a  "family"  as  including  a 
"remaining"  family  member  merely 
confirms  that  the  HA  may  continue 
assistance  on  behalf  of  a  remaining 
family  member  af^er  departure  of  other 
members  of  the  original  assisted  family. 
The  "remaining"  family  member 
concept  does  not  affect  original 
eligibility  or  admission  to  the  program— 
whether  of  a  single  individual  or  of  a 
muhi-person  family. 

Since  this  rule  only  covers  HA 
admission  processes  (Part  982.  Subpart 
E).  the  rule  deletes  the  proposed 
provision  on  remaining  family 
members.  The  final  stage  of  this 
rulemaking  will  clarify  that  remaining 
family  members  constitute  a  family. 

Disability 

The  family  definition  in  the  1992  law 
includes  a  new  definition  of  "person 
with  disabilities"  (essentially  combining 
defining  elements  of  three  separate 
disability  definitions  under  prior  law). 
[106  Stat.  3812,  amending  42  U.S.C. 
1437a(b)(3)(E)]  The  law  provides  that 
"person  with  disabilities"  may  not 
exclude  persons  with  the  disease  of 
acquired  immunodeficiency  syndrome 
(AflDS).  or  conditions  resulting  from  the 
AIDS  syndrome.  The  proposed  rule 
would  incorporate  the  new  AIDS-related 
elements  in  the  definition  of  "person 
with  disabilities". 

Comments  ask  HUD  to  clarify  whether 
the  disability  definition  includes  a 
person  who  is  HIV  positive,  but  who 
does  not  exhibit  symptoms  or 
conditions  associated  with  AIDSf 
Comments  ask  why  persons  with 
terminal  illnesses  other  than  AIDS  are 
not  included  in  the  definition,  and 
suggest  that  HUD  expand  the  definition 
of  the  term  disabled  person  to  include 
persons  in  recovery  programs  for 
substance  abuse  or  other  conditions. 

As  indicated  above,  substantive 
changes  in  the  "family"  definition 
under  the  1992  law  will  be 
implemented  by  HUD  in  a  separate 
rulemaking  for  the  whole  universe  of 
covered  Section  8  and  public  housing 
programs.  This  rule  does  not  include 
special  provisions  on  eligibility  of 
individuals  with  AIDS  and  related 
conditions.  To  qualify  for  assistance  as 


a  disabled  person,  a  single  person  must 
meet  the  general  disability  standards 
carried  forward  bom  the  prior  law  (and 
consolidated  under  the  terra  "disabled 
person").  In  addition,  since  the  law  and 
rule  now  permit  assistance  to  any  single 
person  (not  only  the  aged,  disabled  or 
displaced),  disabled  or  non-disabled 
single  persons  are  broadly  eligible  for 
Section  8  assistance. 

The  definition  of  "disabled  person" 
includes  a  person  with  a  disability  as 
defined  in  section  223  of  the  Social 
Security  Act.  [Definition  of  "disabled 
person"  in  §982.3;  42  U.S.C 
1437a(b)(3)(E)(i)]  Comments  state  that 
the  HUD  rule  should  use  the  disabled 
definition  in  the  Americans  with 
Disabilities  Act  instead  of  the  definition 
of  disabled  under  section  223  of  the 
Social  Security  Act.  Since  the  disability 
definition  in  the  1937  Housing  Act 
explicitly  incorporates  the  disability 
definition  in  the  Social  Security  Act, 
HUD  has  not  followed  this 
recommendation. 

Live-in  Aide 

The  rule  defines  the  term  "live-in 
aide".  (§982.3)  A  live-in  aide  resides 
with  the  assisted  family  to  care  for  a 
family  member  who  is  disabled  or 
elderiy.  Section  8  family  income  does 
not  include  income  of  the  live-in  aide 
(either  for  determination  of  family 
eligibility  at  admission  to  the  program, 
or  for  determination  of  the  family  share 
at  admission  and  reexamination).  If  the 
Section  8  participant  leaves  theunit,  the 
live-in  aide  is  not  considered  a 
"remaining"  family  member  or  program 
participant,  and  does  not  receive  any 
assistance  for  continued  occupancy  of 
the  unit. 

The  definition  of  live-in  aide  in  this 
rule  substantially  tracks  the  definition 
in  other  cross-cutting  Section  8  rules 
that  apply  to  the  certificate  and  voucher 
programs.  [24  CFR  Parts  812  and  813] 
The  1992  law  also  authorizes  the  use  of 
a  live-in  aide  for  a  near-elderiy  person. 
This  change  will  be  implemented  in  the 
future  rulemaking  for  programs  affected 
by  the  1992  family  amendments. 

The  final  rule  deletes  a  proposed 
change  of  the  live-in  aide  definition  (not 
included  in  the  parallel  language  of 
other  Section  8  rules)  to  provide  that  a 
live-in  aide  may  not  be  related  by  blood, 
marriage  or  operation  of  law  to  the 
persons  receiving  Section  8  assistance 
for  occupancy  of  the  unit.  Comments 
objected  to  this  proposal,  stating  that 
HUD  should  encourage  a  family  relative 
to  act  as  a  live-in  aide. 


Single  Persons:  Preference  for 
Admission  of  Elderly  or  Disabled 

By  law.  a  single  person  who  is  elderly 
(over  62).  disabled  or  displaced  must  be 
admitted  before  other  single  person 
families.  [42  U.S.C.  1437a(b)(3)(A)l  This 
singles  preference  is  implemented  in  the 
existing  HUD  rule  on  admission  of 
single  persons  in  the  Section  8 
programs.  [§  812.3,  as  amended  at  58 
Federal  Register  39658-59,  7/26/93] 

In  HUD's  existing  rules,  the  statutory 
preference  for  a  disabled  or  elderly 
single  person  is  broadened  to  provide  a 
preference  for  an  "elderly  family"  or 
displaced  person  over  other  single 
persons.  (§  812.3(e)]  An  "elderly  family- 
includes  both  a  single  person  family 
consisting  of  a  person  who  is  disabled 
or  over  62,  and  a  multi-person  family 
whose  head  or  spouse  is  disabled  or 
over  62.  [Definition  of  "elderly  family" 
in  §812.2] 

The  proposed  rule  merely  slates  the 
bare  statutory  preference  for  an  elderly, 
disabled  or  displaced  single  person  over 
other  single  persons,  without  stating  the 
preference  for  an  "elderly"  multi-person 
family.  (Proposed  §982.201(a)(2)(ii)]  In 
this  rule,  the  statement  of  the  preference 
has  been  conformed  to  the  existing  rule 
that  gives  preference  to  any  family  with 
an  elderiy  or  disabled  head  or  spouse, 
not  limited  to  a  preference  for  elderly  or 
disabled  single  person  families. 

The  rule  provides  that:  In  selecting 
applicants,  the  HA«must  give  preference 
to: 

(1)  A  family  (with  or  without  federal 
preference): 

(i)  Whose  single  member  is  a 
displaced  person  or, 

(ii)  Whose  head  or  spouse  or  single 
member  is  an  elderly  person  or  a 
disabled  person,  over 

(2)  A  single  person  (with  or  without 
federal  preference)  who  is  not  elderly, 
disabled  or  displaced.  [§982.207(d)l 

Comments  note  that  the  proposed  rule 
does  not  explain  how  the  statutory 
singles  preference  (for  single  persons 
who  are  elderly,  disabled  or  displaced) 
relates  to  the  statutory  federal 
preferences  (for  single  or  multi-person 
families  that  are  displaced,  rent- 
burdened  or  live  in  substandard 
housing).  Comments  recommend  that 
the  rule  should  specify  that  the 
preference  for  singles  applies  between 
applicants  with  the  same  federal 
preference  status  (i.e.,  applicants  with 
or  without  a  federal  preference).  As 
HUD  understands  this  proposal,  the 
singles  preference  would  require  the 
admission  of  a  federal  preference  single 
who  is  elderly,  disabled  or  displaced 
before  a  federal  preference  single  who  is 
not  eldetly.  disabled  or  displaced. 
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The  statutes  do  nc  t  state  the  relation 
between  the  two  types  of  statutory 
preference,  nor  prestribe  which  type  of 
preference  takes  precedence.  HUD  has 
decided  to  provide  that  the  federal 
statutory  preference,  for  elderly,  disabled 
or  displaced  singles  Iwill  take 
precedence  over  thei  so-called  "federal 
preferences".  Under}  this  rule,  the 
singles  preference  i^  not  limited — as 
proposed  by  the  coiiment — to 
applicants  with  the  same  federal 
preference  status.  Tke  rule  is  revised  to 
provide  that  the  singles  preference 
applies  to  a  family  'Iwith  or  without  a 
federal  preference"  pver  a  single  person 
with  or  without  a  fe 
The  rule  requires  a( 
individual  who  is  el 
displaced,  but  does 
federal  preference, 
individual  who  qualifies  for  federal 
preference,  but  is  not  elderly,  disabled 
or  displaced.  (§  982io7(d)] 

Comments  state  that  HAs  should  not 
be  required  to  accen  applications  from 
non-elderly  applicants,  when  these 
applicants  will  never  be  reached  on  the 
waiting  list  becauseiof  the  preference  for 
elderly  or  disabled  ^rsons. 

The  rule  does  not  [require  the 
admission  of  "othen'  single  persons, 
who  are  not  entitled  to  the  statutory 


leral  preference, 
lission  of  a  single 
lerly,  disabled  or 
lot  qualify  for 
sfore  a  single 


singles  preference. 


the  HA  to  adopt  a  pvlicy  on  opening  or 


closing  the  waiting 


from  such  other  sin]  ;les.  The  HA  may 
adopt  local  policy  op  who  may  apply  for 


assistance  when  the 
|§g82.206(a)(3]and 


effective  date  of  the 
After  considering 


he  rule  also  permits 


ist  to  applications 


waiting  list  is  open. 
§982.206(bKl)]If 


singles  with  statutory  preference  will 
absorb  available  program  openings,  the 
HA  may  elect  to  sto  )  accepting  new 
applications  from  o  her  single  persons. 

Verifying  Eligibility  .  . 

The  proposed  rul  i  requires  that  an 
HA  must  verify  fam  ly  eligibility  during 
the  90  day  period  b<  fore  the  family 
initially  receives  assistance  under  the 
program.  Comment!  note  that  HAs  will 
have  difHculty  in  sa  Lisfying  this 
requirement.  The  D  ipartment  is  also 
asked  to  clarify  wh6  ther  "initially 
receiving  assistance"  means  the  date  a 
certificate  or  vouchor  is  issued  or  the 


HAP  contract, 
comments,  HUD  has 


decided  to  require  t^at  the  HA  obtain 
information  verifyir  g  family  eligibility 
no  more  than  60  da;  's  before  the  HA 
initially  issues  a  ceitificate  or  voucher 
to  an  applicant  famjly.  l§982.201(e)l 
This  timing  of  the  v  ;rification  process 
will  eliminate  sche<  uling  problems  that 
might  be  caused  if  t  le  time  for 
eligibility  verificati(m  is  linked  to  the 
commencement  of  cssistance  (effective 
date  of  the  HAP  cor  tract). 


Comments  state  that  the  requirement 
to  verify  eligibility  90  days  before 
commencement  of  assistance  is 
inconsistent  with  handbook  guidance 
providing  that  verifications  are  valid  for 
120  days  from  receipt  by  the  HA.  The 
120  day  validity  period  is  and  will 
remain  applicable  for  annual 
reexaminations  and  interim 
redetermination  of  family  income  and 
composition  after  admission  to  the 
program.  The  program  handbook  will 
give  additional  guidance  on  how  to 
administer  the  initial  income  eligibility 
veriHcation  deadline  in  this  rule. 

The  proposed  rule  provides  that  the 
HA  must  make  a  preliminary  eligibility 
determination  before  placing  a  family's 
name  on  the  waiting  list.  Comments 
criticize  HUD  for  trying  to  micro- 
manage  the  admission  process.  An  HA 
should  have  discretion  whether  to  make 
an  eligibility  determination  before  a 
family  is  added  to  the  waiting  list. 
Family  circumstances  change.  A  family 
that  is  ineligible  at  the  time  of  ~ 
application  may  become  eligible  before 
its  name  is  reached  on  the  waiting  list. 
Comments  also  ask  HUD  to  clarify  that 
the  HA  is  not  required  to  verify  family 
eligibility  before  adding  a  family's  name 
to  the  waiting  list. 

An  HA  must  determine  and  verify 
eligibility  before  a  family  is  admitted. 
However,  HUD  agrees  that  HAs  need 
flexibility  to  design  an  admission 
process  and  timing  that  frts  the  need  of 
the  local  program.  For  most  HAs,  there 
are  many  qualified  applicants  and  a 
long  wait  for  entrance  to  the  program. 
Families  may  move  away  or  lose 
interest.  Eligibility  information  must  be 
current  when  the  family  is  finally 
selected  for  admission  to  a  program.  The 
HA  needs  to  balance  administrative  cost 
and  problems  against  the  need  for  an 
adequate  pool  of  families  for  orderly 
admission  to  available  program 
openings. 

Various  program  requirements  apply 
to  the  HA  "waiting  list",  including  the 
federal  preference  scheme,  and 
provisions  governing  the  relation  of  the 
Section  8  waiting  list  to  waiting  lists  for 
other  assisted  housing  programs.  The 
proposed  rule  provides  that  the  HA 
must  make  a  preliminary  eligibility 
determination  before  a  family  is  placed 
on  the  Section  8  waiting  list.  This 
provision  was  intended  to  specify  that 
the  imiverse  to  which  "watting  list" 
requirements  apply  is  the  universe  of 
families  for  which  the  HA  has  made  a 
preliminary  determination  of  eligibility 
(which  need  not  be  verified  at  that 
time).  The  proposed  requirement  was 
not  intended  to  accelerate  the  HA's 
preliminary  eligibility  determination,  or 
to  require  the  HA  to  verify  family 


eligibility  before  adding  the  family  to 
the  waiting  list. 

In  the  rule,  HUD  does  not  require  a 
preliminary  eligibility  determination 
before  the  HA  puts  the  family  on  the 
waiting  list. 

Selecting  Families 

Family  Size — Effect  on  Selection 

In  the  tenant-based  programs,  HAs 
currently  apportion  available  program 
funding  resources  by  unit  size  (1 
bedroom,  2  bedroom  *  *  *).  The  HA 
selects  an  applicant  for  the  unit  size 
opening  for  which  the  family  qualifies 
imder  the  HA  occupancy  standards.  To 
match  available  program  resources  for 
each  bedroom  size  with  families  who 
qualify  for  a  particular  bedroom  size, 
waiting  lists  are  organized  by  bedroom 
size. 

In  the  certificate  program,  an  HA  is 
currently  required  to  use  program 
resources  in  accordance  with  a  HUD 
approved  unit  size  distribution.  The 
target  unit  distribution  for  the  program 
is  stated  in  the  consolidated  ACC  for  the 
program.  Generally,  HUD  must  approve 
substantial  deviation  from  the 
distribution  allowed  under  the  ACC.  In 
the  voucher  program,  the  HA  has 
discretion  to  determine  the  bedroom 
distribution  of  the  program  units  . 
supported  with  available  program 
resources. 

In  both  programs,  families  are 
selected  by  bedroom  size  for  available 
program  openings  for  the  appropriate 
bedroom  sizes.  In  this  respect,  the 
current  selection  procedure  for  the 
tenant-based  programs  is  the  same  as 
the  selection  procedure  by  which  HAs 
and  owmers  fill  vacant  units  in  project- 
based  assisted  housing  programs.  For 
example,  when  there  is  a  vacant  tvyo 
bedroom  unit  in  an  assisted  project,  the 
HA  or  owner  selects  a  family  that  needs 
a  two  bedroom  unit.  In  the  project-based 
programs,  selection  is  inherently 
constrained  by  the  existing 
configuration  of  the  subsidized  unit, 
and  the  need  to  assure  an  appropriate 
match  between  the  size  of  the  project 
unit  and  the  housing  needs  of  the 
assisted  family. 

In  the  tenant-based  programs, 
however,  there  are  no  project  units.  The 
family  chooses  among  units  available 
for  rent  in  the  assisted  housing  market. 
Once  admitted  to  the  tenant -based 
program,  a  family  that  qualifies  for  any 
unit  size  can  search  for  a  suitable  sized 
unit  in  the  local  rental  market.  The  HA 
is  limited  by  the  total  program  funds 
available  under  the  consolidated  ACC. 
However,  there  is  no  inherent  need  to 
match  the  unit  size  needs  of  the  family 
with  any  particular  assisted  unit,  or 


with  program  funds  apportioned  to 
support  rental  of  a  particular  size  unit. 

In  the  tenant-based  programs,  the  unit 
size  for  which  the  family  qualifies 
determines  the  maximum  subsidy  for 
the  family.  For  example,  in  the 
certificate  program  a  four  bedroom 
family  must  lease  a  unit  that  rents  under 
the  four  bedroom  fair  market  rent. 

Under  the  existing  program 
procedures,  the  distribution  of  available 
program  resources  by  unit  .size  may 
result  in  different  waiting  periods  for 
the  different  unit  sizes.  For  example,  at 
a  particular  HA  the  wait  for  a  four 
bedroom  certificate  may  be  three  years, 
while  the  wait  for  a  two  bedroom 
certificate  is  only  one  yjear.  In  general, 
the  length  of  the  time  a  family  has  to 
wait  for  assistance  is  determined  by  the 
amount  of  funding  allocated  by  the  HA 
fpr  a  given  unit  size,  and  the  number  oi 
waiting  list  families  who  qualify  for  that 
unit  size.  In  this  system,  federal  and 
other  locally  determined  preferences 
determine  the  order  of  admission  among 
waiting  list  families  who  qualify  for  n 
given  unit  size. 

In  this  rulemaking,  comments 
recommend  that  families  should  not  be 
selected  by  unit  size.  Families  should  be 
chosen  from  the  top  of  the  waiting  list 
without  regard  to  unit  size.  HUD  should 
not  allocate  funding  by  unit  size.   - 

After  careful  consideration.  HUD  has 
decided  to  prohibit  HA  selection  of 
families  for  tenant-based  assistance  on  - 
the  basis  of  the  unit  size  needed  by  the 
family.  HAs  are  no  longer  permitted  to  ■' 
select  families  to  meet  a  pre-detormined 
program  unit  size  distribution.  Instead, 
families  must  be  selected  by  the  HA 
without  regard  to-family  size,  or  to  the 
unit  .size  for  vyhich  a  family  qualifies 
under  the  HA  occupancy  policy.  When 
.selected,  a  family  receives  the 
appropriate  subsidy  for  the  family  size: 
The  HA  selects  families  of  any  size  in 
order  from  the  waiting  list,  up  to  the 
limit  of  available  funding.  The  program 
unit  size  distribution  is  no  longer  the  ' 
basis  for  selection,  but  the  result  of 
.selection. 

To  accomplish  this  important  change 
in  program  selection  procedures,  the 
rule  provides  that  "the  order  of 
admission  from  the  waiting  list  may  not 
be  based  on  family  size,  or  on  the  family 
unit  size  for  which  the  family  qualifies 
under  the  HA  occupancy  policy  ' 
I§9a2.204(d)tl)| 

At  the  time  when  a  family  comes  to 
the  top  of  the  waiting  list,  the  HA  may 
or  may  not  immediately  have  enough 
funds  to  support  the  amount  of  sub.sidy 
required  for  the  family.  The  new  rule 
provides  that  if  the  HA  does  not  have 
.sufficient  funds  to  sub.sidize  the  family 
unit  size  of  the  family  at  the  top  of  the 
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with  program  funds  apportioned  to 
support  rental  of  a  particular  size  unit. 

In  the  tenant-based  programs,  the  unit 
size  for  which  the  family  qualifies 
determines  the  maximum  subsidy  for 
the  family.  For  example,  in  the 
certificate  program  a  four  bedroom 
family  must  lease  a  unit  that  rents  under 
the  four  bedroom  fair  market  rent. 

Under  the  existing  program 
procedures,  the  distribution  of  available 
program  resources  by  unit  .size  may 
result  in  dtlTerent  waiting  periods  for 
the  different  unit  sizes.  For  example,  at 
a  particular  HA  the  wait  for  a  four 
bedroom  certificate  may  be  three  years, 
while  the  wait  for  a  two  bedroom 
certificate  is  only  one  year.  In  general, 
the  length  of  the  time  a  family  has  to 
wait  for  assistance  is  determined  by  the 
amount  of  funding  allocated  by  the  HA 
fpr  a  given  unit  size,  and  the  number  of 
waiting  list  families  who  qualify  for  that 
unit  size.  In  this  system,  federal  and 
other  locally  determined  preferences 
determine  the  order  of  admission  among 
vvaiting  list  families  who  qualify  for  a 
given  unit  size. 

In  this  rulemaking,  comments 
recommend  that  families  should  not  be 
selected  by  unit  size.  Families  should  be 
chosen  from  the  top  of  the  waiting  list 
without  regard  to  unit  size.  HUD  shoujd 
not  allocate  funding  by  unit  size.   - 

After  careful  consideration.  HUD  has 
decided  to  prohibit  HA  selection  of 
families  for  tenant-based  assistance  on  '- 
the  basis  of  the  unit  size  needed  by  the 
family.  HAs  are  no  longer  permitted  f o  -' 
select  families  to  meet  a  pre-detormined 
program  unit  size  distribution.  Insiead. 
families  must  be  selected  by  the  HA 
without  regard  toi'amily  size,  or  to  the 
unit  size  for  which  a  family  qualifies 
under  the  HA  occupancy  poUcy.  When 
.selected,  a  family  receives  the 
appropriate  subsidy  for  the  family  size: 
The  HA  selects  families  of  any  size  in 
order  from  the  waiting  list,  up  to  the 
limit  of  available  funding.  The  program 
unit  size  distribution  is  no  longer  the   ' 
basis  for  selection,  but  the  result  of 
.selection. 

To  accomplish  this  important  change  ^ 
in  program  selection  procedures,  the 
rule  provides  that  "the  order  of 
admission  from  the  waiting  list  may  not 
be  based  on  family  size,  or  on  the  family 
unit  size  for  which  the  family  qualifies 
under  the  HA  occupancy  policy." 
l§9a2.-204(dHl)j 

At  the  time  when  a  family  comes  to 
the  top  of  the  waiting  list,  the  HA  may 
or  may  not  immediately  have  enough 
funds  to  support  the  amount  of  subsidy 
required  for  the  family.  The  new  rule 
provides  that  if  the  HA  does  not  have 
sufficient  funds  to  subsidize  the  family 
unit  size  of  the  family  at  the  top  of  the 


waiting  list,  the  HA  may  not  skip  the 
top  waiting  list  family  in  order  to  admit 
an  applicant  family  with  a  smaller 
family  unit  size  (that  can  be 
immediately  supported  with  available 
funding).  |§982.204(dK2)l 

In  eliminating  selection  by  unit  size, 
the  rule  also  eliminates  HA 
administrative  problems  in  managing 
available  assistance  resources  to  meet  a 
pre-determined  unit  distribution. 
Moreover,  the  rule  has  also  eliminated 
the  need  and  authority  for  the  HA  to 
establish  priorities  for  families  requiring 
different  size  units. 

At  any  given  funding  level,  the  HA 
can  assist  more  families  with  a  smaller 
sub.sidy,  and  fewer  fomilies  with  a  larger 
subsidy.  This  proposition  is  equally  true 
of  the  old  sjstem  and  of  the  system 
established  under  this  rule.  However, 
under  the  prior  system,  the  choice  of  the 
pre-determined  program  unit 
distribution  is  also  a  choice  of  how 
many  families  will  be  assisted  in  the 
program.  Under  the  new  rule,  the 
number  of  assisted  families  is  the 
number  of  families  supported  by  the 
available  funding. 

MUD  has  developed  a  new  form  of 
con.solidated  annual  contributions 
contract  (ACC)  for  the  certificate  and 
voucher  programs.  The  unified  contract 
covers  both  tenant-based  programs 
administered  by  an  HA.  and  eliminates 
the  HA's  obligation  to  meet  a  pre- 
determined program  unit  size  mix  in 
administration  of  the  certificate  program 
under  the  old  certificate  program  ACC 
form. HUD  will  also  eliminate  the 
current  certificate  handbook  provision 
requiring  HUD  approval  of  unit  size 
redistributions  for  more  than  J 2  units. 

Pmhihitad  Admission  Criteria 

In  deciding  whether  to  admit  a  family, 
the  rufe  does  not  permit  the  HA  to 
consider  certain  types  of  "family 
characteristics"  listed  in  the  rule. 
|«i  982.202(b)(4)] 

Discrimination  Against  Family  With 
Children 

The  proposed  rule  provides  that  HA 
selection  of  families  may  not  be  based 
on  "whether  the  family  includes 
children  (family  status)".  Comments 
state  that  presence  or  absence  of 
children  may  be  key  to  determining  if  a 
family  is  eligible  for  a.ssistance.  Contrary 
to  the  comment,  program  "eligibility"  is 
not  based  on  whether  there  are  children 
in  the  family. 

Comments  note  that  waiting  lists  are 
organized  by  unit  size,  and  that  theunit 
size  for  which  a  family  qualifies  is 
determined  by  the  number  and 
relationship  of  family  members.  As 
di-scussed  above,  this  rule  eliminates 


vvaiting  list  selection  based  on  the  size 
of  the  unit  for  which  a  family  qualifies 
under  the  HA  occupancy  policy. 
I§982.204(d)| 

In  respon.se  to  comments,  the  rule  is 
revised  to  clarifj',  as  originally  intendcnl. 
that  the  HA  is  prohibited  from  using 
selection  criteria  which  result  in 
''discrimination  because  a  family 
includes  children  (familial  status 
discrimination)".  |§  982.202(b)(4)(i)(C)| 

Employment  or  Education 

The  proposed  rule  would  have 
prohibited  the  HA  ft-om  basing  selection 
of  participants  on  the  "employment 
history  or  education"  of  family 
members. 

The  final  rule  removes  the  propo.sed 
prtxhibition  against  selection  based  on 
employment  history  of  family  members. 
In  addition,  the  rule  now  specifically 
permits  the  HA  to  give  a  preference " 
among  Federal  preference  holders  for 
"working  families".  |<!i982.210(b)(.3)(iv)| 
For  admissions  not  subject  to  Fedenil 
preference,  the  HA  may  also  give 
preference  ("local  preference")  to 
v\orking  families. 
In  affording  a  preference  for  "working 
■  families,  ■  the  HA  is  subject  to  the 
statutory  an<*  regulatory  prohibitions 
iigainst  disc  riminalion  becau.se  of  age  or 
disability.  To  provide  protection  against 
such  discrimination,  the  rule  provides 
that  an  applicant  family  must  be  given 
the  benefit  of  a  working  family 
preference  if  the  head  and  .spouse,  or 
sole  member,  are  age  62  or  older  or  are 
receiving  social  security  disability. 
suppU-nientai  security  income  dLsubiiity 
benefits,  or  any  other  payments  basi'd 
on  an  individuals  inability  to  work. 

Regulations  for  the  tenant-based 
programs  do  not  allow  an  HA  to  adopt 
a  preference  for  admission  of  hight-r 
income  waiting  list  families  over 
families  b\  lower  income. 
I§  n82.202(b)(4)(ii)j  For  tenant-based 
programs,  this  restriction  is 
Departmental  polii:y,  but  is  not  required 
by  .statute.  In  accordance  with  this 
policy,  the  rule  provides  that  when  an 
HA  elects  to  adopt  a  ranking  preference 
lor  Federal  preference-qualified 
"working  families",  the  HA  admission 
preference  "may  not  give  greater 
preference  to  an  applicant  based  on  the 
amount  of  employrrient  income." 
IS982.210(h)(3)(iv)l 

The  final  rule  does  not  include  the 
propo.sed  prohibition  of  selection  based 
on  "education"  of  family  members.  An 
HA  has  discretion  whether  or  not  to 
adopt  an  admission  policy  with  a 
preference  for  this  purpose.  For 
selet:tion  among  federal  preference 
holders,  the  rule  explicitly  provides  that 
an  HA  admRsion  policy  may  give 
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ranking  preference  for  graduates  of,  or 
active  participants  in  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 
|§  982.210(b)(4)l  (However,  the  law  and 
regulation  prohibit  i  special  preference 
for  applicant  families  that  agree  to 
participate  in  the  HAs  family  self- 
sufficiency  program.) 

Suitability  for  Tenancy 

The  rule  restates  the  old  rule 
requirement  that  the  owner,  not  the  HA, 
determines  whethei  a  family  is  suitable 
for  tenancy.  Admisj  ion  to  the  program 
may  not  be  based  on  a  family's 
suitability  for  tenancy.  [§982.202(b)(l)l 
Comments  state  thai  the  HA  determines 
suitability  for  tenancy  when  the  HA 
denies  assistance  because  of  drug  or 
violent  crime  by  family  members.  Since 
1990,  program  rules  allow  the  HA  to 
deny  assistance  if  fcmily  members 
engage  in  drug  crimes  and  crimes  of 
violence.  The  rule  h  as  been  revised  to 
confirm  that  the  HA  may  deny 
assistance  to  an  applicant  (under 


existing  provisions 


jf  the  program  rule) 


because  of  drug-rela  ted  criminal  activity 
or  violent  criminal  activity  by  family 
members.  [§982.20l(b)(l)l 

Special  Admission- -Non  Waiting  List 

Sometimes  HUD  |  lives  an  HA  program 
funding  for  families  living  in  specified 
units,  for  example,  lunding  for  families 
displaced  because  of  demolition  or 
disposition  of  a  public  housing  project. 
The  final  rule  provi  les  that:  "If  HUD 
awards  an  HA  progi  am  funding  that  is 
targeted  for  families  living  in  specified 
units: 

(1)  The  HA  must  ise  the  assistance  for 
the  families  living  i  i  these  units. 

(2)  The  HA  may  a  dmit  a  family  that 
is  not  on  the  HA  waiting  list,  or  without 
considering  the  family's  waiting  list 
position.  The  HA  must  maintain  records 
showing  that  the  fai  lily  was  admitted 
with  HUD-targeted  issistance." 
[§982.203(a)] 

The  rule  also  lists  examples  of  types 
of  cases  in  which  H  JD  may  give  the  HA 
program  funding  foi  a  family  living  in 
a  specified  unit.  [§S82.203(b)l  In 
general,  these  are  cases  where  HUD 
provides  certificate  or  voucher  funding 
for  continued  assistance  to  low  income 
residents  of  projects  in  various  HUD 
programs.  The  hind  ng  is  granted  to  an 
HA  by  HUD  to  provide  assistance  for 
families  who  would  be  displaced  from 
a  project  by  the  termination  of 
assistance  or  some  c  ther  event.  The  HA 
must  use  the  funding  for  that  purpose. 
The  HA  is  not  free  tp  "select"  other 
families. 

In  the  proposed  rile,  a  non-waiting 
list  admission  is  cal  ed  a  "sf^cial  family 


selection".  In  the  final  rule,  HUD  now 
uses  the  term  "special  admission"  to 
more  accurately  reflect  the  nature  of 
these  cases — which  do  not  involve  an 
authentic  HA  selection  between  eligible 
applicants.  In  the  rule  a  "special 
admission"  is  defined  as:  "Admission  of 
an  applicant  that  is  not  on  the  HA 
waiting  list,  or  without  considering  the 
applicant's  waiting  list  position." 
(§982.3) 

The  proposed  rule  would  have 
allowed  special  admission  of:  (1) 
families  forced  to  vacate  housing 
because  of  rehabilitation  under  the 
former  rental  rehabilitation  grant 
program;  (2)  families  living  in  Section  8 
Moderate  Rehabilitation  or  Project- 
based  Certificate  Projects  in  units  that 
are  too  big  or  too  small;  (3)  families 
living  in  such  projects  when  an 
assistance  contract  expires;  (4)  when 
HUD  gives  the  HA  funding  for 
settlement  of  litigation.  Under  the  terms 
of  the  final  rule,  special  admission  is 
limited  to  cases  when  HUD  provides  the 
HA  funding  for  families  living  in 
specified  units. 

Special  Admission:  Overcrowded  or 
Overhoused  Family  in  Federally- 
Assisted  Project 

Under  the  proposed  rule,  the  HA 
would  be  permitted  to  make  a  non- 
waiting  list  admission  of  a  family  that 
lives  in  a  project-based  assisted  unit  that 
is  too  large  or  too  small  for  the  family 
(if  there  is  no  vacant  unit  of  appropriate 
size  in  the  project  or  program).  This 
proposed  provision  would  have  applied 
to  families  living  in  project-based  units 
assisted  under  certain  HA-administered 
programs:  a  public  housing  unit,  a 
moderate  rehabilitation  unit,  or  a 
project-based  certificate  unit. 

Comments  recommend  that  HUD 
should  allow  non-waiting  list  admission 
of  a  family  living  in  an  inappropriate- 
sized  unit  assisted  under  the  Section  8 
new  construction  or  substantial 
rehabilitation  programs.  Comments  also 
ask  HUD  to  clarify  that  an  HA  has  the 
option  whether  to  use  the  authority  for 
non-waiting  list  admission  of  families  in 
units  that  are  too  big  or  too  small. 

HUD  has  decided  to  eliminate 
altogether  the  proposed  authority  for 
special  admission  of  families  who 
occupy  assisted  units  that  are  not 
suitable  for  the  actual  family  size. 
Instead,  the  HA  has  latitude  to  grant 
preference  for  such  families  in  the 
context  of  the  HA's  general  scheme  for 
federal  preference  and  non-federal 
preference  admissions,  or  to  open  the 
waiting  list  for  such  families.  ^ 
administering  the  limit  on  non-federal 
preference  admissions,  the  HA  may 


choose  to  grant  a  local  preference  for 
these  families. 

Special  Admission:  Proposal  for 
Expansion 

Comments  ask  HUD  to  permit 
additional  categories  of  non-waiting  list 
admission.  Comments  suggest  that 
special  admission  should  be  allowed: 
— For  persons  who  are  terminally  ill. 
— For  moderate  rehabilitation  and 

project-based  certificate  program 

families  whose  health,  welfare  or 

safety  is  threatened,  or  families  who 

have  provided  drug  activity 

testimony. 
— For  familiies  that  need  to  move  closer 

to  medical  or  social  services. 

HUD  has  not  adopted  the 
recommendation  to  expand  the  list  of 
non-waiting  list  categories  (special 
admission).  Each  of  the  situations  noted 
in  the  public  comments  may  be  a 
legitimate  basis  for  preferential 
admission.  Within  the  scheme  of  federal 
preference  and  non-federal  preference 
admissions,  the  HA  can  employ 
admission  techniques  that  expedite 
assistance  for  waiting  list  families  with 
special  and  urgent  needs  described  in 
the  HA  administrative  plan.  The  HA 
may,  for  example,  open  a  closed  waiting 
list  to  such  families.  The  HA  may  adopt 
"ranking"  preferences  for  selection 
among  federal  preference  holders,  or 
"local"  preferences  for  a  local 
preference  admission.  Use  of  the  HA 
local  preference  quota  is  the  appropriate 
vehicle  for  rationing  available  local 
assistance  resources  among  eligible 
families  who  do  not  qualify  for  federal 
preference.  Non-waiting  list  treatment 
does  not  solve  or  avoid  the  burden  of 
local  choice  in  allocation  of  program 
resources. 

Special  Admission:  Funding  for  Specific 
Families;  Terminology 

The  rule  provides  that  if  HUD  awards 
the  HA  funding  that  is  targeted  for 
families  living  in  specified  units,  the 
HA  must  use  the  funding  for  the 
designated  purpose.  (§982. 203(a)] 

Comments  suggest  that  the  limit  on 
use  of  targeted  funding  should  only 
restrict  the  HA's  initial  use  of  the 
funding.  This  recommendation  is  not 
adopted.  The  HA  must  use  targeted 
funding  in  accordance  with  the 
conditions  imposed  when  the  funds  are 
awarded  to  and  accepted  by  an  HA. 
Sometimes  HUD  funding  may  be 
earmarked  for  specific  families,  even 
after  turnover.  In  most  cases,  special 
admission  funding  is  only  restricted  on 
initial  use  for  a  particular  family.  On 
turnover,  such  funding  becomes 
available  for  general  use  in  the  HA 


tenant-based  program.  HUD  determines 
how  long  the  HA  is  bound  by  the 
requirement  to  use  special  funding  for 
the  purpose  awarded.  If  HUD  does  not 
require  continued  use  of  the  funding  for 
a  special  purpose,  the  funding  is 
released  from  special  use  requirements. 

Waiting  List 
Status  of  Applicant 

The  rule  provides  that'an  applicant 
does  not  have  any  right  or  entitlement 
to  be  listed  on  the  waiting  list,  to  any 
particular  position  on  the  waiting  list,  or 
to  admission  to  the  programs.  Further, 
the  rule  states  that  this  provision  does 
not  affect  or  prejudice  any  applicant 
right,  independent  of  the  certificate  and 
voucher  regulations,  to  bring  a  judicial 
action  challenging  an  HA  violation  of  a 
constitutional  or  statutory  requirement. 
(§982.2Q2(c)j 

Comments  ask  HUD  to  delete  this 
provision,  asserting  that  qualified 
applicants  have  a  right  to  be  listed  on 
and  selected  from  a  waiting  list  if 
funding  is  available.  Other  comments 
expressed  concern  that  this  rule  could 
be  construed  to  mean  that  an  HA  may 
be  sued  if  HUD  fails  to  take  action  to 
implement  a  statutory  provision. 

The  pale  language  at  issue 
substantially  restates  provisions  of  the 
current  rule.  [See  49  FR  12215, 12224, 
March  29, 1984]  The  language  makes 
clear  that  the  rule  is  not  intended  to 
create  any  right  or  entitlement  of 
individual  applicants  to  apply  for  or 
participate  in  the  programs. 

Metropolitan  Area  Admission 
Procedures 

Comments  recommend  that  HUD 
require  the  establishment  of  a 
metropolitan-wide  waiting  list  and 
nonprofit  clearinghouse  to  take  and 
process  tenant  applications  for  all 
subsidized  housing  programs  in  a 
metropolitan  area.  Comments  state  that 
this  type  of  process  is  needed  to  ensure 
equitable  treatment  of  applicants,  and  to 
maximize  fair  housing  opportunities. 

The  proposal  to  restruciure 
metropolitan  area  admission  procedures 
would  affect  operation  of  all  HUD 
public  and  assisted  housing  programs. 
In  this  rulemaking,  HUD  will  not 
require  adoption  of  metropolitan-wide 
waiting  lists  for  all  subsidized  programs, 
or  the  use  of  non-profit  clearinghouses 
for  processing  applications. 

HUD  plans  to  develop  and  implement 
a  metropolitan  wide  strategy  for  the 
delivery  of  HUD-assisted  housing 
programs.  Initially  HUD  expects  to 
develop  a  model  for  implementation  of 
a  pilot  program  in  up  to  three 
metropolitan  areas. 
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tenant-based  program.  HUD  determines 
how  long  the  HA  is  bound  by  the 
requirement  to  use  special  funding  for 
the  purpose  awarded.  If  HUD  does  not 
require  continued  use  of  the  funding  for 
a  si>ecial  purpose,  the  funding  is 
released  from  special  use  requirements. 

Waiting  List 
Status  of  Applicant 

The  rule  provides  that'an  applicant 
does  not  have  any  right  or  entitlement 
to  be  listed  on  the  waiting  list,  to  any 
particular  position  on  the  waiting  list,  or 
to  admission  to  the  programs.  Further, 
the  rule  stales  that  this  provision  does 
not  affect  or  prejudice  any  applicant 
right,  independent  of  the  certificate  and 
voucher  regulations,  to  bring  a  judicial 
action  challenging  an  HA  violation  of  a 
constitutional  or  statutory  requirement. 
|§982.202(c)l 

Comments  ask  HUD  to  delete  this 
provision,  asserting  that  qualified 
applicants  have  a  right  to  be  listed  on 
and  selected  from  a  waiting  list  if 
funding  is  available.  Other  comments 
expressed  concern  that  this  rule  could 
be  construed  to  mean  that  an  HA  may 
be  sued  if  HUD  fails  to  take  action  to 
implement  a  statutory  provision. 

The  rule  language  at  issue 
substantially  restates  provisions  of  the 
current  rule.  [See  49  FR  12215, 12224, 
March  29, 1984]  The  language  makes 
clear  that  the  rule  is  not  intended  to 
create  any  right  or  entitlement  of 
individual  applicants  to  apply  for  or 
participate  in  the  programs. 

"  Metropolitan  Area  Admission 
Procedures 

Comments  recommend  that  HUD 
require  the  establishment  of  a 
metropolitan-wide  waiting  list  and 
nonprofit  clearinghouse  to  take  and 
process  tenant  applications  for  all 
subsidized  housing  programs  in  a 
metropolitan  area.  Comments  state  that 
this  type  of  process  is  needed  to  ensure 
equitable  treatment  of  applicants,  and  to 
maximize  fair  housing  opportunities. 

The  proposal  to  restruc-ture 
metropolitan  area  admission  procedures 
would  affect  operation  of  all  HUD 
public  and  assisted  housing  programs. 
In  this  rulemaking,  HUD  will  not 
require  adoption  of  metropolitan-wide 
waiting  lists  for  all  subsidized  programs, 
or  the  use  of  non-profit  clearinghouses 
for  processing  applications. 

HUD  plans  to  develop  and  implement 
a  metropolitanwide  strategy  for  the 
delivery  of  HUD-assisled  housing 
programs.  Initially  HUD  expects  to 
develop  a  model  for  implementation  of 
a  pilot  program  in  up  to  three 
metropolitan  areas. 


Admission  to  Different  Subsidized 
Housing  Programs 

_  This  rule  gives  a  unified  statement  of 
provisions  on  the  relationship  between 
admission  to  the  Section  8  tenant-based 
programs,  and  provisions  on  admission 
to  other  subsidized  housing  programs. 
These  provisions  cover: , 
—The  relation  between  the  Section  8 

tenant-based  certificate  and  voucher 

programs.  I§982.205(a)] 
—The  relation  between  the  Section  8 

tenant-based  programs  and  other 

assisted  housing  programs.  (§982.205 

(b)  and  (c)l 

Single  Waiting  List  for  Tenant- Based 
Programs 

The  rule  provides  that  an  HA  which 
uses  residency  preferences  for  a  county 
or  municipality  in  the  HA  jurisdiction 
may  use  a  separate  waiting  list  for  the 
county  or  municipality.  I§982.205(a)(l)l 
However,  an  HA  must  use  the  same 
waiting  list  for  admission  to  its  tenant- 
based  certificate  and  voucher  programs 
i§982.205{a)(2)l  The  HA  may  not  have 
separate  waiting  lists  for  its  certificate 
and  voucher  programs. 

Refusing  Tenant-Based  Assistance 

An  applicant  may  decline  an  offer  of 
admission  to  the  certificate  or  voucher 
program,  preferring  !o  wait  for 
admission  to  the  other  tenant-based 
program.  Hovveyer,  if  an  applicant 
refuses  offers  of  admission  to  both  of  the 
tenant-based  programs,  the  HA  may 
remove  the  applicant  from  the  wailing 
list  for  tenant-based  assistance. 
I§982.205(c)(2)J 

Relation  to  Other  Subsidized  Housing 
Programs 

The  rule  provides  that  a  family  may 
apply  for,  receive  or  refuse  other 
housing  assistance  without  losing  the 
opportunity  for  listing  on  the  Section  8 
tenant-based  waiting  list.  For  this 
purpose,  "other  housing  assistance" 
means  a  federal.  State  or  local  housing 
subsidy,  as  determined  by  HUD, 
including  public  or  Indian  housing. 
(§982.205(c)(l)]  Of  course,  the  family 
may  not  continue  to  receive  two  forms 
of  housing  subsidy  after  admission  to 
the  tenant-based  program. 

The  proposed  rule  provided  that  an 
HA  must  combine  the  waiting  list  for 
the  tenant-based  programs  with  the 
waiting  list  for  project-based  certificate 
assistance,  and  that  the  HA  may  merge 
its  tenant-based  waiting  list  with  the 
waiting  list  for  its  public  or  Indian 
housing  program,  or  Section  8  moderate 
rehabilitation  program.  Comments 
object  to  requiring  a  common  waiting 
list  for  tenant-based  subsidy  and  the 


project-based  certificate  program. 
Comments  note  lliat  many  families  on  a 
common  waiting  list  would  only  accept 
the  offer  of  a  tenant-based  subsidy,  and 
that  it  is  cumbersome  for  the  HA  to 
administer  a  waiting  list  covering 
tenant-based  and  project-based  units. 

HUD  concurs  that  the  decision 
whether  to  combine  the  tenant-based 
and  certificate  project-based  waiting 
lists  should  be  left  to  local  choice  by 
individual  HAs.  The  rule  removes  the 
proposed  requirement  to  use  the  same 
waiting  list  for  the  tenant-based 
programs  as  for  the  HAs  project-based 
certificate  program. 

The  rule  provides  that  an  HA  may 
merge  the  waiting  list  for  tenant-based 
assistance  with  HA  waiting  lists  for 
admission  to  other  assisted  housing 
iJrograms — including  project-based 
programs  administered  by  the  HA  (such 
as  the  project-based  certificate  program 
or  the  public  housing  program).  The 
decision  whether  to  merge  the  program 
waiting  lists  rests  in  the  discretion  of 
the  HA.  If  the  HA  elects  to  merge  ihe 
program  waiting  lists,  selection  from  the 
merged  waiting  list  is  subject  to  HUD 
regulations  and  requirements  for  each  of 
the  covered  programs.  (§982.205(b)(l)I 

Management  of  the  Waiting  List 

An  HA  must  give  public  notice  thai 
the  waiting  list  is  open.  The  HA  may 
adopt  criteria  defining  who  can  apply, 
but  the  limitations  must  be  stated  in  the 
public  notice.  [§982.206|  The  final  rule 
adds  a  new  provision  clarifying  that  the 
HA  may  not  arbitrarily  refuse 
applications  when  the  waiting  list  is 
open.  The  rule  now  provides  that  if  the 
waiting  list  is  open,  the  HA  must  accept 
applications  from  families  who  meet  the 
criteria  in  the  HA  notice  unless  there  is 
a  "good  cause"  for  not  accepting  the 
application,  such  as  a  denial  of 
assistance  for  one  of  the  grounds  listed 
in  the  regulation.  (§982.206(b)(2)] 

Comments  ask  HUD  to  provide 
guidance  on  how  and  when  to  "purge" 
or  "update"  the  waiting  list.  They  state 
that  the  rule  should  not  allow  the  HA 
to  drop  families  who  fail  to  demonstrate 
continued  interest  in  assistance  under 
the  program.  Comments  state  that  the 
HA  should  have  a  rational  process  for 
updating  the  waiting  list.  They  state  that 
HAs  should  be  required  to  establish 
procedures  to  protect  applicants  from 
being  arbitrarily  dropped  from  the 
waiting  list. 

HUD  does  not  require  an  HA  to  purge 
its  waiting  list.  Usually,  an  IL\  purges 
the  waiting  list  when  the  list  becomes 
unmanageable,  or  the  HA  is  unable  to 
contact  families.  HUD  believes  that  the 
HA  should  retain  discretion  in 
management  of  the  waiting  list,  in 
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determining  when  names  should  be 
dropped  from  the  list,  or  in  using  a  new 
or  updated  list.  HUD  has  not  adopted 
recommendations  to  add  new 
restrictions  on  HA  piocedures  for 
determining  the  acti  je  waiting  list. 

Individual  applicaiit  families  do  not 
have  a  right  to  be  pla|ced  on  the  waiting 
list,  or  to  a  waiting  lij 
|§982^02(c)lThei 
the  task  of  distributi^ 
assistance  resources  j 
families.  To  this  enc 
legitimately  vested ' 
discretion  to  develop 
policies  for  managing  the  process  for 
admission  of  eligible  families.  The  HA 
policies  may  properl  yr  reflect  local 
values  and  local  cho  ces. 

The  HA  must  com  )ly  with  HUD 
requirements,  incluaing  requirements 
for  eligibility  and  preference.  Within 
these  requirements.  HAs  have  wide 
latitude  to  develop  ai  fair,  orderly  and 
economical  process  lor  admission  of 
families.  Because  th0  universe  of 
eligible  fianiilies  is  generally  much  larger 
than  the  number  of  available  slots,  an 
HA  needs  to  achievaa  balance  between 
the  need  to  maintain!  a  pool  of  families 
for  admission  to  the  program  as 
openings  occur,  and  the  burden  and 
expense  entailed  to  support  a  waiting 
list  that  is  dispropor  ionate  to  available 
program  resoun.es.  S  o  long  as  the  size 
of  the  HA  waiting  lii  is  sufficient  to  fill 
available  openings,  an  increase  in  the 
waiting  list  does  not  increase  the 
number  of  families  assisted.  Rather, 
enlargement  of  the  li^t  absorbs  funds 


i  be  used  for 

-for  example,  by 
I  search  assistance 


that  could  otherwis 
assistance  to  famiUe 
providing  additioc 
to  selected  families. 

Under  this  mle.  H  \s  may  decide 
when  and  how  to  pu  'ge  the  waiting  list. 
The  exercise  of  this  (  iscretion  does  not 
affect  any  property  o  r  procedural  rights 
of  individual  appUa  nts.  The  rule 
provides  that-  "The  lA  administrative 
plan  must  state  HA  ]  lolicy  on  when 
applicant  names  ma  <  be  removed  from 
the  waiting  list.  For  i  txample,  the  policy 
may  provide  that  tht  HA  will  remove 
names  of  applicants  who  do  not  respond 
to  HA  requests  for  irlorraalicn  or 
updates,  or  who  hav  s  refused  offers  of 
tenant-based  assistance  under  both  the 
certificate  program  and  the  voucher 
proffl'am."  (§982.20'  (c)(l)l 

The  rule  emphasi:  es  that  the  HA's 
system  for  purging  tie  waiting  list  may 
not  prejudice  the  rig  its  of  a  disabled 
applicant.  The  HA  n  ay  not  strike  the 
name  of  a  disabled  a  jplicant  whose 
failure  to  respond  to  HA  requests  was 
caused  by  the  applicant's  disability.  The 
HA  must  provide  a  rpasonable 


accommodation  that 


allows  the  disabled 


applicant  a  fair  opportunity  for  response 
to  the  HA.  l§982.204(c)(2)l 

Comments  ask  HUD  to  require  all  HAs 
to  accept  completed  applications  by 
mail.  The  Department  has  not  accepted 
this  recommendation.  HAs  use  many 
diffierent  methods  of  taking  applications. 
The  Department  has  no  reason  to 
impose  a  particular  method  for  taking 
applications.  HAs  are  encouraged  to  use 
various  locally-determined  methods  of 
taking  applications,  including  home 
visits  to  applicants  who  are  unable  to 
reach  the  HA  office.  However,  HAs 
should  be  aware  of  their  obligation  to 
make  the^pplication  process  accessible 
to  applicants  with  a  full  range  of 
disabilities. 

Prefarence  ia  Admisskm 

Residency  Preference 

As  in  the  f>ast,  the  rule  provides  that 
an  HA  may  adopt  a  residency  preference 
for  admission  of  families  on  the  HA 
waiting  list.  [§  982.208)  "Residency 
preference"  means  an  HA  preference  for 
admission  of  families  that  reside  in  a 
specified  area,  including  a  family  with 
a  member  who  works  or  has  been  hired 
to  work  in  the  area.  "Residency 
preference  area"  means  the  specified 
area  where  a  family  must  reside  to 
qualify  for  a  residency  preference. 
(§982.208(a)l 

The  final  rule  also  clarifies  when  an 
HA  may  establish  a  residency 
preference  for  a  part  of  the  HA 
jurisdiction,  if  HUD  approves,  an  HA 
may  adopt  a  residency  preference  that 
establishes  a  county  or  municipality  as 
a  residency  preference  area.  However, 
an  HA  may  not  establish  a  residency 
preference  for  an  area  smaller  than  a 
county  or  municipality.  [§  982.208(c)) 
An  HA  may  elect  to  use  a  separata 
waiting  list  for  a  county  or  municipality. 
(§982.205(a)(l)l 

In  addition,  the  final  rule  provides 
that  selection  for  admission  to  the 
program  may  not  be  based  on  where  a 
family  lives  before  admission  to  the 
program.  As  an  exception  to  this 
prohibition,  the  rule  provides  that  an 
HA  may  target  assistance  for  families 
who  live  in  public  housing  or  other 
federally  assisted  housing. 
[§982.202(b)(2)l 

The  rule  provides  that  an  HA  may  use 
a  residency  preference  either  (1)  as  a 
"ranking  preference" — to  select  among 
federal  preference  holders,  or  (2)  as  a 
"local  preference" — to  select  among 
families  that  do  not  hold  a  federal 
preference.  [§  982.208(0)  Applicants 
with  family  members  who  work  or  who 
have  been  hired  to  work  in  the 
residency  preference  area  must  be 
treated  the  same  as  families  that  reside 


in  the  residency  preference  area. 
[§982.208(d)l  A  residency  preference 
may  not  be  based  on  how  long  the 
family  has  lived  in  or  worked  in  the  HA 
jurisdiction  or  the  residency  preference 
area.  [§  982.208(e))  A  residency 
preference  must  be  approved  by  HUD. 
[§982.208(b)l 

Some  public  comments  approve  local 
residency  preferences.  Other  comments 
object  to  such  preferences. 

Cornments  claim  that  HA  residency 
preferences  are  not  authorized  under  the 
preference  statute,  arguing  that  such 
preferences  do  not  further  any  other 
national  housing  objective.  HUD  does 
not  agree  with  this  comment.  Nothing  in 
the  preference  statute  precludes  use  ol 
residency  preferences. 

In  admission  of  families  who  qualify 
for  the  federal  preference,  federal  law 
does  not  dictate  the  order  of  admission 
amqng  preference  holders.  An  HA  may 
adopt  a  residency  preference- for 
admission  of  federal  preference  holders 
vyho  are  local  residents  before 
admission  of  federal  preference  holders 
who  are  not  local  residents. 

In  a  non-federal  preference  admission, 
the  law  allows  broad  scope  for  HA 
adoption  of  local  preferences  to  meet 
"local  needs  and  priorities".  The  local 
need  and  priority  may  accommodate  the 
desire  to  serve  local  residents-before    . 
families  who  do  not  reside  in  the 
commimity.  The  law  provides  that  the 
purposes  of  a  local  preference  "may 
include"  a  preference  adopted  to 
achieve  statutory  objectives  of  national 
housing  policy.  The  listing  of  preference 
purposes  in  the  law  is  not  an  exclusive 
enumeration  of  the  purposes  for  which 
the  HA  may  adopt  a  local  preference.  In 
addition,  the  adoption  of  a  local 
residency  preference  may  be  consistent 
with  the  objective  of  providing  housing 
to  local  residents  in  accordance  v^nth  the 
broad  objectives  of  national  housing 
policy.  |§  982.209(a)) 

Comments  state  that  an  HA  should 
use  a  single  waiting  list  for  the  whole  • 
HA  jurisdiction.  Other  comments  state 
that  HUD  should  not  permit  an  HA  to 
establish  a  separate  waiting  list  for  an 
area  smaller  than  a  county.  Comments 
recommend  that  a  large-area  HA  should 
be  allowed  to  maintain  a  separate 
waiting  list  or  preference  for  residents  of 
a  "reasonable  subdivision"  or  region  of 
the  HA  jurisdiction. 

In  the  tenant-based  programs,  an  HA 
residency  preference  affects  entry  to  the 
housing  program,  and  availability  of  the 
HA's  housing  subsidy  resources  for 
applicant  families.  However,  the  use  of 
a  residency  preference  does  not  affect 
geographic  mobility  of  families  once 
admitted  to  the  program.  During  the  first 
year  after  admission,  all  families  may 


move  anywhere  in  the  HA  jurisdiction. 
After  the  first  year  in  the  program, 
families  may  move  anywhere  in  the 
State  or  metropolitan  area  under 
statutory  portability  procedures.  (For  a 
family  that  lives  in  the  HA's  jurisdiction 
when  the  family  applies  for  assistance, 
the  right  of  portability  applies  as  soon 
as  the  family  js  admitted  to  the 
program.) 

Comments  state  that  local  residency 
preferences  must  comply  with  civil 
rights  requirements,  and  should  be 
approved  in  advance  by  HUD  Fair 
Housing  and  Equal  Opportunity. 
Comments  also  state  that  HUD  should 
not  approve  a  residency  preference  that 
would  have  a  "racially  exclusionary 
effect".  The  comments  also  allege  that 
HUD  routinely  approves  HA  residency 
preferences,  and  that  HUD  approval  is 
not  founded  on  an  adequate  fair  housing 
analysis. 

HUD  emphatically  agrees  that  HA 
admission  policies,  including  any 
residency  or  other  preference,  are 
subject  to  civil  rights  requirements.  HA 
selection  policies  are  included  in  the 
HA  administrative  plan  and  the  HA 
equal  opportunity  plan. 

As  in  tne  past,  any  residency 
preferences  must  be  submitted  for 
review  and  approval  by  HUD.  The 
Department  will  be  undertaking  a  full 
notice  and  comment  rulemaking  on 
standards  or  procedures  for  approval  of 
HA  residency  preferences. 

Federal  Preference:  General 

Under  federal  law,  a  housing 
authority  with  a  Section  8  certificate  or 
voucher  program  must  give  preference 
for  selection  of  families  that  are: 

(1)  Involuntarily  displaced. 

(2)  Homeless  or  living  In  substandard 
housing. 

(3)  Paying  more  than  50  percent  of 
income  for  rent. 

These  are  known  as  the  "federal 
preferences". 

The  law  requires  federal  preference 
for  at  least  90  percent  of  the  families 
who  initially  receive  tenant-based 
assistance  in  a  one-year  period.  For  the 
other  10  percent  of  admissions,  the  HA 
is  not  required  to  award  a  federal 
preference. 

The  new  rule  establishes  the  same 
federal  preference  requirements  and 
non-federal  preference  admission  limit 
for  the  tenant-based  certificate  and 
voucher  programs.  The  rule  provides 
that  at  least  90  percent  of  total  waiting 
list  admissions  to  the  Section  8  tenant- 
based  programs  in  each  successive  one- 
year  period  must  be  families  that  qualify 
for  federal  preference  (if  federal 
preference  holders  are  available  on  the 
waiting  list).  However,  up  to  ten  percent 
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move  anywhere  in  the  HA  jurisdiction. 
After  the  first  year  in  the  program, 
famihes  may  move  anywhere  in  the 
State  or  metropolitan  area  under 
statutory  portability  procedures.  (For  a 
family  that  lives  in  the  HA's  jurisdiction 
when  the  family  applies  for  assistance, 
the  right  of  portability  applies  as  soon 
as  the  family  is  admitted  to  the 
program.) 

Comments  statethat  local  residency 
preferences  must  comply  with  civil 
rights  requirements,  and  should  be 
approved  in  advance  by  HUD  Fair 
Housing  and  Equal  Opportunity. 
Comments  also  state  that  HUD  should 
not  approve  a  residency  preference  that 
would  have  a  "racially  exclusionary 
effect".  The  comments  also  allege  that 
HUD  routinely  approves  HA  residency 
preferences,  and  that  HUD  approval  is 
not  founded  on  an  adequate  fair  housing 
analysis. 

HUD  emphatically  agrees  that  HA 
admission  policies,  including  any, 
residency  or  other  preference,  are 
subject  to  civil  rights  requirements.  HA 
selection  policies  are  included  in  the 
HA  administrative  plan  and  the  HA 
equal  opportunity  plan. 

As  in  tne  past,  any  residency 
preferences  must  be  submitted  for 
review  and  approval  by  HUD.  The 
Department  will  be  undertaking  a  full 
notice  and  comment  rulemaking  on 
standards  or  procedures  for  approval  of 
HA  residency  preferences. 

Federal  Preference:  General 

Under  federal  law,  a  housing 
authority  with  a  Section  8  certificate  or 
voucher  program  must  give  preference 
for  selection  of  families  that  are: 

(1)  Involuntarily  displaceid. 

(2)  Homeless  or  living  in  substandard 
housing. 

(3)  Paying  more  than  50  percent  of 
income  for  rent. 

These  are  known  as  the  "federal 
preferences". 

The  law  requires  federal  preference 
for  at  least  90  percent  of  the  families 
who  initially  receive  tenant-based 
assistance  in  a  one-year  period.  For  the 
other  10  percent  of  admissions,  the  HA 
is  not  required  to  award  a  federal 
preference. 

The  new  rule  establishes  the  same 
federal  preference  requirements  and 
non-federal  preference  admission  limit 
for  the  tenant-based  certificate  and 
voucher  programs.  The  rule  provides 
that  at  least  90  percent  of  total  waiting 
list  admissions  to  the  Section  8  tenant- 
based  programs  in  each  successive  one- 
year  period  must  be  families  that  qualify 
for  federal  preference  (if  federal 
preference  holders  are  available  on  the 
waiting  list).  However,  up  to  ten  percent 


of  such  admissions  during  the  year 
period  may  be  families  that  do  not 
qualify  for  federal  preference. 
|§982.207(b)l 

This  rule  amends  requirements  for 
federal  preference  selection  of  assisted 
families  in  the  Section  8  certificate  and 
voucher  tenant-based  programs.  The 
National  Affordable  Housing  Act  of 
1990  (NAHA)  enacted  changes 
concerning  HA  preferences  in  selecting 
Section  8  program  participants.  (1990 
NAHA,  Section  545,  Pub.  L.  101-625, 
104  Stat.  4218-4220)  Later  legislation 
provides  that  the  NAHA  Section  8 
preference  changes  must  be 
implemented  by  April  26, 1993,  through 
a  notice  and  comment  rulemaking. 
[Housing  and  Community  Development 
Act  of  1992.  Section  104,  Pub.  L.  102- 
550, 106  Stat.  3684]  This  rule 
implements  the  NAHA  preference 
changes  for  the  certificate  and  voucher 
programs. 

Comments  state  that  an  HA  needs 
clarification  of  federal  preference 
requirements  for  consistent  program 
administration.  The  rule  is  re-written 
and  re-organized  for  greater  clarity  in 
how  to  apply  the  statutory  preferences. 
For  the  same  reason,  the  rule  also 
includes  a  number  of  new  or  revised 
definitions  of  preference  terms. 

However,  the  rule  has  left  largely 
unchanged  the  regulatory  definitions  of 
the  three  statutory  preferences.  With 
HUD  field  office  approval,  an  HA  can 
adopt  local  modifications  of  the  . 
standard  preference  definitions. 

The  old  rule  stated  procedures  that 
could  be  used  by  an  HA  to  verify  the 
federal  preference  claimed  by  an 
applicant  family.  However,  an  HA  was 
not  required  to  use  these  procedures. 
Since  the  verification  procedures  are  not 
mandatory,  they  need  not  be  stated  in 
the  rule.  The  final  rule  deletes  the 
description  of  optional  verification 
procedures. 

Limit  on  Non-Federal  Preference 
Admissions 

Under  the  law,  federal  preference 
applies  for  90  percent  of  the  families 
who  "initially  receive  assistance  in  any 
1-year  period".  (42  U.S.C. 
1437f(d)(l)(A)(i)  (certificates)  and 
1437f(o)(3)(B)  (vouchers)]  Public 
comments  object  to  the  10  percent  limit 
on  non-federal  preference  admissions, 
and  challenge  the  value  of  the  statutory 
federal  preference  scheme.  Comments 
state  that  assistance  should  be 
distributed  first-come  first-served. 
Comments  state  that  the  rule  should 
increase  the  permitted  percentage  of 
non-federal  preference  admissions,  so 
an  HA  can  serve  more  families  who  do 
not  qualify  for  federal  preference — such 


as  the  working  poor  or  families  who 
need  help  to  become  economically  self- 
sufficient:  families  at  risk  of  becoming 
homeless;  families  in  rural  areas. 
Comments  state  that  the  federal 
preference  requirements  produce  much 
paperwork  for  little  benefit.  Almost  all 
families  that  are  income  eligible  also 
quahfy  for  federal  preference.  By 
contrast,  other  comments  assert  that 
only  a  fraction  of  waiting  list  families 
qualify  for  federal  preference,  and  that 
10  percent  of  admissions  is  not  a 
sufficient  allowance  for  non-preference 
admissions.  Commenters  doubt  that  the 
preference  requirements  are  effective  in 
achieving  self-sufficiency  and  equity. 
Others  object  to  the  difference  in  the 
percentage  of  non-preference 
admissions  allowed  by  the  law  for 
public  housing  (50  percent).  Section  8 
project-based  assistance  (30  percent) 
and  Section  8  tenant-based  assistance 
(10  perceni).  Many  comments  are 
criticisms  of  the  statutory  preference 
requirements,  rather  than  objections  to 
HUD's  implementation  of  the  law. 

Comments  indicate  that  the  regulation 
should  clarify  how  to  apply  the  limit  on 
non-federal  preference  admissions. 
Should  the  limit  be  tracked  program-by- 
program?  Does  the  count  of  families  that 
initially  "receive  assistance"  include  a 
family  that  receives  a  certificate  or 
voucher  from  the  HA,  or  only  count  if 
the  HA  has  executed  an  assistance 
contract  for  the  family?  What  is  the  time 
period  for  applying  the  local  preference 
admission  limit?  Comments  state  that 
the  rule  should  make  clear  that  the 
requirement  to  admit  a  federal 
preference  holder  before  a  non-federal 
preference  holder  does  not  apply  to  a 
local  preference  admission  within  the 
10  percent  limit. 

The  rule  provides  that:  "  'Local 
preference  limit'  means  ten  percent  of 
total  annual  waiting  list  admissions  to 
the  an  HA's  tenant-based  certificate  and 
voucher  programs.  In  any  year,  the 
number  of  families  given  preference  in 
admission  to  the  HA  tenant-based 
certificate  program  and  voucher 
program  over  families  with  a  federal 
preference  may  not  exceed  the  local 
preference  hmit."  |§982.207(b)(l)l 

Under  the  old  certificate  and  voucher 
program  rules,  the  10  peit^ent  limit  on      ^ 
non-federal  preference  admissions  was 
applied  separately  for  admissions  to 
each  program.  In  this  rule,  the  limit 
applies  to  total  waiting  list  admissions 
to  the  HA  tenant-based  certificate  and 
voucher  programs,  rather  than  as  a  limit 
on  admission  to  each  separate  tene.-if- 
based  program.  The  HA  is  not  required 
to  apply  the  10  percent  limit  in  eat  V. 
separate  tenant-based  program,  so  long 
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as  the  HA  does  BOt  breach  the  limit  for 
admissions  to  both  prcgranis  together. 

The  statutory  preierence  quota  applies 
to  a  femily  that  "iniiially  receives 
assistance"  in  the  c«irtificate  or  voucher 
program.  [42  U.S.C.  1437{ldKl)(A)(i) 
(certificates)  and  14J7f[o)(3)lB) 
(vouchers)I  Under  ttis  r\ile. 
"admission"  for  ten^it-based  assistance 
is  defined  as  the  effi^ctive  date  of  the 
first  HAP  contract  executed  by  the  HA 
for  a  family  in  a  tenint-based  [Kogram. 
|§  982.3]  the  HAP  contract  is  effective 
on  the  first  day  of  the  initial  lease  term. 
The  term  of  a  HAP  ( ontract  for  tenant- 
based  assistance  foL  ows  the  term  of  the 
lease  between  the  family  and  the  owner. 
Calculation  of  the  Iccal  preference  limit, 
and  of  non-federal  preference 
admissions  charged|against  the  limit. 
does  not  include  caies  where  the  HA 
has  only  issued  a  vducher  or  certificate 
to  an  applicant  Eamily.  but  the  initial 
lease  term  has  not  commenced. 

Under  this  rule,  the  local  preference 
limit  on  admission  lif  femilies  that  do 
not  qualify  for  federal  preference  only 
applies  to  admissions  from  the  HA 
waiting  list.  The  lodal  preference  limit 
does  not  apply  to  a  |'special  admission" 
using  funding  awarded  to  the  HA  to 
provide  assistance  fbr  specific  families. 
For  example,  the  federal  preference 
requirement  and  ioqal  preference  limit 
do  not  apply  if  HLTJ  has  given  the  HA 
funding  for  specificlfamilies  in  a 
specific  project,  sucn  as  a  family  living 
in  a  project  sold  by  HUD.  Ntm  waiting 


ot  included  in  the 

issions  to  which 

percentage  is 


list  admissions  are  i 

base  of  program  adr 

the  federal  prefereni 

applied.  In  addition ,  such  admissions 

are  not  counted  aga  nst  the  10  percent 

limit  on  non  federal!  preference 

admissions.  [§  982.207(b)(2)) 

The  law  mandates  a  "preference"  in 
selection  of  £amilie< .  The  law  therefore 
implies  that  iiederal  preference  applies 
when  the  HA  is  exe  xnsing  a  choice 
between  a  qualifyin  j  family  and  a  non- 
qualifying family,  h  i  such  an  admission, 
the  HA  must  "prefe '"  a  qualifying 
family  over  a  non  qi  lalifying  family. 
Conversely,  however,  if  a  qiialified 
family  is  not  availaile  for  admission, 
the  HA  is  not  presei  tted  with  a  choice 
between  a  qualifyin  j  and  a  non- 
qualifying family,  a  id  is  not  required  to 
give  preference  to  a  qualifying  over  a 
non  qualifying  fami  y. 

Under  the  propos  sd  rule,  federal 
preference  requiren  en's  would  only 
apply  to  admission!  where  there  is  a 
choice  between  a  fe  lerai  preference 
holder  and  a  oon  fe  leral  preference 
holder.  Otherwise  s  ich  an  admission 
would  not  be  incluc  ed  in  the 
computation  of  fam  lies  which  initially 
receive  assistance  d  aring  the  year  (the 


base  to  which  the  statutory  p^csntage 
applies),  and  selactioa  of  the  feoiily 
would  not  be  counted  against  the  10  per 
cent  limit  on  non  federal  preference 
selections. 

For  ease  of  administration  and 
understanding,  the  final  rule  changes 
the  proposed  procedure  for  calculating 
and  applying  the  limit  on  non  fedwal 
preference  admissions.  In  this  rule,  all 
waiting  list  admissions  (that  is,  all 
admissioos  otber  than  a  "special 
admission"]  are  included  in  the  base 
used  to  determine  the  10  per  coit  local 
preference  limit  on  non  federal 
preference  admissions.  The  base  is  not 
limited  to  admissions  where  there  is  a 
choice  between  a  federal  preference 
holder  and  a  non- federal  preference 
holder. 

However,  if  a  federal  preference 
holder  is  not  available,  the  admission  of 
a  family  that  does  not  qualify  for 
preference  does  not  count  against  the 
federal  preference  limit.  The  final  rule 
provides  that  the  10  percent  local 
preference  limit  only  applies  to  the 
admis^on  of  a  non-qualifying  family 
"over  bmilies  with  a  fiederal 
preference."  |§9e2.207(b)(ll|  If  a  federal 
preference  holder  is  available  for 
admission,  the  admission  of  a  non- 
federal preference  family  is  counted 
against  the  10  per  cent  local  preference 
limit.  Conversely,  if  a  federal  preference 
holder  is  not  available  for  admission, 
the  admission  of  a  non-federal 
preference  holder  is  not  counted  against 
the  HA's  10  percent  local  preference 
limit. 

The  federal  preference  requirements 
and  limit  also  do  not  apply  when  a 
family  is  received  in  an  HA's  tenant- 
based  program  under  portability 
procedures.  The  rule  clarifies  that  in 
applying  local  preference  limit  for  a 
receiving  R.\,  the  beginning  of 
assistance  for  the  portability  family  is 
not  counted  against  the  receiving  HA 
local  preference  limiL  [§982.207(b)(3)l 
However,  admission  of  the  family  is 
counted  against  the  initial  HA's  local 
preference  limit. 

The  local  preference  limit  applies  to 
admissions  "in  any  1-year  period".  The 
rule  does  not  prescribe  the  HA  choice  of 
an  appropriate  year  period  for  applying 
the  limit,  such  as  the  calendar  year,  the 
federal  fiscal  year  or  the  HA  fiscal  year. 

Types  of  Preference 

In  the  vocabulary  of  the  propKtsed 
rule.  HUD  distinguished  between 
"federal  prefer«ices"  and  other  "local 
preferences".  As  used  in  the  proposed 
rule,  the  term  "local  preferences"  would 
refer  to  HA  admission  prefwences 
adofrted  by  an  HA  to  meet  local  needs 
and  priorities,  including  preferences 


used  to  select  between  families  that 
qualify  iot  federal  preference 
(admissions  that  count  toward  the  90 
per  cent  of  federal  preference 
admissions),  as  well  as  preferences  used 
to  select  between  famiKes  that  do  not 
qualify  for  federal  preference  (selections 
counted  ag»inst  the  10  per  cent  limit  on 
non  federal  preference  admissions). 

In  the  text  of  the  law  for  the  Section 
8  certificate  program,  the  terra  "local 
preferences"  refers  to  preferences  used 
in  selection  of  femilies  who  do  not 
qualify  for  a  federal  preference  (subject 
to  the  10  per  cent  limit).  Forsudi 
"remaining  assistance"  the  HA  must 
give  preference  under  a  system  of  "local 
preferences"  established  by  the  public 
housing  agency  in  writing  and  after 
public  hearing  to  respond  to  local 
housing  needs  and  priorities.  [42  U.S.C. 
1437nd)(l)(A)(ji)l  The  voucher  statute 
refers  to  a  "system  of  preferences" 
established  by  the  HA  for  this  purpose. 
[42  U.S.C.  1437f(o)(3KB)} 

This  final  rule  adopts  the  terminology 
used  in  the  certificate  statute.  In  the 
rule,  the  term  **IocaI  preference"  refits 
only  to  a  preference  used  by  the  HA  to 
select  among  waiting  list  families 
without  regard  to  their  federal 
preference  status.  [§  982.3  and 
§  982.2Q7(a)(3)(iii)]  The  rule  has  also 
added  a  new  term  "ranking  preference", 
designating  a  preference  used  by  the  HA 
to  select  among  families  that  qualify  for 
a  federal  preference.  [§  982.3  and 
§  982.207(a)(3)(iiU  To  summarize,  the 
HA  scheme  for  selection  from  the 
waiting  list  may  comprise  three  types  of 
prefereace:  a  federal  preference  directed 
by  federal  law  for  at  least  90  percent  of 
waiting  list  admissions,  a  ranking 
preference  used  to  select  among  federal 
preference  holders,  and  a  local 
preference  used  to  select  among  femilies 
that  do  not  qualify  for  federal 
preference. 

Drug  Crime  Eviction:  Disqualification 
for  Preference 

The  rule  implements  legislation  that 
denies  federal  or  local  preference  for  a 
person  or  femily  evicted  from  Section  8 
or  public  housing  in  the  last  three  years 
because  of  drug-related  criminal 
activity.  [1990  NAHA,  Section  545. 104  . 
Stat.  4218-4220)  The  proposed  rufe 
would  only  have  denied  a  federal 
preference.  The  rule  is  broadened  to 
provide  that  the  evicted  femily  may  not 
be  granted  a  federal  preference,  local 
preference  or  ranking  preference. 
(§  982.207tf))  An  applicant  family  may 
not  be  granted  a  preference  if  any 
member  of  the  family  was  evicted  in  the 
last  three  years  from  Section  8  housing 
(projeci-based  or  tenant-based)  or  from 


public  or  Indian  housing  because  of 
drug-related  criminal  activity. 

Public  comments  largely  approve 
denying  an  admission  preference  to 
persons  who  were  evicted  from  assisted 
housing  for  drug-related  criminal 
activity.  However,  comments  note  that 
implementation  of  this  requirement 
involves  the  HA  in  screening  for  prior 
behavior  of  applicants.  In  the  Section  8 
tenant-based  programs,  the  HA  is 
generally  prohibited  bom  screening 
program  applicants  as  prospective 
tenants. 

By  law.  the  family  may  not  be  granted 
a  federal  or  local  preference  if  the  family 
was  evicted  for  drug-related  criminal 
activity  in  the  last  three  years. 
Comments  urge  HUD  to  set  a  "statute  of 
limitations"  on  denial  of  preference  for 
drug-related  criminal  activity,  asserting 
that  the  rule  should  allow  admission  of 
person  who  have  paid  their  debt  to 
society. 

This  rule  follows  the  limitation 
prescribed  in  the  law.  Under  the  law 
and  this  rule,  preference  is  denied  only 
if  the  family  member  was  evicted  in  the 
last  three  years,  but  is  not  denied  for  an 
eviction  prior  to  that  time.  The 
limitation  in  the  law  is  pegged  to  the 
time  of  eviction  for  drug-related 
criminal  activity,  rather  than  the  time 
when  the  crime  vvas  committed.  The 
statutory  scheme  should  not  be 
complicated  by  adding  a  secondary 
limitation  based  on  when  the  person 
committed  a  crime  for  which  the  person 
was  evicted  in  the  last  three  years. 

Comments  assert  that  families  whose 
members  engage  in  drug  crime  should 
be  barred  from  the  program,  not  merely 
denied  an  admission  "preference".  The 
HA  should  not  be  required  to  place  the 
family  on  the  waiting  list. 

The  federal  preference  scheme 
governs  the  order  of  admission  among 
families  otherwise  eligible  and  qualified 
for  admission.  However,  the  statute  and 
regulation  requiring  denial  of  an 
admission  "preference"  because  family 
members  were  evicted  from  assisted 
housing  because  of  drug  related 
criminal  activity  do  not  affect  at  all  the 
independent  authority  of  the  HA  to 
deny  program  admission  fordrug- 
relafednrriminal  activity,  or  for  other 
bases  allowed  under  the  rule.  The 
allowable  grounds  for  denying 
assistance  are  explicitly  listed  in  the 
program  rules.  (Currently  at  §  882.210 
for  the  certificate  program  and  §  887.403 
for  the  voucher  program.  These 
provisions  will  be  combined  and 
conformed  in  the  second  stage  of  this 
unified  rule.)  Program  regulations 
provide  that  the  HA  may  deny 
assistance  if  a  family  member  has 
engaged  in  drug-related  or  violent    , 
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public  or  Indian  housing  because  of 
drug-related  criminal  activity. 

Public  comments  largely  approve 
denying  an  admission  preference  to 
persons  who  were  evicted  from  assisted 
housing  for  drug-related  criminal 
activity.  However,  comments  note  that 
implementation  of  this  requirement 
involves  the  HA  in  screening  for  prior 
behavior  of  applicants.  In  the  Section  8 
tenant-based  programs,  the  HA  is 
generally  prohibited  from  screening 
program  appUcants  as  prospective 
tenants. 

By  law,  the  family  may  not  be  granted 
a  federal  of  local  preference  if  the  family 
was  evicted  for  drug-related  criminal 
activity  in  the  last  three  years. 
Comments  urge  HUD  to  set  a  "statute  of 
limitations"  on  denial  of  preference  for 
drug-related  criminal  activity,  asserting 
that  the  rule  should  allow  admission  of 
person  who  have  paid  their  debt  to 
society. 

This  rule  follows  the  limitation 
prescribed  in  the  law.  Under  the  law 
and  this  rule,  preference  is  denied  only 
if  the  family  member  was  evicted  in  the 
last  three  years,  but  is  not  denied  for  an 
eviction  prior  to  that  time.  The 
limitation  in  the  law  is  pegged  to  the 
time  of  eviction  for  drug-related 
criminal  activity,  rather  than  the  time 
when  the  crime  vvas  committed.  The 
statutory  scheme  should  not  be 
complicated  by  adding  a  secondary 
limitation  based  on  when  the  person 
committed  a  crime  for  which  the  person 
was  evicted  in  the  last  three  years. 

Comments  assert  that  families  whose 
members  engage  in  drug  crime  should 
be  barred  from  the  program,  not  merely 
denied  an  admission  "preference".  The 
HA  should  not  be  required  to  place  the 
family  on  the  waiting  list. 

The  federal  preference  scheme 
governs  the  order  of  admission  among 
families  otherwise  eligible  and  qualified 
for  admission.  However,  the  statute  and 
regulation  requiring  denial  of  an 
admission  "preference"  because  family 
members  were  evicted  from  assisted 
housing  because  of  drug  related 
criminal  activity  do  not  affect  at  ail  the 
independent  authority  of  the  HA  to 
deny  program  admission  for  drug- 
relafednrriminal  activity,  or  for  other 
bases  allowed  under  the  rule.  The 
allowable  grounds  for  denying 
assistance  are  explicitly  listed  in  the 
program  rules.  (Currently  at  §882.210 
for  the  certificate  program  and  §  887.403 
for  the  voucher  program.  These 
provisions  will  be  combined  and 
conformed  in  the  second  stage  of  this 
unified  rule.)  Program  regulations 
provide  that  the  HA  may  deny 
assistance  if  a  family  member  has 
engaged  in  drug-related  or  violent 


criminal  activity.  (For  the  certificate 
program,  see  §  882.118(b)(4)  and 
§  882.2l0(b){4)]  If  the  HA  has  grounds 
for  denial  of  assistance,  the  HA  is  not 
required  to  list  the  family  on  the  waiting 
list,  or  to  admit  the  family  off  the 
waiting  list. 

Comments  state  that  the  HA  should  be 
permitted  to  deny  a  preference  even  if 
the  family  was  not  evicted  for  drug- 
related  criminal  activity.  They 
recommend  that  the  HA  should  be 
permitted  to  deny  preference  if  the 
family  was  evicted  for  other  reasons,  or 
moved  out  before  eviction,  or  if  the 
family  violated  program  requirements. 

If  a  family  qualifies  for  a  federal 
preference  under  the  HA  selection 
procedures  (including  the  HA  definition 
of  the  individual  federal  preferences), 
and  was  not  evicted  for  drug-related 
criminal  activities,  the  HA  may  not 
deny  the  federal  preference.  However, 
the  HA  may  deny  admission  to  the 
tenant-based  programs  for  any  of  the 
grounds  stated  in  the  program 
regulaflons.  such  as  failure  to  pay  public 
housing  rent,  or  fraud  in  a  federal 
housing  program.  In  addition,  since 
preferences  for  selection  among  federal 
preference  holders  are  not  prescribed  by 
federal  law  or  program  rules,  the  HA  is 
free  to  adopt  a  system  of  ranldng 
preferences  to  reflect  local  policies  and 
concerns  (so  long  as  the  preference 
system  does  not  incorporate  prohibited 
selection  criteria). 

Comments  ask  the  meaning  of  "drug- 
related  criminal  activity".  Comments 
note  that  there  should  be  objective 
standards  for  determining  when  a 
family  member  has  engaged  in  such 
activity,  such  as  arrest  or  conviction. 
The  term  drug-related  criminal  activity 
is  defined  in  the  law  and  rule.  (42 
U.S.C.1437f(f)(5);§  982.3]  The 
definition  covers  both  illegal  deaUng  in 
drugs  (manufacture,  sale  or  distribution) 
and  illegal  use  of  drugs.  The  term 
embraces  drug  crimes  that  are  illegal 
under  State  or  federal  law.  The 
definition  of  a  specific  criminal  drug 
crime  is  found  in  the  State  or  federal 
criminal  codes  and  caselaw  that  define 
the  elements  of  a  criminal  act.  In 
principle,  the  determination  that  a 
family  member  was  evicted  for  drug- 
related  criminal  activity  does  not 
depend  on  an  arrest  or  conviction, 
though  the  fact  of  an  arrest  or  conviction 
may  facilitate  the  HA  determination 
whether  the  family  member  was  evicted 
because  of  the  crime. 

Comments  point  out  the  practical 
problems  in  determining  whether  family 
members  were  evicted  from  Section  8  or 
public  housing  for  drug-related  criminal 
activity.  Comments  remark  that  it  will 
be  hard  to  implement  the  preference 


disqualification  without  a  national 
tracking  system.  An  HA  does  not  know 
what  happened  in  another  program  or 
jurisdiction. 

HUD  agrees  that  it  will  not  be  easy  to 
enforce  the  statutory  denial  of 
preference  for  families  evicted  for  drug- 
related  criminal  acti\«ty.  For  families 
evicted  by  a  Section  8  owner,  there  may 
be  no  records,  or  readily  accessible 
records,  of  such  eviction.  For  example, 
local  court  records  may  show  only  that 
the  court  issued  a  judgment  or  order  of 
eviction,  but  without  stating  the 
grounds,  and  may  not  identify  the 
names  of  residents  other  than  the 
defendant  tenant.  The  HA  is  most  likely 
to  know  about  prior  drug  eviction  only 
if  the  family  lived  in  the  HAs  own 
public  housing  and  was  evicted  by  the 
HA  itself.  HAs  may  be  forced  to  rely 
largely  on  the  representation  or 
certification  by  the  applicant  family  that 
no  family  members  were  evicted  for 
drug  crime  from  a  Section  8  or  public 
housing  program  in  the  three  preceding 
years. 

By  contrast,  it  may  be  easier  for  an  HA 
to  simply  deny  admission  to  the 
program  because  of  drug-related  or 
violent  criminal  activities  by  family 
members  (rather  than  to  deny  a 
preference  because  of  such  activities,  or 
because  of  an  eviction  for  such 
activities).  This  HA  determination  does 
not  require  a  finding  that  the  family  had 
also  been  evicted  for  the  criminal 
activity. 

The  law  provides  that  the  HA  may 
grant  a  federal  or  local  preference  if  the 
evicted  "tenant"  has  completed  an  HA- 
approved  rehabilitation  program.  In  this 
context,  HUD  construes  the  word 
"tenant"  as  referring  to  a  person  who 
engaged  in  drug-related  criminal 
activity  at  a  prior  residence.  The  rule 
provides  that  the  HA  may  grant  a 
selection  preference  to  a  family  with  a 
member  evicted  in  the  last  three  years 
for  drug-related  criminal  activity  "if  the 
HA  determines  that  the  evicted  person 
has  successfully  completed  a 
rehabilitation  program  approved  by  the 
HA".  (§982.207(0(1)] 

The  law  also  provides  that  the  HA 
may  "waive"  the  preference  prohibition 
under  standards  established  by  HUD.  42 
U.S.C.  l437f[d)(l)(A)(iii)  and  42  U.S.C. 
1437f(o)(3)(B).  The  standards  must 
permit  the  HA  to  grant  a  waiver  for  an 
individual  who  "clearly  did  not 
participate  in  and  bad  no  knowledge  of 
the  drug-related  criminal  activity,  or 
when  "circumstances  leading  to 
eviction  no  longer  exist".  The  rule 
provides  that  the  HA  may  waive  the 
federal  preference  prohibition  if  the  HA 
determines  either  that  the  evicted 
person  "clearly  did  not  participate  in  or 
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know  about  the  drugj>related  criminal 
activity",  or  that  thetevicted  person  "no 
longer  participates  in  any  drug-related 
criminal  activity".  (§  982.207(f)  (2)  and 
(3)1 

Comments  note  th;  it  it  is  hard  for  an 
HA  to  determine  if  a  family  member  has 
"successfully  con]pl(ited"  a 
rehabilitation  progran,  or  knew  of  drug- 
related  criminal  activity  in  a  prior  unit. 
Comments  recommehd  that  HUD  define 
the  meaning  of  succassful  completion. 
HUD  agrees  that  it  will  be  bard  for  HAs 
to  render  a  sound  judgment  on  these 
questions.  However,  these  problems  are 
inherent  in  the  waiver  law  as  enacted  by 
the  Congress.  Ultimaiely,  the  decision 
on  whether  to  grant  ijelief  from  the 
preference  prohibition  rests  in  the 


Federal  Register  /  Vol. 


judgment  of  the  HA 
require  the  family  to 


The  HA  may 
present 


information  or  testin  ony  that  will 
satisfy  the  HA.  HUD  will  not  prescribe 
additional  defmition;  or  instructions. 
Each  HA  is  free  to  w{  »rk  out  the  most 
practical  ways  of  dealing  with  these 
questions. 

Denying  Admission  I  o  Preference 
Holder 

Comments  ask  if  tt  e  HA  can  deny 
assistance  to  a  family  that  was 
previously  terminated  from  the  Section 
8  program,  but  appli^  for  readmission 
and  now  qualifies  ioi  federal  preference. 
The  HA  may  deny  aqmission  to  the 
tenant-based  progranis  for  the  grounds 
listed  in  the  program  rules.  (This  rule  on 
program  admissions  does  not  affect  the 
current  program  rule  i  on  grounds  for 
denial  or  termination  of  assistance  in 
the  certificate  and  vobcher  programs. 
This  subject  will  be  c  overed  in  the 
second  phase  of  this  Tile.)  As 
previously  remarked,  the  federal 
preference  scheme  af  "acts  the  order  of 
admission  of  otherwise  qualified 
families,  but  does  no  affect  the 
determination  of  wh(  may  be  qualified 
for  admission.  The  al  owable  grounds 
for  terminaling  assist  mce  to  a 
participant  are  also  gounds  for  denial 
of  assistance.  If  there  are  proper  grounds 
for  denial,  the  HA  mi  y  refuse  listing  on 
the  waiting  list  withe  ut  regard  to  the 
family's  federal  preference  status. 

Under  the  current  |  irogram  rule, 
behavior  in  a  prior  te  lancy  is  not  a 
ground  for  denial  of  assistance. 
Comments  state  that  u  family  that  causes 
damage  or  infestation  to  a  prior 
residence  should  not  qualify  for  federal 
preference.  The  proposed  rule  provided 
that  a  participant  in  t  le  tenant-based 
programs  is  responsible  for  family- 


caused  damage  to  an 
for  infestation  causec 


issisted  unit,  and 
by  poor  family 


housekeeping.  |See  S  ibpart  L  of  the 


February  24, 1993  proposed  rule.  58  FR 
11352  etseq.j 

Provisions  on  family  obligations,  and 
on  grounds  for  denial  of  assistance  will 
be  included  in  the  second  phase  of  this 
rule.  At  this  time,  family-caused  damage 
or  infestation  in  a  prior  assisted  or 
unassisted  unit  Is  not  a  ground  for 
denial  of  assistance.  Moreover,  such 
behavior  is  not  grounds  for  denying  a 
statutory  federal  preference  for  which 
the  family  is  otherwise  qualified.  In 
development  of  the  rule.  HUD  will 
-  consider  whether  the  HA  should  be 
authorized  to  deny  admission  for  such 
behavior  in  prior  assisted  or  unassisted 
occupancy,  not  just  for  such  behavior  as 
a  participant  in  the  Section  8  tenant- 
based  programs. 

Denying  Claim  of  Federal  or  Other 
Preference:  Procedure 

Comments  state  that  the  rule  should 
require  the  HA  to  provide  the  same 
procedural  protections  when  the  HA 
denies  a  claim  of  Federal  preference  as 
for  a  denial  of  assistance.  The  fh^ 
provides  that  the  HA  must  give  the 
applicant  a  brief  statement  of  the 
reasons  for  a  determination  that  the 
applicant  does  not  qualify  for  federal 
preference,  and  must  aH^ord  the 
applicant  an  opportunity  to  meet  with 
an  HA  representative  to  review  the  HA 
determination.  (§982.210(d)(l)I  The 
same  procedures  are  used  under  the 
existing  rule.  In  addition,  the  final  rule 
provides  that  the  HA  must  give  an 
applicant  the  same  opportunity  for 
review  of  the  HA's  decision  denying  a 
ranking  preference  (among  Federal 
preference  holders),  or  a  local 
preference  (among  families  that  do  not 
qualify  for  Federal  preference). 

HUD  believes  the  procedures  provide 
adequate  opportunity  for  a  second  look 
at  an  HA  determination  denying  a 
federal,  local  or  ranking  preference.  The 
HA  must  determine  federal  or  other 
preference  for  the  great  mass  of  program 
applicants,  in  the  routine  processing  of 
each  individual  application  for 
admission.  A  decision  granting  a 
preference  does  not  assure  ultimate 
admission.  Most  HAs  have  long  waiting 
lists.  After  listing,  federal  and  other 
preference  holders  may  wait  years  for 
admission  to  the  program. 

Federal  Preference:  Definitions 

Federal  law  requires  a  preference  for 
displaced  families,  families  living  in 
substandard  housing  and  families  with 
an  excessive  rent  burden.  The 
preference  rule  defines  each  of  these 
preferences.  Comments  recommend 
some  revisions  of  these  definitions. 
Comments  state  that  an  HA  should  have 
authority  to  grant  exceptions  to  the 


standard  preference  definitions  in  the 
rule. 

For  the  most  part,  this  rule  does  not 
substantially  change  the  existing 
regulatory  preference  definitions.  Under 
the  rule,  the  HA  has  room  to  tailor  the 
definition  of  each  federal  preference  to 
local  circumstances  and  local  preference 
policy.  If  the  HA  wants  to  use  a  different 
or  modified  preference  definition,  the 
HA  may  submit  an  alternative  definition 
for  review  and  approval  by  the  local 
HUD  office.  [§  982.210(a)]  In  addition, 
the  HA  may  adopt  its  own  procedures 
to  verify  that  an  appHcant  qualifies  for 
a  federal  preference.  |§982.210(c)(3)(ii)I 
The  HA  does  not  have  to  get  HUD 
approval  before  implementing  its  own 
verification  procedures. 

Comments  note  that  HAs  need 
guidance  In  interpreting  the  rule.  In  a 
program  handbook.  HUD  will  furnish 
additional  guidance  on  how  to  interpret 
and  apply  the  rule. 

Involuntary  Displacement  Preference 

Displacement  by  domestic  violence. 
The  definition  of  involuntary 
displacement  gives  federal  preference  to 
a  family  that  is  forced  to  move  because 
of  physical  violence  bv  a  member  of  the 
household.  (§982.211(b)(4)]  This 
preference  allows  other  household 
members  to  move  away  &om  a  spouse 
or  other  p>erson  who  has  abused 
members  of  the  family. 

The  applicant  must  certify  that  the 
former  abuser  will  not  reside  with  the 
applicant  family  imless  the  HA  has 
given  advance  written  approval.  If  the 
abuser  returns  to  the  family,  household 
members  are  again  exposed  to  the  threat 
of  domestic  violence. 
|§982.211(b)(4)(iii)(B)I  The  purpose  of 
the  certification  is  two-fold:  to  minimize 
or  sanction  cases  where  there  is  a  bogus 
claim  for  federal  preference  because  of 
domestic  violence,  as  well  as  cases 
where  the  abuser's  return  to  the 
household  defeats  the  purpose  of  the 
federal  preference. 

Comments  support  the  certification 
requirement,  but  recommend  that  the 
rule  provide  that  violation  of  the 
certification  is  grounds  for  termination 
from  the  program.  The  recommendation 
is  adopted.  The  rule  provides  that  if  a 
family  is  admitted  on  the  basis  of  this 
preference  (involuntary  displacement 
because  of  domestic  violence),  the  HA 
may  deny  or  terminate  assistance  for 
breach  of  this  certification.  Composition 
of  the  assisted  family  must  be  approved 
by  the  HA.  The  HA  must  approve  return 
of  the  former  abuser  to  the  assisted 
household.  Thus  the  HA  may  also  deny 
or  terminate  assistance  where  the  family 
has  not  asked  and  obtained  HA 


permission  for  occupancy  by  a  former 
family  member. 

In  any  individual  case,  the  decision  to 
deny  or  terminate  assistance  for  this 
reason  lies  in  the  discretion  of  the  HA. 
The  HA  "may"  terminate  assistance,  but 
is  not  required  to  exercise  this  authority. 
Even  if  the  family  was  admitted  with 
federal  preference,  so  that  the  family 
can  escape  a  threat  of  domestic 
violence,  changes  in  family 
circujnstance  after  admission  may 
justify  continued  assistance  for  the 
family,  for  example,  if  the  former  abuser 
has  received  therapy  or  counselling  that 
appears  to  minimize  likelihood  of 
recurrence. 

Displacement  by  owner  action.  The 
definition  of  involuntary  displacement 
gives  preference  to  applicants  forced  to 
vacate  a  dwelling  unit  by  certain  types 
of  owner  action,  such  as  owner  action 
that  withdraws  the  unit  from  the  rental 
market.  [§  982.211(b)(3)] 

Comments  recommend  that 
involuntary  displacement  should  not 
cover  a  displacement  because  a  landlord 
evicts  the  family,  but  should  only  cover 
displacement  because  of  disaster, 
displacement  by  a  government  program, 
or  displacement  because  of  spousal 
abuse. 

No  change  is  required.  Under  the  rule, 
a  family  that  is  evicted  by  an  ovmer  for 
violation  of  the  lease  does  not  qualify 
for  preference.  To  qualify  for  preference, 
the  family  must  have  "met  all 
previously  imposed  conditions  of 
occupancy".  [§982.211(b)(3)(ii)(B)l  In 
addition,  with  HUD  approval,  an  HA 
may  adopt  an  alternative  definition  that 
specifically  excludes  displacement 
because  of  owner  eviction. 

Comments  suggest  that  in  a  case 
where  an  adult  "child"  is  forced  out  of 
the  parent's  unit,  the  child  should  not        i 
be  treated  as  involuntarily  displaced        .- 1 
unless  there  was  a  prior  rental  \ 

agreement  between  the  owner  and  child,  i 
This  comment  may  reflect  concern  that  ' 
in  a  family  context  an  alleged  i 

involuntary  displacement  may  not  be  ) 

genuine.  However.  HUD  is  not  i 

persuaded  that  this  change  should  be 
included  in  the  national  definition  of         < 
involuntary  displacement.  In  any  case,       i 
an  individual  HA  may  incorporate  the        I 
suggested  modification  in  the  local  < 

definition.  ; 

Displacement  by  government  action.        i 
The  definition  of  involuntary  j 

displacement  in  the  rule  gives  i 

preference  to  a  family  displaced  by  c 

government  action  in  connection  with  £ 
code  enforcement,  or  with  a  public  f 

improvement  or  development  program.  a 
[§982.211(b)(2)J  Comments  argue  that  i 
displacement  because  of  code  f 

enforcement  results  from  private  action,     1 


Federal  Register  /  Vol.  59.  No.  136  /  Monday.  July  18,  1994  /  Rules  and  Regulations 


36675 


permission  for  occupancy  by  a  former 
family  member. 

In  any  individual  case,  the  dacision  to 
deny  or  terminate  assistance  for  this 
reason  lies  in  the  discretion  of  the  HA. 
The  HA  "may"  terminate  assistance,  but 
is  not  required  to  exercise  this  authority. 
Even  if  the  family  was  admitted  with 
federal  preference,  so  that  the  family 
can  escape  a  threat  of  domestic 
violence,  changes  in  family 
circumstance  after  admission  may 
justify  continued  assistance  for  the 
family,  for  example,  if  the  former  abuser 
has  received  therapy  or  counselling  that 
appears  to  minimize  likelihood  of 
recurrence. 

Displacement  by  owner  action.  The 
definition  of  involuntary  displacement 
gives  preference  to  applicants  forced  to 
vacate  a  dwelling  unit  by  certain  types 
of  owner  action,  such  as  owner  action 
that  withdraws  the  unit  from  the  rental 
market.  [§  982.211(b)(3)] 

Comments  recommend  that 
involuntary  displacement  should  not 
cover  a  displacement  because  a  landlord 
evicts  the  family,  but  should  only  cover 
displacement  because  of  disaster, 
displacement  by  a  government  program, 
or  di.splacement  because  of  spousal 
abuse. 

No  change  is  required.  Under  the  rule, 
a  family  that  is  evicted  by  an  owmer  for 
violation  of  the  lease  does  not  qualify 
for  preference.  To  qualify  for  preference, 
the  family  must  have  "met  all 
previously  imposed  conditions  of 
occupancy".  [§982.211(b)(3)(ii)(B)l  In 
addition,  with  HUD  approval,  an  HA 
may  adopt  an  alternative  definition  that 
specifically  excludes  displacement 
because  of  owner  eviction. 

Comments  suggest  that  in  a  case 
where  an  adult  "child"  is  forced  out  of 
the  parent's  unit,  the  child  should  not 
be  treated  as  involuntarily  displaced 
unless  there  was  a  prior  rental 
agreement  between  the  owner  and  child. 
This  comment  may  reflect  concern  that 
in  a  family  context  an  alleged 
involuntary  displacement  may  not  be 
genuine.  However.  HUD  is  not 
persuaded  that  this  change  should  be 
included  in  the  national  definition  of 
involuntary  displacement.  In  any  case, 
an  individual  HA  may  incorporate  the 
suggested  modification  in  the  local 
definition. 

Displacement  by  government  action. 
The  definition  of  involuntary 
displacement  in  the  rule  gives 
preference  to  a  family  displaced  by 
government  action  in  connection  with 
code  enforcement,  or  with  a  public 
improvement  or  development  program. 
[§  982.211(b)(2)]  Comments  argue  that 
displacement  because  of  code 
enforcement  results  from  private  action. 


and  should  not  be  treated  as 
displacement  by  government  action. 
Comments  claim  that  the  regulatory 
definition  rewards  the  building  owner, 
as  well  as  a  family  which  "elects"  to 
live  in  a  building  that  violates  the  code. 

HUD  does  not  agree  that  the  grant  of 
federal  preference  for  a  family  that  is 
forced  to  live  in  sub-code  housing  is  an 
inappropriate  "reward"  for  a  family  that 
is  forced  to  live  in  such  circumstances. 
Moreover,  the  preference  is  not  a  reward 
for  the  owner  of  the  housing.  The  family 
has  the  right  to  move  to  any  available 
standard  unit,  not  just  to  another  unit  of 
the  same  landlord.  The  issuance  of  a 
certificate  or  voucher  helps  the  family 
move  from  substandard  housing. 

Some  HAs  claim  that  families  move 
into  substandard  housing  in  order  to 
qualify  for  federal  preference,  and 
thereby  speed  up  access  to  subsidized 
housing.  It  is  likely  that  such  cases 
occur  only  or  principally  for  HAs  that 
do  not  have  long  waiting  lists  of  federal 
preference  holders,  and  where  federal 
preference  qualification  may  lead  to 
rapid  entry  to  the  programs.  HAs  that 
want  to  minimize  possible  abuse  of  the 
federal  preferences  for  persons 
displaced  by  code  enforcement,  or  for 
residents  of  substandard  housing,  may 
adopt  ranking  preferences  based  on 
duration  of  a  family's  residence  in 
substandard  housing.  Alternatively, 
with  HUD  approval,  the  HAs  could 
adopt  modified  preference  definitions 
designed  to  deal  with  this  problem. 
.  Displacement  to  avoid  reprisals.  The 
definition  of  involuntary  displacement 
is  amended  to  permit  the  HA  to  grant 
federal  preference  status  if  there  is  a 
danger  of  reprisal  against  a  family 
member  who  provides  information  on 
criminal  activities  to  a  law  enforcement 
agency.  The  HA  may  only  grant  a 
preference  on  this  basis  if  the  law 
enforcement  agency  has  carried  out  a 
threat  assessment,  and  recommends 
rehousing  a  family  to  avoid  or  minimize 
a  risk  of  violence  against  family 
members.  |§982.211(b)(3)| 

Displacement  by  hate  crimes.  The 
definition  of  involuntary  displacement 
is  amended  to  permit  the  HA  to  grant  - 
federal  preference  status  for  a  family 
displaced  by  a  "hate  crime" — denned  as 
actual  or  threatened  violence  or 
intimidation  against  a  person  or  the 
person's  property  because  of  race,  color, 
religion,  sex,  national  origin,  handicap' 
or  familial  status.  [§  982.21  l(b)(R)l  An 
applicant  qualifies  for  preference  if  a 
family  member  is  a  hate  crime  victim, 
and  the  family  has  been  forced  to  vacate 
its  housing,  or  fear  has  destroyed  the 
family's  peaceful  enjoyment  of  its  home. 
The  HA  must  determine  that  the  hate 


crime  occurred  recently  or  is  of  a 
continuing  nature. 

Displacement:  Need  for  accessible 
unit.  The  definition  of  involuntary 
displacement  is  amended  to  provide 
that  an  applicant  is  involuntarily 
displaced  if: 

—A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

—The  owner  is  not  legally  obligated 
to  make  changes  to  the  unit  that  would 
make  critical  elements  accessible  to  the 
disabled  person  as  a  reasonable 
accommodation.  |§982.211(b)(7)l 

Displacement:  HUD  disposition  of 
multifamily  project.  A  recent  law 
amends  requirements  governing  HUD 
disposition  of  multifamily  rental 
projects  (that  were  previously  insured  or 
assisted  under  the  National  Housing  Act 
or  were  subject  to  a  loan  under  Section 
202  of  the  Housing  Act  of  1959).  (Pub. 
L.  103-233,  108  Stat.  342,  April  11, 
1994]  This  law  amends  the  various 
federal  preference  statutes  to  specify 
that  the  preference  for  families  that  are 
involuntarily  displaced  applies  to 
displacement  "because  of  disposition  of 
a  multifamily  housing  project  under 
section  203  of  the  Housing  and 
Community  Development  Amendments 
of  1978".  (Muhifamily  Housing  Property 
Disposition  Reform  Act  of  1994.  Section 
101(c)  ("Clarification  of  Federal 

preferences"),  108  Stat. , 

amending  42  U.S.C.  1437f(d)(l){A)(i) 
(certiHcates)  and  1437f(o)(3)(B) 
(vouchers)] 

The  rule  is  amended  to  reflect  this 
statutory  change.  (§982.211(b)(8)|  A 
fan?'!y  that  is  displaced  because  of  the 
HI  D  disposition  may  be  assisted  either 
as  a  federal  preference  admission  from 
the  HA  waiting  list  in  accordance  with 
the  new  law.  or  as  a  special  admission 
(iion-w  aiting  list)  with  funding  providetl 
bv  HUD  for  this  purpose 
lS9fi2.203{b)(2)l. 

Substandard  Housing 

Substandard  housing — Definition. 
The  statute  and  rule  give  admission 
preftTonce  to  families  that  are  homeless 
or  live  in  substandard  housing.  The  rule 
defiuns  when  a  unit  is  considered 
substandard.  1^982.212(a)l 

Public  comments  recommend  several 
changes  in  the  definition  of  substandard 
housing.  In  the  existing  preference  rule, 
and  in  this  final  rule,  substandard 
housing  is  described  by  the  physical 
attributes  of  the  unit.  Conversely, 
substandardness  is  not  defined  by  who 
occupies  or  will  occupy  the  unit. 
Comments  recommend  that  the  HA 
should  be  allowed  to  treat  as 
substandard — housing  that  is  "over- 
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crowded",  or  that  is 
than  one  family,  or  that  does  not  meet 
HA  occupancy  stanc  ards  (for  the 
configuration  of  persons  occupying  the 
unit).  I 

HUD  has  not  foUoived  the 
recommendations.  A  definition  based 
on  unit  occupancy  platterns.  as 
recommended  by  comment,  would  be 
more  subject  to  manipulation.  Families 
can  claim  over-occut>ancy  to  accelerate 
admission  to  the  program.  Over- 
crowding is  harder  to  verify  than  the 
physical  condition  of  the  unit.  With 
HUD  approval,  an  individual  HA  can 
elect  to  adopt  a  local  definition  of 
substandard  housing  that  covers 
housing  that  is  over-trowded. 

Comments  state  that  a  disabled  person 
who  needs  a  home  adapted  for  disabled 
occupancy  should  b«  treated  as  an 
occupant  of  substandard  housing. 
However,  a  unit  is  n^t  substandard 
merely  because  the  Unit  is  inappropriate 
for  its  disabled  occupant.  Instead,  it  is 
more  appropriate  to  treat  a  disabled 
person  who  cannot  continue  to  live  in 
an  unsuitable  unit  aa  a  person  who  has 
been  involuntarily  displaced,  and  to 
afford  a  fiederal  preference  on  this  basis. 
In  addition,  for  admissions  not  subject 
to  federal  preference, (10  percent  of 
annual  waiting  list  admissions],  an  HA 
may  adopt  a  local  preference  for 
admission  of  disabled  persons. 


occupied  by  more       Preference  for  Homeless 


Family  in  Public 


Substandard  Housin  ; 
Housing 

If  a  family  is  living  in  public  housing, 
and  the  family's  apai^ent  is  in  fact 
substandard,  the  family  qualifies  for 
federal  preference.  Comments  agreed 
that  a  fomily  should  tiot  be  denied  a 
federal  preference  simply  because  the 
unit  where  the  family  lives  is  public 
housing.  In  the  certificate  program,  the 
law  provides  that  a  family  may  not  be 
denied  a  preference  "solely  because  the 
family  resides  in  public  housing".  [42 
U.S.C.  1437f(d](l)(Aii)] 

Comments  note  that  a  family  living  in 
substandard  public  housing  may  not  be 
able  to  verify  that  tha  unit  is 
substandard.  Howevir,  if  the  family  is 
living  in  public  hou4ng  run  by  the  same 
HA  (to  which  the  family  is  applying  for 
Section  8),  the  HA  isjthe  family's 
present  landlord.  AnjHA  can  readily 
verify  if  its  own  pubic  housing  unit  is 
substandard.  I 

Of  course,  an  HA  may  be  embarrassed 
by  the  claim  that  the  family's  public 
housing  unit  is  substandard.  However,  ' 
the  HA  cannot  properly  refuse 
verification  for  this  riason,  or  refuse  to 
take  actions  to  deterqiine  whether  the 
unit  is  substandard. 


1990  legislation  confirms  that  the 
preference  for  families  in  substandard 
housing  applies  to  families  that  are 
homeless  or  living  in  a  shelter  for  the 
homeless.  Pub.  L.  101-625  (Cranston- 
Gonzalfez  National  Affordable  Housing 
Act),  11/28/90,  section  545, 104  Stat. 
4218-^219.  Since  HUD's  rules  already 
provide  that  homeless  families  qualify 
for  the  federal  preference,  no 
substantive  change  is  required  in  this 
rulemaking.  |§  982.212(c)] 

The  existing  rule  defines  the  term 
"homeless  family".  Comments  state  that 
each  locality  should  be  allowed  to 
define  homelessness.  An  HA  may  ask 
HUD  approval  to  use  local  definitions  of 
federal  preference  terms,  including  local 
definitions  of  "substandard  housing" 
and  "homeless  family".  [§982.210(a)] 

Comments  state  that  llA  admission  of 
a  homeless  family  should  be  based  on 
the  family's  current  status,  but  should 
not  be  based  on  the  cause  of 
homelessness.  HUD  has  not  adopted 
this  comment.  In  addition,  in  admission 
of  homeless  families,  the  HA  may  use 
ranking  preferences  based  on  the  cause 
of  homelessness. 

Federal  or  Local  Preference  for  Resident 
of  Temporary  or  Transitional  Housing 

A  family  may  currently  reside  in  a 
homeless  shelter  or  another  form  of 
temporary  housing.  Under  the  HA 
preference  system,  the  family  may 
qualify  for  a  federal  or  local  preference. 

The  proposed  rule  provides  that  the 
HA  may  adopt  a  local  preference  for 
families  that  move  bom  "transitional 
housing  or  a  homeless  shelter".  The 
1990  preference  law  explicitly  permits 
non-federal  preference  admission  of 
families  who  "reside  in  transitional 
housing.  .  ."  (that  is  assisted  imder  the 
Mckinney  Act).  [42  U.S.C. 
1437f(d)(l)(A)(ii)  (certificates)  and 
1437f(o)(3)(B)  (vouchers)] 

Comments  assert  that  a  resident  of 
transitional  housing  should  be  given  a 
local  preference.  Other  comments 
correctly  point  out  that  a  family  residing 
in  a  homeless  shelter  will  generally 
qualify  for  federal  preference,  and  state 
that  the  family  should  not  be  admitted 
under  the  authority  for  local  preference. 

The  rule  does  not  list  examples  of  the 
statutory  local  preference,  including  the 
HA  option  to  grant  a  local  preference  for 
residents  of  transitional  housing.  The 
HA  does  not  need  to  use  its  local 
preference  admissions  quota  for  families 
who  qualify  for  federal  preference. 
Under  existing  preference  rules,  a 
family  that  is  living  in  transitional 
housing  or  a  homeless  shelter  may 
qualify  for  federal  preference. 


The  old  preference  rule  provides  that 
the  definition  of  a  "homeless  family" 
includes  a  family  living  in  a  supervised 
"shelter"  that  is  designed  to  provide 
"temporary  living  accommodations". 
The  old  rule  also  specifies  that  such 
shelters  "include"  certain  types  of 
housing,  such  as  "transitional  housing 
for  the  mentally  ill".  However,  the 
listing  of  these  shelter  types  is 
illustrative,  not  exclusive,  and  includes 
transitional  housing  for  populations 
other  than  the  mentally  ill.  The  existing 
homeless  family  definition  also  allows 
the  HA  to  give  a  preference  for  persons 
in  a  "temporary  residence"  for  persons 
to  be  institutionalized — a  category  also 
embraced  in  the  broader  preference  for 
persons  in  temporary  living 
accommodations. 

In  this  rulemaking,  the  preference  for 
persons  living  in  temporary 
accommodations  is  left  substantially 
unchanged.  However  the  list  of  shelter 
type  examples  is^  revised  to  explicitly 
cover  "transitional  housing"  broadly, 
instead  of  referring  to  transitional 
housing  "for  the  mentally  ill". 
[§982.212(c)(2)(ii){A)l  This  revision 
does  not  change  the  substantive  import 
of  the  rule,  and  is  merely  intended  to 
make  clear  that  the  preference  is  not 
restricted  to  residents  of  transitional 
housing  for  the  mentally  ill,  but  applies 
broadly  to  residents  of  temporary 
housing  accommodations,  including 
transitional  housing. 

Comments  suggest  that  when  the  HA 
offers  a  certificate  or  voucher  to  a  family 
in  transitional  housing,  the  family 
should  be  allowed  to  wait  for 
completion  of  transitional  housing 
services  without  losing  its  place  on  the 
waiting  list.  HUD  will  not  change  the 
rule  in  response  to  this  comment.  The 
decision  whether  to  hold  a  family's 
waiting  list  place  should  be  left  to  the 
HA.  However,  the  HA  procedure  may 
not  discriminate  against  persons  with 
disabilities. 

Rent  Burden 

Treatment  of  energy  assistance 
payments.  Federal  law  gives  an 
admission  preference  to  families  that 
pay  more  than  50  percent  of  income  for 
rent.  For  this  purpose,  the  rule  defines 
"income"  and  "rent".  [§  982.213(b)] 

A  family  may  draw  benefits  under  a 
program  that  helps  the  family  pay  for 
energy  costs  futilities).  The  rule 
provides  that  if  energy  assistance 
payments  are  not  included  in  family 
income,  the  payments  are  also 
subtracted  in  calculating  the  family's 
rent  burden.  [§  982.213(b)(3)j  This 
provision  is  not  changed  from  the  prior 
rule.  Comments  ask  why  energy 
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assistance  payments  are  subtracted  from  1 

rent.  j 

The  purpose  of  the  rent  burden  i 
calculation  is  to  determine  how  much  of    t 

a  family's  available  income  Is  consimied  ( 
for  payment  of  the  family's  rent.  Energy 

assistance  payments  cover  a  portion  of  ^ 

family  utility  costs.  Energy  costs  that  are  ^ 
covered  by  energy  assistance  payments 
are  not  an  additional  rent  burden  for  the 
family. 

The  calculation  of  family  income 
excludes  payments  under  the  HHS 
Energy  Assistance  Program.  [58  FR 
41287,  41288,  August  3,  1993 

(paragraph  (v)  on  list  of  federally  f 

mandated  exclusions)]  Since  such  ^ 

payments  are  not  included  in  income,  ^ 

inclusion  in  rent  burden  of  costs  ^ 

covered  by  the  HHS  payments  would  * 

distort  calculation  of  the  family  rent  *' 

burden  (essentially  by  double-counting  s 

energy  costs:  first  by  deducting  from  ^ 

income,  and  second  by  counting  as  rent  ^ 

burden  against  thffbalance  of  family  n 

income).  I 

Amount  of  rent.  Comments  ask  if  the  1< 

HA  can  verify  the  amount  paid  as  rent,  f* 

instead  of  the  amount  due  as  rent.  The  a 
statute  is  framed  as  a  preference  for 

families  that  "are  paying"  more  than  50  b 

percent  of  income  for  rent  Under  the  h 
definition  of  "rent"  in  the  existing  rule, 

rent  is  the  "actual  amount  due"  under  r 

the  familv's  lease.  '  f{ 

In  implementing  the  statutory  rent  b 

burden  preference,  HUD  defines  "rent"  H 

as  the  amoimt  a  tenant  is  contractually  i 

bound  to  pay  the  owner  as  rent,  not  d 

necessarily  the  amount  that  the  tenant  si 

actually  pays  the  owner  against  the  ai 

-monthly  rent  due  under  the  lease.  o 

l§982.212(b)(2)(i)]  A  family's  [< 

contractual  obligation  to  pay  rent  is  a  " 
better  gauge  of  the  family's  rent  burden, 
than  the  amount  the  family  is  able  to 

scrape  up  for  payment  to  the  landlord.  H 

A  family  may  be  unable  "to  pay  the  full  fa 

rent,  and  may  be  under  the  shadow  of  & 

eviction  for  non-payment.  If  the  amount  fa 

actually  paid  to  the  landlord  is  less  than  pi 

50  percent  of  income,  the  family  would  fa 

not  qualify  for  a  preference  based  on  the  st 

actual  amount  "paid"  to  the  landlord.  w 

(The  smaller  the  amount  "paid"  as  rent,  p^ 

the  more  difficulty  in  quahfying  foJ  the  p. 

rent  burden  preference.)  In  the  present  ^ 
rule,  as  in  the  existing  rule,  the 

determination  of  rent  burden  is  based  w 

on  rent  owed  to  the  landlord.  dc 

Rent  burden  in  rural  areas.  Comments  ac 

state  that  some  families  don't  qualify  for  ce 

rent  burden  preference  because  rural  faj 

areas  have  lower  rent.  The  comments  U. 

urge  flexibility  in  determining  rent  st< 

burden  for  rural  families.  pr 

The  percentage  rent  burden  (50  of 

percent)  needed  to  qualify  for  fai 

preference  is  set  by  law.  HUD  does  not  fei 
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assistance  payments  are  subtracted  firom 
rent. 

The  purpose  of  the  rent  burden 
calculation  is  to  determine  how  much  of 
a  family's  available  income  is  consumed 
for  payment  of  the  family's  rent.  Energy 
assistance  payments  cover  a  portion  of 
family  utility  costs.  Energy  costs  that  are 
covered  by  energy  assistance  payments 
are  not  an  additional  rent  burden  for  the 
family. 

The  calculation  of  family  income 
excludes  payments  under  the  HHS 
Energy  Assistance  Program.  [58  FR 
41287,  41288,  August  3,  1993 
(paragraph  (v)  on  list  of  federally 
mandated  exclusions)]  Since  such 
payments  are  not  included  in  income, 
inclusion  in  rent  burden  of  costs 
covered  by  the  IIHS  payments  would 
distort  calculation  of  the  family  rent 
burden  (essentially  by  double-counting 
energy  costs:  first  by  deducting  from 
income,  and  second  by  counting  as  rent 
burden  against  thebalance  of  family 
income). 

Amount  of  rent.  Comments  ask  if  the 
HA  can  verify  the  amount  paid  as  rent, 
instead  of  the  amount  due  as  rent.  The 
statute  is  framed  as  a  preference  for 
families  that  "are  paying"  more  than  50 
percent  of  income  for  rent  Under  the 
definition  of  "rent"  in  the  existing  rule, 
rent  is  the  "actual  amount  due"  under 
the  family's  lease. 

In  implementing  the  statutory  rent 
burden  preference,  HUD  defines  "rent" 
as  the  amoimt  a  tenant  is  contractually 
boimd  to  pay  the  owner  as  rent,  not 
necessarily  the  amount  that  the  tenant 
actually  pays  the  owner  against  the 
-monthly  tent  due  under  the  lease. 
I§  982.212(b)(2)(i)]  A  family's 
contractual  obligation  to  pay  rent  is  a 
better  gauge  of  the  family's  rent  burden, 
than  the  amount  the  family  is  able  to 
scrape  up  for  payment  to  the  landlord. 
A  family  may  be  unable  "to  pay  the  full 
rent,  and  may  be  under  the  shadow  of 
eviction  for  non-payment.  If  the  amount 
actually  paid  to  the  landlord  is  less  than 
50  percent  of  income,  the  family  would 
not  qualify  for  a  preference  based  on  the 
actual  amount  "paid"  to  the  landlord. 
(The  smaller  the  amount  "paid"  as  rent, 
the  more  difficulty  in  quahfying  for  the 
rent  burden  preference.)  In  the  present 
rule,  as  in  the  existing  rule,  the 
determination  of  rent  burden  is  based 
on  rent  owed  to  the  landlord. 

Rent  burden  in  rural  areas.  Comments 
state  that  some  families  don't  qualify  for 
rent  burden  preference  because  rural 
areas  have  lower  rent.  The  comments 
urge  flexibility  in  determining  rent 
burden  for  rural  families. 

The  percentage  rent  burden  (50 
percent)  needed  to  qualify  for 
preference  is  set  by  law  HUD  does  not 


have  authority  to  allow  use  of  a  lower 
percentage  in  rural  areas.  If  rural  or  non- 
rural  families  am  rent  units  for  less  than 
the  preference  threshold,  they  do  not 
qualify  for  the  preference. 

Preference  for  Public  Housing  Residents 

Summary  of  Law  and  Rule 

For  the  certificate  program,  a  1990 
law  provides  that  a  family  may  not  be 
denied  federal  preference  or  "delayed  or 
otherwise  adversely  affected"  in 
receiving  tenant-based  assistance 
"solely  because  the  family  resides  in 
pubhc  housing".  [42  U.S.C. 
1437f(d)(l){A)(i);  1990  National 
Affordable  Housing  Act,  Section  545, 
104  Stat.  4218-4219)  The  amendment 
was  introduced  by  Congressman  Bartlett 
to  preserve  Section  8  federal  preference 
status  of  families  on  the  Section  8 
waiting  Ust  when  admitted  to  public 
housing.  [Transcript  of  May  21, 1990 
markup  by  Housing  Subcommittee  of 
Housing  Banking  Committee)  Another 
law  provides  that  in  selecting  families 
for  Section  8  certificate  or  voucher 
assistance  a  housing  agency  may  not 
"exclude  or  penalize"  a  family  solely 
because  the  family  resides  in  a  public 
housing  project.  [42  U.S.C.  1437f(s)) 

For  both  tenant-based  programs,  ^e 
rule  provides  that  if  a  pubhc  housing 
family  was  on  the  H.^  Section  8  tenant- 
based  waiting  list  when  admitted  to  the 
HA's  pubhc  housing  (since  April  26, 
1993),  the  HA  federal  preference 
determination  must  be  based  on  the 
situation  of  the  apphcant  at  the  time  of 
admission  to  public  housing  (beginning 
of  initial  public  housing  lease). 
[§982.210(c)(4)(ii)) 

Example 

At  the  time  a  family  is  admitted  to  an 
HA's  public  housing  program,  the 
family  is  on  the  HA's  waiting  hst  for 
Section  8  tenant-based  assistance.  The 
family  also  quahfies  for  federal 
preference  as  a  homeless  family.  The 
family  keeps  its  federal  preference 
status  (homeless)  on  the  Section  8 
waiting  list. 

Preference  Retention:  Purpose  and 
Effect 

The  new  rule  implements  the  law 
which  provides  that  a  family  may  not  be 
denied  federal  preference  or  "otherwise 
adversely  affected"  in  admission  to  the 
certificate  program  "solely  because"  the 
family  resides  in  public  housing.  [42 
U.S.C.  1437f(d)(l)(A)(i))  The  law  is  a 
statutory  exception  to  the  broad  federal 
preference  requirement  (that  90  percent 
of  certificate  admissions  must  be 
famiUes  who  currently  qualify  for 
federal  preference).  The  statutory 


exception  does  not  apply  to  the  voucher 
program.  However,  under  the  voucher 
law,  for  good  cause  HUD  may  permit  an 
HA  to  admit  more  than  10  percent  non- 
federal preference  holders  before 
famiUes  who  qualify  for  federal 
preference.  [42  U.S.C.  1437f(o)(3)(B)) 
HUD  finds  that  the  need  for  uniformity 
in  administration  of  the  tenant-based 
programs  is  good  cause  to  require  that 
HAs  give  preference  for  voucher 
admission  of  pubbc  housing  residents 
who  would  not  otherwise  currently 
quahfy  for  federal  preference 

The  new  rule  applies  the  same 
requirements  for  both  Section  8  tenant- 
based  assistance  programs.  An  applicant 
for  an  HA's  Section  8  program  fbat  is 
currently  living  in  public  housing  of  the 
same  HA  quahfies  for  Section  8  federal 
preference  if  the  applicant  was  quahfied 
for  preference  at  the  time  the  applicant 
was  admitted  to  public  housing. 
|§932.210(c)(4)(ii)l  This  provision  only 
applies  if  the  applicant: 

(1)  Was  admitted  to  public  housing  on 
or  after  April  26, 1993 — the  statutory 
deadline  for  implementation  of 
preference  requirements  in  the  National 
Affordable  Housing  Act  of  1990.  [Pub.  L 
102-550.  Section  104,  CXrtober  28,  1992, 
106  Stat.  3684] 

(2)  Was  quahfied  for  federal 
preference  at  the  time  of  such 
admission. 

(3)  Was  on  the  HA's  Section  8  tenant- 
based  waiting  list  at  the  time  of 
admission  to  the  same  HA's  public 
bousing. 

Preference  Retention:  Family  Need 

Federal  preferences  direct  housing 
assistance  resources  to  famihes  with 
urgent  housing  needs.  Usually,  pubfic 
housing  residents  do  not  currently 
qualify  for  federal  preference.  For  the 
most  part,  public  housing  residents  are 
not  displaced,  do  not  pay  over  fifty 
percent  of  income  for  rent  (most  pubhc 
housing  famihes  pay  30  percent  of 
adjusted  income),  and  do  not  live  in 
substandard  housing. 

Under  the  rule,  federal  preference  for 
the  pubhc  housing  resident  is  based  on 
the  family's  federal  preference  situation 
at  the  time  when  the  family  was 
admitted  to  public  housing  (if  the  family 
was  on  the  HA's  Section  8  waiting  list 
when  admitted  to  the  HA's  public 
housing  program  on  or  after  April  26, 
1993).  Thus  a  family  that  was  homeless 
when  admitted  to  pubhc  housing,  but  is 
now  hving  in  secure  and  decent  public 
housing,  is  treated  the  same  as  a 
homeless  family  on  the  street.  Both 
families  benefit  from  the  federal 
preference  for  admission  of  families 
living  in  substandard  housing. 
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la  some  cases,  a  public  housing 
family  will  qualify  fof  federal  preference 
because  of  the  familyis  current  situation. 
For  example,  a  fejuily  may  currently 
live  in  a  public  housiiig  imit  that  is 
substandard.  Thus  a  public  housing 
fiamily  may  receive  federal  preference 
for  admission  to  the  Section  8  tenant- 
based  assistance  programs  either  (1) 
because  of  the  familyls  preference 
situation  when  admitied  to  pubUc 
housing,  or  (2)  because  of  the  family's 
current  federal  preference  status.  The 
rule  provides  that  the^HA  may  not  deny 
any  admission  preference  for  which  the 
applicant  is  currently  qualified  (federal, 
local  or  ranking  preference)  because  the 
applicant  already  resiides  in  public  or 
other  assisted  housin|.  [§  982.205(c)(1)] 

HUD  received  many  public  comments 
on  the  proposed  provision  that  allows  a 
family  to  retain  its  federal  preference 
status  at  the  time  of  admission  to  public 
housing.  Most  comments  strongly 
oppose  this  requirement  Comments 
state  that  scarce  housing  resources 
should  be  directed  to  families  with  the 
greatest  need,  not  to  fikmihes  already 
residing  in  decrait,  sate  and  sanitary 
pubhc  housing.  Some  comments 
acknowledge  that  the  regulatioQ  follows 
the  intention  of  the  laiw. 

Comments  assert  tliat  the  language  of 
the  law  does  not  support  grant  of  a 
preference  based  on  the  family's 
situation  at  a  past  timje,  before  the 
family  entered  pubhcj  housing. 
Comments  claim  that  {the  reqxured 
preference  retention  linfairly  delays  or 
denies  assistance  to  other  families.  The 
family's  need  and  preference  shoiild  be 
based  on  the  conditioii  of  the  family's 
current  housing. 

Comments  state  thqt  the  preference 
for  public  housing  residents  is  unfair 
and  hannlul  to: 
— families  that  curren  tly  qualify  for 

federal  preference. 
— families  without  fei  leral  preference. 
— families  Uving  in  o1  her  project-based 

assisted  housing  (n  in-public 

housing). 
— families  living  in  p:  ivate  housing. 
— famiUes  not  curren  ly  receiving  any 

form  of  housing  ass  (stance. 

Other  comments  co  mmend  HUD's 
implementation  of  th0  requirement  for 
retention  of  federal  preference.  The 
comments  state  that  the  preference  is 
essential  so  a  public  l^ousing  family  is 
not  locked  into  public  housing  projects 
which  are  highly  segi^ated  or 
disproportionally  minority. 

HUD  notes  that  the  grant  of  federal 
preference  to  public  housing  famihes 
that  would  not  otheniise  qualify  for 
preference  will  neces  jarily  operate  to 
limit  Section  8  openii  igs  for  other 


families.  Program  selection  is  the 
competitive  distribution  of  available 
openings.  By  requiriiig  the  retention  of 
a  family's  original  preference  status,  at 
the  time  of  admission  to  public  housing, 
the  Section  8  rule  carries  out  the 
specific  purpose  of  the  law — that  a 
family  may  not  be  denied  federal 
preference  or  "otherwise  adversely 
affected"  in  admission  to  the  Section  8 
program  because  the  family  resides  in 
public  housing. 

Preference  Retention:  Administration 

Comments  state  that  preference 
retention  increases  the  HA 
administrative  burden.  To  implement 
this  requirement,  the  HA  must  track  and 
verify  the  family's  original  preference 
status.  By  allowing  HA  public  housing 
families  to  move  to  the  HA  Section  8 
program,  the  rule  will  create  public 
housing  vacancy,  turnover  and  financial 
burden. 

Comments  object  that  the  preference 
retention  rule  treats  public  housing  as 
transitional  housing.  The  rule  implies 
that  public  housing  is  bad  housing,  from 
which  families  are  allowed  to  escape  by 
operation  of  an  artificial  preference. 
Operation  of  the  preference  undercuts 
initiatives  for  improvement  of  public 
housing. 

HUD  agrees  that  the  preference 
retention  will  cause  pubhc  housing 
turnover  and  associated  HA 
administrative  costs.  However,  the  rule 
faithfully  implements  the  purpose  of  the 
law  as  expressed  in  committee  markup. 
The  law  is  designed  to  facilitate  a 
family's  move  from  public  housing  to 
Section  8.  HUD  is  seeking  repeal  of  the 
law.  However,  at  this  Ume,  there  is  no 
way  to  avoid  the  costs  and 
administrative  burden  of  carrying  out 
the  law. 

An  HA  must  determine  and  verify  the 
family's  federal  preference  status  at 
admission  to  the  HA's  public  housing 
program.  At  the  subsequent  admission 
to  Section  8.  the  HA  can  rely  on 
information  obtained  for  the  prior 
determination  and  verification. 

Comments  state  that  the  preferential 
admission  of  public  housing  families 
should  not  apply  to  more  than  five 
percent  of  annual  admissions  to  the  HA 
Section  8  program.  This 
recommendation  is  not  adopted.  Under 
the  law,  HUD  is  not  authorized  to  set  a 
limit  on  the  percentage  of  Section  8 
housing  admissions  for  which  the  HA  is 
prohibited  from  denying  a  federal 
preference  because  a  family  resides  in 
public  housing. 


Preference  Retention:  For  Families  on 
Section  8  Waiting  List 

Under  the  proposed  rule,  the 
retention  of  federal  preference  would 
apply  if  a  family  viras  on  the  Section  8 
waiting  list  when  admitted  to  pubhc 
housing  on  or  after  September  1,  1991. 
Under  this  final  rule,  the  retention  of 
federal  preference  will  apply  to  a  family 
on  the  Section  8  waiting  list  when 
admitted  to  public  housing  on  or  after 
April  26,  1993.  This  date  is  the  statutory 
deadhne  for  rulemaking  to  implement 
the  1990  preference  law  (six  months 
from  eitactment  of  the  Housing  and 
Conmiunity  Development  Act  of  1992). 
(Pub.  Law  102-550,  October  28. 1992, 
Section  104, 106  Stat.  3684] 

Comments  object  that  the  retention  of 
federal  preference  only  appUes  if  a 
family  is  (1)  on  the  Section  8  waiting  Ust 
(2)  at  the  time  of  admission  of  pubhc 
housing  (3)  after  a  specified  date.  The 
comments  state  that  preference 
retention  should  also  apply  to  femilies 
which  apply  for  Section  8  after 
admission  to  public  housing. 

Comments  state  that  the  preference 
retention  should  cover  families 
admitted  to  pubhc  housing  at  any  time 
in  the  past,  or  admitted  since  passage  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (NAHA)  on 
November  28, 1990  (prohibits  denial  of 
preference  because  a  family  resides  in 
pubhc  housing).  Comments  state  that 
the  rule  favors  new  public  housing 
residents  over  older  resideirts. 

The  Housing  and  Conununity 
Development  Act  of  1992  provides  that 
the  preference  amendments  under  the     . 
Cranston-Gonzalez  Act  must  be 
implemented  through  notice  and 
comment  rulemaking  by  expiration  of 
the  180-day  period  beginning  on  the 
date  of  enactment  of  the  1992  law 
(October  28. 1992).  The  180-day  period 
expired  on  April  26, 1993.  Although  the 
Department  did  not  complete  the 
rulemaking  by  this  deadhne,  the  final 
rule  provides  that  the  retention  of  . 
federal  preference  status  apphes  to 
Section  8  waiting  list  femihes  admitted 
to  pubhc  housing  on  or  after  that  date. 
Such  families  would  have  qualified  for 
preference  if  the  rule  had  been  issued  by 
the  deadline  date. 

HUD  has  not  adopted 
recommendations  to  go  beyond  the 
requirements  of  the  law — by  covering 
families  that  were  admitted  to  pubhc 
housing  before  April  26, 1993,  or  who 
applied  for  Section  8  after  admission  to 
pubhc  housing. 

Public  Housing  Family:  Denial  of 
Preference 

The  rule  phsvides  that  the  fact  that  a 
family  hves  in  pubhc  or  other  assisted 


housing  may  not  be  used  as  a  ground  for  f 

denying  a  federal,  local  or  ranking  o 

preference  for  which  the  applicant  is  a 

cmrently  quaUfied.  [§  982.205(c)(l)]  If  a 

the  family's  public  housing  unit  is  (' 

substandard,  the  family  qualifies  for  s 

federal  preference,  the  same  as  a  t] 

resident  of  private  substandard  housing.  . 
Comments  generally  approve  allowing  a 
federal  preference  for  a  public  housing 

resident  who  currently  qualifies  for  a 

federal  preference.  ^ 

Comments  assert  that  the  rule  favors  p 

public  housing  residents  over  applicants  n 

in  private  housing,  and  is  therefore  o 

unfair.  The  rule  does  not  direct  favored  n 

-treatment  for  public  housing  residents  s 

(other  than  by  implementing  the  law  n 

that  allows  a  public  housing  family  to  l! 

keep  the  same  preference  status  as  at  ti 

admission  to  pubhc  housing).  fi 

Conversely,  however,  the  rule  does  not  p 
prohibit  the  adoption  of  a  ranking  or 

local  preference  for  residents  of  public  e 

housing.  The  rule  provides  that  the  HA  a 

may  target  assistance  for  families  who  p 

Uve  in  pubhc  or  other  federally  assisted  f< 

housing.  (§  982.202(b)(2)]  d 

Family  Receiving  HOME  TenantrBased 

Assistance  F 

to  the  HOME  Program,  HUD  allocates 

funds  to  State  and  local  govenmients  for  p 

support  of  affordable  housing.  (24  CFR  v 

part  92]  A  participating  jurisdiction  may  L 

choose  to  use  HOME  funds  to  provide  1 

tenant-based  rental  assistance  for  low-  S 

income  families  during  a  period  of  up  F 

to  24  months.  Since  the  period  of  HOME  3 

rental  assistance  is  limited.  Section  8  p 

tenant-based  assistance  may  be  used  to  F 

provide  continued  rental  assistance  for  p 

a  family  after  termination  of  the  HOME  » 

subsidy.  h 

A  family  may  meet  Section  8  federal  tl 

preference  criteria  at  the  time  the  family  p 

begins  tenant-based  assistance  imder  the  fc 

HOME  Program.  Usually,  the  fiamily  "s4 

does  not  quahfy  for  preference  while  aj 

<w:eiving  the  HOME  subsidy.  To  u 

facilitate  the  transition  from  short-term  q 
tenant-based  assistance  under  the 

HOME  Program,  the  HOME  statute  tl 

provides  that  recipients  of  HOME  tenant  h 

based  rental  assistance  quahfy  for  a; 

Section  8  tenant  selection  preferences  to  p 

the  same  extent  as  when  they  initially  o] 

received  the  HOME  rental  assistance.  C 

(42  U.S.C.  12742(a)(3)(D)l  As  in  the  case  ai 

of  the  pubhc  housing  preference  hi 

retention  provisions  discussed  above,  ir 

the  HOME  statute  permits  the  family  to  es 

retain  its  prior  federal  preference  -  h( 

situation.  pi 

This  rule  provides  that  if  a  Section  8  oi 
applicant  is  currently  receiving  tenant- 
based  assistance  under  the  HOME  H 
program,  the  HA  determines  whether  c( 
the  applicant  quahfies  for  Section  8  (C 
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housing  may  not  be  used  as  a  ground  for 
denying  a  federal,  local  or  ranking 
preference  for  which  the  applicant  is 
currently  qualified.  [§  982.205(c)(1)]  If 
the  family's  public  housing  unit  is 
substandaird,  the  family  qualifies  for 
federal  preference,  the  same  as  a 
resident  of  private  substandard  housing. 
Comments  generally  approve  allowing  a 
federal  preference  for  a  public  housing 
resident  who  currently  qualifies  for 
federal  preference. 

Comments  assert  that  the  rule  favors 
public  housing  residents  over  applicants 
in  private  housing,  and  is  therefore 
unfair.  The  rule  does  not  direct  favored 
treatment  for  public  housing  residents 
(other  than  by  implementing  the  law 
that  allows  a  public  housing  family  to 
keep  the  same  preference  status  as  at 
admission  to  public  housing). 
Conversely,  however,  the  rule  does  not 
prohibit  the  adoption  of  a  ranking  or 
local  preference  for  residents  of  public 
housing.  The  rule  provides  that  the  HA 
may  target  assistance  for  families  who 
live  in  public  or  other  federally  assisted 
housing.  (§  982.202(b)(2)l 

Family  Receiving  HOME  Tenant-Based 
Assistance 

In  the  HOME  Program.  HUD  allocates 
funds  to  State  and  local  governments  for 
support  of  affordable  housing.  [24  CFR 
part  92]  A  participating  jurisdiction  may 
choose  to  use  HOME  funds  to  provide 
tenant-based  rental  assistance  for  low- 
income  families  during  a  period  of  up 
to  24  months.  Since  the  period  of  HOME 
rental  assistance  is  limited.  Section  8 
tenant-based  assistance  may  be  used  to 
provide  continued  rental  assistance  for 
a  family  after  termination  of  the  HOME 
subsidy. 

A  family  may  meet  Section  8  federal 
preference  criteria  at  the  time  the  family 
begins  tenant-based  assistance  under  the 
HOME  Program.  Usually,  the  family 
does  not  qualify  for  preference  while 
■receiving  the  HOME  subsidy.  To 
facilitate  the  transition  from  short-term 
tenant-based  assistance  under  the 
HOME  Program,  the  HOME  statute 
provides  that  recipients  of  HOME  tenant 
based  rental  assistance  quaHfy  for 
Section  8  tenant  selection  preferences  lo 
the  same  extent  as  when  they  initially 
received  the  HOME  rental  assistance. 
(42  U.S.C.  12742(a)(3)(D)l  As  in  the  case 
of  the  public  housing  preference 
retention  provisions  discussed  above, 
the  HOME  statute  permits  the  family  to 
retain  its  prior  federal  preference"  - 
situation. 

This  rule  provides  that  if  a  Section  8 
applicant  is  currently  receiving  tenant- 
based  assistance  under  the  HOME 
program,  the  HA  determines  whether 
the  applicant  qualifies  for  Section  8 


federal  preference  based  on  the  situation 
of  the  applicant  at  the  time  the 
applicant  began  to  receive  tenant-based 
assistance  under  the  HOME  program. 
[§982.210(c)(4)(i)i  The  family  must 
show  that  it  qualifies  for  preference  on 
this  basis. 

Local  Preference 

For  non-federal  preference 
admissions,  the  law  provides  that  the 
HA  may  use  a  system  of  local 
preferences  "to  respond  to  local  housing 
needs  and  priorities".  In  the  vocabulary 
of  this  rule,  the  term  "local  preference" 
means  a  preference  used  by  the  HA  to 
select  among  applicant  families  that  do 
not  qualify  for  federal  preference. 
(§982.3.  §982.207(a)(3)(iii)]  Each  year, 
ten  per  cent  of  admissions  can  be 
families  that  do  not  qualify  for  federal 
preference. 

The  HA  is  not  required  to  use  or 
exhaust  the  10  percent  quota  of 
admissions  not  subject  to  federal 
preference.  The  HA  may  elect  to  admit 
federal  preference  holders  without 
drawing  on  the  limit  for  local  preference 
admission. 

Preference  Hearing 

The  law  provides  that  local 
preferences  must  be  established  in 
writing  and  after  public  hearing.  142 
U.S.C.  1437f(d)(l)(A)(ii)  and 
1437f(o)(3)(B);  amended  by  1990  NAHA, 
Section  545  (104  Stat.  4219),  and  1992 
Housing  Act,  Sectiop  144  (106  Stat. 
3714)]  The  law  does  not  contain  any 
parallel  public  hearing  requirement  for 
HA  poUcies  implementing  the  federal 
preference,  or  for  HA  preferences  in 
selecting  among  federal  preference 
holders  (called  "ranking  preferences"  in 
this  rule).  In  the  proposed  rule,  HUD 
proposed  to  require  public  hearing  both 
for  adoption  of  preferences  used  to 
select  among  federal  preference  holders, 
and  also  for  adoption  of  preferences 
used  to  select  among  families  not 
qualifying  for  the  federal  preference. 

Comment  Some  comments  approve 
the  requirement  to  conduct  a  public 
hearing  on  HA  selection  preferences, 
asserting  that  the  hearing  process  v«ll 
provide  valuable  input.  Other  comments 
oppose  the  hearing  requirement 
Comments  claim  that  the  hearing  will  be 
an  administrative  bimien,  or  that  the 
hearing  will  attract  attention  of  special 
interest  groups.  HAs  are  able  to 
establish  other  local  policies  without 
hearing.  HUD  review  of  the  HA 
preference  policy  is  a  sufficient  check 
on  the  HA  policy. 

Comments  request  that  HUD  reheve 
HAs  of  the  hearing  requirement  in 
communities  where  there  is  a  "CHAS" 
(Community  Housing  Affordability 


Strategy)  that  determines  local  needs 
and  priorities.  Comments  suggest  that 
HUD  allow  an  HA  to  use  a  pubhshed 
local  notice,  instead  of  a  public  meeting 
or  hearing.  Comments  ask  whether,  if 
the  HA  serves  a  large  area,  a  hearing  in 
one  part  of  the  area  is  sufficient. 

Response:  The  solicitation  of  public 
comments  may  eUcit  helpful  ideas  or 
information,  but  necessarily  entails 
some  burden  for  the  HA.  In  the  final 
rule,  a  hearing  is  only  required  for 
adoption  of  preferences  used  in  a  non- 
federal preference  admission,  as 
required  by  the  law.  This  rule  provides 
that  local  preferences  may  be  adopted 
after  pubUc  hearing  to  respond  to  local 
housing  needs  and  priorities.  |§  982.209] 
The  HA  is  not  required  to  adopt  a 
hearing  process  for  adoption  of  ranking 
preferences  for  selection  among  federal 
preference  holders  (representing  90 
percent  or  more  of  HA  admissions). 

At  this  time,  HUD  will  not  attempt  to 
dictate  a  set  hearing  procedure.  The 
essence  of  the  hearing  requirement  is 
that  there  should  be  a  reasonable 
process  for  soliciting  representative 
comment  by  interested  publics,  and  for 
the  comment  to  be  "heard"  (i.e., 
considered)  by  the  HA.  A  variety  of 
processes  can  be  devised  to  satisfy  the 
hearing  requirement,  and  the  process 
used  need  not  be  elaborate  or  expensive 
The  HA  may  consider  appropriate  ways 
of  giving  public  notice — whether  by 
publication  in  the  local  press,  posting  in 
HA  offices  and  projects,  notice  to  legal 
services  offices  or  other  service 
organizations,  or  notice  to  applicants. 
The  rule  does  not  require  that  the 
hearing  must  necessarily  be  cast  as  a 
"meeting"  between  HA  representatives 
and  the  public,  so  long  as  the  HA  has 
a  procedure  for  gathering  and 
considering  public  comment.  If  the  HA 
elects  to  frame  the  hearing  process  as  an 
open  public  meeting,  the  rule  does  not 
prescribe  any  number  of  meetings  or  the 
number  of  hearing  venues  within  the 
HA  jiuisdiction. 

Comments  object  to  requiring  public 
hearings  for  local  preferences  alrieady 
contained  in  the  HUD-approved 
administrative  plan,  or  ask  if  hearing 
will  only  be  required  for  new  proposed 
preferences.  Comments  state  that 
hearing  should  only  be  required  for  a 
change  in  existing  local  preferences. 

Under  this  rule,  the  local  preference 
hearing  requirements  will  be  effective 
six  months  after  pubhcation  of  the  rule 
(see  "effective  date"  provision  of  rule). 
The  hearing  requirements  apply  to  local 
preference  admissions  after  expiration 
of  the  six  month  period.  (The  hearing 
requirements  are  stated  in  §  982.209(b) ) 
After  that  point,  the  HA  may  not 
continue  to  use  existing  local 
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and  unsanitary  housing  conditions,  and 
to  improve  housing  opportunities  for 
residents  of  the  United  States, 
particularly  disadvantaged  minorities, 
on  a  nondiscriminatory  basis,  or  may 
promote  other  objectives  of  national 
housing  policy  affirmed  by  the 
Congress.  For  example,  see  the 
statements  of  national  housing  policy  in 
the  United  States  Housing  Act  of  1937 
(which  contains  Section  8)  (42  U.S.C. 
1437);  and  in  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  of 
1990  (Pub.  L.  101-625,  November  28, 
1990,  Section  102(3).  42  U.S.C. 
12702(3). 

An  HA  has  broad  discretion  to  adopt 
local  preferences  in  accordance  with 
local  circumstances  and  local  judgment. 
The  final  rule  does  not  give  examples  of 
local  preference  purposes.  The  HUD 
program  handbook  will  give  examples 
of  possible  local  preferences,  and  advice 
on  how  to  set  up  a  local  preference 
system. 

Other  comments  state  that  the  HA  ' 
preferences  must  not  violate  fair 
housing  requirements,  and  should  be 
subject  to  HUD  review  and  approval. 
The  HA  policies  for  selection  of 
program  participants,  including  local 
preferences  and  ranking  preferences, 
must  be  contained  in  the  HA's 
administrative  plan  or  equal 
opportunity  plan.  The  selection  policy 
must  meet  fair  housing  requirements. 
Residency  preferences  must  be  i> 
approved  by  HUD. 

Particular  Preferences 

Comments  recommend  that  the  HA 
should  have  discretion  to  grant 
preference  for  an  elderly  person  who 
lives  in  an  assisted  project,  but  who 
needs  to  move  closer  to  family  members 
or  medical  facilities.  An  HA  may  adopt 
a  ranking  or  local  preference  for  this 
purpose. 

Comments  recommend  that  HUD 
require  the  HA  to  grant  a  preference  for 
a  disabled  veteran  who  is  eligible  for 
discharge  from  a  hospital  or  nursing 
home.  Under  the  rule,  the  HA  may 
choose  to  adopt  a  ranking  or  a  local 
preference  for  a  disabled  veteran  who 
needs  a  rental  subsidy  to  lease 
accessible  standard  housing.  However, 
the  rule  does  not  force  the  HA  to  adopt 
such  a  preference. 

The  law  provides  that  an  HA  may 
grant  a  local  preference  for  the  purpose 
of  assisting  "youth"  after  discharge  from 
foster  care.  The  proposed  rule  recited 
this  optional  local  preference. 
Comments  ask  if  the  "youth"  would 
have  to  live  with  an  adult.  The  adoption 
of  such  a  preference  does  not  require 
any  change  in  the  criteria  for  admission 
of  families  to  the  HA  program.  If  the  HA 


chooses  to  adopt  such  a  local  youth 
preference,  the  HA  may  limit  the 
preference  to  cases  where  a  minor  will 
live  with  a  parent  or  guardian  or  other 
person  capable  of  establishing  aijd 
managing  a  household.  The  HA  has  the 
authority  and  responsibility  to  define 
the  operation  of  its  local  preference. 

Comments  recommencf  that  the  rule 
allow  a  preference  for  the  "near-elderly" 
(a  person  from  50  to  61  years  of  age). 
The  HA  has  wide  latitude  to  fashion  its 
systems  of  ranking  and  local  preference, 
and  could  adopt  a  ranking  or  local 
preference  for  admission  of  the  near 
elderly. 

Comments  recommCTid  that  the  rule 
allow  HA's  with  a  large  jurisdiction  to 
award  preference  to  a  family  that  wants 
to  live  in  a  certain  "region"  of  the  HA 
jurisdiction.  This  suggestion  is  not 
adopted.  The  rule  continues  traditional 
program  policy  that  admission  may  not 
be  based  on  where  the  family  will  live 
with  assistance  under  the  program. 
|§  982.202tb)(3)l  The  tenant-based 
programs  are  designed  to  maximize  the 
ability  of  poor  families  to  choose  where 
they  want  to  live,  and  also  to  maximize 
opportunities  for  economic 
advancement  by  free  choice  of  housing. 
An  assisted  family  may  move  anywhere 
in  the  HA  jurisdiction,  or  anywhere 
outside  the  HA  jurisdiction  under 
portability  procedures. 

The  HA  preference  system  may  limit 
the  number  of  families  that  may  qualify* 
for  any  ranking  or  local  preference. 
[§982.207(a)(3)(iv)] 

Selection  by  Random  Choice  or  Time  of 
Application 

The  proposed  rule  provides  that  date 
and  time  of  application  govern  selection 
among  families  "with  the  same 
preference  status.  Comments  asked  if 
the  HA  may  select  by  "lottery"  instead 
of  date  and  time  of  application. 

-The  proposed  rule  was  not  intended 
to  prohibit  selection  by  techniques  of 
random  choice  among  families  on  the 
waiting  list.  HUD  agrees  that  use  of  a 
variety  of  random  choice  procedures 
may  be  a  fair  and  workable  way  to 
distribute  program  openings  among  a 
large  number  of  applicants.  The  rule 
clarifies,  as  originally  intended,  that  use 
oi  date  and  time  of  application  is  not  the 
only  permitted  technique  for  sorting 
among  applicants  in  a  given  preference 
category.  The  final  rule  specifically 
sanctions  use  of  random  choice 
procedures  for  selection  among 
applicants  with  the  same  preference 
status. 

The  rule  provides  that  the  HA  must 
use  one  of  two  techniques  to  select 
among  applicants  with  the  same 
pH-eference  status  (federal,  ranking  or 


local  preference):  (1)  Date  and  time  of 
application,  or  (2)  A  drawing  or  other 
random  choice  technique. 
(§  982.207(e)(1))  In  aU  cases,  the 
selection  process  must  be  consistent 
with  the  preferences  required  by  federal 
law  and  regulation  (both  the  federal 
preference  requirements,  and  the 
preference  for  elderly,  disabled  or 
displaced  over  other  singles). 
[§  982.207(eH2)]  Whatever  the  process 
for  selection  of  applicants,  the  HA  must 
use  procedures  which  provide  a  clear 
audit  trail,  that  permits  verification  that 
each  applicant  has  been  selected  in 
accordance  with  the  method  specified 
in  the  administrative  plan. 
[§  982.207(e)(3)) 

Findings  and  Certifications 

Impact  on  the  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  Executive  Order  12291, 
Regulatory  Planning  Process.  Analysis 
of  the  rule  indicates  that  it  does  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  signi^cant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact " 
with  respect  to  the  environment  wais 
made  in  connection  with  the  proposed 
rule  in  accordance  with  HUD 
regulations  at  24  CFR  pari  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk, 
room  10276,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 

Federalism  Impact 

The  General  CounseL  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  FederaUsm,  has 
determined  that  the  poUcies  contained 
in  this  rule  have  impact  on  States  or 
their  political  subdivisions  only  to  the 
extent  required  by  the  statute  being 
implemented.  The  rule  specifies  to  what 
extent  preferences  for  admission  of 
particular  categories  of  applicants  that 
are  established  by  the  local  housing 
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local  preference):  (1)  Date  and  time  of 
application,  or  (2)  A  drawing  or  other 
random  choice  technique. 
(§  982.207(e)(1)]  In  aU  cases,  the 
selection  process  must  be  consistent 
with  the  preferences  required  by  federal 
law  and  regulation  (both  the  federal 
preference  requirements,  and  the 
preference  for  elderly,  disabled  or 
displaced  over  other  singles). 
[§982.207(e)(2)l  Whatever  the  process 
for  selection  of  applicants,  the  HA  must 
use  procedures  which  provide  a  clear 
audit  trail,  that  permits  verification  that 
each  applicant  has  been  selected  in 
accordance  with  the  method  specified 
in  the  administrative  plan. 
[§  982.207(e)(3)) 

Findings  and  Certifications 

Impact  on  the  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  Executive  Order  12291, 
Regulatory  Planning  Process.  Analysis 
of  the  rule  indicates  that  it  does  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  signi^cant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
"ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  connection  with  the  proposed 
rule  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk, 
room  10276,  451  Seventh  Street,  SW. 
Washington,  DC  20410-0500. 

Federalism  Impact 

The  General  CounseL  as  the 
Designated  Official  under  section  6(a)  of 
ExecuUve  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  have  impact  on  States  or 
their  political  subdivisions  only  to  the 
extent  required  by  the  statute  being 
implemented.  The  rule  specifies  to  what 
extent  preferences  for  adnussion  of 
particular  categories  of  applicants  that 
are  established  by  the  local  housing 


agency,  in  accordance  with  a  statutorily- 
prescribed  hearing  procedure,  may  be 
used  to  admit  participants.  The  only 
guidelines  stated  for  the  local  agency's 
discretion  are  those  required  by  the 
statute:  the  preferences  are  to  respond  to 
local  housing  needs  and  priorities. 
Since  the  rule  merely  carries  out  a 
statutory  mandate  and  does  not  create 
any  new  significant  requirements,  it  is 
not  subject  to  review  under  the 
Executive  Order. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus  is  not 
subject  to  review  under  the  Order.  The 
rule  carries  out  the  mandate  of  federal 
statute  with  respect  to  admission 
.  preferences. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  because  it  does  not  place  major 
burdens  on  housing  authorities  or 
housing  owners. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
niunber  1691  under  the  Office  of  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  in  the  Department's 
Semiannual  Regulatory  Agenda 
published  On  April  25, 1994  (59  FR 
20424,  20471)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Regulatory  Review 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  room 
10276.  451  Seventh  St.  SW., 
Washington,  DC  20410. 

List  of  Subjects 

24  CFR  Part  813 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements,  Utilities. 


24  CFR  Part  882 

Grant  programs — housing  and 
community  development.  Homeless. 
Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  887 

Grant  programs— housing  and 
community  development.  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  982 

Grant  programs — chousing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkc»ping 
requirements. 

Accordingly,  chapters  VIII  and  IX  of 
title  24  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  813— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  6  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

1.  The  authority  citation  for  part  813 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437l.  1437f. 
1437n.  and  3535(d). 

§813.104    [Amended] 

2.  In  §813.104,  paragraph  (b)(2)  is 
removed,  and  paragraph  (b)(3)  is 
redesignated  as  paragraph  rb)(2). 

§813.105    [Amended] 

3.  Section  813.105  is  amended  as 
follows: 

a.  In  the  first  sentence  of  paragraph  (n) 
introductory  text,  the  words  "five 
percent"  are  removed  and  the  words 
"fifteen  percent"  are  added  in  their 
place. 

•  b.  Paragraph  (c)  is  removed  and 
reserved. 

c.  Paragraphs  (e)(2)  and  (e)(4)  are 
removed,  and  paragraph  (e)(3)  is 
redesignated  as  paragraph  (e)(2). 

PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM-EXISTING  HOUSING 

4.  The  authority  citation  for  part  882 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

5.  In  §882.103,  the  introductory  text 
of  §882.103  is  removed,  and  paragraph 
(b)  is  revised  to  read  as  follows: 

§882.103    "Finders-keepers"  policy. 

*         •         •         «         • 

(b)  The  PHA  may  not,  either  in  the 
provision  of  assistance  to  any  Family  in 
finding  a  unit  or  by  any  other  action. 
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directly  or  indirectl  > 
Family's  opportunil  y 
the  available  units  ip 
market. 


6.  In  §882.116, 
revised  to  read  as 


for  participation:  se 


reduce  any 

to  choose  among 

the  housing 


pi  iragraph  (c)  is 
follows: 


§  882.1 1 6    Responsil  ilities  of  the  PHA 

•         *         •        *        • 

(c)  Receipt  and  re  /iew  of  applications 


ecUon  of  applicants; 


verification  of  family  income  and  other 
factors  relating  to  ei  igibility  and  amount 
nf  assistance;  and  iqaintenance  of  a 
waiting  list; 


§882.207    [Removed 

7.  Section  882. 
reserved. 

8.  In  §  882.209, 
revised  to  read  as 


20' 


pi  iragraph  (a)  is 
fc  Hows: 


parti 
selec  ion 


§882.209    Selection 

(a)  Selection  for 
provisions  on 
for  the  Section  8 
programs,  see  Part 
title. 


and  participation. 

Uci potion.  For 
of  participants 
certificate  and  voucher 
182,  Subpart  E  of  this 


§882.216    [Amendec] 

9.  In  §  882.216,  p^ngraph  |a)(4)  is 
removed. 


§882.219    [Removec 

10.  Section  882. 
reserved. 

11.  In  §882.335, 
revised  to  read  as 


21 


)aragraph  (a)|2)(i)  is 
f(  Hows: 


§882.335    Special 
lease  shared  housin; . 

(a)*  • 

(i)  The  PHA  musj 
Family  that  is  issue  d 
basis  of  its  willingr  es 
with  a  particular  Ft  mily 
Certificate  for 
that  Family  under 
Lease  Shared  Hous 
Family  later  wants 
dwelling  unit  with 
participation  in  the 
Family  may  select 
any  area  where  thelPHA 
barred  from  enlerii  g 


n  quirements  (or  related 


12.  hi  §882.701 
revised  to  read  as 


§  882.701    Purpose  i  )r>d  applicability. 


(c)  Except  as 
modified  or  exclu 
project-based 
subpart  G  is  subjec 


and  reserved] 
is  removed  and 


subparts  A  and  B  of  part  882,  and  of  part 
982  of  this  title. 

•  •        *        •        * 

13.  In  §882.753,  paragraph  (a)  is 
revised  to  read  as  follows* 

§882.753    Family  participation. 

•  »        •        •        * 

(a)  Participation.  For  purposes  of  this 
subpart  G,  a  Family  becomes  a 
participant  on  the  effective  date  of  the 
first  lease  with  the  owner  (first  date  of 
initial  lease  term). 


PART  887— HOUSING  VOUCHERS 

14.  The  authority  citation  for  part  887 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  1437f  and  3535{d]. 

§887.5    [Amended] 

15.  Section  887.5  is  amended  by 
removing  paragraph  (c). 

16.  In  §  887.59,  paragraphs  (c)  (1)  and 
(d)  are  revised  to  read  as  follows: 

§  887.59    Equal  opportunity  housing  plan. 

(1)  Outreach  and  public  notice  to 
eligible  families; 

•        *        •        •        * 

(d)  The  plan  must  include  any  special 
rules  for  use  of  HUD-targeted  housing 
vouchers. 


and  reserved] 

9  is  removed  and 


occu  )ancy 


require  an  appHcant 
a  Certificate  on  the 
s  to  share  a  unit 
to  use  the 
of  a  unit  with 
Contract  for  Related 
ng.  However,  if  the 
[o  move  to  another 
continued 
PHA's  program,  the 
dwelhng  unit  in 
is  not  legally 
into  Contracts. 


)aragraph  (c)  is 
fI)llows: 


Otherwise  expressly 

by  this  subpart  G, 
under  this 
to  aH  provisions  of 


dedl 
assis  ance 


§887.105    [Amended] 

17.  Section  887.105  is  amended  as 
foUows: 

a.  By  removing  from  paragraph  (b)(1) 
the  phrase  "(see  §  887.107)". 

b.  By  removing  from  paragraph  (b)(2) 
the  phrase  "in  accordance  with 
§887.157". 

§  887.107    [Removed  aitd  reserved] 

18.  Section  887.107  is  removed  and 
reserved. 

19.  In  Part  887,  the  title  of  Subpart  D 
is  revised  to  read  as  follows: 

"Subpart  D— issuing  Housing  Vouchers" 

20.  In  Subpart  D  of  Part  887,  §  887.151 
is  revised  to  read  as  follows: 

§  887.1 51    Selection  (or  participation. 

For  provisions  on  selection  of 
participants  for  the  Section  8  certificate 
and  voucher  programs,  see  Part  982, 
Subpart  E  of  this  title. 

§§887.152—887.157    [Removed  and 
reserved] 

21.  In  Subpart  D  of  Part  887, 
§§887.153,  887.155.  and  887.157  are 
removed  and  reserved. 

22.  In  §887.565,  paragraph  (c)  is 
revised  to  read  as  follows: 


§887.565    Portability:  responsibilities  o( 
the  receiving  PHA. 

•  «        *        •        * 

(c)  The  receiving  PHA  must  recertify 
the  family's  income  initially  and  at  least 
annually  thereafter  for  purposes  of 
determining  the  housing  assistance 
payments. 

•  *        *        •        • 

23-24.  Part  982,  consisting  of  §§  982.1 
through  982.213,  is  added  to  chapter  IX 
to  read  as  follows: 

PART  982— SECTION  8  TENANT- 
BASED  ASSISTANCE:  UNIFIED  RUL*: 
FOR  TENANT-BASED  ASSISTANCE 
UNDER  THE  SECTION  8  RENTAL 
CERTIFICATE  PROGRAM  AND  THE 
SECTION  8  RENTAL  VOUCHER 
PROGRAM 

Subpart  A — General  Infomtation 

Sec 

982.1  General  program  description. 

982.2  Applicability. 

982.3  Definitions. 

Subparts  Ei-O— {Reserved] 

Subpart  E— Admission  to  Tenant-Based 
Program 

982.201  Eligibility. 

982.202  How  applicants  are  selected: 
General  requirements. 

982.203  Special  admission  (non-waiting 
list):  Assistance  targeted  by  HUD. 

982.204  Waiting  list:  Administration  of 
waiting  list. 

982.205  Waiting  list:  Different  programs. 

982.206  Waiting  list:  Opening  and  closing: 
public  notice. 

982.207  Waiting  list:  Use  of  preferences. 

982.208  Waiting  list:  Residency  preference. 

982.209  Waiting  list:  How  applicant 
qualifies  for  local  preference. 

982.210  Waiting  list:  How  applicant 
qualifies  for  federal  preference. 

982.211  Federal  preference:  Involuntary 
displacement. 

982.212  Federal  preference:  Substandard 
housing. 

982.213  Federal  preference:  Rent  burden. 
Authority:  42  U.S.C.  1437f  and  3535(d). 

Subpail  A — General  Information 

§982.1    General  program  description. 

In  the  HUD  rental  voucher  program 
and  the  HUD  rental  certificate  program, 
a  rent  subsidy  is  paid  to  help  eligible 
families  afford  rent  for  decent,  safe,  and 
sanitary  housing.  Both  programs  are 
administered  by  State,  local 
governmental  or  tribal  bodies  called 
housing  agencies  (HAs).  HUD  provides 
funds  to  an  HA  for  rent  subsidy  on 
behalf  of  eligible  families.  HUD  also 
provides  funds  for  HA  administration  of 
the  programs. 

§982.2    Applicability. 

Part  982  is  a  unified  statement  of 
requirements  for  admission  to  the 


tenant-based  housing  assistance 
programs  under  Section  8  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
14370.  The  tenant-based  programs  are 
the  Section  8  tenant-based  rental 
certificate  program  and  the  Section  8 
rental  voucher  program. 

§982.3    Oeftnitions. 

Admission.  The  effective  date  of  the 
first  HAP  contract  for  a  family  (first  day 
of  initial  lease  term)  in  a  tenant-based 
program.  This  is  the  point  when  the 
family  becomes  a  participant  in  the 
program. 

Annual  income.  Defined  in  24  CFR 
813.106. 

Applicant  (or  applicant  family).  A 
family  that  has  applied  for  admission  to 
a  program,  but  is  not  yet  a  participant 
in  the  program. 

Certificate.  A  document  issued  by  an 
HA  to  a  family  selected  for  admission  to 
the  rental  certificate  program.  The 
certificate  describes  the  program,  and 
the  procedures  for  HA  approval  of  a  unit 
selected  by  the  family.  The  certificate 
also  describes  the  obligations  of  the 
family  under  the  program. 

Certificate  or  voucher  holder.  A 
family  holding  a  voucher  or  certificate 
with  unexpired  search  time. 

Certificate  program.  Rental  certificate 
program. 

Continuously  assisted.  An  applicant  is 
continuously  assisted  under  the  1937 
Housing  Act  if  the  family  is  already 
receiving  assistance  under  any  1937 
Housing  Act  program  when  the  family 
is  admitted  to  the  certificate  or  voucher 
program. 

Disabled  person.  A  person  who  is  any 
of  the  following: 

(1)  A  person  who  has  a  disabihty  as 
defined  in  section  223  of  the  Social 
Security  Act.  (42  U.S.C.  423) 

(2)  A  person  who  has  a  physical, 
mental,  or  emotional  impairment  that: 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(ii)  SubstantialJy  impedes  his  or  her 
ability  to  Uve  independently;  and 

(iii)  Is  of  such  a  nature  that  ability  to 
live  independently  could  be  improved 
by  more  suitable  housing  conditions. 

(3)  A  person  who  has  a  developmental 
disability  as  defined  in  section  102(7)  of 
the  Developmental  Disabilities 
Assistance  and  BiU  of  Rights  Act  (42 
U.S.C.  6001(7)). 

Displaced  person.  A  person  displaced 
by  governmental  action,  or  a  person 
whose  dwelling  has  been  extensively 
damaged  or  destroyed  as  a  result  of  a 
disaster  declared  or  otherwise  fonnaUy 
recognized  under  federal  disaster  relief 
laws. 

Drug-related  criminal  activity.  The 
illegal  manufacture,  sale,  distribution. 
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tenant-based  housing  assistance 
programs  under  Section  8  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
14370.  The  tenant-based  programs  are 
the  Section  8  tenant-based  rental 
certificate  program  and  the  Section  8 
rental  voucher  program. 

§982.3    Definitions. 

Admission.  The  effective  date  of  the 
first  HAP  contract  for  a  family  (first  day 
of  initial  lease  term)  in  a  tenant-based 
program.  This  is  the  point  when  the 
family  becomes  a  participant  in  the 
program. 

Annual  income.  Defined  in  24  CFR 
.   813.106. 

Applicant  (or  applicant  family).  A 
family  that  has  applied  for  admission  to 
a  program,  but  is  not  yet  a  f>articipant 
in  the  program. 

Certificate.  A  document  issued  by  an 
HA  to  a  family  selected  for  admission  to 
the  rental  certificate  program.  The 
certificate  describes  the  program,  and 
the  procedures  for  HA  approval  of  a  unit 
selected  by  the  family.  The  certificate 
also  describes  the  obligations  of  the 
family  under  the  program. 

Certificate  or  voucher  holder.  A 
family  holding  a  voucher  or  certificate 
with  unexpired  search  time. 

Certificate  program.  Rental  certificate 
program. 

Continuously  assisted.  An  applicant  is 
continuously  assisted  under  the  1937 
Housing  Act  if  the  family  is  already 
receiving  assistance  under  any  1937 
Housing  Act  program  when  the  family 
is  admitted  to  the  certificate  or  voucher 
program. 

Disabled  person.  A  person  who  is  any 
of  the  following: 

(1)  A  person  who  has  a  disability  as 
defined  in  section  223  of  the  Social 
Security  Act.  (42  U.S.C.  423) 

(2)  A  person  who  has  a  physical, 
mental,  or  emotional  impairment  that: 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(ii)  Substantially  impedes  his  or  her 
ability  to  live  independently;  and 

(iii)  Is  of  such  a  nature  that  ability  to 
live  independently  could  be  improved 
by  more  suitable  housing  conditions. 

(3)  A  person  who  has  a  developmental 
disability  as  defined  in  section  102(7)  of 
the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (42 
U.S.C.  6001(7)). 

Displaced  person.  A  person  displaced 
by  governmental  action,  or  a  person 
whose  dwelling  has  been  extensively 
damaged  or  destroyed  as  a  result  of  a 
disaster  declared  or  otherwise  formally 
recognized  under  federal  disaster  relief 
laws. 

Drug-related  criminal  activity.  The 
illegal  manufacture,  sale,  distribution. 


use,  or  possession  with  intent  to 
manufacture,  sell,  distribute  or  use,  of  a 
controlled  substance  (as  defined  in 
section  102  of  the  Controlled  Substances 
Act  (21  U.S.C.  802)). 

Elderly  person.  A  person  who  is  at 
least  62  years  of  age. 

EO  plan.  Equal  opportunity  housing 
plan.  The  EO  plan  establishes  HA 
policies  for  implementing  civil  rights 
requirements. 

Fair  Market  Rent.  FMR.  Defined  in  24 
CFR  882.102. 

Family.  Defined  in  24  CFR  812.2. 
Family  composition  is  discussed  at 
§  982.201(c)  of  this  chapter. 

Family  unit  size.  The  appropriate 
number  of  bedrooms  for  a  family. 
Family  unit  size  is  determined  by  the 
HA  under  the  HA  occupancy  standards. 

Federal  preference.  A  preference 
under  federal  law  for  admission  of 
applicant  families  that  are  any  of  the 
following: 

(1)  Involuntarily  displaced. 

(2)  Living  in  substandard  housing 
(including  famiUes  that  are  homeless  or 
living  in  a  shelter  for  the  homeless). 

(3)  Faying  more  than  50  percent  of 
family  income  for  rent. 

Federal  preference  holder.  An 
applicant  that  qualifies  for  a  federal 
preference. 

FMR.  Fair  market  rent. 

HA.  Housing  Agency. 

HAP  contract.  Housing  assistance 
pi5 /ments  contract. 

Housing  agency  [HA).  A  State,  county, 
municipality  or  other  governmental 
entity  or  public  body  authorized  to 
administer  the  program.  The  term  "HA" 
includes  an  Indian  housing  authority 
(IHA).  ("PHA"  and  "HA"  mean  the 
same  thing.) 

HUD.  The  U.S.  Department  of 
Housing  and  Urban  Development. 

Indian  housing  authority  (IHA).  A 
housing  agency  established  either: 

(1)  By  exercise  of  the  power  of  self- 
government  of  an  Indian  Tribe, 
indep>endent  of  State  law;  or 

(2)  By  operation  of  State  law 
providing  specifically  for  housing 
authorities  for  Indians. 

Live-in  aide.  A  person  who  resides 
with  an  elderly  person  or  disabled 
person  and  who: 

(1)  Is  determined  to  be  essential  to  the 
care  and  well-being  of  the  person. 

(2)  Is  not  obligated  for  the  support  of 
the  person. 

(3)  Would  not  be  fiving  in  the  unit 
except  to  provide  necessary  supportive 
services. 

Local  preference.  A  preference  used 
by  the  HA  to  select  among  applicant 
families  without  regard  to  their  federal 
preference  status. 

Local  preference  limit.  Ten  percent  of 
total  annual  waiting  list  admissions  to 


the  HA's  tenant-based  certificate  and 
voucher  programs.  The  local  preference 
limit  is  used  to  select  among  applicants 
without  regard  to  their  federal 
preference  status.     / 

Low-income  family.  A  femily  whose 
annual  income  does  not  exceed  80 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD,  with 
adjustments  for  smaller  and  larger 
families.  For  admission  to  the  certificate 
program,  HUD  may  establish  income 
limits  higher  or  lower  than  80  percent 
of  the  median  income  for  the  area  on  the 
basis  of  its  finding  that  such  variations 
are  necessary  because  of  the  prevailing 
levels  of  construction  costs  or  unusually 
high  or  low  family  incomes. 

1937  Housing  Act.  The  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.).  The  HUD  tenant-based  programs 
are  authorized  by  Section  8  of  the  1937 
Housing  Act  (42'U.S.C.  1437f). 

1937  Housing  Act  program.  Any  of 
the  following  programs: 

(1)  The  puDlic  housing  program  or 
Indian  housing  program. 

(2)  Any  program  assisted  under 
SecUon  8  of  the  1937  Act  (42  U.S.C. 
14371]  (including  assistance  under  a 
Section  8  tenant-based  or  project-based 
program). 

(i)  The  Section  23  leased  housing 
program. 

(ii)  The  Section  23  housing  assistance 
payments  program.  ("Section  23"  means 
Section  23  of  the  United  States  Housing 
Act  of  1937  prior  to  enactment  of  the 
Housing  and  Community  Development 
Act  of  1974.) 

Occupancy  standards.  Standards 
established  by  an  HA  to  determine  the 
appropriate  number  of  bedrooms  for 
families  of  different  sizes  and 
compositions.  See  definition  of  "family 
unit  size". 

Participant.  A  family  that  has  been 
admitted  to  the  HA's  certificate  program 
or  voucher  program.  The  family 
becomes  a  participant  on  the  effective 
date  of  the  first  HAP  contract  executed 
by  the  HA  for  the  family  (first  day  of 
initial  lease  term). 

PHA.  Public  housing  agency.  See 
definition  of  "HA".  ("PHA"  and  "HA" 
mean  the  same  thing.) 

Program.  The  tenant-based  certificate 
program  or  voucher  program. 

Public  housing  agency  (PHA).  A  State, 
county,  municipality  or  other 
governmental  entity  or  pubUc  body 
authorized  to  administer  the  programs. 
The  term  "PHA"  includes  an  Indian 
housing  authority  (IHA).  ("PHA"  and 
"HA"  mean  the  same  thing.  In  this  rule, 
a  "PHA"  is  referred  to  as  a  "housing 
agency"  (HA)). 

Ranking  preference.  A  preference 
used  by  the  HA  to  select  among 
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jerer  ce 


ferer  ce 


applicant  families 
federal  preference 

Rental  certificate 

Rental  certificate 
program. 

Rental  voucher. 

Rental  voucher  p/t|gri 
program. 

Residency  prefi 
preference  for  admisiion 
reside  anywhere  in  a 
including  families 
works  or  has  been 
area  ("residency  p: 

Residency  prefei 
specified  area  where 
reside  to  qualify  for  i 
preference. 

Special  admission 
applicant  that  is  not 
list,  or  without  con 
applicant's  waiting 

Unit.  Dwelling  uni 

United  States  Hi 
(1937  Housing  Act), 
authorizes  the  public 
housing  programs 
programs.  (42  U.S.C. 

Very  low-income 
whose  annual  incom  i 
50  percent  of  the 
area,  as  determined 
adjustments  for  smaljer 
families.  HUD  may 
mcome  limits  higher 
percent  of  the  med 
area  on  the  basis  of  i 


th.  tt  quahfy  for 


I  Certificate. 
/  rogram.  Certificate 

Vqucher. 

am.  Voucher 


An  HA 

of  families  that 
specified  area, 
a  member  who 
to  work  in  the 
re^rence  area"). 
area.  The 
families  must 
residency 

Admission  of  an 
I  >n  the  HA  waiting 
si  iering  the 
position. 


list 


ai  d 


ft  imily. 


I  me<  ian 


ly 


liaji 


lis 


necess  iirv 


low 


vanalions  are 
unusually  high  or 

Voucher  (rental 
dociunent  Issued  by 
selected  for  participa^ 
voucher  program, 
describes  the  prograifi 
procedures  for  HA 
selected  by  the  famil  i 
states  the  obligations 
under  the  program. 

Voucher  program. 
program. 

Waiting  list  admis 
from  the  HA  waiting  D: 


Subparts  B-I>— {R«  erved] 

Subpart  E— Admissipn  to  Tenant- 
Based  Program 


§982^1    Eligibility, 

(a)  When  applican 
The  HA  may  only  adinit 
family  to  a  program 
applicant  must  be  a  ' 
be  income-eligible. 

fb)  Income. 

(1)  To  be  income  ejigible,  the  family 
must  be  either 

(i)  A  "very  low-incbme 

(ii)  A  "low-income ' 
the  following  calegoi  les 
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ouitng  Act  of  1937 
'  lie  basic  law  that 
and  Indian 

the  Section  8 
1437  et  seq.) 

■  .  A  family 
does  not  exceed 

income  for  the 
HUD.  with 
and  larger 
establish  very  low- 
!r  lower  than  50 
income  for  the 
finding  that  such 

because  of 
family  incomes, 
vo  icher).  A 

in  HA  to  a  family 
on  in  the  rental 
voucher 
.and  the 
a]|proval  of  a  unit 
The  voucher  also 
of  the  family 


Cental  voucher 

ion.  An  admission 
ist. 


is  ehgible:  general. 

an  eligible 
To  be  eligible,  the 
family",  and  must 


"  family;  or 
family  in  any  of 


(A)  A  low-income  family  that  is 
"continuously  assisted"  under  the  1937 
Housing  Act. 

(B)  A  low-income  family  physically 
displaced  by  rental  rehabilitation 
activity  under  24  CFR  part  511. 

(C)  A  low-income  non-purchasing 
family  residing  in  a  HOPE  1  (HOPE  for 
Public  and  Indian  Housing 
Homeownership)  or  HOPE  2  (HOPE  for 
Homeownership  of  Multifamily  Units) 
project. 

(D)  A  low-income  non-purchasing 
family  residing  in  a  project  subject  to  a 
homeownership  program  under  24  CFR 
248.173. 

(E)  A  low-income  family  displaced  as 
a  result  of  the  prepayment  of  a  mortgage 
or  voluntary  termination  of  a  mortgage 
insurance  contract  under  24  CFR 
248.165. 

(F)  For  the  certificate  program  only,  a 
low-income  family  residing  in  a  HUD- 
owned  multifamily  rental  housing 
project  when  HUD  sells,  forecloses  or 
demolishes  the  project. 

(2)  The  HA  determines  whether  the 
family  is  income-eligible  by  comparing 
the  family's  annual  income  (gross 
income)  with  the  HUD-estabhshed  very 
low-income  limit  or  low-income  limit 
for  the  area.  The  applicable  income 
limit  for  issuance  of  a  certificate  or 
voucher  when  a  family  is  selected  for 
the  program  is  the  highest  income  limit 
(for  the  family  unit  size)  for  areas  in  the 
HA  jurisdiction.  The  appficable  income 
hmit  for  admission  to  the  program  is  the 
income  limit  for  the  area  where  the 
family  is  initially  assisted  in  the 
program.  The  family  may  only  use  the 
certificate  or  voucher  to  rent  a  imit  in 
an  area  where  the  family  is  income 
eligible  at  admission  to  the  program. 

(c)  Family  composition.  (1)  A 
"family"  may  be  a  single  person  or  a 
group  of  persons. 

(2)  A  "family"  includes  a  family  with 
a  child  or  children. 

(3)  A  group  of  persons  consisting  of 
two  or  more  elderly  persons  or  disabled 
persons  living  together,  or  one  or  more 
elderly  or  disabled  persons  living  with 
one  or  more  live-in  aides  is  a  family. 
The  HA  determines  if  any  other  group 
of  persons  qualifies  as  a  "family". 

(4)  A  single  person  family  may  be: 
(i)  An  elderly  person. 

(ii)  A  displaced  person.  ^ 

(iii)  A  disabled  person. 
(iv)  Any  other  single  person. 

(5)  A  child  who  is  temporarily  away 
from  the  home  because  of  placement  in 
foster  care  is  considered  a  member  of 
the  family. 

(d)  Continuously  assisted.  (1)  An 
applicant  is  continuously  assisted  under 
the  1937  Housing  Act  if  the  family  is 
already  receiving  assistance  under  any 


1937  Housing  Act  program  when  the 
family  is  admitted  to  the  certificate  or 
voucher  program. 

(2)  The  HA  must  establish  policies 
concerning  whether  and  to  what  extent 
a  brief  Interruption  between  assistance 
under  one  of  these  programs  and 
admission  to  the  certificate  or  voucher 
program  will  be  considered  to  break 
continuity  of  assistance  under  the  1937 
Housing  Act. 

(e)  when  HA  verifies  that  applicant  is 
eligible.  The  HA  must  receive 
information  verifying  that  an  applicant 
is  eligible  within  the  period  of  60  days 
before  the  HA  Issues  a  certificate  or 
voucher  to  the  applicant. 

(f)  Decision  to  deny  assistance. 

(1)  Notice  to  applicant.The  HA  must 
give  an  applicant  prompt  written  notice 
of  a  decision  denying  admission  to  the 
program  (including  a  decision  that  the 
applicant  Is  not  eligible,  or  denying 
assistance  for  other  reasons).  The  notice 
must  give  a  brief  statement  of  the 
reasons  for  the  decision.  The  notice 
must  also  state  that  the  applicant  may 
request  an  informal  review  of  the 
decision,  and  state  how  to  arrange  for 
the  informal  review. 

(2)  Grounds  for  decision.  For  a 
discussion  of  the  grounds  for  denying 
assistance  because  of  action  or  inaction 
by  the  applicant,  see  §  882.210 
(certificate  program)  of  this  title  and 

§  887.403  (voucher  program)  of  this  title 

§  982.202    How  applicants  are  selected: 
General  requirements. 

(a)  Waiting  list  and  other  admission 
The  HA  may  admit  an  applicant  for 
participation  in  the  program  either: 

|1)  As  a  special  admission  (see 
§982.203). 

(2)  As  a  waiting  list  admission  (see 
§  982.204  through  §  982.210). 

(b)  Prohibited  admission  criteria. 

(1)  Family  suitability  for  tenancy.  The 
owner  selects  the  tenant.  The  owner 
decides  whether  the  family  is  suitable 
for  tenancy.  The  HA  decision  whether 
to  admit  an  applicant  to  the  program 
may  not  be  based  on  an  applicant's 
suitability  for  tenancy.  The  HA  may 
deny  assistance  to  an  applicant  because 
of  drug-related  criminal  activity  or 
violent  criminal  activity  by  family 
members.  (See  §  882.210(b)  (certificate 
program)  of  this  title  and  §  887.403(b) 
(voucher  program)  of  this  title.) 

(2)  Where  family  lives.  Admission  to 
the  program  may  not  be  based  on  where 
the  family  lives  before  admission  to  the 
program.  However,  the  HA  may  target 
assistance  for  families  who  live  in 
public  housing  or  other  federally 
assisted  bousing. 

(3)  Where  family  will  live.  Admission 
to  the  program  may  not  be  based  on 


where  the  family  will  live  with 
assistance  imder  the  program. 

(4)  Family  characteristics. 

(i)  Admission  to  the  program  may  not 
be  based  on: 

(A)  Discrimination  because  members 
of  the  family  are  imwed  parents, 
recipients  of  public  assistance,  or 
children  bom  out  of  wedlock; 

(B)  Discrimination  because  a  family 
includes  children  (familial  status 
discrimination); 

(C)  Discrimination  because  of  age, 
race,  color,  religion,  sex,  or  national 
origin; 

(D)  Discrimination  because  of 
disability;  or 

(E)  Whether  a  family  decides  to 
participate  in  a  family  self-sufficiency 
program. 

(ii)  The  HA  may  not  adopt  a 
preference  for  admission  of  higher 
income  families  over  families  of  lower 
income. 

(c)  Applicant  status.  An  applicant 
does  not  have  any  right  or  entitlement 
to  be  listed  on  the  HA  waiting  list,  to 
any  particular  position  on  the  waiting 
list,  or  to  admission  to  the  programs. 
The  preceding  sentence  does  not  affect 
or  prejudice  any  right,  independent  of 
this  rule,  to  bring  a  judicial  action 
challenging  an  HA  violation  of  a 
constitutional  or  statutory  requirement. 

(d)  Admission  policy.  The  HA  must 
admit  applicants  for  participation  in 
accordance  with  HUD  regulations  and 
other  requirements,  and  with  policies 
stated  in  the  HA  administrative  plan 
and  EO  plan.  The  HA  admission  policy 
must  state  the  system  of  admission 
preferences  that  the  HA  uses  to  select 
applicants  from  the  waiting  list, 
including  any  federal  preference, 
ranking  preference,  local  preference  and 
residency  preference. 

§  982.203    Special  admission  (non-waiting 
list):  Assistance  targeted  by  HUD. 

(a)  If  HUD  awards  an  HA  program 
funding  that  is  targeted  for  families 
hving  in  specified  units: 

(1)  The  HA  must  use  the  assistance  for 
the  families  living  in  these  units. 

(2)  The  HA  may  admit  a  family  that 
is  not  on  the  HA  waiting  list,  or  without 
considering  the  family's  waiting  list 
position.  The  HA  must  maintain  records 
showing  that  the  family  was  admitted 
with  HUD-targeted  assistance. 

fb)  The  following  are  examples  of 
types  of  program  funding  that  may  be 
targeted  for  a  family  living  in  a  specified 
unit: 

(1)  A  family  displaced  because  of 
demolition  or  disposition  of  a  public  or 
Indian  housing  project; 

(2)  A  family  residing  in  a  multifamily 
rental  housing  project  when  HUD  sells, 
forecloses  or  demolishes  the  project; 
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where  the  family  will  live  with 
assistance  under  the  program. 

(4)  Family  characteristics. 

(i)  Admission  to  the  program  may  not 
be  based  on: 

(A)  Discrimination  because  members 
of  the  family  are  imwed  parents, 
recipients  of  public  assistance,  or 
children  bom  out  of  wedlock; 

(B)  Discrimination  because  a  family 
includes  children  (familial  status 
discrimination); 

(C)  Discrimination  because  of  age, 
race,  color,  religion,  sex.  or  national 
origin; 

(D)  Discrimination  because  of 
disability;  or 

(E)  whether  a  family  decides  to 
participate  in  a  family  self-sufficiency 
program. 

(ii)  The  HA  may  not  adopt  a 
preference  for  admission  of  higher 
income  families  over  families  of  lower 
income. 

(c)  Applicant  status.  An  applicant 
does  not  have  any  right  or  entitlement 
to  be  listed  on  the  HA  waiting  list,  to 
any  particular  position  on  the  waiting 
list,  or  to  admission  to  the  programs. 
The  preceding  sentence  does  not  affect 
or  prejudice  any  right,  independent  of 
this  rule,  to  bring  a  judicial  action 
challenging  an  HA  violation  of  a 
constitutional  or  statutory  requirement. 

(d)  Admission  policy.  The  HA  must 
admit  applicants  for  participation  in 
accordance  with  HUD  regulations  and 
other  requirements,  and  with  policies 
stated  in  the  HA  administrative  plan 
and  EO  plan.  The  HA  admission  policy 
must  state  the  system  of  admission 
preferences  that  the  HA  uses  to  select 
applicants  from  the  waiting  list, 
including  any  federal  preference, 
ranking  preference,  local  preference  and 
residency  preference. 

§  982.203    Special  admission  (non-waiting 
list):  Assistance  targeted  by  HUD. 

(a)  If  HUD  awards  an  HA  program 
funding  that  is  targeted  for  families 
living  in  specified  units: 

(1)  The  HA  must  use  the  assistance  for 
the  families  living  in  these  units. 

(2)  The  HA  may  admit  a  family  that 
is  not  on  the  HA  waiting  list,  or  without 
considering  the  family's  waiting  list 
position.  The  HA  must  maintain  records 
showdng  that  the  family  was  admitted 
with  HUD-targeted  assistance. 

(b)  The  following  are  examples  of 
types  of  program  funding  that  may  be 
targeted  for  a  family  living  in  a  specified 
unit: 

(1)  A  family  displaced  because  of 
demolition  or  disposition  of  a  public  or 
Indian  housing  project; 

(2)  A  family  residing  in  a  multifamily 
rental  housing  project  when  HUD  sells, 
forecloses  or  demolishes  the  project; 


(3)  For  housing  covered  by  the  Low 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
(41  U.S.C.  4101  et  seq.): 

(i)  A  non-purchasing  family  residing 
in  a  project  subject  to  a  homeownership 
program  (under  24  CFR  248.173);  or 

(ii)  A  family  displaced  because  of 
mortgage  prepayment  or  voluntary 
termination  of  a  mortgage  insurance 
contract  (as  provided  in  24  CFR 
248.165); 

(4)  A  family  residing  in  a  project 
covered  by  a  project-based  Section  8 
HAP  contract  at  or  near  the  end  of  the 
HAP  contract  term;  and 

(5)  A  non-purchasing  family  residing 
in  a  HOPE  1  or  HOPE  2  project. 

§  982.204    Waiting  list:  Administration  of 
waiting  list 

(a)  Admission  from  waiting  list. 
Except  for  special  admissions, 
participants  must  be  selected  from  the 
HA  waiting  list.  The  HA  must  select 
participants  from  the  waiting  list  in 
accordance  with  admission  policies  in 
the  HA  administrative  plan  and  EO 
plan. 

(b)  Organization  of  waiting  list.  The 
HA  must  maintain  information  that 
permits  the  HA  to  select  participants 
from  the  waiting  list  in  accordance  with 
the  HA  admission  policies.  The  waiting 
list  must  contain  the  following 
information  for  each  applicant  listed: 

(1)  Applicant  name; 

(2)  Family  unit  size  (number  of 
bedrooms  for  which  family  qualifies 
under  HA  occupancy  standards); 

(3)  Date  and  time  of  application: 

(4)  Qualification  for  federal 
preference; 

(5)  Qualification  for  any  ranking 
preference  or  local  preference;  and 

(6)  Racial  or  ethnic  designation  of  the 
head  of  household. 

(c)  Remoxing  applicant  names  from 
the  waiting  list. 

(1)  The  HA  administrative  plan  must 
state  HA  policy  on  when  applicant 
names  may  be  removed  from  the  waiting 
list.  For  example,  the  policy  may 
provide  that  the  HA  will  remove  names 
of  apphcants  who  do  not  respond  to  HA 
requests  for  information  or  updates,  or 
who  have  refused  offers  of  tenant -based 
assistance  under  both  the  certificate 
program  and  the  voucher  program. 

(2)  The  system  for  removing  appUcant 
names  from  the  waiting  list  may  not 
violate  the  rights  of  a  disabled  person 
under  HUD  regulations  and 
requirements.  For  example,  if  an 
applicant's  failure  to  respond  to  HA 
requests  for  information  or  updates  was^ 
caused  by  the  applicant's  disability,  the 
HA  must  provide  reasonable 
accommodation  to  give  the  applicant  an 
opportimity  to  respond. 


(d)  Family  size.  (1)  The  order  of 
admission  from  the  waiting  list  may  not 
be  based  on  family  size,  or  on  the  family 
unit  size  for  which  the  family  qualifies 
under  the  HA  occupancy  policy. 

(2)  If  the  HA  does  not  have  sufficient 
funds  to  subsidize  the  family  unit  size 
of  the  family  at  the  top  of  the  waiting 
hst,  the  HA  may  not  skip  the  top  family 
to  admit  an  applicant  with  a  smaller 
family  unit  size.  Instead,  the  family  at 
the  top  of  the  waiting  list  will  be 
admitted  when  sufficient  funds  are 
available. 

(e)  Funding  for  specified  category  of 
waiting  list  families.  When  HUD  awards 
an  HA  program  funding  for  a  specified 
category  of  families  on  the  waiting  list, 
the  HA  must  select  applicant  families  in 
the  specified  category. 

(Approved  by  the  Office  of  Management  and 
Budget  upder  0MB  control  number  2577- 
0169.) 

§  982.205    Waiting  list:  Different  programs. 

(a)  Tenant-based  programs:  Number 
of  waiting  lists. 

(1)  An  HA  may  use  a  single  waiting 
hst  for  admission  to  its  tenant-based 
certificate  and  voucher  programs,  or 
may  use  separate  waiting  lists  for  a 
county  or  municipality. 

(2)  An  HA  must  use  the  same  waiting 
list  for  admission  to  its  tenant-based 
certificate  and  voucher  programs. 

(b)  Merger  and  cross-fisting. 

(1)  Merged  waiting  list.  An  HA  may 
merge  the  waiting  list  for  tenant-based 
assistance  with  the  HA  waiting  list  for 
admission  to  another  assisted  housing 
program,  including  a  federal  or  local 
program.  In  admission  from  the  merged 
waiting  list,  admission  for  each  federal 
program  is  subject  to  federal  regulations 
and  requirements  for  the  particular 
program. 

(2)  Non-merged  waiting  list:  Cross- 
listing.  If  the  HA  decides  not  to  merge 
the  waiting  list  for  tenant-based 
assistance  with  the  vvaiting  list  for  the 
HA's  pubhc  or  Indian  housing  program, 
project-based  certificate  program  or 
moderate  rehabilitation  program: 

(i)  If  the  HA's  waiting  list  for  tenant- 
based  assistance  is  open  when  an 
applicant  is  placed  on  the  waiting  list 
for  the  HA's  public  or  Indian  housing 
program,  project-based  certificate 
program  or  moderate  rehabihtation 
program,  the  HA  must  offer  to  place  the 
applicant  on  its  waiting  list  for  tenant- 
based  assistance. 

(ii)  If  the  HA's  waiting  list  for  its 
public  or  Indian  housing  program, 
project-based  certificate  program  or 
moderate  rehabilitation  program  is  open 
when  an  applicant  is  placed  on  the 
waiting  hst  for  its  tenant-based  program, 
and  if  the  other  program  includes  units 
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suitable  for  the  applicant,  the  HA  must 
offer  to  place  the  aiplicant  cm  its 
waiting  list  for  thejoiher  program. 

(c)  Other  housirm  assistance:  Effect  of 
application  for,  ret  :eipt  or  refusal. 

(1  Mil  The  HA  miiy  not  take  any  of  the 
following  actions  because  an  applicant 
has  applieu  for.  re(  reived  or  refused 
other  housing  assii  ;tance: 

(A)  Refuse  to  lis  the  applicant  on  the 
HA  waiting  list  foi  tenant-based 
assistance; 

(B)  Deny  any  adjnission  preference  for 
which  the  applicai  it  is  currently 


qualified;  or 

(C)  Remove  the  i 
waiting  hst. 

(ii)  For  this  purf  ose, 
assistance"  means 


other  housing 
a  federal.  State  or 


local  housing  subs  dy,  as  determined  by 
HUD.  including  pi  blic  or  Indian 


housing.  However 


such  applicants  fn  m  the  waiting  list  in 


accordance  with  § 


982.204(c). 


(2)  If  an  applicai  it  refuses  offers  of 
tenant-based  assisi  ance  under  both  the 


certificate  progran: 


program,  the  HA  n  lay  remove  the 


applicant  from  the 


tenant-has.  J  assistance. 

(3)  See  §982.21(  {c)(4)  for  provisions 
concerning  retenti  m  of  federal 
preference  by  an  a  )plicant  that  either: 

(i)  Receives  assii  tance  under  the 
HOME  program,  oi 

(ii)  Resides  in  th ;  HA's  public  or 
Indian  housing. 

list:  Opening  and 


i  V' 


§982.206    Waiting 
closing;  public  notide. 

(a)  Public  notice 
opens  a  waiting  lis  t 
public  notice  that 
for  tenant-based  a^istance 
notice  must  state 
apply. 

(2)  The  HA  musi 
notice  by  pubUcatJ  an 
newspaper  of 
also  by  minority 
suitable  means 
plan.  The  :  -tice  n*ast 
HUD-approved  EG 
fair  housing  requir  jmenfs 

(3)  The  public  m  ttice 
hmitations  on  wb( 
available  slots  in 

(b)  Criteria  defi 
mav  applv. 

(i)The'HAmay 
defining  what  families 
assistance  under  a 


Example  A 

The  HA  decides  Ithat 
only  be  accepted 
qualify  for  federal 
homeless  federal 


ppUcant  from  the 


the  HA  may  remove 


and  the  voucher 


waiting  list  for 


(1)  When  the  HA 
,  the  HA  must  give 
amilies  may  apply 

.  The  public 
here  and  when  to 


gene  -a 
media 
described 


give  the  public 
in  a  local 
1  circulation,  and 
and  other 
intheEO 
comply  with  the 
plan  and  with  HUD 


tie 
in  ing 


must  state  any 
may  apply  for 
program. 
what  families 


adopt  criteria 

may  apply  for 
3ublic  notice. 


fiom 


applications  will 
families  that 
jreference.  or  from 
lerence  families. 


prefi 


Example  B 

In  admission  to  the  program,  the  HA 
must  give  preference  to  elderly  families, 
displaced  families  and  displaced 
persons  over  other  single  persons  (24 
CFR  812.3).  The  HA  decides  that 
applications  from  other  single  persons 
will  not  be  accepted. 

(2)  If  the  waiting  list  is  open,  the  HA 
must  accept  applications  from  families 
for  whom  the  list  is  open  unless  there 
is  good  cause  for  not  accepting  the 
application  (such  as  a  denial  of 
assistance  because  of  action  m  inaction 
by  members  of  the  family)  for  the 
grounds  stated  in  §  882.210  (certificate 
program)  of  this  title  and  §  887.403 
(voucher  program)  of  this  title). 

(c)  Closing  waiting  list.  (1)  If  the  HA 
determines  that  the  existing  waiting  list 
contains  an  adequate  pool  for  use  of 
available  program  funding,  the  HA  may 
stop  accepting  new  applications,  or  may 
accept  only  applications  meeting 
criteria  adopted  by  the  HA. 

(2)  Even  if  the  HA  is  not  otherwise 
accepting  additional  appKcations,  the 
HA  must  accept  applications  from 
applicants  who  claim  a  federal 
preference  unless  the  HA  determines 
that  the  waiting  list  already  contains  an 
adequate  pool  of  applicants  who  are 
Ukely  to  qualify  for  a  federal  preference. 

§  982.207    Waiting  list:  Use  of  preferences. 

(a)  Types  of  preferences.  (1)  There  are 
three  types  of  admission  preferences: 
(i)  "Federal  preferences." 
(ii)  "Ranking  preferences." 
(iii)  "Local  preferences". 

(2)  Federal  preference,  (i)  "Federal 
preferences"  are  required  by  federal 
law.  Under  federal  law.  the  HA  must 
give  preference  for  admission  of 
applicants  that  are: 

(A)  Involuntarily  displaced; 

(B)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless);  or 

(C)  Paying  more  than  50  percent  of 
family  income  for  rent. 

(ii)  The  federal  preference 
requirements  determine  how  many 
selected  applicants  must  be  famihes 
with  a  federal  preference,  and  how 
many  selected  apphcants  may  be 
families  without  a  federal  preference. 

(3)  Other  preferences,  (i)  In  addition 
to  the  federal  preferences,  the  HA  may 
estabhsh  "ranking  preferences"  or 
"local  preferences"  to  meet  local  needs 
and  priorities. 

(ii)  "Ranking  preferences"  are  used  in 
selecting  among  applicants  that  qualify 
for  federal  preference. 

(iii)  "Local  preferences"  are  used  in 
selectiiig  among  applicants  without 
regard  to  their  federal  preference  status. 


(iv)  The  HA  preference  system  may 
limit  the  numbier  of  applicants  that  may 
quaUfy  for  any  ranking  preference  or 
local  preference. 

(b)  Limit  on  local  preference 
admission.  (1)  "Local  preference  limit" 
means  ten  percent  of  total  annual 
waiting  list  admissions  to  an  HA's 
tenant-based  certificate  and  voucher 
programs.  In  any  year,  the  number  of 
families  given  preference  in  admission 
to  the  HA  tenant-based  certificate 
program  and  voucher  program  pursuant 
to  a  local  preference  over  families  with 
a  federal  preference  may  not  exceed  the 
local  preference  limit. 

(2)  The  local  preference  limit  only 
applies  to  admission  of  an  applicant 
from  the  HA  waiting  list.  A  special 
admission  is  not  counted  against  the 
local  preference  limit. 

(3)  The  local  preference  limit  does  not 
apply  when  an  applicant  is  received  in 
an  HA  program  under  portability 
procedures.  The  admission  of  a 
portability  family  by  a  receiving  HA 
does  not  count  against  the  receiving  HA 
local  preference  limit.  The  admission  of 
such  a  family  (not  qualified  for  federal 
preference)  counts  against  the  local 
preference  limit  of  the  initial  HA. 

(c)  Use  of  preferences  in  admission. 
(1)  In  selecting  apphcants,  the  HA 
determines  if  an  appUcant  qualifies  for 
a  federal  preference,  ranking  preference 
or  local  preference. 

(2)  Ranking  preference  governs 
selection  among  applicants  that  qualify 
for  a  federal  preference. 

(3)  Local  preference  governs  selection 
among  applicants  that  do  not  quaUfy  for 
a  federal  preference. 

(d)  Singles  preference:  Admission  of 
elderly,  disabled  or  displaced  over  other 
singles.  In  selecting  apphcants,  the  HA 
must  give  preference  to: 

(1)  A  family  (with  or  without  federal 
preference): 

(i)  Whose  single  member  is  a 
displaced  person;  or, 

(ii)  Whose  head  or  spouse  or  single 
member  is  an  elderly  person  or  a 
disabled  person,  over 

(2)  A  single  person  (vdth  or  without 
federal  preference)  who  is  not  elderly, 
disabled  or  displaced. 

(e)  Methods  for  selection.  (1)  The  HA 
must  use  the  following  to  select  among 
applicants  on  the  waiting  list  with  the 
same  preference  status: 

(i)  Date  and  time  of  application,  or 
(ii)  A  drawing  or  other  random  choice 
technique. 

(2)  The  method  for  selecting 
applicants  from  preference  categories 
must  be  consistent  vdth  requirements 
governing  federal  preference,  and  the 
singles  preference  (described  in 
paragraph  (d)  of  this  section). 
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(3)  The  method  for  selecting 
applicants  from  preference  categories 
must  leave  a  clear  audit  trail  that  can  be 
used  to  verify  that  each  applicant  has 
been  selected  in  accordance  with  the 
method  specified  in  the  administrative 
plan. 

(f)  Prohibition  of  preference  if 
applicant  was  evicted  for  drug-related 
criminal  activity.  The  HA  may  not  give 
a  preference  to  an  applicant  (federal 
preference,  ranking  preference  or  local 
preference)  if  any  member  of  the  family 
is  a  person  who  was  evicted  during  the 
past  three  years  because  of  drug-related 
criminal  activity  from  housing  assisted 
under  a  1937  Housing  Act  program. 
However,  the  HA  may  give  an 
admission  preference  in  any  of  the 
following  cases: 

(1)  If  the  HA  determines  that  the 
evicted  person  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  HA. 

(2)  If  the  HA  determines  that  the 
evicted  person  clearly  did  not 
participate  in  or  know  about  the  drug- 
related  criminal  activity. 

(3)  If  the  HA  determines  that  the 
evicted  person  no  longer  participates  in 
anv  drug-related  criminal  activity. 

(g)  Fair  Housing  requirements.  (1) 
Any  admission  preferences  that  are  used 
by  an  HA  must  be  estabhshed  and 
administered  in  accordance  with  the 
following  authorities,  and  HUD 
implementing  regulations: 

(i)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d); 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619); 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  (27  FR  11527  (3 
CFR,  1959-1963  Comp.,  p.  652); 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794); 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107);  and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213). 

(2)  Preferences  must  be  consistent 
with  HUD's  affirmative  fair  housing 
objectives.  The  HA  may  not 
discriminate  against  families  or  family 
members  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age, 
famihal  status  or  disability. 

(h)  Informing  applicants  about 
admission  preferences.  The  HA  must 
inform  applicants  about  available 
preferences.  The  HA  must  give 
applicants  an  opportunity  to  show  that 
they  qualify  for  available  preferences 
(federal  preference,  ranking  preference 
or  local  preference). 

§982.208    Waiting  list:  Residency 
preference. 

(a)  "Residency  preJerence"  is  a 
preference  for  admission  of  famifies  that 
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(3)  The  method  for  selecting 
applicants  from  preference  categories 
must  leave  a  clear  audit  trail  that  can  be 
used  to  verify  that  each  applicant  has 
been  selected  in  accordance  with  the 
method  specified  in  the  administrative 
plan. 

(f)  Prohibition  of  preference  if 
applicant  was  evicted  for  drug-related 
criminal  activity.  The  HA  may  not  give 
a  preference  to  an  applicant  (federal 
preference,  ranking  preference  or  local 
preference)  if  any  member  of  the  family 
is  a  person  who  was  evicted  during  the 
past  three  years  because  of  drug-related 
criminal  activity  from  housing  assisted 
under  a  1937  Housing  Act  program. 
However,  the  HA  may  give  an 
admission  preference  in  any  of  the 
following  cases: 

(1)  If  the  HA  determines  that  the 
evicted  person  has  successfully 
completed  a  rehabilitation  program 
approved  by  the  HA. 

(2)  If  the  HA  determines  that  the 
evicted  person  clearly  did  not 
participate  in  or  know  about  the  drug- 
related  criminal  activity. 

(3)  If  the  HA  determines  that  the 
evicted  person  no  longer  participates  in 
any  drug-related  criminal  activity. 

(g)  Fair  Housing  requirements.  (1) 
Any  admission  preferences  that  are  used 
by  an  HA  must  be  estabhshed  and 
administered  in  accordance  with  the 
following  authorities,  and  HUD 
implementing  regulations: 

(i)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d); 

(ii)  The  Fair  Housing  Act  (42  U.S.C. 
3601-3619); 

(iii)  Executive  Order  11063  on  Equal 
Opportunity  in  Housing  (27  FR  11527  (3 
CFR,  1959-1963  Comp..  p.  652); 

(iv)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794); 

(v)  The  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107);  and 

(vi)  The  Americans  with  Disabilities 
Act  (42  U.S.C.  12101-12213). 

(2)  Preferences  must  be  consistent 
with  HUD's  affirmative  fair  housing 
objectives.  The  HA  may  not 
discriminate  against  families  or  family 
members  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age, 
familial  status  or  disability. 

(h)  Informing  applicants  about 
admission  preferences.  The  HA  must 
inform  apphcants  about  available 
preferences.  The  HA  must  give 
applicants  an  opportunity  to  show  that 
they  qualify  for  available  preferences 
(federal  preference,  ranking  preference 
or  local  preference). 

§982.208    Waiting  list:  Residency 
preference. 

(a)  "Residency  preference"  is  a 
preference  for  admission  of  families  that 


reside  anywhere  in  a  specified  area, 
including  famihes  with  a  member  who 
works  or  has  been  hired  to  work  in  the 
area.  The  area  where  families  must 
reside  to  qualify  for  the  preference  is 
called  a  "residency  preference  area". 

(b)  Any  residency  preference  must  be 
approved  by  HUD. 

(c)  If  approved  by  HUD,  the  HA  may 
adopt  a  residency  preference  that 
establishes  a  county  or  municipality  as 
a  residency  preference  area.  An  HA  may 
not  adopt  a  residency  preference  for  an 
area  smaller  than  a  county  or 
mimicipality. 

(d)  A  residency  preference  must  apply 
to  families  with  a  member  who  works  or 
has  been  hired  to  work  emywhere  in  a 
residency  preference  area.  In  applying 
the  residency  preference,  such  families 
must  be  treated  like  families  that  reside 
in  the  residency  preference  area. 

(e)  A  residency  preference  may  not  be 
based  on  how  long  the  applicant  has 
resided  in  or  worked  in  the  HA 
jurisdiction  or  residency  preference 
area. 

(f)  The  HA  may  use  a  HUD-approved 
residency  preference  as  a  ranking  or 
local  preference. 

§  982.209    Waiting  list:  How  applicant 
qualifies  for  local  preference. 

(a)  Local  preference:  Use  and  purpose. 
"Local  preferences"  are  used  to  select 
among  applicants  that  do  not  qualify  for 
a  federal  preference.  The  HA  may  adopt 
a  system  of  local  preferences  to  respond 
to  local  housing  needs  and  priorities. 

(b)  Procedure.  Local  preferences  may 
only  be  adopted  or  amended  after  the 
HA  has  conducted  a  public  hearing.  The 
HA  may  only  use  local  preferences  in 
selection  for  admission  if  the  HA  has 
conducted  the  required  public  hearing. 

§  982.21 0    Waiting  list:  How  applicant 
qualifies  for  federal  preference. 

(a)  Applicable  definitions.  Unless 
HUD  has  reviewed  and  approved 
alternative  definitions,  the  HA  must  use 
the  definitions  of  the  following  terms  in 
this  part: 

(1)  "Standard,  permanent  replacement 
housing". 

(2)  "Involuntary  displacement". 

(3)  "Substandard  housing". 

(4)  "Homeless  family". 

(5)  "Family  income". 

(6)  "Rent". 

(b)  Ranking  preferences:  Selection 
among  federal  preference  holders.  (1) 
The  HA  admission  policy  may  provide 
for  use  of  ranking  preferences  to  select 
among  applicants  that  qualify  for  federal 
preference. 

(2)  The  HA  may  limit  the  number  of 
applicants  who  may  qualify  for  any 
ranking  preference. 


(3)  The  HA  ranking  preferences  may 
determine  the  relative  weight  of  the 
federal  preferences  through  means  such 
as: 

(i)  Aggregating  the  federal  preferences 
(such  as,  two  federal  preferences 
outweigh  one  and  three  outweigh  two). 

(ii)  Ranking  the  federal  preferences. 
For  example,  the  HA  admission  policy 
may  provide  that  an  applicant  who  lives 
in  substandard  housing  has  preference 
over  an  applicant  who  qualifies  for  a 
rent  burden  preference  (paying  more 
than  50  percent  of  income  for  rent). 

(iii)  Ranking  the  definitional  elements 
of  a  federal  preference.  For  example,  the 
HA  admission  policy  may  provide  that 
an  applicant  fiving  in  substandard 
housing  that  is  dilapidated  or  has  been 
declared  unfit  for  habitation  by  an 
agency  or  unit  of  government  has 
preference  over  an  applicant  whose 
housing  is  substandard  only  because  the 
housing  does  not  have  a  usable  bathtub 
or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family. 

(iv)  The  HA  admission  policy  may 
give  ranking  preference  for  working 
families.  However,  the  preference  may 
not  violate  the  prohibitions  against 
discrimination  on  the  basis  of  aye  or 
disability.  An  applicant  must  be  given 
the  benefit  of  the  preference  for  working 
families  if  the  head  and  spouse,  or  sole 
member,  are  age  62  or  older  or  are 
receiving  social  security  di.sability, 
supplemental  security  income  disability 
benefits,  or  any  other  payments  based 
on  an  individual's  inability  to  work.  If 
an  HA  adopts  a  ranking  preference  for 
working  faraiiies.  the  admission  policy 
may  not  give  greater  preference  to  an 
applicant  based  on  the  amount  of 
employment  income. 

(4)  The  HA  admission  policy  may  give 
ranking  preference  for  graduates  of,  or 
active  participants  in,  educational  and 
training  programs  that  are  designed  to 
prepare  individuals  for  the  job  market. 

(c)  Qualifying  for  a  federal  preference. 
(1)  Basis  of  federal  preference. 

(i)  Displacement.  Aii  applicant 
qualifies  for  federal  preference  if: 

(A)  The  applicant  nas  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing;  or 

(B)  The  applicant  will  be 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the 
family  or  verification  by  tlie  HA. 

(ii)  Substandard  housing.  A-n 
applicant  qualifies  for  a  federal 
preference  if  the  applicant  is  living  in 
substandard  housing.  An  applicant  that 
is  homeless  or  living  in  a  sh*il!er  for  tho 
homeless  is  considered  as  living  in 
substandard  housing. 
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(iii)  Rent  burden  An  applicant 
qualifies  for  a  federal  preference  if  the 
applicant  is  paying  more  than  50 
percent  of  family  income  for  rent. 

(2)  Certification  Of  preference.  An 
applicant  may  claitn  qualification  for  a 
federal  preference  by  certifying  to  the 
HA  that  the  familylquaUfies  for  federal 
preference.  The  H-i  must  accept  this 
certification,  unlesk  the  HA  verifies  that 
the  applicant  is  not  qualified  for  federal 
preference. 

(3)  Verification  <if  preference. 

(i)  Before  an  applicant  is  admitted  on 
the  basis  of  a  federal  preference,  the 
applicant  must  provide  information 
needed  by  the  HA  to  verify  that  the 
applicant  qualifies  for  a  federal 
preference  t)ecaus9  of  the  applicant's 
current  status.  Tha  applicant's  ciurent 
status  must  be  detminined  without 
regard  to  whether  tpere  has  been  a 
change  in  :.is  applicant's  qualification 
for  a  federal  preference  between  the 
certification  and  selection  for 
admission,  including  a  change  from  one 
federalpreference  pategory  to  another. 

(ii)  The  HA  may  jadopt  its  own 
verification  procedjures. 

(iii)  Once  the  HA  has  verified  an 
apphcant's  qualification  for  a  federal 
preference,  the  HA  need  not  reiquire  the 
applicant  to  provide  information  needed 
by  the  HA  to  verify  such  quahfication 
again  unless:  I 

(A)  The  HA  determines  reverification 
is  desirable  because  a  long  time  has 
passed  since  verifi^tion;  or 

(B)  The  HA  has  rfeasonable  grounds  to 
believe'that  the  ap|  tlicant  no  longer    . 
qualifies  for  a  fede:  al  preference. 

(4)  Retention  of\  treference.  (i)  If  a 
Section  8  applican  is  currently 
receiving  tenant-ba  sed  assistance  under 
the  HOME    rogran  (24  CFR  part  92). 
the  HA  deltiTOines  whether  the 
applicant  qualifies  for  Section  8  federal 
preference  based  on  the  situation  of  the 
applicant  at  the  time  the  applicant 
began  to  receive  tei  lant-based  assistance 
under  the  HOME  p  rogram. 

(ii)  If  an  applicai  t  seeking  admission 
to  an  HA's  tenant-l  ased  program 
currently  resides  it  public  or  Indian 
bousing  of  the  sam ;  HA,  and  was  on  the 
HA's  tenant-based  irogram  waiting  list 
when  admitted  to  t  le  HA's  public  or 
Indian  housing  on  pr  after  April  26, 
1993.  the  HA  deterhiines  whether  the 
applicant  qualifies  for  Section  8  federal 
preference  based  oi  i  the  situation  of  the 
applicant  at  the  time  the  applicant  was 
admitted  to  the  HA's  public  or  Indian 
housing  program  (I  eginning  of  initial 
pubbc  housing  lea!  e).  ■  r' 

(d)  Notice  and  o)  tportunity  for  a  ■ 
meeting  where  fedi  raJ  preference  is 
denied.  (1;  .i  the  H  K  determines  that  an 
applicant  does  not  [}ualify  for  a  federal 


preference,  ranking  preference,  or  local 
preference  claimed  by  the  applicant,  the 
HA  must  promptly  give  the  applicant 
written  notice  of  the  determination.  The 
notice  must  contain  a  brief  statement  of 
the  reasons  for  the  determination,  and 
state  that  the  applicant  has  the  right  to 
meet  with  an  HA  representative  to 
review  the  determination.  The  meeting 
may  be  conducted  by  any  person  or 
persons  designated  by  the  HA,  who  may 
be  an  officer  or  employee  of  the  HA, 
including  the  person  who  riiade  or 
reviewed  the  determination  or  a 
subordinate  employee. 

(2)  The  applicant  may  exercise  other 
rights  if  the  applicant  believes  that  the 
applicant  has  been  discriminated 
against  on  the  basis  of  race,  color, 
religion,  sex.  national  origin,  age, 
disability  or  familial  status. 

$  982^1 1    F«defBl  pretorence:  Involuntary 
displacement 

(a)  How  applicant  qualifies  for 
displacement  preference. 

(1)  An  applicant  qualifies  for  a  federal 
preference  on  the  basis  of  involuntary 
displacement  if  either  of  the  following 
apply: 

(i)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing. 

(ii)  The  applicant  will  be     - 
involuntarily  displaced  within  no  more 
than  six  months  from  the  date  of 
preference  status  certification  by  the    , 
family  or  verification  by  the  HA. 

(2)0)  "Standard,  permanent 
replacement  housing"  is  bousing: 

(A)  That  is  decent,  safe,  and  sanitary; 

(B)  That  is  adequate  for  the  family 
size:  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  "Standard,  permanent 
replacement  housing"  does  not  include: 

(A)  Transient  facilities,  such  as 
motels,  hotels,  or  temporary  shelters  for 
victims  of  domestic  violence  or 
homeless  families;  or 

(B)  In  the  case  of  domestic  violence, 
the  housing  unit  in  which  the  applicant 
and  the  applicant's  spouse  or  other 
member  of  the  household  who  engages 
in  such  violence  live. 

(b)  Meaning  of  involuntary 
displacement.  An  applicant  is  or  will  be 
involuntarily  displaced  if  the  applicant 
has  vacated  or  will  have  to  vacate  the 
unit  where  the  applicant  lives  because 
of  one  or  more  of  the  following: 

(1)  Displacement  by  disaster.  An 
applicant's  unit  is  uninhabitable 
because  of  a  disaster,  such  as  a  fire  or 
flood. 

(2)  Displacement  by  government 
action.  Activity  carried  on  by  an  agency 


of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
public  improvement  or  development 
program. 

(3)  Displacement  by  action  of  housing 
owner  (i)  Action  by  a  housing  owner 
forces  the  applicant  to  vacate  its  unit. 

(ii)  An  applicant  does  not  qualify  as 
involuntarily  displaced  because  action 
by  a  housing  owner  forces  the  applicant 
to  vacate  its  unit  unless: 

(A)  The  applicant  cannot  control  or 
prevent  the  owner's  action; 

(B)  The  owner  action  occurs  although 
the  applicant  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  by  the  owner  is 
other  than  a  rent  increase. 

(iii)  To  qualify  as  involuntarily  * 
displaced  because  action  by  a  housing 
owner  forces  the  applicant  to  vacate  its 
imit,  reasons  for  an  applicant's  having 
to  vacate  a  housing  unit  include,  but  are 
not  limited  to,  conversion  of  an 
applicant's  housing  unit  to  non-rental  or 
non-residential  use;  closing  of  an  -~ 

applicant's  housing  unit  for 
rehabilitation  or  for  any  pther  reason; 
notice  to  an  applicant  that  the  applicant 
must  vacate  a  unit  because  the  ownetr" ' 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  under  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 

(iv)  Such  reasons  do  not  include  the 
vacating  of  a  unit  by.  a  tenant  as  a  result 
of  actions  taken  by  the  owner  because 
the  tenant  refuses: 

(A)  To  comply -with  HUD  program 
policies  and  procedures  for  the 
occupancy  of  under-occupied  or 
overcrowded  units;  or 

(B)  To  accept  a  transfer  to  another 
housing  unit  in  accordance  with  a  couri 
decree  or  in  accordance  with  poUcies 
and  procedures  under  a  HUD-approved 
desegregation  plan. 

(4)  Displacement  by  domestic 
violence,  (i)  An  applicant  is 
involuntarily  displaced  if: 

(A)  The  applicant  has  vacated  a 
housing  unit  because  of  domestic 
violence;  or 

(B)  The  appbcant  hves  in  a  housing 
unit  with  a  person  who  engages  in ' 
domestic  violence. 

(ii)  "Domestic  violence"  means  aaual 
or  threatened  physical  violence  directed 
against  one  or  more  members  of  the 
applicant  family  by  a  spouse  or  other    - 
member  of  the  applicant's  household. 
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(iii)  For  an  applicant  to  qualify  as  an 

involuntarily  displaced  because  of  Ai 

domestic  violence: 

(A)  The  HA  must  determine  that  the        §5 
domestic  viole'nc*  occurred  recently  or 

is  of  a  continuing  nature;  and 

(B)  The  applicant  must  certify  that  the     is 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  HA  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  HA  may  deny  or  terminate 
assistance  to  the  family  for  breach  of 
this  certification. 

(5)  Displacement  to  avoid  reprisals,  (i) 
An  applicant  family  is  involuntarily "    ' 
displaced  if:  " 

(A)  Family  members  provided 
.   information  on  criminal  activities  to  a 

law  enforcement  agency,  and 

(B)  Based  on  a  threat  assessment,  the 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 

"^providing  such  infonnation. 

(ii)  The  HA  may  establish  appropriate 
safeguards  to  conceal  the  identity  of 
families  requiring  protection  against 
such  reprisals. 

(6)  Displacement  by  hate  crimes,  (i) 
An  applicant  is  involuntarily  displaced  " 
if: 

(A)  One  or  more  members  of  the 
applicant's  family  have  been  the  victim   ; 
of  one  or  more  hate  crimes;  and 

(B) Theapplicant has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant's  peaceful 
enjoynrjent  of  the  unit. 

(ii)  "Hate  crime"  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against  a 
person  or  his  or  her  property  and  that 
is  based  on  the  person's  race,  color, 
religion,  sex.  national  origin,  handicap, 
or  familial  status. 

(iii)  The  HA  must  determine  that  the  - 
bate  crime  involved  occurred  recently 
or  is  of  a  continuing  nature. 

(7)  Displacement  by  inaccessibility.of 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner-is  not  legally  obligated 
to  make  changes  to  the  unit  that  would 
make  critical  elements  accessible  to  the 
disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  Section  203  of  the  Housing 
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(iii)  For  an  applicant  to  qualify  as 
involuntarily  displaced  because  of 
domestic  violence: 

(A)  The  HA  must  determine  that  the 
domestic  violence  occurred  recently  or 
is  of  a  continuing  nature;  and 

(B)  The  applicant  must  certif\'  that  the 
person  who  engaged  in  such  violence 
will  not  reside  with  the  applicant  family 
unless  the  HA  has  given  advance 
written  approval.  If  the  family  is 
admitted,  the  HA  may  deny  or  terminate 
assistance  to  the  family  for  breach  of 
this  certification. 

(5)  Displacement  to  avoid  reprisals,  (i) 
An  appUcant  family  is  involuntarily "    ' 
displaced  if: 

(A)  Family  members  provided 
information  on  criminal  activities  to  a 
law  enforcement  agency,  and 

(B)  Based  on  a  threat  assessment,  the 
law  enforcement  agency  recommends 
rehousing  the  family  to  avoid  or 
minimize  a  risk  of  violence  against 
family  members  as  a  reprisal  for 

'^providing  such  infomiation. 

(ii)  The  HA  may  establish  appropriate 
safeguards  to  conceal  the  identify  of 
families  requiring  protection  against 
such  reprisals.      . 

(6)  Displacement  by  hate  crimes,  (i) 
An  applicant  is  invpluntartly  displaced  " 
if: 

(A)  One  or  more  members  of  the 
applicant's  family  have  been  the  victim   ; 
of  one  or  more  hate  crimes;  and 

(B) Theapplicant has  vacated  a 
housing  unit  because  of  such  crime,  or 
the  fear  associated  with  such  crime  has 
destroyed  the  applicant's  peaceful 
enjoyment  of  the  uRit. 

(ii)  "Hate  crime"  means  actual  or 
threatened  physical  violence  or 
intimidation  that  is  directed  against'a 
person  or  his  or  her  property  and  that 
is  based  on  the  person's  race,  color, 
religion,  sex.  national  origin,  handicap, 
or  familial  status. 

(iii)  Tlae  HA  must  delermine  that  the  - 
hate  crime  involved  occurred  recently 
or  is  of  a  continuing  nature. 

(7)  Displacement  by inacceSsibilityof 
unit.  An  applicant  is  involuntarily 
displaced  if: 

(i)  A  member  of  the  family  has  a 
mobility  or  other  impairment  that  makes 
the  person  unable  to  use  critical 
elements  of  the  unit;  and 

(ii)  The  owner-is  not  legally  obligated- 
to  make  changes  to  the  unit  that  would 
make  critical  elements  accessible  to  the 
disabled  person  as  a  reasonable 
accommodation. 

(8)  Displacement  because  of  HUD 
disposition  of  multifamily  project. 
Involuntary  displacement  includes 
displacement  because  of  disposition  of 
a  multifamily  rental  housing  project  by 
HUD  under  Section  203  of  tlie  Housing 


and  Community  Etevelopment 
Amendments  of  1978. 

§982.212    Federal  preference:  Substandard 
housing. 

(a)  When  a  unit  is  substandard.  A  unit 
is  substandard  if  the  unit: 

(1)  Is  dilapidated; 

(2)  Does  not  have  operable  indoor 
plumbing; 

(3)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of 
a  family; 

(4)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
useof  a  family; 

(5)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(6)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(7)  Should,  but  does  not,  have  a 
kitchen;  or 

(8)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  or 
government. 

(b)  Dilapidated  unit.  A  housing  unit  is 
dilapidated  if 

(1)  The  unit  does  not  provide  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family;  or 

(2)  The  unit  has  one  or  more  critical 
defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  {o  require 
considerable  repair  or  rebuilding.  The 
-defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage^to  the  structure. 

(c)  Homeless  family.  (1)  An  applicant 
that  is  a  homeless  family  is  considered 
to  be  living  in  substandard  housing. 

(2)  A  "homeless- family"  includes  any 
person  or  family  that: 

(i)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  jesidence;  and  also 

(ii)  Has  a  primarj*  nighttime  residence 
that  is: 

(A)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing);^ 

(B)  An  institution  that  provides  a 
temporary  residence  for  persons 
intended  to  be  institutionalized;  or 

(C)  Apublic  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(3)  A  "homeless  family"  does  not 
include  any  person  imprisoned  or 
otherwise  detained  pursuant  to  an  Act 
of  the  Congress  or  a  State  law. 

(d)  Status  of  SRO  housing.  In 
determining  whether  an  individual 
living  in  single  room  occupancy  (SRO) 
housing  qualifies  for  federal  preference. 


SRO  housing  is  not  considered 
substandard  solely  because  the  unit 
does  not  contain  sanitary  or  food 
preparation  facilities. 


§982.213 
burden. 


Federal  preference:  Rent 


(a)  "Rent  burden  preference"  means 
the  federal  preference  for  admission  of 
applicants  that  pay  more  than  50 
percent  of  family  income  for  rent. 

(b)  For  purposes  of  determining 
whether  an  applicant  qualifies  for  the 
rent  burden  preference: 

(1)  "Family  income"  means  Monthly 
Income,  as  defined  in  24  CFR  813.102. 

(2)  "Rent"  means: 

(i)  The  actual  monthly  amount  due 
under,  a  lease  or  occupancy  agreement 
between  a  family  and  the  family's 
current  landlord;  and 

(ii)  For  utilities  purchased  directly  by 
tenants  from  utility  providers: 

(A)  The  utility  allowance  for  family- 
purchased  utilities  and  serv  ices  that  is 
used  in  the  HA  tenant-based  program;  or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  the  family 
actually  made  for  these  utilities  and 
ser\'ices  for  the  most  recent  12-monlh 
period  or,  if  information  is  not 
obtainable  for  the  entire  period,  for  an 
appropriate  recent  period. 

(3)  Amounts  paid  to  or  on  behalf  of 
a  family  under  any  energy  assistance 
program  must  be  subtracted  from  the 
otherwise  applicable  rental  amount,  to 
the  extent  that  they  are  not  included  in 
the  family's  income. 

(4)  For  an  applicant  who  owns  a 
manufactured  home,  but  who  rents  the 
space  upon  which  it  is  located,  rent 
includes  the  monthly  payment  to 
amortize  the  purchase  price  of  the 
home,  calculated  in  accordance  with 
HUD's  requirements. 

(5)  For  members  of  a  cooperative,  rent 
means  the  charges  under  the  occupancy 
agreement  between  the  members  and 
the  cooperative. 

(c)  An  applicant  does  not  qualify-  for 
a  rent  burden  preference  if  either  of  the 
following  is  applicable: 

(1)  The  applicant  has  been  paying 
more  than  50  percent  of  income  for  rent 
for  less  than  90  days; 

(2)  The  applicant  is  paying  more  than 
50  percent  of  family  income  to  rent  a 
unit  because  the  applicant's  housing 
assistance  for  occupancy  of  the  unit 
under  any  of  the  following  programs  has 
been  terminated  because  of  the 
applicant's  refusal  to  comply  witli 
applicable  program  policies  and 
procedures  on  the  occupancy  of 
underoccupied  and  overcrowded  units: 

(i)  The  Section  8  programs  or  public 
and  Indian  housing  programs  under  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437etseq.); 
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(ii)  The  rent  supp  1 
under  section  101  o  f 
Urban  Developmen 
use  1701s);  or 


ement  program 
the  Housing  and 
Act  of  1965  (12 


(iii)  Rental  assistance  payments  imder        Dated:  June  24,  I9ft4. 
section  236(f)(2)  of  the  National  Housing    Joseph  Shuldiner, 
Act  (12U.S.C.  1715Z-1).  Assistant  Secretary  for  Public  andlndian 

Housing. 

[FR  Doc.  94-16887  Filed  7-13-94;  8:45  am) 
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1106 36095 

8  CFR 

1 03 „ 33903 

212 . — 3561 4 

245 ™ 33903 

245a 33903 

264 _„ _ 33903 

274a 33903 

299 35978 

Proposed  Rules: 

214 36866 

9  CFR 

78 3561 5,  36023 

92 34375.36024 

97 34756 

Ch.  Ill ; 34375 

Proposed  Rule« 

50 36374 

77 36374 

92 36374 

317 : 34396 

381 35539 

10  CFR 

2 36026 

30...." 36026 

40 3561 8.  36026 

50 35461 

70 36026 

72 35618,36026 

74 „ _ 35618 

75 35618 

ISO". 35618 

710 „ .35178 

Proposed  Ruler 

Ch.  1 36374 

1003 34767 


11  CFR 

102 


.35785 


12  CFR 

701 36040 

709 ™ 36040 

745 „ 36040 

747 36040 

790 „ 36040 

791 — „ 36040 


11 


792... 
793„. 
794... 


Proposed  Rules: 
220 — 

336 

13CFR 

108 

120 ~ 

123 - 


..36(]t2, 


14CFR 

21 „ 

23 


39 .34574,345:6 

34758. 34899, 349(7. 

35236.35237.352:18, 

35242. 35244. 352.(6 

36C46 

71 34577,  347!  8. 

34760.35:^8 

91 

97 „J}52|»a 

1209..„ 

1260 

Proposed  Rutes: 

21 

23 -. 

33 _ 

39 34396. 

36490.36096. 


71 34192, 

36869 
93 - 


345)4 
36018 

345<6 
36C99 


16CFR 

2.1 

4 

3(»"I™"""1.!' 
Proposed  Rules: 

Chapter  II 

22 

300 

303 

1117 

1307 

1500 _. 


17CFR 

1 

33 

190 

228 

229 

230 

232 : 

259 

Proposed  Rules: 

228 

229 

230. . 

232 

239 

240 

249 ;„. 

250.._-..r_"!!!" 

259 

260 

269 

270 ..... 


.347  81 
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36040 

36040 

36040 


...33923 
..;35271 
...36480 


.36042 
.36042 
,36045 


.34572 
.34572 
34757. 
35234, 
35240. 
35247, 
,36047 
34759. 
,36050 
.34578- 
35250 
.35623 
.36355 


35868 

.....34779 

35196 

35272 

.35488. 
36375. 
36376 
35492, 
36100 
.34192 


...34968 
...34968 
...34014 

...35657 
...35661 
...34780 
...34780 
...34780 
...33925 
..35058 
.33928, 
33932 


.34375 
..34376 
.34376 
..36258 
.36258 
..36258 
..36262 
.36258 


.36264 
.36264 
.36264 
.36264 
.36264 
,36264 
.36264 
.36264 
.36264 
.36264 
.36264 
..36264 


274...; „..., 

18CFR 

284 „..., 

pFOpos6d  Rulosr 
35 


.36264 

.35462 
.35274 


19CFR 

174 34970 

Proposed  Rules: 

1 4 1 381 02 

1 42 -...361 02 


20CFR 

416 

21  CFR 

5 

341 

510 

520 

558 

1220 

Proposed  Rules: 

101 

102 

203 

205 

341 


.33906 


35848 

36051 

33908 

.33908,  35251 

36251 

- 35252 


.•■•■•■■■■•••■OOO' «7 

36103 

36107 

36107 

.34781 


22  CFR 

60 „„. 

61 ...—».... 

62 

63 ™... 

54 

65! Z". 

514 .. 


33909 

33909 

33909 

, 33909 

.......33909 

33909 

34760 


23  CFR 

655 

658 

Proposed  Rules: 

637 


...33909 
...36051 

...36493 


24  CFR 

1 7 34578 

791 35253 

81 3 36662 

880 .36616 

881 36616 

882 36616.  36662 

883 36616 

884 ..... 3661 6 

885 ...»_....... — «.. — . ..3661 6 

886 -...36616 

887 36662 

889 „ .3661 6 

904 3661 6 

905 _ 36616 

906 — ; 36616 

960 36616 

982 —• »....H....—.»..3o662 

3280 34294 

Proposed  Rules: 

43 —34300 

941 . .36834 

1 00 . 34902 

570 - 34300 

25  CFR 

Proposed  Rules: 

Oh.  1 361 08 

164 - 35580 


166— 35580 

26  CFR 

1 34971,  35030,  35414, 

36256,36356.36360 

31 - ;...„..3541 4 

40 - .364 1 4 

602 34971. 35030.  36356, 

36360 
Proposed  Rules:        '^ 

1 34398.  35066.  35418. 

36114.36394 

31 „ ...36418 

40 35418 


27  CFR 
5 -. 


.35623 


28  CFR 

551 :...34742 

571 35456 

29  CFR 

1910 33910.  34580 

2610- 36054 

2619 36055 

2622 ; .36054 

2644 :....;...36058 

2676 36055 

Proposed  Rules: 

Ch.XXVI „ 35067 

Ch.  XL „ 35067 

1 91 6 .34686 


30  CFR 


.36059 
.35255 


914 

944 

Proposed  Rules: 

75 -..35071 

C^  n -. 36108 

Ch.IV :. ..„ 36108 

Ch.  VI.: 36108 

Ch.  VII 361 08 

914 _ 36114 

920 35289 

944 35871 


31  CFR 

51 

52 - 

660 


.36624 
.35624 
.35259 


32  CFR 

90 34382,  35463,  36367 

91 ..- .34382,  35463.  36367 

155 „ 36464 

369 - 35261 

383 34382 

384 35262 

389 34382 

552 34581,  34761 

706 35033.  35849 

Proposed  Rules: 

553 .-..34782 

33  CFR 

1. „ 36316 

4 34210 

26 36316 

1 1 7 „ 36062 

130 34210 

131 34210 

132 „ 34210 

1 37 3421 0 

138 34210 


160 ... — 3631 6 

161 „ 36316 

162 36316 

1 64 « 3631 6 

165 36316 

334.., .— .— .36850 

Proposed  Rules: 

166 -..35290.35661 

322..... 34783 

334 .....„„....^ 33939 

34  CFR 

74 — 34722 

77.—.— .34722 

641 34198 

668.. 34964.  36368 

682 34964.35624 

685... — .. .34278 

690 ...34964 

Proposed  Rules: 

Ch.  VI 34398 


35  CFR 

Proposed  Rules: 
133:.. — -. — :.„. 
136 — 


.36398 
.36398 


36  CFR 

242 „ 36063 

704 35034 

Proposed  Rules: 

Ch.  I .36108 

38  CFR 

3 34382.  35265.  35464, 

35851 


39  CFR 

1 1 1 

233... , 

266 

Proposed  Rules: 
111 


.3391 1 
.36861 
.35625 

.35873 


40  CFR 

9.- 33912,34070 

35 : 35852 

52 33914.  34383.  35035, 

35036,35044.35411 

55.... 36065 

61 36280 

80 - 35854 

81 - 35044 

85 .3391 2 

86 33912.36368 

112 .34070 

141 34320 

142. 34320 

180 .35627.  35629 

185 35629 

1 86. .— . 36629 

271 35266 

300 -.. 35852 

372 .34386 

600 .33912 

Proposed  Rules: 

Ch.  I 33940 

51 35292 

52 33941.  34399,  34401. 

35072. 35079, 35875. 35883. 

361 16. 36120. 36123. 36128. 
36408 

60 36130 

63— — . 36^30 

81 ;; 3i,Q  9 


141..-..— 35891 

143 , 35891 

152 :.....36662 

1 74 — „ 35662 

180 -.... 35663 

185 33941 

42  CFR 

405 „ 36069 

414 .; 36069 

417 .36072 

431...„ r. ....36072 

434 36072 

1 003 -.36072 

Proposed  Rules: 

421 35664.36415 

440 ...36419 

43  CFR 

Public  Land  Order 

7055 -. 34899 

7064 34582 

7065 35054 

7067.... 35859 

7068 35859 

7069 35267 

Proposed  Rules: 

Ch.  1 36108 

Ch.  II 36108 

Subtitle  A 36108 

2800 „ '.. 35596 

2810 35596 

2880 ...35596 

44  CFR 

64 ,„.. 36370 


322 

362 

Proposed  Rule 
67 „... 

45  CFR 

Proposed  Rule 

615 „... 

46  CFR   ' 
68..- 

47  CFR 

Ch.  I 

22..;;..- 

43.. 

73  - 343! 

74 -- 

80 :. . 

87-.... ,„. 

Proposed  Rule 

Chapter  I 

61 

64 

69 

73 344( 

35082, 352 

74..-....; 

97 

48  CFR 

206 

222 

226 
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141.... 35891 

143 35891 

152 :.....35662 

174 „.. „ 35662 

180 35663 

185 33941 

42CFR 

405 „ 36069 

4 1 4 .: 36069 

417 : .56072 

431 — r. .36072 

434 36072 

1003 -.36072 

Proposed  Rules: 

421 35664.36415 

440 ...36419 

43CFR 

Public  Land  Order 

7055 -. 34899 

7064 34582 

7065 35054 

7067 35859 

7068 35859 

7069 35267 

Proposed  Rules: 

Ch.  1 36108 

-Ch.  II 361 08 

Subtitle  A 36108 

2800 35596 

2810 35596 

2880 ,..35596 

44CFR 

64 ,„.. 36370 


322 ..; ......36087 

362 35630 

Proposed  Rules: 

67 ....„ .36421 

45  CFR 

Proposed  Rules: 

615 ..„. „35079 

46  CFR  ' 

68..„ 36088 

47  CFR 

Ch.  I 35631 

22..:.... 35054 

43^ 35632 

73 34391,  34766,  35055. 

35268 

74 35635 

80 ..........35268 

87........ , .-. 35268 

Proposed  Rules: 

Chapter  I 35664 

61 : 33947 

64 ....; 33947 

69 33947 

73 34404.  34405.  35081 . 

35082. 35292, 35293. 35785. 
35893,35894 

74......... 35665 

97 :.... 36157 

48  CFR 

206 36088 

222 ; 36088 

226 36088 


237 36088 

252 36088 

Proposed  Rules: 

Ch.  XIV 36108 

209 ." 35895 

252 35895 

926 35294 

952 35294 

970 , 35294 

49  CFR 

172 35411 

1 95 35465,  36256 

392 34708 

393 34708,34712 

571 35636 

1056 .34392 

Proposed  Rules: 

171 36488 

172 36488 

173 36488 

175 36488 

176 36488 

177 36488 

178 36488 

383 „ 36338 

541 3508 

571 34405.  35298,  35300. 

35670. 35672 

50  CFR 

17 35860 

1 00 36063 

215 35471 

216 35864 

229 34899 


301 35474.  35475 

630 36090 

651 35056 

658 34582 

672 35056 

675 33920.  34392.  34583, 

35056, 35057. 35476. 35638 

681 35270 

Proposed  Rules: 

Ch.  I ,. 36108 

Ch.  II 35674 

Ch.lV 36108 

17 34784.  35089.  35303. 

35304, 35305. 35307. 35496. 

35584. 35674. 35896, 35900 

20 :. 35566 

32 36342,36348 

222 35089 

227 36158 

644 „ 35308 

654 33947 
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Note:  No  put)lic  bills  which 
have  t>ecofne  law  were 
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Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws. 
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no* 


Stock  Number 


Pries       RavlskmOate 


The  checklist,  prepar^  by  the  Office  of  the  Federal  Register,  is 

pubtehed  weekly.  It  isjarranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  levision  dates. 

An  asterisk  f)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  avajlabte  for  sate  at  the  Government  Printing 

Office. 


A  checkjist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revjsed  rrxxithly. 

The  annuai  rate  for  sut>scnption  to  all  revised  volumes  is  S829.00 
domestk;,  $207.25  ad<Jitionai  for  foreign  mailing. 
Mail  orders  to  tfie  Superintendent  of  Documents.  Attn;  New  Orders, 
P.O.  Box  371954,  Prtfc  burgh,  PA  15250-7964.  AJI  orders  must  be 
accompanied  by  remit  ance  (check,  rrxxiey  order.  GPO  Deposit 
Account,  VISA,  or  Mas  ter  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Des «,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


T)ti« 

1,2  (2  Reserved) 

3  (1993  Compjkstion 
and  Ports  KX)  and 
101) 

4 

5  Psrts: 

1-699  

7(»-n99  

1200-€nd,  6  (6 
Reserved) 

7  Parts: 

0-26 

27-45 

46-51  

52  

53-209 „ 

210-299  

300-399 „ 

400-699  

700-«99 

900-999  

1000-1059  

1060-1119  

1120-1199  

1200-1499  

1500-1899  

1900-1939  

1940-1949  

1950-1999  

2000-€nd 

8 


9  Parts: 

1-199  

200-€nd  . 

10  Parts: 

0-50  

51-199... 
200-399  .. 
400-499  .. 
500-€nd  . 


12  Parts: 

1-199  

200-219  .. 
220-299  .. 
300-499.. 
500-599  .. 
6fl0-End  . 


Stock  Numt>er 


Price       Revision  Date 


(869-022-00001-2) $5.00        Jan.  1,  1994 


.  (869^)22-00002-1) .'_...  33.00  '  Jon.  I,  1994 

.  (869-022-00003-9) 5.50  Jan.  1,  1994 

,  (869-022-OO0O4-7) 22.00  Jon.  1,  1994 

(869-O22-000O5-5) 19.00  Jan.  1,  1994 

(869-022-00006-3) 23.00  Jon.  1,  1994 

(869-022-00007- 1) 21.00  Jan.  1,  1994 

(869-022-00008-0) 14.00  Jon.  1,  1994 

(869-022-00009-8) 20.00  *Jon.  1,  1993 

(869-022-000)0-1) 30.00  Jon.  1,  1994 

(869-022-00011-0) 23.00  Jon.  1,  1994 

(869-022-00012-8) 32.00  Jan.  1,  1994 

(869-022-00013-6) 16.00  Jan.  1,  1994 

(869-022-00014-4) 18.00  Jan.  1,  1994 

(869-022-00015-2) 22.00  Jan.  1,  1994 

(869-022-00016-1) 34.00  Jan.  1,  1994 

(869-022-00017-9)  ....;.  23.00  Jan.  1,  1994 

(869-022-00018-7) 15.00  Jan.  1,  1994 

(869-022-00019-5 12.00  Jan.  1,  1994 

(869-022-00020-9) 30.00  Jan.  1,  1994 

(869-022-00021-7) 30.00  Jon.  1,  1994 

(869-022-00022-5) 15.00  Jan.  1,  1994 

(869-O22-00023-3) 30.00  Jan.  1,  1994 

(869-022-00024-1) 35.00  Jon.  1,  1994 

(869-022-00025-0) 14.00  Jan.  1,  1994 

(869-022-00026-8) 22.00  Jan.  1,  1994 

(869-022-00027-6) 29.00  Jan.  1,  1994 

(869-022-00028-4) ......  23.00  Jan.  1,  1994 

(869-022-00029-2) 29.00  Jan.  1,  1994 

(869-0^^)0030-6) 22.00  Jan.  1,  1994 

(869-022-0003M) 15.00  *Jan.  1,  1993 

(869-022-00032-2) 21.00  Jan.  1,  1994 

(869-022-O0033-1) 37.00  Jan.  1,  1994 

11  : 1(869-022-00034-9) 14.00  Jan.  1.  1994 


(869-022-00035-7) 12.00  Jan.  1,  1994 

(869-022-00036-5) 16  00  Jan.  1,  1994 

(869-022-00037-3) 28.00  Jan.  1,  1994 

(869-022-00038-1) 22.00  Jan.  1,  1994 

(869-022-00039-0) 2000  Jan.  1,  1994 

(869-022-00040-3) 32.00  Jan.  1,  1994 

13  1  (869-022-(XX)4!-l) 30.00  Jan.  1,  1994 


14  Parts: 

1-59  „ (869-022-00042-0) 32.00 

60-139 (869-O22-00043-8) 26.00 

140-199 (869-022-00044-6) ._...  13.00 

200-1199 (869-O22-0CO45-4) 23.00 

1200-£nd (869-022-00046-2) 16.00 

15  Parts: 

0-299  (869-022-00047-1) 15.00 

300-799 (869-022-00048-4) 26.00 

800-End  (869-022-00049-7)  „....  23.00 

16  Parts: 

0-149  (869-022-00050-1) 6.50 

150-999 (869-O22-00051-9) 18,00 

)000-€nd „ (869^)22-00052-7) 25.00 

17  Parts: 

1-199  (869-019-00054-2) 18.00 

200-239 (869-019-00055-1) 23.00 

240-£nd  (869-019-00056-9) 30.00 

18  Parts: 

1-149  „ (869-019-00057-7) 16.00 

150-279 (869-C22-00058-6) 19.00 

•280-399  (869-022-00069-4) 13.00 

400-End  ...„ (869-022-00060-8) 11.00 

19  Parts: 

1-199  „ (869-O19-0O061-5)  .. 

200-£nd  (869-O22-0O062-4)  .. 


35.00 
12.00 

20.00 
31.00 
31.00 


20  Parts: 

1-399  (869-022-00063-2) 

400-499 (869M)19-C0064-O 

500-End (869-022-00065-9) 

21  Parts: 

1-99  (869-019-00066-6) 15.00 

100-169 (869-019-00067-4) 21.00 

170-199 (869-019-00068-2) 20.00 

200-299 (869-022-00069-1)  ...„.  7.00 

300-499 (869-019-00070-4) 34.00 

500-599 (869-019-00071-2) 21.00 

600-799 (869-022-00072-1) 8.50 

•800-1299 (869-022-00073-0) 22.00 

1300-End (869-O22-00074-8) 13.00 

22  Parts: 

•1-299 (869-022-00075-6) 

300-End  (869-022-00076-4) 

23 (869-019-00077-1) 

24  Parts: 

0-199  ....'. „ (869-019-00078-0) 

200499 (869-019-00079-8) 

500-699 (869-022-00080-2) 

700-1699 (869-019-00081-0) 

•1700-End  (869-022-00082-9) 

25 


32.00 
23.00 

21.00 


38.00 
36.00 
2000 
39.00 
17.00 

(869-019-00083-6) 31.00 

26  Parts: 

§§  1.0-1-1.60  (869-019-00084-4) 21.00 

§§  1.61-1.169 (869-019-00085-2) 37.00 

§§  1.170-1.300 (869-O19-O0086-1) 23.00 

§§1.301-1.400 (869-019-00087-9) 21,00 

§§1,401-1.440 (869-019-00088-7) 31.00 

§§1.441-1.500... (869-019-00089-5)  23.00 

§§  1.501-1.640 (869-019-00090-9) 20.00 

•§§1.641-1.850  (869-022-00091-8) 24.00 

§§  1.851-1.907 (869-019-00092-5) 27.00 

§§1.908-1.1000 (869-019-00093-3)  ......  26.00 

§§1.1001-1.1400  (869-019-00094-1) 22.00 

§§1.1401-€nd  (869-019-00095-0) 31.00 

•2-29 (869-022-00096-9) 24.00 

30-39  (869-019-00097-6) 18.00 

40-49  (869-019-00098-4) 13.00 

50-299 (869-019-00099-2) 13.00 

300^99 (869-017-0010O-O) 23.00 

,  500-599 (869-022-00101-9) 6.00 


Jan.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  I,  1994 
Jaa  1,  1994 

Joa  1,  1994 
Jaa  1,  1994 
Jon.  1.  1994 

Jon.  I,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Apr.  1.  1993 
June  1,  1993 
June  1.  1993 

Apr.  1,  1993 
Apr.  I,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1.  1993 
Apr.  1,  1994 

Apt.  1,  1994 
Apr.  1,  1993 
Apr.  1,  1994 

Apt.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1, 1994 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

-Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1,  1993 

Apt,  1,  1993 
Apr.  1,  1993 
Apr.  1,  1994 
Apt.  1,  1993 
Apr.  1,  1994 

Apr.  1.  1993 

Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr,  1,  1993 
Apr,  1,  1993 
Apr,  1,  1993 
Apr.  1,  1993 
Apr.  1,  1994 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1994 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
"Apr.  1,  1990 


Stock  Numt>er  Prt< 

,  (869-019-00102-6) 8.i 


Titie 

600-End  

27  Parts: 

1-199  (869-019-00103-4) 

200-€nd  (869-022-00104-3) 

28  Parts: 

1-42  „ (869-019-00105-1) 

43-end (869-019-00106-9) 

29  Parts: 

0-99 

100-499 „ 

500-899  

900-1899  

1900-1910  (§§1901.1  to 

1910.999) 

1910  (§§1910.1000  to 

end) 

1911-1925  

1926 „ 

1927-£nd  


37.1 
13.1 

27J 
21.1 


27.( 
20.( 
27.( 

18.C 
29.C 


(869^)19-00107-7) 21.1 

(869-019-00108-5) 9.! 

(869-019-00109-3) 36.( 

(869-019-00110-7) 17.( 

(869-019-00111-5) 31.( 

(869-019-001 12-3)  ......  21.( 

(869-019-00113-1) 22.( 

(869-019-00114-0) 33.( 

(869-019-00115-8) 36.( 

30  Parts: 

1-199  (869-019-00116-6)  . 

200-699 (869-019-00117-4) . 

700-End (869-019-00118-2) . 

31  Parts: 

0-199  (869-019-00119-1)  . 

200-£nd  (869-0 19-00 120-4)  . 

32  Parts: 

1-39,  Vol.  I - 15.C 

1-39.  Vol.  il .„ 19  c 

1-39,  Vol.  Ill „ 18  C 

1-190 (869-019-00121-2) 30.C 

191-399 (869-019-00122-1) 36.C 

400^29 „ (869-019-00123-9) 26.C 

630-699 (869-019-00124-7) U.C 

700-799 (869-019-00125-5) 21.C 

80O-£nd  (869-019-00126-3) 22.0 

33  Parts:  J 

1-124  (869-019-00127-1) 20,0 

125-199 (869-019-00128-0) 25,0 

200-£nd  ;.  (869-019-00129-8) 24.0 

34  Parts: 

1-299  (869-0 19-00 130-1) 27.0 

300-399 ..._ (869-019-00131-0) 20,0 

400-£nd ...(869-019-00132-8) 37.0 

35  (869-0 19-00 133-6) 12,0 

36  Parts: 

1-199 (869-019-00134-4)  .. 

200-£nd (869-019-00135-2)  .. 

37 (869-019-00136-1)  .. 


16.0 
35.0 

20.0 

38  Parts: 

0-1.7  (869-019-00137-9) 31.0 

18-£nd  ,. (869-019-00138-7) 30.0i 

39 ; (869-0 19-00 139-5) 17.0< 

40  Parts: 

1-51  .....'. ; (869-019-00140-9) 39,01 

52 (869-019-00141-7) 37,0( 

53-59  (869-019-00142-5) 1 1,0( 

60  : (869-019-00143-3)  35,0( 

61-80  (869-019-00144-1) 29,0( 

81-85  (869-019-00145-0) 21,0( 

86-99  : (869-019-00146-8) 39,0( 

100-149 (869-O19-O0147-6) 36.0( 

150-189 .:. (869-019-00148-4) 24.0( 

190-259 „....  (869-019-00149-2) 17.0( 

260-299  ; „ (869-019-00150-6) 39.0( 

300-399 ,....  (869-019-00151-4) 18.0( 

400424 „ (869-019-00152-2) 27.a 

425-699 (869-019-00153-1) 28.0( 

700-789 (869-019-00154-9) 26.0C 
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Stock  Number  Price 

,(869-019-00102-6) 8.00 


Titte 

600-End  

27  Parts: 

J-I99  (869-019-00103-4) 

200-€nd (869-022-00104-3) 

28  Parts: „ 

1-42  (869-019-00105-1) 

43-end (869-019-00106-9) 

29  Parts: 

(W9 

100-499 _ 

500-899 

900-1899  

1900-1910  (§§1901.1  to 

1910.999) 

1910  (§§  1910.1000  to 

end) 

191 1-1925  

1926 

1927-£nd  


Revision  Date 
Apr.  1,  1993 


37.00 
13.00 

27.00 
21.00 


Apf.  1, 
Apr.  1, 


1993 
1994 


(869-019^)0107-7) 21.00 

(869-019-00108-5) 9.50 

(869-019-00109-3) 36.00 

(869-019-00110-7) 17.00 


July  I,  1993 
July  1.  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1.  1993 


(869-019-00111-5) 31.00        July  1,  1993 


27.00 
20.00 
27.00 

18.00 
29.00 


(869-019-00112-3)......  21.00 

(869-019-00113-1) 22.00 

(869-019-00114-0) 33.00 

(869-019-00115-8) 36.00 

30  Parts: 

1-199 (869-019-001 16-6)  . 

200-699 ,;. (869-019-00117-4)  . 

700-End (869-019-00118-2)  . 

31  Parts: 

0-199  (869-019-00119-1) . 

200-£r>d  (869-019-00120-4)  . 

32  Parts: 

1-39,  Vol.  I .-. 15.00 

1-39.  Vol.11 1900 

1-39,  Vol.  lit 18  00 

1-190 (869-019-00121-2) 30.00 

191-399 (869-019-00122-1) 36.00 

400-629 (869-019-00123-9) 26.00 

630-699 (869-019-00124-7) 14.00 

700-799 (869-019-00125-5) 21.00 

800-£nd  (869-019-0012^-3). 22.00 

33  Parts:  : 

1-124  (869-019-00127-il)  .. 

125-199 ™.  (869-019-00128-0)  .. 

200-£r>d  -..(869-019-00129t8)  .. 


34  Parts: 

1-299  (869-01 9-00 13CV-1) 

300-399 (869-019-00131-0) 

400-£nd  (869-019-00132-8) 

35  ...(869-0 19-00 133-6) 

36  Parts: 

1-199 (869-019-00134-4) , 

200-£nd  (869-019-00135-2) 

37 (869-019-00136-1)  , 


20.00 
25.00 
24.00 

27.00 
20.00 
37.00 

12.00 


16.00 
35.00 

20.00 


38  Parts: 

O-i;  (869-019-00137-9) 31.00 

18-£nd (869-0 19-00 138-7) 30.00 

39 (869-O19-O0139-5) 17.00 

40  Parts: 

1-51 ; (869-019-00140-9) 39.00 

52 (869-019-00141-7) 37.00 

53-59  (869-019-00142-5) 11,00 

60  : „.  (869-019-00143-3)  35.00 

61-80  (869-019-00144-1) 29.00 

81-85  (869-019-00145-0) 21.00 

86-99  : (869-019-00146-8) 39.00 

100-149 (869-01 9-00 147-^) 36.00 

150-189 (869-0 19-00 148-4) 24.00 

190-259 „....  (869-019-00149-2) 17.00 


260-299 (869-019-00150-6) 

300-399 (869-019-00151-4) 

40(M24 (869-019-00152-2) 

425-699 (869-019-00153-1) 

700-789 (869-019-00154-9) 


39.00 
18.00 
27.00 
28.00 
26.00 


July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1.  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 


July  1, 
July  1, 


1993 
1993 


2July  1,  1984 

2  July  1,  1984 

2July  1,  1984 

July  1,  1993 

July  1,  1993 

July  1,  1993 

*July  1.  1991 

July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 
July  1.  1993 
July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 

July  1,  1993 

July  1,  1993 
July  1,  1993 

July  1,  1993 

July  i,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 


Title 


Stock  Numt>ef 


Price 

26.00 


790-€rxl  (869-019-00155-7)  .. 

41  Chapters: 

1,  l-l  to  1-10 13,00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

14.00 

6.00 

450 

13.00 

9.50 


3-6 

7 

8 

9 

10-17 

18,  Vol.  I,  Ports  1-5 13  66 

18,  Vol.  II,  Ports  6-19 13  oo 

18,  Vol.  Ill,  Ports  20-52 13  oo 

19-100 13.00 

1-100  (869-019-00156-5) 10.00 

101  (869-019-O0157-3) 30.00 

102-200 „ (869-019-00158-1) 11.00 

201-£nd  (869-019-00159^) 12.00 

42  Parts: 

1-399  (869-019-00160-3) 

400-429 (869-019-00161-1) 

430-£nd  (869-019-00162-0) 

43  Parts: 

1-999  (869-019-00163-8) 

1000-3999  (869-019-00164-6) 

4000-End (869-019-00165-4) . 

44  (869-019-00166-2)  . 

45  Parts: 

1-199  (869-019-00167-1)  . 

200-499 (869-019-00168-9)  . 

500-1199 (869-019-00169^7)  . 

1200-£nd (869-019-00170-1)  . 


24.00 
25.00 
36.00 

23.00 
32.00 
14.00 

27.00 


22.00 
15.00 
30.00 
22.00 

46  Parts: 

1-40 (869-019-00171-9) 18.00 

41-69  : (869-019-00172-7) 16.00 

70-89  (869-019-00173-5) 8.50 

90-139 (869-019-00174-3) 15.00 

140-155 .„...  (869-019-00175-1) 12.00 

156-165 (869-01 9-00 17M)) 17.00 

166-199 (869-019-00177-8) 17.00 

200-499 (869-019-00178-6) 20.00 

500-£nd  (869-019-00179^) 15.00 

47  Parts: 

0-19  (869-019-00180-8)  .. 

20-39  (869-019-00181-6)  .. 

40-69 (869-019-00182-4)  .. 

70-79  (869-019-00183-2)  .. 

80-£nd  (869-019-00184-1)  .. 


24.00 
24.00 
14.00 
23.00 
26.00 

48  Ctiapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23.00 

2  (Ports  201-251) (869-019-00187-5)" 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6 (869-019-00189-1) 23.00 

7-14  (869-019-00190-5) 31.00 

15-28 (869-019-00191-3) 31.00 

29-£nd  (869-019-00192-1) 17.00 

49  Parts: 

1-99  (869-O19-00193-0) 23.00 

100-177 (869-019-00194-8) 30.00 

178-199 (869-019-00195-6) 20.00 

200-399 (869-019-00196-4) 27.00 

400-999 (869-019-00197-2) 33.00 

1000-1199  „ (869-019-00198-1) 18.00 

1200-£nd „.„... (869-019-00199-9) 22.00 

50  Parts: 

1-199 (869-019-00200-6)  .. 

200-699 (869-019-00201-4)  .. 

600-End  (869-019-O0202-2)  .. 

CFR  Index  and  Findings 
Aids (869-022-00053-5)  .. 


20.00 
21.00 
22.00 


Revision  Date 
July  1,  1993 

3July  1,  1984 
iJuly  1,  1984 
JJuly  1,  1984 
iJuly  1,  1984 
3Ju»y  1,  1984 
3Juty  1,  1984 
iJuly  1,  1984 
iJuly  1,  1984 
JJuly  1,  1984 
JJuly  1,  1964 
JJuly  1,  1984 
July  1,  1993 
July  1,  1993 
*July  1,  1991 
July  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct,  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1  1993 
Oct.  1,  1993 
Oct.  1,  1993 


38.00   Jon.  1,  1994 


VI 


rra* 

Comptete  1994  CF(?|set 

Microfiche  CFP  Editbn 
Comptete  set  (on » 
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Stock  Number 


Prtee 
629.00 


timemc*ng) IM.OO 

time  moiJing) 188.00 

time  moiJing) 223.0C 

OS  issued)  « 244.00 

: 2iX) 


Revision  Date 
}994 

1991 
1992 
1993 
1994 
1994 


'Becouse  Bfle  3  s  an  annoal  coopilafion,  mis  volume  and  oM  prevKJus  volumes 
should  be  retained  as  a  per  monent  reference  source. 

^The  Juty  1,  1986  edition  o(  32  CW  Parts  1-189  contotfw  a  note  only  for 
Parts  1-39  inclusWe.  For  the  full  text  of  the  Defense  Acqusition  Regulations 
•I  Parts  1-39,  consult  the  three  CFR  volumes  issued  os  of  July  1.  1984,  cortortng 
thoseports. 

^The  >iy  1,  1985  edition  of  41  CFR  Chapters  l-lflO  contains  a  note  only 
tor  Chopters  1  to  49  inclusive.  For  the  fun  text  of  procuremenf  regulations 
«  Chapters  1  to  49,  consult  the  eteven  CFR  volunoes  issued  as  of  Juhr  1 
1984  contaomg  those  chaprteis. 

*No  amendments  to  this  volunie  were  promulgoted  during  the  period  Apf 
1,  1990  to  Mar.  31,  1994.  The  CFR  volume  issued  Apri  1,  1990,  should  be 
retained. 

*No  amendments  to  this  volume  were  promulgafed  during  the  period  Jufy 
I,  1991  to  June  3a  1993.  The  CFR  volume  issued  July  1,  1991,  should  be  retoned. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  Jonucvy 
1,  1993  to  December  31,  1993.  The  CFR  volunr>e  issued  January  )  t993  should 
be  letained. 


s  volumes 

only  fo« 
sgutohoos 
ontamng 

lofe  only 
^gutalKjns 
p<  July  1, 

fkxl  Apr. 
xxiW  be 
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5  9 


994 


7-19-94 
Vol.  59 


No.  137 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States  ;<c:*£*:h***********: 

Government 

Printing  Office  A    FR  UMISE.34bl 

SUPERINTENDENT  UMT      SERIAtLS'     ^'CQl 

OF  DOCUMENTS  3QQ     H    ZEEB     RO 

Washington.  DC  20402     pQ      gQX       iS^S 

f^^4N    ARBOR 

OFFICIAL  BUSINESS 
Penalty  for  private  use.  S300 


M 


r^ 


7-19-94 

Vol.59  No.  137 


■  ■  m 


Tuesday 
July  19, 1994 


United  States  ;<c:*£*:h*****:*****^***3-DIGIT 

Government 

Printing  Office  A    FR         UMISE.346U_DEC       94 

SUPERINTENDENT       UMT    5ERIAL5    rtCaU i 5XTI0NS 

OF  DOCUMENTS  300      H      ZEEB      P.O 

Washington,  DC  20402     pQ      gOX       iS^S 

ANN    ARBOR  MI       48106 

OFFICIAL  BUSINESS 
Penalty  for  private  use.  S300 


481 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
US  Governtnent  Printing  Office 

(ISSN  0097-6326! 


7-19-94 

Vol  59       No.  137 

Pages  36691-36892 


7-19-94 

Vol  59       No.  137 

Pages  36691-36892 


Tuesday 
July  19,  1994 


s      s 


BrieGng  on  How  To  Use  the  Federal  Register 

For  information  on  a  briefing  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


II 


Federal  Register  /  Vol.  59.  No.  137  /  Tuesday.  July  19.  1994 


FEDERAL  EEGISTEK  Published  daily,  Monday  through  Friday, 
(not^blished  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington.  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Adaiinistrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  1).  Distribution  is  made  only  by  the  Superintendent  of 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sokJ  by 
tt>e  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart77 

[Docket  No.  94-068-1] 

Tut>erculosis  in  Cattie  and  Bison;  State 
Designation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
tuberculosis  regulations  concerning  the 
interstate  movement  of  cattle  and  bison 
by  raising  the  designation  of  Louisiana 
firom  a  modified  accredited  State  to  an 
accredited-free  State.  We  have 
determined  that  Louisiana  meets  the 
criteria  for  designation  as  an  accredited- 
free  State. 

DATES:  Effective  Date:  Interim  rule 
effective  July  19, 1994. 

Comments:  Consideration  will  be 
given  only  to  comments  received  on  or 
before  September  1 9 , 1 994 . 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
068-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday  except  holidays.  Persons  wishing 
to  inspect  comments  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  comment 
reading  room. 

FOR  FURT>«R  INFORMATION  CONTACT:  Dr. 
Joseph  S.  VanTiem,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services, 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabdity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  undef 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  \he  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 
Pock9t  No.  94-068-1]  . 

Tut>erculosis  in  Cattle  and  Bison;  State 
Designation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
tuberculosis  regulations  concerning  the 
interstate  movement  of  cattle  and  bison 
by  raising  the  designation  of  Louisiana 
from  a  modiHed  accredited  State  to  an 
accredited-free  State.  We  have 
determined  that  Louisiana  meets  the 
criteria  for  designation  as  an  accredited- 
free  State. 

DATES:  Effective  Date:  Interim  rule 
effective  July  19, 1994. 

Comments:  Consideration  will  be 
given  only  to  comments  received  on  or 
before  September  19, 1994. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
068-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday  except  holidays.  Persons  wishing 
to  inspect  comments  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  comment 
reading  room. 

FOR  FURTf^R  INFORMATION  CONTACT:  Dr. 
Joseph  S.  VanTiem,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services, 


APHIS,  USDA.  room  729,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8715. 

SUPPLEMENTARY  INFORI»«ATK)N- 

Background 

Bovine  tuberculosis  is  the  contagious, 
infectious,  and  communicable  disease 
caused  by  Mycobacterium  bovis.  The 
tuberculosis  regulations,  contained  in  9 
CFR  part  77  (referred  to  below  as  the 
regulations),  regulate  the  interstate 
movement  of  cattle  and  bison  because  of 
tuberculosis.  Cattle  or  bison  not  known 
to  be  affected  with  or  exposed  to 
tuberculosis  are  eligible  for  interstate 
movement  without  restriction  if  those 
cattle  or  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
free  States  or  modified  accredited 
States.  The  regulations  restrict  the 
.  interstate  movement  of  cattle  or  bison 
not  known  to  be  affected  with  or 
exposed  to  tuberculosis  if  those  cattle  or 
bison  are  moved  from  jurisdictions 
designated  as  nonmodified  accredited 
States. 

The  status  of  a  State  is  based  on  its 
freedom  from  evidence  of  tuberculosis, 
the  effectiveness  of  the  State's 
tuberculosis  eradication  program,  and 
the  degree  of  the  State's  compliance 
with  the  standards  contained  in  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication,"  which  is  part 
of  the  regulations  via  incorporation  by 
reference  in  part  77.  A  State  must  have 
no  Rndings  of  tuberculosis  in  any  cattle 
or  bison  in  the  State  for  at  least  5  years 
in  order  to  be  designated  as  an 
accredited-free  State. 

Before  publication  of  this  interim 
rule,  Louisiana  was  designated  in  §77.1 
of  the  regulations  as  a  modifled 
accredited  State.  However,  Louisiana 
now  meets  the  requirements  for 
designation  as  an  accredited-free  State. 
Therefore,  we  are  amending  the 
regulations  by  removing  Louisiana  froin 
the  list  of  modified  accredited  States  in 
§  77.1  and  adding  it  to  the  list  of 
accredited-free  States  in  that  section. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted,  as 
Louisiana  currently  meets  the  criteria 
for  designation  as  an  accredited-l^«e 


State.  This  action  provides  prospective 
cattle  and  bison  buyers  with  accurate 
and  up>-to-date  information,  which  may 
affect  the  marketability  of  cattle  and 
bison  since  some  prospective  buyers 
prefer  to  buy  cattle  and  bison  from 
accredited-free  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  Afler  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

There  are  approximately  19,500  cattle 
herds  in  Louisiana.  An  estimated  905  of 
the  herds  are  owned  by  small  entities. 
Changing  the  status  of  Louisiana  may 
enhance  the  marketability  of  catile  and 
bison  from  the  State,  since  some 
prospective  cattle  and  bison  buyers 
prefer  to  buy  cattle  and  bison  from 
accredited-free  States.  This  may  result 
in  some  beneficial  economic  impact  on 
some  small  entities.  However,  based  on 
our  ex[)erience  in  similar  designations 
of  other  States,  the  impact  should  not  be 
significant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See.7  CFR  part 
3015.  subpart  V.) 
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Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  jl2778,  Civil  Justice 
Reform.  This  rul0:  (1)  Preempts  all  State 
regulations  that  are 
is  rule;  (2)  has  no 


and  local  laws 
in  conflict  with 


contains  no 

or  recordkeeping 
the  Paperwork 
(44  U.S.C.  3501 


retroactive  effect  j  and  (3)  does  not 
require  administoative  proceedings 
before  parties  ma  ^  file  suit  in  court 
challenging  this  lule. 

Papenvork  Redu  :tion  Act 

This  document 
information  colle  ;tion 
requirements  unc  er 
Reduction  Act  ofll980 
et  seq.). 

Lisk  of  Subiects  iA  9  CFR  Part  77 

Animal  disease  s,  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements,  Tn  nsportation. 
Tuberculosis. 

Accordingly,  9  jCFR  part  77  is 
amended  as  folio  vs: 

PART  77--TUBE  »CULOS?S 


1.  The  authorit; 
continues  to  read 


citation  for  part  77 
as  follows: 


Authority:  21  U.^C 
117.  120.  121.  134b 
and  371.2(d). 


tie 


tie 
si  lies. 


§77.1    [Amended] 

2.  In  §77.1,  in 
Modified  accredited 
(2)  is  amended  by 
"Louisiana,". 

3.  In  §77.1,  in 
Accredited-free 
amended  by  addi 
immediately  after 

Done  in  Washini 
July  1994. 
B.  Glen  Lee, 

Acting  Adininistrati\r, 
Health  Inspection  i 
(FR  Doc.  94-17517 

BIUJNG  CODE  341».}4-t> 


ngla 


Federal  Aviation 

14  CFR  Part  73 

[Airspace  Docket 


Revocation  of 

Island  of  Kahool^we,  HI 


AGENCY:  Federal  / 
Administration 
ACTION:  Final  rule 


SUMMARY:  This  acton 
Restricted  Area  R 
Kahoolawe.  HI.  Ldg 


:.  111.  114,1148,115- 
134f:  7  CFR  2.17,  2.51. 


definition  for 
states,  paragraph 
removing 


definition  for 
,  paragraph  (2)  is 
ug  "Louisiana." 
"Kentucky,". 

n,  DC,  this  13th  day  of 


•.  Animal  and  Plant 

rv'j'ce. 

iled  7-18-94;  8:45  ami 


DEPARTMENT  0  ■  TRANSPORTATION 


Administration 


Nt>.  94-AWP-10] 
Restricted  Area  R-3104, 


viation 
,DOT. 


(F^j 


removes 
3104,  Island  of 
islation  returning 


Kahoolawe  Island  to  the  State  of  Hawaii 
was  signed  into  law  by  the  President  on 
November  11, 1993,  as  part  of  the 
Defense  Appropriations  Bill.  The 
Department  of  the  Navy  subsequently 
submitted  a  proposal  to  disestablish  the 
restricted  area. 

EFFECTIVE  DATE:  0901  UTC.  August  18. 
1994. 

FOfl  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Military  Operations  Program 
GfTice  (ATM-420),  Office  of  Air  Traffic 
System  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone:  (202)  267-7666. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  removes 
Restricted  Area  R-3104,  Island  of 
Kahoolawe.  HI.  Legislation  returning 
Kahoolawe  Island  to  the  State  of  Hawaii 
was  sighed  into  law  by  the  President  on 
November  11, 1993,  as  part  of  the 
Defense  Appropriations  Bill.  The 
Department  of  the  Navy  has  terminated 
the  use  of  R-3104  as  a  weapons  range 
and  has  determined  the  area  to  be  in 
excess  of  naval  requirements.  The  Navy 
has  requested  that  the  FAA  disestablish 
R-3104.  This  action  returns  formerly 
restricted  airspace  to  public  use. 
Because  this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested,  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary.  Section  73.31  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8B  dated  March  9, 1994. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore^— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator>  T>-ijcies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  disestablishes  restricted 
airspace.  In  accordance  with  FAA  Order 
1050.1D,  "Policies  and  Procedures  for 


Considering  Environmental  Impacts." 
this  action  is  not  subject  to 
environmental  assessments  and 
procedures. 

List  of  Subjects  inl4  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73-{AMENDE0] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a), 
1510, 1522;  E.O.  10854,  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(g): 
14  CFR  11.69. 

§73.31    [Amended] 

2.  Section  73.31  is  amended  as 
follows: 

R-3104  Island  of  Kahoolawe,  HI 
(Removed] 

Issued  in  Washington,  DC,  on  July  7, 1994. 

Harold  W.  Be<:ker. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  94-17393  Filed  7-18-94;  8:45  am] 

BILLING  COCE  49tO-1»-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  200 

Pocket  No.  R-94-1623;  FR-3028-f-02] 

RIN:  2502-AF26 

Changes  to  the  Minimum  Property 
Standards:  Seismic  Standards 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  would  amend 
the  Minimum  Property  Standards  (MPS) 
in  24  CFR  part  200.  subpart  S,  to  specify 
that  seismic  design  is  a  mandatory 
standard  requirement  for  applicable 
housing.  In  addition,  the  rule  would 
update  a  reference  to  a  private  sector 
seismic  design  standard  currently    . 
incorporated  into  the  MPS.  This  change 
to  the  MPS  is  needed  to  comply  with 
the  requirements  of  Executive  Order 
12699.  the  National  Earthquake  Hazards 
Reduction  Program  Reauthorization  Act. 
and  the  Cranston-Gonzalez  National 
Affordable  Housing  Act.  These  revisions 


Federal  Register  /  Vol.  59. 

would  ensure  the  structural  integrity  of      Ey 
applicable  housing,  and  would  protect 
the  Department's  insurance  fund. 
EFFECTIVE  DATE:  August  18. 1994.  ^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  R.  Fairman,  Acting  Director, 
Manufactured  Housing  and 
Construction  Standards  Division. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW, 
Mail  Room  Bl33.  Washington,  DC 
20410-«000,  telephone  (202)  755-7440, 
or  (202)  708-^594  (voice/TDD).  (These 
are  not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  4, 1993,  the  Department 
published  in  the  Federal  Register  a 
proposed  rule  (58  FR  41445)  to  amend 
the  Minimum  Property  Standards  (MPS) 
in  24  CFR  part  200,  subpart  S.  All 
housing  constructed  under  the 
Department  of  Housing  and  Urban 
Development  ("Department"  or  "HUD") 
mortgage  insurance  and  low-rent  public 
housing  programs  is  required  to  meet  or 
exceed  the  HUD-established  MPS. 

Section  526  of  the  National  Housing 
Act  (12  U.S.C.  1735f-4)  authorizes  the 
Secretary  of  Housing  and  Urban 
Development  (Secretary)  to  prescribe 
standards  for  determining  the 
acceptability  of  care-type  facilities  and 
one-  and  two-family  and  multifamily 
residential  structures.  Accordingly,  the 
Secretary  prescribed  minimum  property 
standards  in  24  CFR  part  200,  subpart  S. 
Provisions  governing  the  health  and 
safety  criteria  applicable  to  multifamily 
housing  were  simplified  in  1984  (49  FR 
18690.  May  1, 1984),  to  rely  on  criteria 
already  established  in  State  or  local 
codes  or  nationally  recognized  model 
codes. 

This  simplification  was  extended  to 
care-type  housing  insured  under  HUD 
programs  by  a  final  rule  published 
August  11, 1986  (51  FR  28696).  The 
change  implemented  by  that  rule 
consolidated  the  requirements 
applicable  to  multifamily  and  care-type 
housing,  allowing  the  Department  to 
rely  on  established  codes  that  have  been 
determined  by  HUD  to  be  comparable  to 
one  of  the  national  model  codes. 

By  a  separate  rule  (50  FR  39586. 
September  27, 1985),  the  minimum 
property  standards  applicable  to  one- 
and  two-family  dwellings  also  were 
simplified  to  rely  on  criteria  already 
established  in  State  or  local  codes  or 
one  of  the  nationally  recognized  model 
codes.  This  rule  was  described  (50  FR 
39586)  as  being  similar  in  many  respects 
to  the  1984  rule  amending  the  minimum 
property  standards  for  multifamily 
housing. 
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would  ensure  the  structural  integrity  of 
applicable  housing,  and  would  protect 
the  Department's  insiuance  fund. 
EFFECTIVE  DATE:  August  18.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  R.  Fairman,  Acting  Director, 
Manufactured  Housing  and 
Construction  Standards  Division. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW. 
Mail  Room  Bl33.  Washington,  DC 
20410-8000,  telephone  (202)  755-7440. 
or  (202)  708-^594  (voice/TDD).  (These 
are  not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  4. 1993,  the  Department 
published  in  the  Federal  Register  a 
proposed  rule  (58  FR  41445)  to  amend 
the  Minimum  Property  Standards  (MPS) 
in  24  CFR  part  200,  subpart  S.  All 
housing  constructed  under  the 
Department  of  Housing  and  Urban 
Development  ("Department"  or  "HUD") 
mortgage  insurance  and  low-rent  public 
housing  programs  is  required  to  meet  or 
exceed  the  HUD-established  MPS. 

Section  526  of  the  National  Housing 
Act  (12  U.S.C.  1735f-^)  authorizes  the 
Secretary  of  Housing  and  Urban 
Development  (Secretary)  to  prescribe 
standards  for  determining  the 
acceptability  of  care-type  facilities  and 
one-  and  two-family  and  multifamily 
residential  structures.  Accordingly,  the 
Secretary  prescribed  minimum  property 
standards  in  24  CFR  part  200,  subpart  S. 
Provisions  governing  the  health  and 
safety  criteria  applicable  to  multifamily 
housing  were  simplified  in  1984  (49  FR 
18690.  May  1, 1984),  to  rely  on  criteria 
already  established  in  State  or  local 
codes  or  nationally  recognized  model 
codes. 

This  simplification  was  extended  to 
care-type  housing  insured  under  HUD 
programs  by  a  final  rule  published 
August  11. 1986  (51  FR  28696).  The 
change  implemented  by  that  rule 
consolidated  the  requirements 
applicable  to  multifamily  and  care-type 
housing,  allowing  the  Department  to 
rely  on  established  codes  that  have  been 
determined  by  HUD  to  be  comparable  to 
one  of  the  national  model  codes. 

By  a  separate  rule  (50  FR  39586. 
September  27, 1985),  the  minimum 
property  standards  applicable  to  one- 
and  two-family  dwellings  also  were 
simplified  to  rely  on  criteria  already 
established  in  State  or  local  codes  or 
one  of  the  nationally  recognized  model 
codes.  This  rule  was  described  (50  FR 
39586)  as  being  similar  in  many  respects 
to  the  1984  rule  amending  the  minimum 
property  standards  for  multifamily 
housing. 


Executive  and  Legislative  Mandates 

The  E)epartment  is  subject  to  three 
separate  directives  that  require  it  to 
address  seismic  safety  issues  in 
regulations  governing  programs 
operated  by  the  Department.  The  first  of 
these  directives  is  an  Executive  Order 
issued  by  former  President  Bush.  The 
other  two  directives  are  the  National 
Earthquake  Hazards  Reduction  Program 
Reauthorization  Act,  approved 
November  16, 1990  (Pub.  L.  101-614) 
(NEHRP  Reauthorization  Act),  and 
section  947  of  the  CranstonjGonzalez 
National  Affordable  Housing  Act, 
approved  November  28, 1990  (Pub.  L 
101-625)  (NAHA). 

On  January  5, 1990,  former-President 
Bush  signed  Executive  Order  12699, 
"Seismic  Safety  of  Federal  and 
Federally  Assisted  or  Regulated  New 
Building  Construction"  (Executive 
Order).  In  part,  the  purpose  of  this 
Executive  Order  is  "to  reduce  risks  to 
the  lives  of  persons  who  would  be 
affected  by  earthquake  failures  of 
federally  assisted  or  regulated  buildings, 
and  to  protect  public  investments,  all  in 
a  cost-effective  manner."  The  Executive 
Order  applies  only  to  new  buildings 
being  constructed  with  Federal 
involvement.  Each  Federal  agency  is 
made  responsible  for  developing  and 
implementing  its  own  cost-effective 
seismic  safety  program  commensurate 
with  its  specific  program 
responsibilities.  However,  section  4(a) 
of  the  Executive  Order  charges  the 
Interagency  Committee  on  Seismic 
Safety  in  Construction  (ICSSC)  to  use 
consensus  procedures  in  recommending 
cost-effective  seismic  design  and 
construction  standards  that  would 
satisfy  the  requirements  of  the  Executive 
Order.  The  Department  has  been 
working  with  the  ICSSC  to  identify  and 
meet  the  Department's  responsibilities 
under  the  Executive  Order. 

Although  the  Executive  Order  does 
not  create  rights  that  make  it  privately 
enforceable,  its  provisions  are  made 
mandatory  by  section  8(a)  of  the  NEHRP 
Reauthorization  Act.  Under  the  NEHRP 
Reauthorization  Act  each  Federal 
agency  is  required  to  issue  final 
regulations  that  comply  with  the 
Executive  Order. 

Finally,  section  947  of  NAHA  requires 
the  Secretary  to  develop  seismic  safety 
standards  for  properties  assisted  under 
HUD  programs.  The  Secretary  expressly 
is  permitted  to  defer  to  local  building 
codes  that  meet  the  seismic  safety 
requirements  established,  and  is 
authorized  to  utilize  the  resources  of  the 
National  Earthquake  Hazards  Reduction 
Program  (see  42  U.S.C.  7704). 


The  ICSSC  was  established  as  part  of 
this  Program  in  1978.  in  response  to  the 
Earthquake  Hazards  Reduction  Act  of 
1977  (42  U.S.C.  7701-7706).  Since  that 
time,  the  ICSSC  has  been  working  with 
Federal  agencies  and  the  private  sector 
to  develop  appropriate,  generally 
recognized,  seismic  safety  standards. 
This  final  rule  permits  the  Department 
to  benefit  fixjm  the  efforts  of  the  ICSSC, 
by  referencing  private  sector  seismic 
design  and  construction  standards,  as 
intended  under  section  3(a)  of  the 
Executive  Order.  In  accordance  with 
ICSSC  recommendations,  in  this  final 
rule  the  Department  is  adopting  the 
seismic  requirements  included  in  the 
American  Society  of  Civil  Engineers 
(ASCE)  standard  ASCE  7-88,  Minimum 
Design  Loads  for  Buildings  and  Other 
Structures. 

The  Def>artment  expects  to  follow  the 
recommendations  of  the  ICSSC  in 
applying  the  requirements  that  would 
be  established  by  this  final  rule,  as  long 
as  those  recommendations  would 
promote  the  purposes  of  the 
Department's  programs.  For  example, 
the  seismic  safety  requirements  would 
apply  where  HUD  assistance  is  provided 
through  loan  or  mortgage  insurance 
programs,  and  the  requirements  will 
apply  to  additions  and  renovations  to 
existing  buildings.  Further,  an  addition 
or  renovation  should  not  decrease  the 
seismic  resistance  of  an  existing 
building. 

Elements  of  Final  Rule 

Since  1984,  most  of  the  private 
standards  referenced  in  the  MPS  have 
been  changed,  often  because  the 
sponsoring  organization  has  updated  a 
standard.  ASCE  7-88,  adopted  by  the 
sponsoring  organization  in  1988,  but  not 
published  until  July  1990,  recently  was 
incorporated  by  reference  in  24  CFR 
part  200,  Appendix  A  (58  FR  60246, 
November  15. 1993).  This  standard  was 
formeriy  listed  as  ANSI  A58.1-1982; 
with  a  sponsorship  change  of  the 
standard  from  the  American  National 
Standards  Institute  (ANSI)  to  the 
American  Society  of  Civil  Engineers 
(ASCE).  and  the  revisions  published  by 
ASCE  in  1990.  the  Department  revised 
its  reference  to  this  standard  to  be 
consistent  with  section  526  of  the 
National  Housing  Act,  0MB  Circular  A- 
119,  and  the  goals  of  the  Department. 
This  final  rule  will  simply  mandate 
compliance  with  the  seismic  design 
requirements  of  ASCE  7-88. 

In  addition,  the  Department  is 
correcting  minor  typographical  errors  in 
current  regulatory  text.  Other  changes 
that  had  been  included  in  the  proposed 
rule  have  already  been  adopted  recently 
by  the  Department  in  a  separate 
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rulemaking  and,  tiierefore,  are  not 
included  in  this  nnal  rule. 

This  final  rule  ooncems  those 
property  standard^  applicable  to 
multifantily  and  c^re-type  housing  and 
to  one-  and  two-fatmily  dwellings. 
Because  manufactured  homes  eligible 
for  insurance  are  ^abject  to  different 
minimum  standar^,  the  Department 
will  propose  a  seplarate  rule  to  mandate 
seismic  standards  lappropriate  for  that 
category  of  housiiig. 

Conunents 

Two  public  comments  were  received 
on  the  proposed  rile  published  in  the 
Federal  Register  dn  August  4, 1993.  One 
comment  was  from  the  American 
Society  of  Civil  Ei^gineers  (ASCE),  and 
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echnology  (NIST), 

Commerce. 
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that  ASCE  was  planning  to  publish 
changes  to  ASCE  7-88  in  late  1993  or 
early  1994  and  requested  the 
Department  to  consider  waiting  for 
these  changes.  Altnough  the  Department 
appreciates  the  AS  CE  comment,  we 
must  comply  with  the  mandate  in 
Executive  Otder  12699  and  the 
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the  Federal  Register  (58  FR  60246). 

NIST  also  noted  that  the  Interagency 
Committee  on  Seisjnic  Safety  in 
Construction  (ICSSC)  has  reviewed  the 
1991  edition  of  thejICBO  Building  Code 
the  1992  edition  oi^the  BOCA  National 
Building  Code,  and  the  1992  edition  of 
the  SBCQ  Southerti  Standard  Building 


Code,  and  found  that  all  provide  a  level 
of  safety  substantially  equivalent  to  that 
defined  in  the  NEHRP  Reconunended 
Provisions. 

Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  major 
portion  of  thB  rule  is  designed  to 
effectuate  statutory  requirements 
broadly,  so  that  affected  parties  are 
permitted  to  choose  among  reasonable 
alternatives  in  complying  with  the 
statutory  requirements.  Generally,  these 
requirements  are  imposed  separately 
through  State  and  local  building  codes 
that  have  been,  or  are  being,  updated  to 
include  the  seismic  safety  standards. 
This  rule  would  comply  with  the 
statutory  requirements  by  specifically 
referencing  existing  standards,  which 
have  been  reviewed  and  determined  to 
be  adequate. 

Environmental  Impact 

At  the  time  of  publication  of  the 
proposed  rule,  a  finding  of  no 
significant  impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  proposed 
rule  is  adopted  by  this  final  rule  without 
significant  change.  Accordingly,  the 
initial  finding  of  no  significant  impact 
remains  applicable,  and  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  office  of  the 
Rules  Docket  Cleric  at  the  above  address. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  final  rule  have  federalism 
implications,  and  are  subject  to  review 
under  the  order.  Specifically,  the  rule 
provides  for  additional  building  design 
and  construction  standards  to  be 
applied  to  certain  buildings  in  which 
federal  assistance  is  provided.  Because 
current  building  standards  are  met 
lai^ly  through  compliance  with 
existing  State  and  local  building  codes, 
the  additional  requirement  imposed  by 
this  rule  may  encourage  States  and  local 
jurisdictions  to  adopt  more  stringent 
seismic  design  standards.  This  approach 
would  allow  local  contractors  to 
continue  to  rely  upon  the  State  and 


local  codes  in  building  to  meet  any 
federal  requirements. 

However,  this  rule  is  intended  to 
implement  statutory  requirements  that 
are  broadly  applicable  to  federal 
programs  government-wide,  and  ate  not 
limited  to  HUD  programs.  In  an  effort 
for  consistency  and  simplification,  and 
as  a  result  of  information  provided  by 
the  Interagency  Committee  on  Seismic 
Safety  in  Construction,  a  great  majority 
of  State  and  local  governments  have 
already  adopted  acceptable  seismic 
design  and  construction  standards  in 
their  State  and  local  codes.  In  large  part, 
the  movement  to  include  seismic 
standards  in  building  design  and 
construction  was  led  by  the  national 
model  code  organizations,  whose  model 
codes  are  often  adopted  by  State  and 
local  governments. 

Therefore,  while  the  Department 
recognizes  the  potential  federalism 
implications  of  this  rule,  the 
Department  believes  any  federalism 
im{>act  on  State  and  local  governments 
would  be  a  function  of  the  government- 
wide  Federal  requirements,  rather  than 
this  discrete  rule.  Therefore,  a  more 
comprehensive  review  under  Executive 
Order  12612  is  not  required,  because  the 
implementation  of  the  statutes  and 
Executive  Order  12699  leaves  little 
discretion  with  the  Department  to  lessen 
these  impacts. 

Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  rule  was  listed  as  Item  No.  1590 
in  the  Depwirtment's  Semiannual  Agenda 
of  Regulations  published  on  April  25. 
1994  (59  FR  20424,  20448),  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure,  Qaims.  Equal  employment 
opportunity.  Fair  housing.  Housing 
standards,  Incorporation  by  reference. 
Lead  poisoning.  Loan  programs — 
housing  and  community  development. 
Minimum  property  standards.  Mortgage 


insurance.  Organization  and  functions 
(Government  agencies).  Penalties. 

•  Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation,  Wages. 

For  the  reasons  set  out  in  the 
preamble,  title  24,  subpart  S  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  200— INTRODUCTION 

Subpart  S — Minimum  Property 
Standards 

1.  The  authority  citation  for  Part  200 
is  revised  to  reed'as  follows: 

Authority:  12  U.S.Q  1701-17152-18;  42 
U.S.C.  3535(d). 

2.  Section  200.925a  is  amended  by 
revising  paragraph  (c)(2)  and  by  adding 
a  sentence  at  the  end  of  paragraph  (c)(3j. 
to  read  as  follows: 

§  200.925a   MuttKamMy  and  care^ypa 
minimum  property  standards. 

*  •        •        »        * 

(c)  •  •  •  I 

(2)  A  State  or  local  building  code  will 
be  partially  accepted  if  it  regulates  most 
of  the  areas  on  the  list.  However,  no 
code  may  be  partially  accepted  if  it  fails 
to  regulate  the  subarea  for  seismic 
design  (see  §  2O0.925b{c)(5)),  or  if  it  fails 
to  regulate  subareas  in  more  than  one  of 
the  following  major  areas  listed  in 

§  200.925b:  fire  safety,  light  and 
ventilation,  structural  loads  and  seismic 
design,  foundation  systems,  materials 
standards,  construction  components, 
glass,  mechanical,  plumbing,  electrical, 
and  elevators. 

(3)  *  •  •  However,  for  earthquake 
loads  (see  §20O.925b(c)(5)),  ASCE  7-88 
is  mandatory. 

•        •        •        •        • 

3.  Section  200.925b  is  amended  by 
revising  the  heading  for  paragraph  (c) 
and  paragraph  (c)(5)  to  read  as  follows: 

§200.92Sb    Residential  and  instituttonal 
building  code  ccmparlson  items. 

***** 

(c)  Structural  loads  and  seismic 
design.  •  •  • 

(5)  Earthquake  loads  (in  localities 
identified  by  ASCE  7-Sa  (formerly  ANSI 
A58.1-82)  as  being  in  seismic  zones  1, 
2. 3,  or  4.  and  Guam). 

*****  X 

4.  Section  200.925c  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

§200.925c    IModel codes. 
*        •        •        •        * 

(c)  Designation  of  Model  Codes.  When 
a  muhifamily  or  care-type  property  is  to 
comply  with  a  model  code,  it  shall 
comply  with  one  of  the  model  codes 
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insurance.  Organization  and  functions 
(Government  agencies).  Penalties, 

•  Reporting  and  recordkeeping 
requirements,  Social  security. 
Unemployment  compensation.  Wages. 

For  the  reasons  set  out  in  the 
preamble,  title  24,  subpart  S  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  200— INTRODUCTION 

Subpart  S — Minimum  Property 
Standards 

1 .  The  authority  citation  for  Part  200 
is  revised  to  read  as  follows: 

Authorit3r:  12  U.S.C  1701-17152-18;  42 
U.S.C.  3535(dl. 

2.  Section  200.925a  is  amended  by 
revising  paragraph  (c)(2l  and  by  adding 
a  sentence  at  the  end  of  paragraph  (c)(3}. 
to  read  as  foUov^s: 

§  200.925a   MultKamilyandcare^ype 
minimum  property  standards.  j 

*  •        •        *        *  '.     l ' 
(c)  •  •  • 

(2)  A  State  or  local  building  code  will 
be  partially  accepted  if  it  regulates  most 
of  the  areas  on  the  list.  However,  no 
code  may  be  partially  accepted  if  it  fails 
to  regulate  the  subarea  for  seismic 
design  (see  §  2O0.925b(c)(5)).  or  if  it  fails 
to  regulate  subareas  in  more  than  one  of 
the  following  major  areas  listed  in 

§  200.925b:  fire  safety,  light  and 
ventilation,  structural  loads  and  seismic 
design,  foundation  systems,  materials 
standards,  construction  components, 
glass,  mechanical,  plumbing,  electrical, 
and  elevators. 

(3)  *  '  •  However,  for  earthquake 
loads  (see  §  20O.925b{cM5)).  ASCE  7-88 
is  mandatoiy. 

3.  Section  200.925b  is  amended  by 
revising  the  heading  for  paragraph  (c) 
and  paragraph  (c)(5)  to  read  as  follows: 

§200.92Sb    Residential  and  instftuttonal 
building  code  comparison  items. 

*  *        •        •        « 

(c)  Structural  loads  and  seismic 
design.  *  *  * 

(5)  Earthquake  loads  (in  localities 
identified  by  ASCE  7-aa  (f<wmerly  ANSI 
A58.1-82)  as  being  in  seismic  zones  1, 
2, 3,  or  4.  and  Guam). 

*  •        •        »        •  '' 

4.  Section  200.925c  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

§200.925c    IModei codes. 

*  •        •        •        • 

(c)  Designation  of  Model  Codes.  When 
a  muhifamily  or  care-type  property  is  to 
comply  with  a  model  code,  it  shall 
comply  with  one  of  the  model  codes 


designated  in  paragraphs  (c)(1),  (2).  or 
(3)  of  this  section,  and  with  any  othef 
code  or  codes  identified  in  the  same 
paragraph.  However,  seismic  design  is  a 
mandatory  requirement.  In  addition,  the 
property  shall  comply  with  all  of  the 
standards  that  are  incorporated  into  the 
code  or  codes  by  reference.  By  the  time 
of  application  for  insiuance  or  other 
benefits,  the  developer  or  other 
interested  party  shall  notify  the 
Department  of  the  code  or  group  of 
codes  to  which  the  developer  intends  to 
comply. 

•  •        *       •       • 

5.  Section  200.926  is  amended  by 
revising  paragraph  (c)(2)  and  adding  a 
sentence  at  the  end  of  paragraph  (c)(3), 
to  read  as  follows: 

§200.926    Minimum  property  standards  for 
one  and  two  famity  dwetlings. 

*  •        •        •        • 

(c)*  •  • 

(2)  A  State  or  local  building  code  will 
be  partially  accepted  if  it  regulates  most 
of  the  areas  on  the  list.  However,  no 
code  may  be  partially  accepted  if  it  fails 
to  regulate  the  subarea  for  seismic 
design  (see  §  200.926a(c)(5)),  or  if  it  fails 
to  regulate  subareas  in  more  than  one  of 
the  following  major  areas  listed  in 

§  200.926a:  fire  safety,  light  and 
ventilation,  structural  loads  and  seismic 
design,  foundation  systems,  materials 
standards,  construction  components, 
glass,  mechanical,  plumbing,  and 
electrical. 

(3)  *  •  *  However,  for  earthquake 
loads  (see  §  200.926a(c)(5)),  ASCE  7-68 
is  mandatory. 

6.  Section  200.926a  is  amended  by 
revising  the  heading  of  paragraph  (c) 
and  paragraphs  (c)(3)  and  (cK5).  to  read 
as  follows: 

§  200.926a    Resldentiai  building  code 
comparison  items. 

(c)  Structural  loads  and  seismic 
design.  •  •  • 

(3)  Snow  loads  (for  jurisdictions  with 
snow  loading  conditions  identified  in 
SecUon  7  of  ASCE-7-88  (formeriy  ANSI 
A58.1-82);  •   *   • 

(5)  Earthquake  loads  (for  jurisdictions 
in  seismic  zones  3  or  4,  as  identified  in 
Section  9  of  ASCE-7-88  (formeriy  ANSI 
A5a.l-82)). 


§  200.926c    [AnMnded] 

7.  The  table  Utled  "Schedule  for 
Model  Code  Suppl^nents  to  Local  or 
State  Codes"  in  §  200.926c  is  amended 
by  revising  the  heading,  "Deficient 
major  from  §  200.926a  as  determined  by 
field  office  review",  and  item  (c), 
"Structural  loads  •  •  •  ",  in  the  fiist 


(left-hand)  column,  to  read, 
respectively,  as  follows:  "Deficient 
major  items  from  §  200.926a  as 
detennined  by  field  office  review"  and 

"(c)  Structural  loads  and  seismic  desien 

•  *  •  ■>  " 

§200.928e   (Amended] 

8.  Section  200.926e  is  amended  by 
removing  each  reference  to  "ANSI 
A58.1-82"  where  it  occurs  in 
paragraphs  (b),  (c)  introductory  text  (two 
occurrences),  (c)(2),  and  (d),  and 
replacing  each  occurrence  vrith  the 
reference  "ASCE  7-88". 

§200.037    [Amended] 

9.  Section  200.937(a)(2)  is  amended 
by  revising  the  address.  "1430 
Broadway.  New  York.  NY  10018",  listed 
for  the  American  National  Standards 
Institute,  Inc.,  to  read  as  follows:  "11 
West  42nd  Street,  New  Yoric.  NY 
10036". 

Dated:  June  28,  3994. 
NicoUf  P.  RetsiiiK, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  94-17403  Filed  7-18-94;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  IHealth 
Administration 

29  CFR  Parts  1910, 1915, 1917, 1918, 
1926,  and  1928 

RIN:  1218-AB42 

Retention  of  DOT  Marl(ings,  Placards, 
and  Labels 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTK)fl:  Final  rule. 


SUHttdARY:  OSHA  is  hereby  issuing  a 
final  rule  that  requires  employers  who 
receive  a  package,  transport  vehicle, 
fireight  container,  motor  vehicle  or  rail 
height  car  which  contains  a  hazardous 
material  and  which  is  required  to  be 
marked,  placarded.  or4abeled  in 
accordance  with  the  U.S.  Department  of 
Transportation's  (DOT)  Hazardous 
Materials  Regulations,  to  retain  the 
markings,  placards,  and  labels  on  the 
package,  transport  vehicle,  freight 
container,  motor  vehicle  or  rail  freight 
car.  Such  markings,  placards  and  labels 
generally  must  be  retained  on  packages 
until  the  packaging  is  sufficiently 
cleaned  of  residue  and  purged  of  vapors 
to  remove  any  potential  hazards  and 
retained  on  transport  vehicles,  freight 
containers,  motor  vehicles  or  rail  freight 
cars  until  hazardous  material  which 
requires  the  marking  or  placarding  is 
removed  therefrom.  This  rule  is  issued 
pursuant  to  section  6(b)  of  the 
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Occupational  Safety  aod  Health  Act  of 
1970  (the  Act)  and  in  accordance  with 
section  29  of  Public  Law  101-615.  the 
Hazardous  Materials  liransportation 
Uniform  Safety  Act  of  1990  (HMTUSA). 
DATES:  Effective  date:  This  final  rule 
shall  take  effect  on  October  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  F.  Foster,  OSHA  Office  of  Public 
Affairs,  Room  N-3647i  U.S.  Department 
of  Labor,  200  Constitution  Avenue. 
N.W.,  Washington,  D.^.  20210, 
telephone  (202)  219-«151. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  101-615,  the  Haziirdous  Materials 
Transportation  Uniform  Safiety  Act  of 
1990  (HMTUSA),  104  gtat.  3244.  was 
enacted  by  Congress  on  November  17, 
1990.  Section  29  of  HMTUSA  reads  as 
follows: 

Not  later  than  18  monfks  after  the  date  of 
enactment  of  this  Act,  th«  Secretary  of  Labor, 
in  consultation  with  the  Secretary  of 
Transportation  and  the  Secretary  of  the 
Treasury,  shall  issue  under  section  6(b)  of  the 
Occupational  Safety  and  ^eahh  Act  of  1970 
(29  U.S.C.  655(b))  standa^s  requiring  any 
employer  who  receives  a  package,  container, 
motor  vehicle,  rail  freight  '^^-  aircraft,  or 
vessel  which  contains  a  hazardous  material 
and  which  is  required  to  be  marked, 
placarded,  or  labeled  in  accordance  with 
regulations  issued  under  the  Hazardous 
Materials  Transportation  Act  to  retain  the 
markings,  placards,  and  labels,  and  any  other 
information  as  may  be  re<^uired  by  such 
regulations  on  the  packagp,  container,  motor 
vehicle,  rail  freight  car,  afxraft,  or  vessel, 
until  the  hazardous  mate^als  have  been 
removed  therefrom. 

The  Congressional  rationale  for  this 
requirement  was  provikled  in  Senate 
Report  No.  101-449,  ({1.  16),  as  follows: 

In  November  1988.  six  Kansas  City  firemen 
were  killed  when  the  arsbn-caused  fire  they 
were  fighting  caused  the  riolent  explosion  of 
an  unmarked  truck-traile^  parked  at  a 
highway  construction  sita.  Because  the 
trailer's  hazardous  materifils  placards  had 
been  removed,  the  firemen  were  unaware  of 
the  danger  it  posed.  The  Secretaries  of  Labor, 
Transportation  and  the  Tfeasury  should 
cooperate  in  order  to  ens\lre  that  placards 
and  labels  required  on  hazardous  materials 
and  explosives,  both  in  transportation  and  at 
stationary  facilities,  be  retained  until  such 
materials  have  been  remojved  to  the  extent 
that  they  no  longer  pose  d  safety  risk. 

In  response  to  the  Congressional 
mandate,  OSHA  issueq  a  proposed  rule 
on  September  10. 19931  to  address  the 
requirements  of  HMTUSA  (58  FR 
47690).  A  30-day  periojd  was  provided 
during  which  interested  parties  were 
invited  to  submit  cominents  and 
information  relative  to  the  proposed 
rule.  All  comments  submitted  were 
collected  in  Docket  No^  H-022I.  Exhibit 
No.  5.  and  prefixed  with  "Ex.  5"  or  "Ex. 
L5"  (the  latter  denotes  comments 


received  after  the  close  of  the  comment 
period).  All  comments  received  were 
reviewed  and  considered  in  developing 
this  final  rule.  Most  commenters 
supported  OSHA's  proposal;  however, 
certain  issues  were  raised  that 
persuaded  OSHA  to  modify  the  final 
standard  in  some  respects  or  otherwise 
provide  further  clarification. 

As  with  the  proposed  rule.  OSHA 
believes  that  this  final  rule  will  impose 
no  significant  compliance  burdens  on 
industry.  This  was  also  substantiated  in 
comments  to  the  record. 

Congress  was  specific  in  its  mandate 
to  OSHA  for  this  rule,  and  the  rule  itself 
is  limited  to  implementing  the 
Congressional  mandate.  In  this  final 
rule,  OSHA  has  slightly  elaborated  on 
the  statutory  language  to  the  extent 
necessary  to  ensiu^  that  its 
requirements  are  clear  and  do  not 
impose  undue  burdens  on  affected 
employers  vis-a-vis  other  federal 
regulations.  This  regulation  is 
essentially  a  continuation  of  the  DOT's 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  Parts  171-180).  Employers  may 
wish  to  consult  those  regulations  in 
regard  to  complying  with  this  section. 

Discussion  of  Comments  to  NPRM  and 
Summary  and  Explanation  of  the  Final 
Rule 

OSHA  received  45  comments  in 
response  to  its  Notice  of  Proposed 
Rulemaking  on  the  Retention  of 
Markings  and  Placards.  The  NPRM 
requested  specific  information  on  costs, 
current  practices  with  respect  to  the 
retention  of  DOT  markings,  placards 
and  labels  and  any  foreseeable  problems 
in  achieving  the  requirements  of  the 
proposed  rule. 

Most  commenters  supported  the 
Agency's  approach  in  responding  to  the 
congressional  mandate  for  this  action. 
However,  some  commenters  pointed  out 
potential  soim»s  of  confusion  for 
affected  employers  if  appropriate 
modifications  were  not  made  to  the  final 
rule.  Other  commenters  expressed  a 
need  for  clarification  of  certain  aspects 
of  the  proposal,  particularly  those 
relating  to  the  scope  of  the  standard  and 
the  relationship  between  DOT-required 
labeling  and  that  required  by  OSHA's 
Hazard  Communication  Standard  (HCS) 
at  29  CFR  1910.1200. 

Only  minimal  information  was 
submitted  regarding  costs.  However,  of 
those  commenters  who  responded  to 
this  question,  the  majority  agreed  with 
OSHA's  assessment  that  the  rule  would 
have  only  minimal  economic  impact. 
The  commenters  who  stated  that  the 
costs  would  not  be  insignificant 
appeared  to  base  their  findings  on  what 


OSHA  believes  was  a  misunderstanding 
of  the  intent  of  the  proposed  rule. 

Major  Issues  Raised 

A.  Scope 

The  NPRM  did  not  make  a  distinction 
as  to  the  size  of  packagings  of  hazardous 
materials  for  which  employers  would  be 
required  to  retain  the  necessary  DOT 
marking,  label  or  placard.  A  significant 
number  of  commenters,  however,  (see, 
e.g.,  Exs.  5-3,  5-21,  5-23.  5-24.  5-25, 
5-30,  5-32,  5-34,  5-35  and  5-36) 
pointed  out  that  without  restricting  the 
regulation  to  bulk  packaging,  employers 
would  be  faced  with  confusing, 
redundant,  and  sometimes,  inconsistent 
labeling  requirements  between  DOT  and 
OSHA's  HCS.  (There  was  no  criticism 
about  the  retention  provisions  for 
transport  vehicles,  freight  containers, 
motor  vehicles  or  rail  freight  cars.) 

The  HCS  requires,  in  29  CFR 
1910.1200  (f),  that  manufacturers, 
importers,  and  distributors  label,  tag,  or 
mark  any  containers  of  hazardous 
materials  leaving  the  workplace  with 
the  identity  of  the  hazardous  material, 
appropriate  hazard  warnings  and  the 
name  and  address  of  the  chemical 
manufacturer,  importer  or  other 
responsible  party.  The  HCS  further 
requires  that  such  labels,  tags  and 
markings  be  affixed  in  a  manner  that 
does  not  conflict  with  the  HMR. 
Consequently,  the  HCS  warning  labels, 
tags  or  markings  do  not  appear  on  the 
outer  packagings  of  combination 
packagings  (e.g.,  bottles  in  a  box).  The 
inner  packagings  are  required  to  be 
labeled  in  accordance  with  the  HCS, 
while  the  outside  packaging  is  marked 
or  labeled  in  accordance  with  the  HMR. 
However,  in  some  cases  the  DOT  label 
and  marking  may  appear  on  the  same 
non-bulk  packages  as  those  required  to 
be  labeled  under  the  HCS.  This  situation 
caused  concern  among  commenters  who 
questioned  the  need  to  retain  DOT 
labels  and  marking  where  labeling  was 
already  required  under  HCS. 

The  Amoco  Corporation  (Ex.  5-21) 
summarized  its  concerns  as  follows: 

Amoco  supports  OSHA's  proposal 
requiring  employers  who  receive  bulk 
packages  of  materials  defined  as  hazardous 
*  *  *  to  maintain  the  markings,  labels,  or 
placards  in  accordance  with  the  requirements 
set  forth  in  49  CFR  Part  171  to  180.  However, 
we  feel  that  retention  and  maintenance  of  the 
markings  and  labels  for  non-bulk  packages 
would  be  significantly  burdensome  to  both 
laige  and  small  businesses  alike. 

•  *  •  We  approve  of  OSHA  limiting  their 
rulemaking  to  the  intent  expressed  by 
Congress,  and  from  the  rationale  excerpted 
fix>m  the  report,  we  believe  that  intent 
focused  solely  on  hazardous  materials 
transported  in  bulk  packages. 
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Similar  concerns  were  expressed  by 
the  Organization  Resources  Counselors 
(Ex.  5-23): 

*  •  •  mhe  proposed  rule  raises  concerns 
over  the  broad  range  of  containers  proposed 
to  be  covered,  f  n  achieving  the  congressional 
mandate,  we  believe  the  .njle  should  be 
limited  to  requirements  for  retention  and 
maintenance  of  placards  on  bulk  containers, 
such  as  truck  trailers  and  rail  tank  cars,  only. 

"  *  •  ORG  believes  the  congressional 
mandate  does  not  extend  to  labeling  of  non- 
bulk  ctmtainers  for  which  labeling 
requirements  already  exist  under  other 
mguiations. 

If  the  final  rule  were  to  apply  to  non- 
bulk  packagings,  according  to  at  least 
one  commenter.  potential  liability 
issues  could  arise.  With  respect  to 
replacing  labels  that  may  be  lost  or 
deteriorated.  Oxychem  (Ex.  5-35) 
cautioned: 

•  •  •  Sending  a  replacement  placard  for 
bulk  shipping  containers  does  not  pose  a 
Utility  issue  for  a  company  because  the 
product  is  easy  to  trace  through  the 
transportation  equipment  number.  •  •  • 
[SJendicg  a  replacement  label  to  be  affixed  by 
nonvendor  empioyees  to  a  nonbulk  package 
raises  several  liability  issues.  The  nonbulk 
package  could  be  mislabeled  resulting  in 
improper  handling  or  misuse  of  the  product 

OSHA  has  crafted  language  which  it 
concludes  fulfills  the  intent  of  the 
statute,  is  protective  of  employees  and 
meets  the  concerns  of  the  commenters. 
All  bulk  packages  must  at  all  times 
retain  their  CKDT  marking  until  they  are 
cleaned  or  purged.  Such  packages  are 
often  reshipped  and  the  large  size  of  the 
DOT  marking  is  a  safety  advantage.  DOT 
markings  must  be  retained  on  non-bulk 
packages  which  will  be  reshipped. 
Clearly,  the  DOT  marking  is  needed  for 
reshipment. 

However,  OSHA  concludes  that  the 
OSHA  HCS  label  is  fully  protective  for 
all  employees  and  emergency 
responders  for  non-bulk  packages  which 
will  not  be  reshipped.  That  lat«l  was 
designed  to  protect  against  all  types  of 
hazards.  OSHA  concludes  therefore  that 
it  will  be  sufficient  if  an  HCS  label  is  on 
a  non-bulk  package  when  it  is  out  of 
transpjortation,  will  not  be  reshipped 
and  is  at  its  final  location  at  a  factory 
or  other  worksite.  This  should  respond 
to  the  commenters  who  feared  that 
retaining  both  HCS  and  DOT  labels  at 
that  stage  might  confuse  their 
employees. 

Additional  concerns  were  expressed 
regarding  the  labeling  of  inner 
packagings  of  combination  packagings. 
For  example,  Penske  Truck  Leasing  Co. 
(Ex.5-20)  stated: - 

*  •  •  Manufacturers  and  distributors  pack 
hazardous  materials  for  transportation  in 
various  packaging,  i.e.,  cans,  plastic  cases. 
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Similar  concerns  were  expressed  by 
the  Organization  Resoiirces  Counselors 
(Ex.  5-23): 

•  •  •  iTJhe  proposed  rule  raises  concenxs 
over  the  broad  range  of  containers  proposed 
to  be  covered,  f  n  achieving  the  congressional 
mandate,  we  believe  the  ruie  should  be 
limited  to  requirements  for  retention  and 
maintenance  of  placards  on  bulk  containers, 
such  as  truck  trailCTs  and  rail  tank  cars,  only. 

•  •  •  ORG  believes  the  congressional 
mandate  does  not  extend  to  labeling  of  non- 
bulk  ccmtainers  for  which  labeling 
requirements  already  exist  under  other 
regulations. 

If  the  final  rule  were  to  apply  to  non- 
bulk  packagings,  according  to  at  least 
one  commenter.  potential  liability 
issues  could  arise.  With  respect  to 
replacing  labels  that  may  be  lost  or 
deteriorated,  Oxychem  (Ex.  5-35) 
cautioned: 

•  *  •  Sending  a  replacement  placard  for 
bulk  shipping  containers  does  not  pose  a 
liability  issue  for  a  company  because  the 
product  is  easy  to  trace  through  the 
transportation  equipment  number.  •  •  • 
ISjeDdicg  a  replacement  label  to  be  affixed  by 
nonvendor  employees  to  a  nonbulk  package 
raises  several  liability  issues.  The  nonbulk 
package  could  be  mislabeled  resulting  in 
improper  handling  or  misuse  of  the  product 

OSHA  has  crafted  language  which  it 
concludes  fulfills  the  intent  of  the 
statute,  is  protective  of  employees  and 
meets  the  concerns  of  the  commenters. 
All  bulk  packages  must  at  all  times 
retain  their  IX)T  marking  until  they  are 
cleaned  or  purged.  Such  packages  are 
often  reshipped  and  the  large  size  of  the 
DOT  marking  is  a  safety  advantage.  DOT 
markings  must  be  retained  on  non-bulk 
packages  which  will  be  reshipped. 
Clearly,  the  DOT  marking  is  needed  for 
reshipment. 

However,  OSHA  concludes  that  the 
OSHA  HCS  label  is  fully  protective  for 
all  employees  and  emergency 
responders  for  non-bulk  packages  which 
will  not  be  reshipped.  That  label  was 
designed  to  protect  against  all  types  of 
hazards.  OSHA  concludes  therefore  that 
it  will  be  sufficient  if  an  HCS  label  is  on 
a  non-bulk  package  when  it  is  out  of 
transpjortation,  will  not  be  reshipped 
and  is  at  its  final  location  at  a  factory 
or  other  worksite.  This  should  respond 
to  the  commenters  who  feared  that 
retaining  both  HCS  and  DOT  labels  at 
that  stage  might  confuse  their 
employees. 

Additional  concerns  were  expressed 
regarding  the  labeling  of  inner 
packagings  of  combination  packagings. 
For  example.  Penske  Truck  Leasing  Co. 
(Ex.5-20)  stated: - 

"  *  •  Manufacturers  and  distributors  pack 
hazardous  materials  for  transportation  in 
various  packaging,  i.e.,  cans,  plastic  cases. 


cylinders,  etc.  These  receptacles  generally 
require  an  outer  packaging  for  various 
reasons  such  as  ease  of  handling, 
palletization,  and  storage.  The  packaging  may 
contain  one  or  more  receptacles  (containers) 
of  the  same  hazardous  material.  The 
packaging  is  properly  labeled  with  the  DOT 
hazard  warning.  Upon  entering  the 
workplace,  the  employer  •  •  •  removes  the 
packaging  to  find  that  the  receptacle  is  not 
marked  with  the  corresponding  DOT  hazard 
label  and  markings.  •  •  •  Under  the 
proposed  rule,  it  is  implied  that  the  employer 
would  have  to  label  and  mark  each  container 
in  this  situation. 

The  above  commenter  was  also 
concerned  that  the  rule  would  require 
the  labeling  of  packages  that,  when  in 
transportation,  are  excepted  from  the 
labeling  requirement  of  the  DOT"s  HMR. 
It  was  not  OSHA's  intention  to  require 
labeling  of  containers  that  were  not 
originally  required  to  be  labeled  in 
accordance  with  the  DOT's  HMR.  As 
previously  stated,  this  final  rule  requires 
employers  to  retain  labels  on  packages, 
this  rulemaking  does  not  require 
emploj'ers  to  label  the  packages.  Inner 
packagings  removed  from  an  outer 
packaging  that  is  required  to  be  marked 
or  labeled  under  DOT's  HMR  are  not 
required  to  ha\'e  the  DOT  marking  or 
label  affixed.  However,  those  inner 
packages  are  required  to  have  the  OSHA 
HCS  label.  If  the  inner  packages  are  to 
be  reshipped,  they  would,  of  course, 
need  the  appropriate  DOT  label.  In 
addition,  packages  which  are  excepted 
from  the  DOT's  marking,  labeling  or 
placarding  requirements,  are  not 
required  under  the  DOT's  HMR  to  be 
marked,  labeled  or  placarded  when 
stored  at  the  workplace,  but  they  would 
be  required  to  be  labeled  under  the 
OSHA  HCS. 

One  commenter  pointed  out  that 
sometimes  employers  receive  hazardous 
materials  which  have  the  DOT-required 
labels  affixed  and  subsequently  store 
them  at  remote  sites  in  trailers  that  are 
not  intended  for  transportation  and 
therefore  are  not  required  to  be 
placarded  (Ex.  5-2).  The  situation  that 
the  comnv;i;ter  raises  is  a  small  part  of 
a  much  brcader  problem.  OSHA 
believes  that  the  communication  of 
hazards  at  all  stoi^ge  locations  (e.g. 
trailers,  warehouses  and  storage  tanks) 
is  an  important  area  for  consideration. 
However,  this  issue  is  not  writhin  the 
scope  of  the  statute  directing  this 
rulemaking. 

In  another  matter  related  to  the  scopw 
of  this  rule,  the  AmeVica;n  Trucking 
Association  requested  a  clarification  as 
to  whether  the  rule  placed  an  obligation 
on  operators  of  transport  vehicles  (5- 
22).  Similarly,  the  Agricultural  Retailers 
Association  (Ex.  L5-37)  wanted 
assurance  that  the  responsibility  for 


retaining  DOT  placards,  markings  and 
labels  transfers  to  the  receiving 
employer.  In  response  to  both  concerns, 
the  final  rule  applies  to  the  employer 
who  receives  the  containers  of 
hazardous  materials  and  not  the  person 
responsible  for  transporting  such 
material  luiless  the  material  is  still 
under  the  control  of  the  transporter  at 
its  final  destination  when  it  is  out  of 
=  transportation. 

B.  Discrepancy  Between  DOT  and 
OSHA  Definitions  of  Flammable  and 
Combustible 

A  number  of  commenters  (Exs.  5-9, 
5-25,  5-29,  5-34  and  L5-41)  raised  the 
issue  of  the  discrepanq,'  between  DOT 
and  OSHA  with  respect  to  the 
definitions  of  flammable  and 
combustible  liquids.  Commenters 
correctly  stated  that  OSHA  defines  a 
fiammable  liquid  as  one  with  a 
flashpoint  less  than  100°  F.  and  a 
combustible  liquid  as  one  with  a 
flashpoint  between  100"  F  and  200'  F. 
Commenters  stated  that  DOT  defines  a 
flammable  liquid  as  a  material  with  a 
flashpoint  of  below  141°  F.  and  a 
combustible  liquid  as  a  m.aterial  with  a 
flash  point  greater  than  141°  F  but 
below  200°  F.  OSHA  has  conferred  with 
the  DOT  on  this  issue  and  was  informed 
that  while  these  statements  are  correct, 
DOT  does  allow  in  49  CFR  173.150  (f), 
for  domestic  transportation,  flammable 
liquids  with  a  flash  point  greater  than 
100°  F  to  be  reclassed  as  a  combustible 
liquid.  A  combustible  liquid  is  not 
required  to  be  labeled  under  DOT's 
HMR  and.  therefore,  the  provisions  of 
this  rule  regarding  the  retention  of 
required  DOT  labels  would  not  apply. 
OSHA  believes  that  this  clarification 
should  satisfy  the  concerns  of 
commenters  who  raised  the  issue  of 
combustible  and  flaitimable  liquids 
being  defined  differently  by  OSHA  and 
DOT.  However,  the  broader  issue  of  . 
different  definitions  presents  other 
technical,  policy  and  legal  issues  and 
involves  many  institutions  nationally 
and  intemstionally.  These  issues  cannot 
be  properly  addressed  nor  be  solved  in 
this  rulemaking. 

C.  Duration  Required  for  Petention  of 
Hazard  Warnings 

Paragraph  (a)(1)  of  the  proposed 
standard  required  that  markings, 
placards  and  labels  remain  on  the 
package,  freight  container,  etc.  of 
hazardous  material  until  the  hazardous 
materials  are  removed  therefrom  so  that 
they  no  longer  pose  a  health  or  safety 
risk.  A  number  of  comments  (see,  e.g. 
Exs.  5-10.  5-13,  5-17.  5-23,  5-25.  5-27. 
5-29,  5-34,  5-36,  L5-40.  L5-41  and  L5- 
42)  suggested  that  the  language  in  this 
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provision  was  ambigudus  and 
employers  would  be  uncertain  as  to 
when  DOT  labels,  placards  and 
markings  could  be  removed  without 
being  in  violation  of  thjB  rule.  Various 
suggestions  were  offer^  regarding  how 
to  clarify  this  issue,  ranging  from 
deleting  paragraph  (a)(1)  (Exs.  5-25,  5- 
29,  L5— 40)  to  allowing  removal  of  the 
markings  and  placards{as  long  as  no 
more  than  a  de  minimi^  amoimt  of  the 
hazardous  material  reif  ains  in  a 
container  (Ex  5-10). 

In  the  final  standard  jOSHA  has     ' 
amended  the  language  dn  paragraphs  (a) 
and  (b)  so  that  it  is  now  clear. 
Employers  need  only  retain  the  EKDT 
label,  marking  or  placard  until  such 
time  as  the  packaging  which  contained 
the  hazardous  material  is  sufHciently 
cleaned  of  residue  and|purged  of  vapor 
to  remove  any  potential  hazard. 
Paragraph  (b),  which  requires  the 
retention  of  markings  ^d  placards  on 
transf>ort  vehicles,  etc.!  states  that 
markings  and  placardslmay  be  removed 
from  transport  vehicle*  if  the  transport 
vehicle  no  longer  contains  hazardous 
material  subject  to  the  marking  or 
placarding  requirements  of  the  DOT'S 
HMR.  In  tJ^e  altemativ#,  employers  will 
be  in  compliance  if  [hay  choose  to  retain 
the  appropriate  EXDT  hazard  warning  on 
packaging  containing  qnly  the  residue  of 
the  hazardous  chemics|l  in  the  same 
manner  as  when  it  confined  a  greater 
quantity  of  the  hazardous  material. 

In  the  ca.se  where  an  outside  package, 
(including  transport  vehicles),  contains 
smaller  packages  of  hazardous 
materials,  DOT  hazard  iwamings  need  be 
retained  on  the  outside  packaging  only 
until  the  inner  packages  are  removed. 
However,  if  a  contained  package  leaks 
into  the  outer  packagirig,  the  cleaning 
and  purging  requireme  nt  applies. 

D.  Other  Issues 

The  Edison  Electric  Institute  (Ex  5- 
26)  requested  an  exemption  from  this 
standard  for  Nuclear  Regulatory 
Commission  licensees  Whose 
radioactive  material  handling  practices 
are  already  regulated  ty  the  NRC  This 
request  was  made  on  the  basis  of  a 
Memorandum  of  Understanding  (MOU) 
between  the  NRC  and  6SHA  which 
gives  the  NRC  jurisdiction  in  regulating 
most  situations  involving  hazards  that 
may  be  associated  witli  NRC-licensed 
nuclear  facilities,  including  worksite 
conditions  which  affect  the  safety  of 
radioactive  materials  apd  thus  the 
health  and  safety  of  workers. 

The  MOU,  however,  I  is  not  relevant  in 
this  case  since  OSHA  is  not  regulating 
radioactive  materials  themselves  but  is 
only  requiring  an  extension  of  DOT 
requirements.  Since  thp  DOT 


requirements  already  apply  to 
employers  handling  radioactive 
materials,  this  standard  does  not 
represent  any  change.  Therefore, 
including  an  exemption  in  the  standard 
is  not  appropriate. 

There  was  some  confusion  regarding 
paragraph  (a)(2)  of  the  proposed  rule 
which  required  that  markings,  placards 
and  labels  be  maintained  in  a  manner 
that  ensiu^s  the  legend  is  visible.  In 
eiTect,  all  that  was  intended  by  this 
provision  was  to  assure  that  the  label, 
placard,  or  marking  be  kept  sufficiently 
clean  (unobscured  by  dust,  dirt,  mud, 
etc.)  that  it  would  be  easily  seen  in  the 
event  of  an  emergency  or  as  necessary 
to  prevent  a  hazardous  situation.  The 
provision  was  never  intended  to  place 
restrictions  on  how  or  where  DOT- 
labeled  materials  should  be  stored. 
However,  since  one  commenter  (Ex.  L5- 
42)  objected  to  the  use  of  the  term 
"legend,"  the  provision  has  been 
revised  as  paragraph  (c)  in  the  final  rule 
to  read:  "Such  markings,  placards  and 
labels  shall  be  maintained  in  a  manner 
that  assures  they  are  readily  visible." 
This  does  not  mean  that  non-bulk 
p>ackages  with  DOT  labels  that  are 
stored  in  a  warehouse  (e.g.  cartons 
containing  4-gallon  cans  of  a  hazardous 
material)  have  to  be  arranged  in  a 
manner  which  allows  every  label  to  be 
in  view  at  all  times.  Rather  it  requires 
that  where  DOT  hazard  warnings  are 
required  to  be  retained,  that  such 
warnings  are  maintained  in  a  manner 
that  ensures  that  the  message  which  the 
hazard  warning  is  intended  to  convey  is 
not  compromised.  In  other  words,  at 
least  some  labeling  should  be  visible  for 
each  type  of  hazardous  material. 

Additional  minor  changes  were  also 
suggested  (Exs.  5-33  and  L5-42)  that 
OSHA  agrees  are  appropriate  for 
completeness  and  has  incorporated  in 
the  final  rule.  Specifically,  the  title  of 
the  final  rule  has  been  amended  to 
include  the  term  "label."  The  terms 
"aircraft"  and  "vessel"  have  been 
deleted  from  the  regulatory  text  as  there 
are  no  specific  DOT  requirements  to 
affix  warning  labels  to  an  aircraft  or 
vessel.  The  term  "container"  was  also 
changed  to  "freight  container"  as  Ex.  5- 
33  suggested.  The  section  hes  been 
editorially  revised  in  order  to  be  more 
consistent  with  the  DOT'S  HMR  and  in 
order  that  the  section  is  more  readily 
understandable.  For  example,  the 
requirements  for  p)ackages  versus 
transport  vehicles  have  been  separated 
into  two  separate  paragraphs. 

Suggestions  also  were  made  (Exs.  5- 
19  aiiof  5-25)  to  delete  the  phrase 
"*  *  *  and  other  information  as  may  be 
required  by  such  regulations  •  •  *" 
from  paragraph  (a).  The  commenters 


were  concerned  that  the  phrase  might  be 
interpreted  as  requiring  materials  not 
designed  for  display  (e.g.  manifests)  to 
be  kept  on  the  container,  package,  etc. 
by  the  receiving  employer.  While  this 
language  was  consistent  with  Section  2fl 
of  HMTUSA,  OSHA  did  not  intend  it  to 
place  an  additional  burden  on 
employers.  OSHA  is  therefore  removing 
this  language  frvm  the  final  rule  to 
eliminate  any  misconceptions  about  the 
requirements  of  the  final  rule. 

Several  commenters  suggested  that 
OSHA  should  go  beyond  the 
Congressional  mandate  in  developing 
this  rule.  For  example,  the  Laborers' 
Health  &  Safety  Fund  of  North  America 
recommended  that  the  rule  be  expanded 
to  cover  hazardous  materials  being 
loaded  or  stored  prior  to  shipment  (Ex. 
5-8).  DOT'S  regulations  generally  do  not 
apply  until  a  material  is  offered  for 
transportation.  To  require  marking, 
labeling  or  placarding  in  accordance 
with  the  HMR  prior  to  a  material  being 
offered  for  transportation  is  beyond  the 
scope  of  this  rulemaking. 

TTie  New  York  Department  of  State 
pointed  out  that  mixed  loads  of 
hazardous  materials  are  identified  with 
the  all  purpose  "dangerous"  placard'. 
While  die  vehicle  may  be  parked,  the 
shipping  p)apers  may  have  been  taken 
away  by  the  driver,  thus  removing  a 
vital  asset  to  the  identification  of 
hazards  of  the  contents  (Ex.  5-14). 
OSHA  interprets  the  Congressional 
mandate  to  be  limited  to  the  retention 
of  DOT  hazards  warnings  which  are 
designed  for  display.  Consequently, 
shipping  papers  are  not  included. 

Finally,  Growmark  suggested  that  this 
rulemaking  presents  OSHA  with  an 
opportunity  to  consider  making  all 
hazard  warnings  on  vehicles, 
warehouses,  storage  tanks,  etc.  more 
uniform  so  that  emergency  responders 
could  recognize  and  respond  to  one  type 
of  marking  instead  of  having  to  learn 
dual  systems  (Ex,  5-11). 

OSHA  is  aware  that  employers  and 
others  have  expressed  a  need  for 
consistency  in  labeling  practices. 
However,  this  issue  is  beyond  the  scope 
of  the  specific  authorizing  statute  and  . 
would  require  a  major  and  lengthy 
interagency  approach  to  complete. 
Moreover,  the  Agency  published  a 
Request  for  Information  in  the  context  of 
the  Hazard  Communication  Standard  on 
May  17, 1990  (see  55  FR  20580).  The    ' 
issue  is  still  being  considered  with 
respect  to  what  action  the  Agency 
should  take  in  the  context  of  that 
standard. 

In  a  similar  matter  concerning  the 
authority  granted  the  Agency  by  the 
HMTUSA  legislation,  at  least  one 
commenter  OEx.  5-4)  suggested  that 
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since  the  real  issue  addressed  in  the 
legislation  was  hazard  communication, 
the  requirement  to  retain  DOT  hazard 
warnings  should  have  been  integrated  in 
the  Hazard  Commimication  Standard  in 
lieu  of  issuing  a  separate  regulation. 
OSHA,  however,  believes  that  Congress 
was  quite  specific  in  its  instructions  to 
the  Secretary  of  Labor  that  this 
requirement  apply  to  DOT  regulations 
and  that  it  be  addressed  as  a  separate 
rule.  Paragraph  (d)  does,  however,  make 
this  final  rule  better  integrated  with  the 
Hazard  Communication  Standard. 

Finally,  Amoco  (Ex.  5-21)  raised  the 
issue  of  whether  the  riile  would  apply 
to  an  employer's  current  inventory  of 
DOT-labeled  materials  and  whether 
changes  to  the  existing  markings  and 
labels  would  be  required.  In  response  to 
this  comment,  the  Agency  is  allowing 
90  days  following  publication  of  the 
final  rule  in  the  Federal  Register  for 
employers  to  come  into  compliance. 
The  rule  requires  no  changes  in  the 
content  of  the  label.  However,  OSHA  is 
providing  what  it  believes  is  sufficient 
time  for  employers  to  replace  labels, 
markings  or  placards  that  may  have 
been  removed,  or  to  empty  containers  of  " 
hazardous  materials.  Once  the  effective    - 
date  of  the  rule  has  passed,  employers 
will  be  subject  to  OSHA  citations  if 
packages,  transport  vehicles,  freight  - 
containers,  etc.  of  hazardous  materials 
covered  by  DOT's  HMR  are  present  in 
the  workplace,  do  not  have  the 
appropriate  DOT  hazard  warning  and 
violate  the  standard.  It  is  not  possible 
for  OSHA  compliance  officers  to  readily 
know  the  date  transport  vehicles  or 
packages  were  received  and  DOT 
warnings  were  removed.  The  90-day 
period  is  a  realistic  time  in  which  to 
replace  removed  placards,  markings  or 
labels  or  to  empty  containers. 

Because  Congress  has  directed  that 
OSHA  issue  this  regulation  for  all 
employers  covered  by  the  OSH  Act,  this 
notice  includes  separate  but  identical 
standards  for  general  industry 
(§  1910.1201),  construction  (§  1926.60), 
shipyards  {§  1915.100),  marine 
terminals  (§  1917.29)  and  longshoring 
(§1918.100).  The  general  industry 
standard  will  also  be  added  to  the  list 
of  Part  1910  standards  which  apply  to 
agricultural  operations,  as  a  nevy 
paragraph  (a)(7)  of  §1928.21. 

As  with  the  proposed  rule,  OSHA  has 
consulted  with  delegated  officials  of  the     < 
Secretary  of  Transportation  and  the 
Secretary  of  the  Treasury,  as  required  by 
HMTUSA,  in  preparing  this  final  rule. 

Regulatory  Flexibility  Act 

OSHA  has  not  performed  a  Regulatory 
Impact  Analysis  for  this  standard  since 
adoption  of  the  proposed  requirements 
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since  the  real  issue  addressed  in  the 
legislation  was  hazard  communication, 
the  requirement  to  retain  DOT  hazard 
warnings  should  have  been  integrated  in 
the  Hazard  Commimication  Standard  in 
lieu  of  issuing  a  separate  regulation. 
OSHA.  however,  believes  that  Congress 
was  quite  specific  in  its  instructions  to 
the  Secretary  of  Labor  that  this 
requirement  apply  to  DOT  regulations 
and  that  it  be  addressed  as  a  separate 
rule.  Paragraph  (d)  does,  however,  make 
this  final  rule  better  integrated  with  the 
Hazard  Communication  Standard. 

Finally,  Amoco  (Ex.  5-21)  raised  the 
issue  of  whether  the  rule  would  apply 
to  an  employer's  current  inventory  of 
DOT-la1)eled  materials  and  whether 
changes  to  the  existing  markings  and 
labels  would  be  required.  In  response  to 
this  comment,  the  Agency  is  allowing 
90  days  following  pubhcation  of  the 
final  rule  in  the  Federal  Register  for 
employers  to  come  into  compliance. 
The  rule  requires  no  changes  in  the 
content  of  the  label.  However,  OSHA  is 
providing  what  it  believes  is  sufficient 
time  for  employers  to  replace  labels, 
markings  or  placards  that  may  have 
been  removed,  or  to  empty  containers  of 
hazardous  materials.  Once  the  effective 
date  of  the  rule  has  passed,  employers 
will  be  subject  to  OSHA  citations  if 
packages,  transport  vehicles,  freight  , 
containers,  etc.  of  hazardous  materials 
covered  by  DOT's  HMR  are  present  in 
the  workplace,  do  not  have  the 
appropriate  DOT  hazard  warning  and 
violate  the  standard.  It  is  not  possible 
forOSHA  compliance  officers  to  readily 
know  the  date  transport  vehicles  or 
packages  were  received  and  DOT 
warnings  were  removed.  The  90-day 
period  is  a  realistic  time  in  which  to 
replace  removed  placards,  markings  or 
labels  or  to  empty  containers. 

Because  Congress  has  directed  that 
OSHA  issue  this  regulation  for  all 
employers  covered  by  the  OSH  Act,  this 
notice  includes  separate  but  identical 
standards  for  general  industry 
(§  1910.1201),  construction  (§  1926.60). 
shipyards  (§  1915.100),  marine 
terminals  (§  1917.29)  and  longshoring 
(§1918.100).  The  general  industry 
standard  will  also  be  added  to  the  list 
of  Part  1910  standards  which  apply  to 
agricultural  operations,  as  a  new 
paragraph  (a)(7)  of  §  1928.21. 

As  with  the  proposed  rule.  OSHA  has 
consulted  with  delegated  officials  of  the 
Secretary  of  Transportation  and  the 
Secretary  of  the  Treasury,  as  required  by 
HMTUSA,  in  preparing  this  final  rule. 

Regulatory  Flexibility  Act 

OSHA  has  not  performed  a  Regulatory 
Impact  Analysis  for  this  standard  since 
adoption  of  the  proposed  requirements 


would  add  no  new  regulatory  burden  on 
employers  with  respect  to  either  cost  or 
information  collection. 

Executive  Orders  12866, 12612,  and 
12778 

This  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866.  It  also  does  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12612.  This  rule  has 
been  certified  in  accordance  with 
Executive  Order  12778  regarding  Civil 
Justice  Reform. 

Paperwork  Reduction  Act 

This  rulemaking  action  imposes  no 
paperwork  burdens  under  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  29  CFR  Parts  1910, 
1915, 1917, 1918, 1926,  and  1928 

Occupational  safety  and  health, 
hazardous  materials  transportation, 
hazardous  substances,  explosives, 
chemicals,  health,  safety. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210. 

Accordingly,  pursuant  to  section  29  of 
the  Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (Pub.  L. 
101-615, 104  Stat.  3244),  sections  4  and 
6(b)  of  the  Occupational  Safety  and 
Health  Act  (29  U.S.C.  653,  655).  Sec.  41, 
Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  941),  Sec. 
107,  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  333),  Secretary 
of  Labor's  Order  No.  1-90  (55  FR  9033) 
and  29  CFR  Part  1911,  Parts  1910, 1915, 
1917, 1918, 1926  and  1928  of  29  CFR 
are  amended  as  set  forth  below. 

Signed  this  14th  day  of  July  1994. 
Joseph  A.  Dear. 
Assrstant  Secretary  of  Labor. 

OSHA  is  amending  Parts  1910, 1915, 
1917, 1918,  1926,  and  1928  of  Title  29 
of  the  Code  of  Federal  Regulations  as 
follows: 


PART  191(>-OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

PART  1915— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARD  EMPLOYMENT 

PART  1917-WARINE  TERMINALS 

PART  1918— SAFETY  AND  HEALTH 
REGULATIONS  FOR  LONGSHORING 

PART  1926— SAFETY  AND  HEALTH 
REGULATIONS  FOR  CONSTRUCTION 

1.  The  authority  citation  for  subpart  Z 
of  Part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  6.  8  Occupational  Safety 
and  Health  Act.  29  U.S.C.  655,  657:  Secretary 
of  Labor's  Order  12-71  (36  FR  8754),  9-76 
(41  FR  25059).  9-83  (48  FR  35736)  or  1-90 
(55  FR  9033),  as  applicable;  and  29  CFR  Part 
1911.  , 

All  of  subpart  Z  issued  under  section  6(b) 
of  the  Occupational  Safety  and  Health  Act. 
except  those  substances  which  have  exposure 
limits  listed  in  Tables  Z-1.  Z-2  and  Z-3  of 
29  CFR  1910.1000.  The  latter  were  issued 
under  Section  6(a)  (29  U.S.C.  655(a)). 

Section  1910.1000.  Tables  Z-1.  Z-2  and  Z- 
3  also  issued  under  5  U.S.C  533.  Section 
1910.1000,  Tables  Z-1,  Z-2  and  Z-3  not 
issued  under  29  CFR  Fart  1911  except  for  the 
arsenic  (organic  compounds),  benzene  and 
cotton  dust  listings. 

Section  1910.1001  also  issued  under  Sec. 
107  of  Contract  Work  Hours  and  Safety 
Standards  Act,  40  U.S.C.  333. 

Section  1910.1002  not  issued  under  29 
U.S.C.  655  or  29  CFR  Part  1911;  also  issued 
under  5  U.S.C.  553. 

Section  1910.1025  also  issued  under  5 
U.S.C.  553. 

Section  1910.1043  also  issued  under  5 
U.S.C.  551  et  seq. 

Section  1910.1201  also  issued  under  Sec. 
29.  Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (Public  L.aw  101- 
615. 104  Stat.  3244  (49  U.S.C.  1801-1819  and 
5  U.S.C.  553). 

Sections  1910.1200. 1910.1499  and 
1910.1500  also  issued  under  5  U.S.C.  553. 

2.  The  authority  citation  for  part  1915 
is  revised  to  read  as  follows: 

Authority:  Sec.  41 ,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941); 
Sees.  4,  6,  8,  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653.  655,  657); 
Secretary  of  Labor's  Order  Nos.  12-71  (36  FR 
8754),  8-76  (41  FR  25059).  9-83  (48  FR 
35736)  or  1-90  (55  FR  9033)  as  applicable; 
and  29  CFR  part  1911. 

Section  1915.99  also  issued  under  5  U.S.C 
553. 

Section  1915.100  also  issued  under  Section 
29.  Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (Public  Law  101- 
615. 104  Stat.  3244  (49  U.S.C.  1801-1819  and 
5  U.S.C.  553). 

3.  The  authority  citation  for  part  1917 
is  revised  to  read  as  follows: 
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AiMkantyz  Sec.  41,  Lofig^hore  and  Kubor 

Workers'  Compensabon  Act  (33  VS.C  941); 
sees.  4. 6.  8.  Occupational  Safety  and  Health 
Act  of  1970 129  U.S.C.  6$3.  655,  657); 
Secretary  of  Labor's  Ordtr  Nos.  12-71  (36  FR 
8754).  8-76  (41  FR  25059).  9-«3  (48  FR 
35736)  or  1-90  (55  FR  9033)  as  applicable; 
29  CFR  Part  1911. 

SectioD  1917.28  also  is  sued  underS  U.S.C 
553.  ' 

Section  1917.129  also  issued  under  Sec 
29.  Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (Public  Law  101- 
615. 104  Stat  3244)  and  i  U.S.C.  553. 

4.  The  authority  citjition  for  part  1918 
is  revised  to  read  as  fc  LIows: 

Autboriiy:  Sec  41,  Lo^gsbore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C  941); 
sees.  4, 6,  8.  Occupationiti  Safety  and  Health 
Act  of  1970  (29  U.S.C.  6^3,  655,  657); 
Secretary  of  Labor's  Ord^r  Nos.  12-71  (36  FR 
8754).  8-76  (41  FR  2505*).  9-83  (48  FR 
35736)  or  1-90  (55  FR  9C  33)  as  applicable. 

Section  1918.90  also  i<  siied  under  5  U.S.C 
553  and  29 CFR  Part  191 1. 

Section  1918.100  also  issued  under  Sec 
29.  Hazardous  Materials  Transportation 
UnifcwTO  Safety  Act  of  19  90  (Public  Law  101- 
615.  104  Stat.  3244  (49  use.  1801-1819.5 
U.S.C  553.  and  29  U.S.Q  Part  1911). 


5.  The  authority  citdtion 
of  part  1926  is  revised 
follows: 


AotiiorTrjr:  Sec.  107.  Contract 
and  Safety  Standards  Ac 
Safety  Act)  (40  U.S.C. 
Occupational  Safety  and  [Health 
(29  U.S.C.  653.  655.  657) 
Order  Nos.  12-71  (36  FR 
25059).  9-83  (48  FR  357:^6) 
9033)  as  applicable 

Section  1926.59  also  i: 
553  and  29  CFR  Part  191 

Section  1926.60  also  i: 
Hazardous  Materials  Traisportat 
Safety  Act  of  1990  (Publi|: 
Stat.  3244).  5  U.S.C 
1911. 


Work  Hours 
(Construction 
);  sees.  4, 6,  8. 

Act  of  1970 
Secretary  of  Labor's 
8754).  8-76  (41  FR 
or  1-90  (55  FR 


.553. and 


PARTS  1910, 1915, 1^17, 1918,  AND 
1926— [AMENDED} 


6.  Parts  1910,  1915. 
subpart  B;  1918.  su 
subpart  D  of  Title  29 
Federal  Regulations 
adding  identical 
§§1910.1201.1915. 
1918.100  and  1926.61 


bp<rt 


ara 


10), 


for  subpart  D 
to  read  as 


5  iued  under  5  U.S.C 

1 1. 

^ued  under  Sec  29, 
ion  Uniform 
Law  101-615. 104 
29  U.S.C  Part 


subpart  F;  1917. 

I  and  1926, 
the  Code  of 
amended  by 
secti(^s  as 

1917.29, 
to  read  as  follows: 


§  •**♦.•-    Retention  ol  0)0T  markings, 

placards  and  labels. 

(a)  Any  employer  who  receives  a 
package  of  hazardous ;  naterial  which  is 
required  to  be  marked  labeled  or 
placarded  in  accordan:»  with  the  U.  S. 
Department  of  Transportation's 
Hazardous  Materials  I^egulations  (49 
CFR  Parts  171  through  180)  shall  retain 
those  markings,  labels  and  placards  on 
the  package  until  the  packaging  is 
sufficiently  cleaned  ofiresidue  and 


purged  of  vapors  to  remove  any 
potential  hazards. 

(b)  Any  employer  who  receives  a 
freight  ccNutainer.  rail  freight  car,  motor 
vehicle,  or  transport  vehicle  that  is 
required  to  be  marked  or  placarded  in 
accordance  with  the  Hazardous 
Mat«ia]s  Regulations  shall  retain  thoee 
markings  and  placards  on  the  freight 
container,  rail  freight  car,  motor  vehicle 
or  transport  vehicle  until  the  hazardous 
materials  which  require  the  marking  or 
placarding  are  sufficiently  removed  to 
prevent  any  potential  hazards. 

(c)  Markings,  placards  and  labels  shall 
be  maintained  in  a  manner  that  ensures 
that  they  are  readily  visible. 

(d)  For  non-bulk  packages  which  will 
not  be  reshipped,  the  provisions  of  this 
section  are  met  if  a  label  or  other 
acceptable  marking  is  affixed  in 
accordance  writh  the  Hazard 
Communication  Standard  (29  CFR 
1910.1200). 

(e)  For  the  purposes  of  this  section, 
the  term  "hazardous  material"  and  any 
other  terms  not  defined  in  this  section 
have  the  same  definition  as  in  the 
Hazardous  Matehab  Regulations  (49 
CFR  Parts  171  through  180). 

PART  1928— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
AGRICULTURE 

7.  The  authority  citation  for  Part  1928 
is  revised  to  read  as  follows: 

Autlionty:  Sees.  4. 6. 8.  Occupatkna) 

Safety  and  Health  Act  of  1970  (29  U.S.C  653. 
655. 657);  SecieUry  of  Labor's  Order  Nos. 
12-71  (36  FR  8754).  8-76  (41  FR  25069).  9- 
83  (48  FR  35736).  or  1-90  (55  FR  9033),  as 
applicable;  29  CFR  Part  1911. 

Section  1928.21  also  issued  under  Sec  29. 
Hazardous  Materials  Transportation  Uniform 
Safety  Act  of  1990  (Public  Law  101-615. 104 
StaL  3244  (49  U.S.C  1801-1819  and  5  U.S.C 
553). 

PART  1928— (AMENDED! 

8.  Section  1928.21  is  amended  by 
adding  and  reserving  paragraph  (a)(6) 
and  adding  a  new  paragraph  (a)(7) 
reading  as  follows: 

§1928.21    Applicable  standards  in  29  CFR 
Part  1910. 

(a)  •  *  ' 

(6)  [Reserved! 

(7)  Retention  of  DOT  markings, 
placards  and  labels  — §  1910.1201. 

•        •        •        •        • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[IN43-1-8393A;  FRL-6014-1) 

Approval  and  Promulgation  of 
implementation  Piac*;  Indiana 

AGENCY:  United  S'..^(es  Environmental 
Protection  Agency 

ACTION:  Final  rule. 

SUyMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  approves  Indiana's  1990  base 
year  ozone  precursor  emissicuis 
inventory  for  Lake  and  Porter  Counties 
as  a  revision  to  the  Indiana  ozone  State 
Implementation  Plan  (SIP).  The 
emissicms  inventory  was  submitted  by 
the  State  of  Indiana  to  satisfy  a  Federal 
requirement  that  States  containing 
ozone  nonattainment  areas  submit 
inventories  of  actual  02Eone  precursor 
emissions,  bi  the  proposed  rules  section 
of  this  Federal  Register,  USEPA  is 
proposing  approval  of  and  soliciting 
puMic  comment  on  this  requested  SIP 
revision.  If  adverse  comments  are 
received  oo  this  direct  final  rule, 
USEPA  will  withdraw  this  final  rule 
and  address  the  comments  received  in 
response  to  this  final  rule  in  a  final  rule 
on  the  related  proposed  rule  which  is 
being  published  in  the  proposed  rules 
section  of  this  Federal  Reg^lster. 

EFFECTIVE  DATE:  This  action  will  be 
effective  September  19, 1994,  unless 
notice  is  received  by  August  18, 1994, 
that  someone  wishes  to  submit  adverse 
comments.  If  the  effective  date  of  this 
action  is  delayed  due  to  adverse 
comments,  timely  notice  will  be 
published  in  the  Federal  Register. 

ADDRESSES:  Written  comments  should 
be  sent  to  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section  (AR- 
18J).  U.S.  Environmental  Protection 
Agency.  77  West  Jackson  Boulevard, 
Chicago,  Illinois.  60604.  Copies  of 
Indiana's  emission  inventory  suomittats 
and  USEPA's  technical  support 
documents  are  available  for  public 
review  during  normal  business  hours, 
between  8:00  a.m.  and  4:30  p.ra.,  at  the  - 
above  address. 

FOR  FURTHER  WFORMATION  CONTACT: 
Edward  [)oty.  Regulation  Development 
Section  (AR-18J).  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois.  60604 
Telepuone-  (312)  886-6057. 


SUPPLEMENTARY  INFORMATION: 

1.  Emission  Inventory  Policy  and 
Guidelines 

Under  the  Clean  Air  Act  (Act),  as 
amended  in  1990,  States  have  the 
responsibility  to  inventory  emissions 
contributing  to  the  violation  of  a 
National  Ambient  Air  Quality  Standard 
(NAAQS),  to  track  these  emissions  over 
time,  and  to  ensure  that  control 
strategies  are  being  implemented  that 
reduce  emissions  and  move  areas 
towards  attainment  of  the  NAAQS. 
States  containing  ozone  nonattainment 
areas  are  required,  under  section 
182(a)(1)  of  the  Act,  to  submit  by  . 
November  15, 1992,  a  comprehensive, 
accurate,  and  current  inventory  of  actual 
ozone  precursor  emissions  (emissions  of 
Volatile  Organic  Compounds  (VOC), 
Oxides  of  Nitrogen  (NOxJ,  and  Carbon 
Monoxide  [CO])  for  each  ozone 
nonattainment  area.  This  inventory 
must  include  base  year  (1990)  emissions 
from  point,  area,  on-road  mobile,  and 
non-road  mobile  anthropogenic  (man- 
made)  sources  and  biogenic  (natural  or 
plant  generated)  sources  in  the  ozone 
nonattainment  area(s)  and  the  ozone 
precursor  emissions  from  major 
stationary  sources  (with  VOC,  CO,  or 
NOx  emissions  equal  to  or  exceeding 
100  tons  per  year)  located  within  25 
miles  of  the  nonattainment  area(s).  The 
emissions  inventory  must  be  established 
for  the  peak  ozone  season  (those  months 
when  peak  hourly  ozone  concentrations 
■  occur  in  excess  of  the  primary  ozone 
National  Ambient  Air  Quality  Standard 
[NAAQS],  generally  June  through 
August  in  Indiana)  and  must  represent 
typical  weekday  emissions.  Available 
guidance  for  preparing  and  reviewing 
the  emission  inventories  is  provided  in 
the  General  Preamble  to  Title  I  of  the 
Act.  See  57  FR  13498  (April  16. 1992). 
Additional  guidance  is  identified  in  the 
Technical  Support  Document  (TSD)  for 
this  rulemaking. 

The  Act  also  requires  States  with 
ozone  nonattainment  areas  designated 
as  moderate,  serious,  severe,  or  extreme 
to  submit  a  plan  by  November  15, 1993, 
to  reduce  VOC  emissions  by  15  percent 
by  November  15, 1996.  The  baseline 
level  of  emissions,  from  which  the  15 
percent  reduction  is  calculated,  is 
determined  by  adjusting  the  base  year 
emissions  inventory  to  exclude  biogenic 
emissions  and  certain  emission 
reductions  not  creditable  toward  the  15 
percent  Reasonable  Further  Progress 
(RFP)  requirement.  The  1990  base  year 
emissions  inventory  is  the  primary 
emissions  inventory  from  which  the 
RFP  projection  inventory,  future 
periodic  inventories,  and  attainment  . 
demonstration  modeling  inventories  are 
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SUPPLEMENTAnV  INFORMATION: 

I.  Emission  Inventory  Policy  and 
Guidelines 

Under  the  Clean  Air  Act  (Act),  as 
amended  in  1990,  States  have  the 
responsibility  to  inventory  emissions 
contributing  to  the  violation  of  a 
National  Ambient  Air  Quality  Standard 
(NAAQS),  to  track  these  emissions  over 
time,  and  to  ensure  that  control 
strategies  are  being  implemented  that 
reduce  emissions  and  move  areas 
towards  attainment  of  the  NAAQS. 
States  containing  ozone  nonattainment 
areas  are  required,  under  section 
182(a)(1)  of  the  Act,  to  submit  by . 
November  15, 1992,  a  comprehensive, 
accurate,  and  current  inventory  of  actual 
ozone  precursor  emissions  (emissions  of 
Volatile  Organic  Compounds  [VOC], 
Oxides  of  Nitrogen  (NOx),  and  Carbon 
Monoxide  [CO])  for  each  ozone 
nonattainment  area.  This  inventory 
must  include  base  year  (1990)  emissions 
from  point,  area,  on-road  mobile,  and 
non-road  mobile  anthropogenic  (man- 
made)  sources  and  biogenic  (natural  or 
plant  generated)  sources  in  the  ozone 
nonattainment  area(s)  and  the  ozone 
precursor  emissions  from  major 
stationary  sources  (with  VOC.  CO.  or 
NOx  emissions  equal  to  or  exceeding 
100  tons  per  year)  located  within  25 
miles  of  the  nonattainment  area(s).  The 
emissions  inventory  must  be  established 
for  the  peak  ozone  season  (those  months 
when  peak  hourly  ozone  concentrations 
"  occur  in  excess  of  the  primary  ozone 
National  Ambient  Air  Quality  Standard 
[NAAQS],  generally  June  through 
August  in  Indiana)  and  must  represent 
typical  weekday  emissions.  Available 
guidance  for  preparing  and  reviewing 
the  emission  inventories  is  provided  in 
the  General  Preamble  to  Title  I  of  the 
Act.  See  57  FR  13498  (April  16. 1992). 
Additional  guidance  is  identified  in  the 
Technical  Support  Document  (TSD)  for 
this  rulemaking. 

The  Act  also  requires  States  with 
ozone  nonattainment  areas  designated 
as  moderate,  serious,  severe,  or  extreme 
to  submit  a  plan  by  November  15. 1993. 
to  reduce  VOC  emissions  by  15  percent 
by  November  15, 1996.  The  baseline 
level  of  emissions,  from  which  the  15 
percent  reduction  is  calculated,  is 
determined  by  adjusting  the  base  year 
emissions  inventory  to  exclude  biogenic 
emissions  and  certain  emission 
reductions  not  creditable  toward  the  15 
percent  Reasonable  Further  Progress 
(RFP)  requirement.  The  1990  base  year 
emissions  inventory  is  the  primary 
emissions  inventory  from  which  the 
RFP  projection  inventory,  future 
periodic  inventories,  and  attainment  - 
demonstration  modeling  inventories  are 


derived.  Further  information  on  these 
inventories  and  their  purposes  can  be 
found  in  the  "Emission  Inventory 
Requirements  for  Ozone  State 
Implementation  Plans'."  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park. 
North  Carolina.  March  1991. 

As  a  primary  tool  for  the  review  of  the 
quality  of  emission  inventory 
submittals,  the  USEPA  has  developed 
three  levels  (I.  II.  and  III)  of  emission 
inventory  quality  assurance  review 
checklists.  The  Level  I  and  II  reviews 
are  used  to  determine  that  all  required 
components  of  the  base  year  emission 
inventory  and  its  associated 
documentation  are  present.  These 
•  reviews  also  evaluate  the  level  of  quality 
of  the  supporting  documentation  and 
data  provided  by  the  State  and  assess 
whether  the  emission  estimates  were 
developed  according  to  current  USEPA 
guidance.  The  Level  HI  review  evaluates 
10  crucial  aspects  and  the  overall 
acceptability  of  the  emission  inventory 
submittal.  Failure  to  meet  one  of  these 
crucial  aspects  would  lead  to 
disapproval  of  the  emission  inventory 
submittal.  The  10  crucial  requirements 
of  the  emission  inventory  submittal  are: 

1.  An  Inventory  Preparation  Plan  (EPP) 
must  be  submitted  by  the  State  and 
approved  by  the  USEPA.  In  addition,  a 
Quality  Assurance  (QA)  plan  contained 
within  the  IPP  must  have  been 
implemented  and  documented. 

2.  The  emission  inventory  submittal 
must  contain  adequate  documentation 
showing  the  procedures  and  input  data 
used  and  the  input  data  sources. 

-3.  The  point  source  portion  of  the 
inventory  must  be  complete. 

4.  The  point  source  emissions  must 
have  been  prepared  or  calculated  in 
accordance  with  current  USEPA 
guidance. 

5.  The  area  source  portion  of  the 
inventory  must  be  complete. 

6.  The  area  source  emissions  must 
have  been  calculated  in  accordance  with 
current  USEPA  policy. 

7.  The  biogenic  emissions  must  have 
been  calculated  using  USEPA 's  PC- 
Biogenic  Emissions  Inventory  System 
(PC-BEIS)  or  other  equivalent 
techniques  in  accordance  with  current 
USEPA  guidance. 

8.  The  Vehicle  Miles  Travelled  (VMT) 
estimates  used  in  the  calculation  of  on- 
road  mobile  source  emissions  must  have 
been  developed  in  accordance  with 
USEPA  guidance  and  must  have  been 
adequately  documented  in  the  inventory 
submittal. 

9.  The  MOBILE  emission  factor  model 
must  have  been  correctly  applied  to 


produce  emission  factors  for  each  of  the 
vehicle  classes. 

10.  Non-road  mobile  source  emissions 
must  have  been  prepared  in  accordance 
with  current  USEPA  guidance  for  all  of 
the  non-road  source  categories. 
The  base  year  emission  inventory  may 
be  approved  if  it  passes  the  Level  I.  n. 
and  III  reviews.  Detailed  Level  I  and  n 
review  procedures  and  questions  can  be 
found  in  the  "Quality  Review 
Guidelines  for  1990  Base  Year  Emission 
Inventories."  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality 
Planning  and  Standards.  Research 
Triangle  Park,  North  Carolina,  July  27, 
1992.  Level  III  review  procedures  and 
xriteria  are  specified  in  a  memorandum 
from  David  Mobley.  Emission  Inventory 
Branch.  Office  of  Air  Quality  Planning 
and  Standards.  U.S.  Environmental 
Protection  Agency,  to  the  Chief  of  the 
RegulaUon  Development  Branch.  Region 
V,  et  al..  titled  "Final  Emission 
Inventory  Level  m  Acceptance  Criteria." 
October  7. 1992. 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  and  submitting  SIP 
revisions,  including  the  base  year 
emissions  inventory  submittal.  Section 
110(a)(2)  of  the  Act  provides  that  each 
SIP  revision  submitted  by  a  State  must 
be  adopted  after  reasonable  notice  and 
public  hearing.  Final  approval  of  the 
emissions  inventory  will  not  occur  until 
the  State  revises  the  emissions 
inventory  to  address  public  comments. 
Future  changes  to  the  base  year 
inventory  (due  to  previously  missed 
sources  or  to  corrected  source  emission 
factors  or  activity  levels)  that  impact  the 
15  percent  RFP  calculations  or 
demonstration  of  attainment  and  that 
require  a  revised  emission  control 
strategy  will  be  required  to  be  addressed 
in  a  SIP  revision. 

II.  Indiana's  Emission  Inventory 
Submittals 

On  January  15. 1994.  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted  the 
final,  adopted  base  year  ozone  precursor 
emissions  inventory  for  Lake  and  Porter 
Counties.  The  emissions  inventory 
submittal  covers  the  emissions  of  VOC, 
NOx,  and  CO  for  this  ozone 
nonattainment  area.  In  addition  to 
emissions  from  the  ozone 
nonattainment  area,  the  submittals  also 
cover  VOC,  NOx.  and  CO  emissions 
from  major  stationary  sources  (with 
actual  emissions  for  any  of  the  covered 
pollutants  equal  to  or  in  excess  of  100 
tons  per  year)  in  all  counties  located 
within  25  miles  of  the  ozone 
nonattainment  area. 
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Prior  to  developing  the  base  year 
emission  inventories,  the  State  of 
Indiana  developed  an  IPP  as  required  by 
the  USEPA.  This  DfP  was  approved  by 
the  USEPA  in  March  1992. 

Emissions  contained  in  the  emissions 
inventory  cover  the  general  source 
categories  of  point  sources,  area  sources, 
on-road  mobile  soiirces,  ofl'-road  mobile 
sources,  and  biogenic  sources.  Emission 
inventory  summary  tables  in  the 
submittal  include  q  more  detailed 
source  category  breakdown  as  requested 
by  the  USEPA.  All  ^mission  summaries 
were  accompanied  by  documentation 
covering  the  sources  and  values  of  input 
data  and  by  sample  calculations. 

To  determine  upjto-date  point  source 
emissions,  the  Statt  sent  emission 
inventory  questionnaires  to  all  facilities 
contained  in  the  State's  Aerometric 
Information  Retrieyal  System  (AIRS) 
and  to  all  sources  it  the  subject  area 
which  hold  an  air  Amissions  permit 
issued  by  the  State.'  The  questionnaires 
contained  all  key  data  fields  necessary 
to  calculate  typical  {summer  weekday 
emissions.  To  assu^  full  coverage  of 
emitting  point  soui^^es,  the  State  also 
consultea  other  datia  sources,  such  as 
manufacturer's  listings,  newly  issued 
construction  permits,  and  other 
databases,  includirc  Superfund 
Amendments  and  ReauUiorization  Act 
(SARA)  Title  III,  seition  313  summaries, 
and  the  Toxic  Release  Inventory. 

The  point  sourcejportion  of  the 
emissions  inventorV  includes  detailed 
facility-specific  emission  listings  with 
emissions  determiiied  at  the  segment 
level  and  at  the  facility  total  level.  Point 
source  emissions  atj  these  source  levels 
were  listed  for  all  facilities  in  the  ozone 
nonattainment  area  with  emissions  of 
VOC  or  NOx  equal  |o  or  greater  than  10 
tons  per  year  or  with  emissions  of  CO 
equal  to  or  greater  t  lan  100  tons  per 
year  (fanlities  with  less  emissions  were 
also  included  in  th(  point  source 
portion  of  the  emissions  inventory). 
Exceedance  of  the  emission  cutoff  for 
VOC,  NOx.  or  CO  n suited  in  the 
reporting  of  all  VOC,  NOx,  and  CO 
emissions  for  a  given  facility.  Point 
source  emissions  were  calculated  using 
emission  factors  contained  in  AIRS  or 
using  techniques  outlined  in  the 
approved  IPP.  Emis  sion  factors  used 
were  generally  obtained  from  the  AIRS 
Facility  Subsystem  lAFS),  AP^2 
Compilation  of  Air  Pollution  Emission 
Factors,  National  Acid  Precipitation 
Assessment  Progran  emission 
inventory,  direct  st(  ck  test  data,  or  other 
USEPA  guidelines.  The  point  source 
listings  included  with  emission 
inventory  submittals  (on  file  at  the 
Region  5  office)  idetitify  the  emission 
factors,  source  activity  levels  or 


throughputs,  operating  schedules, 
control  equipment  efficiencies,  and  rule 
effectiveness  estimates  used  for  each 
facility  and  facility  segment. 

Area  source  emissions  were 
calculated  using  a  variety  of  information 
sources  and  guidance  from  the  USEPA. 
Where  appropriate,  point  source 
emissions  have  been  subtracted  from  the 
calculated  area  source  emissions  to 
account  for  source  coverage  overlap  and 
to  avoid  double  counting  of  emissions 
in  the  emission  totals.  For  all 
appropriate  source  categories,  the  State 
assumed  a  rule  effectiveness  level  of  80 
percent. 

In  preparing  the  area  source 
emissions,  the  State  used  the  following 
USEPA  guidance  documents: 
Procedures  for  the  Preparation  of 
Emission  Inventories  for  Carbon 
Monoxide  and  Precursors  of  Ozone, 
Volumes  I  and  11,  EPA-450/4-91-016 
and  EPA-450/4-91-014,  May  1991;  and 
Procedures  for  Emission  Inventory 
Preparation,  Volume  IV:  Mobile 
Sources.  EPA-450/4-81-026d,  revised 
in  July  1989.  The  new  Volume  IV 
guidance,  issued  in  the  Spring  of  1992, 
was  used  to  estimate  railroad  and 
aircraft  emissions.  Estimates  of  other 
off-road  mobile  source  emissions  were 
based  on  USEPA 's  1991  off-road  mobile 
source  emission  study.  In  making  other 
area  source  estimates,  the  State  followed 
the  approved  IPP. 

The  State  has  entered  the  calculated 
area  source  emission  estimates  into 
USEPA's  AIRS  Area  and  Mobile  Source 
System  (AIRS/AMS).  The  data  are  well 
documented  in  both  hardcopy  and  in 
computer  data  files  submitted  with  the 
emission  inventory  submittals  as 
additional  documentation. 

On-road  mobile  source  emissions 
were  calculated  using  USEPA's 
Procedures  for  Emission  Inventory 
Preparation,  Volume  TV;  Mobile  Sources 
(as  revised  in  1989)  and  USEPA's 
MOBILE5A  model.  Daily  Vehicle  Miles 
Travelled  (VMT)  and  speed  data  by 
county  and  roadway  type  were  obtained 
from  the  Indiana  Department  of 
Transportation  (InDOT),  who  used  the 
Highway  Performance  Monitoring 
System  (HPMS)  to  determine  VMT  by 
roadway  functional  class.  The  VMT 
provided  by  InDOT  were  annual  average 
daily  traffic  levels.  Insufficient  data 
existed  to  allow  the  VMT  to  be  adjusted 
to  the  summer  months  and  the  day  of 
week  levels.  To  QA  the  VMT  estimates, 
the  local  Metropolitan  Planning 
Organization  (MPO)  was  requested  to 
confirm  the  VMT  estimates  or  to  correct 
them  if  needed  based  on  more 
representative  data.  The  VMT  were 
quality  assured  through  comparison 
with  current  roadway  traffic  counts. 


The  MPO  reccHmmended  vehicle 
speeds  based  on  the  use  of  local 
transportation  models.  The  estimated 
speeds  were  used  in  conjunction  with 
USEPA-recommended  defaults  for 
vehicle  mixtures  to  determine  emission 
rates  for  each  roadway  t3rpe.  Fuel 
volatility  was  assumed  to  comply  with 
USEPA  requirements  for  the  area.  The 
ambient  temperature  used  in  the  mobile 
source  emissions  modeling  was  derived 
from  the  average  maximum  and 
minimum  temperatures  on  the  ten 
highest  ozone  days  for  the  period  of 
1988  through  1990  using  an  approach 
recommended  by  the  USEPA.  The 
emission  factors  determined  using 
MOBILE5A  were  combined  with  the 
total  VMT  for  each  functional  roadway 
class  to  determine  the  total  mobile 
source  emissions  for  each  county.  All 
parameters  used  in  the  mobile  source 
emissions  modeling,  including  the 
parameters  used  by  the  MOBILEsA 
model,  were  well  documented. 

The  biogenic  emissions  for  each  of  the 
counties  were  determined  using 
USEPA's  PC-BEIS  model.  Included  in 
the  documentation  of  the  application  of 
this  model  was  a  description  of  the 
methodology  used  to  determine 
temperature  inputs  for  the  model.  The 
temperature  inputs  were  determined 
using  the  technique  recommended  by 
the  USEPA.  The  applications  of  PG- 
BEIS  also  included  the  use  of  land  use 
data  supplied  by  the  USEPA. 

The  State  of  Indiana  held  public 
hearings  on  the  emissions  inventory  on 
June  28, 1993,  and  July  6. 1993. 
Comments  received  during  these  public 
hearings  were  used  to  make  appropriate 
corrections  in  the  emissions  inventory. 

The  emissions  in  units  of  tons/day  for 
an  average  day  are  summarized  below: 

Lake  and  Porter  Counties 


Source  type 

VOC 

CO 

NOx 

Point  Sources  .. 

79.23 

709.32 

302.94 

Area  Sources  .. 

41.91 

5.14 

5.60 

On-Read  Mo- 

bile Sources  . 

134.54 

77128 

83.1C 

Off-Road  Mo- 

bile Sources . 

11.68 

78.16 

27.94 

Biogenic 

Sources  

21.44 

Totals  

288.80 

1,563.90 

419.56 

m.  Final  Rulemaking  Action 

The  USEPA  has  conducted  Level  I,  II, 
and  ni  quality  assurance  reviews  of  the 
emission  inventory  submittals  and  has 
concluded  that  the  State  of  Indiana  has 
met  the  requirements  of  section 
182(a)(1)  of  the  Act  by  submitting  an 
ozone  precursor  emissions  inventory 
that  include  comprehensive,  accurate, 
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and  current  actual  emissions  from  all 
identified  sources  in  the  subject  ozone 
nonattainment  area.  In  particular,  the 
Indiana  submittals  meet  the  10  crucial 
criteria  contained  in  the  Level  III  quality 
assurance  review.  The  emissions 
inventory  is,  therefore,  approved  for 
incorporation  in  the  SIP  as  satisfying  the 
requirements  of  section  182(a)(1)  of  the 
Act. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  become  effective  on 
September  19, 1994.  However,  if  the 
USEPA  receives  adverse  comments  by 
Augu.<;t  18, 1994,  then  the  USEPA  will 
publish  a  notice  that  withdraws  the 
action,  and  will  address  the  comments 
received  in  response  to  this  final  rule  in 
the  final  rule  on  the  requested  SIP 
revision  which  has  been  proposed  for 
approval  in  the  proposed  rules  section 
of  this  Federal  Register.  The  comment 
period  will  not  be  extended  or 
reopened. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6. 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  2  years. 
The  USEPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  USEPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993.  The  OMB  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  section  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
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and  current  actual  emissions  from  all 
identified  sources  in  the  subject  ozone 
nonattainment  area.  In  particular,  the 
Indiana  submittals  meet  the  10  crucial 
criteria  contained  in  the  Level  III  quality 
assurance  review.  The  emissions 
inventory  is,  therefore,  approved  for 
incorporation  in  the  SIP  as  satisfying  the 
requirements  of  section  182(a)(1)  of  the 
Act. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  become  effective  on 
September  19, 1994.  However,  if  the 
USEPA  receives  adverse  comments  by 
August  18. 1994,  then  the  USEPA  will 
publish  a  notice  that  withdraws  the 
action,  and  will  address  the  comments 
received  in  response  to  this  final  rule  in 
the  final  rule  on  the  requested  SIP 
revision  which  has  been  proposed  for 
approval  in  the  proposed  rules  section 
of  this  Federal  Register.  The  comment 
period  will  not  be  extended  or 
reopened. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  PR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  PR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  2  years. 
The  USEPA  has  submitted  a  request  for 
a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  USEPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993.  The  OMB  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  section  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I.  part  D,  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  the  USEPA  to 
base  its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
EJ'.A.,  427  U.S.  246.  256-66  (1976). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone, 
and  Volatile  organic  compounds. 

Dated:  June  30. 1994.     . 
Valdas  V.  Adamkus, 
Begional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  P— Indiana 

2.  Section  52.777  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§52.777    Control  strategy:  Ptjotochemlcal 
oxidants  (hydrocartx>ns). 

***** 

(g)  The  base  year  ozone  precursor 
emission  inventory  requirement  of 
section  182(a)(1)  of  the  Clean  Air  Act,  as 
amended  in  1990.  has  been  satisfied  for 
Lake  and  Porter  Counties.  Indiana. 
*        •        •        *        * 

jFR  Doc.  94-17431  Filed  7-18-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Health  Resources  and  Services 
Administration 

42  CFR  Part  51a 
RIN  090&-AD88 

Maternal  and  Child  Health  (MCH) 
Project  Grants 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
existing  regulations  governing  the 
Maternal  and  Child  Health  (MCH) 
Federal  Set-Aside  programs  under 
sections  502(a)  and  502(b)  of  Title  V  of 
the  Social  Security  Act  (42  U.S.C.  702(a) 
and  702(b)).  This  rule  revises  the 
regulations  to:  increase  fiexibility  to  fit 
changing  policy  concerns;  implement 
requirements  established  under  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  '89)  addressing  collection 
of  data  from  funded  projects,  and  make 
other  changes  that  are  technical  or 
clarifying  in  nature.  Jhe  rule  updates 
the  existing  regulations  in  accord  with 
current  Department  policy  and  statutory 
amendments  made  to  sections  501(a). 
502(a).  502(b).  and  506(a)(3). 
EFFECTIVE  DATE:  This  regulation  is 
effective  August  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Squire,  Legislative  Officer, 
Maternal  and  Child  Health  Bureau. 
HRSA,  HHS,  Office  of  Program 
Development,  Parklawn  Building,  room 
18-20.  5600  Fishers  Lane,  Rockville, 
MD  20857;  telephone  number:  301-443- 
2778. 

SUPPLEMENTARY  INFORMATION:  On  July 
21. 1993,  the  Secretar>'  published  in  the 
Federal  Register  (58  FR  38995)  a  Notice 
of  Proposed  Rulemaking  (NPRM) 
proposing  to  revise  existing  regulations 
governing  the  MCH  Federal  Set -Aside 
-  programs  to  bring  them  into  cii  it'ormity 
with  current  Department  policy  and 
statutory  amendments  to  these 
programs.  The  Maternal  and  Child 
Health  (MCH)  Services  Block  Grant  is 
the  only  federally  authorized  program 
devoted  exclusively  to  maternal  and 
child  health.  First  authorized  under 
Title  V  of  the  Social  Security  Act  (the 
Act)  in  1935  and  reorganized  as  a  block 
grant  imder  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35),  the  program  provides  funds 
primarily  to  States  to  develop  the 
maternal  and  child  health  infrastructure 
and  public  h^lth  system  which  ■ 
supports  the  establishment  of 
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community-based,  famjily-centered 
systems  of  preventive,  primary  and 
specialized  care  that  coordinate  and 
integrate  public  and  pnivate  sector 
resources  for  women  of  childbearing 
age,  infants,  children,  idolescents,  and 
families,  particularly  those  who  are  low 
income,  have  limited  qccess  to  care,  or 
have  a  child  with  special  health  care 

Sections  502(a)  and  502(b)  of  Title  V, 
as  amended  by  the  Oninibus  Budget 
Recondhation  Act  (OBRA)  of  1989 
(Pub.  L.  101-239),  govern  the  MCH 
Federal  Set-Aside  programs.  These 
sections  require  that  specified  portions 
of  the  annual  appropriation  for  the  MCH 
Block  Grant  be  set  aside  and  retained  by 
the  Secretary  to  suppoft  projects  in 
designated  categories.  Section  502(a) 
established  the  federal, set-aside  for 
Special  Projects  of  Redonal  and 
National  SignificancelSPRANS),  which 
supports  grants,  contracts,  and 
cooperative  agreements  for:  training; 
research;  genetic  disease  and  newborn 
screening;  hemophilia  treatment 
centers;  and  special  Maternal  and  Child 
Health  Improvement  Projects  (MCHIP). 
Section  502(b)  was  authorized  under 
section  6502(a)(3)(b)  o(OBRA  '89.  It 
establishes  a  set-aside, {consisting  of 
12.75  percent  of  annual  appropriated 
amounts  above  $600  million,  for  special 
projects  termed  "Community  Integrated 
Service  Systems  (aSS)"  projects.  The 
purposes  of  these  special  projects  are 
identified  under  sectio^  501(a)(3)  of  the 
Act.  They  include  the  development  and 
expansion  of:  maternal  and  infant  home 
visiting  programs;  programs  to  increase 
the  numbers  of  obstetricians  and 
gynecologists  participating  in  Titles  V 
and  XIX;  integrated  MCH  service 
delivery  systems;  MCH  centers 
operating  under  not-fot-profit  hospitals: 
rural  MQi  projects;  anp  outpatient  and 
community  based  services  for  children 
with  special  health  care  needs. 
Regulations  published  at  51  FR  7726, 
March  5, 1986  (and  codified  at  42  CFR 
51a),  focus  only  on  the  SPRANS  federal 
set-aside  under  502(a).  The  regulations 
have  not  been  revised  fince  their  initial 
publication.  j 

The  NPRM  proposed  to:  (1)  Replace 
references  to  "crippled  children"  with 
"children  with  speciallhealth  care 
needs"  in  all  sections  ()f  the  regulations, 
as  mandated  under  setjion  9527  of 
COBRA:  (2)  change  the  heading  and 
revise  the  wording  in  ^Sla.l  to  reflect 
the  intent  of  the  sectiot,  which  is  to 
expand  the  regulation's  applicability  to 
the  ass  program  und«r  section 
authorized  under  section  502(b)(1)(A)  of 
the  Act  by  OBRA  '89;  ({3)  In  §  51a.3, 
change  the  language  to  clarify  and  more 
decrly  distinguish  betweeveiigibility 


requirements  for  applicants  for  research, 
training,  and  other  grant  categories 
under  the  Federal  Maternal  and  Child 
Health  Set-Aside  program:  (4)  make 
minor  wording  changes  in  §  5la.4,  to 
better  describe  the  application  process 
and  to  more  clearly  distinguish  between 
requirements  for  research  applications 
and  those  for  other  grant  categories:  (5) 
amend  §  51a. 5  to  incorporate  into  the 
Secretary's  funding  decisions 
consideration  of  MCH-related  Healthy 
People  2000  objectives,  as  required  by 
OBRA  '89  under  section  501(a)  of  the 
Act.  The  amended  §  51a.5  would  also 
incorporate  a  statutory  funding 
preference  for  certain  QSS  project 
strategies  in  areas  of  high  infant 
mortality,  as  required  by  OBRA  '89 
under  section  502(b)(2)  of  the  Act.  In 
addition,  to  better  reflect  the  diversity  of 
project  categories  for  which  applications 
are  currently  solicited  and  their 
responsiveness  to  changing  needs,  the 
NPRM  proposed  to  replace  obsolete  and 
inflexible  evaluation  criteria  in  the 
section.  The  new  criteria  would  be 
consistent  with  Part  116  of  the  PHS 
Grants  Administration  Manual, 
applicable  to  decisions  on  funding 
awards,  while  increasing  opportunities 
for  the  Secretary  to  develop  criteria  as 
needed  for  specific  project  categories. 
Category-specific  evaluation  criteria 
would  be  published  in  program 
announcements  and/or  application 
guidances:  (6)  In  §  51a.7,  make  technical 
changes  to  eliminate  obsolete  references 
as  a  result  of  changes  in  Department 
regulations,  and  to  correct  other  errors 
in  references:  and  (7)  add  a  new  §  51a.8 
to  set  out  conditions  which  grantees 
must  meet.  Requirements  in  paragraph 
(a)  would  implement  amendments  to 
section  506(a)(3)  of  the  Act  made  by 
OBRA  '89,  which  address  collection  of 
data  from  funded  SPRANS  projects 
concerning  the  number  of  individuals 
served  or  trained,  as  appropriate. 

In  addition,  the  NPRM  proposed 
information  collections  which  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Pajjerwork  Reduction  Act  of  1980 
and  assigned  control  number  0915- 
0169.  It  also  proposed  to  add  a 
provision  giving  the  Secretary  discretion 
to  impose  such  additional  conditions  on 
grantees  as  the  Secretary  views  as 
necessary,  using  language  identical  to 
that  in  many  other  PHS  grant  program 
regulations.  Additionally,  technical  and 
ministerial  revisions  were  proposed  to 
bring  existing  regulations  into 
compliance  with  current  major 
departmental  policy  initiatives  and 
grants  policy  language. 

The  public  comment  period  on  the 
proposed  regulations  closed  on 


September  20, 1993.  The  Department 
received  4  letters  of  public  comment  on 
this  NPRM.  All  significant  comments 
have  been  considered  and  discussed. 
Comments  relating  to  the  information 
collection  requirements  in  §  51a.8 
highlight  the  Department's 
responsibility  to  provide  grantees  with 
clear  and  explicit  instructions  for 
completing  prescribed  forms.  There  are 
no  substantive  differences  between  the 
proposed  rule  and  the  final  rule  as  a 
result  of  our  review  of  public  comments. 

The  comments  received  on  the 
proposed  rule  and  the  Department's 
responses  to  the  comments  are 
discussed  below  under  the  section 
numbers  of  the  regulations  affected. 

Part  51a — Project  Grants  for  Maternal 
and  Child  Health 

One  respondent  expressed  support  for 
the  proposed  replacement  of  all 
references  to  "crippled"  children  in  all 
sections  of  the  regulation  to  "children 
with  special  health  care  needs."  The 
Department  is  making  this  change  to 
conform  with  Section  9527  of  the 
Consolidated  Omnibus  Reconciliation 
Act  of  1985  (COBRA)  [Pub.  L.  99-272), 
which  substitutes  the  term  'Children 
with  Sp)ecial  Health  Care  Needs'  for 
'Crippled  Children'  throughout  Title  V 

Section  51a.5    What  criteria  will  DHHS 
use  to  decide  which  projects  to  fund? 

One  respondent  was  concerned  that 
some  potential  SPRANS  and  QSS 
applicants  do  not  work  closely  enough 
or  early  enough  with  the  State  Title  V 
agency  in  developing  their  grant 
proposals.  This  respondent  suggested 
adding  "the  quaUty  of  coordination  with 
the  state  Title  V  program"  to  the  criteria 
used  by  the  Department  to  review 
projects  for  funding. 

The  Department  wishes  to  stress  that 
it  considers  a  key  objective  of  these  new 
rules  to  be  the  elimination  of  obsolete 
and  overly-rigid  evaluation  criteria  in     ' 
order  to  better  accommodate  the  broad 
diversity  of  project  categories  in  which 
grants  are  awarded:  in  recent  years,  the 
number  of  separate  categories  and 
subcategories  has  exceeded  35.  Limiting 
regulatory  review  criteria  to  the 
minimum  required  by  Part  116  of  the 
Public  Health  Service  (PHS)  Grants 
Administration  Manual  does  not  affect 
the  Department's  ability  to  publish  in 
annual  program  announcements  and/or 
application  guidelines  additional 
criteria  for  any  grant  category.  This 
limitation  is  also  consistent  with 
Executive  Order  12875  of  October  26, 
1993,  which  discourages  executive 
departments  horn  promulgating  any 
regulation  "that  is  not  required  by 


statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government". 

The  Department  will  include 
category-appropriate  review  criteria  in 
the  application  guidelines  it  distributes 
for  each  grant  category.  Most 
demonstration  grant  categories  can  be 
expected  to  contain  review  criteria 
relating  to  meaningful  and  timely 
consultation  and  collaboration  by 
applicants  writh  the  State  Title  V  agency, 
as  well  as  with  other  State,  local,  and 
tribal  governments  regarding  matters 
that  uniquely  affect  their  communities. 
The  Department  notes,  however,  that 
the  statute  does  not  condition  awards 
under  the  MCH  Federal  Set-Aside 
programs  on  coordination  with  the  State 
Title  V  agency  and  that  such 
coordination  may  not  be  relevant  for 
every  grant  category.  The  statutory 
emphasis  on  "regional  and  national 
significance"  reflects  Congressional 
intent  that  some  categories  should 
properly  serve  interests  beyond  those  of 
the  host  State.  Because  both  categorical 
diversity  and  changing  priorities  over 
time  are  fully  accommodated  by 
customizing  annual  announcements 
and/or  guidelines,  the  Department  is 
making  no  changes  to  the  review  criteria 
in  this  section. 

This  respondent  also  suggested  that 
priorities  for  funding  within  the 
SPRANS  and  CISS  programs  be 
determined  in  consultation  with  State 
Title  y  programs.  Agency  discretion  in 
selection  of  priorities  for  funding  in 
both  the  SPRANS  and  CISS  programs  is 
actually  extremely  limited.  The  major 
SPRANS  categories  are  identified  in 
section  502(a)  and  CISS  project 
categories  are  specified  in  some  detail  in 
sections  and  502(b)  of  Title  V. 
Subcategories  and  priorities  under 
SPRANS  can  change  from  year  to  year; 
typically,  however,  they  are  designed  to 
fulfill  specific  Congressional  or 
Administration  program  directives.  The 
Department  has  an  established 
mechanism  for  soliciting  comments 
from  the  public  on  proposed  priorities 
for  Title  V  grant  programs.  Annual 
announcements  of  the  availability  of 
funding  for  SPRANS  and  CISS  invite 
public  comment  on  the  published 
program  priorities.  When  application 
deadlines  prevent  consideration  of 
public  comments  in  developing 
priorities  for  the  current  fiscal  year,  they 
are  considered  for  the  following  fiscal 
year.  In  addition,  numerous  formal  and 
informal  opportunities  currently  exist 
for  consultation  and  exchanges  of  views 
on  grant  priorities  between  the 
Department's  central  and  regional  office 
officials  and  State  Title  V  programs  and 
their  chosen  representatives. 
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statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government". 

The  Department  will  include 
category-appropriate  review  criteria  in 
the  application  guidelines  it  distributes 
for  each  grant  category.  Most 
demonstration  grant  categories  can  be 
expected  to  contain  review  criteria 
relating  to  meaningful  and  timely 
consultation  and  collaboration  by 
applicants  writh  the  State  Title  V  agency, 
as  well  as  with  other  State,  local,  and 
tribal  governments  regarding  matters 
that  uniquely  affect  their  communities. 
The  Department  notes,  however,  that 
the  statute  does  not  condition  awards 
under  the  MCH  Federal  Set-Aside 
programs  on  coordination  with  the  State 
Title  V  agency  and  that  such 
coordination  may  not  be  relevant  for 
every  grant  category.  The  statutory 
emphasis  on  "regional  and  national 
significance"  reflects  Congressional 
intent  that  some  categories  should 
properly  serve  interests  beyond  those  of 
the  host  State.  Because  both  categorical 
diversity  and  changing  priorities  over 
time  are  fully  accommodated  by 
customizing  annual  announcements 
and/or  guidelines,  the  Department  is 
making  no  changes  to  the  review  criteria 
in  this  section. 

This  respondent  also  suggested  that 
priorities  for  funding  within  the 
SPRANS  and  CISS  programs  be 
determined  in  consultation  with  State 
Title  y  programs.  Agency  discretion  in 
selection  of  priorities  for  funding  in 
both  the  SPRANS  and  CISS  programs  is 
actually  extremely  limited.  The  major 
SPRANS  categories  are  identified  in 
section  502(a)  and  CISS  project 
categories  are  specified  in  some  detail  in 
sections  and  502(b)  of  Title  V. 
Subcategories  and  priorities  under 
SPRANS  can  change  from  year  to  year; 
typically,  however,  they  are  designed  to 
fulfill  specific  Congressional  or 
Administration  program  directives.  The 
Department  has  an  established 
mechanism  for  soliciting  comments 
from  the  public  on  proposed  priorities 
for  Title  V  grant  programs.  Annual 
announcements  of  the  availability  of 
funding  for  SPRANS  and  CISS  invite 
public  comment  on  the  published 
program  priorities.  When  application 
deadlines  prevent  consideration  of 
public  comments  in  developing 
priorities  for  the  current  fiscal  year,  they 
are  considered  for  the  following  fiscal 
year.  In  addition,  numerous  formal  and 
informal  opportunities  currently  exist 
for  consultation  and  exchanges  of  views 
on  grant  priorities  between  the 
Department's  central  and  regional  office 
officials  and  State  Title  V  programs  and 
their  chosen  representatives. 


One  respondent  pointed  out  a 
misprint  in  the  NPRM  listing  of  CISS 
funding  preferences,  which  is  corrected 
in  the  final  regulation.  The  misprint 
resulted  in  incorrectly  combining  two 
separate  statutory  categories— integrated 
maternal  and  child  health  service 
systems  and  maternal  and  child  health 
centers  operating  under  the  direction  of 
not-for-profit  hospitals — and  in  omitting 
the  category  of  outpatient  and 
community  based  services  for  children 
with  special  health  care  needs. 

Section  5 la. 8    What  other  conditions 
apply  to  these  grants? 

OBRA  '89  added  a  requirement  (under 
sec.  506(a)(3)  of  the  Act)  for  annual 
collection  of  data  from  SPRANS  and 
CISS  project  grants,  including:  (1) 
Information  on  the  number  of 
individuals  served  or  trained;  (2)  a  copy 
of  any  evaluation  conducted  by  the 
recipient;  and  (3)  a  list  of  Healthy 
Children  2000  objectives  addressed  by 
the  project  and  data  on  how  the  project 
met  the  objectives. 

Two  respondents  raised  concerns 
regarding  the  applicability  of 
individual-oriented  reporting 
requirements  to  projects  whose 
objectives  or  activities  are  primarily 
population-based,  such  as  infrastructure 
building,  needs  assessment,  quality 
control,  or  policy  development.  The 
Department  appreciates  these  concerns.- 
To  accommodate  variations  in  the 
targeting  of  the  major  types  of  SPRANS/ 
CISS  grants,  the  Department  has 
developed  and  0MB  has  approved  for  a 
one-year  period,  through  November 
1994,  a  "SPRANS/aSS  Uniform  Data 
Collection  Instrument"  for  use  in  this 
annual  data  collection,  which  will 
usually  take  place  in  the  spring  of  each 
fiscal  year.  Following  the  submission  by 
SPRANS/aSS  grantees  of  their 
completed  data  forms,  the  Maternal  and 
Child  Health  Bureau  (MCHB)  will 
compile  the  data  in  compliance  with  the 
legislative  mandate  for  information  on 
the  niunber  of  persons  served  or  trained. 
Four  separate  SPRANS/CISS  Uniform 
Data  Collection  Instrument  forms  have 
been  designed  for  use  in  FY  1994. 
customized  for  projects  focusing  on:  (1) 
Training:  (2)  research;  (3)  data  analysis; 
and  (4)  other  discretionary  grants.  The 
development  of  the  forms  to  be  used  in 
this  information  collection  was  guided 
by  an  active  data  development 
committee  within  the  MCHB.  The  forms 
were  sent  to  all  Public  Health  Service 
Regional  Offices  for  review.  In  addition, 
draft  data  collection  instruments  were 
disseminated  in  FY  1993  for  field 
testing  to  nine  institutions  representing 
each  major  type  of  SPRANS/QSS 
grantee,  i.e.  training,  research,  genetics. 


hemophilia,  and  MCH  improvement 
projects. 

Smoke  Free  Workplace 

Public  Law  103-227,  enacted  on 
March  31, 1994.  prohibits  smoking  in 
certain  facilities  in  which  minors  will 
be  present.  The  Department  of  Health 
and  Human  Services  is  now  preparing 
to  implement  the  provision  of  that  law. 
Until  those  implementation  plans  are  in 
place.  PHS  continues  to  strongly 
encourage  all  grant  recipients  to  provide 
a  smoke  free  workplace  and  promote  the 
nonuse  of  all  tobacco  products. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

These  regulations  govern  a  financial 
assistance  program  in  which 
participation  is  voluntary.  The 
Department  believes  that  the  resources 
required  to  implement  the  new 
requirements  in  this  final  rule  are 
minimal.  In  accordance  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980.  the  Secretary 
certifies  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  Department  also  has  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12866;  therefore,  a 
regulatory  impact  analysis  is  not 
required.  The  rule  will  not  exceed  the 
threshold  level  of  $100  million 
established  in  section  (b)  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

This  rule  contains  information, 
collections  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980  and  assigned 
control  number  0915-0169.  The  title, 
description,  and  respondent  description 
of  the  information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting,  notification  and 
recordkeeping  burdens.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  SPRANS/CISS  Uniform  Data 
Collection  Instrument. 

Description:  Information  will  be 
collected  from  funded  projects  to  enable 
the  Secretary  to  respond  to 
congressional  reporting  mandates 
required  by  OBRA  '89  Concerning 
individuals  served  or  trained  by 
projects,  their  responsiveness  to  Healthy 
Children  2000  objectives,  and  their 
evaluation  status. 
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Description  of  Respondents:  Estimated  Annual  Reporting  and 

Recipients  of  SPRi^S  and  CISS  project      Recordkeeping  Burden: 
awards. 


Reporting: 
§51a.8 


Total  Burden 


Section 


No.  of  re- 
spondents 


580 


Responses 

per  respprxJ- 

ent 


Hours  per  re- 
sponse 


Total  hours 


2,320 


2320 


We  received  onecomment  on  the 
estimated  annual  reporting  burden 
published  in  the  Nt'RM.  The  estimate  of 
four  hours  per  response  was  based  on 
initial  informaUonrprovided  to  MCHB 
by  a  samphng  of  grantees'  data 
specialists.  Feedback  from  the  field  test 
has  confirmed  the  General  accuracy  of 
the  estimated  burden.  Prior  to 
expiration  of  OMB  [approval  for  this  data 
collection,  in  Novetnber  1994,  the  utility 
of  the  data  instrument  will  be  reviewed 
and  an  analysis  of  grantee  experience  in 
complying  with  thf  requirements  will 
be  done.  The  estimfited  reporting 
burden  remains  the  same  as  in  the 
proposed  rule.        I 

List  of  Subjects  in  ^2  CFR  Part  51a 

Grand  program  s-|-health.  Health  care, 
Health  professions,  Handicapped. 
Maternal  and  child  health. 

Dated:  April  12. 19  M. 
Philip  R.  Lee, 

Assistant  Secretary  fcr  Health. 

Approved:  July  7, 1  994. 
Donna  E.  Shalala, 
Secretary. 

[Catalog  of  Federal  D  jmestic  Assistance,  No. 
93.110.  Maternal  and'Child  Health 
Consolidated  Federal]  Programs). 

Accordingly.  42  CFR  Part  51a  is 
amended  as  set  forth  below: 

PART  51a— PROJECT 
MATERNAL  AND 


GRANTS  FOR 
CHILD  HEALTH 


1-2.  The  authori  y 
51a  is  revised  to  re  id 


Authority:  Sec.  Il(t2 
Act,  49  Stat.  647  (42 
502(b)(1)(A),  and  50^a)(3) 
Security  Act,  95  Stat 
702(a).  702(b)(lKA) 


3.  Section  51a. 1 
follows: 


citation  for  Part 
as  follows: 


of  the  Social  Security 
S.C  1302);  sec.  502(a), 
of  the  Social 
819-20  (42  U.S.C 
706(a)(3)). 


aid 


s  revised  to  read  as 


doesttiis 


§51a1    Towttichi 
regulation  appty?     j 

The  regulation  ii)  this  part  applies  to 
grants,  contracts,  ahd  other 
arrangements  under  section  502(a)  and 


502(b)(1)(A)  of  the 


Social  Security  Act, 


as  amended  (42  U.$.C  702(a)  and 
702(b)(1)(A)),  the  Maternal  and  Child 


Health  (MCH)  Federal  Set-Aside  project 
grant  programs.  Section  502(a) 
authorizes  funding  for  special  projects 
of  regional  and  national  significance 
(SPRANS).  research  and  training 
projects  with  respect  to  maternal  and 
child  health  and  children  with  special 
health  care  needs  (including  early 
intervention  training  and  services 
development);  genetic  disease  testing, 
counseling  and  information  programs; 
comprehensive  hemophilia  diagnostic 
and  treatment  centers;  projects  for 
screening  and  follow-up  of  newborns  for 
sickle  cell  anemia  and  other  genetic 
disorders;  and  special  maternal  and 
child  health  improvement  projects. 
Section  502(b)(1)(A)  authorizes  funding 
for  projects  termed  community 
integrated  service  system  (QSS)  projects 
for  the  development  and  expansion  of: 
maternal  and  infant  health  home 
visiting;  projects  to  increase  the 
participation  of  obstetricians  and 
pediatricians  in  title  V  and  title  XIX 
programs;  integrated  maternal  and  child 
health  service  systems;  maternal  and 
child  health  centers  operating  under  the 
direction  of  not-for-profit  hospitals; 
rural  maternal  and  child  health 
programs:  and  outpatient  and 
commimity-based  services  programs  for 
children  with  special  health  care  needs. 

4.  Section  51a.3  is  revised  to  read  as 
follows: 

S51a.3    Who  is  eligible  to  apply  for  Federal 
furtding? 

(a)  With  the  exception  of  training  and 
research,  as  deschbied  in  paragraph  (b) 
of  this  section,  any  public  or  private 
entity,  including  an  bidian  tribe  or  tribal 
organization  (as  those  terms  are  defined 
at  25  U.S.C  4S0b)  is  eligible  to  apply  for 
federal  hmding  under  this  Part. 

(b)  Only  public  or  nonprofit  private 
institutions  of  higher  learning  may 
apply  for  training  grants.  Only  public  or 
nonprofit  institutions  of  higher  learning 
and  public  or  private  nonproHt  agencies 
engaged  in  research  or  in  programs 
relating  to  maternal  and  child  health 
and/or  services  for  children  with  special 
health  care  needs  may  apply  for  grants 
contracts  or  cooperative  agreements  for 
research  in  maternal  and  child  health 


services  or  in  services  for  children  with 
special  health  care  needs. 

5.  Section  51a.4  is  revised  to  read  as 
follows: 

§  51  a.4    How  is  application  made  for 
Federal  fundirig? 

An  application  for  funding  under  the 
MCH  Federal  Set-Aside  project  grant 
programs  must  be  submitted  to  the 
Secretary  at  such  time  and  ia  such 
manner  as  the  Secretary  may  prescribe. 
It  must  include  a  budget  and  narrative 
plan  of  the  manner  in  which  the  project 
will  meet  each  of  the  requirements 
prescribed  by  the  Secretary.  The  plan 
must  describe  the  project  in  sufficient 
detail  to  identify  clearly  the  nature, 
need,  and  specific  objectives  of,  and 
methodology  for  carrying  out,  the 
project.  (Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0915-0050) 

6.  Section  51a.5  is  revised  to  read  as 
follows: 

§51&5    What  criteria  will  DHHS  use  to 
decide  whicli  projects  to  fund? 

(a)  The  Secretary  will  determine  the 
allocation  of  funds  available  under 
sections  502(a)  and  502(b)(1)(A)  of  the 
Act  for  each  of  the  activities  described 
in§51a.l. 

(b)  Within  the  limit  of  funds 
determined  by  the  Secretary  to  be 
available  for  each  of  the  activities 
described  in  §  51a.  1,  the  Secretary  may 
award  Federal  funding  for  projects 
under  this  part  to  applicants  which  will, 
in  his  or  her  judgment,  best  promote  the 
purpose  of  title  V  of  the  Social  Security 
Act  and  address  achievement  of  Healthy 
Children  2000  objectives,*  taking,  the 
following  factors  into  account: 


'  Healthy  Children  2000:  National  Health 
Promotion  and  Disease  Prevention  Objectives 
Related  to  Mothers,  Infants,  Children.  Adolescents, 
and  Youth  is  a  special  compendium  of  health  status 
goals  and  national  health  objectives  affecting 
mothers,  infants,  children,  adolescents,  and  youth 
originally  published  in  Healthy  People  2000  in 
September  1990.  Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full  Report:  Slodt  Na 
017-001-00474-0  Of  Healthy  People  2000 
(Summary  Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of  Documents, 
Government  Printing  Office  Washington,  DC 
20402-9325.  (telephone:  202  783-3238). 
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(1)  The  extent  to  which  the  project 
will  contribute  to  the  advancemait  of 
maternal  and  child  health  and/w 
improvement  of  the  health  of  children 
with  special  health  care  needs; 

(2)  The  extent  to  which  the  project  is 
responsive  to  policy  concerns 
applicable  to  MCH  grants  and  to 
program  objectives,  requirements, 
priorities  and/or  review  criteria  for 
specific  project  categories,  as  published 
in  program  announcements  or  guidance 
materials. 

(3)  The  extent  to  which  the  estimated 
cost  to  the  Gov^nment  of  the  prefect  is 
reasckoable,  co&sidtfing  the  anticipated 
results; 

(4)  The  extent  to  which  the  project 
personnel  are  well  qualified  by  training 
and/or  experience  for  their  roles  in  the 
project  and  the  applicant  organization 
has  adequate  tadlities  and  personnel; 
and 

(5)  The  extent  to  which,  insofar  as 
practicable,  the  propped  activities,  if 
well  executed,  are  capable  of  attaining 
prefect  objectives. 

(c)  For  the  following  tvpes  of  OSS 
prefects,  preference  for  mnding  will  be 
given  to  qualified  applicants  in  areas 
with  a  high  infant  mortality  rate 
(relative  to  the  latest  average  infant 
mortality  rate  in  the  United  States  or  in 
the  State  in  which  the  area  is  located): 

fl)  Projects  for  the  development  and 
expansion  of  maternal  and  infant  heehb 
home  visiting; 

(2)  Projects  to  increase  the 
participation  of  obstetricians  and 
pediatricians  in  title  V  and  title  XIX 
programs; 

(3)  Integrated  maternal  and  child 
health  service  systems; 

(4)  Maternal  and  child  health  centers 
operating  under  the  direction  of  not-for- 
profit  hospitals; 

(5)  Rural  maternal  and  child  heahh 
programs;  and 

(6)  Outpatient  and  community  based 
services  for  children  with  special  health 
care  needs. 

7.  Section  51a. 7(a)  is  revised  to  read 
as  follows: 

§51a.7    What  other  OHHS  regulations 
appV 

ia)  Sev«^}  other  KiHS  regulations 
apply  to  awards  under  this  part.  These 
include,  but  are  not  limited  to: 

42  CFR  Part  50— Policies  of  general 
applicability: 

Subpart  B — Sterilization  of  persons  in 
federally  assisted  family  planning 
projects. 

Subpart  C — ^Abortions  and  related 
medical  services  in  fedoally  assisted 
programs  of  the  Public  Health  Service. 

Sul^iart  E — Maximum  allowable  cost 
fordru^ 
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(1)  The  extent  to  which  the  project 
will  contribute  to  the  advancemoit  of 
maternal  and  child  health  and/w 
improvement  of  the  health  of  children 
with  special  health  care  needs; 

(2)  The  extent  to  which  the  project  is 
responsive  to  policy  concerns 
applicable  to  MCH  grants  and  to 
program  objectives,  requirements, 
priorities  and/or  review  criteria  for 
specific  project  categories,  as  published 
in  program  announcements  or  guidance 
materials. 

(3)  The  extent  to  which  the  estimated 
cost  to  the  Gov»nraent  of  the  project  is 
reasonable,  considering  the  anticipated 
results; 

(4)  The  extent  to  which  the  project 
personnel  are  well  qualified  by  training 
and/or  expOTience  for  their  roles  in  the 
project  and  the  applicant  organization 
has  adequate  bdhties  and  personnel; 
and 

(5)  The  extent  to  which,  insofar  as 
practicahte.  the  proposed  activities,  if 
well  executed,  are  capable  of  attaining 
project  objectives. 

(c)  Foff  the  following  types  of  (3SS 
projects,  preference  fat  nmding  will  be 
given  to  qualified  applicants  in  areas 
with  a  high  infant  mortality  rate 
(relative  to  the  latest  average  infont 
mortality  rate  in  the  United  States  or  in 
the  State  in  which  the  area  is  located): 

(1)  Projects  for  the  development  and 
expansion  of  maternal  and  infant  heehh 
home  visiting; 

(2)  Projects  to  increase  the 
participation  of  obstetricians  and 
pediatricians  in  title  V  and  title  XIX 
programs: 

(3)  Integrated  maternal  and  child 
health  service  systems; 

(4)  Maternal  and  child  health  cmters 
operating  under  the  direction  of  not-for> 
profit  hospitals; 

(5)  Rural  maternal  and  child  heahh 
programs;  and 

(6)  Outpatient  and  community  based 
services  for  children  with  special  health 
care  needs. 

7.  Section  51a.7(a)  is  revised  to  reed 
as  follows: 

§51a.7    What  other  DHHS  regulations 
apply? 

(a)  Sevffi^l  other  EKiHS  regulations 
apply  to  awards  under  this  part.  These 
include,  but  are  not  limited  to: 

42  CFR  Part  SO— Policies  of  general 
applicability: 

Subpart  B — Sterilization  of  persons  in 
federally  assisted  family  planning 
projects. 

Subpart  C — ^Abortions  and  related 
medical  services  in  fedoally  assisted 
programs  of  the  Public  Health  Service. 

Subpart  E — Maximum  allowable  cost 
for  dnigs- 


45  CFR  Part  76— Govemmentwide 
debarment  and  suspension 
(nonprocurement)  and  govemmentwide 
requirements  for  drug-hree  workplace 
(grants). 

45  CFR  Part  80 — Nondiscriminati<Mi 
under  i»t>grams  receiving  Federal 
assistance  through  the  Department  of 
Heahh  and  Human  Service — 
EHectuation  of  title  VI  of  the  Qvil 
Rights  Act  of  1964. 

45  CFR  Part  81— Practice  and 
procedure  for  hearings  under  Part  80  of 
this  title. 

45  CFR  Part  84 — Nondiscrimination 
on  the  basis  of  handicap  in  programs 
and  activities  receiving  or  benefiting 
ft-om  Federal  financial  assistance. 

45  CFR  Part  86 — Nondiscrimination 
cm  the  basis  of  sex  in  ediication 
programs  and  activities  receiving  or 
benefiting  from  Federal  financial 
assistance. 

45  CFR  Part  91 — Nondiscrimination 
on  the  basis  of  age  in  HHS  progranos  or 
activities  receiving  Federal  financial 
assistance. 

45  CFR  Part  93— New  restrictions  on 
lobbying. 

(b)  In  additicoi  to  the  above 
regulations,  the  following  af^ly  to 
projects  funded  through  grants: 

42  CFR  Part  50— Policies  of  general 
applicability: 

Subpart  D-^^lblic  Health  Service 
grant  appeals  procedure. 

45  CFR  Part  16— Procedures  of  the 
Departmental  Grant  Appeals  Board. 

45  CFR  Part  74— Administration  of 
grants  to  nonjMrofit  organizations. 

45  CFR  Part  75— hiformal  grant 
appeals  procedures. 

45  CFR  Part  92— Administration  of 
grants  to  State  and  local  governments. 

8.  Section  51a.8  is  added  to  read  as 

follows: 

§  51  a.8    What  other  conditions  apply  to 
these  grants? 

(a)  Recipients  of  project  grants  will  be 
required  to  submit  such  additional 
information  to  the  Secretary  on  an 
annual  basis  as  the  Secretary 
determines,  including: 

(1)  the  number  of  individuals  served 
or  trained,  as  appropriate  under  the 
project; 

(2)  a  copy  of  any  evaluation 
conducted  by  the  recipient;  and 

(3)  a  list  of  Healthy  Children  2000 
objectives  addressed  by  the  project  and 
data  on  how  the  project  contributed 
toward  meeting  the  objectives. 

(b)  The  Secretary  may  at  the  time  of 
award  of  project  grants  under  this  Part 
impose  additional  conditions,  including 
conditions  governing  the  use  of 
informaticm  or  consent  forms,  when,  in 


the  Secretary's  judgment,  they  are 
necessary  to  advance  the  approved 
program,  the  interest  of  public  health,  or 
the  conservation  of  grant  funds. 

IFR  Doc.  94-17218  Filed  7-18-94;  8:45  am| 
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Health  Care  Financing  Administration 
42  CfR  Parts  412. 413,  and  418 

tBPO-43«-Fl 
RtN0838-AO71 

Medicare  Program;  Periodic  Interim 
Payments  for  Hospitals  ana  Other 
Providers 

AGENCY:  Heahh  Care  Financing 
Administration  (HCFA),  HHS. 
ACTKJI*:  Final  rule. 


SUMMARY:  Tlus  final  rule  responds  to 
pubhc  conunents  on  the  January  21, 
1988  final  rule  with  comment  period 
that  implemented  section  9311  of  the 
Onnibus  Budget  Reconciliation  Act  of 
1986.  The  January  21, 1988  rule 
described  the  circumstances  under 
which  the  periodic  interim  payment 
(PIP)  method  is  available  for  services 
furnished  by  hospitals  bih)  other 
providers. 

EFFECTIVE  DATE:  This  final  regulation  is 
effective  on  August  18, 1994. 
FOR  FimTMER  MTORMATION  CONTACT: 
Linda  Hite,  (410)  966-4530. 

SUPPLEMertARY  MFORMATOI: 
1.  Background 

Section  l86l(v)(i)(A)  of  the  Social 
Security  Act  (the  Act)  defines 
reasonable  cost  under  Medicare  as  the 
cost  actually  incurred,  excluding  any 
cost  unnecessary  in  the  efficient 
delivery  of  needed  heahh  services.  That 
section  of  the  Act  also  provides  that 
reasonable  costs  must  be  determined  in 
accordance  with  regulations  that 
establish  the  methods  to  be  used  and  the 
items  to  be  included  for  purposes  of 
determining  which  costs  are  allotvabie 
for  various  types  or  classes  of 
institutions,  agencies,  and  services. 

Undo'  Medicare,  providers  are  paid 
for  inpatient  and  outpatient  services 
that  they  furnish  to  beneficiaries  under 
Part  A  (Hospital  Insurance)  or  Part  B 
(Supplementary  Medical  Insurance). 
Currently,  most  hosjutals  are  paid  for 
their  hospital  inpatient  operating  costs 
and  capital-related  costs  uiKler  the 
prospective  payment  systems  in 
accordance  with  sections  1886(d)  and 
(g)  of  the  Act  and  regulations  at  42  CFR 
part  412.  Under  these  systems.  Medicare 
payment  is  made  at  a  predetermined. 


I  . 
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specific  rate  for  inpatient  operating 
costs  and  inpatient  capital-related  costs 
for  each  hospital  dis(iiarge  based  on  the 
information  contained  in  actual  bills 
submitted. 

Hospital  outpatieni  services,  hospitals 
and  hospital  units  that  are  excluded 
from  the  prospective  payment  systems, 
as  well  as  most  otherbroviders.  are 
paid,  in  part,  an  amount  based  on  the 
reasonable  cost  of  items  and  services 
furnished  to  beneficiiries,  in  accordance 
with  the  regulations  ^t  42  CFR  part  413. 

Since  actual  reasoilable  cost  cannot  be 
determined  until  the  end  of  a  provider's 
i,ost  reporting  period!  an  interim  rate  of 
payment,  approximafng  actual  cost  as 
closely  as  possible,  i^  determined  by  the 
intermediaries  for  each  provider,  and 
interim  payments  are  made  on  that  basis 
during  the  year.  These  interim  payments 
are  required  by  section  1815(a)  of  the 
Act.  which  states  that  we  must  pay 
providers  at  least  monthly  during  the 
cost  reporting  period!  pending  a  final 
determination  of  costjon  the  basis  of  a 
submitted  cost  report]  and  any  necessar\' 
adjustments.  After  re<:eipt  of  the 
provider's  cost  report,  the  intermediary- 
determines  what  the  ictual  payment  for 
the  p>eriod  should  ha^re  been  and  a 
retroactive  adjustmer  t  is  made.  The 
regulations  that  implement  these 


policies  are  located  a 


There  are  two  metl^ods  of  interim 

hospital  services 
ving  payment 


§413.64. 


payment  for  inpatien 
for  hospitals  not  rece 
under  the  prospectivn  payment  systems. 
One  method  is  based  on  actual  bills 
submitted  by  the  hos  )ital.  Under  this 
method,  interim  payi  lents  are 
calculated  by  applying  a  predetermined 
per  diem  amount  to  t  le  number  of 
Medicare  patient  day ;  reflected  on 
actual  bills  or  by  app  ying  a 
predetermined  percentage  to  the  charges 
reflected  on  the  actui  1  bills  submitted. 
The  predetermined  p  jr  diem  amount  or 
percentage  factor  app  lied  to  billed 
patient  days  or  charg  >s  represents  an 
estimate  of  the  hospii  al's  previous  year's 
costs,  adjusted  to  ensure  that  the  current 
years  rate  of  paymen  t  is  as  close  as 
possible  to  the  currer  t  year's  costs. 

Under  the  second  nethod,  referred  to 
as  the  periodic  interi:  n  payment  (PIP) 
method,  interim  pajTients  are  not  based 
on  individual  bills.  Instead,  payment  is 
based  on  the  estimate  d  annual  costs 
attributable  to  estima  !ed  Medicare 
utilization  of  a  hospi  al.  and  equal 
biweekly  payments  a  -e  made  to 
hospitals  without  reg  ird  to  the 
submission  of  indivit  ual  bills.  PIP  has 
been  available  for  infatient  hospital 
services  since  1968.  It  was  offered  to 


qualified  hospitals  as 


regular  interim  reimt  ufsement.  which 


an  alternative  to 


requires  submission  of  a  bill  to  receive 
payment. 

With  either  of  these  interim  payment 
methods,  any  overestimation  or 
underestimation  of  the  hospital's  actual 
costs,  to  the  extent  not  adjusted  during 
the  year,  is  adjusted  at  the  time  of  cost 
report  settlement. 

Under  the  prospective  payment 
system,  hospitals  are  paid,  for  most  of 
the  Part  A  inpatient  services  they 
furnish,  a  prospectively  determined 
amount  for  each  discharge  based  on 
actual  bills  submitted.  This  amount 
constitutes  final  payment  for  each 
discharge  claimed.  Although  no  form  of 
interim  payment  is  necessary  for 
hospitals  operating  under  the 
prospective  payment  system,  we 
extended  the  option  to  these  hospitals  to 
elect  to  receive  PIP  when  the 
prospective  payment  system  was 
implemented  in  order  to  avoid  cash 
flow  problems  in  the  early  stages  of  the 
system.  Thus,  prospective  payment 
hospitals  that  met  the  qualifications  for 
receiving  PIP  could  elect  to  receive  this 
type  of  interim  pa)mient,  which  would 
be  based  on  their  estimated  annual 
prospective  payment  amounts.  The  PIP 
payment  is  made  2  weeks  after  the  end 
of  a  biweekly  period  of  services.  In  these 
circumstances,  year-end  reconciliation 
is  required. 

Altnough  the  PIP  method  of  interim 
payment  is  not  based  on  actual  bills 
submitted,  a  PIP  hospital  must  continue 
to  submit  bills  for  subsequent 
intermediar)'  verification  of  the 
accuracy  of  the  rate.  The  rate  is 
reviewed  at  least  twice  per  year  for 
hospitals  paid  under  the  prospective 
payment  system  and  at  least  quarterly 
for  hospitals  and  other  providers  paid 
on  a  reasonable  cost  basis.  If  necessary, 
as  determined  by  the  reviews,  the  rate 
is  adjusted.  Interim  pay-ments  may  be 
further  adjusted  based  on  cumulative 
payment  data  for  the  year. 

On  August  15, 1986,  we  published  a 
final  rule  in  the  Federal  Register  (51  FR 
29386)  concerning  interim  payments.  In 
that  rule,  we  took  the  following  actions, 
which  were  to  be  effective  on  July  1, 
1987: 

•  We  eliminated  PIP  as  an  optional 
method  of  payment  for  inpatient 
hospital  services  furnished  to  Medicare 
beneficiaries,  except  for  services 
furnished  by  a  rural  hospital  with  fewer 
than  100  beds. 

•  In  order  to  alleviate  the  cash  flow 
problems  that  certain  hospitals 
encounter,  we  provided  for  one  interim 
payment  to  hospitals  subject  to  the 
prospective  payment  system  for  each 
case  in  which  a  patient  remains  in  the 
hospital  more  than  30  covered  days. 
Under  this  provision  any  interim 


payment  made  was  to  be  applied  against 
the  final  payment  made  for  the 
discharge. 

•  We  also  eliminated  PIP  for  hospitals 
receiving  payment  under  a 
demonstration  project  authorized  by 
section  402(a)  of  the  Social  Security 
Amendments  of  1967  (Public  Law  90- 
248)  or  section  222(a)  of  the  Social 
Security  Amendments  of  1972  (Public 
Law  92-603),  and  for  those  hospitals 
paid  under  State  reimbursement  control 
systems  authorized  by  section  1886(c)  of 
the  Act  and  approved  by  HCFA. 
However,  under  this  provision,  these 
hospitals  were  to  be  permitted  to  use  a 
form  of  interim  payment  similar  to  PIP 
if  that  type  of  payment  is  specifically 
approved  by  HCFA  as  a  part  of  the 
demonstration  or  control  system. 

•  We  provided  that  payment  for 
direct  medical  education  and  other 
inpatient  hospital  costs  excluded  from 
the  prospective  payment  system  was  to 
continue  to  be  made  biweekly  on  an 
interim  payment  basis. 

We  issued  the  August  15, 1986  final 
rule  because  evidence  indicated  that  the 
PIP  method  had  increasingly  become  a 
burden  for  the  intermediaries  and  that  it 
resulted  in  the  expenditures  of 
considerable  resources  in  attempting  to 
identify  and  correct  overpayments  ani 
underpayments.  We  stated  that 
eliminating  PIP  for  all  hospitals  (that  is, 
those  paid  on  the  basis  of  reasonable 
costs  and  those  subject  to  prospective 
payment)  would  allow  intermediaries  to 
utilize  their  resources  more  effectively 
to  better  control  payments  to  hospitals 
and  all  other  providers.  Furthermore, 
we  stated  that  the  elimination  of  PIP 
would  encourage  hospitals  to  submit 
their  bills  on  a  more  timely  basis  since 
hospitals  receiving  PIP  have  less 
incentive  to  bill  timely  than  hospitals 
not  receiving  PIP. 

On  October  21, 1986,  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(Public  Law  99-509)  was  enacted.  In 
effect,  except  for  the  provision  dealing 
with  a  special  interim  payment  to 
prospective  payment  hospitals 
experiencing  unusually  long  lengths  of 
stay  (discussed  below),  section  9311  of 
Public  Law  99-509  overrode  the  August 
15, 1986,  final  rule.  Specifically,  section 
9311(a)  of  Public  Law  99-509  added  a 
new  paragraph  (e)  to  section  1815  of  the 
Act  that  provides  for  the  following 


Payment  must  be  made  available  for 
inpatient  hospital  services  furnished  by 
a  prospective  payment  hospital, 
including  distinct  part  psychiatric  or 
rehabilitation  units,  on  a  PIP  basis 
(rather  than  on  the  basis  of  bills  actually 
submitted)  in  theiollowing  cases: 
— Tlie  hospital's  fiscal  intermediary  fails 
to  meet  the  requirements  of  section 
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1816(c)(2)  of  the  Act  cenceroing  the 
prompt  psymeDt  of  claims  for  3 
consecutive  nwnths,  the  hospital 
requests  payment  on  a  PIP  basis,  and 
the  bosptts)  meets  the  requirements 
applicable  to  pa>Tnent  on  a  PIP  basis       i 
that  were  in  effect  as  of  October  1 , 
1988.  The  hospital  can  continue  to         i 
recCTve  HP  jjayments  until  its  fiscal 
intermediary  meets  the  prompt 
payment  of  claims  requirements  for  3 
consecutive  calendar  months.  i 

— The  hospital  has  a  dis{woportionate 
share  ad)usliaent  percentage  (as  , 

established  in  section 
lS86(d)(5)(F)(iv]  of  the  Act)  of  at  least  j 
5.1  percent  as  computed  for  purposes  ( 
of  establishing  the  average 
standardized  amounts  for  discharges  ( 
occurring  during  Federal  fiscal  year  j 
(FY)  1987  and  the  hospital  requests  , 
payment  on  a  HP  basis.  Hospitals  j 

meeting  this  criterion  can  receive  PIP  | 
only  if  they  were  being  paid  on  a  HP  , 
basis  as  of  June  30, 1987  and  the  i 

hospital  continues  to  meet  the 
requirements  appticabJe  to  payment       j 
on  a  PIP  basis  that  were  in  eflect  as    ■ 
of  Cktober  1.1986. 

— Tke  hospital  is  located  in  a  rural  area, 
has  100  Of  fewer  beds,  and  the 
hospital  requests  payment  on  a  HP 
basis.  Agiain,  hospitals  meeting  this 
ciiterion  can  receive  PIP  only  if  they 
were  being  paid  on  a  PIP  basis  as  of 
June  30. 1987,  and  the  hospital 
continues  to  meet  the  requirements 
applicable  to  payment  on  a  PIP  basis 
that  were  in  ehiBct  as  of  Octoba  1. 
1986. 

•  Payment  oa  a  PIP  basis  must  be 
made  availaUe  under  the  standards 
established  in  §40&.454(^  (redesignated 
as  §  413.64(h)),  as  iit  efCect  on  October 
1, 1986,  for  the  following  services  if  the 
provider  qualifies  for  and  elects  to 
receive  PIP  payment: 
— Inpatient  hospital  services  (A  a 

ho^ital  extruded  from  the 
prospective  payment  system. 

— Inpatient  hospital  services  of  a 
hospital  receivij^  payment  under  a 
State  hospital  reimbursement  system 
under  section  1814(bM3)  or  1886(c)  of 
the  Act,  if  payment  on  a  PIP  basis  is 
an  integral  part  of  that  reimbursement 
system. 

— skilled  nursing  facility  s«vic«SL 

— Home  heahb  services. 

— Hospice  care. 

•  The  Secretai>  n»y  make 
appropriate  acc^erateid  payments  to 
hospitals  subject  to  the  prospective 
payment  system  that  have  significant 
cash  flow  problems  resuhing  from 
(^Mrations  of  its  intermediary  or  firom 
unusual  circumstances  of  the  hospital's 
operation. 
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1816(c)(2)  of  the  Act  concerning  the 
prompt  psymeDt  of  ctaims  for  J 
consecutive  nwnths,  the  hospital 
requests  payment  on  a  PIP  basis,  and 
the  bospits)  meets  the  requirements 
applicable  to  payment  on  a  PIP  basis 
that  were  in  effect  as  of  October  1 , 
1988.  The  hospital  can  continue  to 
recCTve  PIP  jjayments  until  its  fiscal 
intermediary  meets  the  prompt 
payment  of  claims  requirements  for  3 
consecutive  calendar  months. 

— The  hospital  has  a  dis{voportionate 
share  ad)ustiaent  percentage  (as 
established  in  section 
18«6{d)(5)(F)(iv]  of  the  Act)  of  at  least 
5.1  percent  as  computed  for  purposes 
of  establishing  the  average 
standardized  amounts  for  discharges 
occurring  during  Federal  fiscal  year 
(FY)  1987  and  the  hospital  requests 
payment  on  a  PIP  basis.  Hospitals 
meeting  this  criterion  can  receive  PEP 
only  if  they  were  being  paid  on  a  PIP 
basis  as  of  June  30, 1987  and  the 
hospital  continues  to  meet  the 
requirements  appticabJe  to  payment 
on  a  PIP  basis  that  were  in  eSect  as 
of  October  1.1986. 

— The  hospital  is  located  in  a  rural  area, 
has  100  Of  fewer  beds,  and  the 
hospital  requests  payment  on  a  ^P 
basis.  Agiain,  hospitals  meeting  this 
ciiteiion  tan  receive  PIP  only  if  they 
were  being  paid  on  a  PEP  basis  as  of 
)ttne  30. 1987.  and  the  hospital 
continues  to  meet  the  requirements 
applicable  to  payment  on  a  PIP  basis 
that  were  in  ehiect  as  of  October  1. 
I98& 

•  Payment  aa  a  PIP  basis  must  be 
made  available  under  the  standards 
established  in  §40&.454(^  (redesignated 
as  §  413.64(h)),  as  in  efEect  on  October 
1, 1986,  for  the  following  services  if  the 
provider  qualifies  for  and  elects  to 
receive  PIP  payment:  | 

— In  patient  hospital  services  (rf  a 
ho^ital  exchidad  from  the 
prospective  pa]mient  system. 

— Inpatient  hospital  services  of  a 
hospital  receivij^  payment  under  a 
State  hospital  reimbursement  system 
under  section  1814ibH3)  or  1886(c)  of 
the  Act.  if  payment  on  a  PIP  basis  is 
an  integral  part  of  that  reimbunement 
system. 

— skilled  nursing  facilityservices^ 

— Home  heahb  services^ 

— Hospice  care. 

•  The  Secretaiy  may  make 
appropriate  accewrated  payments  to 
hospitals  subject  to  the  prospective 
payro«9t  system  that  have  significant 
cash  flow  problems  re&uhing  from 
operatiotts  of  its  intennediary  or  from 
imusual  circumstances  of  the  bo^ital's 
operation. 


On  January  21, 1988,  we  published  a 
final  rule  with  cwnment  period  (53  FR 
1621)  that  implemented  section  9311(a) 
of  the  Omnibus  Biidget  Reconciliation 
Act  of  1986  (Public  Law  90-509, 
enacted  October  21, 1986).  In  that  final 
rule,  in  addition  to  implementing 
section  9311(a)  of  Public  Law  99-509, 
we  deleted  the  provision  at 
§  413.64(k)(5)  permitting  a  special 
interim  payment  for  long  lengths  of  stay 
cases. 

This  provision  had  been  set  forth  in 
our  August  15, 1986,  final  rule  (51  FR 
29386),  before  the  enactment  of  Public 
Law  99-509.  As  explained  in  detail  in 
our  January  21. 1988,  final  rule  (53  FR 
1625),  the  amendn>ents  made  by  section 
9311(a)  of  Pubhc  Law  99-509  did  not 
include  any  provision  for  interim 
payments  to  prospective  payment 
hospitals  that  are  not  on  PIP,  and  we 
believed  that,  in  light  of  the  changes  it 
was  makiitg  to  PIP.  Congress  did  not 
believe  such  a  provision  was  necessary. 
Therefore,  we  deleted  this  provision 
from  the  regulations.  Howe\  er.  as  a 
result  of  comments  received  objectii^to 
the  elinunatioa  of  this  (»ovisian,  we 
reconsidered  our  positicui  and 
subsequently  revised  our  policy  in 
regulatiws  at  §  412.116(d)  in  the  &nal 
rule  published  on  September  1. 1989  (S4 
FR  36495).  (This  issiie  is  also  disotssed 
below  in  response  to  public  comments.) 

II.  Djeemsion  of  Comments 

In  response  to  the  January  21,  IQM 
final  rute  with  comment  p«viod  (53  FR 
1621),  we  received  31  commotrts  from  or 
on  behalf  of  hospitals  and  their 
assodatiotts.  The  following  is  a 
sununary  of  the  comments  and  our 
responses  to  them. 

A.  Capital-Refated  Costs  of  Inpatient 
Hospital  Services 

As  part  of  the  January  21, 1968  final 
rule,  which  dealt  primarily  with  PIP.  we 
made  an  unrelated  change  to  the 
regulations.  Section  413.64(kM6). 
deahng  with  reductions  in  capital 
payments  under  section  1886(gK3)  of 
the  Act,  was  revised  arkd  redesignated  as 
a  new  §412.1 13(aM2).  As  part  of  that 
change,  we  made  a  technical  change  in 
§  412.113(a)(1)  by  removing  the 
language,  "For  cost  reporting  periods 
beginning  before  October  1, 1986,"  to 
reflect  the  fad  that  hospitals  sut^ect  to 
the  pro^iective  payment  S3rstem 
continued  to  be  paid  in  part  on  a 
hospital-speofic  basis  during  the 
transition  poriod  to  fully  prospective 
payment,  which  was  in  elhct  ior  cost 
reporting  periods  beginning  oo  or  after 
October  1, 1963,  and  before  October  1. 
1987.  . 


Comment:  One  commenter  requested 
that  the  date  be  chan^  to  Octww  I . 

1987  and  that  the  language  be  reinserted 
in  §  412.113(a)(1).  The  request  was 
made  to  reflect  the  feet  that  for  cost 
reporting  p>eriods  beginning  on  or  after 
October  1,  1987.  v«th  the  exception  of 
sole  community  hospitals  (see  §412.92). 
prospectively  determined  pejrments 
based  on  national  and  regional 
standardized  rates  do  not  depend  upoo 
an  individual  hospital's  cost  experienca 
Therefore,  acceding  to  the  commenter, 
the  capital  consistency  rule  (discussed 
fully  in  the  final  prospective  payromt 
system  rule  published  September  30, 

1988  (53  FR  38517))  addressed  in 
§412.1 13(a)(1)  would  not  be  applicable 
for  periods  beginning  on  or  after 
October  1,  1967.  The  commenter  also 
believed  that  the  capital  consistency 
rule  should  not  be  applicable  to  sole 
community  hospitals  after  that  date, 
notwithstaiKiing  that  those  hospitals 
continue  to  receive  a  prospective 
payment,  part  of  which  is  based  on  their 
own  cost  experience. 

Response:  As  we  explained  in  our 
September  30. 1988,  final  rule  (53  FR 
38517).  the  consistency  rule  required 
that  the  classification  of  capitaKrelated 
and  direct  medical  education  costs 
remain  constant  for  each  hospital  during 
the  prospective  payment  transition 
period.  This  rule  vrm  necessary  since  a 
portion  of  the  prospectively  determined 
peyment  during  the  transition  to  hiVty 
Federal  standardized  rates  was  based 
upon  a  hospital's  own  cost  experier>ce 
(that  is,  the  hospital-specific  rate). 

In  that  final  rule,  we  noted  that  the 
consistency  rule,  for  capital-related 
costs  aikd  for  direct  medical  education 
costs,  was  no  looger  necessary  due  to 
the  expiration  of  the  prospective 
payment  transition  period.  Accordingly, 
we  removed  the  language  from  the 
regulations  text  concerning  the 
consistency  rule.  With  re^rd  to  the 
commenter's  concern  re^rding  sole 
community  hospitals,  «»e  agree  that  the 
capital  consistency  rule  is  no  looger 
applicable  for  these  hospitals. 

Conanent:  A  commenter  noted  that 
the  capital  reduction  percentages  in 
§412.113(aM2)  have  been  superseded  by 
section  4006  of  the  Qnmibus  Budget 
Reconcihaticm  Act  oi  1987  (Public  Law 
100-203). 

Response:  Section  4006  of  OBRA  1987 
amended  section  1886(g)(3KA)  of  the 
Act  and  provided  that  the  inpatient 
capital  reduction  be  iocraned  to  12 
percent  for  FY  1988,  effective  for 
discharges  or  portions  of  cost  reporting 
periods  occurring  on  or  after  January  1, 
1988.  For  discharges  or  portions  of  cost 
reportittg  periods  occurring  in  FY  1999, 
the  reduction  was  15  percent  Section 
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6002  of  OBRA  1989  amended  section 
1886(g)(3)(A)  of  theJAct  and  mandated 
a  reduction  of  15  percent  of  payments 
for  capital-related  costs  of  hospital 
inpatient  services  identified  under 
section  1886(d)  attr  butable  to  portions 
of  cost  reporting  periods  or  discharges 
occurring  during  th  i  period  beginning 


January  1,  1990  anc 


30.  1990.  Section  4(i01(a)  of  OBRA  1990 
extended  the  15  peicent  reduction 
applicable  to  prospi  ictive  payment 
hospitals  to  Septem  aer  30. 1991.  These 
provisions  were  inc  orporated  into 
regulations  at  §412  113  on  August  30. 
1991 (56  FR  43448) 

In  addition  to  the  se  changes, 
additional  changes  o  §412.113  were 
necessary  to  confor  n  the  regulations 
with  the  statute.  Sp  jcifically,  we  revised 


§  412.113(a)(2)(B), 


conform  the  dates  a  ad  the  percentages 
specified  in  these  si  sctions  to  the  law. 


B.  Special  Interim 
Unusually  Long 


I'ayment  for 
Lengths  of  Stay 


Comment:  Twent  y-nine  commenters 


objected  to  our  elin 


for  unusually  long 


that  the  legislation 


to  a  hospital  subjec 


payment  system  thit  has  significant 


cash-flow  problems 


originally  provided 


ending  September 


C).  and  (D)  to 


nation  of  the 


provision  for  specie  I  interim  payments 


engths  of  stay.  The 


commenters  genera  ly  stated  that  the 
fact  that  the  legislation  did  not  address 
this  provision  indicated  Congressional 
intent  that  it  be  retained.  They  noted 


ncluded  a  specific 


provision  p>ermittin  §  the  Secretary  to 
make  appropriate  a  xelerated  payTnents 


to  the  prospective 


resuhing  from  the 


operation  of  its  inte  rmediary  or  from 
unusual  circumstar  ces  of  the  hospital's 
operation.  They  ass  erted  that  this 
provision  was  inter  ded  to  address  a 
variety  of  unusual  circumstances  that 
cause  cash-flow  pr(  blems,  including 
situations  in  which  a  hospital 
experiences  cash-fl  )w  problems  due  to 
long-stay  patients. 
Many  commented  said  that  we  had 


for  the  special 


interim  payments  i  i  order  to  alleviate 
the  cash-flow  prob!  ems  that  certain 
hospitals  might  em  ounter  after  they  no 
longer  received  PIP .  The  commenters 
indicated  that  a  cash-flow  shortage 
continues  to  be  a  p  oblem  for  a  hospital 
that  cannot  receive  any  Medicare 
payment  for  a  patie  nt  who  has  been  in 
the  hospital  for  an  inusualiy  long  stay. 
Some  commenters  itated  that  the 
problem  was  more  jcute  for  small 
hospitals  or  for  rur;  il  hospitals,  but  all 
believed  that  not  receiving  an  interim 
payment  for  a  long  stay  patient 
represented  a  hardi  hip  to  a  hospital. 
Some  pointed  ou  t  that  an  interim 
payment  is  particu  arly  important  for 
long-stav  patients  [  ecause.  generallv. 


the  most  intensive  resource 
consumption  occurs  early  in  a  patient's 
stay.  Others  commented  that  the 
problem  is  exacerbated  in  areas  where 
there  is  a  shortage  of  Medicare- 
participating  skilled  nursing  facility 
(SNF)  beds,  since  such  shortages  tend  to 
increase  the  number  of  long-stay 
patients  remaining  in  the  hospitals 
awaiting  SNF  placement. 

One  commenter  recommended  that 
the  threshold  for  interim  billing  be 
based  on  the  outlier  threshold  for  the 
DRG  assigned  to  the  case  and  that  the 
hospital  should  be  given  an  opportunity 
to  submit  an  interim  bill  for  long-stay 
patients  every  30  days  after  the  original 
interim  bill. 

Response:  Due  to  the  importance  of 
this  issue  to  the  hospital  industry,  we 
have  already  responded  to  these 
comments  and  addressed  these  issues  in 
a  final  rule  published  on  September  1. 
1989  (54  FR  36495).  As  we  explained  in 
detail  in  that  document,  based  on  our 
review  of  these  comments,  we 
reconsidered  our  position  on  this  issue 
and  revised  §  412.116(d)  accordingly. 

Prospective  payment  system  hospitals 
that  do  not  receive  PIP  may  request 
special  interim  payments  after  a  patient 
has  been  in  the  hospital  at  least  60 
covered  days  and  thereafter  at  intervals 
of  at  least  60  days.  The  initial  special 
interim  payment  will  be  made  at  the 
rate  for  the  appropriate  DRG  based  on 
the  diagnosis,  procedures  and  other 
pertinent  information  reported  on  the 
initial  interim  bill. 

The  payment  for  the  initial  interim 
bill  will  be  determined  as  if  the  bill 
were  the  final  bill.  That  is,  the 
intermediary  will  pay  the  hospital  based 
on  the  DRG  determined  for  the  bill  plus 
any  outlier  payments  as  of  the  date  of 
the  last  day  for  which  ser\'ices  have 
been  billed.  Subsequent  interim  bills, 
including  the  final  bill,  will  be 
processed  as  adjustment  bills,  with 
payment  determined  as  if  the  bill  were 
the  final  bill.  Generally,  the  adjusted 
payment  from  subsequent  bills  will 
result  from  outlier  payments  accruing 
since  the  previous  bill.  These  special 
interim  payments  were  effective 
September  1. 1989  for  all  qualifying 
current  and  subsequent  inpatient 
admissions. 

C.  Method  of  Payment 

Comment:  One  commenter  asked  that 
we  reconsider  our  position  and  revoke 
the  regulation  that  eliminates  PIP  for 
many  hospitals.  The  commenter  pointed 
out  that  as  hospitals  deplete  their 
working  capital,  operating  cash  becomes 
very  critical,  and  the  new  regulation 
will  create  additional  cash-How 
problems  for  the  hospital  industry. 


Response:  We  believe  that  the 
regulation  properly  implements  the 
statutory  provisions,  and.  therefore, 
should  continue  in  effect.  However,  as 
discussed  above,  we  have  reconsidered 
our  elimination  of  the  provision  for  an 
interim  payment  after  a  Medicare 
beneficiary's  length  of  stay  exceeds  60   . 
days.  The  special  interim  payment 
provision  at  §  412.116(d)  should  assist 
prospective  payment  hospitals  in 
maintaining  cash  flow  in  cases  of  long- 
stay  Medicare  patients. 

D.  Periodic  Interim  Payments 

Comment:  Ohe  commenter  stated  that 
certain  disproportionate  share  hospitals 
and  small  rural  hospitals  that  could 
elect  PIP  under  the  provisions  in 
§  412.116  (b){l)(ii)  or  (b)(l)(iii)  may  not 
have  been  given  clear  instructions  in 
sufficient  time  to  make  a  proper  request 
for  PIP  prior  to  July  1, 1987,  as  required 
in  §§  412.116  (b)(l){ii)  and  (b)(l)(iii). 
Accordingly,  the  commenter  requested 
that  HCFA  provide  a  60-day  window  of 
opportunity  to  eligible  disproportionate 
share  and  small  rural  hospitals  to 
request  PIP. 

Response:  We  believe  that  eligible 
disproportionate  share  and  small  rural 
hospitals  had  adequate  notice  to  request 
PIP  prior  to  July  1. 1987.  In  May  of 
1987,  we  issued  Program  Memorandum 
A-87-4  that  advised  intermediaries  to 
notify  the  hospitals  to  request  PIP. 
(Subsequent  instructions  were  included 
in  the  Intermediary  Manual  Part  3. 
section  3600.1.)  Intermediaries, 
accordingly,  notified  their  providers. 
Since  we  received  no  other  comments " 
indicating  any  problems  in  this  regard, 
we  do  not  believe  that  an  additional 
extension  was  necessary  for  these 
hospitals  to  request  PIP. 

E.  Payment  to  Providers  of  Service 

Comment:  One  commenter  asked 
whether  a  small  rural  hospital  that 
qualifies  for  prospective  payment  as  an 
urban  hospital  under  section 
1886(d)(8)(B)  of  the  Act.  as  added  by 
section  4005(a)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Public  Law 
100-203),  would  become  ineligible  to 
receive  PIP  when  section  4005(a)  went 
into  effect. 

flesponse;  Section  1886(d)(8)(B)  of  the 
Act  provides  that  if  certain  conditions 
are  met.  hospitals  located  in  a  rural 
county  adjacent  to  one  or  more  urban 
areas  are  treated,  for  purposes  of 
determining  prospective  payment 
amounts,  asljeing  located  in  the  urban 
metropolitan  statistical  area  to  which 
the  greatest  number  of  workers  in  the 
county  commute.  This  provisioii  relates 
solely  to  the  amount  of  prospective 
payment  a  hospital  will  receive  based    : 


on  its  geographic  classification,  and 
does  not  change  the  status  of  small  rural 
hospitals  that  have  qualified  to  receive 
PIP  under  section  1815(e)  of  the  Act. 

F.  Payment  to  Hospitals  Subject  to  the_ 
Prospective  Payment  System 

Comment:  In  the  January  21,  1988 
final  rule,  we  stated  that  when  an 
intermediary  that  had  not  met  th& 
prompt  payment  standard  has  again  met 
that  standard  for  3  consecutive  calendar 
months,  the  hospitals  will  receive  notice 
■   (concurrent  with  their  removal  from 
PIP)  that  they  will  no  longer  receive  PIP. 
effective  with  discharges  occurring  the 
first  day  of  the  month  following  the 
third  consecutive  month  in  which  the 
requirements  were  met  (53  FR  1624). 
One  commenter  asserted  that  this  policy 
did  not  provide  sufficient  time  for 
intermediaries  to  change  the  payment 
method  from  PIP  to  claim-by-claim.  The 
commenter  also  pointed  out  that 
providers  would  have  no  advance  notice 
of  PIP  removal.  Another  commenter 
suggested  that  removal  should  be  no 
sooner  than  2  weeks  after  notification. 

Response:  We  agree  that  providers 
need  advance  notification  of  removal 
from  PIP.  and  intermediaries  need 
additional  time  to  make  changes  in  their 
payment  method.  Accordingly, 
intermediaries  now  will  notify  hospitals 
as  follows: 

If  an  intermediary  that  has 
consistently  failed  (that  is.  for  3 
consecutive  months)  to  meet  the  prompt 
payment  requirements  subsequently 
meets  the  requirements  for  2 
consecutive  calendar  months,  it  must  so 
notify  its  hospitals  within  7  working 
days  after  the  end  of  the  2nd  month. 
Within  7  working  days  after  the  end  of 
the  following  month,  the  intermediary 
must  notify  the  hospitals  whether  it  met 
or  failed  the  prompt  payment 
requirements  Tor  that  month. 

•  If  the  intermediary  failed  to  meet 
the  requirements,  its  hospitals  may 
continue  to  receive  PIP,  and  the 
intermediary  is  not  required  to  further 
notify  the  hospitals  until  the 
intermediary  again  meets  the  prompt 
payment  requirements  for  2  consecutive 
calendar  months. 

•  If  the  intermediary  met  the 
requirements  (that  is,  complied  with  the  . 
prompt  payment  requirements  for  3  c 
consecutive  calendar  months),  the  tl 
intermediary  will  notify  its  hospitals  ii 
that  they  will  no  longer  receive  PIP  J; 
effective  with  discharges  occurring  on  i; 
the  first  day  of  the  following  month,  that  4 
is,  30  days  after  the  intermediary  meets  d 
the  requirements.  The  intermediary  is  si 
not  required  to  further  notify  the  tl 
hospitals  regarding  its  timeliness  in  (t 
paying  claims  until  it  again  fails  to  meet     n 
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on  its  geographic  classification,  and 
does  not  change  the  status  of  small  rural 
hospitals  that  have  qualiHed  to  receive 
PIP  under  section  1815(e)  of  the  Act. 

F.  Payment  to  Hospitals  Subject  to  the 
Prospective  Payment  System 

Comment:  In  the  January  21,  1988 
final  rule,  we  stated  that  when  an 
intermediary  that  had  not  met  th& 
prompt  payment  standard  has  again  met 
that  standard  for  3  consecutive  calendar 
months,  the  hospitals  will  receive  notice 
■   (concurrent  with  their  removal  from 
PIP)  that  they  will  no  longer  receive  PIP. 
effective  with  discharges  occurring  the 
first  day  of  the  month  following  the 
third  consecutive  month  in  which  the 
requirements  were  met  (53  FR  1624). 
One  commenter  asserted  that  this  policy 
did  not  provide  sufficient  time  for 
intermediaries  to  change  the  payment 
method  from  PIP  to  claim-by-claim.  The 
commenter  also  pointed  out  that 
providers  would  have  no  advance  notice 
of  PIP  removal.  Another  commenter 
suggested  that  removal  should  be  no 
sooner  than  2  weeks  after  notification. 

Eesponse:  We  agree  that  providers 
need  advance  notification  of  removal 
from  PIP.  and  intermediaries  need 
additional  time  to  make  changes  in  their 
payment  method.  Accordingly, 
intermediaries  now  will  notify  hospitals 
as  follows: 

If  an  intermediary  that  has 
conisistently  failed  (that  is.  for  3 
consecutive  months)  to  meet  the  prompt 
payment  requirements  subsequently 
meets  the  requirements  for  2 
consecutive  calendar  months,  it  must  so 
notify  its  hospitals  within  7  working 
days  after  the  end  of  the  2nd  month. 
Within  7  working  days  after  the  end  of 
the  following  month,  the  intermediary 
must  notify  the  hospitals  whether  it  met 
or  failed  the  prompt  payment 
requirements  for  that  month. 

•  If  the  intermediary  failed  to  meet 
the  requirements,  its  hospitals  may 
continue  to  receive  PIP,  and  the 
intermediary  is  not  required  to  further 
notify  the  hospitals  until  the 
intermediary  again  meets  the  prompt 
payment  requirements  for  2  consecutive 
calendar  months. 

•  If  the  intermediary  met  the 
requirements  (that  is.  complied  with  the 
prompt  payment  requirements  fpr  3 
consecutive  calendar  months),  the 
intermediary  will  notify  its  hospitals 
that  they  will  no  longer  receive  PIP 
effective  with  discharges  occurring  on 
the  first  day  of  the  following  month,  that 
is.  30  days  after  the  intermediary  meets 
the  requirements.  The  intermediary  is 
not  required  to  further  notify  the 
hospitals  regarding  its  timeliness  in 
paying  claims  until  it  again  fails  to  meet 


the  prompt  payment  requirements  for  2 
consecutive  calendar  months. 

If  an  intermediary  has  consistently 
met  the  requirements  but  subsequently 
fails  to  meet  them  for  2  consecutive 
calendar  months,  it  must  so  notify  the 
hospitals  within  7  working  days  after 
the  end  of  the  2nd  month.  Within  7 
working  days  after  the  end  of  the 
following  month,  the  intermediary  must 
notify  the  hospitals  whether  it  met  or 
failed  to  meet  the  requirements  for  that 
month. 

•  If  the  intermediary  met  the 
requirements,  the  hospitals  continue  not 
to  receive  PIP.  and  the  intermediary  is 
not  required  to  further  notify  the 
hospitals  until  the  intermediary  again 
fails  to  meet  the  requirements  for  2 
consecutive  calendar  months. 

•  If  the  intermediary  failed  to  meet 
the  requirements  (that  is.  did  not 
comply  with  prompt  payment 
requirements  for  3  consecutive  calendar 
months),  the  intermediary  will  notify 
the  hospitals  that  they  may  request  to 
receive  PIP. 

If  a  hospital's  request  is  received  by 
the  intermediary  by  the  15th  day  of  the 
month  (or  the  first  regular  business  day 
after  the  1 5th  day  of  the  month),  the 
intermediary  will  initiate  .PIP  for  a 
qualifying  hospital  effective  with 
discharges  occurring  on  or  after  the  first 
day  of  the  following  month,  that  is.  30 
days  after  the  intermediary  failed  to 
meet  the  requirements  for  3  consecutive 
calendar  months.  If  the  hospital's 
request  is  not  received  by  the 
intermediary  by  the  15th  day  of  the 
month  (or  the  first  regular  business  day 
after  the  15th  day  of  the  month),  the 
intermediary  will  process  the  request  for 
PIP  under  its  usual  procedures  for  PIP 
requests.  The  intermediary  is  not 
required  to  further  notify  its  hospitals 
regarding  its  timeliness  in  paying  claims 
until  it  meets  the  prompt  payment 
requirements  for  2  consecutive  calendar 
months. 

G.  Limitation  on  Reelection 

In  addition  to  the  changes  discussed 
above,  we  are  making  an  additional 
revision  to  the  PIP  regulations  at 
§412.116(b)(4)(iii)  concerning  the 
limitation  on  the  reelection  of  PIP. 
Although  we  received  no  public 
comments  on  this  issue,  we  believe  that 
the  change  is  necessary  to  remedy  a  flaw 
in  the  regulations  set  forth  in  our 
January  21. 1988.  final  rule,  and  that  it 
is  clearly  beneficial  to  hospitals.  Section 
412.116(b)(4)(iii)  provides  that  if  a 
disproportionate  share  hospital  or  a 
small  rural  hospital  receiving  PIP  under 
the  criteria  set  forth  in  §412.116 
(b)(l)(ii)  or  (b)(l)(iii),  respectively,  is 
removed  from  PIP.  either  by  its  own 


request  or  by  the  intermediary,  it  may 
reelect  to  receive  PIP  only  under  the 
criteria  set  forth  in  §412.116(b)(l)(j). 
(That  is,  the  availability  of  PIP  to  the 
hospital  would  be  subject  to  the 
intermediary's  prompt  payment  of 
claims.)  We  believe  that  if  a  hospital 
requests  to  be  removed  from  PIP, 
§412.116(b)(4)(iii)  should  continue  to 
apply.  However,  §412.116(b)(4)(iii) 
may,  in  some  cases,  discourage 
intermediaries  firom  properly  removing 
hospitals  that  no  longer  qualify  since 
such  hospitals  could  no  longer  receive 
PIP  except  under  the  provisions  of 
§412.116(b)(l)(i). 

Accordingly,  we  are  revising 
§412.116{b)(4)(iii)  to  provide  that  if  an 
intermediary  removes  a  qualifying 
disproportionate  share  hospital  or  a 
small  rural  hospital  fi-om  PIP  because 
the  hospital  no  longer  meets  the 
requirements  lor  PIP  under  §  413.64(h), 
a  hospital  qualifying  under  §  412.116 
(b)(l)(ii)  or  (bMl)(iii)  may  subsequently 
reelect  to  receive  PIP.  subject  to  the 
requirements  of  §  413.64(h).  This 
reelection  also  applies  in  situations, 
with  regard  to  a  hospital  that  has 
changed  owrnership  or  undergone  a 
change  in  management,  in  which  the 
intermediary  removes  the  hospital  from 
PIP  temporarily  to  evaluate  whether  or 
not  the  hospital,  under  its  new 
ownership  or  new  management,  meets 
the  requirements  of  §  413.64(h). 

H.  Editorial  Comment 

Comment:  One  commenter  pointed 
out  two  errors  in  the  preamble  of  the 
January  21, 1988  final  rule.  Specifically, 
the  commenter  noted  that  on  page  1621. 
column  3,  paragraph  3.  in  the  sentence 
reading  "These  interim  pa>Tnents  are 
determined  by  estimating  the 
reimbursable  amount  for  the  year  based 
on  the  previous  year's  experience  and 
on  information  for  the  curi^nt  year  and 
dividing  that  amount  in  to  29  equal 
payments  made  biweekly.",  "29" 
should  be  changed  to  "26".  Also,  in  the 
same  paragraph,  the  last  sentence 
reading  "These  payments  will  continue 
to  be  made  on  a  biweekly  basis"  should 
have  read  "These  payments  will 
continue  to  be  made  2  weeks  after  the 
end  of  a  biweekly  period  of  service." 
Response:  The  commenter  correctly 
suggested  that  the  preamble  read 
incorrectly.  However,  the  regulations  at 
§  412.116(c)  do  read  correctly,  and  thus 
we  did  not  believe  it  was  necessary-  to 
publish  a  correction  notice.  We  note 
that  payment  for  the  indirect  teaching 
adjustment  and  capital-related  costs  are 
no  longer  made  on  a  biweekly  basis.  As 
discussed  in  the  September  30,  1988 
Federal  Register  (53  FR  38517), 
payment  for  the  indirect  teaching 
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adjustment  is  now  made  on  a  bill-by-bill 
basis.  In  addition,  the  payment  ' 
methodology  for  hospital  inpatient 
capital-related  costs  for  hospitals  paid 
under  the  prospective  payment  system 
has  been  revised.  Under  the  current 
methodology,  in  effect  since  October  1, 
1991.  a  predetermined  amount  per 
discharge  is  made  for  Medicare 
inpatient  capital-relat  id  costs.  However, 
payments  on  an  interim  basis  are  still 
made  for  direct  medical  education. 

in.  Changes  to  the  Regulations 

This  final  rule  responds  to  the 
comments  concemina  the  changes  we 
made  in  the  January  21, 1988.  final  rule 
with  comment  periodJ{53  FR  1621).  As 
discussed  in  section  I^  above,  we  are 
making,  or  have  madi  the  following 
changes  to  the  regulations. 

•  As  a  result  of  coniments  received 
objecting  to  the  elimiiiation  of  the 
provision  for  special  interim  payments 
for  unusually  long  lenjgths  of  stay,  we 
reconsidered  our  position  and  revised 
our  policy.  Ehie  to  the  importance  of  this 
issue  to  the  hospital  iidustry.  we  have 
already  published  this  policy  in 
regulations  at  §412.li6(d)  in  the  Hnal 
rule  published  on  September  1. 1989  (54 
FR  36495). 

•  As  discussed  abo  re,  we  are  revising 
§412.116(b)(4)(iii)tobrovidethat  ifa 
hospital  that  is  receiving  periodic 
interim  payments  under  the  criterion  set 
forth  in  §§412.116  (bil)(ii)  or  (b)(l)(iii) 
is  removed  from  that  fiethod  of 
payment  at  its  own  request,  it  may 
reelect  to  receive  peri(  >dic  interim 
payments  only  under  he  criterion  set 
forth  in  paragraph  §4  2.116(b)(l)(i). 
However,  if  the  hospii  al  is  removed 
from  that  method  of  pjyment  by  its 
intermediary  because  it  no  longer  meets 
the  requirements  for  F  IP  under 

§ 413.64(h).  a  hospital  qualifying  under 
the  provisions  of  §§  4  2.1 16  (b)(l)(ii)  or 
(b)(l)(iii)  may  later  re<  lect  to  receive 
periodic  interim  payn  ents  subject  to  the 
requirements  in  §413  64(h). 

•  Asa  result  of  section  9311(a)  of 
Public  Law  99-509,  P  P  was  made 
available  for  prospecti  ve  payment 
hospitals,  including  d  stinct  part 
psychiatric  or  rehabil:  tation- units,  if — 
(1)  The  intermediary  Ijils  to  meet  the 
prompt  payment  requ  rements  for  three 
consecutive  months,  (2)  the  hospital  has 
a  disproportionate  sh<  re  adjustment 
percentage  of  at  least  I  i.l  percent,  or  (3) 
the  hospital  is  a  rural  lospital  that  has 
100  or  fewer  beds.  Thi  (se  provisions 
were  discussed  extens  ively  in  the 
lanuary  21. 1988.  fina  rule  with 
comment  period  (53  FR  1623).  and  were 
at  that  time  incorpora  ed  in  regulations 
at  § 412.116(b).  Section  9311(a)  of 
Public  Law  99-509  all  o  allowed 


hospices  to  receive  PIP.  This  provision 
was  also  addressed  in  the  preamble  to 
the  January  21. 1988.  final  rule  with 
comment  period  (53  FR  1625).  and  was 
at  that  time  incorporated  in  regulations 
at  §418.307.  However,  when  we  added 
§  412.116(b)  in  the  January  21,  1988 
rule,  we  did  not  also  specify  in 
§  413.64(h)  that  PIP  was  available  to 
distinct  part  psychiatric  and 
rehabilitation  units,  and  to  hospices.  To 
remedy  that  inadvertent  omission,  we 
are  now  adding  §  413.64(h)(2)  (v)  and 
(vi)  to  s{)ecify  that  PIP  is  available  to 
distinct  part  psychiatric  units  and 
rehabilitation  units,  and  to  hospices, 
respectively.  In  addition,  we  are 
revising  §  418.307  by  adding  the 
explanation  of  how  payments  are  made 
under  the  PIP  method,  now  located  only 
in  §  413.64(h). 

IV.  Impact  Statement 

Unless  the  Secretary  certifies  that  a 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  we  generally 
prepare  a  regulatory  flexibility  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  61 2).  For  purposes  of  the  RFA, 
we  consider  all  hospitals  to  be  small 
entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  may  have  significant  impact  on 
the  op>erations  of  a  substantial  number 
of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  With  the 
exception  of  hospitals  located  in  certain 
rural  counties  adjacent  to  urban  areas, 
for  purposes  of  section  1102(b)  of  the 
Act.  we  define  a  small  rural  hospital  as 
a  hospital  with  fewer  than  50  beds. 

This  final  rule  confirms  and  responds 
to  comments  on  our  January  21. 1988 
interim  final  rule.  We  received  no 
comments  on  our  statement  in  that  rule 
that  the  PIP  provisions  would  not  have 
a  substantial  economic  impact,  and  we 
are  making  no  significant  changes  in 
this  final  rule. 

We  have  determined,  and  the 
Secretary  certifies,  that  this  final  rule 
will  not  have  a  significant  effect  on 
either  a  substantial  number  of  small 
entities  or  on  small  rural  hospitals. 
Therefore,  we  have  not  prepared  a 
regulatory  fiexibility  analysis  or  an 
analysis  of  the  effects  of  this  rule  on 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  regulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget 


V.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

List  of  Subiects 

42  CFB  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  418 

Health  facilities.  Hospice  care. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Chapter  IV,  is  amended  as 
follows: 

A.  Part  412  is  amended  as  set  forth 
below: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  Part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1815(e).  1820, 1871 
and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302. 1395g(e).  t395i-4. 1395hh  and 
1395ww). 

2.  In  §412.116.  paragraph(b)(4)(iii)  is 
revised  to  read  as  follows: . 

§412.116    Method  of  Payment 

•  *        *        •        * 

(b)  Periodic  interim  payments  •  •  • 

•  •        *        *        • 

(4)  Termination  of  periodic  interim       \ 
payments.  •  *  *  -    , 

•  •'•••  I 

(iii)  Limitation  on  reelection.  If  a  t 

hospital  that  is  receiving  periodic  i 

interim  payments  under  the  criterion  set  ■ 
forth  in  paragraph  (b)(l)(ii)  or  (b)(l)(iii) 
of  this  section  is  removed  from  that 
method  of  payment  at  its  own  request, 
it  may  reelect  to  receive  periodic 
interim  payments  only  under  the 
criterion  set  forth  in  paragraph  (b)(l)(i) 
of  this  section.  However,  if  the  hospital 
is  removed  from  that  method  of 
payment  by  its  intermediary  because  it 
no.longer  meets  the  requirements  of 
§  413.64(h)  of  this  chapter,  that  hospital 
may  subsequently  reelect  to  receive 
p)eriodic  interim  piayments  if  it  qualifies 
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under  the  provisions  of  paragraph  | 

(b)(l)(ii)  or  (b)(l)(iii)  of  this  section, 
subject  to  the  requirements  in 
§413.64(h)  of  this  chapter.  ' 

B.  Part  413  is  amended  as  follows: 

PART  413— PRINCIPLES  OF  ! 

REASONABLE  COST 

REIMBURSEMENT;  PAYMENT  FOR  ] 

END-STAGE  RENAL  DISEASE 

SERVICES 

i 

1.  The  authority  citation  for  Part  413       < 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1814(b),  1815,  < 

1833(a).  (i).  and  (n),  1861(v),  1871, 1881,  i 

1883,  and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395f(b),  1395g,  13951(a),  (i). 
and  (n),  1395x{v),  1395hh,  1395rr,  1395tt, 
and  1395ww);  sec.  104(c)  of  Pub.  L.  100-360 
as  amended  by  sec.  608(d)(3)  of  Pub.  L.'100- 
485  (42  LLS.C  i395ww  (note));  and  sec. 
101(c)  of  Pub.  L.  101-234  (42  use.  1395ww 
(note)). 

2.  In  §  413.64,  paragraphs  (h)  (2);  (3), 
(4),  (5),  and  (6),  are  redesignated  as 
paragraphs  (h)  (3),  (4),  (5).  (6).  and  (7). 
respectively;  a  new  paragraph  (h)(2)  is 
added;  paragraphs  (h)(1)  (i),  (ii),  (iii), 
and  (iv)  are  redesignated  as  paragraphs 
(h)(2)  (i),  (ii),  (iii),  and  (iv)  respectively: 
paragraph  (hl(l)  is  revised;  and  new 
paragraphs  (h)(2)  (v)  and  (vi)  are  added 
to  read  as  follows: 


§413.64 
rules. 


Payments  to  providers:  Specific 


(h)  Periodic  interim  payment  method 
of  reimbursement — (1)  Covered  sen-ices 
furnished  before  July  1,  1987.  In 
addition  to  the  regular  methods  of 
interim  payment  on  mdividual  provider 
billings  for  covered  services,  the 
periodic  interim  payment  (PIP)  method 
is  available  for  Part  A  hospital  and  SNF 
inpatient  services  and  for  both  Part  A 
and  Part  B  HHA  services. 

(2)  Covered  services  furnished  on  or 
after  July  1,  1987.  Effective  with  claims 
received  on  or  after  July.l,  1987,  the 
periodic  interim  payment  (PIPJ  method 
is  available  for  the  following: 

•  *        •        *        • 

(v)  Part  A  services  furnished  in 
hospitals  paid  under  the  prospective 
payment  system,  including  distinct  part 
psychiatric  or  rehabilitation  units,  as 
described  in  §412. 116(b)  of  this  chapter. 

(vi)  Services  furnished  in  a  hospice  as 
specified  in  part  418  of  this  chapter. 
Payment  on  a  PIP  basis  is  described  in 
§  418.307  of  this  chapter. 

*  *        *        •        * 

C.  Part  418  is  amended  as  follows: 
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under  the  provisions  of  paragraph 
(b)(l)(ii)  or  (b)(l)(iii)  of  this  section, 
subject  to  the  requirements  in 
§  413.64(h)  of  this  chapter. 

•        •        •        •        • 

B.  Part  413  is  amended  as  follows: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1814(b),  1815, 
1833(a).  (i),  and  (n),  1861(v),  1871, 1881. 
1883.  and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395f(b),  1395g,  13951(a),  (i). 
and  (n),  1395x(v),  1395hh,  1395rr,  1395tt. 
and  1395ww);  sec.  104(c)  of  Pub.  L.  100-360 
as  amended  by  sec.  608(d)(3)  of  Pub.  L.  100- 
485  (42  U.S.C  i395ww  (note));  and  sec. 
101(c)  of  Pub.  L  101-234  (42  U.S.C  1395ww 
(note)). 

2.  In  §  413.64,  paragraphs  (h)  (2);  (3), 
(4),  (5),  and  (6),  are  redesignated  as 
paragraphs  (h)  (3).  (4).  (5).  (6),  and  (7). 
respectively;  a  new  paragraph  (h)(2)  is 
added;  paragraphs  (h)(1)  (i),  (ii),  (iii), 
and  (iv)  are  redesignated  as  paragraphs 
(h)(2)  (i),  (ii),  (iii),  and  (iv)  respectively; 
paragraph  (h)(1)  is  revised;  and  new 
paragraphs  (h)(2)  (v)  and  (vi)  are  added 
to  read  as  follows: 

§413.64    Payments  to  providers:  Specific 
rules. 


(h)  Periodic  interim  payment  method 
of  reimbursement — (1)  Covered  sen-ices 
furnished  before  July  1,  1987.  In 
addition  to  the  regular  methods  of 
interim  payment  on  mdividual  provider 
billings  for  covered  services,  the 
periodic  interim  payment  (PIP)  method 
is  available  for  Part  A  hospital  and  SNF 
inpatient  services  and  for  both  Part  A 
and  Part  B  HHA  services. 

(2)  Covered  services  furnished  on  or 
after  July  1,  1987.  Effective  with  claims 
received  on  or  after  July.  1. 1987,  the 
periodic  interim  payment  (PlP^method 
is  available  for  the  following: 
•        »        »        »        • 

(v)  Part  A  services  furnished  in 
hospitals  paid  under  the  prospective 
payment  system,  including  distinct  part 
psychiatric  or  rehabilitation  units,  as 
described  in  §41 2. 116(b)  of  this  chapter. 

(vi)  Services  furnished  in  a  hospice  as 
specified  in  part  418  of  this  ahapter. 
Payment  on  a  PIP  basis  is  described  in 
§  418.307  of  this  chapter. 

C.  Part  418  is  amended  as  follows: 


PART  418— HOSPICE  CARE 

1.  The  authority  citation  for  Part  418 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1812(a)(4),  1812(d), 
1813(a)(4),  1814(a)(7),  1814(i),  1816(e)(5). 
1861(dd),  and  1871  of  the  Social  Security  Act 
(42  U.S.C.  1302, 1395d(a)(4),  1395d(d), 
1395e(a)(4),  1395f(a)(7).  1395f(i),  1395h(e)(5), 
1395x(dd).  and  1395hh);  and  sec.  353  of  the 
Public  Health  Service  Act  (42  U.S.C.  263a). 

2.  Section  418.307  is  revised  to  read 
as  follows: 

§  41 8.307    Periodic  interim  payments. 

Subject  to  the  provisions  of 
§  413.64(h)  of  this  chapter,  a  hospice 
may  elect  to  receive  periodic  interim 
payments  (PIP)  effective  with  claims 
received  on  or  after  July  1, 1987. 
Payment  is  made  biweekly  under  the 
PIP  method  unless  the  hospice  requests 
a  longer  fixed  interval  (not  to  exceed 
one  month)  between  payments.  The 
biweekly  interim  payment  amount  is 
based  on  the  total  estimated  Medicare 
pajTnents  for  the  reporting  period  (as 
described  in  §§418.302-418.306).  Each 
payment  is  made  2  weeks  after  the  end 
of  a  biweekly  period  of  service  as 
described  in  §  413.64(h)(5)  of  this 
chapter.  Under  certain  circiunstances 
that  are  described  in  §  413.64(g)  of  this 
chapter,  a  hospice  that  is  not  receiving 
PIP  may  request  an  accelerated 
payment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance) 

tteted:  March  24. 1994. 

Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  May  16. 1994. 
Donna  E.  Shalala. 
Secretary. 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  12 
RIN  1090-AA41 

Administrative  and  Audit 
Requirements  and  Cost  Principles  for 
Assistance  Programs 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  in  response 
to  section  310  of  Public  Law  103-138 
and  sections  502  and  503  of  Public  Law 
103-126.  Public  Law  103-138,  the 


"Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act,  1994," 
and  Public  Law  103-126,  the  "Energy 
and  Water  Development  Appropriations 
Act,  1994."  extend  the  Buy  American 
requirements  which  had  been  included 
in  the  Department  of  the  Interior  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  1993,  to  awards  of  financial 
assistance  under  the  Department's 
general  appropriation  for  Fiscal  Year 
1994,  as  well  as  to  similar  awards  by  the 
Bureau  of  Reclamation.  These 
provisions  require  that  no  funds 
appropriated  or  transferred  pursuant  to 
the  Act  can  be  expended  by  an  entity 
unless  the  entity  agrees  that  in 
expending  the  assistance  they  will 
.comply  with  sections  2  through  4  of  the 
Act  of  March  3. 1933  (41  U.S.C.  10a- 
10c,  popularly  known  as  the  "Buy 
American  Act"). 

EFFECTIVE  DATE:  August  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  A.  Titcomb  (Ciiief,  Acquisition 
and  Assistance  Division),  (202)  208- 
6431. 

SUPPI.EMENTARY  INFORMATION:  On 
October  5. 1992,  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1993 
("tJie  Act")  was  signed  into  law.  Section 
319  of  the  Act  was  entitled  "Buy 
American  Requirements."  The  section 
applied  to  funds  appropriated  or 
transferred  pursuant  to  the  Act  for  the 
purchase  of  any  equipment  or  product 
that  may  be  authorized  to  be  purchased 
with  financial  assistance.  The  provision 
expressed  the  "sense  of  the  Congress" 
that  entities  receiving  the  assistance, 
purchase  only  American-made 
equipment  and  products. 

Section  319(b)(2)  required  that  in 
providing  the  financial  assistance  under 
the  Act,  the  Secretary  shall  provide  to 
each  recipient  of  the  assistance  a  notice 
describing  the  requirement.  No  other 
specific  guidance  was  given  regarding 
the  implementation  of  this  requirement. 
The  Department  proposed  to  revise  43 
CFR  part  12,  by  adding  subpart  E  to 
implement  these  requirements.  No 
specific  guidance  was  provided  by 
Congress,  so  the  Department  decided  to 
base  its  implementation  upon  similar 
rules  in  the  Federal  Acquisition 
Regulation  (FAR). 

The  Department  published  a  notice  of 
proposed  rulemaking  on  August  12, 
1993  (58  FR  42918)  to  implement  the 
requirements  included  in  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1993.  However,  the  final  rule  was 
not  published  before  the  end  of  Fiscal 
Year  1993. 
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Following  the  inclusion  of  the  Buy 
American  Requireinents  in  the 
Department  of  the  laterior  and  Related 
Agencies  Appropriations  Act.  1994  and 
the  Energy  and  Wat|r  Development 
Appropriations  Actj  1994.  the 
Department  published  a  notice 
reopening  the  comnient  period  on 
January  14.  1994  (59  FR  2343). 

The  Department  proposed  to  continue 
its  plans  to  revise  4>  CFR  part  12.  by 


adding  subpart  E  to 
requirements  and  to 


mplement  the 
issue  a  final  rule 


based  on  the  proposed  rule  published 
on  August  12. 1993. 

Only  one  public  c  amment  was 
received  in  respons<  to  the  notice  of 
proposed  rulemaking.  Although  the 
purpose  of  reopenin '  the  comment 
period  was  to  allow  for  the  receipt  of 
more  comments  to  b  b  considered  prior 
to  publication  of  the  final  rule,  no 
additional  public  comments  were 
received. 

Conunents  on  the  Pi  oposed  Rule 

The  commenter  n  quested  an 
exemption  from  the  arovisions  of  the 
"Buy  American  Act'  because 
application  of  the  piovisions  would 
entail  unreasonable  :osts  unless 
documentation  of  th  b  exempted  articles 
or  the  applicability  (if  exception  criteria 
v\*as  done.  In  addition,  the  commenter 
stated  that  although  these  criteria  are 
reasonable,  maintair  ing  the  additional 
layer  of  administrati  on  to  monitor  and 
document  such  e.xce  ptions  would  be 
burdensome  and  sel  -defeating  for  using 
the  Department's  fui  iding  assistance 
most  effectively. 

While  we  are  sym  lathetic  with  their 
dilemma,  the  Depart  ment  lacks  the 
authority  to  grant  a  Manket  exemption 
to  the  provisions  of  he  Act. 

Several  internal  c<  imments  received 
were  considered  ant  changes  were 
made  in  the  final  ru  e  to  reflect  them.  A 
discussion  of  these  ( hanges  follows: 

Defmitions  for  coi  teem,  labor  surplus 
area,  labor  surplus  c  rea  concern  and 
small  business  have  been  added  to 
§  12.705  in  response  to  a  comment  that 
without  definitions,  the  terms  are 
subject  to  more  than  one  interpretation. 

Language  in  subpi  ragraph  (e)  of 
§  12.710(e)  has  been  revised  and  reflects 
a  modified  version  of  FAR  coverage. 

In  subparagraph  (<  )(4)  of  §  12.710; 
subparagraphs  (a)  ar  d  (c)  of  §  12.715; 
subparagraph  (a)  of  {  12.720; 
subparagraphs  (b)  (3 1  and  (4)  of  §  12.730; 
subfjaragraphs  (a)  (2  and  (3)  of  §  12.810; 
and  subparagraphs  ())  and  (b)  of 
§  12.815  the  head  of  the  grantee 
organization  or  a  designee  at  a  level  no 
lower  than  the  grantee's  designated 
awarding  official  no  m  makes  the 
nonavailability  deteimination  or  has 


approval  authority.  This  change  was 
made  in  response  to  a  comment  that  to 
require  recipients  to  obtain 
Departmental  approval  when  not 
specifically  required  by  statute  imposed 
an  unnecessary  administrative  and 
paperwork  burden. 

In  §  12.720,  the  list  of  excepted 
articles,  materials  and  supplies  has  been 
removed  from  the  rule.  A  reference  to 
the  existing  list  in  FAR  §  25.108  (48  CFR 
25.108)  is  included  instead. 

In  §  12.820,  the  language  has  been 
changed  to  state  that  violation  of  the 
Buy  American  Act  is  a  cause  for 
debarment  and  information  concerning 
a  failure  to  comply  with  the 
requirements  shall  be  promptly 
reported,  investigated,  and  referred 
when  appropriate  to  the  Department  of 
the  Interior  employee  responsible  for 
administering  the  assistance  agreement. 
This  change  was  made  in  response  to  a 
comment  that  the  existing  language 
precluded  application  of  any  discretion 
or  judgement  in  applying  debar*nent 
remedy  in  the  case  of  a  Buy  American 
Act  violation.  The  commenter  also 
stated  that  the  existing  language  denied 
the  recipient  any  opportunity  for  the 
due  process  hearings  required  by  the 
debarment  regulations  and  denied  the 
recipient  any  opportunity  to  lessen  the 
punishment  by  implementing  corrective 
or  remedial  actions.  The  new  language 
describes  the  review  process  more 
comprehensively. 

In  subparagraph  (b)  of  §  12.725.  the 
word,  "grantee"  has  been  added  to  more 
clearly  specify  that  the  awarding  official 
of  the  organization  shall  insert  the 
clause  at  §  12.730,  Buy  American  Act- 
Supplies  and  the  word,  "in"  was 
inserted  before  solicitations. 

In  §  12.825.  the  word,  "grantee  "  has 
been  added  to  more  clearly  specify  that 
the  awarding  official  of  the  grantee 
organization  shall  insert  the  clause  at 
§  12.830,  Buy  American  Act- 
Construction  Materials. 

Several  typographical  errors  have  now 
been  corrected.  These  include  the 
following: 

Section  12.110  Policy,  has  been 
corrected  to  read  §  12.710. 

The  reference  to  §  12.120  in 
subparagraph  (a)(3)  in  §  12.810  has  been 
corrected  to  read  §  12.720. 

Because  of  the  applicability  of 
different  appropriation  acts  and  a  slight 
change  in  the  language,  the  wording  in 
the  notice  in  subparagraph  (b)  of 
§  12.710  has  been  changed  to  account 
for  the  reference  to  language  in  Public 
Law  103-138.  A  separate  notice  has 
been  added  with  subparagraph  (c)  of 
§  12.710  to  account  for  the  reference  to 
language  in  Public  Law  103-126  and  its 


use  only  for  awards  made  by  the  Bureau 
of  Reclamation. 

Clarification  was  requested  regarding 
the  use  of  the  term  "agency"  since  in 
the  rule  it  could  be  read  in  some  places 
as  referring  to  the  Federal  granting 
agency,  but  in  others  it  looked  like  it 
meant  some  level  in  the  recipient 
organization.  The  change  made  to  use 
the  term,  "head  of  the  grantee 
organization  or  a  designee  at  a  level  no 
lower  than  the  grantee's  designated 
awarding  official"  adds  clarity. 

Another  commenter  asked  that 
clarification  be  added  concerning 
whether  the  Buy  American  Act  takes 
precedence  over  related  State  laws  (thus 
requiring  equal  consideration  of  all 
domestic  products)  or  whether  States 
may  continue  to  apply  their  own 
restriction,  as  long  as  the  resultant 
award  is  for  a  domestic  product.  Our 
interpretation  of  43  CFR  part  12, 
Subpart  C.  is  that  States  are  required  to 
ensure  that  every  purchase  order  or 
other  contract  includes  any  clauses 
required  by  Federal  statutes  and 
executive  orders  and  their 
implementing  regulations.  On  this  basis, 
the  requirements  of  the  Act  take 
precedence  over  related  State  laws. 

Executive  Order  12866,  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

The  Department  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  since  it  is 
anticipated  that  no  additional  costs  will 
be  imposed  on  a  substantial  number  of 
small  entities  as  a  result  of  the  rule.  This 
rule  does  not  contain  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Environmental  Effects 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  having  a  significant 
impact  on  the  human  environment 
under  the  National  Environmental 
Policy  Act  of  1969. 

Executive  Order  No.  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  rule  meets  the  applicable  standards 
provided  in  Sections  2(a)  and  2(b)(2)  of 
Executive  Or^er  No.  12778. 

List  of  Subjects  in  43  CFR  Part  12 

Cooperative  agreements.  Grants 
administration,  Grant  program. 
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Dated:  June  29, 1994, 

Ira  Midiael  Heyman, 

Acting  Assistant  Secretary-Policy, 
Management  and  Budget. 

Title  43,  part  12  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  12— ADMtNiSTRATIVE  AND 
AUDIT  REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1,  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Aatbority:  5  U.S.C.  301;  31  U.S.C  7501;  41 
U.S.C  701  et  seq.;  tec  310,  Pub.  L  103-138, 
107  Stat  1379;  sectioM  502  and  503,  Pub.  L 
103-126, 107  Stat  1312;  E.0. 12549,  3  CFR. 
1986  Comp.,  p.  189;  B.0. 12674,  3  CFR,  1989 
Comp.,  p.  215;  E.0. 12731,  3  CFR.  1990 
Comp.,  p.  306;  OMB  Qicular  A-102;  0MB 
Circular  A-llO;  OMB  Circular  A-128;  and 
OMB  Circular  A-1 33. 

2.  Part  12  is  amended  by  adding 
Subpart  E  to  read  as  set  forth  below. 

Subpart  E— Buy  American  Requirements  for 
Assistance  Programs 

Buy  American  Act — Supplies 

Sec. 

12.700    Scope. 

12.705    Definitions. 

12.710    Policy. 

12.715    Bvahiating  offers. 

12.720    Excepted  articles,  materials,  and 

supplies. 
12.725    SoIicitatioD  provisions  and  contract 

clause. 
12.730    Buy  American  Act— Supplies. 

Buy  American  Act— Coastrucdon  Materials 

12.800    Scope. 

12.805    Definitions. 

12.810    Policy. 

12.815    EvaluaUng  offers. 

12.820    Violations. 

12.825    Solicitation  provision  and  contract 

clause. 
12.830    Buy  American  Act— Construction 

materials. 

Subpart  E — Buy  American 
Requirements  for  Assistance 
Programs 

Buy  American  Act — Supplies 

S  12.700    Scope. 

This  subpart  implements  section  310 
of  the  Department  of  the  Interior  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  1994  (Public  Law  103-138, 
107  Stat.  1312)  and  section  502  of  the 
Energy  and  Water  Development 
Appropriations  Act,  1994  (PubUc  Law 
103-126, 107  Stat.  1379).  This  subpart 
requireis  that  no  funds  appropriated  or 
transferred  pursuant  to  the  respective 
Act  may  be  expended  by  an  entity 
unless  the  entity  agrees  that  in 
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Dated:  June  29. 1994. 
Ira  Michael  Heyman, 

A  cting  Assistant  Secretary-Policy, 
Management  and  Budget. 

Title  43,  part  12  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  12— ADMINISTRATIVE  AND 
AUDIT  REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Antbority:  5  U.S.C.  301;  31  U.S.Q  7501;  41 
U.S.C  701  et  seq.;  sec  310,  Pub.  L.  103-138, 
107  Stat  1379;  sections  502  and  503.  Pub.  L. 
103-126. 107  Stat  1312;  E.O.  12549,  3  CFR, 
1986  Comp.,  p.  189;  E.O.  12674,  3  CFR,  1989 
Comp.,  p.  215;  E.0. 12731.  3  CFR,  1990 
Comp.,  p.  306;  OMB  Circular  A-102;  OMB 
Circular  A-110;  OMB  Circular  A-128;  and 
OMB  Circular  A-133. 

2.  Fart  12  is  amended  by  adding 
Subpart  E  to  read  as  set  forth  below. 

Subpart  E— Buy  American  Requirements  for 
Assistance  Programs 

Buy  American  Act— Supplies 

Sec. 

12.700    Scope. 

12.705    DefiniHons. 

12.710    Policy. 

12.715    Evaluating  offers. 

12.720    Excepted  articles,  materials,  and 

supplies. 
12.725    Solicitation  provisions  and  contract 

clause. 
12.730    Buy  American  Act— Supplies. 

Buy  American  Act— Constmction  Materials 

12.800    Scope. 

12.805    Definitions. 

12.810    Policy. 

12.815    Evaluating  offers. 

12.820    Violations. 

12.825    Solicitation  provision  and  contract 

clause. 
12.830    Buy  American  Act— Construction 

materials. 

Subpart  E — Buy  American 
Requiremants  for  Assistance 
Programs 

Buy  American  Act — Supplies 

§12.700    Scope. 

This  subpart  implements  section  310 
of  the  Department  of  the  Interior  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  1994  (Public  Law  103-138, 
107  Stat.  1312)  and  section  502  of  the 
Energy  and  Water  Development 
Appropriations  Act,  1994  (Public  Law 
103-126, 107  Stat.  1379).  This  subpart 
requires  that  no  funds  appropriated  or 
transferred  pursuant  to  the  respective 
Act  may  be  expended  by  an  entity 
unless  the  entity  agrees  that  in 


expending  the  assistance  the  entity  will 
comply  writh  sections  2  through  4  of  the 
Act  of  Niarch  3, 1933  (41  U.S.C.  10a- 
10c,  popularly  known  as  the  "Buy 
American  Act").  It  applies  to 
procurement  contracts  under  grants  and 
cooperative  agreements  which  provide 
for  the  purchase  of  equipment  and 
products.  Section  502  of  Public  Law 
103-126, 107  Stat.  1379,  only  applies  to 
awards  made  by  the  Bureau  of 
Reclamation. 

§12.705    Oeflnttions. 

Components,  as  used  in  this  subpart, 
means  those  articles,  materials,  and 
supplies  incorporated  directly  into  the 
end  products. 

Concern,  as  used  in  this  subpart, 
means  any  business  entity  organized  for 
profit  (even  if  its  ownership  is  in  the 
hands  of  a  nonprofit  entity)  with  a  place 
of  business  located  in  the  United  States 
and  which  makes  a  significant 
contribution  to  the  U.S.  economy 
through  payment  of  taxes  and/or  use  of 
American  products,  to  an  individual, 
partnership,  corporation,  joint  venture, 
association,  or  cooperative. 

Domestic  end  product,  as  used  in  this 
subpart,  means  (a)  an  unmanufactured 
end  product  mined  or  produced  in  the 
United  States;  or  (b)  an  end  product 
manufactured  in  the  United  States,  if 
the  cost  of  its  components  mined, 
produced,  or  manufactured  in  the 
United  States  exceeds  50  percent  of  the 
cost  of  all  its  components.  (In 
determining  if  an  end  product  is 
domestic,  only  the  end  product  and  its 
components  shall  be  considered.)  The 
cost  of  each  component  includes 
trans{x>rtation  costs  to  the  place  of 
incorporation  into  the  end  product  and 
any  applicable  duty  (whether  or  not  a 
duty-free  entry  certificate  is  issued). 
Components  of  foreign  origin  of  the 
same  class  or  kind  for  which 
determinations  have  been  made  in 
accordance  with  §  12.710(c)  (3)  and  (4) 
are  treated  as  domestic.  Scrap  generated, 
collected,  and  prepared  for  processing 
in  the  United  States  is  considered 
domestic.  On  acquisitions  above 
$25,000  in  value,  components  of 
Canadian  origin  are  treated  as  domestic? 

Domestic  offer,  as  used  in  this 
subpart,  means  an  offered  price  for  a 
domestic  end  product,  including 
transportation  to  destination. 

End  product,  as  used  in  this  subpart, 
means  those  articles,  materials,  and 
supplies  to  be  acquired  for  public  use 
under  the  grant,  cooperative  agreement, 
or  procurement  contract  awarded  under 
the  grant  or  cooperative  agreement. 


Foreign  end  product,  as  used  in  this 
subpart,  means  an  end  product  other 
than  a  domestic  end  product. 

Foreign  offer,  as  used  in  this  subpart, 
means  an  offered  price  for  a  foreign  end 
product,  including  transportation  to 
destination  and  duty  (whether  or  not  a 
duty-fi«e  entry  certificate  is  issued). 

Instrumentality,  as  used  in  this 
subpart,  does  not  include  an  agency  or 
division  of  the  government  of  a  country. 

Labor  surplus  area,  as  used  in  this 
subpart,  means  a  geographical  area 
identified  by  the  Department  of  Labor  in 
accordance  with  20  CFR  part  654, 
subpart  A,  as  an  area  of  concentrated 
unemployment  or  underemployment  or 
an  area  of  labor  surplus. 

Labor  surplus  area  concern,  as  used 
in  this  subpart,  means  a  concern  that 
together  with  its  first-tier  subcontractors 
will  perform  substantially  in  labor 
surplus  areas.  Performance  is 
substantially  in  labor  surplus  areas  if 
the  costs  incurred  under  the  contract  on 
account  of  manufacturing,  production, 
or  performance  of  appropriate  services 
in  labor  surplus  areas  exceed  50  percent 
of  the  contract  price. 

United  States,  as  used  in  this  subpart, 
means  the  states  thereof,  the  District  of 
Columbia,  and  the  territories  and 
possessions  of  the  United  States. 

§12.710    Policy. 

(a)  In  the  case  of  any  equipment  or 
product  that  may  be  authorized  to  be 
purchased  with  financial  assistance 
provided  under  Public  Law  103-138,  it 
is  the  sense  of  Congress  that  entities 
receiving  the  assistance  should,  in 
expending  the  assistance,  purdiase  only 
American-made  equipment  and 
products. 

(b)  In  awarding  financial  assistance 
under  Public  Law  103-138,  bureaus  and 
ofiices  excluding  the  Bureau  of 
Reclamation  shall  provide  to  each 
recipient  of  the  assistance  a  notice 
providing  the  statement  in  the  following 
format: 

Notice 

Pursuant  to  Sec.  310  of  the  Department  of 
the  Interior  and  Related  Agencies 
Appropriations  Act,  1994,  Public  Law  103- 
138, 107  Stat.  1312,  please  be  advised  of  the 
following: 

In  the  case  of  any  equipment  or  product 
that  may  be  authorized  to  be  purchased  with 
financial  assistance  provided  using  funds 
made  available  in  this  Act.  it  is  the  sense  of 
the  Congress  that  entities  receiving  the 
assistance  should,  in  expending  the 
assistance,  purchase  only  American-made 
equipment  and  products. 

(c)  In  awarding  financial  assistance 
under  Public  Law  103-126,  the  Bureau 


36716         Federal  Register  /  Vol.  59.  No.  137  /  Tuesday,  July  19.  1994  /  Rules  and  Regulations 


of  Reclamation  shall  provide  to  each 
recipient  of  the  assistance  a  notice 
providing  the  statement  in  the  following 
format: 

Notice 

Pursuant  to  Sec.  50i  of  the  Energy  and 
Water  Development  i^ppropriations  Act. 
1994,  Public  Law  1034-126.  please  be  advised 
of  the  following; 

In  the  case  of  any  equipment  or  products 
that  may  be  authorized  to  be  purchased  with 
financial  assistance  piovided  under  this  Act. 
it  is  the  sense  of  the  Congress  that  entities 
receiving  such  assistaiice  should,  in 
ex(>ending  the  assistance,  purchase  only 
American-made  equidment  and  products. 

(d)  The  Buy  American  Act  requires 
that  only  domestic  end  products  be 
acquired  for  public 'use.  except  articles; 
materials,  and  supplies — 

(1)  For  use  outside  the  United  States: 

(2)  For  which  thejcost  would  be 
unreasonable,  as  determined  in 
accordance  with  §  |2.715; 

(3)  For  which  thei agency  head 
determines  that  doinestic  preference 
would  be  inconsistent  with  the  public 
interest:  or 

(4)  That  are  not  mined,  produced,  or 
manufactured  in  th^  United  States  in 
sufficient  and  reasonable  available 
commercial  quantit  es.  of  a  satisfactory 
quality  (see  §  12.7211). 

(e)  The  grantee's  i  lontracting  officer 
may  make  a  nonavailability 
determination  under  §  12.710(d)(4)  for  a 
procurement  contra  ct  awarded  under 
the  grant  or  coopers  tive  agreement  if- 

(1)  The  procuremjnt  action  was 
conducted  by  full  a  id  open 
competition: 

(2)  The  procuremfent  action  was 
publicly  advertised  and 

(3)  No  offer  for  a  domestic  end 
product  was  receiv«  d:  or 

(f)  The  head  of  th  j  grantee's 
contracting  activity 
make  a  nonavailabi 
under  §  12.710(d)(4 
circumstance  other 


paragraph  (e)  of  thii  section 


or  designee  may 
ity  determination 
for  any 
han  specified  in 


di 


§12.715    Evaluating 

(a)  Unless  the  hea  d 
organization  or  a  de  s 
lower  than  the  gran  ee 
awarding  official  dqterm 
the  offered  price  of 
product  is  unreasorjable 
lowest  acceptable 
exceeds  the  lowest 
offer  (see  §12.705), 
by- 

(1)  More  than  6 
domestic  offer  is  frcim 
that  is  not  a  labor  si 
or 

(2)  More  than  12 
domestic  offer  is  frdm 


)ffefs. 
of  the  grantee 
ignee  at  a  level  no 
s  designated 
ines  otherwise. 
i  domestic  end 
when  the 
mestic  offer 
I  icceptable  foreign 
inclusive  of  duty. 


percent,  if  the 

a  large  business 
rplus  area  concern: 


>ercent.  if  the 
a  small  business 


concern  or  amy  labor  surplus  area 
concern. 

(b)  The  evaluation  in  paragraph  (a)  of 
this  section  shall  be  applied  on  an  item- 
by-item  basis  or  to  any  group  of  items 
on  which  award  may  be  made  as 
specifically  provided  by  the  solicitation. 

(c)  If  an  award  of  more  than  $250,000 
would  be  made  to  a  domestic  concern 
if  the  12-percent  factor  were  applied, 
but  not  if  the  6-percent  factor  were 
applied,  the  head  of  the  grantee 
organization  or  a  designee  at  a  level  no 
lower  than  the  grantee's  designated 
awarding  official  shall  decide  whether 
award  to  the  domestic  concern  would 
involve  unreasonable  cost. 

§  12.720    Excepted  articles,  materials,  and 
supplies. 

(a)  As  indicated  in  the  Federal 
Acquisition  Regulation  (FAR),  one  or 
more  agencies  have  determined  that  the 
articles,  materials,  and  supplies  on  the 
list  referred  to  in  paragraph  (b)  of  this 
section  are  not  mined,  produced,  or 
manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  of  a  satisfactory 
quality.  This  referenced  list  in 
paragraph  (b)  of  this  section  is  furnished 
for  information  only;  an  article,  material 
or  supply  listed  therein  may  be  treated 
as  domestic  only  when  the  head  of  the 
grantee  organization  or  a  designee  at  a 
level  no  lower  than  the  grantee's 
designated  awarding  official  has  made  a 
determination  that  it  is  not  mined, 
produced,  or  manufactured  in  the 
United  States  in  sufficient  and 
reasonably  available  quantities  of  a 
satisfactory  quality. 

(b)  Refer  to  the  current  list  of  excepted 
articles,  materials,  and  supplies  in  FAR 
25.108  (48  CFR  25.108). 

§  12.725    Solicitation  provisions  and 
contract  clause. 

(a)  When  quotations  are  obtained 
orally,  vendors  shall  be  informed  that 
only  domestic  end  products,  other  than 
end  products  excepted  on  a  blanket  or 
individual  basis  (see  §  12.720).  shall  be 
acceptable,  unless  the  price  for  an 
offered  domestic  end  product  is 
unreasonable  (see  §  12.715). 

(b)  The  grantee  awarding  officer  shall 
insert  the  clause  at  §  12.730.  Buy 
American  Act — Supplies,  in 
solicitations  for  procurement  contracts 
awarded  under  the  grant  or  cooperative 
agreement  for  the  purchase  of  supplies, 
or  for  services  involving  the  furnishing 
of  supplies,  for  use  within  the  United 
States. 


§  12.730    Buy  America  Act— Supplies 

As  prescribed  in  §  12.725.  insert  the 
following  clause; 

Buy  American  Act — Supplies 

(a)  The  Buy  American  Act  (41  U.S.C.  10) 
provides  that  the  Government  give  preference 
to  domestic  end  products. 

Components,  as  used  in  this  clause,  means 
those  articles,  materials,  and  supplies 
incorporated  directly  into  the  end  products. 

Domestic  end  product,  as  used  in  this 
clause,  means  an  unmanufactured  end 
product  mined  or  produced  in  the  United 
States,  if  the  cost  of  its  components  mined, 
produced,  or  manufactured  inthe  United 
States  exceeds  50  percent  of  the  cost  of  all 
its  comfKjnents.  Components  of  foreign  origin 
of  the  same  class  or  kind  as  the  products 
referred  to  in  paragraphs  (b)(2)  or  (3)  of  this 
clause  shall  he  treated  as  domestic. 

End  products,  as  used  in  this  clause,  means 
those  articles,  materials,  and  supplies  to  be 
acquired  for  public  use  under  this  contract. 

(b)  The  contractor  shall  deliver  only 
domestic  end  products,  except  those — 

(1)  For  use  outside  the  United  States: 

(2)  That  the  Government  determines  are 
not  mined,  produced,  or  manufactured  in  the 
United  States  in  sufficient  and  reasonably 
available  conmiercial  quantities  of  a 
satisfactory  quality: 

(3)  For  which  the  head  of  the  grantee 
organization  or  a  designee  at  a  level  no  lower 
than  the  grantee's  designated  awarding 
official  determines  that  domestic  preference 
would  he  inconsistent  with  the  public 
interest;  or 

(4)  For  which  the  head  of  the  grantee 
organization  or  a  designee  at  a  level  no  lower 
than  the  grantee's  designated  awarding 
official  determines  the  cost  to  he 
unreasonable  (see  §  12.715). 

(End  of  clause) 

Buy  American  Act — Construction 
Materials 

§12.800    Scope. 

This  subpart  implements  the  Buy  • 
American  Act  (41  U.S.C.  10).  It  applies 
to  procurement  contracts  awarded 
under  a  grant  or  cooperative  agreement 
for  the  construction,  alteration,  or  repair 
of  any  public  building  or  public  work  in 
the  United  States. 

§12.805    Definitions. 

Components,  as  used  in  this  subpart, 
means  those  articles,  materials,  and 
supplies  incorporated  directly  into 
construction  materials. 

Construction,  as  used  in  this  subpart, 
means  construction,  alteration,  or  repair 
of  any  public  building  or  public  work  in 
the  United  States. 

Construction  materials,  as  used  in  this 
subpart,  means  an  article,  material,  and 
supply  brought  to  the  construction  site 
for  incorporation  into  the  building  or 
work. 

Construction  material  also  includes 
an  item  brought  to  the  site  pre- 
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assembled  from  articles,  materials,  and 
supplies.  However,  emergency  life 
safety  systems,  such  as  emergency 
lighting,  fire  alarm,  and  audio 
evacuation  systems,  which  are  discrete 
systems  incorporated  into  a  public 
building  or  work  and  which  are 
produced  as  a  complete  system,  shall  be 
evaluated  as  a  single  and  distinct 
construction  material  regardless  of 
when  or  how  the  individual  parts  or       "  I 
components  of  such  systems  are  ' 

delivered  to  the  construction  site. 

Domestic  construction  material,  as 
used  in  this  section,  means;  (a)  An  1 

unmanufactured  construction  material 
mined  or  produced  in  the  United  States, 
or  (b)  a  construction  material 
manufactured  in  the  United  States,  if 
the  cost  of  its  components  mined, 
produced,  or  manufactured  in  the 
United  States  exceeds  50  percent  of  the 
cost  of  all  its  components.  (In 
determining  whether  a  construction 
material  is  domestic,  only  the 
construction  material  and  its 
components  shall  be  considered.)  The 
cost  of  each  component  includes 
transportation  costs  to  the  place  of 
incorporation  into  the  construction 
material  and  any  applicable  duty 
(whether  or  not  a  duty-free  entry 
certificate  Is  issued).  Components  of 
foreign  origin  of  the  same  class  or  kind 
for  which  determinations  have  been 
made  in  accordance  with  §  12.810(a)(3) 
are  treated  as  domestic 

Foreign  constmction  material,  as  used 
in  this  section,  means  as  construction 
material  other  than  a  domestic 
construction  material. 

United  States  (see  §  1 2. 705). 

f412J10    Policy. 

(a)  The  Buy  American  Act  requires 
that  only  domestic  construction 
materials  be  used  in  construction  in  the 
United  States,  except  when — 

(1)  The  cost  wouW  be  unreasonable  as 
determined  in  accordance  with  §  12.815; 

(2)  The  head  of  the  grantee 
organization  or  a  designee  at  a  level  no 
lower  than  the  grantee's  designated 
awarding  official  determines  that  use  of 
a  particular  domestic  construction 
material  would  be  impracticable:  or 

(3)  The  head  of  the  grantee 
organization  or  a  designee  at  a  level  no 
lower  than  the  grantee's  designated 
awarding  official  determines  the 
construction  material  is  not  mined, 
produced,  or  manufactured  in  the 
United  States  in  sufficient  and 
reasonably  available  commercial 
quantities  of  a  satisfactory  quality  (see 
§12.720). 

(b)  When  it  is  determined  for  any 
reasons  stated  in  this  section  that 
certain  foreign  construction  materials 
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assembled  from  articles,  materials,  and 
supplies.  However,  emergency  life 
safety  systems,  such  as  emergency 
lighting,  fire  alarm,  and  audio 
evacuation  systems,  which  are  discrete 
systems  incorporated  into  a  public 
building  or  work  and  which  are 
produced  as  a  complete  system,  shall  be 
evaluated  as  a  single  and  distinct 
construction  material  regardless  of 
when  or  how  the  individual  parts  or 
components  of  such  systems  are 
delivered  to  the  construction  site. 

Domestic  construction  material,  as 
used  in  this  section,  means:  (a)  An 
unmanufactured  construction  material 
mined  or  produced  in  the  United  States, 
or  (b)  a  construction  material 
manufactured  in  the  United  States,  if 
the  cost  of  its  components  mined, 
produced,  or  manufactured  in  the 
United  States  exceeds  50  percent  of  the 
cost  of  all  its  components.  (In 
determining  whether  a  construction 
materia]  is  domestic,  only  the 
construction  material  and  its 
components  shall  be  considered.)  The 
cost  of  each  component  includes 
transportation  costs  to  the  place  of 
incorporation  into  the  construction 
materia]  and  any  applicable  duty 
(whether  or  not  a  duty-free  entry 
certificate  is  issued).  Components  of 
foreign  origin  of  the  same  class  or  kind 
for  which  determinations  have  been 
made  in  accordance  with  §  12.810(a)(3) 
are  treated  as  domestic 

Foreign  construction  materia^  as  used 
in  this  section,  means  as  construction 
material  other  than  a  domestic 
construction  material. 

t/njfec/ S/ates  (see  §  12.705). 

$412,810    Policy. 

(a)  The  Buy  American  Act  requires 
that  only  domestic  construction 
materials  be  used  in  construction  in  the 
United  States,  except  when — 

(1)  The  cost  wouW  be  unreasonable  as 
determined  in  accordance  with  §  12.815; 

(2)  The  head  of  the  grantee 
organization  or  a  designee  at  a  level  no 
lower  than  the  grantee's  designated 
awarding  official  determines  that  use  of 
a  particular  domestic  construction 
material  would  be  impracticable;  or 

(3)  The  head  of  the  grantee 
organization  or  a  designee  at  a  level  no 
lower  than  the  grantee's  designated 
awarding  official  determines  the 
construction  material  is  not  mined, 
produced,  or  manufactured  in  the 
United  States  in  sufficient  and 
reasonably  available  commercial 
quantities  of  a  satisfactory  quality  (see 
§12.720). 

(b)  when  it  is  determined  for  any 
reasons  stated  in  this  section  that 
certain  foreign  construction  materials 


may  be  used,  the  excepted  materials 
shall  be  listed  in  the  agreement. 
Findings  justifying  the  exception  shall 
be  available  for  public  inspection. 

§12.815    Evaluating  offers. 

(a)  The  restrictions  of  the  Buy 
American  Act  do  not  apply  when  the 
head  of  the  grantee  organization  or  a 
designee  at  a  level  no  lower  than  the 
grantee's  designated  awarding  official 
determines  that  using  a  particular 
domestic  construction  materia)  would 
unreasonably  increase  the  cost  or  would 
be  impracticable. 

(b)  When  proposed  awards  are 
submitted  to  the  head  of  the  grantee 
organization  or  a  designee  at  a  level  no 
lower  than  the  grantee's  designated 
awarding  official  for  approval,  each 
submission  shall  include  a  description 
of  the  materials,  including  unit  and 
quantity,  estimated  costs,  location  of  the 
construction  project,  name  and  address 
of  the  proposed  contractor,  and  a 
detailed  justification  of  the 
impracticability  of  using  domestic 
materials. 

$12,820    VIotations. 

Violation  of  the  Buy  American  Act  in 
the  performance  of  a  procurement 
construction  contract  under  a  grant  or 
cooperative  agreement  is  a  cause  for 
debarment.  Information  concerning  a 
failure  to  comply  with  the  clause  at 
§  12.830,  Buy  American  Act- 
Construction  Materials,  shall  be 
promptly  reported,  investigated,  and 
referred,  when  appropriate  to  the 
appropriate  U.S.  Department  of  the 
Interior  employee  responsible  for 
administering  the  grant  or  cooperative 
agreement.  (For  debarment  procedures, 
see  subpart  D  of  this  part). 

S  12.825  SoUdtabon  provision  and  contract 
dausa. 

The  grantee  awarding  official  shall 
insert  the  clause  at  §  12.830,  Buy 
American  Act — Construction  Materials, 
in  solicitations  for  procurement 
contracts  awarded  under  a  grant  or 
cooperative  agreement  for  construction 
inside  the  United  States. 

$12,830    Buy  Amertcan  Act-Construction 
materials. 

As  prescribed  in  §  12.825,  insert  the 
following  clause  in  solicitations  for 
procurement  contracts  awarded  under  a 
grant  or  cooperative  agreement  for 
construction  inside  the  United  States: 

Buy  Amnican  Act— Construction  Materials 

(a)  The  Buy  American  Act  (41  U.S.C  10) 
provides  that  the  Govenunent  give  preference 
to  domestic  construction  material. 

Components,  used  in  this  clause,  means 
those  articles,  materials,  and  supplies 


incorporated  directly  into  construction 
materials. 

Construction  material,  as  used  in  this 
clause,  means  an  article,  material,  or  supply 
brought  to  the  construction  site  for 
incorporation  into  the  building  or  work. 
Construction  material  also  includes  an  item 
brought  to  the  site  pre-assembled  from 
articles,  materials  or  supplies.  However, 
emergency  life  safety  systems,  such  as 
emergency  lighting.  Are  alarm,  and  audio 
evacuation  systems,  which  are  discrete 
systems  incorporated  into  a  public  building 
or  work  and  which  are  produced  as  a 
complete  system,  shall  be  evaluated  as  a 
single  and  distinct  construction  material 
regardless  of  when  or  how  the  individual 
parts  or  components  of  such  systems  are 
delivered  to  the  construction  site. 

Domestic  constrvction  material,  as  used  in 
this  clause,  means  (a)  an  unmanufactured 
construction  material  mined  or  produced  in 
the  United  States,  or  (b)  a  construction 
material  manufactured  in  the  United  States, 
if  the  cost  of  its  components  mined, 
produced,  or  manufactured  in  the  United 
States  exceeds  50  percent  of  the  cost  of  all 
Its  components.  Components  of  foreign  origin 
of  the  same  class  or  kind  as  the  conduction 
materials  determined  to  be  unavailable 
pursuant  to  §  12.810(a)(3)  of  43  CFR  part  12. 
subpart  E  shall  he  treated  as  domestic 

(b)  The  contractor  agrees  that  only 
domestic  construction  material  will  be  used 
by  the  contractor,  subcontractors, 
materialmen,  and  suppliers  in  the 
performance  of  this  agreement,  except  for 
foreign  construction  materials,  if  any,  listed 
in  this  agreement. 
(End  of  clause) 

[FR  Doc  94-17359  Filed  7-l»-94;  8:45  am] 

BILUNGCOOC  43tO-l»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Office  of  the  Secretary 

45  CFR  Part  5b 

RIN:  092S-AD31 

Privacy  Act;  Exempt  System 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  is  exempting  a 
proposed  system  of  records,  09-37- 
0021 .  'Public  Health  Service  Records 
Related  to  Investigations  of  Scientific 
Misconduct,  HHS/OASH/ORI,"  from 
certain  requirements  of  the  Privacy  Act 
to  protect  records  compiled  during 
investigations  of  scientific  misconduct 
and  other  related  decision  records 
leading  to  the  investigation  and  to 
protect  the  identity  of  confidential 
sources  in  such  investigations. 
EFFECTIVE  DATE:  August  18. 1994. 
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FOR  FURTHER  mFORHlikTION  CONTACT: 

Barbara  Bullman.  JD.  (301)  443-5300. 
SUPPLEMENTARY  INFORMATKM:  In  1989. 

the  Public  Health  Sttvice  (PHS) 
established  two  offic  es.  the  Office  of 
Scientific  Integrity  F  eview  (OSIR)  and 
the  Office  of  Scientific  Integrity  (OSI).  to 
address  matters  relating  to  scientific 
misconduct  in  the  a  lurse  of  research 
funded  by  the  Publi< ;  Health  Service  (54 
FR  11080.  March  16  1989).  The  OSIR 
and  OSI  were  abolisjied  recently  and 
their  functions  transferred  to  the  Office 
of  Research  Integritjj  (ORI)  (57  FR 
24262-3.  June  8, 19fl2). 

The  records  in  thelORI  contain 
information  obtained  I  prior  to,  during, 
and  following  investigations  of 
scientific  misconduct.  The  records  are 
located  in  the  ORI.  in  the  PHS  Agency 
Misconduct  Progranr  Officers'  files  and 
in  PHS  Agency  senior  intramural 
research  managers'  c  ffices.  The  system 
also  contains  record: ;  that  were 
transferred  to  ORI  fin  )m  the  other  offices 
which  had  primary  lesponsibility  for 
misconduct  functior  s  prior  to  ORI's 
establishment.  The  I  HS  is  preparing  to 
organize  and  operate  these  records  as  a 
"system  of  records"  js  defined  by  the 
Privacy  Act.  This  system  will  be 
published  so  that  th<  system  becomes 
final  on  or  after  the  <|ate  this  rule 
becomes  final. 


Section  552a{k)(2) 


of  the  Privacy  Act 


provides  that  an  ageicy  head  may 
exempt  a  system  of  records  from  certain 
provisions  of  the  Ac  .  if  the  system  of 
records  contains  inv  sstigatory  material 
compiled  for  law  enlbrcement  purposes. 
If  the  records  resuh  in  a  denial  of  any 
right,  privilege,  or  b<  nefit  to  an 
individual,  that  indi  /idual  would  be 
entitled  by  Federal  liw  to  access  the 
file,  except  for  that  information  which 
would  reveal  a  confidential  source  who 
was  provided  infom  ation  under  an 
express  promise  of  confidentiality. 
Further,  section  552*(k)(5)  permits  an 
agency  to  exempt  a  system  of  records 
which  is  comprised  pf  investigatory 
material  for  use  in  di 
suitability,  eligibilit] 
for  Federal  civilian  i 
financial  assistance, 
extent  that  the  exemi 
prevent  revealing  a  i 

On  June  12. 1992.  the  Secretary 
published  a  proposed  rule  in  the 
Federal  Register  to  ( xempt  the  ORI- 
related  system  of  records  fttjm  certain 
provisions  of  the  Pri  /acy  Act  (57  FR 
25005).  The  commeiit  period  was  open 
through  July  13. 199 1.  Three  responses 
were  received  that  addressed  the 
exemptions.  The  coifiments  were  from 
one  institutional  representative  and  two 
representatives  of  pr  jfessional 


^termining 
.  or  qualifications 

Employment  or 
3ut  only  to  the 
}tion  is  required  to 

Confidential  source. 


associations.  PHS  has  also  considered 
comments  received  from  members  of  the 
PHS  Advisory  Committee  on  Scientific 
Integrity. 

In  general,  these  comments  opposed 
withholding  from  the  respondent  the 
identity  of  individuals  who  provide 
information  on  allegations  of 
misconduct  under  an  express  promise  of 
confidentiality  pursuant  to  exemptions 
(k)(5)  and  (k)(2).  The  comments 
indicated  that  the  accused  had  a  right  to 
know  the  identity  and  source  of  the 
accusations  and  that  this  right 
outweighed  the  need  to  protect  the 
identity  of  the  individuals  providing 
such  information.  In  addition,  one  of  the 
commenters  believed  that  the  subject  of 
an  investigation  should  have  access  to 
all  the  records  in  the  file  prior  to  a 
determination  of  misconduct. 

After  considering  the  comments,  PHS 
believes  that  the  exemptions  are 
necessary  to  carry  out  its 
responsibilities  effectively.  It  is  essential 
to  the  credibility  and  effectiveness  of 
the  ORI  that  ORI  be  able  to  maintain  the 
confidentiality  of  individuals  providing 
information  pertinent  to  scientific 
misconduct  cases.  In  certain  instances, 
sources  of  information  necessary  for  a 
thorough  investigation  may  be  reluctant 
to  provide  sensitive  information  unless 
they  can  be  assured  that  their  identities 
will  not  be  revealed.  In  addition,  the 
exemptions  are  necessary  to  prevent 
premature  disclosure  of  records  which 
may  impede  the  investigation.  In 
practice,  the  respondent  during  the 
course  of  the  investigation  has  an 
opportunity  to  be  interviewed  by  ORI  on 
matters  related  to  the  alleged  or 
apparent  incidents  of  research 
misconduct.  The  interviews  are 
transcribed  and  a  copy  provided  to  the 
respondent.  In  addition,  the  respondent 
may  have  (1)  Reasonable  access  to 
copies  of  any  research  data  under 
review  and  (2)  an  opportunity  to  submit 
information  and  evidence  and  obtain  a 
copy  of  the  draft  investigative  report  to 
comment  on. 

Other  Federal  agencies  that  conduct 
investigations  into  violations  of  law  or 
regulations  have  established  systems 
that  are  exempt  from  the  access, 
amendment  and  certain  other  provisions 
permitted  by  the  exemption  provisions 
of  the  Privacy  Act.  PHS  believes  that  the 
(k)(2)  and  (k)(5)  exemptions  are 
essential  to  assure  that  the  investigative 
files  will  not  be  disclosed 
inappropriately.  Except  for  information 
that  would  reveal  the  identity  of  a 
confidential  source,  the  exemptions  will 
not  prohibit  a  respondent  from  having  a 
reasonable  opportunity  of  obtaining 
access  to  his  or  her  file  in  those  cases 
in  which  a  finding  of  scientific  : 


misconduct  has  become  final  and  an 
administrative  action  has  been  imposed. 

There  is  no  substantive  difference 
between  the  proposed  rule  and  the  final 
rule.  Accordingly,  the  Department  is 
exempting  this  system  under  paragraphs 
(k)(2)  and  (k)(5)  of  the  Privacy  Act  from 
the  notification,  access,  correction,  and 
amendment  provisions  of  the  Privacy 
Act  (paragraphs  (c)(3),  (d),  (e)(4)  (G)  and 
(H).  and  (f)).  However,  consideration 
will  be  given  on  a  case-by-case  basis  to 
requests  for  access,  notification,  and 
corrections  which  are  addressed  to  the 
system  manager. 

Impact  Analyses 

The  Department  has  determined  that 
the  amendment  to  exempt  a  system  of 
records  from  certain  requirements  of  the 
Privacy  Act  is  not  a  major  rule  within 
the  meaning  of  Executive  Order  12291 
and  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  The  rule 
affects  only  a  small  number  of  research 
grants  funded  by  the  PHS  as  compared 
to  the  total  number  awarded  annually. 
Finally,  this  rule  does  not  impose  any 
new  information  collection  requirement 
under  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  45  CFR  Part  5b 

Privacy. 

For  the  reasons  set  out  in  the 
preamble,  title  45,  part  5b  is  amended 
as  set  forth  below: 

Dated:  June  30, 1994. 
Philip  R.  Lee, 
Assistant  Secretary  for  Health 

Approved:  July  5. 1994. 
Donna  E.  Shalala, 
Secretary.  Health  and  Human  Sen/ices. 

PART  5t)— PRIVACY  ACT 
REGULATIONS 

1.  The  authority  citation  for  part  5b  is 
unchanged  and  reads  as  follows: 

Authority:  5  U.S.C.  301,  5  U.S.C.  552a. 

2.  In  part  5b,  §  5b.ll  is  amended  by 
adding  paragraph  (b)(2)(vii)  as  follows: 

§  5b.1 1    Exempt  systems. 

***** 

(b)"  •  • 
(2)*  *   • 

(vii)  Pursuant  to  subsections  (k)(2) 
and(k)(5)oftheAct: 

Public  Health  Service  Records  Related  to 
Investigations  of  ScienUfic  Misconduct. 
HHS/OASH/ORI. 

|FR  Doc.  94-17482  Filed  7-18-94:  8:45  ami 

8ILUNG  CODE  416»-17-W 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  14 

RIN  101&-AB22 

Humane  and  Healthful  Transport  of 
Wild  Mammals  and  Birds  to  the  United 
States 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  issues  a  technical 
amendment  to  regulations  published  on 
June  17, 1992,  pertaining  to  the  humane 
and  healthful  transport  of  wild 
mammals  and  birds  to  the  United  States. 
This  technical  amendrbent  updates  the 
edition  of  the  Live  Animals  Regulations 
(LAR)  published  by  the  International 
Air  Transport  Association  (lATA),  that 
is  incorporated  by  reference.  This  action 
to  incorporate  by  reference  the  20th 
edition  of  the  International  Air 
Transport  Association  Live  Animals 
Regulations  is  for  the  convenience  of  the 
public  and  in  order  to  facilitate 
consistency  and  enforceability. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  July  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Marshall  P.  Jones,  Chief,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  4401  N.  Fairfax  Dr., 
Room  432,  Arlington.  VA  22203, 
telephone  (703)  358-2093. 
SUPPLEMENTARY  INFORMATION:  On  June 
17, 1992,  the  U.S.  Fish  and  Wildlife 
Service  (Service)  published  a  final  rule 
(57  FR  27094)  amending  regulations 
pertaining  to  the  hiunane  and  healthful 
transport  of  wild  mammals  and  birds  to 
the  United  States.  That  rule  became 
effective  September  15, 1992.  That  rule. 
50  CFR  part  14,  Subpart  J,  incorporates 
by  reference  the  18th  edition  of  the  LAR 
of  the  lATA,  such  that  all  primary 
enclosures  used  to  transport  live  wild 
mammals  or  birds  to  the  United  States 
are  required  to  comply  with  the 
Container  Requirements  of  the  18th 
LAR.  Since  the  publication  of  the  final 
rule,  lATA  has  published  the  20th 
edition  of  the  LAR,  effective  October  1, 
1993.  The  20th  LAR  contains  no  major 
substantive  differences  from  the  18th 
LAR,  but  does  clarify  some  of  the 
Container  Requirements.  When  the 
public  orders  the  LAR  from  lATA,  they 
can  only  obtain  the  20th  edition.  If  the 
public  complies  with  the  20th  LAR, 
they  will  satisfy  all  of  the  requirements 
of  the  final  rule  for  the  Humane  and 
Healthful  Transport  of  Wild  Mammals 
and  Birds  (50  CFR  Part  14).  This  final 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  14 

RIN  101&-AB22 

Humane  and  Healthful  Transport  of 
Wild  Mammals  and  Birds  to  the  United 
States 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  issues  a  technical 
amendment  to  regulations  published  on 
June  17, 1992,  pertaining  to  the  humane 
and  healthhjl  transport  of  wild 
mammals  and  birds  to  the  United  States. 
This  technical  amendrhent  updates  the 
edition  of  the  Live  Animals  Regulations 
(LAR)  published  by  the  International 
Air  Transport  Association  (LATA),  that 
is  incorporated  by  reference.  This  action 
to  incorporate  by  reference  the  20th 
edition  of  the  International  Air 
Transport  Association  Live  Animals 
Regulations  is  for  the  convenience  of  the 
public  and  in  order  to  facilitate 
consistency  and  enforceability. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  July  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Marshall  P.  Jones,  Chief,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  N.  Fairfax  Dr., 
Room  432.  Arlington.  VA  22203, 
telephone  (703)  358-2093. 
SUPPLEMENTARY  INFORMATION:  On  June 
17, 1992.  the  U.S.  Fish  and  Wildlife 
Service  (Service)  published  a  final  rule 
(57  FR  27094)  amending  regulations 
pertaining  to  the  humane  and  healthful 
transport  of  wild  mammals  and  birds  to 
the  United  States.  That  rule  became 
effective  September  15, 1992.  That  rule, 
50  CFR  part  14.  Subpart  J.  incorporates 
by  reference  the  18th  edition  of  the  LAR 
of  the  lATA,  such  that  all  primary 
enclosures  used  to  transport  live  wild 
mammals  or  birds  to  the  United  States 
are  required  to  comply  with  the 
Container  Requirements  of  the  18th 
LAR.  Since  the  publication  of  the  final 
rule.  lATA  has  published  the  20th 
edition  of  the  LAR,  effective  October  1, 
1993.  The  20th  LAR  contains  no  major 
substantive  differences  from  the  18th 
LAR,  but  does  clarify  some  of  the 
Container  Requirements.  When  the 
public  orders  the  LAR  from  lATA,  they 
can  only  obtain  the  20th  edition.  If  the 
public  complies  with  the  20th  LAR, 
they  will  satisfy  all  of  the  requirements 
of  the  final  rule  for  the  Humane  and 
Healthful  Transport  of  Wild  Mammals 
and  Birds  (50  CFR  Part  14).  This  final 


rule  to  incorporate  by  reference  the  20th 
edition  of  the  LAR  is  therefore  for  the 
convenience  of  the  public  and  in  order 
to  facilitate  consistency  and 
enforceability.  On  March  17. 1994.  the 
Service  published  in  the  Federal 
Register  (59  FR  12578)  a  proposed  rule 
to  implement  this  technical  amendment 
to  the  LATA  regulations.  The  Service 
received  no  comments  on  this  proposed 
rule.  The  20th  edition  of  the  LAR  is  the 
only  edition  of  the  LAR  that  is  currently 
available  to  the  public.  Therefore,  the 
Service  has  determined  that  this  final 
rule  can  be  effective  upon  publication  in 
the  Federal  Register. 

Executive  Orders  12866, 12612,  and 
12630  and  the  Regulatory  Flexibility 
Act 

The  Department  has  determined  that 
the  revision  to  50  CFR  Part  14  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  This  final  rule 
is  a  technical  amendment  that  allows 
the  regulation  to  conform  with  the 
current  edition  of  a  publication  that  has 
been  incorporated  by  reference,  which 
will  make  compliance  and  enforcement 
more  practical  and  efficient.  Also,  this 
current  action  is  not  expected  to  have 
significant  taking  implications,  as  per 
Executive  Order  12630,  since 
compliance  with  the  revised  regulations 
will  have  neither  greater  nor  lesser 
effect  on  constitutionally  protected 
individual  property  rights.  This  revision 
to  Part  14  does  not  have  a  significant 
economic  efTecl  on  a  substantial  number 
of  small  entities  as  described  by  the 
Regulatory  Flexibility  Act.  Small 
entities  are  already  required  to  comply 
with  the  current  regulations  and  the 
18th  edition  of  the  lATA  Live  Animals 
Regulations.  It  is  expected  that  the 
revisions  would  reduce  the  burden  on 
small  entities  by  adopting  the  current 
edition  of  the  industry  guidelines  rather 
than  imposing  a  requirement  for  an 
outdated  version.  Since  the  rule  applies 
to  importations  of  live  wildlife  into  the 
United  States,  it  does  not  contain  any 
Federalism  impacts  as  described  in 
Executive  Order  12612. 

Author 

The  author  of  this  final  rule  is  Mark 
Phillips,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  Washington.  D.C.  20240  (703/ 
358-2093). 

List  of  Subjects  in  50  CFR  Part  14 

Exports,  Imports,  Incorporation  by 
reference.  Labeling,  Reporting 
requirements.  Transportation,  and 
wildlife. 


Final  Regulation  Promulgation 

Accordingly,  part  14  of  Chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  14— {AMENDED] 

1.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  42(c);  16  U.S.C  3371- 
3378;  16  U.S.C  1538  (d)-{f),  1540(f);  16 
U.S.C  1382: 16  U.S.C  705.  712;  31  U.S.C 
483(a). 

2.  Section  14.106  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

S  14.106    Primary  enclosures. 

(a)  The  Container  Requirements  of  the 
Live  Animal  Regulations  (LAR).  20th 
edition.  October  1, 1993.  published  by 
the  International  Air  Transport 
Association  (lATA)  shall  be  complied 
with  by  all  parties  transporting  wild 
mammals  or  birds  to  the  United  States. 


Dated:  )une  30. 1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

|FR  Doc.  94-17505  Filed  7-18-94;  8:45  ami 

BILUNO  COOC  431fr-65-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docket  No.  931235-4107;  1.0.  071194A] 

Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  inseason  action. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA.  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC).  publishes  notice  of 
this  inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  June  27.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer.  telephone  907-586- 
7221;  Gary  Smith,  telephone  206-526- 
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6140;  or  Donald  MiKIlaughran,  telephone 
206-634-1838. 
SUPPtEM€NTARY  INFORMATION:  The  IPHC. 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Nortnern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa. 
Ontario,  on  March  1, 1953),  as  amended 
by  a  Protocol  Amei  ding  the  Convention 
(signed  at  Washing  on,  E)C,  on  March 
29.  1979).  has  issued  this  inseason 
notion  pursuant  to  PHC  regulations 
governing  the  Pacil  ic  halibut  fishery. 
The  regulations  ha'  e  been  approved  by 
the  Secretary  of  Stajte  (59  FR  22522.  May 
2. 1994).  On  behalflof  the  IPHC.  this 
inseason  action  is  f  ublished  in  the 
Federal  Register  to  provide  additional 
notice  of  its  effectiA  eness,  and  to  inform 
persons  subject  to  t  le  inseason  action  of 
the  restrictions  and  requirements 
established  therein 


Inseason  Action 

1994  Halibut  Land^g 
Area  4C  Closes  on 


Report  No.  8 
une  30 


The  IPHC  estima  es  that  the  700,000 
lb  (317.5  mt)  catch  imit  for  Area  4C,  the 
waters  surrounding  the  Pribilof  Islands, 
will  be  obtained  byjjune  30.  Area  4C 
will  be  closed  to  haflibut  fishing  at  12:00 
noon  Alaska  Dayli^  ^t  Time  on  that  date 
until  further  notice 

Area  4B  CommerciAl  Fishery 


tiat 


per  od 
fisl  ing 


Landings  througl 
48  total  nearly 
Vessel  operators  i 
area  are  reminded 
clearances  required 
prior  to  unloading 
from  Area  48,  can 
Nazan  Bay  on 
(4.5  mt)  fishing 
to  each  12-hour 
48.  After  15  percen; 
mt))  of  the  Area  48 
taken,  the  area  will 
August  15,  when  it 
hour  fishing  period 
period  limits 

Dated:  July  12. 199^ 
David  S.  Crestin, 

ActJng  Director.  Offia 
Conservation  and 
Marine  Fisheries  Sen'ice. 
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June  25  from  Area 
lOOjDOO  lb  (45.4  mt). 
niending  to  fish  in  this 
the  vessel 
prior  to  fishing,  and 
iind/or  departing 
ly  be  obtained  at 
Atkallsland.  A  10.000  lb 
limit  will  apply 
period  in  Area 
(315,000  lb  (142.9 
catch  limit  has  been 
be  closed  until 
will  reopen  for  a  96- 
without  fishing 


of  Fisheries 
Makagement,  Motional 


ed  7-18-94:  8:4S  ami 


50  CFR  Part  625 

[Docket  No.  940241-4155;  1.0.  0622948] 

Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  N<  tional  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  published  on  Friday,  June  3, 
1994  (59  FR  28809),  that  amended  the 
regulations  implementing  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery. 
EFFECTIVE  DATE:  July  18, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  Fishery  Policy 
Analyst,  508-281-9101. 

Correction  of  Publication 

Accordingly,  the  publication  on  June 
3. 1994,  of  the  final  rule  (I.D.  013194AI, 
which  was  the  subject  of  FR  Doc.  94- 
13518,  is  corrected  as  follows: 

§625.8    [Con-ecte<l] 

1.  On  page  28810,  in  the  first  column, 
amendatory  instruction  "2."  the 
designation  "(c)(9)"  is  corrected  to  read 
"(c)(ll)." 

2.  On  page  28810,  in  the  first  column. 
§  625.8,  under  paragraph  (c)(9).  the 
paragraph  designation  "(9)"  is  corrected 
to  read  "(11)". 

Dated;  July  13, 1994.  . 

Charles  Kamella, 

Acting  Program  Management  Officer, 

National  Marine  Fisheries  Service. 

IFR  Dec  94-17514  Filed  7-18-94;  8:45  am) 

BILLING  CODE  3S10-23-W 


50  CFR  Part  650 

[Docket  No.  940798-4198;  I.D.  061094A] 

RIN  0648-AG83 

Atlantic  Sea  Scallop  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  Adjustment  1  to  the  Atlantic 
Sea  Scallop  Fishery  Management  Plan 
(FMP).  This  framework  adjustment 
temporarily  adjusts  the  maximum  crew 
limit,  redesignates  the  fishing  year  for 
sea  scallops  to  b>egin  on  March  1  each 
year,  and  refines  existing  gear 
requirements. 

EFFECTIVE  DATE:  August  17,  1994. 

ADDRESSES:  Copies  of  Amendment  4,  its 
regulatory  impact  review,  initial 
regulatory  flexibility  analysis,  the  final 
supplemental  environmental  impact 
statement,  and  the  supporting 
documents  for  Framework  Adjustment  1 


are  available  from  Douglas  Marshall. 
Executive  Director,  New  England 
Fishery  Management  Council.  5 
Broadway  (Route  1).  Saugus,  MA 
01906-1097.  telephone  617-565-8937 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  H.  Jones,  NMFS.  Fishery  Policy 
Analyst,  508-281-9273. 

SUPPLEMENTARY  INFORMATION" 

Background 

The  final  rule  for  Amendment  4  to  the 
FMP  was  published  on  January  19. 1994 
(59  FR  2757),  with  implementation  for 
most  measures  on  March  1. 1994. 
including  a  call-in  notification  system 
for  the  days-at-sea  (DAS)  program.  The 
amendment  retained  the  FMP's 
objectives  to:  (1)  Restore  adult  stock 
abundance  and  age  distribution;  (2) 
increase  yield  per  recruit  for  each  stock; 
(3J  evaluate  plan  research,  development 
and  enforcement  costs;  and  (4) 
minimize  adverse  environmental 
impacts  on  sea  scallops. 

Amendment  4  changed  the  primary 
management  strategy  from  a  meat  count 
(size)  control  to  effort  control.  The 
amendment  controls  total  fishing  effort 
through  limited-access  permits  and  a 
schedule  of  reductions  in  allowable 
DAS.  Supplemental  measures  limit 
increases  in  vessel  fishing  power  to 
control  the  amount  of  fishing  pressure 
and  to  help  control  the  size  of  scallops 
■landed,  gear  restrictions,  and  limits  on 
the  number  of  crew  members. 
Additionally,  the  amendment  includes  a 
framework  procedure  for  adjusting  the 
management  measures  in  the  FMP. 

Framework  Adjustment  1  temporarily 
adjusts  the  maximum  crew  limit, 
redesignates  the  fishing  year  to  begin  on 
March  1,  and  refines  existing  gear 
requirements-. 

NMFS  is  adjusting  the  regulations 
under  the  framework  abbreviated 
rulemaking  procedure  established  by 
Amendment  4  and  contained  in  50  CFR 
part  650  subpart  C.  This  procedure 
requires  the  New  England  Fishery 
Management  Council  (Council),  when 
considering  specifically  allowed 
adjustments  to  the  FMP,  to  develop  and 
analyze  the  actions  over  the  span  of  at 
least  two  Council  meetings.  The  Council 
must  provide  the  public  with  advance 
notice  of  both  the  proposals  and  the* 
analysis  and  with  the  opportunity  to 
comment  on  them  prior  to  and  at  the 
second  Council  meeting.  Upon  review 
of  the  analysis  and  public  comment,  the 
Council  may  recommend  to  the 
Director.  Northeast  Region,  NMFS 
(Regional  Director),  that  the  measures  be 
published  as  a  final  rule  if  certain 
conditions  are  met.  The  Regional 
Director  may  publish  the  measures  as  a 


final  rule,  or  as  a  proposed  rule,  if 
additional  public  comment  is  needed. 

In  accordance  with  the  regulations, 
public  comments  on  the  framework 
adjustment  were  taken  by  the  Council 
during  its  February  16, 1994  (59  FR 
6949),  and  March  17, 1994  (59  FR 
12265),  meetings.  Seven  members  of  the 
industry  commented  at  these  meetings. 
The  comments  were  generally  in 
support  of  the  recommended 
adjustment.  Seven  written  responses 
were  received,  mostlyloffering  negative 
commentary.  The  Council  voted  to 
approve  Framework  Adjustment  1  on 
March  17, 1994. 

The  Council  also  held  a  joint  sea 
scallop  industry  advisor  and  Plan 
Development  Team  (PDT)  meeting  on 
March  21, 1994.  The  industry  discussed 
wide-area  closures  to  protect  small 
scallops  and.  after  listening  to  PDT 
members  express  concern  over  the 
ability  to  identify  distinct  areas  of  small 
scallops  to  close,  decided  not  to 
recommend  closures.  The  general 
consensus  at  the  meeting  was,  to  let  the 
new  regulations  go  into  effect,  along 
with  the  seven-member  crew  limit 
proposed  in  Framework  Adjustment  1. 

Measure  1— Protection  of  Small 
Scallops  .  ..' 

In  response  to  very  high  levels  of 
recruitment  that  have  been  documented 
in  the  Mid-Atlantic  resource  area 
(Regional  Director's  Status  Report, 
January  1994),  the  Council 
recommended  measures  to  reduce  the 
maximum  crew  limit  and  to  ensure  the 
adequate  escapement  of  small  scallops 
from  dredge  gear. 

The  expected  impact  of  the  proposed 
seven-member  crew  limit  was  analyzed 
in  Amendment  4.  There  are  two 
possible  ways  for  vessel  operators  to 
respond  to  reduced  crew  limits.  They 
can  try  to  fish  for  larger  scallops,  andif 
catches  are  sufficient,  land  as  much 
weight  of  scallop  meat  as  with  a  crew 
of  nine;  or  they  can  continue  catching 
and  processing  fewer  small  scallops;  or 
a  combination  of  both.  Either  response 
efiectively  reduces  the  number  of 
scallops  harvested  by  a  vessel  per  day 
at  sea.  For  example,  in  the  analysis  done 
for  this  framework  adjustment,  it  is 
estimated  that  a  crew  of  seven  can 
shuck  and  process  900  lb  (408.2  kg) 
(meat  weight)  of  scallops  per  day  at  sea, 
at  an  average  of  45  meats  per  lb  (45 
meats  per  0.453  kg).  A  crew  of  nine, 
however,  would  be  capable  of  shucking 
1,500  lb  (680.4  kg).  Under  ideal 
conditions,  this  impact  would  translate 
into  a  40  percent  reduction  in  fishing 
mortality. 
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6na]  rule,  or  as  a  proposed  rule,  if 
additional  public  comment  is  needed. 

In  accordance  with  the  regulations, 
public  comments  on  the  framework 
adjustment  were  taken  by  the  Council 
during  its  February  16, 1994  (59  FR 
6949),  and  March  17, 1994  (59  FR 
12265),  meetings.  Seven  members  of  the 
industry  commented  at  these  meetings. 
The  comments  were  generally  in 
support  of  the  recommended 
adjustment.  Seven  written  responses 
were  received,  mostly'offering  negative 
commentary.  The  Council  voted  to 
approve  Framework  Adjustment  1  on 
March  17. 1994. 

The  Council  also  held  a  joint  sea 
scallop  industry  advisor  and  Plan 
Development  Team  (PDT)  meeting  on 
March  21, 1994.  The  industry  discussed 
wide-area  closures  to  protect  small 
scallops  and,  after  listening  to  PDT 
members  express  concern  over  the 
ability  to  identify  distinct  areas  of  small 
scallops  to  close,  decided  not  to 
recommend  closures.  The  general 
consensus  at  the  meeting  was  to  let  the 
new  regulations  go  into  effect,  along 
with  the  seven-member  crew  limit 
proposed  in  Framework  Adjustment  1. 

Measure  1— Protection  of  Small 
ScaUdps  .    .' 

In  response  to  very  high  levels  of 
recruitment  that  have  been  documented 
in  the  Mid-Atlantic  resource  area 
(Regional  Director's  Status  Report, 
January  1994),  the  Council 
recommended  measures  to  reduce  the 
maximum  crew  limit  and  to  ensure  the 
adequate  escapement  of  small  scallops 
from  dredge  gear. 

The  expected  impact  of  the  proposed 
seven-member  crew  limit  was  analyzed 
in  Amendment  4.  There  are  two 
possible  ways  for  vessel  operators  to 
respond  to  reduced  crew  limits.  They 
can  try  to  fish  for  larger  scallops,  andif 
catches  are  sufficient,  land  as  much 
weight  of  scallop  meat  as  with  a  crew 
of  nine;  or  they  can  continue  catching 
and  processing  fewer  small  scallops;  or 
a  combination  of  both.  Either  response 
effectively  reduces  the  nimiber  of 
scallops  harvested  by  a  vessel  per  day 
at  sea.  For  example,  in  the  analysis  done 
for  this  framework  adjustment,  it  is 
estimated  that  a  crew  of  seven  can 
shuck  and  process  900  lb  (408.2  kg) 
(meat  weight)  of  scallops  per  day  at  sea, 
at  an  average  of  45  meats  per  lb  (45 
meats  per  0.453  kg).  A  crew  of  nine, 
however,  would  be  capable  of  shucking 
1,500  lb  (680.4  kg).  Under  ideal 
conditions,  this  impact  would  translate 
into  a  40  percent  reduction  in  fishing 
mortality. 


Measure  2— Effort  Reduction  Schedule 

Amendment  4  relies  largely  on  annual 
incremental  reductions  in  fishing  effort 
to  reduce  fishing  mortaUty.  However, 
because  Amendment  4  was  based  on  a 
calendar  year  and  was  not  implemented 
until  March  1, 1994,  the  DAS 
allocations  fol- 1994  would  be  allocated 
over  a  10-month  period  instead  of  a  12- 
month  jseriod;  therefore,  there  probably 
would  have  been  no  reduction  in  fishing 
effort  for  Atlantic  sea  scallops  until 
1995.  Forestalling  effort  reduction  in  the 
first  year  may  impose  larger  economic 
burdens  on  the  fishing  industry  in  later 
years  if  adjustments  become  necessary 
to  make  up  these  shortcomings. 

This  final  rule  will  implement  an 
adjustment  to  the  effort-reduction 
program  so  that  each  allocation  of  DAS 
is  done  on  a  365-day  program  year 
beginning  with  the  first  year  of  the  plan. 
A  given  fishing  year  will  begin  March  1 
and  end  on  the  last  day  of  February  of 
the  following  year. 

Measure  3— Changes  to  the  Gear 
Restriction  Requirements 

The  Council  has  also  included  gear- 
restriction  measures  that:  (1)  Allow 
vessels  to  carry  one  spare  dredge  or  net 
so  that  they  would  not  be  forced  to 
return  "to  port  to  make  major  dredge 
repairs.  (2)  define  a  legal  scallop  dredge 
to  enhance  the  likelihood  that  ring-size 
restrictions  will  reduce  har\'est  of 
smaller  scallops,  and  (3)  allow  the  use 
of  triple  Unks  and  broken  links  in  the 
scallop  dredge  to  accommodate 
practical  considerations  concerning  the 
use  of  scallop  dredges. 

Conunents  and  Responses 

The  Council  received  comments  on 
Framework  Adjustment  1  from  two 
fishing  industry  associations  and  five 
individuals.  Specific  comments  are 
discussed  and  responded  to  below. 

The  Council  held  a  joint  sea  scallop 
industry  advisor  and  PDT  meeting  on 
March  21,  1994.  These  comments  are 
also  summarized  as  follows.  - 

Seven-Person  Crew  Limit 

Comment:  Limiting  the  crew  to  seven 
is  unsafe,  particularly  in  the  winter. 
Some  skippers  will  overwork  their 
crews  and  the  resulting  fatigue  will 
cause  accidents. 

•   Response:  The  analysis  included  in 
the  Council's  framework  package 
suggests  that,  based  on  available  Coast 
Guard  data  for  the  scallop  fishery,  there 
is  no  relationship  between  the  size  of 
the  crew  and  accidents  aboard  scallop 
vessels.  Fishermen  have  publicly  stated 
that  most  New  Bedford  scallop  boats 
carried  less  than  seven  crew  members  in 
the  winter  of  1993-1994  simply  because 


scallop  stocks  were  low.  Fishermen  also 
stated,  and  NMFS  concurs,  that  there  is 
nothing  inherently  dangerous  about 
using  a  seven-person  crew  and  that 
safety  ultimately  depends  upon  on- 
board safety  practices  rather  than  crew 
size.  The  seven-crew  limit  will  be 
implemented  only  through  December 
1994,  with  the  option  of  extending  or 
modifying  that  limit  through  another 
fi^me working  action. 

Comment:  The  Coast  Guard  will  have 
trouble  enforcing  the  seven-person  crew 
limit. 

Response:  Enforcing  a  seven-member 
crew  limit  is  no  different  than  enforcing 
the  nine-member  crew  limit  considered 
and  approved  under  Amendment  4.  A 
Coast  Guard  representative  informed  the 
Scallop  Committee  that  the  Coast  Guard 
is  experienced  in  procedures  for 
inspecting  space  used  to  conceal 
contraband  goods  aboard  vessels  and 
therefore  will  be  able  to  detect  attempts 
to  hide  crew. 

Comment:  No  changes  should  be 
made  until  the  provisions  of 
Amendment  4  are  allowed  to  work  for 
a  reasonable  period. 

Response:  In  its  discussion  before  the 
final  vote  to  submit  Amendment  4,  and 
by  including  the  framework  adjustment 
process,  the  Council  explicitly 
recognized  the  possible  need  for 
immediate  adjustments  to  protect  small 
scallops  once  the  meat  count  regulations 
were  eliminated.  Initial  reports  and  data 
since  approval  of  Amendment  4 
indicate  that  small  scallops  are  being 
taken  in  significant  quantities.  The 
reduction  in  the  crew  limit  is  the  typf> 
of  action  the  Council  anticipated.  NMFS 
approved  the  plan,  contingent  on  the 
Council's  intention  to  make  such 
adjustments,  if  needed. 

Comment:  Freezing  scallops  at  sea 
should  be  prohibited.  It  encourages  the 
harvesting  of  small  scallops  because 
frozen  scallops  can  be  landed  with 
counts  ranging  from  50  to  100. 

Response:  Amendment  4  does  not 
include  controls  on  the  size  of  scallops 
landed,  frozen  or  otherwise.  Therefore, 
freezing  at  sea  does  not  offer  any 
advantage  to  vessel  operations  that 
would  encourage  the  harvesting  of  small 
scallops.  Frozen-at-sea  scallops,  if 
properly  processed,  provide  some  of  the 
highest  quahty  products  made  from 
Atlantic  sea' scallops. 

Comment:  NMFS  should  be  looking  to 
increase  the  number  of  jobs.  As  boats 
are  retired  from  the  fishery,  those  who 
have  suffered  becau.se  of  the  failed  meat 
count  plan  should  be  able  to  increase 
the  size  of  their  crews  when  the 
resource  improves. 

Response:  The  proposed  actions  are 
part  of  a  group  of  measures  designed  to 
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eliminate  overfishing  over  the  long 
term.  A  healthy  scallop  resource  will 
provide  the  greatest  overall  opportunity 
for  employment.  Also,  this  action  will 
implement  the  crew-limit  reduction 
only  through  Decemlier  1994.  The 
Council  may  recommend  adjustments  to 
the  crew-limit  measiire  as  necessary 
under  the  firaraeworld  procedures 
implemented  under  Amendment  4. 

Comment:  A  crew  limit  of  seven  is  not 
needed  because  bothjproduction  and 
price  fall  off  dramati(tally  once  vessels 
try  to  harvest  scallop  >  as  small  as  50- 
count. 

Response:  Scallop  ndustry  advisors 
have  informed  the  Council  that  more 
protection  for  small  stallops  is  needed 
and  that  carrying  nine  crew  members 
would  allow  some  veksels  to  exploit 
concentrations  of  small  scallops  to  a 
greater  extent  than  if  pey  were  limited 
to  seven  crew  meml 
crew  size,  working  ii 
market  forces,  can  or 
conser\'ation  of  smal 


Reduction  in 
[tandem  with 
jy  expedite 
scallops. 
Comment:  A  closin  5  of  the  fishery  is 


nonths,  or 
low  juvenile 
I  lize  needed  for  a 


warranted,  for  3.  6,  9 
whatever  it  takes  to  a 
scallops  to  reach  the  1 
sustainable  resource. 

Response:  The  Couhcil  cannot 
implement  area  closures  under  the 
framework  adjustment  process  using 
abbreviated  rulemakii  ig  at  this  time  and. 


therefore,  this  type  of 
inherently  take  longei 
Scientists,  moreover, 


measure  would 
to  implement, 
lave  expressed 


concern  over  the  abili  ty  to  identify 
distinct  areas  of  smal  scallops  to  close 
because  most  areas  ar  j  dominated  by 
small  scallops.  Also.  I  he  Council  and 
NMFS  have  determini  id  that  the  type  of 
measures  currently  in  eluded  in 
Amendment  4  have  tl  e  potential  to 
eliminate  overfishing 
should  be  given  a  cha  ice  to  work  before 
major  changes  are  ma  ie. 

Full-  Year  Implementc  tion 

Comment:  The  licensing  process  will 
not  be  syTichronized  \.ith  the  calendar 
year  permitting  systen. 

Response:  These  ad  nlnistrative 
considerations  are  oui 
need  to  begin  the  effo;  t-reduction 
program  as  soon  as  possible.  The 
economic  viability  of 
second  year  of  the  program  depends,  in 
part,  on  achieving  im[  rovements  in 
yield-per-recruit  throi  gh  effort 
reductions  in  the  first 
year  effort-reduction  kenefits  would  be 
dissipated  if  the  reduction  measures  are 
not  changed  to  a  non-calendar  year 
basis.  Any  need  to  make  adjustments  to 
the  licensing  system  t^  address 
administrative  problems  can  be  made  in 
the  future.  Having  the  permitting 


he  industry  in  the 


process  on  a  different  time  schedule 
than  the  licensing  process  does  not 
interfere  in  any  significant  way  with  the 
administration  or  objectives  of 
Amendment  4. 

Scallop  Ring  Linkage 

Comment:  Scallopers  should  be  able 
to  use  triple  linking  in  the  bottom  of  the 
dredge  to  minimize  the  need  for  repairs 
and  because  there  is  little  or  no 
escapement  through  the  bottom  of  the 
dredge. 

flesponse;  The  measure  to  prohibit 
triple  links  in  the  dredge  has  been 
modified  through  this  framework 
adjustment  to  allow  triple  linking  in  the 
bottom  of  the  dredge. 

Classification 

This  regulation  is  not  subject  to  the 
requirements  to  prepare  a  proposed  rule 
l)€cause  adequate  opportunity  was 
provided  for  prior  public  comment 
when  the  action  was  proposed  and 
discus.sed  over  the  course  of  several 
Council  meetings.  Because  no  proposed 
rule  was  required,  this  action  is  exempt 
from  the  proc-edures  of  the  Regulatory 
Flexibility  Act. 

This  final  rule  is  exempt  from  review . 
under  E.O. 12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  finds  there  is  good 
cause  to  waive  prior  notice  under  5 
U.S.C.  553(bKB).  Public  meetings  held 
by  the  Council  to  discuss  the 
management  measures  implemented  by 
this  rule  provided  adequate  opportunity 
for  public  comment  to  be  considered. 
Thus,  additional  opportunity  for  public 
comment  is  unnecessary. 

List  of  Subjects  in  50  CFR  Part  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Datedrjuly  13. 1994, 
Charles  Kamella. 

Acting  Program  Management  Officer. 
S'ational  Marine  Fisheries  Service 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  650  is  amended 
as  follows: 

PART  650— ATLANTIC  SEA  SCALLOP 
FISHERY 

1.  The  authority  citation  for  part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq 

2.  Section  650.2  is  amended  by 
adding  definitions  for  "dredge  bottom." 
"fishing  year."  and  "link."  in 
alphabetical  order  to  read  as  follows: 

§650.2    Definitions. 

•         •        •        «        • 

Dredge  bottom  means  the  rings  and 
links  found  between  the  bail  of  the 


dredge  and  the  club  stick  which,  when 
fishing,  would  be  in  contact  with  the  sea 
bed.  This  definition  includes  the 
triangular  shaped  portions  of  the  ring 
bag  commonly  known  as  "diamonds." 

*  •        •        •        • 

Fishing  year  means  the  12-monlh 
period  beginning  March  1  and 
extending  through  the  end  of  February 
of  the  following  year. 

*  •        ♦        •        • 

L/n/c  means  the  material,  usually 
made  of  a  '/H-inch  (10-mm)  or  Vie-inch 
(11-mm)  diameter  metal  rod,  which 
joins  two  adjacent  rings  within  the  ring 
bag  of  a  dredge. 

*  *        •        *        * 

3.  Section  650.9  is  amended  by 
revising  paragraphs  (b)(8).  (b)(ll), 
(b)(14).  (b)(15),  (b)(16).  (c)(2),  (c)(5),  and 
(c)(6)  to  read  as  follows: 

§650.9    Prohit)tttons. 

***** 

(b)*  *  • 

(8)  Possess  more  than  40  lb  (18.14  kg), 
of  shucked  scallops  or  5  U.S.  bushels 
(176.2  L)  of  in-shell  scallops  while  in 
possession  of,  or  participate  in  the  DAS    - 
allocation  program  with,  trawl  nets  that 
have  a  maximum  sweep  exceeding  144 
ft  (43.9  m),  as  measured  by  the  total 
length  of  the  footrope  that  is  directly 
attached  to  the  webbing  of  the  net, 
except  as  specified  in  §650.21(a)(2)(iii). 
»        •        •        *        » 

(11)  Possess  more  than  40  lb  (18.14 
kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.2  L)  of  in-shell  scallops 
vyhile  in  possession  of.  or  participate  in 
the  DAS  allocation  program  with, 
dredge  gear  that  has  a  maximum 
combined  dredge  width  exceeding  31 
feet  (9.4  m).  measured  at  the  widest 
point  in  the  bail  of  each  dredge,  except 
as  specified  in  §650.21(b)(l). 

*  •        •        •        * 

(14)  Possess  more  than  40  lb  (18.14 
kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.2  L)  of  in-shell  scallops 
while  in  possession  of,  or  participate  in 
the  DAS  allocation  program  with, 
dredge  gear  that  uses  links  between 
rings  of  the  gear  or  ring  configurations 
that  do  not  conform  to  the  specifications 
described  in  §650.21(b)(4)(ii). 

(15)  Possess  more  than  40  lb  (18.14 
kg)  of  shucked  scallops  or  5  U.S. 
bushels  (176.2  L)  of  in-shell  scallops 
while  in  possession  of,  or  participate  in 
the  DAS  allocation  program  with, 
dredge  gear  that  uses  cookies  or  chafing 
gear,  or  other  gear,  means,  or  devices  on 
the  top  half  of  a  dredge  that  obstruct  the 
openings  in  or  between  the  rings,  except 
as  specified  in  §  650.21(b)(4). 

(16)  Participate  in  the  DAS  allocation 
program  with  more  than  the  number  of 


persons  specified  in  §  650.21(c), 
including  the  operator,  on  board  when 
the  vessel  is  not  docked  or  moored  in 
port,  unless  otherwise  authorized  by  the 
Regional  Director. 

•  •        *        *        * 

(cl»  •  • 

(2)  Possess  more  than  40  lb  (18.14  kg) 
of  shucked  scallops  or  5  U.S.  bushels 
(176.2  L)  of  in-shell  scallops  while  in  ' 
possession  of,  or  fish  for  scallops  with, 
dredge  gear  that  has  a  maximum 
combined  dredge  width  exceeding  31ft 
(9.4  m),  measured  at  the  widest  point  in 
the  bail  of  each  dredge,  except  as 
specified  in  §  650.21(b)(1). 

•  *        *        •        • 

(5)  Possess  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U^. 
bushels  (176.2  L)  of  in-shell  scallops 
while  in  possession  of.  or  fish  for 
scallops  with,  dredge  gear  that  uses 
links  between. rings  of  the  gear  or  ring 
configurations  that  do  not  conform  to 
the  specifications  described  in  - 
§650.21(b)(4)(ii).' 

(6)  Possess  more  than  40  lb  (18.14  kg) 
of  shucked  scallops  or  5  U.S.  bushels 
(176.2  L)  of  in-shell  scallops  while  in 
possession  of,  or  fish  for  scallops  with, 
dredge  gear  that  uses  cookies  or  chafing 
gear,  or  other  gear,  means,  or  devices  on 
the  top  half  of  a  dredge  that  obstruct  the 
openings  in  or  between  the  rings,  except 
as  specified  in  §  650.21(b)(4). 

«         »       .  •         •         • 

4.  Section  650.21  is  amended  by 
revising  paragraphs  (a)(1),  (b)(1). 
(b)(4)(ii).  (b)(4)(iii),  and  (c)  to  read  as 
follows: 
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Each  fishing  year  shall  begin  on  March 
1  and  extend  12  months  through  the  last 
day  of  February  of  the  following  year. 
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persons  specified  in  §  650.21(c), 
including  the  operator,  on  board  when 

the  vessel  is  not  docked  or  moored  in 
port,  unless  otherwise  authorized  by  the 
Regional  Director. 

•  •*•-* 

(cl*  •  * 

(2)  Possess  more  than  40  lb  (18.14  kg) 
of  shucked  scallops  or  5  U.S.  bushels 
(176.2  L)  of  in-shell  scallops  while  in  ' 
possession  of,  or  fish  for  scallops  with, 
dredge  gear  that  has  a  maximum 
combined  dredge  width  exceeding  31ft 
(9.4  m),  measured  at  the  widest  point  in 
the  bail  of  each  dredge,  except  as 
specified  in  §  650.21(b)(1). 

•  *        •        •        • 

(5)  Possesis  more  than  40  pounds 
(18.14  kg)  of  shucked  scallops  or  5  U^. 
bushels  (176.2  L)  of  in-shell  scallops 
while  in  jwssession  of.  or  fish  for 
scallops  with,  dredge  gear  that  uses 
links  between. rings  of  the  gear  or  ring 
configurations  that  do  not  conform  to 
the  specifications  described  in  - 
§650.21(b)(4)(ii).' 

(6)  Possess  more  than  40  lb  (18.14  kg) 
of  shucked  scallops  or  5  U.S.  bushels 
(176.2  L)  of  in-shell  scallops  while  in 
possession  of.  or  fish  for  scallops  with, ' 
dredge  gear  that  uses  cookies  or  chafing 
gear,  or  other  gear,  means,  or  devices  on 
the  top  half  of  a  dredge  that  obstruct  the 
openings  in  or  between  the  rings,  except 
as  specified  in  §  650.21(b)(4). 

»         •       .  •         *         • 

4.  Section  650.21  is  amended  by 
revising  paragraphs  (a)(1),  (b)(1). 
(b)(4)(ii).  (b)(4)(iii),  and  (c)to  read  as 
follows: 


§650^1    Gear  and  crew  restnctions. 

(a)*  •  * 

(1)  Maximum  sweep.  The  trawl  sweep 
of  nets  in  use  by  or  available  for 
immediate  use.  as  specified  in 
paragraph  (a)(2)(iii)  of  this  section,  shall 
not  exceed  144  ft  (43.9  m)  as  measured 
by  the  total  length  of  the  footrope  that 
is  directly  attached  to  the  webbing  of 
the  net. 

*  »        *        *        » 

(b)*  •  • 

(1)  Maximum  dredge  width.  The 
combined  dredge  width  in  use  by  or  in 
possession  on  board  such  vessels  shall 
not  exceed  31  ft  (9.4  m)  measured  at  the 
widest  point  in  the  bail  of  the  dredge, 
except  as  provided  under  paragraph  (e) 
of  this  section.  However,  component 
parts  may  be  onboard  the  vessel  such 
that  they  do  not  conform  with  the 
definition  of  "dredge  or  dredge  gear"  in 
§650.2,  i.e..  the  metal  ring  bag  and  the 
mouth  frame,  or  bail,  of  the  dredge  are 
not  attached,  and  such  that  no  more 
than  one  complete  spaie  dredge  could 
.  be  made  ft-om  these  component  parts. 

*  •        «-.      »        • 
(4).    .    i. 

(ii)  Link  restrictions.  No  more  than 
double  links  between  rings  shall  be  used 
in  or  on  all  parts  of  the  dredge  bag 
except  the  dredge  bottom.  No  more  than 
triple  linking  shall  be  used  in  or  on  the 
dredge  bottom  portion  and  the 
diamonds.  Damaged  links  which  are 
connected  to  only  one  ring,  i.e.. 
"hangers",  are  allowed  unless  they 
occur  between  two  links  that  both 
couple  the  same  two  rings  (see  Figure  1 
to  part  650).  Dredge  rings  may  not  be 
attached  via  links  to  more  than  four 


adjacent  rings.  Thus,  dredge  rings  will 
be  rigged  in  a  configuration  such  that, 
when  a  series  of  adjacent  rings  are  held 
horizontally,  the  neighboring  rings  form 
a  pattern  of  horizontal  rows  and  vertical 
columns  (see  Figure  1  to  part  650). 

(iii)  Dredge  or  net  obstructions.  No 
material,  device,  net,  dredge,  ring,  or 
link  configuration  or  design  shall  be 
used  if  it  results  in  obstructing  the 
release  of  scallops  that  would  have 
passed  through  a  legal  sized  and 
configured  net  and  dredge  as,  described 
in  this  part,  that  did  not  have  in  use  any 
such  material,  device,  net.  dredge,  ring 
Jink  configuration  or  design. 

(c)  Crew  restrictions.  Limited-access 
vessels  participating  in  or  subject  to  the 
scallop  DAS  allocation  program  may 
have  no  more  than  seven  people  on 
board  when  not  docked  or  moored  in 
port  through  December  31,  1994.  and 
nine  people  on  board  when  not  docked 
or  moored  in  port  thereafter,  including 
the  operator,  unless  participating  in  the 
small  dredge  program  specified  in 
paragraph  (e)  of  tiiis  section,  or 
otherwise  authorized  by  the  Regional 
Director. 

*  •        •        •        * 

5.  Section  650.24  is  amended  by 
revising  paragraph  (c)(1)  as  follows; 

§650.24    Days-at-sea  (DAS)  allocatiofls. 

*  *         •         *         . 

(c)*  •   • 

(1)  Annual  DAS  allocations.  The 
annual  allocations  of  DAS  for  each 
category  of  vessel  specified  in  paragraph 
(a)  of  this  section  shall  be  based  on 
fishing  years  described  as  follows: 


"                                DAS  category 

1994-95 

1995-96 

and 
1996-97 

1997-98 

1998-99 

and 

1999-2000 

2000+ 

Full-time 

Part-time -_ 

• ~~ — __ 

204 
91 
18 

182 
82 
16 

164 
66 

14 

142 
57 

12 

120 

Occasional 



48 
10 

Each  fishing  year  shall  begin  on  March 
1  and  extend  12  months  through  the  la.st 
day  of  February  of  the  following  year. 


6.  Figure  1  is  added  to  the  end  of  part 
650  as  follows: 
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to  Part  650-Schematic  example  of  a  legal  dredge  ring 
A  triple  link  is  shown  that  is  legal  only  in  the  dredge 
A  legal  broken  link  (i.e.  hanger)  is  also  shown.  Not 
scale. 


50  CFR  Part  651 

[Docket  No.  940796-4196;  1.0. 061094B] 

RIN  064fr-AG84 

Northeast  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA>. 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Framework  Adjustment  3  to 
the  Northeast  Multispecies  Fishery 
Management  Plan  {FMP).  The  intent  of 
this  rule  is  to  reduce  the  potential  for 
vessels  to  direct  fishing  effort  on 
regulated  multispecies  finfish  with 
mesh  smaller  than  the  regulated 
minimum  size.  This  rule  limits  the 
amount  of  regulated  species  allowed  on 
board  vessels  fishing  with  small  mesh  to 
either  500  lb  (226.8  kg)  or  10  percent  of 
the  weight  of  non-regulated  species, 
whichever  is  less. 
EFFECTIVE  DATE:  August  17,  1994. 
AOORES^S:  Copies  of  Amendment  5.  its 
regulatory  impact  review  (RIR)  and  the 
initial  regulatory  flexibility  analysis 
contained  within  the  EUR.  its  final 
supplemental  environmental  impact 
statement  (FSEIS),  and  Framework 
Adjustment  3  are  available  upon  request 
from  Douglas  G.  Marshall,  Executive 
Director,  New  England  Fishery 
Management  Council.  5  Broadway. 
Saugus.  MA  01906-1097. 

FOR  FURTt«R  INFORMATION  CONTACT: 
Susan  A.  Murphy,  NMFS.  Fishery 
Policy  Analyst.  50&-281-9252. 

SUPPLEMENTARY  ^FORMATION: 
Background 

NMFS  approved  Amendment  5  to  the 
FMP  on  January-  3, 1994.  The  primary 
purpose  of  Amendment  5  is  to  eliminate 
the  overfished  condition  of  the  primary 
stocks  of  the  multispecies  complex  by 
increasing  the  spawning  stock  biomass 
per  recruit  This  objective  is  to  be 
achieved  primarily  through  an  effort 
reduction  program  supplemented  by  an 
increase  in  the  minimun?  mesh  size  that 
vessels  can  use  while  fishing  for 
regulated  species.  ■ 

By  increasing  mesh  size,  fishing 
mortality  rates  on  fully  recruited  ages 
would  not  have  to  be  reduced  as  much 
to  achieve  the  same  increase  in 
spawning  stock  biomass  per  recruit. 
Therefore,  under  Amendment  5,  vesseb 
fishing  for  non-regulated  species  and 
using  nets  with  mesh  smaller  than  the 
regulated  minimum  size  were  limited  to 
500  lb  {226.8  kgj  of  rejgulated  species. 
The  intent  of  this  limited  allowance  was 
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50  CFR  Part  651 

[Docket  No.  940796-4196;  1.0. 061094B] 

RIN  0648-AG84 

Northeast  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAAh 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Framework  Adjustment  3  to 
the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  The  intent  of 
this  rule  is  to  reduce  the  potential  for 
vessels  to  direct  fishing  effort  on 
regulated  multispecies  finfish  with 
mesh  smaller  than  the  regulated 
minimum  size.  This  rule  limits  the 
amount  of  regulated  species  allowed  on 
board  vessels  fishing  with  small  mesh  to 
either  500  lb  (226.8  kg)  or  10  percent  of 
the  weight  of  non-regulated  species, 
whichever  is  less. 

EFFECTIVE  DATE:  Augusi  17.  1994. 
ADDRESSES:  Copies  of  Amendment  5,  its 
regulatory  impact  review  (RIR)  and  the 
initial  regulatory  flexibility  analysis 
contained  within  the  EUR.  its  final 
supplemental  environmental  impact 
statement  (F^EIS).  and  Framework 
Adjustment  3  are  available  upon  request 
from  Douglas  G.  Marshall.  Executive 
Director,  New  England  Fishery 
Management  Council.  5  Broadway. 
Saugus,  MA  01906-1097. 

FOR  FUR7>CR  ^FORMATION  CONTACT: 
Susan  A.  Murphy.  NMFS.  Fishery 
Policy  Analyst,  508-281-9252 

SUPPLEMENTARY  INFORMATION: 
Background 

NMFS  approved  Amendment  5  to  the 
FMP  on  January  3. 1994.  The  primary 
purpose  of  Amendment  5  is  to  eliminate 
the  overfished  condition  of  the  primary 
stocks  of  the  multispecies  complex  by 
increasing  the  spawning  stock  biomass 
per  recruit  This  objective  is  to  be 
achieved  primarily  through  an  effort 
reduction  program  supplemented  by  an 
increase  in  the  minimun)  mesh  size  that 
vessels  can  use  while  fishing  for 
regulated  species.  ■ 

By  increasing  mesh  size,  fishing 
mortality  rates  on  fully  recruited  ages 
would  not  have  to  be  reduced  as  much 
to  achieve  the  same  increase  in 
spawning  stock  biomass  per  recruit. 
Therefore,  under  Amendment  5.  vesseb 
fishing  for  non-regulated  s{>ecies  and 
using  nets  with  mesh  smaller  than  the 
regulated  minimum  size  were  limited  to 
500  lb  (226.8  kgj  of  regulated  species. 
The  intent  of  this  limited  allowance  was 


to  enable  legitimate  small-mesh 
fisheries  to  continue  without 
compromising  efforts  to  conserve 
regulated  species  through  the  mesh-size 
'increase. 

NMFS  implemented  minimum  mesh 
Size  increases,  regulated  mesh  areas, 
and  the  500-lb  (226.8-kg)  possession 
limit  of  regulated  species  that  applies  to 
fishing  vessels  fishing  with  small  mesh 
included  in  Amendment  5  on  March  1. 
1994  (59  FR  9872).  The  New  England 
Fishery  Management  Council  (Council) 
developed  Framework  Adjustment  3  in 
response  to  industry  concerns  that, 
under  current  stock  conditions,  the  500- 
lb  (226.8-kg)  possession  limit  is 
sufficient  incentive  for  vessel  operators 
to  target  regulated  species  with  small- 
mesh  nets.  When  the  Council  began 
development  of  Amendment  5,  a  500-lb 
(226.8-kg)  possession  limit  was 
considered  too  low  to  encourage 
targeting.  Since  then,  the  stocks  have 
further  deteriorated  and.  as  a  result, 
catch  rates  are  reduced  to  the  point 
where  500  lb  (226.8  kg)  is  viewed  as  an 
opportunity  to  catch  what  many  vessel 
operators  now  consider  a  reasonable 
day's  catch  in  less  time,  using  small 
mesh.  Therefore,  instead  of  directing 
their  effort  during  times  and  in  areas 
where  small-mesh  species  are 
traditionally  caught  with  a  relatively 
small  (less  than  10  percent)  bycatch  of 
regulated  species,  these  vessels  could 
target  areas  where  regulated  species 
have  historically  been  caught,  with  a 
potentially  far  greater  impact  on  those 
stocks. 

The  Council's  and  NMFS'  intent  is  to 
prevent  vessels  from  targeting  regulated 
species  with  small-mesh  nets,  consistent 
with  the  explicit  objectives  of 
Amendment  5.  From  the  time 
Amendment  5  was  approved  in  January 
1994.  fishermen  and  their  association 
representatives  have  described  to  the 
Council  how  vessels  are  gearing  up  to 
target  regulated  species  with  small-mesh 
nets  under  the  500-lb  (226.8-kg) 
possession  limit.  The  purpose  of  this 
fi-amework  adjustment  is  to  preserve  the 
continuation  of  legitimate  small  mesh 
fisheries,  with  limited  incidental 
catches  of  regulated  species,  while 
preventing  a  directed  small-mesh 
fishery  for  regulated  species  under  the 
500-lb  (226.8-kg)  possession  limit. 
Restricting  the  amount  of  regulated 
species  a  vessel  may  retain  on  board,  or 
land  per  trip,  while  fishing  with  small 
mesh  nets,  unless  the  vessel  is  fishing 
under  the  net  stowage  exemption 
specified  under  §651.20(c)(3)(i)  or 
(d)(3)(ii).  to  10  percent  of  the  weight  of 
non-regulated  species,  to  a  maximum  of 
500  lb  (226.8  kg),  will  not  impose  any 
significant  restrictions  on  existing 


small-mesh  fisheries,  but  will  create  a 
disincentive  for  vessels  to  begin 
targeting  regulated  species  with  small 
mesh.  Therefore,  this  framework  action 
preser\'es  the  Council's  intent  by:  (1) 
Discouraging  this  practice.  (2)  allowing 
a  reasonable  bycatch  in  legitimate  small- 
mesh  fisheries,  and  (3)  allowing  a  500- 
lb  (226.8-kg)  trip  limit  for  vessels 
targeting  regulated  species  using  nets 
with  the  regulated  minimum  mesh  size. 

In  this  rule,  NMFS  is  also  adding 
language  to  the  small-mesh  provisions 
for  the  Mid-Atlantic  area  and  the 
Southern  New  England  area  to  clarify 
that  small  mesh  may  not  be  used  to 
harvest  more  than  the  possession  limit 
of  regulated  species. 

NMFS  is  amending  the  multispecies 
regulations  following  the  framework      ' 
abbreviated  rulemaking  procedure 
established  by  Amendment  5  and 
codified  at  50  CFR  part  651,  subpart  C 
The  Council  followed  the  procedure 
required  in  50  CFR  part  651  when 
making  specifically  allowed 
adjustments  to  the  FMP,  by  developing 
and  analyzing  the  actions  over  the  span 
of  a  minimum  of  two  Council  meetings 
on  March  17,  and  April  7,  1994.  The 
Council  provided  the  public  with 
advance  notice  of  both  the  proposal  and 
the  analysis,  and  an  opportunity  to 
comment  on  them  prior  to  and  at  the 
second  Council  meeting  on  April  7. 
Upon  review  of  the  analysis  and  public 
comment,  the  Council  recommended  to 
the  Director,  Northeast  Region.  NMFS 
(Regional  Director),  that  the  measures 
contained  in  Framework  3  be  published 
as  a  final  rule.  The  Regional  Director  has 
further  determined  that  the  measures  in 
Framework  3  are  appropriate  to  publish 
as  a  final  rule. 

Since  the  Council  undertook 
development  of  Amendment  5,  the 
condition  of  several  stocks  of  regulated 
species  has  deteriorated  further.  In  fact, 
each  new  assessment  of  multispecies 
stocks  underlines  the  urgency  of 
implementing  rigorous  and  effective 
management  measures.  The  framework 
adjustment  that  this  rule  implements 
will  enhance  the  conservation  impact  of 
the  FMP  without  generating  a 
significant  economic  or  social  impact. 

Comments  and  Responses 

During  the  period  following  the 
approval  of  Amendment  5  apd- 
preceding  the  Council's  fgj^a^ 
initiation  of  this  framework  adjustment, 
a  number  of  industry  members  and 
interested  members  of  the  public 
commented  on  the  problems  with  the 
current  possession  limit  rule  for 
regulated  species.  All  comments  were  in 
support  of  the  Council  expeditiously 
making  the  adjustment  contained  in  this 
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rule.  During  this  prB-frameworic  period, 
two  individuals  submitted  written 


comments  alerting 
problem  and  urginj 
appropriate  action. 
Dunng  the  comr 


le  Council  to  the 
:  it  to  take 

snt  period  spanning 
the  two  required  C(iuncil  meetings,  the 
Council  received  written  comments 
from  the  West  End  Fishermen's 
Association  and  onp  individual.  Oral 
comments  were  majde  to  the  Council  by 
representatives  of  the  Conservation  Law 
Foundation,  Mid-Allantic  Fisheries 
Management  Council.  Point  Judith 
Fishermen's  Co-operative  Association, 
Offshore  Mariner's  lAssodation, 
Gloucester  Fisheries  Conunission,  and 
two  individuals.     I 

After  the  Council  submitted  its 
recommendations  tb  NMFS,  NMFS 
received  additional]  written  comments 
from  the  New  Hampshire  Commercial 
Fishermen's  Association  and  37 
individuals. 

Comment:  Durinj ;  the  period  in  which 
the  Council  was  de  ^eloping  the 
framework  recommendation,  four 
associations  and  one  individual  stated 
support  for  the  proposed  adjustment. 
After  the  Council  sabmitted  its 
recommendation,  one  association 
submitted  comments  to  NMFS,  also  in 
support. 

Response:  The  comments  have  been 
noted  and  the  adjustment  has  been 
approved. 

Comment:  Two  a  isociations 
questioned  whethei  the  rule  is  a 
"possession  limit,"  enforced  at  sea,  or  a 
"trip  hmit,"  enforced  at  the  dock  at  the 
end  of  the  trip. 

Response:  The  5t  0-lb  (226.8-kg) 
possession  limit  an  1  the  10  percent 
limit  of  regulated  s|>ecies  when  using 
small  mesh  will  be  enforced  at  sea  and 
at  the  dock.  Howev  sr,  the  Coast  Guard 
acknowledged  the  ( ifficulty  in 
enforcing  the  perce  itage  of  the  total 
catch  at  sea  and  inc  icated  that 
discretion  will  havi  <  to  be  used  by  the 
boarding  official  wl  len  evaluating  the 
catch  for  regulated  /ersus  non-regulated 
species. 

Comment:  Durin|  the  period  in  which 
the  Council  was  de  'eloping  the 
framework  recommendation,  three 
individuals  opposed  adding  the 
percentage  aspect  oif  the  rule.  After  the 
Council  submitted  its  recommendation, 
37  individuals  submitted  comments  to 
NMFS  also  opposing  adding  the 
percentage  aspect  ofihe  rule.  They 
maintained  that  a  straight  500-lb  (226.8- 
kg)  limit  would  enable  small  vessels  to 
survive  economically  and  would  not 
force  these  boats  to 'search  for  and  catch 
non-regulated  species  in  order  to  keep 
the  limit  of  regulated  species,  or  to 
discard  regulated  species  if  the  non- 


regulated  species  could  not  be  caught  or 
landed.  It  was  stated  that  a  directed 
fishery  on  regulated  species  with  small 
mesh  is  only  perceived  as  a  problem 
and  is  not  substantiated.  Further,  it  was 
maintained  that  there  has  been 
su^icient  time  for  public  comment 
throughout  the  development  of 
Amendment  5  and  that  the  500-lb 
(226.8-kg)  provision  should  be  given  a 
chance  to  work. 

Response:  Based  on  Council  findings 
and  other  public  comments,  the 
potential  of  a  directed  small-mesh 
fishery  on  regulated  species  is  strong. 
This  potential  was  not  as  evident  at  the 
time  Amendment  5  was  approved.  In 
adopting  the  original  possession  limit  in 
Amendment  5,  the  Council  did  not 
intend  to  allow  directed  small-mesh 
effort  on  regulated  species.  Given  the 
severely  depleted  state  of  the  primary 
regulated  species,  NMFS  has 
determined  that  it  must  support  the 
Council's  framework  recommendation 
as  a  necessary,  risk  averse  measure. 
Nevertheless,  the  new  possession  limit 
measure  will  still  allow  vessels  fishing 
with  small  mesh  to  continue  with  a 
minimum  allowance  for  incidentally 
caught  regulated  species.  Accordingly, 
there  should  be  no  negative  impact  on 
traditional  small-mesh  fisheries. 

Classification 

This  regulation  is  not  subject  to  the 
requirements  to  prepare  a  proposed  rule 
because  adequate  opportunity  was 
provided  for  prior  public  comment 
when  the  action  was  proposed  and 
discussed  over  the  course  of  two 
Council  meetings.  Because  no  proposed 
rule  was  required,  this  action  is  exempt 
from  the  procedures  of  the  Regulatory 
Flexibility  Act. 

This  final  rule  is  exempt  from  review 
under  E.O.  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  there  is  good 
cause  to  waive  prior  notice  under  5 
U.S.C.  553(b)(B).  Public  meetings  held 
by  the  Council  to  discuss  the 
management  measures  implemented  by 
this  rule  provided  adequate  opportimity 
for  public  comment  to  be  considered. 
Thus,  additional  opportunity  for  public 
comment  is  unnecessary. 

List  of  Subjects  in  50  CFR  Part  651 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  12, 1994. 
Charles  KameUa, 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  651  is  amended 
as  follows: 


PART  651— NORTHEAST 
MULTtSPECIES  FISHERY 

1.  The  authority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  etseq. 

2.  Section  651.9  is  amended  by 
revising  paragraphs  (b)(1),  (d),  and  (e)(2) 
introductory  text  to  read  as  follows: 

S651.9    Prohibitions. 

***** 

(b)*  •  • 

(1)  Possess  at  any  time  during  a  trip, 
or  land  per  trip,  more  than  the 
possession  limit  of  regulated  species  per 
trip  as  specified  in  §  651.27(a),  after 
accruing  the  vessel's  aruiual  DAS 
allocation  or  when  not  participating 
under  the  DAS  program  pursuant  to 
§651.22. 
***** 

(d)  In  addition  to  the  prohibitions 
specified  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
possession-limit-only  permit  under 
§  651.4(c)  to  possess  at  any  time  during 
a  trip,  or  land  per  trip,  more  than  the 
possession  limit  of  regulated  species  as 
specified  in  §  651.27(a). 

(e)*  *  • 

(2)  Possess  at  any  time  during  a  trip, 
or  land  per  trip,  more  than  the 
possession  limit  of  regulated  species  as 
specified  in  §  651.27(a)  unless: 
***** 

3.  Section  651.20  is  amended  by 
revising  paragraphs  (a)(3)(i),  (a)(4)(i)(A), 
(c)(3)(i),  (c)(3)(ii),  (d)(3)(i),  (d)(3)(ii), 
(e)(l)(iv),  and  (f)(4)  to  read  as  follows: 

§  651 .20    Regulated  mesh  areas  and 
restrictions  on  gear  and  methods  of  fishing. 

***** 

(a)  •  •  • 

(3)*  *  * 

(i)  Possession  limit  exemption.  A 
vessel  may  not  possess  on  board  at  any 
time  during  a  trip,  or  land  per  trip,  more 
than  the  possession  limit  of  regulated 
species  as  specified  in  §  651.27(a). 
*        *        *     .    *        * 

(4)  •.  *    *  ■  • 

(i).    .    . 

(A)  A  bycatch  limit  not  to  exceed  the 
possession  limit  of  regulated  species  as 
specified  in  §651. 27(a). 

***** 

(c)*  *  * 

(3)*   *   • 

(i)  Possession  limit  exemption. 
Vessels  in  the  Southern  New  England 
regulated  mesh  area  may  fish  with  nets 
of  mesh  size  smaller  than  the  minimum 
size  specified  in  paragraph  (c)(2)  of  this 
section,  provided  such  vessels  do  not 
possess  at  any  time  during  a  trip,  or 
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land  per  trip,  more  than  the  possession  o) 
limit  of  regulated  species  as  specified  in  §  i 
§  651.27(a). 

(ii)  Net  stowage  exemption.  Vessels 
may  possess  more  than  the  possession 
limit  of  regulated  species  as  specified  in 
§  651.27(a)  while  in  possession  of  nets 
with  mesh  less  than  the  minimum  size 
specified  in  paragraph  (c)(2)  of  this 
section,  provided  that  the  nets  are 
stowed  and  are  not  available  for 
immediate  use  in  acaordance  with    . 
paragraph  (c)(4)  of  this  section,  and 
provided  that  more  than  the  possession 
limit  of  regulated  species  were  not 
harvested  by  nets  of  mesh  size  smaller 
than  the  minimum  mesh  size  specified 
in  paragraph  (c)(2)  of  this  section. 
•        *        •        •        * 

(d)  •  *  • 

(3)*   •   • 

(i)  Possession  limit  exemption. 
Vessels  in  the  Mid-Atlantic  regulated 
mesh  area  may  fish  with  nets  of  mesh 
size  smaller  than  the  minimum  size 
specified  in  paragraph  (d)(2)  of  this 
section,  provided  such  vessels  do  not 
possess  or  land  per  trip  more  than  the 
possession  limit  of  regulated  species  as 
specified  in  §651. 27(a). 

(ii)  Net  stowage  exemption.  Vessels 
may  possess  more  than  the  possession 
limit  of  regulated  species  as  specified  in 
§651. 27(a)  while  in  possession  of  nets 
with  mesh  less  than  the  minimum  size 
specified  in  paragraph  (d)(2)  of  this 
section,  provided  that  the  nets  are 
stowed  and  are  not  available  for 
immediate  use  in  accordance  with 
paragraph  (c)(4)  of  this  section,  and 
provided  that  more  than  the  possession 
limit  of  regulated  species  were  not 
harvested  by  nets  of  mesh  size  smaller 
than  the  minimum  mesh  size  specified 
in  paragraph  (d)(2)  of  this  section. 

(e)  •  •  * 
(!)••• 
(iv)  The  bycatch  does  not  exceed  the 

possession  limit  of  regulated  species  as 
specified  in  §651. 27(a). 

(0*  •  • 

(4)  The  bycatch  of  regulated  species 
does  not  exceed  the  possession  limit  of 
regulated  species  as  specified  in 
§651. 27(a). 

*  *        •        *        • 

4.  Section  651.22  is  amended  by 
revising  paragraphs  (c)(l)(i)  heading. 
(c)(l)(i)(B),  and  (d)(2)(ii)  to  read  as 
follows: 

§  651 .22    Effort-control  program  for  limited 
access  vessels. 

•  »        *        •        • 

(c)  •  •  • 
(1)"  *  * 

(i)  Days  in  which  vessels  may  not 
possess  more  than  the  possession  limit 
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land  per  trip,  more  than  the  possession 
limit  of  regulated  species  as  specified  in 
§  651.27(a). 

(ii)  Net  stowage  exemption.  Vessels 
may  possess  more  than  the  possession 
limit  of  regulated  species  as  specified  in 
§  651.27(a)  while  in  possession  of  nets 
with  mesh  less  than  the  minimum  size 
specified  in  paragraph  {c)(2)  of  this 
section,  provided  that  the  nets  are 
stowed  and  are  not  available  for 
immediate  use  in  acaordance  with 
paragraph  (c)(4)  of  this  section,  and 
provided  that  more  than  the  possession 
limit  of  regulated  species  were  not 
harvested  by  nets  of  mesh  size  smaller 
than  the  minimum  mesh  size  specified 
in  paragraph  (c)(2)  of  this  section. 
•        *        •        •        * 

(d)  •  ■  *  * 

(3)*    •    • 

(i)  Possession  limit  exemption. 
Vessels  in  the  Mid-Atlantic  regulated 
mesh  area  may  fish  with  nets  of  mesh 
size  smaller  than  the  minimum  size 
specified  in  paragraph  (d)(2)  of  this 
section,  provided  such  vessels  do  not 
possess  or  land  per  trip  more  than  the 
possession  limit  of  regulated  species  as 
specified  in  §651. 27(a). 

(ii)  Net  stowage  exemption.  Vessels 
may  possess  more  than  the  possession 
limit  of  regulated  species  as  specified  in 
§65 1.27(a)  while  in  possession  of  nets 
with  mesh  less  than  the  minimum  size 
specified  in  paragraph  (d)(2)  of  this 
section,  provided  that  the  nets  are 
stowed  and  are  not  available  for 
immediate  use  in  accordance  with 
paragraph  (c)(4)  of  this  section,  and 
provided  that  more  than  the  possession 
limit  of  regulated  species  were  not 
harvested  by  nets  of  mesh  size  smaller 
than  the  minimum  mesh  size  specified 
in  paragraph  (d)(2)  of  this  section. 

(e)*  *  * 

(1)  *  *  • 

(iv)  The  bycatch  does  not  exceed  the 
possession  limit  of  regulated  species  as 
specified  in  §651. 27(a). 
«        •        *        •'.      •    . 

(f)*  •  • 

(4)  The  bycatch  of  regulated  species 
does  not  exceed  the  possession  limit  of 
regulated  species  as  specified  in 
§  651.27(a). 
*        *        *        »        » 

4.  Section  651.22  is  amended  by 
revising  paragraphs  (c)(l)(i)  heading. 
(c)(l)(i)(B),  and  (d)(2)(ii)  to  read  as 
follows: 

§  651 .22    Effort-control  program  for  limited 
access  vessels. 

«        *        »        •        * 

(c)  •  *  • 
(1)'  •  • 

(i)  Days  in  which  vessels  may  not 
possess  more  than  the  possession  limit 


of  regulated  species  as  specified  in 
§  651.27(a). 

•  «        •        •        * 

(B)  During  each  period  of  time 
declared,  the  applicable  vessel  may  not 
possess  more  than  the  possession  limit 
of  regulated  species  as  specified  in 
§651. 27(a). 

•  •        •        •        • 

(d)*  '  • 

(2)*  •  * 

(ii)  A  sink  gilinet  vessel  greater  than 
45  ft  (13.7  m)  in  length  that  intends  to 
fish  for,  possess  or  land,  or  does  possess 
or  land,  more  than  the  possession  limit 
of  regulated  species  as  specified  in 
§  651.27(a)  with  gear  other  than  sink 
gilinet  gear,  or  has  other  gear  on  board 
that  is  not  stowed  as  described  in 
§  651.20(c)(4),  at  any  time  during  a 
calendar  year  may  fish  under  and  shall 
be  subject  to,  the  DAS  effort  reduction 
program  of  this  part,  except  on  trips  that 
qualify  for  the  exemption  set  forth  in 
paragraph  (d)(2)(i)  of  this  section: 

•  •        •        •        • 

5.  Section  651.27  is  amended  by 
revising  paragraphs  (a)  heading,  (a)(1). 
(a)(2).  and  (a)(4)  to  read  as  follows; 

§651.27    Possession  limits. 

(a)  Regulated  Species  possession 
limit. — (l)(i)  Vessels  fishing  with  nets  of 
mesh  size  as  specified  in  §  651.20. 
Vessels  subject  to  the  effort  control 
programs  specified  in  §651.22  and 
issued  a  limited  access  permit  under 
§  651.4(a)  that  are  not  fishing  under  the 
DAS  program,  or  have  declared  out  of 
the  DAS  program,  vessels  subject  to 
effort  control  programs  specified  in 
§654.22  that  have  used  up  their  DAS 
allocations,  vessels  issued  hook-gear- 
only  permits  that  are  fishing  with  gear 
other  than  hook  gear,  vessels  fishing 
exclusively  with  a  sink  gilinet  permit 
that  are  fishing  with  gear  other  than 
gilinet  gear,  and  vessels  issued  a 
possession-limit-only  permit  under 
§  651.4(c)  are  prohibited  from 
possessing  on  board  at  any  time  during 
a  trip,  or  landing  per  trip,  more  than  500 
Jb  (226.8  kg)  of  regulated  species, 
provided  that  the  regulated  species  were 
not  harvested  by  nets  of  mesh  size 
smaller  than  the  minimum  mesh  size 
specified  in  §651.20  (a)(2).  {b){2).  (c)(2),  - 
and  (d)(2). 

(ii)  Vessels  fishing  with  nets  of  mesh 
smaller  than  the  minimum  mesh  size  as 
specified  in  §651.20.  (A)  Any  vessel 
fishing  with  or  possessing  on  board  nets 
of  mesh  smaller  than  the  regulated 
minimum  size  as  specified  §  651.20(a) 
while  fishing  in  the  small-mesh 
exemption  area  as  described  under 
§  651.20(a)(3),  or  any  vessel  fishing  with 
nets  of  mesh  smaller  than  the  regulated 


minimum  size  as  specified  in  §651.20 
(c)  and  (d),  is  prohibited  from 
possessing  on  board  at  any  time  during 
a  trip,  or  landing  per  trip,  regulated 
species  in  excess  of  10  percent,  by 
weight,  of  all  other  species  on  board,  or 
500  lb  (226.8  kg),  whichever  is  less. 

(B)  While  fishing  in  areas  as  specified 
in  §  651.20  (c)  and  (d).  vessels  may 
possess  on  board  at  any  time  during  a 
trip,  or  land  per  trip,  regulated  species 
in  excess  of  10  percent,  by  weight,  of  all 
other  species  on  board,  up  to  a 
maximum  of  500  lb  (226.8  kg)  while  in 
possession  of  nets  of  mesh  smaller  than 
the  minimum  size  if  these  nets  are 
stowed  and  are  not  available  for 
immediate  use  in  accordance  with 
§651.20  (c)(4)  and  (d)(3)(i),  provided 
that  more<than  the  possession  limit  of 
regulated  s[>ecies  were  not  harvested  by 
nets  of  mesh  size  smaller  than  the 
minimum  mesh  size  specified  in 
§651.20  (c)  and  (d). 

(2)  Vessels  subject  to  the  regulated 
species  possession  limit  shall  have  on 
board  the  vessel  at  least  one  standard 
box  or  one  standard  tote. 

•  •        •        •        • 

,   (4)  The  maximum  possession  limit  of 
regulated  species,  as  specified  in 
paragraph  (a)(1)  of  this  section,  is  equal 
to  500  lb  (226.8  kg)  or  its  equivalent  as 
measured  by  the  volume  of  four 
standard  boxes  or  five  standard  totes. 
The  10-percent  requirement,  specified 
under  paragraph  (a)(l)(ii)  of  this  section, 
may  be  measured  volumetrically. 

•  *        •        •        • 
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50  CFR  Part  675 

pocket  No.  931100-4043;  I.D.  071394B] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  ocean  perch  in  the 
Aleutian  Islands  subarea  (AI)  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the 
Pacific  ocean  perch  total  allowable 
catch  (TAC)  in  the  AI. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  July  14, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 


36728         Federal  Register  /  Vol.  59.  No.  137  /  Tuesday.  July  19,  1994  /  Rule?;  and  Regulations 


SUf>f>LEMENTAAV  MfDRMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Pishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675.  i 

In  accordance  wiih  §  675.20(a)(7)(ii), 
the  Pacific  ocean  perch  TAC  for  the  AJ 
was  established  by  the  final  1994  initial 
specifications  of  groundfish  (59  FR 
7656,  February  16. 1994)  and  later 
augmented  frtun  the  reserve  (59  FR 
21673.  April  26, 1994)  to  a  total  of 
10,900  metric  tons  (mt).  The  directed 


fishery  for  Pacific  ocean  perch  was 
closed  on  April  4, 1994  (59  FR  16570, 
April  7. 1994).  That  prohibition  was 
rescinded  on  July  4. 1994  (59  FR  33920, 
July  1. 1994).  upon  determination  that 
the  1994  TAC  for  Pacific  ocean  perch  in 
the  AI  had  not  been  reached. 

The  Director,  Alaska  Region.  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §  675.20(a)(8),  that  the 
Pacific  ocean  perch  TAC  in  the  AI  soon 
will  be  reached.  Therefore,  the  Regional 
Director  has  established  a  directed 
fishing  allowance  of  10,700  mt,  with 
consideration  that  200  mt  will  be  taken 
as  incidental  catch  in  directed  fishing 
for  other  species  in  the  AI.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Pacific 


ocean  perch  in  the  AI,  effiective  from  12 
noon,  A.l.t,  July  14, 1994,  until  12 
midnight,  A.l.t.,  E)ecember  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §675.20 
and  is  exempt  from  OMB  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  ef  sag. 
Dated:  July  13, 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Maiuigement,  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-17504  Filed  7-14-94;  2:16  am] 

BILLING  COOE  3510-42-F 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  204 
[INS  No.  1659-94] 
RIN1115-AD70 

Requests  for  Additional  Evidence  To 
Support  immigrant  Visa  Petitions 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  Immigration  and  Naturalization 
Service  (Service)  regulations  by 
providing  a  petitioner  in  an  immigrant 
visa  petition  proceeding  with  a  period 
of  12  weeks  to  respond  to  the  Service's 
request  for  additional  information  and/ 
or  documentation.  This  amendment  is 
necessary  to  ensuire  that  the  time 
provided  for  response  in  certain 
immigration  proceedings  is  consistent 
with  the  requirements  contained 
elsewhere  in  Service  regulations.  If 
adopted,  this  rule  would  have  a 
beneficial  impact  on  all  parties  and  will 
provide  consistency  among  Service 
regulations  relating  to  processing 
procedures  for  certain  immigrants. 
DATES:  Written  comments  must  be 
received  on  or  before  September  19. 
1994. 

ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street  N\V.,  Room  5307, 
Washington.  DC  20536.  To  ensure 
proper  and  timely  handling,  please 
reference  INS  Number  1659-94  on  your 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Tabaka,  Senior  Immigration 
Examiner,  Office  of  Adjudications, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Washington,  DC 
20536.  telephone  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION: 
Occasionally,  the  Service  receives  an 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturaliiation  Service 
8  CFR  Part  204 

PNS  No.  1659-94] 
RIN111S-AD70 

Requests  for  Additional  Evidence  To 
Support  Immigrant  Visa  Petitions 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  Immigration  and  Naturalization 
Service  (Service)  regulations  by 
providing  a  petitioner  in  an  immigrant 
visa  petition  proceeding  with  a  period 
of  12  weeks  to  respond  to  the  Service's 
request  for  additional  information  and/ 
or  documentation.  This  amendment  is 
necessary  to  ensure  that  the  time 
provided  for  response  in  certain 
immigration  proceedings  is  consistent 
with  the  requirements  contained 
elsewhere  in  Service  regulations.  If 
adopted,  this  rule  would  have  a 
beneficial  impact  on  all  parties  and  will 
provide  consistency  among  Service 
regulations  relating  to  processing 
procedures  for  certain  immigrants. 
DATES:  Written  comments  must  be 
received  on  or  before  September  19. 
1994. 

ADDRESSES:  Please  submit  WTitten 
comments  in  triplicate  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  and  timely  handling,  please 
reference  INS  Number  1659-94  on  your 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Tabaka,  Senior  Immigration 
Examiner,  Office  of  Adjudications. 
Immigration  and  Naturalization  Service. 
425  I  Street  NW.,  Washington.  DC 
20536.  telephone  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION: 
Occasionally,  the  Service  receives  an 


application  or  petition  along  with 
supporting  documentation  which  meets 
the  threshold  evidentiary  requirements 
for  a  particular  immigration  benefit. 
However,  upon  closer  review,  the 
Service  may  determine  that  the 
supporting  documentation  fails  to 
properly  or  adequately  establish 
eligibility  for  the  immigration  benefit 
requested,  or  raises  questions  that  must 
be  answered  before  the  Service  can 
adjudicate  the  case.  In  such  an  instance, 
the  Service  provides  the  applicant  or 
petitioner  with  an  opportunity  to 
respond  to  its  questions  and/ or  to 
submit  additional  evidence,  which  may 
include  original  documentation,  in 
support  of  the  request  for  immigration 
benefits. 

Regulations  at  8  CFR  103.2  (b)(5)  and 
(b)(8).  which  were  added  by  a  final  rule 
published  on  January  11, 1994,  at  59  FR 
1455-1466,  require  that  the  petitioner  or 
applicant  submit  the  requested 
supporting  documentation,  answers, 
and/or,  original  documentation  to  the 
Service  within  12  weeks.  That  final  rule 
inadvertently  conflicts  with  the  existing 
regulation  at  8  CFR  204.1(h).  under 
which  a  petitioner  in  an  immigrant  visa 
petition  proceeding  must  respond  to  the 
Service  within  60  days,  unless  an 
extension  is  granted.  This  rule  proposes 
to  amend  8  CFR  204.1(h)  to  conform 
with  the  12-week  provision  of  8  CFR 
103.2  (b)(5)  and  (b)(i).  thereby 
guaranteeing  the  petitioner  or  applicant 
more  than  60  days  in  which  to  respond 
to  a  request  for  additional  information. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
for  the  following  reason:  the  proposed 
rule  is  administrative  in  nature  and  is 
necessary  in  order  to  ensure  that  the 
time  period  for  a  petitioner  to  respond 
to  the  Service's  request  for  additional 
information  and/or  documentation  in 
immigrant  visa  proceedings  is 
consistent  with  8  CFR  103.2  (b)(5)  and 
(b)(8). 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 


"significant  regulatory  action"  under 
Executive  Order  12866,  §  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  that  this  regulation  will 
have  no  adverse  effect  on  family  well- 
being.  This  regulation  will  provide 
consistency  in  Service  regulations  as 
they  relate  to  processing  procedures  for 
certain  immigrants. 

List  of  Subjects  in  8  CFR  Part  204 

Administrative  practice  and 
procedure.  Aliens.  Immigration, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  204  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  204— IMMIGRANT  PETITIONS 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103. 1151. 1153, 
1154.  1182.  1186a.  1255;  8  CFR  part  2. 

2.  In  §  204.1,  paragraph  (h)  is  revised 
to  read  as  follows: 

§  204.1    General  information  about  relative 
petitions. 


(h)  Requests  for  additional  evidence. 
Unless  otherwise  provided  in  this 
chapter,  requests  by  the  Service  for 
additional  evidence  shall  be  governed 
by  the  provisions  of  8  CFR  103.2  (b)(5) 
and  (b)(8). 
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Dated:  lune  13,  IS 

Doris  Meissner, 

Commissioner,  Imniigration  and 
Naturalization  Servi 

IFR  Doc.  94-17473  filed  7-l»-94;  8:45  ami 

BILUNC  COOC  4410-10 

DEPARTMENT  O^  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  26968;  Notice  No.  93-70] 

Offshore  Airspace  Reconfiguration; 
Vaiparaiso,  FL,  Terminal  Area 

AGENCY:  Federal  ^viation 
Administration  (FJAA),  DOT. 
ACTION:  Supplem^tal  notice  of 
proposed  ru)emal(jing  (SNPRM). 

SUMMARY:  On  July;  1 .  1994,  the  FAA 
proposed  to  retail^  the  Valparaiso, 
Florida  Terminal  Area  and  Special  Air 
Traffic  Rules  in  part  93  of  the  Federal 
Aviation  Regulations  (FAR);  amend  the 
Class  D  airspace  areas  for  Eglin  Air 
Force  Base  (AFB).  Eglin  AF  Auxiliary 
No.  3  Duke  Field,  and  Huxlburt  Field; 
amend  the  Crestview  Class  E  airspace 
area;  and  delete  the  Egiin  Class  D  North- 
South  corridor.  Additionally,  the  FAA 
proposed  to  modify  the  established 
North-South  and  last- West  corridors 
associated  with  thfe  Valparaiso,  Florida 
Terminal  Area  and  Eglin  AFB  in  part  93 
of  the  FAR.  The  Notice  of  proposed 
rulemaking  (NPRM).  as  published, 
incorrectly  described  the  Class  D 
airspace  area  for  ^lin  AFB;  and 
inadvertently  deleted  the  Hurlburt  Field 
Qass  D  airspace  a^  and  the  Crestview 
Class  E  airspace  aiea.  The  intended 
effect  of  this  SNPRM  is  to  correct  the 
description  of  the  Eglin  AFB  Class  D 
airspace  area,  and  to  retain  the  Hurlburt 
Field  Class  D  airspace  area  and  the 
Crestview  Class  Epirspace  area. 
DATES:  Comments  must  be  received  on 
or  before  August  1 5, 1994. 
ADDRESSES:  Comnients  on  this  proposal 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Atl  ention:  Rules  Docket 
(AGC-200),  Docket  No.  26968,  800 
Independence  Avdnue,  SW., 
Washington,  DC  2  )591;  or  delivered  in 
triplicate  to:  Fedeial  Aviation 
Administration,  R  ales  Docket,  Room 
915-G,  800  Independence  Avenue  SW., 
Washington.  DC  Comments  delivered 
must  be  marked  Docket  No.  26968.  The 
official  docket  maV  be  examined  in  the 
Rules  Docket  weeldays.  except  Federal 
holidays,  betweenj8:30  ajn.  and  5:00 
pjn..  - . 


FOR  FURTHER  INFORMATtON  CONTACT:  Mr. 

Joseph  C.  White,  Air  Traffic  Rules  and 
Procedures  Branch,  Airspace-Rules  and 
Aeronautical  Information  Division, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washingt<Hi.  DC  20591;  telephone  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
relating  to  the  overall  regulatory, 
aeronautical,  environmental,  energy- 
related,  federalism,  or  economic  aspects 
of  the  proposals  contained  in  this 
SNPRM  are  also  invited  Comments 
should  identify  the  regulatory  docket 
number  and  notice  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  All  comments  received  on 
or  before  the  specified  closing  date  for 
comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  amendments.  The 
proposals  contained  in  this  SNPRM  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available  for  examination  by  interested 
persons  in  the  Rules  Docket  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket  Commenters  wishing 
the  FAA  to  acknowledge  receipt  of  their 
comment  submitted  in  response  to  this 
SNPM  must  include  a  pre-addresses, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2698."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Background 

On  July  1. 1994  (59  FR  34192).  the 
FAA  proposed  to  retain  the  Valparaiso. 
Florida  Terminal  Area  and  Special  Air 
Traffic  Rules  in  part  93  of  the  Federal 
Aviation  Regulations  (FAR);  amend  the 
Class  D  airspace  areas  for  Eglin  AFB  and 
Eglin  AF  Auxiliary  No.  3  Duke  Field. 
and  Hurlburt  Field;  amend  the 
Crestview  Class  E  airspace  area;  and 
delete  the  Eglin  Class  D  North-South 
corridor.  Additionally,  the  FAA 
proposed  to  modify  the  established 
North-South  and  East-West  corridors 
associated  with  the  Valparaiso,  Florida 
Terminal  Area  and  the  Eglin  AFB  in 


part  of  the  FAR.  The  NPRM,  as 
published,  incorrectly  described  the 
Class  D  airspace  area  for  Eglin  AFB;  and 
inadvertently  deleted  the  Hurlburt  Field 
Class  D  airspace  area  and  the  Crestview 
Class  E  airspace  area.  The  intended 
effect  of  this  SNPRM  is  to  correct  the 
description  of  the  Eglin  AFB  Class  D 
airspace  area  and  to  retain  and  revise 
the  Hurlburt  Field  Qass  D  airspace  area 
and  the  Crestview,  Florida  Qass  E 
airspace  area. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  Qass  E  airspace 
area  designations  are  published  in 
paragraphs  5000  and  6002,  respectively, 
of  FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16, 1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6, 1993). 
The  Class  D  and  E  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  order. 

The  Proposal 

The  FAA  proposes  to  re\ise  the 
description  of  the  Qass  D  airspace  are 
for  Eglin  AFB,  Florida;  and  retain  and 
revise  the  Hurlburt  Filed,  Florida  Class 
D  airspace  area,  and  the  Crestview, 
Florida  Class  E  airspace  area. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical  regulation 
for  which  frequent  and  routine 
amendments  are  necessary  to  keep  them 
operationally  current.  It,  therefore— (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  71  of  the 
Federal  Aviation  Regulations,  (14  CFR 
part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authoruy:  49  U.S.Q  app.  1348(a),  1345(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in' 
14  CFR  part  71.1,  of  the  Federal 
Aviation  Administration  Order 
74.00. 9A,  Airspace  Designations  and 
Reporting  Points,  dated  June  17, 1993, 
and  effective  September  16, 1993,  is 
revised  to  read  as  follows: 

Pamgraph  5000— Class  D  Airspace 


ASO  FL  D  Eglin  AFB,  FL  (Revised) 
Eglin  AFB,  FL 

(Lat.  30»29'13"  N,  long.  86''31'34''  W) 
Destin-Fort  Walton  Beach  Airport 

(Lat  30°24'01"  N,  long.  B6''28'18"  W) 
Duke  Field 

(LaL  30°39'07"  N,  long.  86"31'23"  W) 
Hurlburt  Field 

(Lat.  30''25'44"  N.  long.  86''41'20"  W) 

That  airspace  extending  upward  form  the- 
surface  to  and  hicluding  2,600  fe«t  MSL 
within  a  5.S-mile  radius  of  Eglin  AFB  and 
within  a  4-mile  radius  of  Destin-Fort  Walton 
Beach  Airport;  excluding  the  portion  north  of 
a  line  connecting  the  2  points  of  intersection 
within  a  5.2-mile  radius  circle  centered  on 
Duke  Field;  excluding  the  portion  southwest 
of  a  line  connecting  the  2  points  of 
intersection  within  a  5.3-mile  radius  of 
Hurlburt  Field;  excluding  a  portion  east  of  a 
line  beginning  at  lat.  30°30'43"  N,  long. 
86''26'21"  W,  extending  north  to  the  5.5-mile 
radius  and  north  of  a  line  beginning  at  lat. 
30''30'43  "  N.  long.  86''26'21"  W.  extending 
east  to  the  5.5-mile  radius. 

ASO  FL  D  Eglin  Hurllmrt  Field.  FL  (Revised! 

Eglin.  Hurlburt  Field.  FL 

(Lat.  30°25'44"N,  long  86''41'20"W) 
Eglin  AFB 
(Lat.  30°29'13"  N,  long.  86°31'34"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  5.3-mile  radius  of  Hurlburt  Field; 
excluding  the  portion  northeast  of  a  line 
connecting  the  2  points  of  intersection  with 
a  5.5-mile  radius  circle  centered  on  Eglin 
AFB. 


Paragraph  6002  Class  E  airepace  areas 
designated  as  a  surface  area  for  an  airport 

•         ♦         *         *         • 

ASO  FL  E2  Crestview,  FL  (Revised) 

Crestview,  Bob  Slices  Airport,  FL 
(LaL  30°46'44''  N,  long  86''31'20''  W) 

Duke  Field 
(LaL  SO^SgDr-N,  long.  86*'31'23"  W) 
Within  a  4.2-mile  radius  of  Bob  Sikes 

Airport;  excluding  the  portion  south  of  a  line 

connecting  the  2  points  of  intersection  with 
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Authority:  49  U.S.C  app.  1348(a).  1345(a). 
1510.  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in' 
14  CFR  part  71.1,  of  the  Federal 
Aviation  Administration  Order 
74.00.9A,  Airspace  Designations  and 
Reporting  Points,  dated  June  17, 1993. 
and  effective  September  16. 1993.  is 
revised  to  read  as  follows: 

Paragraph  5000— Class  D  Airspace 

»         •         *         *         * 

ASO  FL  D  Eglin  AFB,  FL  (Revised) 

Eglin  AFB,  FL 

(Lat.  30*29'13"  N,  long.  86°31'34''  W) 
Destin-Fort  Walton  Beach  Airport 

(Lat  3a»24'01''  N.  long.  BB^ZS'lB"  W) 
Duke  Field 

(LaL  30°39'07"  N.  long.  86''31'23"  W) 
Hurlburt  Field 

(Lat.  30''25'44"  N.  long.  86''41'20"  W) 

That  airspace  extending  upward  form  the- 
.surface  to  and  including  2,600  fe«t  MSL 
within  a  5.5-mile  radius  of  Eglin  AFB  and 
within  a  4-mile  radius  of  Destin-Fort  Walton 
Beach  Airport;  excluding  the  portion  north  of 
a  line  connecting  the  2  points  of  intersection 
within  a  5.2-mile  radius  circle  centered  on 
Duke  Field;  excluding  the  portion  southwest 
of  a  line  connecting  the  2  points  of   [ 
intersection  within  a  5.3-mile  radius  of 
Hurlburt  Field;  excluding  a  portion  east  of  a 
line  beginning  at  lat.  30°30'43"  N,  long. 
86°26'21"  W,  extending  north  to  the  5.5-mile 
radius  and  north  of  a  line  beginning  at  lat. 
30°30'43"  N.  long.  86''26'21"  W.  extending 
east  to  the  5.5-miIe  radius. 

ASO  FL  D  Eglin  Hurlburt  Field.  FL  |Revised| 

Eglin.  Hurlburt  Field.  FL 

(Lat.  30°25'44"N,  long.  86''41'20"W) 
Eglin  AFB 
(Lat.  30O29'13"N,  long.  86°31'34"W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  5.3-mile  radius  of  Hurlburt  Field; 
excluding  the  portion  northeast  of  a  line 
connecting  the  2  points  of  intersection  with 
a  5.5-mile  radius  circle  centered  on  Eglin 
AFB. 

•  •         •         •         * 

Paragraph  6002  Class  E  airepace  areas 
designated  as  a  surface  area  for  an  airport 

•  ♦         »         »         * 

ASO  FL  E2  Crestview,  FL  (Revised) 

Crestview,  Bob  Sikes  Airport,  FL 
(LaL  30°46'44''  N,  long.  86''31'20~  W) 

Duke  Field 
(LaL  30^39^7'' N,  long.  86°31'23"  W) 
Within  a  4.2-iniie  radius  of  Bob  Sikes 

Airport;  excluding  the  portion  south  of  a  line 

connecting  the  2  points  of  intersection  with 


a  5.2-mile  radius  circle  centered  on  Duke 
Field. 

*         •         •         *         * 

Nancy  B.  Kalino%vski. 

Assistant  Manager.  Airspace-Rules  and 
Aeronautical  liiformaiton  Division. 
[FR  Doa  94-17544  FUed  7-14-94;  3:35  pml 
BtLUNG  COt>E  4»10-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(IN39-1-6393B;  FRL-5014-2] 

Approval  and  Promulgation  of 
Implementation  Plan;  Indiana 

AGENCY:  Enviromnental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  proposing  to  approve 
Indiana's  1990  base  year  ozone 
precursor  emissions  inventory  for  Lake 
and  Porter  Counties  as  a  revision  to  the 
Indiana  ozone  State  Implementation 
Plan  (SIP).  The  emissions  inventory  was 
submitted  by  the  State  of  Indiana  to 
satisfy  a  Federal  requirement  that  States 
containing  ozone  nonattainment  areas 
submit  inventories  of  actual  ozone 
precursor  emissions.  In  the  final  rules 
section  of  this  Federal  Register,  the 
USEPA  is  approving  the  State's  SIP 
revision  request  without  prior  proposal 
because  USEPA  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  the 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  A  second 
comment  period  on  this  action  will  not 
be  held.  Parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  August 
18. 1994. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section. 
Regulation  Development  Branch  (AR18- 
J),  U.S.  Environmental  Protection 
Agency.  Region  5,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
Copies  of  the  State  submittal  and 
USEPA 's  analysis  of  it  are  available  for 


inspection  at:  Regulation  Development 
Section,  Regulation  Development 
Branch  (AR18-J).  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West  • 
Jackson  Boulevard,  Chicago.  IlUnois 
60604. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Edward  Doty.  Enviromnental  Scientist. 
Regulation  Development  Section. 
Regulation  Development  Branch  (AR18- 
I).  U.S.  Environmental  Protection 
Agency.  Region  5.  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604. 
(312)  886-6057.      • 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  )une  30, 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
(FR  Doc.  94-17432  Filed  7-18-94;  8:45  am] 
BILUNQ  CODE  B560-6»-P 


40  CFR  Part  52  *  " 

[OAQPS  CA  22-&-6559;  FRL-5016-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Cahfomia  State 
Implementation  Plan  (SIP)  that  concern 
the  control  of  emissions  of  volatile 
organic  compounds  (VOCs)  from 
operations  related  to  the  loading  of 
marine  tank  vessels.  The  intended  effect 
of  proposing  approval  of  this  rule  is  to 
regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  EPA's  final  action  on 
this  notice  of  proposed  rulemaking 
(NPRM)  will  incorporate  this  rule  into 
the  federally  approved  SIP.  EPA  has 
evaluated  Rule  1142  and  is  proposing  to 
approve  it  under  provisions  of  the  CAA 
regarding  EPA  action  on  SIP  submittals. 
SIPs  for  national  primary  and  secondary 
ambient  air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  August  18,  1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  SUeet,  San 
Francisco.  CA  94105. 

Copies  of  the  rule  rewsion  and  EPA's 
evaluation  report  of  rule  1142  are 
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available  for  public  inspection  at  EPA's 
Region  IX  ofUce  during  normal bu«ness 
hours.  Copies  of  the  submitted  rule 
revision  are  also  available  for  inspection 
at  the  following  locations: 
California  Air  Resources  Board, 

Stationary  Sourc^  Division.  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  ^5814. 
South  Coast  Air  Qiiality  Management 

District,  21865  EJ  Copley  Drive. 

Diamond  Bar,  C4  91765-4182. 
FOR  FURTHER  INFOR^IATJON  CONTACT:  Mae 
Wang,  RulemakingjSection  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Projection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94iq5  Telephone:  (415) 
744-1200. 

SUPPt.EMENTARY  INFORMATION: 

Applicability 

The  rule  being 
into  the  California 
Air  Quality  Management 
(SCAQMD)  Rule  1 
Vessel  Operations, 
submitted  by  the 
Resources  Board  (Q\RB) 
January  28,  1992, 

background 

On  March  3, 197 
a  list  of  ozone 
under  the  provisioijs 
Act,  as  amended  in 
pre-amended  Act), 
Angeles-South  Coa^t 
8964,40CFR81. 
was  unable  to  meet 
attainment  date  of 
California  requestei 
172(a)(2),  and  EPA 
extension  of  theatt  i 
December  31,  1987 
May  26. 1988,  EPA 
Governor  of  Cali 
section  110(a)(2)(H 
Act,  that  the  above 
the  California  SIP 
attain  and  maintain 
and  requested  that 
existing  SIP  be 
Call).  On  Noverabei 
Air  Act  Amendmeiits 
enacted.  Pub.  L.  10 
2399,  codified  at  4i 
In  amended  section 
CAA,  Congress 
requirement  that 
fix  their  deficient 
control  technology 
ozone  and  establisHed 
15. 1991  for  states 
of  those  deficienci 

Section  182(a)(2)  A) 
designated  as 
enactment  of  the 


nona  ttainment 


.305 


ifon 


,  EPA  promulgated 
areas 
of  the  Clean  Air 
1977  (1977  CAA  or 
hat  included  the  Los 
Air  Basin.  43  CFR 
Because  this  area 
the  statutory 
December  31, 1982. 
under  section 
pproved. an 
inment  date  to 
40  CFR  52.238.  On 
notified  the 
ia,  pursuant  to 
of  the  pre-amended 
Jistrict's  portions  of 

inadequate  to 
the  ozone  standard 
leficiencies  in  the 
(EPA's  SIP- 
15, 1990,  the  Clean 

of  1990  were 
-549, 104  Stat. 
U.S.C.  7401-7671q. 
182(a)(2)(A)  of  the 
ly  adopted  the 
ndnattainment  areas 
reasonably  available 
RACT)  rules  for 
a  deadline  of  May 
;  tb  submit  corrections 
ie;. 


vere  i 


corr  icted 


Stat  )toril 


applies  to  areas 
nonatainment  prior  to 
an  lendments  and 


classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Los  Angeles-South  Coast  Air 
Basin  is  classified  as  extreme;  ^ 
therefore,  this  area  was  subject  to  the 
RACT  fix-up  requirement" and  the  May 
15,  1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  January  28, 
1992,  including  the  rule  being  acted  on 
in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
SCAQMD  Rule  1142,  Marine  Tank 
Vessel  Operations.  Rule  1142  was 
adopted  by  SCAQMD  on  July  19, 1991. 
This  submitted  rule  was  found  to  be 
complete  on  April  3, 1992,  pursuant  to 
EPA's  completeness  criteria  that  are  set 
forth  in  40  CFR  Part  51  Appendix  V^ 
and  is  being  proposed  for  approval  into 
the  SIP. 

SCAQMD  Rule  1142  requires  all 
marine  vessels  to  limit  emissions  of 
VOCs  during  loading,  lightering, 
ballasting,  and  housekeeping  events. 
VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  The  rule 
was  adopted  as  part  of  SCAQMD's 
efforts  to  achieve  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  in  response  to  EPA's  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for  this 
rule. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  fwiicy  that 
concern  RACT,  52  FR  45044  (November  24»i987): 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24,  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25. 1988): 
and  the  existing  control  technique  guidelines 
(CrCs). 

'The  Los  AngeleS-SoLth  Coast  Air  Basin  retained 
its  designation  of  nonattainment  and  was  classified 
by  operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  dale  of  enact.'nent  of  the  CAA.  See 
56  FR  56694  (November  6. 1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  1 10(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  th&  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  Rule  1142  controls 
emissions  from  a  source  category  for 
which  EPA  has  not  issued  a  CTG. 
Accordingly,  Rule  1142  was  evaluated 
against  the  general  RACT  requirements 
of  the  CAA  (section  110  and  part  D),  40 
CFR  Part  51,  the  Blue  Book  referenced 
in  footnote  1  and  other  EPA  policy.  In 
general,  these  guidance  documents  have 
been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

SCAQMD  Rule  ll42  is  a  new  rule 
which  was  adopted  to  control  VOC    . 
emissions  from  loading  operations 
associated  with  marine  vessels.  Its  major 
provisions  include: 

1.  Operating  standards  and  componen' 
leak  thresholds. 

2.  Inspection  and  repair  requirements, 
and  submission  of  an  operator 
management  plan. 

3.  Recordkeeping  requirements,  test 
methods,  and  definitions. 

EPA  has  evaluated  the  Rule  1142  and 
has  determined  that  it  is  consistent  with 
the  CAA,  EPA  regulations,  and  EPA 
policy.  Therefore,  SCAQMD  Rule  1142 
is  being  proposed  for  approval  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
Part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  forrevision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


Regulatory  Rrocess 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.Q  Section  600  et.  seq..  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  €03 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  natiu«  of  the  federal-state 
relationship  imder  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.Pj\.,  427 
U.S.  246.  256-66  (S.Ct  1976);  42  U.S.C 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  ujader  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revisbd  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request.  This  request  continues  in  effect 
xmder  Executive  Order  12866  whicfi 
superseded  Executive  Order  12291  on 
September  30,  1993. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  Protection  Agency,  kir 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  l 

Authority:  42  U.S.C  7401-7642- 
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Regulatory  ftocess 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.Q  Section  600  et.  seq..  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  goveminent  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  natiire  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct  1976):  42  U.S.C 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revisbd  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  pubhc  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  fit>m  the  requirements  of  Section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  temj>orary  waiver 
until  such  time  as  it  rules  on  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  whicfi  - 
superseded  Executive  Order  12291  on 
September  30,  1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  Protection  Agency,  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  i 

Authority:  42  U.S.C  7401-7642. 


Dated:  July  5. 1994. 
Felicia  Marcus, 
Regional  Administrator 
(FR  Doc.  94-17553  Filed  7-1&-94;  8:45  am) 
BIUMQ  COOE  6S60-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  57 
R1N  0905-AE17 

Grant  for  Construction  of  Teaching 
Facilities,  et  al.;  Grants  forltie 
Estat}lishment  of  Departments  of 
Family  Medicine 

AGENCY:  Health  Resources  and  Services 
.  Administration,  HHS. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  regulation 
would  amend  the  existing  regulations 
governing  the  program  for  Crants  for  the 
Establishment  of  Departments  of  Family 
Medicine  authorized  by  section  747(b) 
of  the  Pubhc  Health  Service  Act  (the 
Act),  to  bring  the  regulations  into 
conformity  with  technical  amendments 
made  by  the  Health  Professions 
Extension  Amendments  of  1992  and  to 
include  other  changes  for  consistency 
with  ciurent  grant  program  policies. 
DATES:  Comments  must  be  received  by 
August  18, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Fitzhugh  Mullan,  M.D., 
EHrector,  Bureau  of  Health  Professions 
(BHPr),  Health  Resources  and  Services 
Administration  (HRSA),  Room  8-05, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
Office  of  Program  Development,  BHPr, 
Rpom  8A-55,  Parklawn  Building,  at  the 
above  address  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  L.  Rivo,  M.D.,  Director,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
HRSA,  Room  4C-25.  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857;  telephone  (301)  443-6190. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  amends  the  existing 
regulations  for  Grants  for  the 
Establishment  of  Departments  of  Family 
Medicine,  authorized  under  section 
747(b)  of  the  Public  Health  Service  Act 
(the  Act)  (42  U.S.C  293k).  The  Health 
Professions  Education  Extension 
Amendments  of  1992  (Pub.  L.  102-406) 


amended  and  renumbered  former 

section  780  of  the  Act  (42  U.S.C  295g) 
to  section  747. 

Section  747(b)  of  the  Act,  as  amended, 
authorizes  the  Secretary  to  make  grants 
to  and  enter  into  contracts  with 
accredited  schools  of  medicine  or 
osteopathic  medicine  to  meet  the  costs 
of  projects  to  establish,  maintain,  or 
improve  academic  administrative  units 
(which  may  be  departments,  divisions, 
or  other  units)  to  provide  clinical 
instruction  in  family  medicine.  The 
primary  purpose  of  the  program  is  to 
assist  family  medicine  academic 
administrative  units  to  achieve 
comparabihty  in  status,  facuhy,  and 
curriculum  with  those  of  other  clinical 
units  at  the  applying  schools. 

The  proposed  amendments  made  by 
Pub.  L  102-408  to  section  747(b)  are 
described  below,  according  to  the 
section  numbers  and  the  headings  of  the 
regulations  they  affect 

Section  57.1 702    Definitions 

The  Department  is  proposing  to  revise 
or  add  the  following  terms  to  this 
section: 

Academic  administrative  unit  or  unit 
means  a  department,  division,  or  other 
formal  academic  unit  of  a  school  of 
medicine  or  osteopathic  medicine  or 
clinical  campus  of  this  school  that 
provides  cUnical  instruction  in  family 
medicine. 

The  phrase  "or  cUnical  campus  of 
such  schools"  is  being  inserted  to 
permit  family  medicine  adminsitrative 
units  at  such  cUnical  campuses  to  apply 
for  support  of  their  unit  separately  from 
the  parent  medical  school.  The  medical 
school,  however,  as  the  accredited 
entity,  would  have  general  oversight  of 
such  support. 

The  Etepartment  encourages  the 
movement  of  clinical  training  to  areas 
that  more  closely  resemble  the  future 
practice  locations  of  the  generalist 
physician.  Increasing  numbers  of 
medical  schools  are  initiating 
substantial  training  programs  some 
distance  from  the  school.  In  some 
instances,  the  external  training  site  has 
taken  the  form  of  a  new  clinical  campus 
with-its  own  departmental  structure. 
Typically  these  clinical  campuses  are 
responsible  for  providing  most,  if  not 
all,  of  the  clinical  training  for  a  cohort 
ofmedical  students. 

This  specific  wording  change  and  the 
related  changes  that  follow  will  assist 
these  remote  clinical  training  programs 
by  permitting  both  the  parent  school 
and  the  cUnical  campus  to  receive 
Federal  assistance  under  this  program. 

Clinical  campus  means  a 
geographically  separate  educational 
entity  of  an  accredited  medical  school 
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that  has  been  given  the  responsibility  to 
coordinate  or  provide  all  clinical 
training  for  at  leajst  10  percent  of  the 
school's  third-yeiu'  students. 

This  new  deniiition  is  being  proposed 
to  limit  the  expaosion  of  an  academic 
administrative  uait  to  entities  that  have 
education  as  thev  principal  purpose 
and  have  the  cap^bihty  and  charge  to 
provide  the  full  i^ge  of  experiences 
needed  for  clinic^  training  of 
physicians.  I 

Other  major  clinical  units  means 
formal  academic  units  at  the  appUcant 
school  or  its  clinical  campus  that  offer 
dinical  instruction  in  internal 
medicine,  obstet^cs  and  gynecology, 
pediatrics,  psychiatry,  or  surgery. 

The  phrase  "or  its  clinical  campus"  is 
added  to  reflect  the  change  to  the 
definition  of  "acidemic  administrative 
imit"  cited  abova. 

Section  57.1 704    Program 
Requirements 

The  Departmer  t  is  proposing  to  revise 
paragraph  (a)  of  t  lis  section.  The  phrase 
"in  an  administn  itive  imit"  is  added  to 
permit  a  prograni  applicant  to  use  a 
program  director  from  the  clinical 
campus  rather  thfn  the  parent  medical 
school.  In  many  ibstanres  the  level  of 
medical  school  involvement  in  the 
remote  campus  is  not  sufficient  to 
exercise  effective  management  of  the 
grant  funds  at  tha  clinical  campus. 

The  Etepartmen  t  is  deleting  a 
parenthetical  phi  ase  in  paragraph  (d)  of 
this  section,  "(or  In  the  case  of  a  school 
of  osteopathic  medicine,  have  control 
over  or  be  closel)|  affiliated  with)",  to 
remove  the  redundancy  within  this 
paragraph.  We  are  proposing  to  add  a 
phrase  "or  clinical  campus"  to  extend 
the  requirement  tio  control  a  residency 
program  to  the  cl  nical  campus  program. 
Otherwise,  a.  residency  program 
controlled  by  the  parent  medical  school 
department  woul  d  not  meet  the 
residency  require  ment  for  an 
application  for  as  sistance  for  a  clinical 
campus. 

We  are  also  pre  posing  to  add  a 
parenthetical  phr  ase  in  paragraph  (e)  of 
this  section,  "(or  imits  in  the  case  of 
schools  with  one  or  more  decentralized 
units)",  to  clarify  that  the  requirement 
to  provide  training  to  all  medical 
students  can  be  liet  by  the  combined 
efforts  of  the  par^t  family  medicine 
administrative  upit  and  the  clinical 
campus  administrative  unit. 

The  Department  is  adding  the  phrase 
"or  clinical  campjus"  in  paragraph  (f)  of 
this  section  to  cl^fy  that  in  comparing 
numbers  of  clinical  faculty,  the  clinical 
campus  family  medicine  administrative 
unit  should  be  compared  to  other 
clinical  campus  itnits. 


In  addition  to  the  changes  proposed 
above,  a  number  of  technical  and 
ministerial  changes  are  included  to 
conform  the  existing  regulations  vdth 
amendments  made  by  Pub.  L.  102-408. 
These  changes  affecting  the  program  for 
the  Grants  for  the  Estabhshment  of 
Departments  of  Family  Medicine  are 
being  made  to  the  regulations  to: 

1 .  Revise  the  section  number  of  the 
Act  from  "780"  to  "747"  wherever  it 
appears  in  subpart  R,  as  renumbered, 
and  the  United  States  Code  citation 
from  "(42  U.S.C  295g)"  to  "(42  U.S.C. 
293k)",  in  accordance  with  Pub.  L.  102- 
408. 

2.  Revise  §  57.1702,  entitled 
"Definitions.",  to  amend  the  section 
number  of  the  Act  in  the  definition  of 
"School  of  medicine  or  school  of 
osteopathic  medicine"  from  "701(5)"  to 
"799(1)(E)",  in  accordance  with  Pub.  L. 
102-408. 

3.  Revise  §57.1704,  entitled  "Program 
requirements.",  to  revise  the  section 
number  "786(a)"  in  paragraph  (h)  to 
"747".  in  accordance  with  Pub.  L.  102- 
408. 

4.  Revise  §  57.1705,  entitled  "How 
will  applications  be  evaluated?",  to 
reflect  aurent  statutory  language 
regarding  the  evaluation  and 
recommendation  process  of  awarding 
grant  applications  by  removing  the 
reference  to  the  National  Advisory 
Council  on  Health  Professions 
Education  and  the  section  of  the  Act 
which  established  it.  Pub.  L  102-408 
repealed  the  Advisory  Coimdl  effective 
October  1  1992. 

5.  Revlsie  §  574709,  enUtled  "What 
other  audit  and  inspection  requirements 
apply  to  grantees?",  to  revise  the  section 
number  "705"  in  the  text  to  "798(e)",  in 
accordance  with  Pub.  L  102-408. 

Fxuther,  Public  Law  103-227,  enacted 
on  March  31, 1994,  prohibits  smoking  in 
certain  faciUties  in  which  minors  wiU 
be  present.  The  Department  of  Health 
and  Human  Services  is  now  preparing 
to  implement  the  provision  of  that  law. 
Until  those  implementation  plans  are  in 
place,  PHS  continues  to  strongly 
encourage  all  grant  recipients  to  provide 
a  smoke  bee  workplace  and  promote  the 
nonuse  of  all  tobacco  products. 

Economic  Impact 

This  proposed  rule  governs  a  financial 
assistance  training  grant  program  in 
which  participation  is  voluntary. 
Because  this  proposed  rule  makes  minor 
changes  in  an  existing  grant  program,  it 
will  have  no  consequential  effect  on  the 
economy,  small  businesses,  or  small 
governments.  Therefore,  the  Secretary 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  small 
entities. 


Paperwork  Reduction  Act  of  1980 

This  proposed  rule  does  not  affect  the 
recordkeeping  or  reporting  requirements 
in  the  existing  regulations  for  the  Grants 
for  the  Establishment  of  Departments  of 
Family  Medicine. 

List  of  Subjects 

Denatal  health.  Educational  facilities, 
Grant  programs — education,  Medicine 
and  dental  schools.  Education  of  the 
disadvantaged.  Education  study 
programs.  Grant  programs — ^health. 
Student  aid. 

{Catalog  of  Federal  Domestic  Assistance,  No. 
93.984,  Grants  for  the  Establishment  of 
Departments  of  Family  Medicine) 

Dated:  April  12,1994. 
Philip  R.  Lee, 
Assistant  Secretary  for  Health. 

Approved:  July  7, 1994. 
Donna  E.  Shalala, 
Secretary. 

Accordingly,  42  CFR  part  57,  subpart 
R  is  proposed  to  be  amended  as  set  forth 
below: 

PART  57— GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FACILITIES,  EDUCATIONAL 
IMPROVEMENTS,  SCHOLARSHIPS. 
AND  STUDENT  LOANS 

1.  The  authority  citation  for  subpart  R 
of  part  57  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  216,  293k,  295g. 

$57.1701    [Amended] 

2.  Section  57.1701  is  amended  by 
revising  the  number  "780"  to  read 
"747"  and  the  cite  "(42  U.S.C.  295g) "  to 
read  "(42  U.S.C,  293k)",    .   . 

3.  Section  57.1702  is  amended  by 
revising  the  number  "701(5)"  in  the 
definition  of  "School  of  medicine  or   - 
osteopathic  medicine"  to  read 
"799(1)(E)";  by  revising  the  definitions 
of  "Academic  administrative  unit"  or 
"imit"  and  "Other  major  clinical  Units"; 
and  by  adding  the  term  "Clinical 
campus"  to  read  as  follows: 

§57.1702    Definitions. 

Academic  administrative  unit  or  unit 
means  a  department,  division,  or  other 
formal  academic  unit  of  a  school  of 
medicine  or  osteopathic  medicine  or 
clinical  campuses  of  such  schools  that 
provides  clinical  instruction  in  family 
medicine. 
•        •        •        •        • 

Clinical  campus  means  a 
geographically  separate  educational 
entity  of  an  accredited  medical  school 
that  has  been  given  the  responsibility  to 
coordinate  or  provide  all  clinical 


training  for  at  least  10  percent  of  the 
school's  third-year  students. 

*  •        •        •        * 

Other  major  clinical  units  means 
formal  academic  units  at  the  applicant 
school  or  its  clinical  campus  that  offer 
clinical  instruction  in  internal 
medicine,  obstetrics  and  gynecology, 
pediatrics,  psychiatry,  or  surgery. 

*  •        *        ••       • 

4.  Section  57.1704  is  amended  by 
revising  the  number  '786(a)"  in 
paragraph  (h)  to  read  "747";  and  by 
revising  paragraphs  (a),  (d).  (e).  and  (f) 
to  read  as  follows: 

§57.1704    Program  requirements. 

*  *        •        •        » 

(a)  Each  project  must  have  a  project 
director,  who  works  at  the  grantee 
institution  in  an  administrative  unit  of 
the  grantee  institution  on  an 
appointment  consistent  with  other 
major  departments!  heads  or  will  head 
the  unit,  and  has  relevant  training  and 
experience  in  family  medicine. 
»        •        *        •        • 

(d)  The  unit  must  have  control  over  a 
residency  training  program.  The 
program  must  have  the  capacity  to 
enroll  a  total  of  at  least  9  interns  or 
residents  annually.  A  unit  whose 
applicant  school  or  clinical  campus 
does  not  have  a  residency  program 
accredited  under  its  direct  authority 
will  be  considered  as  meeting  this 
requirement  if  it  has  a  written  affiliation 
agreement  with  a  hospital  which 
conducts  a  residency  program  as 
described. 

(e)  The  unit  (or  units  in  the  case  of 
schools  with  one  or  more  decentralized 
unit)  must  have  responsibility  for 
providing  instruction  to  each  member  of 
the  student  body  who  is  engaged  in  an 
education  program  leading  to  a  degree 
in  doctor  of  medicine  or  doctor  of 
osteopathic  medicine.  The  amount  of 
mandatory  and  elective  curriculum 
must  be  comparable  to  the  amount  of 
mandatory  and  elective  curriculum  time 
required  for  other  major  clinical  units  at 
the  school. 

(f)  The  unit  must  have,  in  the 
judgment  of  the  Secretary,  a  sufficient 
number  of  full-time  faculty  to  conduct 
the  instruction.  The  number  of  family 
medicine  faculty  in  the  unit  must  be 
comparable  to  that  of  full-time  faculty 
responsible  for  conducting  the 
instruction  of  one  of  the  other  major 
clinical  units  either  at  the  school  or  at 
the  clinical  campus,  whichever  is  the 
same  as  the  unit  receiving  the  grant 
funds. 

5.  The  introductory  text  to  §  57.1705 
is  revised  to  read  as  follows: 
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training  for  at  least  10  percent  of  the 
school's  third-year  students. 

*  •        •        •        • 

Other  major  clinical  units  means 
formal  academic  units  at  the  applicant 
school  or  its  clinical  campus  that  offer 
clinical  instruction  in  internal 
medicine,  obstetrics  and  gynecology, 
pediatrics,  psychiatry,  or  surgery. 
*'        •       . »        •-       • 

4.  Section  57.1704  is  amended  by 
revising  the  number  "786(a)"  in 
paragraph  (h)  to  read  "747";  and  by 
revising  paragraphs  (a),  (d).  (e),  and  (0 
to  read  as  follows: 

§57.1704    Program  requirements. 

•  *         •         •         * 

(a)  Each  project  must  have  a  project 
director,  who  works  at  the  grantee 
institution  in  an  administrative  unit  of 
the  grantee  institution  on  an 
appointment  consistent  with  other 
major  departments,  heads  or  will  head 
the  unit,  and  has  relevant  training  and 
experience  in  family  medicine. 
»        •        «        •        • 

(d)  The  unit  must  have  control  over  a 
residency  training  program.  The 
program  must  have  the  capacity  to 

-  enroll  a  total  of  at  least  9  interns  or 
residents  annually.  A  unit  whose 
applicant  school  or  clinical  campus 
does  not  have  a  residency  program 
accredited  under  its  direct  authority 
will  be  considered  as  meeting  this 
requirement  if  it  has  a  written  affiliation 
agreement  with  a  hospital  which 
conducts  a  residency  program  as 
described. 

(e)  The  unit  (or  units  in  the  case  of 
schools  with  one  or  more  decentralized 
unit)  must  have  responsibility  for 
providing  instruction  to  each  member  of 
the  student  body  who  is  engaged  in  an 
education  program  leading  to  a  degree 
in  doctor  of  medicine  or  doctor  of 
osteopathic  medicine.  The  amount  of 
mandatory  and  elective  curriculum 
must  be  comparable  to  the  amount  of 
mandatory  and  elective  curriculum  time 
required  for  other  major  clinical  units  at 
the  school. 

(0  The  unit  must  have,  in  the 
judgment  of  the  Secretary,  a  sufficient 
number  of  full-time  faculty  to  conduct 
the  instruction.  The  number  of  family 
medicine  facuhy  in  the  unit  must  be 
comparable  to  that  of  full-time  faculty 
responsible  for  conducting  the 
instruction  of  one  of  the  other  major 
clinical  units  either  at  the  school  or  at 
the  clinical  campus,  whichever  is  the 
same  as  the  unit  receiving  the  grant 
funds. 

5.  The  introductory  text  to  §  57.1705 
is  revised  to  read  as  follows: 


§  57.1 705    How  will  applications  be 
evaluated? 

The  Secretary  will  award  grants  to 
applicants  whose  projects  will  best 
promote  the  purposes  of  section  747  of 
the  Act  and  these  regulations.  The 
Secretary  will  consider,  among  other 
factors: 


§57.1709    [Amended] 

6.  Section  57.1709  is  amended  by 
revising  the  number  "705"  to  read 
"798(e)". 

(FR  Doc.  94-17223  Filed  7-18-94;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  94-78,  RM-8472] 

Radio  Broadcasting  Services; 
Cloverdale,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Pulaski  Broadcasting. 
Inc.  ("petitioner")  seeking  the  allotment 
of  FM  Channel  254A  to  Cloverdale. 
Alabama,  as  that  locality's  first  local 
aural  transmission  service.  Petitioner  is 
requested  to  provide  additional 
information  to  establish  Cloverdale's 
status  as  a  community  for  allotment 
purposes.  Coordinates  used  for  this 
proposal  are  North  Latitude  34-56-19 
and  West  Longitude  87-46-17. 
DATES:  Comments  must  be  filed  on  or 
before  September  3. 1994,  and  reply 
comments  on  or  before  September  20, 
a994. 

ADDRESSES:  Secretary,  Federal 
Cdmmunications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner  and  its  consultant,  as  follows: 
Hershel  Lake,  President,  Pulaski 
Broadcasting,  Inc..  P.O.  Box  738. 
Pulaski,  Tennessee  38478;  Kirk  A. 
ToUett.  Commsouth  Media  Associates, 
4001  Highway  78  East,  Jasper,  AL  35501 
(consultant). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Ma'king,  MM  Docket  No. 
94-78,  adopted  June  29, 1994.  and 
released  July  13. 1994.  The  full  text  of 


this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc..  (202)  857- 
3800.  2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47CFR  1.1204(b)  for  rules 
governing  permissible  e.v  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  MassMedia  Bureau. 

[FR  Doc.  94-17486  Filed  7-18-94;  8:45  am] 

BILLING  COOE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-76,  RM-8477] 

Radio  Broadcasting  Services;  Chester. 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  m.  JAYNE  sawyer,  requesting 
the  allotment  of  Channel  296 A  to 
Chester,  California,  as  that  community's 
second  local  FM  service.  Coordinates 
used  for  this  proposal  are  North 
Latitude  40-20-34  and  West  Longitude 
121-16-15. 

DATES:  Comments  must  be  filed  on  or 
before  Sept.  3. 1994.  and  reply 
comments  on  or  before  Sept.  20, 1994. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  as  follows:  m.  JAYNE  sawyer. 
P.O.  Box  1074.  Cico.  CA  95927. 
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FOA  WHIHCH INFOIIWWTION  CONTAGTr 

Nancy  lajiner.  Mass  Media  Bureau,  C2Q2) 
634-6520.  I 

SUPPLEMENTAmr  IMFORMATION:  This  is  a 
syoopfiis  of  the  Qvmnisskm's  >iotice  of 
Proposed  Rula  M^kiag,  MM  Docket  Now 
94-76.  ack>f>t«d  luoe  28. 1994,  asd 
released  hily  13,  1i994.  Ike  full  text  of 
this  Cofnaissioit  iecisian  is  av^iable 
for  inspection  and  copyi^  during 
normal  business  kimais  in  Ihe  FCC's 
re&reDce  Qintex  (Koom  239),  1919  M 
Street  NW;  Washington.  DC.  The 
complete  {«xi  of  tlUs  deeisioQ  may  also 
be  purchased  from  the  CcHmnission'& 
copy  contractors,  kkteraatioaial 
Transcription  Service,  hic.,  (202)  857— 
3800, 2100  U  Street  NW.,  Suite  I4«k. 
WashingtOQ,  DC  3K)37. 

Pnivisioiis  of  t^  Regulatory 
Flexibility  Act  ot  I9m  do  not  apply  to 
this  proceedia^. 

Meiftbefs  el  t^  public  should  note 
that  bem  (h*tiaM|a  Notice  ef  Proposed 
Rale  Makjaag  is  iseued  uotil  the  matter 
is  no  longer  subject  U>  Camiaission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proc^edbifs,  sadk  as  tkns 
one,  which  invo^  chaoQel  aUotmeats. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissibla  ex  parte  contacts. 

For  hifonnatioD:  cegarduig  proper 
filing  procedures  lor  comments^  See  47 
CFH  1.415  and  1.4G0. 

List  of  Subjects  ink?  CFR  Part  73 

Radio  broadcasting. 

Federal  Communicaiions  Commission. 

John  A.  KanMea.    [ 

Acting  Chief.  Allocations  Bronch,  Policy  and 

ftitea  EJtJiaiaxK  i>taaa  MeAt  Jtirteu . 

[FR  Doc.  94-17481  tailed  7-18-94;  8:45  aiaf 
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47  CFR  Part  73 

(MM  Dcdtetllo.  94-lr7,  R«*-947«} 

Radift  Bwiadcastlwg  Seo«i<*s;  Shasta 
Lake  CHy,  CA 

AGENCY:  Federal  C  QmmuBicalioB& 
Commission. 

action:  Proposed  ^ukL 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Mark  C.  Mien,  requesting  the 
allotraent  of  FM  Channel  276A  to  Shasta 
Lake  City,  Califomia,  as  that 
community's  first  locaJ  aural 
trauaassioa  sent».  Coordinades  used 
for  this  proposal  are  North  LatittKfe4<>- 
43-58  azxi  West  Longitude  122-21-59. 
MTBSf  COnnnents  Dtnst  be  filed  on  or 
before  September  h  W94,  and  reply 


comments  on  or  before  September  22, 
1994. 

ADDRESSES:  Secretary.  Federal 
Conununicatioi^  Commission. 
Washington^  DC  20554.  In  addiiion  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Mark  C.  Allen, 
3745  McHale  Way,  Redding.  CA  96001. 
FOR  FURTHER  INFORMATION  COHT ACT: 
Nancy  (oyner.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commissioa's  Notice  of 
F'roposed  Rule  Making,  MM  Docket  No.. 
94-77,  adopted  June  28, 1994,  and 
released  ^ify  14. 1994.  The  full  text  of 
this  Conunission  decisioQ  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239i,  I9I19M 
Street.  NW,  Washington,  DC.  The 
complete  *Bxt  of  this  decision  may  afso 
be  piuchased  £coia  the  Cnmralsstoa'a 
copy  contractors,  Entematienal 
Transcription  Service,  Inc.,  f202j  857- 
3800,  ZIOO  M  Street  NW.,  Susta  140^ 
Washington,  DC  20037. 

Provisions  of  the:  Kegulatocy 
FlewifeiHtr  Act  of  1980  do  not  apply  to 
this  preceeAng. 

M*'mb«'rs  of  the  pubTic  should  n«it(t 
that  from  the  time  a  Notice  of  Pit»po8edi 
Rttte  Miakinf;  is  issued  until  A«  matter 
is  no  longer  subject  to  Commission 
consa^nation  ot  court  review,  all  e» 
puir  contacts  are  prohiMted  in 
Conunissieik  proceuetogs.  such  as  this 
one;  which  invelvB  dMmnel  afietments. 
See  47  CFR  1.1204(b>  for  rules 
govetmng  permissible  «»  parte  centicts. 

For  mfomelio*  regudin^  proper 
filing  procedwes  forcomoMnts,  See  47 
CFR  1.415 111^1.4201 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  ConwiMrirations  Oanoussioa. 

John  A.  Ka»— eir 

ActingCht&f.  Aikicatiims  Brancfi,  Pttkyand 

Rules  Division,  M^m  Media  Bttreatt. 

IFR  Doe.  94-t748»  P5*ed  7-18-94;  8:45  am} 
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47CFRPwt73 

[MM  Do«l(et  No.  94-80,  RM-8445} 

Television  Broadcasting  Services, 
MenomMee  ancf  tr<m  Motmtahi,  UN; 
w^tenoefj,  <^t^  and  cfy,  f^t 

agency:  FedfisaJ  ComoMtoicadisas 

Commission. 

ACnOM:.  Proposed  rtttsT 

SUMMARY^  The  document  requests 
comments  on  a  petition  filed  by  Douglas 


A.  Maszka,  d/b/aTti-atieaTelewisiQ« 
Company,  requesting  the  substitution  of 
Channel  "25+  for  vacant  Channel  *17+ 
at  Iron  MouRtain,  Michigan,  allotment 
of  ch^nel  17-  at  Wtttenberg, 
Wfeeonsin,  and  allotmenf  of  channeF 
31+  at  Menominee,  Michigan.  Since 
alternate  chanaete  are  available  ftjr 
Wittenberg  and  Menominee  that  do  not 
require  a  substitution  at  Iron  Mountain, 
we  shall  propose  the  allotmeni  of 
Channel  25>  at  Menominee,  Michigait, 
with  a  siterestricticn:  17  J  kilometers 
north  at  coordinates  45-16-80  aoci  87- 
36-48  and  the  allotmeot  of  channel  46 
at  Wittenberg,  Wisconsin,  with  a  site 
restriction  30.7  kitemeters  north  at 
coordinates  45-05-53  and  89-07-31.  In 
the  aftematirre;  we  sfaaB  also  propose,  as 
requested  by  petitioaer.  the  allotment  of 
channel  31-*>  at  Meoooiiaee,  Michigaa, 
at  coordinates  45-16-00  and  17-36-48,. 
the  substitution  o£  Chomel'  *2&«  iat 
vacant  Channel  "i7+  ^  hon  Mamriatn, 
\/fid»gaa,  at  coordin^es  45  4i9  12  and 
88-04-31,  and  the  allatment  of  Channe) 
17-  to  Wittenberg,  Wisconsin,  at 
cooidufutes  45-05-00  aad  Sd-K^-QS*. 
We  shall  aiea  change  th« efiiset  for 
vacant  Channel  *17  at  Ely,  Miaoesota,, 
from  minus  to  plus  at  coecdinates  47— 
54-06  and  91-51-48  to  accoauBodate 
ChanaaL  17  -  at  \AHattnba;g.  Since 
Menominee,  Wittenbeig.  Iraa  Mountai» 
and  Ely  are  located  within  40t 
kilometeis  (250  Quks}  of  tbe  U5.- 
Canadien  bolder,  coocurrenco  el  the 
Canadian  govenunent  witt  be  retyoested 
for  these  ailotiaent& 
DATES:  Comments  must  be  filed  oa  or 
befece  September  ft.  1984,  asd  reply 
cxuoments  on  or  befctce  Septenbef  21. 
1994. 

A0IMES6CS:  Federal  CouBunicaCians 
CooisussiflD.  Washinftoa,  IDC  20554.  fai 
addiiion  to  filing  eomsoeBts  with  the 
FCC,  iatesested  parties  should  serve  the 
petttioaer.  as  fid^ws:  Dongas  A. 
Maszka,  d^b/aTck-CttiesTefevBsiaa 
Conpeny,  600  Vtonan  Street,  Cieen 
Bay.  Wisconsin  54303. 
FOK  FIMTNBI  aVOMWtTKM  COMT  ACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  U0i2)  634-6630. 
SUPm^MCNTARV  MFORMATIONt  This  is  a 
suBsmary  of  the  Cfflnaissioa's  Notice  ol 
Proposed  Rule  Making,  NO«i  Docket  Noc 
94-80.  adopted  June  30, 1994,  and 
released  July  13,  1994.  The  full  text  ot 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  btieiness  hmixs  in  the 
CoflunissioK's  Hefereace  Center  (Rooirt 
239),  191:9  M  Street  NW.,  Washingtoek, 
DC.  The  complete  text  of  this  decision 
may  aJsobe  purchased  &em  the 
Commission's  cop^y  conHactois, 
International  Transcription  Services, 


Inc.,  2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.Y  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  94-17487  Filed  7-18-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AB66 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Proposed  Threatened  Status 
for  the  Goliath  Frog 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule:  notice  of 
reopening  of  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Ser\'ice 
(Service)  announces  that  additional 
information  received  during  the 
comment  period  on  the  proposed  rule  to 
list  the  goliath  frog  [Conraua  goliath)  as 
threatened  leaves  questions  as  to 
whether  the  listing  is  warranted.  The 
Service  has  therefore  reopened  the 
comment  period  through  October  17, 
1994,  on  the  proposed  action  to  list  the 
goliath  frog  as  threatened.  Information 
received  indicated  that  the  species  has 
a  slightly  wider  distribution,  occurs  in 
a  wider  range  of  aquatic  habitats,  and 
may  be  more  abundant  than  believed  at 
the  time  that  the  proposed  rule  was 
issued.  In  addition,  local  utilization  and 
international  trade  appears  to  be  less  of 
a  threat  to  the  species.  Additional 
information  on  each  of  these 
considerations  is  sought.  Furthermore, 
there  remains  the  concern  about  the 
effect  of  the  unquantified  and 
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Inc..  2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  en 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission.  I 
John  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[PR  Doc.  94-17487  Filed  7-1S-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN1018-AB66 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Proposed  Threatened  Status 
for  the  Goliath  Frog 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule;  notice  of 
reopening  of  comment  period. 


SUMMARY:  The  Fish  and  Wildlife  Ser\'ice 
(Service)  announces  that  additional 
information  received  during  the 
comment  period  on  the  proposed  rule  to 
list  the  goliath  frog  [Conraua  goliath)  as 
threatened  leaves  questions  as  to 
whether  the  listing  is  warranted.  The 
Service  has  therefore  reopened  the 
comment  period  through  October  17. 
1994.  on  the  proposed  action  to  list  the 
goliath  frog  as  threatened.  Information 
received  indicated  that  the  species  has 
a  slightly  wider  distribution,  occurs  in 
a  wider  range  of  aquatic  habitats,  and 
may  be  more  abundant  than  believed  at 
the  time  that  the  proposed  rule  was 
issued.  In  addition,  local  utilization  and 
international  trade  appears  to  be  less  of 
a  threat  to  the  species.  Additional 
information  on  each  of  these 
considerations  is  sought.  Furthermore, 
there  remains  the  concern  about  the 
effect  of  the  unquantifled  and 


undescribed  effect  of  loss  of  rainforest 
habitat  on  goliath  firog  populations,  and 
the  projections  for  additional  habitat 
.  loss.  Information  is  also  sought  of  these 
issues,  as  well  as  any  population 
estimates  or  surveys. 
DATES:  The  comment  period,  which 
originally  closed  on  November  12. 1991. 
now  closes  October  17, 1994. 
ADDRESSES:  Comments,  information, 
and  questions  should  be  sent  to  the 
Chief.  Office  of  Scientific  Authority; 
Mail  Stop:  Arlington  Square,  room  725; 
U.S.  Fish  and  Wildlife  Service; 
Washington,  DC.  20240.  (Fax  number 
703-358-2276).  Express  and  messenger- 
delivered  mail  should  be  addressed  to 
the  OfHce  of  Scientific  Authority,  room 
750,  4401  North  Fairfax  Drive, 
Arlington.  Virginia  22203.  Comments 
and  other  information  received  will  be 
available  for  public  inspection,  by 
appointment,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  at  the 
Arlington.  Virginia  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charles  W.  Dane.  Chief.  Office  of 
Scientific  Authority,  at  the  above 
address  (phone  703-358-1708). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  goliath  frog  {Conraua  goliath]  of 
Central  Africa,  reaches  a  recorded 
weight  of  up  to  7.2  pounds  (3.3 
kilograms),  a  head  and  body  length  of 
12.6  inches  (320  millimeters),  and  a 
total  length,  including  the  hind  leg  and 
foot  of  about  32  inches (813 
millimeters);  there  have  been  reports  of 
even  larger  individuals  (Sabater-Pi  1985; 
Zahl  1967).  However,  this  giant 
amphibian  has  a  relatively  small  range. 
It  occurs  along  major  rivers  in  dense 
rainforest  within  an  area  of  about  10,000 
square  miles  (26,000  square  kilometers) 
in  Equatorial  Guinea.  Gabon,  and 
southwestern  Cameroon. 

In  a  petition  dated  April  9,  1991,  the 
Service  was  requested  to  add  the  goliath 
frog  to  the  List  of  Endangered  and 
Threatened  Wildlife.  The  petition  was 
submitted  by  Dr.  Cristina  M.  Richards 
(Biology  Department,  Wayne  State 
University.  Detroit.  Michigan  48202) 
and  Dr.  Victor  H.  Hutchison 
(Department  of  Zoology,  University  of 
Oklahoma.  Norman.  Oklahoma  73069). 
It  was  accompanied  by  data  on  the 
biology  of  the  goliath  frog,  and  pointed 
out  such  concerns  as  slow  maturation, 
rarity,  restricted  distribution,  habitat 
destruction,  local  hunting,  international 
trade,  high  price  for  living  specimens, 
and  poor  adaptation  to  captivity. 

Section  4(b)(3)  of  the  Endangered 
Species  Act  of  1973  as  amended  (Act) 
requires  two  findings  with  respect  to  a 


petition  to  list  a  species.  To  the 
maximum  extent  practical,  within  90 
days  of  receipt,  a  finding  must  be  made 
on  whether  the  petition  presents 
substantial  information  indicating  that 
the  requested  action  may  be  warranted; 
and  if  it  is  determined  that  the  petition 
presents  such  information,  the  Service 
usually  announces  this  finding  and 
initiates  a  status  review  seeking 
additional  information  on  the  status  of 
the  species.  Then,  within  12  months  of 
receipt  of  the  petition,  the  Service  must 
make  a  finding  as  to  whether  the  action 
is  warranted,  not  warranted,  or 
warranted  but  precluded  by  other  listing 
activity. 

The  Service  examined  the  data 
submitted  by  the  petitioners  and 
consulted  other  authorities.  It  also 
learned  that  the  goliath  frog  is  classified 
as  vulnerable  by  the  World 
Conser\'ation  Union  (lUCN).  This 
review  led  the  Service  to  make  both  of 
the  required  findings,  determining  that 
the  requested  action  was  warranted. 
These  findings  were  incorporated  in  a 
proposal  to  list  the  goliath  frog  as  a 
threatened  species,  which  was 
published  in  the  Federal  Register  of 
September  12.  1991  (56  FR  46397). 

Concurrently  with  the  petition 
submitted  under  the  Act,  the  Service 
received  a  request  to  propose  the  listing 
of  the  goliath  frog  in  Appendix  I  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  in  response  to  a  February 
7.  1991.  Federal  Register  notice  (56  FR 
4965).  The  Service  reqnested  comments 
on  this  proposal  in  the  July  24. 1991. 
Federal  Register  (56  FR  33894).  After 
reviewing  the  information  received,  the 
Service  submitted  a  proposal  to  include 
the  species  in  Appendix  II  on  October 
4. 1991,  in  order  to  fully  consider 
information  that  might  become  available 
before  or  at  the  Eighth  Meeting  of  the 
Conference  of  the  Parties  to  CITES, 
which  was  held  March  2-13. 1992.  in 
Kyoto.  Japan.  That  proposal  was 
withdrawn  at  the  CITES  meeting. 

The  information  received  in  response 
to  the  request  for  comments  contained 
in  the  proposed  rule,  as  well  as  the 
comments  received  at  the  CITES 
meeting,  left  questions  as  to  whether 
listing  under  the  Act  is  warranted. 
Consequently,  a  final  decision  has  yet  to 
be  announced. 

Additional  Information  Received 

The  range  of  the  goliath  frog  is  at  least 
somewhat  larger  than  presented  in  the 
proposed  rule.  The  original  petitioners 
have  indicated  that  the  species  does 
occur  in  a  small  part  of  Gabon.  The 
species  does  not  appear  to  be  limited  to 
areas  of  cascades  and  rapids,  but 
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The  species  m 
thought,  and  it  a] 
may  be  readily 
by  knowledgeable 
population  estim; 
known.  Locai  uti 
much  of  a  threat 
r^xnted.  Althou: 


appears  tftbe  found  in  bioad  rivers,  aoit 
deep  streems.  Ho»cvt.  tfaere  remaias  • 
qM«stHn  of  whether  tlKse  rivec^streams 
must  be  weli  oxy^oated  acri  wbether 
the  species  aJso  occurs  in  .^lightly 
brackish  water.  Tl|ei»  is  concKra.  that 
the  **ing's  habitat!  is  being  dastroycdi  ta 
opoa  lead  far  oMvdtiaa  and  prwidt 
firewood"  (Amiet,  pers.  camm.),  but  the 
loss  of  h^tat  ha«i  aot  been  quantified 
and  astabliahment  of  protected  areas 
may  haw«  stabihzid  any  popuhatioo 
decline. 

not  be  as  rare  as  was 
that  the  species 
nd  in  snukll  aiimbexs 
persons.  Howewer,  no 
:es  or  surveys  are 

n  may  not  be- as 
was  originally 
the  frog  OMiy  be 
utilized  for  food  When  encotuitered  in 
Cameroon,  it  is  re|>orted  that  Gafeonese 
do  not  eat  frogs  in  geaeral  or  use  them 
for  tiaditianal  medical  or  reli^ietts 
reasons  and  that  xhis  goKath  fimg  is  not 
the  object  of  much  trade  (Gabon's 
Director  of  Wildlife  per  10/22/91  cabte}. 
Furthermore,  relatively  little  is  known 
about  the  reprodu^rtive  biolegy  of  this 
species;  the  suggested  slow  maturation 
is  based  onhr  on  tfce  large  sixe  of  fultj 
grown  individuals.  Without  information 
on  ti»  reproductive  biology  and 
productivity,  one  pannot  cahmlate 
sustamehle  uriKz<-ition  rates,  although 
this  might  be  inferred  from  other 
information.  J 

The  threat  of  miemational  trade 
appears  to  be  less  pan  beHeved  when 
the  proposed  rule  was  published.  In 
response  to  the  proposal  by  the  United 
States  to  include  the  goliath  frog  in 
Appendix  II.  a  report  (Brautigam,  1992) 
citMl  two  negative  responses  to  the 
Service's  proposal  to  list  the  goliath  frog 
as  threatened  und^r  the  Act  plus 
comments  from  oie  of  the  same 
respondents  but  addressing  the  CITES 
Appendix  U  proposal.  This  review  also 
noted  that  the  Government  of  Cameroon 
reportedly  prohibits  the  export  of  the 
species  for  the  pel  trade.  Based  on  the 
information  preseited  in  the  U.S. 
proposal  and  the  new  information,  the 
QTES  Secretariat  jrecommended 
rejection  6>f  the  U.S.  proposal  stating, 
that  the  species  dt  les  not  seem  to  be 
threatened  by  inte  mational  trade. 
TRAFFIC  Intemat  onal  also 
recommended  rej4  ction  of  the  proposai, 
but  stated  that  such  a  listing  could  serve 
as  a  monitoring  to  dI  to  gather  trade  data 
(Report  on  Recoirrnendatioas  on 
Proposals  to  Ame  id  the  CITES 


Appemlkes  at  the  Eigktb  Meeting  of  the 
Conference  of  the  PBties,  TRAFFIC, 
Match  1992); 

The  exact  number  of  indivichMls 
exported  is  \tfQamwn  bat  most  reports 
suggest  a  figure  in  the  huncheds  during 
the  19ao&  Most  o£  ths  international 
Cradt  was  presumed  to  be  to  the  United 
States.  The  reported  ban  on  exportation 
from  Cameroon  apparently  has  not  been, 
fully  successful.  Service  records 
indicate  that  at  least  78  individuals 
were  exported  from  Equatorial  Guinea 
and  Cameroon  to  the  United  States  ia 
1 992  and  1 993.  with  ani^  six  of  tfassa 
bein^  imported  ia  1993,  one  as  recently 
as  October  21, 1993.  Recent  infonnatien 
oa  other  international  trade  is  lacking. 

A  consensus  among  correspondents  is 
that  it  is  possible  to  sveceasfoliy 
transport  and  maintain  the  goliath  bog. 
and  that  some  individuals  have 
survived  for  months  or  yeers  in 
captivity,  but  that  such  efforts  involve 
considerable  effort  and  diligence  and 
that  many  have  been  lost.  Forthermove, 
no  one  as  reported  successful  breedmg 
of  this  species  in  captivity. 
Advertisements  sttbiartted  by  the 
petitioners  showed  that  the  asking  price 
in  early  1990  was  $599.00  for^smalT* 
specimens  and  $2,500.00  for  indivichuJs 
weighing  6-9  pounds.  In  July  1992,  a 
zoo  purchased  six  &ogs  from  aa 
importer  at  $1,200.00  each.  After  a 
receni  inquiry  it  was  suggested  that  the 
price  might  be  between  $1 ,50(LQO  and 
Sl.aOQ.0Q,  but  this  was  quaJi&ed  by  the 
statement  that  aebody  was  buyiDg  this 
species. 

Pobtic  Conmwnts  Seikited 

The  Service  intends  that  any  final 
decision  on  the  proposed  rule  will 
accurately  reflect  the  status  of  the 
species  and  wilt  be  based  on  the  best 
aval  labie  scientific  and  commercial 
information.  Therefore,,  comments  and 
suggestions  concerning  any  aspect  of 
this  proposed  rule  are  hereby  solicited 
from  the  public,  concerned 
governmental  agencies,  the  scientific 
coiBmuoity,  industry,  private  tntecests, 
and  other  parties.  Information  is  sou^it 
on  the  following  listing  criteria 
described  in  the  Act: 

(1)  The  present  or  tfueatened 
destruction,  modlficatton,  o> 
curtailment  of  this  species'  habitat  or  its 
range, 

(2)  Any  overutilizalion  foi 
commercial,  recreational,,  scientific,  or 
education  purposes; 

t3l  Disease  factors  or  natural 
predation  that  may  tfirttalen.  thT<  species; 


(4)  Any  insdeqaErdes  of  existing 
regulatory  mecfaanisnis;  and 

(5)  Other  natural  or  raanrnarfe  factors 
afFecting  this  species'  continued 
existence. 

The  Service  is  particufarTy  interested 
in  the  folfowing  information: 

(1)  Information  on  habitat 
requirements,  distribution  of  that 
habitat,  and  threats  to  that  habitat,  as 
well  as  documentation  of  past  or  fiiturd 
habitat  losses  and  threats  to  that  habitat 
throughout  the  range  of  the  goliath  f^og; 
and  in  particular  quantification  of  the 
loss  of  rainforest  in  the  species'  range, 
and  information  on  the  displacement  or 
extirpation  of  the  species  when 
rainforest  along  river  habitat  of  the 
species  is  opened  for  cnltivation> 

(2)  Information  as  to  any  knowa 
population  estimates  or  surveys  of  tMs 
species; 

(3)  Further  information  on  local 
utfHzation  of  this  species;, 

(4)  Any  information  on  the 
reproductive  biology  of  this  species, 
especially  as  it  may  be  related  to  its 
ability  to  sustain  harvest; 

(5)  Information  as  to  the  extent  of 
commercial  trade  in  this  species, 
especially  information  on  international! 
trade  other  than  imports  into  the  United 
States; 

(6)  Information  as  to  current  ability  to 
transport  and  maintain  this  species  in 
captivity;,  and 

(7)  Information  as  ta  current  ability  to 
reproduce  this  species  in  captivity 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Secretary  of  Agriculture's  Special 
Limited  Global  Import  Quota 
Announcement 

agency:  Office  of  the  Secretary,  USDA. 
ACDON:  Notice. 

SUMMARY:  A  special  limited  global 
import  quota  for  upland  cotton  equal  to 
183,694,813  kilograms  (404,978,070 
pounds)  is  established  in  accordance 
with  section  103B(n)  of  the  Agricultural 
Act  of  1949,  as  amended  (1949  Act). 
This  quota  is  covered  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
is  referenced  as  the  Secretary  of 
Agriculture's  Special  Limited  Global 
Import  Quota  Announcement,  chapter 
99,  .subchapter  HI,  subheading 
9903.52.00  of  the  Harmonized  Tariff 
Schedule  (HTS). 

DATES:  The  quota  is  established  for  the 
90-day  period  beginning  on  June  3  and 
ending  on  August  31. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Fibers  and  Rice 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of 
Agriculture.  Room  3756-S,  PO  Box 
2415,  Washington,  DC  20013-2415  or 
call  202-720-6734. 

SUPPLEMENTARY  INFORMATION:  The  1949 
Act  requires  that  a  special  limited  global 
import  quota  for  upland  cotton,  above 
the  quota  established  under  section  22 
of  the  Agricultural  Adjustment  Act  of 
1933,  as  amended,  be  determined  and 
announced  immediately  whenever  the 
average  price  of  the  base  quality  of 
upland  cotton  in  the  designated  spot 
markets  for  a  month  exceeds  130 
percent  of  the  average  price  of  such 
quality  of  cotton  in  such  markets  for  the 
preceding  36  months.  The  May  1994 
spot  market  average  for  base  quality 
cotton  was  79.30  cents  per  pound, 
which  is  134  percent  of  the  59.15  ceqts- 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Secretary  of  Agriculture's  Special 
Limited  Global  Import  Quota 
Announcement 

AGENCY:  Office  of  the  Secretar>',  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  limited  global 
import  quota  for  upland  cotton  equal  to 
183,694,813  kilograms  (404,978,070 
pounds)  is  established  in  accordance 
with  section  103B(n)  of  the  Agricultural 
Act  of  1949.  as  amended  (1949  Act). 
This  quota  is  covered  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
is  referenced  as  the  Secretary  of 
Agriculture's  Special  Limited  Global 
Import  Quota  Announcement,  chapter 
99,  .subchapter  HI,  subheading 
9903.52.00  of  the  Harmonized  Tariff 
Schedule  (HTS). 

DATES:  The  quota  is  established  for  the 
90-day  perioid  beginning  on  June  3  and 
ending  on  August  31. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Fibers  and  Rice 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of 
Agriculture,  Room  3756-S,  PO  Box 
2415,  Washington,  DC  20013-2415  or 
call  202-720-6734. 

SUPPLEMENTARY  INFORMATION:  The  1949 
Act  requires  that  a  special  limited  global 
import  quota  for  upland  cotton,  above 
the  quota  established  under  section  22 
of  the  Agricultural  Adjustment  Act  of 
1933,  as  amended,  be  determined  and 
announced  immediately  whenever  the 
average  price  of  the  base  quality  of 
upland  cotton  in  the  designated  spot 
markets  for  a  month  exceeds  130 
percent  of  the  average  price  of  such 
quality  of  cotton  in  such  markets  for  the 
preceding  36  months.  The  May  1994 
spot  market  average  for  base  quality 
cotton  was  79.30  cents  per  pound, 
which  is  134  percent  of  the  59.15  ceqts- 


per-pound  average  of  the  previous  36- 
month  period  from  May  1991  through 
April  1994. 

The  quota  amount  is  equivalent  to  21 
days  of  domestic  mill  consumption  of 
upland  cotton  at  the  seasonally-adjusted 
average  rate  of  the  most  recent  3  months 
for  which  data  are  available.  The 
183.694,813-kilogram  (404,978,070- 
pound)  quota  is  based  on  consumption 
data  for  the  period  Februarv  through 
April  1994.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations. 

Authority:  7  U.S.C.  1444-2  (n)  and  U.S. 
Note  6(b),  Subchapter  III,  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  DC.  on  Jiilv  12, 
1994. 

Mike  Espy, 

Secretary. 

[FK  Doc.  94-17518  Filed  7-18-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Boston,  MA  (Service 
Area) 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program.  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  December  1, 1994  to  November  30, 
1995  is  estimated  at  $222,196.  The  total 
Federal  Amount  is  $188,867  and  is 
composed  of  $184,260  plus  the  Audit 
Fee  Amount  of  $4,607.  The  application 
must  include  a  minimum  cost-share  of 
15%  ($33,329)  of  the  total  project  cost 
through  non-Federal  contributions. 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees, 
in-kind  contributions  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Boston,  Massachusetts  geographic 
service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 


Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state,  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  Program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  ser\'ices  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA' 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal 
Awards  may  result  in  an  application  not 
being  considered  for  award.  The 
applicant  with  the  highest  point  score 
will  not  necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDC*  ni,»y 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendend. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  ciiarge  client  fws  .it 
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20%  of  the  total  cost 
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not  applicable  to 


sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  Hrms  w  th  gross  sales  of 
over  $500,000. 

Quarterly  reviews  fulminating  in 
year-to-date  evaluations  will  be 
conducted  to  determjne  if  funding  for 
the  project  should  cc^tinue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  sucH  factors  as  the 
MBDC's  performance,  the  availability  of 
funds  and  Agency  pr  orities. 
DATES:  The  closing  date  for  applications 
is  August  25,  1994.  Applications  must 
be  postmarked  on  or  >efore  August  25, 
1994. 

The  mailing  addreis  for  submission 
is: 

ADDRESSES:  New  Yor  t  Regional  Office, 
Minority  Business  D«  v 
Agency,  Jacob  K.  Javi 
Building.  Room-372(  , 
York  10278  (Area  Code  &  Telephone 
Number):  (212)  264-'  262. 
FOR  FURTHER  INFORMADON  CONTACT: 
William  R.  Fuller,  Ac  ting  Regional 
Director,  New  York  C  ffice  at  (212)  264- 
3262. 

SUPPLEMENTARY  INFOF  NATION: 
Anticipated  processing  time  of  this 
award  is  120  days,  E,i(ecutive  order 
12372,  "Intergovemn  ental  Review  of 
Federal  Programs,"  is  i 
this  program.  The  col  ection  of 
information  requirements  for  this 
project  have  been  apf  roved  by  the 
Office  of  Managemen  and  Budget 
(OMB)  and  assigned  ( )MB  control 
number  0640-0006.  Questions 
concerning  the  prece(  ing  information 
can  be  answered  by  tl  le  contact  person 
indicated  above,  and  :opies  of 
application  kits  and  applicable 
regulations  can  be  ob  ained  at  the  above 
address. 

Pre-Award  Costs — ,  Applicants  are 
hereby  notified  that  i  they  incur  any 
costs  prior  to  an  awar  i  being  made,  they 
do  so  solely  at  their  o  Am  risk  of  not 
being  reimbursed  by  I  he  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  mav  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Comm  ;rce  to  cover  pre- 
award  costs.  Awards  mder  this  program 
shall  be  subject  to  all  "ederal  laws,  and 
Federal  and  Departmental  regulations, 
policies,  and  procedures  applicable  to 
Federal  financial  assi:  itance  awards. 

Outstanding  Accou  it  Receivable— No 
award  of  Federal  func  s  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  d(  bt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  i  >  established  and 
at  least  one  payment  s  received,  or 
other  arrangements  sa  tisfactory  to  the 
Department  of  Comm  tree  are  made. 


Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  any  time 
before  the  date  of  completion  whenever 
it  is  determined  that  the  award  recipient 
has  failed  to  comply  with  the  conditions 
of  the  grant/cooperative  agreement. 
Examples  of  some  of  the  conditions 
which  can  cause  termination  are  failure 
to  meet  cost-sharing  requirements; 
unsatisfactory  performance  of  the  MBDC 
work  requirements;  and  reporting 
inaccurate  or  infiated  claims  of  client 
assistance.  Such  inaccurate  or  inflated 
claims  may  be  deemed  illegal  and 
punishable  by  law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 


Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

1 1 .800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  July  12. 1994. 
WiUiam  R.  FuUer,. 

(Acting  Regional  Director),  New  York 

(Regional  Office). 

(FR  Doc.  94-17546  Filed  7-18-94;  8:45  am) 

BILLING  CODE  3510-21-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Limit  for  Certain  Silk 
Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Hong  Kong 

July  13,  1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 
ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377^212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

A  notice  published  in  the  Federal 
Register  on  June  1,  1994  (59  FR  28343) 
announced  that  the  United  States 
Government  had  requested 
consultations  with  the  Government  of 
Hong  Kong  on  men's  and  boys'  coats 
and  jackets  in  Category  834. 


Inasmuch  as  no  agreement  was 
reached  in  recent  consultations  between 
the  Governments  of  the  United  States 
and  Hong  Kong,  the  Government  of  the 
United  States,  under  paragraph  7(e)(1)  of 
the  U.S.-Hong  Kong  Bilateral  Textile 
Agreement,  has  requested  the 
Government  of  Hong  Kong  to  Hmit 
exports  to  the  United  States  of  textilel 
products  in  Category  834  to  a  level  oj 
10,500  dozen  for  1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see      ; 
Federal  Register  notice  58  FR  62645. 
published  on  November  29,  1993). 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  834.  Should  such  a  solution  be 
reached  in  further  consultations  with 
the  Government  of  Hong  Kong,  notice 
will  be  published  in  the  Federal 
Register. 
Rita  D.  Hayes. 

Cttairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
jFRDoc:  94-17384  Filed  7-1&-94;  8:45  anH 
BILUNG  CODE  3510-OA-F 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  WItti  the 
Government  of  Pakistan  on  Certain 
Man-Made  Fil>er  Textile  Products 

July  13. 1994.  j 

AGENCY:  Committee  for  the  j 

Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishinka 

limit. 


EFFECTIVE  DATE:  July  20, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Cu.stoms  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  E.xecutive  Order  11651  of  March 
■\.  1972,  as  amended;  ."nation  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  June  29,  1994,  under  the  terms  of 
the  Bilateral  Cotton,  Man-Made  Fiber. 
Silk  Blend  and  Other  Vegetable  Fiber 


Inasmuch  as  no  agreement  was 
reached  in  recent  consultations  between 
the  Governments  of  the  United  States 
and  Hong  Kong,  the  Government  of  the 
United  States,  under  paragraph  7(e)(1)  of 
the  U.S.-Hong  Kong  Bilateral  Textile. 
Agreement,  has  requested  the 
'     Government  of  Hong  Kong  to  Hmit 
exports  to  the  United  States  of  textile 
products  in  Category  834  to  a  level  of 
10.500  dozen  for  1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
.  published  on  November  29,  1993). 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  834.  Should  such  a  solution  be 
reached  in  further  consultations  with 
the  Government  of  Hong  Kong,  notice 
will  be  published  in  the  Federal 
Register.  i 

Rita  D.  Hayes,  | 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

jFR  Doc.  94-17384  Filed  7-18-94;  8:45  arni 
BILUNC  CODE  351(M>n-F  I 
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Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  With  the 
Government  of  Pakistan  on  Certain 
Han-Made  Fiber  Textile  Products 

July  13. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishinka 

limit. 

EFFECTIVE  DATE:  July  20.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the   j 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Cuiitoms  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  information: 

Authority:  E.xecutive  Order  11651  of  Maix;h 
;{.  1972,  as  amended;  si^ction  204  of  the 
Aftricultural  Act  of  1956.  as  amended  (7 
IJ.S.C.  1854). 

On  June  29,  1994,  under  the  terms  of 
the  Bilateral  Cotton,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 


Textile  Agreement,  effected  by  exchange 
of  notes  dated  May  20, 1987  and  June 
11,  1987,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  Pakistan,  the  United  States 
Government  requested  consultations 
with  the  Government  of  Pakistan  with 
respect  to  man-made  twill  and  sateen 
staple/filament  fabric  in  Category  628. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  pending  agreement  on  a 
mutually  satisfactory  solution 
concerning  Category  628,  the 
Government  of  the  United  States  has 
decided  to  control  imports  during  the 
ninety-day  period  which  began  on  June 
29,  1994  and  extends  through 
September  26,  1994  at  a  level  of 
1.079.634  square  meters. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments.  CITA.  pursuant  to  the 
agreement,  may  later  establ.sh  a  specific 
limit  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Category  628,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  prorated  period  beginning  on 
September  27,  1994  and  extending 
through  December  31,  1994.  of  not  less 
than  973,572  square  meters. 
-   A  summary  market  statement 
concerning  Category  628  follou-s  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  628,  under  the 
agreement  with  the  Government  of 
Pakistan,  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Category  628,  is  invited  to 
submit  10  copies  of  such  comments  or 
information  to  Rita  D.  Hayes,  Chairman. 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  Pakistan. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NVV., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  .solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 


the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  628.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Pakistan,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  59  FR  5756.  published  on  February 
8,  1994. 
Rita  O.  Hayes. 

Chairman.  Committee  for  the  Implenyenttition 
of  Textile  Agreements. 

Market  Statement — Pakistan 

Category  628— Man-Made  Fiber  Twill/Sateen 

Staple/Filament  Fabric 

June  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  manmade  fiber  twill 
and  sateen  staple/filament  fabric, 
Category  628,  from  Pakistan  began  in 
September  1993.  During  the  eight  month 
period  September  1993  through  April 
1994.  U.S.  imports  from  Paki.stan 
reached  3.191.471  square  meters.  In  just 
eight  months.  Pakistan  has  become  the 
number  one  supplier  of  manmade  fiber 
twill  and  sateen  staple/filament  fabric  to 
the  U.S.  market,  accounting  for  37 
percent  of  total  Category  628  imports  in 
the  year  ending  April  1994.  In  the  first 
four  months  of  1994,  imports  from 
Pakistan  reached  1.774.924  square 
meters.  67  percent  of  total  U.S.  imports 
of  Category  628  during  January-April 
1994.  There  were  no  Category  628 
imports  from  Pakistan  in  1990,  1991. 
and  1992.  Category  628  imports  from 
Pakistan  totaled  249,523  square  meters 
in  1989. 

The  sharp  and  substantial  increase  of 
Category  628  imports  from  Pakistan  is 
causing  a  real  risk  of  disruption  in  the 
U.S.  market  for  manmade  fiber  twill  and 
sateen  staple/filament  fabric. 

U.S.  Production.  Import  Penetration  and 
Market  Share 

U.S.  production  of  manmade  fiber 
twill  and  sateen  staple/filament  fabric. 
Category  628,  dec;Iined  from  98.766.000 
square  meters  in  1989  to  83.441.000 
square  meters  in  1993.  a  16  percent 
dec:rease.  U.S.  production  for  the  y«ar 
ending  March  1994  was  9  percent  below 
the  year  ending  March  1993  level. 
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In  contrast,  U.S.  iinports  of  Category 
628  from  all  source^  remained  relatively 
stable  during  the  yekrs  1989-1992, 
averaging  4,655,000  square  meters  per 
year.  In  1993,  impoijts  surged  to 
7,259,000  square  meters,  56  percent 
above  the  1989-1992  average.  Imports 
continue  to  surge  iml994,  reaching 
2,660.000  square  meters  in  the  first  four 
months,  more  than  iouble  the  January- 
April  1993  level.  Imports  reached 
8,728,000  square  meters  in  the  year- 
ending  April  1994, 13  percent  above  the 
4.772,000  square  mt  ters  imported 
during  the  year  endUng  April  1993. 

The  ratio  of  impoits  to  domestic 
production  remainei  1  relatively  stable, 
averaging  5.1  percert  during  the  years 


1989-1992.  The  ratic 


production  increased  to  8.7  percent  in 
1993  and  10.5  perceit  in  the  year 


ending  March  1994, 
1992  average  percent. 
Duty-Paid  Value  and  it. 
Approximately  70 


double  the  1989- 


628  imports  from  Pa  dstan  during  the 
year  ending  April  1<  94  entered  the  U.S. 
under  HTSUSA  540  '.81.0040— Woven 
satin  or  twill  synthe  ic  filament  fabrics, 
less  than  85%  by  we  ight  synthetic, 
mixed  primarily  wit  i  cotton,  whether  or 


not  bleached.  These 

U.S.  at  landed  duty 

U.S.  producers"  prices  for  comparable 

fabrics 


fabrics  entered  the 
)aid  values  below 


Committee  for  the  Imp  ementation  of  Textile 
Agreements 
July  13. 1994. 
Commissioner  of  Custins, 
Department  of  the  Tree  sury.  Washington,  DC 
20229. 


an 


Dear  Commissioner: 
amends,  but  does  not 
issued  to  you  on  February 
Chairman,  Committee 
of  Textile  Agreements 
concerns  impHsrts  of  ceita 
made  fiber  textile  prod  ict 
manufactured  in  Paki 
during  the  twelve-mon  h 
on  lanuary  1. 1994  and 
December  31. 1994. 

Effective  on  July  20. 
to  establish  a  limit  for 
and  sateen  staple/filament 
628  for  the  i>eriod  begii 
and  extending  through 
a  level  of  1.079,634 

Textile  products  in 
have  been  exported  to 
to  June  29. 1994  shall 
limit  established  in  thi 

Textile  products  in 
have  been  released  fror  i 
U.S.  Customs  Service 
19  U.S.C.  1448(b)  or 
effective  date  of  this  d 
denied  entrv  under  this 


squire 


liel 


'  The  limit  has  not  been 
any  imports  exported  after  [ 


of  imports  to 


S.  Producers'  Price 
percent  of  Category 


This  directive 
cpncel,  the  directive 
1. 1994,  by  the 
the  Implementation 

That  directive" 
in  cotton  and  man- 
s.  produced  or 
and  exfxjrted  - 
period  which  began 

extends  through 


994,  you  are  directed 
ipgn-made  fiber  twill 
fabric  in  Category 
ningon  June  29.  1994 
September  26. 1994  at 
meters  V 
Category  628  which 
United  States  prior 
be  subject  to  the 
directive. 
Category  628  which 
the  custody  of  the 
u^der  the  provisions  of 

a)(l)  prior  to  the 
lective  shall  not  be 
directive. 


not! 


14  t4(a 


idjusted  to  account  for 
une28.  1994. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  94-17383  Filed  7-18-94;  8:45  am) 
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COMMODTTY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade:  Proposed 
Amendments  Modifying  the  Load>Out 
Requirements  for  Grain  Delivered  Into 
Barnes  at  Bums  Harbor,  IN,  Applicable 
to  the  Com,  Wheat,  Oats,  and  Soybean 
Futures  Contracts 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  change. 

summary:  The  Chicago  Board  of  Trade 
(CBT)  has  submitted  proposed 
amendments  to  its  com,  wheat,  oats, 
and  soybeans  ("grain")  futures  contracts 
regarding  the  deliverer's  options  for 
loading  grain  into  barges  from  regular 
delivery  warehouses  at  Bums  Harbor, 
Indiana.  The  proposed  amendments  will 
modify  the  delivery  procedures  so  that 
deliverers  in  Bums  Harbor  no  longer 
would  be  allowed  to  load-out  futures- 
delivery  grain  into  barges  at  regular 
warehouses  operated  by  the  deliverer  in 
Chicago  as  an  altemative  to  loading  the 
delivery  grain  into  barges  at  regular 
delivery  warehouses  in  Bums  Harbor. 
In  accordance  with  Section  5a(a)(12) 
of  the  Commodity  Exchange  Act  and 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Acting  Director  of  the 
Division  of  Economic  Analysis 
("Division")  of  the  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined,  on  behalf  of  the 
Commission,  that  the  proposed 
amendments  are  of  major  economic 
significance.  On  behalfof  the 
Commission,  the  Division  is  requesting 
public  comment  on  the  proposal. 
DATES:  Comments  must  be  received  on 
or  before  August  18,  1994. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  N\V..  Washington,  DC  20581. 
Reference  should  be  made  to  the  CBT's 
proposed  changes  in  the  barge  load-out 
requirements  for  deliveries  at  Bums 
Harbor,  Indiana,  for  the  corn,  wheat, 
oats,  and  soybeans  futures  contracts. 


FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  Linse,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
.  Washington,  DC  20581,  telephone  (202) 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Under  the 
CBT's  existing  regulations,  when  futures 
delivery  grain  in  store  in  regular 
delivery  warehouses  in  Bums  Harbor, 
Indiana  is  ordered  out  for  shipment  by 
barge,  it  is  the  obligation  of  the  deliverer 
to  protect  the  barge  freight  rate  from  the 
Chicago  Switching  District,  if  so 
requested  by  the  receiver.  The  existing 
regulations  further  specify  that  the 
deliverer  can  protect  the  barge  freight 
rate  by  either:  (1)  Making  the  grain 
available  to  load  into  a  barge  at  one 
regular  on-water  delivery  warehouse 
operated  by  the  deliverer  which  is 
located  in  the  Chicago  Switching 
District;  or  (2)  by  paying  the  receiver  an 
amount  equal  to  all  expenses  for  the 
movement  of  the  barge  from  the  Chicago 
Switching  District  to  the  Bums  Harbor 
Switching  District,  and  the  return 
movement  to  the  Chicago  Switching 
District. 

Under  the  proposed  amendments, 
dehverers  will  no  longer  be  able  to 
exercise  the  first  alternative  above;  i.e., 
making  futures  delivery  grain  available 
for  loading  into  barges  at  the  warehouse 
operator's  Chicago  delivery  warehouse. 
As  amended,  the  CBT's  regulations  will 
continue  to  require  that  the  deliverer 
protect  the  barge  height  rate  from  the 
Chicago  switching  district  by  paying  the 
receiver  the  expense  of  moving  barges 
from  Chicago  to  Bums  Harbor  and  back 
to  Chicago,  as  described  above.  In 
addition,  the  proposed  amendments 
will  make  the  requirement  that  the 
deliverer  protect  the  barge  height  rate 
from  the  Chicago  switching  district 
mandatory,  rather  than  at  the  request  of 
the  party  taking  delivery. 

The  Exchange  intends  to  make  the 
changes  effective  for  all  existing  and 
newly  listed  contract  months  following 
receipt  of  notice  of  approval  from  the 
Commission. 

In  support  of  the  proposed 
amendments,  the  Exchange  stated  that: 

The  purpose  of  the  proposed  regulation 
changes  is  to  ensure  that  the  party  taking 
delivery  is  rtot  economically  disadvantaged 
by  the  Burns  Harbor  warehouseman's 
exercise  of  the  option  to  provide  barge  load- 
out  in  Chicago.  For  example,  under  the 
current  regulation!,]  the  Bums  Harbor 
warehouseman  has  the  right  to  switch  its 
haige  load-out  obligations  to  Chicago  even  if 
the  load-outjineup  at  Chicago  is  longer  than 
at  Burns  Hamor.  Assuming  a  3-day  lineup  for 
barge  load-out  exists  at  Burns  Harbor  and  a 
IQ-day  lineup  exists  at  the  Chicago 
warehouse,  the  taker  of  delivery  would  incur- 


an  additional  7  days  costs  for  demurragie  and 
storage  if  the  warehouseman  chooses  to  load- 
out  the  l)arge  in  Chicago  *  *  • 

The  proposed  regulation  change  will 
ensure  that  takers  of  delivery  at  Bums  Hart)or 
who  request  t)arge  load-out  receive  grain  with 
the  same  value  as  takers  of  delivery  at 
Chicago,  and  thus,  will  improve  the  fairness 
between  makers  and  takers  of  delivery  on  the 
ICBT)  grain  contracts. 

The  Commission  is  requesting 
comments  on  the  proposed  amendments 
specifically  in  regard  to:  (1)  the  extent 
to  whichj  if  any,  the  proposed 
amendments  will  affect  the  level  of 
deliverable  supplies  available  for  the 
CBT's  com,  wheat,  oats  ancj  soybeans 
futures  contracts;  and  (2)  the  extent  to 
which,  if  any,  the  application  of  the 
proposed  amer>dments  to  all  currently 
listed  contract  months  will  affect  tl^e 
value  of  existing  positions  in  such  y 
months  or  impair  the  ability  of  futures 
deliverers  and  receivers  to  carryout  their 
rights  and  obligations  under  these  1  - 
existing  futures  contracts. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  at  the     ' 
above  address.  Copies  of  the  amended 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  same  address  or  by 
telephone  at  |202j  254-6314. 

The  materials  submitted  by  the  CBT 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FQI,  ' 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at   _ 
the  above  address  in  accordance  with 
CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb, 
Serjretary,  Commodity  Futures  Trading 
Commission,  at  the  above  address  by  the 
specified  date. 

Issued  in  Washington,  DC,  on  )iily  13,, 
1994.  i 

John  R.  Mieike, 

Acting  Director  Division  of  Economic 

Analysis. 

IFR  Doc.  94-17547  Filfd  7- 1»-94;  8:45  am) 
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an  additiona)^  7  days  costs  for  derouirage  and 
storage  if  the  warehouseman  chooses  to  load- 
out  the  barge  in  Chicago  •  *  • 

The  proposed  regulation  change  will 
ensure  that  takers  of  delivery  at  Bums  Harlxir 
who  request  barge  load-out  receive  grain  with 
the  same  va]ue  as  takers  of  delivery  al 
Chicago,  and  thus,  will  improve  the  fairness 
between  makers  and  takers  of  delivery  on  the 
ICBT)  grain  contracts. 

The  Commission  is  requesting 
comments  on  the  proposed  amendments 
specifically  in  regard  to:  (1)  the  extent 
to  which,  if  any,  the  proposed 
amendments  will  affect  the  level  of 
deliverable  supplies  available  for  the 
CBT's  com,  wheat,  oats  an(J  soybeans 
futures  contracts;  and  (2)  the  extent  to 
which,  if  any,  the  application  of  the 
proposed  amernlments  to  all  currently 
listed  contract  months  will  affect  the 
value  of  existing  positions  in  such 
months  or  impair  ^e  ability  of  futures 
deliverers  and  receivers  to  carryout  their 
rights  and  obligations  under  these 
existing  futures  contracts. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Ti^ding^ Commission,  at  the     ' 
above  address.  Copies  of  the  amended 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  same  address  or  by 
telephone  at  (202J  254-6314. 

The  materials  submitted  by  the  CBT 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Iriformation  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Par^  145 
(1987J).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FQI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  OlTice  of  the  Secretariat  at 
the  above  address  in  accordance  Wifh 
CFR  145.7  and  145.8. 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 


Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments  should  send 
such  comrrients  to  Jean  A.  Webb, 
Secjelary,  Commodity  Futures  Trading 
Commission,  at  the  above  address  by  the 
specified  date.  "  ■ 

Issued  in  Washington,  DC,  on  )uly  la.; 
1994.  I 

John  R.  Mieike, 

Acting  Director  Di\ii,ion  of  Economic 

Analysis. 

|FR  Doc.  94-17547  Filfid  7-  i»-94:  8:45  ami 
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Department  of  Defense  Policy  Revision 
Concerning  Foreign  Military  Financing 
for  Direct  Comntercial  Contracts 

AGENCY:  Office  of  the  Secretary,  DOD. 
ACTION:  Notice. 

SUMMARY:  Section  572  of  the  FY94 
Foreign  Operations  Appropriations  Act 
(Public  Law  103-87J,  required  DOD  to 
continue  the  use  of  Foreign  Military 
Financing  (FMF)  for  funding  Wrect 
Commercial  Contracts  (DCCs)  until  ail 
parties  affected  by  any  such  changes 
were  consulted.  Accordingly,  DOD 
completed  consultations  with  eligible 
cquntries,  U.S.  Industry,  and  Congress 
on  the  new  policy  and  recommended 
that  the  Secretary  of  Defense  continue 
FMF  of  DCCs  on  an  exception  basis.  The 
Deputy  Secretai7  of  Defense  accepted 
the  recommendation  and  has  approved 
the  continued  use  of  FMF  of  EXXs  on 
an  exception  basis.  This  new  policy  is 
effective  as  on  July  1, 1994,  and  will  be 
phased-in  with  full  implementation 
effective  January  1, 1995. 
Implementation  of  the  new  policy  will 
require  new  Guidelines  and  Contractor's 
Certification  which  are  expected  to  be 
published  by  the  end  of  September 
1994,  The  following  are  the  major 
changes  10  be  included: 
— DCCs  will  not  be  permitted  for 
standard  DOD  items.  Exceptions  may 
be  granted  on  a  case-by-case  basis  if 
DOD  determines  that  the  Foreign 
Militar>'  Sales  (FMS)  system  cannot 
satisfy  the  requirement.  The 
purchasing  country  must  request 
exceptions  for  procurement  of 
standard  DOD  items  through  the 
Defense  Security  Assistance  Agency 
(DSAA)  and  provide  written 
justification  explaining  why  the 
requirement  should  be  obtained 
through  DCC. 
— Proof  of  competition,  to  include  offer 
prices,  will  be  required  on  all 
competitive  buys.  If  the  lowest  offeror 
is  not  selected,  the  country  will  be 
required  to  justify  its  choice. 
— Cost  analysis/price  evaluations  will 
be  conducted  by  the  Defense  Logistics 
Agency  (paid  for  by  the  foreign 
country)  on  all  sole-source  contracts 
of  $500,000  or  more. 
— Contract  administration  services  will 
be  performed  by  the  Defense  Logistics 
Agency  (paid  for  by  the  foreign 
country)  on  contracts  over  $500,000. 
— The  Defense  Contract  Audit  Agency 
will  continue  to  conduct  audits  of 
contracts. 
—Commissions  and  agent's  fees  will  not 
be  permitted  unless  paid  for  from 


country  national  funds.  Progress  or 
milestone  payments  to  the  contractor 
will  be  limited  to  actual  costs 
incurred. 


DOD  will  continue  to  consider 
financing  contracts  or  amendments 
signed  by  December  31, 1994,  and 
submitted  to  the  Defense  Security 
Assistance  Agency  (DSAA)  by  March 
30, 1995,  under  existing  guidelines.  All 
contracts  or  amendments  regardless  of 
signature  date  received  after  this  cut-off 
date  will  be  processed  under  the  new 
policy  procedures.  For  additional 
information  contact  the  Defense 
Security  Assistance  Agency,  Operations 
Management  Division,  (703)  604-6365 
orFAX(703)604-€541. 

Dated:  )uly  14,1994 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Begisler  Liaison 

Officer,  Department  of  Defense. 

jFR  Doc.  94-17511  Filed  7-1&-94;  8.45  ami 
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Department  of  the  Army 

Army  Science  Board;  Notice  of  Ctosed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
lASB). 

Date  of  Meeting:  10-12  August  1994 

Time  of  Meeting:  090O-1 700. 

Place:  MIT  Lincoln  Laboratory,  Bedford. 
MA. 

Agenda 

The  Army  Science  Board's  Ad  Hoc  Study 
on  "Aided  Target  RecogJiition"  (ATR)  will 
meet  to  receive  briefings  on  military-funded 
programs  in  aided  and  automatic  target 
recognition.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  Section 
552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5 IIS  C, 
Appendix  2,  subsection  10(d).  The  classified 
and  unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  all  portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  al  (703) 
695-0781. 

Herbert ).  Gallagher, 
COL,  GS  E.xecuti\v  Secretary- 
|FR  Doc.  94-17415  Filed  7-18-94;  6;45  ;.mj 
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Department  of  the  Navy 

Notice  of  Public  Heiring  for  the  Draft 
Environmental  Impact  Statement  for 
Base  Realignment  of  Naval  Air  Station 
Lemoore,  Lemoore,  CA 

Pursuant  to  Counc  il  on 
Environmental  Qual  ty  regulations  (40 
CFR  Parts  15O0-15OJ  I)  implementing 
procedural  provisiors  of  the- National 
Environmental  Folic  y  Act.  the 
Department  of  the  N  ivy  has  prepared 
and  filed  with  the  U  S.  Envinanmental 
Protection  Agency  \.\  e  Draft 
Environmental  Imparl  Statement  (DEIS) 
for  base  realignment  of  Naval  Air 
Station  (NAS)  Lemo(  ire,  Lemoore. 
California. 

In  response  to  the  "ecommendations 
of  the  1993  Defense  Jase  Closure  and 
Realignment  Commi  >sion  (BRAC-93) 
and  to  legislative  req  uirements  of  the 
Defense  Base  Closun  i  and  Realignment 
Act  of  1990  (Public  law  101-510),  the 
U.S.  Navy  plans  to  n  locate  facilities  and 
operations  from  NAi  Miramar,  San 
Diego,  California,  to  *JAS  Lemoore, 
California.  The  reloc  ition  will  consist  of 
56  F-14  aircraft,  16  I  \-2  aircraft.  12 
F/A-18  aircraft,  appi  oximately  3993 
military  personnel,  and  484  civilians. 
The  proposed  BRAC  relocation  to  NAS 
Lemoore  will  result  i  n  the  construction 
of  approximately  98  jrojects.  These 
projects  have  been  p  aced  into  the 
following  twelve  militar>'  construction 
categories:  hangar  re  labilitation,  airfield 
operational  facilities  airfield 
operational  pavement,  industrial 
support  facilities,  injtruction  facilities, 
training  facilities,  pe'sonnel  support 
facilities,  utility  upgi  ades,  community 
support  facilities/housing,  storage 
facilities,  administra  ive  facilities,  and 
weapons  facilities.  Ir  addition,  the  Navy 
is  proposing  to  estab  ish  the  Lemoore 
Military  Operating  A  rea  (MOA)  and  two 
Air  Traffic  Control  A  ssigned  Areas 
(ATCAAs).  The  LemDore  MOA  and  the 
ATCAAs  will  becom ;  designated 
airspace  for  military  training  over  the 
Central  San  foaquin  /alley.  This 
airspace  is  necessary  to  accommodate 
the  increase  in  air  op  erations  resulting 
from  the  relocation  cf  squadrons  to  the 
base. 

The  DEIS  has  been  distributed  to 
various  federal,  state  and  local 
agencies,  elected  offi  :ials,  special 
interest  groups,  and  he  media.  A 
hmited  number  of  sii  igle  copies  are 
available  at  the  addn  ss  listed  at  the  end 
of  this  notice  for  pub  ic  review  and 
comment.  A  public  f  earing  to  inform 
the  public  of  the  DEI  5  findings  and  to 
solicit  comments.wil  I  be  held  on  August 
4, 1994,  beginning  at  7:00  p.m.  at  the 


Lemoore  High  School.  101  East  Bush 
Street,  Lemoore,  California. 

The  public  hearing  will  be  conducted 
by  the  Navy.  Federal,  state,  local 
agencies,  interested  groups,  and 
individuals  are  invited  and  encouraged 
to  be  present  or  represented  at  the 
hearing.  Oral  statements  will  be  heard 
and  transcribed  by  a  stenographer; 
however,  to  assure  accuracy  of  the 
record,  all  statements  should  be 
submitted  in  writing.  All  statements, 
both  oral  and  written,  will  become  part 
of  the  public  record  on  this  study.  Equal 
weight  will  be  given  to  both  oral  and 
written  statements. 

In  the  interest  of  available  time,  each 
speaker  wrill  be  asked  to  limit  their  oral 
comments  to  five  minutes.  Longer 
statements  should  be  summarized  at  the 
public  hearing  and  submitted  in  writing 
either  at  the  hearing  or  mailed  to  the 
address  listed  at  the  end  of  this 
announcement.  All  written  statements 
must  be  postmaiiod  by  August  22, 1994. 
to  become  part  of  the  official  record. 

Additional  information  concerning 
this  notice  may  be  obtained  by 
contacting  Mr.  Surinder  Sikand  Code 
(Code  09F2SU),  Western  Division,  Naval 
Facilities  Engineering  Command,  900 
Commodore  Drive.  San  Bruno, 
California  94066-2402,  telephone  (415) 
244-3721. 

Dated:  July  14, 1994 

hevivs  T.  Booker,  Jr., 

LCDR.  JACC.  USN.  Federal  Register Uaison 
Officer. 

[FR  Doc  94-17478  Filed  7-18-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

[CFDA  No:  84.02^ 

Training  Personnel  for  the  Education 
of  Individuals  With  Disabilities — Grants 
for  Personnel  Training  and  Parent 
Training  and  information  Centers 

ACTION:  Notice  of  withdrawal. 

Purpose 

On  June  10,  1994  the  Secretary 
published  in  the  Federal  Register  (59 
FR  30190)  a  combined  applicadon 
notice  (CAN)  inviting  applications  for 
new  awards  for  fiscal  year  1995  under 
a  number  of  the  Department's  direct 
grant  and  fellowship  programs. 
Included  in  the  CAN  were  10 
competitions  under  Training  Personnel 
for  the  Education  of  Individuals  with 
Disabilities — Grants  for  Personnel 
Training  and  Parent  Training  and 


Information  Centers.  The  purpose  of  this 
notice  is  to  withdraw  two  of  those 
competitions  each  of  which  addressed  a 
separate  absolute  priority: 
CFDA  84.029M  (Absolute  Priority-8)— 

Parent  Training  and  Information 

Centers 
CFDA  84.029P  (Absolute  Priority-9)— 

Experimental  Parent  Centers 

These  competitions  will  be 
incorporated  into  another  initiative  of 
the  Department  and  announced  at  a 
later  date. 

For  Applications  or  Information 
Contact 

Cecelia  Aldridge,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S\V., 
Room  3072,  Swritzer  Building, 
Washington,  DC  20202-2651. 
Telephone:  (202)  205-9058.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD>  may  call  the  TDD 
numberat  (202)  205-9999. 

Authority:  20  U.S.C.  1431. 
Dated:Iuly  13, 1994. 
Howard  R.  Moses, 

Aciing  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
IFR  Doc.  94-17433  Filed  7-18-94;  8:45  am) 

BILLING  CODE  4000-01-P 


National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  Closed  and  Partially 
Closed  Meetings. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of 
forthcoming  meetings  of  the  National 
Assessment  Governing  Board  and  its 
committees.  This  notice  also  describes 
the  functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  open 
portions  of  the  meetings. 
DATES:  August  4-6,  1994. 
TIMES:  August  4, 1994— Subject  Area 
Committee  #2,  2:00  P.M.-8:00  P.M. 
(closed);  Achievement  Levels 
Committee,  4:15  Pivl.-€:15  P.M.  (open). 
August  5, 1994 — Executive  Committee. 
7:00  A.M.-8:15  A.M.  (open);  8:15  A.M.- 
8:30  A.M.  (closed);  Full  Board,  8:45 
A.M.-10:15  A.M.  (open);  Design  and 
Analysis  Committee.  10:15  A,M.-12:15    . 
P.M.  (open);  Joint  meeting,  Subject  Area 
Committee  #1  and  Reporting  and 
Dissemination  Committee,  10:15  A.M.- 
11:15  A.M.  (open);  Subject  Area 
Committee  #1, 11:15  A.M.-12:15  P.M. 


(open);  Reporting  and  Dissemination 
Committee,  11:15  A.M.-12:15  P.M. 
(open);  Full  Board,  12:15  P.M.-1:30 
P.M.  (closed);  Full  Board.  1:30  P.M.- 
3:45  P.M.  (open).  August  6.  1994^ 
Nominations  Gommitfee,  8:00  A.M.- 
9:00  A.M.  (closed);  Full  Board,  9:00 
A.M.  until  adjournment  at 
approximately  12:00  Noon  (open). 
LOCATION:  The  Brown  Palace  Hotel,  321 
17th  Street,  Denver,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations-Officer, 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street, 
N.W.,  Washington,  D.C.,  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  Section  406(i)  of 
the  General  Education  Provisions  Act 
(GEPA)  as  amended  by  Section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  III-G  of  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988 
(Pub.  L.  100-297).  (20  U.S.C.  1221e-l). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National. 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  arid  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

On  August  4,  two  committees  will  be 
in  session.  The  Subject  Area  Committee 
#2  vvill  meet  in  closed  session  from  2:00 
P.M.  to  8:00  P.M.  to  review  secure  field 
test  exercises  in  science  and 
mathematics.  This  meeting  must  be 
conducted  in  closed  session  because 
premature  disclosure  of  the  information 
presented  for  review  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  Such  matters 
are  protected  by  exemption  (9)(B)  of 
Section  552b(c)  of  Title  5  U.S.C.  The 
Achievement  Levels  Committee  will 
meet  in  open  session  from  4:15  P.M. 
until  6:15  P.M.  The  Committee  will  be 
briefed  on  the  progress  of  the  1994  level 
setting  activities  in  geography  and 
history  and  the  plans  for  validating  the 
1992  achievement  levels. 

On  August  5,  the  Executive 
Committee  will  meet  in  partially  closed 
session.  The  agenda  for  the  open 
session,  from  7:00  A.M.  until  8:15  A.M. 
includes  a  follow-up  on  NAEP  inclusion 
issues,  :a  summary  of  comments  on 
"Principles  to  Govern  Scheduling  of 
NAEP  Assessments,"  and  a  report  from 
the  Ad  Hoc  Committee  studying- 
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(open);  Reporting  and  Dissemination 
Committee.  11:15  A.M.-12:15  P.M. 
(open);  Full  Board.  12:15  P.M.-1:30 
P.M.  (closed);  Full  Board.  1:30  P.M.- 
3:45  P.M.  (open).  August  6,  1994- 
Nominations  Committee,  8:00  A.M.- 
9:00  A.M.  (closed);  Full  Board,  9:00 
A.M.  until  adjournment  at 
approximately  12:00  Noon  (open). 
LOCATION:  The  Brown  Palace  Hotel,  321 
17th  Street,  Denver,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations-Officer, 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street, 
N.W.,  Washington,  D.C.,  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  Section  406(i)  of 
;the  General  Education  Provisions  Act 
(GEPA)  as  amended  by  Section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  III-G  of  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988 
(Pub.  L.  100-297),  (20  U.S.C.  1221e-l). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

On  August  4,  two  committees  will  be 
in  session.  The  Subject  Area  Committee 
#2  vvill  meet  in  closed  session  from  2:00 
P.M.  to  8:00  P.M.  to  review  secure  field 
test  exercises  in  science  and 
mathematics.  This  meeting  must  be 
conducted  in  closed  session  because 
premature  disclosure  of  the  information 
presented  for  review  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  Such  matters 
are  protected  by  exemption  (9)(B)  of 
Section  552b(c)  of  Title  5  U.S.C.  The 
Achievement  Levels  Committee  will 
meet  in  open  session  from  4:15  P.M. 
until  6:15  P.M.  The  Committee  will  be 
briefed  on  the  progress  of  the  1994  level 
setting  activities  in  geography  and 
history  and  the  plans  for  validating  the 
1992  achievement  levels. 

On  August  5,  the  Executive 
Committee  will  meet  in  partially  closed 
session.  The  agenda  for  the  open 
session,  from  7:00  A.M.  until  8:15  A.M. 
includes  a  follow-up  on  NAEP  inclusion 
issues,?  summary  of  comments  on 
"Principles  to  Govern  Scheduling  of 
NAEP  Assessments,"  and  a  report  from 
the  Ad  Hoc  Committee  studying- 


Hierarchial  Linear  Modeling.  The  > 
Committee  will  meet  in  closed  session 
from  8:15  A.M.  to  8:30  A.M.  to  discuss 
the  qualifications  of  current  Board 
members  to  serve  as  Chairman  and  Vice 
Chairman  of  NAGB.  Based  upon  these 
discussions,  the  Board  will  elect  a  Vice 
Chairman  and  reconunend  a  Chairman 
to  the  Secretary-.  This  session  will  relate 
solely  to  the  internal  personnel  rules 
and  practices  of  an  agency  and  will 
disclose  information  of  a  personal 
nature  where  dist^losures  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  and,  as 
such,  is  protected  by  exemptions  (2)  and 
(6)  of  Section  552b(c)  of  Title  5  U.S.C. 

Also  on  August  5,  the  full  Board  will 
convene  in  open  session  at  8:45  A.M. 
The  morning  session  of  the  full  Board 
meeting,  to  10:15  A.M.,  includes 
approval  of  the  agenda,  a  report  on 
assessment  in  Colorado,  and  an 
overview  of  the  activities  of  the 
Education  Commission  of  the  States 
(ECS).  From  10:15  A.M.  until  12:15 
P.M.,  three  of  the  Board's  standing 
committees  will  meet  in  open  session. 
The  Design  and  Analysis  Committee 
will  meet  during  this  time.  From  10:15 
A.M.  until  11:15  A.M..  Subject  Area 
Committee  #1  and  the  Reporting  and 
Dissemination  Committee  will  meet 
jointly  on  parent  and  other  background 
questionnaires.  From  11:15  A.M.  until 
12:15  P.M.,  Subject  Area  Committee  #1 
and  the  Reporting  and  Dissemination 
Committee  will  meet  separately. 

Beginning  at  12:15  P.M.,  until  3:45 
P.M.,  the  full  Board  will  meet  in 
partially  closed  session.  From  12:15 
P.M.,  until  1:30  P.M.,  the  meeting  will 
be  closed  to  the  public.  The  Board  will 
hear  a  report  on  the  1992  NAEP  Writing 
Portfolio  Study.  This  presentation  will 
include  references  to  specific  items  from 
the  assessment.  This  portion  of  the 
meeting  must  be  closed  because 
reference  may  be  made  to  data  which 
may  be  misinterpreted,  incorrect,  or 
incomplete.  Premature  disclosure  of 
these  data  would  be  likely  to 
significantly  fi-ustrate  implementation  of 
a  proposed  agency  action.  Such  matters 
are  protected  by  exemption  (9)(B)  of 
Section  552b(c)  of  Title  5  U.S.C.  From 
1:30  P.M.  until  3:45  P.M.  the  meeting 
will  be  open  to  the  public  to  hear  a 
report  from  the  Ad  Hoc  Committee  on 
Hierarchical  Linear  Modeling,  a  report 
on  the  Board  on  Testing  and 
Assessment,  and  a  presentation  on 
issues  related  to  reducing  NAEP 
reporting  time. 

On  August  6,  the  Nominations 
Committee  will  meet  in  closed  session 
from  8K)0  A.M.  until  9:00  A.M.  to 
review  and  discuss  the  personal 
qualifications  and  experience  of 


potential  nominees  to  the  Board.  The 
review  and  subsequent  discussion  of 
this  information  will  touch  upon 
matters  that  relate  solely  to  the  internal 
rules  and  practices  of  an  agency  and 
would  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such 
matters  are  protected  by  exemptions  (2) 
and  (6)  of  Section  552b'(c;)  of  Title  5 
U.S.C. 

At  9:00  A.M.,  the  full  Board  will 
reconvene  to  receive  a  presentation  on 
the  policy  interests  of  the  Education 
Information  Advisory  Committee  of  the 
Council  of  Chief  State  School  Officers, 
(EIAC)  and  an  overview  of  the  October 
4-6  NCES/NAGB  Joint  Conferent*  on 
Standard-Setting  and  to  hear  reports 
from  Subject  Area  Committees  #1  and  #2 
and  the  Reporting  and  Dissemination. 
Design  and  Analysis,  Achievement 
Levels,  Nominations,  and  Executive 
Committees.  This  meeting  of  the 
National  Assessment  Governing  Board 
will  be  adjourned  at  approximatelv 
12:00  Noon. 

Records  are  kept  of  a'!  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  I  roartment  of 
Education,  National  A:;.s*?ssment 
Governing  Board,  Suitf  825,  800  North 
Capitol  Street,  N.W..  Washington,  DC, 
from  8:30  A.M.  to  5:00  P.M.,  Monday 
through  Friday.  A  summary  of  the 
activities  at  each  closed  portion  of  these 
meetings,  including  related  matters  that 
are  informative  to  the  public,  consistent 
with  the  policy  of  title  5  U.S.C.  552b(c), 
will  be  available  to  the  public  within 
fourteen  days  of  the  closed  and  partially 
closed  meetings. 

Dated:  July  14, 1994. 

Roy  Truby, 

Executive  Director,  National  Assessment 
fJoveming  Board. 

jFR  Doc.  94-17541  Filed  7-18-94;  8:45  .-ml 

BILUMG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-101] 

Application  (or  Authorization  To 
Export  Electricity;  Washington  Water 
Power  Company 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Application. 

SUMMARY:  Washington  Water  Powi  r 
Company  has  requested  authorization  to 
export  electric  energy  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 
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DATES:  Commeats 
to  intervene  must  be 
before  August  18. 1994 
ADDRESSES:  Comments 
requests  to  intervene  s 
addressed  as  follows 
Electricity  (FE-52J.  Office 
Programs.  Office  of  Fossil 
Department  of  Energy, 
Independence  Avenue, 
Washington.  DC  20585 
FOR  FURTHEA  INFORMATION 
Warren  E.  Williams 
202-586-9629  or  Mi 
(Program  Attorney) 
SUPPLEMENTARY 
electricity  firom  the  United 
foreign  country  may 
authorization  under 
the  Federal  Power  Act 

On  May  24.  1994.  th« 
Water  Power  Company 
application  with  the 
Energy  (FE)  of  the  Depirtm 
(DOE)  for  authorizatior 
electric  energy  to  Cana 
section  202(e)  of  the 
Specifically.  WWP  has 
authorization  to  sell  Fi 
associated  energy  to 
Power.  Limited  (WKP). 
of  British  Columbia 
electric  energj'  propose^ 
would  be  delivered  to 
existing  Boundary/Waiteta 
international  transmiss  on 
owned  and  operated  b> 
Power  Administration 
construction,  connection 
maintenance  of  this  li 
authorized  by  Presiden 
36. 

WWP  requested  that 
export  be  from  November 
through  February  28,  1 
period.  WWP  proposes 
available,  and  WKP 
purchase,  firm  capacity 
energy  in  the  followi 


proi  ests,  or  requests 
sibmitted  on  or 


protests,  or 
ould  be 
Office  of  Coal  & 
of  Fuels 
Energy. 
HOOO 
SW.. 

ODNTACT: 
(Prbgram  Office) 
ichjel  Skinker 
202-586-6667. 
INFORMATION 


not 
se<  tion : 


O  Rce 


Fe  deral 


rn 


I  Wdst 


Canada. 


in  i 


November  1994 


DetcnibtT  1994 
Januan,'  1995  ... 
Februar\-  1995  . 


Upon  request  from 
at  its  sole  discretion, 
amount  of  firm  capacity 
during  any  month  with 
agreement.  However,  ir 
the  amount  of  exported 
100  MW. 

The  electric  energy 
delivered  to  WKP  ut'ili 
transmission  system 
transmission  rate  sc 
during  the  transaction 


anl 
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:  Exports  of 
States  to  a 
occur  without 
202(e)  of 
FPA). 

Washington 
(WWP)  filed  an 
of  Fossil 
ent  of  Energy 
to  export 
a  pursuant  to 

Power  Act. 
applied  for 
capacity  and 
Kootenay 
in  the  Provence 
The 
for  export 
WKP  over  the 
,  230,000-volt 
line  which  is 
the  Bonneville 
BPA).  The 

operation,  and 
was  previously 
ial  Permit  PP- 


he  period  of  the 

1.  1994. 
195.  During  that 
to  make 
to 
and  associated 


pre  poses  i 


ng  amounts: 


to  megawatts 

(MW). 
10  MW. 

10  MW. 
0  MW. 


WKP. 


WWP  may. 
intmease  the 

made  available 
n  the  term  of  the 
no  event,  would 
capacity  exceed 


\^|ould  be 
ng  the  BPA 
the  appropriate 
hedules  in  effect 
eriod. 


In  an  associated  matter,  on  January 
13.  1994,  in  FE  Docket  E,\-86  (Order 
EA-86).  the  Office  of  Fossil  Energy 
authorized  WWP  to  export  to  West 
Kootenay  Power  40  MW  of  firm  capacity 
and  associated  enei:gy  during  January 
1994.  and  30  MW  of  firm  capacity  and 
associated  energy  during  February  1994. 

It  is  noted  that  this  is  the  second 
application  filed  by  WWP  within  the 
year  requesting  similar  authorizations. 
In  the  event  WV\T  has  intentions  of  re- 
applying for  subsequent  four-month 
export  authorizations,  the  CXDE  will 
review  this  application  for  the 
appropriateness  of  issuing  a  multi-year 
authorization  in  this  proceeding.  The 
DOE  feels  that  such  an  action,  if 
warranted,  may  facilitate  WWP's 
participation  in  future  beneficial 
commercial  arrangements  and  reduce . 
regulator}'  burden. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with:  Charles  M.  Goligoski,  Power 
Resource  Analyst,  Washington  Water 
Power,  East  1411  Mission,  P.O.  Box 
3727,  Spokane,  Washington  99220- 
3727. 

Pursuant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  a  security 
holder  of  a  party  to  the  proceeding;  or 
that  the  petitioner's  participation  is  in 
the  public  interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  on  whether  the 
proposed  action  would  impair  the 
sufficiency  of  electric  supply  within  the 


United  States  or  would  impede  or  tend 
to  impede  the  coordination  in  the  public 
interest  of  facilities  as  required  by 
Section  202(e)  of  the  FPA. 

Before  an  export  authorization  may  be 
issued,  the  environmental  impacts  of 
the  proposed  DOE  action  (i.e.,  granting 
the  export  authorization,  with  any 
conditions  and  limitations,  or  denying 
it)  must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC.  July  13. 1994. 
Anthony  J.  Como, 

Director,  Office  of  Coal  6-  Electricity,  Office 

of  Fuels  Programs.  Fossil  Energy. 

IFR-Doc  94-17540  Filed  7-18-94;  8:45  ami 

BILUNG  CODE  64S0-01-P 


Floodplain  Statement  of  Findings  K- 
705  Water  Intake  Structure  Demolition 
at  the  Oak  Ridge,  TN  K-25  Site 

AGENCY:  Department  of  Energy  (DOE).     _ 
ACTION:  Floodplain  Statement  of 
Findings. 

SUMMARY:  This  is  a  Floodplain 
Statement  of  Findings  K-705  Water 
Intake  Structure  Demolition  at  the  Oak 
Ridge  K-25  Site,  prepared  in  accordance 
with  10  CFR  Part  1022.  DOE  proposes 
to  remove  out-of-service  equipment  and 
materials  and  demolish  the  K-705  water 
intake  structure,  a  part  of  the  K-700 
Powerhouse  Area.  DOE  prepared  a 
floodplain  assessment  describing  the 
effects,  alternatives,  and  measures 
designed  to  avoid  or  minimize  potential 
harm  to  or  within  the  affected 
floodplain.  Portions  of  the  K-705 
structure  are  located  within  the  100-year 
floodplain  of  the  Clinch  River,  located 
in  Roane  County,  Tennessee.  DOE  will 
endeavor  to  allow  15  days  of  public 
review  after  publication  of  the  statement 
of  findings  before  implementing  the 
proposed  action. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  the  proposed  action, 
including  maps  of  potentially  disturbed 
floodplain  area,  is  available  from:  Mr. 
Robert  C.  Sleeman,  Director. 
Environmental  Restoration  Division, 
Oak  Ridge  Operations  Office,  U.S. 
Department  of  Energy,  P.O.  Box  2001, 
Oak  Ridge.  Tennessee  37831-8541, 
(615) 576-0715. 

Further  information  on  general  DOE 
floodplain  environmental  review- 
requirements  is  available  from:  Ms. 
Carol  M.  Borgstrom.  Director,  Office  of 
NEPA  Oversight.  {EH-25).  U.S. 
Department  ol  Energy.  1000 


Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4600 
or  leave  a  message,  at  (800)  472-2756. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
Floodplain  Statement  of  Findings  for 
the  K-706  Water  Intake  Structure 
Demolition  at  the  Oak  Ridge  K-25  Site, 
prepared  in  accordance  with  10  CFR 
Part  1022.  A  Notice  of  Floodplain/ 
Wetlands  Involvement  for 
Environmental  Restoration  and  Waste 
Management  Activities  at  the  DOE  Oak 
Ridge  Reservation  was  published  in  the 
Federal  Register  and  a  floodplain 
assessment  was  prepared;  no  wetlands 
[58  FR  51624  (October  4,  1993)]  are 
involved  in  the  proposed  action. 

DOE  is  proposing  to  characterize  the 
facility,  perform  waste  removal,  and 
undertake  demolition  of  the  K-705 
water  intake  structure.  The  K-705  water 
intake  structiue  consists  of  the  water 
intake  filter  wall,  sidewalls,  and  a  berm. 
The  water  intake  filter  wall  is  a  metal 
filtration  wall  that  extends 
approximately  100  feet  into  the  main 
chaimel  of  the  CUnch  River  and  acts  to 
screen  water  prior  to  intake.  The 
sidewells  are  constructed  of  solid  sheet 
metal  piles  and  are  embedded  into  a 
berm.  K-705  has  been  shutdown  since 
the  1960s;  it  is  not  currently  being  used 
or  maintained  and  has  reached  a  state  of 
significant  deterioration.  As  a  result, 
additional  access  control  measures  are 
required  to  ensure  personnel  safety 
around  the  structure. 

The  purpose  of  the  proposed  action  is 
to  remove  the  potential  for  adverse 
environmental,  health,  and  safety 
impacts,  including  potential  hazards  to 
navigation,  that  may  result  from  the 
deteriorated  facility.  The  proposed 
action  would  involve  facility 
characterization,  removal  of  all 
accessory  materials,  and  demolition  to 
grade  level  using  the  most  cost-effective 
method.  Removal  of  K-705  would  be 
conducted  in  accordance  with  the 
removal  methods  described  in  the  U.S. 
Army  Corps  of  Engineers  Nationwide 
Wetlands  Permit.  Temporary 
disturbance  of  the  Floodplain  may  occur 
during  the  removal  of  the  steel  sidewalls 
of  the  water  intake  filter  wall  from  the 
river  bank  sediment  if  this  specific 
activity  proved  necessary.  The 
temporary  disturbance  would  last 
approximately  2-3  weeks.  If  removal  of 
the  berm  of  the  structure  protruding  into 
the  water  was  necessary,  dust/ debris- 
control  procedures  would  be  applied 
during  demolition.  Best  management 
practices  would  be  implemented  to 
ensure  that  minimal  disturbance  to  the 
100-year  Floodplain  would  occur  as  a 
result  of  taking  the  proposed  action. 
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Independence  Avenue,  SW., 
Washington.  DC  20585,  f202)  586-4600 
or  leave  a  message,  at  (800)  472-2756. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
Floodplain  Statement  of  Findings  for 
the  K-706  Water  Intake  StructUFe 
Demotition  at  the  Oak  Ridge  K-25  Site, 
prepared  in  accordance  with  10  CFR 
Fart  1022.  A  Notice  of  Floodplain/ 
Wetlands  Involvement  for 
Environmental  Restoration  and  Waste 
Management  Activities  at  the  DOE  Oak 
Ridge  Reservation  was  published  in  the 
Federal  Register  and  a  floodplain 
assessment  was  prepared;  no  wetlands 
[58  FR  51624  (October  4. 1993)1  are 
involved  in  the  proposed  action. 

DOE  is  proposing  to  characterize  the 
facility,  perform  waste  removal,  and 
undertake  demolition  of  the  K-705 
water  intake  structure.  The  K-705  water 
intake  structiire  consists  of  the  water 
intake  Biter  wall,  sidewalls,  and  a  berm. 
The  water  intake  filter  wall  is  a  metal 
filtration  wall  that  extends 
approximately  100  feet  into  the  main 
channel  of  the  Clinch  River  and  acts  to 
screen  water  prior  to  intake.  The 
sidewalls  are  constnicted  of  solid  sheet 
metal  piles  and  are  embedded  into  a 
berm.  K-705  has  been  shutdown  since 
the  1960s;  it  is  not  currently  being  used 
or  maintained  and  has  reached  a  state  of 
significant  deterioration.  As  a  result, 
additional  access  control  measures  are 
required  to  ensure  personnel  safety 
around  the  structure. 

The  purpose  of  the  proposed  action  is 
to  remove  the  potential  fox  adverse 
environmental,  health,  and  safety 
impacts,  including  potential  hazards  to 
navigation,  that  may  result  from  the 
deteriorated  facility.  The  proposed 
action  would  involve  facility 
characterization,  removal  of  all 
accessory  materials,  and  demolition  to 
grade  level  using  the  most  cost-effective 
method.  Removal  of  K-705  would  be 
conducted  in  accordance  with  the 
removal  methods  described  in  the  U.S. 
Army  Corps  of  Engineers  Nationwide 
Wetlands  Permit.  Temporary 
disturbance  of  die  Floodplain  may  occur 
during  the  removal  of  the  steel  sidewalls 
of  the  water  intake  filter  wall  from  the 
river  bank  sediment  if  this  specific 
activity  proved  necessary.  The 
temporary  disturbance  would  last 
approximately  2-3  weeks.  If  removal  of 
the  berm  of  the  structure  protruding  into 
the  water  was  necessary,  dust/ debris- 
control  procedures  would  be  applied 
during  demolition.  Best  management 
practices  would  be  implemented  to 
ensure  that  minimal  disturbance  to  the 
100-year  Floodplain  would  occur  as  a 
result  of  taking  the  proposed  action. 


The  altemati-ve  to  the  proposed  action 
is  to  take  no  action.  The  no  action 
alternative  would  mean  that  DOE  would 
be  unable  to  remove  lias  potentially 
adverse  environmental,  l^alth,  and 
safety  impact. 

On  the  oasis  of  the  Floodplain 
Assessment,  DOE  has  determined  that 
the  proposed  action  would  not  alter  the 
storage  capacity  of  the  Clinch  River 
Floodplain  or  increase  risks  to 
individuals,  property,  or  the 
environment.  The  Floodplain 
Assessment  was  performed  to  assess  the 
potential  hydrologic  impacts  of  the 
proposed  action.  The  Floodplain 
Assessment  addresses  (1)  the  potential 
for  alteration  of  the  Clinch  River 
Floodplain  as  a  result  of  the  proposed 
action,  (2)  the  increase  in  water  surfece 
elevations  during  flood  events,  and  (3) 
the  potential  impacts  of  the  proposed 
action  on  adjacent  properties  and  the 
environment.  Results  of  the  Floodplain 
Assessment  indicate  inconsequential 
hydrologic  impacts.  Therefore,  the 
proposed  characterization,  waste 
removal,  and  demolition  of  the  K-705 
structure  would  not  affect  the  existing 
normal  channel  or  100-year  Floodplain 
of  the  Clinch  River.  The  proposed  action 
conforms  to  applicable  State  Floodplain 
standards.  DOE  will  endeavor  to  allow 
15  days  of  public  review  after 
pubhcation  of  the  Statement  of  Findings 
prior  to  implementing  the  proposed 
action. 

Kimberiy  A.  Chaney, 
Acting  Director,  Office  of  Eastern  Area 
Programs,  Office  of  Envtronmental 
Restoration. 

jFR  Doc  94-17538  Filed  7-1&-94:  8:45  ami 
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Financial  Assistance  Award;  Shimon 
Awerbuch,  PhO. 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Non-competitive 
Financial  Assistance  Award. 

SUMMARY:  Pursuant  to  10  CFR  600.7,  and 
600.202,  the  Department  of  Energy, 
Region  1  Office  intends  to  award  a 
cooperative  agreement  to  Dr.  Shimon 
Awerbuch.  The  cooperative  agreement 
will  provide  funding  in  the  amount  of 
$14,000  to  make  it  possible  for  Dr. 
Awerbuch  to  participate  in  various 
seminars  and  conferences  in  support  of 
renewable  energy  for  the  purpose  of 
educating  professionals  in  the  utility 
industry,  state  regulatory  authorities 
and  renewable  industry  investors  in  the 
valuation  of  renewables. 

DOE  knows  of  no  other  entity  that  is 
conducting  or  plarming  to  conduct  such 
an  effort.  This  project  is  suitable  for 


noncompetitive  financial  assistance  and 
would  not  be  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  soKcitation. 

The  initial  budget  period  will  be 
twelve  (12)  months  from  the  date  of  the 
effective  date  of  the  award.  The  project 
is  expected  to  run  for  five  years. 
Possible  ftmding  in  fiitin«  years  will  be 
based  on  satisfactory  completion  of  the 
initial  term  and  upon  availability  of 
funds. 

FOR  FtlRTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Region  1 
Office,  Attn:  Richard  C.  Michaud,  One 
Congress  Street,  Boston,  MD,  021 14- 
2021,617-565-9713. 

ls.sued  in  Golden.  Colorado,  on  May  18. 
1994. 

Christine  A.  Phoebe, 

Director.  Administrative  Division. 

[FR  Doc.  94-17537  Filed  7-18-94;  8:45  am\ 
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Savannah  River  Operations  Office 

Financial  Assistance  Award  tntent  To 
Award  a  Noncompetitive  Grant 

AGENCY:  Savannah  River  Operations 
Office,  DOE. 
ACTION:  Notice. 

SUMMARY:  The  DOE  announces  that  it 
plans  to  award  a  renewal  giant  to  South 
Carolina  Department  of  Health  and 
Environmental  Control  (SCDHEC),  2600 
Bull  Street  Columbia,  SC  29201.  The 
grant,  "Oversight  and  Implementation  oi 
the  Federal  Facility  Agreement  (FFA)," 
will  be  renewed  for  a  five-year  period  at 
a  projected  funding  level  of  $9,097,668. 
Funds  of  $1,390,911  are  available  for  the 
first  budget  period,  and  subject  to  the 
availability  of  funds,  the  reminder  will 
be  awarded  thereafter.  Pursuant  to 
Section  10  CFR  Part  600.7(b)(2)(i)(C)  of 
the  DOE  Assistance  Regulations  flO  CFR 
Part  600),  DOE  has  determined  that  a 
noncompetitive  award  is  appropriate 
since  SCDHEC  is  the  authorized 
regulatory  agency  qualified  to  perform 
the  activities  covered  under  the  gra;it 
within  the  subject  jurisdiction. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  T.  Martin,  Prime  Contracts 
and  Financial  Assistance  Branch,  U.S. 
Department  of  Energy,  Savannah  River 
Operations  Office,  P.O.  Box  A.  Aiken, 
SC  29802.  Telephone:  (803)  725-2191. 
SUPPLEMENTARY  INFORMATION: 

Procurement  Bequest  Number:  09- 
94SR18233.001. 

Project  Scope:  The  proposed  renewal 
grant  allows  the  State  of  South  Carolina 
to  continue  implementing  the  Federal 
Facility  Agreement  (FFA)  and  maintain 
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a  program  to  overset  the  remediation 
activities  at  the  Savannah  River  Site 
(SRS).  The  FFA  {effective  August  13, 
1993)  is  a  collaboratjive  effort  among  the 
Department  of  Energy,  the 
Environmental  Protection  Agency  and 
the  South  Carolina  Department  of 
Health  and  Environjnental  Control  to 
direct  the  comprehensive  remediation  of 
the  SRS.  The  Agreeihent  governs  the 
corrective/remedial  action  process  from 
site  investigation  through  site 
remediation  and  describes  procedures  to 
set  annual  work  priorities  for  that 
process.  The  Parties  will  coordinate  the 
administrative  and  public  participation 
processes  prescribed  by  the  various 


statutes  (e.g..  RCRA 


and  CERCLA) 


governing  the  correqtive/remedial  action 
process  at  the  SRS. 

Based  on  documeiitation  presented 


and  appropriate  eva 
determined  that  this 
on  a  noncompetitive 


and  is  in  the  best  interest  of  DOE 

Issued  in  Aiken.  Soi^h  Carolina,  on  June 
15,  1994. 

Robert  E.  Lynch. 

DOE  Savannah  River 
of  Contracting  Activity 
IFRDoc.  94-17536  Fi 

BILLING  CODE  •450-01-M 


Noncompetitive  Finlancial  Assistance 
Award 

AGENCY:  Department  of  Energy  (DOE) 
Albuquerque  Operations  Office  (AL). 

ACTION:  Notice  of  Program  Interest. 


uation.  it  IS 
award  to  SCDHEC 
basis  is  appropriate 


C  pemtions  Office.  Head 
Designee. 

Ud  7-18-94;  8:45  am) 


SUMMARY:  Based  upc  n  a  determination 
pursuant  to  10  CFR  )art  600.14(e)(i). 
which  authorizes  a  financial  assistance 
award  to  be  made  oi  an  unsolicited 
proposal  if  the  activ  ty  to  be  funded  is 
meritorious  based  oi  i  a  general 
evaluation  of  the  un  ;olicited  proposal, 
AL  gives  notice  of  it; ;  plans  to  award  a 
one-year  grant  to  Pri  [iceton  University 
for  a  proposal  entitl*  d  "Asymmetric 
Whirl  Combustion."  The  total  estimated 
cost  to  DOE  is  $174.  >30.  The 
distribution  and  ava  lability  of  funds  is 
subject  to  budget  lin  itations.  The  public 
purpose  to  be  servec  by  this  award  is  to 
characterize  the  asymmetric  whirl 
combustion  process.  The  novel  burner 
design  enables  comb  ustion  to  occur  well 
beyond  the  flammah  ility  Umits  of 
natural  gas  and  then  by  produces  ver>' 
low  NOx  emissions.  DOE  is  sponsoring 
this  project  under  th  s  Office  of 
Industrial  Technolo|  ies. 

DATES:  This  will  be  i  one-year  grant 
starting  in  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Lowther,  U.S.  Department  of 
Energy.  Albuquerque  Operations  Office, 
Contracts  and  Procurement  Division, 
P.O.  Box  5400.  Albuquerque.  MM  87185. 
Telephone:  (505)  845-6839. 
SUPPLEMENTARY  INFORMATION:  NA. 

Issued  in  Albuquerque,  New  Mexico.  June 
8,  1994. 
Richard  A.  Marquez, 

Assistant  Manager  for  Management  and 
Administration. 

IFR  Doc.  94-17539  Filed  7-18-94;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Project  Nos.  1 1 428-000,  et  al.] 

Hydroelectric  Applications;  City  of  St 
Louis,  Ml,  et  al.;  Notice  of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11428-000. 

c.  Date  Filed:  August  5. 1993. 

d.  Applicant:  The  City  of  St.  Louis. 
Michigan. 

e.  Name  of  Project:  Municipal  Dam. 

f.  Location:  On  the  Pine  River,  in  the 
City  of  St.  Louis,  Gratiot  County. 
Michigan. 

g.  FUed  Pursuant  to:  Federal  Power 
Act,  §§  791(a)-825(r). 

h.  Applicant  Contact:  Larry  W. 
Burkhart,  108  West  Saginaw  Street,  St; 
Louis,  MI  48880,  (517)  681-2137. 

i.  FERC  Contact:  Charles  T.  Raabe 
(tag),  (202)219-2811. 

j.  Deadline  for  Interventions  and 
Protests:  August  29,  1994. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D8. 

1.  Description  of  Project:  The  existing 
project  would  consist  of:  (1)  a  21-foot- 
high,  126-foot-long  reinforced  concrete 
dam  surmounted  by  six  19- foot-wide,  8- 
foot-high  radial  gates;  (2)  a  60-foot-long 
left  embankment,  a  55-foot-long  center 
embankment,  and  250-foot-long  right 
embankment;  (3)  a  reservoir  with  a  205- 
acre  surface  area  and  a  1,575-acre-foot 
storage  capacity  at  normal  water  surface 
elevation  719  feet  MSL;  (4)  a  gated  18- 
foot-wide,  12-foot-deep  intake  flume;  (5) 
a  powerhouse  containing  two  generating 
units  each  rated  at  225-kW  for  a  total 
installed  capacity  of  450-kW;  (6)  a 
tailra  e;  (7)  a  short  2400-volt 
transmission  line;  and  (8)  appurtenant 
facilities. 


m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9. 
Bl.andD8. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  City  of  St.  Louis, 
108  West  Saginaw  Street,  St.  Louis, 
Michigan  48880,  (517)  681-2137. 

2a.  Type  of  AppHcation:  Preliminary 
Permit. 

b.  Project  No.  11468-000. 

c.  Date  filed:  April  1, 1994. 

d.  Applicant:  North  Side  Canal 
Company,  Ltd. 

e.  Name  of  Project:  Crossroads 
Conduit  Water  Power  Project. 

f.  Location:  The  U  Canal  &  North  Side 
Main  Canal,  near  the  town  of  Jerome, 
T7S.,  R16E.,  sections  23,  24,  25  and  26, 
Boise  Meridian.  The  project  would 
occupy  lands  administered  by  the 
Bureau  of  Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-625(r). 

h.  Applicant  Contact: 
Mr.  Kip  Runyan,  Ida- West  Energy 

Company,  P.O.  Box  7867,  Boise,  ID 

83707,  (208)  336^254. 
Mr.  John  Rosholt,  Roshoit,  Robertson  & 

Tucker,  P.O.  Box  1906,  Twin  Falls,  ID 

83301,  (208)  734-0700. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely,  (202)  219-2842. 

j.  Comment  Date:  September  3, 1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  existing  Main  Canal  intake 
structure  at  Milner  Dam,  which  consists 
of  four  8-feet  by  12-feet  steel  radial     ■ 
gates;  (2)  approximately  20  miles  of  the 
existing  Main  Canal;  (3)  an  existing 
regulating  reservoir;  (4)  a  diversion  dam 
in  the  existing  U  Canal;  (5)  an  intake 
structure;  (6)  0.5  mile  of  open  canal;  (7) 
a  powerhouse  containing  a  generating 
unit  with  an  installed  capacity  of  3,200 
kilowatts;  (8)  a  one-mile  long  tailrace; 
(9)  a  4-mile-long,  12.5-kV  transmission 
line  tying  into  an  existing  Idaho  Power 
Company  line. 

The  project  would  generate 
approximately  11,000  MWh  of  energy 
annually. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  at  $196,900.  No  new 
roads  will  be  needed  for  the  purpose  of 
conducting  these  studies. 

There  are  four  exempted  hydro 
projects  located  within  the  project 


boundary.  Project  Nos.  9070,  10164. 
10326. and  10454. 

1.  Project  Boundary:  The  project 
boundary  is  located  approximately  ±100 
feet  from  the  center  line  of  the  canals. 
A  detailed  project  boiuidary  map  niay 
be  obtained  from  the  applicant. 

m.  Purpose  of  Preset:  Project  power 
would  be  sold  to  a  local  utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  .\5.  A7. 
A9,  AlO.  B,  C,  and  D2. 

3a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  11469-000. 

c.  Date  filed:  April  1, 1994. 

d.  Applicant:  North  Side  Canal 
Company,  Ltd. 

e.  Name  of  Project:  Headworks 
Conduit  Water  Power  Project. 

f.  Location:  The  North  Side  Main 
Canal  and  the  U  Canal  in  Jerome 
County,  Idaho,  near  the  town  of  Jerome. 
T8S..  R18E..  sec.  5. 6.  8;  T7  S.  J118E.. 
sec.  31;  T7S.,  R17E.,  sect.  35,  36;  T8S., 
R17E.,  sec.  1.,  Boise  Meridian.  The 
project  would  occupy  Bureau  of  Land 
Management  tands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact; 
Mr.  Kip  Runyan,  Ida-West  Energy 

Company,  P.O.  Box  7867.  Boise.  ID 

83707,  (208)  336-4254. 
Mr.  John  Rosholt,  Rosbolt,  Robertson  & 

Tucker,  P.O.  Box  1906,  T«rin  Falls,  ID 

83301,(208)734-0700. 

i.  FERC  Contact:  Ms.  Deborah  Frazier^ 
Stutely,  (202)  219-2842. 

j.  Comment  Date:  September  30.  1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
an  existing  concrete  intake  structure  at 
Milner  Dam  which  consists  of  four  8- 
feet  by  12-feet  steel  radial  gates;  (2) 
approximately  20  miles  of  the  existing 
Main  Canal;  (3)  an  existing  regulating 
reservoir:  (4)  a  diversion  dam  anxf  intake 
structure  at  the  terminus  of  the  Main 
Canal  and  beginning  of  the  U  canal, 
replacing  the  P.  R.  and  M  canals 
diversion  structures;  (5)  .25-miles  of 
open  canal;  (6)  a  powerhouse  containing 
two  generating  units  with  a  combined 
installed  capacity  of  4,500  kilowatts:  (7) 
a  1.5-miIe-long  tailrace  discharging 
project  flows  into  the  U  canal;  (8)  a  3- 
mile-long,  46-kV  transmission  line  tying 
into  Idaho  Power  Company's  Flat  Top 
SubstatiorL 

The  project  would  generate 
approximately  18,700  MWh  of  energy 
annually. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  at  $207,600.  No  new 
roads  will  be  needed  for  the  purpose  of 
conducting  these  studies. 
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boundary,.  Project  Nos.  9070,  10164, 
10326, and  10454. 

I.  Project  Boundary:  The  project 
boundary  is  located  approximately  ±100 
feet  from  the  center  line  of  the  canals. 
A  detailed  project  boundary  map  may 
be  obtained  from  the  applicant. 

m.  Purpose  of  Prt^ct:  Project  power 
would  be  sold  to  a  local  utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B,  C,  and  D2. 

3a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  11469-000. 

c.  Date  filed:  April  1, 1994. 

d.  Apphcant:  North  Side  Canal 
Company,  Ltd. 

e.  Name  of  Project:  Headworks 
Conduit  Water  Power  Project. 

f.  Location:  The  North  Side  Main 
Canal  and  the  U  Canal  in  Jerome 
County,  Idaho,  near  the  town  of  Jerome, 
T8S.,  R18E..  sec.  5, 6,  8;  T7  S.  J118E., 
sec.  31;  T7S.,  R17E.,  sect.  35,  36;  T8S., 
R17E.,  sec.  1.,  Boise  Meridian.  The 
project  would  occupy  Bureau  of  Land 
Management  tands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a}-825(r). 

h.  Applicant  Contact; 
Mr.  Kip  Runyan,  Ida-West  Energy 

Company,  P.O.  Box  7867.  Boise,  ID 

83707,(206)336-^254. 
Mr.  John  Rosholt,  Rosbolt,  Robertson  & 

Tucker,  P.O.  Box  1906,  Twin  Falls,  ID 

83301,(208)734-0700. 

i.  FERC  Contact:  Ms.  Deborah  Frazier^ 
Stutely,  (202)  219-2842. 

j.  Comment  Date:  September  30,  1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
an  existing  concrete  intake  structure  at 
Milner  Dam  which  consists  of  four  8- 
feet  by  12-feet  steel  radial  gates;  (2) 
approximately  20  miles  of  the  existing 
Main  Canal;  (3)  an  existing  regulating 
reservoir;  (4)  a  diversion  dam  and  intake 
structure  at  the  terminus  of  the  Main 
Canal  and  beginning  of  the  U  canal, 
replacing  the  P.  R.  and  M  canals 
diversion  structures;  (5)  .25-miles  of 
open  canal;  (6)  a  powerhouse  containing 
two  generating  units  with  a  combined 
installed  capacity  of  4.500  kilowatts:  (7) 
a  1.5-mile-long  tailrace  discharging 
project  flows  into  the  U  canal;  (8)  a  3- 
mile-long,  46-kV  transmission  line  tying 
into  Idaho  Power  Company's  Flat  Top 
Substation. 

The  project  would  generate 
approximately  18.700  MWh  of  energy 
annually. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  at  $207,600.  No  new 
roads  will  be  needed  for  the  purpose  of 
conducting  these  studies. 


There  are  four  exempted  hydro 
projects  located  within  the  project 
boundary.  Project  Nos.  9070, 10164, 
10326,  and  10454. 

1.  Project  Boundary:  The  project 
boundary  is  located  approximately  ±100 
feet  from  the  center  Kne  of  the  canals. 
A  detail  project  boundary  map  may  be 
obtained  from  the  applicant. 

m.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO,  B.  C.  and  D2. 

4a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  11470-000. 

c.  Date  filed:  April  1, 1994. 

d.  Applicant  North  Side  Canal 
Company,  Ltd. 

e.  Name  of  Project:  Jerome  Conduit 
Water  Power  Project. 

f.  Location:  The  North  Side  Main 
Canal,  U,  J,  and  S  canals  in  Jerome 
County,  near  the  town  of  Jerome.  T7S., 
R17E.,  sections  31,  32,  33  and  34;  T8S., 
Rl7.,  sect.  6.,  Boise  Meridian.  The 
project  would  occupy  Bureau  of  Land 
Managen>ent  Lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(rl. 

h.  Applicant  Contact: 
Mr.  Kip  Runyan,  Ida-West  Energy 

Company,  P.O.  Box  7867,  Boise,  ID 

83707,  (208)  336-i254. 
Mr.  John  Rosholt,  Rosholt.  Robertson  & 

Tucker,  P.O.  Box  1906,  Twin  Falls,  ID 

83301,  (208)  734-0700. 

i.  FERC  Contact:  Ms.  Deborah  Frazrer- 
Stutely  (202)  219-2842. 

j.  CcHnment  Date;  September  3,  1994. 

k.  Description  of  Project:  The 
proposed  {»oject  would  consist  of  two 
developments.  The  Upper  Jerome 
Conduit  Development  would  consist  of: 
(1)  an  existing  intake  structure  at  the 
Milner  Dam;  (2)  the  existing  main  canal; 
(3)  an  existing  regulating  reservoir;  (4) 
the  existing  U  canal;  (5)  a  diversion 
structure  diverting  flows  into;  (6)  a  1.5- 
mile-long  open  channel  canal;  (7)  a 
concrete  intake  at  the  end  of  the  new 
canal  structure;  (8)  a  1 3-foot-diameter, 
1 -mile-long  penstock;  (9)  a  fhjwerhouse 
containing  two  generating  units  vvith  a 
combined  installed  capacity  of  9.900 
kW;  (10)  a  2-mi!e-long  t.iilrace, 
disciiarging  project  flows  into  the  0 
canal;  (11)  a  .5-mile-long.  34.5-kV 
transmission  line  tying  into  an  existing 
line;  (12)  a  bypass  pipe  and  regulating 
gate  adjacent  to  the  powerhouse. 

The  Lower  Jerome  Conduit 
Development  would  consist  of;  (1)  .5 
miles  of  open  canal,  just  below  the 
Upper  Jerome  tailrace;  (2)  a  concrete 
intake  structure;  (3)  a  60-foot-long 
penstock;  (3)  a  powerhouse  containing 


two  generating  units  with  a  combined 
installed  capacity  of  1,400  kW;  (4)  a 
tailrace  channel  discharging  project 
flows  into  the  S  and  J  canals;  (5)  a  .5- 
mile-long,  34.5-kV  transmission  line 
tying  into  an  existing  Idaho  Power 
Company  line;  (6)  a  bypass  pipe  and 
regulating  gate  near  powerhoose;  and  (7) 
access  roads. 

The  project  would  generate 
approximately  a  total  of  31,500  MWh  of 
energy  annually. 

The  applicant  estimates  the  co.st  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  at  S390.200.  No  new 
roads  will  be  needed  for  the  purpose  of 
conducting  these  studies. 

There  are  four  exempted  hydro 
projects  located  within  the  project 
boundary.  Project  Nos.  9070, 10164. 
10326,  and  10454. 

I.  Project  Boundary:  The  project 
boundary  is  located  approximately  ±100 
feet  from  the  center  line  of  the  canaLs. 
A  detail  project  boundary  map  may  be 
obtained  from  the  applicant. 

m.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,A10,  B.C,  andD2. 

5a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  8289-014. 

c.  Date  filed:  June  20,  1994. 

d.  Applicant:  Rivers  Electric  Co.,  Inr. 

e.  Name  of  Project:  Taxedo  Falh; 
Hydroelectric  Project. 

f.  Location:  Ramapo  River,  Town  of 
Tuxedo.  Orange  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  IP,  O.S.C  §§  791  (a)-825  (r). 

h.  Applicant  contact:  Charles  R.  Pepe, 
Rivers  Electric  Co..  Inc.,  P.O.  Box  707, 
Alpine.  NJ  07620,  U01)768-4O4a 

i.  FERC  contact:  Etta  Foster,  (202) 
219-2b79. 

j.  Comment  Date:  August  22,  1994. 

k.  Description  of  Proposed  Action: 
Rivers  Electric  Co.,  Inc.  has  determined 
that  It  would  not  be  economically 
feasible  to  construct  the  Tuxedo  Falls 
Prcjett. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  &  Cl 
and  02. 

6a.  Type  of  Application;  Subsequent 
License. 

b.  Project  No.;  2523-007. 

c.  Date  Filed:  August  12, 1993. 

d.  Applicant:  N.E.W.  Hydro.  Inc. 

e.  Nome  of  Project;  Oconto  Falls 
Hydro  Project. 

f.  Location;  On  the  Oconto  River  in 
Oconto  County,  near  Oronto  Falls, 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  IB  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Charles  A. 
Alsberg,  N.E.W.  Hydro,  Inc..  P.O.  Box 
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167. 116  State  Street 
54960,  (414)  293-46 

i.  FERC  Contact: 
2809. 

j.  Comment  Date: 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  but  is  not  ready  for  environmental 
analysis  at  this  timef-see  attached 
standard  paragraph  -A. 

1.  Description  of  Project:  The  project 
consists  of  the  following:  (1)  an  existing 
reservoir  with  a  surf  ice  area  of  166.5 
acres  and  a  total  stoiage  volume  of  about 
1.700  acre-feet  at  th<  normal  maximum 
surface  elevation  of  ^29.7  feet  (USGS); 
(2)  an  existing  earth  embankment,  about 
1,350  feet  long  with  a  crest  width 
ranging  from  15  feet  to  60  feet, 
constructed  of  sand  md  gravel  fill  with 
reinforced  concrete  ( :orewalls  to 
bedrock;  (3)  an  exist  ng  non  overflow 
concrete  gravity  dan  .  110  feet  long  and 
about  28  feet  high;  ('  )  an  existing 
spillway,  65  feet  Ion  i  and  about  16.6 
feet  high,  constructs  i  of  reinforced 
concrete  keyed  into  )edrock,  consisting 
of  three,  11  foot  higl-  by  20  foot  wide, 
manually  operated  h  linter  gates  and  a 
fourth  nonoperation  tl  gate,  11  feet  high 
by  5  feet  high;  (5)  an  existing 
powerhouse  with  a  substructure, 
constructed  of  reinforced  concrete 
bedrock,  about  86  fest  long  by  72  feet 
wide,  and  a  superstracture,  conrtructed 
of  stone  masonry  wi  h  a  steeT  frame  roof; 
(6)  existing  powerhouse  generating 
equipment  consistin ;  of  (a)  three 
horizontal  shaft  Frar  cis  turbines.  Units 
1  and  2  rated  at  600  ip  at  28.5  feet  of 
fcead.  each  with  a  miiximum  hydraulic 
capacity  of  254  cfs,  t  nd  Unit  3  rated  at 
450  hp  at  28.5  feet  o  head  with  a 
maximum  hydraulic  capacity  of  250  cfs 
(providing  a  maximi  m  plant  hydraulic 
capacity  of  758  cfs),  md  (b)  three 
horizontal  shaft  gen«  rators.  Unit  1 
manufactured  by  Electric  Machinery 
Company  and  rated  i  it  480  kW,  Unit  2 
manufactured  by  Westinghouse  and 
rated  at  480  kW  as  well,  and  Unit  No. 
3  manufactured  by  V  Westinghouse  and 
rated  at  360  kW  (pro  aiding  a  total  plant 
capacity  of  1,320  kVJ);  (7)  an  existing 
earth  embankment,  about  175  feet  long 
with  a  crest  width  ra  aging  from  15  feet 
to  60  feet,  constructed  of  sand  and 
gravel  fill  with  reinforced  concrete 
corewalls  to  bedrock ;  and  (8) 
appurtenant  facilitie  >.  No  changes  are 
being  proposed  for  tl  lis  subseqent 
license.  The  applicant  estimates  the 
average  annual  geneiation  for  this 
project  would  be  7,4  )5  MWh.  The  dam 
and  existing  project  acilities  are  ovmed 
by  Wisconsin  Electri :  Power  Company, 
231  VV.  Michigan,  P.( ).  Box  2046, 
Milwaukee.  WI  53201. 


m.  Purpose  of  Project:  Project  power 
would  be  sold  to  Wisconsin  Electric 
Power  Company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  N.E..  Room 
3104.  Washington.  D.C..  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  N.E.W.  Hydro,  Inc..  P.O. 
Box  167. 116  State  Street.  Neshkoro,  WI 
54960  or  by  calling  (414)  293-4628. 

7a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Docket  No:  DI94-3. 

c.  Date  Filed:  06/17/94. 

d.  Applicant:  Powerwheel 
Corporation. 

e.  Name  of  Project:  Reading  Pubhc 
Museum  Hydroelectric  Project. 

f.  Location:  Wyomissing  Creek, 
tributary  to  Schuylkill  River;  Reading 
Public  Museum  in  Berks  County, 
Pennsylvania. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C. 
§817(b). 

Applicant  Contact:  Kenneth  R. 
Broome,  President,  Powerwheel 
Corporation^,  15  Fawn  Drive,  Reading, 
PA  19607,  (215)  775-9399.  (215)  775- 
5886— FAX. 

i.  FERC  Contact:  Diane  M.  Murray, 
(202) 219-2682. 

j.  Comment  Date:  August  19, 1994. 

k.  Etescription  of  Project:  The 
proposed  project  will  consist  of:  (1)  a 
small  reservoir:  (2)  a  10-foot-high  dam; 
(3)  a  flume;  (4)  a  25-kilowatt  induction 
generator;  (5)  a  transmission  line;  (6)  a 
tailrace;  and  (7)  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 


1.  Purpose  of  Project:  To  operate  new 
floodlights  and  new  fountain  pumps  in 
the  Reading  Public  Museum  in  Berks 
County.  Pennsylvania. 

m.  "This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
andD2. 

8a.  Type  of  Application:  Major 
License  (Notice  of  Tendering). 

b.  Project  No.:  10819-002. 

c.  Date  filed:  June  23,  1994. 

d.  Applicant:  Idaho  Water  Resource 
Board. 

e.  Name  of  Project:  Dworshak  Small 
Hydro. 

f.  Location:  On  the  existing  water 
conveyance  system  providing  water 
from  Dworshak  Dam  to  two  fish 
hatcheries.  North  Fork  Clearwater  River, 
Clearwater  County,  Idaho.  Section  34, 
Township  37  North,  Range  1  East,  Boise 
Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  Ralph 
Mellin,  Idaho  Department  of  Water 
Resources,  1301  North  Orchard,  Boise, 
ID  83706-2237.  (208)  327-7991. 

i.  FERC  Contact:  James  Hunter,  (202) 
219-2839 

j.  Brief  Description  of  Project:  The 
proposed  project  will  consist  of  one  2- 
megawatt  and  one  0.5-megawatt 
generating  unit  connected  to  existing 
water  lines  at  the  system's  distribution 
tank  and  a  transmission  line  connecting 
to  an  existing  Clearwater  Power 
Company  distribution  line.  The  project 
would  occupy  lands  of  the  United  States 
under  the  jurisdiction  of  the  Corps  of 
Engineers  and  the  Bureau  of  Land 
Management. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  at  §  800.4. 

1.  In  accordance  with  §  4.32  (b)(7)  of 
the  Commission's  regulations,  if  any 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate,  factual  basis 
for  a  complete  analysis  of  this 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  together  with  justification 
for  such  request,  not  later  than  60  days 
from  the  filing  date  and  serve  a  copy  of 
the  requsst  on  the  Applicant. 

9a.  Type  of  Application:  Surrender  of 
Exemption  for  Small  Conduit 
Hydroelectric  Facility. 

b.  Project  No:  3350-001. 

c.  Date  Filed:  06/21/94. 

d.  Applicant:  Turlock  Irrigation 
District. 


e.  Name  of  Project:  Drop  No.  6. 

f.  Location:  The  District's  Main  Canal 
at  the  sixth  control  structure  (Drop  No. 
6),  downstream  of  Turlock  Lake,  the 
District's  regulating  reservoir,  in 
Stanislaus  County,  CA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  Section  791(a)-825(r). 

h.  Applicant  Contact:  Norman  Boberg. 
Turlock  Irrigation  District,  333  East 
Canal  Eh-ive,  P.O.  Box  949,  Turlock,  CA 
95381.(209)883-8211. 

i.  FERC  Contact:  Diane  Murray,  (202) 
219-2682 

j.  Comment  Date:  August  22, 1904 

k.  Description  of  Project:  The  existing 
project,  for  which  the  exemption  i^ 
being  surrendered,  consists  of  a 
powerplant,  at  one  end  of  and  below  an 
existing  control  structure,  containing  a 
turbine-generator  unit  that  is  a       j 
prototype  design  of  the  Schneider  I 
Hydrodynamic  Power  Generator  with  a 
rated  capacity  of  200  kilowatts. 

The  exemptee  is  requesting  surrender 
of  the  exemption  because  the  project 
failed  during  commissioning  and 
subsequent  studies  indicated  that  it  was 
not  feasible  to  develop  the  project. 

1.  This  notice  also  consists  of  th^ 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

lOa.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11481-000. 

c.  Date  Filed:  May  18,  1994. 

d.  Applicant:  Cuffs  Run  Energy  ' 
Partners. 

e.  Name  of  Project:  Cuffs  Run  Pumped 
Storage. 

f.  Location:  On  Cuffs  Run  and  fhje 
Susquehanna  River  in  York  and 
Lancaster  Counties,  Pennsylvania., 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a}-a25(r). 

h.  Applicant  Contact:  Frank  \V.  Frisk, 
Jr.,  Attorney,  Suite  125, 1054  31st  Street, 
N.W..  Washington,  DC  20007,  (202) 
333-8433. 

i.  FERC  Contact:  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

j.  Comment  Date:  September  12,  1994. 

k.  Competing  Application:  Project  No. 
11446-000. 

Date  Filed:  November  2, 1993. 

Due  Date:  May  19, 1994. 

1.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  an  upper  reservoir  having 
a  580-acre  surface  area  and  a  25,000- 
acre-foot  storage  capacity  at  water 
surface  elevation  680  feet  MSL,  created 
by  a  225-foot-high,  10,000-foot-long 
dam,  a  95-foot-high,  700-foot-long  dike, 
and  a  35-foot-high,  1300-foot-long  dike; 
(2)  a  submerged  intake  structure;  (3)  a 
45-foot-diameter  vertical  shaft  and  a 
horizontal  tunnel  trifurcating  into  three 
20- foot-diameter  steel-lined  conduits; 
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e.  Name  of  Project:  Drop  No.  6. 

f.  Location:  The  District's  Main  Canal 
at  the  sixth  control  structure  (Drop  No. 
6),  downstream  of  Turlock  Lake,  the 
District's  regulating  reservoir,  in  .  { 
Stanislaus  County,  CA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  Section  791(a)-825(r). 

h.  Applicant  Contact:  Norman  Boberg, 
Turlock  Irrigation  District,  333  East 
Canal  Drive,  P.O.  Box  949,  Turlock,  CA 
95381,  (209)  883-8211. 

i.  FERC  Contact:  Diane  Murray,  (202) 
219-2682 

j.  Comment  Date:  August  22, 1994 

k.  Description  of  Project:  The  existing 
project,  for  which  the  exemption  is 
being  surrendered,  consists  of  a 
powerplant,  at  one  end  of  and  below  an 
existing  control  structure,  containing  a 
turbine-generator  unit  that  is  a       . 
prototype  design  of  the  Schneider  | 
Hydrodynamic  Power  Generator  with  a 
rated  capacity  of  200  kilowatts. 

The  exemptee  is  requesting  surrender 
of  the  exemption  because  the  project 
failed  during  commissioning  and 
subsequent  studies  indicated  that  it  was 
not  feasible  to  develop  the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl , 
and  D2. 

10a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  11481-000. 

c.  Date  Filed:  May  18, 1994.        i 

d.  Applicant:  Cuffs  Run  Energy  I 
Partners. 

e.  Name  of  Project:  Cuffs  Run  Pumped 
Storage. 

f.  Location:  On  Cuffs  Run  and  ths 
Susquehanna  River  in  York  and 
Lancaster  Counties,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-a25(r). 

h.  Applicant  Contact:  Frank  W.  Frisk, 
Jr..  Attorney,  Suite  125. 1054  31st  Street, 
N.W..  Washington,  DC  20007,  (202) 
333-8433. 

i.  FERC  Contact:  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

j.  Comment  Date:  September  12,  1994. 

k.  Competing  Application:  Project  No. 
11446-000. 

Date  Filed:  November  2, 1993. 

Due  Date:  May  19, 1994. 

1.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  an  upper  reservoir  having 
a  580-acre  surface  area  and  a  25,000- 
acre-foot  storage  capacity  at  water 
surface  elevation  680  feet  MSL,  created 
by  a  225-foot-high,  10,000-foot-long 
dam,  a  95-foot-high,  700-foot-long  dike, 
and  a  35-foot-high,  1300-foot-long  dike; 
(2)  a  submerged  intake  structure;  (3)  a 
45-foot-diameter  vertical  shaft  and  a 
horizontal  tunnel  trifurcating  into  three 
20- foot-diameter  steel-lined  conduits; 


(4)  an  underground  powerhouse 
containing  three  reversible  pump- 
turbine  units  rated  at  300-  MVV  each 
operated  at  a  450-foot  head;  (5)  a  1,500- 
foot-long  powerhouse  access  tunnel  and 
a  20-foot-diameter  vent  and  cable  shaft; 
(6)  three  concrete-lined  conduits  leading 
to  an  outlet  structure  at  the  lower 
reservoir  separate  from  the  main  body  of 
Lake  Clarke;  (7)  an  above-ground 
switchyard;  (8)  a  three-mile-long 
transmission  line;  and  (9)  appurtenant 
facilities.  Lake  Clarke,  an  existing 
reservoir  formed  by  the  Safe  Harbor 
Dam  (FERC  Project  No.  1025)  would  be 
utilized  for  the  initial  fill  of  the  upper 
reservoir  and  for  makeup  water.  Core 
boring  of  the  foundation  overburden 
and  underlying  rock  formation  would  be 
required.  Applicant  estimates  that  the 
cost  of  the  studies  under  the  terms  of 
the  permit  would  be  $3,000,000.  Project 
energy  would  be  purchased  from  and 
sold  to  local  utihties.  A  portion  of  the 
proposed  project  boundary  for  Project 
No.  11481-000  lies  within  the  approved 
project  boundary  for  licensed  project 
No.  1025.  However,  the  proposed 
project  facilities  could  be  mutually 
compatible. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs  A8,  AlO, 
B.  C,  and  D2. 

11a.  Type  of  Application:  Surrender 
of  License. 

b.  Project  No.:  P-5833-016. 

c.  Date  Filed:  )une  29, 1994. 

d.  Applicant:  Peimsylvania 
Hydroelectric  Development 
Corporation. 

e.  Name  of  Project:  Easton  Raubsville 
Project. 

f.  Location:  Located  at  the  existing 
Easton  Dam  in  Northhampton  County, 
Pennsylvania,  on  the  Lehigh  River, 
which  is  a  tributary  of  the  Delaware 
River. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Larry  Gleeson, 
P.O.  Box  402.  Belfast.  ME  04915.  (207) 
338-2131.  (207)  338-2507— FAX. 

i.  FERC  Contact:  Diane  M.  Murray, 
(202) 219-2682. 

j.  Comment  Date:  August  26, 1994. 

k.  Description  of  Project:  The  licensee 
states  that  the  project  is  infeasible  to 
construct  at  this  time. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

Standard  Paragraphs 

A2.  Development  Application — Any 
quali^ed  apphcant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 


development  apphcation,  or  a  notice  of 
intent  to  file  sudi  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  developn>ent  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  comf)eting  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  tne 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
prehminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  apphcation  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A8.  Preliminary  Permit — Public 
notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  applications  or 
notices  of  intent.  Any  competing 
preliminary  permit  or  development 
application  or  notice  of  intent  to  file  a 
competing  preliminary  permit  or 
development  application  must  be  filed 
in  resfHjnse  to  and  in  compliance  with 
the  public  notice  of  the  initial 
preliminary  permit  application.  No 
competing  applications  or  notices  of 
intent  to  file  comf>eting  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  sf)ecify  the  exact  name, 
business  addre.ss,  and  telephone  numb<'r 
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of  the  prospective  app  licant.  and  must 
include  an  unequivoci  \\  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  |  )reliminary 
permit  application  or  i  developiDent 
application  (specify  vwich  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicai  t(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminar  r  permit,  if  issued, 
does  not  authorize  cor  struction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  Thfe  work  proposed 
under  the  preliminarylpermit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  prep  iration  of  a 
development  applicati  on  to  construct 
and  operate  the  projec  . 

B.  Comments,  Prote;  ts.  or  Motions  to 
Intervene — Anyone  mi  ly  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordan<  e  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  38;  .210,  .211.  .214. 
In  determining  the  ap[  ropriate  action  to 
take,  the  Commission  will  coasider  all 
protests  or  other  comn  ents  filed,  but 
only  those  who  file  a  r  lotion  to 
intervene  in  accordant  e  with  the 
Commission's  Rules  may  become  a 
pajty  to  the  proceedin] ;.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  befo^  the  specified 
comment  date  for  the  iarticular 
application. 

Bl.  Protests  or  Motic  ns  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Ru  les  of  Practice 
and  Procedure.  18  CFf  385.210, 
385.211.  and  385.214.  n  determining 
the  appropriate  action  :o  take,  the 
Commission  will  cons  der  all  protests 
filed,  but  only  those  w  lo  file  a  motion 
to  intervene  in  accords  nee  with  the 
Commission's  Rules  m  ay  become  a 
party  to  the  proceedin( .  Any  protests  or 
motions  to  intervene  n  ust  be  received 
on  or  before  the  speciii  ed  deadline  dale 
for  the  particular  appli[:ation. 

C.  Filing  and  Servia  of  Responsive 
Documents — Any  filin  "s  must  bear  in 
all  capital  letters  the  tifle 
"COMMENTS  ".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 

'COMPETING  APPUQATION". 
"PROTEST",  "MOTIOK  TO 
INTERVENE",  as  appli  ^ble,  and  the 
Project  Number  of  the  )articular 
application  to  which  tl  e  fiUng  refers. 
Any  of  the  above-name  d  documents 
must  be  filed  by  provic  ing  the  original 
and  the  number  of  cop  es  provided  by 
the  Commission's  regu  ations  to:  The 


Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington.  D.C  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  ana  Servic-e  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E,  Washington. 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Appbcant's  representatives. 

D8.  failing  and  ifcrvice  of  Responsive 
Documents — ^The  applicaticn  is  not 
ready  for  envirorunental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmentaj  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  fihngs  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPUCATION. "  or  "COMPETING 
APPLICATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  lihe  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 


385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426.  An  additional  copy  must  be 
.sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

El.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to;  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to  . 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  1027,  atthe  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.'    . 

Dated:  July  13, 1994.  Washington.  DC 
Lois  D.  GasheU. 
Secretary. 
(FR  Doc  94-17438  Filed  7-18-94;  8:45  am] 

BILUNO  COOe  WIT-OI-P 


[Docket  No.  RP94-<}1 9-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  13,  1994. 

Take  notice  that  on  July  11, 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
August  1,  1994: 

Original  Sheet  No,  98E  I 

Eleventh  Revised  Sheet  No.  20A 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  provide  for  the  recovery 
of  certain  transition  costs  associated 
with  upstream  capacity  retained  by 
Algonquin.  Specifically,  Algonquin 
seeks  to  recover  Account  no.  858 
stranded  costs  billed  to  Algonquin  by 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  Algonquin  requests  that 
the  Commission  waive  Section  154.22  of 
the  Commission's  regulations  to  the     - 
extent  that  may  be  necessary  to  place 
these  tariff  sheets  into  effect  as 
requested. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  p>erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  20, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
in  the  Public  Reference  Room.    > 
Lois  D.  Casheil, 
Secretary. 
IFR  Doc.  94-17469  Filed  7-18-94:  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  Nq.  RP94-258-001] 

Canyon  Creek  Compression  Co.; 
Compliance  Fifing 

July  13, 1994. 

Take  notice  that  on  July  8, 1994, 
Canyon  Creek  Compression  Company 
(Canyon  Creek)  tendered  for  filing  to  be 
a  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Substitute  First 
Revised  Sheet  Nos.  147  and  148,  and 
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[Docket  No.  RP94-<}1 9-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  13. 1994. 

Take  notice  that  on  July  11, 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
August  1, 1994: 

Original  Sheet  No,  98E  I 

Eleventh  Revised  Sheet  No.  20A 

Algonquin  states  that  the  purpose  of 
this  niing  is  to  provide  for  the  recovery 
of  certain  transition  costs  associated 
with  upstream  capacity  retained  by 
Algonquin.  Specifically,  Algonquin 
seeks  to  recover  Account  no.  858 
stranded  costs  billed  to  Algonquin  by 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  Algonquin  requests  that 
the  Commission  waive  Section  154.22  of 
the  Commission's  regulations  to  the     - 
extent  that  may  be  necessary  to  place 
these  tariff  sheets  into  effect  as 
requested. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  20, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
in  the  Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  94-17469  Filed  7-18-94;  8:45  am) 

BILLING  CODE  6717-01-M  '      ' 


[Docket  No.  RP94-258-001]  |  ' 

Canyon  Creek  Compression  Co.; 
Compliance  Filing 

July  13, 1994. 

Take  notice  that  on  July  8, 1994, 
Canyon  Creek  Compression  Company 
(Canyon  Creek)  tendered  for  filing  to  be 
a  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Substitute  First 
Revised  Sheet  Nos.  147  and  148,  and 


Substitute  Original  Sheet  No.  148A, 
with  a  proposed  effective  date  of  June 
23, 1994. 

Canyon  Creek  states  that  the  purpose 
of  the  filing  is  to  comply  with  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  "Order 
Accepting  Certain  Tariff  Sheets,  Subject 
to  Conditions,  and  Rejecting  Other 
Tariff  Sheets"  issued  Jime  23, 1994 
relating  to  the  :  (1)  Definition  of  Short- 
Term  Prearranged  Releases,  and  (2) 
deadlines  for  submission  of  capacity 
release  requests  for  first  of  the  month 
service  and  the  starting  and  ending 
times  for  open  seasons. 

Canyon  Creek  requests  whatever 
waivers  may  be  necessary  to  permit  the 
proposed  tariff  sheets  to  become 
effective  June  23, 1994. 

Canyon  Creek  states  that  copies  of  its 
filing  were  served  on  all  parties  to  this 
proceeding,  jurisdictional  transportation 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  §  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  July  20,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-17462  Filed  7-18-94;  8:45  ami 
BILUNG  CODE  8717-01-M 

[Docket  No.  RP94-31 5-000]     ■ 

Columbia  Gas  Transmission  Corp.; 
Petition  for  Approval  of  Stipulation 

July  13, 1994. 

•  Take  notice  that  on  July  8, 1994, 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  Columbia 
Gas  Transmission  Corporation 
(Columbia)  filed  a  petition  requesting 
that  the  Commission  issue  an  order 
approving  ^stipulation  entered  igto  by 
Columbia  and  Wyoming  Interstate 
Company,  LTD.  (WIC)  on  April  26, 
1994.  Columbia  states  that  the 
stipulation  terminates  Columbia's 
contractual  obligations  imder  its  firm 
transportation  contract  between 
Columbia  and  WIC  through  the  pajment 
of  a  negotiated  exit  fee  by  Columbia  to 
WIC  in  consideration  for  WlC's 


agreement  to  the  termination  and 
abandonment  of  WIC's  services  to 
Columbia  pursuant  to  said  contract. 

The  stipulation  is  contingent  upon 
Bankruptcy  Court  and  Commission 
approval,  including  Commission 
approval  of  Columbia's  full  recoverj'  of 
the  exit  fee  paid  to  WIC  from 
Columbia's  customers. 

Comments  on  the  settlement,  as  well 
as  motions  to  intervene  or  protests 
should  be  filed  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  on  or  before  August  2. 1994. 
Reply  comments  should  be  filed  on  or 
before  August  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  petition  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-17464  Filed  7-18-94;  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP94-31 6-000] 

Columbia  Gas  Transmission  Corp.; 
Petition  for  Approval  of  Stipulation 

luly  13,1994, 

"Take  notice  that  on  July  8, 1994, 
pursuant  to  Rule  207  of  the 
Commission's  Rule  of  Practice  and 
Procedure,  18  CFR  385.207,  Columbia 
Gas  Transmission  Corporation 
(Columbia) 'filed  a  petition  requesting 
that  the  Commission  issue  an  order 
approving  a  stipulation  entered  into  by 
Columbia  and  "Trailblazer  Pipeline 
Company  (Trailblazer)  on  May  10,  1994 
Columbia  states  that  the  stipulation 
terminates  Columbia's  contractual 
obligations  under  its  firm  transportation 
contracts  between  Columbia  and 
Trailblazer  through  the  payment  of  a 
negotiated  exit  fee  by  Columbia  to 
Trailblazer  in  consideration  for 
Trailblazer's  agreement  to  the 
termination  and  abandonment  of 
Trailblazer's  services  to  Columbia 
pursuant  to  said  contracts. 

The  stipulation  is  contingent  upon 
Bankruptcy  Court  and  Commission 
approval,  including  Commission 
approval  of  Columbia's  full  recovery 
from  Columbia's  customers  of  the  exit 
fee  paid  to  Trailblazer. 

Comments  on  the  settlement,  as  well 
as  motions  to  intervene  or  protests 
should  be  filed  with  the  Federal  Energv 
Regulatory  Commission,  825  North 
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Capitol  Street.  NE.,  Washington,  DC 
20426.  on  or  before  ^ugust  2, 1994. 
Reply  comments  should  be  filed  on  or 
before  August  12. 19$4.  Protests  will  be 
considered  by  the  Copimission  in 
determining  the  appriopriate  action  to  be 
taken,  but  will  not  serve  to  make 


file  with  the 
ivailable  fur  public 


protestants  parties  to  the  proceeding. 

Any  person  wishing  o  become  a  party 

must  file  a  moticm  to  intervene.  Copies 

of  this  petition  are  or 

Commission  and  are 

inspection. 

Lois  D.  CasbeU. 

Setretaty. 

|FR  Doc.  94-17465  File|  7-18-94;  8:45  ami 

BILLmC  COOe  C717-01-M 


[Docket  No.  RP94-317-  000] 

Columbia  Gas  TransUiission  Corp.; 
Petition  for  Approve  of  Stipulation 

luiy  13.1994. 

Take  notice  that  or  July  8.  1994, 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  3{  5.207.  Columbia 
Gas  Transmission  Co  poration 
(Columbia)  filed  a  pe  ition  requesting 
that  the  Commisssior 
approving  a  stipulation  entered  into  by 
Columbia  ^d  Natura  1  Gas  Pipeline 
Company  of  America  ( 
26. 1994.  Columbia  s  ates  that  the 
stipulation  terminate  >  Columbia's 
contractual  obiigatioi  is  under  its 
transportation,  exchange,  and 
assignment  contracts  between  Columbia 
and  NGPL  through  th  b  payment  of  a 
negotiated  exit  fee  by  Columbia  to  NGPL 
in  consideration  for  flGPL's  agreement 
to  the  termination  an  i  abandonment  of 
.NGPL's  services  to  Cdlumbia  under 
Contract  No.  27864-(  ;N  (X-134). 


anil 


)i; 


The  stipulation  is 
Bankruptcy  Court 
approval,  including 
approval  of  Columb 
from  Columbia's 
fee  paid  to  NGPL. 

Comments  on  the 
as  motions  to  intervetie 
should  be  filed  with 
Regulatory  Comm 
Capitol  Street,  NE., 
20426.  on  or  before 
Reply  comments  should 
before  August  12, 
considered  by  the 
determining  the  apprpp 
taken,  but  will  not 
protestants  parties  to 
.\r:y  person  wishing 
must  file  a  motion  to 
of  this  petition  are  or 


qontingent  upon 

Commission 
(Jommission 
s  full  recovery 
customers  of  the  e.xit 


seA' 


ussi  an 
V  ashi 
.^ug 


settlement,  as  well 
or  protests 
he  Federal  Energv 
825  North 
ington.  DC 
ust  2, 1994. 
be  filed  on  or 
1944.  Protests  will  be 
Copimission  in 

riale  action  to  be 
e  to  make 
the  proceeding. 
0  become  a  party 
inter\'ene.  Copies 
file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-17466  Filed  7-18-94;  8:45  ami 

BILUNG  COOE  eTIT-OI-U 


[Docket  No.  RP94-318-O00] 

Columbia  Gas  Transmission  Corp.; 
Petition  for  Approval  of  Stipulation 

July  13. 1994. 

Take  notice  that  on  July  11.  1994. 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207,  Columbia 
Gas  Transmission  Corporation 
(Columbia)  filed  a  petition  requesting 
that  the  Commission  issue  an  order 
approving  a  stipulation  entered  into  by 
Columbia  and  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on  June 
20,  1994.  Columbia  states  that  the 
stipulation  terminates  Columbia's 
contractual  obligations  under  a  firm 
transportation  contract  between 
Columbia  and  Transco  through  the 
payment  of  a  negotiated  exit  fee  by 
Columbia  and  Transco  in  consideration 
for  Transco's  agreement  to  the 
termination  and  abandonment  of 
Transco's  services  to  Columbia  pursuant 
to  said  contract. 

The  stipulation  is  contingent  upon 
bankruptcy  Court  and  Commission 
approval,  including  Commission 
approval  of  Columbia's  full  recovery 
from  Columbia's  customers  of  the  exit 
fee  paid  to  Transco. 

Comments  oh  the^ettlement,  as  well 
as  motions  to  intervene  or  protests 
should  be  filed  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  on  or  before  August  2.  1994. 
Reply  comments  should  be  filed  on  or 
before  August  12. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  njotion  to  intervene.  Copies 
of  this  petition  are  on  file  a  motion  to 
intervene.  Copies  of  this  petition  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
jFR  Doc.  94-17467  Filed  7-18-94;  8:45  ami 

BILLING  COOe  6717-Ot-M 


[Docket  No.  RP94-2S5-001] 

Natural  Gas  Pipeline  Company  of 
America;  Compliance  Filing 

July  13. 1994. 

■Take  notice  that  on  July  8. 1994. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  a  part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  Substitute  First " 
Revised  Sheet  Nos.  297  and  298,  with  a 
proposed  effective  date  of  June  23, 1994. 

Natural  states  that  the  purpose  of  the 
filing  is  to  comply  with  the  Federal    ' 
Energy  Regulatory  Commission's 
(Commission)  "Order  Accepting  Certain 
Tariff  Sheets.  Subject  to  Conditions,  and 
Rejecting  Other  Tariff  Sheets"  issued 
June  23, 1994  relating  to  the:  (1) 
Definition  of  Short-Term  Prearranged 
Releases,  and  (2)  deadlines  for 
submission  of  capacity  release  requests 
for  first  of  the  month  service  and  the 
starting  and  ending  times  for  open 
seasons. 

Natural  requests  whatever  waivers 
may  be  necessary  to  permit  the 
proposed  tariff  sheets  to  become 
effective  June  23,  1994. 

Natural  states  that  copies  of  its  filing 
were  served  on  all  parties  to  this 
proceeding,  jurisdictional  transportation 
customers  and.interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory- Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  July  20, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-17459  Filed  7-18-94;  8:45  ami 

BILLING  COOE  671-7-01 -M 


[Docket  No.  RP94-31 3-001] 

Natural  Gas  Pipeline  Co.  of  America; 
Proposed  Changes  In  FERC  Gas  Tariff 

July  13, 1994. 

"Take  notice  that  on  July  8. 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1.  First  Revised 
Sheet  No.  149.\,  to  be  effective  August 
4.  1994. 


Natural  states  that  the  purpose  of  the 
filing  is  to  add  subsection  (f)  to  Section 
7.2  of  Rate  Schedule  S-1  to  provide 
Shippers  the  option  to  utilize  confirmed 
nominated  injections  under  Rate 
Schedule  S-1  to  balance  volumes  taken 
at  delivery  points  in  excess  of  confirmed 
nominated  deliveries. 

Natural  requested  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheet  to  become  effective  August  4, 
1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  transportation  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §385.211 
of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
fileid  on  or  before  July  20, 1994;  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  fiJe  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  O.  Cashell. 
Secretary. 

[FR  Doc.  94-17463  Filed  7-18-94:  8:ij5  ami 
BILLING  COOE  «717-01-M 


[Docket  No.  MT94-8-000] 

Sea  Robin  Pipeline  Co.;  Proposed 
Changes  to  FERC  Gas  Tariff 

July  13. 1994. 

Take  notice  that  on  July  11.  1994.  Sea 
Robin  Pipeline  Company  (Sea  Robin) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
August  1, 1994: 

Second  Revised  Sheet  No.  1 
First  Revised  Sheet  Nos.  49-52 
First  Revised  Sheet  No.  55 
First  Revised  Sheet  No.  58 
Second  Revised  Sheet  No.  77 
First  Revised  Sheet  No.  193 

Sea  Robin  states  that  the  purpose  of 
this  filing  is  to  revise  its  tariff  to  comply 
with  the  changes  made  to  the  marketing 
affiliate  reporting  requirements  by  the 
Commission's  Order  No.  566.  Sea  Robin 
has  requested  all  waivers  necessary  to 
make  these  sheets  effective  August  1 , 
1 994.  the  effective  date  of  Order  No. 
566. 

Sea  Robin  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
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Natural  states  that  the  purpose  of  the 
filing  is  to  add  subsection  (f)  to  Section 
7.2  of  Rate  Schedule  S-1  to  provide 
Shippers  the  option  to  utilize  confirmed 
nominated  injections  under  Rate 
Schedule  S-1  to  balance  volumes  taken 
at  delivery  points  in  excess  of  confirmed 
nominated  deliveries. 

Natural  requested  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheet  to  become  effective  August  4, 
1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  transportation  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  §385.211 
of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  July  20, 1994;  Protests 
wrill  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary.  -  \ 

[FR  Doc.  94-17463  Filed  7-18-94:  8:^5  ami 
BILLING  CODE  <717-6l-M  1 


[Docket  No.  MT94-8-000] 

Sea  Robin  Pipeline  Co.;  Proposed 
Changes  to  FERC  Gas  Tariff 

luly  13. 1994. 

Take  notice  that  on  July  11,  1994,  Sea 
Robin  Pipeline  Company  (Sea  Robin) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
August  1,1994: 

Second  Revised  Sheet  No.  l 
First  Revised  Sheet  Nos.  49-52 
First  Revised  Sheet  No.  55 
First  Revised  Sheet  No.  58 
Second  Revised  Sheet  No.  77 
First  Revised  Sheet  No.  193 

Sea  Robin  states  that  the  purpose  of 
this  filing  is  to  revise  its  tariff  to  comply 
with  the  changes  made  to  the  marketing 
affiliate  reporting  requirements  by  the 
Commission's  Orider  No.  566.  Sea  Robin 
has  requested  all  waivers  necessary  to 
make  these  sheets  effective  August  1, 
1994.  the  effective  date  of  Order  No. 
566. 

Sea  Robin  states  that  copies  of  the 
filing  will  be  served  upoii  its  shippers 
and  interested  state  commissions. 

.  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Pradice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before  July 
20. 1994.  Protests  will  not  be  considered 
by  the  Commission  in  determining  the 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-17457  Filed  7-18-94;  8:45  am) 
BILUNC  CODE  6717-01-M 


IDocket  No.  MT94-7-000] 

South  Georgia  Natural  Gas  Company; 
Proposed  Changes  to  FERC  Gas  Tariff 

July  13. 1994. 

take  notice  that  on  July  11. 1994, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  C^s  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  be  effective  August  1, 
1994: 

First  Revised  Sheet  No.  1 
First  Revised  Sheet  Nos.  21-23 
First  Revised  Sheet  Nos.  39-40 
First  Revised  Sheet  No.  62 
First  Revised  Sheet  Nos.  77-78 
First  Revised  Sheet  Nos.  101-104 
First  Revised  Sheet  No.  106 
^  First  Revised  Sheet  No.  121 

South  Georgia  states  that  the  purpo.se 
of  this  filing  is  to  revise  its 
transportation  tariff  to  comply  with  the 
changes  made  to  the  marketing  affiliate 
reporting  requirements  by  the 
Commission's  Order  No.  566.  South 
Georgia  has  requested  all  waivers 
necessary  to  make  these  sheets  effective 
August  1. 1994,  the  effective  date  of 
Order  No.  566. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  filed  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  or  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before  July 
20, 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 


motion  to  intervene.  Copies  of  this  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  CasheU. 

Secretary. 

IFR  Doc.  94-17456  Filed  7-18-94;  8:45  ami 

BILUNG  COOE  6717-01-M 


[Docket  No.  MT94-6-000] 

Southern  Natural  Gas  Company; 
Proposed  Changes  to  FERC  Gas  Tariff 

July  13.  1994. 

Take  notice  that  on  July  11,  1994. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1.  the  following  tariff  sheets 
to  be  effective  August  1,  1994: 

First  Revised  Sheet  Nos.  99-101 
First  Revised  Sheet  Nos.  182-183 
First  Revised  Sheet  No.  191 
First  Revised  Sheet  Nos.  215-219 
First  Revised  Sheet  No.  223 
First  Revised  Sheet  Nos.  232-235 
First  Revised  Sheet  No.  260 

Southern  states  that  the  purpose  of 
this  filing  is  to  revise  its  transportation 
tariff  to  comply  with  the  changes  made 
to  the  marketing  affiliate  reporting 
requirements  by  the  Commission's 
Order  No.  566.  Southern  has  requested 
all  waivers  necessary  to  make  these 
sheets  effective  August  1, 1994,  the 
effective  date  of  Order  No.  566. 

Southern  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before  July 
20, 1S94.  Protests  will  not  be  considered 
by  the  Commission  in  determining  the 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc,  94-17455  Filed  7-18-94;  8:45  ani| 
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Stingray  Pipeline  < 
Rling 


.;  Compliance 


July  13. 1994. 

Take  notice  that  dn  July  8, 1994, 
Stingray  Pipeline  cimpany  (Stingray) 
tendered  for  filing  t^  be  a  pwrt  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1.  Substitute  Fiist  Revised  Sheet 
Nos.  156  and  157,  and  Substitute 
Original  Sheet  No.  157A,  with  a 
proposed  effective  qate  of  June  23, 1994. 

Stingray  states  thit  the  purpose  of  the 
filing  is  to  comply  with  the  Federal 
Energy  Regulatory  (Jommission's 
(Commission)  "Order  Accepting  Certain 
Tariff  Sheets,  Subje  :t  to  Conditions,  and 
Rejecting  Other  Tar  ff  Sheets"  issued 
June  23. 1994  relatii  ig  to  the:  (1) 
Definition  of  Short-'  Term  Prearranged 
Releases,  and  (2)  deidUnes  for 
submission  of  capa<  ity  release  requests 
for  first  of  the  mont  i  service  and  the 
starting  and  ending  limes  for  open 
seasons. 

Stingray  requests  whatever  waivers 
may  be  necessary  tc  permit  the 
proposed  tariff  sheets  to  become 
effective  June  23,  1^94. 

Stingray  states  that  copies  of  its  filing 
were  served  on  all  {arties  to  this 
proceeding,  jurisdic  tional  transportation 
customers  and  intei  ested  state 
regulatory  agencies. 

Any  person  desir  ng  to  protest  said 
filing  should  file  a  [irotest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  ^reet.  NE., 
Washington,  DC  20-126.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  c  r  before  July  20. 
1994.  Protests  will  ie  considered  by  the 
Commission  in  determining  the 
appropriate  action  t  q  be  taken,  but  will 
not  serve  to  make  U  e  protestants  parties 
to  the  proceeding.  I  jiy  person  wishing 
to  become  a  party  n  ust  file  a  motion  to 


intervene.  Copies  o 

file  with  the  Comm 

available  for  public 

public  reference  ro<  m. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  94-17460  Fijsd  7-l»-94;  8:45  am] 

BILUNG  CODE  S717-01-M 


[Docket  No.  RP94-32  MMO] 


Trailblazer  PipelirM 
Changes  in  FERC 


(in 


|uiy  13, 1994. 

Take  notice  that 
Trailblazer  Pipelin« 
(Trailblazer)  tender ;d 
pari  of  its  FERC  Ga; 


this  fihngare  on 
ssion  and  are 
insp)ection  in  the 


Co.;  Proposed 
( las  Tariff 


July  11, 1994. 
Company 

for  filing  to  be  a 
Tariff,  Third 


Revised  Volume  No.  1,  First  Revised 
Sheet  No.  124,  with  a  proposed  effective 
date  of  August  26, 1994. 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to  modify  the  first-of-the- 
month  deadline  of  its  Tariff  to  permit 
nominations  up  until  10:00  a.m.  on  the 
last  business  day  preceding  the  first  day 
of  the  month. 

Trailblazer  requested  whatever 
waivers  may  be  necessary  to  permit  the 
tariff  sheet  to  become  effective  August 
26, 1994. 

Trailblazer  states  that  a  copy  of  the 
filing  was  mailed  to  Trailblazer*^ 
jurisdictional  transportation  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  July  20, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  mak« 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-1746,8  Filed  7-18-94:  8:45  am) 
BILUNG  CODE  C717-01-M 


[Docket  No.  RP94-257-001J 

Trailblazer  Pipeline  Co.;  Compliance 

Filing 

July  13, 1994. 

Take  notice  that  on  July  8,  1994, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  to  be  a 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Substitute  First 
Revised  Sheet  Nos.  155  and  156,  and 
Substitute  Original  Sheet  No.  156A. 
with  a  proposed  effective  date  of  June 
23, 1994. 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to  comply  with  die  Federal 
Energy  Regulatory  Commission's 
(Commission)  "Chtler  Accepting  Certain 
Tariff  Sheets.  Subject  to  Conditions,  and 
Rejecting  Other  Tariff  Sheets"  issued 
June  23, 1994  relating  to  the:  (1) 
Definition  of  Short-Term  Prearranged 
Releases,  and  (2)  deadlines  for 
submission  of  capacity  release  requests 
for  first  of  the  month  service  and  the 


starting  and  ending  times  for  open  ' 
seasons. 

Trailblazer  requests  whatever  waivers 
may  be  necessary  to  permit  the 
proposed  tariff  sheets  to  become 
effective  June  23, 1994. 

Trailblazer  states  that  copies  of  its 
filing  were  served  on  all  parties  to  this 
proceeding,  jurisdictional  transportation 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  £)C  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  July  20, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  94-17461  Filed  7-18-94;  8:45  am] 

BILUNG  COOE  STIT-OI-M 

[Docket  Na  TQ94-3-35-000] 

West  Texas  Qds,  Inc.;  Notice  of  Filing 

July  13, 1944. 

Take  notice  that  on  July  8, 1994,  West 
Texas  Gas,  Inc  (WTG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Eleventh 
Revised  Sheet  No.  4,  proposed  to  be 
effective  July  1, 1994. 

WTG  states  that  this  tariff  sheet  and 
the  accompanying  explanatory 
schedules  constitute  WTG's  quarterly 
PGA  filing  submitted  in  accordance 
with  the  Commission's  purchased  gas 
adjustments  regulations.  WTG's 
transmittal  letter  requests  leave  to  file 
out-of-time  this  tariff  sheet  and  further 
requests  waiver  of  the  Commission's 
regulations  to  the  extent  necessary  to 
allow  the  proposed  rates,  which  reflect 
a  reduction  from  WTG's  currently 
effective  rates,  to  become  effective  on 
July  1.1994. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG's  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  EXD  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 


Procedure.  18  CFR  385.211  and  385.214. 

All  such  motions  or  protests  should  be 

filed  on  or  before  July  20. 1994.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make  the 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  1>.  Cashell,  | 

Secretary. 

IFR  Doc.  94-17458  Filed  7-18-94:  8:45  am) 

BILUNG  CODE  671 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-5015-2] 

Proposed  Administrative  Cost 
Recovery  Settlement  ^rsuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

AGENCY:  Environmental  Protection  i 

Agency.  "         -.  [ 

ACTION:  Notice;  request  for  public 
comment. 


SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act.  as' 
amended  ("CERCLA"),  notice  is  hereby 
given  of  a  proposed  administrative  cost 
recovery  settlement  under  Section 
122(h)(1)  of  CERCLA  concerning  the 
Middletown  Airfield  Site  in  Dauphin 
County,  Pennsylvania,  which  was 
signed  by  the  EPA  Regional 
Administrator,  Region  III,  on  June  21, 
1994.  The  settlement  resolves  an  EPA 
claim  under  Section  107(a)  of  CERCLA 
against  the  U.S.  Air  Force.  The 
settlement  requires  the  settling  party  to 
pay  $3,960,958.89  to  the  Hazardous 
Substance  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
C:hestnut  Building,  Philadelphia.  PA 
19107.  ; 
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Procedure.  18  CFR  385.211  and  385.214. 

All  such  motions  or  protests  should  be 

filed  on  or  before  July  20, 1994.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make  the 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  I>.  Cashell,  I 

Secretary. 

|FR  Doc.  94-17458  Filed  7-18-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-5015-2] 

Proposed  Administrative  Cost 
Recovery  Settlement  Pursuant  to  the 
Comprehensive  Environfjiental 
Response,  Compensation,  and  Liability 
Act 

AGENCY:  Environmental  Protection  I 
Agency.  .. 

ACTION:  Notice;  request  for  public'    i 
comment.  ' 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  as ' 
amended  ("CERCLA"),  notice  is  hereby 
given  of  a  proposed  administrative  cost 
recovery  settlement  under  Section 
122(h)(1)  of  CERCLA  concerning  the 
Middletown  Airfield  Site  in  Dauphin 
County.  Pennsylvania,  which  was    T 
signed  by  the  EPA  Regional 
Administrator,  Region  ID,  on  June  21. 
1994.  The  settlement  resolves  an  EPA 
claim  under  Section  107(a)  of  CERCLA 
against  the  U.S.  Air  Force.  The 
settlement  requires  the  settling  party  to 
pay  $3,960,958.89  to  the  Hazardous 
Substance  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
dist;lose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  III.  841 
Chestnut  Building,  Philadelphia.  PA 
19107,  i 


DATES:  Comments  must  be  submitted  on 
or  before  August  18. 1994. 

ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building, 
Philadelphia,  PA  19107.  A  copy  of  the 
proposed  settlement  may  be  obtained 
fitjm  Suzanne  Canning,  Regional  Docket 
Clerk  (3RCO0),  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia.  PA 
19107.  Comments  should  reference  the 
Middletown  Airfield  Site.  Dauphin 
County.  Pennsylvania  and  EPA  Docket 
No.  ra-94-14-DC  and  should  be 
forwarded  to  Suzanne  Canning  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  M.  Bulatao  (3RC23),  Assistant 
Regional  Counsel.  U.S.  Environmental 
Protection  Agency.  841  Chestnut 
Building.  Philadelphia,  PA  19107,  (215) 
597-8448. 

Dated;  June  21, 1994. 
Peter  H.  Kostmayer, 

Regional  Administrator,  U.S.  Environmental 

Protection  Agency.  Region  III. 

IFROoc.  94-17550  Filed  7-18-94;  8:45  am] 

BILUNG  CODE  6560-60-M 


[FRL-5015-4] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  To  Comment 
Regarding:  Kansas  City  Power  &  Light 
Company,  La  Cygne,  KS 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 
ACTION:  Notice  of  Proposed 
Administrative  Penahy  Assessment  and 
Opportunity  to  Comment  regarding 
Kansas  City  Power  &  Light  Company,  La 
Cygne,  Kansas. 

SUMMARY:  EPA  is  providing  notice  of 
proposed  administrative  penahy 
assessment  for  alleged  violations  of  the 
Federal  Water  Pollution  Control  Act, 
commonly  referred  to  as  the  "Clean 
Water  Act".  33  U.S.C.  1251.  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  proposed  assessment. 

Under  Section  311  of  the  Clean  Water 
Act,  33  U.S.C  1321,  EPA  is  authorized 
to  issue  orders  assessing  civil  p>enalties 
for  various  violations  of  the  Act.  EPA 
may  issue  such  orders  after  filing  a 
Complaint  commencing  either  a  Class  I 
or  Class  II  penalty  proceeding.  EPA 
provides  public  notice  of  the  proposed 
assessment  pursuant  to  33  U.S.C 
1321(b)(6)(C). 


Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits, 
40  CFR  part  22.  The  procedures  by 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  n  order 
or  participate  in  a  Class  II  proceeding 
are  set  forth  at  40  CFR  22.38.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  II  order  is  thirty 
(30)  days  after  issuance  of  public  notice. 

On  March  29, 1994.  EPA  commenced 
the  following  Class  II  proceedings  for 
the  assessment  of  penalties  by  filing 
with  the  Regional  Hearing  Clerk.  U.S. 
Environmental  Protection  Agency. 
Region  VII,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101,  (913)  551- 
7630.  the  following  Complaint: 

In  the  Matter  of  Kansas  City  Power  & 
Light  Co..  La  Cygne.  Kansas.  EPCRA 
Docket  No.  VII-94E-033  and  CWA 
Docket  No.  VII-94-W-0001. 

The  Complaint  proposes  a  penalty  of 
$10,000  for  the  discharge  of  a  hazardous 
substance  under  the  authority  of  Section 
311  of  the  Clean  Water  Act.  33  U.S.C. 
1321. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaints  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessments,  or 
otherwise  participate  in  the  proceedings 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  records  for  the 
proceedings  are  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  files  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  Kansas  City  Power  and 
Light  Company,  La  Cygne,  Kansas  is 
available  as  part  of  the  administrative 
records,  subject  to  provisions  of  law 
restricting  public  disclosure  of 
confidential  information.  In  order  to 
provide  opportunity  for  public 
comment,  EPA  will  issue  no  final  orders 
assessing  penalties  in  these  proceedings 
prior  to  thirty  (30)  days  from  the  date  of 
this  notice. 

Dated:  June  29, 1994. 
VViUiam  Rice. 

Acting  Regional  Administrator. 
IFR  Doc  94-17557  Filed  7-18-94;  8:45  am) 
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(FRL-6015-61 

Clean  Water  Act  Cbss  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  To  Comment 
Regarding:  TexacQ  Trading  and 
Transportatk>n,  Ind.,  El  Dorado,  KS 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 
action:  Notice  of 
Administrative  Pe 
Opportunity  to  Coi 
Texaco  Trading  an 
Inc.,  El  Dorado,  Ka 


oposed 

Ity  Assessment  and 
ent  regarding 

Transportation, 
sas. 


»to 


SUMMARY:  EPA  is  p^viding  notice  of 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Federal  Water  PollJ^tion  Control  Act. 
commonly  referred  to  as  the  "Clean 
Water  Act",  33  U.S  C.  1251.  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  pn  >posed  assessment. 

Under  33  U^.C    321.  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  virious  violations  of 
the  Act.  EPA  may  is  sue  such  orders  after 
filing  a  Complaint  i  ommendng  either  a 
Class  I  or  Gass  II  p  fnalty  proceeding. 
EPA  provides  publi  c  notice  of  the 
proposed  assessmei  it  pursuant  to  33 
U.S.C  1321lb)l6)(C  . 

Qass  n  proceedii  gs  are  conducted 
under  EPA's  Conso  idated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civi  Penalties  and  the 
Revocation  and  Su<  pension  of  Permits, 
40  CFR  Part  22.  Th(  >  procedures  by 
which  the  public  tt  ay  submit  written 
comment  on  a  prop  osed  Class  II  order 
or  participate  in  a  (  lass  D  proceeding 
are  set  forth  at  40  C  FR  22.38.  The 
deadline  for  submit  ting  public  comment 
on  a  proposed  Clas  ;  II  order  is  thirty 
(30)  days  after  issui  nee  of  public  notice. 

On  May  23. 1994 ,  Environmental 
Protection  Agency  rommenced  the 
following  Class  D  p  roceedings  for  the 
assessment  of  pena  ties  by  filing  with 
the  Regional  Hearii  g  Clerk,  U.S. 
Environmental  Pro'  ection  Agency, 
Region  VII,  726  Mil  inesota  Avenue, 
Kansas  City,  Kansa  ;  66101,  (913)  551- 
7630,  the  following  Complaint: 
In  the  Matter  of  Te:  aco  Trading  and 

Transportation,  I  ic.  El  Dorado, 

Kansas,  Docket  h  o.  Vn-93-VV-O003. 

The  Complaint  p  -eposes  a  [>enalty  of 
$120,000  for  the  di:  charge  of  oil  under 
the  authority  of  Section  311  of  the  Clean 
Water  Act,  33  U.S.C.  1321. 
FOR  FURTHER  INFORI  tATION  COffTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidatec  Rules,  review  the 
Complaints  or  othe  r  documents  filed  in 
this  proceeding,  co  nment  upon  the 
proposed  penalty  a  jsessments,  or 
otherwise  participc!  te  in  l.^e  proceedings 


should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  records  for  the 
proceedings  are  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  files  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  Texaco  Trading  and 
Transportation,  Inc..  El  Dorado,  Kansas 
is  available  as  part  of  the  administrative 
records,  subject  to  provisions  of  law 
restricting  public  disclosure  of 
confidential  information.  In  order  to 
provide  opportunity  for  public 
comment,  EPA  will  issue  no  final  orders 
assessing  penalties  in  these  proceedings 
prior  to  thirty  (30)  days  from  the  date  of 
this  notice. 

Dated:  |une  29, 1994. 
William  Rice, 

Acting  Fegiona]  Administrator. 

|FR  Doc  94-17558  Filed  7-18-94;  8:45  ami 
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[FRL  5015-6] 

Clean  Water  Act  Class  It:  Proposed 
Administrative  Pertalty  Assessment 
arui  Opportunity  To  Comment 
Regarding:  Kaw  Pipe  Line  Company, 
Russell,  KS 

agency:  Environmental  Protection 
Agency  ("EPA"). 
ACTION:  Notice  of  Proposed 
Administrative  Penalty  Assessment  and 
Opportunity  to  Comment  regarding  Kaw 
Pipe  Line  Company,  Russell,  Kansas. 

SUMMARY:  EPA  is  providing  notice  of 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Federal  Water  Pollution  Control  Act, 
commonly  referred  to  as  the  "Clean 
Water  Act".  33  U.S.C  1251.  EPA  is  also 
providing  notice  of  opfiortunity  to 
comment  on  the  proposed  assessment. 

Under  Section  311  of  the  Clean  Water 
Act,  33  U.S.C.  1321,  EPA  is  authorized 
to  issue  orders  assessing  civil  penalties 
for  various  violations  of  the  Act.  EPA 
may  issue  such  orders  after  filing  a 
Complaint  commencing  either  a  Class  1 
or  Class  II  penalty  proceeding.  EPA 
provides  public  notice  of  the  proposed 
assessment  pursuant  to  33  U.S.C. 
1321(b)(6)(C). 

Class  n  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penahies  and  the 
Revocation  and  Suspension  of  Permits, 
40  CFR  Part  22.  The  procedures  by 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  II  order 
or  participate  in  a  Class  D  proceeding 
are  set  forth  at  40  CFR  22.38.  The 


deadline  for  submitting  public  comment 
on  a  proposed  Qass  n  order  is  thirty 
(30)  days  after  issuance  of  public  notice. 

On  May  25. 1994.  EPA  commenced 
the  following  Class  n  proceedings  for 
the  assessment  of  penalties  by  filing 
with  the  Regional  Hearing  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  VII,  726  Minnesota  Avenue. 
Kansas  City,  Kansas  66101,  (913)  551- 
7630,  the  following  Complaint: 
In  the  Matter  of  Kaw  Pipe  Line 

Company,  Russell,  Kansas,  Docket  No. 

VII-94-W-0002. 

The  Complaint  proposes  a  penalty  of 
Si  25 .000  for  the  discharge  of  oil  under 
the  authority  of  Section  311  of  the  Clean 
Water  Act,  33  U.S.C.  1321. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaints  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessments,  or 
otherwise  participate  in  the  proceedings 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  records  for  the 
proceedings  are  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  files  will  be  open  for 
public  inspection  during  normal 
business  hours.  A41  information 
submitted  by  Kaw  Pipe  Line  Company, 
Russell,  Kansas  is  available  as  part  of 
the  administrative  records,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportunity  for 
public  comment,  EPA  will  issue  no  final 
orders  assessing  penalties  in  these 
proceedings  prior  to  thirty  (30)  days 
from  the  date  of  this  notice. 

Dated:  June  29, 1994. 
William  Rice, 

Acting  Regional  Administrator. 
IFR  Doc  94-17560  Filed  7-18-94;  8:45  aro| 
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[FRI-6016-4J 

Massachusetts  Marine  Sanitation 
Device  Standard;  Petition 

Notice  is  hereby  given  that  a  petition 
has  been  received  from  the  State  of 
Massachusetts  requesting  a 
determination  by  the  Regional 
Administrator.  Environmental 
Protection  Agency,  pursuant  to  Section 
312(0(3)  of  Pub.  L.  92-500  as  amended 
by  Pub.  L  95-217  and  Pub.  L  100-4, 
that  adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  Westport  Harbor  and  the 
East  and  West  Branches  of  the  Westport 


River  that  border  the  Town  of  Westport,  si 

within  the  State  of  Massachusetts  to  c( 

qualify  as  a  "No  Discharge  Area".  pi 

The  State  of  Massachusetts  (MA)  has  w 

certified  that  there  are  two  pump-out  re 

facilities  available  to  service  vessels  in  di 

the  Westport  Harbor  and  the  Westport  nc 

River.  es 

One  pump-out  facility,  which  is  1  p^ 

mobile,  is  located  at  the  Town  Pier  on  h, 

the  north  side  of  the  Westport  Harbor.  „, 

This  facility  has  a  holding  capacity  of  p, 

650  gallons  and  it  is  marked  with  a  JJ, 

yellow  and  maroon  U.S.  EPA  issued  vv 

boat  pump-out  sign.  The  hours  of  ^J 

operation  will  be  upon  request  during  ^V 

the  summer  season  from  Memorial  Day  fp, 

through  Columbus  Day  seven  days  a  „ ' 

week  from  8:00  a.m.  to  2:00  p.m.  byl  u, 

calling  the  Harbormaster's  office  at  (508)     y^ 

636-1105  or  by  radio  on  Channel  9  j 

VHF.  The  mobile  boat  pump-out  has  a  r 

draft  requirement  of  2  feet.  Vessels 

located  in  waters  with  depths  of  less 

than  2  feet  may  need  to  move  to  deeper  J^ 

water  to  be  pumped  out.  The  cost  is  hee  ^ 

and  will  be  absorbed  through  boating  ^° 

licenses  for  the  season.  '" 

Asecondpump-out  facility  will  be  ^^ 

established  at  Tripps  Marina.  The  hours 

of  operation  during  the  summer  season 

from  Memorial  Day  through  Columbus 

Day  are  seven  days  a  week  from  8:0Q 

a.m.  to  5:00  p.m.  Monday  through 

Friday,  and  from  9:00  a.m.  to  5:00  p.m.  I 

Saturday  and  Sunday.  There  is  no  fee  to  Jol 

use  the  pump-out  facility.  Tripps  is  the  flej 

largest  marina  in  Westport  with  250  (pj 

slips  and  150  moorings.  There  are  fuel  5,^, 

facilities,  on-shore  toilet  and  shower  __ 

facilities,  and  a  waste  oil  receptacle  — 

available  to  boaters.  pg 

The  Town  operates  and  maintains  a  nr 

1000  gallon  above  ground  holding  tank 

for  septage  with  secondary  containment  Pu 

on  the  south  side  of  Westport  Harbor.  Re 

The  tank  is  located  adjacent  to  the  State  Ma 

Boat  Ramp  and  may  be  accessed  from 

the  water.  Juli 

Septage  is  collected  by  Ocean  Arks,  i 

Inc..  a  research  facility  located  in  Coi 

Marion,  MA.  In  the  event  that  Ocean  foil 

Arks,  Inc.  ceases  to  accept  the  boat  req 

septage.  the  Town  of  Westport  has  a  clej 

renewable  contract  with  New  England  Rec 

Sanitation,  a  licensed  septic  hauler,  C 

located  in  Westport,  MA.  Septage  that  is  pui 

removed  by  New  England  Sanitation  con 

will  be  treated  at  the  Fall  River  Ser 

Wastewater  Treatment  Facility  in  Fall  140 

River,  MA.  380 

Westport  has  both  coastal  and  sub 

estuarine  waters  which  support  year-  Cor 

round  commercial  fishing  and  632 

shellfishing  activities.  Additionally.  on  1 

recreational  swimming  and  boating  con 

draws  tens  of  thousands  of  daily  visitors  Mai 

to  the  Town  in  the  summer.  Currently,  NEC 

there  are  a  total  of  1 ,250  acres  closed  to  395 
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River  that  border  the  Tovm  of  Westport. 
within  the  State  of  Massachusetts  to 
qualify  as  a  "No  Discharge  Area". 

The  State  of  Massachusetts  (MA)  has 
certified  that  there  are  two  pump-out 
facilities  available  to  service  vessels  in 
the  Westport  Harbor  and  the  Westport 
River. 

One  pump-out  facility,  which  is  | . 
mobile,  is  located  at  the  Town  Pier  bn 
the  north  side  of  the  Westport  Harbor. 
This  faciUty  has  a  holding  capacity  of 
650  gallons  and  it  is  marked  with  a 
yellow  and  maroon  U.S.  EPA  issued 
boat  pump-out  sign.  The  hours  of 
operation  will  be  upon  request  during 
the  summer  season  from  Memorial  Day 
through  Columbus  Day  seven  days  a 
week  from  8:00  a.m.  to  2:00  p.m.  by 
calling  the  Harbormaster's  office  at  (508) 
636-1105  or  by  radio  on  Channel  9 
VHP.  The  mobile  boat  pump-out  has  a 
draft  requirement  of  2  feet.  Vessels 
located  in  waters  with  depths  of  less 
than  2  feet  may  need  to  move  to  deeper 
water  to  be  pumped  out.  The  cost  is  free 
and  will  be  absorbed  through  boating 
licenses  for  the  season. 

A  second  pump-out  facility  will  be 
established  at  Tripps  Marina.  The  hours 
of  operation  during  the  summer  season 
from  Memorial  Day  through  Columbus 
Day  are  seven  days  a  week  from  8:00 
a.m.  to  5:00  p.m.  Monday  through 
Friday,  and  from  9:00  a.m.  to  5:00  p.m. 
Saturday  and  Sunday.  There  is  no  fee  to 
use  the  pump-out  facility.  Tripps  is  the 
largest  marina  in  Westport  with  250 
slips  and  150  moorings.  There  are  fuel 
facilities,  on-shore  toilet  and  shower 
facilities,  and  a  waste  oil  receptacle 
available  to  boaters. 

The  Town  operates  and  maintains  a 
1000  gallon  above  ground  holding  tank 
for  septage  with  secondary  containment 
on  the  south  side  of  Westport  Harbor. 
The  tank  is  located  adjacent  to  the  State 
Boat  Ramp  and  may  be  accessed  from 
the  water. 

Septage  is  collected  by  Ocean  Arks, 
Inc.,  a  research  facility  located  in 
Marion,  MA.  In  the  event  that  Ocean 
Arks,  Inc.  ceases  to  accept  the  boat 
septage,  the  Town  of  Westport  has  a  I 
renewable  contract  with  New  England 
Sanitation,  a  licensed  septic  hauler, 
located  in  Westport,  MA.  Septage  that  is 
removed  by  New  England  Sanitation  i 
will  be  treated  at  the  Fall  River  1 

Wastewater  Treatment  Facility  in  Fall 
River,  MA. 

Westport  has  both  coastal  and 
estuarlne  waters  which  support  year- , 
round  commercial  fishing  and 
shellfishing  activities.  Additionally,   | 
recreational  swimming  and  boating 
draws  tens  of  thousands  of  daily  visitors 
to  the  Town  in  the  summer.  Currently, 
there  are  a  total  of  1,250  acres  closed  to 


shellfishing,  550  acres  open  on  a 
conditional  basis,  and  1489  acres 
permanently  open.  As  a  result  of 
Westport's  economy  needing  the 
recreational  and  commercial  money 
derived  from  this  resource,  it  is 
necessary  to  insure  that  the  coastal  and 
estuarine  waters  of  the  Town  are 
pollution  free.  Programs  are  in  place  to 
help  identify  those  areas  that  are  most 
polluted  and  the  sources  of  those 
pollutants.  There  are  an  estimated  350 
moored  boats  in  the  East  Branch  of  the 
Westport  River,  100  moored  boats  in  the 
West  Branch,  770  moored  boats  in  the 
Westport  Harbor,  and  approximately  20 
transient  vessels  which  enter  the  harbor 
each  day  through  the  mouth  af  the 
harbor  during  the  boating  season. 
Westport  is  approximately  14  miles 
long,  5.2  miles  wide,  with  a  total  area 
of  57  square  miles. 

Comments  and  views  regarding  this 
request  for  action  may  be  filed  on  or 
before  August  5, 1994.  Such 
communications,  or  requests  for 
information  or  a  copy  of  the  applicant's 
petition,  should  be  addressed  to  Janet  C. 
Labonte.  U.S.  Environmental  Protection 
Agency— Region  I,  Marine  and  Estuarine 
Protection  Section  (WQE),  JFK  Federal 
Building,  Boston,  MA,  02203. 
Telephone:  617/565-3550. 

Dated:  July  5.  1994. 
John  P.  DeVillars, 
Regional  Administrator 
IFK  Doc.  94-17552  Filed  7-18-94;  8:45  am] 
BtLUNG  CODE  sseo-eo-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infomation  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

July  11, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Rqom  10236 
NEOB,  Washington,  DC  20503".  (202) 
395-3561. 


OMB  Number:  3060-0340      • 

Title:  Section  73.51.  Determining 
operating  power 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 

Frequency  of  Response:  Recordkeeping 
requirement 

Estimated  Annual  Burden:  4,975 
recordkeepers;  .25  hours  average 
burden  per  recordkeeper;  1,244  hours 
total  annual  burden' 

Needs  and  Uses:  When  it  is  not  possible 
to  use  the  direct  method  of  power 
determination  due  to  technical 
reasons,  the  indirect  method  of 
determining  antenna  input  power 
may  be  used  on  a  temporary  basis. 
Section  73.51(d)  requires  that  a 
notation  be  made  in  the  station  log 
indicating  the  dates  of 
commencement  and  termination  of 
measurement  using  the  indirect 
method  of  power  determination. 
Section  73.51(e)  requires  that  AM 
stations  determining  the  antenna 
input  power  by  the  Indirect  method 
must  determine  the  value  F 
(efficiency  factor)  applicable  to  each 
mode  of  operation  and  must  maintain 
a  record  thereof  with  a  notation  of  its 
derivation.  This  recordkeeping 
requirement  is  used  by  FCC  staff  in 
field  investigations  to  monitor 
licensees'  compliance  with  the  FCC's 
technical  rules  and  to  ensure  that 
licensee  is  operating  in  accordance 
with  its  station  authorization.  The 
value  F  is  used  by  station  personnel 
in  the  event  that  measurement  by  the 
indirect  method  of  power  is 
necessary. 

OMB  Number:  3060-0427 

Title:  Section  73.3523,  Dismissal  of 
applications  in  renewal  proceedings 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting  requirement 

Estimated  Annual  Burden:  19 
responses;  1.37  hours  average  burden 
per  response;  26  hours  total  annual 
burden 

Needs  and  Uses:  Section  73.3523 
requires  an  applicant  for  a 
construction  permit  to  obtain 
approval  from  the  FCC  to  dismiss  or 
withdraw  its  application  when  that 
application  is  mutually  exclusive 
with  a  renewal  application.  This 
request  for  approval  must  contain  a 
copy  of  any  written  agreement  and  an 
affidavit,  stating  that  is  has  not 
received  any  consideration  (pre-Initial 
Decision)  or  is  has  not  received  any 
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consideration  in  e  <cess  of  legitimate 
and  prudent  expei  ises  (post-Initial 
Decision)  for  the  c  ismissal/ 
withdrawal  of  its  application.  In 
addition,  within  5  days  of  the 
applicant's  request  for  approval,  each 
remaining  compel  ing  applicant  and 
the  renev.al  appliiant  must  submit  an 
affidavit  certifying  that  it  has  not  paid 
any  consideration  (pre-Initial 
Decision),  or  that  s  has  not  paid 
consideration  in  etcess  of  legitimate 
and  prudent  expenses  (post-Initial 
Decision)  for  the  c  ismissal/ 
withdrawal  of  a  c(  mpeting 
application.  The  d  ata  is  used  by  FCC 
staff  to  ensure  thai  an  application  was 
filed  under  appro]  iriate  circumstances 
and  not  to  extract  payments 
prohibited  by  the  Commission. 

OMB  Nvmber  3060-  -0213 

Title:  Section  73.352  5,  Agreements  for 
removing  applicat  on  conflicts 

Action:  Extension  of  a  currently 
approved  collecticn 

Respondents:  Busint  sses  or  other  for- 
profit  (including  s  Tiall  businesses) 

Frequency  ofRespoi  se:  On  occasion 
reporting  requiren  lent 

Estimated .  \nnual  B  irden:  62 
responses;  8  houn  average  burden  per 
response;  496  hou  's  total  annual 
burden 

Needs  and  Uses:  Set  tion  73.3525 
requires  applicant  s  for  a  construction 
permit  for  a  broad  :ast  station  to 
obtain  approval  frDm  the  FCC  to 
withdraw,  dismiss  or  amend  its 
application  when  iiat  application  is 
in  conflict  with  ar  other  application 
pending  before  th(  FCC.  This  request 
for  approval  to  wi  hdraw,  dismiss  or 
amend  an  applicai  ion  should  contain 
a  copy  of  the  agret  ment  and  an 
affidavit  of  each  p  irty  to  the 
agreement.  The  da  ta  is  used  by  FCC 
staff  to  assure  that  the  agreement  is  in 
compliance  with  i  s  rules  and 
regulations  and  St  ction  311*  of  the 
Communications  i  ^ct  of  1934,  as 
amended. 
•Sectio:    Ul(c)ofthe 

Communications  Ac  :  of  1934,  as 

amended,  provides  t  lat  it  shall  be 

unlawful  for  any  ap;  licant  for  broadcast 


facilities  to  effect  by 


removal  of  any  muti  ally  exclusive 


applications  withou 


Commission  and  thai  the  Commission 
shall  approve  such  a  ^reement  only  if  it 
finds  it  to  be  consist  snt  with  the  public 
interest,  convenienc  s  and  necessity. 

Federal  Cominunicatiops  Commission. 

William  F.  Catoo, 

Acting  Secretary. 

|FR  Doc.  94-17386  Fil^d  7-18-94;  8.45  am) 
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agreement  the 


approval  of the 


Cable  Television  System  Regulatory 
Fees 

The  Federal  Communications 
Commission  issues  this  Public  Notice  in 
order  to  provide  information  concerning 
the  payment  of  regulatory  fees  in  1994. 
If  you  are  an  operator  of  a  cable 
television  system  or  a  licensee  of  a  cable 
antenna  relay  service  (CARS)  or 
broadcast  auxiliary  service,  you  should 
carefully  review  this  Public  Notice. 

Who  Must  Pay  Regulatory  Fees  in  1994 

Cable  television  systems  operating  on 
or  before  December  31,  1993  must  pay 
regulatory  fees  in  1994.  Governments 
and  nonprofit  (exempt  under  Section 
501  of  the  Internal  Revenue  Code) 
entities  are  exempt  from  paying 
regulatory  fees  and  should  not  submit 
payment,  but  may  be  asked  to  submit  a 
current  IRS  Determination  Letter 
documenting  its  nonprofit  status,  or  a 
certification  of  governmental  authority. 
All  cable  television  S3stems  must  pay 
regulatory  fees  of  $0.37  per  subscriber 
for  each  community  unit  in  which  it 
operates.  Additionally,  each  system 
must  pay  a  $220.00  fee  for  each  CARS 
license  held  and,  if  applicable,  a  $25:00 
fee  for  each  Broadcast  Auxiliary  Service 
license  held. 

Why  the  Commission  Must  Collect  New 
Fees 

The  new  requirement  to  collect 
annual  regulatory  fees  from  cable 
television  systems  was  contained  in 
Public  Law  103-66,  "The  Omnibus 
Budget  Reconciliation  Act  of  1993." 
These  new  regulatory  fees,  which  are 
likely  to  change  each  fiscal  year,  will  be 
used  to  offset  costs  associated  with  the 
Commission's  enforcement,  public 
service,  international  and  policy  and 
rulemaking  activities.  The  new  fees  are 
in  addition  to  any  application 
processing  fees  associated  with 
obtaining  a  license  or  other 
authorization  from  the  Commission. 

When  Fees  Will  Be  Due 

All  cable  systems  must  pay  the 
following  regulatory  fees  to  the 
Commission  by  August  12,  1994,  in 
order  to  avoid  a  25%  late  penalty: 


Type  of  fee 

Regulatory  fee 
payment 

Fee 
code 

Cable  system 

sut)stnber  fee. 
CARS  license  ... 

$0.37  per  sut>- 

scritjer. 
S220  per  It- 

TOCN 
IQCH 

Broadcast  auxil- 

cense. 
S25  per  license 

f^UBN 

iary  services 
license. 

Please  see  "Special  Instructions  for 
Completing  FCC  Forms  159  &  15»-C' 


for  correct  Payment  Type  Codes  to  use 
when  making  installment  payments. 

FCC  Form  159 

Regulatory  fee  payments  must  be 
accompanied  by  FCC  Form  159  ("FCC 
Remittance  Advice").  A  copy  of  this 
form,  with  specific  instructions,  is 
attached  to  this  Public  Notice.  Please 
see  "Special  Instructions  for  Completing 
FCC  Forms  159  &  159-C"  for  detailed 
information  on  how  to  correctly 
complete  these  Forms. 

Where  To  Send  Regulatory  Fee 
Payments 

All  regulatory  fee  payments  must  be 
sent  to  the  following  address:  Federal 
Communications  Commission, 
Regulatory  Fees,  P.O.  Box  358835, 
Pittsburgh,  PA  15251-5835. 

Method  of  Payment 

Regulatory  fee  payments  may  be  made 
by  check,  money  order,  or  by  credit  card 
(Visa  or  Mastercard  only).  When  paying 
by  credit  card,  please  make  sure  you 
sign  the  appropriate  block  of  Form  159. 
Payments  may  also  be  made 
electronically  provided  prior  approval 
has  been  obtained  from  the 
Commission.  Contact  Thomas  M. 
Holleran  at  (202)  418-1925  for  prior 
approval. 

Note:  We  encourage  arrangements  to 
consolidate  regulatory  fee  payments  for 
different  entities  into  a  single  payment 
instrument  by  a  single  payee.  We  recognize 
the  benefits  to  be  gained  by  all  the  parties 
involved.  Notwithstanding  the  scheduled 
payment  due  dates  specified  in  this  Public 
Notice,  consolidation  of  100  or  more 
regulatory  fees  due  from  different  entities  by 
a  single  payee  will  be  due  on  September  2. 
1994.  Entities  {)articip>ating  in  such 
consolidated  payment  arrangements  that  are 
eligible,  and  choose,  to  pay  by  installment 
should  pay  one-half  of  the  regulatory  fee 
eligible  for  installment  payment  by 
September  2, 1994.  The  second  installment 
payment  will  then  be  due  September  30, 
1994.  Multiple  fee  payments  may  be  made 
with  one  check,  money  order,  credit  card  or 
electronic  payment.  Payors  who  will  be 
making  a  single  payment  for  a  significant 
number  of  entities  and  wish  to  submit 
automated  data  submissions  in  lieu  of  a  large 
number  of  FCC  Forms  159-C  ("Advice 
Qintinuation  Sheets")  should  contact 
Thomas  M.  Holleran  at  (202)  418-1925  at 
least  four  weeks  prior  to  the  payment  due 
date. 

Installment  Payments 

Cable  television  systems  are  permitted 
to  make  installment  payments  if  their 
total  subscriber  fee  (for  all  community 
units  in  which  it  is  the  franchisee  or  for 
all  community  units  of  a  group  of 
commonly-owned  cable  systems) 
exceeds  $18,500.  Fee  payments  for 


CARS  or  Broadcast  Auxiliary  Service 
licenses  cannot  be  counted  toward  the 
$18,500  installment  threshold.  Eligible 
systems  choosing  to  make  installment 
payments  must  pay  one-half  of  their 
total  system  fee  by  August  12,  1994.  The 
regulatory  fees  for  CARS  and  Broadcast 
Auxiliary  Service  license  fees  cannot  be 
paid-by  instalhnent;  these  fees  must  be 
paid  in  full  by  August  12, 1994.  The 
second  installment  payment  for  the 
subscriber  fee  is  due  no  later  than 
Septembers,  1994.  Entities 
participating  in  consolidated  payment 
arrangements  that  are  eligible,  and  elect, 
to  pay  by  installment  should  note  the 
different  due  dates  for  their  installment 
payments  (see  "Method  of  Payment" 
above). 

Compliance 

Cable  television  systems  are  solely 
responsible  for  accurately  accounting 
for  all  CARS  and  Broadcast  Auxiliary. 
Service  licenses,  as  well  as  subscribers 
within  each  community  unit,  and  for 
paying  the  proper  regulatory  fees.  Any 
omission  or  payment  deficiency  can 
result  in  a  25%  monetary  penalty, 
dismissal  of  pending  actions,  and/or 
revocation  of  any  authorization. 
Additionally,  the  Commission  will 
invoke  its  authority  under  the  Debt 
Collection  Act  against  any  cable 
television  system  failing  to  meet  its 
regulatory  fee  payment  obligations. 

Waivers,  Reductions,  and  Deferments  of 
Regulatory  Fees 

The  Commission  will  consider 
requests  for  waivers,  reductions  or 
deferments  of  regulatory  fees,  in 
extraordinary  and  compelling 
circumstances  only,  upon  a  showing 
that  such  action  overrides  the  public 
interest  in  reimbursing  the  Commission 
for  its  regulatory  costs.  Timely  : 

submission  of  the  appropriate  regulatiary 
fee  must  accompany  requests  for 
waivers  or  reductions.  This  will  ensure 
efficient  collection  in  situations  where  a 
waiver  or  reduction  is  not  warranted  j 
and  will  allow  the  requestor  to  avoid  a 
25%  late-payment  penalty  if  its  request 
is  denied.  The  regulatory  fee  would  be 
refunded  if  the  request  is  granted.  Only 
in  exceptional  or  compelling  instances 
(where  payment  of  the  regulatory  fee 
along  with  the  waiver  or  reduction 
request  could  result  in  the  reduction  of 
service  to  a  community  or  other 
financial  hardship  to  the  regulatee  or 
licensee)  will  the  Commission  accept  a 
petition  to  defer  payment  along  with  a 
waiver  or  reduction  request.  All 
requests  for  deferments  must  be  filed 
before  August  12.  1994,  in  order  to 
avoid  the  25%  late-payment  penalty. 


CARS  or  Broadcast  Auxiliary  Service 
licenses  cannot  be  counted  toward  the 
$18,500  installment  threshold.  Eligible 
systems  choosing  to  make  installment 
payments  must  pay  one-half  of  their 
total  system  fee  by  August  12,  1994.  The 
regulatory  fees  for  CARS  and  Broadcast 
Auxiliary  Service  license  fees  cannot  be 
paid-by  instalhnent;  these  fees  must  be 
paid  in  full  by  August  12, 1994.  The 
second  installment  payment  for  the 
subscriber  fee  is  due  no  later  than 
Septembers,  1994.  Entities 
participating  in  consolidated  payment 
arrangements  that  are  eligible,  and  elect, 
to  pay  by  instalhnent  should  note  the 
different  due  dates  for  their  installment 
payments  (see  "Method  of  Payment'* 
above). 

Compliance 

Cable  television  systems  are  solely 
responsible  for  accurately  accounting 
for  all  CARS  and  Broadcast  Auxiliary. 
Service  licenses,  as  well  as  subscribers 
within  each  conununity  unit,  and  for 
paying  the  proper  regulatory  fees.  Any 
omission  or  payment  deficiency  can 
result  in  a  25%  monetary  penalty, 
dismissal  of  pending  actions,  and/or 
revocation  of  any  authorization. 
Additionally,  the  Commission  will 
invoke  its  authority  under  the  Debt 
Collection  Act  against  any  cable 
television  system  failing  to  meet  its 
regulatory  fee  payment  obligations. 

Waivers,  Reductions,  and  Deferments  of 
Regulatory  Fees 

The  Commission  will  consider 
requests  for  waivers,  reductions  or 
deferments  of  regulatory  fees,  in         I 
extraordinary  and  compelling 
circumstances  only,  upon  a  showing 
that  such  action  overrides  the  public 
interest  in  reimbursing  the  Commission 
for  its  regulatory  costs.  Timely 
submission  of  the  appropriate  regulatory 
fee  must  accompany  requests  for 
waivers  or  reductions.  This  will  ensure 
efficient  collection  in  situations  where  a 
waiver  or  reduction  is  not  warranted 
and  will  allow  the  requestor  to  avoid  a 
25%  late-payment  penalty  if  its  request 
is  denied.  The  regulatory  fee  would  be 
refunded  if  the  request  is  granted.  Only 
in  exceptional  or  compelling  instances 
(where  payment  of  the  regulatory  fee 
along  with  the  waiver  or  reduction 
request  could  result  in  the  reduction  of 
service  to  a  community  or  other 
financial  hardship  to  the  regulatee  or 
licensee)  will  the  Commission  accept  a 
petition  to  defer  payment  along  with  a 
waiver  or  reduction  request.  All 
requests  for  deferments  must  be  filed 
before  August  12.  1994,  in  order  to 
avoid  the  25%  late-payment  penalty. 
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Additional  Information 

The  Commission  has  prepared  a 
number  of  informative  Fee  Filing 
Guides  for  information  on  application 
fees  for  cable  services,  and  for 
information  on  application  and 
regulatory  fees  for  the  common  carrier, 
mass  media,  engineering  and 
technology,  field  operations  or  private 
radio  services.  These  Guides  are 
available  from  the  Commission's  Public 
Service  Division,  from  its  various  field 
office  locations  and  can  be  downloaded 
from  the  Internet  (ftp@fcc.gov).  For 
additional  information,  please  contact 
the  Fees  Hotline  at  (202)  632-FEES,  or 
write  to:  Federal  Communications 
Commission,  ATTN:  Public  Service 
Division,  1919  M  Street  NW.. 
Washington.  DC  20554. 

Filing  Procedures  for  Cable  Television 
Systems 

Who  Must  Pay:  Cable  television 
systems  operating  on  or  before 
December  31,  1993  must  pay  the 
regulatory  fee.  Governments  and 
nonprofit  (exempt  under  Section  501  of 
the  Internal  Revenue  Code)  entities  are 
exempt  ft^m  paying  regulatory  fees  and 
should  not  submit  payment,  but  may  be 
asked  to  submit  a  current  IRS 
Determination  Letter  documenting  its 
nonprofit  status,  or  a  certification  of 
governmental  authority. 

Fee  Requirement:  All  cable  television 
systems  are  subject  to  a  fee  of  $0.37  per 
subscriber.'  Systems  may  also  be 
required  to  pay  a  $220.00  fee  for  each 
Cable  Antenna  Relay  Service  (CARS) 
license  it  holds  and  a  $25.00  fee  for  each 
Broadcast  Auxiliary  Service  license  it 
holds. 

A  system's  total  subscriber  fee  can  be 
determined  by  multiplying  $0.37  times 
the  number  of  subscribers  within  all 
community  units  in  which  it  operates 
(as  defined  below  and  at  page  2  of  the 
Instructions  for  FCC  Form  325  "Annual 
Report  of  Cable  Television  Systems"). 
Use  the  same  number  of  subscribers  as 
reported  to  the  Commission  during  the 
1993  Annual  Report  of  Cable  Television 
Systems— FCC  Form  325  (see  FCC  News 
Release  of  April  13, 1994).  You  may  pay 
for  multiple  community  units  with  a 
single  payment  instrument  as  long  as 
the  community  units  are  all  part  of  the 
same  cable  system  or  are  part  of  a  group 


'  Number  of  Subscribers  In  a  Community  Unit  = 
Number  of  single  family  dwellings  +  Number  of 
individual  households  in  multiple  dwelling  units 
(e.g..  apartments,  condominiums,  mobile  home 
parks,  etc.)  paying  at  the  basic  subscriber  rate  ♦ 
Number  of  bulk-rate  customers  +  Number  of 
courtesy  and  free  ser\'ice.  (NOTE:  Bulk-Rate 
Customers  =  total  annual  bulk  rate  charge  -^.basic 
annual  subscription  rate  for  individual  households). 
See  also.  FCC  Form  325  Instructions  (page  2). 


of  commonly-owned  cable  systems.  It 
this  total  subscriber  fee  is  greater  than 
$18,500,  payment  may  be  made  in  two 
installments  (see  "Installment 
Payments"). 

CARS  and  Broadcast  Auxiliary  Licenses 
Cable  systems  holding  CARS  licenses 
must  pay  a  regulatory  fee  of  $220.00  for 
each  CARS  license  and,  if  applicable,  a 
regulatory  fee  of  $25.00  for  each 
Broadcast  Auxiliary  Service  license 
held. 

Note:  One  payment  may  be  submitted  for 
ail  regulatory  fee  obligations  ("subscriber 
fees"  and  ail  Cable  Anteijna  Relay  Service 
and  Broadcast  Auxiliary  Service  licenses). 

Payment  Due  Date:  All  regulatory  fee 
payments  for  cable  television  systems 
must  be  received  by  the  Commission  by 
August  12, 1994  (except  the  second 
installment  payment  for  the  subscriber 
fee  which  must  be  received  by 
September  9,  1994. 

Special  Instructions  for  Completing 
FCC  Forms  159  &  159-C 

FCC  Form  159  ("FCC  Remittance 
Advice")  and,  as  necessary.  FCC  Form 
159-C  ("Advice  Continuation  Sheet") 
must  accompany  al!  regulatory  fee 
payments.  Form  159  allows  payors  to 
report  information  on  one  or  two 
payment  items  (e.g.,  multiple 
community  units,  CARS  licenses. 
Broadcast  Auxiliary  Service  licenses,  or 
a  combination  of  any  two).  Use  Form 
159-C  to  report  additional  community 
units  or  licenses. 

FCC  Form  159  and  159-C  have  been 
attached  to  this  Public  Notice  for  you  to 
complete  and  remit  with  your  payment. 
You  may  make  additional  copies  of  the 
forms  as  required.  In  addition  to  the 
instructions  for  Form  159  (which  are  on 
the  reverse  side  of  the  Form),  the 
following  information  applies 
specifically  to  cable  television  payors: 

Block  (12)— -FCC  CALL  SIGN/OTHER 
ID" 

•  Enter  your  coTimunity  unit 
identification  number  for  reporting 
subscribers  in  each  community  unit 
within  your  system,  or  group  of 
commonly-owned  systems. 

•  Enter  your  call  sign  for  CARS  or 
Auxiliary  Ser\ice  licenses. 

Block  (14)— ■•Payment  Type  Code" 

TOCN:  Use  this  code  when  paying  a 
subscriber  fee  ($0.37  per  subscriber). 
Please  note  that  subscriber 
information  must  be  provided  for 
each  community  unit  of  which  the 
system  is  the  operator. 

TOCl:  To  be  used  ONLY  for  instcllmeKt 
payments  (an  option  when  the  total 
system  subscriber  fee  excotdj 
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$18,500).  Use  this  code  when  making 
youT  first  instailment  payment.  Please 
note  that  subscriber  information  must 
be  provided  for  ^ch  community  unit 
of  which  the  system  is  the  operator. 

TOC2:  To  be  used  ONLY  for  installment 
payments  (see  above).  Use  this  code 
when  making  yo  ir  second  installment 
payment.  Please  note  that  subscriber 
information  must  be  provided  for 
each  community  unit  of  which  the 
system  is  the  ope  rator. 

TQCN:  Use  this  co^e  when  making  a 
regulatory  fee  payment  for  a  CARS 


license  ($220.00 


jer  license). 


MUBN:  Use  this  co  ie  when  making  a 
regulatory  fee  pa  fment  for  a  Broadcast 
Auxiliary  Servici  s  license  (325.00  per 
license). 

Block  (15)—"Quar^ity 

For  subscriber  fe  ss 
codes  TOC  ',  TOCI 


A  Santa  Monica  Con+nunjty  College  District 
B.  Living  Way  Ministries 


Act! 


2.  Pursuant  to 
Communications 
amended,  the  abovi  i 
been  designated  foi 
consolidated 
issues  whose  headi 
below.  The  text  of 
has  been  standardi 
its  entirety  under 
heading  at  51  FR 
The  letter  shown 
name,  above,  is  u 
whether  the  issue 
that  partici;'rirappli 


Issue  heading 


307(b) — NoncoTimercial 
Education  FM 
Contingent  Comp^atl 
Noncommercial 
cational  FM. 
See  Apperxjix 
Ultimate  


3.  If  there  are  anv 


applies  are  set  fortli 
this  Notice.  A  copy 


(payment  type 
or  T0C2)  enter  the 


number  of  subscribers  within  each 
community  unit.  For  CARS  or  Broadcast 
Auxiliary  Service  hcenses,  enter  "1"  in 
this  block. 

Block  (16}— "Amount  Due" 

•  For  subscriber  fees  (payment  type 
code  TOCN),  multiply  the  amount  in 
Block  15  ("Quantity")  by  $0.37  and 
enter  the  result  here. 

•  For  subscriber  fees  with  a  payment 
type  code  of  TOCl  or  T0C2,  multiply 
the  figure  in  Block  15  ("Quantity")  by 
$0.37  and  then  divide  that  amount  by  2. 
Enter  the  result  here. 

•  For  CARS  licenses  (payment  type 
code  TQCN)  enter  $220.00. 

•  For  Broadcast  Auxiliary  Service 
licenses  (payment  type  code  MUBN) 
enter  $25.00. 

•  Round  down  to  the  nearest  cent 
when  applicable. 


Block  (1 7}— "FCC  Code  1 ":  Leave  Blank 

Block  (18)— "FCC  Code  2" 

•  Forsubscriber  fees  (mly  (i.e., 
payment  type  codes  TOCN,  TOCl  or 
TOC2):  Provide  the  name  of  the 
community  unit. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  94-17387  Filed  7-1&-94;  8:45  am) 
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Applications  For  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications,  one  for  a  new 
noncommercial  educational  ("NCE- 
FM")  station  serving  Mojave,  California, 
and  one  for  a  new  NCE-FM  serving 
Lancaster,  California. 


Applicant 


City/state 


Mojave,  CA  .... 
Lancaster,  CA 


File  No. 


BPED-920305ME 
BPED-920511MC 


docket  Ho. 


94-71 
94-71 


Settion  309(e)  of  the 
of  1934, as 
applications  have 
hearing  on  a 
proceeding  upon  the 
igs  are  set  forth 
( ach  of  these  issues 
;  ed  and  is  set  forth  in 
corresponding 
347,  May  29, 1986. 
before  each  applicant's 
below  to  signify 
question  applies  to 
cant. 


tie  I 
1< 


sad 


Applicants 


non-standardized 


issues  in  this  proce  jding,  the  full  text  of 
the  issue  and  the  aj  plicants  to  which  it 


in  an  Appendix  to 
of  the  complete 


HDO  in  this  procee  ling  is  available  for 
inspection  and  cop  ring  during  normal 
business  hours  in  tl  le  FCC  Dockets 
Branch  (Room  230)  1919  M  Street.  NW.. 
Washington,  DC.  Tlie  complete  text  may 
also  be  purchased  f  om  the 


Commissic-  s  dup!  eating  contractor, 
DovkTitown  Copy  C«  nter,  1114  21st 


Street,  NW.,  Washington,  DC  20036 
(telephone  202-452-1422). 
Linda  Blair, 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

Appendix 

3.  To  determine  whether  there  is  a 
reasonable  possibility  that  the  tower 
heights  and  locations  proposed  by 
SMCCD  and  Living  Way  would 
constitute  a  hazard  to  air  navigation. 

[FR  Doc.  94-17480  Filed  7-18-94;  8:45  am] 

BILLIMO  CODE  •712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Determination  of  Insufficiency  of 
Assets  To  Satisfy  All  Claims  of  Certain 
Financial  Institutions  in  Receivership 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
authorities  contained  in  12  U.S.C. 
1821(c),  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  was  duly  appointed 
receiver  for  the  financial  institution 
specified  in  SUPPLEMENTARY 
INFORMATION.  The  FDIC  has 
determined  that  the  proceeds  which  can 
be  realized  from  the  liquidation  of  the 
assets  of  the  below  listed  receivership 
estate  are  insufficient  to  wholly  satisfy 


the  priority  claims  of  depositors  against 
the  receivership  estate.  Therefore,  upon 
satisfaction  of  secured  claims,  depositor 
claims  and  claims  which  have  priority 
over  depositors  under  applicable  law„ 
no  amount  will  remain  or  will  be 
recovered  sufficient  to  allow  a  dividend, 
distribution  or  payment  to  any  creditor 
or  lessor  priority,  including  but  not 
limited  to,  claims  of  general  creditors. 
Any  such  claims  are  hereby  determined 
to  be  worthless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tina  A.  Lamoreaux,  Counsel,  Legal 
Division,  FDIC,  1717  H  Street,  NW., 
Washington.  DC  20006.  Telephone: 
(202) 736-3134. 

SUPPLEMENTARY  INFORMATJOH:  Financial 
Institution  in  Receivership  Determined 
to  Have  Insufficient  Assets  to  Satisfy  All 
Claims:  Texas  Bank  and  Trust  Company. 
#2599,  Lubbock,  Texas. 

Federal  Deposit  Insurance  Corporation. 

PattiC.  Fox, 

Acting  Deputy  Executive  Secretary. 

[FR  Doc.  94-17485  Filed  7-18-94;  8:45  am) 

BILUNG  CODE  S7T4-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3114-EM] 

Florida;  Emergency  Declaration  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Florida 
(FEMA-3114-EM),  dated  July  8.  199l4. 
and  related  determinations. 
EFFECTIVE  DATE:  July  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  an  letter  dated  July 
8,  1994.  the  President  declared  an 
emergency  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  etseq.),  as  follows: 

I  have  determined  that  the  damage  in - 
<.ertain  areas  of  the  State  of  Florida  from 
severe  storms  and  flooding  resuhing  from 
Tropical  Storm  Alberto  which  began  on  )wly 
2. 1994.  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  an 
emergency  declaration  under  the  Robert  f . 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  an  emergency 
oxi.sts  in  the  State  of  Florida. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  hirids 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  emergency 
assistance  and  administrative  expenses. 

Pursuant  to  this  emergency  declaration, 
you  are  authorized  to  provide  technical  and 
advisory  assistance  under  Title  V  of  the 
Stafford  Act  You  are  also  authorized  to 
provide  75  percent  reimbursement  of 
reasonable  eligible  expenses  incurred  by  the    - 
State  and  affected  local  governments  in 
anticipation  of  and  immediately  preceding 
the  predicted  flooding. 

The  time  period  prescribed  for  the 
implementation  of  section  301(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
A.ssistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  E-xecutrve  Order  12148, 1 
hereby  appoint  Dave  Skarosi  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

I  do  hereby  determine  the  folloviing 
areas  of  the  State  Florida  to  have  been 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3114-EM] 

Florida;  Emergency  Declaration  and 
Related  Detenninations 

agency:  Federal  Emergency 
Management  Agency  fFEMA). 
ACTION:  Notice. 
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SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  Florida 
(FEMA-3114-EM).  dated  July  8.  1994, 
and  related  determinations. 
EFFECTIVE  DATE:  July  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Respon.se  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  an  letter  dated  July 
8,  1994,  the  President  declared  an 
emergency  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  etseq.),  as  follows: 

I  have  determined  that  the  damage  in - 
f.Rrtain  ar6as  of  the  State  of  Florida  from 
severe  storms  and  flooding  resulting  from 
Tropical  Storm  Alberto  which  began  on  July 
2, 1994.  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  an 
emergency  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I,' 
therefore,  declare  that  such  an  emergency 
cxi.sts  in  the  State  of  Florida. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  emergency 
assistance  and  administrative  expenses. 

Pursuant  to  this  emergency  declaration, 
you  are  authorized  to  provide  technical  and 
advisory  assistance  under  Title  V  of  the 
Stafford  Act  You  are  also  authorized  to 
provide  75  percent  reimbursement  of 
reasonable  eligible  expenses  incurred  by  the    - 
State  and  affected  local  governments  in 
anticipation  of  and  immediately  preceding 
the  predicted  flooding. 

The  time  period  prescribed  for  the 
implementation  of  section  301(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executfve  Order  12148, 1 
hereby  appoint  Dave  Skarosi  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

1  do  hereby  determine  the  following 
areas  of  the  State  Florida  to  have  been 


affected  adversely  by  this  declared 
emergency:  Bay,  Calhoun,  Escambia, 
Franklin,  Gadsden,  Gulf,  Holmes. 
Jackson,  Liberty,  Okaloosa,  Santa  Rosa, 
Walton  and  Washington  for  Technical 
and  Advisory  Assistance  under  Title  V 
of  the  Stafford  Act  and  reimbursement 
of  reasonable  eligible  expenses  incurred 
by  the  State  and  affected  local 
governments  in  anticipation  of  and 
immediately  preceding  the  predicted 
flooding. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt. 

Director. 

(PR  Doc.  94-17509  Filed  7-18-94;  8:45  am! 

BILUNG  CODE  6718-02-M 


[FEMA-1035-OR] 

Florida;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  of  the  State  of  Florida  (FTiMA- 
1035-DR).  dated  July  10,  1944,  and 
related  determinations. 
EFFECTIVE  DATE:  July  10,  1994.   ■ 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
10,  1994,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  (42  U.S.C.  5121 
et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Florida,  resulting 
from  severe  storms  and  flooding  resulting 
from  Tropical  Storm  Alberto  on  July  2, 1944. 
and  continuing  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Florida. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individu.il 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 


The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
.  Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Dave  Skarosi  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Stale  of  Florida  to  have  been 
affected  adversely  by  this  declared 
major  disaster:  Calhoun.  Holmes, 
Wahon  and  Washington  for  Individual 
and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance)  ' 

James  L.  Witt. 

Director. 

[FR  Doc.  94-17510  Filed  7-18-93;  8:45  am) 

BILUNG  CODE  e71S-02-M 


[FEMA-1035-DR] 

Florida;  Anvendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FMEA-1035-DR),  dated  July 
10,  1994,  and  related  determinations. 

EFFECTIVE  DATE:  July  12,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida  dated  July  10, 1994,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
10,  1994: 

Gulf  and  Jackson  Counties  for  Individual  and 

Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Richard  W.  Krimm. 

Associate  Director,  ttesponse  and  Recovery 
Directorate. 

IFR  Doc.  94-17507  Filed  7-18-94;  8:45  ami 

BILUNG  CODE  671»-02-M 
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[FEMA-103:M}R] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  De<;laration 

agency:  Federal  Er  lergency 
Management  Ageni  ;y  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-lC  33-DR),  dated  July 
7, 1994,  and  relatec  determinations. 
EFFECTIVE  DATE:  Jul  /  12,  1994. 
FOR  FURTHER  INFORI  lATION  CONTACT: 
Pauline  C.  Campbe  1,  Response  and 
Recovery  Directora  e,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202]  646-3606. 
SUPPt-EMENTARY  INF  )RMATION:  The  notice 
of  a  major  disaster  or  the  State  of 
Georgia  dated  July  ^  1994,  is  hereby 
amended  to  includi!  the  following  areas 
among  those  areas  i  letermined  to  have 
been  adversely  affe  ::ted  by  the 
catastrophe  declared  a  major  disaster  by 


the  President  in  his 
7. 1994: 


Miller.  Mitchell. 
,  Stewart  and  Wilcox 
dual  Assistance  and 


Baker,  Qay.  Decatur 
Pulaski,  Seminoli! 
Counties  for  Ind 
Public  Assistana 

(Catalog  of  Federal  D<  mestic  Assistance  No. 

83.516,  Disaster  Assi^ance) 

Richard  W.  Krimm, 

Associate  Director,  R^ponse  t 

Directorate. 

IFR  Doc.  94-17506  Filed 

ULUNG  CCOE  671S-02-M 


[FEMA-1015-OR1 


Pennsylvania;  Amendment 
a  Major  Disaster 


AGENCY:  Federal  Eiiiergency 
Management  Agem  y  (FEMA). 
ACTION:  Notice. 


of  a  major  disaster 


declaration  t)f  July 


and  Recovery 
7-18-94;  8:45  ami 


to  Notice  of 
D^laration 


SUMMARY:  This  noti  ce  amends  the  notice 


or  the  State  of 


Pennsylvania,  (FEh  LA-IOIS-DR),  dated 

March  10, 1994,  an|l  related 

determinations. 

EFFECTIVE  DATE:  Jull  11, 1994. 

FOR  FURTHER  INFORI  lATION  CONTACT: 

Pauline  C.  Campbe 

Recovery  Directora  e,  Federal 

Emergency  Manage  ment  Agency, 

Washington,  DC  20*72,  (202)  646-3606. 

SUPPt.EMENTARY  INFORMATION:  The  nptice 


1,  Response  and 


of  a  major  disaster 
Pennsylvania  datet 
hereby  amended  to 


following  areas  among  those  areas 


determined  to  have 


affected  by  the  cata  strophe  declared  a 


or  the  State  of 
March  10, 1994,  is 
include  the 


been  adversely 


major  disaster  by  the  President  in  his 
declaration  of  March  10, 1994: 

Bedford,  Clearfield,  Lycoming,  Mifflin,  Perry, 
Somerset  and  Sullivan  Counties  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 

Directorate. 

[FR  Doc.  94-17508  Filed  7-18-94:  8:45  am) 

BILUNO  COOE  S71»-02-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Mary  M.  McLaughlin — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551  (202-452-3829) 
OMB  Desk  Officer — Milo  Sunderhauf — 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington, 
D.C.  20503  (202-395-7340) 

final  Approval  Under  OMB  Delegated 
Authority  the  Extension,  with  Revision, 
of  the  Following  Report(s) 

1.  Report  title:  Government  Securities 
E>ealers  Reports 

Agency  form  number:  FR  2004A.  B,  C, 
and  WI 

OMB  Docket  number:  7100-0003 
Frequency:  Weekly  and  on  occasion 
Reporters:  Primary  dealers  in  U.S. 
government  securities 
Annual  reporting  hours:  11,544 
Estimated  average  hours  per  response: 
1 
Number  of  respondents:  39 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  voluntary  [12 
U.S.C  §§  248(a)(2),  353-359a,  and  461) 
and  is  given  confidential  treatment  l5 
U.S.C  §  552(b)(4)]. 

This  group  of  reports  (the  "FR  2004 
series")  is  used  to  collect  data  on 
positions,  transactions  and  financing 
activity  from  U.S.  government  securities 
dealers.  Data  needs  with  respect  to  the 
FR  2004  series  have  changed  in  light  of 


the  Joint  Report  on  tiw  Government 
Securities  Market  submitted  to  the 
Congress  in  January  1992  by  the  Federal 
Reserve,  the  U.S.  Treasury  Department, 
and  the  Securities  and  Exchange 
Commission.  Based  on  that  report, 
significant  changes  to  the  FR  2004  series 
of  reports  have  been  recommended.  A 
summary  of  those  changes  follows. 
For  the  Weekly  Report  of  Dealer 
Positions  (FR  2004A): 

•  Money  market  instruments  and  the 
addendum  section  are  eliminated. 

•  Pass-through  mortgage-backed 
securities  and  all  other  mortgage-backed ' 
securities  are  combined  into  one 
category. 

•  Federal  agency  securities  are 
combined  into  one  maturity  category 
and  two  maturity  categories  of  Treasury 
securities  are  eliminated. 

•  Option  positions  are  reduced  to 
long  and  short  categories  rather  than 
purchased  and  sold  calls,  purchased 
and  sold  puts. 

•  Forward  positions  are  reported  with 
immediate  positions  under  the  title 
"outright  positions". 

For  the  Weekly  Report  of  Cumulative 
Transactions  (FR  2004B): 

•  The  addendum  section  is 
eliminated  and  the  Treasury,  agency 
and  mortgage-backed  categories  are 
abbreviated  as  on  the  proposed  revised 
FR2004A. 

•  "Buys"  and  "Sells"  categories  are 
combined. 

•  Primary  Dealers  are  combined  with 
"customers"  (now  called  "with  others") 
rather 4han  brokers,  and  the  "all  other" 
category  is  eliminated. 

•  Forward  transactions  are  reported 
withlmmediate  positions  under  the  title 
"outright  transactions". 

For  the  Weekly  Report  of  Dealer 
Financing  (FR  2004C): 

•  Customer  categories  are  eliminated 

•  Term  agreements  are  reduced  to  one 
category 

•  The  categories  "cashxollaterar'-and 
"securities  and  LC's"  are  eliminated  and 
replaced  by  securities  received  as 
pledge  or  pledged. 

•  Fails  are  condensed  on  the 
proposed  report. 

For  the  Daily  Report  of  Dealer 
Positions  in  Treasury  Financings  (FR 
2004WI): 

•  Gross  long  and  short  positions  are 
replaced  by  purchases  and  sales. 

•  Net  financing  commitments  are 
added. 

For  the  new  Report  of  Specific  Issues 
(FR  2004SI): 

•  This  is  an  entirely  new  report  that 
is  similar  to  the  addendum  sections  of 
the  current  FR  2004A  and  B,  except  that 
it  incorporates  financing  and  fails.  II  is 
designeid  to  collect  information  on 


specific  Treasury  securities  for  market 
surveillance  purposes.  It  will  be 
collected  weekly  on  a  routine  basis. 
Also,  the  Federal  Reserve  will  have  the 
authority  to  call  for  reporting  of  any 
issue  daily,  on  an  as-needed  basis. 

For  the  Report  of  Suggested  Evidence 
of  Accuracy  (FR  2004B.1): 

•  Eliminated. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  13. 1994. 
William  W.  Wiles,  " 

Hficretary  of  the  Board. 
IFR  Doc.  94-f7492  Filed  7-18-94:  8:45  am) 
BILLINC  COOE  SZIIMU-P 


Banc  One  Corporation,  et  al.; 

Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  tliis  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regujation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
i.ompany  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in- section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been^ccepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\'e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
niu.st  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that  ■ 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing, 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
•  must  be  received  not  later  than  August 
12.  1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  |.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio  and  Banc  One  Illinois  Corporation. 
Chicago,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  American 
Holding  Company,  Glencoe,  Ilhnois, 
and  thereby  indirectly  acquire  First 
Bank  of  Highland  Park,  Highland  Park, 
lUinois. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 


specific  Treasury  securities  for  market 
surveillance  purposes.  It  will  be 
collected  weekly  on  a  routine  basis. 
Also,  the  Federal  Reserve  will  have  the 
authority  to  call  for  reporting  of  any 
issue  daily,  on  an  as-needed  basis. 

For  the  Report  of  Suggested  Evidence 
of  Accuracy  (FR  2004B.1): 

•  Eliminated. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Resent  System,  July  13. 1994. 
William  W.  Wiles,  " 

Secretary  of  t}}e  Board. 
IFR  D(x;.  94-l>492  Filed  7-18-94:  8:45  ami 
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Banc  One  Corporation,  et  at.; 
Formations  of;  Acquisitions  by;  and 
lAergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
undersection  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
22.5.14  of  the  Board's  ReguJationY  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in- section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been^ccepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Covernors.  Interested  persons  may 
express  their  views  in  vvriting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
niu.st  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that  • 
are  in  dispute  an'i  summdrizing  the 
evidence  that  would  be  pre<*nted  at  a 
hearing, 

Unlesis  otherwise  noted,  comments 
regarding  each  of  these  applications 
•  must  be  received  not  later  than  August 
12.  1994.  , 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  |.  Wixted,  jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio  and  Banc  One  Illinois  Corporation. 
Chi<ago,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  American  | 

Holding  Company,  Glencoe,  Illinois.     ' 
and  thereby  indirectly  acquire  First 
Bank  of  Highland  Park.  Highland  Park, 
Illinois. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 


Marietta  Street.  N.VV.,  Atlanta,  Georgia 
30303: 

1.  Trustmark  Corporatioa,  Jackson, 
Mississippi;  to  merge  with  First 
National  Financial  Corporation, 
Vicksburg,  Mississippi,  and  thereby 
indirec-tly  acquire  First  National  Bank  of 
VicLsburg.  Vicksburg,  Mississippi. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  I^Salle  Street.  Chicago,  Illinois 
60690: 

1.  F6-M  Bancorporation,  Inc., 
Kaukauna,  Wisconsin;  to  acquire  90 
percent  of  the  voting  shares  of  Union 
State  Bank.  VVautoma,  Wisconsin. 

D.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vic^  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

7.  Boatmen''s  Bancshares,  Inc.,  St. 
Louis,  Missouri;  to  acquire  100  percent 
of  the  voting  shares  of  Dalhart, 
Bancshares,  Ina,  Dalhart,  Texas,  and 
.  Dalhart  Bancshares  of  Delaware, 
Wilmington,  Delaware,  amd  thereby 
indirectly  acquire  Citizens  State  Bank  of 
Dalhart.  Dalhart,  Texas. 

2.  Magna  Group.  Inc.,  St.  Leuis, 
Missouri;  to  acquire  100  percent  of  the 
voting  shares  of  Goreville 
Bancorporation,  Inc.,  and  thereby 
indirectly  acquire  Goreville  State  Bank, 
Goreville,  Illinois. 

E.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Heights  Delaware  Financial 
Corporation.  Dover,  Delaware;  to 

-  acquire  100  percent  of  the  voting  shares 
of  Heights  State  Bank,iiarker  Heights. 
Texas.  . 

2.  Herring  Bancorp.  Inc..  Vernon. 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  First  Bank  &  Trust  of 
Clarendon.  Clarendon.  Texas. 

3.  Herring  Bancorp.  Inc.,  Wilmington. 
Delaware;  to  acquire  100  percent  of  the 
voting  shares  oT  First  Bank  &  Trust  of 
Clarendon,  Clarendon,  Texas. 

4.  Texas  State  Bancshares,  Inc., 
Harker  Heights,  Texas;  to  acquire  100 
percent  of  the  voting  shares  of  Heights 
Delaware  Financial,  Dover,  Delaware, 
and  thereby  indirectly  acquire  Heights 
State  Bank,  Harker  Heights,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  13, 1994. 
Jennifer  |.  fohnson. 

Associate  Secretary-  of  the  Board. 

IFR  Doc.  94-17484  Filed  7-18-94: 8;45  am] 
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Johnson  International,  Inc.  etal.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(cJ(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuehout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspedion  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  wotild  be  aggrieved  by 
approval  of  the  projrasal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  August  12.  1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  IlUnois 
60690: 

1.  Johnson  International.  Inc..  Racine, 
Wisconsin;  to  acquire  Seaboard  Savings 
Bank,  F.S.B..  Stuart,  Florida,  and 
thereby  engage  in  nonbanking  activities 
of  operating  a  savings  association 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 
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1.  Nonvest  Corppration,  Minneapolis, 
Minnesota;  Norwefet  Financial  Services, 
Inc.,  Des  Moines,  fcwa;  and  Norwest 
Financial,  Inc.,  D^  Moines,  Iowa;  to 
acquire  Norwest  Financial  Guam,  Inc., 
Guam,  and  thereby  engage  in  making 
loans  pursuant  to  $  225.25(bi(l)  of  the 
Board's  Regulation  Y  and  to  engage  in 
general  insurance  Agency  activities 
pursuant  to  §  225.t5(b)(8)(vii)  of  the 
Board's  Regulation  Y.  CoDunents  on  this 
application  must  l|e  received  by  August 
2, 1994.  I 

Board  of  Govemort  of  the  Federal  Reserve 
System,  July  13, 199-1 
Jenniiier  J.  Johnson, 
Associate  Secretary  tifthe  Board. 
[FR  Doc.  94-17494  F^ed  718-94;  8:45  am) 
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St  Francis  Capital  Corporation,  et  ai.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  Of  Nonbanking 
Companies 

The  companies  I  isted  in  this  notice 
hdve  applied  unde  r  §  225.14  of  the 
Board's  Regulatior  Y  (12  CFR  225.14) 
for  the  Board's  apj  roval  imder  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C  1842)  to  be<  ome  a  bank  holding 
company  or  to  acq  iiire  voting  securities 
of  a  bank  or  bank  1  olding  company.  The 
listed  companies  have  also  applied 
under  §  225.23{a)(^)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Conjpany  Act  (12  U.S.C. 
1843(c)(8))  and  §  ^5.21(a)  of  Regulation 
Y  (12  CFR  225.21(1))  to  acquire  or 
control  voting  seci  rities  or  assets  of  a 
company  engaged  n  a  nonbanking 
activity  that  is  list(  d  in  §  225.25  of 
Regulation  Y  as  cli  >sely  related  to 
banking  and  perm  ssible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  Urafed  States. 

The  applicationi  are  available  for 
immediate  inspect  ion  at  the  Federal 
Reserve  Bank  indii  ;ated.  Once  the 
application  has  be  m  accepted  for 
processing,  it  will  ilso  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interesied  persons  may 
express  their  viewi  in  writing  on  the 
question  whether  Consummation  of  the 
proposal  can  "rea^nably  be  expected  to 
produce  benefits  X6  the  public,  such  as 
greater  convenient  e,  increased 
competition,  or  ga  ns  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concenti  ation  of  resources, 
decreased  or  unfai  r  competition, 
conflicts  of  interes  ts,  or  unsound 


banking  practices 


Any  request  for  a 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sutBce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  oiBces  of  the  Board  of 
Governors  not  later  than  August  12, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  St.  Francis  Capital  Corporation,  - 
Milwaukee,  Wisconsin;  to  acquire  St. 
Francis  Insurance  Corporation, 
Milwaukee,  Wisconsin,  a  wholly  owned 
subsidiary  of  St.  Francis  Bank  F.S.B., 
Milwaukee,  Wisconsin,  and  thereby 
engage  in  insurance  agency  activities 
relating  to  tax  deferred  annuities 
pursuant  to  §  225.25fb)|8)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

].  Taico,  Inc.,  Menomonie, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  57.94  percent  of 
the  voting  shares  of  Menomonie  Shares, 
Inc.,  Menomonie,  Wisconsin,  Qarence 
Talen  Charitable  Trust,  Menomonie, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  20.55  percent  of 
the  voting  shares  of  Menomonie  Shares, 
Inc.;  and  Menomonie  Shares,  Inc., 
Menomonie,  Wisconsin;  to  acquire  an 
additional  56.67  percent  for  a  total  of 
81.64  percent  of  the  voting  shares  of 
Menomonie  Financial  Services,  Inc., 
Menomonie,  Wisconsin,  and  thereby 
indirectly  acquire  First  Bank  &  Trust, 
Menomonie,  Wisconsin. 

In  connection  with  this  application, 
Talco,  Inc.,  The  Clarence  Talen 
Charitable  Trust,  and  Menomonie 
Shares  Inc.,  also  have  applied  to  acquire 
Electronic  Strategies,  Inc.,  and  thereby 
engage  in  the  nonbanking  activities  of 
providing  data  processing  and  data 
transmission  services  for  the  processing 
and  transmission  of  iinancial,  banking 
or  economic  data  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y, 
and  providing  management  consulting 
services  to  non-affiliated  bank  and 
nonbank  depository  institutions 
pursuant  to  §  225.25(b)(ll)  of  the 
Board's.  Regulation  Y. 


Board  of  Governors  of  the  Federal  Rpser\'e 
System,  )uly  13, 1994. 

Jennifer }.  Johnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  94-17495  Filed  7-18-94; 845  ami 
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Sharon  E.  dnd  Howard  C.  Thompson, 
et  at.;  Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or  * 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Conti-ol  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
o/to  the  offices  of  the  Board  of 
Governors,  Comments  must  be  received 
not  later  than  August  8, 1994. 

A.  Federal  Reserve  Banlc  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Gty,  Missouri  64198: 

1.  Sharon  E.  and  Howard  C. 
Thompson,  Pittsburg,  Kansas;  Sharon  E. 
Thompson,  Co-Trustee  of  the  Jon  A. 
Simoncic  Trust,  Pittsburg,  Kansas,  to. 
acquire  an  additional  22.73  percent  for 
a  total  of  44.7  percent  of  the  voting 
shares;  and  Joyce  L.  and  Barry  D. 
Draper,  Pittsburg,  Kansas,  Joyce  L. 
Draper,  Co-Trustee  of  the  Jon  A. 
Simoncic  Trust,  Pittsburg.  Kansas,  to 
acquire  an  additional  22.73  percent  for 
a  total  of  44.7  percent  of  the  voting 
shares  of  S.T.D.  Investments,  Inc., 
Mindenmines,  Missouri,  and  thereby 
indirectly  acquire  Bank  of  Minden, 
Mindenmines,  Missouri. 

Board  of  Governors  of  the  Federal  Respr\-e 
System.  July  13, 1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc  94-17493  Filed  7-18-94;  845  htd] 
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DEPARTMENTOF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health 

[Announcement  Number  497] 

Implementing  TB  Training  for  Primary 
Care  Physicians  and  Other  Health-Care 
Workers 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  cooperative  agreements  to 
conduct  a  training  program  for  primary 
care  physicians  and  allied  health-care 
providers  to  avoid  or  reduce  their 
exposure  to  tuberculosis  (TB).    ,-/  j 

In  April  1992,  the  National  Multiple" 
Drug  Resistance-TB  Task  Force 
published  a  National  Action  Plan  to 
Combat  Multidrug  Resistant 
Tuberculosis.  This  document  elaborates 
upon  the  CDC's  approach  to  eliminating, 
TB  through  those  action  steps  for  which 
the  CDC  has  lead  responsibility. 

Problem  27  of  this  plan  states  that ' 
nosocomial  transmission  of  TB  to 
"  health-care  workers  and  patients  is 
occurring.  Such  transmission  is 
preventable  if  recommended  infection 
control  practices  are  implemented.  The 
'objective  is  to  disseminate  information 
on  the  prevention  of  TB  transmission  to 
individuals  and  facilities  that  provide 
services  to  f>ersons  with  TB  or  to 
persons  at  high  risk  for  TB. 

Implementation  Step  4  calls  for  the 
establishment  of  infection  control 
programs.  A  list  of  Training  and 
Education  Materials  is  available  and  can 
be  ordered.  To  order  the  National 
Action  Plan  to  Combat  Multiple  Drug 
Resistant  Tuberculosis,  see  the  section, 
Where  to  Obtain  Additional 
Information. 

The  Public  Healtii  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  areas  of  Health 
Promotion  and  Disease  Prevention.  (To 
order  a  copy  of  Healthy  People  2000.  see 
the  section  Where  to  Obtain  Additional 
Information.) 

Authority:  This  program  is  authorized 
under  section  21(a)  of  the  Occupational 
Safety  and  Health  Act  of  1970  |29  U.S.C.  670 
(a)|.  . 


DEPARTMENT.OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health 

[Announcement  Number  497] 

lmplenf)enting  TB  Training  for  Primary 
Care  Physicians  and  Other  Health-Care 
Workers 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  cooperative  agreements  to 
xonduct  a  training  program  for  primary 
care  physicians  and  allied  health-care 
providers  to  avoid  or  reduce  their 
exposure  to  tuberculosis  (TB).    .  -.   j 

In  April  1992,  the  National  Multiple 
Drug  Resistance-TB  Task  Force 
published  a  National  Action  Plan  to 
Combat  Multidrug  Resistant 
Tuberculosis.  This  document  elaborates 
upon  the  CDC's  approach  to  eliminating , 
TB  through  those  action  steps  for  which 
the  CDC  has  lead  responsibility. 

Problem  27  of  this  plan  states  that 
nosocomial  transmission  of  TB  to 
"  health-care  workers  and  patients  is 
occurring.  Such  transmission  is 
preventable  if  recommended  infection 
control  practices  are  implemented.  The 
'objective  is  to  disseminate  information 
on  the  prevention  of  TB  transmission  to 
individuals  and  facilities  that  provide 
services  to  persons  with  TB  or  to- 
persons  at  high  risk  for  TB. 

Implementation  Step  4  calls  for  the 
establishment  of  infection  control 
programs.  A  list  of  Training  and 
Education  Materials  is  available  and  can 
be  ordered.  To  order  the  National 
Action  Plan  to  Combat  Multiple  Drug 
Resistant  Tuberculosis,  see  the  section, 
Where  to  Obtain  Additional 
Information.  , 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quaUty  of  life.  This  announcement 
is  related  to  the  priority  areas  of  Health 
Promotion  and  Disease  Prevention.  (To 
order  a  copy  of  Healthy  People  2000,  see 
the  section  Where  to  Obtain  Additional 
Information.) 

Authority:  This  program  is  authorized 
under  section  21  (a)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  670 
(a)|.  .    ^ 
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Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  oi^anizations  and  governments 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  groups 
representing  physicians  and  health-care 
workers,  hospitals,  other  public  and 
private  organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
federally  recognized  Indian  tribal 
governments,  Indian  tribes  or  Indian 
tribal  organizations,  and  small, 
minority-  and/or  women-owned 
businesses  are  eligible  to  apply. 

Availability  of  Funds 

Approximately  $250,000  is  available 
in  FY  1994  to  fund  up  to  two  awards. 
It  is  expected  that  the  average  award 
will  be  $125,000.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30,  1994,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  1  year.  Funding 
estimates  may  vary  and  are  subject  to 
change.  It  is  not  anticipated  that  the 
funding  period  will  be  extended  beyond 
1  year. 

Purpose 

The  purpose  of  this  award  is  to  assist 
in  the  implementation  of  a  national 
training  program  for  primary  health-care 
providers  to  reduce  their  risk  of 
e.xposure  to  tuberculosis. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  (Recipient 
Activities),  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  (CDC/NIOSH/DTBE 
Activities). 

A.  Recipient  Activities 

1.  Select  appropriate  curriculum  or 
identify  topics  which  meet  the  needs  of 
the  target  populations  as  defined  in  the 
application.  Develop  sample  agenda, 
initial  training,  refresher  training,  and 
updated  skills  training,  and  identify 
course  materials.  A  list  of  existing  CDC 
TB  educational  materials  is  available. 
(To  order  the  National  Action  Plan  to 
Combat  Multiple  Drug  Resistant 


Tuberculosis,  see  the  section  "Where  to 
Obtain  Additional  Information.") 

2.  Select  appropriate  participants  who 
will  serve  as  trainers  and  conduct 
training  programs. 

3.  Conduct  training  programs  within 
the  designated  region,  as  defined  by  the 
applicant,  for  the  selected  applicants. 

4.  Provide  audiovisual  support,  space, 
facilities,  and  equipment  to  conduct  the 
training. 

5.  Document  and  conduct  an 
evaluation  program  to  measure  the 
impact  and  success  of  the  training  effort. 

6.  Develop  a  plan  for  a  program 
announcing  the  availability  of  the 
training  for  all  target  audiences  within 
the  region  or  nationally. 

B.  CDC/NIOSH/DTBE  Activities 

1.  Provide  technical  assistance  and 
consultation,  through  site  visits  and 
correspondence,  in  areas  of  identifying 
needs,  and  program  development  and 
implementation. 

2.  Provide  scientific  and  technical 
consultation  in  the  modification  of 
curriculum  materials  and  their 
subsequent  review. 

3.  Provide  on-site  technical 
consultation  during  the  training 
programs  with  recommendations  to 
assist  the  trainers. 

4.  Provide  training  materials,  such  as 
videotapes  and  printed  documents,  to 
the  recipient,  when  appropriate  and 
needed. 

5.  Provide  technical  assistance  in  the 
evaluation  of  the  results  and  efficacy  of 
the  training  conducted. 

6.  Assist  in  the  dissemination  of 
training  information  to  appropriate 
organizations. 

Evaluation  Criteria' 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Responsiveness  to  the  objectives  of 
the  cooperative  agreement  as  defined  in 
the  context  of  the  applicant 
responsibilities  including:  (a)  the 
applicant's  understanding  of  the 
objectives  of  the  proposed  cooperative 
agreement,  and  (b)  the  relevance  of  the 
proposal  to  the  objectives.  (20%) 

2.  Feasibility  of  meeting  the  proposed 
goals  of  the  cooperative  agreement 
including:  (a)  the  proposed  schedule  for 
initiating  and  accomplishing  each  of  the 
activities  of  the  cooperative  agreement 
and,  (b)  the  proposed  method  for 
evaluating  the  accomplishments.  (20%) 

3.  Strengths  and  comprehensiveness 
of  the  training  program  plan  which 
addresses  the  distinct  characteristics 
and  needs  of  the  target  audience  and 
includes  the  essential  program  element 
for  planning,  conducting,  and 
evaluating  of  training  programs.  (25%) 
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4.  Training  and  experience  of  the 
Program  Director  and  staff  including:  (a) 
Program  Director  with  experience  in 
managing  cooperative  agreements  and 
grants  and  with  technical  expertise  in 
primary  prevention  education  and  in 
the  occupational  sifety  and  health  field, 

(b)  faculty  with  training  and  experience 
in  the  appropriate  technical  areas,  and 

(c)  staff  with  expel  iencein  developing 
curricula  in  infectious  disease 
transmission,  TB  f  revention,  and 
control  measures  i  i  the  primary  health- 
care occupational  fetting.  (15%) 


5.  The  capabilit) 


regional  or  national  level,  primary 
health-care  provid  srs  who  are  presently 
involved  fn  TB  prevention  programs  to 
ensure  consistency  in  delivering 
training  programs,  and  to  assure 
credibility  with  pr  jfessional/worker 


lealth  departments, 
delivering  health  and 


Intergovernmental 


Programs  as  goverr  ed  by  Executive 


Order  (E.O.)  12372 


review  of  proposec 


State,  the  apphcan 
the  SPOC  for  each 


of  accessing,  on  a 


organizations  and 
(10%) 

6.  Experience  in 
safety  programs  foi  the  target 
population,  partialarly  in  the  primary 
health-care  provid  sr  arena.  (10%) 

7.  The  budget  wi  II  be  evaluated  to  the 
extent  it  is  reasona  )le,  clearly  justified, 
and  consistent  wit|j  the  intended  use  for 
funds.  (Not  scored 

Executive  Order  i;  :372  Review 

Applications  sul  mitted  by  State  and 
local  governments  jre  subje<:i  to 


Review  of  Federal 


E.O.  12372  sets  up 


a  system  for  State  i  nd  local  government 


Federal  assistance 


appUcations.  India  i  tribes  are  strongly 
encouraged  to  requ  est  tribal  government 
review  of  the  prop(  >sed  application. 
State  and  local  gov  smments  should 
contact  their  State  single  Point  of 
Contact  (SPOC)  as  jarly  as  possible  to 
alert  them  to  the  pi  ospective 
applications  and  n  ceive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  i  erving  more  than  one 


is  advised  to  contact 
iffected  State.  A 


current  list  of  SPO<  Is  is  included  in  the 
application  kit.  If  S  POCs  have  any  State 
process  recommen  lations  on 
applications  submi  tted  to  CDC,  they 
should  send  them  I  o  Henry  S.  Cassell, 
,111,  Grants  Managerpent  Officer,  Grants 
Management  Brandh,  Procurement  and 
Grants  Office,  Cent  srs  for  Disease 
Control  and  Prever  tion  (CDC),  255  East 
Paces  Ferry  Road,  1 JE.,  Atlanta,  GA 
30305,  no  later  than  30  days  after  the 
application  due  da  e  (a  waiver  for  the  60 
day  requirement  h<  s  been  requested). 
The  Program  Anno  oncement  number 
and  Program  title  s  lould  be  referenced 
on  the  document.  1  he  granting  agency 
does  not  guarantee  to  "accommodate  or 


explain"  State  process 
recommendations  it  receives  after  that 
date. 

All  other  applications  are  not  subject 
to  E.O.  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assurance  number  for  this  program  is 
93.263. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
'application  PHS  Form  5161-1  (Revised 
7/92,  0MB  Control  Number  0937-0189) 
must  be  submitted  to  Henry  S.  Cassell, 
HI,  Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE,  Room  300, 
Mailstop  E-13,  Atlanta.  GA  30305,  on  or 
before  August  23, 1994. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline 
above  if  they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing). 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  2.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Oppie  M.  Byrd,  Grants 
Management  Si>ecialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention 

(CDC),  255  East  Paces  Ferry  Road  NE, 
Room  300,  Mailstop  E-13,  Atlanta, 
Georgia  30305,  telephone  (404)  842- 
6630. 

Programmatic  technical  assistance 
may  be  obtained  from  N.  Jack  Berberich, 


Jr.,  Ph.D.,  Chief,  Curriculum 
Development  Branch,  Division  of 
Training  and  Manpower  Development, 
National  Institute  for  Occupational 
Safety  and  Health,  Centers  for  Disease 
Control  and  Prevention  (CDC),  4676 
Columbia  Parkway,  Mailstop  C-12, 
Cincinnati.  Ohio  45226.  telephone  (513) 
533-8231. 

Please  refer  to  Announcement 
Number  497  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  the  National  Action  Plan  to 
Combat  Multiple  Drug  Resistant 
Tuberculosis  from  Information  Services, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Road, 
NE,  Mailstop  0-6,  Atlanta,  Georgia 
30333.  or  by  calling  telephone  (404) 
639-1819. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000,  (Full 
Report,  Stock  Number  017-001-00474- 

0)  or  Healthy  People  2000,  (Summary 
Report,  Stock  Number  017-801-0047.3- 

1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington.  DC  20402-9325,^ 
telephone  (202)  783-3238. 

Dated:  July  13.  1994. 
Linda  Rosenstock, 

Director,  National  Institute  for  Occupational. 
Safety  and  Health,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  94-17472  Filed  7-1^94;  8:45  ami 
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Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Amendment  of  Notice  '    ° 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  a  meeting  of 
the  Antiviral  Drugs  Advisory 
Committee.  This  meeting  was 
announced  in  the  Federal  Register  of 
June  24. 1994  (59  FR  32699  at  32700). 
The  amendment  is  being  made  to  reflect 
a  change  in  the  date  of  the  meeting  from 
a  1-day  to  a  2-day  meeting  and  a  change 
in  the  meeting  room  locations,  and  to 
announce  a  closed  portion  of  the 
meeting,  which  is  now  scheduled  for 
the  second  day.  The  open  committee 
discussion  remains  the  same,  except  for 
the  date  the  discussions  will  be  held. 
This  amendment  will  be  announced  at 
the  beginning  of  the  open  portion  of  the 
meeting. 


FCC  FURTHER  INFORMATION  CONTACT:  Lee 
L.  Zwanziger  or  Valerie  Mealy,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
9),  Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville  MD  20857  301- 
443-4695. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  24.  1994.  FDA 
announced  that  a  meeting  of  the 
Antiviral  Drugs  Advisory  Committee 
would  be  held  on  June  29. 1994.  On 
page  32700,  in  the  first  column,  the 
"Date,  time,  and  place"  and  "Type  of 
meeting  and  contact  person"  portions  of 
this  meeting  are  amended,  and  because 
the  committee  will  now  have  a  closed 
portion  on  July  29,  1994,  a  "Closed 
committee  deliberations"  portion  is 
added  to  read  as  follows: 

Date.  time,  and  place.  July  28. 1994, 
8  a.m.,  Parklawn  Bldg.,  Conference  rms. 
D  and  E,  and  July  29.  1994,  8:30  a.m., 
Parklawn  Bldg..  Conference  rms.  G,  H, 
I.  and  J,  5600  Fishers  Lane,  Rockville. 
MD. 

Type  of  meeting  and  contact  person . 
Open  committee  discussion,  July  28, 
1994,  8  a.m.  to  11  a.m.;  open  public 
hearing,  11  a.m.  to  12  m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  12  m.  to  5 
p.m.;  closed  committee  deliberations, 
July  29,  1994,  8:30  a.m.  to  12  m.;  Lee  L. 
Zwanziger  or  Valerie  Mealy,  Center  for 
Drug  Evaluation  and  Research  (HFD-9). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-4695. 

Closed  committee  deliberations.  On 
July  29,  1994,  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  NDA's.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Dated:  July  13,  1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
IFR  Doc.  94-17475  Filed  7-18-94;  8:45  am) 
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National  Institutes  of  Health 

Division  of  Research  Grants;  a  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Behavioral  and 
Neurosciences. 
Date:  August  10. 1994. 
rime:  2  p.m. 
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FOc  FURTHER  INFORMATION  CONTACT:  Lee 
L.  Zwanziger  or  Valerie  Mealy.  Center 
for  Drug  Evaluation  and  Research  (HFD- 
9),  Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville  MD  20857  301- 
443-4695. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  24,  1994.  FDA 
announced  that  a  meeting  of  the 
Antiviral  Drugs  Advisory  Committee 
would  be  held  on  June  29. 1994.  On 
page  32700.  in  the  first  column,  the 
"Date,  time,  and  place"  and  "Type  of 
meeting  and  contact  person"  portions  of 
this  meeting  are  amended,  and  because 
the  committee  will  now  have  a  closed 
portion  on  July  29.  1994,  a  "Closed 
committee  deliberations"  portion  is 
added  to  read  as  follows: 

Date.  time,  and  place.  July  28. 1994. 
8  a.m..  Parklawn  Bldg..  Conference  rms. 
D  and  E,  and  July  29.  1994.  8:30  a.m.. 
Parklawn  Bldg.,  Conference  rms.  G.  H. 
I  and  J.  5600  Fishers  Lane,  Rockville. 
MD. 

Type  of  meeting  and  contact  person . 
Open  committee  discussion.  July  28. 
1994.  8  a.m.  to  11  a.m.;  open  public 
hearing.  11  a.m.  to  12  m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  12  m.  to  5 
p.m.;  closed  committee  deliberations. 
July  29.  1994.  8:30  a.m.  to  12  m.;  Lee  L. 
Zwanziger  or  Valerie  Mealy,  Center  for 
Drug  Evaluation  and  Research  (HFD-9), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-443-4695. 

Closed  committee  deliberations.  On 
July  29,  1994,  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  NDA's.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Dated:  July  13, 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
|FR  Doc.  94-17475  Filed  7-18-94;  8:45  ami 
BILLING  CODE  4160-01-F 
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National  Institutes  of  Health 

Division  of  Research  Grants;  a  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Behavioral  and 
Neurosciences. 
Date:  August  10. 1994. 
rime:  2  p.m. 


Place:  NIH,  Westwood  Bldg..  Room  304 
(Telephone  Conference). 

Contact  Person:  Dr.  Stephen  Gobel, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  304,  Bethesda,  MD  20892.  (301) 
594-7293. 

Purpose/Agenda 

To  review  individual  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  wou Id  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892.  93.893,  National  Institutes  of  Health, 
HHS). 

Dated:  July  13. 1994. 
Susan  K.  Feldman^ 

Committee  Management  Officer,  NIH. 

IFR  Doc.  94-17441  Filed  7-18-94:  8:45  ami 

BILUNG  CODE  414<M)1-M 


National  Institute  of  General  Medical 
Sciences;  Meeting  of  the  National 
Advisory  General  Medical  Sciences 
Council 


Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council,  National  Institute  of 
General  Medical  Sciences.  National 
Institutes  of  Health,  on  September  19 
and  20,  1994,  Building  31,  Conference 
Room  10.  Bethesda.  Maryland. 

This  meeting  will  be  open  to  the 
public  on  September  19,  from  8:30  a.m. 
to  1  p.m.  for  opening  remarks;  the  report 
of  the  Acting  Director,  NIGMS;  and 
other  business  of  the  Council. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b{c)(4)  and 
552b(c)(6).  Title  5.  U.S.C.  and  section  . 
10(d)  of  Pub.  L.  92-463,  the  meeting 
will  be  closed  to  the  public  on 
September  19  horn  1  p.m.  to  5:30  p.m., 
and  on  September  20.  from  8:30  a.m. 
until  adjournment,  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  discussions  of 
these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health.  Building  31.  Room 
4A52.  Bethesda,  Maryland  20892, 
telephone:  301^96-7301,  FAX  301- 
402-0224.  will  provide  a  summary  of 
the  meeting,  and  a  roster  of  Council 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Ann  Dieffenbach  in 
advance  of  the  meeting.  Dr.  W.  Sue 
Shafer,  Executive  Secretary,  NAGMS 
Council,  National  Institutes  of  Health. 
Westwood  Building.  Room  938, 
Bethesda.  Maryland  20892.  telephone:      - 
301-594-7751  will  provide  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821.  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862.  Genetics 
Research:  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research:  93. 880,  Minority 
Access  Research  Careers  (MARC):  and 
93.375,  Minority  Biomedical  Research 
Support  (MBRS).) 

Dated:  July  13.  1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  94-17440  Filed  7-18-94:  8:45  am) 

BILLING  CODE  414<M)1-M 


National  Heart,  Lung,  and  Blood 
Institute;  a  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart. 
Lung,  and  Blood  Special  Emphasis 
Pane!  (SEP)  meeting: 

Name  of  Sep:  Child  and  Adolescent  Trial 
for  Cardiovascular  Health— Phase  III 
(CATCH). 

Date:  August  7-8, 1994. 

Time:  7:30  p.m. 

Place:  Holiday  Inn.  Bethesda,  Mar>land^ 

Contact  Person:  Anthony  M.  Ceollio.  Ir . 
Ph.D..  5333  Westbard  Avenue,  Room  648. 
Bethesda,  Maryland  20892,  (301)  594-7485. 

Purpose/Agenda 

To  review  and  evaluate  grant 
application(s). 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c](e),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vasculai 
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Federal  Register  / 


Diseases  Research;  9l838.  Lung  Diseases 
Research:  and  93.8391  Blood  Diseases  and 
Resources  Research,  National  lnstit\ites  of 
Health.) 

Date:  July  13,  1994 
Susan  K.  Feldman, 
Committee  Managem  snt  Officer.  NIH. 
(FR  Doc  94-17442  F|led  7-18-94;  8:45  am) 

MLUNO  COM  4140-01- 


4 


National  Library  of  Medicine;  Amended 
Notice  of  IMeeting 

Notice  is  hereby  given  of  a  change  in 
the  speciai  meeting  of  the  Biomedical 
Library  Review  Cotnmittee,  July  20-21, 
1994.  which  was  published  in  the 
Federal  Register  on  June  27,  1994, 
Volume  59.  No.  12  I. 

This  committee '  vas  to  have  convened 


at  8:30  a.m.  on  Jul] 


meeting  has  been  c  banged  to  August  3- 


4,  1994,  at  8:30  a.n 
National  Library  ol 


20  and  21,  but  the 


Board  Room  of  the 
Medicine.  8600 


Rockville  Pike,  Bet  lesda,  Maryland. 
The  meeting  will  be  closed  to  the 
public. 

Dated:)ul>'13,199l. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[PR  Doc.  94-17443  F  led  7-18-94;  8:45  ano| 
BU.LM6  COOC  4140-01-N 


Public  Health  Service 


National  Toxicology 
Year  1993  Annual 


Program;  Fiscal 
Report 


interested  persons 


The  National  To  ecology  Program 
(NTP)  announces  t  \e  availability  of  the 
NTP  Annual  Plan  ,  or  Fiscal  Year  1 993, 
solicits  comments  >n  it,  and  urges  all 


0  propose  chemicals 


for  possible  toxico  ogical  evaluation.  In 
the  interest  of  accu  racy  due  to  the 
lateness  of  publica  ion,  the  fifteenth 
edition  has  been  til  led  the  NTP  Annual 
Report,  and  as  sucl  it  primarily 
contains  program  i  ccomplishments  for 
FY  1992.  AccompI  shments  for  FY  1993 
and  program  plans  for  FY  1994  are 
reported  in  the  FY  J1994  Annual  Plan  (in 
press). 

Background 

The  National  Toiicology 
(NTP)  was  establis  led 
Health  Service  of  tl  le 
Health  and  Human 
November  1978.  Tl  le 
goalsof  the  NTP ar » 
strengthen  DHHS  h  a 
toxicology  research 
development  and  va 
provide  toxicologic  al 
use  by  health  research 


Program 
within  the  Public 
Department  of 
Sendees  (DHHS)  in 
continuing  broad 
to  coordinate  and 
sic  and  applied 
and  methods 
lidation,  and  to 
information  for 
and  regulatory 


agencies  and  others  in  protecting  the 
public  health.  Overall  objectives  are  to: 

Broaden  the  spectrum  of  toxicological 
infonnation  obtained  on  selected  chemicals; 

Increase  the  numbers  of  chemicals  studied, 
within  funding  limits; 

Develop  and  validate  assays  and  protocols 
responsive  to  regulatory  needs; 

Communicate  Program  plans  and  results  to 
govermnental  agencies,  the  medical  and 
scientific  communities,  and  the  public. 

The  NTP  coordinates  selected 
toxicology  activities  of  the  National 
Institute  of  Environmental  Health 
Sciences,  National  Institutes  of  Health; 
the  National  Center  for  Toxicological 
Research,  Food  and  I>rug 
Administration;  and  the  National 
Institute  for  Occupational  Safety  and 
Health,  Centers  for  Disease  Control  and 
Prevention. 

Primary  program  oversight  is 
provided  by  the  NTP  Executive 
Committee,  which  links  DHHS  health 
research  institutes  and  centers  with 
Federal  health  regulatory  agencies  to 
ensure  that  the  basic  and  applied 
toxicology  research  and  development 
activities  are  responsive  to  regulatory 
and  public  health  needs.  Agencies 
represented  on  the  Executive  Committee 
are: 

Agency  for  Toxic  Substances  and  Disease 

Registry 
Consumer  Product  Safety  Commission 
Environmental  Protection  Agency 
Food  and  Drug  Administration 
National  Cancer  Institute 
National  Institute  for  Occufwtional  Safety 

and  Health 
National  Institute  of  Environmental  Health 

Sciences  . 

National  Institutes  of  Health 
Occupational  Safety  and  Health 

Administration 

The  NTP  Board  of  Scientific 
Counselors  provides  scientific  oversight, 
advising  the  NTP  Director  and  the  NTP 
Executive  Committee  on  scientific 
content  and  evaluating  the  scientific 
merit  and  overall  quality  of  NTP 
science.  The  members  (listed  in  the 
1993  i4nnuo/  Report]  are  appointed  by 
the  Secretary,  DHHS.  For  the  purposes 
of  the  Program,  the  NTP  Director  reports 
to  the  Assistant  Secretary  for  Health. 

Scientific  activities  are  divided  into 
three  major  program  areas: 
carcinogenesis;  genetic  toxicology;  and 
toxicologic  characterization.  The  latter 
area  covers  activities  in  cardiac, 
immunologic,  neurobehavioral, 
respiratory  and  reproductive  and 
developmental  toxicologies,  and 
includes  efforts  in  chemical  disposition. 
There  are  special  programs  in  studying 
the  toxicities  of  AIDS  therapeutics  and 
the  toxicities  of  Superfund  chemicals. 
Program  and  project  leaders,  along  with 


addresses  and  telephone  numbers,  are 
identified  in  the  1993  Annual  Report. 

The  chemical  nomination  and 
selection  process  is  integral  to  the 
effective  long-term  operation  and 
success  of  the  NTP  with  respect  to 
toxicological  studies  of  chemicals  using 
modem  techniques  and  to  the 
development  and  validation  of  new 
assay  methods,  as  well  as  for  use  in 
evaluation  of  new  concepts  of 
mechanisms  of  toxicity.  Thus,  the  NTP 
welcomes  nominations  of  chemicals  for 
study  from  everyone.  Especially  sought 
are  nominations  of  chemicals  for  study 
of  noncancer  endpoints.  At  a  minimum, 
the  nominator  should  give  the  name  of 
the  chemical  or  substance,  the  rationale 
for  the  nomination,  and  recommend  the 
type  study(s)  to  be  considered.  In 
addition,  it  is  desirable,  but  not 
essential,  to  supplement  each 
nomination  with  the  following 
information,  if  known: 

I.  Chemical  and  physical  properties. 

II.  Production,  use,  occurrence,  and 
analysis  data. 

III.  Toxicology  information. 

IV.  Chemical  disposition  and  structure- 
activity  relationships. 

V.  Planned  or  ongoing  or  recently 
completed  toxicological  and 
environmental  studies. 

To  receive  the  NTP  Annual  Report  for 
Fiscal  Year  1993,  please  write  or 
telephone  the  NTP  Central  Data 
Management.  P.O.  Box  12233,  MD  AO- 
01,  Research  Triangle  Park,  N.C.  27709, 
(telephone  919/541-3419). 

Comments  on  the  FY  1993  NTP 
Annual  Report  are  requested  and 
welcome.  These  should  be  addressed  to 
Dr.  Larry  Hart,  National  Toxicology 
Program,  P.O.  Box  12233,  Research 
Triangle  Park,  N.C.  27709,  (telephone 
919/541-3971).  ■ 

Richard  Griesemer, 

Deputy  Director.  National  Toxicology 
Program. 

(FR  Doc.  94-17439  Filed  7-18-94;  8:45  am) 

BILLING  CODE  414(M)1-P 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Benzyl  Acetate 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  MTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
benzyl  acetate,  which  is  used  as  a 
flavoring  agent  in  foods,  as  a  fragrance 
in  soaps  and  perfumes,  as  a  solvent  for 
cellulose  acetate  and  nitrate,  and  as  a 


component  of  printing  inks  and  varnish 
removers.  The  NTP  previously  studied 
the  toxicology  and  carcinogenicity  of 
this  chemical  in  F344/N  rats  and 
B6C3F|  mice  using  the  gavage  route  of 
administration  and  com  oil  as  a  vehicle. 
Benzyl  acetate  increased  the  incidences 
of  pancreatic  acinar  cell  adenomas  in 
male  rats  and  the  incidences  of 
hepatocellular  adenomas  and 
forestomach  neoplasms  in  male  and 
female  mice.  Because  of  the 
•  confounding  effect  of  com  oil  on  the 
incidences  of  pancreatic  neoplasms  and 
because  of  controversy  over  the  use  of 
the  gavage  route  of  administration,  the 
NTP  decided  to  restudy  benzyl  acetate 
using  the  dosed  feed  route  of 
administration. 

Toxicology  and  carcinogenesis  studies 
were  conducted  by  feeding  groups  of  60 
male  and  female  F344/N  rats  diets 
containing  0.  3,000,  6.000.  or  12,000 
ppm  benzyl  acetate  and  groups  of  60 
male  and  female  B6C3F,  mice  diets 
containing  0,  330,  1,000,  or  3.000  ppm 
benzyl  acetate  for  2  years. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was.no  evidence  of 
carcinogenic  activity*  of  benzyl  acetate 
in  male  or  female  F344/N  rats  receiving 
3,000,  6,000.  or  12,000  ppm;  however, 
rats  may  have  tolerated  higher  doses. 
There  was  no  evidence  of  carcinogenic 
activity  of  benzyl  acetate  in  male  or 
female  B6C3Fi  mice  receiving  330. 
1,000,  or  3.000  ppm. 

Nasal  lesions  associated  with  benzyl 
acetate  exposure  in  male  and  female 
mice  included  nasal  mucosa  atrophy 
and  degeneration  (primarily  of  the 
olfactory  epithelium),  cystic  hyperplasia 
of  the  nasal  submucosal  gland,  and 
luminal  exudate  and  pigmentation  of 
the  nasal  mucosal  epithelium. 

In  premius  2-year  gavage  studies, 
benyzl  acetate  increased  the  incidence 
of  acinar  cell  adenomas  of  the  exocrine 
pancreas  in  male  F344/N  rats;  the 
gavage  vehicle  may  have  been  a 
contributing  factor.  There  was  no 
evidence  of  carcinogenic  activity  in 
female  F344/N  rats  receiving  250  or  550 
mg/kg  a  day. 

There  was  some  evidence  of 
carcinogenic  activity  in  male  and  fieraale 
B6C3F|  mice,  indicated  by  the  increased 
incidences  of  hepatocellular  adenomas 
and  squamous  cell  neoplasms  of  the 
forestomach. 


•The  NTP  usM  nve  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  tv»o  categories  for  positive  results  ("detr 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  fcr  no  obeorvabJe  effect  ("no  evidence'^, 
and  one  category  for  studies  thM  cannot  be 
evaluateo  because  of  major  flaws  ("inadequate 
study").  . 
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component  of  printing  inks  and  vamish 
removers.  The  NTP  previously  studied 
the  toxicology  and  carcinogenicity  of 
this  chemical  in  F344/N  rats  and 
B6C3F|  mice  using  the  gavage  route  of 
administration  and  com  oil  as  a  vehicle. 
Benzyl  acetate  increased  the  incidences 
of  pancreatic  acinar  cell  adenomas  in 
male  rats  and  the  incidences  of 
hepatocellular  adenomas  and 
forestomach  neoplasms  in  male  and 
female  mice.  Because  of  the 
confounding  effect  of  com  oil  on  the 
incidences  of  pancreatic  neoplasms  and 
because  of  controversy  over  the  use  of 
the  gavage  route  of  administration,  the 
NTP  decided  to  restudy  benzyl  acetate 
using  the  dosed  feed  route  of 
administration. 

Toxicology  and  carcinogenesis  studies 
were  conducted  by  feeding  groups  of  60 
male  and  female  F344/N  rats  diets 
containing  0.  3.000,  6.000.  or  12,000 
ppm  benzyl  acetate  and  groups  of  60 
male  and  female  B6C3F|  mice  diets 
containing  0.  330,  1,000,  or  3,000  ppm 
benzyl  acetate  for  2  years. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was.  no  evidence  of 
carcinogenic  activity*  of  benzyl  acetate 
in  male  or  female  F344/N  rats  receiving 
3,000,  6.000,  or  12,000  ppm;  however, 
rats  may  have  tolerated  higher  doses. 
There  was  no  evidence  of  carcinogenic 
activity  of  benzylacetate  in  male  or 
female  B6C3Fi  mice  receiving  330, 
1,000,  or  3.000  ppm. 

Nasal  lesions  associated  with  benzyl 
acetate  exposure  in  male  and  female 
mice  included  nasal  mucosa  atrophy 
and  degeneration  (primarily  of  the 
olfactory  epithelium),  cystic  hyperplasia 
of  the  nasal  submucosal  gland,  and 
luminal  exudate  and  pigmentation  of 
the  nasal  mucosal  epithelium. 

In  premius  2-year  gavage  studies, 
benyzl  acetate  increased  the  incidence 
of  acinar  cell  adenomas  of  the  exocrine 
pancreas  in  male  F344/N  rats;  the 
gavage  vehicle  may  have  been  a 
contributing  factor.  There  was  no 
evidence  of  carcinogenic  activity  in 
female  F344/N  rats  receiving  250  or  550 
mg/kg  a  day. 

There  was  some  evidence  of 
carcinogenic  activity  in  male  and  female 
B6C3F|  mice,  indicated  by  the  increased 
incidences  of  hepatocellular  adenomas 
and  squamous  cell  neoplasms  of  the 
forestomach. 
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Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233.  Research  Triangle  Park.  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Benzyl 
Acetate  (CAS  No.  140-1 1  1)  in  F344/N 
Rats  and  B6C3F,  Mice  (Feed  Studies) 
(TR-431)  are  available  without  charge 
from  Central  Data  Management.  NIEHS, 
MD  AO-01.  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709;  telephone 
(919) 541-3419. 

Kennetk  CMden. 

Director,  National  Toxicology  Program. 
(PR  Doc.  94-17449  Filed  7-18-94;  8:45  am) 
BILUNG  COOE  414(M>1-M 


•The  NTP  uaes  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  tvtfo  categories  for  positive  results  ("dear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  br  no  obeervabie  effect  ("no  evidenced, 
and  ofle  category  for  atodtes  thai  cannot  be 
evaluateo  because  of  major  flaws  ("inadequate 
study"). 


National  Toxicology  Program; 
Avatlabf  Hty  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Manganese  (K)  Sulfate 
Mortohydrate 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
manganese  sulfate  monohydrate. 
Manganese  is  the  12th  most  abundant 
element  in  the  earth's  crust.  The  base 
metal  does  not  occur  naturally,  but  is  a 
component  of  more  than  100  minerals, 
including  sulfides,  oxides,  carbonates, 
silicates,  phosphates,  and  borates.  In 
addition,to  occurring  in  foods  and 
drinking  water,  manganese  occiurs  in  the 
atmosphere  from  dust,  volcanic  activity, 
forest  fires,  and  industrial  emissions. 
Manganese  (II)  sulfate  monohydrate  was 
chosen  for  study  because  of  its  stability, 
solubility,  and  availability. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by 
administering  manganese  (II)  sulfate 
monohydrate  (97%  pure)  in  feed  to 
groups  of  70  male  and  70  female  F344/ 
N  rats  and  B6C3i  mice  at  doses  of  1, 
1,500,  5,000,  or  15,000  ppm  for  up  to  2 
years. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  Was  no  evidence  of 
carcinogenic  activity  *  of  manganese  (II) 
sulfate  monohydrate  in  male  or  female 
F344/N  rats  receiving  1,500,  5,000.  or 
15,000  ppm.  There  was  equivocal 
evidence  of  carcinogenic  activity  of 
manganese  (U)  sulfate  monohydrate  in 


*  The  NTP  uses  five  cat^ories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  resulu  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evideoce "), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
study"). 


male  and  female  B6C3F|  mice,  based  on 
the  marginally  increased  incidences  of 
thyroid  gland  follicular  cell  adenoma 
and  the  significantly  increased 
incidences  of  follicular  cell  hyperplasia. 

The  ingestion  of  diets  containing 
manganese  (II)  sulfate  monohydrate  was 
associated  with  an  increased  severity  of 
nephropathy  in  male  rats,  focal 
squamous  hyperplasia  of  the 
forestomach  in  male  and  female  mice, 
and  ulcers  and  inflammation  of  the 
forestomach  in  male  mice.  These  studies 
were  not  designed  to  assess  any 
neurotoxicity  that  might  have  been 
expected  with  chronic  exposure  to 
sufficiently  high  doses  of  manganese. 

Questions  or  comments  abmit  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Paric.  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Manganese 
(11)  Sulfate  Monohydrate  (CAS  No. 
10034-96-5)  in  F344/N  Rats  and 
B6C3F,  Mice  (Feed  Studies)  rrR-428) 
are  available  without  charge  from 
Central  Data  Management.  NIEHS.  MD 
AO-01,  P.O.  Box  12233.  Research 
Triangle  Park,  NC  27709;  telephone 
(919) 541-3419. 

Dated:  July  13. 1994. 
Kenneth  Oliiea. 

Director,  SationaJ  Toxicology  Program. 
IFR  Doc.  94-17450  Filed  7-lfr-94;  8:45  am| 

nUJNG  COOC  4140-01-M 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  p-Nitroaniline 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
p-nitroaniline,  an  intermediate  in  the 
preparation  of  several  azo  dyes  used  for 
coloring  consumer  products. 

Two-year  toxicology  and 
carcinogenesis  studies  were  conducted 
by  administering  to  both  sexes  of 
B6C3F|  mice  doses  of  0,  3.  30,  or  100 
mg  p-nitroaniline  per  kg  bixly  weight  in 
com  oil  by  gavage  5  days  per  week  for 
up  to  103  weeks. 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  equivocal 
evidence  of  carcinogenic  activity  *  of  p- 


*  The  NTP  uses  five  categories  of  er»d«K?e  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  renilu  ("clear 
evidence"  and  "some  evidence'1.  one  calega-y  for 
no  observable  effect  ("no  evidence"),  and  one 
category  for  uncertain  Hndings  ("equivocal 
evidence"),  one  category  ibr'sttiidies  that  canooi  be 
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nitroaniline  in  male  P6C3Fi  mice  based 
on  the  increased  inc  dances  of 
hemangiosarcoma  of  the  liver  and 
hemangioma  or  hemimgiosarcoma 
(combined]  at  all  sit^.  There  was  no 
evidence  of  carcinogenic  activity  of  p- 
nitroaniline  in  female  B6C3F|  mice 
receiving  doses  of  3,  po.  Or  100  mg/kg. 

Questions  or  comitents  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233.  Research  Triatigle  Park,  NC 
27709  or  telephone  (^19)  541-3419. 

Copies  of  Toxicolo^  and 
Carcinogenesis  Studks  of  p-Nitmaniline 
(CAS No.  10a-€l-6)\n  B6C3F,  Mice 
(Gavage  Studies)  (Tli-418)  are  available 
without  charge  from  Central  Data 
Management.  NIEHSiM.D.  ACM)1.  P.O. 
Box  12233.  Research  Triangle  Park.  NC 
27709;  telephone  (9ip)  541-3419. 

Dated:  July  12. 1994. 
Kenneth  Olden, 

Director,  National  ToxiAology  Program. 
|FR  Doc.  94-17746  File|  7-18-94,  8:45  am) 

BtLUNQ  COO€  4140-01-M 


National  Toxicology  Program; 
Availability  of  Techn  cal  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Polybrom  nated  Biphenyls 
(Firemaster  FF-1 " ) 

The  HHS'  National  Toxicology 
Program  announces  t  »e  availability  of 
the  NTP  Technical  R<  port  on  the 
toxicology  and  carcinogenesis  studies  of 
Polybrominated  biph  myls.  synthetic 
chemicals  used  as  fla  ne  retardants.  The 
technical  product  u.s€  d  in  these  studies. 
Firemaster  FF-1  ■ .  is  i  mixture  of 
brominated  biphenyl .  Firemaster  FF- 
1 "  is  a  known  liver  c<  rcinogen  in  rats 
and  mice  and  is  one  c  f  three  compounds 
chosen  by  the  Nation;  il  Toxicology 
Program  to  investigati  i  the  potential 
value  of  perinatal  exp  osures  in  assessing 
chemical  carcinogen!  ;ity. 

Chronic  toxicity  an  i  carcinogenicity 
studies  were  performi  d  by 
administering  polybn  minated 
biphenyls  (Firemastei  FF-1  ■ )  at 
concentrations  of  0, 1  3, 10,  or  30  ppm 
in  feed  to  groups  of  5(  i  F344/N  rats  and 
B6C3F|  mice  of  each  i  ex.  The  studies 
were  designed  to  dete  rmine:  a)  the 
effects  of  polybromini  ted  biphenyls  in 
rats  and  mice  receivir  g  adult  (Fi) 
exposure  only  (a  typic  al  carcinogenicity 
study),  b)  the  toxic  and  carcinogenic 
effects  of  p)olybromini  ted  biphenyls  in 
rats  and  mice  receivir  g  perinatal  (Fa) 
exposure  only  (dietar '  exposure  of  dams 
prior  to  breeding  and  hroughout 
gestation  and  lactatioi  ].  and  c)  the 


evaluated  because  of  major 

ituJv"). 


effects  of  combined  perinatal  and  adult 
exposure  to  polybrominated  biphenyls. 

Adult-Only  Exposure:  Under  the 
conditions  of  these  2-year,  adult-only, 
dietary  exposure  studies,  there  was  clear 
evidence  of  carcinogenic  activity*  for 
polybrominated  biphenyls  in  male  and 
female  F344/N  rats  and  male  and  female 
B6C3F|  mice  based  on  increased 
incidences  of  hepatocellular  neoplasms. 

Perinatal-Only  Exposure:  Perinatal 
exposure  alone  (through  dietary 
administration  of  10  ppm 
polybrominated  biphenyls  to  the  dams) 
had  no  effect  on  the  incidences  of 
neoplasms  in  female  F344/N  rats,  but  in 
male  F344/N  rats,  perinatal  exposure 
was  associated  with  a  marginally 
increased  incidence  of  hepatocellular 
adenomas  that  may  have  been  related  to 
chemical  administration.  In  male  and 
female  B6C3F|  mice,  perinatal  exposure 
to  30  ppm  polybrominated  biphenyls 
resulted  in  significantly  increased 
incidences  of  hepatocellular  neoplasms. 
The  incidences  of  a  number  of 
nonneoplastic  lesions  in  the  liver 
(cytomegaly,  eosinophilic  focus,  and 
clear  cell  focus)  were  increased  in  male 
and  female  B6C3F|  mice. 

Combined  Perinatal  and  Adult 
Exposure:  Combined  perinatal  and  adult 
dietary  exposure  to  polybrominated 
biphenyls  confirmed  findings  of  the 
adult-only  exposures  for  the  increased 
incidences  of  hepatocellular  neoplasms 
in  F344/N  rats  and  B6C3F,  mice.  In 
male  F344/N  rats,  there  were  no 
enhancing  effects  of  combined  perinatal 
and  adult  exposure.  However,  perinatal 
exposure  enhanced  the  susceptibility  of 
female  F344/N  rats  receiving  adult 
exposure  of  10  or  30  ppm  to  the 
induction  of  liver  neoplasms. 

For  male  and  female  F344/N  rats,  a 
combined  analysis  of  the  incidences  of 
leukemia  in  the  adult-only,  perinatal- 
only,  and  conibined  perinatal  and  adult 
exposure  groups  revealed  an  apparent 
association  between  increasing 
incidences  of  mononuclear  cell 
leukemia  and  exposure  to 
polybrominated  biphenyls. 

In  male  and  female  B6C3F]  mice,  it 
was  not  possible  to  adequately  assess 
the  enhancing  effects  of  combined 
perinatal  and  adult  exposure  on 
hepatocellular  neoplasms,  because 
adult-only  exposure  to  10  or  30  ppm 
polybrominated  biphenyls  resulted  in 


aws  ("inadequate 


*  The  NTP  uses  Tive  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
-uncertain  flndings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  categorv'  for  studies  that  cannot  be 
evaluated  tiecause  of  major  flaws  ("inadequate 
study"). 


high  incidences  (84%  to  98%)  of  liver 
neoplasms.  However,  with  increased 
perinatal  exposure,  there  were  increases 
in  the  numbers  of  B6C3Fi  mice  with 
hepatocellular  carcinomas  and  in  the 
numbers  of  B6C3Fi  mice  with  multiple 
hepatocellular  adenomas,  which 
suggests  an  enhancement  of 
polybrominated  biphenyls-related 
hepatocellular  carcinogenicity 
associated  with  perinatal  exposure. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233.  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of 
Polybrominated  Biphenyls  (Firemaster 
FF-V)  (CAS  No.  67774-32-7)  in  F344/ 
N  Rats  and  B6C3F,  Mice  (Feed  Studies) 
(TR-398)  are  available  without  charge 
from  Central  Data  Management,  NIEHS, 
MD  AO-01,  P.O.  Box  12233,  Research 
Triangle  Park.  NC  27709;  telephone 
(919) 541-3419. 

Dated:  July  12.  1994. 
Kenneth  Olden, 

Director,  National  Toxicology  Program. 
IFR  Doe.  94-17445  Filed  7-18-94;  8:45  am] 
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National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  1,3-Butadiene 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NIP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
1,3-Butadiene,  which  is  used  in  the 
manufacture  of  synthetic  rubber  and  of 
thermoplastic  resins. 

To  better  characterize  exposure- 
response  relationships  for  neoplasms 
and  nonneoplastic  lesions,  toxicology 
and  carcinogenesis  studies  were 
conducted  by  exposing  groups  of  male 
and  female  B6C3F|  mice  to  air 
containing  1,3-butadiene  (greater  than 
99%  pure)  for  up  to  2  years.  An 
additional  study  in  male  B6C3Fi  mice, 
in  which  exposure  to  1,3-butadiene  was 
stopped  after  limited  exposure  periods 
(13,  26,  40,  or  52  weeks),  was  performed 
to  assess  the  effects  of  varying 
concentration  and  duration  of  exposure 
on  the  incidences  of  1,3-butadiene- 
induced  neoplasms. 

Groups  of  70  male  and  70  female  mice 
were  exposed  to  air  containing  0,  6.25, 
20.  62.5,  or  200  ppm  1,3-butadiene  for 
6  hours  per  day,  5  days  per  week  for  up 
to  2  years;  groups  of  90  male  and  90 
female  mice  were  exposed  to  625  ppm. 
1.3-butadiene  on  the  same  schedule.  Up 
to  10  animals  from  each  group  were 


examined  after  9  and  15  months  of 
exposure. 

The  stop-exposure  study  consisted  of 
groups  of  50  male  mice  exposed  to  1,3- 
butadiene  at  concentrations  of  200  ppm 
for  40  weeks,  625  ppm  for  13  weeks,  312 
ppm  for  52  weeks,  or  625  ppm  for  26 
weeks.  After  the  exposures  were 
completed,  these  groups  were  placed  in 
control  chambers  for  the  remainder  of 
the  2-year  study.  The  total  exposure  to 
1,3-butadiene  (concentration  times 
duration  of  exposure)  in  the  13,  and  40- 
week  stop-exp>osure  was  approximately 
8,000  ppm  weeks,  while  that  in  the  26- 
and  52-week  stop-exposure  groups  was 
approximately  16,000  ppm  weeks. 

Previous  inhalation  studies  of  1,3- 
butadiene  in  male  and  female  B6C3F| 
mice  provided  clear  evidence  of         I 
carcinogenicity  at  exposure  ' 

concentrations  of  625  or  1,250  ppm.  The 
present  inhalation  studies — 2-year 
exposures  of  6.25,  20,  62.5,  200,  or  625 
ppm  or  shorter  duration  exposures  of 
200,  312,  or  625  ppm — provide  a  better 
characterization  of  the  concentration- 
dependent  responses  for  1,3-butadiene- 
induced  neoplasms  and  nonneoplastic 
lesions.  The  present  stiKlies  confirmed 
the  clear  evidence  of  carcinogenic 
activity  *  of  1,3-butadiene  in  male 
B6C3F|  mice  based  on  increased 
incidences  of  neoplasms  in  the  ; 

hematopoietic  system,  heart,  lung, 
forestomach,  liver,  harderian  gland, 
preputial  gland,  brain,  and  kidney. 
There  was  clear  evidence  of 
carcinogenicity  of  1,3-butadiene  in 
female  B6C3F|  mice  based  on  increased 
incidences  of  neoplasms  in  the 
hematopoietic  system,  heart,  lung.       I 
forestomach.  liver,  harderian  gland, 
ovary,  and  mammaiy  gland. 

Low  incidences  ofintestinal  ! 

carcinomas  in  male  mice,  Zymbal's 
gland  carcinomas  in  male  and  fiemale 
mice,  and  renal  tubule  adenomas  and 
skin  sarcomas  in  fiemale  mice  may  also 
have  been  related  to  administration  of 
1,3-bufadiene. 

Questions  or  comments  about  the 
Technico  i  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  1 ,3-Butadiene 
(CAS  No.  J 06-99-0)  in  B6C3F,  Mice 
(Inhalation  Studies)  (TR-434)  are 


*  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  tor  positive  results  ("dear 
evidence"  and  "some  evidence'),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
sludv"). 


examined  after  9  and  15  months  of 
exposure. 

The  stop-exposure  study  consisted  of 
groups  of  50  male  mice  exposed  to  1 ,3- 
butadiene  at  concentrations  of  200  ppm 
for  40  weeks,  625  ppm  for  13  weeks,  312 
ppm  for  52  weeks,  or  625  ppm  for  26 
weeks.  After  the  exposures  were 
completed,  these  groups  were  placed  in 
control  chambers  for  the  remainder  of 
the  2-year  study.  The  total  exposure  to 
1,3-butadiene  (concentration  times 
duration  of  exposure)  in  the  13,  and  40- 
week  stop-exp>osure  was  approximately 
8.000  ppm  weeks,  while  that  in  the  26- 
and  52-week  stop-exposure  groups  was 
approximately  16,000  ppm  weeks. 

Previous  inhalation  studies  of  1.3- 
butadiene  in  male  and  female  B6C3Fi 
mice  provided  clear  evidence  of 
carcinogenicity  at  exposure 
concentrations  of  625  or  1.250  ppm.  The 
present  inhalation  studies — 2-year 
exposures  of  6.25,  20.  62.5,  200,  or  625 
ppm  or  shorter  duration  exposures  of 
200.  312.  or  625  ppm — ^provide  a  better 
characterization  of  the  concentration- 
dependent  responses  for  1,3-butadiene- 
indiKed  neoplasms  and  nonneoplastic 
lesions.  The  present  stiKlies  confirmed 
the  clear  evidence  of  carcinogenic 
activity  *  of  1.3-butadiene  in  male 
B6C3Fi  mice  based  on  increased         ! 
incidences  of  neoplasms  in  the  j 

hematopoietic  system,  heart,  limg, 
forestomach,  liver,  harderian  gland, 
preputial  gland,  brain,  and  kidney. 
There  was  clear  evidence  of 
carcinogenicity  of  1,3-butadiene  in 
female  BeC3Fi  mice  based  on  increased 
incidences  of  neoplasms  in  the 
hematopoietic  system,  heart,  lung, 
forestomach.  liver,  harderian  gland, 
ovary,  and  mammary  gland. 

Low  incidences  ofintestinal 
carcinomas  in  male  mice,  Zymbal's 
gland  carcinomas  in  male  and  female 
mice,  and  renal  tubule  adenomas  and 
skin  sarcomas  in  female  mice  may  also 
have  been  related  to  administration  of 
1,3-butadiene. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  1,3-Butadiene 
(CAS  No.  106-99-0)  in  B6C3F,  Mice 
(Inhalation  Studies)  (TR-434)  are 
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*  The  NTP  uses  five  categories  of  evidenc*  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  tor  positive  results  ("ciear 
evidence"  and  "some  evidence'),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
sludv"). 


available  without  charge  from  Central 
Data  Management,  NIEHS,  MJD.  AO-01. 
P.O.  Box  12233,  Research  Triangle  Park. 
NC  27709;  telephone  (919)  541-3419. 

Dated:  July  12, 1994. 
Kenneth  Olden, 

Director,  National  Toxicology  Program. 
IFR  Doc.  94-17447  Filed  7-18-94;  8:45  ara| 
BILUNO  coot  4144-01-M 


National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  1,2,3-Trichloropropane 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
1,2,3-Trichloropropane,  a  colorless 
liquid  used  as  a  paint  and  varnish 
remover,  solvent,  and  d^reasing  agent, 
and  as  a  crosslinking  agent  in  the 
synthesis  of  polysulfides  and 
hexafluoropropylene.  1.2,3- 
Trichloropropane  may  be  found  as  an 
impurity  in  certain  nematocides  and 
soil  fumigants  and  as  a  contaminant  of 
drinking  and  ground  water. 

Toxicology  and  carcinogenesis  studies 
were  performed  by  administering  1,2,3- 
trichioropropane  in  corn  oil  by  gavage 
to  groups  of  60  F344/N  rats  of  each  sex 
at  doses  of  0,  3, 10,  or  30  mg/kg  body 
weight  and  to  60  B6C3F|  mice  of  each 
sex  at  doses  of  0,  6,  20,  or  60  mg/kg 
body  weight  5  days  per  week  for  up  to 
104  weeks. 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  clear  evidence 
of  carcinogenic  activity*  of  1,2,3,- 
trichloropropane  in  male  F344/N  rats 
based  on  increased  incidences  of 
squamous  cell  papillomas  and 
carcinomas  of  the  oral  mucosa  and 
forestomach,  adenomas  of  the  pancreas 
and  kidney,  adenomas  or  carcinomas  of 
the  preputial  gland,  and  carcinomas  of 
the  Zymbal's  gland.  Adenomatous 
polyps  and  adenocarcinomas  of  the 
intestine  may  have  been  related  to 
chemical  administration.  There  was 
clear  evidence  of  carcinogenic  activity 
of  1.2,3-trichloropropane  in  female 
F344/N  rats  based  on  increased 
incidences  of  squamous  cell  papillomas 
and  carcinomas  of  the  oral  mucosa  and 
forestomach,  adenomas  or  carcinomas  of 
the  clitoral  gland,  adenocarcinomas  of 


*  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
studv '). 


the  mammary  gland,  and  carcinomas  of 
the  Zymbal's  gland.  Adenocarcinomas 
of  the  intestine  may  have  been  related 
to  chemical  administration. 

There  was  clear  evidence  of 
carcinogenic  activity  of  1,2,3- 
trichloropro{>ane  in  male  B6C3F1  mice 
based  on  increased  incidences  of 
squamous  cell  papillomas  and 
carcinomas  of  the  forestomach. 
hepatocellular  adenomas  or  carcinomas, 
and  harderian  gland  adenomas. 
Squamous  cell  papillomas  of  the  oral 
mucosa  moy  have  been  related  to 
chemical  administration.  There  was 
clear  evidence  of  carcinogenic  activity 
of  1,2,3-trichloropropane  in  female 
B6C3F|,  mice  based  on  increased 
incidences  of  squamous  cell  carcinomas 
of  the  oral  mucosa,  squamous  cell 
papillomas  and  carcinomas  of  the 
forestomach,  hepatocellular  adenomas 
or  carcinomas,  harderian  gland 
adenomas,  and  uterine  adenomas, 
adenocarcinomas,  and  stromal  polvps. 

Nonneoplastic  lesions  associated  with 
exposure  to  1 ,2.3-trichloropropane 
included  increased  severity  of 
nephropathy  in  male  rats  and  increased 
incidences  of  basal  cell  and  squamous 
hyperplasia  of  the  forestomach,  acinar 
hyperplasia  of  the  pancreas,  renal 
tubule  hyperplasia,  and  preputial  or 
clitoral  gland  hyperplasia  in  male  and 
female  rats.  Increased  incidences  of 
squamous  hyperplasia  of  the 
forestomach  and  eosinophilic  foci  in  the 
liver  in  male  and  female  mice  were  - 
chemical  related. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park.  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  1 .2.3- 
Tricbloropropane  (CAS  No.  96-1  &-4)  in 
F344/NRats  and  B6C3F,  Mice  (Gavage 
Studies)  (TR-384)  are  available  without 
charge  from  Central  Data  Management. 
NIEHS.  MD  AO-01.  P.O.  Box  12233. 
Research  Triangle  Park,  NC  27709; 
telephone  (919)  541-3419. 

Dated:  July  14,  1994. 
Kenneth  CNden. 

Director.  National  Toxicology  Program. 
IFR  Doc.  94-17454  Filed  7-18-94;  8;-15  am| 
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National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Oxazepam 

The  HHS'  National  Toxicology 
Program  armounces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
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oxazepam,  which  is  one  of  a  number  of 
benzodiazepines  used  therapeutically  as 
a  sedative-hypnotiq  and  antianxiety 
agent. 

Toxicology  and  carcinogenesis  studies 
were  performed  by  administering 
oxazepam  (greater  than  99%  pure)  to 
groups  of  60  male  and  60  female  Swiss- 
Webster  and  B6C3F 1  mice  in  feed  at 
concentrations  of  0  2,5000,  or  5.000 
ppm  for  57  weeks  (Iswiss- Webster),  or  2 
years  (B6C3Fi  ).  Additional  groups  of  60 
male  and  60  female  B6C3F|  mice 
received  125  ppm  of  oxazepam  in  feed 
to  allow  for  concen  rations  similar  to 
those  achieved  in  hiimans  taking  a 
therapeutic  dose. 

Under  the  condit  ons  of  these  feed 
studies,  there  was  c  lear  evidence  of 
carcinogenic  activity*  of  oxazepam  in 


male  and  fiemale  Sv 
based  on  increased 


iss-Webster  mice 
incidences  of 


hepatocellular  ader  oma  and  carcinoma. 


There  was  clear  evi 


ience  of 


carcinogenic  activit  y  of  oxazepam  in 
male  and  female  B6  C3F|  mice  l)ased  on 
increased  incidence  s  of  hepatoblastoma 
and  hepatocellular ;  idenoma  and 
carcinoma.  Increase  d  incidences  of 
hyperplasia  of  thyr(id  gland  follicular 
cells  in  male  and  fenale  B6C3F|  mice 


and  of  foHicular  eel 
female  B6C3F|  mic( 
oxazepam  exposure 

Administration  o 


27709  or  telephone 


Copies  of  Toxicol  igy  and 
Carcinogenesis  Stuc  ies  of  Oxazeham 
(CAS  No.  604-75-1,  in  Swiss-Webster 
and  B6C3F,  Mice  (F  eed  Studies)  (TR- 
443)  are  available  without  charge  from 
Central  Data  Manag  sment.  NIEHS,  MD 
AO-01.  P.O.  Box  12: 133,  Research 
Triangle  Park,  NC  2f  709;  telephone 
(919) 541-3419. 


seal  !gi 


•  The  NTP  uses  five 
carcinogenic  activity  obs^ed 
study:  two  categories  for 
evidence"  and  "some  evi 
uncertain  Hndings  ("< 
category  for  no  observabl 
and  one  category  for  stu 
evaluated  because  of  maj^r 
sludv"). 


"equi  roca 


d  es 


adenomas  in 
were  also  related  to 

oxazepam  to  Swiss- 


Webster  mice  resulted  in  centrilobular 
hepatocellular  hype  rtrophy  and 
increased  incidences  and  severity  of 
systemic  amyloidos  s.  Administration  of 
oxyazepam  to  B6C3  "i  mice  also  resulted 
in  centrilobular  hep  atocellular 
hypertrophy. 

Questions  or  comhients  about  the 
Technical  Report  si:  ould  be  directed  to 
Central  Data  Manag  ;ment  at  P.O.  Box 
12233.  Research  Triangle  Park,  NC 


919) 541-3419. 


;orie$  of  evidence  of 
in  each  animal 
I  lositive  results  ("clear 
Ience"),  one  category  for 

I  evidence"),  one 
effect  ("no  evidence"), 
that  cannot  be 
flaws  ("inadequate 


Dated:  )uly  12. 1994. 
Kenneth  Olden, 

Director.  National  Toxicology  Program. 
[PR  Doc.  94-17448  Filed  7-18-94: 6:45  am] 
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National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  promethazine  Hydrochloride 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
promethazine  hydrochloride,  a  drug 
used  for  the  memagement  of  allergic 
conditions,  motion  sickness  and  nausea, 
and  as  a  sedative  to  treat  psychiatric 
disorders. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by 
administering  promethazine 
hydrochloride  (>99%  pure)  in  distilled 
water  by  gavage  to  groups  of  60  male 
and  60  female  F344/N  rats  and  B6C3Fi 
mice  once  daily,  5  days  per  week  for  up 
to  103  weeks.  Rats  received  doses  of  0. 
8.3, 16,6.  and  33.3  mg/kg;  male  mice 
received  doses  of  0,  11.25,  22.5.  and  45 
mg/kg  and  female  mice  received  0,  3.75, 
7.5,  and  15  mg/kg. 

Under  the  conditions  of  these  2-year 
gavage  studies,  there  was  no  evidence  of 
carcinogenic  activity  *  of  promethazine 
hydrochloride  in  male  or  female  F344/ 
N  rates  receiving  8.3.  16.6,  or  33.3  mg/ 
kg.  There  was  no  evidence  of 
carcinogenic  activity  of  promethazine 
hydrochloride  in  male  B6C3Fi  mice 
receiving  11.25,  22.5  or  45  mg/kg.  There 
was  no  evidence  of  carcinogenic  activity 
of  promethazine  hydrochloride  in 
female  B6C3F|  mice  receiving  3.75,  7.5, 
or  15  mg/kg. 

The  decrease  in  the  incidences  of 
adrenal  medullary  pheochromocytoma 
in  male  rates  was  considered  to  be 
related  to  promethazine  hydrochloride 
administration.  The  decrease  in  the 
incidences  of  pituitary  gland  adenoma 
in  male  rates  and  uterine  stromal  polyp 
in  female  rates  may  have  been  related  to 
promethazine  administration. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 


*  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
study"/ 


Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Promethazine 
Hydrochloride  (CAS  No.  58-33-3)  in 
F344/N  Rates  and  B6C3Fi  Mice  (Gavage 
Studies)  (TR-425)  are  available  without 
charge  from  Central  Data  Management, 
NIEHS,  MD  AO-01,  P.O.  Box  12233, 
Research  Triangle  Park,  NC  27709; 
telephone  (919)  541-3419. 

Dated:  July  13, 1994. 
Kenneth  Olden, 

Director  National  Toxicology  Program. 
IFR  Doc.  94-17453  Filed  7-18-94;  8:45  am] 
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National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Triamterene 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
triamterene,  a  potassium-sparing 
diuretic  used  in  the  treatment  of  edema 
associated  with  congestive  heart  failure, 
cirrhosis  of  the  liver,  and  other  diseases 
in  which  edema  may  occur. 

Toxicity  and  carcinogenicity  studies 
were  conducted  by  administering 
triamterene  (greater  than  99%  pure)  in 
feed  to  groups  of  50  male  and  female 
F344/N  rats  at  doses  of  0.  150,  300,  or 
600  ppm  and  to  50  male  and  female 
B6C3F/  mice  at  doses  of  0.  100.  200,  or 
400  ppm  for  2  years.  Because  of  a  dosing 
error  involving  the  high-dose  mice  at 
week  40.  a  second  study  was  conducted 
with  groups  of  50  male  and  female  mice 
fed  diets  containing  0  or  400  ppm 
triamterene.  Additional  animals  were 
included  for  interim  evaluations  at  3 
and  15  months. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was  equivocal 
evidence  of  carcinogenic  activity*  of 
triamterene  in  male  F344/N  rats  based 
on  a  marginal  increase  in  the  incidence 
of  hepatocellular  adenoma.  There  was 
no  evidence  of  carcinogenic  activity  of 
triamterene  in  female  F344/N  rats 
administered  150,  300,  or  600  ppm. 
There  was  some  evidence  of 
carcinogenic  activity  of  triamterene  in 
male  B6C3F|  mice  based  on  a  marginal 
increase  in  the  incidence  of 
hepatocellular  carcinoma  in  the  first 
study  and  a  significantly  increased 


•The.NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal ' 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 
evaluated  because  of  major  flaws  ("inadequate 
study"). 


incidence  of  hepatocellular  adenoma  in 
the  second  study.  There  was  some 
evidence  of  carcinogenic  activity  of 
triamterene  in  female  B6C3Fy  mice 
based  on  significantly  increased 
Incidences  of  hepatocellular  adenoma 
and  of  adenoma  and  carcinoma 
(combined). 

Exposure  to  triamterene  was 
associated  with  an  increased  incidence 
of  hepatocellular  foci,  primarily  mixed 
cell  type,  and  an  increase  in  the  severity 
of  nephropathy  in  female  rats.  In  mice, 
exposure  to  triamterene  was  associated 
with  an  increased  incidence  of 
hepatocellular  foci  in  females  and  an 
increased  incidence  of  thyroid  gland 
follicular  cell  hyperplasia  in  males  and  ' 
females. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-34191 

Copies  of  Toxicology  and  \     ■ 

Carcinogenesis  Studies  of  Triamterene 
(CAS  No.  396-01-0)  in  F344/N  Rats  and 
B6C3F,  Mice  (Feed  Studies)  (TR^20) 
are  available  without  charge  from 
Central  Data  Management,  NIEHS,  MD 
AO-01,  P.O.  Box  12233,  Research 
Triangle  Park.  NC  27709;  telephone 
(919) 541-3419. 

Dated:  July  13, 1994.  i 

Kenneth  Olden,  i 

Director.  National  Toxicology  Program. 
IFR  Doc.  94-17452  Filed  7-18-94;  8:45  ami 
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National  Toxicology  Program; 
Availability  of  Technical  Report  oh 
Toxicology  and  Carcinogenesis 
Studies  of  Turmeric  Oleoresin      | 

The  HHS"  National  Toxicology  ' 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
txirmeric  oleoresin,  the  organic  extract  of 
turmeric,  a  ground  powder  from  the  root 
of  the  Curcuma  plant,  which  is  added  to 
food  items  as  a  spice  and  coloring  agent. 

Toxicity  and  carcinogenicity  studies 
were  conducted  by  administering 
turmeric  oleoresin  in  feed  containing  0, 
2,000, 10,000,  or  50,000  ppm  to  groups 
of  60  F344/N  rats  and  B6C3F'  mice  of 
each  sex  for  2  years. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was  no  evidence  of 
carcinogenic  activity*  of  turmeric 


"The  NTP  u«es  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  animal 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evidence"),  one 
category  for  no  observable  effect  ("no  evidence"), 
and  one  category  for  studies  that  cannot  be 


incidence  of  hepatocellular  adenoma  in 
the  second  study.  There  was  some 
evidence  of  carcinogenic  activity  of 
triamterene  in  female  B6C3F/  mice 
based  on  significantly  increased 
incidences  of  hepatocellular  adenoma 
and  of  adenoma  and  carcinoma 
(combined). 

Exposure  to  triamterene  was 
associated  with  an  increased  Incidence 
of  hepatocellular  foci,  primarily  mixed 
cell  type,  and  an  increase  in  the  severity 
of  nephropathy  in  female  rats.  In  mice, 
exposure  to  triamterene  was  associated 
with  an  increased  incidence  of 
hepatocellular  foci  in  females  and  an 
increased  incidence  of  thyroid  gland 
follicular  cell  hyperplasia  in  males  and  ' 
females. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  !o 
Central  Data  Management  at  P.O.  Box 
12233.  Research  Triangle  Park.  NC 
27709  or  telephone  (919)  541-3419, 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Triamterene 
(CAS  No.  396-Cl-O)  in  F344/N  Rats  and 
B6C3F,  Mice  (Feed  Studies)  (TR^20) 
are  available  without  charge  from 
Central  Data  Management.  NIEHS,  MD 
AO-Ol,  P.O.  Box  12233,  Research 
Triangle  Park.  NC  27709;  telephone 
(919) 541-3419. 

Dated:  July  13, 1994. 
Kenneth  Oiden, 

Director.  National  Toxicology  Program. 
IFR  Doc.  94-17452  Filed  7-18-94;  8:45  am) 
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National  Toxicology  Program;      I 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Turmeric  Oleoresin 

The  HHS'  National  Toxicology  ' 
Program  armounces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
turmeric  oleoresin,  the  organic  extract  of 
turmeric,  a  ground  powder  fttjm  the  root 
of  the  Curcuma  plant,  which  is  added  to 
food  items  as  a  spice  and  coloring  agent. 

Toxicity  and  carcinogenicity  studies 
were  conducted  by  administering 
turmeric  oleoresin  in  feed  containing  0, 
2,000, 10,000,  or  50,000  ppm  to  groups 
of  60  F344/N  rats  and  B6C3F'  mice  of 
each  sex  for  2  years. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was  no  evidence  of 
carcinogenic  activity*  of  turmeric 
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•The  NTP  iMes  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  each  aninial 
study:  two  categories  for  positive  results  ("clear 
evidence"  and  "some  evidence"),  one  category  for 
uncertain  findings  ("equivocal  evid«nce").  one 
category  for  no  observable  effect  ("no  evidence'"), 
and  one  category  for  studies  thai  cannot  be 


oleoresin  in  male  F344/N  rats 
administered  0,  2,000, 10,000,  or  50,000 
ppm.  There  was  equivocal  evidence  of 
carcinogenic  activity  of  turmeric 
oleoresin  in  female  F344/N  rats  based 
on  increased  incidences  of  clitoral  gland 
adenomas  in  the  exposed  groups.  There 
was  equivocal  evidence  of  carcinogenic 
activity  of  turmeric  oleoresin  in  male 
B6C3F'  mice  based  on  a  marginally 
increased  incidence  of  hepatocellular 
adenoma  at  the  10,000  ppm  level,  and 
the  occurrence  of  carcinomas  of  the 
small  intestine  in  the  2,000  and  10,000 
ppm  groups.  There  was  equivocal 
evidence  of  carcinogenic  activity  of 
turmeric  oleoresin  in  female  B6C3F' 
mice  based  on  an  increased  incidence  of 
hepatocellular  adenomas  in  the  10,000 
ppm  group. 

Turmeric  oleoresin  ingestion  was  also 
associated  with  increased  incidences  of 
ulcers,  hyperplasia,  and  inflammation  of 
the  forestomach,  cecum,  and  colon  in 
male  rats  and  of  the  cecum  in  female 
rats.  In  female  mice,  ingestion  of  diets 
containing  turmeric  oleoresin  was  also 
associated  with  an  increased  Incidence 
of  thyroid  gland  follicular  cell 
hyperplasia. 

Questions  or  comments  about  the 
Technical  Report  should  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  or  telephone  (919)  541-3419. 

Copies  of  the  Toxicology  and 
Carcinogenesis  Studies  of  Turmeric 
Oleoresin  (CAS  No.  8024-37-1)  (Major 
Component  79%-85%  Curcumin,  CAS 
No.  458-37-7)  In  F344/N  Rats  and 
B6C3F,  Mice  (Feed  Studies)  (TR^27) 
are  available  without  charge  from 
Central  Data  Management,  NIEHS,  MD 
AO-01,  P.O.  Box  12233.  Research 
Triangle  Park,  NC  27709;  telephone 
(919) 541-3419. 

Dated:  July  12,  1994. 
Kenneth  Olden, 

Director,  National  Toxicology  Program. 
IFR  Doc.  94-17444  Filed  7-18-94;  845  ami 
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National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carclnogertesis 
Studies  of  2,3-Dibromo-1-Propanol 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  the 
toxicology  and  carcinogenesis  studies  of 
2,3-Dibromo-l-propanol,  a  colorless 
liquid  that  has  been  used  as  a  flame 
retardant,  as  an  intermediate  in  the 
preparation  of  the  flame  retardant 


tris(2,3-dibromopropyl)  phosphate,  and 
as  an  intermediate  in  the  manufacture  of 
pesticides  and  pharmaceutical 
preparations. 

Toxicology  and  carcinogenicity 
studies  were  conducted  by  applying  2,3- 
dibromo-1-propanol  (approximately 
98%  pure)  in  ethanol  to  the  subscapular 
area  of  the  skin  to  groups  of  50  F344/ 
N  rats  and  50  B6C3F,  mice  5  days  per 
week  for  48  to  51  weeks  (male  rats),  52 
to  55  weeks  (female  rats).  36  to  39  weeks 
(male  mice),  or  39  to  42  weeks  (female 
mice).  Rats  received  dermal  applications 
of  0, 188,  or  375  mg/kg  2,3-dibromo-l- 
propanol;  mice  received  dermal 
applications  of  0,  88,  or  177  mg/kg. 

Originally  planned  to  last  for  2  years, 
the  chronic  study  in  rats  was  terminated 
early  because  of  reduced  survival  in  the 
high-dose  groups  related  to  chemical 
induced  neoplasms.  The  chronic  study 
in  mice  was  also  terminated  early 
because  of  the  detection  of  antibodies  to 
lymphocytic  choriomeningitis  virus  in 
sentinel  mice. 

Under  the  conditions  of  these  long- 
term  dermal  studies,  there  was  clear 
evidence  of  carcinogenic  activity*  of 
2,3-dibromo-l-propanol  in  the  male 
F344/N  rats  based  on  increased 
incidences  of  neoplasms  of  the  skin, 
nose,  oral  mucosa,  esophagus, 
forestomach,  small  and  large  intestine, 
Zymbal's  gland,  liver,  kidney,  tunica 
vaginalis,  and  spleen.  There  was  clear 
evidence  of  carcinogenic  activity  of  2.3- 
dibromo-1-propanol  in  female  F344/N 
rats  based  on  increased  incidences  of 
neoplasms  of  the  skin,  noses,  oral 
mucosa,  esophagus,  forestomach,  small 
and  large  intestine,  Zymbal's  gland, 
liver,  kidney,  clitoral  gland,  and 
mammary  gland.  There  was  clear 
evidence  of  carcinogenic  activity  of  2.3- 
dibromo-1-propanol  in  female  B6C3F| 
mice  based  on  increased  incidences  of 
neoplasms  of  the  skin  and  the 
forestomach.  The  increased  inciderices 
of  alveolar/bronchiolar  adenomas  in 
female  mice  may  have  been  related  to 
chemical  administration. 

In  rats,  2,3-dibromo-l-propanol 
caused  increased  incidences  of 
hyperkeratosis  in  the  skin,  forestomach, 
and  esophagus,  epithelial  dysplasia  in 
the  nose,  pleomorphism  and  basophilic 
and  clear  ceil  changes  in  the  liver,  and 
nuclear  enlargement  in  the  kidney. 
There  was  also  chemical-related 


evaluated  .because  of  major  flaws  ("inadequate 
study"). 


"  The  NTP  uses  five  categories  of  evidence  of 
carcinogenic  activity  observed  in  e<)ch  animal 
study:  two  caiegories  for  positive  resuhs  ("c)t«-..- 
evidence"  and  "some  evidence"),  one  category  "or 
uncertain  findings  ("equivocal  evidence")  onr 
category  for  no  observable  effea  ("no  evldenie'  i. 
and  one  category  for  studies  thai  cannot  be 
evaluated  because  of  major  flaws  ("inadequaf 
study"). 
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increases  in  the  inci  lences  of 
fbrestofloacb  uicers  { nd  acanthosis, 
angiectasis  in  the  liv  er,  and  renal 
hyperplasia  in  male  rats  and  epithelial 
dysplasia  of  the  fore»tomach  and  bile 
duct  hyperplasia  in  he  liver  in  faroale 
rats.  Chetnical-relat*  d  increases 
occurred  in  the  incidences  of 
hyperplasia  in  the  si  in,  epithelial 
dysplasia  of  the  fore  stomach, 
bronchitdar  epithelid  pleomorphism 
and  hyperplasia  in  t  lale  and  female 
mice  and  in  the  inci  ience  of 
eosinophilic  cytoplasmic  change  in  the 
liver  in  males. 

Questions  or  comi  nents  about  the 
Technical  Report  sh  3uld  be  directed  to 
Central  Data  Management  at  P.O.  Box 
12233.  Research  Triingle  Park,  NC 
27709  or  telephone  919)  541-3419. 

Copies  of  Toxicoh  >gy  and 
Carcinogenesis  Stuc  ies  of2,3-Dibromo- 
1  -Propanol  (CAS  Nc .  96-13-9)  in  F344/ 
N  Bats  and  B6C3F, .  Aice  [Dermal 
Studies)  (TR-400)  aj  e  available  without 
charge  &x)m  Central  Data  Management, 
NIEHS.  MD  AO-01,  ^O.  Box  12233, 
Research  Triangle  P  irk,  NC  27709; 
telephone  (919)  541  -3419. 

Dated:  luly  13. 1994 
Kenneth  OMen. 

Director.  National  Tox  cology  Program. 
|FR  Doc.  94-17451  Fil  d  7-18-94:  8:45  am) 

BILUMC  CODE  4140-01-M 


Office  of  the  Assistant  Secretary  for 
Health;  Privacy  Act  of  1974;  New 
System  of  Records 

AGENCY:  Public  Hea  th  Service,  HHS 


ACnOH:  Notification 
records. 


SUIMNARV:  In  accordi tnce  v^ith  the 


requirements  of  the 


Pubhc  Health  Servi(  ;e  (PHS)  is 


publishing  a  notice 
records,  09-3  7-00  2 


new  system.  As  set 
5b.llft>)(2Kvii).  this 


of  a  new  system  of 


'rivacv  Act,  the 


)f  a  new  system  of 
"Public  Health 


Service  Records  Rel  3ted  to  Inquiries  and 
Investigations  of  Sci  ence  Misconduct, 
HHS/OASH/ORI."  We  are  also 
proposing  twelve  ro  litine  uses  for  this 


orth  in  45  CFR 
system  is  exempted 


from  certain  provisi  ans  of  the  Privacy 
Act,  5  U.S.C.  552a.  ]  pursuant  to 
subsections  (k){2)  aiid  (k)(5)  of  the 
Privacy  Act.  which  jpply  to 
investigatory  materi  als  compiled  for  law 
enforcement  purpoi  es  and  to  protection 
of  confidential  sour  :es  of  information. 
DATES:  PHS  invites  nterested  parties  to 
submit  comments  o  i  the  proposed 
routine  uses  on  or  b  afore  August  29, 
1994.  PHS  has  sent  i  Report  of  a  New 
System  to  the  Congi  ess  and  to  the  Office 
of  Management  and  Budget  (OMB)  on 


June  29.  1994.  The  routine  uses  will  be 
effective  40  days  after  submission  of  the 
Report  to  OMB  unless  PHS  receives 
comments  which  would  result  in  a 
contrary  determination.  In  no  event 
shall  this  system  be  effective  prior  to  the 
effective  date  of  the  amendment  to  5 
CFR  5b.  11  which  exempt  this  system 
under  subsections  (k)(2)  and  (k)(5)  of  the 
Privacy  Act. 

ADDRESSES:  Please  submit  comments  to: 
PHS  Privacy  Act  Officer,  room  17-45. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Mar)'land  20.H57,  (301)  443- 
2055  (This  is  not  a  toll-free  number.) 
Comments  received  will  be  available  for 
inspection  at  this  same  address  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bullman,  Esq.,  Division  of 
Policy  and  Education,  Office  of 
Research  Integrity,  Rockwall  11,  suite 
700,  5515  Security  Lane,  Rockville, 
Maryland  20852,  (301)  443-5300  (This 
is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Assistant  Secretary  for  Health 
(OASH),  Office  of  Research  Integrity 
(ORI),  proposes  to  establish  a  new- 
system  of  records:  09-37-0021.  'Tublic 
Health  Service  Records  Related  to 
Inquiries  and  Investigations  of  Scientific 
Misconduct,  HHS/OASH/ORL"  This 
system  will  consist  of  records  related  to 
current  allegations,  inquiries  or 
investigations  of  scientific  misconduct 
and/or  to  actions  that  PHS  has  taken  in 
connection  with  such  allegations, 
inquiries,  investigations  or  findings. 
Records  in  this  system  will  be 
maintained  according  to  the  name  of  the 
individual  who  is  the  subject  of  the 
inquiry  or  investigation  with  which  they 
are  associated. 

The  records  in  the  system  will  be 
maintained  in  a  secure  manner 
compatible  with  the  content,  sensitivity 
and  use  of  the  data.  Access  will  be  given 
only  to  ORI  staff  and  to  other 
appropriate  HHS  personnel  whose 
official  duties  require  the  use  of  the 
records.  Individually  identifiable 
records  in  the  ORI  will  be  kept  in  locked 
files  in  a  room  locked  during  non- 
working  hbiu^.  Access  to  the  room  is 
limited  to  specific  personnel,  and  the 
room  is  protected  by  access  and 
intrusion  alarms.  The  records  in  this 
system  which  are  maintained  in  the 
appropriate  PHS  Agencv  Research 
Integrity  Liaison  Office  (ARILO),  the  . 
PHS  Agency  Intramural  Research 
Integrity  Offices,  the  PHS  Agency 
Extramural  Research  Integrity  Office 
and  applicable  NIH  Misconduct 
Program  offices  will  be  kept  in  locked 
files  in  locked  offices. 


Computerized  records  will  be 
maintained  in  accordance  with  the  HHS 
Automated  Information  Systems 
Security  Handbook. 

We  are  proposing  twelve  routine  us&s. 
Any  disclosure  pursuant  to  these 
routine  uses  will  be  limited  to  the 
minimum  necessary  to  accomplish  the 
purpose  of  the  disclosure  and  v»-ill  be  " 
made  so  as  to  proftect  the  identities  of 
confidential  sources  of  information.  The 
first  routine  use  proposed  for  this 
system  allows  disclosure  to  the 
Department  of  Justice  or  the  courts  or 
other  tribunals  (inchiding    . 
administrative  law  proceedings)  in  the 
event  of  litigation.  The  second  routine 
use  is  proposed  to  allow  experts  to 
review  the  records  in  order  to  provide 
the  government  with  an  opinion 
relevant  to  the  inquiry  and 
investigation.  The  third  routine  use 
allows  disclosures  to  current  employers 
and  to  responsible  officials  of  the 
avvardee  institution  in  connection  with 
an  inquiry  and  or  investigation  of 
scientific  misconduct  by  an  individual 
sponsored  by  the  institution.  The  fourth 
routine  use  allows  PHS  to  disclose 
information  to  other  Federal  Agentiies 
which  also  are  providing  support  or  are 
considering  providing  support  to  the 
awardee  institution  or  which  have 
utilized  or  relied  on  the  relevant 
research.  The  records  only  will  be 
disclosed  when  necessary  to  enable  the 
agencies  to  effectively  perform  their 
responsibilities.  The  fifth  routine  use 
allows  PHS  to  disclose  information  to 
other  Federal,  State  and  local  agencies 
and  to  other  individuals  and  entities 
assisting  the  PHS  in  the  investigation 
and  to  p»son(s)  making  the  allegations 
who  have  knowledge  concerning  the 
factual  basis  of  the  allegation(s).  The 
sixth  routine  use  allows  disclosure  to 
State  licensing  boards  or  certifying 
bodies  to  aid  in  their  review  of  the 
individual  in  order  to  effectively  protect 
the  health  and  welfare  of  the  population 
within  their  jurisdictions  and  the 
integrity  of  the  profession.  The  seventh 
routine  use  allows  disclosure  of 
information  to  journal  editors, 
publishers,  professional  societies  or 
others  in  order  to  correct  inaccurate  or 
misleading  research  results  or  to  notify 
the  public  of  invalid  studies.  The  eighth 
routine  use  allows  disclosure  to 
appropriate  agencies  in  cases  of 
investigations  or  prosecutions  under  a 
statute,  rule,  regulation  or  order.  The 
ninth  routine  use  allows  disclosure  to 
HHS  contractors  for  the  purpose  of 
collating,  aggregating,  analyzing  or 
otheru'ise  refining  or  processing  records 
in  this  system.  The  contractor  is 
required  to  maintain  the  Privacy  Act  - 


safeguards  with  respect  to  these  records. 
The  tenth  routine  use  allows  the  ORI  to 
disclose  information  where  there  has 
been  a  finding  of  misconduct  or  the   - 
inquiry  or  investigation  has  become  a 
pubhc  dispute,  to  communications  and 
news  media,  scientific  journals  and 
publications,  and  to  the  public. 
Providing  this  information  to  the  media, 
journals,  publications  and  public  will 
serve  an  educational  purpose  and  as  a 
deterrent  and  will  assist  institutional 
officials  in  making  informed  decisions 
affecting  their  institutions  and 
organizations.  The  eleventh  routine  use 
allows  disclosure  of  necessary  records 
that  were  filed  with  or  generated  by  the 
Departmental  Appeals  Board.  These 
records  concern  a  specific  case  of 
scientific  misconduct  where  a  hearing 
has  been  requested  before  the  Research 
Integrity  Adjudication  Panel  (RIAP)  of 
the  DAB.  The  RIAP  conducts  the 
hearings  on  the  ORI  findings  and 
proposed  administrative  actions  at  the 
request  of  the  respondent.  The  twelfth 
routine  use  allows  disclosure  of 
information  to  the  General  Services 
Administration  (GSA)  after  there  is  a 
final  agency  action  to  debar.  The  GSA 
publishes  and  makes  available  this 
information  to  the  scientific  community. 

We  have  obtained  an  exemption  for 
these  records  as  provided  by  the  Privacy 
Act  to  maintain  the  integrity  of  the 
investigative  process.  Therefore,  at  the 
discretion  of  the  system  manager,  the 
system  is  exempt  from  the  notification, 
access,  correction  and  amendment 
provisions  of  the  Privacy  Act. 

This  system  notice  is  written  in  the 
present  rather  than  the  future  tense  in 
order  to  avoid  the  unnecessary 
expenditurfe  of  public  funds  to  republi.sh 
the  notice  should  it  become  final. 

Uiitod:  July  1,1994.  .  - 

W'Uford  J.  Forbush, 

Director.  Office  of  Management. 

09-37-0021 
SYSTEM  NAME: 

Public  Health  Service  Records  Related 
to  Inquiries  and  Investigations  of 
Scientific  Misconduct,  HHS/OASH/ORI. 

SECURPTV  classification: 

None. 

SYSTEM  LOCATION(S): 

For  Intmmura)  and  Extramural 
Research  Programs:  Office  of  Research 
Integrity,  Rockwall  II,  suite  700,  5515 
Security  Lane..  Rockville,  Maryland 
20852;  and  at  offices  foril)  each  of  the 
Agency  Extramural  Research  Integrity 
Officers  (AERlOs),  (2)  each  of  the 
Agency  Research  Integrity  Liaison 
Officers  ( ARILOs),  (3). each  of  the 
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safeguards  with  resp)ect  to  these  records. 
The  tenth  routine  use  allows  the  ORI  to 
disclose  information  where  there  has 
been  a  finding  of  misconduct  or  the 
inquiry  or  investigation  has  become  a 
pubhc  dispute,  to  communications  and 
news  media,  scientific  journals  and 
publications,  and  to  the  public. 
Providing  this  information  to  the  media, 
journals,  publications  and  public  will 
serve  an  educational  purpose  and  as  a 
deterrent  and  urill  assist  institutional 
officials  in  making  informed  decisions 
affecting  their  institutions  and 
organizations.  The  eleventh  routine  use 
allows  disclosure  of  necessary  records 
that  were  filed  with  or  generated  by  the 
Departmental  Appeals  Board.  These 
records  concern  a  specific  case  of 
scientific  misconduct  where  a  hearing 
has  been  requested  before  the  Research 
hitegrity  Adjudication  Panel  (RIAP)  of 
the  DAB.  The  RIAP  conducts  the 
hearings  on  the  ORI  findings  and 
proposed  administrative  actions  at  the 
request  of  the  respondent.  The  twelfth 
routine  use  allows  disclosure  of 
information  to  the  General  Services 
Administration  (GSA)  after  there  is  a 
final  agency  action  to  debar.  The  GSA 
publishes  and  makes  available  this 
information  to  the  scientific  community. 

We  have  obtained  an  exemption  for 
these  records  as  provided  by  the  Privacy 
Act  to  maintain  the  integrity  of  the 
investigative  process.  Therefore,  at  the 
discretion  of  the  system  manager,  the 
system  is  exempt  from  the  notification, 
access,  correction  and  amendment 
provisions  of  the  Privacy  Act. 

This  system  notice  is  written  in  the 
present  rather  than  the  future  tense  in 
order  to  avoid  the  unnecessary 
expenditurfe  of  public  funds  to  republi.sh 
the  notic-e  should  it  become  final. 

Uiitod;  July  1.1994.  - 

Wijford  J.  Forbush, 

Director,  Office  of  Management. 

09-37-0021 
SYSTEM  NAME: 

Public  Health  Service  Records  Related 
to  Inquiries  and  Investigations  of 
Scientific  Misconduct,  HHS/OASH/ORI. 

SECURiry  classification: 
None. 

SYSTEM  LOCATION(S): 

For  Intramural  and  Extramural 
Research  Programs:  Office  of  Research 
Integrity,  Rockwall  II,  suite  700,  5515 
-Security  Lane,  Rockville,  Maryland 
20852;  and  at  offices  foril)  each  of  the 
Agency  Extramural  Research  Integrity 
Officers  (AERlOs),  (2)  each  of  the 
Agency  Research  Integrity  Liaison 
Officers  ( ARILOs),  (.3). each  of  the 


Agency  Intramural  Research  Integrity 
Officers  for  those  agencies  covered  by 
this  notice;  and  (4)  each  of  the  NIH 
Misconduct  Program  Offices  and  (5)  the 
Federal  Records  Centers  for  inactive 
records. 

CATEGORIES  OF  INtMVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  the  subject  of 
allegation(s)  of  scientific  misconduct  or 
related  matters.  These  categories 
include:  (1)  Researchers  currently  or 
formerly  employed  by  the  Federal 
Government,  (2)  guest  researchers,  (3) 
Advisory  Committee  members,  and  (4) 
investigators  or  applicants  for  research 
grants,  research  training  grants, 
fellowships,  cooperative  agreements  or 
contracts.  Investigators  may  include 
principal  investigators,  co-investigators, 
program  directors,  trainees,  recipients  of 
career  awards  or  fellowships,  or  other 
individuals  who  conduct  or  are 
responsible  for  research  or  re.search 
training  funded  by  the  PHS  or  who  are 
the  subject  of  applications  for  PHS 
funding. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  related 
to  allegations,  inquiries,  investigations 
or  findings  of  misconduct  in  science 
and/or  to  actions  that  PHS  has  taken  in 
connection  with  such  allegations, 
inquiries,  investigations  or  findings. 
Scientific  misconduct  is  defined  as 
fabrication,  falsification,  plagiarism  or 
other  practices  that  seriously  deviate 
from  those  that  are  commonly  accepted 
within  the  scientific  community  for 
proposing,  conducting  or  reporting 
research.  It  does  not  include  honest 
error  or  honest  differences  in 
interpretation  or  judgment  of  data. 

This  system  consists  of  records 
concerning  or  collateral  to  pending, 
ongoing  or  completed  inquiries  and 
investigations  of  alleged  scientific 
misconduct.  It  includes  information 
about  the  individuals  under 
investigation  or  under  an  inquiry;  the 
other  PHS  agencies  or  other  federal 
agencies  involved;  the  organization 
responsible  for  conducting  the  inquiry 
or  investigation;  the  funding  mechanism 
identification  number(s)  involved; 
names  of  individual  involved;  names  of 
witnesses;  general  nature  of  the 
allegation;  and  the  documentation  used 
in  the  inquiry  or  investigation, 
including  relevant  research  data  and 
reagents,  proposals,  publications,  copies 
of  relevant  publications  by  persons 
under  investigation,  qualification 
statements  and  curriculum  vitae  of 
expert  consultants,  correspondence, 
memoranda  of  telephone  calls, 
summaries  of  interviews,  social  security 


numbers,  interim  and  final  reports 
prepared  by  the  institution,  Office  of       ! 
Research  Integrity  (ORI).  Department 
Appeals  Board  (DAB)  and  other  related 
data. 

AUTHORfTY  FOR  MAIMTENANCC  Of  THE  SYSTEM: 

The  authorities  for  maintaining  the 
system  are  Sections  215(b),  301  and  493 
of  the  Public  Health  Service  Act;  42 
U.S.C.  216(b),  241,  and  289b;  5  U.S.C. 
301.  and  44  U.S.C.  3101,  42  CFR  Part  .50. 
subpart  A;  45  CFR  part  76. 

PORPOSE(S): 

The  purposes  of  this  system  are  (1 )  to 
enable  PHS  agencies  to  discharge 
effectively  their  responsibilities  in 
managing  PHS  intramural  and 
extramural  research  programs  and  in  the 
application,  award,  and  administration 
of  research  and  training  awards, 
cooperative  agreements  and  contracts 
while  prote<;t)ng  the  rights  and  privacy 
of  the  individuals  under  investigation  as 
well  as  confidential  sources  of 
information;  (2)  to  determine  whether 
there  has  been  scientific  misconduct  in 
research  relevant  to  funding;  (3)  to 
assure  the  institutions  applying  for  or 
receiving  PHS  funds  have  appropriate 
mechanisms  for  detailing  with 
allegations  of  scientific  misconduct  and 
the  protection  of  whistleblowers;  (4)  to 
determine  whether  results  of  PHS- 
related  research  may  be  inaccurate  so 
that  PHS  can  notify  the  scientific 
community  or  others  who  may  rely  on 
the  results:  (5)  to  serve  as  a  working  file 
and  enable  the  ORI  to  inform  PHS 
agency  officials  of  the  status  and  results 
of  inquiries  and  investigations  so  that 
they  may  take  actions  appropriate  to 
each  case;  (6)  to  investigate  allegations 
of  misconduct  and  take  appropriate 
remedial  and  corrective  actions  with 
respect  to  individuals  who  are  found  to 
have  committed  misconduct;  and  (7)  to 
ensure  that  inquiries  and  investigations 
are  timely,  thorough,  complete  and 
objective  in  accordance  with  applicable 
federal  regulations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  the 
routine  uses  as  indicated  below:  1.  To 
the  Department  of  Justice,  or  to  a  court 
or  other  tribunal,  when  (a)  the 
Department  of  Health  and  Human 
Services  (HHS),  or  any  component 
thereof;  or  (b)  any  HHS  employee  in  his 
or  her  official  capacity;  or  (c)  any  HHS 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  (or  HHS,  where  it  is  authorized 
to  do  so)  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States  or 
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any  agency  thereof  wmere  HHS 
determines  thst  the  Utigation  is  Hkely  to 
affect  HHS  or  any  of  Its  components,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines 
that  the  use  of  such  nscords  by  the 
Department  of  Justice,  court  or  other 
tirbunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the 
effective  representation  of  the 
government  party,  pflovided,  however, 
that  m  each  case  HH$  determines  that 
such  disclosure  is  cofnpatible  with  the 
purpose  for  which  the  records  were 
collected.  j 

2.  To  qualified  expfert(s)  for  the 
purpose  of  obtaining  tthe  expert's 
assistance  on  matters  pertinent  to  the 
inquiry,  investigation,  or  related  legal 
proceeding. 

3.  To  responsible  officiaJs  of  the 
awardee  institutions  ar  organizations, 
when  in  connection  with  an  inquiry, 
investigation  or  finding  of  misconduct 
by  an  individual  pre^ously  or  currently 
employed  by  or  afRli|»ted  with  the 
institution  or  organisation,  a  PHS 
agency  makes  a  finding  or  takes  an 
action  potentially  afffet:ting  research  and 
research  training  aw^ds  to  the 
institution  or  organi2fetion. 

4.  To  other  Federal  Agencies  who 
have  supported,  are  siipporting  or  are 
considering  support  ©f  a  research  grant, 
fellowship,  cooperatijve  agreement  or 
contract  %vith  an  affe<ted  individual  or 
institution  or  which  1  tave  utilized  or 
relied  on  the  relevani  research  to  the 
extent  that  the  record  is  relevant  and 
necessary  to  the  Ageilcy's  decision  on 
the  matter. 

5.  To  the  relevant  F'HS-sup ported  or 
other  institution(s).  FJederal,  State  and 
local  agencies,  the  p*rsons(s)  making 
the  allegations  and  ol  her  entities  or 
individuals  who  may  have  knowledge 
concerning  the  factu*  1  basis  of  the 
allegation  or  otherwii  *  be  able  to  assist 
in  an  inquiry,  invest!  Ration  or  related 
proceeding,  providec  however,  that  in 
each  case  HHS  deten  lines  that  such 
disclosure  is  desirabl  i  at  necessary  in 
order  to  conduct  a  th  )rough  and  fair 
investigation  into  alh  igations  of 
scientific  misconduO . 

6.  To  a  State  licens  ng  board  or 
certifying  body  condi  icting  a  review  of 
the  individual  to  aid  he  board  or  body 
in  meeting  its  respon  libility  to  protect 
the  health  of  the  popi  ilation  in  its 
jurisdiction  or  the  inl  egrity  of  the 
profession. 

7.  To  journal  editois,  publishers, 
professional  societies  or  others  in  order 
to  correct  inaccurate  jr  misleading 
research  results  or  to  notify  the  public 
of  invahd  studies. 

8.  To  the  appropria  te  agency,  whether 
Federal,  State  or  lota  ,  charged  with  the 


responsft>ility  of  investigation  or 
enforcii^  a  statute,  or  rule,  regulation, 
or  order  issued  pursuant  thereto  where 
such  responsibility  rests  outside  of  HHS 
when  there  exists  a  violation  or 
potential  violation  of  law  whether  civil, 
criminal  or  regulatory  in  nature  and 
whether  arising  by  general  statute  or 
particular  program  statute  or  by 
regulation,  rule  or  order. 

9.  To  HHS  contractors  for  the  purpose 
of  collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system.  The  contractor  diall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  records. 

10.  To  professional  journals,  news 
media,  other  publications  and  to  the 
public  after  there  is  a  final  agency 
finding  of  scientific  misconduct  or 
where  the  inquiry  or  investigation  has 
become  a  public  dispute. 

11.  To  persons  who  request  records 
filed  with  or  generated  by  the 
Departmental  Appeals  Board  regarding  a 
specific  case  of  alleged  scientific 
misconduct  where  a  hearing  was 
requested. 

12.  To  the  General  Services 
Administration  (GSA),  after  there  is  a 
final  agency  action  to  debar,  for  the 
purpose  of  distributing  and  publishing 
tliat  decision  to  debar. 

POLICIES  ANO  PRACnceS  FOR  STORING 
RETRIEVWG,  ACCESSmO,  RETAININO,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and 
on  computer  discs. 

retrievabujtt: 

Records  are  retrieved  by  name  of  the 
individual  who  is  the  subject  of  an 
allegation,  inquiry  or  investigation. 

safequaaos: 

1.  Authorized  users.  Extramural  and 
Intramural  records  in  ORI  are  available 
to  the  system  manager,  to  the  EHrector 
of  ORI,  and  to  other  appropriate  ORI 
staff.  Records  specifically  related  to  the 
Intramural  Research  Program  are 
available  to  the  system  manager,  to  the 
Deputy  Director  for  Intramural 
Research,  and  to  other  appropriate  HHS 
officials,  including  the  Agency  Research 
Integrity  Liaison  Officer  {ARn.Os),  the 
Agency  Intramural  Research  Integrity 
Officer,  and  the  Misconduct  Program 
Officers  (MPOs)  located  in  the  Bureaus, 
Centers,  and  Divisions  of  the  NTH  that 
are  associated  with  the  allegation, 
inquiry  or  investigation. 

2.  Procedural  safeguards.  For  records 
located  in  the  ORI,  access  is  strictly 
controlled  by  the  system  manager  and 
the  ORI,  Director.  For  records  located  at 
the  other  sites,  access  is  strictly 


controlled  by  the  PHS  Agency  Heads. 
Deputy  Director  for  Intramural 
Research,  the  AIRLOs,  and  MPOs  and 
other  appropriate  PHS  officials.  HHS 
employees  who  receive  disclosures  fi-om 
this  system  are  informed  that  the 
information  is  confidential.  All 
questions  and  inquiries  from  any  party 
should  be  addressed  to  the  system 
manager. 

3.  Physical  safeguards.  ORI  records 
are  kept  in  locked  file  cabinets  in  a 
room  that  is  locked  during  non-working 
hours.  Access  to  this  room  is  restricted 
to  specific  personnel.  The  ORI  office  is 
protected  by  access  and  intrusion 
alarms  at  the  front  and  emergency 
entrances.  Access  to  computer  files  are 
protected  through  access  permissions 
and  user-invisible  encryption.  Sf>ecial 
measures  commensurate  with  the 
sensitivity  of  the  record  are  taken  to 
pt^vent  unauthorized  copying  or 
disclosure  of  the  records.  Records  at 
other  locations  are  protected  from 
unauthorized  access  bv  the  AERIO's, 
ARILOs,  MPOs,  or  AIRIOs. 

retention  AND  OiSPOSAl.: 

Allegation,  inquiry  and  investigative 
files  are  retained  and  disposed  of  in 
accordance  with  the  OASH  Record 
Control  Schedule. 

SYSTEM  MANAQER^S)  AND  ADDRESS: 

Director.  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  Rockwell  XL  suite  700,  5515 
Security  Lane,  Rockville,  Maryland 
20852. 

NOTIRCATIOfI  PROCEDURES: 

This  system  is  exempt  from  access; 
however,  consideration  will  begiven  to 
requests  addressed  to  the  s>'stem 
manager.  For  general  inquiries,  state 
your  name,  the  name  of  tlie  institution, 
and  the  date  of  the  award. 

RECORD  ACCESS  procedure: 

Same  as  notification  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being 
sought. 

COItTESTING  RECORD  PROCEOUREiS: 

Exempt.  However,  consideration  wiD 
be  given  requests  addressed  to  the 
system  manager.  Requests  for 
corrections  should  reasonably  identify 
the  record  and  specify  the  information 
to  be  contested,  the  corrective  action 
sought  and  the  reasons  for  the 
corrections  with  supporting 
justification.  '  . 

RECORD  SOUMCE  CATBG0HE5: 

Information  in  this  system  is 
obtained:  (1)  Directly  from  the 
individual,  (2)  derived  from  materials 


supplied  by  the  individual,  (3)  fi^m 
information  supplied  by  the 
institutions,  informants,  witnesses,  and 
others  and  (4j  from  existing  government 
files. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  is  exempted  under 
subsections  (k)(2)  and  (k)(5)  of  the 
Privacy  Act  from  access,  notification, 
correction,  and  amendment  provisions 
of  the  Privacy  Act  (5  U.S.C  552a  (c)(3), 
(d)  (1H4).  (e)(4)(G)-(H).  and  (f)l.  to  the 
extent  that  it  includes  (1)  investigatory 
materials  compiled  for  law  enforcement 
purposes,  including  criminal  law 
enforcement,  where  access  would  be 
likely  to  prejudice  the  conduct  of  the 
investigation,  and  (2)  material,  whose 
discloslire  would  reveal  the  identity  of 
a  source  who  furnished  information  to 
the  Government  under  an  express 
promise  of  confidentiaUty. 

(FR  Doc.  94-17483  Filed  7-18-94;  845  am) 

BILLING  COOE  4160-17 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  M-94-3796;  FR-3745-N-Ot] 

Mortgage  and  Loan  Insurance 
Programs  Under  the  National  Housing 
Act— Debenture  Interest  Rates 

AGENCY:  Office  of  die  Assistant 
Secretary  for  Housing^Federal  Housing 
Commissioner,  (HUD). 

ACTION:  Notice  of  change  in  det)enture 
interest  rates. 

SUMMARY:  This  notice  announces 
changes  in  the  interest  rates  to  be  paid 
on  debentures  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  imder  the 
provisions  of  the  National  Housing  Act 
(the  "Act").  The  interest  rate  for 
debentures  issued  under  section 
221  (g)(4)  of  the  Act  during  the  six- 
month  period  beginning  July  1, 1994,  is 
7V4  percent.  The  interest  rate  for 
debentures  issued  under  any  other 
provision  of  the  Act  is  the  rate  in  effect 
on  the  date  that  the  commitment  to 
insure  the  loan  or  mortgage  was  issued, 
or  the  date  that  the  loan  or  mortgage  was 
endorsed  (or  initially  endorsed  if  Aere 
are  two  or  more  endorsements)  for 
insurance,  whichever  rate  is  higher.  The 
interest  rate  for  debentures  issued  imder 
these  other  provisions  with  respect  to  a 
loan  or  mortgage  committed  or  endorsed 
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supplied  by  the  individual,  (3)  from 
information  supplied  by  the 
institutions,  informants,  witnesses,  and 
others  and  (4)  from  existing  government 
nies. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISiONS 
OF  THE  ACT: 

This  system  is  exempted  under 
subsections  (k)(2)  and  (k)(5)  of  the 
Privacy  Act  from  access,  notification, 
correction,  and  amendment  provisions 
of  the  Privacy  Act  [5  U.S.Q  552a  (c)(3), 
(d)  (1H4),  (e)(4)(G)-(H).  and  (f)),  to  the 
extent  that  it  includes  (1)  investigatory 
materials  compiled  for  law  enforcement 
purposes,  including  criminal  law 
enforcement,  where  access  would  be 
likely  to  prejudice  the  conduct  of  the 
investigation,  and  (2)  material,  whose 
disclosure  would  reveal  the  identity  of 
a  source  who  furnished  information  to 
the  Government  under  an  express 
promise  of  confidentiality. 

(FR  Doc.  94-17483  FiJ«d  7-18-94;  845  am) 

BILLING  COOE  4ie<>-17 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Cofnmissioner 

[Docket  No.  N-«4-37d6;  FR-<J745-N-0t] 

Mortgage  and  Loan  Insurance 
Programs  Under  the  National  Housing 
Act— Debenture  Interest  Rates 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  (HUD). 

ACTION:  Notice  of  change  in  debenture 
interest  rates. 

SUMMARY:  This  notice  announces 
changes  in  the  interest  rates  to  be  paid 
on  debentures  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  the  National  Housing  Act 
(the  "Act").  The  interest  rate  for 
debentures  issued  under  section 
221  (g)(4)  of  the  Act  during  the  six- 
month  period  beginning  July  1, 1994.  is 
7  V4  percent.  The  interest  rate  for 
debentures  issued  under  any  other 
provision  of  the  Act  is  the  rate  in  effect 
on  the  date  that  the  commitment  to 
insure  the  loan  or  mortgage  was  issued, 
or  the  date  that  the  loan  or  mortgage  was 
endorsed  (or  initially  endorsed  if  there 
are  two  or  more  endorsements)  for 
insurance,  whichever  rate  is  higher.  The 
interest  rate  for  debentures  issued  imder 
these  other  provisions  with  respect  to  a 
loan  or  mortgage  committed  or  endorsed 


during  the  six-month  period  beginning 
July  1, 1994,  is  73/.  percent. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  E.  McLaughlin^  Financial  Services 
Division,  Department  of  Housing  and 
Urban  Development,  470  LTjifant  Plaza 
East,  room  3119,  Washington,  DC  20026. 
Telephone  (202)  755-7450  ext  127,  or 
TDD  (202)  708-4594  for  hearing-  or 
speech-impaired  callers.  These  are  not 
toll-free  numbers. 

SUPP1.EMENTARY  INFORMATION:  Section 
224  of  the  National  Housing  Act  (24 
U.S.C.  1715o)  provides  that  debentures 
issued  under  the  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  Section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  the 
loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rates  higher.  This  provision 
is  implemented  in  HUD's  regulations  at 
24  CFR  203.405.  203.479,  207,259(e)(6), 
and  220.830.  Each  of  these  regulatory 
provisions  states  that  the  applicable 
rates  of  interest  will  be  published  twice 
each  year  as  a  notice  in  the  Federal 
Register. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  be 
set  from  time  to  time  by  the  Secretary 
of  HUD,  with  the  approval  of  the 
Secretary  of  the  Treasury,  in  an  amount 
not  in  excess  of  the  interest  rate 
determined  by  the  Secretary  of  the 
Treasury  pursuant  to  a  formula  set  out 
in  the  statute. 

The  Secretary  of  the  Treasury  (1)  has 
-determined,  in  accordance  with  the 
provisions  of  Section  224,  that  the 
statutory  maximum  interest  rate  for  the 
period  beginning  July  1, 1994.  is  7V4 
percent  and  (2)  has  approved 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  IV* 
percent  for  the  six-month  period 
beginning  Jiily  1, 1994.  The  interest  rate 
will  be  the  rate  bcmie  by  debentures 
issued  with  respect  to  any  insured  loan 
or  mortgage  (except  for  debentures 
issued  pursuant  to  Section  221(g)(4)) 
with  an  insurance  commitment  or 
endorsement  date  (as  applicable)  within 
the  last  six  months  of  1994. 

For  convenience  of  reference.  HUD  is 
pubUshing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committed  or  endorsed  since 
January  1. 1980: 


Eflective  in- 
terest rate 

On  or  after 

Prior  to 

9'A 

Jan.  1.  1980 

July  1. 

1980 

9% 

July  1.1980 

Jan.  1. 

1981 

11% 

Jan.  1, 1981 

July  1, 

1981 

12% 

July  1,  1981 

Jan.  1. 

1982 

12% 

Jan.  1,  1982 

Jaa  1, 

isa-^ 

lO'A 

Jan.  1,  1983 

July  1, 

1983 

10% 

July  1.1983 

Jan.  1. 

1984 

^vh 

Jan.  1,  1984 

July  1. 

1984 

13% 

July  1,  1984 

Jan.  1, 

19Rf> 

11% 

Jan.  1.  1985 

July  1. 

1985 

1V/fe 

July  1.  1985 

Jan.  1. 

1986 

10V4 

Jan.  1,  1986 

July  1, 

1986 

8V4     ^ 

July  1.1986 

Jan.  1, 

1987 

8 

Jan.  1, 1987 

July  1. 

1987 

9 

July  1,1987 

Jan.  1, 

1988 

9'/fa 

Jan.  1.  1988 

July  1. 

1988 

9% 

July  1.1988 

Jan.  1, 

1989 

9-/4 

Jan.  1,  1989 

July  1. 

1989 

9 

July  1.  1989 

Jan.  1, 

1990 

8% 

Jan.  1,  1990 

July  1. 

1990 

9 

July  1.  1990 

Jan.  1, 

1991 

8% 

Jan.  1.  1991 

Ju»y  1, 

1991 

8'/fe 

July  1,  1991 

Jan.  1. 

1992 

8 

Jan.  1.  1992 

July  1, 

1992 

8 

July  1.  1992 

Jaa  1. 

1993 

7% 

Jan.  1.  1993 

July  1. 

1993 

7 

July  1,  1993 

Jan.  1. 

1994 

6% 

Jan.  1,  1994 

July  1, 

1994 

7% 

July  1.  1994 

Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  pursuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insured  mortgage  to 
the  Secretary)  will  bear  interest  at  the 
"goingFederal  rate"  in  effect  at  the  time 
the  del}entures  are  issued.  The  term 
.  "going  Federal  rate",  as  used  in  that 
paragraph,  is  defined  to  mean  the 
interest  rate  that  the  Secretary  of  the 
Treasury  determines,  pursuant  to  a 
formula  set  out  in  the  statute,  for  the 
six-month  periods  of  January  through 
June  and  July  through  December  of  each 
year. 

Section  221(g)(4)  is  implemented  in 
the  HUD  regulations  at  24  CFR  221.790. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  be 
borne  by  debentures  issued  pursuant  to 
Section  221(g)(4)  during  the  six-month 
period  beginning  July  1. 1994.  is  7 V4 
percent. 

HUD  expects  to  publish  its  next 
notice  of  change  in  debenture  interest 
rates  in  January  1995. 

The  subject  matter  of  this  notice  falls 
within  the  categorical  exclusion  from 
HUD's  environmental  clearance 
procedures  set  forth  in  24  CFR  50.20(1). 
For  that  reason,  no  environmental 
finding  has  been  prepared  for  this 
notice. 

(Sees.  211.  221.  224.  National  Housing  Act. 
12  U.S.C  1715b.  17151, 1715o;  sec.  7(d). 
Department  of  HUD  Act.  42  U.S.C  3535(d)). 
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Dated:  July  6, 1994. 
James  E.  Sdioenbergefr, 

Associate  General  Def.  utyA 
for  Housing-Federal  H  musing 
[FR  Doc.  94-1 7405  Fi^d 
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ssistant  Secretary 
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DEPARTMENT  OF  THE  INTERIOR 

I 

Bureau  of  Land  Management 
[lD-02<>-406A-02;  IDI  -28350] 


Realty  Action, 
Purpose  (R4PP) 
Idaho 


Rectleation  and  Public 
Act  Classification, 


AGENCY:  Bureau  of  ^and  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action 


SUMMARY:  The  folio  ving  public  lands  in 
Cassia  County,  Idah  a,  have  been 
examined  and  founi  suitable  for 
classification  for  lea  se  to  the  State  of 
Idaho,  Department  ( i  Parks  and 
Recreation  under  th  i  provisions  of  the 
Recreation  and  Pub 
amended  (43  U.S.C. 


Idaho  Department  o  '  Parks  and 
Recreation  propose)  to  use  the  land  as 
an  administrative  si  :e  for  the  City  of 
Rocks  National  Resi  rve. 


T.  15S.,  R24E.,Bois4l 

section  27:  S\VV«J 

section  34:  NW'ANfl'A.  NE'ANVV'A 


i<ns  I 


res(r\' 
Re  creati 


The  area  describe  1 
more  or  less,  in  Cas 

A  visitor 
parking  lot,  operat 
yard  complex,  and 
area  is  proposed  to 
the  above  described 

The  above 
needed  for  Federal 
of  these  lands  is 
Cassia  Resource 
would  be  in  the  put 

The  lease,  when 
subject  to  the 
conditions,  and 
Provisions  of  the 
Purposes  Act  and  tc 
regulation  of  the 
Interior. 

2.  Those  rights  fo 
purposes  granted  to 
by  right-of-way  I- 

3.  Those  rights  fo 
reserved  to  the 
of-way  reservation 

4.  A  right-of-way 
canals  construction 
the  United  States. 

5.  All  minerals 
the  United  States, 
right  to  prospect  foi 
the  minerals. 


ic  Purpose  Act,  as 
869  et  seq.).  The 


Meridian 


contains  120  acres, 
ia  County, 
center/ajiministrative  office, 
buildings  and 
n  employee  housing 
>e  constructed  on 
public  land, 
descril  ed  lands  are  not 

•urposes.  The  lease 
coi  sistent  with  the 
Ma  lagement  Plan  and 
lie  interest, 
sued,  will  be 
follov  ing  terms, 
ations:  1. 

ion  and  Public 
all  applicable 
Secretary  of  the 


powerline 
Raft  River  Electric 
3(j027. 

road  use  purposes 
United  States  bv  right- 
30770. 

or  ditches  and 
by  the  authority  of 

sh  all  be  reser\'ed  to 
t(  gether  with  the 
mine,  and  remove 


6.  The  BLM  will  review  and  approve 
the  building  design,  construction, 
materials,  and  landscaping  plans  to 
assure  that  the  facilities  blend  with  the 
existing  landscape  character  of  the 
adjoining  lands.  The  BLM  will  also 
review  and  approve  the  design  plans  for 
other  facilities  such  as  cattle  guards  and 
fences  to  assure  that  they  meet  BLM 
specifications. 

7.  Sixty  days  prior  to  an  abandonment 
of  the  City  of  Rocks  Administrative  Site, 
the  lessee  shall  contact  the  authorized 
officer  to  arrange  a  joint  inspection  of 
the  lease  area.  The  inspection  will  be 
held  to  agree  to  an  acceptable 
termination  (and  rehabilitation)  plan. 
This  plan  shall  include,  but  is  not 
limited  to,  removal  of  facilities,  drainage 
structures,  or  surface  material, 
recontouring,  topsoiling,  or  seeding.  The 
authorized  officer  must  approve  the 
plan  in  writing  prior  to  the  holder's 
commencement  of  any  termination 
activities. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Burley  District,  200  South 
15  East,  Biu^ly,  Idaho, 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  lands 
laws,  including  the  general  mining  laws, 
except  for  lease  under  the  Recreation 
and  Public  Act  and  leasing  under  the 
mineral  leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  classification  or  lease  of  the 
lands  to  District  Manager,  Burely 
District  Office,  Route  3,  Box  1,  Burley, 
Idaho  83318. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  an  administrative  facility 
for  the  City  of  Rocks  National  Reserve. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments. 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 


the  suitability  of  the  land  for  an 
administrative  facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  July  6, 1994. 
Marvin  R.  Bagley, 

Associate  District  Manager. 

(FR  Doc.  94-17406  Filed  7-18-94;  8:45  am) 

BILLING  CODE  4310-GG-P 

[ID-943-4070-02;  IDI-1682,  et  al.] 

Proposed  Continuation  of    . 
Withdrawals;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  that  the 
withdrawals  of  5049.95  acres  for  Public 
Water  Reserve  No.  107  be  continued  for 
an  additional  20  years.  The  lands  and 
waters  involved  would  remain 
withdrawn  and  the  lands  would  remain 
closed  to  surface  entry  and 
nonmetalliferous  mining. 

DATES:  Comments  should  be  received  by 
October  17,  1994. 

ADDRESSES:  Comments  should  be  sent  to 
State  Director,  BLM  Idaho  State  Office, 
3380  Americana  Terrace,  Boise,  Idaho 
83706-2500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hale,  BLM  Idaho  State  Office, 
208-384-3165. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
that  the  existing  land  withdrawals  made 
by  Executive  Order  1926,  and  further 
designated  by  Secretarial  Orders  of 
Interpretation  No.  38  dated  February  9, 
1927;  No.  51  dated  January  17, 1928; 
No.  83  dated  February  16, 1929;  No.  106 
dated  August  29, 1929;  No.  123  dated 
March  13, 1930;  No.  125  dated  March 
15.  1930;  No.  142  dated  January  1 7, 
1931;  No.  145  dated  April  15, 1931;  No. 
156  dated  February  3,  1932;  No.  160 
dated  April  8, 1932;  No.  171  dated 
September  27, 1932;  No.  177  dated 
February  15, 1933;  No.  205  dated 
August  30;  1934;  No.  214  dated  March 
28, 1935;  No.  220  dated  September  11, 
1935;  No.  228  dated  February  26, 1937; 
No.  251  dated  March  8, 1939;  and  No. 
169  dated  August  4, 1932;  Bureau 
Orders  of  Interpretation  dated  July  8, 
1959:  August  1, 1967;  January  26, 1968; 
September  23, 1968;  October  19,  1970; 
and  September  11, 1974;  and 
■  Government  Land  Office  Order  of 


Inteipretation  dated  march  24, 1942,  be 
continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C  1714  (1988).  The  lands 
are  described  as  follows: 

Boise  Meridian 

lDI-1682(BLMOa/l/i967)        . 

T.  5S.,R.  40E., 

Sec.  6. 
T.  6  S.,  R.  35  E.. 

Sec  34.  . 

T.  6  S.,  R.  43  E., 

Sec.  30. 
T.  10  S.,  R.  37  E., 

Sec.  2. 
T.  12  5.,  R.  18E.,  I 

Sec.  6. 
T.  12  S.,  R.  37  E., 

Sec.  11. 

IDI-212S  (BLM  O  1/26/1968) 

T.  12  S.,  R.  21  E., 
oCC.  Zo. 

IDI-2499  (BLM  O  9/23/1 968) 

T.  7  S.,  R.  25  E., 
Sec.  10. 

IDl-3788  (BLM  O  10/19/1970) 

T.  14N.,  R.  20E., 
sees.  29,  30.  and  32. 

lDl-8964  (BLM  O  9/1 1/1974) 

T.  21  N..  R.  1  E.. 

Sec.  11. 
T.  22  N.,  R.  1  E, 

Sec.  9. 

IDI-14534  (SO  205  8/30/1934) 
T.  9  S.,  R.  1  W.. 
Sec.  31. 

11)1-15352  (SO  228  2/26/1937) 

T.  5N.,R.  1  W., 
Sec.  26. 

IDI-15353  (SO  145  4/15/1931) 

T.  3S.,R29E., 

sees.  3,  9, 10  and  11. 
T.  9  S.,  R.  5  W.. 

sees.  9,  14, 15. 22,  23,  27,  and  28. 
T.  13  N.,  R.  27  E., 

sees.  24  and  34. 

IDl-15354  (SO  169  8/4/19321 

T.  13N..  R.  27E.. 
sees.  4,  5,  and  9. 

IDI-1 5355  (BLM  O  7/8/1959)       - 

T.  12N.,R.  24E., 
sees.  4  and  17. 

IDI-15356  (SO  160  4/8/1932) 

T.  8S.,R.38E.. 
sees.  24  and  35. 

T.  11  N.,R.  24E., 
Sec.  4^ 

T.  12N.,R.  24E., 
Sec  34. 

IDI-15357(SO  125.3/15/1930) 

T.  2  N..  R.  24  W.'. 

Sec.  28. 
T.  14  S..  R.  14  E.,     . 


Interpretation  dated  march  24, 1942,  be 
continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C  1714  (1988).  The  lands 
are  described  as  follows: 

Boise  Meridian 

IDI-1682(BLM0  8/l/i967) 

T.  5S.,R.  40E., 

Sec.  6.  I  ■ 

T.  6S..R.35E.. 

Sec.  34. 
T.  6  S..  R.  43  E.. 

Sec  30. 
T.  10  S.,  R.  37  E.. 

Sec.  2. 
T.  12  S.,  R.  18  E., 

Sec.  6. 
T.  12  S..  R.  37  E.. 

Sec.  11. 

IDI-212S  (BLM  O  1/26/1968) 

T.  12  S..  R.  21  E., 
Sec.  28. 

IDI-2499  (BLM  O  9/23/1 968) 
T.  7  S.,  R.  25  E., 
Sec.  10. 

lDI-3788  (BLM  O  10/1 9/1 970) 

T.  14N.,  R.  20E.. 
sees.  29,  30.  and  32. 

IDI-8964  (BLM  O  9/1 1/1974) 

T.  21  N.,  R.  IE., 

Sec.  11. 
T.  22  N.,  R.  1  E.. 

Sec.  9. 

lDI-14534  (SO  205  8/30/1934) 
T.  9  S.,  R.  1  W.. 
Sec.  31. 

WI-15352  (SO  228  2/26/1937) 

T.  5  N.,  R.  1  W., 
Sec.  26. 

IDI-15353  (SO  145  4/15/1931) 

T.  3S.,R29E., 

sees.  3,  9, 10  and  ll. 
T.  9S.,R.  5W.. 

sees.  9,  14, 15, 22,  23,  27.  and  28 
T.  13  N.,  R.  27  E., 

sees.  24  and  34. 

IDI-15354  (SO  169  8/4/1932) 

T.  13N..  R.  27E., 
sees.  4,  5,  and  9. 

IDl-1 5355  (BLM  O  7/8/1959)       - 

T.  12N.,R.  24E., 
sees.  4  and  17. 

\D\-15356  (SO  160  4/8/1932) 

T.  8S.,R.38E.. 
sees.  24  and  35. 

T.  11  N.,R.  24E., 
Sec.  4. 

T.  12  N.,  R.  24  E., 
Sec.  34. 

IDl-15357(SO  125^/15/1930) 

T.  2  N.,  R.  24  W.'. 

Sec.  28. 
T.  14S.,  R.  14E.,     . 
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Sec.  33. 
T.  15  S.,  R.  14  E., 
sees.  19  and  33. 

lDI-15359  (SO  83  2/16/1929) 

T.  12N.,R.  19E., 

Sec.  13. 
T.  12N.,R.  20E., 

Sec.  18. 

IDI-15360  (SO  177  2/15/1933) 
T.  6  S..  R.  4  VV.. 

Sec.  13. 
T.  10  S..  R.  1  E., 

sees.  11  and  14. 
T.  13N.,R.  19  E., 

Sec.  7. 

IDI-15362  (SO  142  1/17/1931) 
T.  2  S.,  R.  13  E.. 
Sec.  26. 

IDl-15363  (SO  251  3/8/1939) 

T.  4  S.,  R.  6  W., 

Sec.  13. 
T.  34  N.,  R.  3  E. 

Sec.  28. 

IDI-15365  (SO  214  3/28/1935) 
T.  4  S..  R.  9  E.. 
Sec.  19. 

lDI-15367  (SO  156  2/3/1932) 

T.  9S..  R.3  W., 
Sec.  11. 

lDI-15368  (SO  123  3/13/1930) 

T.  4S.,R.  5VV., 
See.  19. 

lDI-15369(SO  171  9/27/1932) 

T.  5S.,  R.  10  E., 
Sec.  27. 

IDI-15372  (SO  51  1/17/1928) 
T.  1  S.,  R.  24  E., 

sees.  13  and  14. 
T.  2  S.,  R.  24  E., 

sees.  10.21,  and  28. 
T.  3  S.,  R  24  E, 

sees.  7,  8,  9, 10,  and  26. 
T.  2  S.,  R.  25  E., 

See.  19. 
T.  3S.,R.25E., 

See.  17. 

IDI-15373  (SO  106  8/29/1929) 

T.  1  S..  R.  29  E., 
See.  1. 

IDI-15374  (SO  220  9/1 1/1935) 

T.  2  S.,  R.  31  E.. 
Sec.  10. 

IDI-15378  (GLO  O  3/24/1942) 

T.  3  S.,  R.  20  E., 
Sec.  31. 

IDI-171 93  (SO  38  2/9/1927) 

T.  10  S.,  R.  29  E., 

Sees.  34  and  35. 

The  areas  described  aggregate  5049.95 
acres  in  Ada,  Bannock,  Bingham,  Blaine, 
Butte,  Camas,  Caribou,  Cassia,  Custer, 
Elmore,  Lemhi,  Lewis,  Lincoln,  Minidoka, 
Owyhee,  and  Twin  Falls  Counties. 

The  purpose  of  the  withdrawals  is  to 
protect  the  water  sources  located  on  the 


lands  for  livestock  and  wildlife  uses. 
The  withdrawals  segregate  the  lands 
and  water  from  settlement,  sale, 
location,  and  entry,  including  mining 
for  nonmetalliferous  minerals  but  not 
location  and  entry  under  the  mining 
laws  for  metalliferous  minerals  or  the 
mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Land  Of>erations,  in  the  Idaho 
State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued  and  if  so, 
for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  imtil  such  final  determination 
is  made. 

Dated:  July  7,  1994. 
Jimmie  A.  Buxton, 
Chief.  Branch  of  Land  Operations. 
IFR  Doe.  94-17407  Filed  7-18-94;  8:45  ami 

HLUNG  CODE  4310-6A-M 

PD-943-4070-02;  IDI-14533,  et  al] 

Proposed  Continuation  of 
Withdrawals;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 

Management  proposes  that  the 

withdrawals  of  7167.96  acres  for  Pubhc 

Water  Reserve  Nos.  28,  30,  47,  66,  76, 

82,  83,  91,  106,  157,  and  160  be 

continued  for  an  additional  20  years. 

The  lands  and  waters  involved  would 

remain  withdravm  and  the  lands  would 

remain  closed  to  surface  entry  and 

nonmetalliferous  mining. 

DATES:  Comments  should  be  received  by 

October  17,  1994. 

ADDRESSES:  Comments  should  be  sent  to 

State  Director,  BLM  Idaho  State  Office, 

3380  Americana  Terrace,  Boise,  Idaho 

83706-2500. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hale,  BLM  Idaho  State  Office, 

208-384-3165. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Land  Management  proposes 


J6782 


that  the  existing  Iaji( 
by  Executive  Orders 
1915;  February  15.  Ipl6 
August  15, 1919;  January 
4, 1922;  April  15. 
April  7. 1926:  October 
November  18. 1938; 
Order  of  Interpretation 
January  12.  1926.be 
period  of  20  years  pilrsuant 
204  ofthe  Federal  Li 
Management  Act  of 
1714(1988).  The  lan^s 
follows: 

Boise  Meridian 


withdrawals  made 
dated  May  31. 
;  April  7. 1917; 
4. 1921;  April 
;  June  13. 1925; 
5. 1934;  and 
and  Secretarial 
No.  22  dated 
continued  for  a 
to  Section 
Policy  and 
976,  43  U.S.C. 
are  described  as 


Li  nd 


IDI-14533  (EO  4/4/192f) 

T.  IIS.R.  2W.. 

Sec.  19. 
T.  11S..R.  3W., 

Sec.  24. 

IDI-  U544  (EO  5/31/1 9^  5) 

T.  4  S..  R.  5  W., 

Sec.  29. 
T.  6  S..  R.  35  E., 

Sec.  33. 
T.  ISS.  R.  13E.. 

Sees.  22.  23.  and  26. 
T  16S.,R.  12E.. 

Sees.  12. 13.  24.  and  |5. 
T.  16S..  R.13E.. 

Sees.  5,8, 11.14.  21.  fend  28. 

IDI-14546  (EO  4/7/192§) 

T.  9  S..  R.  4  W.. 
Sees.  20.  29.  31.  and  i2. 

lDI-15322  (EO  6/13/19^5} 

T.  6  S..  R.  8  E.. 
Sees.  1  and  12. 

IDI-15324  (EO  4/15/19^2) 

T.  n  S.  R.  3E.. 

See.  24. 
T.  11  S..  R.4E., 

Sec.  30. 

IDI-15325  (EO  4/7/1 91  \) 

T.  16S..R.  12  E.. 

Sees.  21.27.  33.  and  |4 
T.  12N..R.  22E., 

See.  24. 
T  12N..R.  23E.. 

Sec  31. 
T  13  N..  R.  23  E.. 

Sec.  30. 

ini-15327  (EO  l/4/192i) 

T  10S..R.  2E.. 

Sees.  20  and  32. 
T  12S..  R.  4E.. 

Sees.  10  and  15. 
T.  20  N..  R.  24  E.. 

Sec.  4. 
T  10S..R.  29E.. 

Sec.  35. 

IDI-15328  (EO  2/15/19\6} 

T.  11  N..R.  20E.. 

Sees.  1  and  12. 
T.  11  N..  R.  21  E.. 

Sees.  4.  24.  25.  and  3:  . 
T.  IIN.R.  22E.. 

Sec.  30. 
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lDl-15593  (EO  8/15/1919  and  SO  1/12/1926) 

T.  1  N.,  R.  5  E.. 

Sec.  4. 
T.  10  N..  R.  22  E.. 

Sees.  17  and  18. 

IDI-17094  (E06867  10/5/1934) 
T.  13S..R.  29E.. 

lDI-17774  (EO8009  11/18/1938) 

T.  31  N.,  R.  3  W.. 

Sees.  26  and  27. 

These  areas  described  aggregate 
7167.96  acres  in  Bannock.  Cassia, 
Custer,  Lemhi,  Owyhee,  and  Twin  Falls 
Counties. 

The  purpose  of  the  withdrawals  is  to 
protect  the  water  sources  located  on  the 
lands  for  livestock  and  wildlife  uses. 
The  withdrawals  segregate  the  lands 
and  water  from  settlement,  sale, 
location,  and  entry,  including  mining 
for  nonmetalliferous  minerals  but  not 
location  and  entry  under  the  mining 
laws  for  metalliferous  minerals  or  the 
mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Land  Operations,  in  the  Idaho 
State  Office.  The  authorized  officer  of 
the  Bureau  of  Land  Management  will 
undertake  such  investigations  as  are 
necessary  to  determine  the  existing  and 
potential  demand  for  the  land  and  its 
resources.  A  report  will  also  be  prepared 
for  consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued  and  if  so, 
for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  until  such  final  determination 
is  made. 

Dated.  July  7. 1994. 
Jimmie  A.  Buxton, 
Chief.  Branch  of  Land  Operations. 
IFR  Doc.  94-17408  Filed  7-18-94:  8:45  am] 
ULUNQ  COOC  431&-G6-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Agency  Report  Form  Under  0MB 
Review 

AGENCY:  Overseas  Private  Investment 

Corporation.  IDCA. 

ACTJON:  Request  for  Comments. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  information  collection  requests 
to  OMB  for  review  and  approval,  and  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
made  such  a  submission.  The  proposed 
form  under  review  is  summarized 
below. 

DATES:  Comments  must  be  received 
within  14  calendar  days  of  this  notice. 
If  you  anticipate  commenting  on  the 
form  but  find  that  the  time  to  prepare 
will  prevent  you  from  submitting 
comments  promptly,  you  should  advise 
the  OMB  Reviewer  and  the  Agency 
Submitting  Officer  of  your  intent  as 
early  as  possible. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  Agency 
Submitting  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
OPIC  Agency  Submitting  Officer:  Lena. 
Paulsen,  Manager,  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW.,  Washington.  DC  20527;  202/ 
336-8565. 
OMB  Reviewer:  Jeff  Hill,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Docket  Library,  Room  3201, 
Washington,  DC  20503;  202/395- 
7340. 

Summary  of  Form  Under  Review 

Type  of  Request:  New  form. 

r/f/e;  OPIC  Expedited  Screening 
Questionnaire — Downstream 
Investments. 

Form  Number:  OPIC  168. 

Frequency  of  Use:  Once  per  project 
submission. 

Type  of  Respondents:  OPIC  fund 
managers. 

Standard  Industrial  Classification 
Codes:  AIL 

Description  of  Affected  Public:  OPIC 
fund  managers. 

Reporting  Hours:  One  hour  per  form. 

Number  of  Responses:  150  per  year. 

Federal  Cost:  $913.50  per  year. 

Authority  for  Information  Collection: 
Section  231  (a-1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  This 
application  will  be  sent  to  OPIC's  fund 
managers.  The  fund  managers  will 
complete  the  information  for  companies 
in  which  the  Fund  proposes  to  invest. 
The  information  collected  will  be 
reviewed  to  determine  the  expected 


effects  of  the  projects  on  the  U.S. 
economy  and  employment,  as  welt  as  on 
the  environment,  economic 
development,  and  worker  rights  abjroad. 

Dated:  July  8. 1994. 
James  R.  Offutt,  ^ 

Assistant  General  Counsel  Department  of 
Legal  Affairs. 

jFR  Doc  04-17410  Filed  7-18-94;  8:45J  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32525} 

Wheeling  A  Lake  Erie  Railway 
Company— Trackage  Rights         j 
Exemption— Norfolk  and  Western' 
Raihway 

Norfolk  and  Western  Railway  (Nl&W) 
has  agreed  to  grant  overhead  trackage 
rights  to  Wheeling  &  Lake  Erie  Railway 
Company  (W&LE)  on  N& W's  line  of 
railroad  between  approximately     i 
milepo.st  B242  at  Bellevue,  OH  and 
approximately  milepost  B229  at  Beriin 
Heights,  OH,  a  distance  of 
approximately  13.0  miles»  and  between 
approximately  milepost  B232  at 
Shinrock,  OH  (on  the  Bellevue-Berlin 
Heights  segment!  and  approximately 
milepost  HU12.2  at  the  Huron  Dock 
connection  in  Huron,  OH,  a  distance  of 
approximately  4.06  miles.'  TTie  total 
distance  of  the  trackage  rights  to  be 
acquired  is  approximately  17.06  miles. 
The  proposed  trackage  rights  will 
connect  with  W&LJE's  rail  lines  at  Huron 
and  Bellevue.  OH.  and  are  restricted  to 
the  overhead  movement  of  certain  iron 
ore  traffic  by  W&LE.  The  trackage  rights 
were  to  become  effective  July  4,  1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ob  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  William  C.  Sippel,  Oppenheimer 
Wolff  &  Donnelly,  Two  Prudential 
Plaza,  45th  Floor,  180  N.  Stetson  Ave., 
Chicago,  IL  60601. 

As  a  condition  to  use  of  this   ' 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  LC.C.  605  (1978),  as  modified  in 


'  The  numbering  of  milepost  Hl)12.2  reflects 
distances  on  another,  now-abandoned  N&W  line 
which  extended  south  from  Hiiroa  The  actual 
distance  between  Huron  and  Shinrock  on  NAW  s 
existing  line  is  4.06  miles. 
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effects  of  the  projects  on  the  U.S. 
economy  and  employment,  as  weil  as  on 
the  environment,  economic 
development,  and  worker  rights  abjroad. 

Dated:  July  8. 1994. 
James  R.  Offiin,  ^ 

Assistant  General  Counsel  Department  jf 
Legal  Affairs. 

IFR  Doa  «»4-i7410  Filed  7-18-94;  8:45i  anil 
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fNTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32525] 

Wheeling  &  Lake  Erie  Railway 
Company— Trackage  Rights 
Exemption— Norfolk  and  Western 
Raihway 

Norfolk  and  Western  Railway  (N&W) 
has  agreed  to  grant  overhead  trackage 
rights  to  Wheeling  &  Lake  Erie  Railway 
Company  (W&LE)  on  N&W's  line  of 
railroad  between  approximately     ' 
milepost  B242  at  Bellevue,  OH  and 
approximately  milepost  B229  at  Berlin 
Heights,  OH,  a  distance  of 
approximately  13.0  miles,  and  bet\(k?een 
approximately  milepost  B232  at 
■Shinrock,  OH  (on  the  Bellevue-Berlin 
Heights  segment]  and  approximately 
milepost  HU12.2  at  the  Huron  EkxJc 
connection  in  Huron,  OH,  a  distance  of 
approximately  4.06  miles.'  TTie  total 
distance  of  the  trackage  rights  to  be 
acquired  is  approximately  17.06  miles. 
The  proposed  trackage  rights  will 
connect  with  W&LE's  rail  lines  at  Huron 
and  Bellevue,  OH.  and  are  restricted  to 
the  overhead  movement  of  certain  iron 
ore  traffic  by  W&LE.  The  trackage  rights 
were  to  become  effective  July  4, 1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  William  C.  Sippel,  Oppenheimer 
Wolff  &  Donnelly,  Two  Prudential 
Plaza,  45th  Floor,  180  N.  Stetson  Ave., 
Chicago,  IL  60601. 

As  a  condition  to  use  of  this    ' 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  By.  Co.— Trackage  Rights— BN. 
354  LC.C.  605  (1978),  as  modified  in 


Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  LC.C.  653  (1980). 

Decided:  July  11, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
.  Secretary. 
IFR  Doc.  94-17513  Filed  7-18-94;  8:45  am| 
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'  The  numbering  of  milepost  HU12.2  reflects 
distances  on  another,  now-abandoned  N&W  line 
which  extended  south  from  Huron.  The  actual 
distance  between  Huron  and  Shinrock  on  Na  Ws 
existing  line  is  4.06  miles. 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Dejiartmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Archer  Daniels  Midland 
Company.  Civil  Action  No.  4-94-CV- 
10436,  was  lodged  on  July  6, 1994  with 
the  United  States  District  Court  for  the 
Southern  District  of  Iowa. 

The  proposed  Consent  Decree  is  a 
settlement  resolving  violations  of  the 
Clean  Air  Act's  new  source  performance 
standards  ("NSPS"),  conditions  of 
specific  Prevention  of  Significant 
Deterioration  ("PSD")  Permits,  and 
conditions  of  specific  New  Source 
Review  Permits  at  Archer  Daniels 
Midland's  processing  plants  located  in 
Des  Moines  and  Cedar  Rapids,  Iowa. 

Under  the  terms  of  the  proposed 
Consent  Decree,  Archer  Daniels 
Midland  Co.  has  agreed  to  conduct  a 
complete  environmental  management 
audit  of  the  practices  and  procedures  of 
its  company  relative  to  ensuring 
compliance  with  all  appUcable  federal, 
state  and  local  environmental  laws  and 
regulations.  Archer  Daniels  Midland  has 
also  agreed  to  pay  a  civil  penalty  of 
$700,000  to  the  United  States. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Archer 
Daniels  Midland  Company,  DOJ  Ref.  No. 
90-5-2-1-1535. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  115  U.S.  Courthouse, 
East  1st  and  Walnut  Streets,  Des 
Moines,  Iowa  50309;  the  Region  Vn 
Office  of  the  Environmental  Protection 
Agency,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  (202) 
624-0892.  A  copy  of  the  proposed 


Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C  Cruden, 

Chief,  Environmental.Enforcement  Section 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  94-17412  Filed  7-18-94;  8:45  ami 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  and  ttve  Resource  Conservation 
and  Recovery  Act 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Solvents  Recovery 
Service  of  New  England,  Inc.etal., 
Qvil  Actions  Nos.  -79-704  &  H-90-598 
(JAC)  was  lodged  on  July  1,  1994,  with 
the  Untied  States  District  Court  for  the 
District  of  Connecticut.  The  complaint 
in  this  action  (1)  seeks  to  recover, 
pursuant  to  the  Comprehensive 
Environmental  Respon.<?e, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  §§9601  et  seq.. 
response  costs  incurred  and  to  be 
incurred  by  EPA  at  the  Solvents 
Recovery  Service  Superfund  Site 
located  in  Southington  Township, 
Connecticut  ("Site"),  and  (2)  seeks 
injunctive  relief  and  civil  penalties 
under  the  Resource  Conservation  and 
Recovery  Act  ("RCRA'),  42  U.S.  C. 
6901,  er  seq. 

The  proposed  Consent  Decree 
embodies  an  agreement  by  Solvents 
Recovery  Service  of  New  England  Inc.. 
SRS,  Inc.  and  Carleton  Boll  ("Setthng 
Defendants"):  (1)  To  reimburse  EPA  and 
the  State  of  Connecticut  Department  of 
Environmental  Protection  for  a  portion 
of  their  past  and  future  response  costs 
at  the  Site;  (2)  to  pay  partial  damages  to 
the  Department  of  the  Interior  ("DOl") 
for  injury  to,  destruction  of.  or  loss  of 
natural  resources  at  the  Site  under  the 
trusteeship  of  DOI;  (3)  to  provide  EPA 
and  any  person  acting  pursuant  to  a 
consent  order  or  administrative  order 
regarding  the  performance  of  response 
actions  at  the  Site,  with  access  to 
property  owned  by  SRSNE  for  purposes 
of  performing  all  response  actions  at  the 
Site;  and  (4)  upon  the  completion  of  the 
remedy,  to  sell  their  presently 
contaminated  property  and  pay  the 
proceeds  to  EPA.  The  Consent  Decree 
also  provides  the  Settling  Defendants 
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with  a  release  for  cii  il  liability  for  both 
EPA's  past  and  ftitui  e  CERCLA  response 
costs  and  natural  resource  damages  at 
the  Site  for  resources  under  the 
trusteeship  of  the  Department  of  the 
Interior  ("DOI")  and  the  National 
Oceanic  and  Atmos]  iheric 
Administration  ("N(  )AA"). 

The  Department  o '  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  ti  >  the  proposed 
consent  decree.  Com  ments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Envi  onment  and 
Natural  Resources  D  vision.  Department 
of  Justice.  P.O.  Box  :|611.  Ben  Franklin 
Station.  Washingtoni  DC  20044.  and 
should  refer  to  Uniti  d  States  v.  Solvents 
Recovery  Service  of  Sfcw  England,  Inc., 
et  ai.  DOJ  Ref.  No.  9  [)-7-l-23A. 

The  proposed  con  lent  decree  may  be 
examined  at  the  Offi  :e  of  the  United 
States  Attorney.  141  Church  Street.  New 
Haven,  Connecticut  )6508;  the  Region  I 
Office  of  the  Enviror  mental  Protection 
Agency,  Region  I  Re  »rds  Center.  90 
Canal  Street.  First  Fl  oor.  Boston.  MA 
02203;  and  at  the  Co  isent  Decree 
Library.  1120  G  SIt&A.  N\V..  Fourth 
Floor,  Washington.  DC  20005,  (202) 
624-0892.  A  copy  olthe  proposed 


consent  decree  may 


)e  obtained  in 


person  or  by  mail  fn  m  the  Consent 


Decree  Library.  112C 


Floor,  NW.,  Washinj  ton.  DC  20005.  In 


requesting  a  copy,  p 
referenced  case  and 


ease  refer  to  the 
inclose  a  check  in 


the  amount  of  $28.71  (25  cents  per  page 

reproduction  costs),  sayable  to  the 

Consent  Decree  Libr  ry. 

John  C  Cniden, 

Section  Chief,  Environi  tental  Enforcement 

Section.  Environment  (fid  Natural  Resources 

Division. 

|FR  Doc.  94-17413  Fil^  7-18-94;  8:4S  am] 

BILUNG  COOE  4410-01-M 


Lodging  of  Consent 
States  V.  Straits  Ste^I 
Company,  et  al. 


g  ven 


V  ich. 


Notice  is  hereby 
Decree  in  United  S/4fPs 
&  Wire  Company,  et 
1:91  CV  383  (W.D 
with  the  United  States 
the  Western  District 
June  30, 1994.  This 
under  Section  107  o 
Comprehensive  Env 
Response,  Compensition 
Act  of  1980,  as  amended 
42  U.S.C.  9607.  The 
provides  that  defenc^nts 
51,3.50,000  of  the. 
operation  and  maint 
oversight  costs  incu 


pal 


G  STreet,  Fourth 


Decree  United 
&  Wire 


that  a  Consent 
v.  Straits  Steel 
il..  Civil  Action  No. 
.),  was  lodged 
District  Court  for 
3f  Michigan  on 
<  ction  was  brought 
the 
ronmental 

and  Liability 
("CERCLA"), 
[k)nsent  Decree 
will  pay 
response  costs, 
nance  costs  and 
d  bv  the  U.S. 


ire 


Environmental  Protection  Agency  in 
connection  with  the  Mason  County 
Landfill  Superfund  Site  in  Ludington, 
Michigan. 

For  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environmental  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington.  DC  20530  and 
should  refer  to  United  States  v.  Straits 
Steel  6-  Wire  Company,  et  ai,  D.O.J.  Ref. 
No.  90-11-3-282. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  Western  District  of  Michigan, 
399  Federal  Building.  110  Michigan  St. 
NW.,  Grand  Rapids.  Michigan  49503 
and  at  the  Region  5  office  of  the  U.S. 
Environmental  Protection  Agency.  77 
W.  Jackson  Boulevard,  Chicago,  Illinois 
60604. 

A  copy  of  the  Consent  Decree  also 
may  be  examined  at  the  Consent  Decree 
Library.  1120  G  Street.  NW.,  4th  Floor. 
Washington.  DC  20005,  telephone 
number  (202)  624-0892.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  The  proposed  Consent 
Decree  package  consists  of  a  56  page 
Consent  Decree.  A  request  for  a  copy  of 
the  proposed  Consent  Decree  should  be 
accompanied  by  a  check  in  the  amount 
of  $14.00  (25  cents  per  page 
reproduction  charge)  payable  to 
"Consent  Decree  Library." 
John  C  Cruden. 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  94-17411  Filed  7-18-94;  8:45  am] 
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Drug  Enforcement  Administration 

Controlled  Substances:  Established 
Revised  1994  Aggregate  Production 
Quotas 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Interim  rule  establishing  1994 
aggregate  production  quotas  and  request 
for  comments. 

SUMMARY:  This  interim  rule  establishes 
revised  1994  aggregate  production 
quotas  for  some  controlled  substances  in 
Schedules  I  and  II,  as  required  under  the 
Controlled  Substances  Act  of  1970. 
DATES:  This  is  effective  on  July  19, 1994. 
Comments  must  be  submitted  on  or 
before  August  18, 1994. 
ADDRESSES:  Send  comments  or 
objections  to  the  Administrator,  Eh-ug 


Enforcement  Administration, 
Washington,  DC  20537,  Attn:  DEA 
Federal  Register  Representative/CCR 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  and 
Chemical  Evali^ion  Section.  Drug 
Enforcement  Administration. 
Washington.  DC  20537,  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act, 
(21  U.S.C.  826).  requires  the  Attorney - 
General  to  establish  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration 
pursuant  to  Section  0.100  of  Title  28  of  ^ 
the  Code  of  Federal  Regulations.  The 
Administrator,  in  turn,  has  redelegated 
this  function  to  the  Deputy 
Administrator  pursuant  to  59  FR  23637 
(May  6, 1994). 

On  October  8. 1993  and  January  3, 
1994,  DEA  published  notices 
establishing  initial  1994  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  11  in  the 
Federal  Register  (58  FR  52508  and  59 
FR  96  respectively).  In  accordancfi  with 
Title  21,  Code  of  Federal  Regulations, 
section  1303.13.  the  Deputy 
Administrator,  after  consideration  nf  all 
relevant  factors,  may  adjust  aggregate 
production  quotas  if  needed. 

On  April  13, 1994.  DEA  published  a 
notice  proposing  revised  1994  aggregate 
production  quotas  for  some  controlled 
substances  in  Schedules  I  and  II  in  the 
Federal  Register  (59  FR  17568).  All 
interested  persons  were  invited  to 
comment  on  or  object  to  those  proposed 
aggregate  production  quotas  on  or  before 
May  13, 1994.  Since  pubHcation  of  t>^e 
proposed  revised  1994  aggregate 
production  quotas,  information  has  been 
submitted  which  necessitates  increases 
for  other  controlled  substances.  Because 
these  increases  are  immediately 
required  to  meet  the  1994  year-end 
medical  needs  of  the  United  States,  an 
interim  rule  is  being  established. 

Based  on  a  review  of  1993  year-end 
inventories.  1994  manufacturing  quotas, 
actual  and  projected  1994  sales,  export 
requirements  and  other  information 
available  to  the  DEA.  the  Deputy 
Administrator  of  the  DEA,  imder  the 
authority  vested  in  the  Attorney  General 
by  section  306  of  the  CSA  of  1970  (21 
U.S.C.  826),  delegated  to  the 
Administrator  by  section  0.100  of  Title 
28  of  the  Code  of  Federal  Regulations, 
and  redelegated  to  the  Deputy 
Administrator  pursuant  to  59  FR  23637 
(May  6,  1994),  hereby  establishes  the 
following  revised  1994  aggregate 
production  quotas  for  the  listed 


controlled  substances,  expressed  in 
grams  of  anhydrous  base: 


Basic  class 


Sctiedule  I: 

Cathinone 

3,4-Mettiylenedioxy 

methamphetamine  

Schedule  II: 

Dextropropoxyphene  ... 

Hydrocodone 

Hydromorphone  

Noroxymorphone    (lor 
version) 

Ptienylacetone  (tor  conver- 
sion)   


con- 


Established 

revised  1994 

quotas 


4 

14 

I 

123!398,000 

8,344,000 

407,000 

1,781,000 

3.352,000 


All  interested  persons  are  invited  to 
submit  their  comments  in  writing 
regarding  this  interim  rule.  A  person 
may  comment  on  any  of  the  above 
mentioned  substances  without  filing 
comments  regarding  the  others. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.  The  establishment  of 
annual  aggregate  production  quotas  for 
Schedules  1  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Dated:  July  13,  1994. 
Stephen  H.  Greene, 
Deputy  Administrator. 
(FR  Doc.  94-17418  Filed  7-18-94;  8:45  am| 
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Proposed  1994  Aggregate  Production 
Quota  for  a  Schedule  I  Controlled 
Substance 

AGENCY:  Drug  Enforcement 

Administration. 

ACTION:  Notice  of  a  proposed  1994 

aggregate  production  quota. 
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controlled  substances,  expressed  in 
grams  of  anhydrous  base: 


Basic  class 


Schedule  I: 

Cattiinone ._...: 

3,4-Mettiylenedioxy 

methamphetamine  

Sctiedule  II: 

Dextropropoxyphene 

Hydrocodone  

Hydromorphone  

Noroxymorphone  (for  con- 
version)   

Phenylacetone  (tor  conver- 
sion)   


Established 

revised  1994 

quotas 


4 

14 

123,398.000 

8,344,000 

407,000 

1,781,000 

3.352,000 


All  interested  persons  are  invited  to 
submit  their  comments  in  writing 
regarding  this  interim  rule.  A  person 
may  comment  on  any  of  the  above 
mentioned  substances  without  filing 
comments  regarding  the  others. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601.  et  seq..  The  establishment  of 
annual  aggregate  production  quotas  for 
Schedules  1  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Dated:  July  13.  1994. 
Stephen  H.  Greene, 
Deputy  Administrator. 
[FR  Doc.  94-17418  Filed  7-18-94;  8:45  ami 
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Proposed  1994  Aggregate  Production 
Quota  for  a  Schedule  I  Controlled 
Substance 

AGENCY:  Drug  Enforcement 

Administration. 

ACTION:  Notice  of  a  proposed  1994 

aggregate  production  quota. 


SUMMARY:  This  notice  proposed  a  1994 
aggregate  production  quota  for  3,4- 
methylenedioxy-N-ethylamphetamine 
(MDEA).  a  controlled  substance  in 
Schedule  I  of  the  Controlled  Substances 
Act  (CSA). 

DATES:  Comments  or  objections  must  be 
received  on  or  before  August  18, 1994. 
ADDRESSES:  Send  comments  or 
objections  to  the  Administrator,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Attn:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537.  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(CSA)  (21  U.S.C.  826)  requires  that  the 
Attorney  General  establish  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  11  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  §0.100  of  Title  28  of 
the  Code  of  Federal  Regulations.  The 
Administrator,  in  turn,  has  redelegated 
this  function  to  the  Deputy 
Administrator  pursuant  to  59  FR  23637 
(May  6,  1994). 

A  company  submitted  an  application 
for  a  manufacturing  quota  for  3,4- 
methylenedioxy-N-ethylamphetamine,  a 
Schedule  I  controlled  substance.  Based 
on  the  review  of  this  application  and 
other  information  available  to  the  DEA. 
the  Deputy  Administrator  of  the  DEA, 
under  the  authority  vested  in  the 
Attorney  General  by  Section  306  of  the 
Controlled  Substances  Act  of  1970  (21 
U.S.C.  826).  delegated  to  the 
Administrator  by  §  0.100  of  Title  28  of 
the  Code  of  Federal  Regulations,  and 
redelegated  to  the  Deputy  Administrator 
pursuant  to  59  FR  23637  (May  6.  1994), 
hereby  proposes  the  1994  aggregate 
production  qucta  for  the  following 
controlled  substance,  expressed  in 
grams  of  anhydrous  base,  be  established 
as  follows: 


BasK  class 

Proposed 

1994 

aggregate 

production 

quota 

(grams) 

3,4-Methylenedioxy-N- 
ethylamphetamine 

5 

All  interested  persons  are  invited  to 
submit  comments  or  objections,  in 
writing,  regarding  this  proposal.  If  a 
person  believes  that  one  or  more  of 
these  issues  warrant  a  hearing,  the 


individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Register,  suirunarizing  the  issues  to  ha 
heard  and  setting  the  time  for  the 
hearing. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  .subject  to 
centralized  review  under  Executive 
Order  12866. 

This  action  has  been  analyzed  in 
accordanc-e  with  the  principles  and 
criteria  contained  in  the  Executive 
Order  12612  and  it  has  been  determined 
that  this  matter  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Tne  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impaci  upon  small  entities 
within  the  meaning  of  and  intent  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601. 
et  seq.  The  establishment  of  annual 
aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Datp-d;  July  13.  1994. 
Stephen  H.  Greene. 

Deputy  Administrator. 

(FR  Doc.  94-17419  Filed  7-18-94:  8:45  .uv\ 
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Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuanl  to  §  1.301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  June  24.  1994. 
Abbott  Laboratories,  14th  Street  & 
Sheridan  Road,  Attn:  Customer  Servi(  e 
D-345.  North  Chicago,  Illinois  60064, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  II  controlled  substanrro 
Dextropropoxyphene,  bulk  (non-dosage 
forms)  (9273). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  nmi 
may  also  file  a  written  request  for  a 
hearing  thereon  in  9i:;.ordance  with  21 
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CFR  1301.54  and  in  t  le  fonn  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  ofjustice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Repi  esentative  (CCR) 
and  must  be  filed  no 
18.  1994. 

DateAjuly  11. 19«M. 
Gene  R.  Haklip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc  94-17525  File|  7-18-94.  8:45  am] 

BILLIMG  C006  4410-0»-M 


ater  than  August 


Manufacturer  of  Corjtrolied 
Substances;  Applic^ition 


Ii  c 


Pursuant  to  §1301 
the  Code  of  Federal 
this  is  notice  that  on 
Applied  Science  Labi ; 
Alltech  Associates 
Industrial  Drive.  P.O 
College.  Pennsylvani 
application  to  the 
Administration  (DEA  I 
a  bulk  manufacturer 
of  controlled  substances 


Dnig 


i»f 


43(a)ofTitle21of 

ulations-(CFR). 
vlay  13. 1994, 
Division  of 
2701  Carolean 
Box  440.  State 
16801,  made 
Enforcement 
for  registration  as 
the  basic  classes 
listed  below: 


Drug 


^75)  

(1480) 
Jsorrier) 

(7315) 
(f370)  


(7^  05). 


Mettwathinone  (1237) 
N-Ethylamphetamine  (1 
N.N-Dimettiylamphetamihe 
4-Mettiylaminofex     (cis 

(1590). 
Lysergic  acid  diethylamt^ 
Tetratiydrocannat3mote 

Mescaline  (7381)  

3,4-Mettiylenedioxyampl^elamine 

(7400). 
N-Hydroxy-3,4-mettiy1en^dioxy- 

amphetamine  (7402). 
3.4-Methy1enedioxy-N- 

ettiytemphetamine  (74)4) 
3,4-Mettiylenedioxy- 

rnethamphetamine 

PsilocytMn  (7437)  

Psikxyn  (7438)  

r4-Ethy1-1-phenylcyciohe)(ylamine 

(7455). 
1  -(1  -PtienylcyctohexyOp 

(7458). 
1-[1-(2-Thieny1)cycto-  . 
hexyl]p»pertdwie  (7470) 
Oihydronxxphine  (9145) 

Heroin  (9200)  

Normofphine  (9313)  . 
Ampbetarmne  (1100) 
Me;namphetamir>e  (11 
l-Phenytyciohexylamin^  (7460)  . 
Phencyclidine  (7471) 
Phenytacetone  (5501) 
1  -PipefKkr>ocyctohexane 

cartxjnrtnte  (8603) 


10!0 


rrolKJine 


Schedule 


Drug 

Schedule 

Cocaine  (9041)  

Codeir>e  (9050)  

Dihydrocodeine  (9120) 

Benzoylecgomne  (9180)  

Morphine  (9300) _ 

Oxymorphone  (9652) 

Atfentanil  (9737) 

II 

The  firm  plans  to  manufacture  small 
quantities  of  these  controlled  substances 
for  reference  standards. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCRl, 
and  must  be  filed  no  later  than  August 
18.  1994. 

Dated:  July  11. 1994. 
Gene  R.  HaisUp. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control  Drug  Enforcement 

Administration. 

IFR  Doc.  94-17526  Filed  7-18-94;  8:45  am] 
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Importation  Of  Controlled  Substances; 
Notice  Of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section  *- 
lD02(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  27. 1994.  Arenol 
Chemical  Corporation.  189  Meister 
Avenue,  Somerville.  New  Jersey  08876, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Mettiamphetamine  (1105) 

Phenylacetorw  (8501)  

II 
II 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  tolhe 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in      .  , 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  E>epartment  of  justice, 
Washington,  DC  20537,  Attention:  DEA  "^ 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  August 
18. 1994. 

This  procedure  is  to  be  conducted     " 
simultaneously  with  and  independent  - 
of  the  procedures  described  in  21  CFR 
1311.42  (b).  (c).  (d).  [ef,  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion  : 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a).  and  21 
CFR1311.42  (a),  (b).  (c).  (d).  (e),  and  (f) 
are  satisfied. 

Dated:  July  n,  1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration: 

TFR  Doc.  94-17527  Filed  7-18-94;  8:45  ami 
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[Docket  No.  92-701 

Jay  Wheeler  Cranston,  M.D.; 
Revocation  of  Registration 

On  July  10. 1992.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Jay  Wheeler  Cranston. 
M.D.  (Respondent),  of  Kent,  Ohio, 
proposing  to  revoke  Respondent's  DEA 
Certificate  of  Registration,  AC0808076, 
and  to  deny  any  pending  applications 
for  registration  as  a  practitioner  under 
21  U.S.C.  823(0.  The  Order  to  Show- 
Cause  alleged  that  Respondent's 
continued  registration  is  inconsistent 


Mcith  the  public  interest,  as  that  term  is 
used  in  21  U.S.C.  823(f)  and  824(a)(4). 

Respondent  timely  filed  a  request  for 
a  hearing  on  the  issues  raised  in  the 
Order  to  Show  Cause  and  the  matter 
was  docketed  before  Administrative 
Law  Judge  Mary  Ellen  Bittner. 
Following  prehearing  procedures,  a 
hearing  was  held,  beginning  on 
February  24, 1993,  in  Cleveland,  Ohio. 
On  December  21. 1993,  Judge  Bittner 
issued  her  opinion  and  recommended 
ruling,- findings  of  fact,  conclusions  of 
law  and  decision,  recommending  that 
■  Respondent's  DEA  Certificate  of 
Registration  be  revoked  and  that  any 
pending  applications  for  renewal  be 
denied.  Respondent  filed  exceptions 
pursuant  to  21  CFR  1316.66.  Shortly 
thereafter.  Judge  Bittner  transmitted  the 
entire  record  to  the  then-Acting 
Administrator,  including  Respondent's 
exceptions.  The  Government  moved  to 
reopen  the  proceedings  and  file  a 
response  to  Respondent's  exceptions 
because  the  Government  was  given  ' 
inadequate  time  to  respond.  This  . 
request  was  granted  and  the 
Government  filed  a  response  to 
Respondent's  exceptions.  Respondent 
filed  a  reply  to  the  Goveriiment's 
response  which  was  received  by  DEA  on 
February  28, 1994.  The  Government 
then  filed  a  motion  to  strike  this 
pleading  basedoipon  the  grounds  that  it 
was  not  authorized  under  21  CFR 
1316.66.  The  Deputy  Administrator 
agrees  with  the  Government's   ' 
contention  and  has  not  considered  this 
pleading. 

The  Deputy  Administrator  has 
carefully  considered  the  record  and 
adopts  the  opinion  and  recommended 
decision  of  the  administrative  law 
judge.  Pursuant  to  21  CFR  1316.67,  the 
Deputy  Administrator  hereby  issues  his 
final  order  in  this  matter. 

The  Deputy  Administrator  finds  that 
Respondent  was  employed  as  a 
physician  in  1972  at  the  Kent  State 
University  (KSU)  Health  Center,  located 
in  Kent.  Ohio.  For  most  of  the  time 
period  in  issue,  Respondent  was  the 
physician-in-charge  oflhe  KSU  Health 
Center. 

An  investigation  was  initiated  in 
1989.  when  the  KSU  Police  Department 
obtained  information  that  a  student  was 
boasting  that  he  was  able  to  obtain  drugs 
from  Respondent  by  deception  at  the 
KSU  Health  Center  The  KSU  Police 
Department  interviewed  the  KSU  Health 
Center  pharmacist  who  alerted  the 
campus  police  to  other  illegal  activity, 
relating  to  controlled  substances,  taking 
place  at  KSU.  The  KSU  Police  then 
contacted  the  State  of  Ohio  Pharmacy 
Board  (Pharmacy  Board)  and  DEA.  Tiiis 
joint  investigation  led  to  the  discovery 
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Mcith  the  public  interest,  as  that  term  is 
used  in  21  U.S.C.  823(f}  and  824(a)(4). 

Respondent  timely  filed  a  request  for 
a  hearing  on  the  issues  raised  in  the 
Order  to  Show  Cause  and  the  matter 
was  docketed  before  Administrative 
Law  Judge  Mary  Ellen  Bittner. 
Following  prehearing  procedures,  a 
hearing  was  held,  beginning  on 
February  24, 1993,  in  Cleveland,  Ohio. 
On  December  21, 1993,  Judge  Bittner 
issued  her  opinion  and  recommended 
ruhng,  findings  of  fact,  conclusions  of 
law  and  decision,  recommending  that 
■  Respondent  "s  DEA  Certi  ficate  of 
Registration  be  revoked  and  that  any 
pending  appUcations  for  renewal  be 
denied.  Respondent  filed  exceptions 
pursuant  to  21  CFR  1316.66.  Shortly 
thereafter.  Judge  Bittner  transmitted  the 
entire  record  to  the  then-Acting 
Administrator,  including  Respondent's 
exceptions.  The  Government  moved  to 
reopen  the  proceedings  and  file  a 
response  to  Respondent's  exceptions 
because  the  Government  was  given  - 
inadequate  time  to  respond.  This 
request  was  granted  and  the 
Government  filed  a  response  to 
Respondent's  exceptions.  Respondent 
filed  a  reply  to  the  Government's 
response  which  was  received  by  DEA  on 
February  28, 1994.  The  Government 
then  filed  a  motion  to  strike  this 
pleading  basedoipon  the  grounds  that  it 
was  not  authorized  under  21  CFR 
1316.66.  The  Deputy  Administrator 
agrees  with  the  Goventment's 
contention  and  has  not  considered  this 
pleading. 

The  Deputy  Administrator  has 
carefully  considered  the  record  and 
adopts  the  opinion  and  recommended 
decision  of  the  administrative  law 
judge.  Pursuant  to  21  CFR  1316.67,  the 
Deputy  Administrator  hereby  issues  his 
final  order  in  this  matter. 

The  Deputy  Administrator  finds  that 
Respondent  was  employed  as  a 
physician  in  1972  at  the  Kent  State 
University  (KSU)  Health  Center,  located 
in  Kent,  Ohio.  For  most  of  the  time 
period  in  issue.  Respondent  was  the 
physician-in-charge  of  the  KSU  Health 
Center. 

An  investigation  was  initiated  in 
1989.  when  the  KSU  Police  Department 
obtained  information  that  a  student  was 
boasting  that  he  was  able  to  obtain  drugs 
from  Respondent  by  deception  at  the 
KSU  Health  Center  The  KSU  Police 
Department  interviewed  the  KSU  Health 
Center  pharmacist  who  alerted  the 
campus  police  to  other  illegal  activity, 
relating  to  controlled  substances,  taking 
place  at  KSU.  The  KSU  Police  then 
contacted  the  State  of  Ohio  Pharmacy 
Board  (Pharmacy  Board)  and  DEA.  this 
joint  investigation  led  to  the  discovery 


of  a  diverse  number  of  controlled 
substance  violations  committed  within 
the  University,  and  for  the  most  part, 
involving  Respondent. 

Various  Schedule  n,  HI  and  IV 
narcotic  and  non-narcotic  controlled 
substances  were  stored  at  the  KSU 
athletic  department's  two  training 
rooms  for  some  period  of  time  prior  to 
the  1989  investigation.  Respondent 
wrote  "prescriptions"  for  these 
controlled  substances  in  the  name  of  the 
head  trainer  or  the  athletic  department. 
Based  upon  these  "prescriptions"  the 
controlled  substances  were  then 
transferred  from  the  KSU  Heahh  Center 
to  the  athletic  training  rooms.  Although 
the  KSU  Health  Center  had  a  DEA 
registration,  the  training  room  facilities, 
which  were  located  quite  a  distance 
from  the  health  center,  did  not  have 
DEA  registrations.  When  Respondent 
was  interviewed  about  this  arrangement 
he  indicated  that  he  thought  the  training 
rooms  were  an  extension  of  the  health 
facility,  but  he  later  admitted  that  the 
practice  "was  not  entirely  proper."  The 
athletic  trainer,  testifying  on  behalf  of 
Respondent,  noted  that  he  had  on  many 
occasions  questioned  Respondent  about 
the  practice,  but  Respondent  ignored  the 
inquiries. 

Respondent  also  issued  standing 
orders  to  the  athletic  trainers  to 
administer  controlled  substances  to 
injured  athletes  even  though  a  physician 
could  not  be  contacted  until  after  the 
drug  was  given  to  the  athlete.  When 
Respondent  was  interviewed  about  this 
practice  by  a  KSU  policeman,  he 
initially  explained  that  trainers  were 
instructed  to  administer  controlled 
substances  to  athletes  only  in  the 
presence  of  a  physician.  When 
Respondent  was  told  that  the  police  had 
received  other  information  from  the 
head  athletic  trainer.  Respondent 
admitted  that  trainers  were  authorized 
to  provide  medication  to  athletes  in 
situations  where  a  physician  could  not 
be  contacted. 

The  heed  athletic  trainer  did  keep  an 
informal  record  of  the  receipt  and 
dispensing  of  controlled  substances 
from  the  training  rooms.  No  such 
records  were  kept  at  the  KSU  Health 
Facility  itself  nor  did  Respondent 
attempt  to  reconcile  the  records  kept  by 
the  head  athletic  trainer.  Although 
athletes  were  required  to  submit  to 
random  urine  tests  during  this  period, 
the  tests  did  not  screen  for  certain 
controlled  substances  that  were  stored 
at  the  athletic  training  rooms. 

Between  1986  and  1989,  Respondent 
wrote  a  number  of  "prescriptions"  for 
controlled  substances,  including 
cocaine,  morphine  and  Seconal.  These 
"prescriptions"  were  issued  to  students 


who  obtained  the  drugs  from  the  KSU 
Health  Center  pharmacy  and  then  used 
the  controlled  substances  for  both 
animal  and  human  research.  TTie  KSU 
psychology  department  had  its  own 
separate  DEA  registration  and  the 
department  supervised  the  students" 
controlled  substance  research.  The 
"prescriptions"  issued  by  Respondent 
did  not  indicate  a  DEA  number  nor  an 
address;  most  did  not  indicate  the 
rea.son  for  issuing  the  "prescription"; 
and  many  of  these  prescriptions  did  not 
have  the  student's  name  but  were 
simply  written  for  "Taylor  Research". 
(Eh-.  Taylor  was  a  KSU  psychology 
professor.)  One  of  the  psychology 
professors  did  discuss  with  Respondent 
the  possibility  of  using  DEA  official 
order  forms  to  transfer  the  Schedule  II 
controlled  substances  from  the  KSU 
Health  Center  to  the  psycholog>- 
department,  but  Respondent  dismissed 
this  suggestion. 

DEA  conducted  an  audit  of  the  KSU 
psychology  department  in  1989  which 
revealed  a  60  milUliter  overage  of 
morphine.  There  were  no  records  to 
verify  where  this  morphine  was 
procured.  DEA  discovered  that  the 
discrepancy  was  based  upon  the 
morphine  "prescriptions"  that 
Respondent  issued  for  the  research 
experiments.  The  inve.stigation  of  the 
psychology  department  uncovered  that 
the  students  disposed  of  unused 
controlled  substances  by  pouring  any 
excess  dovra  a  drain.  There  were, 
however,  no  records  of  such  disposal 
and  no  way  to  verify  if  all  excess 
substances  were  destroyed  in  this 
manner.  In  addition.  Respondent 
authorized  three  prescriptions  for 
Schedule  II  controlled  substances  with 
the  notation  "outdated".  These 
controlled  substance  prescriptions  were 
also  issued  to  the  psychology 
department  for  the  purpose  of 
conducting  research  experiments. 

While  Respondent  was  in  charge  ol 
operating  the  KSU  Health  Center,  he 
allowed  three  physician  assistants  to 
diagnose  and  write  prescriptions  for 
various  medications,  including 
controlled  substances.  The  physician 
assistants  were  given  initial  training  and 
supervision  by  a  physician.  After  such 
training  was  deemed  complete  by 
Respondent,  the  physician  a.ssLstants 
could  issue  Schedule  III.  IV  and  V 
controlled  substances  to  treat  students 
without  supervision  by  a  physician. 
Respondent  expressed  misgivings 
about  this  system  when  he  was 
questioned  by  the  KSU  pohce  in  1989 
He  admitted  that  prescriptions  signed 
by  physician  assistants  could  not  be 
honored  in  a  pharmacy  other  than  the 
KSU  Health  Center  Pharmacy.  In  tact 
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cx)nversations  with  this  individual,  who 
lived  fifty  miles  frtjm  the  KSU  campus. 

In  1990,  Respondent  was  interviewed 
by  a  DEA  investigator  about  the  Valium 
prescriptions  he  issued  to  this  ex- 
student  and  if  Respondent  suspected 
this  individual  was  addicted. 
Respondent  replied  that  he  had  no 
reason  to  suspect  such  a  problem 
because  the  individual  had  reassured 
Respondent  that  he  was  not  addicted 
and  that  Respondent  believed  there  was 
a  difference  between  abuse  and 
addiction. 

In  December  of  1987,  Respondent 
asked  another  KSU  Health  Center 
physician  to  issue  Respondent  a 
prescription  (which  was  undated)  for 
forty  dosage  units  of  Percodan,  a 
Schedule  II  controlled  substance,  in 
anticipation  of  surgery.  Respondent 
altered  this  prescription  by  changing  it 
to  fifty  dosage  units  of  Demerol,  another 
Schedule  II  controlled  substance. 
During  a  subsequent  Pharmacy  Board 
hearing,  the  physician  who  signed  the 
prescription  believed,  but  was  not 
absolutely  certain,  that  he  signed  the 
prescription  before  it  was  altered.  In  any 
event,  Respondent  admitted  that  he  was 
the  one  who  altered  the  prescription. 

Respondent  wrote  two  prescriptions, 
for  Percodan  and  Demerol,  both 
Schedule  II  controlled  substances,  in  his 
own  name  in  1988.  The  purpose  of  these 
prescriptions  was  to  supply  his  own 
medical  bag.  In  December  of  1990, 
Respondent  issued  as  prescription  for 
Ritalin,  a  Schedule  II  controlled 
substance  and  authorized  two  refills. 
Schedule  II  prescriptions  are  not 
allowed  to  be  refilled.  Respondent 
testified  at  the  hearing  that  he  had  no 
explanation  for  issuing  the  prescription 
with  two  refills  other  than  it  was  simply 
a  mistake. 

Although  no  criminal  or 
administrative  action  by  any  state  or 
Federal  agency  was  initiated  against 
Respondent  prior  to  these  proceedings, 
DEA  and  the  Pharmacy  Board  did  take 
action  against  other  participants 
involved  in  the  controlled  substance 
violations  occurring  throughout  the 
university.  In  October  1989,  the 
Pharmacy  Board  filed  an  accusation 
against  the  KSU  Health  Center 
pharmacy  and  its  pharmacist  alleging 
violations",  including:  filling  and 
maintaining  prescriptions  known  to 
have  been  written  by  physician 
assistants;  filling  and  maintaining  an 
altered  prescription  for  a  Schedule U 
controlled  substance;  providing 
controlled  substances  to  the  athletic 
department  pursuant  to  prescriptions; 
and  providing  controlled  substances  to 
the  p,sychology  department  pursuant  to 
pres<  riptions.  Following  a  hearing  in 


May  of  1990,  the  Pharmacy  Board  found 
that  these  violations  occurred  and  that 
the  university  pharmacy  and  pharmacist 
were  responsible  for  such  violations. 
The  pharmacist  was  fined  $500.00  and 
placed  on  probation  for  five  years.  The 
pharmacy  also  was  placed  on  probation 
for  the  same  period  of  time. 

In  August  of  1990,  DEA  entered  into 
a  memorandum  of  understanding  with 
the  KSU  Psychology  Department,  in 
which  the  department  agreed  to  use 
DEA  official  order  forms  to  obtain 
Schedule  I  and  11  controlled  substances; 
maintain  proper  records  for  receipt  and 
disposition  of  controlled  substances; 
and  generally  comply  with  the 
Controlled  Substances  Act  and  its 
attendant  regulations. 

Also,  in  August  of  1990,  DEA  entered 
into  a  memorandum  of  understanding 
with  the  KSU  Health  Service,  in  which 
the  service  agreed  to  terminate  the 
prartice  of  distributing  controlled 
substances  to  the  athletic  facilities;  to 
fill  only  those  prescriptions  signed  by 
physicians  who  were  properly 
registered  with  DEA  to  issue  them;  to 
not  dispense  controlled  substances  for 
research  activities  via  prescriptions  or 
documents  purporting  to  be 
prescriptions;  to  not  distribute 
controlled  substances  for  physicians'      - 
medical  bags;  and  to  maintain  valid 
prescription  and  other  records  required 
by  the  Controlled  Substances  Act  and  its 
attendant  regulations. 

In  evaluating  whether  Respondent's  . 
continued  registration  by  the  Drug 
Enforcement  Administration  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  824(a)4), 
the  Deputy  Administrator  considers  the 
factors  enumerated  in  21  U.S.C.  823(f). 
They  are  as  follows: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

In  determining  whether  a  registrant's 
continued  r^istration  is  inconsistent 
with  the  public  interest,  the  Deputy 
Administrator  is  not  required  to  make    - 
findings  with  respect  to  each  of  the 
factors  listed  above.  Instead,  the  Deputy 
Administrator  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  upon  the  facts 


and  circumstances  of  each  case.  See 
David  B.  Trawick.  D.D.S.,  Docket  No. 
88  -69,  53  FR  5326  (1988). 

The  Deputy  Administrator  concurs 
with  the  opinion  and  recommended 
decision  of  the  administrative  law  judge 
and  finds  that  factors  two,  four  and  five 
apply.  Respondent,  by  writing 
unauthorized  prescriptions  in  order  to 
distribute  controlled  substances  to  an 
unregistered  location,  violated  .21  CFR 
1306.04(b).  Respondent  allowedathletic 
trainers  to  dispense  Schedule  III  and  IV 
controlled  substances  to  athletes 
without  any  supervision  by  a  physician 
in  violation  of  21  U.S.C.  829(b).  The 
prescriptions  written  by  Respondent  for 
the  psychology  department  for  purposes 
of  conducting  research  on  animals  ^nd 
humans  violated  21  CFR  1306.04  (a)  and 
(b).  Such  "prescriptions"  were  not  for 
individual  patients,  were  not  in  the 
course  of  Respondent's  practice  and 
were  not  for  the  purpose  of  dispensing 
to  an  ultimate  user  as  defined  under  21 
CFR  1306.02(f).  Respondent  authorized 
physician  assistants  to  issue  and  sign 
controlled  substance  prescriptions  to 
patients  without  direct  supervisionof  a 
physician  in  violation  of  21  CFR 
1306.03  and  1306.05(a). 

By  issuing  a  prescription  to  a  student 
based  upon  an  unsigned  document  on 
which  one  of  the  controlled  substances 
was  misspelled.  Respondent  again 
dispensed  controlled  substances  in 
violation  of  21  U.S.C.  829  (a)  and  (b). 
Respondent  also  issued  Valium 
prescriptions  to  an  ex-student  over  a 
long  period  of  time  well  after 
Respondent  was  aware  that  this  person 
was  abusing  this  controlled  substance. 
Although  Respondent's  initial  treatment 
with  Valium  of  this  person  may  have 
been  justified,  the  continued  prescribing 
of  Valium  was  not  proper  under  21  CFR 
1306.04(a).  Respondent  authorized 
unregistered  athletic  training  room 
facilities  to  store  and  dispense 
controlled  substances  in  violation  of  21 
CFR  1301.12.  Respondent  also  violated 
applicable  Federal  law  when  he  wrote 
several  Schedule  11  controlled  substance 
prescriptions  in  1988  for  the  purpose  of 
supplying  his  medical  bag.  21  CFR 
1306:04(b). 

By  allowing  physician  assistants  to 
prescribe  controlled  substances, 
Respondent's  actions  violated 
applicable  state  law,  Ohio 
Administrative  Code  4731-4-03(0  and 
4731-4-01(A).  Allowing  the  psychology 
department -to  use  controlled  substances 
'which  were  outdated  also  violated 
applicable  state  law,  Ohio 
Administrative  Code,  4729-9-01)8)  and 
OiVio  Revised  Code.3715.52  (A)  and  (C). 
The  Deputy  Administrator  finds  that 
Respondent  committed  these  long 
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and  circumstances  of  each  case.  See 
David  £.  Trawick.  D.D.S.,  Docket  No. 
88  -69.  53  FR  5326  (1988). 

The  Deputy  Administrator  concurs 
with  the  opinion  and  recommended 
decision  of  the  administrative  law  judge 
and  finds  that  factors  two,  four  and  five 
apply.  Respondent,  by  writing 
unauthorized  prescriptions  in  order  to 
distribute  controlled  substances  to  an 
unregistered  location,  violated  21  CFR 
1306.04(b).  Respondent  allowedathletic 
trainers  to  dispense  Schedule  III  and  IV 
controlled  substances  to  athletes 
without  any  supervision  by  a  physician 
in  violation  of  21  U.S.C.  829(b).  The 
prescriptions  written  by  Respondent  for 
the  psychology  department  for  purposes 
of  conducting  research  on  animals  ?nd 
humans  violated  21  CFR  1306.04  (a)  and 
(b).  Such  "prescriptions"  were  not  for 
individual  patients,  were  not  in  the 
course  of  Respondent's  practice  and 
were  not  for  the  purpose  of  dispensing 
to  an  ultimate  user  as  defined  under  21 
CFR  1306.02(f).  Respondent  authorized 
physician  assistants  to  issue  and  sign 
controlled  substance  prescriptions  to 
patients  without  direct  supervisionof  a 
physician  in  violation  of  21  CFR 
1306.03  and  1306.05(a). 

By  issuing  a  prescription' to  a  student 
based  upon  an  unsigned  document  on 
which  one  of  the  controlled  substances 
was  misspelled.  Respondent  again 
dispensed  controlled  substances  in 
violation  of  21  U.S.C.  829  (a)  and  (b). 
Respondent  also  issued  Valium 
prescriptions  to  an  ex-student  over  a 
long  period  of  time  well  after 
Respondent  was  aware  that  this  person 
was  abusing  this  controlled  substance. 
Although  Respondent's  initial  treatment 
with  Valium  of  this  person  may  have 
been  justified,  the  contiaued  prescribing 
of  Valium  was  not  proper  under  21  CFR 
1306.04(a).  Respondent  authorized 
unregistered  athletic  training  room 
facilities  to  store  and  dispense 
controlled  substances  in  violation  of  21 
CFR  1301.12.  Respondent  also  violated 
applicable  Federal  law  when  he  wrote 
several  Schedule  11  controlled  substance 
prescriptions  in  1988  for  the  purpose  of 
supplying  his  medical  bag.  21  CFR 
1306:04(b). 

By  allowing  physician  assistants  to 
prescribe  controlled  substances. 
Respondent's  actions  violated 
applicable  state  law.  Ohio 
Administrative  Code  4731— 1-03 (C)  and 
4731-4-01(A).  Allowing  the  psychology 
department -to  use  controlled  substances 
'which  were  outdated  also  violated 
applicable  state  law,  Ohio 
Administrative  Code.  4729-9-01)8)  and 
OiVio  Revised  Code  3715.52  (A)  and  (C). 
The  Deputy  Administrator  finds  that 
Respondent  committed  these  long 


standing  systemic  violations  despite 
warnings  and,  in  one  case,  despite  an 
order  to  desist  from  the  unlawful 
behavior.  Respondent  often  rationalized 
and  tried  to  justify  these  violations  to 
investigators  as  well  as  during  the 
hearing.  Respondent,  for  example,  made 
an  unsupported  assertion  that  other 
universities  employed  similar  systems 
with  regard  to  storing  and  dispensing 
controlled  substances  from  their  athletic 
training  rooms. 

The  administrative  law  judge  in  her 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law'and 
decision  recommended  that 
Respondent's  DEA  registration  be 
revoked.  In  his  exceptions  to  the 
administrative  law  judge's  ruling. 
Respondent  argues  that  such  action  is 
not  appropriate  due  to  the  fact  that  the 
state  medical  board  took  no  action 
against  Respondent  nor  were  any 
criminal  changes  filed  against 
Respondent  based  upon  these  acts. 
Revocation  of  a  registration  based  upon 
the  public  interest  is  intended  to  allow 
DEA  to  take  action  when  other  law 
enforcement  or  regulator)'  agencies  have 
not  taken  action.  The  Deputy 
Administrator  notes  that  action  has  been 
taken  against  other  registrants  involved 
in  these  activities  even  though 
Respondent  was  a  key  player,  if  not  the 
initiator,  in  all  of  these  illegal  practices. 

Respondent  also  argues  that  nis 
actions  did  not  result  in  diversion. 
Respondent's  conduct,  however, 
resulted  in  controlled  substances  being 
stored,  dispensed  and  utilized  outside 
of  the  closed  system  created  by  DEA 
registration.  Under  these  circumstances, 
the  potential  for  diversion  of  controlled 
substances  is  increased.  It  is  not  a  valid 
defense  to  violate  controlled  substance 
laws  and  then,  in  hindsight,  claim  that 
such  violations  are  of  no  matter  because 
no  illicit  use  of  controlled  substances 
actually  resulted.  If  no  actual  abuse  of 
the  controlled  substances  occurred,  it 
was  in  spite  of.  and  not  because  of. 
Respondent's  illegal  actions.  Moreover, 
Respondent's  actions  of  prescribing 
controlled  substances  based  upon  an 
obviously  forged  document  and  the 
continual  prescribing  of  Valium  to  an 
ex-student  when  Respondent  knew  this 
person  was  abusing  Valium,  can 
certainly  be  characterized  as  diversion. 

Respondent  additionally  argues  that 
DEA  has  not  alleged,  much  less  proven, 
any  violations  since  1989  (with  the 
exception  of  the  December  1990 
Schedule  11  prescription  which 
authorized  two  refills)  and  therefore 
revocation  is  not  justified.  This 
argument  fails  to  account  for  the  fact 
that  Respondent  continually  ignored 
warnings  and  even  directives  that  his 


conduct  was  unlawful.  It  was  not  until 
various  agencies  initiated  investigations 
that  the  university  made  any  substantia' 
changes  to  comply  with  appUcable 
controlled  substance  laws.  Moreover, 
Respondent's  continual  rationalizations 
and  disingenuous  statements  both  at  the 
hearing  and  to  investigators,  gives  DEA 
no  assurance  that  he  will  not  resume  his 
cavalier  behavior  regarding  controlled 
substances. 

Under  these  circumstances,  the 
Deputy  Administrator  cannot  be  assured 
that  the  public  interest  will  be  protected 
if  Respondent  is  allowed  to  retain  his 
registration  at  this  time.  The  Deputv 
Administrator  concurs  with  the 
administrative  law  judge's 
recommendation  and  also  orders  that  a 
new  application  for  registration  shall  he 
considered  no  earlier  than  one  year  after 
the  effective  date  of  this  final  order  and 
only  after  a  convincing  showing  by 
Respondent  of  his  rehabilitation. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.106{b)  and  0.104 
(59  FR  23637),  hereby  orders  that  DEA 
Certificate  of  Registration,  AC0808076. 
previously  issued  to  Jay  Wheeler 
Cranston,  M.D..  be,  and  it  hereby  is. 
revoked,  and  any  pending  applications 
for  the  renewal  of  such  registration,  be. 
and  they  hereby  are.  denied. 
Furthermore,  no  m  m  application  will  be 
considered  until  at  least  one  year  from 
the  effective  date  of  this  final  order. 
This  order  is  effectit'e  August  18. 1994. 

Dated:  )uly  13, 1994. 
Stephen  H.  Greene. 

Dep  u  ty  A  dmin  istra  lor. 

(FR  Doc.  94-17417  Filed  7-18-94;  8:45  ami 
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Manufacturer  of  Controlled 
Substances  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  June  27. 1994, 
Radian  Corporation.  8501  Mopac  Blvd.. 
P.O.  Box  201088.  Austin.  Texas  78720. 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  I  controlled  substance  N- 
Ethylamphetamine  (1475). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 
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Any  such  conune  its,  objections  or 
requests  for  a  hearii  ig  may  be  addressed 
to  the  Deputy  Assisiant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Admiifistration,  United 
States  Department  (Jf  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  n  >  later  than  August 
18. 1994. 


Dated:  July  11,1994. 
Gene  R.  Haislip, 

Deputy  Assistant  i 

Diversion  Control,  t 

A  dministra  tion . 

|FR  Doc.  94-17528  Fifed  7-18-94;  8:45  am) 
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t  Adn  inistrator.  Office  of 
,  Dn  g  Enforcement 


Manufacturer  of  C<}ntrolled 
Sutistances;  Appltotion  Withdrawal 
for  Sigma  Chemicap  Company 

By  letter  dated  A^ril  18, 1994,  Sigma 
Chemical  Company,  3500  Dekalb  Street, 


St.  Louis,  Missouri 


j3178,  withdrew 


their  request  to  be  roistered  as  a  bulk 
manufacturer  of  Amphetamine  (1100) 
and  Methamphetan  ine  (1105) 

Therefore,  the  no  ice  dated  May  4, 
1994,  in  theFedera 
94-10679),  Vol.  59, 


23083  is  hereby  wit  idravvn 

Dated;  )uly  11,199^. 
Gene  R.  Haislip, 
Deputy  Assistant  Adniinistrator, 
Diversion  Control,  Dn.  g 
Administration. 
IFR  Doc.  94-17529  Filed  7-18-94;  8:45  am) 
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Importer  of  Contro 
Registration 


Register  (FR  Doc. 
No.  85  at  page 


Office  of 
:  Enforcement 


led  Substances; 


By  Notice  dated  1 4ay  13, 1994,  and 
published  in  the  Federal  Register  on 
May  25, 1994,  (59  F  R  27034),  Stanford 
Seed  Company,  34(  South  Muddy  Creek 
Road,  Denver,  Penr  sylvania  17517, 
made  application  t<i  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  Marihuana 
(7360),  a  basis  clas^of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  pbjections  have  been 
received.  Thereforet  pursuant  to  Section 
1008(a)  of  the  Conttolled  Substances 
Import  and  Export  .  \ct  and  in 
accordance  with  Ti  ;le  21  Code  of 
Federal  Regulations  1311.42,  the  above 
firm  is  granted  regi  >tration  as  an 
importer  of  the  has  c  class  of  controlled  ' 
substance  listed  ab  )ve. 


Dated:  July  11, 1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

A  dministration . 

IFR  Doc.  94-17530  Filed  7-18-94;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Glass  Ceiling  Commission;  Open 
Meeting;  Notice  of  Partially  Closed 
Meeting 

SUMMARY:  Pursuant  to  Title  U  of  the 
Civil  Rights  Act  of  1991  (Pub.  L.  102- 
166)  and  section  9  of  the  Federal 
Advisory  Committee  Act  (FACA)  (Pub. 
L.  92-462,  5  U.S.C  app.  II)  a  Notice  of 
establishment  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  on  March  30, 1992  (57 
FR  10776).  Pursuant  to  section  10(a)  of 
FACA.  this  is  to  announce  a  meeting  of 
the  Commission  which  is  to  take  place 
on  Thursday,  August  4, 1994.  The 
purpose  of  the  Commission  is  to,  among 
other  things,  focus  greater  attention  on 
the  importance  of  eliminating  artificial 
barriers  to  the  advancement  of 
minorities  and  women-to  management 
and  decisionmaking  positions  in 
business.  The  Commission  has  the 
practical  task  of:  (a)  conducting  basic 
research  into  practices,  policies,  and 
manner  in  which  management  and 
decisionmaking  positions  in  business 
are  filled;  (b)  conducting  comparative 
research  of  businesses  and  industries  in 
which  minorities  and  women  are 
promoted  or  are  not  promoted;  and  (c) 
recommending  measures  to  enhance 
opportunities  for  and  the  elimination  of 
artificial  barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions. 
TIME  ANO  PLACE:  The  meeting  will  be 
held  on  Thursday  August  4, 1994.  There 
will  be  a  closed  portion  of  the  meeting 
from  1  p.m.  to  2  p.m.  The  public 
meeting  will  be  from  2  p.m.  to  5  p.m. 
at  the  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210,  in  room  S2508. 

The  Commission  will  meet  in  closed 
session  in  order  to  discuss  internal 
personnel  issues.  The  closing  of  this 
portion  of  the  meeting  is  authorized  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  and  Section  (c)(6)  of  the 
Government  in  the  Sunshine  Act.  This 
closing  allows  the  Commission  to 
discuss  matters  which  if  disclosed  in  an 
of>en  meeting  could  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 


AGENDA:  The  agenda  for  the  meeting  is 

as  follows: 

Opening  Remarks 

Review  of  Work  Plan 

Discussion  of  Budget 

Discussion  of  Final  Report 

Status  of  Research 

New  York  Hearing 

Perkins/Dole  Award 

PUBUC  PARnClPATlON:  The  meeting  from 

2  to  5  p.m.  will  be  open  to  the  public. 

Seating  will  be  available  on  a  first-come, 

first-served  basis.  Seats  will  be  reserved 

for  the  media.  Disabled  individuals 

should  contact  the  Commission  no  later 

than  Monday  July  25, 1994,  if  special 

accommodations  are  needed. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Rene  Redwood,  Executive  Director, 

Glass  Ceiling  Commission,  U.S. 

Department  of  Labor,  200  Constitution 

Avenue  NW.,  room  C-2313. 

Washington,  DC  20210,  (202)  219-7342. 

Signed  at  Washington,  DC  this  14th  day  of 
July  1994. 
Robert  B.  Reich, 
Secretary  of  Labor. 

IFR  Doc.  94-17549  Filed  7-18-94;  8:45  ami 
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Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  July  29,  1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 


subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustmenl 
Assistance,  at  the  address  shown  below, 
not  later  than  July  29, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 


A 
L 
V 

o 
V 
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Petitioner  Union/workers/firm— 


Elf  Atochem  North  America.  Inc(Co)  . 
NEC  America.  lnc(Wkrs)  

Clinton  Swan  Clothers,  Inc(Wkrs)  

Panhandle  Equipment  Co(Co) 

Norris/0'Bannon(Co)  

Air  Products  &  Chemicals.  Inc(IAM)  .. 

Parson  Industrial  Diamond(Wkrs) 

Con  Agra(Wkrs)  

Williams  Southwest  Drilling  Co(Wkrs) 

Thomas  &  Betts  Corp(Co)  

Reynolds  &  Reynolds(UAW)  

Robinson  Manufacturing(Wkrs)  

Hartz  Mountain  Corp(Wkrs) 

Hilton  Clothes.  Inc(Co) 

Ford  New  Holland.  lnc(Wkrs) 

American  Exploration  Co(Wkrs)  

LakJIaw  Corp(Wkrs)  

Kezar  Falls  Wo)en(Wkrs) 

Portac.  Inc(Wkrs) , 


Loc{ 


Tacoma.  V 
Hillsboro.  > 

Carlstadt. 
Pampa,  T) 

Tulsa.  OK 
Wilkes-Ba 
W.  Hartfor 
Edgar.  Wl 
Corpus  Ct 
Inman,  SC 
Chambers 
Oxford,  Ml 
Hamson.  r 
Linden.  Nw 

Dallas.  TX 
Houston.  1 
Stockton,  ( 
Kezar  Fall: 
Tacoma,  V 


IFR  Doc.  94-17395  Filed  7-18-94;  8:45  am] 
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[TA-W-29,450] 

Qandalf  Systems  Corp.,  Cherry  Hill, 
NJ;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Operating  in  the  Following  States 

TA-W-29,450A— Connecticut 
TA-W-29,450B— Georgia 
TA-W-29.450C— Illinois 
TA-W-29,450D— Maryland 
TA-W-29,450E— Massachusetts 
TA-W-29.450F— Minnesota 
TA-W-29,450G— North  Carolina 
TA-W-29,450H— Ohio 
TA-W-29.450I— Pennsylvania 
TA-W-29,450J— Michigan 
TA-W-29.450K— Missouri 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
19. 1994.  applicable  to  all  workers  of  the 
subject  firm.  The  notice  was  published 
in  the  Federal  Register  on  June  1, 1994 
(59  FR  28429). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  its  certification  for 
the  workers  of  Gandalf  Systems 
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subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustmen't 
Assistance,  at  the  address  shown  below, 
not  later  than  July  29, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 


Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington.  DC  20210. 

Signed  at  Washington.  D.C.  thfs  27th  day 
of  June,  1994. 

Violet  Thompson. 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 

Appendix 


Petitioner  UnionAworkers/firm— 


Elf  Atoctiem  Nortti  America.  Inc(Co) 
NEC  America,  lnc(Wkrs)  

Clinton  Swan  Clothers,  Inc(Wkrs)  

Panhandle  Equipment  Co(Co) 

Norfis/0'Bannon(Co)  

Air  Products  &  Chemicals,  Inc(IAM)  .. 

Parson  Industrial  Diamond(Wkrs) 

Con  Agra{Wkrs)  

Williams  Souttrwest  Drilling  Co(Wkrs) 

Thomas  &  Betts  Corp(Co) 

Reynolds  &  Reynolds(UAW)  

Robinson  Manufacturing(Wkrs)  

Hartz  Mountain  Corp(Wkrs) 

Hilton  Clothes,  Inc(Co) 

Ford  New  Holland,  Inc(Wkrs) 

Anr>erican  Exploration  Co(Wkrs)  

Laidlaw  Corp(Wkrs)  

Kezar  Falls  Wo)en(Wkrs) 

Portac,  Inc(Wkrs)  , 


Location 


Tacoma,  WA  

Hillstxxo,  OR  ........ 

Carlstadt,  NJ  ; _ 

Pampa,  TX 

Tulsa,  OK 

Wilkes-Barre,  PA  .. 

W.  Hartford,  CT 

Edgar,  Wl 

Corpus  Christi,  TX 

Inman,  SC 

ChamberstHirg,  PA 

Oxford,  ME  „... 

Harrison,  NJ 

Linden,  NJ 

Dallas,  TX  

Houston,  TX  

Stockton,  CA 

Kezar  Falls.  ME  .... 
Tacoma,  WA  


Date 
received 


06/27/94 
06/27/94 

06/27/94 
06/27/94 

06/27/94 
06/27/94 
06/27/94 
06/27/94 
06/27/94 
06/27/94 
06/27/94 
06/27/94 
06/27/94 
06/27/94 

06/27/94 
06/27/94 
06/27/94 
06/27/94 
06/27/94 


Date  of 
petition 


06/09/94 
04/19/94 

06/13/94 
06/15/94 

06/16/94 
06/15/94 
06/08/94 
06/06/94 
06/09/94 
06/03/94 
06/06/94 
06/14/94 
06/16/94 
06/09/94 

06/19/94 
06/09/94 
04/25/94 
06/14/94 
05/17/94 


Petition  No. 


30.037 
30,038 

30,039 
30,040 

30,041 
30,042 
30.043 
30.044 
30,045 
30,046 
30.047 
30.048 
30,049 
30.050 

30,051 
30,052 
30,053 
30.054 
30.055 


Articles  produced 


Industrial  chemkals. 

Car  mount  cellular  pjhones  and  bag 
phones. 

Shipping  and  distritiution  of  clott>es. 

Gas  compressors  and  component 
parts. 

Parts  for  oilwells  and  oil  well  pumps. 

Cryogenic  air  separators. 

Electro  plating  arxJ  compounding. 

Beef  packing. 

Oil  and  gas  drilling. 

Electronk:  connectors. 

Computer  paper. 

Woolen  and  wool  blend  fabrics. 

pet  food  and  pet  accessories. 

Men's  suits,  sportscoats  arxJ  trou- 
sers. 

Parts  distribution. 

Oil  and  gas  exploration. 

Coat  hangers. 

Woolen  and  woofblend  fabrics. 

Dimensk>n  softwood  lumber. 


IFR  Doc.  94-17395  Filed  7-18-94;  8:45  ami 
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[TA-W-29,450] 

Gandalf  Systems  Corp.,  Cherry  Hill, 
NJ;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Operating  in  the  Following  States 

TA-W-29.450A— Connecticut 
TA-W-29.450B— Georgia 
TA-W-29.450C— Illinois 
TA-W-29,450D— Maryland 
TA-W-29,450E— Massachusetts 
TA-W-29,450F— Minnesota 
TA-W-29.450G— North  Carolina 
TA-W-29,450H— Ohio 
TA-W-29.450I— Pennsylvania 
TA-W-29.450J— Michigan 
TA-W-29,450K— Missouri 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
19, 1994,  applicable  to  all  workers  of  the 
subject  firm.  The  notice  was  published 
in  the  Federal  Register  on  June  1, 1994 
(59  FR  28429). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  its  certification  for 
the  workers  of  Gandalf  Systems 


Corporation.  The  findings  show  that 
Gandalf  Systems  had  several  field 
worker  separations  occurring  in 
Connecticut.  Georgia,  Illinois. 
Maryland.  Massachusetts,  Minnesota, 
North  Carolina,  Ohio,  Pennsylvania, 
Michigan  and  Missouri. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  its  certification 
to  include  worker  separations  in  the 
below  cited  States. 

Also,  on  further  review  the 
Department  found  a  typographical  error 
in  the  impact  date.  The  new  impact  date 
is  changed  to  January  11, 1993  from 
January  11, 1994. 

The  amended  notice  applicable  to 
TA-W-29,450  is  hereby  issued  as 
follows: 

All  workers  of  Gandalf  Systems 
Corporation,  Cherry  Hill.  New  )ersey  engaged 
in  employment  related  to  the  production  of 
mechanical  and  circuit  board  assemblies  and 
all  field  workers  of  Gandalf  Systems 
Corpwration  engaged  in  employment  related 
to  the  production  of  mechanical  and  circuit 
t)oard  assemblies  in  Connecticut.  Georgia. 
Illinois.  Maryland,  Massachusetts, 
Minnesota,  North  Carolina.  Ohio. 
Pennsylvania,  Michigan,  and  Missouri  who 
t)ecame  totally  or  partially  separated  from 


employment  on  or  after  January  11, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

This  certification  does  not  apply  to 
workers  engaged  in  regional  sales. 

Signed  in  Washington,  DC,  this  30th  day  of 
|une,  1994. 

Violet  L.  Thompson, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-17399  Filed  7-18-94;  8:45  am) 
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[TA-W-29.757.  TA-W-29,758,  TA-W- 
29,759,  TA-W-29,760] 

The  Greif  Companies  Allentown/Lehigh 
Valley,  PA,  et  al.;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued 
Certifications  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
15.  1994.  applicable  to  all  workers  of  the 
subject  firm.  The  certification  notices 
were  published  in  the  Federal  Register 
on  June  30.  1994  (59  FR  33787). 
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At  the  request  of  t  le  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  si  bject  firm.  The 
Departmer, '  is  chant  ing  the  April  5. 
1993  impact  date  to  May  22, 1994  for 
workers  at  Shippenaburg  and 
Allentown,  Pennsylvania  and  Verona, 
Virginia  because  theyr  were  already 
covered  for  certifica  ion  under  petitions 
TA-VV-27,070,  TA-  N-27,120,  and  TA- 
W-27,219,  respectively,  which  expired 
on  May  Z2, 1994. 

Accordingly,  the  Iltepartment  is 
amending  the  subjec  I  certifications  by 
deleting  the  old  impact  date  of  April  5, 
1993  and  inserting  a  new  impact  date  of 
May  22, 1994. 

The  amended  noti  ce  applicable  to 
TA-W-29,757  (AUeitown, 
Pennsylvania)  TA-VV-29,758 
(Shippen^urg,  Pennsylvania)  and  TA- 
W-29.759  (Verona,  yirginia)  are  hereby 
issued  as  follows: 


Grei 


I  Vail  By 


iafccrtif 


All  workers  of  The 
Allentown/Lehigh 
W-29.757).  .«?hippensbiirg, 
(TA-W-29.;iai,Vert)Dt 
29,759)  engaged  in 
production  of  men's  . 
and  vests  and  providec 
.sales,  marketing,  wai 
distribution  services 
partially  separated  from 
after  May  22, 1994  tl 
the  date  of  the  initia 
29.757-T  A- W- 29,7591 
for  adjustment  assistan  ;e 
of  the  Trade  Act  of  19 

Also,  all  workera  of 
New  York.  New  York 
employment  related  to 
men's  suits,  pants,  spoi 
provided  management. . 
marketing,  warehousin  \ 
services  who  became  t 
separated  firom  emplo) 
5.  1993  through  two  y\ 
the  initial  certification 
eligible  to  apply  for 
under  Section  223  of 


1971 


^tllB 


Signed  in  Washingti 
July  1994. 

Violet  L.  Thompson, 

Deputy  Director,  Offn 
Assistance. 
IFRDoc.  94-17398  Fi 
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rTA-W-29,857J 

The  Harwood  Companies, 
Incorporated,  Mariofi,  VA;  Amended 
Certification  Regarc^ng  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  witt  Section  223  of  the 
Trade  Act  of  1974  (1  )  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligilfjlity  to  Apply  for 
Worker  Adju.'itment ,  Assistance  on  June 


24, 1994,  applicable  to  all  workers  of  the 
subject  firm.  The  certification  will  soon 
be  published  in  the  Federal  Register. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
Department  is  changing  the  April  15, 
1993  impact  date  to  February  20, 1994 
for  workers  at  the  Marion,  Virginia 
facility  of  The  Harwood  Companies, 
Inc.,  because  they  were  already  covered 
for  certification  under  petition  TA-W- 
26,753  which  expired  on  February  20, 
1994. 

Accordingly,  the  Department  is 
amending  the  subject  certification  by 
deleting  the  old  impact  date  of  April  15, 

1993  and  inserting  a  new  impact  date  of 
February  20, 1994. 

The  amended  notice  applicable  to 
TA-W-29,857  is  hereby  issued  as 
follows: 

All  workers  of  The  Harwood  Companies, 
Incorporated,  Marion,  Virginia  engaged  in 
employment  related  to  the  production  of 
activewear,  underwear,  robes  and  sleepwear 
who  became  totally  or  partially  separated 
from  employment  on  or  after  February  20, 

1994  through  two  years  from  the  date  of  the 
initial  certification  (TA-W-29,857)  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington.  DC.  this  7th  day  of 
July  1994. 

Violet  L  Thompson, 

Deputy  Director,  Ofpce  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-17397  Filed  7-18-94;  8:45  am) 
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Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance  and  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  June,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  pf  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  corai>etitive  with  articles 


produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-29,797;  Lyons  Fdls  Pulp  & 

Paper,  Inc..  Lyons  Falls,  NY 
TA-W-29,756;  UCAR  Carbon  Co.,  Inc.. 

Robinson,  IL 
TA-W-29,742;  Sunnyside  Coal  Co, 

Sunnyside,  UT 
TA-W-29,697;  Columbia  TanningCorp., 

Brockton.  MA 
TA-W-29. 720:  Sola  Optical  USA.  Inc., 

Muskogee,  OK 
TA-W-29. 704;  Power  Piping  Co.. 

Donora,  PA 
TA-W-29.839;  Asten  Forning  Fabrics. 

Greenville.  SC 
TA-W-29.795;  Freeport  Sulphur,  New 

Orleans,  LA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-29.637;  The  Eureka  Pipe  Une 

Co.,  Vienna,  WV  (Formerly  Located 

in  Parkersburg,  WV) 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,885;  Peerless-Winsmith,  Inc.. 
Warren,  OH 

The  investigation  revealed  that 
production  of  electric  motors  increased 
in  1993  compared  with  1992  and  in  the 
first  quarter  of  1994  compared  with  the 
same  period  in  1993. 
TA-W-29,834;  Amerada  Hess  Corp., 
Tulsa,  OK. 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,874,  6-  TA-W-20,B75,  Alcoa 
Recycling  Co.,  Inc.,  Knoxville,  TN 
and  Maryville.  TN 
The  workers*  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.952;  Westinghouse  Electric 
Corp.,  Pittsburgh  District  Soles 
Office,  Pittsburgh,  PA 
The  workers'  firm  does  not  produce 

an  article  as  required  for  certification 

under  Section  222  of  the  Trade  Act  of 

1974. 


TA-W-29,835;  Alta  Energy  Corp.. 
Accounting  Office,  Midland,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.858;  Wetterau/Supervalu, 
Bloomington,  IN 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,865;  Prudential  Insurance  &■ 
Financial  Services,  Group 
Operations  BIdg.,  Minneapolis,  MN 
The  workers'  firm  does  not  produce 

an  article  as  required  for  certification 

under  Section  222  of  the  Trade  Act  of 

1974. 

TA-W-29. 71 3;  Woodward  Governor  Co., 

(North  2nd  St.),  Eockford,  IL 
TA-W-29, 7 14;  Woodward  Governor  Co.. 

(35th  Street),  Eockford,  IL 
TA-W-29,714A;  Woodward  Governor 

Co.,  Service  Center,  Eockford,  IL 
U.S.  imports  of  both  military  and 
civilian  aircraft  parts  declined  during 
the  period  under  investigation. 
TA-W-29.636;  Concurrent  Computer 

Corp.,  Ocean  port,  Mf 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  Uke  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations  For  Worker 
Adjustment  Assistance 

TA-W-29, 746;  Micro  Link  Alaska.  Inc. . 
Anchorage,  AK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  5, 
1993. 

TA-W-29,884;  Jockey  International, 
Inc.,Belzoni,MS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  11, 
1993. 

TA-W-29,848;  Waynesboro  Apparel. 
Inc.,  Waynesboro,  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  27, 
1993. 

TA-W-29,610:  Mary  Nell  Industries, 
Mayfield,  KY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
21, 1993. 

TA-W-29,69J;  502  Corp. ,  Bethlehem, 
PA 


TA-W-29,835;  Alta  Energy  Corp.. 
Accounting  Office.  Midland.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,858;  Wetterau/Supervalu, 
Bloomington,  IN 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,865:  Prudential  Insurance  &■ 
Financial  Services,  Group 
Operations  Bldg.,  Minneapolis,  MN 
The  workers'  firm  does  not  produce 

an  article  as  required  for  certification 

under  Section  222  of  the  Trade  Act  of 

1974. 

TA-W-29.713;  Woodward  Governor  Co., 

(North  2hd  St.),  Rockford,  IL 
TA-W-29,714;  Woodward  Governor  Co.. 

(35th  Street).  Rockford.  IL 
TA-W-29,714  A;  Woodward  Governor 

Co.,  Service  Center,  Rockford.  IL 
U.S.  imports  of  both  military  and 
civilian  aircraft  parts  declined  during 
the  period  under  investigation. 
TA-W-29.636;  Concurrent  Computer 

Corp.,  Ocean  port,  MJ 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations  For  Worker 
Adjustment  Assistance 

TA-W-29, 746;  Micro  Link  Alaska.  Inc. . 
Anchorage,  AK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  5, 
1993. 

TA-W-29,884;  Jockey  International, 
Inc.,Belzoni;MS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  11, 
1993. 

TA-W-29,848;  Waynesboro  Apparel, 
Inc..  Waynesboro.  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  27, 
1993. 

TA-W-29.610:  Mary  Nell  Industries, 
Mayfield,  KY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
21. 1993. 

TA-W-29. 691 ;  502  Corp..  Bethlehem. 
PA 
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A-certification  was  issued  covering  all 
workers  separated  on  or  after  March  21, 
1993. 

TA-W-29.857:  The  Harwood 
Companies.  Inc.,  Marion,  VA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  15 
1993. 

TA-W-29,753:  C  &  R  Cedar,  Forks.  WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  5, 
1993. 

TA-W-29,806;  Miller  Redwood. 
Crescent  City.  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  12, 
1993. 

TA-W-29,661;  Michigan  California 
Lumber  Co..  Camino.  CA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  14, 
1993. 

TA-W-29.762;  Kirschner  Medical  Corp.. 
Marlow,  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  4, 
1993. 

TA-W-29.836;  Hy-Test  Shoe  Co..  West 
Plains.  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  1, 
1993. 

TA-W-29. 796;  Kinston  Shirt  Co.. 
Kinston,  NC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  13, 
1993. 

TA-W-29.642;  Reynolds  Metals  Co. . 
McCook,  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  3, 
1993. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  June,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 


subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  that  imports  ft-om  Mexico  or 
Canada  of  articles  Hke  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(C)  that  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-0001 14;  Portac.  Inc., 
Tacoma,  WA 

The  investigation  revealed  that 
■  criteria  (3)  &  criteria  (4)  were  not  met. 
Production  has  not  been  shifted  from 
the  workers'  firm  to  Canada  or  Mexico, 
and  the  sales  declines  at  the  subject  firnl 
were  due  to  a  loss  of  export  sales. 
NAFTA-TAA-00123;  Safeway.  Inc.. 
.Oakland.  CA 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  ser\ices  does  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 
NAFTA-TAA-00064;  Laidlaw  Corp.. 
Stockton.  CA 

The  investigation  revealed  that 
criteria  (3)  &  criterion  (4)  were  not  met. 
There  was  no  shift  of  production  from 
the  workers'  firm  to  Mexico  oi  Canada 
during  the  relevant  period.  Production 
at  the  Stockton.  CA  plant  has  cea.sed  by 
March  1994  and  has  been  transferred  to 
another  company  facility  in  Kingman, 
AZ.  Employment  remained  constant 
throughout  the  fourth  quarter  of  1993. 
Monthly  employment  declines  in  the 
first  quarter  of  1994  were  offset  by 
increasing  employment  at  the  Kingman 
plant. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00126;  Xentek.  Inc..  San 
Marcos,  CA 

A  certification  was  issued  covering  all 
workers  of  Xentek,  Inc.,  San  Marcos.  CA 
separated  on  or  after  December  8. 1993. 
NAFTA-TAA-€01 1 7;  Lennnn  Foods. 
Inc..  Seattle,  WA 
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v^as  issued  covering  all 

Foods,  Inc.,  Seattle, 

after  December  8, 


(r 


I  hereby  certify  tha  I  the  aforementioned 


issued  during  the  month 
of  these  determinations 


are  available  for  inspsction  in  Room  C-4318. 
U.S.  Department  of  L^bor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210  during 
normal  business  houfs  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  June  30. 19<  4. 
Violet  L.  Thompson, 

Deputy  Director,  Offn  re  of  Trade  Adjustment 
Assistance. 

[FR  Doc  94-17394  Filed  7-18-94;  8:45  am] 
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Norttirop  Corporaf  on,  Norwood,  MA; 
Revised  DeterminMion  on 
Reconsideration 

On  April  21. 1991.  tlie  United  States 
Court  of  International  Trade  (USCIT)  in 
John  C.  Dennis  v.  United  States 
Secretary  of  Labor^dJSCIT  93-07- 
00405)  granted  the  jSecretary  of  Labor's 
motion  for  a  voluntary  remand  for 
further  investigation. 

The  Department' }  initial  denial  of 
certification  for  all  Workers  of  Northrop 
Corporation,  Norwood,  Massachusetts 
was  based  on  the  fa  ct  that  the 
contributed  import  mtly  test  of  the 
Group  Eligibility  R^irements  of  the 
Trade  Act  was  not  |net.  This  test  is 
generally  demonstrated  through  a 
survey  of  th"  work«  is'  firm's  customers. 
The  Departiiient's  s  urvey  of  the  subject 
firm's  ma)or  declin  ng  customers 
showed  that  none  i  icreased  their 
imports  of  gyroscojes  while  decreasing 
their  purchases  of  f  yroscopes  from  the 
subject  firm. 

The  plaintifis  rail  \ed  the  question  of 
the  adequacy  of  the  Department's 
investigation  which  focused  on  the 
production  of  gyros  copes.  The  petition 
dated  December  3.  i992  was  for  workers 
in  the  Electromagn<  itic  Assembly 
Department  (Department  #4817)  who 
produce  componen  s  for  gyroscopes. 

As  a  result  of  the  investigation 
pursuant  to  the  remand,  the  Department 
found  that  the  ma  jo  r  products  produced 
in  Department  4817,  Electromagnetic 
Assembly,  were  the  G5  and  G6 
microsyns  and  pick  aff  coils.  The 


workers  were  not  separately  identifiable 
byproduct. 

Further,  the  Department  obtained 
information  from  Northrop  which 
showed  decreased  production  of  G5  and 
G6  microsyns  in  Department  4817  at 
Norwood  in  1992  compared  to  1991  and 
in  1993  compared  to  1992.  Other 
findings  show  that  G5  microsyn 
production  accounted  for  the  major 
portion  of  production  in  Department 
4817. 

Other  findings  show  increased 
purchases  of  G5  microsyns  from  a 
domestic  supplier  in  1992  compared  to 
1991.  The  purchased  G5  microsyns  were 
predominately  made  in  Mexico  when 
measured  in  production  hours  or 
standard  cost  in  dollars. 

Other  findings  show  that  pickofT  coils 
last  produced  at  Norwood  in  1991  have 
been  replaced  in  1992  and  in  1993  by 
purchased  coils  which  are  almost  totally 
made  in  Mexico  when  measured  in 
production  hours  or  standard  cost. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  during  the  remand,  it  is 
concluded  that  workers  in  the 
Electromagnetic  Assembly  Department 
(Department  #4817)  were  adversely 
affected  by  increased  imports  of  articles 
that  are  like  or  directly  competitive  with 
those  produced  in  Department  #4817  of 
Northrop  Corporation  in  Norwood, 
Massachusetts.  In  accordance  with  the 
provisions  of  the  Act.  I  make  the 
following  revised  determination  for 
workers  of  Department  #4817  of 
Northrop  Corporation,  Norwood. 
Massachusetts. 

All  workers  of  the  Electromagnetic 
Assembly  Department  (Department  #4817)  of 
NortWrop  Ccuiporation  in  Norwood, 
Massachusetts  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  3, 1991  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

The  Department's  negative 
determination  for  all  otiier  workers  at 
Northrop  Corporation,  Norwood, 
Massachusetts  remains  in  effect. 

Signed  at  Washington,  D.C.  this  1st  day  of 
)uly,  1994. 

Stephen  A.  Wandno-, 

Deputy  Director,  Office  of  Legisiation  &■ 
Actuarial  Services.  Unemployment  Insurance 
Service. 

IFR  Doc.  94-17396  Filed  7-18-94;  8:45  am) 
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Investigations  Regarding  Certification 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adiustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(a)  of 
Subchapter  D,  Chapter  2,  Title  11.  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  fifing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8,  1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  hum  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington.  DC,  provided  such  request 
is  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  July  29, 1994. 

Also,  interested  persons  are  invited  to 
submit  wrritten  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  July  29. 1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA.  ETA.  DOL,  Room 
C-4318.  20O  Constitution  Avenue,  NW., 
Washington,  EX:  20210. 

Signed  at  Washington.  DC.  this  5th  day  of 
July,  1994. 

Violet  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 


Pe*fener  (umon/workers/firm) 


Philips  Sectronics.  Hortn  American;  Phrtips 

Lighting  Company  (Teamsters). 
Magne   Tek   Inc.;   BaHast  or  Lighting   Drv. 

(Wkrs). 
Technology  Marketing  Group  (Wkrs) 

Sola  Optical  USA.  Ujc.  (Wkrs)  


Lipe-Roltway  Cofporation;   Hollway  Bearing 

Division  (UAW). 
Dana  Cofporafor«;   Perlect  Circle   Division 

<Co.). 
Lockheed;  Ft.  WorVn  Division  <1AM)  „..,„..„ 

Sara  Lee;  Sara  Lee  Knit  Products  (Co.)  


Sara  Lee;  Sara  Lee  Knit  Products— Textile 
(Co.).     . 


IFR  Doc.  94-17400  Filed  7-18-94:  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
A  RTS  AND  THE  HUMANITIES 

Museum  Advisory  Panel;  Meetings 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Utilization  of  Museum 
Resources:  Panel  A  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  9-10. 1994  from  9:00 
a.m.  to  5:30  p.m.  in  Room  716,  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue.  N.W.,  Washington. DC.  20506. 

A  portion  of  this  meeting  will  be  opMi 
to  the  public  from  9:00  a.m.  to  9:30  a.m. 
on  August  9  for  opening  remarks  and  a 
policy  discussion. 

The  remaining  portions  of  this 
meeting  from  9:30  a.m.  to  5;30  p.m.  on 
August  9  and  from  9:00  a.m.  to  5:30 
p.m.  on  August  10  are  for  the  purpose 
of  panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amendeil, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)1B)  of 
section  552b  (rf  Title  5.  United  States 
Code. 

Any  person  may  obser\'e  meetings,  or 
portions  thereof,  of  advi.sory  panels 
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Pettfener  (umon/wrarkers/firm) 


Philips  a«*onics,  Hortn  American;  PhiUps 

LJgfUing  Company  (Teamsters). 
Magne   Tek   Inc.;   Ballast   or  Lighting  Dw 

(Wkrs). 
Techrujlogy  Marketing  Group  (Wkrs) 

Sola  Optical  USA,  Inc.  (Wkrs)  


Lipe-RolJway   Cofporatron;   Rollway   Bearing 

Division  (UAW). 
Dana  CoiporaJion;   Perfect   Circle    Division 

<Co.). 
Lockheed;  ft.  Worth  Dtvis»n  (lAM) „..„ 

Sara  Lee;  Sara  Lee  Knit  Products  (Co.)  


Sara  Lee;  Sara  Lee  Knil  Products— Textile 
(Co.).     . 


Appenoik 


Location 


WashingKjn,  PA 

Huntington,  tN  .. 

Longwoool.  f L  .. 

Colonial  Heights, 

VA. 
Liverpool,  NY  ... 

Puet>lo.  CO  

Ft.  Worth,  TX  ... 

Midway,  GA 

Martinsville,  VA 


Date  re- 
ceived at 
Governor's 
office 


06/24/94 
06/21/94 
06,'23«4 
06/27/94 

06/29/94 
06/29/94 
07/01/94 
06/29/94 


PetttronNo. 


NAFTA- 

00160. 
NAFTA- 

00161. 
NAFTA- 

00162. 
NAFTA- 

00163. 
NAFTA- 

00164. 
NAFTA- 

00165. 
NAFTA- 

00166. 
NAFTA- 

00167. 
NAFTA- 

00168. 


Articles  produced 


Incandescent  electric  tan^s. 
Electrons  flourescent  ballast 
Whotesate  of  PC  parts  and  assembly. 
Plastrc  oprthaJmafcc  lenses,  plastrc  gaskets. 
Ppecisk)n  cylmdncal  roller  t)earings. 
Aluminum  automotive  pistons. 
I.T.L.  units. 
Fleece  garments. 
Fleece  garments. 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Museum  Advisory  Panel;  Meetings 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Utilization  of  Museum 
Resources:  Panel  A  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  9-10, 1994  from  9:00 
a.m.  to  5:30  p.m.  in  Room  716,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  DC.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  9:30  a.m. 
on  August  9  for  opening  remarks  and  a 
policy  discussion. 

The  remaining  portions  of  this 
meeting  from  9:30  a.m.  to  5:30  p.m.  on 
August  9  and  from  9:00  a.m.  to  5:30 
p.m.  on  August  10  are  for  the  purpose 
of  panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amendeii, 
including  information  given  in 
confidence  to  the  sgwicy  by  grant 
applicants.  In  accowiance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  {c)(4).  (6)  and  (9)(B)  of 
.seaion  552b  of  Title  5,  United  States 
Code. 

Any  person  may  obser\'e  meetings,  or 
portions  thereof,  of  advi.sory  panels 


which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  N.W., 
Washington  D.C.  20506,  202/682-5532. 
TYY  202/682-5496,  at  lease  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  205GR,  or  call  202/682-5439. 

Dated:  July  13,1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 
[PR  Doc.  94-17477  Filed  7-18-94;  8:45  am] 
BILUNG  CODE  7537-01-M 


Presenting  anti  Commissioning 
Advisory  Panel;  Meetings 

Pursuant  to  section  10(aH2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Presenting 
and  Commissioning  Advisory  Panel 
(Music  Presenters  Panel  B  Sectiwi)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  9-12, 1994.  The  panel 
will  meet  from  9:00  a.m.  to  5:30  p.m.  on 
August  9  and  from  8:30  a.m.  to  5:30 
p.m.  on  August  10-12.  This  meeting 
will  be  held  in  Room  730,  at  the  Nancy 


Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 
Portions  of  this  meeting  will  be  open 
to  the  public  on  August  10-12,  from 
8:30  a.m.  to  9:00  a.m.  for  guideline 
discussion  and  from  4KX)  p.m.  to  5:30 
p.m.  on  August  12,  for  a  guideline 
review  and  policy  discussion. 

Tlie  remaining  portions  of  this 
meeting,  from  9.-00  a.m.  to  5:30  p.m.  on 
August  9-11  and  from  9:00  a.m.  to  4.00 
p.m.  on  August  12,  are  for  the  purpose 
of  panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humajnties  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  witli  the 
determination  of  the  Chairmiin  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  9(B)  of  section 
552b  of  Title  5.  United  States  Code.     ■ 
Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  opyen  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  tlie  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW.,  Wa.shington 
DC  20506.  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
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Officer,  National 
Arts,  Washington 
202/682-5439. 

Dated:  July  13.  1 
Yvoone  M.  Sabine, 

Director,  Office  ofPt^el  Opi 
Endowment  for  the 
IFR  Doc.  94-17476 
Bn.Uf4a  CODE  7S37-01-II 


Endowment  for  the 
DC  20506,  or  call 


1914. 


erations.  National 
Ifiled  7-18-94;  8:45  am) 


^  rts. 


SCIEF  CE 


NATIONAL 

AGENCY:  National 


action:  Notice  of 
received  under  thi  i 
Conservation  Act 
comments. 


FOUNDATION 

science  Foundation. 
>ermit  application 


Federal  Register  /  Vol.  59,  No.  137  /   Tuesday.  July  19,  1994  /  Notices 


Federal  Register  /  ^ 


Antarctic 
md  request  for 


hereby  given  that 
Science  Foundation  (NSF) 
wa^te  management 

for  the  United  States 
(USAP).  submitted  to 
lations  issued 
Conservation  Act  of 


rsgul 


SUMMARY:  Notice 

the  National 

has  received  a 

p>ermit  applicatior 

Antarctic  Program 

NSF  pursuant  to 

under  the  Antarctic 

1978. 

DATES:  Interested  )arties  are  invited  to 

submit  written  dai  a.  comments,  or 

views  with  respec  to  this  permit 

application  on  or  1  »efore  August  13. 

1994.  Permit  appl  cations  may  be 

insjaected  by  inter  jsted  parties  at  the 

Permit  Office,  address  below. 


ADDRESSES:  Com 
addressed  to  Pe 
Office  of  Polar 
Science  Foundati 
Boulevard,  Arlin 
FOR  FURTHER  INFO 


ents  should  be 
it  Offi«e,  Room  755. 
rams.  National 
n,  4201  Wilson 
on,  Virginia,  22230. 
MAT10N  CONTACT: 
Robert  S.  CunninAam  or  Peter  R. 
Karasik  at  the  abo  'e  address  or  at  (703) 
306-1031. 

SUPPLEMENTARY  IN  -ORMATION:  Antarctic 
Waste  Regulations  in  4S  CFR  Part  671 
require  U.S.  citize  is,  corporations,  or 
other  entities  to  ol  itain  a  permit  for  the 
use  or  release  of  a 'designated  pollutant 
in  Antarctica  and  for  the  release  of  any 
waste  in  Antarctic .  NSF  has  received  a 
permit  applicatioi.  under  this  regulation 
for  USAP  activities  in  Antarctica.  The 
permit  applicants  lare: 

Co-Applicants 


Lyoi 


U.S.  Naval  Support 

Building  836. 

Center,  651 

Hueneme,  CA 
Antarctic  SupportlAssociates 

Inverness  DriveJEast 

Englewood,  CO 

The  permit  app 
USAP  activities  a1 


operations  m 
duration  of  the 
1, 1994  through 


Force,  Antarctica, 
Construction  Battalion 

Street,  Port 
9$043-43455 

61 
,  Suite  300, 
180112. 


ication  applies  to 

all  of  its  facilities  and 

Antarctica.  The  proposed 

pe  "mil  is  from  October 

Si  iptember  30. 1999. 


The  Naval  Support  Force,  Antarctica 
(NSFA)  and  Antarctic  Support 
Associates  (ASA)  provide  broad-based 
logistical  and  technical  support  services 
to  USAP.  NSFA  duties  include 
procurement  and  transport  of  persoimel 
and  materials  to  and  from  Antarctica. 
This  includes  the  transport  of  both 
hazardous  and  nonhazardous  waste 
from  Antarctica  to  the  United  States. 

ASA  operations  Include  procuring, 
transporting  to  Antarctica,  and  tracking 
materials  containing  designated 
pollutants  that  are  required  for  USAP 
operations,  and  for  NSF  and  NSF 
grantees.  ASA  is  also  responsible  for 
fuel  operations  including  fuel  storage, 
distribution,  and  resupply;  and 
recordkeeping  of  fuel  use.  ASA  collects, 
stores,  and  ships  both  hazardous  and 
nonhazardous  waste  materials  and  is 
responsible  for  the  final  disposition  of 
these  materials  once  they  are  returned  to 
the  United  States.  ASA  also  provides 
training  and  technical  guidance  to 
enhance  the  safety  of  U.S.  waste 
management  practices  in  Antarctica. 

Dated:  July  12, 1994. 
Robert  S.  Cunningham, 

NEPA  Compliance  Manager,  Office  of  Polar 
Programs,  National  Science  Foundation. 
[FR  Doc  94-17414  Filed  7-18-94:  8:45  am) 

BILUNG  CODE  7SS6-0f-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  pn 
Planning  and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
August  3. 1994.  Room  T-2B1,  11545 
Rockville  Pike.  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday,  August 
3. 1994 — 2:00  p.m.  until  the  conclusion 
of  business. 

The  Sub<;ommittee  will  di.scuss 
proposed  ACRS  activities  and  related 
matters.  Also,  it  will  discuss 
qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 


positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrent:e  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contracting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins,  (telephone  301/415- 
7000)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  luly  12,  1994. 
Sam  Duraiswamy, 

Chief.  Nuclear  Feactors  Branch. 

jFR  Do«;  94-17516  Filed  7-18-94:  8:45  ani| 
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Two- Year  Trial  Program  for 
Conducting  Open  Enforcement 
Conferences;  Continuation  of  Trial 
Program 

AGENCY:  Nuclear  Regulatory 

Commission.        - 

ACTION:  Supplement  to  Policy 

Statement;  Continuation  of  Trial 

Program. 

SUMMARY:  The  Nuclear  Regulatory, 
Commission  (NRC)  is  issuing  a 
supplement  to  its  two-year  trial  program 
for  conducting  open  enforcement 
conferences.  The  purpose  of  this 
supplement  is  to  inform  the  public  of 
the  NRC's  continuation  of  the  trail 
program  until  the  commission  acts  upon 
the  NRC  staffs  recommendations 
regarding  open  enforcement 
conferences. 

FOR  FURTHER  INFORMATION  CONTACT:  ^ 
James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulator\ 
Commission,  Washington,  DC  20555 
(301-504-2741),  . 


SUPPLEMENTARY  INFORMATION:  The 
Commission  published  a  policy 
statement  on  the  implementation  of  a 
two-year  trial  program  to  allow  selected 
enforcement  conferences  to  be  open  to 
public  observation  on  July  10, 1992  (57 
FR  30762).  The  purpose  of  the  trial 
program  was  to  determine  whether  to 
maintain  the  current  policy  stated  in 
Section  V  of  the  "General  Statement  of 
Policy  and  Procedure  for  Enforcement 
Action,"  (Enforcement  Policy)  10  CFR 
Part  2,  Appendix  C  that,  "enforcement 
conferences  will  not  normally  be  open 
to  the  public."  or  to  adopt  a  new  policy 
that  would  allow  most  enforcement 
conferences  to  bex)pen  to  attendance  by 
ail  members  of  the  public.  Comments 
were  required  to  be  provided  to  the 
Commission  on  or  before  the 
completion  date  of  the  trial  program.  A 
correction  to  the  original  notice  was 
issued  on  July  17, 1992  (57  FR  31754) 
to  correctly  identify  the  scheduled 
completion  of  the  trial  program  as  July 
11.  1994. 

On  May  13. 1994,  the  Executive 
Director  for  Operations  directed  a 
reexaminati<Mi  of  the  NRC  enforcement 
program  by  a  Review  Team  of  senior 
NRC  staff.  As  part  of  this  comprehensive 
review  of  the  Enforcement  PoHc>',  the 
NRC  intends  to  consider  the  issue  pf 
whether  the  Commission  should 
establish  open  enforcement  conferences 
as  the  normal  practice.  In  the  interim, 
t  he  NRC  is  contimii  ng  the  open      ] 
enforcement  conference  trial  program 
pending  the  outcome  of  the 
Enforcement  I*olicy  Review.  The  Review 
Team  intends  to  complete  its  revieyv  of 
the  Enforcement  Policy  in  early  1995. 

As  part  of  its  review  of  the 
Enforcement  Pohcy,  the  NRC  intends  to 
issue  a  Federal  Register  notice  soliciting 
public  comments  to  assist  the  Review 
Team.  This  notice  will  include 
soliciting  comments  on  the  issue  of 
open  enforcement  conferences. 

Dated  at  Rockville,  MD,  this  13th  day  of 
luly  1994. 

For  the  Nuclear  Reguiator>-  Commission. 
lames  Lieberman. 
Director.  Office  of  Enforcement. 
IFR  Doc.  94-17500  Filed  7-18-94:  8:45  am) 
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[Docket  Number  40-^948] 

Shieidalioy  Metallurgical  Corporation, 
Establishment  of  Local  Public 
Document  Room 

The  Nuclear  Regulatory  Commission 
(.NJRC)  has  established  a  local  public 
document  room  (LPDR)  for  Shieldajloy 
Metallurgical  Corporation's 
(Shieidalioy)  Cambridge.  Ohio.  site. 
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SUPPLEMENTARY  INFORMATION:  The 
Commission  published  a  policy 
statement  on  the  implementation  of  a 
two-year  trial  program  to  allow  selected 
enforcement  conferences  to  be  open  to 
public  observation  on  ]uly  10, 1992  (57 
FR  30762X  The  purpose  of  the  trial 
program  was  to  determine  whether  to 
maintain  the  current  policy  stated  in 
Section  V  of  the  "General  Statement  of 
Policy  and  Procedure  for  Enforcement 
Action."  (Enforcement  Policy)  10  P='R 
Part  2,  Appendix  C  that,  "enforcement 
conferences  will  not  nonnally  be  open 
to  the  public."  or  to  adopt  a  new  policy 
that  would  allow  most  enforceraer^t 
conferences  to  be  Apen  to  attendance  by 
ail  members  of  the  public.  Comments 
were  required  to  be  provided  to  the 
Commission  on  or  before  the 
completion  date  of  the  trial  program.  A 
correction  to  the  original  notice  was 
issued  on  July  17, 1992  (57  FR  31754) 
to  correctly  identify  the  scheduled 
completion  of  the  trial  program  as  July 
11.  1994. 

On  May  13, 1994,  the  Executive  | 
Director  for  Operations  directed  a 
reexamination  of  the  NRC  enforcement 
program  by  a  Review  Team  of  senior 
NRC  staff.  As  part  of  this  comprehensive 
review  of  the  Enforcement  Pphcy.  the 
NRC  intends  to  consider  the  issue  pi 
whether  the  Commission  should 
establish  open  enforcement  conferences 
as  the  normal  jwactice.  In  the  interim, 
the  NRC  is  contimiing  the  open 
enforcement  conference  trial  program 
pending  the  outcome  of  the 
Enforcement  Policy  Review.  The  Review 
Team  intends  to  complete  its  review  of 
the  Enforcement  Policy  in  early  1995. 

As  part  of  its  review  of  the 
Enforcement  Pohcy.  the  NRC  intends  to 
issue  a  Federal  Register  notice  soliciting 
public  comments  to  assist  the  Review 
Team.  This  notice  will  include 
soliciting  comments  on  the  issue  of 
open  enforcement  conferences. 

Dated  at  Rockville.  MD,  this  13th  day  of 
July  1994. 

For  the  Nuclear  Regulatory-  Commission. 

lames  Lieberman, 

Director.  Office  of  Enforcement. 

IFR  Doc.  94-17500  Filed  7-18-94;  8:45  am) 

BILLING  CODE  TSWMH-M 


[Docket  Number  40-8948] 

Shieldaltoy  MetaUurgical  Corporation, 
EstabJishment  of  Local  Public 
Document  Room 

The  Nuclear  Regulatory  Commission 
(NRC)  has  established  a  local  public 
document  room  (LPDR)  for  Shieldalloy 
Metallurgical  Coqjoration's 
(Shieldalloy)  Cambridge.  Ohio,  site. 


Members  of  the  public  may  now 
inspect  and  copy  documents  related  to 
the  Shieldalloy  Cambridge,  Ohio,  site  at 
the  Guernsey  County  District  Public 
Library.  800  Steubenville  Avenue, 
Cambridge,  Ohio  43725-2385.  The 
library  is  open  on  the  following 
schedule:  Monday  through  Friday  9.00 
a.m.  to  8:00  p.m.;  Saturday  9:00  a.m.  to 
5:00  p.m.;  and  Sunday  1:00  p.m.  to  5:00 
pan.  Current  summer  hours  are: 
Monday.  Tuesday.  Wednesday  9:00  a.m. 
to  8:00  p.m.;  Thursday  and  Friday  9:00 
a.m.  to  5:30  p.m.;  Saturday  9;00  a.m.  to 
1:00  p.m.;  and  Sunday  closed. 

For  Further  Information:  Interested 
parties  in  the  Guernsey  County  area  may 
contact  the  LPDR  directly  through  Ms, 
Sally  Ondrejko,  Reference  Librarian, 
telephone  number  (614)  432-5946. 
Parties  outside  the  service  area  of  the 
LPDR  may  address  their  requests  for 
records  to  the  NRC's  Public  Document 
Room.  Washington,  DC  20555. 
telephone  number  (202)  634-3273. 

Questions  concerning  the  NRC's  local 
public  document  room  program  or  the 
availability  of  documents  should  be 
addressed  to  Ms.  Jona  Souder,  LPDR 
Program  Manager,  Freedom  of 
Inforraation/I..ocal  Public  Document 
Room  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  number  (301)  415- 
7170  or  toll-free  1-800-638-8081. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  )uly,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Waller  E.  Oiiu, 

ActJng  Director,  Division  of  Freedom  of 
Information  and  Publications  Senices,  Office 
of  Administration. 

IFR  Doc.  94-17499  Filed  7-18-94:  8:45  am] 
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Release  of  Site  for  Unrestricted  Use 
and  Removal  From  the  Site 
Oecommi^oning  Management  Plan, 
Pawling  Site.  NY 

Julys.  1994. 

AGENCY:  Nuclear.  Regulatory 

Commission. 

This  notice  is  to  inform  the  public 
that  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  releasing  the 
formeriy  licensed  Gulf  Nuclear  Fuel 
Corporation  (GNFC)  site  (currently 
owned  by  the  National  Park  Service) 
near  Pawling.  New  York,  for 
unrestricted  use.  General  Atomics 
Company  was  the  last  licensee  for  the 
activities  carried  out  at  this  GNFC  site. 
Following  a  series  of  corporation 
changes.  Che\Ton  Corporation  is  the 
corporate  successor  to  General  Atomics. 


Remedial  action  has  been  completed  at 
the  site  because  residual  radioactive 
material  had  been  present  in  excess  of 
NRC's  current  unrestricted  use  criteria. 
The  Pawling  site  was  listed  in  the  NRC's 
Site  Decommissioning  Management 
Plan,  but  has  now  been  removed. 

Results  of  the  radiological  surveys 
and  analyses  performed  indicate  that, 
after  the  remedial  actions,  residual 
radioactive  material  on  building 
surfaces  and  in  soils  at  the  site  is  less 
than  the  criteria  found  in  the  NRC's 
"Guidelines  for  Decontamination  of 
Facilities  and  Equipment  Prior  to 
Release  for  Unrestricted  Use  or 
Termination  of  Licenses  for  Byproduct, 
Source,  or  Special  Nuclear  Material." 
August  1987.  After  reviewing  Chevron 
Corporation's  reports  and  radiological 
surveys  of  this  facility,  and  Oak  Ridge 
Institute  for  Science  and  Education's 
confirmatory  radiological  survey,  NRC 
staff  concludes  that  further  remedial 
action  is  not  required,  and  that  the  site 
is  suitable  for  unrestricted  use. 

As  noted  in  the  Action  Plan  (57  FR 
13389),  this  is  the  final  action  of  the 
NRC  on  the  PawUng  site.  NRC  will  not 
require  any  additional  decommissioning 
in  response  to  future  NRC  criteria  or 
standards,  except  in  the  event  that 
additional  contamination,  or 
noncomphance  with  the 
decommissioning  plans  approved  by 
NRC  in  December  1992  and  July  1993, 
is  found,  indicating  a  significant  threat 
to  public  health  and  safety. 
Noncompliance  would  occur  if  the 
licensee  had  not  complied  with  an 
approved  decommissioning  plan,  or  had 
provided  false  information. 

Datnd:  at  Rockville.  MD,  this  8th  day  of 
July  1994. 

For  the  Nuclear  Regulatorj  Commission. 
John  U.  Austia, 

Chief  Low-Level  Waste  and  Decommissioning 
Projtrcts  Branch,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  94-17501  Filed  7-18-94:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-^)448;  File  No.  SR-Amex- 
93-42] 

Self- Regulatory  Orlganizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval|to  Proposed  Rule 
Change  Relating  td  Disciplinary 
Jurisdiction  and  Settlement  of 
Disciplinary  Actioifs 

July  12,  1994. 
I.  Introduction 


In; 


On  December  23 
Stock  Exchange, 
"Exchange") 
and  Exchange 
"Commission"), 
19(b)(1)  of  the 
of  1934  ("Act")  1 
thereunder,^  a  pro 
amend  its  disdpli 
the  retention  of  di 
and  the  settlement 
actions.  On  May  1 
notified  the 
Constitutional 
approved  by  the 
and  that  no 
required  for  the 
with  the  proposed 

The  proposed  ru 
published  for 
Exchange  Act 
(January  21, 1994) 
28.  1994).  No 
on  the  proposal. 

n.  Description 

Under  current 
member  firms  must 
notice  with  the 
registered  employe  f 
employ.*  Member 
required  to  file 
notices,  subsequeni 
employee's  depart 
aware  of  customer 
possible  wrongdoi 


nary 
s:ii 


1993,  the  American 
("Araex"  or 

submitted  to  the  Securities 
Commission  ("SEC"  or 

pursuant  to  Section 
Seci^ties  Exchange  Act 
Rule  19b-4 
f^sed  rule  change  to 
rules  relating  to 
iplinary  jurisdiction 
)f  disciplinary 

1994,  the  Exchange 
Commission  that  the 

char  ges  had  been 
Ex  :hange  membership, 
further  Exchange  action  was 
mission  to  proceed 
u!e  change. 3 
change  was 
comrtent  in  Securities 
No.  33501 
59  FR  4126  (January 
comifents  were  received 


Coin 


Relet  se 


I  Wis 

tat  a 


>15U.S.C§78s(b«l)j988). 

=  17CTR240.10b-»( 

'The  original  19b-4  f. 
CommtMion  in  Decembe 
membership  had  not  yet 
change  to  the  Amex't  Co^it 
Constitutional  change 
Exchange  membership 
regular  members  held  on 
from  Geraldine  Brindisi 
Amex.  to  Diana  Uika-Ho^son 
dated  May  10. 1994 

'  Araex  Rule  341.09  m 
noiiTication  to  the 
employment  of  a  registered 
submitted  on  Form  l>-5. 

^  Instruction  5  to 
firms  have  a  continuing 
u[>date  Form  U-S  as  it 
dction  against  the  personlor 


»ForroQ-5 


Exc  lange 


Ej^hange  Rule  341.09 
file  a  termination 
whenever  a 
leaves  their 
Arms  also  are 
amended  termination 
to  the  registered 
,  if  they  become 
^omplaints  or  other 
by  the  employee.' 


ure, 


rgl 


1^3). 

ng  was  filed  with  the 
1993  and  noted  that  the 
roted  on  the  proposed  rule 
utlon.  The 
approved  by  the 
special  meeting  of  the 
April  12. 1994.  See  letter 
Ixirporate  Secretary. 

Branch  Chief.  SEC. 


uires  that  immediate 
( of  any  termination  of 
employee  or  officer  be 


cbl 

pert 


states  that  reporting 
igation  to  amend  and 
ains  to  disciplinary 
enli'\  and  complaints 


Currently,  Article  V,  Section  6  of  the 
Exchange's  Constitution  and  Rule 
341.08  permit  the  Exchange  to  retain 
disciplinary  jurisdiction  even  after  the 
termination  of  a  person's  or  an  entity's 
status  as  a  member,  member 
organization,  or  registered  employee, 
provided  that  the  Exchange  gives  them 
written  notice  that  it  is  retaining 
jurisdiction  within  one  year 
immediately  following  its  receipt  of  the 
written  notice  of  termination  by  member 
firms. 

In  an  appteal  to  the  Commission  last 
year,  a  respondent  in  an  Amex 
disciplinary  proceeding  asserted  that 
the  Exchange  lacked  jurisdiction  over 
him  because  it  failed  to  notify  him 
within  one  year  from  the  time  his 
former  firm  filed  the  termination  notice 
reporting  his  voluntary  resignation." 
The  Commission's  decision  agreed  with 
the  respondent,  stating  that  the  Amex 
Rule  required  it  to  retain  jurisdiction 
within  one  year  of  its  receipt  of  the 
original  termination  notice.  However, 
the  Commission  indicated  that  it  was 
sensitive  to  the  Exchange's  position  that 
the  one  year  time  period  should  begin 
to  run  only  after  the  Exchange  is 
notified  by  the  member  firm  of  possible 
violative  conduct  in  the  amended 
termination  notice,  and  suggested  that 
the  Amex  amend  its  rules  to  strengthen 
its  jurisdictional  position. 

The  proposed  rule  change  provides 
that  the  Exchange  must  assert 
disciplinary  jurisdiction  over  a  person 
or  entity  within  one  year  of  the  filing  of 
a  termination  notice  or  within  one  year 
of  any  amendment  to  such  notice.  By 
amending  the  applicable  Constitutional 
and  Rule  provisions,  the  Exchange  will 
be  able  to  retain  jurisdiction  for  one  year 
after  it  is  notified  by  the  member  firm 
of  possible  violative  conduct  by  the 
registered  employee  in  an  amended 
termination  notice.^ 

The  Exchange  also  is  amending  its 
Rules  regarding  settlement  of 
disciplinary  matters.  Article  V,  Section 
1(b)(4)  of  the  Amex's  Constitiition  and 


of  possible  wrongdoing.  This  obligation  includes 
reportable  matters  which  occur  or  become  known 
after  initial  submission  of  Form  U-5. 

*lnre  Leavitt.  Securities  Exchange  Act  Release 
No.  32441. 1993  SEC  I-EXIS  1427  (June  10, 1993) 
(Admin.  Proc.  Pile  Na  3-7836). 

'  As  the  Commission  noted  in  the  Leavitt  opinion, 
the  NASD  Rules  provide  for  retention  of 
disciplinary  Jurisdiction  af^er  an  amended  notice. 
Specifically.  Article  IV,  Section  4  of  the  NASD  By- 
Laws  provides  that  the  NASD  may  retain 
disciplinary  jurisdiction  within  two  years  after  the 
effective  date  of  termination,  provided,  however, 
that  any  amendment  to  a  notice  of  termination  that 
is  filed  within  two  years  of  the  original  notice 
which  discloses  that  such  person  may  have  engaged 
in  conduct  actionable  under  any  applicable  statute, 
rule  or  regulation,  shall  operate  to  recommence  the 
running  of  the  two-year  period. 


Amex  Rule  345oirrently  require  that 
the  Exchange  issue  formal  charges 
against  persons  or  entities  it  believes 
have  committed  serious  infractions  of 
the  Exchange's  Rules  or  the  federal 
securities  laws.  The  issuance  of  formal 
charges  begins  a  lengthy  process  which 
includes  the  filing  of  an  answer  to  the 
charges^  the  exchange  of  documents, 
and  the  scheduling  of  a  disciplinary  ' 
hearing. 

The  Amex's  present  disciplinary 
procedures  do  not  provide  (or  the 
settlement  of  charges  before  formal 
charges  are  issued.  In  some 
circumstances,  however,  persons  who 
are  the  subject  of  Exchange 
investigations  may  wish  to  avoid  the 
time  and  expense  of  a  hearing  and  settle 
the  matter  by  stipulating  to  certain  facts 
and  consenting  to  a  penalty.  The  rule 
change  would  allow  such  parties  to 
settle  claims  without  undergoing  the 
process  for  formal  charges  by  allowing 
the  party  to  proceed  directly  to  the 
procedures  that  are  currently  contained 
in  Article  V,  Section  2  of  the  Amex's 
Constitution  and  in  Amex  Rule  345  for 
"Stipulation  of  Facts  and  Consent  to 
Penalty." 

The  procedures  contained  in  the 
above  provisions  provide  for  a  hearing 
before  a  Disciplinary  Panel  to  determine 
whether  the  party  is  guilty  of  having 
committed  an  off^ense  on  the  basis  of  a 
written  stipulation  of  facts  and  consent 
to  a  specified  penalty  entered  into 
between  the  party  and  an  officer  of  the 
Exchange.  The  Disciplinary  Panel  may 
fix  and  impose  the  penahy  agreed  .to  in 
the  stipulation  and  consent,  or  any 
lesser  penahy.  If  the  Disciplinary  Panel 
rejects  the  stipulation  and  consent  to  a 
specified  penalty,  the  matter  will 
proceed  as  if  the  stipulation  and  consent 
had  not  been  entered  into,  and  the 
stipulation  and  consent  will  be 
disregarded  in  any  subsequent 
proceeding. 

ill.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  arid  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Sections  6(b)  (5)  and  (6) 
of  the  Act.a  Specifically,  Section  6(b)(5) 
of  the  Act  requires  that  the  rules  of  an 
exchange  be  designed  to  promote  just     - 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and,  in  general,  to  protect  investors 
and  the  public.  Section  6(b)(6)  of  the 
Act  requires  that  the  rules  of  an 
exchange  provide  that  its  members,  and 


■  15  U.S.C  §  78f(b)  (5)  and  (6)  (1988). 
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persons  associated  with  its  members,  be 
appropriately  disciplined  for  violation 
of  the  rules  of  the  exchange. 

The  Commission  believes  that  the  rule 
change  to  provide  the  Exchange  with 
disciplinary  jurisdiction  over  persons  or 
entities  suspected  of  virongdoing  for  one 
year  after  any  amendment  to  the 

.  termitiation  of  employment  notice  is 
made  will  ensure  that  the  Exchange  will 
retain  jurisdiction  over  persons  for  a 
year  after  it  is  notified  of  possible 

■  offenses,  and  accordingly  is  consistent 
with  the  Exchange's  regulatory 
responsibilities  under  Section  6(b)(6)  of 
the  Act.  The  rule  change  will  enable  the 
Exchange  to  investigate  and  conduct 
disciplinary  hearings  pursuant  to  its 
established  rules  and  procedures  to 
determine  if  a  person  or  entity  has 
committed  violations  of  Exchange  rules 
or  the  federal  securities  laws,  and  to 
impose  appropriate  sanctions  thereon. 
The  rule  change  also  is  consistent  with 
Section  6(b)(5)  of  the  Act  in  that  it 
serves  to  protect  investors  and  the 
public  interest  by  enabling  the  Exchange 
to  discipline  p>ersons  who  violate 
Exchange  Rules  or  the  federal  securities 
laws  within  a  reasonable  time  after 
learning  of  possible  wrongdoing. 

The  Commission  further  believes  that 
the  hile  change  to  allow  parties  to  settle 
claims  against  them  without  undergoing 
a  lengthy  formal  charging  process  is 
consistent  with  Section  6(b)  (5)  and  (6) 
of  the  Act.  The  Commission  believes 
that  the  rule  change  will  save 
substantial  time  and  expense  for  the 
Exchange  and  its  members,  and  give  the 
Exchange  more  flexibility  in  negotiating 
the  resolution  of  enforcement  actions. 
The  rule  also  will  continue  to  ensure 
that  all  settlements  will  be  reviewed  by 
the  Amex's  Disciplinary  Panel  and 
continues  to  give  to  the  panel  the  ability 
to  reject  any  settlement  as  is 
appropriate.  Accordingly,  we  believe 
the  change  should  make  the  Amex's 
enforcement  proceedings  more  efficient 
without  reducing  the  effectiveness  of  its 
procedures.  Fur^ermore,  the 
Commission  finds  that  the  proposed 
procedures  for  settling  disciplinary 
actions  are  similar  to  those  of  other 
national  securities  exchanges.^ 

IV,  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-Amex-93- 
42)  is  approved. 


»See,  e.g.,  New  York  Stock  Exchange  Rule  476(g): 
Chicago  Board  Options  Exchange  Rule  17.8. 

'"15  U.S.C.  78s(b)(2)  (1988). 
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persons  associated  with  its  members,  be 
appropriately  disciplined  for  violation 
of  the  rules  of  the  exchange. 

The  Commission  believes  that  the  rule 
change  to  provide  the  Exchange  v^rith 
disciplinary  jurisdiction  over  persons  or 
entities  suspected  of  wrongdoing  for  one 
year  after  any  amendment  to  the 

.  termination  of  employment  notice  is 
made  will  ensure  that  the  Exchange  will 
retain  jurisdiction  over  persons  for  a 
year  after  it  is  notified  of  possible 

•  offenses,  and  accordingly  is  consistent 
with  the  Exchange's  regulatory 
responsibilities  under  Section  6(b)(6)  of 
the  Act.  The  rule  change  will  enable  the 
Exchange  to  investigate  and  conduct 
disciplinary  hearings  pursuant  to  its 
established  rules  and  procedures  to 
determine  if  a  person  or  entity  has 
committed  violations  of  Exchange  rules 
or  the  federal  securities  laws,  and  to 
impose  appropriate  sanctions  thereon. 
The  rule  change  also  is  consistent  with 
Section  6(b)(5)  of  the  Act  in  that  it 
serves  to  protect  investors  and  the 
public  interest  by  enabling  the  Exchange 
to  discipline  persons  who  violate 
Exchange  Rules  or  the  federal  securities 
laws  within  a  reasonable  time  after 
learning  of  possible  wrongdoing. 

The  Commission  further  believes  that 
the  hile  change  to  allow  parties  to  settle 
claims  against  them  without  undergoing 
a  lengthy  formal  charging  process  is 
consistent  with  Section  6(b)  (5)  and  (6) 
of  the  Act.  The  Commission  believes 
that  the  rule  change  will  save 
substantial  time  and  expense  for  the 
Exchange  and  its  members,  and  give  the 
Exchange  more  flexibility  in  negotiating 
the  resolution  of  enforcement  actions. 
The  rule  also  will  continue  to  ensure 
that  all  settlements  will  be  reviewed  by 
the  Amex's  Disciplinary  Panel  and 
continues  to  give  to  the  panel  the  ability 
to  reject  any  settlement  as  is 
appropriate.  Accordingly,  we  believe 
the  change  should  make  the  Amex's 
enforcement  proceedings  more  efficient 
without  reducing  the  effectiveness  of  its 
procedures.  Furtiiermore,  the 
Commission  finds  that  the  propo"sed 
procedures  for  settling  disciplinary 
actions  are  similar  to  those  of  other 
national  securities  exchanges.^ 

IV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,io  that  the 
proposed  rule  change  (SR-Amex-93T- 
42)  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-17429  Filed  7-18-94;  8:45  am] 
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Self-Regulatory  Organizations;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1  to  a  Proposed 
Rule  Change  by  the  American  Stock 
Exchange,  Inc.,  Relating  to  the 
Development  of  Stock  Indexes  for 
Index  Option  Trading. 

lOly  12,  1994. 

On  December  26, 1991,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  filed,  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
provide  the  Exchange  with  greater 
flexibility  in  developing  stock  indexes 
for  index  option  trading.  Notice  of  the 
proposal  appeared  in  the  Federal 
Register  on  February  14, 1992.'  No 
comment  letters  were  received  on  the 
proposed  rule  change.*  The  Amex 
subsequently  filed  Amendment  No.  1  to 
the  proposed  rule  change  on  May  20, 
1994.5  This  order  approves  the 
Exchange's  proposal,  as  amended. 


"See,  e.g..  New  York  Stock  Exchange  Rule  476(g): 
Chicago  Board  Options  Exchange  Rule  17.8. 

'"15U.S.C.  78s(b)(2)(1988). 


"  17  CFR  200.30-3(a)(l2)  (1993). 

'15U.S.C.  §78s(b)(l)(1988). 

M7  CFR  240.19b-4  (1992). 

'  See  Securities  Exchange  Act  Release  No.  30356 
(February  10. 1992).  57  FR  30356  (February  14. 
1992). 

■*The  Commission,  however,  did  receive  a  letter 
from  Congressman  Edward  Markey  requesting 
additional  information  regarding  the  subject  matter 
of  the  proposed  rule  change  and  seeking  assurances 
that  the  proposal  would  not  result  in  any  enhanced 
opportunities  for  market  manipulation  or  other 
improper  trading  activities.  See  Letter  from  Rep. 
Edward  Markey  Chairman.  Committee  on  Energy 
and  Commerce,  U.S.  House  of  Representatives,  to 
Richard  Breeden,  Chairman,  Commission,  dated 
March  5. 1992.  For  the  reasons  discussed  below,  the 
Commission  believes  that  the  proposal  is  structured 
to  minimize  any  potential  for  market  manipulation 
and  other  improper  trading  activity. 

'In  Amendment  No.  1.  the  Amex  represents  that: 
(1)  members  will  be  prohibited  from  using  hand 
signals  for  purposes  of  communicating  between  the 
Exchange's  main  equity  trading  floor  ("Equity 
Floor")  and  the  mezzanine  trading  level 
("Mezzanine")  when  index  options  on  indexes 
where  Amexlisted  stocks  comprise  more  than  10% 
of  the  index  value,  by  weight,  are  being  traded  in 
the  Mezzanine;  (2)  members  will  be  notified  by  the 
Exchange  of  the  prohibition  on  the  use  of  hand 
signal  communications;  and  (3)  no  trading  of  index 
options  on  indexes  containing  Amex-iisted  stocks 
will  be  allowed  on  the  Mezzanine  in  areas  visible 
from  the  Equity  Floor.  See  Letter  from  Claire 


When  exchange-traded  stock  index 
options  were  developed,  there  was  a 
concern  with  allowing  options  to  trade 
on  indexes  composed  of  a  relatively 
small  number  of  stocks  where  a 
substantial  portion  of  those  stocks  were 
traded  on  the  same  exchange.  As  a 
result,  the  Exchange  has  rules  restricting 
the  number  of  Amex-traded  stocks  that 
can  be  included  in  a  stock  index  upon 
which  options  are  also  traded  on  the 
Amex.  Specifically,  no  components  of 
an  index  may  be  traded  on  the  Amex  if 
the  index  is  composed  of  less  than  2.5 
stocks;  less  than  10%  of  the  market 
value  of  the  index  may  be  accounted  for 
by  stocks  traded  on  the  Amex  if  the 
index  is  composed  of  25  or  more  stocks 
but  less  than  50  stocks;  and  10%  or 
more  of  the  market  value  of  the  index 
may  be  accounted  for  by  stocks  traded 
on  the  Amex  if  the  index  is  composed 
of  50  or  more  components.** 

Further,  the  first  indexes  on  which 
options  were  traded  were  valued  either 
on  the  price  of  the  components  of  the 
index  (price-weighted)  or  on  the  market 
capitalizations  of  the  components  of  the 
index  (capitalization-wei^ted). 
Accordingly,  Exchange  Rule  900C 
defines  the  term  "stock  index  group"  as 
a  group  of  stocks  each  of  whose 
inclusion  and  relative  representation  in 
the  group  is  determined  by  the 
inclusion  and  relative  representation  of 
their  current  market  values  or  market 
prices  in  a  widely  disseminated  stock 
index. 

As  a  result  of  significant  changes  in 
the  options  industry,  the  Exchange 
believes  that  the  restrictions  on  the 
inclusion  of  Amex-traded  stocks  in 
indexes  on  which  options  are  traded  on 
the  Exchange  are  no  longer  appropriate. 
Similarly,  the  Exchange  believes  that 
the  definition  of  stock  index  group  is 
now  too  restrictive  because  of  the 
creation  of  new  and  different  methods 
of  calculating  and  determining  the 
relative  representation  of  the  stocks 
underlyir^  an  index  [e.g.  equal  dollar- 
weighting).^  The  Exchange  is,  therefore, 
proposing  to  revise  Exchange  Rule  90 IC 
to  provide  for  greater  flexibility  in  the 
design  and  development  of  new  stock 


'McGrath.  Managing  Director  and  Special  Counsel. 
Derivative  Securities,  Amex.  to  Michael  Walinskas. 
Branch  Chief.  Office  of  Market  Supervision. 
Division  of  Market  Regulation,  Commission,  dated 
May  20. 1994  ("Amendment  No.  1"). 

*  See  Amex  Rule  90lC(a). 

'  An  equal  dollar-weighted  index  is  based  on  the 
number  of  shares  of  each  component  that  could  be 
purchased  spending  the  same  dollar  amount  on 
each.  The  value  of  the  index  equals  the  sum  of  the 
current  market  value  of  the  assigned  number  of 
shares  of  each  of  the  stocks  in  the  index  portfolio 
divided  by  the  current  index  divisor.  See.  e.g.. 
Securities  Exchange  Act  Release  No.  33720  (March 
7.  1994).  59  FR  11630  (March  11,  1994). 
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index  Option  prodi  icts  which  can  be 
listed  and  traded  on  the  Exchange,  and 
to  revise  Rule  900(1  to  reflect  the 
changes  in  the  met  lods  of  valuing 
indexes.  With  regard  to  Rule  900C,  the 
Exchange  proposes  to  eliminate 
references  to  markist  value  and  market 
price  as  the  methals  of  determining  the 
relative  representa  ion  of  a  stock  within 
an  index.  This  will  clarify  that  an  index 
need  not  be  based  on  a  strictly 
proportional  repre:  lentation  of  the  prices 
or  market  values  o  its  component 
stocks.  The  Exchar  ge  believes  this  is 
necessary  because  \.he  Exchange  either 
currently  trades  or  has  had  approved  for 
trading,  index  opti  )ns  on  several 
indexes  which  are  neither 
capitalization-wei^  hted  or  price- 
weighted  (e.g.,  theVtorgan  Stanley 
Consumer  and  CyaicaJ  Indexes,  the 
Biotechnology  Indi  ix,  and  the  Natural 
Gas  Index). 

The  Exchange  al  io  proposes  to  revise 
Rule  90lC  to  remo  ^e  the  limitation  on 
the  number  of  Am<  x-listed  stocks  that 
can  be  included  in  an  index  on  which 
stock  index  options  trade  on  the 
Exchange.  The  proposed  revision  would 
allow  indexes  composed  of  less  than  50 
securities  to  have  Amex-listed  stocks 
account  for  more  tlan  10%  of  the 
index's  value,  by  height,  and  it  would 
allow  Amex-listed  Istocks  to  be  included 
in  indexes  that  are  composed  of  less 
than  25  stocks.  The  Exchange  believes 
that  concerns  that  certain  market 
participants  would!  have  an 
informational  advantage  when  trading 
an  option  on  an  index  that  is  composed 
of  stocks  that  also  trade  on  the  same 
exchange  have  lesined  considerably 
since  index  option  i  were  first 
developed,  due  in  arge  part  to  the  real- 
time electronic  que  tation  and 
transaction  informi  ition  dissemination 
systems  that  now  1  nk  today's  securities 
markets.  The  Exchiinge  also  believes 
that  there  is  less  co  ncem  that  an  index 
value  can  be  influe  iced  by  any  one 
stock,  given  the  pn  ference  for  insuring 
that  no  one  securit  r  represents  a  large 
f)ortion  of  the  valui  i  of  an  index. 

In  order  to  furtht  r  minimize  these 
concerns,  however  the  Exchange  is 
proposing  certain  r  jstrictions  on  the 
trading  of  such  ind  ;x  options.  First, 
index  option  tradir  g  areas  shall  not  be 
located  on  the  Excl  lange's  Equity  Floor.** 
Secondly,  for  inde:  options  traded  on 
the  Mezzanine  wh«  re  Amex-listed 
stocks  comprise  m(  re  than  W%  of  the 
value  of  the  index,  ay  weight,  (1)  those 
options  shall  not  b(  i  traded  in  the 


"Currently,  all  index 
Exchange  are  physically^raded 
which  abuts  and  overl 
'fading  floor.  See  AnM)n4inent 


cpt 


ions  traded  on  the 

on  the  Mezzanine, 
the  Exchange's  equity 
No.  1.  supm  note  5. 


portion  of  the  Mezzanine  that  is  visible 
from  the  Equity  Floor,  and  (2)  members 
will  be  prohibited  from  using  hand 
signals  to  communicate  between  the 
Mezzanine  and  the  Equity  Floor.' 

Finally,  if  greater  than  10%  of  the 
value  of  a  narrow-based  index  is 
represented  by  Amex-traded  stocks,  the 
index  options  and  each  Amex-listed 
component  of  the  index  must  be  treated 
as  a  "paired  security.'"'"  Treating  the 
stocks  and  the  narrow-based  index 
options  as  paii^  securities  invokes 
several  additional  safeguards  designed 
to  prevent  the  misuse  of  market 
information  and  market  manipulation 
by  Amex  members.  First,  as  discussed 
earlier,  trading  of  the  index  option  and 
the  underlying  securities  must  take 
place  in  physically  separated  trading 
rooms.  Secondly,  a  registered  options 
trader  ("ROT")  who  is  also  a  registered 
equity  trader  or  a  registered  equity 
market  maker  would  be  prohibited  from 
executing  a  proprietary  transaction  in 
the  index  option  if,  during  the 
preceding  60  minutes,  he  or  she  had 
been  on  the  Equity  Floor.  Third,  an 
Amex  equity  specialist  in  any  of  the 
stocks  contained  in  the  narrow-based 
index  would  be  prohibited  from  acting 
as  a  specialist  or  ROT  in  the  index 
options.  Finally,  odd-lot  dealers  in  the 
Amex-traded  stocks  would  be 
prohibited  firom  being  ROTs  in  the 
index  option.  These  restrictions  are  an 
extension  of  the  restrictions  currently  in 
place  regarding  paired  securities  of 
Amex-listed  options  on  Amex-listed 
stocks. ' ' 

The  Commission  believes  that  the 
Amex  proposal  is  consistent  with  the 
requirements  of  Section  6  of  the  Act,  in 
general,  and  Section  6(b)(5)  '^  in 
particular,  in  that  it  should  help  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest.  Specifically,  the 
proposal  will  provide  the  Exchange 
with  greater  flexibility  to  construct  new 
indexes  which  may  offer  additional 
means  to  investors  of  hedging  exposure 
to  market  risk.  The  Commission  believes 
that  the  proposal  will  allow  this 
flexibility  while  at  the  same  time 
minimizing  the  potential  for  abuse  by 


"Id. 

"•Telephone  conversation  between  Claire 
McCrath,  Managing  Director  and  Special  Counsel, 
Derivative  Securities,  Amex,  and  Brad  Ritter. 
Attorney.  Office  of  Market  Supervision,  Division  of 
Market  Regulation,  Commission,  on  May  31,  1994. 
A  paired  security  is  defmed  as  a  security  which  is 
the  subject  of  securities  trading  on  the  Amex  as  well 
as  options  trading.  See  Amex  Rule  900(b)  (38). 

"  See  Securities  Exchange  Act  Release  No.  26147 
(October  3,  1988),  53  FR  39556  (October  7.  1988). 

'n5lI.S.C§78f{b)(5)(1988). 


ensuring  that  Amex  traders  will  not.t>e 
able  to  obtain  unfair  informational 
advantages  as  a  result  of  increasing  the 
representation  of  Amex-listed  Stocks  as 
components  of  indexes  on  which  index 
options  trade  on  the  Exchange.  The 
Commission  agrees  with  the  Exchange 
that  the  real-time  electrdhic 
dissemination  of  quotation  and 
transaction  information  dissemination 
has  improved  in  recent  years  in  both 
stock  and  options  markets.  The 
Commission,  however,  still  believes  that 
floor  traders  and  market  makers,  by 
virtue  of  their  close  proximity  to  the 
trading  crowds  and  access  to  market 
information,  may  have  a  time  and  place 
advantage  over  other  market 
participants.  '^  For  the  reasons  stated 
below,  however,  the  Commission 
believes  that  the  restrictions  contained 
in  the  Amex  prop>osal  adequately 
minimize  any  potential  for  misuse  of 
information  or  market  manipulation. 

First,  regardless  of  how  an  index  is 
weighted  or  constructed,  the  Exchange 
is  still  required  to  submit  all  index 
option  proposals  to  the  Commission  for 
approval.  '■*  During  this  review  process, 
the  Commission  will  examine,  among 
other  things,  whether  the  proposal  is 
consistent  with  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets.  In  reviewing  Amex 
narrow-based  index  option  proposals, 
the  Commission  will  examine  the 
number  of  Amex-listed  stocks 
comprising  each  particular  index.  The 
Commission  will  only  approve  those 
indexes  found  not  to  be  readily 
susceptible  to  manipulation. 

Secondly,  where  Amex-listed  stocks 
comprise  more  than  10%  of  the  value  of 
a  particular  index, '^  (i)  options  on  that 


'-'Sf>ecifically.  floor  traders  in  the  crowd  may  be 
able  to  gain  an  insight  into  the  future  direction  of 
a  market  on  the  basis  of.  among  other  things,  the 
other  traders  in  the  crowd  and  their  bidding/ 
offering  patterns.  Likewise,  market  makers  have  an 
informational  advantage  about  order  flow  and  quote 
changes. 

"Pursuant  to  the  recently-approved  generic 
standards  for  options  on  narrow-based  indexes,  the 
Exchange  may  submit  proposals  to  list  and  trade 
options  on  indexes,  which  become  effective  upon 
filing.  The  Exchange,  howrever,  cannot  begin  trading 
options  on  the  index  until  30  days  after  the  filing 
date.  During  this  time  period,  the  Conunission  will  . 
be  able  to  review  the  index  and  consider  any 
comments  received  on  the  proposal.  If  the 
Commission  determines  that  an  Amex  proposal 
submitted  pursuant  tb  the  generic  standards  is 
susceptible  to  manipulation  because,  for  example, 
of  the  number  of  Amex-listed  components  in  the 
Index,  the  Commission  will  have  60  days  6t>m  the 
filing  date  in  which  to  abrogate  the  rule  change.  See 
Securities  Exchange  Act  Release  No.  34157  ([une  3, 
1994).  59  FR  30062  ()une  10.  1994), 

"For  indexes  where  Amex-listed  slocks  comprise 
less  than  10%  of  the  value  of  the  index,  changes 
in  the  prices  of  the  Amex-listed  stocks  should  not 
have  a  significant  impact  on  the  value  of  the  Index. 
A.s  a  result,  the  Commission  believes  that  any 


index  must  be  traded  in  a  room 
physically  separated  from  the  Equity 
Floor,  (2)  if  index  options  are  traded  on 
the  Mezzanine,  the  trading  area  must  be 
located  so  as  to  avoid  direct  sight  lines 
with  the  Equity  Floor,  and  (3) 
commimication  by  means  of  hand 
signals  between  the  mezzanine  and  the 
Equity  Floor  will  be  prohibited.'*  The 
Commission  believes  that  each  of  these 
restrictions  will  further  serve  to 
minimize  the  informational  advantages 
that  can  be  gained  by  Amex  equity  and 
options  floor  traders  as  a  result  of 
permitting  the  Amex  to  trade  index 
options  with  Amex-listed  stock 
components. 

Finally,  the  Commission  believes  that 
treating  a  narrow-based  index  and  each 
Amex-listed  component  in  the  index  as 
paired  securities  in  those  cases  where 
the  Amex-listed  components  comprise 
more  than  10%  of  the  index  value, 
further  minimizes  any  potential  for 
manipulation.  This  requirement  would 
establish  the  same  restrictions  that  are 
currently  in  place  regarding  the  trading 
of  equity  options  on  Amex-listed 
securities,  to  narrow-based  index 
options  with  Amex-listed  components 
representing  over  10%  of  the  value  of 
the  index.  For  example,  a  ROT  who  is 
also  a  registered  equity  trader  would  be 
prohibited  from  executing  a  proprietary 
trade  in  such  an  index  option  for  60 
minutes  after  he  or  she  had  been  on  the 
Equity  Floor."  The  Commission 
believes  that  these  restrictions  severely 
restrict  the  potential,  for  the  abuse  of 
informational  advantages  by  Amex 
tradei*s  thereby  ensuring  that  any 
narrow-based  index  option  constructed 
pursuant  to  the  proposed  rule  change 
will,  as  with  narrow-based  index 
options  currently  traded  on  the 
Exchange,  not  be  readily  susceptible  to 
manipulation.  Aocordiiigly.-the 
Commission  believes  it  is  appropriate  to 
extend  these  restrictions  to  Amex-listed 
stocks  and  options  on  narrow-based 
indexes  containing  those  stocks  in  cases 
where  the  Amex-listed  stocks  account 
for  more  than  10%  of  the  index. 

The  Commission  also  believes  that  the 
proposed  change  to  the  definition  of 
"stock  index  group"  is  appropriate  in 
light  of  changes  in  the  securities  market 
since  that  definition  was  adopted. 


informational  advantage  that  might  exist  in  these 
circumstances  as  a  result  of  an  Amex  member  being 
present  on  the  Exchange  floor  will  be  deminjmis. 
Nevertheless,  the  Amex  will  apply  its  existing 
surveillance  procedures  to  all  index  options,  which 
should  deter  as  well  as  detect  any  potential 
manipulation. 

"•The  Amex  shall  deliver  written  notice  to  its 
membership  informing  them  of  the  prohibition 
against  the  use  of  hand  signal  communications. 

"See supra  notes  10  and  11.  and  accompapying 


index  must  be  traded  in  a  toom 
physically  separated  from  the  Equity 
Floor,  (2)  if  index  options  are  traded  on 
the  Mezzanine,  the  trading  area  must  be 
located  so  as  to  avoid  direct  sight  lines 
with  the  Equity  Floor,  and  (3) 
commimication  by  means  of  hand 
signals  between  the  mezzanine  and  the 
Equity  Floor  will  be  prohibited.  '^  The 
Commission  believes  that  each  of  these 
restrictions  will  further  serve  to 
minimize  the  informational  advantages 
that  can  be  gained  by  Amex  equity  and 
options  floor  traders  as  a  result  of 
permitting  the  Amex  to  trade  index 
options  with  Amex-listed  stock 
components. 

Finally,  the  Commission  believes  that 
treating  a  narrow-based  index  and  each 
Amex-listed  component  in  the  index  as 
paired  securities  in  those  cases  where 
the  Amex-listed  components  comprise 
more  than  10%  of  the  index  value, 
further  minimizes  any  potential  for 
manipulation.  This  requirement  would 
establish  the  same  restrictions  that  are 
currently  in  place  regarding  the  trading 
of  equity  options  on  Amex-listed 
-  securities,  to  narrow-based  index 
options  with  Amex-listed  components 
representing  over  10%  of  the  value  of 
the  index.  For  example,  a  ROT  who  is 
also  a  registered  equity  trader  would  be 
prohibited  from  executing  a  proprietary 
trade  in  such  an  index  option  for  60 
minutes  after  he  or  she  had  been  on  the 
Equity  Floor."  The  Commission 
believes  that  these  restrictions  severely 
restrict  the  potential  for  the  abuse  of 
informational  advantages  by  Amex 
traders  thereby  ensuring  that  any 
narrow-based  index  option  constructed 
pursuant  to  the  proposed  rule  change 
will,  as  with  narrow-based  index 
options  currently  traded  on  the 
Exchange,  not  be  readily  susceptible  to 
manipulation.  AGcordihgly,4he 
Commission  believes  it  is  appropriate  to 
extend  these  restrictions  to  Amex-listed 
stocks  and  options  on  narrow-based 
indexes  containing  those  stocks  in  cases 
where  the  Amex-Hsted  stocks  account 
for  more  than  10%  of  the  index. 

The  Commission  also  believes  that  the 
proposed  change  to  the  definition  of 
"stock  index  group"  is  appropriate  in 
light  of  changes  in  the  securities  market 
since  that  definition  was  adopted. 
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informational  advantage  that  might  exist  in  the.se 
circumstances  as  a  result  of  an  Amex  member  being 
present  on  the  Exchange  floor  will  be  deminimis. 
Nevertheless,  the  Amex  will  apply  its  existing 
surveillance  procedures  to  all  index  options,  which 
should  deter  as  well  as  delect  any  potential 
manipulation. 

"■The  Amex  shall  deliver  ivritten  notice  to  its 
membership  informing  them  of  the  prohibition 
against  the  use  of  hand  signal  communications. 

"See supro  notes  lOand  11.  andaccompanyine 
text.  r  w     e 


Specifically,  the  Amex  currently  is 
trading,  or  has  had  approved  for  trading, 
options  on  equal  dollar-weighted 
indexes,  which  do  not  fit  within  the 
current  definition.  The  Commission 
believes  the  proposed  change  more 
accurately  reflects  the  current  index 
option  products  approved  for  trading 
and  is  sufficiently  broad  enough  to 
allow  further  innovations  in  the 
methods  for  calculating  and 
determining  index  values. '» 
Accordingly,  the  Commission  believes 
the  proposed  rule  change  to  Rule  900C 
is  consistent  with  the  Act. 

Based  on  the  foregoing,  the 
Commission  believes  that  the  proposal 
will  provide  the  Exchange  with 
flexibility  to  construct  new  hedging 
vehicles  for  use  by  investors  while 
sufficiently  protecting'investors  by 
minimizing  the  sus(feptibilitv  of  these 
securities  to  manipulation.  Accordingly, 
the  Commission  believes  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  Act. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically. 
Amendment  No.  1  proposes  certain 
restrictions  on  the  trading  of  index 
options  on  narrow-based  indexes 
comprised  of  Amex-listed  stocks 
accounting  for  more  than  10%  of  the 
value  of  the  index,  by  weight.  For  the 
reasons  discussed  above,  the 
Commission  believes  these  restrictions 
adequately  minimize  any  potential  for 
misuse  of  information  or  market 
manipulation.  Accordingly,  the 
Commission  believes  it  is  consistent 
•with  Section  6(b)(5)  of  the  Act  to 
approve  Amendment  No.  1  to  the 
Amex's  proposal  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  insp>ection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-Amex-91-35  and 
should  be  submitted  by  August  9. 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-Amex-91- 
35),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  deieeated 
authority.  20 

[FR  Doc.  94-17524  Filed  7-18-94;  8:45  am] 
BILUNG  CODE  8010-01-M 


[Release  No.  34-34367;  File  No.  SR-BSE- 
94-4] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  Nos.  1  and  2 
to  Proposed  Rule  Change  Relating  to 
Listing  Requirements  for  Common 
Stock. 

July  13.  1994. 

On  February  25, 1994,  the  Boston 
Stock  Exchange.  Inc.  (BSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
thereunder.2  a  proposed  rule  change  to 
amend  its  listing  requirements  for 
securities  listed  on  the  Exchange.  On 
June  7.  1994,  the  BSE  submitted  to  th? 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.^  On  June  9, 1994, 
the  BSE  submitted  to  the  Commission 
Amendment  No.  2  to  the  proposed  rule 
change.* 


'*The  Commission,  however,  will  continue  to 
examine  any  new  weighting  methods  when 
reviewing  new  index  option  proposals  pursuant  to 
Section  19(b)  of.the  Act. 


'"15  U.S.C.  78s(b)(2)  (1988). 

^"17  CFR  200.30-3(a)(12)  (1993). 

■  15  U.S.C.  §78s(b)(l)  (1988). 

■'17CFR240.19b-4(1994). 

'See  letter  from  Neal  E.  Sullivan.  Vice  President.' 
Listings  and  Government  Relations.  BSE.  to  Louis 
A.  Randazzo.  Attorney.  Office  of  Derivative  and 
Exchange  Oversight.  SEC,  dated  June  2, 1994. 
Amendment  No.  1  proposed  that  the  number  of 
required  beneficial  holders  be  changed  from  500  to 
600.  instead  of  to  750  as  originally  requested. 

*  See  letter  from  Neal  E.  Sullivan.  Vice  President. 
Listings  and  Government  Relations.  BSE.  to  Louis 
A.  Randazzo.  Attorney.  Office  of  Derivative  and 
Exchange  0\ersight.  SEC.  dated  June  8.  1994. 
Amendment  No.  2  changed  the  proposal  to  stale 
that  the  Exchange  shall  file  and  application  for 
delisting  should  the  company  faiho  meet  certain 

Continued 
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The  proposed  rulo  change  was 
published  for  comni  ent  in  Securities 
Exchange  Act  Release  No.  33827  (March 
28. 1994).  59  FR  15754  (April  4, 1994). 
No  comments  were  received  on  the 
proposal.  This  ordef  approves  the 
proposed  rule  change,  and  grants 
accelerated  approv^  to  Amendment 
Nos.  1  and  2. 

I.  Description  of  the  Proposal 

The  Exchange  is  amending  Chapte^ 
XXVII.  Section  1  of  he  BSE  Rules  to 
revise  the  listing  ret  uirements  for  initial 
listing  of  secxirities  pn  the  Exchange. 
The  Exchange  will  impose  more 
stringent  listing  criteria  by  increasing 
mandatory  minimufi  requirements, 
modernizing  the  lahguage  of  the  rule, 
and  responding  to  t^e  Commission's 
concerns  regarding  <  :ertain  issuers  and 
promoters  seeking  I  sting  on  regional 

a  means  to  avoid  the 
requirements  of  Rul  i  15c2-6  under  the 
Act.s 

Specifically,  the  flSE  is  amending  the 


listing  requirements 


relating  to  tangible  i  ssets.  public  float, 
beneficial  stockholqers,  and  minimum 
bidprices. 

The  Exchange  is  i  icreasing  the 
portion  of  the  requiied  total  assets 
($3,000,000)  that  m\  ist  constitute 
tangible  assets.  The  imount  of  required 
tangible  assets  has  been  increased  from 
$1,500,000  to  $2.00(1.000.  The  Exchange 
defines  tangible  ass<  ts  as  assets  less  any 
intangible  assets.  Ini  angible  assets 
currently  include,  b  it  are  not  limited  to, 
goodwill,  patents,  li  ;enses.  and 
trademarks.  This  de  inition  is  being 


amended  to  include 


Exchange  shall  deer  i  intangible.^ 
Additionally,  the  Bf  E  is  increasing  the 


amount  of  required 


)ublic  float  from 


500,000  shares  to  75jO,000  shares. 


IlV  ! 


I  coi  id: 


requirements  within  30 
than  90  days  as  originally 

'Rule  15c2-6  provides 
reasonably  designed  to  | 
deceptive,  or  roanipulat 
unlawful  for  a  broker  or 
security  to,  or  to  effect  the 
security  unless  certain 
as,  approving  a  person's 
designated  securities  by 
obtaining  information 
Gnancial  situation,  in^ 
investment  objectives.  Sa 
(1994).  The  Commission 
address  the  concern  with 
incidence  of  misconduct 
connection  with 
commonly  referred  to  as 
traded  predominantly  in 
market.  Because  exch 
exempt  from  the  rule. 
and  maintenance  standards 
securitiM  should  help  en; 
not  circumvent  the  rule's 
to  list  their  securities  on 

•See BSE  Chapter  XXVI I 
Section  1. 


ly  ! 

I  transaaidns 


for  common  stock 


other  assets  as  the 


d  iaier  I 


di  ys  of  suspension,  rather 
proposed. 

in  part,  that  as  a  means 
pr  went  fraudulent, 

acts  or  practices,  it  is 

to  sell  a  designated 
purchase  of  a  designated 
itions  are  fulfilled,  such 
a  xount  for  transactions  in 
a  mong  other  things, 
con  ceming  the  person's 
nvestf>ent  experience,  and 
17CFR240.15C2-6 
^cted  this  rule  to 
vgard  to  the  widespread 
some  broker -dealers  in 
in  low-priced  stocks, 
'  penny  stocks,"  that  are 
over-the-counter 
hang^listed  securities  are 
strii  igent  quantitative  listing 
for  exchange-listed 
'e  that  certain  issuers  do 
■equirements  by  seeking 
r  igional  exchanges. 
Paragraph  2260. 


exclusive  of  shares  held  by  directors, 
officers  or  other  concentrated  holdings 
of  five  percent  or  more  (currently  10% 
or  more). 

The  BSE  is  also  amending  the 
requirement  relating  to  the  minimum 
number  of  beneficial  stockholders.' 
Specifically,  the  Exchange  is  increasing 
the  number  of  required  beneficial 
stockholders  from  500  to  600,  exclusive 
of  the  holdings  of  directors,  officers  or 
other  concentrated  holdings  of  five 
percent  or  more  (currently  10%  or 
more).  In  addition,  the  BSE  is  adding  a 
delisting  provision  to  the  minimum 
stockholder  requirement.  Currently, 
with  respect  to  a  company  which  seeks 
to  list  a  common  stock  issue  following 
an  initial  public  offering,  the  Exchange 
must  receive  assurances  from  the 
company  or  its  representatives  that  the 
minimum  beneficial  stockholder 
requirement  will  be  met  following  the 
distribution  of  the  shares.  If  not  met 
within  six  months  of  Usting,  the 
Exchange  will  take  action  to  suspend 
dealings  in  the  specific  issue  until  the 
stockholder  requirement  is  met.  The 
BSE  is  adopting  a  provision  that  limits 
the  period  in  which  a  company,  listed 
following  an  initial  public  offering,  can 
remain  below  the  beneficial  stockholder 
requirement  once  dealings  in  the  issue 
have  been  suspended.  Specifically,  if  a 
company  fails  to  meet  the  beneficial 
stockholder  requirement  within  30  days 
of  the  suspension  of  dealings  in  the 
issue,  the  Exchange  shall  file  an 
application  for  delisting  with  the 
Commission.8 

Furthermore,  the  BSE  is  amending  the 
minimum  bid  price  required  for  listing. 
For  ajcompany  involved  in  an  initial 
public  offering,  the  BSE  is  increasing 
the  minimum  bid  price  from  $1.00  per 
share  to  $2.00  per  share  at  the  time  of 
listing.  The  new  standards  require  a 
company  not  involved  in  an  initial 
public  offering  to  maintain  a  bid  price 
of  $2.00  per  share  for  45  days  prior  to 
listing  up  from  $1.00  per  share  for  30 
days  prior  to  listing. 

Finally,  the  BSE  is  amending  the 
listing  requirement  relating  to  net 
tangible  assets  and  net  income.  The 
common  stock  listing  criteria  relating  to 
net  tangible  assets  and  net  income 


'The  Exchange  defines  a  "beneficial  holder"  as 
the  ultimate  owner  of  the  stock  even  though  the 
stock  may  be  kept  in  street  name.  See  BSE  Chapter 
XXVII,  Section  1(C). 

'  A  security  registered  v»rith  a  national  securities 
exchange  may  be  stricken  from  listing  and 
registration  pursuant  to  Section  12(d)  of  the  Act, 
and  rule  12d2-2  thereunder.  SEC  Rule  12d2-2 
contains  the  Commission's  procedur«s  for  delisting 
a  security  from  an  exchange,  including,  but  not 
limited  to,  a  requirement  to  file  an  application  for 
delisting  with  the  Commissioa  See  15  U.S.C 
8781(d)  (1988):  17  CFR  240.12d2-2  (1994). 


currently  requires  that  the  company 
have  either  net  income  of  $100,000  in 
two  of  the  past  three  years,  or  net 
tangible  assets  in  the  amount  of 
$500,000.  The  BSE  is  increasing  this 
criteria  to  require  either  net  income  of 
$100,000  in  two  of  the  past  three  years, 
or  in  the  alternative,  $2,000,000  in  net 
tangible  assets.^ 

Tne  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  under  the  Act  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  perfect  thtf  mechanism  of  a  free 
and  open  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

II.  Discussion 

The  development  and  enforcement  of 
adequate  standards  governing  the  listing 
of  securities  on  an  exchange  is  an 
activity  of  critical  importance  to 
exchange  markets  and  to  the  investing 
public.  Listing  standards  serve  as  a 
means  for  the  self-regulatory 
organizations  to  screen  issuers  and  to 
provide  listed  status  only  to  bona  fide 
companies  with  substantial  float, 
investor  base,  and  adequate  financial 
stability  to  ensure  sufficient  liquidity  for 
fair  and  orderly  markets. 

The  Commission  believes  that  the 
Exchange's  rule  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and,  in 
particular,  the  requirements  of  Section 
6(b)(5)  of  the  Act.io  Section  6(b)(5)  of 
the  requires,  among  other  things,  that  an 
exchange  have  rules  that  are  designed  to 
prevent  fi'audulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest. 

The  Commission  believes  that  the 
amendments  to  Chapter  XXVII,  Section 
1,  which  increase  certain  BSE 
requirements  for  listing  common  stock, 
should  benefit  investors  trading  these 
securities  at  the  Exchange.  The 
Commission  believes  that  the  revised 
listing  requirements  should  help  to 
ensure  that  only  legitimate  companies 
with  substantial  public  float,  investor 
base,  and  demonstrated  financial 
stability  would  be  listed  on  the  BSE. 
The  new  requirements  also  should 
enable  the  Exchange  to  assure  that  a  fair 
and  orderly  market  can  be  maintained 
in  BSE  listed  securities.  In  particular, 
increasing  the  required  minimum 


"The  Exchange  defines  "net  tangible  assets"  as 
stockholders'  equity  less  any  Intangible  assets  as 
described  in  Paragraph  A  of  Section  1,  Chapter 
XXVII  of  the  BSE  Rules.  See  also,  supra  note  6  and 
accompanying  text. 

'"15  U.S.C  S  78f(b)(5)  (1988). 


number  of  beneficial  stockholders  to 
600  and  the  number  of  outstanding 
public  float  to  750,000  shares  should 
help  to  ensure  a  wide  public 
distribution  of  an  issuer's  stock,  and  a 
minimum  initial  level  of  liquidity  in 
BSE  Usted  securities.  A  wider  public 
distribution  of  shares  resulting  from  a 
larger  number  of  holders  will  decrease 
the  opportunities  for  manipulation,  and 
will  help  create  a  more  liquid  market  for 
trading. 

Moreover,  the  Commission  believes 
that  the  more  stringent  requirements  to 
be  met  will  prevent  the  continuous 
listing  of  a  company  that  fails  to  meet 
the  minimum  listing  standards.  Because 
the  BSE  vidll  file  a  delisting  application 
upon  a  company's  failure  to  meet  the 
minimum  beneficial  shareholder  (600) 
requirement  within  30  days  of 
suspension  of  dealings  in  the  issue,' ' 
the  liquidity  of  the  marketplace  will  be 
preserved  and  investors  will  be 
protected. 

In  addition,  the  increased 
requirements  would  enable  the  BSE  to 
verify  the  financial  health- of  the 
company  by  requiring  upon  listing  a 
higher  minimum  bid  price  per  share, 
and  a  higher  amount  of  tangible  assets. 
For  example,  the  amendment  increases 
the  proportion  of  total  assets  required 
($3  million)  to  qualify  as  tangible  assets 
from  $1,500,000  to  $2,000,000.12  It  also 
requires  that  a  listed  company  have 
either  net  income  of  $100,000  in  two  of 
the  past  three  years,  or  net  tangible 
assets  in  the  amount  of  $2,000,000. 
Additionally,  with  respect  to  an  initial 
public  offering,  the  amendment 
increases  the  minimum  bid  price  at  the 
time  of  listing  from  $1  to  $2  per  share". 
With  respect  to  a  company  not  involved 
in  an  initial  public  offering,  a  minimum 
bid  price  of  $2  per  share  must  be 
maintained  for  45  days  prior  to  listing. 
The  Commission  beheves  that  these 
increased  listing  standards  should  help 
ensure  that  only  companies  with 
sufficient  financial  resources  to  meet 
their  financial  obligations  continue  to  be 
listed  on  the  Exchange. 

Finally,  the  Commission  believes  that 
the  proposed  rule  change  will  increase 
the  effectiveness  of  Rule  15c2-6  under 


' '  As  stated  above,  currently,  with  respect  to  a 
company  which  seeks  to  list  on  the  BSE  following 
an  initial  public  offering,  the  Exchange  must  receive 
assurances  from  the  company  or  its  representatives 
that  the  minimum  beneficial  stockholder 
requirement  will  be  met  following  the  distribution 
of  the  shares.  If  not  met  within  sbi  months  of 
listing,  the  Exchange  shall  take  action  to  suspend 
dealings  until  the  stockholder  requirement  is  met. 

'-The  Exchange  is  not  changing  the  listing 
standard  relating  to  the  amount  of  total  assets. 
Current  listing  standards  require  a  company  to  have 
iif  least  S3.000.000  in  total  assets. 
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number  of  beneficial  stockholders  to 
600  and  the  munber  of  outstanding 
public  float  to  750,000  shares  should 
help  to  ensure  a  wide  public 
distribution  of  an  issuer's  stock,  and  a 
minimum  initial  level  of  liquidity  in 
BSE  hsted  securities.  A  wider  public 
distribution  of  shares  resulting  from  a 
larger  number  of  holders  will  decrease 
the  opportunities  for  manipulation,  and 
will  help  create  a  more  liquid  market  for 
trading. 

Moreover,  the  Commission  believes 
that  the  more  stringent  requirements  to 
be  met  will  prevent  the  continuous 
listing  of  a  company  that  fails  to  meet 
the  minimum  listing  standards.  Because 
the  BSE  will  file  a  delisting  application 
upon  a  company's  failure  to  meet  the 
minimum  beneficial  shareholder  (600) 
requirement  within  30  days  of 
suspension  of  dealings  in  the  issue,' ' 
the  liquidity  of  the  marketplace  will  be 
preserved  and  investors  will  be 
protected. 

In  addition,  the  increased 
requirements  would  enable  the  BSE  to 
verify  the  financial  health  of  the 
company  by  requiring  upon  listing  a 
higher  minimum  bid  price  per  share, 
and  a  higher  amount  of  tangible  assets. 
For  example,  the  amendment  increases 
the  proportion  of  total  assets  required 
($3  million)  to  qualify  as  tangible  assets 
from  $1,500,000  to  $2,000,000.12  It  also 
requires  that  a  listed  company  have 
either  net  income  of  $100,000  in  two  of 
the  past  three  years,  or  net  tangible 
assets  in  the  amount  of  $2,000,000. 
Additionally,  with  respect  to  an  initial 
public  offering,  the  amendment 
increases  the  minimum  bid  price  at  the 
time  of  listing  fitrnj  $1  to  $2  per  share". 
With  respect  to  a  company  not  involved 
in  an  initial  public  offering,  a  minimum 
bid  price  of  $2  per  share  must  be 
maintained  for  45  days  prior  to  listing. 
The  Commission  believes  that  these 
increased  listing  standards  should  help 
ensure  that  only  companies  with 
sufficient  financial  resources  to  meet 
their  financial  obligations  continue  to  be 
listed  on  the  Exchange. 

Finally,  the  Commission  believes  that 
the  proposed  rule  change  will  increase 
the  effectiveness  of  Rule  15c2-6  under 


"As  stated  above,  currently,  with  respect  to  a 
company  which  seeks  to  list  on  the  BSE  following 
an  initial  public  offering,  the  Exchange  must  receive 
assurances  from  the  company  or  its  representatives 
that  the  minimum  benericiel  stockholder 
requirement  will  be  met  following  the  distribution 
of  the  shares.  If  not  met  within  six  months  of 
listing,  the  Exchange  shall  take  action  to  suspend 
dealings  until  the  stockholder  requirement  is  met. 

'-The  Exchange  is  not  changing  the  listing 
standard  relating  to  the  amount  of  total  assets. 
Current  listing  standards  require  a  company  to  have 
iit  least  S3.000.000  in  total  assets. 


the  Act."  The  Commission  adopted 
Rule  15c2-6  to  address  a  growing 
concern  with  the  widespread  incidence 
of  misconduct  by  some  broker-dealers  in 
connection  with  transactions  in  low- 
priced  stocks,  commonly  referred  to  as 
"penny  stocks."  These  stocks  are  traded 
predominantly  in  the  over-the-counter 
market  and  quoted  in  the  "pink  sheets." 
Rule  15C2-6,  which  became  effective  on 
January  1,  1990,  imposes  various  sales 
practice  requirements  on  broker-dealers 
who  recommend  purchases  of  certain 
low-priced  securities  to  persons  who  are 
not  established  customers.  Because 
exchange-listed  securities  or  securities 
authorized  for  quotation  on  the  National 
Association  of  Securities  Dealers,  Inc.'s 
Automated  Quotation  ("NASDAQ") 
system  are  exempt  from  Rule  15c6-6,i"» 
stringent  quantitative  listing  and 
maintenance  standards  for  exchange- 
listed  securities  should  help  ensure  that 
certain  issuers  do  not  circumvent  the    ' 
requirements  of  this  rule  by  seeking  to 
list  their  securities  on  regional 
exchanges.  As  the  Commission  noted  in 
the  release  adopting  Rule  15c2-6.  it 
expects  the  exdianges  to  join  it  in 
closely  monitoring  for  fraudulent  sales 
practices  in  exchange- listed  securities  in 
order  to  prevent  the  transfer  of  such 
activities  from  the  pink  sheet  market  to 
the  exchange  market."  The  new,  more 
stringent  listing  requirements  of  the  BSE 
will  help  prevent  low-priced  securities 
of  companies  without  substantial  float, 
assets,  and  shareholders  from  evading 
the  application  of  Rule  15c2-6  by  listing 
on  the  BSE. 

The  Commission  finds  good  cause  for 
accelerated  approval  of  Amendment 
Nos.  1  and  2  to  the  rule  change  prior  to 
the  thirtieth  day  after  publication  of 
notice  of  filing  thereof.  The  BSE's 
proposed  listing  requirements  were 
published  in  the  Federal  Register  for 
the  full  statutory  period  and  no 
comments  were  received."  Amendment 
Nos.  1  and  2  modify  the  rule  filing  to 
make  certain  adjustments  to  the  rule 
change  that  are  not  substantially  more 
burdensome  and  that  leave  its  overall 
structure  unchanged.  The  Commission 
finds  that  accelerated  approval  of 
Amendment  Nos.  1  and  2  is  necessary 
in  order  for  the  BSE  to  be  able  to 


'M7  CFR  240. 15c2-«  (1994). 

'^Rule  15c2-6  exempts  from  its  requirements 
securities  that  are  registered  on  a  national  securities 
exchange  that  makes  transaction  reports  available 
pursuant  to  Rule  llAa3-l  under  the  Act  or 
approved  for  quotation  in  the  NASDAQ  system.  1 7 
CFR  240.15c2-6(c)  (1994).  See  surpa  note  5. 

'■'See Securities  Exchange  Act  Release  No.  27160 
(August  22. 1989),  54  FR  35468  (August  28,  1989). 

"*See  Securities  Exchange  Act  Release  No.  33827 
(March  28.  1994),  59  FR  15754  (April  4,  1994). 


effectuate  its  new  listing  standards  in  a 
timely  manner  upon  approval. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos, 

1  and  2.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  Amendment  Nos.  1  and 

2  will  also  be  available  for  inspection 
and  copying  at  the  principal  office  of 
the  BSE.  All  submissions  should  refer  to 
File  No.  SR-BSE-94-^  and  should  be 
submitted  by  August  9,  1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-BSE-94-4), 
including  Amendment  Nos.  1  and  2  on 
an  accelerated  basis,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delogatcd 
authority.'" 

Margaret  H,  McFarland. 

Deputy  Secretary. 

[FR  Doc.  94-17523  Filed  7-18-94,  8:45  ami 
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Self-ReguJatory  Organizations; 
Chicago  Stock  Exchange, 
Incorporated;  AppOcation  for  Unlisted 
Trading  Privileges  In  an  Over-ttte- 
Counter  Issue  and  To  Withdraw 
Unlisted  Privileges  in  an  Over-the- 
Counter  Issue 

July  13, 1994. 

On  July  7,  1994,  the  Chicago  Stock 
Exchange.  Inc.  ("CHX"),  submitted  an 
application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  Section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  security,  i.e.. 
a  security  not  registered  under  Section 
12(b)  of  the  Act. 


'15U.S.C§78s(b)(2)(1988). 
•17  CFR  200.30- 3(aKl  2)  (1994). 


3R804 


File  No. 


7-12628 


Symtxjt 


IDTI 
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Federal  Register  / 


Issuer 


Itfegrated  Device  Tech- 
nologies, Common 
Stock,  $.01  par  value. 


The  above-i-eferenijed 
applied  for  as  a  repl 
following  security.  Which 
portion  of  the  Exchai  ige 
which  OTC  securitie ; 
pursuant  to  the  grant  ing 

The  CHX  also  app!  ied 
UTP  pursuant  to  Sec 
Act  for  the  following 


issue  is  being 
dement  for  the 
forms  a 
s  program  in 
are  being  traded 
of  UTP. 

to  withdraw 
ion  12(0(4)  of  the 
issue: 


File  No. 


7-12629 


Symbol 


CYTO  .. 


Crtogen  Corp.,  Com- 
mon Stock,  $.001  par 
value. 


A  replacement  issue 
requested  due  to  lack 


Comments 

Interested  persons 
submit,  on  or  before 
written  comments 
arguments  concemin 
Persons  desiring  to 
comments  should  fih 
the  Secretary, 
Commission,  450  Fi 
Washington,  D.C 

Commentators  are 
whether  they  believe 
of  UTP  as  well  as  the 
UTP  would  be 
12(0(2).  which  requ 
considering  an  appl 
or  withdrawal  of  UTI 
security,  the 
among  other  matters 
activity  in  such 
of  such  trading,  the  i 
extension  on  the 
such  security,  and  th 
removing  impedi 
progress  that  has  beei  i 
development  of  a 
svstem. 


:  consis  lent 


lies 


icat 


I  Commis  tion 


secui  itv 


n 


exis  ing 


imerts 


For  the  Commission,  y  the  Division  of 
Market  Regulation,  pursuant  to' delegated 
authority. 

Nfargaret  H.  McFariand 
Deputy  Secretary. 

jFR  Doc.  94-17425  Filed  7-18-94;  8:45  amf 
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is  being 
of  trading  activity. 


jre  invited  to 
August  3,  1994, 
data,  views  and 

I  this  application, 
nfake  written 

three  copies  with 
Securites  and  Exchange 
fih  Street.  N.W., 
20349. 

sked  to  address 
the  requested  grant 
withdrawal  of 
with  Section 
that,  in 

ion  for  extension 
in  an  OTC 

consider, 
the  public  trading 

the  character 
pact  of  such 

markets  for 
desirability  of 
to  and  the 
made  toward  the 
market 
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Self-Regulatory  Organizations; 
Chicago  Stock  Exchange, 
Incorporated;  Application  for  Unlisted 
Trading  Privileges  in  Three  Over-the- 
Counter  Issues  and  To  Withdraw 
Unlisted  Privileges  in  Three  Over-the- 
Counter  issues 

July  13. 1994. 

On  July  12, 1994,  the  Chicago  Stock 
Exchange.  Inc.  ("CHX").  submitted  an 
application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  Section 
12(0(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  securities,  i.e. 
securities  not  registered  under  section 
12(b)  of  the  Act. 


File  No. 

Symtx)! 

Issuer 

7-12630 

ATML  ... 

Atmel  Corporation. 
Common  Stock,  No 
par  value. 

7-12631 

CGNE  .. 

Calgene  Incorporated, 
Common  Stock,  $.001 
par  value. 

7-12632 

CYRX  .. 

Cyrix  Corporation,  Conv 
nrx)n  Stock,  $.004  par 
value. 

The  above-referenced  issues  are  being 
applied  for  as  replacements  for  the 
following  securities,  which  form  a 
portion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  section  12(0(4)  of  the 
Act  for  the  following  issues: 


File  No. 

Symbol 

Issuer 

7-12633 

CHKR  .. 

Ctieckers  Drive-ln,  Res- 
taurants Inc.,  Conv 
mon  Stock,  $.001  par 
value. 

7-12634 

CMAG  . 

Casino  Magic  Corpora- 
tion, Common  Stock, 
$.014  par  value. 

7-12635 

PCTL  ... 

Picturetel  Conooration, 
Common  Stock,  $.014 
par  value. 

Replacement  issues  are  being 
requested  due  to  lack  of  trading  activity. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  August  3.  1994, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
to  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  Section 
12(0(2),  which  requires  that,  in 


considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  the  character 
of  such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  94-17424  Filed  7-18-94;  8:45  am] 
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[Release  No.  34-34370;  International  Series 
Release  No.  SaS;  File  No.  SR-CBOE-93- 
55] 

Self-Regulatory  Organizations;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  Nos.  3  and  4  to  a 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc., 
Relating  to  the  Listing  of  Options  and 
Long-Term  Options  on  the  CBOE 
Israeli  Index  and  Long-Term  Options 
on  a  Reduced-Value  CBOE  Israeli 
Index 

July  13.  1994. 

I.  Introduction 

On  December  8, 1993,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  >  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  index  options  on  the  CBOE 
Israeli  Index  ("Israeli  Index"  or 
"Index").  The  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  April  29, 1994,  and 
Amendment  No.  2  oii  May  12.  1994.3 


'  15  U.S.C.  78s(b)(l)  (1988). 

■=  17  CFR  240.19t)-4  (1992). 

'Amendment  No.  2.  which  supersedes      ' 
Amendment  No.  1.  proposes  to:  (1)  reduce  the 
number  of  components  of  the  proposed  Israeli 
Index  ("Index")  from  20  to  15;  (2)  require  that  the 
Index  be  maintained  such  that  at  least  85%  of  the 
Index,  by  weighj.  and  at  least  80%  of  the  number 
of  components  of  the  Index  are  eligible  for 
standardized  options  trading  pursuant  to  CBOE 
Rule  5.3:  (3)  classify  the  Index  as  a  narrow-bafsed 
index  for  purposes  of  CBOE's  rules;  (4)  provide 
position  and  exercise  limit!,  of  7,500  contracts  on 
the  same  side  of  the  market  for  Index  options 
pursuant  to  CBOE  Rule  24.4A:  and  (5)  provide  that 
the  Exchange  shall  submit  a  proposed  rule  change 


Notice  of  the  proposal  appeared  in  tke 
Federal  Register  on  June  6. 1994.*  No 
comment  letters  were  received  on  the 
proposed  rule  change.  The  Exchange 
subsequently  filed  Amraidment  No.  3  to 
the  proposed  rule  change  on  June  27, 
1994,5  and  Amendment  No.  4  to  the 
proposed  rule  change  on  July  11, 1994." 
This  order  approves  the  Exchange's 
proposal,  as  amended. 

II.  Description  of  Proposal 

A.  General 


trading 


The  CBOE  proposes  to  list  for 
options  on  the  CBOE  Israeli  Index,  a 
-new  securities  index  developed  by  the 
CBOE  and  based  on  Israeli  stocks  and 
ADRs  ^  that  are  traded  on  the  American 
Stock  Exchange  ("Amex"),  the  New 
York  Stock  Exchange  ("NYSE"),  or  are 
National  Market  ("NM")  securities 
traded  through  the  facilities  of  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  system 
("NASDAQ").  The  CBOE  also  proposes 
to  list  either  long-term  options  on  the 
full-value  Index  or  long-term  optjions  on 
a  reduced-value  Index  that  will  be 
computed  at  one-tenth  of  the  value  of 
the  Israeli  Index  ("Israeli  IXAPS"  or 
"Index  LEAPS").8  Israeli  LEAPS  will 
trade  independent  of  and  in  addition  to 


pursuant  to  Section  19  of  the  Act  and  Rule  19b-4 
thereunder  prior  to  increasing  the  number  of 
components  of  the  Index  to  greater  than  20  or  fewer 
than  10.  See  Letter  from  Eileen  Smith.  Director, 
Product  Development.  Research  Department.  (2B0E, 
to  Brad  Ritter.  Attorney,  Office  of  Market 
Supervision  ("Office"),  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  May 
12.1994. 

*  See  Securities  Exchange  Act  Release  No.  34132 
(May  31.  1994).  59  FR  29314  ()une  6.  1994). 

'In  Amendment  No.  3.  the  Exchange  provides 
that:  (1 )  any  time  that  a  replacement  security  is 
chosen  for  the  Index,  the  security  will  be  traded 
either  on  a  U.S.  securities  axcliange  or  as  a  National 
Market  security  traded  through  the  facilities  of 
NASDAQ  (as  defined  herein):  and  (2)  all 
components  of  the  Index  shall  be  "reported 
securities"  under  Rule  llAa3-l  of  the  Act.  See 
letter  from  Eileen  Smith,  Director,  Product 
Development,  Research  Department.  CBOE.  to  Brad 
Ritter,  Attorney,  Office,  Division.  Commission, 
dated  June  27, 1994  ("Amendment  No.  3"). 

f'ln  Amendment  No.  4,  thaCBOE  proposed  to 
alter  the  composition  of  the  Index  by  removing  Elbit 
Ltd.  and  Elron  Electronic  Industries  as  components 
of  the  Index,  and  replacing  them  wiith  (1)  Ampal- 
American  Israel,  and  (2)  Electronics  f»r  Imaging. 
See  Letter  fi^m  Eileen  Smith.  Director,  Product 
Development,  Research  Department.  CBOE.  to  Brad 
Ritter,  Attorney,  Office  Division,  Commission, 
dated  July  11,  1994. 

'  An  ADR  is  a  negotiabie  receipt  virhich  is  issued 
by  a  depositary,  generally  a  bank,  representing 
shares  of  a  foreign  issuer  that  have  been  deposited 
iind  are  held,  on  behalf  of  holders  of  the  ADRs,  at 
a  custodian  bank  in  the  foreign  issuer's  home 
country.  See  discussion  of  standards  for  AD8 
components,  infra  notes  1 1  and  29. 

"  LEAPS  is  an  acronym  for  Long-Term  Equ'iry 
Anticipation  Securities,  LE.^PS  are  long-term  index 
option  series  that  expire  from  rwelve  to  thirty-six 
months  from  their  date  of  Lssusiice.  See  CBOE  Rule 
24.9(b)(1). 


Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  June  6, 1994.*  No 
comment  letters  were  received  on  the 
proposed  rule  change.  The  Exchange 
subsequently  filed  Amendment  No.  3  to 
the  proposed  rule  change  on  June  27, 
1994,5  and  Amendment  No.  4  to  the 
,  proposed  rule  change  on  July  11, 1994.« 
This  order  approves  the  Exchange's 
proposal,  as  amended. 

II.  DescriptioD  of  Proposal 

A.  General 

The  CBOE  proposes  to  list  for  [trading 
options  on  the  CBOE  Israeli  Index,  a 
-new  securities  index  developed  by  the 
CBOE  and  based  on  Israeli  stocks  and 
ADRs  '  that  are  traded  on  the  American 
Stock  Exchange  ("Amex"),  the  New 
York  Stock  Exchange  ("NYSE"),  or  are 
National  Market  ("NM")  securities 
traded  through  the  fecilities  of  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  system 
("NASDAQ").  The  CBOE  also  proposes 
to  list  either  long-term  options  on  the 
full-value  Index  or  long-term  options  on 
a  reduced-value  Index  that  will  1^ 
computed  at  one-tenth  of  the  value  of 
the  Israeli  hidex  ("Israeli  IJIAPS*'  or 
"Index  LEAPS").8  Israeli  LEAPS  will 
trade  independent  of  and  in  addition  to 
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pursuant  to  Section  IQoflhp  Act  and  Rule  19b-4 
thereunder  prior  to  increasing  the  number  of 
components  of  the  Index  to  greater  than  20  or  fewer 
than  10.  See  Letter  from  Eileen  Smith,  Director, 
Product  Development.  Research  Department.  CBOE. 
to  Brad  Ritter,  Attomev.  Office  of  Market 
Supervision  COffice").  Division  of  Marliet 
Regulation  ("Division"),  Commission,  dated  May 
12.1904. 

*  See  Securities  Exchange  Act  Relea.se  No.  34132 
(May  31,  1994).  59  FR  29314  (June  6.  1994). 

'In  Amendment  No.  3.  the  Exchange  provides 
that:  (1 )  any  time  that  a  replacement  security  is 
chosen  for  the  Index,  the  security  will  be  traded 
either  on  a  U.S.  securities  exchange  or  as  a  National 
Market  security  traded  through  the  facilities  of 
NASDAQ  (as  defined  herein):  and  (2)  all 
compwnents  of  the  Index  shall  be  "reported 
securities"  under  Rule  llAa3-l  of  the  Ad.  See 
Letter  from  Eileen  Smith,  Director,  Product 
Development,  Research  Department.  CBOE.  to  Brad 
Ritter.  Attorney,  Office,  Division.  Commission, 
dated  June  27, 1994  ("Amendment  No.  3"). 

"In  Amendment  No.  4,  thaCBOE  proposed  to 
alter  the  composition  of  the  Index  by  removing  Elbit 
Ltd.  and  EIron  Electronic  Industries  as  components 
of  the  Index,  and  replacing  them  with  (1)  Ampal- 
American  Israel,  and  (2)  Electronics  for  Imaging. 
See  Letter  fi^m  Eileen  Smith.  Director,  Product 
Development,  Research  Department.  CBOE,  lo  Brad 
Ritter,  Attorney,  Office  Division,  Commission, 
dated  July  11,  1994. 

'  An  ADR  is  a  negotiable  receipt  which  is  issued 
by  a  depositary,  generally  a  bank,  representing 
shares  of  a  foreign  issuer  that  have  been  deposited 
iind  are  held,  on  behalf  of  holders  of  the  ADRs.  at 
a  custodian  bank  in  the  foreign  issuer's  home 
country.  See  discussion  of  standards  for  ADR 
components,  infra  notes  1 1  and  29.  T 

"LEAPS  is  an  acronym  for  Long-Term  Equity 
Anticipation  Securities.  LEAPS  are  long-terni  index 
option  series  that  expire  from  twelve  to  thirty-six 
months  from  their  (iate  of  Lssu^iiice.  .See  CBOE  Rjile 
24.9(b)(1). 


regular  Israeli  bidex  options  traded  on 
the  Exchange.9  however,  as  discussed 
below,  position  and  exercise  limits  of 
Index  LEAPS  and  regular  Index  options 
will  be  aggregated. 

B.  Composition  of  the  Index 

The  Index  was  designed  by  the 
Exchange  and  is  presently  based  on 
securities  representing  fifteen  Israeli 
companies  that  the  Exchange  believes 
are  representative  of  the  Israeli 
economy,  all  of  which  trade  in  the  U.S. 
as  either  stocks  or  ADRs.  Fourteen  of 
these  securities  currently  trade  through 
NASDAQ  as  NM  securities,  and  one 
trades  on  the  NYSE.  The  Index  is  price- 
weighted  and  will  be  calculated  on  a 
real-time  basis  using  last  sale  prices. 

As  of  the  close  of  trading  on  June  28, 
1994,  the  Index  was  valued  at  100.37. 
As  of  March  31, 1994,  the  rrarket 
capitalizations  of  the  individual 
securities  in  the  Index  ranged  from  a 
high  of  $2.08  billion  to  a  low  of  $124. 11 
million,  with  the  mean  and  median 
being  $566.83  million  and  $324.83 
milhon,  respectively.  The  market 
capitalization  of  all  the  securities  in  the 
Index  was  $8.50  billion.  The  total 
number  of  shares  outstanding  for  the 
stocks  and  ADRs  in  the  Index  ranged 
from  a  high  of  76.07  miUion  shares  to 
a  low  of  10,38  million  shares.  The 
average  price  per  share  in  the  U.S.  of  the 
securities  in  Lhe  Index,  for  the  six- 
month  period  between  October  1,  1993, 
and  March  31,  1994,  ranged  from  a  high 
of  $39.75  to  a  low  of  $5.34.  In  addition, 
the  average  daily  trading  volume  in  the 
U.S,  of  the  stocks  and  ADRs  in  the 
Index,  for  the  same  six-month  period, 
ranged  from  a  high  of  750,492  shares  per 
day  to  a  low  of  28,444  shares  per  day. 
Lastly,  no  one  component  accounted  for 
more  than  13.12%  of  the  Index's  total 
value  and  the  percentage  weighting  of 
the  five  largest  issues  in  the  Index 
accounted  for  51,25%  of  the  Index's 
value.  The  percentage  weighting  of  the 
lowest  weighted  component  was  1.92% 
of  the  Index  and  the  percentage 
weighting  of  the  five  smallest  issues  in 
the  Index  accounted  for  19.03%  of  the 
Index's  value. 


"According  to  the  CBOE.  the  Isiaeli  Index 
represents  a  segment  of  the  U.S.  equity  market  that 
is  not  currently  represented  in  the  derivative 
markets  and,  as  much.  theCBOE-concludes,  should 
offer  investocs  a  low-cost  means  of  achieving 
diversification  of  their  portfolios  toward  or  away 
from  Israeli  securities.  The  CBOE  believes  the  Iiidex 
will  provide  retail  and  institutional  investors  with 
a  means  of  benefitting  from  tiieir  forecasts  of  the 
performance  of  Israeli  securities.  Options  on  the 
Index  also  can  be  utilized  by  portfolio  managers 
and  investors  as  a  means  of  hedging  the  risks  of 
investing  in  Lsraeli  securities. 


C.  Maintenance 

The  Index  will  be  maintained  bv  the 
CBOE.  The  CBOE  may  change  the 
composition  of  the  Index  at  any  time, 
subject  to  compliance  with  the 
maintenance  criteria  discussed  herein, 
to  reflect  the  conditions  in  the  market 
for  Israeli  securities.  If  it  becomes 
nei;essary  to  replace  a  security  in  the 
Index,  the  E.xx;hange  represents  that  it 
will  only  add  new  Israeli  stocks  and/or 
ADRs  that  are  traded  in  the  U.S. 
securities  markets  >"  and  will  take  into 
account  a  security's  capitalization, 
liquidity,  volatility,  and  name 
recognition  of  the  proposed 
replacement.  Further,  securities  may  be 
replaced  in  the  event  of  certain 
corporate  events,  such  as  takeovers  or 
mergers,  that  change  the  nature  of  the 
security.  If,  however,  the  Exchange 
determines  to  increase  the  number  of 
Index  component  securities  to  greater 
than  twenty  or  reduce  the  number  of 
Index  component  securities  to  fewer 
than  ten,  the  proposal  provides  that  the 
CBOE  will  submit  a  rule  filing  with  the 
Commission  pursuant  to  Section  19(b) 
of  the  Act,  In  addition,  in  chocsing 
replacement  securities  for  the  Index,  the 
CBOE  will  be  required  to  ensure  that  it 
least  85%  of  the  weight  of  the  Index  and 
at  least  80%  of  the  number  of 
components  continues  to  be  made  up  of 
stocks  and  ADRs  that  are  eligible  for 
standardized  options  trading."  Finally, 
the  CBOE  will  be  required  to  ensure  that 
each  component  of  the  Index  is  subjcHf 


'"See  .Amendment  No,  3.  siipm  note  5. 

"The CBOE's  options  listing  standards,  which 
are  uniform  among  the  options  exchanges,  provides 
that  a  security  underlying  an  option  must,  ainong 
other  things,  meet  the  following  requireirufnts:  (1) 
the  public  float  must  be  at  least  7.000,000  shires; 

(2)  there  must  be  a  minimum  of  2.000  stockholde.'s: 

(3)  trading  volume  in  the  U.S  must  have  been  at 
least  2.4  million  over  the  preceding  twelve  months: 
and  (4)  the  U.S.  market  price  must  have  been  al 
least  57.50  for  a  majority  of  the  business  days 
during  the  precedijig  three  calendar  months.  See 
CBOE  Rule  5.3.  With  respect  lo  ADRs.  in  addition 
to  the  above  standards;  (1)  the  Exchange  must  have 
in  place  a  comprehensive  surveillance  agreement 
with  the  primary  exchange  in  the  home  country  ^ 
where  the  security  underlying  the  ADR  is  traded: 

or  (2)  the  trading  volume  for  the  three  month  period 
preceding  the  date  of  listing  in  the  U..S  markets  for 
ADRs  overlying  any  cla.ss  of  the  foreign  issuer's 
common  slock  (on  a  share-equivalent  basis)  is  at 
least  50%  of  the  sum  of  the  (i)  combined  world- 
wide trading  volume  for  all  cla6.ses  of  the  foreign 
issDcr's  common  stock,  and  lii)  combined  trading 
volume  for  all  ADRs  overlying  any  of  these  classes 
of  stock:  or  (3)  the  SEC  must  otherwise  authorize 
the  listing.  In  addition,  the  percentage  of  the  world- 
wide trading  volume  for  ihe  security  underlying  nn 
ADR  that  occurs  in  the  U.S.  ADR  market  must  mi'ot 
a  maintenance  standard  of  30%  or  more  in  order  (or 
options  on  that  particular  ADR  to  continue  to  be 
traded  on  the  CBOE.  See  Securities  Exrhanut  Act 
Relej.se  No.  33554  (January  31.  1994),  59  FR  Hiii 
(February  7.  1994). 
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to  last  sale  reporting  dursuant  to  Rule 
llAa3-loftheAct.'2 

D.  Applicability  of  CBOE  Rules 
Regarding  Index  Options 


)y  this  order,  the 
oftheCBOE 

to  Israeli  Index 
and  reduced- 
rules 
hings,  the 
exercise  limits, 
halts  and 
r|in  treatment  for 


Except  as  modified 
rules  in  Chapter  XXIV 
Rules  will  be  applicable 
options  and  full-value 
value  Index  LEAPS.  Those 
address,  among  other 
applicable  position  and 
policies  regarding  trac  ing 
suspensions,  and  ma 
narrow-based  index  ottions. 

E.  Calculation  of  the  I,  idex 

The  CBOE  Israeli  In  lex  is  a  price- 
weighted  index  and  re  fleets  changes  in 
the  prices  of  the  Index  component 
securities  relative  to  tl  e  Index's  base 
date  of  January  2,  199; .  Specifically,  the 
Index  value  is  calculal  ed  by  adding  the 
prices  of  the  compone  it  stocks  and 
ADRs  and  then  dividii  ig  this  summation 
by  a  divisor  that  is  eqi  al  to  the  number 
of  the  components  of  t  ie  Index  to  get 
the  average  price.  To  r  laintain  the 
continuity  of  the  Indei ;.  the  divisor  will 
be  adjusted  to  reflect  r  on-market 
changes  in  the  prices  c  f  the  component 
securities  as  well  as  cl  anges  in  the 
composition  of  the  Inc  ex.  Changes  that 
may  result  in  divisor  adjustments 
include,  but  are  not  lir  lited  to.  stock 
splits  and  dividends,  s  ain-offs,  certain 
rights  issuances,  and  r  ergers  and 
acquisitions. 

The  Index  will  be  ca  culated 
continuously  and  willjbe  disseminated 
to  the  Options  Price  R(  porting 
Authority  ("OPRA")  efery  fifteen 
seconds  by  the  CBOE, 
sale  prices  of  the  comp 
ADRs.»3  0PRA,  inturr 


lased  on  the  last- 
onent  stocks  and 
will 


disseminate  the  Indexjialue  to  other 
as  Reuters. 


financial  vendors  such 
Telerate,  and  Quotron. 
The  Index  value  for 
settling  outstanding  re  ;ular  Index 
options  and  Index  LE/  PS  contracts 
upon  expiration  will  b  i  calculated 
based  upon  the  regulai  i 
sale  prices  for  each  of  I  he  Index's 
contponent  securities  in  their  primary 
market  on  the  last  trad 
expiration.  In  the  case 
traded  on  and  through 
first  reported  sale  prici  will  be  used. 
Once  all  of  the  compoi  ent  stocks  and 
ADRs  have  opened,  thi  i  value  of  the 
Index  will  be  determin  ad  and  that  value 


did 


'-Sec  Amendment  No.  3,  .s- 
"  For  purposes  of  the  dail> 
Index  value,  if  a  stock  inclu 
not  opened  for  trading,  the  ClOE 
closing  value  of  that  stock  on 
when  calculating  the  value  o 
stock  opens  for  trading. 


)urposes  of 


ng  day  prior  to 
3f  securities 
NASDAQ,  the 


sppra  note  5. 

dissemination  of  the 

in  the  Index  has 

will  use  the 

the  prior  trading  day 

the  Index,  until  the 


will  be  used  as  the  final  settlement 
value  for  expiring  Index  options 
contracts.  If  any  of  the  component 
stocks  or  ADRs  do  not  open  for  trading 
on  the  last  trading  day  before  expiration, 
then  the  prior  trading  day's  [i.e., 
normally  Thursday's)  last  sale  price  will 
be  used  in  the  Index  calculation.  In  this 
regard,  before  deciding  to  use 
Thursday's  closing  value  of  a 
component  security  for  purposes  of 
determining  the  settlement  value  of  the 
Index,  the  CBOE  will  wait  until  the  end 
of  the  trading  pay  on  expiration  Friday. 

F.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cash-settled.  European-style 
options.!*  Standard  options  trading 
hours  (8:30  a.m.  to  3:15  p.m.  Central 
-Standard  time)  will  apply  to  the 
contracts.  The  Index  multiplier  will  be 
100.  The  strike  price  interval  will  be 
$5.00  /or  full-value  Index  options  with 
a  duration  of  one  year  or  less  to 
expiration. 15  in  addition,  pursuant  to 
CBOE  Rule  24.9,  there  may  be  up  to  six 
expiration  months  outstanding  at  any 
given  time.  Specifically,  there  may  be 
up  to  three  expiration  months  from  the 
March,  June,  September,  and  December 
cycle  plus  up  to  three  additional  near- 
term  months  so  that  the  two  nearest 
term  months  will  always  be  available. 
As  described  in  more  detail  below,  the 
Exchange  also  intends  to  list  several 
Index  LEAPS  series  that  expire  from 
twelve  to  thirty-six  months  from  the 
date  of  issuance. 

Lastly,  the  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
("Expiration  Friday").  Accordingly, 
since  options  on  the  Index  will  settle 
based  upon  opening  prices  of  the 
component  securities  on  the  last  trading 
day  before  expiration  (normally  a 
Friday),  the  last  trading  day  for  an 
expiring  Index  option  series  will 
normally  be  the  second  to  the  last 
business  day  before  expiration 
(normally  a  Thursday). 

G.  Listing  of  Long-Term  Options  on  the 
Full-Value  or  Reduced-Value  Israeli 
Index 

The  proposal  provides  that  the 
Exchange  may  list  long-term  Index 
options  that  expire  from  12  to  36 
months  from  listing  based  on  the  full- 
value  Israeli  Index  or  a  reduced-value 
Israeli  Index  that  will  be  computed  at 
one-tenth  the  value  of  the  full-value 
Index.  Existing  Exchange  requirements 


'■"  .^  European-style  option  can  be  exercised  only 
during  a  specified  period  before  the  option  expires. 

"For  a  description  of  the  strike  price  intervals  for 
reduced-value  Index  options  and  long-term  Index 
options.  See  infra.  Section  n.C. 


applicable  to  full-value  and  reduced- 
value  LEAPS  will  apply  to  full-value 
and  reduced-value  Index  LEAPS. ^^  The 
current  and  closing  Index  value  for 
reduced-value  Israeli  LEAPS  will  be 
computed  by  dividing  the  value  of  the 
full-value  Index  by  10  and  rounding  the 
resulting  figure  to  the  nearest  one- 
hundredth.  For  example,  an  Index  value 
of  100.76  would  be  10.08  for  the  Index 
LEAPS  and  100.74  would  become  10.07. 
The  reduced-value  Index  LEAPS  will 
have  a  European-style  exercise  and  will 
be  subject  to  the  same  rules  that  govern 
the  trading  of  all  the  Exchange's  index 
options,  including  sales  practice  rules, 
margin  requirements  and  floor  trading 
procedures.  Pursuant  to  CBOE  Rule 
24.9.  the  strike  price  interval  for  the 
reduced-value  Index  LEAPS  will  be  no 
less  than  $2.50  instead  of  $5.00 

H.  Position  and  Exercise  Limits.  Margin 
Requirements,  and  Trading  Hahs 

Because  the  Index  is  classified  as  an 
"industry  index"  under  CBOE  rules, >^ 
Exchange  rules  that  are  applicable  to  the 
trading  of  options  on  narrow-based 
indexes  will  apply  to  the  trading  of 
Israeli  Index  options  and  Israeli  Index 
LEAPS.  Specifically.  Exchange  rules 
governing  margin  requirements, ^^ 
position  and  exercise  limits, ^^  and 
trading  halt  procedures  20  that  are 
applicable  to  the  trading  of  narrow- 
based  index  options  will  apply  to 
options  traded  on  the  Index.  The 
proposal  further  provides  that,  for 
purposes  of  determining  whether  a 
given  position  in  reduced-value  Index 
LEAPS  complies  with  applicable 
position  and  exercise  limits,  positions 
in  reduced-value  Index  LEAPS  will  be 
aggregated  with  positions  in  the  full- 
value  Index  options.  For  these  purposes, 
ten  reduced-value  contracts  will  equal 
one  full-value  contract. 

/.  Sun'eillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 


'"SeeCBOE  Rule  24.9(b). 

"  See  CBOE  Rule  24.l(i). 

'"Pursuant  to  CBOE  Rule  24.1 1.  the  margin 
requirements  for  the  Index  options  will  be:  (1)  for 
short  options  positions,  100%  of  the  current  market 
value  of  the  options  contract  plus  20%  of  the 
underlying  aggregate  Index  value,  less  any  out-of- 
the-money  amount,  with  a  minimum  requirement  of 
the  options  premium  plus  10%  of  the  underlying 
Index  value:  and  (2)  for  long  options  positions, 
100%  of  the  options  premium  paid. 

'"Pursuant  to  CBOE  Rules  24.4A  and  24.5, 
respectively,  the  position  and  exercise  limits  for  the 
Index  options  will  be  7.500  contracts,  unless  the 
Exchange  determines,  pursuant  to  Rules  24. 4A  and 
24.5  that  a  lower  limit  is  warranted. 

2"  Pursuant  to  CBOE  Rule  24.7.  the  trading  on  the 
CBOE  of  Index  options  may  be  halted  or  suspended 
whenever  trading  in  underlying  securities  whose 
weighted  value  represents  more  than  20%  of  the 
Index  value  are  halted  or  suspended 
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Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  regular 
Index  options  and  in  full-value  and 
reduced-value  Index  LEAPS.  These 
procedures  include  complete  access  to 
trading  activity  in  the  underlying     i 
securities.  Further,  thie  Intermarket  I 
Surveillance  Group  Agreement,  dated 
July  14, 1983,  as  amended  on  January 
29, 1990,  will  be  applicable  to  the 
trading  of  options  on  the  Index. '' 

III.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  vyilh 
the  requirements  of  the  Act  and  the  I 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).22 
Specifically,  the  Commission  finds  that 
the  trading  of  Israeli  Index  options, 
including  full-value  and  reduced-value 
Index  LEAPS,  will  serve  to  promote  the 
public  interest  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  invesjtors 
with  a  means  of  hedging  exposure  td  , 
market  risk  associated  with  Israeli     | 
securities.23 


»'The  Intermarket  Surveillance  Group  ("ISG  ') 
was  formed  on  July  14, 1983  to,  among  other  tljings. 
coordinate  more  effectively  .surveillance  and 
investigative  information  sharing  arrangements  in 
the  stock  and  options  markets.  See  Intermarket 
Surveillance  Group  Agreement.  July  14.  1983.  Jhe 
most  recent  amendnient  to  the  ISG  Agreement, 
which  incorporates  the  original  dgreement  and  all 
amendments  made  thereafter,  was  signed  by  ISG 
members  on  January  29,  1990.  See  Second 
Amendnient  to  the  Intermarket  Surveillance  Group 
Agreement,  January  29, 1990.  The  members  of  the 
ISG  are;  the  Ame-;:  the  Boston  Stock  Exchange,  Inc.; 
the  CBOE.  the  Chicago  Slock  Exchange.  Inc.:  the 
.National  As.toclatk)n  of  Securities  Dealers.  Inc. 
CNASD'h  the  NYSE;  the  Pacific  Stock  Exchanee, 
Inc.;  and  the  Philadelphia  Stock  Exchange,  Incf 
Because  of  potential  opportunities  for  trading  f 
abuses  involving  stock  index  futures,  stock  opijions. 
and  the  underlying  stock  and  the  need  for  greater 
sharing  of  .surveillance  information  (or  these 
potential  interma.'-ket  trading  abuses,  the  majoij 
stock  index  futures  exchanges  [e.g..  the  Chicago 
Mercantile  Exchange  and  the  Chicago  Board  of 
Trade)  Joined  the  ISG  as  affiliate  members  in  1^0. 

'-15  U.S.C.  78f(b)(5)(1988). 

•"s Pursuant  to  Section  b(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  thai  the  1 

introduction  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market  I 

participants  likely  would  be  outweighed  by  fh^ 
potential  for  manipulation,  diminished  public] 
confidence  in  the  integrity  of  the  markets,  and  bther 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  Index  options  and  full-value  Index  LEAPS 
will  provide  investors  with  a  hedging  vehicle  tjiat 
should  reflect  the  overall  movement  of  Israeli  stocks 
and  ADRs  in  the  U.S.  securities  markets.  The 
Commission  also  believes  that  these  Index  options 
will  provide  investors  with  a  means  l)y  which  to 
make  investment  decisions  reg&rding  Israeli 
securities  traded  in  the  U.S.  sec;  rities  markets, 
allowing  them  to  establish  positiu.i.i  or  increase- 
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Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  regular 
Index  options  and  in  full-value  and 
reduced-value  Index  LEAPS.  These 
procedures  include  complete  access  to 
trading  activity  in  the  underlying 
securities.  Further,  thie  Intermarket 
Surveillance  Group  Agreement,  dated 
July  14, 1983,  as  amended  on  January 
29, 1990.  will  be  applicable  to  the 
trading  of  options  on  the  Index. 21 

III.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)|5).22     I 
Specifically,  the  Commission  finds  tliat 
the  trading  of  Israeli  Index  options, 
including  full-value  and  reduced-value 
Index  LEAPS,  will  serve  to  promote  the 
public  interest  and  help  to  remove 
impediments  to  a  free  and  open        I 
securities  market  by  providing  invesjtors 
with  a  means  of  hedging  exposure  to  , 
market  risk  associated  with  Israeli 
securities.23 


all 


"The  Inlermarkel  Surveillance  Group  ("ISG  ') 
was  formed  on  July  14. 1983  to.  among  other  ll  ings. 
coordinate  more  effectively  .surveillance  and 
investigative  information  sharing  arrangements  in 
the  slock  and  options  nniikels.  See  Intermarket 
Surveillance  Group  Agreement,  July  14.  1983.  The 
most  recent  amendnient  lo  the  ISG  Agreement, 
which  incorporates  the  original  agreement  and  i 
amendments  made  thereafter,  was  signed  by  19G 
members  on  January  29.  1990.  See  Second 
Amendn»enl  to  tlje  Intermarket  Surveillance  Gk>up 
Agreement,  January  29. 1990.  The  members  of  rhe 
ISG  are:  the  Amex:  the  Boston  Slock  E3<change,.li»c.; 
the  CBOE.  the  Chicago  Stock  Exchange.  Inc.:  the 
National  As.ioclaik)n  of  Securities  Dealers,  Inc. 
CNASD');  the  NYSE;  the  Pacific  Stock  Exchange, 
Inc.;  and  the  Philadelphia  Stock  Exchange,  Inc. 
Because  of  potential  opportunities  for  trading 
abuses  involving  stock  index  futures,  stock  opijions. 
and  the  underlying  stock  and  the  need  for  greater 
sharing  of  .surveillance  information  for  these 
potential  interma.''ket  trading  abuses,  the  major 
slock  index  future*  exchanges  [e.g..  the  Chicago 
Mercantile  Exchange  and  the  Chicago  Board  of 
Trade)  joined  the  ISG  as  affiliate  members  in  1^0. 

'-15  U.S.C.  78f{b)(5)<1988). 

•"s  Pursuant  lo  Section  b(b)(5)  of  the  Act,  the 
Commission  mus!  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the  1 

introduction  of  such  new  derivative  instrument  is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  thai  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market  I 

participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public] . 
confidence  in  the  inlegrtly  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  Index  options  and  full-value  Index  LEAPS 
will  provide  investors  with  a  hedging  vehicle  ifiat 
should  reflect  the  overall  movement  of  Israeli  slocks 
and  ADRs  in  the  U.S.  securities  markets.  The 
Commission  also  believes  that  these  Index  options 
will  provide  investors  with  a  nveans  by  which  Ijo 
make  investment  decisions  regarding  Israeli 
securities  traded  in  the  U..S.  set;  rities  markets. 
dilowingthemioeMabiish  positlLi.isor  increasir 


The  trading  of  options  on  the  Israeli 
Index,  including  full-value  and  reduced- 
value  Index  LEAPS,  however,  raises 
several  concerns,  namely  issues  related 
to  index  design,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  believes,  for  the  reasons 
discussed  below,  that  the  CBOE 
adequately  has  addres.<«d  these 
concerns. 

A.  Index-Design  and  Structure 

The  Commission  finds  that  the  Israeli 
Index  is  a  narrow-based  index.  The 
Israeli  Index  is  composed  of  only  fifteen 
securities,  all  of  which  represent  Israeli 
companies.^^-*  Accordingly,  in  light  of 
the  hmited  number  of  stocks  in  the 
Index,  the  Commission  believes  it  is 
proper  to  classify  the  Israeli  Index  as 
narrow-based  and  apply  CBOE's  rules 
goyerning  narrow-based  index  options 
lo  trading  in  the  Index  options-^s 

The  Commission  also  finds  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weightings  of  the  Index's 
component  securities  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  overwhelming      ' 
majority  of  the  components  that 
comprise  the  Index  are  actively  traded, 
with  an  average  daily  trading  volume  for 
the  period  from  October  1. 1993  through 
March  31, 1994,  ranging  from  a  high  of 
750,492  shares  per  cLy  to  a  low  of 
28,444  shares  per  day.  Second,  the 
market  capitalizations  of  the  securities 
in  the  Index  are  very  large,  ranging  from 
a  high  of  S2.08  billion  to  a  low  of 
$124.11  milHon  as  of  March  31, 1994, 
with  the  mean  and  median  being 
$566.83  million  and  $324.83  million, 
respectively.  Third,  although  the  Index 
is  only  comprised  of  fifteen  component 
securities,  no  one  particular  security  or 
group  of  securities  dominates  the  Index. 
Specifically,  no  one  stock  or  ADR 
comprises  more  than  13.12%  of  the 
Index's  total  value  and  the  percentage 
weighting  of  the  five  largest  issues  in 
the  Index  account  for  51.25%  of  the 
Index's  value.^^  Fourth,  at  least  85%  of 


existing  positions  in  such  markets  in  a  cost  effective 
manner.  Moreover,  the  Commission  believes  that 
the  reduced-value  Index  LEAI^.  which  will  be 
traded  on  an  Index  computed  at  one-tenth  the  value 
of  the  Israel  Index,  will  serve  the  needs  of  retail 
investors  by  providing  them  with  the  opportunity 
to  use  a  long-term  option  lo  hedge  their  ponfolios 
from  long-lerm  market  moves  at  a  reduced  cost. 

^< The  reduced-value  l.sra«'li  Index,  which  is 
impaled  of  the  same  component  securities  as  ihe 
Index  and  calculated  by  dividing  the  Index  value 
by  len.  is  identical  lo  the  Israeli  Index. 

^'^  See  supra  notes  17  through  20,  and 
accompanying  text. 

''■  For  an  index  with  a  significantly  greater 
number  of  securities  than  fifteen  components,  the 
Commission  might  come  to  a  different  conclusion 
if  only  a  few  securities  accounted  for  a  significant 
portion  of  the  indeji's  weighting.  Further,  iinn 


the  securities  in  the  Index,  by  weight, 
and  at  least  80%  of  the  number  of 
components  of  the  Index,  must  be 
eligible  for  standardized  options 
trading.  This  proposed  maintenance    . 
requirement  will  ensure  that  the  Index 
is  substantially  comprised  of  options 
eligible  securities.  Fifth,  if  the  CBOE 
increases  the  number  of  component 
securities  to  more  than  twenty  or 
decreases  that  number  to  less  than  ten, 
the  CBOE  will  be  required  to  seek 
Commission  approval  pursuant  to 
Section  19(b)(2)  of  the  Act  before  listing 
new  strike  price  or  expiration  month 
series  of  Israeli  Index  options  and  Index 
LEAPS.  This  will  help  protect  against 
material  changes  in  the  composition  and 
design  of  the  Index  that  might  adversely 
affect  the  CBOE's  obligations  to  protect 
investors  and  to  maintain  fair  and 
orderly  markets  in  Israeli  Index  options 
and  Index  LEAPS.  Sixth,  the  CBOE  will 
be  required  to  ensure  that  each 
component  of  the  Index  is  subject  to  last 
sale  reporting  pursuant  to  Rule  llAa3- 
1  of  the  Act.27  This  will  further  reduce 
the  potential  for  manipulation  of  thi^ 
value  of  the  Index.  Finally,  the 
Commission  bielieves  that  the  expense  of 
attempting  to  manipulate  the  value  of 
the  Israeli  Index  in  any  significant  way 
through  trading  in  component  stocks, 
ADRs,  or  securities  underlying  ADRs 
(options  on  those  securities)  coupled 
with,  as  discussed  below,  existing 
mechanisms  to  monitor  trading  activity 
in  those  securities,  will  help  deter  such 
illegal  activity. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  custonffsa  must  be  in  place 
before  the  tri^di^g  of  sophisticated 
financial  insuUments,  such  as  Israeli 
Index  options  (including  full-value  and 
reduced-value  Israeli  LEAPS),  can 
commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that:  (1)  The  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  bt^ause  the 
Index  options  and  Index  LEAPS  wjII  be 
subject  to  tiie  same  regulatory  regime  as 
the  other  standardized  options  currt  ntly 


index  contained  only  a  few  stocks.  Ihe  Comn'l^'  ^cn 
might  queMion  whether  il  ran  he  traded  as  an  i.-ik'X 
prC'ducl. 
-'See Amendrr.ervi  No.  'i.  supro note  ^. 
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traded  on  the  CBOE 
believes  that  adequate 
place  to  ensure  the 
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C.  Surveillance 
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reduced-value  Index  LEAPS,  on  the 
CBOE  will  not  adversely  impact  the 
underlying  seciurities  markets."  First,  as 
described  above,  for  the  most  part,  no 
one  security  or  group  of  securities 
dominates  the  Index.  Second,  because  at 
least  85%  of  the  numerical  value  of  the 
Index  and  at  least  80%  of  the 
components  of  the  Index  must  be 
accounted  for  by  securities  that  meet  the 
Exchange's  options  hsting  standards, 
and  because  each  of  the  component 
securities  must  be  subject  to  last  sale 
reporting  pursuant  to  Rule  llAa3-l  of 
the  Act,'3  t]ie  component  securities 
generally  will  be  actively-traded,  highly- 
capitalized  securities.  Third,  the  7,500 
contract  position  and  exercise  limits 
applicable  to  Index  options  and  Index 
LEAPS  will  serve  to  minimize  potential 
manipulation  and  market  impact 
concerns.  • 

Lastly,  the  Commission  believes  that 
settling  expiring  Israeli  Index  options 
(including  full-value  and  reduced-value 
Index  LEAPS)  based  on  the  opening 
prices  of  component  securities  is 
consistent  with  the  Act.  As  noted  in 
•other  contexts,  valuing  options  for 
exercise  settlement  on  expiration  based 
bn  opening  prices  rather  than  closing 
prices  may  help  reduce  adverse  effects 
on  markets  for  securities  underlying 
options  on  the  Index.^* 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  3  and  4 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Specifically, 
Amendment  No.  3  provides  that  only 
securities  that  are  subject  to  last  sale 
reporting  pursuant  to  RulellAa3-l  of 
the  Act  and  that  are  traded  in  the  U.S. 
either  on  an  exchange  or  through 
NASDAQ  as  NM  securities  may  be 
added  to  the  Index.  The  Commission 
believes  that  these  requirements 
strengthen  the  customer  protection  and 
surveillance  aspects  of  the  proposal  by 
ensuring  that  the  value  of  the  Index  that 
is  disseminated  is  based  on  the  most    . 
current  component  pricing  information 
and  that  surveillance  will  be  facilitated 
through  the  ISG.^s  Amendment  No.  4 
merely  substitutes  two  of  the  originally 
proposed  components  of  the  Index  with 
two  new  components  that  satisfy  the 


■"  In  addition,  the  CBOE  has  represented  that  the 
CBOE  and  the  OPRA  have  the  necessary  system* 
capacity  to  support  those  new  series  of  index 
options  that  would  result  from  the  introduction  of 
Index  options  and  Index  LEAPS.  See  Memorandum 
from  Joe  Corrigan.  Executive  Director.  OPRA.  to 
Eileen  Smith.  Director.  Product  £)evelopment. 
Research  Department.  CBOE,  dated  February  14. 

1994. 

■*■' See  Amendment  No.  3.  supra  note  5. 
"  See  Securities  Exchange  Act  Release  No.  30944 
(July  21.  1992).  57  FK  33376  (July  28.  1992). 
^^  See  supro  note  21. 


eligibility  and  maintenance  criteria 
discussed  above.  As  a  result,  the 
Commission  believes  that  good  cause 
exists  for  approving  Amendment  Nos.  3 
and  4  on  an  accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
3  and  4.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  File  Number  SR-CBOE-^QS- 
55  and  should  be  submitted  by  (insert 
date  21  days  after  the  date  of  this 
publication]. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-CBOE-93- 
55),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  94-17520  Filed  7-18-94;  8.45  am] 
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Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order  - 
Approving  Proposing  Rule  Change  To 
Amend  Exchange  Rule  95  to  Add  New 
Intra-Day  Trading  Provisions 

)uly  13. 1994. 
L  Introduction 

On  October  28,  1993,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securitie«i 
and  Exchange  Commission  ("SEC"  or 


"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  .Act 
of  1934  ("Act)  1  and  Rule  19b-^ 
thereunder,*  a  proposed  rule  change  to 
amend  Rule  95  ("Discretionary 
Transactions")  to  add  new  intra-dav 
trading  provisions. 

The  proposed  rule  change  was 
published  for  comment  in  Securiti^>s 
Exchange  Act  Release i^o.  33372 
(December  23,  1993),  58  FR  69430 
(December  30, 1993).  Two  comment 
letters  were  received  on  the  proposal.^ 
This  order  approves  the  proposed  rule 
change. 

n.  Description  of  the  Proposal 

Under  Exchange  Rule  95,  and  NYSE 
Floor  broker  cannot  effect  a  transaction 
if  that  broker  has^  discretion  regarding 
the  choice  of  security  to  be  bought  or 
sold;  the  total  amount  of  the  security  to 
be  bought  or  sold;  or  whether  the  ; 
transaction  shall  be  a  purchase  or  a  [sale. 
Currently,  there  are  no  provisions,  in.. 
Rule  95  or  otherwise,  specifically    [ 
governing  the  practice  of  intra-day  I 
trading.  The  term  "intra-dgy  trading" 
refers  to  the  practice  whereby  a  market 
participant  places  orders  on  both  sides , 
of  the  market  and  attempts  to  gamer  the 
spread  by  buying  at  the  bid  and  selling 
at  the  offer. 

The  NYSE  proposes  to  amend  Rule  95 
to  add  new  intra-day  trading  provisions. 
These  provisions,  as  discussed  below, 
wrill  apply  only  when  a  Floor  broker 
simultaneously  represents,  for  the  same 
account,*  market  or  limit  orders  on  both 
sides  (j.e.,  a  buy  order  and  a  sell  order) 
of  a  minimum  variation  market.^ 

Under  the  NYSE  proposal,  if  a  Floor 
broker  acquires  a  position  on  behalf  of 
an  intra-day  trader's  account,  Rule  9S(c) 
will  place  certain  restrictions  on  how  ^ 
the  broker  can  liquidate  or  cover  that 
position  during  the  same  trading      ,  "^ 
session.  Specifically,  the  broker  will' be 


JoiS  U.S.C.  78sfb)(2)  (1988). 

'"  17  CFR  20O  30-3(a)(12)  (1993). 


'15U.S.C78s(b)(l)(1988). 

»17  CFR  24pil9b-4  (1991). 

^  See  letter  from  Daniel  P.  Barry  to  Diana  Lulia- 
Hopson.  Branch  Chief.  Division  of  Market 
Regulation,  SEC  dated  Novemb«- 10,  1993  ('Bkrry 
comment  letter");  and  anoaymous  letter  to  Diana 
Luka-Hopson,  Branch  Chief.  Division  of  Market 
Regulation,  SEC.  received  on  November  18, 1993 
("anonymous  comment  letter"). 

*  For  purposes  of  Rule  95.  the  NYSE  will  define 
the  term  "account"  to  include  any  account  in  vvhich 
the  same  person  or  persons  is  directlv  or  indirectly 
interested.  The  NYSE  has  indicated  that  the  Rule 
95  amendments  will  not  apply  to  a  Floor  broker 
who  simultaneously  represents  an  agency  order  on 
one  side  of  a  minimum  variation  market  and  a 
principal  order  (or  an  agency  order  for  a  different 
"account."  as  defined  above)  on  the  other  side  pf 
the  market.  Telephone  conversation  between 
Donald  Siemer.  Director,  Market  Surveillance. 
NYSE,  and  Beth  Stekler.  Attorney.  Division  of 
Market  Regulation.  SEC,  on  March  9,  1994. 

'  NYSE  Rule  62  sets  forth  the  minimum  variation 
permitted  for  sectirities  traded  on  the  Exchange!. 
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"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act)  1  and  Rule  19b-4 
thereunder,*  a  proposed  rule  chanj^e  to 
amend  Rule  95  ("Discretionary 
Transactions")  to  add  new  intra-dav 
trading  provisions. 

The  proposed  rule  change  was 
published  for  comment  in  Securiti«ts 
Exchange  Act  Release  J^o.  33372 
(December  23, 1993),  58  FR  69430 
(December  30, 1993).  Two  comment 
letters  were  received  on  the  proposal. ^ 
This  order  approves  the  proposed  rule 
change. 

n.  Description  of  the  Proposal 

Under  Exchange  Rule  95,  and  N\|SE 
Floor  broker  cannot  effect  a  transaction 
if  that  broker  has  discretion  regarding 
the  choice  of  security  to  be  bought  or 
sold;  the  total  amount  of  the  security  to 
be  bought  or  sold;  or  whether  the 
transaction  shall  be  a  purchase  or  a  sale. 
Currently,  there  are  no  provisions,  in. 
Rule  95  or  otherwise,  specifically 
governing  the  practice  of  intra-day 
trading.  The  term  "intra-day  trading" 
refers  to  the  practice  whereby  a  marfcet 
participant  places  orders  on  both  sides . 
of  the  market  and  attempts  to  gamer  the 
spread  by  buying  at  the  bid  and  selling 
at  the  offer. 

The  NYSE  proposes  to  amend  Rule  95 
to  add  new  intra-day  trading  provisions. 
These  provisions,  as  discussed  below, 
vvrill  apply  only  when  a  Floor  broker 
simultaneously  represents,  for  the  same 
account,*  market  or  limit  orders  on  both 
sides  (j.e.,  a  buy  order  and  a  sell  order) 
of  a  minimum  variation  market.^ 

Under  the  NYSE  proposal,  if  a  Floor 
broker  acquires  a  position  on  behalf  of 
an  intra-day  trader's  account.  Rule  95(c) 
will  place  certain  restrictions  on  how 
the  broker  can  liquidate  or  cover  that 
position  during  the  same  trading 
session.  Specifically,  the  broker  will  be 


•  15  U.S.C  78s(b)(l)  (1988).  ,  | 

M7CFR24ai9b-4(199l).  | 

^  See  letter  from  Daniel  P.  Barry  to  Diana  Lul^a- 
Hopson.  Branci)  Chief.  Division  of  Market 
Regulation,  SEC  dated  Novemb«- 10,  1993  ('•BarT>- 
comment  letter");  and  anoajTnous  letter  to  Diana 
Luka-Hopson,  Branch  Chief.  Division  of  Market 
Regulation,  SEC,  received  on  November  18, 1993 
("anonymous  conunent  letter"). 

"  For  purposes  of  Rule  95.  the  NYSE  will  define 
the  term  "account"  to  include  any  account  in  vyhich 
the  same  person  or  persons  is  directly  or  indirectly 
interested.  The  NYSE  has  indicated  that  the  Rule 
95  amendments  will  not  apply  to  a  Floor  broker 
who  simultaneously  represents  an  agency  order  on 
one  side  of  a  minimum  variation  market  and  a 
principal  order  (or  an  agency  order  for  a  different 
"account,"  as  defined  above)  on  the  other  side  of 
the  market.  Telephone  conversation  between 
Donald  Siemer.  Director,  Market  Surveillance,  | 
NYSE,  and  Beth  Stekler.  Attorney.  Division  of 
Market  Regulation,  SEC,  on  March  9, 1994. 

*  NYSE  Rule  62  sets  forth  the  minimum  variation 
permitted  for  securities  traded  on  the  Exchange. 


required  to  obtain  a  new  liquidating 
order  (i.e.,  one  enteredsubsequent  to 
the  acquisition  of  the  contra-side 
position)  from  his  or  her  customer. «> 
Thereafter,  proposed  Rule  95(d)  will 
require  that  the  Floor  broker  must 
execute  the  liquidating  order  entered 
pursuant  to  Rule  95(c)  before  he  or  she 
can  execute  any  other  order  for  the  same 
account  on  the  same  side  of  the  market 
as  that  liquidating  order.'  Neither 
provision  of  Rule  95,  however,  will 
apply  to  the  execution  of  an  order  to 
liquidate  or  cover  a  position  carried 
over  from  a  previous  trading  session;  a 
position  assumed  as  part  of  a  strategy 
relating  to  bona  fide  arbitrage;  or  a 
position  assumed  in  reliance  on  the 
exemption  for  block  positioners.* 

Finally,  the  Exchange  proposes  to 
clarify  its  existing  rule  prohibiting 
members  from  handling  discretionary 
transactions.^  In  particular.  Paragraph 
95.30  provides  examples  of  what  types 
of  orders  a  broker  can  handle 
simultaneously,  without  violating  Rule 
95 's  prohibition  against  a  broker 
choosing  whether  a  transaction  will  be 
a  purchase  or  a  sale. 

The  NYSE  states  that  the  amendments 
to  Rule  95  are  intended  to  address 
trading  situations  where  a  Floor  broker 
may  be  perceived.as  having  an 
advantage  over  other  market 
participants  in  that  he  or  she  may  be 


^To  obtain  a  new-order,  the  Floor  broker  must 
leave  the  trading  Crowd.  The  new  liquidating  order 
must  be  time-recorded  upstairs  (if  initially  received 
there)  and  upon  receipt  on  the  trading  Floor. 
Telephone  conversation  between  Donald  Seimer. 
Director,  Market  Surveillance.  NYSE,  and  Beth 
Stekler,  Attorney.  Division  of  Market  Regulation. 
SEC,  on  March  9, 1994.  The  new  order  must  be 
marked  "BC"  for  a  buy  order  to  cover  a  short 
position,  or  "SLQ"  for  a  sell  order  to  liquidate  a 
long  position. 

'  Paragraph  95.20  contains  the  following  example: 

In  a  minimum  variation  market,  a  Floor  broker 
simultaneously  represents  a  5,000  share  buy  order 
and  a  5.000  share  sell  short  order  for  the  same 
account.  If  the  broker  sells  2.000  shares  short,  he 
or  she  must  obtain  a  2,000  share  "BC  order  to 
cover  that  position  that  day.  Until  the  "BC"  order 
has  been  executed,  and  the  short  position  has  been 
unwound,  the  broker  cannot  execute  any  part  of  the 
original  S.tXK)  share  buy  order. 

For  discussion  of  exceptions  to  the  above 
requirements,  see  infra,  note  8  and  accompanying 
text. 

.  »  Under  the  circumstances  described  above,  see 
supra  note  7,  the  broker  has  carried  a  2.000  share 
short  position  over  from  a  previous  trading  session. 
If  the  broker  sells  3,000  shares  short,  he  or  she  still 
must  obtain  a  3.000  share  "BC"  order  to  cover  that 
position  that  day.  However,  in  this  case,  2.000 
shares  of  the  original  5,000  share  buy  order  may  be 
executed  to  cover  the  carry-over  position. 
Thereafter,  the  "BC"  order  must  be  executed,  and 
the  short  position  unwound,  before  the  broker  can 
execute  the  balance  of  the  original  buy  order. 

"Telephone  conversation  between  Brian 
McNamara,  Managing  Director,  Market 
Surveillance,  NYSE,  and  Beth  Stekler,  Attorney, 
Division  of  Market  Regulation.  SEC.  on  November 
19. 1993. 


able  to  trade  for  the  same  customer 
without  leaving  the  Crowd.  According 
to  the  NYSE,  by  requiring  the  entrv  of 
a  new  liquidating  order,  these 
amendments  can  be  expected  to 
minimize  any  such  perceived 
advantage.  The  Exchange  states  that  the 
basis  under  the  Act  for  the  proposed 
rule  change  is  the  requirement  under 
Section  6(b)(5)  that  an  Exchange  have 
rules  that  are  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

III.  Comments  Received  and  NYSE 
Response 

The  Commission  received  two 
comment  letters  on  the  proposed  rule 
change,  one  from  a  public  customer  who 
trades  stocks  on  the  NYSE  and  another 
from  an  anonymous  NYSE  employee.'" 
These  letters  raise  various  issues  and 
concerns  with  respect  to  the  NYSE 
proposal. 

In  his  letter,  Mr.  Barry,  the  public 
customer,  recommends  that  the 
proposed  rule  change  be  disapproved 
and  argues  that  the  amendments  to  Rule 
95  are  anti-competitive.  The  commenter 
provides  two  examples  in  support  of  his 
position.  In  the  first  scenario,  an 
individual  investor  places  buy  and  sell 
orders  at  the  minimum  variation  with  a 
"two-dollar  broker;"  there  are  no  orders 
on  the  specialist's  limit  order  book  at 
the  best  bid  or  offer.  The  Barry  comment 
letter  asserts  that,  under  the  NYSE 
proposal,  the  specialist  could  freely  buy 
and  sell  at  the  minimum  variation  for 
his  own  account,  but  the  individual 
investor  could  not  do  so.  According  to 
the  commenter,  this  is  equivalent  to 
allowing  the  specialist  to  trade  ahead  of 
public  orders  on  the  book. 

In  the  second  scenario,  the 
commenter  begins  from  the  premise  that 
NYSE  limit  order  books  (particularly  for 
bond  funds,  which  he  contends  are  the 
focus  of  the  proposed  amendments  to 
Rule  95)  are  dominated  by  large  orders 
of  other  specialists.  His  letter  states  that, 
as  a  result,  the  public  must  wait  behind 
the  professionals  or  use  two-dollar 
brokers.  From  the  commenter's 
perspective,  the  NYSE  proposal  will 
allow  those  market  participants  with  the 
most  resources  to  continue  to  engage  in 
minin\um  variation  trading,  but  will 
force  two-doJlar  brokers  and  their  retail 
customers  out  of  the  "game"  through 
regulation. 

The  Barry  comment  letter  also  argues 
that,  if  there  is  a  problem  with 
minimum  variation  trading,  the  practice 


'See supra,  npie  3. 
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The  NYSE  responded  to  the  issues 
raised  by  the  two  comment  letters." 
First,  in  response  to  Mr.  Barry's 
concerns  about  the  proposal's  effect  on 
public  customers,  the  NYSE  contends 
that  the  amendments  to  Rule  95  are  not 
intended  to  preclude  individual 
investors,  or  anyone  else,  from  engaging 
in  the  practice  of  minimum  variation 
trading.  In  this  regard,  the  NYSE  notes 
that  no  distinction  is  made  between 
orders  entered  by  individuals  and  those 
entered  by  so-called  professionals. 

According  to  the  NYSE  response 
letter,  the  proposed  amendments  are 
intended  to  address  the  perception  that 
a  Floor  broker,  who  simultaneously 
represents  buy  and  sell  orders  at  the 
minimum  variation  for  the  same 
customer,  may  have  an  advantage  over 
other  market  participants,  such  as 
individual  investors,  because  that 
broker  can  trade  on  both  sides  of  the 
market  without  leaving  the  Crowd.  The 
NYSE  argues  that,  by  requiring  the 
broker  to  obtain  a  new  liquidating  order, 
the  proposed  rule  change  should 
minimize  any  such  possible  advantage  - 
from  the  intra-day  trading  strategy,  and 
thus  should  enhance  investors' 
confidence  in  the  fairness  and 
orderliness  of  the  Exchange  market. 

The  NYSE  letter  also  responds  to  the 
anonymous  commentator's  concerns 
about  its  internal  rule  development 
process.  The  NYSE  states  that  the 
amendments  to  Rule  95  were  developed 
by  an  advisory  committee  to  the 
E.xchange  Board  that  included 
representatives  from  all  major 
constituent  groups.  That  panel's 
recommendations  were  reviewed  by  the 
Floor  trading  community  and  the 
appropriate  constituent  committees, 
before  being  approved  by  the~Board  and 
authorized  for  filing  with  the 
Commission.  In  the  NYSE's  opinion,  all 
major  constituent  groups  had  the 
opportunity  to  contribute  to  the  rule 
development  process,  and  the  proposal 
that  was  submitted  to  the  Commission 
reflects  a  consensus  among  their  views. 

rV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). '^  in 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 


' '  See  letter  from  James  E.  Buck.  Senior  Vice 
Presidont  and  Secretary.  NYSE,  to  Sandra  Sciole. 
Special  Counsel.  Division  of  Market  Regulation. 
SEC.  dated  March  16. 1994  ("NYSE  rcspotise 
letter"!. 

'^ISU.S.C.  §78f{b)(198«). 


6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promotejust 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

The  Commission  previously  has 
recognized  that  it  is  not  inconsistent 
with  the  Actfor  a  self-regulatoiy 
organization  ("SRO")  to  fimit  certain 
types  of  trading  activity  in  order  to 
minimize  interference  with  the 
execution  of  public  customer  orders  and 
preserve  the  quality  of  its  market. '^  The 
NYSE  believes  that  intra'day  trading 
constitutes  activity  that  can  interfere 
with  public  customer  orders  and  present 
the  perception  of  an  unfairness  trading 
advantage  to  larger  market  participants. 
Under  current  NYSE  rules,  orders  for 
the  account  of  intra-day  traders  can 
compete,  often  on  equal  footing,  with 
orders  for  the  accoimt  of  retail 
investors.'-*  To  the  e.xtent  that  the  public 
may  have  to  share  incoming  order  flow 
with  intra-day  traders,  customer  orders 
may,  on  the  whole,  be  allotted  fewer 
shares  than  they  otherwise  would 
receive. 

The  Commission  believes  that  it  is  not 
unreasonable  for  the  NYSE  to  be 
concerned  about  the  impact  of  such 
trading  on  public  participation  in  its 
market.  Intra-day  traders  place  orders  on 
both  sides  of  the  market;  by  executing 
one  order  immediately  after  the  other, 
their  floor  broker  can  gamer  the  spread 
for  them  without  ever  leaving  the 
trading  crowd.  The  NYSE  argues,  and 


'^See.  e.g..  Securities  Exchange  Act  Releases  Nos. 
33678  (February  24. 1994).  59  FR  10192  (March  3. 
1994)  (File  No.  SR-NYSE-92-13)  (approving  NYSE 
proposal  to  identify  and  preclude  thie  use  of  certain 
odd-lot  trading  practices,  including  intra-day 
trading,  that  the  NYSE  Ixilieves  are  inconsistent    ' 
with  the  purpose  of  its  odd-lot  order  execution 
system):  and  25842  (Jyne  23.  1968).  53  FR  24539 
(June  29.  1988)  (File  No.  SR-NYSE-87-18) 
(approving  NYSE  telephone  policy  which,  among 
other  things,  prohibits  members  from  using  portable 
telephones  on  the  Exchange  floor,  on  the  grounds 
that  such  a  large  time  and  place  advantage  for 
relatively  few  large  investors  could  create  a 
perception  of  unCdimess  or  inequality). 

'*  NYSE  Rule  72  provides  for  the  manner  in 
which  bids  and  offers  at  the  same  price  will  be 
sequenced  for  execution.  A  member  who  makes  the 
first  bid  or  offer  at  a  particular  price  has  "priority" 
at  that  price,  which  means  that  the  memtier  is  the 
first  one  in  the  market  entitled  to  receive  an 
execution  at  that  price.  If  no  member  can  claim 
priority,  all  members  who  are  bidding  or  offering 
at  a  particular  price  are  deemed  to  be  on  "parity" 
with  each  other,  or  pquivsleni  in  status.  When 
members  are  on  parity,  a  member  whose  bid  or  offer 
is  larger  than  other  bfds  or  offers  may  claim 
"precedence  t>ased  on  size"  and  thereby  be  entitled 
to  the  next  execution  at  that  price. 

Accordingly,  if  size  precedence  is  not  invoked, 
ofders  for  the  account  of  intra-<iay  traders  (except 
for  those  orders  required  to  yield  pursuant  to 
Section  iKaJdKC)  of  the  Act  and  the  rules 
thereunder)  may  be  on  parity  with  public  customcT 
orders. 


the  Commission  agrees,  that  such 
"instantaneous  representation"  may 
create  a  perception  that  intra-day  traders 
have  a  time  and  place  advantage  over 
other  market  participants.  Such  a  time 
and  place  advantage  has,  in  the  past,  led 
the  Commission  to  place  restrictions  on 
members' floor  trading.'' 

After  careful  review,  the  Commission 
has  concluded  that  the  NYSE  proposal 
could  minimize  intra-day  traders' 
perceived  time  and  place  advantage, 
thereby  enhancing  investors'  confidence 
in  the  fairness  and  orderfiness  of  the 
Exchange  market.  Underthe  jvoposed 
amendments  to  Rule  95,  market 
participants  whose  conduct  reasonably 
suggests  that  they  are  engaged  in  intra- 
day  trading  activity  will  be  subject  to 
certain  new  requirements.  Specifically, 
a  floor  broker  who  acquires  a  position 
for  an  account,  while  simuhaneously 
representing  orders  at  the  minimum 
variation  for  that  same  account,  will  be 
required  to  obtain  a  new  order  to 
liquidate  or  cover  that  position  during 
that  trading  session.  This,  in  effect, 
forces  the  broker  to  leave  the  trading 
Crowd  and  re-establish  contact  with  the 
customer,  thus  ending  the  broker's 
continuous  representation  of  orders  at 
the  trading  post.  This  extra 
responsibility  will  dampen  the  ability  of 
floor  brokers  to  represent  two-sidet} 
orders  of  intra-day  traders. 

The  Commission  agrees  with  the 
NYSE  that  this  restriction  will  lessen 
the  perception  that  professionals  or 
institutional  participants  have  a  large 
time  and  place  advantage  over  smajl 
public  customers.  Intra-day  trading  in  a 
strategy  employed  by  professionals  or 
sophisticared  traders.  Intra-day  orders 
can  crowd-out  small  customer  limit 
orders  and  delay  or  prevent  their    1 
execution.  This  provides  the  perception 
that  public  customer  orders  are  beirtg 
disadvantaged  by  the  time  and  plaas 
advantage  of  intra-day  traders.  By 
lessening  this  advantage,  the  NYSE 
proposal  should  increase  public 
confidence  in  the  market. 

The  Commission  also  notes  that  the 
NYSE  proposal  is  very  limited  in  scope. 
It  does  not  prohibit  any  market         I 
participant  from  engaging  in  minimum 
variation  trading.  Rather,  the 
amendments  to  Rule  95  are  narrowly 
drafted  to  ensure  that  mark^ 
participants  are  not  receiving  an  un^ue 
advantage  from  the  method  in  which 
they  engage  in  such  trading  activity. 

Moreover,  in  the  Commission's 
opinion,  the  NYSE  proposal  contains 
sufficient  safeguards  to  ensure  that  the 
new  requirements  will  not  impinge 
upon  bona  fide  short-term  trading 


■''See.  e.g.,  SEC  Rule  tlal-i(T). 
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the  Commission  agrees,  that  such 
"instantaneous  representation"  may 
create  a  perception  that  intra-day  traders 
have  a  time  and  place  advantage  over 
other  market  participants.  Such  a  time 
and  place  advantage  has,  in  the  past,  led 
the  Commission  to  place  restrictions  on 
members' floor  trading." 

After  careful  review,  the  Commission 
has  concluded  that  the  NYSE  proposal 
could  minimize  intta-day  traders' 
perceived  time  and  place  advantage, 
thereby  enhancing  investors'  confidence 
in  the  fairness  and  orderliness  of  the 
Exchange  market.  Underthe  {voposed 
amendments  to  Rule  95,  market 
participants  whose  conduct  reasonably 
suggests  that  they  are  engaged  in  intra- 
day  trading  activity  will  be  subject  to 
certain  new  requirements.  Specifically, 
a  floor  broker  who  acquires  a  position 
for  an  account,  while  simuhaneously 
representing  orders  at  the  minimum 
variation  for  that  same  account,  will  be 
required  to  obtain  a  new  order  to 
liquidate  or  cover  that  position  during 
that  trading  session.  This,  in  effect, 
forces  the  broker  to  leave  the  trading 
Crowd  and  re-establish  contact  with  the 
customer,  thus  ending  the  broker's 
continuous  representation  of  orders  at 
the  trading  post.  This  extra 
responsibility  will  dampen  the  ability  of 
floor  brokers  to  represent  two-sided 
orders  of  intra-day  traders.  ' 

The  Commission  agrees  with  the 
NYSE  that  this  restriction  will  lessen 
the  perception  that  professionals  or 
institutional  participants  have  a  large 
time  and  place  advantage  over  small 
public  ciistomers.  Intra-day  trading  in  a 
strategy  employed  by  professionals  or 
sophisticared  traders.  Intra-day  orders 
can  crowd-out  small  customer  limit 
orders  and  delay  or  prevent  their 
execution.  This  provides  the  perception 
that  public  customer  orders  are  beihg 
disadvantaged  by  the  time  and  placi 
advantage  of  intra-day  traders.  By 
lessening  this  advantage,  the  NYSE 
proposal  should  increase  public       1 
confidence  in  the  market. 

The  Commission  also  notes  that  the 
NYSE  proposal  is  very  limited  in  scope. 
It  does  not  prohibit  any  market         [ 
participant  from  engaging  in  minimimi 
variation  trading.  Rather,  the 
amendments  to  Rule  95  are  narrowly 
drafted  to  ensure  that  market 
participants  are  not  receiving  an  uh^ue 
advantage  from  the  method  in  which 
they  engage  in  such  trading  activity. 

Moreover,  in  the  Commission's 
opinion,  the  NYSE  proposal  contains 
sufficient  safeguards  to  ensure  that  the 
new  requirements  will  not  impinge 
upon  bona  fide  short-term  trading 


strategies.  In  this  regard,  the 
Commission  notes  that  these  provisions 
of  Rule  95  will  not  apply  in  certain 
situation  where  orders  have  been  placed 
on  both  sides  of  a  minimum  variation 
market  for  purposes  unrelated  to  intra- 
day  trading.i6 

Similarly,  the  Commission  believes 
that  Para^ph  95.30.  by  providing 
specific  examples  of  the  types  of  orders 
a  Floor  broker  may,  and  may  not. 
represent  simultaneously,  will  clarify 
the  NYSE's  pohcy  regarding 
discretionary  transactions.  In  the 
Commission's  opinion,  this  should 
facilitate  the  Exchange's  efforts  to  detect 
and  deter  violations  of  Rule  9.5. 

Finally,  the  Commission  does  not 
agree  with  the  commenters'  arguments 
in  opposition  to  the  proposed  rule 
change.  As  part  of  its  review  of  the 
NYSE  proposal,  the  Commission 
specifically  evaluated  the  possible 
effects  on  small  public  customer  orders. 
The  Commission  is  not  persuaded  that 
the  amendments  to  Rule  95  were 
intended  to  disadvantage  public 
customers.  In  fact,  the  opposite  is  the 
case.  As  a  practical  matter,  public 
customers  will  be  a  main  beneficiary  if 
the  Rule  95  amendments  successfully 
enhances  the  perception  of  fairness  of 
the  Exchange  market  and  the  ability  of 
public  customer  limit  orders  to  be 
executed. 

In  regard  to  the  comment  letters* 
allegations  about  the  influence  certain 
Exchange  constituencies  may  have 
exerted  on  the  rule  development 
process,  the  Commission  is  satisfied 
with  the  NYSE's  response."  In  light  of 
the  Exchange's  representations  and  all 
available  facts,  the  Commission  has  no 
basis  to  conclude  that  the  NYSE  did  not 
follow  proper  procedures  in  the 
development,  approval  and  submission 
of  the  proposed  rule  change. 

In  sum,  although  the  Commission 
recognizes  that  there  may  be  a  variety  of 
approaches  to  address  the  concerns 
raised  by  intraday  trading,  the 
Commission  believes  that  the  proposed 
rule  change  adequately  balances  the 
needs  of  market  participants  to 
effectuate  their  trading  strategies 
unhampered,  wdth  concerns  about  the 
potential  for  certain  market  participants 


to  have  unfair  time  and  place 
advantages  by  using  Floor  brokers  to 
gamer  the  spread  in  minimum  variation 
markets.  For  these  reasons,  as  discussed 
more  fiiUy  above,  the  Commission  finds 
that  the  new  intra-day  trading 
provisions  of  Rule  95  are  consistent 
with  the  Act  in  that  they  will  further  the 
protection  of  investors  and  the  public 
interest  and  will  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market. 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,»»  that  the 
proposed  rule  change  (SR-NYSE-93- 
40)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aulhority.'s 

Margaret  H.  McFariand. 

Deputy  Secretary. 

|FR  D*x;.  94-17430  Filed  7-18-94,  8:45  amj 
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"See,  e.g..  note  8  and  accompanying  te?». 

' '  In  particular,  the  Commission  has  not  been 
persuaded  by  the  commenters'  allegations  regarding 
the  NYSE's  motives  lot  allowing  specialists  to 
continue  to  garner  the  bid-ask  spread.  Specialists 
differ  firom  intra-day  traders  in  two  respects.  First, 
specialists  are  under  a  continuous  obligation  to 
maintain  fair  and  orderiy  markiBls  artd  are  subject 
to  affirmative  and  negative  market  n»king 
responsibilities.  Their  ability  to  quote  a  two-sided 
market  is  integral  to  their  market  making  function. 
Second,  they  are  required  to  yield  to  public 
"customer  orders  in  all  circunistancps. 


(Release  Ho.  34-34351;  Inlefnational  Series 
Release  No.  680;  fUe  No.  SR-OCC-94-05] 

Self-Regulatory  Organizattons;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  Inverse  Foreign  Currency 
Options  and  Inverse  Cross-rate 
Foreign  Currency  Options 

July  1.2. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
May  13. 1994.  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11.  and 
III  below,  which  Items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  ft-om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of. 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  accommodate  within  OCC's 
existing  By-Laws  and  Rules  the 
clearance  and  settlement  of  inverse 
foreign  currency  options  and  inverse 
cross-rate  foreign  currency  options. 


'»  15  U.S.C.  78s(bM2)  (1988). 

'"  17  CFR  200.3O-3(aMl2)  (1991). 

'15  U.S.C  78s  (19881. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  thfe  Proposed  Rule 
Change  I 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.|The  text  of  these 
statements  may  be  examined  at  the 
places  sp)ecified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  sjuch  statements. 

A.  Self -Regulatory  Org  mization's 
Statement  of  the  Purpt  >se  of,  and 
Statutory  Basis  for,  tht  Proposed  Rule 
Change 

The  purpose  of  the  f  roposed  rule 
change  is  to  accommoi  late  within  OCC's 
existing  By-Laws  and  1  lules  the 
clearance  and  settlemejnt  of  inverse 
foreign  currency  and  cross-rate  foreign 
currency  options  proposed  for  trading 
by  the  Philadelphia  Stbck  Exchange 
("PHLX").2  Trading  infthese  inverse 
foreign  currency  and  cross-rate  foreign 
currency  options  will  be  offered  through 
the  PHLX's  customizec  option  facility. 

As  explained  in  the  'HLX  proposal, 
existing  foreign  curren  :y  option 
contracts  are  quoted  ir  U.S.  dollars 
("USDs"),  premium  is  laid  in  USDs, 
and  the  foreign  curreni  y  is  delivered 
upon  exercise.  The  pre  posed  inverse 
foreign  currency  option  contracts  will 
be  quoted  in  the  foreig  i  currency, 
premium  will  be  paid  :  n  the  foreign 
currency,  and  U.S.  dol  ars  will  be 
delivered  upon  exercis  b.  For  instance, 
the  existing  French  fra  ic  ("FF")/USD 
foreign  currency  optioi  i  contract  is 
quoted  in  USD,  premii  m  is  paid  in 
USD,  and  FF  are  deliv(  red  upon 
exercise.  Whereas  the  :  nverse  USD/FF 
contract  will  be  quotec  in  FF,  the 
premium  will  be  paid  i  n  FF,  and  USD 
will  be  dehvered  upon  exercise. 

The  proposed  invers ;  cross-rate 
foreign  currency  optioi  i  contract  will  be 
the  inverse  of  existing  Toss-rate  foreign 
currency  option  contra  :ts.  For  instance, 
the  existing  Deutsche  r  lark  ("DM")/ 
Japanese  Yen  ("JY")  cofitract  is  quoted 
in  JY.  premium  is  paid  in  JY,  and  DM 
are  delivered  upon  exe  -cise.  Whereas 
the  inverse  contract,  th ;  JY/DM 
contract,  will  be  quote(  in  DM. 
premium  will  be  paid  i  i  DM.  and  JY 
will  be  the  deliverable 
other  inverse  cross-rate  I 
contracts  will  be  the  Dl  /l/British  poUnd 
("BP")  and  the  JY/BP  c  jntracts. 


■'  For  a  description  of  the  PrtLX 
change,  refer  to  Securities  Exi  hange 
No.  34308  (July  5.  1994).  59  F  ? 
PHLX-94-181  (notice  of  filin^of 
change). 


proposed  rule 
Act  Release 
35551.  [File  No.  SR- 
proposed  rule 


From  a  clearance  and  settlement 
perspective,  inverse  foreign  currency 
and  cross-rate  foreign  currency  options 
will  be  processed  and  margined  like 
existing  foreign  currency  and  cross-rate 
foreign  currency  option  contracts  and  in 
accordance  with  existing  banking 
arrangements.  Accordingly,  only  a  few 
of  OCC's  By-Laws  and  Rules  need  to  be 
adjusted  to  accommodate  inverse 
foreign  currency  options  and  inverse 
cross-rate  foreign  currency  options.  A 
description  of  those  proposed  changes 
follows. 

A  definition  of  currency  is  being 
added  to  Article  I,  Section  1 
("Definitions")  of  OCC's  By-Laws.  The 
proposed  definition  of  currency  will 
include  any  standard  unit  of  the  official 
medium  of  exchange  of  a  sovereign 
government  including  the  European 
Currency  Unit  ("ECU").  The  addition  of 
the  term  currency  is  necessary  in  order 
to  clarify  that  with  the  addition  of 
inverse  contracts  the  price  quote,  the 
premium  to  be  paid,  and  the  deliverable 
or  underlying  currency  for  a  foreign 
currency  option  contract  will  in  some 
cases  be  in  terms  of  USDs  and  in  other 
cases  will  be  in  terms  of  a  foreign 
currency.  For  example,  existing  foreign 
currency  options  are  quoted  in  USDs, 
premium  is  paid  in  USDs,  and  a  foreign 
currency  is  the  deUverable  or 
underlying  currency.  Whereas  in  the 
case  of  inverse  foreign  currency  options, 
the  price  will  be  quoted  in  a  foreign 
currency,  premium  will  be  paid  in  a 
foreign  currency,  and  USDs  will  be  the 
underlying  or  deliverable  currency. 
Accordingly,  where  appropriate, 
references  to  foreign  currency  in  OCC's 
By-Laws  and  Rules  as  the  deliverable  or 
the  underlying  currency  for  a  foreign 
currency  option  contract  and  references 
to  USDs  as  the  trading  currency  for  a 
foreign  currency  option  contract  are  in 
many  cases  being  changed  to  the  more 
general  term  currency.  Other  references 
to  foreign  currency  or  to  USDs  are  being 
changed,  where  appropriate,  to  the  more 
generic  terms  trading  currency, 
underlying  currency,  price,  or 
settlement  amount. 

The  term  trading  currency  in  Article 
I.  Section  1  of  OCC's  By-Laws  is  being 
amended.  The  amended  definition  of 
trading  currency  will  be  the  currency 
(i.e.,  rather  than  the  foreign  currency)  in 
which  premium  and/or  exercise  prices 
are  denominated  for  a  class  of  foreign 
currency  options  or  cross-rate  foreign 
currency  options.  The  proposed  changes 
will  clarify  that  the  two  components  of 
the  trading  currency,  the  premium  and 
the  exercise  price,  may  be  either  a 
foreign  currency  or  USDs.  Because 
PHLX  is  proposing  to  offer  percentage 
quoting  for  all  customized  foreign 


currency  options,  the  premium  and  the 
exercise  price  will  not  longer  always  be 
in  the  same  currency.  In  addition,  the 
term  trading  currency  is  being  deleted 
fitim  Article  XX  ("Cross-Rate  Foreign 
Currency  Options"),  Section  1  of  OCC's 
By-Laws  because  that  term  will  be 
defined  in  Article  I,  Section  1.  A 
definition  of  underlying  currency  also  is 
being  added  to  Article  I,  Section  1,  and 
is  being  deleted  from  the  Definition 
Sections  of  Article  XV  ("Foreign 
Currency  Options")  and  Article  XX. 

A  definition  of  settlement  time  is 
being  added  to  the  Definition  Section  of 
Article  XV.  In  order  to  accommodate 
inverse  foreign  currency  options,  such 
definition  will  distinguish  between  the 
settlement  time  for  foreign  currency 
options  settling  in  the  United  States  and 
foreign  currency  options  settling  outside 
the  United  States.  Specifically,  foreign 
currency  options  setting  in  the  United 
States  will  settle  at  9:00  A.M.  Central 
Time  (10:00  A.M.  Eastern  Time)  on  the 
first  business  day  immediately 
following  the  day  on  which  OCC 
receives  a  report  of  a  matched  trade 
with  respect  to  such  transaction  from 
the  exchange  on  which  such  transaction 
was  effected.  Foreign  currency  options 
settling  outside  the  United  States  will 
settle  at  11:00  A.M.  local  time  in  the 
country  of  origin  of  the  trading  currency 
or  at  such  other  time  as  OCC  may 
specify  on  the  first  foreign  businessday 
in  that  country  immediately  following 
the  day  on  which  OCC  receives  a  report 
of  a  matched  trade  with  respect  to  such 
transaction  from  the  exchange  on  which 
such  transaction  was  effected.  Because 
of  this  difference  in  settlement  times, 
the  definition  of  settlement  time  in 
Article  I.  Section  1  is  being  amended  to 
clarify  that  such  time  does  not  apply  to 
foreign  currency  option  settling  outside 
the  United  States. 

The  definition  of  the  term  class  of 
options  in  the  Definitions  Sections  of 
Article  XV  and  Article  XXH  ("Cash- 
Settled  Foreign  Currency  Options")  is 
being  amended  to  provide  that  with 
respect  to  foreign  currency  and  cash- 
settled  foreign  currency  options,  a  class 
of  options  means  all  option  contracts  of 
the  same  type  and  style  covering  the 
same  underlying  currency  and  having 
the  same  unit  of  trading  and  the  same 
trading  currency.  Under  this  amended 
definition,  existing  foreign  currency 
contracts  covering  the  same  underlying 
foreign  currency  will  be  in  one  class, 
and  the  inverse  contracts,  which  will 
have  a  different  trading  currency,  will 
be  in  another  class.  For  example,  all 
USD/FF  contracts  will  be  in  one  class  of 
options,  and  all  FF/USD  contracts  will 
be  in  another  class. 


Language  respecting  the  netting      i 
scheme  for  foreign  currency  option 
settlement  obligations  in  Rule  1605    j 
("Allocation  of  Exercise  Settlement 
Obligations  With  Respect  to  Foreign 
Currency  Options")  is  being  amended  to 
accommodate  inverse  foreign  currency 
options.  Specifically,  the  proposed 
changes  to  Rule  1605(aM2)  will  clarify 
that  netting  will  first  occur  within  the 
same  class  of  options  (as  is  currently 
done).  However,  in  accordance  with  the 
proposed  modifications  to  the  definition 
of  class  of  options  in  order  to  be  in  the 
same  class  the  options  must  have  the 
same  trading  currency  in  addition  to 
being  of  the  same  type  and  covering  the 
same  unit  of  trading  of  the  same 
currency.  The  proposed  changes  to  Rule 
1605(a)(3)  will  clarify  that  following  the 
netting  of  settlement  obligations  within 
a  class,  netting  will  occur  across  classes 
(as  is  currently  done)  of  foreign 
currency  and  inverse  foreign  currency 
options.  ! 

The  Introduction  to  Chapter  XVI. 
which  governs  foreign  currency  options, 
is  being  amended  to  clarify  that  with  the 
introduction  of  inverse  foreign  currency 
options,  the  rules  of  that  chapter  will  be . 
applicable  only  to  option  contracts 
where  either  the  trading  currency  or  the 
underlying  seciuity  is  a  foreign  currency 
and  the  other  side  of  the  contract  is     i 
USDs.  Likewise,  the  Introduction  to     ' 
Chapter  XXIII,  which  governs  cash- 
settled  foreign  currency  options,  is 
being  amended  to  clarify  that  with  the 
introduction  of  inverse  options,  the 
rules  of  that  chapter  will  be  applicable 
only  to  cash-settled  option  contracts 
where  either  the  trading  currency  or  t^e 
underlying  security  is  a  foreign  i 

currency.  Finally,  the  Introduction  to 
Chapter  XXI,  which  governs  cross-rate 
foreign  currency  options,  is  being 
amended  to  clarify  that  with  the 
commencement  of  percentage  quoting,' 
premium  and  exercise  prices  of  cross^ 
rate  foreign  currency  options  will  not 
always  be  in  the  same  currency. 

The  proposed  rule  change  is 
consistent  with  the  purposes  and  the 
requirements  of  Section  17A  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  because  it  will  provide  for  the 
prompt  and  accurate  settlement  of 
transactions  in  inverse  foreign  currency 
and  cross-rate  foreign  currency  options 
and  will  provide  for  the  safeguarding  of 
related  securities  and  funds.  The 
proposed  rule  change  meets  such 
requirements  by  establishing  a 
framework  in  which  existing,  reliable 
OCC  systems,  rules,  and  procedures  will 
be  extended  to  the  processing  of  such 
inverse  options. 
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Language  respecting  the  netting 
scheme  for  foreign  currency  option 
settlement  obligations  in  Rule  1605 
("Allocation  of  Exercise  Settlement 
Obligations  With  Respect  to  Foreign 
Currency  Options")  is  being  amended  to 
accommodate  inverse  foreign  currency 
options.  Specifically,  the  proposed 
changes  to  Rule  1605(aM2)  will  clarify 
that  netting  will  first  occur  within  the 
same  class  of  options  (as  is  currently 
done).  However,  in  accordance  with  the 
proposed  modifications  to  the  definition 
of  class  of  options  in  order  to  be  in  the 
same  class  the  options  must  have  the 
same  trading  currency  in  addition  to 
being  of  the  same  type  and  covering  the 
same  unit  of  trading  of  the  same 
currency.  The  proposed  changes  to  Rule 
1605(a)(3)  will  clarify  that  following  the 
netting  of  settlement  obligations  within 
a  class,  netting  will  occur  across  classes 
(as  is  currently  done)  of  foreign 
currency  and  inverse  foreign  currency 
options. 

The  Introduction  to  Chapter  XVI, 
which  governs  foreign  currency  options, 
is  being  amended  to  clarify  that  with  tfie 
introduction  of  inverse  foreign  currency 
options,  the  rules  of  that  chapter  will  be  - 
applicable  only  to  option  contracts 
where  either  the  trading  currency  or  tite 
underlying  security  is  a  foreign  currency 
and  the  other  side  of  the  contractus 
USDs.  Likewise,  the  Introduction  to 
Chapter  XXIII,  which  governs  cash- 
settled  foreign  currency  options,  is 
being  amended  to  clarify  that  with  the 
introduction  of  inverse  options,  the 
rules  of  that  chapter  will  be  applicable 
only  to  cash-settled  option  contracts 
where  either  the  trading  currency  or  tl^e 
underlying  security  is  a  foreign  1 

currency.  Finally,  the  Introduction  to 
Chapter  XXI,  which  governs  cross-rate 
foreign  currency  options,  is  being 
amended  to  clarify  that  with  the 
commencement  of  percentage  quoting, 
premium  and  exercise  prices  of  cross- 
rate  foreign  currency  options  will  not 
always  be  in  the  same  currency. 

The  proposed  rule  change  is 
consistent  with  the  purposes  and  the 
requirements  of  Section  17A  of  the 
Securities  Exchange  Act  of  1 934 ,  as      | 
amended,  because  it  will  provide  for  the 
prompt  and  accurate  settlement  of 
transactions  in  inverse  foreign  currency 
and  cross-rate  foreign  currency  options 
and  will  provide  for  the  safeguarding  of 
related  securities  and  funds.  The 
proposed  rule  change  meets  such 
requirements  by  establishing  a 
framework  in  which  existing,  reliable 
OCC  systems,  rules,  and  procedures  will 
be  extended  to  the  processing  of  such 
inverse  options. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received, 

III.  Date  ofEfirectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approved  the  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  v,-ithheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  .such 
filing  will  also  be  available  for 
inspection  and  cop>'ing  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization. 

All  submissions  should  refer  to  File 
No.  SR-OCC-94-05  and  should  be 
submitted  by  August  9. 1994. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-17427  Filed  7-18-94;  8:45  am) 
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[Release  No.  34-34364;  RIe  No.  SR-PSE- 
93-131 

Self-Regulatory  Organizations;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Acceierated  Approval 
of  An>endment  Nos.  2  and  3  to  a 
Proposed  Rule  Change  by  the  Pacific  - 
Stock  Exchange,  Inc.,  Relating  to 
Flexible  Exchange  Options  ("FLEX 
Options")  on  the  Wilshire  Small  Cap 
Index  and  the  PSE  Technology  Index 

July  13. 1994. 
I.  Introduction 

On  June  21.  1993,  the  Pacific  Stock 
ExrJiange.  Inc.  ("PSE  "  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)  of  (he 
Securities  Exchange  Act  of  1934 
("Act") '  arid  Rule  19b-4  thereunder,-  a 
proposal  to  list  and  trade  large-size, 
customized  index  options,  referred  to  as 
Flexible  Exchange  Options  ("FLEX 
Options")  based  on  the  Wilshire  Small 
Cap  Index  ("Wilshire  Index")  and  the 
PSE  Technology  Index  ("Technology 
Index  ').  On  October  1, 1993.  the  PSE 
filed  Amendment  No.  1  to  the  proposed 
ruie  change.^  Notice  of  the  proposed 
rule  change  and  Amendment  No.  1  were 
published  for  comment  in  the  Federal 
Register  on  November  1,  1993.''  On 
February  7, 1994.  the  PSE  filed 
Amendment  No.  2  to  the  proposed  rule 
chaiipe."  On  May  26, 1994,  the  PSE  filed 


'Ij  use.  78s[b)il)  11982). 

•  1/  CIR  240.196-4  (1991). 

'In  Ajj.ondmenf  No  1,  the  PSE  propoMs:  (1)  to 
rr(iiirc  the  proposed  position  limits  (oi  FLEX 
Optioo.'  irj  200.000  contract*  on  the  same  side  of 
the  iwrl^ei:  (2)  t.hai  the  propocal  be.apprwed  as  a 
thre«>->  I  ,.r  pilot  program:  J3)  to  submit  a  monitoring 
rrpoM  (c  :he  Commission  after  the  first  year  of 
l-adino  FI£X  Options  on  the  Exchange;  (4)  provide 
that  tiie  Exchange  will  use  its  best  efforts  to  assure 
that  bids  and  offers  will  be  in  compliance  wfth 
.Section  l  i  ia)  of  the  Act:  (5)  establish  the  trading 
hours  for  FLEX  Options;  16)  specify  the  permissible 
averaj,ir.g  methods  for  calculating  exejtJse 
sftltltmcni  values:  and  (7)  establish  the  range  for 
Request  Response  Times  between  10  and  30 
minutes.  See  Letter  from  Mic)iael  Pierson.  Senior 
Attorney  FSt.  to  Jeffrey  Burns,  Attorney,  Office  of 
Market  Supervision  ("OMS").  Division  of  Market 
Regulation  {"Division"),  Commission,  dated 
September  28, 1993  ("Amendment  Na  1"). 

'See  Securities  Exchange  Act  Release  No.  33100 
(October  25. 1993).  58  FH  56363  (November  1, 
1993). 

'Amendment  No.  2  adds  Rule  7.50(a)(1).  which 
sppcifitw  the  indexes  on  which  FXEX  Options  have 
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t) 


Amendment  No.  3 
change.*  This  order  japp 
proposal,  as  amendi  d 

II.  Background 


•the 


The  purpose  of 
Option  proposal  is 
framework  for  the 
trade  index  options 
the  ability,  within 
designate  certain  of  |the 
options.  The  PSE  is 
to  trade  FLEX  Optiohs 
Wilshire  and  Techn  alogy 


to 


s  )ecii 


recent  years,  an  ove  ■ 
("OTC")  market  in 
options  has  developjed 
participants  to  desi^  nat 
of  the  options,  incliid 
expiration,  exercise 
and  exercise  settlenient 
to  meet  their  indiviqua 
needs.  Participants 
are  typically  institutional 
buy  and  sell  option; 
transactions ''  throuj  h 
number  of  securities 
Exchange  believes 
help  it  compete  wit 
market  in  customize 
particular,  the  PSE' 
FLEX  Option  marke ; 
designate  the  follow  i 
contract  terms:  (1) 
exercise  style  (i.e.. 


da  ed 


Tr<  nsactii 


:0)t 


circuiT  stances. 


been  approved  for  trading  b; 
Letter  from  Michael  Pier*  in 
to  Sharon  Lawson.  Assistant 
Division.  Commission 

"In  Amendment  No.  3 
define  the  term  "Market 
market  makers:  (2)  provii 
executive  system  shall  no 
transactions  in  FLEX 
Rules  6.76  (Priority  on  Sp 
6.80  (Accommodation 
to  transactions  in  FLEX 
language  of  the  rule  that 
compliance  with  Section 
provide,  in  certain 
p.m.-settled  FLEX  Option  i 
quarterly  index  expiratior 
index;  (6)  clarify  that  the 
Options  are  limited  to  20( 
same  side  of  the  market;  ( 
financial  requirements  foi 
SIOO.OOO  in  net  liquidati 
transactions  in  FLEX  Opt 
floor  brokers  effecting  tra4sact 
must  be  issued  one  or 
by  a  clearing  member  accept 
the  clearance  of  FLEX 
floor  broker.  See  Letter 
Senior  Attorney.  PSE,  to 
OMS.  Division.  Commissit)n 
("Amendment  No.  3"). 

''  Large  size  in  this  conldxt 
options  having  an  underl]  ing 
to  or  greater  than  SI  mi  Hi 

"An  American-style  m 
be  exercised  at  any  time  ( 
date 


m; 


:  Op  i^ 

•  frt  m 


« 
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the  proposed  rule 
roves  the 


PSE's  FLEX 
provide  a 
Exchange  to  list  and 
that  give  investors 
ified  hmits,  to 
terms  of  the 
currently  proposing 
only  on  the 
Indexes.  In 
the-counter 
Customized  index 
which  permits 
e  the  basic  terms 
ing  size,  term  to 
style,  exercise  price, 
value,  in  order 
1  investment 
;  n  this  OTC  market 
investors,  who 
in  large-size 

a  relatively  small 
dealers.  The 
FjLEX  Options  will 
this  growing  OTC 
index  options.  In 
proposal  will  allow 
participants  to 
ng  FLEX  Option 
eVercise  price;  (2) 
merican,** 


y  the  Exchange.  See 
.  Senior  Attorney.  PSE. 
Director,  OMS.' 
•February  7, 1994. 
he  PSE  proposes  to:  (i) 
Njaker"  to  include  lead 
that  the  automatic 
be  available  for 
ins:  (3)  provide  that  PSE 
it  Price  Transactions]  and 
ions)  shall  not  apply 
ions:  (4)  state  in  the 
1  transactions  must  be  in 
1(a)  of  the  Act;  (5) 

for  aggregation  of 
with  positions  in 
options  on  the  same 
1  losition  limits  for  FLEX 
.000  contracts  on  the 
)  provide  minimum 
floor  brokers  of  at  least 
equity  in  order  to  effect 
i  3ns:  and  (8)  provide  that 
ions  in  FLEX  Options 
Letters  of  Authorization 
ing  responsibility  for 
ons  transactions  of  the 
Michael  Pierson, 
^ad  Ritter,  Attorney, 
.  dated  May  26, 1994 

is  intended  to  mean 
contract  value  equal 


C  EX 


option  is  one  that  may 
or  before  the  expiration 


European.'  or  capped);  ^°  (3)  expiration 
date; ' '  (4)  option  type  (/.*.,  put.  call,  or 
spread);  and  (5)  form  of  settlement  (i.e., 
a.m. -settlement  v.  p.m. -settlement). 

The  PSE  beheves  that  market 
participants  will  benefit  from  the 
trading  of  FLEX  Options  in  several 
ways,  including,  but  not  limited  to:  (1) 
enhanced  efficiency  in  initiating  and 
closing  out  positions;  (2)  increased 
market  transparency;  and  (3)  heightened 
contra-party  creditworthiness  due  to  the 
role  of  the  Options  Clearing  Corporation 
("OCC")  as  issuer  and  guarantor  of 
FLEX  Options. '2 

III.  Description  of  the  Proposal 

Transactions  in  FLEX  Options  traded 
on  the  PSE  generally  will  be  subject  to 
the  same  rules  that  presently  apply  to 
the  trading  of  PSE  index  options."  In 
order,  however,  to  provide  investors 
with  the  flexibility  to  designate  certain 
of  the  terms  of  the  options  and  to 
accommodate  other  special  features  of 
FLEX  Options  and  the  way  in  which 
they  are  traded,  the  PSE  has  proposed 
several  new  rules. 

The  princpal  rules  proposed  by  the 
PSE  that  are  uniquely  applicable  to  the 
FLEX  Option  market  include  a  rule 
containing  new  definitions  (Rule 
7.50(b)),  a  rule  regarding  hours  of 
trading  FLEX  Options  (Rule  7.51(a)),  a 
special  rule  regarding  trading  rotations 
(Rule  7.51(b)),  rules  setting  forth  the 
special  terms  of  FLEX  Option  contracts 
and  certain  special  pieces  of 
information  that  must  be  included  in 
FLEX  Option  Requests  for  Quotes  and 
Responsive  Quotes  (Rule  7.52),  rules 
prescribing  the  mechanics  of  initiating  a 
FLEX  Option  Request  for  Quotes  and 
bidding  and  offering  in  response 
thereto,  rules  setting  forth  the  principles 
applicable  to  the  formation  of  binding 


»  A  European-style  index  option  is  one  that  may 
be  exercised  only  during  a  limited  period  of  time 
prior  to  expiration  of  the  option. 

'"A  capped-style  index  option  is  one  of  that  is 
exercised  automatically  prior  to  expiration  when 
the  cap  price  is  less  than  or  equal  to  the  closing 
index  value  for  calls  or  when  the  cap  price  is  greater 
tha^  or  equal  to  the  closing  index  value  for  puts. 

' '  The  FLEX  Options  proposal,  however,  requires 
that  the  expiration  dates  for  FLEX  Options  be  at 
least  three  business  days  away  from  the  expiration 
dates  for  existing  listed  options  in  order  to  protect 
against  possible  market  disruptions  that  may 
otherwise  result  from  the  concurrent  expiration  of 
existing  listed  non-FLEX  index  options  and  FLEX 
Options. 

'^The  Commission  has  designated  FLEX  Options 
as  standardized  options  for  purposes  of  the  options 
disclosure  framevrork  established  under  Rule  9b-l 
of  the  Act.  See  Securities  Exchange  Act  Release  No. 
31919  (February  24. 19«3).  58  FR  12286  (March  3, 
1993)  C'gb-l  Order").  As  described  in  note  33  infra, 
and  for  the  same  reasons  stated  in  the  9b-l  Order, 
Wilshire  and  Technology  Index  FLEX  Options  are 
deemed  "standardized  options"  for  purposes  of  the 
Rule  9b-l  options  disclosure  framework. 

'^  See  PSE  Rule  7. 


FLEX  Option  contracts,  rules  defining 
the  applicable  priority  principles  (Rules 
7.53(e)),  special  position  limit  and 
exercise  limit  rules  (Rues  7,55  and  7.56), 
special  FLEX  Option  market  maker 
appointment  rules  (Rule  7.57),  and 
special  market  maker  and  floor  broker 
capital  and  letter  of  guarantee  rules 
(Rules  7.59(a),  (b),  and  (c)).  Discussion 
of  each  of  these  rules  follows. 

Proposed  Rule  7.50(b)  adopts 
nomenclature  uniquely  tailored  to  fit 
the  special  characteristics  of  FLEX 
Options  and  the  FLEX  Option  market. 
For  example,  the  term  "Request 
Response  Time"  refers  to  the  time 
interval,  set  by  the  submitting  member" 
in  its  Request  for  Quotes,  during  which 
responsive  bidding  and  offering  is  to 
take  place.**  Similarly,  the  term  "FLEX 
Quote"  has  both  its  usual  connotation — 
market  maker  bids  and  offers — and  a 
new  connotation — floor  brokers'  orders 
to  purchase  and  orders  to  sell — that  is 
necessary  in  view  of  the  unique 
mechanics  of  the  FLEX  Option  exchange 
auction. 

Proposed  Rule  7.51(a)  provides  that 
FLEX  Option  trading  will  commence  at 
7  a.m.  Pacific  Time,  one-half  hour  later 
than  the  opening  time  currently  set  for 
the  trading  of  regular  index  options, 
and.  will  conclude  at  1:15  p.m.  Pacific 
Time,  the  existing  close  of  trading  at  the 
Exchange  for  regular  index  options.  The 
Exchange  may.  from  time  to  time, 
determine  to  amend  the  trading  hours 
set  for  FLEX  Options.  »5  As  a 
complementary  rule  uniquely 
applicable  to  FLEX  Options,  Proposed 
Rule  7.51(b)  specifies  that  there  will  be 
no  trading  rotations  in  FLEX  Options, 
either  at  the  opening  or  at  the  close  of 
trading. 

Proposed  Rule  7,52  specifies  the  term 
elements  and  other  informational 
ingredients  that  must  be  included  in 
Requests  for  Quotes,  FLEX  Quotes 
submitted  in  response  to  such  requests. 


"The  "Request  Response  Time"  is  intended  by 
the  Exchange  to  initially  be  set  at  a  minimum  of  10 
minutes  and  a  maximum  of  30  minutes.  See 
Amendment  No.  1,  supro  note  3. 

"Specincally,  the  PSE  proposes  to  implement 
the  hours  of  trading  for  FLEX  Options  as  follows: 
(1 )  initial  hours  of  FLEX  trading  will  be  7  a.m.— 
1:15  p.m.  (Pacific  Time);  (2)  FLEX  trading  hours 
may  be  altered  at  the  discretion  of  the  Exchange  by 
15  minutes  or  less  so  long  as  the  change  does  not 
extend  trading  beyond  the  normal  PSE  business 
hours  of  6:30  a.m.— 1:15  p.m.  (Pacific  Time);  (3) 
FLEX  trading  hours  that  are  altered  by  more  than 
15  minutes  but  remain  within  normal  business 
hours  must  he  submitted  by  the  Exchange  to  the 
Commission  in  a  Section  19(b)(3)(A)  filing:  (4) 
FLEX  trading  hours  extended  beyond  the  PSE's 
normal  business  hours  must  be  submitted  to  the 
Commission  for  approval  pursuant  to  Section 
19(b)(2):  and  (5)  the  Exchange  will  provide 
adequate  advance  notification  to  its  members  and 
member  organizations  of  such  changes  in  FLEX 
trading  hours,  id. 


and,  ultimately.  FLEX  Option  contracts 
that  are  the  product  of  FLEX  Option 
trading.  As  paragraph  (b)  of  this 
proposed  rule  indicates,  the  content  of 
certain  terms  of  each  FLEX  Option 
contract  is  to  be  determined  by  the 
parties  of  the  contract.  Other  termi 
such  as  the  level  of  the  index-multiplier 
and  the  nature  of  the  rights  and 
obligations  of  FLEX  Option  purchasers 
and  sellers,  are  the  same  for  FLEXi 
Options  as  for  regular  index  options. 

More  specifically,  Paragraph  (b)  of 
Proposed  Rule  7.52  specifies  the  term 
elements  that  a  submitting  member 
must  include  in  its  Request  Jpr  Quotes 
and  indicates  the  alternatives  available 
for  each  term.  Under  this  paragraph,  a 
submitting  member  must  designate, 
among  other  terms,  the  day,  month,  and 
year  of  the  FLEX  Option's  expiration,      . 
subject  to  certain  limitations  designed  to 
avoid  the  overlap  of  FLEX  Option 
expirations  with  expirations  of  regular 
index  options.'"  To  further  ensure 
against  any  adverse  market  impact, 
expirations  for  FLEX  Options  may  not 
fall  within  3  business  days  (before  or 
after)  of  conventional  options 
expirations  (generally,  the  third  Friday 
of  the  month).  Similarly,  a  submitting 
member  must  identify  the  exercise 
price  1'  and  the  exercise  settlement 
value  18  of  the  FLEX  Option,  and  those 
variable  FLEX  Option  terms  must  fit 
within  stated  parameters. 

Paragraph  (c)  of  this  proposed  rule 
lists  certain  additional  categories  of 
information  that  must  be  addressed  by 
the  submitting  member  in  its  Request 
for  Quotes.  In  particular,  under  this 
paragraph  a  submitting  member  must 
indicate  the  type  and  form  of  quote 
sought,  the  length  of  the  Request 
Response  Time  (i.e.,  the  time  interval 
during  which  FLEX  Option- 
participating  members  may  enter  quotes 
responsive  to  the  request),  and  the 
submitting  member's  intention,  if  any, 
to  cross  a  customer  order  or  act  as 
principal  with  respect  to  any  part  of  the 
FLEX  Option  trade. 


'»  Sec  Securities  Exchange  Act  Release  No.  33700 
(March  2, 1994),  59  FR  11342  (March  10, 1994) 
(order  approving  ouarterly  index  expiration  options 
on  Wilshire  Index). 

"Spedficallv,  exercise  prices  can  be  determined 
in  reference  to  ia)  a  specific  index  value  number, 
(b)  a  method  (or  fixing  such  a  number  at  the  time 
a  FLEX  Quote  is  accepted,  (c)  a  percentage  of  index 
value  calculated  as  of  the  open  or  close  of  trading 
on  the  Exchange  on  the  trade  date,  or  (d)  the  cap 
interval  in  the  case  of  capped-style  options. 

'•The  Exchange  proposes  thai  the  averaging 
parameters  will  be  limited  to  three  alternatives:  the 
average  of  the  opening  and  closing  index  values:  ttie 
average  of  the  intra-day  high  and  low  index  values: 
values:  and  the  average  of  the  opening,  dosif^g.  and 
intra-day  high  and  low  index  values.  See 
Amendmeni  No.  i,  supiu  note  3. 
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and,  ultimately,  FLEX  Option  contracts 
that  are  the  product  of  FLEX  Option 
trading.  As  paragraph  (b)  of  this 
proposed  rule  indicates,  the  content  of 
certain  terms  of  each  FLEX  Option 
contract  is  to  be  determined  by  the 
parties  of  the  contract.  Other  terms, 
such  as  the  level  of  the  index-multiplier 
and  the  nature  of  the  rights  and 
obligations  of  FLEX  Option  purchasers 
and  sellers,  are  the  same  for  FLEX 
Options  as  for  regular  index  options. 

More  speciGcally,  Paragraph  (b)  of 
Proposed  Rule  7.52  specifies  the  term 
elements  that  a  submitting  member 
must  include  in  its  Request  Jpr  Quotes 
and  indicates  the  alternatives  available 
for  each  term.  Under  this  paragraph,  a 
submitting  member  must  designate, 
among  other  terms,  the  day,  month,  and 
year  of  the  FLEX  Option's  expiration,      . 
subject  to  certain  limitations  designed  to 
avoid  the  overlap  of  FLEX  Option 
expirations  with  expirations  of  regular 
index  options.'^  To  further  ensure 
against  any  adverse  market  impact, 
expirations  for  FLEX  Options  may  not 
fall  within  3  business  days  (before  or 
after)  of  conventional  options 
expirations  (generally,  the  third  Friday 
of  the  month).  Similarly,  a  submitting 
member  must  identify  the  exercise 
price*''  and  the  exercise  settlement 
value  18  of  the  FLEX  Option,  and  those 
variable  FLEX  Option  terms  must  fit 
within  stated  parameters. 

Paragraph  (c)  of  this  proposed  rule 
lists  certain  additional  categories  of 
information  that  must  be  addressed  by 
the  submitting  member  in  its  Request 
for  Quotes.  In  particular,  under  this 
paragraph  a  submitting  member  must 
indicate  the  type  and  form  of  quote 
sought,  the  length  of  the  Request 
Response  Time  {i.e.,  the  time  interval 
during  which  FLEX  Option- 
participating  members  may  enter  quotes 
responsive  to  the  request),  and  the 
submitting  member's  intention,  if  any, 
to  cross  a  customer  order  or  act  as 
principal  with  respect  to  any  part  of  the 
FLEX  Option  trade. 


'«  See  Securities  Exchange  Act  Release  No.  33700 
fMarcb  2, 1994),  59  FR  11342  (March  10, 1994) 
(order  approving  ouanerly  index  expiration  options 
on  Wllshire  Index). 

"Spedricallv,  exercise  prices  can  be  determined 
in  reference  to  ia)  a  .specific  index  value  number, 
(b)  a  method  for  fixing  such  a  number  at  the  time 
a  FLEX  Quote  is  accepted,  (c)  a  percentage  of  index 
value  calculated  as  of  the  open  or  close  of  trading 
on  the  Exchange  on  the  trade  date,  or  (d)  the  cap 
interval  in  the  case  of  capped-style  options. 

'•The  Exchange  proposes  that  the  averaging 
parameters  will  be  limited  to  three  alternatives:  the 
average  of  the  opening  and  closing  index  values;  the 
average  of  the  intra-day  high  and  lovw  index  values: 
values;  and  the  average  of  the  opening,  closing,  and 
intra-day  high  and  low  index  values.  See 
Amendment  No.  i,  supw  note  3. 


Finally,  paragraph  (d)  of  this 
proposed  rule  specifies  the  maximum 
term  and  the  minimum  value  size  of  any. 
FLEX  Option  contract  and  provides  that 
the  term  and  size  may  be  set,  within  the 
stated  limits,  at  the  discretion  of  the 
submitting  member  or  the  quoting  party, 
as  applicable.  Under  this  paragraph,  the 
maximum  FLEX  Option  term  is  five 
years;  the  minimum  value  size  (i.e.,  the 
aggregate  underlying  dollar  value  that  is 
the  subject  of  the  option)  for  a  FLEX 
Request  for  Quotes  is  $10  miUion  in  an 
opening  transaction  in  a  new  FLEX 
Option  series  and  $1  million  in  an 
opening  or  closing  transaction  in  any 
currently-opened  FLEX  Option  series 
(or  less  in  a  closing  transaction  where 
the  remaining  underlying  value  is  less 
than  $1  million);  and  the  minimum 
value  size  for  quotes  of  market  makers 
in  response  to  a  Request  for  Quotes  is 
$1  million  or  any  lesser  amount 
reflected  in  a  Request  for  Quotes  (except 
that  market  makers  appointed  to  FLEX 
Options  on  the  underlying  index  that  is 
the  subject  of  the  Request  for  Quotes 
must  be  prepared  to  respond  to  a 
Request  for  Quotes  in  a  si^e  of  at  least- 
$10  miUion  underlying  value  or  the 
dollar  amount  indicated  in  the  Request 
for  Quote,  whichever  is  less). 

These  provisions,  collectively, 
provide  investors  and  FLEX  Option- 
participating  members  with  significant 
latitude  in  structuring  the  terms  of  FLEX 
Options  contracts.  The  Exchange 
believes  that  such  latitude  is  both 
important  and  necessary  to  the 
Exchange's  effort  to  create  a  product  and 
a  market  that  provides  members  and 
investors  interested  in  FLEX  Options 
with  an  improved  but  comparable 
ahemative  to  the  OTC  options  market. 
To  enable  the  efficient,  centralized 
clearance  and  active  secondary  trading 
of  opened  FLEX  Options,  however,  the 
extent  of  variability  in  structuring  FLEX 
Options  is  necessarily  limited.  Only 
certain  terms  are  subject  to  flexible 
structuring  by  the  parties  to  FLEX 
Option  transactions,  and  most  of  such 
terms  have  a  specified  number  of 
alternative  configurations.  In  addition  to 
the  specified  term  alternatives  indicated 
above,  FLEX  Options  will  be  limited  to 
transactions  on  the  Wilshire  and 
Technology  Indexes  (Rule  750(a)(1))  and 
shall  be  denominated  for  settlement  in 
cash  in  U.S.  dollars  only  (Rule  7.52(e)). 

Proposed  Rule  7.53  prescribes  in 
some  detail  the  mechanics  of  .submitting 
Requests  for  Quotes  and  entering 
responsive  bids  and  offers.  These 
mechanics^  described  below,  are 
designed  to  create  a  modified  auction 
that  takes  into  account  the  relatively 
small  number  of  transactions  that  are 
lively  to  occur  in  this  institutional. 


large-size  market,  while  at  the  same 
time  providing  the  FLEX  Option  market 
with  the  price  improvement  and 
transparency  benefits  of  competitive 
Exchange  floor  bidding  and  offering,  as 
compared  with  the  OTC  market.'^ 
Proposed  Rule  7.53  establishes  time  and 
price  priority  principles  and  contains 
special  rules  respecting  the  bidding  and 
offering  process  and  the  method  of 
allocating  trades  in  instances  in  which 
the  submitting  member  expresses  an 
intention  to  cross  or  act  as  principal  on 
a  Request  for  Quotes.  These  proposed 
rules  are  designed  to  promote  active 
bidding  and  offering  that  will  generate 
the  best  price  available,  while  also 
providing  incentives  to  market  makers 
appointed  to  FLEX  Options,  floor 
brokers,  other  floor  participants,  and 
upstairs  firms  alike  to  participate  in  the 
FLEX  Option  market. 

In  particular,  paragraphs  (a)  and  (b)  of 
proposed  Rule  7.53  indicate  that  the 
FLEX  Option  bidding  and  offering 
process  is  initiated  once  a  submitting 
■  member  has  supplied  a  Request  for 
Quotes  in  proper  form  and  the  terms 
and  specifications  of  the  Request  for 
Quotes  are  disseminated  at  the  post  and 
over  FLEX  Option  communications 
facilities.  Thereafter,  FLEX  Quotes  in 
proper  form  may  be  entered,  modified, 
or  withdrawn  (subject  to  special 
limitations  imposed  on  appointed 
market  makers)  by  public  ojtcry  at  any. 
time  during  the  Request  Response  Time 
The  length  of  the  Request  Response 
Time,  which  must  fall  within  time 
parameters  to  be  set  by  the  Exchange,  is 
to  be  specified  in  the  Request  for 
Quotes.  At  the  expiration  of  the  Request 
Response  Time,  the  FLEX  Post  Official 
will  determine  the  best  bid  and/or  offer 
CBBO"). 

Proposed  paragraph  (c)  of  Rule  7.53 
provides  that  the  BBO  will  be  displayed 
at  the  post  and  over  communication 
facilities  and,  at  that  point,  or  after 
further  bidding  and  offering  that  occurs 
in  certain  specified  circumstances  the 
submitting  member  will  have  the 
opportunity  to  accept  or  reject  the  BBO. 
The  submitting  member,  however,  has 
no  obligation  to  accept  the  BBO.  Thus, 
whenever  the  BBO  is  rejected  the 
Request  for  Quotes  expires,  although 
FLEX  Option-participating  members 
other  than  the  submitting  member  may 
accept  the  unfilled  balance  of  the  BBO 
Similarly,  whenever  the  BBO  is 
accepted,  the  transaction  (or 
transactions)  will  be  executed  in 
accordance  with  the  crossing  principles 


'■'All  FLEX  Option  transactions  must  be  in 
compliance  with  Section  11(a)  of  the  At  and  im 

rules  thereunder.  See  Ar.-,er,dmen\  No.  3.  si.pD  r.'  ;•• 
6. 
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and  priority  principle ;  set  forth  in 
paragraph  (e)  of  propc  sed  Rule  7.53, 
although,  again.  FLEX  Option- 
participating  member^  may  accept  any 
unfilled  balance  of  thd  BBO. 

Proposed  Rule  7.55  ktates  position 
limits  that  will  be  unii  [ue  to  FLEX 
Options.zo  SpeciBcall; ',  the  PSE  is 
proposing  that  FLEX  ( IpUons  will  be 
subject  to  a  maximum  limit  of  200.000 
contracts  on  the  same  side  of  the  market 
on  a  given  underlying  index,  without 
aggregation  for  other  c antracts  on  the 
same  index  with  one  e  xception.  Under 
the  proposal  members  must,  at  the  close 
of  business  two  days  p  rior  to  the  last 
day  of  trading  of  the  a  ilendar  quarter, 
aggregate  positions  in  j.m.-settled  FLEX 
Options  on  the  Wilshi  e  Index  with 
quarterly  expiration  in  dex  options 
("QIXs")  with  the  sara  3  expiration  date 
and  those  positions  may  not  exceed  the 
QIX  limits  specified  in  Rule  7.6(d)(2) 
(i.e..  37,500  contracts  (in  the  same  side 
of  the  market  in  the  ca  >e  of  QIX  options 
on  the  Wilshire  Index). 21  In  this  case, 
the  applicable  hedge  eicemptions  under 
Rule  7.6  may  be  appli«  d  to  the  aggregate 
positions. 22 

Proposed  Rule  7.57 
separate  appointment* 
to  FLEX  Options,  althc  ugh  the 
appointment  process  v  rill  be  essentially 
the  same  as  appointm(  nts  to  other 
options.  This  rule  furti  ler  provides  that 
appointed  market  maksrs  will  have  an 
affirmative  obligation  1  o  quote  in  a  size 
of  at  least  $10  million  n  response  to 
every  Request  for  Quo'  es  on  a  FLEX 
Option  on  an  index  to  which  the  market 
maker  is  appointed.  Si  ch  quotes  must 
be  firm,  unless  modifi4d  or  withdrawn 
prior  to  the  end  of  the 
Time,  for  the  duration 
Response  Time  and,  if 


jrovides  for 

of  market  makers 


Request  Response 
of  the  Request 
applicable,  the 


BBO  Improvement  Int(  rval.  As  noted 
earlier,  market  makers  lave  no 
obligation  to  maintain  :ontinuous 
quotes  or  to  quote  a  mi  nimum  spread, 
and  quotes  expire  at  th  b  end  of  each 
FLEX  Option  bidding  i  nd  offering 
period. 

Proposed  Rules  7.59  a)-{c)  set 
minimum  financial  ret  uirements  for 


market  makers  trading 


tc  the 


t  be<  n 


-"Proposed  Rule  7.56  estah 
provisions  (hat  correspond 
prescribed  in  proposed  Rule 

''  QIX  options  have  not 
on  the  Technology  Index. 

"  Under  the  proposal,  FL£i 
listed  for  trading  by  the  Exch,  nge 
pilot,  during  or  following  wh(ch 
be  required.  In  addition 
CSE  has  stated  that  it  will 
position  limits  at  the  end  oft 
dnd  provide  the  Commission 
concerning  the  adequacy  of  tl 
on  the  underlying  cash  marlu  t. 
No.  1  supra  note  3. 


or  appointed  to 


ishes  exercise  limit 
position  limits 
.55. 
approved  for  trading 


,  anv)  ig 
"'  moiitor 


Options  would  be 
on  a  three-year 
adjustments  may 
other  ihings.the 

the  effect  of  the 
first  year  of  trading 
*ith  a  report 
limits  and  its  effects 
See.  Amendment 


FLEX  Options.  The  financial  minimums 
stated  in  proposed  Rules  7.59(a)  and  (b) 
are  unique  to  FLEX  Options. 

Specifically,  proposed  Rule  7.59(a) 
requires  every  market  maker  approved 
to  effect  transactions  in  FLEX  Options  to 
maintain  at  least  $100,000  in  net 
liquidating  equity  in  any  FLEX  Option 
trading  account  with  each  given  clearing 
member.  Similarly,  proposed  Rule 
7.59(b)(2)  requires  every  floor  broker 
eligible  to  effect  FLEX  Option 
transactions  to  maintain  at  least 
$100,000  in  net  Uquidating  equity  in 
any  FLEX  Option  trading  account  with 
each  given  clearing  member.  The 
Exchange  believes  that  these  stated 
minimums  provide  an  adequate  and 
suitable  financial  floor  for  FLEX 
Options  trading  activity  without  unduly 
restricting  access  to  these  markets. 

Proposed  Rule  7.59(b)  requires  FLEX 
Option-appointed  market  makers  to 
maintain  at  least  $1  milhon  in  net 
liquidating  equity  or  net  capital,  as 
applicable.  Again,  although  this 
minimum  requirement  is  unique  to 
FLEX  Options,  the  Exchange  believes 
that  it  represents  a  suitable  and 
adequate  financial  floor  for  FLEX 
Option-appointed  market  makers 
undertaking  the  substantial  FLEX  Quote 
responsibility. 

Proposed  Rule  7.59(c)  extends  the 
general  letter  of  guarantee  requirement 
under  existing  Exchange  Rule  6.36(a)  to 
FLEX  Option  market  makers  and  FLEX 
Options  floor  brokers,  thereby 
subjecting  them  to  a  focused  credit 
worthiness  review  by  their  clearing 
members.  The  review  and  issuance 
requii^ment  imposed  under  proposed 
Rule  7.59(c)  substantially  supplements 
the  independent  financial  requirements 
of  propc»ed  Rules  7.59(a)  and  (b).23 

rV.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
tlie  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Sections  6(b)(5)  24  and 
11A.25  In  particular,  the  Commission 
believes  that  the  proposed  rule  change 


-'The  proposed  rule  changes  include  the 
following  changes  as  well  as  the  change*  discussed 
in  the  text.  Proposed  Rule  7.54  enables  a  Floor 
Broker  to  exercise  discretion  with  respect  to  the 
number  of  FLEX  Option  contracts  to  be  purchased 
or  sold  (notwithstanding  contrary  limitations  in 
Rule  6.48)  in  view  of  the  special  features  that  will 
be  associated  with  FLEX  Option  bidding  and 
offering.  Finally,  proposed  Rule  7.58  establishes  a 
new  class  of  Exchange  employee  (a  FLEX  Post 
Official)  and  sets  forth  the  FLEX  Post  Official's 
iipecial  duties. 

^-15U.S.C78«bKS)(l9e2). 
-■'15U.S.a78k-l(19e2). 


is  designed  to  provide  investors  with  a 
tailored  or  customized  product  for 
broad-based  indexes  currently  traded  on 
the  Exchange  that  may  be  more  suitable 
to  their  investment  needs  than  other 
outstanding  FLEX  Options.^e  Moreover, 
consistent  with  Section  11  A,  the 
proposal  should  encourage  fair 
competition  among  brokers  and  dealers 
and  exchange  markets,  by  allowing  the 
PSE  to  compete  with  the  growing  OTC 
market  in  customized  index  options. 

For  instance,  as  noted  by  the  PSE,  the 
OTC  market  in  customized  index 
options  has  developed,  in  part,  to  meet 
the  needs  of  institutional  investors  who 
require  increased  flexibility  for  the 
purpose  of  satisfying  particular 
investment  objectives  that  could  not  be 
met  by  existing  standardized  exchange 
markets  in  options.  Accordingly,  the 
Commission  believes  the  PSE  proposal 
is  a  reasonable  response  by  the 
Exchange  to  meet  the  demands  of 
sophisticated  portfolio  managers  and 
other  institutional  investors  who  are 
increasingly  using  the  OTC  market  in 
order  to  satisfy  their  hedging  needs,  and 
will  thereby  promote  competition 
among  these  markets. 

In  addition,  the  Commission  believes 
that  the  PSE  proposal  will  help  to 
promote  the  maintenance  of  a  fair  a 
orderly  market,  consistent  with  Sections 
6(b.)(5)  and  llA  of  the  Act,  because  the 
purpose  of  the  proposal  is  to  e.xtend  the 
benefits  of  a  listed,  exchange  market  in 
Wilshire  Index  and  Technology  Index 
options  that  have  certain  terms  varied 
by  the  particular  investor.  The  attributes 
of  the  Exchange's  options  market  versus 
an  OTC  market  include,  but  are  not 
limited  to,  a  centralized  market  center, 
an  auction  market  with  posted 
transparent  market  quotations  and 
transaction  reporting,  standardized 
contract  specifications,  parameters  and 
procedures  for  clearance  and  settlement, 
and  the  guarantee  of  OCC  for  ail 
contracts  traded  on  the  Exchange. 

In  general,  transactions  in  FLEX 
Options  will  be  subject  to  many  of  the 
same  rules  that  apply  to  index  options 
traded  on  the  PSE.  In  order  to  provide 
investors  with  the  flexibility  to 
designate  terms  of  the  options  and 
accommodate  the  special  trading  of 
FLEX  Options,  however,  several  new 
rules  will  apply  solely  to  FLEX  Options. 


^"The  Chicago  Board  Options  Exchange,  Inc. 
CCBOE")  trades  FLEX  Options  based  on  the  S&P 
100.  S&P  500,  and  Russell  2000  stock  indexes.  See 
Securities  Exchange  Act  Release  Nos.  31920 
(February  24. 1993).  58  FR  12280  (March  3.  1993): 
and  32694  (July  29. 1993).  58  FR  41814  (August  5. 
19931  The  American  Stock  Exchange.  Inc. 
CAMEX")  trades  FLEX  Options  based  on  the  Major 
Market.  Institutional,  and  S*P  MidCap  400  indexes. 
See  Securities  Exchange  Act  Release  No.  32781 
(August  20,  1993).  58  FR  45360  (August  27,  1993). 


Due  to  the  customized  nature  of  these 
options,  FLEX  Options  will  not  have 
trading  rotations  at  either  the  opening  or 
closing  of  trading.  In  addition,  the 
auction  process  outlined  above  in   ' 
proposed  Rule  7.53  sets  forth  a        j 
procedure  of  customized  negotiation  for 
those  investors  seeking  particular    , 
flexibilify  in  setting  certain  options! 
tenns.2'  Accordingly,  the  PSE  proposed 
rules  specific  to  FLEX  Options  vary 
from  the  traditional  procedure  for    I 
trading  regular  index  options.  ' 

The  Commission  believes  that  the 
FLEX  Option  auction  process,  as 
outhned  in  PSE's  proposal,  appears 
reasonably  designed  to  provide  the 
benefits  of  an  Exchange  auction 
environment  for  Wilshire  and 
Technology  Index  options  with  features 
of  a  negotiated  transaction  between 
investors.  The  Commission  recognizes 
that  PSE's  proposal  marks,  in  many 
respects,  an  experiment  in  trading 
option  contracts  of  substantial  value,  for 
which  continuous  quotation  may  be 
difficult  to  sustain.  Accordingly,  PSE 
has  established  procedures  for  quotes 
upon  request,  which  must  then  be  firm 
for  a  designated  period  and  which  will 
be  disseminated  through  the  Options 
Price  Reporting  Authority  ("OPRA"). 

The  Commission  notes  that  FLEX 
Options  based  on  the  Wilshire  and 
Technology  Indexes  can  be  constructed 
with  expiration  exercise  settlement 
based  on  the  closing  values  of  the     I 
component  securities,  which  could 
potentially  result  in  adverse  effects  for 
the  markets  in  these  securities.^o 
Although  the  Commission  continues  to 
believe  that  basing  the  settlement  of 
index  products  on  opening  as  opposed 
to  closing  prices  on  Expiration  Friday 
helps  alleviate  stock  market  volatility,^^ 
these  concerns  are  reduced  in  the  case 
of  FLEX  Options  because  expiration  of 
these  stock  index  options  will  not 
correspond  to  the  normal  expiration  of 
stock  index  options,  stock  index  futures, 
and  options  on  stock  index  futures.  In 
particular,  FLEX  Options  wiir  never 
expire  on  an  "Expiration  Friday"  or  any 
other  "Expiration  Fridays"  in  March, 
June,  September  and  December,  thereby 
diminishing  the  impact  that  FLEX 
Options  could  have  on  the  market. 

Also,  as  noted  above,  the  proposal  ' 
would  limit  the  effect  on  securities 
markets  by  addressing  the  relationship 
between  FLEX  Options  and  QIXs.  As 


"  A  submitting  member  (the  Exchange  member 
that  initiates  the  FLEX  Option  auction  process  by 
submitting  a  request  for  quotes)  is  under  no 
obligation  to  accept  any  FLEX  Option  bid  or  offer, 
even  if  it  is  the  BBO.  See,  Proposed  PSE  Rule  7.53. 

"See,  e.g..  Securities  Exchange  Act  Release  No. 
30944  (July  21.  1992),  57  FR  33376  ([ulv  28.  1992). 
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Due  to  the  customized  nature  of  these 
options,  FLEX  Options  will  not  have 
trading  rotations  at  either  the  opening  or 
closing  of  trading.  In  addition,  the 
auction  process  outlined  above  in 
proposed  Rule  7.53  sets  forth  a 
procedure  of  customized  negotiation  for 
those  investors  seeking  particular 
flexibility  in  setting  certain  options 
tenns.2'  Accordingly,  the  PSE  proposed 
rules  specific  to  FLEX  Options  vary 
firom  the  traditional  procedure  for 
trading  regular  index  options. 

The  Commission  believes  that  the 
FLEX  Option  auction  process,  as 
outlined  in  PSE's  proposal,  appears 
reasonably  designed  to  provide  the 
benefits  of  an  Exchange  auction 
environment  for  Wilshire  and 
Technology  Index  options  with  features 
of  a  negotiated  transaction  between 
investors.  The  Commission  recognizes 
that  PSE's  proposal  marks,  in  many 
respects,  an  experiment  in  trading 
option  contracts  of  substantial  value,  for 
which  continuous  quotation  may  be 
difficuh  to  sustain.  Accordingly,  PSE 
has  established  procedures  for  quotes 
upon  request,  which  must  then  be  firm 
for  a  designated  period  and  which  will 
be  disseminated  through  the  Options 
Price  Reporting  Authority  ("OPRA"). 

The  Commission  notes  that  FLEX 
Options  based  on  the  Wilshire  and 
Technology  Indexes  can  be  constructed 
with  expiration  exercise  settlement 
based  on  the  closing  values  of  the 
component  securities,  which  could 
potentially  result  in  adverse  effects  for 
the  markets  in  these  securities.^o 
Although  the  Commission  continues  to 
believe  that  basing  the  settlement  of 
index  products  on  opening  as  opposed 
to  closing  prices  on  Expiration  Friday 
helps  alleviate  stock  market  volatility.^^ 
these  concerns  are  reduced  in  the  case 
of  FLEX  Options  because  expiration  of 
these  stock  index  options  will  not 
correspond  to  the  normal  expiration  of 
stock  index  options,  stock  index  futures, 
and  options  on  stock  index  futures.  In 
particular,  FLEX  Options  will  never 
expire  on  an  "Expiration  Friday"  or  any 
other  "Expiration  Fridays"  in  March, 
June,  September  and  December,  thereby 
diminishing  the  impact  that  FLEX 
Options  could  have  on  the  market. 

Also,  as  noted  above,  the  proposal 
would  limit  the  effect  on  securities 
markets  by  addressing  the  relationship 
between  FLEX  Options  and  QlXs.  As 


"  A  submitting  member  (the  Exchange  member 
that  initiates  the  FLEX  Option  auction  process  by- 
submitting  a  request  for  quotes)  is  under  no 
obligation  to  accept  any  FLEX  Option  bid  or  offer, 
even  if  it  is  the  BBC.  See.  Proposed  PSE  Rule  7.53. 

^See,  e.g..  Securities  Exchange  Act  Release  No. 
30944  (July  21.  1992),  57  FR  3337b  (lulv  28.  1992). 

2»W. 


proposed.  PSE  Rule  7.55(c)  requires 
P  J^.-settled  FLEX  Options  to  be 
aggregated  v^ith  QIXs  that  are  based  on 
the  same  index  and  have  the  same 
expiration  date.  In  such  a  case,  the 
FLEX  Options  would  be  aggregated  two 
days  prior  to  expiration  subject  to  the 
lower  position  limits  of  37,500  contracts 
for  QIX  options  on  the  Wilshire  Index. 
The  Commission  believes  that  these 
rules  should  help  prevent  an  investor 
for  using  FLEX  Options  for  the  purpose 
of  avoiding  the  position  limits 
applicable  to  QIXs. 

Nevertheless,  because  the  position 
limits  for  FLEX  Options  are  much 
higher  than  those  currently  existing  for 
outstanding  exchange-traded  index 
options  and  open  interest  in  one  or 
more  FLEX  Option  series  could  grow  to 
significant  exposure  levels,  the 
Commission  cannot  rule  out  the 
potential  for  adverse  effects  on  the 
securities  markets  for  the  component 
securities  underlying  FLEX  Option 
stock  indices.  The  PSE  has  taken  several, 
steps  to  address  this  concern,  including 
establishing  the  proposed  FLEX  Options 
as  a  three-year  pilot  and  undertaking  to 
monitor  open  interest,  position  limit 
compliance  and  potential  adverse 
rharket  effects  carefully  and  to  report  to 
the  Commission  after  one  year's 
experience  trading  FLEX  Options,  ^o 
That  report  will  include,  among  other 
thin^: 

•  The  type  of  strategies  used  by  FLEX 
Options  market  participants  and 
whether  FLEX  Options  are  being  used, 
in  lieu  of  existing  standardized  stock 
index  options. 

•  The  type  of  market  participants 
using  FLEX  Options. 

•  The  terms  which  are  predominantly 
being  "flexed"  by  market  participants, 
i.e.,  strike  prices,  settlement  value  (A.M.. 
V.  P.M.),  term  of  duration,  European  v. 
American  style. 

•  The  size  of  the  FLEX  Option 
position  on  average,  the  size  of  the 
largest  FLEX  Option  positions  on  any 
given  day  and  size  of  the  largest  FLEX 
Option  position  held  by  any  single 
customer/member. 

»  The  relationship  between  strike 
prices  and  current  index  value. 

•  Whether  there  is  significant  interest 
in  long-term  expirations  greater  than 
nine  months. 

•  Any  effect  FLEX  Option  positions 
have  had  on  the  underlying  cash 
market,  including  an  analysis  of  FLEX 
Option  positions  and  their  market 
impact  on  days  Rule  8GA  of  the  New 
York  Stock  Exchange  is  invoked. 

In  addition,  the  Commission  expects 
the  PSE  to  monitor  the  actual  effect  of 


FLEX  Options  once  trading  commences 
and  take  prompt  action  (including 
timely  communication  with 
marketplace  self-regulatory 
organizations  responsible  for  oversight 
of  trading  in  component  stocks)  should 
any  anticipated  adverse  market  effects 
develop. 

Lastly,  based  on  representations  from 
the  PSE,  the  Commission  believes  that 
the  PSE  and  OPRA  will  have  adequate 
systems  processing  capacity  to 
accommodate  the  additional  options 
listed  in  connection  with  FLEX  Options 
Specifically,  the  Exchange  represents 
that  PSE  and  OPRA  have  the  necessary 
systems  capacity  to  support  the  new 
series  which  could  result  from 
introduction  of  FLEX  Options.  3' 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  2  and  3 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  Amendment  No.  2 
merely  proposes  to  include  in  the  PSE's 
rules  applicable  to  FLEX  Options  those  - 
particular  broad-based  indexes  on 
which  FLEX  Options  have  been 
approved  for  trading.  The  Commission 
believes  this  will  serve  to  minimize 
investor  confusion.  Amendment  No.  3 
to  the  proposed  rule  change  makes 
several  clarifying  amendments  and 
other  changes  designed  to  conform  the 
PSE's  rules  regarding  FLEX  Options  to 
those  rules  approved  for  the  listing  and 
trading  of  FLEX  Options  by  the  CBOE 
and  the  Amex,'*  which  to  the 
Commission's  knowledge,  have  not 
resulted  in  any  problems.  Accordingly, 
for  the  reasons  discussed  herein,  the 
Commission  believes  that  the  changes 
contained  in  Amendment  No.  3 
strengthen  the  PSE's  proposal  and  thus 
will  help  to  promote  the  maintenance  of 
a  fair  and  orderly  market. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No.s. 
2  and  3.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 


™See  Amendment  No.  1 .  supra  note  3. 


"  See  Letter  from  Michael  Pierson.  S<'nior 
Attorney.  Market  Regulation.  PSE.  to  Brad  Rilter. 
Attorney.  CMS.  Division.  Commission,  dated  Mav 
27. 1994:  and  Letter  from  (oe  Corrigan.  Executive 
Director.  OPRA.  to  Kim  Koppien.  PSE.  dated  M.iV 
26.  1994. 

'•  See  supra  note  26. 
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VI.  Conclusion 
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For  the  reasons  di 
Commission  finds 
consistent  with  the 
and  11 A  of  the  Act  i 
addition,  the  Comm 
pursuant  to  Rule  9b- 
that  FLEX  Options 
VVilshire  and  Technc  logy 
standardized  options 
options  disclosure 
established  under 
Act.a' 


It  is  therefore  orde 
Section  19(b)(2)  of  tli 
proposed  rule  changi ;  (SR-PSE-93-13) 
is  approved,  as  amer  ded.  on  a  pilot 
basis  until  July  13. 1  197. 

For  the  Conunission, 
Market  Regulation,  pur  uant  to  delegnted 
riuthority.-** 
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authorized  to  issue  orders 
"standardized  options" 
1(A)(4).  Accordingly,  this 
the  necessary  authority 
Technology  FLEX  Options 
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Delegated  Functions  in 
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Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc  94-17522  Filed  7-18-94;  8:45  am) 


[Release  No.  34-34357;  International  Series 
Release  No.  682;  File  No.  SR-PHLX-94-05] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Quote  Spread  Parameters 
for  Long-Term  Foreign  Currency 
Options 

luly  12.  1994. 

On  February  7, 1994,  the  Philadelphia 
Stock  Exchange.  Inc.  ("PHLX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),»  and  Rule  19b-4 
thereunder,^  a  proposal  to  amend 
Exchange  Rule  1014,  "Obligations  and 
Restrictions  Applicable  to  Specialists 
and  Registered  Options  Traders,"  and 
Floor  Procedure  Advice  ("Advice")  F-6, 
"Option  Quote  Spread  Parameters"  to: 
(1)  establish  quote  spread  parameters  for 
long-term  foreign  currency  options 
("FCOs");  (2)  revise  the  quote  spread 
parameters  for  options  on^he  French 
franc;  and  (3)  revise  the  quote  spread 
parameters  for  cross-rate  FCOs. 

The  proposal  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  33693  (February  28. 1994), 
59  FR  10659  (March  7. 1994).  No 
comments  were  received  on  the 
proposal.3 

The  PHLX  has  traded  long-term  FCOs 
since  1992,  when  PHLX  Rule  1012  was 
amended  to  permit  the  listing  of  options 
with  an  expiration  of  up  to  36  months 
in  the  future.*  The  Long-Term  FCO 
Approval  Order  stated  specifically  that 


'15U.S.C.  78s(b)(l)(l988). 

-17CFR240.19b-4(l993). 

'On  June  27. 1994.  the  PHLX  submitted  a  letter 
explaining  the  rationale  for  the  proposed  quote 
spread  parameters  for  long-term  FCOs.  The  PHLX 
notes  that  foreign  currency  swaps  and  forward 
contracts  are  used  frequently  to  hedge  long-term 
FCOs  and  that  foreign  currency  swaps  are  the  basis 
for  pricing  long-term  FCOs  because  the  swap 
market  takes  into  accoimt  the  interest  rate 
differential  among  the  relevant  countries,  which 
becomes  less  certain  over  time.  In  light  of  the 
hedging  process  for  long-term  FCOs,  and  based  on 
its  experience  in  trading  long-term  FCOs.  the  PHLX 
believes  that  the  foreign  currencv  swap  market 
provides  a  reasonable  basis  for  measuring  quote 
spread  parameters  for  long-term  FCOs.  See  Letter 
from  Edith  Hallahan.  Special  Coun.sel.  PHLX.  to 
Michael  Walinskas.  Branch  Chiof,  Options 
Regulation.  Division  of  Market  ReguLntion. 
Commission,  dated  )une  23. 1994  ("June  23 
Letter"). 

*  See  Securities  Exchange  Act  Release  No.  30672 
(May  6. 1992),  57  FR  20546  (order  approving  File 
No.  SR-PHLX-91-30)  ("Long-Term  FCO  Approval 
Ordwr"). 


long-term  FCOs  would  not  be  subject  to 
existing  quote  spread  parameters 
because,  at  that  time,  there  was  no  basis 
for  establishing  reasonable  prices  for 
long-term  FCOs  due  to  the  lack  of 
historical  pricing.  Under  the  Long-Term 
FCO  Approval  Order,  long-term  FCOs 
are  subject  to  Advice  F-6  once  there  is 
less  than  twelve  months  remaining  until 
expiration. 

Currently,  the  PHLX  trades  four  long- 
term  FCOs:  British  pound,  German 
mark,  French  franc,  and  Japanese  yen.^ 
The  PHLX  proposes  to  codify  specific 
parameters  for  long-term  FCOs  in  order 
to  demonstrate  consistency  in  quote 
width  to  FCO  customers  and  to  prevent 
overly  wide  quotes. 

Specifically,  the  PHLX  proposes  to 
establish  the  following  quote  spread 
parameters  for  long-term  FCOs:  for 
options  on  the  British  pound,  a 
maximum  quote  spread  of  $.0100  wh^re 
the  bid  is  $.1500  or  less  and  $.0150 
where  the  bid  is  more  than  $.1500;  for 
options  on  the  French  franc,  a 
maximum  quote  spread  of  $.00100 
where  the  bid  is  $.01500  or  less  and 
$.00150  where  the  bid  is  more  than 
$.1500;  for  options  on  the  German  mark 
and  Swiss  franc,  a  maximum  quote 
spread  of  $.0030  where  the  bid  is  $.0500 
or  less  and  $.0050  where  the  bid  is  more 
than  $.0500;  and  for  options  on  the 
Japanese  yen,  a  maximum  quote  spread 
of  $.000040  where  the  bid  is  $.000500 
or  less. and  $.000070  where  the  bid  is 
over  $.000500. 

In  addition,  the  PHLX  proposes  to 
correct  the  parameters  for  cross-rate 
FCOs,  which  appear  in  the  incorrect 
base  currency,  and  for  French  franc 
options,  which  cannot  be  quoted  in  odd 
numbers  due  to  system  limitations. 
Specifically,  for  options  on  the  French 
Franc,  the  PHLX  proposes  to  establish  a 
maximum  quote  spread  of  $.00014 
where  the  bid  is  $.00250  or  less;  $.00024 
where  the  bid  is  between  $.00252  and 
.00750;  and  $.00034  where  the  bid  is 
over  $.00750. 

With  respect  to  cross-rate  options,  the 
PHLX  states  that  the  original  quote 
spread  parameters  were  incorrect 
because  the  bids,  which  determine  the 
quote  spread,  should  be  based  on  bids 
relating  to  the  first  currency.  Under  the 
current  rule,  for  British  pound/German 
mark  cross-rate  options,  if  the  bid  is 
.0100  German  marks  or  less,  the 
maximum  quote  spread  is  .0015  German 
marks.  The  PHLX  states  that  this  has 
proved  incompatible  with  the 


5  Although  the  PHLX  has  not  yet  listed  a  long- 
term  option  on  the  Swiss  franc,  the  PHLX  may  do 
so  in  the  future.  Its  proposed  Swiss  franc  spread 
parameter  would  be  identical  to  the  proposed  quote 
spread  parameter  applicable  to  the  long-term 
Ciftmian  mark  o[)tii)ii. 


parameters  commonly  employed  byj 
traders  to  quote  the  British  pound/ 
German  mark  cross-rate  option  for  two 
reasons:  (1)  the  range  of  bids  did  not 
correspond  to  the  ranges  previously 
used  for  British  pound  quotes; «  and  (2) 
the  actual  parameters  (.0015,  .0025  and 
.0035  German  marks)  proved  to  be  too 
narrow  in  view  of  the  unique  pricing 
and  settlement  of  cross-rate  options. 
Thus,  for  British  pound/German  mark 
cross-rate  options,  the  PHLX  proposes 
the  following  parameters:  a  maximum 
quote  spread  of  .0030  German  marks 
where  the  bid  is  .0250  German  marks  or 
less;  .0050  German  marks  where  the  bid 
is  more  than  .0250  but  does  not  e.xceed 
.0750  German  marks;  and  .0070  German 
marks  where  the  bid  is  more  than  .0750 
German  marks. 

For  German  mark/Japanese  yen  cross- 
rate  options,  the  PHLX  proposes  the 
following  parameters:  a  maximum  qyote 
spread  of  .12  Japanese  yen  where  the 
bid  is  .40  Japanese  yen  or  less;  .16 
Japanese  yen  where  the  bid  is  more  than 
.40  but  does  not  exceed  1.60  Japanese 
yen;  and  .20  Japanese  yen  where  the  bid 
is  more  than  1.60  Japanese  yen. 

For  British  poundyjapanese  yen 
options,  the  PHLX  proposes  to' establish 
the  following  parameters:  ^  a  maximum 
quote  spread  of  .0030  Japanese  yen 
where  the  bid  is  .0250  Japanese  yen  pr 
less;  .0050  Japanese  yen  where  the  bid 
is  more  than  .0250  but  does  not  exceed 
.0750  Japanese  yen;  and  .0070  Japanese 
yen  where  the  bid  is  more  than  .0750 
Japanese  yen.  The  exchange  proposes  to 
correct  the  cross-rate  parameters  both  in 
the  text  of  exchange  Rule  101 4  as  well 
as  in  Advicis  F-6  in  order  to  facilitate 
the  efficient  trading  and  quoting  of  the 
relevant  cross-rate  options,  as  well  as  to 
inform  members  and  customers  of  the 
maximum  quote  spread  parameters. 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act,  in  general,  and,  in  particular, 
with  Section  6(b)(5),  in  that  it  is 
deigned  to  promote  just  and  equitable 
principles  of  trade,  prevent  fraudulent 
and  manipulative  acts  and  practices,' 
and  to  protect  investors  and  the  public 
interest  Specifically,  the  PHLX  believes 
that  established  qixite  spread 
parameters  for  long-term  FCOs  should, 
prevent  overly  wide  quotes  and  foster 
uniformity  in  quote  width,  consistent 
with  Section  6(b)(5).  In  addition,  the 


'The  range  of  bids  that  determine  the  quote 
spread  par»meters  applicable  to  British  pound 
options  is:  $.0250  or  lese.  S.0251  to  $.0750.  and  o%er 
S075O.  - 

=■  Although  the  PHLX  has  not  yet  listed  the  British 
pound/Japanese  yen  option,  the  same  inconsistency 
with  British  pound  bid  ranges  requires  correction 
and  the  quote  spread  parameters  were  also 
proposed  too  naiTOwljf.  -  ": 


I.- 
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parameters  commonly  employed  by 
traders  to  quote  the  British  pound/ 
German  mark  cross-rate  option  for  two 
reasons:  (1)  the  range  of  bids  did  not 
correspond  to  the  ranges  previously 
used  for  British  pound  quotes; «  and  (2) 
the  actual  parameters  (.0015,  .0025  and 
.0035  German  marks]  proved  to  be  too 
narrow  in  view  of  the  unique  pricing 
and  settlement  of  cross-rate  options. 
Thus,  for  British  pound/German  mark 
cross-rate  options,  the  PHLX  proposes 
the  following  parameters:  a  maximum 
quote  spread  of  .0030  German  marks 
where  the  bid  is  .0250  German  marks  or 
less;  .0050  German  marks  where  the  bid 
is  more  than  .0250  but  does  not  exceed 
.0750  German  marks;  and  .0070  German 
marks  where  the  bid  is  more  than  .0750 
German  marks. 

For  German  mark/Japanese  yen  cross- 
rate  options,  the  PHLX  proposes  the 
following  parameters:  a  maximum  qvote 
spread  of  .12  Japanese  yen  where  the 
bid  is  .40  Japanese  yen  or  less;  .16 
Japanese  yen  where  the  bid  is  more  than 
.40  but  does  not  exceed  1.60  Japanesie 
yen;  and  .20  Japanese  yen  where  the  bid 
is  more  than  1.60  Japanese  yen. 

For  British  poundyjapanese  yen 
options,  the  PHLX  proposes  to  establish 
the  following  parameters:  '^  a  maximum 
quote  spread  of  .0030  Japanese  yen 
where  the  bid  is  .0250  Japanese  yen  or 
less;  .0050  Japanese  yen  where  the  bid 
is  more  than  .0250  but  does  not  exceed 
.0750  Japanese  yen;  and  .0070  Japanese 
yen  where  the  bid  is  more  than  .0750 
Japanese  yen.  The  exchange  proposes  to 
correct  the  cross-rate  parameters  both  in 
the  text  of  exchange  Rule  101 4  as  well 
as  in  Advids  F-6  in  order  to  facilitate 
the  efficient  trading  and  quoting  of  the 
relevant  cross-rate  options,  as  well  as  to 
inform  members  and  customers  of  the 
maximum  quote  spread  parameters. 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act.  in  general,  and,  in  particular, 
with  Section  6(b)(5),  in  that  it  is 
deigned  to  promote  just  and  equitable 
principles  of  trade,  prevent  fraudulent 
and  manipulative  acts  and  practices,' 
and  to  protect  investors  and  the  public 
interest  Specifically,  the  PHLX  believes 
that  established  quote  spread 
p.arameters  for  long-term  FCOs  should, 
prevent  overly  wide  quotes  and  foster 
uniformity  in  quote  width,  consisterit 
with  Section  6(b)(5).  In  addition,  the 


'•  The  range  of  bids  that  determine  the  quote 
spread  par^naelers  applicable  to  British  pound 
options  is:  $.0250  or  less.  $.0251  to  $.0750.  and  ww 
$.0750.  ~ 

'Although  the  PHLX  has  not  yet  listed  the  British 
pound/Japanese  yen  option,  the  same  inconslstBncy 
with  British  po«md  bid  ranges  requires  correction 
and  the  quote  spread  parameters  were  also 
proposed  too  narrowly. 


PHLX  believes  that  the  correction  to 
cross-trade  quote  spread  parameters 
should  promote  just  and  equitable 
principles  of  trade  by  providing  a  more 
feasible  bid/ ask  differential,  which,  in 
turn,  shouW  facilitate  trading  in  those 
options. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5)  in  that 
proposal  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public 
interest. »  Specially,  the  Commission 
believes  that  the  PHLXs  proposal  to 
establish  quote  spread  parameters  for 
long-term  FCO's  should  result  in 
improved  price  continuity  and  tighter, 
more  liquid  markets.  In  light  of  the 
hedging  process  for  long-term  FCOs  and 
the  PHLX's  experience  in  trading  long- 
term  FCOS,  the  Commission  believes 
that  it  is  reasonable  for  the  Exchange  to 
base  the  quote  spread  parameters  for 
long-term  FCOs  on  the  foreign  currency 
swap  and  forward  markets.^  The 
Commission  believes  that  the  quote 
spread  parameters  for  long-term  FCOs 
should  prevent  overly  wide  quotes  and 
are  designed  to  be  consistent  with  the 
obligations  of  PHLX  specialists  and 
Registered  Options  Treaders  ("ROTs") 
under  the  Act  to  provide  fair  and 
orderly  markets. 

In  addition,  the  Commission  believes 
that  it  is  reasonable  for  the  PHLX  to 
establish  new  even-numbered  quote 
spread  parameters  for  options  on  the 
French  franc,  which  cannot  be  quoted  in 
odd  numbers,  and  to  establish  new 
quote  spread  parameters  for  cross-rate 
FCOs,  which  the  PHLX  believes  should 
be  based  on  bids  relating  to  the  first 
currency.  The  Commission  believes  that 
these  amendments  should  benefit 
investors  by  helping  the  PHLX  to 
maintain  a  fair  and  orderly  market  for 
FCOs. 

In  additional,  the-Commission 
believes  that  the  proposed  quote  spread 
parameters  for  cross-fire  FCOs  are  based 


» 15  U.S.C  78f(bl(5)  (1982). 

»The  PHLX  states  that  swaps  and  forward 
contracts  are.often  used  to  hedge  FCOs  and  that 
swaps  provide  the  basis  for  pricing  long-term  FCOs 
because  the  swap  market  takes  into  account  the 
interest  rate  differential  among  the  relevant 
countries.  Bacause  of  the  interest  rate  differential 
and  the  corresponding  less-liquid  nature  of  the 
market  Tor  long-term  FCO  forward  contracts,  the 
forward  markets  for  long-term  FCOs  are  wider  than 
the  FCO  spot  market,  which  provides  the  basis  for 
pricing  shorter-term  FCOs.  Accordingly,  the  quote 
spread  parameters  for  long-term  FCOs  are  wider 
than  the  quote  spread  parameters  for  shorter-term 
FCOs.  See  fune  23  Letter,  supra  note  3. 


on  the  PHLX's  experience  in  trading 
cross-rate  FCOs  and  more  accurately 
reflect  the  market  for  those  options.  The 
Commission  beheves  that  the  proposed 
parameters  for  cross-rate  FCOs  are 
intended  to  facilities  tightly  quoted 
markets  without  impairing  specialist's 
and  ROT'S  ability  to  provide  market 
depth  and  liquidity.  Accordingly,  the 
Commission  believes  that  the  cros.s-rafe 
FCO  parameters  are  consistent  with  the 
obligations  of  PHLX  specialists  and 
ROTs  to  provide  fair  and  orderly 
markets. 

It  is  tlierefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-PHLX-94- 
05)  is  approved. 

For  the  Commi.ssion.  by  the  Division  of 
Market  Regulation,  pursuant  to  di^iegatcd 
aathorit}'." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-17426  Filed  7-18-94;  8:45  ar.il 
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[Rel.  No.  IC-20403;  812-8954] 

The  PNC  Fund,  et  al.;  Notice  of 
Application 

July  13.1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICAHTS:  The  PNC  Fund  ("PNC"). 
PNC  Institutional  Management 
Corporation  ("PIMC"),  and  Provident 
Distributors,  hic.  ("PDI"),  on  behalf  of 
themselves  and  other  investment 
companies  for  which  PIMC  or  FDI  acts 
as  investment  adviser  and  distributor 
and  which  adhere  to  the  representations 
and  conditions  set  forth  in  the 
application  (collectively,  with  PNC.  the 
"Funds").! 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35),  18(f),  18(g), 
18(1),  22(c),  and  22(d),  and  rule  22c-l. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  to  amend  an  existing  order  that 
permits  the  portfolios  of  PNC  to  issue 
up  to  three  classes  of  shares.  The 


■'^15U.S.C§78s(b)(2)(1982). 
"  17CFR  200.30-3(a)(12)  (1993). 

'  Although  PIMC  and  PDI  act  as  investment 
adviser  or  di.Mributor.  respectively,  to  other 
investment  companies  not  r,dmed  as  parties  to  the 
application,  none  of  those  companies  currently 
intends  to  rely  on  the  requested  relief.  Such 
companies  may  in  the  future  rely  on  the  requested 
exemption  if  they  determine  to  issue  multiple 
classes  of  shares  and  impose  a  contingent  deferred 
sales  charge  in  accordance  with  the  rppres?ntations 
and  conditions  in  the  application. 
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unlimited  number 


amended  (>rder  will  permit  each  Fund's 
existing  and  future  investment 
portfolios  to  issue  an 
of  classes  of  shares,  aild  a  conversion 
feature,  and  assess  and,  under  certain 
ciromistances,  waiveia  contingent 
deferred  sales  charge  ["CBSC")  upon 
certain  redemptions  of  shares. 
FILING  DATES:  The  application  was  filed 
on  April  28, 1994,  and  amended  on  July 
1.1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  mj  y  request  a 
^paring  by  writing  to  ihe  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  p  jrsonally  or  by 
mail.  Hearing  request ;  should  be 
received  by  ihe  SEC  b  y  5:30  p.m.  on 
August  8, 1994,  and  s  lould  be 
accompanied  by  proo  f  of  service  on 
applicants,  in  the  fon  i  of  an  affidavit  or, 
for  lawyers,  a  certificife  of  service. 
Hearing  requests  shov  ild  state  the  nature 
of  the  writer's  interes  ,  the  reason  for  the 
request,  and  the  issue  s  contested. 
Persons  who  wish  to  )e  notified  of  a 
hearing  may  request  r  otification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary  SEC,  450  5th 
Street  NW.,  Washingt  m,  D.C.  20549. 
Applicants:  PNC  and  PIMC,  Bellevue 
Corporate  Center,  103  Bellevue 
Parkway,  Wilmington,  Delaware  19809; 
PDI,  259  Radnor-Cheiter  Road.  Suite 
120.  Radnor,  Pennsyli-ania  19087. 
FOR  FURTHER  INFORMAtlON  CONTACT: 
James  J.  DvNryer.  Staff  Utomey,  at  (202) 
942-0581,  or  C.  Davie  Messman,  Branch 
Chief,  at  (202)  942-OS  64  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFOR  IdATION:  The 
following  is  a  summa7  of  the 
application.  The  com  )lete  application 


may  be  obtained  for  a 


Public  Reference  Brar  ch. 
Applicants'  Represen  lations 

l.PNCisaMassacl 
trust  registered  under  the 
open-end  managemer  t 
company.  PNC  currer  tly 
to  offer  shares  in  twei  ty 
and  may  create  new 
future.  PIMC  serves  ai ; 
adviser.  PDI  serves  as 

2.  On  March  14, 1 
an  order  (the  "Existin 
permitting  each  portf( 
up  to  three  classes  of 
Shares.  Service  Shared, 
Shares.  Applicants 


se;k 


•  The  PNC  Fund.  Investminf 
Release  No*.  20081  (Feb.  17 
iO'  jj  JMax.  15. 1994)  (orde 


few  at  the  SEC's 


usetts  business 

Act  as  an 
investment 
is  authorized 
-five  portfolios, 
f^rtfolios  in  the 
PNC's  investment 
PNC's  distributor, 
the  SEC  issued 
;  Order")  2 
lio  of  PNC  to  offer 
shares — Investor 
and  Institutional 
to  amend  the 


914 


Company  Act 
I9<t-il  (notice)  and 


Existing  Order  to  permit  each  Fund's 
existing  and  future  portfolios  to  issue  an 
unlimited  number  of  classes  of  shares, 
add  a  conversion  feature,  and  assess,^ 
and  under  certain  circumstances,  waive 
a  CDSC  upon  certain  redemptions  of 
shares.  The  requested  relief  will 
supersede  the  Existing  Order  in  its 
entirety.  Investor  Shares,  Service 
Shares,  and  Institutional  Shares  will  be 
offered  as  described  in  the  application 
for  the  Existing  Order. 

3.  Under  the  requested  order, 
applicants  may  offer  classes  of  shares 
subject  to  rule  12b-l  plans  or 
shareholder  services  plans  (each  a 
"Plan"),  certain  class  expenses 
described  in  condition  1  below  that  are 
attributable  only  to  certain  of  the 
classes,  certain  conversion  features  as 
further  described  below,  and/or  the 
imposition  of  various  front-end  sales 
loads  and/or  CDSCs.  The  services 
provided  under  a  Plan  will  augment  or 
replace,  but  not  duphcate,  services 
otherwise  provided  by  a  Fund's 
investment  adviser,  transfer  agent,  and 
administrator.  When  a  class  of  shares  is 
subject  to  a  rule  12b-l  Plan  and  a 
shareholder  services  Plan,  the  services 
provided  under  one  Plan  will  augment 
(and  not  be  duplicative  of)  the  services 
provided  under  the  other  Plan. 

4.  All  shares  of  a  portfolio  will  bear 
Fund  and  portfolio  expenses  allocated 
pro  rata  to  each  class  on  the  basis  of  the 
relative  net  asset  value  of  the  respective 
class.  Expenses  specific  to  a  class  will 
be  allocated  to  that  class.  A  Fund's 
investment  adviser  or  other  service 
contractor  may  reimburse  or  waive  class 
expenses  on  certain  classes  on  a 
voluntary,  temporary  basis,  and  the 
amount  waived  or  reimbursed  may  vary 
from  time  to  time. 

5.  Because  of  class  expenses  and 
payments  made  under  a  Plan  that  may 
be  borne  by  each  class  of  shares,  the  per 
share  net  income  of,  and  dividends  to, 
each  class  may  diff^er  from  the  net 
income  of,  and  dividends  to,  the  other 
classes  of  shares  of  a  portfolio.  In 
addition,  except  for  portfolios  that  seek 
to  maintain  a  stable  net  asset  value  and 
declare  dividends  daily,  the  net  asset 
value  attributable  to  each  class  of  shares 
of  a  portfolio  may  differ. 

6.  Shares  of  a  class  of  one  portfolio 
will  be  exchangeable  for  shares  of 
another  portfolio  that  have  similar 
characteristics.  In  addition,  shares  of  an 
equity  or  fixed  income  portfolio  will  be 
exchangeable  for  shares  of  a  money 
market  portfolio,  and  vice- versa,  and 
shares  of  one  class  of  a  portfoho  will  be 
exchangeable  for  shares  of  another  class 
of  the  same  portfolio.  Exchanges  will  be 
effected  in  accordance  with  the 
provisions  of  rule  lla-3  under  the  Act. 


7.  Shares  of  certain  of  the  classes  may 
be  subject  to  the  imposition  of  a  CDSC 
if  they  are  redeemed  within  a  prescribed 
time  after  their  purchase.The  amount  of 
the  CDSC  will  be  calculated  as  the  lesser 
of  a  specified  percentage  of  the  net  asset 
value  at  the  time  of  purchase  or  at  th«  , 
time  of  redemption. 

8.  No  CDSC  will  be  imposed  on 
amounts  representing  increases  in  the 
value  of  shares  due  to  capital 
appreciation,  redemptions  of  shares 
acquired  through  reinvestment  of 
dividends  or  capital  gain  distributions, 
or  redemptions  of  shares  held  for  longer 
than  the  CDSC  period.  In  addition,  no 
charge  will  be  imposed  on  any  shares 
purchased  prior  to  the  effective  date  of 
the  requested  order  or  prior  to  the 
disclosure  of  such  CDSC  in  the 
prospectus  of  the  applicable  portfolio. 
In  determining  whether  the  CDSC  is 
payable,  it  will  be  assumed  that  shares 
not  subject  to  the  CDSC  are  redeemed 
first  and  that  other  shares  then  are 
redeemed  in  the  order  purchased. 

9.  If  a  shareholder  pays  a  CDSC  upon 
redemption  and  a  reinvestment  occurs 
within  a  specified  time  period  stated  in 
the  prospectus  at  the  time  the  shares 
were  sold,  the  shareholder  may  receive 
a  credit,  paid  by  the  distributor,  for  any 
CDSC  paid. 

10.  Any  change  in  the  specified  terms 
pf  a  CDSC  arrangement  will  be  reflected 
in  the  prospectus  of  the  applicable 
portfolio.  Such  change  will  not  affect 
shares  that  already  have  been  issued, 
unless  the  change  would  result  in  terms 
more  favorable  to  the  shareholder. 

11.  Applicants  request  the  ability  to 
waive  the  CDSC  on  redemptions:  (a)  in 
connection  with  required  (or,  in  some 
cases,  discretionary)  distributions  to 
participants  or  beneficiaries  of  an 
employee  pension,  profit-sharing,  or 
other  trust  or  qualified  retirement  plan 
or  Keogh  plan,  individual  retirement 
account,  or  custodial  account 
maintained  pursuant  to  section 
403(b)(7)  of  the  Internal  Revenue  Code 
(the  "Code");  (b)  in  connection  with 
required  (or,  in  some  cases, 
discretionary)  distributions  to 
participants  in  qualified  retirement  or 
Keogh  plans,  individual  retirement 
accounts,  or  custodial  accounts 
maintained  pursuant  to  section 
403(b)(7)  of  the  Code  due  to  death, 
disability,  or  the  attainment  of  age  59  V;*; 
(c)  in  whole  or  in  part,  by  shareholders 
whose  accounts  exceed  $50,000,  with 
additional  reductions  of  the  CDSC 
occurring  in  connection  with 
redemptions  of  shares  by  shareholders 
whose  accounts  exceed  certain  higher 
breakpoints;  (d)  effected  pursuant  to  a  . 
portfolio's  right  to  liquidate  a 
shareholder'!;  account  if  the  aggregate 


net  asset  value  of  shares  held  in  the 
account  is  less  than  the  minimum 
account  size;  (e)  in  connection  with  the 
combination  of  the  portfolio  with  any 
other  investment  company  registered 
under  the  Act  by  merger,  acquisition  of 
assets,  or  by  any  other  transaction:  (f)  of 
shares  that  qualify  for  rights  of 
"accumulation,  privileges  under  a  letter 
of  intent,  or  quantity  discount;  (g) 
resulting  from  a  tax-free  return  of  an 
excess  contribution  pursuant  to  section 
408(dM4)  or  (5)  of  the  Code;  (h)  made  in 
connection  with  a  systematic 
vvrithdrawal  plan;  (i)  of  shares  held  by 
current  and/or  former  board  members, 
officers,  and  employees  (and  their 
families)  of  applicants  and  current  and/ 
or  former  registered  representatives  or 
employees  (and  their  families)  of  banks 
or  broker/ dealers  that  have  entered  into 
selling  agreements  with  applicants;  (j) 
by  a  state,  county,  or  city,  or  any 
instrumentality  thereof,  and/or  by  trust 
companies  and  bank  trust  departments; 
(k)  effected  by  advisory  accounts 
managed  by  PIMC.  PDI,  or  other  firms 
registered  (or  exempt  frt)m  registration) 
under  the  Investment  Advisers  Act  of 
1940;  or  ;  (1)  pursuant  to  a  qualified 
domestic  relations  order,  as  defined  in 
section  414(p)  of  the  Code. 

12.  Shares  of  some  classes  subject  to 
a  CDSC  ("Convertible  CDSC  Shares") 
could  automatically  convert  into  shares 
of  other  classes  not  subject  to  a  CDSC 
("Non-CDSe  Shares")  after  a  prescribed 
period  following  the  purchase  of 
Convertible  CDSC  Shares  without  the 
imposition  of  any  sales  charges.  Shares 
acquired  through  the  reinvestment  of 
dividends  and  other  distributions  paid 
with  respect  to  Convertible  CDSC 
Shares  will  aLso  be  Convertible  CDSC 
Shares,  but  will  convert  to  Non-CDSC 
Shares  on  the  earlier  of  a_prescribed 
period  following  the  date  of  such 
reinvestment  or  the  conversion  date  of 
the  most  recently  purchased  Convertible 
CDSC  Shares  not  acquired  through  the 
reinvestment  of  dividends  or  other       j 
distributions.  I 

13.  Applicants  in  all  cases  will  '  - 
comply  with  article  HI,  section  26(d)  of 
the  Rulesof  Fair  Practice  of  the  National 
Association  of  Securities  Dealers,  Inc., 
as  it  relates  to  the  maximum  amount  of 
asset-based  sales  charges  thatmay  be 
imposed  by  an  investment  company, 
when  and  in  the  form  (as  amended  from 
time  to  time)  the  provisions  of  such 
Tules  relating  to  such  charges  become 
effective,  and  for  as  long  as  they  remain 
in  effect. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exempUve 
order  to  the  extent  that  the  proposed 
issuance  and  sale  of  any  of  the  classes 
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net  asset  value  of  shares  held  in  the 
account  is  less  than  the  minimum 
account  size;  (e)  in  connection  with  the 
combination  of  the  portfoho  with  any 
other  investment  company  registered 
under  the  Act  by  merger,  acquisition  of 
assets,  or  by  any  other  transaction;  Cf)  of 
shares  that  qualify  for  rights  of 
"accumulation,  privileges  under  a  letter 
of  intent,  or  quantity  discount;  (g) 
resulting  from  a  tax-free  return  of  an 
excess  contribution  pursuant  to  section 
408(d)(4)  or  (5)  of  the  Code;  (h)  made  in 
connection  with  a  systematic 
withdrawal  plan;  (i)  of  shares  held  by  | 
current  and/or  former  board  members, 
officers,  and  employees  (and  their 
families)  of  applicants  and  current  and/ 
or  former  registered  representatives  or 
employees  (and  their  families)  of  banks 
or  broker/dealers  that  have  entered  into 
selling  agreements  with  applicants;  (j) 
by  a  state,  county,  or  city,  or  any 
instrumentality  thereof,  and/or  by  trust 
companies  and  bank  trust  departments; 
(k)  effected  by  advisory  accounts 
managed  by  PIMC,  PDI,  or  other  firms 
registered  (or  exempt  from  registration) 
under  the  Investment  Advisers  Act  of 
1940;  or  ;  (1)  pursuant  to  a  qualified 
domestic  relations  order,  as  defined  in 
section  414(p)  of  the  Coda 

12.  Shares  of  some  classes  subject  to 
a  CDSC  ("Convertible  CDSC  Shares") 
could  automatically  convert  into  shares 
of  other  classes  not  subject  to  a  CDSC 
("Non-CDSe  Shares")  after  a  prescribed 
period  following  the  purchase  of 
Convertible  CDSC  Shares  without  the 
imposition  of  any  sales  charges.  Shares 
acquired  through  the  reinvestment  of 
dividends  and  other  distributions  paid 
with  respect  to  Convertible  CDSC 
Shares  will  ako  be  Convertible  CDSC 
Shares,  but  will  convert  to  Ndn-CDSC 
Shares  on  the  earlier  of  a_prescribed 
period  following  the  date  of  such 
reinvestment  or  the  conversion  date  of  | 
the  most  recently  purchased  Convertible 
CDSC  Shares  not  acquired  through  the 
reinvestment  of  dividends  or  other 
distributions. 

13.  Applicants  in  all  cases  will 
comply  with  article  HI,  section  26(d)  of 
the  Rulesof  Fair  Practice  of  the  National 
Association  of  Securities  Dealers,  Inc., 
as  it  relates  to  the  maximum  amount  of 
asset-based  sales  charges  thatmay  be 
imposed  by  an  investment  company, 
when  and  in  the  form  (as  amended  from 
time  to  time)  the  provisions  of  such 
Tules  relating  to  such  charges  become 
effective,  and  for  as  long  as  they  remain 
in  effect. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  to  the  extent  that  the  proposed 
issuance  and  sale  of  any  of  the  classes 


of  shares  might  be  deemed  to  result  in 
a  "senior  security"  within  the  meaning 
of  section  18(g)  and  prohibited  by 
section  18(f)(1)  and  to  violate  the  equal 
voting  provisions  of  section  13(i). 

2.  Applicants  believe  that  the  ability 
to  offer  various  classes  of  shares  in  each 
portfolio  with  different  levels  of  service 
will  better  enable  the  Funds  to  meet  the 
competitive  demands  of  today's 
financial  services  industry.  The 
proposed  arrangement  will  permit  the 
Funds  both  to  facilitate  the  distribution 
of  its  securities  and  expand  the  depth 
and  scope  of  its  services  without 
assuming  excessive  operational  costs  or 
unnecessary  investment  risks.  In 
addition,  the  Funds  would  be  able, 
under  the  proposed  arrangement,  to 
match  more  precisely  its  distribution 
costs,  administrative  support,  and  other 
expenses  with  those  investors  on  whose 
behalf  such  costs  and  expenses  are 
incurred. 

3.  Applicants  assert  that  the  proposed 
allocation  of  expenses  and  voting  rights 
in  the  manner  described  is  equitable 
and  would  not  discriminate  against  any 
group  of  shareholders.  Moreover,  since 
the  rights  and  privileges  of  all  classes  of 
shares  of  a  portfolio  would  be 
substantially  identical,  the  possibility 
that  their  interests  would  conflict  would 
be  remote. 

4.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35),  22(c).  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder  to  assess  and,  under  certain 
circumstances,  waive  a  CDSC  on 
redemptions  of  shares.  Applicants 
believe  that  their  request  to  permit  the 
CDSC  arrangement  would  permit 
shareholders  the  option  of  having  more 
investment  dollars  working  for  them 
from  the  time  of  their  share  purchases 
than  if  they  chose  a  class  with  a  front- 
end  sales  load. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  Each  class  of  shares  representing 
interests  in  the  same  portfolio  of  a  Fund 
will  be  identical  in  all  respects,  except 
as  set  forth  below.  The  only  differences 
between  the  classes  of  shares  of  the     . 
same  portfolio  will  relate  solely  to:  (a) 
the  impact  of  (i)  expenses  assessed  to  a 
class  pursuant  to  a  Plan,  (ii)  other  class 
expenses  which  would  be  limited  to  [A) 
transfer  agency  fees  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class  of  shares,  (B)  fees  and 
expenses  of  a  Fund's  administrator  that 
are  identified  and  approved  by  the 
Fund's  board  as  being  attributable  to  a 


specific  class  of  shares,  (C)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxies  to  current  shareholder  of  a  class, 
(D)  blue  sky  registration  fees  incurred  by 
a  class  of  shares,  (E)  SEC  registration 
fees  incurred  by  a  class  of  shares.  (F)  the 
expense  of  administrative  personnel  and 
services  as  required  to  support  the 
shareholders  of  a  specific  dass.  (G) 
litigation  or  other  legal  expenses  or 
audit  or  other  accounting  expenses 
relating  solely  to  one  class  of  shares. 
and  (H)  trustees'  fees  incurred  as  a 
result  of  issues  relating  to  one  class  of 
shares,  and  (iii)  any  omer  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  and  which  are  approved  by  the 
SEC  pursuant  to  an  amended  order  (b) 
the  fact  that  the  classes  will  vote 
separately  with  respect  to  a  portfolio  s 
Plans  and  any  matter  submitted  to 
shareholders  relating  to  class  expenses, 
except  as  provided  in  condition  17 
below;  (c)  the  different  exchange 
privileges  of  the  classes  of  shares;  (d) 
the  designation  of  eath  class  of  shares 
of  a  portfolio;  and  (e)  certain  conversion 
features  offered  by  some  of  the  classes. 

2.  The  board  of  trustees  *  of  a  Fund, 
including  a  majority  of  the  independent 
trustees,  will  approve  the  offering  of 
different  classes  of  shares  under  the 
multi-class  distribution  system.  The 
minutes  of  the  meetings  of  the  tnistees 
regarding  the  deliberations  of  the 
trustees  with  respect  to  the  approvals 
necessary  to  implement  a  multi-class 
system  wiU  reflect  in  detail  the  reasons 
for  the  trustees'  determination  that  the 
proposed  multi-class  system  is  in  the 
best  interests  of  both  the  Fund  involved 
and  its  shareholders. 

3.  The  initial  determination  of  the 
class  expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
trustees  of  a  Fund,  including  a  majority 
of  the  trustees  who  are  not  interested 
persons  of  the  Fund.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  a  Fund  to  meet  class  expenses  shall 
provide  to  the  board  of  trustees,  and  the 
trustees  shall  review,  at  least  quarterly, 
a  written  report  of  the  amounts  so 
expended  and  the  purposes  for  which 
such  expenditures  were  made. 

4.  On  an  ongoing  basis,  the  trjstees  of 
a  Fund,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each'^ortfolio 
having  a  multi-class  system  for  the 


'  Any  reference  to  "tnistess"  includes  directors  of 
a  Fund  thai  is  organized  as  a  corporation. 
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existence  of  any  mat  srial  conflicts 
among  the  interests  ( tf  the  various 
classes  of  each  portfolio.  The  trustees, 
including  a  majority'of  the  independent 
trustees,  shall  take  sich  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  A 
portfolio's  investmeijt  adviser  and 
distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  trustees.  If  a  conflict 
arises,  a  portfolio's  investment  adviser 
and/or  distributor  at  their  own  cost  will 
remedy  such  conflict  up  to  and 
including  establishii  g  a  new  registered 
management  investn  lent  company. 

5.  Any  shareholde  ■  services  Plan  will 
be  adopted  and  operjted  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (0  as  if  the 
ex(>enditures  made  t  lereunder  were 
subject  to  rule  12b-1 ,  except  that 
shareholders  need  m  »t  enjoy  the  voting 
rights  specified  in  rule  12b--l. 

6.  The  trustees  of  •  Fund  will  receive 
quarterly  and  annua  statements 
concerning  distribut  on  and  shareholder 
servicing  expenditui  js  complying  with 
paragraph  (b)(3){ii)  o  f  rule  I2l>-1,  as  it 
may  be  amended  fro  n  time  to  time.  In 
the  statements,  only  axpenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  partici  lar  class  of  shares 
will  be  used  to  justif '  any  distribution 
or  servicing  expend!  ure  charged  to  that 
class.  Expenditures  i  lot  related  to  the 
sale  or  servicing  of  a  particular  class 
will  not  be  presen1e<  to  the  trustees  to 
justify  any  fee  attributable  to  that  class. 
The  statements,  incli  iding  the 
allocations  upon  wh  ch  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  inde  )endent  trustees  in 
the  exercise  of  their  iduciary  duties. 

7.  Dividends  paid  jy  a  portfolio  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividend;  are  paid,  will  be 
calculated  in  the  san  le  manner,  at  the 
same  time,  on  the  sa  ne  day,  and  will  be 
in  the  same  amount,  except  that 
payments  made  und^  (r  a  Plan  relating  to 
each  respective  class  of  shares  and  the 
class  expenses  relati  ig  to  each  class  of 
shares  will  be  borne  sxclusively  by  that 
class. 

8.  The  methodoloj  y  and  procedures 
for  calculating  the  m  t  asset  value  and 
dividends  and  distri  )utions  of  the 
various  classes  in  an  y'  portfolio  having 
a  multi-class  distribi  tion  system  and 
the  proper  allocatior  of  expenses  among 
the  various  classes  ii  i  each  such 
portfolio  have  been  i  eviewed  by  an 
expert  (the  "Expert"  who  has  rendered 
a  report  to  the  Fund  involved,  which 
report  has  been  provided  to  the  staff  of 
the  SEC,  that  such  methodology  and 
procedures  are  adeqi  tate  to  ensure  that 
Mjch  calculations  an  i  aliocations  will  ' 


be  made  in  an  appropriate  manner.  On 
an  ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Fund  involved  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Fund  involved 
(which  the  Fund  agrees  to  provide),  will 
be  available  for  inspection  by  the  SEC 
staff  upon  the  written  request  to  the 
Fund  for  such  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management  or  a  regional  office  of  the 
SEC.  Authorized  staff  members  would 
be  limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  will  be  a  "report  on 
pohcies  and  procedures  placed  in 
operation"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  effectiveness"  as  defined  and  . 
described  in  Statement  of  Auditing 
Standards  No.  70  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA"),  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the 
various  classes  of  shares  and  this 
representation  will  be  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  condition  8  above  and  will 
be  concurred  with  by  the  Expert,  or  an 
appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
8  above.  Applicants  will  lake  immediate 
corrective  measures  if  this 
representation  is  not  concurred  v,riih  by 
the  Expert  or  appropriate  substitute 
Expert. 

10.  The  prospectus  of  each  portfoUo 
having  a  multi-class  system  will  contain 
a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  shares  in  a  portfolio 
may  receive  different  compensation 
with  respect  to  one  particular  class  of 


shares  over  another  in  the  same 
portfolio. 

11.  The  distributor  for  a  Fund  having 
a  multi-class  system  will  adopt 
compliance  standards  for  any  portfolio 
which  has  a  multi-class  system,  which 
standards  will  relate  to  when  each  class 
of  shares  may  appropriately  be  sold  to 
particular  investors.  Applicants  will 
require  all  persons  selling  shares  of  a 
portfolio  having  a  multi-class  system  to 
conform  to  such  appUcable  standards. 

12.  The  conditions  pvu-suant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  with  respect  to  the  multi-class 
system  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the  trustees 
of  a  Fund  having  a  multi-class  system. 

13.  Each  portfolio  having  a  multi-class 
system  will  disclose  the  respective 
expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  front-end  sales  loads,  CDSCs, 
conversion  features,  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  a  portfolio  in  every  prospectus 
relating  to  such  portfolio,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  Each  such 
portfoUo  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  in  a 
portfolio  in  every  shareholder  report 
relating  to  such  portfolio  to  the  extent 
required  by  SEC  rule  or  interpretation. 
The  shareholder  reports  will  contain,  in 
the  statement  of  assets  and  liabilities 
and  statement  of  operations, 
informa.tion  related  to  the  portfolio  as  a 
whole  generally  and  not  on  a  per  class 
basis  (each  portfolio's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  portfoUo).  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 
pubUcation  in  any  newspaper  or  similar 
listing  of  any  portfoUo's  net  asset  value 
and  pubUc  offering  price  will  present 
each  class  of  shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  amended  order  requested  by 
the  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
m  any  particular  level  of  payments  ihat 
the  portfolios  may  make  pursuant  to  a 
Plan  in  reliance  on  the  exemptive  order. 

15.  If  a  CDSC  arrangement  is 
implemented  with  respect  to  shares  of  a 
portfolio,  apphcants  agree  to  comply 
with  the  provisions  of  proposed  rule  6r- 
10  imder  the  Act,  Investment  Company 
Act  Release  No.  16619  (Nov.  2, 1988),  as 


such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted  or     I 
amended.  i 

16.  Any  class  of  shares  with  a       ! 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  article  III,  section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

17.  If  a  Fund  implements  any       | 
amendment  to  its  12b-l  Plan{s)  (or,  if 
presented  to  shareholders,  adopts  ol- 
implements  any  amendment  to  a' 
shareholder  services  Plan  or  Plans)  that 
would  increase  materially  the  amount 
that  may  be  home  by  the  Non-CDSC 
Shares  imder  the  Plan,  existing 
Convertible  CDSC  Shares  will  stop 

.  converting  into  the  Non-CDSC  Shares 
unless  the  Convertible  CDSC  Shares, 
voting  separately  as  a  class,  approve  the 
proposal.  The  trustees  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  Convertible  CDSC  Shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Non-CDSC  Shares"), 
identical  in  all  material  respects  to  the 
Non-CDSC  Shares  as  they  existed  prior 
to  implementation  of  the  proposal,  no 
later  than  the  date  such  shares 
previously  were  scheduled  to  convert 
into  Non-CDSC  Shares.  If  deemed 
advisable  by  the  trustees  to  implement 
the  foregoing,  such  action  may  include 
the  exchange  of  all  existing  Convertible 
CDSC  Shares  for  a  new  class  ("New 
Convertible  CDSC  Shares"),  identical  to 
the  existing  Convertible  CDSC  Shares  in 
all  material  respects  except  that  the  New 
Convertible  CDSC  Shares  will  convert 
into  New  Non-CDSC  Shares.  New  Non- 
CDSC  Shares  or  New  Convertible  CDSC 
Shares  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Non-CDSC  Shares  or  New 
Convertible  CDSC  Shares  shall  be  borne 
solely  by  the  adviser  and  the  distributor. 
Convertible  CDSC  Shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Non-CDSC  Shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Non-CDSC  Share  plan  and  the 
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such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted  or 
amended. 

16.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  article  in,  section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

17.  If  a  Fund  implements  any 
amendment  to  its  12b-l  Plan(s)  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  to  a'    [ 
shareholder  services  Plan  or  Plans)  that 
would  increase  materially  the  amount 
that  may  be  borne  by  the  Non-CDSC 
Shares  imder  the  Plan,  existing 
Convertible  ODSC  Shares  will  stop 

.  converting  into  the  Non-CDSC  Shares 
unless  the  Convertible  CDSC  Shares, 
voting  separately  as  a  class,  approve  the 
proposal.  The  trustees  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  Convertible  CDSC  Shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Non-CDSC  Shares"), 
identical  in  all  material  respects  to  the 
Non-CDSC  Shares  as  they  existed  prior 
to  implementation  of  the  proposal,  no 
later  than  the  date  such  shares 
previously  were  scheduled  to  convert 
into  Non-CDSC  Shares.  If  deemed 
advisable  by  the  trustees  to  implement 
the  foregoing,  such  action  may  include 
the  exchange  of  all  existing  Convertible 
CDSC  Shares  for  a  new  class  ("New 
Convertible  CDSC  Shares"),  identical  to 
the  existing  Convertible  CDSC  Shares  in 
all  material  respects  except  that  the  New 
Convertible  CDSC  Shares  will  convert 
into  New  Non-CDSC  Shares.  New  Non- 
CDSC  Shares  or  New  Convertible  CDSC 
Shares  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Non-CDSC  Shares  or  New 
Convertible  CDSC  Shares  shall  be  borne 
solely  by  the  adviser  and  the  distributor. 
Convertible  CDSC  Shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Non-CDSC  Shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Non-CDSC  Share  plan  and  the 


relationship  of  such  plan  to  the 
Convertible  CDSC  Shares  are  disclosed 
in  an  effective  registration  statement. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  94-17519  Filed  7-18-94:  8:45  am] 
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[Rel.  No.  IC-20401;  File  No.  812-8720] 

Chubb  Lrfe  Insurance  Company  of 
America,  et  al. 

July  12. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 


APPUCANTS:  Chubb  Life  Insurance 
Company  of  America  ("Chubb  Life"), 
Chubb  Separate  Account  C  (the 
"Account"),  any  other  separate  account 
established  in  the  future  (the  "Future 
Accounts")  by  Chubb  Life  or  an 
affiliated  life  insurance  company  to 
support  scheduled  premium,  single 
premium,  or  flexible  premium  variable 
life  insurance  contracts  (the 
"Contracts"),  and  Chubb  Securities 
Corporation  ("Chubb  Securities' '). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Section 
27(c)(2)  of  the  1940  Act  and  Rules  6e- 
2(c)(4)(v)  and  6e-3(T)(c)(4)(v) 
thereunder. 

,SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  them  to  deduct 
from  premiums  received  under  the 
Contracts  an  amount  that  is  reasonable 
in  relation  to  Chubb  Life's  increased 
federal  income  tax  burden  resulting 
from  Chubb  Life's  receipt  of  such 
premiums  in  connection  with  the 
Contracts. 

FILING  DATE:  The  application  was  filed 
on  December  10. 1993.  An  amended  and 
restated  application  was  filed  on  May 
27.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  August  8, 1994  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 


for  lawryers.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  Shari  J.  Lease,  Esq.,  Chubb 
Life  Insurance  Company  of  America, 
One  Granite  Place,  Concord,  New 
Hampshire  03301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Whisler,  Senior  Attorney,  or 
Michael  V.  Wible,  Special  Counsel,  both 
at  (202)  942-0670,  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Chubb  Life,  a  stock  life  insurance 
company  chartered  under  the  laws  of 
Tennessee  and  redomesticated  in  New 
Hampshire  in  1991,  is  the  depositor,  for 
purposes  of  the  1940  Act,  of  the 
Account. 

2.  The  Account,  organized  under  New 
Hampshire  law  as  an  insurance 
company  separate  account,  is  registered 
with  the  Commission  as  a  unit 
investment  trust  (File  No.  33-72830). 
The  Account  will  fund  the  Contracts 
issued  by  Chubb  Life  and  the  Contracts 
will  be  registered  under  the  Securities 
Act  of  1933.  Chubb  Series  Trust  (the 
"Trust"),  a  registered  open-end 
management  investment  company  (File 
No.  33-72834),  will  serve  as  the 
underlying  investment  medium  for  the 
Account.  Applicants  incorporate  by 
reference  the  above-mentioned 
registration  statements  into  the 
application. 

3.  Chubb  Securities,  a  registered 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934  and  a  member  of 
the  National  Association  of  Securities 
Dealers,  Inc.,  is  the  principal 
underwriter  for  the  Contracts.  Chubb 
Securities  is  a  wholly-owned  subsidiary 
of  Chubb  Life. 

4.  The  Contracts  which  are  the  subject 
of  the  application  are  flexible  premium 
individual  variable  life  insurance 
policies  and  flexible  premium 
survivorship  variable  life  insurance 
policies.  Applicants  state  that  the 
Contracts  will  be  issued  in  reliance  on 
Rule  6e-3(T)(b)(13)(i)(B).  Applicants 
state  that  Chubb  Life  will  deduct  1.25% 
of  each  premium  payment  to  cover 
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in  Chubb  Life  owing  $256.03  (.35  x 
$731.50)  more  in  taxes  for  the  current 
year  than  would  have  been  owed  by 
Chubb  Life  prior  to  OBRA  1990.  This 
current  increase  in  federal  income  tax 
will  be  partially  offset  by  deductions 
that  will  be  allowed  during  the  next  ten 
years  as  a  result  of  amortizing  the 
remainder  of  the  $770  [%77  in  each  of 
the  following  nine  years  and  $38.50  in 
year  ten). 

10.  In  the  business  judgment  of  Chubb 
Life,  a  discount  rate  of  10%  is 
approximate  for  use  in  calculating  the 
present  value  of  Chubb  Life's  future  tax 
deductions  resulting  from  the 
amortization  described  above. 
Applicants  state  that  ChubB  Life  seeks 
an  after  tax  rate  of  return  on  the 
investment  of  its  capital  in  excess  of 
10%.  To  the  extent  that  capital  must  be 
used  by  Chubb  Life  to  meet  its  increased 
federal  tax  burden  under  Section  848 
resulting  from  the  receipt  of  premiums, 
such  capital  is  not  available  to  Chubb 
Life  for  investment.  Thus,  Applicants 
argue,  the  cost  of  capital  used  to  satisfy 
Chubb  Life's  increased  federal  income 
tax  burden  under  Section  848  is,  in 
essence,  Chubb  Life's  after  tax  rate  of 
return  on  capital;  and,  accordingly,  the 
rate  of  return  on  capital  is  appropriate 
for  use  in  this  present  value  calculation. 
To  the  extent  that  the  10%  discount  rate 
is  lower  than  Chubb  Life's  actual 
targeted  rate  of  return.  Applicants 
submit  that  a  measure  of  comfort  is 
provided  that  the  calculation  of  Chubb 
Life's  increased  tax  burden  attributable 
to  the  receipt  of  premiums  will  continue 
to  be  reasonable  over  time,  even  if  the 
corporate  tax  rate  applicable  to  Chubb 
Life  is  reduced,  or  its  targeted  rate  of 
return  is  lowered. 

11.  In  determining  the  after  tax  rate  of 
return  used  in  arriving  at  this  discount 
rate.  Applicants  state  that  Chubb  Life 
considered  a  number  of  factors, 
including:  market  interest  rates;  Chubb  . 
Life's  anticipated  long  term  growth  rate; 
the  risk  level  for  this  type  of  business; 
inflation;  and  available  information 
about  the  rates  of  return  obtained  by 
other  life  insurance  companies.  Chubb 
Life  represents  that  such  factors  are 
appropriate  factors  to  consider  in 
determining  Chubb  Life's  cost  of  capital. 
Applicants  state  that  Chubb  Life  first 
projects  its  future  growth  rate  based  on 
the  sales  projections,  the  current  interest 
rates,  the  inflation  rate,  and  the  amount 
of  capital  that  Chubb  Life  can  provide 

to  support  such  growth.  Chubb  Life  then 
uses  the  anticipated  growth  rate  and  the 
other  factors  enumerated  above  to  set  a 
rate  of  return  on  capital  that  equals  or 
exceeds  this  rate  of  growth.  Of  these 
other  factors,  market 


12.  Using  a  corporate  federal  income 
tax  rate  of  35%  and  assuming  a  discount 
rate  of  10%,  the  present  value  of  the 
federal  income  tax  effect  of  the 
increased  deductions  allowable  in  the 
following  10  years,  which  partially 
offsets  the  increased  federal  income  tax 
burden,  comes  to  $160.40.  The  effect  of 
Section  848  on  the  Contracts  is, 
therefore,  an  increased  federal  income 
tax  burden  with  a  present  value  of 
$95.63  for  each  $10,000  of  net 
premiums,  i.e.,  $256.03  minus  $160.40. 

13.  State  premium  taxes  are 
deductible  in  computing  federal  income 
taxes.  Thus,  Chubb  Life  does  not  incur 
incremental  federal  income  tax  when  it 
passes  on  state  premium  taxes  to  owners 
of  the  Contracts.  Conversely,  federal 
taxes  are  not  deductible  in  computing 
Chubb  Life's  federal  income  taxes.  To 
compensate  Chubb  Life  fully  for  the        .^ 
impact  of  Section  848,  therefore,  it 
would  be  necessary  to  allow  Chubb  Life 
to  impose  an  additional  charge  that 
would  make  it  whole  not  only  for  the 
$95.63  additional  federal  income  tax 
burden  attributable  to  Section  848  but 
also  for  the  federal  income  tax  on  the 
additional  $95.63  itself.  This  federal 
income  tax  can  be  determined  by 
dividing  $95.63  by  the  complement  of 
the  35%  federal  corporate  income  tax 
rate,  i.e.,  65%.  resulting  in  an  additional 
charge  of  $147.12  for  each  $10,000  of. 
net  premiums,  or  1.47%. 

14.  Based  on  prior  experience,  Chubb 
Life  expects  that  all  of  its  current  and 
future  deductions  will  be  fully  taken.  It 
is  Chubb  Life's  judgment  that  a  charge 
of  1.25%  would  reimburse  Chubb  Life 
for  the  impact  of  Section  848  on  Chubb 
Life's  federal  income  tax  liabilities. 
Applicants  represent  that  the  charge  to 
be  deducted  by  Chubb  Life  pursuant  to 
the  relief  requested  is  reasonably  related 
to  Chubb  Life's  increased  federal 
income  tax  burden  under  Section  848, 
taking  into  account  the  benefit  to  Chubb 
Life  of  the  amortization  permitted  by 
Section  848,  and  the  use  by  Chubb  Life 
of  a  discount  rate  of  10%  in  computing 
the  future  deductions  resulting  from 
such  amortization,  such  rate  being  the 
equivalent  of  Chubb  Life's  cost  of 
capital. 

15.  While  the  application  states  that 
Chubb  Life  believes  that  a  charge  of 
1.25%  of  premium  payments  would 
reimburse  it  for  the  impact  of  Section 
848  (as  currently  written)  on  Chubb 
Life's  federal  income  tax  liabilities,  the 
application  also  states,  however,  that 
Chubb  Life  believes  that  it  will  have  to 
increase  this  charge  if  any  future  change 
in,  or  interpretation  of  Section  848,  or 
any  successor  provision,  results  in  an 
increased  federal  income  tax  burden 
due  to  the  receipt  of  premiums.  Such  an 


inrjease  could  result  from  a  change  in 
the  corporate  federal  income  tax  rate,  a 
change  in  the  7.7%  figure,  or  a  change 
in  the  amortization  period. 

Applicants'  Legal  Analysis  ' 

1.  Applicants  request  an  order  of  the 
Commission  pursuant  to  Section  6(c) 
exempting  them  from  the  provisions  of 
Section  27(c)(2)  of  the  1940  Act  and 
Rules  6e-2(c)4)(v)  and  6e-3(T)(c)  (4)(v) 
thereunder  to  the  extent  necessary  to 
permit  deductions  to  be  made  from 
premium  payments  received  in 
connection  with  the  Contracts.  The 
deductions  would  be  in  an  amount  that 
is  reasonable  in  relation  to  Chubb  Life's 
increased  federal  income  tax  burden 
related  to  the  receipt  of  such  premiums. 
Applicants  further  request  an  exemption 
from  Rule  6e-3(T)(c)(4)(v)  of  the  1940 
Act  to  permit  the  proposed  deductions 
to  be  treated  as  other  than  "sales  load" 
for  the  purposes  of  Section  27  of  the 
1940  Act  and  the  exemptions  from 
various  provisions  of  that  Section  found 
in  Rule  6e-3(T)0))(13). 

2.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission  may,  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction  from  any 
provision  of  the  1940  Act  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  the 
provisions  of  the  1940  Act. 

3.  Section  27(c)(2)  of  the  1940  Act 
prohibits  the  sale  of  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (except  such  amounts  as 
are  deducted  for  sales  load)  are  held 
under  an  indenture  or  agreement 
containing  in  substance  the  provisions 
required  by  Sections  26(a)(2)  and 
26(a)(3)  of  the  1940  Act.  Applicants  note 
that  certain  provisions  of  Rule  6e-3(T) 
provide  a  range  of  exemptive  relief  for 
the  offering  of  flexible  premium  variable 
life  insurance  policies  such  as  the 
Contracts.  Rule  6e-3(T)(b)(13)(iii) 
provides,  subject  to  certain  conditions, 
exemptions  from  Section  27(c)(2)  that 
include  permitting  a  payment  of  certain 
administrative  fees  and  expenses,  the 
deduction  of  a  charge  for  certain 
mortality  and  expense  risks,  and  the 
"deduction  of  premium  taxes  imposed 
by  any  state  or  other  governmental 
entity". 

4.  Rule  6e-2(cK4)(v)  defines  "sales 
load"  charged  on  any  payment  as  the 
excess  of  the  payment  over  certain  j 
specified  charges  and  adjustments, 
including  "a  deduction  approximately 
equal  to  state  premium  taxes".  Rule6e- 


increase  could  result  from  a  change  in 
the  corporate  federal  income  tax  rate,  a 
change  in  the  1.7%  figure,  or  a  change 
in  the  amortization  period. 

Applicants'  Legal  Analysis  ' 

1.  Applicants  request  an  order  of  the 
Commission  pursuant  to  Section  6(c) 
exempting  them  from  the  provisions  of 
Section  27(c)(2)  of  the  1940  Act  and 
Rules  6e-2(c)4)(v)  and  6e-3(T)(c)  (4)(v) 
thereunder  to  the  extent  necessary  to 
permit  deductions  to  be  made  from 
premium  payments  received  in 
connection  with  the  Contracts.  The 
deductions  would  be  in  an  amount  that 
is  reasonable  in  relation  to  Chubb  Life's 
increased  federal  income  tax  burden 
related  to  the  receipt  of  such  premiums. 
Applicants  further  request  an  exemption 
from  Rule  6e-3(T)(c)(4)(v)  of  the  1940 
Act  to  permit  the  proposed  deductions 
to  be  treated  as  other  than  "sales  load" 
for  the  purposes  of  Section  27  of  the 
1940  Act  and  the  exemptions  from 
various  provisions  of  that  Section  found 
inRule6e-3(T)(b)(13). 

2.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission  may,  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction  from  any 
provision  of  the  1940  Act  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  the 
provisions  of  the  1940  Act. 

3.  Section  27(c)(2)  of  the  1940  Act 
prohibits  the  sale  of  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (except  such  amounts  as 
are  deducted  for  sales  load)  are  held 
under  an  indenture  or  agreement 
containing  in  substance  the  provisions 
required  by  Sections  26(a)(2)  and 
26(a)(3)  of  the  1940  Act.  Applicants  note 
that  certain  provisions  of  Rule  6e-3(T) 
provide  a  range  of  exemptive  relief  for 
the  offering  of  flexible  premium  variable 
life  insurance  policies  such  as  the 
Contracts.  Rule  6e-3(T)(b)(13){iii) 
provides,  subject  to  certain  conditions, 
exemptions  from  Section  27(c)(2)  that 
include  permitting  a  payment  of  certain 
administrative  fees  and  expenses,  the 
deduction  of  a  charge  for  certain 
mortality  and  expense  risks,  and  the 
"deduction  of  premium  taxes  imposed 
by  any  state  or  other  governmental 
entity". 

4.  Rule  6e-2(cK4J(v)  defines  "sales 
load"  charged  on  any  payment  as  the 
excess  of  the  payment  over  certain 
specified  charges  and  adjustments, 
including  "a  deduction  approximately 
equal  to  state  premium  taxes".  Rule6e- 
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3(T)(c)(4)(v)  defines  "sales  load- 
charged  during  a  contract  period  as  the 
excess  of  any  payments  made  during  the 
period  over  the  sum  of  certain  specified 
charges  and  adjustments,  including  "a 
deduction  for  and  approximately  equal 
to  state  premium  taxes". 

5.  Applicants  submit  that  the 
deduction  for  federal  income  tax 
charges,  proposed  to  be  deducted  in 
connection  with  the  Contracts,  is  akin  to 
a  state  premium  tax  charge  in  that  it  is 
an  appropriate  charge  related  to  Chubb 
Life's  tax  burden  attributable  to 
premiums  received.  Thus,  applicants 
submit  that  the  proposed  deduction  be 
treated  as  other  than  sales  load,  as  is  a 
state  premium  tax  charge,  for  purposes 
ofthe  1940  Act. 

6.  Applicants  argue  that  the  requested 
exemptions  fi-om  Rules  6e-2(c)(4)  and 
6e-3(T)(c)(4)  are  necessary  in 
connection  with  Applicants'  reliance  on 
certain  provisions  of  Rules  6e-2(b)(13) 
and  6e-3(T)(b)(13),  and  particularly  on 
subparagraphs  (b)(13)(i)  ofthe  Rules, 
which  provide  exemptions  from 
Sections  27(a)(1)  and  27(h)(1)  ofthe 
1940  Act.  Issuers  and  their  affiliates 
may  only  rely  on  Rules  6e-2(b)(13)(i)  or 
6e-3{T)(b)(13)(i)  if  they  meet  the 
respective  Rule's  alternative  limitations 
on  sales  load  as  defined  in  Rule  6e- 
2(c)(4)  or  Rule  6e-3(T)(c)(4).  Applicants 
state  that,  depending  upon  the  load 
structure  of  a  particular  Contract,  these 
alternative  limitations  may  not  be  met  if 
the  deduction  for  the  increase  in  an 
issuer's  federal  tax  burden  is  included 
in  sales  load.  Although  a  deduction  for 
an  insurance  company's  increased 
federal  tax  burden  does  not  fall  squarely 
within  any  ofthe  specified  charges  or 
adjustments  which  are  excluded  from 
the  definition  of  "sales  load"  in  Rules 
6e-2(c){4)  and  6e-3(T)(c)(4).  applicants 
state  that  they  have  found  no  public 
policy  reason  for  including  them  in 
"sales  load". 

7.  The  public  policy  that  underlies 
Rules  6e-2(b)(13)(i)  and  6e- 
3(T)(b)(l3)(i).  like  that  which  underlies 
Sections  27(a)(1)  and  27(h)(1)  ofthe 
1940  Act,  is  to  prevent  excessive  sales 
loads  from  being  charged  in  connection 
with  the  sale  of  periodic  pajinent  plan 
certificates.  Applicants  submit  that  the 
treatment  of  a  federal  income  tax  charge 
attributable  to  premium  payments  as 
sales  load  would  not  in  any  way  further 
this  legislative  purpose  because  such  a 
deduction  has  no  relation  to  the 
payment  of  sales  commissions  or  other 
distribution  expenses.  Applicants  state 
that  the  Commission  has  concurred  with 
this  conclusion  by  excluding  deductions 
for  state  premium  taxes  from  the 
definition  of  "sales  load"  in  Rules  6e- 
2(c)(4)  and  6e-3(T)(c)(4). 


8.  Applicants  assert  that  the  source  for 
the  definition  of  "sales  load"  found  in 
the  Rules  supports  this  analysis. 
Applicants  state  that  the  Commission's 
intent  in  adopting  such  provisions  was 
to  tailor  the  general  terms  of  Section 
2(a)(35)  ofthe  1940  Act  to  variable  life 
insurance  contracts.  Just  as  the 
percentage  limits  of  Sections  27(a)(1) 
and  27(h)(1)  depend  on  the  definition  of 
"sales  load"  in  Section  2(a)(35)  for  their 
efficacy,  the  percentage  limits  in  Rules 
6e-2(b)(13)(i)  and  6e-3(T)(b)(13)(i) 
depend  on  Rules  6e-2(c)(4)  and  6e- 
3(T)(c)(4).  respectively,  which  do  not 
depart,  in  principle,  from  Section 
2(a)(35). 

9.  Section  2{a)(35)  excludes 
deductions  from  premiums  for    issue 
taxes"  from  t)ie  definition  of  "sales 
load"  under  the  1940  Act.  Applicants 
submit  that  this  suggests  that  it  is 
consistent  with  the  policies  ofthe  1940 
Act  to  exclude  from  tl.e  definition  of 
"sales  load"  in  Rules  6e-2  and  6e-3(T) 
deductions  made  to  pay  an  insurance 
company's  costs  attributable  to  its  tax 
obligations.  Section  2{a)(35)  also 
excludes  administrative  expenses  or 
fees  that  are  "not  properly  chargeable  to 
sales  or  promotional  activities". 
Applicants  argue  that  this  suggests  that 
the  only  deductions  intended  to  fall 
within  the  definition  of  "sales  load"  are 
those  that  are  properly  chargeable  to 
such  activities.  Because  the  proposed 
deductions  will  be  used  to  compensate 
Chubb  Life  for  its  increased  federal 
income  tax  burden  attributable  to  the 
receipt  of  premiums,  and  are  not 
properly  chargeable  to  sales  or 
promotional  activities,  this  language  in 
Section  2(a)(35)  is  another  indication 
that  not  treating  such  deductions  as 
"sales  load"  is  consistent  with  the 
policies  ofthe  1940  Act. 

10.  Applicants  assert  that  the  terms  of 
the  relief  requested  with  respect  to 
Contracts  to  be  issued  through  the 
Account  or  through  Future  Accounts  are 
consistent  with  the  standards 
enumerated  in  Section  6(cl  ofthe  1940 
Act.  Without  the  requested  relief.  Chubb 
Life  would  have  to  request  and  obtain 
exemptive  relief  for  each  Contract  to  be 
issued  through  a  Future  Account. 
Applicants  state  that  such  additional 
requests  for  exemptive  relief  would 
present  no  issues  under  the  1940  Act 
not  already  addressed  in  this  request  for 
exemptive  relief. 

11.  Applicants  assert  that  the 
requested  relief  is  appropriate  in  the 
public  interest  because  it  would 
promote  competitiveness  in  the  variable 
life  insurance  market  by  eliminating  thri 
need  for  Chubb  Life  or  Future  Accounts 
to  file  redundant  exemptive 
applications,  thereby  reducing 
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administrative  expenses  and 
maximizing  efficient  use  of  resources. 
The  delay  and  expense  involved  in 
having  to  seek  repeated  exemptive  relief 
would  impair  the  ability  of  Chubb  Life 
and  the  Future  Accounts  to  take 
advantage  fully  of  business 
opfKJrtunities  as  thdse  opportunities 
arise.  Additionally,  [Applicants  state  that 
the  requested  reUef  fs  consistent  with 
the  purposes  of  the  1940  Act  and  the 
protection  of  investors  for  the  same 
reasons.  If  Chubb  Li  fe  and  the  Future 
Accounts  were  required  to  seek 
exemptive  relief  rep  eatedly  with  respect 
to  the  same  issues  aidressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  addit  onal  protection 
thereby  and  might  b  b  disadvantaged  as 
a  result  of  increased  overhead  expenses 
for  Chubb  Life  and  t  tie  Future  Accounts. 

Conditions  for  Relic  f 

1.  Appliuints  represent  that  Chubb 
Life  will  monitor  thi  i  reasonableness  of 
the  charge  to  be  deducted  by  Chubb  Life 
pursuant  to  the  requested  exemptive 
relief. 

2.  Applicants  repi  esent  that  the 
registration  statemei  it  for  each  Contract 
under  which  the  chi  rge  referenced  in 
paragraph  one  of  thi  s  section  is 
deducted  will:  (i)  di  iclose  the  charge; 
(ii)  explain  the  purp  3se  of  the  charge; 
and  (iii)  state  that  th  a  charge  is 
reasonable  in  relation  to  Chubb  Life's 
increased  federal  in(  ome  tax  burden 
under  Section  848  o  the  Code  resulting 
from  the  receipt  of  p  remiums. 

3.  Applicants  repi  ssent  that  the 
registration  statemei  t  for  each  Contract 
under  which  the  ch?  rge  referenced  in 
paragraph  one  of  thi  i  section  is 
deducted  will  conta  n  as  an  exhibit  an 
actuarial  opinion  as  lo;  (i)  the 
reasonable!..  ;s  of  th  )  charge  in  relation 
to  the  Account's  inc  eased  federal 
income  tax  burden  u  nder  Section  848 
resulting  from  the  re  ::eipt  of  premiums; 
(ii)  the  reasonablene  isof  the  after  tax 
rate  of  return  that  is  jsed  in  calculating 
such  charge;  and  (iii  the 
appropriateness  of  tB©  factors  taken  into 
account  by  Chubb  Li  fe  in  determining 
the  after  tax  rate  of  rfturn. 

Conclusion 


the 


Applicants  submit 
reasons  and  upon  th 
above,  the  requested 
Section  27(c)(2)  of 
Rules  6e-2(c)(4)(v) 
thereunder,  to  permi 
deduct  1.23%  of  pn 
under  the  Contracts 
in  Section  6(c)  of  the 
regard.  Applicants 
the  relief  r»-';ested 
would  be  appropriat 


that,  for  the 
:  facts  set  forth 
exemptions  from 
1940  Act.  and 
6e-3(T)(c)(4)(v) 
Chubb  Life  to 
lium  payments 
1  neet  the  standards 
1940  Act.  In  this 
that  granting 
the  application 
in  the  public 
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assert  \ 
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interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-17428  Filed  7-18-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD08-94-016] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Humble  Canal,  LA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation. 


SUMMARY:  Notice  is  hereby  given  that 
the  Coast  Guard  has  issued  a  temporary 
deviation  to  the  regulations  governing 
the  opening  of  a  drawbridge  over  the 
Humble  Canal,  from  July  25,  through 
August  8, 1994.  This  deviation  requires 
the  Louisiana  department  of 
Transportation  and  Development 
(LDOTD)  to  close  the  bridge  for  a 
continuous  15-day  period.  The  purpose 
of  the  closure  is  to  allow  the  South 
Terrebonne  Parish  Tidewater 
Management  &  Conservation  District  to 
complete  construction  of  a  hurricane 
protection  levee  south  of  the  bridge. 
EFFECTIVE  DATES:  The  period  of 
deviation  begins  on  Monday,  July  25, 
1994.  and  continues  through  Monday, 
August  8.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Rose  A.  Payne.  Bridge  Program 
Manager,  Eighth  Coast  Guard  District. 
Telephone  Number  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The  only 
economic  consequences  involve  the 
rerouting  of  navigation  presently  using 
Humble  Canal.  However,  an  alternate 
route  is  available  via  Bayou  Terrebonne 
and  Lake  Barre.  This  deviation  is  for  the 
purpose  of  providing  a  specific  time 
frame  to  complete  construction  of  a 
hurricane  protection  levee  for  many 
residents  living  in  the  low  area  of  South 
Terrebonne  Parish. 

This  deviation  from  normal  operating 
regulations  (33  CFR  117.5)  is  authorized 
in  accordance  with  the  provisions  of 
Title  33  of  the  Code  of  Federal 
Regulations,  parts  117.35  and  117.37. 


Dated:  July  4, 1994. 
R.C  North, 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
Eigh  th  Coast  Guard  District. 
(FR  Doc.  94-17533  Filed  7-18-94;  8:45  am] 

BILUNG  CODE  4910-14-M 


[CGD  94-047] 

implementation  of  the  Port-State 
Control  Initiative 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Coast  Guard  has 
implemented  a  port-state  control 
initiative  to  identify  and  eliminate  the 
operation  of  substandard  ships  in  U.S. 
waters.  The  Coast  Guard  is  increasing  its 
enforcement  efforts  against  these 
vessels.  This  notice  is  published  to 
ensure  wide  dissemination  of  this 
information  to  those  who  may  be 
affected  by  it. 

DATES:  Effective  May  1, 1994. 
ADDRESSES:  Commandant  (G-M).  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001,  telephone  (202)  267-1464. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Joseph  J.  Saboe,  Project 
Manager.  Merchant  Vessel  Inspection 
and  Documentation  Division  (G-MVI- 
1).  U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001,  telephone  (202) 267-1464. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

The  Coast  Guard  examines  and 
inspects  ships  under  the  authority  of  a 
number  of  existing  statutory  and 
international  convention  provisions. 
This  port-state  control  initiative  uses  a 
risk  management  approach  to  focus  the 
Coast  Guard's  attention  and  resources 
on  tho.s8  foreign  vessels  which 
potentially  pose  the  greatest  threat  to 
the  safety  of  U.S.  ports  and  the  marine 
environment. 

On  September  27. 1993.  the  U.S. 
Senate  Appropriations  Committee 
published  a  rep)ort  (103-150)  on  the 
1994  Department  of  Transportation  and 
Related  Agencies  Appropriations  Bill.  In 
part,  the  Committee  expressed  a  strong 
interest  in  eliminating  substandard 
ships  from  U.S.  waters.  To  accomplish 
this  the  U.S.  Coast  Guard  was  directed 
to  develop  and  initiate  stricter  port-state 
controls  to  identify  substandard  ships 
entering  U.S.  waters  for  boarding  and 
examination.  The  Coast  Guard  was  also 
directed  to  develop  a  system  to  ensure 
accountability  if  a  substandard  ship  is 
found  and  deficiencies  were  not 


detected  in  prior  Coast  Guard  boardings 
or  examinations. 

A  substandard  vessel  presents  an 
unacceptable  risk  to  the  persons  on 
board  or  to  the  marine  environment. 
Under  Coast  Guard  policy  and 
applicable  international  guidelines.  4 
ship  is  considered  substandard  if  its 
hull,  crew,  machinery,  or  lifesaving. 
firefighting,  w  pollution  prevention 
equipment  are  substantially  below  the 
standards  required  by  U.S.  laws  or 
international  conventions  due  to: 

a.  the  absence  of  principal  equipment 
or  arrangements  required  by  U.S.  laws 
or  international  conventions; 

b.  gross  noncompliance  with 
equipment  standards  or  arrangements 
under  U.S.  laws  or  international 
conventions;  .    j 

c.  substantial  deterioration  of  the 
ship's  structure  or  its  essential 
equipment; 

d.  noncompliance  with  the 
operational  and/or  manning  standards 
required  by  U.S.  laws  or  international 
conventions; 

e.  clear  lack  of  appropriate 
certification;  or, 

f.  demonstrated  lack  of  competence 
on  the  part  of  the  crew. 

The  Coast  Guard  is  authorized  under 
several  international  maritime  safety 
conventions  to  intervene  if  a  vessel  is 
not  in  compliance  with  existing 
international  treaties  and.  if  necessary, 
detain  it  until  conditions  are  corrected. 
Conventions  that  provide  port-state 
control  intervention  and/or  detention 
authority  include:  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
(SOLAS);  the  International  Convention 
for  the  Prevention  of  Pollution  From 
Ships.  1973  and  its  Protocol  of  1978 
(MARPOL  73/78);  the  International 
Conference  on  LoadLines.  1966 
(LOADUNE  66);  and  the  hitemational 
Convention  on  Standards  of  Training. 
Certification  and  Watchkeeping,  1978 
(STCW  78). 

This  initiative  will  also  have  a 
positive  effect  for  vessels  which  are 
owned,  managed,  classed,  and  flagged 
by  responsible  parties  who  ensure  tiieir 
vessels  meet  U.S.  and  international 
safety  standards.  These  vessels  should 
be  subject  to  a  decrease  in  the  number 
of  boardings  by  the  Coast  Guard.  This 
would  result  in  a  savings  of  vessel 
personnel  time  and  operation  costs. 

The  Coast  Guard  developed  a  matrix 
for  determining  vessel  boarding 
priorities.  This  matrix  uses  informatiop 
on  a  vessel's  owner,  operator  and 
managing  operator;  destination;  flag  of 
registry;  classification  society;  Coast 
Guard  boarding  historj';  and  the  type  of 
ship  to  determine  the  vessel's  relative 
risk.  These  criteria  are  assigned  various 
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detected  in  prior  Coast  Guard  boardings 
or  examinations. 

A  substandard  vessel  presents  an 
unacceptable  risk  to  the  persons  on 
board  or  to  the  marine  environment,  j 
Under  Coast  Guard  policy  and 
applicable  international  guidelines.  ^ 
ship  is  considered  substandard  if  its 
hull,  crew,  machinery,  or  lifesaving. 
firefighting.  or  pollution  prevention 
equipment  are  substantially  below  the 
standards  required  by  U.S.  laws  or 
international  conventions  due  to: 

a.  the  absence  of  principal  equipment 
or  arrangements  required  by  U.S.  laws 
or  international  conventions; 

b.  gross  noncompliance  with 
equipment  standards  or  arrangements 
under  U.S.  laws  or  international 
conventions;  I 

c.  substantial  deterioration  of  the   j 
ship's  structure  or  its  essential 
equipment; 

d.  noncompliance  with  the 
operational  and/or  manning  standards 
required  by  U.S.  laws  or  international 
conventions; 

e.  clear  lack  of  appropriate 
certification;  or, 

f  demonstrated  lack  of  competency 
on  the  part  of  the  crew. 

The  Coast  Guard  is  authorized  under 
several  international  maritime  safety 
conventions  to  intervene  if  a  vessel  is 
not  in  compliance  with  existing         j 
international  treaties  and,  if  necessary, 
detain  it  imtil  conditions  are  corrected. 
Conventions  that  provide  port-state 
control  intervention  and/or  detention 
authority  include:  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
(SOLAS);  the  International  Convention 
for  the  Prevention  of  Pollution  From 
Ships.  1973  and  its  Protocol  of  1978 
(MARPOL  73/78);  the  International 
Conference  on  LoadLines,  1966 
(LOADLDsfE  66);  and  the  International 
Convention  on  Standards  of  Training, 
Certification  and  VVatchkeeping,  1978 
(STCW  78).  1 

This  initiative  will  also  have  a 
positive  effect  for  vessels  which  are 
cvmed,  managed,  classed,  and  flagged 
by  responsible  parties  who  ensure  their 
vessels  meet  U.S.  and  international     ! 
safety  standards.  These  vessels  should 
be  subject  to  a  decrease  in  the  number 
of  boardings  by  the  Coast  Guard.  This 
would  result  in  a  savings  of  vessel      i 
personnel  time  and  operation  costs. 

The  Coast  Guard  developed  a  matrix 
for  determining  vessel  boarding 
priorities.  This  matrix  uses  informatiqn 
on  a  vessel's  owner,  operator  and 
managing  operator;  destination;  flag  of 
registry;  classification  society;  Coast 
Guard  boarding  history;  and  the  type  of 
ship  to  determine  the  vessel's  relative 
risk.  These  criteria  are  assigned  various 


point  values  iti  the  matrix.  Each  of  these 
criteria  is  discussed  below. 

Owmer,  Operator,  and  Managing 
.  Operator 

A  ship  will  be  assigned  points  in  the 
matrix  if  its  owner,  operator  or 
managing  operator  had  any  of  its  ships 
subjected  to  an  intervention  by  the  U.S. 
Coast  Guard  within  the  past  twelve 
months.  All  vessels  associated  with  that 
owner,  operator  or  managing  operator 
will  be  assigned  points  in  the  matrix, 
not  just  the  vessel  that  was  subjected  to 
intervention. 

Destination    ' 

Coast  Guard  historical  data  indicates 
that  substandard  ships  are  more  likely 
to  call  at  certain  facilities.  A  vessel  will 
be  assigned  points  in  the  matrix  if  it  is 
enroute  to  a  facility  that  has  been 
identified  by  the  local  Capital  of  the 
Port  as  a  facility  that  has  a  previous 
record  of  receiving  substandard  vessels. 

Flag  of  Registry 

Points  may  also  be  assigned  in  the 
matrix  based  on  a  vessel's  flag  of 
registry.  Points  will  be  assigned  to  a 
vessel  if  its  flag  state's  rate  of 
interventions  to  fleet  size  exceeds  the 
average  intervention  ratio  for  all  flag 
states  calling  in  the  U.S.  Intervention 
ratios  are  calculated  based  on  the 
number  of  ships  of  each  flag  state  that 
are  subject  to  intervention  in  U.S. 
waters  in  comparison  to  the  total 
number  of  ships  from  the  flag  state 
which  call  at  U.S.  ports. 

Yearly  totals  of  interventions  and  port 
calls  will  be  developed  and  averages 
over  a  three-year  period  will  be 
calculated.  A  three-year  rolling  average 
of  flag  state  intervention  ratios  will  be 
used  to  reduce  the  effect  of  any 
anomalies  in  the  annual  data.  This 
three-year  average  will  be  compared  to 
the  three-year  average  for  all  flag  states. 
Baseline  data  for  these  ratios  were 
obtained  using  the  Coast  Guard's 
records  of  interventions  for  the  years 
1991  through  1993. 

The  initial  three-year  rolling  average 
intervention  rate  for  all  foreign  vessels 
calling  in  the  U.S.  for  the  period  1991- 
1993  is  0.50  percent.  Thus,  vessels  of 
flags  of  registry  which  experienced  an 
average  intervention  rate  greater  than 
0.50  percent  will  be  assigned  points  in 
the  boarding  priority  matrix. 

Classification  Society 

A  classification  society  is  an 
organization  that  issues  certificates  of 
class  or  issues  international  convention 
certificates  to  a  vessel  under  the 
authority  of  a  flag  state.  Currently, 
approximately  68  entities  have  been 


identified  that  issue  classification 
certificates  or  international  convention 
certificates. 

The  Coast  Guard  will  determine 
which  of  the  organizations  identified 
meet  the  guidelines  in  International 
Maritime  Organization  (IMO)  Resolution 
A.739(18),  "Guidehnes  for  the 
Authorization  of  Organizations  Acting 
on  Behalf  of  the  Administration." 
Resolution  A. 739(18)  provides  the 
following  guidelines  for  organizations: 

a.  extensive  experience; 
.     b.  publication  of  rules  in  English: 

c.  significant  technical  staffs: 

d.  qualified  professional  staffs: 

e.  a  written  code  of  ethics; 

f.  written  policy  and  objectives; 

g.  an  internal  audit  system  based  on 
an  internationally  recognized  quality 
management  system  such  as  I&O  9000; 
and, 

h.  subject  to  certification  of  its  quality 
system  by  independent  auditors 
recognized  by  the  appropriate  flag 
administration. 

The  Coast  Guard  has  sent  a  letter  to 
each  classification  society  or  other 
organization  it  has  identified,  and 
requested  information  needed  to 
determine  if  the  society  or  organization 
meets  the  guidelines  in  Resolution 
A.739(18).  The  Chief.  Merchant  Vessel 
Inspection  and  Documentation  Division 
will  review  the  responses,  and  develop 
a  list  of  those  societies  or  organizations 
that  meet  the  guidelines.  Vessels  that 
have  received  certificates  from  those 
organizations  that  are  not  considered  to 
meet  the  criteria  in  IMO  Resolution 
A.739118)  will  be  automatically 
assigned  points  in  the  matrix. 

A  vessel  that  has  received  a  certificate 
from  a  classification  society  or  other 
organization  that  meets  IMO  Resolution 
A. 739(18)  may  also  be  assigned  points 
in  the  matrix  based  on  the  classification 
society's  intervention  rate.  A 
classification  society's  intervention  rate 
will  be  calculated  based  on  the  number 
of  ships  classed  by  each  classification 
society  that  are  subject  to  intervention 
in  U.S.  waters  in  comparison  to  the  total 
number  of  ships  classed  by  that 
classification  .society  which  call  on  U.S. 
ports.  Each  society's  rate  will  be 
compared  to  the  average  intervention 
ratio  for  all  classification  societies. 
Vessels  that  have  received  certificates  of 
class  from  societies  with  inter\ention 
rates  higher  than  the  average  v\ill  be 
assigned  points  in  the  matrix. 

Boarding  History 

A  vessel  will  also  be  assigned  points 
in  the  matrix  based  upon  its  record  in 
U.S.  waters.  A  vessel  will  be  a.ssigned 
points  if  it  has  not  been  boarded  within 
the  past  six  months,  or  has  been 
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inrolved  in  an  intervention,  civil 
penalty  action,  mt  nine  casualty,  or  oil  or 
hazardous  materia  1  pollution  incident 
within  the  past  12  months. 

Vessel  Type 

Vessel  type  wil 
determining  priorities 
or  insf)ectioR.  Poifits 
within  the  matrix 
inherent  high  risk^ 
chemical  tankers, 
carriers,  bulk  frei^  ht 
years  old,  passeng  er 
carrying  low-valuo 
tallow,  scrap  metal 

Boarding  Prioritit  s 


Federal  Aviation  Administration 


also  be  a  factor  in 
for  examination 

are  assigned 
for  vessels  with  • 

such  as  bulk 
ail  tankers,  gas     - 

ers  ten  or  more 

vessels,  and  ships 
commodities  (e.g., 
,  asphalt,  paper). 


point  total, 

the  matrix,  is  one 
into  account  in 
Guard  priority  for 


The  cumulative 
determined  by  usi  ng 
of  the  factors  takei  i 
establishing  the  0  >ast 
boarding  that  vess  si 

Four  priority  levels  have  been 
established: 

a.  Priority  I:  tardeted  for  examination 
prior  to  port  entry 

b.  Priority  n:  tar  ;eted  for  examination 
after  port  entry  an  1  prior  to  cargo 
operations  or  passsnger  embarkation; 

c.  Priority  ni:  ta  ■geted  for  examination 
after  port  entry  wi  h  no  restriction  on 
cargo  or  passengei  operations;  and, 

d.  Priority  IV:  ni  it  targeted. 
The  port-state  ci  mtrol  initiative  is  also 

intended  to  assist  he  Coast  Guard  to 
allocate  its  resoun  es  for  inspection  or 
examination  of  sh  ps  making  future  port 
calls.  Personnel  ai  d  logistics  concerns. 


weather,  or  speci 
may  affect  a  decis; 
board  a  particular 
identified  as  Prio 
considered  subst 
boarding  reveals 
conditions  or  roa 
below  applicable 
requirements.  The 


District  Command  3r  or  Captain  of  the 
Port,  pursuant  to  t  le  Ports  and 


Waterways  Safety 


Act,  33  Code  of 


Federal  Regulatior  s  (CFR),  Part  160,  or 
other  applicable  ai  ithorities,  are  neither 
expanded  nor  limi  ted  by  the  port  state 
control  initiative. 


Additional  infoi^at 
state  control  initia 
by  contacting  the 
FOR  FURTHER  INFOF*IATK)N 

writing  to  the  addiess 
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local  conditions 
n  to  board  or  not  to 
essel.  Although 
ty  I-ni,  a  ship  is  not 
dard  unless  a 
at  its  physical 
ing  is  substantially 

S.  or  international 
authority  of  the 


ion  on  this  port- 
ive  may  be  obtained 
1  lerson  listed  under 

CONTACT  or  by 
under  ADDRESSES. 


Dated:  July  11 
l-CCard, 

Pear  Admiral.  U.S.  (ixist 
of  Marine  Safety, 
Protection. 

(FR  Doc  94-17531  Ftled  7-18-94;  8:45  am 
BILLING  COOe  4»10-14-l 


Guard.  Chief  Office 
Secliri/v  and  Environmental 


RICA,  Inc.;  RICA  Special  Committee 
180;  Joint  RICA  Special  Committee 
180  and  Eurocae  Working  Group  46 
Meeting;  Design  Assurance  Guidance 
for  Airborne  Electronic  Hardware; 
Sixth  Meeting 

Piu^uant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  180 
meeting  to  be  held  September  27-29, 
starting  at  8:30  a.m.  on  the  first  day  and 
8:00  a.m.  on  subsequent  days.  The 
meeting  will  be  held  at  the  EUROCAE, 
17,  rue  Hamelin,  Paris  France. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory- 
remarks;  (2)  Installation  of  new  co- 
chairperson;  (3)  Review  and  approval  of 
meeting  agenda;  (4)  Review  and 
approval  of  EUROCAE  WG-^6  third 
meeting  minutes  held  April  20-21, 
1994;  (5)  Approve  summary  of  first  joint 
meeting  held  May  24-26, 1994;  (6) 
Leadership  team  meeting  report;  (7) 
Review  action  items;  (8)  review  issue 
logs;  (9)  Joint  team  status  reports;  (10) 
Joint  team  assignments;  (11)  Adjourn  to 
joint  team  sessions;  (12)  Joint  team 
reports;  (13)  Other  business;  (14) 
Agenda  for  next  meeting;  (15)  Date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue 
NW.,  suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  July  12. 
1994. 

James  I.  McDaniel, 

Acting  Designated  Officer. 

[FR  Doc.  94-17389  Filed  7-18-94:  8  45  am] 
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RTCA,  Inc.;  RTCA  Special  Committee 
177;  Test  Criteria  and  Guidance 
Relative  to  Portable  Electronic  Devices 
Carried  on  Board  Aircraft;  Eleventti 

Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C.  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  177 
meeting  to  be  held  August  9-10,  starting 
at  9:00  a.m.  The  meeting  will  be  held  at 
the  RTCA  Conference  Room,  1140 
Connecticut  Avenue,  NW,  Suite  1020, 


Washington,  DC  20C36  on  August  9.  On 
August  10  the  meeting  will  be  held  at 
the  Electronics  Industries  Association. 
2001  Pennsylvania  Avenue  NW, 
Washington,  DC,  9th  floor. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Review  of  meeting  agenda;  (3)  Approval 
of  the  siunmary  of  the  tenth  meeting;  (4) 
Presentations  of  subcommittees:  (a)  PED 
testing  update  (Aviles);  (b) 
Susceptibility  analysis  and  testing 
(Covell);  (c)  In-aircraft  test  results 
(AvilesAValtho);  (5)  Medical  Device 
Review  (Kern);  (6)  Computer  modelling 
status  (Hughes);  (7)  Report  in-put  review 
(Wright);  (8)  New/Other  business;  (9) 
Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  hmited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 


Issued  in  Washington,  DC.  on  July  11. 
1994. 

James  I.  McDaniel, 

Acting  Designated  Officer. 

IFR  Doc.  94-17390  Filed  7-18-94;  8:45  am] 
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RTCA,  Inc.;  Meeting  Change 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  a  change  in  the  dates 
of  the  meeting  Special  Committee  165, 
Aeronautical  Mobile  Satellite  Services. 
The  meeting  will  be  held  August  17-19, 
instead  of  August  16-18.  Please  note 
this  change. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
vdshing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  Jn  Washington,  DC,  on  July  11. 
1994. 

James  L  McDaniel, 

Acting  Designated  Officer. 

IFR  Doc  94-17391  Filed  7-18-94;  8:45  ami 
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Federal  Register  /  \ 


RTCA,  Inc.,  RTCA  Special  Committee 
16S;  Aeronautical  Data  Link 
Applications;  Twelfth  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (JP.L 
92-463,  5  U.S.C,  Appendix!),  notiice  is 
hereby  given  for  Special  Committee  169 
meeting  to  be  held  August  10,  starting 
at  9:30  a.m.  The  meeting  will  be  held  at 
the  RTCA  Conference  Room,  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Review  of  m.eeting  agenda; 

(3)  Approval  of  the  summary  of  the 
eleventh  meeting  held  April  12.  1994, 

(4)  Report  on  Working  Croup  3.  Flight 
Information  Services  Communications, 
activities;  (5)  Ground  to  ground  data 
link  systems;  (6)  Other  business  (RTCA 
TMC  Taskings);  (7)  Date  and  place  jof 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue 
NW..  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC  on  July  11, 1994. 
lames  I.  McDaniel, 
Acting  Designated  Officer.- 
IFR  Doc.  94-17392  Filed  7-18-94:  8:45  ami 
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Intent  To  Rule  on  Applicjttion  To  Use 
the.  Revenue  From  a  Passengei  Facility 
Charge  (PFC)  at  Chicago  Midway 
Airport,  Chicago,  IL 

AGENCY:  Federal  Aviation  I 

Administration  (FAA),  DOT.  I 

ACTION:  Notice  of  Intent  to  Rule  on  j 
application.  I 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Chicago  Midway  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  199p 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  18, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  Lhe  following 
address:  Federal  Aviation 


RTCA,  Inc.,  RTCA  Special  Committee 
16S;  Aeronauticaf  Data  Link 
Applications;  Twelfth  Meeting      , 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463.  5  U.S.C.,  Appendix  I),  notice  is 
hereby  given  for  Special  Committ^  169 
meeting  to  be  held  August  10.  starting 
at  9:30  a.m  The  meeting  wrill  be  held  at 
the  RTX^IA  Conference  Room,  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  for  this  m.eeting  is  a^ 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Review  of  meeting  agenda; 

(3)  Approval  of  the  summary  of  "the 
eleventh  meeting  held  April  12, 1994. 

(4)  Report  on  Working  Croup  3,  Flight 
Information  Services  Communications, 
activities;  (5)  Ground  to  ground  da^a 
link  systems;  (6)  Other  business  (RTCA 
TMC  Taskings);  (7)  Date  and  place  jof 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Averjue 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC  on  July  11, 1994. 
lames  I.  McDaniel, 
Acting  Designated  Officer. 
jFR  Doc.  94-17392  Filed  7-18-94:  8:45  ami 
BIUING  CODE  4910-13-M 

Intent  To  Rule  on  Application  To  Use 
the.  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Chicago  Midway  i 
Airport,  Chicago,  IL  ' 

AGENCY:  Federal  Aviation  j 

Administration  (FAA),  DOT.  I 

ACTION:  Notice  of  Intent  to  Rule  on  I 
application.  | 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Chicago  Midway  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget      I 
Reconciliation  Act  of  1990)  (Pub.  L 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  l58). 
DATES:  Comments  must  be  received  on 
or  before  August  18, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation  'i 
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Administration,  Chicago  Airports 
District  Office.  2300  East  Devon 
Avenue.  Room  258,  Des  Plaines.  IL 
60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  David  R. 
Mosena,  Commissioner  of  the  City  of 
Chicago  Department  of  Aviation  at  the 
following  address:  O'Hare  International 
Airport,  P.O.  Box  66142,  Chicago,  IL 
60666. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Chicago  Department  of  Aviation  under 
section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Louis  H.  Yates.  Manager,  Chicago 
Airports  District  Office,  2300  East 
Devon  Avenue,  Room  258,  Des  Plaines. 
IL  60018,  (708)  294-7335.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INF0RMATK3N:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Chicago  Midway 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  June  13. 1994.  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  City  oflZhicago  Department  of 
Aviadon  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  10, 1994. 

The  following  is  a  brief  overview  of 
the  application: 
Level  of  the  PFC:  $3.00. 
Actual  charge  effective  date: 
September  1. 1993. 

Estimated  charge  expiration  date: 
August  1,2001. 

Total  approved  net  PFC  revenue: 
$79,920,958.00. 

Brief  description  of  proposed  projects: 
Airport  Maintenance  Complex,  and 
Terminal/Concourse  Emergency  Power 
System.  Gass  or  classes  of  air  carriers 
which  the  public  agency  has  requested 
not  be  required  to  collect  PFCs:  Air 
Taxi. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 


application  in  person  at  the  City  of 
Chicago  Department  of  Aviation. 

Issued  in  Des  Plaines,  Illinois  on  lune  27, 
1994. 

Benito  DeLeon. 

Manager,  Planning/Programming  Hmnch. 

Great  Lakes  Region. 

jFR  Doc.  94-17388  Filed  7-18-94;  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreement 
To  Support  Research  To  Evaluate  the 
Validity  of  a  Functional  Capacity  Index 
That  Measures  the  Consequences  of 
Injuries  Sustained  in  Motor  Vehicle 
Crashes 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Announcement  of  Discretionary 
Cooperative  Agreement  Program. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA),  having 
developed  an  index  for  measuring  the 
reduction  of  functional  capacity  as  a 
result  of  injuries  sustained  in  motor 
vehicle  crashes,  announces  a 
discretionary  cooperative  agreement 
program  to  support  research  in  the 
validation  of  this  index  and  solicits 
applications  for  projects  under  this 
program. 

DATES:  Applications  must  be  received  at 
the  office  designated  below  on  or  before 
September  14,  1994. 

ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30). 
Attn:  Linda  Boor,  400  7th  Street  SW., 
room  5301,  Washington,  DC  20590.  All 
applications  sul>mitted  must  include  a 
reference  to  NHFSA  Cooperative 
Agreement  Program  No.  DTNH22-94H- 
06014.  Interested  applicants  are  advised 
tliat  no  separate  application  package 
exists  beyond  the  content  of  this 
announcement. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Linda  Boor,  Office  of 
Contracts  and  Procurement,  at  (202) 
366-0607.  Questions  relating  to  this 
cooperative  agreement  should  be 
directed  to  Joan  Harris.  Planning  and 
Policy  Development  Division.  (NPP-32). 
National  Highway  Traffic  Safety 
Administration.  400  7th  Street  SW., 
room  5208,  Washington,  DC  20590; 
(202)  366-2578.  Copies  of  documents 
referenced  in  this  announcement  will  be 
provided  upon  request  to  Joan  Harris. 
Such  documents  include  the  final  report 
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results  from  NHTSi^  Cooperative 
Agreement  No.  DTNH22-89-Z-06019 
and  the  list  of  approximately  300 
injuries  that  most  h-«quently  occur  in 
motor  vehicle  crash(  s. 

SOPPI.EMENTARY  INFO  RMATION: 

Background 

As  a  result  of  num  erous 
improvements  in  hij  hway  and  traffic 
safety,  the  number  o  \  fatalities  resulting 
from  motor  vehicle  crashes  has  been  in 
a  long  term  downtre  id.  The  incidence 
of  injured  survivors,  however,  has  been 
increasing.  As  a  rest  It,  although 
NHTSA's  attention  t3  countermeasures 
to  reduce  fatalities  c  mtinues 
undiminished,  it  is  I  leing  supplemented 
by  attention  to  coun  ermeasures  that 
reduce  the  long  tern-  consequences  of 
serious  injuries  both  to  the  injured 
individual  and  sode  ty  as  a  whole.  In 
order  to  estimate  tht  se  long  term 
societal  and  f)ersonal  impacts,  new 
analytical  tools  are  teing  developed. 
One  such  tool,  callea  the  Functional 
Capacity  Index,  mea  jures  the  degree  to 
which  an  injured  pe-son  will  not  be  able 
to  function  as  he/sh( ;  did  before  the 
injury.  The  Punctior  al  Capacity  Index 
combines  decremen  s  in  each  of  ten 
dimensions  of  funct  oning  into  a  whole 
body  score.  The  indi  x  was  described  in 
a  request  for  comma  it  on  the  proposed 
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where  0  represents  no  limitation  of 
function  and  1.00  represents  maximum 
limitation  of  function.  The  overall 
consequences  of  an  injury  are  found  by 
multiplying  the  FQ  by  the  injured 
person's  remaining  life  expectancy.  This 
results  in  the  Life-years  Lost  to  Injury 
(LLI).  The  Functional  Capacity  Index 
can  vary  with  time  as  the  injured 
person's  condition  changes.  Any  effects 
of  reduced  life  expectancy  as  a  result  of 
the  injury  also  can  be  accounted  for.  If 
the  injury  was  fatal,  all  of  the  remaining 
life  expectancy  is  counted. 

The  initial  phase  of  the  development 
of  the  Functional  Capacity  Index  has 
been  completed.  It  consisted  of 
developing  deHnitions  of  the  functional 
attributes  and  their  various  capacity 
levels,  choosing  a  scaling  approach, 
obtaining  judgments  of  a  cross  section  of 
the  population  on  the  value  of  each 
attribute  and  capacity  level,  developing 
an  algorithm  for  combining  values  into 
a  "whole-body"  index  based  on 
multiattribute  rating  techniques,  and 
applying  the  attributes  and  capacity 
levels  to  the  injuries  described  in  the 
AIS  90  dictionary  according  to  the 
composite  opinion  of  a  multi- 
disciplinary  pane]  of  experts. 

This  request  for  applications  is 
concerned  with  the  next  phase  of  the 
development  of  the  Functional  Capacity 
Index,  which  is  to  perform  the  necessary 
research  to  validate  the  conclusions 
reached  through  initial  development  of 
the  Index  under  Cooperative  Agreement 
No.  DTNH22-89-Z-06019.  It  is 
assumed  that  the  applicant:  is 
thoroughly  familiar  with  the 
Abbreviated  Injury  Scale  1990  revision. 

The  experimental  design^hould 
consider  a  number  of  issues  of  interest 
to  the  agency.  In  general,  these  relate  to 
the  need  for  balance  between  a  thorough 
and  complete  validation  of  the  index, 
and  validation  of  injuries  or  categories 
of  injuries  of  particular  interest  to  the 
agency. 

1.  The  recipient  will  evaliiate  the 
functional  capacity  of  people  injured  in 
motor  vehicle  crashes,  and  the 
evaluation  methods  identified  may 
differ  for  injuries  to  the  different  body 
regions.  In  some  ca.ses  existing  data  may 
be  available,  and  in  others  data  may 
have  to  be  obtained  by  testing  people  for 
performance  of  the  functional  capacity 
descriptors.  It  also  is  possible  that 
disparate  data  sets  will  be  used  for 
different  body  regions.  The  validation 
will  be  conducted  for  the  different  body 
regions  and  different  severity  levels 
shown  in  the  AIS  '90  dictionary  with 
priority  given  to  those  injuries  described 
in  a  NHTSA  listing  of  approximately 
300  injuries  that  most  frequently  occur 
in  motor  vehicle  crashes.  In  addition, 


the  validation  process  shall  not  neglect 
minor  and  moderate  injuries  in  any 
body  region.  The  methodology  for  each 
body  region  shall  balance  the  cost  and 
time  required  for  acquiring  the  data  and 
the  resulting  statistical  significance.  In 
order  to  apply  the  FCI,  all  injury  data 
used  in  the  evaluation  shall  be 
converted,  if  necessary,  to  AIS-90. 

2.  The  validation  must  include  as  a 
minimum  a  representative  sample  of 
injuries  to  each  body  region  and  each 
severity  level,  as  well  as  injuries  that 
affect  each  of  the  attributes  of  the  index. ' 
This  must  be  balanced  against  the  need 
to  emphasize  the  less  than  300  injiuies 
that  most  frequently  occur  in  motor 
vehicle  crashes  out  of  the  more  than 

1 ,300  injuries  listed  in  4he  AIS  '90 
dictionary. 

3.  When  weighted  to  the  incidence  of 
injury  in  motor  vehicle  crashes,  88.5 
percent  of  the  most  frequently  occurring 
injuries  had  a  zero  value  for  the  FCI,  as 
estimated  by  the  expert  panel.  The 
research  effort  must  include  validation 
of  injuries  with  a  zero  value  of  FCI  as 
well  as  those  with  non-zero  values. 

4.  The  research  design  must  include 
objective  criteria  for  determining 
agreement/disagreement  with  the  resuhs 
of  the  prior  effort. 

Limitations 

The  concept  of  the  Functional 
Capacity  Index  is  broadly  applicable  Jo 
all  injuries,  all  ages,  and  changes  in 
functional  capacity  as  the  injured 
person  experiences  long  terrri  effects 
either  to  increase  or  decrease  capacity. 
At  its  present-slate  of  developm.ent,  the 
index  has  certain  limitations  which 
must  be  recognized  in  the  validation 
research: 

1.  The  current  index  is  directly 
applicable  only  to  the  conditions  one 
year  post-injury  for  a  previously  healthy 
adult  between  the  ages  of  18  and  55, 
Changes  in  functional  capacity  from 
pre-existing  conditions  are  not 
included." 

2.  The  index  in  its  present  form  is  not 
applicable  to  young  children,  as  the 
present  functional  capacity  definitions 
do  not  take  into  account  the  age 
dependent  developmental  levels  of 
normal  healthy  children. 

3.  The  index  in  its  present  state  of 
development  is  not  applicable  to  older 
persons,  as  it  is  well  documented  that 
similar  trauma  has  a  greater  effect  on 
olderpersons. 

'  4.  Tne  index  in  its  present  form  is 
applicable  to  single  injuries. 
Methodologies  to  estimate  the  change  in 
functional  capacity  resulting  from  any 
synergistic  eifects  of  more  than  one 
injur\',  particularly  injuries  to  different 
body  regions,  remain  to  be  developed. 


5.  The  present  Functional  Capacity 
Index  is  limited  to  the  injury  definitions 
in  the  1990  version  of  the  Abbreviated 
Injury  Scale.  Although  the  International 
Classification  of  Disease  (ICD)  injury 
descriptions  are  widely  used,  they 
generally  do  not  contain  sufficient  detail 
for  the  agency's  coiuitermeasure 
development  purposes.  Any  efforts  to 
revise  the  current  translation  programs 
between  IGI>-9  and  AIS  85  to  reflect  the 
despiptions  in  AIS  90  would  be 
applicable  to  the  Functional  Capacity 
Index  and  minimize  this  limitation. 

6.  Although  the  psycho-behavioral 
consequences  of  injuries  are  knpwn  to 
be  significant,  they  are  not  included  in 
the  Functional  Capacity  Index  in  its 
present  state  of  development. 

7.  The  Functional  Capacity  Index 
does  not  intend  to  include  the  effect  of 
"fates  vvorse  than  death".  These  are 
states  .where  people  say  they  would 
rather  die  than  continue  living  with  the 
particular  impairment.  The  agency 
position  is  that  these  are  states  of 
preference  rather  than  states  of  function., 

NHTSA  Involvement    ' 

NHTSA,  Planning  and  Policy 
Development  Division,  will  be  involved 
in  all  activities  undertaken  as  part  of  the 
performance  of  thiscooperative 
agreement  and  will:  - 

1.  Provide,  on  an  as-available  basis, 
one  professional  staff  person,  to  be 
designated  as  the  Contracting  Officer's   . 
Technical  Representative  (COTR),  to 
participate  in  the  planning  and 
management  of  the  cooperative 
agreement  and  to  coordinate  activities 
between  the  organization  and  NHTSA. 

2.  Make  available  information  and 
technical  assistance  from  government 
sources,  within  available  resources  and 
as  determined  appropriate  by  the  COTR. 

3.  Provide  liaison  with  other 
government  agencies  and  organizations, 
as  appropriate. 

Period  of  Support  | ' 

•  The  research  effort  described  in  this 
announcement  will  be  supported 
through  the  award  of  a  single 
cooperative  agreement.  It  is  anticipated 
that  the  project  performance  period  will 
be  for  up  to  27  months.  The  total 
anticipated  funding  level  is  $250,000, 
with  $125,000  provided  in  the  first 
incremental  period.  The  application  for 
Federal  Assistance  should  address  vyhat 
is  propo.sed  and  can  be  accomplished 
within  the  time  and  funding  constraints.  ■ 

Eligibility  Requirements 

In  order  to  be  eligible  to  participate  in 
this  cooperative  agreement  program,  an 
applicant  must  be  an  educational 
institution  or  research  organization.  For- 


5.  The  present  Functional  Capacity 
Index  is  limited  to  the  injury  definitions 
in  the  1990  version  of  the  Abbreviated 
Injury  Scale.  Although  the  International 
Classification  of  Disease  (ICD)  injury 
descriptions  are  widely  used,  they 
generally  do  not  contain  sufficient  detail 
for  the  agency's  countermeasure 
development  purposes.  Any  efforts  to 
revise  the  current  translation  programs 
between  ICI>-9  and  AIS  85  to  reflect  the 
desCTiptions  in  AIS  90  would  be 
applicable  to  the  Functional  Capacity 
Index  and  minimize  this  limitation. 

6.  Although  the  psycho-behavioral 
consequences  of  injuries  are  kngwm  to 
be  significant,  they  are  not  included  in 
the  Functional  Capacity  Index  in  its 
present  state  of  development. 

7.  The  Functional  Capacity  Index 
does  not  intend  to  include  the  effect  of 
"fates  worse  than.death".  These  are 
states  .where  people  say  they  would 
rather  die  than  continue  living  with  the" 
particular  impairment.  The  agency 
position  is  that  these  are  states  of 
preference  rather  than  states  of  function^. 

^fHTSA  Involvement    ' 

NHTSA,  Planning  and  Policy 
Development  Division,  will  be  involved 
in  all  activities  undertaken  as  part  of  the 
performance  of  this-cooperative 
agreement  and  will: 

1.  Provide,  on  an  as-available  basis, 
one  professional  staff  person,  to  be  ' 
designated  as  the  Contracting  Officer's    . 
Technical  Representative  (COTR),  to 
participate  in  the  planning  and 
management  of  the  cooperative 
agreement  and  to  coordinate  activities    - 
between  the  oreanization  and  NHTSA. 

2.  Make  available  information  and 
technical  assistance  from  government 
sources,  within  available  resources  and 
as  determined  appropriate  by  the  COTR. 

3.  Provide  liaison  with  other  | 
government  agencies  and  organizations, 
as  appropriate. 

Period  of  Support 

•  The  research  effort  described  in  this 
announcement  will  be  supported 
through  the  award  of  a  single 
cooperative  agreement.  It  is  anticipated 
that  the  project  performance  period  will 
be  for  up  to  27  months.  The  total 
anticipated  funding  level  is  $250,000, 
with  $125,000  provided  in  the  first 
incremental  period.  The  application  for 
Federal  Assistance  should  address  vy-hat 
is  propo.sed  and  can  be  accomplished 
within  the  time  and  funding  constraints. 

Eligibility  Requirements 

In  order  to  be  eligible  to  participate  in 
this  cooperative  agreement  program,  an 
applicant  must  be  an  educational 
insfitution  or  research  organization.  For- 
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profit  research  organizations  may  apply; 
however,  no  fee  or  profit  will  be 
allowed. 

Application  Procedure 

Applicants  must  submit  one  original 
and  two  copies  of  their  application 
package  to:  NHTSA.  Office  of  Contracts 
and  Procurement  (NAD-30),  400  7th 
Street  SW..  Room  5301,  Washington,  DC 
20590.  Applications  must  include  a 
reference  to  NHTSA  Cooperative 
Agreement  Program  No.  DTNH22-94H- 
06014.  Only  complete  application 
packages  received  on  or  before 
September  14,  1994  shall  be  considered. 
Submission  of  three  additional  copies 
will  expedite  processing,  but  is  not 
required. 

Application  Content 

1.  The  application  package  must  be 
submitted  with  0MB  Standard  Form 
424  (rev.  4-88,  including  424A  and 
424B),  Application  for  Federal 
Assistance,  with  the  required 
information  filled  in  and  certified 
assurances  signed.  While  the  Form 

.424A  deals  with  budget  information  and 
Section  B  identifies  budget  categories, 
the  available  space  does  not  permit  a 
level  of  detail  whiclris  sufficient  to 
provide  for  a  meaningful  evaluation  of 
the  proposed  total  costs.  A 
supplemental  sheet  shall  be  provided 
which  presents  a  detailed  breakdown  of 
the  proposed  costs.  In  preparing  their 
cost  proposals,  applicants  shall  assiune 
that  awards  will  be  made  by  September 
30, 1994,  and  should  prepare  their 
applications  accordingly. 

2.  A  description  of  tne  objectives, 
goals,  and  anticipated  outcomes  of  the 
proposed  research  effort  and  the  method 
or  methods  that  will  be  used  must  be 
included.  This  shall  include  an  overall 
description  of  the  experimental  design 
including  a  discussion  of  why  this 
design  is  the  minimal  cost  program  that 
can  lead  to  a  reliable  validation  of  the 
Functional  Capacity  Index.  The 
validation  effort  should  address 
representative  injuries  for  each  body 
region  and  severity  level,  even  though 
those  injuries  may  not  be  included  on 
the  priority  listing.  The  discussion  will 
include  at  least  the  following: 

(a)  The  approaches  to  be  taken  to 
compare  the  functional  capacity  of 
persons  who  have  received  a  variety  of 
injuries  to4he  estimated  level  of 
functional  capacity  one  year  following 
injury  for  a  previously  healthy  adult. 
This  discussion  should  cover  the 
methods  to  be  used  for  each  of  the  ten 
attributes  as  described  in  a  request  for 
comment  on  the  proposed  index  (57 
F.R.  13157;  April  15, 1992),  and  for  each 
body  region  described  in  the 


Abbreviated  Injury  Scale  1990  Revision 
as  published  by  the  Association  for  the 
Advancement  of  Automotive  Medicine. 

(b)  The  types  and  sources  of  data  that 
will  be  used  in  the  validation  process 
and  how  the  actual  comparison  with  the 
expert  judgement  horn  the  earlier  work, 
as  provided  by  NHTSA,  will  be 
accomplished.  It  is  recognized  that  a 
number  of  approaches  may  be  taken  to 
validate  the  Functional  Capacity  Index 
pertaining  to  injuries  to  different  body 
regions  or  different  severity  levels.  If  the 
use  of  disparate  data  sources  are 
planned,  the  discussion  shall  indicate 
haw  these  data  will  be  treated  to  insure 
that  they  are  compatible. 

(c)  The  arrangements  made  or 
agreements  entered  into  to  assure  access 
to  data  needed  in  the  validation  process. 
Prior  to  submitting  any  such  data  to 
NHTSA,  the  recipient  will  be  required 
to  purge  any  information  from  which 
the  personal  identity  of  individuals  may 
be  determined. 

(d)  The  size  of  the  population(s)  used 
for  the  validation  and  the  statistical 
significance  that  can  be  expected  from 
such  a  population. 

(e)  The  criteria  that  will  be  used  to 
accept  or  reject  differences  between  the 
final  report  from  the  earlier  work  to  be 
provided  by  NHTSA  and  the  evaluation 
data. 

(0  The  approaches  to  insuring 
compatibiHty  of  data,  particulariy  if  data 
from  disparate  data  sets  are  used.  In 
addition,  applicant  shall  address 
coordination  of  effort  if  multiple  sites 
are  included  in  the  proposal. 

(g)  An  outline  of  the  anticipated 
milestones  and  projected  schedule  for 
completion  of  work. 

3.  In  addition  to  the  minimal  cost 
program  recommended  that  will  lead  to 
a  reliable  validation  of  the  Functional 
Capacity  Index,  applicants  may  choose 
to  describe  alternate  methodologies  that 
may  be  more  costly  than  the  basic 
approach  but  will  result  in  greater 
statistical  validity  or  have  other 
desirable  features  compared  to  the  basic 
approach. 

4.  The  proposed  program  director  and 
other  key  personnel  identified  for 
participation  in  the  proposed  research 
effort,  including  description  of  their 
qualifications  and  their  respective 
organizational  responsibilities. 

5.  A  discussion  of  the  management 
approach  to  be  employed  to  ensure  that 
the  research  will  be  completed  in  a 
timely  manner. 

6.  A  description  of  the  applicants 
previous  experience  or  on-going 
research  program  that  is  related  to  this 
proposed  research  effort. 

7.  If  data  sources  other  than  those 
owned  by  the  applicant  are  to  be  used 
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in  the  proposed 
intent  to  release 
included. 


I-' 
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K  search,  letters  of 
the  data  shall  be  - 


Review  Process  m  id  Criteria 

Initially,  all  app  licatioos  will  be 
reviewed  to  confinn  that  the  applicant 
is  an  eligible  recipient  and  to  assure  that 
the  application  co  itains  all  of  the 
information  requii  ed  by  the  Application 
Contents  section  c  f  this  notice. 

Each  complete  jpplication  from  an 
eligible  recipient  will  then  be  evaluated 
by  a  Technical  Evi  iluation  Committee. 
The  applications  \  I'll!  be  evaluated  using 
the  following  crite  ria; 


1 .  The  tecfinica 


research  effort,  inc  tuding  the  feasibility 


of  the  approach,  p 


and  anticipated  re  >utts 


2.  The  adequacy 


plan  for  accompli!  hing  the  proposed 
research  effort,  inc  luding  the 
qualifications  and  experience  of  the 
various  disciplines 


Government-wide 
Suspension  (Non- 
Govemment-wide 
Drug-Free  Workpl 


principles  of  0MB 
A-122,  or  FAR  31 
recipients,  and  the 


any  portions  of  th 
applications  must 


merit  of  the  proposed 


summary  within  24  months  after 
contract  award,  any  data  bases  and 
computer  programs  developed  as  part  of 
this  cooperative  agreement  on  or  before 
the  completion  date  of  this  award,  and 
a  camera  ready  reproducible  final  report 
and  technical  summary  within  27 
months  of  contract  award.  An  original 
and  two  copies  of  each  report  shall  be 
submitted  to  the  COTR. 

Issued  on:  July  14, 1994. 
Donald  C  Biscbofi; 

Associate  Administrator  for  Plans  and  Policy. 
IFR  Doc.  94-17497  Filed  7-18-94;  8:45  ami 
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anned  methodology       [Docket  No.  94-61 ;  Notice  1] 


of  the  organizational 


research  team,  the 

represented,  the  n  lative  level  of  effort 
proposed  for  profe  ssional,  technical  and 
support  staff. 

3.  The  approach  bs  to  be  employed  to 
ensure  timely  com  pletion  of  the 
research. 

Terms  and  Condit  ions  of  the  Award 

1.  Prior  to  aware ,  each  recipient  must 
comply  with  the  c  ;rtification 
requirements  of  4i  CFR  Part  20, 
Department  of  Tra  isportation  New 
Restrictions  on  Lo  )bying,  and  49  CFR 
Part  29,  Departmei  t  of  Transportation 


Debarment  and 

rocurement)  and 

Requirements  for 

li  ice  (Grants). 


2.  During  the  eff  jctive  period  of  the 
cooperative  agreen  lent  awarded  as  a 
result  of  this  notic  i,  the  agreement  shall 
be  subject  to  the  g«  neral  administrative 
requirements  of  4S  CFR  Part  19. 
Department  of  Tra  isportation  Uniform 
Administrative  Re  luirements  for  Grants 
and  Agreentents  w  ith  Institutions  of 
Higher  Learning.  V  ospitals  and  Other 
Non-Profit  Organis  ations;  the  cost 

Circulars  A-21,  or 
as  applicable  to  the 

requirements  for  a 
drug-free  workpla(|e  set  forth  in  49  CFR 
Part  29. 

3.  If  human  subj  (cts  are  to  be  used  in 


ip  research, 
nclude  certification 


that  the  applicable  provisions  of  49  CFR 
Subtitle  A  Part  11 ,  ind  NHTSA  Order 
700-1  will  be  folio  wed. 

4.  Reporting  Req  uirements  and 
Deliverables:  Tlie  recipient  shall  submit 
a  quarterly  perfom  ance  report  in  letter 
format  within  15  diys  after  each  quarter, 
a  draft  final  report  and  draft  technical 


Uniroyal  Goodrich  Ttre  Company; 
Receipt  of  Petition  for  Determination  of 
Inconsequential  Noncompiiance 

The  Uniroyal  Goodrich  Tire  Company 
(Uniroyal)  of  Greenville.  South  Carolina, 
has  determined  that  some  of  its  tires  fail 
to  comply  with  49  CFR  571.109,  Federal 
Motor  Vehicle  Safety  Standard  (FTwIVSS) 
No.  109,  "New  Pneumatic  Tires."  and 
has  filed  an  appropriate  report  pursuant 
to  49  CFR  Part  573.  "Defect  and 
Noncompliance  Reports."  Uniroyal  has 
also  petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1417)  and  does  not 
repre-sent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Paragraph  S4.3.3(b)  of  FMVSS  No. 
109  specifies  that  each  tire  be  labeled 
with  an  identification  number.  The  last 
three  digits  of  this  identification  number 
should  represent  the  week  and  year  of 
manufacture. 

During  the  period  of  the  17th  through 
the  20th  week  of  1994.  Uniroyal 
manufactured  approximately  2.800 
P175/70R13  MOTOMASTER  LE  tires 
with  an  incorrect  week  and  year  of 
manufacture  contained  in  the  tire 
identification  number.  The  last  three 
digits  in  the  identification  number  on 
the  subject  tires  are  incorrectly  mailied 
"167."  "168."  "169."  and  "120."  The 
last  three  digits  in  the  identification 
numbers  for  these  tires  should  be  "174." 
"184."  "194."  and  "204"  signifying  the 
17th.  18th.  19th.  and  20th  weeks  of 
1994.  All  tires  are  sold  only  in  the 
replacement  market. 


Uniroyal  supports  its  petition  for 
inconsequential  noncompliance  with 
the  following. 

[Uniroyal  doesl  not  believe  that  this  error 
will  impact  motor  vehicle  safety  since  only 
the  week  and  year  of  manufacture  is 
incorrect.  . 

Uniroyal  offers  further  rationale  in  its 
Part  573  Report. 

The  dates  marked  on  these  tires  could  be 
interpreted  as  the  year  1987  through  1990  or 
1997  through  2000.  This  tire  line  was 
introduced  during  the  fourth  quarter  of  1992, 
therefore.there  would  not  be  pre-existent 
tires  with  these  numbers.  In  the  event  a  recall 
is  necessary  prior  to  the  week  and  year  (years 
1997  through  2000)  marked  on  these  tires, 
there  will  be  no  difficulty  in  identifying  them 
since  there  will  be  no  tires  that  were  actually 
manufactured  during  these  weeks.  If  it  is 
necessary  to  recall  these  tires  during  or  after 
the  weeks  marked,  the  recall  population 
would  comprise  both  the  mismarked  and 
properly  marked  tires. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  Uniroyal. 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration.  Room 
5109,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  ahet  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  August  18, 
1994. 

(49  U.S.C.  30118,  30120;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8) 

Issued  on:  July  13, 1994. 
Stanley  R.  Sclieiner. 

Acting  Associate  Administrator  for 
Rulemaking. 

IFR  Doc  94-17491  Filed  7-18-94;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  Interrtationaf 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(3)(3)  of  the  Internal 
Revenue  Code  of  1986,  the  Department 


Federal  Register 


ot  the  Treasury  is  publishing  a  current 
list  of  coimtries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in.  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986.) 

Bahrain 

Iraq 

Jordan  - , 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar  • 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yemen.  Repubhc  of 

Dated:  July  7,  1994. 
Cynthia  G.  Beerfoower. 

Deputy  Assistant  Secretary  for  Tax  Policy. 
IFR  Doc.  94-17420  Filed  7-18-94;  8:45  an^l 
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Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  94-12] 

Report  to  the  Congress  Regarding  the 
Differences  In  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Report  to  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs  of 
the  United  States  Senate  and  to  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  United  States 
House  of  Representatives  regarding 
differences  in  capital  and  accoimting 
standards  among  the  federal  banking 
and  thrift  agencies. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  has  prepared  this 
1993  report  as  required  by  the  Federal 
Deposit  Insurance  Corporation  I 

Improvement  Act  of  1991  (FDICIA). 
FDICIA  requires  the  OCC  to  provide  a- 
report  to  Congress  on  any  differences  in 
capital  standards  among  the  federal 
financial  regulatory  agencies.  This 
notice  is  intended  to  satisfy  the  FDICIA 
requirement  that  the  report  be  publishejd 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Tufts.  Senior  Economic  Advisor. 
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o;  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3l  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  Information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in,  or    '    j 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986.) 

Bahrain 

Iraq 

Jordan  - . 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar  • 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yemen,  Republic  of 

Eteted:  July  7, 1994. 
Cynthia  G.  Beerfoower, 

Deputy  Assistant  Secretary  for  Tax  Policy. 
[FR  Ekx:.  94-17420  Filed  7-18-94;  8:45  aiT^l 
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Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  M-1 2] 

Report  to  the  Congress  Regarding  the 
Differences  in  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies 

AGENCY:  OfRce  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Report  to  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs  of 
the  United  States  Senate  and  to  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  United  States 
House  of  Representatives  regarding 
differences  in  capital  and  accounting 
standards  among  the  federal  banking 
and  thrift  agencies. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  has  prepared  this 
1993  report  as  required  by  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA). 
FDICIA  requires  the  OCC  to  provide  a- 
report  to  Congress  on  any  differences  in 
capital  standards  among  the  federal 
financial  regulatory  agencies.  This 
notice  is  intended  to  satisfy  the  FDICIA 
requirement  that  the  report  be  published 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Tufts,  Senior  Economic  Advisor, 


Office  of  the  Chief  National  Bank 
Examiner,  (202)  874-5070,  or  Ronald 
Shimabukuro,  Senior  Attorney,  Banking 
Operations  and  Assets  Division,  (202) 
874-4460,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street  SW.. 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  Section 
121  of  FDICIA,  Pub.  L.  102-242,  105 
Stat.  2236  (December  19, 1991).  requires 
each  federal  banking  agency  to  report 
annually  to  the  Committee  on  Banking, 
Housing,  and  Urban  Affairs  of  the 
Senate  and  the  Committee  on  Banking, 
Finance  and  Urban  Affairs  of  the  House 
of  Representatives  on  any  differences 
between  the  capital  standards  used  by 
the  OCC  and  the  capital  standards  used 
by  the  other  financial  institutions 
supervisory  agencies.  The  text  of  that 
report  is  provided  as  follows: 

Differences  in  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies,'  Report  to  the 
Committee  on  Banking,  Housing,  and 
Urban  Affairs  of  the  United  States 
Senate  and  to  the  Committee  on 
Banking,  Finance  and  Urban  Affairs  of 
the  United  States  House  of 
Representatives,  1993 

This  annual  report  details  the 
differences  in  the  capital  requirements 
of  the  OCC,  the  Federal  Reserve  Board 
(FRB),  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  and  the  Office  of 
Thrift  Supervision  (OTS).^  This  report  is 
divided  into  three  sections.  The  first 
section  briefly  discusses  recent  efforts  of 
the  agencies  to  promote  more  consistent 
capital  standards;  the  second  section 
discusses  the  differences  in  the  capital 
standards;  and  the  third  section 
discusses  the  differences  in  accounting 
standards. 

A.  Recent  Efforts  of  the  Agencies 

Representatives  of  each  of  the 
agencies  meet  regularly  to  discuss 
capital  and  related  accounting  issues  as 
part  of  an  ongoing  effort  to  promote 
consistent  interpretation  and 
application  of  capital  requirements  and 
to  develop  uniform  capital  standards. 
The  agencies  are  committed  to  achieve 
full  uniformity  in  their  capital  and 
accounting  standards.  During  this  past 
year,  the  banking  agencies  have  been 


'  This  report  is  made  pursuant  to  section  121  of 
the  Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA)  which 
superseded  section  1215  of  the  Financial 
Institutions  Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA). 
2  The  OCC  is  the  primary  supervisor  of  national 
.  banks.  Bank  holding  companies  and  state-chartered 
banks  that  are  members  of  the  Federal  Reserve 
System  are  supervised  by  the  FRB.  State-chartered 
nonmember  banks  are  supervised  by  the  FDIC.  The 
GTS  supervises  savings  and  loan  associations. 


extremely  busy  in  these  efforts.  The 
agencies  have  issued  several  final  and 
proposed  rules  relating  to: 

•  Identifiable  intangible  assets. 

•  Multifamily  housing  loans. 

•  Interest  rate  risk. 

•  Risks  from  concentrations  of  credit 
and  nontraditional  activities. 

•  Collateralized  transactions. 

•  Bilateral  netting  contracts. 

•  Deferred  tax  assets  (FAS  109). 

•  Unrealized  gains  and  losses  on 
securities  available  for  sale  (FAS  115). 

In  addition,  the  agencies  issued 
changes  to  regulatory  reporting 
requirements  for  sales  of  other  real 
estate  owned  (OREO)  as  part  of  the 
initiative  to  implement  the  President's 
March  10, 1993,  program  to  improve  the 
availability  of  credit  to  businesses  and 
individuals.  The  reporting  change  for 
OREO  generally  made  the  regulatory 
reporting  requirements  consistent  with 
generally  accepted  accounting 
principles. 

B.  Differences  in  Capital  Standards 
Among  the  Federal  Financial  Institution 
Regulatory  Agencies 

In  1989  the  banking  agencies  and  OTS 
adopted  the  risk-based  capital 
guidelines.  The  risk-based  capital 
guidelines  impose  capital  requirements 
based  on  the  credit  risk  profiles  of  the 
assets  held  by  an  institution  and 
provide  a  means  to  measure  off-balance 
sheet  risks.  The  risk-based  capital 
guidelines  implement  the  Accord  on 
International  Convergence  of  Capital 
Measurement  and  Capital  Standards  of 
July  1988,  as  adopted  by  the  Committee 
on  Banking  Regulation  and  Supervisory 
Practice  (Basle  Accord).  Under  the  risk- 
based  capital  guidelines  bank  and  thrift 
institutions  are  required  to  maintain 
total  capital  3  of  at  least  8  percent  of 
risk-weighted  assets.  The  risk-based 
capital  requirements  are  the  minimum 
capital  requirements. 

Most  institutions  are  expected  to,  and 
generally  do.  maintain  capital  well 
above  this  minimum  level. 

In  addition  to  the  risk-based  capital 
guidelines,  the  federal  banking  agencies 
impose  leverage  capital  requirements 
based  on  the  ratio  of  Tier  1  capital  to 
total  assets.  The  leverage  capital 
requirements  work  in  conjunction  with 
the  risk-based  capital  guidelines  and 


^Total  capital  consists  of  Tier  1  capital  plus  Tier 
2  capital  less  required  deductions.  Tier  1  capital  is 
defined  to  include  common  stockholders'  equity, 
noncumulative  perpetual  preferred  stock  and 
related  surplus,  and  minority  interests  in 
consolidated  subsidiaries.  Tier  2  capital  is  generallv 
defined  to  include  the  allowance  for  loan  and  lease 
losses,  up  to  1.25%  of  risk  weighted  assets, 
cumulative  perpetual  preferred  stock  and  other 
qualifying  subordinated  debt  and  hybrid  capital 
instruments. 
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impose  minimunt  capital  requirements 
regardless  of  the  tisk  weights  assigned 
to  the  assets  held  by  the  institution. 

Although  the  agencies  have  adopted 
common  leverage  capital  requirements 
and  risk-based  capital  guidelines,  there 
remain  some  tediinical  differences  in 
language  and  interpretation  of  the 
capital  standards  among  the  agencies. 
These  minor  diffi^rences  are  detailed 
below. 

1.  Leverage  Capilkl  Requirements 

Under  the  leverage  capital 
requirements,  highly-rated  banks 
(composite  CAMEL  rating  of  1)  must 
maintain  a  minimum  leverage  capital 
ratio  of  3  percent  of  Tier  1  capital  to 
total  assets.  All  o  lier  banks  must 
maintain  an  addi  :ionaI  100  to  200  basis 
points  of  Tier  1  cipital  to  total  assets. 

In  addition  to  the  leverage  ratio 
requirements,  thi  ift  institutions  also 
must  maintain  a  i  angible  equity  ratio  of 
1.5  percent  of  tot;  il  assets.  This 
additional  tangible  equity  requirement 
1  FinanciaHn.stitution 
'  and  Enforcement  Ad 
rs  is  currently 
Irage  ratio  requirement 
to  make  it  more  c  onsistent  with  the 
leverage  ratio  req  nirements  of  the  other 
banking  agencies  The  only  notable 
difference  will  b«  the  defmition  of  core 
capital.  While  th«  definition  of  core 
cspital  will  genei  illy  be  consistent  with 
the  definition  of  'ier  1  capital,  certain 
adjustments,  sucn  as  supervisor}' 
goodwill.*  will  re|sult  in  some 
differences. 

2.  Equity  Investnisnts 


is  required  by  th 
Reform,  Recovei 
(FIRREA).  The  O' 
amending  its  lev 


In  general, 
permitted  to 
not  are  they 
engage  in  real 
development 
that  a  bank  is 
securities  (as  wi 
connection  with 
contracted),  the 
guidelines  of  the 
require  these 
weighted  at  100 
case-by-case  basi 
may  require 
investments  from 
parent  bank  or  i 
requirements  in 
appropriate  capiti 
minimum  capital 
capital  treatment 
is  also  discussed 
operating 


til 


■*  With  respeu  to  iu 
be  noted  that 
be  pha.<ied  out  by  the 


comknercial  banks  are  not 
inve  >t  in  equity  securities, 
genei  ally  permitted  to 
est  ite  investment  or 
acti  /ilies.  To  the  extent 
perjnitted  to  hold  equity 
securities  obtained  in 
I  ebts  previously 
based  capital 
Mnking  agencies 
inv(  stments  to  be  risk- 
p  ercent.  However,  on  a 
,  the  banking  agencies 
dedi^ction  of  equity 
the  capital  of  the 
other 

to  assess  an 
charge  above  the 
requirements.  The 
yf  equity  investments 
n  the  section  on 
subsidi  tries. 


m[]pose  I 

0  rder  l 


f  ervisory  goodwill,  it  should 
supervisi  rv  goodwill  for  thrifts  wl*l 
e  id  of  1994. 


The  OTS  risk-based  capita) 
requirements  require  thrift  institutions 
to  deduct  equity  investment  from 
capital  over  a  phased-in  p>eriod  ending 
July  1, 1994.  This  phased-in  pieriod  may 
be  extended  to  July  1, 1996.  by  the  OTS 
on  a  case-by-case  basis.  In  the  interim, 
the  portion  of  these  equity  investments 
not  deducted  will  be  risk-weighted  at 
100  percent. 

3.  Assets  subject  to  Guarantee 
Arrangements  by  the  Federal  Savings 
and  Loan  Insurance  Corporation 
(FLSIC)/Federal  Deposit  Insurance 
Corporation 

The  risk-based  capital  guidelines  of 
the  banking  agencies  assign  assets 
subject  to  FLSIC  or  FDIC  guarantees  to 
the  20  percent  risk-weight  category,  the 
same  category  to  which  claims  on 
depository  institutions  and  government- 
sponsored  agencies  are  assigned.  The 
OTS  assigns  these  assets  to  the  zero 
percent  risk  weight  category. 

4.  Limitation  on  Subordinated  Debt  and 
Limited-Life  Preferred  Stock 

Consistent  with  the  Basle  Accord,  the 
banking  agencies  limit  the  amount  of 
subordinated  debt  and  limited-life 
preferred  stock  that  may  be  included  in 
Tier  2  capital  to  50  percent  of  Tier  1 
capital.  This  limitation  is  in  addition  to 
the  overall  hmitation  on  Tier  2  capital 
which  restricts  the  amount  of  Tier  2 
capital  that  may  be  included  in  total 
capital  to  100  percent  of  Tier  1  capital. 
In  addition,  the  risk-based  capital 
guidelines  of  the  banking  agencies 
require  that  subordinated  debt  and 
limited-life  preferred  stock  by 
discounted  20  percent  in  each  of  the 
five  years  prior  to  maturity. 

While  subordinated  debt  and  limited- 
life  preferred  stock  do  provide  some 
measure  of  protection  to  the  FDIC 
insurance  fund,  neither  are  a  permanent 
source  of  funds.  Moreover,  subordinated 
debt  carmot  absorb  losses  while  the 
bank  continues  to  operate  as  a  going 
concern.  This  limitation  permits  the 
inclusion  of  some  subordinated  debt 
and  limited-hfe  preferred  stock  in 
capital,  while  assuring  that  permanent 
stockholders'  equity  capital  remains  the 
predominant  element  in  bank  regulatory 
capital. 

The  OTS  risk-based  capital  guidelines 
do  not  contain  any  sublimit  on  the  total 
amount  of  limited-life  instruments  that 
may  be  included  within  Tier  2  capital- 
In  addition,  the  OTS  allows  thrift 
institutions  the  option  of  either  (1) 
disco'inting  maturing  capital 
instruments  (issued  on  or  after 
November  7,  1989)  by  20  percent  a  year 
over  the  last  five  years  of  their  term,  or 
(2)  including  Uie  full  amount  of  such 


instruments,  provided  that  the  amount 
maturing  in  any  of  the  next  seven  years 
does  not  exceed  20  percent  of  the  total 
capital  of  the  thrift  institution. 

5.  Subsidiaries 

The  banking  agencies  generally 
require  that  all  significant  majority- 
owned  subsidiaries  be  consolidated 
with  the  parent  organization  for  both 
regulatory  reporting  and  capital 
purposes.  This  requirement  is  consistent 
with  the  Basle  Accord  and  is  designed 
to  ensure  that  all  risk  exposures  of  the 
banking  organization  are  taken  into 
account. 

While  significant  majority-owned 
subsidiaries  are  generally  consolidated, 
in  some  instances  the  OCC  does  not 
require  a  bank  to  consolidate  certain 
subsidiaries.  In  these  instances  the 
bank's  investment  in  the  subsidiary 
constitutes  a  capital  investment  in  the 
subsidiary.  The  OCC  risk-based  capital 
guidelines  specifically  provide  that 
capital  investment  in  an  unconsolidated 
banking  or  financial  subsidiary  must  be 
deducted  from  the  total  capital  of  the 
bank.  In  addition,  the  OCC  risk-based 
capital  guidelines  permit  the  OCC  to 
require  the  deduction  of  investment. in 
other  subsidiaries  and  associated 
companies  on  a  case-by-case  basis. 

Similarly,  the  FRB  risk-based  capital 
guidelines  generally  require  the 
deduction  of  investments  in 
unconsolidated  banking  and  finance 
subsidiaries.  With  respect  to  the 
investment  in  other  types  of 
unconsolidated  subsidiaries  (other  than 
banking  and  finance  subsidiaries)  or 
joint  ventures  and  associated 
companies,  the  FRB  does  retain 
flexibility  in  the  capital  treatment.  The 
FRB  may  require  the  investments  in 
such  subsidiaries  (1)  to  be  deducted,  (2) 
to  be  appropriately  risk-weighted 
against  the  proportionate  share  of  the 
assets  of  the  entity,  (3)  to  be 
consolidated  line-by-line  with  the 
entity,  or  (4)  otherwise  to  require  the 
parent  organization  to  maintain  capital 
above  the  minimmn  standard  sufficient 
to  compensate  for  any  risks  associated 
with  the  investment. 

In  addition,  the  FRB  risk-based  capital 
guidelines  alsc  explicitly  permit  the 
deduction  of  investments  in  certain 
subsidiaries  that,  while  consolidated  for 
accounting  purposes,  are  not 
consolidated  for  certain  specified 
supervisory  or  regulatory  purposes.  For 
example,  the  FRB  deducts  investments 
in.  and  unsecured  advances  to.  Section 
20  securities  subsidiaries  from  the 
capital  of  the  parent  bank  holding 
company.  The  FDIC  accords  similar 
treatment  to  securities  subsidiaries  of 
state-chartered  nonmember  banks. 
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Moreover,  under  the  FDIC  rules, 
Investments  in,  and  extensions  of  credit 
to,  certain  mortgage  banking 
subsidiaries  are  also  deducted  in 
computing  the  capita  of  the  parent  bank 
Neither  the  OCC  nor  the  FRB  has  a 
similar  requirement  with  regard  to 
mortgage  banking  subsidiaries. 

The  deduction  of  investments  in 
subsidiaries  &x>m  the  capital  of  the 
parent  bank  is  designed  to  ensure  that 
the  capital  supporting  the  subsidiary  is 
not  also  used  as  the  basis  of  further 
leveraging  and  risk-taking  by  the  parent 
bank,  hi  deducting  investments  in,  and 
advances  to,  certain  subsidiaries  bom 
the  capital  of  the  parent  bank,  the 
banking  agencies  expect  the  parent  bank 
to  satisfy  or  exceed  minimum  regulatory 
capital  requirements  without  reliance 
on  the  capital  invested  in  the 
subsidiary.  In  assessing  the  overall 
capital  adequacy  of  the  parent  bank,  the 
banking  agencies  may  also  consider  the 
parent  bank's  fully  consolidated  capital 
position. 

Under  OTS  risk-based  capital 
guidelines.^  distinction  is  made 
between  subsidiaries  engaged  in 
activities  permissible  for  national  banks 
and  subsidiaries  engaged  in  activities 
"impermissible"  for  national  banks. 
This  distinction  is  mandated  by  the 
Financial  Institutions  Reform.  Recovery, 
and  Enforcement  Act  of  1989. 
Subsidiaries  of  thrift  institutions  that 
engage  only  in  activities  permissible  for 
national  banks  are  consolidated  on  a 
line-for-hne  basis  if  majority-owned  and 
on  a  pro  rato  basis  if  ownership  is   | 
between  5  percent  and  50  percent  As  a 
general  rule,  investments,  including 
loans,  in  subsidiaries  that  engage  in 
impermissible  activities  are  deducted  in 
determining  the  capital  adequacy  of  the 
parent  thrift  institution.  The  remaining 
assets  (the  percent  of  assets 
corresponding  to  the  nondeducted 
portion  of  the  investment  in  the 
subsidiary)  are  consolidated  with  the 
parent  thrift.  However,  investments, 
including  loans,  outstanding  as  of  April 
12, 1989,  to  subsidiaries  that  were 
engaged  in  impermissible  activities 
prior  to  that  date  are  grandfathered  and 
will  be  phased-out  of  capital  over  a 
transition  period  that  expires  on  July  1, 
1994.  The  transition  jjeriod  may  be 
extended  to  July  1, 1996,  by  the  OTS  on 
a  case-by-case  basis.  During  this 
transition  period,  investments  in 
subsidiaries  engaged  in  impermissible 
activities  that  have  not  been  phased  out 
of  capital  are  to  be  consolidated  on  a  pro 
rata  hasis. 
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Moreover,  under  the  FDIC  rules. 
Investments  in,  and  extensions  of  credit 
to,  certain  mortgage  banking 
subsidiaries  are  also  deducted  in 
computing  the  capita  of  the  parent  bank. 
Neither  the  OCC  nor  the  FRB  has  « 
similar  requirement  with  regard  tp 
mortgage  banking  subsidiaries. 

The  deduction  of  investments  in 
subsidiaries  fix)m  the  capital  of  the 
parent  bank  is  designed  to  ensure  that 
the  capital  supporting  the  subsidiary  is 
not  also  used  as  the  basis  of  further 
leveraging  and  risk-taking  by  the  parent 
bank,  hi  deducting  investments  in.  and 
advances  to.  certain  subsidiaries  from 
the  capital  of  the  parent  bank,  the 
banking  agencies  expect  the  parent  bank 
to  satisfy  or  exceed  minimum  regulatory 
capital  requirements  without  reliance 
on  the  capital  invested  in  the 
subsidiary.  In  assessing  the  overall 
capital  adequacy  of  the  parent  bank,  the 
banking  agencies  may  also  consider  the 
parent  bank's  fully  consoUdated  capital 
position. 

Under  OTS  risk-based  capital 
guidelines^  distinction  is  made 
between  subsidiaries  engaged  in 
activities  permissible  for  national  banks 
and  subsidiaries  engaged  in  activities 
"impermissible"  for  national  banks. 
This  distinction  is  mandated  by  the 
Financial  institutions  Reform.  Recovery, 
and  Enforcement  Act  of  1989. 
Subsidiaries  of  thrift  institutions  that 
engage  only  in  acUvities  permissible  for 
national  banks  are  consolidated  on  a 
line-for-Hne  basis  if  majority-owned  and 
on  a  pro  rata  basis  if  ownership  is 
between  5  percent  and  50  percent  As  a 
general  rule,  investments,  hicluding 
loans,  in  subsidiaries  that  engage  in 
impermi.ssible  activities  are  deducted  in 
determining  the  capital  adequacy  of  the 
parent  thrift  institution.  The  remaining 
assets  (the  percent  of  assets 
corresponding  to  the  nondeducted 
portion  of  the  investment  in  the 
subsidiary)  are  consolidated  with  the 
parent  thrift.  However,  investments, 
including  loans,  outstanding  as  of  April 
12, 1989,  to  subsidiaries  that  were 
engaged  in  impermissible  activities 
prior  to  that  date  are  grandfathered  and 
will  be  phased-out  of  capital  over  a 
transition  period  that  expires  on  July  1, 
1994.  The  transition  jjeriod  may  be 
extended  to  July  1. 1996,  by  the  OTS  on 
a  case-by-case  basis.  During  this 
transition  period,  investments  in 
subsidiaries  engaged  in  impermissible 
activities  that  have  not  been  phased  out 
of  capital  are  to  be  consolidated  on  a  pro 
rata  basis. 


6.  Qualifying  MuUifamily  Mortgage 
Loans 

Pursuant  to  Section  618ft))  of  the 
Resolution  Trust  Corporation 
Refinancing.  Restructuring,  and 
Improvement  Act  of  1Q91  (RTCRRIA). 
the  banking  agencies  and  OTS  have 
amended  their  risk-based  capital 
guidelines  to  lower  the  risk  weight  of 
certain  multifamily  housing  loans,  and 
securities  backed  by  such  loans,  from 
100  percent  to  50  percent.  Specifically, 
loans  secured  by  multifamily  residential 
properties  may  qualify  for  a  50  percent 
risk  weight  subject  to  the  following 
conditions: 

(1)  The  loan  must  be  secured  by  a  first 
mortgage  on  a  multifamily  residential 
property  consisting  of  five  or  more 
dwelhng  units; 

(2)  The  original  amortization  of 
principal  and  interest  must  not  exceed 
30  years; 

13)  The  original  minimum  maturity 
for  repayment  of  principal  must  not  be 
less  than  seven  years; 

(4)  All  principal  and  interest 
payments  must  have  been  made  on  a 
timely  basis  in  accordance  with  the 
terms  of  the  loan  for  at  least  one  year 
immediately  preceding  the  risk 
weighting  of  the  loan  in  the  50  percent 
risk  weight  category: 

(5)  The  loan  cannot  be  otherwise  90 
days  or  more  past  due,  or  carried  in 
nonaccrual  status; 

(6)  The  loan  must  be  in  accordance 
with  apphcable  lending  limit 
requirements  and  prudent  underwriting 
standards;  and 

(7)  If  the  rate  of  interest  does  not  ^ 
change  over  the  term  of  the  loan,  then 
the  current  loan  amount  must  not 
exceed  80  percent  of  the  current  value 
of  the  property,  and  in  the  most  recent 
fiscal  year,  the  ratio  of  annual  net 
operating  income  generated  by  the 
property  to  annual  debt  service  on  the 
loan  must  not  be  less  than  120  percent; 
or 

(8)  If  the  rate  of  interest  changes  over 
the  term  of  the  loan,  then  the  current 
loan  amount  must  not  exceed  75  percent 
of  the  current  value  of  the  property,  and 
in  the  most  recent  fiscal  year,  the  ratio 
of  annual  net  operating  income 
generated  by  the  property  to  annual  debt 
service  on  the  loan  must  not  be  less  than 
115  percent. 

7.  Ck)odwiIl 

As  required  by  FIRREA.  the  federal 
banking  agencies  do  not  allow  banks  or 
FDIC-supervised  savings  banks  to 
include  goodwill  as  capital  for  either 
risk-based  capital  guidelines  or  the 
leverage  capital  requirements.  Bank 
holding  companies  included  goodwill 


acquired  prior  to  March  12. 1988.  in 
Tier  1  for  the  purposes  of  the  risk-based 
capital  guidelines  (although  not  for 
leverage  capital  requirements)  until  the 
end  of  1992.  After  1992.  all  goodwill 
must  be  deducted  from  bank  holding 
company  capital. 

As  permitted  by  FIRREA,  OTS  allows 
"qualifying  supervisory  goodwill"  to  be 
included  as  part  of  core  capital  through 
year-end  1994.  After  this  date,  thrift 
institutions  must  satisfy  their  minimum 
core  capital  requirement  without 
reliance  on  goodwill. 

8.  Nonresidential  Construction  and 
Land  Loans 

Under  the  risk-based  capital 
guidelines  of  the  banking  agencies, 
loans  for  real  estate  development  and 
construction  are  assigned  to  the  100 
percent  risk- weight  category.  Reserves 
or  char^ge-offs  are  required  for  such 
loans  when  weaknesses  or  losses 
develop.  The  banking  agencies  have  no 
requirement  for  an  automatic  charge-off 
when  the  amount  of  a  loan  exceeds  the 
fair  value  of  the  property  pledged  as 
collateral  for  the  loan. 

OTS  generally  also  assigns  these  loans 
to  the  100  percent  risk  weight  category. 
However,  if  the  amount  of  the  loan 
exceeds  80  percent  of  the  fair  value  of 
the  property,  that  excess  portion  must 
be  deducted  from  capital  in  accordance 
with  a  phase-in  rule  which  ends  on  lulv 
1.1994.  ^ 

9.  Mortgage-Backed  Securities  (MBS) 

The  risk-based  capital  guidelines  of 
the  banking  agencies  generally  assign  a 
risk  weight  to  privately-issued  MBSs 
according  to  the  underlying  assets,  but 
in  no  case  would  it  be  assigned  to  the 
zero  percent  risk-weight  category. 
Privately-issued  MBSs  where  the  direct 
underlying  assets  are  mortgages,  are 
generally  assigned  a  risk  weight  of  50 
percent  or  100  percent  Privately-issued 
MBSs  that  have  government  agency  or 
government-sponsored  agency  securities 
as  their  direct  underlying  assets  are 
generally  assigned  to  the  20  percent 
risk-we^ht  category. 

The  OTS  assigns  privately-issued  high 
Quality  mortgage-related  securities  to 
the  20  percent  risk-weight  category. 
However,  these  are  privately-issued 
MBSs  with  AA  or  better  investment 
ratings  from  private  rating  companies. 

With  respect  to  other  MBSs.  the 
federal  banking  agencies  assign  to  the 
100  percent  risk  weight  category  certain 
MBSs,  including  interest-only  strips, 
residuals,  and  similar  instruments  that 
can  absorb  more  than  their  pro  rata 
share  of  loss.  The  OCC,  in  conjunction 
with  the  other  banking  agencies  and  the 
OTS,  on  January  10,  1992,  issued  more 
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specific  guidance  as  to  the  types  of 
"high  types"  MBSs  that  require  a  100 
p>ercent  risk  weight. 

10.  Assets  Sold  With  Recourse 

In  general,  recourse  is  any  risk  of  loss 
retained  by  an  institution  when  it  sells 
an  asset.  Recourse  arr^gements  allow 
the  purchaser  of  an  a^t  to  seek  recovery 
against  the  originating  institution  that 
sold  the  asset  under  the  conditions  in 
the  agreement.  Recovery  may  take 
various  forms,  but  usi  lally  permits  the 
buyer  to  "put,"  or  res  >11,  the  asset  back 
to  the  selling  instituti  m  or  to  obtain 
reimbursement  firom  Ijie  selling 
institution  for  the  amfiunt  of  the  loss.  A 
typical  condition  for  i  ecourse  would  be 
if  the  asset  ceases  to  f  erform 
satisfactorily.  Therefore,  recourse 
provisions  generally  t  xpose  the 
originating  institution  to  loss  associated 
with  the  asset. 

Generally,  under  th  i  risk-based 
capital  guidelines  of  t  tie  banking 
agencies,  sales  of  assets  involving  any 
recourse  must  be  repc  rted  as  financings. 
so  that  the  assets  are  retained  on  the 
balance  sheet  of  the  stilling  bank.  This 
has  the  effect  of  requi  -ing  a  full  leverage 
and  risk-based  capital  charge  whenever 
assets  are  sold  with  recourse,  including 
limited  recourse. 

The  OCC  has  receni  ly  revised  its  risk- 
based  capital  guidelines  to  clarify  the 
definition  of  recourseland  to  permit  a 
limited  exception  for  transactions 
involving  the  sale  of  c  ertain  mortgage 
loan  pools  where  the  .elling  bank  has 
retained  only  minima  recourse  and 
generally  has  provide!  for  all  potential 
losses. 

The  FRB  generally  applies  a  capital 
charge  to  any  recoura  >  arrangement  that 
is  the  equivalent  of  ar  off-balance  sheet 
guarantee,  regardless  pf  the  nature  of  the 
transaction  that  gives  pse  to  the 
recourse  obligation.  As  with  the  OCC. 
the  FRB  provides  an  axception  for  pools 
of  one-to  four-family  residential 
mortgages  and  for  certain  farm  mortgage 
loans.  These  recoursejtransactions  are 
reported  by  the  bank  as  sales,  removing 
them  from  leverage  capital 
requirements.  These  transactions,  which 
are  the  equivalent  of  (iff-balance  sheet 
guarantees,  involve  trae  type  of  credit 
risk  that  is  addressed  by  the  risk-based 
capital  guidelines.  However,  some 
questions  have  been  raised  because  of 
the  treatment  afforde^  these 
transactions  for  the  purposes  of  the 
leverage  capital  requi^ments.  The  FRB 
has  clarified  its  risk-based  capital 
guidelines  to  ensure  that  recourse  sales 
involving  residential  fnortgages  are  to  be 
taken  into  account  foe  determining 
compliance  with  risk-based  capital 
requirements.  The  FDiC  has  also 


clarified  their  risk-based  capital 
guidelines  on  this  issue  in  1993. 

In  general,  OTS  also  requires  a  full 
capital  charge  against  assets  sold  with 
recourse.  However,  for  certain  limited 
recourse  arrangements,  OTS  limits  the 
capital  charge  to  the  lesser  of  the 
amount  of  recourse  or  the  actual  amount 
of  capital  that  would  otherwise  be 
required  against  that  asset,  that  is.  the 
normal  full  capital  charge. 

At  present  the  banking  agencies  do 
not  provide  for  any  special  treatment  of 
securitized  assets.  Some  securitized 
asset  arrangements  may  involve  the 
issuance  of  senior  and  subordinated 
classes  of  securities  against  pools  of 
assets.  When  a  bank  originates  such  a 
transaction  by  placing  loans  that  it  owns 
in  a  trust  and  retains  any  portion  of  the 
subordinated  securities,  the  banking 
agencies  require  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool.  Regardless  of  whether  a 
bank  acquires  a  subordinated  or  senior 
security  in  a  pool  of  assets  that  it  did 
not  originate,  the  banking  agencies 
assign  both  the  investment  in  the 
subordinated  piece  or  the  senior  piece 
to  the  100  percent  risk-weight  category. 
The  banking  agencies  review  these 
instruments  to  determine  if  additional 
reserves,  asset  write-downs,  or  capital 
are  necessary  to  protect  the  bank. 

The  OTS  requires  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool  in  both  of  the  situations 
described  in  the  preceding  paragraph. 
Additionally,  the  OTS  applies  a  capital 
charge  to  the  full  amount  of  assets  being 
serviced  when  the  servicer  is  required  to 
absorb  credit  losses  on  the  assets  being 
serviced. 

In  1990,  under  the  auspices  of  the 
FFIEC.  the  banking  agencies  and  the 
OTS  issued  for  public  comment  a  fact 
finding  paper  pertaining  to  the  full 
range  of  issues  relating  to  recourse 
arrangements.  These  issues  include  the 
definition  of  "recourse"  and  the 
appropriate  reporting  and  capital 
treatments  to  be  appUed  to  recourse 
arrangements,  as  well  as  so-called 
recourse  servicing  arrangements  and 
limited  recourse.  The  objective  of  this 
effort  was  to  develop  in  a 
comprehensive  and  consistent  fashion 
an  appropriate  and  uniform  approach  to 
recourse  arrangements  for  capital 
adequacy,  reporting,  and  other 
regulatory  purposes.  The  comments 
received  were  very  extensive  and 
generally  illustrated  the  complexity  of 
the  subject.  In  view  of  the  significance 
and  complexity  of  this  project,  the 
FFIEC  in  December  1990  decided  to 
narrow  the  scope  of  the  initial  phase  of 
the  recourse  project  to  credit-related 
recourse  arrangements  that  involve 


limited  recoiuse  or  that  support  a  third 
party's  assets. 

A  recourse  working  group,  composed 
of  representatives  from  all  four  agencies, 
presented  a  report  and 
recommendations  to  the  FFIEC  in 
August  1992  and  were  directed  to  carry 
out  a  study  of  the  impact  of  their 
recommendations  on  depository 
institutions,  financial  markets,  and 
other  affected  parties.  The  interagency 
working  group  completed  a  study  in 
early  1993.  As  a  resuh  of  that  study,  the 
interagency  working  group  has  revised 
several  of  its  recommendations  to  reflect 
market  practice  especially  for 
securitized  assets.  A  joint  interagency 
notice  of  proposed  rulemaking  and 
advance  notice  of  proposed  rulemaking 
was  published  in  the  Federal  Register 
on  May  25. 1994  (59  Fed.  Reg.  27116). 

11.  Agricultural  Loan  Loss  Amortization 

In  determining  regulatory  capital, 
those  banks  accepted  into  the 
agricultural  loan  loss  amortization 
program  pursuant  to  Title  Vni  of  the 
Competitive  Equality  Banking  Act  of 
1987  are  permitted  to  defer  and 
amortize  losses  incurred  on  agricultural 
loans  between  January  1, 1984.  and 
December  31. 1991.  The  program  also 
applies  to  losses  incurred  between 
January  1. 1983,  and  December  31, 1991, 
as  a  result  of  reappraisals  and  sales  of 
agricultural  and  other  real  estate  owned 
and  agricultural  personal  property. 
These  losses  must  be  fully  amortized 
over  a  period  not  to  exceed  seven  years 
and,  in  any  case,  must  be  fully 
amortized  by  year-end  1998.  Thrift 
institutions  are  not  eligible  to 
participate  in  the  agricultural  loan  loss 
amortization  program  established  by 
this  statute. 

12.  Treatment  of  Junior  Liens  on  One- 
to  Four-Family  Properties 

In  some  cases,  a  banking  organization 
may  make  two  loans  secured  by  a  single 
piece  of  residential  property^-one  loan 
secured  by  a  first  lien,  the  other  by  a 
second  lien.  The  OCC  and  OTS 
generally  assign  first  liens  on  one-  to 
four-family  properties  to  the  50  percent 
risk-weight  category.  All  second  liens 
on  residential  property  are  assigned  to 
the  100  percent  risk- weight  category, 
regardless  of  whether  the  institution 
also  holds  the  first  lien.  The  assignment 
of  first  lien  mortgages  to  the  50  percent 
risk-weight  category  is  based  upon  the 
requirement  that  banks  will  adhere  to 
prudent  underwriting  standards  with 
respect  to  the  maximum  loan-to-value 
ratio,  the  borrower's  paying  capacity 
and  the  long-term  expectations  for  the 
real  estate  market  in  which  the  bank  is 
lending. 


The  FDIC  similarly  assigns  all  second 
hens  to  the  100  percent  risk-weight 
category.  However,  in  determining  tbe 
risk-weight  of  the  first  lien,  the  FEHC 
considers  the  first  and  second  liens 
together  to  assess  whether  the  first  lien 
satisfies  prudent  underwriting 
standards.  When  evaluated  together,  if 
the  tfst  and  second  hens  are  within  the 
prudent  loan-to- value  ratio  and  satisfy 
all  other  underwriting  standards,  then 
the  first  lien  will  be  assigned  to  the  50 
percent  risk-weight  category;  otherwise, 
it  will  be  assigned  to  the  100  percent 
risk  category. 

The  FRB  and  OTS  consider  the  fiist 
and  second  hens  as  a  single  loan, 
provided  there  are  no  intervening  liens. 
Therefore,  the  total  amount  of  these 
transactions  may  be  assigned  to  the  100 
percent  risk-weight  category,  if,  in  the 
aggregate,  the  two  loans  exceeds  a 
prudent  loan-to-value  ratio  and, 
therefore,  do  not  qualify  for  the  50 
percent  risk-i^ght  category.  This 
approach  is  intended  to  avoid  possible 
circumvention  of  the  capital 
requirements  and  capture  the  risks 
associated  with  the  combined       ] 
transactions.  However,  if  the  total 
amount  of  the  transaction  does  satisfy  a 
prudent  loan-to-value  ratio  and  other 
underwriting  standards,  then  both  the 
first  and  second  Uens  may  be  assigned 
to  the  50  percent  risk-weight  category. 

Although  there  are  some  technical 
differences  in  the  methodology,  all  the 
agencies  have  the  same  ability  to  adjust 
the  capital  requirements  of  an 
individual  bank  to  account  for 
imprudent  loans  secured  by  first  liens 
on  one-  to  four-family  properties. 

13.  Pledged  Deposits  and 
Nonwithdrawable  Accounts 

The  OTS  capital  guidelines  permit 
thrift  institutions  to  include  in  capital 
certain  pledged  deposits  and 
nonwithdrawal  accounts  that  satisfy 
specified  OTS  criteria.  Income  capital 
certificates  and  mutual  capital 
certificates  held  by  OTS  may  also  be 
included  in  capital  by  thrift  institutions. 
These  instruments  are  not  relevant  to 
commercial  banks,  and.  therefore,  they 
are  not  addressed  in  the  risk-based  j 

capital  guidelines  of  the  banking 
agencies. 

14.  Mutual  Funds  '  ] 

The  three  banking  agencies  assign  all 

of  the  holdings  of  a  bank  in  a  mutual  i 

fund  to  the  risk  category  appropriate  to  t 

the  highest  risk  asset  that  a  particular  b 

mutual  fund  is  permitted  to  hold  under  2 

its  operating  rules.  The  purposes  of  this  l 

is  to  take  into  account  the  maximum  tl 

degree  of  risk  to  which  a  bank  may  be  v 

exposed  when  investing  in  a  mutual  o 
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The  FDIC  similarly  assigns  all  second 
liens  to  the  100  percent  risk-wei^t 
category.  However,  in  determining  tbe 
risk-weight  of  the  first  lien,  the  FEHC 
considers  the  first  and  second  liens 
toother  to  assess  whether  the  first  lien 
satisfies  prudent  underwriting 
stan^rds.  When  evaluated  together,  if 
the  Bret  and  second  liens  are  within  the 
prudent  loan-to- value  ratio  and  satisfy 
all  other  underwriting  standards,  then 
the  first  lien  will  be  assigned  to  the  50 
percent  risk-weight  category;  otherwise, 
it  will  be  assigned  to  the  100  percent 
risk  category. 

The  FRB  and  OTS  consider  the  first 
and  second  liens  as  a  single  loan, 
provided  there  are  no  intervening  liens. 
Therefore,  the  total  amount  of  these 
transactions  may  be  assigned  to  the  100 
percent  risk-weight  category,  if.  in  the 
aggregate,  the  two  loans  exceeds  a 
prudent  loan-to-value  ratio  and,    1 
therefore,  do  not  qualify  for  the  50l 
percent  risk-Mjgight  category.  This 
approach  is  intended  to  avoid  possible 
circumvention  of  the  capital 
requirements  and  capture  the  risks 
associated  with  the  combined        [ 
transactions.  However,  if  the  total 
amount  of  the  transaction  does  satisfy  a 
prudent  loan-to- value  ratio  and  other 
underwriting  standards,  then  both  the 
first  and  second  liens  may  be  assigned 
to  the  50  percent  risk-weight  category. 

Although  there  are  some  technical 
differences  in  the  methodology,  all  the 
agencies  have  the  same  ability  to  adjust 
the  capital  requirements  of  an        i 
individual  bank  to  account  for        I 
imprudent  loans  secured  by  first  liens 
on  one-  to  four-family  properties. 

13.  Pledged  Deposits  and 
Nonwithdrawable  Accounts 

The  OTS  capital  guidelines  permit 
thrift  institutions  to  include  in  capital 
certain  pledged  deposits  and 
nbnwithdrawal  accounts  that  satisfy 
specified  OTS  criteria.  Income  capital 
certificates  and  mutual  capital 
certificates  held  by  OTS  may  also  be 
included  in  capital  by  thrift  institutions. 
These  instruments  are  not  relevant  to 
commercial  banks,  and.  therefore,  they 
are  not  addressed  in  the  risk-based 
capital  guidelines  of  the  banking 
agencies. 

14.  Mutual  Funds 

The  three  banking  agencies  assign  all 
of  the  holdings  of  a  bank  in  a  mutual 
fund  to  the  risk  category  appropriate  to 
the  highest  risk  asset  that  a  particular 
mutual  fund  is  permitted  to  hold  under 
its  operating  rules.  The  purposes  of  this 
is  to  take  into  account  the  maximum 
degree  of  risk  to  which  a  bank  may  be 
exposed  when  investing  in  a  mutual 


fund  in  view  of  the  fact  that  the  future 
composition  and  risk  characteristics  of 
the  fund  cannot  be  known  in  advance. 

The  OTS  applies  a  capital  charge 
based  on  the  riskiest  asset  that  is 
actua//y  held  by  the  mutual  fund  at  a 
particular  time.  In  addition  the  OTS 
guidelines  also  permit,  on  a  case-by-case 
basis,  investments  in  mutual  funds  to  be 
allocated  on  a  pro  rata  basis  dependent 
on  the  actual  composition  of  the  fund. 

15.  Interest  Rate  Risk 

The  risk-based  capital  guidelines  were 
designed  primarily  as  a  broad  measure 
of  the  relative  credit  risk  of  the  assets. 
However,  the  banking  agencies  and  OTS 
are  continuing  their  efforts  to  refine  the 
risk-based  capital  guidelines  to  take  into 
account  other  noncredit  risks,  including 
interest  rate  risk.  The  agencies  ar« 
required  to  consider  interest  rate  risk,  as 
*ell  as  the  risk  of  concentrations  of 
credit  and  the  risks  of  nontraditional 
activities,  under  Section  305  of  FDIQA. 

The  OTS  has  adopted  an  interest  rate 
risk  component  to  its  risk-based  capital 
guidehnes.  which  became  effective  on 
January  1. 1994.  Under  this  new  rule, 
thrift  institutions  with  an  above  normal 
level  of  interest  rate  risk  will  be  subject 
to  a  capital  charge  commensurate  to 
their  risk  exposure. 

The  banking  agencies  also  are 
developing  an  interest  rate  risk 
component.  On  September  14, 1993,  the 
banking  agencies  published  a  joint 
notice  of  proposed  rulemaking  in  the 
Federal  Register  and  are  currently  in 
the  process  of  drafting  a  final  rule. 

16.  Concentrations  of  Credit  and 
Nontraditional  Activities 

As  required  by  Section  305  of  FDIOA. 
the  banking  agencies  and  the  OTS 
published  a  joint  proposal  in  the 
Federal  Register  on  February  22.  1994. 
The  proposed  rule  would  amend  the 
capital  standards  of  the  banking 
agencies  and  the  OTS  by  explicitly 
identifying  concentration  of  credit  risk 
and  certain  risks  arising  from 
nontraditional  activities  as  important 
factors  in  assessing  an  institution's 
overall  capital  adequacy.  The  banking 
agencies  and  the  OTS  are  currently 
reviewing  the  comment  letters  received 
and  are  drafting  a  final  rule. 

17.  Collateralized  Transactions 

In  December  1992,  the  FRB  amended 
its  risk-based  capital  guidelines  to  lower 
die  risk-wei^ght  on  loans  collateralized 
by  cash  or  government  securities  from 
20  percent  to  zero  percent.  In  August 
1993,  the  OCC  issued  a  proposed  rule 
that  would  similarly  lower  the  risk- 
weight  on  loans  collateralized  by  cash 
or  government  securities  from  20 


percent  of  zero  percent  for  national 
banks.  The  OCC  is  currently  drafting  a 
final  rule.  The  FDIC  and  OTS  are  also 
considering  this  issue. 

18.  Deferred  Tax  Assets 

On  December  23. 1993,  the  OCC 
published  in  the  Federal  Register  a 
proposed  rule  on  deferred  tax  as.sets. 
This  proposal  was  developed  jointly  by 
the  banking  agencies  and  the  OTS  in 
response  to  Financial  Accounting 
Standard  (FAS)  Number  109  which  was 
adopted  for  regulatory  reporting 
purposes  beginning  January  1, 1993. 
The  proposed  rule  would  amend  the 
capital  standards  to  Umit  the  amount  of 
certain  deferred  tax  assets  that  may  be 
included  in  an  institution's  Tier  1 
capital.  The  other  banking  agencies  and 
the  OTS  have  issued  or  are  considering 
similar  proposals.  The  OCC  will  be 
working  with  die  otiier  banking  agencies 
and  the  OTS  in  drafting  a  final  rule. 

19.  Unrealized  Gains  and  Losses  on 
Securities  Available  for  Sale 

On  April  18, 1994,  the  OCC  published 
in  the  Federal  Register  a  proposed  rule 
on  unrealized  gains  and  losses  on 
securities  available  for  sale.  This 
proposal  was  developed  jointly  by  the 
banking  agencies  and  OTS  in  response 
to  FAS  115.  which  was  adopted  for 
regulatory  reporting  purposes  beginning 
December  15, 1993.  The  proposed  nile 
would  amend  the  definition  of 
"common  stockholders'  equity"  in  the 
capital  guidelines  to  include  both 
unrealized  gains  and  losses  on  securities 
available  for  sale.  The  other  banking 
agencies  and  the  OTS  have  issued  or  are 
planning  to  issue  similar  proposals.  The 
OCC  will  be  working  with  the  other 
banking  agencies  and  the  OTS  in 
drafting  a  final  rule. 

20.  Bilateral  Netting  Contracts 

The  banking  agencies  and  the  OTS 
have  been  meeting  to  discuss  an 
amendment  to  the  risk-based  capital 
guideline  to  provide  for  the  recognition 
of  bilateral  netting  contracts  for  the 
purpose  of  determining  the  capital 
requirement  for  off-balance  sheet  rate 
contracts.  In  May  of  1994,  the  OCC  and 
the  FRB  have  issued  a  joint  proposed 
rule  that  generally  would  permit  an 
institution  to  net  positive  and  negative 
niark-to-market  values  of  interest  rate 
and  foreign  exchange  rate  contracts  with 
a  single  counterparty  if  those  rate 
contracts  are  subject  to  qualifying 
bilateral  netting  contracts.  The  OTS  and 
the  FDIC  are  considering  the  issuance  of 
similar  proposed  rules. 
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C.  Interagency  Differences  in 
Accounting  Principles 

The  OCC,  as  well  ap  the  other  banking 
agencies,  requires  ba^ks  to  follow 
generally  accepted  adcounting 
principles  (GAAP),  except  when  the 
agency  determines  that  a  specific 


inder  GAAP  does 
ng  objectives 


accounting  standard 
not  meet  the  account 
included  in  Section  ^21  of  FDICIA.  In 
such  cases,  the  use  ol  accounting 
principles  more  stringent  than  GAAP 
may  be  required.  For  the  most  part,  the 
regulatory  accountinj  standards  for  all 
commercial  banks,  w  lether  regulated  by 
the  OCC,  the  FRB,  or  the  FDIC,  are 
prescribed  in  the  Instructions  to  the 
Report  of  Condition  i  nd  Income  (Call 
Report). 

The  Call  Report  jn<  tructions  are 
established  by  the  FF  EC  and  are 
generally  consistent  i  ^rith  GAAP. 
Differences  in  interpi  etations  between 
the  OCC  and  the  other  banking  agencies 
may  occur.  However,  such  differences 
are  usually  infrequent  and  involve 
immaterial  or  emergi;  ig  issues,  which 
the  FFIEC  has  not  yel  reviewed  on  a 
joint  agency  basis. 

Under  Section  121  of  FDICIA.  the 
federal  banking  agencies  must  require 
financial  institutions  to  use  accounting 
principles  "no  less  st|-ingent  than 
GAAP."  The  banking  agencies  believe 
that  GAAP  generally  »tisfies  the 
accounting  objectives  included  in 
FDICIA  Section  121.  iowever,  as 
previously  noted,  in  («rtain 
circumstances,  accounting  principals 
more  stringent  than  C  AAP  are  required 
to  satisfy  accounting  objectives  included 
in  FDICIA. 

The  OTS  requires  each  thrift 


Thrift  Financial 
filed  on  a  basis 


institution  to  file  the 

Report.  That  report  is 

consistent  with  GAA ',  as  it  is  applied 

by  thrift  institutions,  which  differs  in  a 

few  res[)ects  from  GA  AP  as  it  is  applied 

by  banks. 

These  differences  i;i  accounting 
principles  between  tl  e  banks  and  thrift 
institutions  may  cau^  differences  in 
financial  statement  presentation  and  in 
amounts  of  regulatory  capital  required 
to  be  maintained  by  depository 
institutions.  i 

The  following  summarizes  the 
significant  differences  in  accounting 
standards  between  thje  Thrift  Financial 
Report  and  the  Call  Report.  These 
dinierences  generally  {arise  because  of 
either  (1)  differences; between 
regulatory  reporting  standards  and 
GAAP  applicable  to  banks,  or  (2) 
differences  in  GAAP 
and  GAAP  applicable  to  thrift 
institutions 


1.  Futures  and  Forward  Contracts 

Differences  in  this  area  result  because 
the  banking  regulators  generally  require 
future  and  forward  contracts  to  be 
marked  to  market,  whereas  thrift 
institutions  may  defer  gains  and  losses 
resulting  from  hedging  activities.  The 
banking  agencies  do  not  follow  GAAP, 
but  require  banks  to  report  changes  in 
the  market  value  of  futures  and  forward 
contracts,  even  when  used  as  hedges,  in 
current  income.  However,  futures 
contracts  used  to  hedge  mortgage 
banking  operations  are  reported  in 
accordance  with  GAAP.  This  issue  will 
be  reexamined  as  part  of  an  ongoing 
project  on  accounting  for  derivatives. 

The  OTS  requires  tnrift  institutions  to 
follow  GAAP  to  account  for  futures 
contracts.  Accordingly,  when  specified 
hedging  criteria  are  satisfied,  the 
accounting  for  the  futures  contract  is 
matched  with  the  accounting  for  the 
hedged  item.  Changes  in  the  market 
value  of  the  futures  contract  are 
recognized  in  income  when  the  income 
effects  of  the  hedged  item  are 
recognized.  This  reporting  can  result  in 
the  deferral  of  both  gains  and  losses. 
Although  there  is  no  specific  GAAP  for 
forward  contracts,  the  OTS  applies  these 
same  principles  to  forward  contracts. 

2.  Push-Down  Accounting 

When  a  depository  institution  is 
acquired  by  a  holding  company  in  a 
purchase  transaction,  the  holding 
company  is  required  to  revalue  all  of  the 
assets  and  liabilities  of  the  depository 
institution  at  fair  value  at  the  time  of 
acquisition.  When  push-down 
accounting  is  applied,  the  same  fair 
value  adjustments  recorded  by  the 
parent  holding  company  are  also 
recorded  at  the  depository  institution 
level. 

All  of  the  agencies  require  the  use  of 
push-down  accounting  when  there  has 
been  a  substantial  change  in  the 
ownership  of  the  institution.  However, 
differing  standards  have  been  applied  to 
determine  when  this  substantial  change 
has  occurred. 

The  three  banking  agencies  require 
push-down  accounting  when  there  is  at 
least  a  95  percent  change  in  ownership 
of  the  institution.  This  approach  is 
consistent  with  interpretations  of  the 
Securities  and  Exchange  Commission. 

The  OTS  requires  push-down 
accounting  when  there  is  at  least  a  90 
percent  change  of  ownership. 

3.  Excess  Service  Fees 

Thrift  institutions  consider  excess 
servicing  fees  in  the  determination  of 
applicable  to  banks    the  gain  or  loss  on  a  loan  sale,  whereas 
banks  generally  recognize  the  excess  fee 
over  the  life  of  the  loan. 


The  banking  agencies  require  banks  to 
follow  GAAP  for  residential  first 
mortgage  loans.  This  requires  that  when 
loans  are  sold  with  servicing  retained 
and  the  stated  servicing  fee  is 
sufficiently  higher  than  a  normal 
servicing  fee.  the  sales  price  is  adjusted 
to  determine  the  gain  or  loss  from  the 
sale.  This  allows  additional  gain 
recognition  at  the  time  of  sale  and 
recognizes  a  normal  servicing  fee  in 
each  subsequent  year.  This  gain  cannot 
exceed  the  gain  assuming  the  loans  were 
sold  with  servicing  released. 

For  all  other  loans,  the  banking 
agencies  require  that  excess  servicing 
fees  retained  on  loans  sold  be 
recognized  over  the  contractual  life  of 
the  transferred  assets. 

The  OTS  follows  GAAP  in  valuing  all 
excessive  service  fees.  Therefore,  the 
accounting  stated  above  for  sales  of 
mortgage  loans  with  excess  servicing  at 
banking  institutions  would  apply  to  all 
loan  sales  with  excess  servicing  at  thrift 
institutions. 

4.  In-Substance  Defeasance  of  Debt 

The  banking  agencies  do  not  permit 
banks  to  defease  their  liabilities  in 
accordance  with  FASB  Statement 
Number  76.  whereas  thrift  institutions 
may  eliminate  defeased  liabilities  from 
the  balance  sheet. 

The  banking  agencies  report  in- 
substance  defeased  debt  as  a  liability 
and  the  securities  contributed  to  a  trust 
as  assets  with  no  recognition  of  any  gain 
or  loss  on  the  transaction. 

The  OTS  accounts  for  debt  that  has 
been  in-substance  defeased  in 
accordance  with  GAAP. 

Therefore,  when  a  debtor  irrevocably 
places  risk-free  monetary  assets  in  a 
trust  solely  for  satisfying  the  debt  and 
the  possibility  that  the  debtor  will  be 
required  to  make  further  payments  is 
remote,  the  debt  is  considered 
extinguished.  The  transfer  can  result  in 
a  gain  or  loss  in  the  current  period. 

5.  Sales  of  Assets  with  Recourse 

The  banking  agencies  generally  do  not 
allow  banks  to  report  sales  of 
receivables  if  any  risk  of  loss  is  retained. 
Thrift  institutions  report  sales  when  the 
risk  of  loss  can  be  estimated  in 
accordance  with  FASB  Statement 
Number  77. 

The  banking  agencies  generally  allow 
banks  to  report  transfers  of  receivables 
as  sales  only  when  the  transferring 
institution:  (1)  retains  no  risk  of  loss 
from  the  assets  transferred  and  (2)  has 
no  obligation  for  the  payment  of 
principal  or  interest  on  the  assets 
transferred.  As  a  result,  assets 
transferred  with  recourse  are  reported  as 
financings,  not  sales. 


However,  this  rule  does  not  apply  to 
the  transfer  of  mortgage  loans  under 
certain  government  programs  (GNMA, 
FNMA,  etc.).  Transfers  of  mortgagps 
under  one  of  these  programs  are    I 
automatically  treated  as  sales.       ' 
Furthermore,  private  transfers  of  pools 
of  mortgages  are  also  reported  as  sales 
if  the  transferring  institution  does  not 
retain  more  than  an  insignificant  risk  of 
loss  on  the  assets  transferred. 

The  OTS  follows  GAAP  to  accotmt  for 
a  transfer  of  ail  receivables  with 
recourse.  A  transfer  of  receivables  with 
recourse  is  recognized  as  a  sale  if:  (1) 
the  seller  surrenders  control  of  thfe 
future  economic  benefits,  (2)  the 
transferor's  obligation  under  the  ' 
recourse  provisions  can  be  reasonably 
estimated,  and  (3)  the  transferee  cannot 
require  repurchase  of  the  receivables 
except  pursuant  to  the  recourse    ! 
provisions. 

The  FFIEC  has  a  study  under  way 
involving  the  topic  of  transfers  with 
recourse.  As  part  of  this  study,  the  staff 
of  the  OCC  is  reviewing  the  reporting 
requirements  for  sales  of  assets  with 
recourse.  The  purpose  of  this  study  is  to 
determine  whether  a  reduction  or 
elimination  of  the  differences  between 
regulatory  reporting  requirements  and 
GAAP  may  be  achieved  in  this  area. 

6.  Negative  Goodwill 

The  three  banking  agencies  require 
that  negative  goodwill  ^  be  reported  as  a 
liability,  and  not  netted  against  thp 
goodwill  asset.  | 

The  OTS  permits  negative" goodwill  to 
offset  the  goodwill  assets  resulting  from 
other  acquisitions. 

7.  Offsetting  of  Amounts  Related  to 
Certain  Contracts 

FASB  Interpretation  Number  39  (FIN 
39)  became  effective  in  1994.  FIN  39 
allows  the  offsetting  of  certain  assets 
and  liabilities  on  the  balance  sheet  (e.g., 
loans,  deposits,  etc.),  as  well  as  the 
netting  of  assets  and  liabilities  arising 
from  olf-balance  sheet  derivative 
instruments,  when  four  conditions  are 
met.  These  conditions  relate  to  whether 
a  valid  right  of  offset  exists.  The  three 
banking  agencies  are  planning  to  adopt 
FIN  39  sometime  in  1994  solely  for  on- 
balance  sheet  amounts  arising  from 
conditional  and  exchange  contracts 
(e.g..  interest  rate  swaps,  options,  etc.). 
The  Call  Report's  existing  guidance, 
which  generally  prohibits  netting  of 
assets  and  liabilities,  will  continue  to  be 
followed  in  all  other  cases. 


/Negative  goodwill  (ypically  iscrcaled  when  a 
bank  purchases  assels  for  less  ihan  the  determined 
fair  value  of  the  assets. 
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However,  this  rule  does  not  apply  to 
the  transfer  of  mortgage  loans  under 
certain  government  programs  (GNMA. 
FNMA,  etc.).  Transfers  of  mortgages 
under  one  of  these  programs  are 
automatically  treated  as  sales. 
Furthermore,  private  transfers  of  pools 
of  mortgages  are  also  reported  as  sales 
if  the  transferring  institution  does  not 
retain  more  than  an  insignificant  risk  of 
loss  on  the  assets  transferred. 

The  OTS  follows  GAAP  fo  accotmt  for 
a  transfer  of  all  receivables  with 
recourse.  A  transfer  of  receivables  with 
recourse  is  recognized  as  a  sale  if:  (1) 
the  seller  surrenders  control  of  the 
future  economic  benefits,  (2)  the 
transferor's  obligation  under  the  I 
recourse  provisions  can  be  reasonably 
estimated,  and  (3)  the  transferee  cannot 
require  repurchase  of  the  receivables 
except  pursuant  to  the  recourse 
provisions. 

The  FFIEC  has  a  study  under  wby 
involving  the  topic  of  transfers  with 
recourse.  As  part  of  this  study,  the  staff 
of  the  OCC  is  reviewing  the  reporting 
requirements  for  sales  of  assets  with 
recourse.  The  purpose  of  this  study  is  to 
determine  whether  a  reduction  or 
elimination  of  the  differences  between 
regulatory  reporting  requirements  and 
GAAP  may  be  achieved  in  this  area. 

6.  Negative  Goodwill 

The  three  banking  agencies  require 
that  negative  goodwill  ^  be  reported  as  a 
liability,  and  not  netted  against  thp 
goodwill  asset.  I 

The  OTS  permits  negative" goodwill  to 
offset  the  goodwill  assets  resulting  from 
other  acquisitions. 

7.  Offsetting  of  Amounts  Related  to 
Certain  Contracts 

FASB  Interpretation  Number  39  (FIN 
39)  became  effective  in  1994.  FIN  39 
allows  the  offsetting  of  certain  assets 
and  liabilities  on  the  balance  sheet  (e.g., 
loans,  deposits,  etc.),  as  well  as  the 
netting  of  assets  and  liabilities  arising 
from  off-balance  sheet  derivative 
instruments,  when  four  conditions  are 
met.  These  conditions  relate  to  whether 
a  valid  right  of  offset  exists.  The  three 
banking  agencies  are  planning  to  adopt 
FIN  39  sometime  in  1994  solely  for  on- 
balance  sheet  amounts  arising  from 
conditional  and  exchange  contracts 
(e.g.,  interest  rate  swaps,  options,  etc.). 
The  Call  Report's  existing  guidance, 
which  generally  prohibits  netting  of 
assets  and  liabilities,  will  continue  to  be 
followed  in  all  other  cases. 


The  OTS  policy  on  netting  of  assets 
and  liabilities  is  consistent  with  GAAP 
and  FIN  39. 

8.  Specific  Valuation  Allowance  for  and 
Charge-Offs  of  Troubled  Loans 

The  banking  agencies  generally 
consider  real  estate  loans  that  lack 
acceptable  cash  flows  or  other 
repayment  sources  to  be  "collateral 
dependent."  When  the  fair  value  of  the 
collateral  of  such  a  loan  has  declined 
below  book  value,  the  loan  is  reduced 
to  fair  value.  This  approach  is  consistent 
with  GAAP  applicable  to  banks. 

Prior  to  September  30,  1993,  the  OTS 
required  specific  valuation  allowances 
for  troubled  loans  based  on  the  net 
realizable  value  of  the  collateral. 
Effective  September  30, 1993,  the  OTS 
issued  a  revised  policy  that  requires  a 
specific  valuation  allowance  against,  or 
partial  charge-off,  of  a  loan  when  its 
book  value  exceeds  its  "value,"  as 
defined.  The  "value"  is  either  the 
pre.sent  value  of  the  expected  future 
cash  flows  discounted  at  the  loan's 
effective  interest  rate,  the  observable 
market  price,  or  the  fair  value  of  the 
collateral.  This  revised  policy,  which  is 
similar  to  the  requirements  of  FASB 
Statement  No.  114,  narrows  the 
differences  between  banks  and  thrifts. 

Dated:  July  n.  1994. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
JFR  Doc.  94-17435  Filed  7-18-94;  8:45  am| 
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U.S.  Customs  Service 

[T.D.  94-59] 

Tariff  Classification  of  Camera  Lenses 
Imported  in  Same  Shipment  With 
Camera  Bodies 

agency:  U.S.  Customs  Service, 
Department  of  Treasury. 
ACTION:  Final  interpretive  rule. 


/Negative  goodwill  typically  iscrealed  when  a 
bank  purchases  assets  for  less  than  the  <ietermined 
fair  value  of  the  assets. 


SUMMARY:  This  document  gives  notice  of 
a  change  of  position  regarding  the 
classification  of  different  sized  camera 
lenses  imported  in  the  same  shipment 
with  an  equal  number  of  3.5mm  camera 
bodies  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Pursuant  to  rulings  on  such  shipments. 
Customs  has  classified  as  a  single  tariff 
entity  each  camera  body  and  "normal" 
lens  which  could  be  matched  together. 
Camera  bodies  and  lenses,  if  they  are 
imported  in  the  same  shipment  but  are 
not  packaged  together  for  retail  sale  as 
cameras  and  lenses,  are  now  presumed 
to  retain  their  separate  commen:ial 
identities  and  are  separately  classifiable 


under  the  HTSUS.  The  result  of  this 
change  of  position  under  the  HTSUS  is 
an  increase  in  the  rate  of  duty  on  lenses 
not  put  up  together  for  retaifsale  with 
matched  v.amera  bodies  at  the  time  of 
entry,  because  the  lenses  will  no  longer 
be  classifiable  together  with  camera 
bodies  as  cameras,  but  will  be  separately 
classifiable  as  lenses.  This  change  of 
position  does  not  apply  to  le.nses  and 
camera  bodies,  imported  together  in  the 
same  shipment  in  equal  numbers,  which 
are  put  up  together  for  retail  sale  at  the 
time  of  entry  into  the  U.S.  Comments 
received  in  response  to  the  rwtice 
proposing  this  change  were  carehilly 
considered  prior  to  determining  thai  our 
previous  position  needed  to  be  changed. 
DATES:  The  change  in  tariff  classification 
resulting  from  this  decision  will  be 
effective  as  to  merchandise  entered  for 
consumption  or  withdrawn  from 
warehouse  on  or  after  October  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  VV.  Spence,  Office  of  Regulations 
and  Rulings  (202)  482-7030. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  a  ruling  dated  May  2,  1988  (HQ 
076497),  it  was  determined  bv  Customs 
that,  under  the  Tariff  Schedules  of  the 
United  States  (TSUS),  the  precursor  to 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  a  35mm  camera 
body  matched  up  with  a  "normal"  lens 
in  the  same  shipment  was  a  single  tariff 
entity.  Specifically,  it  was  held  that  a 
35mm  single  lens  reflex  camera  body 
imported  with  a  50-55mm  lens  was  a 
single  article  subject  to  classification 
under  item  722.16,  TSUS,  as  a  camera. 
It  was  also  determined  thai  zoom  len.ses 
with  a  focal  length  of  35mm  to  70mm 
had  also  become  "normal"  lenses  when 
imported  with  the  35mm  camera  bodies. 

The  position  of  classifying  a  35mm 
camera  body  imported  with  a  "normal  ' 
lens  in  the  same  shipment  as  a  single 
entity  continued  after  the  transition 
from  the  TSUS  fo  the  HTSUS  on  January 
1,1989. 

Under  the  HTSUS,  the  subheadings 
under  consideration  are  as  follows: 
9006.51.00:  lojther  cameras:  [wlith 
through-the-lens  viewfinder  (single 
lens  reflex  (SLR)),  for  roll  film  of  a 
width  not  exceeding  35mm. 
The  general,  column  one  rate  of  duly 
is  3  percent  ad  valorem. 
9002.11.80:  jolbjective  lenses  and  parts 
and  accessories  thereof:  lOor 
cameras,  projectors  or  photographic 
enlargers  or  reducers:  |o)ther. 
The  general,  column  one  rate  of  duty 
is  6.6  percent  ad  valorem. 

In  understanding  the  language  of  the 
HTSUS,  the  Harmonized  Commodify 
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Description  and  Coding  System 
ExplaBatory  Notes  may  be  utilized.  The 
E^xplanaloiy  Notes,  eithcugfa  not 
dispositive,  ^louid  he  consumed  k>r 
guidance  ia  detennining  the  proper 
interpretation  of  th«  HTSUS.  See  T.D, 
89-«G.  54  Fed.  Regj35127,  35128 
(August  2a,  1989).  m.  part.  Explanatory 
Note  90.06(Q  {p-14a5)  provides  that 
heading  9006,  HTSUS.  covers  all  kinds 
of  photographic  cameras  (other  than 
cinematographic  cameras),  -whether  for 
professional  or  amateur  use.  and 
whether  or  not  presented  with  their 
optical  eleraents  (ol^jective  lenses, 
viewfinders.  etc.).  I!  furtber  states  that 
there  are  many  diff«  irent  types  of 
cameras,  bat  the  comventionBl  types 
consist  essentially  (tf  a  light-tight 
chamber,  a  tens,  a  srutter,  a  diaphragm, 
a  bolder  for  a  pbotoEraphic  plate  or 
film,  and  a  viewfinjer. 

Explariatory  Notei  90.06(1)  states  that  a 
camera  body  with  aj  lens  constitutes  a 
camera.  Therefore.  ■  lens  and  a  camera 
body,  imported  in  the  same  shipment 
and  put  up  togethen  for  retail  sale  at  the 
time  of  entry  into  the  U.S.,  are 
classifiable  under  subheading 
9006.51.00.  HTSUSi  as  a  camera. 
Iso  states  that  a 
ifiable  as  a  camera 


However,  the  note 
camera  body  is  cL 
whether  or  not  pre: 
optical  element.  Tf 
whether  camera 
numerous  camera 
shipment  and  not 


jnted  with  the 
ipTue,  then,  is 
lies,  imported  with 
^nses  in  the  same 
it  up  together  for 


retail  sale  once  entered  into  the  U.S. 
constitute  complete  and  unassembled 
cameras. 

It  is  noted  that  iir  ported  merchandi.se 
must  be  classified  i  nder  the  HTSUS 
with  refereBce  to  it!  condition  as 
imported. 

General  Rule  of  Ii  iterpretation  (GRI) 
2(al  HTSUS,  provides  that  "any 
reference  in  a  heading  to  an  article  shall 
be  taken  to  include  a  reference  to  that 
article  incomplete  <t  unfinished, 
provided  that,  as  eiitered,  the 
incomplete  or  unfiiiished  article  has  the 
essential  chjiracter  >f  the  complete  or 
finished  article.  It  s  lall  also  include  a 
reference  to  that  art  icle  complete  or 
finished  (or  Ealling  o  be  classified  as 
complete  or  finishe  1  by  virtue  of  this 
rule),  entered  unass  embled  or 
disassembled." 

Explanatory  Notf  2(a)(V)  (p.  2)  states 
that  the  second  par  of  Rute  2(a)    • 
provides  that  complete  or  finished 
articles  presented  i*iassembled  or 


disassembled  are  tc 


same  heading  as  th( t  assembled  article. 
When  goods  are  so  presented,  it  is 


usually  for  reasons 


iiich  as  requirements 


be  classified  in  the 


or  convenience  of  j^acking,  handling  or 
transport. 


In  a  notice  published  in  the  Federal 
Roister  on  December  7, 1993  (58  FR 
64423),  Customs  furnished  notice  that 
the  classificatioB  of  the  subject 
merchandise  was  under  review  and 
comments  from  interested  parties  were 
requested.  An  extension  of  time  to  file 
comments  was  published  in  the  Federal 
Register  on  Februaiy  15, 1994  (59  FR 
7297). 

Only  four  submissions  were  received 
in  response  to  the  notice.  Wbile  all  four 
opposed  the  proposed  change  of 
position,  only  one  pro\ided  a 
substantive  discussion  of  the  legal 
issues  involved. 

Discussion  of  Conunents 

Comnnent:  TTie  continued 
classification  of  lenses  witfi  their 
accompanying  camera  bodies  as 
cameras  is  required  by  GRI  2(a). 

Response.  Customs  disagrees,  unless, 
the  lenses  and  camera  bodies,  imported 
together  in  the  same  shipment  in  equal 
numbers,  are  pot  up  together  for  retail 
sale  at  the  time  of  entry  into  the  U.S. 
Otherwise,  it  is  the  position  of  Customs 
that  lenses  and  Cfflmera  bodies,  not  put 
up  together  for  retail  sale,  retain  their 
separate  commercial  identities  and  are 
separately  classifiable  under  the 
HTSUS.  GRI  2(a)  does  not  apply  in  this 
instance  because  the  lenses  and  camera 
bodies  are  not  entered  packaged 
separately  primarily  for  reasons  such  as. 
convenience  of  packing,  handling  or 
transport,  but  so  that  the  lenses  will 
receive  the  lower  duty  rate  for  cameras, 
even  if  the  lenses  will  not  be  used  with 
those  camera  bodies. 

Comment:  Lenses  and  camera  bodies, 
imported  in  the  same  shipment  but  not. 
put  up  together  for  retail  sale,  are  to  be 
classifiable  as  cameras  because  they 
constitute  composite  goods  under  GRI 
3(b). 

Response:  In  part.  Explanatory  Note 
3(b)(IX)  (p.  4)  states  that  "(flor  the 
purposes  of  this  Rule,  composite  goods 
made  up  of  different  components  shall 
be  taken  to  mean  not  only  those  in 
which  the  components  are  attached  to 
each  other  to  form  a  practically 
inseparable  whole  but  also  those  with 
separable  components,  provided  these 
components  are  adapted  one  to  the 
other  and  are  mutually  complementary 
and  that  together  they  form  a  whole 
which  wmitd  not  normally  be  offered 
for  sale  in  separate  parts. " 

h  is  the  position  of  Customs  that  the 
lenses  and  camera  bodies  retain  their 
separate  coraniercial  identities. 
Therefore,  they  cannot  together 
constrtnte  composite  goods,  because 
they  do  not  together  form  a  whole.  Also, 
the  lenses  and  camera  bodies  are  quite 


often  offered  for  sale  one  vdthout  the 

other. 

Comment:  The  change  of  position  is 
inconsistent  with  the  Doctrine  of 
Entireties. 

BespoDse:  The  Doctrine  of  Entireties, 
applicable  under  the  TSUS,  has  been 
supplanted  by  GRI  2(a).  As  previously 
noted,  GRI  2(a)  does  not  apply  in  this 
instance. 

Comment:  The  change  of  position 
should  not  apply  lo  "normal"  lenses. 

Response.  The  HTSUS  does  not 
distinguish  "normal"  lenses  from  other 
types  of  camera  lenses. 

Conclusion 

After  careful  analysis  of  the  comments 
submitted  ainl  further  review  of  this 
matter.  Customs  deems  that  numerous 
camera  lenses,  imported  together  with 
an  equal  amount  of  35mm  camera 
bodies  in  the  same  shipment  and  not 
put  up  together  for  retail  sale  at  the  time 
of  entJry  into  the  U.S.,  do  not  constitute 
complete  and  unassembled  cameras, 
and  the  different  sized  lenses  are 
separately  classifiable  under  subiieading 
9002.11.80.  HTSUS,  as  objective  lenses 
for  cameras.  The  camera  lenses  and  the 
camera  bodies  possess  separate 
commercial  identities.  In  the  absence  of 
any  evidence  to  the  contrary.  Customs  is 
of  the  opinion  that  they  lack  the  degree 
of  oommercial  integration  to  be 
considered  as  cameras  with  lenses, 
unassembled,  for  the  purposes  of  GRI 
2(a). 

The  change  of  position  also  applies  to 
different  sized  lenses  imported  together 
with  an  unequal  amount  of  35mm 
camera  bodies.  Those  lenses  and  camera 
bodies  put  up  together  for  retail  sale 
will  be  classifiable  under  subheading 
9006.51.00.  HTSUS,  as  cameras.  The 
remaining  laises  in  the  shipment,  not 
put  up  together  for  retail  sale  at  the  tin>e 
of  entjy  with  corresponding  camera 
bodies,  will  be  classifiable  under 
subheading  9002.11.60,  HTSUS,  as 
objective  lenses  for  cameras. 

Pursuant  to  section  177.10(e), 
Customs  Regulations  (19  CFR  177.10(e)], 
to  allow  sufficient  time  for  interested 
parties  to  be  aware  of  this  change  and 
to  make  necessary  arrangements,  this 
change  in  classification  is  being  delayed 
90  days  from  the  date  of  publication  in 
the  Federal  Register. 
\fichael  H.  Lane, 
Acting  Commissioner  of  Customs. 

Approved:  June  8. 1994. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  freasury 
|FR  Doc.  94-17S48  Filed  7-18-94;  8.45  am] 
BILUNG  CODE  4S2O-02-P 
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UNITED  STATES  INFORMATION 
AGENCY  I 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the       , 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985.  22  US.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  83-5  of 
June  27.  1985  (50  F.R.  27393.  July  2, 
1985),  I  hereby  determine  that  the  \" 
objects  to  be  included  in  the  exhibit, 
"Origins  of  Impressionism"  (see  list^), 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  ^he 
listed  exhibit  objects  at  the  Metropolitan 
Museum  of  Art,  New  York,  New  York 
from  on  or  about  September  19,  1994  to 
on  or  about  January  8,  1995,  is  in  t^e 
national  interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  July  14.  1994. 
Les  Jin, 

General  Counsel. 
[PR  Doc.  94-17535  Filed  7-1&-94;  8:45am| 

BILUNQ  CODE  8230-41-M 


DEPARTMENT  OF  VETERANS 

AFFAIRS  I 

I 

Information  Collection  Under  0MB 
Review:  VA  Request  for  Determination 
of  Reasonable  Value  Real  Estate)— 
HUD  Application  for  Property 
Appraisal  and  Commitment,  VA  Form 
26-1805/HUD  Form  92800-1 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice.  I 


,  The  Department  of  Veterans  Affaire 
has  submitted  to  OMB  the  following] 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  US.C. 
Chapter  35).  This  document  lists  the 
following  information;  (1)  the  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  |3r 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and       , 
— ■—. -  I 

'  A  copy  of  this  lisi  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning  of  the  Office  o<  the 
Genera)  Counsel  of  USIA.  The'telephon^  numbar-is 
202/619-6827.  and  the  address  is  Room  700,  U.S. 
Information  Agency.  301  Fourrh  .Street.  SW.. 
Washfngton.  DC  20547. 


UNITED  STATES  INFORMATION 
AGENCY 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the       | 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  US.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27.  1985  (50  F.R.  27393,  July  2. 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Origins  of  Impressionism"  (see  list'), 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  th^ 
United  States,  are  of  cultural  i 

significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Metropolitan 
Museum  of  Art,  New  York,  New  York 
from  on  or  about  September  19,  1994  to 
on  or  about  January  8, 1995,  is  in  the 
national  interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  July  14.  1994. 
Les  Jin,  I- 

General  Counsel. 
[PR  Doc.  94-17535  Filed  7-18-94;  8:45  ami 
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DEPARTMENT  OF  VETERANS    l 
AFFAIRS  I 

Information  Collection  Under  OMB 
Review:  VA  Request  for  Determination 
of  Reasonable  Value  Real  Estate)— 
HUD  Application  for  Property 
Appraisal  and  Commitment,  VA  Form 
26-1805/HUD  Form  92800-1 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


,  The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  US.C. 
Chapter  35).  This  document  lists  the 
following  information;  (1)  the  title  of]  the 
information  collection,  and  the 
Department  form  number(s),  if 
apphcable;  (2)  a  description  of  the  n^ed 
and  its  use;  .(3)  who  will  be  required  pr 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and       . 


■I 


'  A  copy  of  this  lisimay  be  obtained  by 
contacting  Mr.  Paul  W.  Manning  of  the  Office  ol  the 
General  Counsel  of  USIA.  The'telephon^  numbar-is 
202/61  »-6827.  and  the  address  is  Room  700,  U.S. 
Information  Agency.  301  Fourth  Street.  SW.. 
Washmgton.  DC  20547. 


recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  Room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  August 
18,  1994. 

Dated:  June  29,  1994. 
By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Records  Management  Sen  ice. 

Extension 

1.  VA  Request  for  Determination  of 
Reasonable  Value  (Real  Estate)— HUD 
Application  for  Property  Appraisal 
and  Commitment,  VA  Form  26-1805/ 
HUD  Form  92800-1 

2.  The  form  is  used  to  determine  the 
reasonable  value  of  properties 
proposed  as  security  for  guaranteed  or 
direct  loans  and  to  require  minimum 
property  standards.  The  request 
provides  information  to  permit 
assignment  of  appraisal  and 
inspection  of  the  property  for  these 
purposes. 

3.  Individuals  or  household? 

4.  97.000  hours 

5.  12  minutes 

6.  On  occasion 

7.  485,000  respondents. 

IFR  Doc.  94-17422  Filed  7-18-94:  RAh  am| 

BILLING  COOE  8320-01-M   ' 


Information  Collection  Under  OMB 
Review:  Funeral  Arrangements,  VA 
Form  10-2065;  Application  for  Medical 
Benefits,  VA  Form  10-10;  Financial 
Worksheet,  VA  Form  10-10F; 
Insurance  Information,  VA  Form  10- 
101;  and  Spouse's  Verification  of 
Income,  Form  Letter  10-490 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
inforrnation  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  US.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Ann 
Bickoff,  Veterans  Health  Administration 
(161B4).  Department  of  Veterans  Affairs. 
810  Vermont  Avenue,  NW.. 
Washington,  DC  20420  (202)  535-7407. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey. 
NEOB.  Room  3002,  Washington,  DC 
20503,  (202)  7316.  Do  not  send  reque.sts 
for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  August 
18,  1994. 

Dated:  June  29,  1994. 

By  direction  of  the  Secretan,'. 
Donald  L.  Neilson, 

Director.  Records  Management  Ser\)re  , 

Revision 

1.  The  Title  and  Form  Number. 

a.  Funeral  Arrangements,  VA  Form 
10-2065. 

b.  Application  for  Medical  Benefits. 
VA  Form  10^10. 

c.  Financial  Worksheet,  VA  Form  10- 
lOF. 

d.  Insurance  Information,  VA  Form 
lO-lOI. 

e.  Spouse's  Verification  of  Income. 
Form  Letter  10—490. 

2.  Description  of  the  Need  and  Use. 
-    a.  VA  Form  10-2065  is  used  primarily 

in  VA  medical  facilities  and  serves  as  an 
official  records  of  the  funeral  director  to 
which  the  person  making  funeral 
arrangements  wishes  the  remains  to  be 
released. 

b.  VA  Form  10-10  is  used  primarily 
in  VA  medical  facilities  to  colled 
information  to  determine  eligibilitv  of 
applicants  for  VA  medical  benefits. 

c.  VA  Form  10-lOF  is  used  by  VA 
personnel  to  determine  the  eligibilitv  for 
VA  medical  care  of  those  veterans  who 

-must  certify  their  inability  to  defray  the 
cost  of  needed  medical  care  through 
resources  other  than  VA. 

d.  VA  Form  10-101  is  used  b>  VA 
personnel  to  complete  claims  to  health 
insurance  carriers  which  will  allow  VA 
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to  recover  the  cost  c  f  medical  care 
furnished  to  veterans  for  treatment  of 
nonservice-Goinnect^  conditions. 

e.  Form  Letter  10-490  is  used  by  VA 
personnel  for  spous  ss  of  veterans  whose 
eligibility  for  VA  imwiical  care  is  based 
on  income. 

3.  individ-uals  or ,  louseholds. 

4.  Estimated  Tota  Annual  Reporting 
Hours— 3.210.303- 

a.  VA  Form  10-2<  65— 3,071  hours. 

b.  VA  Form  10-li— 2,175.000  hours, 

c.  VA  Form  lO-liF— 454,667  hours. 

d.  VA  Form  lO-li  )I— 580,000  hours. 

e.  Form  Letter  10  490 — 

5.  Estimated  Aveiage  Burden  Hours 
Per  Respondent. 

a.  VA  Form  10-2<  i64— 5  minutes. 

b.  VA  Form  10-11 1 — 45  minutes. 

c.  VA  Form  lO-KlF— 20  minutes. 

d.  VA  Form  10-H  )1— 12  minutes. 

e.  Form  Letter  10-  490 — None,  for 
verification  only. 

6.  On  occasion. 

7.  Estimated  Nunjberof 
Respondents— 9^0^.850. 

a.  VA  Form  10-21(64—34,850. 

b.  VA  Form  10-1  )— 2,900.000. 

c.  VA  Form  10-H  IF— 1.364,000. 
•     d,  VA  Form  10-1  )I— 2,900,000. 

e.  Form  Letter  10H90— 1.800,000. 

|FR  Doc.  94-17423  Filed  7-18-94: 8:45  am] 

BILLING  CODE  e320-04-M 


Information  CoUection  Under  OMB 
Review:  Request  for  Armed  Forces 
Records  Fron«  Veteran,  VA  Form  Letter 
21-80e 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION;  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  folltjwing 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  {44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collectitm,  and  the 
Department  form  number{s),  if 
applicable;  {2)  a  descriprtion  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  e^imated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5^.  Department  of 
Veterans  Affairs,  fllO  Vermont  Avenue, 
NVV..  VVashir^ton.  DC  20420  (202^233- 
3021. 


Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEDB,  Room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  no  send  ^ 
requests' for  benefits  to  this  address. 

DATES:  Cominents  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  3t)  days  of  this 
notice. 

Dated:  June  29. 1994. 

By  direction  of  the  Secretary: 
Donald  L.  Neiison, 
Director,  Records  Monogement  Savice. 

Reinstatement 

1 .  Request  for  Armed  Forces  Records 
from  Veteran,  VA  Form  Letter  21-80e. 

2.  The  form  letter  is  completed  by  the 
veteran  to  furnish  information  related  to 
his/her  military  service.  Tlie 
information  is  used  by  VA  to  help 
obtain  verification  of  service. 

3.  Individuals  or  households. 

4.  17,700  hours. 
5. 10  minutes. 
6.  On  occasion. 

7. 102.000  respondents. 
jFR  Doc.  94-17421  Filed  7-18-94;  9:45  ami 
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Sunshine  Act  Meetin 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L  94-409)  5  U.S.C.  552b(e)(3). 


NUCLEAR  REGUUVTORV  COMMISSION 

DATE:  Weeks  of  July  18,  25,  August  1, 
and  8, 1994. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pilce,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  July  18 

Tuesday,  July  19 

10:00  a.m. 
Briefing  on  Fuel  Cycle  and  Waste 
Management  Activities  in  France  (Public 
Meeting)  I 

Wednesday,  July  20 
10:00  a.m 


V 
V 

V 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L  94-409)  5  U.S.C.  552b(e)(3). 


NUCLEAR  REGULATORY  COMMISStON 

DATE:  Weeks  of  July  18,  25,  August  1, 
and  8, 1994. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  July  18 

Tuesday,  July  19 

10:00  a.m.  .     I 

Briefing  on  Fuel  Cycle  and  Waste 
Management  Activities  in  France  (Public 
Meeting)  j 

Wednesday,  July  20 
10:00  a.m 


Discussion  of  Interagency  and  Management 

Issues  (Closed— Ex.  9  (Part  1);  2  and  6 

(Part  II) 
3:00  p.m. 
Briefing  on  Proposed  Changes  to  lOCFR 

50.36— Technical  Sjjecifications  (Public 

Meeting) 

(Contact:  CHfistopher  Grimes.  301-504- 
1161) 

Thursday,  July  21 
3:00  p.m. 
Briefing  on  Proposed  Rulemaking  on 
Decommissioning  of  Nuclear  Power 
Reactors  (Public  Meeting) 
(Contact:  David  Futoma,  301-504-1621) 
4:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Response  to  Stay  Motion  in  Sequoyah 

Fuels  Proceeding  (Tentative) 

Week  of  July  25— Tentative 

There  are  no  meetings  scheduled  for  the 
Weekof  July  25. 

Week  of  August  1— Tentative 

There  are  no  meetings  scheduled  for  the 
Weekof  August  1. 

Week  of  August  8— Tentative 
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There  are  no  meetings  scheduled  for  the 
Weekof  August  8. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeUng  agenda.  It  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  cliange  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill,  (301)  504-1661. 

Dated:  July  14, 1994. 
WiUiam  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  94-17620  Filed  7-15-94;  10:58  am] 
BtLUNG  CODE  7$9(M)1-M 
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Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 


24  CFR  Parts  203,  982,  and  984 
Section  8  Certificates  and  Vouchers 
Homeownership  Program;  Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  203. 992.  and  984 
[Docket  No.  R-94-1714;  FR-3385-P-01] 
RIN  2577-AB23 

Section  8  Certificatejs  and  Vouchers 
Homeownership  Program 

AGENCY:  Office  of  the  Secretary.  HUD. 
action:  Proposed  ruh. 


SUMMARY:  This  rule  ( reposes  additional 
amendments  to  the  Section  8  Certificate 
and  Voucher  prograr  is  at  24  CFR  part 
982,  in  addition  to  th  ose  amendments 
previously  proposed  by  HUD  on 
February  24, 1993  (5  J  FR 11292).  These 
amendments  would  i  mplement  section 
185  of  the  Housing  a  id  Community 
Development  Act  of  1992  (HCD  Act), 
which  authorizes  pu  )lic  housing 
agencies,  including  I  idian  housing 
authorities  (HAs),  iu  make  available  to 
eligible  families  sect  on  8  certificates  or 
vouchers  to  pay  for  homeow/'nership 
costs  un^er  a  mortga  ;e.  The  proposed 
rule  would  amend  2'  CFR  part  203  to 
authorize  the  use  of  FHA  insurance  in 
connection  with  a  mortgage  receiving 
section  8  certificate  or  voucher 
assistance,  and  would  also  make 
technical  conforming  amendments.  In 
addition,  the  propoajd  rule  would 
amend  the  Family  Sdlf-Sufficiency 
(FSS)  regulations  at  24  CFR  part  984  to 
enable  a  family  receiving  section  8 
certificate  or  voucher  assistance  under 
this  homeowrnership  authority  to  use  a 
portion  of  its  FSS  escrow  account  to  pay 
for  the  cost  of  major  repairs  and 
replacements  in  the  dwelling,  and  for 
down  payment  expenses. 
DATES:  Comments  must  be  submitted  by 
September  19, 1994. 
ADDRESSES:  Interestejd  persons  are 
invited  to  submit  coiiments  regarding 
this  proposed  rule  toi  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington.  DC  20410-0500. 

Comments  should  refer  to  the  above 
docket  number  and  title.  Facsimile 
(FAX)  comments  are  not  acceptable.  A 
copy  of  each  commuiiication  submitted 
will  be  available  for  bublic  inspection 
and  copying  during  regular  business 
hours  (7:30  a.m.  to  5:30  p.m.  Eastern 
time)  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Hunt,  Director  of  Policies  and 
Procedures  Branch,  Rental  Assistance 
Division,  Public  and  Indian  Housing, 
Department  of  Housi  ng  and  Urban 


Development,  Room  4216,  451  Seventh 
Street  SW.,  Washington,  DC  20410, 
telephone  (202)  708-3887.  Hearing  or 
speech  impaired  individuals  may  call 
HUD'S  TDD  number  (202)  708-4594. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520). 

The  public  reporting  burden  for  each 
of  these  collections  of  information  is 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  Preamble  heading. 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk,  451  Seventh  Street 
SW.,  Room  10276,  Washington,  DC 
20410:  and  to  the  Office  of  Management 
and  Budget,  Attention:  Desk  Officer  for 
HUD,  Washington,  DC  20503. 

n.  Background 

The  purpose  of  this  proposed  rule  is 
to  implement  section  185  of  the  Housing 
and  Community  Development  Act  of 
1992  (HCD  Act)  (Pub.  L.  102-550, 
approved  October  28, 1992),  which 
amended  section  8  of  the  United  States 
Housing  Act  of  1937  to  authorize  public 
housing  agencies  (including  Indian 
housing  authorities)  (HAs)  to  make 
available  to  eligible  families  section  8 
certificates  or  vouchers  for  the  purchase 
of  a  home  owned  by  one  or  more 
members  of  the  family. 

[The  reader  is  advised  that  on 
February  24, 1993,  HUD  published  a 
rule  that  proposed  to  unify  the  rules  for 
tenant-based  section  8  rental  assistance 
under  the  rental  certificate  program  and 
the  rental  voucher  program  [see  58  FR 
11292).  Under  that  rule,  HUD  proposed 
consolidating  the  rental  certificate 
program  (currently  24  CFR  part  882)  and 
the  rental  voucher  program  (currently 
24  CFR  part  887)  into  a  unified  tenant- 
based  program  at  24  CFR  part  982 
("unified  rule").  Today's  proposed 
amendments  to  the  section  8  program 
should  be  read  in  conjunction  with  the 


amendments  already  proposed  by  HUD 
in  its  February  24, 1993  unified  rule.] 

The  Department  is  proposing  to 
implement  the  section  185  amendments 
to  the  section  8  program  by  adding  a 
new  form  of  "Special  Housing"  under 
24  CFR  part  982,  subpart  M,  of  the 
unified  rule.  Section  8  certificates  and 
vouchers  used  in  accordance  with  this 
new  subheading  would  be  designated  as 
homeownership  vouchers  and 
certificates.  The  rule  refers  to  this 
component  of  the  section  8  certificate 
and  voucher  program  as  simply  the 
"homeownership  program." 

The  proposed  rule  requires  HAs  to 
implement  the  homeownership 
provisions  of  the  section  8  certificate 
and  voucher  program.  The  rule  states 
that  a  family  meeting  the 
homeownership  eligibility  criteria 
(either  an  applicant  or  a  participant) 
may  choose  to  use  its  certificate  or 
voucher  for  homeowrnership  purposes 
and  clarifies  that  there  is  no  separate 
funding  for  homeownership  purposes. 
Rather,  any  eligible  applicant  selected  to 
participate  in  the  section  8  program,  or 
any  eligible  current  participant,  may 
exercise  the  option  to  pursue 
homeownership  opportunities  in 
accordance  with  the  program  rules. 

Since  families  determined  by  an  HA 
to  be  eligible  to  participate  in  the 
homeownership  program  must  secure 
their  own  mortgage  financing,  section 
185  of  the  HCD  Act  also  fended 
section  203  of  the  Nationm  Housing  Act 
to  authorize  the  use  of  FHA  insurance 
in  connection  with  a  mortgage  for  which 
section  8  assistance  is  provided  under 
the  homeownership  program.  Such  a 
mortgage  will  be  treated  as  an  obligation 
of  the  General  Insurance  Fund.  HUD  has 
included  in  this  rule  a  number  of 
proposed  amendments  to  24  CFR  part 
203  to  implement  this  statutory 
authority. 

Finally,  section  185  amended  the 
Family  Self-Sufficiency  Program  (FSS) 
to  permit  an  eligible  family  to  use  a 
portion  of  its  FSS  escrow  account  to  pay 
for  the  down  payment,  and  for  major 
repairs  and  replacements,  on  a  unit 
receiving  homeownership  assistance. 
The  Department  is  proposing  to 
implement  this  statutory  authority  by 
amending  the  section  8  FSS  regulations 
at  24  CFR  part  984. 

m.  Section-By-Section  Analysis 

A.  Amendments  to  24  CFR  Part  203— 
Single  Family  Mortgage  Insurance 

Under  section  185  of  the  HCD  Act,  a 
mortgage  that  is  insured  under  section 
203  of  the  National  Housing  Act  (NHA), 
and  for  which  assistance  is  provided 
under  the  homeownership  program,  is 


treated  as  an  obligation  of  the  General 
Insurance  Fund.  This  provision  alters 
the  general  rule  under  the  NHA  that  a 
mortgage  insured  under  section  203 
must  be  treated  as  an  obligation  of  (he 
Mutual  Mortgage  Insurance  Fund.  A 
technical  amendment  to  reflect  this 
modification  to  the  applicable  insurance 
fund  is  included  at  §203.391  ("Title 
objection  waiver  with  reduced     I 
insurance  benefits").  I 

Section  185  also  provides  that  a  FHA- 
insured  mortgage  for  which  assistance  is 
provided  under  the  homeownership 
program  is  subject  to  both  an  upfront 
mortgage  insurance  premium  (MIP)  as 
well  as  an  annual  MIP.  HUD  is 
proposing  to  implement  this  statutory 
directive  at  §§  203.259a  ("Scope"); 
203.284  ("Calculation  of  up-front  and 
annual  MIP  on  or  after  July  1,  1991"); 
and  203.285  ("Fifteen-year  mortgages: 
calculation  of  up-front  and  annual  MIP 
on  or  after  December  26, 1992"). 

HUD  has  also  included  in  this 
proposed  rule  a  new  §  203.559 
("Responsibilities  of  FHA-insured 
mortgagees  accepting  section  8  tenant- 
based  assistance").  This  provision  is 
directed  at  FHA-insured  mortgagees  that 
are  receiving  assistance  under  the 
homeownership  program  on  behalf  of  an 
eligible  family.  The  purpose  of  the 
section  is  to  inform  such  mortgagees 
that,  as  a  result  of  their  acceptance  of 
the  section  8  assistance  payments,  the 
mortgagee  is  required  to  comply  with 
the  notification  requirements  set  forth  in 
this  proposed  rule.  The  Department  will 
include  in  FHA-insured  mortgages  that 
receive  section  8  homeownership 
assistance  a  specific  rider  to  this  effect, 
so  that  the  mortgagee  and  subsequent 
purchasers  have  actual  notice  of  these 
requirements.  HUD  requests  public 
comment  as  to  how  non-FHA-insured 
mortgagees  and  their  assignees  can  be 
given  actual  notice  of  their  obligations 
under  this  proposed  rule  while  still 
preserving  the  viability  of  these 
mortgages  on  the  secondary  mortgage 
market. 

HUD  notes  that  underwriting  for  a 
FHA-insured  mortgage  in  connection 
with  assistance  provided  under  the 
homeownership  program  will  follow 
standard  FHA  single  family 
requirements  (see  HUD  Handbook 
4155.1  REV-4).  Moreover,  such 
mortgages  will  be  eligible  for  streamline 
refinancing  with  the  mortgage 
remaining  an  obligation  of  the  General 
Insurance  Fund,  if  the  family  still  holds 
a  homeownership  certificate  or  voucher 
at  the  time  of  refinancing. 
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treated  as  an  obligation  of  the  General 
Insurance  Fund.  This  provision  alters 
the  general  rule  under  the  NHA  that  a 
mortgage  insured  under  section  203 
must  be  treated  as  an  obligation  of  the 
Mutual  Mortgage  Insurance  Fund.  A 
technical  amendment  to  reflect  this 
modification  to  the  applicable  insurance 
fund  is  included  at  §203.391  ("Title 
objection  waiver  with  reduced 
insurance  benefits"). 

Section  185  also  provides  that  a  FHA- 
insured  mortgage  for  which  assistance  is 
provided  under  the  homeownership 
program  is  subject  to  both  an  upfront 
mortgage  insurance  premium  (MIF)  as 
well  as  an  annual  MIP.  HUD  is 
proposing  to  implement  this  statutory 
directive  at  §§  203.259a  ("Scope"); 
203.284  ("Calculation  of  up-front  and 
annual  MIP  on  or  after  July  1,  1991"); 
and  203.285  ("Fifteen-year  mortgages: 
calculation  of  up-front  and  annual  MIP 
on  or  after  December  26, 1992"). 

HUD  has  also  included  in  this 
proposed  rule  a  new  §  203.559 
("Responsibilities  of  FHA-insured 
mortgagees  accepting  section  8  tenant- 
based  assistance").  This  provision  is 
directed  at  FHA-insured  mortgagees  that 
are  receiving  assistance  under  the 
homeownership  program  on  behalf  of  an 
eligible  family.  The  purpose  of  the 
section  is  to  inform  such  mortgagees 
that,  as  a  result  of  their  acceptance  of 
the  section  8  assistance  payments,  the 
mortgagee  is  required  to  comply  with 
the  notification  requirements  set  forth  in 
this  proposed  rule.  The  Department  will 
include  in  FHA-insured  mortgages  that 
receive  section  8  homeownership 
assistance  a  specific  rider  to  this  effect, 
so  that  the  mortgagee  and  subsequent 
purchasers  have  actual  notice  of  these 
requirements.  HUD  requests  public 
comment  as  to  how  non-FHA-insured 
mortgagees  and  their  assignees  can  be 
given  actual  notice  of  their  obligations 
under  this  proposed  rule  while  still 
preserving  the  viability  of  these 
mortgages  on  the  secondary  mortgage 
market. 

HUD  notes  that  underwriting  for  a 
FHA-insured  mortgage  in  connection 
with  assistance  provided  under  the 
homeownership  program  will  follow 
standard  FHA  single  family 
requirements  (see  HUD  Handbook 
4155.1  REV-4).  Moreover,  such 
mortgages  will  be  eligible  for  streamline 
refinancing  with  the  mortgage 
remaining  an  obligation  of  the  General 
Insurance  Fund,  if  the  family  still  holds 
a  homeownership  certificate  or  voucher 
at  the  time  of  refinancing. 


B.  Amendments  to  24  CFR  part  982 
(Including  Amendments  to  Subpart  M— 
Assistance  for  Homeownership) 

— §  982.52    HUD  requirements.  This 
section  states  that  for  purposes  of  the 
section  8  homeownership  program, 
HUD  must  comply  with  24  CFR  part 
50  (Protection  and  Enhancement  of 
Environmental  Quality).  This  section 
also  requires  that  HAs  supply  HUD 
with  environmental  threshold  data  to 
assist  it  in  complying  with  the 
applicable  Federal  environmental 
laws  and  authorities  listed  in  24  CFR 
§50.4. 
— §982.552     HA  denial  or  termination 
of  assistance  for  family.  This 
proposed  rule  revises  §  982.552(b)(1) 
of  the  unified  rule  ("HA  denial  or 
termination  of  assistance  for  family") 
by  providing  that  a  HA  may  deny  or 
terminate  program  assistance  on 
behalf  of  an  applicant  or  participant 
in  the  section  8  homeownership 
program  if  the  family  has  violated  any 
of  its  obligations  under  the  section  8 
program  (§  982.551),  or  under  the 
section  8  homeownership  program  at 
subpart  M  (§§982.631-982.633).  In 
such  instances,  the  procedural 
requirements  applicable  to  denials  or 
terminations  of  assistance  under  the 
general  section  8  program  will  apply 
(see  §982.553). 
— §982.629    Homeownership  Program: 
Purpose,  implementation  and 
applicability.  This  section  states  the 
purpose  of  the  homeownership 
program,  which  is  to  provide 
homeownership  opportunities  for 
low-income  families.  The  section 
states  that  the  HA  must  allow  a 
certificate  or  voucher  family  thai 
meets  the  homeownership  eligibility 
criteria  to  use  the  certificate  or 
voucher  in  the  homeownership 
program.  The  proposed  rule  specifies 
that  HAs  must  inform  families  of  the 
homeownership  option  during  the 
briefing  session.  Families  that  have 
already  been  issued  certificates  or 
vouchers  (both  a  participant  with  a 
unit  under  HAP  contract  and  a  family 
that  was  issued  a  certificate  or 
voucher  to  search  for  a  rental  unit) 
must  be  informed  of  the 
homeownership  option  no  later  than 
the  next  regularly  scheduled 
recertification. 

The  Department  is  aware  that  some 
HAs  may  wish  to  give  current  public 
housing  tenants  the  opportunity  to 
participate  in  the  section  8 
homeownership  option.  While  families 
receiving  section  8  certificates  and 
vouchers  must  be  selected  from  the 
section  8  waiting  list,  HAs  are  reminded 
that  the  proposed  unified  rule  published 


on  February  24,  1993  allows  HAs  to 
provide  a  selection  preference  to  public 
housing  residents,  and  that  such  a 
preference  could  be  provided  to  families 
interested  in  participating  in  the 
homeownership  program. 

In  addition,  the  Departmenl  will  soon 
implement  legislation  that  allows 
certain  public  housing  residents  to 
retain  their  federal  preference  status  for 
the  section  8  program  (i.e.,  their 
preference  status  on  the  certificate  and 
voucher  waiting  list)  even  after  they 
move  into  public  housing,  and  even 
after  the  federal  preference  condition  no 
longer  exists  (e.g.,  rent  burden, 
substandard  housing).  Implementation 
of  this  provision  may  increase  the 
number  of  former  public  housing 
families  receiving  section  8  assistance 
who  meet  the  eligibility  criteria  for  the 
section  8  homeownership  program. 

Section  982.629  clarifies  the 
relationship  of  the  homeownership 
program  to  other  sections  under  subpart 
M,  and  notes  that  the  requirements 
contained  in  the  other  subparts  of  pan 
982  also  apply  to  the  homeownership 
program,  except  as  expressly  indicated 
under  this  section  and  as  provided  in 
the  proposed  rule. 

The  proposed  rule  states  thai 
homeownership  certificates  and 
vouchers  may  not  be  used  in 
conjunction  with  part  882,  subpart  G. 
project-based  assistance  under  the 
certificate  program.  This  is  because 
section  185  of  the  HCD  Act  of  1992 
specifically  limits  participation  in  the 
section  8  homeownership  program  to 
"families  receiving  tenant-based 
assistance."  However,  even  aside  from 
this  statutory  impediment,  the 
Department  believes  that  it  would  nol 
be  appropriate  to  allow  project-basing 
under  this  program.  Since  the  subsidy 
for  both  homeownership  vouchers  and 
certificates  would  permit  families  lo  pay 
more  than  30  percent  of  their  income  for 
housing  costs,  project-basing  in  the 
homeownership  program  could  resull  in 
a  "take  it  or  leave  it"  offer  of  a 
homeownership  unit  at  a  price  set  by 
the  owner,  forcing  families  to  accept  a 
higher  financial  burden  than  if  they 
shopped  for  their  own  units,  or  to  have 
their  assistance  delayed.  Furthermore, 
since  there  are  specific  eligibihty 
criteria  (e.g.,  a  minimum  income 
threshold)  under  the  homeownership 
program,  above  and  beyond  the 
eligibility  requirements  for  rental 
families,  federal  preference  holders  ano 
other  needy  families  could  be  unfairly 
skipped  over  on  the  waiting  list  lo  reach 
"homeownership  families"  to  fill  the 
project-based  units.  Finally,  the  tenant- 
based  certificate  and  voucher  programs 
offer  housing  choice  opportunities  not 
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available  under  pro  ^-based  subsidy 
programs.  HUD  bel  eves  that  this 
housing  choice  oppcrtunity  should  not 
be  negated  in  the  b^meownership 
program  by  tying  tne  homeowner 
subsidy  to  specific  jmits. 

The  Department  tecognizes  that  many 
nonprofit  sponsors  have  been  looking  to 
bomeownership  certificates  and 
vouchers  to  fioancej  their  development 
projects  as  part  of  larger  neighborhood 
transformation  efforts.  There  are  ways, 
other  than  through  project-basing,  that 
these  sponsors  can  use  bomeownership 
certificates  and  vouchers.  There  is 
nothing  to  prevent  HAs  from 
establishing  coopertitive  relationships 
with  these  sponsor^,  referring  families 
to  them  or  even  sharing  waiting  lists 
with  them. 

—§982.630    Homaownership  Program: 
Definitions.  The  proposed  rule 
defines  a  number  of  terms  used  in  the 
bomeownership  program,  including: 
"average  equity.'  "average  passbook 
savings  rate."  "d(  fault,"  "down 
payment,"  "first-  ime  homeowner," 
"bomeownership  assistance," 


Following  are  the 


occurred  under  the 


unit,"  "imputed 
contribution  for 


"homeownershipl  i 
amount  of  femily  i 
assets."  "major  n  pairs  and 
replacements."  "monthly 
bomeownership  itxpenses, ' 
"mortgage."  "mo-tgagee."  "net  sales 
proceeds."  "publ  c  assistance,"  and 
"Statement  of  Family 
Responsibilities.'  The  definitions 
under  the  bomeo  ivnership  program 
supplement  the  c  efinitions  already 
proposed  in  §  98;  .4  of  the  section  8 
unified  rule. 


salient  points  the 


Department  considitred  in  developing 
some  of  the  homeo'  vnership  program 
definitions: 

1.  "Default."  HUt)  believes  that  the 
determination  of  w  lether  a  default  has 


mortgage  instnunent 


must  be  left  to  the  (  etermination  of  the 
mortgagee,  not  HUlj).  Hence,  the 
proposed  rule  provides  that  a  default 
under  a  FHA-insurtd  mortgage  must  be 
determined  in  accordance  with  the 
general  rules  set  foith  in  24  CFR  part 
200.  A  default  undfr  a  non-FHA-insured 
mortgage  must  be  determined  by  the 
mortgagee  under  the  terms  of  the 
mortgage  instnunei^t. 

2.  "Down  paymetit."  Under  section 
185  of  the  HCn  ActL  a  family  is  required 
to  contribute  fromjts  own  resources 
(which  HUD  is  defilning  to  mean  cash 
resources  obtained  through  a  gift  or 
inheritance,  personal  savings,  or 
amounts  in  its  FSS  escrow  account)  80 
percent  of  the  dow  k  payment  for  the 
home.  HUD  has  denned  the  term  "down 


payment"  to  mean 


ihe  difference 


between  the  purchase  price  and  the 
mortgage  amount.  The  Department 
opted  not  to  include  in  this  definition 
other  expenses,  such  as  the  cost  of 
points,  appraisals,  legal  fees,  and  other 
closing  costs,  since  this  would  increase 
the  amount  the  family  must  pay  out-of- 
pocket. 

3.  "First-time  homeowner."  Section 
185  of  the  HCD  Act  limits  eligibility 
under  the  bomeownership  program  to  a 
"first-time  homeowner,"  and  defines  the 
term  to  mean  "a  family,  no  member  of 
which  has  had  a  present  ownership 
interest  in  a  principal  residence  during 
the  3  years  preceding  the  date  on  which 
the  family  initially  receives 
(bomeownership  assistance] .  .  ." 

Once  a  family  establishes  that  it  is  a 
first-time  homeowner  under  this 
definition,  and  is  in  compliance  with  all 
program  (including  eligibility) 
requirements,  it  will  not  lose  its  status 
as  a  first-time  homeowner  simply 
because  it  wants  to  sell  its  existing 
home  and  buy  a  new  one.  This  is 
because  the  statutory  definition  of  "first- 
time  homeowner"  establishes  eligibility 
based  upon  the  date  the  family  initially 
received  assistance  for  bomeownership. 
However,  to  retain  its  eligibility,  the 
family  must  be  participating 
continuously  in  the  section  8 
bomeownership  program,  and  may  not 
have  been  in  default  under  a  previous 
section  &-assisted  mortgage. 

In  this  proposed  rule,  HUD  has 
declined  to  exercise  the  statutory 
authority  granted  to  it  under  the  HCD 
Act  that  would  enable  it  to  expand  the 
definition  of  a  first-time  homeowner. 
The  Department  specifically  requests 
comments  from  the  public  as  to  how 
HUD  might  expand  the  definition  of  a 
first-time  homeowner  so  that 
participation  in  the  bomeownership 
program  may  be  broadened. 

4.  "Imputed  amount  of  family 
contribution  for  assets."  See  discussion 
below  concerning  §  982.641. 

5.  " Monthly  bomeownership 
expenses."  HUD  is  proposing  in  this 
rule  to  define  "monthly  bomeownership 
expenses"  to  include  a  family's  total 
monthly  expenses  for  the 
bomeownership  unit,  including  the  cost 
of  mortgage  principal  and  interest 
(limited  to  the  lesser  of  the  principal 
and  interest  (myment  on  the  initial  first 
mortgage  or  any  subsequent  refinancing, 
but  excluding  principal  and  interest 
payments  on  any  second  mortgages, 
home  equity  loans,  or  cash-out 
refinancings),  real  estate  taxes  and 
special  assessments,  imputed 
maintenance  expenses  equal  to  5%  of 
the  FMR  for  the  unit  size  purchased  at 
the  time  of  move-in  cw  at  the  regular  re- 
examination, home  insurance,  and  an 


allowance  for  utilities  using  the  HA's 
utility  allowance  schedule. 

6.  "Net  sales  proceeds."  Upon  sale  Of 
the  bomeownership  unit,  the  HA  is  to 
recapture  from  any  net  proceeds  the 
amount  of  additional  assistance  paid  to 
or  on  behalf  of  the  eligible  family 
because  the  HA  did  not  take  into 
account  the  value  of  the  family's  equity 
in  the  bomeownership  unit  for  purposes 
of  calculating  the  monthly  assistance 
payment.  (See  discussion  below 
regarding  the  exclusion  and  recapture 
provisions.)  HUD  has  defined  net  sales 
proceeds  to  be  the  market  value  of  the 
house  (as  opposed  to  the  selling  price).    ■ 
less  the  sum  of  any  unpaid  balance  on 
the  first  mortgage.  HUD  decided  to  use 
the  current  market  value  of  the  house 
rather  than  the  actual  sale  price  to 
prevent  families  from  either  giving  away 
or  under-pricing  the  house  as  a  means 
of  circumventing  the  recapture 
provision.  The  Department  is  only 
taking  into  account  the  unpaid  balance 
of  the  first  mortgage  in  order  to  prevent 
families  from  cashing  out  all  equity  at 
the  time  of  the  sale  through  a  vehicle 
such  as  a  home  equity  loan  in  order  to. 
escape  the  recapture  provision. 
— §982.631    Homeownership  Program: 
Initial  family  eligibility.  Section  185 
of  the  HCD  Act  establishes  the  criteria 
for  determining  a  family's  eligibility 
for  participation  under  the 
homeownership  program.  A  family 
that  expresses  interest  in  the 
homeownership  program,  but  that 
doefs  not  meet  the  criteria  listed  in 
this  section,  may  not  be  considered 
for  the  homeownership  program.  A 
family  that  meets  these  conditions  is 
eligible  for  assistance  under  the 
homeownership  program,  provided  it 
fulfills  the  requirements  listed  in 
§  982.632.  The  initial  eligibility 
requirements  include: 

1.  First-time  homeowner.  Section  185 
requires  that  the  family  be  a  first-time 
homeowner.  See  the  discussion  at 

§  982.630  for  the  statutory  definition  of 
a  "first-time  homeowner."  It  is  noted 
that  a  family  that  previously 
participated  in  the  homeownership 
program,  but  that  subsequently 
defaulted,  is  ineligible  to  participate  in 
the  homeownership  program  again, 
regardless  if  three  years  have  passed 
from  the  date  it  last  owned  a  home  (see 
§982.640). 

2.  Participation  in  FSS  or  adequate 
income.  Under  the  homeownership 
program,  a  family  must  either  be 
participating  in  the  HA's  Family  Self- 
Sufficiency  (FSS)  Program  and  be  in 
compliance  with  the  FSS  contract  of 
participation,  or  it  must  demonstrate 
that  it  has  an  adequate  income,  from 


sources  other  than  public  assistance,  to 
cover  its  homeownership  expenses. 

A  family  not  participating  in  an  HA's 
FSS  program,  can  still  be  considered  for 
participation  in  the  homeovmership 
program  if  its  gross  monthly  income 
(not  including  public  assistance)  is  at 
least  two  and  a  half  times  the  Existing 
Housing  fair  market  rent  (FMR)  for  the 
area  in  which  the  homeowoiership  unit 
is  located.  The  proposed  rule  separately 
defines  the  meaning  of  "public      , 
assistance,"  thereby  identifying  tht 
types  of  income  that  may  not  t«     [ 
included  in  determining  whether  a 
family  meets  the  homeownership  I 
income  standard. 

3.  Employment.  Section  185  states 
that,  except  as  provided  by  HUD,  the 
family  must  be  able  to  demonstrate  at 
the  time  that  it  initially  receives     \ 
homeownership  certificate  or  voucher 
assistance  that  one  or  more  adult 
members  of  the  family  have  been 
employed  for  the  time  period 
established  by  HUD. 

The  Department  is  proposing  in  this 
rule  that  one  or  more  adult  members  of 
the  family  must  be  currently  employed 
on  a  full-time  basis,  and  must  have  been 
continuously  so  employed  for  at  least 
one  year  before  the  date  the  HA 
determines  family  eligibility  for 
homeownership  assistance.  If  a  family  is 
eligible  to  participate  under  the 
homeownership  program  because  it  is 
participating  in  the  FSS  program  (rather 
than  because  it  met  the  homeownership 
income  test),  it  is  still  subject  to  the  one- 
year  employment  requirement. 

The  Department  requests  public 
comment  concerning  whether  it  should 
grant  an  exception  to  the  one-year 
employment  requirement  in  the  case  of 
disabled  persons  who  can  establish  that 
they  have  an  adequate  income  (from 
sources  other  than  public  assistance)  to 
cover  their  monthly  homeownership 
expenses. 

— §982.632    Homeownership  Program: 
Actions  after  an  HA  determines  that 
an  interested  family  is  eligible  for  the 
homeownership  program.  This 
section  details  the  actions  that  must 
occur  after  the  HA  determines  a 
family  is  eligible  for  the 
homeownership  program.  ' 

In  drafting  this  section  of  the 
proposed  rule,  the  Department  seriously 
considered,  but  decided  against, 
requiring  or  allowing  the  HA  (o 
disapprove  homeownership  units  if  it 
considered  either  the  purchase  price  of 
the  unit  or  the  financing  terrfts  to  be 
unreasonable.  HUD  is  concerned  with 
the  added  administrative  burden  such  a 
requirement  would  place  on  HAs  and 
questions  whether  HA  staff  have 
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sources  other  than  public  assistance,  to 
cover  its  homeownership  expenses. 

A  family  not  participating  in  an  HA's 
FSS  program,  can  still  be  considered  for 
participation  in  the  homeownership 
program  if  its  gross  monthly  income 
(not  including  public  assistance)  is  at 
least  twaand  a  half  times  the  Existing 
Housing  fair  market  rent  (FMR)  for  the 
area  in  which  the  homeownership  unit 
is  located.  The  proposed  rule  separately 
defines  the  meaning  of  "public 
assistance,"  thereby  identifying  the 
types  of  income  that  may  not  te 
included  in  determining  whether  a 
family  meets  the  homeownership 
income  standard. 

3.  Employment.  Section  185  states 
that,  except  as  provided  by  HUD,  the 
family  must  be  able  to  demonstrate  at 
the  time  that  it  initially  receives 
homeownership  certificate  or  voucher 
assistance  that  one  or  more  adult 
members  of  the  family  have  been 
employed  for  the  time  period 
established  by  HUD. 

The  Department  is  proposing  in  this 
rule  that  one  or  more  adult  members  of 
the  family  must  be  currently  employed 
on  a  full-time  basis,  and  must  have  been 
continuously  so  employed  for  at  least 
one  year  before  the  date  the  HA       | 
determines  family  eligibility  for 
homeownership  assistance.  If  a  family  is 
eligible  to  participate  under  the 
homeownership  program  because  it  is 
participating  in  the  FSS  program  (rather 
than  because  it  met  the  homeownership 
income  test),  it  is  still  subject  to  the  one- 
year  employment  requirement. 

The  Department  requests  public   ' 
comment  concerning  whether  it  should 
grant  an  exception  to  the  one-year 
employment  requirement  in  the  case  of 
disabled  persons  who  can  establish  that 
they  have  an  adequate  income  (from 
sources  other  than  public  assistance)  to 
cover  their  monthly  homeownership 
expenses. 

— §982.632    Homeownership  Program: 
Actions  after  an  HA  determines  that 
an  interested  family  is  eligible  for  the 
homeownership  program.  This 
section  details  the  actions  that  must 
occur  after  the  HA  determines  a 
family  is  eligible  for  the  ) 

homeownership  program.  ' 

In  drafting  this  section  of  the 
proposed  rule,  the  Department  seriously 
considered,  but  decided  against, 
requiring  or  allowing  the  HA  to 
disapprove  homeownership  units  if  it 
considered  either  the  purchase  price  of 
the  unit  or  the  financing  tenfls  to  be 
unreasonable.  HUD  is  concerned  with 
the  added  administrative  burden  such  a 
requirement  would  place  on  HAs  and 
questions  whether  HA  staff  have 
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adequate  expertise  in  these  areas.  In 
addition,  delays  attributable  to  HA 
review  and  approval  of  these  items 
could  resuh  in  families  losing  the 
desired  homeownership  unit  to  another 
'interested  buyer. 

There  are  other  timing  problems  that 
affected  HUD's  decision.  Requiring  the 
HA  to  determine  if  the  listed  purchase 
price  is  reasonable  is  not  necessarily  an 
accurate  reflection  of  the  real  purchase 
price,  since  in  most  cases  buyers  and 
sellers  negotiate  a  final  price.  As  for 
evaluating  the  financing  terms,  buyers 
do  not  typically  secure  financing  before 
executing  a  contract  to  purchase  a 
homeownership  unit.  In  most  cases,  the 
family  would  already  have  entered  into 
a  legally  binding  contract  to  purchase 
the  property  before  the  HA  disapproved 
the  terms  of  the  financing. 

The  Department  believes  that 
requiring  the  family  to  wait  for  the  HA 
to  determine  the  reasonableness  of  the 
listed  price  or  of  the  family's  offer,  or 
requiring  that  the  family  convince  the 
ovmer  to  accept  a  contract  contingent  on 
the  family's  obtaining  financing 
satisfactory  to  the  HA,  would  place  a 
severe  handicap  on  section  8 
homeownership  families'  ability  to 
make  an  offer  that  is  timely  and,  thus, 
acceptable  to  the  seller. 

Alternatively,  though,  the  Department 
is  prohibiting  in  this  proposed  rule 
seller-financing  (except  in  the  case  of 
financing  provided  by  a  nonprofit 
entity),  since  HUD  believes  that  seller- 
financing  poses  the  greatest  risk  to 
homebuyers  of  artificially  inflated  sales 
prices  or  unreasonable  financing  terms. 
As  a  result,  in  the  vast  majority  of  cases 
the  family  will  be  required  to  secure 
mortgage  financing  from  a  lender  that 
will  require  an  appraisal,  and  that 
would  be  unlikely  to  approve  a 
mortgage  for  a  homeowrnership  unit  that 
has  an  inflated  purchase  price.  In 
addition,  HUD  is  prohibiting  in  this 
proposed  rule  the  use  of  balloon 
mortgages,  since  it  considers  these 
financing  instruments  to  be  inherently 
risky,  and  particularly  so  when  used  by 
low-income  families.  The  Department 
believes  that  this  approach,  in 
conjunction  with  homeownership 
counseling  at  the  front-end,  is  the  more 
efficient  and  effective  strategy  to 
prevent  bad  deals. 

HUD  requests  specifically  public 
comment  as  to  whether  the  final  rule 
should  authorize  the  use  by  families  of 
adjustable  rate  mortgages  (so-called 
"ARMs").  While  these  types  of 
mortgages  tend  to  increase  the  number 
of  families  that  can  qualify  for  financing 
and,  thus,  participate  in  the  program, 
HUD  is  concerned  that  they  may  also 
result  in  an  increased  risk  of  default. 


This  is  because  the  homebuyers 
mortgage  payment  could  rise 
precipitously  during  periods  of  high 
inflation,  while  the  family's  income  and 
homeownership  subsidy  payment 
remain  constant. 

In  addition,  the  Department  requests 
comments  as  to  whether  it  should 
establish  certain  guidehnes  or 
restrictions  with  respect  to  the  types  of 
seller-financing  instruments  that  may  be 
utilized  by  a  nonprofit,  including 
whether  to  limit  such  entities  to  the  use 
of  fixed-rate  mortgages. 

Finally.  HUD  considered  requiring 
that  the  family's  share  of  the  monthly 
homeownership  expenses  could  not 
exceed  40  percent  of  the  family's 
monthly  adjusted  income,  but 
ultimately  decided  against  a  hmit.  The 
Department  believes  that  such  a  limit 
would  be  very  difficult  to  administer 
since  the  actual  purchase  price  is 
subject  to  negotiation  and  the  financing 
terms  often  would  not  be  knou-n  until 
near  the  end  of  the  purchase  process. 
HUD  further  believes  that  the  lender 
should  make  the  determination  of  the 
family's  risk  of  default.  The 
homeownership  counseling  will  also 
play  an  important  role  in  assisting 
families  in  determining  an  acceptable 
percentage  of  income  to  devote  to 
homeownership  expenses. 

The  Department  specifically  invites 
comments  concerning  whether  a  cap  on 
the  amount  of  a  family's  monthly 
homeownership  expenses  relative  to  its 
income  should  be  imposed  in  the  final 
rule,  and  whether  the  HA  or  another 
entity  should  approve  the  purchase 
price  or  financing  terms. 

Section  982.632  outlines  the  sequence 
of  actions  that  take  place  once  the 
family  has  been  determined  by  the  HA 
to  be  eligible  initially  for  the  program. 
These  actions  are: 

1.  Family  Participation  in  a 
homeownership  and  housing  counseling 
program.  The  family  must  attend  a 
homeownership  and  housing  counseling 
program  that  covers  areas  such  as. 
negotiating  purchase  prices;  securing 
mortgage  financing;  home  maintenance; 
budgeting;  credit  counseling:  credit 
repair;  money  management; 
transportation  options  and 
opportunities  for  housing  and  schools 
located  throughout  the  metropolitan 
area;  and  the  availability  of  muhiple 
listing  services  through  local  realtors  so 
that  families  can  explore  the  full  range 
oPhousing  options  located  throughout 
the  metropolitan  area. 

The  HA  must  provide  such 
counseling  to  prospective  homebuvers 
through  a  HUD-approved  counseling 
agency,  where  it  exists,  or  by  developing 
its  own  program  or  arranging  to  make 
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use  of  an  existing  p:  'ogram  in  the 
community.  Eligibly  sources  of  funding 
that  an  HA  may  use  to  pay  for  the  cost 
of  a  homeownership  and  housing 
counseling  progran)  include 
administrative  fees,!  local  resources,  and 
the  section  8  administrative  fee  reserve. 

The  Department  believes  that 
homeownership  counseling  is  an 
integral  and  vital  component  of  the 
section  8  bomeown^r^p  program,  and 
will  be  critical  to  the  program's  ultimate 
success  or  failure.  Consequently,  HUD 
specifically  requests  public  comment  as 
to  whether  implementation  of  the 
section  8  homeownership  option  should 
be  limited  to  PHAs  that  have  adequate 
resources  (e.g.,  local  resources,  section  8 
administrative  fee  reserves,  etc.)  to 
provide  initial  and  ongoing 
homeownership  an^  housing  counseling 
to  eligible  families.' 

2.  HA  issues  theftimUya 
homeownership  ceilificate  or  voucher. 
The  term  of  the  hon>eownership 
certificate  or  voucher  is  120  days,  and 
the  family  must  subknit  a  completed 
Request  K)r  Authorization  to  Purchase  a 
Homeownership  Unit  and  either  make 
an  offer  to  purchase^  or  execute  a 
contract  of  sale,  before  the  expiration 
date  of  the  certificate  or  voucher.  There 
are  no  extensions  f(s-  homeownership 
certificates  and  vouchers.  However, 
once  a  family  submits  a  completed 
Request  for  Authori^tion  to  Purchase  a 
Homeownership  Uiiit,  the  HA  must 
suspend  the  term  ofl  the  certificate  or 
voucher  until  the  HtjS  inspection  is 
completed  (see  discussion  below). 

The  family  may  otily  submit  one 
Request  for  Authori^tion  to  Purchase  a 
Homeownership  Unit  at  a  time.  The 
Request  for  Authorisation  to  Piu-chase 
serves  several  functions.  First,  its 
submission  suspencis  the  term  of  the 
family  homeownersnip  certificate  or 
voucher.  It  identified  the  location  of  the 
property  and  the  identity  of  the  seller. 
and,  in  the  same  manner  as  the  Request 
for  Lease  Approval  in  the  rental 
pro^m.  triggers  the  HQS  inspection. 

It  is  important  to  pote  that  tne  term  of 
the  homeownership  certificate  and 
voucher  only  controls  a  family's  search- 
time  to  locate  a  hon  eownership  unit, 
submit  a  Request  foi '  Authorization  to 
Purchase  a  homeownership  unit,  and 
either  make  an  offer  to  purchase  the  unit 
or  execute  a  contract  of  sale  for  the  unit. 
The  family  is  not  r»  juired  to  have 
secured  mortgage  fi|>ancing,  obtained 
title  to  the  property,  or  brought  the  unit 
up  to  HQS  before  thjB  certificate  or 
voucher  expires,  although  all  three 
conditions  must  be  met  before  housing 
assistance  payment!  may  be  made  on 


behalf  of  the  family 


months  (plus  tolling ,  i.e..  the  time 


The  family  has  nine 


between  when  the  family  submits  a 
Request  for  Authorization  to  Purchase  a 
Homeownership  Unit  for  HA  approval 
and  the  time  when  the  HA  approves  or 
denies  the  request)  from  the  date  the  HA 
issued  the  homeownership  certificate  or 
voucher  in  which  to  satisfy  these 
conditions.  The  prop>osed  rule  also 
provides  that  during  the  120-day  term  of 
the  homeownership  certificate  or 
voucher,  the  family  may  request  to 
convert  the  certificate  or  voucher  into  a 
rental  certificate  or  voucher.  The  HA 
must  determine  the  term  of  the  rental 
certificate  or  voucher  in  accordance 
with  §  982.302.  except  that  the  time 
period  used  under  the  homeownership 
certificate  or  voucher  must  first  be 
deducted.  It  is  possible  that  if  such  a 
request  ocoirred  after  the  initial  sixty 
days,  the  HA  may  have  to  consider 
giving  the  bmily  an  extension,  in 
accordance  with  its  administrative 
policy,  to  convert  the  certificate  or 
voucher  back  to  the  rental  program.  The 
family  is  not  entitled  to  the  expiration 
date  on  the  homeownership  certificate 
or  voucher  if  it  requests  to  change  to  the 
rental  program. 

3.  Request  for  Authorization  to 
Purchase  a  Homeownership  Unit;  HQS 
Inspection.  Once  the  family  submits  a 
Request  for  Authorization  to  Piu^ase  a 
Homeownership  Unit,  the  HA  must 
inspect  the  imit  to  determine  whethn-  it 
is  in  compliance  with  the  HQS.  If  the 
homeownership  unit  does  not  meet 
HQS,  the  HA  must  provide  the  family 
with  a  list  of  deficiencies.  The  family 
does  not  have  to  wait  for  the  HQS 
inspection  before  making  an  offer  or 
signing  a  purchase  contract,  since  such 
a  restriction  would  severely  limit  the 
family's  chances  of  purchasing  the  unit. 
However,  the  family  must  be  informed 
that  the  hoiising  assistance  payments 
may  not  be  made  until  the  unit  is  in 
compliance  with  HQS.  The  HA  may 
disapprove  the  Request  for 
Authorization  to  Purchase  a 
Homeo%vnersbip  Unit  if  the  unit  is 
structurally  unsound  or  if  there  are 
many  serious  HQS  violations  and  the 
HA  determines  that  the  family  will  be 
unable  to  have  the  HQS  violations 
corrected  within  nine  months  (plus 
tolling)  bnm  the  date  the  HA  issued  the 
homeownership  certificate  or  voucher. 
Although  disapproving  a  unit  after  the 
family  has  made  a  purchase  offer  or 
executed  a  contract  of  sale  is 
undesirable,  this  protection  is  necessary 
to  prevent  immediate  mortgage  defaults. 
In  such  cases,  a  section  8  family  may 
lose  its  down  payment,  and  possibly 
other  out-of-pocket  expenses.  dep>ending 
on  the  contrart  terms. 

The  Department  solicits  comments  as 
to  whether  it  should  require  all 


participating  bmiiies  to  have  their 
proposed  homeownership  unit 
inspected  professionally  by  a  third  party 
before  entering  into  a  purchase  offer  or 
contract  of  sale;  whether  the  purchase 
offer  or  contract  should  be  made 
contingent  on  the  outcome  of  the 
inspection;  or  whether  implementation 
of  a  homeownership  program  should  be 
limited  to  areas  where  pre-purchase 
inspections  are  available  at  no  cost  to 
the  family  (e.g..  funded  from  community 
development  block  grants).  HUD 
believes  that  such  an  inspection  would 
be  extremely  beneficial  in  alerting  the 
family  to  potentially  costly  defects  in 
the  home.  This  is  especially  important 
since  the  HQS  inspection  conducted  by 
the  HA  is  unlikely  to  determine  whether 
the  unit  is  structurally  sound,  and  the 
extent  to  which  the  family  is  likely  to 
incur  significant  repair  and  replacement 
costs.  On  the  other  hand,  the 
I>epartment  also  recognizes  that 
participating  families  have  limited 
income  and  may  have  difficulty  paying 
for  such  an  inspection. 

In  addition,  the  Department  wants  to 
request  comment  as  to  whether  it 
should  consider  establishing  a  time 
period  in  which  the  HA  must  complete 
its  HQS  inspection  of  the  unit.  HUD 
believes  that  such  a  deadline  may  be 
beneficial  for  purposes  of  minimizing 
the  amount  of  time  between  the  family's 
offer  to  purchase  the  unit  (or  execution 
of  the  contract  of  sale)  and  its  need  to 
obtain  financing. 

4.  Mortgage  Financing;  title.  The 
family  is  responsible  for  securing 
mortgage  financing  to  purchase  the 
property.  Before  monthly  assistance 
payments  can  commence,  the  family 
must  provide  evidence  to  the  HA  that  it 
has  a  mortgage  on  the  homeownership 
unit,  althou^  purchase-money 
mortgages  (i.e.,  a  mortgage  taken  by  the 
seller  on  the  homeownership  unit  in 
exchange  for  its  agreement  to  finance 
the  family's  purchase  of  the  unit)  and 
"balloon"  mortgages  are  expressly 
prohibited.  HUD  is  providing  an 
exception  to  the  prohibition  on 
purchase-money  mortgages  in  the  case 
of  financing  provided  by  a  bona  fide 
nonprofit  entity.  Because  of  the 
requirement  that  the  family  obtain  a 
mortgage  on  the  homeownership  unit,  it 
is  anticipated  that  lenders  will  require 
appraisals  as  a  conditicm  of  providing 
financing  to  the  family.  The  Department 
believes  that  this  requirement  will 
enable  the  family  to  assess  the 
reasonableness  of  the  purchase  price. 

The  family  is  also  required  to  execute 
a  second  mortgage  on  behalf  of  the  HA 
to  secure  the  repayment  of  the  recapture 
amount  due  under  §  982.641.  This 
second  mortgage  must  be  executed  and 


recorded  by  the  HA  before  section  p 
homeov/nership  assistance  may 
commence  on  behalf  of  the  family.  As 
a  result  of  this  second  mortgage,  the  HA 
will  be  able  to  recover  the  recapture 
amount  at  the  time  the  family 
subsequently  sells  the  dwelling. 
However,  if  for  any  reason  there  are 
inadequate  cash  proceeds  generated  by 
the  sale  of  the  unit  to  repay  the  full 
recapture  amount,  the  family  will  be 
required  to  repay  this  amount  to  the  HA. 
One  method  the  HA  may  employ  to 
recover  this  amount  fi-om  the  family  is 
to  offset  the  amount  against  any  future 
section  8  rental  payments  paid  on  behalf 
of  the  family,  in  accordance  with  a 
schedule  established  fay  the  HA.  The 
Department  believes  that  there  will  be 
few  instances  in  which  the  HA  will 
have  to  resort  to  such  offsetting       ' 
measures,  particularly  since  any      I 
financial  mechanisms  a  family  may 
employ  to  withdraw  the  equity  in  its 
home  (e.g.,  home  equity  loans  or  cash- 
out  refinancings)  would  be  limited  by 
the  amount  of  HUD's  second  mortgage 
on  the  property. 

In  aadition,  the  proposed  rule 
requires  the  fanu'ly  to  obtain  title  to  the 
property.  Title  may  be  held  by  any 
member  or  members  of  the  family,  and 
the  family  must  provide  the  HA  with 
adequate  evidence  of  its  ownership. 

The  family  is  required  to  secure 
mortgage  financing,  obtain  title  to  the 
unit,  and  bring  the  unit  into  compliance 
with  the  HQS  within  nine  months  (plus 
tolling)  of  the  date  the  HA  issued  the 
family  the  homeownership  certificate  or 
voucher.  Monthly  housing  assistance 
payments  may  not  commence  until 
these  conditions  are  met.  [ 

5.  Statement  of  Family 
Responsibilities;  section  8  payments  to 
mortgagee  and  utility  suppliers.  Once 
the  family  brings  the  unit  into 
compliance  writh  the  HQS  within  the 
nine  month  deadUne,  the  HA  must 
reinspect  the  unit.  If  the  unit  meets  the 
HQS  and  the  family  has  taken 
possession  of  the  unit,  the  family  mifst 
execute  a  Statement  of  Fami  ly  I  - 

Responsibilities  (SFR)  in  the  form     ' 
prescribed  by  HUD.  In  the  SFR.  the 
family  agrees  to  combine  the  HA's 
payment  with  its  own  required 
contributions,  and  to  pay  such  amounts 
directly  to  the  mortgagee  and  utility 
suppliers.  The  family  also  agrees  that,  if 
the  HA  determines  that  the  family's  past 
performance  in  making  such  payments 
so  warrants,  the  HA  may  pay  housing 
assistance  p>ayments  directly  to  the 
mortgagee  and  utility  suppliers.         r 
The  Department  has  decided  to  give 
the  monthly  housing  assistance 
payment  to  the  family  rather  than 
sending  it  directly  to  the  mortgagee,  to 
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recorded  by  the  HA  before  section  8 
homeownership  assistance  may 
comraence  on  behalf  of  the  family.  As 
a  result  of  this  second  mortgage,  the  HA 
will  be  able  to  recover  the  recapture 
amount  at  the  time  the  family 
subsequently  sells  the  dwelling. 
However,  if  for  any  reason  there  are 
inadequate  cash  proceeds  generated  by 
the  sale  of  the  unit  to  repay  the  full 
recapture  amount,  the  family  will  be 
required  to  repay  this  amount  to  the  HA. 
One  method  the  HA  may  employ  to 
recover  this  amount  from  the  family  is 
to  offset  the  amount  against  any  future 
section  8  rental  payments  paid  on  behalf 
of  the  family,  in  accordance  with  a 
schedule  established  by  the  HA.  The 
Department  believes  that  there  will  be 
few  instances  in  which  the  HA  will 
have  to  resort  to  such  offsetting 
measures,  particularly  since  any 
financial  mechanisms  a  family  may 
employ  to  withdraw  the  equity  in  its 
home  (e.g..  home  equity  loans  cw  ca&h- 
out  reSnancings)  would  be  limited  by 
the  amount  of  HUD's  second  nwrtgage 
on  the  property. 

In  aadition,  the  proposed  rule 
requires  the  family  to  obtain  title  to  the 
property.  Title  may  be  held  by  any 
member  or  members  of  the  family,  and 
the  family  must  provide  the  HA  with 
adequate  evidence  of  its  ownership. 

The  family  is  required  to  secure 
mortgage  financing,  obtain  title  to  the 
unit,  and  bring  the  unit  into  compliance 
with  the  HQS  within  nine  months  Cplus 
tolling)  of  the  date  the  HA  issued  the 
family  the  homeownership  certificate  or 
voucher.  Monthly  housing  assistance 
payments  may  not  commence  until 
these  conditions  are  met. 
5.  Statement  of  Family 
Responsibilities; section  8  payments'to 
mortgagee  and  utility  suppliers.  Once 
the  family  brings  the  unit  into 
compliance  with  the  HQS  within  the 
nine  month  deadUne,  the  HA  must 
reinspect  the  unit.  If  the  unit  meets  the 
HQS  and  the  family  has  taken 
possession  of  the  unit,  the  family  must 
execute  a  Statement  of  Family  i 

Responsibilities  (SFR)  in  the  form     ' 
prescribed  by  HUD.  In  the  SFR,  the 
family  agrees  to  combine  the  HA's 
payment  with  its  own  required 
contributions,  and  to  pay  such  amounts 
directly  to  the  mortgagee  and  utility 
suppliers.  The  family  also  agrees  that,  if 
the  HA  determines  that  the  family's  past 
performance  in  making  such  payments 
so  warrants,  the  HA  may  pay  housing 
assistance  payments  directly  to  the 
mortgagee  and  utility  suppliers. 

The  Department  has  decided  to  give 
the  monthly  housing  assistance 
payment  to  the  family  rather  than 
.sending  it  directly  to  the  mortgagee,  to 


eliminate  the  need  for  the  mortgagee  to 
maintain  a  dual  system  for  recording 
payments  from  the  HA  and  the  family. 
HUD  also  chose  not  to  require  the 
family  to  make  its  payment  to  the  HA, 
with  the  HA  sending  one  consolidated 
payment  to  the  mortgagee,  simply 
because  this  procedure  appears  to  be  at 
odds  with  the  fundamental  notion  of 
family  homeownership.  Nevertheless, 
the  Department  requests  comments  from 
mortgagees  and  others  concerning  these 
issues,  as  well  as  any  other  issues  that 
may  affect  the  sale  on  the  secondary 
mortgage  market  of  mortgages  receiving 
section  8  assistance. 

6.  Submission  of  documents  from 
mortgagee.  Before  commencement  of 
homeownership  assistance,  the  family 
must  submit  to  the  HA  any  documents 
prescnTjed  by  HUD,  and  executed  by  the 
mortgagee,  indicating  that  the  mortgagee 
agrees  to  comply  with  the  notification 
requirements  established  under  this 
proposed  rule.  These  requirements 
consist  primarily  of  notifying  the  HA  in 
the  event  the  family  defaults  on  the 
mortgage,  or  when  a  defaulting  family 
has  complied  writh  the  condrtions  for 
the  restmrption  of  section  8  rental 
assistance.  In  addition,  FHA-insured 
mortgagees  must  inform  the  HA  as  to 
whether  the  family  has  elected  to 
participate  in,  and  has  qualified  fbr. 
HUD's  Assignment  Program  under  24 
CFR  part  203.  subpart  C. 

7.  Down  payment  requirements.  The 
family  must  provide  from  its  own 
resources  (which  may  include  cash 
resources  obtained  through  a  gift  or 
inheritance,  or  from  the  family's 
personal  savings)  at  least  80  percent  of 
the  down  pajrment  «i  a  homeownership 
unit.  The  family  may  use  up  to  50 
percent  of  the  amount  contained  in  its 
FSS  escrow  account  to  meet  this  down 
payment  requirement.  Not  more  than  20 
percent  of  the  down  payment  may  be 
provided  from  other  sources,  such  as 
funds  provided  by  nonprofit  entities  or 
from  state  or  local  govenunent 
programs. 

8.  Environmental  review.  HUD  must 
comply  with  the  applicable 
environmental  laws  and  authorities 
listed  in  24  CFR  §  50.4.  HAs  must  assist 
HUD  by  establishing  procedures  to 
assure  that  prior  to  approval  of  any 
"Request  for  Authorization  to  Purchase 
a  Unit,"  full  compliance  is  made  with 
Federal  laws  and  authorities  related  to 
coastal  barriers,  flood  insurance,  and 
runway  clear  zones.  In  addition,  HAs 
must  supply  HUD  with  threshold  data 
to  assist  HUD  in  complying  with  the 
historic  preservation  requirements  set 
forth  in  24  CFR  §  50.4.  HUD  will  carry 
out  a  historic  preservation  review  with 
respect  to  any  property  that  requires 


rehabilitation  to  bring  it  up  to  HQS.  If 
the  HA  determines  during  its  HQS 
inspection  of  the  unit  that,  as  a 
condition  of  n>eeting  the  HQS.  the 
family  must  undertake  rehabilitation  of 
the  dwelling,  it  must  so  inform  the 
family.  Thereafter,  until  such  time  as 
HUD  completes  its  environmental 
review,  the  family  may  not  carry  out  any 
rehabilitation  work  in  the  dwelling.  It  is 
noted  that  many  HQS  violations  will  not 
require  the  family  to  undertake 
rehabilitation  work  in  order  to  correct 
the  deficiencies  and  bring  the  unit  into 
compliance  with  HQS.  For  instance, 
minor  interior  repairs  would  not  be 
subject  to  a  historic  preservation  review. 
When  the  homeownership  program  is 
implemented,  the  Department  will  issue 
specific  guidance  on  what  conditions 
would  require  actual  rehabilitation  work 
and  would  be  subject  to  the  historic 
preservation  review. 

—§982.633    Homeownership  Program: 
Continued  assistance  requirements. 

In  addition  to  initial  eligibility 
requirements,  HUD  is  also  proposing  a 
number  of  requirements  concerning 
continued  homeov^mership  assistance. 
These  requirements  are  in  addition  to 
the  general  section  8  requirements 
contained  in  §  982.551  that  apply  to  all 
families  receiving  tenant-based 
assistance. 

The  proposed  continued  assistance 
requirements  include:  (1)  attending 
homeownership  and  housing  counseling 
on  a  continuing  basis  (if  required  by  the 
HA);  (2)  complying  with  the  terms  of  its 
mortgage  with  the  nwrtgagee  and  its 
SFR  with  the  HA;  (3)  notifying  the  HA 
before  the  family  refinances  the 
mortgage  or  sells  the  homeownership 
unit,  and  of  any  change  in  the  family's 
monthly  homeownership  expenses  or 
when  the  mortgage  on  the  property  is 
paid  off;  (4)  maintaining  the  unit  in 
accordance  with  the  HQS.  and  allowing 
the  HA  to  inspect  the  unit;  (5)  paying 
the  monthly  mortgage  installment  and 
utility  payments  in  a  timely  manner;  (6) 
maintaining  the  unit  as  the  family's 
residence  without  leasing  or  subleasing 
any  portion  of  the  premises;  and  (7) 
maintaining  all  lender-  or  federally- 
required  home  insurance  for  the  unit, 
including  flood  insurance. 

The  unit  must  meet  the  HQS 
throughout  the  period  the  family  is 
receiving  monthly  homeownership 
assistance  payments  from  the  HA. 
Assistance  payments  may  not 
commence  until  the  HA  determines  that 
the  unit  meets  the  HQS.  Failure  of  the 
family  to  maintain  the  imit  in 
compliance  with  the  HQS  may  result  in 
the  termination  of  assistance  payments^ 
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After  purchasing  tf  e  homeownership 
unit,  the  family  may  ise  amounts  in  its 
FSS  escrow  account  I  o  pay  for  the  cost 
of  major  repairs  and  leplacements.  (See 
§  982.630  for  the  defi  lition  of  "major 
repairs  and  replacem  ^nts".)  This 
proposed  rule  would  require  the  HA  to 
inspect  the  homeown  ership  unit  before 
the  closing  date,  and  o  reinspect  the 
unit  within  the  nine  iionth  deadline  for 
meeting  HQS  deficiei  cies  to  determine 
whether  housing  assi  ;tance  payments 
may  commence.  Thei  aafter,  the  HA 
would  inspect  the  un  t  at  least  annually, 
and  at  other  times  as  leeded,  to 
determine  if  the  fami  y  is  meeting  its 
obligation  to  maintaii  i  the  unit  in 
accordance  with  HQS . 

The  family's  abihty  to  budget 
successfully  adequate  amounts  to  make 
necessary  repairs  is  a  prime  concern  of 
the  Department.  Hom  (ownership 
counseling  will  play  I  vital  role  in 
assuring  that  the  fami  y  is  prepared  to 
handle  repair  and  replacement  needs.  In 
addition,  the  Department  has  decided  to 
include  as  part  of  the  family's  monthly 
homeownership  expeises  an  imputed 
maintenance  expense  equal  to  5%  of  the 
FMR  for' the  unit  size  or  the  area  in 
which  the  homeowne  rship  unit  is 
located.  This  will  assi  st  some  families  in 
meeting  repair  and  re  )lacement  costs  as 
they  occur,  without  p  itting  an  undue 
strain  on  the  family.  I  owever,  since   . 
families  may  not  actu  illy  set  aside 
funds  for  maintenance  f  expenses  on  a 
monthly  basis,  and  since  the  statutory 
formula  for  determini  ig  the  monthly 
homeownership  assis  ance  payment  is 
not  necessarily  predic  ated  upon  the 
amount  of  the  family' ;  monthly 
homeownership  expe  ises,  there  is  no 
assurance  that  a  famil  >r  will  be  able  to 
meet  routine  or  unexf  ected 
maintenance  expense  i. 

For  example,  if  a  family's  monthly 
assistance  payment  iscateulated  based 
upon  the  extent  to  wh  ch  FMR  exceeds 
30  percent  of  the  fami  y's  monthly 
adjusted  income,  the  amily  would  not 
receive  any  credit  for  mputed 
maintenance  expen.se ;  (i.e.,  since  the 
family's  formula  calcv  lation  does  not 
rely  upon  its  monthly  homeownership 
expenses).  Conversely ,  if  the  family's 
monthly  assistance  pj  yment  is 
calculated  based  upor  the  extent  to 
which  the  family's  m(  nthly 
homeownership  ejcpe  ises  exceed  10 
percent  of  the  family 'i  monthly  income, 
then  a  certain  portion  of  the  monthly 
assistance  payment  wjuld  be  imputed 
by  the  HA  for  mainter  ance  expenses. 
The  Department  does  not  have  the 
discretion  to  authorize  i  the  use  of  one 
subsidy  formulation  c  ler  the  other, 
siiice  this  is  statutoril  '  mandated. 


The  Department  considered  having 
the  HA  establish  and  maintain  a 
replacement  reserve  to  help  offset  the 
costs  of  major  repairs  and  replacements 
that  are  essential  for  ensuring  that  the 
family's  unit  complies  with  HQS. 
However,  concerns  surfaced  regarding 
both  the  added  burden  on  HAs  to 
maintain  the  reserves  and  what,  if  any, 
control  the  HA  would  exercise  over 
releasing  the  reserve  for  use  by  the 
family.  Another  concern  is  whether 
amounts  in  the  reserve  would  be 
sufficient  to  cover  necessary  ' 

expenditures.  Experience  with  the 
homeownership  program  under  section 
235  of  the  National  Housing  Act  was 
that  when  the  homeownership  units 
were  not  newly  constructed,  the 
replacement  reserve  balance  was  often 
insufficient  to  cover  the  costs  of 
replacing  roofs  and  other  major 
expenditure  items. 

■phe  Department  requests  comments 
concerning  the  establishment  and 
operation  of  the  maintenance  reserve,  in 
light  of  the  family's  obligation  to 
maintain  the  unit  in  accordance  with 
the  HQS.  In  particular,  the  Department 
is  requesting  conmients  concerning 
whether  participation  in  the 
homeownership  program  should  be 
limited  to  families  agreeing  to  deposit 
funds  in  a  replacement  reserve,  or  to 
locations  where  there  are  adequate  local 
resources  to  establish  and  maintain  a 
replacement  reserve  on  behalf  of  each 
homeownership  family. 
— §982.634    Homeownership  Program: 

Use  of  Family  Self  Sufficiency  escrow 

account. 

In  addition  to  a  family's  ability  to  use 
a  portion  of  its  FSS  escrow  account 
toward  the  down  payment  on  the  unit, 
section  185  also  authorizes  the  family  to 
use  any  amounts  remaining  in  the  FSS 
escrow  account  to  cover  the  costs  of 
major  repairs  and  replacements  of  the 
homeownership  unit. 

The  rule  proposes  to  adopt  to  a 
significant  degree  the  IRS  definition  of 
the  term  "major  repairs  and 
replacements."  The  IRS  defines  this 
term  to  mean  a  capital  expenditure  (an 
expenditure  to  acquire  property  having 
a  useful  life  of  more  than  one  year,  t» 
increase  the  value  of  the  property,  or  to 
prolong  the  property  life)  to  repair  or 
replace  a  major  building  system, 
equipment  or  component.. The 
Department  has  modified  this  definition 
in  one  respect  by  requiring  the  HA  to 
make  the  determination  that  the  family's 
proposed  expenditure  actually  qualifies 
as  a  capital  expenditure. 

Examples  of  major  repairs  and 
replacements  provided  in  the  proposed 
rule  are  repairing  or  replacing  a  roof, 


repairing  or  replacing  a  heating  system, 
replacing  a  hot  water  heater  and 
rewiring.  The  Department  specifically 
requests  public  comment  as  to  whether 
a  different  definition  of  "major  repairs 
and  replacements"  should  be' 
substituted  in  the  final  rule,  or  whether 
HUD  should  consider  modifications  to 
its  proposed  definition. 

■The  rule  also  proposes  to  establish  a 
procedure  to  be  followed  by  the  family 
and  the  HA  before  allowing  a  family  to 
draw  down  funds  from  the  FSS  escrow  ' 
account  for  major  repairs  and 
replacements.  "This  procedure  would 
require  the  family  to  submit  to  the  HA 
documentation  to  substantiate  that  the 
proposed  repairs  and  replacements  are  - 
eligible  work  items,  and  that  the  amount 
proposed  to  be  spent  by  the  family  on 
such  repairs  and  replacements  is 
reasonable.  The  family  may  not  draw  -• 
down_funds  firom  its  FSS  escrow " 
account  without  the  HA's  approval. 

Section  185(a)  further  provides  that  if 
a  family  defaults  in  connection  with  a 
homeownership  program-supported 
mortgage,  the  family  may  not  receive 
section  8  rental  assistance  unless  it 
agrees  that  "any  amounts  the  family  is 
required  to  pay  to  reimburse  the  escrow 
account  under  section  23(d)(3)  [the.  FSS 
statutory  provision]  may  be  deducted  by 
the  [HA]  from  the  assistance  payment 
otherwise  payable  on  behalf  of  the 
family." 

The  Department  has  decided  to 
implement  this  statutory  provision, 
notwithstanding  the  fact  that  section 
185(b),  the  provision  that  actually 
amends  the  FSS  statutory  provision, 
refers  only  to  the  Secretary's  obligation 
to  recapture  any  "remaining  amounts  " 
contained  in  the  FSS  escrow  account.  . 
but  does  not  refer  to  the  family's 
obligation  to  reimburse  the  escrow 
account  for  amounts  previously 
expended.  -  •        _ 

■The  Department  has  adopted  this 
approach  to  discourage  families  from    • 
defaulting  on  their  mortgages  and 
reverting  without  consequence  to  rental 
status,  and  to  protect  the  integrity  of  the 
General  Insurance  Fund.  Moreover, 
HUD's  approach  is  consistent  with 
language  contained  in  the  Senate 
Committee  Report  to  the  HCD  Act  of 
1992,  which  makes  clear  that  Congress  . 
fully  intended  that  defaulting 
homebuyers  would  be  obligated  to 
reimburse  the  FSS  account  for  all 
amounts  obtained  from  the  account^ 
Specifically,  the  Committee  Report 
states:  - 

*  *  •  The  family  could  not  continue  to 
receive  voucher  or  certificate  assistance 
unless  it  transferred  the  dwelling  to  HI  D, 
moved  from  the  dwelling  within  the 
deadlines  established  or  approved  bv  HI  D. 


agreed  that  any  amounts  thetamily  is 
required  to  pay  to  reimburse  the  Fanaily  Self- 
Sufficiency  program  escrow  account,  as 
required  by  section  23(d)(3)  may  be  deducted 
by  the  public  housing  agency  from  the 
assislance  payment  otherwise  p€yat)le  on 
behalf  of  the  family  (the  EamiVy  would  have 
to  make  »rp  aoy  difference  with  additional 
payments  to  the  owner)  and  meet  other 
requiEemeats  established  or  approved  by 
HUD.  In  this  way,  uasuccessful  families 
■    would  have  an  incentive  to  minimize  the  loss 
to  HUD  that  occurs  through  the  often  len^y 
processor  foreclosure.  (See  S.  Rep.  No.  332, 
102d  Cong.,  2d  Ses^.  161-62  (1992). y 

Consequently,  under  this  proposed 
rule,  tfie  HA  would  be  able  to  recover 
from  the  family  all  amounts  that  the 
family  obtained  from  the  FSS  escrow 
account  pursuant  to  §  982.634  of  the 
rule.  To  recover  this  amoimt,  the  HA 
would  deduct  from  any  future  section  8 
monthly  rental  payments  provided  on 
behalf  of  the  family  a  certain  sum  based 
upon  a  schedule  established  by  the  HA. 
As  a  result  of  this  reduced  subsidy  paid 
on  behalf  of  the  family,  the  family 
would  be  required  to  increase  its 
contribution  toward  the  monthly  r^nt  on 
the  unit.  The  family  would  continue  to 
pay  this  higher  rent  until  it  reimbursed 
the  full  amount  of  the  FSS  escrow 
account. 

In  addition,  section  185(b),  which 
amends  the  FSS  program  by  adding  the 
new  section  23(d)(3),  provides  that  "lljf 
a  family  defaults  in  connectic»i  with  the 
loan  to  purchase  a  dwelling  and  thp 
mortgage  is  foreclosed,  the  remainiang 
amounts  in  the  escrow  account  shall  be 
recaptured  by  the  Secretary."  HUD  is 
implementing  this  statutory  provision  in 
.  this  proposed  rule,  and  provides  that 
the  HA  may  use  such  recaptured    , 
amounts  as  program  receipts  under  the 
Consolidated  ACC. 

^§  982.635    Homeownersh  »p  Program : 
Monthly  housing  assistance  payment. 
Section  185  estabhshes  the  amount  of 
the  monthly  subsidy  payment  to  be 
provided  by  the  HA  to  the  eligible 
family.  Under  the  statutory  formula,  the 
amount  of  the  subsidy  is  the  lesser  of: 
(1 )  the  Existing  Housing  FMR  for  the 
family  unit  size  for  the  area  in  which 
the  homeownership  unit  is  located, 
minus  30  percent  of  the  family's    i 
monthly  adjusted  income;  or  (2)  thie 
family's  monthly  homeownership i 
expenses  minus  10  percent  of  the 
family's  gross  monthly  income.  The 
proposed  rule  directs  the  HA  to  make 
the  monthly  assistffiu:e  payment  directly 
to  the  family,  which  must  then  combine 
the  HA's  payment  with  its  own 
contribution  to  pay  both  the  mortgage 
and  utility  expenses. 

Furthermore,  in  determining  thel 
monthly  hounng  assisUnce  payment! 
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agreed  that  any  amounts  thetamily  is 
required  to  pay  to  reimburse  the  Family  Self- 
Sufficiency  program  escrow  account,  as 
required  by  section  23(dK3)  may  be  deducted 
by  the  public  housing  agency  from  the 
assistance  payment  othervrise  peyabie  on 
befaaif  of  tbe  famiyy  (the  family  would  have 
to  make  up  any  differajce  with  additional 
payments  to  the  owner)  and  meet  other 
requtEements  established  or  approved  by 
HUD.  In  this  way,  unsuccessful  families 
■    would  have  an  incentive  to  minimize  the  loss 
to  HUD  that  occurs  through  the  often  lengthy 
processor  foreclosure.  (See  S.  Rep.  No.  332, 
102d  Cong.,  2d  Sess.  161-62  (1992). y 

Consequently,  under  this  proposed 
rule,  the  HA  would  be  able  to  recover 
from  the  family  all  amounts  that  the 
family  obtained  from  the  FSS  escrow 
account  pursuant  to  §  982.634  of  the 
rule.  To  recover  this  amount,  the  HA 
would  deduct  from  any  future  section  8 
inonthly  rental  payments  provided  on 
behalf  of  the  family  a  certain  sum  ba.sed 
upon  a  schedule  established  by  the  HA. 
As  a  result  of  this  reduced  subsidy  paid 
on  behalf  of  the  family,  the  family  i 
would  be  required  to  increase  its 
contribution  toward  the  monthly  rent  on 
the  unit.  The  family  would  continue  to 
pay  thi-s  higher  rent  until  it  reimbiii:sed 
the  full  amount  of  the  FSS  escrow  | 
account.  -  ' 

In  addition,  section  185(b),  which 
amends  the  FSS  program  by  adding  the 
new  section  23(d)(3).  provides  that  "lllf 
a  family  defaults  in  connectic»i  with  the 
loan  to  purchase  a  dwelling  and  the 
mortgage  is  foreclosed,  the  remaining 
amounts  in  the  escrow  account  shall  be 
recaptured  by  the  Secretary."  HUD  is 
implementing  this  statutory  provision  in 
.  this  proposed  rule,  and  provides  that 
the  HA  may  use  such  recaptured 
amounts  as  program  receipts  under  the 
Consolidated  A(X. 

^§  982.635    Homeownersh  »p  Program : 
Monthly  housing  assistance  payment. 
Section  186  estabhshes  the  amount  of 
the  monthly  subsidy  payment  to  be 
provided  by  the  HA  to  the  eligible 
family.  Under  the  statutory  formula,  the 
amount  of  the  subsidy  is  the  lesser  of: 
(1)  the  Existing  Housing  FMR  for  the 
family  unit  size  for  the  area  in  which 
the  homeownership  unit  is  located, 
minus  30  percent  of  the  family's 
monthly  ad)Gsted  income;  or  (2)  the 
family's  monthly  homeownership 
expenses  minus  10  percent  of  the 
family's  gross  monthly  income.  The 
proposed  rule  directs  the  HA  to  make 
the  monthly  assistsice  payment  directly 
to  the  family,  which  must  then  combine 
the  HA's  payment  with  its  own 
contribution  to  pay  both  the  mortgage 
and  utility  expenses. 

Furthermore,  in  determining  the 
monthly  housing  assisUnce  payment. 


HUD  has  decided  that  the  HA  will  use 
the  greater  of  the  Existing  Housing  FMR 
in  effect  »t  the  time  of  the  regular  re- 
examination for  the  area  in  which  the 
homeownership  unit  is  located,  or  the 
FMR  in  effect  for  the  area  in  which  the 
homeownership-unit  is  located  wHrh 
the  fanuly  initially  received 
homeownership  assistance  for  that  anit. 

Section  185  specifically  states  that  the 
HA  may  not  reduce  the  amount  of  the 
subsidy  payment  to  take  into  account 
the  family's  imputed  equity  in  the 
homeownership  unit  Thus,  section  185 
expressly  authorizes  the  HA  to  disregard 
the  normal  section  8  procedure  at  24 
CFR  §  813.106(b)(3)  for  taking  equity 
into  account  when  calculating  the 
amount  of  a  innily's  subsidy  payment. 

Neverthelesg.  section  185  also 
provides  that  upon  the  sale  of  tbe  unit, 
the  family  is  required  fd  repay  to  HUD 
from  the  net  sales  proceeds  the  amount 
of  additional  assistance  provided  to  the 
family  because  HUD  did  not  consider 
the  family's  equity  in  calculating  the 
monthly  assistance  payTnenf.  (See 
preamble  discussion  titled  "Sale  of 
homeownership  unit.") 

This  section  else  includes  a  provision 
that  states  that  any  mortgagee  accepting 
section  8  homeownership  certificate  or 
voucher  payments  from  a  family  or  an 
HA  under  the  homeownership  program 
thereby  agrees  to  comply  with  the 
responsibilities  of  a  mortgagee,  as  set 
forth  in  these  regulations.  "This 
provision  gives  notice  to  such 
mortgagees  that  they  are  subject  to 
certain  obli^tions  under  the 
homeownership  program  because  of 
their  acceptance  of  the  section  8 
subsidy. 

Section  982.635(eJ  clarifies  that 
housing  assistance  payments  may  only 
be  paid  on  behalf  of  the  family  for  the 
period  that  the  unit  is  occupied  by  the 
family. 

Section  982.635(f)  states  that  the  HA 
may  receive  the  ongoing  administrative 
fee  described  in  §982.15 1(c)  for  each 
month  that  a  homeownership  subsidy  is 
paid  on  behalf  of  the  family. 
— 982.636    Homeownership  Program: 

HA  periodic  unit  inspections;  HA 

remedies. 

This  section  requires  the  HA  to 
inspect  the  homeownership  unit  at  least 
annually,  and  at  other  Umes  as  needed, 
to  determine  if  the  ianiily  is  meeting  its 
obligation  to  maintain  the  imit  in 
accordance  with  the  HQS.  In  addition, 
the  section  provides  that  if  tbe  family 
fails  to  so  maiiOain  the  unit,  tbe  HQ 
must  take  prompt  and  vigorous  action  to 
enforce  tbe  family's  obligations,  which 
may  include  lemination  or  reduction  of 
the  housing  assistance  payment.  This 


provision  also  provides  that  the  HA 
must  not  make  any  housing  assistance 
payments  for  a  homeownership  unit 
that  fails  to  meet  the  HQS,  unless  the 
family  corrects  the  defect  within  the 
period  specified  by  the  HA  and  the  H^\ 
verifies  correction  of  the  defect(s). 
— §982.637    Homeownership  Program: 
Prohibition  on  use  of  additional 
homeownership  assistance. 
Section  185  prohibits  a  family 
receiving  section  8  assistance  under  the 
homeownership  program  from  receiving 
additional  assistance  under  other 
Federal  homeownership  programs,  as 
determined  by  HUD.  subsequent  to  the 
purchase  date  of  the  unit  (e.g..  mortgage 
principal  or  interest  rale  reductions). 
Assistance  under  other  Federal 
homeowner^p  programs  nwy  be  used, 
however,  for  pre-purchase  activities.  For 
instance,  assistance  under  other  federal 
homeownership  programs  could  be  used 
to  write  down  the  initial  purchase  price, 
to  complete  pre-purchase  rehabilitation, 
and  for  other  pre-purchase  activities. 

In  addition,  language  contained  in  the 
Senate  Committee  Report  to  the  HCD 
Act  of  1992  makes  clear  that  Congress 
also  intended  that  assistance  under  the 
section  8  homeownership  program 
could  be  used  to  purchase  homes  sold 
under  the  FHA  Property  Disposition 
(PD)  program,  or  properties  held  by  the 
Resolution  Trust  Corporation  (RTC)  and 
the  Federal  Deposit  Insurance 
Corporation  (FDIC).  The  Senate  also 
expressed  its  view  that  state  programs 
funded  from  the  proceeds  of  mortgage 
revenue  bonds  could  be  used  to  finance 
dwellings  being  purchased  with 
homeownership  assistance.  [See  S.  Rep. 
No.  332.  102d  Cong.,  2d  Sess.  61 
(1992).)  Accordingly,  the  Department 
has  included  in  this  proposed 
rulemaking  the  Senate's 
recommendations. 

The  Department  has  also  concluded 
that  section  8  homeownership 
assistance  may  be  used  in  conjunction 
with  an  unsubsidized  VA-  or  FmHA- 
guaranteed  loan.  HUD  believes  that 
these  programs  operate  in  a  manner  very 
similar  to  FHA  insurance.  Since 
unsubsidized  FHA  insurance  is 
expressly  permitted  by  section  185  to  be 
used  in  conjunction  with  section  8 
homeownership  assistarKe.  there 
apfjears  to  be  httle  basis  for  prc^ibiting 
unsubsidized  VA-  and  FmHA -guarantee 
assistance  as  well.  These  programs  will 
promote  the  availability  of  mortgage 
capital,  which  in  turn  will  help  to 
ensure  the  success  of  the  section  8 
homeownership  program. 

A  non-exclusive  statutory  listing  of 
Federal  homeowneiship  programs  that 
are  included  under  the  post-purchase 
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iwnership  Program: 
Ition  of  assistance. 

I  that  a  family  will 
Jtically  from  the 
ship  program 


prohibition  include  assistance  under  the 
HOME  Investment  Partnerships  Act,  the 
Homeownership  an<^  Opportunity 
Through  HOPE  Act,  Emergency  Low 
Income  Housing  Preservation  Act  of 
1987,  fmancial  assistance  provided  by 
the  Farmers  Home  Administration 
pursuant  to  section  ^02  of  the  Housing 
Act  of  1949. 

—§982.638    Home 
Automatic  terming 

This  section  state 
be  terminated  autor 
sectioiv  8  homeowne 
when  six  months  ha^'e  elapsed  from  the 
date  of  the  last  hous^g  assistance 
payment  because  assistance  payments 
are  no  longer  neces»  iry  (i.e.,  10  percent 
of  the  family's  montl  ily  gross  income 
equals  or  exceeds  th(!  monthly 
homeownership  exp  ;nses,  or  when  the 
first  mortgage  is  paic  off.  (The  proposed 
rule  defines  "mortga  ;e"  as  a  first  lien  to 
secure  the  unpaid  pi  rchase  price  of  real 
estate  under  the  laws  i  of  the  jurisdiction 
where  the  property  l;  located.  Other 
mortgages  assumed  I  y  the  family,  home 
equity  loans  and  cas  i-out  refinancings 
are  not  covered  by  th  e  homeownership 
program,  since  the  p  ogram  is  intended 
to  enable  families  to  lecome 
homeowners,  and  nc  t  to  subsidize 
families  that  have  rel  ired  the  debt 
incurred  to  initially  |  )urchase  the  unit.) 

— §982.639    Homeownership  Program: 
Termination  of  ass  stance  for 
mortgage  default. 

Section  982.639  sp  ecifies  the 
procedures  to  be  foil  )wed  when  a 
family  that  is  compljing  with  its 
obligations  under  the  section  8  program 
(including  requiremc  nts  for  continued 
assistance  under  the  lomeownership 
program)  defaults  on  its  mortgage  for  the 
homeownership  unit,  This  section  of  the 
proposed  rule  also  s€  ts  forth  the 
obligations  of  the  ma  rtgagee  and  the  HA 
in  the  event  of  a  defa  alt  on  the 
mortgage,  and  descri  )es  the  conditions 
under  which  section  8  rental  assistance 
on  behalf  of  the  fami  y  may  be 
reinstated. 

Specifically,  the  pioposed  rule 
provides  that  a  mortj  agee  must  inform 
the  HA  in  writing  if  t  le  family  defaults. 
FHA-insured  mortgai  iees  are  also 
required  to  comply  m  ith  the 
requirements  govemi  ng  assignment  of 
FHA-insured  mortga]  es  to  HUD  before 
proceeding  to  acquin  the  property 
through  foreclosure  c  r  deed  in  lieu  of 
foreclosure.  Consequmtly,  the  proposed 
rule  requires  a  FHA-insured  mortgagee 
to  inform  the  HA  in  \  mting  as  to 
whether  the  family  h  is  elected  to 
participate  in,  and  has  qualified  for,  the 
HUD  Assignment  Program. 


If  an  HA  receives  notice  from  a  FHA- 
insured  mortgagee  that  a  family  has 
defaulted  on  its  mortgage,  the  HA  must 
await  notice  from  the  mortgagee  as  to 
whether  the  family  has  elected  to 
participate  in,  and  has  qualified  for.  the 
HUD  Assignment  Program.  If  the 
mortgagee  notifies  the  HA  that  the 
family  has  so  elected  and  qualified 
under  the  Assignment  Program,  the  HA 
must  discontinue  further  termination 
action  related  to  the  default  against  the 
family. 

However,  if  the  HA  receives  written 
notice  from  the  mortgagee  that  a  family 
has  defaulted  on  a  FHA-insured 
mortgage  and  has  elected  not  to 
participate  in,  or  has  failed  to  qualify 
for,  the  HUD  Assignment  Program,  the 
HA  must  take  steps  to  terminate 
promptly  homeownership  assistance  on 
behalf  of  the  family. 

Similarly,  if  the  HA  determines  that 
the  family  has  defaulted  on  a  non-FHA 
mortgage  (i.e.,  a  mortgage  that  is  not 
eligible  under  the  FHA  Insured 
Assignment  Program),  it  must  also  take 
steps  to  terminate  promptly 
homeownership  assistance  on  behalf  of 
the  family. 

In  terminating  assistance  on  behalf  of 
a  family  receiving  assistance  under  the 
homeownership  program,  the  HA  is 
required  generally  to  follow  the  same 
procedures  proposed  under  the  section 
8  unified  rule.  In  a  number  of  instances, 
however,  this  proposed  rule  would 
supplement  or  modify  those 
requirements. 

For  example,  before  terminating 
assistance,  the  HA  must  send  to  the 
family  and  the  mortgagee  the  required 
notice  of  termination  of  assistance 
under  the  section  8  unified  rule  [see 
§  982.553(c)).  However,  in  cases  where 
the  HA  is  terminating  assistance 
because  of  a  mortgage  default,  the  HA 
must  include  in  that  notice  a  statement 
that  the  family  can  move  from  the 
homeownership  unit  and  receive 
section  8  rental  certificate  or  voucher 
assistance  if  the  family:  (1)  transfers  to 
the  mortgagee  (or  HUD,  if  applicable) 
marketable  title  to  the  dwelling  in  lieu 
of  foreclosure  within  the  period 
established  or  approved  by  HUD;  |2) 
moves  from  the  dwelling  within  a 
specified  time  period;  and  (3)  agrees 
that  any  amounts  the  family  is  required 
to  pay  to  reimburse  the  FSS  escrow 
account  for  funds  obtained  pursuant  to 
§  982.634  may  be  deducted  by  the  HA 
from  the  assistance  payment  otherwise 
payable  on  behalf  of  the  family. 

The  HA  must  also  inform  the  family 
that  section  8  assistance  on  behalf  of  the 
family  will  be  terminated  unless  the 
family  can  demonstrate  within  a 
specified  period  of  time  that  it  has 


complied  with  the  conditions  for 
resumption  of  section  8  rental  certificate 
or  voucher  assistance.  As  noted,  this 
would  require  the  family  to  demonstrate 
that  it  has  conveyed  title  to  the  property 
either  to  the  mortgagee  or  to  HUD,  and 
has  certified  that  it  will  move  from  the 
homeownership  unit  within  the  time 
period  established  by  the  HA,  and  will 
pay  a  higher  contribution  toward  the 
monthly  rental  payment  until  such  time 
as  the  FSS  escrow  account  is  completely 
reimbursed  for  amounts  expended  by 
the  family  pursuant  to  §  982.634.  If  the 
family  is  unable  or  unwiUing  to  comply 
with  all  of  these  requirements,  the  HA 
must  terminate  promptly  section  8     - 
assistance  on  behalf  of  the  family. 

HUD  notes  that  while  section  185  sets 
forth  the  conditions  for  the  resumption 
of  section  8  rental  assistance  on  behalf 
of  a  family  that  has  defaulted  on  a  FHA- 
insured  mortgage,  it  does  not  identify 
the  conditions  under  which  assistance 
should  be  reinstated  on  behaM  of  a 
family  that  has  defaulted  on  a  non-FHA 
mortgage.  In  this  proposed  rule,  HUD 
has  decided  to  employ  the  same 
conditions  for  the  resumption  of  section" 
8  rental  assistance,  regardless  of  the 
type  of  mortgage.  The  public  is  invited 
to  comment  on  whether  this  decision 
might  pose  problems  for  mortgagees. 
.  and  to  suggest  possible  alternative 
courses  of  action. 

In  addition,  the  Department  has 
decided  not  to  specify  in  this  proposed 
rule  the  time  period  in  which  the  family 
must  move  from  the  homeownership 
unit  to  be  eligible  to  receive  section  8 
rental  assistance  payments.  HUD 
believes  that  this  determination  is  best 
left  to  the  HA  to  decide  on  a  case-by- 
case  basis. 

Finally,  the  proposed  rule  specifies 
that  if  HUD  accepts  assignment  of  a 
FHA-insured  mortgage,  and  the  family 
subsequently  defaults  in  making 
payments  under  the  HUI>-he)d 
mortgage,  HUD  will  assume  the 
responsibilities  of  a  mortgagee  by 
notifying  the  HA  of  the  famiJy's  default 
under  the  mortgage. 
— §982.640    Homeownership  Program: 

Effect  of  default  on  subsequent 

purchases. 

The  proposed  rule  tracks  the  language 
of  section  185  in  providing  that  a  family 
that  receives  homeownership  assistance. ' 
under  tfre  homeownership  program,  and 
that  subsequently  defaults  on  its 
mortgage,  is  precluded  from  receiving 
homeownership  assistance  for  another 
unit  owned  by.one  or  more  members  of 
the  family.  This  prohibition  extends 
beyond  the  three-year  time  period 
required  to  establish  eligibility  as  a 
"first-time  homebuver,"  and 
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permanently  disqualifies  such  a  family  asi 

from  participating  in  the  thi 

homeownership  program.  In  addition,  scl 

the  family  will  be  required  to  reimburse 

the  FSS  escrow  account  for  all  amounts  co 

that  it  obtained  pursuant  to  §  982.634,  §  £ 

and  to  forfeit  any  remaining  FSS  escrow  eq 

account  balance.  (See  §982.634.)  by 

— §  982.641    Homeownership  Program:  (A 

Sale  of  homeownership  unit;  ful 

recapture.  Once  a  family  that  has  mi 

received  assistance  payments  under  De 

the  homeownership  program  sells  the  thi 

homeownership  unit,  it  is  required  to  th« 

repay  to  the  HA  the  amount  of  th« 

additional  assistance jjaid  to  or  on  wi 

behalf  of  the  eligible  family  because  bu 

the  HA  did  not  take  into  account  the 

value  of  the  family's  equity  in  the  far 

homeownership  unit  for  purposes  of  mi 

calculating  the  monthly  assistance  at  I 

payment.  mc 

The  amount  of  "additional    .  am 

assistance"  to  be  recaptured  by  the  HA  tin 

"is  based  upon  the  amount  that  the  HA  sel 

disregarded  under  §  813.106Cb)(3)  when  ma 

it  calculated  the  amount  of  the  subsidy  sal 

payment,  and  which  was  secured  by  a  (eq 

second  mortgage  on  the  property.  When  pa; 

the  family  sells  the  homeownership  ad« 

unit  the  HA  will  obtain  at  settlement  ini 

the  amount  due  under  the  recaprture  tw( 

provision  and  release  the  second  Th 

mortgage.  The  recaptured  amount  may  sav 

be  used  by  the  HA  as  program  receipts  in  ( 

under  the  Consolidated  ACC.  div 

This  section  also  explains  how  to  pas 

calculate  the  value  of  the  family's  equity  sin 

in  the  homeownership  unit  for  purposes  the 

of  determining  the  recapture  amount.  nui 

The  recapture  amount  is  the  lesser  of:  (1)  ow 

the  net  sales  proceeds;  or  (2)  the  amount  x  A 

of  family  contribution  not  paid  during  x  3i 

the  ownership  period  that  would  have  1 

been  paid  if  the  equity  in  the  home  had  ma 

been  treated  as  an  asset  with  income  anc 

imputed  to  that  asset  (referred  to  in  this  val 

proposed  rule  as  "imputed  amount  of  fan: 

family  contribution  for  assets").  The  unc 

recapture  amount  is  not  automatically  circ 

the  imputed  amount  of  family  Th( 

contribution  for  assets  because  the  calc 

statute  directs  HUD  to  recapture  the  A 
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permanently  disqualiHes  such  a  family 
from  participating  in  the 
homeownership  program.  In  addition, 
the  family  will  be  required  to  reimburse 
the  FSS  escrow  account  for  all  amounts 
that  it  obtained  pursuant  to  §982.634. 
and  to  forfeit  any  remaining  FSS  escrow 
account  balance.  (See  §  982.634.) 
— §  982.641    Homeownership  Program: 
Sale  of  homeownership  unit; 
recapture.  Once  a  family  that  has 
received  assistance  payments  under 
the  homeownership  program  sells  the 
homeownership  unit,  it  is  required  to 
repay  to  the  HA  the  amount  of 
additional  assistance  jjaid  to  or  on 
behalf  of  the  eligible  family  because 
the  HA  did  not  take  into  accoimt  the 
■  value  of  the  family's  equity  in  the 
homeownership  unit  for  purposes  of 
calculating  the  monthly  assistance 
payment. 

The  amount  of  "additional    . 
assistance"  to  be  recaptured  by  the  HA 
is  based  upon  the  amount  that  the  HA 
disregarded  under  §  813.106(b)(3)  when 
it  calculated  the  amount  of  the  subsidy 
payment,  and  which  was  secured  by  a 
second  mortgage  on  the  property.  When 
the  family  sells  the  homeownership 
unit,  the  HA  will  obtain  at  settlement 
the  amount  due  under  the  recapture 
provision  and  release  the  second 
mortgage.  The  recaptured  amount  may 
be  used  by  the  HA  as  program  receipts 
under  the  Consolidated  ACC. 

This  section  also  explains  how  to 
calculate  the  value  of  the  family's  equity 
in  the  homeownership  unit  for  purposes 
of  determining  the  recapture  amount. 
The  recapture  amount  is  the  lesser  of:  (1) 
the  net  sales  proceeds;  or  (2)  the  amount 
of  family  contribution  not  paid  during 
the  ownership  period  that  would  have 
been  paid  if  the  equity  in  the  home  had 
been  treated  as  an  asset  with  income 
imputed  to  that  asset  (referred  to  in  this 
proposed  rule  as  "imputed  amount  of 
family  contribution  for  assets").  The 
recapture  amount  is  not  automatically 
the  imputed  amount  of  family 
contribution  for  assets  because  the 
statute  directs  HUD  to  recapture  the 
amount  from  the  net  sales  proceeds. 
Therefore,  the  amount  recaptured  can 
never  exceed  the  net  sales  proceeds. 
However,  as  noted  earlier,  if  for  any    i 
reason  there  are  insufficient  cash      "  ' 
proceeds  generated  at  the  time  of  sale  to 
repay  the  HA  the  full  recapture  amount, 
the  HA  may  elect  to  recover  this  amount 
from  any  future  section  8  rental 


assistance  payments  paid  on  behalf  of 
the  family,  in  accordance  with  a 
schedule  established  by  the  HA. 

The  term  "imputed  amount  of  family 
contribution  for  assets"  is  defined  in 
§  982.630  as  being  equal  to  the  average 
equity  in  the  property  (AE),  multiplied 
by  the  average  passbook  savings  rate 
(APSR),  multiplied  by  the  number  of 
full  years  of  family  ownership, 
multiplied  by  30  percent.  The 
Department  believes  that  calculating 
this  amount  based  on  equity  at  the  times 
the  family  buys  and  sells  the  unit,  and 
the  interest  rate  in  effect  at  those  times, 
will  involve  a  much  simpler  and  less 
burdensome  procedure. 

To  calculate  the  imputed  amount  of 
family  contribution  for  assets,  the  HA 
must  record  the  first  year  market  value 
at  the  time  of  the  purchase  less  the 
mortgage  amount  (initial  equity  amount) 
and  the  passbook  savings  rate  at  the 
time  of  the  purchase.  When  the  family 
sells  the  unit,  the  HA  determines  the 
market  value  of  the  unit  at  the  time  of 
sale  less  the  unpaid  mortgage  debt 
(equity  at  time  of  sale),  and  the  current 
passbook  savings  rate.  The  HA  then 
adds  the  equity  at  time  of  sale  to  the 
initial  equity  amount,  and  divides  by 
two  to  come  up  with  the  average  equity. 
The  HA  then  adds  the  current  passbook 
savings  rate  to  the  passbook  savings  rate 
in  effect  at  the  time  of  the  purchase,  and 
divides  by  two  to  calculate  the  average 
passbook  savings  rate.  The  HA  then 
simply  multiplies  the  average  equity  by 
the  average  passbook  savings  rate  by  the 
number  of  full  years  of  family 
ovmership  by  30  percent.  (That  is.  AE 
X  APSR  X  #  of  full  years  of  ownership 
X  30%.) 

The  proposed  rule  uses  the  estimated 
market  value,  rather  than  the  purchase 
and  selling  prices,  to  capture  the  actual 
value  of  the  asset  and  to  prevent 
families  from  either  giving  away  or 
imder-pricing  the  house  as  a  way  of 
circumventing  the  recapture  provision. 
The  following  example  illustrates  this 
calculation. 

A  family  purchases  a  home  worth 
$50,000  in  January  1994  and  sells  the 
house  after  10  full  years  in  April  2004. 
The  estimated  market  value  of  the  house 
in  2004  is  $60,000.  and  the  mortgage 
debt  balance  is  $40,000.  The  passbook 
savings  rates  in  1994  and  2004 
respectively  were  3  percent  and  5 
percent.  The  family  assumed  a  mortgage 
debt  of  $45,000  at  the  time  of  purchase. 


When  the  family  purchases  the  house, 
the  HA  takes  the  market  value  of  the 
house  and  subtracts  the  mortgage  debt 
(i.e.,  $50,000-$45,000)  and  records  the 
initial  equity  amount  ($5,000).  Ten 
years  later,  the  family  sells  the  house. 
The  HA  takes  the  current  market  value 
and  subtracts  the  outstanding  mortgage 
debt  at  the  time  of  sale  ($60,000- 
$40,000)  to  determine  the  equity  at  the 
time  of  sale  ($20,000).  The  HA 
calculates  the  average  equity 
($5.000+$20.000h-2=$12.500)  and  the 
average  passbook  savings  rate 
(3%+5%+2=4%),  and  then  multiplies 
the  average  equity  x  the  average 
passbook  savings  rate  x  number  of  full 
years  of  family  ownership  x  30  percent 
($12,500x4%xl0x30%)  to  determine  the 
recapture  amount  ($1500).  Thus,  in  this 
example,  the  recapture  amount  is 
$1,500,  since  this  amount  is  less  than 
the  net  sales  proceeds  of  $10,000. 

D.  Amendments  to  24  CFR  part  984— 
Section  8  FSS  Program.— §984.305  FSS 
Account.  Section  984.305  is  being 
amended  to  implement  section  185(b)  of 
the  HCD  Act,  which  provides  that  if  an 
HA  elects  to  implement  a 
homeownership  program,  the  family 
may  use  up  to  50  percent  of  the  amount 
in  its  FSS  escrow  account  for  a  down 
payment  on  the  homeownership  unit. 
This  section  also  provides  that  after  the 
family  purchases  the  homeownership 
unit,  the  family  may  use  any  amounts 
remaining  in  its  FSS  escrow  account  to 
cover  the  major  repair  and  replacement 
needs  of  the  unit.  If  the  family  defaults 
on  the  mortgage,  it  must  reimburse  the 
FSS  escrow  account  for  all  amounts 
expended  from  the  account  pursuant  to 
§  982.634  by  agreeing  to  a  reduced 
section  8  rental  subsidy  paid  by  the  HA 
on  behalf  of  the  family,  and  by  paying 
a  higher  tenant  contribution  toward  its 
monthly  section  8  rental  payment  in 
accordance  with  a  schedule  established 
by  the  HA.  In  addition,  any  remaining 
amounts  in  its  FSS  escrow  account  will 
be  recaptured. 

IV.  Other  Matters 

The  information  collection 
requirements  for  the  section  8 
Homeownership  Program  have  been 
submitted  to  0MB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Information  on 
these  requirements  is  provided  as 
follows: 
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Description 


HomeownersMp  voutthers  and  certiticates 
Request  tor  authorization  to  purchase  uril 

Stotonicnt  ol  (amity  responsiNlities 

Mortgagee  complanQe  tetter 

Request  to  dra«Htown  FSS  escrow  (unds  . 
Mortgagee  nodficatiofi  ot  default 


Total  Burden  Hours 


Number  o< 
respondents 


2.500  PHAs 

tO^SOO 

7,500 

7,500 

1,875 

375 


Responses 

per  f»- 

spondettf 


Totat  annual 
responses 


17,600 

10,500 

7.500 

7j500 

1,875 

375 


Hours  per 
response 


0.08 
0.08 
0.25 
0.08 
0.26 
0.08 


Total  hours 


1,400 
840 

137& 
600 

470 

30 


5,215 


Regulatory  ref- 
erence 


982.632(b) 
982.632(c) 
982.632(e) 
982£32(h) 
982.634(b) 
982.639(a) 


NEPA.  A  Findin  5  of  No  Significant 
Impact  with  respe<  t  to  the  environment 
has  been  made  in  t  ccordance  with  HUD 
regulations  at  24  (^^  part  50  that 
implement  section:  102(2)(C)  of  the 
NationaJ  Environmental  Policy  Act  of 
1969,  42  U.S.C  4332.  The  Finding  of  No 
Significant  Impact  [is  available  for  public 
inspection  and  cojiying  during  regular 
business  hours  (7:30  ajn.  to  5:00  p.m. 
weekdays)  in  the  Office  of  the  Rules 
Docket  Qerk,  Room  10276. 451  Seventh 
Street.  S.W.,  Washington,  DC  20410. 

Executive  Order  12866.  This  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  1^866  as  a  significant 
regulatory  action.  Any  changes  made  in 
this  proposed  nile  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  Qffice  of  HUD's  Rules 
Docket  Clerk,  rooni  10276.  451  Seventh 
Street  SW.,  Washington,  DC 

Semiannual  Agenda.  This  proposed 
rale  was  listed  as  seqiience  number 
1686  in  the  Departfient's  Semiannual 
Regulatory  Agendai  published  on  April 
25. 1994  (59  FR  20424,  20469)  under 
Executive  Order  12866  and  the 
Regulatory  Flexibiity  Act. 

Repdatory  Flexibility  Act.  Under  5 
U.S.C  605(b)  (the  Regulatory  Flexibibty 
Act),  the  undersigned  hereby  certifies 
that  this  proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  numben  of  small  entities. 
The  proposed  rule  does  not  purport  to 
fund  a  new  program  of  rental  assistance, 
but  rather  adds  an  tddiyonal  use  to 
those  already  authorized  under  the 
section  8  rental  ceriificate  and  voucher 
programs.  Hence,  HUD  does  not 
anticipate  a  signifi()ant  economic  impact 
on  small  entities  siiice  the  amount  of 
funding  under  the  iection  8  rental 
certificate  and  voucher  program  will 
remain  constant. 

Anti-lobbying  provisions.  On  February 
26. 1990,  the  Depaitment  published  an 
interim  rule  (24  CFR  part  87)  advising 
recipients  and  subrecipients  of  Federal 
contracts,  grants,  cooperative 
agreements  and  loatis  of  a  new 


prohibition  recently  mandated  by 
(Congress.  Section  319  of  the  Department 
of  the  Interior  Appropriations  Act  (Pub. 
L.  101-121.  approved  October  23. 1989) 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
interim  rule  generally  prohibits  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  In 
addition,  the  recipient  must  also  file  a 
disclosure  if  it  has  made  or  has  agreed 
to  make  any  payment  with 
nonappropriated  funds  that  would  be 
prohibited,  if  paid  with  appropriated 
funds.  These  requirements  do  not  apply 
to  IHAs  organized  under  tribal  law. 

The  certification  and  disclosure 
requirements  apply  to  all  grants  in 
excess  of  $100,000.  All  potential 
grantees  are  required  to  submit  the 
certification,  and  to  make  the  required 
disclosure  if  the  grant  amount  exceeds 
$100,000.  Potential  grantees  should 
refer  to  24  CFR  part  87  for  the  language 
for  the  certification  and  disclosiu*.  The 
law  provides  substantial  monetary 
penalties  for  failure  to  file  the  required 
certification  or  disclosure. 

Executive  Order  12612.  Federalism. 
This  proposed  rule  has  been  developed 
in  accordance  with  Executive  Order 
12612,  Federalism,  and  determined  by 
the  General  Counsel  not  to  have 
substantial,  direct  effects  on  PHAs.  The 
section  8  homeownership  program 
authorizes  the  use  of  section  8  rental 
certificates  and  vouchers  to  be  used  for 
homeownership  purposes,  but  does  not 
allocate  additional  funding  for  such 
purposes.  The  new  program  is 
consistent  with  federalism  principles.  In 
addition,  since  the  changes  in  this 
proposed  rule  relate  solely  to  the 
establishment  of  an  alternative  use  of 
section  8  rental  certificates  and 
vouchers,  the  pro]x>sed  rule  lacks  the 
direct  and  substantial  effects  on  PHAs 


required  for  a  policy  with  federalism 
implications  under  the  Order. 

Executive  Order  12606,  the  Family. 
This  proposed  rule  has  been  developed 
in  accordance  with  Executive  Order 
1 2606,  the  Family.  The  proposed  rule 
does  have  the  potential  for  significant 
positive  impact  on  family  formation, 
maintenance,  and  general  well-being, 
since  its  effect  will  be  to  increase 
homeownership  opportunities  for  low . 
income  femilies,  which  can  be  expected 
to  yield  numerous  benefits,  such  as 
increased  opportimities  for  affordable 
homeownership,  strengthened  family 
ties  to  the  community,  and  increased 
personal  empowerment. 

Catalog  of  Domestic  Assistance 
Numbers.  The  Catalog  of  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  proposed  rule  are 
14.146. 14.147, 14.850, 14.851, 14.852, 
and  15.141. 

List  of  Subjects 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  982 

Grant  programs — housing  and 
community  development.  Housing,  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  984 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  * 

For  the  reasons  set  forth  in  the 
preamble,  24  CFR  parts  203  and  984 
would  be  amended  and  24  CFR  part 
982,  as  it  was  proposed  in  the  Federal 
Register  on  February  24, 1993  (58  FR 
11292),  would  be  further  amended,  as 
follows: 


Federal  Register  /  Vol. 


PART  203-SINGLE  FAMILY 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
Part  203  would  continue  to  read  as 
follows:  . 

Authority:  12  U.S.C.  1709, 1710. 1715b;  42 
U.S.C.  3535(d).  In  addition,  subpart  C  is  also 
issued  under  12  U.S.C  1715u. 

2.  Section  203.259a  would  be 
amended  by  redesignating  paragraph  (c) 
as  paragraph  (d),  and  by  adding  a  new 
paragraph  (c),  to  read  as  follows:        i 

§  203.259a    Scope.  - 1  .- 

•        •        *        *        * 

(c)  The  Commissioner  shall  charge  an 
up-f^nt  MIP  pursuant  to  §§  203.284  or 
203.285  for  any  mortgage  that  is  insured 
in  connection  with  section  8  assistance 
provided  under  the  undesignated 
subheading  in  24  CFR  Part  982.  Subpart 
M,  entitled,  "Homeownership 
Program,"  if  the  mortgage  would  have 
been  an  obligation  of  the  Mutual 
Mortgage  Insurance  Fund  in  the  absence 
of  section  8  assistance.  i 


3.  Section  203.284  would  be  amended 
by  revising  paragraph  (a)  introductory 
text  and  paragraph  (b)  introductory  text, 
to  read  as  follows: 

§  203.284    Calculation  of  up-front  and 
annual  MIP  on  or  after  July  1, 1991.  i 

•        *"•*•  ' 

(a)  Permanent  provisions.  Any 
mortgage  executed  on  or  after  October  1, 
1994  that  is  an  obligation  of  the  Mutual 
Mortgage  Insurance  Fund,  or  that  is  an 
obligation  of  the  General  Insurance 
Fund  and  insured  in  connection  with 
section  8  assistance  provided  under  the 
undesignated  subheading  in  24  C3FR  part 
982,  Subpart  M,  entitled, 
"Homeownership  Program,"  shall  be 
subject  to  the  following  requirements: 


(b)  Transition  provisions.  Mortgage 
insurance  premiums  on  mortgages 
executed  during  fiscal  years  1991 
through  1994  that  are  obligations  of  the 
Mutual  Mortgage  Insurance  Fund,  or 
that  are  an  obligation  of  the  CJeneral 
Insurance  Fund  and  insured  in 
connection  with  section  8  assistance 
provided  under  the  undesignated 
subheading  in  24  CFR  Part  982,  Subpart 
M,  entitled,  "Homeownership 
Program,"  shall  be  subject  to  the 
following  requirements: 
•        •        *        »        • 

4.  Section  203.285  would  be  amended 
by  revising  the  first  sentence  of 
paragraph  (a),  to  read  as  follows: 
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PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFk 
Part  203  would  continue  to  read  as 
follows:  .  [ 

Authority:  12  U.S.C.  1709, 1710, 1715b;  42 
U.S.C.  3535(d).  In  addition,  subpart  C  is  also 
issued  under  12  U.S.C.  1715u. 

2.  Section  203.259a  would  be 
amended  by  redesignating  paragraph  (c) 
as  paragraph  (d),  and  by  adding  a  new 
paragraph  (c),  to  read  as  follows:        > 

§ 203.259a    Scope.  -|.- 

***** 

(c)  The  Commissioner  shall  charge  an 
up- front  MIP  pursuant  to  §§  203.284  or 
203.285  for  any  mortgage  that  is  insured 
in  connection  with  section  8  assistance 
provided  under  the  imdesignated 
subheading  in  24  CFR  Part  982,  Subpart 
M,  entitled,  "Homeownership 
Program,"  if  the  mortgage  would  have 
been  an  obligation  of  the  Mutual 
Mortgage  Insurance  Fund  in  the  absence 
of  section  8  assistance. 


3.  Section  203.284  would  be  amended 
by  revising  paragraph  (a)  introductory 
text  and  paragraph  (b)  introductory  text, 
to  read  as  follows: 

§  203.284    Calculation  of  up-front  and 
annual  MIP  on  or  after  July  1, 1991. 

*  *        •        *        • 

(a)  Permanent  provisions.  Any         ' 
mortgage  executed  on  or  after  October  1, 
1994  that  is  an  obligation  of  the  Mutual 
Mortgage  Insurance  Fund,  or  that  is  an 
obligation  of  the  General  Insurance 
Fund  and  insured  in  connection  with 
section  8  assistance  provided  under  the 
undesignated  subheading  in  24  CFR  part 
982,  Subpart  M,  entitled, 
"HomeowTiership  Program,"  shall  be 
subject  to  the  following  requirements: 

•  *        *        •        • 

(b)  Transition  provisions.  Mortgage 
insurance  premiums  on  mortgages 
executed  during  fiscal  years  1991 
through  1994  that  are  obligations  of  the 
Mutual  Mortgage  Insurance  Fund,  or 
that  are  an  obligation  of  the  General 
Insurance  Fund  and  insured  in 
connection  with  section  8  assistance 
provided  under  the  undesignated 
subheading  in  24  CFR  Part  982,  Subpart 
M,  entitled,  "Homeowmership 
Program,"  shall  be  subject  to  the 
following  requirements:  I 

4.  Section  203.285  would  be  amended 
by  revising  the  first  sentence  of 
paragraph  (a),  to  read  as  follows; 


§  203^85    Fifteen-year  mortgages: 
calculation  of  up-front  and  annual  MIP  on  or 
after  December  26. 1992. 

(a)  Up  Front  Any  mortgage  for  a  term 
of  15  or  fewer  years  executed  on  or  after 
December  26, 1992  that  is  an  obUgation 
of  the  Mutual  Mortgage  Insurance  Fund, 
or  that  is  an  obligation  of  the  General 
Insurance  Fund  and  insured  in 
connection  with  section  8  assistance 
provided  under  the  undesignated 
subheading  in  24  CFR  part  982,  Subpart 
M,  entitled,  "Homeowrnership 
Program,"  shall  be  subject  to  a  single 
up-front  premium  payment,  established 
and  collected  by  the  Commissioner  in 
an  amount  equal  to  2.0  percent  of  the 
amount  of  the  original  insured  principal 
obligation  of  the  mortgage.  •  •  • 
*        *        *        *        • 

5.  Section  203.391  would  be  amended 
by  adding  at  the  end  of  the  section  a 
new  sentence,  to  read  as  follows: 

§  203.391    Title  objection  waiver  with 
reduced  insurance  benefits. 

*  *  *In  such  instances,  the  claim  will 
be  paid  if  the  mortgagee  agrees  to  accept 
a  reduction  in  insurance  benefits 
considered  adequate  by  the 
Commissioner  to  compensate  for  any 
anticipated  loss  to  the  appropriate 
insurance  fund  as  a  result  of  the 
existence  of  the  title  condition  at  the 
time  of  claim. 

6.  A  new  §  203.559  would  be  added 
to  the  end  of  the  undesignated  center 
heading  "GENERAL  REQUIREMENTS", 
to  read  as  follows: 

§  203.559    Responsibilities  of  FHA-lnsured 
mortgagees  accepting  section  8  tenant- 
based  assistance. 

A  mortgagee  accepting  assistance 
payments  irom  a  public  housing  agency , 
or  Indian  housing  authority  under  a 
mortgage  insured  in  connection  with 
section  8  assistance  provided  under  the 
undesignated  subheading  in  24  CFR  Part 
982,  Subpart  M  ("Homeowmership 
Program")  thereby  agrees  to  comply 
with  all  of  the  responsibilities  of  a 
mortgagee,  as  set  forth  in  that 
subheading. 

PART  982— SECTION  8  TENANT- 
BASED  ASSISTANCE:  UNIFIED  RULE 
FOR  TENANT-BASED  ASSISTANCE 
UNDER  THE  SECTION  8  RENTAL 
CERTIFICATE  PROGRAM  AND  THE 
SECTION  8  RENTAL  VOUCHER 
PROGRAM 

7.  The  authority  citation  for  24  CFR 
Part  982  would  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
and  3535(d). 


8.  Section  982.52  would  be  amended 
by  adding  a  new  paragraph  (d),  to  read 
as  follows: 

§982.52    HUD  requirenrwnts. 

***** 

(d)  For  the  homeownership  program 
under  Subpart  M  of  this  part.  HUD  must 
comply  with  24  CFR  part  50  (Protection 
and  Enhancement  of  Environmental 
Quality).  HAs  shall  supply  HUD  with 
environmental  threshold  data  to  assist 
HUD  in  complying  with  applicable 
Federal  environmental  laws  and 
authorities  listed  in  24  CFR  §  50.4. 

9.  Section  982.552  would  be  amended 
by  revising  paragraphs  (b)  introductory 
text  and  (b)(1).  to  read  as  follows: 

§  982.552    HA  denial  or  termination  of 
assistance  for  family. 

*  •        •        •        * 

(b)  Grounds  for  denial  or  termination 
of  assistance.  The  HA  may  at  any  time 
deny  or  terminate  program  assistance 
for  a  family  for  any  of  the  following 
grounds: 

(1)  If  the  family  has  violated  any 
family  obligations  under  the  program 
[see  §  982.551  and,  for  the  section  8 
homeownership  program  under  subpart 
M  of  this  part,  see  also  §§  982.631 
through  982.633). 

*  •        •        *        • 

10-11.  Subpart  M  would  be  amended 
by  adding  at  the  end  a  new 
undesignated  center  heading  entitled, 
"Homeownership  Program"  and  under 
it  sections  §§982.629  through  982.641. 
to  read  as  follows: 

Subpart  M— Special  Housing  Types 


Homeownership  Program 

982.629  Homeownership  Program:  Purpose, 
implementation  and  applicability. 

982.630  Honjeownership  l*rograin: 
Defmitions. 

982.631  Homeownership  Program:  Initial 
family  eligibility. 

982.632  Homeownership  Program:  Actions 
after  an  HA  determines  that  an  interested 
family  is  eligible  for  the  homeownership 
program. 

982.633  Homeownership  Program: 
Continued  assistance  requirements. 

962.634  Homeownership  Program:  Use  of 
Family  Self  Sufficiency  escrow  account. 

982.635  Homeownership  Program:  Monthly 
housing  assistance  pa>Tnent 

982.636  HA  periodic  unit  inspections;  HA 
remedies. 

982.637  Homeownership  Program: 
Prohibition  on  use  of  additional 
homeo\%nnership  assistance. 

982.638  Homeownership  Program: 
Automatic  termination  of  assistance. 

982.639  Homeownership  Program: 
Termination  of  assistance  for  mortgage 
default. 
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982.640  Homeo%imerahip  Program:  Effect  of 
default  on  subsequent  purchases. 

982.641  Homeownership  Program:  Sale  of 
bomeownership  unit;  recapture. 

Subpart  M— Special  Housing  Types 

•       •       •       •]      • 

Honraownerslilp  PtOQtiun 

%  9S2JSS9    Homeownership  Program: 
Purpose,  lmplem«ntation  and  applicability. 

(a)  Purpose.  Tha  purpose  of  the 
section  8  homeowpership  program  is  to 
provide  homeown^rship  opportvmities 
for  low-income  foik^ilies.  In  lieu  of 
providing  rental  subsidies  to  landlords, 
the  monthly  section  8  certificate  or 
voucher  bousing  assistance  payments, 
as  detomined  under  this  section,  will 
be  used  to  enable  #ligible  femilies  to 
purchase  a  homeownership  unit  owned 
oy  (Hie  or  more  tupily  members. 

(b)  bnplementa^n.  implemoitation 
of  the  honMOwn««hip  program  is 
mandatory  for  HA$  administering 
certificate  and  voucher  programs. 
Participation  by  families  in  the 
homeownership  program  is  at  the  sole 
option  of  the  fami^  and  is  restricted  to 
those  families  that  meet  the  initial 
eligibility  criteria  and  other 
requirements  for  homeownership 
assistance.  HAs  must  inform  families  of 
the  bonraownershj|)  option  during  the 
briefing,  or  no  later  than  the  next 
regularly  scheduled  recertificatioo  for 
participants  and  families  that  have  been 
issued  certificates  and  vouchers.  There 
is  no  separate  funding  designated  for  the 
homeownership  program.  Instead,  the 
HA  will  use  funds  imder  the 
consolidated  A(X  for  the  rental 
certificate  and  renlal  voucher  programs 
for  this  purpose.    \ 

(c)  Applicability,  Provisions  unddr 
this  undesignated  heading  apply  only  to 
the  sections  under  this  subheading  and 
do  not  apply  to  an  r  other  forms  of 
special  housing  uc  der  subpart  M  of  this 
part. 

(1)  Applicability  of  other 
requirements,  Exa  pt  as  otherwise 
modified  by  the  provisions  of  this 
subpart  or  section,  the  requirements 
contained  in  the  other  subparts  of  24 
CFR  part  982  apply  to  section  8 
homeownership  a^istanca.  The 
following  provisiohs  are  not  applicable 
to  section  8  homeownership  assistance: 

(i)  All  provision!  or  references 
relating  to  owners  end  to  the  housing 
assistance  paymem  contract  with  the 
owner,  including  the  amount  a  section 
8  owner  receives  if  the  family  moves 
from  the  assisted  unit  (§  982.309h  owner 
xesponsibibty  for  maintaining  the  unit 
at  HQS  (§982.403)|  HA  periodic  unit 
inspections  to  determine  whether  an 


owner  is  complying  with  its  obligations 
to  maintain  the  unit  at  HQS  (§  982.404); 
and  Subpart  J — Housing  Assistance 
Payments  Contract  and  Owner 
Responsibilities  of  this  part; 

(ii)  All  provisions  governing  the 
assisted  tenancy,  including  the 
provisions  concerning  HA  approval  for 
assisted  tenancy  (§  982.305);  Uie  assisted 
lease  (§  982.306);  owner  termination  of 
tenancy  (§  982.307);  and  security 
deposits  payable  by  tenants  to  the 
section  8  owner  (§  982.308); 

(iii)  The  term  of  the  certificate  or 
voucher  (§  982.302);  the  prohibition 
against  using  a  unit  occupied  by  an 
owner  or  person  with  an  interest  in  the 
unit  (§  982.304(a)(6));  and  the 
prohibition  against  any  unit  receiving, 
or  which  has  received  in  the  past  Eve 
years,  a  local  or  state  mortgage  interest 
subsidy,  construction  or  rehabilitation 
subsidy,  or  project-based  rent  subsidy 
(§  982.304(a)(8)): 

(iv)  The  prohibition  against  selecting 
families  based  on  participation  in  a 
Family  Self  Sufficiency  program 
(§982.202(c)(3)(i){F));  or  based  on 
income  level  (§  982.202  (cM3Kii)): 

(v)  All  provisions  and  references 
relating  to  rent,  including  Subpart  K — 
Rent  and  Housing  Assistance  Payment 
of  this  part  (except  for  the  provisions 
concerning  HA  examinations  of  family 
income  and  composition  and  utility 
allowances  (§§  982.509  and  982.510)); 

(vi)  The  provision  at  $  982.551(c), 
HQS  breach  caused  by  family,  since  all 
HQS  violations  are  the  responsibility  of 
the  family;  and  the  provision  at 
§  982.551(g)  that  prohibits  the  family 
from  owning  or  having  any  interest  in 
the  unit; 

(vii)  Subpart  M — Special  Housing 
Types  of  this  part  (except  the  porti<Mi  of 
Subpart  M  beginning  at  §  982.629);  and 

(v4ii)  Subpart  G  of  Part  882  of  this 
title— Project-Based  Certificate  Program. 

(2)  (Reserved! 

§982.630    HomeowmarsMp  Program: 
Definitions. 

Average  equity.  The  imputed  equity 
amount  accrued  by  the  family  in  the 
homeownership  unit  during  the 
ownership  period.  Average  equity  is 
calculated  as  one-half  of  the  sum  of: 

(1)  The  market  value  of  the 
homeownership  unit  at  the  time  of 
purchase,  less  any  unpaid  balance  on 
the  mortgage;  and 

(2)  The  market  value  of  the 
homeownership  unit  at  the  time  of  sale, 
less  any  unpaid  balance  on  the 
mortgage. 

Average  passbook  savings  rate.  The 
imputed  average  passbook  savings  rate 
during  the  length  of  the  ownership 
period.  The  average  passbook  savings 


rate  is  calculated  as  one-half  of  the  sum 
of: 

(1)  The  passbook  savings  rate  at  the 
time  of  purchase;  and 

(2)  The  passbook  savings  rate  at  the 
time  of  sale. 

Default.  The  point  at  which  an 
eligible  family  breaches  its  obligations 
under  a  mortgage  for  a  homeownership 
unit.  For  purposes  of  a  FHA-insured 
mortgage,  "default"  means  a  default  in 
accordance  with  24  CFR  part  200.  For 
purposes  of  a  non-FHA-insured 
mortgage,  "default"  means  a  default  in 
accordance  with  the  terms  of  the 
mortgage  instrument. 

Down  payment.  The  difference 
between  the  purchase  price  and  the 
mortgage  amount. 

First-time  homeowner.  A  family,  no 
member  of  which  has  had  a  present 
ownership  interest  in  a  principal 
residence  during  the  3  years  preceding 
the  dafl^on  which  the  family  initially 
receives  homeownership  assistance.  For 
a  family  to  retain  its  eligibility  as  a  first- ' 
time  homeowner  even  after  selling  its 
homeownership  unit,  it  must  participate 
continuously  in  the  section  8 
homeownership  program  and  not  be  in 
default  on  any  previous  section  8- 
assisted  mortgage. 

Homeownership  assistance.  Monthly 
homeownership  assistance  payments 
provided  by  the  HA  to  an  eligible  family 
pursuant  to  this  undesignated  heading. 

Homeownership  unit.  A  unit  for 
which  section  8  certificate  or  voucher 
homeownership  assistance  is  provided. 

Imputed  amount  of  family 
contribution  for  assets.  The  amount  of 
additional  assistance  provided  by  the 
HA  to  the  family  because  the  HA  did 
not  take  into  account  the  value  of  the 
family's  equity  in  the  homeownership 
unit  when  it  calculated  the  family's 
monthly  assistance  payment.  The 
imputed  amount  of  family  contribution 
for  assets  is  equal  to  the  average  equity 
in  the  property  (AE),  multiplied  by  the 
average  passbook  savings  rate  (APSR), 
muhiplied  by  the  number  of  full  years 
of  family  ownership,  multiplied  by  30 
percent  (i.e.,  AE  x  APSR  x  #  of  full  years 
of  ownership  x  30%). 

Major  repairs  and  replacements.  A 
capital  expenditure  (an  expenditure,  as 
approved  by  the  HA,  to  acquire  property' 
having  a  useful  life  of  more  than  one 
year,  to  increase  the  value  of  the 
property,  or  to  prolong  the  property  life) 
to  repair  or  replace  a  major  building 
system,  equipment  or  component. 
Repairing  or  replacing  a  roof,  repairing 
or  replacing  a  heating  system,  replacing 
a  hot  water  heater  and  rewiring  are 
examples  of  major  repairs  and 
replacements. 


Monthly  homeownership  expenses.  A 
family's  total  monthly  expenses  for  the 
homeownership  unit  to  cover  the  cost  of 
the  mortgage  princip>al  and  interest 
(limited  to  the  lesser  of  the  initial  first 
mortgage  or  any  subsequent  refinancing, 
but  excluding  any  second  mortgage, 
home  equity  loan,  or  cash-out 
refinancing),  real  estate  taxes  and     ' 
special  assessments,  home  insurance, 
imputed  maintenance  expenses  equal  to 
5  percent  of  the  FMR  for  the  size  unit 
purchased  at  the  time  of  move-in  or  at 
the  regular  re-examination,  and  an 
allowance  for  utilities  using  the  HA's 
utility  allowance  schedule  for  the  size 
unit  purdiased  by  the  homebuyer. 

Mortgage.  A  first  lien  to  secure  thd 
unpaid  purchase  price  of  real  estate 
under  the  laws  of  the  jurisdiction  where 
the  homeownership  imit  is  located,  and 
for  which  homeownership  assistance  is 
provided.  A  mortgage  may  refer  both  to 
a  security  instrument  creating  a  lien 
(whether  called  a  mortgage,  deed  of 
trust,  security  deed  or  another  term  used 
in  a  particular  jurisdiction),  as  well  as 
the  credit  instrument,  or  note,  secured 
thereby.  Unless  otherwise  stated,       I 
"mortgage"  does  not  include  other 
mortgages  assumed  by  the  family,  home 
equity  loans,  or  cash-out  refinancings. 

Mortgagee.  The  original  lender  under 
a  mortgage  and  its  successors  and 
assigns. 

Net  sales  proceeds.  The  market  value 
of  the  house  when  sold,  less  the  sum  of 
outstanding  first  mortgage  indebtedness 
(limited  to  the  lesser  of  the  initial  first 
mortgage  or  any  subsequent  refinancing, 
but  excluding  any  other  mortgage,  home 
equity  loan,  or  cash-out  refinancing). 
Public  assistance.  Income  assistance 
from  Federal,  state  or  local  welfare 
programs,  and  includes  assistance 
provided  under  the  Aid  to  Families  with 
Dependent  Children  (AFIX:)  Program; 
Supplemental  Security  Income  (SSI) 
that  is  subject  to  an  income  eligibility 
test;  food  stamps,  genial  assistance  or 
other  assistance  provided  under  a 
Federal,  state  or  local  program  directed 
to  meeting  general  living  expenses,  such 
as  food,  health  care,  child  care,  but  does 
not  include  assistance  directed  solely  to 
meeting  housing  expenses  (e.g..  rent, 
mortgE^e  or  utilities  payments),  and 
does  not  include  transitional  welfare 
assistance  (e.g.,  Medicaid)  provided  to 
JOBS  participants. 

Statement  of  Family  Responsibilities 
(SFR).  A  document  executed  by  the 
family  that  evidences  the  family's 
agreement  to  comply  with  requirements 
under  the  homeownership  program.  The 
SFR.  which  must  be  in  a  form 
prescribed  by  HUD,  is  executed  by  the 
family  beiare  tt>e  HA  begins  housing 
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Monthly  hoineownersbip  expenses.  A 
family's  total  monthly  expenses  for  the 
homeownership  unit  to  cover  the  cost  of 
the  mortgage  princip>al  and  interest 
(limited  to  the  lesser  of  the  initial  first 
mortgage  or  any  subsequent  refinancing, 
but  excluding  any  second  mortgage, 
home  equity  loan,  or  cash-out 
refinancing),  real  estate  taxes  and 
special  assessments,  home  insurance, 
imputed  maintenance  expenses  equal  to 
5  percent  of  the  FMR  for  the  size  unit 
purchased  at  the  time  of  move-in  or  at 
the  regular  re-examination,  and  an 
allowance  for  utilities  using  the  HA's 
utility  allowance  schedule  for  the  size 
unit  purdiased  by  the  homebuyer. 

Mortgpge.  A  first  lien  to  secure  the 
unpaid  purchase  price  of  real  estate 
under  the  laws  of  the  jurisdiction  where 
the  homeownership  unit  is  located,  and 
for  which  homeownership  assistance  is 
provided.  A  mortgage  may  refer  both  to 
a  security  instrument  creating  a  lien 
(whether  called  a  mortgage,  deed  of 
trust,  security  deed  or  another  term  used 
in  a  particular  jurisdiction),  as  well  as 
the  credit  instrument,  or  note,  secured 
thereby.  Unless  otherwise  stated, 
"mortgage"  does  not  include  other 
mortgages  assumed  by  the  family,  home 
equity  loans,  or  cash-out  refinancings. 

Mortgagee.  The  original  lender  under 
a  mortgage  and  its  successors  and 
assigns. 

Net  sales  proceeds.  The  market  value 
of  the  house  when  sold,  less  the  sum  of 
outstanding  first  mortgage  indebtedness 
(limited  to  the  lesser  of  the  initial  first 
mortgage  or  any  subsequent  refinancing, 
but  excluding  any  other  mortgage,  home 
equity  loan,  or  cash-out  refinancing). 
Public  assistance.  Income  assistance 
from  Federal,  state  or  local  welfare 
programs,  and  includes  assistance 
provided  under  the  Aid  to  Families  with 
Dependent  Children  (AFEX:)  Program; 
Supplemental  Security  Income  (SSI) 
that  is  subject  to  an  income  eligibility 
test;  food  stamps,  general  assistance  or 
other  assistance  provided  under  a 
Federal,  state  or  local  program  directed 
to  meeting  general  Uving  expenses,  such 
as  food,  health  care,  child  care,  but  does 
not  include  assistance  directed  solely  to 
meeting  housing  expenses  (e.g.,  rent, 
mortgage  or  utilities  payments),  and 
does  not  include  transitional  welfare 
assistance  (e.g.,  Medicaid)  provided  to 
JOBS  participants. 

Statement  of  Family  Responsibilities 
(SFR).  A  docimient  executed  by  the 
family  that  evidences  the  family's 
agreement  to  comply  with  requirements 
under  the  homeownership  program.  The 
SFR.  which  must  be  in  a  form 
prescribed  by  HUD,  is  executed  by  the 
family  before  the  HA  begins  housing 


assistance  payments  for  the 
homeownership  unit. 

§  982.631    Homeownership  Program.  Initial 
family  eligibility. 

To  be  eligible  inrtially  to  receive 
section  8  homeownership  assistance,  a 
family  must: 

(a)  Be  a  first-time  homeowner; 

(b)(1)  Be  a  participant  of  the  HA's 
Family  Self-Sufficiency  (FSS)  Program 
and  be  in  compliance  with  the  FSS 
contract  of  participation;  or 

(2)  Have  a  gross  monthly  income  from 
sources  other  than  public  assistance  that 
is  not  less  than  two  and  a  half  times  the 
Existing  Housing  FMR  for  the  area  in 
which  the  homeownership  unit  is 
located;  and 

(c)  Demonstrate  that  one  or  more 
adult  members  of  the  family  are 
currently  employed  on  a  full-time  basis, 
and  have  been  continuously  so  - 
employed  for  at  least  one  year  prior  to 
the  date  the  HA  determines  family 
eligibility  for  homeownership 
assistance. 

§982.632    Homeownership  Program: 
Actions  after  an  HA  determines  that  an 
interested  family  Is  aligiUe  for  the 
homeownership  program. 

After  an  HA  determines  that  an 
interested  family  is  eligible  for  the 
homeownership  program,  the  following 
actions  must  occur: 

(a)  Counseling.  The  family  must 
participate  in  a  homeowneiship  and 
housing  counseling  program  provided 
by  a  HUD-approved  coimseling  agency 
that  covers  areas  such  as:  home 
maintenance;  budgeting;  money 
management,  credit  counseling;  credit 
repain  negotiating  piirchase  price; 
securing  mortgage  financing; 
transpKDrtation  options  and 
opportunities  for  housing  and  schools 
located  throughout  the  metropolitan 
area;  and  the  availability  of  multiple 
listing  services  through  local  realtors,  so 
that  families  can  explore  the  full  reuige 
of  housing  options  located  throughout 
the  metropohtan  area.  If  a  HUD- 
approved  housing  counseHng  agency  is 
not  available,  the  counseling  may  be 
provided  by  the  HA  or  another  qualified 
entity. 

(b)  Issuance  of  certificate  or  voucher. 
The  HA  must  issue  the  family  a 
certificate  or  voucher  with  a  term  of  120 
days.  The  running  of  the  t«Tn  for  the 
certificate  or  voudier  stops  from  the 
time  the  family  submits  a  Request  for 
Authorization  to  Purchase  a 
Homeownership  Unit  until  the  time 
when  the  HA  completes  the  HQS 
insjjection  and  either  approves  or 
denies  the  request.  During  the  term  of 
the  homeownership  <»rtjficate  or 


voucher,  the  HA  may  require  the  family 
to  report  progress  in  purchasing  a 
homeownership  unit.  Such  reports  may 
be  required  at  such  intervals  or  times  as 
determined  by  the  HA.  During  the  term 
of  the  homeownership  certificate  or 
voucher,  the  family  may  request  to 
exchange  the  homeownership  certificate 
or  voucher  for  a  rental  certificate  or 
voucher.  The  HA  must  determine  the 
term  of  the  rental  certificate  or  voucher 
in  accordance  with  §982.302,  except 
that  the  time  period  already  used  while 
searching  for  a  homeownership  unit 
under  the  homeownership  certificate  or 
voucher  must  be  subtracted  from  the 
term  of  the  rental  certificate  or  x'oucher. 

[c]  Request  for  Authorization  to 
Purchase  a  Homeownership  Unit.  The 
family  must  submit  to  the  HA  a 
completed  Request  for  Authorization  to 
Purchase  a  Homeownership  Unit  and. 
during  the  term  of  the  certificate  or 
voucher,  execute  a  contract  or  other 
agreement  that  demonstrates  the 
owner's  willingness  to  sell  tfie 
homeownership  unit.  "Hie  family  may 
only  submit  one  Request  for 
Authorization  to  Purchase  a 
Homeovmership  Unit  at  a  time.  This 
request  must  include  the  information 
prescribed  by  HUD,  such  as  the  location 
of  the  homeownership  unit  arid  the 
name  of  the  seller.  The  HA  must  notify 
promptly  the  family  whether  the 
Request  for  Authorization  to  Purchase  a 
Homeownership  Unit  is  approved  or 
disapproved.  The  family  has  nine 
months  (plus  tolling,  i.e..  the  time 
between  when  the  family  submits  a 
Request  for  Authorization  to  Purchase  a 
Homeownership  Unit  for  HA  approval 
and  the  time  when  the  HA  approves  or 
denies  the  request)  from  the  date  of 
issuance  of  the  homeownership 
certificate  or  voucher  in  which  to  secure 
mortgage  financii^  and  execute  a 
second  mortgage  on  behalf  of  the  HA  to 
secure  the  repayment  of  the  recapture 
amount  under  §982.641;  obtain  title  to 
the  homeownership  imit;  and  bring  the 
unit  into  compliance  with  the  HQS.  In 
no  event  may  monthly  assistance 
payments  be  made  to  a  family  before 
these  requirements  are  met. 

(d)(lj  HQS  requirements.  Housing 
assistance  payments  may  not  commence 
until  the  HA  determines  that  the  unit 
meets  the  HQS  requirements  set  forth  in 
§  982.401.  It  is  the  family's 
responsibility  to  ensure  that  the 
homeownership  unit  meets  the  HQS 
throughout  the  period  when  it  is 
receiving  monthly  homeownership 
assistance  payments  from  the  HA.  The 
family  may  use  amounts  in  its  FSS 
escrow  account  to  pay  for  major  repairs 
and  replacements  in  the 
homemvners*iip  unit. 
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(2)  Before  approv  ng  a  Request  for 
Authorization  to  Purchase  a 
Homeownership  Uqit.  the  HA  must 
inspect  the  homeoWnership  unit  to 
determine  whether  t  meets  the  HQS.  If 
the  homeownership  unit  does  not  meet 
the  HQS,  the  HA  must  provide  the 
family  with  a  Hst  of  deficiencies.  The 
family  is  not  require  d  to  wait  for  the 
HQS  inspection  befi  ire  making  an  offer 
or  executing  a  contr  ict  of  sale,  aUhough 
the  HA  must  inform  the  family  that 
housing  assistance  (ayments  will  not 
commence  until  the  unit  is  in 
compliance  with  th(  HQS.  The  HA  may 
disapprove  the  Reqi  est  for 
Authorization  to  Pu  'chase  a 
Homeownership  Unit  if  the  unit  is 
structurally  unsoum  1  or  if  there  are 
many  serious  HQS  \  iolations  and  the 
HA  determines  that  the  family  will  be 
unable  to  have  the  h  QS  violations 
corrected  within  the  time  period  set 
forth  in  paragraph  (<  )(3)  of  this  section. 
If  the  HA  disapprovi  (s  the  Request  for 
Authorization  to  Pu  chase  a 
HomeowTiership  Unit,  the  family  may 
lose  any  out  of  pock  >t  costs  it  may  have 
incurred  at  the  time  it  made  the  offer  to 
purchase  the  unit  or  executed  the 
contract  of  sale,  dep  ;nding  upon  the 
contract  terms  with  he  seller. 

(3)  Any  HQS  defix:  iencies  must  be 
corrected  within  nine  months  (plus 
tolling,  i.e.,  the  time  when  the  family 
submits  for  HA  approval  a  Request  for 
Authorization  to  Pu)  chase  a 
Homeownership  Un  t  and  the  time 
when  the  HA  approi  es  or  denies  the 
request^from  the  da  e  of  issuance  of  the 
homeownership  cerl  ificate  or  voucher 
and  the  HA  must  rei  ispect  the  unit  to 
determine  whether  1  ousing  assistance 
payments  may  comr  lence. 

fe)  Statement  of  Ft  imily 
Responsibilities,  if  i\e  HA  determines 
that  the  homeownenhip  unit  meets  the 
HQS,  and  that  the-fa  nily  has  secured 
mortgage  financing « nd  obtained  title  to 
the  homeownership  unit,  the  family 
must  execute  a  State  ment  of  Family 
Responsibilities  (SF  I),  in  the  form 
prescribed  by  HUD.  iousing  assistance 
payments  may  not  o  )mmence  until  the 
family  executes  the  I  iFR.  In  the  SFR: 

(1)  The  family  agn  es  to  combine  the 
HA's  payment  with  ts  own  required 
contributions  towan  the  mortgage  and 
utility  payments,  an  1  to  pay  such 
amounts  directly  to  he  mortgagee  and 
utility  suppliers.  Th^  (  family  also  agrees- 
that,  if  the  HA  deten  nines  that  the 
family's  past  p)erfom  lance  in  making 
such  payments  so  w  irrants,  the  HA  may 
pay  the  housing  assi  Jtance  payment 
directly  to  the  mortgagee  and  the  utility 
suppliers. 

[2]  The  family  agr(  es  that  it  must 
comply  with  all  app  icable  requirements 
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pertaining  to  the  section  8  program,  in 
addition  to  special  requirements 
established  under  the  section  8 
homeownership  program. 

(f)  ^fortgage.  Before  commencement 
of  homeownership  assistance,  the 
family  must  obtain  and  provide 
evidence  to  the  HA  that  it  has  a 
mortgage  to  purchase  the 
homeownership  unit.  Purchase-money 
mortgages  (i  e.,  a  mortgage  taken  back  by 
the  seller  on  the  homeownership  unit  in 
exchange  for  its  agreement  to  finance 
the  family's  purchase  of  the  unit)  and 
"balloon"  mortgages  are  expressly 
prohibited.  An  exception  to  the 
prohibition  on  purchase-money 
mortgages  is  that  a  family  may  obtain 
such  a  mortgage  from  a  seller  that  is  a 
bona  fide  nonprofit  entity.  In  addition, 
the  family  must  execute  on  behalf  of  the 
HA  a  second  mortgage  to  secure  the 
repayment  of  the  recapture  amount 
under  §982.641.  The  family  must  secure 
mortgage  financing  for  the 
homeownership  unit  and  execute  the 
second  mortgage  within  nine  months 
(plus  tolling)  from  the  date  of  issuance 
of  the  homeownership  certificate  or 
voucher. 

(g)  Title.  Monthly  housing  assistance 
payments  may  not  commence  until  such 
time  as  the  family  obtains  title  to  the 
homeownership  unit.  Title  may  be  held 
by  any  member  or  members  of  the 
family,  and  the  family  must  furnish  the 
HA  with  adequate  evidence  of  its 
oumership.  The  family  must  obtain  title 
to  the  homeownership  unit  within  nine 
months  (plus  tolling)  from  the  date  of 
issuance  of  the  homeownership 
certificate  or  voucher. 

(h)  Submission  of  documents  from 
mortgagee.  Before  commencement  of 
homeownership  assistance,  the  family 
must  submit  to  the  HA  any  documents 
prescribed  by  HUD,  and  executed  by  the 
mortgagee,  indicating  that  the  mortgagee 
agrees  to  comply  with  its 
responsibilities  under  §  982.639. 

(i)  Down  payment  requirement.  The 
family  must  provide  from  its  own 
resources  (which  may  include  cash 
resources  obtainecl  through  a  gift  or 
inheritance,  or  from  the  family's 
personal  savings)  at  least  80  percent  of 
the  down  payment  on  a  homeownership 
unit.  The  family  may  use  up  to  50 
percent  of  the  amount  contained  in  its 
FSS  escrow  account  to  meet  this  80 
percent  down  payment  requirement. 
Not  more  than  20  percent  of  the  down 
payment  may  be  provided  from  other 
sources,  such  as  funds  provided  by 
nonprofit  entities  or  programs  of  states 
and  units  of  gerferal  local  government. 

(j)(l)  Environmental  review.  HUD  is 
responsible  for  complying  with  the 
applicable  Federal  environmental  laws 


and  authorities  listed  in  24  CFR  50.4. 
HAs  shall  assist  HUD  by  establishing 
procedures  to  assure  that  prior  to 
approval  of  any  "Request  for 
Authorization  to  Purchase  a 
Homeownership  Unit,"  full  compliance 
is  made  with  the  following  Federal 
environmental  laws  and  authorities: 

(i)  Site  within  designated  coastal 
barrier  resouives:  Pursuant  to  the 
Coastal  Barrier  Resources  Act,  as 
amended  by  the  Coastal  Barrier 
Improvement  Act  of  1990  (15  U.S.C. 
3501),  financial  assistance  under  the 
homeownership  program  may  not  be 
used  for  activities  undertaken  in  the 
Coastal  Barrier  Resources  System. 

(ii)(A)  Buildings  requiring  flood 
insurance  protection:  Under  the  Flood 
Disaster  Protection  Act  of  1973.  as 
amended  (42  U.S.C.  4001-4128), 
Federal  financial  assistance  for 
acquisition  and  construction  purposes 
(including  repair  and  improvement) 
may  not  be  used  in  an  area  identified  by 
the  Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards,  unless: 

(7)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  (see 
44  CFR  parts  59  through  79),  or  less 
than  one  year  has  passed  since  the 
FEMA  notification  regarding  such 
hazards;  and 

(2)  Flood  insurance  protection  is  to  be 
obtained  as  a  condition  of  the  HA's 
approval  of  financial  assistance  to  the 
family. 

(B)  HAs  assisting  acquisition  and 
construction  (including  repair  and 
improvement)  located  in  an  area 
identified  by  FEMA  as  having  special 
flood  hazards  are  responsible  for 
assuring  that  flood  insurance  under  the 
National  Flood  Insurance  Program  is 
obtained  and  maintained  by  the  family. 

(iii)  Site  within  runway  clear  zones  of 
airports:  In  cases  involving  HUD 
assistance  for  the  purchase  or  sale  of  an 
existing  property  in  a  Runway  Clear 
Zone  of  a  civil  airport  or  Clear  Zone  of 
a  military  airfield,  as  defined  in  24  CFR 
part  51,  HAs  shall  advise  the  family  that 
the  property  is  in  a  runway  clear  zone 
or  clear  zone,  what  the  implications  of 
such  a  location  are,  and  that  there  is  a 
possibility  that  the  property  may.  at  a 
later  date,  be  acquired  by  the  airport 
operator.  In  these  cases,  the  family  must 
sign,  as  part  of  the  Request  for 
Authorization  to  Purchase  a 
Homeownership  Unit,  a  statement 
acknowledging  receipt  of  this 
information  from  the  HA. 

(2)  Historic  preservation .  HAs  shall 
supply  HUD  with  threshold  data  to 
assist  HUD  in  complying  with  the 
historic  preservation  requirements  set 


forth  in  24  CFR  S0.4(a).  HUD  shall  carrv' 
out  a  ivistoric  preservation  review 
pursuant  to  ^  S0.4i(a)  with  respect  to  any 
property  that  requires  rehabilitation  to 
bring  tt  up  to  HQS.  If  the  HA  determines 
during  its  HQS  inspection  of  the  unit 
that,  as  a  condition  of  meeting  the  HQS. 
the  family  must  uruiertake  rehabilitation 
of  the'dweUing,  it  must  so  inform  the 
family.  Thereafter,  until  such  time  as 
HUD  completes  hs  environmental 
review,  the  family  may  not  carry  out  any 
rehabititatron  watk  on  the  dwelling.    ! 

§982.633    Homeownership  Program: 
Continued  assistance  requirements. 

To  continue  to  receive 
homeownership  assistance,  a  family 
must  comply  with  the  obligations  set 
forth  in "§  982.551,  in  addition  to  the 
folloK-fng  requirements: 

(a)  Ongoing  coavseling.  Attend 
homeownersihip  and  housing  counseling 
on  a  contJTiuing  basis,  as  deemed        i 
appropriate  by  the  HA;  j 

(b)  Compliance  with  mortgage  and 
Statement  of  Family  Responsibilities. 
Comply  with  the  terms  of  its  mortgage 
with  the  mortgagee  and  its  Statement  of 
Family  Responsibilities  with  the  HA; 

(c)  Notification  to  HA.  Notify  the  HA 
before  the  family  refinances  the 
mortgage  on  the  homeownership  unit  or 
sells  iJie  unit.  In  addition,  the  family 
must  notify  the  HA  of  any  change  in  the 
family' 's  monthly  homeownership 
expenses,  and  when  the  mortgage  on  the 
property  is  paid  off.  Failure  to  notify  the 
HA  of  these  changes  shall  be  considered 
fraud  by  the  family  and  will  result  in 
appropriate  enforcement  action  by  thp 
HA. 

(d)  HQS  requirements.  Maintain  the 
homeownership  unit  in  accordance  with 
the  HQS,  including  performance  of 
ordinary  and  extraordinary 
maintenance.  In  addition^  the  family 
must  allow  the  HA  to  inspect  the  unit 

at  least  annually,  and  at  other  times  as 
needed,  to  determine  if  the  family  is 
meeting  its  obligation  to  maintain  the 
unit  in  accordance  with  the  HQS. 

(e)  Timely  monthly  payrrtents.  Pay  in 
a  timely  maimer  to  the  nKJrtgagee  the 
monthly  mortgage  installment,  and  to 
utility  suppliers  the  amounts  owed  for 
utilities  and  services.,  using  the  HA's 
monthly  contributions  toward  these 
expenditures. 

(f)  Maintain  unit  as  famfly's 
residence.  Maintain  the  unit  as  the 
family's  residence  without  leasing  or 
sub-teasing  any  portion  of  the 
homeoivnership  unit. 

(g)  Insurance.  Maintain  all  lender-  or 
FederaUy-^-equired  insurance  for  the 

.  unit,  including  flood  insurance. 
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forth  in  24  CFR  S0.4(a).  HUD  shall  carry 
out  a  iwstoric  preservation  Te\  iew 
pursuant  to  ^  S3.4i(a)  with  respect  to  any 
property  that  requires  rehabilitation  to 
bring  tt  i^j  to  HQS.  If  the  HA  determines 
during  its  HQS  inspection  of  the  unit 
that,  as  »  condition  of  meeting  the  HQS. 
the  famUy  mast  undertake  rehabilitation 
of  the<jwellii^,  it  must  so  inform  the  : 
family.  Thereafter,  until  such  time  as  I 
HUD  completes  hs  environmental 
review,  the  family  may  not  carry  out  any 
rehabiHtatfon  woA.  on  the  dwelling.    I 

§982.633    Homeownership  Program: 
Continued  assistance  requirements. 

To  continue  to  receive 
homeownership  assistance,  a  family 
must  comply  with  the  obligations  set 
forth  in "§982.551,  in  addition  to  the 
fo  I  ioK"rng  reqairements : 

(a)  Ongoing  coirnsehng.  Attend 
homeownership  and  housing  counseling 
on  a  contTTiuing  basis,  as  deemed 
appropriate  by  the  HA;  I 

(b)  Compliance  with  mortgage  and 
Statement  of  Family  Responsibilities. 
Comply  with  the  terms  of  its  mortgage 
with  the  mortgagee  and  its  Statement  of 
Family  Responsibilities  with  the  I-L\; 

(c)  Notification  to  HA.  Notify  the  HA 
before  the  family  refinances  the  i 
mortgage  on  the  homeownership  unil  or 
sells  the  unit.  In  addition,  the  family 
must  notify  the  HA  of  any  change  in  the 
family's  monthly  homeownership 
expenses,  and  when  the  mortgage  on  the 
property  is  paid  off.  Failure  to  notify  the 
HA  of  these  changes  shall  be  considered 
fraud  by  the  family  and  will  result  in 
appropriate  enforcement  action  by  thje 
HA.                                                     ']    ' 

(d)  HQS  requirements.  Maintain  the 
homeownership  unit  in  accordance  vyith 
the  HQS,  including  performance  of   j 
ordinary  and  extraordinary  ! 
maintenance.  In  addition^  the  family 
must  allow  the  HA  to  inspect  the  unit 

at  least  annually,  and  at  other  times  as 
needed,  to  determine  if  the  family  is 
meeting  its  obligation  to  maintain  the 
unit  in  accordance  with  the  HQS. 

(e)  Timely  monthly  payments.  Pay  in 
a  timely  manner  to  the  nr>ortgagee  the 
monthly  mortgage  installment,  and  to 
utility  suppliers  the  amounts  owed  for 
utilities  and  services,  using  the  HA's 
monthly  contributions  toward  these 
expenditures.  | 

(0  Maintain  unit  as  family's 
residence.  Maiirtain  the  unit  as  the 
family's  residence  without  leasing  or 
sub-teasing  any  portion  of  the 
homeoivnersh^  unit. 

(g)  Insurance.  Maintain  all  lender-  or 
Federally-required  insurance  for  the 
.  unit,  including  flood  insurance. 


§982.634    Homeownership  Program:  Use 
ot  Family  Sett  Sufficiency  escrow  accoum. 

(a)  Down  payment  assistance.  A 
family  that  is  in  compliance  with  its 
FSS  contract  of  participation  may  use 
up  to  50  percent  of  the  amount  in  its 
Family  Self-sufficiency  escrow  "account 
toward  the  down  paymenft  on  a 
homeownership  unit. 

(b)  Major  repairs  <ind  replacements. 
After  a  family  purchases  a 
homeownership  unit,  a  family  that  is  in 
compliance  with  its  FSS  contract  of 
participation  may  use  any  amounts  in 
the  FSS  escrow  account  to  cover  the 
costs  of  major  repairs  and  replacements 
in  the  homeownership  unit.  Before 
approving  the  use  of  FSS  funds  for  this 
purpose,  the  HA  shall  require  the  family 
to  submit  evidence,  as  required  by  the 
HA,  to  substantiate  that  the  proposed 
repairs  and  replacements  are  eligible 
work  items,  and  that  the  amount 
proposed  to  be  spent  on  such  repairs 
and  replacements  is  reasonable.  Funds 
may  not  be  dravm  down  from  the  FSS 
escrow  account  without  the  HA's 
approval. 

(cl  Recapture.  If  the  family  defaults  on 
a  mortgage  used  to  purchase  the 
homeownership  unit,  and  the  mortgage 
is  foreclosed,  the  family  must  reimburse 
the  FSS  escrow  account  for  amounts 
obtained  by  the  family  pursuant  to 
paragraphs  ^a)  and  (bl  of  this  section  by 
agreeing  to  a  reduced  section  8  rental 
subsidy  paid  by  the  HA  on  behalf  of  the 
family,  and  by  paying  a  higher  tenant 
contribution  toward  its  monthly  section 
8  rental  payment  in  accordance  with  a 
schedule  established  by  the  HA.  In 
addition,  any  remaining  amounts  in  its 
FSS  escrow  account  will  be  recaptured  ' 
by  the  HA  and  used  by  the  HA  as 
program  receipts  under  the 
Consolidated  ACC. 

§  982.635    Homeownership  Program: 
Monthly  housing  assistance  payment 

(a)  Amount  of  monthly  housing 
assistance  payment.  The  HA  shall  make 
a  monthly  housing  assistance  payment 
to  the  family  that  is  equal  to  the  lesser 
of: 

(1)  The  Existing  Housing  FMR  for  the 
family  unit  size  for  the  area  in  wtiich 
the  homeo^^Tiership  unit  is  located, 
minus  30  percent  of  the  family's 
monthly  adjusted  income;  or 

(2)  The  family's  mon^ly 
homeou-nership  expenses  minus  10 
percent  of  the  family's  monthly  gross 
income. 

(b)  FMR  used  in  subsidy  calculation. 
In  determining  the  monthly  housing 
asfastance  payment,  the  HA  will  use  the 
greater  of  the  Ewshng  Housing  FMR  in 
effect  at  the  time  of  the  regular  re- 
examination for  the  area  in  which  the 


homeown«rship  unit  is  located,  or  the 
FMR  in  effect  for  the  area  in  which  the 
homeownership  unit  is  located  when 
the  family  initially  received 
homeownership  assistance  for  that  unit. 

(c)  Exclusion  of  equity  from 
calculation  of  monthly  income.  In 
determining  a  family's  monthly  income 
for  purposes  of  calculating  the  family's 
monthly  assistance  payment,  the 
family's  equity  in  the  homeouTiership 
unit  is  excluded  when  applying 

§  813.106{b«3)  of  this  title,  which 
provides  that  where  the  family  has  net 
family  assets  in  excess  of  $5,000,  annual 
income  includes  the  greater  of  the  actual 
income  derived  from  all  net  family 
assets  or  a  f)ercentage  of  the  value  of 
such  assets  based  on  the  current 
passbook  savings  rate.  Upon  sale  of  the 
homeowT>ership  unit,  the  family  shall  be 
required  to  repay  to  HUD  from  the  net 
sales  proceeds  the  amount  of  additional 
assistance  provided  to  the  family 
because  HUD  did  not  consider  the 
family's  equity  in  calculating  the 
monthly  assstance  payment. 

(d)  Responsibility  of  mortgagee 
accepting  section  8  payments.  Any 
m  ortgagee  accept  i  ng  sect  i  on  6 
homeownership  certificate  orvoutiier 
housing  assistance  payments  from  a 
family  or  HA  thereby  agrees  to  comply 
with  the  responsibilities  of  a  mortgagee, 
as  set  forth  in  §982.639. 

(e)  Occupancy  of  homeownership 
unit.  Housing  assistance  payments  may 
only  be  paid  for  the  period  the 
homeownership  unit  is  occupied  by  the 
family. 

(fl  Administrative  fees.  The  ongoing 
administrative  fee  described  in 
§  982.151(c)  is  paid  to  the  HA  for  each 
month  that  a  homeownership  subsidy  is 
paid  on  behalf  of  the  family  or  until  the 
family's  participation  in  the  program  is 
terminated. 

§  982.696    HA  periodic  unit  inspections;  HA 
remeiHes. 

(a)  (1)  HA  period  inspections.  The  HA 
must  inspect  the  homeownership  unit  at 
least  annually,  and  at  other  times  as 
needed,  to  determine  if  the  family  is 
meeting  the  obligation  to  maintain  the 
unit  in  accordance  with  HQS. 

(2)  In  scheduling  inspections,  the  HA 
must  consider  complaints  and  any  other 
information  brought  to  the  attention  of 
the  HA. 

(b)  (1)  HA  remedies  If  the  family  fails 
to  maintain  the  ho^»eov^'nership  unit  in 
compliance  with  HQS,  the  HA  must 
take  prompt  and  vigorous  action  to 
enforce  the  family  obligations.  HA  rights 
and  remedies  include  termination  or 
reduction  of  housing  assistance 
payments. 
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§982.637    Homeowbershiip  Program: 
Prohibition  on  use  of  additional 
homeownerstilp  assistance. 

A  family  receivi  ig  section  8 
homeownership  a<  sistance  may  not 
receive  additional  assistance  (e.g., 
mortgage  principa  or  interest  rate 
reduction  subsidy  under  other  Federal 
homeownership  assistance  programs, 
including  assistan(  ;e  under  the  HOME 
Investment  Partnei  ships  Act.  the 
Homeownership  a  id  Opportunity 
Through  HOPE  Ac[,  Emergency  Low 
Income  Housing  P  eservation  Act  of 
1987.  or  financial  assistance  provided 
by  the  Farmers  Ho  ne  Administration 
pursuant  to  sectioi  502  of  the  Housing 
Act  of  1949  subsec  uent  to  the  purchase 
date  of  the  homeo\  mership  unit. 
Assistance  under  t  lese  programs  may  be 
used,  however,  f o  vrite  down  the  initial 
purchase  price,  to  :omplete  pre- 
purchase  rehabiliti  tion,  provide  down 
payment  or  closing  cost  funds,  and  for 
other  pre-purchasc  activities.  In 
addition,  homeownership  assistance 
may  be  used  in  coiibination  with  state 
or  local  tax-exemp  bond  financing 
programs,  or  with  insubsidized  VA-  or 
FmHA-guaranteed  mortgages. 
Homeownership  a;  sistance  can  also  be 
used  to  purchase  a  unit  under  the  FHA 
Property  Dispositic  n  Program,  from  the 
Resolution  Trust  Cirporation  or  from 
the  Federal  Deposi   Insurance 
Corporation. 

§982.638    Homeowiership  Program: . 
Automatic  termination  of  assistance. 

A  family  will  be  terminated 
automatically  from  the  section  8 
homeownership  program  when  six 
months  have  elaps  >d  since  the  date  of 
the  last  housing  as;  istance  payment 
because  assistance  pajTnents  are  no 
longer  necessary,  o  r  when  the  first 
mortgage  is  paid  om. 


§  982.639  Homeowiiersh 
Termination  of  assisiance 
default 
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qualified  for,  the  HUD  Assignment 
Program  under  24  CFR  part  203,  subpart 
C.  In  the  case  of  a  family  that  has 
defaulted  on  an  assigned  FHA-insured 
mortgage,  HUD  shall  notify  the  HA  of 
the  family's  default. 

(b)  Wtwn  assistance  is  terminated. 
The  HA  must  take  steps  to  terminate 
promptly  homeownership  assistance  on 
behalf  of  a  family  that  has  defaulted  on 
its  mortgage  if  the  HA  receives  written 
notice  from  the  mortgagee  (or  HUD) 
that: 

(1)  For  a  family  that  has  defaulted  on 
a  FHA-insured  mortgage,  the  family  has 
elected  not  to  participate  in,  or  has 
failed  to  qualify  for,  the  HUD 
Assignment  Program;  or 

(2)  The  family  has  defaulted  on  a  non- 
FHA  insured  mortgage;  or 

(3)  In  the  case  oia  mortgage  held  by 
HUD,  when  HUD  determines  that  the 
family  has  defaulted  on  the  assigned 
mortgage. 

(c)  Notice  to  family.  If  the  family 
defaults  on  the  mortgage,  the  HA  must 
include  in  the  required  notice  of 
termination  of  assistance  (see 

§ 982.553(c))  a  statement  that  the  family 
can  move  from  the  homeownership  unit 
with  continued  section  8  certificate  or 
voucher  assistance  for  a  rental  unit  if 
the  family: 

(1)  Transfers  to  the  mortgagee  or  HUD 
marketable  title  to  the  homeownership 
unit  in  lieu  of  foreclosure  within  the 
period  established  or  approved  by  the 
mortgagee  or  HUD; 

(2)  Moves  from  the  homeownership 
unit  within  the  period  established  by 
the  HA;  and 

(3)  Agrees  in  writing  that  any  amounts 
the  family  is  required  to  pay  to 
reimburse  the  FSS  escrow  account  for 
amounts  expended  by  the  family 
pursuant  to  §982.634  may  be  deducted 
by  the  HA  from  the  section  8  rental 
assistance  payment  otherwise  payable 
on  behalf  of  the  family,  and  that  the 
family  will  accordingly  pay  a  higher 
monthly  tenant  contribution  in 
accordance  with  a  schedule  established 
by  the  HA  until  such  time  as  the 
account  is  fully  reimbursed. 

(d)  Continuation  or  termination  of 
section  8  rental  assistance.  The  family 
will  be  issued  a  rental  certificate  or 
voucher  to  locate  suitable  rental  housing 
if  the  family  demonstrates  that  it  has 
conveyed  title  to  the  property  either  to 
the  mortgagee  or  to  HUD  within  the 
period  established  or  approved  by  the 
mortgagee  or  HUD,  and  certifies  it  will 
move  from  the  homeownership  unit 

w  ithin  the  period  established  by  the  HA 
and  agrees  to  reimburse  the  FSS  escrow 
account  for  all  amounts  expended  by 
the  family  pursuant  to  §  982.634  for  the 
homeownership  unit  in  accordance  with 


the  schedule  established  by  the  HA.  If 
the  family  is  unable  to  demonstrate 
within  the  period  specified  by  the  HA 
that  it  has  met  the  conditions  for 
continuing  section  8  rental  certificate  or 
voucher  assistance  (or  if  the  HA 
otherwise  has  a  basis  for  terminating 
assistance  on  behalf  of  the  family  in 
accordance  with  §  982.552),  the  HA 
shall  terminate  promptly  section  8 
assistance  on  behalf  of  the  family. 

§  982.640    Homeownership  Program:  EHect 
of  default  on  subsequent  purchases. 

A  family  receiving  homeownership 
assistance  that  defaults  under  a 
mortgage  may  not  receive 
homeownership  assistance  for 
occupancy  of  another  dwelling  owned 
by  one  or  more  members  of  the  family. 
Additionally,  the  family  will  be 
required  to  reimburse  the  FSS  account 
for  all  amounts  that  it  expended 
pursuant  to  §  982.634,  and  to  forfeit  any 
remaining  FSS  escrow  account  balance. 

§982.641     Homeownership  Program:  Sale 
of  homeownership  unit;  recapture. 

(a)  General.  Upon  the  sale  of  the 
homeownership  unit,  the  HA  shall 
recapture  from  any  net  sales  proceeds 
the  amount  of  additional  assistance  paid 
to  or  on  behalf  of  the  eligible  family 
because  the  HA  did  not  take  into 
account  the  value  of  the  family's  equity 
in  the  homeownership  unit  for  purposes 
of  calculating  the  monthly  assistance 
payment. 

(b)  Calculation  of  recapture  amount. 
The  amount  of  additional  assistance  to 
be  recovered  by  the  HA  pursuant  to 
paragraph  (a)  of  this  section  is  the  lesser 
of: 

(1)  The  net  sales  proceeds:  or 

(2)  the  imputed  amount  of  family 
contribution  for  assets.  If  there  are 
insufficient  cash  proceeds  generated  by 
the  sale  to  repay  HUD  for  the  recapture    . 
amount,  the  family  shall  continue  to 
owe  the  HA  the  remaining  recapture 
amount.  The  HA  may  elect,  as  one 
option,  to  recover  this  amount  by 
deducting  from  any  future  section  8 
rental  payments  otherwise  payable  on 
behalf  of  the  family  the  full  amount 
required  under  this  paragraph  (b).  Such 
deductions  shall  be  made  in  accordanqe 
with  a  schedule  established  by  the  HA, 
and  shall  result  in  the  family's  making 

a  higher  tenant  contribution  toward  the 
monthly  rental  on  the  unit  until  sucK 
time  as  the  full  recapture  amount  is  paid 
off.  Recaptured  amounts  shall  be  used 
by  the  HA  as  program  receipts  under  the 
Consolidated  ACC. 
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PART  984— SECTION  8  FAMILY  SELF- 
SUFFICIENCY  PROGRAM 

12.  The  authority  citation  for  part  984 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437f.  1437u.  and 
3535(d). 

13.  Section  984.305  would  be 
amended  by  redesignating  paragraph  (e) 
as  paragraph  (f),  and  by  adding  a  new 
paragraph  (e),  to  read  as  follows: 


§984.305 


FSS  account 

*         *         * 


(e)  Use  of  FSS  account  for  section  8 
homeownership.  Notwithstanding 
paragraphs  (c)  and  {fl(l)(ii)  of  this 
section,  a  family  that  is  in  compliance 
with  the  FSS  contract  of  participation 
may  use  up  to  50  percent  of  the  amount 
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PART  984— SECTION  8  FAMILY  SELF- 
SUFFICIENCY  PROGRAM 

12.  The  authority  citation  for  part  984 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437f,  1437u,  and  ' 
3535(d). 

13.  Section  984.305  would  be 
amended  by  redesignating  paragraph  (e) 
as  paragraph  (f),  and  by  adding  a  new 
paragraph  (e).  to  read  as  follows: 

§984.305    FSS  account 

***** 

(e)  Use  of  FSS  account  for  section  8 
homeownership.  Notwithstanding  j 
paragraphs  (c)  and  (f)(l){ii)  of  this  I 
section,  a  family  that  is  in  compliance 
with  the  FSS  contract  of  participation 
may  use  up  to  50  percent  of  the  amount 


in  its  FSS  escrow  account  for  a  down 
payment  on  a  homeownership  unit 
receiving  section  8  homeownership 
assistance  under  24  CFR  part  982, 
subpart  M  ("Homeownership 
Program").  In  addition,  after  the  family 
purchases  the  homeownership  unit,  a 
family  that  is  in  compliance  with  the 
FSS  contract  of  participation  may  use 
any  amounts  in  the  FSS  escrow  account 
to  cover  major  repairs  and  replacements 
in  the  homeownership  unit,  as  those 
terms  are  defined  at  §982.630  of  this 
chapter.  If  the  family  defaults  on  the 
mortgage  for  which  section  8 
homeownership  certificate  or  voucher 
assistance  is  being  provided  under  24 
CFR  part  982,  subpart  M.  it  must 
reimburse  the  FSS  escrow  account  for 
all  amounts  expended  by  the  family 


pursuant  to  §  982.634  of  this  chapter  by 
agreeing  to  a  reduced  section  8  rental 
subsidy  paid  by  the  HA  on  behalf  of  the 
family,  and  by  paying  a  higher  tenant 
contribution  toward  its  monthly  section 
8  rental  payment  in  accordance  with  a 
schedule  established  by  the  HA.  In 
addition,  any  remaining  amounts  in  its 
FSS  escrow  account  will  be  recaptured 
in  accordance  with  paragraph  (f)(2)  of 
this  section.  A  PHA  may  use  recaptured 
amounts  as  program  receipts  under  the 
Consolidated  ACC. 
*•-••• 

Dated:  luly  7. 1994. 
Henry  G.  Cisneros, 

Secretary. 

(FR  Doc.  94-17152  Filed  7-18-94;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  292 

RiN  0596-AB08 

Hells  Canyon  National  Recreation 
Area — Federal  ^ds 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Final  ri  le. 


SUMMARY:  This  final  rule  implements 
Sections  10(b)-  e)  of  the  Hells  Canyon 
National  Recrea  tion  Area  Act  of  1975 
(hereafter  "the ,  id").  The  Act 
established  the  Hells  Canyon  National 
Recreation  Area  (hereafter  "the 
HCNRA")  and  directed  the  Secretary  of 
Agriculture  to  piromulgate  rules  and 
regulations  for  federal  lands  in  the 
HCNRA  that  would:  insure  the  full 
protection  and  sreservation  of  the 
historic,  archeological,  and 
paleontological  resources;  provide  for 
the  control  of  the  use  of  motorized  and 
mechanical  equipment;  provide  for  the 
control  of  the  u^  and  number  of 
motorized  and  aon-motorized  river 
crait;  and,  establish  standards  for  the 
management,  utilization,  and  disposal 
of  natural  resources  by  timber 
harvesting,  mining  and  grazing  which 
are  compatible  with  the  provisions  of 
the  Act.  This  rule  will  ensure  that  the 
HCNRA  will  be  administered  in  such  a 
way  as  to  protedt  the  values  for  which 
it  was  established. 

EFFECTIVE  DATErTThis  rule  is  effective 
July  19, 1994. 

FOR  FURTHER  WFDRMATIOH  CONTACT:  Tom 
l*rmon,  Branch  Chief,  Special 
Designations,  Recreation,  Cultural 
Resources,  and  '  Vildemess  Management 
Staff.  (202)  205- 1423  or  Ed  Cole.  Area 
Ranger,  (503)  42B-4978. 

SUPPLEMENTARY  |NF0RMATK3N; 

Background 
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of  the  HCNRA.  Id.  at  §§  10. 13  (codified 
at  16  U.S.C  §§460gg-7,  -10). 

The  HCNRA  consists  of  625,193  acres 
of  federal  land.  Included  in  this  acreage 
is  the  Hells  Canyon  Wilderness  which 
totals  219,500  acreas  and  a  portion  of 
the  Eagle  Cap  Wilderness  which  totals 
3.533  acres.  Also  included  in  the  total 
HCNRA  acreage  are  33,767  acres  in  the 
Snake,  Rapid,  and  Imnaha  Wild  and 
Scenic  River  corridors.  The  Hells 
Canyon  Wilderness  was  designated  by 
Congress  in  Section  2  of  the  Act;  the 
Snake  and  Rapid  Wild  and  Scenic 
Rivers  were  designated  in  Section  3  of 
the  Act. 

Section  10  of  the  Act  authorized  the 
Secretary  to  promulgate  regulations 
-  addressing  several  issues  that  vyere  of 
concern  to  Congress  wiieu  it  established 
the  HCNRA  in  1975.  Section  10(b) 
authorized  the  promulgation  of 
regulations  which  would  ensure  the  full 
protection  and  preservation  of  the 
historic,  archeological,  and 
paleontological  resources  in  the 
HCNRA.  Section  10(c)  authorized  the 
promulgation  of  regulations  which 
would  provide  for  the  control  of  the  use 
of  motorized  and  mechanical  equipment 
for  transportation  over,  or  alteration  of, 
the  surface  of  any  Federal  land  in  the 
HCNRA.  Section  10(d)  authorized  the 
promulgation  of  regulations  which 
would  provide  for  the  control  of  the  use 
and  number  of  motorized  and 
nonmotohzed  rivercraft  while 
recognizing  tba  validity  of  the  use  of 
such  craft  on  the  Snake  River  in  the 
HCNRA.  Section  10(e)  authorized  the 
promulgation  of  regulations  which 
would  estabhsfa  standards  compatible 
with  the  provisions  of  the  Act  for  the 
management,  utilization,  and  disposal 
of  natural  resources  in  the  HCNRA 
tlirougb  timber  harvesting,  mining,  and 
grazing.  Parenthetically,  it  should  be 
noted  that  Section  10(a)  authorized  the 
Secretary  to  promulgate  regulations 
which  would  establish  standards  for  the 
use  and  development  of  privately 
owned  lands  in  the  HCNRA.  This 
section  was  the  subject  of  a  separate 
rulemaking  in  which  a  final  rule  was 
adopted  on  June  13, 1994  (59  Federal 
Register  30492).  Accordingly,  it  is  not 
discussed  further  in  this  proceeding. 

Following  enactment  of  the  Act  in 
1975,  the  Forest  Service  construed  the 
authority  in  Section  10  to  promulgate 
regulations  as  discretionary  and  that  the 
issues  identified  therein  could  be 
adequately  addressed  under  existing 
statutory  and  regulatory  authority.  TTiis 
interpretation  was  challenged  in  a  1988 
lawsuit  which  contended  that  the 
regulatory  authority  in  Section  10  was 
mandatory,  not  discretionary.  Oregon 
Natural  Resources  Council  v.  Lyng,  slip 


op.  No.  8&-680PA  p.  Or.  1989) 
(hereafter  "ONRCv.  Lyng").  The  distiicl 
coiul  in  Oregon  rejected  ONRC's 
argiunent  that  the  Secretary  had  a  non- 
discretionary  duty  to  issue  regulations 
under  Section  10  and  dismissed  the 
case.  On  appeal,  however,  the  Ninth 
Qrcuit  reversed  the  district  court  and 
concluded  that  the  regulations  were,  in 
fact,  required  by  Section  10.  According 
to  the  Ninth  Circuit,  Section  10 
"compels  the  Secretary  to  promulgate 
nonduplicative  regulations  of  the  sort 
described  by  subsections  10(a)  through 
(e).  ONHCv.  Lyng,  882  F.2d  1417,  1421 
(9th  Cir.  1989). 

Within  three  months  of  the  9th 
Qrcuit's  decision  in  ONRCv.  Lyng,  an 
interim  rule  establishing  standards  and 
guidelines  for  the  federal  lands  in  the 
HCNRA  had  been  adopted  and  public 
comment  solicited.  54  FR  41089  (Oct.  5, 
1989).  Only  two  comments  were 
received  on  the  interim  rule.  The 
interim  rule  has  never  been  published 
as  a  final  rule. 

Recently,  another  lawsuit  was  filed 
against  the  Forest  Service  alleging  that 
the  agency  had  unreasonably  delayed 
promulgation  of  the  regulations  for  the 
HCNRA  following  the  Ninth  Circuit's 
1989  decision  in  ONRCv.  Lyng.  Hells 
Canyon  Preservation  Council  v. 
Richmond,  Slip  Op.  Cv.  No.  92-1432- 
ST(D.  Or.).  The  district  court  agreed 
that  the  Forest  Service  had 
unreasonably  delayed  the  promulgation 
of  rules  for  the  HCNRA  and  established 
a  schedule  for  their  completion.  As  it 
related  to  regulations  for  the  federal 
lands  in  the  HCNRA,  the^court  directed 
that  a  proposed  rule  be  pubhshed  in  the 
Federal  Register  not  later  than  January 
20, 1994;  that  the  comment  period  on 
the  proposed  rule  close  not  later  than 
March  21, 1994;  and  that  a  final  rule  be 
adopted  and  published  in  the  Federal 
Register  not  later  than  July  19, 1994. 

On  January  19, 1994,  the  Forest 
Service  published  a  proposed  riile  for 
the  National  Forest  System  lands  in  the 
HCNRA  pursuant  to  Sections  10(bHe) 
of  the  Act  (59  FR  2782).  The  proposed 
rule  consisted  of  the  following  sections: 
purpose  and  scope,  definitions, 
management  standards  and  guidelines, 
protection  and  preservation  of  cultural 
and  paleontological  resources,  use  of 
motorized  and  mechanical  equipment, 
use  of  motorized  and  non-motorized 
rivercraft,  timber  harvesting  activities, 
mining  activities,  and  grazing  activities. 
In  recognition  of  the  proportionately 
greater  protection  that  Congress  felt  the 
wilderness  areas  should  receive  over 
other  parts  of  the  HCNRA,  the  proposed 
rule  also  divided  the  HCNRA  into 
Wilderness  Lands,  consisting  of  the 
approximately  223,000  acres  of 


designated  wilderness  in  the  HCNR/k 
and  Other  Lands,  consisting  of  the  I 
remaining  approximately  402,000  acres 
of  federal  lands  in  the  HCNRA,  This 
latter  category  included  the 
approximately  33,000  acres  of  federal 
lands  in  the  Snake,  Rapid,  and  Imnaha 
Wild  and  Scenic  River  corridors. 

Again.st  this  backdrop,  the  proposed 
rule  then  established  standards  for  each 
of  the  items  identified  in  Sections  10(b) 
through  (e)  of  the  Act.  Some  of  the 
standards  varied  depending  on  whether 
the  affected  activity  or  use  occurred  on 
or  was  contemplated  in  the  Wilderness 
L.ands  or  the  Other  lands.  The 
standards  for  the  grazing  activities  were, 
however,  identical  for  Wilderness  Lands 
and  Other  Lands.  The  standards  for 
motorized  and  non-motorized  rivercraft 
use  did  not  differentiate  l>etween 
Wilderness  Lands  and  Other  Lands. 
Rather,  this  section  of  the  proposed  rule 
established  standards  applicable  only  to 
river  segmems  that  had  been  designated 
as  wild  and  scenic  rivers. 

Nineteen  letters  expressing  a  variety 
of  viewpoints  were  received  by  the 
expiraticm  of  the  60  day  comment 
period  on  March  21. 1994.  These  letters 
contained  the  views  of,  among  others,  a 
utility  company,  a  recreati(M)  group, 
several  environmental  groups,  a  federal 
agency,  a  grazing  permittee,  an 
a.ssoci8tion  representing  the  personal 
watercrafi  industry,  a  conunnrnal  river 
outfitter  and  numerous  concerned 
citizens.  Two  individuals  submitted  two 
separate  comments  on  the  proposed 
rula  The  comments  contained  in  these 
letters  have  been  cmsidered  in  the 
adoption  of  this  final  rule.  The 
Department  appreciates  the  time  and 
energy  the  reviewers  invested  in 
preparing  these  letters  and  articulating 
their  concerns  with  the  proposed  rule. 

All  comments  received  are  available 
for  review  in  the  Office  of  the  Director, 
Recreation.  Cultural  Resources,  and 
Wilderness  Management  Staff.  Auditors 
Building,  4th  Floor,  201  14th  Street,  SE., 
at  Lidependence  Ave.,  SW.,  Washington 
DC,  during  regular  business  hours  (8 
a.m.  to  5  p jn.)  Monday  through  Friday. 

Analysis  of  Public  Comment 

Comments  on  the  proposed  rule  dealt 
with  general  issues  like  the  terminology, 
enforceability,  and  format  of  the 
regulation.  Comments  also  were  made 
concerning  the  specific  standards 
enumerated  in  the  proposed  rule.  A 
brief  statement  of  the  SEilient  issues, 
responses,  and  modifications  in  the 
proposed  rule  follows. 
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designated  wilderness  in  the  HCNRA 
and  Otber  Lands,  consisting  of  the 
remaining  approximately  402,000  acres 
of  federal  lands  in  the  HCNRA.  This 
latter  category  included  the 
approximately  33,000  acres  of  federal 
lands  in  the  Snake,  Rapid,  and  Imnaha 
Wild  and  Scenic  River  corridors. 

Against  this  backdrop,  the  proposed 
rule  then  established  standards  for  each 
of  the  items  identified  in  Sections  I0(b} 
through  (e)  of  the  Act.  Some  of  the 
standards  varied  depending  on  whether 
the  affected  activity  or  use  occurred  on 
or  was  contemplated  in.the  Wilderness 
Lands  or  the  Other  Lands.  The 
standards  for  the  grazing  activities  were, 
however,  identical  for  Wilderness  Lands 
and  Other  Lands.  The  standards  for 
motorized  and  non-motorized  rivercraft 
use  did  not  differentiate  between 
Wilderness  Lands  and  Other  Lands. 
Rather,  this  section  of  the  proposed  rule 
established  standards  applicable  only  to 
river  segments  that  had  been  designated 
as  wild  and  scenic  rivers. 

Nineteen  letters  expressing  a  variety 
of  viewpoints  were  received  by  the 
expiration  of  the  60  day  comment 
period  on  March  21. 1994.  These  letters 
contained  the  views  of,  among  others,  a 
utility  company,  a  recreati(Hi  group, 
several  environmental  groups,  a  federal 
agency,  a  grazing  permittee,  an 
assodation  representing  the  personal 
watercrafi  industry,  a  commercial  river 
outfitter  and  niunerous  concerned 
citizens.  TWo  individuals  submitted  two 
separate  comments  on  the  proposed 
rule  The  comments  contained  in  these 
letters  have  been  cmsidered  in  the 
adoption  of  this  final  rule.  The 
Department  appreciates  the  time  and 
energy  the  reviewers  invested  in 
preparing  these  letters  and  articulating 
their  concerns  with  the  proposed  rule 

All  comments  received  are  available 
for  review  in  the  Office  of  the  Director, 
Recreation.  Cultural  Resources,  and 
Wilderness  Management  Staff.  Auditors 
Building,  4th  Floor,  201  14th  Street,  SE.. 
at  hidependence  Ave.,  SW.,  Washington 
DC,  during  regular  business  hours  (8 
a.m.  to  5  p  jn.)  Monday  through  Friday. 

Analysis  of  Public  Comment 

Comments  on  the  proposed  rule  dealt 
with  general  issues  like  the  terminology, 
enforceability,  and  format  of  the 
regulation.  Comments  also  were  made 
concerning  the  specific  standards 
enumerated  in  the  proposed  rule.  A 
brief  statement  of  the  aEilient  issues, 
responses,  and  modifications  in  the 
proposed  rule  follows. 


General  CoEnments  on  Proposed 
Sul^part  E  of  38  CFK  Pan  292 

1.  The  Ambiguity  of  the  Standards  in 
the  Proposed  Rule 

A  number  of  reviewers  contended  that 
many  of  the  standards  set  out  in 
§§  292.43  through  292.48  of  the 
proposed  rule  were  vague  and 
imprecise.  As  a  result,  these  reviewers 
noted,  the  Forest  Service  could  exerdse 
unfettered  discretion  in  the 
administration  of  the  HCNRA.  These 
reviewers  suggested  that  this  could 
result  in  arbitrary  decisions  allowing  or, 
in  some  cases,  disallowing  certain 
activities  or  uses  in  the  HCNRA.  They 
concluded  that  the  standards  should  be 
clarified  to  further  circumscribe  the 
agency's  dedsionmaking  authority.  If 
additional  clarification  could  not  be 
achieved,  then  some  of  the  reviewers 
recommended  that  the  affected  standard 
simply  be  eliminated. 

Response.  The  Forest  Service 
generally  disfavors  the  use  of  rigid  and 
fixed  standards  in  a  rule 
notwithstanding  the  fact  that  such 
standards  might  reduce  the  potential  for 
arbitrary  agency  action  and  might 
enhance  the  agency's  aed  the  pubhc's 
ability  to  predict  whether  certain 
behavior  would  be  in  conformance  with 
them.  The  reason  that  the  agency  resists 
this  practice  is  twofold.  First,  the  agency 
believes  that  theie  is  a  signiGcaot  risk 
that  rigid  and  fixed  stancterds  in  a  rule, 
though  perhaps  appropriate  at  the  time 
of  adoption,  may  quickly  be  rendered 
obsolete  or  impractical  due  to  changes 
or  developments  in  law,  science, 
technology,  or  societal  norms  and 
understandings.  Second,  where  such 
standards  are  deemed  desirable,  they 
can  typically  be  incorporated  in  the 
forest  plan  or  a  related  document,  hke 
the  Comprehensive  Management  Plan 
for  the  HCNRA,  which  are,  by  their 
jialure,  more  fluid  and  dynamic  and 
thus  better  suited  than  a  rule  to  respond 
to  evolution  and  change. 

As  a  result,  the  Forest  Service 
acknowledges  that  some  discretion 
exists  in  most,  if  not  all,  of  the  standards 
in  the  proposed  rule.  It  is  the  agency's 
view  that  an  element  of  discretion  is 
essential  if  the  HCNRA  is  to  be 
successfully  administered  in 
conformance  with  the  Act. 

Nonetheless,  the  agency  has  reviewed 
the  standards  of  the  proposed  rule  to 
determine  whether  additional 
clarification  can  be  supplied  without 
compromising  the  flexibility  necessary 
to  administer  the  HCNRA.  To  the  extent 
a  standard  might  appear  to  be  so  vague 
as  to  be  unenforceable,  additional 
clarification  has  been  supplied  in  the 
nile.  Such  clarification  is  explained  in 


the  section-by-sectjon  comments  that 
follow.  In  many  circumstances, 
additional  clarification  may  also  be 
supplied  in  the  Comprehensive 
Management  Plan  (CMP)  for  the  HCNRA 
which  will  apply  the  general  goals  and 
objectives  of  the  Act  in  conjunction 
with  the  standards  of  this  rule  to  the 
specific  uses  or  activities  occurring  in  or 
contemplated  on  the  HCNRA. 

Finally,  it  sliould  be  noted  that  the 
mere  existence  of  discretion  in  an 
agency  decisionmaker  does  not 
necessarily  mean  that  the  discretion  will 
be  abused.  This  is  neither  the  purpose 
nor  intent  of  this  rule.  In  the  event  that 
a  party  believes  that  the  Forest  Service 
has  acted  arbitrarily  or  capriciously  or 
has  otherwise  abused  its  discretion, 
judicial  review  is  available  in 
accordance  with  the  Administrative 
Procedures  Act.  5  U.S.Q  §§  706  et  sfiq. 

2.  Absence  of  a  Mechanism  in  the 
Proposed  Rule  To  Enforce  the  Standards 
Contained  Therein 

Many  reviewers  submitted  comments 
that  supported  the  standards  in  the 
proposed  rule  with  the  caveat  that  the 
Forest  Service  implement  and  enforce 
them.  One  reviewer  was  concerned  that 
the  proposed  rule  failed  to  supply  any 
mechanism  by  which  the  standards 
could  be  enforced.  Presumably,  this 
re\iewer  believed  that  the  lack  of  a 
viable  enforcement  mechanism  would 
make  the  rule  a  paper  tiger  and  render 
it  iaeffiectual  as  a  means  of  protecting 
against  depredaticms  in  the  HCNRA  and 
enhancing  the  values  for  which  the 
HCNR,\  was  established. 

Resfxjnse.  Notwithstanding  the  lack  of 
8  specific  enforcement  mechanism  in 
the  proposed  rule,  the  Forest  Service 
does  not  consider  the  standards  of 
§§292.43  through  292.48  to  be 
unenforceable.  The  Forest  Service  has 
several  tools  at  its  disposal  which  can 
help  to  ensure  compliance  with  the 
standards  of  this  rule. 

As  was  noted  in  §  292.40fb)  of  the 
proposed  rule,  this  rule  for  the  HCNR.\ 
would  supplement,  not  supplant, 
existing  statutory  and  regulatory 
authorities  generally  applicable  to 
National  Forest  System  lands.  This      . 
authority  includes,  but  is  not  limited  to. 
Forest  Service  regulations  governing 
prohibitions  at  36  CFR  part  261  et  seq. 
These  regulations  provide  for  fines  of  up 
to  $5000  and/or  imprisonment  of  up  to 
six  months  for  violations  of  the 
enumerated  prohibitions.  At  a 
minimum,  prohibitions  in  Subpart  A  of 
36  CFR  part  261  concerning  timber  and 
other  forest  products  (36  CFR  261.6), 
livestock  (36  CFR  261.7),  property  (36 
CFR  261.9),  occupancy  and  use  (36  CFR 
261.10),  forest  development  roads  and 


36868         Federal  Register  /  Vol.  59,  No.  137  /  Tuesday,  July  19,  1994  /  Rules  and  Regulations 

^ 

trails  (36  CFR  261. 12|.  use  of  vehicles 
off  roads  (36  CFR  26^.13),  and  national 
forest  wilderness  (36  CFR  261.16)  may 
directly  apply  to  the  ^ICNRA  and  the 
standards  set  out  herfein. 

Prohibitions  may  ^so  be  established 
by  order  of  the  Chief]  Regional  Forester, 
or  Forest  Supervisor  pursuant  to 
Subpart  B  of  36  CFR  261.50  et  seq.  In 
the  event  that  such  an  order  was  issued, 
prohibitions  concerning  special  closures 
(36  CFR  261.53).  fordst  development 
roads  (36  CFR  261.5^).  forest 
development  trails  (36  CFR  261.55).  use 
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of  vehicles  off  forest  development  roads 
(36  CFR  261.56).  nati  onal  forest 
wilderness  (36  CFR  :  61.57),  and 
occupancy  and  use  (;  6  CFR  261.58)  may 
directly  apply  to  the  riCNRA  and  the 
standards  set  out  in  t  lis  rule. 

Furthermore,  the  a  ithorizations  for 
domestic  livestock  gi  azing  and  rivercraft 
use  will  be  dependei  t  upon  compliance 
with,  among  other  th  ings,  the  applicable 


standards  in  this  rul( 


e  Forest  Service 
civil  enforcement 
fending  use  or 

is  currently 


of  the  standards  set  ( ut  herein  could 
result  in  the  loss  of  grazing  privileges  or 
rivercraft  use.  This,  i  n  and  of  itself,  is 
a  valuable  enforcem<  nt  mechanism. 

[n  addition  to  all  c  '  the  above 
enforcement  tools,  tl  < 
may  always  pursue  a 
action  to  enjoin  an  o 
activity. 

The  Forest  Servicd  i 
considering  whether  the  prohibition 
regulations  at  36  CFf  part  261  et  seq. 
should  be  amended 
specifically  related  lb  the  HCNRA.  If 
this  is  deemed  advis  ible,  it  would  be 
the  subject  of  a  sepai  ate  rulemaking.  In 
the  meantime,  to  cla  ify  that  the  Forest 
Service  may  utilize  t  le  prohibition 
regulations  to  enforc  3  the  standards  set 
out  in  this  rule,  a  nc  v  subsection  (c)  has 
been  added  to  §292. 12. 

3.  Inconsistency  of  Certain  Standards 

for  Other  Lands  in  tl\e  HCNRA  With  the 

and  Scenic  Rivers 

One  reviewer  cont  jnded  that  several 
standards  for  Other  1  .ands  in  the 
HCNRA  could  result  in  uses  of  or 
activities  on  wild  an  1  scenic  river 
corridor  lands  that  w  ould  otherwise  be 


precluded  under  the 
Rivers  Act,  16  U.S.C 


particular,  this  revie  rver  noted  that 
standards  regarding  notorized  and 
mechanical  equipment  and  timber 
harvesting  could  be  )roblematic. 
especially  for  wild  a  id  scenic  river 
sections  classified  "i  did."  This 
reviewer  recommended  that  the  Other 
Lands  category  be  further  subdivided 
into  Wild  and  Scenii :  River  Areas  and 
Recreation  Lands.  In  splitting  this 
category,  standards  could  be  specifically 
tailored  to  wild  and  scenic  river 


Thus,  violations 


Wild  and  Scenic 
§§  1271  et  seq.  In 


corridor  lands  to  avoid  any  potential 
conflict  with  the  Wild  and  Scenic  Rivers 
Act. 

Response:  As  noted  above  and  in  the 
proposed  rule,  when  Congress 
established  the  HCNRA  it  also 
designated  the  Hells  Canyon  Wilderness 
and  the  Snake  and  Rapid  Wild  and 
Scenic  Rivers  within  the  HCNRA. 
Portions  of  the  Eagle  Cap  Wilderness 
and  the  Imnaha  Wild  and  Scenic  River 
are  also  within  the  HCNRA  boundary. 
While  these  wilderness  areas  and  wild 
and  scenic  rivers  are  within  the  HCNRA 
boundaries,  they  are  administered 
pursuant  to  the  Wilderness  Act  and 
Wild  and  Scenic  Rivers  Act, 
respectively.  Therefore,  the  standards  in 
this  rule  as  applied  to  federal  lands 
within  a  designated  wilderness  in  the 
HCNRA  can  not  be  in  conflict  with  the 
Wilderness  Act.  So  too,  the  standards  in 
this  rule  as  applied  to  federal  lands  in 
a  designated  wild  and  scenic  river 
corridor  in  the  HCNRA  can  not  run 
afoul  of  the  Wild  and  Scenic  Rivers  Act. 

It  was  the  initial  opinion  of  the  Forest 
Service  that  the  standards  for  the 
Wilderness  Lands  were  consistent  with 
the  Wilderness  Act  and  that  the 
standards  for  the  Other  Lands  in  the 
proposed  rule  were  consistent  with  the 
VVild  and  Scenic  Rivers  Act  where  wild 
and  scenic  river  corridor  lands  were 
involved  and  the  Act  where  the 
remaining  federal  lands  in  the  HCNRA 
were  involved.  On  further  reflection, 
however,  the  Forest  Service  agrees  with 
the  reviewer  that  some  additional 
adjustments  are  necessary  to  ensure  that 
there  isno  inconsistency  between 
activities  or  uses  that  may  be  authorized 
under  this  rule  and  those  that  may  be 
authorized  under  the  Wild  and  Scenic 
Rivers  Act.  To  that  end.  the  final  rule 
has  split  out  Wild  and  Scenic  Rivers 
from  the  Other  Lands  category.  This 
new  category  includes  the 
approximately  33.000  acres  of  federal 
lands  in  the  Snake,  Rapid,  and  Imnaha 
Wild  and  Scenic  River  corridors.  The 
standards  have  been  revised  accordingly 
and  are  more  thoroughly  discussed  in 
the  section  by  section  comments  which 
follow.  The  remaining  federal  lands  in 
the  HCNRA  are  still  referred  to  as  the 
Other  Lands. 

4.  Opportunities  for  Public  Involvement 
in  Decisionmaking  Should  Be 
Maximized  in  the  HCNRA 

Several  reviewers  encouraged  the 
Forest  Service  to  involve  the  public  in 
decisions  affecting  the  National  Forest 
System  lands  in  the  HCNRA. 

Response.  The  Forest  Service  remains 
absolutely  committed  to  involving  the 
public  in  decisions  afl'ecting  the  HCNRA 
to  the  maximum  extent  allowable  by 


law.  To  that  end,  the  Forest  Service  has 
solicited  and  will  continue  to  solicit  the 
public's  input  on  the  broad  array  of 
resource,  recreation,  and  other  issues 
currently  affecting  the  HCNRA.  Recent 
examples  of  public  involvement  include 
discussions  concerning  the 
administration  of  rivercraft  on  the  Snake 
River  and  preventing  the  spread  of 
disease  in  bighorn  sheep.  The  agency 
steadfastly  believes  that  public 
involvement  is  the  key  to  the  successful 
administration  of  the  HCNRA  in 
conformance  with  the  Act. 

5.  Regulatory  Flexibility  Act  Analysis 

One  reviewer  was  critical  of  the 
statement  in  the  proposed  rule  that  this 
regulation  would  "not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  This  reviewer 
classified  himself  as  one  of  the  "small 
entities"  on  whom  the  rule  would  have 
a  major  effect. 

Response.  Section  3(a)  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  §§  601  et  seq..  requires  the 
preparation  of  a  regulatory  fiexibility 
analysis  whenever  an  agency  is  engaged 
in  a  notice  and  comment  rulemaking. 
However,  section  5(a)  of  the  RFA 
negates  this  requirement  if  the  agency 
certifies  that  the  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

In  this  instance,  the  Forest  Service 
determined  that  preparation  of  a 
regulatory  flexibility  analysis  was  not 
required  pursuant  to  Section  5(a)  of  the 
RFA  since  this  rule  would  neither  pose 
a  significant  economic  impact  nor 
would  it  affect  a  substantial  number  of 
small  entities.  The  economic  impact  of 
this  rule,  if  any,  would  be  slight  since 
it  only  establishes  standards  and 
guidelines  for  the  administration  of  the 
HCNRA.  Furthermore,  the  number  of 
small  entities  affected  by  this  rule  is  not 
substantial.  In  fact,  the  number  of 
affected  small  entities  is  relatively  small 
and  generally  confined  to  businesses 
that  operate  in  and  around  the  HCNRA. 

6.  Substitution  of  Authorized  Officer  for 
Area  Ranger 

The  final  rule  uses  the  term 
"authorized  officer"  instead  of  the  term 
"Area  Ranger"  that  was  used  in  the 
proposed  rule  to  describe  the  agency 
official  responsible  for  implementing 
the  various  provisions  of  this  rule.  This 
change  was  deemed  necessary  in  order 
to  avoid  any  confusion  regarding  which 
Forest  Service  line  officer  has  the 
delegated  authority  to  undertake  actions 
that  are  authorized  by  this  rule.  In  some 
instances,  the  authorized  officer  would 
be  the  Area  Ranger.  In  most  other  cases, 
the  authorized  officer  would  be  the 


Forest  Supervisor.  The  use  of  the  term 
"authorized  officer"  preserves  the  status. 
quo  of  Forest  Service  line  officer 
authority  and  ensures  that  there  wifl  be 
no  confusion  regarding  whether  this 
rule  contains  an  impUed  del^ation  of 
authority  from  the  Forest  Supervisor  to 
the  Area  Ranger.  A  definition  of 
"authorized  officer"  is  supplied  in  the 
rule. 

Specific  Comments  on  Proposed 
Subpart  E  of  36  CFR  Pari  292 

The  following  is  a  discus.sion  of 
comments  that  were  received  pertaining 
to  specific  sections  of  the  proposed  rule 
and  the  changes  in  the  final  rule,  if  any, 
resulting  therefit)ra.  Section  292.40. 
Purpose  and  Scope,  is  not  specifically 
covered  in  this  analysis  since  there  were 
no  comments  on  or  changes  made  to  the 
provisions  of  this  section.  Additionally, 
§292.41,  Definitions,  and  §292.42. 
Management  Standards  and  Guidelines 
are  also  not  specifically  covered  in  this 
analysis  because  the  comments  on  and 
modifications  to  the  provisions  of  these 
sections  are  discussed  elsewhere  in  this 
analysis.  Additions,  deletions,  or 
modifications  to  definitions  in  §292.41 
are  discussed  in  the  context  of  the 
standards  in  §§  292.43  through  292.48 
xvitb  appropriate  cross  references  to 
§  292.41.  The  only  change  to  §  292.42 
was  the  inclusion  of  a  new  subsection 
(c)  dealing  with  enforcement  which  was 
discussed  in  the  General  Comment 
analysis  above. 

1.  Section  292.43,  Protection  and 
PreservaUon  of  Cultural  and 
Paleontohgical  Resources 

The  proposed  rule  established  four 
standards  for  the  administration  of 
cultural  and  paleontological  resources 
in  the  Other  Lands  of  the  HCNRA. 
These  same  four  standards  and  two 
additional  ones  were  established  for  the 
administratimi  of  these  resources  in  the 
Wilderness  Lands  of  the  HCNRA. 
Briefly,  the  standards  in  the  proposed 
rule  were:  (1)  that  protection  should  brt 
the  Forest  Service's  primary 
management  objcMCtive  for  cultura) 
resources  in  the  HCNRA;  (2)  that 
management  priorities  for  cultural 
resources  in  the  HCNRA  should  be 
based  on  the  significance  of  the 
resource;  (3)  that  significant  cuhural 
resources  should  be  protected  cm-site  If 
possible;  (4)  that  the  primary 
management  objective  for 
paleontological  resources  should  be 
scientific  study;  (5)  that  information 
regarding  cuhural  resources  on 
Wilderness  Lands  should  b*  j^iovicad 
outside  Wilderness  Lands;  fcud  (6)  tiiat 
trails  may  not  be  developtxl  or  relocated 
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Forest  Supervisar.  The  use  of  the  teiro 
"authorized  officer"  preserves  the  status 
quo  of  Forest  Service  line  officer 
authority  and  ensures  that  there  will  be 
no  confusion  regarding  whether  this 
rule  contains  an  implied  delegation  of 
authority  from  the  Forest  Supervisor  to 
the  Area  Ranger.  A  definition  of 
"authorized  officer"  is  supplied  in  the 
rule.  j 

Specific  Comments  on  Proposed 
Sul^Mtrt  E  of  36  CFR  Pari  292 

The  following  is  a  discus.sion  of 
comments  that  were  received  pertaining 
to  specific  sections  of  the  proposed  rule 
and  the  changes  in  the  final  rule,  if  any, 
resulting  therefrom.  Section  292.40, 
Purpose  and  Scope,  is  not  specifically 
covered  in  this  analysis  since  there  were 
no  comments  on  or  changes  made  to  the 
provisions  of  this  section.  Additionally, 
§292.41,  Definitions,  and  §292.42, 
Management  Standards  and  Guidelines 
are  also  not  specifically  covered  in  this 
analysis  because  the  comments  on  and 
modifications  to  the  provisions  of  these 
sections  are  discussed  elsewhere  in  this 
analysis.  Additions,  deletions,  or 
modifications  to  definitions  in  §  292.41 
are  discussed  in  the  context  of  the 
standards  in  §§  292.43  through  292.48 
with  appropriate  cross  references  to 
§  292.41.  The  only  change  to  §  292.42 
was  the  inclusion  of  a  new  subsection 
(c)  dealing  with  enforcement  which  was 
discussed  in  the  General  Comment 
analysis  above. 

J.  Section  292.43,  Protection  and 
PivservatJon  of  Guttural  and 
Paleontological  Resources 

The  proposed  rule  established  four 
standards  for  the  administration  of 
cultural  and  paleontological  resources 
in  the  Other  Lands  of  the  HCNRA. 
These  same  four  standards  and  two 
additional  ones  were  established  for  the 
adminislratirai  of  these  resources  in  the 
Wilderness  Lands  of  the  HCNRA. 
Briefly,  the  standards  in  the  proposed 
rule  were:  (1)  that  protection  should  brt 
the  Forest  Service's  primary 
management  objective  for  cultural 
resources  in  the  HCNRA;  (2)  that 
management  priorities  for  cultural 
resources  in  the  HCNRA  should  be 
based  on  the  significance  of  the 
resource;  (3)  that  significant  cuhural 
resources  should  be  protected  cm-site  if 
possible;  (4)  that  the  primary 
management  ob)ective  for 
paleontological  resources  should  be 
scientific  study;  (5)  that  information 
regarding  cuhural  resources  or 
Wilderness  Lands  should  b*  [.lu^Cttd 
outside  Wilderness  Lands:  fcud  (6)  that 
trails  may  not  be  developed  or  relocated 


in  Wilderness  Lands  solely  to  gain 
access  to  cultural  resources. 
Comment:  Forest  Service 
administration  of  cukuro}  resources 
should  balance  protection  and 
education.  One  reviewer  feh  that  the 
standards  of  the  proposed  rule  could  be 
interpreted  by  the  Forest  Service  as  a 
way  to  \Qsiiiy  the  exclusion  of  all 
humans  from  any  cuJtural  resources  in 
the  HCNRA  since  any  human  nresence 
would  present  a  risk  of  harm,  this 
reviewer  contended  that  such  an 
interpretation  would  be  contrary  to  the 
legislative  history  of  the  Act. 

Response:  The  agency  does  not 
believe  that  exclusion  of  all  persons  is 
a  reasonable  intCTpretation  of  the 
standards  in  the  proposed  rule.  The 
proposed  rule  cleariy  states  that 
protection  of  cultural  resources  in  the 
HCNRA  will  be  the  dominant 
management  obiective.  However,  it  also 
clearly  states  that  education  about 
cultural  resources  is  an  important 
management  objective.  Only  in  the 
event  of  a  conflict  between  protection  of 
and  eduettion  about  a  particular 
cultural  resource,  would  the  education 
efforts  have  to  yield. 

Comment:  Disturbance  or  remoxnl  of 
paleontological  resources.  One  reviewer 
noted  that  the  standard  which  required 
prior  written  authorisition  before  a 
paleontological  resourr.e  could  be 
disturbed  or  removed  for  scientific 
study  could  be  construed  as  requiring 
no  such  authorization  if  the  resource 
was  disturbed  or  removed  for  any  other 
reason. 

Response:  The  agency  agrees  vidth  the 
reviewer's  observation.  This  standard  in 
the  final  rule  has  been  modified  to 
clarify  that  disturbance  or  removal  of 
paleontological  resoiUT:es  may  only 
occur  in  conjunction  with  scientific 
studies.  And,  even  in  those  castis.  prior 
written  authorization  must  be  obtained. 

Comment:  Traditional  and  cultural 
properties  should  he  added  to 
orcheological  and  historic  properties. 
Two  reviewers  inged  the  Forest  Service 
to  expand  the  type  of  properties  covered 
by  the  standards  of  this  section  to 
include  "traditional  and  cultural" 
properties.  Tnese  terms  were  not 
defined. 

Response:  Section  10(b)  of  the  Act 
specifically  authorizes  the  Secretary  to 
promulgate  regulations  "to  insure  the 
full  protection  and  preservation  of  the 
historic,  ardieological.  and 
paleontological  resources  in  the 
recreation  area."  In  developing  this  rule, 
the  Forest  Service  has  sou^t  to  conform 
M  c.o»ei5  -^  possible  with  the  precise 
language  of  the  Act  Therefore,  to  the 
extent  that  "traditional  and  cultural" 
properties  referenced  in  the  reviewer's 


comment  may  also  be  construed  as  an 
historic  or  archaeolegic  property,  then 
the  standards  of  this  rule  would  apply 
Otherwise,  these  properties  will  be 
administered  in  accordance  with  the 
other  relevant  statutory  and  regulatory 
authorities  available. 

Comment:  References  to  the  Natiunol 
Historic  Presen'ation  Act  (XHPA), 
Archeologicai  Resources  Protection  Act 
(ARPA),  and  American  Indian  Religious 
Freedom  Act  (AIRFA}  should  be 
included  in  the  rule.  In  light  of  the 
Forest  Service's  responsibilities 
pursuant  to  NHPA,  ARPA.  and  AIRFA, 
two  reviewers  suggested  that  the  rule 
should  include  explicit  references  to 
ensure  that  the  agency  complies  with 
their  provisions  in  carrying  out  the 
provisions  of  this  rule.  These  reviewers 
also  urged  that  the  rule  include 
consultation  requirements  with  affsHjled 
Indian  tribes. 

Response:  Section  292.42  of  the 
proposed  rule  acknowledged  that  the 
administration  of  the  HCNRA  must  be 
in  accordance  with  all  the  laws  and 
regulations  applicable  to  National  Forest 
System  lands  and  resources,  not  just 
those  specifically  applicable  to  the 
HCNRA.  The  Forest  Service  determined 
that  it  would  be  too  unwieldy  to  call  out 
in  the  text  of  the  rule  each  sUtute  and/ 
or  regulatioh  that  applies  to  a  partitj)l.3r 
use  or  activity  in  the  HCNRA. 
Consequently,  the  Supplementary 
Information  section  of  the  proposed  rui»' 
referenced  those  authorities.  For 
historic,  archeologicai,  and 
paleontological  resources,  the  prupo!>ed 
rule  listed  fJHPA.  ARPA,  the 
Antiquities  Act,  and  regulations  al  36 
CFR  parts  296.  800.  This  list  should  also 
have  included  AIRFA.  Express 
consultation  requirements  with  Indian 
ti-ibes  would  be  duplicative  of  existing 
authority  and  thus  not  necessary  in  this 
rule. 

Comment:  Access  to  archeologicai 
sites  should  be  limited  and  Forest 
Service  personnel  should  be  present  for 
interpretation  and  protection  purposes. 
One  reviewer  agreed  with  the  proposed 
nile  that  protection  should  be  the 
dominant  management  objective  for 
cultural  resources  but  attributed  two 
recent  acts  of  vandalism  at  an 
archeologicai  site  to  the  Forest  Service's 
reconstruction  of  a  road  to  this  site  and 
the  lack  of  protection  there.  Based  on 
the  above,  this  reviewer  suggested  that 
the  rule  sliould  be  strengthened  to 
include  standards  whirii  would  bar 
further  development  of  roads  or  other 
access  routes  to  archeologicai  sites.  In 
addition,  this  reviewer  recommended 
that  all  interpretation  activities  occur 
off-site  unless  a  site  is  already 
developed  and  regularly  visited,  in 
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which  case  Forest  Sdrvice  personnel 
should  be  available  4t  the  site  to 
interpret  it  and  guard  against  theft  and 
vandalism.  i 

Response:  The  recent  incidents  of 
vandalism  at  Pittsburgh  Landing,  a 
popular  recreation  s^e,  are  truly 
unfortunate.  The  Foilest  Service  is 
currently  evaluating  jsteps  that  can  be 
taken  to  prevent  a  recurrence  of  this 
type  of  incident  in  dje  future.  The 
agency  strongly  beliaves  that  these 
incidents  are  the  exception  rather  than 
the  rule  and  that  thousands  of  people 
enjoy  and  leam  fromj  the  historic  and 
archeological  propeijies  in  the  HCNRA 
every  year. 

The  agency  does  njc 
reviewer's  recommei 
to  the  rule  would  sig 
strengthen  the  prote< 
cultural  resources  inlthe  HCNRA. 
Sufficient  authority  Exists  under  the 
standards  of  this  rule  to  address 
problems  like  the  one  experienced  at 
Pittsburgh  Landing  qn  a  case  by  case 
basis.  While  the  reviewer's 
recommendations  wi>uld  not  necessarily 
improve  the  level  of  protection  afforded 
under  the  rule,  it  wopld  greatly  impair 
efforts  to  manage  thebe  resources  for 
education  and  enjoyinent.  As  a  result, 
this  suggestion  did  nbt  result  in  a 
change  in  the  Gnal  rule. 

Comment:  Funding  for  the  protection 
of  cultural  resources  should  be  a 
priority  for  the  HCNRA  and  should  be 
written  into  the  rule.  One  reviewer 
noted  that  funding  fc  r  the  protection  of 
cultural  resources  should  be  one  of 
three  funding  priorit 
and  that  this  should 
written  into  the  rule. 


es  for  the  HCNRA 
>e  explicitly 


Response:  Fundinj  for  the  various 
functions  and  operat  ons  of  the  HCNRA, 
or  any  other  unit  of  t  le  National  Forest 
System  for  that  matt<  r,  is  extremely 
complicated  and  depends  on,  among 
other  things,  the  ann  ial  budget  and 
appropriations  processes 
priorities  in  a  rule  is 
nor  an  accepted  mea|is  of  allocating 
hinds. 


2.  Section  292.44,  Ui  e  of  Motorized  and 
Mechanical  Equipmi  nt 


established  four 
of  motorized  and 


The  proposed  rule  ( 
standards  for  the  use  ( 
mechanical  equipment  in  the  Other 
Lands  of  the  HCNRA^  Briefly,  the 
standards  for  the  Other  Lands  were:  (1) 
that  motorized  and  niechanical 
equipment  could  be  iised  on  Forest 
Service  roads  and  aiijstrips;  (2)  that 
motorized  and  mechanical  equipment 
could  be  used  on  Fotjest  Service  trails  if 
the  use  is  compatible!  with  Section  7  of 
the  Act;  (3)  that  mechanical  equipment 
could  be  used  off  roads,  airstrips,  and 


trails  if  the  use  is  compatible  with 
Section  7  of  the  Act;  and  (4)  that 
motorized  equipment  would  be 
prohibited  off  roads,  airstrips,  and  trails 
unless  it  was  necessary  to  comply  with 
Section  7  of  the  Act.  For  the  Wilderness 
Lands  in  the  HCNRA,  the  proposed  rule 
simply  explained  that  the  use  of 
motorized  and  mechanical  equipment 
was  prohibited  except  as  provided  for 
under  the  Wilderness  Act.  The 
Wilderness  Act  prohibits  the  use  of 
motorized  and  mechanical  equipment 
except  for  administrative  purposes,  and 
to  control  fire,  insects,  and  disease. 

The  proposed  rule  adopted  the 
definitions  of  "motorized  equipment" 
and  "mechanical  transport"  currently 
located  in  36  CFR  293.6  rather  than 
derive  a  new  deBnition  for  these  terms. 
The  proposed  rule  also  exempted  from 
these  standards  administrative 
functions,  scientific  research,  public 
health  or  safety  emergencies,  access  to 
inholdings,  and  timber  harvesting, 
grazing  and  mining  as  authorized  under 
this  rule. 

Comment:  The  definition  of  njotorized 
and  mechanical  equipment  is  confusing. 
Several  reviewers  commented  that  the 
definition  of  motorized  and  mechanical 
equipment  in  the  proposed  rule  was 
confusing  and  that  a  specific  definition 
for  those  terms  should  be  provided 
rather  than  including  a  cross  reference 
to  another  section  of  the  Code  of  Federal 
Regulations  (CFR).  One  reviewer 
suggested  that  the  nde  adopt  the  terms 
"motorized  equipment"  and 
"mechanical  transport"  as  used  in  the 
Wilderness  Act. 

Response:  The  Forest  Service  agrees 
and  has  included  a  full  definition  of 
motorized  and  mechanical  equipment  in 
§  292.41  of  the  final  rule  rather  than  a 
citation  to  a  different  section  of  the  CFR. 
The  meaning  of  this  terra  is  unchanged. 
The  final  rule  does  not  substitute 
"motorized  equipment"  and 
"mechanical  transport"  for  "motorized 
and  mechanical  equipment"  since  the 
latter  term  was  specifically  used  in 
Section  10(c)  of  die  Act. 

Comment:  The  exceptions  to  the 
standards  restricting  use  of  motorized 
and  mechanical  equipment  in  the 
HCNRA  swallow  the  rule.  One  reviewer 
felt  that  the  exceptions  for 
administration,  access,  research,  health 
and  safety,  timber  harvesting,  grazing 
and  mining  Usted  at  the  beginning  of 
this  section  rendered  the  motorized  and 
mechanical  equipment  use  standards  of 
little  force  and  effect. 

Response:  The  Forest  Service 
disagrees.  The  exceptions  listed  in  this 
section  are  intended  to  be  narrowly 
construed.  They  were  deemed  necessary 
for  two  reasons.  The  administrative. 


access,  research,  and  health  and  safety 
exceptions  were  thought  necessary  to 
meet  the  fundamental  needs  of  the 
Forest  Service  to  administer  the  HCNRA  ' 
in  conformance  with  the  Act.  The 
timber  harvesting,  mining,  and  grazing 
exceptions  were  deemed  necessary  to 
avoid  any  potential  internal  conflict 
between  this  section  and  the  sections 
governing  those  activities.  That  is, 
conceivably  some  activities  that  could 
be  authorized  under  the  timber 
harvesting,  milling,  or  grazing  activities 
sections  of  the  rule  could  be  foreclosed 
if  the  use  of  motorized  or  mechanical 
equipment  was  required  for  these 
activities  but  prohibited  under  this 
section.  Therefore,  the  Forest  Service 
decided  that,  in  those  limited 
circumstances  prescribed  by  this  rule 
where  timber  harvesting,  mining  or 
grazing  could  occur  within  the  HCNRA, 
the  standards  for  use  of  motorized  and 
mechanical  equipment  could  not 
operate  to  impair  or  preclude  that 
activity. 

Comment:  More  restrictive  conditions 
should  apply  to  the  use  of  motorized 
and  mechanical  equipment  in  the 
HCNRA.  Two  reviewers  urged  that  the 
restrictions  on  the  use  of  motorized  and 
mechanical  equipment  should  be  more 
stringent.  One  reviewer  urged  that  all 
motorized  equipment  should  be  banned 
which  conflicts  with  non-motorized  use 
of  the  HCNRA.  Another  reviewer  urged 
that  all  use  of  motorized  and 
mechanical  equipment  should  be 
prohibited  except  that  necessary  for 
emergency  responses  and  for  the 
delivery  of  mail.  Another  reviewer 
suggested  that  the  impacts  of  the  use  of 
motorized  and  mechanical  equipment 
on  rivers  and  fish  and  wildlife  habitat 
should  be  evaluated  and  banned  where 
damage  can  be  documented. 

Response:  More  restrictive  conditions 
on  the  use  of  motorized  and  mechanical 
equipment  as  described  above  are  both 
unnecessary  and  undesirable.  The 
Forest  Service  believes  that  conflias 
between  motorized  and  non-motorized 
use  can  be  better  addressed  through  the 
planning  process  and  amendments  to 
the  Comprehensive  Management  Plan 
which  would  designate  roads  and  trails 
where  the  use  of  motorized  equipment 
can  occur.  The  agency  also  beUeves  that 
an  outright  ban  on  all  use  of  motorized 
and  mechanical  equipment  except  to 
deal  with  emergencies  and  to  deliver 
mail  is  not  a  reasonable  proposal  in 
light  of  the  Act's  acknowledgment  that 
such  use  is  permissible,  the  sheer 
magnitude  of  the  HCNRA,  and  the 
nature  of  the  agency's  administrative 
and  other  responsibilities. 

Comment:  Off  Road  Vehicles  (ORVs). 
All  Terrain  Vehicles  (ATVs),  Bulldozers, 


and  other  Land  Disturbing  Vehicles 
should  be  Specifically  Addressed  in  the 
Rule.  One  reviewer  commented  that  the 
above  types  of  vehicles  should  be* 
expressly  dealt  with  in  the  rule. 

Response:  ORVs,  ATVs,  bulldozers 
and  other  land  disturbing  vehicles  are 
covered  by  the  definition  of  motorized 
equipment.  Specific  reference  to  these 
types  of  vehicle  is  not  necessary. 

Comment:  Activities  on  or  uses  of  the 
Other  Lands  in  the  HCNRA  that  could 
be  authorized  under  these  standards 
may  be  contrary  to  the  Wild  and  Scenic 
Rivers  Act.  As  described  in  the  General 
Comments  section  above,  one  reviewer 
noted  that  the  standards  for  Other  Lands 
which  authorized  the  use  of  motorized 
and  mechanical  equipment  off  of  roads, 
trails,  and  airstrips  subject  to  its 
consistency  with  the  management 
objectives  of  Section  7  of  the  Act 
presented  a  potential  conflict  where 
wild  and  scenic  river  corridor  lands  ' 
were  concerned.  The  potential  for 
conflict  would  be  exacerbated  on  wild 
and  scenic  river  segments  classified  as 
"wild"  which  is  defined  by  the  Wild 
and  Scenic  Rivers  Act  as  "  •   *   * 
generally  inaccessible  except  by  trail, 
which  watersheds  or  shorelines 
essentially  primitive."  16  U.S.C. 
§  1274(b). 

Response:  The  Forest  Service  agrees 
with  this  reviewer's  observations  and 
has  split  out  Wild  and  Scenic  Rivers 
from  the  Other  Lands  category. 
Accordingly,  in  Section  292.41,  the 
definition  of  "Other  Lands"  has  been 
modified  to  exclude  Wild  and  Scenic 
Rivers  from  its  scope  and  the  definition 
of  "Wild  and  Scenic  Rivers"  has  been 
modified  to  clarify  that  lands  within  the 
wild  and  scenic  corridor  are  included  as 
part  of  this  category. 

In  this  section,  the  final  rule  includes 
two  new  standards  for  wild  and  scenic 
rivers.  The  first  authorizes  the  use  of 
this  equipment  on  segments  designated 
"scenic"  or  "recreational"  provided  that 
such  use  is  compatible  with  the  Wild 
and  Scenic  Rivers  Act.  The  second 
authorizes  the  use  of  this  equipment  on 
segments  designated  "wild"  only  if  this 
use  is  necessary  to  protect  and  enhance 
the  values  for  which  the  river  was 
designated. 

Comment:  The  role  of  airstrips  in  the 
HCNRA.  Several  reviewers  objected  to 
the  niunber  and  use  of  airstrips  in  the 
HCNRA  and  urged  that  standards 
should  be  adopted  which  would  reduce 
or  eliminate  airstrips  in  the  HCNRA. 
One  reviewer  remarked  that  the  term 
"designated"  should  apply  to  airstrips 
as  well  as  roads  and  trails. 

Response:  There  are  only  eight 
airstrips  in  the  625,00  acre  HCNRA. 
These  airstrips  have  been  used  for  more 
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and  other  Land  Disturbing  Vehicles 
should  be  Specifically  Addressed  in  the 
Rule.  One  reviewer  commented  that  the 
above  types  of  vehicles  should  be* 
expressly  dealt  with  in  the  rule. 

Response:  ORVs,  ATVs,  bulldozers 
and  other  land  disturbing  vehicles  are 
covered  by  the  definition  of  motorized 
equipment.  Specific  reference  to  these 
types  of  vehicle  is  not  necessary. 

Comment:  Activities  on  or  uses  of  the 
Other  Lands  in  the  HCNRA  that  could 
be  authorized  under  these  standards 
may  be  contrary  to  the  Wild  and  Scenic 
Rivers  Act.  As  described  in  the  General 
Comments  section  above,  one  reviewer 
noted  that  the  standards  for  Other  Lands 
which  authorized  the  use  of  motorized 
and  mechanical  equipment  off  of  roads, 
trails,  and  airstrips  subject  to  its 
consistency  with  the  management 
objectives  of  Section  7  of  the  Act 
presented  a  potential  conflict  where 
wild  and  scenic  river  corridor  lands  ' 
were  concerned.  The  potential  for 
conflict  would  be  exacerbated  on  wild 
and  scenic  river  segments  classified  as 
"wild"  which  is  defined  by  the  Wild 
and  Scenic  Rivers  Act  as  "*   *   * 
generally  inaccessible  except  by  trail, 
which  watersheds  or  shorelines      i 
essentially  primitive."  16  U.S. C. 
§  1274(b).  I 

Response:  The  Forest  Service  agrees 
with  this  reviewer's  observations  and 
has  split  out  Wild  and  Scenic  Rivers 
from  the  Other  Lands  category. 
Accordingly,  in  Section  292.41,  the] 
definition  of  "Other  Lands"  has  been 
modified  to  exclude  Wild  and  Scenic 
Rivers  from  its  scope  and  the  definition 
of  "Wild  and  Scenic  Rivers"  has  been 
modified  to  clarify  that  lands  within  the 
wild  and  scenic  corridor  are  included  as 
part  of  this  category. 

In  this  section,  the  final  rule  includes 
two  new  standards  for  wild  and  scenic 
rivers.  The  first  authorizes  the  use  of 
this  equipment  on  segments  designated 
"scenic"  or  "recreational"  provided  that 
such  use  is  compatible  with  the  Wild 
and  Scenic  Rivers  Act.  The  second 
authorizes  the  use  of  this  equipment  on 
segments  designated  "wild"  only  if  this 
use  is  necessary  to  protect  and  enhance 
the  values  for  which  the  river  was 
designated. 

Comment:  The  role  of  airstrips  in  the 
HCNRA.  Several  reviewers  objected  to 
the  number  and  use  of  airstrips  in  the 
HCNRA  and  urged  that  standards 
should  be  adopted  which  would  reduce 
or  eliminate  airstrips  in  the  HCNRA. 
One  reviewer  remarked  that  the  term 
"designated"  should  apply  to  airstrips 
as  well  as  roads  and  trails. 

Response:  There  are  only  eight 
airstrips  in  the  625,00  acre  HCNRA. 
These  airstrips  have  been  used  for  more 


than  40  years.  Of  these  eight  strips, 
seven  are  primitive,  two-wheeled  routes 
on  naturally  flat  land  surfaces.  Only  one 
is  roughly  surfaced  with  rock  to  allow 
for  water  drainage.  The  primitive  strips 
do  not  appear  on  Forest  Service  or  FA  A 
maps  and  are  primarily  used  for  low  use 
and  emergency  landings.  The  Forest 
Service  believes  that  the  primitive 
landing  strips  are  a  necessary  adjunct  of 
administering  an  area  as  expansive  as 
the  HCNRA  and  may  be  an  important, 
though  seldom  used,  safety  feature. 
Whether  and  to  what  extent  some  or  all 
of  these  airstrips  should  be  closed  is  an 
issue  that  should  be  discussed  in  the 
context  of  the  Comprehensive 
Management  Plan  and  not  this  ryle.  The 
Forest  Service  has  inserted  the  term 
"designated"  as  a  modifier  for 
"airstrips"  in  the  final  rule. 

3.  Section  292.45,  Use  of  Motorized  and 
Non-Motorized  Rivercraft 

The  proposed  rule  established  seven 
standards  for  the  use  of  motorized  and 
non-motorized  rivercraft  in  the  HCNRA. 
The  standards  only  applied  to  the 
Snake,  Rapid,  and  Imnaha  Wild  and 
Scenic  Rivers  and  any  other  rivers  in  the 
HCNRA  which  might  be  subsequently 
designated  pursuant  to  the  Wild  and 
Scenic  Rivers  Act.  Briefly,  the  standards 
were:  (1)  that  the  use  of  non-motorized 
rivercraft  was  authorized  subject  to 
certain  terms  and  conditions;  |2)  that 
the  use  of  motorized  rivercraft  was 
prohibited  except  on  the  Snake  Wild 
and  Scenic  River;  (3)  that  all  rivercraft 
use  is  subject  to  boating  safety  and 
registration  laws;  (4)  that  the  use  of 
motorized  and  non-motorized  rivercraft 
on  the  Snake  River  required  prior 
written  authorization  and  was  subject  to 
certain  terms  and  conditions;  (5)  that 
the  authorization  of  motorized  and  non- 
motorized  rivercraft  use  on  the  Snake 
River  must  reasonably  accommodate 
private  and  commercial  users  of  each 
type  of  rivercraft;  (6)  that  authorization 
of  motorized  and  non-motorized 
rivercraft  use  on  the  Snake  River  must 
not  exceed  the  user  capacity  of  the 
Snake  River;  and  (7)  that  authorization 
of  motorized  and  non-motorized 
rivercraft  use  on  the  Snake  River  must 
be  done  in  such  a  way  as  to  minimize 
conflicts  between  motorized  and  non- 
motorized  rivercraft  users  and  between 
rivercraft  users  and  all  other  users  of  the 
Snake  River. 

By  far,  the  greatest  number  of 
comments  received  on  the  proposed 
rule  concerned  this  section.  The 
comments  were  exceptionally  diverse, 
generally  sound,  and  frequently 
included  diametrically  opposed 
solutions  to  improve  the  rule.  For 
in.stance,  some  reviewers  concluded  that 


no  conflict  existed  between  motorized 
and  non-motorized  rivercraft  use,  others 
concluded  that  the  conflict  threatened 
the  very  integrity  of  the  HCNRA.  Some 
reviewers  felt  that  the  commercial  users 
were  principally  responsible  for  the 
conflict,  others  concluded  that  the 
private  users  were  as  much,  if  not  more. 
to  blame.  Some  reviewers  wanted  to 
accommodate  personal  watercraft  (jet 
ski)  use  in  the  HCNRA,  others  wanted 
to  prohibit  it. 

Comment:  The  Forest  Service  lacks 
the  legal  authority  to  regulate  rivercraft 
use  on  the  Snake  and  Salmon  Rivers. 
One  reviewer  argued  that  the  Forest 
Service  had  vastly  exceeded  the  scope 
of  its  legal  authority  by  developing 
standards  for  recreational  uses  of 
rivercraft  on  the  Snake  and  Salmon 
Rivers  since  those  rivers  are  navigable 
waterways  and  thus  "owned"  by  the 
States  of  Oregon  and  Idaho. 
Accordingly,  this  reviewer  suggested 
that  only  Oregon  and  Idaho  could 
regulate  recreational  activities  on  the 
Snake  and  Salmon  Rivers.  The  Forest 
Service  authority  could  only  extend  to 
activities  on  those  streams  that  could  be 
regulated  pursuant  to  the  Property  and 
Commerce  Clauses  of  the  Constitution. 
The  only  way  a  standard  in  this  section 
could  be  valid  under  the  Property 
Clause  would  be  if  that  standard  was 
"reasonably  necessary  to  protect  federal 
land."  Likewise,  the  only  way  a 
standard  in  this  section  could  be  valid 
under  the  Commerce  Clause  would  be  if 
that  standard  was  related  to  and 
necessary  for  navigation.  The  reviewer 
noted  that  standards  in  the  proposed 
rule  dealing  with  safe  use  and 
enjoyment  of  the  river,  seasons  of  use, 
noise  limits,  user  capacity,  and  conflicts 
between  rivercraft  and  otner  users  of  the 
HCNRA  all  exceeded  the  federal 
government's  limited  authority  under 
the  Commerce  and  Property  Clauses. 

Response:  The  Forest  Service 
disagrees  and  believes  that  the  reviewer 
has  adopted  an  unusually  pinched  view 
of  the  Federal  Government's  authority 
under  the  Commerce  and  Property 
Clauses  of  the  Constitution. 

Congress  has  defined  "navigable 
waters"  to  include  those  parts  of 
streams  or  other  bodies  of  water  over 
which  Congress  has  jurisdiction  under 
its  authority  to  regulate  commerce  with 
foreign  nations  and  among  the  several 
states,  and  which  either  in  their  natural 
or  improved  condition  are  used  or 
suitable  for  use  for  the  transportation  of 
persons  or  property  in  interstate  or 
foreign  commerce.  16  U.S.C.  §  796(8).  It 
would  appear,  based  on  the  above 
definition,  that  the  Snake  River  clearly 
qualifies  as  a  navigable  water  of  the 
United  States. 
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Assumixtg  the  Snaki  River  is 
navigable,  the  Federal  Govenunent  has 
paramount  cxntrol  ov«r  it  {or  purposes 
or  regulating  intetstat*  and  foreign 
commerce.  The  powa^  of  the  United 
States  over  navigable  waters  extends  to 
any  matter  that  may  properly  be 
considered  a  regulation  of  interstate  or 
foreign  commerce  on  tuch  waters  and  is 
not  limited  to  control  for  purposes  of 
navigation  only.  In  United  States  v. 
Appalachian  Electric  power  Co..  311 
U.S.  377. 426  (1941).  tbe  Supreme  Court 
categorically  rejected  f  similar  view  to 
that  proffered  by  this  teviewer  when  it 
stated, 

In  our  view,  it  cannot  properly  be  said  that 
the  constitutional  power  of  the  United  States 
over  its  waters  is  limited  to  control  for 
navigation.  By  navigatioa.  respondent  means 
no  more  tlian  opwation  of  boats  and 
improvement  of  the  watqrway  itself.  !n  truth, 
the  authority  of  the  Ucitid  States  is  the 
regulation  of  commerce  9a  its  waters. 
Navigability,  in  the  sens4  just  stated,  is  but 
a  part  of  this  whole.  Flodd  protection, 
watershed  dcvelopraent.lrecovery  of  the  cost 
of  improvements  througH  utilization  of 
power  are  likewise  parts lof  commerce 
control. 

While  the  States  may  exercise 
substantial  control  over  navigable 
waters,  they  may  only  do  so  to  the  point 
that  it  is  not  inconsistent  with  federal 
actions  or  functions  aj  id  does  not 
materially  or  unreasoi  ably  interfere 
with  or  burden  commi  srce. 

In  this  instance,  as  t  tie  reviewer 
correctly  pointed  out,  the  Federal 
Government  may  also  regulate  under  the 
Property  Clause  of  the  Constitution 
which  enables  Congre  ss  to  "*  *  *  make 
all  needful  rules  and  regulations 
respecting  the  *  *  *  j  roperty  of  the 
United  States."  U.S.  C  onst.  Art.  IV.  §  3. 
cl.  2.  The  reviewer  als  d  correctly  noted 
that  such  regulations  may  regulate 
conduct  on  oon-feden  i  land  when 
reasonably  necessary  l  o  protect  adjacent 
federal  property  or  na  dgable  waters. 
United  States  v.  Linds  ay.  595  F.2d  5.  6 
(9th  Cir.  1979). 

Inasmuch  as  a  consi  derable  amount  of 
commerce  takes  place  on  the  Snake 
River  annually  and  th  >usands  of  acres 
of  National  Forest  Ian  1  surround  it,  the 
Forest  Service  believe  ►  that  each  of  the 
standards  challenged  )y  the  reviewer  is 
authorized  under  eith  >r  tbe  Commerce 
Clause  or  the  Property  Clause. 

Comment:  Because  the  Forest  Senice 
has  been  unable  to  de  vonstrate  that  a 
conflict  exists  involvit  ig  motorized  and 
non-motorized  hvervt  ift,  this  section 
should  be  eliminated.  One  reviewer 
commented  that  he  had  repeatedly 
requested  information  from  the  Forest 
Service  concerning  tb  i  existence  and 
scope  of  the  conflict  b  Jtween  motorized 


and  non-motorized  rivercraft  and,  to 
date,  had  not  received  a  satisfactory 
response  from  the  agency.  Therefore, 
this  reviewer  stated  that  this  section  of 
the  rule  is  unnecessary  and  should  be 
deleted. 

Response:  As  a  factual  matter,  there 
may  be  some  dispute  over  the  existence 
of  a  conflict  between  motorized  and 
non-motorized  rivercraft.  Contrary  to 
this  reviewer,  several  other  noted  that 
the  conflict  between  rivercraft  users  was 
extreme. 

However,  the  reviewer  misses  the 
point  by  suggesting  that  a  conflict  must 
.exist  in  order  to  justify  this  regulation. 
As  described  in  some  detail  above,  the 
Act  authorized  the  Secretary  to 
promulgate  regulations  for  "the  control 
of  the  use  and  number  oi  motorized  and 
non-motorized  rivercraft  *  *  *'*.  The 
United  State  Court  of  Appeals  for  the 
9th  Circuit  concluded  that  this  authority 
was  non-discretionary  in  ONRCv.  Lyng. 
Therefore,  regardless  of  the  existence  or 
absence  of  a  conflict,  this  rule  must  be  ■ 
promulgated. 

Comment:  The  standards  should  not 
distinguish  between  designated  wild 
and  scenic  rivers  and  other  rivers  in  the 
HCNBA.  Several  reviewers  commented 
that  it  was  confusing  and  potentially 
difficult  to  cranply  with  the  standards  in 
this  section  that  pertained  only  to  ri\ets 
in  the  HCNRA  that  had  been  designated 
wild  and  scenic.  Most  reviewers  diought 
that  the  standards  should  be  more 
broadly  applied  to  ail  rivers  in  the 
HCNRA  r^ardless  of  %vild  and  scenic 
designation.  One  reviewer  felt  that  this 
section  improperly  overemphasized 
wild  and  scenic  rivers  over  the  HCNRA. 

Response:  The  Forest  Service  agrees 
that  the  selective  application  of 
standards  to  motorized  and  non- 
motorized  rivercraft  use  based  solely  on 
the  location  of  the  craft  on  a  river  might 
be  difficult  to  comply  with  and  to 
administer.  This  would  especially  be 
the  case  on  the  Snake  River  where  one 
segment  of  the  river  is  undesignated 
while  the  adjacent  segments  are 
designated.  Therefore,  the  scope  of  the 
section  dealing  writh  rivercraft  use 
standards  will  be  broadened  to  apply  to 
rivers  throughout  the  HCNRA. 

Wild  and  scenic  rivers  have  not  been 
overemphasized  in  this  rule.  It  is 
important  to  remember,  though,  thai  the 
wild  and  scenic  rivers  in  the  HCNRA 
are  administered  pursuant  to  the  Wild 
and  Scenic  Rivers  Act,  not  the  HCNRA 
Act.  The  inclusion  of  this  language 
simply  ensures  that  the  application  of 
these  standards  to  wild  and  scenic 
rivers  will  not  be  contrary  to  direction 
in  the  Wild  and  Scenic  River  Act. 

Comment:  Motorized  use  of  the 
"i\ild"  sections  of  the  Snake  Wild  and 


Scenic  River  should  be  prohibited.  One 
reviewer  noted  that  notwithstanding  the 
HCNRA  Act's  recognition  of  motorized 
rivercraft  use  as  "valid"  twi  the  Snake 
River,  such  use  is  inconsistent  with  and 
should  be  prohibited  on  those  segments 
of  the  Snake  Wild  and  Scenic  River  that 
are  classi^ed  as  "wild"  under  the  Wild 
and  Scenic  Rivers  Act. 

Response:  The  legislative  history  of 
the  Act  indicates  that  a  32.4  mile 
segment  of  tbe  Snake  River,  frtnn  Hells 
Canyon  Etem  downstream  to  Pittsburg 
Landing  is  classified  as  a  "wild"  river 
under  the  Wild  and  Scenic  Rivers  Act. 
94th  Cong.,  1st  Sess.,  Comm.  on  Interior 
and  Insular  Affairs,  Rept.  No.  153  at  4 
(May  22, 1975). 

Section  2(b)  of  the  Wild  and  Scenic 
Rivers  Act  defines  "wild"  in  the  context 
of  classifying  segments  of  rivers 
designated  under  the  Wild  and  Scenic 
Rivers  Act  as  "|t}hose  rivers  or  sections 
of  rivers  that  are  ftee  of  impoundments 
and  generally  inaccessible  except  by 
trail,  with  watersheds  or  shorelines 
essentially  primitive  and  waters 
unpoUuteid.  These  represent  vestiges  of 
primitive  America."  16  U.S.C. 
§  1272(b)(1).  In  the  Guidelines  for 
Eligibility,  Classification,  and 
Management  of  River  Areas  (hereafter 
"Guidelines")  published  jointly  by  the 
Department  of  the  Interior  and  the 
Etepartment  of  Agriculture,  the  criteria 
for  classifying  a  river  segment  as  "wild" 
was  further  detailed.  47  Federal  Register 
39454,  39457  (Sept.  7, 1982). 

Based  on  the  above,  "vrild"  as  defined 
in  the  Wild  and  Scenic  Rivers  Act  and 
further  developed  in  the  Guidelines 
relates  principally  to  the  quantum  and 
type  of  development  that  exists  on  the 
shorelines  and  in  the  corridors  through 
which  a  wild  and  scenic  river  traverses. 
It  does  not  relate  to  the  type  of  rivercraft 
used  on  the  river  itself. 

Even  assuming  that  the  definition  of 
"wild"  in  tbe  Wild  and  Scenic  Rivers 
Act  could  be  construed  to  foreclose  or 
discourage  motorized  use  on  segments 
so  classified.  Section  10  of  the  HCNRA 
Act  included  a  clear  expression  of 
congressional  intent  that  recognized 
motorized  rivercraft  use  of  the  Snake 
River  as  valid.  The  Forest  Service 
believes  that  this  clear  statement  of 
congressional  policy  in  the  HCNRA  Act 
overcomes  any  contrary  interpretation 
of  the  Wild  and  Scenic  Rivers  Act  and 
Guidelines  which  might  be  proffered  as 
a  means  of  categorically  prohibiting 
motorized  rivercraft  use  on  the  Snake 
River. 

Comment:  Specific  standards  for 
motorized  rivercraft  use  of  the  Snake 
River  should  include  provisions  for 
slowing  for  floaters,  speed  limits  for 
specific  locations,  rtoise  lei'el  limits,  no- 


wake  zones,  use  of  music  or  sound  i 
devices,  water  skiing,  visible  \ 

identification  numbers,  limited  jet  boat 
runs,  defining  jet  boat  launches, 
prohibiting  operation  while  under  the 
influence  of  intoxicants,  requiring  fuel 
leakage  reduction,  rights  of  way  for 
floaters  in  rapids,  prohibiting  jet  skis 
and  other  nontraditional  rivercraft.  One 
reviewer  argued  that  the  proposed  rule, 
in  general,  is  "grossly  inadequate"  and 
this  section,  in  particular,  "completely 
fails  to  satisfy  the  requirement  of  the 
NRAAct*   •   *".  This  reviewer 
interpreted  the  9th  Circuit  decision  in 
ONRC  V.  Lyng  as  requiring  site  specific 
standards  tailored  to  the  unique 
situation  on  the  Snake  River  where  both 
motorized  and  non-motorized  rivercraft 
use  is  present.  The  proposed 
regulations,  however,  "simply  defer  to 
another  undescribed  forum,  and  have 
virtually  no  force  in  carrying  out  the 
requirements  of  the  Act."  To  remedy 
this  flaw,  this  reviewer  asserted  that  the 
above  lengthy  and  nearly  exhaustive  list 
of  standards  should  be  included  in  this 
section  and  posted  at  all  portals.        j 
Furthermore,  the  reviewer  stated  that  all 
jet  boat  operators  should  be  required  to 
sign  a  statement  that  they  have  read  ind 
understood  these  standards. 

Response: The  scope  and  extent  of 
standards  which  this  reviewer  seeks  lo 
include  in  this  rule  is  not  legally 
mandated  under  either  the  Act  or  the 
9th  Circuit's  decision  in  ONRC  v.  Lvttg. 
The  Act  authorized  regulations  "for  the 
control  of  the  use  and  number  of 
motorized  and  non-motorized  rivercraft: 
Provided  that  the  use  of  such  craft  is 
hereby  recognized  as  a  valid  use  of  the 
Snake  River  within  the  recreation  area." 
16  U.S.C.  §460gg-7(d).  The  9th  Circuit 
decision  in  ONRC  v.  Lyng  merely 
interpreted  the  Act  as  mandating  the 
promulgation  of  "jionduplicative 
regulations  of  the  sort  described  by 
Sections  10(a)  through  (e)."  Neither  the 
Act  nor  the  9th  Circuit  prescribed  the 
form  or  content  that  those  regulations 
should  take. 

Not  only  are  the  adoption  of  standards 
in  this  rule  such  as  those  recommended 
by  this  reviewer  not  legally  required, 
they  are  also  not  conducive  to  prudent 
and  responsible  land'and  resource 
management.  The  Forest  Service 
believes  that  the  inclusion  in  rule  form 
of  these  standards  would  hamstring 
their  ability  to  administer  the  HCNRA  in 
conformance  with  the  Act.  For  instance, 
the  inclusion  of  these  standards  in  this 
rule  might  require  the  agency  to  allocate 
scarce  resources  for  enforcement  of 
matters  which  rate  relatively  low  in  an 
overall  scale  of  management  priorities. 
Furthermore,  the  standards  would 
inevitably  become  obsolete  at  some 
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wake  zones,  use  of  music  or  sound 
devices,  water  skiing,  visible 
identification  numbers,  limited  jet  boat 
runs,  defining  jet  boat  launches, 
prohibiting  operation  while  under  the 
influence  of  intoxicants,  requiring  fuel 
leakage  reduction,  rights  of  way  for 
floaters  in  rapids,  prohibiting  jet  skis 
and  other  nontraditional  rivercraft.  Qne 
reviewer  argued  that  the  proposed  rule, 
in  general,  is  "grossly  inadequate"  and 
this  section,  in  particular,  '•completely 
fails  to  satisfy  the  requirement  of  the 
NRAAct*   *   '".This  reviewer 
interpreted  the  9th  Circuit  decision  in 
ONRC  V.  Lyng  as  requiring  site  specific 
standards  tailored  to  the  unique 
situation  on  the  Snake  River  where  both 
motorized  and  non-motorized  rivercraft 
use  is  present.  The  proposed 
regulations,  however,  "simply  defer  to 
another  undescribed  forum,  and  have 
virtually  no  force  in  carrying  out  the 
requirements  of  the  Act."  To  remedy 
this  flaw,  this  reviewer  asserted  that  the 
above  lengthy  and  nearly  exhaustive  list 
of  standards  should  be  included  in  this 
section  and  posted  at  all  portals. 
Furthermore,  the  reviewer  stated  that  all 
jet  boat  operators  should  be  required  to 
sign  a  statement  that  they  have  read  and 
understood  these  standards. 

flesponse. The  scope  and  extent  of 
standards  which  this  reviewer  seeks  to 
include  in  this  rule  is  not  legally 
mandated  under  either  the  Act  or  the 
9th  Circuit's  decision  in  ONRCv.  Lvng. 
The  Act  authorized  regulations  "for  the 
control  of  the  use  and  number  of 
motorized  and  non-motorized  rivercraft: 
Provided  that  the  use  of  such  craft  is 
hereby  recognized  as  a  valid  use  of  the 
Snake  River  within  the  recreation  area." 
16  U.S.C.  §460gg-7(d).  The  9th  Circuit 
decision  in  ONFC  v.  Lyng  merely 
interpreted  the  Act  as  mandating  the 
promulgation  of  "jionduplicative 
regulations  of  the  sort  described  by 
Sections  10(a)  through  (e)."  Neither  the 
Act  nor  the  9th  Circuit  prescribed  the 
form  or  content  that  those  regulations 
should  take. 

Not  only  are  the  adoption  of  standards 
in  this  rule  such  as  those  recommended 
by  this  reviewer  not  legally  required, 
they  are  also  not  conducive  to  prudent 
and  responsible  land" and  resource 
management.  The  Forest  Service        I 
believes  that  the  inclusion  in  rule  form 
of  these  standards  would  hamstring 
their  ability  to  administer  the  HCNRA  in 
conformance  with  the  Act.  For  instance, 
the  inclusion  of  these  standards  in  this 
rule  might  require  the  agency  to  allocate 
scarce  resources  for  enforcement  of 
matters  which  rate  relatively  low  in  an 
overall  scale  of  management  priorities. 
Furthermore,  the  standards  would 
inevitably  become  obsolete  at  some 


point  in  the  future.  That  point  could 
come  in  six  weeks,  six  months,  or  six 
years  and  could  depend  on  advances  in 
science,  technology,  or  the  law.  It  could 
also  simply  be  dependent  on  changing 
social  norms.  Once  the  point  of 
obsolescence  was  reached,  however, 
another  rulemaking  would  be  necessary. 
This  is  a  poor  way  to  address  and 
respond  to  development  which  requires 
a  shift  in  management  emphasis. 

Far  better  from  the  agency's  point  of 
view  that  these  developments  be 
accommodated  in  the  Comprehensive 
Management  Plan.  This  document  can 
be  amended  and  revised  more 
expeditiously  than  a  regulation  which 
requires  notice  and  comment  under  the 
Administrative  Procedures  Act.  Of 
course,  as  was  noted  in  the  proposed 
rule,  management  direction  in  the 
Comprehensive  Management  Plan 
would  necessarily  have  to  conform  with 
the  provisions  of  the  Act  and  the 
standards  in  this  rule. 

Finally,  the  agency  wishes  to  point 
out  that  one  of  the  standards  i n  f  he 
proposed  rule  required  compliance  with 
all  Federal  and  State  boating  safety  and 
registration  laws.  This  would  include, 
but  not  be  limited  to  the  Idaho  Safe 
Boating  Act,  I.C.  §§67-7001  et  seq..  and 
the  Oregon  Small  Watercraft  Act,  O.R.S. 
§§830.005  et  seq.  Many  of  the  items  that 
nhe  reviewer  wanted  to  include  as 
explicit  standards  in  this  rule  are  amply 
treated  in  these  enactments  and  may  be 
enforced  in  the  HCNRA  pursuant  to  this 
provision  in  the  rule. 

Comment:  Rivercraft  use  standards 
should  not  discriminate  against  users  of 
persona]  watercraft  in  the  HCNRA.  One 
reviewer  wrote  to  ensure  that  standards 
for  the  use  of  motorized  rivercraft  not 
unfairly  discriminate  against  personal 
watercraft  which  are  commonly,  though 
incorrectly,  referred  to  as  "jet  skis.' 
This  reviewer  acknowledged  that  the 
proposed  rule  did  not,  on  its  face, 
include  any  such  discrimination  and 
encouraged  that  any  further  refinement 
of  these  standards  in  the  final  rule  or 
Comprehensive  Management  Plan 
classify  and  treat  personal  watercraft 
just  like  any  other  form  of  motorized 
rivercraft. 

Response:  The  reviewer  is  correct  that 
no  attempt  is  made  in  this  rule  to 
consider  personal  watercraft  separately 
from  other  forms  of  motorized  rivercraft. 
However,  the  inclusion  of  personal 
watercraft,  jet  boats,  motor  boats,  and 
other  vessels  as  "motorized  river<:raft" 
in  this  rule  does  not  mean  that  they  are 
identical  or  should  be  treated 
identically  in  all  situations  that  may 
arise  in  the  future.  Clearly,  there  are 
differences  in  the  size,  weight,  speed, 
maneuverability,  and  other  features  of 


these  vessels  which  may  suggest,  or 
indeed  dictate,  that  they  be  under 
different  management  regimes  in  order 
to  protect  the  HCNRA  or  to  protect 
public  health  and  safety.  Those 
management  decisions  will  be  made  in 
the  context  of  the  Comprehensive 
Management  Plan.  In  the  event  such 
management  decisions  distinguishing 
between  the  various  types  of  motorized 
rivercraft  are  made,  they  would  be  well- 
reasoned,  based  on  credible  evidence, 
and  would  include  the  benefit  of  public 
involvement. 

Comment:  The  term  "carrying 
capacity"  should  be  used  instead  of 
"user  capacity. "  Several  reviewers 
urged  that  the  term  "carrying  capacity. ' 
rather  than  the  term  "user  capacity,"  be 
employed  in  the  section  concerning 
standards  for  rivercraft  use.  One 
reviewer  felt  that  the  phrase  "limits  of 
acceptable  change"  would  be  preferable 
to  "user  capacity"  or  "carrying 
capacity"  for  determining  the 
benchmark  for  rivercraft  use  The 
reviewers  encouraged  that  these  terms 
should  be  defined. 

Response.  The  Forest  Service  agrees 
with  the  reviewers  who  felt  thai  the 
term  "carr>ing  capacity"  was  more 
appropriate  in  this  rule  and  has 
substituted  that  term  for  "user  capacity  ' 
in  the  final  rule.  However,  since  this  is 
a  well  understood  term  in  the  planning 
and  recreation  professions  and  would 
not  be  subject  to  a  special  meaning 
under  this  rule,  a  definition  is  deemed 
unnecessary. 

Comment:  Definitions  should  be 
included  in  the  rule  for  "numbers," 
"values. "  "user  conflicts, "  "seoson.s, " 
"noise  limits. "  "private  users. "  and 
"commercial  users. "  One  reviewer 
noted  that  several  key  terms  in  this 
section  of  the  rule  should  be  specifically 
defined.  Presumably,  this  reviewer  fell 
that  definitions  would  be  necessary  to 
ensure  that  the  Forest  Services 
interpretation  is  not  unreasonable,  is  not 
changed  over  time,  or  is  nol  seletniveiy 
applied. 

Response:  The  above  terms  are  neither 
unusual  nor  do  they  have  a  special 
connotation  as  applied  in  this  rule. 
Common  sense  will  be  the  guide  in 
defining  these  terms.  Special  definitions 
in  this  nile  are  unnecessary  for  these 
terms. 

Comment:  Rivercraft  use  levels  should 
be  restricted  to  the  levels  in  existence  as 
of  1975,  the  date  of  establishment  of  the 
HCNRA.  Two  reviewers  commented 
that  rivercraft  use  has  greatly  expanded 
since  Congress  designated  the  HCNRA 
in  1975  and  that  this  rule  should  be 
used  to  scale  back  the  amount  of 
rivercraft  use  to  1975  levels. 
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Response:  In  enacting  the  Act, 
Congress  authorized  leguiations  for  "the 
control  of  the  use  and  number  of 
motorized  and  non-motorized  rivCTcraft; 
Provided  that  the  use  of  such  craft  is 
hereby  recognized  a$  a  valid  use  of  the 
Snake  River  within  the  recreation  area." 
There  is  no  indication  in  the  Act  that 
Congress  intended  to  restrict  the  use  of 
rivercraft  to  the  level  that  existed  in 
1975.  Clearly.  Congi  ess  could  have 
included  such  a  con  iltion  if  it  had  been 
so  inclined. 

Absent  clear  cong:  ■essional 
expressions  in  the  Act  stipulating  that 
rivercraft  use  be  loci  ;ed  into  1975  levels, 
the  Forest  Service  bus  adopted  the  well- 
reasoned  and  balanc  ed  approach  that 
the  amount  of  rivercraft  use  will  depend 
on  what  use  can  be  sustained  while 
meeting  the  manage;  nent  goals  and» 
objectives  of  the  Act  and  the  Wild  and 
Scenic  Rivers  Act.  T  lerefore,  the  Forest 
Service  declines  to  r  lodify  the  rule  in 
the  manner  recomm  inded  by  these 
reviewers. 

Comment:  The  au  horization  of 
motorized  rivercraft  use  should  extend 
(o  that  portion  of  tht  Salmon  River  in 
the  HCNRA.  One  Te\  iewer  mentioned 
that  a  short  V4  mile !  egmerrt  of  the 
Salmon  River  is  loca  ted  within  the 
HCNRA  and  that  mc  torized  rivercraft 
are  currently  used  01 1  this  seg.Tient.  This 
reviewer  urged  that  ihe  standards  be 
revised  to  extend  th«  authorization  of 
motorized  rivercraft  to  this  v*  mile 
segment  of  the  Salmon  River. 

Response:  The  Foi  est  Service  agrees 
that  the  standard  which  prohibits 
motorized  rivercraft  use  in  the  HCNRA 
should  exclude  both  the  Snake  River 
and  that  portion  of  t  le  Salmon  River  in 
the  HCNRA.  The  ml ;  has  been  changed 
accordingly. 

Comment:  Violatii  ms  of  the  standards 
of  this  section  shoul  i  result  in  forfeiture 
o/pnVote/nj7<y.  One  reviewrer  explained 
that  compliance  wit  l  the  provisions  of 
this  section  is  as  imj  ortant  as 
cocnphance  with  th(  land  uses  set  out 
in  the  private  rules. '  'herefore,  this 
reviewer  queried  wh  y  violations  of  the 
motorized  rivercraft  standards  shouldn't 
also  result  in  the  for  eiture  of  pri\ ate 
land. 

Responses:  The  "f  rivate  rules" 
referred  to  by  this  re  newer  are  the 
recently  adopted  fin  il  regulations  under 
Section  10(a)  of  the  i  let  which 
established  standard  i  for  the  use  and 
development  of  priv  ite  land.  That  rule 
established  standard  s  and  guidelines  for 
development  of  priv  itely-owned  laiid  in 
the  HCNRA  which,  i "  violated,  could 
lead  lo  the  Forest  Sei  "vice's  acquisition 
of  the  land  or  an  interest  therein  with 
or  without  the  landoMmer's  consent. 
Acquisition  without  the  landowner's 


consent  is  technically  referred  to  as 
"condemnation,"  not  "forfeiture."  Since 
the  Forest  Service  may  not  regulate 
private  land  uses  per  se,  condemnation 
was  deemed  to  be  the  most  effective 
means  by  which  the  agency  could 
ensure  that  private  land  uses  and 
developments  would  not  compromise 
the  integrity  of  the  HCNRA. 
Condemnation  of  private  land  would  be 
a  highly  inappropriate  respcmse  to 
violations  of  the  motorized  rivercraft 
use  standards.  Condemnation  is 
available  only  to  acquire  lands  used  in 
a  manner  inconsistent  with  the  private 
land  use  regulations.  Use  of  watercraft 
has  nothing  to  do  with  private  lands. 
The  rule  ai.^-ady  includes  a  sufficient 
array  of  meciianisms  by  which  the 
standards  of  this  section  can  be 
enforced.  These  enforcement 
mechanisms  include  issuing  citations 
under  36  CFR  §§  261  et  seq..  revoking 
the  authorization  Ux  rivercraft  use.  or 
pursuing  an  injunction  in  a  civil 
enforcement  action. 

4.  Section  292.46,  Timber  Harvesting 
Activities 

The  proposed  rule  established  two 
standards  for  timber  harvesting  in  the 
Other  Lands  of  the  HCNRA.  Briefly,  the 
standards  for  the  Other  Lands  were:  {1 ) 
that  timber  could  only  be  harvested  to 
protect  and  enhance  ecosystem  health 
and  wildlife  habitat,  promote 
recreational  activities,  remove  hazard 
trees,  or  in  response  to  disease  or  pest 
infestation,  fire,  flood,  earthquake,  or 
similar  natural  events;  and  (2)  that 
where  authorized,  the  harvesting  could 
be  accomplished  only  by  means  of 
selective  or  intermediate  cuttings  in 
which  the  openings  created  by  the 
cutting  would  be  limited  to  the 
minimum  size  and  number  necessary  (0 
accomplish  the  purpose  of  the  harvest. 
For  the  Wilderness  Lands  in  the 
HCNRA,  the  proposed  rule  simply 
explained  tliat  timber  harvesting  was 
prohibited  except  in  accordance  with 
the  provisions  of  the  Wilderness  Act. 

Comment:  The  rule  should  expressly 
include  a  standard  stating  that  timber 
will  not  be  harvested  principally  for 
commercial  purposes.  Two  reviewers 
noted  that  in  the  preamble  to  the 
proposed  rule  it  was  noted  that  timber 
would  not  be  harvested  solely  for 
commercial  gain  but  that  this  statement 
was  not  reiterated  in  the  text  of  the 
proposed  rule.  These  reviewers 
recommended  that  the  text  of  the 
regulation  include  this  language.  One  of 
these  reviewers  also  noted  that  the 
primary  objective  of  these  standards 
should  be  to  overrule  and  void  the 
provision  in  the  Comprehensive 
Managemment  Plan  that  includes  forests 


in  the  HCNRA  as  part  of  the  regulated 
component  of  the  Wallowa- Whitrr;an 
National  Forest  timber  base, 

Response.  The  Forest  Service  agrees 
and  has  revised  the  first  standard  in  this 
section  to  explain  that  timber  may 
"only"  be  harvested  for  the  reasons  set 
out  in  this  standard.  In  so  doing,  the 
Forest  Service  expects  that  the 
situations  where  timber  harvesting  may 
be  authorized  will  be  better  understood. 
It  should  be  noted,  however,  that  in 
those  instances  where  timber  harvesting 
is  consistent  with  the  standards  in  this 
rule,  it  will  usually  be  accomplished  by 
means  of  a  commercial  harvest.  That  Is. 
the  Forest  Service  will  identify  the  area 
where  harvesting  is  desired  and  Ihe 
conditions  under  which  the  harvesting 
can  occur.  Then  a  written  agreement 
would  be  entered  into  with  a  timber 
purchaser  who  would  carry  out  the 
harvest  in  accoi-dance  with  the  terms 
and  conditions  of  the  agreenient. 

The  inclusion  of  a  specific  standard 
overruling  that  portion  of  the 
Comprehensive  Management  Plan  is 
unnecessar)'  since  §  292.42  clearly  states 
that  "(tlhe  standards  and  guidelines  of 
this  [.mle]  govern  the  previous 
programmatic  direction  in  the 
Comprehensive  Management  Plan  that 
has  been  incorporated  into  the  Wallowa- 
Whitman  National  Forest  Land  and 
Resource  Management  Plan." 

Comment:  Timber  harvesting  by 
means  of  intermediate  cutting  should  be 
eliminated.  Several  reviewers  were 
critical  of  the  inclusion  of  "intermediate 
cutting"  as  a  viable  means  of  harvesting 
timber  where  that  activity  would  be 
authorized  under  the  standards  for  the 
HCNR.A,  They  urged  that  the  term  be 
removed. 

Response:  Where  authorized  under 
the  standards  in  this  rule,  the  Forest 
Service  will  restrict  tim.ber  harvesting  to 
selective  cutting  in  conformance  with 
the  standards  in  this  rule.  All  references 
to  "intermediate  cutting"  have  been 
removed  from  the  final  rule. 

Comment:  Insect  infestation,  rather 
than  pest  infestation,  should  be  listed  as 
a  recognized  purpose  of  timber 
harvesting  in  the  HCNRA.  One  reviewer 
felt  that  it  was  more  appropriate  and 
less  pejorative  to  use  the  term  "insect 
infestation"  instead  of  "pest  infestation" 
to  describe  one  of  the  purposes  for 
which  timber  harvesting  may  be 
engaged  in  the  HCNRA. 

Response:  The  Forest  Service  agrees 
and  has  inserted  the  term  "insect"  for 
the  terra  "pest"  in  the  final  rule. 

Comment:  Timber  harvesting  should- 
be  authorized  only  in  situations  where 
hazard  trees  threaten  popular  sites  and 
where  fires  threaten  campgrounds  or 
picnic  areas.  One  reviewer  was 


concerned  that  the  exceptions  under 
which  timber  harvesting  could  be 
authorized  were  too  broad  and  would  be 
abused  by  the  Forest  Service.  This 
reviewer  suggested  that  timber       I  - 
harvesting  should  onlyioccur  to  remove 
hazard  trees  htim  popular  areas  or  to 
protect  campgrounds  or  picnic  areas 
firom  fire.  Otherwise,  (here  should  be  no 
fiirther  logging  in  the  HCNRA. 

Response:  Section  13  of  the  Act  I 
recognizes  the  harveting  of  timber  as  a 
valid  use  of  the  HCNRA.  Section  10  of 
the  Act  authorizes  regulations  for  timber 
harvesting  as  are  consistent  with  the 
management  objectives  of  the  HCNRA 
which  include,  among  other  things,  the 
protection  of  free-flowing  streams,  the 
conservation  of  scenic,  wilderness, ' 
cultural,  and  scientific  values,  the 
preservation  of  biologically  unique      " 
featiues,  the  protection  of  fish  and 
wildlife  habitat,  the  protection  of 
archeological  and  paleontologic  sites, 
and  the  preservation  and  restoration  of 
historic  sites. 

The  standards  in  this  section  fullv 
comply  with  the  management  objectives 
of  the  Act.  Furthermore,  additional 
limitations  on  situations  where 
harvesting  could  be  authorized  may 
severely  impair  the  agency's  abibty  to 
administer  the  HCNRA  in  conforrrifflice 
with  the  Act.  As  a  case  in  point, 
consider  the  windstorm  that  blew  down 
several  acres  of  spruce  trees  in  a 
roadless  area  just  outside  the  HCNRA 
boundary  a  few  years  ago.  There,  a 
decision  was  made  not  to  harvest  those 
tree.  Subsequently,  an  endemic  spruce 
barii  beetle  population  grew  to  epidemic 
proportions,  spreading  out  firom  the  site 
ef  the  original  blowdown  and  killing 
most  of  the  spruce  trees  in  the  HCNRA. 
Many  of  these  spruce  trees  were  locatfHl 
near  streams  and  in  riparian  areas 
which  have^uffered  in  their  absence 
from  the  loss  of  critical  shade  which 
•kept  the  streams  cool  and  root  systems 
which  kept  the  streambanks  stabilized. 
In  hingsight,  it  is  worth  considering 
whether  this  loss  of  trees  and  resultant 
damage  to  riparian  areas  could  have 
been  averted  by  the  prompt  removal  of 
Ihe  windthrown  trees. 

These  standards  will  enable  the- 
agency  to  address  this  type  of  situation 
efficiently  and  with  due  regard  for  the 
resources  in  the  HCNRA  and  objectives 
for  which  they  are  to  be  managed. 

Comment:  Where  timber  harvesting  is 
to  be  authorized  it  should  he  done 
sensitively,  holistically,  or  by  using  non- 
mechanized  equipment  like  draft 
horses.  Several  reviewers  luged  that  in 
those  cases  where  timber  harvesting 
would  be  authorized  under  the 
standaids  in  this  rule,  it  should  be 
accomplished  in  the  most  sensitive 
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concerned  that  the  exceptions  under 
which  timber  harvesting  could  be 
authorized  were  too  broad  and  would  be 
abused  by  the  Forest  Service.  This 
reviewer  suggested  that  timber      - 1  - 
harvesting  should  onlyioccur  to  remove 
hazard  trees  from  popular  areas  or  to 
protect  campgrounds  or  picnic  areas 
from  fire.  Otherwise,  (here  should  be  no 
fiirther  logging  in  the  HCNRA. 

Besponse:  Section  13  of  the  Act 
recognizes  the  harveting  of  timber  as  a 
valid  use  of  the  HCNRA.  Section  10  of 
the  Act  authorizes  regulations  for  timber 
harvesting  as  are  consistent  with  the 
management  objectives  of  the  HCNRA 
which  include,  among  other  things,  the 
protection  of  free- flowing  streams,  the 
conservation  of  scenic,  wilderness, 
cultural,  and  scientific  values,  the 
preservation  of  biologically  unique 
featiues,  the  protection  of  fish  and 
wildlife  habitat,  the  protection  of 
archeological  and  paleontologic  sites, 
and  the  preservation  and  restoratioi^  of 
historic  sites.  i 

The  standards  in  this  section  fully 
comply  with  the  management  objectives 
of  the  Act.  Furthermore,  additional 
limitations  on  situations  where 
harvesting  could  be  authorized  may 
severely  impair  the  agency's  abiBty  to 
administer  the  HCNRA  in  confonrifflnce 
with  the  Act.  As  a  case  in  point, 
consider  the  windstorm  that  blew  down 
several  acres  of  spruce  trees  in  a 
roadless  area  just  outside  the  HCNRA 
boundary  a  few  years  ago.  There,  a 
decision  was  made  not  to  harvest  those 
tree.  Subsequently,  an  endemic  spruce 
baii  beetle  population  grew  to  epidemic 
proportions,  spreading  out  from  the  site 
ef  the  original  blowdown  and  killing 
most  of  the  spruce  trees  in  the  HCNRA. 
Many  of  these  spruce  trees  were  located 
near  streams  and  in  riparian  areas  1 
which  have^uffered  in  their  absence 
from  the  loss  of  critical  shade  which 
•kept  the  streams  cool  and  root  systems 
which  kepi  the  streambanks  stabilized. 
In  hingsight,  it  is  worth  considering 
whether  this  loss  of  trees  and  resultant 
damage  to  riparian  areas  could  have 
been  averted  by  the  prompt  removal  of 
the  windthrown  trees. 

These  standards  will  enable  the- ; 
agency  to  address  this  type  of  situation 
efficiently  and  with  due  regard  for  the 
resources  in  the  HCNRA  and  objectives 
for  which  they  are  to  be  managed. 

Comment:  Where  timber  harvesting  is 
to  be  authorized  it  should  he  done 
sensitively,  holistically,  or  by  using  non- 
mechanized  equipment  like  draft 
horses.  Several  reviewers  urged  that  in 
those  cases  where  timber  harvesting 
would  be  authorized  under  the 
standaids  in  this  rule,  it  should  be  [ 
accomplished  in  the  most  sensitive! 


manner  possible.  For  example,  these 
reviewers  recommended  that  draft  horse 
logging  could  be  required  as  an 
alternative  to  the  construction  of  cx»stly 
and  environmentally  damaging  logging 
roads. 

Response.  When  authorized  under 
this  rule,  timber  harvesting  activities 
will  be  conducted  using  the  most 
appropriate  technique  that  fits  the 
particular  situation.  Clearly,  in  some 
instances  logging  by  means  of  draft 
horses  would  be  feasible  and  entirely 
appropriate.  In  other  cases,  harvesting 
by  mechanized  and/or  motorized 
equipment  may.be  necessary  due  to  the 
location  of  tlie  harvest  and/or  the 
urgency  associated  with  it.  All  of  these 
factors  will  be  duly  considered  in 
fashioning  the  harvest  method. 

Timber  harvesting  will  be  conduiled 
using  an  ecological  approach  to 
management,  subject  to  the  limits 
imposed  by  this  rule,  and  will  generally 
be  designed  to  maintain  or  create  forest 
vegetation  patterns  and  landscapes  that 
mimic  those  from  historic-natural 
disturbances. 

Comment:  Standards  for  timber 
harvesting  activities  within  wild  and 
scenic  river  corridors  in  the  HCNRA  ore 
inconsistent:  with  the  Wild  and  Scenic 
Rivers  Act.  One  reviewer  remarked  that 
the  timber  harvesting  standards  for 
Other  Lands  in  the  HCNRA  would  result 
in  the  authorization  of  certain  timber 
harvesting  activities  within  wild  and 
scenic  river  corridors  that  exceed  the 
legal  authority  for  such  activities  under 
the  Wild  and  Scenic  Rivers  Act.  This 
would  particularly  be  the  case  on  wild 
and  scenic  river  segments  classified 
"wild"  under  the  Wild  and  S«;enic 
Rivers  .Act. 

Response.  The  Forest  Service  believes 
that  the  standards  in  the  proposed  rule 
for  Other  Lands  were  sufficiently 
restrictive  that  they  would  pass  muster 
under  the  Wild  and  Scenic  River  Act 
where  wild  and  scenic  river  corridor 
lands  were  involved.  However,  in  order 
to  maintain  consistency  with  the  other 
sections  of  this  rule,  separate  timber 
harvesting  standards  have  been 
developed  in  the  final  rule  for  wild  and 
scenic  river  corridor  lands  and  the  other 
non-wildemess  National  Forest  Lands 
in  the  HCNRA. 

For  river  segments  classified  "srenic" 
or  "recreational,"  timber  may  be 
harvested  only  when  to  do  so  would 
protect  and  enhance  the  values  for 
which  the  river  was  designated.  For 
river  segments  classified  "wild,"  timber 
could  only  be  harvested  to  provide  for 
recreational  facilities  like  trails,  remove 
hazard  trees,  or  to  respond  to  natural 
events.  In  those  cases  where  timber 
harvesting  would  be  authorized  within 


the  corridors  of  wild  and  scenic  rivers, 
the  harvest  would  be  conducted  in  tlie 
same  manner  as  harvests  on  the  Other 
Lands  of  the  HCNRA. 

.5.  Section  292.47,  Mining  Activities 

The  proposed  rule  established  four 
standards  for  mining  activities  in  the 
Other  Lands  of  the  HCNRA.  These  same 
foiu-  standards  and  an  additional  one 
were  established  for  mining  activities  in 
the  Wilderness  Lands  in  the  HCNRA. 
Briefiy  those  standards  were:  |l)  That  ail 
mining  activities  were  p.rohibited 
subject  to  valid  existing  rights;  (2)  thai 
the  impact  of  mining  activities  would  be 
limited  and  directed  away  from 
Wilderness  Lands  and  Wild  and  Scenic 
Rivers;  (3)  that  mineral  materials  may  be 
used  in  the  HCNRA  only  for  the 
construction  and  maintenance  of  roads, 
airfields,  trails,  and  recreation 
developments;  (4)  that  sources  of 
mineral  materials  should  be  located 
outside  the  HCNRA  unless  the  costs  are 
significant  or  the  transportation  presents 
a  safety  concern;  and  (5)  that  the 
extraction  of  mineral  materials  is 
prohibited  on  Wilderness  Lands. 

Comment:  Restrictions  by  the  United 
States  oa  mining  activities  in  the  bed 
and  banks  of  navigable  rivers  in  the 
HCNRA  are  impermissible  since  that 
land  is  owned  and  controlled  by  the 
States  of  Oregon  and  Idaho.  One 
reviewer  contended  that  the  bed  and 
banks  of  the  Snake  River  below  the 
mean  high  water  line  are  owned  by  the 
States  of  Oregon  and  Idaho  and 
therefore  any  mining  activities 
occurring  thereon  would  be  subject  to 
the  control  of  the  state,  not  the  federal. 
government.  This  reviewer  encouraged 
the  Forest  Service  to  clarify  the 
ownership  of  these  lands  in  the  final 
rule  in  order  to  avoid  future  confusion. 
Response:  At  the  outset,  it  should  be 
noted  that  no  provision  in  the  proposed 
rule  purported  to  prohibit  or  restrict 
mining  activities  on  non-National  Forest 
System  lands.  Section  292.42fb)  of  the 
proposed  rule  specifically  stated  that 
the  standards  in  the  rule  applied  only  to 
National  Forest  System  lands  in  the 
HCNRA.  Obviously,  lands  owned  by  the 
States  of  Oregon  and  Idaho  would  not 
fall  under  the  provisions  of  this  rule. 

The  Forest  Service  agrees  that 
clarifying  the  issue  of  who  owns  the  bed 
and  banks  of  navigable  rivers  in  the 
HCNRA  and  who  has  regulatory 
authority  over  them  would  be  benefidai 
and  may  reduce  the  potential  for 
controversy  and  confusion  in  the  future. 
However,  such  clarification  cannot  be 
done  in  this  Federal  Regulation  since  it 
may  involve  the  adjudication  of 
property  rights. 
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The  reviewer  is  cbrrect  that  the  rights 
and  interests  in  thelbeds  and  banks  of 
navigable  waters  are  owned  by  the  state 
in  which  they  are  located,  and  that  the 
regulation  of  the  la^d  under  navigable 
waters  is  pmperly  tne  subject  of  tJhe 
state's  police  powe^  regulatory 
authority.  However^  the  state's 
regulatory  authoritV  over  these  matters 
is  not  absolute.  Rather,  as  is  the  case 
with  navigable  waters,  lands  underneath 
navigable  waters  ar$  also  subject  to  the 
paramount  authorityr  of  the  United 
States.  This  paramount  authority  is 
derived  from  the  Ct  mmerce  and 
Property  Clauses  ai^d  extends  to  matters 
involving  commerce,  navigation,  and 
protection  of  Federal  lands,  among  other 
things.  Mining  would  clearly  fall  into 
the  category  of  activities  that  could  be 
regulated  by  the  United  States  under 
this  paramount  autl  ority. 

Comment:  By  inc  uding  activities 
under  the  Materials  Act  of  1947  in  the 
definition  of  "mini}  g, "  there  is  an 
inconsistency  in  th(  standards  which 
prohibit  all  mining  ictivities  but  provide 
for  certain  mineral  naterial  extraction 
activities.  One  revie  wer  noted  that  the 
standards  for  minin  5  activities  were 
confusing  based  on  the  definition  of 
"mining"  in  the  rul  s  which 
encompassed  activi  ies  under  the 
Materials  Act.  By  ir  eluding  the 
Materials  Act  in  the  definition  of 
mining,  the  first  sta  idard  of  §  292.47(a) 
would  be  read  to  pr  jhibit  all  mineral 
material  extraction  ictivities.  However, 
the  third  and  fourth  standards 
specifically  treat  mi  neral  material 
extraction  activities 

Response:  The  Fo  rest  Service  agrees 
that  there  is  an  intei  nal  conflict  in  the 
standards  of  this  se<  lion  based  on  the 
definition  of  "minii  g."  As  a  result,  the 
definition  of  "minii  g"  in  the  final  rule 
has  been  modified  t  j  delete  references 
to  the  Materials  Act  The  standards  of 
the  Mining  Activiti(  s  section  remain 
unchanged. 

Comment:  Cold  p  inning  is  a 
legitimate  recreatioi  wl  activity  that 
should  be  accommc  dated  in  the  rule. 
One  reviewer  critici  zed  the  proposed 
rule's  prohibition  0  gold  panning 
subject  to  valid  exis:ing  rights.  This 
reviewer  contended  that  panning  was  a 
recreational  activity ,  not  a  mining 
activity,  that  could  «  accomplished 
without  threatening  the  HCNRA  if  it 
was  limited  to  hand  work  and  no  tools 
except  the  pan  itsel  .  Therefore,  this 
reviewer  felt  it  was  nappropriate  to 
prohibit  this  activit; '. 

Response:  Indivic  uals  engaged  in  ihe 
extraction  of  miners  Is  from  federal 
lands  whether  it  be  )y  pan,  sluice  box, 
suction  dredge,  or  some  other  means, 
are  subject  to  the  ap  ilicable  federal  and 


state  mining  laws.  It  is  immaterial  that 
the  underlying  purpose  of  the  mineral 
extraction  activity  is  recreational.  It  is 
also  immaterial  that  the  impact  of  the 
mineral  extraction  activity  would  not 
negatively  impact  the  HCNRA. 

In  this  case.  Section  11  of  the  HCNRA 
Act  withdrew  all  federal  lands  in  the 
HCNRA  from  the  operation  of  the 
mining  and  mineral  leasing  laws  subject 
to  valid  existing  rights.  Similar 
withdrawal  provisions  exist  in  Section  9 
of  the  Wild  and  Scenic  Rivers  Act  and 
Section  4(d)(3)  of  the  Wilderness  Act. 
This  provision  did  not  make  an 
exception  for  mining  conducted  for 
recreational  purposes  nor  did  it  make  an 
exception  for  mining  that  would  not 
threaten  the  values  for  which  the 
HCNRA  was  established. 

Therefore,  in  order  to  engage  in 
panning  or  any  other  mining  activity  for 
recreational  purposes  on  federal  lands 
in  the  HCNRA,  it  is  necessary  to 
demonstrate  that  the  individual  wishing 
to  engage  in  that  activity  held  valid 
existing  rights  prior  to  the  date  of 
withdrawal. 

Comment:  If  the  Mining  Law  of  1672 
is  amended,  royalties  derived  from 
mining  activities  in  the  HCNRA  should 
go  to  the  HCNRA.  One  reviewer 
suggested  that  if  the  Mining  Law  of  1872 
is  amended  to  provide  for  the  payment 
of  royalties,  all  royalties  derived  from 
mining  activities  in  the  HCNRA  should 
be  returned  there  and  be  used  in  the 
administration  of  the  area. 

Response.  Currently,  as  this  reviewer 
indicated,  there  is  no  legal  authority 
under  the  Mining  Law  of  1872  to  adopt 
this  reviewer's  position.  Since  this 
comment  is  based  on  pure  conjecture 
over  whether,  and  to  what  extent,  the 
Mining  Law  of  1872  will  be  amended, 
it  is  premature  to  address  this  comment 
at  this  time. 

Comment:  No  additional  gravel  pits 
should  be  constructed  in  the  HCNRA. 
One  reviewer  recommended  that  any 
mineral  materials  removed  from  the 
HCNRA  should  be  taken  from  existing 
gravel  pits  and  that  no  new  gravel  pits 
should  be  excavated. 

Response.  The  proposed  rule  greatly 
reduced  the  potential  for  additional 
excavation  of  gravel  pits  in  the  HCNRA. 
It  did  not,  however,  completely 
eliminate  that  possibility.  Where  non- 
wilderness  HCNRA  lands  are  involved. 
§  292.47(a)(4)  of  the  proposed  rule 
required  that  development  of  gravel  pits 
or  other  sites  for  mineral  materials 
should  first  be  considered  on  lands 
outside  the  HCNRA.  This  section  also 
provided  that  sites  within  the  HCNRA 
would  only  be  considered  if  there  were 
significant  economic  or  safety  reasons 
militating  in  its  favor.  Additionally,  the 


proposed  rule  required  that  mineral 
materials  used  inside  the  HCNRA  must 
be  for  constructing  or  maintaining 
facilities  that  are  consistent  with  and  in 
furtherance  of  the  management 
objectives  of  the  Act.  If  the  mineral 
materials  are  used  outside  the  HCNRA, 
it  must  be  for  a  project  which  has  a 
direct  benefit  to  the  HCNRA.  Finally, 
this  section  directed  that  a  mineral 
material  extraction  site  inside  the 
HCNRA  must  be  reclaimed  to  its 
original  condition,  or  as  close  to  that 
condition  as  is  practicable,  upon  the 
completion  of  the  extraction  activities. 
Section  292.47(b)(2)  prohibits  the 
extraction  of  mineral  materials  in  the 
wilderness  lands  of  the  HCNRA. 

Given  the  preference  for  development 
of  gravel  pits  and  other  mineral  material 
extraction  sites  on  non-HCNRA  lands 
and  the  stringent  controls  on  the  uses  to 
which  such  mineral  materials  may  be 
applied  and  the  reclamation 
requirements,  the  Forest  Service  does 
not  think  it  is  necessary  to  completely 
foreclose  all  potential  friture 
development  of  these  sites  inside  the 
HCNRA.  There  may  come  a  time  when 
the  development  of  a  mineral  material 
extraction  site  inside  the  HCNRA  is 
necessary  and  appropriate  and  fully 
consistent  with  the  purposes  for  which  - 
the  HCNRA  was  established.  This 
provision  preserves  that  possibility. 

Comment:  Additional  specifications 
for  revegetation  should  be  provided  in 
the  rule.  One  reviewer  noted  that  the 
standard  in  §  292.47(a)(4)  requiring  land 
contouring  and  reestablishing  vegetation 
failed  to  inform  the  reader  as  to  the 
extent  of  such  activities  that  would  be 
required  following  the  extraction  of 
mineral  materials.  This  reviewer 
contended  that  this  provision  would  be 
abused  by  those  seeking  to  minimize  the 
responsibility  and  cost  associated  with 
such  activities.  This  reviewer 
recommended  that  the  rule  include  a 
standard  directing  that  land  contouring, 
revegetation.  and  other  appropriate 
measures  be  required  as  necessary  to 
restore  the  area  to  its  original  condition. 

Response:  The  Forest  Service  agrees 
that  additional  clarification  to  this 
standard  is  desirable.  However,  it  may 
be  impossible  to  return  every  mineral 
material  site  precisely  to  its  original 
condition.  As  a  result,  the  new  standard 
will  require  the  party  responsible  for  the 
extraction  of  mineral  materials  to 
reclaim  the  site  to  its  original  condition, 
or  as  reasonably  close  thereto  as  is 
practicable,  by  land  contouring  and         j 
revegetation.  The  Forest  Service  j 

believes  that  this  will  clarify  the  I 

purpose  of  the  revegetation  and  land       j 
contouring  without  creating  an  -     1 


insurmountable  obstacle  to  mineral 
material  extraction  activities. 

Comment:  Performance  bonds  should 
be  required  prior  to  the  initiation  of  any 
ground  disturbing  activity  related  to 
mining.  One  reviewer  recommended 
that  the  rule  include  a  specific-provision 
requirirg  a  miner  to  post  a  bond  which 
would  be  sufficient  to  enable  the  Forest 
Service  to  restore  the  mining  site  to  its 
original  condition  if  the  miner  does  not 
and  to  serve  as  seauity  for  compliance 
with  other  environmental  protection 
requirements. 

Response:  Bonding  is  spedfiially 
required  by  the  Forest  Service  for  the 
extraction  and  development  of  locatable 
minerals  and  mineral  materials  on 
National  Forest  System  lands  with  a  few 
minor  exceptions.  These  requirements 
are  set  forth  in  36  CFR  228.13  and 
228.51,  respectively.  Since  this  rule 
suppler.!-  ns  existing  authority,  it  was 
deemed  unnecessary  to  incorporate  a - 
specific  bonding  provision  in  this  rule. 
Comment:  Geothermal  development 
should  be  prohibited  in  the  HCNRA. 
One  reviewer  suggested  that  the  rule 
should  contain  a  provision  prohibiting 
geothermal  development  in  the  HCNRA. 

i?espo/Jse;  Section  15  of  the 
Geothermal  Steam  Leasing  Act  of  1970, 
30  U.S.C.  1014,  precludes  the  issuance 
of  geothermal  leases  by  the  Secretary  of 
the  Interior  on  National  Forest  System 
lands  located  within  a  national 
recreation  area.  Since  existing  law 
already  precludes  this  type  of 
development  in  the  HCNRA.  it  w^s 
deemed  unnecessary  to  include  ai\ 
express  provision  in  the  rule  reiterating 
that  prohibition. 

Comment:  All  valid  existing  rights  in 
the  HCNRA  should  be  bougiit  out  by  the 
Forest  Service.  Two  reviewers  suggested 
that  the  Forest  Service  consider  buying 
out  all  current  valid  exi.sting  rights. 
Presumably,  in  this  fashion  the  Forest 
Service  could  consolidate 
landownership  patterns,  improve 
administration  of  the  HCNRA,  and 
eliminate  a  potentially  incompatibile 
land  use  from  the  HCNRA. 

flespo/j->e:  Acquisition  of  mining 
lands,  or  interests  therein,  in  the 
HCNRA  is  governed  by  the  regulations 
whi(±  established  standards  for  the  use 
and  development  of  private  landsin  the 
HCNRA  which  were  promulgated 
pursuant  to  Section  10(a)  of  the  Act. 
Briefly,  those  regulations  are  consistent 
with  Section  9(g)  of  the  Act  which 
authorized  the  Secretary  to  acquire  all 
mining  lands  in  the  HCNRA  with  or 
without  the  consent  of  the  landowner. 

Although  the  authority  exists  to 
acquire  ali  valid  existing  mineral 
interests  in  the  HCNRA,  it  is  not  viewed 
by  the  Forest  Service  as  a  prudent  step 
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insurmountable  obstacle  to  mineral 
material  extraction  activities. 

Comment:  Performance  bonds  should 
be  required  prior  to  the  initiation  of  any 
ground  disturbing  activity  related  to 
mining.  One  reviewer  recommended 
that  the  rule  include  a  specific-provision 
requirirg  a  miner  to  post  a  bond  which 
would  be  sufficient  to  enable  the  Forest 
Service  to  restore  the  mining  site  to  its 
original  condition  if  the  miner  does  not 
and  to  serve  as  sectuity  for  compUance 
with  other  environmental  protection 
requirements. 

Response:  Bonding  is  spedfically 
required  by  the  Forest  Service  for  the 
extraction  and  development  of  locatable 
minerals  and  mineral  materials  on 
National  Forest  System  lands  with  a  few 
minor  exceptions.  These  requirements 
are  set  forth  in  36  CFR  228.13  and 
228.51,  respectively.  Since  this  rule 
supplements  existing  authority;  it  was 
deemed  unnecessary  to  incorporate  a  - 
specific  bonding  provision  in  this  rule. 
Comment:  Geothermal  development 
should  be  prohibited  in  the  HCMRA. 
One  reviewer  suggested  that  the  rule 
should  contain  a  provision  prohibiting 
geothermal  development  in  the  HCNRA. 

i?espo/7se;  Section  15  of  the 
Geothermal  Steam  Leasing  Act  of  1970, 
30  U.S.C.  1014,  precludes  the  issuance 
of  geothermal  leases  by  the  Sucretary  of 
the  Interior  on  National  Forest  System 
lands  located  within  a  national    . 
recreation  area.  Since  existing  law 
already  precludes  this  type  of 
development  in  the  HCNRA,  it  w^s 
deemed  unnecessary  to  include  ai\ 
express  provision  in  the  rule  reiterating 
that  prohibition. 

Comment:  AH  valid  existing  rights  in 
the  HCNRA  should  be  bought  out  by  the 
Forest  Service.  Two  reviewers  suggested 
that  the  Forest  Service  consider  buying 
out  all  ciurent  valid  exi.sting  rights. 
Fresumobly,  in  this  fashion  the  Forest 
Service  could  consolidate 
landovtmership  patterns,  improve 
administration  of  the  HCNRA,  and 
eliminate  a  potentially  incompatibile 
land  use  from  the  HCNRA. 

Besponne:  Acquisition  of  mining 
lands,  or  interests  therein,  in  the 
HCNRA  is  governed  by  the  regulations 
whif±  established  standards  for  the  use 
and  development  of  private  lands-in  the 
HCNRA  which  were  promulgated 
pursuant  to  Section  10(a)  of  the  Act. 
Briefly,  those  regulations  are  consistent 
with  Section  9(g)  of  the  Act  which 
authorized  the  Secretary  to  acquire  all 
mining  lands  in  the  HCNRA  with  or 
without  the  consent  of  the  landowner. 

Although  the  authority  exists  to 
acquire  all  valid  existing  mineral 
interests  in  the  HCNRA,  it  is  not  viewed 
-by  the  Forest  Service  as  a  prudent  step 


to  take  at  this  time  in  light  of  the 
prohibitive  potential  cost  associated 
with  such  acquisitions  and  the  very 
limited  acquisition  funds  available.  At 
this  juncture,  it  is  preferable  to  regulate 
such  activity  where  it  exists  to  protect 
HCNRA  values. 

6.  Section  292.48,  Grazing  Activities 
The  proposed  rule  established  four 
standards  for  the  administration  of 
domestic  livestock  grazing  activities  in 
the  HCNRA.  These  standards  applied  to 
both  the  Other  Lands  and  the 
Wilderness  Lands  of  the  HCNRA. 
Briefly,  the  standards  were:  (1)  That 
grazing  could  only  occur  on  rangeland 
suitable  for  grazing  and  in  satisfactory 
condition;  (2)  that  domestic  fivestock 
grazing  practices  would  be  modified  if 
they  are  incompatible  with  preserving 
fish  and  wildlife  habitat,  recreation 
uses,  or  other  natural  resourre  values 
and  that  the  grazing  would  be 
terminated  if  the  incompatibihty 
couldn't  be  eliminated;  (3)  that  range 
improvements  must  be  designed  and 
located  in  such  a  way  as  to  minimize 
their  impact  on  scenic,  natural,  and 
other  values  in  the  HCNTIA;  and  (4)  that 
grazing  permits  must  include  provisions 
to  protect  and  conserve  riparian  areas. 
Comment:  Additional  restrictions  on 
-domestic  livestock  grazing  should  be 
instituted  in  the  HCNRA  in  this  rule. 
Several  reviewers  encouraged  the  Forest 
Service  to  include  additional  and 
express  restrictions  on  all  forms  of 
domestic  livestock  grazing  activity  in 
the  HCNRA.  For  instance,  arm  reviewer 
recommended  that  all  grazing  should  be 
terminated  iu  the  HCNRA  and  all 
permits  should  be  "bought  out"  by  the 
Forest  Service.  Another  reviewer 
recommended  that  grazing  in  designated 
wilderness  areas  in  ihe  HCNRA  should 
be  phased  out  gradually  through  annual 
10%  reductions  in  the  numbers  of 
livestock. 

Response.  Section  1 3  of  the  f  ICNRA 
Act  states  that  "(rianching  |and|  grazing, 
*   *  *  are  recognized  as  traditional  and 
valid  uses  of  the  recreation  area." 

Section  4(d}(4)(2)  of  the  Wiiderness 
Act  states  that  "the  grazing  of  livestock, 
where  established  prior  to  the  effective 
date  of  this  Act,  shall  be  pennittod  to 
continue  subject  to  such  reasonable 
regulations  as  are  deemed  necessary  by 
the  Secretary  of  Agriculture."  In  the 
legislative  history  to  the  Colorado 
Wilderness  Act  of  1980,  Congress 
interpreted  this  provision  to  mean  that 
grazing  permits  and  privileges  will  not 
be  curtailed  or  phased  out  in  an  area 
simply  because  that  area  is  designated 
as  wilderness.  In  a  nationwide  guideline 
and  statement  of  legislative  policy. 
Congress  declared 


There  shall  be  no  curtailments  of  grazing 
in  wilderness  areas  simply  because  an  ar«a 
is.  or  has  been  designated  as  wildeme<;s.  nor 
should  wilderness  designations  be  used  as  an 
excuse  by  administrators  to  slowly  "phasp 
out"  grazing.  Any  adjustments  in  the 
numbers  of  livestock  permitted  to  graze  in 
wilderness  areas  should  be  made  as  a  result 
of  revisions  in  the  normal  grazing  and  land 
management  planning  and  polic-y  sptttng 
process,  giving  consideration  to  legal 
mandates,  range  condition,  and  the 
protection  of  the  range  rewurce  tnim 
deterioration. 

(Designating  Certain  National  Foresl 
System  Lands  in  the  National 
Wilderness  Preservation  System,  and  for 
Other  Purposes.  H.  Rept.  617. 96th 
Cong.,  1st  Sess.  at  11  (Nov.  14, 1979)). 

Based  on  the  above  statutes  and 
legislative  history,  reductions  in  or 
outright  termination  of  livestock  grazing 
in  the  HCNRA  or  designated  wilderness 
in  the  HCNRA  cannot  ocx:ur  simply  by 
virtue  of  the  designation  of  these  areas 
as  a  national  retj^ation  area  or  a 
wilderness  area.  Furthermore,  even  if 
such  a  course  of  action  were  an  option, 
the  Forest  Service  would  not  have  to 
"buy  out"  the  permits.  Permits  to  graze 
on  federal  lands  have  been  recognized 
by  Congress  and  the  courts  for  almost  a 
century  as  only  conferring  a  license  or 
privilege  to  graze  upon  the  permittee. 
As  a  result,  except  in  extremely  limited 
circumstances,  cancellation  or 
revocation  of  grazing  permits  does  not 
require  the  payment  of  compensation. 
Based  on  the  above,  these  reviewers' 
suggestions  are  not  adopted  and  no 
change  in  the  rule  is  necessary. 

Comment:  Future  of  livestock  grazing 
activities  in  conflict  with  natural, 
scenic,  resource  and  other  values  for 
which  the  HCNR^  established.  One 
reviewer  suggested  tliat  the  provision  in 
the  proposed  rule  enabling  a  permittee 
to  modify  his  or  her  livestock  grazing 
practices  to  avoid  a  conflict  with  the 
values  for  which  the  HCNRA  was 
established  should  be  stricken.  This 
reviewer  argued  that  wherever  a  conflici 
exists,  the  grazing  activity  should  be 
terminated  since,  in  many  instances,  the 
modification  proposed  to  avoid  the 
conflict  has  an  etjually  deleterious 
impact  on  the  HCNRA.  Another 
reviewer  argued  in  favor  of  allowing  the 
permittee  to  make  the  adjustments  in 
the  grazing  area  neces,«ary  to  avoid  the 
conflict  while  allowing  the  grazing 
activity  to  continue. 

Response.  Section  13  of  the  HCNRA 
Act  states  that  "Irlamching  [andl  grazing, 
•  •  •  are  recognized  as  traditional  and 
valid  uses  of  the  recreation  area."  This 
section  of  the  proposed  rule,  developed 
pursuant  to  section  10(e)  of  the  Act, 
establishes  standards  for  the 
continuation  of  grazing  in  the  HCNRA 


36878         Federal 


Register  /  Vol.  59.  No.  137  /  Tuesday.  July  19.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59, 


which  are  compatible  with  the 
provisions  of  the  HCNRA  Act. 

The  Forest  Service  believes  that  a 
reasonable  interpretatjion  of  the  HCNRA 
Act,  is  to  work  with  tike  grazing 
permittees  and  other  interested  parties 
to  determine  whether  the  grazing 
activity  could  be  adju$ted  to  avoid 
conflicts.  This  provision  of  the  rule 
remains  unchanged. 

Comment:  Grazing  fhould  only  occur 
if  the  rangeland  is  in  Excellent,  not 
satisfactory,  condition.  Two  reviewers 
noted  that  the  standaid  limiting  grazing 
to  rangelands  lands  ii  satisfactory 
condition,  while  an  inprovement  over 
existing  management  of  the  HCNRA. 
was  still  inadequate  u  nder  Section  7  of 
the  HCNRA  Act  whic  i  requires,  among 
other  things,  that  the !  iCNRA  be 
administered  in  a  maimer  compatible 
with  the  "conservatio  i  of  scenic, 
wilderness,  cultural, !  cientiBc  and  other 
values  contributing  tc  the  public 
benefit."  According  td  this  reviewer, 
that  objective  can  be  Achieved  only  if 
the  rule  is  revised  to  Accommodate 
grazing  on  rangeland  which  is  at  or 
above  76%  Potential  Natural  Vegetation 
(PNV).  or  76%  of  the  jiatural  vegetation 
community  that  would  exist  if  the  area 
remained  ungrazed.  Tpis  is  typically 
referred  to  by  the  Forest  Service  as 
"excellent  condition.! 

Response.  The  Forekt  Service 
disagrees  with  the  reviewer's 
proposition  that  the  ohly  way  to  ensure 
that  the  scenic,  wilde^ess,  cultural, 
scientific  and  other  values  of  the 
HCNRA  are  conserved  is  to  require 
rangelands  to  be  in  ejgcellent  condition 
prior  to  the  authorizatoon  of  any  grazing 
activities.  The  Forest  service  believes 
that  authorizing  grazii  ig  on  rangelands 
in  satisfactory  condition  is  fully 
consistent  with  each  <  if  the  management 
objectives  in  Section  7  of  the  HCNRA 
Act  including  the  one!  referenced  by  this 
reviewer.  The  satisfac  :ory  condition 
requirement  is  also  in  conformance  with 
Section  13  of  the  HCNRA  Act  which 
recognizes  ranching  aiid  grazing  as 
traditional  and  vahd  uses  of  the 
HCNRA.  Arguably,  lii  siting  grazing  to 
rangelands  deemed  to  be  in  excellent 
condition  may  be  inconsistent  with  this 
provision. 

Finally,  it  bears  mentioning  that  the 
satisfactory  condition  is  a  minimum 
threshold  which  must  be  maintained 
throughout  the  duration  of  the  permit 
term  which  is  normally  ten  years.  As  a 
result,  assuming  rangelands  are  in 
satisfactory  condition  in  the  first  year  of 
the  permit,  the  grazing  activity  and  the 
allotment  must  be  ma|iaged  in  such  a 
way  as  to  ensure  that  the  rangelands  do 
not  fall  below  this  mil  limum  threshold. 
If  such  a  threat  exists,  it  may  necessitate 


adjustments  in  livestock  numbers, 
seasons  of  use,  locations  of  grazing,  and 
the  development  of  range  improvements 
during  the  permit  term.  It  may  even 
require  the  partial  or  total  removal  of 
livestock  from  the  area  if  the  other 
management  options  are  unavailing. 

Thus,  the  rule  which  requires  that 
rangelands  be  maintained  in  satisfactory 
condition,  at  a  minimum,  throughout 
the  term  of  the  authorized  grazing 
activity,  is  consistent  with  Sections  7 
and  13  of  the  HCNRA  Act.  No 
additional  changes  to  the  proposed  rule 
are  warranted  based  on  this  comment. 

Comment:  Grazing  should  be 
authorized  not  only  on  rangelands  that 
are  currently  in  satisfactory  condition, 
but  also  on  mngelands  that  are  moving 
toward  satisfactory  condition.  One 
reviewer  noted  that  limiting  domestic 
livestock  grazing  only  to  rangelands  in 
satisfactory  condition  might  be 
unnecessarily  restrictive  and  might 
result  in  the  cessation  of  grazing  even  in 
those  instances  where  the  rangelands 
may  not  be  in  satisfactory  condition  at 
the  time  the  rule  goes  into  effect,  but 
there  have  been  demonstrable  strides 
towards  achieving  that  condition. 

Response:  The  Forest  Service  agrees. 
In  many  situations,  livestock  grazing 
may  be  occurring  on  rangelands  that 
might  be  deemed  to  be  in  less  than 
satisfactory  condition.  The  status  of 
some  of  these  rangelands  may  be  due 
not  so  much  to  the  absence  of  vegetation 
and  forage,  but  rather  due  to  the  type  of 
vegetation  and  forage.  In  other  words, 
the  presence  of  invader  species  of 
vegetation  may  result  in  an  allotment 
being  classified  as  in  unsatisfactory 
condition.  In  many  of  these  cases,  the 
elimination  of  the  invader  species  can 
only  be  accomplished  through  burning 
or  closely  monitored  livestock  grazing. 

The  intent  is  not  to  allow  continued 
grazing  on  allotments  that  exhibit  an 
unsatisfactory  condition  without  an 
aggressively  scheduled  effort  to  reach 
"satisfactory"  in  a  reasonable  period  of 
time.  The  comprehensive  plan  will 
identify  goals,  objectives,  and  schedules 
to  bring  unsuitable  lands  into  a  healthy 
condition,  defining  "satisfactory." 

Therefore,  while  satisfactory 
condition  is  an  important  benchmark 
and  one  which  the  Forest  Service  hopes 
will  be  achieved  on  all  allotments  in  the 
HCNRA  in  the  future,  some  flexibility 
should  be  built  into  the  rule  to  allow  for 
the  continuation  of  livestock  grazing, 
even  on  lands  that  may  be  in  less  than 
satisfactory  condition,  if  that  activity 
results  in  the  rangelands  moving 
towards  the  satisfactory  condition 
benchmark.  In  order  to  determine 
whether  the  rangelands  are  indeed 
moving  towards  satisfactory  condition, 


the  Forest  Service  will  evaluate  the 
rangelands  and  the  grazing  against  the 
specific  standards  and  guidelines 
related  to  this  activity  ^t  are  included 
in  the  forest  plan.  Section  292.49(a)  has 
been  changed  to  provide  this  flexibility. 

Comment:  The  Forest  Service  should 
immediately  conduct  studies  to 
determine  the  condition  of  mngelands 
in  the  HCNRA  and  all  grazing  activities 
should  be  prohibited  pending  their 
completion.  One  reviewer  was 
comfortable  with  the  Forest  Service's 
use  of  satisfactory  condition  as  the 
threshold  condition  beyond  which 
livestock  grazing  in  the  HCNRA  may  be 
authorized.  However,  this  reviewer  was 
concerned  that  the  Forest  Service  did 
not  possess  all  the  necessary  monitoring 
and  other  information  at  this  time  to 
determine  whether  the  rangelands  were 
in  satisfactory  or  better  condition. 
Therefore,  this  reviewer  suggested  that 
all  grazing  be  terminated  pending  the 
completion  of  studies  indicating  the 
condition  of  all  the  rangelands  in  the 
HCNRA. 

Response.  The  Forest  Service  is 
currently  conducting  analysis  on  active 
allotments.  Much  of  this  activity  is 
actually  a  re-analysis  updating 
information  previously  gathered.  This 
information  is  supplemented  through 
range  administration  and  monitoring 
which  is  conducted  on  a  regular  basis. 
Each  allotment  has  an  annual  operating 
plan  which  is  part  of  the  permit  and 
included  the  Forest  Plan  standards  and 
guidelines  as  well  as  any  new  standards 
developed  for  resource  management 
reasons.  In  addition  to  the  range 
analysis  and  monitoring,  other  resource 
areas  such  as  fish,  wildlife,  botany,  and 
silviculture  are  also  gathering  resource 
data  within  the  allotments.  The  data 
collected  from  these  studies  adds  to  the 
cumulative  picture  of  the  condition  of 
resources  within  the  allotment. 
Terminating  all  livestock  grazing 
activities  pending  the  completion  of 
these  studies  would  result  in  a  harsh 
and  unreasonable  penalty  for  many 
permittees  by  halting  grazing  activities 
on  allotments  which  are  in  compliance 
with  the  terms  of  the  permits  and  the 
standards  and  guidelines  of  the  forest 
plan. 

The  Forest  Service  is  aware  that  if  the 
standards  in  this  Section  are  to  be 
successful  in  protecting  and  conserving 
the  HCNRA  as  well  as  allowing 
traditional  and  valid  grazing  activities, 
the  studies  of  range  condition  must 
continue.  To  that  end.  the  Forest  Service 
will,  subject  to  the  availability  of 
appropriated  funds,  continue  to  take 
steps  to  analyze  range  condition  and 
trend  in  the  HCNRA  following  the  final 
adoption  of  this  rule.  Priorities  of  the 


agency  for  range  condition  studies  will 
be  those  areas  which  appear  to  be  in  less 
than  satisfactory  condition  and  those 
areas  that  are  associated  with  permits 
that  are  scheduled  to  expire  in  the  near 
future.  No  changes  to  the  proposed  rule 
are  warranted  based  on  this  comment. 

Comment:  A  definition  of  rangelands 
in  "satisfactory  condition"  should  be 
supplied  in  the  rule.  Four  reviewers 
encoiu-aged  the  Forest  Service  to 
include  a  definition  for  "satisfactory 
condition"  to  further  delineate  the 
federal  lands  in  the  HCNRA  where   | 
grazing  by  domestic  livestock  may    '   '    ' 
occur.  Two  of  the  four  reviewers  offered 
criteria  that  could  be  used  in  a 
definition  of  "satisfactory  condition." 

Response:  The  Forest  Service 
determines  rangeland  conditions  based 
on  a  professional  review  and  assessment 
of  forage  and  soil  conditions,  among 
other  things.  The  precise  contours  of 
what  constitutes  "satisfactory 
condition"  may  change  over  time  as 
techniques  for  the  review  and 
assessment  of  forage  and  soil  conditions 
change,  as  new  information  is 
discovered,  or  even  as  changes  in 
societal  norms  and  understandings 
occur.  Accordingly,  the  appropriate 
location  for  the  definition  of  satisfactory 
condition,  like  many  other  terms  used 
in  this  rule,  is  in  the  Comprehensive 
Management  Plan  which  can  more 
readily  address  and  respond  to  these 
potential  future  developments.  Ehje  to 
their  rigidity  and  relative  difficulty  to 
amend,  regulations  are  notoriously  poor 
documents  to  set  out  definitions  of 
terms  which  may  change  over  time. 
Accordingly,  the  definition  of 
"satisfactory  condition"  will  appear  in 
the  Comprehensive  Management  Plan 
for  the  HCNRA  rather  than  these 
regulations.  The  agency  intends  to 
identify  goals,  objectives,  and  standards 
pertaining  to  "satisfactory  condition" 
when  the  Comprehensive  Management 
Plan  is  revised.  The  pubHc  will  have  an 
opportunity  to  review  and  comment  in 
the  development  of  the  plans. 

Comment:  The  rule  should  expressly 
exclude  certain  types  of  rangelands  as 
"suitable"  for  grazing.  One  reviewer 
recommended  that  riparian  areas,  highly 
erodible  lands,  and  threatened  and 
endangered  species  habitat  should  be 
expressly  declared  as  not  "suitable"  for 
grazing  in  the  rule. 

Response:  The  Forest  Service  believes 
that  the  types  of  land  listed  by  this 
reviewer  may  or  may  not  be  unsuitable 
for  grazing  depending  on  a  variety  of 
factors  including,  but  not  limited  to,  the 
type  and  amount  of  forage  available,  the 
impact  of  the  grazing  activity  on  the 
lands,  and  the  management  regime 
under  which  the  livestock  grazing 
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agency  for  range  condition  studies  wilt 
be  those  areas  which  appear  to  be  in  less 
than  satisfactory  condition  and  those 
areas  that  are  associated  with  permits 
that  are  scheduled  to  expire  in  the  near 
future.  No  changes  to  the  proposed  rule 
are  warranted  based  on  this  comment. 

Comment:  A  definition  ofrangelands 
in  "satisfactory  condition"  should  be 
supplied  in  the  rule.  Four  reviewers 
encoiu-aged  the  Forest  Service  to 
include  a  definition  for  "satisfactory 
condition"  to  further  dehneate  the 
federal  lands  in  the  HCNRA  where 
grazing  by  domestic  livestock  may 
occur.  Two  of  the  four  reviewers  offered 
criteria  that  could  be  used  in  a 
definition  of  "satisfactory  condition." 

Response:  The  Forest  Service 
determines  rangeland  conditions  based 
on  a  professional  review  and  assessment 
of  forage  and  soil  conditions,  among 
other  things.  The  precise  contours  of 
what  constitutes  "satisfactory 
condition"  may  change  over  time  as 
techniques  for  the  review  and 
assessment  of  forage  and  soil  conditions 
change,  as  new  information  is 
discovered,  or  even  as  changes  in 
societal  norms  and  understandings 
occur.  Accordingly,  the  appropriate 
location  for  the  definition  of  satisfactory 
condition,  like  many  other  terms  used 
in  this  rule,  is  in  the  Comprehensive 
Management  Plan  which  can  more 
readily  address  and  respond  to  these 
potential  future  developments.  Ehje  to 
their  rigidity  and  relative  difficulty  to 
amend,  regulations  are  notoriously  poor 
documents  to  set  out  definitions  of 
terms  which  may  change  over  time. 
Accordingly,  the  definition  of 
"satisfactory  condition"  will  appear  in 
the  Comprehensive  Management  Plan 
for  the  HCNRA  rather  than  these 
regulations.  The  agency  intends  to 
identify  goals,  objectives,  and  standards 
pertaining  to  "satisfactory  condition" 
when  the  Comprehensive  Management 
Plan  is  revised.  The  pubHc  will  have  an 
opportunity  to  review  and  comment  in 
the  development  of  the  plans. 

Comment:  The  rule  should  expressly 
exclude  certain  types  of  rangelands  as 
"suitable"  for  grazing.  One  reviewer 
recommended  that  riparian  areas,  highly 
erodible  lands,  and  threatened  and 
endangered  species  habitat  should  be 
expressly  declared  as  not  "suitable"  for 
grazing  in  the  rule. 

Response:  The  Forest  Service  believes 
that  the  types  of  land  listed  by  this 
reviewer  may  or  may  not  be  unsuitable 
for  grazing  depending  on  a  variety  of 
factors  including,  but  not  limited  to,  the 
type  and  amount  of  forage  available,  the 
impact  of  the  grazing  activity  on  the 
lands,  and  the  management  regime 
under  which  the  livestock  grazing 


activity  is  conducted.  In  many  cases, 
grazing  on  riparian  areas,  highly 
erodible  lands,  and  land  that  is  habitat 
for  threatened  and  endangered  species 
may  not  negatively  impact  these  areas. 
Therefore,  a  categorical  exclusion  in  this 
rule  of  these  areas  fi-om  rangelands 
deemed  suitable  for  livestock  grazing 
would  be  inappropriate. 

Comment:  Recreation  livestock  should 
not  be  covered  by  the  standards  in  this 
section.  One  reviewer  noted  that  the 
proposed  rule  failed  to  distinguish 
recreation  livestock  used  in  conjunction 
with  recreational  activities  like  hunting 
or  trail  riding  from  domestic  livestock 
which  are  authorized  by  a  grazing 
permit.  This  reviewer  asserted  that  the 
standards  of  this  rule  should  be  applied 
only  to  domestic  livestock  grazing 
activities  and  should  exclude 
recreational  livestock  grazing  activities 
from  its  coverage. 

Response.  The  proposed  rule  was  not 
intended  to  exclude  recreation  livestock 
from  its  coverage.  It  was  intended  to 
cover  all  domestic  livestock  grazing 
activities  occurring  on  the  HCNRA, 
regardless  of  the  underlying  purpose  for 
that  activity. 

The  reviewer  fails  to  offer  any 
additional  information  upon  which  the 
Forest  Service  could  discern  a  rational 
basis  for  distinguishing  recreation 
livestock  from  other  forms  of  livestock 
on  the  HCNRA  and  exempt  them  from 
the  provisions  of  this  rule.  It  may  be  that 
in  a  given  situation,  the  determination    ' 
of  whether  an  incompatibility  exists 
may  differ  between  recreation  livestock 
and  other  forms  of  livestock  due  to  the 
nature,  amount,  and  location  of  grazing 
use.  This  would  be  a  fact  dependent 
inquiry  and  would  be  made  on  a  case- 
by-case  basis.  However,  once  an 
incompatibility  is  found  to  exist 
between  livestock  grazing  and  other 
listed  values  for  which  the  HCNRA  was 
established,  it  matters  little  whether  the 
grazing  is  in  furtherance  of  a 
commercial  ranching  operation  or  a 
commercial  recreational  enterprise. 
Under  this  rule,  that  livestock  grazing 
activity  will  have  to  be  modified  or 
abolished.  No  additional  modification  of 
the  proposed  rule  is  warranted. 

Comment:  The  standard  requiring 
rangelands  to  be  in  satisfactory 
condition  before  grazing  may  be 
authorized  is  insufficient  for  wild  and 
scenic  river  corridors  where  that  activity 
must  be  shown  to  protect  and  enhance 
the  values  for  which  the  river  was 
designated.  Using  the  Forest  Service's 
definition  of  "satisfactory  condition"  in 
the  Forest  Service  Manual,  one  reviewer 
noted  that  this  standard  was  adequate 
for  federal  lands  in  the  HCNRA  outside 
designated  wild  and  scenic  river 


corridors.  Once  on  wild  and  scenic  river 
corridor  lands,  however,  this  reviewer 
explained  that  the  satisfactory  condition 
standard  failed  to  take  into  account 
Section  10  of  the  Wild  and  Scenic 
Rivers  Act  which  requires  designated 
rivers  to  be  administered  to  protect  and 
enhance  the  values  which  caused  them 
to  be  added  to  the  system.  For  the  Snake 
and  Imnaha  Rivers,  these  values 
included,  among  others,  vegetation. 
Merely  maintaining  the  rangeland  in 
satisfactory  condition  does  not  equate  lo 
"protecting  and  enhancing"  the 
vegetation  of  these  rivers. 

Response:  The  Forest  Service 
disagrees  for  two  reasons.  The  first 
reason  is  that  the  Forest  Service  Manual 
definition  of  "satisfactory  condition" 
provided  by  this  reviewer  is  sufficiently 
protective  of  wild  and  scenic  river 
values.  The  Forest  Ser\'ice  Manual  (FSM 
2210.5)  defines  "satisfactory  condition" 
as  "(tlhe  condition  in  which  *   *   * 
forage  species  composition  and 
production  meets  forest  plan  objectives 
•   *   *".  The  forest  plan  in  this  case  is 
the  Wallowa-Whitman  National  Forest 
Land  and  Resource  Management  Plan 
(LRMP).  Under  Section  6(f)  of  the 
National  Forest  Management  Act,  a 
LRMP  is  a  forestwide  document  thai 
establishes  management  direction  for  ail 
National  Forest  System  lands  within  its 
boundaries.  As  a  forestwide  document, 
it  must,  by  necessity,  take  into  account 
and  be  consistent  with  specially 
designated  conservation  system  units 
that  are  within  its  boundaries.  For  the 
Wallowa-Whitman  National  Forest,  this 
would  mean  that  the  LRMP  must 
incorporate  management  direction  for. 
among  other  areas,  the  HCNR.A,  the 
Hells  Canyon  Wilderness,  and  the 
Snake,  Rapid,  and  Imnaha  Wild  and 
Scenic  Rivers.  This  management 
direction  for  these  ares  may  not  be 
inconsistent  with  the  statutes  under 
which  these  units  were  established.  In 
this  case  that  would  include  the  HCNRA 
Act,  Wilderness  Act,  and  Wild  and 
Scenic  Rivers  Act.  Consequently,  the 
Wallowa-Whitman  LRMP  objectives  for 
forage  species  composition  and 
production  take  into  account  the 
different  conservation  system  units 
located  within  the  Forest.  To  that  end. 
the  objectives  may,  but  need  not  be. 
different. 

The  second  reason  that  the  Forest 
Service  considers  this  section  to  be 
sufficient  as  applied  to  wild  and  scenic 
river  corridor  lands  is  based  on  the 
identification  of  the  traditional  ranching 
use  of  this  area  as  one  of  the  outstanding 
remarkable  values  for  which  the  rivers 
in  the  HCNRA  were  designated.  For 
instance,  the  Environmental  As.ses.smenl 
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for  the  Imnaha  River  Wild  and  Scenic 
River  Management  Plan  states 

The  Imnaha  River  canyon  represents  a 
living  vestige  typifying  the  economic  and 
social  history  of  the  region  and  the  American 
West.  It  is  very  difficult  to  describe  the 
mystique  which  glorifies  the  frontier  cowboy 
west  that  is  so  important  to  the  American 
psyche.  More  specificilly.  and  worthy  of 
recognition  -and  protection,  is  the  fact  that 
the  Imnaha  River  setting  is  a  unique  remnant 
of  Euro-American  adaptation  of  the 
mountainous  inland  Northwest  (This!  *   *  • 
is  a  value  that  meets  tke  legislative  intent  of 
"historical,  cultural,  ck  other  similar  value." 
of  the  Wild  and  Scenii :  Rivers  Act  and 
therefore  is  an  Outstai  dingly  Remarkable 
Value  of  the  Imnaha  V  'ild  and  Scenic  River. 

(Imnaha  River  EA.  App.  C  pp.  12-14 
(Ian.  1993)).  Based  <  m  the  fact  that  both 
traditional  ranching  use  and  vegetation 
are  outstandingly  remarkable  values  for 
which  rivers  in  the  hCNi^  may  have 
been  designated,  th*  Forest  Service 
considers  the  standards  of  this  section 
to  be  a  reasonable  attempt  to  reconcile 
conflicts  that  may  arise  in  administering 
the  rivers  to  protect] and  enhance  these 
values.  No  change  to  the  proposed  rule 
is  warranted  based  on  this  comment. 

Comment:  Concentrated  livestock 
feeding  areas  should  be  closed  in  the 
HCNRA.  One  revievirer  feh  that  the  rule 
should  specifically  ieal  with  confined 
animal  feeding  opeiations  (CAFOs)  that 
exist  in  the  HCNRA  There  are  two 
CAFOs  in  the  HCNI  A.  each  of  which 
exceeds  100  acres,  (lattle  may  occupy 
CAFOs  anywhere  fr  am  one  to  four 
months.  According  [o  this  reviewer. 
CAFOs  negatively  i;  npact  the  nearby 
fish  and  wildhfe  ha  )itat,  scenic, 
biological,  recreatio  i,  and  other  values 
for  which  the  HCNF  A  was  established. 
This  reviewer  sugge  sted  that  another 
standard  should  be  jdded  to  this  section 
but  failed  to  note  w  lat  it  should  say. 
Based  on  the  tenor  (  i  this  reviewer's 
comments,  the  prop  osed  standard 
would  prohibit  all  e  xisting  and 
proposed  CAFOs  w  thin  the  HCNRA. 
Another  reviewer  ir  quired  as  to 
whether  and  how  tl-  ese  CAFOs  would 
be  handled  under  tl  is  section. 

Response.  The  Fo  rest  Service  does  not 
have  any  CAFOs  on  National  Forest 
System  lands  in  the  HCNRA.  There  are 
two  allotments  in  tt  e  HCNRA  where 
animals  can  be  fed  <  uring  part  of  the 
grazing  season  auth  jrized  by  the  grazing 
permit.  On  one  alio  ment,  this  activity 
is  for  emergency  pu  -poses  only  when 
winter  weather  conditions  or  animal 
health  require  feed!  ig  for  short  periods 
of  time,  on  the  othe  allotment,  cattle 
are  moved  to  a  pasti  ire  and  are  fed  hay 
during  calving.  Afte  r  calving,  the  cattle 
are  moved  to  other  )astures  in  the 
allotment  in  accord  mce  with  the  terms 


of  the  grazing  permit.  It  should  be  noted 
that  both  of  these  operations  have  been 
reviewed  by  the  Environmental 
Protection  Agency  and  neither  fits  the 
definition  of  a  CAFO. 

If  these  grazing  activities  present  a 
problem,  the  incompatibility  provisions 
of  §  292.48(b)  would  apply  tmd  require 
a  review  of  the  operation  to  determine 
what  modifications,  if  any,  could  be 
implemented  to  avoid  the 
incompatibility.  As  this  section 
expressly  noted,  if  the  incompatibility 
could  not  be  avoided,  the  grazing 
activity  would  have  to  terminate.  The 
Forest  Service  does  not  consider  the 
addition  of  another  standard  addressing 
this  situation  to  be  necessary. 

Comment:  Domestic  sheep  grazing 
should  be  terminated  in  the  HCNRA. 
One  reviewer  noted  that  disease 
transmission  from  domestic  to  bighorn 
sheep  has  resulted  in  the  decimation  of 
bighorn  herds  in  the  HCNRA.  Based  on 
this  impact,  this  reviewer  recommended 
that  the  rule  include  a  standard  which 
prohibits  domestic  sheep  grazing  in  the 
HCNRA. 

Response.  As  in  the  discussion 
concerning  CAFOs  above,  this  issue 
could  be  easily  addressed  through 
§  292.48(b)  which  requires  the 
modification  of  livestock  grazing 
activity  if  it  is  incompatible  with, 
among  other  things,  the  maintenance  of 
wildlife  and/or  their  habitat  in  the 
HCNRA.  If  the  incompatibility  persists 
even  after  the  modification,  then  the 
grazing  activity  would  have  to  cease. 
Accordingly,  a  specific  standard 
prohibiting  domestic  sheep  grazing  in 
the  HCNRA  is  unnecessary. 

It  should  also  be  noted  that  on  June 
10, 1994,  the  Forest  Supervisor  of  the 
Wallowa-Whitman  National  Forest 
signed  a  decision  to  cancel  all  domestic 
sheep  grazing  permits  in  the  HCNRA. 
This  decision  was  made  after  a  thorough 
review  of  all  the  research  on  the 
transmission  of  disease  between 
domestic  sheep  and  bighorn  sheep.  The 
conclusion  drawn  from  this  review  was 
that  continuation  of  domestic  sheep 
grazing  as  that  activity  is  currently 
conducted  would  Ukely  result  in  the 
death  of  bighorn  sheep  in  the  future. 
This  decision  is  fully  consistent  with 
the  Act  which  recognized  grazing  as  a 
traditional  and  valid  use  and  provided 
for  its  continuation  only  to  the  extent 
that  it  did  not  impair  the  values, 
including  protection  of  wildlife  and 
their  habitat,  for  which  the  HCNRA  was 
established. 

Comment:  The  standard  requiring 
that  grazing  permit  include  terms  and 
conditions  to  protect  and  conserve 
riparian  areas  should  be  more  specific. 
One  reviewer  noted  that  the  standard 


directing  that  terms  and  conditions  be 
included  in  grazing  permits  provide  for 
the  protection  and  conservation  of 
riparian  areas  was  "another  step  in  the 
right  direction  but  (1  essentially 
meaningless*  *  *".  This  reviewer 
thought  that  specific  criteria  for  grazing 
permits  should  be  included  as  standards 
in  this  rule  including  compliance  with 
state  Best  Management  Practices, 
seasons  of  use,  removal  or  exclusion  of 
livestock,  numbers  of  animals  to  be 
grazed,  buffer  zones,  and  unsuitable 
locations. 

Response.  As  with  many  of  the  other 
responses  to  comments  made  6n  the 
proposed  rule,  the  Forest  Service  does 
not  consider  a  regulation  to  be  the 
appropriate  document  to  include  the 
level  of  detail  sought  by  this  reviewer. 
The  regulation  embodies  the  standard  to 
which  the  agency  must  adhere.  How  the 
Forest  Service  meets  this  standard  may 
vary  and  some  flexibility  must  be  built 
into  this  process  to  accommodate  it. 
This  is  especially  true  in  this  situation 
where  the  variability  of  the  affected 
riparian  areas  and  management 
practices  that  can  be  employed  at  a 
given  site  may  lead  to  a  number  of  ways 
in  which  these  areas  can  be  protected 
and  conserved.  In  this  way,  the  agency 
can  tailor  the  protection  and 
conservation  measures  individually, 
recognizing  that  not  all  measures  may 
be  appropriate  in  all  situations. 

Comment:  Range  improvement 
standard  is  inconsistent  with  the 
HCNRA  Act.  One  reviewer  contended 
that  the  standard  in  §  292.48(c) 
concerning  range  improvements  was 
contrary  to  the  HCNRA  Act's  direction 
that  any  livestock  grazing  occurring  in 
the  HCNRA  must  be  compatible  with 
the  protection  of  cultural  and  natural 
values  for  which  the  area  was 
established.  Specifically,  this  section 
required  that  range  improvements  be 
designed  and  located  to  have,  to  the 
extent  practicable,  the  minimal  impact 
on  scenic,  cultural,  fish  and  wildlife  and 
other  values  in  the  HCNRA.  As  an 
alternative,  this  reviewer  suggested  that 
the  standard  should  be  modified  to 
simply  prohibit  any  range  improvement 
that  has  the  potential  to  impact  the 
ecological,  recreational,  or  cultural 
values  of  the  HCNRA. 

Response.  As  noted  earlier  in  this 
discussion,  Congress  expressly 
recognized  in  Section  13  of  the  HCNRA 
Act  that  ranching  and  grazing  were 
"traditional  and  valid"  uses  of  the 
HCNRA.  In  keeping  with  this 
recognition,  the  Forest  Service  has 
formulated  standards  for  grazing  which 
will  enable  it  to  be  continued  in 
perpetuity  provided  that  it  is  compatible 
with  the  management  objectives  for  the 


HCNRA  as  articulated  in  Section  7  of 
the  Act.  In  other  words,  this  section 
provides  for  the  continuation  of  grazing 
unless  it  is  incompatible  with  the    j 
scenic,  fish  and  wildlife,  and  other  j 
values  for  which  the  HCNRA  was 
established.  In  that  case,  as  the         : 
proposed  rule  makes  clear,  the  ranching 
or  grazing  activity  must  yield.  | 

One  means  by  which 
incompatibilities  between  grazing  aiiid 
HCNRA  values  can  potentially  be     , 
avoided  is  through  the  use  of  range  I 
improvements.  Range  improvements 
may  either  be  structural  or  nonstructural 
in  nature  and  are  defined  as 

[Ajny  activity  or  program  on  or  relating  to 
rangelands  which  is  designed  to  improve 
production  of  forage;  change  vegetative 
composition;  control  patterns  of  use;  provide 
water;  stabilize  soil  and  water  conditions; 
and  provide  habitat  for  livestock  and  . 
wildlife. 

(Forest  Service  Manual  2240.5(8).  One 
example  of  a  range  improvement  is  a 
fence.  Fences  can  be  installed  in  order 
to  limit  access  to  important  riparian 
areas  or  to  facilitate  the  rotation  of 
livestock  to  different  parts  of  an         I 
allotment  thereby  avoiding  overuse  in 
any  one  area.  Another  exam.ple  of  a 
range  improvement  are  water  tanks  or 
troughs  which  can  be  situated  in  such 
a  way  as  to  entice  livestock  away  from 
natural  water  sources  like  streams  and 
ponds.  Suffice  it  to  say  that  it  would  be 
extremely  difficult  to  nm  a  successful 
livestock  operation  without  using  at 
least  some  range  improvements. 

This  section  of  the  rule  provides  that 
where  range  improvements  are  a        ; 
necessary  component  of  a  successful 
livestock  operation,  they  will  have  as 
little  impact  as  possible  on  the  scenic, 
fish  and  wildlife  and  other  values  for,   - 
which  the  HCNRA  was  established 
whrle  still  accomplishing  the  objective 
of  the  improvement.  The  impact  of 
range  improvements  can  be  reduced 
through,  among  other  things,  the  use  of 
special  materials,  locating  the  site  of  the 
improvement  to  blend  in  with  the 
natural  topography,  and  constructing 
the  improvement  at  special  times  of  the 
year. 

The  reviewer's  suggestion  which 
would  bar  all  range  improvements  based 
simply  on  their  "potential  impact"  to 
the  HCNRA  resources  is  unreasonable 
and  would  inevitably  lead  to  the  partial 
or  complete  elimination  of  grazing  in 
the  HCNRA  due  to  the  exacerbation  of 
incompatibilities  between  grazing  and 
the  other  resource  values  in  the  HCNRA. 
No  change  to  the  rule  has  been  made 
based  on  this  reviewer's  comment. 

Comment:  Environmental  analysis  is 
necessary  prior  to  the  authorization  of 
livestock  grazing  on  allotments  that  ore 
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HCNRA  as  articulated  in  Section  7  of 
the  Act.  In  other  words,  this  section 
provides  for  the  continuation  of  grazing 
unless  it  is  incompatible  with  the 
scenic,  fish  and  wildlife,  and  other 
values  for  which  the  HCNRA  was     j 
established.  In  that  case,  as  the         ' 
proposed  rule  makes  clear,  the  ranching 
or  grazing  activity  must  yield. 

One  means  by  which 
incompatibilities  between  grazing  and 
HCNRA  values  can  potentially  be 
avoided  is  through  the  use  of  range 
improvements.  Range  improvements 
may  either  be  structural  or  nonstructural 
in  nature  and  are  defined  as 

lAlny  activity  or  program  on  or  relating  to 
rangelands  which  is  designed  to  improve 
production  of  forage;  change  vegetative 
composition;  control  patterns  of  use;  provide 
water;  stabilize  soil  and  water  conditions; 
and  provide  habitat  for  livestock  and  . 
wildlife. 

(Forest  Service  Manual  2240.5(8).  One 
example  of  a  range  improvement  is  a 
fence.  Fences  can  be  installed  in  order 
to  limit  access  to  important  riparian 
areas  or  to  facilitate  the  rotation  of 
livestock  to  different  parts  of  an 
allotment  thereby  avoiding  overuse  in 
any  one  area.  Another  exam.ple  of  a 
range  improvement  are  water  tanks  or 
troughs  which  can  be  situated  in  such 
a  way  as  to  entice  livestock  away  from 
natural  water  sources  like  streams  and 
ponds.  Suffice  it  to  say  that  it  would  be 
extremely  difficult  to  run  a  successful 
livestock  operation  without  using  at 
least  some  range  improvements. 

This  section  of  the  rule  provides  that 
where  range  improvements  are  a 
necessary  component  of  a  successful 
livestock  operation,  they  will  have  as 
little  impact  as  possible  on  the  scenic, 
fish  and  wildhfe  and  other  values  for,   - 
which  the  HCNRA  was  established     ' 
whrle  still  accomplishing  the  objective 
of  the  improvement.  The  impact  of 
range  improvements  can  be  reduced 
through,  among  other  things,  the  use  of 
special  materials,  locating  the  site  of  the 
improvement  to  blend  in  with  the 
natural  topography,  and  constructing 
the  improvement  at  special  times  of  the 
year. 

The  reviewer's  suggestion  which 
would  bar  all  range  improvements  based 
simply  on  their  "potential  impact"  to 
the  HCNRA  resources  is  unreasonable 
and  would  inevitably  lead  to  the  partial 
or  complete  elimination  of  grazing  in 
the  HCNRA  due  to  the  exacerbation  of 
incompatibilities  between  grazing  and 
the  other  resource  values  in  the  HCNRA. 
No  change  to  the  rule  has  been  made 
based  on  this  reviewer's  comment. 

Comment:  Environmental  analysis  is 
necessary  prior  to  the  authorization  of 
livestock  grazing  on  allotments  that  are 


currently  vacant  as  well  as  those  where 
grazing  activity  is  occurring.  One 
reviewer  noted  that  the  rule  should 
include  two  express  provisions 
regarding  the  circumstances  under 
which  grazing  may  be  authorized  on  an 
allotment  in  the  HCNRA.  The  first  case 
dealt  with  allotments  currently  being 
grazed.  There,  this  reviewer  explained 
that  the  rule  should  authorize  grazing 
only  when  there  has  been  current 
environmental  analysis  that  considers 
range  condition  and  the  effects  of  past 
livestock  use  of  the  allotment.  The 
second  case  dealt  with  allotments  where 
no  grazing  is  currently  occurring.  In  this 
case,  this  reviewer  noted  that  the  rule 
should  include  a  standard  requiring  a 
new  environmental  analysis  prior  to  the 
authorization  of  livestock  grazing  which 
would  justify  that  activity  t»n  that 
allotment. 

Response.  Through  the  forest 
planning  process,  a  schedule  was 
established  for  updadng  all  of  the 
allotment  management  plans  on  the 
Wallowa-Whitman  National  Forest, 
including  those  in  the  HCNRA.  It  was 
recognized  that  funding  would  not  be 
available  to  update  all  of  these  plans  at 
once.  Therefore,  the  allotments  were 
prioritized  for  updating.  Allolments 
with  the  highest  priority  were  those 
where  evidence  suggested  that  some 
resource  damage  had  occurred  or  was 
occurring.  Allotments  are  also  required 
to  be  in  compliance  with  the  relevant 
standards  and  guidelines  in  the  forest 
plan.  These  standards  and  guidelines,  as 
well  as  any  updates,  are  built  into  the 
annual  operating  plans  which  become  a 
term  of  the  grazing  permit. 

Permits  for  vacant  allotments  are  not 
issued  until  the  range  analysis.  NEPA 
documentation  and  the  allotment 
.management  plan  are  complete. 

Regulatory  Impact 

This  final  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  It  has  been  determined  that 
this  is  not  a  significant  rule:  This  rule 
will  not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy  nor 
adversely  affect  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  nor  State  or  local 
governments.  This  rule  will  not  interfere 
with  an  action  taken  or  planned  by 
another  agency  nor  raise  new  legal  or 
policy  issues.  Finally,  this  action  will 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  of  such  programs.  In  short, 
little  or  no  effect  on  the  National 
economy  will  result  from  this  rule,  since 
it  affects  only  public  lands  within  the 


HCNRA.  Accordingly,  this  final  rule  is 
not  subject  to  0MB  review  under 
Executive  Order  12866. 

Moreover,  this  final  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
and  it  has  been  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
that  Act.  To  the  extent  that  the  rule 
imposes  additional  requirements  on  any 
small  entity,  these  requirements  are  the 
minimum  necessary-  to  protect  the 
public  interest,  are  not  administratively 
burdensome  or  costly  to  meet,  and  are 
well  within  the  capability  of  small 
entities  to  perform. 

Takings  Implication 

This  rule  has  been  reviewed  by  the 
agency  under  Executive  Order  12630  to 
determine  whether  its  adoption  present«^ 
the  risk  of  a  taking  which  would  require 
the  payment  of  just  compensation  und^i 
the  5th  Amendment  to  the  United  Statt«; 
Constitution.  Because  this  rule 
primarily  involves  the  administration  nf 
federal  lands,  neither  the  adoption  of 
this  rule  nor  its  implementation 
presents  the  risk  of  a  taking. 
Furthermore,  where  mining  activities 
are  concerned,  the  prohibitions 
contained  herein  are  subject  to  valid 
existing  rights  which  also  insulates  \hf^ 
government  against  the  risk  of  an 
adverse  decision  in  a  takings  claim. 

Executive  Order  12778,  Civil  Justice 
Reform  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Accordingly.  (1)  all  state  and 
local  laws  and  regulations  that  are  in 
conflict  with  this  rule  or  which  impede 
its  full  implementation  are  preempted; 
(2)  no  retroactive  effect  will  be  given  to 
this  rule;  and  (3)  it  will  not  require 
administrative  proceedings  before 
parties  could-file  suit  in  court 
challenging  its  provisions. 

Environmental  Impact 

This  rule  was  discussed  as  a  proposed 
rule  in  the  final  Enviromnental  Impact 
Statement  and  Comprehensive 
Management  Plan  for  the  Hells  Canyon 
National  Recreation  Area,  pages  15.5- 
158.  The  analysis  completed  for  the 
Comprehensive  Management  Plan  was 
revalidated  in  April  1990  with  the 
signing  of  the  Wallowa-Whitman 
National  Forest  Land  and  Resourt:e 
Management  Plan  (pages  1-2). 
Information  pertaining  to  the 
environmental  analysis  may  be  obtained 
by  writing  or  calling  the  persons  or 
offices  listed  under  ADDRESSES  and  FOR 
FURTHER  INFORMATION  CONTACT. 
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Controlling  Paperwork  Burdens  on  the 
Public 

As  outlined  in  the  proposed  rule, 
prior  written  authorization  will  be 
required  under  this  rnle  for  certain 
activities  related  to  tlje  scientific 
research  of  paleontological  resources  in 
the  HQN'RA  and  the  Jse  of  nrotorized 
and  non-motorized  ri  i^ercraft  use  on  the 
Snake  and  Salmon  Ri  vers  in  the 
HCNRA.  The  information  that  will  need 
to  be  submitted  to  th«  authorized  officer 
represents  a  new  info  rmation 
requirement  as  defint  d  in  5  CFR  Part 
1320.  Controlling  Pa{  erwork  Burdens 
on  the  Public.  In  accc  rdance  with  those 
regulations  and  the  P  aperwork 
Reduction  ;\ct,  44  U.  J.C.  3501  etseq.. 
the  Forest  Service  ha;  i  requested  the 
review  and  approval 
required.  The  agency 
private  individual  pr  paring  seeking 
authorization  under  t  le  provisions  of 
this  rule  will  spend  a  i  average  of  5 
hours  to  gather,  prepi  ire,  and  submit  the 


jf  the  information 
estimates  that  a 
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Subpart  F — Hells  Cahyon  National 
Recreation  Area — F«  deral  Lands 


Authority:  16  U.S.C.  ■ 


§  292.40    Purpose  and 
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and  grazing  on  National  Forest  System 
lands  that  comprise  the  Hells  Canyon 
National  Recreation  Area  located  in  the 
Wallowa-Whitman,  Nez  Perce,  and 
Payette  National  Forests  in  the  States  of 
Idaho  and  Oregon  as  established  by  the 
Act  of  December  31. 1975.  as  amended 
(89  Stat.  1117.  16  U.S.C.  460gg  ef.seq.). 

(b)  Scope.  Management  of  National 
Forest  System  lands  within  the  Hells 
Carryon  National  Recreation  Area  is 
subject  to  all  laws,  rules,  and 
regulations  applicable  to  the  national 
Forest  System,  except  as  otherwise 
provided  in  this  subpart.  In  the  event  of 
a  conflict  of  inconsistency  between 
rules  of  this  subpart  and  other  rules 
within  this  taie.  the  rules  of  this  subpart 
shall  take  precedence  to  the  e.xtent 
permitted  by  law. 

§292.41    Definitions. 

Special  terms  used  in  this  subpart  are 
defined  as  follows: 

"Act"  means  the  Act  of  December  31 . 
1975.  as  amended  (Pub.  L.  94-199.  89 
Stat.  1117)  which  established  the  Hells 
Canyon  National  Recreation  Area. 

"Authorized  Officer"  is  a  Forest 
Service  line  officer  who  has  been 
delegated  the  authority  to  take  certain 
actions  pursuant  to  the  provisions  of 
this  subpart. 

" Comprehensive  Management  Plan" 
is  the  docimient  that  establishes  the 
array,  levels,  and  manner  of  resource 
uses  within  the  HCNRA.  It  is 
incorporated  as  part  of  the  Wallowa- 
Whitman  National  Forest  Land  and 
Resource  Management  Plan. 

"Cultural  resources"  means  historic 
and  archeological  resources. 

"HCNRA"  is  the  abbreviation  for  the 
Hells  Canyon  National  Recreation  Area. 

"Mechanical  equipment"  means  any 
contrivance  which  travels  over  ground, 
snow  or  water  on  wheels,  tracks,  skids, 
or  by  flotation  that  is  powered  by  a 
living  source.  This  term  does  not 
include  non-motorized  rivercraft  which 
is  defined  separately  herein, 
wheelchairs,  or  other  similar  devices 
used  solely  to  assist  persons  with 
disabilities. 

"Mining"  means  any  activity  related 
to  the  discovery,  extraction  and 
exploitation  of  minerals  under  the 
Mining  Act  of  1872,  30  U.S.C.  22  et  seq.. 
and  the  Mineral  Leasing  Act  of  1920.  30 
"U.S.C.  181  ef  seq.,  through  the  use  of. 
among  other  things,  hydraulic 
equipment,  pans,  ground  sluicing, 
sluice  boxes,  rockers,  or  suction 
dredges. 

"Motorized  equipment"  means  any 
machine  powered  by  a  nonliving  source. 
This  term  does  not  include  motorized 
rivercraft  which  is  defined  separately 
herein  or  small,  hand-held  devices  such 


as  flashlights,  shavers,  wristwatches, 
and  Geiger  counters. 

"Motorized  rivercraft"  means  any  boat 
capable  of  being  mechanically  propelled 
by  propeller(s)  or  jet  pump(s)  upstream 
through  rapids. 

"Non-Motorized  rivercraft"  means 
any  boat  which  is  not  a  motorized 
rivercraft. 

"Other  lands"  means  all  National 
Forest  System  lands  in  the  HCNRA 
except  for  Wild  and  Scenic  Rivers  and 
Wilderness  Lands. 

"Paleontological  resources"  means 
any  remains,  trace,  or  imprint  of  a  plant 
or  animal  that  has  been  preserved  in  the 
Earth's  crust  prior  to  the  Holocene 
epoch. 

"Selective  cutting"  means  single  tree 
or  group  selection  cutting  and  is  the 
periodic  removal  of  trees  individually  or 
in  small  groups  from  an  uneven  aged 
forest  in  order  to  maintain  diverse 
stands,  with  the  sustainability  and 
improvement  of  the  forest  using  an 
ecosystem  approach  to  management 
being  a  primary  consideration. 

"Suitable",  means  it  is  appropriate  to 
apply  certain  resourt:e  management 
practices  to  a  particular  area  of  land,  as 
determined  by  an  ecological  and 
environmental  analysis  of  the  land.  A 
unit  of  land  may  be  suitable  for  a  variety 
of  individual  or  combined  management 
practices. 

"Wild  and  Scenic  Rivers"  means  the 
segments  of  the  Snake,  Rapid,  and 
Imnaha  Rivers  designated  as 
components  of  the  National  Wild  and 
Scenic  Rivers  System  and  any  other 
river  or  segment  thereof  in  the  HCNRA 
hereafter  designated.  Wild  and  Scenic 
Rivers  include  all  National  Forest 
System  lands  within  the  designated 
Wild  and  Scenic  River  corridor. 

"Wilderness  lands"  means  the  Hells 
Canyon  Wilderness,  that  portion  of  the 
Eagle  Cap  Wilderness  in  the  HCNRA, 
and  any  other  wilderness  in  the  HCNRA 
hereafter  designated  as  components  of 
the  National  Wilderness  Preservation 
System. 

§  292.42    Management  standards  and 
guidelines. 

(a)  In  addition  to  existing  statutory 
and  regulatory  authority  governing 
administration  of  National  Forest 
System  lands  and  resources,  the 
standards  and  guidelines  in  §§  292.43  to 
292.48  of  this  subpart  prescribe  the 
scope  and  extent  of  certain  activities 
that  may  occur  in  the  HCNRA.  These 
standards  and  guidelines  are  consistent 
with  the  overall  objective  of 
administering  the  HCNRA  to  preserve 
its  natural  beauty,  historical  and 
archaeological  values  and  enhance  its 
recreational  and  ecological  values  and 


the  public's  enjoyment.  The  standards 
and  guidelines  may  vary  depending  on 
whether  the  land  where  the  proposed 
activity  is  contemplated  is  within  the 
Wilderness  Lands.  Wild  and  Scenic 
Rivers,  or  the  Other  Lands.  I 

(b)  The  standards  and  guidelines  of 
this  subpart  govern  the  previous 
programmatic  direction  in  the 
Comprehensive  Management  Plan  that 
has  been  incorporated  into  the  Wallou  a- 
Whitman  National  Forest  Land  and 
Resource  Management  Plan.  Site 
specific  environmental  analysis  may  be 
required  evsn  in  those  situations  where 
a  use  or  activity  is  permissible  under  the 
standards  and  guidelines  set  forth  iji 
this  subpart. 

(c)  The  standards  and  guidelines  of 
this  subpart  may  be  enforced  by  the 
authorized  officer  pursuant  to  36  CFR 
part  261.  I 

§  292.43    Protection  and  preservation  of 
cultural  and  paleontological  resources. 

(a)  Other  Lands  and  Wild  and  Sceni<; 
Rivers.  The  following  standards  and 
guidelines  of  this  section  apply  to  the 
protection  and  preservation  of  cultural 
and  paleontological  resources  on  the 
Other  Lands  and  the  Wild  and  Scenic 
Rivers  in  the  HCNRA: 

(1)  The  primary  objective  of  managing 
cultural  resources  is  the  protection  of  , 
the  resource  from  damage  or  ' 
destruction.  To  the  extent  consistent 
with  protection,  cultural  resources  may 
also  be  managed  for  scientific  research; 
public  education  and  enjoyment.  Where 
interpretation  of  these  sites  for  public 
benefit  and  knowledge  is  developed,  it 
shall  be  compatible  with  the  protection 
of  cultural  resources. 

(2)  The  authorized  officer  shall  I 
establish  priorities  for  management 
emphasis  and  protection  of  cultural 
resources  based,  in  part,  on  whether  the 
appropriate  State  Historic  Preservation 
Office  has  concurred  with  the  Forest 
Senice's determination  that  a  cultural 
resource  is  significant. 

(3)  Significant  cultural  resources  are 
to  be  protected  on-site,  unless  the 
authorized  officer  determines  that  off-  j 
site  protection  is  preferable  because 
adequate  protection  caruiot  be  provided 
on-site,  the  resource  is  already 
adequately  represented  and  protected 
on-site  elsewhere,  protection  on-site  is 
not  consistent  with  the  administration 
of  Wilderness  Lands,  or  for  other  good 
cause  shown.  Information  about 
significant  cultural  resources  shall  be 
documented. 

(4)  The  primary  objective  of  managing 
paleontological  resources  is  scientific 
i^search.  Paleontological  resources  may 
only  be  distiubed  or  removed  in 
conjunction  with  scientific  research  and 
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the  public's  enjoyment.  The  standards 
and  guidelines  may  vary  depending  on 
whether  the  land  where  the  proposed 
activity  is  contemplated  is  within  the 
Wilderness  Lands.  Wild  and  Scenic 
Rivers,  or  the  Other  Lands.  I 

(b)  The  standards  and  guidelines  of 
this  subpart  govern  the  previous 
programmatic  direction  in  the 
Comprehensive  Management  Plan  that 
has  been  incorporated  into  the  Wallowa- 
Whitman  National  Forest  Land  and 
Resource  Management  Plan.  Site 
specific  environmental  analysis  may  be 
required  even  in  those  situations  where 
a  use  or  activity  is  permissible  under  the 
standards  and  guidelines  set  forth  ifi 
this  subpart.  1 

(c)  The  standards  and  guidelines  of  | 
this  subpart  may  be  enforced  by  the  i 
authorized  officer  pursuant  to  36  CFR 
part  261.  I 

§  292.43    Protection  and  preservation  of 
cultural  and  paleontological  resources. 

(a)  Other  Lands  and  Wild  and  Scenk; 
Rivers.  The  following  standards  and 
guidelines  of  this  section  apply  to  the 
protection  and  preservation  of  cultural 
and  paleontological  resources  on  the 
Other  Lands  and  the  Wild  and  Scenic 
Rivers  in  the  HCNRA: 

(1)  The  primary  objective  of  managing 
cultural  resources  is  the  protection  of 
the  resource  from  damage  or 
destruction.  To  the  extent  consistent 
with  protection,  cultural  resources  may 
also  be  managed  for  scientific  research"; 
public  education  and  enjoyment.  Where 
interpretation  of  these  sites  for  public 
benefit  and  knowledge  is  developed,  it 
shall  be  compatible  with  the  protection 
of  cultural  resources. 

(2)  The  authorized  officer  shall  j 
establish  priorities  for  management 
emphasis  and  protection  of  cultural 
resources  based,  in  part,  on  whether  the 
appropriate  State  Historic  Preservation 
Office  has  concurred  with  the  Forest 
Services  determination  that  a  cultural  j 
resource  is  significant. 

(3)  Significant  cultural  resources  are 
to  be  protected  on-site,  unless  the 
authorized  officer  determines  that  off- 
site  protection  is  preferable  because 
adequate  protection  cannot  be  provided 
on-site,  the  resource  is  already 
adequately  represented  and  protected 
on-site  elsewhere,  protection  on-site  is 
not  consistent  with  the  administration 
of  Wilderness  Lands,  or  for  other  good 
cause  shown.  Information  about 
significant  cultural  resources  shall  be 
documented. 

(4)  The  primary  objective  of  managing 
paleontological  resources  is  scientific 
research.  Paleontological  resources  may 
only  be  disturbed  or  removed  in 
conjunction  with  scientific  research  and 


only  upon  the  issuance  of  prior  written 
authorization  of  the  disturbance  or 
removal  activity. 

(b)  Wilderness  Lands.  The  following 
standards  and  guidelines  apply  to  the 
protection  and  preservation  of  cuhural 
and  paleontological  resources  in  the 
Wilderness  Lands  category  of  the 
HCNRA. 

(1)  The  standards  and  guidelines  for 
Other  Lands  and  Wild  and  Scenic 
Rivers  in  paragraph  (a)  of  this  section 
also  apply  to  Wilderness  Lands. 

(2)  Public  education  and  information 
activities  concerning  cultural  resources 
on  Wilderness  Lands  may  not  be  offered 
or  established  inside  Wilderness  Lands. 

(3)  New  trails  and  relocations  of 
e.xisting  trails  may  not  be  developed  for 
the  sole  purpose  of  providing  public 
access  to  cultural  resource  sites  on 
Wilderness  Lands. 

§  292.44    Use  of  motorized  and  mechanical 
equipment 

The  standards  and  guidelines  of  this 
section  apply  to  the  use  of  motorized 
and  mechanical  equipment  in  the 
HCNRA.  These  standards  and 
guidelines  shall  not  be  construed  to 
impair  or  preclude  use  of  such 
equipment  in  the  Forest  Service's 
administration  of  the  HCNRA; 
authorized  scientific  and  other  research 
activities  within  the  HCNRA:  timber 
har\'esting.  mining,  or  grazing  activities 
as  authorized  in  §  §  292.46-292.48  of 
this  subpart;  responses  by  the  Forest 
Ser\'ice  or  any  other  Federal,  state,  or 
local  agency  to  public  health  or  safetv 
emergencies;  or  access  to  private 
inholdings  within  the  HCNR.\. 

(a)  Other  Lands.  The  following 
standards  and  guidelines  apply  to  the 
use  of  motorized  and  mechanical 
equipment  in  the  Other  Lands  cateeor\- 
of  the  HCNRA. 

{!)  Motorized  and  mechanical 
equipment  may  be  used  on  designated 
Forest  Service  roads,  trails,  and  airstrips 
subject  to  terms  and  conditions  deemed 
necessary  by  the  authorized  officer  for 
the  safe  use  of  such  facilities. 

(2)  The  use  of  motorized  and 
mechanical  equipment  is  prohibited  off 
of  designated  Forest  Service  roads, 
trails,  and  airstrips  unless  authorized  bv 
the  authorized  officer  subject  to  terms 
and  conditions  deemed  necessary  by  the 
authorized  officer  for  the  safe  use  of 
such  equipment  and  to  ensure  that  its 
use  is  compatible  with  the  Act. 

(b)  Wild  and  Scenic  Rivers.  The 
following  standards  and  guidelines 
apply  to  the  use  of  motorized  and 
mechanical  equipment  in  the  Wild  and 
Scenic  Rivers  category  in  the  HCNRA. 

(1)  The  use  of  motorized  and 
mechanical  equipment  on  designated 


Forest  Seriice  roads,  trails  and  airstrips 
is  permissible  on  wild  and  scenic  river 
segments  classified  "scenic"  or 
"recreational"  subject  to  terms  and 
conditions  necessary  for  safe  use  of  such 
equipment  and  to  ensure  its  use  is 
compatible  with  the  Wild  and  Scenic 
Rivers  Act. 

(2)  The  use  of  motorized  and 
mechanical  equipment  on  designated 
Forest  Service  roads,  trails,  and  airstrips 
is  prohibited  on  wild  and  scenic  river 
segments  classified  "wild"  except  as 
provided  for  by  the  authorized  officer 
upon  a  determination  that  such  use  is 
necessar\'  for  the  administration  of  the 
river  or  to  protect  and  enhance  the 
values  for  which  river  was  designated. 

(c)  Wilderness  Lands.  Except  as 
provided  for  in  Sections  4  (c)  and  (d)  of 
the  Wilderness  Act  and  regulations  at  36 
CFR  parts  261  and  293.  the  use  of 
motorized  and  mechanical  equipment  is 
prohibited  on  Wilderness  Lands. 

§  292.45    Use  of  mctohzed  and  non- 
motorized  rivercratt 

The  standards  and  guidelines  of  this 
section  apply  to  the  use  of  motorized 
and  non-motorized  rivercraft  on  rivers 
within  the  HCNRA. 

(a)  The  use  of  non-motorized 
rivercraft  may  be  permitted  subject  to 
restrictions  on  size,  type  of  craft, 
numbers,  duration,  seasons,  or  other 
matters  which  may  be  deemed  by  the  . 
authorized  officer  to  be  necessan,-  to 
ensure  the  safe  use  and  enjovment  of  the 
rivers:  Provided,  that  where  wild  and 
scenic  rivers  are  concerned,  the 
authorized  officer  may  impose  such 
additional  terms  and  conditions  as  may 
be  necessan-  to  protect  and  enhance  the 
values  for  which  the  river  was 
designated. 

(b)  The  use  of  motorized  rivercraft  is 
prohibited  except  on  the  Snake  River 
and  that  portion  of  the  Salmon  River  in 
the  HCNR.^  administered  by  the  Forest 
Ser\'ice  where  such  activity  may  be 
permitted  subject  to  restrictions'  on  size, 
type  of  craft,  numbers,  noise  limits, 
duration,  seasons  or  other  matters 
which  may  be  deemed  by  the  authorized 
officer  necessary  for  the  safe  use  and 
enjoyment  of  the  rivers:  Provided,  that 
where  wild  and  scenic  rivers  are 
involved,  the  authorized  officer  may 
impose  such  additional  terms  and 
conditions  as  may  be  necessary  to 
protect  and  enhance  the  values  for 
which  the  river  was  designated. 

(c)  The  use  of  motorized  and  non- 
inotorized  rivercraft  is  subject  to  all 
federal  and  state  boating  registration 
and  safety  laws. 

(dl  The  use  of  motorized  or  non- 
motorized  rivercraft  on  the  Snake  River 
and  that  portion  of  the  Salmon  River  in 
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the  HCNRA  administ  tred 
Service  requires  prior 
authorization  from 
officer. 

(e)  In  authorizing 
and  non-motorized 
Snake  River,  the  auth  )rized 
reasonably  accommo<  ate 
and  commercial  usert 
rivercraft. 


thj 


tl  e  use  of  motorized 
rivercraft  on  the 

officer  must 
both  private, 
of  each  type  of 


tlie 


(f)  In  authorizing 
and  non-motorized 
Snake  River,  the  au 
ensure  that  the 
river  is  not  exceeded 

(g)  In  authorizing 
and  non-motorized 
Snake  River,  the  au 

'seek  to  minimize,  w 
conflicts  between  m 
motorized  rivercraft 
both  types  of  rivercra  t 
other  users  of  the  rive  r 


use  of  motorized 
nVercraft  on  the 
th  Kized  officer  must 
carryi  ig  capacity  of  the 


tl  e  use  of  motorized 
ri  /ercraft  on  the 
thprized  officer  shall 

practicable, 
ojorized  and  non- 
Jsers  and  between 
users  and  all 


harve  iting 


The 


seel  ion 


v 


recreati 


a: 


z«  d 


the 


§292.46    Timber 

(a)  Other  Lands 
guidelines  of  this 
timber  harvesting  act 
Lands  category  of  the 

(1)  Timber  may  be 
protect  and  enhance 
wildlife  habitat,  or 
scenic  uses:  to  reduce 
posed  by  hazard  trees 
natural  events  such 
earthquake,  volcanic 
winds,  and  disease  or 

(2)  Where  authori 
har\ested  by  selectiv( 
Openings  created  by 
harvesting  activity  m 
size  and  number  to 
necessary  to  accompl 
the  harvest,  and  must 
natural  landscape  to 
practicable. 

(b)  Wild  and  Sceni 
following  standards 
apply  to  timber  harv 
the  Wild  and  Scenic 
the  HNCR.\. 

(1)  Timber  may  be 
segments  classified  ' 
"recreational"  lo  prot 
the  values  for  which 
designated. 

(2)  Timber  may  be 
segments  classified  ' 
necessary  to  provide 
facilities  such  as  trail 
risk  of  hazard  trees,  o 


by  the  Forest 
written 
authorized 


activities. 

standards  and 

apply  to 
ities  in  the  Other 
HCNRA. 
arvested  only  to 
^osystem  health, 
ional  and 
the  risk  of  harm 
or  to  respond  to 
wildfire,  fiood. 
sruption.  high 
insect  infestation. 
.  trees  may  be 
cuttings. 
I  le  timber 
sf  be  limited  in 
minimum 
sh  the  purpose  of 
blend  with  the 
t  le  extent 


u 

and 

e;t 


Rivfrs.  The 
guidelines 
ng  activities  in 

ivers  category  of 


larvested  on  river 
cenic  '  or 
?ct  and  enhance 
I  le  river  was 


arvested  on  river 
.'ild"  only  when 
or  recreational 
.  to  reduce  the 
to  respond  to 


natural  events  provided  that  the  activity 
is  consistent  with  the  Wild  and  Scenic 
Rivers  Act. 

(3)  Where  authorized,  timber 
harvesting  activities  on  wild  and  scenic 
rivers  may  be  conducted  in  accordance 
with  and  using  the  same  methods  as 
prescribed  in  section  (a)(2)  above. 

(c)  Wilderness  Lands.  Except  as 
provided  for  in  Sections  4  (c)  and  (d)  of 
the  Wilderness  Act  and  regulations  at  36 
CFR  part  293,  timber  harvesting  is 
prohibited  on  Wilderness  Lands. 

§  292.47    Mining  activities. 

(a)  Other  Lands.  The  standards  and 
guidelines  of  this  section  apply  to 
mining  activities  in  the  Other  Lands 
categorv-  of  the  HCNRA. 

(1)  All  mining  activities  are 
prohibited  subject  to  valid  existing 
rights  as  of  December  31, 1975. 

(2)  The  impact  of  mining  activities 
including,  but  not  limited  to,  drilling 
and  the  development  of  ingress  and 
egress  routes,  must  be  minimized  and 
directed  away  from  Wilderness  Lands 
and  Wild  and  Scenic  Rivers  to  the 
extent  practicable. 

(3)  Mineral  materials  including,  but 
not  limited  to  common  varieties  of 
gravel,  sand,  or  stone,  may  be  used  only 
within  the  HCNRA  for  the  purpose  of 
construction  and  maintenance  of 
facilities  including,  but  not  limited  to, 
roads,  airfields,  trails,  and  recreation 
developments. 

(4)  Sources  of  mineral  materials 
should  be  located  outside  the  HCNR.'^. 
Sources  for  mineral  materials  that  may 
be  used  to  benefit  the  HCNRA  may  be 
located  inside  the  HCNRA  if  the  cost  of 
obtaining  the  materials  outside  the 
HCNRA  adds  significantly  to  the  costs 
of  the  materials,  or  the  transportation  of 
mineral  materials  from  outside  the 
HCNRA  presents  a  safety  hazard.  When 
mineral  materials  are  obtained  from 
inside  the  HCNRA,  the  environmental 
effects  at  the  source  of  extraction  must 
be  mitigated  by  site  reclamation  upon 
the  termination  of  the  extraction 
activity.  Site  reclamation  may  include 
contouring  the  land,  re-establishing 
vegetation,  and  other  measures  deemed 
appropriate  by  the  authorized  officer  to 
blend  the  site  into  the  surrounding 
environment  to  the  extent  practicable. 
The  HCNRA  shall  not  be  the  .source  of 
mineral  materials  for  use  outside  the 
HCNRA  for  projects  that  do  not  directly 
benefit  the  HCNRA. 


(b)  Wilderness  Lands  and  Wild  and 
Scenic  Rivers.  The  standards  and 
guidelines  of  this  section  apply  to 
mining  activities  in  the  Wilderness 
Lands  and  Wild  and  Scenic  Rivers 
categories  of  the  HCNRA. 

(1)  The  standards  and  guidelines  for 
Other  Lands  in  paragraphs  (a)(1)  and  (2) 
of  this  section  also  apply  to  Wilderness 
Lands  and  Wild  and  Scenic  Rivers. 

(2)  Extraction  of  mineral  materials  is 
prohibited  on  Wilderness  Lands  and 
Wild  and  Scenic  Rivers  subject  to  valid 
existing  rights. 

§292.48    Grazing  activities. 

The  following  standards  and 
guidelines  apply  to  domestic  liveslo<;k 
grazing  activities  on  Other  Lands.  Wild 
and  Scenic  Rivers,  and  Wilderness 
Lands  in  the  HCNRA. 

(a)  Grazing  may  be  authorized  only  on 
rangeland  determined  by  the  authorized 
officer  to  be  suitable  for  grazing  and 
meeting  or  moving  towards  satisfactory 
condition  and  meeting  the  conditions 
described  in  paragraph  fb)  of  this 
section. 

(b)  Where  domestic  livestock  grazing    . 
is  incompatible  with  the  protection, 
restoration,  or  maintenance  of  fish  and 
wildlife  or  their  habitats;  public  outdoor 
recreation;  conservation  of  scenic. 
wilderness,  and  scientific  values;  rare 
combinations  of  outstanding 
ecosystems,  or  the  protection  and 
enhancement  of  the  values  for  which  a 
wild  and  scenic  river  was  designated, 
the  livestock  use  shall  be  modified  as 
necessary  to  eliminate  or  avoid  the 
incompatibility.  In  the  event  an 
incompatibility  persists  after  the 
modification  or  modification  is  not 
feasible,  the  livestock  use  sha!!  be 
terminated. 

(c)  Range  improvements  must  be 
designed  and  located  to  minimize  iheir 
impact  on  scenic,  cultural,  fish  and 
wildlife,  and  other  resources"  in  the 
HCNR.^. 

(d)  The  authorization  of  grazing  use.   . 
through  a  grazing  permit,  must  provide 
for  terms  and  conditions  which  protect  • 
and  conserve  riparian  areas. 

Dated:  July  13.1994.    - 
lames  R.  Lyons, 

Assistant  Secretary,  Satumlfteicurrf^  and 
Environment. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


T 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  583 

[Docket  No.  R-«4-16^1;  FR-3379-F-01] 
RIN  A506-AB45 


Supportive  Housing )  Program 

AGENCY:  Office  of  th  e 
Secretary  for  ComTr  un 
Development,  HUD 
AGUON:  Final  rule. 


ths 


SUMMARY:  This  is 
Supportive  Housinj 
to  provide  assistanc  b 
supportive  services 
persons  authorized 
C  of  the  Stewart  B. 
Assistance  Act,  42 
(McKinney  Act). 
EFFECTIVE  DATE:  Au 


final  rule  fonhe 
Program,  a  program 
for  housing  and 
for  homeless 
jy  title  IV,  subtitle 
!  (IcKinney  Homeless 
U.S.C.  11381 


INFORM  ATION 


721  i2 


FOR  FURTHER 
Office  of  Special 
Programs,  Room 
Housing  and  Urban 
Seventh  Street  SW, 
20410; (202) 
hearing  and  speech 
708-2565.  (These 
numbers.) 


ust  18, 1994. 

CONTACT:  The 
N^ds  Assistance 
Department  of 
Development,  451 
Washington,  DC 
708-li34or,TDDfor 
impaired,  (202) 
not  toll-free 


aie 


SUPPLEMENTARY  INFC^RMATION 

I.  Paperwork  Reduction 

The  information  do 
requirements  contai  ned 
been  submitted  to  tl  le 
Management  and  Budget 
review  under  the  Pa  perwork 
Act  of  1980,  and  ap  )roved 
control  number  250  >-01 


II.  Background 

Section  1403  of  li\e  1992  HCD  Act 
amended  title  IV  of 
by  striking  subtitles 
Supportive  Housing 


SAP  AH  projgrams,  r  jspectively),  and 
replacing  them  with  a  new  subtitle  C. 
which  authorizes  th  s  Supportive 


Housing  Program 
Housing  Demonstra 


consisted  of  the  Tra  isitional  Housing 
and  the  Permanent  i  lousing  for 
Handicapped  Home  ess  programs.)  On 


March  15,  1993,  the 


interim  rule  iscodif 


Assistant 
ity  Planning  and 


Act 

llection 

in  this  rule  have 
Office  of 
(OMB)  for 
Reduction 
under  OMB 
12. 


he  McKinney  Act 
C  and  D  (the 
Demonstration  and 


he  Supportive 
ion  program 


Department 


published  an  interir  i  rule  (58  FR 
13870).  hereafter  rel  srred  to  as  the  "first 
interim  rule,"  implementing  the 
Supportive  Housing  Program.  The  first 


ed  at  24  CFR  583. 


On  May  10, 1994,  the  Department 


published  a  second 


nterim  rule  at  52 


FR  24252  which  amended  the 
application  and  selection  criteria 
provisions  of  the  rule  and  clarified  the 
Comprehensive  Housing  Affordability 
provisions. 

The  Supportive  Housing  Program 
combines  the  features  of  the 
Demonstration  programs  and  the 
SAFAH  program  into  one  single 
program  of  assistance  to  governmental 
entities  and  private  nonprofit 
organizations  to  provide  housing  and 
supportive  services  to  homeless 
persons. 

As  stated  in  the  first  interim  rule. 
Transitional  Housing,  Permanent 
Housing  for  Handicapped  Homeless, 
and  SAFAH  projects  previously 
approved  under  those  program 
regulations  (24  CFR  parts  577,  578,  and 
579,  respectively)  will  continue  to  be 
subject  to  those  regulations.  However, 
projects  that  are  renewed  under  the  new 
Supportive  Housing  Program  are  subject 
to  these  regulations. 

Finally,  the  Department  is  publishing 
this  final  rule  for  effect  immediately 
upon  publication.  Generally,  in 
accordance  with  section  7(o)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  the  Department  does 
not  publish  a  rule  or  regulation  for  effect 
until  after  the  expiration  of  the  30-day 
calendar  period  beginning  on  the  day 
after  the  rule  or  regulation  is  published. 
However,  because  section  427  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1992  (42 
U.S.C.  11387)  provides  that  the  final 
rule  implementing  the  new  Supportive 
Housing  Program  is  to  be  "effective 
upon  issuance,"  this  provision  of 
section  7(o)  does  not  apply  to  this  final 
rule. 

III.  Discussion  of  Public  Comments 
From  Interim  Rule 

The  Department  received  17  public 
comments  in  response  to  the  interim 
rule.  The  comments  were  from  local 
governments,  housing  authorities,  and 
nonprofit  organizations  and  advocacy 
groups  for  homeless  individuals.  The 
final  rule  contains  changes  made  to  the 
interim  rule  in  response  to  public 
comments.  The  following  discussion 
summarizes  the  comments  and  provides 
HUD's  responses  to  those  comments. 

Definitions:  §583.5 

Homeless  Family 

Several  commenters  suggested  that 
HUD  broaden  the  definition  of  homeless 
family  with  children  to  include  parent/ 
child  relationships  that  exist  without  . 
legal  recognition  of  that  relationship. 
One  commenter  suggested  that  the 
definition  also  include  a  dependent 


child  over  18  who  is  mentally  or 
physically  disabled.  One  commenter  ^ 
recommended  that  homeless  parents 
who  have  been  separated  from  their 
children  through  foster  care  be 
permitted  to  enter  SHPs  with  their 
children. 

The  Department  does  not  believe  that 
the  definition  of  homeless  families  with 
children  restricts  serving  families  that 
include  these  types  of  relationships.  A 
dependent  child  over  18  who  is 
mentally  or  physically  disabled  can 
certainly  be  served.  The  term  "homeless 
family  with  children"  is  defined  in  the 
rule  only  so  that  the  Department  can 
determine  that  it  meets  the  statutory 
requirement  that  at  least  25  percent  of 
the  funds  appropriated  for  the  program 
be  used  for  homeless  famiUes  with 
children.  Therefore,  the  definition  has 
not  been  changed. 

Homeless  Person 

A  number  of  commenters  feh  that 
HUD  should  expand  the  definition  of 
homeless  person.  Several  commenters 
recommended  that  the  definition 
include  a  person  who  will  be  evicted 
from  a  dwelling  unit  within  30  days, 
released  from  an  institution  wiihin  30" 
days,  or  required  to  leave  within  the 
time  an  opening  is  likely  to  be  available 
in  the  supportive  housing  program.  One 
commenter  recommended  that  the 
definition  include  individuals  who  are 
doubled  or  tripled  up  with  family  or 
friends.  One  commenter  stated  that  the 
term  "adequate"  was  vague  in  the 
definition  ("fixed,  regular  and  adequate 
nighttime  residence"). 

HUD  does  not  believe  that  the  current 
interpretation  of  homelessness  need  be 
expanded  as  suggested.  The 
Department's  focus  remains  on  serving 
the  most  needy.  This  is  most  readily 
determined  by  the  test  that  a  person  is 
homeless  if,  without  HUD  assistance, 
she  or  he  would  have  to  spend  the  night 
in  a  shelter  or  in  a  place  not  meant  for 
human  habitation.  With  regard  to  the 
term  "adequate",  the  definition  in  the 
rule  reflects  the  statutory  language 
exactly. 

Permanent  Housing  for  Homeless 
Persons  With  Disabilities 

The  interim  rule  defines  permanent 
housing  for  homeless  persons  with 
disabilities  to  mean  community-based 
housing  for  homeless  persons  with 
disabilities  that  provides  long-term 
housing  and  supportive  services  for  not 
more  than  (1)  8  such  persons  in  a  single 
structure  or  contiguous  struct\ire;  (2)  16 
such  persons,  but  only  if  not  more  than 
20  percent  of  the  units  in  a  structure  are 
designated  for  such  persons;  or  (3)  more 
than  16  persons  if  the  applicant 
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demonstrates  that  local  market 
conditions  dictate  the  development  of  a 
large  project  and  such  development  will 
achieve  the  neighborhood  integration 
objectives  of  the  program  within  the 
context  of  the  affected  community. 

One  commenter  objected  to  the 
requirement,  in  the  definition  of 
permanent  housing  for  homeless 
persons  with  disabilities,  that  an 
applicant  must  demonstrate  that  local 
market  conditions  justify  the 
development  of  a  permanent  supportive 
housing  project  for  more  than  16 
persons.  This  requirement  is  imposed 
by  section  424(c)(1)  of  the  McKinney 
Act,  which  requires  that  an  applicant 
provide  a  "justification"  for  a 
permanent  supportive  housing  project 
with  more  than  16  persons. 

Supportive  Services  ! 

Several  commenters  recommended 
that  the  definition  of  supportive  services 
be  expanded  to  include  providing  legal 
assistance  to  obtain  permanent  housing, 
housing  subsidies,  and  other 
entitlements  such  as  income  support, 
food  and  medical  assistance.  The 
Department  does  not  believe  that  the 
current  definition  of  supportive  services 
excludes  legal  assistance  to  obtain 
permanent  housing,  housing  subsidies 
and  other  entitlements.  Not  every 
eligible  supportive  service  is  listed  in 
the  definition.  However,  for 
clarification,  the  regulatory  definition 
has  been  expanded  to  specifically  state 
that  supportive  services  include  "but 
are  not  limited  to"  the  services  listed. 
Grantees  and  participants  are  reminded 
that  most  homeless  persons  qualify  for 
free  legal  assistance  and  that,  except  for 
filing  lawsuits,  persons  other  than 
licensed  attorneys  may  provide  the 
services  mentioned  by  the  commenters, 
most  likely  at  a  lower  cost. 

Use  of  SHP  Funds 

Eligible  Activities/Projects:  §  583.1 

The  interim  rule  provides  in  §  583.1 
that  supportive  housing  funds  may  be 
used  for  (1)  Transitional  housing  to 
facilitate  the  movement  of  homeless 
individuals  and  families  to  permanent 
housing;  (2)  permanent  housing  that 
provides  long-term  housing  for 
homeless  persons  with  disabilities;  (3) 
housing  that  is,  or  is  part  of,  a 
particularly  innovative  project  for,  or 
alternative  methods  of,  meeting  the 
immediate  and  long-term  needs  of 
homeless  persons;  or  (4)  supportive 
services  for  homeless  persons  not 
provided  in  conjunction  with 
supportive  housing. 

Two  commenters  objected  to 
restricting  permanent  housing  projects 
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demonstrates  that  local  market 
conditions  dictate  the  development  of  a 
large  project  and  such  development  will 
achieve  the  neighborhood  integration 
objectives  of  the  program  within  the 
context  of  the  affected  community. 

One  commenter  objected  to  the 
requirement,  in  the  definition  of 
permanent  housing  for  homeless 
persons  with  disabilities,  that  an 
applicant  must  demonstrate  that  local 
market  conditions  justify  the 
development  of  a  permanent  supportive 
housing  project  for  more  than  16 
persons.  This  requirement  is  imposed 
by  section  424(c)(1)  of  the  McKinney 
Act,  which  requires  that  an  applicant 
provide  a  "justification"  for  a 
permanent  supportive  housing  project 
with  more  than  16  persons. 

Supportive  Services 

Several  commenters  recommended 
that  the  definition  of  supportive  services 
be  expanded  to  include  providing  legal 
assistance  to  obtain  permanent  housing, 
housing  subsidies,  and  other 
entitlements  such  as  income  support, 
food  and  medical  assistance.  The 
Department  does  not  believe  that  the 
current  definition  of  supportive  services 
excludes  legal  assistance  to  obtain 
permanent  housing,  housing  subsidies 
and  other  entitlements.  Not  every 
eligible  supportive  service  is  listed  in; 
the  definition.  However,  for  J 

clarification,  the  regulatory  definition 
has  been  expaihded  to  specifically  state 
that  supportive  services  include  "but 
are  not  limited  to"  the  services  listed. 
Grantees  and  participants  are  reminded 
that  most  homeless  persons  qualify  for 
free  legal  assistance  and  that,  except  for 
filing  lawsuits,  persons  other  than 
licensed  attorneys  may  provide  the 
services  mentioned  by  the  commenters, 
most  likely  at  a  lower  cost. 

Use  of  SHP  Funds 

Eligible  Activities/Projects:  §  583.1 

The  interim  rule  provides  in  §  583.1 
that  supportive  housing  funds  may  be 
used  for  (1)  Transitional  housing  to 
facilitate  the  movement  of  homeless 
individuals  and  families  to  permanent 
housing;  (2)  permanent  housing  that 
provides  long-term  housing  for  ] 

homeless  persons  with  disabilities;  (3) 
housing  that  is,  or  is  part  of,  a 
particularly  innovative  project  for,  or 
alternative  methods  of,  meeting  the 
immediate  and  long-term  needs  of 
homeless  persons;  or  (4)  supportive 
services  for  homeless  persons  not 
provided  in  conjimction  with 
supportive  housing. 

Two  commenters  objected  to 
restricting  permanent  housing  projects 


imder  the  Supportive  Housing  Program 
to  disabled  homeless  persons.  While 
section  424(a)  of  the  McKinney  Act 
restricts  projects  under  the  permanent 
housing  component  to  homeless  persons 
with  disabihties,  the  Department  does 
have  the  authority  to  make  SHP  funds 
available  for  permanent  housing 
projects  for  other  homeless  persons 
under  the  innovative  component. 

One  commenter  objected  to  the  use  of 
SHP  funds  to  provide  services  for 
homeless  persons  unrelated  to  housing. 
Because  section  425  of  the  McKinney 
Act  authorizes  the  provision  of 
supportive  services  for  homeless 
persons  not  provided  in  conjunction 
with  supportive  housing,  and  section 
429  of  the  McKinney  Act  requires  that 
at  least  10%  of  appropriations  be 
allocated  for  providing  supportive 
services  not  provided  in  conjunction 
with  supportive  housing,  the  rule 
remains  unchanged  in  this  regard. 

One  commenter  suggested  that  HUD 
expand  the  rule  to  include  new 
construction  of  supportive  service 
facilities.  Because  new  construction  of 
supportive  service  facilities  is  not  an 
eligible  activity  under  §  423(a)(2)  of  the 
McKinney  Act,  the  Department  does  not 
have  the  authority  to  expand  the  rule  in 
this  respect. 

-  Improving  Existing  Facilities:  §  583. 1J)0 

One  commenter  suggested  that  HUD 
allow  SHP  funds  to  be  used  to 
rehabilitate  projects  to  preserve  and 
bring  existing  housing  stock  up  to  code. 
Another  commenter  argued  that 
recipients  should  be  allowed  to  use  SHP 
funds  to  improve  existing  transitional 
housing  facihties,  or  to  complete 
projects  in  progress. 

Currently,  SHP  funds  may  be  used  to 
expand  existing  fecilities  in  order  to 
increase  the  number  of  homeless 
persons  served  and  to  provide 
additional  supportive  services.  The 
Department  agrees  that  existing  facihties 
may  also  be  improved  to  the  extent  that 
such  improvements  are  needed  for 
public  health  and  safety,  and  has 
modified  §  583.100  to  reflect  this. 
Finally,  with  regard  to  the  use  of  SHP 
funds  for  completion  of  projects  in 
process,  HUD  does  not  believe  that  it  is 
necessary  to  broaden  the  use  of  SHP 
funds  to  cover  completion  of  projects  in 
progress  since  presimiably  projects  in 
progress  are  already  funded  through 
completion. 

Property  Damages:  §583.11 5(b)(2) 

One  commenter  felt  that  grant  funds 
should  be  available  to  pay  for  property 
damages  caused  by  a  program 
participant.  The  Department  agrees,  and 
has  added  as  an  eligible  leasing  cost  the 


use  of  up  to  one  month's  rent  to  pay  a 
landlord  who  is  not  the  recipient  for  any 
damage  to  housing  due  to  the  action  of 
a  homeless  participant. 

Grants  for  Supportive  Services  Costs: 
§583.120 

One  commenter  objected  to  the 
limitation  of  six  months  for  providing 
supportive  services  after  a  homeless 
person  leaves  a  transitional  housing 
project,  and  recommended  that 
recipients  provide  supportive  services 
following  placement  in  permanent 
housing  for  up  to  12  months.  The 
Department  believes  that  providing 
supportive  services  beyond  six  months 
following  placement  in  permanent 
housing  expands  the  definition  of 
transitional  housing  beyond  what  the 
statute  envisions.  SHP  funds  can  be 
used  for  permanent  housing  resources 
for  homeless  persons  with  disabilities. 

Grants  for  Operatiiig  Costs:  §583.125 

One  commenter  suggested  that 
maintenance  reserve  be  included  as  an 
operating  cost.  HUD  does  not  believe 
that  it  is  necessary  to  include 
maintenance  reserve  as  an  operating 
cost.  Because  of  recent  changes  in  the 
homeless  programs'  financial  system, 
recipients  do  not  lose  unexpended 
operating  funds  at  the  end  of  each  year; 
they  are  carried  over  to  the  next 
operating  year.  Since  the  operating 
budget  may  include  a  repair  and 
maintenance  line  item,  it  is  no  longer 
necessary  to  set  up  a  separate  reserve 
account  to  ensure  that  hinds  are 
available  each  year;  the  balance  of  repair 
and  maintenance  grant  funds  will  carry 
over. 

Commitment  of  Grant  Amounts  for 
Leasing,  Supportive  Services,  and 
Operating  Costs:  §  583.130 

One  commenter  questioned  whether 
the  reference  in  §  583.130  to  HUD's 
obligation  of  funds  for  a  period  "not  to 
exceed  five  operating  years"  meant  that 
grants  for  supportive  services  will  be 
available  for  up  to  five  years.  The 
Department  agrees  that  this  point 
requires  clarification,  and  has  modified 
§  583.120  to  show  that  grants  for 
supportive  services  will  also  be 
available  for  up  to  five  years. 

Administrative  Costs:  §583.135 

Several  commenters  objected  to  the 
limitation  of  5%  for  administrative 
expenses,  and  suggested  that  the 
Department  increase  the  cap  on 
administrative  expenses  to  between  7% 
and  10%.  Because  section  426(i)  of  the 
McKinney  Act  establishes  a  5%  cap  on 
administrative  expenses,  the 
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Department  does  nbt  have  the  authority 
to  increase  the  cap, 

Limitations  on  Use  of  Assistance: 
§583.150 

Several  commeni  ers  objected  to  the 


prohibition  against 


using  SHP  funding 


in  structures  assistc  d  under  other 
Federal  programs:  This  provision  has 
been  frequently  misinterpreted  due,  in 
part,  to  its  comple)^  language  and,  in 
part,  to  a  more  stringent  provision 
contained  in  the  proposed  rule 
published  on  January  6,  1992  for  the 
Supportive  HousinR  Demonstration 
Program.  The  restriction  in  the  first 
interim  rule  prohibited  using  SHP  funds 
to  assist  a  structurei  that  has  been 
assisted  with  other  Federal  funds.  The 
first  interim  rule  di  d  not  prohibit  using 
SHP  funds  to  assist  residents  of  a 
structure,  where  ei  her  the  structure  or 
the  residents  have  I  leen  assisted  with 
other  Federal  fundi .  For  example, 
applicants  could  pi  ovide  supportive 
services  funded  by  SHP  to  such 
residents.  Another  :ommenter  felt  that 
SHP  funds  should  1  te  allowed  to  be  u.sed 
for  units  in  any  stn  cture  receiving 
Federal  assistance,  except  directly  to 
units  receiving  HU  )  rental  assistance. 
Again,  the  first  intg  rim  rule  did  not 
prevent  SHP  funds  from  as.'^isting  a  pro 
rata  share  of  the  un  its.  That  is,  if  only 
a  portion  of  a  strud  ure's  units  have 
been  assisted  with  ■'ederal  funds,  the 
unassisted  units  co  ild  be  assisted  with 
SHP  funds. 

Nevertheless,  HI.  D  believes  that  this 
provision  is  counte  -productive  with 
regard  to  encouragi  ig  the  development 
of  permanent  afforc  able  housing.  This  is 
particularly  true  gi'  en  the  limited  rent- 
paying  ability  of  he  meless  participants 
and  the  likelihood  hat  recipients  will 
need  other  resourc*  s  to  meet  operating 
costs.  The  .section  f  as  been  deleted  from 
the  rule. 

Predevelopnient  Cc  sts 

One  commenter !  uggested  that  HUD 


allow  SHP  grants  tc 


be  used  for  certain 


predevelopment  co  its  incurred  prior  to 
award  of  HUD  func  ing.  HUD  does  not 
agree.  It  has  been  along-standing 
practice  not  to  reimburse  for  costs  such 
as  those  incurred  td  determine  project 
feasibility,  options  |o  secure  site  control, 
and  other  costs  associated  with 
preparing  an  applidation. 

Program  Requirements 

Grants  for  Acquisition  and 
Pehabilitation;  New  Construction 

Several  commenters  obiected  to  the 
development  cost  caps  for  acquisition 
and  rehabilitation  and  new  construction 
in  §§58.3.10.')  and  SBS.lia  Because 


section  423(a)  of  the  McKinney  Ac1 
establishes  development  cost  caps  for 
acquisition  and  rehabilitation,  and  new 
construction,  HUD  does  not  have  the 
authority  to  eliminate  or  raise  the 
development  cost  caps. 

Matching  Requirements:  §583.145 

Several  commenters  suggested  that 
HUD  reduce  the  matching  requirement 
of  §  583.145  from  a  100%  match,  and 
permit  the  use  of  non-cash  resources  for 
matching.  Because  section  426(e)  of  the 
McKinney  Act  requires  a  1 00%  cash 
match  of  any  grant  for  acquisition, 
rehabilitation  or  new  construction 
under  the  Supportive  Housing  Program, 
the  rule  remains  unchanged  in  this 
regard. 

Sharing  of  Supportive  Service  Costs 

One  commenter  suggested  that  HUD 
require  a  25%  share  of  supportive 
service  costs  of  sponsors  for  each  year 
of  the  grant.  Since  section  423(a)(5)  of 
the  McKinney  Act  authorizes  HUD  to 
pay  100%  of  the  cost  of  supportive 
services  the  rule  remains  unchanged  in 
this  regard. 

Habitability  Standards:  §  583.300(b) 

Several  commenters  recommended 
that  HUD  modify  the  habitability 
standards  in  §  583.300(b)  with  respect  to 
space  and  security,  and  interior  air 
quality.  Several  commenters 
recommended  that  the  regulations 
specifically  prohibit  funding  projects  for 
congregate  temporary  shelters.  A  few 
commenters  suggested  that  each 
resident  should  be  guaranteed  private 
living  space  with  a  lock  on  the  door. 
One  commenter  felt  that  HUD  should 
require  that  bedroom  sizes  in  supportive 
housing  projects  conform  with  other 
federal  housing  programs,  and  that 
families  have  private  food  storage  and 
preparation  facilities.  With  respect  to 
Interior  air  quality,  one  commenter' 
suggested  more  detailed  regulatory 
requirements,  including  a  requirement 
which  assures  that  building  ventilation 
is  sufficient  to  reduce  the  risk  of 
transmission  of  airborne  illnesses. 

While  there  are  many  ways  in  which 
the  standards  could  be  expanded  to 
address  more  specific  issues,  the 
Department  believes  that  the  standards 
as  set  forth  in  §  583.300(b),  together 
with  applicable  local  health  and  safety 
standards,  adequately  address 
habitability. 

Ongoing  Assessment  of  Supportive 
Services:  §  583. 300ld) 

Several  commenters  recommended 
that  HUD  modify  §  583.300(d)  to  require 
that  if  a  recipient  determines  that  a 
participant  needs  a  particular  service 


which  is  not  provided  by  the  recipient, 
the  recipient  must  either  provide  the 
service,  contract  out  the  needed  service, 
or  refer  the  participant  to  another 
agency.  The  Department  believes  that  a 
regulatory  provision  requiring  the 
recipient  to  provide  supportive  services 
for  any  identified  need  of  a  participant 
would  unreasonably  burden  recipients. 
However,  the  Department  expects  that 
recipients  who  are  unable  to  provide 
needed  services  will  coordinate  with 
other  providers  to  assure  their 
availability,  to  the  extent  practicable. 

Residential  Supervision:  §  583.300le} 

Several  commenters  objected  to  the 
residential  supervision  requirement  for 
scattered  site  projects.  The  Department 
agrees  that  in  some  situations 
residential  supervision  may  not  be 
necessar}',  and  that  recipients  should 
moke  the  determination  whether 
residential  supervision  is  appropriate. 
Section  583.300(e)  has  been  modified  to 
reflect  this. 

Participation  of  Homeless  Persons:  ■ 
§5a3.300(f) 

Section  583.300(f)  requires  that  at 
least  one  homeless  [lerson  or  formerly 
homeless  person  participate  on  the 
board  of  directors  or  an  equivalent 
pohcymaking  entity  of  the  Supportive 
Housing  project.  This  requirement  is 
waived  if  an  applicant  is  unable  to  meet 
it  and  presents  a  plan,  for  HUD 
approval,  to  otherwise  consult  with 
homeless  or  formerly  homeless  persons 
in  considering  and  making  such  polities. 
and  decisions.  One  commenter 
suggested  that  a  waiver  to  §  583.300(f) 
be  granted  only  where  clear  evidence 
exists  that  homeless  persons  are  being 
involved  in  the  decision-making  process 
in  meaningful  ways.  HUD  has  not 
received  any  requests  for  a  waiver  of 
§  583.300(f)  and  would  not  grant  one 
except  where  clearly  warranted.  As  with 
any  other  regulatory  requirement, 
grantees  who  do  not  meet  the  provisions 
of  the  rule  are  subject  to  the  normal 
sanctions  of  the  program. 

One  commenter  asked  to  what  extent 
should  homeless  persons  be  involved  in 
the  supportive  housing  facility.  As 
indicated  in  the  statute,  homeless 
persons  should  be  involved  in 
supportive  housing  activities  to  the 
maximum  extent  practicable. 

Confidentiality:  §  583.300(h) 

Two  commenters  feh  that  §  583.300(h) 
should  be  expanded  to  ensure  that  all 
sensitive  participant  information  is 
confidential.  The  Department  believes 
that  the  current  regulations  adequately 
address  the  issue  of  confidentiality,  and 
Is  not  aware  of  any  problems  involving 


the  disclosure  of  confidential 
information  concerning  homeless 
individuals.  If  in  the  future  problems 
arise,  the  Department  will  revisit  this 
issue  at  that  time. 

Termination  of  Housing  Assistance: 
§583.300(il 

Several  commenters  were  concerned 
that  §  583.300(i)  did  not  provide 
adequate  due  process  protections  prior 
to  termination  of  housing  assistance, 
and  argued  that  participants  should  be 
treated  as  tenants  for  purposes  of  due 
process  prior  to  eviction.  Several 
commenters  suggested  that  the 
Department  make  clear  that  the 
regulations  not  preempt  any  state  or 
local  law  which  guarantees  greater 
protections  during  the  termination 
process.  Two  commenters  felt  that  the 
regulations  should  be  more  explicit  as  to 
the  procedures  required  prior  to 
termination  of  housing  assistance,  and 
notify  homeless  participants  of  their 
rights  prior  to  termination.  One 
commenter  also  felt  that  HUD  should 
carefully  monitor  a  recipient's 
adherence  to  due  process  requirements. 
Two  commenters  argued  that  a  violation 
of  program  requirements  should  not 
serve  as  basis  for  termination  of  housing 
assistance  to  residents. 

Section  583.300(1)  requires  that  a 
recipient  provide  a  formal  process  to  a 
homeless  participant  that  recognizes  the 
homeless  participant's  right  to  due 
process,  prior  to  termination  of  a 
homeless  participant's  housing 
assistance.  Currently,  the  regulations 
require,  at  a  minimum,  that  recipients 
must  provide:  (1)  Written  notice  to  the 
participant  which  contains  a  clear 
statement  of  the  reasons  for  termination; 
(2)  a  review  of  the  decision,  in  which 
the  participant  is  given  the  opportunity 
to  present  written  or  oral  objections  to 
a  person  other  than  the  person  (or 
subordinate  of  such  person)  who  made 
or  approved  the  termination  decision; 
and  (3)  prompt  written  notice  of  the 
final  decision  to  the  participant.  The 
Department  believes  that  the  current 
regulations  adequately  protect  a 
homeless  person's  due  process  rights. 
With  regard  to  the  preemption  concern, 
the  Department  cannot  affirm  that  the 
regulations  do  not  preempt  any  state  or 
local  law.  The  Transitional  Housing 
component  with  its  24-month  limitation 
preempts  such  laws.  | 

Finally,  the  issue  of  whether  a 
violation  of  the  SHP  rules  is  a  basis  for 
termination  of  housing  assistance  has 
been  subject  to  considerable  debate 
within  the  Department.  Section  426(i)  of 
the  McKinney  Act  allows  a  recipient  to 
terminate  assistance  if  aliomeless 
participant  violates  program 
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the  disclosure  of  confidential 
information  concerning  homeless 
individuals.  If  in  the  future  problems 
arise,  the  Department  will  revisit  this 
issue  at  that  time. 

Termination  of  Housing  Assistance: 
§583.300(i) 

Several  commenters  were  concerned 
that  §  583.300(1)  did  not  provide 
adequate  due  process  protections  prior 
to  termination  of  housing  assistance, 
and  argued  that  participants  should  be 
treated  as  tenants  for  purposes  of  due 
process  prior  to  eviction.  Several 
commenters  suggested  that  the 
Department  make  clear  that  the 
regulations  not  preempt  any  state  or 
local  law  which  guarantees  greater 
protections  during  the  termination 
process.  Two  commenters  felt  that  the 
regulations  should  be  more  explicit  as  to 
the  procedures  required  prior  to 
termination  of  housing  assistance,  and 
"  notify  homeless  participants  of  their 
rights  prior  to  termination.  One 
commenter  also  felt  that  HUD  should 
carefully  monitor  a  recipient's 
adherence  to  due  process  requirements. 
Two  commenters  argued  that  a  violation 
of  program  requirements  should  not 
serve  as  basis  for  termination  of  housing 
assistance  to  residents. 

Section  583.300(i)  requires  that  a 
recipient  provide  a  formal  process  to  a 
homeless  participant  that  recognizes  the 
homeless  participant's  right  to  due 
process,  prior  to  termination  of  a 
homeless  participant's  housing 
assistance.  Currently,  the  regulations 
require,  at  a  minimum,  that  recipients 
must  provide:  (1)  Written  notice  to  the 
participant  which  contains  a  clear 
statement  of  the  reasons  for  termination; 
(2)  a  review  of  the  decision,  in  which 
the  participant  is  given  the  opportunity 
to  present  written  or  oral  objections  to 
a  person  other  than  the  person  (or 
subordinate  of  such  person)  who  made 
or  approved  the  termination  decision; 
and  (3)  prompt  written  notice  of  the 
final  decision  to  the  participant.  The 
Department  believes  that  the  current 
regulations  adequately  protect  a 
homeless  person's  due  process  rights. 
With  regard  to  the  preemption  concern, 
the  Department  cannot  affirm  that  the 
regulations  do  not  preempt  any  state  or 
local  law.  The  Transitional  Housing 
component  with  its  24-month  limitation 
preempts  such  laws.  | 

Finally,  the  issue  of  whether  a 
violation  of  the  SHP  rules  is  a  basis  for 
termination  of  housing  assistance  has 
been  subject  to  considerable  debate 
within  the  Department.  Section  426(i)  of 
the  McKinney  Act  allows  a  recipient  to 
terminate  assistance  if  aliomeless 
participant  violates  program 


requirements.  Section  583.300(1)  allows 
a  recipient  to  determine  which  program 
violations  will  result  in  a  termination  of 
housing  assistance;  however,  section 
583.300(i)  also  provides  that  recipients 
should  only  terminate  assistance  in  the 
most  severe  cases.  At  this  time,  the 
Department  believes  that  recipients 
should  continue  to  have  the  discretion 
and  flexibility  to  determine  which 
program  violations  serve  as  the  basis  of 
termination  of  assistance. 

.  Term  of  Commitment;  Repayment  of 
Grants:  Prevention  of  Undue  Benefits: 
§583.305 

One  commenter  objected  to  the 
conversion  of  a  project  which  is  no 
longer  needed  for  supportive  housing  to 
one  that  serves  low  income  persons, 
arguing  that  if  a  project  is  no  longer 
needed  for  supportive  housing  then  the 
project  should  be  approved  only  for  use 
for  the  very  low  income,  rather  than  just 
for  low  income  persons.  Section 
423(b)(3)  of  the  McKinney  Act 
authorizes  the  conversion  of  a  project 
which  is  no  longer  needed  for 
supportive  housing  to  a  project  for  low 
income  persons.  As  such,  the 
Department  does  not  have  the  authority 
to  limit  conversion  of  SHP  projects  to 
serve  only  very  low  income  persons, 
rather  than  just  low  income  persons. 

One  commenter  objected  to  the 
requirement  that  grantees  operate  for  at 
least  20  years  a  project  which  was 
acquired,  rehabilitated  or  constructed 
under  the  SHP  unless  HUD  also 
provides  operating  and  supportive 
service  funding  for  20  years.  Section 
423(b)(1)  of  the  McKinney  Act  requires 
that  projects  which  were  acquired, 
rehabilitated  or  constructed  under  the 
SHP  be  operated  by  grantees  for  the 
purpose  specified  in  the  application  for 
at  least  20  years. 

Application  Process/Selection  Criteria 

Rating  Criteria:  §  583.215 

Several  commenters  recommended 
that  the  Department  modify  the  rating 
criteria  in  §  583.215  to  specifically 
include:  (a)  Participation  of  homeless 
and  formerly  homeless;  (b)  provision  of 
employment  opportunities  for  homeless 
in  the  project,  (c)  due  process 
protections  to  be  adopted  for  a 
particular  project;  (d)  proven 
effectiveness  of  an  applicant;  or  (e)  site 
control  by  the  applicant.  One 
commenter  objected  to  targeting  the 
"hardest  to  serve"  homeless  as  a  rating 
criterion,  arguing  that  it  was  too 
restrictive.  One  commenter  objected  to 
the  use  of  innovation  as  a  rating 
criterion.  Two  commenters 
recommended  that  the  determination  of 


"hardest  to  serve"  be  made  on  the  local 
level.  One  commenter  felt  that  the 
current  rating  criteria  will  discriminate 
against  rural  and  suburban  communities 
with  few  or  no  shelters  and  with  a 
homeless  population  which  is  living 
with  hiends  and  family. 

Section  426(b)  of  the  McKinney  Act 
requires  that  the  rating  criteria  include: 
(1)  Ability  of  the  applicant  to  develop 
and  operate  a  project;  (2)  innovative 
quality  of  the  proposal  in  providing  a 
project;  (3)  need  for  the  type  of  project 
proposed  by  the  appUcant  in  the  area  to 
be  served;  (4)  extent  to  which  the 
amount  of  assistance  to  be  provided 
under  this  part  will  be  supplemented 
with  resources  from  other  public  and 
private  sources;  (5)  cost  effectiveness  of 
the  proposed  project;  and  (6)  extent  to 
which  the  applicant  has  demonstrated 
coordination  with  other  Federal,  State, 
local,  private  and  other  entities  serving 
homeless  persons  in  the  planning  and 
operation  of  the  project,  to  the  extent 
practicable. 

Section  426(b)(7)  also  authorizes  the 
Secretary  to  add  additional  criteria,  if 
appropriate,  to  carry  out  the  SHP  in  an 
effective  and  efficient  manner.  In 
accordance  with  §  426(b)(7).  the  first 
interim  rule  added  two  additional  rating 
criteria:  (7)  extent  to  which  the  project 
targets  homeless  persons  living  in 
emergency  shelters  or  in  places  not 
designed  far.  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings;  and  f8)  quality  of  the 
project.  Earlier  this  year,  the  Department 
published  a  second  interim  rule  for  SHP 
in  which  the  rating  criteria  were  revised 
to  reflect  the  statutory  flexibility 
allowed.  Accordingly,  the  first  interim 
rule  was  modified  by  deleting  the  rating 
criteria  that  do  not  appear  in  the  statute 
(i.e..  criterion  7  (extent  of  targeting)  and 
criterion  8  (quaUty  of  a  project)),  and 
including  the  statutory  language  that 
allows  such  other  rating  factors  as  the 
Department  determines  to  be 
appropriate.  Any  additional  rating 
criteria  will  now  appear  in  the  annual 
notice  of  funds  availability  (NOFA)  and 
may  be  adjusted  fiom  year  to  year  based 
upon  experience. 

Selecting  Applicants:  §  583.220 

One  commenter  recommended  that 
HUD  modify  §  583.220(c)  so  that  in  the 
event  of  a  tie  between  applicants  HUD 
would  use  two  rating  criteria,  rather 
than  one,  to  break  the  tie.  This 
commenter  also  suggested  that  the 
Department  use  the  rating^criteria  in 
583.215(b)(6)  ("extent  to  which  the 
applicant  has  demonstrated  ^ 

coordination  with  other  Federal,  State, 
local,  private  and  other  entities  serving 
homeless  persons  in  the  planning  and 
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operation  of  the  prt)|ect")  and 
§  583.215(b)(8)  ("q^lity  of  the  project") 
to  break  a  tie,  rather  than  the  rating 
criterion  in  §583.2^1 5(b)(3)  ("need  for 
the  type  of  project  proposed  by  the 
applicant  in  the  aria  to  be  served"). 

The  second  inteiiim  rule  made  this  an 
issue  to  be  covered  in  the  annua]  NOFA 
rather  than  in  the  i  egulations.  Moreover, 
based  upon  HUD's  experience  in  similar 
programs  and  the  prede<:essor  programs 
to  the  SHP,  the  Department  does  not 
beUeve  that  the  us4  of  one  factor  as  a  tie 
breaicer  is  probiem;  itic.  (The  Department 
has  never  had  a  tie  among  applicants  at 
the  funding  line  in  the  SHP  program  or 
predecessor  programs.) 

Competitive  Distril  ution  of  SHP  Funds 

One  commenter  ibjected  to  the 
competitive  procesp  for  selecting 
redpjents,  and  suggested  that  SHP 
funds  be  distribut^  to  localities  on  a 
needs  basis  instead.  Section  426(b)  of 
the  McKinney  Act  requires  that  the 
Secretary  select  applicants  through  a 
national  competition  based  upon 
statutory  selection  [Titeria,  and  other 
selection  criteria  e<  tablished  by  the 
Secretary. 

Miscelianeous  Conimenis 

Renewal  Grants 

One  commenter  ob}e«:fed  to  the  use  of 
October  28, 1992  in  §  583.235(a)  as  an 
arbitrary  cutoff  dati  for  renewal  of 
grants  on  a  nonconipetitive  basis.  The 
Department  selectep  October  28, 1992  as 
the  cutoff  date  because  that  is  the  date 
of  enactment  of  the  1992  HCD  Act.  No 
grantee  has  been  e:)(  eluded  from 
renewing  a  grant  in  a  predecessor 
program  as  a  result  of  the  October  28, 
1992  cutoff  date. 

One  commenter  i  uggested  that  HUD 
allow  grantees  whc  are  recipients  of 
multiple  grants  to  c  ombine  these  grants 
into  one  at  the  arnii  lal  renewal  date  of 
any  grant  to  provid  >  administrative  cast 
savings  to  HUD  an<  the  grantee.  The 
Department  agrees  hat  there  may  be 
situations  where  it  s  cost  effective  to 
combine  grants  for  -enewal  purposes. 
However,  this  may  »  done  only  on  a 
case  by  case  basis,  i  ind  will  not  be 
addressed  in  the  pr  igram  regulatioas. 

Technical  Assistan  :e:  §  583. 1 40 

One  commenter  <  uggested  that  HUD 
provide  technical  a  distance  to  help 
nonprofit  providers  build  the  capacity 
to  successfully  dev(>lop  facilities  and 
programs.  Another  commenter 
recommended  that  rlUD  provide 
technical  assistana  to  service  providers 
onfUr-ays  to  minimis  e  risk  of 
transmission  of  infectious  diseases. 

The  first  suggestion,  since  it  appears 
to  be  for  supportive  housing  projects. 


would  be  an  eligible  use  of  technical 
assistance  funds  under  the  regulations. 
The  second  suggestion  would  be  an 
eligible  use  of  technical  assistance  funds 
under  the  regulations,  if  done  in 
conjunction  with  supportive  housing 
projects. 

Because  the  Rrst  interim  rule  was 
ambiguous  as  to  whether  HUD  staff 
could  provide  technical  assistance,  the 
rule  has  been  revised  to  make  clear  that 
HUD  staff  may  do  so.  Technical 
assistance  for  supportive  housing 
activities  can  of^en  be  provided  most 
effectively  by  HUD  staff. 

The  rule  has  also  been  revised  to 
delete  the  two  percent  provision  and  to 
clarify  the  purpose  of  the  technical 
assistance.  While  HUD  anticipates 
reserving  no  more  than  two  percent 
annually,  the  provision  now  enables 
HUD  to  spend  more  than  that  percent  as 
necessary  to  improve  the  capacity  of 
homeless  providers  and  achieve  th^ 
purpose  of  the  program. 

Resident  Rent:  §583.315 

Two  commenters  suggested  that 
§  583.315(b),  which  addresses  the  use  of 
rent,  prohibit  rent  which  is  set  aside  for 
the  participant's  use  in  moving  to 
permanent  housing  from  counting  as 
available  income  for  public  assistance 
programs.  The  Department  does  not 
have  the  authority  in  this  program  to 
exclude  rent  which  is  set  aside  for  a 
participant's  use  in  moving  to 
permanent  housing  from  counting  as 
available  income  for  public  assistance 
programs.  However,  the  Department  is 
discussing  this  issue  with  the 
Department  of  Health  and  Human 
Services. 

Waiting  Lists 

One  commenter  recommended  that 
the  final  rule  address  a  housing 
authority's  use  of  waiting  lists  for  the 
SHP.  The  Department  does  not  believe 
that  a  housing  authority's  waiting  list 
should  necessarily  be  used  to  fill  spaces 
in  a  supportive  housing  project. 
Homeless  persons  are  often  transient, 
and  the  Department  does  not  believe 
that  the  use  of  a  waiting  list  is  the  most 
effective  way  of  identifying  homeless 
persons.  ** 

Advertising  SHP  Projects 

Several  commenters  felt  that  HUD 
should  add  a  detailed  regulatory 
provision  for  advertising  the  availability 
of  supportive  housing  projects.  Some  of 
the  suggestions  included  requiring 
recipients  to  post  notices  throughout  the 
community,  and  send  written  notice  to 
those  on  waiting  lists  witli  a  federal 
preference  based  on  homelessness.  One 
commenter  felt  that  a  more  detailed 


regulatory  provision  is  necessary  to 
assure  that  supportive  housing  projects 
are  filled  in  accordance  with  fair 
housing  requirements.  HUD  believes  the 
current  regulatory  provisions  are 
adequate  with  regard  to  fair  housing 
requirements  and  advertising.  The 
language  in  section  583.325  (b)  and  (c) 
addresses  these  issues  specifically.  The 
regulation  states  that  use  of  assistance 
under  this  program  must  comply  with 
the  requirements  of  the  Fair  Housing 
Act  and  title  VI  of  the  Civil  Rights  Act 
of  1964,  and  that  applicants  must  ensure 
that  homeless  persons  can  obtain 
information  concerning  the  availability 
of  supportive  housing.  Compliance  with 
these  requirernents  is  a  matter  which  is 
subject  to  monitoring  by  HUD. 

Serving  Community  Residents 

One  commenter  suggested  that  the 
SHP  be  more  flexible  and  permit 
nonprofit  agencies  to  serve  community 
residents  in  addition  to  families  or 
individuals  residing  in  their  facilities. 
Section  424  of  the  McKinney  Act 
authorizes  supportive  services  for  ' 
homeless  persons.  The  Department  does 
not  have  the  authority  to  permit 
nonproHt  agencies  to  provide 
supportive  services  to  community 
residents  who  are  not  homeless. 

Technical  Corrections 

Commitment  of  Gmnt  Amounts  for 
Leasing:  Supportive  Services,  and 
Operating  Costs:  §  583. 130 

This  section  is  amended  to  clarify  that 
HUD  will  obligate  funds  upon  execution 
of  a  grant  agreement,  rather  than  upon 
approval  of  an  application  for 
assistance,  as  stated  in  the  first  interim 
rule.  This  section  was  in  conflict  with 
§  583.410,  which  states  that  funds  are 
obligated  when  HUD  and  the  applicant 
execute  a  grant  agreement. 

Limitations  on  Use  of  Assistance:  . 
§583.150 

The  Department  has  added 
§  583.150(c),  Participant  control  nf  site, 
to  clarify  that  certain  uses  of  SHP  funds 
are  not  practicable  where  a  homeless 
family  or  individual  will  eventually 
own  or  control  the  site.  Applicants 
requesting  acquisition,  rehabilitation,  or 
new  construction  funds  must  certify 
that  the  site  will  be  used  for  homeless 
persons  for  not  less  than  20  years.  As  a 
practical  matter,  no  applicant  will  be 
able  to  make  this  certification  where  the 
participant  will  eventually  control  the 
site.  Therefore,  this  section  precludes 
applicants  from  requesting  acquisition, 
rehabilitation,  or  new  construction 
funds  under  such  circumstances. 


Federal  Register  /  Vol.  59, 

Displacement,  Relocation,  and 
Acquisition:  §583310 

The  Department  is  making  three    i 
changes  to  this  section.  At  section 
583.3 tO(f)  the  rule  is  clarified  regarding 
the  definition  of  "displaced  person" 
when  site  changes  occur.  Tfle  rule  states 
that  one  of  tiie  determining  factors  is  the 
date  theiecipient  submits  a  request  for 
an  application  «nendnjenl  to  HUD. 

At  section  583.310(g)  the  term       I 
"selection  of  the  project  site,  if  later'''  is 
deleted  because  it  is  unnecessary. 
Formerly  the  sentence  indicated  that  the 
term  initiation  of  negotiations  occurred 
at  the  time  of  execution  of  grant 
agreement  or  at  ppoject  selection,  if  ' 
later.  However,  site  control  must  be 
obtained  before  grant  agreement 
execution  and,  therefore,  could  not 
occur  at  a  later  tiaae.  ^ 

A  definition  of  "project"  consistent 
with  the  use  of  the  term  under  the 
Uniform  Relocation  Act  is^dded  at 
section  583.310(h).. 

Resident  Rent:  §563.31 5 

This  section  is  amended  to  include 
the  age  of  family  members  in  the 
calculation  of  resident  rent  in 
§  583.315(aMl).  This  was  inadvertently . 
left  out  of  the  interim  rule. 

IV.  Other  Matters 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  on  the  Interim  Rule  in  accordance 
with  HUD  regulations  in  24  CFR  Part  50 
which  implements  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969.  42  U.SU:.  4332.  That  Finding  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street  SW, 
Washington,  DC  20410.  Since  the  . 
envirotunental  provisions  of  this  Final 
Rule  are  unchanged  from  those 
published  in  the  Interim  Rule,  the 
original  Finding  of  No  Significant 
Impact  is  still  valid. 

B.  Executive  Order  12612,  Federalism 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612.  Federalism,  that  the  provisions 
in  the  rule  requiring  applicants  to 
assume  the  responsibilities  for 
environmental  review,  decisionmaking, 
and  action  under  NEPA  and  other 
environmental  authorities  have         ' 
Federalism  implications.  While  the 
assignment  of  these  responsibilities 
under  section  104(g)  of  the  Housing  and 
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DisplacemelH,  Relocation,  and         i 
Acquisition:  §583310 

The  Department  is  making  three 
changes  to  this  section.  At  section 
583.310(f)  ttie  ruie  is  clarified  regarding 
the  definition  of  "displaced  person" 
when  site  changes  occur.  Tfte  rule  states 
that  oneof  tiie  deftennining  factors  is  the 
date  the  Tecipient  submits  a  request  for 
an  application  amendment  to  HUD. 

At  section  5«3  J10(g)  the  term 
"selection  of  the  project  site,  if  later*  is 
deleted  because  it  is  unnecessary. 
Formerly  the  sentence  indicated  that  the 
term  initiation  of  negotiations  occurred 
at  the  time  of  execution  of  grant 
agreement  or  at  project  selection,  if 
later.  However,  site  control  must  be 
obtained  before  grant  agreement 
execution  and,  therefore,  could  not 
occur  at  a  later  time. 

A  definition  of  "project"  consistent 
with  the  use  of  the  term  under  the 
Uniform  Relocation  Act  is^dded  at 
section  583.310(h).. 

Resideat  Bent:  §583.31 5 

This  section  is  amended  to  include 
the  age  of  family  members  in  the 
calculation  of  resident  rent  in 
§  583^15(a)(l).  This  was  inadvertently . 
left  out  of  the  interim  rule. 

IV.  Other  Mattecs 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  on  the  Interim  Rule  in  accordance 
with  HUD  regulations  in  24  CFR  Part  50 
which  implements  Section  1{)2(2)(C)  of 
the  National  Environmental  PoUcv  Act 
of  1969. 42  U.SX:.  4332.  That  Finding  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
the  Rules  Docket  Clerk.  Oftice  of  the 
Gene<-al  Counsel.  Department  of 
Housing  and  Urban  Development,  Room 
10276.  451  Seventh  Street  SW, 
Washington.  DC  20410.  Since  the 
environmental  provisions  of  this  Final 
Rule  are  unchanged  from  those 
published  in  the  Interim  Rule,  the 
original  Finding  of  No  Significant 
Impact  is  still  valid. 

B.  Executive  Order  12612.  Federalism 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612.  Fedecalism,  that  the  provisions 
in  the  rule  requiring  applicants  to 
assume  the  responsibilities  for 
environmental  review,  decisionmaking, 
and  action  under  NEPA  and  other 
environmental  authorities  have         ' 
Federalism  impUcations.  While  the 
assignment  of  these  responsibilities 
under  section  104(g)  of  the  Housing  and 


Community  Development  Act  of  1974  is 
discretionary  with  HUD,  it  is  authorized 
by  and  clearly  the  intent  of  seaion  443 
of  the  McKinney  Act.  Therefore,  the 
poUcy  is  not  subject  to  review  under 
Executive  Order  12612. 

C.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  some  of  the  policies  in 
this  proposed  rule  may  have  a  potential 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
participating  homeless  families. 
Participation  of  families  in  the  program 
can  be  expeaed  to  support  family 
values,  by  helping  families  remain 
together;  by  enabling  tliem  to  live  in 
decent,  safe,  and  sanitary  housing;  and 
by  offering  the  supportive  services  that 
are  necessary  to  acquire  the  skills  and 
means  to  live  independently  in 
mainstream  Am^ican  society.  Since  the 
impact  on  the  family  is  considered  to  be 
a  beneficial  one.  no  further  review  is 
necessary. 

D.  Begulalory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605fb)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  program 
has  been  designed  to  allow  applicants  to 
design  programs  that  provide  housing 
and  supportive  sep-ices  to  homeless 
families  and  individuals  with  as  little 
regulation  as  possible  under  the  existing 
law. 

E.  Regulatory  Agenda 

This  rule  was  listed  as  item  no.  1653 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  April  25, 
1994 (59  FR  20424.  20462)  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  583 

Homeless,  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 
Supportive  housing  programs — housing 
and  community  development. 
Supportive  services. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.235 
and  14.236. 

For  the  reasons  stated  in  the 
preamble.  24  CFR  part  583  is  amended 
by  adopting  the  interim  rule  published 
in  the  Federal  Register  on  March  i5, 
1993  (58  FR  13870)  and  amended  by  an 
interim  rule  pubUshed  in  the  Federal 


Register  on  May  10. 1994  (59  FR  24252) 
as  final  with  the  following  amendments 
to  read  as  follows: 

PART  583— SUPPORTIVE  HOUSING 
PROGRAM 

1.  The  authority  citation  for  part  583 
continues  to  read  as  follow^s: 

Authority:  42  U.S.C.  3535ld)  and  11389. 

2.  In  §  583.5,  the  introductory  text  for 
the  definition  of  "Supportive  services" 
is  revised  to  read  as  follows: 

§  583.5    Definitions. 

*  •         •         «         • 

Supportive  sen'ices  means  services, 
which  may  be  designed  by  the  rw.ipient 
or  program  participants,  designed  to 
address  the  special  needs  of  the 
homeless  persons  to  be  served  by  the 
project.  Supportive  services  include,  but 
are  not  limited  to:  •  *   * 
«        •        •        •        • 

3.  In  §  583.100,  paragraphs  {b)(3), 
(b)(4)  and  (bM5)  are  redesignated  (b)(4), 
(b)(5)  and  (bMS).  respectively,  and  a  new 
paragraph  (b)(3)  is  added  to  read  as 
follows: 

§  583. 1 00    Types  and  uses  of  assistance. 

*  «         •         «         • 

(b)*    *    • 

(3)  Bring  existing  facifities  up  to  a 
level  that  meets  State  and  local 
government  health  and  safety  standards; 

***** 

4.  In  §  583.115,  paragraph  (b)(2)  is 
amended  by  adding  a  sentence  to  the 
end.  tc  read  as  follows; 

§583.115    Grants forleasing. 

***** 

(b)*   •   * 

(2)  Leasing  individual  units.  *   '   * 
Recipients  may  use  grant  funds  in  an 
amount  up  to  one  month's  rent  to  pay 
the  non-recipient  landlord  for  any 
damages  to  leased  units  by  homeless 
participants. 

5.  In  §  583.120.  paragraph  (a)  is 
amended  by  revising  the  first  sentence, 
to  read  as  follows: 

§583.120    Grants  for  supportive  services 
costs. 

(a)  General.  HUD  will  provide  grants 
to  pay  (as  described  in  §  583.130  of  this 
part)  for  the  actual  costs  of  supportive 
services  for  homeless  persons  for  up  to 
five  years.  *  *   • 
*'**•• 

6.  Section  583.130  is  revised  to  read 
as  follows: 

§  583. 1 30    Commitment  of  grant  amounts 
for  leasing,  supportive  services,  and 
operating  costs. 

Upon  execution  of  a  grant  agreement 
covering  assistance  for  leasing. 
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supportive  services, 
HUD  will  obligate 
not  to  exceed  five 
total  amount  obligate^ 
an  amount  necessary 
years  of  operation, 
share  of  operating  co*s 

(Approved  by  the  Office 
Budget  under  0MB  Conirol 
0112) 
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7.  Section  583.140 
as  follows: 


s  revised  to  read 
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§583.140    Technical  assistance. 

(a)  General.  HUD 
annually  to^provide 
assistance,  either 
or  indirectly  through 
providers,  for  any  su 
project.  This  technics 
the  purpose  of 
development  of  su 
supportive  services  as 
continuum  of  care  a 
innovative  approach 
homeless  persons  in 
homelessness,  and 
provision  of  support] 
homeless  persons  to 
as  independently  as 

(b)  Uses  of  tecbnica  f 
may  use  these  funds 
technical  assistance 
applicants,  applicants , 
other  providers  of  su 
services  for  homeless 
supportive  housing 
a.ssistance  may  incki 
limited  to.  written  i 
papers,  monographs 
and  brochures:  persor 
exchanges;  and  traini 
costs. 

(c)  Selection  o] 
to  time,  as  HUD  deterii 
HUD  may  advertise  ai 
select  providers  to  de 
assistance.  HUD  may 
contracts,  grants,  or 
agreements,  when 
implement  the  techniia 
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8.  In  §  583.150.  paragraph  (b)  is 
removed,  paragraph  (c)  is  redesignated 
as  (b).  and  a  new  paragraph  (c)  is  added 
to  read  as  follows: 

§  583. 1 50    Limitations  on  use  of 
assistance. 

*         *         *         *         *  - 

(c)  Participant  control  of  site.  Where 
an  applicant  does  not  propose  to  have 
control  of  a  site  or  sites  but  rather 
proposes  to  assist  a  homeless  family  or 
individual  in  obtaining  a  lease,  which 
may  include  assistance  with  rent 
payments  and  receiving  supportive 
services,  after  which  time  the  family  or 
individual  remains  in  the  same  housing 
without  further  assistance  under  this 
part,  that  applicant  may  not  request 
assistance  for  acquisition,  rehabilitation, 
or  new  construction. 

9.  In  §  583.300,  paragraph  (e)  is 
amended  by  revising  the  first  sentence, 
to  read  as  follows: 

§  583.300    General  operation. 

***** 

(e)  Residential  supervision.  Each 
recipient  of  assistance  under  this  part 
must  provide  residential  supervision  as 
necessary  to  facilitate  the  adequate 
provision  of  supportive  services  to  the 
residents  of  the  housing  throughout  the 
term  of  the  commitment  to  operate 
supportive  housing.  *   *   * 
***** 

10.  In  §  583.310.  paragraphs  (f)(l)(i) 
and  (g)  are  revised,  and  paragraph  (h)  is 
added,  to  read  as  follows: 

§  583.310    Displacement,  relocation,  and 
acquisition. 

***** 

(f)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
"displaced  person"  means  a  person 
(family,  individual,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property 
permanently  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  supportive  housing 


projects  assisted  under  this  part.  The 
term  "displaced  person"  includes,  but 
may  not.be  limited  to: 

(i)  A  person  that  moves  permanently- 
from  the  real  property  after  the  property 
owner  (or  person  in  control-of  the  site), 
issues  a  vaca(§  notice,  or  rehises  to 
renew  an  expiring  lease  in  order  to 
evade  the  responsibility  to  provide 
relocation  assistance,  if  the  move  occurs 
on  or  after  the  date  the  recipient  submits 
to  HUD  the  application  or  application 
amendment  designating  the  project  site. 
***** 

(g)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  privately 
undertaken  rehabilitation,  demolition, 
or  acquisition  of  the  real  properly,  the 
term  "initiation  of  negotiations"  means 
the  execution  of  the  agreement  between 
the  recipient  and  HUD. 

(h)  Definition  of  project.  For  purposes 
of  this  section,  the  term  "project"  means 
an  undertaking  paid  for  in  whole  or  in 
part  with  assistance  under  this  part. 
Two  or  more  activities  that  are 
integrally  related,  each  essentia)  to  the 
others,  are  considered  a  single  project, 
whether  or  not  all  component  activities 
receive  assistance  under  this  part. 

11.  In  §  583.315,  paragraph  laid)  is  . 
revised  to  read  as  follows: -^ 

§  583.31 5    Resident  rent 

(a)  Site  control.  (1)  30  percent  of  the 
family's  monthly  adjusted  inciame 
(adjustment  factors  include  the  number 
of  people  in  the  family,  age  of  family 
members,  medical  expenses,  and  child 
care  expenses); 
***** 

Dated:  luly  6,  1994. 
Andrew  Cuomo. 

Assistant  Secretary  for  Community  Ptannir)g 
and  Development. 
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Langley  Band  of  Chickamogee  Cherokee  Indians  of  • 

Southeastern  United  States,  37047 
Mohegan  Indian  Tribe  of  Connecticut;  correction,  37144 
Tribal-State  Compacts  approval;  Class  III  (casino)  gambling: 
Nooksack  Indian  Tribe,  WA.  37142 

Interior  Department  .         - 

See  Fish  and  Wildhfe  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau  .  ~         ~ 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Elderly  tax  counseling  program;  application  packages; 

availability,  37129-37130  - 

Organization,  functions,  and  authority  delegations: 
Deputy  Assistant  Commissioner  (International)  et  al., 
37130-37131  i 

Taxable  substances,  imported: 
Monochlorobenzene,  etc.,  37131 

International  Trade  Administration 

•♦JOTICES 
Antidumping: 
Small  diameter  circular  seamless  carbon  and  alloy  steel 
standard,  line  and  pressure  pipe  from — 
Argentina  et  al.,  37025-37027 
Coimtervailing  duties: 
Lead  and  bismuth  carbon  steel  products  from — 

Germany,  37028 
Small  diameter  circular  seamless  carbon  and  alloy  steel 
standard,  line  and  pressure  pipe  from — 
Italy,  3702^37031 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Acid-washed  denim  garments  and  accessories,  including 

jeans,  jackets,  bags,  and  skirts,  37053-37054 
Antidumping  and  countervailing  duty  orders  and 

suspension  agreements;  economic  effects,  37055 
Carbon  steel  butt-weld  pipe  fittings  from — 

India  et  al.,  37054 
Personal  computers  with  memory  management 

information  stored  in  external  memory  and  related 
materials,  37055-37056 
Saccharin  from — 
China.  37056-37057 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Wisconsin  &  Southern  Railroad  Co.,  37057 

Justice  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  37057-37058 
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NOTICES 

Boundary  establishment,  descriptions,  etcr 

Sandy  and  Salmon  Rivers,  OR,  37048     ^ 
Realty  actions;  sales,  leases,  etc.:         r 

Cahfomia,  37048  I 

Withdrawd  and  reservation  of  lands:  ! . . 

Arizona,  37048-37049 

Colorado,  37049-37050 

National  Highway  Traffic  Safety  Administn 

PROPOSED  RULES 

Motor  vehicle  safety  standards:  i 

Air  brake  systems —  ' 

Air  pressure  warning  signal  requiremen 
denied,  37021-37022 
NOTICES  I 

,  Motor  vehicle  safety  standards:  j  ^ 

Nonconforming  vehicles — 
Importation  efigibility;  determinations, 

National  Oceanic  and  Atmospheric  Admini 

NOTICES 
Meetings: 

Monterey  Bay  National  Marine  Sanctuary 
Council,  37031 

Pacific  Fishery  Management  Council,  370 

National  Part(  Service 

NOTICES 
Meetings: 

Underground  Railroad  Advisory  Committt 
National  Register  of  Historic  Places:     ^ 

Pending  nominations,  37051-37052 
Native  American  human  remains  and  associ 
objects: 

Denver  Art  Museum,  CO;  Elk  Tongue  Bea 
37052-37053 

Robert  Abbe  Museum,  ME;  inventory,  370 

Nuclear  Regulatory  Commission 

RULES  ^ 

Fee  schedules  revision;  100%  fee  recovery  ( 

36895-36930  .        ;    . 

NOTICES  ,     t 

Advanced  boiling  water  reactor  standard  de; 
approvals: 

GE  Nuclear  Energy,  37058-37059 
Environmental  statements;  availability,  etc.: 

Toledo  Edison  Co.  et  al.,  37059 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  J 

Operating  licenses,  amendments;  no  signific 

considerations;  biweekly  notices,  37060 

Applications,  hearings,  determinations,  etc.: 

Cormecticut  Yankee  Atomic  Power  Co.,  37 

Peace  Corps  I 

NOTICES 

Agency  information  collection  activities  und 
review,  37099-37100 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Multiemployer  plans: 
Bond/escrow  requirement;  exemption  reqi 
Home  Team  L.P.,  37100-37101 
San  Francisco  Baseball  Associates,  L.P., 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6706  of  July  15,  1994 
Captive  Nations  Week,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

This  year  marks  the  35th  commemoration  of  "Captive  Nations  Week,"  our 
national  expression  of  support  for  the  people  of  the  world  who  continue 
to  suffer  the  yoke  of  oppressive  governments.  Freedom  has  made  great 
strides  in  recent  years,  thanks  to  the  quiet  heroism  of  countless  men  and 
women.  Yet  far  too  many  members  of  the  human  family  still  live  in  the 
shadows,  shackled  and  intimidated  in  regimes  of  fear,  and  we  must  keep 
faith  with  them. 

For  over  200  years,  this  Nation  has  worked  to  realize  the  vision  of  freedom 
articulated  by  our  founders,  and  before  them  by  thinkers  throughout  the 
ages.  Our  commitment  to  the  eternally-unfolding  meaning  and  spirit  of  liberty 
expresses  not  only  our  most  cherished  values,  but  also  our  best  hope  for 
long-term  international  stability. 

Freedom  is  a  work  in  process.  The  people  of  the  former  Soviet  bloc  are 
making  the  arduous  transition  to  free  societies  and  free  markets,  and  we 
will  endeavor  to  support  them  as  best  we  can.  Less  outwardly  dramatic, 
but  no  less  moving,  are  the  democratic  transitions  that  have  taken  place 
in  Asia,  Africa,  and  Latin  America,  and  there  too,  we  will  do  what  we 
can. 

But  great  numbers  of  men  and  women  are  still  not  free.  Authoritarianism 
still  wields  an  iron  grip  over  the  lives  of  millions.  And  in  this  new  time 
we  are  confronted  by  the  alarming  specter  of  racial,  ethnic,  and  religious 
animosities  and  violence.  It  is  thus  all  the  more  reason  for  us  to  recommit 
ourselves  to  the  work  of  promoting  respect  for  universal  human  rights  and 
for  political  freedom  for  people  of  all  races,  creeds,  and  nationalities  the 
world  over. 

The  Congress,  by  Joint  Resolution  approved  July  17,  1959  (73  Stat.  212), 
has  authorized  and  requested  the  President  to  issue  a  proclamation  designat- 
ing the  third  week  in  July  of  each  year  as  "Captive  Nations  Week." 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  July  17  through  July  23,  1994,  as  Captive 
Nations  Week.  I  call  upon  the  people  of  the  United  States  to  obser\'e  this 
week  with  appropriate  ceremonies  and  activities,  and  in  so  doing  to  rededi- 
cate  ourselves  to  the  principles  of  freedom  and  justice  on  which  this  Nation 
was  founded  and  by  which  we  will  endure. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicatMlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>iished  under 
50  titles  pursuant  t0T44  U.S.C.  1510.        , 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 
RiN:  315(>-AF03 


Revision  of  Fee  Schedules;  100%  Fee 
Recovery,  FY  1994 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule, 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  the 
licensing,  inspection,  and  annual  fees 
charged  to  its  applicants  and  licensees. 
The  amendments  are  necessary  to 
implement  Public  Law  101-508, 
enacted  November  5, 1990,  which 
mandates  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority  in  Fiscal  Year  (FY)  1994  less 
amounts  appropriated  from  the  Nuclear 
Waste  Fund  (NWF).  The  amount  to  be 
recovered  for  FY  1994  is  approximately 
$513  million. 

EFFECTIVE  DATE:  August  19, 1994. 
ADDRESSES:  Copies  of  comments 
received  and  the  agency  workpapers 
that  support  these  final  changes  to  10 
CFR  Parts  1 70  and  1 71  may  be 
examinee!  at  the  NRC  Public  Document 
I^oom  at  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
James  Holloway,  Jr.,  Office  of  the 
Controller,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  301-415-6213. 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Responses  to  Comments. 

IH.  Final  Action— Changes  Included  In  The 
'Final  Rule.  ' 

IV.  Section-by-Section  Analysis. 

V.  Environmental  Impact;  Categorical 

Exclusion. 

VI.  Paperwork  Reduction  Act  Statement.     - 

VII.  Regulatory  Aiialysis. 

VIII.  Regulatory  Flexibility  Analysis.        ,    -' 
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AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule, 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  the 
licensing,  inspection,  and  annual  fees 
charged  to  its  applicants  and  licensees. 
The  amendments  are  necessary  to 
implement  Public  Law  101-508, 
enacted  November  5, 1990,  which 
mandates  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority  in  Fiscal  Year  (FY)  1994  less 
amounts  appropriated  from  the  Nuclear 
Waste  Fund  (NWF).  The  amount  to  be 
recovered  for  FY  1994  is  approximately 
$513  million. 

EFFECTIVE  DATE:  August  19, 1994. 
ADDRESSES:  Copies  of  comments 
received  and  the  agency  workpapers 
that  support  these  final  changes  to  10 
CFR  Parts  170  and  171  may  be 
examined  at  the  NRC  Public  Document 
I^oom  at  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
James  Holloway,  Jr.,  Office  of  the 
Controller,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  301-415-6213. 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 
U.  Responses  to  Comments, 
in.  Final  Action— Changes  Included  In  The 
Final  Rule. 

IV.  Section-by-Section  Analysis. 

V.  Environmental  Impact:  Categorical 

Exclusion. 

VI.  Paperwork  Reduction  Act  Statement.     - 

VII.  Regulatory  Analysis. 

VIII.  Regulatory  Flexibility  Analysis.        ,  .  -' 


IX.  Backflt  Analysis. 
L  Background 

Public  Law  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90),  enacted  November  5, 1990, 
requires  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority  less  the  amount  appropriated 
from  the  Department  of  Energy  (DOE) 
administered  NWF  for  FYs  1991 
through  1995  by  assessing  fees.  OBRA- 
90  was  amended  in  1993  to  extend  the 
NRC's  100  percent  fee  recovery 
requirement  through  1998. 

The  NRC  assesses  two  types  of  fees  to 
recover  its  budget  authority.  First, 
license  and  inspection  fees,  established 
in  10  CFR  Part  170  under  the  authority 
of  the  Independent  Offices 
Appropriation  Act  (lOAA),  31  U.S.C. 
9701,  recover  the  NRC's  costs  of 
providing  individually  identifiable 
ser\'ices  to  specific  applicants  and 
licensees.  The  services  provided  by  the 
NRC  for  which  these  fees  are  assessed 
include  the  review  of  applications  for 
the  issuance  of  new  licenses  or 
approvals,  amendments  to  or  renewal  of 
licenses  or  approvals,  and  inspections  of 
licensed  activities.  Second,  annual  fees, 
established  in  10  CFR  Part  171  under 
the  authority  of  OBRA-90,  recover 
generic  and  other  regulatory  costs  not 
recovered  through  10  CFR  Part  170  fees. 

Subsequent  to  enactment  of  OBRA- 
90,  the  NRC  published  six  final  fee  rules 
after  evaluation  of  public  comments.  On 
July  10,  1991  (56  FR  31472),  the  NRC 
published  a  final  rule  in  the  Federal 
Register  that  established  the  Part  170 
professional  hourly  rate  and  the 
materials  licensing  and  inspection  fees, 
as  well  as  the  Part  171  annual  fees,  to 
be  assessed  to  recover  approximately 
100  percent  of  the  FY  1991  budget.  In 
addition  to  establishing  the  FY  1991 
fees,  the  final  rule  established  the 
underlying  basis  and  methodology  for 
determining  both  the  10  CFR  Part  170 
hourly  rate  and  fees  and  the  10  CFR  Part 
i71  annual  fees.  The  FY  1991  rule  was 
challenged  in  Federal  court  by  several 
parties.  The  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit 
rendered  its  decision  on  those 
challenges  on  March  16, 1993,  in  Allied- 
Signal  V.  NBC,  remanding  two  issues  to 
the  NRC  for  further  consideration  (988 
F.2d  146  (D.C.  Cir.  1993)).  The  court 
decision  was  also  extended  to  cover  the 
FY  1992  fee  rule  by  court  order  dated 
April  30,  1993. 


On  April  17, 1992  (57  FR  13625),  the 
NRC  published  in  the  Federal  Register 
two  limited  changes  to  10  CFR  Parts  170 
and  171.  The  limited  changes  became 
effective  May  18, 1992.  The  limited 
change  to  10  CFR  Part  170  allowed  the 
NRC  to  bill  quarterly  for  those  license 
fees  that  were  previously  billed  every 
six  months.  The  limited  change  to  10 
CFR  Part  171  lowered  in  some  cases  the 
maximum  annual  fee  of  31,800  assessed 
a  materials  licensee  who  qualifies  as  a 
small  entity  under  the  NRC's  size 
standards.  A  lower  tier  small  entity  fee 
of  $400  per  licensed  category  was 
established  for  small  business  and  non- 
profit organizations  with  gross  annual 
receipts  of  less  than  $250,000  and  small 
governmental  jurisdictions  with  a 
population  of  less  than  20,000. 

On  July  23.  1992  (57  FR  32691),  and 
July  20,  1993  (58  FR  38666),  the  NRC 
published  final  rules  in  the  Federal 
Register  that  established  the  licensing, 
inspection,  and  annual  fees  necessary 
for  the  NRC  to  recover  approximately 
100  percent  of  its  budget  authority  for 
FY  1992  and  FY  1993  respectively.  The 
basic  methodology  used  in  ttie  FY  1992 
and  FY  1993  final  rules  was  unchanged 
from  that  used  to  calculate  the  10  CFR 
Part  170  professional  hourly  rate,  the 
specific  materials  licensing  and 
inspection  fees  in  10  CFR  Part  170,  and 
the  10  CFR  Part  171  annual  fees  in  the 
final  rule  published  July  10. 1991  (56  FR 
31472).  The  methodology  for  assessing 
low-level  waste  (LLW)  costs  was 
changed  in  FY  1993  in  response  to  the 
judicial  decision  mentioned  earlier. 
This  change  was  explained  in  detail  in 
the  FY  1993  final  rule  published  July 
20,  1993  (58  FR  38669-72).  In  brief,  the 
NRC  created  two  groups — large  waste 
generators  and  small  waste  generators. 
Licensees  within  each  group  are  charged 
a  uniform  flat  fee. 

On  March  17,  1994  (59  FR  12539),  the 
NRC  reinstated  the  annual  fee 
exemption  for  nonprofit  educational 
institutions  after  notice  and  comment. 
In  response  to  the  March  16.  1993, 
judicial  decision,  the  exemption  had 
been  eliminated  in  the  final  rule 
published  by  NRC  on  July  20, 1993  (58 
FR  38666). 

The  American  College  of  Nuclear 
Physicians  and  the  Society  of  Nuclear 
Medicine  filed  a  Petition  for 
Rulemaking  which  included  a  request 
that  the  Commission  exempt  medical 
licensees  from  fees  for  ser\'ices  provided 
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in  nonprofit  institutions.  The 
Commission  denied  that  request  on 
March  17. 1994  (59  FR  12555). 

Section  2903(c)  of  the  Energy  Policy 
Act  of  1992  required  the  NRC  to 
undertake  a  broad  review  of  its  annual 
fee  policies  under  Section  6101(c)  of 
OBRA-90.  solicit  public  comment  on 
the  need  for  policy  changes,  and 
recommend  changes  in  existing  law  to 
the  Congress  that  the  NRC  found  were 
needed  to  prevent  the  placement  of  an 
unfair  burden  on  certain  NRC  licensees. 
To  comply  with  thjB  Energy  Policy  Act 
requirements,  the  IIRC  reviewed  more 
than  500  public  comments  submitted  in 
response  to  the  request  for  comment 
published  in  the  Federal  Register  on 
April  19. 1993  (58  yR  21116).  and  sent 
its  report  to  Congress  on  February  23, 
1994.  A  copy  of  this  report  has  been 
placed  in  the  Public  Document  Room. 
On  May  10.  199^  (59  FR  24065).  the 
NRC  published  its  proposed  rule  for  FY 
1994  establishing  the  licensing, 
inspection,  and  annual  fees  necessary 
for  the  NRC  to  receiver  approximately 
100  percent  of  its  budget  authority  for 
FY  1994,  less  the  appropriation  received 
from  the  NWF.  The  basic  approach, 
policies,  and  methidolog>'  used  in  the 
proposed  rule  were!  unchanged  from 
those  used  to  calculate  the  10  CFR  part 
1 70  professional  hourly  rate,  the 
specific  materials  licensing  and 
inspection  fees  in  ijo  CFR  part  170,  and 
the  10  CFR  part  17^  annual  fees  set  forth 
in  the  final  rules  piibUshed  July  10, 
1991  (56  FR  31477),  July  23, 1992  (57 
FR  322691).  and  Ju  y  20,  1993  (58  FR 
38666).  with  the  foiiowing  exceptions: 
(1)  The  Commission  has  reinstated  the 
annual  fee  exemption  for  nonprofit 
educational  instituions;  and  (2)  in  this 
final  rule,  the  NRC  has  directly  assigned 
additional  effort  to  ^he  reactor  and 
materials  programs  for  the  Office  of 
Investigations,  the  Office  of 
Enforcement,  the  Advisory  Committee 
on  Reactor  Safeguaods,  and  the  Advisory 
Conunittee  on  Nuclear  Waste.  Resources 
for  these  activities  had  previously  been 
included  in  overhead,  but  are  now 
assigned  directly  tolthe  class  of 
licensees  that  they  Support.  Because  this 
direct  assignment  r^ults  in  a  reduction 
of  overhead  costs  allocated  to  each  FTE. 
the  cost  per  FTE  is  about  3  percent  less 
than  it  would  have  ^en  without  the 
additional  direct  assignment. 

On  May  19,  1994  (59  FR  26097)  the 
NRC  amended  its  fefe  regulations  in  10 
CFR  part  171  to  establish  revised  FY 
1991  and  FY  1992  sjircharges  for  NRC 
licensees.  The  revised  surcharges  reflect 
the  revised  method  pt  allocating  low- 
level  waste  (LLW)  cists  adopted  by  the 
Commission  in  the  FY  1993  final  fee 
rule  published  July  20,  1993  (58  FR 


38666).  Refunds/credits  totalling  $2.2 
million  will  be  given  to  certain  NRC 
materials  licensees  as  a  result  of  the 
revised  surcharges  for  FY  1991  and  FY 
1992. 

II.  Responses  to  Comments 

The  NRC  received  thirty-three 
comments  on  the  proposed  rule. 
Although  the  comment  period  ended  on 
June  9, 1994,  the  NRC  has  reviewed  and 
evaluated  all  comments  received. 
Copies  of  all  comment  letters  received 
are  available  for  inspection  in  the  NRC 
Public  Document  room.  2120  L  Street. 
NW  (lower  level)  Washington.  DC. 

Many  of  the  comments  were  similar 
in  nature.  For  evaluation  purposes, 
these  comments  have  been  grouped,  as 
appropriate,  and  addressed  as  single 
issues  in  this  final  rule.  The  comments 
are  as  follows: 

A.  Fee  Legislation 

1.  Comment.  Several  commenters 
noted  that  NRC  had  completed  its  report 
on  fee  policy  mandated  by  the  Energy 
Policy  Act  of  1992  and  had  sent  a  report 
to  Congress  with  legislative 
recommendations.  They  expressed  their 
agreement  with  the  legislative 
recommendation  in  the  report  that 
OBRA-90  be  amended  to  relax  the 
requirement  to  recover  100  percent  of  its 
budget  and  remove  certain  costs  from 
the  fee  base,  thereby  eliminating  many 
of  the  burdens  they  deem  to  be 
inequitable.  They  urged  the  NRC  to 
work  with  Congress  to  modify  OBRA-90 
to  make  the  assessment  of  fe^  more 
equitable  across  the  board. 

Response.  The  need  for  legislation  is 
beyond  the  scope  of  this  rulemaking 
proceeding.  The  NRC  will  continue  to 
work  with  Congress  on  fee  issues. 

2.  Comment.  Several  commenters 
stated  that  it  is  very  important  for  the 
NRC  to  control  its  internal  costs  in  order 
for  the  nuclear  industry  to  be  successful 
in  reducing  overall  program  costs.  One 
commenter  suggested  that  the  NRC 
consider  staff  reductions  and  other 
management  improvements  to  reduce 
budget  needs  based  on  a  decline  in  the 
number  of  materials  licensees. 

Another  commenter  commended  the 
NRC  on  its  willingness  and  ability  to 
hold  the  line  on.  and  indeed  reduce,  its 
recoverable  budget  for  FY  1994.  While 
noting  that  the  proposed  FY  1994 
annual  fees  for  power  reactors  are  lower 
than  those  assessed  in  FY  1993. 
commenters  from  utility  licensees  or 
their  representatives  believe  that  further 
reductions  are  possible,  especially  in 
the  areas  where  power  reactor  licensees 
are  required  to  unfairly  subsidize  cost 
recovery  for  activities  that  benefit  all 
licensees  or  for  activities  that  are 


unrelated  to  the  power  reactor  class  of 
licensees.  While  encouraged  by  the 
recent  recommendations  for  legislative 
changes  made  by  the  NRC  to  Congress 
in  the  report  required  by  the  Energy 
Policy  Act  of  1992.  commenters 
recommended  that  NRC  consider  the 
following  actions  it  can  take  now 
without  waiting  for  legislative  changes: 

(1)  Reduce  costs  by  eliminating  or 
deferring  lower  priority  research  and 
generic  rulemaking  activity; 

(2)  Reduce  the  amount  to  be  collected 
under  part  171  by  increasing  part  170 
licensing  and  inspection  fees; 

(3)  Raise  the  lower  tier  small  entity 
fee;  and 

(4)  Use  an  annual  escalation,  e.g..  CPI 
or  some  equivalent  index,  of  small 
entity  fee  limits  which  have  stayed  at 
$400  and  $1,800  since  they  were  set  two 
years  ago. 

Response.  The  NRC  is  working  to 
improve  the  internal  efficiency  and 
effectiveness  of  its  program  as  a  means 
of  controlling  operating  costs  ana, 
therefore,  keeping  tees  billed  to 
licensees  as  low  as  practicable. 
Economies  have  been  achieved  through 
the  elimination  of  the  NRC's  uranium 
recovery-  field  office  in  Denver,  Colorado 
and  consolidating  the  agency's  two 
smallest  regional  offices — Regions  IV 
and  V.  The  NRC  is  tightening  its 
financial  operations  by  increasing  the 
effectiveness  and  efficiencj'  of  its 
program  financing.  As  a  result  of  these 
efforts,  the  NRC  proposed  and  Congress 
approved  a  $12.7  million  recision 
(reduction)  to  the  original  appropriation 
enacted  for  FY  1994.  Therefore,  the  total 
amount  to  be  recovered  from  fees  from 
all  classes  of  licensees  in  FY  1994  is 
about  $6  million  less  than  the  amount 
to  be  recovered  in  FY  1993. 

The  Chief  Financial  Officers  Act 
(CFO)  requires  that  the  NRC  conduct  a 
biennial  review  of  fees  and  other 
charges  imposed  by  the  Agency  for  its 
services  and  revise  these  charges  to 
reflect  the  costs  incurred  in  providing 
those  services.  The  10  CFR  Part  170 
licensing  and  inspection  fees  were 
increased  significantly  for  some 
materials  licenses  in  FY  1993  as  a  result  . 
of  the  first  CFO  biennial  review.  The  10 
CFR  Part  170  fees  for  FY  1995  will  be 
revised  to  reflect  the  results  of  tlie 
second  CFO  review. 

On  April  7,  1994  (59  FR  16513).  the 
Small  Business  Administration  (SBA) 
issued  a  final  rule  changing  its  size 
standards.  This  rule  increased  the 
receipts-based  SBA  size  standards  due 
to  inflation.  The  NRC  is  considering 
proposing  amendments  to  the  NRC  size 
standards  that  would  reflect  the  SBA 
action.  Any  amendments  to  the  NRC 
size  standards  will  be  submitted  to  SBA 


for  approval  and  published  in  the 
Federal  Register  for  public  notice  and 
comment  as  required  by  the  Small 
Business  Credit  and  Business    . 
Opportunity  Enhancement  Act  of  1992 
(Pub.  L  102-366).  The  NRC  will 
reexamine  the  annual  faes  assessed  for 
small  entities  once  the  NRC  completes 
its  evaluation  of  the  NRC  size  standards, 
which  is  expected  to  be  done  in  FY 
1995.  ! 

The  NRC  in  this  final  FY  1994  fee  rule 
is  continuing  a  maximum  annual  fee  of 
$1,800  and  $400  per  licensed  category, 
respectively,  for  those  licensees  who 
can  qualify  as  small  entities  under  NRC 
size  standards.  The  impact  of  the  fees 
for  FY  1994  on  small  entities  has  been 
evaluated  in  the  Regulatory  Flexibility 
Analysis  (see  Appendix  A  of  this  final 
rule).  The  small  CTitity  subsidy  in  this 
final  fee  rule  has  been  calculated  on  that 
basis. 

B.  Fee  Methodology 

1.  Hourly  Rate 

Comment.  Several  commenters     \    ■ 
indicated  that  the  hourly  rate  of  $13  J  is 
excessive  and  cannot  be  justified.  These 
commenters  noted  that  the  rate  is 
considerably  higher  than  the  typical 
industry  charge-out  rate  for  direct 
employees  and  equals  or  exceeds  the 
hourly  charges  for  senior  consultants  at 
major  national  consulting  organizations. 
Other  commenters  supported  the 
proposed  removal  of  costs  for  the  Office 
of  Investigations,  the  Office  of 
Enforcement,  the  Advisory  Conunittee 
on  Reactor  Safeguards,  and  the  Advisory 
Committee  on  Nuclear  Waste  from 
overhead  and  their  direct  assignment  to 
the  reactor  and  materials  programs. 
Commenters  stated  that  this  is  an     ^ 
improvement  in  that  it  better  defines  the 
beneficiaries  of  certain  regulatory 
activities  and  more  equitably  allocates 
the  fees  for  services  provided.  - 

Response.  As  indicated  in  previous 
final  rules,  the  NRC  professional  hourly 
rate  is  established  to  recover 
approximately  100  percent  of  the      i 
agency's  Congressionally  approved 
budget,  less  the  appropriation  from  the 
NWF.  as  required  by  OBRA-90.  Both 
the  method  and  budgeted  costs  used  by 
the  NRC  in  the  development  of  the 
hourly  rate  of  $133  for  FY  1994  are 
discussed  in  detail  in  Part  ID,  Section- 
by-Section  Analysis,  for  §  170.20  of  the 
proposed  rule  (59  FR  24069;  May  10, 
1994)  and  the  same  section  of  this  final 
rule.  For  example.  Table  II  shows  the 
direct  FTEs  (full  time  equivalents)  by 
major  program  for  FY  1994  and  Table  in 
shows  the  budgeted  costs  (salaries  and 
benefits,  administrative  support,  travel 
and  other  G&A  contractual  support)  that 
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for  approval  and  published  in  the 
Federal  Rj^ister  for  public  notice  and 
comment  as  required  by  the  Small 
Business  Credit  and  Business    . 
Opportunity  Enhancement  Act  of  1992 
(Pub.  L  102-366).  The  NRC  will       i 
reexamine  the  annual  fiees  assessed  for 
small  entities  once  the  NRC  completes 
its  evaluation  of  the  NRC  size  standards, 
which  is  expected  to  be  done  in  FY 
1995. 

The  NRC  in  this  final  FY  1994  fee  rule 
is  continuing  a  maximum  annual  fee  of 
$1,800  and  $400  per  licensed  category, 
respectively,  for  those  licensees  who 
can  qualify  as  small  entities  under  NRC 
size  standards.  The  impact  of  the  fees 
for  FY  1994  on  small  entities  has  been 
evaluated  in  the  Regulatory  Flexibility 
Analysis  (see  Appendix  A  of  this  final 
rule).  The  small  entity  subsidy  in  this 
final  fee  rule  has  been  calculated  on  that 
basis. 

B.  Fee  Methodology 

1.  Hourly  Rate 

Comment.  Several  commenters 
indicated  that  the  hourly  rate  of  $133  is 
excessive  and  cannot  be  justified.  These 
commenters  noted  that  the  rate  is 
considerably  higher  than  the  typical 
industry  charge-out  rate  for  direct 
employees  and  equals  or  exceeds  the 
hourly  charges  for  senior  consultants  at    - 
major  national  consulting  organizations. 
Other  commenters  supported  the 
proposed  removal  of  costs  for  the  Office 
of  Investigations,  the  Office  of 
Enforcement,  the  Advisory  Committee 
on  Reactor  Safeguards,  and  the  Advisory 
Committee  on  Nuclear  Waste  from 
overhead  and  their  direct  assignment  to 
the  reactor  and  materials  programs. 
Commenters  stated  that  this  is  an 
improvement  in  that  it  better  defines  the 
beneficiaries  of  certain  regulatory 
activities  and  more  equitably  allocates 
the  fees  for  services  provided. 

Response.  As  indicated  in  previous 
final  rules,  the  NRC  professional  hourly 
rate  is  established  to  recover 
approximately  100  percent  of  the      |. 
agency's  Congressionally  approved 
budget,  less  the  appropriation  fit)m  the 
NWF,  as  required  by  OBRA-90.  Both 
the  method  and  budgeted  costs  used  by 
the  NRC  in  the  development  of  the 
hourly  rate  of  $133  for  FY  1994  are 
discussed  in  detail  in  Part  m,  Section- 
by-Section  Analysis,  for  §  170.20  of  the 
proposed  rule  (59  FR  24069;  May  10, 
1994)  and  the  same  section  of  this  final 
rule.  For  example,  Table  n  shows  the 
direct  FTEs  (full  time  equivalents)  by 
major  program  for  FY  1994  and  Table  HI 
shows  the  budgeted  costs  (salaries  and 
benefits,  administrative  support,  travel 
and  other  G&A  contractual  support)  that 


must  be  recovered  through  fees  assessed 
for  the  hours  expended  by  the  direct 
FTEs.  As  indicated  in  the  proposed  rule 
and  supported  by  the  commenters,  the 
NRC  has  directly  assigned  additional 
effort  to  the  reactor  and  materials 
programs  for  the  Office  of 
Investigations,  the  Office  of 
Enforcement,  the  Advisory  Committee 
on  Reactor  Safeguards,  and  the  Advisory 
Committee  on  Nuclear  Waste.  Resources 
for  these  activities  had  previously  been 
included  in  overhead  but  arejiow 
directly  assigned  to  the  class  of 
licensees  they  support.  Tliis  change 
results  in  the  increase  in  the  hourly  rate 
being  less  than  it  would  have  been 
otherwise.  Given  the  increase  in  the 
costs  to  be  recovered  through  the  hourly 
rate,  including  increases  in  the  cost  of 
doing  business  (e.g.,  inflation),  it  is 
necessary  to  increase  the  1994  hourly 
rate  by  less  than  one  percent  to  recover 
100  percent  of  the  budget  as  required  by 
OBRA-90.  The  specific  details  regarding 
the  budget  for  FY  1994  are  documented 
in  the  NRC's  publication  "Budget 
Estimates.  Fiscal  Year  1994"  (NUREG- 
1100,  Volume  9).  Copies  of  NUREG- 
1100,  Vol.  9  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Mail  Stop 
SSOP.  Washington.  DC  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service. 
5285  Port  Royal  Road.  Springfield,  VA 
22161.  A  copy  is  also  available  for 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW  (Lower  Level).  Washington. 
DC  20555-0001. 

2.  Fees  Based  on  Other  Factors 

Comment.  As  in  FYs  1991-1993. 
commenters  indicated  that  NRC  should 
assess  fees  based  on  the  amount  or  type 
of  material  possessed,  the  number  of 
radioactive  sources,  the  sales  generated 
by  the  licensed  location,  the  competitive 
condition  of  certain  markets  and  the 
effect  of  fees  on  domestic  and  foreign 
competition. 

Response.  The  issues  of  basing  fees  on 
the  amount  of  material  possessed,  the 
frequency  of  use  of  the  material,  the  size 
of  the  facilities,  and  market  competitive 
positions,  was  addressed  by  the  NRC  in 
previous  rules  and  in  the  Regulatory 
Flexibility^(nalysis  in  Appendix  A  to 
the  final  rule  published  July  10,  1991 
(56  FR  31511-31513).  The  NRC  did  not 
adopt  that  approach  because  it  would 
require  licensees  to  submit  large 
amounts  of  new  data  and  would  require 
additional  NRC  staff  to  evaluate  the  data 
submitted  and  to  develop  and 
administer  even  more  complex  fee 
schedules.  The  NRC  continues  to 
believe  that  uniformly  allocating  the 


generic  and  other  regulatory  costs  to  the 
specific  licensee  within  a  class  to 
determine  the  amount  of  the  annual  fee 
is  a  fair,  equitable,  and  practical  way  to 
recover  those  costs  and  that  establishing 
reduced  annual  fees  based  on  gross 
receipts  (size)  is  the  most  appropriate 
approach  to  minimize  the  impact  on 
small  entities.  Therefore.  NRC  finds  no 
basis  for  altering  its  approach  at  this 
time.  This  approach  was  upheld  by  the 
D.C  Circuit  in  its  March  16. 1993. 
decision  in  Allied-Signal. 

3.  Higb-Level  Waste 

Comment.  One  commenter  stated  that 
the  Department  of  Energy  (IX)E)  should 
pay,  through  user  fees,  for  NRC's  costs 
related  to  DOE's  high-level  waste  (HLW) 
activities  at  Yucca  Mountain. 

Response.  All  of  NRC's  direct  costs 
related  to  the  disposal  of  civilian  high- 
level  waste  in  DOE's  geologic  repository 
are  paid  for  with  funds  appropriated 
from  the  Nuclear  Waste  Fund  (NWF). 
For  FY  1994,  the  budgeted  amount 
appropriated  to  the  NRC  from  the  NWF 
is  about  $22  million.  The  amount 
appropriated  from  the  NWF  is 
subtracted  from  the  total  NRC 
appropriation,  and  is  therefore  not 
included  in  the  fee  base.  This  is  shown 
in  Table  I.  Thus,  no  NRC  fees  are 
assessed  to  recover  the  direct  HLW 
costs. 

C.  Specific  Fee  Issues— Part  170 

1.  Fees  for  Special  Projects. 

Comment.  Several  commenters 
supported  the  proposed  change  in  10 
CFR  part  170  special  project  fees 
whereby  the  definition  would  be  revised 
to  indicate  that  10  CFR  part  170  fees 
uill  not  be  assessed  for  certain  reports 
submitted  to  the  NRC.  Rather, 
commenters  point  out  these  costs  are 
more  appropriately  assessed  as  10  CFR 
part  171  annual  fees  because  the  related 
activities  are  in  support  of  generic 
efforts  such  as  development  of 
regulatory  guidance  applicable  to  a  class 
of  licensees.  One  commenter.  while 
supporting  the  proposed  change,  stated 
that  the  terms  "alternate  method", 
"reanalysis",  and  "unreviewed  safety 
issue"  are  imprecise  and  should  be 
further  defined  or  explained.  Another 
commenter  requested  that  the  NRC 
reinstate  a  fee  ceiling  for  topical  report 
reviews.  The  commenter  indicated  that 
a  fee  ceiling  would  encourage  the 
submittal  of  topical  reports  and 
contribute  to  the  advance  of  the  state-of- 
the-art  in  the  nuclear  industry  and 
resultant  improvement  in  nuclear  plant 
safety. 

Response.  The  NRC  has  revised  the 
definition  of  special  projects  as 
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provided  in  §  170.3  jpf  the  regulations  to 
indicate  that  10  CFH  part  170  fees  will 
not  be  assessed  for  oertain  requests/ 
reports.  Based  on  a  commenter's 
suggestion,  the  terms  "alternate 
method",  "reanalysis",  and 
"unreviewed  safety  Issue"  have  been 
further  explained  in  section  FV,  Section- 
by-Section  Analysis] 

The  NRC  indicated  in  the  FY  1991 
final  fee  rule  that  it  Jiad  decided  to 
eliminate  the  ceihnd  for  topical  report 
reviews  based  on  the  100  percent 
recovery  requirement  and  congressional 
guidance  that  each  ijcensee  or  applicant 
pay  the  full  costs  of  all  identifiable 


regulatory  services 
NRC.  Further,  the  N| 
reports  reviews  vai 
depending  on  the  pi 
report  reviewed.  Thi 
impractical  to  establ 
ceiling  or  flat  fee  (5( 
1991).  Recently,  the 


eived  from  the 
C  costs  for  topical 
significantly 

icular  topical 

makes  it 
sh  an  equitable 
FR  31478;  July  10. 
mmission 

part  of  its  review 


revisited  this  issue  i 

of  fee  policy  that  wa  >  required  by  EPA- 
92.  The  policy  of  ass  essing  10  CFR  part 
170  fees,  without  a  c  Bihng,  for  the 


review  and  approva 


was  reconfirmed.  Fof  these  reasons,  the 


NRC  is  not  establish 


of  topical  reports 


ng  a  fee  ceiling  for 


topical  reports  in  thi  s  final  rule 

2.  Fees  for  Reciproci  :y 

Comment.  The  NP  C  charges 
Agreement  State  liceiisees  who  provide 
services  in  non-Agreement  States, 
"reciprocity  fees".  A  few  commenters 
indicated  that  they  v  'ere  opposed  to  the 
fees  for  reciprocity,  ]  particularly  the 
proposed  fees  for  re\  isions  to 
information  submitK  d  on  the  NRC 
Form-241  filed  by  IC  CFR  150.20 
general  Ucensees.  Tl;  ey  stated  that  fees 
are  an  unnecessary  t  urden  and 
suggested  that  the  Nl  IC  reconsider  its 
decision  to  increase  he  current  fees  and 
add  additional  chargas  for  reciprocity 
licensees.  They  state  i  that  these  costs 
would  have  to  be  included  in  proposals 
for  work  in  non-Agrt  ement  States  and 
that,  as  small  firms,  I  hey  could  not 
absorb  such  costs  an  i  remain 
competitive  with  lar;  ;er  firms  offering 
similar  services.  Ont  coramenter 
suggested  that  the  fei  i  for  revisions  to 
NRC  Form  241  be  esl  ablished  at  $25  to 
$50  per  revision  rather  than  $200  as 
proposed.  Commentirs  questioned 
whether  the  establishment  of  the 
reciprocity  fees  is  anjeffort  to  restrict 
survey  activities  to  tie  home-State  of 
the  company  becausf  the  additional 
costs  do  not  make  it  feasible  to  even 
consider  bidding  for  Iprojects  out  of  the 
state.  Commenters  claimed  that  this 
allows  larger,  wealthier  companies  the 
opportunity  to  bid  fof  and  secure  out-of- 
state  work.  Other  commenters 


supported  the  reciprocity  fees, 
including  the  proposed  fees  for 
revisions.  They  encouraged  NRC  to 
assess  fees  for  services  provided  specific 
classes  of  licensees  and  to  reduce  the 
costs  classified  as  overhead. 

Response.  The  NRC  is  adopting  the 
approach  contained  in  the  proposed 
rule  as  this  is  consistent  with  the 
Congressional  mandate  that,  to  the 
extent  practicable,  a  class  of  licensees 
bear  the  costs  of  providing  regulatory 
services  to  fhem.  Other  approaches 
suggested  by  commenters  would  have 
the  effect  of  shifting  the  costs  of 
reviewing  revisions  to  Form  241  to  other 
classes  of  licensees.  Agreement  State 
licensees  requesting  reciprocity  for 
activities  conducted  in  non-Agreement 
States  or  in  offshore  waters  are  subject 
to  10  CFR  150.20.  The  first  time  within 
a  calendar  year  that  an  Agreement  State 
licensee  conducts  activities  in  non- 
Agreement  States  or  in  offshore  waters, 
it  must  file  a  completed  NRC  Form  241. 
Revisions  to  the  initial  NRC  Form  241 
are  filed  for  review  and  authorization 
when  persons  using  the  10  CFR  part 
150.20  general  license  either  add 
locations  of  work,  use  different 
radioactive  material  or  perform 
additional  work  activities  in  a  non- 
Agreement  State.  Information  submitted 
to  the  NRC  by  the  10  CFR  150.20  general 
licensee  that  clarifies  or  deletes  specific 
locations  or  work  sites,  work  site 
contacts,  or  dates  of  work  is  considered 
by  the  NRC  to  be  a  clarification,  not  a 
revision.  Changes  in  the  equipment  to 
be  used  under  the  10  CFR  150.20 
general  license  do  not  require  a  revision 
if  there  is  no  change  in  (1)  activity  to  be 
conducted.  (2)  the  radioactive  material 
to  be  used,  and  (3)  if  the  Agreement 
State  license  authorizes  the  new 
equipment. 

The  fee  of  $700  for  the  initial  filing  of 
Form-241  is  the  same  as  that  assessed  in 
FY  1993.  The  fee  of  $200  for  revisions 
to  the  Form-241  has  been  added  to  this 
final  rule.  The  reciprocity  fees 
established  by  the  NRC  are  not  intended 
to  restrict  companies  from  doing  work 
in  non-Agreement  States.  The  fees  will 
allow  the  NRC  to  recover  the  costs  it 
expends  in  reviewing  initial 
applications  and  revisions  filed  by  10 
CFR  part  150.20  general  licensees.  That 
is,  the  fee  is  intended  to  recover  the  cost 
of  identifiable  services  to  a  specific 
applicant  in  accordance  with  OBRA-90 
and  the  lOAA.  Fee  Category  16  of  10 
CFR  part  170.31  has  been  revised  to  add 
a  fee  of  $200  for  each  revision  filed  by 
Agreement  State  licensees.  The  revision 
fee  will  be  due  at  the  time  the  applicant 
files  a  revision  to  information  submitted 
on  the  initial  Forra-241  with  the  NRC. 


3.  Fees  for  Irradiators 

Comment.  One  commenter  indicated 
that  underwater  irradiators  should  not 
be  placed,  for  fee  purposes,  in  fee 
Categories  3F  and  3G,  the  same  category 
as  "panoramic"  or  "cell"  type 
irradiators,  because  the  amount  of 
regulation  pertaining  to  unshielded 
source  irradiators  is  much  greater  than 
that  which  applies  to  underwater 
irradiators.  The  commenter  believes  the 
license  should  be  classified  as  Category 
3E,  a  self-shielded  irradiator.  The 
commenter  states  that  the  relative 
complexity  of  the  two  designs  dictates  ■ 
that  this  be  the  case.  Therefore, 
licensing,  inspection,  and  other  NRC 
activities  dealing  with  underwater 
irradiators  must  consume  much  less 
time  and  effort  compared  to  their  "cell" 
or  "panoramic"  counterparts. 

Response.  The  Commission  will 
continue  to  place  underwater  irradiators, 
in  fee  Categories  3F  and  3G.  Although 
the  sources  are  not  removed  from  their 
shielding  for  irradiator  purposes, 
underwater  irradiators  are  not  self- 
shielded  as  are  the  small  irradiators  in 
fee  Category  3E.  The  underwater 
irradiators  are  large  irradiators  and 
possession  limits  of  thousands  of  curies 
are  authorized  in  the  license.  As  a 
result,  more  regulatory  effort  is  required 
to  regulate  underwater  irradiators  than 
is  required  to  regulate  the  small 
irridiators  in  fee  Category  3E.  For 
example,  the  provisions  of  10  CFR  part 
36  apply  the  same  requirements  to  both 
the  underwater  irradiators  where  the 
source  is  not  exposed  for  irradiation  and 
the  exposed  source  irradiators.  The 
average  cost  of  conducting  license 
reviews  and  performing  inspection  of 
the  underwater  irradiators  where  the 
source  remains  shielded  during 
irradiation  are  similar  to  the  costs  for 
irradiators  where  the  source  is  exposed 
during  irradiation. 

D.  Specific  Fee  Issues — Part  1 71 

1.  Exemption  From  Fees  for  State- 
Owned  Reactors. 

Comment.  Several  commenters 
supported  the  proposed  exemption  from 
annual  fees  for  State-owned  research 
reactors.  These  commenters  indicated 
that  the  reactors  are  used  primarily  for 
educational  training  and  academic 
research  purposes  and  contribute 
significantly  to  the  national  research 
effort  and  thereby  provide  significant 
externalized  benefits  to  society. 

Response.  The  NRC,  in  this  final  rule, 
will  amend  both  §§  170.11(a)  and 
171.11(a)(2)  to  provide  that  State-owned 
research  reactors  used  primarily  for 
educational  training  and  academic 
research  purposes  will  be  exempt  from 


fees.  The  proposed  rtile  would  have 
amended  only  10  CFR  part  171.  The 
NRC  believes  that  both  of  these  changes 
are  consistent  with  the  legislative  intent 
of  the  Energy  Policy  Act  of  1992  that 
government-owned  research  reactors  be 
exempt  from  fees  if  they  meet  the 
technical  design  criteria  of  the 
exemption  and  are  used  primarily  for 
educational  training  and  academic 
research  purposes. 

2.  Annual  Fee  for  Uranium  Recovery 
Facilities 

Comment.  While  supporting  the 
NRC's  proposed  first-time  assessment  of 
a  $1.5  million  annual  fee  to  the 
Department  of  Energy  (DOE)  for 
Uranium  Mill  Tailing  Control  Ad 
(UMTCA)  activities,  several  commenters 
strongly  objected  to  the  proposed 
annual  fees  for  uranium  recovery 
licensees.  They  agree  that  the  NRC 
should  be  reimbursed  by  the  collection 
of  reasonable  fees  commensurate  with 
services  provided  but  indicated  that  the 
proposed  fees  are  not  equitable  or 
reasonable  and  have  not  been 
implemented  in  a  fair  and  equitable 
manner.  They  believe  that  the  Class  I 
fees  for  mill  licensees  are  entirely 
disproportionate  to  the  degree  of  NRC's 
involvement  with  the  uranium  recovery 
sites.  Commenters  indicated  that  the 
large  increases  in  fees  for  FY  1994  , 
(approximately  $36,000  per  mill)     ' 
demonstrate  again  the  inconsistent  and 
fluctuating  nature  of  the  NRC  fee 
system.  These  licensees  asserted  thdt 
they  have  no  means  of  anticipating  or 
budgeting  for  the  fees  and  therefore 
large  increases  are  unacceptable.  One 
commenter  stated  that  the  NRC's 
argument  that  the  fees  have  increased 
because  the  initial  licensing  of 
Envirocare's  ll.e(2)  facility  is  complete 
is  irrelevant  and  without  merit  because 
Envirocare's  license  is  a  Class  4D 
byproduct  disposal  facility  and  not  a 
uranium  recovery  license.  Commenters 
note  that  while  the  amount  to  be 
recovered  from  uranium  recovery 
licenses  was  $465,000  for  FY  1993,  the 
amount  to  be  recovered  for  FY  1994 
increased  to  $2.1  million— a  350  percent 
increase.  Commenters  state  that 
regulatory  services  to  the  industry  have 
not  increased  from  FY  1993  to  FY  1994. 
Commenters  find  this  situation 
particularly  troubling  as  they  believe  the 
costs  for  uranium  recovery  facilities 
should  have  decreased  with  the  closure 
of  the  Uranium  Recovery  Field  Office 
(URFO)  in  Denver.  Colorado,  which  was 
described  by  NRC  "as  a  cost  reduction 
measure  to  uranium  recovery 
licensees". 

One  commenter  argues  that  the 
annual  fee  of  $8,700  for  a  Category  4D 
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fees.  The  prc^osed  rule  would  have 
amended  only  10  CFR  part  171.  The 
NRC  believes  that  both  of  these  changes 
are  consistent  with  the  legislative  intent 
of  the  Energy  Policy  Act  of  1992  that 
government -owned  research  reactors  be 
exempt  from  fees  if  they  meet  the 
technical  design  criteria  of  the 
exemption  and  are  used  primarily  for 
educational  training  and  academic 
research  purposes. 

2.  Annual  Fee  for  Uranium  Recovery 
Facilities 

Comment.  While  supporting  the 
NRC's  pltjposed  first-time  assessrnent  of 
a  $1.5  million  annual  fee  to  the 
Department  of  Energy  (DOE)  for 
Uranium  Mill  Tailing  Control  Ad 
(UMTCA)  activities,  several  commenters 
strongly  objected  to  the  proposed 
annual  fees  for  uranium  recovery 
licensees.  They  agree  that  the  NRC 
should  be  reimbursed  by  the  collection 
of  reasonable  fees  commensurate  with 
services  provided  but  indicated  that  the 
proposed  fees  are  not  equitable  or 
reasonable  and  have  not  been 
implemented  in  a  fair  and  equitable 
maimer.  They  believe  that  the  Class  I 
fees  for  mill  licensees  are  entirely 
disproportionate  to  the  degree  of  NRC's 
involvement  with  the  uranium  recovery 
sites.  Commenters  indicated  that  the 
large  increases  in  fees  for  FY  1994 
(approximately  $36,000  per  mill) 
demonstrate  again  the  inconsistent  and 
fluctuating  nature  of  the  NRC  fee 
system.  These  licensees  asserted  that 
they  have  no  means  of  anticipating  or 
budgeting  for  the  fees  and  therefore 
large  increases  are  unacceptable.  One 
commenter  stated  that  the  NRC's 
argument  that  the  fees  have  increased 
because  the  initial  licensing  of 
Envirocares  ll.e(2)  facility  is  complete 
is  irrelevant  and  without  merit  because 
Envirocare's  license  is  a  Class  4D 
byproduct  disposal  facility  and  not  a 
uranium  recovery  license.  Commenters 
note  that  while  the  amount  to  be 
recovered  from  uranimn  recovery 
licenses  was  $465,000  for  FY  1993,  the 
amount  to  be  recovered  for  FY  1994 
increased  to  $2.1  million— a  350  percent 
increase.  Commenters  state  that 
regulatory  services  to  the  industry  have 
not  increased  from  FY  1993  to  FY  1994. 
Commenters  find  this  situation 
particularly  troubling  as  they  believe  the 
costs  for  uranium  recovery  facilities 
should  have  decreased  with  the  closure 
of  the  Uranium  Recovery  Field  Office 
(URFO)  in  Denver,  Colorado,  which  was 
described  by  NRC  "as  a  cost  reduction 
measure  to  uranium  recovery 
licensees". 

One  commenter  argues  that  the 
annual  fee  of  $8,700  for  a  Category  4D 


license  is  not  justified  when  one 
considers  the  fee  of  $94,300  for  a  mill 
license,  a  difference  of  $85,600.  The 
commenter  states  that  this  disparity  is 
so  great  that  it  cannot  be  explained  as 
anything  short  of  arbitrary  and 
capricious.  The  commenter  asserted  that 
to  be  equitable.  Category  4D  licenses 
should  be  assessed  the  same  fees  as  a 
mill  in  fee  Category  2.A.C1),  Class  I. 
because  commercial  bjrproduct  disposal 
sites  are  analogous  to  uranium  recovery 
tailings  impoundments  and  essentially 
require  the  same  regulatory  oversight 
One  commenter  was  concerned  that 
the  new  fees  collected  from  DOE  will 
not  be  used  to  decrease  the  fees  placed 
on  other  uranium  recovery  hcensees. 

.  Response.  Contrary  to  the 
commenter's  claim,  the  total  budget 
authority  to  be  recovered  through  fees 
from  Title  II  uranium  recovery  licensees 
has  decreased  over  the  past  two  years. 
The  following  table  shows  the  NRC 
budget  authority  for  Title  II  uranium 
recovery  licensees  for  FY  1992.  FY 
1993,  and  FY  1994. 


Title  II 

Dollars  in  ttx>usands 

facilities 

FY 
1992 

FY 
1993 

FY 
1994 

Total  Budget 
Authofrty  _ 

Less  10  CFR 
Part  170 
Fees 

$3,668 
-1.700 

$3,065 
-2.600 

S2.839 
-2,200 

Total 
An- 
nual 
Fees  . 

1.968 

465 

639 

As  shown  above,  the  NRC  total  budget 
authority  for  commercial  uranium 
recovery  licensees  has  steadily 
decreased  fixim  $3,668,000  in  FY  1992 
to  $2,839,000  in  FY  1994.  a  23  percent 
decrease  since  FY  1992.  However, 
because  of  the  relatively  large  collection 
of  10  CFR  Part  170  fees  in  FY  1993  as 
a  result  of  the  NRC  licensing  review 
efforts  associated  with  the  Envirocare 
license  application,  the  FY  1993  amount 
of  $465,000  to  be  collected  through 
annual  fees  is  $174,000  less  than  the  FY 
1994  annual  fee  amount  of  $639,000.  In 
FY  1993.  the  NRC  estimated  that 
approximately  $2.6  million  would  be 
collected  from  10  CFR  170  fees, 
including  fees  for  the  major  review  work 
for  the  Envirocare  ll.e(2)  license.  The 
Envirocare  license  was  issued  on 
November  19. 1993.  Therefore,  the  10 
CFR  Part  170  fees  estimated  to  be 
collected  in  FY  1994  have  decreased. 

Another  reason  for  the  increase  in  FY 
1994  annual  fees  for  commercial 
uranium  recovery  licensees  is  a 
reduction  in  the  number  of  hcensees.  In 


FY  1993  there  were  14  uranium 
recovery  licensees  subject  to  anniiai 
fees,  compared  with  12  licensees  in  FY 
1994.  This  is  a  decrease  of  2  licensees 
(or  14  percent).  Because  costs  ara 
allocated  to  a  class  of  licensees,  any 
terminations  that  occur  within  the  class 
will  raise  the  annual  fees  for  the 
remaining  licensees  within  that  class  in 
order  for  the  NRC  to  collect 
approximately  100  percent  of  its  budget 
in  fees.  The  generic  and  other  regulatory 
costs  allocated  to  a  class  of  hcensees 
under  10  CFR  Part  171  are  not 
dependent  on  the  number  of  licensees 
in  a  class. 

While  the  total  amount  of  annual  fees 
to  be  recovered  from  all  uranium 
recovery  licensees,  commercial  (Title  IIJ 
and  DOE  (Title  I)  is  $2.1  miUion  in  FY 
1994,  $1.5  million  of  this  amount  is  for 
DOE  Uranium  Mill  Tailing  Control  Act 
(UMTRCA)  activities.  The  $1.5  million 
related  to  DOE  UMTRCA  activities  is 
being  paid  by  DOE  in  FY  1994,  leaving 
the  $0.6  million  to  be  paid  by  the 
commercial  Title  II  facilities.  The  • 
budget  for  DOE  UMTRCA  activities  does 
not  affect  commercial  uranium  recovery 
license  fees  in  FY  1994.  nor  did  it  affect 
their  fees  prior  to  FY  1994.  As  noted  by 
the  commenters.  IX)E  is  being  assessed 
a  $1.5  million  armual  fe«<in  FY  1994  (10 
CFR  171.16(d).  fee  Category  18b).  For 
FYs  1991-1993.  the  costs  for  DOE 
UMTRCA  activities  were  assessed  to 
operating  power  reactors  as  a  surcharge 
because  DOE  was  not  an  NRC  licensee 
(10  CFR  171.15(c)(2)).  In  FY  1994.  the 
costs  for  UMTRCA  activities  were 
moved  from  the  power  reactor  class  of 
licensees  to  the  uranium  recovery  class 
because  as  of  September  21. 1993,  DOE 
became  a  general  licensee  of  the  NRC 
(10  CFR  40.27)  because  post-reclamation 
closure  of  the  Spook,  Wyoming  site  had 
been  achieved.  As  a  result,  DOE  will  be 
billed  for  the  costs  ($1.5  million  in  FY 
1994)  associated  with  NRC's  UMTRCA 
review  and  all  activities  associated  with 
the  facilities  assigned  to  DOE  under 
UMTRCA. 

The  statement  made  by  a  commenter 
that  fees  collected  from  DOE  will  not  be  . 
used  to  decrease  NRC's  license  fees  is 
not  correct.  The  $1.5  million  to  be 
collected  from  DOE  will  not  be  assessed 
to  operating  p>ower  reactors  who  have 
paid  these  costs  since  FY  1991. 
Therefore,  the  fees  for  operating  power 
reactors  will  decrease  as  a  result  of  the 
reallocation  of  costs. 

Based  on  the  comments  regarding  the 
annual  fee  for  Ucenses  authorizing  the 
disposal  of  lle.(2)  byproduct  material, 
the  NRC  has  reexamined  its  allocation 
of  the  budget  for  Title  II  uranium 
recovery  activities.  Based  on  this 
reexamination  and  the  comments 
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received,  the  NKC  has  concluded  that 
the  part  of  the  budgeted  costs  for  the 
uranium  recovery  class  of  licensees 
should  be  allocated  to  licenses  that 
authorize  receipt  a|td  disposal  of  lle.(2) 
byproduct  material^  because  some  of 
these  budgeted  resources  are  used  to 
regulate  these  licensees.  Thus,  the 
$639,000  to  be  recovered  in  annual  fees 
will  be  recovered  fiom  fee  category 
2.A.(2)  Class  I  facilities.  Class  II 
fecilities  and  Othei^  facilities,  plus 
licenses  authorizing  disposal  of  lle.(2) 
byproduct  material.  Additionally,  the 
Commission  has  determined  that  for 
licenses  issued  for  the  primary  purpose 
of  disposal  of  lle.(?)  byproduct  material 
(e.g.,  the  license  is^ed  to  Envirocare  in 
FY  1994)  the  annudl  fee  should  be  90 
percent  of  the  fee  fir  a  Class  I  mill.  This 
is  based  on  a  determination  that  an 
estimated  90  percent  of  the  budget  for 
regulating  Class  I  niills  is  related  to  the 
mill  tailings  and  the  remaining  10 
percent  to  the  processing  of  the  ore. 
Therejpre,  since  es^ntially  the  same 
regulations  apply  t^  the  mill  tailings 
generated  by  a  Clasis  I  mill  and  the 
lle.(2)  byproduct  material  received  by  a 
licensee  whose  prifiary  purpose  is  to 
dispose  of  lle.(2)  byproduct  material, 
the  annual  fee  for  a  licensee  whose 
primary  purpose  isithe  disposal  of 
lie. (2)  byproduct  material  should  be  the 
same  as  that  portion  (90  percent)  of  the 
annual  fee  for  a  Claks  I  facility  that  is 
related  to  the  mill  tailings.  The  annual 
fee  for  non-operating  mills  that  accept 
lle.(2)  byproduct  material  for  disposal 
*  in  tailings  piles  ere  ited  by  mill 
operations  will  not  be  changed,  because 
such  disposal  is  incidental  to  the 
existing  tailings  tha  t  were  generated 
prior  to  eliminatioi;  of  the  mill's 
authority  to  op>erati!  and  the 
Commission's  policy  is  not  to  assess  an 
annual  fee  to  non-qperating  faciUties.  As 
a  result  of  the  abovje  changes  the  base 
annual  fee  for  a  Claks  I  facihty  will  be 
reduced  from  $94,300  to  $74,500  for  FY 
1994.  The  annual  ffe  for  licenses  with 
the  primary  purpose  of  disposal  of 
lle.(2)  byproduct  material  will  be 
$67,000." 

3.  Annual  Fee  for  Fuel  Facilities 

a.  Comment.  Twi  commenters 
objected  to  the  proposed  reclassiBcation 
of  General  Atomic^  (GA)  special 
nuclear  material  li<|ense  from  one 
subclass  to  another.  Commenters 
indicated  that  sucha  reclassification, 
with  the  attendant  Increase  in  annual 
fees,  would  have  the  further  effect  of 
forcing  GA  to  shut  down  the 
manufacture  of  a  htnited  number  of 
TRIGA  research  rector  fuel  elements, 
thereby  eliminating  any  U.S.  source  for 


this  type  of  reactor 


fuel.  Commenters 


argued  that  the  hcensee  is  not  a  "fuel 
feciUty"  in  the  same  sense  as  other  fee 
Category  l.A.(l)  Ucensees,  in  that  all  of 
the  Ucensees  in  fee  Category  1.A.{1)  are 
large  suppUers  of  hght  water  reactor  fuel 
to  the  commercial  power  industry  or  the 
U.S.  Navy.  Conunenters  stated  that 
reclassifying  the  license  is  inconsistent 
with  the  NRC's  stated  underlying  basis 
of  charging  a  class  of  licensees  for  NRC 
costs  attributable  to  that  class  of 
licensees  particularly  when  one 
considers,  for  comparison  purposes,  the 
special  nuclear  material  (SNM) 
throughput,  facility  size,  employment 
numbers,  complexity  of  processes, 
chemical/physical  forms  of  SNM,  and 
number  of  process  steps.  Commenters 
therefore  concluded  that  the  GA  license 
should  not  be  reclassified. 

General  Atomics,  whose  license  is  to 
be  reclassified,  commented  that  after 
three  years  of  being  classified  as  a  fee 
Category  l.A.(2)  Ucensee,  there  is  no 
justification  for  suddenly  reclassifying 
the  hcense  as  a  fee  Category  l.A.(l)  fuel 
facihty,  because  there  has  been  no 
change  of  any  kind  in  the  activities  or 
licensing  status  since  1991  that  would 
warrant  reclassification  of  the  facility. 
GA  also  contends  that  it  is  unfair  to 
reclassify  the  license  after  the  begiiming 
of  the  fiscal  year  and  to  impose  more 
than  an  eight-fold  increase  in  the  fee 
associated  with  the  new  category 
without  the  licensee  having  the 
opportunity  to  take  licensing  action  to 
avoid  the  fee.  GA  states  that  when  the 
initial  rule  for  100  percent  recovery  was 
pubhshed  in  FY  1991.  the  NRC 
recognized  that  many  licensees  might 
wish  to  avoid  or  minimize  the  fees  by 
terminating  or  modifying  their  licenses, 
and  for  that  reason  provided  a  30-day 
period  before  the  effective  date  of  the 
rule  for  a  licensee  to  file  a  request  to 
terminate  the  license  or  request  a 
possession-only  license  and  thereby 
avoid  paying  the  aimual  fee.  GA  also 
stated  that  imposition  of  the  proposed 
fee  would  force  them  to  significantly 
raise  its  unit  fuel  prices  to  recover  the 
eight-fold  fee  increase  and  that  many  of 
its  customers  for  research  reactor  fuel 
are  typically  low-budget  research 
facilities  such  as  university  research 
reactors,  many  of  which  are  operated  by 
nonprofit  educational  institutions. 

Response.  The  NRC  established  fuel 
facilities  as  a  separate  class  of  licensees 
in  FY  1991.  Within  the  class,  there  are 
four  subclasses  of  Ucensees  described  in 
10  CFR  171.16(d):  high-enriched 
uranium  (HEU)  fuel  fabrication,  low- 
enriched  luanium  (LEU)  fuel 
fabrication,  all  other  materials  licenses 
authorizing  critical  quantities  of  special 
nuclear  material,  and  UF6  converters. 
One  of  the  questions  raised  by  the 


commenters  is  whether  GA  license 
SNM-696  should  be  placed  in  the  LEU 
fuel  fabrication  facility  subclass  (fee 
category  l.A.(l))  or  the  other  facility 
subclass  authorizing  critical  quantities 
of  special  nuclear  material  (fee  category 
l.A.(2)).  Fee  Category  l.A.(l)  of  10  CFR 
171.16(d)  is  intended  to  cover  those 
licenses  that  authorize  the  possession 
and  use  of  uranium  235  or  plutonium 
for, fuel  fabrication  activities.  In  the 
proposed  rule  for  FY  1994.  the  NRC 
concluded  that  Ucense  SNM-696,  held 
by  GA,  would  be  reclassified  from  fee 
Category  l.A.(2)  (all  other  materials 
licenses  authorizing  critical  quantities 
of  special  nuclear  material)  to  fee 
Category  l.A.(l)  (a  low-enriched  fuel 
fabrication  facility).  This  reclassification 
is  based  on  the  fact  that  (1)  the  Ucense 
authorizes  the  possession  and  use  of 
uranium  235  for  fuel  fabrication 
activities  and  (2)  GA  manufactures 
TRIGA  research  reactor  fuel  elements 
using  low-enriched  fuel.  As  a  result,  the 
proper  classification  for  license  SNM- 
696  is  fee  category  l.A.(l)  (low-enriched 
fuel  fabrication).  In  the  past,  this  Ucense 
was  improperly  categorized  by  NRC  and 
as  a  result.  General  Atomics  was 
assessed  substantially  lower  fees  over 
the  past  three  years  than  it  should  have 
been.  Rather  than  continue  using  an 
incorrect  fee  classification  for  this 
Ucense.  now  that  the  NRC  is  aware  of  its 
administrative  error,  this  final  rule 
places  the  license  in  its  proper  fee 
category.  The  NRC  recently  addressed  a 
similar  classification  issue  in  response 
to  a  Babcock  and  Wilcox  (B&W)  request 
that  their  LEU  fuel  fabrication  facility  be 
reclassified  from  fee  category  l.A.(l) 
(LEU  facility)  to  fee  category  l.A.(2)  (all 
other  materials  licenses  authorizing 
critical  quantities  of  special  nuclear 
material).  On  January  7, 1994,  the  NRC 
denied  this  request  for  reasons  similar 
to  those  stated  above  for  the  General 
Atomics  license. 

The  other  question  raised  by  the 
commenter  is  whether  the  fee  for  the  GA 
license  should  be  the  same  as  the  other 
LEU  fuel  fabrication  Ucenses  because 
their  fuel  and  process  is  different.  That 
is,  would  assessing  GA  the  same  fee  as 
other  LEU  fuel  fabrication  licensees 
represent  a  disproportionate  allocation 
of  costs  to  GA.  B&W  has  also  raised 
similar  questions  relative  to  their  LEU 
facility.  The  NRC  is  considering  B&W's 
request  for  a  partial  exemption  from 
annual  fees  under  10  CFR  171.11(d). 
This  request  is  currently  under  review. 
Some  of  the  comments  received 
concerning  the  GA  fuel  facility  are 
similar  to  the  arguments  presented  by 
B&W  for  an  exemption.  GA  states  that 
"Reclassifjing  GA  as  a  Category  l.A.(l) 
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licensee  is  inconsistent  with  the  NRC's 
stated  underlying  basis  of  'charging  a 
class  of  licensees  for  NRC  costs 
attributable  to  that  class  of  licensees.'  It 
asserts  that  by  any  measure  of 
comparison,  e.g.,  SNM  •  •  • 
complexity  of  processes,  chemical/ 
physical  forms  of  SNM,  number  of 
process  steps,  etc.,  GA's  licensed 
activities  are  nowhere  close  to  being  in 
the  same  class  as  the  licensees  listed  in 
Category  l.A.(l).  GA's  •  '  "licensed 
processes  are  simple  small  batch-wise 
operations,  there  are  no  processes 
involving  solutions  or  powders  (the  fuel 
is  a  uranium-zirconium  metal  alloy), 
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ity  to 


The  NRC  believes  that  consideration 
of  GA's  comment  as  a  request  for  an 
exemption  under  10  CFR  171.11(d)  is 
appropriate  and  supported  by  Allied- 
Signd  V.  NBC.  The  Court  there     i 
indicated  that  they  saw  no  reason 'to 
require  the  Commission  to  address  rare 
situations  in  the  rule  itself,  especially 
since  10  CFR  Part  171  provides  for 
exemptions  in  unusual  circumstances. 
Therefore,  the  NRC  intends  to  treat  the 
unusual  circumstances  discussed  in 
GA's  comments  as  an  exemption 
request,  which  it  will  address  in  the 
near  future.  The  Commission  notes, 
however,  that  the  exemption 
determination  will  not  be  based  on 
factors  associated  with  size,  ability  to 
pay.  or  other  economic  factors.  As  stated 
in  the  decision  to  reinstate  the 
exemption  from  annual  fees  for  non- 
profit educational  institutions,  abi  it^  . 
pay  is  not  a  basis  for  an  exemption  (59 
FR  12539).  The  NRC  also  addressed 
these  issues  in  the  Regulatory  Flexibility 
Analysis  in  Appendix  A  to  the  final  rule 
published  July  10. 1991  (56  FR  31511). 
The  Commission  indicated  these 
generally  are  not  factors  it  will  consider 
in  setting  fees  and  finds  no  basis  for 
altering  its  approach  at  this  time. 

Given  the  questions  raised  by  B&W. 
GA,  and  other  fuel  facilities  regarding 
exemptions  from  fees  and  proper  fee 
category  classification,  the  NRC  plans  to 
reexamine  the  fuel  facihty  subclass 
categorizations.  Any  restructuring  that 
results  from  this  reexamination  will  be 
included  in  the  proposed  FY  1995  fee 
rule  for  notice  and  comment. 

The  NRC  adopts  General  Atomics' 
suggestion  that  the  NRC  consider  a 
waiver  of  the  FY  1994  annual  fees  if. 
within  the  30-day  period  after  the  NRC 
acts  on  their  exemption  request,  it 
notifies  the  NRC  in  writing,  in 
accordance  with  10  CFR  70.38.  that  it 
wishes  to  relinquish  the  portion  of  their 
license  permitting  fabrication  of  fuel 
elements  or  to  obtain  a  POL.  In  order  to 
be  considered  for  the  waiver  of  the  FY 
1994  annual  fee,  General  Atomics  must 


permanently  cease  fuel  fabrication 
activities  within  the  30-day  period  after 
NRC  acts  on  the  exemption  request. 
With  respect  to  the  argiunent  that 
reclassifying  the  license  is  inconsistent 
with  the  NRC's  stated  underlying  basis 
of  "charging  a  class  of  licensees  for  NRC 
costs  attributable  to  that  class  of 
licensees",  costs  for  providing  an 
identifiable  service  related  to  a  specific 
application,  license  or  approval  are 
recovered  under  the  fee  regulations  in 
10  CFR  Part  170.  For  generic  and  other 
regulatory  costs  not  recovered  under  10 
CFR  170,  the  NRC.  in  compliance  with 
the  requirements  of  OBRA-90,  has 
allocated  these  costs  to  major  classes  of 
licensees.  The  law  permits,  and  the  NRC 
has  established,  a  schedule  of  annual 
charges  in  10  CFR  Part  171  that  assesses 
different  annual  charges  to  different 
licensees  or  classes  of  licensees.  To  the 
extent  practicable,  and  where  necessary 
for  a  more  fair  and  equitable  allocation 
of  costs,  a  major  class  of  licensees  is 
divided  into  subclasses.  Within  a  class 
or  subclass  of  licensees,  the  costs  are 
uniformly  allocated  to  each  licensee  in 
the  class  or  subclass  based  on  the 
premise  that  there  is  no  significant 
difference  in  the  generic  and  other 
regulatory  services  provided  to  each 
licensee  within  a  class  or  subclass.  This 
approach  and  principle  are  used  for  all 
classes  of  licensees  (57  FR  32693;  July 
23, 1992).  The  Commission  has 
carefully  reviewed  the  costs  allocated  to 
the  LEU  fuel  fabrication  subclass  and 
concluded  that  the  budgeted  costs  have 
been  properly  assigned  to  those 
licensees  within  the  subclass. 

b.  Comment.  Commenters  also 
objected  to  the  increases  in  annual  fees 
for  Category  l.A.(l)  (low-enriched  fuel 
facilities)  and  Category  l.A.(2).  (other 
materials  licenses  authorizing  critical 
quantities  of  special  nuclear  material). 
Commenters  indicated  that  the  base  fee 
for  low-enriched  fuel  facilities  has 
increased  from  about  $700,000  in  FY 
1991  to  $1.4  million  in  FY  1994,  while 
Category  l.A.(2)  increased  from  about 
$175,000  to  $304,000  (including 
surcharge).  These  increases, 
commenters  claimed,  place  an  undue 
hardship  on  the  profitable  operation  of 
these  facilities  and  are  grossly  out  of 
proportion  to  any  warranted  increase  in 
the  effort  expended  by  the  NRC  in 
regulating  these  classes  of  licensees. 
One  commenter  stated  that  the  NRC's 
practice  of  retroactively  revising  annual 
fees  causes  major  corporate  budgeting 
problems,  especially  when  large 
increases  between  the  originally 
invoiced  quarterly  payments  and  actual 
annual  fees  are  the  result. 

Response.  The  amount  of  the  NRC's  - 
fees  are  based  on  the  budget  authority 


for  a  class  of  licensees  and  do  not 
consider  impact  on  a  company's 
profitability.  The  NRC  budgeted  costs 
for  this  class  of  licensees  have  increased 
because  the  NRC  budgeted  and  the 
Congress  appropriated  greater  resources 
to  regulate  the  safety  and  safeguards  of 
fuel  facilities.  Under  the  100  percent 
recovery  statute  of  OBRA-90.  charging 
this  class  of  licensees  fees  that  fail  to 
recover  the  full  budgeted  amount, 
would  mean  that  other  licensees  must 
pay  additional  fees  which  provide  no 
benefit  to  them.  NRC  promulgates  its 
final  rules  as  early  as  it  can  subject  to 
certain  time-sensitive  constraints:  the 
NRC  must  receive  a  Congressionally 
approved  budget,  calculate  the 
numerous  fees  in  question,  issue  a 
proposed  rule  for  comment,  evaluate  the 
comments,  and  issue  a  final  fee  rule. 

c.  Comment.  One  commenter,  Allied- 
Signal  (A-S),  believed  that  the  costs 
allocated  to  the  UF6  conversion  subclass 
should  be  divided  equally  between  two 
licensees  rather  than  one,  even  though 
the  second  licensee  has  a  possession 
only  license  (POL).  A-S  argued  that  the 
NRC  has  not  provided  a  rational  basis 
for  exempting  that  licensee  from  the 
annual  fee.  A-S  noted  the  NRC's  policy 
that  it  is  the  existence  of  a  license,  not 
operations,  that  determines  allocation  of 
costs  for  recovery  through  the  annual 
fee.  A-S  believes  that  a  licensee  that  has 
a  license  to  operate  but  does  not  do  so 
is  no  different  from  a  licensee  that  has 
operated,  stops  doing  so,  and  holds  a 
POL.  A-S  believes  that,  in  each  case,  the 
NRC's  regulations  are  equally  applicable 
and  the  licensee  benefits  fit)m  them.  A- 
S  pointed  out  that  it  is  the  only  entity 
in  the  U.S.  engaging  in  UFs  conversion 
operations  and  although  it  has 
attempted  to  pass  the  cost  of  fees  on  to 
its  customers,  it  has  not  been  able  to  do 
so  on  a  broad-scale  basis.  A-S  claimed 
that  the  proposed  fee  would  raise  its 
costs  by  6  cents  per  pound  and  that 
winning  bids  from  Canadian  and 
European  UFe  converters  are  decided  by 
as  little  as  1  cent  per  pound  of  UFf,. 

A-S  also  argued  that  the  UF6 
conversion  license  should  be  removed 
from  the  fuel  facility  class  of  licensees 
and  included  in  the  uranium  recovery 
class  because  the  operations  of  the  UFf, 
converter  are  more  similar  to  those  of  a 
uranium  mill  than  to  a  fuel  facility. 
Additionally,  there  is  now  only  one  UF6 
converter  in  the  U.S.  and  a  subcategory 
of  one  does  not  accurately  reflect  the 
relevant  amount  of  NRC's  resources 
devoted  to  the  license  and  for  that 
reason  is  inappropriate.  Therefore, 
according  to  Allied-Signal,  the  annual 
fee  is  not  fairly  and  equitably  allocated 
as  required  by  OBRA-90.  and  does  not 
bear  a  reasonable  relationship  to  the 
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cost  of  providing  regulatory  services, 
also  required  by  th^  statute.  AS, 
therefore,  beUeves  the  resulting  fee  for 
UF6  converters  is  disproportionately 
higher  than  that  charged  to  licensees  in 
the  uranium  recov^y  category  and 
disproportionately  Close  to  what  is 
assessed  to  operating  reactors. 

Besponse.  The  NtiC  has  a  long- 
standing policy  of  riot  assessing  annual 
fees  to  those  licensees  who  have 
indicated  to  the  NnC  that  they  wish  to 
amend  their  license  to  permanently 
withdraw  authority  to  operate  and  have 
been  issued  a  possession  only  license 
(POL)  (51  FR  33228;  September  18. 
1986).  In  FY  1991.  <he  NRC 
reconsidered  and  reaffirmed  its  policy 
that  licensees  with  POI.S  would  not  be 
subject  to  the  annufl  fees  when  it 
initially  established  fees  to  recover  100 
percent  of  its  budget  authority  under 
OBRA-90  (56  FR  14873;  April  12,  1991). 
Recently,  the  Comijission  revisited  this 
issue  as  part  of  its  ne  policy  review 
required  by  EPA-94,  and  affirmed  its 
decision  to  continue  the  policy  of  not 
assessing  annual  fees  to  licensees  when 
the  license  is  amended  to  authorize 
possession  only  or  decommissioning. 
This  is  consistent  vyith  the  concept  that 
those  who  benefit  fi^m  a  license  that 
authorizes  operation  or  use  of  material 
should  pay  annual  fees.  Therefore, 
consistent  with  agency  policy  included 
in  the  past  fee  rulest  and  the  FY  1994 
proposed  fee  rule,  the  NRC  will  not 
assess  FY  1994  annual  fees  to  Sequoyah 
Fuels  Corporation,  previously  a  \JF«, 
converter  but  now  is  not  authorized  to 
operate  as  a  UF6  coiverter. 

However,  the  NRC  recognizes  that  its 
fee  rule  including  this  policy  could 
result  in  a  disproportionate  allocation  of 
costs  to  a  licensee  i^  unusual  situations. 
Exemptions  for  suc|i  unusual 
circumstances  are  provided  for  in  10 
CFR  171  11(d)  and  ^re  supported  by 
Allied-Signal  v.  NBC.  The  NRC 
concludes  that  the  msues  raised  by 
Allied-Signal  regarqing  a 
disproportionate  allocation  of  the 
budgeted  costs  to  thjem,  as  a  result  of  the 
elimination  of  Sequbyah  Fuels  from  the 
fee  base,  falls  withif  the  confines  of  an 
unusual  situation.  Therefore,  the  NRC 
will  consider  Allied-Signal's  comments 
regarding  NRC's  allocation  of  costs  to 
them  as  an  exemption  request  under  10 
CFR  171.11(d).  The  Commission  will 
issue  a  decision  on  this  exemption 
request  in  the  near  ^ture. 

As  indicated  in  the  response  in  item 
3(a).  the  NRC  recogiiized  that  there  will 
be  adverse  impacts  on  licensees  as  a 
result  of  implementing  OBR.^-90.  The 
NRC  has  concluded, after  notice  and 
comment  ruleraakiiig  that  it  would  not 
be  appropriate  to  co  isider  licensees' 


ability  to  pass  through  costs  in 
establishing  its  fiee  schedules,  an 

approach  now  recommended  by  Allied- 
Signal.  .As  stated  in  the  decision  to 
reinstate  the  exemption  from  annual 
fees  for  nonprofit  educational 
institutions,  ability  to  pay  is  not  a  basis 
for  an  exemption  (59  FR  12539).  No  one 
sought  judicial  review  of  that  decision. 

The  Commission  disagrees  with 
Allied-Signal's  suggestion  that  it  be 
placed  in  the  uranium  recovery  fee 
category  rather  than  that  reserved  for 
fuel  facilities,  where  it  is  airrently 
located.  The  NRC  includes  the 
regulatory  costs  for  UFe  conversion 
facilities  in  the  fuel  facility  class  of 
licensees.  In  developing  the  FY  1994 
annual  fees  the  NRC  followed  the 
established  budget  structure.  This 
permitted  the  NRC  to  more  readily 
identify  and  allocate  generic  and  other 
regulatory  costs  to  a  dass  of  licensees, 
and  allowed  the  NRC  to  explain  and  to 
show  the  origin  of  these  costs  upon 
pubUc  examination  of  the  record. 

Although  the  UF6  conversion  facilities 
are  included  in  the  same  class  as  fuel 
fabrication  facilities  for  budgeting 
purposes,  the  annual  fee  is  based  on  the 
NRC's  costs  attributable  to  the  \J?(, 
conversion  facility  subclass  of  licensees. 
For  example,  generic  safety  and 
safeguards  and  other  regulatory  costs  are 
included  in  the  budgeted  costs  for  the 
fuel  facilities  class  of  licensees. 
However,  none  of  the  safeguards  costs 
are  included  in  the  annual  fee  for  the 
UF6  conversion  facility  subclass  since 
none  of  these  costs  are  attributable  to 
this  subclass.  Thus,  the  costs  included 
in  the  annual  fee  for  the  UF*  subclass  of 
licensees  are  those  budgeted  costs 
attributable  to  the  subclass.  These  costs, 
and  the  resulting  annual  fee,  would  be 
the  same  independent  of  where  they  are 
included  in  the  budget.  Therefore,  even 
if  the  UFft  conversion  facilities  are  more 
akin  to  uranium  recovery  facilities,  the 
budgeted  costs  attributable  to  them 
result  in  a  diffierent  annual  fee. 

The  NRC  further  notes  that  the  NRC's 
costs  of  promulgating  regulations  for  a 
type  of  licensee  do  not  necessarily 
decrease  when  the  number  of  licenses  in 
a  class  goes  down.  Whether  a  class  of 
licensees  is  comprised  of  one  licensee  or 
one  hundred,  generic  safety  concerns 
may  well  remain  the  same,  and  the  same 
research  and  regulations  are  necessary. 
This  is  what  distinguishes  the  annual 
fee  from  the  10  CFR  Part  170  fees,  which 
are  charged  to  recapture  costs  for 
specific  services  such  as  inspections 
and  license  amendments.  By  its  very 
nature  the  annual  fee  is  levied  to 
recover  the  costs  of  providing  services, 
such  as  the  development  of  new 


regulations,  that  cannot  be  attributed  to 
a  specific  licensee. 

The  NRC  does  recognize  the  strain 
this  policy  imavoidably  places  on 
licensees  who  become,  as.Allied-Signal 
has,  the  single  licensee  in  their  class  or 
subclass.  The  NRC  will  be  reviewing 
this  problem  along  with  others 
associated  with  classification  of  fuel 
facilities.  Any  changes  resulting  from 
this  review  will  be  included  in  the  FY 
1995  proposed  rule  for  notice  and 
public  comment. 

4.  Fees  for  Independent  Spent  Fuel 
Storage  Installations 

Comment.  One  commenter.  while 
noting  that  the  willingness  and  ability  of 
the  NRC  to  hold  the  line  on,  and  indeed 
reduce,  the  recoverable  budget  for  FY 
1994  is  commendable,  questioned  the 
increase  in  fees  fit)m  $136,200  to 
$363,500  for  Independent  Spent  Fuel 
Storage  Installations.  As  a  minimum, 
the  commenter  believes  NRC  should 
identify  the  additional  resources  to  be    - 
expended  in  this  area. 

Besponse.  The  reasons  for  the 
increased  fees  for  independent  spent 
fuel  storage  licensees  are  two-fold.  First, 
the  budgeted  amount  necessary  to 
regulate  spent  fuel  activities  which  is 
recovered  through  10  CFR  Part  170  and 
171  fees  increased  to  provide  regulatory 
oversight  for  the  increased  number  of 
facilities  and  to  accomplish  necessary 
rulemaking  activities  for  spent  fuel 
facilities.  Additionally,  as  the  licensing 
of  these  facilities  are  completed,  the 
amount  of  fees  from  10  CFR  Part  170 
decreased  resulting  in  an  increased 
amount  of  the  budget  that  must  be 
recovered  frtjm  10  CFR  Part  171. 

5.  Proration  of  Annual  Fees 

Comment.  Several  commenters 
concurred  with  the  proposed  proration 
provisions  and  permitting  a  waiver  of 
annual  fiees  for  those  who  either  filed  for 
termination  of  their  license  prior  to 
October  1, 1993,  or  permanently  ceased 
hcensed  activities  by  September  30. 
1993  but  had  not  yet  received  necessary 
NRC  approvals  before  the  end  of  the 
fiscal  year. 

Besponse.  The  NRC  has  amended  10 
CFR  171.17  to  revise  the  proration 
provision  for  reactors  and  add  a 
proration  provision  for  materials 
licenses.  The  proration  provisions  are 
effective  for  FY  1994.  The  NRC 
proposed  to  prorate  the  annual  fees  for 
materials  licenses  upgraded  or 
downgraded  during  the  fiscal  year. 
However,  based  on  lack  of  sufficient 
data  at  this  time  on  upgrades  and 
downgrades  of  licenses  and  the 
administrative  burden  to  implement  this 
part  of  the  proposed  proration  provision 
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for  FY  1994.  the  NRC  will  prorate  the         3. 
annual  fees  only  for  those  licenses  for 
which  a  termination  request  or  a  request 
for  a  POL  has  been  filed  during  the 
fiscal  year  and  for  new  licenses  issued 
during  the  fiscal  year.  This  issue  will  be 
revisited  in  a  future  rulemaking. 

E.  Other  Issu^ 

1.  Impact  of  Fees  on  Licensees 

Comment.  Several  commenters 
expressed  concern  about  the  impact  of 
fees,  particularly  on  the  practice  of 
nuclear  medicine.  Some  commenters 
indicated  that  the  increase  in  annual 
fees  may  indirectly  limit  access  to 
critical  radiological  care,  particularly  for 
small,  rural,  medical  practices.  They 
suggest  that  the  fees  be  reduced  or  that 
NRC  freeze  the  annual  license  fee  for  a 
five-year  period  in  order  for  them  to  stay 
in  business. 

Besponse.  The  NRC  is  concerned 
about  the  impact  of  its  fees  but  has 
concluded  that  significant  changes  can 
only  come  about  through  the  enactment 
of  legislation.  The  Commission  is 
satisfied  that  the  fee  schedule  being 
promulgated  for  FY  1994  satisfies  all 
statutory  obligations.  TTie  Conunission 
recently  considered  the  effect  of  fees  on 
the  medical  community  and  decided 
that  it  would  not  provide  the  significant 
fee  relief  requested  by  the  medical 
commenters  (59  FR  12555;  March  17. 
1994). 

2.  Deferral  of  Fees  for  Standardized 
Plants  and  Early  Site  Reviews 

Comment.  One  commenter  urged  NRC 
to  reestablish  the  NRC's  previous  fee 
deferral  policy  for  review  of 
standardized  plant  designs  and  early 
site  reviews  indicating  that  fee  deferral 
for  review  of  the  standardized  designs  is 
essential  to  encourage  the  development 
of  such  designs. 

Besponse.  The  Commission  decided 
in  the  FY  1991  final  fee  rule  that  the 
costs  for  standardized  reactor  design 
reviews,  whether  for  domestic  or  foreign 
applicants,  should  be  assessed  under  10 
CFR  Part  1 70  to  those  filing  an 
application  with  the  NRC  for  approval 
or  certification  of  a  standardized  design 
(56  FR  31478;  July  10. 1991).  Recently, 
the  Commission  revisited  this  issue  as 
part  of  its  review  of  fee  policy  required 
by  the  EPA-92  and  reconfirmed  its  FY 
1991  decision.  The  NRC  continues  to 
believe  the  costs  of  these  reviews  should 
be  assessed  to  advanced  reactor 
applicants.  The  NRC  finds  no  i 

compelhng  justification  for  singling  out 
these  classes  of  applications  for  special 
treatment  and  shifting  additional  costs 
to  operating  power  reactors  or  other 
NRC  licensees. 
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for  FY  1994.  the  NRC  will  prorate  the    ' 
annual  fees  only  for  those  licenses  for 
which  a  termination  request  or  a  request 
for  a  POL  has  been  filed  during  the 
fiscal  year  and  for  new  licenses  issued 
during  the  fiscal  year.  This  issue  will  be 
revisited  in  a  future  rulemaking. 

E.  Other  /ssues  , 

1.  Impact  of  Fees  on  Licensees  ' 

Comment.  Several  commenters     I 
expressed  concern  about  the  impact  of 
fees,  particularly  on  the  practice  of 
nuclear  medicine.  Some  commenters 
indicated  that  the  increase  in  annual 
fees  may  indirectly  limit  access  to 
critical  radiological  care,  particularly  for 
small,  rural,  medical  practices.  They 
suggest  that  the  fees  be  reduced  or  that 
NRC  freeze  the  annual  license  fee  for  a 
five-year  period  in  order  for  them  to  stay 
in  business. 

Response.  The  NRC  is  concerned 
about  the  impact  of  its  fees  but  has 
concluded  that  significant  changes  can 
only  come  about  through  the  enactment 
of  legislation.  The  Commission  is 
satisfied  that  the  fee  schedule  being 
promulgated  for  FY  1994  satisfies  all 
statutory  obligations.  The  Commission 
recently  considered  the  effect  of  fees  on 
the  medical  community  and  decided 
that  it  would  not  provide  the  significant 
fee  relief  requested  by  the  medical 
commenters  (59  FR  12555;  March  17. 
1994).  I 

2.  Deferral  of  Fees  for  Standardized    ' 
Plants  and  Early  Site  Reviews 

Comment.  One  commenter  urged  NRC 
to  reestablish  the  NRC's  previous  fee 
deferral  policy  for  review  of 
standardized  plant  designs  and  early 
site  reviews  indicating  that  fee  deferral 
for  review  of  the  standardized  designs  is 
essential  to  encourage  the  development 
of  such  designs. 

Response.  The  Commission  decided 
in  the  FY  1991  final  fee  rule  that  the 
costs  for  standardized  reactor  design 
reviews,  whether  for  domestic  or  foreign 
applicants,  should  be  assessed  under  10 
CFR  Part  1 70  to  those  fihng  an 
application  with  the  NRC  for  approval 
or  certification  of  a  standardized  design 
(56  FR  31478;  July  10. 1991).  Recently, 
the  Commission  revisited  this  issue  as 
part  of  its  review  of  fee  policy  required 
by  the  EPA-92  and  reconfirmed  its  FY 
1991  decision.  The  NRC  continues  to 
believe  the  costs  of  these  reviews  should 
be  assessed  to  advanced  reactor 
applicants.  The  NRC  finds  no  I 

compelhng  justification  for  singling  out 
these  classes  of  applications  for  special 
treatment  and  shifting  additional  costs 
to  operating  power  reactors  or  other 
NRC  licensees. 


3.  Revise  10  CFR  171.13  Notice 

Comment.  One  commenter  pointed 
out  that  10  CFR  171.13  states  that  the 
NRC  will  publish  a  notice  concerning 
the  annual  fee  in  the  Federal  Register 
during  the  first  quarter  of  each  fiscal 
year  and  that  for  the  past  four  years  the 
NRC  has  not  met  the  requirement  stated 
in  the  regulation.  The  commenter 
suggests  that  the  NRC  publish  the 
proposed  annual  fee  and  professional 
hourly  rate  as  early  as  possible  within 
NRC's  fiscal  year  to  facilitate  licensees' 
budget  and  planning  processes. 

Response.  The  NRC  agrees  with  the 
commenter  and  aclcnowiedges  the 
realities  of  the  situation  that  the 
proposed  rule  has  been  published 
during  the  third  quarter  of  each  of  the 
past  four  fiscal  years.  The  intent  of  the 
NRC  is  to  publish  the  proposed  rule  as 
quickly  as  is  practicable  but  realizes  and 
agrees  that  it  is  unlikely  that  publication 
will  occur  during  the  first  quarter  of  the 
fiscal  year.  To  permit  appropriate  notice 
and  comments,  however,  10  CFR  171.13 
will  not  be  revised  in  this  final  rule  but 
will  be  revised  in  a  future  rulemaking. 

IIL  Final  Action — Changes  Included  in 
the  Final  Rule 

The  NRC  is  amending  its  licensing, 
inspection,  and  annual  fees  for  FY  1994. 
OBRA-90  requires  that  the  NRC  recover 
approximately  100  percent  of  its  FY 
1994  budget  authority,  including  the 
budget  authority  for  its  Office  of  the 
Inspector  General,  less  the 
appropriations  received  from  the  N\VF. 
by  assessing  licensing,  inspection,  and 
annual  fees. 

For  FY  1994.  the  NRC's  budget 
authority  was  originally  $547.7  million. 
The  Commission,  in  its  effort  to 
streamline  operations,  proposed  a  $12.7 
million  rescission  to  its  original 
appropriation  for  FY  1994.  Congress 
approved  this  NRC-proposed  reduction. 
This  resulted  in  a  revised  budget 
authority  of  $535.0  million. 
Approximately  $22.0  million  of  the 
revised  budget  was  appropriated  fit>m 
the  NWF.  Therefore,  OBRA-90  requires 
that  the  NRC  collect  approximately 
$513.0  million  in  FY  1994  through  10 
CFR  part  170  licensing  and  inspection 
fees  and  10  CFR  part  171  annual  fees. 
This  amount  to  he  recovered  for  FY 
1994  is  about  $6  million  less  than  the 
total  amount  to  be  recovered  for  FY 
1993.  The  NRC  estimates  that 
approximately  $120.1  million  will  be 
recovered  in  FY  1994  from  the  fees 
assessed  under  10  CFR  part  170.  The 
remaining  $392.9  million  will  be 
recovered  through  the  10  CFR  part  171 
annual  fees  established  for  FY  1994. 


The  NRC  has  not  changed  the  basic 
approach,  policies,  or  methodology  for 
calculating  the  10  CFR  part  170 
professional  hourly  rate,  the  specific 
materials  licensing  and  inspection  fees 
in  10  CFR  part  170.  and  the  10  CFR  part 
171  annual  fees  set  forth  in  the  final 
rules  published  July  10. 1991  (56  FR 
31472),  July  23, 1992  (57  FR  32691).  and 
July  20, 1993  (58  FR  38666).  with  the 
following  exceptions:  (1)  The 
Commission  has  reinstated  the  annual 
fee  exemption  for  nonprofit  educational 
institutions  and  (2)  in  this  final  rule,  the 
NRC  has  directly  assigned  additional 
effort  to  the  reactor  and  materials 
programs  for  the  Office  of 
Investigations,  the  Office  of 
Enforcement,  the  Advisory  Committee 
on  Reactor  Safeguards,  and  the  Advisory 
Committee  on  Nuclear  Waste.  Resources 
for  these  activities  had  previously  been 
included  in  overhead  but  are  now 
assigned  directly  to  the  class  of  licenses 
that  they  support.  As  a  resuh  of  this 
direct  assignment,  the  cost  per  direct 
FTE  is  about  3  percent  less  than  it 
would  have  been  without  the  additional 
direct  assignment. 

Under  this  final  rule,  fees  for  most 
materials  and  fuel  cycle  licensees  vvill 
increase  because — 

(1)  The  NRC  professional  rate  has 
increased  slightly  from  $132/hr  to  $133/ 
hr; 

(2)  The  NRC  has  directly  assigned 
additional  effort  to  the  reactor  and 
materials  programs  for  the  Office  of 
Investigations,  the  Office  of 
Enforcement,  the  Advisory  Committee 
on  Reactor  Safeguards,  and  the  Advisory 
Committee  on  Nuclear  Waste.  Resources 
for  these  activities  had  previously  been 
included  in  overhead,  but  are  now 
assigned  directly  to  the  class  of 
licensees  that  they  support; 

(3)  The  number  of  licenses  in  some 
classes  has  decreased  as  compared  to  FY 
1993  due  to  Ucense  termination  or 
consolidation,  resulting  in  fewer 
licensees  to  pay  for  the  costs  of 
regulatory  activities  not  recovered  under 
10  CFR  Part  170;  and 

(4)  The  budget  for  some  classes  of 
licensees  has  increased. 

The  NRC  contemplates  that  any  fees 
to  be  collected  as  a  result  of  this  final 
rule  will  be  assessed  on  an  expedited 
basis  to  ensure  collection  of  the  required 
fees  by  September  30. 1994.  as 
stipulated  in  OBRA-90.  Therefore,  as  in 
FY  1991,  FY  1992,  and  FY  1993.  the  fees 
will  become  effective  30  days  after 
publication  of  the  final  rule.  The  NRC 
will  send  a  bill  for  the  amount  of  the 
annual  fee  to  the  licensee  or  certificate, 
registration,  or  approval  holder  upon 
publication  of  the  final  rule.  Payment  is 
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due  on  the  effectiv*  date  of  the  FY  1994 
rule.  j 

A.  Amendments  to  10  CFB  Part  170: 
Fees  for  Facilities,  Materials,  Import  and 
Export  Licenses,  aiid  Other  Begulatory 
Services  , 

Five  amendments  have  been  made  to 
Part  170.  These  amendments  do  not 
change  the  underlying  basis  for  the 
regulation — that  fees  be  assessed  to 
applicants,  persona,  and  licensees  for 
specific  identifiable  services  rendered. 
The  revisions  also  ^omply  with  the 
guidance  in  the  Conference  Committee 
Report  on  OBRA-90  that  fees  assessed 
under  the  Independent  Offices 
Appropriation  Act JIOAA)  recover  the 
full  cost  to  the  NRG  of  all  identifiable 
regulatory  services  each  applicant  or 
licensee  receives,    i 

First,  the  agency-jwide  professional 
hourly  rate,  which  Is  used  to  determine 
the  Part  170  fees,  is'increased  from  $132 
per  hour  to  $133  pek-  hour  ($231,216  per 
direct  FTE).  The  ratk  is  based  on  the  FY 
1994  direct  FTEs  arid  that  portion  of  the 
FY  1994  budget  thta  does  not  constitute 
direct  program  support  (contractual 
services  costs)  and  is  not  recovered 
through  the  appropriation  from  the 
NWF.  As  indicated  earlier,  the  decrease 
in  the  FY  1994  budget  as  compared  to 
the  FY  1993  budgetjis  primarily  for 
direct  program  support,  which  is  not 
included  in  the  hourly  rate.  Thus,  the 
reduction  in  the  budget  has  limited 
impact  on  the  hourkr  rate  but  will  show 
up  as  a  direct  reduction  to  the  amount 
allocated  to  the  various  classes  of 
licensees. 

Second,  the  curreit  Part  170  licensing 
and  inspection  fees  in  §§  170.21  and 
170.31  for  all  applic  ants  and  licensees 
are  revised  to  reflec  the  very  small 
increase  in  the  houi  ly  rate. 

Third,  the  definit  on  of  special 
projects  as  provide!  in  §170.3  of  the 
regulations  is  revise  d  as  a  result  of  (1) 
the  NRC's  experieme  in  implementing 
the  100  percent  fee  ecovery  program 
during  the  past  thre ;  years  and  (2)  the 
NRC's  most  recent  f  je  policy  review, 
required  by  the  Ene  ■gy  PoUcy  Act  of 
1992.  The  NRC  believes  that  the  costs 
for  some  requests  oi  reports  being  filed 
with  NRC  are  more  ippropriately 
captured  in  the  10  C  FR  Part  1 71  annual 
fees  rather  than  assessing  specific  fees 
under  10  CFR  Part  170.  These  reports, 
although  submitted  by  a  specific 
organization,  support  NRC's 
development  of  generic  guidance  and 
regulations  (e.g.,  rules,  regulatory 
guides,  and  policy  ^atements),  and 
resolution  of  safety  issues  applicable  to 
a  class  of  licensees,  ^uch  as  those 
addressed  in  generic  letters.  Therefore, 
the  applicable  definition  in  §  170.3  and 


the  footnotes  in  §§  170.21  and  170.31 
are  revised  to  indicate  that  10  CFR  Part 
170  fees  will  not  be  assessed  for 
requests/reports  which  have  l)een 
submitted  to  the  NRC: 

(1)  In  response  to  a  Generic  Letter  or 
NRC  Bulletin  that  does  not  result  in  an 
amendment  to  the  license,  does  not 
result  in  the  review  of  an  alternate 
method  or  reanalysis  to  meet  the 
requirements  of  the  Generic  Letter  or 
does  not  involve  an  unreviewed  safety 
issue: 

(2)  In  response  to  an  NRC  request  (at 
the  Associate  Office  Director  level  or 
above)  to  resolve  an  identified  safety, 
safeguards,  or  environmental  issue,  or  to 
assist  the  NRC  in  developing  a  rule, 
regulatory  guide,  policy  statement, 
generic  letter,  or  bulletin;  or 

(3)  As  a  means  of  exchanging 
information  between  industry 
organizations  and  the  NRC  for  the 
purpose  of  supporting  generic 
regulatory  improvements  or  efforts. 

The  terms  "alternate  method", 
"reanalysis"  and  "unreviewed  safety 
issue"  are  explained  In  more  detail  in 
Section  IV,  Section-By-Section  Analysis. 

Fourth,  §  170.11(a)  is  amended  to 
establish  an  exemption  from  fees  for 
State-owned  research  reactors  if  they 
meet  the  technical  design  criteria  for  the 
exemption  and  are  research  reactors 
used  primarily  for  educational  training 
and  academic  research  purposes. 

Fifth,  Fee  Category  2  is  amended  by 
establishing  two  additional  fee 
categories,  2.A.(2)  and  2.A.(3).  which 
cover  licenses  authorizing  receipt  and 
disposal  of  Section  lle.(2)  byproduct 
material  as  defined  by  the  Atomic 
Energy  Act.  The  current  2.A.  category 
has  been  amended  to  read  2.A.(1).  The 
current  4.D.  fee  category  has  been 
eliminated.  This  action  recognizes  that: 
(1)  Source  material  licenses  are  issued 
to  cover  these  licensed  activities  and 
therefore  they  are  more  appropriately 
placed  in  the  source  material  category; 
and  (2)  that  a  further  distinction  should 
be  made  between  those  licenses  whose 
primary  purpose  is  to  authorize  receipt 
and  disposal  of  lle.(2)  material 
requiring  the  establishment  of  a  new 
tailings  pile  and  those  licenses 
authorizing  the  receipt  and  disposal  of 
lle.(2)  material  incidental  to  taiHngs 
piles  created  by  mill  operations. 

In  addition.  Category  16  of  §170.31, 
reciprocity,  is  amended  to  include  a  fee 
to  recover  the  NRC's  costs  of  reviewing 
revisions  to  the  initial  NRC  Form  241 
filed  by  10  CFR  150.20  general 
licensees.  Agreement  State  licensees 
requesting  reciprocity  for  activities 
conducted  in  non-Agreement  States  or 
in  offshore  waters  are  subject  to  10  CFR 
150.20.  The  first  time  within  a  calendar 


year  that  an  Agreement  State  licensee 
conducts  activities  in  non-Agreement 
States  or  in  offshore  waters,  it  must  file 
a  completed  NRC  Form  241.  Revisions 
to  the  initial  NRC  Form  241  are  filed  for 
review  and  authorization  when  persons 
using  the  10  CFR  Part  150.20  general 
license  either  add  locations  of  work,  use 
different  radioactive  material  or  perform 
additional  work  activities  in  a  non- 
Agreement  State. 

B.  Amendments  to  10  CFB  Fart  171: 
Annual  Fees  for  Beactor  Operating 
Licenses,  and  Fuel  Cycle  Ucenses  and 
Materials  Ucenses,  Including  Holders  of 
Certificates  of  Compliance, 
Begistrations,  and  Quality  Assurance 
Program  Approvals  and  Government 
Agencies  Licensed  by  NBC 

Six  amendments  have  been  made  to 
10  CFR  Part  171.  First,  §  171.11(a)(2)  is 
amended  to  provide  that  State-owned 
research  reactors  used  primarily  for 
educational  training  and  academic 
research  purposes  will  be  exempt  from 
the  annual  fee.  The  NRC  believes  that 
this  change  is  consistent  with  the 
legislative  intent  of  the  Energy  Policy 
Act  of  1992  that  government-owned 
research  reactors  be  exempt  from  annual 
fees  if  they  meet  the  technical  design 
criteria  for  the  exemption  and  are  used 
primarily  for  educational  training  and 
academic  research  purposes. 

Second.  §§  171.15  and  171.16  are 
amended  to  revise  the  annual  fees  for 
FY  1994  to  recover  approximately  100 
percent  of  the  FY  1994  budget  authority, 
less  fees  collected  under  10  CFR  Part 
170  and  funds  appropriated  from  the 
NWF. 

Third,  fee  Category  2  of  §  171.16(d)  is 
amended  by  establishing  two  new  fee 
categories,  2.A.(3)  and  2.A.(4).  relating 
to  the  disposal  of  lle.(2)  byproduct 
material  as  defined  by  the  Atomic 
Energy  Act.  The  current  fee  Category 
4.D.  has  been  eliminated.  This  action 
recognizes  that  (1)  part  of  the  budgeted 
costs  for  the  uranium  recovery  class  of 
licensees  should  be  allocated  to  source 
material  licenses  that  authorize  receipt 
and  disposal  of  lle.(2)  material  because 
some  of  these  budgeted  resources  are 
used  to  regulate  these  licensees  and  (2) 
a  further  distinction  should  be  made 
between  those  licenses  whose  primary 
purpose  is  to  authorize  receipt  and 
disposal  of  lle.(2)  byproduct  material 
requiring  the  establishment  of  a  new 
mill  tailings  pile  and  those  non- 
operating  mills  that  accept  lle.(2) 
byproduct  material  for  disposal 
incidental  to  tailings  piles  created  by 
mill  operations. 

In  addition,  fee  Category  18  of 
§  171.16(d)  is  amended  to  assess  fees  to 
the  Department  of  Energy  (DOE)  for  its 
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general  license  in  10  CFR  40.27.  tlie 
general  license  fulfills  a  requirement  of 
the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  (UMTRCA)  (Public 
Law  95-604)  that  the  perpetual 
custodian  of  reclaimed  uranium  mill 
tailings  piles  be  licensed  by  the  NRC 
The  general  license  provided  for  in  the 
regulation  covers  only  post-reclamation 
closure  custody  and  site  surveillance. 
Based  on  NRC's  acceptance  of  DOE's 
Long  Term  Surveillance  Plan  for  the    . 
Spook,  Wyoming,  site  on  September  21, 
1993.  the  site  is  now  subject  to  the 
general  license  in  10  CFR  40.27. 
Because  DOE  now  holds  an  NRC 
license,  it  is  subject  to  annual  fees.  The 
NRC  had  previously  indicated  its  intent 
to  bill  IX)E  for  UMTRCA  costs  once 
post-closure  was  achieved  and  the  sites 
were  licensed  by  the  Government  (56  FR 
31481;  July  10. 1991).  As  a  result.  DOE 
will  be  billed  for  the  costs  associated 
with  NRC's  UMTRCA  review  of  all 
activities  associated  with  the  facilities 
assigned  to  DOE  under  UMTRCA.  As 
with  other  licensees,  the  annual  fee  for 
this  class  of  licensees  (DOE  UMTRCA 
facilities)  will  recover  the  generic  and 
other  regulatory  costs  not  recovered 
through  10  CFR  Part  170  fees.  Because 
DOE,  as  a  Federal  agency,  cannot  be 
assessed  Part  170  fees  under  the 
Independent  Offices  Appropriation  Act 
of  1952  (lOAA).  the  result  is  that  NRC 
wrill  assess  annual  fees  to  DOE  for  the 
total  costs  of  DOE  UMTRCA  activities. 
Fourth.  10  CFR  171.17  is  amended  to 
add  a  proration  provision  for  materials 
licenses  and  to  revise  the  proration 
provision  for  reactors.  The  annual  fee 
for  materials  licensees  is  prorated  based 
on  applications  filed  after  October  1  of 
the  fiscal  year  to  terminate  a  license  or 
obtain  a  F<)L.  Those  materials  licensees 
who  file  applications  between  October  1 
and  March  31  of  the  fiscal  year  to 
terminate  the  license  or  obtain  a  POL 
will  be  assessed  one-half  the  annual  fee 
stated  in  §  171.16(d)  for  the  affected  fee 
category(ies).  Those  materials  licensees 
filing  applications  on  or  after  April  1  of 
the  fiscal  year  to  terminate  a  license  or 
obtain  a  POL  will  be  assessed  the  full 
annual  fee  for  that  fiscal  year.  Those 
licensees  who  file  for  termination  or 
POL  must  also  permanently  cease 
operations  of  relevant  licensed  activities 
during  the  periods  mentioned  for  the 
fees  to  be  reduced.  Similarly,  materials 
licensees  who  were  issued  new  licenses 
during  the  fiscal  year  will  be  charged  a 
prorated  annual  fee  based  on  the  date  of 
issuance  of  the  newjicense.  New 
materials  licenses  issued  during  the 
period  October  1  through  March  31  will 
be  assessed  one-half  of  the  annual  fiee 
stated  in  §  171.16(d)  for  the  applicable 
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general  license  in  10  CFR  40.27.  The 
general  license  fulfills  a  requirement  of 
the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  (UMTRCA)  (Public 
Law  95-604)  that  the  perpetual 
custodian  of  reclaimed  uranium  mill 
tailings  piles  be  licoised  by  the  NRC 
The  general  license  provided  for  in  the 
regulation  covers  only  post-reclamation 
closure  custody  and  site  surveillance. 
Based  on  NRC's  acceptance  of  DOE's 
Long  Term  Surveillance  Plan  for  the   . 
Spook,  Wyoming,  site  on  September  21. 
1993.  the  site  is  now  subject  to  the 
general  license  in  10  CFR  40.27. 
Because  DOE  now  holds  an  NRC 
license,  it  is  subject  to  annual  fees.  The 
NRC  had  previously  indicated  its  intent 
to  bill  DOE  for  UMTRCA  costs  once 
post-closure  was  achieved  and  the  sites 
were  licensed  by  the  Government  (56  FR 
31481;  July  10. 1991).  As  a  result,  DOE 
will  be  billed  for  the  costs  associated 
with  NRC's  UMTRCA  review  of  all 
activities  associated  with  the  facilities 
assigned  to  DOE  under  UMTRCA.  As 
with  other  licensees,  the  annual  fee  for 
this  class  of  licensees  (DOE  UMTRCA 
facilities)  will  recover  the  generic  and 
other  regulatory  costs  not  recovered 
through  10  CFR  Part  170  fees.  Because 
DOE,  as  a  Federal  agency,  cannot  be 
assessed  Part  170  fees  under  the 
Independent  Offices  Appropriation  Act 
of  1952  (lOAA).  the  result  is  that  NRC 
will  assess  annual  fees  to  DOE  for  the 
total  costs  of  DOE  UMTRCA  activities. 
Fourth.  10  CFR  171.17  is  amended  to 
add  a  proration  provision  for  materials 
licenses  and  to  revise  the  proration 
provision  for  reactors.  The  annual  fee 
for  materials  licensees  is  prorated  based 
on  applications  filed  after  October  1  of 
the  fiscal  year  to  terminate  a  license  or 
obtain  a  POL.  Those  materials  licensees 
who  file  applications  between  October  1 
and  March  31  of  the  fiscal  year  to 
terminate  the  license  or  obtain  a  POL 
will  be  assessed  one-half  the  annual  fee 
stated  in  §  171.16(d)  for  the  affected  fee 
category(ies).  Those  materials  licensees 
filing  applications  on  or  after  April  1  of 
the  fiscal  year  to  terminate  a  license  or 
obtain  a  POL  will  be  assessed  the  fiill 
annual  fee  for  that  fiscal  year.  Those 
licensees  who  file  for  termination  or 
POL  must  also  permanently  cease 
operations  of  relevant  licensed  activities 
during  the  periods  mentioned  for  the 
fees  to  be  reduced.  Similarly,  materials 
licensees  who  were  issued  new  licenses 
during  the  fiscal  year  will  be  charged  a 
prorated  annual  fee  based  on  the  date  of 
issuance  of  the  new  Jicense.  New 
materials  licenses  issued  during  the 
period  October  1  through  March  31  will 
be  assessed  one-half  of  the  annual  fiee 
stated  in  §  171.16(d)  for  the  applicable 


fee  category(ies)  for  that  fiscal  year.  New 
Ucenses  issued  on  or  after  April  1  will 
not  be  assessed  an  annual  fee  for  that 
fiscal  year. 

The  proration  provision  in  §  171.17 
applicable  to  reactors  is  amended  to 
provide  that,  for  licensees  who  have 
requested  an  amendment  to  withdraw 
operating  authority  permanently  during 
the  FY.  the  annual  fee  will  be  prorated 
based  on  the  number  of  days  during  the 
FY  the  operating  license  was  in  effect 
before  either  the  possession  only  license 
was  issued  or  the  license  was 
terminated. 

Fifth.  Footnote  1  of  10  CFR  171.16(d) 
is  amended  to  provide  for  a  waiver  of 
the  FY  1994  annual  fees  for  those 
materials  licensees,  and  holders  of 
certificates,  registrations,  and  approvals 
who  either  filed  for  termination  of  their 
licenses  or  approvals  or  filed  for 
possession  only/storage  licenses  prior  to 
October  1. 1993.  and  permanently 
ceased  licensed  activities  entirely  by 
September  30, 1993.  All  other  licensees 
and  approval  holders  who  held  a  license 
or  approval  on  October  1,  1993,  are 
subject  to  FY*  1994  annual  fees.  This 
change  is  in  recognition  of  the  fact  that 
since  the  final  FY  1993  rule  was 
published  in  July  1993,  licensees  have 
continued  to  file  requests  for 
termination  of  their  licenses  or 
certificates  with  the  NRC.  Other 
licensees  have  either  called  or  written  to 
the  NRC  since  the  FY  1993  final  rule 
became  effective  requesting  further 
clarification  and  information  concerning 
the  annual  fees  assessed.  The  NRC  is 
responding  to  these  requests  as  quickly 
as  possible.  However,  the  NRC  was 
unable  to  respond  and  take  action  on  all 
of  the  requests  before  the  end  of  the 
fiscal  year  on  September  30, 1993. 
Similar  situations  existed  after  the  FY 
1991  and  FY  1992  rules  were  published, 
and  in  those  cases  NRC  provided  an 
exemption  from  the  requirement  that 
the  annual  fee  is  waived  only  where  a 
license  is  terminated  before  October  1  of 
each  fiscal  year. 

Sixth.  §  171.19  is  amended  to  credit 
the  quarterly  partial  payments  already 
made  by  certain  licensees  in  FY  1994 
either  toward  their  total  annual  fee  to  be 
assessed  or  to  make  refunds,  if 
necessary. 

The  10  CFR  part  171  annual  fees  have 
been  determined  using  the  same  method 
used  to  determine  the  FY  1991,  FY 
1992,  and  FY  1993  annual  fees.  The 
amounts  to  be  collected  through  annual 
fees  in  the  amendments  to  10  CFR  part 
1 71  are  based  on  the  increased 
professional  hourly  rate.  The 
amendments  to  10  CFR  part  171  do  not 
change  the  underlying  basis  for  10  CFR 
part  171;  that  is,  chai:ging  a  class  of 


licensees  for  NRC  costs  attributable  to 
that  class  of  licensees.  The  changes  are 
consistent  with  the  Congressional 
guidance  in  the  Conference  Committee 
Report  on  OBRA-90.  which  states  that 
the  "conferees  contemplate  that  the 
NRC  will  continue  to  allocate  generic 
costs  that  are  attributable  to  a  given 
class  of  licensee  to  such  class"  and  the 
"conferees  intend  that  the  NRC  assess 
the  annual  charge  under  the  principle 
that  licensees  who  require  the  greatest 
expenditures  of  the  agency's  resources 
should  pay  the  greatest  annual  fee"  (136 
Cong.  Rec.  at  H12692-93). 

During  the  past  three  years,  many 
licensees  have  indicated  that  although 
they  held  a  valid  NRC  license 
authorizing  the  possession  and  use  of 
special  nuclear,  source,  or  byproduct 
material,  they  were  in  fact  either  not 
using  the  material  to  conduct  operations 
or  had  disposed  of  the  material  and  no 
longer  needed  the  license.  In  responding 
to  licensees  about  this  matter,  the  NRC 
has  stated  that  annual  fiees  are  assessed 
based  on  whether  a  licensee  holds  a 
valid  NRC  Ucense  that  authorizes 
possession  and  use  of  radioactive 
material.  Whether  or  not  a  licensee  is 
actually  conducting  operations  using 
the  material  is  a  matter  of  licensee 
discretion.  The  NRC  cannot  control 
whether  a  licensee  elects  to  possess  and 
use  radioactive  material  once  it  receives 
a  license  from  the  NRC  Therefore,  the 
NRC  reemphasizes  once  again  that 
annual  fees  will  be  assessed  based  on 
whether  a  licensee  holds  a  valid  license 
with  the  NRC  that  authorizes  possession 
and  use  of  radioactive  material.  To 
remove  any  uncertainties  regarding 
agency  policy  on  this  issue,  the  NRC 
amendeid  10  CFR  171.16.  footnotes  1 
and  7  on  July  20,  1993  (58  FR  38666). 

C.  FY  1994  Budgeted  Costs 

The  FY  1994  budgeted  costs,  by  major 
activity,  that  will  be  recovered  through 
10  CFR  parts  170  and  171  fees  are 
shown  in  Table  L 

Table  L—  Recovery  of  NRC's  FY 
1994  Budget  Authority 

(OoUars  in  miliions] 


Recovery  mettKxl 


Nuclear  Waste  Fund 

Part  170  (license  and  inspection 
fees)  „ _.. 

Ottier  receipts  „ 

Part  171  (annual  fees): 

Power  Reactors  

Nonpower  Reactors 

Fuet  Fadlitjes 

Spent  Fuel  Storage „ 

Uranium  Recovery 

Transportation 


Estirr^ted 

amount 


$22.0 

120.1 
.1 

302.1 

.4 

16.8 

22 

2.1 

4.0 


36906 
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Table  I.—  Re<»very  of  NRC'S  FY 
1994  Budget  AuTHORfiY— Continued 

[Doners  in  mittions] 

1 


Recovery  r^thod 


Material  Users 


Subtotal  Par : 
Costs  rerrtaining 
not  tdentified 


t< 


abcve 


Total 


171  

be  recovered 


Estniated 
arrxHjnt 


'38.6 


366.2 
26.6 


classes  of  licensees  are  shown  in  section 
rv  of  this  final  rule. 

rv.  Secticn-by-Section  Analysis 

The  following  analysis  of  those 
sections  that  are  affected  under  this 
final  rule  provides  additional 
explanatory  information.  All  references 
are  to  title  10,  chapter  I,  Code  of  Federal 
Regulations. 

Part  170 


535.0    Section  170.3    Definitions 


'  Includes  S6.3  niillion  that  will  not  be  recov- 
ered from  small  rr^atenals  licensees  because 
of  the  reduced  sma  I  entity  fees. 

The  $26.6  mill  on  identified  for  those 
activities  which  i  ire  not  identified  as 
either  10  CFR  pafts  170  or  171  or  the 
NWF  in  Table  I  are  distributed  among 
the  classes  of  lic(  nsees  as  follows: 
$24.4  million  to  i  )perating  power 

reactors; 
$.7  million  to  fue  1  facilities;  and 
$1.5  million  to  oi  her  materials  licensees. 

In  addition,  ap  jroximately  $6.3 
million  must  be  ( ollected  as  a  result  of 
continuing  the  $;  ,800  maximum  fee  for 
small  entities  an(  I  the  lower  tier  small 
entity  fee  of  $40C  for  certain  licensees. 
In  order  for  the  N  RC  to  recover  100 
f)ercent  of  its  FY  1994  budget  authority 
in  accordance  wi  h  OBRA-90.  the  NRC 
will  recover  $5.3  million  of  the  $6.3 
million  from  ope  -ating  power  reactors 
and  the  remainin  ?  $1.0  million  from 
other  nonreactor  entities  that  do  not 
meet  NRC  small  ( mtity  size  standards. 

This  distributidn  results  in  an 
additional  charge  (surcharge)  of 
approximately  $i  73,000  per  operating 
power  reactor;  $S  5,770  for  each  HEU, 
LEU,  UFft,  and  eaiih  other  fuel  facility 
license;  $1,670  fcr  each  materials 
license  in  a  categ  )ry  that  generates  a 
significant  amount  of  low  level  waste; 
and  $170  for  oth€  r  materials  licenses. 
When  added  to  tfte  base  annual  fee  of 
approximately  $l8  million  per  reactor, 
this  will  result  in  an  annual  fee  of 
approximately  $^.1  million  per 
operating  power  i  eactor.  The  total  fuel 
facility  annual  i&t  will  be  between 
approximately  $1 .2  million  and  $3.2 
million.  The  total  annual  fee  for 
materials  licenses  will  vary  depending 
on  the  fee  categoi  y(ies)  assigned  to  the 
license. 

The  additional  charges  not  directly  or 
solely  attributabl(  s  to  a  specific  class  of 
NRC  licensees  an  i  costs  not  recovered 
from  all  NRC  licensees  on  the  basis  of 
previous  Commission  policy  decisions 
will  be  recovered  from  the  designated 
classes  of  licensees  previously 
identified.  A  furtfcer  discussion  and 
breakdown  of  thejspecific  costs  by  major 


This  section  is  amended  to  revise  the 
definition  of  special  projects.  This 
change  is  based  on  NRC's  experience 
during  the  past  three  years  in 
implementing  the  100  percent  fee 
recovery  program  and  the  fee  policy 
review  required  hy  the  Energy  Policy 
Act  of  1992.  The  NRC  believes  that  the 
costs  for  some  requests  or  reports  being 
filed  with  NRC  are  more  appropriately 
captured  in  the  10  CFR  part  171  annual 
fees  instead  of  assessing  specific  fees 
under  10  CFR  part  170.  Therefore,  the 
definition  in  §  170.3,  as  well  as  the 
footnotes  in  §§  170.21  and  170.31,  are 
amended  to  indicate  that  10  CFR  part 
170  fees  will  not  be  assessed  for 
requests/reports  which  have  been 
submitted  to  the  NRC: 

1.  In  response  to  a  Generic  Letter  or 
NRC  Bulletin  that  does  not  result  in  an 
amendment  to  the  license,  does  not 
result  in  the  review  of  an  alternate 
method  or  reanalysis  to  meet  the 
requirements  of  the  Generic  Letter,  or 
does  not  involve  an  unreviewed  safety 
issue; 

2.  In  response  to  an  NRC  request  (at 
the  Associate  Office  Director  level  or 
above)  to  resolve  an  identified  safety, 
safeguards,  or  environmental  issue,  or  to 
assist  the  NRC  in  developing  a  rule, 
regulatory  guide,  policy  statement, 
generic  letter,  or  bulletin;  or 

3.  As  a  means  of  exchanging 
information  between  industry 
organizations  and  the  NRC  for  the 
purpose  of  supporting  generic 
regulatory  improvements  or  efforts. 

The  terms  "alternate  method", 
"reanalysis",  and  "unreviewed  safety 
issue"  as  used  in  item  1  are  further 
explained  as  follows: 

"Alternate  method"  is  a  method  that 
deviates  significantly  (i.e.,  more  than 
necessary  for  plant-specific  or  generic 
program  development)  ftt)m  the  method 
proposed  in  the  Generic  Letter  or  NRC 
Bulletin; 

"Reanalysis"  is  an  analysis  <rfan 
alternate  method  but  not  a  review  of 
changes  to  a  method  which  is  consistent 
with  that  proposed  by  the  Generic  Letter 
or  Bulletin.  These  types  of  "consistent" 
changes  could  be  revisions  submitted 


pursuant  to  an  NRC  staff^  request  for 
additional  information  or  modification, 
or  changes  necessary  for  plant-specific 
or  generic  implementation;  and 

"Unreviewed  safety  issue"  is  a  safety 
issue  unrelated  to  the  safety  issue 
identified  in  the  generic  communication 
that  arises  from  proposal  of  an  alternate 
method  and  will  require  reanalysis  by 
the  NRC  staff. 

Section  170.11    Exemptions 

Paragraph  (a)(9)  of  this  section  is 
established  to  provide  an  exemption 
from  fees  for  State-owned  research     - 
reactors  that  meet  certain  technical 
design  criteria  and  are  used  primarily 
for  educational  training  and  academic 
research  purposes.  Currently,  Federal 
agencies  are  exempt  from  payrhent  of  10 
CFR  part  170  fees  under  the 
Independent  Offices  Appropriation  Act 
(lOAA).  The  proposed  rule  would  have 
amended  only  10  CFR  part  171.  The 
NRC  believes  however,  that  this  change 
to  10  CFR  part  170  is  consistent  with  the 
legislative  intent  of  the  Energy  Policy 
Act  of  1992  that  government -owned 
research  reactors  be  exempt  from  fees  if 
they  meet  the  technical  design  criteria 
for  the  exemption  and  are  used 
primarily  for  educational  training  and 
academic  research  purposes.  There  is 
currently  one  research  reactor,  owned 
by  the  Rhode  Island  Atomic  Energy 
Commission,  that  will  be  exempt  under  - 
this  amendment  to  §  170.11. 

Section  170.20    Average  Cost  Per 
Professional  Staff  Hour 

This  section  is  amended  to  reflect  an 
agency-wide,  professional  staff-hour  rate 
based  on  FY  1994  budgeted  costs. 
Accordingly,  the  NRC  professional  stafT- 
hour  rate  for  FY  1994  for  all  fee 
categories  that  are  based  on  full  cost  is 
$133  per  hour,  or  $231,216  per  direct 
FTE.  The  rate  is  based  on  the  FY  1994 
direct  FTEs  and  NRC  budgeted  costs 
that  are  not  recovered  through  the 
appropriation  from  the  NWF.  The  rate  is 
calculated  using  the  identical  method 
established  for  FY  1991,  FY  1992.  and 
FY  1993.  As  noted  earlier,  in  this  final 
rule,  the  NRC  has  directly  assigned 
additional  effort  to  the  reactor  and 
materials  programs  for  the  Office  of 
Investigations,  the  Office  of 
Enforcement,  the  Advisory  Committee 
on  Reactor  Safeguards  and  the  Advisory 
Committee  on  Nuclear  Waste.  The 
method  is  as  follows: 

1.  All  direct  FTEs  are  identified  in 
Table  11  by  major  program.  For  FY  1994 
the  NRC  has  traced  additional  direct 
effort  to  the  reactor  and  materials 
programs  for  the  Office  of 
Investigations,  the  Office  of 
Enforcement,  the  Advisory  Committee 


on  Reactor  Safeguards,  and  the  Advisory    7( 
Conmiittee  on  Nuclear  Waste.  The  A 

budgeted  costs  for  these  activities  had 
previously  been  included  in  overhead 
but  are  now  being  directly  assigned  to 
the  class  of  licensees  that  they  support. 

.  TABLE  M.— Allocation  OF  Direct      ~ 
FTEs  BY  ^4AJ0R  Program  & 


Major  program 

No.  of  direct 
FTEs' 

Reactor  Safety  and  Safeguards 
Regulation 

1  rOAA 

Reactor  Safety  Research  

Nuclear  Material  and  Low  Level 
Waste    Safety    and    Safe- 

111.3 
352.5 

Reactor  Special  and  Independ- 
ent Reviews,  Investigations, 
arxl  Enforcement 

111  7 

Nuclear  Material  Management 
and  Support  

ISO 

Total  direct  FTE  ............. 

21  fii>A_<J 

• 

'FTE  (full-time  equivalent)  is  one  person 
working  for  a  full  year.  Regional  employees 
are  counted  in  tt>e  office  of  the  program  each 
supports. 

2  In  FY  1994.  1.628.9  FTEs  of  the  total 
3,223  FTEs  are  considered  to  be  in  direct  sup- 
port of  NRC  non-NWF  programs.  The  remain- 
ing 1,594.1  FTEs  are  considered  overhead 
and  general  and  administrative. 

2.  NRC  FY  1994  budgeted  costs  ate 
allocated,  in  Table  III.  to  the  following 
four  major  categories: 

(a)  Salaries  and  benefits. 

(b)  Administrative  support. 

(c)  Travel. 

(d)  Program  support.  '  .- 

3.  Birect  program  support,  which  is 
the  use  of  contract  or  other  services  in 
support  of  the  line  organization's  direct 
program,  is  excluded  because  these 
costs  are  charged  directly  through  the 
various  categories  of  fees. 

4.  All  other  costs  (i.e.,  Salaries  and 
■  Benefits,  Travel,  Administrative 

Support,  and  Program  Support 
contracts/services  for  G&A  activities) 
represent  "in-house"  costs  and  are  to  be 
collected  by  allocating  them  uniformly 
over  the  total  number  of  direct  FTEs. 

Using  this  method,  which  was 
described  in  the  final  rules  published 
July  10, 1991  (56  FR  31472),  July  23, 
1992  (57  FR  32691),  and  July  20.  1993 
(58  FR  38666),  and  excluding  direct 
Program  Support  funds,  allocating  the 
remaining  $376.6  million  uniformly  to 
the  direct  FTEs  (1,628.9)  results  in  a  rate 
of  $231,216  per  FTE  for  FY  1994.  The 
Direct  FTE  Hourly  Rate  is  $133  per  hour 
(rounded  to  the  nearest  whole  dollar). 
This  rate  is  calculated  by  dividing 
$376.6  million  by  the  number  of  direct 
FTEs  (1,628.9  FTE)  and  the  number  of 
productive  hours  in  one  year  (1744 
hours)  as  indicated  in  0MB  Circular  A- 
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on  Reactor  Safeguards,  and  the  Advisory    76,  "Perfonnance  of  Commercial 


Committee  on  Nuclear  Waste.  The 
budgeted  costs  for  these  activities  had 
previously  been  included  in  overhead 
but  are  now  being  directly  assigned  to 
the  class  of  licensees  that  they  support. 

.  Table  II.— Allocation  of  Direct 
FTEs  BY  Major  Program 


Major  program 

No.  of  direct 
FTEs' 

Reactor  Safety  and  Safeguards 
Regulation 

i  0344 

Reactor  Safety  Research  

Nuclear  Material  and  Low  Level 
Waste    Safety    and    Safe- 

111.3 
352  5 

Reactor  Special  arxj  IrxJepend- 
ent  Reviews.  Investigations, 
arxl  Enforcemerrt ■ 

1117 

Nuclear  Material  Management 
and  Support 

ISO 

Total  direct  FTE  ............. 

2 1  628.9 

'FTE  (full-time  equivalent)  is  one  person 
working  for  a  full  year.  Regional  employees 
are  counted  in  the  office  of  me  program  each 
supports. 

*Tn  FY  1994.  1.628.9  FTEs  of  the  total 
3.223  FTEs  are  considered  to  t»  in  direct  sup- 
port of  NRG  non-NWF  programs.  The  remain- 
ing 1,594.1  FTEs  are  considered  overhead 
and  general  and  administrative. 

.   2.  NRC  FY  1994  budgeted  costs  ate 
allocated,  in  Table  III.  to  the  following 
four  major  categories: 

(a)  Salaries  and  benefits. 

(b)  Administrative  support. 

(c)  Travel. 

(d)  Program  support.  ^ 

3.  Birect  program  support,  which  is 
the  use  of  contract  or  other  services  in 
support  of  the  line  organization's  direct 
program,  is  excluded  because  these 
costs  are  charged  directly  through  the 
various  categories  of  fees. 

4.  All  other  costs  (i.e.,  Salaries  and 
■  Benefas.  Travel.  Administrative 

Support,  and  Program  Support 
contracts/services  for  G&A  activities) 
represent  "in-house"  costs  and  are  to  be 
collected  by  allocating  them  uniformly 
over  the  total  number  of  direct  FTEs. 

Using  this  method,  which  was 
described  in  the  final  rules  published 
July  io,  1991  (56  FR  31472),  July  23. 
1992  (57  FR  32691).  and  July  20.  1993 
(58  FR  38666),  and  excluding  direct 
Program  Support  funds,  allocating  the 
remaining  $376.6  million  uniformly  to 
the  direct  FTEs  (1,628.9)  results  in  a  rate 
of  $231,216  per  FTE  for  FY  1994.  The 
Direct  FTE  Hourly  Rate  is  $133  per  hour 
(rounded  to  the  nearest  whole  dollar). 
This  rate  is  calculated  by  dividing 
$376.6  million  by  the  number  of  direct 
FTEs  (1,628.9  FTE)  and  the  number  of 
productive  hours  in  one  year  (1744 
hours)  as  indicated  m  0MB  Circular  A- 


Activities.' 

Table  III.— FY  1994  Budget 

AlTTHORITY  BY  MAJOR  CATEGORY 
[Dollars  in  millions] 


Salaries  and  benefits 

S259  5 

Administrative  si4>port 

867 

Travel „ 

15.9 

Total  nonprogram  support 
obligations 

3621 

Program  support „ 

150.9 

Total  Budget  Authority 

Less  direct  program  support  and 
offsetting  receipts 

513.0 
1364 

Budget  Allocated  to  Direct 
FTE 

376  6 

Professional  Hourty  Rate 

133 

Section  170.21  Schedule  of  Fees  for 
Production  and  UtiUzation  Facilities. 
Review  of  Standard  Reference  Design 
Approvals.  Special  Projects.  Inspections 
and  Import  and  Export  Licenses. 

The  licensing  and  inspection  fees  in 
this  section,  which  are  based  on  full- 
cost  recovery,  are  revised  to  reflect  the 
FY  1994  budgeted  costs  and  to  recover 
costs  incurred  by  the  NRC  in  providing 
licensing  and  inspection  services  to 
indentifiable  recipients.  The  fees 
asssessed  for  services  provided  under 
the  schedule  are  based  on  the 
professional  hourly  rate  as  shown  in 
§  170.20  and  any  direct  program  support 
(contractual  services)  costs  expended  by 
the  NRC.  Any  professional  hours 
expended  on  or  after  the  effective  date 
of  this  rule  will  be  assessed  at  the  FY 
1994  rate  shown  in  §  170.20.  Although 
the  amounts  of  the  import  and  export 
licensing  fees  in  §  170.21,  facility 
Category  K,  have  not  changed  from  FY 
1993  as  a  result  of  the  very  small 
increase  in  the  hourly  rate  from  $132 
per  hour  to  $133  per  hour,  they  are 
being  published  for  purposes  of 
convenience. 

For  those  applications  currently  on 
file  and  pending  completion,  footnote  2 
of  §  170.21  is  revised  to  provide  that  the 
professional  hours  expended  up  to  the 
effective  date  of  this  rule  will  be 
assessed  at  the  professional  rates 
established  for  the  rules  that  became 
effective  on  Jime  20. 1984,  January  30. 
1989,  July  2, 1990,  August  9,  1991. 
August  24. 1992.  and  August  19.  1993, 
as  appropriate.  For  topical  report 
applications  currently  on  file  which  are 
still  pending  completion  of  the  review 
and  for  which  review  costs  have 
reached  the  applicable  fee  ceiling 
established  by  the  July  2, 1990.  rule,  the 
costs  incurred  after  any  applicable 
ceiling  was  reached  through  August  8. 


1991,  will  not  be  billed  to  the  applicant. 
Any  professional  hours  expended  for 
the  review  of  topical  report 
applications,  amendments,  revisions,  or 
supplements  to  a  topical  report  on  or 
after  August  9, 1991,  are  assessed  at  the 
applicable  rate  established  by  §  170.20. 
Section  170.31  Schedule  of  Fees  for 
Materials  Licenses  and  Other  Regulatory 
Services,  Including  Inspections  and 
Import  and  Export  Licenses. 

The  licensing  and  insp>ection  fees  in 
this  section  are  modified  to  recover  the 
FY  1994  costs  incurred  by  the 
Commission  in  providing  licensing  and 
inspection  services  to  identifiable 
recipients.  Those  flat  fees,  which  are 
based  on  the  average  time  to  review  an 
application  or  conduct  an  inspection, 
are  adjusted  to  reflect  the  very  small 
increase  in  the  professional  hourly  rate 
from  $132  per  hour  in  FY  1993  to  $133 
per  hour  in  FY  1994.  In  many  cases,  the 
fees  for  FY  1994  are  the  same  as  those 
assessed  in  FY  1993. 

The  amounts  of  the  licensing  and 
inspection  flat  fees  were  rounded  by 
applying  standard  rules  of  arithmetic  so 
that  the  amoimts  rounded  would  be  de 
minimus  and  convenient  to  the  user. 
Fees  that  are  greater  than  $1 ,000  are 
rounded  to  the  nearest  $100.  Fees  under 
$1,000  are  rounded  to  the  nearest  $10. 

The  revised  flat  fees  are  applicable  to 
fee  categories  l.C  and  l.D;  2.B  and  2.C; 
3.A  through  3.P;  4.B  through  9.D.  lO.B, 
15A  through  15E  and  16.  The  revised 
fees  will  be  assessed  for  applications 
filed  or  inspections  conducted  on  or 
after  the  effective  date  of  this  rule. 

Fee  Category  2  is  amended  by 
establishing  two  additional  fee 
categories  2j\.(2)  and  2.A.(3)  which 
cover  licenses  authorizing  receipt  and 
disposal  of  Section  lle.(2)  byproduct 
material  as  defined  by  the  Atomic 
Energy  Act.  The  current  2.A.  category 
has  been  amended  to  read  2.A.(1).  The 
curt'ent  4.D.  fee  category  has  been 
eliminated.  This  action  recognizes  that 
(1)  source  naaterial  licenses  are  issued  to 
cover  these  hcensed  activities  and  they 
are  more  appropriately  placed  in  the 
source  material  category  and  (2)  that  a 
further  distinction  should  be  made 
between  those  licenses  whose  primary 
purpose  is  to  authorize  receipt  and 
disposal  of  lie. (2)  material  requiring  the 
establishment  of  a  new  tailings  pile 
from  those  licenses  authorizing  the 
receipt  and  disposal  of  lie. (2)  material 
incidental  to  tailings  piles  created  by 
mill  operations. 

Fee  Category  16.  reciprocity,  is  also 
amended  to  include  a  fee  to  recover  the 
costs  incurred  by  the  NRC  for  the  review 
of  revisions  to  the  information 
submitted  on  the  initial  NRC  Form-241 
filed  by  10  CFR  150.20  general  licensees 
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(hiring  the  remainder  of  the  calendar 
year.  Agreement  State  licensees 
requesting  reciprocity  for  activities 
conducted  in  non-Agreement  States  or 
in  ofTshore  waters  Ire  subject  to  10  CFR 
150.20.  The  first  time  within  a  calendar 
year  that  an  Agreeitient  State  licensee 
conducts  activitiesiin  non- Agreement 
States  or  in  offshore  waters,  it  must  file 
a  completed  NRC  I^orm  241.  Revisions 
to  the  initial  NRC  ?orm  241  are  filed  for 
review  and  authoriEation  when  persons 
using  the  10  CFR  Pirt  150.20  general 
license  either  add  ]  ocations  of  work,  use 
different  radioactive  material  or  perform 
additional  work  activities  in  a  non- 
Agreement  State. 

For  those  licenst  ig,  inspection,  and 
review  fees  assessed  that  are  based  on 
full-cost  recovery  (i  ;ost  for  professional 
staff  hours  plus  an; '  contractual 


services),  the  revised  hourly  rate  of 
$133,  as  shown  in  §  170.20,  applies  to 
those  professional  staff  hours  expended 
on  or  after  the  effective  date  of  this  rule. 

Part  171 

Section  171.11    Exemptions 

Paragraph  (a)(2)  of  this  section  is 
amended  to  exempt  State-owned 
reactors  used  primarily  for  educational 
training  and  academic  research 

Purposes  from  annual  fees.  The  NRC 
slieves  that  this  change  is  consistent 
with  the  legislative  intent  of  the  Energy 
Policy  Act  of  1992  that  government- 
owned  research  reactors  be  exempt  from 
annual  fees  if  they  meet  the  technical 
design  criteria  of  the  exemption  and  are 
used  primarily  for  educational  training 
and  academic  research  purposes.  There 
is  currently  one  research  reactor,  owned 


by  the  Rhode  Island  Atomic  Energy 
Commission,  that  will  be  exempt  under 
this  amendment  to  §  171.11. 

Section  171.15    Aimual  Fee:  Reactor 
Operating  Licenses 

The  annual  fees  in  this  section  are 
revised  to  reflect  FY  1994  budgeted 
costs.  Paragraphs  (a),  (b)(3),  (c)(2),  (d). 
and  (e)  are  revised  to  comply  with  the 
requirement  of  OBRA-90  to  recover 
approximately  100  percent  of  the  NRC 
budget  for  FY  1994.  Table  IV  shows  the 
budgeted  costs  that  have  been  allocated 
directly  to  operating  power  reactors  as 
part  of  the  base  fee.  They  have  been 
expressed  in  terms  of  the  NRC's  FY 
1994  programs  and  program  elements. 
The  resulting  total  base  annual  fee 
amount  for  power  reactors  is  also 
shown. 


T)iBLE  IV.— Allocation  of  NRC  FY  1994  Budget  to  Power  Reactors'  Base  Fees^ 


Reactor  Safety  and  Safeguards  Regulation  (RSSR) 

Standaid  Reactor  Deigns „ 

Reactor  License  RenerwaJ  „ „ IJ 

Reactor  and  Site  Ucensing „„ .....!..._I 

Restderrt  Inspections  ^ ..-„„.._......._. „...^ _,. 

Reg«xvBased  Inspec^ons ..„.. ", 

Interns  (HQ  and  Regions) . ^ „. 

Special  Inspections  .., _ „ „ , ... 

License  Maintenance  tnd  Safety  Evaluations !.! 

Plant  Pertormance  ....J. _ ^..„ ..„„ ...... 

Human  Pertormance  J. ^ „ „.... ..... 

Ottier  Safety  Reviews  and  Assistance  ...~. .; 


RSSR  program  to  iai 


Reactor  Safety  Research  (RSR) 
se  Renewal „ „„„.. 


Oesgns 


Standard  Reactor 

Reactor  Aging  &  Licer 

Plant  Pertormance 

Human  Reliability 

Reactor  Accident  Anaisis 

Safety  Issue  Resdutiop  and  Regulatory  Improvements 


RSR  program  tou  I 


NMLL  (NMSS): 

Fuel  Cycle  Safety 
LLW  Licensing  anfa 
Uranium  Recovery 
Decommissioning 

NMLL  (RES): 
Environmental 


Nuclear  Material  &  Low  Level  (NMLL)^ 


Program  element  total 


Program 

support 

(S.K) 


S9,531 

600 

1,810 

""2780 

970 

4,142 

927 

4,760 

3,443 


$16,676 

23,273 

3,173 

4,428 

20284 

10,240 


Direct 
FTE 


96.3 

33.9 

34.7 

207.0 

235.0 

23.0 

42.7 

208.5 

52.1 

54.7 

46.5 


and  Safeguards 

Inspection 

Licensing  and  Inspection 


Pofcy  and  Decommissioning 
NMLL  prografi  total : 


Reactor  Special  and  Independent  Reviews,  Investigations,  and  Enforcement 
AEOO: 

Diagnostic  Evalualiorw _ ., 

Incident  Investigations „ „ „...„.. !.!!™!~r.!!!!~!!~!"!!! 

NRC  Incident  Response _ !!.".!!!Z!!!!I!!!!!!!! " 

Operational  Experience  Evaluation  .........; ....!]!!!Z!!!Z~!I!"."1'Z1""!!."Z!"!!!"! 


34,783 

592 

265 

2,215 

2,410 


288 

26 

1,854 

5,447 


29.3 
13.7 
4.2 
7.0 
28.7 
30.4 


85.8 
14.3 
14.4 
30.8 

9.0 


Allocated  to  power 
reactors 


Program 
support 

($7k) 


$9,361 

600 

1,810 

2!78b 

970 
4,142 

927 
4.403 
3,213 


Direct 
FTE 


$28,206 


5.0 

1.0 

26.0 

30.0 


$16,676 

22,573 

3,173 

4.428 

20,284 

10,240 


$77,374 


$1,494 

21 
9 

964 


$2,488 


288 

26 

1,854 

5.447 


92.8 

33.9 

29.8 

207.0 

229.8 

23.0 

42.7 

208.5 

52.1 

61.1 

38.8 


1,009.5 


29.3 
13.6 
4.2 
7.0 
26.7 
30.4 


111.2 


2.8 

1.4 

0 

6.7 

3.6 


14.5 


5.0 

1.0 

24.0 

29.0 
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Table  IV.— Auocation  of  NRC 


Committee  to  Review  Generic  Requirements  .. 

AEOD  Subtotal ^„....„... 

Advisory  Committee  on  Reactor  Safeguards 

Office  of  investigations „ _ _. 

Office  of  Enforcement  .-. „. 4..„ 

RSIRIE  program  total 

Total  base  fee  amount  allocated  to  power  read 

Less  estimated  part  170  power  reactor  fees  (mi 

Part  171  base  fees  for  operating  power  react 

^  Base  arvxjal  fees  include  aN  costs  attrit>utat)le  tc 
to  power  reactors  for  policy  reasons. 
^Amount  is  obtained  by  multiplying  the  direct  FTE 


Based  on  the  information  in  Table  IV, 
the  base  annual  fees  that  will  be 
assessed  for  FY  1994  are  the  amounts 


sh 
ni 


TABLE  v.— Base 


Reactors 


Westingfxjuse: 

1.  Beaver  Valley  1  ^... 
i.  Beaver  Valley  2  .... 

3.  Braidwood  1  

4.  Braidwood  2 

5.  Byron  1  

6.  Bryon  2 

7.  Callaway  1  ~. 

8.  Comanche  Peak  1 

9.  Comanche  Peak  2 

10.  Diablo  Canyon  1  ... 

11.  Diablo  Canyon  2  ... 

12.  Farley  1  

13.  Farley  2 

14.  Ginna  

15.  Haddam  Neck 

16.  flanis  1 

17.  Indian  Point  2  

18.  Indian  Point  3  

19.  Kewaunee 

20.  Millstone  3  , 

21.  North  Anna  1  , 

22.  North  Anna  2 

23.  Point  Beach  1  

24.  Point  Beach  2 , 

25.  Prairie  Island  1  ...... 

26.  Prairie  Island  2  . 

27.  Robinson  2  

28.  Salem  1  

29.  Salem  2 

30.  Seabrook  1  

31.  South  Texas  1  

32.  South  Texas  2  ....... 

33.  Summer  1  ...„ 

34.  Suny  1 

35.  Surry  2  

36.  Turkey  Point  3 

37.  Turkey  Point  4  ....... 

38.  Vogtle  1  ..„ 


■•!"•■ 
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Table  IV.— Aucxjation  of  NRC  FY  1994  Budget  to  Power  Reactors'  Base  Fees '— Continued 


Committee  to  Review  Generic  Requirements 


AEOD  Subtotal „ 

Advisory  Committee  on  Reactor  Safeguards 

Office  of  Investigatiorw _ „. 

CMce  of  Enforcement  .-. „ .;.. 


RSIRIE  program  total 

Total  base  fee  amount  allocated  to  power  reactors  ... 
Less  estimated  part  170  power  reactor  fees  (million) 
Part  171  base  fees  for  operating  power  reactors  ... 


Program  element  total 


Program 
support 

(Ck) 


181 
"lb 


Direct 
FTE 


2.0 


20.5 

17.0 

7.2 


Allocated  to  power 
reactors 


Program 
support 

(IK) 


$7,615 
181 

10 


$7,806 


Direct 
FTE 


2.0 


61.0 

20.5 

17.0 

7.0 


105.5 


$402.7 

(rraMon^ 

S100.6 


$302.1 
(miKon) 


'  Base  annual  fees  include  all  costs  attrit)utable  to  the  operating  power  reactor  cfass  of  licensees.  The  base  fees  do  not  include  costs  allocated 
to  power  reactors  for  policy  reasons. 
*  Amount  is  obtained  by  multiplying  the  dirert  FTE  times  ttie  rate  per  FTE  and  adding  the  program  support  funds. 


Based  on  the  information  in  Table  IV, 
the  base  annual  fees  that  will  be 
assessed  for  FY  1994  are  the  amounts 


shown  in  Table  V  below  for  each 
nuclear  power  op>erating  license. 


Table  V.— Base  Annual  Fees  for  Operating  Power  Reactors 


Reactors 


Westinghouse: 

1.  Beaver  Valley  1  ^ 

i.  Beaver  Valley  2  ~ ..» 

3.  Braidwood  1 „ „ 

5.  Byron  1  _ 

6.  Bryon  2  „...„ ...j. 

7.  Callaway  1  ....« 

8.  Comanche  Peak  1 

9.  Comanche  Peak  2 „...._ 

10.  Diabto  Canyon  1  'j,. 

11.  DiaWo  Canyon  2 I 

12.  Farley  1  1 

13.  Farley  2 4 

14.  Ginna  ,. 

15.  Haddam  Neck '. 

16.  Maris  1 ..„,,. 

17.  Indian  Point  2  „l. 

18.  Indian  Point  3 .....i, 

19.  Kewaunee ...„ \. 

20.  Millstone  3  ; ., 

21.  North  Anna  1  .„ , ^, 

22.  North  Anna  2 „f, 

23.  Point  Beach  1  . :. 

24.  Point  Beach  2 .' l..x\. 

25.  Prairie  Island  1  . 

26.  Prairie  Island  2  .„ „,. „ 

27.  Robinson  2 ,. 

28.  Salem  1 , . 

Satem  2 ; .1. 

Seabrook  1  .-. ...,. 

South  Texas  1  _ , ;.;....,. 

South  Texas  2 ,.....^. 

Summer  1 ,. 

Suny  1 „.. ..J. 

35.  Surry  2  „ ,. 

36.  Turkey  Point  3 ....; ,. 

37.  Turkey  Point  4 ; 

38.  Vogtie  1  ..„ > 


29. 
30. 
31. 
32. 
33. 
34. 


Contair>n>ent  type 


PWR  Large  Dry  Containment 
do 

Z'..'..  do  "Z'Z'ZZ'Z'Z''ZZ. 

do : 

do „„ 

....„  do _ 1. 

do 

do 

do 

do 

do „ 

do : 

do „ 

do 

do 

do 

do „. 

do „ 

"Z  do  '"'ZZ'ZZZZZZ. 

do 

do 

do 

do _ 

do .; 

do 

do 

do 

do „ 

do 

do 

do 

do 

do „ » 

do 


Annual  fee 


$2,805,000 
2,805,000 
2,805,000 
2,805,000 
2,806,000 
2,805,000 
2,805.000 
2,805.000 
2,806,000 
2,803,000 
2,803,000 
2,805,000 
2.805,000 
2.805,000 
2,805,000 
2,805,000 
2.805,000 
2,805,000 
2,805,000 
2,805,000 
2,805,000 
2.805,000 
2,805,000 
2,805,000 
2,805,000 
2,806.000 
2,805,000 
2,805.000 
2.805.000 
2,805,000 
2.805,000 
2,805,000 
2,805,000 
2.805.000 
2,805,000 
2,805,000 
2,806,000 
2,805,000 
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39.  Vogtie  2  

40.  Wort  Creek  1 
41.Zion  1  

42.  Zion  2 

43.  Catawba  1  .. 

44.  Catawba  2  .. 

45.  Cook  1  

Cook  2 

McGuire  1  ... 
McGuJre  2  ... 
Sequoyah  1 
Sequoyah  2 

Combustion  Engineeh 

1.  Arkansas  2 

2.  Ca^ert  Cliffs  1 

3.  Calvert  Cliffs  2 


46. 
47. 
48. 
49. 
50. 


nj 


4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 


Ft.  Calhoun  1 
Maine  Yankee 
Millstone  2  .... 

Palisades  

Palo  Verde  1  . 
Pak>  Verde  2  . 
Pak)  Verde3  . 
San  Onofre  2 
SanOnofre3 
St.  Lucie  1  .... 

14.  St  Lucie  2  .... 

15.  Waterford  3  ... 
Babcock  &  Witeox: 

1.  Arkansas  1  .... 

2.  Crystal  Rrver  3 

3.  Davis  Besse  1 

4.  Oconee  1  

5.  Oconee  2 

6.  Oconee  3 

7.  Three  Mile  Islaiid  1 
General  Electnc: 

1 .  Browns  Ferry  1 

2.  Browns  Ferry  2 

3.  Browns  Ferry  3 

4.  Brunswick  1  .... 

5.  Brunswick  2  .... 

6.  Clinton  1   

7.  Cooper 

8.  Dresden  2 

9.  Dresden  3 

10.  Duane  Amokl .. 

11.  Fermi  2  

12.  Fitzpatrick  

13.  Grand  Gutfl  ... 

Hatch  1  

Hatch  2  .„ 

Hope  Creek  1  . 

USaHe  1  

LaSalle  2 

Limerick  1  

Limerick  2  

Millstone  1  

Montcelto 

Nine  Mile  Point 
Nine  Mile  Point ; 
Oyster  Creek  ... 
Peach  Bottom  2 
Peach  Bottom  3 

28.  Perry  1  

29.  Pilgrim 

Quad  Cities  1  ... 
Quad  Cities  2  ... 
River  Beryj  1  .... 
Susquehanna  1 
Susquehanna  2 
Vermont  Yankee  . 


14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 


30. 
31. 
32. 
33. 
34. 
35. 


Table  v.— Base  Annual  Fees  for  Operating  Power  Reactors— Continued 


Reactors 


Containment  type 


do 
do 
do 
do 


PWR— Ice  Condenser 
do , 


do 
do 
do 
do 
do 
do 


PWR  Large  Dry  Containment 
do 


.do 

.do 

.do 

.do 

.do 

.do 

.do 

.do 

.do 

.do 

.do 

.do  . 

.do  . 

.do  . 
do  . 
do  . 
do  . 
do  . 
do  . 
do  . 


Mark  I  .. 

do  . 

do  . 

do  . 

do  . 

Mark  III 
Mark  I  .. 

do  . 

do  . 

do  . 

do  . 

do  . 

Mark  III 
Mark  I  .. 

do  . 

do  . 

Mark  II  . 

do  . 

do  .. 

do  ., 

Mark  I  ... 

do  .. 

do  .. 

Mark  II  .. 
Mark  I  ... 

do  .. 

do  .. 

Mark  III  . 
Mark  I  ... 

do  .. 

do  .. 

Mark  III  . 
Mark  II  .. 

do  .. 

Mark  I  ... 


Annual  fee 


2,805,000 
2,805,000 
2,805,000 
2.805,000 
2.804,000 
2,804,000 
2.804,000 
2.804.000 
2.804,000 
2,804,000 
2.804,000 
-  2,804,000 

2,804,000 
2,804,000 
2,804,000 
2,804,000 
2,804,000 
2,804,000 
2,804,000 
2,801,000 
2,801,000 
2,801,000 
2,801,000 
2,801,000 
2,804.000 
2,804,000 
2,804,000 

2,804,000 
2,804,000 
2,804,000 
2,804,000 
2,804,000 
2.804.000 
2.804.000 

2.785,000 

2.785.000 

2.785.000 

2.785,000 

2,785,000 

2,785.000 

2,785.000 

2,785,000 

2,785,000 

2,785,000 

2,785.000 

2.785,000 

2.785,000 

2,785,000 

2,785,000 

2,785,000 

2,785,000 

2.785,000 

2,785,000 

2,785,000 

2,785,000 

2,785,000 

2,785.000 

2,785.000 

2,785,000 

2,785.000 

2,785,000 

2,785,000 

2,785.000 

2.785,000 

2,785,000 

2.785.000 

2,785,000 

2.785,000 

2,785,000 
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Table  v.— Base  Ann 

Reactofs    - 


36.  Washington  Nuclear  2 
Other  Reactor: 

1.  Big  Rock  Point _ 


The  "Other  Reactor"  listed  in  Table  V 
was  not  included  in  the  fee  base  because 
historically  Big  Rock  Point  has  been 
granted  a  partial  exemption  from  the 
annual  fees.  With  respect  to  Big  Rock 
Point,  a  smaller  older  reactor,  the  NRC 
hereby  grants  a  partial  exemption  from 
the  FY  1994  annual  fees  based  on  a 
request  filed  with  the  NRC  in  I 

accordance  with  §  171.11.  The  total 
amount  of  $0.2  million  to  be  paid  by  Big 


R 
t( 
a: 

tl 
t< 
t( 
F 
b 

P 

P 


1.  Activities  not  attributabte  to  an  existing  NRC  lice 

a.  Reviews  for  D0E/tX)D  reactor  projects,  anc 

b.  Intematk>nal  cooperative  safety  program  an< 

c.  Low-level  waste  disposal  genenc  activities; 

2.  Activities  not  assessed  Part  170  lk:ensing  ar>d  in 

a.  Licensing  arwl  inspectk>n  activities  associate 

b.  Costs  not  recovered  from  Part  171  for  small 

Subtotal  budgeted  costs i 

Less  amount  to  be  assessed  to  smad  old€ 


Total  budgeted  costs 


The  annual  additional  charge  is 
determined  as  follows: 


Total  budgeted  cost 
Total  number  of  operating 


On  the  basis  of  this  calculation,  an 
operating  power  reactor,  Beaver  Valley 
1,  for  example,  would  pay  a  base  annual 
fee  of  $2,805,000  and  an  additional 
charge  of  $273,000  for  a  total  annual  fee 
of  $3,078,000  for  FY  1994. 

Paragraph  (d)  is  revised  to  show,  in 
summary  form,  the  amount  of  the  total 
FY  1994  annual  fee,  including  the 
surcharge,  to  be  assessed  for  each  major 
type  of  operating  power  reactor. 

Paragraph  (e)  is  revised  to  show  the 
amount  of  the  FY  1994  annual  fee  for 
nonpower  (test  and  research)  reactors. 
In  FY  1994,  $373,000  in  costs  are 
attributable  to  those  commeFdal  and 
non-exempt  Federal  government 
organizations  that  are  licensed  to 
operate  test  and  research  reactors. 


A 
n< 

in 

Of 

es 
Ft 
ar 
tn 

Pi 
sa 

se 
wi 
Nl 
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Vt 
in 
Sv 
Cc 
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Table  v.— Base  Annual  Fees  for  Operating  Power  Reactors— Continued 

Reactofs 

Containment  type 

Annual  fee 

36.  Washington  Nuclear  2  ..„ ...,,.. , 

Other  Reactor: 

1.  Big  Rock  Point _ ... 

Mark  II  

GE  Dry  Containment 

2.782.000 
2.785,000 

The  "Other  Reactor"  listed  in  Table  V 
was  not  included  in  the  fee  base  because 
historically  Big  Rock  Point  has  been 
granted  a  partial  exemption  from  the 
annual  fees.  With  respect  to  Big  Rock 
Point,  a  smaller  older  reactor,  the  NRC 
hereby  grants  a  partial  exemption  from 
the  FY  1994  annual  fees  based  on  a 
request  filed  with  the  NRC  in 
accordance  with  §  171.11.  The  total 
amount  of  $0.2  million  to  be  paid  by  Big 


Rock  Point  has  been  subtracted  from  the 
total  amount  assessed  operating  reactors 
as  a  surcharge. 

Paragraph  (b)(3)  is  revised  to  change 
the  fiscal  year  references  from  FY  1993 
to  FY  1994.  Paragraph  (c)(2)  is  amended 
to  show  the  amount  of  the  surcharge  for 
FY  1994.  This  surcharge  is  added  to  the 
base  annual  fee  for  each  operating 
power  reactor  shown  in  Table  V.  The 
purpose  of  this  surcharge  is  to  recover 


[Dollars  in  millions] 


those  NRC  budgeted  costs  that  are  not  - 
directly  or  solely  attributable  to 
operating  power  reactors  but 
nevertheless  must  be  recovered  to 
comply  with  the  requirements  of 
OBRA-90.  The  NRC  has  continued  its 
previous  policy  decision  to  recover 
these  costs  from  operating  power 
reactors. 

The  FY  1994  budgeted  costs  related  to 
the  additional  charge  and  the  amount  of 
the  charge  are  calculated  as  follows: 


Category  o>(  costs 


1.  Activities  not  attributable  to  an  existing  NRC  licensee  or  class  of  licensee: 

a.  Reviews  for  DOE/DOD  reactor  projects,  and  West  Valley  Demonstration  Project; 

b.  Intennatlonal  cooperative  safety  program  and  international  safeguards  activities;  and 

c.  Low-level  waste  dtoposal  generte  actlvitjes; 

2.  Activities  not  assessed  Part  170  licensing  and  inspectkMi  fees  or  Part  171  anr>ual  fees  based  on  Commission  po«cy: 

a.  Licensing  and  iiwpection  activities  associated  vwth  nonprofit  educatk)nal  institutjons;  and 

b.  Costs  not  recovered  from  Part  171  for  small  entities. 


Subtotal  budgeted  costs 

Less  amount  to  be  assessed  to  small  oMer  reactors 

Total  budgeted  costs „ 


FY  1994 

budgeted 

costs 


$2.4 
8.2 
60 

7.8 

5.3 


$29.7 

2 


S29.5 


The  annual  additional  charge  is 
determined  as  follows: 


Total  budgeted  costs 


Total  number  of  operating  rcactors 


$29.5  million 
108 


=  $273,000  per  operating  power  reactor 


On  the  basis  of  this  calculation,  an 
operating  power  reactor,  Beaver  Valley 
1,  for  example,  would  pay  a  base  annual 
fee  of  $2,805,000  and  an  additional 
charge  of  $273,000  for  a  total  annual  fee 
of  $3,078,000  for  FY  1994. 

Paragraph  (d)  is  revised  to  show,  in 
summary  form,  the  amount  of  the  total 
FY  1994  annual  fee,  including  the 
surcharge,  to  be  assessed  for  each  major 
type  of  operating  power  reactor. 

Paragraph  (e)  is  revised  to  show  the 
amount  of  the  FY  1994  annual  fee  for 
nonpower  (test  and  research)  reactors. 
In  FY  1994,  $373,000  in  costs  are 
attributable  to  those  commercial  and 
non-exempt  Federal  government 
organizations  that  are  licensed  to 
operate  test  and  research  reactors. 


Applying  these  costs  uniformly  to  those 
nonpower  reactors  subject  to  fees  results 
in  an  annual  fee  of  $62,200  per 
operating  license.  The  Energy  Policy  Act 
establishes  an  exemption  for  certain 
Federally-owned  research  reactors  that 
are  used  primarily  for  educational 
training  and  academic  research 
purposes  where  the  design  of  the  reactor 
satisfies  certain  technical  specifications 
set  forth  in  the  legislation.  Consistent 
with  this  legislative  requirement,  the 
NRC  granted  an  exemption  from  annual 
fees  for  FY  1992  and  FY  1993  to  the 
Veterans  Administration  Medical  Center 
in  Omaha,  Nebraska,  the  U.S.  Geological 
Survey  for  its  reactor  in  Denver, 
Colorado,  and  the  Armed  Forces 
Radiobiological  Institute  in  Bethesda. 


Maryland  for  its  research  reactor.  This 
exemption  was  initially  codified  in  the 
July  20,  1993  (58  FR  38695)  final  fee 
rule  at  §  171.11(a)  and  more  recently  in 
the  March  17, 1994  (59  FR  12543)  final 
rule  at  §  171.11(a)(2).  The  NRC  intends 
to  continue  to  grant  exemptions  from 
the  annual  fee  to  those  Federally  owned 
research  and  test  reactors  who  meet  the 
exemption  criteria  specified  in  §  171.11. 
The  NRC  is  amending  §  171.11(a)(2)  to 
exempt  from  annual  fees  the  research 
reactor  owned  by  the  Rhode  Island 
Atomic  Energy  Commission. 

Section  171.16  Annual  fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source 
and  Device  Registrations,  Holders  of 
Quality  Assurance  Program  Approvals, 
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those  licensees  thai 
entities  under  NRC 
Currently,  the  NRC 


and  Government  a^  encies  licensed  by 
the  NRC. 
§  171.16(c)  cover;  the  fees  assessed  for 


can  qualify  as  small 
size  standards, 
assesses  two  fees  for 


licensees  that  qualify  as  small  entities 
under  the  NRC's  siie  standards.  In 
general,  licensees  w  ith  gross  annual 
receipts  of  $250.00(1  to  $3.5  million  pay 
a  maximum  annual  fee  of  $1,800  per 
licensed  category.  / ,  second  or  lower- 
tier  small  entity  fee  of  $400  is  in  place 
for  licensees  with  g  oss  annual  receipts 
of  less  than  $250,0C  0  and  small 
governmental  jurisc  ictions  with  a 
population  of  less  tl  lan  20.000. 
Although  the  amou:  its  of  the  small 
entity  fees  have  not  changed  for  FY 
1994,  they  are  beinf  published  for 
purposes  of  conven  ence. 

Paragraph  (d)  is  r  (vised  to  reflect  the 
FY  1994  budgeted  c  asts  for  materials 
licensees,  including  Government 
agencies,  licensed  b^f  the  NRC.  These 
fees  are  necessary  tc  recover  the  FY 
1994  generic  costs  ti  )talling  $63.7 
million  that  apply  t(  i  fuel  facilities, 
uranium  recovery  fa  cilities.  spent  fuel 
facilities,  holders  of  transportation 
certificates  and  QA  )rogram  approvals, 
and  other  materials  icensees.  including 
holders  of  sealed  soi  irce  and  device 
registrations. 

Fee  Category  2  is  amended  by 
establishing  two  ne\^  fee  categories 
2.A.(3)  and  2.A.{4)  r  slating  to  the 
disposal  of  Section  ;  le.(2)  byproduct 


material  as  defined  by  the  Atomic 
Energy  Act.  The  current  4.D.  category 
has  been  eliminated.  This  action 
recognizes  that  (1)  part  of  the  budgeted 
costs  for  the  uranium  recovery  class  of 
licensees  should  be  allocated  to  source 
material  licenses  that  authorize  receipt 
and  disposal  of  lle.(2)  material  because 
some  of  these  budgeted  resources  are 
used  to  regulate  these  licensees  and  (2) 
a  further  distinction  should  be  made 
between  those  licenses  whose  primary 
purpose  is  to  authorize  disposal  of 
lle.(2)  byproduct  material  requiring  the 
establishment  of  a  new  mill  tailings  pile 
for  disposal  of  lle.(2)  material  and 
those  non-operating  mills  that  accept 
lle.(2)  byproduct  material  for  disposal 
incidental  to  tailings  piles  created  by 
mill  operations. 

In  addition.  Fee  Category  18  is 
amended  to  assess  fees  to  the 
Department  of  Energy  (DOE)  for  use  of 
the  general  license  provided  under  10 
CFR  40.27.  Currently.  DOE  is  billed  for 
the  issuance  of  transportation 
Certificates  of  Compliance.  The  general 
license  fulfills  a  requirement  of  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  (UMTRCA)  (Public 
Law  95-604)  that  the  perpetual 
custodian  of  reclaimed  uranium  mill 
tailings  piles  be  licensed  by  the  NRC. 
The  §40.27  general  license  covers  only 
post-reclamation  closure  custody  and 
site  surveillance.  In  September  1993. 
DOE  became  a  general  licensee  of  the 
NRC  because  post-reclamation  closure 


of  the  Spook,  Wyoming  site  had  been 
achieved.  Because  DOE  now  holds  an 
NRC  license,  it  is  subject  to  annual  fees. 
The  NRC  had  previously  indicated  its 
intent  in  the  FY  1991  final  fee  rule  to 
bill  DOE  for  UMTRCA  costs  once  post- 
closure  was  achieved  and  the  sites  were 
licensed  by  the  Government  (56  FR 
31481;  July  10, 1991).  As  a  result.  DOE 
will  be  billed  for  the  costs  associated 
with  NRC's  UMTRCA  review  of  all 
activities  associated  with  the  facilities 
assigned  to  DOE  under  UMTRCA.  As 
with  other  licensees,  the  annual  fee  for 
this  class  of  licensees  (IX)E  UMTRCA 
facilities)  will  recover  the  generic  and 
other  regulatory  costs  not  recovered 
through  10  CFR  Part  170  fees.  Because 
CKDE.  as  a  Federal  agency,  cannot  be 
assessed  Part  170  fees  under  the  lOAA. 
the  NRC  will  assess  annual  fees  for  the 
total  costs  of  DOE  UMTRCA  activities  to 
DOE. 

Tables  VI  and  VII  show  the  NRC 
program  elements  and  resources  that  are 
attributable  to  fuel  facilities  and 
materials  users,  respectively.  The  costs 
attributable  to  the  uranium  recovery 
class  of  licensees  are  those  associated 
with  uranium  recovery  research, 
licensing  and  inspection.  For 
transportation,  the  costs  are  those 
budgeted  for  transportation  research, 
licensing,  and  inspection.  Similarly,  the 
budgeted  costs  for  spent  fuel  storage  are 
those  for  spent  fuel  storage  research, 
licensing,  and  inspection. 


ABLE  VI.— Allocation  of  NRC  FY  1994  Budget  to  Fuel  Facility  Base  Fees' 


Radiation  Protectioa'Heialth  Effects 
Environmental  Poltcy  ajk)  Decommissioning 


NMLL  (Research) 


NMLL  (RES)  progr  im  total 


Fuel  Cycle  Safety  and  ^feguards 

Event  Evaluation  

Decommisstomng  .... 

Uranium  Recovery  (Daiti  Safety) 

NI^LL  (NMSS)  pro<  ram  total 


Incident  Response 

Enforcement  


NMLL  MSIRIE  program  total 
Total  NMLL 


NMLL  (NMSS) 


Total  program  ele- 
ment 


Program 

support 

S.  K 


SI  .575 
2,410 


NMLL  (MSIRIE) 


Total  base  fee  amoijnt  allocated  to  fuel  facilities  (million  2) 
Less  pan  170  fuel  ^'ity  fees  (million)  


S4,783 

0 

2,215 

250 


FTE 


5.3 

9.0 


Allocated  to  fuel  fa- 
cility 


Program 

support 

S,  K 


S315 
241 


FTE 


1,1 
.9 


556 


186 
10 


85.8 

14.9 

30.8 

7.6 


6.0 
6.8 


S2,432 

0 

309 

3 


2,744 


S3.300 


2.0 


57.1 

4.2 

10.5 

0 


71.8 


1.0 

1.2 


22 


76.0 


$20.8 
4.0 
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Table  VI.— Allocation  of  \ 


Part  171  base  fees  for  fuel  facilities  (milli 

^  Base  annual  fee  Hxiudes  all  costs  attritxitat>le 
cilities  for  policy  reasons. 
2  Amount  is  ot)tained  by  multiplying  the  direct  F 


Table  VII.-- Allocati 


NMLL  (Re 

Materials  licensee  performance  „\. .„„.. 

Materials  regulatory  standards 

Radiation  protection/heatth  effects 

Environmental  policy  and  decommissioning 


Total  NMLL  (RES) , 


NMLL(N 

Licensing/inspection  of  materials  users 

Everrt  evaluation . ^ _ 

Information  technology •p~~?. 

Decommissioning ..^....«....».. 

Low  level  waste — on  site  disposal I 

Total  NMLL  (NMSS) _ 


NMLL(M 

Analysis  and  evaluation  of  operational  data 

Office  of  Investigations . 

Office  of  Enforcement  i ....._ 


Total  NMLL  Program , 


Base  amount  allocated  to  n^erials  users  (mi 
-  Less  part  170  material  users  fees  (million)  ... 

PART  171  base  fees  for  material  users  (i 

^  Base  anmjal  fee  includes  all  costs  attributat>le 
licensees  for  policy  reasons. 
2  Amount  is  obtained  by  multiplying  the  direct  Fl 


The  allocation  of  the  NRC's  $16.d 
million  in  budgeted  costs  to  the      | 
individual  fuel  facilities  is  based,  as  in 
FYs  1991-1993,  primarily  on  the 
OBRA-90  conferees'  guidance  that| 
licensees  who  require  the  greatest 
expenditure  of  NRC  resources  should 
pay  the  greatest  annual  fee.  Because  the 
two  high-enriched  fuel  manufacturing 
facilities  possess  strategic  quantities  of 
nuclear  materials,  more  NRC  safeguards 
costs  (e.g.,  physical  security)  are 
attributable  to  these  facilities.  Likewise, 
more  of  the  safety  licensing  and 
inspection  costs  are  allocated  to  the 
HEU  facilities  because  more  of  these 
resources  ere  used  for  HEU  facilities  as 
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Table  VI.— Allocation  of  NRC  FY  1994  Budget  to  Fuel  Faciuty  Base  Fees  '—Continued 


.   - 

Total  program  ele- 
ment 

Allocated  to  fuel  fa- 
cility 

1 

Program 

fte 

Program 
support 

FTE 

Part  171  base  fees  for  fuel  facilities  (million) „ 

S16.6 

^  Base  annual  fee  includes  all  costs  attributable  to  ttie  fuel  facility  dass  of  licensees.  The  base  fee  does  not  include  costs  allocated  to  fuel  fa- 
cilities for  policy  reasons. 
2  Amount  is  obtained  by  multiplying  the  direct  FTE  times  the  rate  per  FTE  and  adding  the  program  support  funds. 

Table  VII.— Allocation  of  FY  1994  Budget  to  Material  Users'  Base  Fees  ' 


Total  program  ele- 
ment 


Program 
support 

W|     rV 


FTE 


Allocated  to  n^te- 
rials  users 


Program 
support 

(9(    r\ 


FTE 


NMLL  (Research) 

Materials  licensee  perfomiance ^\........_, 

Materials  regulatory  standards „. 

Radiation  protection/heatth  effects 

Environmental  policy  and  decommissioning 


S450 
1.495 
1.575 
2.410 


1.2 

12.2 

5.3 

9.0 


S405 
1346 
1.134 
1.085 


1.1 

11.0 

3.8 

4.1 


Total  NMLL  (RES) 


3,970 


20.0 


^MLL  (NMSS) 


Licensing/inspection  of  materials  users 

Event  evaluation 

Infonnation  technology 

Decommissioning 

Low  level  waste — on  site  disposal 


S965 


1,100 

2.215 

592 


109.3 
16.2 


$869 


99.5 
11.4 


30.8 
14.3 


89 

1.707 

71 


12.0 
2.3 


Total  NMLL  (NMSS) 


2.736 


1252 


NMLL  (MSiRIE) 

Analysis  and  evaluation  of  operational  data 

Office  of  Investigations  . — -.........__ — 

Office  of  Enforcement  i „...„ 


SI  86 
10 


6.0 
7.0 
6.8 


SI  67 
9 


4.5 
6.3 
5.0 


Total  NMLL  Program , 


6.882 


161.0 


Base  amount  allocated  to  materials  users  (million  2) 
Less  part  170  material  users  fees  (million)' ...., 


S44.1 
5.5 


PART  171  base  fees  for  material  users  (million) 


38.6 


'  Base  annual  fee  includes  all  costs  attritxrtable  to  the  materials  dass  of  licensees.  The  base  fee  does  not  include  costs  allocated  to  materials 
licensees  for  policy  reasons. 
2  Amount  is  obtained  by  multiplying  the  direct  FTE  times  the  rate  per  FTE  and  adding  ttie  program  support  furxJs. 


The  allocation  of  the  NRC's  $16.8 
million  in  budgeted  costs  to  the 
individual  fuel  facilities  is  based,  as  in 
FYs  1991-1993.  primarily  on  the 
OBRA-90  conferees'  guidance  that 
licensees  who  require  the  greatest 
expenditure  of  NRC  resources  should 
pay  the  greatest  annual  fee.  Because  the 
two  high-enriched  fuel  manufacturing 
facilities  possess  strategic  quantities  of 
nuclear  materials,  more  NRC  safeguards 
costs  (e.g.,  physical  security)  are 
attributable  to  these  facilities.  Likewise, 
more  of  the  safety  licensing  and 
inspection  costs  are  allocated  to  the 
HEU  facilities  because  more  of  these 
resotut:es  are  used  for  HEU  facilities  as 


compared  to  other  facilities.  However, 
safety  program  assessment  and  safety 
event  evaluation  costs  for  fuel  facilities 
are  uniformly  allocated  to  HEU  and  LEU 
facilities  because  these  activities  apply 
equally  to  each  of  the  HEU  and  LEU 
facilities. 

Using  this  approach,  the  base  annual 
fee  for  each  facility  is  shown  below. 


Type  of  facility 

Annual  fee — 
safeguards 
and  safety 

High  enriched  fuel: 

Nuclear  Fuel  Services 

Babcock  and  Wilcox 

$3,176,000 
3.176,000 

Type  of  facility 

Annual  fee- 
safeguards 
and  safety 

Subtotal 

6,352,000 

Low  ennched  fuel: 

Siemens  Nuclear  Power  .. 

Babcock  and  Wifcox 

General  Electric  ~ 

Si. 429.000 
1,429,000 
1,429  000 

Westinghouse  ..._ 

Combustion    Engineering 

(Hematrte)  

General  Atomics 

1,429.000 

1,429.000 
1.429.000 

Subtotal 

8.574.000 

UFft  converskxi: 

Allied-Signal  Corp  . 

$1,114,000 

1 
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Type  of  facility 


Other  fuei  facilities 


cilities 
each)  . 

Total  .. 


at     S2i>4,000 


ions 


(3  fa- 


Annual  tee- 
safeguards 
and  safety 


762,000 


16.802.000 


One  of  Combustion  Engineering's  (CE) 
low  enriched  fuel  facilities  has  not  been 
included  in  the  fee  b^se  because  of  the 
D.C.  Circuit  Court  of  Appeals'  decision 
of  March  16. 1993.  diiwting  the  NRC  to 
grant  an  exemption  for  FY  1991  to 
Combustion  Engineering  for  one  of  its 
two  facilities.  As  a  reiult  of  the  Court's 
decision,  the  NRC  granted  an  exemption 
to  one  of  CE's  low  enfiched  uranium 
fuel  facilities  for  FY  1994.  The  NRC  has 
therefore  excluded  this  facility  from  the 
calculation  of  the  FY  1994  annual  fees 
for  the  low  enriched  luel  category. 

Of  the  $2.1  million  lattribut^le  to  the 
uranium  recovery  clais  of  licensees, 
about  Si. 5  milhon  will  be  assessed  to 
the  Department  of  Energy  (DOE)  to 
recover  the  costs  associated  with  DOE 
facilities  under  the  Uianium  Mill 
Tailings  Radiation  Control  Act  of  1975 
(UMTRCA).  These  cofts  were  previously 
recovered  from  operating  power  reactors 
because  DOE  was  notian  NRC  Ucensee 
prior  to  September  19^3  and  therefore 
could  not  be  billed  ui^der  10  CFR  Part 
171.  In  September  19^3,  DOE  became  a 
general  licensee  of  th^  NRC  because 
post-reclamation  closure  of  the  Spook, 
Wyoming  site  had  bean  achieved. 
Approximately  44  peqcent  of  the 
remaining  costs  of  $6$9,000  for  uranium 
recovery  is  attributablfe  to  uranium  mills 
(Class  I  facilities)  and  jfacihUes  that 
dispose  of  lle.(2)b} 
approximately  39  pei 
to  those  solution  mini) 
do  not  generate  uranii 
(Class  n  facilities).  an{ 
percent  is  allocated  t( 
uranium  recovery  facilities  (e.g.. 
extraction  of  metals  aid  rare  earths). 
The  resulting  annual  fees  for  each  class 
of  licensee  are:  j 

2.A.(2)— Class  I  facilities:  $74,50a 
2.A.(2)— Class  n  facilijies:  $41,200 
2.A.(2)— Other  facilili^:  $36,200 
2.A.(3)— lle.(2)  dispoial:  $67,000 
2.A.(4)— lle.(2)  dispo^l  incidental  to 

existing  tailings  sit( 

The  annual  fees  for 
uranium  recovery  clasfe  of  licensees  are 
less  than  the  FT  1992  fees  and  are 
higher  than  the  FY  19$3  annual  fees. 
The  total  amount  of  fefes  that  must  be 
recovered  from  uraniukn  recovery 
commercial  licensees  has  decreased  by 
about  10  percent  compared  to  FY  1993; 
however,  the  annual  f#e  per  facility  has 
increased  for  two  basic  reasons.  First, 


luct  materials, 
ient  is  attributable 
ig  licensees  who 
^m  mill  tailings 

the  remaining  17 
J  the  other 


;  $8,700 

1994  for  the 


the  amount  that  is  expected  to  be 
recovered  through  part  170  fees  has 
decreased  as  a  result  of  completing  the 
licensing  of  the  Envirocare  lle.(2) 
byproduct  disposal  facility.  This 
requires  relatively  more  costs  to  be 
recovered  through  annual  fees.  The 
second  cause  of  the  increase  is  a 
decrease  in  the  number  of  licensees  in 
the  class  to  be  assessed  annua)  fees  for 
FY  1994. 

For  spent  fuel  storage  licenses,  the 
generic  costs  of  $2.2  million  have  been 
spread  uniformly  among  those  licensees 
who  hold  specific  or  general  licenses  for 
receipt  and  storage  of  spent  fuel  at  an 
ISFSI.  This  results  in  an  annual  fee  of 
$363,500.  This  represents  a  fee  increase 
compared  to  FY  1993  in  order  to  recover 
the  increased  budget  necessary  to 
{>erform  rulemakings  and  the  regulatory 
oversight  over  the  increased  number  of 
licensees. 

To  equitably  and  fairly  allocate  the 
$38.6  million  attributable  to  the 
approximately  6,500  diverse  material 
users  and  registrants,  the  NRC  has 
continued  to  base  the  aimual  fee  on  the 
Part  170  application  and  inspection 
fees.  Because  the  application  and 
inspection  fees  are  indicative  of  the 
complexity  of  the  license,  this  approach 
continues  to  provide  a  proxy  for 
allocating  the  costs  to  the  diverse 
categories  of  licensees  based  on  how 
much  it  costs  NRC  to  regulate  each 
category.  The  fee  calculation  also 
continues  to  consider  the  inspection 
frequency,  which  is  indicative  of  the 
safety  risk  and  resulting  regulatory  costs 
associated  with  the  categories  of 
licensees.  In  summary,  the  annual  fee 
for  these  categories  of  licenses  is 
developed  as  follows: 

Annual  Fee=(Application 
Fee+Inspection  Fee/Inspection 
Priority)xConstant+(Unique  Category 
Costs). 

The  constant  is  the  multiple  necessary 
to  recover  $38.6  million  and  is  2.6  for 
FY  1994.  The  unique  costs  are  any 
special  costs  that  the  NRC  has  budgeted 
for  a  specific  category  of  licensees.  For 
FY  1994,  unique  costs  of  approximately 
$2.6  million  were  identificHd  for  the 
medical  improvement  program  which  is 
attributable  to  medical  licensees. 
Materials  annual  fees  for  FY  1994  are  13 
to  17  percent  higher  compared  to  the  FY 
1993  annual  fees.  There  are  two  basic 
reasons  for  the  changes  in  the  fees  from 
FY  1993.  First,  the  FY  1994  budgeted 
amount  attributable  to  materials 
licensees  is  about  10  percent  higher 
than  the  comparable  FY  1993  to  reflect 
the  cost  necessary  to  regulate  this  class 
of  licensees  and  the  direct  allocation  of 
certain  budgeted  costs  as  opposed  to 
including  them  in  the  hourly  rate. 


Second,  the  number  of  licensees  to  be 
assessed  annual  fees  in  FY  1994  has 
decreased  (from  about  6,800  to  about 
6,500),  resulting  in  a  4  percent  increase 
in  fees.  The  materials  fees  must  be 
established  at  these  levels  in  order  to 
comply  with  the  mandate  of  OBRA-90 
to  recover  approximately  100  percent  of 
the  NRC's  FY  1994  budget  authority. 

A  materials  licensee  may  pay  a 
reduced  annual  fee  if  the  licensee 
qualifies  as  a  small  entity  under  the 
NRC's  size  standards  and  certifies  that 
it  is  a  small  entity  using  NRC  Form  526. 

To  recover  the  $4.0  million 
attributable  to  the  transportation  class  of 
licensees,  $923,000  will  be  assessed  to 
the  Department  of  Energy  (DOE)  to 
cover  all  of  its  transportation  casks 
under  Category  18.  The  remaining 
transportation  costs  for  generic  activities 
($3.1  million)  are  allocated  to  holders  of 
approved  QA  plans.  The  annual  fee  for 
approved  QA  plans  is  $64,700  for  users 
and  fabricators  and  $900  for  users  only. 

The  amount  or  range  of  the  FY  1994 
base  annual  fees  for  all  materials 
licensees  is  summarized  as  follows: 

Materials  Licenses  Base  Annual 
Fee  Ranges 


Category  of  license 

Annual  fees 

Part  70— High  enriched 

S3.2  million. 

fuel. 

Part  70— Low  enriched 

$1 .4  million. 

fuel. 

Part  40— UFft  conver- 

S1.1 million. 

sion. 

Part  40— Uranium  re- 

S36.200to 

covery. 

S74.500. 

Part  30— Byproduct  ma- 

S970 to  $30,900'. 

terial. 

Part  71— Transportation 

S900  to  $64,700. 

of  radioactive  material. 

Part  72— independent 

5363,500. 

storage  of  spent  nu- 

clear fuel. 

'  Excludes  the  annual  fee  for  a  few  military 
"master"  materials  licenses  of  txoad-scope  is- 
sued to  Government  agenctes,  which  is 
$430,500. 

Paragraph  (e)  is  amended  to  establish 
the  additional  charge  to  be  added  to  the 
base  annual  fees  shown  in  paragraph  (d) 
of  this  final  rule.  The  Commission  is 
continuing  the  approach  used  in  FY 
1993  so  as  to  assess  the  budgeted  low- 
level  waste  (LLW)  costs  to  two  broad 
categories  of  licensees  (large  LLW 
generators  and  small  LLW  generators) 
based  on  historical  disposal  data.  This 
surcharge  continues  to  be  shown,  for 
convenience,  with  the  applicable 
categories  in  paragraph  (d).  Although 
these  NRC  LLW  disposal  regulatory 
activities  are  not  directly  attributable  to 
regulation  of  NRC  materials  licensees, 
the  costs  nevertheless  must  be  recovered 


Federal  Register  /  Vol  59, 

in  order  to  comply  with  the  I 

requirements  of  0BRA-9G.  For  FY  1994, 
the  additional  charge  recovers 
approximately  18  percent  of  the  NRC  j 

budgeted  costs  of  $8.1  million  relating 
to  LLW  disposal  generic  activities  from 
small  generators,  which  are  comprised 
of  materials  licensees  that  dispose  of 
LLW.  The  percentage  distribution 
reflects  the  deletion  of  LLW  disposed  by 
Agreement  State  licensees.  The  FY  1994 
budgeted  costs  related  to  the  additional 
charge  for  LLW  and  the  amount  of  the 
charge  are  calculated  as  follows: 


Category  of  costs 

FY  1994 

txjdgeted 

costs  (S  in 

millions) 

1.  Activities  not  attributat)le  to 
an  existing  NRC  licensee  or 
class  of  licensee,  i.e.,  LLW 
disposal  generic  activities 

S8.1 

Of  the  $8.1  million  in  budgeted  costs 
shown  above  for  LLW  activities,  82 
percent  of  the  amount  ($6.7  million)  are 
allocated  to  the  120  large  waste 
generators  (reactors  and  fuel  facilities) 
included  in  10  CFR  Part  171.  This    , 
results  in  an  additional  charge  of 
$55,600  per  facility.  Thus,  the  LLW 
charge  will  be  $55,600  per  HEU.  LEU, 
UF6  facility,  and  each  of  the  other  3  fuel 
facilities.  The  remaining  $1.4  million  is 
allocated  to  the  material  licensees  in 
categories  that  generate  low  level  waste 
(965  licensees)  as  follows:  $1,500  per 
materials  license  except  for  those  in 
Category  17.  Those  licensees  that 
generate  a  significant  amount  of  low 
level  waste  for  purposes  of  the 
calculation  of  the  $1,500  surcharge  are 
in  fee  Categories  l.B,  l.D,  2.C,  3.A.  3.B. 
3.C.  3.L.  3.M.  3.N.  4.A.  4.B.  4.C.  5.B. 
6.A,  and  7.B.  The  surcharge  for  licenses 
in  fee  Category  17,  which  also  generate 
and/or  dispose  of  low  level  waste,  is 
$22,800. 

Of  the  $6.3  million  not  recovered 
fit)m  small  entities.  $1.0  million  is 
allocated  to  fuel  facilities  and  other 
materials  licensees.  This  results  in  a 
surcharge  of  $170  per  category  for  each 
fuel  facility  and  materials  licensee  that 
is  not  eligible  for  the  small  entity  fee. 

On  the  basis  of  this  calculation,  a  fuel 
facility  (a  high  enriched  fuel  fabrication 
licensee,  for  example)  pays  a  base      i 
annual  fee  of  $3,176,000  and  an         ' 
additional  charge  of  $55,770  for  LLW 
activities  and  small  entity  costs.  A     i 
medical  center  with  a  broad-scope     I 
program  pays  a  base  annual  fee  of 
$30,900  and  an  additional  charge  of 
$1,670,  for  a  total  FY  1994  annual  fee 
of  $32,570. 
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in  order  to  comply  with  the 
requirements  of  OBRA-90.  For  FY  1994, 
the  additional  charge  recovers 
approximately  18  percent  of  the  NRC 
budgeted  costs  of  $8.1  million  relating 
to  LLW  disposal  generic  activities  from 
small  generators,  which  are  comprised 
of  materials  licensees  that  dispose  of 
LLW.  The  percentage  distribution 
reflects  the  deletion  of  LLW  disposed  by 
Agreement  State  licensees.  The  FY  1994 
budgeted  costs  related  to  the  additional 
charge  for  LLW  and  the  amount  of  the 
charge  are  calculated  as  follows: 


Category  of  costs 

FY  1994 

txjOgeted 

costs  (S  in 

millions) 

1.  Activities  not  atthl3utat)te  to 
an  existing  NRC  licensee  or 
class  of  licensee,  i.e.,  LLW 
disposal  generic  activities 

sa.1 

Of  the  $8.1  million  in  budgeted  costs 
shown  above  for  LLW  activities,  82 
percent  of  the  amount  ($6.7  million)  are 
allocated  to  the  120  large  waste 
generators  (reactors  and  fuel  facilities) 
included  in  10  CFR  Part  171.  This 
results  in  an  additional  charge  of 
$55,600  per  facility.  Thus,  the  LLW 
charge  will  be  $55,600  per  HEU,  LEU, 
UF6  facility,  and  each  of  the  other  3  fuel 
facihties.  The  remaining  $1.4  million  is 
allocated  to  the  material  licensees  in 
categories  that  generate  low  level  waste 
(965  licensees)  as  follows:  $1,500  per 
materials  license  except  for  those  in 
Category  17.  Those  licensees  that 
generate  a  significant  amount  of  low 
level  waste  for  purposes  of  the 
calculation  of  the  $1,500  surcharge  are 
in  fee  Categories  l.B,  l.D,  2.C.  3.A,  3.B, 
3.C.  3.L,  3.M,  3.N,  4.A,  4.B,  4.C,  5.B, 
6.A,  and  7.B.  The  surcharge  for  licenses 
in  fee  Category  17,  which  also  generate 
and/or  dispose  of  low  level  waste,  is 
$22,800. 

Of  the  $6.3  million  not  recovered 
from  small  entities,  $1.0  million  is 
allocated  to  fuel  facilities  and  other 
materials  licensees.  This  results  in  a 
surcharge  of  $170  per  category  for  each 
fuel  facility  and  materials  licensee  that 
is  not  eligible  for  the  small  entity  fee. 

On  the  basis  of  this  calculation,  a  fuel 
facility  (a  high  enriched  fuel  fabrication 
licensee,  for  example)  pays  a  base 
annual  fee  of  $3,176,000  and  an 
additional  charge  of  $55,770  for  LLW 
activities  and  small  entity  costs.  A 
medical  center  with  a  broad-scope 
program  pays  a  base  annual  fee  of 
$30,900  and  an  additional  charge  of 
$1,670,  for  a  total  FY  1994  annual  fee 
of  $32,570. 


Section  171.17    Proration 

10  CFR  171.17  is  amended  to  add  a 
proration  provision  for  materials 
licenses  and  to  revise  the  provision  for 
reactors.  The  aimual  fee  for  materials 
licenses  would  be  prorated  based  on 
applications  filed  after  October  1  of  the 
fiscal  year  either  to  terminate  a  license 
or  obtain  a  POL.  Those  materials 
licensees  who  file  applications  between 
October  1  and  March  31  of  the  fiscal 
year  to  terminate  the  license  or  obtain 
a  POL  will  be  assessed  one-half  the 
annual  fee  stated  in  §  171.16(d)  for  the 
affected  fee  category(ies).  Those 
materials  licensees  who  file  applications 
on  or  after  April  1  of  the  fiscal  year  to 
terminate  a  license  or  obtain  a  POL  will 
be  assessed  the  full  annual  fee  for  that 
fiscal  year.  Those  licensees  who  file  for 
termination  or  a  POL  must  also 
permanently  cease  operations  of  those 
licensed  activities  during  the  periods 
mentioned  for  the  fee  to  be  reduced. 
Similarly,  materials  licensees  who  were 
issued  new  licenses  during  the  fiscal 
year  will  be  charged  a  prorated  annual 
fee  based  on  the  date  of  issuance  of  the 
new  license.  New  materials  licenses 
issued  during  the  period  October  1 
through  March  31  will  be  assessed  one- 
half  of  the  annual  fee  stated  in 
§  171.16(d)  for  the  applicable  fee 
categories  for  that  fiscal  year.  New 
licenses  issued  on  or  after  April  1  of  the 
fiscal  year  will  not  be  assessed  the 
annual  fee  for  that  fiscal  year. 

The  proration  provision  in  §  171.17 
applicable  to  reactors  is  amended  to 
provide  that  for  licensees  who  have 
requested  a  license  amendment  to 
withdraw  operating  authority 
permanently  during  the  FY  the  annual 
fee  will  be  prorated  based  on  the 
number  of  days  during  the  FY  the 
operating  license  was  in  effect  before 
the  possession-only  license  was  issued 
or  the  license  was  terminated. 

Footnote  1  of  10  CFR  171.16(d)  is 
amended  to  provide  for  waiver  of  the 
annual  fees  for  those  materials 
licensees,  and  holders  of  certificates, 
registrations,  and  approvals  who  either 
filed  for  termination  of  their  licenses  or 
approvals  or  filed  for  possession  only/ 
storage  only  licenses  before  October  1, 
1993,  and  permanently  ceased  licensed 
activities  entirely  by  September  30, 
1993.  All  other  licensees  and  approval 
holders  who  held  a  license  or  approval 
on  October  1, 1993  are  subject  to  the  FY 
1994  annual  fees. 

Section  171.19    Payment 

This  section  is  revised  to  give  credit 
for  partial  payments  made  by  certain 
licensees  in  FY  1994  toward  their  FY 
1994  annual  fees.  The  NRC  anticipates 


that  the  first,  second,  and  third  quarterly 
payments  for  FY  1994  will  have  been 
made  by  operating  power  reactor 
licensees  and  some  materials  licensees 
before  the  final  rule  is  efTective. 
Therefore,  NRC  will  credit  payments 
received  for  those  three  quarters  toward 
the  total  annual  fee  to  be  assessed.  The 
NRC  will  adjust  the  fourth  quarterly  bill 
in  order  to  recover  the  full  amount  of 
the  revised  annual  fee  or  to  make 
refunds,  as  necessary.  As  in  FY  1993, 
payment  of  the  annual  fee  is  due  on  the 
effective  date  of  the  rule  and  interest 
accrues  from  the  effective  date  of  the 
rule.  However,  interest  will  be  waived  if 
payment  is  received  within  30  days 
from  the  effective  date  of  the  rule. 

During  the  past  three  years  many 
licensees  have  indicated  that  although 
they  held  a  valid  NRC  license 
authorizing  the  possession  and  use  of 
special  nuclear,  source,  or  byproduct 
material,  they  were  in  fact  either  not 
using  the  material  to  conduct  operations 
or  had  disposed  of  the  material  and  no 
longer  needed  the  license.  In  responding 
to  licensees  about  this  matter,  the  NRC 
has  stated  that  annual  fees  are  assessed 
based  on  whether  a  licensee  holds  a 
valid  NRC  license  that  authorizes 
possession  and  use  of  radioactive 
material.  Whether  or  not  a  licensee  is 
actually  conducting  operations  using 
the  material  is  a  matter  of  licensee 
discretion.  The  NRC  cannot  control 
whether  a  licensee  elects  to  possess  and 
use  radioactive  material  once  it  receives 
a  license  from  the  NRC.  Therefore,  the 
NRC  reemphasizes  that  the  annual  fee 
will  be  assessed  based  on  whether  a 
licensee  holds  a  valid  NRC  license  that  " 
authorizes  possession  and  use  of 
radioactive  material.  To  remove  any 
uncertainty,  the  NRC  issued  minor 
clarifying  amendments  to  10  CFR 
171.16,  footnotes  1  and  7  on  July  20, 
1993  (58  FR  38700). 

V.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  impact  assessment  has 
been  prepared  for  the  final  regulation. 

VI.  Paperwork  Reduction  Act 
Statement 

This  final  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.). 
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Vn.  Regulatory  Analysis 

With  respect  to  id  CFR  Part  170.  this 
final  rule  was  developed  pursuant  to 
Title  V  of  the  Independent  Offices 
Appropriation  Act  o^  1952  (lOAA)  (31 
U.S.C  9701)  and  th^  Commission's  fee 
guidelines.  When  developing  these 
guidelines  the  Commission  took  into 
account  guidance  provided  by  the  U.S. 
Supreme  Court  on 
decision  of  Nationa. 
Association,  Inc.  v 
U.S.  36  (1974) and 
Commission  v.  New  f!ngland  Power 
Company.  415  U.S.  ^45  (1974).  In  these 
decisions,  the  Court  Jield  that  the  lOAA 
authorizes  an  agencjt  to  charge  fees  for 
special  benefits  rendered  to  identifiable 
persons  measured  bv  the  "value  to  the 
recipient"  of  the  agency  service.  The 
meaning  of  the  I0A4  vvas  further 
clarified  on  December  16. 1976.  by  four 
decisions  of  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia,  National 
Cable  Television  Asapciation  v.  Federal 
Communications  Commission.  554  F.2d 
1094  (D.C.  Cir.  1976)1  National 
Association  of  Broadcasters  v.  Federal 
Communications  Coi  nmission,  554  F.2d 
1118  (D.C  Cir.  1976)  Electronic 
Industries  Associatio  n  v.  Federal 
Communications  Commission.  554  F.2d 
1109  (D.C  Cir.  1976)  and  Capital  Cities 
Communication.  Inc.  v.  Federal 
Communications  Commission.  554  F.2d 
1135  (D.C.  Cir.  1976)  These  decisions  of 
the  Courts  enabled  the  Commission  to 
develop  fee  guideline  s  that  are  still  used 
for  cost  recovery  and  fee  development 
purposes. 

Tne  Commission's  Fee  guidelines  were 
upheld  on  August  24  1979,  by  the  U.S. 
Court  of  Appeals  for  he  Fifth  Circuit  in 
Mississippi  Power  an  i  Light  Co.  v.  U.S. 
Nuclear  Regulatory  C  ommission.  601 
F.2d  223  (5th  Cir.  19:  9).  cert,  denied. 
444  U.S.  1102  (1980).  The  Court  held 
that— 

(1)  The  NRC  had  th  b  authority  to 
recover  the  full  cost  t  f  providing 
services  to  identifiabi  b  beneficiaries; 

(2)  The  NRC  could  properly  assess  a 
fee  for  the  costs  of  pn  ividing  routine 
inspections  necessary  to  ensure  a 
hcensee's  compliana  with  the  Atomic 
Energy  Act  and  with  i  ipplicable 
regulations; 

(3)  The  NRC  could  charge  for  costs 
incurred  in  conductir  g  environmental 
reviews  required  by  ^  EPA; 

(4)  The  NRC  properly  included  the 
costs  of  uncontested  hearings  and  of 
administrative  and  technical  support 
services  in  the  fee  schedule; 

(5)  The  NRC  could  i  tssess  a  fee  for 
renewing  a  license  to  operate  a  low- 
level  radioactive  wastle  burial  site;  and 

(6)  The  NRC's  fees  i  vere  not  arbitrary 
or  capricious. 


With  respect  to  10  CFR  Part  171.  on 
November  5. 1990.  the  Congress  passed 
Public  Law  101-508.  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90)  which  required  that  for  FYs 
1991  through  1995.  approximately  100 
percent  of  the  NRC  budget  authority  be 
recovered  through  the  assessment  of 
fees.  OBRA-90  was  amended  in  1993  to 
extend  the  100  percent  fee  recovery 
requirement  for  NRC  through  1998.  To 
accomplish  this  statutory  requirement, 
the  NRC.  in  accordance  with  §  171.13.  is 
publishing  the  final  amount  of  the  FY 
1994  annual  fees  for  operating  reactor 
licensees,  fuel  cycle  licensees,  materials 
licensees,  and  holders  of  Certificates  of 
Compliance,  '■egistrations  of  sealed 
source  and  devices  and  QA  program 
approvals,  and  Government  agencies. 
OBRA-90  and  the  Conference 
Committee  Report  specifically  state 
that— 

(1)  The  annual  fees  be  based  on  the 
Commission's  FY  1994  budget  of  $535.0 
million  less  the  amounts  collected  from 
Part  170  fees  and  the  funds  directly 
appropriated  from  the  NWF  to  cover  the 
NRC's  high  level  waste  program; 

(2)  The  annual  fees  shall,  to  the 
maximum  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
regulatory  services  provided  by  the 
Commission;  and 

(3)  The  annual  fees  be  assessed  to 
those  licensees  the  Commission,  in  its 
discretion,  determines  can  fairly, 
equitably,  and  practicably  contribute  to 
their  payment. 

Therefore,  when  developing  the 
annual  fees  for  operating  power 
reactors,  the  NRC  continued  to  consider 
the  various  reactor  vendors,  the  types  of 
containment,  and  the  location  of  the 
operating  power  reactors.  The  annual 
fees  for  hiel  cycle  licensees,  materials 
licensees,  and  holders  of  certificates, 
registrations  and  approvals  and  for 
licenses  issued  to  Government  agencies 
take  into  account  the  type  of  facility  or 
approval  and  the  classes  of  the 
licensees. 

10  CFR  Part  171.  which  established 
annual  fees  for  operating  power  reactors 
effective  October  20. 1986  (51  FR  33224; 
September  18, 1986),  was  challenged 
and  upheld  in  its  entirety  in  Florida 
Power  and  Light  Company  v.  United 
States.  846  F.2d  765  (D.C.  Cir.  1988), 
cert,  denied.  490  U.S.  1045  (1989). 

10  CFR  Parts  170  and  171.  which 
established  fees  based  on  the  FY  1989 
budget,  were  also  legally  challenged.  As 
a  result  of  the  Supreme  Court  decision 
in  Skinner  V.  Mid-American  Pipeline 
Co..  109  S.  Ct.  1726  (1989).  and  the 
denial  of  certiorari  in  Florida  Power  and 
Light,  all  of  the  lawsuits  were 
withdrawn. 


The  NRC's  FY  1991  annual  fee  rule 
was  largely  upheld  by  the  D.C.  Circuit 
Court  of  Appeals  in  Allied-Signal  v. 
NBC.  988  F.2d  146  (D.C.  Cir.  1993). 

VIII.  Regulatory  Flexibility  Analysis 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  to 
recover  approximately  100  percent  of  its 
budget  authority  through  the  assessment 
of  user  fees.  OBRA-90  further  requires 
that  the  NRC  establish  a  schedule  of 
charges  that  fairly  and  equitably 
allocates  the  aggregate  amount  of  these 
charges  among  licensees. 

This  final  rule  establishes  the 
schedules  of  fees  that  are  necessary  to 
implement  the'Congressional  mandate 
for  FY  1994.  The  final  rule  results  in  an 
increase  in  the  fees  charged  to  most 
licensees,  and  holders  of  certificates, 
registrations,  and  approvals,  including 
those  licensees  who  are  classified  as 
small  entities  under  the  Regulatory 
Flexibility  Act.  The  Regulatory 
Flexibility  Analysis,  prepared  in 
accordance  with  5  U.S.C.  604.  is 

included  as  Appendix  A  to  this  final 
rule. 

IX.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and  that  a  backfit 
analysis  is  not  required  for  this  final 
rule.  The  backfit  analysis  is  not  required 
because  these  final  amendments  do  not 
require  the  modification  of  or  additions 
to  systems,  structures,  components,  or 
design  of  a  facility  or  the  design 
approval  or  manufacturing  license  for  a 
facility  or  the  procedures  or 
organization  required  to  design, 
construct  or  operate  a  facility. 

List  of  Subjects 

10  CFB  Part  170 

Byproduct  material.  Import  and 
export  licenses,  Intergovernmental  • 
relations.  Non-payment  penalties. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Source  material.  Special 
nuclear  material. 

10  CFB  Part  171 

Annual  charges.  Byproduct  material. 
Holders  of  certificates.  Registrations. 
Approvals,  Intergovernmental  relations, 
Non-j)ayment  penalties.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Source  material.  Special 
nuclear  material. 

For  the  reasons  .set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  5  U.S.C  552  and  553.  the  NRC  is 
adopting  the  following  amendments  to 
10  CFR  Parts  170.  and  171. 


PART  170— FEES  FOR  FACILUiES, 
MATERIALS,  IMPORT  AND  EXPORT 
UCENSES,  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954.  AS 
AMENDED  i 

1.  The  authority  citation  for  Part  170 
continues  to  read  as  follows: 

Authority:  31  VSXl.  9701. 96  Stat.  1051; 
sec.  301.  Pub.  L.  92-314.  86  Stat.  222  (42 
U.S.C  2201  w);  sec  201.  Pub.  L  93-4381.  88 
Stat.  1242.  as  amended  (42  U.S.C  5841);  sec 
205.  Pub.  L.  101-576. 104  Stat.  2842.  (31 
U.S.C  901).  I       . 

2.  In  §  170.3.  the  definition  special 
projects  is  revised  to  read  as  follows:  . 

ilTaa    DefinWons.  L   . 

Special  projects  means  those  requests 
submitted  to  the  Commission  for  review 
for  which  fees  are  not  othervirise 
specified  in  this  chapter.  Examples  of 
special  protects  include,  but  are  not 
limited  to,  topical  and  other  report 
reviews,  early  site  reviews,  waste 
soUdification  facilities,  route  approvals 
for  shipment  of  radioactive  materials, 
and  services  provided  to  certify 
licensee,  vendor,  or  other  private 
industry  personnel  as  instructors  for 
Part  55  reactor  operators.  As  used  in  this 
part,  special  projects  does  not  include 
requests/reports  submitted  to  the  NRC: 

(1)  In  response  to  a  Generic  Letter  or 
NRC  Bulletin  which  does  not  result  in 
an  amendment  to  the  license,  does  not 
result  in  the  review  of  an  alternate 
method  or  reanalysis  to  meet  the 
requirements  of  the  Generic  Letter,  or 
does  not  involve  an  unreviewed  safety 
issue; 
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.Special  Projects;* 

Approvals  and  preappKcation/Kcensin^  activitie 

Inspections' 

.  Import  and  export  licenses: 

Licenses  for  the  import  and  export  only  of  prodi 

for  production  and  utilization  facilities  issued  pi 

1.  Application  for  import  or  export  of  reactors 

mission  and  the  Executive  Branch,  tor  exam 

Application-new  license 

Amendment „ , 

'2.- Application  for  import  or  export  o(  reacto 
Branch  review  only,  for  example,  ttiose  actio 

Appfcatiorvnew  license , 

Amendment ::. [^ 

3.  Application  for  export  of  components  requirii 

Appiication-new  Ucense 

Amendment _ 

4.  Applieation  lor  export  or  import  o(  other  (ac 
tive  Branch  review,  or  foreign  goverrwnent  a; 

Applicaiion-new  license , '. 

Amendment 
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PART  170— FEES  FOR  FACILITIES, 
MATERIALS,  IMPORT  AND  EXPORT 
UCENSES,  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED  | 

1.  The  authority  citation  for  Part  170 
continues  to  read  as  follows: 

AutborHy:  31  VSXL  9701. 96  Stat  1051; 
sec.  301,  Pub.  L.  92-314. 86  Stat.  222  (42 
U.S.C  2201W);  sec.  201,  Pub.  L  93-4381,  88 
Stat.  1242,  as  amended  (42  U.S.C.  5841);  sec 
205,  Pub.  L  101-576, 104  Sut.  2842,  (31 
U.S.C  901). 

2.  In  S  170.3.  the  definition  special 

projects  is  revised  to  read  as  follows:  - 

|17a3    OeflnWons.  L   . 


Special  projects  means  those  requests 
submitted  to  the  Commission  for  review 
for  which  fees  are  no!  otherwise 
specified  in  this  chapter.  Examples  of 
special  projects  include,  but  are  not 
limited  to,  topical  and  other  report 
reviews,  early  site  reviews,  waste 
solidification  facilities,  route  approvals 
for  shipment  of  radioactive  materials, 
and  services  provided  to  certify 
licensee,  vendor,  or  other  private 
Industry  pOTsormel  as  instructors  for 
Part  55  reactor  operators.  As  used  in  this 
part,  special  projects  does  not  include 
requests/reports  submitted  to  the  NRC: 

(1)  In  response  to  a  Generic  Letter  or 
NRC  Bulletin  which  does  not  result  in 
an  amendment  to  the  license,  does  not 
result  in  the  review  of  an  alternate 
method  or  reanalysis  to  meet  the 
requirements  of  the  Generic  Letter,  or 
does  not  involve  an  unreviewed  safety 
issue; 


(2)  In  response  to  an  NRC  request  (at 
the  Associate  Office  Director  level  or 
above)  to  resolve  an  identified  safety, 
safeguards  or  environmental  issue,  or  to 
assist  NRC  in  developing  a  rule, 
regulatory  guide,  policy  statement, 
generic  letter,  or  bulletin;  or 

(3)  As  a  means  of  exchanging 
information  between  industry 
organizations  and  the  NRC  for  the 
purpose  of  supporting  generic 
re^latory  improvements  or  efforts. 

•  •       •       •       • 

3.  In  §  170.11,  a  new  paragraph  (a)(9) 
is  added  to  read  as  follows: 

§170.11    ExampOons. 

(a)*  •  • 

(9)  State-owned  research  reactors  used 
primarily  for  educational  training  and 
academic  research  purposes.  For 
purposes  of  this  exemption,  the  term 
research  reactor  means  a  nuclear  reactor 
that— 

(i)  Is  licmsed  by  the  Nuclear 
Regulatory  Commission  under  section 
104c.  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C  2134(c))  for  operation  at  a 
thermal  power  level  of  10  megawatts  or 
less;  and 

(ii)  If  so  licensed  for  operation  at  a 
thermal  power  level  or  more  than  1 
megawatt,  does  not  contain — 

(A)  A  circulating  loop  through  the 
core  in  which  the  licensee  conducts  fuel 
experiments; 

(B)  A  liquid  fuel  loeding;  or 

(C)  An  experimental  faaHty  in  the 
core  in  excess  of  16  square  inches  in 
cross-section. 

*  •        •        •    -  • 

4.  Section  170.20  is  revised  to  read  as 
follows: 

Schedule  of  FAcrtrrY  Fees 

[See  footnotes  at  end  of  tat)le] 


§  1 70.20    Average  cost  per  professional 
staff-tiour. 

Fees  iot  permits,  licenses, 
amendments,  renewals,  special  projects, 
Part  55  requalification  and  replacement 
examinations  and  tests,  other  required 
reviews,  approvals,  and  inspections 
under  §§  170.21  and  170.31  that  are 
based  upon  the  full  costs  for  the  review 
or  inspection  will  be  calculated  using  a 
professional  staff-hour  rate  equivalent  to 
the  simi  of  the  average  cost  to  the 
agency  for  a  professional  staff  member, 
including  salary  and  benefits, 
administrative  support,  travel,  and 
certain  program  support.  The 
professional  staff-hour  rate  for  \he  NRC 
based  on  the  FY  1994  budget  is  $133  per 
hour. 

5.  In  §  170.21,  the  introductory 
paragraph.  Category ),  Categ(My  K,  and 
footnotes  1  and  2  to  the  table  are  revised 
and  a  new  footnote  4  is  added  to  read 
as  follows: 

f  170.21    Schedute  o(  fees  for  production 
aiNt  uUNadon  facilMea,  revtew  d  starxtard 
raiefafioed  deaigii  approwls,  special 
projects,  inspecttofiB,  arxl  impoft  and 
expNort  ncenses. 

Applicants  iot  construction  permits, 
manufacturing  licenses,  operating 
licenses,  import  and  export  licenses, 
approvab  of  facility  staiidard  reference 
cikssigns,  requalification  and  replacement 
examinations  for  reactor  operators,  and 
special  projects  and  holders  of 
construction  p>ermits,  licenses,  and 
other  approvals  shall  pay  fees  for  the 
following  categories  of  services. 


Facility  categories  and  type'  of  fees 


Fees' 2 


.  -Special  Projects;  * 

Approvais  and  preappkcation/licensirig  activities ..... .„... _„ '. 

inspections' „ „ ..... . .. — ^ ,.„„, 

.  Import  and  export  Kcertses: 

Licenses  for  ttie  Import  and  export  only  of  production  and  utilization  facilities  or  the  import  and  export  onty  of  components 
for  production  and  utilization  facilities  issued  pursuant  to  10  CFR  part  1 10. 

1.  Appiication  for  import  or  export  o<  reactors  arxJ  ottier  facilrties  arxJ  components  wh«ch  rmjst  be  revrewed  by  the  Com- 
mission and  the  Executive  Branch,  for  example,  actions  under  10  CFR  1 10.40(b). 

Applicatior»-ne>»*  license  .-. ; „ 

Amendment _ _ 

2.  Application  for  import  or  export  of  reactor  componenis  and  initial  exports  ol  other  equipment  requiring  Executive 
Branch  review  only,  for  example,  those  actions  under  10  CFR  110.41(a)(1)-<8). 

Application-new  license ^ „.w _ _ „ „ 

3.  Application  for  export  of  components  requiring  foreign  government  assurances  only. 

Applicatioo-new  license . „ .„ „ 

Amendment ......_ „ _ „ 

4.  Application  lor  export  or  import  of  other  facility  components  and  equipment  rnM  requiring  Comm^sion  review.  Execu- 
tive BrarKh  review,  or  forei^  government  assurances. 

Application-new  license ™_i 

Anf>endmerrt ... „ 


FuBCost. 
Fun  Cost. 


$8,600 
$8,600 


$5,300 
$6,300 

$3,300 

$3,300 


$1,300 
$1,300 
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Schedule  of  Facility  Fees— Continued 

[See  footnotes  at  end  of  table] 


endmeint  of 


Facility  categories  and  type  of  fees 


Fees 


;1  ? 


5.  Minor  amendmeirTt  of  any  export  of  import  license  to  extend  the  expiration  date,  change  domestic  infonnation,  or  make 
other  revisions  y«hich  do  not  require  analysis  or  review. 
Amendment  ..i Si  "in 


^«Jft^  "^  1^,.^1S^  for  orders  issued  by  the  Commission  pursuant  to  §2.202  of  this  chapter  or  for  amendments  resufting  specifically 
^  r™®^.™2^il;^i5:P®^5*  S^'^T^'O"  °^*^  ^^^  ^'"  ^  changed  for  approvals  issued  under  a  speafic  exemption  prbv^ion  of 
^^'^''SS^*  '.^2^'Sl^J'"^  Title  10  of  the  Code  of  Federal  Regulations  (e.g.  §§50.12.  73.5)  and  any  ottWTsections  n6w  or  hereafter  in 
f^^J^^fr*^°*  ^^^'^  .^PP^fi  •?. '"  ^  torm  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report,  or  other  form.  Fees 
^^ITf  T^  ^^'•*^.I?l^l,'"'^"y  '^f<^  *r  '^^^  ^"  ^^  '»*«'  ^  ^«s«l  on^view  through  the  issuancTof  a  full  po^r  1  cense 
?!S^  ^iiT/'^®.."*"*^!^^°Lf*"^!]L°*  ^  '^^""^'^  '"^'  ^'«*  PO^)-  Tf'"*-  "  a  '«e"see  recVi^ed  a  low  power  license  or  a  temporaly 
!S^  tn^^J^^S^T'  SiU^i*'?®®^??!!!^':^?^  '^'  P°^  «"*^'<^  ^  *3y  °*  '««"se  amendment  or  oth^e).  the  total  costs  for  th^ 
^J^rl^i.^^^^^^*^^^  ^'!S^rT  ^"^J^  «  ^'^'^  '<*  ♦^l  P°^  operation.  If  a  situation  anses  in  whi^  the  Commission  d^ 
Tr?l?^'  fu«  operaing  power  for  a  particular  facility  should  be  less  man  100  percent  of  full  rated  power,  the  total  costs  for  the  license  will^ 
at  that  detemnned  lowef  opefadng  power  level  and  not  at  the  1 00  percent  capacity  <K^<K»e  wm  oe 

r.Zil'hf^'  itfl^",'^.^!:!??'^  '*^.  °"  '^Professional  staff  bme  and  appropriate  contractual  support  services  expended.  For  applcations 
currently  on  file  and  for  which  fees  are  determined  based  on  the  full  cost  expended  for  the  review,  the  professional  staff  hours  expended  for  the 
review  of  ttie  ap0cab<w  up  to  the  e«ectoye  date  of  this  rule  wHl  be  determined  at  the  professional  rates  established  for  the  Vules  ttiat  l^me  e^ 

^^i'Z^-  'r^^^^"^  ^-  '^^'  '^"'ll  '^°-  ^"i?"^'  9-  '^^-  ^"9"5<  24.  1992,  and  August  19,  1993.  as  awropnate  FoTI^^^- 
^^J  currently  on  IHe  for  whrch  review  costs  have  reached  an  applicabte  fee  ceiling  estaolished  by  the  June  2071984.  and  July  2  1990 
^  i^i^in^  !,£^/?  fS^^"  °*  *f J®«!!!'  ^  costincurred  after  any  applicable  ceiling  was  reached  through  Januai^y  29.  1989,  willnot 
be  billed  to  the  applicant  Any  professional  staff-hours  expended  above  those  ceilings  on  or  after  January  30.  19897^11  be  assess^  at  the  aoo^ 
^.I'^^^^SSCSl^  ^  ^^°^^'  **  "fZ^^^-  ®'*'=^  '°'  '°P^'  '^^'^  who^costs  exceed  550,000.  Costs  which  ex^^^OWOfofSy 
^^t^'«f?^?^!2'2L!!)^A°'  supplement  to  a  top«al  report  completed  or  under  review  from  January  30.  1989.  through  August  8.  1^1 
^^n^iT^^n^^SSl"?^;  ^J^.ffo'e^'o^  ^"S^^P**?^  °"  '^  ^"®^  ^"^ust  9.  1991.  will  be  assessed  at  the  applicabli  rate  esteb^ 
hshed  in  §  1 70.20.  In  no,  event  will  the  total  review  costs  be  less  than  twice  the  hourly  rate  shown  in  §  1 70.20. 

*  Fees  will  not  be  assessed  for  requests/reports  submitted  to  the  NRC: 

1.  In  re^orwe  to  a  Generic  Letter  or  NRC  Bulletin  that  does  not  result  in  an  amendment  to  the  license,  does  not  result  in  the  review  of  an  al- 
tema  e  method  or jeana^sis  to  meet  the  requirements  of  the  Generrc  Letter,  or  does  not  involve  an^SvI^  s^ety  S 
lJJ  n^^rf^ct^lr^  £.[!Sif*  ^^  ^  Associate  Offce  Director  level  or  above)  to  resolve  an  identified  safety,  skfegua^ds.  or  environmental 
is^.  or  to  assist  NRC  ^  developing  a  mle.  regulatory  guide,  policy  statement,  genenc  letter,  or  bulletin  or  y         ^         •      ^ 

praveri^nts^*^o*rte^'*^"^"^  tnfbrmation  between  industry  organizations  and  the  NRC  for  the  purpose  of  supporting  generic  regulatory  im- 

6.  Section  170. 3lj  is  revised  to  read  as  follows: 

§  170.31    Schedule  of  lees  for  materials  licenses  and  other  regulatory  services.  Including  inspections,  and  import  and  export  licenses. 
Applicants  for  niaterials  licenses,  import  and  export  licenses,  and  other  regulatory  services  and  holders  of  materials 
.n««.   or  import   ind  export  licenses  shall  pay  fees  for  the  following  categories  of  services.  This  schedule  includes 


licenses. 


fees  for  health  and  s<  fety  and  safeguards  inspections  where  applicable. 

Schedule  of  Materials  Fees 

[See  footnotes  at  end  of  table] 


Category  of  naterials  licenses  and  type  of  fees' 


B. 


I  in  industrial 


1 .  Special  nuclear  material: 

A.  Licenses  for  possession  and  use  of  200  grams  or  more  of  plutonium  in  unsealed  fomi  or  350  grams  or  more  of  con- 
tained U-235  in  ijnsealed  form  or  200  grams  or  more  of  U-233  in  unsealed  fomn.  This  includes  applications  to  termi- 
nate licenses  as  well  as  licenses  authorizing  possession  only: 
License,  Renewal,  Amendment „ 

Inspections i .' , ™!!!™!!™.!77.!.™.!.".™!! " 

Ucenses  for  receipt  and  storage  of  spent  fuel  at  an  indeperxjerit  i^ierit  hiei  storaM  Vris^  

License.  Renewal.  Amendment 

Inspections i !7''7!777. 

C.  Ucenses  for  pos^sston  and  use  of  special  nuclear  material  in  sealed  sources  contoniBdiii  devices  used 
n>easunng  systerr^,  including  x-ray  fluorescence  analyzers:* 

Application — Ne^  license 
Renewal  .... 
Amendment 
Inspections 

D.  Allother  special  budear  material  licenses,  except  licenses  authorizing  special  nucle'armateriai7n"unsea^  in 
combination  that  v^ould  constitute  a  cntical  quantity,  as  defined  m  §  150.1 1  of  this  chapter,  for  which  the  licensee  shall 
pay  the  same  fees^  as  those  for  Category  l  A '                                                                                             ^  ^•'a» 

Application— Ne^iM  license 
Renewal  .... 
Amerxlment 
Inspections 

E.  Ucenses  for  consjnjction  and  operation  of  a  uranium  enrichment  facility 


lilnu 


Fee  2- 3 


Application 

License.  Renew^.  Amendment 
Inspections 
Source  material: 


Full  Cost. 
Full  Cost. 

Full  Cost. 
Full  Cost. 


$570. 
$660. 
$360. 
$670. 


$600. 
$430. 
$330. 
$1,200. 

$125,000. 
Full  Cost. 
Full  Cost. 
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SCH 


Category  of 


A.(1)  Licenses  for  possession  arxJ  use  of  sou 
leachfng,  refining  uranium  mill  concentrates 
processing  of  ores  containing  source  materi; 
authorizing  the  possession  of  byproduct  wa 
licenses  authorizing  the  possession  and  mat 

License.  Renewal,  Amendment 

Inspections I 

A.  (2)  Licerwes  ttiat  authorize  the  receipt,  frorr 
Afomtc  Energy  Act  for  possession  and  dispd 

License,  Renewal,  AmendmerM  .. 

Inspections 

A.  (3)  Licenses  ftrat  authorfze  the  receipt,  from 
Atomic  Energy  Act  for  possession  and  disp 
the  licensee's  milling  operations,  except  thos 

License,  Renewal.  Amendment 

Inspections i 

B.  Licenses  which  auttxxize  only  ttie  possessi< 

Appficatioo— New  itcense  

Renewal  _. 

Amendmerrt _. ., „„ 

Inspections _ _ _ 

C.  All  other  source  material  licenses: 

Applicatjoo— New  license 

Renewal  ..„ ...« _...; „, 

Amendmeni  .„ _.., , 

Irapections _ 

3.  Byproduct  material: 

A.  Licenses  ol  broad  scope  for  possession  ai 
chapter  for  processing  or  manufacturing  of  l» 

Applicatioo— New  Kcense 

"•enewai „...„„ «.,.-..,,,.,...»^..,„,«.. 

Amendnrtent 

Inspections .„ 

B.  Ottwr  licenses  tor  possessior>  and  use  ©♦  bi 
or  manufacturing  o<  items  containing  byprodi 

Applicatiof)— Wew  license ^ 

Renewal ._ , 

Inspections ,„ 

C.  Licenses  issued  pursuant  to  §§32.72.  32.73 
and  distrjbulioo  or  redistribution  of  radiophan 
ing  byproduct  material: 

Appficatiorv—New  license ,...-. 

^enewai «.».•.._„,,...,.,.„..„.. 

Amendmeni ..-..;_.„ 

Inspections  .... . „.„.. . i 

D.  Licenses  and  approvals  issued  pursuant  to  ' 
distribution  of  radiopharmaceuticals,  generate 
product  material: 

Applicatiorv- New  license , 

Renewal  ., . .„,., 

Amendment ' , 

Inspections : 

E.  Licenses  for  possession  ar)d  use  of  byproi 
source  is  not  removed  from  its  shield  (self-shi 

Applicatiorv— New  license „ 

Renewal  „ ;.. „.. 

Amerxlment „..„ 

Inspecfions 

F.  Licenses  for  possession  and  use  of  less  tha 
materials  in  Miich  the  source  is  exposed  for  i 
irracfiation  of  materials  wtiere  the  source  is  nc 

Application— New  license ^__ 

Renewal  ., .—......«..,.«,..........«..-, 

Amendment „.. .....I. , 

Inspections 

G.  Licenses  for  possession  and  use  of  10,000 
materials  in  whch  the  source  is  exposed  for  ii 
irradiation  of  materials  where  the  source  is  no 

Applicatior)— New  license  _. 

Renewal „. .:._...... 
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Gregory  of  nnatenals  licenses  and  type  of  fees* 


A.(1)  Licenses  for  possession  and  use  of  soorce  materiaf  In  recovery  operations  stxh  as  mfflmg,  irvsrtu  leactwng,  heap- 
leachmg,  refining  uranfum  mill  concentrates  to  uraniurn  hexafhx)ride.  ore  buying  staflons,  ion  exchange  faciftties  and  in 
processing  of  ores  containing  source  material  for  extraction  of  metals  ottier  ttian  uranium  or  thorium,  including  licenses 
authorizing  the  possession  of  tjyproduct  waste  material  (tailings)  from  source  matenal  recovery  operations,  as  weH  as 
licenses  authorizing  the  possession  and  maintenance  of  a  faciSty  in  a  standby  mode: 
License.  Renewal,  Amendment 

Inspections '. !....!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!"" 

A.(2)  Licenses  that  atHfiorize  the  receipt,  from  other  persons,  of  byproduct  material  as  defined  In  SeSoii  TVe '(2)  of  tt« 
Atomic  Energy  Act  for  possession  and  disposal  except  those  licenses  subject  to  fees  in  Category  2 A  (1) 

License,  Renewal.  Amendnwnt  .f„..„ , „  „  „ 

Inspections „_ ..SZl^SZ.^lZ'ZZZZZZ'.SZ^  ~~  Z 

A.(3)  Licenses  that  authortze  the  receipt,  from  other  persons,  of  byproduct  material  as  defined  in  Section'Tie  (2)" of  me 
Atomic  Energy  Act  for  possession  and  disposal  inddentaf  to  the  disposal  of  the  uranium  waste  tailings  generated  by 
the  licensee's  milting  operations,  except  those  licenses  subject  to  the  fees  in  Category  2  A  (1) 

License,  Renewal,  Amendment 

Inspections ZZZZZZZZZZZZZZ'ZZ 

B.  Licenses  which  authorize  only  the  possession,  use  andtor  instaNation  of  source  rnaterial  for  sli^Bkiintt 

Applicatioo— New  kense  „. , 

Renewal  „ . . , — „„„ ; , 

Amendment  .„...». ^ „. . . . 

Inspections „ _ _ „ !!.""!!"""!!!"!~!"!.7!!...!~"~!"""!"™"        „ 

C.  AH  ottier  source  material  licenses:  " 

Appficj*oo— Wew  license u. . __ 

Renewal  ..„ _ ; . . , ^ "ZZZZZZ" 

Amenrtmem ., ^ . ^ 

inspections „ „ 

3.  Byproduct  material: 

A.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  Issued  pursuant  to  Parts  30  and  33  of  this 
chapter  for  processing  or  manufacturing  of  items  containing  byproduct  material  for  commercial  distritxjtion- 

Appljcation— f4ew  license  _ „        „  

Henowai «...„„_.„.....„„.„ ~...~...™— „_„.............„.^ .~.— .^........„„^ ....„,„ 

Amendment  — ., _ _ „ „ ^_ __        _["** 

Inspections „_ .„ .„ ZZZZZZZZZZZZZZZZZZZZZZZZZ..ZZZZ1..ZZZZZ 

B.  Other  licenses  for  possession  and  use  of  byproduct  materiai  issued  pursuant  to  F^  30  rt  thhs  d^eii^^ 
or  manufacturing  of  items  contamtng  byproduct  matenal  for  commerdaf  distributiort: 

Applicatio*)— New  license  p ., 

Henewai _ ^^ 

AmenrtFwent  ...„...„ — _ — „ .... .,^._, .„... „ __ 

Inspections „ ...._. 

C.  Licenses  issued  pursuant  to  §§32.72,  32.73.  andtor  32.74  of  Hits  cha^  authorizing  the  prixes^^w 

and  distribution  or  redistribution  of  radtopharmaceuticals,  generators,  reagent  lots  and/or  sources  and  devices  contain- 
ing byproduct  material: 
Appficatlorv— New  license _,...-. _ „ „ _ 

Amendment „-..;_.„ _ „ ~™^"*™."-"™"""'"~~™!.™"!.~""!"™!!"«!!!!!"!!™!!!I!™."™! 

lr>spections  .... . ; „._. ""  """"""" 

D.  Licenses  and  approvals  issued  pursuant  to  §§32.72,  32.73,  andtor  32.74  of  this  chapter  aufhoiizingtfsfribirtion  or  re-' 
distribution  of  radiophannaceuticals,  generators,  reagent  kits  and/or  sources  or  devices  not  involvino  processina  of  by- 
product material: 

Application — New  license , „ _ z. „... 

Amendment  ....... .'„ „ ZZZZZZZZZZZZZZZZZZZZZZZ " 

Inspections „„ _ „ _ „ZZZZZZZZZZZZZZZZZZZZZZZZ'ZZ'ZZZZ'Z'ZZ. 

E.  Licenses  for  possession  and  use  of  byproduct  material  in  seadied  sources  torirTadteHon  of  materia  Wi  which  the 
source  is  not  renxwed  from  its  shield  (self-shielded  units): 

Applicatiorv— New  license „ _. 

Amendment „...„ _ I.....^..*~."."™~"!"!!!!!"!"™.."!!"."""."!."!".."!"!!""!!. " 

inspecfions .,: . „ ZZZ'ZZZZZZ'ZZZZ'Z'ZZ'ZZZZZZ 

F.  Licenses  for  possession  and  use  of  (ess  than  10,000  curies  of  byproduct  material  in  sealed  sources  Tor  iiriJiaton  of 
materials  in  which  the  source  is  exposed  for  in^diation  purposes.  This  category  also  Includes  undemvater  irradiators  for 
irradiation  of  materials  wtiere  ttw  source  is  not  exposed  for  irradiation  purposes. 

Applicatiorv— New  bcerse .,.._ .,..„ „ 

Amendment „.....: !, "ZZZZZZZZ'ZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZ'~ZZZZZ 

Inspections  ,. .....' . .. „ ^ 

G.  Licenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  sources  for  irracfiattori  of 
materials  in  which  tfie  source  is  exposed  for  irradfertlon  purposes.  This  category  also  includes  underwater  in-adiators  lor 
inadiation  of  materials  where  the  source  is  not  exposed  for  irradiation  purposes, 

App)icatK)r>— New  license  „ ., 

Rerwwai „...„.... .  ..„  " 


Fee2'  = 


Full  Cost. 
FuHCost. 


Fun  Cost. 
FuUCost. 


Full  Cost. 
FuBCost. 

$230. 
$160. 
$270. 
$560. 

$2,500. 
$1,400. 
$450. 
$2,500. 


$2,700. 
$1,700. 
$470. 
$9,800.0 


$i3)a 

S2.200. 

$6oa 

$3,000.5 


$3.50a 

$3.ooa 
$49a 

$3/400. 


$1,300. 
$550. 

$37a 

$3,000. 


$930. 
$760. 
$330. 
$1,200. 


$1,300. 
$1,000. 
$330. 
$1,300. 


$5,300. 
$4,800. 
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Category  of  materials  licenses  and  type  of  fees' 


Amendment , _ 

Inspections ™.__ ..„ " ...''.'""""^"'''"''. 

H.  Licenses  ssuei  pursuant  to  Subpart  A  of  Part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that 
require  device  review  to  persons  exempt  from  the  licensing  requirements  of  Part  30  of  this  chapter,  except  specific  li- 
censes authonzlig  redistnbution  of  items  that  have  been  authorized  for  dtstribution  to  persons  exempt  from  the  licens- 
ing requirements  of  Part  30  of  this  chapter: 
App4icat)orv— f^ew  license : , ......: ,...; , ;.. 

Renewal 1 _ „.. „ ..;. ', !..!!!;"!!!!!!![!!!.[:!!!!!!!^!!!i!!!!!!!!!!!!! 

AmerxJment  .1. ..,..„ ^ .• .' ^] L..SZ:'...... 

Inspections :.. !"!!."""""!"""""!"! 

I.  Licenses  issued  pursuant  to  Subpart  A  of  Part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or 
quantities  of  by]  iroduct  n^terial  ttiat  do  not  require  device  evaluation  to  persons  exempt  from  the  licensing  require- 
ments of  Part  31 1  of  this  chapter,  except  for  specific  licenses  auttx>rizing  redistribution  of  items  that  have  tieen  author- 
ized for  distributtjn  to  persons  exempt  from  the  licensing  requirements  of  Part  30  of  this  chapter: 

Application — New  license  ; 

Renewal  !....!."!!""!" 

Amendment '. „ "... !.J.!!!".!!;"!!!!."!!!!! 

Inspections ' ..'.'''''''""'^^^. 

J.  Licenses  issued  pursuant  to  Subpart  B  of  Paut  32  of  this  chapter  to  distritxite  items  containing  byproduct  material  that 
require  sealed  spurce  and/or  device  review  to  persons  generally  licensed  under  Part  31  of  this  chapter,  except  specific 
licenses  auttxjniing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  generally  licensed 
under  Part  31  of  ttis  chapter: 

ApplicatKXi — hew  license , 

Renewal , '.!!!!!!!!!!!!!!!!!!!!!!v™^^"i^i"""iii^"i!" 

Amerxlment ...., ; ^ .- Z''"""'""""'"^''". 

Inspections "..!"."!.!."!!:.!!!"!!!!.!!!"!"!!!.""!."!!!!!!!" 

K.  Licenses  issueq  pursuant  to  Subpart  B  of  Part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or 
quantities  of  t)yproduct  matenal  ttiat  do  not  require  sealed  source  and/or  device  review  to  persons  generally  licensed 
under  Part  31  o«  this  chapter,  except  specific  licenses  authonzing  redistribution  of  items  that  have  been  authorized  for 
distnbution  to  pe  -sons  generally  licensed  under  Part  31  of  this  chapter 

Application— ^jew  license 

Renewal  ...r 

Amendment 

Inspections 
L.  Licenses  of  brofad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  Parts  30  and  33  of  this 
chapter  for  resei  rch  and  development  that  do  not  authorize  commercial  distribution: 

Application — f^w  license 

Renewal  .... 

Amendment 

Inspections 

Other  licenses  k>r  possession  and  use  of  byproduct  material  issued  pursuant  to  Part  30  of  this  chapter  for  riesearch 
and  development  that  do  not  authorize  commercial  distritxjtion: 

Application — ^^ew  license 

Renewal  .... 

AtDendment 

Inspections 
Licenses  that  ai^thorize  services  for  other  licensees,  except  (1)  licenses  that  authorize  only  calibration  aricVor  teak  test 
ing  sendees  are  feubject  to  the  fees  specified  in  fee  Category  3P.  and  (2)  licenses  that  authorize  waste  disposal  serv 
ices  are  subject  to  the  fees  specified  in  fee  Categories  4A.  4B,  4C.  and  4D: 

Application — Npw  license 

Renewal  .... 

Amendment 

Inspections 

O.  Licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  Part  34  of  this  chapter  for  iridusifrial  radioo^ 
raphy  operationsj 
Application — N^  license 
Renewal  ... 
Amendment 
Inspections 
P.  All  othef  specific 

Application — Npw  license 
Renewal  .... 
Amendment 
Inspections 
4  Waste  disposal  and  processing 

A.  Licenses  speaficaily  authonzing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material 
from  other  persons  tor  the  purpose  of  contingency  storage  or  comniercial  land  disposal  by  the  licensee;  or  licenses  au- 
thonzing contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for  receipt 
of  waste  from  otfier  persons  for  incineration  or  ottier  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer 
of  packages  to  a*ott)er  person  authorized  to  receive  or  dispose  of  waste  material: 
Ucense.Rene^'al.  Amendment 


M. 


N. 


byproduct  material  licenses,  except  those  in  Categories  4A  through  90: 


Fee  2  3 


Category  c 


S640. 
34.100. 


32,400. 
32,300. 
3800. 
31,100. 


34,600. 
32.700. 
31,100. 
31.000. 


32.100 
31,400 
3370. 
31.800. 


32.000. 
31.400. 
3270. 
3t,000. 


34,100. 
32,200. 
3630. 
34,700. 


31,400. 
31.500. 
3690. 
32,200. 


31 .700. 
32.100. 
3680. 
32;400. 


33.800. 
32.900. 
3690. 
33.500.5 

3570. 
3680. 
3360. 
31.500. 


Full  Cost. 


Inspections 

B.  Licenses  specifically  authorizirig  ttie  recei 
from  ottier  persons  for  tt>e  purpose  of  pad 
by  transfer  to  another  person  autfxxized  to 

Application — New  license 

Renewal  „...,. 

Amendment .-;„.„ .-. 

-    Inspections 

C.  Licenses  specifically  autt>orizing  the  recei| 
clear  nuiterial  from  ott>er  persons.  Ttie  lice 
receive  or  dispose  of  the  material: 

Applicatiorv— f4ew  license 

Renewal  ..: 

Amendment . ..;. .T„ ..... 

Inspections ... 

5.  Wen  logging: 

A.  Licenses  for  possession  arxj  use  of  byprc 
ging.  well  surveys,  and  tracer  studies  other 

Application — h4ew  license  .... 

Renewal  «*....M.i*.. 

Amendnient „ , 

Inspections „ j 

B.  Licenses  for  possession  and  use  of  byprot 

License,  Renewal,  Amendment 

Inspections 

6.  Nudear  laurxjries: 

A.  Licenses  for  commercial  collection  and  lau 
cial  nudear  material: 

Application — New  license  ..., 

Renevkral  , „ 

AmerxJment , 

Inspections 

7.  Human  use  of  byproduct,  source,  or  special  nu 

A.  Licenses  issued  pt^suant  to  Parts  30.  35, 
terial.  or  special  nuclear  material  in  sealed 

Application — New  licer«e  ..,.. 

Renewal  ...^ ^„. 

Amendment  ....„ .'. _.j .,.„ 

Inspections ; .- ;. 

B.  Licenses  of  broad  scope  issued  to  medical 
70  of  this  dwipter  auttiorizing  research  arK 
for  byproduct  niaterial,  source  material,  or ; 

Apialication — New  license 

Renewal ........... . 

Amendment „ .„. 

Inspections _.... 

C.  Ott>er  licenses  issued  pursuant  to  Parts 
source  material,  and/or  special  nuclear  mat 
clear  material  in  sealed  sources  contained  i 

Application — New  license  

Renewal , 

Amendment 

Inspections „ 

6.  Civil  defense: 

A.  Licenses  for  possession  and  use  of  bypro 
activities: 

Application — New  tecense ..„ 

Renewal  . .... 

Amendment „... 

Inspections 

9.  Device,  product,  or  sealed  source  safety  evalua 

A.  Safety  evaluation  of  devices  or  products  ( 
except  reactor  fuel  devices,  for  commercial 

Application — each  device 

Amendment — each  device 

Inspections 

B.  Safety  evaluation  of  devices  or  products  < 
manufactured  in  accordance  with  the  uniqi 
devices: 

Application— each  device ,.. 

Amendment— each  device .. 
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Category  of  materials  licenses  and  type  of  fees^ 


Inspections 

B.  Licenses  specifically  authorizing  Vhe  receipt  of  waste  tjyproduct  material,  source  material,  or  special  nuclear  materiai 
from  ottier  persons  for  ttie  purpose  of  packaging  or  repackaging  tt>e  material.  The  licensee  will  dispose  of  the  material 
by  transfer  to  another  person  authorized  to  receive  or  dispose  of  the  material: 

Application — New  license  , _„_ 

Renewal  „..,„ ...... 

Arriendment .......„...-, .-. „,...; ....„_ 

Inspections .v .^.i;;........ „. "!!"!!!!!!!!""!"!!""!!""!! 

C.  Licenses  specifically  authorizing  ttie  receipt  of  prepackaged  waste  byproduct  material,  source  material,  or  special  nu- 
clear material  from  other  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to  another  person  auttK>rized  to 
receive  or  dispose  of  the  material: 

Application— New  license _ _ ., 

Henewai  ■ ~~......:~........«.-....„........„.-....«....«_,.......„.......... — ..„.„„„_..„...„......„.„.,„..„.„„„„„_„ 

Amenoment ».....................,.„„....<.... „..».....i„„... — .«.„..._.....„„.................„.....„.„..„..........„„ 

Inspections  ..... ..♦ . .'. _; 

5.  WeW  k>gging: 

A.  Licenses  for  possession  arxJ  use  of  byproduct  material,  source  material,  and/or  special  nuclear  material  for  well  tog- 
ging, well  surveys,  and  tracer  studies  ottier  than  fiekj  flooding  ^acer  studies: 

Application — New  license 

Amendment „ Z."....... 

Inspections „ .._ !..!.""!!"!!""""] 

B.  Licenses  for  possession  arx)  use  of  byproduct  material  tor  field  flooding  tracer  studies: 

License,  Renewal,  Amendment .; „ 

Inspections , „ „ [ ."....... 

6.  Nuclear  laurxjries: 

A.  Licenses  for  commercial  collection  and  laundry  of  items  contaminated  with  byproduct  materiai.  source  material,  or  spe- 
cial nuclear  material: 
Application — New  license  ..., „ . 

Renewal  ...„., ; ^ — .;; , ] !!!!""!!!!!!!!!!!I!!!!!!!!I!""!!!!!! 

Amendment  .._..........„ j, , „„„. .„ 

Inspections  ...„ ^ .; .:.. .^ 

7.  Human  use  of  byproduct,  source,  or  special  nuclear  material: 

A.  Licenses  issued  pursuant  to  Parts  3C.  35,  40.  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  ma- 
terial, or  special  nuclear  material  in  sealed  sources  contained  in  telettierapy  devices: 

Applrcation — New  licerise  .., „ 

Renewal ..•.^..„„„.....».«.. -....,..........~~..-...™...._..._._.~........„........................... „ 

Amendment .'. „.j . . 

Inspections  ..............^ ;. ;.....!..!"..!!!!!!!!!""..!!!!!! 

B.  Licenses  of  broad  scope  issued  to  medical  institutions  or  two  or  nxve  physicians  pursuant  to  Parts  30.  33.  35.  40,  and 
70  of  this  chapter  authorizing  research  and  development,  including  human  use  of  byproduct  matenal,  except  licenses 
for  byproduct  material,  source  material,  or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices: 

Application — New  license  

Renewal . .^ „. 

Amerxlment „ ; 

Inspections ; .; 

C.  Other  licenses  issued  pursuant  to  Parts  30,  35,  40,  and  70  of  this  ctwipter  for  human  use  of  byproduct  material, 
source  material,  and/or  special  nuclear  material,  except  licenses  for  byproduct  material,  source  material,  or  special  nu- 
clear material  in  sealed  sources  contained  in  telettierapy  devices: 

Application— New  license 

Renewal .„ '. „ 

Amendment [....., , „ .„_ "Z"Z..~....... 

Inspections ; ^ 

8.  Civil  defense: 

A.  Licenses  tor  possession  and  use  of  byproduct  material,  source  material,  or  special  nuclear  material  for  civil  defense 
activities: 

Application — New  inense „ „. 

Renewal  _ „ 

Amendment „ .............. 

Inspecttons „ 

9.  Device,  product,  or  sealed  source  safety  evaluation: 

A.  Safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  special  nuclear  material, 
except  reactor  fuel  devices,  for  commercial  distribution: 

Application— each  device ...;. _ „ 

Amendment — each  device „ _ _ „...._ 

Inspections , 

B.  Safety  evaluation  of  devices  or  products  containing  byproduct  materiai,  source  material,  or  special  nudear  materiai 
manufactured  in  accordance  with  the  unique  specificatkxis  of,  and  for  use  by,  a  single  applcant,  except  reactor  fuel 
devices: 

ApplicatioTH-each  device v. • ....- . 

Amendment— each  device . ...„ .....:. 


Fee  2  3 


Fun  Cost 


$4,000. 
$2,100. 
$430. 
$2,300. 


$1,500 
$1,100. 
$250. 
$2,800. 


$3,700. 
$3,900. 
$650. 
$3/S00. 

Full  Cost. 
$1,300. 


$4,500. 
$2,900. 
$700. 
$4,500. 


$3,700. 
$1,200. 
$560. 
$2,300. 


$2,700. 
$3,500. 
$500. 
$8,700. 


$1,100. 
$1,400. 
$500. 
$2,100. 


$670. 
$700. 
$480. 
$1,100. 


$3,700. 
$1,300. 
Full  Cost. 


$1,900. 
S670. 
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Category  of  materials  licenses  and  type  of  fees^ 


lOiCFR  I 

-Aiprova 

i::::. 


11. 


12. 


Inspections 

C.  Safety  evaJoatio^  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuctear  material,  except 
reactor  fuel,  tor  gommefcial  distritxition: 

Application — eiich  source  „ 

Amendment— each  source  ^ „ 

Inspections  ...| 

D.  Safety  evaluatiofi  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuclear  material,  manu- 
factured In  accof0ance  with  the  unique  specifications  of,  and  for  use  by,  a  single  applicant,  except  reactor  fuel: 

Application— eich  source „ „ 

Amendment— iach  source  .. 

Inspections  ...] Z!"!™!I! 

10.  Transportation  of  radioactive  material: 

A.  Evaluation  of  cafks.  packages,  and  shipping  containers:  •. 

Approval.  Rer)^wal.  Amendment 

Inspections  ....\ 

B.  Evaluation  of  lOiCFR  Part  71  quality  assurance  programs: 
Applicatiorv- Approval 
Kenewai 
Amerxjmerrt 
Inspections 

Review  of  standar(fi|ed  spent  fuel  facilities: 

Approval.  Renewal.  Amendment „ „ 

Inspections  ....1 „ „!.]"""™""."!!I!! " 

Special  projects:  • 

Approvals  and  preapplication/licensing  activities  : . , 

Inspections  ....i „ „ ^ ] ..II.!". 

13.  A.  Spent  fuel  storag^  cask  Certificate  of  Compliance:  "  

Approvals  i 

Anr>endments.  rfevisions,  arxl  supplements ; . . 

Reapproval  ...a. I.  1  ™Z 

B.  Inspections  relat^  to  spent  fuel  storage  cask  Certificate  of  Conpliance Z!!Z!Z.„!!!!1"IZ!„..1.!1" 

C.  Inspections  relattd  to  storage  of  spent  fuel  under  §72.210  of  this  chapter  "" 

14.  Byproduct,  source,  ©r  special  nuclear  material  licenses  and  other  approvals  authorizing  decommisstoning.  decontamina- 
twn,  reclamation,  or  sle  restoration  activities  pursuant  to  10  CFR  Parts  30,  40,  70,  and  72  of  this  chapter 

Approval,  Renejwal,  AmerxJment  _ „ „ 

Inspections _ „.; L.Z^ZZZ"^ZZ^ZZ...Z..Z'ZZI''"~Z". 

15.  Import  and  Export  licenses: 

Licenses  issued  pursuant  to  10  CFR  Part  110  of  this  chapter  for  the  import  and  export  only  of  special  nuclear  material, 
source  matenal,  tiyproduct  material,  heavy  water,  tritium,  or  nuclear  grade  graphite. 

A.  Application  for  inport  or  export  of  HEU  and  other  materials  which  must  be  reviewed  by  the  Commission  and  the  Exec- 
utive Branch,  for  iixample,  those  actions  under  10  CFR  1 10.40(b). 

Application — N«w  hcense „ _ 

Ameryjment _  _ 

B.  Application  for  lr*port  or  export  of  special  nuclear  material,  heavy  water,  nuclear  grade  graphite,  tritium,  and  source 
matenal,  and  initiii  exports  of  materials  requiring  Executive  Branch  review  only,  for  example,  those  actioris  under  10 

k  CFR  110.41(a)(2H-<8). 

Applicatiorv—N^w  license 
Amerxlment , 

C.  Application  for  export  of  routine  retoads  of  LEU  reactor  fuel  and  exports  of  source  material  requiring  foreign  govern 
.    ment  assurances  only. 

Application— f^  bcense 

Amendment 

D.  Applicatwn  for  eiport  or  import  of  other  materials  not  requiring  Commission  review.  Executive  Branch  review  or  for- 
eign government  assurances 

Application— Nejw  license 
Amendment  ... 

E.  Minor  amendmeri  of  any  export  or  Import  license  to  extend  the  expiration  date,  change  domestic  Infonnation  or  ireike 
other  revisions  wh|ch  do  not  require  analysis  or  review 

Amendment  .. 

16.  Reciprocity: 

Agreement  State  licensees  who  conduct  activities  in  a  non-Agreement  State  under  the  reciprocity  provisions  of  10  CFR 
150.20.  I 

Application  (init4ri  filing  of  Form  241)  .._ 


Renewal 
Revtswns 


Fee  2- 3 


Full  Cost. 


$800. 
$270. 
Full  Cost. 


$400. 
$130. 
Full  Cost. 


Full  Cost. 
Full  Cost 

$370. 
$280. 
$320. 
Full  Cost. 

Full  Cost. 
Full  Cost. 

Full  Cost 
Full  Cost. 

Full  Cost. 
Full  Cost. 
Full  Cost 
Full  Cost 
Full  Cost 


Full  Cost. 
Full  Cost. 


$8,600. 
$8,600. 


$5,300. 
$5,300. 


$3,300. 
$3,300. 


$1,300. 
$1,300. 


$130. 


$700. 

N/A. 

$200. 
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Category 


Inspections 


'  Types  of  fees— Separate  charges,  as  shown 
♦or  new  licenses  and  approvals,  issuance  of  nev 
evaluations  of  sealed  sources  and  devices,  arxl  i 

(a)  Application  tees — Applications  for  new  ma 
and  approvals  except  those  subject  to  fees  asse 
eral  license  provisions  of  10  CFR  150.20,  must  t 
for  licenses  covenng  more  than  one  fee  category 
tion  fee  for  the  highest  fee  category;  and  (2) 
$125,000. 

(b)  License/approval/review  fees — Fees  for  api 
ject  to  full  cost  fees  (fee  Categories  1A,  IB,  IE, 
ance  with  §  170.12  (b).  (e),  and  (f). 

(c)  Renewal/reapproval  fees — Applications  for  i 
category,  except  that  fees  for  applications  for  rer 
10A,  11.  12.  13A,  and  14)  are  due  upon  notificati 

(d)  Amendment/ Revision  Fees — 

(1)  Applications  for  amendments  to  licenses  i 
sessed  at  full  costs,  must  be  accompanied  by  tl 
amendment  to  a  license  or  approval  classified  ir 
category  affected  by  the  amendment  unless  the  i 
highest  fee  category  would  apply.  For  those  lice 
13A,  and  14),  amendment  fees  are  due  upon  not 

(2)  An  application  for  amendment  to  a  matenal 
new  fee  category  must  be  accompanied  by  the  p 

(3)  An  application  for  amendment  to  a  license 
be  accompanied  by  ttie  prescribed  amendment  ft 

(4)  Applications  to  terminate  licenses  authorizir 
not  subject  to  fees. 

(e)  Inspection  fees — Although  a  single  inspec 
nonroutine  inspection  performed,  including  inspec 
ment  States  under  the  reciprocity  provisions  of  1 C 
and  nonroutine  inspections  that  result  from  third-f 
single  location,  a  fee  equal  to  the  highest  fee  cs 
time  unless  the  inspection  fees  are  biased  on  the 
the  professional  staff  time  required  to  conduct  tt 
support  services  costs  incurred.  Licenses  coverir 
ttie  license.  Inspection  fees  are  due  upon  notific 
notes. 

2  Fees  will  not  be  charged  for  orders  issued  tiy 
quirements  of  these  types  of  Commission  orders. 
Commission's  regulations  under  Title  1 0  of  the  C< 
or  hereafter  in  effect)  regardless  of  wtiether  ttie 
other  form.  In  addition  to  the  fee  sfxwvn,  an  appli 
Categories  9A  through  9D. 

3  Full  cost  fees  will  tie  determined  based  on  the 
cations  currently  on  file  and  for  which  fees  are  de 
for  the  review  of  the  application  up  to  the  effectiv( 
became  effective  on  June  20.  1984.  January  30. 
priate.  For  applications  currently  on  file  for  which 
2.  1990.  mies.  but  are  still  pending  completion  < 
1989,  vinll  not  be  billed  to  ttie  applicant.  Any  pro 
sessed  at  the  applicatile  rates  estatdished  ^  §  1 
ceed  S50,000  for  each  topical  report,  amendment 
through  August  8.  1 991 ,  will  not  be  biUed  to  the  i 
applicatile  rate  estaWistied  in  §  1 70.20.  The  minin 

•*  Licensees  paying  fees  under  Categories  1A,  " 
in  the  same  license  except  in  ttxjse  instances  in  v 
new  licenses  or  renewal  of  existing  licenses  ttiat  ( 
devices  will  pay  the  appropriate  application  or  ren^ 

*  For  a  license  auttiorizing  shiekJed  racbographi 
assessed  for  inspection  of  each  kKatkxi,  except  t 
assessed. 

8  Fees  will  not  be  assessed  for  requests/reports 

1.  In  response  to  a  Generic  Letter  or  NRC  Bulk 
ternate  method  or  reanalysis  to  meet  the  requiren- 

2.  In  response  to  an  NRC  request  (at  the  Assoc 
issue,  or  to  assist  NRC  in  devetoping  a  rule,  regui 

3.  As  a  means  of  exchanging  information  betw 
provements  or  efforts. 
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Fees 


Fees  as  speci- 
fied in  appro- 
pnate  fee  cat- 
egones  in  this 
section. 


Types  of  fees— Separate  charges,  as  shown  tn  the  schedule,  will  be  assessed  tor  preapplication  consultations  and  revrews  and  appiicattons 
for  new  licenses  and  approvals,  issuance  of  new  licenses  and  approvals,  amendments  and  renewals  to  existing  licenses  and  approves  safety 
evaluations  of  sealed  sources  and  devices,  and  inspections.  The  following  guidelines  apply  to  ttiese  charges-  ' 

(a)  Application  tees— Applications  for  new  mafenals  licenses  and  approvals;  applications  to  reinstate  expired,  terminated  or  inactive  licenses 
and  approvals  except  those  subject  to  fees  assessed  at  full  cost;  and  applications  filed  t>y  Agreement  State  licensees  to  register  under  the  oen^ 
era  license  provisions  of  10  CFR  150.20,  must  tie  accompanied  by  the  prescnbed  application  tee  for  each  category,  except  mat  (1)  applications 
for  licenses  covering  more  than  one  fee  category  of  special  nuclear  material  or  source  material  must  be  accompanied  by  the  prescritjed  aoolica- 
c?oc^  highest  fee  category;  and  (2)  applications  for  licenses  under  Category  IE  must  be  accompanied  by  an  application  fee  of 

(b)  License/approval/review  fees— Fees  for  applications  for  new  licenses  and  approvals  and  for  preapplication  consultations  and  reviews  sub- 
ject to  full  cost  fees  (ee  Categories  1A,  IB.  1^  2A,  4A,  5B,  lOA,  11,  12.  13A.  and  14)  are  due  u^nTStification  by  the  Commission  in  aa^d^ 
arx^  with  §  uti.i2  (b),  (e),  and  (f). 

(c)  Renewal/reapproval  rees— Applications  for  renewal  of  licenses  and  approvals  must  be  accompanied  by  the  prescribed  renewal  fee  for  each 
category,  except  that  fees  for  applications  for  renewal  of  licenses  and  approvals  subject  to  full  cost  fees  (fee  Categories  1A  1B  IE  2A  4A  5B 

IDA,  11,  12,  13A,  and  14)  are  due  upon  notification  by  the  Commission  in  accordance  with  §170  12(d)  

(d)  Amendment/Revision  Fees — 

(1)  Applications  for  amendments  to  licenses  and  approvals  and  revisions  to  reciprocity  initial  applications,  except  those  subject  to  fees  as- 
sessed at  full  costs,  must  be  accompanied  by  the  prescribed  amendmenVrevision  fee  for  each  license/revision  affected  An  application  for  an 
amendment  to  a  license  or  approval  classified  in  more  than  one  fee  category  must  be  accompanied  by  the  prescnbed  amendment  fee  for  the 
category  affected  by  the  amendment  unless  the  amendment  is  applicable  to  two  or  more  fee  cafegones  in  which  case  the  amendment  fee  for  the 
h^hest  fee  category  would  apply.  For  those  licenses  and  approvals  subject  to  full  costs  (tee  Categories  1A.  IB  1E  2A  4 A  5B  lOA  11  12 
13A,  and  14),  amendment  fees  are  due  upon  notification  by  the  Commission  in  accordance  with  §  170  12(c)  

(2)  An  application  for  amendment  to  a  matenals  license  or  approval  that  would  place  the  license  or  approval  in  a  higher  fee  cateoorv  or  add  a 
new  fee  category  must  be  accompanied  by  the  prescnbed  application  fee  for  ttie  new  category 

(3)  An  application  for  amendment  to  a  license  or  approval  that  would  reduce  the  scope  of  a  licensee's  program  to  a  lower  fee  cateoorv  must 
be  accompanied  by  the  prescribed  amendment  fee  for  the  lower  fee  category.  ^^  ^^^yu  y 

(4)  Applications  to  tenninate  licenses  authorizing  small  materials  programs,  when  no  dismantling  or  decontamination  procedure  is  reouiied  are 
rx)t  subject  to  fees. 

(e)  Inspection  fees— Although  a  single  inspection  fee  is  shown  in  the  regulation,  separate  charges  will  be  assessed  for  each  routine  and 
nonroutine  inspection  performed,  including  inspections  conducted  by  the  NRC  of  Agreement  State  licensees  who  conduct  activities  in  non-Aqree- 
nient  States  under  the  reciprocity  provisions  of  10  CFR  150.20.  Inspections  resulting  from  investigations  conducted  by  the  Office  of  Investigations 
and  nonroutine  inspections  that  result  from  third-party  allegations  are  not  subject  to  fees.  If  a  licensee  holds  more  than  one  matenals  license  at  a 
single  location,  a  fee  equal  to  the  highest  fee  category  covered  by  the  licenses  wiH  be  assessed  if  the  inspections  are  conducted  at  the  same 
time  unless  the  inspection  fees  are  based  on  the  full  cost  to  conduct  the  inspection.  The  fees  assessed  at  full  cost  will  be  determined  based  on 
the  professional  staff  time  required  to  conduct  the  inspection  multiplied  by  the  rate  established  under  §  170.20  plus  any  applicabte  contractual 
support  services  costs  incuned.  Licenses  covenng  more  than  one  category  will  be  charged  a  fee  equal  to  the  highest  fee  category  covered  by 
me  license.  Inspecton  fees  are  due  upon  notification  by  the  Commission  in  accordance  with  §  170.12(g).  See  Footnote  5  for  other  inspection 
noi6s. 

2  Fees  will  not  be  charged  for  orders  issued  by  the  Ckjmmission  pursuant  to  10  CFR  2.202  or  for  amendments  resulting  specifically  from  the  re- 
quirements of  these  types  of  Commission  orders.  However,  fees  will  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of  the 
Commission  s  regulations  under  Title  10  of  the  Code  of  Federal  Regulations  (e.g.,  10  CFR  30.1 1,  40.14,  70.14.  73.5,  and  any  other  sections  now 
°L.  f  ^  '"  ®'*®*^')  regardless  of  whether  the  approval  is  in  the  form  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report,  or 
other  forni.  In  addition  to  the  fee  shown,  an  applicant  may  be  assessed  an  additional  fee  for  sealed  source  and  device  evaluations  as  shown  in 
Categories  9A  tfvough  9D. 

3  Full  cost  fees  will  be  determined  based  on  the  professional  staff  time  and  appropriate  contractual  support  services  expended  For  those  appli- 
cations currently  on  file  and  for  which  fees  are  determined  based  on  the  full  cost  expended  for  the  review,  the  professional  staff  hours  expended 
tor  the  review  of  the  application  up  to  the  effective  date  of  this  mle  will  be  detennined  at  the  professional  rates  established  for  the  final  mles  that 
became  effective  on  June  20,  1984,  January  30,  1989,  July  2,  1990,  August  9,  1991,  August  24,  1992,  and  August  19,  1993  Oiles  as  appro- 
S"  .^a'^  applications  currently  on  file  for  which  review  costs  have  reached  an  applicable  fee  ceiling  established  by  the  June  20,  1984  and  July 
Vnl^  •,,\^  ?''®  ®*'"  P«"«^'"9  completion  of  the  review,  the  cost  incurred  after  any  applicabte  ceiling  was  reached  through  January  29 
1989,  will  not  be  billed  to  the  applicant.  Any  professional  staff-hours  expended  above  those  ceilings  on  or  after  January  30  1989  will  be  as- 
^^!f?cn  ^  applicable  rates  established  ty  §  170.20,  as  appropriate,  except  for  topical  reports  whose  costs  exceed  S50,000.  Costs  whch  ex- 
ceed 550,000  for  each  topical  report,  amendment,  revision,  or  supplement  to  a  topical  report  completed  or  under  review  from  January  30  1989 
through  August  8.  1991.  will  not  be  billed  to  the  applicant  Any  professional  hours  expended  on  or  after  August  9,  1991.  wiU  be  assessed  at  the 
applicatHe  rate  establistied  in  5 1 70.20.  The  minimum  total  review  cost  is  twice  tt>e  houriy  rate  shown  in  §  1 70  20 

M.icensees  paying  fees  under  Categories  1  A,  IB,  and  IE  are  not  subject  to  fees  under  Categories  1C  and  1D  for  sealed  sources  authorized 
n  the  same  license  except  in  those  instances  in  which  an  application  deals  only  with  the  sealed  sources  authorized  by  the  license  Applicants  for 
new  licenses  or  renewal  of  existing  licenses  that  cover  both  byproduct  material  and  special  nuclear  matenal  in  sealed  sources  for  use  in  oauoina 
devices  will  pay  the  appropriate  application  or  renewal  fee  for  fee  Category  1C  only.  »-  »  ■» 

s  For  a  license  auttiorizing  shielded  radiographic  installations  or  manufacturing  installations  at  more  than  one  address  a  separate  fee  will  be 
assessed  for  inspection  of  each  location,  except  that  if  the  muttipte  installations  are  inspected  during  a  singte  visit,  a  single  inspection  fee  will  be 

0SS6SSGQ. 

*Fees  will  not  be  assessed  for  requests/reports  submitted  to  the  NRC: 

1.  In  response  to  a  Generic  Letter  or  NRC  Bulletin  that  does  not  result  in  an  amendment  to  the  license,  does  not  result  in  the  review  of  an  al- 
ternate method  or  reanalysis  to  meet  the  requirements  of  the  Generic  Letter  or  does  not  involve  an  unreviewed  safety  issue- 

2.  In  response  to  an  NRC  request  (at  the  Associate  Office  Director  level  or  above)  to  resolve  an  identified  safety,  safeguards,  or  environmental 
issue,  or  to  assist  NRC  In  developing  a  rute.  regulatory  guide,  policy  statement,  genenc  letter,  or  bulletin;  or 

3.  As  a  means  of  exchanging  mtormation  between  industry  organizations  and  the  NRC  for  the  purpose  of  supporting  oenenc  regulatory"  im- 
provements or  efforts.  ^^ 


1 
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PART  171— ANNUAL  FEES  FOR 
REACTOR  OPERATING  LICENSES, 
AND  FUEL  CYCLE  LICENSES  AND 
MATERIALS  LICENSES,  INCLUDING 
HOLDERS  OF  CERTIFICATES  OF 
COMPLIANCE,  REGISTRATIONS.  AND 
QUALITY  ASSURANCE  PROGRAM 
APPROVALS  AND  GOVERNMENT 
AGENCIES  LICENSE^  BY  THE  NRC 

7.  The  authority  cit^ion  for  Part  171 
continues  to  read  as  fc  llows: 

Fub 


Authority:  Sec.  7601. 
Stat.  146,  as  amended  by 
100-203.  101  Stat,  1330-675 
Sec.  3201.  Pub.  L.  101-2:  9 
amended  by  Sec  6101.  P  jb 
Stat  138»-298  (42  U.S.C 
Pub.  L.  92-314.  86  Stat.  367 
2201(w)):Sec.  201.Pub. 
1242.  as  amended  (42  U. 
2903.  Pub.  L  102-486.  106 
U.S.C  2214(c)). 


8.  In  §  171.11.  paragiaph  (^(2)  is 
revised  to  read  as  folio  ws: 

§171.11        Exemptions 


(a)* 


BabcocK/Wilcox  . 
Combustion  Eng. 

GE  Mark  I  ...„ 

GE  Mark  II  

GE  Mark  III  

Westirighouse  .... 


Totals 


f^r  licensees 

nonpower  (test 
li  :»nsed  under 

Bxcept  for  those 

fees  under 


(e)  The  annual  fees 
authorized  to  operate  a 
and  research)  reactor 
Part  50  of  this  chapter, 
reactors  exempted  fron 
§  171.11(a).  are  as  folio  vs 

Research  reactor — $62.^00 
Test  reactor — $62,200 

•        •        »        •        1 

10.  In  §  171.16,  the  iiltroductory  text 
of  paragraph  (c)  and  patagraphs  (c)(4). 
(d).  and  (e)  are  revised  jo  read  as 
follows:  1 

$171.16       Armuai  Fees:'Mat6ftato 
Licensees,  Holders  of  Csftiflcsts*  of 
Compliance,  Holders  of  SbaM  Source  and 
Device  Registrations,  HoWers  of  Quality 
Assurance  Program  Appiovats  and 
Government  agencies  ii^sed  by  the  NRC. 


L.  99-272.  100 
Sec.  5601.  Pub.  L 
.  as  amended  by 
103  Stat.  2132  as 
I.  U  101-508. 104 
2214);  Sec.  301. 

(42  U.S.C 
.  93-438. 88  Stat. 
C  5841):  Sec. 
Stat.  3125(42 


(2)  Federally-owned  and  State-owned 
research  reactors  used  primarily  for 
educational  training  and  academic 
research  purposes.  For  purposes  of  this 
exemption,  the  term  research  reactor 
means  a  nuclear  reactor  that — 

(i)  Is  licensed  by  the  Nuclear 
Regulatory  Commission  under  section 
104c.  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2134(c))  for  operation  at  a 
thermal  power  level  of  10  megawatts  or 
less:  and 

(ii)  If  so  licensed  for  operation  at  a 
thermal  power  level  of  more  than  1 
megawatt,  does  not  contain — 

(A)  A  circulating  loop  through  the 
core  in  whkh  the  licensee  conducts  fuel 
experiments; 

(B)  A  liquid  fuel  loading:  or 

(C)  An  experimental  facility  in  the 
core  in  excess  of  16  square  inches  in 

,  cross-section. 


9.  In  §  171.15.  paragraphs  (a),  (b)(3), 
(c)(2),  (d).  and  (e)  are  revised  to  read  as 
follows; 


S  171.15    Ar)nual  fees:  reactor  operating 
licenses. 

(a)  Each  person  licensed  to  operate  a 
power,  test,  or  research  reactor  shall  pay 
the  annual  fee  for  each  unit  for  which    - 
the  person  holds  an  operating  license  at 
any  time  during  the  Federal  FY  in 
which  the  fee  is  due,  except  for  those 
test  and  research  reactors  exempted  in 
§171.11  (a)(1)  and  (a)(2). 

(b)  *  *  * 

(3)  Generic  activities  required  largely 
for  NRC  to  regulate  power  reactors,  e.g.. 
updating  Part  50  of  this  chapter,  or 
operating  the  Incident  Response  Center. 
The  base  FY  1994  annual  fees  for  each 
operating  power  reactor  subject  to  fees 
under  this  section  and  which  must  be 
collected  before  September  30,  1994.  are 
shown  in  paragraph  (d)  of  this  section. 

(c)  *  *  * 

(2)  The  FY  1994  surcharge  to  be 
added  to  each  operating  power  reactor 
is  $273,000.  This  amount  is  calculated 
by  dividing  the  total  cost  for  these 
activities  ($29.5  million)  by  the  number 
of  operating  power  reactors  (108). 

(d)  The  FY  1994  Part  171  annual  fees 
for  of>erating  power  reactors  are  as 
follows: 


Part  171  Annual  Fees  by  Reactor  Category^ 

[Fees  in  ttiousands] 


Reactor  verKkx 


Number 


7 

15 

24 

8 

4 

50 


108 


Base  fee 


$2,804 
2,804 
2,785 
2,785 
2,785 
2.805 


Added 
ctiarge 


S273 
273 
273 
273 
273 
273 


Fees  assessed  will  var  for  plants  west  of  the  Rocky  Mountains  and  for  Westinghouse  plants  with  ice  condensers 


Total  fee 


S3.077 
3.077 
3,058 
3,058 
3,058 
3,078 


Estimated 
collections 


S21,539 
46,155 
73.392 
24.464 
12.232 

153.900 


331,682 


(c)  A  licensee  who  is  required  to  pay 
an  annual  fee  under  this  section  may 
quahfy  as  a  small  entity.  If  a  licensee 
qualifies  as  a  small  entity  and  provides 
the  Commission  with  the  proper 
certification,  the  licensee  may  pay 
reduced  annual  fees  for  FY  1994  as 
follows: 


Maximum 

anr>ual  fee 

per  licensed 

category 

Small    Ixjsinesses    and   smaH 

not-for-profit       organizations 

(gross  annual  receipts): 

5250,000  to  S3.5  nullion  

$1,800 

Less  than  $250,000 

400 

Private     practice      ptiysicians 

(gross  annual  receipts): 

S250.000toS1.0mt«ion  

1.800 

Maximum 

annual  fee 

per  licensed 

category 

Less  tt«n  $250,000  

400 

SmaH    governmental    jurisdic- 

tior^  (Including  putMicly  sup- 

ported    educational     institu- 

tions) (population): 

20,000  to  50,000 

1  800 

Less  ttian  20,000  

400 

Educational   institutions   ttiat 

are  not  state  or  publicly 

-  supported,  and  tiave  500 

erTipioyees  or  less  

1  800 

(4)  For  FY  1994,  the  maximum  annual 
fee  (base  annual  fee  plus  surcharge)  a 
small  entity  is  required  to  pay  is  $1,800 
for  each  category  applicable  to  the 
license(s): 
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(d)  The  FY  1994  annual  fees  for  matei 
to  fees  under  this  section  are  as  follows: 

Schedule  of  Materials  Annuai 


Ca 


1 .  Special  nuclear  material: 

A.(1)  Licenses  (or  possession  and  use  of  U-235 


Higti  Enrictied  Fuel: 

Babcock  and  Witeox , 

Nuclear  Fuei  Services 

Low  Enrictied  Fuel: 

B&W  Fuel  Company _ 

Comlxjstion  Engineering  (Hematite) 

General  Electric  Company 

Siemens  Nuclear  Power ._ 

Westingtiouse  Electric  Company 

General  Atomics 


Surctiarge  „ 

A.  (2)  All  other  special  nuclear  materials  licenses 
of  Plutonium  in  unseated  form  or  350  grams  o 
in  unsealed  fcxm . .„„.. ..„ 

Surctiarge J ._. 

B.  Licenses  tor  receipt  and  storage  of  spent  fuel 

Surcharge  

C.  Lrcenses  for  possession  and  use  of  special 
measuring  systems,  inciudirig  x-ray  fluorescen 

Surctiarge „... 

D.  All  other  special  rKiciear  material  licenses,  e 
t)ination  *at  wouM  constitute  a  critical  quantit 
same  fees  as  those  for  Category  1  .A.(2)  

Surcharge  

E.  Ucenses  for  the  operation  of  a  uranium  enricf 
.  Source  materia): 

A  (1 )  Lk^enses  for  possessran  and  use  of  source 
Surcharge  

(2)  Licenses  for  possession  and  use  of  source  rr 
ore  Ixjying  stations,  ion  exchange  facilities  ai 
ottier  ttian  uranium  or  tfwrium,  irwluding  licei 
source  material  recovery  operations,  as  well 
standby  mode. 

Class  I  facilities*  

Class  II  facilities*  

Other  faciTrties 4. 

Surcharge „ 

(3)  Licenses  that  authorize  ttie  receipt,  from  ottK 
Energy  Act  for  possession  arxl  disfxjsal,  excep 

Surcharge  .„ „ „ 

(4)  Licenses  that  authorize  ttie  rece«pt,  from  oth« 
Energy  Act  for  possession  and  dtsposai  incide 
milling  operations,  except  ttiose  licenses  subje 

Surcharge  

B.  Licenses  wtiich  authorize  only  ttie  possession. 

Surcharge  _ „ ^ 

C.  All  ottier  source  material  licenses  ...4 „ 

Surcharge  „ „.^ 

Byproduct  material:  ^ 

A.  Lk:enses  of  txoad  scope  for  possession  and  i 
for  processing  or  manufacturing  of  items  contai 

Surctiarge ,  , 

B.  Ottier  Ircenses  for  possessk>n  and  use  of  tiyp 
manufacturing  o4  items  containing  byproduct  m 

Surcharge 

C.  Licenses  issued  pursuant  to  §§32.72,  32.73^  i 
distritxjtion  or  redistribution  of  radiopharmacet 
product  matenal.  This  category  also  includes  tti 
Part  40  of  ttiis  ctiapter  wtien  included  on  ttie  S£ 

Surctiarge „_ 
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(d)  The  FY  1994  annual  fees  for  materials  licensees  and  holders  of  certificates,  registrations  or  approvals  subject 
to  fees  under  this  section  are  as  follows: 

Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Ljce»4Sed  by  NRC 

(See  iootnotes  at  end  o(  tab(^ 


Category  of  materials  licenses 


1 .  Special  nuclear  material: 

A.{1)  Licenses  tor  possession  and  use  ol  U-235  or  pJutonium  tor  toel  fabhcSbon  achvrties. 


License  No. 


High  Enriched  Fuel: 

Babcock  and  Wilcox  , „..;. „ SNM-42 

Nuclear  Fuel  Services  _ „ :_. ,„ SNM-124 

Low  Enriched  Fuel: 

B&W  Fuel  Company — „ „ _ ,.„ SNM-1168 

Combustion  Engineeririg  (Hematite)  ..f.; SNM-33 

General  Electric  Company SNM-1097 

Siemens  Nuclear  Power „._ , ."...._ SNM-1227 

Westinghouse  Electric  Company ,. SNM-1107 

General  Atomics  .^ _.„. _ SNM-696 

Surcharge 


Docket  No. 


70-27 
70-143 

70-1201 

70-36 

70-1113 

70-1257 

70-1151 

70-734 


A.(2)  All  other  special  nuclear  materials  licenses  not  included  in  1.A.(1)  above  tor  possession  and  use  ol  200  grams  or  more 
of  Plutonium  in  unsealed  form  or  350  grams  or  more  of  contained  U-235  in  unseated  torm  or  200  grams  or  more  of  U-233 

in  unsealed  form  . ...._ 

Surchape  ...„. „.._ „„ „ L!!!!!!."!™!™!!!!!!™!!! 

B.  Ucenses  tor  receipt  and  storage  of  spent  toel  at  an  independent  spent  fuel  storage  installation  (ISFSI) !!"!!!..  ".!!!!!Z!! 

Surcharge „ 

C.  Licenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  contained  in  devices  used  in  industrial 
measuring  systems,  irwluding  x-ray  fluorescerce  analysers  

Surcharge  

D.  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  in  unsealed  form  in  com- 
bination mat  would  constitute  a  critical  quantity,  as  defined  in  §  150.1 1  of  this  chapter,  for  which  the  licensee  shaD  pay  the 
same  fees  as  tfwse  for  Category  1  .A.(2)  „., _ 

Surcharge  [„, „ „ j 

E.  Licenses  for  ttie  operation  of  a  uranium  enrictmient  lactKty „.; _ „ 

.  Source  material:  "  " 

A.(1)  Licenses  for  possession  and  use  of  source  material  for  refining  uranium  mill  concentrates  to  uranium  hexaflu  ride 

Surcharge  _ „ „ __ 

(2)  Licenses  for  possession  and  use  of  source  material  in  recovery  operattons  such  as  milling,  irvsitu  leaching,  heap-teaching, 
ore  buying  stations,  ion  exchange  facilities  and  in  processing  of  ores  containing  source  material  tor  extraction  of  metals 
other  than  uranium  or  thorium,  including  licenses  authorizing  the  possession  of  byproduct  waste  material  (tailings)  from 
source  material  recovery  operations,  as  weH  as  licenses  eiuthorizing  the  possession  and  maintenance  ol  a  facility  m  a 
standby  mode. 

Class  I  facilities^  ^. „ 

Class  II  facilities* !".""!!""!! 

Other  faciTrties i .«r_ L!!.!!!!!T17."™"'" 

Surcharge  4. 

(3)  Licenses  that  authorize  the  receipt,  from  other  persons,  of  byproduct  material  as  defined  in  Section  1 1e.(2)  of  the  Atomic 
Energy  Act  for  possession  and  disposal,  except  those  licenses  subject  to  the  lees  in  Category  2.A.(2)  or  Category  2A(4)  .. 

Surcharge  ._ _ _ „ „ _        

(4)  Licenses  ttial  authorize  the  receipt,  from  other  persons,  of  byproduct  material  as  defined  in  Section  1 1e.(2)  ol  the  Atomic 
Energy  Act  for  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  tail«igs  gener^ed  by  the  lKensee"5 
milling  operations,  except  those  licenses  subject  to  the  fees  in  Category  2.A.(2) 

Surcharge  ]_ 

B.  Licenses  which  authorize  only  the  possession,  use  and/or  installalion  of  source  material  for  shiekting 

Surcharge  „ _ „ _ 

C.  All  ottier  source  material  licenses . 

Surcharge „ __ 

Byproduct  material: 

A.  Licenses  of  broad  scope  lor  possession  and  use  of  byproduct  material  issued  pursuant  to  Parts  30  and  33  of  this  chapter 
lor  processing  or  manufactunng  of  items  containing  byproduct  material  lor  commercial  distribution 

Surcharge 

B.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  Part  30  of  this  chapter  for  processing  or 
manufactunng  of  items  containing  byproduct  material  for  commercial  (fefribulton  _ „ 

Surcharge _ 

C.  Licenses  issued  pursuant  to  §§32.72,  32.73,  andtor  32.74  ol  this  chapter  authorizing  the  processing  or  manufacturing  arid 
distribution  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits  anchor  sources  and  devices  containing  by- 
product material  This  category  also  includes  the  possession  and  use  of  source  material  lor  shielding  authonzed  pursuant  to 
Part  40  of  this  chapter  when  included  on  the  same  license  _ 


Annual 
fees'  2. » 


$3,176,000 
3,176,000 

1 .429.000 
1 .429.000 
1.429,000 
1,429.000 
1,429.000 
1,429.000 

55.770 


254,000 

55.770 

363.500 

1.670 

1,800 
170 


2.200 
1,670 
N/A 


11 


1,114.000 
56.770 


74,500 

41,200 

36.200 

170 

67.000 
170 


8.700 

170 

800 

170 

8.700 

1.670 


19,700 
1.670 

6.000 
1.670 


12.000 
1.670 
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D.  Licenses  and!  approvals  issued  pursuant  to  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  distribution  or  re<Ss- 
tribution  o«  ratiophar-  maceutlcals,  generators,  reagent  kits  and/or  sources  or  devices  not  involving  processing  of  tjyproduct 
material.  This  category  ateo  includes  the  possessKxi  and  use  of  source  material  for  shielding  authorized  pursuant  to  Part  40 
of  this  chapter  wtien  included  on  the  same  license  

Surcharge   "!!.."!!!!.."!!!!!.""!!!"" 

E.  Licenses  for  possession  and  use  of  byproAjct  material  in  sealed  sources  liir  irradiation  of  materials  in  vrtiich  the  source  is 
not  removed  frpm  its  shield  (self-shielded  units) _ „ 

Surcharge !...."..!"""""""""!""""""" 

F.  Licenses  for  possession  and  use  of  less  than  10,000  curies  of  byproduct  material  in  sealed  sources  for  ifradiationc^^ 

rials  in  which  the  source  is  exposed  for  in-adiation  purposes.  This  category  also  kxrfudes  undemvater  intidiators  for  irrada- 

tion  of  materiafc  in  which  the  source  is  not  exposed  for  inadiation  purposes 

Surcharge  .4 !!.!"!!."!!!!!!. 

G.  Ucenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  souroas  for  iri^aMJiation  ormie^ 
rials  in  whch  the  source  is  exposed  for  in-adiation  purposes.  This  category  also  includes  undenwater  irradiators  for  irradia- 
tion of  matenals  in  which  the  source  ts  not  exposed  for  irradiation  purposes 

Surcharge  ..1 !!!!!!!"!!."!"!!" 

H.  Licenses  issued  pursuant  to  Subpart  A  of  Part  32  o«  this  chapter  to  distribute  items  corrtairiing  byproc^^ 
quire  device  review  to  persons  exempt  from  the  licensing  requirements  of  Part  30  of  this  chapter,  except  specific  licenses 
authonzing  redjstnbution  of  items  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  licensing  require- 
ments of  Part  30  of  this  chapter  

Surcharge  ..] !.!!."!"."!!!."."!!!!!!"."!!!!!! 

I.  Licenses  issued  pursuant  to  Subpart  A  of  Part  32  of  this  chapter  to  distribute  items  containing  byprodurtmat^ 
titles  of  byprod^  material  that  do  not  require  device  evaluation  to  persons  exempt  from  the  licensing  requirements  of  Part  - 

30  of  this  chapter,  except  for  specific  licenses  authorizing  redistnbution  of  items  that  have  been  authorized  for  distribution  to 
persons  exempt  from  the  licensing  requirements  of  Part  30  of  this  chapter  

Surcharge  ..[ !...."."".".""."."! 

,    J.  Licenses  issued  pursuant  to  Subpart  B  of  Part  32  of  this  chapter  to  distribute  items  containing  byprodiidrrate^^ 

quire  sealed  source  and/or  device  review  to  persons  generally  licensed  under  Part  31  of  this  chapter,  except  specific  li- 
censes authonaing  redistnbution  of  items  that  have  been  authorized  for  distribution  to  persons  generally  licensed  under  Part 

31  of  this  chapter  

Surcharge  ..i. „ !.."!!!."".."."."!!!!!."!™!!!."!!!!!!™!!.I!."i!!™"    - 

K.  Licenses  issue^  pursuant  to  Subpart  B  of  Part  31  of  this  chapter  to  cfctiibute  items  aintaningbyprod^^^ 
titles  of  byproduct  material  that  do  not  require  sealed  source  and/or  device  review  to  persons  generally  licensed  under  Part 
31  of  this  chaper.  except  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to 

persons  genera  ly  licensed  under  Part  31  of  this  chapter 

Surcharge  1. "."!"!!""!!!!!!! 

L  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuam  to  Part  M  iid  33  of  thi^ 

research  and  *  svelopment  that  do  not  authorize  commercial  distribution „ 

Surcharge  '   ' ' 

M.  Other  licensesi  for  possession  and  use  of  byproduct  material  issued  pursuant  to  Part  30  of  ttiis  chapteriorrese^^ 
development  th^t  do  not  authorize  commercial  distritxition 
Surctiarge  ... 
N.  Licenses  that  Authorize  services  for  other  licensees,  except  (1)  licenses  that  authorize  only  csdibrafionandtor'te^^^^^ 
services  are  s;i)ject  to  the  fees  specified  in  fee  Category  3P,  and  (2)  licenses  that  authorize  waste  disposal  sen/ices  are 

subject  to  the  f^  specified  in  fee  Categories  4A.  4B,  4C,  and  4D  „ 

Surcharge  ...| _ !.""!"""."     ** 

O.  Licenses  for  p<issession  and  use  of  byproduct  material  issued  pursuant  to  Part  34'ofthVs  chapter  fwir^^ 
operations.  Thi?  category  also  includes  the  possession  and  use  of  source  material  for  shielding  authorized  pursuant  to  Part 

40  of  ttus  chapter  when  authorized  on  ttie  same  license 

Surcharge  ..1 "................ 

P.  All  other  speciffc  byproduct  material  licenses,  except  those  in  CategoilR  4A  through  90  "!!!! Z 

Surcharge  ...j ■""  "" 

4.  Waste  disposal  and  [processing:  " 

A.  Licenses  speciicalty  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material  from 
other  persons  fik  the  purpose  of  contingency  storage  or  commercial  land  disposal  by  the  licensee;  or  licenses  authorizing 
contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for  receipt  of  waste 

ns  for  incineration  or  other  treatment,  packaging  of  resulting  waste  and  reskjues,  and  transfer  of  packages 
to  another  pers<yi  authorized  to  receive  or  dispose  of  waste  material    ' 
Surcharge 

B.  Licenses  speci«cally  authonzing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuciearmaterii  from 
other  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  licensee  wi«  dispose  of  the  material  by  trans- 
fer to  another  person  authorized  to  receive  or  dispose  of  the  material 

Surcharge  ...l 

C.  Ucenses  specifcall 
material  from  ot^ 
dispose  of  the 

Surcharge  .. 

5.  Well  k)gging: 

A.  Licenses  for  pdssession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  material  for  well  tooaina 
wen  surveys,  and  tracer  studies  other  than  fieW  flooding  tracer  studies 

Surcharge    ...J 

B.  Licenses  for  po!  session  and  use  of  Isyproduct  material  fof  fteld  flooafMbacer  stud^ 

Surcharge 

6.  Nuclear  laundries: 


lly  authorizing  the  receipt  of  prepackaged  waste  byproduct  material,  source  rrater^l.  or  sjjeci^^ 
r  persons.  The  Icensee  will  dispose  of  the  material  by  transfer  to  another  person  authorized  to  receive  or 
terial 


Licenses  for  conmercial  collection  and  laundry  of  items  contaminated  with  byproduct  material,  source  material  or  soecial 


nuclear  material 


6,000 
170 

3.500 
170 


4,500 
170 


24.400 
170 


6,800 
170 


12.500 
170 


6,600 
170 


6,100 
170 

14,700 
1,670 

5,100 
1,670 


6,000 
1.670 


19,000 

170 

2,300 

170 


5130,200 
1,670 


16,400 
1,670 


7.500 
1.670 


12.700 

170 

15,400 

1,670 


15,600 
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Surcharge  „ „ 

7.  Human  use  of  byproduct,  source,  or  special  nude 

A.  Ucenses  issued  pursuant  to  Parts  30,  35,  40 
or  special  rudear  material  in  seated  sources 
and  use  of  source  material  for  shielding  when 

Surcharge  „ „ „ 

B.  Licenses  of  broad  scope  issued  to  medial  ir 
of  this  chapter  authorizing  research  arxl  dev< 
product  material,  source  material,  or  special  r 
egory  also  Includes  ttie  possession  and  use  01 

Surctiarge  

C.  Other  iicerwes  issued  pursuant  to  Paits  30, 
material,  and/or  special  nuclear  material  excei 
in  sealed  sources  contained  in  teletherapy  de 
for  shiekfing  wtien  authorized  on  the  same  lic< 

Surcharge „ „ 

8.  Civii  defense: 

A.  Ucenses  (or  possesskxi  and  use  of  byproduc 

ties „ .. . .j. , 

Surcharge  ..„ _ _ 

9.  Devk;e,  product,  or  seailed  source  safety  evaluatio 

A.  Registrations  issued  for  the  safety  evaluation 
cial  nuclear  material,  except  reactor  fuel  devk:< 

Surcfiarge  „ „ 

B.  Registrations  issued  for  ttie  safety  evaluation 
cial  nuclear  material  manufactured  in  accorda 
cept  reactor  fuel  devices 

Surcharge  

C.  Regi5tr£itions  issued  for  the  safely  evaluatior 
nuclear  material,  except  reactor  fuel,  for  comn 

Surctiarge  . _ 

0.  Registrations  issued  for  the  safety  evaluation 
nuclear  material,  manufactured  in  accordarx^e 
reactor  fuel  .._ _ 

Surcharge  « 

10.  Transportation  of  radioactive  materiafc 

A.  Certificates  of  Compliance  or  other  package  e 

Spent  Fuel.  High-Level  Waste,  and  plutoniui 
Other  Casks _. 

B.  Approvals  issued  of  10  CFR  Part  71  quality  a 

Users  arxl  Fabricators . 

Users  . 

Surcharge  _ 

11.  Standardized  spent  fuel  facilities  ._ _'_ 

12.  Speaal  Projects _ _ _. 

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliai 
B.  General  licenses  for  storage  of  spent  foel  unci 

Surcharge  _ 

14.  Byproduct,  source,  or  speciat  nuclear  material  t 
redamatkvi.  or  site  restoratkxi  activities  pursuant  ti 

15.  Import  and  Export  licenses 

16.  Reciprocity _„ _ 

1 7.  Master  materials  lk:enses  of  broad  scope  issued  1 

Surctiarge  „ i 

18.  Department  of  Energy: 

a.  Certifk:ates  of  Compliance 

b.  Uranium  Mill  Tailing  Radiation  Control  Act  (U^ 

Surctiarge „ 

^  Annual  fees  wiH  be  assessed  based  on  wliether  < 
and  use  of  radk)active  material.  Hov^ver.  ttie  annual 
provals  wtTO  either  filed  for  termination  of  ttieir  licens 
permanentty  ceased  Ircensed  activities  entire^  by  Se 
POL  during  the  fiscal  year  and  for  new  BcerKes  issui 
person  txilds  more  than  one  license,  ce.tificate,  regis 
tion,  or  approval  hekj  t>y  that  person.  For  licenses  th£ 
ties),  annual  fees  will  be  assessed  for  each  calegor 
sutiject  to  the  annual  fees  of  category  1.C  and  1.D  to 
2. A.  (2)  are  not  subject  to  the  armi^  fees  for  Categor 

2  Payment  of  ttw  prescribed  annual  fee  does  not  ai 
Renewal  applications  must  be  filed  in  accordance  witi 

3For  FYs  1995  through  1998.  fees  for  these  matei 
lished  in  the  Federal  Register  for  notk:^  and  commei 

*  A  Class  I  lK«nse  iTKnKtes  mill  Ikxnses  issued  foi 
censes  fin-situ  and  heap  leac^  Issued  for  the  extract 
license  includes  licenses  for  extraction  of  metals,  hea 

^Two  licenses  have  been  issued  by  NRC  for  land  c 
and  source  material,  ttie  Commission  will  consider  es 
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Surcharge  „ „ „ 

7.  Humari  use  of  byproduct,  source,  or  speda)  ruciear  rnatehai: 

A.  Licenses  issued  pursuant  to  Parts  30,  35.  40.  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  material, 
or  special  nudear  material  in  seated  sources  contained  in  teletherapy  devices.  This  category  also  irwfudes  the  possession 
and  use  of  source  material  for  shielding  wfien  auttiorized  on  the  same  license  _ „. 

Surcfiarge  „ „ „ „ _ _._ 1™!!.!!™!!!!.!!!!.!!^ 

B.  Licenses  of  broad  scope  issued  to  medical  institutions  or  two  or  more  physicians  pursuant  to  Parts  30.  33,  35,  40,  and  70 
of  this  chapter  authorizing  research  and  devetopment,  incJoding  human  use  of  t)yproduct  material  except  licenses  for  t)y- 
product  matenal.  source  material,  or  speca)  nudear  matenai  in  seated  sources  coroined  in  tetetherapy  devices.  This  cat- 
egory also  indudes  tfie  possession  and  use  of  source  material  for  shielding  when  authorized  on  the  same  license* 

Surcharge  

C.  Other  licenses  issued  pursuant  to  Parts  30.  35.  40.  and  70  of  Biis  chapter  tor  humj«  use  of  byproduct  material,  source 
material,  and/or  special  nudear  material  except  licenses  for  byprodud  material,  source  material,  or  special  nudear  materia 
in  sealed  sources  contained  in  telettierapy  devices.  This  category  also  irxJudes  ttie  possession  and  use  of  source  nuUerial 
for  shielding  wt>en  authorized  on  the  same  license  *  -, 

Surcharge  ; „ „ „ " .""'"""j 

8.  Civil  defense: 

A.  Licertses  for  possession  and  use  of  byprodud  material,  source  material,  or  spedal  nudear  materiaj  for  civil  defense  adivi- 

Surcharge  .'„ _ _ „. „ „ _.„ "Z...Z....Z.Z.. 

Device,  produd,  or  sealed  source  safety  evaluation: 

A.  Registrations  issued  for  tte  safety  evaluation  of  devices  or  products  containing  byprodud  n^terial,  source  materiat,  or  spe- 
cial nudear  material,  except  reactor  fuel  devices,  for  commercial  distribution 

Surctiarge  „ „ _ _ 

B.  Registrations  issued  for  the  safety  evaluation  of  devices  or  products  containing  t>yprodud  material,  source  matenal,  or  spe- 
cial nudear  materiat  manufactixed  in  accordance  with  the  unique  specifications  oL  and  for  use  by,  a  single  applicant,  ex- 
cept reactor  fuel  devices „_ 

Surctiarge  _ 

C.  Registrations  issued  for  the  safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  spedat 
nudear  nnatefial.  except  reactor  fuel,  tor  commercial  distribution „ 

Surdiarge  . _ _..„ 

0.  Registrations  issued  for  the  safety  evaluation  of  sealed  sources  containing  byprodud  materiat,  source  material,  or  special 
nudear  material,  manufactured  in  accordance  with  the  unique  specifications  o(.  and  tor  use  by.  a  stngte  applicant,  except 
reader  fuel _ „..„ „ „ 

Surcharge  « „ —..-—«—___«...„...__..._.._..„_...„..__ ..i,..,, 

10.  Transportation  of  radioactive  materiat: 

A.  Certifcates  of  Compliaoce  or  other  package  approvals  issued  for  design  of  casks,  packages,  and  shipping  containers. 

Spent  Fuel,  High-Level  Waste,  and  plutonlum  air  paclcages „ „ 

Other  Casks „ „ „ „ _ _ , 

B.  Approvals  issued  of  10  CFR  Part  71  quality  assurance  programs.. 

Users  and  Fabricators  ...___..»....«„„ _ _ „ __ .»..____..„__...__.„  .. 

Surcharge _ : „ _ _ „ 

1 1 .  Standardized  spent  fuel  tadlities  ._ _'_ __ . _ „„ 

1 2.  Spedal  Projects 

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliance 


B.  General  Ncemes  for  storage  of  spent  ftjel  under  10  CFR  72^10 
Surcharge 


14.  ByproAict.  source,  or  spedat  nudear  m^erial  licenses  and  other  approvals  autfxxizing  decommisstoning,  decontaminatton, 
reclamation,  or  site  restoratfon  activities  pursuant  to  10  CFR  Parts  30.  40,  70,  arxl  72 „ _; _ 

15.  Import  and  Export  Scenses „ 

16.  Reciprocity _„ „.._ _.._ Z 

17.  Master  materials  licenses  of  broad  scope  issued  to  Government  agerwes „ „ 

Surd^arge  „ [ _ „..„ „ „„ 

.18.  Department  of  Energy: 

a.  Certificates  of  Compliance  

b.  Uranium  Mill  Tailing  Radiation  Control  Ad  (UMTRCA)  activities 

Surctiarge  ...._. „ _ _ _.„...„...„_ 


1.670 


16,90C 
170 


30,900 
1.670 


5.900 
170 


2,100 
170 


9.600 
170 


4.900 
170 

2,100 
170 


1.000 
170 


«ht/A 
•I^A 

«4,700 

900 

170 

•»*A 

'N/A 

eN/A 

363,500 

170 

'N/A 
of^A 

430,500 
22,970 

'0923,000 

1,449,000 

170 


'  Annual  fees  wiH  be  assessed  based  on  •*iether  a  licensee  hekJ,  during  the  fiscal  year,  a  valid  license  with  the  NRC  authorizing  possession 
and  use  of  radioactive  matenal.  However,  the  annual  fee  is  waived  for  those  materials  licefsees  and  hoWers  of  certificafes,  registratk)n$,  and  ap- 
provals wtTO  either  filed  for  termination  of  their  licenses  or  approvals  or  filed  for  possession  only/storage  licenses  poor  to  October  1,  1993  arxl 
permanentty  ceased  licensed  activities  entireV  by  September  30,  1993.  Annual  lees  tor  licensees  who  filed  for  termination  of  a  license  or  tor  a 
POL  (Xjring  the  fiscal  year  and  for  new  Bcenses  issued  during  the  fiscai  year  will  be  prorated  in  accordance  with  the  provisions  of  §  171.17.  If  a 
person  holds  more  than  one  license,  certificate,  registration,  or  approva!,  ttie  annual  fee(s)  will  be  assessed  for  each  license,  certificate,  registra- 
tion, or  approval  heW  by  that  person.  For  Icenses  that  auttionze  more  than  one  activity  on  a  single  license  (e.g.,  human  use  and  irradiator  activi- 
ties), annual  fees  will  be  assessed  for  each  category  applicabte  to  the  icense.  Licensees  paying  annua*  fees  under  Category  1.A.(1).  are  not 
subijed  to  the  annual  fees  of  category  1  .C  and  1  .D  tor  sealed  sources  authorized  in  the  hcense  and  licer^ees  paying  anr>ual  lees  urxfer  Category 
2.A.{2)  are  not  subjed  to  (he  annual  fees  for  Category  2.A.(4). 

2  Payment  of  tt»  prescril)ed  annual  fee  does  not  automatically  renew  the  licens-j,  cerfifkate,  registration,  or  approval  for  wtwch  ttie  fee  is  paid. 
Renewal  applicattons  must  be  filed  in  accordance  with  the  requiremenfs  of  Parts  30,  40,  70,  71.  or  72  of  this  chapter. 

3For  FYs  1995  through  1998,  tees  tor  these  materials  licenses  will  be  caicuialed  and  assessed  in  accordance  ¥«th  §  171.13  wxl  w*  be  pub- 
lished in  the  Federal  Register  for  notice  and  comment 

*  A  Class  I  Hcense  includes  mjB  hcenses  issued  for  the  extraction  of  uranium  from  uranium  ore.  A  Class  II  bcense  includes  solutfon  mining  li- 
censes fm-situ  arxt  heap  teach)  issued  for  the  extradion  of  uramum  from  uranium  ores  irx:ludkig  research  and  devetopment  licenses.  An  "other" 
license  indudes  licenses  for  extraction  of  metals,  heavy  metals,  and  rare  eeilhs. 

^Two  licenses  have  been  issued  by  NRC  tor  land  disposal  of  special  nuclear  materiaL  Once  NRC  issues  a  LLW  deposal  license  for  byprodud 
and  source  material,  the  Commission  will  conskfer  estatjfishing  an  annual  fee  fcr  this  type  of  bcense. 
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B  Standardized  spant  fuel  facilities.  Part  71  and  72  Certftcates  of  Compliance,  and  special  reviews,  such  as  toptcal  reports,  are  not  assessed 
an  annual  fee  because  tf>e  genenc  costs  of  regulating  tfiese  activities  are  pnmarity  attributable  to  the  users  of  ttie  designs,  certificates,  and  topi- 
cal reports. 

^Licensees  in  this  category  are  not  assessed  an  annual  fee  because  they  are  charged  an  annual  fee  in  other  categories  while  they  are  li- 
censed to  operate. 

■1^  annual  tee  is  Charged  because  It  is  not  practical  to  adminisfer  due  to  the  relatively  short  life  or  temporary  nature  of  the  license 

9  Separate  annual  fees  will  not  be  assessed  for  pacemaker  licenses  issued  to  medical  institutions  who  also  hold  nuclear  medicine  licenses 
urxler  Categories  7B  or  7C. 

'OThis  includes  Cartificates  of  Compliance  issued  to  DOE  that  are  not  under  the  Nuclear  Waste  Fund. 

"  hto  annual  fee  h«s  been  established  because  there  are  currently  no  licensees  in  this  particular  fee  category. 


(e)  A  surcharge  is  added  for  each 
category  for  which  a  base  annual  fee  is 
required.  The  surcparge  consists  of  the 
following: 

(1)  To  recover  costs  relating  to  LLW 
disposal  generic  activities,  an  additional 
charge  of  $55,600  )ias  been  added  to  fee 
Categories  1j\.(1).|1.A.(2)  and  2.A.(1); 
an  additional  charge  of  Si. 500  has  been 
added  to  fee  Categbries  I.B.,  I.D..  2.C, 
3.A.,  3.B.,  3.C.,  3.11,  3.M.,  3.N..  4.A.. 
4.B.,  4.C..  5.B..  6.AL,  and  7.B.;  and  an 
additional  charge  4f  $22,800  has  been 
added  to  fee  Category  17. 

(2)  To  recoup  those  costs  not 
recovered  from  smell  entities,  an 
additional  charge  of  $170  has  been 
added  to  each  fee  Category,  except 
Categories  I.E.  lO.A..  11.,  12..  13.A.,  14., 
15.,  and  16..  since  ihere  is  no  annual  fee 
for  these  categories.  Licensees  who 
qualify  as  small  en^ties  under  the 
provisions  of  §  17ll.l6(c)  and  who 
submit  a  complete^  NRC  Form  526  are 
not  subject  to  the  3^170  additional 
charge. 

11.  Section  171.^7  is  revised  to  read 
as  follows: 

§171.17    Proration. 

Annual  fees  will 
licensees  as  follow^ 

(a)  Reactors.  The 
reactors  (power  or 


be  prorated  for  NRC 


annual  fee  for 
bonpower)  that  are 
subject  to  fees  undi  ir  this  part  and  are 
granted  a  hcense  to  operate  on  or  after 
October  1  of  a  FY  i|  prorated  on  the 
basis  of  the  numbei-  of  days  remaining 
in  the  FY.  Thereafter,  the  full  fee  is  due 
and  payable  each  subsequent  FY. 
Licensees  who  havfe  requested 
amendment  to  withdraw  operating 
authority  permanently  during  the  FY 
will  be  prorated  baied  on  the  number  of 
days  during  the  FY]  the  license  was  in 
effect  before  the  poksession  only  license 
was  issued  or  the  license  was 
terminated.  1 

(b)  Materials  licenses  (including  fuel 
cycle  licenses).  Th^  annual  fee  for  a 
materials  Ucense  ttiat  is  subject  to  fees 
under  this  part  and  issued  on  or  after 
October  1  of  the  FY]  is  prorated  on  the 
basis  of  when  the  NRC  issues  the  new 
license.  New  Hcenaes  issued  during  the 
period  October  1  th(rough  March  31  of 
the  FY  will  be  assessed  one-half  the 
annual  fee  for  that  FY.  New  Hcenses 
issued  on  or  after  April  1  of  the  FY  will 


not  be  assessed  an  annual  fee  for  that 
FY.  Thereafter,  the  full  fee  is  due  and 
payable  each  subsequent  FY.  The 
annual  fee  will  be  prorated  for  licenses 
for  which  a  termination  request  or  a 
request  for  a  POL  has  been  received  on 
or  after  October  1  of  a  FY  on  the  basis 
of  when  the  application  for  termination 
or  POL  is  received  by  the  NRC  provided 
the  licensee  i>ermanently  ceased 
Ucensed  activities  diuring  the  specified 
period.  Licenses  for  which  applications 
for  termination  or  POL  are  filed  during 
the  period  October  1  through  March  31 
of  the  FY  are  assessed  one-half  the 
annual  fee  for  the  applicable 
category(ies)  for  that  FY.  Licenses  for 
which  applications  for  termination  or 
POL  are  filed  on  or  after  April  1  of  the 
FY  are  assessed  the  full  annual  fee  for 
that  FY. 

12.  In  section  171.19.  paragraphs  (b) 
and  (c)  are  revised  to  read  as  follows: 

$171.19    Payment 


(b)  For  FY  1994  through  FY  1998,  the 
Commission  will  adjust  the  fourth 
quarterly  bill  for  operating  power 
reactors  and  certain  materials  licensees 
to  recover  the  full  amount  of  the  revised 
annual  fee.  If  the  amounts  collected  in 
the  first  three  quarters  exceed  the 
amount  of  the  revised  aimual  fee,  the 
overpayment  will  be  refunded.  AJl  other 
licensees,  or  holders  of  a  certificate. 
registration,  or  approval  of  a  QA 
program  will  be  sent  a  bill  for  the  full 
amoimt  of  the  annual  fee  upon 
publication  of  the  final  rule.  Payment  is 
due  on  the  effective  date  of  the  final  rule 
and  interest  accrues  from  the  effective 
date  of  the  final  rule.  However,  interest 
will  be  waived  if  payment  is  received 
within  30  days  from  the  effective  date 
of  the  final  rule. 

(c)  For  FYs  1994  through  1998.  annual 
fees  in  the  amount  of  $100,000  or  more 
and  described  in  the  Federal  Register 
notice  pursuant  to  §  171.13,  must  be 
paid  in  quarterly  installments  of  25 
percent  as  billed  by  the  NRC.  The 
quarters  begin  on  October  1,  January  1, 
April  1,  and  July  1  of  each  fiscal  year. 
Annual  fees  of  less  than  $100,000  must 
be  paid  once  a  year  as  billed  by  the 
NRC. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  July,  1994. 


For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor. 
Executive  Director  for  Operations. 

Appendix  A  to  This  Final  Rule —   . 
Regulatory  Flexibility  Analysis  for  the 
Amendments  to  10  CFR  Fart  170 
(License  Fees)  and  10  CFR  Fait  171  ' 
(Annual  Fees) 

L  Background. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  establishes  as  a 
principle  of  regulatory  practice  that 
agencies  endeavor  to  fit  regulatory  and 
informational  requirements,  consistent 
with  applicable  statutes,  to  a  scale 
commensurate  with  the  businesses, 
organizations,  and  government 
jurisdictions  to  which  they  apply.  To 
achieve  this  principle,  the  Act  requires 
that  agencies  consider  the  impact  of 
their  actions  on  small  entities.  If  the 
agency  cannot  certify  that  a  rule  will  not 
significantly  impact  a  substantial 
number  of  small  entities,  then  a 
regulatory  flexibility  analysis  is  required 
to  examine  the  impacts  on  small  entities 
and  the  alternatives  to  minimize  these 
impacts. 

To  assist  in  considering  these  impacts 
under  the  Regulatory  Flexibility  Act,  the 
NRC  adopted  size  standards  for 
determining  which  NRC  licensees 
qualify  as  small  entities  (50  FR  50241; 
December  9, 1985).  These  size  standards 
were  clarified  November  6, 1991  (56  FR 
56672).  The  NRC  size  standards  are  as 
follows: 

(1)  A  small  business  is  a  business 
with  aimual  receipts  of  $3.5  million  or 
less  except  private  practice  physicians 
for  which  the  standard  is  annual 
receipts  of  $1  million  or  less. 

(2)  A  small  organization  is  a  not-for- " 
profit  organization  which  is 
independently  owned  and  operated  and 
has  annual  receipts  of  $3.5  million  or 
less. 

(3)  Small  governmental  jurisdictions 
are  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts  with  a    ' 
population  of  less  than  50,000. 

(4)  A  small  educational  institution  is 
one  that  is  (i)  supported  by  a  qualifying 
small  governmental  jurisdiction,  or  (ii) 
one  that  is  not  state  or  publicly 
supported  and  has  500  employees  or 
less. 
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Public  Law  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990   > 
(OBRA-90),  requires  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  authority,  less  appropriations 
from  the  Nuclear  Waste  Fund,  for  Fiscal 
Years  (FY)  1991  through  1995  by 
assessing  license  and  annual  fees. 
OBRA-90  was  amended  in  1993  to 
extend  the  100  percent  recovery 
requirement  for  NRC  through  1998.  For 
FY  1991,  the  ampimt  collected  was  ' 
approximately  $445  million;  for  FY 
1992.  approximately  $492.5  miUion;  for 
FY  1993  about  $518.9  million  and  the 
amount  to  be  collected  in  FY  1994  is 
approximately  $513  million. 

To  comply  with  OBRA-90,Jhe 
Commission  amended  its  fee  regulations 
in  10  CFR  Parts  170  and  171  in  FY  1991 
(56  FR  31472;  July  10, 1991)  in  FY  1992. 
(57  FR  32691;  July  23, 1992)  and  in  FY 
1993  (58  FR  38666;  July  20, 1993)  based 
on  a  careful  evaluation  of  over  1,000 
comments.  These  final  rules  established 
the  methodology  used  by  NRC  in 
identifying  and  determining  the  fees 
assessed  and  collected  in  FY  1991,  FY 
1992.  and  FY  1993.  The  NRC  has  used 
the  same  methodology  established  in 
the  FY  1991,  FY  1992,  and  FY  1993 
rulemakings  to  establish  the  fees  to  be 
assessed  for  FY  1994  with  the  following 
exceptions:  (1)  the  Commission  has 
reinstated  the  annual  fee  exemption  for 
nonprofit  educational  institutions;  and 
(2)  in  this  final  rule,  tiie  NRC  has 
directly  assigned  additional  effort  to  the 
reactor  and  materials  programs  for  the 
Office  of  Investigations,  the  Office  of 
Enforcement,  the  Advisory  Committee 
on  Reactor  Safeguards,  and  the  Advisory 
Committee  on  Nuclear  Waste.  The 
methodology  for  assessing  low-level 
waste  (LLW)  costs  was  changed  in  FT 
1993  based  on  the  U.S.  Court  of  Appeals 
decision  dated  March  16, 1993  (988 
F.2d  146.  (D.C.  Cir.  1993)).  The  FY  1993 
LLW  allocation  method  has  been 
continued  in  the  FY  1994  final  rule. 

n.  Impact  on  small  entities. 

The  comments  received  on  the 
proposed  FY  1991.  FY  1992,  FY  1993 
and  FY  1994  fee  rule  revisions  and  the 
small  entity  certifications  received  in 
response  to  the  final  FY  1991,  FY  1992. 
and  FY  1993  fee  rules  indicate  that  NRC 
licensees  qualifying  as  small  entities 
under  the  NRC's  size  standards  are 
primarily  those  licensed  under  the    | 
NRC's  materials  program.  Therefore, 
this  analysis  will  focus  on  the  economic 
impact  of  the  annual  fees  on  materials 
licensees. 

The  Commission's  fee  regulations 
result  in  substantial  fees  being  charged 
to  those  individuals,  organizations,  and 
companies  that  are  licensed  under  the 
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Public  Law  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990   . 
(OBRA-90).  requires  tkat  the  NRC 
recover  approximately  100  percent  of  its 
budget  authority,  less  appropriations 
from  the  Nuclear  Waste  Fund,  for  Fiscal 
Years  (FY)  1991  through  1995  by 
assessing  license  and  annual  fees. 
OBRA-90  was  amended  in  1993  to 
extend  the  100  percent  recovery 
requirement  for  NRC  through  1998.  For 
FY  1991,  the  amount  collected  was 
approximately  $445  million;  for  FY 
1992,  approximately  $492.5  million;  for 
FY  1993  about  $518.9  milhon  and  the 
amount  to  be  collected  in  FY  1994  is 
approximately  $513  million. 

To  comply  with  OBRA-90,jhe 
Commission  amended  its  fee  regulations 
in  10  CFR  Farts  170  and  171  in  FY  1991 
(56  FR  31472;  July  10. 1991)  in  FY  1992, 
(57  FR  32691;  July  23, 1992)  and  in  FY 
1993  (58  FR  38666;  July  20, 1993)  based 
on  a  careful  evaluation  of  over  1,000 
comments.  These  final  rules  established 
the  methodology  used  by  NRC  in 
identifying  and  determining  the  fees 
assessed  and  collected  in  FY  1991,  FY 
1992,  and  FY  1993.  The  NRC  has  used 
the  same  methodology  established  in 
the  FY  1991,  FY  1992,  and  FY  1993 
rulemakings  to  establish  the  fees  to  be 
assessed  for  FY  1994  with  the  following 
exceptions:  (1)  the  Commission  has 
reinstated  the  annual  fee  exemption  for 
nonprofit  educational  institutions;  and 
(2)  in  this  final  rule,  the  NRC  has 
directly  assigned  additional  effort  to  the 
reactor  and  materials  programs  for  the 
Office  of  Investigations,  the  Office  of 
Enforcement,  the  Advisory  Committee 
on  Reactor  Safeguards,  and  the  Advisory 
Committee  on  Nuclear  Waste.  The 
methodology  for  assessing  low-level 
waste  (LLW)  costs  was  changed  in  FY 
1993  based  on  the  U.S.  Court  of  Appeals 
decision  dated  March  16, 1993  (988 
F.2d  146.  p.C.  Cir.  1993)).  The  FY  1993 
LLW  allocation  method  has  been 
continued  in  the  FY  1994  final  rule. 

II.  Impact  on  small  entities. 

The  comments  received  on  the 
proposed  FY  1991.  FY  1992,  FY  1993 
and  FY  1994  fee  rule  revisions  and  the 
small  entity  certifications  received  in 
response  to  the  final  FY  1991,  FY  1992, 
and  FY  1993  fee  rules  indicate  that  NRC 
licensees  qualifying  as  small  entities 
under  the  NRC's  size  standards  are 
primarily  those  licensed  imder  the 
NRC's  materials  program.  Therefore, 
this  analysis  will  focus  on  the  economic 
impact  of  the  annual  fees  on  materials 
licensees. 

The  Commission's  fee  regulations 
result  in  substantial  fees  being  charged 
to  those  individuals,  organizations,  and 
companies  that  are  licensed  under  the 


NRC  materials  program.  Of  these 
materials  licensees,  the  NRC  estimates 
that  about  18  percent  (approximately 
1,300  licensees)  qualify  as  small 
entities.  This  estimate  is  based  on  the 
number  of  small  entity  certifications 
filed  in  response  to  the  FY  1991 ,  FY 
1992,  and  FY  1993  fee  rules.  In  FY  1993. 
the  NRC  conducted  a  survey  of  its 
materials  licensees.  The  results  of  this 
survey  indicated  that  about  25  percent 
of  these  licensees  could  qualify  as  small 
entities  under  the  current  NRC  size 
standards. 

The  commenters  on  the  FY  1991,  FY    . 
1992,  FY  1993.  and  FY  1994  proposed 
fee  rules  indicated  the  following  results 
if  the  proposed  annual  fees  were  not 
modified: 

— Large  firms  would  gain  an  unfair 
competitive  advantage  over  small 
entities.  One  commenter  noted  that  a 
small  well-logging  company  (a  "Mom 
and  Pop"  type  of  operation)  would 
find  it  difficult  to  absorb  the  annual 
fee,  while  a  large  corporation  would 
find  it  easier.  Another  commenter 
noted  that  the  fee  increase  could  be 
more  easily  absorbed  by  a  high- 
volume  nuclear  medicine  clinic.  A 
gauge  licensee  noted  that,  in  the  very 
competitive  soils  testing  market,  the 
annual  fees  would  put  it  at  an  extreme 
disadvantage  with  its  much  larger 
competitors  because  the  proposed  fees 
would  be  the  same  for  a  two-person 
licensee  as  for  a  large  firm  with 
thousands  of  employees. 
— Some  firms  would  be  forced  to  cancel 
their  licenses.  One  commenter.  with 
receipts  of  less  than  $500,000  per 
year,  stated  that  the  proposed  rule 
.    would,  in  effect,  force  it  to  relinquish 
its  soil  density  gauge  and  license, 
thereby  reducing  its  abifity  to  do  its 
work  effectively.  Another  commenter 
noted  that  the  rule  would  force  the 
company  and  many  other  small 
.    businesses  to  get  rid  of  the  materials 
license  altogether.  Commenters  stated 
that  the  proposed  rule  would  result  in 
about  10  {>ercent  of  the  well-logging 
licensees  terminating  their  licenses 
immediately  and  approximately  25 
percent  terminating  their  licenses 
before  the  next  annual  assessment. 
— Some  companies  would  go  out  of 
business.  One  commenter  noted  that 
the  proposal  would  put  it,  and  several 
other  small  companies,  out  of 
business  or.  at  the  very  least,  make  it 
hard  to  survive. 
— Some  companies  would  have  budget 
problems.  Many  medical  licensees 
commented  that,  in  these  times  of 
slashed  reimbursements,  the  proposed 
increase  of  the  existing  fees  and  the 
introduction  of  additional  fees  would 


significantly  affect  their  budgets. 
Another  noted  that,  in  view  of  the 
cuts  by  Medicare  and  other  third 
party  carriers,  the  fees  would  produce 
a  hardship  and  some  facilities  would 
experience  a  great  deal  of  difficulty  in 
meeting  this  additional  burden. 
Over  the  past  three  years, 
approximately  2,600  license,  approval, 
and  registration  terminations  have  been 
requested.  Although  some  of  these 
terminations  were  requested  because  the 
license  was  no  longer  needed  or  licenses 
or  registrations  could  be  combined, 
indications  are  that  other  termination 
requests  were  due  to  the  economic 
y  mpact  of  the  fees. 

The  NRC  continues  to  receive  written 
and  oral  comments  from  small  materials 
licensees.  These  comments  indicate  that 
the  $3.5  miUion  threshold  for  small 
entities  is  not  representative  of  small 
businesses  with  gross  receipts  in  the 
thousands  of  dollars.  These  commenters 
believe  that  the  $1,800  maximum 
annual  fee  represents  a  relatively  high 
percentage  of  gross  aimual  receipts  for 
these  "Mom  and  Pop"  type  businesses. 
Therefore,  even  the  reduced  annual  fee 
could  have  a  significant  impact  on  the 
abiUty  of  these  types  of  businesses  to 
continue  to  operate. 

To  alleviate  the  continuing  significant 
impact  of  the  armual  fees  on  a 
substantial  number  of  small  entities,  the 
NRC  considered  alternatives,  in 
accordance  with  the  RFA.  These 
alternatives  were  evaluated  in  the  FY 
1991  rule  (56  FR  31472;  July  10. 1991). 
in  the  FY  1992  rule  (57  FR  32691;  July 
23. 1992).  and  in  the  FY  1993  rule  (58 
FR  38666;  July  20. 1993).  The 
alternatives  considered  by  the  NRC  can 
be  summarized  as  follows. 
— Base  fees  on  some  measure  of  the 
amount  of  radioactivity  possessed  by 
the  licensee  (e.g.,  number  of  sources). 
— Base  fees  on  the  fi-equency  of  use  of 
the  licensed  radioactive  material  (e.g.. 
volume  of  patients). 
— Base  fees  on  the  NRC  size  standards 
for  small  entities. 
The  NRC  has  reexamined  the  FY 
1991.  FY  1992.  and  FY  1993  evaluation 
of  these  alternatives.  Based  on  that 
reexamination,  the  NRC  continues  to 
support  the  previous  conclusion.  That 
is,  the  NRC  continues  to  believe  that 
estabUshment  of  a  maximimi  fee  for 
small  entities  is  the  most  appropriate 
option  to  reduce  the  impact  on  small 
entities. 

The  NRC  established,  and  is 
continuing  for  FY  1994.  a  maximum 
annual  fee  for  small  entities.  The  RFA 
and  its  implementing  guidance  do  not 
provide  specific  guidelines  on  what 
constitutes  a  significant  economic 
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impact  on  a  small  entity.  Therefore,  the 
NRC  has  no  benchiiark  to  assist  it  in 
determining  the  amount  or  the  percent 
of  gross  receipts  Lha(  should  be  charged 
to  a  small  entity.  Fct  FY  1994,  the  NRC 
will  rely  on  the  analysis  previously 
completed  that  established  a  maximum 
annual  fee  for  a  small  entity  by 
comparing  NRC  lice|nse  and  inspection 
fees  under  10  CFR  Part  170  with 
Agreement  State  feeb  for  those  fee 
categories  that  are  eicpected  to  contain  a 
substantial  number  of  small  entities. 
Because  these  fees  have  been  charged  to 
small  entities,  the  N^C  continues  to 
believe  that  these  fees,  or  any 
adjustments  to  thesQ  fees  during  the  past, 
year,  do  not  have  a  significant  impact  on* 
them.  In  issuing  this  final  rule  for  FY 
1 994 ,  the  NRC  concludes  that  the 
materials  license  and  inspection  fees  do 
not  have  a  significant  impact  on  a 
substantial  number  ^f  small  entities  and 
that  the  maximum  a|mual  small  entity 
fee  of  $1,800  be  maintained  to  alleviate 
the  impact  of  the  fees  on  small  entities. 
By  maintaining  the  maximum  annual 
fee  for  small  entities  at  $1,800.  the 
axmual  fee  for  many  small  entities  will 
be  reduced  while  at  the  same  time 
materials  licensees.  Including  small 
entities,  pay  for  most  of  the  FY  1994 
costs  ($33.3  million  of  the  total  $38.6 
million)  attributable  to  them.  Therefore, 
the  NRC  is  continuing,  for  FY  1994.  the 
maximum  annual  fe#  (base  annual  fee 
plus  surcharge)  for  certain  small  entities 
at  $1,800  for  each  fee  category  covered 
by  each  license  issued  to  a  small  entity. 
Note  that  the  costs  not  recovered  from 
small  entities  are  allocated  to  other 
materials  licensees  and  to  operating 
power  reactors. 

While  reducing  the  impact  on  many 
small  entities,  the  Cqmmlssicm  agrees 
that  the  current  maximum  annual  fee  of 
Si, 800  for  small  entities,  when  added  to 
the  Part  1 70  license  and  inspection  fees, 
may  continue  to  hav^  a  significant 
impact  on  materials  licensees  with 
annual  gross  receipts  in  the  thousands 
of  dollars.  Therefore,  as  in  FY  1992  and 
FY  1993,  the  NRC  wijll  continue  the 
lower-tier  small  entit^  annual  fee  of 
$400  for  small  entiti^  with  relatively 
low  gross  annual  receipts  for  FY  1994. 
This  lower-tier  small  entity  fee  was 
estabhshed  in  the  fin^l  rule  pubUshed 
in  the  Federal  Register  on  April  17. 
1992  (57  FR  13625).  | 

In  establishing  the  annual  fee  for 
lower  tier  small  entitles,  the  NRC 
continues  to  retain  a  balance  between 
the  objectives  of  the  ItFA  and  OBRA-90. 
This  balance  can  be  measured  by  (1)  the 
amount  of  costs  attributable  to  small 
entities  that  is  transferred  to  larger 
entities  (the  small  en  ity  subsidy):  (2) 
the  total  annual  fee  si  nail  entities  pay. 


relative  to  this  subsidy:  and  (3)  how 
much  the  annual  fee  is  for  a  lower  tier 
small  entity.  Nuclear  gauge  users  were 
used  to  measure  the  reduction  in  fees 
because  they  represent  about  40  percent 
of  the  materials  licensees  and  most 
likely  would  include  a  larger  percentage 
of  lower  Uer  small  entities  than  would 
other  classes  of  materials  licensees.  The 
Commission  is  continuing  an  annual  fee 
of  $400  for  the  lower  tier  small  entities 
to  ensiue  that  the  lower  tier  small 
entities  receive  a  reduction  (75  percent 
for  small  gauge  users)  substcintial 
enough  to  mitigate  any  severe  impact. 
Although  other  reduced  fees  would 
result  in  lower  subsidies,  the 
Commission  believes  that  the  amoimt  of 
the  associated  annual  fees,  when  added 
to  the  license  and  inspection  fees, 
would  still  be  considerable  for  small 
businesses  and  organizations  with  gross 
receipts  of  less  than  $250,000  or  for 
governmental  entities  in  jurisdictions 
with  a  population  of  less  than  20,000. 

m.  Summary 

The  NRC  has  determined  the  annual 
fee  significantly  Impacts  a  substantial 
number  of  small  entities.  A  maximum 
fee  for  small  entities  strikes  a  balance 
between  the  requirement  to  collect  100 
percent  of  the  NRC  budget  and  the 
requirement  to  consider  means  of 
reducing  the  impact  of  the  proposed  fee 
on  small  entities.  On  the  basis  of  its 
regulatory  flexibility  analyses,  the  NRC 
concludes  that  a  maximum  annual  fee  of 
$1,800  for  small  entities  and  a  lower  tier 
small  entity  annual  fee  of  $400  for  small 
businesses  and  non-profit  organizations 
with  gross  annual  receipts  of  less  than 
$250,000,  and  small  governmental 
entitles  with  a  population  of  less  than 
20,000,  will  reduce  the  impact  on  small 
entities.  At  the  same  time,  these  reduced 
annual  fees  are  consistent  with  the 
objectives  of  OBRA-90.  Thus,  the 
revised  fees  for  small  entities  maintain 
a  balance  between  the  objectives  of 
OBRA-90  and  the  RFA.  The  NRC  has 
used  the  methodology  and  procedures 
developed  for  the  FY  1991,  the  FY  1992, 
and  the  FY  1993  fee  rules  in  this  final 
rule  establishing  the  FY  1994  fees. 
Therefore,  the  analysis  and  conclusions 
established  in  the  FY  1991.  the  FY  1992, 
and  the  FY  1993  rules  remain  valid  for 
this  final  rule  for  FY  1994. 
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DEPARTMENT  OF  TRAMSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-ANE-07;  Amendment  39- 
8972;  AD  94-1 5-01] 

Airworthiness  Directives;  General 
Electric  Aircraft  Engines  CT7  Series 
Turtx>prop  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Aircraft 
Engines  (GE)  CT7  series  turboprop 
engines.  This  action  requires  a  one-time 
ultrasonic  inspection  of  a  suspect 
population  of  propeller  shafts  for 
metallurgical  defects,  and  if  necessary, 
replacement  with  a  serviceable  part. 
This  amendment  is  prompted  by  a 
report  of  an  inflight  propeller  separation 
due  to  a  metallui^cal  defect.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the 
propeller  shaft,  which  can  result  in 
separation  of  the  propeller  from  the 
propeller  shaft  and  possible  damage  to 
the  aircraft. 
DATES:  Effective  August  4, 1994. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rejgister  as  of  August  4, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  19, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-07, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  firom  General 
Electric  Aircraft  Engines,  10(X)  Western 
Avenue,  Lynn,  MA  01910.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington. 
MA;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW., 
suite  700,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Kerman,  Aerospace  Engineer, 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7130, 
fax  (617)  238-7199. 


SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  determined  that  certain  propeller 
shafts  on  General  Electric  Aircraft 
Engines  (GE)  CT7  series  turboprop 
engines  may  have  a  metallurgical  defect 
that  could  cause  separation  of  the 
propeller  irom  the  propeller  shaft.  The 
FAA's  investigation  has  revealed  this 
population  of  propeller  shafts  may 
contain  a  metallurgical  defect  known  as 
a  pipe  inclusion,  which  developed 
during  manufacture  of  the  shaft.  This 
defect  typically  forms  during  the 
process  of  melting  the  ingot  used  to 
form  the  shaft  and  positions  itself  at 
either  end  of  the  ingot.  During  this 
phase  of  the  manufacturing  process 
cropping  both  ends  of  the  ingot 
normally  ensures  complete  removal  of 
such  defects.  The  FAA  has  determined, 
however,  that  for  five  heat  lots  of 
material,  pipe  inclusions  may  not  have 
been  completely  removed  firom  the 
material  used  to  form  the  propeller 
shaft.  The  FAA  has  determined  that 
suspect  material  was  used  to 
manufacture  approximately  326 
propeller  shafts. 

The  FAA  received  a  report  of  a 
propeller  separating  fi-om  a  SAAB- 
SCANIA  SF340  series  aircraft  inflight 
following  severe  vibration.  The  FAA's 
investigation  revealed  that  the  propeller 
shaft  separated  due  to  a  pipe  inclusion 
defect  positioned  in  a  high  stress 
location  of  the  propeller  shaft.  That 
defect  initiated  a  crack  which  ' 

propagated  to  failure.  This  condition,  if 
not  corrected,  could  result  in  failure  of 
the  propeller  shaft,  which  can  result  in 
separation  of  the  propeller  fi-om  the 
propeller  shaft  and  possible  damage  to 
the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  (CT7-TP 
Series)  Service  Bulletin  (SB)  No.  A72- 
350,  Revision  3,  dated  June  9. 1994,  that 
describes  procedures  for  a  one-time 
ultrasonic  inspection  of  the  propeller 
shaft  flange  outer  diameter  (OD)  fillet 
radius  and  inner  diameter  (ID)  bore  for 
detection  of  subsurface  defects.  In 
addition.  Table  3  of  this  SB  lists  by- 
propeller  gearbox  serial  number  (S/N)  a 
certain  population  of  suspect  propeller 
shafts  to  be  identified  by  internal 
markings  during  a  one-time  borescope 
inspection.  Those  propeller  shafts  with 
markings  identified  as  suspect  in  [ 

accordance  with  this  SB  must  be  I 

ultrasonically  inspected  prior  to  further 
flight. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  GE  GT7  series 
turboprop  engines  of  the  same  type 
design,  this  airworthiness  directive  (AD) 
is  being  issued  to  prevent  separation  of 
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SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  determined  that  certain  propeller 
shafts  on  General  Electric  Aircraft 
Engines  (GE)  CT7  series  turboprop 
engines  may  have  a  metallurgical  defect 
that  could  cause  separation  of  the 
propeller  from  the  propeller  shaft.  The 
FAA's  investigation  has  revealed  this 
population  of  propeller  shafts  may 
contain  a  metallurgical  defect  known  as 
a  pipe  inclusion,  which  developed 
during  manufacture  of  the  shaft.  This 
defect  typically  forms  during  the 
process  of  melting  the  ingot  used  to 
form  the  shaft  and  positions  itself  at 
either  end  of  the  ingot.  During  this 
phase  of  the  manufacturing  process 
cropping  both  ends  of  the  ingot 
normally  ensures  complete  removal  of 
such  defects.  The  FAA  has  determined, 
however,  that  for  five  heat  lots  of 
material,  pipe  inclusions  may  not  have 
been  completely  removed  from  the 
material  used  to  form  the  propeller 
shaft.  The  FAA  has  determined  that 
suspect  material  was  used  to 
manufacture  approximately  326 
propeller  shafts. 

Tne  FAA  received  a  report  of  a 
propeller  separating  from  a  SAAB- 
SCANIA  SF340  series  aircraft  inflight 
following  severe  vibration.  The  FAA's 
investigation  revealed  that  the  propeller 
shaft  separated  due  to  a  pipe  inclusion 
defect  positioned  in  a  high  stress 
location  of  the  propeller  shaft.  That 
defect  initiated  a  crack  which 
propagated  to  failure.  This  condition,  if 
not  corrected,  could  result  in  failure  of 
the  propeller  shaft,  which  can  result  in 
separation  of  the  propeller  from  the 
propeller  shaft  and  possible  damage  to 
the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  (CT7-TP 
Series)  Service  Bulletin  (SB)  No.  A72- 
350,  Revision  3,  dated  June  9. 1994,  that 
describes  procedures  for  a  one-time 
ultrasonic  inspection  of  the  propeller 
shaft  flange  outer  diameter  (OD)  fillet 
radius  and  inner  diameter  (ID)  bore  for 
detection  of  subsurface  defects.  In 
addition.  Table  3  of  this  SB  lists  by 
propeller  gearbox  serial  number  (S/N)  a 
certain  population  of  suspect  propeller 
shafts  to  be  identified  by  internal 
markingsduring  a  one-time  borescope 
inspection.  Those  propeller  shafts  with 
markings  identified  as  suspect  in 
accordance  with  this  SB  must  be 
ultrasonicaliy  inspected  prior  to  further 
flight. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  GE  GT7  series       ""       J 
turboprop  engines  of  the  same  type 
design,  this  airworthiness  directive  (AD) 
is  being  issued  to  prevent  separation  of 
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the  propeller  from  the  propeller  shaft, 
which  could  result  in  damage  to  the 
aircraft.  This  AD  requires  a  one-time 
ultrasonic  inspection  of  the  propeller 
shaft  flange  OD  fillet  radius  and  ID  bore 
on  a  suspect  population  of  propeller 
shafts  for  subsurface  metallurgical 
defects,  and  if  necessary,  replacement 
with  a  serviceable  part.  This  inspection 
must  be  performed  at  the  next  shop  visit 
after  the  effective  date  of  this  AD,  or 
prior  to  October  31, 1994,  whichever 
occurs  first.  The  FAA  has  determined 
that  the  compliance  end-date  of  October 
31, 1994,  will  be  necessary  to  ensure 
timely  inspection  of  all  propeller  shafts 
and  thus  minimize  the  potential  for 
additional  propeller  shaft  failures.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
a^uments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-07."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-1 5-01     General  Electric  Aircraft 

Engines:  Amendment  39-8972  Docket 
94-ANE-07. 

Applicability:  General  Electric  Aircraft 
Engines  (GE)  Models  CT7-5A2.  -5A3.  -7A. 
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-7A1.  -9B.  -9B1,  -982,  -9C.  -9D  turboprop 
engines,  with  propeller  gearlxjxeg  listed  by 
serial  number  in  GE  (CT7-TP  Series)  Service 
Bulletin  (SB)  No.  A73-350,  Revision  3,  dated 
June  9, 1994.  These  engines  are  installed  on 
but  not  limited  to  Coastrucciones 
Aeronauticas,  SA  (CASA)  Q4-235  series  and 
SAAB-SCANIA  SF340  series  aircraft. 

Compliance:  Requi^  as  indicated,  unless 
accomplished  previoi^sly. 

To  prevent  failure  <Jf  the  propeller  shaft, 
which  can  result  in  separation  of  the 
propeller  from  the  propeller  shaft  and 
possible  damage  to  thfc  aircraft,  accomplish 
the  following:  I 

(a)  Perform  a  one-ti^ne  ultrasonic 
inspection  of  the  pro{ieller  shaft  flange  outer 
(Hameter  (OD)  fillet  r^ius  and  inner 
diameter  (ID)  bore  forjsubsurface 
metallurgical  defects,  land  replace,  if 
necessary,  with  a  serviceable  part,  at  the  next 
shop  visit  after  the  effective  date  of  this  AD, 
or  prior  to  October  31j  1994,  whichever 
occurs  first.  Perform  tj>e  ultrasonic 
Inspection,  and  replsi^ement,  if  necessary,  in 
accordance  with  GE  (CT7-TP  Series)  SB  No. 


A72-350,  Revision  3.  dirted  June  9, 1994,  on 
propeller  shafts  listed  by  propeller  geartxjx 
serial  number  (S/N)  in  Taole  2  of  that  SB. 

(b)  Perform  a  one-time  borescope 
inspection  to  identify  all  maiidngs  on  the 
propeller  shaft  at  the  next  shop  visit  after  the 
effective  date  of  this  AD,  or  prior  to  October 
31, 1994,  whichever  occurs  ftrst.  Perform  the 
borescope  inspection  in  accordance  with  GE 
(CT7-TP  Series)  SB  Na  A72-350,  Revision  3, 
dated  June  9, 1994,  on  propeller  shafts  listed 
by  propeller  gearbox  S/N  in  Table  3  of  that 
SB.  and  before  further  flight,  proceed  as 
follows: 

(1)  For  those  propeller  shafts  that  are 
determined  to  be  suspect,  perform  a  one-time 
ultrasonic  inspection,  and  replace,  if 
necessary  with  serviceable  parts,  in 
accordance  with  the  Accomplishment 
Instructions  of  GE  (CT7-TP  Series)  SB  No. 
A72-350,  Revision  3,  dated  June  9. 1994. 

(2)  For  those  propeller  shafts  that  are 
determined  not  to  be  suspect,  no  further 
action  is  required. 

(c)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  the  induction  of  the  engine  into 


the  shop  for  maintenance,  or  separation  «f 
the  propeller  for  maintenance. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §  §  21.197  and  21 .199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspiections,  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
the  following  service  document: 


GE  (CT7-TP  Series)  5  8  No.  A72-350 


Document  No. 


Total  pages:  40. 

This  incorporatio  i  by  reference  was 
approved  by  the  Dipector  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  pit  51.  Copies  may 
be  obtained  from  General  Electric 
Aircrafl  Engines,  1000  Western  Avenue, 
Lynn,  MA  01910.  Copies  may  be 
inspected  at  the  FAA,  New  England 
Region,  Office  of  th«  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park.  Burlington,  MA;  or  at  the  Office  of 


Pages 


1-40 


Revision 


Date 


June  9, 1994. 


the  Federal  Register 


800  North  Capitol 


Massachusetts,  on 


Street  N\V.,  suite  70),  Washington,  DC. 

(g)  This  amendme  rat  becomes  effective 
on  August  4. 1994 

Issued  in  Burlington 
July  8. 1994. 

Michael  H.  Borfitz, 

Acting  Manager,  Engin  ?  and  Propeller 
Directorate,  Aircraft  Q  rtification  Service. 
(PR  Doc.  94-17328  Fil|d  7-19-94;  8:45  am) 

BU.UNG  COOE  4S10-13-P 


14  CFR  Part  39 

[Docket  No.  »-N»A-2l6-AD;  Amendment 
39-8973;  AO  94-15-Ofl 

Airworthiness  Directives;  McDonneli 
Douglas  Model  MD-il  1  Series 
Airplanes 

AGENCY:  Federal  Aviition 
Administration,  DO' 
AcnON:  Final  rule. 


SUMMARY:  This  amendment  suj)ersedes 
an  existing  airworth  ness  directive  (AD), 


applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  currently  requires  inspections  to 
verify  the  installation  of  shear  pins, 
shear  pin  retainers,  and  shear  pin 
retainer  attaching  parts  in  the  aft  end  of 
the  center  pylon  thrust  link,  and  repair, 
if  necessary.  That  AD  was  prompted  by 
a  report  that  both  shear  pins  that  attach 
the  aft  end  of  the  center  engine  pylon 
thrust  link  to  the  tail  pylon  were 
missing.  This  amendment  adds 
inspections  to  verify  that  the  shear  pin 
retainer  attaching  parts  are  tightened 
within  specified  limits;  and  adds  a 
terminating  modification  for  those 
inspections.  This  amendment  also 
expands  the  applicability  of  the  rule  to 
include  additional  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  structural  damage 
to  the  engine  mount  structure,  which 
could  lead  to  loss  of  airplane 
components. 
DATES:  Effective  August  19, 1994. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  A54-31,  Revision  1,  dated  June 
3, 1993,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  19, 1994. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  A54-31,  dated  September  17, 
1992,  as  listed  in  the  regulations,  was 
previously  approved  by  the  Director  of 
the  Federal  Register  of  November  2, 
1992  (57  FR  47991.  October  21, 1992). 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach.  CA  90801- 
1771.  Attention:  Business  Unit  Manager, 
Technical  Administrative  Support, 
Dept.  L51,  M.C.  2-98.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Rejgister,  800  North  Capitol  Street,  N\V., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch,  ANM-121L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  C:ertification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5324;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  92-23-03, 
amendment  39-8403  (57  FR  47991, 
October  21, 1992).  which  is  applicable 
to  certain  McDonnell  Douglas  Model 
MD-11  series  airplanes,  was  published 
in  the  Federal  Register  on  March  17, 
1994  (59  FR  12558).  The  action 
proposed  to  continue  to  require 
repetitive  vistial  inspections  to  verify       I 
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the  installation  of  the  shear  pins,  the 
shear-pin  retainers,  and  the  shear  pin 
retainer  attaching  parts  in  the  aft  end  of 
the  center  engine  (No.  2)  pylon  thrust 
link.  It  also  proposed  (1)  to  add 
repetitive  inspections  to  verify  that  the 
shear  pin  retainer  attaching  parts  are 
tightened  within  specified  limits;  (2)  to 
delete  the  previously  provided 
"optional  terminating  action"  (which 
consists  of  a  one-time  verification  for 
tightness  of  the  nuts  of  the  four  shear 
pin  retainer  attaching  bolts);  and  (3)  to 
require  eventual  replacement  of  the 
existing  retainer  and  attaching  parts 
with  a  new  retainer  and  attaching  parts, 
as  terminating  action  for  the  currently 
required  repetitive  visual  inspections 
and  the  proposed  repetitive  verifications 
of  tightness. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commentersupports  the 
proposal. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  member 
operator,  and  the  manufacturer  request 
that  the  proposed  AD  be  revised  to 
indicate  that  the  60-day  repetitive 
inspection  specified  in  paragraph  (a) 
and  (b)  be  required  only  until  either  the 
initial  verification  for  tightness  (of  the 
shear  pin  retainer  attaching  parts),  the 
terminating  action,  or  an  FAA-approved 
repair  is  accomplished.  These 
commenters  state  that  the  FAA  already 
has  approved  repairs  applicable  to 
paragraphs  (a)  and  (b)  of  the  proposal, 
which  have  consisted  of  the  installation 
of  new  parts.  New  parts  obviously  will    ,'. 
be  tightened  upon  installation; 
therefore,  reinspection  of  the  tightness 
of  these  parts  within  60  days  appears  to 
be  unwarranted.  The  commenters 
request  that  the  repetitive  interval  for 
the  inspection  for  installation  of  parts  be 
revised  to  18  months  in  order  to  be 
consistent  with  the  recommendations  of 
Phase  2  of  the  original  issue  of 
McDonnell  Douglas  Alert  Service 
Bulletin  A54-71. 

The  FAA  concurs  in  part  with  the 
commenter's  request.  Uj>on  further 
consideration  of  the  procedures 
specified  in  the  referenced  ser\'ice 
bulletin,  the  FAA  concurs  that  a  60-day 
repetitive  inspection  interval  is  not 
necessary  in  certain  situations, 
explained  as  follows: 

Paragraphs  (a)(1)  and  (b)(l){i)  of  the 
final  rule  apply  to  situations  where  the 
shear  pins,  shear  pin  retainers,  and 
shear  pin  retainer  attaching  parts  have 
been  inspected  and  found  to  be 
installed.  The  FAA  finds  that 
inspections  to  verify  the  installation  of 
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the  installation  of  the  shear  pins,  the 
shear-pin  retainers,  and  the  shear  pin 
retainer  attaching  parts  in  the  aft  end  of 
the  center  engine  (No.  2)  pylon  thrust 
link.  It  also  proposed  (1)  to  add 
repetitive  inspections  to  verify  that  the 
shear  pin  retainer  attaching  parts  are 
tightened  within  specified  limits;  (2)  to 
delete  the  previously  provided 
"optional  terminating  action"  (which 
consists  of  a  one-time  verification  for 
tightness  of  the  nuts  of  the  four  shear 
pin  retainer  attaching  bolts);  and  (3)  to 
require  eventual  replacement  of  the 
existing  retainer  and  attaching  parts 
with  a  new  retainer  and  attaching  parts, 
as  terminating  action  for  the  currently 
required  repetitive  visual  inspections 
and  the  proposed  repetitive  verifications 
of  tightness. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter'supports  the 
proposal. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  member 
operator,  and  the  manufacturer  request 
that  the  proposed  AD  be  revised  to 
indicate  that  the  60-day  repetitive 
inspection  specified  in  paragraph  (a) 
and  (b)  be  required  only  until  either  the 
initial  verification  for  tightness  (of  the 
shear  pin  retainer  attaching  parts),  the 
terminating  action,  or  an  FAA-approved 
repair  is  accomplished.  These 
commenters  state  that  the  FAA  already 
has  approved  repairs  applicable  to 
paragraphs  (a)  and  (b)  of  the  proposal, 
which  have  consisted  of  the  installation 
of  new  parts.  New  parts  obviously  will    7 
be  tightened  upon  installation; 
therefore,  reinspection  of  the  tightness 
of  these  parts  within  60  days  appears  to 
be  unwarranted.  The  commenters 
request  that  the  repetitive  interval  for 
the  inspection  for  installation  of  parts  be 
revised  to  18  months  in  order  to  be 
consistent  with  the  recommendations  of 
Phase  2  of  the  original  issue  of 
McDonnell  Douglas  Alert  Service  j 

Bulletin  A54-71.  I 

The  FAA  concurs  in  part  with  the 
commenter's  request.  Upwu  further 
consideration  of  the  procedures  I 

specified  in  the  referenced  ser\'ice 
bulletin,  the  FAA  concurs  that  a  60-day 
repetitive  inspection  interval  is  not 
necessary  in  certain  situations, 
explained  as  follows: 

Paragraphs  (a)(1)  and  (b)(l)(i)  of  the 
final  rule  apply  to  situations  where  the 
shear  pins,  shear  pin  retainers,  and 
shear  pin  retainer  attaching  parts  have 
been  inspected  and  found  to  be 
installed.  The  FAA  finds  that 
inspections  to  verify  the  installation  of 


these  parts  must  be  repeated  every  60 
days,  so  long  as  there  is  no  other  action 
accomplished  that  will  ensure  the 
tightness  of  the  attaching  parts.  These 
inspections  for  installation  may  be 
terminated,  however,  when  the  initial 
verification  for  tightness  of  the  shear  pin 
retainer  attaching  parts  is  accomplished 
in  18  months  in  accordance  with 
paragraph  (c)  of  the  rule;  or  when  the 
terminating  modification  described  in 
paragraph  (d)  is  installed,  if  earlier  than 
18  months. 

The  FAA  has  revised  paragraphs  (a)(2) 
and  (b)(l)(ii)  of  the  final  rule,  which 
apply  to  situations  where  any  shear  pin 
is  missing  or  has  migrated,  and  any 
shear  pin  retainer  or  shear  pin  retainer 
attaching  part  is  missing.  In  such  cases, 
an  FAA-approved  repair  is  required  to 
be  installed;  the  FAA  has  determined 
that  these  approved  repairs  will  be  such 
that  no  further  inspections  for 
installation  of  parts  will  be  necessary 
once  the  approved  repair  is  installed. 
The  FAA  has  revised  these  paragraphs 
of  the  final  rule  to  reflect  this 
determination. 

Additionally,  the  FAA  has  added  new 
paragraphs  (a)(3)  and  (b)(l)(iii),  which 
specify  that,  in  situations  where  the 
shear  pin  retainers  or  shear  pin  retainer 
attaching  parts  are  missing  or  loose,  and 
the  shear  pin  has  not  migrated, 
operators  may  accomplish  a  repair  in 
accordance  with  procedures  specified  as 
"Condition  II"  in  McDonnell  Douglas 
Alert  Service  Bulletin  A54-31,  Revision 
1,  dated  June  3. 1993.  Subsequent  to  this 
repair,  no  further  inspections  for 
installation  of  parts  are  required.  These 
paragraphs  have  been  added  in  order  to 
provide  operators  with  an  additional 
repair  procedure  that  may  be  used  in 
lieu  of  obtaining  prior  FAA-approval  of 
repairs  (which  was  the  only  option 
provided  for  in  the  proposal). 

These  same  commenters  contend  that 
the  15-day  compliance  time  for  the 
initial  inspection  required  by  proposed 
paragraph  (b)  is  not  warranted  for 
certain  airplanes.  The  commenters  point 
out  that  a  tightness  check  was 
accomplished  on  airplanes  in  Groups  V 
and  VI  (as  specified  in  the  referenced 
McDonnell  Douglas  service  bulletin) 
prior  to  delivery;  therefore,  an  initial 
inspection  for  installation  of  the  subject 
parts  should  not  be  required  for  these 
airplanes.  The  commenters  request  that, 
for  these  airplanes,  only  a  "re- 
verification"  for  tightness  be  required 
within  18  months.  Additionally,  the 
commenters  point  out  that  an  initial 
visual  inspection  for  installation  of  parts 
was  accomplished  on  airplanes  in 
Group  in  and  IV  prior  to  delivery; 
therefore,  the  compliance  time  for  initial 
inspection  for  installation  of  parts 


required  by  this  proposed  rule  should 
be  extended.  The  commenters  suggest 
extending  the  initial  compliance  time  to 
60  days,  since  this  is  the  compliance 
time  recommended  by  the  manufacturer 
in  the  referenced  service  bulletin. 

The  FAA  concurs  in  part  with  the 
commenter's  requests.  The  FAA 
acknowledges  that  it  is  appropriate  to     - 
revise  paragraph  (b)  of  the  final  rule  to 
differentiate  between  the  requirements 
of  the  various  groups  of  airplanes 
specified  in  the  referenced  service 
bulletin: 

As  for  airplanes  in  Groups  III  and  IV. 
the  FAA  does  not  concur  with  the 
commenter's  request  to  extend  the 
initial  compliance  time  for  the 
inspection  for  installation  of  parts  on 
these  airplanes.  While  these  airplanes 
may  have  been  inspected  prior  to 
delivery,  and  while  the  manufacturer's 
revised  service  bulletin  recommends  a 
repetitive  inspection  interval  of  60  days, 
the  FAA  points  out  that  the  inspection 
procedures  described  in  that  service 
bulletin  have  not  been  mandated 
previously.  Since  the  revised  service 
bulletin  was  released  o\'er  a  year  ago. 
there  is  no  way  to  guarantee  that 
affected  airplanes  have  been  repetitively 
inspected  prior  to  the  issuance  of  this 
final  rule.  In  light  of  this,  the  FAA 
considers  a  compliance  time  of  15  days 
necessary  in  order  to  ensure  that  the 
accomplishment  of  what  may  be  the 
first  repetitive  inspection  for  some 
airplanes  is  carried  out  in  a  timely 
manner.  However,  the  FAA  has  revised 
the  compliance  terms  of  paragraph  Cb)(l) 
to  provide  a  "grace  period"  for  operators 
of  airplanes  that  may  have  been  visually 
(re-)inspected  recently.  The  final  rule 
now  reflects  a  compliance  time  for  the 
initial  visual  inspection  as  "within  15 
days  after  the  effective  date  of  the  AD. 
or  prior  to  the  accumulation  of  60  days 
since  the  last  visual  inspection, 
whichever  occurs  later." 

As  for  airplanes  in  Groups  V  and  VI, 
the  FAA  concurs  that  these  airplanes 
need  not  be  subject  to  the  initial 
inspection  for  installation  of  parts  as 
required  by  paragraph  (b),  as  long  as 
repetitive  verifications  for  tightness  are 
conducted.  Therefore,  the  FAA  has 
revised  paragraph  (b)  by  adding  a  new 
paragraph  (b)(2J,  which  addresses  these 
airplanes  and  allows  them  the  option  of 
either  repetitively  inspecting  for 
installation  of  parts  (as  originally 
proposed),  or  conducting  a  verification 
for  tightness  within  18  months  after  the 
last  verification  was  performed.  If 
operators  of  these  airplanes  elect  to 
perform  the  verification  for  tightness,  it 
must  be  repeated  every  18  months  until 
the  terminating  modification  is 
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accomplished  iii  accordance  with 
paragraph  (d)  of  the  rule. 

These  same  cqmmenters  request  that 
proposed  paragraph  (c)  be  revised  to 
indicate  that  acoomplishment  of  the 
verification  for  tightness  of  the  shear  pin 
retainer  attaching  parts  terminates  the 
requirement  for  the  repetitive  visual 
inspections  for  ihstallation  of  these 
same  parts  required  by  paragraph  (a) 
and  (b).  The  FAA  conciirs  and  has 
revised  paragraph  (c)  of  the  final  rule 
acc<5rdingly.        j 

These  comme^ters  also  request  that 
proposed  paragraph  (d)  be  revised  to 
extend  the  compliance  time  for 
accomphshmentlof  the  terminating 
modification  fro^  the  proposed  3  years 
to  5  years.  The  cqmmenters  consider 
this  modificatiod  to  be  only  an 
"improvement  change,"  and  operators 
should  be  allowed  to  install  it  during  a 
convenient  and  i  egularly  scheduled 
maintenance  period  in  order  to  avoid 
special  scheduliiig  of  airplanes  £uid 
additional  associated  costs.  The  FAA 
does  not  concur,  ffn  developing  the 
compliance  time'for  the  terminating 
action,  the  FAA  considered  not  only  the 
safety  imphcations.  but  the 
manufacturer's  recommendations,  the 
availability  of  required  modification 
parts,  and  the  practical  aspects  of  an 
orderly  modification  of  the  fleet.  In 
consideration  of  all  of  these  items,  the 
FAA  determined  that  3  years  is  an 
appropriate  inter  ,fal  that  will  coincide 
with  regularly  scheduled  maintenance 
periods  ("C"  checks)  for  the  majority  of 
the  affected  open  tors.  However,  under 
the  provisions  of  paragraph  (f)  of  the 
final  rule,  the  FA  \  may  approve 
requests  for  adjustments  to  the 
compliance  time  f  data  are  submitted  to 
substantiate  that  i  uch  an  adjustment 
would  provide  ar  acceptable  level  of 
safety- 
After  careful  re  /iew  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  h  is  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 

e  economic  burden 
r  increase  the  scope 


neither  increase  t 
on  any  operator 
of  the  AD. 

There  are  appr 
MD-11  series 


mately  94  Model 
lanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  42  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 
Accomplishment  of  the  required 
inspections  for  initallation  of  parts  will 
lake  approximately  4  work  hours  per 
airplane,  at  an  average  labor  rate  of  S55 
per  work  hour.  Baped  on  these  figures, 
the  total  cost  impact  of  these 
requirements  of  this  AD  on  U.S. 


operators  is  estimated  to  be  $9,240,  or 
$220  per  airplane,  per  inspection. 
Accomplishment  of  the  required 
verification  for  tightness  of  the  shear  pin 
retainer  attaching  parts  will  take 
approximately  6  work  hours  per 
airplane,  at  an  average  labor  rate  of  $55 
per  work  hour.  Based  on  these  figures, 
the  total  cost  impact  of  these 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $13,860,  or 
$330  per  airplane,  per  verification. 
Accomplishment  of  the  required 
terminating  modification  will  take 
approximately  6  work  hoxirs  per 
airplane,  at  an  average  labor  rate  of  $55 
per  work  hour.  Required  parts  will  be 
provided  by  the  manufacturer  at  no  cost 
to  operators.  Based  on  these  figures,  the 
total  cost  impact  of  these  requirements 
of  this  AD  on  U.S.  operators  is  estimated 
to  be  $13,860,  or  $330  per  airplane. 

The  total  cost  impact  figures 
discussed  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  v£irious 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepeued  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fix)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety.  Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13       [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8403  (57  FR 
47991,  October  21, 1992).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-8973,  to  read  as  follows: 

94-15-02  McDonnell  Douglas:  Amendment 
39-8973.  Docket  93-NM-216-AD. 
Supersedes  AD  92-23-03.  Amendment 
3*-a403. 

Applicability:  Model  MD-11  series 
airplanes;  as  listed  in  McDonnell  Douglas 
MD-11  Alert  Service  Bulletin  A54-31,  dated 
September  17, 1992,  and  McDonnell  Douglas 
MD-11  Alert  Service  Bulletin  A54-31, 
Revision  1,  dated  June  3, 1993;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  damage  to  the  engine 
mount  structure,  which  could  lead  to  loss  of 
airplane  components,  accomplish  the 
following: 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  MD-11  Alert  Service  Bulletin  A54- 
31,  dated  September  17. 1992:  Within  15 
days  after  November  5. 1992  (the  effective 
date  of  AD  92-23-03.  amendment  39-8403), 
unless  previously  accomplished  within  the 
last  30  days,  perform  a  visual  inspection  of 
the  thrust  link  of  the  center  engine  forward 
mount  to  verify  installation  of  the  shear  pins, 
the  shear  pin  retainers,  and  the  shear  pin 
retainer  attaching  parts  in  accordance  with 
McDonnell  Douglas  MD-11  Alert  Service 
Bulletin  A54-31,  dated  September  17, 1992, 
or  Revision  1,  dated  June  3, 1993. 

(1)  If  shear  pins,  shear  pin  retainers,  and 
shear  pin  retainer  attaching  parts  are 
installed,  repeat  the  visual  inspection 
thereafter  at  intervals  not, to  exceed  60  days 
until  accomplishment  of  paragraph  (c)  or  (d) 
of  this  AD. 

(2)  If  any  shear  pin  retainer  or  shear  pin 
retainer  attaching  part  is  missing  or  loose, 
and  if  any  shear  pin  has  migrated,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO),  . 
FAA,  Transport  Airplane  Directorate. 

(3)  If  any  shear  pin  retainer  or  shear  pin 
retainer  attaching  part  is  missing  or  loose, 
and  if  no  shear  pin  has  migrated,  prior  to 
further  flight,  repair  in  acordance  with 
"Condition  11"  of  McDonnell  Douglas  MD-11 
Alert  Service  Bulletin  A54-31,  Revision  1. 
dated  June  3, 1994. 

(b)  For  airplanes  listed  in  McDonnell 
Douglas  MD-11  Alert  Service  Bulletin  A54- 
31.  Revision  1.  dated  June  3. 1993.  and  not 
subject  to  the  requirements  of  paragraph  (a) 
of  this  AD,  accomplish  the  following: 

(1)  For  airplanes  specified  as  Groups  III 
and  IV  in  that  service  bulletin:  Within  15  - 
days  after  the  effective  date  of  this  AD  or 
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prior  to  the  accumulation  of  60  days  since 
the  last  visual  inspection  performed  before 
the  effective  date  of  this  AD  in  accordance 
McDonnell  Douglas  MD-11  Alert  Service 
Bulletin  A54-31,  Revision  1,  dated  June  3, 
1993,  or  equivalent,  whichever  occurs  later, 
perform  a  visual  inspection  of  the  thrust  link 
of  the  center  engine  forward  mount  to  verify 
installation  of  the  shear  pins,  the  shear  pin 
retainers,  and  the  shear  pin  retainer  attaching 
parts  in  accordance  with  McDonnell  Douglas 
MD-11  Alert  Service  Bulletin  A54-31, 
Revision  1,  dated  June  3, 1993. 

(i)  If  shear  pins,  shear  pin  retainers,  and    / 
shear  pin  retainer  attaching  parts  are 
installed,  repeat  the  visual  inspection 
thereafter  at  intervals  not  to  exceed  60  days 
until  accomplishment  of  paragraph  (c)  or  (d) 
of  this  AD. 

(ii)  If  any  shear  pin  retainer  or  shear  pin 
retainer  attaching  part  is  loose  or  missing, 
and  if  any  shear  pin  has  migrated,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

(iii)  If  any  shear  pin  retainer  or  shear  pin 
retainer  attaching  part  is  loose  or  missing, 
and  if  no  shear  pin  has  migrated,  prior  to 
further  flight,  repair  in  accordance  with 
"Condition  II"  of  McDonnell  Douglas  MD-11 
Alert  Service  Bulletin  A54-31,  Revision  1, 
dated  June  3. 1993. 

(2)  For  airplanes  specified  as  Groups  V  and 
VI  in  that  service  bulletin:  Accomplish  the 
procedures  specified  in  either  paragraph 
(b)(2)(i)  or  (b)(2)(ii)  of  this  AD: 

(i)  Accomplish  the  visual  inspection(s)  and 
necessary  follow-on  procedures  specified  in 
paragraph  (b)(1)  of  this  AD.  or 

(ii)  Prior  to  the  accumulation  of  18  months 
since  the  last  verification  for  tighmess  of  the 
shear  pin  retainer  parts  was  accomplished,  or 
within  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  verify  that 
the  tightness  of  the  shear  pin  retainer  parts  . 
is  within  the  limits  specified  in  accordance 
with  McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A54-31,  Revision  1,  dated 
June  3, 1993.  Repeat  the  verification  for 
tightness  thereafter  at  intervals  not  to  exceed 
18  months  until  the  accomplishment  of 
paragraph  (d)  of  this  AD. 

(c)  For  all  airplanes,  except  those  subject 
to  paragraph  (b)(2)(ii)  of  this  AD:  Within  18 
months  after  the  effective  dale  of  this  AD, 
verify  that  the  tighmess  of  the  shear  pin 
retainer  attaching  parts  is  within  the  limits 
specified  in  accordance  with  McDonnell 
Douglas  MD-11  Alert  Service  Bulletin  A54- 
31,  Revision  1,  dated  June  3, 1993.  Repeat 
this  verification  thereafter  at  intervals  not  to 
exceed  18  months  until  accomplishment  of 
paragraph  (d)  of  this  AD.  Accomplishment  of 
the  verification  for  tightness  required  by  this 
paragraph  constitutes  terminating  action  for 
the  repetitive  inspections  for  installation  of 
parts  required  by  paragraphs  (a)  and  (b)  of 
this  AD. 

(d)  For  all  airplanes:  Within  3  years  after 
the  effective  date  of  this  AD,  replace  the 
existing  retainer  and  bolts  with  safety  wire 
with  a  new  retainer  and  new  bolts  with  safety 
wire  in  accordance  with  McDonnell  Douglas 
MD-11  Alert  Service  Bulletin  A54-31, 
Revision  1,  dated  June  3, 1993. 
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prior  to  the  accumulation  of  60  days  since 
the  last  visual  insf)ection  performed  before 
the  effective  date  of  this  AD  in  accordance 
McDonnell  Douglas  MD-11  Alert  Service 
Bulletin  A54-31,  Revision  1,  dated  June  3, 
1993,  or  equivalent,  whichever  occurs  later, 
perform  a  visual  inspection  of  the  thrust  link 
of  the  center  engine  forward  mount  to  verify 
installation  of  the  shear  pins,  the  shear  pin 
retainers,  and  the  shear  pin  retainer  attaching 
parts  in  accordance  with  McDonnell  Douglas 
MD-11  Alert  Service  Bulletin  A54-31, 
Revision  1,  dated  June  3, 1993.  , 

(i)  If  shear  pins,  shear  pin  retainers,  and 
shear  pin  retainer  attaching  parts  are 
installed,  repeat  the  visual  inspection 
thereafter  at  intervals  not  to  exceed  60  days 
until  accomplishment  of  paragraph  (c)  or  (d) 
of  this  AD. 

(ii)  If  any  shear  pin  retainer  or  shear  pin 
retainer  attaching  part  is  loose  or  missing, 
and  if  any  shear  pin  has  migrated,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACX)), 
FAA,  Transport  Airplane  Directorate. 

(iii)  If  any  shear  pin  retainer  or  shear  pin 
retainer  attaching  part  is  loose  or  missing, 
and  if  no  shear  pin  has  migrated,  prior  to 
further  flight,  repair  in  accordance  with 
"Condition  II"  of  McDonnell  Douglas  MD-11 
Alert  Service  Bulletin  A54-31,  Revision  1, 
dated  June  3, 1993. 

(2)  For  airplanes  specified  as  Groups  V  and 
VI  in  that  service  bulletin:  Accomplish  the 
procedures  specified  in  either  paragraph 
(b)(2)(i)or(b)(2)(ii)ofthisAD: 

(i)  Accomplish  the  visual  inspection(s)  and 
necessary  follow-on  procedures  specified  in 
paragraph  (b)(1)  of  this  AD,  or 

(ii)  Prior  to  the  accumulation  of  18  months 
since  the  last  verification  for  tightness  of  the 
shear  pin  retainer  parts  was  accomplished,  or 
within  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  verify  that 
the  tightness  of  the  shear  pin  retainer  parts 
is  within  the  limits  specified  in  accordance 
with  McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A54-31.  Revision  1,  dated 
June  3, 1993.  Repeat  the  verification  for 
tightness  thereafter  at  intervals  not  to  exceed 
18  months  until  the  accomplishment  of 
paragraph  (d)  of  this  AD. 

(c)  For  all  airplanes,  except  those  subject 
to  paragraph  (b){2){ii)  of  this  AD:  Within  18 
months  after  the  effective  date  of  this  AD, 
verify  that  the  tightness  of  the  shear  pin 
retainer  attaching  parts  is  within  the  limits 
specified  in  accordance  with  McDonnell 
Douglas  MD-11  Alert  Service  Bulletin  A54- 
31,  Revision  1,  dated  June  3, 1993.  Repeat 
this  verification  thereafter  at  intervals  not  to 
exceed  18  months  until  accomplishment  of 
paragraph  (d)  of  this  AD.  Accomplishment  of 
the  verification  for  tightness  required  by  this 
paragraph  constitutes  terminating  action  for 
the  repetitive  inspections  for  installation  of 
parts  required  by  paragraphs  (a)  and  (b)  of 
this  AD. 

(d)  For  all  airplanes:  Within  3  years  after 
the  effective  date  of  this  AD,  replace  the 
existing  retainer  and  bolts  with  safety  wire 
with  a  new  retainer  and  new  bolts  wdth  safety 
wire  in  accordance  with  McDonnell  Douglas 
MD-11  Alert  Service  Bulletin  A54-31, 
Revision  1,  dated  June  3, 1993. 


T\ccomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
repetitive  actions  required  by  paragraphs  (a), 
(b)  and  (c)  of  this  AD. 

(e)  Within  15  days  after  detecting  any 
discrepancy  during  any  insp)ection  or 
verification  action  required  by  this  AD, 
submit  a  report  of  the  inspection  results  to 
the  Manager,  Los  Angeles  AGO,  FAA, 
Transport  Airplane  Directorate,  3229  Bast 
Spring  Street,  Long  Beach,  California  90806- 
2425;  fiax  (310)  988-5210.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  0MB  Control  Number  2120-0056. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A54-31,  dated  September 

1 7 , 1 992 ;  and  McDonnell  Douglas  MI>-1 1 
Alert  Service  Bulletin  A54-31.  Revision  1. 
dated  June  3, 1993.  The  incorporation  by 
reference  of  the  former  service  bulletin  was 
approved  previously  by  the  Director  of  the 
Federal  Register,  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51 ,  as  of  November  2, 
1992  (57  FR  47991.  October  21, 1992).  The 
incorporation  by  reference  of  the  latter 
service  bulletin  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance  with  5 
U.S.Q  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  fiom  McDonnell  Douglas 
Corporation,  P.O.  Box  1771,  Long  Beach,  CA 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative  Support, 
Dept.  L51,  M.C  2-98.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane     ^ 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring  Street, 
Long  Beach,  California;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(h)  This  amendment  becomes  eftective  on 
August  19, 1994. 

Issued  in  Renton,  Washington,  on  July  11, 
1994. 

Darrell  M.  Pedersoo, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-17196  Filed  7-19-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 
[Docket  No.  78G-0027] 

Secondary  Direct  Food  Additives 
Permitted  in  Food  for  Human 
Consumption;  Cellulose  Triacetate 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
food  additive  regulations  to  provide  for 
the  safe  use  of  cellulose  triacetate  as  an 
immobilizing  agent  for  lactase  for  use  in 
reducing  the  lactose  content  of  milk. 
This  action  is  in  response  to  a  petition 
filed  by  Vitenco,  Inc. 
DATES:  Effective  July  20, 1994;  written 
objections  and  requests  for  a  hearing  by 
August  19, 1994. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Owen  Fields,  Center  for  Food  Safety  and 
Applied  Nutrition  (HF'S-207),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-254-9528. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  17. 1978  (43  FR  11266),  FDA 
announced  that  a  generally  recognized 
as  safe  (GRAS)  afHrmation  petition 
(GRASP  7G0088)  had  been  filed  by 
Vitenco,  Inc.,  594  Marett  Rd.,  Lexington, 
MA  02173,  requesting  that  lactase  from 
Kluyveromyces  {Saccharomyces)  lactis 
entrapped  in  cellulose  triacetate  fibers 
be  affirmed  as  GRAS  for  use  in  reducing 
the  lactose  content  of  milk.  Subsequent 
to  the  filing  of  this  petition,  FDA 
affirmed,  in  res{>onse  to  a  separate 
petition  (GRASP  6GO077),  that  lactase 
enzyme  bom  K.  lactis  is  GRAS  for  this 
use  (21  CFR  184.1388)  (49  FR  47384  at 
47387,  December  4. 1984).  Therefore, 
this  document  deals  only  with  the  use 
of  cellulose  triacetate  as  an 
immobilizing  agent  and  with  any 
potential  contaminants  that  might  be 
introduced  into  food  from  this  use. 

Although  the  information  submitted 
in  GRASP  7G0088  allows  the  agency  to 
conclude  that  the  use  of  cellulose 
triacetate  as  an  immobilizing  agent  is 
safe,  the  petition  did  not  establish  that 
the  critical  data  are  generally  available 
as  required  by  21  CFR  170.30(b). 
Consequently,  the  agency  has  evaluated 
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those  portions  of  the  petition  that  relate 
to  cellulose  triacetate  as  a  food  additive 
(rather  than  as  a  GRAS  affirmation) 
petition  and  is  issuing  this  decision  in 
accordance  with  2i  CFR  170.38(c)(1). 

I.  Detennination  of  Safety 

Under  section  4(J9(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)).  the  so- 
called  "general  saf#ty  clause,"  a  food 
additive  cannot  be  listed  for  a  particular 
use  unless  a  fair  evaluation  of  the 
evidence  establishes  that  the  additive  is 
safe  for  that  use.  FPA's  food  additive 
regulations  (21  CFR  170.3(i))  define  safe 
as  "a  reasonable  cehainty  in  the  minds 
of  competent  scientists  that  the 
substance  is  not  harmful  under  the 
intended  conditionjs  of  use." 

The  Delaney  anticancer  provision  of 
the  general  safety  clause  of  the  act 
(section  409(c)(3)(A))  further  provides 
that  no  food  additive  shall  be  deemed 
safe  if  it  is  found  toj  induce  cancer  when 
ingested  by  man  orjanimal.  hnportantly, 
however,  the  Delaiijey  clause  applies  to 
the  additive  itself  and  not  to 
constituents  of  the  ddditive.  That  is, 
where  an  additive  itself  has  not  been 
shown  to  cause  caiif:er,  but  contains  a 
carcinogenic  impuif  ty,  the  additive  is 
properly  evaluated  under  the  general 
safety  clause  using  psk  assessment 
procedures  to  deterhiine  whether  there 
is  a  reasonable  certcinty  that  no  harm 
will  result  from  the  proposed  use  of  the 
additive  (see  Scott  f .  FDA.  728  F.2d  322 
(6th  Gr.  1984)). 

n.  Evaluation  of  Safety  of  the  Petitioned 
Use  of  the  Additive 

The  requested  use  of  cellulose 
triacetate  is  as  anii^mobilizing  agent  for 
the  enzyme  lactase  in  the  production  of 
reduced  lactose  milk.  Cellulose 
triacetate  containin|  physically 
entrapped  lactase  etzyme  is  added  to 
milk  that  is  to  be  treated;  enzymatic 
digestion  of  lactose  jis  allowed  to  occur; 
and  the  immobiliziag  agent  and 
entrapped  enzyme  are  then 
quantitatively  removed  bom  the  treated 
milk.  Data  submitted  by  the  petitioner 
demonstrate  that  wl^en  cellulose 
triacetate  is  used  aslan  immobilizing 
agent,  it  does  not  affect  the  milk  in 
which  it  is  used  in  iny  way.  The  data 
in  the  petition  also  demonstrate  that  no 
detectable  cellulose| triacetate  is  present 
in  the  final  product  intended  for  human 
consumption.  Based  on  these  factors, 
FDA  concludes  thatthe  ingredient  itself 
is  safe  under  these  qonditions  of  use. 

FDA,  in  its  evaluaKion  of  the  safety  of 
this  additive,  has  reviewed  not  only  the 
safety  of  the  additiv^  itself  but  also  the 
safety  of  the  chemical  impurities  that 
may  be  present  in  the  additive  from  the 


manufacturing  process.  Residual 
amoiuits  of  reactants  and  manufacturing 
aids  are  commonly  found  as 
contaminants  in  chemical  products, 
including  food  additives. 

Methylene  ciiloride  is  used  as  a 
solvent  in  the  initial  stages  of 
manufacture  of  cellulose  triacetate- 
immobilized  lactase.  Subsequent  to  the 
use  of  methylene  chloride,  the  resultant 
fibers  are  completely  dried  to  eliminate 
any  remaining  volatile  contaminants 
(such  as  residual  methylene  chloride). 
Furthermore,  before  it  is  used  in  food, 
the  product  is  washed  several  times  to 
ensure  removal  of  any  such  residual 
contaminants.  Data  submitted  by  the 
petitioner  demonstrate  that  methylene 
chloride  could  not  be  detected  in  the 
final  product  immediately  prior  to  its 
use  in  food  at  a  detection  limit  of  0.5 
parts  per  million  (ppm). 

Nevertheless,  the  agency  has  used  risk 
assessment  procedures  to  estimate  the 
upper-bound  risk  presented  by 
methylene  chloride,  a  carcinogenic 
chemical,  that  may  be  present  as  an 
impurity  in  the  additive.  This  risk 
evaluation  has  two  aspects:  (1) 
Assessment  of  the  hypothetical  worst- 
case  exposure  to  the  impurity  fix)m  the 
proposed  use  of  the  additive;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
hypothetical  worst-case  hiunan 
exposure. 

FDA  has  estimated  the  hypothetical 
worst-case  exposure  to  methylene 
chloride  from  the  proposed  use  to  be  6.0 
nanograms  per  person  per  day  (ng/p/ 
day)  (Ref.  1).  This  estimate  is  based  on 
the  assumption  that  methylene  chloride 
is  present  in  the  additive  at  its  detection 
limit,  although  it  was  not  actually 
detected  in  any  of  the  samples  tested. 

Using  risk  assessment  procedures, 
FDA  used  data  from  the  National 
Toxicology  Program  report  (Ref.  2)  of  a 
bioassay  on  methylene  chloride  to 
calculate  the  potency,  or  unit  risk,  from 
exposure  to  this  chemical  (Ref.  3).  The 
results  of  the  bioassay  on  methylene 
chloride  demonstrated  that  the  material 
was  carcinogenic  for  mice  under  the 
conditions  of  the  study.  The  test 
material  induced  benign  and  malignant 
neoplasms  in  both  the  liver  and  lung  of 
both  sexes  when  administered  by  the 
inhalation  route. 

The  agency  also  evaluated  data  from 
a  second  study  in  mice  of  the  same 
strain  as  used  in  the  inhalation  study.  In 
this  study,  methylene  chloride  was 
administered  in  the  drinking  water  of 
the  mice  (Ref.  4).  In  this  second  study, 
there  was  no  significant  increase  in  the 
incidence  of  neoplasms  at  any  site 
examined.  However,  assuming  that 
methylene  chloride  would  induce 


neoplasia  at  a  dose  just  above  the 
highest  level  tested  in  the  drinking 
water  study,  a  maximum  potency  can  be 
estimated.  This  estimate  is 
approximately  the  same  as  the  potency 
calculated  firom  the  data  of  the 
inhalation  study,  providing  confidence 
that  using  the  inhalation  study  for  upper 
bound  risk  assessment  is  not  likely  to 
underestimate  any  potential  risk  due  to 
ingested  methylene  chloride  (Ref.  3). 
Based  on  a  calculated  hypothetical 
worst-case  potential  exposure  of  6.0  ng/ 
p/day,  FDA  estimates  that  the  upper- 
bound  limit  of  individual  lifetime  risk 
from  the  potential  exposure  to 
methylene  chloride  resulting  from  the 
use  of  cellulose  triacetate  as  an 
immobilizing  agent  in  the  production  of 
reduced  lactose  milk  to  be  4.4x10-",  or 
approximately  4  in  100  billion  (Ref.  5). 
Because  there  is  no  evidence  to  suggest, 
or  any  reason  to  believe,  that  methylene 
chloride  will  be  present  in  the  final 
product  at  the  assumed  level,  the 
calculated  estimate  of  the  upper-bound 
limit  of  risk  is  likely  to  be  substantially 
higher  than  any  actual  risk.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from  the 
exposure  to  methylene  chloride  that 
might  result  fit)m  the  proposed  use  of 
cellulose  triacetate  as  an  immobilizing 
agent  in  the  production  of  reduced 
lactose  milk. 

III.  Conclusion  on  Safety 

Having  evaluated  data  in  the  petition 
and  other  relevant  material,  the  agency 
concludes  that  the  proposed  use  of  the 
food  additive  is  safe,  and  that  the 
regulations  in  §  173.357  (21  CFR 
173.357)  should  be  amended  as  set  forth 
below. 

The  agency  has  considered  whether  a 
sp)ecification  is  necessary  to  control  the 
amount  of  methylene  chloride  in  the 
food  additive.  The  agency  finds  that  a 
specification  is  not  necessary  for  the 
following  reasons:  (1)  The  steps  utilized 
in  the  manufacture  of  cellulose 
triacetate  that  are  intended  to  remove 
contaminants  such  as  methylene 
chloride  (drying  to  completion  and 
washing  of  the  resin  to  remove  volatile 
and  nonvolatile  components, 
respectively,  either  of  which  could 
interfere  with  the  intended  enzymatic 
reaction)  are  a  necessary  part  of  the 
manufacturing  process.  TTierefore,  the 
agency  would  not  expect  this  impurity 
to  become  a  component  of  food  at  other 
than  extremely  small  levels;  (2)  when 
the  additive  is  manufactured  under 
these  conditions,  methylene  chloride 
could  not  be  demonstrated  to  be  present 
in  the  additive  at  a  level  of  detection  of 
0.5  ppm;  and  (3)  the  upper-bound  limit 
of  lifetime  risk  fttim  exposure  to  this 
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'  impurity,  even  when  calculated  by 
using  several  worst-case  assumptions,  is 
extremely  low,  less  than  4.4  in  100 
biUion. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
doaunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

rv.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  envirorunent,  and  that  an 
environmental  impact  statement  is  nOt 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Ob)ections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  August  19. 1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 

Substances 
Cellulose  triacetate  


Dated:  July  13.  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-17577  Filed  7-19-94;  8:45  ami 
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'  impurity,  even  when  calculated  by 
using  several  worst-case  assumptions,  is 
extremely  low,  less  than  4.4  in  100 
bilhon. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

rv.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  August  19, 1994.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 


numbered  objection  shall  specify  the 
particular  provisions  of  the  regulation  to 
which  objection  is  made  and  tiie 
grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  Gregory  Cramer, 
Regulatory  Food  Chemistry  Branch,  to  L.  Lin. 
Direct  Additives  Branch,  dated  July  7, 1986. 

2.  ■"Technical  Report  on  the  Toxicology 
and  Carcinogenesis  Studies  of 
Dichloromethane  (Methylene  Chloride)  in 
F344/N  Rats  and  B6C3F1  Mice."  NTP  Draft 


Report.  NTP-TR-306,  National  Institute  of 
Health  Publication  No.  1  85-2562. 1985. 

3.  Memorandum  from  the  Quantitative 
Risk  Assessment  Conunittee.  dated 
November  15, 1985. 

4.  National  Cofliee  Association,  ••24-Month 
Oncogenicity  Study  of  Methylene  Chloride  in 
Mice — Final  Report."  Hazelton  Laboratories 
America,  Inc.,  Vienna,  VA,  November  30, 
1983. 

5.  Memorandum  from  the  Quantitative 
Risk  Assessment  Committee  dated  October 
30, 1992. 

List  of  Subjects  in  21  CFR  Part  173 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  173  is 
amended  as  follows: 

PART  17^-SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  Sees.  201,  402.  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,342,348). 

2.  Section  173.357  is  amended  in  the 
table  in  paragraph  (a)(2)  by 
alphabetically  adding  a  new  entry  under 
the  headings  "•Substances"  and 
"Limitations"  to  read  as  follows: 

§173.357    Materials  used  as  fixing  agents 
in  the  immobilization  of  enzyme 
preparations. 

***** 

(a)  •  *  • 
(2)  •  •  • 


Substances 


Limitations 


Cellulose  triacetate May  be  used  as  a  fixing  material  in  the  immobilizatton  of  lactase 

for  use  In  reducing  the  lactose  content  of  milk. 


Dated:  July  13,  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  94-17577  Filed  7-19-94: 8:45  am] 

BILUNG  CODE  41«>-01-f 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving,  with 
certain  exceptions,  a  proposed 
amendment  to  the  Pennsylvania 
regulatory  program  (hereinafter  referred 


to  as  the  Pennsylvania  program) 
approved  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
establishes  a  self-bonding  program  as  an 
alternative  to  the  current  financial 
instrument  options  available  to  the 
permittee  for  posting  a  performance 
bond.  The  performance  bond  is  required 
to  be  submitted  and  approved  by  the 
regulatory  authority  before  the  permit  is 
issued  or  mining  initiated. 

EFFECTIVE  DATE:  July  20, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  ].  Rieger.  Acting  Director. 
Harrisburg  Field  Office,  Office  of 
Surface  Mining  Reclamation  and    . 
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Enforcement,  Hatrisburg  Transportation 
Center.  Third  FIdor.  Suite  3C,  4th  and 
Market  Streets.  Harrisburg, 
Pennsylvania  17101.  Telephone:  (717) 
782-4036.  I 

SUPPLEMENTARY  I^FORMAHON: 

1 

I.  Badtground  on  tlje  Pennsylvania  Program 

II.  Submission  of  thp  Proposed  Amendment 

III.  Director's  Findi:  igs 

IV.  Summary  and  E  isposition  of  G)mments 

V.  Director's  Decisii  )n 

VI.  Procedural  Dete  rminations 

I.  Background  onl  the  Pennsylvania 
Program  : 

The  Secretary  qf  the  Interior 
conditionally  appiroved  the 
Pennsylvania  program  on  July  31. 1982. 
Background  infortnation  on  the 
Pennsylvania  program  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  July  30. 1932.  Federal  Register 
(47  FR  33050).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can  be  found  at 
30  CFR  938.11.  938.12.  938.15  and 
938.16. 

n.  Submission  of  the  Proposed 
Amendment         j 

On  May  11, 199J3.  the  Pennsylvania 
Department  of  Eniironmental  Resources 
(PADER)  submitted  to  OSM  the  rules 
published  in  the  Pennsylvania  Bulletin 
20  Pa.  B.  2517  and  21  Pa.  B.  5142  as  an 
amendment  (Administrative  Record 
Nimiber  PA  823.00)  to  the  approved 
regulatory  prograii.  The  amendment 
provides  a  permit  lapplicant  the  option 
to  use  a  self-bond  as  a  financial    . 
instrument  instead  of  a  surety  or 
collateral  bond  fori  the  performance 
bond  required  by  PADER  before  a  coal 
mine  permit  may  be  issued  or  coal 
mining  activities  qonducted.  The 
proposed  amendntent  also  allows  an 

0  replace  an  existing 
bond  with  a  self- 


eligible  permittee 
surety  or  collatera 
bond. 

OSM  announced  receipt  of  the 
proposed  amendnient  in  the  June  7. 
1993.  Federal  Register  (58  FR  31926). 
and.  In  the  same  dbcument.  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  j  ublic  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
July  7, 1993. 

By  letter  dated  January  24. 1994 
(Administrative  R^rd  No.  PA  823.07), 
OSM  provided  conunents  to 
Pennsylvania  on  the  proposed 
amendment.  By  letter  dated  February 
17. 1994  (Adminis^tive  Record  No.  PA 
823.09),  Pennsylvania  submitted 
responses  to  OSM'  >  concerns. 


m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMOIA 
and  the  Federal  regulations  at  40  CFR 
732.17,  are  the  Director's  Hndings 
concerning  the  proposed  amendment. 
Any  revisions  not  specifically  addressed 
below  are  found  to  be  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  rules. 

1.  Section  86.142    Definitions 

a.  Adverse  opinion.  Pennsylvania 
proposes  to  add  this  definition  to  mean 
a  statement  by  an  independent  certified 
public  accountant  (CPA)  that  the 
financial  statements  of  the  applicant  do 
not  present  fairly  the  financial  condition 
of  the  applicant  in  conformity  with 
generally  accepted  accounting 
principles.  Although  there  is  no 
counterpart  Federal  definition,  the 
Federal  regulations  at  30  CFR 
800.23(b)(4)(i)  require  that  the  applicant 
submit  a  financial  statement  for  the 
latest  complete  fiscal  year  accompanied 
by  a  report  by  an  independent  certified 
public  accoimtant  and  containing  the 
accountant's  audit  opinion  or  review 
opinion.  If  either  opinion  contains  an 
adverse  opinion,  the  self-bond 
application  must  be  denied.  The 
independent  CPA's  audit  or  review 
opinion  is  required  on  the  accuracy  of 
the  information  in  the  financial 
statement.  An  Environmental  Protection 
Agency  (EPA)  proposed  rule  (52  FR 
12786.  April  17. 1987)  in  discussing  a 
firm's  financial  tests  states  that  an 
"adverse  opinion,  indicates  that,  in  the 
opinion  of  the  auditor,  a  firm's  financial 
statement  does  not  present  the  firm's 
financial  position,  results  of  operations, 
or  changes  in  financial  position  in  a 
manner  that  conforms  to  generally 
accepted  accounting  principles. .  .  ." 
Ahhough  the  EPA  discussion  is  not 
controlling  on  OSM,  it  is  being  used  for 
guidance.  While  there  is  no  Federal 
definition,  the  Director  finds  the 
proposed  definition  to  be  not 
inctrnsistent  with  the  requirements  of 
SMCRA  and  the  Federal  regulations 
because  the  application  of  the  definition 
will  aid  Pennsylvania  in  applying  a 
uniform  standard  in  determining 
whether  or  not  a  self-bond  application 
should  be  rejected. 

b.  Applicant.  Pennsylvania  proposes 
to  add  a  definition  for  "applicant"  to 
mean  a  permittee  or  an  applicant  for  a 
permit  who  is  applying  to  self-bond 
under  this  subchapter.  There  is  no 
corresponding  Federal  definition  for 
"applicant"  under  the  self-bonding 
rules.  However,  at  30  CFR  701.5  the 
Federal  definition  of  "applicant"  means 
any  person  seeking  a  pemut.  permit 
revision,  renewal,  and  transfer. 


assignment,  or  sale  of  permit  rights  from 
a  regulatory  authority  to  conduct  surface 
coal  mining  and  reclamation  operations 
or.  where  required,  seeking  approval  for 
coal  exploration.  Under  section  86.1,  the 
State's  general  definition  of  applicant 
means  any  person  who  seeks  to  obtain 
a  permit  from  the  Department  to 
conduct  coal  mining  activities  under 
this  chapter.  Pennsylvania  is  proposing 
an  additional  definition  of  "applicant" 
at  section  86.142  to  include  an  existing 
permittee  or  applicant  for  a  permit  who 
is  applying  to  utilize  a  self-bond.  At  first 
blush  it  appears  that  the  two  definitions 
conflict  with  each  other.  Upon  further  ■ 
examination,  the  definition  of 
"applicant"  found  at  section  86.142  will 
not  supersede  the  general  definition  of 
applicant  found  at  section  86.1  because 
the  entity  defined  under  section  86.142 
already  has  to  be  a  permittee  or  in  the 
process  of  becoming  one.  By  its  own 
terms,  the  section  86.142  definition  only 
concerns  the  self-bonding  regulations. 
Therefore,  the  definition  of  "applicant" 
as  it  is  applied  in  the  self-bonding 
regulations  is  consistent  with  the  self- 
btmding  regulations  at  30  CFR  800.23. 
c.  Continuous  business  operations. 
Pennsylvania  proposes  to  add  this 
definition  to  mean  operations  in  which 
the  applicant  has  been  in  business  and 
operating  for  at  least  10  years  prior  to 
the  filing  of  its  self-bonding  application 
unless  the  applicant's  existence  results 
irom  a  reorganization,  consolidation  or 
merger  involving  a  company  with  this 
longevity.  If  the  applicant  is  a  majority- 
owned  subsidiary  of  a  corporation,  it 
may  rely  upon  its  parent  corporation's 
business  history,  which  has  a  10-year 
business  history. 

The  Pennsylvania  definition  allows 
applicants  that  were  once  one  type  of 
entity  but  that  are  now  a  different  type 
of  entity,  either  as  a  result  of  a  merger, 
consolidation  or  a  reorganization,  to 
become  self-bonded  so  long  as  one  of 
the  entities  was  in  existence  for  10 
years.  The  Federal  regulation  at  30  CFR 
800.23(b)(2)  requires  a  self-bonding 
applicant  to  be  in  continuous  operation 
for  a  period  of  not  less  than  5  years 
immediately  preceding  the  self-bond 
^application.  Events  beyond  the  control 
of  the  applicant  and  not  affecting  its  " 
continuance  as  an  entity  may  be 
excluded.  The  ptupose  behind  the 
Federal  rule  was  to  "show  the  business 
entity's  intent  and  ability  to  remain  in 
operation  and  undertake  the  subsequent 
mining  and  reclamation."  48  FR  36418, 
36420  (August  10. 1993).  Thus,  it 
appears  that  Pennsylvania's  use  of  its 
definition  may  not  fulfill  the  purpose  of 
the  Federal  rule  if  the  new  entity  was 
not  in  existence  for  at  least  5  years. 
However,  this  definition  if  taken  in 
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concert  with  sections  86.159(b)(5). 
(c)(4).  and  (j).  which  are  discussed 
below,  insures  as  much  as  the  5-year 
continuous  business  operation 
requirement  does,  that  the  applicant 
will  be  in  existence  to  complete  the 
mining  and  the  subsequent  reclamation. 

Section  86.159(b)(5).  which  requires  coi 

that  the  applicant  must  have  honored  in  hel 

the  last  3  years  all  of  its  self-bonding  op: 

obligations  and  section  86.159(b)(6).  nol 

which  prohibits  the  acceptance  of  an  fin 

applicant  whose  surety  bonds  were  dis 

canceled  for  nonpayment  of  premiums,  exj 

fraud  or  failure  to  comply  with  the  sta 

terms  of  the  surety  bond,  are  both  wa 

indicators  of  a  history  for  compliance  reg 

with  bonding  obligations  and  as  such  sta 

are  good  indicators  of  a  continuance  in  igj 

the  future  of  complying  with  such  ap] 

obligations.  Section  86.159(c)(4),  which  Pei 

requires  an  applicant  to  certify  that  it  no 

will  maintain  its  corporate  status  for  at  for 

least  5  years,  is  more  than  just  a  fin 

statement  because  this  certification  is  wi 

subject  to  criminal  penalties  for  false  the 

swearing.  Section  86.159(j),  which  \ 

requires  the  applicant,  on  a  sliding  scale  pn 

of  liability  and  net  worth,  to  submit  a  for 

security  interest  to  Pennsylvania  is  an  ac( 

expression  of  confidence  of  the  to 

company  that  it  expects  to  be  in  fin 

existence  for  the  term  of  the  permit  and  bu 

to  have  the  security  interest  which  was  lin 

proffered  to  the  State,  released.  sta 

Therefore,  based  on  the  above  fin 

discussion,  the  Director  finds  that  the  ac< 

definition  of  "continuous  business  ac( 

operation"  in  conjunction  with  the  co' 

above-noted  sections  is  no  less  effective  ter 

than  30  CFR  800.23(b)(2).  fol 

d.  Current  asset.  Pennsylvania  is  Th 
proposing  a  new  definition  to  mean  pn 
cash  or  other  assets  which  are  in( 
reasonably  expected  to  be  converted  to  SN 
cash  or  sold  or  consumed  within  1  year  1 
or  within  the  normal  operating  cycle  of  thi 
the  business.  The  Director  finds  that  the  eq 
proposed  definition  is  substantively  co> 
identical  to  and  no  less  effective  than  is : 
the  Federal  definition  of  "current  asset"  de 
at  30  CFR  800.23(a).  fin 

e.  Current  liability.  The  State  i  .  Fe 
proposes  this  definition  to  mean  an  i 
obligation  which  is  reasonably  expected  ao 
to  be  paid  or  liquidated  within  1  year  de 
or  within  the  normal  operating  cycle  of  aci 
the  business.  The  Director  finds  that  the  to 
proposed  definition  is  substantively  Th 
identical  to  the  Federal  definition  of  de 
"current  liabilities"  at  30  CFR  800.23(a). 

f.  Disclaimer  of  opinion.  The  State  30 
proposes  this  definition  to  mean  a  in( 
statement  by  an  independent  certified  ao 
public  accountant  (CPA)  that  he  does  op 
not  express  an  opinion  on  the  financial  inl 
statements  of  the  applicant.  Pursuant  to  By 
section  86.159(g),  an  appHcation  will  be  (A 
rejected  if  a  disclaimer  of  opinion  is  Pe 
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concert  with  sections  86.159(b)(5), 
(c)(4).  and  (j),  which  are  discussed 
below,  insures  as  much  as  the  5-year 
continuous  business  operation 
requirement  does,  that  the  applicant 
will  be  in  existence  to  complete  the 
mining  and  the  subsequent  reclamation. 

Section  86.159(b)(5).  which  requires 
that  the  applicant  oiust  have  honored  in 
the  last  3  years  all  of  its  self-bonding 
obligations  and  section  86.159(b)(6), 
which  prohibits  the  acceptance  of  an 
applicant  whose  surety  bonds  were 
canceled  for  nonpayment  of  premiums, 
fraud  or  failure  to  comply  with  the     j 
terms  of  the  surety  bond,  are  both      |  - 
indicators  of  a  history  for  compliance 
with  bonding  obligations  and  as  such 
are  good  indicators  of  a  continuance  in 
the  future  of  complying  with  such 
obligations.  Section  86.159(c)(4).  which 
requires  an  applicant  to  certify  that  it 
will  maintain  its  corporate  status  for  at 
least  5  years,  is  more  than  iust  a 
statement  because  this  certification  is 
subject  to  criminal  penalties  for  false 
swearing.  Section  86.159(j).  which 
requires  the  applicant,  on  a  sliding  scale 
of  liability  and  net  worth,  to  submit  a 
security  interest  to  Pennsylvania  is  an 
expression  of  confidence  of  the 
company  that  it  expects  to  be  in 
existence  for  the  term  of  the  permit  and 
to  have  the  security  interest  which  was 
proffered  to  the  State,  released. 
Therefore,  based  on  the  above 
discussion,  the  Director  finds  that  the 
definition  of  "continuous  business 
operation"  in  conjunction  with  the 
above-noted  sections  is  no  less  effective 
than  30  CFR  800.23(b)(2). 

d.  Current  asset.  Pennsylvania  is 
proposing  a  new  definition  to  mean 
cash  or  other  assets  which  are 
reasonably  expected  to  be  converted  to 
cash  or  sold  or  consumed  within  1  year 
or  within  the  normal  operating  cycle  of 
the  business.  The  Director  finds  that  the 
proposed  definition  is  substantively 
identical  to  and  no  less  effective  than 
the  Federal  definition  of  "current  asset" 
at  30  CFR  800.23(a). 

e.  Current  liability.  The  State 
proposes  this  definition  to  mean  an 
obligation  which  is  reasonably  expected 
to  be  paid  or  liquidated  within  1  year 
or  wiUiin  the  normal  operating  cycle  of 
the  business.  The  Director  finds  that  the 
proposed  definition  is  substantively 
identical  to  theFederal  definition  of 
"current  liabilities"  at  30  CFR  800.23(a). 

f.  Disclaimer  of  opinion.  The  State 
proposes  this  definition  to  mean  a 
statement  by  an  independent  certified 
public  accpimtant  (CPA)  that  he  does  ■ 
not  express  an  opinion  on  the  financial 
statements  of  the  applicant.  Pursuant  to 
section  86.159(g),  an  application  will  be 
rejected  if  a  disclaimer  of  opinion  is 


expressed  by  the  CPA.  There  is  no  - 
counterpart  Federal  definition  for  this 
term.  However,  the  EPA  discussed  this 
term  when  it  was  proposing  financial 
responsibiUty  for  owners  of 
underground  p>etroleum  storage  tanks. 
While  EPA's  discussions  are  not 
controlling  on  OSM's  decision,  it  is 
helpful.  EPA  stated  that  a  disclaimer  of 
opinion  meant  that  "the  auditor  does 
not  express  an  opinion  on  the  firm's 
financial  statement.  Auditors  issue 
disclaimers  of  opinion  of  their 
examinations  of  a  firm's  financial 
statements  have  been  limited  in  some 
way  or  if  there  are  uncertainties 
regarding  the  firm's  financial 
statements."  52  FR  12786  (April  17, 
1987).  The  Director  concludes  that 
application  of  this  definition  will  assist 
Pennsylvania  in  determining  whether  or 
not  the  applicant  is  a  suitable  candidate 
for  self-bonding.  Therefore,  the  Director 
finds  this  definition  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

g.  Financial  statement.  The  State  is 
proposing  a  new  definition  to  mean  a 
formal  report  of  the  applicant's  status  of 
accounts  at  a  particular  time,  prepared 
to  show  the  operating  results  and 
financial  condition  of  the  applicant's 
business.  The  term  includes,  but  is  not 
limited  to,  the  balance  sheet,  income 
statement,  and  statement  of  change  in 
financial  position  prepared  in 
accordance  with  generally  accepted 
accounting  principles.  There  is  no 
counterpart  Federal  definition  for  tjiis 
term.  However,  the  State's  definition 
follows  basic  accounting  principles. 
Therefore,  the  Director  finds  the 
proposed  definition  to  be  not 
inconsistent  with  the  requirements  of 
SMCRA  and  the  Federal  regulations. 

h.  Fixed  asset.  The  State  proposes  that 
this  term  includes  plants  and 
equipment,  but  does  not  include  land  or 
coal  in  place.  Since  this  proposed  rule 
is  substantively  identical  to  the  Federal 
definition  of  "fixed  asset."  the  Director 
finds  that  it  is  no  less  effective  than  the 
Federal  rule. 

i.  Independent  certified  public 
accountant.  Pennsylvania  proposes  this 
definition  to  mean  a  certified  public 
accountant  not  -dependent  on  or  subject 
to  the  direct  control  of  the  applicant. 
There  is  no  counterpart  Federal 
definition. 

However,  the  Federal  regulations  at 
30  CFR  800.23(b)(4)  require  an 
independent  certified  public 
accountant's  (CPA)  audit  or  review 
opinion  on  the  accuracy  of  the 
information  in  the  financial  statement. 
By  letter  of  February  17. 1994 
(Administrative  Record  No.  823.09). 
Pennsylvania  stated  that  the  purpose  of 


the  definition  was  to  address  those 
circumstances  where  the  CPA  was  a  sole 
practitioner  whose  primary  client  was 
the  applicant.  The  Director  believes  the 
application  of  this  definition  to  be  an 
additional  safeguard  to  Pennsylvania's 
self-bonding  program.  Therefore,  the 
Director  finds  the  proposed  definition  to 
be  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

j.  Liability.  Pennsylvania  proposes  to 
add  this  definition  to  mean  an 
obligation  to  transfer  assets  or  provide 
services  to  other  entities  in  the  future  as 
a  result  of  past  transactions.  The 
Director  finds  that  the  proposed 
definition  is  substantively  identical  to 
the  Federal  definition  of  "liability"  at  30 
CFR  800.23(a). 

k.  Net  worth.  Pennsylvania  proposes 
to  modify  its  definition  to  mean  total 
assets  minus  total  liabilities  and  is 
equivalent  to  owner's  equity.  The 
Director  finds  that  the  proposed 
definition  is  identical  to  the  Federal 
definition  of  "net  worth"  at  30  CFR 
800.23(a). 

1.  Parent  corporation.  Pennsylvania 
proposes  to  add  this  definition  to  mean 
the  corporation  which  directly  owns  or 
controls  the  corporation  which  is  the 
applicant.  The  Director  finds  that  the 
proposed  definition  is  substantively       ^ 
identical  to  the  Federal  definition  of      r 
'."parent  corporation"  at  30  CFR  * 

800.23(a). 

m.  Self-bond.  Pennsylvania  proposes 
to  revise  its  definition  of  "self-bond"  to 
mean  an  indemnity  agreement  in  a  sum 
certain  payable  to  the  Department, 
executed  by  the  permittee  and  by  each 
individual  and  business  organization 
capable  of  influencing  or  controlling  the 
investment  or  financial  practices  of  the 
permittee  by  virtue  of  his  authority  as 
an  officer  or  ownership  of  all  or  a 
significant  part  of  the  permittee,  and 
supported  by  agreements  granting  the 
Department  a  security  interest  in  real  or 
personal  property  pledged  to  secure 
performance  by  the  permittee.  The 
proposed  State  and  Federal  definitions 
of  "self-bond"  are  similar  with  the 
additional  requirements  in  the  State's 
rule  for  indemnification  by  the 
controllers  and  significant  owners  of  the 
self-bonded  permittee,  and  for  the 
pledging  of  real  or  personal  property 
collateral  to  secure  the  self-bond.  In 
addition,  to  those  reasons  discussed  at 
Finding  I.e..  the  State's  requirement  for 
collateralized  self-bonds  serves  to 
provide  security  for  the  self-bonding 
obligation  and  elevates  the  State's 
position  to  that  of  a  secured  creditor  if 
there  is  a  bankruptcy  of  the  self-bonded 
permittee.  Therefore,  the  Director  finds 
that  the  State's  revised  definition  of 
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"self-bond"  is  no  less  effective  than  the 
corresponding  Federal  requirements  at 
30  era  800.5(c). 

n.  Tangible  net  worth.  Pennsylvania 
proposes  to  add  ibis  definition  to  mean 
net  worth  minus  intangibles  such  as 
goodwill  and  rights  to  patents  or 
royalties.  The  Director  finds  that  the 
proposed  definition  is  identical  to  and 
no  less  effective  Utan  the  Federal 
definition  of  "tangible  net  worth"  at  30 
CFR  800.23(a).      | 

o.  Liquidity  ratio.  Pennsylvania 
proposes  to  delete  this  definition.  Since 
there  is  no  coimtefpart  Federal 
definition  for  "liquidity  ratio,"  the 
Director  finds  thatj  the  deletion  of  this 
definition  does  ndl  render  the 
Pennsylvania  program  less  effective 
than  the  Federal  r^uirements  at  30  CFR 
800.23  I 

p.  Quick  assets.  Pennsylvania 
proposes  to  delete  this  definition.  There 
is  no  counterpart  Federal  definition  for 
"quick  assets."  Thjerefore,  the  Director 
finds  that  the  deletion  of  this  definition 
does  not  render  the  Pennsylvania 
program  less  effective  than  the  Federal 
requirements  at  30  CFR  800.23. 

q.  Retained  earnings.  Pennsylvania 
proposes  to  delete  this  definition.  Since 
there  is  no  countetpart  Federal 
definition  for  "retained  earnings,"  the 
Director  finds  that  the  deletion  of  this 
definition  does  not  render  the 
Pennsylvania  program  less  effective 
than  the  Federal  requirements  at  30  CFR 
800.23. 

2.  Section  86.159 

Pennsylvania  is  proposing  to  revise 
section  86.159  to  eetablish  the 
procedures  and  criteria  to  be  used  by 
the  regulatory  authority  in  determining 
whether  a  coal  mine  permittee  is 
eligible  to  use  self-ponding  in  lieu  of  a 
surety  or  collateral  bond. 

The  Federal  self-bonding  rules  at  30 
CFR  800.23  establish  minimum 
standards  of  finandal  ehgibility  to  self- 
bond  for  States  that  wish  to  allow  self- 
bonding.  These  rules  also  allow  a 
regulatory  authority  to  accept  the 
guarantee  of  a  quafified  parent 
corporation  for  its  subsidiaries.  "States 
choosing  to  allow  $elf-bonding  may 
adopt  more  detailed  rules  that  reflect 
the  financial  structiures  of  the  local 
industry,  if  necessary  to  provide  the 
regulatory  authority  additional 
protection  ftt)m  risk  of  forfeiture."  48  FR 
36418,  36419  (August  10. 1983). 

a.  Section  86.15^a).  Pennsylvania 
proposes  in  paragraph  (a)  that  the 
regulatory  authority  may  accept  a  self- 
bond  to  cover  all  of  part  of  the 
permittee's  liabilities  arising  from  coal 
mining  activities.  T  he  State  also 
proposes  that  an  a(  plicant  which  is  a 
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subsidiary  may  satisfy  the  requirements 
for  eligibility  to  self-bond  by  relying  on 
its  parent  corporation.  The 
corresponding  Federal  requirements  are 
similar  with  the  exception  of  conditions 
added  by  the  State  to  address  mining 
.  activities  that  may  not  be  self-bonded 
such  as  long-term  facilities,  add  mine 
drainage,  and  restoration  of  prime 
farmland.  The  Federal  self-bonding 
rules  do  not  limit  self-bond  coverage  to 
certain  mining  activities.  Pennsylvania 
stated  in  its  May  12, 1990,  Pennsylvania 
Bulletin  that  it  was  difficult  to 
determine  an  applicant's  financial 
eligibility  to  self-bond  certain  types  of 
liabilities.  The  acceptance  of  a  self-bond 
by  a  state  regulatory  authority  is 
discretionary  and  the  Director  finds  it  Is 
within  the  State's  discretion  to  exclude 
certain  liabilities  from  coverage  by  a 
self-bond.  The  Federal  regulation  at  30 
CFR  773.15  prohibits  a  regulatory 
authority  from  issuing  a  permit  if  the 
permit  applicant  is,  among  other  things, 
in  violation  of  SMCRA  or  state  and 
federal  laws  pertaining  to  air  or  water 
environmental  protection. 
Pennsylvania's  requirement  that  the 
applicant  must  have  a  positive 
compliance  history  with  federal  and 
state  laws  is  not  inconsistent  with  the 
Federal  regulations.  There  is  also  no 
Federal  counterpart  that  applicants 
must  pledge  collateral  (see  Finding  I.e.) 
and  provide  required  security 
agreements  in  order  for  the  State  to 
allow  an  applicant  to  self-bond. 
However,  the  Director  finds  that  these 
requirements  are  not  inconsistent  with 
the  self-bonding  regulations  at  30  CFR 
800.23. 

b.  Section  86.159  (b)  (5),  (6),  and 
(c)(4).  These  sections,  which  have  no 
Federal  counterparts,  are  discussed  at 
the  Director's  Finding  I.e. 

c.  Sections  86.159  (b)  (1),  (2).  (c)  (1), 
(2),  (3),  (5),  and  (6)  and  (f).  Pennsylvania 
is  proposing  that,  to  be  acceptable,  the 
applicant  or  its  parent  corporation  must 
(1)  be  authorized  to  do  business  in 
Pennsylvania,  (2)  designate  a  suitable 
agent  to  receive  service  of  process,  (3) 
have  a  history  of  continuous  business 
operation.  (4)  meet  certain  financial 
criteria,  and  (5)  submit  financial 
statements  of  its  most  recent  three  fiscal 
years  and  any  completed  quarters  in  the 
current  fiscal  year. 

The  State's  proposed  amendment  at 
subsection  (b)(1)  establishes  the 
requirement  that  the  applicant  must  be 
incorporated  in  or  authorized  to  do 
business  in  Pennsylvania.  There  is  no 
counterpart  Federal  regulation. 
However,  the  Director  finds  that  the 
proposed  rule  is  not  inconsistent  with 
the  requirements  of  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 


The  "State  is  proposing  at  subsection 
(b)(2)  that  the  applicant  designate 
suitable  agents  in  Pennsylvania  to 
receive  service  of  suits,  claims,  demands 
and  other  services  of  process.  Since  this 
provision  is  substantively  identical  to 
paragraph  (b)(1)  of  30  CFR  800.23  of  the 
corresponding  Federal  rule,  the  Director 
finds  that  it  is  no  less  effective  than  the 
Federal  rule. 

The  State  proposes  at  subsection 
(b)(3)  that  the  applicant's  history  of 
continuous  business  operation  is  met  if 
the  applicant's  existence  is  the  result  of 
a  reorganization,  consoUdation  or 
merger  involving  a  company  with  a 
history  of  continuous  business 
operation  or  the  applicant  is  a  majority- 
owned  subsidiary  of  a  corporation  with 
a  history  of  continuous  business 
operation.  The  Federal  regulations  at  30 
CFR  800.23(b)  allow  an  applicant  to 
qualify  for  a  self-bond  even  if  it  did  not 
meet  the  5  years  of  continuous  business 
operation,  so  long  as  its  parent 
corporation  did  meet  the  5-year 
requirement.  Pennsylvania's  approach, 
of  allowing  an  applicant  to  rely  on  its 
parent's  time  of  operation,  is  consistent 
with  30  CFR  800.23(b).  For  a  complete 
discussion  of  the  term  "continuous 
business  operation,"  see  the  Director's 
Finding  at  I.e. 

Pennsylvania's  proposed  subsection 
(c)  and  the  Federal  regulations  for 
financial  statements  are  similar; 
however,  the  State's  proposed  rule  at 
subsection  (c)  requires  3  years  of 
audited  financial  statements  and  the 
Federal  regulations  require  1  year.  Both 
require  the  submittal  of  unaudited 
quarters  for  the  current  year.  Both 
require  that  the  audited  financial 
statements  must  be  accompanied  by  a 
report  prepared  by  an  independent 
certified  public  accountant  (CPA)  that 
contains  the  accountant's  audit  or 
review  opinion  of  the  financial 
statements  with  no  adverse  opinion.  In 
addition,  the  State's  proposed  rule 
requires  that  forfeiture  of  the  aggregate 
of  Pennsylvania  self-bonds  would  not 
affect  its  ability  to  stay  in  business  or 
endanger  cash  flow  needed  for  its 
current  obligations.  There  are  no 
counterpart  Federal  regulations  for  these 
proposed  requirements;  however,  they 
nave  the  effect  of  strengthening  the 
proposed  self-bonding  program  and  are 
no  less  effective  than  the  Federal 
regulations.  The  Director,  therefore, 
finds  that  the  proposed  rule  at 
subsection  (c)  is  no  less  effective  than 
the  counterpart  Federal  regulations  at  30 
CFR  800.23(b)(4). 

Pennsylvania  is  proposing  at 
subsection  (f)  that  the  applicant  for  self- 
bonding  meet  one  of  the  three  following 
financial  criteria: 


(1)  A  current  rating  for  its  most  recent 
bond  issuance  of  either  AAA,  AA  or  A 
as  issued  by  Standard  and  Poor's 
Corporation;  or  Aaa,  Aa  or  A  as  issued 
by  Moody's  Investor  Services; 

(2)  A  tangible  net  worth  of  at  least  10 
million,  a  ratio  of  total  liabilities  to  net 
worth  of  2.5  times  or  less,  and  a  ratio 
of  current  assets  to  current  liabilities  of 
1.2  times  or  greater,  or 

(3)  Fixed  assets  in  the  United  States 
of  at  least  20  million  and  a  ratio  of  total 
liabilities  to  net  worth  of  2.5  times  or 
less  and  a  ratio  of  current  assets  to 
current  liabilities  of  1.2  times  or  greater. 

The  State's  proposed  rules  are 
essentially  the  same  as  the 
corresponding  Federal  regulations  at  30 
CFR  800.23(b)(3)  (i),  (ii),  and  (iii).  In 
addition  to  meeting  one  of  the  three 
basic  tests,  the  State's  proposed  rules 
also  require  the  applicant  to  have  a 
tangible  net  worth  that  is  six  times  its 
total  self-bonds  in  Pennsylvania  and 
that  amounts  to  90  percent  of  its  total 
assets.  This  requirement  is  similar  to  a 
financial  assurance  requirement  of  the 
EPA's  regulations  for  hazardous  waste 
facilities  (47  FR  15032.  April  7. 1982). 
In  it  preamble.  EPA  stated  that  "This 
requirement  was  included  to  help 
ensure  accessibility  to  funds  in  the 
event  of  bankruptcy  or  other  default." 
There  is  no  counterpart  Federal 
requirement  for  these  additional 
tangible  net  worth  components  of  the 
basic  financial  tests  in  OSM's 
regulations  at  30  CFR  800.23(b). 
However,  this  rule  implements  the 
Pennsylvania  statute  requiring  the  same. 
The  rules  add  the  assurance  of  the 
financial  stability  of  the  applicant. 
Therefore,  the  State's  proposed  rules^at 
subsection  (f)  are  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
800.23(b)(3)  (i).  (li),  and  (iii). 

d.  Section  86.159(b)(4).  Perm^Ivania 
is  proposing  at  subsection  (b)(4)  that,  in 
the  past  36  months,  the  applicant  has 
not  defaulted  on  any  payments  of 
dividend  or  sinking  fund  installments, 
lease  rentals  and  reclamation  fees.  There 
are  no  counterpart  Federal  regulations. 
However,  the  Director  finds  that  the 
proposed  rule  is  not  inconsistent  with 
the  requirements  of  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 

e.  Section  86.159(d).  The  Federal 
regulations  at  30  CFR  800.23(0  allow 
the  regulatory  authority  to  request 
update  information  from  the  applicant 
within  90  days  after  the  close  of  each 
fiscal  year  following  the  issuance  of  the 
self-bond  or  corporate  guarantee.  This 
was  intended  to  give  the  regulatory 
authority  flexibihty  to  require 
additional  information  if  it  believed  it 
was  necessary.  Peiuisyhrania  has 
submitted  a  similar  requirement  at 
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(1)  A  current  rating  for  its  most  recent 
\xxad  issuance  of  either  AAA,  AA  or  A 
as  issued  by  Standard  and  Poor's 
Corporation;  or  Aaa,  Aa  or  A  as  issued 
by  Moody's  Investor  Services; 

(2)  A  tangible  net  worth  of  at  least  10 
million,  a  ratio  of  total  liabilities  to  net 
worth  of  2.5  times  or  less,  and  a  ratio 
of  current  assets  to  current  liabilities  of 
1 .2  times  or  greater,  or 

(3)  Fixed  assets  in  the  United  States 
of  at  least  20  million  and  a  ratio  of  total 
liabilities  to  net  worth  of  2.5  times  or 
less  and  a  ratio  of  current  assets  to 
current  liabilities  of  1.2  times  or  greater. 

The  State's  proposed  rules  are 
essentially  the  same  as  the 
corresponding  Federal  regulations  at  30 
CFR  800.23(b)(3)  (i).  (ii),  and  (iii).  In 
addition  to  meeting  one  of  the  three 
basic  tests,  the  State's  proposed  rules 
also  require  the  applicant  to  have  a 
tangible  net  worth  that  is  six  times  its 
total  self-bonds  in  Pennsylvania  and 
that  amounts  to  90  percent  of  its  total 
assets.  This  requirement  is  similar  to  a 
financial  assurance  requirement  of  the 
EPA's  regulations  for  hazardous  waste 
facilities  (47  FR  15032,  April  7, 1982). 
In  it  preamble,  EPA  stated  that  "This 
requirement  was  included  to  help 
ensure  accessibility  to  funds  in  the 
event  of  bankruptcy  or  other  default." 
There  is  no  counterpart  Federal 
requirement  for  these  additional 
tangible  net  worth  components  of  the 
basic  Gnancial  tests  in  OSM's 
regulations  at  30  CFR  800.23(b). 
However,  this  rule  implements  the 
Pennsylvania  statute  requiring  the  same. 
The  rules  add  the  assurance  of  the 
financial  stability  of  the  appUcant. 
Therefore,  the  State's  proposed  rulesat 
subsection  (f)  are  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
800.23(b)(3)  (i).  (ii),  and  (iii). 

d.  Section  86.159(b)(4).  Pennsylvania 
is  proposing  at  subsection  (b)(4)  that,  in 
the  past  36  months,  the  applicant  has 
not  defaulted  on  any  payments  of 
dividend  or  sinking  fund  installments, 
lease  rentals  and  reclamation  fees.  There 
are  no  counterpart  Federal  regulations. 
However,  the  Director  finds  that  the 
proposed  rule  is  not  inconsistent  with 
the  requirements  of  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 

e.  Section  86.159(d).  The  Federal 
regulations  at  30  CFR  800.23(f)  allow 
the  regulatory  authority  to  request 
update  information  from  the  applicant 
within  90  days  after  the  close  of  each 
fiscal  year  following  the  issuance  of  the 
self-bond  or  corporate  guarantee.  This 
was  intended  to  give  the  regulatory 
authority  flexibility  to  require 
additional  informadon  if  it  believed  it 
was  necessary.  Pennsylvania  has 
submitted  a  similar  requirement  at 


subsection  (d)  requesting  some  of  the 
financial  information  specified  in  the 
Federal  rule.  Since  this  is  discretionary 
on  the  part  of  the  regulatory  authority, 
the  Director  finds  that  the  proposed  rule 
is  no  less  effective  than  the  Federal 
regulations  at  30  CFR  800.23(fl. 

f.  Section  86.159(e).  Pennsylvania  is 
proposing  at  subsection  (e)  that  if  the 
applicant  or  the  CPA  submits  false 
information  the  application  will  be 
disallowed  and  render  the  applicant 
ineligible  to  self-bond.  In  addition,  this 
section  subjects  the  applicant  and  the 
CPA  to  criminal  penalties  for  false 
swearing.  There  is  no  direct  Federal 
counterpart.  However,  the  Federal  rules 
envision  that  an  applicant  will  answer 
truthfully.  Therefore,  the  Director  finds 
that  the  proposed  rule  is  not 
inconsistent  with  the  requirements  of 
SMCRA  and  the  Federal  regulations. 

g.  Section  86.159(g).  The  State's 
proposed  rule  at  subsection  (g)  is  similar 
to  the  Federal  regulations  at  30  CFR 
800.23(b)(4)(i)  which  require  submittal 
of  an  accountant's  audit  opinion  or 
review  opinion  on  the  financial 
statements  with  no  adverse  opinion. 
However,  the  State  has  expanded  its 
rule  at  this  section  to  disquahfy  an 
apphcant  on  the  basis  of  both  an 
adverse  opinion  and  a  disclaimer 
opinion  by  an  accountant.  In  addition, 
an  applicant  may  be  determined  to  be 
ineligible  to  self-bond  on  the  basis  of 
other  qualifications  in  the  opinion 
expressed  by  the  CPA.  The  Director 
finds  that  the  proposed  rule  is  no  less 
effective  than  the  counterpart  Federal 
regulations  at  30  CFR  800.23(b)(4)(i). 

h.  Section  86.159(h).  Pennsylvania  is 
proposing  at  subsection  (h)  that  the  total 
value  of  outstanding  plus  proposed  self- 
bonds  for  coal  mining  activities  may  not 
exceed  25  percent  of  the  applicant's 
tangible  net  worth  in  the  United  States. 
This  is  similar  to  the  counterpart 
Federal  rule  at  30  CFR  800.23(d). 
However,  the  Federal  rule  also  requires 
for  corporate  guarantees  that  the  total 
amount  of  the  parent  corporation 
guarantor's  present  and  proposed  self- 
bonds  and  guaranteed  self-bonds  for 
coal  mining  activities  shall  not  exceed 
25  percent  of  the  guarantor's  net  worth 
in  the  United  States.  Under  the 
proposed  Pennsylvania  self-bonding 
rules,  the  parent  corporation  is  always 
a  party  to  the  self-bond  and  is 
established  as  a  co-indemnitor  under 
the  self-bond.  In  applying  the  proposed 
Pennsylvania  rule,  an  apphcant  may 
rely  on  its  parent's  qualifications  to  be 
accepted  under  the  self-bonding  rules.  If 
this  is  so,  the  parent  is  thus  subject  to 
the  25  percent  requirements.  The 
Director  finds  the  proposed  rule  is  no 


less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR  800.23(d). 

i.  Section  86.159(i).  Pennsylvania  is 
proposing  at  subsection  (i)  that  the 
period  of  hability  under  a  self-bond  is 
determined  in  accordance  with  the 
existing  bonding  regulations.  Similarly, 
the  release  of  a  self-bond  is  to  be 
governed  by  the  existing  regulations. 
Pennsylvania  also  proposes  that  the 
liabihty  under  a  self-bond  is  terminated 
upon  the  Department's  approval  of 
alternative  bonding  submitted  by  the 
applicant.  The  Director  finds  the  cross- 
references  to  other  rules  is  consistent 
with  the  Federal  bonding  regulations  at 
30  CFR  800.13  and  800.40  and  its 
replacement  provision  is  similar  to  and 
no  less  effective  than  the  counterpart 
Federal  provision  at  30  CFR  800.30. 

j.  Section  86.159(j).  Pennsylvania's 
proposed  rule  at  siibsection  (j)  requires 
that  part  of  all  of  the  self-bond  amount 
be  collateralized  by  the  permittee's 
pledge  of  security  interests  in  real  or 
personal  property.  There  are  no 
counterpart  Federal  requirements  of  this 
kind  in  the  Federal  self-bonding 
program.  These  regulations  implement 
Pennsylvania's  statute  requiring  the 
same.  Unlike  collateral  bonds,  these 
security  interests  for  self-bonds  are  not 
always  the  full  amount  of  the  bond.  The 
amount  of  collateral  required  by  the 
State's  proposed  rules  is  determined  on 
a  sliding  scale  of  hability  and  net  worth. 
This  collateral  is  in  addition  to  all  the 
self-bonding  rules.  Also,  as  discussed  at 
the  Director's  Finding  I.e.,  the 
requirement  that  the  applicant  submit  a 
security  interest  to  Pennsylvania  is  an 
expression  of  confidence  of  the 
company  that  it  expects  to  be  in 
existence  for  the  term  of  the  permit  and 
to  have  the  security  interest  which  was 
proffered  to  the  State  released. 
Therefore,  the  Director  finds  that  the 
State's  proposal  to  require  full  or  partial 
collateral  is  no  less  effective  than  the 
Federal  regulations. 

k.  Section  86.1 59(k)  (1),  (2)  and  (3). 
Proposed  subsections  (k)(l)  through 
(k)(3)  provide  the  Department  with  the 
authority  to  require  appropriate 
forfeiture  terms  and  conditions  within 
the  indemnity  agreement  that  are  in 
addition  to  the  general  forfeiture 
requirements  of  Pennsylvania's  bonding 
program. 

Pennsylvania  prop>oses  a  subsection 
(k)(l)  that  the  self-bond  vdll  be  forfeited 
if  90  days  after  the  Department  is 
informed  or  determines  that  the 
apphcant  is  no  longer  eligible  to  self- 
bond  and  within  the  90-day  period  the 
applicant  fails  to  submit  to  the 
Etepartment  acceptable  seciuity  as 
provided  for  in  subchapter  F  to  cover  its 
self-bonded  liability.  The  Federal  rules 
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at  30  CFR  800.23(g); contain  a  similar 
requirement  with  the  statement  that  if 
the  permittee  fails  to  post  an  adequate 
substitute  bond  the  provisions  of  30 
CFR  800.16(e)  shall  apply.  Under  30 
CFR  800.16(e)  the  ojperator  would  have 
to  cease  coal  extracfion  and 
immediately  begin  eeclamation 
operations.  At  section  86.151(h)  one  of 
the  requirements  is  that  the  applicant 
complete  the  redamation  plan.  At 
section  86.159(k)(2)Iliability  under  the 
self-bond  is  conditi<ined  on  the 
applicant  complying  with  the  various 
environmental  statiJes  and  regulations 
including  Pennsylv^ia's  Surface 
Mining  Conservation  and  Reclamation 
Act.  This  obligation  jalso  falls  upon  the 
parent  who  under  section  86.159(1)(2)  is 
co-indemnitor  undei  the  self-bond.  This 
along  with  the  requirement  that  the  self- 
bond  becomes  due  and  payable  upon 
default  is  consistent  with  the  Federal 
regulations  at  30  CFk  800.23(e)(4). 
which  require  the  applicant,  parent  or 
non-parent  corporat^  guarantor  to 
complete  reclamation  or  to  pay  costs  of 
reclamation.  Subsecljion  (k)(2)  also 
requires  the  applicartt  or  its  parent  to 
notify  Pennsylvania  if  there  is  a  material 
adverse  change  in  its  financial 
condition.  The  Fedetel  regulations  at  30 
CFR  800.23(g)  also  require  a  similar 
notification  concern!  ng  the  change  in 
financial  condition. '  'hferefore,  the 
Director  finds  that  th  3  proposed 
amendment  is  no  lesi!  effective  than  30 
CFR  800.23  {e)(4)  ani  (g). 

At  subsection  (k)(a  Pennsylvania 
specifies  conditions  mat  relate  to 
f>erformance  under  tie  mining  permit 
and  Petmsylvania  mihing  statutes  and 
regulations  and  certa  n  commercial 
lending  based  criterii  relative  to  the 
value  of  the  underlyi  ig  pledged  assets. 
There  are  no  counter  >art  Federal 
regulations.  However ,  the  Director  finds 
that  the  proposed  rul  «  are  not 
inconsistent  with  SM  CRA  and  no  less 
effective  than  the  Fee  eral  regulations. 
1.  Section  86.159(1)  Pennsylvania  is 
proposing  that  the  ap  jjicant  be  a  party 
to  the  self-bond,  whic  h  is  consistent 
with  the  definition  of  self-bond  at  30 
CFR  800.5.  In  additioi.  at  subsection 
(1)(2)  Pennsylvania  is  requiring  that  all 
parent  corporations  be  a  party  to  the 
self-bond  whenever  ilk  subsidiary  is  an 
applicant  for  a  self-bond.  This  is 
different  than  the  Fed  eral  rules  at  30 
CFR  800.23(e)  which  |)nly  require  a 
parent  to  be  a  party  to|  the  bond  when 
it  is  a  parent  corporation  guarantor. 
Nonetheless,  the  Director  finds  this 
requirement  will  redi^  the  risk  of  a 
bond  forfeiture  and  therefore  finds  it  no 
less  effective  than  30  CFR  800.23(e)(1). 

The  Federal  regulat  ons  at  30  CFR 
800.23(e)(2)  provide  s  gnature 


requirements  for  corporate  indemnity 
agreements  as  well  as  authorizations 
and  affidavits  to  assure  a  corporation  is 
bound  to  the  terms  of  the  agreement. 
The  Federal  regulations  require  that  two 
authorized  corporate  officers  for  the 
applicant  as  well  as  the  parent 
corporation  execute  the  agreements; 
whereas  the  State's  rule  does  not  require 
two  signatures  of  all  the  indemnitors.  In 
the  preamble  to  the  final  self-bonding 
rules  (48  FR  36418.  August  10.  1983). 
OSM  explained  in  response  to  a 
comment  that  "OSM  does  not  consider 
it  a  burden  on  the  corporation  to  obtain 
the  signatures  of  two  corporate  officers 
on  the  indemnity  agreement.  For  such 
an  infrequent  and  important  action,  the 
approval  of  two  corporate  officers  will 
better  assure  that  the  corporation  and 
OSM  are  protected  from  possible 
unauthorized  actions  of  an  individual. 
This  requirement  is  retained."  The 
Federal  regulations  require  an  affidavit 
from  the  corporation(s)  certifying  that 
entering  into  the  indemnity  agreement 
is  valid  under  all  applicable  Federal  and 
State  laws.  Pennsylvania  lacks  this 
requirement  for  all  of  its  indemnitors.  In 
addition,  this  section  of  the  Federal 
regulations  also  requires  that  the 
signatories  provide  the  regulatory 
authority  with  documents  that  evidence 
their  aufiiority  to  bind  the  corporation 
(e.g.  board  of  directors  resolutions)  and 
authorization  for  the  parent  corporation 
to  enter  into  the  indemnity  agreement. 
Again,  Pennsylvania  does  not  require 
this.  Even  though  the  State  requires  the 
applicant  and  the  parent  to  be  co- 
indemnitors  under  the  self-bond,  the 
Director  finds  that  the  proposed  rule  is 
less  effective  than  the  Federal  rule 
because  it  lacks  all  the  requirements 
discussed  above.  Accordingly,  the 
Director  is  requiring  that  Pennsylvania 
amend  its  program  to  be  no  less 
effective  than  30  CFR  800.23(e)(2). 

Finally,  Pennsylvania  at  subsection 
86.159(1)(3)  requires  each  person  with  a 
beneficial  interest  in  a  partnership,  joint 
venture  or  syndicate  to  be  a  party  and 
co-indemnitor  under  the  self-bond.  This 
is  substantively  identical  to  the  Federal 
requirement  at  30  CFR  800.23(e)(3)  and 
is.  therefore,  no  less  effective  than  the 
Federal  regulation. 

m.  Section  86.159(m).  Pennsylvania 
proposes  at  subsection  (m)  that  each 
indemnitor  under  the  self-bond  shfcll  be 
jointly  and  severally  liable.  As  the 
proposed  amendment  is  substantively 
identical  to  language  found  at  30  CFR 
800.23(e)(1).  the  Director  finds  it  no  less 
effective  than  the  Federal  rule. 

n.  Section  86.159(n).  Pennsylvania  is 
proposing  at  subsection  (n)  the  types  of 
security  interests  that  may  be  used  to 
secure  the  self-bond.  In  addition,  this 


section  sets  out  the  standard  the 
Department  will  use  in  determining  the 
acceptability  of  the  security  interest 
being  pledged.  There  are  no  counterpart 
Federal  regulations.  However,  the 
Director  finds  the  proposed  rule  is  not 
inconsistent  with  the  requirements  of 
SMCRA  and  no  less  effective  than  the 
Federal  regulations. 

o.  Section  86.159{o).  Pennsylvania  is 
proposing  at  subsection  (o)  that  during 
the  period  of  the  self-bond  and  until 
released  in  writing  by  the  Department,, 
the  parties  to  the  self-bond  who  are 
indemnitors  may  not  take  action  which 
would  adversely  affect  the 
Commonwealth's  rights,  title  or  Interest 
in  the  security  interests  pledged  to 
secure  the  self-bond.  This  proposed  rule 
provides  for  default  if  the  applicant 
takes  action  that  would  reduce  the  value 
of  the  pledged  assets.  There  are  no 
counterpart  Federal  regulations. 
However,  this  provision  provides 
protection  for  Pennsylvania's  security 
interests,  hence  the  Director  finds  the 
proposed  rule  is  not  inconsistent  with 
the  requirements  of  SMCRA  and  no  less 
effective  thaathe  Federal  regulations, 
p.  Section  86.159(p).  Pennsylvania 
proposes  at  section  (p)  that  in  addition 
to  the  indemnification  and  security 
required  in  subsection  (j).  the 
Department  may  require  a  third-party 
guarantee  of  an  applicant's  self-bond.  A 
third-party  guarantor  shall  guarantee 
and  become  surety  for  the  performance 
of  the  parties  who  are  indemnitors 
under  the  self-bond  required  by 
subsection  (j).  The  guarantor  must 
submit  a  perfected  security  interest  that 
is  acceptable  to  Pennsylvania.  It  should 
be  noted  that  these  third-party 
guarantors  under  the  Pennsylvania 
program  are  not  the  same  as  a  non- 
parent  corporate  guarantor  under  30 
CFR  800.23(c)(2).  since  the  applicant 
and/or  its  parent  must  still  meet  the 
financial  qualification  regardless  of  any 
third-party  guarantors.  There  are  no 
counterpart  Federal  regulations. 
However,  the  Director  finds  the 
proposed  rule  is  not  inconsistent  with 
the  requirements  of  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 

q.  Section  86.159(q).  Pennsylvania  is 
proposing  at  subsection  (q)  that  when 
the  Department  determines  that  an 
event  of  default  or  forfeiture  under  the 
self-bond  has  occurred,  the 
determination  shall  also  constitute  a 
determination  of  the  applicant's 
inability  to  self-bond.  There  are  no 
counterpart  Federal  self-bonding 
regulations.  However,  the  Director  finds 
that  the  provisions  of  the  proposed  rule 
are  not  inconsistent  with  the  bonding 
requirements  under  30  CFR  Part  800. 
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r.  Section  86.159(r).  Permsylvanid 
proposes  at  subsection  (r)  that,  at  the 
request  of  the  applicant,  the  Department 
will  maintain  the  confidentiality  of  the 
applicant's  financial  information  and 
the  terms  and  the  conditions  of  the 
security  interests  imless  it  is  allowed  to 
be  disclosed  under  other  laws.  There  is 
no  comparable  Federal  counterpart. 
These  regulations  implement  1 

Pennsylvania's  statute  at  52  P.S.-      '    - 
§§  1396.4  and  1406.6,  which  prohibit 
such  disclosure.  Therefore,  the  Director 
finds  that  the  rule  is  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

s.  Section  86.159(s).  Pennsylvania  is 
proposing  at  subsection  (s)  that 
applications  for  a  self-bond  and  each 
annual  update  of  a  self-bond  shall  be 
•accompanied  by  a  nonrefundable  fee  in 
the  amount  of  $900.  There  are  no 
counterpart  Federal  regulations. 
However,  in  a  comparable  Federal  rule    - 
at  30  CFR  777.17,  permit  fees  are 
allowed  so  long  as  they  do  not  exceed   - 
the  costs  to  the  regulatory  authority. 
Pursuant  to  the  October  10, 1987, 
Pennsylvania  Bulletin,  Pennsylvania 
stated  that  the  $900  fee  was  needed  to 
cover  the  costs  of  reviewing  and 
verifying  the  application  and  to  obtain 
the  services  of  an  outside  consultant  to 
analyze  the  applicant's  eligibility  or 
continuing  eligibility.  Therefore,  the 
Director  finds  that  the  fee  is 
reimbursement  of  the  costs  to 
Pennsylvania  and  finds  the  proposed  - 
rule  is  not  inconsistent  with  SMCRA 
and  the  Federal  regulations.  I 

t.  Section  86.159{t).  Proposed     | 
subsection  (t)  establishes  the  regulatory 
authority  of  the  Department  to  seek 
remedies  against  a  permittee  or 
applicant  apart  from  those  specifically 
.wt  forth  in  the  proposed  self-bonding    -_ 
rules.  There  are  no  counterpart  Federal 
regulations.  However,  it  is  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations  because  it  clarifies 
that  the  remedies  under  SMCRA  are  not 
the  only  ones  available  to  Pennsylvania. 

u.  Section  86.166(b).  Pennsylvania  is 
revising  this  paragraph  to  correct  the 
rule  reference  concerning  release  of 
bonds  from  "Part  4  of  this  subchapter" 
to  "86.170-86.173  (relating  to  release  of 
bonds)."  The  Director  finds  that  this 
revision  is  nonsubstantive  in  nature  and 
will  not  render  the  Pennsylvania 
program  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

V.  Section  86.166(c).  Pennsylvania 
prohibited  a  permittee  from  replacing  its 
existing  bond  with  a  self-bond. 
Pennsylvania  is  now  proposing  to  delete 
ihis  prohibition.  Since  the 
corresponding  Federal  rule  at  30  CFR 
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r.  Section  86.159(r).  Pennsylvania 
proposes  at  subsection  (r)  that,  at  the 
request  of  the  applicant,  the  Department 
will  maintain  the  confidentiality  of  the 
applicant's  financial  information  and 
the  terms  and  the  conditions  of  Ihe 
security  interests  imless  it  is  allowed  to 
be  disclosed  under  other  laws.  There  is 
no  comparable  Federal  counterpart. 
These  regulations  implement ,         [ 
Pennsylvania's  statute  at  52  P.S: 
§§  1396.4  and  1406.6,  which  prohibit 
such  disclosure.  Therefore,  the  Director 
finds  that  the  rule  is  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

s.  Section  86.159(s).  Pennsylvania  is 
proposing  at  subsection  (s)  that 
applications  for  a  self-bond  and  each 
amiual  update  of  a  self-bond  shall  be 
accompanied  by  a  nonrefundable  fee  in 
the  amount  of  $900.  There  are  no 
counterpart  Federal  regulations. 
However,  in  a  comparable  Federal  rule 
at  30  CFR  777.17,  permit  fees  are 
allowed  so  long  as  they  do  not  exceed 
the  costs  to  the  regulatory  authority. 
Pursuant  to  the  October  10, 1987, 
Pennsylvania  Bulletin,  Pennsylvania 
stated  that  the  $900  fee  was  needed  to 
cover  the  costs  of  reviewing  and 
verifying  the  application  and  to  obtain 
the  services  of  an  outside  consultant  to 
analyze  the  applicant's  eligibility  or 
continuing  eligibility.  Therefore,  the 
Director  finds  that  the  fee  is 
reimbursement  of  the  costs  to 
Pennsylvania  and  finds  the  proposed  - 
rule  is  not  inconsistent  with  SMCRA 
and  the  Federal  regulations. 

t.  Section  86.159{t).  Proposed 
subsection  (t)  estabUshes  the  regulatory 
authority  of  the  Department  to  seek 
remedies  against  a  permittee  or 
applicant  apart  from  those  specifically 
."Wt  forth  in  the  proposed  self-bonding 
rules.  There  are  no  counterpart  Federal 
regulations.  However,  it  is  not 
inconsistent  with  SMC31A  and  the 
Federal  regulations  because  it  clarifies 
that  the  remedies  imder  SMCRA  are  not 
the  only  ones  available  to  Pennsylvania. 

u.  Section  86.166(b).  Pennsylvania  is 
revising  this  paragraph  to  correct  the 
rule  reference  concerning  release  of 
bonds  from  "Part  4  of  this  subchapter" 
to  "86.170-86.173  (relating  to  release  of 
bonds)."  The  Director  finds  that  this 
revision  is  nonsubstantive  in  nature  and 
will  not  render  the  Pennsylvania 
program  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

v.  Section  86.166(c).  Pennsylvania 
prohibited  a  permittee  from  replacing  its 
existing  bond  with  a  self-bond. 
Pennsylvania  is  now  proposing  to  delete 
this  prohibition.  Since  the 
(-«rresponding  Federal  rule  at  30  CFR 


800.30(a)  allows  permittees  to  replace 
existing  bonds  with  other  bonds  that 
provide  equivalent  coverage,  the 
Director  finds  that  the  revised  State  rule 
is  no  less  effective  than  the  Federal  rule. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

Agency  Comments 

Pursuant  to  30  CFR  732.1 7(h)(ii)(i), 
the  Director  soUcited  comments  from 
various  Federal  and  State  agencies  with 
an  actual  or  potential  interest  in  the 
Pennsylvania  program.  The  Department 
of  Labor,  Mine  Safety  and  Health 
Administration  (MSHA),  commented 
that  the  proposed  amendment  would 
have  no  effect  on  MSHA  operations  or 
regulations.  The  Department  of 
Agriculture,  Soil  Conservation  Service, 
stated  that  the  proposed  changes  would 
not  have  any  significant  effects  on  the 
environmental  integrity  of  the 
regulations.  The  Department  of  the 
Interior,  Bureau  of  Mines,  and  the  U.S. 
Army  Corps  of  Engineers  responded  that 
they  had  no  comments. 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Pennsylvania 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  from  EPA 
(Administrative  Record  No.  PA  823.01). 
The  EPA  responded  that  it  concurred 
with  the  proposed  amendment. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by 
Pennsylvania  on  May  11. 1993,  and 
clarified  on  February  17, 1994.  As 
discussed  at  Finding  2.1.,  the  Director 
finds  that,  for  the  most  part,  the 
Pennsylvania  program  does  not  have  a 


counterpart  to  the  Federal  rules  at  30 
CFR  800.23(e)(2).  The  Director  is, 
therefore,  requiring  Pennsylvania  to 
further  amend  its  program  to  correct  the 
identified  deficiencies. 

In  accordance  with  30  CFR 
732.17(f)(1),  the  Director  is  also  taking 
this  opportunity  to  clarify  in  the 
required  amendment  section  at  30  CFR 
938.16  that,  within  60  days  of  the 
publication  of  this  final  rule, 
Pennsylvania  must  either  submit  a 
proposed  written  amendment,  or  a 
description  of  an  amendment  to  be 
proposed  that  meets  the  requirements  of 
SMCRA  and  30  CFR  Chapter  VII  and  a 
timetable  for  enactment  that  is 
consistent  with  Pennsylvania's 
established  administrative  or  legislative 
procedures. 

The  Federal  regulations  at  30  CFR 
Part  938  codifying  decisions  concerning 
the  Pennsylvania  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  conform  their 
programs  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

For  administrative  reasons,  the 
Director  is  reiterating  the  removal  of 
required  amendments  (i),  (j),  and  (k)  as 
set  forth  in  57  FR  48733  (October  28, 
1992)., 

Effect  of  the  Director's  Decision   . 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly. 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Pennsylvania  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Pennsylvania  of  only 
such  provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 
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Executive  Order  127  78 


The  Department  o 
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the  Interior  has 


conducted  the  reviews  required  by 
section  2  of  Executivle  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  sectioi.  However,  these 
standards  are  not  ap  )licable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  sp*  cific  State,  not  by 
OSM.  Under  section; 
SMCRA  (30  U.S.C.  i: : 
30CFR730.il.  732.1  5  and 
732.17(h)(10).  decisions  on  proposed 
State  regulatory  progams  and  program 
amendments  submittad  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submi  ttal  is  consistent 
with  SMCR.\  and  its  implementing 
Federal  regulations  a  id  whether  the 


other  requirements  o 


mpact  statement  is 
since  section 
U.S.C.  1292(d)) 
lecisions  on 
program 
major 
the  meaning  of 
National 
Act.  42  U.S.C. 


tie 


731  and  732  have  bet  n  met 
NationaJ  Environmei\taI  Policy  Act 

No  environmental 
required  for  this  rule 
702(d)  of  SMCRA  (30 
provides  that  agency 
proposed  State  regulakory 
provisions  do  not  constitute 
Federal  actions  withip 
section  102(2)(C)  of 
Environmental  Policy 
4332(2){C). 

Paperwork  Reduction  Act 

This  rule  does  not  c  ontain 
information  coUectioi  requirements  that 
require  approval  bytl  e  Office  of 
Management  and  Bud  ^et  under  the 
Paperwork  Reduction|Act.  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility 

The  Department  of 
determined  that  this  r  ile  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  'lexibility  Act  (5 
U.S.C.  601  et  seq.].  Th  j  State  submittal 
which  is  the  subject  o  this  rule  is  based 
upon  corresponding  F  jderal  regulations 
for  which  an  economii :  analysis  was 


prepared  and  certifica  ion  made  that 
il  i  not  have  a 
:  effect  upon  a 


503  and  505  of 
53  and  1255)  and 


30  CFR  parts  730. 


Act 
1  he  Interior  has 


such  regulations  woul 
significant  economic 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  '  vi  11  be 
implemented  by  the  Si  ate.  In  making  the 
determination  as  to  wl  ether  this  rule 
would  have  a  significa  it  economic 
impact,  the  Departmen  I  relied  upon  the 
data  and  assumptions  or  the 
corresponding  Federal  regulations. 


List  of  Subiects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  July  13. 1994. 

Ronald  C  Recker. 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  forth  in  the 
preamble.  Title  30,  Chapter  VII. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  938— PENNSYLVANIA 

1.  The  authority  citation  for  Part  938 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  938.15  is  amended  by 
adding  paragraph  (bb)  to  read  as 
follows: 

§  938.1 5    Approval  of  regulatory  program 
amendments. 


(bb)  The  following  amendment  to  the 
Pennsylvania  regulatory  program,  as 
submitted  to  OSM  on  May  11. 1993.  and 
clarified  by  letter  dated  February  17, 
1994.  is  approved,  except  as  noted 
herein,  effective  July  20. 1994.>Revisions 
to  Title  25.  Pennsylvania  Code  Sections 
86.142,  86.159.  and  86.166  concerning 
self-bonding  provisions,  except  to  the 
extent  that  Section  86.159(1)(2)  does  not 
contain  all  the  requirements  for  the 
execution  of  indemnity  agreements. 

3.  In  §938.16,  paragraphs  (i).  (j).  and 
(k)  are  removed  and  reserved  and  a  new 
paragraph  (nnn)  is  added  to  read  as 
follows; 

§936.16    Required  regulatory  program 
amendments. 

»        •        *        »        * 

(nnn)  By  September  19, 1994. 
Pennsylvania  shall  submit  either  a 
proposed  aniendment  or  a  description  of 
an  amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to  revise 
section  86.159(11(2)  to  require  two 
officer  signatures  for  each  corporate 
indemnitor,  an  affidavit  from  the 
corporation(s)  certifying  that  entering 
into  the  indemnity  agreement  is  valid 
under  all  applicable  Federal  and  State 
laws,  and  documents  that  evidence  the 
authority  of  the  signatories  to  bind  the 
corporation  and  an  authorization  by  the 
parent  corporation  to  enter  into  the 
indemnity  agreement. 

IFR  DtK.  94-17633  Filed  7-19-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[AMS-FRL-6007-9] 

Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated 
and  Conventional  Gasoline 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule. 


SUMMARY:  The  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act), 
mandated  that  the  Environmental 
Protection  Agency  (EPA  or  the  Agency) 
promulgate  regulations  requiring  that 
gasoline  sold  in  certain  areas  be 
reformulated  to  reduce  vehicle 
emissions  of  toxic  and  ozone-forming 
compounds  and  that  gasoline  sold 
outside  these  areas  would  not  be  more 
polluting  than  it  was  in  1990.  On 
February  16,  1994,  EPA  published  the 
final  rule  establishing  performance 
standards  and  compliance  provisions 
for  conventional  and  reformulated 
gasoline  (RFC).  This  direct  final  rule 
(DFRM)  makes  minor  corrections, 
clarifications,  and  revisions  to  various 
provisions  in  the  final  reformulated 
gasoline  rule. 

This  action  addresses  the  following 
issues:  Work-in-Progress  (VVIP)  baseline 
adjustments;  JP-4  baseline  adjustments; 
summer/winter  season  definition  for 
baseline  determination;  complex  model 
valid  range  extension  for  conventional 
gasoline  baselines;  valid  range  limits  for 
aromatics.  oxygen,  benzene,  and  RVP; 
clarifications  to  the  VOC  and  NOx 
extrapolations  in  the  complex  model; 
clarifications  of  seasonal  condition 
inconsistencies;  and  enforcement 
corrections/clarifications  associated 
with  the  reformulated  gasoline  and  anti- 
dumping regulations,  as  well  as  several 
technical  clarifications  and 
typographical  corrections. 

EFFECTtVE  DATES:  This  rule  will  be 
effective  September  19, 1994  unless 
notice  is  received  by  August  19,  1994 
that  adverse  or  critical  comments  will 
be  submitted  or  that  an  opportunity  to 
submit  such  comments  at  a  public 
hearing  is  requested.  If  such  comments 
or  a  request  for  a  public  hearing  are 
received  by  the  Agency,  then  EPA  will 
publish  a  subsequent  Federal  Register 
notice  withdrawing  from  this  action 
only  those  items  which  are  specifically 
listed  in  those  comments  or  in  the 
request  for  a  public  hearing.  See 
SUPW-EMENTARY  INFORMATION  for  further 
discussion  on  submission  of  public 
comment. 
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ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to  Public  Docket  No.  A-94- 
30,  at  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency, 
Waterside  Mall,  Room  M-1500, 401  M 
Street  SW.,  Washington,  DC  20460.  The 
Agency  requests  that  commenters  also 
send  a  copy  of  any  comments  to  David 
Korotney  at  the  address  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Materials  relevant  to  the  reformulated 
gasoline  final  rule  and  this  direct  final 
rule  are  contained  in  Public  Dockets  A- 
91-02  and  A-92-12,  located  at  room  M- 
1500,  Waterside  Mall  (ground  floor), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460.  The  docket  may  be  inspected 
from  8  a.m.  until  12  noon  and  from  1:30 
p.m.  until  3  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACTlj 
David  Korotney,  U.S.  EPA  (RDSD-12), 
Regulation  Envelopment  and  Support 
Division,  2565  Plymouth  Road,  Ann 
Arbor,  MI  48105,  Telephone:  (313) 
668-4507. 
To  Request  Copies  of  this  Action     \ 
Contact:  Dolores  Frank,  U.S.  EPA 
(RDSD-12),  Regulation  Development 
and  Support  Division,  2565  Plymouth 
Road,  Ann  Arbor,  Ml  48105, 
Telephone:  (313)  668-4295. 

SUPPLEMENTARY  INFORMATION: 

Public  Comments 

For  parties  that  submit  adverse  or 
critical  comments,  notify  EPA  of 
intentions  to  submit  adverse  comments, 
or  request  a  public  hearing,  the  Agency 
requests  that  commenters  identify  each 
of  the  items  at  issue  by  the  specific 
preamble  section  numbers  that  discuss 
those  items.  For  instance,  adverse 
■  comments  on  the  change  to  the  oxygen 
valid  range  limits  should  include  a 
Teference  to  Section  (Item  Number) 
II.A.l  of  the  preamble.  Adverse 
comments  on  any  of  the  insubstantial 
errors  in  Section  I  of  the  preamble 
should  include  a  reference  to  the 
identification  code  associated  with  each 
change  in  that  section.  For  instance, 
adverse  comments  on  the  paragraph 
reference  change  in  §80.41(h)(2)(iii) 


Identification  code 


A 
B 
C 
D 


Regulation  referena 


80.41  (h)(2)(iii) 

80.41 0)(2)  

80.41(m)(1)  .... 
80.42(c)(1) 


80.42(a) 
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ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate, 
if  possible)  to  Public  Docket  No.  A-94- 
30,  at  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency, 
Waterside  Mall,  Room  M-1500,  401  M 
Street  SW.,  Washington,  DC  20460.  The 
Agency  requests  that  comment ers  also 
send  a  copy  of  any  comments  to  David 
Korotney  at  the  address  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Materials  relevant  to  the  reformulated 
gasoline  final  rule  and  this  direct  final 
rule  are  contained  in  Public  Dockets  A- 
91-02  and  A-92-12,  located  at  room  M- 
1500,  Waterside  Mall  (ground  floor), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460.  The  docket  may  be  inspected 
from  8  a.m.  until  12  noon  and  from  1:30 
p.m.  until  3  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Korotney,  U.S.  EPA  (RDSD-12), 
Regulation  Etevelopment  and  Support 
Division,  2565  Plymouth  Road,  Ann 
Arbor.  MI  48105,  Telephone:  (313) 
668-4507. 
To  Request  Copies  of  this  Action 
Contact:  Delores  Frank,  U.S.  EPA 
(RDSD-12),  Regulation  Development 
and  Support  Division,  2565  Plymouth 
Road ,  Ann  Arbor,  MI  48 1 05 ,         i 
Telephone:  (313)  668^295.  ' 

SUPPLEMENTARY  INFORMATION: 

Public  Comments 

For  parties  that  submit  adverse  or 
critical  comments,  notify  EPA  of 
intentions  to  submit  adverse  comments, 
or  request  a  public  hearing,  the  Agency 
requests  that  commenters  identify  each 
of  the  items  at  issue  by  the  specific 
preamble  section  numbers  that  discuss 
those  items.  For  instance,  adverse 
•  comments  on  the  change  to  the  oxygen 
valid  rarige  limits  should  include  a 
Teference  to  Section  (Item  Number) 
II.A.l  of  the  preamble.  Adverse 
comments  on  any  of  the  insubstantial 
errors  in  Section  I  of  the  preamble 
should  include  a  reference  to  the 
identification  code  associated  with  each 
change  in  that  section.  For  instance, 
adverse  comments  on  the  paragraph 
reference  change  in  §  80.41(h)(2)(iii) 


should  include  a  reference  to  Item 
Number  I-A.  The  EPA  will  withdraw 
from  this  direct  final  action  only  those 
specific  provision(s)  so  identified.  All 
other  provisions  included  in  today's 
notice  will  become  effective  on 
September  19, 1994. 

EPA  believes  that  the  use  of  a  direct 
final  rule  is  appropriate  because  the 
changes  made  are  generally  minor  in 
nature  and  all  are  expected  to  be  non- 
controversial.  The  DFRM  will  allow  the 
Agency  to  finalize  such  changes  in  a 
timely  manner.  For  instance,  many  of 
the  changes  contained  herein  clarify 
issues  relevant  to  the  development  and 
auditing  of  individual  baselines  which, 
in  general,  must  be  submitted  by  either 
June  1, 1994  or  September  1, 1994. 
Likewise,  the  reformulated  gasoline 
program  will  commence  on  December  1, 
1994.  The  clarifications  and  changes 
contained  herein  will  promote 
successful  implementation  of  this 
program. 

A  copy  of  this  action  is  available  on 
the  OAQPS  Technology  Transfer 
Network  Bulletin  Board  System 
(TTNBBS).  The  TTNBBS  can  be 
accessed  with  a  dial-in  phone  line  and 
a  high-speed  modem  (PH#  919-541- 
5742).  The  parity  of  your  modem  should 
be  set  to  none,  the  data  bits  to  8,  and 
the  stop  bits  to  1.  Either  a  1200,  2400, 
or  9600  baud  modem  should  be  used. 
When  first  signing  on,  the  user  will  be 
required  to  answer  some  basic 
informational  questions  for  registration 
purposes.  After  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 
(M)       OMS 

(K)       Rulemaking  and  Reporting 
(3)        Fuels 

(9)        Reformulated  gasoline 
A  list  of  ZIP  files  will  be  shown,  all  of 
which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  Today's 
action  will  be  in  the  form  of  a  ZIP  file 
and  can  be  identified  bv  the  following 
title:  RFG-DFRM.ZIP.  To  download  this 
file,  type  the  following  instructions  and 
transfer  according  to  the  appropriate 
software  on  your  computer: 
<D>owrnload,  <P>rotocol,  <E>xamine, 

<N>ew.  <L>ist.  or  <H>elp  Selection 

or  <CR>  to  exit:  H  filename. zip 


You  will  be  given  a  list  of  transfer 
protocols  fi-om  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  The 
software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  via 
<S>ystems  Utilities  from  the  top  menu, 
under  <A>rchivers/de-archivers.  Please 
note  that  due  to  differences  between  the 
software  used  to  develop  the  document 
and  the  software  into  which  the 
document  may  be  downloaded,  changes 
in  format,  page  length,  etc.  may  occur. 

The  remainder  of  this  preamble  is 
organized  into  the  following  sections: 

I.  Insubstantial  Errors 

II.  Valid  Range  Bimits 

III.  Complex  Model 

IV.  Enforcement  Ckirrections  and 

Clarifications 

V.  Summer/Winter  Season 

VI.  Baseline  Determination  Adjustments 
Vn.  Public  Participation  and  Effective  Date 

VIII.  Statutory  Authority 

IX.  Administrative  Designation 

X.  Regulatory  Flexibility  Analysis 

I.  Insubstantial  Errors 

The  final  rulemaking  for  the 
regulation  of  reformulated  and 
conventional  gasoHne  contained  a 
number  of  errors,  ambiguities,  and 
misrepresentations  of  Agency  intent 
which  are  being  addressed  by  this  direct 
final  rule.  Of  these  errors,  many  are 
minor  in  both  form  and  effect.  The 
minor  errors  do  not  require  detailed 
discussions  since  they  all  have  at  most 
a  negligible  effect  on  compliance  with 
the  regulations,  and  require  only  simple 
corrections.  Such  minor  errors  took  the 
form  of  typographical  errors, 
grammatical  errors,  inadvertent 
omissions,  and  inadvertent  insertions. 
The  table  below  lists  all  the 
insubstantial  errors  that  are  being 
corrected  in  this  direct  final  rule.  Other 
errors  are  more  substantial.  The  more 
substantial  errors  and  the  associated 
corrections  have  been  discussed  on  an 
item-by-item  basis  in  the  following 
sections. 


Identification  code 


Regulation  reference 


Correction 


A 
B 
C 
D 


80.41(h)(2)(iii) 

80.41 0)(2) 

80.41  (m)(1) .... 
80.42(c)(1) 


80.42(a) 


Correct  tbe  paragraph  reference  from  80.101(g)  to  80.101(h). 

Correct  the  paragraph  reference  from  (j)(1)(i)  to  0)(1). 

A  missing  word  "of  is  Inserted  into  ttie  text. 

In  ttie  table,  change  the  valid  range  Hmits  for  "Oxygenate"  in  volume  percent  to 
valid  range  limits  for  "Oxygen"  in  weight  percent  to  match  the  values  already 
present. 

Correct  the  definition  of  exhaust  and  nonexhaust  VOC  from  nonmethane  hydro- 
cartx>ns  to  nonmethane,  nonethane  hydrocart)ons.  All  calculations  and  equa- 
tions are  correctty  based  on  nonmethane,  nonethane  hydrocartxjns. 
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Identification  ccxJe 


G 

H 


I  . 
J. 

K 
L 

M 

N  . 
O 

P  . 
Q 
R  . 


S 

T 


V  . 
W 
X  . 

Y  . 
Z  . 


AA 
AB 
AC 
AD 

AE 

AF. 

AG 
AH 


AI  .. 

AJ  . 

AK 
AL  . 
AM 
AN 

AO 
AP 

AQ 

AR 


80 


»2(b)(1)(ii). 
a342(b)(3)<ii). 


80. 
80. 


80. 
80. 

80. 
80. 


15(b)(3) 

5(c)(1)(iv)(A) 


'5(c)(1)(iv)(C)(12) 
'5(c)(1)(iv)(C)(14) 


80.^  5(0(1  )(iv)(D)(11) 


80. 
80. 

80. 
80. 

80. 


^  5(0(1  )(iv)(D)(12) 
^5(0(1)(iv)(D)(14) 


(0(8)(ii)  

^(d)(14(iv)(B) 
(e)(1)(ii) 


80.4  )(e)(4)(iii) 

80.4  )(e)(5)(iv)  &  80.45(e)(6)(iv) 


80.4>(e)(9)&80.45(e)(l0) 


80.90fb)(1) 

80.90 

80.91 
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,  ReguJation  reference 


80.42(b)(2)(ii).       and 


5(0(1  )(iv)(B) 

5(0(1)(iv)(C)(11) 


80.44(f)(1) 

80.4!  ,(f)(l)  (i)  4  (u) 

80.4|(O(1) 

80.' 

80.44(c)(2)(ii 


1.44(0(1  )(v). 
(Jir) 


80.48(9)  .„. 
80.45  (a)(5Mi) 
80.4<  (b)(3)(iii) 
80.5 


Si  (a) 


80.6ad)(3) 

80.6C  (g)(1)  and  (g)(2)(u) 


80.6d(c)(8)(ii)(A)  and  (c)(9)(ii)(A) 
80.64o(9)(ii)(B) 


80.6fi|O(10(i) 
80.69la)(7)(ii) 


80.6Slb)(3) 
80.70j)(11J 
80.r 
80.81 


h) 


e)(2)  „... 
e)(2)(iv) 


80.91  e)(4)(j)(A) 


Correction 


Add  a  conduding  sentence  which  clarifies  that  the  use  of  methanol  and  other 
non-alcohol,  non-ether  oxygenates  In  reformulated  gasoline  s  limited  to  vehicle 
testing  under  the  Cortex  Model. 

Correct  the  inadvertent  omisskxi  of  the  first  decimal  place  in  the  baseline  values 
for  exhaust  VCX:  and  NOx  in  Table  3. 

The  footnotes  to  Table  6  are  clanfied  to  indicate  that  the  higher  E300  limit  can  be 


in  paragraphs  80.45  (c)(l)(iv)(C)(6) 


and  (12)" 
and  (^" 


to 


to 


no  higher  than  94  percent  as  described 

and  80.45(0(1  )(iv)(D)(6). 
Change  the  word  "arid"  to  "and/or". 
The   paragraph   references  are  corrected  from   (c)(1)(iv)(C)(8)   and   (9)"   to 

"(0(l)(iv)(C)(9)and(?0)." 
Correct  the  second  "E300"  to  "AE300". 
The  paragraph  references  are  corrected  from  "(c)(1)(iv)(C)(f?) 

'•(0(i)('v)(C)(;3)." 
The  paragraph  references  are  con-ected  from  "(c)(l)(iv)(D)(5) 

"(c)(1)('v)(D)(g)and(/0)." 
Correct  "E30'  0"  to  "E300". 
The  paragraph  references  are  corrected  from  '*(c)(1)(iv)(D)(n)  and  (12>"  to 

"(0(i)(iv)(D)(r2)and(r3)."  ^    ' 

An  extraneous  word  "for"  at  the  end  of  the  paragraph  is  removed 
Change  the  word  "and"  to  "anci'or". 
Correct  the  toxic  emissions  baseline  values  in  the  equations  which  were  rounded 

tncorrectly  to  rmmic  the  correct  values  in  Tabte  5  o(  80.45(b)(3) 
In  Phase  I.  v  /v  /• 

"TOXICS2%=(100%x(TOXICS2-17.58m9/mi)J/(47.58mg/mi)" 
In  Phase  II.  -^     'yy  -^    , 

"TOXICS1%=[100%x(TOXICS1-86.34mg/mi)]/{86.34  mg/mi)" 

A  missing  word  "an"  is  inserted  into  the  last  sentence. 

Add  a  concluding  sentence  which  clarifies  that  the  use  of  methanol  and  other 
non-alcohol,  non-ether  oxygenates  in  the  Complex  Model  is  limited  to  aug- 
mentation through  vehicle  testing. 

Correct  the  vanable  names  in  the  equations  to  mimic  the  variable  names  in  the 
definition  Jist:  "HSVOCr  is  corrected  to  "VOCHSI".  "DIVOCI"  is  con-ected  to 
"V0CD11".  "RLV0C1"  is  corrected  to  "VOCRLI",  "RFVOC1"  is  coaected  to 
"V0CRF1",  "HSV0C2"  is  corrected  to  "VOCHS2".  "DIVOC2"  is  corrected  to 
"V0CDI2".  "RLV0C2"  is  corrected  to  "V0CRL2",  "RFV0C2"  is  corrected  to 
"V0CRF2". 

The  paragraph  references  are  corrected  from  "(a),  (c),  and  (d)"  to  "(c)  (d)  and 
(e)". 

The  units  for  E200  and  E300  are  corrected  from  'Volume  percent 

evaporated". 
Con-ect  the  paragraph  reference  from  "(c)(1)(fv)  of  this  section 

this  section  and  80.49(d)". 
Revise  last  sentence  to  clarify  that  the  model  must  be  re-estimated  after  droooina 

the  B,  term.  ^^  ^ 

A  concluding  sentence  is  added  indicating  that  the  centered  form  of  the  Complex 

Model  will  be  made  available  upon  request 
Correct  "the  augmentation  petition"  to  "other  augmentation  petitions". 
The  "Candidate  parameter"  entry  is  deleted  from  the  tabte. 
The  paragraph  reference  is  corrected  from  "(b)(2)(ii)  and  (b)(3)"  to  "(bU?)(ii)" 
Revise  last  sentence  to  clarify  that  closed-loop  systems  and  adaprn,e  learning 

components  are  mininHjm  requirements. 
A  cross-reference  to  the  Wendstock  accounting  requirement  in  80  102(e)  is  cor- 
rected. 
Cross-references  to  80.45,  pertaining  to  the  calculation  of  per-gallon  values  for 

VOC,  NOx.  and  toxics  emissions  performance  reduction,  are  corrected 
Cross-references  to  the  complex  model  in  80.45^re  corrected. 
A    cross-reference    to    the    annual    toxics    emissions    weighting    formula    in 

80.68(c)(9)(l)(B)  is  corrected. 

A  cross-reference  to  the  HOy  emissions  reduction  percentage  in  80  45  is  cor- 
rected. 

A  cross-reference  to  the  applicable  correlation  ranges  in  80.65(e)(2)(i)  is  cor- 
rected. 

A  cross-reference  to  the  oxjgen  averaging  requirements  in  80.67(0  is  corrected 

The  spelling  of  Allegheny  County,  Pennsylvania,  is  corrected. 

A  cross-reference  to  the  survey  provisions  in  80.4l(q)(2)  is  con^ected 

A  aoss-reference  to  the  sampling  and  analysis  methodology  in  80  46  is  cor- 
rected. 

In  the  equation,  correct  the  variable  "BX"  to  "BZ". 

The  paragraph  reference  is  corrected  from  "(e)(2)"  to  ''(e)(1)". 

In  the  equation  only,  the  variable  "N,,"  is  corrected  to  n,.".  the  vanable  "n."  is 
corrected  to  "N.",  the  variatHe  "p"  is  con^ected  to  "p,^". 

Correct  the  equation  to  include  division  by  100  as  follows- 

UV=(AV/(100-OV)]     100 


to  "percent 


to  "(c)(i)(iv)  of 
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Identificntion  code 

Regulation  reference 

A^ 

80.91  (e)(4)(i)(B) 

AT 

80.91  (e)(4)(ii)(A) ».. 

80.91  (e)(4)(li)(A) 

80.91  (e)(4)(ii)(B) _ 

80.93(a)(3)(ii) _. 

80.93(c)(9) 

AU  

AV  

AW  _ 

80.101(e)(3)  &  (f)(4) 

A7 

80.102(b)(1) „»„ 

QQ 

80.102<e)(2)(i)  :.» 

80.1 02(f)(2)(i) 

BC  ..........i„. 

80.125(a) 

80.1 28(e)(2)  ....*.... 

BE  „ 

80.128(e)(5) _ : 

80. 128(g)(3)(lii)  ..;... „ 

80.129(e) 

BG  ....; 

n.  Valid  Range  Limits 

The  valid  range  limits  in  both  the 
Simple  and  Complex  Models  specify  the 
range  for  each  fuel  parameter  outside  of 
which  the  models  cannot  be  used  for  the 
evaluation  of  emission  performances. 
These  limits  ensure  that  the  models  will 
not  be  used  for  extremely  high  or  low 
fuel  parameter  values  which  would 
compromise  the  validity  of  the  models. 
Thus  the  valid  range  limits  were 
instituted  as  a  means  toward 
maintaining  the  accuracy  of  the 
comphance  calculations,  and  thus  thb 
integrity  of  the  reformulated  gasoline 
and  anti-dumping  programs. 

The  Agency  made  every  attempt  to 
make  the  vaUd  range  limits  as  wide  as 
possible  to  provide  flexibility  to  refiners 
while  maintaining  a  focus  on  the  need 
for  accurate  performance  estimates.  This 
was  especially  true  for  the  conventional 
gasoline  valid  range  limits,  as  EPA 
wanted  to  avoid,  to  the  extent  possible, 
estabhshing  provisions  which  would 
require  refiners  to  reformulate  their  I 
conventional  fuels.  To  provide  ' 

additional  flexibihty,  the  Agency  also 
allowed  the  extension  of  the  specified 
valid  range  for  the  Complex  Model  for 
conventional  gasoline  when  a  refiner's 
individual  1990  baseline  fuel  exceeds 
the  valid  range  in  one  or  more  fuel 
parameters. 

Since  pubhcation  of  the  final  rule,  the 
Agency  has  determined  that  the 
flexibility  provided  to  refiners  in  the 
valid  range  limits  requires  some 
revision  and  clarification  to  avoid 
unnecessary  and  costly  refinery 
modifications  which  have  no  long  term 
environmental  benefit.  The  changes  to 
the  regulations  can  be  separated  into 
two  categories:  changes  to  the  specified 
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Identification  code 


AS 

AT, 

AU 

AV 

AW 

AX 

AY 

AZ. 

BA 

BB 

BC 

BO 

BE 

BF, 

BG 


Regulation  reference 

80.91  (e)(4)(i)(B) 

80.91  (e)(4)(ii)(A) 

80.91  (e)(4)(ii)(A) 

80.91  (e)(4){ii)(B) _ 

80.93(a)(3)(ii) _ 

80.93(c)(9) „.... 

80.101(e)(3)  &  (f)(4)  i 

80.102(b)(1) _>:. 

80.102(e)(2)(i)  „„ 

8ai02(()(2)(i) 

B0.125(a) 

80.128(e)(2)....* 

80.1 28(e)(5) _ : 

80. 128(g)(3)(iii)  ,.;... 

80.129(e)  ..'. 


Correction 


Correct  the  equation  to  include  division  tjy  100  in  two  places: 

UR=[BR  -  {I(OV,xOR.)}/1 001/1(1 00  -  rOV,}/1 001 

Correct  \he  equation  to  include  division  t)v  100  as  follows: 

AV=UV(100-OV)/100 

Correct  the  definition  of  UV  from  "nonoxygenated  paran>eter  value"  to  "non- 
oxygenated  parameter  value". 

Correct  the  equation  to  Include  division  by  100  as  follows: 

BR={URx(100-KOV,)l+r(OViXOR,)}/100 

Re-word  the  first  sentence  to  read  "Petitions,  'showings'  and  other  associated 
proof  may  be  submitted  to  EPA  prior  to  submittal  of  the  individual  baseline  (per 
paragraphs  (a)(1)  and  (a)(2)  of  this  section)". 

A  cross-reference  to  80.93  (c)(8)  is  clarified. 

References  to  California  gasoline  are  clarified. 

An  extraneous  word  is  deleted. 

A  cross-reference  to  80.101(g)  is  added. 

A  typographical  error  is  corrected. 

A  cross-reference  to  the  reports  required  by  80.105  is  conected. 

A  cross-reference  to  the  assumptions  pertaining  to  the  use  of  RBOB  in 
80.69(a)(9)  is  corrected. 

A  cross-reference  to  the  sampling  and  testing  rates  in  80.69(a)(7)  is  corrected. 

A  typographical  error  is  corrected. 

A  cross-reference  to  the  sampling  and  testing  rates  in  80.69  is  corrected. 


II.  Valid  Range  Limits  | 

The  valid  range  limits  in  both  the 
Simple  and  Complex  Models  specify  the 
range  for  each  fuel  parameter  outside  of 
which  the  models  cannot  be  used  for  the 
evaluation  of  emission  performances. 
These  limits  ensure  that  the  models  will 
not  be  used  for  extremely  high  or  low 
fuel  parameter  values  which  would 
compromise  the  validity  of  the  models. 
Thus  the  valid  range  limits  were 
instituted  as  a  means  toward 
maintaining  the  accuracy  of  the 
compliance  calculations,  and  thus  the 
integrity  of  the  reformulated  gasoline 
and  anti-dumping  programs. 

The  Agency  made  every  attempt  to 
make  the  valid  range  limits  as  wide  as 
possible  to  provide  flexibility  to  refiners 
while  maintaining  a  focus  on  the  need 
for  accurate  performance  estimates.  This 
was  especially  true  for  the  conventional 
gasoline  valid  range  limits,  as  EPA 
wanted  to  avoid,  to  the  extent  possible, 
establishing  provisions  which  would 
require  refiners  to  reformulate  their 
conventional  fuels.  To  provide 
additional  flexibihty,  the  Agency  also 
allowed  the  extension  of  the  specified 
valid  range  for  the  Complex  Model  for 
conventional  gasoline  when  a  refiner's 
individual  1990  baseline  fuel  exceeds 
the  valid  range  in  one  or  more  fuel 
parameters. 

Since  pubUcation  of  the  final  rule,  the 
Agency  has  determined  that  the 
flexibility  provided  to  refiners  in  the 
valid  range  limits  requires  some 
revision  and  clarification  to  avoid 
unnecessary  and  costly  refinery 
modifications  which  have  no  long  term 
environmental  benefit.  The  changes  to 
the  regulations  can  be  separated  into 
two  categories:  changes  to  the  specified 


valid  range  hmits,  and  clarification  of 
the  provision  for  extending  the  valid 
range  for  individual  refiner  baseline 
fuels.  Both  of  these  topics  will  be 
described  in  detail  below. 

A.  Revised  Valid  Range  Limits 

The  valid  range  limits  for  the  Simple 
and  Complex  Models  were  based  on  two 
different  sets  of  data  and  were 
developed  using  different  assumptions. 
The  Simple  Model  valid  range  limits 
we^fexletermined  followang  the 
regulatory  negotiations  held  in  1991. 
The  Complex  Model  valid  range  limits 
were  based  upon  an  examination  of  the 
sufficiency  of  data  in  the  Complex 
Model  database  and  the  accuracy  of 
extrapolations  (See  the  Regulatory 
Impact  Analysis  for  the  final  rule, 
Section  JV.D).  Because  the  valid  range 
limits  for  the  Simple  and  Complex 
Models  were  established  independently 
and  through  different  processes,  the 
valid  range  Umits  for  the  two  models 
were  different  from  one  another.  Since 
promulgation  of  the  final  rule,  the 
Agency  has  learned  that  the  specified 
valid  ranges  may  force  refiners  to  make 
refinery  modifications  to  comply  with 
the  regulations  that  are  unwarranted 
under  the  Simple  Model,  and 
unnecessary  under  the  Complex  Model. 
Thus  EPA  is  revising  the  vahd  range 
limits  for  oxygen  content,  RVP, 
aromatics  content,  and  benzene  content 
for  the  Simple  Model,  and  oxygen 
content  for  the  Complex  Model. 

1.  Change  to  High  End  of  Oxygen  Valid 
Range 

The  high  end  of  the  valid  range  limit 
for  oxygen  in  both  the  Simple  and 
Complex  Models  was  based  on  the 
maximum  amount  of  oxygen  that  an 


oxygenated  fuel  was  expected  to 
lawfully  contain.  Of  all  the  oxygenates 
that  will  Ukely  be  used  iri  the 
reformulated  gasoline  program,  ethanol 
has  the  highest  oxygen  content  at  0.35 
grams  of  oxygen  per  gram  of  ethanol. 
The  Agency  used  this  value  as  a 
benchmark  in  determining  the  high  end 
of  the  valid  range  for  oxygen,  assuming 
a  10  volume  percent  ethanol  blend. 
However,  since  promulgation  of  the 
final  rule,  the  Agency  has  learned  that 
density  variations  in  gasoline 
blendstocks  may  result  in  wide 
variations  in  the  oxygen  content  of  an 
oxygenated  fuel  on  a  weight  percent 
basis  despite  the  fact  that  the  volume 
percent  remains  fixed.  For  instance, 
blending  10  volume  percent  ethanol 
into  a  higher  density  gasoline  could 
produce  a  blend  with  an  oxygen  content 
as  low  as  3.4  weight  percent,  while 
blending  10  volume  percent  ethanol 
into  a  lower  density  gasoline  could 
produce  a  blend  with  an  oxygen  content 
as  high  as  4.0  weight  percent. 

Since  the  largest  excise  tax  exemption 
available  to  refiners  for  the  use  of 
ethanol  in  gasoline  blends  is  for 
oxygenated  fuels  that  contain  10  volume 
percent,  many  ethanol  blends  v«ll 
contain  10  volume  percent  ethanol. 
Thus  it  is  essential  that  the  high  end  of 
the  valid  range  for  both  the  Simple  and 
Complex  Models  be  raised  to  4.0  weight 
percent.  This  change  will  allow  fuels 
which  are  already  being  produced  to  be 
evaluated  writh  the  Simple  and  Complex 
Models.  The  change  will  also  guarantee 
that  no  fuel  oxygenated  with  ethanol 
will  be  excluded  from  the  reformulated 
gasoline  program  due  to  an  oxygen 
content  that  is  outside  the  range  of  the 
model,  as  long  as  it  complies  with  the 
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volume  limits  applicable  in  a  waiver 
issued  imder  section  211(f)  of  the  Clean 
Air  Act.  Since  fuek  with  oxygen 
contents  of  4.0  weight  percent  are 
already  being  produced,  the  change  will 
have  no  additional  impact  on  vehicle 
driveabiUty.  Also,  feince  the  models 
continue  to  be  accjirate  between  3.5  and 
4.0  weight  percentj  and  the  emission 
standards  are  not  being  changed,  this 
change  to  the  high  end  of  the  valid 
range  for  oxygen  content  will  have  no_ 
adverse  impact  onkhe  environment. 

2.  Change  to  Low  Hnd  of  RVP  Valid 
Range  in  the  Simple  Model 

The  low  end  of  t  le  valid  range  for 
RVP  in  the  Simple  Model  was  based  on 
the  distribution  of  data  used  in  the 
model's  development,  as  well  as  a 
consideration  of  thp  needs  of  the 
reformulated  gasoline  and  anti-dumping 
programs  under  th*  Simple  Model. 
Since  VOC  emission  reductions  under 
the  Simple  Model  are  accomplished 
primarily  through  limits  on  maximum 
RVP  levels,  the  valid  range  for  RVP  in 
the  Simple  Model  only  affects  toxics 
compliance  calculations.  In 
promulgating  the  fiiial  regulations,  the 
Agency  determined  that  refiners  had  no 
incentive  to  reduce!  RVP  below  6.6  psi 
for  the  purposes  of  Complying  with  the 
toxics  standards  since  reductions  in  fuel 
benzene  and  aromaltics  are  much  more 
effective  in  reducing  emissions  of  toxic 
compounds.  i 

In  contrast  to  the  Simple  Model,  the 
absence  of  RVP  capk  and  the  impact  of 
other  fuel  parameters  on  emissions 
under  the  Complex  Model  will  likely 
resuh  in  large  variations  in  RVP  levels 
in  reformulated  gasoline.  RVP  control 
will  continue  to  be  the  primary 
mechanism  through  which  VOC 
emissions  are  reduded  because  RVP  is 
the  most  cost-effective  fuel  parameter  to 
control,  and  because  the  RVP  effect  on 
VOC  in  the  Complelc  Model  is  quite 
large.  As  in  the  Sinfcle  Model,  the  valid 
range  for  RVP  in  thd  Complex  Model 
was  determined  fro  n  an  examination  of 
the  distribution  of  c  ata  used  in  the 
model's  developme  it  and  the  needs  of 
the  reformulated  gasoline  and  anti- 
dumping programs.  The  low  end  of  the 
valid  range  was  set  it  6.4  psi  to 
accommodate  large  reductions  in  RVP 
while  maintaining  t  le  accuracy  of  the 
Complex  Model.  Fuel  RVPs  are 
expected  to  reach  t'.:  is  low  level  in 
Phase  II  of  the  refon  nulated  gasoline 
program,  and  the  potential  exists  for 
them  to  be  reached  In  Phase  I  as  well. 

California  has  befin  developing  its 
own  program  in  which  reformulated 
gasoline  must  meet  nore  stringent 
requirements  than  i(i  the  federal 
program  during  the  years  1996  and  1997 


that  the  Simple  Model  will  be  in  effect. 
Given  California's  more  stringent 
requirements,  the  potential  exists  for 
fuel  having  an  RVP  of  less  than  6.6  psi 
to  be  either  sold  or  used  as  a  blendstock 
in  and  outside  of  California.  With  the 
low  end  of  the  valid  range  for  RVP  set 
at  6.6  psi,  these  California  reformulated 
gasolines  might  not  be  certifiable  as 
federal  reformulated  gasoline.  Also, 
refiners  trying  to  blend  down  tanks 
quickly  at  terminals  in  the  spring  to 
meet  summer  volatility  requirements 
may  end  up  with  fuels  that  have  RVPs 
as  low  as  6.4  psi. 

Since  the  low  end  of  the  valid  range 
for  RVP  under  the  Complex  Model  is  6.4 
psi,  the  Agency  has  determined  that  the 
low  end  of  the  valid  range  for  RVP 
under  the  Simple  Model  should 
hkewise  be  6.4  psi.  The  change  from  6.6 
psi  to  6.4  psi  makes  the  low  end  of  the 
valid  range  for  RVP  consistent 
throughout  Phase  I  of  the  federal 
reformulated  gasoline  program,  and 
provides  an  additional  element  of 
flexibility  for  refiners  to  complement 
the  already  established  blending  and 
enforcement  tolerances.  The  change 
should  have  no  effect  on  the 
environment,  since  presumably  only 
cleaner  fuels  would  be  allowed 
certification  under  the  Simple  Model. 
Both  the  Simple  and  Complex  Models 
are  linear  with  respect  to  RVP  for  all 
pollutants,  and  this  linear  relationship 
would  simply  be  extended  from  6.6  psi 
down  to  6.4  psi. 

3.  Change  to  High  End  of  Aromatics 
Valid  Range  in  the  Simple  Model 

It  was  and  is  the  intention  of  the 
Agency  to  avoid,  to  the  extent  possible, 
establishing  regulations  which  require 
refiners  to  reformulate  their 
conventional  fuels.  The  anti-dumping 
program  is  designed  to  ensure  that  a 
refiner's  or  importer's  conventional 
gasoline  stays  as  clean  as  it  was  in  1990, 
and  does  not  require  reformulation 
beyond  those  levels.  Thus  the  valid 
range  limits  for  conventional  gasoline  in 
both  the  Simple  and  Complex  Models 
were  designed  to  be  as  wide  as  possible 
while  simultaneously  ensuring  the 
accuracy  of  the  models.  As  an 
additional  level  of  flexibility,  the 
Agency  also  allowed  for  the  extension  of 
the  valid  range  for  conventional 
gasoline  if  a  refiner's  individual  1990 
baseline  fuel  exceeded  the  specified 
valid  range  limits  (see  discussion  in 
Section  II.B.  below). 

Since  promulgation  of  the  final 
regulations  for  the  anti-dumping 
program,  the  Agency  has  determined 
that  the  valid  range  limits  in  the  Simple 
Model  for  aromatics,  which  are  more 
restrictive  than  those  for  conventional 


gasoline  under  the  Complex  Model . 
could  be  widened  without  any  i 

detrimental  impacts  on  either  the 
program  or  on  the  environment. 
Without  such  a  change  to  the 
regulations,  refiners  may  be  forced  to 
make  changes  to  their  refineries  by  1995 
that  are  not  necessary  in  1998  when 
compliance  under  the  Complex  Model 
is  mandatory.  Thus  the  Agency  is 
changing  the  high  end  of  the  valid  range 
for  aromatics  under  the  Simple  Model 
from  45  volume  percent  to  55  volume 
percent.  This  change  will  ensure  that 
the  Simple  Model  can  be  used  for  as 
many  conventional  fuels  as  possible  to 
show  compliance  under  the  anti- 
dumpinf  program  without  the  need  to 
extend  the  vj^Iid  range.  The 
environment  will  not  be  adversely 
impacted  since  it  was  the  Agency's 
intent  to  allow  extensions  of  the  valid 
range  when  a  refiner's  1990  baseline 
fuel  exceeded  the  specified  valid  range 
limits.  The  change  will  not  affect  RFC 
compliance,  since  aromatics  are 
controlled  by  the  reformulated  gasoline 
standards  for  toxics.  Driveability  will 
not  be  affected  since  fuels  with 
aromatics  levels  as  high  as  55  volume 
percent  currently  exist  in-use.  Also, 
consistency  in  the  high  end  of  the  valid 
range  limits  for  aromatics  will  be 
maintained  throughout  Phase  I  of  the 
program.  Because  the  relationship 
between  toxic  emissions  and  fuel 
aromatics  levels  is  linear  in  the  Simple 
Model,  the  change  will  not  result  in  an 
inaccurate  application  of  the  model  to 
higher  aromatics  levels. 

4.  Change  to  Low  End  of  Aromatics 
Valid  Range  in  the  Simple  Model 

The  Agency  has  also  determined  that 
the  low  end  of  the  valid  range  for 
aromatics  in  the  Simple  Model  may  not 
provide  refiners  with  adequate 
fiexibility  under  the  reformulated 
gasoline  program.  For  the  Complex 
Model,  the  Agency  determined  that  the 
relationships  between  aromatics  and 
emissions  could  not  be  trusted  at  levels 
below  10  volume  percent.  However,  the 
Agency  determined  that  a  flat-line 
extrapolation  below  10  volume  percent, 
in  which  no  emission  benefits  or 
detriments  result  from  lowering 
aromatics  values  below  10  volume 
percent,  would  provide  greater 
flexibility  without  compromising  the 
accuracy  of  the  Complex  Model 
equations  in  this  range.  Since 
promulgation  of  the  final  rule,  the 
Agency  has  determined  that  the 
Complex  Model  approach  to  low  values 
of  aromatics  can  be  appropriately 
applied  to  the  Simple  Model  as  well. 
Therefore,  the  Agency  is  changing  the 
low  end  of  the  valid  range  for  aromatics 
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under  the  Simple  Model  from  10 
volume  percent  to  0  volume  percent,  but 
will  not  allow  any  emission  benefits  in 
this  range.  The  Agency  did  not  intend 
to  discourage  the  production  of  fuels 
that  had  very  low  levels  of  aromatics, 
and  were,  thus,  qualitatively  considered 
to  be  cleaner  burning.  If  the  low  end  of 
the  valid  range  for  aromatics  is  left  at  10 
volume  percent,  fuels  with  aromatics 
values  of  less  than  10  volume  percent 
that  would  otherwise  be  complying 
reformulated  gasolines  under  the 
Simple  Model  will  not  be  certifiable, 
despite  the  fact  that  those  same  fuels 
may  be  certifiable  under  the  Complex 
Model.  This  change  is  expected  to  be 
environmentally  benign,  as  few  refiners 
will  have  any  incentive  to  reduce 
aromatics  below  10  volume  percent  for 
reformulated  gasoline  under  the  Simple 
Model. 

5.  Change  to  High  End  of  Benzene  Valid  - 
Range  in  the  Simple  Model 

As  stated  in  Section  II.A.3,  it  was  and 
is  the  intention  of  the  Agency,  to  the 
extent  possible,  not  to  establish 
regulations  that  require  the 
reformulation  of  conventional  gasoline 
under  the  anti-dumping  program. 
However,  the  valid  range  limits  for 
benzene  under  the  Simple  Model  may 
in  fact  force  refiners  to  reformulate 
conventional  gasoUne.  The  Agency  has 
determined  that  the  valid  range  limits  in 
the  Simple  Model  for  benzene,  which 
are  more  restrictive  than  those  for 
conventional  gasoline  under  the 
Complex  Model,  can  be  widened 
without  any  detrimental  impacts. 
Without  such  a  change  to  the 
regulations,  refiners  may  be  forced  to 
make  changes  to  their  refineries  by  1995 
that  are  not  necessary  in  1998  when 
compliance  under  the  Complex  Model 
is  mandatory.  Thus  the  Agency  is 
changing  the  high  end  of  the  valid  range 
for  benzene  under  the  Simple  Model 
from  2.5  volume  percent  to  4.9  volume 
percent.  This  change  ensures  that  the 
Simple  Model  can  be  used  for  as  many 
conventional  fuels  as  possible  to  show 
compliance  under  the  anti-dumping 
program  without  the  need  to  extend  the 
valid  range.  The  change  will  not  affect 
RFC  compliance,  since  benzene  is 
controlled  by  the  reformulated  gasoline 
standards  for  fuel  benzene  content  In 
like  manner  to  raising  the  high  end  of 
the  valid  range  for  aromatics, 
consistency  in  the  valid  range  limits 
will  be  maintained  throughout  Phase  I 
of  the  program.  The  environment  will 
not  be  adversely  impacted  since  it  was 
the  Agency's  intent  to  allow  extensions 
of  the  valid  range  when  a  refiner's  1990 
baseline  fuel  exceeded  the  specified 
valid  range  Umits.  As  for  aromatics, 
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under  the  Simple  Model  from  10 
volume  percent  to  0  volume  percent,  but 
will  not  allow  any  emission  benefits  in 
this  range.  The  Agency  did  not  intend 
to  discourage  the  production  of  fuels 
that  had  very  low  levels  of  aromatics, 
and  were,  thus,  qualitatively  considered 
to  be  cleaner  burning.  If  the  low  end  of 
the  valid  range  for  aromatics  is  left  at  10 
volume  percent,  fuels  with  aromatics 
values  of  less  than  10  volume  percent 
that  would  otherwise  be  complying 
reformulated  gasolines  under  the 
Simple  Model  will  not  be  certifiable, 
despite  the  fact  that  those  same  fuels 
may  be  certifiable  under  the  Complex 
Model.  This  change  is  expected  to  be 
envirorunentally  benign,  as  few  refiners 
will  have  any  incentive  to  reduce 
aromatics  below  10  volume  percent  for 
reformulated  gasoline  under  the  Simple 
Model. 

5.  Change  to  High  End  of  Benzene  Valid 
Range  in  the  Simple  Model 

As  stated  in  Section  n.A.3,  it  was  and 
is  the  intention  of  the  Agency,  to  the 
extent  possible,  not  to  establish 
regulations  that  require  the 
reformulation  of  conventional  gasoline 
under  the  anti-dumping  program. 
However,  the  valid  range  limits  for 
benzene  under  the  Simple  Model  may 
in  fact  force  refiners  to  reformulate 
conventional  gasoUne.  The  Agency  has 
determined  that  the  valid  range  limits  in 
the  Simple  Model  for  benzene,  which 
are  more  restrictive  than  those  for 
conventional  gasoline  under  the 
Complex  Model,  can  be  widened 
without  any  detrimental  impacts. 
Without  such  a  change  to  the 
regulations,  refiners  may  be  forced  to 
make  changes  to  their  refineries  by  1995 
that  are  not  necessary  in  1998  when 
compliance  under  the  Complex  Model 
is  mandatory.  Thus  the  Agency  is 
changing  the  high  end  of  the  valid  range 
for  benzene  under  the  Simple  Model 
from  2.5  volume  percent  to  4.9  volume 
percent.  This  change  ensures  that  the 
Simple  Model  can  be  used  for  as  many 
conventional  fuels  as  possible  to  show 
compliance  under  the  anti-dumping 
program  without  the  need  to  extend  the 
valid  range.  The  change  will  not  affect 
RFC  compliance,  since  benzene  is 
controlled  by  the  reformulated  gasoline 
standards  for  fuel  benzene  content  In 
like  manner  to  raising  the  high  end  of 
the  valid  range  for  aromatics, 
consistency  in  the  valid  range  limits 
will  be  maintained  throughout  Phase  I 
of  the  program.  The  environment  will 
not  be  adversely  impacted  since  it  was 
the  Agency's  intent  to  allow  extensions 
of  the  valid  range  when  a  refiner's  1990 
baseline  fuel  exceeded  the  specified 
valid  range  limits.  As  for  aromatics. 


because  the  relationship  between  toxic 
emissions  and  fuel  benzene  levels  is 
linear  in  the  Simple  Model,  the  change 
will  not  result  in  an  inaccurate 
application  of  the  model  to  higher 
benzene  levels. 

B.  Extending  the  Valid  Range  for 
Conventional  Gasoline 

Under  the  anti-dumping  provisions  of 
the  final  rule,  refiners  use  their 
individual  1990  baselines  to  determine 
compliance  with  the  regulations  under 
both  the  Simple  and  Complex  Models. 
E)epending  on  the  compliance  model 
being  used,  the  values  for  particular  fuel 
parameters  are  restricted  by  the  valid 
range  limits.  For  instance,  if  a  refiner  is 
using  the  Simple  Model  to  comply  with 
the  anti-dumping  regulations,  VOC  and 
NOx  emissions  are  regulated  through 
caps  on  the  baseUne  levels  of  sulfur, 
olefins,  and  T90,  while  toxic  emissions 
are  regulated  through  an  equation  giving 
the  benzene  fraction  of  VOC  emissions. 
Since  the  benzene  fraction  equation 
contains  only  benzene  and  aromatics  as 
Independent  variables,  the  only  valid 
range  limits  that  apply  to  refiners  using 
the  Simple  Model  to  comply  with  the 
anti-dumping  regulations  are  those 
specified  in  §  80.42(c)(1)  for  benzene 
and  aromatics  content.  If,  alternatively, 
a  refiner  is  using  the  Complex  Model  to 
comply  with  the  anti-dumping 
regulations,  NOx  and  toxics  emissions 
are  regulated  through  the  Complex 
Model.  Thus  the  valid  range  limits  that 
apply  to  refiners  using  the  Complex 
Model  to  comply  with  the  anti-dumping 
regulations  are  those  specified  in 
§  80.45(f)(l)(ii)  for  oxygen  content, 
sulfijr  content.  RVP,  E200,  E300, 
aromatics  content,  olefins  content,  and 
benzene  content. 

Section  80.91(f)(2)(ii)  allows  a  refiner 
to  exiend  the  conventional  gasoline 
valid  range  for  the  Complex  Model  if 
one  or  more  of  the  fuel  parameter  values 
for  its  individual  1990  baseline  fuel  falls 
outside  of  the  valid  range  specified  in 
§  80.45(f)(l)(ii).  However,  the 
regulations  did  not  adequately  specify 
the  method,  applicability,  or  limitations 
of  such  a  valid  range  extension.  As 
written,  the  regulations  state  that,  for 
each  baseline  Kiel  parameter  value 
which  is  outside  of  the  Complex  Model 
conventional  gasoline  valid  range,  the 
Complex  Model  valid  range  is  extended 
only  for  such  fuel  parameters.  The  only 
stated  limitation  is  that  such  an 
extension  is  applicable  only  to  the 
applicable  summer  or  winter  season. 
The  Agency  has  determined  that  this 
portion  of  the  regulations  is  ambiguous, 
and  requires  revision. 


1.  Applicability  of  the  Provision  for 
Valid  Range  Extension 

The  Agency  has  only  been  made 
aware  of  the  potential  need  for 
extension  of  the  valid  range  for  olefins, 
aromatics,  and  benzene.  Therefore,  a 
provision  for  the  extension  of  the  valid 
range  has  only  been  made  for  the  high 
end  of  the  specified  valid  range  for  these 
three  fuel  parameters.  In  each  case,  if 
the  valid  range  limit  is  extended,  the 
refiner  in  question  must  still  be  limited 
by  a  valid  range  to  eliminate  the 
possibility  that  the  Complex  Model  will 
be  used  for  aromatics,  olefins,  and/or 
benzene  values  that  are  very  high, 
which  might  compromise  the  primary 
objective  of  the  anti-dumping  program. 
As  specified  in  the  final  regulations,  a 
refiner  is  allowed  to  extend  the 
Complex  Model  valid  range  for  both 
baseline  and  compliance  emissions 
calculations,  but  is  not  directed  as  to  the 
specification  of  any  new  valid  range 
limits.  Such  a  provision  for  the 
extension  of  the  valid  range  that  does 
not  include  limitations  on  fuel 
parameter  values  that  can  be  evaluated 
with  the  Complex  Model  would  defeat 
the  purposes  of  specifying  a  valid  range, 
and  was  not  the  Agency's  intent. 

The  Agency  has  determined  that  the 
best  approach  to  limiting  the  extension 
of  the  valid  range  is  to  allow  target  fuels 
to  have  values  at  least  up  to  the  baseline 
level.  Since  the  baseline  fuel  is  an 
"average"  fuel  of  sorts,  the  Agency  has 
also  determined  that  refiners  should  be 
given  some  flexibihty  beyond  the 
baseline  value.  For  aromatics.  this 
flexibility  will  be  fixed  at  a  value  of  5.0 
volume  percent.  For  olefins  this 
flexibility  will  be  fixed  at  a  value  of  3.0 
volume  percent.  And  for  benzene  this 
flexibility  will  be  fixed  at  a  value  of  0.5 
volume  percent.  Thus,  for  example,  the 
extended  valid  range  limit  for  aromatics 
would  be  equal  to  the  individual 
refiner's  baseline  fuel  value  for 
aromatics,  plus  5.0  volume  percent.  A 
similar  calculation  would  be  necessary 
for  extending  the  valid  range  for  olefins 
or  benzene. 

The  Agency  has  no  reason  to  believe 
that  provisions  for  the  extension  of  the 
valid  range  for  fuel  parameters  other 
than  aromatics,  olefins,  and  benzene  on 
either  the  low  or  high  ends  are 
necessary.  For  instance,  the  Complex 
Model  conventional  gasoline  valid 
ranges  for  oxygen,  sulfur,  aromatics. 
olefins,  and  benzene  all  have  0.0  as  their 
lower  limit.  Thus  no  valid  range 
extension  would  be  required  on  the  low 
end  of  the  valid  range  for  these  fuel 
parameters.  Similarly  for  E300,  a  fuel 
can  have  an  E300  value  of  no  higher 
than  100  percent,  which  is  also  the  high 
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end  of  the  specified  v|lid  range.  Other 
limitations,  such  as  ASTM 
specifications  and  the]  volatility  rule, 
should  eliminate  the  need  for  vaUd 
range  extensions  in  other  cases. 

2.  No-Benefit  Limitation  of  the 
Provision  for  VaUd  Range  Extension 

The  Agency  continues  to  believe  that 
the  vahd  range  limits  npecified  in 
§  80.42(c)(1)  and  §  80.^5(fl(l)(ii)  idenUfy 
the  fuel  parameter  values  t)eyond  which 
the  compliance  model  5  are  not 
considered  accurate.  Thus  the  Agency 
has  determined  that  any  extension  of 
the  specified  valid  ran  jes  for 
conventional  gasoUne  should 
incorporate  flat-line  e?  trapolation. 
Under  flat-line  extrapt  lation,  the  , 
compliance  models  pr  )vide  no 
emissions  benefit  or  di  triment  v^^hen 
raising  the  value  of  eit  ler  aromatics  or 
olefins  above  the  valu<  s  specified  in 
§  80.42(c)(1)  and  §  QOA  5(f){l)(ii).  This 
flat-line  extrapolation  vill  apply  to  both 
the  baseline  fuel  and  a  ly  target  fuels 
evaluated  with  the  con  ipliance  models 
under  the  anti-dumpin  5  regulations. 

3.  Expanding  the  Appl  cability  of  the 
Vahd  Range  Extension  Provision  to  the 
Simple  Model 

This  direct  final  rule  expands  the 
applicability  of  the  val  d  range 
extension  provision  gi\  en  in 
§  80.91(f)(2j(ii)  to  the  S  mple  Model. 
However,  as  noted  aboi  e,  the  only  fuel 
parameters  having  valii  1  range  limits 
under  the  Simple  Moddl  anti-dumping 
regulations  are  aromatics  and  benzene 
content.  The  Simple  M  Kiel  valid  ranges 
for  both  aromatics  and  jenzene  are 
being  expanded  to  be  ei  }ual  to  the 
corresponding  ranges  f(ir  the  Complex 
Model,  as  described  in  sections  II.A.3- 
5  of  this  rule.  Thus  the  new  valid  range 
under  the  Simple  Mod«  1  will  be  0-55 
volume  percent  for  aroi  latics  and  0-4.9 
volume  percent  for  ben  lene.  No  valid 
range  extension  will  be  required  for 
either  of  these  fuel  para  meters  on  the 
low  end  of  the  valid  rar  ge.  Thus  the 
only  relevant  vahd  ranj  e  extensions  that 
would  be  necessary  for  he  Simple 
Model  would  be  for  the  high  end  of 
aromatics  and  the  high  md  of  benzene. 

III.  Complex  Model 

The  Complex  Model 
calculations  for  exhaust 
emissions.  The  final  reg  illations 
contained  errors  in  the 
descriptions  for  both  exjiaust 
nonexhaust.  The  errors 
portion  of  the  Complex 
limited  to  the  linear  e 
methodology,  while  the 
nonexhaust  portion  aro^ 
equations  themselves. 


:  ncludes  separate 
and  nonexhaust 


1  nodel 

and 
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vlodel  were 
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also  arose  in  the  calculation  procedure 
for  annual  average  toxics.  Each  of  these 
errors  and  the  associated  corrections 
will  be  discussed  in  detail  below. 

A.  Extrapolation 

The  exhaust  portion  of  the  Complex 
Model  is  a  statistically-derived  set  of 
equations  relating  fuel  parameters  to 
emissions  of  VOC,  NOx,  benzene.  1,3- 
butadiene,  acetaldehyde,  formaldehyde, 
and  POM.  The  Agency  determined  the 
conditions  under  which  these  exhaust 
equations  must  be  linearly  extrapolated 
based  on  the  ranges  for  each  fuel 
parameter  within  which  the  equations 
were  considered  to  be  accurate.  Linear 
extrapolation  amounts  to  fixing  the 
slope  of  the  fuel  parameteremission 
relationship  at  a  constant  value.  It  is 
used  to  extend  the  equations  beyond  the 
limits  of  the  data  on  which  they  are 
based,  thereby  making  the  reformulated 
gasoline  and  anti-dumping  programs  as 
flexible  as  possible. 

Of  the  six  separate  models  in  the 
exhaust  portion  of  the  Complex  Model, 
all  four  toxic  models  are  linear,  and  thus 
do  not  require  linear  extrapolation. 
Paragraph  (c)(l)(iv)  of  §  80.45  specifies 
the  conditions  and  limitations  of  linear 
^  extrapolation  for  VOC,  while 
§  80.45(d)(l)(iv)  specifies  the  conditions 
and  limitations  of  linear  extrapolation 
for  NOx.  The  details  of  the  linear 
extrapolation  methodology  included  in 
these  two  portions  of  the  final 
regulations  contained  a  number  of  errors 
which  require  correction. 

1.  Correct  Parenthetical  Form  of 
Extrapolation  Equations 

In  paragraphs  (c)(l)(iv)(B)  and 
(d)(l)(iv)(B)  of  §  80.45.  the  linear 
extrapolation  equations  contained  too 
many  brackets  in  some  regions  of  the 
equations,  and  missing  parentheses  in 
other  regions.  Although  these 
inadvertent  omissions  and  insertions 
did  not  change  the  mathematical  nature 
of  the  equations,  a  literal  copying  of  the 
equations  into  computer  code  would 
result  in  an  error.  Thus  the  Agency  has 
corrected  the  linear  extrapolation 
equations  for  both  VOC  and  NOx  to 
contain  the  correct  niunber  of 
parentheses  and  brackets  in  the  correct 
position  and  order. 

2.  Correct  Missing  Sulfur  Term  in  NOx 
Extrapolation  Equation 

A  sulfur  term  was  inadvertently  left 
out  of  both  the  Phase^I  and  Phase  II  NOx 
extrapolation  equations  given  in 
paragraph  (d)(l)(iv)(B)  of  §80.45.  This 
missing  sulfur  term  represents  the  linear 
extrapolation  of  the  NOx  model  with 
respect  to  sulfur  for  high  emitters.  This 
correction  will  have  a  negligible  impact 


on  the  emission  performance  estimates 
provided  by  the  Complex  Model 
because  the  NOx  equation  for  high 
emitters  is  essentially  linear  with 
respect  to  sulfur.!  The  inclusion  of  the 
correct  sulfur  term  in  the  NOx 
extrapolation  equation  will  result  in  the 
correct  application  of  the  edge  target 
fuel  to  the  NOx  extrapolation  equations. 

3.  Clarify  E300  Extrapolation  Above  95 
Percent 

In  the  process  of  determining  the 
valid  range  Hmits  for  the  use  of  the 
Complex  Model  for  both  reformulated 
and  conventional  gasoline,  the  Agency 
determined  that  the  emission  changes 
estimated  by  the  exhaust  equations- were" 
not  accurate  above  an  E300  value  of  95    - 
percent.  However,  comments  received 
fi-om  the  refining  industry  indicated  a 
need  for  an  E300  vahd  range  that 
extended  up  to  100  percent.  The  Agency 
concluded  that,  although  the  exhaust 
equation  emission  change  estimates 
could  not  be  considered  accurate  above 
an  E300  level  of  95  percent,  allowing 
only  a  zero  change  in  emissions  above 
this  E300  level  would  ensure  that 
refiners  could  not  receive  inappropriate 
benefits  Tor  fuels  with  very  hi^  E300 
levels.  Therefore,  the  Agency  allowed 
for  flat-line  extrapolations  of  aH  exhaust 
equations  between  the  E300  values  of  95 
and  100  percent.  However,  some 
portions  of  the  regulations  that  specified 
this  allowance  contained  typographical 
errors  which  substantially  changed  the 
manner  in  which  this  flat-line 
extrapolation  for  E300  was  to  be 
executed.  Specifically,  paragraphs 
(c)(l)(iv)(C)(5),  (c)(l)(iv){D)(5).  and 
(d)(l)(iv)(C)(5)  of  §  80.45  all  indicated 
that  the  E300  value  of  the  edge  target 
fuel  should  be  held  constant  at  95 
volume  percent  for  target  fuels  having 
an  E300  value  of  greater  than  95  volume 
percent.  These  paragraphs  should  not  - 
have  refered  to  the  edge  target  fuel,  but 
rather  to  the  target  fuel  for  the  jjurposes 
of  determining  emissions  performances 
with  the  Complex  Model.  These  three 
paragraphs  are  thus  changed 
accordingly. 

4.  Correct  Value  of  AARO 

The  regulations  describing  the  hnear 
extrapolation  methodology  for  exhaust- 
VOC  and  NOx  contained  two  other 
typographical  errors  that  nevertheless 
were  substantial  in  their  effects.  The 


'  The  exhaust  pontoh  of  the  Complex  Model 
includes  exponential  functions  which  alters  the 
traditional  implications  of  first-  and  second-order 
equations.  However,  the  Complex  Model  exhaust 
equations  can  be  referred  to  and  approached  as 
first-  and  second-order  as  described  in  Section 
IV.D.l  of  the  Regulatory  Impact  Analysis  for  the 
final  rule. 


Federal  Register  /  Vol.  59, 

first  arose  in  paragraphs  (c)(l)(iv)(C)(9), 
(c)(l)(iv)(D)(9).  and  (d)ll)(iv)(C)(9)  of 
§  80.45  in  the  specification  of  the  value 
of  AARO.  The  value  of  AARO  should 
generally  be  set  equal  to  (AARO — 18 
volume  percent)  for  any  target  fuel 
having  an  aromatics  content  of  less  than 
18  volume  percent.  Thus  AARO  will  be 
negative  when  the  VOC  or  NOx 
equation  is  linearly  extrapolated  with 
respect  to  aromatics  at  the  low  end  of 
the  valid  range.  However,  for  target  fuels 
having  an  aromatics  content  of  less  than 
10  volume  percent,  the  VOC 
extrapolation  should  be  flat-line  instead 
of  linear.  In  this  case.  AARO  should  be 
fixed  at  a  value  of  -8  volume  percent. 
The  value  in  the  regulations  was  given 
incorrectly  as  +8  volume  percent. 

5.  Correct  Specification  of  AE300 1       ;^ 

The  second  typographical  error  that 
requires  explanation  and  correction 
involves  the  specification  of  AE300  in 
paragraphs  (c)(l)(iv)(C)(15)  and 
(c)(l)(ivKD){I  J).  The  first  sentence  in 
each  of  these  two  paragraphs  contains 
two  conditions  that  must  be  met  for 
AE300  to  be  set  equal  to  (E300— 94 
percent).  The  first  condition  incorrectly 
states  that  the  E300  level  of  the  target 
fuel  must  be  less  than  94  percent,  when 
in  fact  the  condition  should  state  that 
the  E300  level  of  the  target  fuel  must  be 
greater  than  94  percent.  The  remainder 
of  both  of  these  paragraphs  is  correct.  • 

6.  Eliminate  References  to  E300  in  NOx 
Extrapolation 

Finally,  the  linear  extrapolation 
methodology  for  NOx  in  the  final  rule 
contained  references  to  the  allowal}le 
range  for  E300,  despite  the  fact  that  the 
NOx  equation  is  not  extrapolated  with 
respect  to  E300.  Thus  all  references  to 
E300  in  paragraphs  (d)(l)(iv)(A)  and 
(d)(l)(iv)(B)  are  removed  by  this  direct 
final  rule.  Note  that,  since  all  exhaust 
equations  in  the  Complex  Model  are 
flat-line  extrapolated  for  E300  values 
greater  than  95  percent,  the  flat-line 
extrapolation  for  E300  specified  in    " 
paragraph  (d)(l)(iv){C)(5)  is  correct 
(except  for  the  changes  described 
above). 

B.  Nonexhaust  Model 

The  equations  giving  nonexhaust  VOC 
as  a  function  of  RVP  for  the  Complex 
Model  were  originally  proposed  in  the 
February  1993  NPRM  (58  FR  17175).  No 
changes  to  those  equations  were 
intended  for  the  final  rule  on 
reformulated  gasoUne.  However, 
typographical  errors  arose  in  a  number 
of  the  coefficients  in  the  nonexhaust 
VOC  model  when  they  were  entered 
into  the  final  regulations.  These  errors 
would  have  a  small,  but  not 
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first  arose  in  paragraphs  (c)(l)(iv)(C)(9), 
(c)(l)(iv)(D)(9).  and  (d){l)(iv)(C)(9)  of 
§  80.45  in  the  specification  of  the  value 
of  AARO.  The  value  of  AARO  should 
generally  be  set  equal  to  (AARO — 18 
volume  percent)  for  any  target  fuel 
having  an  aromatics  content  of  less  than 
18  volume  percent.  Thus  AARO  will  be 
negative  when  the  VOC  or  NOx 
equation  is  linearly  extrapolated  with 
respect  to  aromatics  at  the  low  end  of 
the  valid  range.  However,  for  target  fuels 
having  an  aromatics  content  of  less  than 
10  volume  percent,  the  VOC 
extrapolation  should  be  Qat-line  instead 
of  linear.  In  this  case,  AARO  should  be 
fixed  at  a  value  of  -8  volume  percent. 
The  value  in  the  regulations  was  given 
incorrectly  as  +8  volume  percent. 

5.  Correct  Specification  of  AE300 } 

The  second  typographical  error  that 
requires  explanation  and  correction      ' 
involves  the  specification  of  AE3G0  in 
paragraphs  (c)(l)(iv)(C)(J5)  and 
(c)(l)(iv)(D){li).  The  first  sentence  in 
each  of  these  two  paragraphs  contains 
two  conditions  that  must  be  met  for 
AE300  to  be  set  equal  to  (E300— 94 
percent).  The  first  condition  incorrectly 
states  that  the  E300  level  of  the  target 
fuel  must  be  less  than  94  percent,  when 
in  fact  the  condition  should  state  that 
the  E300  level  of  the  target  fuel  must  be 
greater  than  94  percent.  The  remainder 
of  both  of  these  paragraphs  is  correct.  • 

6.  Eliminate  References  to  E300  in  NOx 
Extrapolation 

Finally,  the  linear  extrapolation 
methodology  for  NOx  in  the  final  rule 
contained  references  to  the  allowable 
range  for  E300,  despite  the  fact  that  the 
NOx  equation  is  not  extrapolated  with 
respect  to  E300.  Thus  all  references  to 
E300  in  paragraphs  (d)(l)(iv)(A)  and 
(d)(l)(iv)(B)  are  removed  by  this  direct 
final  rule.  Note  that,  since  all  exhaust 
equations  in  the  Complex  Model  are 
flat-line  extrapolated  for  E300  values 
greater  than  95  percent,  the  flat-line 
extrapolation  for  E300  specified  in    " 
paragraph  {d)(l)(iv)(C)(5)  is  correct 
(except  for  the  changes  described 
above). 

B.  Nonexhaust  Model 

The  equations  giving  nonexhaust  VOC 
as  a  function  of  RVP  for  the  Complex 
Model  were  originally  proposed  in  the 
February  1993  NPRM  (58  FR  17175).  No 
changes  to  those  equations  were 
intended  for  the  final  rule  on 
reformulated  gasoline.  However, 
typographical  errors  arose  in  a  number 
of  the  coefficients  in  the  nonexhaust 
VOC  model  when  they  were  entered 
into  the  final  regulations.  These  errors 
would  have  a  small,  but  not 


insignificant  impact  on  the  VOC 
emission  performances  provided  by  the 
Complex  Model.  ' 

The  errors  in  the  nonexhaust  VOC 
portion  of  the  Complex  Model  lay  in 
four  places.  The  first  was  in  the  sign  of 
the  coefficient  for  RVP  in  the  Phase  I 
running  loss  equation  for  Region  1 .  The 
second  was  in  the  coefficient  for  RVP  in 
the  Phase  II  hot  soak  equation  for 
Region  1.  The  third  was  in  the 
coefficient  for  RVP  in  the  Phase  II 
refueling  loss  equation  for  Region  1. 
And  the  fourth  was  in  the  sign  of  the 
RVP  coefficient  for  the  Phase  II  running 
loss  equation  for  Region  2.  All  the 
coefficients  in  the  nonexhaust  model 
have  been  returned  to  their  proper 
values  an^d  signs  by  this  direct  final  rule. 

C.  Annual  Average  Calculations 

Since  the  averaging  standards  for 
toxics  under  the  Complex  Model  are 
year-round  standards,  each  refiner  who 
4s  cornplying  under  an  averaging 
scenario  must  determine  the  average 
year-round  toxics  emissions 
performance  for  the  fuels  that  it  sold 
during  a  given  year.  Each  batch  of  fuel 
is  uniquely  associated  with  toxic 
emissions  as  estimated  by  the  Complex 
Model.  Thus  refiners  require  a  method 
for  combining  per  batch  emission 
performances  into  a  single  year-round 
value.  The  regulations  provided  two 
contradictory  methods  for  combining 
per  batch  emission  performances  into 
such  a  single  year-roimd  value. 

Paragraph  (g)  et  al.  of  §  80.67  directs 
refiners  to  weight  the  emission 
performances  by  batch  volume  and  then 
add  them  in  order  to  determine  a  year- 
round  value.  In  calculating  emission 
performances  with  the  Complex  Model, 
fuels  sold  in  the  winter  are  evaluated 
with  the  winter  model,  while  fuels  sold 
in  the  summer  are  evaluated  with  the 
summer  model.  Thus  this  "volume- 
weighted"  approach  to  determining 
year-round  values  correctly  leads  to  an 
average  toxic  emissions  value  for  the 
year. 

Paragraph  (e)(3)  of  §80.45  incorrectly 
directs  refiners  to  weight  summer  and 
winter  toxic  emissions  by  fixed  values 
to  obtain  year-round  averages.  Under 
this  portion  of  the  regulations,  summer 
batches  of  fuel  would  be  individually 
weighted  by  their  batch  volumes  to 
obtain  average  summer  emission 
performance  estimates.  Likewise  v«nter 
batches  would  be  weighted  by  their 
batch  volumes  to  obtain  average  winter 
emission  performance  estimates. 
However,  the  fixed  weighting  of 
summer  and  winter  emission  estimates 
for  the  purposes  of  determining  a  year- 
round  value  would  not  necessarily 
mimic  a  refiner's  true  ratio  of  summer 


to  winter  fuel.  The  fixed  weightings 
given  in  paragraph  (e)(3)  were  used  to 
determine  the  performance  standards, 
and  are  not  relevant  to  determining 
compliance  by  individual  refiners. 
Therefore,  paragraph  (e)(3)  will  be 
revised  to  refer  to  §  80.67(g),  and 
paragraphs  (e)(3)(i)  and  (e)(3)(ii)  of 
§  80.45  will  be  removed. 

IV.  Enforcement  Corrections  and 
Clarifications 

The  following  section  contains 
corrections  and  clarifications  to  the 
enforcement  portions  of  the  final 
reformulated  gasoline  and  anti-dumping 
regulations  that  were  published  on 
February  16, 1994  (59  FR  7716).  and  to 
enforcement  portions  of  the  preamble  of 
the  notice  of  final  rulemaking.^  The 
reasons  for  the  changes  are  listed  below. 

A.  Reformulated  Gasoline  Regulation 
(40  CFR  Part  80.  Subpart  D) 

1.  Measurement  of  Reformulated 
Gasoline  Fuel  Parameters  (§  80.46) 

The  table  of  aromatic  compounds  in 
§  80.46(f)(l)(ii)(K)  is  being  revised.  The 
aromatic  compounds  listed  in  the  final 
rule  are  those  used  by  EPA  during  the 
development  of  the  analytical  method 
for  the  rulemaking.  In  this  notice  some 
compounds  that  no  longer  are  available 
commercially  have  been  deleted  from 
the  list,  and  several  aromatic 
compounds  that  are  found  in 
commercial  gasolines  and  are  available 
commercially  to  make  reference 
materials  have  been  added  to  the  list. 
Only  materials  of  known  purity  or  those 
specified  as  99%  pure  or  greater  should 
be  used  as  calibration  standards. 

The  number  of  calibration  levels 
should  be  sufficient  to  bracket  the 
expected  concentration  of  each 
compound.  Two  calibration  levels  were 
used  in  the  initial  evaluation  of  the  test 
method,  in  the  future,  however,  EPA 
probably  will  use  five  caHbration  levels 
with  at  least  three  internal  standards 
used  in  the  standards  and  samples  in 
order  to  improve  precision. 

Initially  EPA  prepared  standards  by 
volume.  Currently,  however.  EPA 
prepares  standards,  samples,  and 
internal  standards  by  weight. 
Conversion  to  volume  percent  is 
performed  by  using  the  density  of  the 
aromatic  compound  in  question. 
Standards  for  gasoline  that  are  prepared 
by  weight  are  considered  to  be  more 
accurate  than  standards  that  are 
prepared  by  volume. 


'Hereinafter  in  Part  IV  of  this  notice  (unless 
otherwise  indicated),  references  to  ■Tinal  rule"  or 
"final  regulations"  shell  refer  to  the  regulations 
promulgated  in  the  February  16, 1994,  notice  of 
final  rulemaking. 
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Neither  the  use  of  five  calibration 
levels,  nor  the  preparation  of  standards 
by  weight,  should  pe  viewed  as  changes 
to  the  regulations,  but  rather  as  Agency 
recommendations  intended  to  improve 
precision. 


2.  General  Requirements  for  Refiners. 
Importers  and  Oxygenate  Blenders 
(§80.65)  I 

a.  Designation  onGasoline  as 
Oxygenated  Fuels  trogram 
Reformulated  Gasoline  (OPRG)  or  Non- 
OPRG.  Section  80.^5(d)(2)(iii)  is  revised 
in  order  to  clarify  t|ie  categories  of 
gasoline  that  may  bje  designated  as 
oxygenated  fuels  pjogram  reformulated 
gasoline,  or  OPRG.  [The  final  rule,  at 
§  80.65(d)(2)(iii),  sdecifies  that 
reformulated  gasolijie  must  be 
designated  as  OPRG,  or  not  OPRG.  to 
provide  a  mechanism  to  ensure 
reformulated  gasoline  outside  of 
oxygenated  fuels  cc  ntrol  areas  during 
oxygenated  fuels  control  periods  has  at 
least  the  2.0  weight,  percent  oxygen 
content  mandated  by  the  Clean  Air  Act. 3 
The  final  rule  requires  parties  who  meet 
the  oxygen  standard  on  average  to  meet 
the  oxygen  standanj  separately  for 
gasoline  not  designated  as  OPRG.  If 
OPRG  and  non-OPgG  gasoline  could  be 
averaged  together  for  oxygen  purposes, 
the  gasoline  in  the  <  )PRG  areas — where 
2.7  weight  percent  oxygen  is  required 
during  the  oxygenated  fuels  control 
period— could  be  u<ed  to  offset  gasoline 
with  1.5  weight  per»nt  oxygen 
intended  for  use  in  lon-OPRG  areas. 

Today's  revision  ( ;onsists  of  two  parts. 
First,  the  regulation  is  clarified  to  make 
specific  that  the  OP  ^G/non-OPRG 
designation  applies  Dnly  to  reformulated 
gasoline  and  not  to  1 IBOB.  The  final  rule 
requires  RBOB  to  b€  designated  as 
OPRG  or  non-OPRG|  but  the  OPRG 
designation  for  RBO  B  serves  no  purpose 
because  RBOB  does  not  become 
reformulated  gasoline  until  oxygenate 
has  been  added.  The  final  rule  is 
unchanged  regardin  5  oxygenate  blender 
responsibihties — ox  r'genate  blenders 
who  produce  reforrr  ulated  gasoline  by 
combining  RBOB  with  oxygenate  are 
required  to  designafu  the  gasoline  as 
OPRG  or  non-OPRG.  and  to  meet  the 
oxygen  standard  separately  for  gasoline 
not  designated  as  Ol'RG. 

The  second  chang }  regarding  OPRG- 
designated  gasoline  s  the  addition  of  a 
new  provision,  at  §^0.65(d)(2){iii)(B).  to 
clarify  that  reformuhted  gasoline  that 
contains  at  least  2.0  kveight  percent 
oxygen  may  be  desijj  nated  as  OPRG 


•>  The  "oxygenated  fueU|control  araas"  are  Ihose 
areas  where  the  u«e  of  oxy^nated  gasoline  is 
required  during  the  wintei  season  pursuant  to 
section  21  Km)  of  the  Oeai  i  Air  Act.  42  U.S.C 
7545(mJ. 


regardless  of  whether  or  not  the  gasoline 
is  used  in  an  oxygenated  fuels  program 
control  area  during  an  oxygenated  fuels 
program  control  period.  This  change 
allows  terminals  that  serve  both 
oxygenated  fuels  areas  and  non- 
oxygenated  fuels  areas  to  stock  a  single 
reformulated  gasoline  that  could  be 
used  in  both  areas,  instead  of  having  to 
stock  both  OPRG  and  non-OPRG 
designated  reformulated  gasoline.  This 
change  also  allows  all  reformulated  - 
gasoline  that  meets  the  2.0  weight 
percent  oxygen  per-gallon  standard  to 
be  designated  as  OPRG.  without  such 
gasoline  being  restricted  to  use  in 
oxygenated  fuel  areas  during 
oxygenated  fuel  control  periods. 

A  terminal  thus  could  stock 
reformulated  gasoline  that  contains  2i7 
weight  percent  oxygen  and,  therefore, 
that  meets  the  oxygenated  fuels  oxygen 
requirement,  and  deliver  this  gasoline 
into  both  OPRG  and  non-OPRG  markets. 
A  terminal  also  could  stock 
reformulated  gasoline  that  contains  2.0 
weight  percent  oxygen  for  delivery  into 
both  OPRG  and  non-OPRG  markets,  and 
splash  blend  additional  oxygenate  with 
those  batches  of  gasoline  that  are 
delivered  into  the  oxygenated  fuel  area 
during  the  oxygenated  fuel  control 
period.* 

This  change,  however,  keeps  intact 
the  regulatory  mechanism  for  ensuring 
non-OPRG  areas  receive  reformulated 
gasoline  that  contains  at  least  2.0  weight 
percent  oxygen.  Any  reformulated 
gasoline  used  outside  an  oxygenated 
fuels  control  area  during  an  oxygenated 
fuels  control  period  that  contains  less 
than  2.0  weight  percent  oxygen  (and 
therefore  must  be  designated  as  non- 
OPRG)  must  be  offset  with  other  non- 
OPRG  reformulated  gasoline  that 
contains  more  than  2.0  weight  percent 
oxygen,  such  that  the  average  oxygen 
content  of  the  non-OPRG  gasoline  is 
greater  than  or  equal  to  the  2.1  weight 
percent  average  standard. 

b.  Designation  of  Complex  Model 
Gasoline  as  Meeting  NOx  Standard  on 
Per-Gallon  or  Average  Basis.  Section 
80.65(d)(2)(v)(B)  is  revised  in  order  to 
clarify  that  refiners  and  importers  are 
required  to  specify  whether  the  NOx 
standard  is  being  met  on  a  per-gallon 
basis  or  on  average  only  for  gasoline 
certified  under  the  complex  model. 
There  is  no  separate  NOx  standard 
under  the  simple  model. 

c.  Designation  of  Reformulated 
Gasoline  Blendstock  for  Downstream 


*  Section  80.78(aK6)  prohibits  adding  oxygenate 
to  refonnulaled  gasoline,  except  in  the  case  of 
reformulated  gasoline  that  is  designated  as  OPRG 
and  is  used  in  an  oxygenated  fuels  program  control 
area  during  an  oxygenated  fuels  program  control 
period. 


Oxygenate  Blending  (RBOB).  Section 
80,65(d)(2)(vi)  is  being  revised  in  order 
to  clarify  that  refiners  and  importers 
have  three  options  regarding  the 
designation  of  reformulated  gasoline 
blendstock  for  downstream  oxygenate 
blending  (or  RBOB).  A  refiner  or 
importer  has  three  options  for  the  types 
of  RBOB  that  may  be  produced  or 
imported:  as  suitable  for  blending  with 
any  oxygenate,  with  ether  only,  or  with 
a  refiner-  or  importer-specified 
oxygenate  type  and  amount.  The 
gasoline  designation  requirements  at 
§  80.65(d)(2)(vi}  as  promulgated  in  the 
final  rule  did  not  include  the  refiner-  or 
importer-Specified  oxygenate  option  for 
RBOB.  making  this  provision 
inconsistent  with  the  downstream 
oxygenate  provisions  at  §  80.69(a)  that 
specifies  the  RBOB  options  and 
includes  the  refiner-  or  importer- 
specified  option,  and  the  product 
transfer  document  requirements  for        " 
RBOB  at  §80.77(i)(2)  that  includes  all 
three  options.  In  order  to  correct  this 
inconsistency,  today's  revision  adds  the 
refiner-  or  importer-specified  option  to 
.,the  RBOB  designation  requirement. 

d.  Assignment  of  Batch  Numbers. 
Section  80.65(d)(3)  requires  refiners  and 
importers  to  assign  a  unique  number  to 
each  batch  of  reformulated  gasoline  that 
is  produced  or  imported,  and  this 
section  includes  an  example  of  such  a 
batch  number.  The  numbers  contained 
in  the  example  are  being  modified  to 
reflect  the  correct  number  of  digits  for 
the  portion  of  the  batch  number  that 
states  the  EPA-assigned  facility 
registration  number  (five  digits)  and  the 
sequential  batch  number  (six  digits). 

e.  Computer-Controlled  In-line 
Blending  Exemption.  Section  80.65(e)(1) 
requires  each  refiner  or  importer  to 
obtain  test  results  for  each  batch  of 
reformulated  gasoline  prior  to  t^.e 
gasoline  leaving  the  refinery  or  import 
facility.  Refiners  who  produce 
reformulated  gasoline  using  a  computer- 
controlled  in-line  blending  process  in 
which  the  gasoline  is  blended  directly 
to  a  pipeline,  however,  will  not  have  the 
test  results  for  the  "batch"  prior  to  the 
release  of  at  least  some,  if  not  all,  of  the 
gasoline.  To  correct  the  incompatibility 
between  this  requirement  and  the  nature 
of  the  computer-controlled  in-line 
blending  process,  the  §80.65(0(4) 
exemption  fipom  independent  sampling 
and  testing  for  refiners  that  produce 
reformulated  gasoline  using  computer- 
controlled  in-line  blending  equipment  is 
expanded  to  include  an  exemption  firom 
the  §  80.65(e)(1)  requirement  that 
refiners  have  test  results  for  each  batch 
prior  to  the  gasoline  leaving  the 
refinery. 
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t  Release  of  Reformulated  Gasoline        i 
Certified  Under  Simple  Model  as  Not  s 

VOC-Controlled.  Section  80.65Ce)(l)  is 
also  revised  in  order  to  clarify  that 
reformulated  gasoline  certified  under 
the  simple  mtjdel  that  is  not  VOC-i 
controlled  may  be  released  from  the 
refinery  or  import  facility  after  the 
refiner  or  importer  has  test  results  for 
ox>'gen  and  benzene  only.  The  final  rule 
requires  refiners  and  importers  to  have 
RVP  test  results  in  hand  prior  to  release 
of  all  simple  model-certified 
reformulated  gasoline,  but  the  RVP 
standard  applies  under  the  simple 
model  only  to  VOC-controlled  gasoline. 

g.  List  of  Reformulated  Gasoline 
Properties  to  be  Established  by  Testing. 
Section  B0.65(e)(2)(i)  contains  a  list  of 
reformulated  gasoline  properties  that 
must  be  established  by  testing.  This  list 
in  the  final  rule  includes  50% 
distillation  (T-50)  and  90%  distillation 
(T-90)  (tiie  temperatures  in  degrees  F  at 
which  50%  and  90%  of  a  liquid  are 
evaporated).  This  list  is  being  revised  to 
add  terms  for  E200  and  E300  (the 
percent  of  a  liquid  that  are  evaporated 
at  200  and  300  degrees  F).  E200  and 
E300  are  correlated  with  T-50  and  T- 
90.  and  may  be  approximated  from  T- 
50  and  T-90  measurements  using  I 
conversion  equations.  The  most     ' 
accurate  way  of  determining  the  E200 
and  E-300  of  gasoline,  however,  is  using 
ASTM-66-90.  the  distillation  test 
method  specified  at  §  80.46(d).  As  a 
result,  the  list  of  mandatory  testing  is 
being  expanded  to  include  the  E-200 
and  E-300  terms. 

This  expansion  does  not  constitute  a 
change  from  the  mandatory  testing 
requirements  for  reformulated  gasoline, 
because  the  E200  and  E300  terms  are 
established  as  part  of  the  ASTM-86-90 
distillation  test  that  already  is  required. 
The  correlation  ranges  for  E-200  and  E- 
300. 2.5  vol%  and  3.5  vol% 
respectively,  that  are  included  in  the 
§80.65(e)(2)(i)  table  are  the 
reproducibility  figures  for  tfiese  terms 
from  the  ASTM  test,  and  are  comparable 
to  the  five  degrees  F  correlation  range 
provided  for  the  T-50  and  T-90  terms. 

h.  Reconciliation  of  Test  Results.' 
Section  80.65(e)(2)(ii)(A)  is  being 
revised  to  clarify  one  option  for 
reconciling  reformulated  gasoline  test 
results  bom  a  refiner's  or  importer's 
laboratory  as  compared  with  test  results 
from  an  independent  laboratory.  Under 
this  option,  where  the  refiner's  or 
importer's  test  result  for  any  parameter 
is  not  confirmed,  the  refiner  or  importer 
would  use  the  result  for  that  parameter 
that  is  the  "worst  case"  for  the  refiner 
or  importer  ("best  case"  for  the 
environment).  Under  this  option  in  the 
final  rule,  the  smaller  of  the  two  results 
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f.  Release  of  Reformulated  Gasoline 
Certified  Under  Simple  Model  as  Not 
VOC-Controlled.  Section  80.65(e)(1)  is 
also  revised  in  order  to  clarify  that 
reformulated  gasoline  certified  under 
the  simple  model  that  is  not  VOC- 
controlled  may  be  released  from  the 
refinery  or  import  facility  after  the 
refiner  or  importer  has  test  results  for 
ox>'gen  and  benzene  only.  The  final  rule 
requires  refiners  and  importers  to  have 
RVP  test  results  in  hand  prior  to  release 
of  all  simple  model-certified 
reformulated  gasoline,  but  the  RVP 
standard  applies  under  the  simple 
model  only  to  VOC-controlled  gasoline. 

g.  List  of  Reformulated  Gasoline 
Properties  to  be  Established  by  Testing. 
Set^tion  80.65(eK2)(i)  contains  a  list  of 
reformulated  gasoline  properties  that 
must  be  established  by  testing.  This  list 
in  the  final  rule  includes  30% 
distillation  (T-50)  and  90%  distillation 
(T-90)  (the  temperatures  in  degrees  F  at 
which  50%  and  90%  of  a  liquid  are 
evaporated).  This  Hst  is  being  revised  to 
add  terms  for  E200  and  E300  (the 
percent  of  a  liquid  that  are  evaporated 
at  200  and  300  degrees  F).  E200  and 
E300  are  correlated  with  T-50  and  T- 
90,  and  may  be  approximated  from  T- 
50  and  T-90  measurements  using 
conversion  equations.  The  most 
accurate  way  of  determining  the  E200 
and  E-300  of  gasoline,  however,  is  using 
ASTM-86-90,  the  distillation  test 
method  specified  at  §  80.46(d).  As  a 
result,  the  list  of  mandatory  testing  is 
being  expanded  to  include  the  E-200 
and  E-300  terms. 

This  expansion  does  not  constitute  a 
change  from  the  mandatory  testing 
requirements  for  reformulated  gasoline, 
because  the  £200  and  E300  terms  are 
established  as  part  of  the  ASTM-86-90 
distillation  test  that  already  is  required. 
The  correlation  ranges  for  E-200  and  E- 
300.  2.5  vol%  and  3.5  vol% 
respectively,  that  are  included  in  the 
§  80.65(e)(2)(i)  table  are  the 
reproducibility  figures  for  these  terms 
from  the  ASTM  test,  and  are  comparable 
to  the  five  degrees  F  correlation  range 
provided  for  the  T-50  and  T-90  terms. 

h.  Reconciliation  of  Test  Results,' 
Section  B0.65(e)(2)(ii)(A)  is  being 
revised  to  clarify  one  option  for 
reconciling  reformulated  gasoline  test 
results  fitim  a  refiner's  or  importer's 
laboratory  as  compared  with  test  results 
fitim  an  independent  laboratory.  Under 
this  option,  where  the  refiner's  or 
importer's  test  result  for  any  parameter 
is  not  confirmed,  the  refiner  or  importer 
would  use  the  result  for  that  parameter 
that  is  the  "worst  case"  for  the  refiner 
or  importer  ("best  case"  for  the 
environment).  Under  this  option  in  the 
final  rule,  the  smaller  of  the  two  results 


for  oxygenates  is  used  for  calculating  all 
standards  except  RVP. 

This  option  is  being  revised  to  refer  to 
oxygenates  as  a  class  without  separately 
nam ing  each  oxygenate.  This  change 
will  keep  the  option  from  becoming 
dated  if  any  new  oxygenates  are  used  in 
reformulated  gasoline.  The  option  also 
is  being  revised  to  eliminate  the  laiiger 
oxygenate  volume  assumption  in  the 
case  of  RVP,  because  RVP  is  a  parameter 
that  is  measured  directly.  Any 
ox>'genate  effect  on  RVP  will  be 
measured  in  the  RVP  test  and  would  not 
be  changed  by  a  calculation  using  the 
"worst  case"  oxygenate  level. 

i.  Attest  Engagement  Requirement. 
Section  B0.65(h)  is  being  revised  to 
specify  that  the  attest  engagement 
requirement  applies  to  oxygenate 
blenders  who  meet  the  ox>'gen  standard 
on  average,  and  not  to  oxj'genate 
blenders  who  meet  the  oxygen  standard 
on  a  per-gallon  basis.  This  change 
conforms  §  80.65(h)  with  §  80.69(b)(4) 
which  Umits  the  attest  engagement 
requirement  to  oxygenate  blenders  who 
average. 

3.  Compliance  Surveys  (§80.68) 

Section  80.68(c)(13)  is  being  revised 
to  clarify  when  VOC  and  NOx  emissions 
reduction  calculations  must  be  reported 
to  EPA  by  the  surveyor  under  the 
gasoline  quality  sur\'ey  requirements.' 
VOC  emissions  reduction  calculations 
must  be  reported  only  for  surveys 
during  June  1  through  September  15  of 
each  year,  including  simple  mode! 
sur\'eys  where  a  specified  simple  model 
VOC  emissions  reduction  equation  is 
cross-referenced.  NOx  emission 
reduction  calculations  must  be  reported 
for  all  complex  model  surveys  before 
January  1,  2000,  and  beginning  on 
January  1,  2000  for  surveys  outside  the 
period  June  1  through  September  15. 
NOx  surveys  are  not  required  during 
June  1  through  September  15  under 
Phase  n  (beginning  on  January  1,  2000) 
because  the  Clean  Air  Act's  restriction 
on  NOx  increases  is  satisfied  through 
the  NOx  reductions  required  for  VOC- 
controlled  reformulated  gasoline  under 
Phase  n.  The  rationale  for  this  approach 
for  NOx  surveys  is  discussed  at  59  FR 
7773  (February  16. 1994). 

4.  Covered  Areas  (§  80.70) 

a.  Putnam  and  Orange  Counties.  New 
York.  In  order  to  correct  an  oversight  in 
the  final  rule,  §  80.70(d)(3)  is  being 
amended  to  include  Putnam  and  Orange 
Counties,  New  York,  as  part  of  the  New 
York-Northern  New  Jersey-Long  Island- 


*Tiiu  notice  is  also  adding  the  paragraph  number 
for  this  provUkxi.  which  was  inadvertently  Ofnitiad 
in  the  notice  ol  Goal  rule<iiai.ing. 


Connecticut  "covered  area."  These 
counties  are  part  of  the  New  York  City 
CMSA  and  are  thus  appropriately  part 
of  the  New  York  Qty  reformulated 
gasoline  covered  area.  See  57  FR  13444 
(April  16, 1992).  Putnam  and  Orange 
Counties  are  also  included  in  the  New 
York  City  CMSA  for  purposes  of  the 
ox\'genated  fuels  program  requirements 

o.  Bullitt  and  Oldham  Counties. 
Kentucky.  Section  80.70(j)  is  being 
amended  to  specify  the  applicable 
boundaries  for  the  portions  of  Bullitt 
and  Oldham  Counties,  Kentucky,  that 
are  nonattainment  areas. 

c.  Essex  County.  New  York.  The 
listing  of  Essex  County,  New  York,  is 
also  being  amended  to  include  a  specific 
description  of  the  nonattainment  area. 

d.  Smyth  County.  Virginia.  Section 
80.70(j)  is  also  being  amended  to  delete 
Smyth  County.  Virginia,  as  a  covered 
area  for  the  reformulated  gasoline 
program.  This  area  was  expressly 
excluded  from  coverage  in  the 
Governor's  opt-in  request  and  should 
not  have  been  included  in  the  regulatory- 
list  of  covered  areas. 

e.  Richmond.  Virginia.  An  erroneous 
reference  to  the  City  of  Richmond  is  also 
being  corrected. 

5.  Reporting  Requirements  (§80.75) 

a.  Su//ur,  NOk  and  T90  Averaging 
Reports 

Section  80.41(h)(2)  of  the  final  rule 
requires  that  refiners  and  importers 
subject  to  the  simple  model  meet  their 
1990  baseline  sulfur,  olefins  and  T90 
levels  on  average  for  the  entire  year. 
However,  it  does  not  include  a 
requirement  to  report  the  average  values 
of  these  properties  to  EPA.  It  was  the 
Agency's  intention  to  have  these  values 
reported  and  so  an  additional  reporting 
requirement  for  sulfur,  olefins  and  T90 
is  being  added  at  §  80.75(b)(2).  In 
addition,  the  RVP  averaging  reporting 
requirements  are  being  renumtiered, 
under  §  80.75(b)(1),  so  that  the  sulfur, 
olefin  and  T90  averaging  reporting 
requirements  mav  be  included  under 
§  80.75(b). 

b.  Oxygen  Averaging  Reports.  Section 
80.75(0{2)(ii)(A)  is  being  revised  to 
conform  the  categories  of  reformulated 
gasoline  that  must  be  reported 
separately  for  oxygen  averaging 
purposes  to  the  categories  that  are 
specified  in  the  oxygen  averaging 
section,  at  §80.67(h)(l)(v)(A). 

6.  Registration  Requirements  (§  80.76) 

The  Agency  is  making  several 
revisions  to  the  registration 
requirements  in  §  80.76(c)  of  the  final 
rule.  EPA  is  removing  the  requirement 
to  indicate  where  off-site  records  are 
kept  from  the  refiners',  importers"  and 
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oxygenate  blendersj  registration 
information,  and  instead  requiring  that 
information  be  subrpitted  for  each 
refinery,  oxygenate  plending  facihty, 
and  in  the  case  of  iiiporters,  operations 
within  each  PADD.  tThe  registration 
requirement  to  indii:ate  what  type  of 
gasoline  each  refineiy  or  oxygenate 
blending  facility  wi|l  produce 
(reformulated,  RBOB,  conventional  or 
blendstocks)  has  been  removed  because 
the  Agency  believes  that  it  is  not 
necessary  for  registration  piuposes.  The 
Agency  intended  th  it  importers  would 
identify  the  indeperdent  laboratories 
used  to  comply  witli  the  independent 
sampling  and  testin  >  requirements,  but 
there  was  no  specifi :  regulatory  text 
requiring  them  to  d(  i  so.  This  notice 
requires  each  importer  to  provide  that 
information  to  EPA  for  its  operations  in 
each  PADD. 

7.  Product  Transfer  Documentation 
(§80.77) 

a.  Minimum  andA  ir  Maximum 
Standards.  Section  1 10.77(g)(2).  which 
requires  that  per-gallon  minimum/ 
maximums  must  be  included  in  product 
transfer  documents,  is  being  revised  to 
clarify  the  categories  of  reformulated 
gasoline  for  which  these  values  must  be 
specified.  Paragraph^  (g)(2)(iii), 
(g)(2)(iv)(A).  and  (g)  2)(iv)(B)  of  §80.77 
are  being  revised  to  Specify  that  the  RVP 


maximum  and  the 
performance  minimi 
included  only  for  V( 
reformulated  gasolii 


C  emissions 
m  must  be 

controlled 
16,  because  these 


standards  apply  only  to  VOC-controlled 
gasoline.  Paragrapha  (g)(2)(iv)(A)  and 
(g)(2)(iv)(B)  of  §  aO.Tp  also  are  being 
revised  to  specify  that  the  NOx 
minimum  must  be  included  only  for 
reformulated  gasoliqe  certified  using  the 
complex  model.  There  is  no  separate 
NOx  standard  undei  the  simple  model. 

b.  VOC-ControUec  Gasoline  That 
Contains  EthanoL  Miction  80.77(g)(3)  is 
being  added  to  requi  re  that  product 
transfer  documents  must  identify  any 
VCXl-controUed  refo  mulated  gasoline 
that  contains  any  etl  anol  as  an  ethanol- 
containing  reformulated  gasoline,  so 
that  downstream  pasties  will  have 
sufficient  knowledge  to  avoid  violation 
of  the  prohibition,  af§  80.78(a)(8). 
against  combining  VDC-controlled 
reformulated  gasoline  produced  using 
ethanol  with  VOC-cintrolled 
reformulated  gasoline  produced  using 
any  other  oxygenate  during  the  period 
January  1  through  September  15. 

c.  Complex  Model  Gasoline  Certified 
Prior  to  1998.  Sectioii  80.77(h)  is  being 
revised  to  clarify  that  the  product 
transfer  dociunent  requirements  related 
to  gasoline  certified  using  the  complex 
model  before  Januarr  1. 1998,  apply  to 


reformulated  gasoline  and  RBOB.  The 
final  rule  makes  reference  to  "gasoline" 
and  RBOB  without  specifying 
"reformulated  gasoline,"  which  could 
have  caused  confusion. 

8.  Controls  and  Prohibitions  (Section 
80.78) 

Section  80.78(a)(l)(v)(B)  and 
(a)(l)(v)(C),  concerning  reformulated 
gasoline  prohibited  activities,  are  being 
revised  to  clarify  that  gasoline  subject  to 
the  per-gallon  RVP  maximum  must  have 
an  RVP  that  is  less  than  or  equal  to  this 
standard,  and  that  gasoline  subject  to 
the  VOC  and  NOx  emissions  reduction 
minimum  must  have  emissions 
reductions  that  are  greater  than  or  equal 
to  these  standards.  The  final  rule 
describes  these  requirements  only  in 
terms  of  gasoline  that  is  "less  than"  or 
"greater  than"  these  standards,  while 
gasoline  that  equals  these  standards  also 
is  in  compliance. 

9.  Enforcement  Exemptions  for 
Cahfomia  Gasoline  (§  80.81) 

a.  Definition  of  California  Gasoline. 
The  final  rule  was  intended  to  extend 
the  California  enforcement  exemptions 
to  gasoline  produced  at  refineries 
outside  California  that  produce  only 
California  reformulated  gasoline  and 
federal  conventional  gasoline.  See  59  PR 
7759,  col.  3  (February  16,  1094). 
However,  the  regulatory  definition  of 
"California  gasoline"  could  be  read  to 
exclude  non-California  refineries 
producing  California  reformulated 
gasoline  from  the  enforcement 
exemptions.  Therefore,  §80.81(a)(2)(iii) 
is  clarified  to  exclude  from  this 
definition  only  gasoline  produced  by 
non-California  refineries  that  are  also 
producing  reformulated  gasoline  for  sale 
in  covered  areas  outside  California. 

b.  Compliance  Demonstration 
Submittal.  Section  80.81(b)(4)  requires 
refiners,  importers,  and  oxygenate 
blenders  to  submit  the  compliance 
demonstration  mandated  by 

§  80.81(b)(3)  by  May  31, 1996  "along 
with  reports  required  to  be  submitted 
under  §  80.75(a)(1)."  The  quoted 
language  is  corrected  to  make  clear  that 
the  comphance  demonstration  should 
accompany  the  report  for  the  first 
quarter  of  1996  due  to  be  submitted  on 
that  date  under  §80.75(a)(l)(i). 

c.  Use  of  California  Sampling  and/or 
Testing  Methodologies.  Section  80.81(h) 
allows  refiners  and  importers  of 
Cahfomia  gasoline  to  use  sampling  and 
test  methods  that  are  set  forth  in  the 
California  reformulated  gasoline 
regulations,  in  lieu  of  those  methods 
prescribed  under  §  80.46  for  the  federal 
reformulated  gasoUne  program.  This 
provision  is  being  revised  to  clarify  that 


these  California-approved  sampling  and 
test  methods  may  be  used  only  with 
California  gasoline,  and  that  these 
methods  may  not  be  used  to  satisfy  the 
sampling  and  testing  requirements  for 
reformulated  or  conventional  gasoline 
that  does  not  meet  the  definition  of 
California  gasoline. 

B.  Anti-Dumping  Regulations  (40  CFR 
Part  80.  Subpart  E) 

1.  Standards  Applicable  to  Refiners  and 
hTiporters(§  80.101) 

a.  Compliance  Baseline  Formula. 
Section  80.101(f)(4)  currently  provides 
that  refiners  and  importers  who  use  an 
individual  1990  baseline,  and  who 
increase  their  gasoline  production 
volume  above  a  certain  level,  must 
calculate  a  compliance  baseline  for  each 
averaging  period.  EPA  has  combined  the 
separate  formulas  for  "Veq"  and  "CB  "  in 
§  80.101(f)(4)  into  a  single,  simpler 
formula. 

In  addition,  EPA  has  specified  that 
the  denominator  of  the  comphance 
baseline  equation  includes  the  volume 
of  California  gasoline.  The  final  rule 
excluded  the  volume  of  California 
gasoline  produced  in  1995  and 
thereafter  from  the  compliance  baseline 
equation,  but  this  exclusion  rendered 
this  equation  invalid  for  refiners  of 
California  gasoline  because  the 
numerator  of  this  equution  includes 
gasoline  produced  for  the  California 
market  in  1990.  hi  order  to  constitute  a 
valid  comparison  of  the  volume  of 
gasoline  produced  in  1990  versus  the 
volume  produced  in  1995  and 
thereafter,  both  the  numerator  and  the 
denominator  of  the  compliance  baseline 
equation  must  contain  the  volume  of 
gasoline  produced  for  the  California 
market.  This  approach  for  including 
Cahfomia  gasoline  in  the  compliemce 
baseline  equation  is  equivalent  to  the 
requirement  that  reformulated  gasoline 
produced  for  use  in  covered  areas 
outside  the  State  of  California  must  be 
included  in  the  denominator  of  the 
compliance  baseline  equation. 

The  definitions  of  the  factors  "DBi," 
"CBi,"  and  "Bi,"  are  clarified  to  bring 
them  in  conformance  with  the  terms 
used  in  the  complex  model  calculations 
under  §  80.101(g). 

b.  Compliance  Calculations.  Section 
80.101(g).  entitled  "Compliance 
Calculations,"  is  restructured  to  reverse 
the  order  of  the  simple  model 
calculation  formula  currently  in 
§80.101(g)(l)(i)  and  the  formula  for 
determining  the  average  value  for  the 
parameter  being  evaluated  currently  in 
§80.101(g)(l)(ii).  This  organizational 
change  is  necessary  because  in  order  to 
perform  the  simple  model  calculation 


for  exhaust  benzene  emissions,  the 
refiner  or  importer  must  first  determine 
the  awrage  value  for  certain  parameters. 
In  addition,  and  for" purposes  of  clarity, 
the  heading  "Simple  Model  ^ 
Calculations"  is  inserted  as  a  new 
paragraph  (i)  under  §  80.101(g)(1).  and 
the  heading  "Complex  Model 
Calculations"  is  inserted  as  a  new 
paragraph  .i)  under  §80. 101(g)(1). 
These  changes  restructure  the 
compliance  calculations  in  a  logical 
sequence  that  will  make  this  section 
clearer  for  compliance  piu-poses. 

The  formula  definition  of  "SGj"  in 
§80.101(g)(l)(i)(A)  is  amended  to  clarify 
that  the  specific  gravity  term  only 
applies  to  calculations  involving  sulfur. 

The  definitions  of  the  factors  "BZ" 
and  "AR"  under  §  80.101(g)(l)(i)(B), 
pertaining  to  compliance  calculations 
for  exhaust  benzene  emissions  under 
the  simple  model,  are  clarifiod  as  to 
how  these  are  calculated  by  expanding 
them  to  read  "calculated  per  paragraph 
(g){l)(i)(A)  of  this  section." 

Section  80.101(g)(l)(iii),  (g){l)(iv),  and 
(g){l)(v).  pertaining  to  complex  model 
calculations,  are  consolidated  and 
simplified  as  a  new  §  80.101(g)(l)(ii). 

c.  Sampling  and  Testing.  Section 
80.101(i)(l),  which  concerns 
requirements  for  sampling  and  testing  of 
conventional  gasoHne  and  other 
products  to  which  the  compliance 
standards  apply,  is  being  revised  to 
delete  the  requirement  that  such 
sampling  and  testing  be  conducted  prior 
to  the  gasoline  or  product  leaving  the 
refinery.  This  change  is  necessary 
because  this  requirement  interferes  with 
the  ability  of  refiners  and  importers  to 
do  composite  sampling  and  in-hne 
blending. 

2.  Controls  Applicable  to  Blendstocks 
(§80.102)  I 

Since  gasoline  produced  for  and 
marketed  in  California  is  subject  to  that 
State's  stringent  reformulated  gasoline 
standards,  it  is  not  necessary  to  include 
such  gasoline,  or  applicable  blendstocks 
used  in  the  production  of  such  gasoline, 
in  EPA's  blendstock  tracking 
requirements  beginning  in  1995.  Thus, 
the  definitions  of  the  volume  of 
gasoline,  "Vg"  and  '"Vg.,."  in  the 
averaging  period  blendstock-to-gasoline 
ratio  in  §80.102(d)(l)(i)  and  the  running 
cumulative  compliance  period 
blendstock-to-gasoline  ratio  in 
§  80.102{d)(2)(i),  respectively,  are 
amended  by  adding  an  explicit 
exclusion  for  CaUfornia  gasoline. 
Similarly,  an  additional  subparagraph 
(v)  has  been  added  under  §  80.102(d)(3) 
to  exclude  appUcable  blendstocks  used 
to  produce  California  gasoline  in  the 
blendstock  ratio  calculations.  These 
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for  exhaust  benzene  emissions,  the 
refiner  or  importer  must  first  determine 
the  average  value  for  certain  parameters. 
In  addition,  and  for" purposes  of  clarity, 
the  heading  "Simple  Model  *  ) 

Calculations"  is  inserted  as  a  new 
paragraph  (i)  under  §  80.101(g)(1),  and 
the  heading  "Complex  Model 
Calculations"  is  inserted  as  a  new 
paragraph  .1)  under  §80.101  (g)(1). 
These  changes  restructure  the 
compliance  calculations  in  a  logical 
sequence  that  will  make  this  section 
clearer  for  compliance  piu-poses. 

The  formula  definition  of  "SGi"  in 
§80.101(g)(l)(i)(A)  is  amended  to  clarify 
that  the  specific  gravity  term  only 
applies  to  calculations  involving  sulfur. 

The  definitions  of  the  factors  "BZ" 
and  "AR"  under  §80.101(g)(l)(i)(B), 
pertaining  to  compliance  calculations 
for  exhaust  benzene  emissions  under 
the  simple  model,  are  clarified  as  to 
how  these  are  calculated  by  expanding 
them  to  read  "calculated  per  paragraph 
(g)(l)(i)(A)  of  this  section." 

Section  80.101(g){l)(iii),  (g)(lKiv).  and 
(g)(l)(v).  pertaining  to  complex  model 
calculations,  are  consolidated  and 
simplified  as  a  new  §80.101(g)(l)(ii). 

c.  Sampling  and  Testing.  Section 
80.101{i)(l).  which  concerns 
requirements  for  sampling  and  testing  of 
conventional  gasoHne  and  other 
products  to  which  the  compliance 
standards  apply,  is  being  revised  to 
delete  the  requirement  that  such  i 

sampling  and  testing  be  conducted  prior 
to  the  gasoline  or  product  leaving  the 
refinery.  This  change  is  necessary 
because  this  requirement  interferes  with 
the  ability  of  refiners  and  importers  to 
do  composite  sampling  and  in-hne 
blending. 

2.  Controls  Applicable  to  Biendstocks 
(§80.102)  j 

Since  gasoline  produced  for  and 
marketed  in  California  is  subject  to  that 
State's  stringent  reformulated  gasoline 
standards,  it  is  not  necessary  to  include 
such  gasoline,  or  applicable  biendstocks 
used  in  the  production  of  such  gasoline, 
in  EPA's  blendstock  tracking 
requirements  beginning  in  1995.  Thus, 
the  definitions  of  the  volume  of 
gasoline,  "Vg"  and  "Wg,„"  in  the  | 

averaging  pjeriod  blendstock-to-gasolin« 
ratio  in  §B0.102(d)(l)(i)  and  the  running 
cumulative  compHance  period 
blendstock-to-gasoline  ratio  in 
§  80.102(d)(2)(i).  respectively,  are 
amended  by  adding  an  explicit 
exclusion  for  California  gasoline. 
Similarly,  an  additional  subparagraph 
(v)  has  been  added  under  §  80.102(d)(3) 
to  exclude  appUcable  biendstocks  used 
to  produce  California  gasoline  in  the 
blendstock  ratio  calculations.  These 


corrections  are  necessary  to  make  clear 
that  the  volumes  of  California  gasoline, 
and  applicable  biendstocks  used  to 
produce  California  gasoline  are  not  part 
of  the  ratio  calculations.* 

3.  Record  Keeping  Requirements 
(§80.104) 

Under  §  80.104(a)(2)(ix).  refiners  and 
importers  are  required  to  retain 
documents  to  demonstrate  that 
biendstocks  were  transferred  for  other 
than  gasoline  blending  purposes  as  a 
basis  for  excluding  such  biendstocks 
from  tracking.  There  are  various  other 
bases  specified  in  §  80.102(d)(3)  for 
excluding  biendstocks  from  tracking 
(e.g.,  exported,  transferred  as  a 
feedstock)  for  which  document  support 
is  not  required  in  the  final  rule.  EPA 
beheves  that  the  document  support 
requirement  should  apply  to  all 
excluded  biendstocks.  Therefore, 
§  80.104(a)(2)(ix)  is  expanded  to  require 
the  retention  of  documents  which 
demonstrate  any  of  the  specified  bases 
for  the  exclusion  of  biendstocks  from 
blendstock  tracking. 

4.  Reporting  Requirements  (§  80.105) 

Section  80.105(a)(2)  in  the  final  rule 
requires  refiners  and  importers  to  report 
the  overall  volume  of  applicable 
blendstock  produced  or  imported  and 
transferred  to  others.  This  provision  is 
being  clarified  to  require  separate 
reporting  for  those  apphcable 
biendstocks  that  are,  and  those  that  are 
not.  excluded  under  §  80.102(d)(3). 

C.  Preamble 

The  preamble  of  the  February  16. 
1994.  notice  of  final  rulemaking 
contains  two  errors  in  the  sections 
discussing  reformulated  gasoline  and 
anti-dumping  enforcement  provisions. 
The  following  corrections  should  be 
noted  for  these  sections  of  the  preamble: 

•  On  page  7759.  in  the  second 
column,  in  the  12th  and  13th  hnes  of 
the  second  full  paragraph,  "(March  1, 
1996.  through  February  29.  1996)" 
should  read  "(March  1, 1996,  through 
February  28.  1998)." 

•  On  page  7800.  in  the  second 
column,  in  the  4th  and  5th  lines  of  the 
carryover  paragraph,  "section  211(k){c) 
of  the  Act"  should  read  "section  211(k) 
and  (c)  of  the  Act." 


''The  baseline  blendstock-to-gasoline  ratio  does 
include  both  gasoline  and  blendstock  produced  for 
the  California  market  This  baseline  ratio 
nevertheless  is  a  valid  basis  for  comparison  with 
the  compliance  period  biendstock-to-gasoline  ratios 
{that  exclude  California  gasoline  and  blendstock) 
because  the  baseline  ratio  represents  a  refiner's  or 
importer's  actual  1990  gasoline  and  blendstock 
volumes. 


V.  SummerAVinter  Season 

Section  80.91  of  the  Reformulated 
Gasoline  Final  Rule^59  FR  7716) 
defines  summer  and  winter  data  and 
sampling  requirements  as  follows: 
paragraph  (d)(l)(i)(A)  states  that  "Data 
shall  have  been  obtained  for  at  least 
three  months  of  the  refiner's  or 
importer's  production  of  summer 
gasoline  and  at  least  three  months  of  its 
production  of  winter  gasoline."  The 
regulation  goes  on  to  define  a  summer 
month  as  "any  month  during  which  the 
refiner  produced  any  gasoline  which 
met  the  federal  summer  gasoline 
volatility  requirements.  Winter  shall  be 
any  month  which  could  not  be 
considered  a  summer  month." 

Several  comments  received  by  EPA 
since  the  rule  was  published  indicate 
that  this  present  definition  severely 
restricts  or  eliminates  the  winter  period 
in  some  cases,  and  inappropriately 
allocates  winter  data  to  the  summer 
calculation.  Further,  the  current  rule 
inadvertently  precludes  the  use  of 
actual  data  in  some  calculations,  even 
when  such  per  batch  actual  data  is 
available. 

Considering  that  the  goal  of  the 
baseline  is  to  most  accurately  reflect 
actual  1990  gasoline  composition,  the 
rule  will  be  modified  to  more  correctly 
allocate  parameter  data.  Provision  will 
be  made  for  the  use  of  actual  RVP  data 
to  define  summer  and  winter  gasoline. 
When  such  Method  1,  per  batch  actual 
data  is  not  available,  summer  and 
winter  months  will  be  redefined  to 
better  approximate  the  seasonal  gasoline 
fuel  parameter  and  emission  values. 

This  modification  to  the  reformulated 
gasoline  regulation  will  satisfy  several 
comments  received  since  publication  in 
the  Federal  Register.  EPA  will  redefine 
summer  and  winter  months,  for  use 
when  Method  1  actual  batch  data  is  not 
available,  as  follows.  A  summer  month 
will  be  redefined  as  any  month  during 
which  more  than  50  |>ercent  fby 
volume)  of  the  gasoline  produced  by  a 
refiner  met  the  federal  summer  gasoline 
volatility  requirements.  Winter  shall 
remain  defined  as  any  month  which 
could  not  be  considered  a  summer 
month.  This  will  correct  situations  in 
which  small  quantities  of  summer 
volatiUty  gasoline  are  produced  early  in 
the  year.  Originally,  data  from  a  month 
in  which  even  small  quantities  of 
summer  volatility  fuel  was  produced 
was  considered  a  summer  month.  With 
this  modification,  such  months  in 
which  the  majority  of  fuel  was  winter 
volatihty  would  be  correctly  allocated 
as  a  winter  data  month. 

Further,  for  any  month  for  which  both 
winter  and  summer  gasoline  were 
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purposes,  a  mont 
equivalent  to  4  w^ 
Therefore,  12  we 
summer  volatility 
minimum  three  i 
collection  requir 
the  California  ref 


produced,  if  actuil  RVP  (Method  1)  data 
are  available,  tha  data  will  be 
accurately  divided  between  the  summer 
and  winter  calculations,  as  appropriate. 
If  such  per  batch  data  is  not  available, 
all  data  for  that  month  would  be 
considered  either  summer  or  winter, 
based  on  the  production  volumes. 

When  actual  par  batch  data  is  used, 
for  minimum  datf  requirement 
is  considered 
3ks  of  seasonal  data. 
^ks  of  data  sampling  on 
fuel  satisfies  the 
ionths  of  data 

If  a  refiner,  such  as 
lers,  still  cannot 
provide  three  moiiths  of  winter  data, 
they  may  petition)  for  less  than 
minimum  data,  uhder  the  provisions 
outUned  in  §80.ga(d)(l)(C). 

VI.  Baseline  Determination 
Adjustments 

A.  Work-In-ProgAss  (WIPI  Adjustment 

The  final  reforrpulated  gasoline  rule 
provided  criteria  for  allowing  work-in- 
progress  baseline  adjustments  (section 
80.91(e)(5)).  Worlj-jn-progress  (VVIP) 
refers  to  one  or  more  major  capital 
changes  or  comm|tment(s)  made  by  a 
refiner  prior  to  oriin  1990.  A  WIP 
adjustment  allow*  a  refiner  to  modify  its 
baseline  volume  i  nd  fuel  parameter 
values  (which  affdct  emissions)  to 
account  for  the  WfP.  In  order  to  obtain 
a  WEP  modificaticti,  a  refiner  must 
petition  EPA  and  EPA  must  approve  the 
f>etition. 

As  indicated  in  the  preamble  to  the 
final  rule,  EPA  be  ieves  that  the  criteria 
for  a  WIP  adjustment  should  be  fairly 
stringent,  as  the  adjustment  was 
intended  only  forkhose  for  whom  a 
significant  investoient  had  already  been 
made  in  order  to  comply  with  another 
government  manqate.  Additionally,  a 
broad  program  of  adjustments  could 
indicate  that  EPA  exceeded  its  equitable 
discretion  imder  Alabama  Power,  as 
discussed  in  the  Regulatory  Impact 
Analysis  (RLA)  accompanying  the  final 
rule. 

In  the  final  rulel  EPA  required  that  a 
refiner  meet  each  of  three  criteria  in 
order  to  qualify  for  a  WIP  baseline 
adjustment.  A  fourth  criterion  was  also 
required  to  minimize  envirorunental 
harm  due  to  WIP  adjustments,  via 
simple  model  parlmeter  caps  and 
emissions  caps  fof  both  the  simph  and 
complex  models,  i 

Since  promulgation  of  the  final  rule, 
EPA  has  re-evalua(ted  this  fourth 
criterion  of  the  WiP  provisions.  EPA 
intended  to  allow  WIP  adjustments  to 
relieve  severe  hardship  where  the 
adjustment  did  ndt  allow  emissions  to 


increase  significantly  relative  to  the 
Clean  Air  Act  baseline.  The  methods 
EPA  chose  to  constrain  WIP  adjustments 
had  inconsistent  impacts  depending  on 
simple  model  or  complex  model  use. 
The  modification  proposed  in  this 
Direct  Final  Rulemaking  would  ensure 
that  the  fuel  parameter  constraints  on 
WIP  adjustments  under  the  simple 
model  would  be  more  consistent  with 
the  emissions  performance  constraints 
under  the  complex  model.  Specifically, 
WIP  adjustments  will  be  permitted  to 
exceed  the  simple  model  parameter 
caps,  but  only  to  the  extent  the  baseline 
still  complies  with  the  complex  model 
emission  caps.  Without  this  change,  a 
WIP  adjustment  would  be  more 
constrained  in  1995  than  would  be  the 
case  in  1998,  possibly  requiring  a  refiner 
to  make  processing  changes  in  1995  that 
would  not  be  necessary  in  1998.  While 
the  emissions  and  parameter  caps  were 
set  to  minimize  environmental  harm 
due  to  the  WIP  (realizing  that  a  WIP 
adjustment  will  actually  increase 
baseline  emissions  relative  to  1990)  EPA 
believes  this  modification  will  increase 
compliance  flexibility  while 
maintaining  the  environmental  goals  of 
the  program. 

With  regard  to  the  effect  of  WIP 
adjustments  on  reformulated  gasoline 
compliance,  the  simple  model  caps 
stated  in  the  regulations  apply  to 
reformulated  gasoline  as  well  as  to 
conventional  gasoline.  As  stated  in  the 
final  reformulated  gasoline  rule,  when 
the  simple  model  is  used  for 
compliance,  the  WIP-adjusted  annual 
average  baseline  values  for  sulfur, 
olefins  and  T90  are  the  actual  WIP- 
adjusted  values  of  those  parameters, 
provided  they  do  not  exceed  the 
unadjusted  baseline  values  or  the 
simple  model  parameter  caps  given  in 
section  80.91(e)(viii)(B).  However, 
baseline  parameters  may  now  exceed 
these  caps  if  the  WIP  adjusted  baseline 
does  not  result  in  exhaust  emissions  of 
VOC,  toxics,  and  NOx  which  exceed  the 
emission  levels  specified  in 
§80.91(e)(5)(vii)(B).  namely  105%  of  the 
annual  average  statutory  value. 

Based  on  questions  received  since 
promulgation  of  the  final  rule,  two 
changes  in  the  language  of  the  Work-in- 
Progress  (WIP)  provisions  are  made  to 
section  80.91(e)(5)  to  further  clarify 
certain  aspects  of  the  WIP  adjustment 
not  explicitly  addressed  in  the  final 
rule.  The  regulatory  language  dealing 
with  the  emissions  and  parameter  caps 
is  unclear  as  to  whether  the  caps  apply 
to  the  actual  values  or  to  the  change  in 
emissions  or  parameter  values.  In 
addition,  there  appeared  to  be  some 
confusion  over  what  was  meant  by 
"adjusted"  baseline.  Paragraphs 


80.91(e)(5)(vi)  and  80.91(e)(5)(vii)  have 
been  modified  to  clarify  agency  intent. 

B.  JP-4  Adjustment 

In  the  final  rule  for  reformulated 
gasoline,  EPA  allowed  adjustments  for 
specific  extenuating  circumstances. 
Baseline  fuel  parameters,  volumes  and 
emissions  of  a  refinery  can  be  adjusted 
due  to  the  occurrence  of  specific 
extraordinary  or  extenuating 
circumstances  which  caused  its  1990 
gasoline  production  to  be  different  them 
it  would  have  been  had  the 
circumstance  not  occurred.  However, 
the  Agency's  objective  is  not  to  establish 
a  broad  adjustment  program.  Allowable 
circumstances  include  unforeseen, 
unplanned  downtime  of  at  least  30  days 
of  one  or  more  gasoline  blendstock 
producing  units  due  to  equipment 
failure  or  natural  cause  beyond  the 
control  of  the  refiner,  or  for  non-annual 
maintenance  (turnaround)  downtime 
which  occurred  in  1990.  These  types  of 
adjustments  reflect  instances  where  the 
1990  baseline  truly  deviated  from  the 
otherwise  expected  baseline  (historic 
and  future),  had  the  incident  not 
occurred.  EPA  also  expects  that  allowed 
adjustments  will  have  minimal 
environmental  impact  while  relieving  a 
large  regulatory  burden. 

In  keeping  with  that  policy  objective, 
EPA  promulgated  provisions  to  permit 
baseline  adjustments  for  certain  refmers 
which  produced  JP-4  jet  fuel  in  1990, 
upon  petition  and  approval.  As 
discussed  in  the  RIA  for  the 
reformulated  gasoline  final  rule,  EPA 
believes  that  it  has  authority  to  allow 
such  adjustments  due  to  the  discretion 
afforded  EPA  by  Congress.  Additionally, 
Alabama  Power  v.  Costle  '  gives  EPA 
"case-by-case  discretion"  to  grant 
variances  or  eveii  dispensation  from  a 
rule  where  imposition  of  the 
requirement  would  result  in  minimal 
environmental  benefit  but  would 
extremely  burden  a  regulated  party. 
Today's  action  changes  two  portions  of 
the  provisions  for  JP-4  adjustment:  the 
multiple  refinery  requirement  and  the 
JP-4  to  gasoline  production  ratio.  In  the 
final  reformulated  gasoline  rule,  JP-4 
baseline  adjustments  are  generally 
limited  to  single-refinery  refiners 
because  such  refiners  have  no  way  to 
aggregate  baselines  «  so  as  to  reduce  the 
combined  burden  of  a  JP-4  phaseout 
and  the  anti-dumping  requirements  on 
their  operations.  In  some  cases,  if  no 


'  Alabama  Power  Company  v.  Costle.  636  F.i2d 
323.357  (D.C  Clr  1979). 

•A  refiner  with  more  than  one  refinery  may 
determine  an  aggregate  baseline,  i.e.,  a  conventional 
gasoline  compliance  baseline,  which  consists  of  the 
volume-weighted  emissions  or  fuel  parameters,  as 
applicable,  of  two  or  more  refineries. 


Federal  Register  /  Vol.  59, 

relief  were  granted  in  this  area,  the 
viability  of  a  refinery  could  be  at  stake. 

1.  Multiple-Refinery  Requirement    I 

The  final  reformulated  gasoline  rule 
also  promulgated  baseline  adjustment 
provisions  for  multi-refinery  refiners 
where. each  refinery  produced  JP-4  in 
1990.  This  adjustment  provision 
assumes  that  multi-refinery  refiners  are 
predominantly  in  the  business  of  fuel 
production  andlhus  possess  the  means 
to  offset  the  refinery's  JP-4  volume  and 
associated  fuel  parameter  increases  with 
fuels  volumes  at  other  locations.  The 
adjustment  also  assumes  that  refiners 
with  multiple-refineries  have  process 
unfts  offering  various  processing 
options  which  support  an  average  (of 
typical)  fuel  production  operation. 

Today's  action  modifies  the  JP-4 
baseline  adjustment  multiple  refinery 
requirement.  Every  refinery  of  a 
multiple-refinery  is  no  longer  required 
to  have  produced  JP-4.  Such  multi- 
refinery  refiners  are  allowed  to  average 
their  1990  JP-4  production  to  1990 
gasoline  production  ratio  across  all  of 
their  refineries.  However,  all  refineries 
of  a  multi-refiner  must  still  meet  the 
other  two  criteria  specified  for  the  JPf- 
4  baseline  adjustment  in  the  ' 

reformulated  gasoline  final  regulations 
Specifically,  only  refiners  that  will  not 
produce  reformulated  gasoline  and  that 
meet  the  1990  JP-4  to  gasoline 
production  ratio  are  allowed  to  make  a 
JP-4  baseline  adjustment.  The  Agency  is 
amending  the  requirement  stipulating 
that  each  refinery  of  multiple-refineries 
produced  P-4  in  1990  because, 
essentially,  the  same  environmental 
impact  and  economic  hardship  is 
expected  regardless  of  whether  a  single 
refinery  or  all  refineries  of  a  multiple- 
refinery  produced  JP— 4. 

2.  JP-4  Baseline  Adjustment  Ratio 

The  final  reformulated  gasoline  rule 
promulgated  baseline  adjustment 
provisions  which  stipulate  that  1990  JP- 
4  production  must  have  constituted  a 
specified  portion  of  a  refiner's  1990  fuel 
production  in  order  for  a  significant  - 
enough  burden  to  exist  to  justify 
permiting  baseline  adjustments. 
Additionally,  a  baseline  is  neither 
unrepresentative  of  1990,  nor 
incalculable,  because  of  post-1990 
changes  in  crude  availability,  fuel 
specifications,  fuel  markets,  etc.  EPA  is 
permitting  baseline  adjustments  for 
certain  refiners  which  produced  JP-4  jet 
fuel  in  1990  because,  as  discussed  in  the 
Regulatory  Impact  Analysis  for  the 
reformulated  gasoline  final  rule.  EPA 
believes  that  it  has  a  limited  authority 
to  allow  such  adjustments  in  certain 
extreme  cases.  The  final  reformulated 
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relief  were  granted  in  this  area,  the 
viability  of  a  refinery  could  be  at  stake. 

1.  Multiple-Refinery  Requirement 

The  final  reformulated  gasoline  rule 
also  promulgated  baseline  adjustment 
provisions  for  multi-refinery  refiners 
where. each  refinery  produced  JP-4  in 
1990.  This  adjustment  provision 
assumes  that  multi-refinery  refiners  are 
predominantly  in  the  business  of  fuel 
production  andlhus  possess  the  means 
to  offset  the  refinery's  JP-4  volume  and 
associated  fuel  parameter  increases  with 
fuels  volumes  at  other  locations.  The 
adjustment  also  assumes  that  refiners 
with  multiple-refineries  have  process 
units  offering  various  processing 
options  which  support  an  average  (or 
typical)  fuel  production  operation. 

Today's  action  modifies  the  JP-4 
baseline  adjustment  multiple  refinery 
requirement.  Every  refinery  of  a 
multiple-refinery  is  no  longer  required 
to  have  produced  JP-4.  Such  multi- 
refinery  refiners  are  allowed  to  average 
their  1990  JP-4  production  to  1990 
gasoline  production  ratio  across  all  of 
their  refineries.  However,  all  refineries 
of  a  multi-refiner  must  still  meet  the 
other  two  criteria  specified  for  the  JP- 
4  baseline  adjustment  in  the 
reformulated  gasoline  final  regulations. 
Specifically,  only  refiners  that  will  not 
produce  reformulated  gasoline  and  that 
meet  the  1990  JP-4  to  gasoline 
production  ratio  are  allowed  to  make  a 
JP-4  baseline  adjustment.  The  Agency  is 
amending  the  requirement  stipulating 
that  each  refinery  of  multiple-refineries 
produced  JP-4  in  1990  because, 
essentially,  the  same  environmental 
impact  and  economic  hardship  is 
expected  regardless  of  whether  a  single 
refinery  or  all  refineries  of  a  multiple- 
refinery  produced  JP-4. 

2.  JP-4  Basehne  Adjustment  Ratio 

The  final  reformulated  gasoline  rule 
promulgated  baseline  adjustment 
provisions  which  stipulate  that  1990  JP- 
4  production  must  have  constituted  a 
specified  portion  of  a  refiner's  1990  fuel 
production  in  order  for  a  significant 
enough  burden  to  exist  to  justify 
permiting  baseline  adjustments. 
Additionally,  a  baseline  is  neither 
unrepresentative  of  1990.  nor 
incalculable,  because  of  post-1990 
changes  in  crude  availability,  fuel 
specifications,  fuel  markets,  etc.  EPA  is 
permitting  baseline  adjustments  for 
certain  refiners  which  produced  JP-4  jet 
fuel  in  1990  because,  as  discussed  in  the 
Regulatory  Impact  Analysis  for  the 
reformulated  gasoline  final  rule.  EPA 
believes  that  it  has  a  limited  authority 
to  allow  such  adjustments  in  certain 
extreme  cases.  The  final  reformulated 


gasoline  regulations  require  that  thn 
ratio  of  the  refinery's  1990  JP-4 
production  to  its  1990  gasoline 
production  equal  or  exceed  0.5. 
Upon  further  evaluation  of  the 
baseline  adjustment  provisions,  the 
Agency  has  concluded  that  the  JP-4  to 
gasoHne  production  ratio,  as 
promulgated  in  the  RFG  final  rule  (0.5). 
is  unnecessarily  restrictive.  Based  on 
responses  from  affected  refiners,  under 
the  December  1993  criteria  only  two 
refiners  in  the  United  States  would 
likely  qualify  for  the  adjustment.  In 
other  words,  very  few  refiners  imder 
contract  to  produce  JP-4  will  have  the 
relief  intended  by  the  provision. 
Today's  action  alters  the  refiner's  1990 
JP-4  production  to  1990  gasoline 
production  ratio  from  0.5  to  0.2.  EPA 
believes  this  revised  ratio  indicates  that 
a  significant  amount  of  the  refinery 
feedstock  used  for  JP-4  production 
would  have  to  be  converted  in  order  to 
produce  gasoline.  Altering  the  JP-4  to 
gasoline  production  ratio  will  allow 
additional  small  refiners  to  qualify  for 
the  adjustment  and  not  be  forced  to 
operate  from  a  drastically  less 
competitive  position  or  be  driven  out  of 
business.  Based  on  feedback  EPA  has 
received,  changing  the  ratio  from  0.5  to 
0.2  raises  the  number  of  affected  refiners 
ftt)m  2  to  6.  If  large  refineries  had  such 
a  ratio  also,  the  regulatory  burden 
would  be  just  as  great.  Also,  it  would  be 
more  difficult  to  argue  de  minimis 
environmental  impact  for  large  refiners. 
In  reality  none  do,  such  that  the  ratio  is 
only  an  issue  for  small  refiners. 

Several  different  ratio  options  were 
suggested  by  commenters  during  the 
reformulated  gasoline  rulemaking  as  to 
what  minimum  portion  of  a  refinery's 
1990  production  JP-4  should  have 
constituted  for  the  circumstance  to  be 
extenuating,  as  follows:  JP-4  production 
to  total  refinery  production,  20%;  JP-4 
production  to  gasoline  production,  5%; 
JP-4  production  to  gasoline  production, 
75%;  and.  JP-4  production  to  gasoline 
plus  JP-4  production.  10%.  EPA's  0.2 
JP-4  to  gasoline  ratio  is  in  line  with 
some  of  the  commenters  suggestions. 
At  less  than  a  1990  JP-4  to  gasoline 
production  ratio  of  0.2.  EPA  l^lieves  the 
impact  on  benzene  and  aromatics  may 
make  it  more  costly  for  refiners  to 
comply  with  the  regulations,  though  it 
is  unlikely  that  such  refiners  will  be 
forced  out  of  business  or  experience 
some  similar  extreme  burden.  For 
example,  it  is  expected  that  no 
economic  hardship  will  occur  at  a 
JP-4  to  gasoline  ratio  of  0.1.  Thus,  the 
Agency  discretion  recognized  in 


Alabama  ^  to  grant  variances  or  even 
dispensation  from  a  rule  where 
imposition  of  the  requirement  would 
result  in  minimal  environmental  benefit 
but  would  extremely  burden  a  regulated 
party,  would  not  apply. 

While  the  adjusted  emission  baselines 
of  those  approved  for  both  amended 
JP-4  adjustments  are  likely  to  be  higher 
than  their  actual  1990  baselines 
(primarily  due  to  increased  benzene  and 
aromatics)  EPA  expects  minimal 
negative  environmental  affects.  First, 
the  number  of  refineries  meeting  the 
criteria  is  still  expected  to  be  quite 
small.  Second,  the  total  production  of 
all  such  refineries  is  also  small.  Thus, 
not  very  much  additional  gasoline  will 
be  affected  by  any  baseline  adjustments 
for  JP-4  than  if  the  criteria  were  less 
stringent  or  adjustments  were  not 
allowed  at  all.  The  modification  of  the 
multi-refinery  requirement  and  the 
reduction  of  the  ratio  requirement  to  0.2 
both  provide  necessary  flexibility  to 
refiners  and  allow  additional  refiners 
(that  are  isimultaneously  burdened  by 
the  JP-4  phaseout  and  the  anti-dumping 
provisions)  regulatory  relief. 

As  stated  in  the  Regulatory  Impact 
Analysis  (RIA)  for  the  reformulated 
gasoline  final  rule.  JP-4  baseline 
adjustments  will  be  allowed  only  for 
those  refiners  which  will  not  produce 
reformulated  gasoHne.  which  is  the 
most  critical  factor  in  assessing 
environmental  impact.  While  the  anti- 
dumping requirements,  in  general, 
apply  to  all  conventional  gasoline 
whether  or  not  reformulated  gasoUne  is 
also  produced,  in  these  specific  cases  no 
dumping  will  occur  due  to  reformulated 
gasoline  production.  The  intent  of 
Congress  with  regard  to  the  anti- 
dumping program  will  be  met  while  not 
unduly  burdening  those  that  meet  the 
specified  criteria.  Since  both  the 
unadjusted  and  adjusted  baselines  must 
be  determined,  if  a  refiner  granted  such 
an  adjustment  subsequently  produces 
reformulated  gasoline,  its  conventional 
gasoline  compliance  would  immediately 
be  subject  to  its  original  unadjusted 
baseline. 

VII.  Public  Participation  and  Effective 
Date 

The  Agency  is  publishing  this  action 
as  a  direct  final  rule  because  it  views  the 
changes  contained  within  as  non- 
controversial  and  anticipates  no  adverse 
or  critical  comments.  This  action  will  be 
effective  September  19, 1994  unless  the 
Agency  receives  notice  by  August  19. 
1994  that  adverse  or  critical  comments 
will  be  submitted,  or  that  a  party 


"Alabama  Power  Company  vs.  Costle.  636  F.2d 
323.357  (D.C  Cir  1979). 


36958      Federal  Ragfater  /  Vol.  59.  No.  138  /  Wednesday,  July  20.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  ^ 


requests  the  opportunity  to  submit  such 
oral  comments  pursuant  to  section 
307(d)(5)  of  the  Clem  Air  Act,  as 
amended.  If  such  ndtice  is  received 
regarding  a  change  to  a  particular 
regulatory  provisioi\  the  provision  in 
question  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  Federal  plegister  notice 
withdrawing  the  diruct  final  rule  for  the 
identified  provision, 

Parties  that  submii  adverse  or  critical 
comments,  notify  ERA  of  intentions  to 
submit  such  comments,  or  request  a 
pubhc  hearing  withl  n  the  allotted  time 
period  should  identify  the  specific 
provision(s)  at  issue  by  specifying  the 
preamble  section  nu  nbers  that  discuss 
the  provision(s).  For  instance, 
comments  on  the  chi  inge  to  the  oxygen 
valid  range  hmits  should  include  a 
reference  to  Section  (Item  Number) 
II.A.1  of  the  preamble.  Comments  on 
any  of  the  insubstanjial  errors  in  Section 
I  of  the  preamble  should  include  a 
reference  to  the  identification  code 
associated  with  each  change  in  that 
section.  For  instance ,  adverse  comments 
on  the  paragraph  reference  change  in 
§80.41(h)(2)(iii)  should  include  a 
reference  to  Item  Nunber  I-A. 

The  EPA  will  withdraw  from  final 
action  only  those  sp<cific  provision(s) 
identified  by  the  conimenters  or  persons 
who  notify  EPA  of  their  intent  to 
comment  or  who  request  an  opportunity 
to  submit  oral  comments.  All  provisions 
in  today's  action  thal^are  not 
commented  upon  or  for  which  EPA  does 
not  receive  notice  as  described  above 
will  become  effectivt  September  19, 
1994. 


VIII.  Statutory  Auth(  trity 

The  statutory  authi  )rity 


finalized  today  is 
Sectionsll4,  211  (c 
the  Clean  Air  Act,  as 
U.S.C.  7414,  7545 


for  the  actions 
grahted  to  EPA  by 
]  and  (k)  and  301  of 
amended;  42 
(c)(and(k),  and  7601. 


DC.  Administrative 


Pursuant  to  Execut  i 
(58  FR  51735  (October 
Agency  must  determ 
regulatory  action  is 
therefore  subject  to 
requirements  of  the 
The  Order  defines  " 
regulatory  action"  as 
to  result  in  a  rule  tha 

(1)  Have  an  annual 
economy  of  $100  mi 
adversely  affect  in  a 
economy,  a  sector  of 
productivity,  com 
environment,  public 
State,  local,  or  tribal 
communities; 


1  petit 


Efesignation 

ve  Order  12866, 
4, 1993))  the 
ne  whether  the 
significant"  and 
review  and  the 
Executive  Order, 
ificant 
one  that  is  likely 
may: 

effect  on  the 
llion  or  more  or 
material  way  the 
he  economy, 
ion,  jobs,  the 
lealth  or  safety,  or 
j  ovemments  or 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  direct  rule  is  not  a  "significant 
regulatory  action". 

X.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  federal  agencies  to 
examine  the  effects  of  the  renewable 
oxygenate  regulation  and  to  identify 
significant  adverse  impacts  of  federal 
regulations  on  a  substantial  number  of 
small  entities.  Because  the  RFA  does  not 
provide  concrete  definitions  of  "small 
entity,"  "significant  impact,"  or 
"substantial  number,"  EPA  has 
established  guidehnes  setting  the 
standards  to  be  used  in  evaluating 
impacts  on  small  businesses.^"  For 
purposes  of  the  renewable  oxygenate 
requirement  for  reformulated  gasoline,  a 
small  entity  is  any  business  which  is 
independently  owned  and  operated  and 
not  dominant  in  its  field  as  defined  by 
SBA  regulations  imder  section  3  of  the 
Small  Business  Act. 

The  Agency  believes  that  the 
interpretations,  clarifications,  and 
corrections  published  in  today's  final 
action  are  unlikely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  fact,  the 
revisions  contained  herein  are  designed 
to  promote  successful  implementation 
of  the  reformulated  gasoline  program  for 
all  regulated  parties. 

List  of  Subjects  in  40  CFR  Pari  80 

Environmental  protection,  Air 
pollution  control,  Fuel  additives, 
Gasoline,  and  Motor  vehicle  pollution. 

Dated:  June  27, 1994. 
Carol  M.  Browner, 

Administrator. 

40  CFR  part  80  is  amended  as  follows: 


'"U.S.  Environmental  Protedlon  Agency, 
Memorandum  to  Assistant  Administrators, 
"Compliance  with  the  Regulatory  Flexibility  Act," 
EPA  Office  of  Policy,  Planning,  and  Evaluation. 
19ft4.  !n  addition,  U.S.  Environmental  Protection 
Agency.  Memorandum  to  Assistant  Administrators, 
"Agency's  Revised  Guidelines  for  Implementing  the 
Regulatory  Flexibility  Act,"  Office  of  Policy, 
Planning,  and  Evaluation,  1992. 


PART  eO— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  114,  211  and  301(a]  of 
the  Qean  Air  Act  as  amended  (42  U.S.C 
7414,  7545  and  7601(a)). 

2.  In  §80.41.  paragraphs  (h)(2)(iii), 
(j)(2),  and  the  introductory  text  to 
paragraph  (m)(l)  are  revised  to  read  as 
follows: 

§  80.41    Standards  and  requirements  for 
compliance. 

*  *        *        *        * 

(h)    *    *    * 

(2)     •     •     * 

(iii)  In  the  case  of  a  refiner  that 
operates  more  than  one  refinery,  the 
standards  specified  under  this 
paragraph  (h)(2)  shall  be  met  using  the 
refinery  grouping  selected  by  the  refiner 
under  §  80.101(h). 

*  »        *     '   *        * 

(])••• 

(2)  The  aromatics  value  which, 
together  with  the  values  for  benzene, 
RVP,  and  oxygen  determined  under 
paragraph  (j)(l)  of  this  section,  meets 
the  Simple  Model  toxics  requirement 
specified  in  paragraphs  (a)  or  (b)  of  this 
section,  as  appUcable; 

*  »        »        *        • 

(m)    *     *     • 

(1)  On  each  occasion  that  a  covered 
area  fails  a  NOx  emissions  reduction 
survey  conducted  pursuant  to  §  80.68, 
except  in  the  case  of  Phase  II  complex 
model  NOx  standards  for  VOC- 
controlled  gasoline,  the  NOx  emissions 
reduction  requirements  for  that  covered 
area  beginning  in  the  year  following  the 
failu"^  shall  be  adjusted  to  be  more 
stringent  as  follows: 

*  *        •        *        * 

3.  Section  80.42  is  amended  by 
revising  definitions  "EXHVOCSl" 
through  "REFVOCS2"  in  paragraph  (a) 
introductory  text;  by  adding  a 
concluding  sentence  to  paragraphs 
(b)(l)(ii),  (b)(2)(ii),  and  (b)(3)(ii),  and 
adding  paragraph  (b)(4);  and  by  revising 
the  table  in  paragraph  (c)(1)  to  read  as 
follows; 

§80.42    Simple  entissions  model. 

(a)     •     •     * 

EXHVOCSl =Exhaust  nonmethane, 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  1  during  the 
summer  period. 

EXHV0CS2=Exhaust  nonmethane, 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  2  during  the 
summer  period. 


EXHVOCW=Exhaust  nonmethane,     i 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
during  the  winter  period. 

EVPVOCSl=Evaporative  nonmethane, 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  1  during  the 
summer  period. 

EVPVOCS2=Evaporative  nonmethane, 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  2  during  the 
summer  period. 

RLVOCSl=Running  loss  nonmethane, 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  1  during  the 
summer  period. 

RLVC)CS2=Running  loss  nonmethanei 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  2  during  the  - 
summer  period.  | 

REFVOCSl=Refueling  nonmethane,  ■  ' 
nonethane  VCXD  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  1  during  the 
summer  period. 

REFVOCS2=Refueling  nonmethane. 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  2  during  the 
summer  period. 

(b)*     •     *  I 

(!)•     •     • 

(ii)  •     •     *  Oxygen  in  the  form  of 
methanol  or  non-alcohol,  non-ether     I 
oxygenates  shall  not  be  evaluated  with 
the  Simple  Model,  but  instead  must  be 
evaluated  through  vehicle  testing  under 
the  Complex  Model  per  §  80.48. 
»        *        •        •        * 

(2)*     •     •  1 
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EXHVOCW=Exhaust  nonmethane,     I 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
during  the  winter  period. 

EVPVOCSl=Evaporative  nonmethane, 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  1  during  the 
summer  period. 

EVPVOCS2=Evaporative  nonmethane. 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  2  during  the 
summer  period. 

RLVOCSl=Running  loss  nonmethane, 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  1  during  the 
summer  period. 

RLVOCS2=Running  loss  nonmethane, 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  2  during  the  - 
summer  period. 

REFVOCSl=Refueling  nonmethane, 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  1  during  the 
summer  period. 

REFVOCS2=Refueling  nonmethane, 
nonethane  VOC  emissions  from  the 
fuel  in  question,  in  grams  per  mile, 
for  VOC  control  region  2  during  the 
summer  period. 

♦        •        »        *        * 

(b)*     •     * 

(!)•     *     * 

(ii)  •     •     *  Oxygen  in  the  form  of 
methanol  or  non-alcohol,  non-ether 
oxygenates  shall  not  be  evaluated  with 
the  Simple  Model,  but  instead  must  be 
evaluated  through  vehicle  testing  under 
the  Complex  Model  per  §  80.48. 


(2)» 


(ii)  ♦     *     *  Oxygen  in  the  form  of 
methanol  or  non-alcohol,  non-ether 
oxygenates  shall  not  be  evaluated  with 
the  Simple  Model,  but  instead  must  be 
evaluated  through  vehicle  testing  under 
the  Complex  Model  per  §  80.48. 
•        *        *        *        • 

(3)*     •     * 

(ii)  *     *     •  Oxygen  in  the  form  of 
methanol  or  non-alcohol,  non-ether 
oxygenates  shall  not  be  evaluated  with 
the  Simple  Model,  but  instead  must  be 
evaluated  through  vehicle  testing  under 
the  Complex  Model  per  §  80.48. 

(4)  If  the  fuel  aromatics  content  of  the 
fuel  in  question  is  less  than  10  volume 
percent,  then  an  FAROM  value  of  10    , 
volume  percent  shall  be  used  when 
evaluating  the  toxics  emissions 
equations  given  in  paragraphs  Ch)(l), 
(b)(2),  and  (b)(3)  of  this  section. 

(c)  *  *  • 

(D*  *  • 


Fuel  parameter 

Range 

Benzene  content 

0-4  9  vol  % 

RVP  

€.4-9.0  psi. 
0-4  0  wt  %. 

Oxygen  content  „. 

Aromatics  content 

0-55  vol  %. 

4.  Section  80.45  is  amended  by: 

a.  revising  Table  3  in  paragraph  (b)(3); 

b.  revising  Table  6  in  (c)(l)(iv)(A); 

c.  revising  the  first  sentence  and  the 
equations  for  Phase  I  and  II  in  paragraph 
(c)(l)(iv)(B),  and  revising 

(c)(l)(iv)(C)r5;: 

d.  revising  the  second  sentence  in 
paragraph  (c)(l)(iv)(C)r9;: 

e.  revising  paragraphs  (c)[l){iv)[C)(ll) 
and  (12h 

f.  revising  the  first  sentence  in 
paragraph  [c){l)[iv]{C){  13)  and  revising 
paragraph  (c){l]{iv){C)(  14)-. 

Table  3.— Baseline  Exhaust  Emissions 


g.  revising  paragraph  (c)(l)(iv)(D)^5A 
revising  the  second  sentence  in 
paragraph  (c)(l)(iv)(D)f9j.  and  revising 
paragraphs  (c)(l)(iv){D)^li;and  (12); 

h.  revising  the  first  sentence  in 
paragraph  {c){l){iv)(D)(  13),  and  revising 
paragraph  (c)(l)(iv)(D)f34;; 

i.  revising  the  equation  for  VOCRLl  in 
paragraph  (c)(3)(i); 

j.  revising  the  equations  for  VOCHSl 
and  VOCRFl  in  paragraph  (c)(3){ii); 

k.  revising  the  equation  for  VOCRL2 
in  paragraph  (c)(4)(ii),  and  revising 
paragraph  (c)(8)(ii); 

1.  revising  paragraph  (d)(l)(iv)(A)  and 
Table  7.  revising  the  first  sentence  and 
the  equations  for  Phase  I  and  II  in 
paragraph  (d)(l)(iv)(B),  revising 
paragraph  (d)(l)(iv)(C)r5;,  and  revising 
the  second  sentence  in  paragraph 
(d)(l)(iv)(C)r9;; 

m.  revising  the  Phase  I  equation  for 
"Toxics  2%"  and  the  Phase  II  equation 
for  "Toxics  1%"  in  paragraph  (e)(l)(ii); 

n.  revising  paragraph  (e)(3) 
introductory  text  and  removing 
paragraphs  (e)(3)(i)  and  (e)(3)(ii); 

0.  revising  the  last  sentence  in 
paragraph  (e)(4)(iii): 

p.  adding  a  concluding  sentence  to 
paragraphs  (e)(5)(iv)  and  (e)(6)(iv); 

q.  revising  equations  "HSBZl" 
through  "RFBZl"  in  paragraph  (e)(9) 
and  equations  "HSBZ2"  through 
"RFBZ2"  in  paragraph  (e)(10);  and 

r.  revising  paragraph  (f)(1). 

The  additions  and  revisions  are  set 
out  to  read  as  follows: 

§  80.45    Complex  emissions  model. 


(b)*   •  • 
(3)*   *  • 


Exhaust  pollutant 


VOC 

NO» 

Benzene 

Acetatdehyde  .. 
Formaldehyde . 
1.3-Butadiene  . 
POM  


Phase 


Summer 
(mg/mile) 


446.0 
660.0 
26.10 
2.19 
4.85 
4.31 
1.50 


Winter 
(mg/mile) 


660.0 
750.0 
37.57 
3.57 
7.73 
7.27 
2.21 


Phase  II 


Summer 
(mg/mile) 


907.0 
1340.0 
53.54 
4.44 
9.70 
9.38 
3.04 


Winter 
(mg/mile) 


1341.0 

1540.0 

77.62 

7.25 

15.34 

15.84 

4.50 


(0* 


(D* 
(iv)* 


(A) 
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Table  6.— Allojwable  Ranges  of  E200,  E300,  and  ARO  for  the  Exhaust  VOC  Equations  in  Paragraphs  (c)(l)(i) 

and  (ii)  of  This  Section 


Fuel  parameter 


E200 
E300 
ARO  . 


'  Higher  E300  llm|. 
2  Higher  ESOOIimt 


Phasel 


Lower 
limit 


33.00 
72.00 
18.00 


Higher  limit 


65.83 

Variable^ 
46.00 


Phase  I 


Lower 
limit 


33.00 
72.00 
18.00 


Higher  limit 


65.52 
Variable  2 
46.00 


lower  of  94.0  or  80.32+{0.390x(ARO)I. 
:=lower  of  94.0  or  79.75+(0.385x(ARO)l. 


(B)  For  fuels  wi  th  E200,  E300,  and/or 
ARO  levels  outsiae  the  ranges  defined 
in  Table  6,  Yvoc( )  shall  be  defined  as: 
For  Phase  I: 

Yvoc(t)=100%x0.52x[exp(v,(et))/ 
exp(vl(b))-1] 
+10G%x0.48x[e  xp(v2(et))/ 

exp(v2(b))-l| 
+{100% - 0.52)  (exp(v,(et))/exp(vi(b))] 
x{l(0.0002144xi:200c,)- 

0.014470lxAl  200} 
+{((0.0008174x  i300c,}- 0.068624 
-(0.000348xAR(  )e,)]xAE300} 
+{(( -  0.000348:  cE300c,)+ 

0.0323712lxZARO}l} 
+{100%x0.48x(Bxp(v2(et))/exp(v2(b))l 
x({I(0.000212xi;200c,)- 

0.013501XAE;  00} 
+{((0.00O816xE  JOOc.)  -  0.06233 
-  (0.00029XAR  De,)lxAE300} 
+{((-0.00029xi:300c,}+ 
0.028204lxA4RO}]} 
For  Phase  II: 


444x(exp(vi(et))/ 
3xp(v2(et))/ 
v,(et})/ 


c,)- 0.068624 


■c,)|xAE300} 


Y  voc{t)=100%x0 

exp(vi(b))-l 
+100%x0.556x 

exp(v2(b))-l 
+{100%x0.444)j(exp( 

exp(v,(b))l 
x({[(0.0O02144>E200, 

0.014470JXAI  200} 
+{[(0.0008174x  i300, 

-  (0.000348xA]  :0, 
+{[(-0.000348:  £300, 

0.03237121x4  ARO}]} 
+{100%x0.556)  [exp(v2{et))/ 

exp(v2(b))] 
x[{  [(0.00021 2x1  200c,)- 

0.01350llxAE  500} 
+{[(0.000816xEJOO« 

-  (0.0OO29xARI ), 
+{[(-0.00029xE:  00„)+ 

0.028204lxAi'J?O}l} 
•       .  • .        •         •         • 

(C)  •  •  • 

(5j  If  the  E300  I  !vel  of  the  target  fuel 
is  greater  than  95  /olume  percent,  then 
the  E300  value  of  the  target  fuel  shall  be 
set  equal  to  95  vo  ume  percent  for  the 
purposes  of  calcu  ating  VOC  emissions 
with  the  Phase  I  equation  given  in 
paragraph  (c)(l)(i^)(B)  of  this  section. 


1-0.06233 
)]xAE300} 


(9)"  "If the 
target  hiel  is  less 


-omatics  level  of  the 
lan  10  volume 


percent,  then  AARO  shall  be  set  equal  to 

-  8  volume  percent. 

***** 

(1 1)  If  neither  of  the  conditions 
established  in  paragraphs  (c){l]{iv)[C)(9) 
and  (10)  of  this  section  are  met,  then 
AARO  shall  be  set  equal  to  zero. 

(12)  If  the  E300  level  of  the  target  fuel 
is  less  than  72  percent,  then  AE300  shall 
be  set  equal  to  (E300  -  72  percent). 

(13)  If  the  E300  level  of  the  target  fuel 
is  greater  than  94  volume  percent  and 
[80.32+(0.390xARO)]  also  is  greater  than 
94,  then  AE300  shall  be  set  equal  to 
(E300-94  volume  percent).*  *  * 

(1 4)  If  neither  of  the  conditions 
established  in  paragraphs 
[c]{l)[iv){C)(12)  and  (13)  of  this  section 
are  met,  then  AE300  shall  be  set  equal 
to  zero. 

(D)  *  *  * 

(5)  If  the  E300  level  of  the  target  fuel 
is  greater  than  95  volume  percent,  then 
the  E300  value  of  the  target  fuel  shall  be 
set  equal  to  95  volume  percent  for  the 
purposes  of  calculating  VOC  emissions 
with  the  Phase  II  equation  given  in 
paragraph  (c)(l)(iv)(B)  of  this  section. 
***** 

(9)*  *  *  If  the  aromatics  level  of  the 
target  fuel  is  less  than  10  volume 
percent,  then  AARO  shall  be  set  equal  to 

-  8  volume  percent. 

•        »        •        *        * 

(1 1)  If  neither  of  the  conditions 
established  in  paragraphs  (c){l)(iv)(D)(9) 
and  (10)  of  this  section  are  met.  then 
AARO  shall  be  set  equal  to  zero. 

(12)  If  the  E300  level  of  the  target  fuel 
is  less  than  72  percent,  then  AE300  shall 
be  set  equal  to  (E300)x72  percent). 

(13)  If  the  E300  level  of  the  target  fuel 
is  greater  than  94  volume  percent  and 
(80.32+(0.390xARO)l  also  is  greater  than 
94,  then  AE300  shall  be  set  equal  to 
(E300 -94  volume  percent).  •  *  * 

(14)  If  neither  of  tlie  conditions 
established  in  paragraphs 
(c)(l)(iv)(D}(12)  and  (13)  of  this  section 
are  met,  then  AE300  shall  be  set  equal 
to  zero. 


(3) 
(i)' 


VOCRL1=[0.00279  x  (RVP2)1+[0.1096  x  . 
RVP]  -0.7340 

***** 

(ii)*   *   * 
VOCHS1=[0.006654  x  (RVP^)] 

-  (0.08094  X  RVP)+0.2846 

***** 

VOCRF1=[0.004767  x  RVPl+0.011859 

(4)*    *    * 

(ii)*    *    * 
VOCRL2=(0.016169  x  (RVP^)) 

-  [0.17206  X  RVPl+0.56724 

***** 

(8)*   *  * 

(ii)  The  total  winter  VOC  emissions 

performance  of  the  target  fuel  in 

percentage  terms  from  baseHne  levels 

shall  be  given  by  the  following  equation 

during  Phase  II: 

VOCW%=[100%  X  (VOC  -1.341  g/mi)] 

/  (1.341  g/mi) 

(d)*   *   * 
(1).   *  * 

(iv)*   *   * 

(A)  The  equations  in  paragraphs 
(d)(l)(i)  and  (ii)  of  this  section  shall  be 
used  within  the  allowable  range  of  SUL, 
OLE,  and  ARO  for  the  appropriate 
Phase,  as  deHned  in  the  following  Table 
7:  ■ 

Table  7.— Allowable  RAfgcES  of 
SUL,  OLE,  and  ARO  FOR  THE  NOx 
Equations  in  PARAGRAPHS/(d)(1)(i) 
AND  (ii)  OF  This  Section 


Fuel 
pa- 
ram- 
eter 

Phase  1 

Phase  11 

Low  end 

Higb 
end 

Low  end 

High 
end 

SUL 
OLE 
ARO 

10.0 
3.77 
18.0 

450.0 
19.0 
36.2 

10.0 
3.77 
18.0 

450.0 
19.0 
36.8 

(B)  For  fuels  wnth  SUL,  OLE,  and/or 
ARO  levels  outside  the  ranges  defined 
in  Table  7  of  paragraph  {d)(2){iv)(A)  of 
this  section,  Ynox(t)  shall  be  defined  as: 
For  Phase  I: 

Ynox  (t)=100%  X  0.82  X  [exp  (n,(et))/exp 
(n,(b))-lj 
+100%  X  0.18  X  [exp(n2(et))/exp(n2(b)) 
-11 
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+{100%  X  0.82  X  [exp(n,(et))/  j 

exp(n,(b))l  I 

X  [{[(0.00000133  X  SULc.)+0.000692l  x 

ASUL) 
+{[(-0.000238  X  AROr,)+0.0083632l  x 

AARO} 
+{[(0.000733  X  OLEc)  - 0.002774)  x 

AOLE})} 
+{100%  X  0.18  X  [exp{n:{et))/  i 

exp(n2(b))| 
X  [{0.000252  X  ALeA}  + 
+{[( -  0.0001599  X  AROCT)+0.007097| 

X  AARO} 
+{((0.000732  X  OLE,.,)  -0.002761  x 

AOLE})} 
For  Phase  II:  -  - 

Y««(t)=100%  X  0.738  X  lexp(n,(et))/ 

exp(n.(b)) -1)  , 

+100%  X  0.262  X  [exp(n2(et))/ 

exp(n2(b)) -1)  ' 

+{100%  X  0.738  X  (exp(n,(et))/ 

exp(ni(b))l 
X  ({[(-0.00000133  X 

SULc,)+0,000692]  x  ASUL} 
+{[(-0.000238  X  AROe,)+0.0083632)  x 

AARO} 

+{[(0.000733  xOLEo,)  -0.002774)  x 

AOLE})} 
+{100%  X  0.262  X  [exp(n2(et))/ 

exp{n2(b))) 
X  [{0.000252  xASUL}+ 
+{[( -0.0001599  X  AROc,)+0.007097l  x 

AARO} 
+{((0.000732  X  OLEct)  -0.00276)  x 

AOLE})} 

•  *         *         •         • 

(C)*  *  *  •  , 

(5)  If  the  E300  level  of  the  target  fuel 
is  greater  than  95  volume  percent,  then 
the  E300  value  of  the  target  fuel  shall  be 
set  equal  to  95  volume  percent  for  the 
purposes  of  calculating  NOx  emissions 
with  the  equations  given  in  paragraph 
(d)(l)(iv)(B)  of  this  section. 

(9)*  *  *  If  the  aromatics  level  of  the   . 
target  fuel  is  less  than  10  volume 
percent,  then  AARO  shall  be  set  equal  to 
-  8  volume  percent. 

•  *        •        *     ■    • 

(e)*  *  *     . 
(1).  *  * 

(ii)*  *  •■  - 

Compound 


Benzene 

Mettiytoenzene 

Ethylt)en2ene 

1 ,3-Dimettiylbenzene 

1 .4-Dimethylbeh2ene  .„.. 

1 ,2-dimethylt>en2ene  

(1-fTiethylethyl>-benzene  . 

Propylbenzene  

1  -ethyl-2-methylben2ene 
1 .2,4-tnmethylbenzene,... 
1 2.3-tTinnettiyft)enzene  ... 
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+{100%  X  0.82  x(exp(ni(et))/  | 

exp(ni(b)))  I 

X  ({[(0.00000133  X  SUU,)+0.000692l  x 

ASUL} 
+{((-0.000238  x  ARaM)+0.0083632]  x 

AARO} 
+{((0.000733  x  OLEc.)  -  0.O027741  X 

AOLE})} 
+{100%  X  0.18  X  (exp(n;{et))/ 

exp(n2(b))] 
X  ({0.000252  X  AXeA}  + 
+{(( -  0.0001599  X  AROeT)+0.007097 1 

xAARO} 
+{1(0.000732  X  OLEc)  -0.00276)  x 

AOLE})} 
For  Phase  11:  •  - 

Y«,x(t)=100%  X  0.738  X  (exp(n,(et))/ 

exp(n,(b))  -1) 
+100%  X  0.262  X  (exp(n2(et))/ 

exp(n2(b)) -1) 
+{100%  X  0.738  X  (exp(n,(et))/ 

exp(ni(b))) 
X  ({((-0.00000133  X 

SULc.)+0.000692]  x  ASUL}  * 

+{((-0.000238  X  AROc)+0.0083632i  x 

AARO} 
+{((0.000733  X  OLEc)  -0.0027741x1 

AOLE}]} 
+{100%  x  0.262  X  (exp(n2(et))/ 

exp(n2(b))l 
X  ({0.000252  xASUL}+ 
+{(( -0.0001599  x  AROc)+0.007097|  x 

AARO} 
+{1(0.000732  X  OLEc)  -0,00276]  X 

AOLE}]} 
***** 

(C)  •  •  • 

(5)  If  the  E300  level  of  the  target  ftiel 
is  greater  than  95  volume  percent,  then 
the  E300  value  of  the  target  fuel  shall  be 
set  equal  to  95  volume  percent  for  the 
purposes  of  calculating  NOx  emissions 
with  the  equations  given  in  paragraph 
(d)(l)(iv)(B)  of  this  section.  -      I 

(9)*  *  •Ifthearomaticslevelofthe 
target  fuel  is  less  than  10  volume 
percent,  then  AARO  shall  be  set  equal  to 
-  8  volume  percent. 


(e)* 
(D* 
(ii)  • 


TOXICS2%  =  (100%  X  (T0XICS2  - 
47.58  mg/mi)]  /  (47.58  mg/mi) 

***** 

TOXICSl%  =  [100%  X  (TOXICSl  - 
86.34  mg/mi)l  /  (86.34  mg/mi) 

•        *        *        »        » 

(3)  The  year-round  toxics  performance 
in  VOC  Control  Regions  1  and  2  shall 
be  derived  from  volume-weighted 
performances  of  individual  batches  of 

fuel  as  described  in  §  80.67(g). 

(4)  *  *  * 

(iii)*   *   *  If  the  E300  value  of  the 
target  fuel  is  greater  than  95  volume 
percent,  then  an  E300  value  of  95 
volume  percent  shall  be  used  when 
evaluating  the  equations  in  paragraphs 
(e)(4)(i)  and  (ii)  of  this  section. 

(5)*  *  • 

(iv)  *   *   *  Oxygen  in  the  form  of 
methanol  or  non-alcohol,  non-ether 
oxygenates  shall  not  be  evaluated  with 
the  Complex  Model,  but  instead  must  be 
evaluated  through  vehicle  testing  per 
§80.48. 

(6)*   •   * 

(iv)  *  •  •  Oxygen  in  the  form  of 
methanol  or  non-alcohol,  non-ether 
oxygenates  shall  not  be  evaluated  with 
the  Complex  Model,  but  instead  must  be 
evaluated  through  vehicle  testing  per 
§80.48, 
***** 

(9)  *    *   * 
HSBZl  =  10  X  BEN  x  VOCHSl  x 

((-0.0342  xMTB^+ (-0.080274  X 

RVP)  +  1.4448] 
DIBZl  =  10  X  BEN  X  VOCDl  1  x 

(( -  0.0290  X  MTB)  +  ( -  0.080274  x 

RVP)  +  1.3758] 
RLBZl  =s  10  X  BEN  x  VOCRLl  x 

(( -  0.0342  X  MTB)  +  ( -  0i)80274  x 

RVP)  +  1.4448) 
RFBZl  =  10  x  BEN  X  VOCRFl  X 

((- 0.0296  X  MTB) +  (- 0.081507  X 

RVP)  +  1.3972 
***** 

(10)  •  •  * 
HSBZ2  =  10  X  BEN  x  VOCHS2  x 

((- 0.0342  X  MTB) +  (- 0.080274  X 
RVP) +  1.4448] 
.DIBZ2  =  10  X  BEN  x  VOCD12  x 

{(-0.0290  X  MTB)  +  (-0.080274  x 
RVP)  +  1.3758] 


RLBZ2  =  10  X  BEN  x  VOCRL2  x 

1(  -  0.0342  x  MTB)  +  ( -  0.080274  x 

RVP)  +  1.4448] 
RFBZ2  =  10  X  BEN  x  V0CRF2  x 

((-0.0296  X  MTB)  +  (-0.081507  x 

RVP) +1.3972 
***** 

(f)  •   *   ' 

(1)  The  equations  described  in 
paragraphs  (c),  (d),  and  (e)  of  this 
section  shall  be  valid  only  for  fuels  with 
fuel  properties  that  fall  in  the  following 
ranges  for  reformulated  gasolines  and 
conventional  gasolines: 

(i)  For  reformulated  gasolines: 


Fuel  property 

Acceptable  range 

Oxygen  

O.Ot-4.0  weight  percent. 

Sutfur 

0.0-600.0  parts  per  million  by 

weight. 

RVP 

6.4-10.0  pounds  per  square 

inch. 

E200 

30.0-70.0  percent  evaporated. 

E300  

70.0-100.0    percent    evapo- 

rated. 

Aromatjcs  .... 

0.0-50.0  volume  percent. 

Olefins  

0.0-25.0  volume  percent 

Benzene  

0.0-2.0  volume  percent. 

For  conventional  gasoline: 


Fuel  property 

Acceptable  range 

Oxygen  

0.0-4.0  weight  percent. 

Sulfur 

0.0-1000.0  parts   per   million 

ty  wetght. 

RVP 

6.4-11.0  pounds  per  square 

inch. 

E200 

30.0-70.9  percent  evaporated. 

E300 

70.0-100.0     percent    evapo- 

rated. 

Aromatics  .... 

0.0-650  volume  percent 

Olefins  

0.0-30.0  volume  percent 

Benzene  

0.0-4.9  volume  percent. 

5.  Section  80.46  is  amended  by 
revising  the  table  in  paragraph 
(0(l)(ii)(K)  to  read  as  follows: 

§  80.46    Measurement  of  ref ormu  lated 
gasoline  fuel  parameters. 

***** 

(0*  •  • 

(!)•    *    • 

(ii)*   *   * 
(K)*  *  • 


Compound  I 

■ '- L^ 

Benzene „ .....' 

Mettrylbenzene 

Ethylbenzene „ ,.„.. 

1 ,3-Dimethylt)enzene „.1 . ,...r. 

1 .4-Dimethylbehzene  ., r. „«. _. _.,..... 

1 ,2-dimethylt>enzene  ..........; +. : 

(1  -methylethyl>-benzene „ .„.. 

Propylbenzene  .^ 

l-ethyl-2-methylbenzene . 

1 .2,4-trimethylt)enzene, J....„ 

1 ,2,3-tTimettiy1t>enzene _ „..„..| 


Concentration 
(percent) 

2.25  vol  

10.0  vol  

5.0  voi 

5  vol  

10  vol 

2.25  vol 

2.25  vol  

2.2&VOI  

2.25  vol  

2.25  vol  


CAS  No. 


71-43-2 
108-88-3 
100-41-4 
108-38-3 
106-42-3 

95-47-6 

98-82-8 
103-65-1 
611-14-3 

95-6^-6 
526-73-8 


At^U 


78 

91 
91 
91 

91 
105 

91 
105 
105 


Retention  time 


18.9  mtn 
25.5  min 
34.1  min 
35.1  min 

38.1  mm 

42.8  min 
48.0  min 
49.3  min 

50.9  min  , 


105  I  53.3  min 


Boiling 
point,  "C 

80.1 

111 

1362 

136-138 

144 


159.2 
165 
169 
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Compound 


1 ,3-diethylben2ene 

Butytbenzene 

o-Cymene 

1  -ettiy  l-3-mettiytben^ene 

m-Cymene 

p-Cymene 

Isobutylbenzene  . 

Indan  

1 -mettiyl-S-propyltjeibene 

2-«thyH  ,4-dimethylt}en2ene  ....... 

1 ,2,4,5-tetramettiyib«nzene „ 

1-ethyt-2,4-<jimethyit}en2ene ....:. 

(1 ,1  -dimethytethyll-S^methylbenzene 

1-etJiyl-2,3-dimethylt}en2ene  

1-«thyH,4-dimetfiylben2ene 

2-ethyH  .S-dimethyltienzene 

1-ethyl-3,5-dimethylden2ene 

1 ,2,3,5-tetramethylb^n2ene 
Pentylbefuene  .... 

Naphthalene  

3,5-dimethyl-t-butylbknzene 
1  -methylnaphttialerw 
2-nietfiylnaphthalen€ 


6.  In  §80.48, 
introductory  text 
sentence  in 
revised,  a 
to  paragraph  (c)(2 
(g)  is  revised  to 


Concentration 
(percent) 


2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
225  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 
2.25  vol 


CAS  No. 


141-93-5 

104-51-8 

527-84-4 

620-14-4 

535-77-3 

99-87-6 

53&-93-2 

496-11-7 

1074-43-7 

1758-88-9 

95-93-2 

874-41-9 

27138-21-2 

933-98-2 

874-41-9 

2870-04-4 

934-74-7 

527-53-7 

538-68-1 

191-20-3 

98-19-1 

90-12-0 

91-57-6 


AMU 


119 
91 
119 
105 
119 
119 
91 
117 
105 
119 
119 
119 
133 
119 
119 
119 
119 
119 
91 
128 
147 
142 
142 


Retention  time 


56.6  min  . 

60.7  min  . 
63.9  min  . 
642  min  . 
69.0  min  . 
73.0  min  . 
75.0  min  . 
50.0  min  . 
78.9  min  . 

83.2  min  . 
83.4  min  . 
86.7  min  . 

87.3  min  . 
88.7  min  . 
94.9  min  . 
100.9  min 
102.5  min 
115.9  min 
116  min  .. 

118.4  min 

118.5  min 
129.0  min 
131.0  min 


Boiling 
point,  "C 


181 
183 


187 


198 
206.3 


paj-agraph  (c)(1) 
revised,  the  last 
parag^ph  (c)(l)(v)  is 
concluc  ing  sentence  is  added 
(iii),  and  paragraph 
as  follows: 


rei  id  i 


§  80.48    Augmentation  of  the  complex 
emission  model  by  Vehicle  testing. 


7.  In  §  80.49,  the  table  iri  paragraph 
(a)(5)(i)  is  revised,  and  paragraph 
(b)(3)(iii)  is  revised  to  read  as  follows: 

S  80.49    Fuels  to  be  used  In  augmenting  the 
complex  emission  model  through  vehicle 
testing. 

(a)  *  *  *  ■ 
(5)  *  *  * 


(c)  *  •  • 

(1)  The  analysis 
model  to  the  natuial 


emissions  measu 
1,  2,  and  3  only  C 
§  80.49(a)  and  a 
(c)(l)(iv)ofthis 
that  includes  the 


shall  fit  a  regression 
logarithm  of 
r>d  from  addition  fuels 
a  >  speciHed  at 
dji  isted  as  per  paragraph 
se  ction  and  §  80.49(d)) 
allowing  terms: 


(v)  •  *  •  If.  afteijdropp 
and  re-estimating 
does  not  satisfy 
terms  shall  be  dropped 
shall  be  reported 
augmentation  reqi^est 

(2)  •  *  • 


(iii)  •  •  •  The 
make  available 
complex  model  tehms 
in  centered  form. 


ing  the  Bj  term 
the  model,  the  A,  term 
criteria,  then  both 
all  test  data 
EPA,  and  the 
shall  be  denied. 


these 


Aim 


upon 


inistrator  shall 
request  existing 
and  coefficients 


Fuel 
parameter 

Measurement  uncertainty 

API  gravity  

±  0.2  "API 

SUfuf  content 

±  lOppm 

Benzene  con- 

±0.02 vol  % 

tent. 

RVP  „ 

±  0.05  psi 

Octane 

±  0.2  {R+M/2) 

E200  level 

±2% 

E300  level 

±2% 

Oxygenate 

±  0.2  vol  % 

content. 

Arorratics  con- 

± 0.5  vol  % 

tent 

Olefins  content 

+  0.3  vol  % 

Saturates  con- 

±1.0 vol  % 

tent. 

Detergent  con- 

± 2%  of  the  level  required  by 

trol  Addi- 

EPA's detergents  mle. 

tives. 

the  right  to  analyze 
during  vehicle 


(g)  EPA  reserves  i 
the  data  generated  i 
testing,  to  use  sue  i  analyses  to 
determine  the  vali  dity  of  other 
augmentation  petitions,  and  to  use  such 
data  to  update  thei  complex  model  for 


use  in  certifying  a 
gasolines 


reformulated 


(b)  •  •  • 

(3)  *  *  * 

(iii)  All  other  parameters  shall  be 
present  at  the  levels  specified  in 
paragraph  (b)(2)(ii)  of  this  section. 
•        •        •        *        • 

8.  In  §  80.59,  the  last  sentence  in 
paragraph  (a)  is  revised  to  read  as 
follows: 


§  80.59    General  test  fleet  requirements  for 
vehicle  testing. 

(a)  *  *  *  To  be  technologically 
equivalent  vehicles  at  minimum  must 
have  closed-loop  systems  and  possess 
adaptive  learning. 

•        *        •        «        • 

9.  Section  80.65  Is  ameilded  by 
revising  paragraphs  (d)(2)(iii), 
(d)(2)(v)(B),  (d)(2)(vi),  (d)(3),  the  third 
sentence  of  (e)(1),  the  table  in  (e)(2)(i), 
paragraph  (e)(2)(ii)(A),  (f)(4) 
introductory  text,  and  paragraph  (h)  to 
read  as  follows: 

§  80.65    General  requirements  for  refiners, 
importers,  and  oxygenate  blenders. 

***** 

(d)v* 

(2)  *  *  * 

(iii)  Reformulated  gasoline  (but  not 
RBOB)  must  be  designated  either  as 
oxygenated  fuels  program  reformulated 
gasoline,  or  not  oxygenated  fuels 
program  reformulated  gasoline. 

(A)  Gasoline  must  be  designated  as 
oxygenated  fuels  program  reformulated 
gasoline  if  such  gasoline: 

(1)  Has  an  oxygen  content  that  is 
greater  than  or  equal  to  2.0  weight 
percent;  and 

(2)  Arrives  at  a  terminal  from  which 
gasoline  is  dispensed  into  trucks  used  to 
deliver  gasoline  to  an  oxygenated  fuels 
control  area  within  five  days  prior  to  the 
beginning  of  the  oxygenated  hiels 
control  period  for  that  control  area. 

(B)  Gasoline  may  be  designated  as 
oxygenated  fuels  program  reformulated 
gasoline  if  such  gasoline  has  an  oxygen 
content  that  is  greater  than  or  equal  to 
2.0  weight  percent,  regardless  of 
whether  the  gasoline  is  intended  for  use 


Ffederal  Register  /  Vol.  59,  I 

in  any  oxygenated  fuels  program  control 
area  during  an  oxygenated  fuels     .  .  1    .   th 
program  control  period.  tv 

*****  01 

(v)  *  *  •  * 

(B)  NOx  emissions  performance  in  the 

case  of  gasoline  certified  using  the 

complex  model. 

***** 

(vi)  In  the  case  of  RBOB.  as  RBOB 
suitable  for  blending  with: 

(A)  Any  oxygenate; 

(B)  Ether  only;  or 

(C)  Other  specified  oxygenate  type(s) 
and  amount(s). 

(3)  Every  batch  of  reformulated  or. 
conventional  gasoline  or  RBOB 
produced  or  imported  at  each  refinery 
or  import  facility,  or  each  batch  of 
blendstock  produced  and  sold  or 
transferred  if  blendstock  accounting  is 
required  under  §  80.102(e),  shall  be 
assigned  a  number  (the  "batch 
number"),  consisting  of  the  EPA- 
assigned  refiner,  importer  or  oxygenate 
blender  registration  number,  the  EPA- 
assigned  facility  registration  number, 
the  last  two  digits  of  the  year  in  which 
the  batch  was  produced,  and  a  unique 
number  for  the  batch,  beginning  with 
the  number  one  for  the  first  batch 
produced  or  imported  each  calendar 
year  and  each  subsequent  batch  during 
the  calendar  year  being  assigned  the 
next  sequential  number  (e.g.,  4321- 
54321-95-000001,  4321-54321-95- 
000002,  etc.). 
*         •         *         *         *   _     - 

(e)  *  *  * 

(1)  *  *  *  A  batch  of  simple  model 
reformulated  gasoline  may  be  released 
by  the  refiner  or  importer  prior  to  the 
receipt  of  the  refiner's  or  importer's  test 
results  except  for  test  results  for  oxygen 
and  benzene,  and  RVP  in  the  case  of 
VOC-controlled  gasoline. 

(2)  *  *-  * 

(i)  '  '  * 


Fuel  property 

.     Range 

Sulfur  content 

25ppm 
2  7  vol  % 

Aromatics  content 

Olefins  content 

2.5  vol  % 

Ben2ene  content ..- 

0  21  vol  % 

Ethanol  content .' 

0.4  vol  % 

Methanol  content 

0  2  vol  % 

^^TBE     (and     other     methyl 

ethers)  content. 
ETBE  (and  other  ethyl  ethers) 

content. 
TAME 

0.6  vol  % 
0.6  vol  % 
0  6  vol  % 

t-Butanoi  content  

0  6  vol  % 

RVP  

0.3  psi 
5''F 
5^ 

2.5  vol  % 
3.5  vol  % 

50%  distillation  (T50) 

90%  distillation  (T90) 

E200  „... 

E300 

API  Gravity  ; „ 

0.3  "API 

(ii) 
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in  any  oxygenated  fuels  program  control 
area  during  an  oxygenated  fuels  i 

program  control  period. 

•  *        *       •        • 

(v)  *  *  * 

(B)  NOx  emissions  performance  in  the 
case  of  gasoline  certified  using  the 
complex  model. 
*****  , 

(vi)  In  the  case  of  RBOB.  as  RBOB 
suitable  for  blending  with: 

(A)  Any  oxygenate; 

(B)  Ether  only;  or 

(C)  Other  specified  oxygenate  type(s) 
and  amountfs). 

(3)  Every  batch  of  reformulated  or    ; 
conventional  gasoline  or  RBOB 
produced  or  imported  at  each  refinery 
or  import  facility,  or  each  batch  of       j 
blendstock  produced  and  sold  or 
transferred  if  blendstock  accounting  is! 
required  under  §  80.102(e),  shall  be 
assigned  a  number  (the  "batch 
number"),  consisting  of  the  EPA-  - ,       ' 
assigned  refiner,  importer  or  oxygenate 
blender  registration  number,  the  EPA- 
assigned  facility  registration  number, 
the  last  two  digits  of  the  year  in  which 
the  batch  was  produced,  and  a  unique 
number  for  the  batch,  beginning  with 
the  number  one  for  the  first  batch        • 
produced  or  imported  each  calendar 
year  and  each  subsequent  batch  during 
the  calendar  year  being  assigned  the 
next  sequential  number  (e.g.,  4321- 
54321-95-000001,  4321-54321-95- 
000002,  etc.). 

•  •         *         •         *   _     -. 
(e)  *  *  * 

(1)  *  *  *  A  batch  of  simple  model 
reformulated  gasoline  may  be  released 
by  the  refiner  or  importer  prior  to  the 
receipt  of  the  refiner's  or  importer's  test 
results  except  for  test  results  for  oxygen 
and  benzene,  and  RVP  in  the  case  of 
VOC-controlled  gasoline. 

(2)  *  •-  * 
(i)  *  *  * 


Fuel  property 


mettiyl 


Sulfur  content 

Aromatics  content ..... 

Olefins  content 

Benzene  content ..- 

Ettiand  content 

Mettianol  content 

T»^T6E     (and     dttier 

ethers)  content. 
ETBE  (and  ottier  ethyl  ethers) 

content. 

TAME 

t-Butanol  content  

RVP  

50%  distillation  (T50) 

90%  distillation  (T90) 

E200  

E300  

API  Gravity  ; „_ 


Range 


25  ppm 
2.7  vol  % 
2.5  vol  % 
0.21  vol  % 
0.4  vol  % 
0.2  vol  % 
0.6  vol  % 

0.6  vol  % 

0.6  vol  % 
0.6  vol  % 
0.3  psi 
S'F 
ST 

2.5  vol  % 
3.5  vol  % 
0.3  "API 


(A)  The  larger  of  the  two  values  for 
the  property,  except  the  smaller  of  the 
two  results  shall  be  used  for  oxygenates; 


or 


(ii)  •  *  * 


(f)  •  *  * 

(4)  Any  refiner  that  produces 
reformulated  gasoline  using  computer- 
controlled  in-line  blending  equipment  is 
exempt  from  the  independent  sampling 
and  testing  requirements  specified  in 
paragraphs  (f)(1)  through  (3)  of  this 
section  and  from  the  requirement  of 
paragraph  (e)(1)  of  this  section  to  obtain 
test  results  for  each  batch  prior  to  the 
gasoline  leaving  the  refinery,  provided 
that  such  refiner: 

•  »        *        *        » 

(h)  Compliance  audits.  Any  refiner  and 
importer  of  any  reformulated  gasoline  or 
RBOB,  and  any  oxygenate  blender  of  any 
RBOB  who  meets  the  oxygen  standard  on 
average,  shall  have  the  reformulated  gasoline 
and  RBOB  it  produced,  imported,  or  blended 
during  each  calendar  year  audited  for 
compliance  with  the  requirements  of  this 
subpart  D,  in  accordance  with  the 
requirements  of  subpart  F.  at  the  conclusion 
of  each  calendar  year. 

•  *         *         *         • 

-  10.  Section  80.66  is  amended  by 
revising  paragraphs  (g)(1)  and  (g)(2)(ii) 
to  read  as  follows: 

§  80.66    Calculation  of  reformulated 
gasoline  properties. 

•  *        *        *        • 

(g)(1)  Per  gallon  values  for  VOC  and 
NOx  emissions  reduction  shall  be 
calculated  using  the  methodology 
specified  in  §80.45  that  is  appropriate 
for  the  gasoline. 

(2)  •  *  * 

(ii)  For  gasoline  subject  to  the 
complex  model,  the  methodology 
specified  in  §  80.45  that  is  appropriate 
for  the  gasoline. 
***** 

11.  Section  80.68  is  amended  by: 

a.  revising  paragraphs  (c)(8)(ii)(A), 
(c)(9)(ii)(A),  (c)(9)(ii)(B),  (c)(10)(i); 

b.  redesignating  paragraph  (c)(12)  as 
paragraph  (c)(13),  and  removing  the  first 
two  sentences  in  the  newly  redesignated 
(c)(13)  introductory  text; 

c.  by  adding  a  new  paragraph  (c)(12); 
and 

d.  revising  paragraphs  (c)(13)(v)(G), 
(H)  and  (L). 

The  additions  and  revisions  are  set 
out  to  read  as  follows: 

§80.68    Compliance  surveys. 

***** 

(c)  *  *  • 
(8)  •  •  • 
(ii)  *  *  • 

(A)  For  each  complex  model  sample 
from  the  survey  series,  the  VOC 


emissions  reduction  percentage  shall  be 
determined  based  upon  the  tested 
parameter  values  for  that  sample  and 
the  appropriate  methodology  for 
calculating  VOC  emissions  reduction  at 
§80.45; 
***** 

(9)   *    *    • 


(ii) 

(A)  For  each  complex  model  sample 
from  the  survey  series,  the  toxics 
emissions  reduction  percentage  shall  be 
determined  based  upon  the  tested 
parameter  values  for  that  sample  and 
the  appropriate  methodology  for 
calculating  toxics  emissions  reduction 
at  §80.45; 

(B)  The  annual  average  of  the  toxics 
emissions  reduction  percentages  for  all 
samples  from  a  survey  series  shall  be 
calculated  according  to  the  formula 
specified  in  paragraph  (c)(9)(i)(B)  of  this 
section;  and 

•        *        •        *     '  * 

(10)  *   *   *         - 

(i)  For  each  sample  from  the  survey 
and  survey  series,  the  NOx  emissions 
reduction  percentage  shall  be 
determined  based  upon  the  tested 
parameter  values  for  that  sample  and 
the  appropriate  methodology  for 
calculating  NOx  emissions  reduction  at 
§80.45;  and 
***** 

(12)  For  any  oxygen  content  survey 
series  conducted  in  any  covered  area  the 
average  ox>'gen  content  for  all  samples 
from  the  survey  series  shall  be 
calculated.  If  this  annual  average  is  less 
than  2.00  percent  by  weight,  the  covered 
area  shall  have  failed  an  oxygen  survey 
series. 

(13)  *  •  • 
(v)  •  •  • 

(G)  The  results  of  the  analyses  of 
simple  model  samples  for  oxygenate 
type  and  oxygen  weight  percent, 
benzene  content,  aromatic  hydrocarbon 
content,  and  RVP,  the  calculated  toxics 
emission  reduction  percentage,  and  for 
each  survey  conducted  during  the 
period  June  1  through  September  15  the 
VOC  emissions  reduction  percentage 
calculated  using  the  methodology 
specified  in  paragraph  (c)(8)(i)  of  this 
section; 

(H)  The  results  of  the  analyses  of 
complex  model  samples  for  oxygenate 
type  and  oxygen  weight  percent, 
benzene,  aromatic  hydrocarbon,  and 
olefin  content,  E-200,  E-300.  and  RVP, 
the  calculated  NOx  and  toxics  emissions 
reduction  percentage,  and  for  each 
survey  conducted  during  the  period 
June  1  through  September  15  the 
calculated  VOC  emissions  reduction 
percentage,  except  that  beginning  on 
January  1.  2000  NOx  emissions 


1 
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redtiction  percenDages  must  be  reported 
only  for  siuveys  donducted  outside  the 
period  June  1  through  September  15; 

(L)  The  average  toxics  emissions 
reduction  percentage  for  simple  model 
samples  and  the  {^rcentage  for  complex 
model  samples,  tHe  average  benzene  and 
oxygen  percentagi  is,  and  for  each  survey 
conducted  during  the  period  June  1 
through  September  15,  the  average  VOC 
emissions  reduction  percentage  for 

pies  and  the 
percentage  for  coi  iplex  model  samples, 
the  average  NOx  « missions  reduction 
:omplex  model 
prior  to  January  1, 


percentage  for  all 
samples  collected 


2000,  and  the  avei  age  NOx  emissions 
reduction  percent  ige  for  samples 
collected  outside  *  he  period  June  1 
through  September  15  beginning  on 
January  1,  2000; 
*        •        * 

12.  Section  80.6  9  is  amended  by 
revising  paragrapl  s  (a)(7)(ii) 
introductory  text  i  nd  (bj(3)  to  read  as 
follows: 

§  80.69    Requiremehts  for  downstream 
oxygenate  blending , 


(a)  •  *  • 

(7)  *  *  * 

(ii)  In  the  event 
sample  indicate  tf  e 
comply  with  appl  cable 
(within  the  correlation 
in  §  80.65(e)(2)(i)) 
importer  shall: 


he  test  results  for  any 
gasoline  does  not 
standards 
ranges  specified 
the  refiner  or 


(b)  *  *  * 

(3)  Meet  the  staridard 
specified  in  §  80 
record  keeping  reduirements 
in  §80.74,  and  the 
requirements  spec  ified 


.7) 


13.  Section  80 
revising  paragraph 
(d)(3)(ix),  adding 
and(d)(3)(xi).by 
(j)(4)(i),  (j)(4)(ii), 
(j)(14){xvii)  and  bj 
(j](15)  to  read  as  fqllows 


rs 


requirements 
and  §  80.67(0.  the 
specified 
reporting 

in  §  80.75;  and 


is  amended  by 
s  (d)(3)(viii)  and 
laragraphs  (d)(3)(x) 
vising  paragraphs 

(j)(ll)(i),and 
removing  paragraph 


()  (10)( 


§  80.70    Covered  ar^s 

•  •        * 

(d)  *  •  • 

(3)  •   ♦  * 
(viii)  Suffolk; 
(ix)  Westchester 
(x)  Orange;  and 
(xi)  Putnam. 

•  '    •        •        • 

(j)  *  •  * 

(4)  •   *   • 
(i)  Portion  of  Ba|litt  County  described 

as  follows: 


(A)  Beginning  at  the  intersection  of  Ky 
1020  and  the  Jefferson-Bullitt  County 
Line  proceeding  to  the  east  along  the 
county  line  to  the  intersection  of  county 
road  567  and  the  Jefferson-Bullitt 
County  Line; 

(B)  Proceeding  south  on  county  road 
567  to  the  jimction  with  Ky  1116  (also 
known  as  Zoneton  Road); 

(C)  Proceeding  to  the  south  on  KY 
1116  to  the  junction  with  Hebron  Lane; 

(D)  Proceeding  to  the  south  on  Hebron 
Lane  to  Cedar  Creek; 

(E)  Proceeding  south  on  Cedar  Creek 
to  the  confluence  of  Floyds  Fork  turning 
southeast  along  a  creek  that  meets  Ky  44 
at  Stallings  Cemetery; 

(F)  Proceeding  west  along  Ky  44  to  the 
eastern  most  point  in  the  Shepberdsville 
city  limits; 

(G)  Proceeding  south  along  the 
Shepberdsville  city  limits  to  the  Salt 
River  and  west  to  a  point  across  the 
river  from  Mooney  Lane; 

(H)  Proceeding  south  along  Mooney 
Lane  to  the  junction  of  Ky  480; 

(I)  Proceeding  west  on  Ky  480  to  the 
junction  with  Ky  2237; 

(J)  Proceeding  south  on  Ky  2237  to  the 
junction  with  Ky  61  and  proceeding 
north  on  Ky  61  to  the  junction  with  Ky 
1494; 

(K)  Proceeding  south  on  Ky  1494  to 
the  junction  with  the  perimeter  of  the 
Fort  Knox  Military  Reservation; 

(L)  Proceeding  north  along  the 
military  reservation  perimeter  to 
Castleman  Branch  Road; 

(M)  Proceeding  north  on  Castleman 
Branch  Road  to  Ky  44; 

(N)  Proceeding  a  very  short  distance 
west  on  Ky  44  to  a  junction  with  Ky 
1020; and 

(O)  Proceeding  north  on  Ky  1020  to 
the  beginning. 

(ii)  Portion  of  Oldham  County 
described  as  follows: 

(A)  Beginning  at  the  intersection  of 
the  Oldham-Jefferson  County  Line  with 
the  southboimd  lane  of  Interstate  71; 

(B)  Proceeding  to  the  northeast  along 
the  southbound  lane  of  Interstate  71  to 
the  intersection  of  Ky  329  and  the 
southbound  lane  of  Interstate  71; 

(C)  Proceeding  to  the  northwest  on  Ky 
329  to  the  intersection  of  Zaring  Road 
on  Ky  329; 

(D)  Proceeding  to  the  east-northeast 
on  Zaring  Road  to  the  junction  of  Cedar 
Point  Road  and  Zaring  Road; 

(E)  Proceeding  to  the  north-northeast 
on  Cedar  Point  Road  to  the  junction  of 
Ky  393  and  Cedar  Point  Road; 

(F)  Proceeding  to  the  south-southeast 
on  Ky  393  to  the  junction  of  county  road 
746  (the  road  on  the  north  side  of 
Reformatory  Lake  and  the  Reformatory); 

(G)  Proceeding  to  the  east-northeast 
on  county  road  746  to  the  junction  with 


Dawkins  Lane  (also  known  as  Saddlers 
Mill  Road)  and  county  road  746; 

(H)  Proceeding  to  follow  an  electric 
power  line  east-northeast  across  from 
the  jimction  of  county  road  746  and 
Dawkins  Lane  to  the  east-northeast 
across  Ky  53  on  to  the  La  Grange  Water 
Filtration  Plant; 

(I)  Proceeding  on  to  the  east-southeast 
along  the  power  line  then  south  across 
Fort  Pickens  Road  to  a  power  substation 
onKyl46; 

(J)  Proceeding  along  the  power  line 
south  across  Ky  146  and  the  Seaboard 
System  Railroad  track  to  adjoin  the 
incorporated  city  limits  of  La  Grange; 

(K)  Then  proceeding  east  then  south 
along  the  La  Grange  city  limits  to  a 
point  abutting  the  north  side  of  Ky  712; 

(L)  Proceeding  east-southeast  on  Ky 
712  to  the  junction  of  Massie  School 
Road  and  Ky  712; 

(M)  Proceeding  to  the  south- 
southwest  and  then  north-northwest  on 
Massie  School  Road  to  the  junction  of 
Ky  53  and  Massie  School  Road; 

(N)  Proceeding  on  Ky  53  to  the  north- 
northwest  tathe  junction  of  Moody 
Lane  and  Ky  53; 

(O)  Proceeding  on  Moody  Lane  to  the 
south-southwest  until  meeting  the  city 
limits  of  La  Grange; 

(P)  Then  briefly  proceeding  north 
following  the  La  Grange  city  limits  to 
the  intersection  of  the  northbound  lane 
of  Interstate  71  and  the  La  Grange  city 
limits; 

(Q)  Proceeding  southwest  on  the 
northbound  lane  of  Interstate  71  until 
intersecting  with  the  North  Fork  of 
Currys  Fork; 

(R)  Proceeding  south-southwest 
beyond  the  confluence  of  Currys  Fork  to 
the  south-southwest  beyond  the 
confluence  of  Floyds  Fork  continuing 
on  to  the  Oldham-Jefferson  County  Line; 
and 

(S)  Proceeding  northwest  along  the 
Oldham-Jefferson  County  Line  to  the 
beginning.  .  , 

***** 

(10)*  •  * 

(iv)  the  portion  of  Essex  County  that . 
consists  of  the  portion  of  Whiteface 
Mountain  above  4,500  feet  in  elevation. 

•        •••'• 

(11)  *  *  * 
(i)  Allegheny; 

***** 

(14)*   *    * 
(xvii)  Richmond; 

***** 

14.  Section  80.75  is  amended  by 
revising  paragraphs  (b),  (f)(2)(ii)(A)  (1),  - 
and  (j)  to  read  as  follows: 

§80.75    Reporting  requirements. 
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(b)  Reports  for  gasoline  or  RBOB 
produced  or  imported  under  the  simple 
model. 

[1]  RVP  averaging  reports. 

(i)  Any  refiner  or  importer  that  V 

produced  or  imported  any  reformulated  P' 

gasoline  or  RBOB  under  the  simple  * 
model  that  was  to  meet  RVP  standards 

on  average  ("averaged  reformulated  fc 

gasoline")  shall  submit  to  the  ir 

Administrator,  with  the  third  quarterly  a] 

report,  a  report  for  each  refinery  or  fa 

impKJrter  for  such  averaged  reformulated  si 

gasoline  or  RBOB  produced  or  im{>orted  n 

during  the  previous  RVP  averaging  fa 

period.  This  information  shall  be  * 
reported  separately  for  the  following 

categories:  i  re 

(A)  Gasoline  or  RBOB  which  is  !  in 
designated  as  VOC-controlled  intended  to 
for  areas  in  VOC-Control  Region  1;  and 

(B)  Gasoline  or  RBOB  which  is  §' 
designated  as  VOC-controlled  intended  **' 
for  VOC-Control  Region  2. 

(ii)  The  following  information  shall  be 
reported: 

(A)  The  total  volume  of  averaged 
reformulated  gasoline  or  RBOB  in 
gallons; 

(B)  The  compliance  total  value  for 
RVP;  and 

(C)  the  actual  total  value  for  RVP, 
(2)  Sulfur.  NOx  and  T90  averaging 

reports. . 

(i)  Any  refiner  or  importer  that 
produced  or  imported  any  reformulated 
gasoline  or  RBOB  under  the  simple 
model  shall  submit  to  the 
Administrator,  with  the  fourth  quarterly 
report,  a  report  for  such  reformulated 
gasoline  or  RBOB  produced  or  imported 
during  the  previous  year: 

(A)  For  each  refinery  or  importer;  or 

(B)  In  the  case  of  refiners  who  operate 
more  than  one  refinery,  for  each 
grouping  of  refineries  as  designated  by 
the  refiner  pursuant  to  §  80.41(h)(2)(iii). 

(ii)  The  following  information  shall  be 
reported: 

(A)  The  total  volume  of  reformulated 
gasoline  or  RBOB  in  gallons; 

(B)  The  applicable  sulfur  content 
standard  under  §  80.41  (h)(2)(i)  in  parts 
per  million; 

(C)  The  average  sulfur  content  in  parts 
per  million; 

(D)  The  applicable  olefin  content 
standard  under  §  80.41(h)(2)(i)  in 
volume  percent; 

(E)  The  average  olefin  content  in 
volume  percent; 

(F)  The  applicable  TOO  distillation 
point  standard  under  §80.41  (h)(2)(i)  in 
degrees  Fahrenheit;  and 

(G)  The  average  T90  distillation  point 
in  degrees  Fahrenheit. 
****«■ 

(f)*  *  * 
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(b)  Reports  for  gasoline  or  RBOB 
produced  or  imported  under  the  simple 
model. 

{1)  RVP  averaging  reports. 

(i)  Any  refiner  or  importer  that 
produced  or  imported  any  reformulated 
gasoline  or  RBOB  under  the  simple 
model  that  was  to  meet  RVP  standards 
on  average  ("averaged  reformulated 
gasoline")  shall  submit  to  the 
Administrator,  with  the  third  quarterly 
report,  a  report  for  each  refinery  or 
importer  for  such  averaged  reformulated 
gasoline  or  RBOB  produced  or  imported 
during  the  previous  RVP  averaging 
period.  This  information  shall  be 
reported  separately  for  the  following 
categories: 

(A)  Gasoline  or  RBOB  which  is 
designated  as  VOC-controlled  intended 
for  areas  in  VOC-Control  Region  1;  and 

(B)  Gasoline  or  RBOB  which  is 
designated  as  VOC-controlled  intended 
for  VOC-Control  Region  2. 

(ii)  The  following  information  shall  be 
reported: 

(A)  The  total  volume  of  averaged 
reformulated  gasoline  or  RBOB  in 
gallons; 

(B)  The  compliance  total  value  for 
RVP;  and 

(C)  the  actual  total  value  for  RVP. 
(2)  Sulfur.  NOx  and  T90  averaging 

reports. . 

(i)  Any  refiner  or  importer  that 
produced  or  imported  any  reformulated 
gasoline  or  RBOB  under  the  simple 
model  shall  submit  to  the 
Administrator,  with  the  fourth  quarterly 
report,  a  report  for  such  reformulated 
gasoline  or  RBOB  produced  or  imported 
during  the  previous  year: 

(A)  For  each  refinery  or  importer;  or 

(B)  In  the  case  of  refiners  who  operate 
more  than  one  refinery,  for  each 
grouping  of  refineries  as  designated  by 
the  refiner  pursuant  to  §  80.41(h)(2)(iii). 

(ii)  The  following  information  shall  be 
reported: 

(A)  The  total  volume  of  reformulated 
gasoline  or  RBOB  in  gallons; 

(B)  The  applicable  sulfur  content 
standard  under  §  80.41  (h)(2)(i)  in  parts 
per  million; 

(C)  The  average  sulfur  content  in  parts 
per  million; 

(D)  The  applicable  olefin  content 
standard  under  §80.41(b)(2)(i)  in 
volume  percent; 

(E)  The  average  olefin  content  in 
volume  percent; 

(F)  The  applicable  T90  distillation 
point  standard  under  §80.41  (h)(2)(i)  in 
degrees  Fahrenheit;  and 

(G)  The  average  T90  distillation  point 
in  degrees  Fahrenheit. 
**••«■ 

(f)*  *  * 


(2)«  •  • 
(ii)*  •  • 
(A)  *  •  • 

(1)  Gasoline  which  is  designated  as 
VOC-controlled  and  oxygenated  fuels 
program  reformulated  gasoline  (OPRG); 

•  *        *        ♦        *  - 

(j)  Additional  reporting  requirements 
for  certain  importers.  In  the  case  of  any 
importer  to  whom  different  standards 
apply  for  gasoline  imported  at  different 
facilities  by  operation  of  §  80.41{q)(2), 
such  importer  shall  submit  separate 
reports  for  gasoline  imported  into 
facilities  subject  to  different  standards. 

15.  Section  80.76  is  amended  by 
revising  paragraphs  (c)(2),  (c)(3) 
introductory  text,  (c)(3)(i),  and  (c){3)(ii) 
to  read  as  follows: 

§  80.76    Registration  of  refiners,  importers 
or  oxygenate  t)lenders. 

•  •        •        »        • 

(c)*   *  * 

(2)  For  each  separate  refinery  and 
oxygenate  blending  facility,  the  facility 
name,  physical  location,  contact  name, 
telephone  number,  and  type  of  facility: 
and 

(3)  For  each  separate  refinery  and 
oxygenate  blending  facility,  and  for  each 
importer's  operations  in  a  single  PADD: 

(i)  Whether  records  are  kept  on-site  or 
off-site  of  the  refinery  or  oxygenate 
blending  facility,  or  in  the  case  of 
Importers,  the  registered  address; 

(li)  If  records  are  kept  off-site,  the 
primary  off-site  storage  facility  name, 
physical  location,  contact  name,  and 
telephone  number;  and 

•  *        *        *        • 

16.  Section  80.77  is  amended  by 
revising  paragraphs  (g)(2)(iii), 
(g){2)(iv)(A)  and  (B),  adding  paragraph 
(g)(3),  and  by  revising  paragraph  (h) 
introductory  text  to  read  as  follows: 

§  80.77    Product  transfer  documentation. 

•  •        •        »        • 

(g)  •  *  • 

<2)*   *   * 

(iii)  In  the  case  of  VOC-controlled 
gasoline  subject  to  the  simple  model 
standards,  RVP; 

(iv)  *  *  • 

(A)  Prior  to  January  1, 1998,  the  NOx 
emissions  performance  minimum,  and 
for  VOC-controlled  gasoline  the  VOC 
emissions  performance  minimum,  in 
milligrams  per  mile;  and 

(B)  Beginning  on  January  1, 1998,  the 
NOx  emissions  performance  minimum, 
and  for  VOC-controlled  gasoline  the 
VOC  emissions  performance  minimum; 
and 

(3)  Identification  of  VOC-controlled 
reformulated  gasoline  or  RBOB  as 
gasoline  or  RBOB  which  contains 


ethanol,  or  which  does  not  contain  any 
ethanol. 

(h)  Prior  to  January  1, 1998,  in  the 
case  of  reformulated  gasoline  or  RBOB 
subject  to  the  complex  model  standards: 

•  *        *        •        • 

17.  Section  80.78  is  amended  by 
revising  paragraphs  (a)(lKv)  (B)  and  (C) 
to  read  as  follows: 

S  80.78    Controls  and  prohibitions  on 
reformulated  gasoline. 

(a)  *  *  • 
(D*  •  • 
(v)*  •  * 

(B)  Unless  each  gallon  of  such 
gasoline  that  is  subject  to  simple  model 
standards  has  an  RVP  which  is  less  than 
or  equal  to  the  applicable  RVP 
maximum  specified  in  §80.41; 

(C)  Unless  each  gallon  of  such 
gasoline  that  is  subject  to  complex 
model  standards  has  a  VOC  and  NOx 
emissions  reduction  percentage  which 
is  greater  than  or  equal  to  the  applicable 
minimum  specified  in  §  80.41. 

•  •        •        •        • 

18.  Section  80.81  is  amended  by 
revising  paragraphs  (8)(2)(iii).  (b)(4),  and 
(h)  to  read  as  follows: 

§  60.81    Enforcement  exempOons  for 
CaHfomia  gasoline. 

(a)*  *  • 

(2)*   •  • 

(iii)  Is  imported  into  the  State  of 
Cahfomia  from  inside  the  United  States 
and  that  is  manufactured  at  a  refinery 
that  does  not  produce  reformulated    . 
gasoline  for  sale  in  any  covered  area 
outside  the  State  of  Cahfomia. 

(b)*  •  * 

(4)  The  compliance  demonstration 
required  by  paragraph  {b)(3)(ii)  of  this 
section  shall  be  submitted  no  later  than 
May  31, 1996,  along  with  the  report  for 
the  first  quarter  of  1996  required  to  be 
submitted  under  §80.75(a}(l)(i). 

•  •        •        *        * 

(h)  For  purposes  of  the  batch 
sampling  and  analysis  requirements 
contained  in  §  80.65(e)(1),  any  refiner,   " 
importer  or  oxygenate  blender  of 
California  gasoline  may,  with  regard  to 
such  gasoline,  use  a  sampling  and/or 
analysis  methodology  prescribed  in 
Title  13,  California  Code  of  Regulations, 
sections  2260  et  seq.,  in  lieu  of  any 
applicable  methodology  specified  in 
§80.46. 

•  *        •        •        * 

19.  In  §  80.90,  the  equation  in 
paragraph  (b)(1)  is  revised,  and 
paragraph  (e)(2)  is  revised  to  read  as  . 
follows: 

§  80.90    ConventJonai  gasoline  baseline 
emissions  determination. 
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(b)*  *  • 
(!)•   *   * 
EXHBEN  =  (1.884  +  0j.949xBZ  + 
0.113x(AR  -  BZ 


(e) 


(2)  The  annual  aveiage  baseline  NOx 
emissions  of  the  facility  shall  be 
determined  using  the  emissions  values 
determined  in  paragraph  (e)(1)  of  this 
section  in  the  equation  specified  in 
paragraph  (a)  of  this  section. 


20.  Section  80.91  is  amended  by: 

a.  adding  paragraph  (c)(5)(iv); 

b.  adding  a  sentenoi  to  the  end  of 
paragraph  (d)(l)(i){A)  introductory  text; 

c.  revising  paragraph  [d)(l){i)[A)(l), 
and  revising  the  last  gentence  in 
paragraph  (d)(l)(i)(B)i 

d.  revising  the  equation  and  the 
definition  of  Tjs  in  paagraph  (e)(2)(iv), 
and  revising  the  definition  of  Tjs  in 
paragraph  (e)(2)(v)( A); 

e.  revising  the  equa  ions  in 
paragraphs  (e)(4)(i)  (^)  and  (B).  and  the 
equation  and  definiti(  n  of  UV  in 
paragraph  (e)(4)(ii)(Ai  and  the  equation 
in  paragraph  (e)(4)(ii)  B); 

f.  revising  the  secor  d  sentence  of 
paragraph  (e)(5)(vi); 

g.  adding  paragraphs  (e)(5)(vi)(A)  and 
(e)(5)(vi)(B): 


rjs  =  total  1990  volume 
used  in  the  refine  7 


gasoline 

•        • 

(v)*   •   • 


(B)'   •   • 
(ii)*   •   • 


h.  and  i.  revising  paragraph  (e)(5)(vii) 

troductory  text,  and  revising 
paragraph  (e)(5)(viii); 

j.  and  k.  revising  paragraph 
(e)(7)(i)(A); 

1.  revising  paragraphs  (e)(7)(i)(C)  and 
(f)(2)(ii):  and 

m.  adding  paragraph  (e)(7)(i)(D). 

The  revisions  and  additions  are  set 
out  to  read  as  follows: 

§  80.91    Individual  baseline  determination. 

***** 

(c)  •  *  * 
(5)*   *  • 

(iv)  The  annual  average  anti-dumping 
statutory  baseline  shall  have  the 
following  set  of  emission  values: 
Exhaust  benzene  emissions,  simple 

model — 6.45 
Exhaust  benzene  emissions,  complex 

model — 33.03  mg/mile 
Exhaust  toxics  emissions.  Phase  I — 

50.67  mg/mile 
Exhaust  toxics  emissions.  Phase  II — 

104.5  mg/mile 
NOx  emissions.  Phase  I — 714.4  mg/mile 
NOx  emissions.  Phase  II — 1461.  mg/ 
mile 
(d)*  *  • 
(D*  •   • 
(i)*  •  • 

(A)  *  *  •  When  method  1  per  batch 
RVP  data  is  available,  a  month  is 


considered  equivalent  to  4  weeks  of 
seasonal  data. 

(3)  Method  1,  per  batch,  actual  RVP 
data  will  be  used  to  define  that  batch  as 
either  summer  fuel  or  winter  fuel. 
Summer  fuel  is  defined  as  fuel 
produced  and  intended  for  sale  to 
satisfy  federal  summer  volatility 
standards.  When  such  per  batch  actual 
RVP  data  is  not  available,  data  is 
allocated  per  month  as  follows.  A 
summer  month  is  defined  as  any  month 
during  which  more  than  50  percent  (by 
volume)  of  the  gasoline  produced  by  a 
refiner  met  the  federal  summer  gasoline 
volatility  requirements.  Winter  shall  be 
any  month  which  could  not  be 
considered  a  summer  month  under  this 
definition. 


(B)  *  •  *  In  any  case,  all  data 
collected  through  the  date  of  collection 
of  the  last  data  point  included  in  the 
determination  of  a  baseUne  fuel 
parameter  value  must  be  utilized  in  the 
baseline  determination  of  that  fuel 
parameter. 

(e)  •  •  • 
(2)*  •  • 
(iv)*   *  * 


r^. 


N. 


I^.^     I(x.jsXV.^xSG.^) 


i=l 


i=l 


iKxSG.,) 


i=l 


of  blendstock  j 
s  season  s 


(A)*  •  • 
Tjs  =  total  1990  volume  of  blendstock  j 
used  in  the  refinery's  season  s 
gasoline 

***** 
(4)*    .    * 


(i)*   *   . 

(A) •   •   • 
UV  =  (AV/(100  -0V)1  x  100 


UR  = 


BR- 


£(OVxOR,)     100 


i=l 


100-£oV,l  100 


i=l 


(A) •   •   • 
AV  =  UVx(100-OV)/100 


UV  =  non-oxygenated  parameter  value 


(B)*   *   • 


BR  = 


URx 


100-£(OV,) 


i=l  J      i=l 


+  ]^(OV,  xOR,)[  100 
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(5)  •  *  • 

(vi)  *  *  *Such  data  shall  be  used  in 
the  determination  of  the  baseline  value, 
due  to  the  work-in-progress,  of  each  of 
the  fuel  parameters  specified  in 
§  80.91(a)(2)(i)  and  as  verification  of  the 
effect  of  the  work-in-progress. 

(A)  The  baseline  value,  due  to  the 
work-in-progress,  of  each  of  the  fuel 
parameters  specified  in  §  80.91(a)(2)(i) 
shall  be  used  in  the  determination  of  the 
emissions  si)ecified  in  §  80.90. 

(B)  The  baseline  values  of  sulfur, 
olefins  and  E300,  due  to  the  work-in- 
progress,  shall  be  used  in  the 
determination  of  the  emissions  specified 
in§80.41(j)(3). 

(vii)  The  annual  average  baseline 
values  of  exhaust  benzene  emissions, 
per  S  80.90(b)  and  §  8G.90(c),  exhaust 
toxics  emissions,  per  §  80.90(d),  and 
NOx  emissions,  per  §  80.90(e),  are  the 
values  resulting  ft-om  the  work-in- 
progress  baseline  adjustment,  not  to 
exceed  the  larger  of: 
***** 

(viii)  When  compliance  is  achieved 
using  the  simple  model,  per  §  8O.41 
and/or  §  80.101,  the  baseline  values  of 
sulfur,  olefins  and  T90  are  the  values 
resulting  ft-om  the  work-in-progress 
baseline  adjustment,  not  to  exceed  the 
larger  of: 

(A)  The  unadjusted  annual  average 
baseline  value  of  each  fuel  parameter 
specified  in  paragraph  (e)(5)(viii}  of  this 
section;  or 

(B)  The  following  values: 

(1)  Sulfur,  355  ppm; 

(2)  Olefins.  11.3  volume  percent; 
(5)  T90,  349  "F:  or 

(C)  An  adjusted  annual  average 
baseline  fuel  parameter  value  for  sulfilir. 
olefins  and  T90  such  that  exhaust 
emissions  of  VOC,  toxics,  and  NOx  do 
not  exceed  the  complex  model  emission 
levels  specified  in  paragraph 
(e)(5)(vii)(B)  of  this  section.  In  the 
petition  for  a  work-in-progress 
adjustment,  the  refiner  shall  specify 
sulfur,  olefins  and  T90  values  that  meet 
these  emission  levels. 
***** 

(7)*   •   * 

(i)*  •  * 

(A)  (I)  The  refinery  is  the  only 
refinery  of  a  refiner  such  that  it  cannot 
form  an  aggregate  baseline  with  another 
refinery  (per  paragraph  (f)  of  this 
section)  and  meets  the  requirements 
specified  in  paragraphs  Ce)(7)(i)  (B)  and 
(C);  or 

[2)  The  refiner  is  a  multi-refinery 
refiner  where  each  of  the  refineries  also 
meets  the  requirements  specified  in 
paragraphs  (e)(7)(i)  (B)  and  (D), 
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(5)«  *  • 

(vi)  *  •  'Such  data  shall  be  used  in 
the  determination  of  the  baseline  value, 
due  to  the  work-in-progress,  of  each  of 
the  fuel  parameters  specified  in 
§  80.91(a)(2)(i)  and  as  verification  of  the 
effect  of  the  work-in-progress. 

(A)  The  baseline  value,  due  to  the 
work-in-progress,  of  each  of  the  fuel 
parameters  specified  in  §  80.91(a)(2)(i) 
shall  be  used  in  the  determination  of  the 
emissions  specified  in  §  80.90. 

(B)  The  baseline  values  of  sulfur, 
olefins  and  E300,  due  to  the  work-in- 
progress,  shall  be  used  in  the 
determination  of  the  emissions  specified 
in§80.41(j)(3). 

(vii)  The  annual  average  baseline 
values  of  exhaust  benzene  emissions, 
per  §  80.90(b)  and  §  80.90(c),  exhaust 
toxics  emissions,  per  §  80.90(d),  and 
NOx  emissions,  per  §  80.90(e),  are  the 
values  resulting  fi-om  the  work-in- 
progress  baseline  adjustment,  not  to 
exceed  the  larger  of: 
*        •        *        •        * 

(viii)  When  compliance  is  achieved 
using  the  simple  model,  per  §  80.41 
and/or  §  80.101,  the  baseline  values  of 
sulfur,  olefins  and  T90  are  the  values 
resulting  from  the  work-in-progress 
baseline  adjustment,  not  to  exceed  the 
larger  of: 

(A)  The  unadjusted  annual  average 
baseline  value  of  each  fuel  parameter 
specified  in  paragraph  (e)(5)(viii)  of  this 
section;  or 

(B)  The  following  values: 

(3)  Sulfur,  355  ppm;  I 

12)  Olefins,  11.3  volume  percent; 
(J)  T90,  349  "F;  or 

(C)  An  adjusted  annual  average 
baseline  fuel  parameter  value  for  sulftjir, 
olefins  and  T90  such  that  exhaust 
emissions  of  VOC,  toxics,  and  NOx  do 
not  exceed  the  complex  model  emission 
levels  specified  in  paragraph 
(e)(5)(vii)(B)  of  this  section.  In  the 
petition  for  a  work-in-progress 
adjustment,  the  refiner  shall  sf>ecify 
sulfur,  olefins  and  T90  values  that  meet 
these  emission  levels. 
*■*••* 

(7)*    •    • 

(i)*  *   * 

(A)  (1)  The  refinery  is  the  only 
refinery  of  a  refiner  such  that  it  cannot 
form  an  aggregate  baseline  with  another 
refinery  (per  paragraph  (f)  of  this 
section)  and  meets  the  requirements 
specified  in  paragraphs  (e)(7)(i)  (B)  and 
(Q;  or 

(2)  The  refiner  is  a  multi-refinery 
refiner  where  each  of  the  refineries  also 
meets  the  requirements  specified  in 
paragraphs  (e)(7)(i)  (B)  and  (D). 


(C)  For  single  refinery  refiners,  the 
ratio  of  a  refiner's  1990  JP-4  production 
to  its  1990  gasoline  production  must 
equal  or  exceed  0.2. 

(D)  For  multi-refinery  refiners,  the 
1990  JP-4  production  to  1990  gasoline 
production  ratio  must  equal  or  exceed 
0.2.  The  ratio  of  a  multi-refinery  refiner 
must  be  calculated  over  all  of  its 
refineries  (aggregated). 

•        *        *        *        • 

(fl*  *  * 

(2)*   *   • 

(ii)  If  the  baseline  fuel  value  for 
aromatics,  olefins,  and/or  benzene 
(determined  per  paragraph  (e)  of  this 
section)  is  higher  than  the  high  end  of 
the  valid  range  limits  specified  in 
§  80.42(c)(1)  if  compliance  is  being 
determined  under  the  Simple  Model,  or 
in  §80.45(f)(l)(ii)  if  compliance  is  being 
determined  under  the  Complex  Model, 
then  the  valid  range  limits  may  be 
extended  for  conventional  gasoline  in 
the  following  manner: 

(A)  The  new  high  end  of  the  valid 
range  for  aromatics  is  determined  from 
the  following  equation: 
NAROLIM  =  AROBASE  +  5.0  volume 

percent 
where 
NAROLIM  =  The  new  high  end  of  the 

valid  range  limit  for  aromatics,  in 

volume  percent 
AROBASE = The  seasonal  baseline  fuel 

value  for  aromatics,  in  volume 

percent 

(B)  The  new  high  end  of  the  valid 
range  for  olefins  is  determined  from  the 
following  equation: 

NOLEUM  =  OLEBASE  +  3.0  volume 

percent 
where 
NOLELIM  =  The  new  high  end  of  the 

valid  range  limit  for  olefins,  in 

volume  percent 
OLEBASE  =  The  seasonal  baseline  fuel 

value  for  olefins,  in  volume  percent 

(C)  The  new  high  end  of  the  valid 
range  for  benzene  is  determined  from 
the  following  equation: 
NBENLIM  =  BENBASE  +  0.5  volume 

percent 
where 
NBENLIM  =  The  new  high  end  of  the 

valid  range  limit  for  benzene,  in 

volume  percent 
BENBASE  =  The  seasonal  baseline  fuel 

value  for  benzene,  in  volume 

percent 

(D)  The  extension  of  the  valid  range 
is  limited  to  the  applicable  summer  or 
winter  season  in  which  the  baseline  fuer 
values  for  aromatics,  olefins,  and/or 
benzene  exceed  the  high  end  of  the 
valid  range  as  described  in  paragraph 
(f)(2)(ii)  of  this  section.  Also,  the  . 


extension  of  the  valid  range  is  limited 
to  use  by  the  refiner  whose  baseline 
value  for  aromatics,  olefins,  and/or 
benzene  was  higher  than  the  valid  range 
limits  as  described  in  paragraph  (0(2)(ii) 
of  this  section. 

(E)  Any  extension  of  the  Simple 
Model  valid  range  limits  is  applicable 
only  to  the  Simple  Model.  Likewise  any 
extension  of  the  Complex  Model  valid 
range  limits  is  applicable  only  to  the 
Complex  Model. 

(F)  The  valid  range  extensions 
calculated  in  paragraphs  {0(2)(ii)(A), 
(B),  and  (C)  of  this  section  are  applicable 
to  both  the  baseline  fuel  and  target  fuel 
for  the  purposes  of  determining  the 
compliance  status  of  conventional 
gasolines.  The  extended  valid  range 
limit  represents  the  maximum  value  for 
that  parameter  above  which  fuels  cannot 
be  evaluated  with  the  applicable 
compliance  model. 

(G)  Under  the  Simple  Model,  baseline 
and  compliance  calculations  shall 
subscribe  to  the  following  limitations: 

(2)  If  the  aromatics  valid  range  has 
been  extended  per  paragraph  (0(2)(ii)(A) 
of  this  section,  an  aromatics  value  equal 
to  the  high  end  of  the  valid  range 
specified  in  §  80.42(c)(1)  shall  be  used 
for  the  purposes  of  calculating  the 
exhaust  benzene  fraction. 

(2)  If  the  fuel  benzene  valid  range  has 
been  extended  per  paragraph  (0(2)(ii)(C) 
of  this  section,  a  benzene  value  equal  to 
the  high  end  of  the  valid  range  specified 
in  §  80.42(c)(1)  shall  be  used  for  the 
purposes  of  calculating  the  exhaust 
benzene  fraction. 

(H)  Under  the  Complex  Model, 
baseline  and  compliance  calculations 
shall  subscribe  to  the  following 
limitations: 

(1)  If  the  aromatics  valid  range  has 
been  extended  per  paragraph  (0(2)(ii)(A) 
of  this  section,  an  aromatics  value  equal 
to  the  high  end  of  the  valid  range 
specified  in  §  80.45(f)(l)(ii)  shall  be 
used  for  the  purposes  of  calculating 
emissions  performances. 

(2)  If  the  olefins  valid  range  has  been 
extended  per  paragraph  (f)(2)(ii)(B)  of 
this  section,  an  olefins  value  equal  to 
the  high  end  of  the  valid  range  specified 
in  §  80.45(0(l)(ii)  shall  be  used  for  the 
target  fuel  for  the  purposes  of 
calculating  emissions  performances. 

(3)  If  the  benzene  vaHd  range  has  been 
extended  per  paragraph  (f)(2)(ii)(C)  of 
this  section,  a  benzene  value  equal  to 
the  high  end  of  the  valid  range  specified 
in  §  80.45(0(l)(ii)  shall  be  used  for  the 
target  fuel  for  the  purposes  of 
calculating  emissions  performances. 

•        •        *        •        • 

21.  In  §  80.93,  the  first  sentence  of 
paragraph  (a)(3)(ii)  is  revised,  and 
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paragraph  (a)(3)(ivl  is  added,  and 
paragraph  (c)(9)  is  levised  as  follows: 

§  80.93    Individual  baseline  submission 
and  approval. 

(a)»  •  • 

(3)*  *  • 

(ii)  Petitions.  'sh<i 
associated  proof  mi  y 
EPA  prior  to  submiital 
baseline  (per  para 
of  this  section) 


giaph 


(iv)  Petitions  subjnitted 
deadline  for  baselir  e 
submitted  to  the  EP  A 
address:  Fuels  Stuc  ies 
Branch,  Baseline  Pit 
2565  Plymouth  Roil 
Michigan  48105. 

*  *  * 

(c)*  *   • 


wmgs,  and  other 
be  submitted  to 
of  the  individual 
s  (a)(1)  and  (a)(2) 


prior  to  the 
submittals  shall  be 
at  the  following 
and  Standards 
ition.  U.S.  EPA. 
Ann  Arbor. 


where 

CB,  =  the  complianc  3  baseline  value  for 
parameter  or  en  lissions 

Serformance  i 
e  refiner's  or  i  mporter's  individual 
baseline  value  or  parameter  or 
emissions  perfc  rmance  i  calculated 
according  to  th(  i  methodology  in 
§  80.91 

DB,  =  the  anti-dump  ing  statutory 
baseline  value  lor  parameter  or 
emissions  perfc  rmance  i.  as 
specified  at  §8(i.91(c)(5)(iii)  or 
(c)(5)(iv),  respectively 

Vi99o  =  the  1990  baa  line  volume  as 
determined  un<  er§  80.91(f)(1) 

Vj  =  the  total  volumi ;  of  reformulated 
gasoline,  conveitional  gasoline. 
RBOB,  and  California  gasoline  as 
defined  in  §  80.  Jl(a)(2)  produced  or 


(g) 


where 


imported  by  a  r  (finer  or  importer 
during  the  aver;  iging  period 


(9)  Other  baseline  information. 
Narrative  discussing  any  aspects  of  the 
baseline  determination  not  already 
indicated  per  the  requirements  of 
paragraph  (c)(8)  of  this  section  shall  be 
provided. 

•  *        *        •        • 

22.  Section  80.101  is  amended  by 
revising  paragraphs  (e)(3).  (f)(4)(i). 
(0(4)(ii).  (g)(1),  and  (i)(l)  introductory 
text  to  read  as  follows: 

§80.101    Standards  applicable  to  refiners 
and  importers. 

*  *        *        *  '      * 

(e)  *  •  * 

(3)  California  gasoline  as  defined  in 
§  80.81(a)(2);  and 

»        •        •        •      -  • 

(f)*   *   * 
(4).    .    . 

(i)  If  the  total  volume  of  the 
conventional  gasoline,  RBOB, 


CB:  = 


B.* 


'IQ90 


N     f 


n 


DB.* 


\^ 


'1990 


'a     J) 


(1)  (i)  Simple  model  calculations.  In 
the  case  of  any  refiner  or  importer 
subject  to  an  individual  refinery 
baseline,  the  annual  average  value  for 
each  parameter  or  emissions 
performance  during  the  averaging 
period,  calculated  according  to  the 
following  methodologies,  shall  be  less 
than  or  equal  to  the  refiner's  or 
importer's  standard  under  paragraph  (b) 
of  this  section  for  that  parameter. 

(A)  The  average  value  for  sulfur,  T- 
90,  olefin,  benzene,  and  aromatics  for  an 
averaging  period  shall  be  calculated  as 
follows: 


APARM  = 


5](VjXPARM,xSGj) 


i=l 


Xv.xSG. 


i=l 


reformulated  gasoline,  and  California 
gasoline  as  defined  in  §  80.^1(a)(2), 
produced  or  imported  by  any  refiner  or 
importer  during  the  averaging  period  is 
equal  to  or  less  than  that  refiner's  or 
importer's  1990  baseline  volume  as 
determined  under  §  80.91(f)(1),  the 
compliance  baseline  for  each  parameter 
or  emissions  performance  shall  be  that 
refiner's  or  importer's  individual  1990 
baseline;  or 

(ii)  If  the  total  volume  of  the 
conventional  gasoline.  RBOB, 
reformulated  gasoline,  and  California  ' 
gasoline  as  defined  in  §  80.81(a)(2), 
produced  or  imported  by  any  refiner  or 
importer  during  the  averaging  period  is 
greater  than  that  refiner's  or  importer's 
1990  baseline  volume  as  determined 
under  §  80.91(f)(1),  the  compliance 
baseline  for  each  parameter  or  emissions 
performance  shall  be  calculated 
according  to  the  following  formula: 


where 

APARM  =  the  average  value  for  the 
parameter  being  evaluated 

Vi  =the  volume  of  conventional  gasoline 
or  other  products  included  under 
paragraph  (d)  of  this  section,  in 
batch  i 

PARMi  =  the  value  of  the  parameter 
being  evaluated  for  batch  i  as 
determined  in  accordance  with  the 
test  methods  specified  in  §  80.46 

n  =  the  number  of  batches  of 

conventional  gasoline  and  other 
products  included  under  paragraph 
(d)  of  this  section  produced  or 
imported  during  the  averaging 
period 

SGi  =  specific  gravity  of  batch  i  (only 
applicable  for  sulfur) 
(B)  Exhaust  benzene  emissions  under 

the  Simple  Model  for  an  averaging 

period  are  calculated  as  follows; 


EXHBEN  =  1.884  +  (0.949xBZ)  +  (0.ll3x(AR-BZ)) 


EXHBEN  =  the  aven  ge  exhaust  benzene 
emissions  for  th  e  averaging  period 

BZ  =  the  average  be»zene  content  for 
the  averaging  piriod,  calculated  per 
paragraph  (g)(l)ki)(A)  of  this  section 

AR  =  the  average  artjmatics  content  for 
the  averaging  period,  calculated  per 
paragraph  (g)(ll  i)(A)  of  this  section 


(ii)  Complex  model  calculations. 
Exhaust  benzene,  exhaust  toxics,  and 
exhaust  NOx  emissions  performance  for 
each  batch  shall  be  calculated  in 
accordance  with  the  applicable  model 
under  §80.45. 

(i)  •  *  * 

(1)  Any  refiner  or  importer  shall  for 
each  batch  of  conventional  gasoline,  and 


other  products  if  included  in  paragraph 
(d)  of  this  section: 


23.  Section  80.102  is  amended  by 
revising  the  formula  in  paragraph  (b)(1) 
and  the  definition  of  Vbs.  the  formula  in 
paragraph  {d)(l)(i)  and  the  definitions  of 
Vb,  and  Vg.  the  formula  in  paragraph 
(d)(2)(i)  and  the  definition  of  Vg.i. 
paragraph  (d)(3)(iv).  adding  paragraph. 


Federal  Register  /  Vol,  59, 


(d)(3)(v),  and  revising  paragraphs 
(e)(2)(i)  and  (f)(2)(i)  to  read  as  follows: 

§8ai02    Controls  applicable  to 
blendstocks. 


^)(1)  *  * 


V 

BG^=-^ 


Vbj  =yolume  of  applicable  blendstock 
produced  or  imported  and 
transferred  to  odiers  during  the 
calendar  year,  and  used  to  produce 
gasoline 

(d)  •  •  • 

(1)*** 
(i)*** 

V 
BG,=-^ 


Vbs  =  Volume  of  applicable  blendstock 
produced  or  imported  and 
subsequently  transferred  to  others 
during  the  averaging  period 

Vg  =  Volume  of  conventional  gasoline, 
reformulated  gasoline  and  RBOB 
produced  or  imported  during  the 
averaging  period,  excluding 
California  gasoline  as  defined  in 
§  80.81(a)(2) 

•        •        •        *        • 

(2)  •  •  * 
(i)  *  *  * 


Iv^, 


BGC 


_   i=l 


comp         n 

1\^ 


i=l 


■I 


Vg.i  =  Volume  of  conventional  gasoline, 
reformulated  gasoline  and  RBOB 
produced  or  imported  during 
averaging  period  i,  excluding 
CaUfomia  gasoline  as  defined  it\ 
§  80.81(a)(2) 

•  *        *        *        •  1 

(3)  *  *  •  I 

(iv)  Transferred  between  refineriei 
which  have  been  grouped  pursuant  to 
§  80.101(h)  by  a  refiner  for  the  purpose 
of  determining  compliance  imder  this 
subpart; or 

(v)  Used  to  produce  California 
gasoline  as  defined  in  §  80.81(a)(2). 

*  *        »        •        • 

(e)**» 
(2)  *  •  * 

(i)  Include  all  blendstocks  produced 
or  imported  and  transferred  to  others  in 
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(d)(3)(v),  and  revising  paragraphs 
(e)(2)(i)  and  (0(2)(i)  to  read  as  follows: 

§8ai02    Controls  applicabt*  to 
blendstocks. 


^)(1) 


V 


Vbj  =  Volume  of  applicable  blendstock 
produced  or  imported  and 
transferred  to  odiers  during  the 
calendar  year,  and  used  to  produce 
gasoline 

(d)  •  •  • : 

(i)*** 

V 
BG   =-^ 


Vbs  =  Volume  of  applicable  blendstock 
produced  or  imported  and 
subsequently  transferred  to  others 
during  the  averaging  period 

Vg  =  Volume  of  conventional  gasoline, 
reformulated  gasoline  and  RBOB 
produced  or  imported  during  the 
averaging  period,  excluding 
CaUfomia  gasoline  as  defined  in 
§  80.81(a)(2) 

*        *        *        •        • 

(2)  *  *  * 
(i)  *  *  * 


IVm.* 


BG^comp  =  "if 

•  *  «  »  • 

Vg.i  =  Volume  of  conventional  gasoline, 
reformulated  gasoline  and  RBOB 
produced  or  imported  during 
averaging  period  i,  excluding 
Cahfomia  gasoline  as  defined  in 
§  80.81(a)(2) 

(3)  *  *  * 

(iv)  Transferred  between  refineries 
which  have  been  grouped  pursuant  to 
§  80.101(h)  by  a  refiner  for  the  purpose 
of  determining  compliance  imder  this 
subpart;  or 

(v)  Used  to  produce  California 
gasoline  as  defined  in  §  80.81(a)(2). 

•  *        *        *        • 

(e)*** 
(2)*** 

(i)  Include  all  blendstocks  produced 
or  imported  and  transferred  to  others  in 


its  compliance  calculatinn.s  under 
§  80.101(g)  for  two  averaging  periods 
beginning  on  January  1  of  the  averaging 
period  subsequent  to  the  averaging 
period  when  the  exceedance  occurs; 

*  »        *        »        * 

(f)  *  *  * 

(2)  *  *  * 

(i)  EPA  may  grant  the  waiver  referred 
to  in  paragraph  (f)(l)(iii)  of  this  section 
if  the  level  of  blendstock  production 
was  the  result  of  extreme  or  unusual 
circumstances  (e.g.,  a  natural  disaster  or 
act  of  God)  which  clearly  are  outside  the 
control  of  the  refiner  or  importer,  and 
which  could  not  have  been  avoided  by 
the  exercise  of  prudence,  diligence,  and 
due  care. 

•  *        •        *        * 

24.  Section  80.104  is  amended  by 
revising  paragraph  (a)(2)(ix)  to  read  as 
follows: 

§80.104    Recordkeeping  requirements. 

*  •         *         •         * 

(a)  •  *  • 

(2)  •  •  * 

(ix)  In  the  case  of  any  refinery- 
produced  or  imported  products  listed  in 
§  80.102(a)  that  are  excluded  under 
§  80.102(d)(3),  documents  which 
demonstrate  that  basis  for  exclusion; 
and 

•  •        •        •        * 

25.  Section  80.105  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§80.105    Reporting  requtremenis. 

(a)  •  *  * 

(2)  (i)  The  total  gallons  of  applicable 
blendstocks  produced  or  imported  and 
transferred  to  others  that  are  not 
excluded  under  §  80.102(d)(3);  and 

(ii)  The  total  gallons  of  applicable 
blendstocks  produced  or  imported  and 
transferred  to  others  that  are  excluded 
under  §  80.102(d)(3); 

*  •        •        *        * 

26.  Section  80.125  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§80.125    Attest  engagements. 

(a)  Any  refiner,  importer,  and 
oxygenate  blender  subject  to  the 
requirements  of  this  subpart  F  shall 
engage  an  independent  certified  public 
accountant,  or  firm  of  such  accountants 
(hereinafter  referred  to  in  this  subpart  F 
as  "CPA"),  to  perform  an  agreed-upon 
procedure  attestation  engagement  of  the 
underlying  documentation  that  forms 
the  basis  of  the  reports  required  by 
§§80.75  and  80.105. 

•  *        *        *        • 

27.  Section  80.128  is  amended  by 
revising  paragraphs  (e)(2),  (e)(5),  and 
(g)(3)(iii)  to  read  as  follows: 


§80.128    Agreed  upon  procedures  for 
refiners  and  importers. 


(e) 


*  •  * 


(2)  Determine  that  the  requisite 
contract  was  in  place  with  the 
downstream  blender  designating  the 
required  blending  procedures,  or  that 
the  refiner  or  importer  accounted  for  the 
RBOB  using  the  assumptions  in 

§  80.69(a)(9); 
***** 

(5)  Agree  the  sampling  and  testing 
fi^uency  of  the  refiner's  or  importer's 
downstream  oxygenated  blender  quality 
assurance  program  with  the  sampling 
and  testing  rates  as  required  in 
§  80.69(a)(7). 
***** 

(3)  *  *  * 

(iii)  Obtain  a  listing  from  the  refiner 
or  importer  of  the  batches  of 
conventional  gasohne  or  conventional 
sub-octane  blendstock,  and  the 
compliance  calculations  which  include 
oxygenate  blended  by  the  downstream 
oxygenate  blender,  and  test  the 
mathematical  accuracy  of  the 
calculations  contained  in  this  listing; 
***** 

28.  Section  80.129  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  80. 1 29    Agreed  upon  procedures  for 
downstream  oxygenate  blenders. 

***** 

(e)  Agree  the  sampling  and  testing 
firequency  of  the  blender's  quality 
assurance  program  with  the  sampling 
and  testing  rates  required  in  §  80.69. 
|FR  Doc.  94-17131  Filed  7-19-94;  8:45  ami 
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40CFRPart85 

[AMS-FRL-6011-0J 

Air  Pollution  Control;  Preemption  of 
State  Regulation  for  Nonroad  Engine 
and  Vehicle  Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  promulgating  a  final 
rule  that  sets  forth  requirements  and 
procedures  for  EPA  authorization  of 
California  enforcement  of  standards  and 
other  requirements  relating  to  the 
control  of  emissions  from  new  nonroad 
vehicles  or  engines  under  section  209(e) 
of  the  Clean  Air  Act  (Act),  as  amended. 

The  rule  includes  definitions  of  the 
categories  of  new  nonroad  engines  and 
vehicles  that  the  Act  specifies  as 
preempted  from  state  regulation.  These 
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deFinitions  of  "farrii  equipment", 
"construction  equi  jment",  and 
"locomotive"  clari  y  which  nonroad 
engines  and  vehichs  may  be  subject  <o 
state  regulation  be<  ause  such  regulation 
is  not  preempted. '  'he  definition  of 
"new"  in  this  rulemaking  applies  to  all 
new  nonroad  engir  es  and  vehicles  with 
the  exception  of  lo  :omotives  and 
engines  used  in  locomotives.  This  rule 
also  provides  proc<  dures  by  which  EPA 
may  authorize  Cali  omia  to  enforce 
standards  and  provides  guidance  for 
states  that  adopt  Q  lifomia  standards. 
Finally,  the  rule  discusses  the  criteria  to 
be  used  by  EPA  in  ts  analysis  of 
California  authorizition  requests.  The 
rule  will  provide  guidance  to  California, 
other  states,  and  v^icle  and  engine  ~ 
manufacturers  regaj-ding  new  nonroad 
engine  and  vehicleipreemption. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  19, 1994. 
ADDRESSES:  Copies  of  material  relevant 
to  this  rulemaking  \  lave  been  placed  in 
Docket  A-91-18  ard  are  available  for 
public  inspection  between  the  working 
hours  of  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  at:  U.S.  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Informj  tion  Center,  Room 
M1500,  First  Floor  tVaterside  Mall,  401 
M  Street.  SW..  Wasiington,  DC  20460 
(Telephone  (202)  24o-7548).  A 
reasonable  fee  will  be  charged  by  EPA 
for  copying  docket  material. 
FOR  FURTHER  INF0R«(IATlON  CONTACT: 
David  Dickinson,  Attorney  Advisor. 
Manufacturers  Ope-ations  Division 
(6405-J).  U.S.  Envii  onmental  Protection 
Agency,  Washington  DC  20460. 
Telephone:  (202)  2:  3-9256. 
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I.  Statutory  Authority  and  Bacliground 

EPA  is  required  uiider  section  209(e) 


of  the  Clean  Air  Ad 


(Act),  as  amended. 


42  U.S.C.  7543,  to  "issue  regulations  to 
implement"  subsection  (e).  Section 
209(e)  of  the  Act  addresses  the  state 
adoption  of  emission  standards  for  new 
nonroad  vehicles  and  engines. 

Under  section  209(e),  all  states  are 
preempted  from  adopting  emissions 
standards  for  "(nlew  engines  which  are 
used  in  construction  equipment  or 
vehicles  or  used  in  farm  equipment  or 
vehicles  and  which  are  smaller  than  175 
horsepower"  or  for  "fnjew  locomotives 
or  new  engines  used  in  locomotives".  In 
this  final  rule.  EPA  defines  these 
preempted  categories,  except  that  EPA 
does  not  define  the  term  "new"  with 
respect  to  locomotives  and  engines  used 
in  locomotives.  For  new  nonroad 
engines  and  vehicles  not  included  in  the 
preempted  categories.  EPA  is  directed  to 
authorize  California,  after  notice  and 
opportunity  for  public  hearing,  to 
enforce  such  standards  and  other 
requirements  as  California  adopts  for 
the  regulation  of  such  engines  and 
vehicles,  if  these  regulations  meet  the 
criteria  set  forth  in  the  Act.  Several  of 
the  criteria  to  be  used  for  nonroad 
engine  and  vehicle  authorizations  are 
similar  to  the  requirements  applicable  to 
waivers  of  Federal  preemption  of 
emission  standards  for  new  motor 
vehicles  under  section  209(b).  Section 
209(a)  prohibits  state  adoption  of 
emission  standards  for  new  motor 
vehicles  and  engines.  Section  209(b) 
directs  EPA  to  waive  this  prohibition  for 
California  if  certain  criteria  are  met. 
Other  states  may  adopt  California 
noru-oad  vehicle  or  engine  emission 
standards  under  section  209(e)  if  they 
comply  with  several  requirements. 

This  rule  was  proposed  at  56  FR 
45866,  Sept.  6, 1991.  A  public  hearing 
was  held  on  September  20, 1991.  Many 
industries  presented  comments  through 
an  association  or  individually. 
Represented  in  the  comments  presented 
at  the  hearing  and  submitted  in  writing 
are  the  following:  engine  manufacturers; 
manufacturers  and  dealers  of  various 
types  of  equipment  including 
agricultural,  construction,  mining, 
utility,  and  lawn  and  garden; 
manufacturers  of  emission  controls; 
railroads;  manufacturers  of  industrial 
trucks;  the  San  Diego  County  Air 
Pollution  Control  District;  and  the  State 
of  California. 

n.  Discussion  of  Final  Rule  and 
Comments  Received 

A.  Changes  to  Proposed  Rule  for  Final 
Rule 

After  reviewing  the  comments 
received,  EPA  has  made  the  following 
changes  to  the  Notice  of  Proposed 
Rulemaking  (NPRM)  for  the  final  rule. 


First,  the  final  rule  establishes  one 
definition  of  "new"  that  applies  equally 
to  domestically  manufactured  and 
imported  vehicles  and  engines.  Second, 
the  definition  of  "new"  applies  to  all 
nonroad  engines  other  than  locomotives 
and  engines  used  in  locomotives.  EPA 
will  define  "new"  locomotives  and 
"new"  engines  used  in  locomotives  in 
its  locomotive  standards  promulgated 
under  section  213  of  the  Act.  Third,  in 
the  final  rule  EPA  defines  the  word 
"commercial,"  as  used  in  the  definitions 
of  "farm  equipment"  and  "construction 
equipment."  Fourth,  EPA  makes  minor 
modifications  to  the  definitions  of 
"construction  equipment"  and 
"locomotive."  Fifth,  the  proposed 
federal  labeling  requirement  is  deleted. 
Sixth,  EPA  changes  its  interpretation  of 
section  209(e)  so  that  California  may 
adopt,  but  not  enforce,  nonroad 
standards  prior  to  EPA  authorization. 
Seventh,  EPA  changes  the  standard  of 
review  of  California's  primary  use 
determination  to  a  preponderance  of  the 
evidence  standard.  Finally,  EPA 
changes  its  interpretation  of  "consistent 
with  this  section"  in  section 
209(e)(2)(A)(iii)  to  include  section 
209(b)(1)(C). 

B.  Nonroad  Engines  and  Vehicles 

In  the  NPRM,  EPA  acknowledged  that 
at  some  point  it  would  be  necessary  to 
clarify  whether  certain  internal 
combustion  engines,  such  as  those  used 
in  movable  pumps,  generators,  and 
compressors,  are  stationary  sources  and 
therefore  subject  to  regulations  under 
Title  I  of  the  Act  or  are  mobile  sources 
and  therefore  potentially  subject  to 
nonroad  regulations  under  Title  11  of  the 
Act.  The  issue  is  complex.  The 
definitions  of  "stationary  source"  in 
sections  111(3)  and  302(z)  of  the  Act 
and  of  "nonroad  engine"  in  section 
216(10)  of  the  Act  do  not  make  clear 
under  which  Title  certain  internal 
combustion  engines  belong.  The  engines 
in  question  are  those  used  in  equipment 
for  reasons  other  than  propulsion. 

IngersolURand.  the  Engine 
Manufacturers  Association  (EMA).  and 
the  Equipment  Manufacturers  Institute 
(EMI),  among  others,  commented  that       ' 
EPA  should  determine  in  this 
rulemaking  that  both  self-propelled  and    | 
transportable  equipment  are  mobile 
sources.  This  would  clarify  to 
manufacturers  that  transportable  farm       ( 
and  construction  equipment  are 
exempted  from  state  regulation  for 
purposes  of  control  of  emissions. 

EPA  agrees  that  the  above  issue  needs 
to  be  addressed  and  has  resolved  this 
issue  in  a  rulemaking  implementing 
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section  213  of  the  Act.'  Section  213 
requires  EPA  to  "conduct  a  study  qf 
emissions  from  nonroad  engines  and 
nonroad  vehicles  to  determine  if  such 
emissions  cause,  or  significantly 
contribute  to,  air  pollution  which  ihay 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare."  The  section 
rurther  provides  that  if  the 
Administrator  determines  that  nonroad 
emissions  are  "significant  contributors" 
in  more  than  one  ozone  or  carbon 
monoxide  (CO)  nonattainment  area,  the 
Administrator  shall  promulgate 
standards  for  such  nonroad  engine$. 

EPA  studied  nonroad  emissions  and 
issued  a  report  in  November  1991. ^  In 
the  June  17, 1994  rulemaking  EPA 
determined,  based  on  the  study  data  and 
the  docket  of  the  rulemaking  (A-91-24), 
that  emissions  from  nonroad  sources  are 
significant  contributors  to  ozone  and  CO 
in  more  than  one  nonattainment  area. 
EPA's  final  rule  also  includes 
regulations  that  set  forth  emission 
standards  for  CO,  hydrocarbon  (HC), 
oxides  of  nitrogen  (NOx)  and  smoke 
emissions  from  large  new  nonroad 
compression-ignition  engines  at  or 
above  37  kilowatts  in  power,  with  the 
exclusion  for  certain  types  of  engines.^ 
Within  EPA's  37  kilowatt  and  above 
nonroad  rule  a  definition  of  nonroad 
engine  is  provided.  Section  89.2  of  the 
37  kilowatt  and  above  rule  provides  the 
following  definition: 

Nonroad  engine  means: 

(1)  Except  as  discussed  in  (2)  below; 
a  nonroad  engine  is  any  internal 
combustion  engine: 

(i)  in  or  on  a  piece  of  equipment  that 
is  self-propelled  or  serves  a  dual 
purpose  by  both  propelling  itself  and 
performing  another  function  (such  as 
garden  tractors,  off-highway  mobile 
cranes  and  bulldozers);  or 

(ii)  in  or  on  a  piece  of  equipment  that 
is  intended  to  be  propelled  while   . 
performing  its  function  (such  as     | 
lawnmowers  and  string  trimmers);  ^or 

(iii)  that,  by  itself  or  in  or  on  a  piece 
of  equipment,  is  portable  or 
transportable,  meaning  designed  to  be 
and  capable  of  being  carried  or  moved 
from  one  location  to  another.  Indicia  of 
transportability  include,  but  are  not 
limited  to,  wheels,  skids,  carrying 
handles,  dolly,  trailer,  or  platform. 

(2)  An  internal  combustion  engine  is 
not  a  nonroad  engine  if: 


'  On  June  17, 1994  a  final  rule  was  publishrd  (59 
FR  31306)  for  nonroad  engines  37  kilowatts  (50 
horsepower)  which  provides  a  definition  of  ^ 
nonroad  engine. 

2  Nonroad  Engine  and  Vehicle  Emission  Studv. 
EPA  publication  number  21A-2001.  Novemher. 
1991.  Available  in  EPA  doclset  A-91-24  or  from  the 
National  Technical  Information  Service  (NTIS). 

J  59  FR  31 306.  June  1 7.  1 994. 
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section  213  of  the  Act.'  Section  213 
requires  EPA  to  "conduct  a  study  of 
emissions  from  nonroad  engines  and 
nonroad  vehicles  to  determine  if  such 
emissions  cause,  or  significantly 
contribute  to,  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
pubhc  health  or  welfare."  The  section 
rurther  provides  that  if  the 
Administrator  determines  that  nonroad 
emissions  are  "significant  contributors" 
in  more  than  one  ozone  or  carbon 
monoxide  (CO)  nonattainment  area,  the 
Administrator  shall  promulgate 
standards  for  such  nonroad  engines. 

EPA  studied  nonroad  emissions  and 
issued  a  report  in  November  1991.'  In 
the  June  17, 1994  rulemaking  EPA 
determined,  based  on  the  study  data  and 
the  docket  of  the  rulemaking  (A-91-24). 
that  emissions  from  nonroad  sources  are 
significant  contributors  to  ozone  and  CO 
in  more  than  one  nonattainment  area. 
EPA's  final  rule  also  includes 
regulations  that  set  forth  emission 
standards  for  CO,  hydrocarbon  (HC), 
oxides  of  nitrogen  (NOx)  and  smoke 
emissions  from  large  new  nonroad 
compression-ignition  engines  at  or 
above  37  kilowatts  in  power,  with  the 
exclusion  for  certain  types  of  engines.^ 
Within  EPA's  37  kilowatt  and  above 
nonroad  rule  a  definition  of  nonroad 
engine  is  provided.  Section  89.2  of  the 
37  kilowatt  and  above  rule  provides  the 
following  definition: 

Nonroad  engine  means: 

(1)  Except  as  discussed  in  (2)  below; 
a  nonroad  engine  is  any  internal 
combustion  engine: 

(i)  in  or  on  a  piece  of  equipment  that 
is  self-propelled  or  serves  a  dual 
purpose  by  both  propelling  itself  and 
performing  another  function  (such  as 
garden  tractors,  off-highway  mobile 
cranes  andhulldozers);  or 

(ii)  in  or  on  a  piece  of  equipment  that 
is  intended  to  be  propelled  while   i 
pwrforming  its  function  (such  as     ' 
lawnmowers  and  string  trimmers);  or 

(iii)  that,  by  itself  or  in  or  on  a  piece 
of  equipment,  is  portable  or 
transportable,  meaning  designed  to  be 
and  capable  of  being  carried  or  moved 
from  one  location  to  another.  Indicia  of 
transportability  include,  but  are  not 
limited  to,  wheels,  skids,  carrying 
handles,  dolly,  trailer,  or  platform. 

(2)  An  internal  combustion  engine  is 
not  a  nonroad  engine  if: 


'  On  June  17, 1994  a  final  rule  was  publishpd  (59 
FR  31306)  for  nonroad  engines  37  kilowatts  (50 
horsepower)  which  provides  a  definition  of 
nonroad  engine. 

2  Nonroad  Engine  and  Vehicle  Emission  Study. 
EPA  publication  number  21A-2001.  Novemh^er. 
1991.  Available  in  EPA  docket  A-91-'24  or  from  the 
National  Technical  Information  Service  (NTIS). 

J  59  FR  31306.  June  17,  1994. 


(i)  the  engine  is  used  to  propel  a 
motor  vehicle  or  a  vehicle  used  solely 
for  competition,  or  is  subject  to 
standards  promulgated  under  section 
202  of  the  Act;  or 

(ii)  the  engine  is  regulated  by  a  federal 
New  Source  Performance  Standard 
promulgated  under  section  111  of  the 
Act;  or 

(iii)  the  engine  otherwise  included  in 
(l)(iii)  remains  or  will  remain  at  a 
location  for  more  than  12  consecutive 
months  or  a  shorter  period  of  time  for 
an  engine  located  at  a  seasonal  source. 
A  location  is  any  single  site  at  a 
building,  structure,  facility,  or 
installation.  Any  engine  (or  engines) 
that  replaces  an  engine  at  a  location  and 
that  is  intended  to  perform  the  same  or 
similar  function  as  the  engine  replaced 
will  be  included  in  calculating  the 
consecutive  time  period.  An  engine 
located  at  a  seasonal  source  is  an  engine 
that  remains  at  a  seasonal  source  during 
the  full  annual  operating  period  of  the 
seasonal  source.  A  seasonal  source  is  a 
stationary  source  that  remains  in  a 
single  location  on  a  permanent  basis 
(i.e.,  at  least  two  years)  and  that  operates 
at  that  single  location  approximately 
three  (  or  more)  each  year.  This 
paragraph  does  not  apply  to  an  engine 
after  the  engine  is  removed  from  the 
location. 

For  purposes  of  consistency  with 
section  213,  and  the  reasons  set  forth  in 
the  37  kilowatt  and  above  regulation,* 
EPA  has  decided  to  adopt  and  apply 
this  definition  to  today's  section  209(e) 
rulemaking. 

The  California  Air  Resources  Board's 
(CARB)  utility  engine  regulation  (the 
California  Utility  Rule)  affects  only 
engines  smaller  than  25  horsepower. 
EPA  believes  that  equipment  that  uses 
such  small  engines  is  intended  to  be 
mobile.  For  example,  equipment  that 
uses  engines  smaller  than  25 
horsepower  includes  hand-held  and 
portable  equipment,  which  EPA 
believes  are  clearly  nonroad,  mobile 
sources. 

C.  Definition  of  "New"  as  Used  in  "New 
Nonroad  Engine, "  and  "New  Nonroad 
Vehicle" 

In  the  NPRM,  EPA  defined  "new 
nonroad  engine"  and  "new  nonroad 
vehicle"  to  mean  a  nonroad  engine  or  a 
nonroad  vehicle  the  equitable  or  legal 
title  to  which  has  never  been  transferred 
to  an  ultimate  purchaser.  Ultimate 
purchaser  was  proposed  to  be  defined  as 
the  first  person  who  in  good  faith 
purchases  such  a  new  nonroad  vehicle 


•*  EPA  incorporates  by  reference  the  37  kilowatt 
and  above  nonroad  regulation  at  59  FR  31306.  June 
17,  1994. 


or  nonroad  engine  for  purposes  other 
than  resale.  Additionally,  with  respect 
to  imported  nonroad  engines,  FPA 
proposed  to  define  "new"  nonroad 
engine  to  be  a  nonroad  engine 
manufactured  after  the  effective  date  of 
a  regulation  issued  under  section  213 
which  would  be  applicable  to  such 
engine  had  it  been  manufactured  for 
importation  into  the  United  States. 
These  definitions  also  applied  to  "new 
locomotives"  and  "new  engines  used  in 
locomotives." 

Comments  on  EPA's  proposed 
definition  of  "new"  were  several.  First, 
CARB,  the  San  Diego  Air  Pollution 
Control  Board  (SDAPCB),  and  the 
Manufacturers  of  Emissions  Controls 
Association  (MECA)  supported  EPA's 
definition.  CARB  asked  that  EPA  clarify 
which  regulatory  activities  states  may 
perform;  for  example,  whether  states 
may  require  in-use  testing  and  impose 
add-on  or  retrofit  requirements.  On  the 
other  hand,  many  commenters, 
including  U.S.  Representative  Terry 
Bruce,  the  Equipment  Manufacturers 
Institute  (EMI),  the  Engine 
Manufacturers  Association  (EMA),  and 
the  Portable  Power  Equipment 
Manufacturers  Association  (PPEM.\). 
opposed  EPA's  proposed  definition  and 
proposed  that  "new"  should  mean 
manufactured  after  either  the  effective 
date  of  the  Clean  Air  Act  Amendments. 
November  15, 1990,  or  after  federal 
regulations  take  effect.  These 
commenters  believe  that  Congress 
intended  an  "absolute"  preemption. 
That  is,  the  nonroad  engines  and 
vehicles  in  the  preempted  categories 
manufactured  after  November  15, 1990 
would  never  be  subject  to  any  kind  of 
state  emission  regulation.  EMA 
commented  that  if  EPA  does  not  accept 
the  latter  definition,  it  should  expand  its 
proposed  definition  so  that  engines 
remain  "new"  until  they  have  exceeded 
their  useful  life. 

Commenters  in  the  railroad  industry 
also  supported  a  definition  of  "new"  as 
"manufactured  after  November  1990" 
and  stated  further  that  the  railroad 
industry  has  traditionally  been 
preempted  from  state  regulation,  such  as 
in  the  area  of  safety.  The  same 
commenters  indicated  that  they  believe 
that  state  control  of  locomotive 
emissions  or  state  enforcement  of 
federal  standards  would  interfere  with 
interstate  commerce.  Railroad 
commenters  also  stated  that  any 
standards  for  rebuilt  or  remanufactured 
engines  or  locomotives  should  be 
uniform  federal  standards — not  state 
standards.  Furthermore,  if 
remanufactured  engines  were  rebuilt  to 
comply  with  such  federal  standards, 
they  should  be  considered  "new". 
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Conunenters  also  bpposed  the 
proposed  definition' regarding  imported 
vehicles  and  engines  because  the 
definition  of  "new"  was  different 
depending  upon  whether  the  nonroad 
engine  was  produce  i  domestically  or 
abroad. 

These  proposed  d  jfinitions  for  "new 
nonroad  vehicles"  a  [id  "new  nonroad 
engines"  parallel  th(  i  definitions  of 
"new  motor  vehicle ;"  and  "new  motor 
vehicle  engines"  in  ;ection  216  of  the 
Clean  Air  Act.  The  c  efinition  of  "new" 
proposed  for  import  jd  nonroad  engines 
was  intended  to  address  nonconforming 
engines  which  may  )ecome  subject  to 
federal  emission  req  jirements  at  the 
time  the  engine  or  v(  ihicle  is  imported 
into  the  United  State  s.  The  Agency  has 
decided  to  delete  thi  s  definition  of 
■"new"  for  imported  sngines.  EPA  agrees 
with  the  commenter ;  that  imports  and 
domestic  products  s  lould  generally  be 
treated  alike  for  regL  latory  purposes. 
The  Agency  has  add  -essed  the 
importation  of  noru-c  ad  engines  which 
do  not  conform  to  fe  ieral  emission 
standards  at  the  timt  of  importation.* 
Today's  rule,  in  imy  jvent,  treats 
domestic  and  imporl  ed  nonroad  engines 
the  same  way  for  pu;  poses  of 
determining  whethei  they  are 
preempted  from  stat(  regulation.  . 

This  final  rule  esta  blisnes  a  definition 
for  all  domesticfiUy  r  lanufactured  and 
imported  "new  nonr  )ad  engines,"  "new 
nonroad  vehicles,"  o  her  than  "new 
locomotives"  and  "n  nv  engines  used  in 


a  locomotive."  *  New/ 


and  new  nonroad  ve  licles  are  defined 
as  engines  and  vehic  es  the  equitable  or 
legal  title  to  which  h  is  not  been 
transferred  to  an  ulti:  nate  purchaser. 
The  ultimate  purcha;  er  is  defined  as  the 
first  person  who  in  g  )od  faith  purchases 


such  engine  or  vehic 
other  than  resale.  Foi 


e  for  purposes 
some  engines  or 


vehicles  the  passage  )f  title  in  the 
United  States  may  nc  t  formally  occur  or 
manufacturers  may  r  itain  title  and  lease 
the  engines  or  equipi  lent.  In  these 
cases,  a  domestic  or  i  n  ported  nonroad 
engine  or  nonroad  ve  licle  will  retain  its 
status  as  "new"  until  such  engine  or 
vehicle  is  "placed  inl  o  service."  An 
engine  or  vehicle  is  c  jnsidered  "placed 


17 


atx  V 


'  See  59  FR  31306.  June 
CO.  HC.  particulate  matter, 
standards  for  50  hp  and  a 
vehicles.  EPA  is  imposed  cirta 
importation  of  nonconform 
bas>Kl  on  existing  regulat 
nonconforming  motor  vehii 
engines. 

"  A5  discussed  below 
definitions  of  "new"  locom^t 
engines  used  in  a  locomoii 
rpgulatlon.  EPA  shall  define 
rulemaking,  under  section 
»pe<;irically  regulating  locomotives. 


EPA 


nonroad  engines 


1994,  which  sets  forth 

NO,  a-id  smoke  opacity 

>'e  nonroad  engines  and 

in  restrictions  on  the 

ng  nonroad  engines 

for  the  importation  of 
i\ea  and  moror  vehicle 


is  deferring  its 

ives  and  "new" 
>  for  the  purpose  of  this 
these  terms  in  a  later 
13  of  the  Act. 
ive 


into  service"  when  the  engine  or  vehicle 
•   is  used  for  its  functional  purposes.  EPA 
believes  that  the  definition  of  new 
should  include  the  "placed  into 
service"  addition  to  die  motor  vehicle 
definition  of  new  found  in  section  216 
of  the  Act  because  of  the  nature  of  the 
nonroad  market.  Nonroad  engines  and 
nonroad  vehicles  are  often  leased  and 
maintained  by  the  manufacturer  well 
into  the  useful  life  of  the  nonroad 
equipment.  A  piece  of  equipment,  the 
title  of  which  has  passed  to  the  ultimate 
purchaser,  should  not  be  treated 
differently  than  a  piece  of  equipment 
which  is  being  used  but  has  not  yet 
passed  to  an  ultimate  purchaser. 
The  Agency  believes  that  this 
definition  of  "new"  comports  with  the 
"  language,  intent  and  structure  of  the 
Clean  Air  Act  and  the  definition  of 
"new"  contained  in  the  37  kilowatt  and 
above  regulation  and  is  therefore  a 
permissible  cxjnstruction  of  the  statute. 
Contrary  to  the  assertion  of  some 
commenters,  EPA's  definition  of  "new" 
is  consistent  with  the  dictionary 
definition  of  the  word  as  "having 
existed  or  been  made  but  a  short  time." 
Webster's  Ninth  New  Collegiate 
Dictionary,  1990.  Generally  speaking, 
manufactured  products  are  sold  soon 
after  they  are  made  and  are  considered 
new  until  they  are  sold  or  used.  The 
commenters'  definition  of  new — 
anything  manufactured  after'the  Clean 
Air  Act  Amendments'  enactment  or  an 
applicable  regulation's  promulgation — 
would  mean,  by  contrast,  that  any 
engine  manufactured  after  a  certain  date 
would  be  new  forever.  This  is  certainly 
not  the  plain  meaning  of  "new," 
Congress  could  have  stated  that  the 
federal  preemption  applied  to  certain 
equipment  manufactured  after  a  certain 
date,  but  Congress  did  not  do  so. 
Elsewhere  in  Title  11,  Congress  specified 
that  a  provision  only  applied  to 
products  manufactured  after  a  certain 
date  [see,  section  218  requiring  a  ban  on 
engines  manufactured  after  the  1992 
model  year  that  require  leaded  gasoline) 
or  first  introduced  into  commerce  after 
a  certain  date  (see,  section  211(0 
regarding  prohibition  on  fuels  that  are 
not  substantially  similar  to  fuels  used  to 
certify  vehicles  as  meeting  emission 
standards).  The  lack  of  such  a  date  here 
further  supports  that  Congress  intended 
"new"  to  mean  newly  manufactured 
and  not  yet  sold. 

The  legislative  record  also  shows 
Congressional  intent  that  "new"  should 
refer  to  newly  manufactured  products. 
In  his  colloquy  with  Senator  Wilson 
explaining  the  final  version  of  section 
209(e).  Senator  Chafee  notes  that 
"because  the  preemption  is  limited  to 
new  engine  standards  only.  States  can 


continue  to  require  existing  ond  in-use 
nonroad  engines  to  reduce  emissions 
..."  (Emphasis  added]  136  Cong!  Rec. 
SI  7237  (October  26. 1990).  This 
language  is  echoed  by  similar  language 
from  Senator  Baucus  in  his  report  to  the 
Senate  on  the  conference  bill.  136  Cong. 
Rec  S16976  (October  27, 1990).  If 
Congress  intended  the  definition  of  new 
nonroad  engines  or  equipment,  and  as  a 
result  the  preemption,  to  apply  to  an 
engine  for  its  entire  life,  then  it  would 
appear  that  there  would  be  no 
distinction  between  new  and  in-use 
nonroad  engines,  as  an  engine 
manufactured  after  a  certain  date  would^ 
always  te  new.  Yet  the  .statements  of 
Senator  Chafee  and  Senator  Baucus 
clearly  contemplate  such  a  distinction. 

The  Agency's  definition  of  new  is  also 
consistent  with  the  way  the  Act 
approaches  motor  vehicle  emission 
control.  As  noted  earlier,  section  216 
defines  new  in  the  context  of  motor 
vehicles  as  "a  motor  vehicle  the 
equitable  or  legal  title  to  which  has 
never  been  transferred  .to  ail  ultimate 
purchaser."  The  Act  applies  federal 
emissions  standards  to  "new"  vehicles. 
These  federal  standards  are  enforced 
through  certification,  assembly  line,  and 
recall  testing.  States,  on  the  other  hand, 
have  a  role  in  motor  vehicle  emission 
control  through  inspection/maintenance 
programs  and  are  not  restricted  from 
controlling  used  vehicles.  The  section 
209(a)  prohibition  of  state  regulation  of 
motor  vehicles  addresses  only  "hew" 
motor  vehicles  and  engines  and  • 
prohibits  state  regulation  that  occurs 
before  sale,  titling,  or  registration  of  the 
vehicle.''  '  ^ 

The  Clean  Air  Act  Amendments  of 
1990  take  a  parallel  approach  to 
nonroad  standards  and  enforcement. 
Section  213  provides  EPA  witjj 
authority  to  set  standards  for  "new" 
engines  and  provides  for  federal 
enforcement  of  such  standards  in  the 
same  manner  as  motor  vehicle 
enforcement.  Furthermore,  nothing  on 
the  face  of  section  209(e)  or  section  213 
indicates  that  Congress  intended  "new" 
to  be  interpreted  differently  in  the 
nonroad  and  motor  vehicle  contexts. 
Given  that  the  preemption  provisions, 
for  new  motor  vehicles  and  new 
nonroad  engines  appear  in  the  same 
section  of  the  Clean  Air  Act,  it  is 
reasonable  to  believe  that  Congress  did  - 
not  intend  for  the  word  "new"  to  be 
defined  differently  within  the  same 


'  Section  209(a)  provides,  in  part.  ".      .  No  State 
shall  require  certirication.  inspection,  or  any  other 
approval  relating  tcMhe  control  of  emissions  from 
any  new  mo4or  vehicle  or  new  motor  vehicle  engine 
as  condition  precedent  to  the  initial  retail  sale, 
titling  (if  any),  or  registration  of  such  motor  vehicle. " 
motor  vehicle  engine,  or  equipment,." 
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section  without  stating  this  intent  m 

explicitly.*                                     J  er 

There  is"  not  a  compelling  policy  or  U] 

factual  justification  for  defining  new  le 

differently  in  the  nonroad  and  motor  th 

vehicle  contexts.  State  regulation  of  v( 

nonroad  engines  does  not  generally  n< 

present  any  greater  degree  of  disruption  sv; 

of  the  movement  of  products,  engines  or  cc 

equipment  between  states  than  does  Ti 

regulation  oi  motor  vehicles.  The  ,  frt 

comments  provide  little  if  any      j  m 

justification,  in  terms  of  relevant  be 

distinctions  between  motor  vehicles  and  ar 

nonroad  engines,  to  justify  such  a  A: 

significant  departure  from  EPA's  cc 

established  practice  for  regulating!  ol 

mobile  sources.  Tl 

The  Agency's  definition  of  new  is  also  pi 

consistent  with  case  law..  In  Allway  a  ! 
Taxi,  Inc.  v.  GtyofNew  York,^  the  court '  er 

held  that  where  the  exercise  of  local  re 

police  power  serves  the  purpose  of  a  an 

federal  act — the  Clean  Air  Act  in  that  pr 

case-^the  preemptive  effiact  of  the  act  ii( 

should  be  narrowly  oonstrued.  In  us 

keeping  with  that  principle,  EPA    .  ar^ 

believes  that  section  209(e)  should  be  m 

construed  narrowly  in  order  to  protect  co 

states'  rights,  particularly  in  an  area  pr 

such  as  public  health  in  which  states  bu 

traditionally  exercise  control.  in 

Cahfomia's  nonroad  regulations  will  a^ 

serve  the  purpose  of  the  federal  act  by  ^i 
improving  air  quality. 

ui  Allway  Taxi,  the  court  discussed     ^  arl 

the  federal  preemption  of  new  motor  ap 

vehicles  and  interpreted  the  meaning  of  ad 

new  motor  vehicle  as  defined  in  Section  ex 

216  of  the  Act.  The  court  noted  that  this  co 

definition  "reveals  a  clear  congressional  to 

intent  to  preclude  states  and  localities  mt 

from  setting  their  own  exhaust  emission  aft 

control  standards  only  with  respect  to  pu 

the  manufacture  and  distribution  of  new  sai 

automobiles,"'"  The  court  stated  further  ne 

that  the  narrow  purpose  in  the  cii 

definition  is  reinforced  by  prohibiting  w( 

states  and  localities  from  setting  ] 

emission  standards  before  the  initial  20 

sale  or  .registration  of  an  automobile.  Ca 

Congress  specifically  declared  that  no 

section  209  did  not  preempt  states  from  EP 

regulation  of  the  use  or  movement  of  se< 

motor  vehicles  after  they  have  reached       '_ 

their  ultimate  purchasers."  i 

EPA  believes  that  the  further  a  state  ' 

requirement  is  removed  in  time  from  the  ' 

out 

"  EPA  recognize*  that  regulation  of  locomotive*  ^J* 5 

preisents  unique  circumstances,  including  questiona  i_^ 

regarding  interstate  commerce,  that  require  special  ,, 
attention.  EPA  is  therefore  deierring  its  definition 
of  "new  locomotive"  and  "new  engine  used  in  a 
locomotive"  until  a  later  rulemaking  dealing 
siMcifically  with  regulation  of  toconxMives. 

■>  Allway  Taxi,  Inc.  v.  Oty  of  New  YoA.  340  F. 
Supp.  1120  (SJ).N.Y..).  afpd.  468  F.2d  624  (2d  Gr. 
1972). 

'«lrf-atll24. 

"W. 
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section  without  stating  this  intent 
explicitly.* 

There  is  not  a  compelling  policy  or 
faqtual  justification  for  defining  new 
differently  in  the  nonroad  and  motor 
vehicle  contexts.  State  regulation  of 
nonroad  engines  does  not  generally 
present  any  greater  degree  of  disruption 
of  the  movement  of  products,  engines  or 
equipment  between  states  than  does 
regulation  of  motor  vehicles.  The 
comments  provide  little  if  any      j 
justification,  in  terms  of  relevant  ' 
distinctions  between  motor  vehicles  and 
nonroad  engines,  to  justify  such  a 
significant  depeirture  from  EPA's 
established  practice  for  regulating 
mobile  sources. 

The  Agency's  definition  of  new  is  also 
consistent  with  case  law../n  AUwQy 
Taxi,  Inc.  v.  Gty  of  New  York,^  the  court 
held  that  where  the  exercise  of  local 
police  power  serves  the  purpose  of  a 
federal  act— the  Clean  Air  Act  in  that 
case-Hhe  preemptive  effect  of  the  act 
should  be  narrowly  oonstrued.  In 
keeping  with  that  principle,  EPA 
believes  that  section  209(e)  should  be 
construed  narrowly  in  order  to  protect 
states'  rights,  particularly  in  an  area 
such  as  public  health  in  which  states 
traditionally  exercise  control. 
Cahfomia's  nonroad  regulations  will 
serve  the  purpose  of  the  federal  act  by 
improving  air  quality. 

In  AUway  Taxi,  the  court  discussed 
the  federal  preemption  of  new  motor 
vehicles  and  interpreted  the  meaning  of 
new  motor  vehicle  as  defined  in  Section 
216  of  the  Act.  The  court  noted  that  this 
definition  "reveals  a  clear  congressional 
intent  to  preclude  states  and  localities 
from  setting  their  own  exhaust  emission 
tontrol  standards  only  with  respect  to 
the  manufacture  and  distribution  of  new 
automobiles."  'o  The  court  stated  further 
that  the  narrow  purpose  in  the 
definition  is  reinforced  by  prohibiting 
states  and  localities  from  setting 
emission  standards  before  the  initial 
sale  or  registration  of  an  automobile. 
Congress  specifically  declared  that 
section  209  did  not  preempt  states  from 
regulation  of  the  use  or  movement  of 
motor  vehicles  after  they  have  reached 
their  ultimate  purchasers. ' ' 

EPA  believes  that  the  further  a  state 
requirement  is  removed  in  time  fit)m  the 


"EPA  recognizes  that  regulation  of  locomotives 
presents  unique  circumsUncM,  including  questions 
regarding  interstate  commerce,  that  require  special 
attention.  EPA  is  therefore  deferring  its  defmition 
of  "new  locomotive"  and  "new  engine  used  in  a 
locomotive"  until  a  later  rulemaking  dealing 
speciflcally  with  regulation  of  locomotives. 

*  AUway  Taxi.  Inc.  v.  OtyofNew  YoA.  340  F. 
Supp.  1120  (SJ).N.Y..),  affd.  4«8  F.2d  624  (2d  Or. 
1972). 

'o/d- 311124. 

"W. 


manufacture  and  distribution  of  new 
engines,  the  less  interstate  commerce  is 
likely  to  be  burdened.  Furthermore,  the 
legality  of  particular  regulatory  controls 
that  a  state  may  Impose  on  nonroad 
vehicles  or  engines  that  are  no  longer 
new  will  depend  upon  the  burden  that 
such  controls  place  on  interstate 
commerce.  In  fact,  the  court  in  Allway 
Taxi  stated  that  a  state  or  locality  is  not 
free  to  impose  its  own  emission  control 
measures  the  moment  after  a  new  car  is 
bought  and  registered.  "That  would  be 
an  obvious  circumvention  of  the  Clean 
Air  Act  and  would  defeat  the 
congressional  purpose  of  preventing 
obstruction  to  interstate  commerce."  '^ 
The  court  further  stated  that  federal 
preemption  does  not,  however,  preclude 
a  state  from  imposing  its  ov\m  exhaust 
emission  control  standards  upon  the 
resale  or  reregistration  of  the 
automobile.  Furthermore,  states  are  not 
precluded  from  setting  standards  for 
licensing  of  vehicles  for  commercial 
use.  These  types  of  regulations,  which 
are  more  removed,  "would  cause  only 
minimal  interference  with  interstate 
commerce,  since  they  would  be  directed 
primarily  to  intrastate  activities  and  the 
burden  of  compliance  would  be  on 
individual  owners  and  in-state  users 
and  not  on  manufacturers  and 
distributors."" 

EPA  expects  that  the  principles 
articulated  in  Allway  Taxi  will  be 
applied  by  the  courts  to  any  State 
adoption  of  in-use  controls.  For 
example,  manufacturers  have  voiced  a 
concern  that  California  would  attempt 
to  impose  in-use  emission  control 
measures  that  would  apply  immediately 
after  a  new  vehicle  or  engine  were 
purchased.  As  the  Allway  Taxi  court 
said,  such  standards  applied  to  almost- 
new  vehicles  would  be  an  attempt  to 
circumvent  section  209  preemption  and 
would  obstruct  interstate  commerce.'* 

It  should  be  noted  that  section 
209(e)(2)  of  the  Act  does  not  prevent 
California  or  other  states  fit)m  regulating 
nonroad  engines  and  vehicles  in  use." 
EPA  believes  that  the  requirements  of 
section  209(e)(2)  apply  only  to  new 


'2W. 

'■"W. 

'*/d.  EPA  expects  the  reasoning  and  policy 
outlined  above  in  the  Allway  Taxi  discussion  to 
apply  to  locomotives  although  its  implementation 
is  dependent  upon  the  ultimate  deHnition  of  new 
locofDOtive. 

"  Iii-use  testing  and  recall  programs  of  the  type 
set  forth  In  section  207  ensure  compliance  with 
standards  required  to  be  met  by  manufacturers  at 
the  time  of  certification  of  the  engine.  Because  these 
in-use  standards  relate  to  the  original  manufacture 
of  the  engine  and  place  the  burden  of  compliance 
upon  the  manubcturer.  they  are  deemed  to  be 
standards  affecting  a  new  motor  vehicle  or  a  new 
nonroad  engine  and  thus  require  a  waiver  under  the 
criteria,  of  section  209(b}  or  209(eU2)  respectively. 


nonroad  engines  and  vehicles.  The 
requirements  of  section  209(e)(2)  are  ' 
only  required  for  nonroad  engines  and 
vehicles  the  regulation  of  which  has 
been  preempted.  The  language  of 
section  209(e)(2)  does  not  state  any  clear 
preemption,  either  for  new  or  in  use 
vehicles.  The  only  clear  preemption  of 
state  regulation  of  nonroad  engines 
occurs  in  section  209(e)(1)  and  section 
209(a).'*  Both  of  these  subsections  are 
limited  to  new  engines  and  vehicles. 
Given  the  general  legal  presumption 
against  reading  a  preemption  more 
broadly  than  exphcitly  required,  as 
discussed  in  Allway  Taxi,  a  preemption 
of  state  regulation  of  nonroad  engines 
and  vehicles  in  use  should  not  be 
readily  imphed. 

Another  indication  that  section 
209(e)(2)  was  not  intended  to  apply  to 
most  in-use  regulations  of  nonroad 
engines  is  the  Tact  that  neither  the 
Senate  nor  the  House  version  of  the 
1990  Act  amendments  would  have 
preempted  state  regulation  of  anything 
but  new  nonroad  engines.  Neither 
version  would  have  expressly 
preempted  regulation  in  use.  It  would 
be  unusual  for  a  bill  to  come  out  of 
conference  with  a  broader  preemption 
than  existed  in  either  house  and  without 
any  mention  in  the  legislative  history 
that  such  broader  preemption  had  been 
mandated.  In  fact,  both  Senators  Chafee 
and  Baucus  believed  that  the  scope  of 
the  preemption  had  been  narrowed  from 
the  House  bill,  not  widened.'^ 

In  fact,  as  the  legislative  history 
indicates,  it  appears  that  Congress 


''Section  209(a)  applies  to  noruxMd  vehicles 
because  of  the  language  of  section  213(d)  of  the  .^ct. 
which  spedRcally  requires  that  EPA's  standards 
regulating  nonroad  engines  and  vehicles  be  subfect 
to  sections  206,  207.  206  and  209  of  the  Act.  with 
such  modifications  of  the  applicable  regulations  as 
the  Administrator  deems  appropriate.  'Hius. 
Congress  clearly  anticipated  that  all  of  section  209 
would  be  applicable  to  nonroad  engines. 
Subsections  (a)  through  (d)  of  section  209  do  not 
speciHcally  reference  nonroad  engines,  nor  do 
sections  206.  207  ur  208.  However,  the  langu^e  of 
section  213(d)  clearly  is  intended  to  apply  such 
provisions  to  nonroad  engines.  Further  indication 
of  Congress'  intent  is  the  language  of  the  last 
sentence  of  section  209(e)(l| ,  which  states  that 
subsection  209(b)  does  not  apply  for  purposes  of 
subsection  (eMl)-  (Section  209(b)  prt>vides  the 
prt>cedure  under  which  California  can  receive  a 
waiver  of  section  209(a)  preemption  for  nxMor 
vehicles.)  This  sentence  would  not  have  been 
necessary  unless  subsection  209(a)  through  (d) 
otherwise  applied. 

" Beth  Senators  declare  that  state  preemption  is 
limited  to  new  locomotives  and  new  small  farm  and 
construction  equipment.  Both  mention  that  stales 
may  still  regulate  other  i>ew  nonroad  equipment, 
presumedly  after  receiving  EPA  approval.  Finally. 
each  declare  that  states  also  fully  retain  existing 
authority  to  regulate  emissioru  from  all  types  of 
existing  or  in-use  nonroad  engines  by  specifying 
fuel  quality  speciricalioos.  operational  modes  or 
characteristics  or  measures  that  limit  the  use  of 
nonroad  engines  or  equipment. 
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intended  the  preeniption  provisions  of 
section  209,  as  applied  to  nonroad 
engines,  to  be  anaWous  to  the 
preemption  provisions  as  applied  to 
motor  vehicles,  except  that  California 
cannot  request  any  waiver  of  the  Federal 
preemption  of  statej  regulation  of  new 
small  farm  and  construction  equipment 
and  locomotives,    i 

Further  indication  that  section 
209(e)(2)  was  not  intended  to  apply  to 
in-use  regulations  is  the  fact  that,  if  the 
subsection  were  applied  to  in-use 
regulations,  then  California  would  be 
the  only  government  (local,  state  or 
federal)  that  could  directly  set 
regulations  for  nonioad  engines  in  use. 
EPA's  mandate  unc^r  section  213 
applies  only  to  new  engines.  Therefore. 
EPA  will  not  promulgate  standards  for 
in-use  regulation  o^ nonroad  engines 
under  section  213,  beyond  in-use 
regulations  normaln^  associated  with 
new  certified  engines  (e.g.  in-use  testing 
and  recall  requirements  under  section 
207).  States  other  than  California  would 
not  be  able  to  regulate  nonroad  engines 
in  use  (e.g.  operatioti  controls  under 
section  209(d))  unti|  California  regulates 
them  and  could  only  regulate  them  in  a 
manner  identical  tojCahfomia's 
regulations.  Nothint  in  the  legislative 
history  indicates  suph  a  dramatic 
departure  from  the  durrent  ability  of 
states  and  local  autQorities  to  regulate 
emissions  of  mobile!  sources  in  use. 
Thereforev  if  section  209(e)(2)  is 
determined  to  appljj  to  in-use 
regulations,  the  entire  United  States 
regulatory  scheme  fir  regulation  of 
nonroad  engines  in  use  would  be 
dependent  on  the  aotions  of  one  state, 
California.  Congress?  could  not  have 


meant  to  grant  such 
single  state. 
Tnis  is  especially 


plenary  power  to  a 
true  given  the 


location-specific  nalure  of  in-use 
regulations.  In-use  regulations,  such  as 
time  of  use  or  place  bf  use  restrictions 
(e.g.  high  occupancy  vehicle  lanes)  are 
typically  very  site  specific.  An  in-use 
regulation  suitable  ft)r  California,  or  in 
part  of  California,  mpy  have  little  OT  no 
relevance  or  practicality  to  the  type  of 
in-use  regulation  suitable  for  another 
area.  Such  regulations  which  primarily 
effect  local  users  aramore  appropriately 
controlled  and  implemented  by  local 
and  state  govemmenits. 

Moreover.  section]209(d)  of  the  Act 
clearly  limits  the  preemption  of  state 
regulation  in  use.  It  Mates  that  "nothing 
in  this  part  shall  preclude  or  deny  to 
any  other  State  or  political  subdivision 
thereof  the  right  otherwise  to  control, 
regulate,  or  restrict  the  use,  operation  or 
movement  of  registe^d  or  licensed 


to  nonroad  engines.  Thus,  section 
209(d)  should  be  interpreted  to  mean 
that,  unless  state  regulation  of  use  of 
nonroad  engines  is  specifically 
preempted,  section  209  should  not  be 
interpreted  to  grant  any  implicit 
preemption,  except  within  the 
framework  of  AJIway  Taxi. 

Given  the  language  of  section  209  and 
the  lack  of  any  express  preemption,  the 
legislative  history  of  these  provisions, 
and  the  general  presumption  against 
providing  broad  preemption  where  such 
preemption  is  not  made  explicit,  EPA 
believes  that  it  is  clear  that  section 
209(e)(2)  does  not  apply  to  in  use 
regulation  of  nonroad  engines. 

While  EPA  recognizes  the  important 
principle  of  narrowly  construing  the 
preemptive  effect  of  the  Act  as 
explained  in  Allway  Taxi,  EPA  also 
notes  that  certain  state  regulations  that 
may  be  characterized  as  "in-use" 
regulations  may  be  preempted  because 
they  are  effectively  regulations  on  the 
design  of  new  engines  rather  than  on  the 
use  of  "in-use"  engines.  Industry  has 
expressed  concern  that  states  might 
impose  retrofit  requirements  on  nonroad 
engines  and  vehicles  as  soon  as  they  are 
introduced  into  commerce,  or  when 
such  engines  are  being  rebuilt,  or  at  a 
date  after  which  noiu'oad  engines  are 
typically  rebuilt."*  EPA  recognizes  that 
CARB  does  not  envision  a  retrofit 
requirement  and  that,  because  of  the 
nature  of  the  nonroad  market,  it  is 
unlikely  that  other  states  would  adopt 
such  a  requirement."  However,  given 
EPA's  definition  of  new  and  the  scope 
of  the  definition  within  this  rulemaking, 
this  issue  could  arise  when  other  states 
plan  their  in-use  emission  strategy.  In 
such  a  case.  EPA  believes  that  a  retrofit 
requirement  mandating  a  retrofit  of  a 
nonroad  engine  immediately  after  the 
engine  is  no  longer  new  is  adverse  to  the 
Congressional  intent  of  section  209(e) 
and  the  principles  laid  out  in  Allway 
Taxi.  Therefore,  in  this  scenario,  such  a 
retrofit  requirement  would  be  deemed 
an  in-use  emission  standard  relating 
back  to  the  original  design  of  the  new 
engine  by  the  original  engine 
manufacturer  (OEM)  and  would  be 
subject  to  the  waiver  criteria  of  section 
209(e)(2).  Within  this  same  scenario, 
only  California  could  adopt  such  a 
requirement  and  other  states  could  only 


motor  vehicles."  As 


was  stated  above. 


section  209  as  a  who  le  applies  equally 


"See  Oral  Statement  of  the  Engine  Manufacturers 
Association.  Docket  entry  IV-F-7,  which  states 
"The  ultimate  purchaser  must  have  the  assurance 
that  the  engine  ...  she  might  purchase,  and  which 
properly  meets  EPA  requirements — is  'good'  until 
that  engine  is  ready  to  be  rebuilt.  No  state  should 
be  allowed  to  impose  retrofit  standards  on  engines 
which  otherwise  conform  to  EPA  requirements." 

'•See  Letter  from  Mr.  Cackefte.  CARB  to  Mr. 
Mandel.  EMA.  dated  July  20. 1993.  Docket  entry 
IV-I-55. 


adopt  California's  requirement  if 
California  subsequently  was  granted  a 
waiver.  However,  after  a  reasonable 
amount  of  time  has  passed  and  the 
engine  is  no  longer  new  (most  likely 
when  an  engine  is  being  rebuilt),  modest 
retrofit  requirements  would  most  likely 
not  be  deemed  to  significantly  affect  the 
OEM  and  thus  such  requirements  would 
not  be  subject  to  subsection  209(e)(2).  In 
this  second  scenario,  the  modest  retrofit 
requirements  would  still  be  subject  to 
challenge  in  court  under  the  Allway 
Taxi  criteria.^ 

Therefore,  the  Agency  has  determined 
that  nonroad  engines  and  nonroad 
vehicles  will  be  "new"  for  purposes  of 
the  Act  until  the  equitable  or  legal  title 
passes  to  the  ultimate  purchaser,  or  if 
title  passage  does  not  occur,  then  the 
engine  or  vehicle  will  be  new  until 
placed  into  service. 

D.  Definition  of  Farm  Equipment  ■ 

The  NPRM  defined  "farm  equipment" 
to  mean  any  internal  combustion 
engine-powered  machine  primarily  used 
.in  the  commercial  production  and/or 
harvesting  of  food,  fiber,  wood,  or 
commercial  organic  products. 

Several  manufacturers  and  trade 
groups  were  concerned  that  the 
definition  was  too  narrow.  These 
commenters  thought  it  necessary  to 
change  the  words  "primarily  used  in",to 
"designed  for  use  in".  They  asserted 
that  the  designer  is  the  only  one  who 
knows  what  tasks  a  particular  machine 
was  meant  to  perform.  They  also 
thought  that  the  definition  should 
include  engines  used  in  post-harvest 
processing  and  storage  that  take  place 
on  the  farm  (the  U.S.  Department  of 
Agriculture  had  a  similar  comment)  and 
transportation  which  takes  place  on  the 
farm.  Caterpillar,  Inc..  PPEMA,  EMI  and 
others  were  concerned  that  the  word 
"commercial"  might  exclude  equipment 
used  in  the  public  sector  (e.g.,  state 
agricultural  programs)  or  on  cooperative 
or  communal  farms. 

CARB,  SDAPCB,  and  MECA.  on  the 
other  hand,  thought  the  definition  was 
too  broad.  CARB  and  SDAPCB  believed 
that  the  word  "commercial"  was  not 
only  necessary  but  needed  to  be 
defined.  Suggestions  for  the  definition 


"•EPA's  definition  of  "pew"  does  not  present  a 
problem  for  engines  or  equipment  that  do  not  sell 
relatively  quickly  (e.g..  within  a  year  of  being  made) 
in  California.  If  California's  regulation  set  standards 
applicable  to  "new"  engines,  i.e.  as  of  the  date  title 
passed,  regardless  of  when  the  engine  was 
produced,  then  an  engine  manufactured  in  1990  but 
not  sold  until  1994  would  be  subject  to  1994 
emission  standards.  This  problem  is  avoided  since 
California's  Utility  Engine  Rule  ties  the  date  of 
manufacture  to  the  standard,  therefore  a  1990 
engine  would  be  subject  to  a  1990  standard  and  a 
1994  engine  subject  to  a  1994  standard. 
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were  supplied.  MECA  suggested.that  the 
definition  should  be  site  and  use 
specific.  CARB  also  thought  the  wording 
should  be  changed  to  "production  and 
harvesting"  in  place  of  "and/or".  CARB 
provided  their  characterizadon  of 
typical  farm  equipment  (self-propelled 
and  operated  independent  of  other 
equipment)  and  a  partial  list  of  pieces 
of  equipment  that  should  not  be 
included  under  the  definition  of  farm 
equipment  (utility  vehicles  used  by  a 
farmer  to  check  his  crops  or  portable 
power  units  used  to  generate  electricity 
for  another  piece  of  equipment). 

EPA  does  not  believe  tnat  "designed 
for  use  in"  should  be  added  to  the 
definition  of  nonroad  engine.  While  a 
machine's  designer  may  have  designed 
the  machine  with  certain  tasks  in  mind, 
EPA  believes  that  the  intention  of  the 
designer  is  less  important  than  the 
actual  use  to  which  the  equipment  is 
put.  A  machine  may  have  been  designed 
to  assist  farmers  in  some  process,  but  if 
more  than  50  percent  of  these  machines 
are  now  used  by  homeowners,  it  may 
fairly  be  considered  other  than  farm 
equipment.  Requiring  that  equipment 
"be  designed  for  use"  on  a  farm  would 
also  leave  the  categorization  of  farm 
equipment  entirely  up  to  the 
manufactiu^ers  who  might,  in  tiun, 
choose  to  categorize  products  as  farm 
equipment  merely  to  avoid  state 
regulation.  Additionally,  although 
requested,  commenters  have  not 
provided  examples  of  where  the  absence 
of  "designed  for"  in  the  definition 
would  make  a  difference  in  the 
preemption  of  some  engines. 

EPA  also  did  not  agree  with  CARB's 
description  of  farm  and  n on- farm 
equipment  because  it  did  not  address 
the  machines  which  are  likely  to  be 
used  in  both  situations.  Clas^fying 
equipment  that  is  imiquely  farm  or  non- 
farm  related  is  straightforward.  The 
more  difficult  equipment  to  characterize 
is  multiple  use  equipment.  Whether  and 
when  such  equipment  is  preempted 
from  state  regulation  is  addressed  rnider 
Section  G — the  Application  of 
Definitions,  Primary  Use  Test  section  of 
this  rule. 

CARB!s  further  comment,  that  EPA 
should  require  that  equipment  be  - 
involved  in  both  production  and 
harvesting  in  order  to  be  considered 
farm  equipment,  does  not  account  for 
the  specialization  of  £arm  machinery. 
Most  farm  equipment  is  used  for  a 
specific  job:  cultivating,  planting, 
harvesting,  etc.,  rather  than  for  tasks 
involving  both  production  and 
harvesting.  The  impetus  for  CARB's 
comment  is  the  desire  to  separate  the 
harvest  of  tree  farms  fit>m  that  of  natural 
forests  which  might  contain  no  element 


of  production  and  to  ensiure  that 
landscaping  and  groundskeeping  are  not 
considered  farming. 

Under  EPA's  definition,  however, 
harvesting  trees  fttsm  a  natural  forest  is 
considered  farming.  Plant  nurseries 
would  also  be  considered  fanning,  as 
plants  are  a  product  that  is  grown  and 
gathered.  The  American  Association  of 
Nurserymen  supported  the  proposed 
definition.  At  the  same  time,  CARB's 
concern  that  landscaping  and 
groundskeeping  might  be  considered 
farming  is  alleviated.  Although  cutting 
and  trimming  are  involved  in  these 
operations,  production  and  harvesting 
are  not,  so  equipment  used  would  not 
be  farm  equipment  unless  used 
primarily  On  farms.  (See  Scope  of 
Preemption  section) 

MECA  suggested  that  the  definition  be 
changed  to".  .  .  used  on  a /arm  .  .  ." 
to  require  site  specificity.  While  most  of 
the  preempted  equipment  is  operated  on 
farms,  EPA  has  not  included  this 
suggestion  out  of  concern  that  it  may 
create  ambiguity  for  some  operations, 
like  plant  nurseries. 

The  SDAPCB  was  also  concerned  that 
the  phrase  "commercial  organic 
products"  would  allow  some  chemical 
and  man-made  products  to  be 
considered  farm  produce  and  thus  their 
associated  processing  equipment  to  be 
considered  farm  equipment.  The  fist  of 
acceptable  farm  products  is  broad  and 
may  include  items  not  generally 
considered  farm  products.  However,  the 
equipment  used  in  any  processing  after 
the  harvest  is  not  considered  farm 
equipment.  Thus,  equipment  used  to 
make  chemical  or  man-made  products 
would  not  be  considered  farm 
equipment. 

As  noted  in  the  NPRM.  EPA  intended 
harvesting  to  he  the  last  operation  in  the 
fanning  process  to  be  considered 
"farming"  and,  therefore,  equipment 
that  performed  any  function  later  in  the 
process,  /.a,  processing  or  storing, 
would  not  be  preempted.  However,  the 
U.S.  Department  of  Agriculture  (USDA) 
commented  that  all  activities  associated 
with  planting,  harvesting  and  on-farm 
processing  of  agricultural  products  for 
use  on  the  farm  should  be  considered 
farm  activities.  The  Nisei  Farmers 
League  had  similar  comments  with 
respect  to  on-farm  activities  although 
they  did  not  limit  the  operations  to 
those  preparing  products  for  further  use 
on  the  farm.  Therefore,  EPA  decided 
that  equipment  used  in  ceriain  post- 
harvesting  operations  will  be  accepted 
within  the  preemption  category  when 
they  relate  directly  to  the  continued 
operation  of  the  farm.  Those  activities 
include  such  things  as  grinding,  drying, 
and  storage  operations  of  products 


usually  used  in  the  future  on  the  farm. 
Examples  of  crops  subject  to  these 
activities  are  hay,  silage,  and  other 
animal  feed.  For  less  traditional 
agricultural  operations  such  as 
nurseries,  equipment  used  in  similar 
operations  will  also  be  considered  farm 
equipment.  Machinery  that  is  used  on 
crops  for  continued  use  in  that 
agricultural  operation,  such  as 
conveyors  (hay  bale  loaders)  and 
ensiles,  will  be  considered  farm 
equipment.  Post-harvest  processing  of 
crops  in  preparation  for  sale  will  not  be 
considered  farm  operations. 

SDAPCB  expressed  the  concern  that 
the  definition  is  so  broad  that  it  could 
limit  the  state's  ability  to  regulate 
stationary  equipment  used  in  the 
refining,  handling,  cleaning  or 
processing  of  food  products.  We  believe 
that  the  above  discussion  of  what  post- 
harvesting  processing  may  still  be 
considered  farming  should  alleviate  that 
concern. 

EMI  supplied  EPA  with  a  proposed 
definition  which  many  others 
supported. 21  EPA's  definition  is  nearly 
as  inclusive  as  EMI's  definition.  One  of 
the  differences  between  the  two  was  the 
inclusion  in  the  EMI  definition  of 
storage  and  processing  activities  of  the 
harvested  product.  EPA's  resolution  of 
how  such  activities  should  be  treated  is 
discussed  above.  Another  difference 
was  EMI's  inclusion  of  off-road 
transportation.  We  do  not  believe  that 
such  nonroad  vehicles  should  usually 
be  considered  farm  equipment  as  they 
are  primarily  used  to  transport  persons 
or  property  on  or  off  farms  and  are  not 
unique  to  farms.  EMI's  definition  also 
could  include  vehicles  which  are 
frequently  used  for  property 
maintenance  of  a  sort  which  is  also  not 
unique  to  farms.  EMI  noted  at  the  public 
hearing  that  imder  its  definition  such 
equipment  as  lawn  mowers  would  be 
included. 22  Such  a  definition  of  farm 
equipment  is  overlv  broad. 

EPA  has  decideo  to  define 
"commercial"  in  the  final  rule  as  "an 
activity  engaged  in  as  a  vocation." 


"  EMI  proposed  that  "farm  equipment  or  vehicle" 
mean*  any  engine- powered  machine,  device, 
apparatus,  or  movable  stationary  »ource  which  is 
self-propelled  or  traitsportabie  and  which  is 
designed  by  the  manuucturer  for  use,  or  is  used, 
to  supply  mechanical,  hydraulic,  pneumatic  or 
electric  power,  for:  preparation  for  production, 
produaion.  harvesting,  processing,  storage  or  off- 
road  transportation  of  food,  fiber,  animal  feed,  other 
organic  material  or  any  other  agricultural  prxKiud 
or  commodity,  or  any  product  used  in  an 
agricultural  operation;  handling  of  products  or 
water  related  to  the  care  of  animals:  tTWvement  of 
animals:  or  operation  or  maintenance  of  a 
farmstead,  ranch  or  logging  operation. 

'^  See  Transcript  of  Sept.  20.1991  Public  Hearing 
regarding  Authorization  of  Nonroad  Standards  In 
California  at  page  139.  line  S. 
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Fanning  does  not  lave  to  be  the  sole  or 
primary  vocation.  If  a  person  engages  in 
vocations  in  additijon  to  fanning, 
fanning  would  stil  be  a  vocation.  EPA 
believes  that  a  dollar  threshold  would 
not  serve  the  purpose  of  distinguishing 
residential  from  commercial  use.  EPA 
defined  farm  equif  ment  as  equipment 
used  for  "commert  ial"  purposes  to 
prevent  the  inchision  of  such  activities 
as  backyard  garder  ing  in  the  definition 
of  farming.  There  i !  no  reason  to  believe 
that  Congress  meai  it  to  include 
equipment  used  in  these  operations 
which  are  not  com  entionally 
considered  to  be  farms.  Thus, 
equipment  used  or  an  agricultural 
school  farm  would  fall  under  this 
definition  of  comnercial  because  it  is 
equipment  used  to  educate  students  to 
farm  as  a  vocation.  Also,  equipment 
used  on  farms  that  grow  crops  only  for 
livestock  would  be  considered  to  be 
farm  equipment.  Finally,  equipment 
would  be  farm  equ  pment  if  found  on 
"subsistence"  farme.  defined  by 
Webster's  New  Collegiate  Dictionary  as 
fanning  that  provides  all  or  almost  all 
the  goods  required  py  the  farm  family 
usually  without  any  significant  surplus 
PEMA's  suggestion 
uipment  that  is  used 
uipment  would 
tialCARB 
es  of  machines  that 
ing  on  a  farm  and 
ns  normally 
ing  or  harvesting 
s.  An  example 
would  be  the  lawn  piowers  that  EMI 
said  should  be  deeined  farm  equipment. 


for  sale.  EMA  and 
that  any  piece  of 
on  a  farm  is  fann 
preclude  from  pot 
regulation  many  ty; 
are  incidental  to  li 
not  used  in  operati 
associated  with  g 
agricultural  produ 


In  the  final  rule. 


defined  as  any  intenal  combustion 
engine- powered  m<  chine  primarily  used 
in  the  commercial  ])roduction  and/or 


Iber,  wood,  or 
products  or  for  the 
jroducts  for  further 


The  NPRM  statec 
equipment"  means 
combustion  engine 
primarily  used  on  (^mmercial 
construction  sites 

Many  of  the  com:  nents  concerning 


this  definition  wen 
comments  provide( 


arm  equipment  is 


harvesting  of  food, 
commercial  organi( 
processing  of  such 
use  on  the  farm. 

E.  Definition  ofCoi  stniction  Equipment 

that  "construction 
any  internal 
powered  machine 


similar  to  those 
regarding  the 


definition  of  farm  equipment.  Several 
manufacturers  and  xade  groups  were 
concerned  that  the  iefinition  was  too 
nanow.  They  thouj  ht  it  necessary  to 
change  the  words  'primarily  used  in"  to 
"designed  for  use  ii."  Caterpillar,  the 
Construction  Industry  Manufacturer's 
Association  (CIMAi  and  others  were 
concerned  that  the  word  "commercial " 
might  exclude  equipment  used  on 


public  works  projects  or  in  residential 
construction.  The  EPA  exclusion  of 
mining  equipment  from  this  preempted 
category  drew  unfavorable  comments 
from  EMA,  EMI.  CIMA.  and  the 
American  Mining  Congress  (AMC).  The 
American  Association  of  Nurserymen 
(AAN)  requested  that  EPA  explicitly 
recognize  that  landscape  contracting 
involves  earthmoving  and  is  thus 
construction. 

CARB.  SDAPCB  and  MECA.  on  the 
other  hand,  thought  the  definition  was 
too  broad.  CARB  and  SDAPCB 
recommended  that  all  auxiliary 
equipment  such  as  compressors  and 
pumps  be  excluded  from  preemption. 
Both  believed  that  the  phrase 
"commercial  construction  sites"  be 
defined.  MECA  suggested  that  the 
definition  should  be  site  and  use 
specific.  Both  CARB  and  SDAPCB 
approved  of  our  mining  equipment 
exclusion. 

EPA's  response  to  the  comments  that 
the  phrase  "desigr>ed  for"  should  be 
part  of  the  construction  equipment 
definition  is  identical  to  the  Agency's 
response  to  the  same  comments  under 
the  Definition  of  "farm  equipment" 
section  of  this  rule.  Please  refer  to  that 
section  for  further  discussion. 

The  comments  on  the  use  of  the  word 
"commercial"  may  be  approached  in  a 
manner  similar  to  the  way  they  were 
addressed  under  the  definition  of  "farm 
equipment."  EPA  believes  that  defining 
"commercial"  in  the  final  rule  as  "an 
activity  engaged  in  as  a  vocation"  is  as 
appropriate  in  the  context  of 
construction  equipment  as  it  is  in  the 
context  of  farm  equipment. 
"Commercial"  in  the  construction 
equipment  definition  is  meant  to 
distinguish  equipment  that  homeowners 
typically  use  to  perform  repairs  on  their 
own  property  from  equipment  typically 
used  by  contractors.  Construction  of 
public  works  projects  is  "commercial" 
under  this  definition. 

MECA  suggested  that  the  definition  be 
changed  to  ".  .  .  used  in  construction 
and  located  on  .  .  ."  to  specify  the 
activity  involved.  This  is  a  reasonable 
suggestion.  EPA  believes  that  including 
these  recommended  words  in  the 
definition  will  make  it  clear  that  the 
function  of  machinery  is  as  important  as 
its  location  on  a  site  on  which 
construction  occurs. 

EMA,  EMI.  CIMA.  AMC  and  others 
pointed  out  that  mining  operations 
(surface  mining)  share  with  construction 
sites  the  use  of  many  of  the  same 
machines.  While  this  may  be  true. 
Congress  expressed  no  intent  to  preempt 
from  state  regulation  equipment  used  in 
mining  operations.  According  to 
Webster's  Third  New  International 


Dictionary  (1971  unabridged) 
construction  is  "the  act  of  putting  parts 
together  to  form  a  complete  integrated 
object."  Although  EPA's  definition 
includes  operations  such  as  demolition 
and  painting  which  take  place  outside 
the  actual  structural  fabrication,  the 
definition  still  would  not  include 
mining,  which  Webster's  defines  as 
"getting  ore,  metals,  coal  or  precious 
stones  out  of  tlie  earth."  These  are  not 
construction  activities.  Additionally, 
underground  mining  usually  employs 
uniquely  designed  equipment  unlike 
equipment  found  on  a  construction  site. 
Surface  mining,  while  sharing  some 
equipment,  is  a  separate  activity  not 
associated  with  construction.  The 
regulation  of  equipment,  however,  that 
is  used  in  surface  mining  and  is  also 
primarily  used  in  construction 
activities,  as  defined  in  this  rule,  would 
be  preempted. 

As  discussed  in  the  NPRM.  a  number 
of  diverse  activities  take  place  on  a 
construction  site.  EarthmOving  is  one 
such  activity,  and  thus,  landscape 
contracting  could  use  construction 
equipment  as  AAN  notes.  AAN  made  no 
mention  of  the  specific  earthmoving 
equipment  in  question;  thus,  the 
primary  use  test  (See  Scope  of 
Preemption  section)  must  be  applied  io 
such  machinery.  Groundskeeping  is  not 
a  construction  activity.  AAN  did  state 
its  support  of  EPA's  definition  of 
construction  equipment. 

Ingersoll-Rand  thought  that  the  words 
"commercial"  and  "primary  use" 
should  be  deleted  and  that  the 
definitions  of  farm  and  construction 
equipment  should  be  broadened  to 
include  any  machine  that  includes  an 
engine  belonging  to  an  engine  family 
which  is  used  in  construction 
equipment.  The  issue  of  commercial  is 
considered  above.  Ingersoll-Rand's  use 
of  the  engine  family  concept  is 
addressed,  as  is  the  primary  use  issue, 
in  the  Application  of  Definitions. 
Primary  Use  Test  section. 

SDAPCB  and  CARB  thought  that  the 
definition  should  exclude  ancillary 
equipment  such  as  electrical  generators 
and  air  compressors.  CARB  argued  that 
these  machines  are  not  specifically 
construction  machines  in  that  they 
perform  the  same  functions  in  other 
types  of  applications.  While  this  is  true, 
such  equipment  may  be  employed  in 
construction  activity;  the  question  then 
becomes  one  of  primary  use,  which  is 
discussed  in  the  AppUcation  of 
Definitions.  Primary  Use  Test  section. 

For  the  reasons  discussed  above, 
construction  equipment  is' defined  in 
the  final  rule  as  any  internal  combustion 
engine-powered  machine  primarily  used 
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in  construction  and  located  on 
commercial  construction  sites. 

F.  Definition  of  Locomotive 

The  NPRM  defined  locomotive  as  a 
self-propelled  piece  of  on-track 
equipment  (other  than  equipment 
designed  for  operation  both  on 
highways  and  rails,  specialized 
maintenance  equipment,  and  other 
similar  equipment)  designed  for  moving 
other  equipment  or  carrying  freight  or 
passenger  traffic  or  both. 

EMA  noted  a  difference  between  the 
NPRM  definition  and  the  definition 
given  in  the  Locomotive  Inspection  Act 
(LIA)  upon  which  the  EPA  definition 
was  based,  but  did  not  recommend  EPA 
use  the  LIA  definition  in  the  definition 
EMA  provided.  The  only  difference 
between  the  EPA  definition  and  the  LIA 
definition  is  that  the  UA  definition  of 
locomotive  includes  a  piece  of 
equipment  without  propelling  motors 
but  with  one  or  more  control  stands. 
This  item  was  not  included  by  EPA 
since  if  it  has  no  propelling  motors  it 
will  not  be  of  concern  for  purposes  of 
engine  emissions  regulations.  It  is  noted 
that  neither  the  Association  of  American 
Railroads  (AAR)  nor  any  railroad 
companies  that  commented  on  the 
NPRM,  such  as  Union  Pacific  and 
Southern  Pacific,  had  any  specific 
comments  on  the  definition  of 
locomotive. 

EMA  provided  definitions  for 
"locomotive"  and  "locomotive 
engine."  ^3  Under  this  definition,  the 
regulation  of  any  engine  mounted  on  a 
locomotive  (such  as  an  engine  driving  a 
crane  or  winch)  would  be  preempted. 
The  dictionary  definition  of 
"locomotive"  is  a  "self-propelled 
vehicle,  usually  diesel  or  electric,  that 
travels  on  rails  and  moves  railroad 
cars."  24 

EMA's  definition  of  locomotive 
engine  goes  beyond  the  specific  purpose 
of  locomotion  to  include  any  other 
engine  that  might  be  placed  on  a 
locomotive.  EPA  believes  that  the  term 
"locomotive  engine"  is  limited  to  the 
engine  used  to  propelthe  locomotive 
and  other  railroad  cars.  However,  EPA 
does  believe  that  the  term  "engines  used 
in  locomotives,"  as  found  in  section 
209(e)(1)(B),  can  be  defined  to  include 
other  engines  which  are  mounted  on  a 
locomotive  regardless  of  whether  they 


''EMA  recommended  the  following  definitions: 
"Locomotive"  means  a  self-propelled  piece  of  on- 
track  railroad  equipment  (other  than  equipment 
designed  for  operation  tx>th  on-bighway  and  on- 
track)  and  "Locomotive  engine"  means  an  engine 
Included  in  a  locomotive.  See  Statement  of  Engine 
Manufacturers  Association.  Docket  entry  IV-G-19. 

»<  Websters  n.  New  Riverside  University 
Dknionaiy,  1988. 


Federal  Register  /  Vol.  59.  No.  138  /  Wednesday.  July  20.  1994  /  Rules  and  Regulations       36977 


in  construction  and  located  on 
commercial  construction  sites. 

F.  Definition  of  Locomotive 

The  NPRM  defined  locomotive  as  a 
self-propelled  piece  of  on-track 
equipment  (other  than  equipment 
designed  for  operation  both  on 
highways  and  rails,  specialized 
maintenance  equipment,  and  other 
similar  equipment)  designed  for  moving 
other  equipment  or  carrying  freight  or 
passenger  traffic  or  both. 

EMA  noted  a  difference  between  the 
NPRM  definition  and  the  definition 
given  in  the  Locomotive  Inspection  Act 
(UA)  upon  which  the  EPA  definition 
was  based,  but  did  not  recommend  EPA 
use  the  LIA  definition  in  the  definition 
EMA  provided.  The  only  difference 
between  the  EPA  definition  and  the  LIA 
definition  is  that  the  LIA  definition  of 
locomotive  includes  a  piece  of 
equipment  without  propelling  motors 
but  with  one  or  more  control  stands. 
This  item  was  not  included  by  EPA 
since  if  it  has  no  propelling  motors  it 
will  not  be  of  concern  for  purposes  of 
engine  emissions  regulations.  It  is  noted 
that  neither  the  Association  of  American 
Railroads  (AAR)  nor  any  railroad 
companies  that  commented  on  the 
NPRM,  such  as  Union  Pacific  and 
Southern  Pacific,  had  any  specific 
comments  on  the  definition  of 
locomotive. 

EMA  provided  definitions  for 
"locomotive"  and  "locomotive 
engine."  "  Under  this  definition,  the 
regulation  of  any  engine  mounted  on  a 
locomotive  (such  as  an  engine  driving  a 
crane  or  winch)  would  be  preempted. 
The  dictionary  definition  of 
"locomotive"  is  a  "self-propelled 
vehicle,  usually  diesel  or  electric,  that 
travels  on  rails  and  moves  railroad 
cars."  24 

EMA's  definition  of  locomotive 
engine  goes  beyond  the  specific  purpose 
of  locomotion  to  include  any  other 
engine  that  might  be  placed  on  a 
locomotive.  EPA  believes  that  the  term 
"locomotive  engine"  is  limited  to  the 
engine  used  to  prop)elthe  locomotive 
and  other  railroad  cars.  However,  EPA 
does  believe  that  the  term  "engines  used 
in  locomotives,"  as  found  in  section 
209(e)(1)(B),  can  be  defined  to  include 
other  engines  which  are  mounted  on  a 
locomotive  regardless  of  whether  they 


2'EMA  recommended  the  following  definitions: 
"Locomotive"  means  a  self-propelled  piece  of  on- 
track  railroad  equifiment  (other  than  equipment 
designed  for  operation  both  on-highway  and  on- 
track)  and  "Locomotive  engine"  means  an  engine 
included  in  a  locomotive.  See  Statement  of  Engine 
Manufacturers  Association.  Docket  entry  IV-C-19. 

»<Websters  n.  New  Riverside  University 
Dictionary.  1988. 


are  used  for  purposes  of  self-propulsion. 
EPA  notes  that  under  this  definitional 
framework  the  "locomotive"  is  only  that 
piece  of  on-track  equipment  which  is 
self-propelling  and  is  designed  for 
moving  other  cars  containing 
equipment,  freight,  or  passengers. 
"Engines  used  in  locomotives"  thus 
includes  an  engine  placed  in  the 
locomotive  to  propel  the  train  and  also 
includes  other  engines  mounted  on  the 
locomotive  for  auxiliary  power 
generation  for  the  train,  but  does  not 
include  engines  mounted  on  the  train 
elsewhere  than  the  locomotive.  An 
engine  providing  power  for  a  crane  or 
winch,  for  example,  would  only  be 
considered  preempted  from  state 
regulation  (if  it  otherwise  met  the 
requirements  for  "new")  as  "an  engine 
used  in  [a]  locomotive"  if  such  engine 
were  mounted  on  the  locomotive.  EPA 
believes  these  definitions  reflect  the 
intent  of  Congress  to  reduce  the  burden 
on  interstate  commerce  for  the  railroad 
industry,  and  address  EMA's  concerns 
regarding  auxiliary  engines.^* 

Regulation  of  auxiliary  engines  whose 
primary  function  are  not  for  propulsion 
is  addressed  by  EPA  in  its  final 
regulation  for  nonroad  engines  37 
kilowatt  (50  hp)  and  above  under 
section  213  of  the  Act.^e 

EPA  has  stricken  the  word  "carrying" 
from  the  definition  of  locomotive.  This 
was  done  to  avoid  implying  that  any 
persons  or  property  that  were  moved  by 
the  engine  had  to  be  located  directly  on 
the  locomotive.  The  word  "moving"  in 
the  definition  is  all  that  is  needed  to 
give  the  correct  meaning. 

For  the  final  rule.  EPA  has  decided 
that  a  "locomotive"  means  a  self- 
propelled  piece  of  on-track  equipment 
(other  than  equipment  designed  for 
operation  both  on  highways  and  rails, 
specialized  maintenance  equipment, 
and  other  similar  equipment)  designed 
for  moving  other  equipment,  freight  or 
passenger  traffic.  EPA  has  also  decided 
that  the  term  "engines  used  in 
locomotives"  means  either  an  engine 
placed  in  the  locomotive  to  move  other 
equipment,  freight,  or  passenger  traffic, 
or  an  engine  mounted  on  the  locomotive 
to  provide  auxiliary  power. 

G.  Application  of  Definitions;  Primary 
Use  Test 

1.  Introduction 

EPA  is  defining  farm  equipment  as 
any  internal  combustion  engine- 
powered  machine  primarily  used  in  the 
commercial  production  and/or 
harvesting  of  food,  fiber,  wood,  or 


2'  See  Letter  from  Glenn  Keller.  EMA  to  foanne 
Ck>ldhand.  EPA.  Docket  entry  IV-I-54. 
'•59  FR  31308.  June  17,  1994. 


commercial  organic  products  or  for  the 
processing  of  such  products  for  further 
use  on  the  farm.  EPA  is  defining 
construction  equipment  as  any  internal 
combustion  engine-powered  machine 
primarily  used  in  construction  and 
located  on  commercial  construction    ■ 
sites.  Many  types  of  equipment  are  used 
almost  exclusively  for  farming  and 
construction  (e.g..  tractors  and 
bulldozers).  In  Uie  case  of  such 
equipment,  the  applicability  of  EPA  s 
definition  is  clear:  they  are  farm  or 
construction  equipment  and  thus 
preempted  fitjm  state  regulation.  Other 
types  of  equipment,  however,  are  used 
not  only  for  farming  or  construction,  but 
for  other  purposes  as  well  (e.g.,  pumps 
used  for  irrigation  and  swimming 
pools).  The  issue  thus  arises  whether  or 
not  such  multi-purpose  equipment 
should  be  considered  farm  or 
construction  equipment  and  thus 
preempted  ftx)m  state  regulation. 

2.  EPA's  Proposal 

In  the  NPRM,  EPA  proposed  a 
"primary  use"  test  to  assess  whether 
state  regulation  of  multiple  use 
equipment  would  be  preempted.  EPA 
proposed  that  in  order  for  state 
regulation  to  be  preempted,  equipment 
must  be  "primarily  used" — ^used  51 
percent — as  farm  or  construction 
equipment.  Under  this  test,  for  example, 
a  compressor  used  51  percent  in  farming 
or  construction  applications  would  be 
preempted  from  state  regulation.  EPA 
proposed  51  percent  as  a  reasonable  use 
cut-off  point  because  it  corresponds  to 
a  bare  "majority".  EPA  believed  that  the 
preempted  category  would  be 
unreasonably  expanded  if  state 
regulation  could  be  preempted  simply 
because  a  small  fraction  of  such 
equipment  was  used  in  farm  or 
construction  applications. 

3.  Comments  on  and  Alternatives  to 
EPA's  Proposal 

During  the  comment  period  following 
the  hearing  EPA  received  comments 
from  industry  and  CARB  opposing  the 
primary  use  test.  EMI,  EMA.  PPEMA. 
Industrial  Truck  Association  (ITA), 
Construction  Industry  Air  Quality 
Coalition  (ClAQC),  and  IngersoU-Rand 
Company  stated  that  the  primary  use 
test  is  unauthorized  and  should  not  be 
employed.  They  stated  that  the  plain 
meaning  of  the  preemption  provision 
does  not  permit  EPA  to  apply  a 
percentage  test  to  determine  if 
equipment  is  farm  or  construction 
equipment.  Congress,  they  contended, 
meant  to  preempt  state  regulation  of  all 
nonroad  engines  used  in  farm  or 
construction  equipment,  even  if  only  a 
small  fraction  of  the  equipment  is 
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represented  in  these  preempted 
categories.  QMA  coi  nmented  that  the 
proposed  test  would  be  unworkable 
because  the  data  on  i  vhich  to  base  a 
primary  use  finding  i  ire  unavailable,  and 
Deere  and  Company  ind  others 
similarly  stated  that  iccurate  data 
cannot  be  obtained,  in  part  because  of 
the  rental  market. 

On  the  other  side  c  f  the  issue.  CARB 
argued  that  the  51  pe  rcent  primary  use 
test  is  contrary  to  Coi  igressional  intent. 
CARB  noted  that  it  is  unlikely  that 
Congress  intended  to  so  limit 
California's  authority  to  control 
emissions  from  nonntad  sources  given 
the  broad  waiver  of  federal  preemption 
it  provides  California  in  the  area  of 
motor  vehicle  emission  control. 

CARB  initially  supported  a  position 
that  equipment  should  be  defined  as 
farm  or  construction  equipment  only  if 
more  than  75  percent  of  the  equipment 
is  used  in  farming  or  construction. 
CARB  noted,  in  its  comments 
supporting  a  75  percant  cutoff,  that  this 
would  ensure  that  state  regulation 
would  be  preempted  only  for  equipment 
primarily  used  on  farm  or  construction 
sites.  Commenters  supmitted  alternative 
proposals. 

EMA  and  the  Outdi  )or  Power 
Equipment  Institute  (DPEI)  proposed 
that  EPA  should  define  the  scope  of 
preemption  in  terms  ( >f  the  primary  use 
of  the  engine  family, ;  lot  the  equipment. 
EMA  proposed  that  tl  e  Agency  consider 
preempting  for  state  r  jgulation  any 
engine  line  "used  in"  farm  or 
construction  equipme  nt  regardless  of 
the  extent  which  the  ( mgine  line  is  used 
in  other  types  of  equi  )ment.  CARB  and 
MECA  both  comment  jd  that  only 
regulation  of  the  individual  engines 
actually  used  in  farm  or  construction 
equipment  should  be  sreempted.  CARB 
also  proposed  that  pn  emption  apply 
only  to  regulation  of  e  ngines  exclusively 
designed  for  and  used  in  the  farm  and 
construction  industri*  s.  Failing  that, 
both  CARB  and  MEO .  believed  that  the 
51  percent  test  for  det  jrmining  how 
equipment  was  prima  ily  used  was  too 
low.  CARB  recommer  dad  that  state 
regulation  of  multiple  use  equipment  be 
preempted  only  if  mo  e  than  75  percent 
of  the  equipment  is  us  ed  in  fanning  or 
construction.  CARB  n  )ted  that  this 
would  ensure  that  anj  preempted 
equipment  was  prima  ily  used  on  farms 
or  at  construction  sitei ;. 

PPEMA  proposed  that  EPA  use  a 
different  test  to  determine  whether 
multi-use  equipment !  hould  be 
considered  farm  or  construction 
equipment  for  purposi  ss  of  determining 
the  scope  of  federal  preemption.  This 
test  would  be  that  federal  preemption 


applies  whenever  equ 


pment  is  used  in 


more  than  de  minimis  amounts  for 
farming  or  construction,  and  such 
equipment  is  necessary  to  perform 
farming  and  construction  activities. 
PPEMA  did  not  state  any  criteria  to  be 
used  in  determining  such  a  "de 
minimis"  amount  or  determining  what 
"necessary"  is.  PPEMA  supported  this 
proposal  with  several  arguments. 

First,  PPEMA  argued  Uiat  a  de 
minimis  test  follows  the  plain  language 
of  the  statute.  PPEMA  argued  that  the 
"plain  language"  of  the  statute  does  not 
include  modifiers  such  as  "primarily" 
or  "predominantly"  and  thus  does  not 
in  any  way  imply  that  Congress 
intended  for  EPA  to  apply  a  percentage 
test  to  determine  if  equipment  was  used 
for  farming  or  construction.  PPEMA 
contended  that  Congress  intended  to 
preempt  state  regulation  of  all  nonroad 
engines  used  in  farm  and  construction 
equipment. 

Second,  PPEMA  argued  that  Congress 
explicitly  limited  the  scope  of 
preemption  by  specifying  that 
preemption  would  apply  to  regulation 
of  engines  used  in  farm  and 
construction  equipment  smaller  than 
175  horsepower.  Thus,  according  to 
PPEMA,  there  is  no  need  for  EPA  to 
clarify  the  scope  of  preemption  further. 

PPEMA "s  final  argxunent  is  that  a  de 
minimis  test  would  not  unduly  expand 
the  scope  of  federal  preemption. 
Equipment  would  be  preempted  only  if 
it  were  found  in  more  than  de  minimis 
amounts  and  were  necessary  to  the 
performance  of  farm  and  construction 
operations. 

4.  Response  to  Comments 

a.  Primary  Use  Test 

EPA  has  decided  to  apply  the  primary 
use  test  to  determine  which  multiple- 
use  equipment  will  be  considered  farm 
or  construction  equipment  and  thus 
preempted  from  state  regulation.  As 
explained  in  the  NPRM,  the  "primary 
use"  test  is  the  most  appropriate  method 
for  classifying  (as  farm  or  construction, 
or  other)  multiple  use  equipment. 
Industr>'  commenters  who  believe  EPA 
must  consider  multiple-use  equipment 
to  be  farm  or  construction  equipment 
beg  the  question  of  what  is  farm  and 
construction  equipment.  Some  industry 
commenters  stated  that  EPA  could  not 
use  the  primary  use  test  because  the 
language  of  section  209(e)(1)  refers  to 
new  engines  which  are  used  in 
construction  or  farm  equipment  or 
vehicles,  not  to  engines  which  are 
"primarily"  used  in  construction  of 
farm  equipment  or  vehicles.  These 
comments  miss  the  point  of  the  primary 
use  test.  The  test  is  not  used  to  define 
"used  in",  but  is  used  to  define 
"construction  equipment"  and  "farm 


equipment".  In  order  to  identify  an 
engine  used  in  farm  or  construction 
equipment,  EPA  must  first  determine 
whether  a  piece  of  equipment  is  farm  or 
construction  equipment.  Equipment 
used  only  incidentally  (perhaps  10 
percent)  in  farm  or  construction 
applications  is  not  fairly  considered  to 
be  farm  or  construction  equipment.  A 
type  of  equipment  such  as  a  pump,  for 
example,  is  not  farm  equipment  merely 
because  it  is  used  on  a  handful  of  farms 
and  otherwise  used  exclusively  in 
residential  settings.  Therefore,  the 
engine  used  in  this  type  of  equipment 
is  not  an  engine  used  in  farm  or 
construction  equipment  and,  therefore, 
regulation  of  that  engine  type  is  not 
preempted. 

EPA  believes  that  the  terms  "farm 
equipment"  and  "construction 
equipment"  are  best  identified  by 
referring  to  the  general  use  of  the 
equipment.  EPA  does  not  befieve  that 
the  de  minimis  approach  suggested  by 
PPEMA  is  an  appropriate  approach  to 
defining  these  terms.  EPA  does  not 
believe  that  a  piece  of  equipment 
primarily  used  in  non-construction  or 
non-farming  activities  should  be  defined 
as  construction  or  farm  equipment 
merely  because  it  is  or  could  be  used  for 
some  farm  or  construction  applications. 
Such  a  definition  would  inappropriately 
expand  the  preempted  categories. 

Similarly.  EPA  does  not  agree  with  ' 
CARB's  initial  proposal  that  equipment 
should  be  defined  as  farm  and 
construction  equipment  only  if  more 
than  75  percent  of  the  equipment  is 
used  in  farm  or  construction.  EPA 
believes  that  the  51  percent  cutoff  is  a 
better  measure  of  whether  or  not  a  piece 
of  equipment  is  farm  or  construction 
equipment,  especially  given  Congress's 
apparent  intent  to  protect  new  farm  and 
construction  equipment  ft-om  state 
regulation.  If  equipment  is  used  more 
than  half  the  time  in  farm  or 
construction  applications,  then  it 
should  be  considered  farm  or 
construction  equipment  even  if  it  has 
some  applications  outside  of  the  farm  or 
construction  area.  A  75  percent 
threshold  would  be  inappropriate 
because  equipment  that  may  be  used 
regularly  and  predominantly  in  farm 
and  construction  applications  could  still 
be  used  enough  in  other  applications  to 
prevent  a  75  percent  threshold  to  be 
met.  EPA  believes  its  final  decision  on 
this  issue  will  not  unduly  limit 
Cahfomia's  authority  to  control 
emissions  from  nonroad  sources. 

Thus,  EPA  has  decided  to  retain  the 
51  percent  criterion  for  the  primary  use 
determination.  It  believes  this  criterion 
is  in  keeping  with  Congress's  implicit 
goal  of  striking  a  balance  between  the 
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competing  interests  of  national 
uniformity  of  regulatory  requirements 
and  state  control  over  sources  of  in-state 
pollution.  This  test  still  permits 
California  to  regulate  new  engines  that 
are  installed  in  machines  used  in  farms 
or  at  construction  sites  if  most  of  such 
engines  are  in  equipment  not  used  in 
those  situations. 

Since  the  fi:w5uency  with  which 
multiple  use  equipment  is  used  on 
farms  or  at  construction  sites  ranges 
from  "almost  never"  to  "every  day",  it 
is  clear  that  a  line  must  be  drawn 
somewhere  along  this  continuum.  Many 
comments  were  received  addressing  the 
selection  of  51  percent  as  the  primary 
use  cut-uff  point.  EPA  selected  it 
because  it  corresponds  to  a  bare 
"majority". 

As  noted  previously,  PPEMA  would 
like  to  see  this  limit  lowered  to  de 
minimis  amounts.  This  would  mean  that 
equipment  used  more  often  than  this 
small  amount  in  preempted  categories 
would  be  judged  farm  or  construction 
equipment  and  thus  its  regulation 
would  be  preempted.  Therefore,  under 
such  a  limit,  items  such  as  lawn  mowers 
and  hedge  trimmers  could  be  judged 
farm  or  construction  equipment.  EPA 
believes  that  this  result,  and  such  a  low 
threshold  by  which  a  lawn  mower  could 
be  considered  a  piece  of  farm  or 
construction  equipment,  is  not 
consistent  with  Congressional  intent  of 
preempting  state  regulation  of  new  farm 
and  construction  equipment. 

No  matter  what  number  is  chosen  as- 
the  cutoff  there  will  always  be  some 
categories  of  equipment  that  fall  just 
above  or  just  below  the  line.  No 
commenter  has  made  a  strong  case  for 
why  EPA  should  select  a  cut-off  point 
other  than  the  51  percent  cut-off.  EPA 
notes  CARB's  most  recent  submittal, 
dated  July  20, 1993,"  (see  discussion 
below)  which  recognizes  the  use  of  a 
primary  use  test  by  EPA. 

EPA  Delieves  the  primary  use  test  is 
in  keeping  with  Congress'  implicit  goal 
of  striking  a  balance  between  the 
competing  interests  of  national 
uniformity  of  regulatory  requirements 
and  state  control  over  sources  of  in-state 
pollution.  Under  this  test,  equipment 
used  for  a  majority  of  the  time  in 
farming  and  construction  is  preempted 
from  California  regulation.  Conversely, 
equipment  used  primarily  by  consumers 
and  in  consumer  settings  would  more 
than  likely  be  subject  to  California 


"See  Letter  from  Tom  Cackette.  CARB  to  Richard 
Wilson.  EPA.  Docket  entry  IV-I-52.  This  letter 
discusses  an  agreement  between  CARB  and  certain 
industry  representatives  regarding  whether  certain 
equipment  types  should  or  should  not  be 
considered  farm  or  construction  equipment,  subject 
to  EPA's  review. 
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competing  interests  of  national 
uniformity  of  regulatory  requirements 
and  state  control  over  sources  of  in-state 
pollution.  This  test  still  permits 
California  to  regulate  new  engines  that 
are  installed  in  machines  used  in  farms 
or  at  construction  sites  if  most  of  such 
engines  are  in  equipment  not  used  in 
those  situations. 

Since  the  frequency  with  which 
multiple  use  equipment  is  used  on 
farms  or  at  construction  sites  ranges 
from  "almost  never"  to  "every  day",  it 
is  clear  that  a  line  must  be  drawn 
somewhere  along  this  continuum.  Many 
comments  were  received  addressing  the 
selection  of  51  percent  as  the  primary 
use  cut-uff  point.  EPA  selected  it 
because  it  corresponds  to  a  bare 
"majority". 

As  noted  previously,  PPEMA  would 
like  to  see  this  limit  lowered  to  de 
minimis  amounts.  This  would  mean  that 
equipment  used  more  often  than  this 
small  amount  in  preempted  categories 
would  be  judged  farm  or  construction 
equipment  and  thus  its  regulation 
would  be  preempted.  Therefore,  under 
such  a  limit,  items  such  as  lawn  mowers 
and  hedge  trimmers  could  be  judged 
farm  or  construction  equipment.  EPA 
believes  that  this  result,  and  such  a  low 
threshold  by  which  a  lawn  mower  could 
be  considered  a  piece  of  farm  or 
construction  equipment,  is  not 
consistent  with  Congressional  intent  of 
preempting  state  regulation  of  new  farm 
and  construction  equipment. 

No  matter  what  number  is  chosen  as 
the  cutoff  there  will  always  be  some 
categories  of  equipment  that  fall  just 
above  or  just  below  the  line.  No 
commenter  has  made  a  strong  case  for 
why  EPA  should  select  a  cut-off  point 
other  than  the  51  percent  cut-off.  EPA 
notes  CARB's  most  recent  submittal, 
dated  July  20. 1993,"  (see  discussion 
below)  which  recognizes  the  use  of  a 
primary  use  test  by  EPA. 

EPA  believes  the  primary  use  test  is 
in  keeping  with  Congress'  implicit  goal 
of  striking  a  balance  between  the 
competing  interests  of  national 
uniformity  of  regulatory  requirements 
and  state  control  over  sources  of  in-state 
pollution.  Under  this  test,  equipment 
used  for  a  majority  of  the  time  in 
farming  and  construction  is  preempted 
from  California  regulation.  Conversely, 
equipment  used  primarily  by  consumers 
and  in  consumer  settings  would  more 
than  likely  be  subject  to  California 


regulation  since  their  use  in  farming  or 
construction  would  most  likely  not  meet 
the  primary  use  test.  This  test,  therefore, 
preempts  California  from  regulating  new 
engines  that  are  installed  in  any 
equipment  which  is  primarily  used  in 
the  commercial  production  and/or 
har\'esting  of  food,  fiber,  wood,  or 
commercial  organic  products  or  for  the 
processing  of  such  products  for  further 
use  on  the  farm.  This  test  also  preempts 
California  from  regulating  new  engines 
that  are  installed  in  equipment  which  is 
primarily  used  in  construction  and 
located  on  commercial  construction 
sites. 

EPA's  application  of  the  primary,  use 
test  in  this  rule  is  similar  to  the 
proposed  apphcation  of  the  51  percent 
primary  use  test  found  in  the  notice  of  - 

Eroposed  rulemaking.  That  is,  EPA 
elieves  that  it  is  appropriate  for  CARB 
to  make  a  preliminary  determination  of 
primary  use  for  multiple-use  equipment 
that  is  in  question  in  a  CARB  regulation 
such  as  the  Utility  Engine  Rule.  (EPA's 
discussion  of  CARB's  role  in  such 
determinations  is  found  below  in 
Section  K).  CARB  will  be  required  to 
come  forward  with  evidence,  data, 
agreements  with  industry,  ahd  analysis 
to  support  a  finding  that  a  category  or 
subcategory  of  equipment  is  primarily 
not  used  in  farm  or  construction 
applications  and  is  thus  subject  to  state 
regulation. 

CARB  and  the  major  industry 
commenters  had  a  series  of  meetings 
during  which  they  discussed  whether 
various  types  of  equipment  should  fall 
into  a  preempted  category  or  a  non- 
preempted  category  should  EPA  adopt 
its  proposed  primary  use  test  based  on 
51  percent  usage.  As  a  result,  on  July  20, 
1993,  EPA  received  a  letter  from  CARB 
explaining  the  process  by  which  it  and 
major  industry  commenters  ^*  reached 
agreement  on  lists  of  equipment  which 
would  or  would  not  be  considered  as 
farm  or  construction  equipment  based 
on  the  primary  use  test  as  set  out  in  the 
Notice  of  Proposed  Rulemaking  for  this 
section  209(e)  rule.^''  CARB  noted  that 
EMI  had  not  reached  agreement  with  the 
primary  use  test  but  apparently  was  in 
agreement  with  the  categorized  lists  of 
equipment  and  this  seems  to  be 
supported  by  EMI's  letter  to  CARB 
during  this  time  period. "*'• 


27  See  Letter  from  Tom  Cackette.  CARB  to  Richard 
Wilson.  EPA.  Docket  entry  IV-I-52.  This  letter 
discusses  an  agreement  between  CARB  and  certain 
industry  representatives  regarding  whether  certain 
equipment  types  should  or  should  not  be 
considered  fiarm  or  construction  equipment,  subject 
to  EPA's  review. 


^The  major  industry  groups  that  met  with  CARB 
included  the  Engine  Manufacturers  Association,  the 
Portable  Power  Equipment  Manufacturers 
Association,  the  Industrial  Truck  Association,  the 
Outdoor  Power  Equipment  Institute,  the 
Construction  Industry  Manufacturers  A.ssociation, 
and  the  Equipment  Manufacturers  Institute  (EMI). 

"See  Letter  from  Tom  Cackette.  CARB  to  Richard 
Wilson.  EPA.  Ekxket  entry  IV-I-52. 

""See  Letter  bom  Gary  Baise.  Coun.sel  to  EMI  to 
Mike  Kenny.  CARB.  Docket  entry  IV-I-.-ia. 


EPA  recognizes  the  significance  of 
these  lists  for  several  reasons.  The  lists 
are  intended  to  be  exhaustive  of  all 
equipment  currently  in  existence, 
according  to  CARB,  and  eliminates 
uncertainty  regarding  the  categorization, 
as  farm  or  construction  or  other,  of  any 
equipment  currently  in  production.  For 
any  currently  existing  equipment  under 
25  horsepower  that  is  not  considered  on 
the  list.  EPA  believes  manufacturers 
will  have  the  ability  to  petition  CARB 
for  the  appropriate  categorization. 
Further,  the  lists  of  equipment  are 
generic  such  that  any  modifications  to 
existing  equipment  types  would  fall  into 
existing  categories,  with  appropriate 
review  by  CARB,  and  thereby  reduce 
any  burden  on  manufactiu^rs  to 
produce  large  amounts  of  new 
information  to  support  their  position 
that  such  modified  equipment  is  farm  or 
construction^ 

For  newly  developed  equipment, 
which  is  not  a  modification  of  existing 
equipment  or  included  on  the  lists, 
CARB  and  manufacturers  will  classify  it 
as  preempted  or  non-preempted  based 
upon,  among  other  things,  a  description 
of  the  equipment,  its  intended 
application,  and  projected  sales  market. 
EPA  believes  the  classification  process 
will  be  clear  and  predictable  and  will 
not  require  substantial  new  information, 
It  is  anticipated  that  CARB  and  the 
manufacturers  will  continue  to  work 
together  to  minimize  the  information 
gathering  burden  for  the  small  number 
of  newly  developed  types  of  equipment. 

The  existence  of  these  lists  is  noted 
here  merely  as  an  example  of  how 
CARB  and  industry  foresee  the  future 
categorization  of  nonroad  equipment. 
As  CARB  noted  in  its  July  20, 1993 
letter,  EPA  maintains  its  independent 
authority  under  section  209(e)  to  review 
each  separate  CARB  nonroad 
authorization  request  and  to  determine, 
by  examining  data  as  explained  in 
section  II(K)  of  this  preamble,  whether 
such  equipment  is  indeed  farm  or 
construction  equipment. 

b.  Subcategorization 

The  USDA  commented  that  some  of 
California's  suggested  categories  might 
be  too  inclusive  because  they  were  not     . 
subcategorized  as  to  professional  or 
non-professional  use,  particularly  chain 
saws. 

As  noted  in  the  NPRM,  unless  there 
is  a  very  clear  delineation  of  types  of 
equipment  within  a  category,  all  .similar 
pieces  of  equipment  could  remain 
together  in  one  group  rather  than  being 
split  into  multiple  sub-groups.  Not 
every  product  may  be  susceptible  to 
subcategorization  because  there  may  not 
be  clear  delineations  defining  types  of 
equipment.  However,  in  cases  when 
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subcategories  of  eqtiipment  can  be 
identified  they  should  be  separately 
grouped  and  not  subjected  to  state 
regulation.  It  would  be  inappropriate  for 
California  to  regulate  a  subcategory  of 
multiple-use  equipment  which  is 
primarily  used  as  fiirm  or  construction 
equipment.  In  prepmng  its  use 
determination  Calii  omia  should  look 
carefully  at  whethe  ■  there  are 
subcategories  of  equipment  that  are 
primarily  used  on  firms  or  construction 
sites.  California  she  uld  not  aggregate  a 
group  of  equipment  that  can  be 
subcategorized  that  is  primarily  used  as 
farm  or  construction  equipment  with 
subcategories  that  a  -e  not  used  as  farm 
or  construction  equ  pment  in  order  to 
extend  its  reach  inti  i  federally 
preempted  categori(  s.  When 
commenters  bring  ti »  EPA's  attention  a 
product  that  is  prin  arily  used  as  farm 
or  construction  equ  pment  tnit  is  also 
used  in  other  apph(  ations.  EPA  will 
carefully  review  Ca  ifomia's 
categorization  deter  nination  as.part  of 
its  authorization  pre  cess, 
c.  Data  for  use  de  ermination 
The  preamble  to  t  le  NPRM  provided 
that  in  determining  )rimary  use 
California  would  co;  isider  national  sales 
data  to  demonstrate  whether  CARB's 
various  equipment  c  ategories  were  or 
were  not  preempted  PPEMA,  ITA  and 
others  commented  t  lat  sales  data  do  not 
correlate  with  actua  use  and  that  hours- 
of-use  would  be  a  b€  tter  measure.  EMI. 
CIMA  and  others  we  re  concerned  with 
the  year-to-year  varii  bility  of  sales, 
while  OPEI  and  Gate  rpillar  stated  that 
accurate  sales  data  w  ere  not  available. 

CARB  suggested  tl  at,  if  a  primary  use 
test  were  used,  it  be  lermitted  to  apply 
the  best  data  availab  e  in  making  its 
determination  and  n  quested  that 
national  sales  data,  r  lentioned  in  the 
NPRM.  not  be  mandi  ted.  EPA  agrees 
that  California  shoul  i  employ  the  most 
relevant  information  and  data  at  hand  to 
make  its  determinati  )n  of  primary  use. 
The  classes  of  equipnent  in  the  Utility 
Engine  Rule  regulati(  n  and  in  any 
potential  future  Calif  smia  regulations 
that  may  employ  a  U!  age  test  are  so 
varied  and  unique  th  it  EPA  is  not  in  a 
position  to  specify  th  a  type  of  data  to  be 
used.  Therefore.  EPA  is  not  mandating 
CARB  to  use  any  sp©  :ific  type  of  data, 
e.g.  national  sales  dal  a;  however, 
California  should  sell  ict  the  appropriate 
data  base  keeping  in  i  nind  that  EPA  will 
review  any  use  deten  nination  as  part  of 
an  authorization  request  by  California 
under  the  preponderance  of  the 
evidence  standard  of  review.  (See 


K  below  regarding 


discussion  in  Section 
this  standard  of  prool  J 
d.  Equipment  versus  engine  line 


The  primary  use  test  described  in  the 
NPRM  is  based  upon  an  assessment  of 
whether  multiple  use  equipment  is 
primarily  used  as  farm  or  construction 
equipment.  Several  commenters 
suggested  that  the  preemption  should  be 
based  instead  on  a  primary  use  test  of 
an  engine  manufacturer's  engine  line. 
(An  engine  line  is  all  the  engines 
produced  by  a  manufacturer  with  many 
common  characteristics  such  as  number 
of  cylinders,  displacement,  calibration, 
etc.)  Two  rules  would  be  followed 
under  their  suggested  system:  (1)  state 
regulation  of  all  engines  used  in  farm 
and  construction  equipment  would  be 
preempted,  and  (2)  state  regulation  of  all 
engines  from  an  engine  line  which  is 
primarily  used  in  farm  and  construction 
equipment  (no  matter  what  else  they  are 
installed  in)  would  be  preempted. 

Primary  use  would  mean  51%  under 
the  engine  Hne  test  also.  Under  this 
suggested  system,  in  a  situation  in 
which  70  percent  of  an  engine  line  went 
to  farm  and  construction  equipment  and 
30  percent  went  to  other  equipment, 
regulation  of  the  entire  engine  line 
would  be  preempted.  Thus  state  control 
of  the  30  percent  fraction  of  the  engines 
would  be  preempted  even  though  they 
would  be  installed  in  equipment  that 
could  not  be  considered  farm  or 
construction  equipment  and  that 
Congress  intended  the  state  be  allowed 
to  regulate.  If  the  fractions  were 
reversed,  state  control  of  the  30  percent 
fraction  would  be  preempted  since  it 
was  used  in  farm  and  construction 
equipment  while  state  regulation  of  the 
70  percent  fraction  would  not  be 
preempted  and  would  be  subject  to  state 
requirements. 

Tlie  commenters  suggest  that  the 
engine-line  test  is  preferable  because 
engines  are  generally  designed  by 
engine-line,  not  by  equipment.  Under 
the  equipment-based  test,  engine 
manufacturers  would  have  to  divide 
their  engine  lines  based  on  the  use  of 
the  engines  in  equipment.  Thus,  the 
exact  same  engines  might  have  to  be 
divided  into  two  families. 

In  the  equipment  application  method, 
if  an  engine  manufacturer  has  an  engine 
line  where  70  percent  of  the  engines  go 
to  farm  and  construction  equipment 
(and  their  regulation  would  therefore  be 
preempted)  and  30  percent  go  to  other 
equipment  (and  state  regulation  would 
not  be  preempted),  the  manufacturer 
must  decide  whether  to  split  the  engine 
line  and  manufacture  the  30  percent 
portion  of  the  engines  to  meet 
CaUfomia's  standards  (and  label  them  as 
such)  or  discontinue  the  production  of 


those  engines  for  California.^'  If  the 
example  is  reversed  with  70  percent  of 
the  engines  going  into  other  equipment 
and  30  percent  going  into  farm  and 
construction,  the  manufacturer  could 
decide  to  produce  and  certify  its  entire 
line  to  meet  California's  standards  or  to 
split  its  engine  line  into  two  separate 
engine  types— one  certified  for  sale  in 
California  and  one  not.  Therefore,  under 
the  equipment-based  test,  equipment 
manufacturers  would  have  to  maintain 
an  awareness  of  their  California  and 
non-California  markets  and  specify  the 
number  of  engines  of  each  type  they 
will  need. 

However,  engine  manufacturers  may 
also  have  to  divide  their  engine  'ines 
under  their  proposed  engine-Uue 
approach.  If  30  percent  of  an  engine  line 
is  used  in  farm  and  construction 
equipment  and  the  remainder  is  used  in 
non-preempted  equipment,  then  under 
the  commenters'  plan,  the  engine  line 
would  be  split,  because  30  percent  of 
the  engine  line  would  be  preempted  but 
the  remainder  would  be  subject  to  state 
regulation.  Therefore,  the  problem  the 
commenters  sought  to  avoid  would  not 
be  avoided. 

On-the  other  hand,  there  are  several 
advantages  of  an  equipment-based 
determination.  The  only  requirement  of 
an  equipment-based  determination 
would  be  to  develop  tWo  lists — one  of 
farm  and  construction  equipment  and 
one  of  other  equipment  (non-farm  and 
non-construction  equipment).  With 
these  two  lists  the  equipment 
manufacturer  knows  the  type  of  engine 
it  needs  in  each  piece  of  equipment 
produced — either  a  preempted  (farm  or 
construction)  engine  or  an  engine  that 
complies  with  California  emission 
requirements  if  California  has  such 
requirements. 

Enforcement  under  the  equipment- 
based  method  would  be  relatively 
simple.  An  inspector  would  only  have 
to  determine  whether  a  piece  of 
equipment  was  farm  or  construction 
equipment,  or  an  other  type  of 
equipment.  If  it  is  farm  or  construction 
equipment,  nothing  more  need  be  done, 
as  the  piece  of  equipment  would  not  be 
subject  to  state  regulation.  If  it  is  not 
farm  or  construction  equipment,  the 
inspector  need  only  look  for  the 
required  CARB  label  if  there  are 
California  standards  for  that  type  of 
equipment.  Enforcement  would  require 
additional  steps  if  an  engine  line  based 
system  were  used:  for  example,  the 
inspector  would  have  to  determine 
whether  a  non-preempted  piece  of 


"This  discussion  presumes  that  California  will 
actually  promulgate  regulations  for  the  engine  line- 
in  question. 
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equipment  contained  an  engine  from  a 
manufacturer  who  claimed  its  entire 
engine  line  a$  preempt  from  state 
regulation. 

If  the  primary  use  determination  were 
based  on  an  engine  line,  EPA  would 
have  several  concerns.  As  with  the 
equipment  based  method,  two 
equipment  lists  would  still  be 
developed,  but  additionally  each  engine 
line  for  every  engine  manufacturer  must 
be  determined  to  be  preempted  or  not 
after  gathering  data  on  whether  the 
engines  were  now  installed  in  farm  or 
construction  equipment.  This  would 
add  another  layer  of  calculations  to  the 
process.  According  to  many  of  those 
who  commented  at  the  public  hearing, 
engine  destination  data  are  difficult  to 
obtain.  In  a  case  where  most  engines  in 
an  engine  line  are  used  in  non- 
preempted  equipment,  the  engine  line 
would  be  split,  causing  the  Same  burden 
as  manufacturers  stated  would  occur  in 
the  equipment-based  method  and  which 
they  wanted  to  avoid.  Additionally,  this 
method  would  give  a  competitive 
advantage  to  manufacturers  who  now 
make  engine  lines  which  are  primarily 
used  in  farm  and  construction 
equipment.  Such  manufacturers,  who 
have  engines  for  which  state  regulation 
is  preempted,  would  enjoy  an  advantage 
over  a  manufacturer  whose  engines  are 
not  preempted  and  therefore  must  meet 
California's  emission  standards.  Ford 
Motor  Company  recognized  this  issue 
and  expressed  its  concerns  and 
disagreement  with  EMA  on  this  issue. 

EPA  is  also  concerned  that  the 
commenters'  method  would  be  contrary 
to  section  209  in  that  it  is  overinclusive 
and  inconsistent  in  its  definition  of  farm 
and  construction  equipment.  Under  the 
commenters'  method,  if  70  percent  of 
the  engines  in  an  engine  line  were  used 
in  farm  and  construction  equipment  and 
30  percent  were  used  in  other 
equipment,  the  entire  engine  line  would 
be  preempted.  Thus,  the  regulation  of 
some  engines  would  be  preempted  even 
though  they  are  not  used  in  farm  or 
construction  equipment.  This  would 
create  a  preemption  greater  than  that 
contemplated  by  the  statute.  Moreover, 
the  method  is  inconsistent  in 
application:  if  70  percent  of  the  engines 
in  an  engine  line  were  used  in  non- 
preempted  equipment  but  the  remainder 
were  used  in  farm  or  construction 
equipment,  California  could  only 
regulate  70  percent  of  the  engines,  not 
100  percent.  Therefore,  the  method 
gives  engine  manufactiu^rs  the  benefit 
of  full  preemption  when  the  majority  of 
the  engines  are  preempted,  but  it  does 
not  allow  full  California  regulation  if  the 
majority  of  the  engines  are  not 
preempted.  This  inconsistency  appears 
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equipment  contained  an  engine  from  a 
manufacturer  who  claimed  its  entire 
engine  line  a$  preempt  from  state 
regulation. 

If  the  primary  use  determination  were 
based  on  an  engine  line.  EPA  would 
have  several  concerns.  As  with  the 
equipment  based  method,  two 
equipment  lists  would  still  be 
developed,  but  additionally  each  engine 
line  for  every  engine  manufacturer  must 
be  determined  to  be  preempted  or  not 
after  gathering  data  on  whether  the 
engines  were  now  installed  in  farm  or 
construction  equipment.  This  would 
add  another  layer  of  calculations  to  the 
process.  According  to  many  of  those 
who  commented  at  the  public  hearing, 
engine  destination  data  are  difficult  to 
obtain.  In  a  case  where  most  engines  in 
an  engine  line  are  used  in  non- 
preempted  equipment,  the  engine  line 
would  be  split,  causing  the  Same  burden 
as  manufacturers  stated  would  occur  in 
the  equipment-based  method  and  which 
they  wanted  to  avoid.  Additionally,  this 
method  would  give  a  competitive 
advantage  to  manufacturers  who  now 
make  engine  lines  which  are  primarily 
used  in  farm  and  construction 
equipment.  Such  manufacturers,  who 
have  engines  for  which  state  regulation 
is  preempted,  would  enjoy  an  advantage 
over  a  manufacturer  whose  engines  are 
not  preempted  and  therefore  must  meet 
California's  emission  standards.  Ford 
Motor  Company  recognized  this  issue 
and  expressed  its  concerns  and 
disagreement  with  EMA  on  this  issue. 

EPA  is  also  concerned  that  the 
commenters'  method  would  be  contrary 
to  section  209  in  that  it  is  overinclusive 
and  inconsistent  in  its  definition  of  farm 
and  construction  equipment.  Under  the 
commenters'  method,  if  70  percent  of 
the  engines  in  an  engine  line  were  used 
in  farm  and  construction  equipment  and 
30  percent  were  used  in  other 
equipment,  the  entire  engine  line  would 
be  preempted.  Thus,  the  regulation  of 
some  engines  would  be  preempted  even 
though  they  are  not  used  in  farm  or 
construction  equipment.  This  would 
create  a  preemption  greater  than  that 
contemplated  by  the  statute.  Moreover, 
the  method  is  inconsistent  in 
application:  if  70  percent  of  the  engines 
in  an  engine  line  were  used  in  non- 
preempted  equipment  but  the  remainder 
were  used  in  farm  or  construction 
equipment.  California  could  only 
regulate  70  percent  of  the  engines,  not 
100  percent.  Therefore,  the  method 
gives  engine  manufacturers  the  benefit 
of  full  preemption  when  the  majority  of 
the  engines  are  preempted,  but  it  does 
not  allow  full  California  regulation  if  the 
majority  of  the  engines  are  not 
preempted.  This  inconsistency  appears 


arbitrary  and  could  result  in  higher 
emissions  (as  noted  by  Ford  Motor 
Company)  because  California  would  be 
precluded  from  regulating  engines  that 
it  would  otherwise  be  able  to  regulate 
under  a  more  evenhanded  approach. 

Furthermore,  this  approacn  does  not 
solve  the  question  that  is  at  the  heart  of 
the  "primary  use"  issue:  i.e..  when 
should  a  multiple  use  piece  of 
equipment  be  defined  as  farm  and/or 
construction  equipment?  In  order  to 
determine  whether  an  engine  line  is 
being  used  30  percent  in  farm  and 
construction  equipment  or  70  percent  in 
farm  or  construction  equipment,  one 
still  must  know  what  is  meant  by  farm 
and  construrtion  equipment.  This 
approach,  taken  by  itself,  does  not 
provide  an  answer.  Finally, 
manufacturers  did  not  explain  how  a 
newly  developed  engine  line  would  be 
judged  (preempted  or  non-preempted) 
since  there  would  be  no  existing  data 
upon  which  to  base  a  determination. 

EMA  stated  that  the  equipment-based 
method  would  result  in  higher 
certification  costs  than  the  engine-line 
method.  EPA  believes  that  under  both 
methods,  engine  manufacturers  could 
face  additional  costs  for  any  engine  they 
wished  to  certify  for  sale  in  California. 
These  costs  would  include  research  and 
development  expenses  to  develop  a 
cleaner  engine,  and  administrative  and 
testing  expenses  associated  with  the 
state  certification  process.  Those  engine" 
manufacturers  who  chose  to  compete  in 
the  California  market  would  face  higher 
certification  costs  than  those  who  did 
not.  but  there  should  be  little  difference 
in  certification  costs  between  the  two 
methods. 

In  the  final  rule,  rather  than  use  the 
engine-line  method.  EPA  is  requiring  a 
primary  use  test  that  preempts 
California  from  regulating  new  engines 
that  are  installed  in  equipment  that  is 
primarily  used  in  farming  or 
construction  settings. 

H.  Labeling  Requirement 

The  NPRM  would  require  engine 
manufacturers  to  label  new  engines 
which  are  used  in  construction 
equipment  or  vehicles  or  used  in  farm 
equipment  or  vehicles  and  which  are 
smaller  than  175  horsepower.  The  label 
would  state  to  which  standard  or 
standards  (California,  Federal,  or  both) 
the  engine  is  certified. 

Most  commenters  opposed  the 
labeling  requirement.  CARB  stated  that 
it  intended  to  require  labels  on  engines 
that  comply  with  California  emission 
regulations.  CARB.  EMI.  and  EMA 
agreed  that  a  federal  labeling 
requirement  was  not  appropriate  until 
EPA  determined  under  section  213 


whether  federal  standards  were 
necessary.  In  fact.  EMI  argued  that 
authority  for  labeling  lies  in  section  213, 
not  section  209(e). 

EPA  has  decided  to  not  implement  e 
labeling  requirement  under  section 
209(e).  It  should  be  noted  that  the 
regulation  setting  forth  federal  nonroad 
standards  under  section  213  contains  a 
labeling  requirement.^^ 

/.  Authorization  Criteria  and  Procedures 

In  the  NPRM.  EPA  noted  that  sections 
209(b)  and  (e)  are  in  many  respects  aliko 
and  in  those  respects  should  be 
similarly  interpreted.  One  difference 
between  the  two  provisions  that  the 
Agency  identified,  however,  was  an 
apparent  difference  in  the  sequence  of 
California  and  EPA  actions.  In  this 
regard,  EPA  focused  on  the  following 
language  of  section  209(b): 

(b)(1)  The  Administrator  shall,  after 
notice  and  opportunity  for  public 
hearing,  waive  application  of  this 
section  to  any  State  which  has  ■ 
adopted  standards  ...  for  the  control 
of  emissions  from  new  motor  vehicles 
or  new  motor  vehicle  engines  prior  to 
March  30.  1966.  .  .  .(Emphasis 
added.) 
EPA  interpreted  the  phrase  "has 
adopted"  to  mean  that  the 
Administrator  could  waive  the 
prohibition  of  section  209(a)  after  a  state 
has  adopted  standards.  By  contrast, 
section  209(e)(2)  provides  that  "the 
Administrator  shall .  .  .  authorize 
California  to  adopt  and  enforce  motor 
vehicle  emission  standards."  EPA 
concluded  that  the  difference  in 
language  indicated  that  California  must 
receive  authorization  from  EPA  before  it 
can  adopt  any  nonroad  standards  or 
requirements. 

CARB  took  issue  with  EPA's 
interpretation  of  section  209(e)(2)  as 
requiring  California  to  obtain 
authorization  before  adopting 
regulations.  It  believed  that  for  several 
reasons.  EPA  could  and  should  follow 
the  same  process  under  section  209(e)  as 
it  follows  in  granting  motor  vehicle 
waivers  under  section  209(b).  First, 
CARB  argued  that  although  section 
209(e)  states  that  "the  Administrator 
shall .  .  .  authorize  California  to  adopt 
and  enforce  standards  .  .  .  ,"  sections 
209(a)  and  (b)  could  be  similarly 
construed  when  read  together.  Section 
209(a)  states  that  "no  state  .  .  .  shall 
adopt  or  attempt  to  enforce.  .  .  ."  The 
only  exception  to  the  prohibition  is  if 
the  Administrator  grants  a  waiver  under 
section  20fl(b).  Thus,  considered 
together,  sections  209(a)  and  (b)  could 


"  See  59  FR  31 306.  June  17. 1994.  specifically  40 
CFR  Part  89.  Subpart  B.  §  89. 1 10-96. 
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be  construed  to  predlude  prior  adoption 
of  a  regulation  by  a  itate  unless  a  waiver 
is  granted.  I 

CARB  noted  that  (Respite  this 
language,  EPA  has  consistently 
interpreted  sections  J209(a)  and  (b)  to 
provide  that  the  waiver  process 
commences  after  staie  regulatory 
adoption.  EPA's  ratibnale  has  been  that 
the  Administrator  should  consider  a 
"final"  regulation  wpen  making  a 
determination  to  waive  federal 
preemption  of  state  regulations  that  may 
differ  from  federal  regulations.  Between 
the  time  CARB  holdji  a  hearing  on  a 
proposed  regulation  and  submission  of 
the  final  regulation  t )  the  California 
Office  of  Administra  :ive  Law  (OAL), 
significant  changes  could  be  made  to  the 
regulation.  Under  thi  t  California 
procedures  for  adopting  regulations, 
CARB  releases  a  "Sti  ff  Proposal:  Initial 
Statement  of  Reason!;  for  Proposed 
Rulemaidng"  along  \ nth  a  Notice  for 
Public  Comment.  Th  s  comment  period 
is  forty-five  days.  A  1  loard  hearing  takes 
place  at  the  end  of  tli  is  forty-five  day 
period.  CARB  makes  modifications  to 
the  regulation  after  tlie  hearing.  These 
modifications  are  ma  de  available  for 
public  comment  for  I  ifteen  days.  CARB 
then  prepares  a  "Final  Statement  of 
Reasons  for  Rulemak  ng"  in  which  it 
addresses  changes  m  ide  to  the 
regulation  and  summ  arizes  and 
responds  to  all  comn  ents  received 
during  the  public  cor  iment  period.  This 
document  is  submitt(  d  to  the  Executive 
Officer,  who  signs  an  Executive  Order 
which  formally  adop  s  the  final  version 
of  the  regulations'.  Th  en  CARB  is 
required  to  submit  thj  final  regulation 
to  OAL,  which  review  rs  regulations 
adopted  by  state  ager  cies.  OAL  has 
thirty  days  to  review  md  either  approve 
or  disapprove.  It  has  luthority  to 
disapprove  if  (1)  the  i  egulation  is 
inconsistent  with  Cal  fomia  law  or  (2) 
improper  procedure  lias  been  followed. 
If  OAL  disapproves,  ( j\RB  has  120  days 
to  modify  the  regulat  on,  re-adopt,  and 
re-submit  the  regulati  Dn  to  OAL.'^ 

Thus,  significant  cl  anges  could  be 
made  to  a  regulation  letween  the  CARB 
hearing  and  adoption  as  well  as  after 
CARB  adoption  due  t  >  the  review  by 
OAL.  If  significant  ch  mges  were  to 
occur,  the  waiver  Cal;  fomia  received 
would  be  insufficient  to  cover  the 
regulations  as  adoptei  and  California 
would  be  forced  to  rei  pply  for  a  waiver 
of  a  now  final  regulat  on. 

EPA  finds  Califomi  j's  argument 
persuasive.  As  an  init  al  matter,  the 
Agency  no  longer  beli  eves  that  the 
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difference  in  language 


209(b)  and  (e)  was  int  jnded  to  delineate 


' '  Cdl.  Admin.  Code  tit.  2 


between  sections 


a  difference  in  the  sequence  of  events 
surrounding  adoption  and 
authorization.  The  use  of  the  past  tense 
in  section  209(b)  ("has  adopted")  was 
merely  intended  to  identify  the  states 
that  could  obtain  a  waiver  for  motor 
vehicle  standards.  (In  fact,  California 
alone  had  adopted  such  stemdards  prior 
to  March  30, 1966,  and  therefore,  all 
other  states  have  been  prohibited  from 
adopting  emission  control  standards  for 
new  motor  vehicles  except  as  provided 
under  section  177.)  EPA  also 
acknowledges  that  sections  209(a)  and 
(b)  could  be  read  to  require  California  to 
obtain  a  waiver  prior  to  adopting  motor 
vehicle  standards,  but  the  Agency  has 
not  so  interpreted  these  provisions. 
Therefore,  sections  209(b)  and  (e)  need 
not  be  interpreted  as  requiring  different 
adoption  and  authorization  processes. 

Moreover,  EPA  believes  section  209(e) 
should  be  interpreted  to  allow  a  process 
like  that  established  under  section 
209(b)  for  the  same  reasons  EPA 
construed  209(b)  to  permit  California  to 
seek  a  waiver  after  it  has  adopted  motor 
vehicle  standards.  It  is  inefficient  for 
EPA  to  rule  on  a  waiver  or  authorization 
request  for  what  amounts  to  a  regulatory 
recommendation.  Until  California 
adopts  its  program,  neither  California 
nor  EPA  can  be  sure  that  the  program 
for  which  a  waiver  or  authorization  is 
requested  is  the  program  that  the 
responsible  official  will  sign  into  law.  If 
there  is  a  difference  between  the 
program  submitted  to  EPA  by  California 
and  the  program  California  eventually 
adopts,  any  waiver  or  authorization 
granted  may  be  insufficient  to  cover  the 
enacted  program. 

In  fact,  EPA  received  comments  that 
illustrate  the  confusion  that  would 
result  if  California  were  required  to 
receive  EPA  authorization  before  it 
could  adopt  final  regulations.  Several 
commenters  were  concerned  that  CARB 
had  modified  its  proposed  Utility 
Engine  Rule  twice  since  CARB  had 
requested  EPA  authorization  in 
December  1990.  The  commenters 
requested  that  EPA  clarify  that  it  will 
grant  authorization  based  on  the  most 
recent  version  it  has  received  from 
CARB  and  that  if  any  changes  are  made 
after  an  authorization  is  granted, 
California  must  resubmit  its 
authorization  request.  EPA  believes  that 
today's  change  allowing  California  to 
adopt  before  receiving  EPA 
authorization  resolves  this  confusion 
and  inefficiency.^'* 


SS  11340-11356  (1989). 


*^  EPA  notes,  however,  that  as  with  motor  vehicle 
waivers  under  section  209(b).  if  CARB  substantively 
amends  a  rule,  EPA  would  expect  CARB  to  request 
a  new  authorization. 


At  the  same  time,  EPA  does  not 
believe  that  section  209(e)  may  be 
interpreted  to  permit  California  to 
enforce  any  nonroad  regulations  before 
receiving  authorization.  Were  California 
to  enforce  its  regulations  before  it 
receives  authorization,  it  would  defeat 
the  protection  section  209(e)  was 
established  to  provide — that  California's 
nonroad  program  only  go  forward  if 
EPA  authorizes  it  in  accordance  with 
the  provisions  of  that  section.  Thus, 
EPA  believes  that  while  California  may 
adopt  nonroad  regulations  before 
receiving  EPA  authorization,  fts 
adoption  must  be  conditioned  upon 
EPA's  authorizing  those  regulations 
under  209(e).  In  short,  California  may 
adopt,  but  not  enforce,  nonroad 
standards  prior  to  EPA  authorization. 
Regarding  the  authorization  criteria, 
EPA  proposed  that  the  first  two  criteria 
be  interpreted  the  same  as  for  section 
209(b).  These  criteria  are  first,  that  no 
waiver  or  authorization  shall  be  granted 
if  EPA  finds  that  California's 
determination  that  its  standards  will  be. 
in  the  aggregate,  at  least  as  protective  of 
public  health  and  welfare  as  applicable 
Federal  standards  is  arbitrary  and 
capricious.  Second,  no  waiver  or 
authorization  shall  be  granted  if 
California  does  not  need  such  standards 
to  meet  compelling  and  extraordinary 
conditions. 

The  language  of  the  third  criterion, 
however,  was  not  as  clearly  similar  to 
section  209(b).  SecUon  209(e)(2)(A)(iii) 
stated  that  no  authorization  shall  be 
granted  if  "California  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  this  section." 
EPA  proposed  that  "this  section"  be 
interpreted  to  mean  consistent  with 
sections  209(a)  and  209(e)(1). 

Commenters  disagreed  with  EPA's 
proposed  interpretation  of  "consistent 
with  this  section,"  stating  that 
"consistent  with  section  209"  should 
mean  all  of  section  209,  particularly 
section  209(b).  Some  commenters  also 
proposed  that  "consistent  with  this 
section"  should  include  section  213. 
EPA  has  determined  that,  given  the 
plain  language  of  section  209(e). 
interpreting  "consistent  with  this 
section"  to  mean  "consistent  with 
section  213"  is  not  a  reasonable 
statutory  interpretation.  The  phrase 
"consistent  with  this  section"  clearly      . 
refers  to  section  209,  not  section  213. 
EMA  proposed  to  interpret  this  phrase 
to  refer  to  section  222  of  the  Clean  Air 
Act  Amendments  of  1990.  This  would 
require  consistency  writh  both  sections 
209  and  213  of  the  Act.  Absent  any 
legislative  history  to  explain  the  intent 
of  "consistent  with  this  section", 
however,  this  interpretation  would  give 


to  the  phrase  a  meaning  clearly  different 
than  its  plain  meaning  in  light  of  its 
placement  in  section  209  alone. 

The  Agency  has  decided,  however, 
that  it  is  reasonable  and  effects 
Congressional  intent  to  interpret 
"consistent  with  this  section"  to  include 
all  of  section  209,  including  section 
209(b)(1)(C).  Hence,  EPA  believes  that  it 
should  review  nonroad  authorization 
requests  under  the  same  "consistency" 
criterion  that  it  reviews  motor  vehicle 
waiver  requests. 

Under  section  209(b)(1)(C),  the 
Administrator  shall  not  grant  California 
a  motor  vehicle  waiver  if  she  finds  that 
California  standards  and  accompanying 
enforcement  procedures  are  not 
consistent  with  section  202(a)  of  the 
Act.  EPA  has  interpreted  this  criterion 
in  previous  motor  vehicle  waiver 
decisions.  First,  California's  standards 
are  not  consistent  with  section  202(a)  if 
there  is  inadequate  lead  time  to  permit 
the  development  of  technology 
necessary  to  meet  those  requirements, 
'giving  appropriate  consideration  to  the 
cost  of  compliance  within  that  time 
frame.  Second,  California's 
accompanying  enforcement  procedures 
would  be  inconsistent  with  section 
202(a)  if  the  federal  and  CaUfomia  test 
procedures  were  inconsistent,  that  is. 
manufaclurers  would  be  unable  to  meet 
both  the  state  and  the  federal  test 
requirements  with  one  test  vehicle  or 
engine. 

EPA's  review  of  nonroad 
authorization  requests  will  include  the 
following.  First.  CARB  must  request 
EPA  authorization  of  its  adopted 
nonroad  standards.  Second.  EPA  shall 
not  grant  an  authorization  if  (1)  EPA  . 
determines  that  CARB's-'in  the 
aggregate"  determination  is  arbitrary 
and  capricious;  (2)  California  does  not 
need  such  standards  to  meet  compelling 
and  extraordinary  conditions;  and  (3)  if 
California's  nonroad  standards  are  not 
consistent  with  section  209.  i.e..  that 
they  not  be  inconsistent  with  section 
209(a).  section  209(e),  and  section 
209(b),  as  EPA  has  interpreted  that 
subsection  in  the  conte.xt  of  motor 
vehicle  waivers.     .  - 

/.  State  Adoption  of  California 
Standards  and  Test  Procedures 

EPA  received  comments  on  several  - 
aspects  regarding  how  other  states  may 
adopt  California  nonroad  standards  and 
test  procedures.  First,  both  EMA  and 
EMI  argued'that  other  states  that  decide' 
to  adopt  California  standards  should  be  - 
subject  to  the  same  process  as 
California.  However,  the  Act  neither 
requires  that  states  obtain  EPA 
authorization  to  impose  California's 
nonroad  engine. standardsiior 
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to  the  phrase  a  meaning  clearly  different 
than  its  plain  meaning  in  light  of  its 
placement  in  section  209  alone. 

The  Agency  has  decided,  however, 
that  it  is  reasonable  and  effects 
Congressional  intent  to  interpret 
"consistent  with  this  section"  to  include 
all  of  section  209,  including  section 
209(b)(1)(C).  Hence,  EPA  believes  that  it 
should  review  nonroad  authorization 
requests  under  the  same  "consistency" 
criterion  that  it  reviews  motor  vehicle 
waiver  requests. 

Under  section  209(b)(1)(C),  the 
Administrator  shall  not  grant  California 
a  motor  vehicle  waiver  if  she  findsthat 
California  standards  and  accompanying 
enforcement  procedures  are  not 
consistent  with  section  202(a)  of  the 
Act.  EPA  has  interpreted  this  criterion 
in  previous  motor  vehicle  waiver 
decisions.  First,  California's  standards 
are  not  consistent  with  section  202(a)  if 
there  is  inadequate  lead  time  to  permit 
the  development  of  technology 
necessary  to  meet  those  requirements, 
■giving  appropriate  consideration  to  the 
cost  of  compliance  within  that  time 
frame.  Second,  California's 
accompanying  enforcement  procedures 
would  be  inconsistent  with  section 
202(a)  if  the  federal  and  California  test 
procedures  were  inconsistent,  that  is, 
manufacturers  would  be  unable  to  meet 
both  the  state  and  the  federal  test 
requirements  with  one  test  vehicle  or 
engine. 

EPA's  review  of  nonroad 
authorization  requests  will  include  the 
following.  First,  CARB  must  request 
EPA  authorization  of  its  adopted 
nonroad  standards.  Second,  EPA  shall 
not  grant  an  authorization  if  (1)  EPA  , 
determines  that  CARB's^'in  the 
aggregate"  determination  is  arbitrary 
and  capricious;  (2)  California  does  not 
need  such  standards  to  meet  compelling 
and  extraordinary  conditions;  and  (3)  if 
California's  nonroad  standards  are  not 
consistent  with  section  209,  i.e.,  that 
they  not  be  inconsistent  with  section 
209(a),  section  209(e},  and  section 
209(b),  as  EPA  has  interpreted  that 
subsection  in  the  conte.xt  of  motor 
vehicle  waivers.     .  -^ 

f.  State  Adoption  of  California 
Standards  and  Test  Procedures 

EPA  received  comments  on  several  - 
aspects  regarding  how  other  states  may 
adopt  California  nonroad  standards  and 
test  procedures.  First,  both  EMA  and 
EMI  argued-that  other  states  that  decide' 
to  adopt  California  standards  should  be  - 
subject  to  the  same  process  as 
California.  However,  the  Act  neither 
requires  that  states  obtain  EPA 
authorization  to  impose  California's 
nonroad  engine. standardsiior 


authorizes  the  Agency  to  require  that 
states  do  so.  Under  section  209(e)(2)(B), 
any  state  which  has  plan  provisions 
approved  under  part  D  of  Title  I  of  the 
Act  (generally  states  within  ozone 
nonattainment  areas)  may  adopt  and 
enforce,  "after  notice  to  the 
Administrator,"  California  standards. 
Language  requiring  that  other  states 
request  and  receive  authorization  from 
EPA  is  noticeably  absent.  Indeed,  the 
statutory  text  reads  as  authorizing  states 
to  adopt  California  standards  on  their 
own  volition.  In  contrast,  section 
209(e)(2)(A)  clearly  states  that  California 
must  receive  authorization  from  EPA. 
Moreover,  the  language  of  section 
209(e)(2)(B)  is  nearly  identical  to  section 
177  which  provides  that  "any  state 
which  has  plan  provisions  approved 
under  this  part  may  adopt  and  enforce" 
California  motor  vehicle  emission 
standards.  Under  section  177  New  York, 
Massachusetts  and  Maine  have  adopted 
California  standards,  and  other  states 
are  considering  following  suit.  These 
States  did  not  ask  for  EPA  authorization 
before  they  adopted  the  California 
standards,  nor  did  EPA  or  the 
automobile  industry  suggest  that  they 
needed  such  authorization.^' 

Several  commenters  stated  that 
section  209(e)(2)(B)  required  that 
California  be  subject  to  a  two-year  lead 
time  requirement.  EPA  does  not  agree 
with  this  interpretation.  Section 
209(e)(2)(A)  requires  EPA  to  authorize 
California  regulation  of  nonroad  engines 
unless  the  Administrator  makes  certain 
findings,  including  that  California's 
standards  are  "not  consistent  with  this 
section."  As  discussed  earlier,  EPA 
interprets  that  phrase  as  requiring  that 
California's  standards  are 
technologically  feasible  in  the  available 
lead  time.  Since  California  is  thus 
required  to  provide  adequate  lead  time 
under  section  209(e)(2)(A),  it  would  not 
make  sense  to  interpret  section 
209(e)(2)(B)  as  independently  requiring 
at  least  two  years  of  lead  time.  Instead, 
EPA  interprets  section  209(e)(2)(B)'s 
reference  to  two  years  of  lead  time  in 
the  same  way  it  Interprets  the  virtually 
identical  provision  in  section  177:  that 
an  adopting  state  must  provide  two 
years  of  lead  time  before  the  California 
standards  take  effect  in  the  adopting 
state  and  California  must  have  adopted 
standards  two  years  before 
commencement  of  the  period  for  which 
the  standards  take  effect  in  the  adopting 
state,  but  California  may  adopt 
standards  having  less  than  two  years  of 
lead  time  in  California. 


"Ford  Motor  Co.  v.  EP.'i.  606  F.2d  1293. 1298 
(D.C.  Cir.  1979). 


K.  Rulemaking  Procedure 

In  the  NPRM,  EPA  proposed 
definitions  for  the  new  engines  used  in 
the  preempted  categories:  farm 
equipment,  construction  equipment, 
and  locomotives.  For  equipment  types 
that  are  used  in  a  variety  of 
applications,  EPA  also  proposed  a 
primary  use  test  to  assess  whether  such 
equipment  is  primarily  used  es  farm  or 
construction  equipment.  New  engines 
used  primarily  in  this  equipment  would 
be  preempted  from  state  regulation.  EPA 
proposed  that  in  determining  "primary 
use",  CARB  would  use  sales  data  to 
show  that  an  equipment  type  was  or 
was  not  primarily  used  in  fanning  or 
construction.  When  CARB  requested 
EPA  to  authorize  its  proposed 
regulations,  EPA  would  review 
California's  determination  regarding  the 
primary  use  of  particular  equipment. 

In  the  Proposed  Authorization 
Decision.  53  FR  45876,  September  6, 
1991,  EPA  proposed  to  review  the 
decision  California  made  regarding  the 
primary  use  of  nonroad  equipment 
under  an  arbitrary  and  capricious 
standard  of  review,  the  standard  of 
review  that  section  209(e)(2)  requires 
that  the  Administrator  use  in  reviewing 
California's  determination  that  its 
standards  "will  be,  in  the  aggregate,  at 
least  as  protective  of  public  health  and 
welfare  as  applicable  Federal 
standards." 

Several  commenters,  including  EMA, 
EMI,  PPEMA,  and  the  Railway 
Engineering-Maintenance  Suppliers 
Association,  Inc.  (REMSA)  stated  that 
EPA's  proposed  approach  to 
determining  the  primary'  use  of  nonroad 
engines  and  equipment  inappropriately 
relinquished  authority  to  California. 
They  pointed  out  that  the  primary  use 
determination  goes  to  the  scope  of  the 
federal  preemption  accorded  by  section 
209(e)(1).  and  argued  that  such  a 
threshold  determination  should  be 
made  by  EPA,  not  California.  To  the 
extent  that  California  did  have  a  role  in 
determining  primary  use,  they  urged 
that  EPA  apply  a  clear  and  compelling 
evidence  standard  of  review  instead  of 
the  less  strict  arbitrary  and  capricious 
test  in  reviewing  California's 
determinations. 

EPA  believes  these  commenters  are 
essentially  correct  in  that  the  scope  of 
federal  preemption  is  not  for  California 
to  decide  and  that  EPA  should  have  a 
greater  role  in  making  that 
determination  than  the  Agency's 
proposal  would  have  required.  At  the 
same  time,  EPA  sees  nothing  wTong 
with  having  California  make  a 
preliminary  determination  as  to  the  use 
of  nonroad  engines  and  equipment. 
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California's  comingj  forward  with  the 
evidence  and  analy$is  to  support  such  a 
determination  is  in  keeping  with  the 
role  California  has  with  regard  to  other 
aspects  of  the  waiver  and  authorization 
requests  it  makes  uvder  section  209. 

Notably,  sections  1209(b)  and  (e) 
expressly  place  the  burden  of  coming 
forward  on  California  only  with  regard 
to  the  determinatioii  of  the  aggregate 
protectiveness  of  California's  program. 
Nevertheless,  undeij  section  209(b) 
CaUfomia  has  traditionally  addressed 
not  only  the  protectiveness 
determination  but  also  the  other  two 
criteria  set  forth  in  Section  209(b)(1)(B) 
and  (C).  This  approach  simply  reflects 
the  fact  that  California  is  the  party 
interested  in  obtaining  the  waiver. 
Similarly,  under  section  209(e)  EPA 
believes  it  appropriate  for  California  to 
make  a  preliminary  Use  determination 
(primary  use,  as  dis^ssed  above)  based 
on  the  available  evidence  and  for  EPA 
to  review  that  determination  in  light  of 
any  public  comments  and  additional 
evidence  received.  1 

EPA  agrees  with  the  industry 
commenters  that  the  arbitrary  and 
capricious  standard  of  review  is  not 
appropriate  for  review  of  California's 
primary  use  determiiiation.  The 
arbitrary  and  capricijous  standard  is 
generally  applied  in  (two  types  of 
circumstances:  (1)  vuhere  the  decision- 
maker must  apply  hk  expertise  to 
resolve  complex  issqes,  or  (2)  where  the 
decision-maker  has  been  accorded 
discretion  in  making  the  decision  under 
review.  Underlying  fce  arbitrary  and 
capricious  standard  is  a  recognition  that 
the  reviewing  authority  either  does  not 
have  as  much  expertise  as  the  decision- 
maker or  that  the  judgment  of  the 
reviewing  authority  fhould  not  be 


the  decision- 
tion  has  been 
n  of  this  approach 
'  itrary  and 
f  review  is 


substituted  for  that 
maker  to  whom  disci 
granted.  An  illustrat 
toapphcation  of  the 
capricious  standard 
Congress'  specification  of  that  standard 
for  California's  protectiveness 
determination  underjsection  209.  The 
legislative  history  of  |hat  section  makes 
clear  that  Congress  siught  to  give 
California  broad  leeway  to  design  a 
program  that  in  Cali 
was  best  suited  to  th 
circumstances  faced 
Neither  reason  for 
arbitrary  and  caprici 
review  applies  to  CaUfomia's  primary 
use  determinations,  (talifomia  does  not 
have  unique  expertisi  in  determining 
the  use  of  nonroad  engines  and 
equipment.  Nor  is  thfre  any  indication 
that  Congress  sought  to  accord 
California  discretion  to  determine  the 
scope  of  federal  pree*iption.  Indeed  the 


jrnia's  judgment 
>  unique  set  of 
by  that  state. 
Applying  the 
ius  standard  of 


fact  that  Congress  prohibited  all  state 
regulation  of  certain  categories  of  new 
nonroad  equipment  and  required 
Cahfomia  to  obtain  EPA  authorization 
to  regulate  any  other  categories  suggests 
a  strong  congressional  interest  in 
limiting  state  regulation  affecting 
makers  of  new  nonroad  engines  and 
equipment.  While  preemption 
provisions  are  generally  construed 
narrowly,  congressional  intent  to 
prohibit  states  from  regulating  in  certain 
areas  must  also  be  safeguarded.  EPA 
believes  the  arbitrary  and  capricious 
standard  of  review  would  not 
sufficiently  reflect  congressional  intent 
to  prohibit  state  regulation  of  farm  and 
construction  equipment. 

At  the  same  time,  EPA  does  not- 
believe  that  the  much  stricter  clear  and 
compelling  evidence  standard  suggested 
by  OAQC  is  the  appropriate  standard  of 
review.  OAQC  argued  that  in  Motor  and 
Equipment  Manufacturers  Association, 
Inc..  627  F.2d  1095,  (D.C  Cir.  1979) 
[MEMA  I),  the  court  found  that  the 
Administrator's  use  of  a  clear  and 
compelling  evidence  standard  to 
evaluate  California's  request  for  a 
waiver  for  enforcement  procedures  was 
valid.  EPA  disagrees  with  CIAQC's 
application  of  MEMA  I. 

As  an  initial  matter,  MEMA  I  does  not 
deal  with  the  threshold  matter  of  the 
scope  of  preemption.  On  such  matters 
the  court  is  silent  as  to  the  appropriate 
standard  of  review  beyond  providing 
general  guiding  principles.  Instead,  the 
court  focuses  on  the  standard  of  review 
to  be  employed  by  EPA  on  California's 
protectiveness  determination.  In  fact, 
the  section  of  the  decision  cited  by 
OAQC  focuses  on  this  issue,  not  on  the 
issue  of  preemption.  There  the  court  not 
only  states  that  California's 
determination  is  presumed  to  satisfy  the 
waiver  requirements,  but  that  the 
burden  of  proving  otherwise  falls  on  the 
party  attacking  the  determination.  It  is 
in  this  context  that  the  court  notes  that 
the  Administrator  determined  that  there 
must  be  "clear  and  compelling 
evidence"  to  show  that  California's 
proposed  procedures  undermine  the 
protectiveness  of  California's  standards. 
It  is  in  the  context  of  a  party  challenging 
California's  protectiveness 
determination  that  the  clear  and 
compelling  standard  comes  into  play. 
Thus,  EPA  believes  that  the  clear  and 
compelling  standard  is  neither 
applicable  nor  appropriate  for  its  review 
of  CARB's  primary  use  determination. 

The  Agency  considers  the 
preponderance  of  the  evidence  standard 
of  review  to  be  appropriate  for  its 
review  of  California's  primary  use 
determination.  If  EPA  were  to  make  the 
determination  itself,  it  would  apply 


such  a  test  in  making  it.  There  is  no 
reason  to  apply  a  different  test  simply 
because  California  has  made  an  initial 
determination.  Public  commenters  may 
supplement  the  record  assembled  by 
California  in  support  of  its 
determination,  and  the  Agency  will 
weigh  all  the  evidence  in  reviewing 
CaHfomia's  determination.  To  the  extent 
California's  determination  is  supported 
by  a  preponderance  of  the  evidence  in 
the  record.  EPA  will  accept  it. 

Several  commenters  stated  that  EPA 
was  denying  interested  parties  their  due 
process  rights  by  attempting  to  consider 
CaUfomia's  request  for  authorization  for 
its  Utility  Engine  Rule  at  the  same  time 
it  is  seeking  comment  on  its  proposed 
criteria  for  authorizing  nonroad 
requests.  The  commenters  argued  that  a 
final  rule  under  section  209(e)  was 
necessary  to  comment  meaningfully  on 
the  CARS  authorization  request. 

EPA  beheves  parties  should  be  given 
another  opportunity  to  comment  on 
Cahfomia's  utility  engine  rule  after 
today's  rule  implementing  section 
209(e)  has  become  final.  Thus,  EPA  will 
publish  in  the  Federal  Register  a  Notice 
of  Opportunity  for  Public  Hearing  and 
Request  for  Comments  regarding 
CaUfomia's  request  for  authorization  of 
its  Utility  Engine  Rule.  Interested 
parties  will  have  the  opportunity  to 
submit  written  comments,  and  if 
requested,  EPA  will  hold  a  hearing.  This 
will  provide  interested  parties  with  an 
opportunity  to  comment  on  CaUfomia's 
request  after  today's  rule  is  finalized. 

L.  Executive  Order  12866 

In  the  NPRM,  EPA  stated  it  had 
determined  that  the  proposed  rule  is  not 
"major"  within  the  criteria  set  forth  in 
section  1(b)  of  Executive  Order  (E.O.) 
12291  and  was  therefore  not  required  to 
prepare  a  Regulatory  Impact  Analysis 
(RIA).  Since  the  NPRM  E.O.  12291  has 
been  replaced  by  Executive  Order 
12866. 

Under  Executive  Order  12866,  (58  PR 
51735  (October  4. 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State ,  loca  1 ,  or  tribal  governments  or 
communities; 
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(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  or  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Comments  were  received  from  EMI 
which  suggested  that  an  RIA  be 
performed  under  the  guidelines  set  forth 
in  E.O.  12291.  EPA  will  examine  these 
•comments  in  the  context  of  E.O.  12866. 
In  connection  with  every  "significant 
regulatory  action"  as  defined  at  section 
3(0(1)  (Annual  effect  on  the  economy  of 
$100  milUon  *  *  *),  E.O.  12866 
requires  an  RIA  be  performed.  EMI 
submitted  that  the  second  and  third 
independent  criteria  for  a  "major  rule" 
under  E.O.  12291.  were  met  by  both  the 
NPRM  and  CARB's  Utility  Engine  Rule 
currently  before  EPA. 

In  relation  to  the  second  criterion  for 
determining  whether  a  rule  is  "major", 
EMI  stated  that  its  member 
manufacturers  of  farm  and  constmction 
equipment  will  incur  costs  in 
attempting  to  comply  with  EPA's  mle 
and  CARB's  Utility  Engine  Rule.  EMI 
also  states  that  both  consumers  of  farm 
and  construction  equipment  and 
California's  economy  will  incur  costs  as 
a  result  of  geographically  diverse 
emission  standards.  EMI  makes 
reference  to  no  evidence  or  cost  data  in 
support  of  its  claim. 

EMI  points  to  the  potential  of  diverse 
or  multiple  emission  standards  as  its 
support  that  United  States  farm  and 
construction  equipment  manufacturers 
would-be  unduly  hindered  in  the 
international  marketplace  as  evidence 
that  the  rule  meets  the  third  criterion  for 
a  "major  rule".  Again,  EMI  makes  no 
reference  to  any  examples  of  costs  or 
evidence  to  support  its  belief 

EPA  still  believes  that  an  RIA  is  not 
-  needed  for  the  NPRM  or  the  final  rule. 
Today's  rule  does  not  itself  impose  any 
increase  in  costs  to  individual 
industries  or  the  State  of  California. 
Indeed,  the  mle  merely  sets  out 
definitions  and  criteria  for  nonroad 
authorization  requests.  California  makes 
cost  determinations  as  part  of  its  own 
rulemaking  and  provides  the 
mlemaking  record  to  EPA  as  part  of  an 
authorization  request.  At  the  same  time, 
EPA  notes  that  while  its  mle  does  not 
impose  any  direct  costs  on  equipment 
manufacturers,  the  more  narrowly  the 
scope  of  preemption  is  drawn,  the  more 
opportunities  CaUfomia  has  to  impose 
costs  through  regulations. 


Federal  Register  /  Vol.  59.  No    138  /  Wednesday,  July  20.  1994  /  Rules  and  Regulations       36985 


(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  or  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Comments  were  received  from  EMI 
which  suggested  that  an  RIA  be 
performed  under  the  guidelines  set  forth 
in  E.0. 12291.  EPA  will  examine  these 
•comments  in  the  context  of  E.O.  12866. 
In  connection  with  every  "significant 
regulatory  action"  as  defined  at  section 
3(0(1)  (Annual  effect  on  the  economy  of 
$100  milHon  *  *  *),  E.O.  12866 
requires  an  RIA  be  performed.  EMI 
submitted  that  the  second  and  third 
independent  criteria  for  a  "major  rule" 
under  E.O.  12291,  were  met  by  both  the 
NPRM  and  CARB's  Utility  Engine  Rule 
currently  before  EPA. 

In  relation  to  the  second  criterion  for 
determining  whether  a  rule  is  "major", 
EMI  stated  that  its  member 
manufacturers  of  farm  and  construction 
equipment  will  incur  costs  in 
attempting  to  comply  with  EPA's  rule 
and  CARB's  Utility  Engine  Rule.  EMI 
also  states  that  both  consumers  of  farm 
and  construction  equipment  and 
California's  economy  will  incur  costs  as 
a  result  of  geographically  diverse 
emission  standards.  EMI  makes 
reference  to  no  evidence  or  cost  data  in 
support  of  its  claim. 

EMI  points  to  the  potential  of  diverse 
or  multiple  emission  standards  as  its 
support  that  United  States  farm  and 
construction  equipment  manufacturers 
would-be  unduly  hindered  in  the 
international  marketplace  as  evidence 
that  the  rule  meets  the  third  criterion  for 
a  "major  rule".  Again,  EMI  makes  no 
reference  to  any  examples  of  costs  or 
evidence  to  support  its  belief. 

EPA  still  believes  that  an  RIA  is  not 
-  needed  for  the  NPRM  or  the  final  rule. 
Today's  rule  does  not  itself  impose  any 
increase  in  costs  to  individual 
industries  or  the  State  of  California. 
Indeed,  the  rule  merely  sets  out 
definitions  and  criteria  for  nonroad 
authorization  requests.  California  makes 
cost  determinations  as  part  of  its  own 
rulemaking  and  provides  the 
rulemaking  record  to  EPA  as  part  of  an 
authorization  request.  At  the  same  time, 
EPA  notes  that  while  its  rule  does  not 
impose  any  direct  costs  on  equipment 
manufacturers,  the  more  narrowly  the 
scope  of  preemption  is  drawn,  the  more 
opportunities  California  has  to  impose 
costs  through  regulations. 


Pursuant  to  the  terms  of  E.O.  12866. 
0MB  notified  EPA  that  it  considered  the 
action  a  "significaint  regulatory  action" 
within  the  meaning  of  the  Executive 
Order.  EPA  has  submitted  this  action  to 
0MB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

M.  Paperwork  Reduction  Act 

In  the  NPRM,  EPA  stated  that  the 
proposed  rule  did  not  contain  any 
additional  information  collection 
requirements  subject  to  OMB  review 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.  (PRA).  The 
piirpose  of  the  PRA  is  "to  minimize  and 
control  burdens  associated  with  the 
collection  of  information  by  federal 
agencies  from  individuals,  businesses 
and  other  private  institutions,  and  State 
and  local  governments."  5  CFR  1320.1. 

EPA  received  comments  from  two 
parties  claiming  that  the  PRA  applied  to 
the  proposed  rule  and  that  such 
application  would  require  changes 
within  the  proposed  rule.  North 
American  Equipment  Dealers 
Association  (NAEDA)  and  EMI 
indicated  that  the  "primary  use"  test 
would  cause  an  increase  of  burdensome 
'  paperwork,  with  manufacturers 
dependent  upon  dealers  and  end  users 
to  provide  the  requisite  information  to 
determine  primary  use.  At  the  same 
time.  EMI  noted  that  EPA  did  not 
-specify  any  particular  paperwork 
requirements.  In  addition,  EMI  did  not 
indicate  that  any  information  need  be 
submitted  to  EPA.  Instead.  EMI 
apparently  supposes  that  under  the  PRA 
a  greater  administrative  burden  would 
be  created  by  implementing  a  primary 
use  information  collection  system  as 
opposed  to  a  "designed  for"  test  and 
information  collection  system,  and  thus 
claims  the  latter  should  be 
implemented. 

EPA  finds  these  comments  are  not 
relevant  to  the  question  of  whether  the 
Paperwork  Reduction  Act  applies  to  the 
proposed  and  final  rule.  Although  EPA 
finds  the  comments  helpful  in 
understanding  the  distinction  between 
the  "primary  use"  versus  "designed  for" 
issue,  the  comments  fail  to  set  forth  any 
basis  for  asserting  that  the  final  rule, 
which  adopts  the  proposed  primary  use 
test,  contains  any  additional 
information  collection  requirements. 
Indeed,  the  comments  presuppose  the 
applicability  of  the  PRA  and  focus  on 
options  to  make  information  collection 
less  burdensome  without  recognizing 
the  significance  of  the  fact  that  EPA  has 
not  required  any  information  collection 
ft-om  manufacturers,  dealers,  or  any 
private  entity.  EPA  did  not  propose  and 


has  not  included  in  the  final  rule  any 
paperwork  requirements  and  thus 
imposes  no  burden  upon  manufacturers, 
dealers  or  end  users  of  nonroad 
equipment  to  submit  to  EPA  any 
information  regarding  the  use  of 
nonroad  equipment.  EPA  recognizes 
that  in  order  for  California  to  receive 
authorization  from  EPA  for  non- 
preempted  nonroad  equipment. 
California  must  present  sufficient 
information  that  nonroad  equipment  is 
not  used  more  than  51  percent  as  farm 
or  construction  equipment.  California 
may  thus  require  submission  of  relevant 
information  to  determine  primary  use. 
but  EPA  has  not. 

EPA  has  determined  that  the 
Paperwork  Reduction  Act  does  not 
apply  towards  this  rulemaking.  EPA  has 
not  set  forth  any  specific  requirements 
for  these  entities  to  colliect  or  submit 
any  data  to  EPA. 

N.  Regulatory  Flexibility  Act   . 

In  the  NPRM.  EPA  stated  that  the 
proposed  regulation  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  EPA 
determined  that  the  proposed  rule 
would  affect  manufacturers  of  nonroad 
equipment,  a  group  without  a 
substantial  number  of  small  entities. 

EPA  received  public  comments  which 
suggested  that  the  proposed  rule  would 
in  fact  affect  small  entities.  One  small 
business  equipment  dealer  commented 
that  if  the  proposed  rule  and  CARB's 
Utility  Engine  Rule  are  enacted,  and 
nonroad  farm  and  construction 
equipment  is  separately  regulated  by 
California,  then  it  would  be  adversely 
impacted.  This  same  dealer,  along  with 
the  Far  West  Equipment  Dealers 
Association  (FWEDA).  stated  that  a 
scenario  would  arise  where  new  and 
used  nonroad  farm  and  construction 
equipment  purchased  outside  California 
would  cost  less  than  that  found  in 
California,  and  would  thus  adversely 
affect  dealers  of  such  equipment  within 
California.  FVVEDA  provided  examples 
of  several  pieces  of  farm  or  construction 
equipment,  and  their  projected  cost 
increases  in  order  to  meet  proposed 
CARB  emission  standards,  in  an  effort  to 
present  the  price  differential  for 
California  dealers  of  such  equipment.  In 
addition,  FVVEDA  states  that  the 
purchasers/users  of  their  farm  and 
construction  equipment  within 
California  will  be  at  an  unfair  cost 
disadvantage  in  relation  to  users  outside 
of  California's  boundary. 

For  purposes  of  Regulatory  Flexibility 
Act  analysis,  the  issue  is  whether  the 
final  rule  will  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  EPA  makes  no  change  in  its 
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detenninatiaa  in  tlU  NPRM  that  the 
final  rule  will  have  no  significant 
impact  on  a  substantial  nuinber  of  small 
entities  since  the  rule  imposes  no 
burden  on  any  entitles.  However,  EPA 
reminds  the  parties  which  submitted 
comments  on  the  apblicability  of  the 
Regulatory  Flexibility  Act  that 
California  is  specifioally  preempted 
from  regulation  of  fafm  and 
construction  equipment  under  175 
horsepower.  The  pieces  of  equipment 
cited  by  FWEDA  as  being  potentially 
affected  are  preempted  &om  regulation 
by  California.  Thus,  Uie  apprehension 
that  such  equipment  will  cost  less 
outside  of  California  is  unfounded,  as 
such  equipment  will  be  subject  only  to 
the  federal  regulations. 

As  a  result,  EPA  h«s  determined,  as 
required  under  the  Riegulatory 
Flexibility  Act,  that  the  final  rule  does 
not  have  a  significant  impact  on  a 
substantial  number  ajf  small  entities. 

List  of  Subfects  for  40  CFR  Part  85 

Environmental  prdtection. 
Administrative  {wactice  and  procedure. 
Air  pollution  control.  Federal 
preemption.  Motor  vehicle  pollution, 
Nonroad  engine  and  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements,  and  Stfte  controls. 

Dated  :}uiy  1. 1994. 
Carol  Browner. 
Administrator. 


Tberefbre. 
as  foUows: 


40CFR  'art  85  is  amended 


PART  85— CONTROl  OF  AIR 
POLLUTION  FROM  MOTOR  VEHICLES 
AND  MOTOR  VEHiCiE  ENGINES 

1.  The  authority  citation  for  part  85  is 
revised  to  read  as  follows: 

Aatbority:  42  US.C.  5*521 ,  7522.  7524, 
7525.  7541,  7542,  7543.  7547,  and  7601(a). 
unless  odserwise  noted. 

2.  Part  85  is  amended  by  adding 
subpart  Q  to  read  as  f<i>llows4 

Subpart  O— Preemptten  ot  State  Standards 
and  Waiver  Procedures  for  Nonroad 
Engines  and  Nonroad  VIeMctes 

85.1601  Applicability., 

85.1602  Definitions.    ] 

85.1603  Application  ol  definitions:  scope  of 
preemption.  ] 

85.1604  Procedures  for' California  nonroad 
authorization  reque^. 

85. 1605  Criteria  for  grakiting  authorization. 

85.1606  Adoption  of  Cfiifomia  standards 
by  other  states. 


Subpart  O— Praemplion  of  State 
Standards  and  Wahwr  Procedures  tor 
Nonroad  Engines  and  Nonroad 
Vehidas 

§85.1601    AM»licabUity. 

The  requirements  of  this  subpart  are 
applicable  to  ncHiroad  engines  and 
nonroad  vehicles. 

§85.1602    Dannitions. 

As  used  in  this  subpart,  all  terms  not 
defined  shall  have  the  meaning  given 
them  in  the  Clean  Air  Act.  as  amended. 

Commerciol  means  an  activity 
engaged  in  as  a  vocation. 

Construction  equipment  or  vehicle 
means  any  internal  combustioD  engine- 
powered  machine  primariiy  used  in 
construction  and  located  on  commercial 
construction  sites. 

Engine  used  in  a  locomotive  means 
either  an  engine  placed  in  the 
locomotive  to  move  other  equipment, 
fieight,  or  passenger  traffic,  or  an  engine 
mounted  on  the  locomotive  to  provide 
auxiliary  power. 

FoiTn  equipment  or  vehicle  means  any 
internal  combustion  engine-powered 
machine  primarily  used  in  the 
commercial  production  and/or 
commercial  harvesting  of  food,  fiber, 
wood,  or  commercial  organic  products 
or  for  the  {mjcessing  of  such  products 
for  further  use  on  the  fann. 

Locomotive  means  a  self-propelled 
piece  of  (»-track  equipment  (other  than 
equipment  designed  for  operatirai  both 
on  highways  and  rails,  speciaiizad 
maintenance  et^uipraent,  and  otb^ 
similar  equipment)  designed  for  moving 
other  ecjuipment  freight,  or  passoiger 
trafBa 

New  means  a  domestic  or  imported 
nonroad  vehicle  or  nonroad  otgine  the 
equitable  or  legal  title  to  which  has 
never  been  transferred  to  an  ultimate 
purchaser.  Wba«  the  equitable  or  legal 
title  to  an  engine  or  vehicle  is  not 
transferred  to  an  ultimate  purchaser 
until  after  the  engine  or  vehicle  is 
placed  into  service,  then  the  engine  or 
vehicle  will  no  longer  be  new  after  it  is 
placed  into  service.  A  nonroad  engine  or 
vehicle  is  placed  into  service  when  it  is 
used  for  its  functional  purposes.  The 
term  ultimate  purchaser  means,  mth 
respect  to  any  new  nonroad  vehicle  or 
new  nonroad  engine,  the  first  person 
who  in  good  faith  purchases  such  new 
nonroad  vehicle  or  new  nonroad  engine 
for  purposes  other  than  resale.  This 
definition  of  new  shall  not  apply  to 
locomcrtives  or  engines  used  in 
locomotives. 
Nonroad  engine  means: 
(1)  Except  as  discussed  in  paragraph 
(2)  of  this  definition,  a  nonroad  engine 
is  any  iDtemal  combustion  engine: 


(i)  bi  or  on  a  piece  of  equipment  that 
is  self-propelted  or  serves  a  dual 
purpose  by  both  propelling  itself  and 
performing  another  function  (such  as 
garden  tractors,  off-highway  mobile 
cranes  and  bulldozers);  or 

(ii)  in  or  on  a  piece  of  equipment  that 
is  intended  to  be  propelled  while 
performing  its  function  (such  as 
lawnmowers  and  string  trimmers);  or 

(iii)  That,  by  itself  or  in  or  on  a  piece 
of  equipment,  is  portable  or 
transportable,  meaning  designed  to  be 
and  capable  of  being  carried  or  moved 
fiom  one  location  to  another.  Indicia  of 
transportability  include,  but  are  not 
limited  to.  wheels,  skids,  carrying 
handles,  dolly,  trailer,  or  platform. 

(2)  An  internal  combustion  engine  is 
not  a  nonroad  er^ne  if: 

(i)  The  engine  is  used  to  propel  a 
motor  vehicle  or  a  vehicle  used  solely 
for  competition,  or  is  subject  to 
standards  promulgated  under  section 
202  of  the  Act;  or 

(ii)  The  engine  is  regulated  by  a 
federal  New  Source  Performance 
Standard  promulgated  under  section 
111  of  the  Act;  or 

(iii)  The  engine  otherwise  included  in 
paragraph  (l)(iii]  of  this  definition 
remains  or  will  remain  at  a  location  for 
more  than  12  consecutive  months  or  a 
shorter  period  of  time  for  an  engine 
located  at  a  seasonal  souro&  A  location 
is  any  single  site  at  a  building,  structure, 
facility,  or  installation.  Any  engine  (or 
engines)  that  replaces  an  engine  at  a 
location  and  that  is  intended  to  perform 
the  same  or  similar  function  as  the 
engine  replaced  will  be  included  in 
calculating  the  consecutive  time  period. 
An  engine  located  at  a  seasonal  source 
is  an  engine  that  remains  at  a  seasonal 
source  during  the  full  annual  operating 
period  of  the  seascmal  source.  A 
seasonal  source  is  a  stationary  source 
that  remains  in  a  single  location  on  a 
permanent  basis  (i.e^  at  least  two  years) 
and  that  operates  at  that  single  location 
approximately  three  (or  more)  each  year. 
This  paragraph  does  not  apply  to  an 
engine  after  the  engine  is  removed  fi-om 
the  location. 

Primarily  used  means.used  51  percent 
or  more. 

§85.1603    Appncattonotdeflnitfons;  scope 
ol  praamptton. 

(a)  For  equipment  that  is  used  in 
applications  in  addition  to  fanning  or 
construction  activities,  if  the  equipment 
is  primarily  used  as  farm  and/or 
construction  equipment  or  vehicles,  as 
defined  in  this  subpart,  it  is  considered 
farm  or  construction  equipment  or 
vrfiicles. 

(b)  States  are  preempted  from 
adopting  or  enforcing  standards  or  other 
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requirements  relating  to  the  control  of        o 
emissions  from  new  engines  smaller  u 

than  175  horsepower,  that  are  primarily 
used  in  farm  or  construction  equipment 
or  vehicles,  as  defined  in  this  subpart. 

(c)  States  are  preempted  from 
adopting  or  enforcing  standards  or  other 
requirements  relating  to  the  control  of 
emissions  from  new  locomotives  or  new 
engines  used  in  locomotives. 

(d)  No  state  shall  enforce  any 
standards  or  other  requirements  relating 
to  the  control  of  emission  from  new 
nonroad  engines  or  vehicles  except  as 
provided  for  in  this  subpart. 

§  85.1604    Procedures  for  California 
nonroad  authoriiation  requests. 

(a)  California  shall  request 
authorization  to  enforce  its  adopted 
standards  and  other  requirements 
relating  to  the  control  of  emissions  from 
new  nonroad  vehicles  or  engines  that 
are  otherwise  not  preempted  by 
§  85.1603(b)  or  85.1603(c)  bom  the 
Administrator  of  EPA  and  provide  the 
record  on  which  the  state  rulemaking 
was  based. 

(b)  After  receipt  of  the  authorization 
request,  the  Administrator  shall  provide 
notice  and  opportunity  for  a  public 
hearing  regarding  such  requests. 

§  85. 1 60S    Criteria  for  granting 
authorization. 

(a)  The  Administrator  shall  grant  the 
authorization  if  California  determines 
that  California  standards  will  be,  in  the 
aggregate,  at  least  as  protective  of  public 
health  and  welfare  as  applicable  Federal 
standards. 

(b)  The  authorization  shall  not  be 
granted  if  the  Administrator  finds  that: 

(1)  The  determination  of  California  is 
arbitrary  and  capricious; 

(2)  California  does  not  need  such 
California  standards  to  meet  compelling 
and  extraordinary  conditions;  or 

(3)  California  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  209. 

§  85. 1 606  Adoption  of  California  standards 
by  ottier  states. 

Any  state  other  than  California  which 
has  plan  provisions  approved  under 
Part  D  of  Title  I  of  the  Clean  Air  Act  may 
adopt  and  enforce  emission  standards, 
for  any  period,  for  new  nonroad 
vehicles  or  engines  subject  to  the 
following  requirements: 

(a)  The  state  must  provide  notice  to 
the  Administrator  that  it  has  adopted 
such  standards. 

(b)  Such  standards  shall  not  apply  to 
new  engines  which  are  used  in 
construction  equipment  or  vehicles  or 
used  in  farm  equipment  or  vehicles  and 
which  are  smaller  than  175  horsepower 
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requirements  relating  to  the  control  of 
emissions  from  new  engines  smaller 
than  175  horsepower,  that  are  primarily 
used  in  farm  or  construction  equipment 
or  vehicles,  as  deBned  in  this  subpart. 

(c)  States  are  preempted  from 
adopting  or  enforcing  standards  or  other 
requirements  relating  to  the  control  of 
emissions  from  new  locomotives  or  new 
engines  used  in  locomotives. 

(d)  No  state  shall  enforce  any 
standards  or  other  requirements  relating 
to  the  control  of  emission  from  new 
nonroad  engines  or  vehicles  except  as 
provided  for  in  this  subpart. 

§  85.1 604    Procedures  for  California 
nonroad  authorization  requests. 

(a)  California  shall  request 
authorization  to  enforce  its  adopted 
standards  and  other  requirements 
relating  to  the  control  of  emissions  from 
new  nonroad  vehicles  or  engines  that 
are  otherwise  not  preempted  by 

§  85.1603(b)  or  85.1603(c)  from  the 
Administrator  of  EPA  and  provide  the 
record  on  which  the  state  rulemaking 
was  based. 

(b)  After  receipt  of  the  authorization 
request,  the  Administrator  shall  provide 
notice  and  opportunity  for  a  public 
hearing  regarding  such  requests. 

§  85. 1 605    Criteria  for  granting 
authorization. 

(a)  The  Administrator  shall  grant  the 
authorization  if  California  determines 
that  California  standards  will  be,  in  the 
aggregate,  at  least  as  protective  of  public 
health  and  welfare  as  applicable  Federal 
standards. 

(b)  The  authorization  shall  not  be 
granted  if  the  Administrator  finds  that: 

(1)  The  determination  of  California  is 
arbitrary  and  capricious: 

(2)  California  does  not  need  such 
CaUfomia  standards  to  meet  compelling 
and  extraordinary  conditions;  or 

(3)  California  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  209. 

§  85. 1 606    Adoption  of  California  standards 
by  other  states. 

Any  state  other  than  California  which 
has  plan  provisions  approved  under 
Part  D  of  Title  I  of  the  Clean  Air  Act  may 
adopt  and  enforce  emission  standards, 
for  any  period,  for  new  nonroad 
vehicles  or  engines  subject  to  the 
following  requirements: 

(a)  The  state  must  provide  notice  to 
the  Administrator  that  it  has  adopted 
such  standards. 

(b)  Such  standards  shall  not  apply  to 
new  engines  which  are  used  in 
construction  equipment  or  vehicles  or 
used  in  farm  equipment  or  vehicles  and 
which  are  smaller  than  175  horsepower 


or  to  new  locomotives  or  new  engines 
used  in  locomotives. 

(c)  Such  standards  and 
implementation  and  enforcement  shall 
be  identical,  for  the  period  concerned, 
to  the  California  standards  authorized 
by  the  Administrator. 

(d)  The  state  shall  adopt  such 
standards  at  least  two  years  before 
Commencement  of  the  period  for  which 
the  standards  take  effect. 

(e)  California  shall  have  adopted  such 
standards  two  years  before 
commencement  of  the  period  for  which 
the  standards  take  effect  in  the  state  that 
is  adopting  under^ection  209(e)(2)(B). 

IFR  Doc.  94-17002  Filed  7-19-94;  8:45  am) 
BILLING  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-230;  RM-8298,  RM- 
8359] 

Radio  Broadcasting  Services; 
Madison,  South  Dakota  and  Slayton, 
Minnesota 

AGENCY:  Federal  Communications 
Commission. 
.-ACTION:  Final  rule. 

SUMMARY:  bi  response  to  a  petition  filed 
by  Wallace  Christensen  a  Notice  of 
Proposed  Rule  Making  was  issued 
requesting  the  substitution  of  Channel 
276C2  for  Channel  276A  at  Slayton. 
Minnesota,  modification  of  the 
construction  permit  for  Station  KLOH- 
FM  accordingly,  substitution  of  Channel 
288A  for  Channel  276A  at  Madison. 
South  Dakota,  and  modification  of  the 
license  for  Station  KJAM-FM  to 
accommodate  the  upgrade  at  Slayton. 
See  58  FR  42714,  August  11,  1993.  In 
response  to  a  counterproposal  filed  by 
Madison  Broadcasting  Company,  we 
will  substitute  Channel  291C2  for 
Channel  276A  at  Slayton,  Minnesota,  at 
coordinates  43-59-43  North  Latitude 
and  95—44-51  West  Longitude  and 
modify  the  construction  permit  for 
Station  KLOH-FM  accordingly.  We 
shall  also  substitute  Channel  276C2  for 
Channel  276A  at  Madison.  South 
Dakota,  at  coordinates  43-59-08  North 
Latitude  and  97-07-42  West  Longitude 
and  modify  the  license  for  Station 
KJAM-FM  to  specify  operation  on  the 
higher  class  channel.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  August  29,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-230, 
adopted  June  30, 1994.  and  released  July 
15.  1994.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  IX: 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  removing  Channel  276A 
and  adding  Channel  291C2  at  Slayton. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  South  Dakota,  is 
amended  by  removing  Channel  276A 
and  adding  Channel  276C2  at  Madison. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Acting  Chief.  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-17607  Filed  7-19-94;  8:45  am) 

BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[OST  Docitet  No.  1;  Amdt  1-263] 

Organization  and  Delegation  of  Powers 
and  Duties;  Delegation  of  Authority  to 
the  Maritime  Administrator 

AGENCY:  Office  of  the  Secretary.  DOT 
ACTION:  Final  rule. 

SUMMARY:  The  Secretar>'  of 
Transportation  (Secretary)  hereby 
delegates  to  the  Maritime  Administrator 
authority  conferred  bv  Section  2927. 
Title  XXIX,  of  Public  Law  103-160, 
enacted  November  30, 1993,  to  convey 
surplus  real  property  to  public  entities 
for  use  in  the  development  or  operation 
of  a  port  facility.  The  Secretary  also 
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revokes  a  previous  delegation  of 
authority  to  tbe  Maritime  Administrator 
where  the  Secretary Ts  statutory  authority 
has  expired. 

EFFECTIVE  DATE:  Thi4  rule  becomes 
effective  July  20, 19^4. 
FOR  FimTHER  tf^ORMATION  CONTACT:  John 
W.  Games,  Chief,  Division  of  Port  and 
Intennodal  Operations,  Maritime 
AdministiBtioD,  MAtl-831,  Room  7201, 
400  Se\-enth  Street  SW..  Washington. 
DC,  20590,  (202)  360-1357  or  Steven  B. 
Farbman,  OfHce  of  tile  Assistant  General 
Counsel  for  Regulation  and  Enforcement 
(C-50),  Department  of  Transportation, 
Room  10424.  400  Seyenth  Street  SW., 
Washington.  DC  20590,  (202)  366-9306. 
SUPPtEMENTARY  INFO^OflATION:  Section 
2927.  Title  XXLX,  of  Public  Law  103- 
160,  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1994,  amends 
Section  203  of  the  Faderal  Property  and 
Administrative  Servi|ces  Act  of  1949  (40 
U.S.C.  484)  to  authorfre  the  Secretary  to 
convey  surplus  real  property  to  public 
entities  for  development  or  operation  of 
a  port  facility.  Transier  of  such  real 
property  by  the  Secretary  is  subject  to 
the  disapproval  of  thfe  Administrator  of 
General  Services  or  t^ie  Secretary  of 
Defense.  The  Secretary  is  hereby 
amending  regulationi  of  the  Office  of 
the  Secretary  of  Transportation,  at  49 
CFR  1.66,  to  delegate]  that  authority  to 
the  Maritime  Administrator.  Another 
change  is  being  mada  to  revoke  the 
delegation  of  authority  in  §  1.66(x)  to 
carry  out  the  provisions  of  Section  709 
of  Public  Law  101-595  (the  Merchant 
Mariner  Memorial  Ait  of  1990),  which 
authority  has  expired,  and  to  reserve 
that  paragraph.  Correfeponding  changes 
are  being  made  to  the  Department  s 
Organization  Manual 

Since  this  amendm  ent  relates  to 
departmental  managtment, 
organization,  procedure,  and  practice; 
notice  and  comment  ire  unnecessary, 
and  the  rule  may  bee  )me  effective  in 
fewer  than  30  days  af  :er  publication  in 
the  Federal  Register. 


Jcns 


List  of  Subjects  in  49 

Authority  delegat 
agencies),  Organizati 
(Government  agenciei). 

In  consideration  of  the 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amenqed 


CFR  Parti 

(Government 
ins  and  hinctions 


PARTI— (AMENDED  I 

1.  The  authority  citption 
continues  to  read  as 


Authority.  49  U.S.C. 
28  U.S.C  2672.  31  U.S.I 


2.  Section  1.66  is  aiiended  by 
removing  and  reservijig  paragraph  (x). 


foregoing.  Part 

eral 

as  follows: 


for  Part  1 
fbllows: 


:J22;  Pub.L.  101-552. 
3711(a)(2). 


and  by  adding  new  paragraph  (z),  to 

read  as  follows: 

$1.66    D«<egation«  to  Maritime 
Administration. 

*        *        ♦        *        •       . 

(z)  Carry  out  the  functions  vested  in 
the  Secretary  by  Section  2927,  Title 
XXIX  of  the  National  Defense 
Authorization  Act  of  1994  (Public  Law 
103-160;  November  30, 1993)  relating  to 
authority  to  convey  surplus  real 
property  to  public  entities  for  use  in  the 
development  or  operation  of  port 
facilities. 

Issued  at  Washington.  DC  this  20th  day  of 
)une  1994. 

Federico  Pena. 

Secretary  of  Transportation. 

IFR  Doc.  94-17622  Filed  7-19-94;  8:45  am) 

BILUNQ  COOC  «»1(M2-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  10ia-AB88 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  List  ttie  Rio 
Grande  Silvery  Minnow  as  an 
Endangered  Species 

AGENCY:  Fish  and  WildHfe  Service. 
Interior. 

ACnON:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  the  Rio 
Grande  silvery  minnow  [Hybognathus 
amarus]  to  be  an  endangered  species 
ujider  the  Endangered  Species  Act  of 
1973  (Act),  as  amended.  This  fish  occurs 
only  in  the  middle  Rio  Grande  from 
Cochiti  Dam  downstream  to  the 
headwaters  of  Elephant  Butte  Reservoir, 
New  Mexico.  Threats  to  the  species 
include  dewatering,  channelization  and 
regulation  of  river  flow  to  provide  water 
for  irrigation:  diminished  water  quality 
caused  by  municipal,  industrial,  and 
agricultural  discharges:  and  competition 
or  predation  by  introduced  non-native 
fish  species.  Currently,  the  species 
occupies  about  five  percent  of  its  known 
historic  range.  This  action  will 
implement  Federal  protection  provided 
by  the  Act  for  the  Rio  Grande  silvery 
minnow.  The  Service  further  determines 
that  finalization  of  proposed  critical 
habitat  will  not  occur  at  this  time,  as 
critical  habitat  is  not  now  determinable 
because  the  required  economic  analysis 
has  not  been  completed.  Pursuant  to 
section  4(bM6KC)(ii)  of  Uie  Act,  a  final 
determination  on  critical  habitat  may  be 


delayed  up  to  1  year  beyond  the  normal 
deadline. 

EFFECTIVE  DATE:  August  19. 1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  New  Mexico  Ecological 
Services  State  Office,  3530  Pan 
American  Highway  NE.,  Suite  D, 
Albuquerque,  New  Mexico  87107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Fowler-Propst,  State 
Supervisor,  at  the  above  address  (505/ 
883-7877). 

SUPPLEIMENTARV  INFORMATION: 
Background 

The  Rio  Grande  silvery  minnow  is 
one  of  seven  species  in  the  genus 
Hybognathus  found  in  the  United  States 
(Pflieger  1980).  The  species  was  first 
described  by  Girard  (1856)  from 
specimens  taken  from  the  Rio  Grande 
near  Fort  Brown,  CameixMi  County, 
Texas.  It  is  a  stout  silvery  mixuiow  with 
moderately  small  eyes  and  a  small, 
slightly  oblique  mouth  (Pfli^er  1975). 
Adults  may  reach  90  mm  (3.5  in)  in  total 
length  (Sublette  at  al.  1990).  Its  dorsal 
fin  is  distinctly  pointed  with  the  front 
located  slightly  closer  to  the  tip  of  the 
snout  than  to  the  base  of  the  tail 
(Pflieger  1975).  Life  color  is  silver  with 
emerald  reflections.  Its  belly  is  silvery 
white,  fins  are  plain,  and  barbels  are 
absent  (Pflieger  1975,  Sublette  et  al. 
1990). 

This  species  was  historically  one  of 
the  most  abundant  and  widespread 
fishes  in  the  Rio  Grande  basin, 
occurring  from  Espanola.  New  Mexico, 
to  the  Gulf  of  Mexico  (Bestgen  and 
Platania  1991).  It  was  also  found  in  the 
Pecos  River,  a  major  tributary  of  the  Rio 
Grande,  from  Santa  Rosa,  New  Mexico, 
downstream  to  its  confluence  with  the 
Rio  Grande  in  south  Texas  (Pflieger 
1980).  Collection  data  indicate  the 
species  presently  occupies  about  five 
percent  of  its  historic  range  (Platania 
1993).  It  has  been  completely  extirpated 
from  the  Pecos  River  and  from  the  Rio 
Grande  dov^mstream  of  Elephant  Butte 
Reservoir.  Currently,  it  is  found  only  in 
a  275  km  (170  mi)  reach  of  the  middle 
Rio  Grande,  New  Mexico,  from  Cochiti 
Dam,  Sandoval  County,  to  the 
headwaters  of  Elephant  Butte  Reservoir, 
Socorro  County  (Bestgen  and  Platania 
1991).  Throughout  much  of  its  historic 
range,  decline  of  H.  amarus  may  be 
attributed  to  modification  of  stream 
discharge  patterns  and  channel 
desiccation  by  impoundments,  water 
diversion  for  agriculture,  and  stream 
channehzation  (Bestgen  and  Platania 
1991,  Cook  etaL  1992). 
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The  Rio  Grande  silvery  minnow  no 
longer  exists  in  the  Pecos  River  where 
it  was  replaced  by  a  congener,  the 
introduced  plains  minnow  (H.  placitus) 
(Hatch  et  al.  1985,  Bestgen  et  al.  1989, 
Cook  et  al.  1992).  It  is  believed  that  the 
plains  minnow  was  introduced  into  the 
Pecos  drainage  during  1968,  probably 
the  result  of  the  release  of  "bait 
miimows"  that  were  collected  from  the 
Arkansas  River  drainage.  The 
replacement  that  ensued  was  complete 
in  less  than  one  decade  (Cowley  1979). 
The  plains  minnow  may  be  more 
tolerant  of  modified  habitats  and 
therefore  able  to  replace  H.  amarus  in 
the  modified  reaches  of  the  Pecos  River 
where  it  was  introduced.  It  is  also 
believed  the  two  species  hybridized 
(Cook  et  al.  1992).  Habitat  alteration  and 
resulting  flow  modification  could  have 
also  contributed  to  extirpation  of  the  Rio 
Grande  silvery  minnow  in  the  Pecos 
River. 

Decline  of  the  species  in  the  Rio 
Grande  probably  began  in  1916  when 
the  gates  at  Elephant  Butte  Dam  were 
closed.  Elephant  Butte  was  the  first  of 
five  major  mainstream  dams  constructed 
within  the  Rio  Grande  silvery  minnow's 
habitat  (Shupe  and  Williams  1988). 
These  dams  allowed  the  flow  of  the 
river  to  be  manipulated  and  diverted  for 
the  benefit  of  agriculture.  Often  this 
manipulation  resulted  in  the  desiccation 
of  some  river  reaches  and  elimination  of 
all  fish.  Concurrent  with  construction  of 
the  mainstream  dams  was  an  increase  in 
the  abundance  of  non-native  and  exotic 
fish  species,  as  these  species  were 
stocked  into  the  reservoirs  created  by 
the  dams  (Sublette  et  al.  1990).  Once 
established,  these  species  often 
completely  replaced  the  native  fish 
fauna  (Propst  et  al.  1987).  Development 
of  agriculture  and  the  growth  of  cities 
within  the  historic  range  of  H.  amants 
resulted  in  a  decrease  in  the  quality  of 
water  in  the  river  that  may  have 
adversely  affected  the  range  and 
distribution  of  the  species. 

Most  land  bordering  the  river  where 
the  species  currently  exists  is  owned  by 
the  Middle  Rio  Grande  Conservancy 
District,  which  is  a  quasi-public  agency 
of  the  State  of  New  Mexico.  Other 
landowners  include  six  Native 
American  Pueblos,  the  U.S.  Bureau  of 
Reclamation,  the  Service,  the  U.S. 
Bureau  of  Land  Management,  New 
Mexico  State  Parks,  New  Mexico 
Department  of  Game  and  Fish,  New 
Mexico  State  Lands  Department,  and  the 
U.S.  Army  Corps  of  Engineers  (Corps). 

Water  flow  in  the  middle  Rio  Grande 
is  controlled  by  the  Rio  Grande  Compact 
Commission.  Established  in  1929  for  the 
purpose  of  permanently  and  equitably 
apportioning  the  flows  of  the  Rio 
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The  Rio  Grande  silvery  minnow  no 
longer  exists  in  the  Pecos  River  where 
it  was  replaced  by  a  congener,  the 
introduced  plains  minnow  (H.  placitus) 
(Hatch  et  al.  1985,  Bestgen  et  al.  1989, 
Cook  et  al.  1992).  It  is  believed  that  the 
plains  minnow  was  introduced  into  the 
Pecos  drainage  during  1968,  probably 
the  result  of  the  release  of  "bait 
minnows"  that  were  collected  from  the 
Arkansas  River  drainage.  The 
replacement  that  ensued  was  complete 
in  less  than  one  decade  (Cowley  1979). 
The  plains  minnow  may  be  more 
tolerant  of  modified  habitats  and 
therefore  able  to  replace  H.  amaws  in 
the  modified  reaches  of  the  Pecos  River 
where  it  was  introduced.  It  is  also 
believed  the  two  species  hybridized 
(Cook  et  al.  1992).  Habitat  alteration  and 
resulting  flow  modification  could  have 
also  contributed  to  extirpation  of  the  Rio 
Grande  silvery  minnow  in  the  Pecos 
River. 

Decline  of  the  species  in  the  Rio 
Grande  probably  began  in  1916  when 
the  gates  at  Elephant  Butte  Dam  were 
closed.  Elephant  Butte  was  the  first  of 
five  major  mainstream  dams  constructed 
within  the  Rio  Grande  silvery  minnow's 
habitat  (Shupe  and  Williams  1988). 
These  dams  allowed  the  flow  of  the 
river  to  be  manipulated  and  diverted  for 
the  benefit  of  agriculture.  Often  this 
manipulation  resulted  in  the  desiccation 
of  some  river  reaches  and  elimination  of 
all  fish.  Concurrent  with  construction  of 
the  mainstream  dams  was  an  increase  in 
the  abundance  of  non-native  and  exotic 
fish  species,  as  these  species  were 
stocked  into  the  reservoirs  created  by 
the  dams  (Sublette  et  al.  19P0).  Once 
established,  these  species  often 
completely  replaced  the  native  fish 
fauna  (Propst  et  al.  1987).  Development 
of  agriculture  and  the  growth  of  cities 
within  the  historic  range  of  H.  amaws 
resulted  in  a  decrease  in  the  quality  of 
water  in  the  river  that  may  have 
adversely  affected  the  range  and 
distribution  of  the  species. 

Most  land  bordering  the  river  where 
the  species  currently  exists  is  owned  by 
the  Middle  Rio  Grande  Conservancy 
District,  which  is  a  quasi-public  agency 
of  the  State  of  New  Mexico.  Other 
landowners  include  six  Native 
American  Pueblos,  the  U.S.  Bureau  of 
Reclamation,  the  Service,  the  U.S. 
Bureau  of  Land  Management,  New 
Mexico  State  Parks,  New  Mexico 
Department  of  Game  and  Fish,  New 
Mexico  State  Lands  Department,  and  the 
U.S.  Army  Corps  of  Engineers  (Corps). 

Water  flow  in  the  middle  Rio  Grande 
is  controlled  by  the  Rio  Grande  Compact 
Commission.  Established  in  1929  for  the 
purpose  of  permanently  and  equitably 
apportioning  the  flows  of  the  Rio 


Grande,  the  Commission  is  composed  of 
a  Federal  chairperson  appointed  by  the 
President  of  the  United  States  and  three 
voting  members — a  representative 
designated  by  the  Texas  Governor  and 
the  State  Engineers  of  New  Mexico  and 
Colorado.  The  Commission  meets 
annually  to  review  compliance  with  the 
compact  over  the  preceding  year,  to  hear 
reports  from  Federal  water  management 
agencies,  and  to  consider  water 
management  decisions  that  have 
interstate  implications.  Federal  agencies 
that  also  determine  timing  and  amount 
of  flow  in  the  river  include  the 
International  Boundary  and  Water 
Commission,  the  Bureau  of 
Reclamation,  and  the  Corps. 

Previous  Service  Actions 

The  Rio  Grande  silvery  minnow  was 
listed  on  the  Service's  Animal  Notice  of 
Review  (56  FR  58804;  November  21, 
1991)  as  a  category  1  species.  A  category 
1  species  is  one  for  which  the  Service 
has  on  file  substantial  information  on 
biological  vulnerability  and  threat(s)  to 
support  a  proposal  to  list  it  as  an 
endangered  or  threatened  species.  A 
proposed  rule  to  list  the  Rio  Grande 
silvery  minnow  as  endangered  with 
critical  habitat  was  published  in  the 
Federal  Register  on  March  1, 19S3  (58 
FR  11821). 

Summary  of  Comments  and 
Recommendations 

In  the  March  1, 1993,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  The 
comment  period  originally  scheduled  to 
clo.se  on  April  30, 1993.  was  extended 
until  August  25, 1993,  (58  FR  19220; 
April  13, 1993)  to  conduct  public 
hearings  and  allow  submission  of 
additional  comments.  Appropriate 
Tribal  governments.  State  agencies, 
county  goverrunents.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  public  comment  were 
published  in  New  Mexico  in  the 
Albuquerque  Journal  on  May  2,  1993; 
Las  Cruces  Sun  News  on  April  30, 1993; 
Socorro  Defensor  Chieftain  on  April  28, 
1993;  Santa  Fe  New  Mexican  on  April 
20.  1993;  and  in  Texas  in  the  El  Paso 
Times  on  March  20, 1993. 

Because  of  anticipated  widespread 
public  interest,  the  Service  held  two 
public  hearings  that  were  announced  in 
an  April  13. 1993,  Federal  Register 
notice.  Interested  parties  were  contacted 
and  notified  of  the  hearings.  Thirty- 
seven  people  attended  the  hearing  in 


Albuquerque,  New  Mexico,  and  58 
attended  the  hearing  in  Socorro,  New 
Mexico.  Oral  or  written  comments  were 
received  from  25  parties  at  the  hearings; 
none  directly  supported  the  proposed 
listing.  Transcripts  of  these  hearings  are 
available  for  inspection  (see 
ADDRESSES).  Briefing  sessions  were  also 
held  for  tribal  leaders  on  May  18, 1993, 
in  Albuquerque,  New  Mexico;  and  for  a 
number  of  northern  pueblos  at  Santo 
Domingo  Pueblo,  New  Mexico,  on 
September  9, 1993. 

A  total  of  40  written  comments  were 
received  at  the  Service's  Ecological 
Services  State  Office  in  Albuquerque, 
New  Mexico:  13  supported  the  proposed 
listing;  14  opposed  the  proposed  'isting; 
and  13  commented  on  information  in 
the  proposed  rule  but  expressed  neither 
support  nor  opposition. 

Oral  or  written  comments  were 
received  from  7  Federal  and  5  state 
agencies,  14  local  officials,  and  36 
private  organizations,  companies,  and 
individuals.  Written  comments  and  oral 
statements  presented  at  the  public 
hearings  and  received  during  the 
comment  periods  are  covered  in  the 
following  summary.  Comments  of  a 
similar  nature  or  point  are  grouped  into 
a  number  of  general  issues.  These 
issues,  and  the  Service's  response  to 
each,  are  discussed  below. 

Issue  1:  The  Service  has  come  to  the 
conclusion  that  only  instream  flow  will 
assure  the  species'  existence.  Will  the 
Service  propose  a  program  for  the 
purchase  of  water  rights  in  order  to 
provide  water  for  the  species? 

Response:  The  Service  has  not 
reached  this  conclusion.  Possible 
instream  flow  requirements  of  the 
species  are  among  several  factors  that 
need  to  be  considered  in  the  recovery 
planning  process.  If,  during  the  recovery 
planning  process,  the  Service 
determines  that  the  purcha.se  of  water 
rights  will  enhance  recovery  of  the 
species,  the  Service  would  explore  with 
other  State  and  Federal  entities  the 
possible  purchase  of  water  rights  from 
willing  sellers. 

Issue  2:  The  United  States,  under  the 
terms  of  the  Convention  of  1906.  has  the 
obligation  to  deliver  60,000  acre-feet  of 
water  annually  to  the  Republic  of 
Mexico.  The  U.S.  International 
Boundary  and  Water  Commission 
(IBWC)  is  responsible  for  ensuring  that 
the  U.S.  government  meets  those 
obligations.  The  IBWC  is  concerned  that 
the  listing  may  interfere  with  their 
ability  to  meet  these  ^aty 
requirements. 

Hesponse:  The  Service  recognizes  the 
treaty  obligation  of  the  United  States  to 
provide  to  the  Republic  of  Mexico 
60,000  acre-feet  of  water  annually  from 
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the  Rio  Grande.  Measures  taken  to 
protect  and  recoyer  the  Rio  Grande 
silvery  minnow  ijinll  take  into 
consideration  thife  treaty  obligation  and 
IBWC's  ability  to|meet  treaty 
reauirements.      i 

issue  3:  Completion  of  the  dams  above 
Elephant  Butte  D^  has  had  the  effect 
of  extending  stream  flow.  Flood  control 
and  conservation  storage  operations  do 
not,  cannot,  and  (tave  not  been  used  to 
create  or  extend  neaches  of  no  flow  in 
the  riverbed.        I 

Response:  The  Service  agrees  with  the 
statement.  Availability  of  flow  is  likely 
not  the  only  facto  r  affecting  decline  of 
the  silvery  minncw.  These  operations 
change  the  natun  1  flow  regime  of  the 
river  and  thus  may  affect  survival  of  the 
Rio  Grande  silver  /  minnow.  The  final 
rule  recognizes  th  ese  other  factors  in  the 
"Summary  of  Fac  ;ors  Affecting  the 
Species." 

Issue  4:  Reserve  irs  do  not,  as  implied, 
store  all  spring  ru  loff  and  summer 
inflows.  Water  is  lormally  released 
during  summer,  not  winter  months. 
Diversion  dams  and  canals  have  limited 
capacities  to  divei  t  flows.  They  cannot 
"completely  diveit  all  flows  .  .  .  into 
irrigation  ditches'  under  flood 
conditions. 

Response:  The  I  iervice  agrees  with  the 
statement  that  resi  srvoirs  do  not  store  all 
spring  runoff  and  summer  inflow.  While 
most  water  is  relei  ised  during  the  spring 
and  summer,  a  fal  and  winter  release 
does  occur  in  the  ^ddle  Rio  Grande 
Valley  when  cond  itions  permit  (Beal 
and  Gold  1988.  B(  Hand  and  Gold  1989). 
Under  flood  cond  tions,  the  irrigation 
diversions  do  not  lave  the  capacity  to 
divert  all  flows.  U  ider  non-flood  flows 
they  do  have  the  c  apacity  to  divert  all 
flows.  United  Stat  ss  Geological  Survey 
(USGS)  records  su  jstantiate  the 
occurrence  of  no-f  ow  periods 
downstream  of  th«  various  irrigation 
diversion  dams. 

Issue  5.  The  pro  )osed  regulation  is 
unsupported  by  ai  y  hydrological  study 
as  to  the  statemeni  s  that  irrigation  uses 
have  depleted  the  water  flow.  Not  a 
single  source  of  in  brraation  is  cited  for 
comments  regardii  ig  hydrology  of  the 
river.  Depletions  off  water  in  the  system 
may  be  the  result  <  f  the  censtruction  of 
wildhfe  watering  i  mpoundments  by  the 
Forest  Service  and| Bureau  of  Land 
Management. 

Response:  It  can  be  readily 
documented  by  ex  miining  USGS  flow 
gage  records  that  r  ver  flows  decrease 
when  the  irrigatiei  season  starts.  In 
addition,  the  Servi  :6  reviewed  Bui  lard 
and  Wells  (1992).  i  vhich  provides 
information  on  the  hydrology  of  the 
middle  Rio  Grande .  This  reduction  in 
flow  is  most  notice  able  in  mid-summer 


after  the  spring  to  early  summer  peak 
flow  has  passed.  Wildlife 
impoundments  are  often  very  small  (less 
than  one  acre  in  size)  and  are 
considered  to  be  insignificant  in  the 
amount  of  water  they  deplete  from  the 
drainage. 

Issue  6:  Economic  considerations 
should  be  given  more  weight  when 
communities  may  be  affected. 

Response:  Section  4(a)(1)  of  the  Act 
identifies  five  factors  that  are 
considered  in  making  a  determination  of 
whether  a  species  should  be  listed  as 
threatened  or  endangered.  Section 
4(b)(1)(A)  of  the  Act  requires  that  listing 
determinations  be  based  solely  on  the 
best  available  scientific  and  commercial 
data,  and  prohibits  the  Service  from 
considering  economic  factors  (50  CFR 
424.11(b)).  However,  because  economics 
are  considered  in  the  designation  of 
critical  habitat,  the  Service  will  conduct 
an  economic  analysis  in  the  process  of 
evaluating  proposed  critical  habitat  for 
the  Rio  Grande  silvery  minnow. 

Issue  7:  The  Service  needs  to  ensure 
public  input  before- fisting  the  Rio 
Grande  silvery  minnow.  The  Service  is 
required  to  notify  counties  and  other 
affected  parties  to  solicit  their  input 
prior  to  listing  a  species  under  the  Act. 
The  Service  failed  to  meet  this 
obligation. 

Response:  On  February  19, 1991, 
about  80  pre-proposal  letters  of  inquiry 
were  mailed  to  various  governmental 
agencies,  knowledgeable  individuals, 
and  the  New  Mexico  Congressional 
delegation.  On  March  20,  1992,  the 
Service  held  a  meeting  in  Albuquerque, 
New  Mexico,  with  various  interested 
governmental  and  private  entities  to 
explore  existing  or  potential  flexibility 
in  water  delivery  schedules  that  might 
avoid  dewatering  of  the  Rio  Grande 
within  the  range  of  the  Rio  Grande 
silvery  minnow.  The  Service  also 
published  notices  of  the  proposal  in  5 
local  newspapers  and  mailed  copies  of 
the  proposed  rule  to  148  different 
government  agencies,  private 
organizations,  and  interested 
individuals,  including  all  counties 
having  lands  that  border  the  area  being 
proposed  for  critical  habitat  designation. 
Two  public  hearings  were  also  held. 
The  Service  has  fully  met  or  surpassed 
the  requirements  of  the  Endangered 
Species  Act  for  public  notification. 
Issue  8:  The  Service  held  public 
hearings  only  to  fulfill  a  legal  obligation 
and  will  not  pay  attention  to  any  public 
comment.  The  Service  should  have  held 
public  hearings  in  El  Paso  and  Las 
Cruces. 

Response:  The  Service  disagrees.  All 
comments  are  carefully  evaluated  before 
the  Service  makes  a  determination  on 


whether  to  proceed  with  a  final  rule. 
Numerous  notifications  of  the  proposed 
rule  and  extension  of  the  comment 
period  were  distributed,  and  Service 
biologists  traveled  to  several  areas, 
including  El  Paso  and  Las  Cruces,  to 
present  briefings  on  the  proposed  rule 
and  accept  comments. 

Issue  9:  The  Service  should  establish  ' 
a  coordinating  committee  composed  of 
interests  below  Elephant  Butte  Reservoir 
whose  task  would  be  to  develop  a  full- 
scale  report  on  the  existing  data 
available  on  the  Rio  Grande  silvery 
minnow  and  how  the  river  could  be 
managed  for  the  benefit  of  all,  including 
the  Rio  Grande  silvery  minnow. 

Response:  After  the  species  is  listed 
the  Service  will  consider,  through  the 
recovery  planning  process,  establishing 
a  coordinating  committee  to  develop  a 
report  on  the  Rio  Grande  silvery 
minnow  and  how  the  river  could  be 
managed  for  the  benefit  of  all,  including 
the  Rio  Grande  silvery  minnow. 

Issue  10:  Ehiring  periods  of 
dewatering  of  the  river,  the  ditches 
provide  habitat  for  the  species.  The 
Service  should  consider  exploring  with 
the  Middle  Rio  Grande  Conservancy 
District,  the  counties,  and  other  agencies 
the  multiple  use  of  riverside  drains  for 
the  species  and  the  preservation  of 
bosque  habitat. 

Response:  The  Service  agrees  that 
during  periods  of  drought,  which  result 
in  the  dewatering  of  the  mainstream  Rio 
Grande,  the  various  irrigation  ditches 
and  drains  may  provide  a  temporary 
place  of  refuge  for  the  Rio  Grande 
silvery  minnow.  However,  these  areas 
do  not  contain  suitable  habitat  for  long- 
term  use  by  the  species.  Few  Rio  Grande 
silvery  minnows  are  found  in  the 
ditches  and  drains.  Those  that  are  found 
are  believed  to  represent  Rio  Grande 
silvery  minnows  thai  became  entrapped 
due  to  the  diversion  of  irrigation  water 
from  the  mainstream.  The  Service 
intends  to  investigate,  with  all  interests, 
the  potential  use  of  the  riverside  drains 
for  recovery  of  the  species. 

Issue  Jl:  Few  data  exist  on  the 
abundance  of  the  species  on  Pueblo 
lands  or  whether  it  can  survive  in  the 
mud  and  sand  when  the  river  bed  is  dry. 

Response:  The  Service  used  all 
available  biological  information  in 
making  the  determination  to  list  the  Rio 
Grande  silvery  minnow  as  an 
endangered  species.  Recent  census  data 
from  Pueblo  lands  are  reported  by 
Bestgen  and  Platania  (1991).  Platania 
and  Bestgen  (1988),  Platania  and 
Clemmer  (1984),  and  the  U.S.  Bureau  of 
Reclamation  (1992).  As  additional 
information  becomes  available, 
including  information  from  Pueblo 
waters,  the  Service  will  use  that     " 
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information  in  the  recovery  planning 
process.  The  Service  hopes  that,  through 
initiation  of  recovery  efforts  for  the 
species,  and  in  cooperation  with  the 
Pueblos,  additional  information  can  be 
obtained  on  the  status  of  the  species  on 
Pueblo  lands.  The  Service  has  no 
scientific  data  indicating  that  the 
species  survives  in  the  mud  and  sand 
during  periods  when  the  river  is  dry. 

Issue  12:  Competition  between  n. 
amarus  and  its  congener  H.  placitus 
could  have  also  contributed  to 
extirpation  of  the  species  from  the  Pecos 
River.  Studies  should  be  conducted  to 
determine  if  predation  or  competition 
by  non-native  fishes  impacts  the 
species.  The  studies  should  not  just 
determine  if  it  is  a  problem,  they  should 
also  determine  where  and  to  what 
extent  it  is  a  problem. 

Fesponse:  The  Service  has  no  data  to 
substantiate  any  reasons  for  extirpation 
of  the  Rio  Grande  silvery  minnow  from 
the  Pecos  River  and  replacement  by  its 
congener  H.  placitus.  Competition  may 
have  been  a  factor  in  its  extirpation; 
however,  it  is  more  likely  that 
hybridization  between  the  two  species 
was  the  primary  factor.  Studies 
designed  to  determine  if  predation  or 
competition  by  non-native  fishes 
impacts  the  survival  of  the  Rio  Grande 
silvery  minnow  will  be  conducted  as 
part  of  recovery  efforts  for  the  species. 

Issue  13:  Recent  biological  studies 
have  been  conducted  during  a  period  of 
high  flow;  therefore,  the  results  of  those 
studies  do  not  accurately  reflect  the 
distribution  of  the  species  under  normal 
conditions. 

Response:  It  is  true  that,  other  than 
1989,  recent  data  have  been  collected 
during  a  period  of  higher  than  normal 
flow.  However,  even  these  data  show 
that  the  species  is  not  as  abundant  as  it 
was  during  other  periods  of  above- 
normal  flow.  This  leads  to  a  conclusion 
that  factors  other  than  flow  may  be 
impacting  the  species  and  its  habitat. 

Issue  14:  It  seems  a  fair  conclusion 
that  the  Cochiti  downstream  reach  is  no 
longer  favorable  habitat  because  of 
lowered  water  temp>eratures  and 
degradation  of  favored  H.  amarus 
substrate.  This  further  limits  the  area  in 
which  the  species  has  to  survive. 

Response:  Although  the  reach 
immediately  downstream  of  Cochiti 
Dam  may  not  be  favorable  habitat  for  the 
Rio  Grande  silvery  minnow,  it  is  not 
known  how  far  downstream  these 
conditions  persist.  As  part  of  recovery 
efforts  for  the  species,  studies  will  be 
conducted  on  this  question,  and 
attempts  may  be  made  to  correct  the 
unfavorable  conditions. 

Issue  15:  Since  little  is  known  of 
leeding  habits  or  reproduction,  the 


claim  that  channel  modification  would 
adversely  affect  the  Rio  Grande  silvery 
minnow  is  not  supported  by  the  best 
scientific  evidence.  Changes  in  food 
supply,  not  water  supply,  may  be  a 
factor  affecting  the  species  in  the  Rio 
Grande.  Also,  the  effects  of  non-native 
plants  upon  the  habitat  need  to  be 
investigated. 

Response:  Recent  data  have  shown 
that  spawning  activity  occurs  during 
peak  spring  and  early-summer  flows. 
The  fertilized  eggs  drift  with  the  current 
for  about  24  hours  and  then  hatch.  The 
larval  fish  continue  to  drift  downstream 
until  they  are  swept  into  calm 
backwater  and  edge  areas  where  food  is 
abundant  and  they  can  continue  to 
grow.  Because  of  this  spawning 
behavior,  any  modifications  to  the 
channel  that  result  in  changes  that 
sweep  the  eggs  and  larval  fish  into  less 
favorable  habitats  would  adversely 
affect  the  species.  There  are  no  data 
presently  available  to  support  the 
contention  that  a  reason  for  decline  of 
the  species  was  a  decrease  in  the 
species'  food  supply  or  the  invasion  of 
non-native  plants.  As  part  of  recovery- 
efforts,  the  impacts  of  all  habitat 
modifications  will  be  investigated  to 
determine  if  and  how  they  impact  the 
species. 

Issue  16:  Very  little  information  was 
presented  at  the  public  hearing  or  in  the 
Federal  Register  to  show  a  cause-and- 
effect  relationship  between  water 
quality  and  decline  of  the  species. 

Response:  Limited  information  exists 
on  the  relationship  between  water 
quality  and  the  decline  of  the  species. 
A  better  understanding  of  this 
relationship  will  be  developed  as  a 
result  of  recovery  efforts. 

Issue  1 7:  The  proposed  listing  of  the 
Rio  Grande  silvery  minnow  is  just  a  part 
of  a  much  larger  problem — the 
modification  of  the  floodplain.  Are 
activities  at  Bosque  del  Apache  National 
Wildlife  Refuge  (NWR)  affecting  the 
species? 

Response:  The  Service  agrees.  Listing 
the  species  will  invoke  protective 
provisions  of  the  Act,  such  as  those 
contained  in  section  7.  The  Service  has 
no  information  that  indicates  activities 
at  Bosque  del  Apache  NWR  impact  the 
species.  The  Service  will  work  with 
Federal  agencies,  including  Bosque  del 
Apache  NWR,  to  ensure  that  their 
actions  do  not  jeopardize  the  species 
through  adverse  effects  on  the 
floodplain.  In  addition,  the  Service  is 
involved  in  several  cooperative  efforts 
with  Federal,  State,  and  private  entities 
to  protect  the  Rio  Grande  Bosque  and 
associated  floodplain. 

Issue  Id:  The  tacts  presented  in  the 
status  report  do  not  support  the 


conclusion  that  "anticipated  additional 
modifications"  would  limit  prospects  of 
survival  for  the  species  in  the  middle 
Rio  Grande. 

Response:  The  facts  presented  in  the 
status  report  do  support  the  conclusion 
that  "anticipated  additional 
modifications"  would  limit  prospects  of 
survival  for  the  species  in  the  middle 
Rio  Grande.  According  to  the  authors  of 
the  status  report,  "Conservation 
measures  are  necessary  as  continued 
habitat  and  flow  modifications, 
introductions  of  non-native  species,  and 
lack  of  refugia  threaten  survival  of  H. 
amarus."  The  present  status  of  the 
species  is  such  that  any  activity  that 
could  negatively  impact  the  species  may 
limit  prospects  for  its  survival. 

Issue  19:  Only  two  facts  support 
listing;  that  the  species  is  presently 
found  in  only  5  percent  of  its  historic 
range,  and  that  other  fish  native  to  the 
middle  Rio  Grande  (Rio  Grande 
bluntnose  shiner,  phantom  shiner,  Rio 
Grande  shiner,  and  speckled  chub)  have 
been  extirpated  from  the  river.  The 
Service  does  not  have  adequate  data  to 
support  the  conclusion  that  the  Rio 
Grande  silvery  minnow  is  endangered 
and  should  be  listed  under  the  Act. 

Response:  The  Service  agrees  that  the 
above  two  facts  support  listing. 
However,  other  facts  that  support  listing 
include  the  species'  decrease  in 
abundance  within  the  area  it  presently 
occupies,  and  its  extirpation  from  the 
Pecos  River  after  the  introduction  of  the 
plains  minnow  into  that  system.  The 
Service  concludes,  as  detailed  in  the 
"Summary  of  Factors"  section,  that 
there  is  sufficient  evidence  to  support 
listing  the  species  as  endangered  under 
the  Act.  The  Service  reviewed  the  best 
scientific  and  commercial  data  available 
to  make  this  determination. 

Issue  20:  The  Rio  Grande  silvery 
minnow  is  not  a  di-stinct  species.  It  is 
just  a  local  population  of  the 
Mississippi  silvery  minnow.  The 
Service  should  consider  conducting 
studies  for  two  years  on  the  species' 
taxonomy. 

/fe.sponse:  The  Service  has  taxonomic 
information  that  verifies  the  Rio  Grande 
silvery  minnow  as  a  distinct  species. 
The  Rjo  Grande  silvery  minnow  is 
recognized  by  the  American  Fisheries 
Society,  which  is  considered  the 
scientific  authority  for  the  names  of 
fishes,  as  a  full  species  (American 
Fisheries  Society  1991).  Cook  et  al. 
(1992),  using  starch  gel  electrophoretic 
methods,  found  that  phenetic  and 
phylogenetic  analyses  corroborated  the 
hypothesis  that  H.  amarus  is  distinct  at 
the  species  level  from  H.  nuchalis  and 
H.  placitus,  with  which  it  was 
previously  grouped. 
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Issue  21 :  The  Seifdce  has  not 
conducted  in-depth  studies  to 
determine  the  number  of  silvery 
minnows  that  existjin  the  Middle  Rio 
Grande  Valley  and  Associated  drainage 
ditches.  The  sp)ecie$  may  be  doing  well 
without  protection  of  the  Federal 
government.  I 

Response:  Since  |987,  studies  have 
been  conducted  to  document  the 
population  of  Rio  Grande  silvery 
minnows  in  both  th|e  Middle  Rio  Grande 
Valley  and  its  assodiated  irrigation  and 
drainage  ditches  frqm  Velarde  to 
Elephant  Butte  Reservoir,  New  Mexico. 
These  studies  have  phown  that  very  few 
Rio  Grande  silvery  Minnows  survive  in 
the  drainage  ditche^.  The  listing  is 
based,  in  part,  upori  the  extirpation  of 
the  species  from  about  95  percent  of  its 
historic  range.  The  species  was  once 
thought  to  be  one  o|  the  most  numerous 
fish  in  the  Rio  Grantie.  In  50  fish 
collections  made  between  Bernalillo 
and  Elephant  Butte  Reservoir  between 
1987  and  1988,  the  foo  Grande  silvery 
minnow  was  the  set  ond  most  abundant 
species,  comprising  18  percent  of  the 
total  fish  collected.  ='rom  1989  to  1992. 
56  collections  were  made  in  the  same 
area  and  only  3  Rio  Grande  silvery 
minnows  were  collected.  During  that 
period,  the  Rio  Grande  silvery  minnow 
went  from  being  the  second  most 
abundant  native  fisH  species  to  the  least 
abundant  native  species  (Platania  1993). 
The  Service  believe^  that  without  the 

i)rotection  afforded  ihrough  Federal 
isting,  the  species  ii  likely  to  become 
extinct.  Two  native  flo  Grande  fish 
species  have  alreadNJ  become  extinct. 

Issue  22:  The  fishpxist  in  stretches  of 
the  river  that  have  been  subject  to 
drying  for  at  least  5(1  years,  but  have 
disappeared  from  areas  where  there  has 
been  instream  flow  for  the  past  50  years. 
Response:  The  Sei  vice  agrees  that  the 
species  has  persistec  in  reaches  of  the 
river  that  have  expei  ienced  seasonal 
drying  during  the  pa  st  50  years  and  has 
been  extirpated  from  reaches  where 
there  has  been  continual  flow  during  the 
last  50  years.  In  the  past,  during  periods 
of  extremely  low  flo' v,  the  species 
survived  in  areas  wh  ere  irrigation  water 
returned  to  the  river,  in  seepage  and 
leakage  pools  locate^  downstream  of 
irrigation  diversion  ( 
construction  of  Coch 
canyon  reach  of  the 
upstream  of  Cochiti. 
construction  of  irrigation  and  flood 
control  dams  in  the  Southwest,  it  was 
not  unusual  for  port^ns  of  major  rivers 
to  become  dry  during  periods  of 
drought.  During  these  drought  periods, 
native  fishes  would  ^tieat  to  canyon 
reaches  where  permanent  water  existed. 
After  the  drought  ended,  they  would  re- 


59.  No.  138  /  Wednesday,  July  20.  1994  /  Rules  and  Regulations 
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inhabit  thereaches  of  river  that  had 
formerly  been  dry.  There  was  a  constant 
expansion  and  contraction  of  fish 
populations.  Construction  of 
mainstream  dams  prevented  this 
movement  and  may  have  contributed  to 
the  extitirpation  of  downstream 
populations  of  native  fishes. 

The  reasons  for  the  extirpation  of  the 
species  from  continual  flow  reaches  of 
the  river  are  not  known  but  probably 
relate  to  factors  other  than  flow. 
Changes  in  species  composition,  flow 
regimes,  and  water  quality  could  all 
have  been  causative  factors  in  the 
decline  of  the  Rio  Grande  silvery 
minnow  fit)m  these  areas.  Even  in  those 
areas  where  the  species  presently 
persists,  its  abundance  has  been 
substantially  reduced  (Platania  1993). 

Issue  23:  Listing  is  not  necessary 
because  of  existing  protection  that  is 
afforded  the  species  by  the  requirements 
of  the  Coordination  Act,  National 
Environmental  Policy  Act.  and  other 
habitat  protection  regulations,  such  as 
section  404  of  the  Clean  Water  Act.  Any 
activity  that  could  affect  the  habitat  of 
the  species  would  have  to  undergo  these 
reviews,  including  the  Middle  Rio 
Grande  Conservancy  District's  work  on 
its  structures.  Such  work  could  not  be 
done  with  impunity.  Protection  is  also 
provided  to  the  species  because  of  its 
listing  as  endangered  by  the  State  of 
New  Mexico. 

Response:  To  date,  the  species  has 
declined  even  with  these  regulations  in 
place.  These  regulations  do  not  ensure 
that  habitat  for  the  Rio  Grande  silvery 
minnow  will  be  protected.  Listing  of  the 
species  by  the  State  of  New  Mexico  only 
regulates  collecting  of  the  species.  It 
does  not  provide  protection  for  its 
habitat  or  for  its  recovery.  The  Service 
believes  the  protective  mechanisms  of 
the  Act  are  necessary  to  prevent  the 
species'  extinction. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Rio  Grande  silvery  minnow 
should  be  classified  as  an  endangered 
species.  Procedures  found  at  section 
4(a)(1)  of  the  Act  (16  U.S.C.  1531  et 
seq.).  and  regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  Rio  Grande 
silvery  minnow  {Hybognathus  amarus] 
are  as  follows: 


A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  only  existing  population  of  H. 
amarus  continues  to  be  threatened  by 
annual  dewatering  of  a  large  percentage 
of  its  habitat.  This  dewatering  is 
primarily  the  result  of  diversion  of  river 
flow  for  agriculture  within  the  Middle 
Rio  Grande  Valley  of  New  Mexico. 
During  a  year  when  an  average  or  above- 
average  amount  of  water  is  available,  the 
impacts  of  the  diversions  are  not  severe. 
During  a  below-average  water  year,  the 
river  channel  may  be  dry  from  Isleta 
Diversion  Dam  downstream  about  179 
km  (111  mi)  to  the  headwaters  of 
Elephant  Butte  Reservoir  for  two 
months  or  more.  When  two  below- 
average  flow  years  occur  consecutively, 
a  short-lived  species  such  as  H.  amarus 
can  be  severely  affected,  if  not 
completely  eliminated  from  the  dry 
reaches  of  river.  During  the  94  years  for 
which  flow  records  have  been 
maintained  for  the  middle  Rio  Grande, 
it  has  not  been  unusual  for  the  245  km 
(153  mi)  reach  of  the  Rio  Grande  from 
the  Angostura  Diversion  Dam 
downstream  to  Elephant  Butte  Reservoir 
to  experience  periods  of  no  flow.  Even 
before  construction  of  mainstream 
dams,  the  middle  Rio  Grande  frequently 
experienced  periods  of  no  flow.  During 
such  periods,  it  is  suspected  H.  amarus 
survived  in  areas  where  irrigation  return 
flows  re-entered  the  river,  in  the  pools 
formed  by  water  leaking  through  the 
gates  of  the  diversion  dams,  in  the 
irrigation  ditches  and  drains,  and  in  the 
reaches  of  stream  above  the  diversions 
from  which  their  offspring  could 
repopulate  downstream  reaches  when 
conditions  permitted.  It  is  not  known 
why  these  same  factors  do  not  provide 
sufficient  habitat  to  support  H.  amarus 
under  current  conditions.  Other  factors, 
such  as  an  increase  in  non-native  and 
exotic  fish  species,  or  an  increase  in 
contamination  may  be  exacerbating  the 
stress  placed  upon  the  species  during 
low-flow  periods. 

Mainstream  dams  permit  the  artificial 
regulation  of  flow,  prevent  flooding, 
trap  nutrients,  alter  sediment  transport, 
prolong  flows,  and  create  reservoirs  that 
favor  non-native  fish  species.  These 
changes  may  affect  the  Rio  Grande 
silvery  minnow  by  reducing  its  food 
supply,  altering  its  preferred  habitat, 
preventing  dispersal,  and  providing  a 
continual  supply  of  non-native  fishes 
that  may  compete  with  or  prey  upon  the 
species.  Altering  flow  regimes  may  also 
improve  conditions  for  other  native  fish 
species  that  occupy  the  same  habitat  as 
the  Rio  Grande  silvery  minnow  and  may 
thereby  cause  their  populations  to 
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expand  at  the  expense  of  the  Rio  Grande 
silvery  minnow. 
.  Since  completion  of  Elephant  Butte 
Dam  in  1916,  four  additional 
mainstream  dams  have  been  constructed 
on  the  middle  Rio  Grande,  and  two 
dams  have  been  constructed  on  one  of 
its  major  tributaries,  the  Rio  Chama 
(Shupe  and  Williams  1988). 
Construction  and  operation  of  these 
dams,  which  are  eiUier  irrigation 
diversion  dams  such  as  Angostura. 
Isleta.  and  San  Acacia;  or  flood  control 
and  water  storage  dams  such  as 
Elephant  Butte.  Cochiti,  Abiquiu.  and  El 
Vado,  have  modified  the  natural  flow  of 
the  river.  The  dams  make  it  possible 
during  a  low-flow  year  to  completely 
divert  all  of  the  flow  from  the  river 
channel  into  irrigation  ditches.  The 
species  does  not  persist  in  the  irrigation 
ditches  or  the  low-flow  conveyance 
channel.  Platania  (1993)  collected  fish 
samples  from  11  locations  along  the 
low- flow  conveyance  channel  between 
1987-1989  and  failed  to  locate  any  Rio 
Grande  silvery  minnows.  The  dams  also 
store  spring  runoff  and  summer  inflow, 
which  would  normally  cause  flooding, 
and  release  this  water  bact  into  the  river 
channel  over  a  prolonged  period  of 
time.  This  release  is  often  made  during 
the  winter  months  when  low  flows 
would  normally  occur.  Artificially- 
controlled  flows  depeut  significantly 
from  natural  conditions.  Reduced  flows 
may  limit  the  amount  of  preferred 
habitat  available  to  the  species  and  may 
limit  dispersal  of  the  species.  Although 
the  mechanisms  of  how  the  decline  of 
the  species  occurred  are  not  fully 
understood,  manipulation  of  flow  may 
be  one  of  the  primary  reasons  H.  amarus 
has  been  extirpated  from  portions  of  its 
historic  range. 

Channelization  of  the  middle  Rio 
Grande  has  resulted  primarily  from  the 
placement  of  Kellner  jetty  fields,  or 
jacks,  along  the  river.  They  are  designed 
to  protect  the  levees  by  retarding  flood 
flows,  trapping  sediment,  and 
promoting  the  establishment  of 
vegetation.  Since  1951,  the  Bureau  of 
Reclamation  and  Corps  have  installed  in 
excess  of  100,000  individual  jetties 
occupying  more  than  2,000  ha  (5,000  ac) 
(Bullard  and  Wells  1992). 

From  Elephant  Butte  Dam 
downstream  about  325  km  (200  mi)  to 
its  confluence  with  the  Rio  Conchos.  the 
Rio  Grande  is  fully  controlled  by 
reservoir  releases  and  irrigation  return 
flows.  Meanders,  oxbows  and  other 
components  of  historic  aquatic  habitat 
have  been  eliminated  in  order  to  pass 
water  as  efficiently  as  possible  for 
agricultural  irrigation  and  downstream 
deliveries.  These  changes  affected  the 
Rio  Grande  silvery  minnow  by  altering 


its  habitat  to  the  extent  that  its  survival 
was  not  possible.  The  sandy  substrate, 
which  it  prefers,  has  been  replaced  by 
gravel  and  cobble,  and  no  backwater 
areas  exist  where  the  young  can 
develop.  Winter  flows  released  from 
Cabal  lo  Dam  often  equal  .06  cubic 
meters  per  second  (2  cubic  feet  per 
second),  which  is  not  enough  flow  to 
maintain  habitat  for  fishes. 

In  1958.  in  an  effort  to  meet  Rio 
Grande  Compact  water  delivery 
requirements,  the  Bureau  of 
Reclamation  initiated  operation  of  a  97 
km  (60  mi)  long  conveyance  channel 
from  San  Acacia  to  Elephant  Butte 
Reservoir.  The  purpose  of  the 
conveyance  charmel  is  to  divert  all  flow 
less  than  63  cubic  meters  per  second 
(2000  cubic  feet  per  second)  in  order  to 
prevent  loss  of  the  Rio  Grande  flow  to 
seepage  and  evaporation  ftt)m  the 
aggraded  riverbed.  Prior  to  1985,  the 
conveyance  channel  had  been  operated 
to  its  full  capacity  for  about  28  years. 
Since  1985.  it  has  not  been  operated  at 
full  capacity.  If,  however,  the  channel 
were  to  be  operated  at  full  capacity,  the 
natural  stream  bed  dovmstream  of  San 
Acacia  would  be  dry  more  frequently 
and  for  longer  periods  of  time.  Both  the 
Corps  and  the  Bureau  of  Reclamation 
are  drafting  plans  to  rehabilitate  and 
protect  the  conveyance  channel  in  order 
to  bring  it  into  full  operation.  Should 
the  conveyance  channel  be  placed  in 
full  operation,  the  portion  of  the  Rio 
Grande  silvery  minnow's  habitat 
downstream  of  San  Acacia  dam  would 
be  desiccated  when  river  flows  at  the 
dam  became  less  than  63  cubic  meters 
per  second  (2000  cubic  feet  per  second), 
resulting  in  death  or  displacement  of 
individuals. 

Water  diversions  also  occur  above  the 
Middle  Rio  Grande  Valley  in  both 
Colorado  and  New  Mexico.  These 
diversions,  which  provide  irrigation  for 
about  248,000  ha  (620,000  ac)in 
Colorado  and  about  24,400  ha  (61.000 
ac)  in  New  Mexico,  have  a  significant 
effect  on  flows  (Cruz  et  al.  1993).  In 
addition  to  these  upstream  diversions, 
about  94,000  acre-feet  of  water  eire 
diverted  annually  from  the  San  Juan 
River  basin  and  transported  via  a  tunnel 
into  the  Rio  Grande  basin.  This 
diversion  may  benefit  the  species  since 
it  is  used  to  supplement  flows  during 
periods  of  low  flow. 

Growth  of  agriculture  and  cities  along 
the  Rio  Grande  during  the  last  century 
may  have  adversely  affected  the  quality 
of  the  river's  water.  During  low-flow 
p>eriods.  a  large  percentage  of  the  river's 
flow  consists  of  municipal  and 
agricultural  discharge  and  less  water  is 
available  to  dilute  pollutants.  This 
degradation  of  water  quality  may  affect 


H.  amarus  survival.  Poor  water  quality 
in  the  Rio  Grande  near  Albuquerque, 
especially  during  low  flows,  may  be  a 
problem,  as  low  numbers  of  H.  amarus 
and  an  overall  reduced  fish  community 
are  found  there  (Bestgen  and  Platania 
1991). 

B.  Overutilization  for  Commerciai. 
Recreational,  Scientific,  or  Educational 
Purposes 

It  is  not  presently  knowTi  if  the 
species  is  being  overutilized  for 
commercial,  recreational,  scientific,  or 
educational  purposes.  New  Mexico 
Department  of  Game  and  Fish  controls 
scientific  taking  of  the  species  through 
a  permit  process.  Licensed  commercial 
bait  dealers  may  sell  bait  minnows  only 
virithin  the  drainage  where  they  have 
been  collected.  They  are  also  restricted 
from  selling  any  State-listed  fish 
species.  However,  it  has  been 
demonstrated  on  the  Pecos  River,  New 
Mexico,  that  often  the  dealers  and 
retailers  cannot  identify  listed  fish 
species.  Utilization  of  the  species  for 
recreational  purposes  could  occur 
should  an  individual  unknowingly 
collect  the  species  while  gathering  bail 
minnows  for  personal  use. 

C.  Disease  or  Predation 

When  fish  are  forced  into  confined 
habitats  due  to  low  flow,  they  are  more 
susceptible  to  both  disease  and 
predation.  Predation  takes  place  when 
non-native  species,  including  northern 
pike  (Esox  lucius).  walleye  (Stizostedion 
vitreum),  white  crappie  [Pomoxis 
anrtularis),  white  bass  {Morone 
chrysops),  black  and  brown  bullheads 
(Ameiurus  melas,  A.  nebulosus). 
smallmouth  bass  (Micropterus 
dolomieui],  and  largemouth  bass 
(Micropterus  salmoides)  are  confined, 
during  low  flow  or  no  flow,  in  limited 
habitat  with  H.  amarus  and  other  native 
species.  These  species  have  been 
introduced  primarily  by  State  and 
Federal  fish  and  wildlife  management 
agencies  in  efforts  to  develop  sport 
fisheries  in  reservoirs  created  by  the 
mainstream  dams.  The  species  have  not 
remained  confined  to  the  reser\oirs  and 
have  become  established  in  the  river 
both  upstream  from  the  impoundments 
and  downstream  of  the  dams  where  it  is 
suspected  they  may  comj>ete  with  H. 
amarus  for  space  and  food  in  addition 
to  preying  upon  them.  Native  predatory 
fish  species,  including  the  Rio  Grande 
chub  (Gila  pandora]  and  bluegill 
(Lepomis  macrochirus),  may  also  prey 
upon  subadult  H.  amarus  under  these 
circumstances.  Avian  and  mammalian 
predation  probably  increases  when  H. 
amarus  become  confined  in  small  clear- 
water  pools. 
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Confining  fish  tq  pools  causes  stress 
that  can  often  result  in  outbreaks  of 
parasitic  disease.  Most  notable  is 
parasitisn]  by  the  pirotozoan 
Ichtbyophthirius  muftifilis,  which  can 
be  promoted  by  stress.  External 
parasites,  such  as  ifie  copepod  Lemaea, 
are  more  common  tmong  fish  in 
confined  conditions,  ^4o  studies  have 
been  conducted  onthe  impact  of  disease 
and  piarasites  upon  H.  amarus; 
therefore,  the  signi^cance  of  these 
threats  for  existing  populations  of  the 
species  is  not  known.  However,  stress- 
induced  outbreaks  may  be  exacerbated 
when  high  levels  of  pollutants  or  other 
stresses  are  present! 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  State  of  Newj  Mexico  lists  H. 
amarus  as  an  endangered  species. 
Group  2  (New  Mexico  Department  of 
Game  and  Fish  199^).  which  includes 
those  species  ".  .  .  whose  prospects  of 
survival  or  recniitnient  within  the  State 
are  likely  to  be  in  jedpardy  ivithin  the 
foreseeable  future. '*  This  listing 
provide*  the  protection  of  the  New 
Mexico  Wildlife  Conservaticm  Act 
(Section  17-2-37  through  17-2^6 
NMSA  1978)  and  ptohibit5  taking  of 
such  species  except  under  the  issuance 
of  a  scientific  collecting  permit  The 
protection  afforded  to  the  species  by  the 
State  does  not  provide  protection  to  the 
habitat  upon  which  the  species 
depends. 

New  Mexico  wat^  law  does  not 
include  provisions  for  acquisition  of 
instream  water  rights  for  protection  of 
fish  and  wildlife  and  their  habitats.  This 
has  been  a  major  factor  afiieding  the 
survival  of  species  dependent  upon  the 
presence  of  instreai»  fiow.  Agencies 
responsible  for  admjnistering  water 
rights  have  been  unable  to  administer 
the  rights  in  a  mam^r  that  protects,  . 
maintains,  and  recovers  the  Rio  Grande 
silvery  minnow.  Under  the  existing 
water  rights  admini^ation.  two  native 
fish  species  in  the  Rio  Grande  have 
become  extinct,  ana  two  others  have 
been  extirpated.      J 

State  Game  and  Fish  r^ulations  in 
New  Mexico  allow  tne  use  of  live 
minnows,  includingj  those  brought  into 
the  State  fi-om  other  drainages,  for  sport 
fishing.  This  practice  has  encouraged 
the  spread  of  these  ^)ecies,  one  of 
which,  the  plains  minnow,  has 
completely  replaced  and/or  hybridized 
with  H.  amarus  in  the  Pecos  River. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

In  1979,  CowIot  discovered  the 
introduction  of  plains  minnow  {H. 
placitus)  into  the  Pecos  River  drainage, 


New  Mexico,  fi-om  collections  made  as 
early  as  1968,  and  also  recognized  the 
disappearance  of  native  H.  amarus.  The 
last  known  collections  of  H.  amarus 
fit)m  the  Pecos  River  took  place  in  1968 
near  Roswell,  New  Mexieo.  These  same 
collections  verified  the  first  specimens 
of  H.  placitus  bom  the  river.  It  is 
suspected,  because  of  the  widespread 
use  of  H.  placitus  as  a  commercial  bait 
species,  that  its  introduction  into  the 
Pecos  River  was  the  result  of  release  of 
bait  fish  by  anglers. 

The  Service  nas  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Rio  Grande 
silvery  minnow  (Hybognathus  amarus] 
as  endangered  throughout  its  historic 
range.  A  derision  to  take  no  action 
would  constitute  failure  to  properly 
classify  this  species  pursuant  to  the 
Endangered  Species  Act  and  would 
exclude  it  firjm  protection  of  the  Act. 
The  Service  believes  threatened  status  is 
not  the  proper  classification  for  the 
species  because  of  the  extremely  limited 
habitat  the  species  presently  occupies 
and  the  threats  it  faces.  Endangered 
status  is  appropriate  because  of  the 
significantly  reduced  range  and 
declining  abundance  of  the  species,  and 
because  of  the  remaining  threats  to  this 
fish  and  its  habitat.  Without  Federal 
protection,  the  Rio  Grande  silvery 
minnow  can  be  expected  to  become 
extinct  in  the  foreseeable  future. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  requires,  to 
the  maximum  extent  prudent  and 
determinable,  that  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  Section  4(b)(6)(C)  states 
that  a  concurrent  critical  habitat 
designation  is  not  required,  and  that  the 
final  decision  on  designation  may  be 
postponed  for  1  year  bom  the  date  of 
publication  of  the  final  rule  to  list  the 
species.  Section  4(b)(6)(C)(ii)  allows  the 
Service  to  delay  critical  habitat 
designation  if  it  is  not  then 
determinable.  The  Service's  regulations 
(50  CFR  424.12(a)(2))  state  that  critical 
habitat  is  not  determinable  if 
information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking  or  if  the  biological 
needs  of  the  species  are  not  sufficiently 
well  known  to  permit  identification  of 
an  area  as  critical  habitat.  Section 
4(b)(2)  of  the  Act  requires  the  Service  to 
consider  economic  and  other  impacts  of 
designating  a  particular  area  as  critical 
habitat.  The  Service  is  in  the  process  of 


evaluating  the  information  obtained 
during  the  comment  period  on  the 
economic  impacts  of  designating  critical 
habitat,  and  has  started  the  process  of 
having  an  economic  analysis  prepared 
on  the  proposed  critical  habitat 
designation.  The  complexities  and 
extent  of  the  activities  that  must  be 
assessed  preclude  completion  of  the 
economic  analysis  within  the  1-year 
deadline  for  listing  the  species.  The    '^ 
completed  draft  economic  analysis  will 
be  made  available  for  public  review  and 
comment.  The  final  decision  on 
designation  of  critical  habitat  for  the  Rio 
Grande  silvery  minnow  must  be  made 
by  March  1. 1995.  pursuant  to  section 
4(b)(6)(C)(ii)oftheAct. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal. 
State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  authorizes  recovery  plans  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  proposed  or 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  Usted  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  actions  that  are  expected  to 
occtu-  that  may  affect  the  survival  of  H; 
amarus  include  the  operation  and 
maintenance  of  dams  and  other 
structures  that  regulate  the  flow  of  water 
in  the  Rio  Grande.  Federal  agencies  that 
serve  as  water  managers  and  decision- 
makers who  determine  timing  and 
amount  of  flow  in  the  river  include  the 
International  Boundary  and  Water 
Commission,  which  ensures  delivery  of 
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water  to  Mexico  under  international 
treaties;  the  Bureau  of  Reclamation, 
which  has  played  an  important  role  in 
water  development  in  the  middle  Rio 
Grande  and  has  been  actively  involved 

in  the  major  water  supply  networks  of  .i 

the  basin;  and  the  Corps,  which  is  ? 

responsible  for  controlling  any  dredging  ^^^ 

or  filling  within  navigable  waterways  ^^ 

and  associated  wetlands  under  section  ^^ 

404  of  the  Clean  Water  Act.  The  Corps  CF 

also  has  constructed  and  operates  ^^ 

Abiquiu,  Cochiti,  Galisteo,  and  Jemez  en 

dams  to  control  flood  waters  and  th( 

sediment  in  the  Rio  Grande.  The  co 

Environmental  Protection  Agency  ad 

oversees  water  quality  issues  that  may  mt 

affect  the  river.  In  addition,  actions  on  re] 

the  northern  pueblos  that  are  funded,    -  vvc 

authorized,  or  carried  nut  by  the  Bineau  av, 

of  Indian  Affairs  may  affect  the  Rio  ^^ 

Grande  silvery  minnow.  ^^ 

The  Act  and  implementing 

regulations  found  at  50  CFR  1 7.21  set  Na 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 

wildlife.  These  prohibitions,  in  part,  ^^ 

make  it  illegal  for  any  person  subject  to  As 

the  jiuisdiction  of  the  United  States  to  au 

take  (includes  harass,  harm,  pursue,  Po 

hunt,  shoot,  wound,  kill,  trap,  or  collect,  pn 

or  to  attempt  any  of  these),  import  or  ad< 

export,  ship  in  interstate  commerce  in  En 

the  course  of  a  commercial  activity,  or  an 

sell  or  offer  for  sale  in  interstate  or  Se: 

foreign  commerce  any  listed  wildlife  vva 

species.  It  also  is  illegal  to  possess,  sell,  on 
deliver,  carry,  transport,  or  ship  any 


Species 


Common  name 
Scientific  name 


Fishes 


Minnow.  Rio  Grande      Hybognathus  amarus    U.S 
silvery.  M 


Dated:  )une  30. 1994. 
Mollie  H.  Beattie 

Director,  Fish  and  Wildlife  Senice.   - 
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water  to  Mexico  under  international 
treaties;  the  Bureau  of  Reclamation, 
which  has  played  an  important  role  in 
water  development  in  the  middle  Rio 
Grande  and  has  been  actively  involved 
in  the  major  water  supply  networks  of 
the  basin;  and  the  Corps,  which  is 
responsible  for  controlling  any  dredging 
or  filling  within  navigable  waterways 
and  associated  wetlands  under  section 
404  of  theClean  Water  Act.  The  Corps 
also  has  constructed  and  operates 
Abiquiu,  Cochiti,  Galisteo,  and  Jemez 
dams  to  control  flood  waters  and 
sediment  in  the  Rio  Grande.  The 
Environmental  Protection  Agency 
oversees  water  quality  issues  that  may 
affect  the  river.  In  addition,  actions  on 
the  northern  pueblos  that  are  funded,    - 
authorized,  or  carried  out  by  the  Bureau 
of  Indian  Affairs  may  affect  the  Rio 
Grande  silvery  minnow. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect, 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  a  commercial  activity,  or 
sell  or  offer  for  sale  in  interstate  or 
foreign  commerce  any  listed  urildlife 
species.  It  also  is  illegal  to  possess,  sell, 
deliver,  carry,  transport,  or  ship  any 


such  vdldlife  that  has  been  taken 
illegally.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circiunstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  othenvise  lawful 
activities.  In  some  instances,  permits 
may  be  issued  for  a  specified  time  to 
relieve  imdue  economic  hardship  that 
would  be  suffered  if  such  relief  were  not 
available.  This  species  is  not  in  trade, 
and  such  permit  requests  are  not 
expected. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Enviroiunental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 


References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available  upon 
request  from  the  State  Supervisor.  New 
Mexico  Ecological  Services  State  Office  (see 
ADDRESSES  section). 

Author:  The  primary  author  of  this  final 
rule  is  Gerald  L.  Burton  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
•Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

PART  17— {AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  use  4201-4245;  Public  Law 
99-625. 100  Stat.  3500;  unless  otherwise 
noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"FISHES",  to  the  List  of  Endangered 
and  Threatened  Wildlife: 


§17.11 
wildlife. 

*         * 

(h)  • 


Endangered  and  threatened 


Species 


Common  name 
Scientific  name 


Historic  range 


Vertebrate  popu- 
lation wtiere  erxjan- 
gered  or  threatened 


Status      When  listed 


Critical 
hatMtat 


Special 
rules 


Fishes 


Minnow.  Rio  Grarxle 
silvery. 


Hybognathus  amams    U.S.A.  (NM.  TX). 
Mexico. 


Entire 


541 


NA 


NA 


Dated:  )une  30. 1994. 
Mollie  H.  Beattie 

Director.  Fish  and  Wildlife  Senice. 
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Proposed  Rules 


Th«  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubfc  o(  the  proposed 
issuance  of  rutea  and  regulations.  The 
purpose  of  these  nqhces  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoptioo  of  the  finaJ 
aites. 


t 


DEPARTMENT  QF  AGRICULTURE 

I 

Animal  and  Plant  Health  Inspection 
Service 


7  CFR  Part  301 

[Docket  Na 


K^-l*  -1J 


Imported  Fire  Ant;  Addition  of 
Authorized  ChenMcal  Treatment 


AGEMCV:  Animal 
Inspection  Servic^, 
Acnow:  Proposed 


4nd  Plant  Health 

USDA. 
rule. 


SUMMARY:  We  are  proposing  to  amend 
the  appendix  to  the  imported  fire  ant 
regulations  to  add  the  insecticide 
tefluthrin  (FORCB*)  to  the  list  of 
authorized  chemicals  for  the  treatment 
of  containerized  nursery  stock  that  is  to 
be  certified  for  in<erstate  movement 
from  quarantined  iareas.  We  are  also 
proposing  to  add  provisions  regarding 
the  proper  use  of  (efluthrin.  This  action 
would  give  nurseries  another  choice  of 
insecticides  with  which  to  meet  the 
certification  requi  rement  for  interstate 
movement  of  cont  linerized  nursery 
stock. 

DATES:  Considerat  on  will  be  given  only 
to  comments  recei  ved  on  or  before 
August  19, 1994. 

ADDRESSES:  Pleast  send  an  original  and 
three  copies  of  yoi  ir  comments  to  Chief, 
Regulatory  Analys  is  and  Development, 
PPD,  APHIS.  USDA,  room  804.  Federal 
Building,  6505  Bel  crest  Road, 
Hyattsville,  MD  2(  782.  Please  state  that 
your  comments  re  er  to  Docket  No.  93- 
135-1.  Comments  received  may  be 
inspected  at  USDi^  ,  room  1141,  Soxith 
Building,  14th  Striet  and  Independence 
Avenue  SW.,  Waslington,  DC,  between 
8  a.m.  and  4:30  p.±.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspectjcomments  are 
requested  to  call  akead  on  (202)  690- 
2817  to  facilitate  ejitry  into  the 
comment  reading  poom. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Robert  L  Brittinghpn,  Operations 
Officer,  Domestic  and  Emergency 
Operations,  Plant  Protection  and 
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Quarantine,  APHIS,  USDA,  room  640, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

Imported  fire  ants,  Solenopsis  invicta 
Buren  and  Solenopsis  richteri  Forel,  are 
aggressive,  stinging  insects  that,  in  laige 
numbers,  can  seriously  injure  or  even 
kill  livestock,  pets,  and  humans. 
Imported  fire  ants  feed  on  crops,  and 
their  large,  hard  mounds  damage  farm 
and  field  machinery. 

The  restrictions  in  "Subpart — 
Imported  Fire  Ant"  (7  CFR  §§  301.81 
through  301.81-10,  referred  to  below  as 
"the  regulations")  prevent  the  spread  of 
the  imported  fire  ant  (IFA)  on  articles 
moving  interstate  by  quarantining  IFA- 
infested  States  or  IFA-infested  areas 
within  States  and  imposing  restrictions 
on  the  interstate  movement  of  certain 
articles,  known  as  regulated  articles, 
ftt)m  these  quarantined  States  or  areas. 

Sections  301.81-4  and  301.81-5  of  the 
regulations  provide,  among  other  things, 
that  regulated  articles  requiring 
treatment  before  interstate  movement 
must  be  treated  in  accordance  with  the 
methods  and  procedures  prescribed  in 
the  Appendix  to  Subpart  "Imported  Fire 
Ant"— Portion  of  "Imported  Fire  Ant 
Program  Manual"  (referred  to  below  as 
"the  Appendix").  The  Appendix  sets 
forth  the  treatment  provisions  of  the 
"Imported  Fire  Ant  Program  Manual." 
Research  recently  conducted  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  Imported  Fire  Ant 
Methods  Development  Station  in 
Gulfport,  MS,  has  shown  that  the 
insecticide  tefluthrin,  in  granular  form, 
is  effective  at  a  dosage  rate  of  25  parts 
per  milHon  (ppm)  in  treating  soil  or 
potting  media  to  prevent  the  spread  of 
the  imported  fire  ant.  Based  on  this 
research,  APHIS  has  determined  that 
containerized  nursery  stock  could  be 
certified  for  interstate  movement  after 
treatment  with  granular  tefluthrin  at  a 
dosage  rate  of  25  ppm. 

The  insecticide  tefluthrin  is  registered 
with  the  United  States  Environmental 
ProtecUon  Agency  (EPA).  In  May  1993, 
EPA  approved  a  label,  providing  for  a 
dosage  rate  of  25  ppm,  for  the  use  of 
granular  tefluthrin  in  treating  soil  or 
potting  media  for  the  imported  fire  ant. 
We  are  proposing  to  revise  the 
Appendix  by  adding  granular  tefluthrin 
to  the  fist  of  authorized  chemicals  for 


the  treatment  of  regulated  articles  under 
the  regulations. 

We  are  also  proposing  to:  (1)  Amend 
paragraph  III.C3.  of  the  Appendix  by 
adding  provisions  regarding  the  material 
to  be  treated,  the  dosage  rate,  and  the 
exposure  period,  and  by  adding  a  new 
"Method  E — Granular  incorporation 
(Tefluthrin);"  (2)  amend  paragraph 
III.C.4..  under  the  "Exclusion"  heading, 
to  allow  tefluthrin  to  be  used  as  an 
alternative  to  bifenthrin  in  treating  soil 
or  potting  media  for  plants  grown  on  the 
premises  to  prevent  infestation  with  or 
spread  of  the  imported  fire  ant;  and  (3) 
amend  paragraph  in.C4.,  under  the 
"Enforcement"  heading,  by  adding 
"tefluthrin"  to  a  reference  to  chonica) 
treatments  that  are  described  in 
paragraph  IILC3.  of  the  Appendix. 

We  are  not  proposing  that  tefluthrin 
be  used  as  an  ahemative  to  bifenthrin 
for  treating  plants  received  bam  outside 
sources  (under  the  "Exclusion" 
heading).  Drench  apphcations  are  used 
to  treat  plants  received  from  outside 
sources,  and  tefluthrin  is  oily  approved 
for  granular  incorporation.  Drench 
application  is  more  thorough  than 
topical  application  or  granular 
incorporation,  and  is  therefore  the  most 
effective  treatment  for  plants  received 
fiom  outside  sources  which  may  not 
have  already  been  treated  for  the 
imported  fire  ant. 

m  addition,  we  are  proposing  to  make 
two  miscellaneous  changes  in  paragraph 
ni.C.4.  The  first,  under  the  "Exclusion" 
heading,  would  add  the  word  "drench" 
immediately  after  the  word  "bifenthrin" 
in  paragraph  (b),  to  make  it  clear  that 
only  drench  applications  are  to  be  used 
in  treating  plants  received  ft-om  outside 
sources.  The  second  miscellaneous 
change,  under  the  "Enforcement" 
heading,  would  remove  the  word 
"liquid"  before  the  phrase  "liquid 
chlorpyrifos  and  bifenthrin"  to  make  it 
clear  that  the  bifenthrin  can  be  in  either  . 
liquid  or  granular  form. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  This  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  amend  the 
Appendix  to  the  imported  fire  ant 
regulations  to  allow  the  use  of  the 
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insecticide  tefluthrin  (FORCE*),  in 
granular  form,  for  the  treatment  of 
containerized  nursery  stock  that  is  to  be 
certified  for  interstate  movement  fitun 
areas  quarantined  for  imparted  fire  am. 

Approximately  2^45  nurseries  move 
containerized  nursery  stock  interstate 
-from  quarantined  areas  each  year. 
Twelve  of  these  nurseriee  would  be 
considered  large;  2,633  would  be 
considered  small,  with  annual  sales 
below  $500,000. 

Current  regulations  allow  for  the 
incorporation  of  granular  bifenthrin  for 
the  treatment  of  containerized  nursery 
stock  that  is  to  be  certified  for  interstate 
movement  from  quarantined  areas.  A 
50-pound  bag  of  granular  bifnithrin 
ciurently  retails  for  about  $38.50.  The 
expected  retail  price  for  tefluthrin  is  not 
available,  but  should  be  comparable  to 
that  of  bifenthrin.  For  this  reason, 
APHIS  anticipateethat  the  economic 
impact  to  nurseries  that  use  these 
products  would  not  be  significant. 

The  addition  of  tefluthrin  to  the  list 
of  authorized  chemicals  would  give 
nurseries  another  choice  of  insecticides 
so  they  could  choose  whichever  product 
best  suits  their  needs,  and  would 
provide  a  backup  ia  caee  one  of  the 
insecticides  is  taken  off  the  market  or  is 
unavailable  for  any  reason.  The  addition 
of  tefluthrin  could  also  stimulate 
competition  for  imported  fire  ant 
insecticides,  which  could  drive  down 
prices  for  all  chemicals  authorized 
imder  the  IFA  program.  If  this  were  to 
happen,  nurseries  would  benefit  by 
lower  treatment  costs. 

We  do  not  anticipate  that  there  would 
be  a  noticeable  impact  on  small  entities 
that  distribute  agricultural  chemicals. 
Distributors  of  agricultural  chemicals 
are  diversified  businesses  that  sell  a 
wide  variety  of  chemicals,  fertilizers, 
and  other  farm  and  nursery  supplies. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR 
3015,  subpart  V.) 

Executive  Order  12778 

This  propxMed  nde  has  been  reviewed 
imder  Executive  Order  12778,  Qvil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
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insecticide  teflutbrin  (FORCE*),  in 
granular  form,  for  the  treatment  of 
containerized  nursery  stock  that  is  to  be 
certified  for  interstate  movement  from 
areas  quarantined  for  imported  fire  ant. 

Approximately  2.645  nurseries  move 
containerized  nursery  stock  interstate 
from  quarantined  arees  each  yean 
Twelve  of  these  nurseriee  would  be 
considered  large;  2.633  would  be 
considered  small,  with  annual  sales 
below  $500,000. 

Current  regulations  allow  for  the 
iocorporation  of  granular  bifenthrin  for 
the  treatment  of  containerized  nursery 
stock  that  is  to  be  certified  for  interstate 
movement  from  quarantined  areas.  A 
50-pound  bag  of  granular  bif«ithnn 
ciurently  retails  for  about  $38.50.  The 
expected  retail  price  for  tefluthrin  is  not 
available,  but  should  be  comparable  to 
that  of  bifenthrin.  For  this  reason, 
APHIS  anticipatefr  that  the  economic 
impact  to  nurseries  that  use  these 
products  would  not  be  sigiificant. 

The  addition  of  tefluthrin  to  the  list 
of  authorized  chemicals  would  give 
nurseries  another  choice  of  insecticides 
so  they  could  choose  whichever  product 
best  suits  their  needs,  and  would 
provide  a  backup  in  case  one  of  the 
insecticides  is  taken  off  the  market  or  is 
unavailable  for  any  reason.  The  addition 
of  tefluthrin  could  also  stimulate 
competition  for  imported  fire  ant 
insecticides,  which  could  drive  down 
prices  for  all  chemicals  authorized 
under  the  IFA  program.  If  this  were  to 
happen,  nurseries  would  bei^fit  by 
lower  treatment  costs. 

We  do  not  anticipate  that  there  would 
be  a  noticeable  impact  on  small  entities 
that  distribute  agricultural  chemicals. 
Distributors  of  agriodtural  chemicals 
are  diversified  businesses  that  sell  a 
wide  variety  of  chemicals,  fertilizers, 
and  other  farm  and  nursery  supplies. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intei^ovemmental  consultation  vdth 
State  and  local  officials.  (See  7  CFR 
3015,  subpart  V.) 

Executive  Order  12778 

This  {M-oposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 


this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

National  Enrironmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepwired  for  this  proposed  rule. 
The  assessment  provides  a  basis  for  our 
conclusion  that  use  of  tefluthrin  at  the 
dosage  rate  of  25  ppra  would  not 
present  a  risk  of  disseminating  plant 
pests  and  would  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  witL  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.SX).  4321  et  seq.),  (2) 
Regulations  of  the  Coimcil  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  150t>-1508),  (3) 
USDA  Regulations  Implementing  PJEPA 
(7  CFR  Part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274.  August  31. 1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant* 
impact  are  available  for  public 
inspection  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  FOR  FURTMEH 
INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

.  Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine. 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  7  CFR  part  301  would  be 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 


Antbority:  7  U.S.C.  ISObb.  150dd.  ISOee. 
150ff,  161. 162,  and  164-r&7;  7  CFR  2.17. 
2.51.  and  371.2(c). 

.     2.  Part  301 ,  Subpart— Imported  Fire 
Ant,  Appendix  to  the  subpart,  would  be 
amended  as  follows: 

Appendix  to  Subpart  [Ammdedl 

a.  In  paragraph  in.B.,  under  the 
"Insecticides"  heading,  "Tefluthrin 
(FORCE*)"  would  be  added  foUowing 
"Fenoxycarb  (AWARD")". 

b.  Paragraph  IIl.C.3.a  would  be 
redesignated  as  paragraph  in.C.3.d.,  and 
a  new  paragraph  III.C.3.C.  would  be 
added  to  read  as  set  forth  below. 

c  In  newly  redesignated  paragraph 
III.C.3.d>,  the  introductory  text,  the 
phrase  "chlorpyrifos  and  bifenthrin" 
would  be  removed  and  the  phrase 
"chlorpyrifoe,  bifenthrin,  ortefluthrin" 
would  be  added  in  its  place;  and  a  new 
"Method  E — Granular  Incorporation 
(Tefluthrin)"  would  be  added  at  the  end 
of  the  paragraph,  to  read  as  set  forth 
below. 

d.  In  paragraph  ni.C.4.,  under  the 
"Exclusion"  heading,  paragraph  (b), 
introductory  text,  the  word  "'drench" 
would  be  added  immediately  after  the 
word  "bifenthrin";  and  a  new  entry, 
titled  "Tefluthrin",  would  be  added 
following  paragraph  (b)(3)  to  read  as  set 
forth  below. 

e.  In  paragraph  IILC4.,  under  the 
"Enforcement"  headkig,  in  the  sixth 
paragraph,  the  phrase  "liquid 
chlorpyrifos  or  bifenthrin"  would  be 
removed  and  the  phrase  "chlorpyrifos, 
bifenthrin.  or  tefluthrin"  would  be 
added  in  its  place. 

Subpar^-lmported  Fire  Ant 


Appendix  to  Subpart  "Imported  Fire 
Ant"— Portion  of  "Imported  Fire  Ant 
Program  Manual'  ^ 

III.  Regulatory  Procedures 


C.  Approved  Treatments. 
*        •        •        *        * 
3.  Plants — Balled  or  in  Containers. 


c.  Tefluthrin;  Granular  Formulation. 

Material:  Granular  tefluthrin — 
incorporation  into  soil  or  potting  media 
for  containerized  nursery  stock. 

Dosage:  Dosage  rate  is  25  ppm.  The 
amount  of  granular  tefluthrin  needed  to 
achieve  25  ppm  varies  with  the  bulk 
density  of  the  soil  or  potting  media. 


"  A  copy  of  the  entire  "Imported  Fire  Ant  Ptofpam 
Manual"  may  be  obtained  from  the  Administrator, 
c/o  Domestic  and  Emergency  Operatioiu.  PPQ. 
APHIS,  Federal  Buildiing.  6505  BelcresJ  Road. 
HyattsvHIc.  MD  20782. 
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Follow  label  directions  to  calculate  the 
amount  of  granular  tefluthrin  needed  to 
achieve  25  ppm.    | 

Exposure  period:  Containerized 
nursery  stock  can  be  certified  for 
interstate  movement  from  quarantined 
areas  immediately|upon  completion  of 
the  treatment. 


according  to  the 


Method  E — Granul  ir  Incorporation 
(Tefluthrin) 

Apply  tefluthrin 
label  directions  foi  granular 
incorporation.  Mix  thoroughly  to 
distribute  the  gran  ilar 
throughout  the  soi 
After  potting,  containers 
watered  to  the  poii  t 

Precautions:  Sati  iration 
potting  media  with 
essential.  Water  thi  it 
treatment  area,  whjch 
tefluthrin.  must  be 
accordance  with  St^te 

4.  Imported-Fire-Ant 
Containerized  Plan  is 


Exclusion 


Tefluthrin 

For  plants  grown 
Treatment  of  soil  oi 
granular  tefluthrin 
permitted  as  an  altt  mative 
with  granular  or  wettable 
formulation  of  bifeiith 
treatment  reduces 
of  containers  by 
from  adjacent  or 
premises.  The  dosa 

Apply  this  treatntnt 
label  directions. 

Mixing  must  be 
required  dosage 
throughout  the  entire 
media. 


•■  of  j  ra 


Done  in  Washingtor 
July  1994. 

B.  Glen  Lee, 

Acting  Administrator, 
Health  Inspection  Sen  ice 
|FR  Doc.  94-17632  Fil^d 

BiLUNG  COOC  3410-34-P 


Rural  Electrificatiofj  Administration 
7  CFR  Part  1710 

Credit  Support  of  P  )wer  Supply 
Borrowers 

AGENCY:  Rural  Elect^fication 
Administration,  USi)A 


tefluthrin  evenly 
or  potting  media. 

must  be 
of  saturation. 

of  the  soil  or 
the  tefluthrin  is 
drains  from  the 

may  contain 
isposed  of  in 
and  local  laws. 
:-Free  Nursery — 
Only 


on  the  premises: 
potting  media  with 
)rior  to  planting  is 
to  treatment 
powder 
rin.  This 

risk  of  infestation 
queens  flying  in 
infested 
le  rate  is  25  ppm. 
according  to  the 


tie 
ala  :e 
neirby 


a  iequate  to  blend  the 
inular  tefluthrin 
soil  or  potting 


DC.  this  14th  day  of 
Animal  and  Plant 

> 

7-19-94;  8:45  am] 


ACTION:  Advance  notice  of  proposed 
rulemaking;  reopening  of  comment 
period. 

SUMMARY:  On  June  2.  1994,  the  Rural 
Electrification  Administration  (REA) 
published  an  advance  notice  of 
proposed  rulemaking  requesting  public 
comment  on  REA's  policies  on  credit 
support  required  in  connection  with 
loans  to  power  supply  borrowers 
(G&T's).  In  response  to  requests  from 
members  of  the  public,  REA  is 
reopening  the  comment  period  on  this 
advance  notice. 

DATES:  Written  comments  and 
recommendations  must  be  received  by 
REA  by  August  17. 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  F.  Lament  Heppe,  Jr., 
Deputy  Director,  Program  Support  Staff, 
Rural  Electrification  Administration, 
room  2234, 14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1500.  REA  requires  a  signed  original 
and  three  copies  of  all  comments  (7  CFR 
1700.30(e)).  All  comments  received  will 
be  made  available  for  public  inspection 
in  room  2234-S  (address  as  above) 
during  regular  business  hours  (7  CFR 
1.27  (b)). 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lament  Heppe.  Jr..  Deputy  Director. 
Program  Support  Staff,  room  2234-S.  at 
,the  above  address.  Telephone:  (202) 
720-0736. 

SUPPLEMENTARY  INFORMATION:  On  June  2, 
1994.  at  59  FR  28495.  the  Rural 
Electrification  Administration  (REA) 
published  an  advance  notice  of 
proposed  rulemaking  on  7  CFR  part 
1710  on  REA's  credit  support  policies 
for  REA  power  supply  borrowers.  The 
advance  notice  had  a  45-day  period  for 
public  comments  which  ended  on  July 
18.  Because  of  requests  from  the  public 
for  more  time  to  prepare  responses.  REA 
is  extending  this  public  comment  period 
by  30  days.  The  new  comment  period 
will  expire  on  August  17. 1994. 

Dated:  July  14. 1994. 
Bob  J.  Nash. 

Under  Secretary.  Small  Community  and  Rural 

Development. 

|FR  Doc.  94-17631  Filed  7-19-94;  8:45  am] 

BILLING  CODE  3410-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-48-AD] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-200,  -300,  and  -320 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  EXDT. 
ACTION:  Notice  of  proposed  rulemakine 
(NPRM).  .  ^ 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  that  is  applicable  to  certain 
Aerospatiale  Model  ATR42-200.  -300.. 
and  -320  series  airplanes.  This  proposal 
would  require  modification  of  the 
wiring  in  the  elevator  controls  and  the 
pitch  trim  dissymmetry  monitoring 
equipment.  This  proposal  is  prompted 
by  a  report  of  loss  of  a  propeller  and 
engine  gearbox,  which  resulted  in 
damage  to  the  fuselage.  There  has  also 
been  a  report  that  a  modification  was 
implemented  in  the  elevator  control 
cables  during  manufacture,  which 
reduced  the  maximum  physical 
separation  between  the  elevator  controls 
and  the  monitoring  equipment.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  reduced 
controllability  of  the  airplane  in  the 
event  that  debris  from  an  engine  burst 
or  propeller  failure  were  to  strike  the 
fuselage  and  sever  the  elevator  flight 
controls. 

DATES:  Comments  must  be  received  by 
September  22.  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
48-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this  • 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1187;  fax  (206)  227-1320. 


SUPPLEMENTARY  INFORMATION: 
Comraents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
'  identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specificaily  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comraents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowiedge  receipt  of  their  comraents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-48-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  i^NPRMs 

Any  person  may  obtain  a  copy  of  this 
NTRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
94-N!wt-48-AD,  1601  Und  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airwortiiiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR42-200.  -300, 
and  -320  series  airplanes.  The  DGAC 
advises  of  a  recent  incident  involving  a 
Model  ATR42-300  in  which  loss  of  a 
propeller  and  engine  gearbox  damaged 
the  fuselage  in  the  ri^t-band  propeller 
plane  of  rotation.  The  DGAC  also 
advises  that  a  modification  was 
implemented  in  the  elevator  confjrol 
cables  during  manufacture  that  reduced 
the  maximimi  physical  separation 
between  the  elevator  controls  and  the 
monitoring  equipment  This  reduced 
separation  could  allow  severing  of  the 
elevator  flight  controls  in  the  event  that 
debris  from  an  engine  burst  or  propeller 
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SUPPLEMENTARY  INFOaWATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
'  identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-48-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  (^NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-48-AD,  1601  Und  Avenue  SVV., 
Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR42-200,  -300, 
and  -320  series  airplanes.  The  DGAC 
advises  of  a  recent  incident  involving  a 
Model  ATR42-300  in  which  loss  of  a 
propeller  and  engine  gearbox  damaged 
the  fuselage  in  the  ri^t-hand  propeller 
plane  of  rotation.  The  DGAC  also 
advises  that  a  modification  was 
implemented  in  the  elevator  contjol 
cables  during  manufacture  that  reduced 
the  maximimi  physical  separation 
between  the  elevator  controls  and  the 
monitoring  equipmenL  This  reduced 
separation  could  allow  severing  of  the 
elevator  flight  controls  in  the  event  that 
debris  fi-om  an  engine  burst  or  propeller 


failure  wwe  to  strike  the  fuselage.  This 
condition,  if  not  corrected,  could  result 
in  reduced  controllabifity  of  the 
airplane. 

Aerospatiale  has  issued  Service 
Bulletins  ATR42-27-0068,  and  ATR42- 
27-0069,  both  dated  January  25,  1994, 
that  describe  procedures  for  rerouting 
the  wiring  between  the  normal 
mechanical  pitch  controls  and  the 
normal  electric  pitch  trim  controls,  and 
between  the  normal  mechanical  pitch 
controls  and  the  pitch  trim  dissymmetry 
monitoring  equipment. 
Accomplishment  of  this  modification  is 
intended  to  restore  maximimi  physical 
separation  between  the  elevator  controls 
and  the  monitoring  equipment  The 
DGAC  has  issued  French  Airworthiness 
Directive  93-205-052(8),  as  revised  by 
Erratum,  dated  February  2.  1994,  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21^9  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  EXiAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  ail 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  hkely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  wiring  in  the 
elevator  controls  and  the  pitch  trim 
dissymmetrj'  monitoring  equipment. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

The  FAA  estimates  that  110  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  49  work  hours  per 
airplane  to  accompUsh  the  pioposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  oper^ors  is 
estimated  to  be  $296,450,  or  $2,695  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assmnptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the* 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action"' 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities- 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
anri  1423:  49  I'.S.C  106(g);  and  14  CFK 
11.89. 

§39.13    [Amended] 

2.  Section  3S.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  94-NM-48-AD. 

Applicability:  Model  ATT142-200.  -:iOO, 
and  -320  series  airplanes;  as  listed  in 
Aerospatiale  Service  Bulletin  ATR42-27- 
0068  and  ATR42-27-0069,  both  dated 
)anuary  25, 1994;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  3  months  after  the  ef&tive  date 
of  this  AD.  modify  the  wiring  in  the  ele\'ator 
controls  and  the  pitch  trim  dissymmetry 
monitoring  equipment,  in  accordance  uith 
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(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptabla  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  ad  i  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  co  [icerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Stan  iardization  Branch, 
ANM-113. 

(c)  Special  flight  pen  nits  may  be  issued  in 
accordance  with  §§21. 197  and  21.199  of  the 
Federal  Aviation  Regul  ations  (14  CFR  21.197 
and  21.199)  to  operate  he  airplane  to  a 
location  where  the  reqi  irements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Wi  shington.  on  July  13, 
1994. 

S.R.  Miller, 

Acting  Manager.  Trarsj  >ort  Airplane 
Directorate.  Aircraft  Ce  tification  Sen-ice. 
IFR  Doc.  94-17591  File  d  7-19-94;  8:45  am) 
BILUNC  CODE  4910-1»-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Adn^inistration 
20  CFR  Part  404 
RIN  0960-AD72 

Computing  Benefit  Amounts, 
Disposing  of  Underpayments. 
Resolving  Overpayments,  and 
Payment  Restriction 

AGENCY:  Social  Secuiity  Administration, 
HHS. 

ACTION:  Proposed  mlfcs. 


SUMMARY:  We  are  proposing  to  revise 
our  rules  on  computa  tion  of  benefits  to 
define  the  term  "first  becomes  eligible" 
as  it  relates  to  a  pensi  on  based  on 
noncovered  employment.  We  are  also 
revising  the  computa  ion  rules  to 
provide  that  we  wrill  i  ;onsider  all 
government  service  u  sed  by  a  pension- 
paying  agency  when  rve  determine 
whether  an  individus  1  first  became 
eligible  before  1986  for  a  pension  based 
on  noncovered  emplc  yment.  We  are 
also  revising  our  rule  on  determining 
fault  regarding  overpayments  to  state 
that  benefit  deductions  because  of  net 
earnings  from  self-enroloyment  are  not 
applicable  after  an  individual  attains 
age  70.  Additionally,  jwe  are  revising  our 
rules  on  underpayments  to  clarify  a 
misleading  cross  refei  ence.  Finally,  we 


are  updating  the  list  of  countries  to 
which  benefit  payments  are  withheld 
because  of  Treasury  Department 
restrictions. 

DATES:  Your  comments  will  be 
considered  if  we  receive  them  no  later 
than  September  19, 1994. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 
21235,  sent  by  telefax  to  (410)  966- 
0869,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  between  8:00  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Schanberger,  Legal  Assistant,  3-B-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-8471  for  information  about  these 
rules. 

SUPPLEMENTARY  INFORMATION:  Section 
215(a)(7)  of  the  Social  Security  Act  (the 
Act)  requires  us  to  perform  a  modified 
computation  of  the  primary  insurance 
amount  (the  basic  benefit  amount)  of  an 
individual's  old-age  or  disability 
insurance  benefit  if  the  individual  first 
becomes  eligible  after  1985  for  such  a 
benefit  and  for  a  monthly  periodic 
payment  based  on  noncovered 
employment.  The  modified  computation 
affects  individuals  who  are  concurrently 
entitled  to  such  a  monthly  periodic 
payment  ai^d  to  old-age  or  disability 
benefits  under  title  II  of  the  Act.  It 
results  in  a  lower  primary  insurance 
amount  that  would  have  been  computed 
if  the  monthly  periodic  payment  had 
been  considered.  However,  neither  the 
Act  nor  our  regulations  at  20  CFR 
404.213  define  the  phrase  "first 
becomes  eligible." 

In  defining  "first  becomes  eligible," 
we  have  identified  two  interpretations 
which  pertain  to  the  date  creditable 
service  is  acquired.  One  interpretation  is 
that  an  individual  first  becomes  eligible 
when  he  or  she  has  currently  acquired 
enough  service  to  qualify  for  a  pension. 


The  other  interpretation  is  that  an 
individual  first  becomes  eligible  when 
he  or  she  has  acquired  enough  service 
to  qualify-  for  a  pension,  regardless  of 
when  the  service  was  acquired. 

We  recently  became  aware  that  some 
individuals  have  purchased  credit  for 
prior  service,  e.g.,  military  service, 
which  could  affect  their  eligibility  date 
and  allow  them  to  become  eligible 
before  1986  for  a  monthly  pension  based 
on  noncovered  employment.  Such  an 
individual  would  Uius  be  excluded  from 
the  modified  computation  because  he  or 
she  first  became  eligible  for  the  monthly 
pension  before  1986.  There  is  no 
restriction  in  the  Act  which  precludes 
using  purchased  credit  to  establish 
eligibility  before  1986  for  a  monthly 
pension  based  on  noncovered 
employment  and  we  see  no  reason  not 
to  consider  purchased  credits  when 
deciding  whether  the  modified 
computation  applies. 

We  have  adopted  the  interpretation 
that  we  will  consider  all  applicable 
service  used  by  the  pension-paying 
agency,  regardless  of  when  the  service 
was  acquired.  Under  this  interpretation, 
an  individual  "first  becomes  eligible" 
for  a  monthly  periodic  payment  for  the 
first  month  (including  a  past  month) 
that  the  individual  meets  all  the 
requirements  for  the  payment  except 
stopping  work  or  applying  for  the 
payment.  We.  therefore,  propose  to         I 
amend  §  404.213(a)  to  include  the 
definition  of  "first  becomes  eligible" 
and  our  policy  on  applicable  service. 

Regarding  imderpayments.  the  current 
§  404.503(b),  which  reflects  section 
204(d)  of  the  Act,  provides  that  if  an 
individual  dies  before  receiving  a  title  11 
benefit  payment,  the  underpayment  so 
created  is  payable  to  a  person  or  persons 
in  an  order  of  priority  as  specified  in 
that  section.  Paragraph  (3)  of 
§  404.503(b)  provides  that  if  there  is  no 
one  higher  in  the  order  of  priority,  the 
underpayment  may  be  paid  to  the 
"parent  or  parents  of  the  deceasdfd 
individual  (as  defined  in  §  404.374) 
entitled  to  monthly  benefit  on  tiie  basis 
of  the  same  earnings  record  as  was  the 
deceased  individual"  in  the  month  of 
death.  Under  paragraph  (6)  of 
§  404.503(b),  if  there  is  no  one  higher  in 
the  order  of  priority,  the  underpayment 
may  be  paid  to  the  "parent  or  parents 
of  the  deceased  individual  (as  defined 
in  §  404.374)  who  do  not  qualify  under 
paragraph  (b)(3)." 

Section  404.374  defines  "parent"  as 
the  natural,  adoptive,  or  stepparent  of 
an  insured  person  and  is  based  on  the 
statutory  requirements  for  eligibility  for 
benefits  as  the  parent  of  an  insured 
worker.  However,  these  stringent 
criteria  are  not  required  for  purposes  of 


receiving  an  underpayment.  Section 
204(d)  (3)  and  (6)  of  the  Act  require  only 
that  the  individual  be  the  parent  of  the 
deceased  underpaid  beneficiary.  The 
cross  reference  to  §  404.374  in 
§  404.503(b)  (3)  and  (6)  results  in  an 
unduly  restrictive  definition  of  a  parent 
who  is  eligible  for  an  underpayment. 
We  are.  therefore,  proposing  to  revise 
§  404.503(b)  (3)'and  (6)  so  that  for 
purposes  of  eligibility  for  an 
underpayment,  the  definition  of 
"parent"  in  §404.374  is  extended  to  a 
parent  of  any  deceased  individual  who 
was  entitled  to  social  security  benefits. 

Regarding  overpajinents,  we  are 
amending  §  404.510.  which  Hsts  the 
situations  where  an  individual  may  be 
considered  to  be  "without  fault  '  for 
accepting  an  incorrect  benefit  payment. 
Paragraph  (/)  of  that  section  explains 
that  the  overpaid  individual  may  be 
"without  fault"  in  causing  the 
overpayment  if  he  or  she  reasonably 
believed  that  net  earnings  from  self- 
emplojTnent  after  attaining  age  72  in  a 
taxable  year  would  not  be  cause  for 
deductions  from  benefits  for  months  in 
the  year  of  attaining  age  72  that  are 
before  the  month  of  attaimnent.  For 
months  after  1982,  the  age  at  which 
social  security  beneficiaries  are  no 
longer  subject  to  an  earnings  test  has 
been  reduced  from  age  72  to  age  70. 
This  reduction  from  age  72  to  70  is 
based  on  section  302  of  Pub.  L.  95-216 
(the -Social  Security  Amendments  of 
1977)  which  became  effective  for 
months  after  December  1982,  as 
provided  in  section  2204  of  Pub.  L.  97- 
35  (the  Omnibus  Budget  Reconciliation 
Act  of  1981).  We  are,  therefore,  revising 
§404.510(7)  to  change  age  72  to  age  70 
for  months  after  December  1982. 

Our  final  amendment  in  these 
regulations  is  to  delete  Albania  and  the 
German  Democratic  Republic  from  the 
list  in  §  404.460  of  countries  to  which 
the  Department  of  the  Treasury  will  not 
send  benefit  checks.  On  November  7. 
1991 ,  The  Department  of  the  Treasury 
removed  the  German  Democratic 
Republic  from  the  Withheld  Check  List 
set  out  in  31  CFR  211.1  by  publishing 
final  rules  in  the  Federal  Register  at  56 
FR  56931.  On  September  30,  1992,  the 
Department  removed  Albania  from  the 
list  by  publishing  final  rules  in  the 
Federal  Register  at  57  FR  44998. 

Regulatory  Procedures 

Executive  Order  No.  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  E.O.  12866.  Thus,  they 
were  not  subject  to  OMB  review. 
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receiving  an  underpayment.  Section 
204(d)  (3)  and  (6)  of  the  Act  require  only 
that  the  individual  be  the  parent  of  the 
deceased  underpaid  beneficiary.  The 
cross  reference  to  §  404.374  in 
§  404.503(b)  (3)  and  (6)  results  in  an 
unduly  restrictive  definition  of  a  parent 
who  is  eligible  for  an  underpayment. 
We  are,  therefore,  proposing  to  revise 
§  404.503(b)  (3)'and  (6)  so  that  for 
purposes  of  eligibility  for  an 
underpayment,  the  definition  of 
"parent"  in  §404.374  is  extended  to  a 
parent  of  any  deceased  individual  who 
was  entitled  to  social  security  benefits. 

Regarding  overpajinents,  we  are 
amending  §  404.510,  which  Hsts  the 
situations  where  an  individual  may  be 
considered  to  be  "without  fault"  for 
accepting  an  incorrect  benefit  payment. 
Paragraph  (/)  of  that  section  explains 
that  the  overpaid  individual  may  be 
"without  fault"  in  causing  the 
overpayment  if  he  or  she  reasonably 
believed  that  net  earnings  from  self- 
emplojTnent  after  attaining  age  72  in  a 
taxable  year  would  not  be  cause  for 
deductions  from  benefits  for  months  in 
the  year  of  attaining  age  72  that  are 
before  the  month  of  attainment.  For 
months  after  1982,  the  age  at  which 
social  security  beneficiaries  are  no 
longer  subject  to  an  earnings  test  has 
been  reduced  from  age  72  to  age  70. 
This  reduction  from  age  72  to  70  is 
based  on  section  302  of  Pub.  L.  95-216 
(the -Social  Security  Amendments  of 
1977)  which  became  effective  for 
months  after  December  1982,  as 
provided  in  section  2204  of  Pub.  L.  97- 
35  (the  Omnibus  Budget  Reconciliation 
Act  of  1981).  We  are,  therefore,  revising 
§404.510(7)  to  change  age  72  to  age  70 
for  months  after  December  1982. 

Our  final  amendment  in  these 
regulations  is  to  delete  Albania  and  the 
German  Democratic  Republic  from  the 
list  in  §  404.460  of  countries  to  which 
the  Department  of  the  Treasury  will  not 
send  benefit  checks.  On  November  7, 
1991,  The  Department  of  the  Treasury 
removed  the  German  Democratic 
Republic  from  the  Withheld  Check  List 
set  out  in  31  CFR  211.1  by  publishing 
final  rules  in  the  Federal  Register  at  56 
FR  56931.  On  September  30,  1992,  the 
Department  removed  Albania  fi-om  the 
list  by  publishing  final  rules  in  the 
Federal  Register  at  57  FR  44998. 

Regulatory  Procedures 

Executive  Order  No.  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  E.O.  12866.  Thus,  they 
were  not  subject  to  OMB  review. 


Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  since  these  rules  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pub. 
L.  96-354.  the  Regulatory  Flexibility 
Act,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  impose  no 
additional  reporting  or  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802  Social  Security- 
Disability  Insurance;  93.803  Social  Security- 
Retirement  Insurance;  93.805  Social  Security- 
Survivors  Insurance) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure;  Blind  disability  benefits, 
Old-age.  Survivors,  and  Disability 
Insurance;  Reporting  and  recordkeeping 
requirements;  Social  Security. 

Dated:  May  27. 1994. 
Shirley  Chater, 
Commissioner  of  Social  Security. 

Approved:  July  7.  1994. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Senices. 

For  the  reasons  set  out  in  the 
preamble,  we  are  proposing  to  amend 
Subparts  C,  E.  and  F  of  Part  404  of  20 
CFR  Chapter  III  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

1.  The  authority  citation  for  Subpart 
C  of  Part  404  continues  to  read  as  , 
follows: 

Authority:  Sees.  202(a).  205(a).  215,  and 
1102  of  the  Social  Security  Act;  42  U.S.C. 
402(a).  405(a).  415.  and  1302. 

2.  Section  404.213  is  amended  by 
adding  two  sentences  after  the  first 
sentence  of  paragraph  (a)(3)  to  read  as 
follows: 

§  404^1 3    Computation  where  you  are 
eligible  for  a  pension  based  on  your 
noncovered  employment. 

(a)  •   *   * 

(3)  •   *   * 

We  consider  you  to  first  become 
eligible  for  a  monthly  pension  in  the 
first  month  for  which  you  met  all 
requirements  for  the  pension  except  that 
you  were  working  or  had  not  yet 
applied.  In  determining  whether  you  are 
eligible  for  a  pension  before  1986.  we 
consider  all  applicable  service  used  by 
the  pension-paying  agency.  *   •  * 


3.  The  authority  citation  for  Subpart 
E  of  Part  404  continues  to  read  as 
follows: 

Authority:  Sees.  202.  203,  204(a),  and  (e). 
205(a)  and  (c),  222(b).  223(e).  224,  227,  and 
1102  of  the  Social  Security  Act;  42  U.S.C. 
402, 403.  404(a)  and  (e),  405(a)  and  |c), 
422(b).  423(e).  424.  427.  and  1302. 

4.  Section  404.460  is  amended  by 
revising  the  list  of  countries  in 
paragraph  (c)(3)  to  read  as  follows: 

§  404.460    Nonpayment  of  monthly  t>enef  tts 
of  aliens  outside  the  United  States. 

*  *        «         *        » 

,      (c)  *   •'  • 

(3)*   •   * 

Cuba.  Democratic  Kampuchea 
(formerly  Cambodia).  North  Korea, 
Vietnam. 

•  *        »        »        * 

5.  The  authority  citation  for  Subpart 
F  of  Part  404  continues  to  read  as 
follows:- 

Aiilhority:  Sees.  204(a^(d).  205(a).  and 
1 102  of  the  Social  Security  Act;  31  U.S.C 
3720A;  42  U.S.C.  404(a(c)(l)(iv)(C)-(d), 
405(a).  and  1302. 

6.  Section  404.503  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(6)  to 
read  as  follows: 

§404.503    Underpayments. 

***** 

(b)*   *   * 

(3)  The  parent  or  parents  of  the 
deceased  individual,  entitled  to  a 
monthly  benefit  on  the  basis  of  the  same 
earnings  record  as  was  the  deceased 
individual  for  the  month  in  which  such 
individual  died  (if  more  than  one  such 
parent,  in  equal  shares  to  each  such 
parent).  For-this  purpose,  the  definition 
of  "parent"  in  §  404.374  includes  the 
parent(s)  of  any  deceased  individual 
who  was  entitled  to  benefits  under  title 
II  of  the  Act. 

*  »        «        »        « 

(6)  The  parent  or  parents  of  the 
deceased  individual,  who  do  not  qualify 
under  paragraph  (b)(3)  of  this  section  (of 
more  than  one  such  parent,  in  equal 
shares  to  each  such  parent).  For  this 
purpose,  the  definition  of  "parent"  in 
§  404.374  includes  the  parent(s)  of  any 
deceased  individual  who  was  entitled  to 
benefits  under  title  II  of  the  Act. 

•  •        •        •        • 

7.  Section  404.510  is  amended  by 
revising  paragraphs  (1)  to  read  as 
follows: 

§  404.510    When  an  Individual  is  "without 
fault"  in  a  deduction-overpayment 

***** 

(1)  Reasonable  belief,  with  respec  •  to 
earnings  activity  for  months  after 
December  1982.  that  net  earnings  from 
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self-employment  after  attainment  of  age 
70  (age  72  for  months  after  December 
1972  and  before  January  1983)  in  the 
taxable  year  in  which  such  age  was 
attained  would  not  cause  deductions 
(see  §  404.430(a))  with  respect  to 
benefits  payable  foi'  months  in  that 
taxable  year  prior  t  >  the  attainment  nf 
such  age. 
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20  CFR  Part  404 
RIN0960-A079 

Federal  Old-Age,  $urvivors  and 
Disability  tnsuranoe;  Ctianges  in 
Evidence  Require<^  To  Presume  a 
Person  Is  Dead 

AGENCY:  Social  Seclirity  Administration, 

HHS. 

ACTION:  Proposed  riles. 


SUMMARY:  These  prt  >posed  regulations 
would  provide  that 
Social  Seciuity  Act 
presumption  of  dea  \h  arises  when  the 
claimant  established  an  individual  has 
been  absent  from  his  or  her  residence 
and  not  heard  fromtfor  7  years.  Once  the 
presumption  is  made,  the  burden  then 
shifts  to  us  to  rebut  (the  presumption 
either  by  presenting  evidence  that  the 
missing  individual  (s  still  alive  or  by 
providing  an  explanation  to  account  for 
the  individual's  absence  in  a  manner 
consistent  with  continued  life  rather 
than  death.  j 

DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  no 
later  than  September  19, 1994. 
ADDRESSES:  Commoits  should  be 
submitted  in  writing  to  the 
Commissioner  of  S<fcial  Security. 
Department  of  Health  and  Human 
Services,  P.O.  1585  J  Baltimore,  MD 
21235.  Altemativelj,  you  may  fax  you 
comments  to  the  Copimissioner  of 
Social  Security  at  (4lO)  966-0869  or 
deliver  them  to  the  pffice  of 
Regulations,  Social  Security 
Administration,  J-B-4  Operations 
Building.  6401  Seci^ty  Boulevard. 
Baltimore,  MD  21235  between  8:00  a.n 
and  4:30  P.M.  on  regular  business  days. 
Comments  receivedlmay  be  inspected 
during  these  same  hlours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INF0r4vT10N  CONTACT: 
Philip  Berge,  Legal  Assistant,  Office  of 
Regulations,  Social  Security 
Administration,  64C 1  Security 
Boulevard.  Baltimo^,  MD  21235. 
965-1769. 


(410) 


SUPPLEMENTARY  INFORMATION: 
Background 

Under  title  II  of  the  Act,  a  lump  sum 
death  payment  and  monthly  survivors" 
benefits  may  be  payable  based  on  the 
earnings  of  a  deceased  insured  person. 
In  order  to  ensure  that  these  benefits  are 
not  paid  based  on  mere  desertion,  any 
inquiry  into  entitlement  begins  with  an 
assumption  that  a  person  last  known  to 
be  alive  is  still  living,  and  that  a 
person's  failure  to  communicate  with  a 
few  people  and  to  return  to  a  particular 
place  do  not,  in  themselves,  give  rise  to 
a  presumption  of  death.  To  establish 
eligibility  for  such  benefits,  the  claimant 
must  establish  that  the  insured  person  is 
dead.  If  proof  of  death  (as  described  in 
§§  404.720(b)  and  (c))  is  unavailable,  we 
will  presume  an  insured  person  is  dead 
if  certain  evidence  is  presented.  Under 
the  present  §  4O4.7210j),  such  evidence 
includes  signed  statements  by  those  in 
a  position  to  know  and  other  records 
which  show  that  the  person  has  been 
absent  from  his  or  her  residence  for  no 
apparent  reason,  and  has  not  been 
heard  from  for  at  least  7  years. 

This  evidentiary  requirement  has 
yielded  two  very  different 
interpretations.  It  has  long  been  our 
poKcy  that  the  claimant  must  present 
the  evidence  necessary  to  establish  that 
he  or  she  is  entitled  to  benefits. 
Accordingly,  for  us  to  presiune  that  an 
insured  person  is  dead,  the  claimant 
must  establish  that  the  insured  person 
not  only  has  not  been  heard  bom  for  at 
least  7  years,  but  also  that  he  or  she  has 
been  absent  frt)m  his  or  her  residence 
for  no  apparent  reason.  If  the  insured 
person's  absence  can  be  attributer  to 
known  domestic  or  financial  difficulties 
or  to  some  other  rational  reason  for 
leaving  home,  death  is  not  presumed. 
We  are  not  required  to  establish  that  the 
insured  person  is  still  alive  to  explain 
the  person's  absence. 

In  contrast  to  our  interpretation,  a 
number  of  United  States  Courts  of 
Appeals  have  issued  decisions  which 
have  presumed  the  death  of  a  missing 
person  despite  the  existence  of  other 
reasonable  explanations  for  the  person's 
absence.  These  court  decisions  have 
held  that  a  presumption  of  death  arises 
under  our  regulations  when  the 
claimant  shows  that  a  person  has  been 
absent  fit)m  his  or  her  residence  and  not 
heard  from  for  7  years.  Once  the 
claimant  has  made  this  showing,  these 
decisions  state  that  the  Secretary  bears 
the  burden  of  rebutting  the  presiunption 
of^eath  either  by  presenting  evidence 
showing  that  the  missing  person  is  alive 
or  by  providing  an  explanation  to 
account  for  the  individual's  absence  in 
a  manner  that  is  consistent  with 


continued  life.  As  a  result  of  these  court 
decisions,  we  published  Social  Security 
Acquiescence  Rulings  appUcable  in  the 
Third,  Fifth.  Sixth.  Eighth.  Ninth. 
Tenth,  and  Eleventh  Circuits  which 
adopt  this  interpretation  of  §  404.721.  . 

We  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  Februaxy  29, 
1984,  (49  FR  7405-7406).  containing 
proposed  revisions  of  §  404.721  which 
we  hoped  would  clarify  the  regulation 
to  avoid  the  varying  interpretations  of 
the  regulation  made  by  the  courts. 
I  Inder  the  previously  proposed 
regulation,  we  would  presume  the  death 
of  the  insured  person  if  signed 
statements  by  persons,  who  were  in  a 
position  to  know,  and  other  evidence 
showed  that  all  three  of  the  following 
requirements  were  met: 

(1)  The  insured  person  has  not  had 
contact  of  any  kind  with  any  relatives, 
dependents,  employers,  or  friends  for  at 
least  7  years. 

(2)  A  diligent  search  was  conducted 
with  the  air  of  the  appropriate 
authorities  reasonably  soon  after  the 
insured  person's  disappearance,  but  the 
search  failed  to  locate  or  explain  the 
absence  of  the  insured  person. 

(3)  Circumstances  surrounding  the 
insured  person's  disappearance  allow 
no  reasonable  explanation  of  that 
person's  absence  other  than  death. 

After  much  deliberation,  we  have 
decided  that  we  will  not  adopt  the  rule 
published  in  the  NPRM.  This  NPRM 
withdraws  the  NPRM  published  at  49 
FR  7405-7406  on  February  29,  1984. 

In  light  of  the  Social  Security 
Acquiescence  Rulings,  we  are  now 
administering  two  di^rent  standards 
with  respect  to  presumption  of  death  for 
entitlement  purposes.  One  standard  is 
based  on  our  historical  interpretation  of 
the  regulation;  the  other  on  the  Social 
Security  Acquiescence  Rulings  issued 
for  the  seven  different  circuits  as  the 
result  of  appellate  court  decisions.  We 
have  reevaluated  our  policies  and  are 
proposing  to  revise  the  existing 
regulation  and  establish  a  national 
policy  based  on  the  interpretation  set 
forth  by  the  courts. 

Also,  we  propose  to  revise  the 
regulations  to  include  a  new  section 
which  will  contain  information  on 
evidence  which  will  rebut  a 
presumption  of  death.  Current 
regulations  do  not  provide  guidance  on 
what  constitutes  evidence  to  rebut  a 
presumption  of  death. 

The  proposed  regulations  will  provide 
that  the  presumption  of  death  arises 
when  the  claimant  establishes  an 
individual  has  been  absent  from  his  or 
her  residence  and  not  heard  from  for  7 
years.  Once  the  presumption  is  made, 
the  burden  then  shifts  to  us  to  rebut  the 


presumption  either  by  presenting 
evidence  that  the  missing  individual  is 
still  alive  or  by  providing  an 
explanation  to  account  for  the 
individual's  absence  in  a  manner 
consistent  with  continued  life  rather 
than  death. 

We  will  remove  reference  to 
establishing  no  apparent  reason  for  the 
absence  from  §  404.72lfb).  We  will 
provide  rules  concerning  the  rebuttal  of 
a  presumption  of  death  in  proposed 
§  404.722,  a  new  section  to  the 
regulations.  This  section  will  provide 
that  a  presumption  of  death  made  based 
on  §  404.721(b)  will  be  rebutted  if  there 
is  evidence  available  that  the  person  is 
still  alive  or  the  absence  can  be 
explained  in  a  manner  consistent  with 
continued  life  rather  than  death.  We 
will  also  make  a  conforming  change  to 
§  404.988  (conditions  for  reopening)  to 
reflect  the  proposed  change  in 
§  404.721(b). 

We  will  rescind  the  following  Social 
Security  Acquiescence  Rulings  by 
publishing  a  notice  in  the  Federal 
Register  when  we  publish  these  rules  as 
final  in  the  Federal  Register  AR  86-6(3); 
AR  86-7(5);  AR  86-6(6);  AR  86-9(9);  AR 
86-10(10);  AR  86-11(11);  and  AR  93- 
6(8). 

Regulatory  Procedures 

Executive  Order  No.  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  proposed  rules  do 
not  meet  the  criteria  for  a  significant 
regulatory  action  under  E.0. 12866. 
Thus,  they  were  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  these  rules  will  only  affect 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pub. 
L.  96-354,  the  regulatory  Flexibility  Act, 
is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose 
no  new  reporting  or  recordkeeping 
requirements  requiring  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802,  Social  Security- 
Disability  Insurance;  93.803,  Social  Security- 
Retirement  Insurance;  and  93.805,  Social 
Security-Survivors  Insurance.) 

List  of  Subjects  in  20  CFR  404 

Administrative  practice  and 
procedure;  Aged,  Blind,  Death  benefits; 
OIcFage,  Survivors,  and  Disability 
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presumption  either  by  presenting 
evidence  that  the  missing  individual  is 
still  alive  or  by  providing  an 
explanation  to  account  for  the 
individual's  absence  in  a  manner 
consistent  with  continued  life  rather 
than  death. 

We  will  remove  reference  to 
establishing  no  apparent  reason  for  the 
absence  from  §  404.721(b).  We  will 
provide  rules  concerning  the  rebuttal  of 
a  presumption  of  death  in  proposed 
§  404.722,  a  new  section  to  the 
regulations.  This  section  will  provide 
that  a  presumption  of  death  made  based 
on  §  404.721(b)  will  be  rebutted  if  there 
is  evidence  available  that  the  person  is 
still  alive  or  the  absence  can  be 
explained  in  a  manner  consistent  with 
continued  life  rather  than  death.  We 
will  also  make  a  conforming  change  to 
§  404.988  (conditions  for  reopening)  to 
reflect  the  proposed  change  in 
§  404.721(b). 

We  will  rescind  the  following  Social 
Security  Acquiescence  Rulings  by 
publishing  a  notice  in  the  Federal 
Register  when  we  publish  these  rules  as 
final  in  the  Federal  Register  AR  8&-6(3); 
AR  86-7(5);  AR  86-8(6);  AR  86-9(9);  AR 
86-10(10);  AR  86-11(11);  and  AR  93- 
6(8). 

Regulatory  Procedures 

Executive  Order  No.  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  proposed  rules  do 
not  meet  the  criteria  for  a  signiHcant 
regulatory  action  under  E.0. 12866. 
Thus,  they  were  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  these  rules  will  only  affect 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pub. 
L.  96-354,  the  regulatory  Flexibility  Act, 
is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose 
no  new  reporting  or  recordkeeping 
requirements  requiring  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802,  Social  Security- 
Disability  Insurance;  93.803,  Social  Security- 
Retirement  Insurance;  and  93.805,  Social 
Security-Survivors  Insurance.) 

List  of  Subjects  in  20  CFR  404 

Administrative  practice  and 
procedure;  Aged,  Blind,  Death  benefits; 
OlcPage,  Survivors,  and  Disability 


insurance;  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated:  May  17, 1994. 
Shirley  Chater, 

Commissioner  of  Social  Security. 

Approved:  July  7, 1994. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  we  are  proposing  to  amend 
Subparts  H  and  J  of  Part  404  of  20  CFH 
Chapter  III  as  follows: 

PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

1.  The  authority  citation  for  Subpart 
H  of  Part  404  continues  to  read  as 
follows: 

Authority:  Sees.  205(a)  and  1102  of  the 
Social  Security  Act;  42  U.S.C  405(a)  and 
1302. 

§404.721    [Amended] 

2.  Section  404.721(b)  is  amended  by 
removing  "for  no  apparent  reasons." 
and  by  removing  the  comma  between 
"from"  and  "for"  in  the  first  sentence; 
and  by  removing  "If  there  is  no 
evidence  available  that  he  or  she  is  still 
alive"  in  the  second  sentence  and 
substituting  the  words  "If  the 
presumption  of  death  is  not  rebutted, 
pursuant  to  §  404.722"  in  its  place. 

3.  New  section  404.722  is  added  to 
read  as  follows: 


§404.722 
Deattt. 


Rebuttal  of  a  Presumption  of 


A  presumption  of  death  made  based 
on  §  404.721(b)  can  be  rebutted  by 
evidence  that  establishes  that  the  person 
is  still  alive  or  explains  the  individual's 
absence  in  a  manner  consistent  with 
continued  life  rather  than  death. 

Example  1:  Evidence  in  a  claim  for 
surviving  child's  benefits  showed  that 
the  worker  had  wages  posted  to  his 
earnings  record  in  the  year  following  the 
disappearance.  It  was  established  that 
the  wages  belonged  to  the  worker  and 
were  for  work  done  after  his 
"disappearance."  In  this  situation,  the 
presumption  of  death  is  rebutted  by 
evidence  (wages  belonging  to  the 
worker)  that  the  person  is  still  alive  after 
the  disappearance. 

Example  2:  Evidence  shows  that  the 
worker  left  the  family  home  shortly  after 
woman,  whom  he  had  been  seeing,  also 
disappeared,  and  that  the  worker 
.phoned  his  wife  several  days  after  the 
disapp>earance  to  state  he  intended  to 
begin  a  new  life  in  California.  In  this 
situation  the  presumption  of  death  is 
rebutted  because  the  evidence  explains 


the  worker's  absence  in  a  manner 
consistent  with  continued  life. 

4.  The  authority  citation  for  Subpart 
J  of  Part  404  continues  to  read  as 
follows: 

Authority:  Sees.  201(j),  205(a),  (b),  and  (d)- 
(h).  221(d).  and  1102  of  the  Social  Security 
Act;  31  U.S.C.  3720A;  40  U.S.C  401(j), 
405(a),  (b),  and  (d)-(h).  421(d),  and  1302. 

5.  Paragraph  (c)(4)  introductory  text 
and  (c)(4)(i)  of  §  404.988  are  revised  to 
read  as  follows: 

§  404.988    Conditions  for  reopening. 

***** 

(c)*  •  * 

(4)  Your  claim  was  denied  because 
you  did  not  prove  that  a  person  died, 
and  the  death  is  later  established — 

(i)  By  a  presiunption  of  death  under 
§  404.721(b);  or, 

(ii)*   •   * 
*         *        •         •        • 

[FR  Doc.  94-17402  Filed  7-19-94;.8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  80, 82, 84,  87,  88,  and  90 

[CGD  94-011] 

RIN2115-AE72 

inland  Navigation  Rules;  Lighting 
Provisions 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  certain  technical  lighting 
provisions  and  interpretive  regulations 
supplementing  the  Inland  Navigation 
Rules.  These  proposed  changes  will 
bring  certain  U.S.  technical  rules  into 
conformity  with  amendments  to  the 
International  Regulations  for  Preventing 
Collisions  at  Sea  (72  COLREGS) 
scheduled  to  become  effective  in 
November,  1995.  In  addition,  at  the 
request  of  the  Navigation  Safety 
Advisory  Council  (NAVSAC),  the  Coast 
Guard  is  proposing  several  interpretive 
regulations  to  clarify  ambiguities  in  the 
rules. 

DATES:  Comments  must  be  received  on 
or  before  September  19, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretarv,  Marine  Safety 
Council  (G-LRA/3406J  (CGD  94-011), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
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Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secitetary  maintains  the 
public  docket  tor  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Heetdouarters,  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  executive  Federal  holidays.  The 
telephone  number  is  |202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jonathan  Epstein.  Navigation  Rules  and 
Information  Branch.  Office  of 
Navigation  Safety  and  Waterway 
Services,  (202)  267-0352  or  (202)  267- 
0357.  I 

SUPPLEMBaARY  INFORMATION: 
Request  for  ConunentB 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD  94-011)  and  thej  specific  section  of 
this  proposal  to  whicli  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  Ivger  than  8*/^  by 
11  inches,  sxiitabla  forjcopying  and 
electronic  fihng.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  orjenvelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comraentsl 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address]  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing^ would  be 
beneficial  If  it  determines  tliat  the 
opportunity  for  oral  psesentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  heating  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  perso^  involved  in 
drafting  this  document  are  Jonathan 
Epstein.  Project  ManaAjr.  Office  of 
Navigation  Safety  and  Waterway 
Services,  and  Ms.  Heleki  Boutrous, 
Project  Counsel.  Officd  of  Chief  Counsel. 

Background  and  Furppse 

The  Inland  Navigation  Rules  and  the 
International  Regulatic  ns  for  Preventing 
Collisions  at  Sea  (72  O  3LREGS)  provide 
Rules  governing  all  ve;  sels  on  inland 
waters  and  on  the  high  seas. 


respectively.  In  order  to  maintain 
consistency  between  the  72  COLREGS 
and  the  Inland  Navigation  Rules,  the 
Coast  Guard  is  proposing  to  revise 
certain  technical  rules  to  conform  with 
amendments  to  the  72  COLREGS 
scheduled  to  become  effective  in 
November  1995.  The  Coast  Guard 
anticipates  that  those  proposed 
revisions,  if  adopted,  would  also 
become  effective  November  1995  to 
coincide  with  the  effecdve  date  of  the 
COLREGS  amendments.  In  no  case 
would  the  amendments  become 
effective  before  November.  1995. 

In  addition,  the  Navigation  Safety 
Advisory  Council  (NAVSAC).  a 
congressionally  mandated  advisory 
group,  has  been  reviewing  the  Inland 
Navigation  Rules  for  consistency  with 
the  72  COLiySGS.  As  part  of  this 
ongoing  review.  NAVSAC  has 
recommended  several  regulatory 
changes  to  clarify  ambiguities  in 
practical  apphcation  of  the  rules  as  well 
as  to  bring  the  Inland  Navigation  Rules 
into  closer  conformity  with  the  72 
COLREGS. 

Discussion  of  Proposed  Amendments  to 
Conform  to  72  COLREGS  Changes 

In  November  1995,  eight  amendments 
to  the  72  COLREGS  will  become 
effective.  NAVSAC  has  endorsed 
amending  the  Inland  Navigation  Rules 
technical  annexes  to  reflect  these 
changes  to  the  72  COLREGS.  These 
proposed  amendments  deal  primarily 
with  light  placement  requirements. 

Masthead  Lights  for  Vessels  Less  Than 
20  Meters  in  Length  (§  84.05) 

The  Coast  Guard  is  proposing  to 
revise  33  CFR  84.05  to  allow  vessels  less 
than  20  meters  in  length  to  carry  their 
masthead  light  as  far  forward  as  is 
practicable.  This  would  result  in  no 
substantive  change  for  mariners  because 
Inland  Navigation  Rule  23(a)  already 
provides  that  vessels  less  than  20  meters 
in  length  may  carry  their  masthead 
lights  as  far  forward  as  is  practicable. 
However,  this  proposed  change  to 
§  84.05  would  maintain  parallel 
language  between  the  Inland  Navigation 
Rules  and  the  72  COLREGS.  Although 
the  72  COLREGS  amendment  was 
originally  based  on  a  U.S.  proposal  to 
the  International  Maritime  Organization 
(IMO)  to  amend  Rule  23(a)(i).  the  IMO 
Subcommittee  chose  to  amend  technical 
Annex  I  rather  than  Rule  23(a)(i).  The 
proposed  revision  will  ease  compliance 
for  mariners  who  will  be  able  to  refer  to 
parallel  language  in  Annex  I  of  the  72 
COLREGS  and  Annex  I  of  the  Inland 
Rules. 


Use  of  Two  Lights  To  Meet  Angular 
Sector  Requirements  (§  84. 1 7) 

This  proposed  amendment  would 
allow  the  pairing  of  light  fixtures  to 
ensure  all  round  visibility  of  navigation 
lights.  This  change  would  maintain 
consistency  with  the  corresponding  72 
COLREGS  amendmenL  On  a  vessel  with 
a  mast  of  large  diameter,  such  as  a 
warship  or  a  vessel  with  a  combined 
smoke  stack  and  mast  configuration,  it 
is  often  structurally  impractical  to 
mount  a  single  all  around  light  at  a 
sufficient  distance  firom  the  mast  to 
meet  the  6°  angular  cutout  requirements 
of  the  Navigation  Rules,  which  prescribe 
a  maximimi  6°  blind  zone.  This  problem 
can  be  addressed  either  through  the  use 
of  two  separate  lights  adequately 
screened,  or  two  lights  close  enough 
together  that  they  appear,  for  all 
practical  purposes,  as  one  light.  Tliis 
proposed  regulation  will  specifically 
allow  the  use  of  two  lights  sufficiently 
screened  or  placed  near  enough  together 
that  they  appear  as  one  light  at  a 
distance  of  one  mile.  Two  unscreened 
all-around  lights  that  are  1.28  meters 
(4.2  feet)  apart  or  less  will  appear  as  one 
light  to  the  naked  eye  at  a  distance  of 
one  mile. 

High  Speed  Craft  (§84.27) 

This  proposed  amendment  would 
allow  modem  high  speed. catamarans 
and  other  craft  of  unusually  wide  design 
to  carry  masthead  lights  at  a  lower  level 
than  would  otherwise  be  prescribed  by 
the  rules.  This  change  will  keep  the 
Inland  Annex  I  in  conformity  with  an 
amendment  to  the  72  COLREGS  Annex 
I.  The  proposal  would  create  a  new 
provision  for  high  speed  craft.  The 
proposed  definition  of  high  speed  craft 
is  the  same  as  is  used  in  IMO's  "Draft 
Code  of  Safety  of  High  Speed  Craft". 
This  change  recogni2»s  that  existing 
light  placement  requirements  based  on 
traditional  ship  design  are  often 
impractical  when  dealing  with  non- 
traditional  designs  such  as  catamarans 
and  SWATH  (Small  Waterplane  Area 
Twin  Hull)  craft.  The  proposed 
definition  of  high  speed  craft  includes  a 
formula  which  captures  those  vessels, 
such  as  hydrofoils  and  hovercraft,  that 
can  exceed  conventional  craft  hull 
speed  through  use  of  dynamically 
supportable  hull  designs.  The 
corresponding  72  COLREGS  amendment 
was  drafted  such  that  modem  catamaran 
and  non-displacement  craft  that  are 
unusually  wide  relative  to  their  length 
and  capable  of  speeds  generally  in 
excess  of  25  knots,  would  not  be 
required  to  carry  their  masthead  light  at 
a  heights  unreasonable  for  the  size  of  « 
the  vessel.  This  new  provision  would 


apply  to  vessels  that  meet  the 
definitional  requirements  for  botl\,  high 
speed  craft  and  have  a  length  to  breadth 
ratio  of  less  than  three-to-one.  The 
following  example  illustrates  the 
calculations  for  mast  height  on  a  vessel 
meeting  the  definitional  requirements: 
A  high  speed  catamaran  ferry,  59  meters 
in  length  with  a  20  meter  beam,  may 
carry  its  forward  masthead  light  5.1 
meters  above  the  sidelights,  instead  of  8 
meters  above  the  hull.  (Sidelights  need 
only  be  placed  above  the  hull  high 
enough  so  as  not  to  be  interfered  with 
by  deck  lights).  The  definition  of  "high 
speed  craft"  is  based  on  a  formula  that 
compares  displacement  to  maximum 
speed.  Generally  hydrofoils,  surface 
effect  ships,  some  light  monohulls  and 
catamarans  will  meet  this  definition, 
while  conventional  displacement 
vessels,  tankers,  fishing  vessels  and 
container  ships,  will  not.  Certain  high 
powered  displacement  vessels  such  as 
frigates  or  destroyers  may  meet  this 
definition  but  would  not  meet  the 
length  to  breadth  ratio  requirements. 
Because  compliance  with  the  proposed 
provision  fira"  high  speed  craft  would  be 
required  only  in  lieu  of  compliance  with 
§  84.03(a)(1),  existing  vessels  need  not 
modify  their  light  configurations. 

IMO  considered  extending  the  use  of 
the  yellow  light  provided  for  in  Rule 
23(b)  for  air-cushioned  vessels  to  all 
high  speed  craft.  However,  this  light  is 
intended  to  draw  to  the  attention  of 
other  vessels  the  possibility  that  an  air- 
cushioned  vessel  may  be  proceeding  at 
a  large  yaw  angle.  Thus,  the  navigation 
lights  may  not  give  an  accurate      -    . 
indication  of  the  track  made  good. 
Therefore,  the  IMO  determined  that 
extending  the  use  of  the  yellow  tight  to 
all  high  speed  craft  would  be 
inappropriate. 

Radar  Transponders  (§87.1) 

In  order  to  maintain  consistency  with 
the  72  COLREGS,  this  rulemaking 
proposes  to  add  the  use  of  survival  craft 
radar  transponders  to  the  list  of  distress 
signals  included  in  33  CFR  67.1.  The 
1988  amendments  to  the  Safety  of  Life 
at  Sea  Convention  (SOLAS),  in 
Regulation  III/26.1.4,  require  that  cargo 
and  passenger  ships  subject  to^OLAS 
carry  Search  and  Rescue  Transponders 
(SARTS)  for  use  in  survival  craft.  A 
SART  is  a  radar  transponder  that 
responds  automatically  to  most  surface 
navigation  radars  allowing  rescuers  to 
quickly  locate  a  vessel  or  survival  craft. 
Carriage  requirements  and 
specifications  for  SARTS  are  codified  in 
Federal  Communication  Commission 
regulations  at  47  CFR  80.1095.  which 
are  referenced  in  the  proposed  revision. 
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apply  to  vessels  that  meet  the 
definitional  requirements  for  botl\,  high 
speed  craft  and  have  a  length  to  breadth 
ratio  of  less  than  three-to-one.  The 
following  example  illustrates  the 
calculations  for  mast  height  on  a  vessel 
meeting  the  definitional  requirements: 
A  high  speed  catamaran  ferry,  59  meters 
in  length  with  a  20  meter  beam,  may 
carry  its  forward  masthead  light  5.1 
meters  above  the  sidelights,  instead  of  8 
meters  above  the  hull.  (Sidelights  need 
only  be  placed  above  the  hull  high 
enough  so  as  not  to  be  interfered  with 
by  deck  lights).  The  definition  of  "high 
speed  craft"  is  based  on  a  formula  that 
compares  displacement  to  maximum 
speed.  Generally  hydrofoils,  surface 
effect  ships,  some  light  monohulls  and 
catamarans  will  meet  this  definition, 
while  conventional  displacement 
vessels,  tankers,  fishing  vessels  and 
container  ships,  will  not.  Certain  high 
powered  displacement  vessels  such  as 
frigates  or  destroyers  may  meet  this 
definition  but  would  not  meet  the 
length  to  breadth  ratio  requirements. 
Because  compliance  with  the  proposed 
provision  for  high  speed  craft  would  be 
required  only  in  lieu  of  compliance  with 
§  84.03(a)(1),  existing  vessels  need  not 
modify  their  light  configurations. 

IMO  considered  extending  the  use  of 
the  yellow  light  provided  for  in  Rule 
23(b)  for  air-cushioned  vessels  to  all 
high  speed  craft.  However,  this  light  is 
intended  to  draw  to  the  attention  of 
other  vessels  the  possibility  that  an  air- 
cushioned  vessel  may  be  proceeding  at 
a  large  yaw  angle.  Thus,  the  navigation 
lights  may  not  give  an  accurate 
indication  of  the  track  made  good. 
Therefore,  the  IMO  determined.U»at 
extending  the  use  of  the  yellow 'fight  to 
all  high  speed  craft  would  be 
inappropriate. 

Radar  Transponders  (§87.1) 

In  order  to  maintain  consistency  with 
the  72  COLREGS,  this  rulemaking 
proposes  to  add  the  use  of  survival  craft 
radar  transponders  to  the  list  of  distress 
signals  included  in  33  CFR  87.1.  The 
1988  amendments  to  the  Safety  of  Life 
at  Sea  Convention  (SOLAS),  in 
Regulation  III/26.1.4,  require  that  cargo 
and  passenger  ships  subject  to^OLAS 
carry  Search  and  Resc-ue  Transponders 
(SARTS)  for  use  in  survival  craft.  A 
SART  is  a  radar  transponder  that 
responds  automatically  to  most  surface 
navigation  radars  allowing  rescuers  to 
quickly  locate  a  vessel  or  survival  craft. 
Carriage  requirements  and 
specifications  far  SARTS  are  codified  in 
Federal  Communication  Commission 
regulations  at  47  CFR  80.1095,  which 
are  referenced  in  the  propx)sed  revision. 


Discussion  of  Other  Proposed 
Regulations 

Lights  on  Moored  Barges  (§82.5,  88.13. 
90.5) 

These  proposed  amendments  to  the 
Pilot  Rules,  the  interpretive  rules  of  the 
72  COLREGS  and  the  interpretive  rules 
of  the  Inland  Rules,  will  clarify  the 
responsibilities  of  vessels  moored  to 
mooring  buoys  or  other  similar  devices. 

Rule  30  of  the  72  COLREGS  and  Rule 
30  of  the  Inland  Navigation  Rules 
provide  lighting  requirements  for 
vessels  at  anchor,  without  specifically 
mentioning  vessels  moored  to  mooring 
buoys.  Tte  Coast  Guard  proposes 
interpretive  rules  to  clarify  that  the  term 
"vessels  at  anchor"  in  Rule  30  of  the  72 
COLREGS  and  the  Inland  Rules  rules  is 
to  be  interpreted  to  include  vessels 
moored  to  a  mooring  buoy. 

Recognizing  the  need  to  specify  safe 
lighting  procedures  for  vessels  moored 
to  a  mooring  buoys,  the  Coast  Guard 
presented  this  issue  first  to  the 
Navigation  Safety  Advisory  Council 
(NAVSAC),  and  then,  at  their  request,  to 
the  Towing  Safety  Advisory  Council 
(TSAC)  and  the  National  Boating  Safety 
Advisory  Council  (BSAC).  Although 
reaching  different  formulations,  all  three 
advisory  groups  agreed  that  a  vessel 
moored  to  a  mooring  buoy  or  other 
similar  device  should  be  lighted  as  a 
vessel  at  anchor  in  accordance  with 
Rule  30. 

The  groups  also  agreed  however,  that 
barges  should  be  lighted  on  the  comers 
in  a  scheme  to  that  provided  in  33  CFR 
88.13  for  barges  moored  to  a  bank  or 
dock.  Information  indicates  that  most 
barge  operators  already  Ught  barges  on 
the  comers.  Not  only  does  this  lighting 
scheme  provide  better  definition  of  the 
size  and  dimensions  of  the  barge(s)  than 
a  single  anchor  light,  but  by  placing  the 
lights  near  the  sides,  it  allows  a  better 
vertical  visibility  of  small  boats. 
Additionally,  the  Coast  Guard  has 
determined  that  it  would  be  appropriate 
to  require  such  lights  on  barges  to  be 
visible  for  one  nautical  mile,  and  to 
otherwise  meet  the  technical  standards 
for  marine  lights  as  provided  in  33  CFR 
84.15  (Annex  I  to  the  Inland  Navigation 
Rules).  Currently,  barges  moored  along 
banks  or  docks  are  required  to  carry  two 
unobstructed  white  lights  of  an  intensity 
to  be  visible  for  at  least  one  mile  on  a 
clear  dark  night  (33  CFR  88.13(b)).  This 
requirement  has  led  to  confusion  in  the 
maritime  community.  In  a  recent 
allision  between  a  tug  and  tow  and 
moored  barges,  the  limited  visibility  of 
the  fights  on  the  moored  barges  was  a 
contributing  factor  in  the  allision.  Barge 
operators  can  easily  meet  the  proposed 
requirement.  Marine  light  fixtures 


meeting  this  standard  are  required  for 
recreational  vessels  operating  at  night. 
Therefore,  these  fixtures  are  readily 
available  and  inexpensive. 

In  consideration  of  the  foregoing,  the 
proposed  interpretive  mles  of  §  90.5 
(Inland)  and  §82.5  (COLREGS)  provide 
that  a  vessel  moored  to  a  mooring  buoy 
be  lighted  as  a  vessel  at  anchor,  in 
accordance  with  Rule  30,  except  that 
barges,  unless  otherwise  authorized  by 
the  Coast  Guard  Captain  of  the  Port 
(COTP).  shall  be  fighted  in  accordance 
with  §  88.13.  However,  the  exception 
provided  in  Inland  and  COLREGS  Rule 
30(e)  for  vessels  less  than  7  meters  in 
length,  and  Inland  Rule  30(g)  for  vessels 
less  than  20  meters  in  length  in  special 
anchorage  areas  would  also  apply  to 
vessels  moored  to  mooring  buoys. 

The  proposed  additions  to  the  Pilot 
Rules  at  §  88.13  will  prescribe,  unless 
otherwise  authorized  by  the  Coast 
Guard  Captain  of  the  Port  (COTP),  a 
different  lighting  scheme  for  barges 
(generally,  a  white  fight  on  each  comer). 
This  scheme  is  already  customary 
practice  in  many  parts  of  the  country. 
However,  in  particular  circumstances 
the  COTP  could  authorize  that  a  barge 
be  lighted  in  another  manner.  For 
example,  the  COTP  could  authorize  a 
bai>ge  to  be  fighted  as  a  vessel  at  anchor. 
This  could  arise  where  it  would  be  safer 
for  a  barge  moored  in  relatively  open 
water  to  fight  with  fore  and  aft  anchor 
lights  with  a  visibifity  of  three  miles  in 
lieu  of  four  lights  with  a  visibifity  of 
only  one  mile. 

The  Coast  Guard,  through  proposed 
§  82.5.  intends  to  require  these  lighting 
schemes  for  barges  on  all  U.S.  navigable 
waters  including  COLREGS  waters, 
specifically.  Alaskan  waters,  Puget 
Sound  and  other  heavily  trafficked  U.S. 
waters  which  are  COLREGS  waters  for 
the  purposes  of  the  Rules.  This  type  of 
special  regulation  for  U.S.  navigable 
waters  is  within  the  special  rules 
exception  of  COLREGS  Rule  1(b). 

Barge  SideUghts  (§82.7,  90.7) 

Improper  fighting  of  barges  has  been 
a  contributory  factor  in  some  accidents 
involving  recreational  boatera  and  has 
been  the  subject  of  periodic 
Congressional  interest.  This 
interpretative  regulation  will  clarify  the 
requirements  of  Rule  24  of  the  72 
COLREGS  and  Rule  24  of  the  fiiland 
Rules  for  barge  sidefights  and  thereby 
help  to  reduce  the  uocidence  of 
improper  fighting  of  barges. 

The  U.S.  delegation  to  the  IMO  raised 
the  issue  of  sidelights  on  unmanned 
barges  with  the  Subcommittee  on  Safety 
of  Navigation.  It  was  agreed  that 
sidelights  powered  with  existing  battery 
technology  could  not  meet  the  vertical 
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sector  requiremenb  for  larger  vessels 
under  the  72  CXDLREGS.  It  was  further 
agreed  that  an  unmanned  barge,  unable 
to  meet  the  technical  lighting 
requirements,  could  meet  the 
requirements  under  COLREGS  Rule 
24(h).  Rule  24(h)  allows  a  vessel  or 
object  being  towe^  to  exhibit  alternative 
lighting  where  it  i$  impracticable  to 
light  the  vessel  as  prescribed  in 
paragraphs  (e)  or  (g)  of  Rule  24.  A 
Commandant  Instruction  to  this  effect 
was  issued  on  Mat  10, 1989. 
(Commandant  Instruction  16672. 3A 
International  Regulations  for  Preventing 
Collisions  at  Sea,  1972  (72  COLREGS); 
Lights  for  Unmanned  Barges.).  The 
instruction  indicates  that  those  lighting 
unmanned  barges  tnay  avail  themselves 
of  the  Rules  24(h)  exception.  This 
exception  pertainsjto  the  "vertical 
sector"  technical  requirements  only. 
This  has  been  the  source  of  some 
confusion  to  mariners  who  have 
asserted  that  paragf^ph  (h)  exempts 
them  from  other  provisions  of  Rule  24 
as  well.  The  proposed  interpretive  rules 
will  make  clear  th^t  in  all  other 
respects,  the  sidelights  must  meet  all  the 
technical  requiremients  of  the  Inland 
Rules  for  vessels  oi  that  size.  This 
would  preclude  th^  use  of  known  non- 
marine  light  fixtur^.  Failure  to  comply 
with  Inland  Rule  t^hnical 
requirements,  except  the  vertical  sector 
requirements  under  Rule  24(h),  where 
appropriate,  could  subject  a  mariner  to 
civil  penalties.  Inc  uding  this 
interpretation  in  §<  82.7  and  90.7  will 
help  to  ensure  that  mariners  are  aware 
of  the  correct  interpretation  of  Rule  24 
and  its  exception  if  paragraph  (h). 


Corrections  to  COL 
lines  (§  80) 


iGS  Demarcation 


This  proposal  also  includes 
corrections  to  sevefal  errors  in  the 
description  of  COLREGS  demarcation 
lines  in  33  CFR  par :  80.  COLREGS 
demarcation  Unes  jre  codified 
boundaries  that  del  ineate  the 
applicability  of  eitl  er  the  Inland 
Navigation  Rules  oi  COLREGS.  These 
lines  are  marked  ot  navigational  charts. 
The  first  correction  is  to  the  geographic 
coordinates  in  §  SoJsOl  and  §  80.520. 
While  these  lines  ate  correctly  depicted 
on  navigational  chdrts,  their  description 
in  the  Code  of  Fede^l  Regulations 
includes  inadvertent  errors.  This  rule 
also  proposes  to  con^ct  several  errors  in 
§  80.1495,  which  m  isspells  Johnston 
Island;  refers  to  Canton  Island,  which 


was  returned  to  the 
in  the  late  1970s,  as 


and  refers  to  the  Tri  ist  Territory  of  the 
Pacific  Islands  whj(  h  was  dissolved  in 
1987. 


Republic  of  Kirbati 
a  U.S.  Possession; 


Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  only  proposed 
provision  involving  potential  costs  to 
mariners  is  the  proposed  rule  that 
would  require  moored  barges  to  display 
lights  in  accordance  with  prescribed 
lighting  schemes  meeting  certain 
minimum  standards.  This  lighting 
scheme  is  consistent  with  existing 
industry  practice.  The  Coast  Guard 
estimates  that  a  relatively  small 
proportion  of  bargetowboat  owners  are 
not  equipped  to  light  their  barges  as 
prescribed  by  this  NPRM.  For  those 
persons  that  do  not  have  lights  meeting 
appropriate  standards,  the  cost  is  de 
minimus.  An  all-round  white  light 
fixture  costs  approximately  $12.00. 
Because  most  barge  lights  are  placed 
onboard  temporarily  by  fleeting  or 
towboats  when  necessary,  and  barges 
fleeted  together  would  be  lighted  as  one 
unit,  it  is  difficult  to  accurately  estimate 
the  number  of  lights  that  would  be 
required  to  be  purchased  by  an 
individual  mariner  or  maritime 
company.  However,  because  of  the  low 
unit  cost,  the  impact  on  any  one 
operator  will  be  minimal.  The  Coast 
Guard  specifically  requests  comments 
from  the  industry  regarding  the 
expected  costs  of  the  proposed  rules. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities.  "Small  entities"  include  (1) 
small  not-for-profit  organizations  that 
are  independently  owned  and  operated 
and  are  not  dominant  in  their  fields  ^d 
(2)  governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  only  potential  economic  impact 
would  be  cost  of  marine  type  fixtures. 
As  discussed  above,  that  cost  is  de 
minimus.  Because  it  expects  the  impact 
of  this  proposal  to  be  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Under  federal  law,  authority  to  issue 
regulations  to  implement  the  Inland 
Navigational  Rules  is  vested  in  the 
Secretary  of  transportation  and 
delegated  to  the  Coast  Guard.  Therefore, 
if  this  rule  become  final,  the  Coast 
Guard  intends  it  to  preempt  State  action 
addressing  this  subject  matter. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  80 

Navigation  (water).  Treaties 
Waterways. 

33  CFR  Part  82 

Navigation  (water).  Treaties. 
33  CFR  Part  84 

Navigation  (water).  Waterways. 
33  CFR  Part  87 

Navigation  (water).  Waterways. 
33  CFR  Part  88 

Navigation  (water).  Waterways. 
33  CFR  Part  90 

Navigation  (water).  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  80,  82,  84,  87,  88 
and  90  as  follows: 

PART  80— COLREGS  DEMARCATION 
UNES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  2;  14  U.S.C.  633:  33 
U.S.C.  151(a);  49  CFR  1.46. 


2.  In  §  80.501,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  80.501    Tom's  River,  NJ  to  Cape  May,  NJ. 

•         •        «        •        • 

(d)  A  line  drawrn  from  the  southern 
most  point  of  Longport  at  latitude 
39'"18.2'  N.  longitude  74*33.1'  W.  to  the 
northeastern-most  point  of  Ocean  Qty  at 
latitude  39°1 7.6' N.  longitude 
74''33.1' W.  across  Great  Egg  Harbor 
Inlet. 


3.  In  §  80.520,  paragraph  (a)  is  revised 
■  to  read  as  follows: 

§80.502    Cape  Hatteras,  NO  to  Cape 
Lookout,  NC. 

(a)  A  line  drawn  from  Hatteras  Inlet 
Lookout  Tower  at  latitude  35*1 1 . 8'  N, 
Longitude  75''44.9'  W.  255°  true  to  the 
eastern  end  of  Ocracoke  Island. 

4.  Section  80.1495  is  revised  as 
follows: 

§  80.1496    U.S.  Pacific  tstand  Possessions. 
The  72  COLREGS  shall  apply  on  the  . 
bays,  harbors,  lagoons,  and  waters 
surrounding  the  U.S.  Pacific  Island 
Possessions  of  American  Samoa,  and 
Baker,  Howland.  Jarvis,  Johnston, 
Palmyra,  Swains  and  Wake  Islands. 

PART  82—72  COLREGS: 
INTERPRETATIVE  RULES 

5.  The  authority  citation  for  part  82  is 
revised  to  read  as  follows: 

Authority:  14  U.S.C  2,  663;  33  U.S.C.. 
1602;  E.O.  11964;  49  CFR  1.46(ii). 

6.  Section  82.5  is  added  to  read  as. 
follows: 

§82.5  -  Lights  for  moored  vessels. 

For  the  purposes  of  Rule  30  of  the  72 
COLREGS,  a  "vessel  at  anchor"  includes 
a  vessel  made  fast  to  one  or  more 
mooring  buoys  or  other  similar  device 
attached  to  the  bottom.  Such  a  vessel 
shall  be  lighted  as  a  vessel  at  anchor  in 
accordance  with  Rule  30.  except  that  a 
barge,  unless  otherwise  authorized  by 
the  cognizant  Coast  Guard  Captain  of 
the  Port  (COTP),  shall  meet  the 
applicable  requirements  of  33  CFR 
88.13. 

7.  Section  82.7  is  added  to  read  as 
follows; 

§  82.7    Sidelights  for  unmanned  barge& 
An  unmanned  barge  complies  with 
Rule  24  of  the  72  COLREGS  even  if  it 
is  unable  to  meet  the  technical  vertical 
sector  requirements  for  sidelights^s 
prescribed  in  Annex  1(10)  paragraphs  (a) 
and  (c)  of  the  72  COLREGS.  if  the 
sidelights  meet  all  other  technical 
requirements  of  these  rules,  such  as 


Federal  Register  /  Vol.  59.  No.  138  /  Wednesday.  July  20.  1994  /  Proposed  Rules  37007 


2.  In  §  80.501,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  80.501    Tom's  Wver,  NJ  to  Cape  May,  NJ. 

•        •        «        •        • 

(d)  A  line  drawn  from  the  southern 
most  point  of  Longport  at  latitude 
39''18.2'  N.  longitude  74*33.1'  W.  to  the 
northeastern-most  point  of  Ocean  Gty  at 
latitude  39'»17.6'  N.  longitude 
74°33.1'W.  across  Great  Egg  Harbor 
Inlet. 


3.  In  §  80.520.  paragraph  (a)  is  revised 

■  to  read  as  follows: 

§80.502    Cape  Hatteras.  NC  to  Cape 
Lookout,  NC. 

(a)  A  line  drawn  from  Hatteras  Inlet 
Lookout  Tower  at  latitude  35°11.8'  N, 
Longitude  75°44.9'  W.  255°  true  to  the 
eastern  end  of  Ocracoke  Island. 

4.  Section  80.1495  is  revised  as 
follows: 

§  80.1495    U.S.  Pacific  Island  Possessions. 

The  72  COLREGS  shall  apply  on  the 
bays,  harbors,  lagoons,  and  waters 
surrounding  the  U.S.  Pacific  Island 
Possessions  of  American  Samoa,  and 
Baker,  Howland,  Jarvis,  Johnston, 
PalmjTa,  Swains  and  Wake  Islands. 

PART  82—72  COLREGS: 
INTERPRETATIVE  RULES 

5.  The  authority  citation  for  part  82  is 
revised  to  read  as  follows: 

Authority:  14  U.S.C  2,  663;  33  U.&C. 
1602;  E.O.  11964;  49  CFR  1.46(n). 

6.  Section  82.5  is  added  to  read  as. 
follows: 

§  82.5  -  LigtTts  for  moored  vessels. 

For  the  purposes  of  Rule  30  of  the  72 
COLREGS,  a  "vessel  at  anchor"  includes 
a  vessel  made  fast  to  one  or  more 
mooring  buoys  or  other  similar  device 
attached  to  the  bottom.  Such  a  vessel 
shall  be  lighted  as  a  vessel  at  anchor  in 

■  accordance  with  Rule  30,  except  that  a 
barge,  unless  otherwise  authorized  by 
the  cognizant  Coast  Guard  Captain  of 
the  Port  (COTP).  shall  meet  the 
applicable  requirements  of  33  CFR 
88.13. 

7.  Section  82.7  is  added  to  read  as 
follows: 

§  82.7    Sidelights  for  unmanned  barge& 
An  unmanned  barge  complies  with 
Rule  24  of  the  72  COLREGS  even  if  it 
is  unable  to  meet  the  technical  vertical 
sector  requirements  for  sidelightsas 
prescribed  in  Annex  1(10)  paragraphs  (a) 
and  (c)  of  the  72  COLREGS.  if  the 
sidelights  meet  all  other  technical 
requirements  of  these  rules,  such  as 


requirements  for  luminous  intensity  and 
arc  of  visibility. 

PART  84— ArWEX  I:  POSITIONING 
AND  TECHNICAL  DETAILS  OF  UGHTS 
AND  SHAPES 

8.  The  authority  citation  for  part  84 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  2071;  49  CFR  1.46. 

9.  In  §  84.01,  redesignate  paragraphs 
(b)  through  (c)  as  paragraphs  (c)  through 

(d)  and  add  a  new  paragraph  (b)  to  read 
as  to  read  as  follows: 

§84.01    Definitions. 

*  *         •        •         * 

(b)  The  term  high  speed  craft  means 
a  craft  capable  of  maximum  velocity 
equal  to  or  exceeding:  V=3.7  D"**'; 
where:  V=velocity  at  displacement 
(meters/second)  and  D=maximum 
pennissible  displacement  (meters^). 

Note:  The  same  fbnnula  expressed  in  knots 
and  pounds  is:  V(kts)=1.98D(lbs)D»  '«^; 
where:  V=maximum  vessel  speed  in  knots 
and  D=maximura  displacement  in  pounds. 

•  *         *         •         » 

10.  In  §84.05,  revise  paragraph  (a), 
redesignate  paragraph  (b)  as  paragraph 
(e),  redesignate  paragraph  (c)  as 
paragraph  (b),  redesignate  paragraph  (d) 
as  f>aragraph  (c)  and  add  a  new 
paragraph  (d)  to  read  as  follows: 

§  84.05    Horizontal  positioning  and  spacing 
of  lights. 

(a)  Except  as  specified  in  paragraph 

(e)  of  this  section,  when  two  masthead 
lights  are  prescribed  for  a  power-driven 
vessel,  the  horizontal  distance  between 
them  must  not  be  less  than  one  quarter 
of  the  length  of  the  vessel  but  need  not 
be  more  than  50  meters.  The  forward 
light  must  be  placed  not  more  than  one 
half  of  the  length  of  the  vessel  ftx)m  the- 
stem. 


(d)  When  only  one  masthead  light  is 
prescribed  for  a  power-driven  vessel, 
this  light  must  be  exhibited  forward  of 
amidships;  except  that  a  vessel  of  less 
than  20  meters  in  length  nucd  not 
exhibit  this  light  forward  of  amidships 
but  must  exhibit  it  as  far  forward  as  is 
practicable. 
***** 

11.  In  §84.17,  redesignate  paragraph 
fb)  as  paragraph  (b)(1)  and  add 
paragraph  (b)(2)  to  read  as  follows: 

§84.17    Horizontal  sectors. 

*        *        •        •        » 

(b)(1)*  *  * 

(2)  If  it  is  impracticable  to  comply 
with  paragraph  (b)(1)  of  this  section  hy 
exhibiting  only  one  all-around  hght,  two 
all-around  lights  shall  be  used  suitably 
positioned  or  screened  so  that  they 


appear,  as  far  as  practicable,  as  one  light 
at  a  distance  of  one  mile.  Note:  Two 
unscreened  all-round  lights  that  are  1.28 
meters  apart  or  less  will  appear  as  one 
light  to  the  naked  eye  at  a  distance  of 
one  mile. 

12.  Section  84.27  is  added  to  read  as 
follows: 

§84.27    High  speed  craft 

(a)  The  masthead  light  of  high  speed 
craft  with  a  length  to  breadth  ratio  of 
less  than  3.0  may  be  placed  at  a  height 
related  to  the  breadth  lower  than  that 
prescribed  in  §  84.03(a)(1),  provided 
that  the  base  angle  of  the  isosceles 
triangle  formed  by  the  side  lights  and 
masthead  light  when  seen  in  end 
elevation  is  not  less  than  27  degrees  as 
determined  by  the  formula  in  paragraph 
(b)  of  this  section. 

(b)  The  minimum  height  of  masthead 
light  above  sidelights  is  to  be 
determined  by  the  following  formula: 
Tan  27°=«/y;  where  Y  is  V2  the 
horizontal  distance  between  the 
sidelights  and  X  is  the  height  of  the 
forward  masthead  light. 

PART  87— ANNEX  IV:  DISTRESS 
SIGNALS 

13.  The  authority  citation  for  part  87 
continues  to  read  as  follows: 

Authority:  33  U.S.C  2071;  49  CFR  1  46. 

14.  In  §87.1,  paragraph  (o)  is  revised 
as  follows: 

§87.1    Need  of  assistance. 

*         •         •        •         • 

(o)  Signals  transmitted  by 
radiocommunication  systems,  including 
survival  craft  radar  transponders 
meeting  the  requirements  of  47  CFR 
80.1095. 


PART  88— ANNEX  V:  PILOT  RULES 

15.  The  authority  citation  for  part  88 
is  continued  to  read  as  follows: 

Authority:  33  U.S.C  2071;  49  CFR  1  4b 

16.  In  §88.13.  revise  the  heading, 
revise  paragraph  (b)  and  (c),  redesignate 
paragraph  (d)  as  paragraph  (e)  and  add 
a  new  paragraph  (d)  to  read  as  follows: 

§  88. 1 3    Lights  on  n>oored  barges. 

•         •         •         •         » 

(b)  Barges  described  in  paragraph  (a) 
of  this  section  shall  carry  two 
unobstructed  all-round  white  lights  of 
an  intensity  to  be  visible  for  at  least  1 
nautical  mile  and  meeting  the  technical 
requirements  as  prescribed  in  §84.15  of 
this  chapter. 

(c)  A  barge  or  group  of  barges  at 
anchor  or  made  fast  to  one  or  more 
mooring  buoys  or  other  similar  devit  e. 
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unless  otherwise  authorized  by  the 
Coast  Guard  Captain  of  the  Port  (COTP). 
shall  carry  unobstructed  all-round  white 
lights  of  an  intensity  to  be  visible  for  at 
least  1  nautical  mil^  that  meet  the 
requirements  of  §  84.15  of  this  chapter 
and  shall  be  arranged  as  follows: 

(1)  Any  barge  that  projects  from  a 
group  formation,  shall  be  lighted  on  its 
outboard  comers.   1 

(2)  On  a  single  barge  moored  in  water 
where  other  vessels  normally  navigate 
on  both  sides  of  the  barge,  lights  shall 
be  placed  to  mark  the  comer  extremities 
of  the  barge. 

(3)  On  barges  moored  in  group 
formation,  moored  in  water  where  other 
vessels  normally  naivigate  on  both  sides 
of  the  barge,  lights  9hall  be  placed  to 
mark  the  comer  extremities  of  the  barge. 

(d)  The  following  are  exempt  from  the 
requirements  of  thi$  section: 

(1)  A  barge  or  group  of  barges  moored 
in  a  slip  or  slough  used  primarily  for 
mooring  purposes; 

(2)  A  harjge  or  group  of  barges  moored 
behind  a  pierhead;  tnd 

(3)  A  barge  less  than  20  meters  in 
length  when  moored  in  a  special 
anchorage  area  designated  in 
accordance  with  §  109.10  of  this 
chapter. 


PART  90— INLAND  RULES: 
INTERPRETATIVE  RULES 

17.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  2071:  49  CFR 
1.46(n)(14). 

18.  Section  90.5  i<  added  to  read  as 
follows: 

§  90.5    Lights  for  moored  vessels. 

A  "vessel  at  anch()r"  includes  a  vessel 
made  fast  to  one  or  itiore  mooring  buoys 


;e  attached  to  the 
shall  be  lighted  as 
accordance  with 
larges,  unless 


or  other  similar  dev 
bottom.  Such  vessel 
a  vessel  at  anchor,  i 

Rule  30,  except  that       ^    . 

otherwise  authorize^  by  the  Coast 
Guard  Captain  of  th(  Port  (COTP),  shall 
show  the  lights  prescribed  in  33  CFR 
88.13. 

19.  Section  90.7  is  added  to  read  as 
follows: 

§  90.7    Sklelights  for  unmanned  t>arges. 
An  unmanned  barge  complies  with 
Rule  24  of  the  hiland  Rules  even  if  it  is 
unable  to  meet  the  technical  vertical 
sector  requirements  for  sidelights  as 
prescribed  in  Annex'l  of  the  Inland 
Rules  (§84.19  (a)  an<J  (c)  of  this 
chapter),  if  the  sideli^ts  meet  all  other 
technical  requirements  of  the  Inland 
Rules,  such  as  requirements  for 
luminous  intensity  aid  arc  of  visibility. 


Dated;  July  12, 1994. 
GJi.  Penuigton, 

Bear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 
(FR  Doc.  94-17532  Filed  7-19-94;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  14 
RIN  2900-AH01 


Expanded  Remote  Access  to 
Computerized  Veterans  Claims 
Records  by  Accredited 
Representatives 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  mle. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  establish 
policy,  procedures  and  criteria 
governing  when,  and  under  what 
circumstances,  VA  will  grant  authorized 
claimants'  representatives  read-only 
access  to  the  automated  claims  records 
of  claimants  whom  they  represent  from 
approved  office  locations  away  from  the 
VA  Regional  Offices  of  jurisdiction  for 
the  claimants'  records.  Access  will  be 
granted  only  for  the  piu^ose  of 
representing  those  claimants  before  VA 
on  claims-related  matters.  In  order  to 
help  safeguard  the  confidentiality  of 
claimants'  automated  claims  records, 
the  proposed  mles  also  set  out 
responsibilities  and  restrictions  on 
claimants'  representatives  in  exercising 
their  remote  access  to  VA's  automated 
claims  records.  These  procedures  and 
criteria  will  provide  for  better  and  more 
timely  representation  of  claimants  in 
claims  matters  by  allowing  their 
representatives  to  have  faster,  easier  and 
more  efficient  access  to  the  claimants' 
records  than  they  currently  have  when 
they  have  to  travel  to  the  Regional 
Offices.  The  proposed  regulations  will 
also  ensure  more  efficient  use  of  VA 
resources  in  meeting  the  agency  mission 
in  that  VA  employees  will  have  to 
spend  less  time  providing  access  to 
those  representatives  who  do  not  have 
their  own  computers  in  Regional 
Offices, 

DATES:  Comments  must  be  received  on 
or  before  August  19, 1994.  Comments 
will  be  available  for  public  inspection 
until  August  29, 1994. 
ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington,  DC, 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 


only  in  the  Veterans  Services  Unit,  room 
119  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  except  holidays  until 
August  29. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  G.  Spivey,  Chief.  Authorization    . 
Procedures  Staff  (2136),  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  NW., 
Washington,  DC,  20420,  (202)  273-7258 
.  orJeffreyCCorzatt.  Staff  Attorney 
(024H2).  Office  of  General  Counsel, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington,  DC, 
20420,  (202)  273-6381. 

SUPPLEMENTARY  INFORMATION:  VA  is 
proposing  to  incorporate  into  its 
regulations  policies,  criteria  and 
procedures  governing  access  to  certain 
Veterans  Benefits  Administration  (VBA) 
computerized  claimants'  records  by 
individuals  and  organizations  which 
represent  those  claimants  from  locations 
away  from  the  Regional  Offices  of 
jurisdiction  for  those  claimants'  records. 

Currently,  accredited  representatives 
of  veterans  service  organizations  who 
hold  a  valid,  current,  VA  power  of 
attorney  to  assist  claimants  in  the 
presentation  of  claims  for  benefits 
administered  by  VA  may  have  on-line, 
remote  access  to  certain  information 
about  those  claimants  contained  in  VA's 
automated  claims  records  if  the 
representatives  and  their  computers  are 
located  in  office  space  provided  within 
VBA  Regional  Offices  under  38  U.S.C. 
§  5902(a)(2).  Accredited  veterans' 
representatives  not  located  at  a  VBA 
Regional  Office  who  do  not  have  such 
remote,  on-line  access  are  expected  to 
go  to  the  Regional  Office  and  arrange 
with  VA  employees  using  VA 
computers  to  view  a  veteran's 
automated  claims  records.- 

VA  has  decided  to  provide  the  same 
on-line,  remote  access  capability  to  all 
individuals  and  organizations 
accredited  under  38  CFR  14.626-.635 
who  represent  claimants  on  VA  claims 
for  benefits  and  who  request  such 
access.  Access  will  also  be  provided  to 
attorneys  of  record  for  claimants  before 
the  Court  of  Veterans  Appeals  who 
request  such  access. 

"The  proposed  rules  concern  when, 
and  under  what  circumstances,  VA  will 
grant  access,  the  responsibilities  of 
those  granted  access,  and  the  bases  to 
revoke  or  suspend  access.  VA  will  grant  ' 
no  more  than  read-only  access  to 
authorized  claimants'  representatives 
for  the  purpose  of  assisting  claimants  for 
whom  they  hold  a  valid  power  of 
attorney  (or  equivalent  designation)  in 
presenting  their  claims  for  VA  benefits. 


Read-only  access  necessarily  includes 
the  ability  to  print  or  down-load  the 
information. 

Qualified  representatives  will  be 
granted  access  by  the  Regional  Office  of 
jurisdiction  for  the  particular  claimant's 
records.  In  order  for  VBA  to  grant 
access,  the  Regional  Office  must  first 
approve  the  equipment  and  software  the 
applicant  will  use  to  obtain  access,  as 
well  as  the  location  from  which  the 
representative  will  access  the  VBA 
computer  system.  Approval  of  the 
heirdware  and  software  is  intended  to 
ensure  that  access  can  be  accomplished 
while  maintaining  the  necessary 
security.  Approval  of  the  location  is 
intended  to  ensure  that  access  is  only 
from  the  representative's  customary  and 
usual  or  primary  place  of 
representation,  and  not  from  other 
locations.  This  avoids  the  use  of 
unapproved  equipment  and  limits  the 
possibility  of  unauthorized  access  to  the 
data  by  individuals  not  approved  for 
access  by  VA.  The  applicant  must  also 
sign  a  notice  that  contains  the  security 
requirements  applicable  to  the  system. 

Certain  confidentiality  statutes, 
namely,  the  Privacy  Act,  5  U.S.C. 
§  552a,  and  38  U.S.C.  §§  5701  and  7332 
generally  govern  the  VA's  disclosure  of 
claimants'  records,  whether  paper  or 
automated,  to  their  representatives. 
Accredited  representatives  and  agents 
may  see  the  claims  folderis  of  those 
individuals  whom  they  represent  for 
two  reasons:  the  claimant  has  indicated 
in  advance  in  writing  to  the  Department 
that  the  named  individual  or 
organization  represents  him  or  her  on  a 
claim  for  benefits,  and  the  claimant  has 
given  prior  written  consent  to  VA's 
release  of  information  to  the  claimant's 
representative.  Attomeys.  as  officers  of 
the  court,  need  only  file  documentation 
that  they  represent  the  claimant.  A 
routine  use  then  permits  the  disclosure. 
These  requirements  also  are  designed 
to  provide  audit  and  accountability 
records  for  those  who  access  the  system, 
as  well  as  ensuring  the  integrity  and 
confidentiality  of  the  system  and  data 
ftt)m  unauthorized  access. 

In  order  to  oversee  access  activities 
properly  which  provide  fc»-  the  security 
of  the  data  and  system,  VBA  may, 
without  notice,  inspect  the  accessor's 
computer  systems,  review  its  security 
procedures,  and  monitor  its  access 
activities. 

VBA  may  revoke  access  privileges  in 
two  circumstances.  The  first  is  based  on 
applicable  confidentiality  statutes,  e.g., 
the  Privacy  Act.  5  U.S.C.  §  552a,  and  38 
U.S.C.  §§  5701  and  7332.  Whenever  an 
individual  or  organization  is  no  longer 
entitled  to  access  a  particular  claimant's 
records  as  a  matter  of  law  under  the 
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Read-only  access  necessarily  includes 
the  ability  to  print  or  down-load  the 
information. 

Qualified  representatives  will  be 
granted  access  bv  the  Regional  Office  of 
jurisdiction  for  the  particular  claimant's 
records.  In  order  for  VBA  to  grant 
access,  the  Regional  Office  must  first 
approve  the  equipment  and  software  the 
applicant  will  use  to  obtain  access,  as 
well  as  the  location  from  which  the 
representative  will  access  the  VBA 
computer  system.  Approval  of  the 
hardware  and  software  is  intended  to 
ensure  that  access  can  be  accomplished 
while  maintaining  the  necessary 
security.  Approval  of  the  location  is 
intended  to  ensure  that  access  is  only 
from  the  representative's  customary  and 
usual  or  primary  place  of 
representation,  and  not  from  other 
locations.  This  avoids  the  use  of 
unapproved  equipment  and  limits  the 
possibility  of  unauthorized  access  to  the 
data  by  individuals  not  approved  for 
access  by  VA.  The  applicant  must  also 
sign  a  notice  that  contains  the  security 
requirements  applicable  to  the  system. 

Certain  confidentiality  statutes, 
namely,  the  Privacy  Act,  5  U.S.C. 
§  552a,  and  38  U.S.C.  §§  5701  and  7332 
generally  govern  the  VA's  disclosure  of 
claimants'  records,  whether  paper  or 
automated,  to  their  representatives. 
Accredited  representatives  and  agents 
may  see  the  claims  folders  of  those 
individuals  whom  they  represent  for 
two  reasons:  the  claimant  has  indicated 
in  advance  in  wrriting  to  the  Department 
that  the  named  individual  or 
organization  represents  him  or  her  on  a 
claim  for  benefits,  and  the  claimant  has 
given  prior  written  consent  to  VA's 
release  of  information  to  the  claimant's 
representative.  Attorneys,  as  officers  of 
the  court,  need  only  file  documentation 
that  they  represent  the  claimant.  A 
routine  use  then  permits  the  disclosure. 
These  requirements  also  are  designed 
to  provide  audit  and  accountability 
records  for  those  who  access  the  system, 
as  well  as  ensuring  the  integrity  and 
confidentiality  of  the  system  and  data 
from  unauthorized  access. 

In  order  to  oversee  access  activities 
properly  which  provide  for  the  security 
of  the  data  and  sy,stem,  VBA  may, 
without  notice,  inspect  the  accessor's 
computer  systems,  review  its  security 
procedures,  and  monitor  its  access 
activities. 

VBA  may  revoke  access  privileges  in 
two  circumstances.  The  first  is  based  on 
applicable  confidentiality  statutes,  e.g., 
the  Privacy  Act,  5  U.S.C.  §  552a,  and  38 
U.S.C.  §§  5701  and  7332.  Whenever  an 
individual  or  organization  is  no  longer 
entitled  to  access  a  particular  claimant's 
records  as  a  matter  of  law  under  the 


applicable  confidentiality  statutes,  VA 
will  terminate  that  individual's  access 
privileges  to  that  particular  claimant's 
automated  claims  records.  VA  may  also 
revoke  access  privileges  based  upon 
failure  to  comply  with  the  regulations. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  proposed  rules,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b).  the  regulations,  therefore, 
are  exempt  from  the  initial  and  final 
regulatory  flexibihty  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulations  facilitate 
representative  access  to  their  claimants' 
information  while  imposing  little  in  the 
way  of  cost  or  administrative  burden. 
Further,  the  rules  affect  only  the  small 
number  of  entities  and  individuals 
which  represent  claimants  in  claims 
before  VA. 

This  regulation  is  subject  to  review 
under  Executive  Order  12866. 

There  are  no  Catalog  of  federal 
Domestic  Assistance  numbers  for  this 
program. 

List  of  Subjects  in  38  CFR  Part  14 

Government  employees,  Lawyers, 
Legal  services.  Veterans. 

Approved:  June  13. 1994. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

38  CFR  part  14.  Legal  Services. 
General  Counsel,  is  proposed  to  be 
amended  as  follows: 

PART  14— LEGAL  SERVICES, 
GENERAL  COUNSEL 

1.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  5903. 

2.  In  part  14,  §§  14.640  through  14.643 
and  an  undesignated  center  heading 
prior  to  §  14.640  are  added  to  read  as 
follows: 

Expanded  Remote  Access  to  Computerized 
Veterans  Claims  Records  by  Accredited 
Representatives 

Sec. 

14.640  Purpose. 

14.641  Qualifications  for  access. 

14.642  Utilization  of  access. 

14.643  Disqualificatidn. 


Expanded  Remote  Access  to 
Computerized  Veterans  Gaims  Records 
by  Accredited  Representatives 

§14.640    Purpose. 

(a)  Sections  14.640  through  14.643 
establish  policy,  assign  responsibilities 
and  prescribe  procedures  with  respect 
to: 

(1)  When,  and  under  what 
circumstances,  VA  will  grant  authorized 
claimants*  representatives  read-only 
access  to  the  automated  Veterans 
Benefits  Administration  (VBA)  claims 
records  of  those  claimants  whom  they 
represent; 

(2)  The  exercise  of  authorized  access 
by  claimants'  representatives;  and 

(3)  The  bases  and  procedures  for 
disqualification  of  a  representative  for 
violating  any  of  the  requirements  for 
access. 

(b)  VBA  will  grant  access  to  its 
automated  claimants'  claims  records 
from  locations  outside  Regional  Offices 
under  the  following  conditions.  Access 
will  be  provided: 

(1)  Only  to  individuals  and 
organizations  granted  access  to 
automated  claimants'  records  under 
§§  14.460  through  14.643; 

(2)  Only  to  the  claims  records  of  VA 
claimants  whom  the  organization  or 
individual  represents  as  reflected  in  the 
claims  file; 

(3)  Solely  for  the  purpose  of  the 
representative  assisting  the  individual 
claimant  whose  records  are  accessed  in 
a  claim  for  benefits  administered  by  VA; 
and 

(4)  On  a  read-only  basis.  Individuals 
authorized  access  to  VBA  automated 
claims  records  under  §§  14.640  through 
14.643  will  not  be  permitted  to  modify 
the  data. 

(c)(1)  Access  will  be  authorized  only 
to  the  inquiry  commands  of  the  Benefits 
Delivery  Network  which  provide  access 
to  the  following  categories  of  data:      ■ 

(i)  Beneficiary  identification  data  such 
as  name,  social  security  number,  sex,  • 
date  of  birth,  service  number  and  related 
service  data;  and 

(ii)  Claims  history  and  processing  data 
such  as  folder  location,  claim  status, 
claim  establishment  date,  claim  pro- 
cessing history,  award  data,  rating  data, 
including  service-connected  medical 
conditions,  income  data,  dependency 
data,  deduction  data,  payment  data, 
educational  facility  and  program  data 
(except  chapter  32  benefits),  and 
education  program  contribution  and 
delimiting  data  (except  chapter  32 
benefits). 

(2)  Access  to  this  information  will 
currently  be  through  the  inquiry 
commands  of  BINQ  (BIRLS 
(Beneficiaries  Identification  and 
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Records  Location  Suiisvstem)  Inquiry), 
SINQ  (Status  lnquir>l  MINQ  (Master 
Record  Inquiry).  PINQ  (Pending  Issue 
Inquiry)  and  TINQ  (Payment  History 
Inquiry).  The  identifying  information 
received  from  BIRLS  to  representative 
inquiries  will  be  limited  to  file  number, 
veteran's  name,  date  pf  death,  folder     ) 
location  and  transfer  date  of  folder,     / 
insurance  number,  inkurance  type, 
insurance  lapse  date  and  insurance 
folder  jurisdiction.     I 

(d)  Sections  14.640ithrough  14.643  are 
not  intended  to,  and  qo  not: 

(1)  Waive  the  sovereign  immunity  of 
the  United  States;  or  i 

(2)  Create,  and  may!  not  be  relied  upon 
to  create,  any  right  onbenefit, 
substantive  or  procedural,  enforceable  at 
law  against  the  United  States  or  the 
Department  of  Veterans  Affairs. 

§  14.641    OuaUfication^  tor  access. 

(a)  An  applicant  foi!  read-only  access 
to  VBA  automated  claims  records  from 
a  location  other  than  k  VA  Regional 
Office  must  be:  | 

(1)  An  organization!  representative, 
attorney  or  agent  appk>ved  or  accredited 
bv  VA  under  38  CFR  14626  through 
14.635:  or 

(2)  An  attorney  of  nKiord  for  a 
claimant  in  pnx^edings  before  the 
Court  of  Veterans  Apj>eals  or 
subsequent  proceedings  who  requests 
access  to  the  claimanl's  automated 
claims  records  as  part  of  the 
representation  of  the  claimant 


(b)  The  hardware,  n  i 


software  utilized  to  ot  tain  access,  as 
well  as  their  location,  must  be  approved 
in  advance  by  VBA. 

(c)  Each  individual  md  organization 
approved  for  access  n:  ust  sign  and 
return  a  notice  provid  jd  by  the  Regional 
Office  Director  (or  the  Regional  Office 
Director's  designee)  o!  the  Regional 
Office  of  jurisdiction  I  or  the  claim.  The 
notice  will  specify  th€  applicable 
operational  and  secur  ty  requirements 
for  access  and  an  ackr  owledgment  that 
the  breech  of  any  of  th  ese  requirements 
is  grounds  for  disqual  fication  from 
access. 


§14.642    UtUizationof 
(a)  Once  an  Individ 
has  been  issued  the 
passwords  to  obtain 
the  automated  claims 
individuals  represent*  d 
exercised  in  accordam^j 
following  requiremenis 

(1)  The  individual  t 
will  obtain  access  onl 
and  software  approve* 
the  Regional  Office 
uh»;re  the  individua 
primarily  conducts  its 


frcm 
(ir 


odem  and 


iccess. 

iial  or  organization 
n«  cessary 
n  ad-only  access  to 
records  of 
,  access  will  be 
with  the 


organization 
from  equipment 
in  advance  by 
the  location 


organization 
representation 


activities  which  also  has  been  approved 
in  advance: 

(2)>The  individual  will  use  only  his  or 
her  assigned  password  to  obtain  access: 

(3)  The  individual  will  not  reveal  his 
or  her  password  to  anyone  else,  or  allow 
anyone  else  to  use  his  or  her  password: 

(4)  The  individual  will  access  only 
i  the  VBA  automated  claims  records  of 

VA  claimants  who  are  represented  by 
the  person  obtaining  access  or  by  the 
organization  employing  the  person 
obtaining  access: 

(5)  The  individual  will  access  a 
claimant's  automated  claims  record 
solely  for  the  purpose  of  representing 
that  claimant  in  a  claim  for  benefits 
administered  by  VA. 

(6)  Upon  receipt  of  the  password,  the 
individual  will  destroy  the  hard  copy;  • 
no  written  or  printed  record  containing 
the  password  will  be  retained;  and 

(7)  The  individual  and  organization 
will  comply  with  all  security 
requirements  VBA  deems  necessary  to 
ensure  the  integrity  and  confidentiality 
of  the  data  and  VBA's  automated 
computer  systems. 

(b)  An  organization  granted  access 
shall  ensure  that  all  employees  provided 
access  in  accordance  with  these 
regulations  will  receive  regular, 
adequate  training  on  proper  security, 
including  the  items  listed  in  §  14.643(a). 
Where  an  individual  such  as  an  attorney 
or  registered  agent  is  granted  access,  he 
or  she  will  regularly  review  the  security 
requirements  for  the  system  as  set  forth 
in  these  regulations  and  in  any 
additional  materials  provided  by  VBA. 

(c)  VBA  may.  at  any  time  without 
notice: 

(1)  Inspect  the  computer  hardware 
and  software  utilized  to  obtain  access 
and  their  location; 

(2)  Review  the  security  practices  and 
training  of  any  individual  or 
organization  granted  access  under  these 
regulations;  and 

(3)  Monitor  an  individual's  or 
organization's  access  activities.  By 
applying  for,  and  exercising,  the  access 
privileges  under  §§  14.640  through 
14.643,  the  applicant  expressly  consents 
to  VBA  monitoring  the  access  activities 
of  the  applicant  at  any  time. 

§14.643    Disqualification. 

(a)  The  Regional  Office  Director  or  the 
Regional  Office  Director's  designee  may 
revoke  an  individual's  or  an 
organization's  access  privileges  to  a 
particular  claimant's  records  because 
the  individual  or  organization  no  longer 
represents  the  claimant,  and,  therefore, 
the  beneficiary- "s  consent  is  no  longer  in 
effect.  The  individual  or  organization  Ls 
no  longer  entitled  to  access  as  a  matter 
of  law  under  the  Privacy  Act,  5  U.S.C. 


§  552a,  and  38  U.S.C.  §§  5701  and  7332. 
Under  these  circumstances,  the 
individual  or  organization  is  not 
entitled  to  any  hearing  or  to  present  any 
evidence  in  opposition  to  the 
revocation. 

(b)  An  individual  or  organization 
granted  access  privileges  to  VBA 
automated  claims  benefits  systems  may 
have  such  access  privileges  revoked 
either  to  an  individual  claimant's 
records  or  to  all  claimants'  records  if  the 
individual  or  organization: 

(1)  Violates  any  of  the  provisions  of 
§§  14.640  through  14.643; 

(2)  Accesses  or  attempts  to  access  data 
for  a  purpose  other  than  representation 
of  an  individual  veteran; 

(3)  Accesses  or  attempts  to  access  data 
other  than  the  data  specified  in  these 
regulations; 

(4)  Accesses  or  attempts  to  access  data 
on  a  VA  beneficiary  who  is  not 
represented  either  by  the  individual 
who  obtains  access  or  by  the 
organization  employing  the  individual 
who  obtains  access; 

(5)  Utilizes  unapproved  computer 
hardware  or  software  to  obtain  or 
attempt  to  obtain  access  to  VBA 
computer  systems; 

(6)  Modifies  or  attempts  to  modify 
data  in  the  VBA  computer  sj-stems. 

(c)  If  VBA  is  consjaering  revoking  an 
individual's  access,  and  that  individual 
works  for  an  organization,  the  Regional 
Office  of  jurisdiction  will  notify  the 
organizaticm  of  the  pendency  of  the 
action. 

(d)  After  an  individual's  access 
privileges  are  revoked,  if  the  conduct 
which  resulted  in  revocation  was  such 
that  it  merits  reporting  to  an  appropriate 
governmental  licensing  organization 
such  as  a  State  bar,  the  VBA  Regional 
Office  of  jurisdiction  will  immediately 
inform  the  licensing  organization  in 
writing  of  the  fact  that  the  individual's 
access  privileges  were  revoked  and  the 
reasons  why. 

(e)  The  VBA  Regional  Office  of 
jurisdiction  may  temporarily  suspend 
access  privileges  prior  to  any 
determination  on  the  merits  of  the 
proposed  revocation  where  the  Regional 
Office  Director  or  the  Director's 
designee  determines  that  such 
immediate  suspension  is  necessary  in 
order  to  protect  the  integrity  of  the 
system  or  confidentiality  of  the  data  in 
the  system  from  a  reasonably 
foreseeable  compromise.  However,  in 
such  case,  the  Regional  Office  shall  offer 
the  individual  or  organization  an 
opportunity  to  respond  to  the  charges 
immediately  after  the  temporary 
suspension. 

IFR  Doc.  94-17,358  Filed  7-l»-94:  8:45  amj 
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POSTAL  SERVICE 

39  CFR  Part  111 

Revisions  to  Standards  for  Walk- 
Sequenced  Bulk  Third-Class  Mail 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  will 
amend  the  standards  for  walk-sequence 
rate  mail  to  require  an  identifying 
marking  on  each  piece. 
DATES:  Comments  must  be  received  on 
or  before  August  19, 1994. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  Manager, 
Advertising  Mail,  USPS  Headquarters, 
475  L'Enfant  Plaza  SW.,  Washington, 
DC  20260-2412.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  in  Room  5540  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  D.  Moeller.  (202)  268-2660. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  uses  the  In-Office  Cost  System 
(IOCS)  and  the  Carrier  Cost  System 
(CCS)  as  tools  to  develop  cost 
information  for  each  class  and  subclass 
of  mail,  and  for  special  services.  This 
information  is  used  to  develop 
proposals  for  new  postal  rates  and  to 
assist  in  management  evaluation  of  new 
rate  structures.  The  IOCS  uses  work 
sampling  to  provide  data  for  attributing 
labor  cost  to  each  class,  subclass,  and 
special  service.  The  CCS  is  used  to 
collect  data  regarding  the  volume  of 
each  type  of  mail  on  sampled  delivery 
routes.  These  data  are  used  to  assign 
delivery  costs  to  the  pertinent  categories 
of  mail. 

In  order  for  the  IOCS  and  CCS  to  be 
used  to  examine  the  costs  of  distinct 
groupings  of  mail,  each  piece  in  the 
grouping  must  have  a  distinctive 
marking.  When  an  individual  sample  is 
conducted,  information  regarding 
markings  on  the  mailpiece  is  recorded. 
To  better  quantify  the  value  of  mailer 
walk-sequencing,  the  Postal  Service 
would  like  to  track  the  cost  of  third- 
class  pieces  claiming  the  125-piece  and 
saturation  walk-sequence  rates  using 
IOCS  and  CCS.  Currently  this  is  not 
possible  because  walk-sequenced  mail 
can  be  identified  as  such  simply  by 
including  a  facing  slip  with  the  phrase 
"WALK-SEQUENCE  CARRIER  ROUTE 
MAIL"  on  the  top  of  each  package.  The 
proposed  change  would  require  that 
each  individual  piece  contain  a  "WS" 
marking  either  on  the  carrier  route 
identification  line  or  as  part  of  the 
carrier  route  presort  endorsement. 
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POSTAL  SERVICE 

39  CFR  Part  111 

Revisions  to  Standards  for  Walk- 
Sequenced  Bulk  Third-Class  Mall 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  will 
amend  the  standards  for  walk-sequence 
rate  mail  to  require  an  identifying 
marking  on  each  piece. 
DATES:  Comments  must  be  received  on 
or  before  August  19, 1994. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  Manager, 
Advertising  Mail,  USPS  Headquarters, 
475  L'Enfant  Plaza  SW.,  Washington, 
DC  20260-2412.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  in  Room  5540  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  D.  Moeller,  (202)  268-2660. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  uses  the  In-Office  Cost  System 
(IOCS)  and  the  Carrier  Cost  System 
(CCS)  as  tools  to  develop  cost 
information  for  each  class  and  subclass 
of  mail,  and  for  special  services.  This 
information  is  used  to  develop 
proposals  for  new  postal  rates  and  to 
assist  in  management  evaluation  of  new 
rate  structures.  The  IOCS  uses  work 
sampling  to  provide  data  for  attributing 
labor  cost  to  each  class,  subclass,  and 
special  service.  The  CCS  is  used  to 
collect  data  regarding  the  volume  of 
each  type  of  mail  on  sampled  delivery 
routes.  These  data  are  used  to  assign 
delivery  costs  to  the  pertinent  categories 
of  mail. 

In  order  for  the  IOCS  and  CCS  to  be 
used  to  examine  the  costs  of  distinct 
groupings  of  mail,  each  piece  in  the 
grouping  must  have  a  distinctive 
marking.  When  an  individual  sample  is 
conducted,  information  regarding 
markings  on  the  mailpiece  is  recorded. 
To  better  quantify  the  value  of  mailer 
walk-sequencing,  the  Postal  Service 
would  like  to  track  the  cost  of  third- 
class  pieces  claiming  the  125-piece  and 
saturation  walk-sequence  rates  using 
IOCS  and  CCS.  Currently  this  is  not 
possible  because  walk-sequenced  mail 
can  be  identified  as  such  simply  by 
including  a  facing  slip  with  the  phrase 
"WALK-SEQUENCE  CARRIER  ROUTE 
MAIL"  on  the  top  of  each  package.  The 
proposed  change  would  require  that 
each  individual  piece  contain  a  "WS" 
marking  either  on  the  carrier  route 
identification  line  or  as  part  of  the 
carrier  route  presort  endorsement. 


Although  facing  slips  would  still  be 
allowed,  they  would  no  longer  fulfill  the 
requirement  for  identifying  the  mail  as 
walk-sequenced. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  ic))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  of  the 
DMM,  incorporated  by  reference  in  the 
Code  of  Federal  Regulations.  See  39  CFR 
Part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  3001-3011.  3201-3219,  3403- 
3406,3621,3626,5001. 

2.  Amend  Domestic  Mail  Manual 
M304,  Walk-Sequence  (Carrier  Route 
Mail  Preparation),  by  adding  a  new 
subsection  1.3  and  revising  subsection 

3.2  to  read  as  follows: 

M304    Walk-Sequence 

1.0    Basic  Standards 

*  •        ♦        *        • 

1.3  Marking 

In  addition  to  the  markings  required 
by  M303,  each  piece  claimed  at  a  walk- 
sequence  rate  must  be  marked  "WS" 
immediately  preceding  either  the  carrier 
route  information  on  the  carrier  route 
information  line  (e.g.,  ''WS  CARRIER 
ROUTE  017)  or  the  carrier  route  presort 
marking  shown  in  M303  (e.g.,  WS  CAR- 
RT  SORT).  Pieces  not  claimed  at  a  walk- 
sequence  rate  must  not  bear  the  "WS" 
marking. 

*  •        ♦        *        • 

3.0    Preparation 

*  *        *        •        • 

3.2    Labeling 

In  addition  to  the  labeling  required  in 
M303,  a  facing  slip  with  a  phrase 
identifying  the  mail,  such  as  "WALK- 
SEQUENCED  CARRIER  ROUTE  MAIL,  " 
may  be  placed  on  the  top  of  each 
package.  A  facing  slip  does  not  satisfy 
the  marking  required  on  each  piece  by 
1.3. 

*  •        *        •        * 

An  appropriate  amendment  to  39  CFR 
1 11.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
IFR  Doc.  94-17580  Filed  7-19-^;  8:45  am) 
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39  CFR  Part  111 

Contents  of  Seconci-Class  Mail 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  would  revise 
the  present  standards  in  the  Domestic 
Mail  Manual  (DMM)  on  materials 
eligible  for  mailing  at  second-class  rates 
with  authorized  second-class 
publications.  The  proposal  would 
remove  the  current  advertising 
limitation  on  loose  supplements  to 
bound  publications  and  adopt  a  more 
objective  test  for  determining  what 
material  can  be  mailed  as  a  supplement. 
The  proposal  would  revise  the 
regulations  on  pages  with  "novel" 
characteristics,  giving  publishers  more 
latitude  in  page  design.  The  provisions 
concerning  the  mailing  of  products  and 
product  samples  have  been  liberalized. 
A  new  provision  has  been  added 
specifying  how  advertising  content  of 
second-class  publications  is  to  be 
measured.  A  provision  has  also  been 
added  defining  public  service 
announcements.  Finally,  the  proposal 
would  reorganize  and  clarify  a  number 
of  additional  standards  for  second-class 
mail  concerning  addressing,  mailpiece 
construction,  rate  eligibility,  and 
postage  payment.  These  additional 
changes  are  editorial  rather  than 
substantive  in  nature. 

DATES:  Comments  on  this  proposal  must 
be  received  on  or  before  September  19, 
1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager, 
Business  Mail  Acceptance,  U.S.  Postal 
Service,  475  L'Enfant  Plaza  SW,  Room 
8430,  Washington,  DC  20260-6808. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  M.  Lease.  (202)  268-5188,  or 
Alixe  Johnson,  (312)  765-5487. 
SUPPLEMENTARY  INFORMATION:  In  the 
mid-1980s  the  Postal  Service  undertook 
an  extensive  review  of  the  regulations 
governing  what  could  be  mailed  as  part 
of  a  periodical  publication  at  second- 
class  postage  rates,  with  a  special  focus 
on  supplements  to  second-class 
publications.  Beginning  in  September 
1986,  the  Postal  Service  published  four 
proposed  rules,  culminating  in  a  final 
rule  that  was  published  2  years  later.  53 
FR  35813  (September  15, 1988).  The 
final  rule  explained  that  then-recent 
changes  in  technology — specifically  the 
introduction  of  equipment  making  it 
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practical  to  insert  a  publication  into  a 
sealed  plastic  wrapper  (polybag) — made 
it  possible  for  publishers  of  bound 
second-class  publications  to  include 
witb  their  publications  additional 
materials  that  are  separate  and  distinct 
from  the  publication.  A  number  of 
publishers  were  in  favor  of  taking 
advantage  of  this  new  technology,  but 
others  were  concerned  that  allowing 
separately  prepared  material  to  be 
enclosed  loose  in  a  polybag  at  second- 
class  rates  would  caust  an  undesirable 
movement  of  printed  advertising 
materials  from  third-cbss  mail  to 
second-class  mail. 

The  Postal  Service  npted  the  difficulty 
in  reaching  an  appropfiate  balance 
between  the  conflicting  concerns  and 
interests  in  this  area,  and  was  hopeful 
that  the  rulemaking  wi^uld  resolve  these 
issues.  To  counter  argilments  that 
second-class  mail  woi4d  be  harmed  by 
the  inclusion  of  too  much  advertising  in 
the  form  of  loose  supplements  riding 
along  with  bound  secopd-class 
publications,  the  final  tu]e  adopted, 
among  other  things,  ret{uirements  that  a 
loose  second-class  supplement  and  its 
host  bound  pubiicatioo  must  be 
enclosed  in  an  envelo;^  or  wrapper, 
that  the  supplement  mbst  contain  a 
minimum  of  25  percent  nonadvertising 
content,  and  Lhat  the  supplement  must 
be  marked  "Supplement  to"  followed  by 
the  name  of  the  public  ttion  or  the 
publisher. 

Although  that  rulem  iking  was  at  least 
partially  successful  in  achieving  its 
goals,  experience  over  the  past  6  years 
indicates  that  further  r  (visions  may  be 
appropriate.  Technoloj  ical 
advancements,  such  as  selective 
binding,  continue  to  affect  the  design  of 
publications,  and  publ  shers  continue  to 
seek  to  include  materia  Is  with  second- 
class  publications  that  were  not 
contemplated  at  the  tir  le  the  current 
regulations  were  adopt  sd.  Many 
publishers  consider  thii  25  percent 
nonadvertising  rule  foi  loose 
supplements  to  be  bun  ensome  and 
inappropriate  as  a  mea  is  of  curbing  the 
influx  of  advertising  in  second-class 
mail.  Many  publishers  also  consider  the 
current  restrictions  on  Lhe  use  of  pages 
with  "novel"  characteistics  and  the 
inclusion  of  products  ajnd  product 
samples  to  Umit  unduly  their  creativity 
in  designing  publicatii 
their  readers  and  advei 
publishers  also  point 
delivery  companies  dojnot  impose 
similar  restrklions  on  their  delivery  of 
publications. 

The  most  significant  [problem  with  the 
current  regulations  froiti  the  Postal 
Service's  perspective  i  j  the  difficulty  in 
applying  these  standards.  This  problem 


tbat  appeal  to 
tisers.  These 
it  that  private 


is  not  limited  to  customers,  but  exists 
for  postal  personnel  as  well,  as  is 
demonstrated  by  the  relatively  large 
number  of  revenue  deficiencies  and 
decisions  overturned  on  administrative 
appeal  that  concern  the  mailing  of 
supplements,  novelty  pages,  and 
products  with  second-class 
publications.  This  difficulty  of 
application  creates  additional  expense 
for  the  Postal  Service  in  training  and  in 
mail  acceptance,  and  it  compromises 
the  ability  of  the  Postal  Service  to 
collect  consistently  the  correct  postage 
on  second-class  mailings. 

Accordingly,  the  Postal  Service 
undertook  a  review  of  the  standards  that 
pertain  to  the  content  of  second-class 
mail.  This  included  review  of  the 
terminology  involved  (e.g., 
supplements,  enclosures,  attachments, 
novelty  pages,  independent 
publications),  the  substantive  rules 
concerning  eligibility  of  these  materials 
for  second-class  rates,  the  clarity  of  the 
existing  rules,  and  the  organization  of 
these  rules  in  the  DMM.  The  result  of 
this  review  is  the  instant  proposal  for 
substantive  and  editorial  changes  to, 
and  deletion  of  a  number  of,  existing 
rules  with  the  renumbering  and 
reorganizing  of  these  rules  for  clarity 
and  ease  of  use. 

The  Postal  Service  believes  that  the 
proposed  rules,  if  adopted,  will  reduce 
the  costs  of  mail  acceptance  and 
training,  and  faciUtate  timely  collection 
of  the  appropriate  postage  on  second- 
class  maihngs.  The  Postal  Service  also 
believes  that  the  proposed  eUmination 
of  a  number  of  restrictions  on 
publication  design  will  promote 
publishers'  continued  use  of  the  Postal 
Service  for  delivery  of  their  periodical 
publications.  Moreover,  the  proposed 
changes  are  not  expected  to  have  any 
adverse  operational  effect  on  the  Postal 
Service. 

To  provide  clarity  and  improve  the   . 
organization  of  the  mailing  standards 
governing  the  contents  and 
characteristics  of  second-class  mail. 
Domestic  Mail  Manual  (DMM)  C200  has 
been  completely  reorganized  and 
renumbered  under  four  main  headings: 
1.0  Permissible  Mailpiece  Components. 
2.0  Impermissible  Components,  3.0 
Mailpiece  Construction,  and  4.0  Printed 
Features.  Within  these  sections  are 
subsections  that  specifically  identify 
what  may  and  may  not  be  included  in 
a  mailpiece  claimed  at  second-class 
rates.  The  following  discussion 
identifies  the  significant  changes  being 
proposed  in  C200. 

Tne  reference  to  pages  of  a  second- 
class  publication  in  propo-sed  C200.1.1 
is  new  and  describes  those  printed 
sheets  that  form  the  second-class 


mailpiece.  Rather  than  addressing 
advertising  and  "novelty  pages"  in 
separate  standards  (as  is  currently  done 
in  C200.5.0  and  6.0),  this  proposed 
section  sets  forth  a  general  rule  that 
provides  that  the  pages  in  a  second-class 
publication,  whether  they  contain 
advertising  or  nonadvertising  matter  or    . 
both,  may  be  prepared  with  novel  or 
unusual  characteristics,  i.e.,  different 
size,  sha{>e,  or  construction.  This 
proposed  change  would  limit  the 
number  of  these  pages  to  a  minor 
portion  of  the  publication  so  that  the 
general  appearance  of  the  material  as  a 
"periodical  publication"  is  maintained. 
In  proposing  this  greater  latitude  on  the 
preparation  of  pages  to  a  publication, 
the  Postal  Service  is  concerned  that 
publishers  might  create  publications 
whose  physical  characteristics  would 
encumber  efficient  postal  processing. 
Therefore,  this  provision  includes  a 
requirement  that  no  page  may  have 
dimensions  (when  folded)  that  exceed 
the  dimensions  of  the  cover  of  the 
publication. 

In  another  change  from  current 
standards,  this  new  pages  section  would 
allow  the  use  of  grommets,  string, 
rubber  bands,  and  similar  types  of 
fastening  materials  in  minor  amounts  in 
the  production  of  printed  sheets.  The 
Postal  Service  has  concluded  that 
allowing  the  use  of  minor  amounts  of 
these  fastening  materials  in  the 
preparation  of  pages  is  consistent  with 
the  existing  practice  of  allowing  second- 
class  publications  to  be  bound  with 
staples,  saddle  stitching,  or  spiral 
binding. 

The  maiUng  standards  governing  the 
preparation  of  parts  and  sections  in 
proposed  C200.1.2  remain  unchanged, 
although  current  C200.2.0,  2.1,  2.2,  and 
2.3  have  been  condensed  into  one 
paragraph.  The  provision  governing 
parts  or  sections  produced  by  someone 
other  than  the  publisher  has  been 
retained  in  1.2  to  preserve  the 
distinction  between  parts  and  sections 
of  a  publication  and  supplements  to  a 
publication. 

Nonincidental  enclosures  at  First-  and 
third-class  rates  are  covered  in  proposed 
C200.1.3.  which  is  composed  of  former 
8.1,  8.3b,  8.4,  8.6,  and  10.2.  The 
wording  has  been  changed  for  clarity. 

Proposed  C200.1.4  incorporates 
current  sections  (C20G.3.2,  3.3,  7.1,  7.2, 
and  7.3)  governing  enclosures  and 
attachments  mailable  at  second-class 
rates.  The  last  sentence  of  current  3.2f 
(proposed  C200.1.4b)  is  deleted  to 
remove  the  single-fold  limitation  on  a 
printed  sheet  accompanying  a  receipt, 
request,  or  order  for  a  subscription.  The 
Postal  Service  does  not  believe  that  it  is 


necessary  to  limit  the  method  used  by 
publishers  in  producing  this  material. 

The  proposal  allows  all  items  listed  in 
C200.1.4  as  permissible  second-class 
enclosures  to  be  treated  as  neither 
advertising  nor  nonadvertising,  but     * 
instead  to  be  accounted  for  in  the 
weight  of  the  host  publication  when 
determining  postage.  This  is  a  change  in 
the  interpretation  of  current  rules  that 
distinguish  between  the  subscription 
order  or  requester  form  and  any 
additional  material  that  promotes  the 
publisher's  publications.  Allowing  these 
permissiUe  enclosiues  to  be  accounted 
for  only  in  the  weight  of  the  host 
publication  will  simplify  the  acceptance 
review  process  without  any  significant 
e^ect  on  postal  revenues. 

The  proposed  supplements  section  in 
C200.L.5  would  change  the  standard 
concerning  loose  supplements  to  bound 
publications  to  eliminate  the  current 
requirement  that  such  a  supplement 
contain  at  least  25  percent 
nonadvertising  content  If  adopted,  this 
^       change  would  allow  publishers  to 

include  loose  supplements  with  bound 
publications  that  could  consist  of  up  to 
100  percent  advertising.  This  change  is 
being  proposed  in  response  to 
widespread  requests  from  publishers  for 
an  elimination  of  this  provision.  These 
publishm^  argue  that  this  provision  is 
an  unnecessary  restriction  on  their 
ability  to  choose  whether  to  place 
advertising  matter  in  the  host 
pubhcation  or  in  an  accompanying 
loose  supplement.  They  argue  that 
competitors  of  the  Postal  Service  impose 
no  such  restrictions  on  the  nonpostal 
delivery  of  publications.  They  also 
argue  that  the  responses  by  some 
publishers  to  the  25  percent 
nonadvertising  requirement  (e.g..  the 
use  of  such  devices  as  public  service 
announcements  that  say  such  things  as 
"Just  Say  No  To  Drugs")  demonstrate 
the  uselessness  of  the  provision  as  a 
means  to  increase  the  "editorial" 
content  of  second-class  publications. 
These  publishers  argue  that  the  overall 
requirement  that  second-class 
publications  contain  a  substantial 
amount  of  nonadvertising  content  and 
the  need  to  provide  substantial  editorial 
content  to  satisfy  their  subscribers  are 
sufficient  safeguards  of  the  integrity  and 
value  of  second-class  mail.  These 
publishers  also  correctly  state  that  all 
advertising  in  supplements  will  be 
accounted  and  paid  for  at  the 
advertising  rates  because  the 
determination  of  a  publication's 
advertising/nonadvertising  content  is 
based  on  the  host  piece  and  any 
supplements.  The  Postal  Service  finds 
that  these  arguments  have  merit  and  has 
determined  to  propose  the  elimination 
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necessary  to  limit  the  method  used  by 
publishers  in  producing  this  material. 

The  proposal  allows  all  items  listed  in 
C200.1.4  as  permissible  second-class 
enclosures  to  be  treated  as  neither 
advertising  nor  nonadvertising,  but 
instead  to  be  accoimted  kft  in  the 
weight  of  the  host  pubUcation  when 
determining  postage.  This  is  a  change  in 
the  interpretation  of  current  rules  that 
distingiiish  between  the  subscription 
ordst  or  requester  form  and  any 
additional  material  that  promotes  the 
publisher's  publications.  Allowing  these 
pennissibie  enclosures  to  be  accounted 
for  only  in  the  weight  of  the  host 
publication  will  simplify  the  acceptance 
review  process  without  any  significant 
effect  on  postal  revenues. 

The  proposed  supplements  section  in 
C200.t.5  would  change  the  standard 
concerning  loose  supplements  to  bound 
publications  to  eliminate  the  current 
requirement  that  such  a  supplement 
contain  at  least  25  percent 
nonadvertising  content  If  adopted,  this 
change  would  allow  publishers  to 
include  loose  supplements  with  bound 
publications  that  could  consist  of  up  to 
100  percent  advertising.  This  change  is 
being  proposed  in  response  to 
widespread  requests  from  publishers  for 
an  elimination  of  this  provision.  These 
pubhshers  argue  that  this  provision  is 
an  unnecessary  restriction  on  their 
ability  to  choose  whether  to  place 
advertising  matter  in  the  host 
pubUcation  or  in  an  accompanying 
loose  supplement.  They  argue  that 
competitors  of  the  Postal  Service  impose 
no  such  restrictions  on  the  nonpostal 
delivery  of  piibUcations.  They  also 
argue  that  the  responses  by  some 
publishers  to  the  23  percent 
nonadvertising  requirement  (e.g.,  the 
use  of  such  devices  as  public  service 
announcements  that  say  such  things  as 
"Just  Say  No  To  Drugs")  demonstrate 
the  uselessness  of  the  provision  as  a 
means  to  increase  the  "editorial" 
content  of  second-class  pubhcations. 
These  publishers  argue  that  the  overall 
requirement  that  second-class 
publications  contain  a  substantial 
amount  of  nonadvertising  content  and 
the  need  to  provide  substantial  editorial 
content  to  satisfy  their  subscribers  are 
sufficient  safeguards  of  the  integrity  and 
value  of  second-class  mail.  These 
publishers  also  correctly  state  that  all 
advertising  in  supplements  will  be 
accounted  and  paid  for  at  the 
advertising  rates  because  the 
determination  of  a  pubUcation's 
advertising/nonadvertising  content  is 
based  on  the  host  piece  and  any 
supplements.  The  Postal  Service  finds 
that  these  arguments  have  merit  and  has 
determined  to  propose  the  elimination 


of  the  25  percent  nonadvertising  content 
requirement  for  comment  by  all 
interested  parties. 

The  proposed  supplements  section 
also  includes  clarifying  provisions, 
based  on  current  standards  and  on 
Postal  Service  rulings,  restricting  the 
inclusion  of  loose  sheets  of  advertising 
as  a  supplement.  These  provisions 
describe  the  permissible  preparation  of 
supplements  for  the  four  different 
methods  of  second-class  mailpiece 
preparation — a  bound  pubhcation  not 
enclosed  in  a  wrapper,  a  bound 
pubhcation  enclosed  in  a  wrrapper,  and 
an  unboimd  publication  not  enclosed  in 
a  wrapper,  an  imbovmd  publication 
enclosed  in  a  wrapper.  Bound  and 
unboimd  publications  are  defined  in 
C200.3.1.  The  standards  proscribing  the 
use  of  mailing  wrappers  are  set  forth  in 
C200.3.3  and  3.4. 

A  bound  publicaticm  that  is  not 
enclosed  in  a  wrapper  may  not  have  any 
supplements  included  loose  with  it. 
Only  enclosures  under  C20G.1.4  may  be 
included  loose  in  a  bound  publication. 
A  bound  publication  with  one  or  more 
supplements  must  be  enclosed  in  a 
wrapper.  If  a  supplement  to  a  bound 
publication  is  made  up  of  more  than  one 
printed  sheet,  all  sheets  making  up  the 
supplement  must  be  bound  together  to 
form  one  piece.  If  not,  each  loose  sheet 
must  sep>arately  qualify  as  a 
supplement.  A  supplement  to  an 
uni>ound  publication  that  is  not 
enclosed  in  a  wrap>per  must  be 
combined  with,  and  inserted  within,  the 
pubhcation.  A  loose  supplement  may  be 
included  with  an  imbound  pubhcation 
only  if  the  entire  mailpiece  is  enclosed 
in  a  wrapper. 

The  proposed  .'supplements  section 
will  retain  the  requirement  that  loose 
supplements  to  bound  publications 
contain  the  identification  "Supplranent 
to"  followed  by  the  name  of  the 
pubhcation  or  the  publisher.  This 
requirement  to  identify  a  supplement 
will  also  apply  to  any  loose  supplement 
mailed  with  an  unboimd  publication 
enclosed  in  a  wrapi>er.  The  presence  of 
the  "Supplement  to"  statement  is  an 
objective  demonstration  that  the 
publisher  designed  the  material  to  be 
included  as  a  supplement  to  the  host 
publication.  The  Postal  Service  believes 
that  the  retention  of  this  identification 
requirement,  the  retention  of  the  general 
requirement  in  C200.4.3  that  all 
advertisements  in  bound  publications 
must  be  permanently  attached,  and  the 
clarification  in  C200.1.5  that  any 
multisheet  supplement  to  a  bound 
pubhcation  must  also  be  bound  together 
will  effectively  limit  the  inclusion  of 
miscellaneous  loose  advertising  pieces 


with  second-class  publications  enclosed 
in  wrappers. 

The  section  on  attachments  (proposed 
C200.1.8)  consoUdates  the  wording 
contained  in  current  4.3  pertaining  to 
the  addition  of  stickers  cm  covers  of 
second-class  pubhcations  or  on  maihng 
wrappers.  Additionally,  proposed  1.8 
includes  information  currenUy 
contained  in  10.1  and  10.4,  regarding 
the  required  markings  for  nonincidental 
First-  and/or  third-class  enclosures. 

Except  for  its  movement  from 
A200.2.0  to  C200.1.10.  the  provision 
allowing  label  carriers  remains 
unaltered.  Placement  in  C200  is  more 
appropriate  for  these  standards  because 
they  will  be  with  the  sections  governing 
what  may  be  combined  loose  in  a 
polybag  or  plastic  wrapper  and  mailed 
at  the  second-class  rates  (a  mailing 
practice  that  commonly  uses  a  label 
carrier). 

Publishers  have  also  complained 
about  the  subjective  nature  of  the 
current  standards  concerning  what 
material  may  not  be  included  as  a  loose 
supplement  at  second-class  rates.  For 
example,  current  rules  state  that  an 
independent  pubhcation  may  not  be 
sent  at  second-class  rates.  Those  rules 
then  require  the  reviewer  to  determine 
the  independence  of  material  by  making 
a  subjective  judgment  based  on  a 
number  of  factors.  Although  the 
specified  items  (such  as  independent 
publications)  remain  ineligible  for 
mailing  at  second-class  rates  (even  if 
bound  into  pubhcations).  the  Postal 
Service  has  undertaken  to  respond  to 
publishers'  concerns  by  explaining 
these  restrictions  more  clearly.  For  this 
reason,  proposed  C200.2.1  sets  forth  a 
general  standard  that  all  the 
impermissible  components  in  2.2  to  2.5 
are  prohibited  from  being  mailed  at 
second-class  rates  whether  they  take  tlie 
form  of  a  run-of-press  page,  supplement, 
bound-in  advertisement,  or  other 
component  of  the  publication.  Proposed 
C200.2.2  would  base  the  decision  on 
what  constitutes  impermissible  matter 
on  a  review  of  the  questionable  material 
against  a  hst  of  objective  criteria,  any 
one  of  which  will  automatically  make 
that  material  ineUgible  for  mailing  at 
second-class  rates.  The^e  criteria  are  a 
separate  price  or  subscription 
instructions;  the  word  "catalog";  a  First-, 
third-,  or  fourth-class  permit  imprint;  an 
International  Standard  Book  Number 
(ISBN);  or  an  International  Standard 
Serial  Number  (ISSN).  The  Postal 
Service  beUeves  that  this  change  will 
simplify  the  determination  of  whet 
constitutes  impermissible  second-class 
matter.  This  change  is  expected  to 
benefit  pubhshers  by  reducing  the 
uncertainty  and  confusion  they  have 
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experienced  with  rbgard  to  the  current 
and  more  subjectivis  standards. 
Current  standards  restrict  the 
inclusion  of  products  and  product 
samples  (see  C200.1.8)  in  items  mailed 
at  the  second-classirates.  Proposed 
C200.2.3  would  cotitinue  to  exclude 
products,  such  as  aationery,  cassettes, 
and  floppy  disks,  that  are  not  printed 
sheets,  but  the  proDosed  section  would 
no  longer  prohibit  product  samples  that 
are  otherwise  formed  of  printed  sheets. 
The  Postal  Service  believes  that 
applying  the  general  requirement  that 
all  second-class  maitter  must  be  formed 
of  printed  sheets  isja  sufficient  standard 
to  limit  the  inappropriate  maiUng  of 
products  and  product  samples  at 
second-class  rates.  Additionally,  this 
section  would  relax  current 
interpretations  on  what  constitutes  a 
product  or  merchandise  when  the  item 
is  a  printed  sheet.  Por  example,  under 
specific  conditions,  a  12-month 
calendar  or  a  postei  will  now  be  eligible 
to  be  mailed  at  second-class  rates  if  it  is 
not  separately  distributed  or  offered  for 
sale.  Including  the  oame  of  the  host 
publication,  issue  or  issue  date,  and 
relating  such  a  piece  to  advertising  or 
nonadvertising  witl|in  the  content  of  the 
host  publication  wquld  provide  further 
proof  that  the  piece]  is  properly  prepared 
as  a  page  of  the  puhjication. 

To  ensure  that  second-class  mail  is 
transported  and  delivered  intact, 


proposed  C200.3.3 
be  included  loose 
publication  without 


pecifies  what  may 
ithin  a  second-class 
requiring  wrapping. 


For  consistency,  proposed  C200.3.4  has 
been  added  to  provide  guidance  on 
when  wrappers  are  required. 

Proposed  C200.3.5  includes  all  the 
standards  goveminj  protective  covers  in 
current  C200.4.1.  In  recognition  of  the 
practicalities  of  pub  lication  production, 
the  requirement  tha ;  a  protective  cover 
cover  completely  a  )ublication  is 
changed  to  allow  th }  cover  to  be  smaller 
than  the  publicatior  if  it  extends  to. 
within  y*  inch  of  th }  edge  of  the 
publication  opposite  the  fold  or  binding. 
No  similar  allowance  has  been  proposed 
for  the  top  and  bottc  m  edges  of  a 
protective  cover  bee  ause  the  Postal 
Service  has  had  no  i  ndication  from 
publishers  that  then  \  is  any  problem 
with  covers  matching  a  publication's 
top  and  bottom  edg«s. 

The  proposed  advertising  standard  in 
C200.4.3  blends  the  contents  of  current 
C200.6.1  and  6.4  ami  explains  that  all 
advertisements  mus  be  prepared  as  an 
integral  part  of  the  publication  and  that, 
except  for  advertisements  prepared  as 
supplements  and  advertisements  on 
printed  matter  included  as  part  of  a 
receipt  or  order  for  subsi.riptions  (or 
requests),  all  advertisements  in  a  bound 


publication  must  be  permanently 
attached.  The  provision  in  current 
C200.6.3  concerning  the  types  of 
material  that  can  comprise  printed 
sheets  has  been  moved  to  E211.3.0,  the 
eligibility  section  that  includes  the 
printed  sheet  standard. 

Additionally,  several  new  proposed 
sections  have  been  added  to  provide 
clarifying  definitions,  such  as  C200.1.6 
(covers),  1.7  (maiUng  wrappers),  and  3.1 
(bound/unbound).  Other  sections  have 
been  proposed  to  clarify  further  what  is 
allowable  and  what  is  excluded  at 
second-class  rates,  e.g.,  the  proscription 
against  combining  fourth-class  mail 
with  second-class  mail. 

The  proposed  rule  also  contains  an 
expanded  definition  of  public  service 
announcements  in  E211.il. 2,  to  clarify 
those  announcements  that  do  not  have 
to  be  treated  as  advertising  matter.  An 
expanded  standard  explaining 
procedures  to  be  followed  when 
measuring  advertising  in  second-class 
publications  is  proposed  in  new 
P070.1.7.  This  provision,  which  is  based 
on  Postal  Service  rulings,  is  designed  to 
ensure  uniform  treatment  of  blank  space 
in  publications.  Section  E211.7.3  has 
been  revised  to  clarify  that  materials 
such  as  annual  reports,  directories,  and 
lists  may  be  included  as  supplements  to 
second-class  publications.  Minor 
nonsubstantive  changes  have  also  been 
proposed  to  DMM  modules  A,  E,  and  P. 

Although  exempt  from  the  notice  and 
comment  provisions  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553(b)  and  (c))  regarding  proposed 
rulemaking  by  39  U.S.C  410(a),  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  amendments 
of  the  Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  part 
111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  remains  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406.3621,3626,5001. 

2.  Renumber  existing  Domestic  Mail 
Manual  A200.1.0  (including  Exhibit  1.3) 
as  AOIO.7.0;  renumber  subsections 
accordingly  and  revise  as  shown  below; 
delete  remainder  of  existing  A200. 

AGIO    General  Information 


7.0  ADDITIONAL  STANDARDS  FOR 
SECOND-CLASS  MAIL 

7.1  Preparation 

[Insert  text  of  existing  A200.1.1.) 

7.2  Address  Labels 

[Insert  text  of  existing  A200.1.2.1 

7.3  Address  Placement 

The  delivery  address  must  be  clearly 
visible  on  or  through  the  outside  of  the 
mailpiece,  whether  placed  on  a  label  or 
directly  on  the  host  publication,  a 
component,  or  the  mailing  wrapper.  If 
placed  on  the  mailing  wrapper,  the 
address  must  be  on  a  flat  side,  not  on 
a  fold  (see  Exhibit  7.3).  If  a  polybag  is 
used,  the  address  must  not  appear  on  a 
component  that  rotates  within  the  bag, 
and  the  address  must  remain  visible 
throughout  the  addressed  component's 
range  of  motion. 

7.4  Return  Address 

The  return  address  must  appear  on 
any  mailing  wrapper  that  is  also 
endorsed  "Return  Postage  Guaranteed." 

3.  Revise  all  Domestic  Mail  Manual 
C200,  Second-Class  Mail,  to  read  as 
follows: 

C200    Second-Class  Mail 

1.0  PERMISSIBLE  MAILPIECE 
COMPONENTS 

1.1  Pages 

Pages  are  the  printed  sheets  forming 
the  publication  or  one  of  the  mailpiece's 
components,  bearing  advertising, 
nonadvertising,  or  both,  including  those 
having  textual  and  graphic  matter  (see 
E211.2.4);  blank  spaces  for  writing  or 
marking;  and  material  to  be  completed 
or  used  by  the  reader.  A  minor  portion 
of  the  pages  in  a  second-class  mailpiece 
may  have  unusual  characteristics,  such 
as  a  different  size,  shape,  or 
construction,  or  portions  that  may  be 
wholly  or  partially  separable;  and  pages 
prepared  for  folding  out.  No  page  may 
have  dimen.sions  (when  folded,  if 
folded)  that  exceed  the  dimensions  of 
the  cover  of  the  publication.  Pages  are 
also  subject  to  these  standards: 

a.  A  detachable  coupon,  application, 
or  order  form  must  relate  directly  to 
advertising  or  nonadvertising  matter 
printed  on  the  page  of  which  it  is  a  part 
or  to  which  it  is  attached. 

b.  Multilayer  pages,  including  those 
formed  by  sheets  glued  together  and 
those  that  have  unusual  shapes,  such  as 
cutouts.movable  flaps,  or  "pop-ups," 
may  include  small  amounts  of  fastening 
material  such  as  grommets.  string,  or 
mbber  bands  as  needed  to  as.semble  ltl^; 
page.  Multilayer  pages  may  also  be 
formed  as  pouches  or  pockets  but  ma> 
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contain  only  permissible  loose 
enclosures  (see  1.4)  or  other  securely 
affixed  permissible  components. 

c.  Multiple  pages  may  be  held 
together  by  staples  or  other  means 
separate  from  and  in  addition  to  the 
regular  binding  of  the  publication. 

d.  Oversized  pages  may  be  used  for 
illustrations,  charts,  maps,  and  other 
advertising  fflul  nonadvertising  content. 

1.2  Parts  and  Sections 

Parts  aod  sections  are  pages  (subject 
to  1.1}  that  are  physically  separate 
subdivisions  of  the  publication,  as 
identified  by  the  publisher.  Each  part  or 
section  must  show  the  name  of  the 
publication,  and  the  number  of  parts  or 
sections  in  the  issue  must  be  stated  on 
the  cover  of  the  first  part  or  section. 
Parts  or  sections  produced  by  someone 
other  than  the  publisher  may  not  be 
mailed  at  second-class  rates  if  these 
parts  or  sections  are  prepared  by  or  for 
advertisers  or  if  they  are  provided  to  the 
pubhsber  free  or  at  a  nominal  charge. 
On  request  publishers  must  submit  to 
the  RCSC  serving  the  known  office  of 
publication  contracts  entered  into  with 
producers  of  parts  or  sections. 

1 .3  Enclosures  at  First-  or  Third-Class 
Rates 

Matter  to  be  paid  at  the  applicable 
First-  or  third-class  rate  may  be  enclosed 
in  a  second-class  mailpiece  subject  to 
these  conditions: 

a.  The  total  weight  of  all  enclosed 
third-class  matter  must  be  le.ss  than  16 
ounces. 

b.  Postage  and  fee  payment  is  subject 
to  P070.  A  permit  imprint  that  may 
appear  on  a  First-  » third-class 
enclosure  must  not  be  visible  when  the 
mailpiece  is  prepared  for  mailing  except 
as  provided  under  P07G. 

c.  When  enclosing  nonincidental 
First-  or  any  third-class  mail, 
combination  envelopes  or  containers 
with  separate  parts  for  the  two  classes 
of  mail  may  be  used.  If  both  the  sender's 
and  addressee's  names  and  addresses 
are  not  on  both  pieces,  the  sender's 
name  and  address  must  be  placed  on 
one  and  the  addressee's  name  and 
address  on  the  other.  Combination 
contain^^  with  inseparable  parts  may 
bear  the  names  and  addresses  on  only 
one  part. 

d.  The  applicable  "First-Class  Mail 
Enclosed"  or  "Third-Class  Mail 
Enclosed"  marking  must  be  placed  on  or 
in  the  host  publication  if  it  contains  a 
nonincidental  First-  or  third-class 
enclosure.  If  placed  on  the  outer 
wTapper,  polybag,  envelope,  or  cover  of 
the  host  puUication,  the  marking  must 
he  set  in  type  no  smaller  than  any  used 
in  the  required  '•POSTMASTER:'Send 
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contain  only  permissible  loose 
enclosures  (see  1.4)  or  other  securely 
affixed  Dermissfble  components. 

c.  Multiple  pages  may  be  held 
together  by  staples  or  other  means 
separate  from  and  in  addition  to  the 
regular  binding  of  the  publication. 

d.  Oversized  pmges  may  be  used  for 
illustrations,  charts,  maps,  and  other 
advertising  and  nonadvertising  content. 

1.2  Parts  aiul  Sections 

Parts  and  sections  are  pages  (subjeict 
to  1.1)  that  are  ph)-sically  separate 
subdivisions  of  the  publication,  as 
identified  hy  the  publisher.  Each  part  or 
section  must  show  the  name  of  the 
publication,  and  the  number  of  parts  or 
sections  in  the  issue  must  be  stated  on 
the  cxyver  of  the  first  pert  or  section. 
Parts  or  sections  produced  by  someone 
other  than  the  publisher  may  not  be 
mailed  at  second-class  rates  if  these 
parts  or  sections  are  prepared  by  or  for 
advertises  or  if  they  are  provided  to  the 
pubhsber  free  or  at  a  nominal  charge. 
On  request,  pniblishers  must  submit  to 
the  RCSC  serving  the  known  office  of 
publication  contracts  entered  into  with 
producers  of  parts  or  sections. 

1 .3  Enclosures  at  First-  or  Third-Class 
Rates 

Matter  to  be  paid  at  the  applicable 
First-  or  third-class  rate  may  be  enclosed 
in  a  second-class  mailpiece  subject  to 
these  conditions: 

a.  The  total  weight  of  all  enclosed 
third-class  matter  must  be  le.ss  than  16 
ounces. 

b.  Postage  and  fee  payment  is  subject 
to  P070.  A  permit  imprint  that  may 
appear  on  a  First-  or  third-class 
enclosure  must  not  be  visible  when  the 
mailpiece  is  prepared  for  mailing  except 
as  provided  under  P070. 

c.  When  ^idosing  nonincidental 
First-  or  any  third-class  mail, 
combination  envelopes  or  containers 
with  separate  parts  for  the  two  classes 
of  mail  may  be  used.  If  both  the  sender's 
and  addressee's  names  and  addresses 
are  not  on  both  pieces,  the  sender's 
name  and  address  must  be  placed  on 
one  and  the  addressee's  name  and 
address  on  the  other.  Combination 
containers  with  inseparable  parts  may 
bear  the  names  and  addresses  on  only 
one  part. 

d.  The  applicable  "First-Class  Mail 
Enclosed"  or  "Third-Class  Mail 
Enclosed"  marking  must  be  placed  on  or 
in  the  host  publication  if  it  contains  a 
nonincidental  First-  or  third-class 
enclosure.  If  placed  on  the  outer 
wTapper,  polybag,  envelope,  or  cover  of 
the  host  puUicatipn,  the  marking  must 
he  set  in  type  no  smaller  than  any  used 
in  the  required  ''POSTMASTER:  Send 


change  of  address  .  .  ."  statement.  If 
placed  in  the  identification  statement, 
the  marking  must  meet  the  applicable 
standards.  The  marking  must  not  be  on 
or  in  copies  not  accompanied  by  a  First- 
or  third-class  enclosure  unless 
additional  information  is  provided 
under  the  applicable  postage  payment 
standards  in  P070. 

1.4    Enclosures  at  Second-Class  Rates 

Only  the  following  material  may  be 
included  loose  as  an  enclosure  in  a 
second-class  mailpiece  and  be  paid  at 
second-class  rates,  subject  to  the 
corresponding  conditions: 

a.  An  incidental  First-Class  piece  that 
must  be  closely  related  but  secondary  to 
the  second-class  publication  with  which 
itis  enclosed,  and  that  consists  of 
matter  that,  if  mailed  separately,  woukl 
require  First-Cla.ss  postage.  Examples  of 
an  incidental  First-Class  enclosure  are  a 
bill  for  the  publication,  a  statement  of 
account  for  past  piibtication  purchases, 
or  a  personal  message  or  greeting 
included  with  the  publication. 

b.  A  receipt,  request,  or  order  for  a 
subscription  that  may  be  printed  or 
written;  prepared  as  a  card  or  envelope, 
including  business  reply,  or  as  a 
combination  form  for  the  host  and  one 
or  more  second-class  publications 
issued  by  the  same  publisher,  arranged 
to  include  a  coin  receptacle;  and 
inserted  in  an  envek^  within  the 
publication.  The  receipt  or  request  may 
be  part  of  or  arxompanied  by  a  single 
sheet  of  printed  matter  containing 
information  related  exclusively  to  a 
receipt  or  request  or  order  for  a 
subscription  to  the  host  second-class 
publication  (or  a  combination  of  the 
host  and  other  second-class  publications 
of  the  same  publisher),  if  that  printed 
matter  does  not  advertise,  promote,  or 
offer  for  sale  other  products  or  services. 

c.  A  card  or  form  for  the  recipient's 
use  in  providing  address  correction 
information  to  the  publisher  that  may  be 
printed  or  written;  prepared  as  a  card  or 
envelope,  including  business  reply,  or 
as  a  combination  form  for  two  or  more 
second-class  (mblications  issued  by  the 
same  publisher  inserted  in  an  envelope 
that  is  attached  to,  bound  in,  or  loose 
within  the  publication:  or  prepared  as  a 
detachable  part  of  another  permissible 
enclosure.  Enclosures  listed  in  1.4b  and 
1.4c  are  not  counted  when  determining 
the  p>ercentage  of  advertising  in  the 
publication,  but  they  are  included  in  the 
total  weight  of  the  publication  reported 
on  the  mailing  statement.  If  the 
publication  otherwise  consists  entirely 
of  nonadvertising  matter,  an  incidental 
First-Class  enclosure  as  described  in 
1.4a  may  be  treated  as  nonadvertising 
matter.  In  all  other  cases,  an  incidental 


First-Class  enclosing  is  considered  part 
of  the  advertising  portion  of  the 
publication 

1.5  Supplements 

A  supplement  is  one  or  more  pages 
(subject  to  1.1)  fonned  by  one  or  more 
printed  sheets  that  are  not  bound  into  a 
publication.  A  bound  publication  with 
one  or  more  supplements  must  be 
enclosed  in  a  wrapper  (see  3.3  and  3.4). 
If  a  supplement  to  a  bound  publication 
is  formed  of  more  than  one  sheet,  all 
sheets  comprising  the  supplement  must 
be  bound  together.  Except  where  the 
mailpiece  is  enclosed  in  a  wrapper  (see 
3.4),  a  supplement  to  an  unbound 
publication  must  be  combined  with,  and 
inserted  within,  the  publication.  A  loose 
supplement  may  be  included  with  an 
unbound  publication  only  if  the 
mailpiece  is  enclosed  in  a  wrapper  (see 
3.4).  A  supplement  may  be  devoted  to 
a  single  topic,  and  may  contain  material 
different  from  that  in  die  host 
publication.  The  external  dimensions  of 
a  supplement  (i.e.,  its  length  and  height) 
may  not  exceed  those  of  the  host 
publication.  Each  supplement  to  a 
bound  pubUcation  and  loose 
supplements  included  with  unbound 
publications  must  bear  the  printed 
endorsement  "Supplement  to"  followed 
by  the  name  of  the  pubUcation  or 
publisher. 

1.6  Covers 

A  cover  may  be  placed  on  the  outside 
of  a  second-class  publication.  A 
protective  cover  is  an  additional  cover 
placed  around  the  outside  of  a 
publication;  preparation  is  subject  to 
3.5.  Advertising,  nonadvertising,  or  both 
may  be  printed  on  the  cover  or 
protective  cover.  The  cover  and 
protective  cover  on  a  publication  are 
included  when  measuring  advertising 
percentage.  Nothing  may  be  attached  to 
the  cover  or  protecdve  cover  except  as 
permitted  under  1.8. 

1.7  Mailing  Wrappers 

A  mailing  wrapper  is  an  envelope, 
sleeve,  or  polywrap  used  to  enclose  the 
mailpiece.  Advertising  may  be  printed 
on  the  mailing  wrapper  and  is  included 
when  measuring  advertising  percentage. 
Nothing  may  be  attached  to  the  mailing 
wrapper  except  as  permitted  under  1.8. 

1.8  Attachments 

T\\e  following  may  be  attached  to  a 
page,  rover,  protective  cover,  or  mailing 
wrapper  of  a  publication,  subject  to  the 
corresponding  standards: 

a.  Stickers  of  any  sire  and  shape.  If 
attached  to  the  cover,  protective  cover, 
or  mailing  wrapper,  no  portion  of  the 
puWication's  name  may  be  obscured. 
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b.  Material  that  is  allowed  as  a  loose 
enclosure  described  in  1.3  or  1.4.  When 
nonincidental  First-  alnd/or  third-class 
enclosures  (see  1.3)  aje  attached,  the 
marking  "First-Class'  or  "Letter 
Enclosed"  must  be  or  a  First-Class 
attachment;  "Third-C  ass,"  on  a  third- 
class  attachment. 

1.9    Printed  Additioi  IS 

Only  the  following  hiay  be  printed  on 
a  copy  of  a  second-class  publication 
after  it  is  printed,  or  placed  on  its  cover, 
protective  cover,  or  niaihng  wrapper: 

a.  The  name  and  adnress  of  the 
intended  recipient  orpf  the  publisher  or 
sender. 

b.  The  printed  title  of  the  publication 
and  its  place  of  pubUcjation. 

c.  The  date  the  subscription  ends. 

d.  Requests  for  addiess-correction 
information  from  the  addressee. 

e.  The  words  "Samile  Copy"  (on  a 
sample).  "Marked  Cojy"  (when  the 
copy  contains  a  mark(  d  item  or  article), 
or  "Return  Postage  Guaranteed"  (when 
the  copy  is  to  be  returied  to  the  sender 
if  undeliverable  as  addressed). 

f.  The  number  of  copies  enclosed  (on 
the  outside  of  a  package)  or  a  package 
count  (e.g.,  "2  of  4")  (on  a  package 
wrapper). 

g.  Corrections  of  typographical  errors 
or  a  mark,  except  by  w  ritten  or  printed 
words,  to  call  attention  to  a  word  or 
passage. 

h.  Printed  messages  not  required  to  be 
mailed  as  First-Class  c  r  Express  Mai 


1.10    Label  Carriers 

A  label  carrier  is  a  s  ngle  unfolded, 
uncreased  sheet  of  car  i  or  paper  stock, 
securely  affixed  to  the  cover  of  the 
publication  or  large  ertough  so  that  it 
does  not  rotate  inside  he  wrapper  or 
cover  the  publication  1  itle  (if  placed 
over  the  front  cover),  t  lat  is  used  to 
carry  the  delivery  add;  ess  for  the 
mailpiece,  subject  to  tl  lese  conditions: 

a.  It  must  bear  the  ti  le  of  the  second- 
class  publication;  the !  econd-class 
imprint  or  "Second-Cl  iss"  endorsement 
in  the  upj)er  right  com  er  of  the  address 
side  (unless  "Second-C  ilass"  is  printed 
on  the  address  side  of  he  polybag);  and 
the  address  to  which  t]  le  mailpiece  can 
be  returned  if  undeiivtrable  (if  endorsed 
"Return  Postage  Guaranteed"). 

b.  If  the  address  rem  tins  clearly 
visible,  the  label  carrie  r  may  also  bear 

a  request  for  address  c<»rrection  from  the 
addressee;  information!  for  requesting  or 
subscribing  to  the  publication;  or  a 
subscription  or  request  form. 

c.  As  applicable,  the  label  carrier  may 
show  the  endorsement  "First-Class  Mail 
Enclosed"  or  "Third-C  ass  Mail 
Enclosed"  or  the  perm  t  imprint  used  to 
pay  postage  for  the  Fir:  t-  or  third-class 


enclosure  if  the  imprint  is  below  the 
second-class  imprint  or  the 
endorsement  "Second-Class." 

d.  Other  printed  information,  whether 
advertising  or  nonadvertising,  is 
permitted  only  on  the  back  of  the  label 
carrier  and  is  subject  to  measurement 
and  postage  payment  accordingly.  A 
single  line  of  text  calling  attention  to 
information  on  the  reverse  may  be 
placed  on  the  front  of  the  label  carrier. 
If  any  information  on  the  reverse  of  the 
label  carrier  is  advertising,  the  line  of 
text  on  the  front  is  also  treated  as 
advertising. 

2.0    IMPERMISSIBLE  COMPONE^4TS 


2.1  General  Standard 

Regardless  of  preparation  or 
characteristics,  or  whether  otherwise 
melting  the  standards  in  1.0.  the 
materials  described  in  2.2  through  2.5 
are  not  eligible  for  second-class  rates 
and  may  not  form,  or  be  included,  in  a 
second-class  mailpiece. 

2.2  Prohibited  Matter 

Material  that  either  contains  any  one 
of  the  following  printed  items,  or  that  is 
referred  to  in  a  component  of  the 
second-class  mailpiece  (by  the  use  of 
one  of  these  items),  is  ineligible  to  be 
mailed  at  second-class  rates: 

a.  A  separate  price  or  subscription 
instructions  different  from  the  host 
publication. 

b.  The  word  "Catalog." 

c.  A  First-,  third-,  or  fourth-class 
permit  imprint. 

d.  An  ISBN  (International  Standard 
Book  Number). 

e.  An  ISSN  (International  Standard 
Serial  Number)  different  from  the  ISSN 
of  the  host  publication. 

2.3  Products 

Products  may  not  be  mailed  at 
second-class  rates.  Examples  include 
stationery  (pads  of  paper  or  blank 
printed  forms);  cassettes;  floppy  disks; 
merchandise;  envelopes  containing 
enclosures,  other  than  receipts,  orders 
for  subscriptions,  and  incidental  First- 
Class  matter;  and  wall,  desk,  and  blank 
calendars.  Printed  pages,  including 
oversized  pages  and  calendars,  are  not 
considered  products  if  they  are  not 
separately  distributed  or  offered  for  sale, 
bear  the  name  of  the  host  publication 
and  the  issue  or  issue  date,  and  relate 
to  other  advertising  or  nonadvertising 
content  of  the  host  publication. 

2.4  Fourth-Class  Mail 

Fourth-class  mail  may  not  be 
combined  with  a  second-class 
publication. 


2.5    Nonprinted  Sheets 

Any  matter  not  formed  of  printed 
sheets  (except  as  permitted  under  l.lb) 
is  not  eligible  for  second-class  rates. 

3.0  MAILPIECE  CONSTRUCTION 

3.1  BoundAJnbound 

Publications  may  be  prepared  in 
either  a  bound  or  unbound  form,  with 
or  without  vn^ppers  unless  required  by 
3.6.  A  bound  publication  is  a 
publication  whose  pages  are  securely    ^ 
held  together  by  two  or  more  staples, 
spiral  binding,  glue,  stitching,  or  other 
permanent  fastening.  All  other 
publications  are  unbound,  including 
folded  multisheet  and  single-sheet 
publications  and  those  whose  pages  are 
loose  and  collated  or  "nested,"  or  whose 
pages  are  held  together  by  a  single 
staple. 

3.2  Physical  Size 

Standards  for  size  of  weight  may 
apply  to  publications  claimed  at  certam 
rates.  Requester  publications  must 
contain  at  least  24  pages  per  Issue. 

3.3  Without  Wrapper 

When  the  mailpiece  does  not  have  a 
mailing  vwapper,  all  the  components  of 
an  unbound  publication  must  he 
combined  with  and  inserted  inside  the 
publication.  Only  enclosures  mailable  at. 
second-class  rates  under  1.4  may  be 
included  loose  inside  a  bound 
unwrapped  publication.  An  enclosure 
under  1.3  or  1.4  may  be  securely 
attached  on  the  outside  of  an 
unwrapped  publication  along  the  bound 
edge  if  it  does  not  exceed  any 
dimension  of  the  cover  of  the 
publication.  ' 

3.4  With  Wrapper 

Except  as  provided  in  4.1,  when  the 
mailpiece  is  completely  enclosed  in  a 
mailing  wrapper,  there  are  no 
restrictions  on  where  the  components 
may  be  located  within  that  wrapper. 
When  a  sleeve  or  other  partial  wrapper 
is  used,  the  components  must  be 
secured  so  that  they  do  not  fall  out 
during  handling.  Bound  publications 
carrying  loose  supplements  or  prepared 
in  physically  separate  parts  or  sections 
either  must  be  totally  enclosed  in  an 
envelope,  plastic  wrapper  (polybag)  or 
paper  wrapper,  or  they  must  be  inserted 
within  a  sleeve  so  that  the  component 
parts  do  not  become  separated  while  in 
the  mail. 

3.5  Protective  Cover 

If  the  mailpiece  is  not  completely 
enclosed  in  a  mailing  wrapper,  any 
protective  cover  must  cover  both  the 
front  and  back  of  the  host  publication 


and  extend  to  within  at  least  ^a  inch  of 
the  edge  opposite  the  fold  or  binding.  If 
the  host  publication  is  bound,  the 
protective  cover  must  be  permanently 
attached  to  the  publication. 

3.6  APO/FPO  Copies 

Any  single  copy  of  an  unbound 
publication  that  includes  any 
enclosures,  supplements,  or  more  than 
one  part  or  section  and  that  is  mailed  to 
an  APO/FPO  address  must  be 
completely  enclosed  in B  mailing 
wrapper. 

3.7  Sealing 

Second-class  mail  must  be  prepared  - 
so  that  it  can  be  easily  examined. 
Mailing  publications  at  second-class 
postage  rates  represents  consent  by  the 
sender  to  USPS  inspection  of  the 
contents  whether  loose  or  inserted  in 
envelopes,  wrappers,  or  other  covers. 
Mailers  who  want  to  ensure  that 
publications  are  not  opened  for  postal 
inspection  must  pay  First-Class  rates 
and  mark  such  mail  accordingly. 

4.0  PRINTED  FEATURES 

4.1  Publication  Name;  Notices 

The  publication  name  must  be 
displayed  prominently  on  the 
publication,  and  the  name  must  be 
visible  through  or  displayed 
prominently  on  any  protective  cover  or 
mailing  wrapper.  The  pubUcation  name, 
followed  immediately  by  the  USPS 
publication  number,  and  the  mailing 
address  to  which  undeliverable  copies 
or  change-of-address  notices  are  to  be 
•sent,  may  be  shown  in  the  upper  left 
comer  of  the  address  side  of  a  mailing 
wrapper,  or  directly  on  the  outside  of 
the  host  publication  if  it  can  be  read 
when  the  mailing  wrapper  is  in  place. 
The  publication  number  includes  an 
alpha  prefrx  and  is  to  be  within 
parentheses,  e.g..  THE  NATIONAL 
WEEKLY  (ISSN  9876-543X)  or  THE 
COMMUNITY  (USPS  123-456). 

4.2  Endorsements 

Mailing  wrappers  that  completely 
enclose  the  host  publication  must  bear 
the  words  "Second-Class"  in  the  upper 
right  comer  of  the  address  area.  If  a 
clear  plastic  wrapper  is  used,  those 
words  may  appear  anywhere  on  thf 
address  side  of  the  wrapper  or  the 
topmost  item  inside. 

4.3  Advertising 

Advertising  (as  defined  in  E211)  may 
be  printed  on  the  pages  of  any 
component  of  a  publication,  subject  to 
the  corresponding  standards.  Regardless 
of  location,  an  advertisement  must  be 
prepared  as  an  integral  part  of  the 
publication^.  Except  for  advertisements 
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and  extend  to  within  at  least  ^a  inch  of 
the  edge  opposite  the  fold  or  binding.  If 
the  host  publication  is  bound,  the 
protective  cover  must  be  permanently 
attached  to  the  publication. 

3.6  APO/FPO  Copies 

Any  single  copy  of  an  unbound 
publication  that  includes  any- 
enclosures,  supplements,  or  more  than 
one  part  or  section  and  that  is  mailed  to 
an  APO/FPO  address  must  be 
completely  enclosed  in B  mailing 
w^rapper. 

3.7  Sealing 

Second-class  mail  must  be  prepared  - 
so  that  it  can  be  easily  examined. 
Mailing  publications  at  second-class 
postage  rates  represents  consent  by  the 
sender  to  USPS  inspection  of  the 
contents  whether  loose  or  inserted  in 
envelopes,  wrappers,  or  other  covers. 
Mailers  who  want  to  ensure  that 
publications  are  not  opened  for  postal 
inspection  must  pay  First-Class  rates 
and  mark  such  mail  accordingly. 

4.0  PRINTED  FEATURES 

4.1  Publication  Name;  Notices 

The  publication  name  must  be 
displayed  prominently  on  the 
publication,  and  the  name  must  be 
visible  through  or  displayed 
prominently  on  any  protective  cover  or 
mailing  wrapper.  The  publication  name, 
followed  immediately  by  the  USPS 
publication  number,  and  the  mailing 
address  to  which  undeliverable  copies 
or  change-of-address  notices  are  to  be 
•sent,  may  be  shown  in  the  upper  left 
comer  of  the  address  side  of  a  mailing 
wrapper,  or  directly  on  the  outside  of 
the  host  publication  if  it  can  be  read 
when  the  mailing  wrapper  is  in  place. 
The  publication  number  includes  an 
alpha  prefix  and  is  to  be  within 
parentheses,  e.g.,  THE  NATIONAL 
WEEKLY  (ISSN  9876-543X)  or  THE 
COMMUNITY  (USPS  123-456). 

4.2  Endorsements 

Mailing  wrappers  that  completely 
enclose  the  host  publication  muSt  bear 
the  words  "Second-Class"  in  the  upper 
right  comer  of  the  address  area.  If  a 
clear  plastic  wrapper  is  used,  those 
words  may  appear  anywhere  on  thf 
address  side  of  the  wrapper  or  the 
topmost  item  inside. 

4.3  Advertising 

Advertising  (as  defined  in  E211)  may 
be  printed  on  the  pages  of  any 
component  of  a  publication,  subject  to 
the  corresponding  standards.  Regardless 
of  location,  an  advertisement  must  be 
prepared  as  an  integral  part  of  the 
publication^.  Except  for  advertisements 


in  supplements,  and  on  printed  matter 
included  as  part  of  a  receipt  or  order  for 
subscriptions  (or  requests),  all 
advertisements  in  a  bound  publication 
must  be  permanently  attached.  Except 
as  provided  in  C200.1.4d,  all  advertising 
must  be  included  in  the  advertising 
portion  of  the  issue  measured  under 
P200.  Different  advertising  may  occupy 
the  same  space  in  different  editions  of 
the  same  issue. 

4.4    Marking  ofPaid  Reading  Matter 
(18  use  1734) 

If  a  valuable  consideration  is  paid, 
accepted,  or  promised  for  the 
publication  or  any  editorial  or  other 
reading  matter  in  a  second-class 
publication,  that  matter  must  be  plainly 
marked  "advertisement"  by  the 
publisher.  When  a  single  item  of  paid 
editorial  or  other  reading  matter 
occupies  more  than  one  page,  it  need 
only  be  marked  "advertisement"  on  the 
first  page.  The  word  "advertisement" 
may  be  included  in  a  statement  that 
explains  why  the  material  is  marked 
"advertisement."  Such  a  statement  must 
be  prominent  on  the  first  page  of  the 
material  and  the  word  "advertisement" 
in  the  statement  must  be  in  bold  or 
italicized  print,  or  otherwise 
emphasized  so  that  it  can  be  plainly 
seen.  Editors  or  publishers  who  print 
such  matter  without  plainly  marking  it 
"advertisement"  are  subject  to  a  fine  of 
not  more  than  $500. 

4.  Revise  Domestic  Mail  Manual  E211, 
Standards  Applicable  to  All  Second- 
Class  Mail,  to  read  as  follows: 

E211    Standards  Applicable  to  All 
Second-Class  Mail 


3:0    PRINTED  SHEETS 

(Insert  the  following  after  the  first 
sentence:) 

Sheets  may  be  die  cut  or  deckle-edged 
and  may  be  made  of  paper,  cellophane, 
foil,  or  other  similar  materials. 


7.0    ISSUES 


7.3    Contents 

Issues  may  include  annual  reports, 
directories,  lists,  and  similar  material 
prepared  as  supplements  (see  C200). 


9.0    BACK  NUMBERS  AND  REPRINTS 

Second-class  rates  may  be  paid  on 
mailings  of  back  issues  (if  the 
publication's  second-class  entry  is  in 
effect);  reprint  copies  of  daily 
publications  printed  within  1  week  of 
the  issue  date;  and  reprint  copies  of 


other  than  daily  publications  printed 
before  the  next  issue  is  printed.  Other 
mailings  of  reprint  or  back  issues, 
including  permanently  bound  reprint  or 
back  issues,  are  subject  to  the  applicable 
First-,  third-,  or  fourth-class  rates. 


11.0    ADVERTISING  STANDARDS 


11.2    Public  Service 

Public  service  announcements  are 
announcements  for  which  no  valuable 
consideration  is  received  by  the 
publisher,  which  do  not  include  any 
matter  related  to  the  business  interests 
of  the  publisher,  and  which  promote 
programs,  activities  or  services  of 
federal,  state,  or  local  goverrunents  or  of 
nonprofit  organizations,  or  matters 
generally  regarded  as  in  the  public 
interest.  Public  service  announcements 
are  not  treated  as  advertising. 
•        »        *        *        * 

5.  Revise  Domestic  Mail  Manual  P070, 
Mixed  Classes,  to  read  as  follows: 

P070    Mixed  Classes 


2.0    ENCLOSURES  IN  SECOND-CLASS 
PUBLICATIONS 

»        •        *        •        * 

(Delete  existing  2.4;  renumber 
succeeding  sections  accordingly.) 

***** 

2.8    Computing  Permit  Imprint  Postage 

[Renumber  as  2.7  and  insert  the 
following  after  the  first  sentence:) 

The  enclosure  is  eligible  for  the  rate 
for  its  class  of  mail  that  is  most 
comparable  to  the  presort,  automation, 
and  destination  discounts  that  apply  to 
the  second-class  host  piece.  For 
example,  a  third-class  enclosure  is 
eligible  for  the  SCF  entry  discount  if  the 
publication  is  deposited  at  the 
destinating  SCF.  When  more  than  one 
enclosure  of  the  same  class  of  mail  is 
enclosed  with  a  publication,  they  are 
treated  as  a  single  enclosure  for 
computing  postage. 
***** 

6.  In  Domestic  Mail  Manual  P200, 
Second-Class  Mail,  renumber  existing 
1.7  through  1.11  as  1.8  through  1.12, 
respectively;  delete  existing  2.3; 
renumber  2.4  and  2.5  as  2.3  and  2.4, 
respectively;  add  new  1.7  to  read  as 
follows: 

P200    Second-Class  Mail 

1.0    BASIC  INFORM.\TION 


37018 
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1.7    Measuring  Advertising 

The  total  advertising  and 
nonadver*'  ing  portions  may  be 
determineu  by  column  inches,  square 
inches,  pages,  or  by  another  recognized 
unit  of  measure,  if  the  same  unit  of 
measure  is  used  fi»r  both.  One  hill  page 
of  advertising  rau  it  equal  one  full  page 
of  nonadvertising  regardless  of  the 
amount  of  blank  space  between  each 
advertisement  or  i  lonadvertising  article 
on  a  page.  If  meas  ired  in  column 
inches,  nonadven  ising  inches  are 
determined  by  sul  itracting  the  total 
•measured  advertis  ing  inches  from  the 
total  column  inch  ss  of  the  publication. 
A  blank  page,  por  ion  of  a  page,  or  blank 
border  or  margin  i  s  counted  as 
advertising  if  cons  ideration  was 
received  for  the  w  lole  page,  the  blank 
portion,  or  the  bla  ik  border  or  margin. 
The  border  of  a  ps  >e  is  otherwise 
considered  neithe  advertising  nor 
nonadvertising  an  i  is  not  measured,  but 
it  is  included  in  tt  e  total  weight  of  the 
publicatic.  for  pu  -poses  of  postage 
calculation.  When  measuring 
noruectangular  shitets.  the  measurement 
is  based  on  the  sm  illest  rectangle  that 
could  contain  the  rregular  sheet;  e-^act 
measurement  is  n<t  attempted.  When 
two  or  more  sheet;  or  parts  thereof  are 
glued  together,  the  surface  area  of  each 
sheet  (front  and  be  ck)  is  included  when 
measuring  the  adv  jrtising  or 
nonadvertising  poi  tion. 


:  thew 


An  appropriate 
111.3  to  reflect 
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Chief  Counsel,  Legisli 
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PROTECTION 


ENVIRONMENTAL 
AGENCY 

40  CFR  Part  52 
[FRL-EOU-8] 


Redesignation  cf  ire  Yavapai- Apache 
Reservation  to  a  Ppo  Class  I  Area; 
State  of  Arizona 


AGENCY:  Environm^n 
Agency  (EPA). 
ACnOH:  Proposed  rtle 
public  comment  pe  riod. 


SUMMARY:  The 

to  extend  the  perioA 

on  the  request  by 

Tribal  Council  to 

Yavapai-Apache  Rdservation 

Reservation")  in  thn 

Class  I  under  EPA 


tal  Prote<;tion 
extension  of 


puqi^se  of  this  action  is 
for  public  comment 
Yavapai-Apache 
esignate  the 

("the 
State  of  Arizona  to 
regidafions  for 


tie 
red 


prevention  of  significant  deterioration  of 
air  quality.  The  Class  I  designation  will 
result  in  lowaing  the  allowable 
increases  in  ambient  concentrations  of 
particulate  matter,  sulfur  dio7«ide,  and 
nitrogen  dioxide  on  the  Reservation. 
DATES:  Comments  must  be  received  on 
or  before  August  22,  1994. 
AOORESSES:  Written  comments  should 
be  addressed  to:  Jessica  Gaylord,  Air 
and  Toxics  Division  (A-5-1),  U.S. 
Environmental  ProtecticMi  Agency,  75 
Hawthorne  Street,  San  Fraru;isco,  CA 
94105-3901. 

Supporting  information  used  in  - 
developing  the  proposed  rule  and 
materials  submitted  to  EPA  relevant  to 
the  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
docket  address  listed  above  during 
normal  business  hours.  A  reasonable  fee 
may  be  charged  for  copying. 
FOH  FURTHER  INFORMATION  CONTACT: 
Jessica  Gaylord,  Air  and  Toxics  Division 
(A-5-1).  U.S.  EPA,  Region  9.  75 
Hawthorne  Street,  San  Francisco.  CA 
94105-3901. (415)  744-1256. 
SUPPLEMENTARY  WFORMATIOM:  Part  C  of 
the  Clean  Air  Act  ("the  Act")  provides 
for  the  prevention  of  significant 
deterioration  (PSD)  of  air  quality.  The 
intent  of  this  part  is  to  prevent 
deterioration  of  existing  air  quality, 
particularly  in  areas  considered  to  be 
pristine.  The  Act  provides  for  three 
basic  classifications  applicable  to  all 
lands  of  the  United  States.  Associated 
with  each  classification  are  increments 
which  represent  the  maximum 
allowable  increase  in  ambient  air 
pollutant  concentrations  above  a 
baseline  concentration.  A  Class  I 
designation  is  the  most  protective  of  the 
three  classifications,  with  the  lowest 
amount  of  allowable  mcreases  in 
pollutant  concentrations.  Class  11 
applies  to  areas  in  which  pollutant 
increases  accompanying  moderate 
growth  would  be  allowed.  Class  III 
applies  to  those  areas  in  which 
considerably  more  air  quality 
deterioration  would  be  considered 
acceptable. 

Section  164  of  the  Act  and  the  federal 
regulations  set  forth  at  40  CFR  52.21(g) 
contain  the  procedural  requirements  for 
redesignation  of  areas  under  the  PSD 
program.  The  Act  provides  that  lands 
within  the  exterior  boundaries  of 
reservations  of  federally  recognized 
Indian  tribes  may  be  redesignated  only 
upon  request  by  the  appropriate  Indian 
Governing  Body.  Under  section 
164(b)(2)  and  40  CFR  52.21(g)(5).  EPA 
may  disapprove  a  request  for 
redesignation  only  if  it  finds,  after 
notice  and  opportunity  for  hearing,  that 
the  redesignation  request  does  not  meet 


the  procedural  requirements  of  section 
164  and  40  CFR  52.21(g}. 

On  December  17, 1993.  the  Yavapai- 
Apache  Tribal  Council  (herem  referred 
to  as  "the  Tribal  Council")  submitted  to 
EPA  a  request  to  redesignate  the 
Yavapai-Apache  Reservation  from  Class 
II  to  Class  I.  EPA  reviewed  this  request 
and  determined  that  rt  met  the 
fJTOcedural  requirements  of  Section  164 
of  the  Act  and  40  CFR  52.21(g).  On 
April  18,  1994.  EPA  published  a  notice 
of  proposed  rulemaking  in  the  Federal 
Register  which  proposed  to  approve  the 
request  and  solicited  public  comment 
regarding  whether  the  Tribal  Council 
had  met  the  procedural  requirements. 
59  FR  18346.  Please  refer  to  this  Federal 
Register  notice  for  further  information 
regarding  this  proposed  rulemaking. 

EPA  held  a  public  bearing  on  the 
request  for  redesignation  on  June  22. 
1994.  Following  the  public  hearing,  a 
request  to  extend  the  public  comment 
period  was  made.  By  this  notice,  the  . 
public  comment  period  is  extended  to 
August  22,  1994.  The  public  is  invited 
to  comment  on  whether  the  Tribal 
Council  has  met  all  the  procedural 
requirements  of  section  164  of  the  Act 
and  40  CFR  52.21(g).  Conmients  should 
be  submitted  to  the  address  listed  in  the 
ADDRESSES  section  of  this  document. 
Public  comments  received  by  August 
22. 1994  will  be  considered  in  the  final 
rulemaking  action  taken  by  EPA. 

Administrative  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Under  the  Regulatory  Flexibihty  Act. 
5  U.S.C.  Section  600  et.  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Ahematively. 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises  and 
government  entities  with  jtirisdiction 
over  populations  of  less  than  50,000. 
The  proposed  action  affects  only  major    • 
stationary  sources,  as  defined  by  40  CFR 
52.21,  will  not  resuk  in  any  additional 
requirements  for  small  entities. 
Therefore,  I  certify  that  this  action  does    ' 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 


recordkeeping  requirements.  Sulfur 
oxides. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  July  7. 1994. 
John  Wise, 

Acting  Regional  Administrator. 
|FR  Doc.  94-17690  Filed  7-19-94;  8:45  am] 

BILLING  CODE  6S60-60-P 

40  CFR  Part  180 

[OPP-3000346;  FRL-4868-7J 
RIN2070-AC18  - 

Tetrachiorvinphos,  Terbutryn,  and 
Etridiazole;  Removals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
remove  tolerances  for  residues  of 
tetrachiorvinphos  (2-chloro-l-(2.4.5- 
trichlorophenyl)  vinyl  dimethyl 
phosphate),  terbutryn  (2-tert- 
"butylamino-4-ethylamino-6-methylthio- 
s-triazine),  and  etridiazole  (5-ethoxy-3- 
(lrichloromethyl)-l,2,4-thiadiazole)  in  or 
on  certain  raw  agricultural  commodities 
(RAC's).  EPA  is  initiating  this  action 
because  there  are  no  current 
registrations  associated  with  these  food 
uses.  The  applicable  registrations  for 
these  pesticide  uses  have  been  cancelled 
for  nonpayment  of  maintenance  fees 
and/or  by  company  request. 
DATES:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300546),  must  be  received  on  or  before 
September  19, 1994. 
ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  Section,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1128,  CM#2.-1921 
Jefferson  Davis  Hwy.,  Arlington."VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  markfng  any 
part  or  all  of  that  information  as        - 
"Confidential  Business  Information"  l 

(CBI).  Information  so  marked  will  not  be  1 
disclosed  except  in  accordance  with  ' 

procedures  set  forth  in  40  CFR  part  2.  ( 
A  copy  of  the  comment  that  does  not  .  ( 
contain  CBI  must  he  submitted  for  j 

inclusion  in  the  public  record.  i 

Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA  ' 

without  prior  notice.  All  written 
comments  will  be  available  for  public         i 
inspection  in  Rm.  1128  at  the  Virginia        1 
adddress  given  above,  from  8  a.m.  to  4        I 
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recordkeeping  requirements.  Sulfur 
oxides. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  July  7. 1994. 
John  Wise, 

Acting  Regional  Administrator. 
|FR  Doc.  94-17690  Filed  7-19-94;  8:45  am) 

BILLING  CODE  6660-60-? 


40  CFR  Part  180 
[OPP-3000346;  FRL-4868-7] 
RIN2070-AC18 

Tetrachlorvinphos,  Terbutryn,  and 
Etridiazole;  Removals 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
remove  tolerances  for  residues  of 
tetrachlorvinphos  (2-chloro-l-(2,4.5- 
trichlorophenyl)  vinyl  dimethyl 
phosphate),  terbutryn  (2-tert- 
■butylamino-4-ethylamino-6-methylthio- 
s-triazine),  and  etridiazole  (5-ethoxy-3- 
(trichloromethyl)-l,2,4-thiadiazole)  in  or 
on  certain  raw  agricultural  commodities 
(RAC's).  EPA  is  initiating  this  action 
because  there  are  no  current 
registrations  associated  with  these  food 
uses.  The  applicable  registrations  for 
these  pesticide  uses  have  been  cancelled 
for  nonpayment  of  maintenance  fees 
and/or  by  company  request. 
DATES:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300346],  must  be  received  on  or  before 
September  19, 1994. 
ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  Section,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1128,  GM#2,-1921 
Jefferson  Davis  Hwry.,  Arlington, "VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  markfng  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
.without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  Virginia 
adddress  given  above,  from  8  a.m.  to  4 


p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORPyiATION  CONTACT:  By 
mail:  Sherada  D.  Hobgood,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  6th  Floor,  2800 
Crystal  Drive.  Arlington,  VA  22202, 
(703}-308-8352. 

SUPPLEMENTARY  INFORMATION:  This 
document  proposes  the  revocation  of 
certain  tolerances  established  under 
section  408  of  the  Federal,  Food.  Drug 
and  Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346a)  for  residues  of  the  insecticide 
tetrachlorvinphos,  the  herbicide 
terbutryn.  and  the  fungicide  etridiazole 
in  or  on  certain  RAC's.  Since  a  tolerance 
is  generally  not  necessary  for  a  pesticide 
chemical  which  is  not  registered  for  a 
particular  food  use.  EPA  is  initiating 
this  action  because  all  registered  food 
uses  associated  with  these  tolerances 
have  been  cancelled. 

I.  Discussion  of  Chemicals 

A.  Tetrachlorvinphos 

EPA  proposes  to  revoke  the  tolerances 
established  for  residues  of  the 
insecticide  2-chloro-l-(2.4.5- 
trichlorophenyl)  vinyl  dimethyl 
phosphate  (tetrachlorvinphos)  as  listed 
in  40  CFR  180.252  in  or  on  th  following 
RAC's:  (1)  110  parts  per  miUion  in  or  on 
and  com  fodder  and  forage  (including 
field  com.  sweet  com,  and  popcorn);  (2) 
10  parts  per  million  in  or  on  apples, 
cherries,  com  grain,  fresh  com 
including  sweet  com  (kemels  plus  cob 
with  husk  removed),  cranberries,  and 
pears;  (3)  5  parts  per  million  in  or  on 
tomatoes-.  (4)  0.1  part  per  million  in  or 
on  peaches. 

Registered  uses  of  the  parent 
compound  on  these  commodities  were 
cancelled  August  20.  1987. 

Action  levels  to  replace  revoked 
tolerances  are  not  necessary  based  on: 
II)  the  small  number  of  detectable 
residues  that  were  found  during  a 
period  of  time  the  tetrachlorvinphos 
was  registered  for  use;  (2)  the  low  levels 
in  the  samples  that  were  indicated  in 
the  findings;  (3)  the  long  period  of  time 
that  had  elapsed  since  tetrachlorvinphos 
was  last  registered  for  use  in  the  U.S. 
(over  6  years);  and  (4)  the  fact  that  FDA 
did  not  detect  any  tetrachlorvinphos 
residues  in  its  monitoring  programs  in 
recent  years. 

B.  Terbutryn 

EPA  proposes,  to  revoke  the  tolerances 
established  for  negligible  residues  (N)  of 
the  herbicide  terbutryn  (2-tert- 
butylaraino-4-ethylamino-6-rnethyithio- 


s-triazine)  as  fisted  in  40  CFR  180.265 
in  or  on  the  following  RAC's: 

Barley,  fodder  Q.i  (N) 

Barley,  grain o.i  (N) 

Barley,  green  o.i  (N) 

Barley,  straw o.i  (N) 

Sorghum,  grain  o.i  (N) 

Wheat,  fodder  o.i  (N) 

Wheat,  gram  o.i  (N) 

Wheat,  green  0.1  (N) 

Wheat,  straw o.i  (N) 

Action  levels  to  replace  revoked 
tolerances  are  not  required  because:  (1) 
Uses  of  terbutryn  on  these  crops  were 
all  cancelled  on  or  prior  to  October  10, 
1989;  (2)  the  tolerances  for  terbutryn  on 
these  commodities  all  reflect  non- 
detectable  residues  in  or  on  the  treated 
commodities  indicating  that  residues 
are  minuscule  even  in  the  treated  crop; 
and  (3)  FDA  did  not  detect  any 
terbutryn  residues  in  its  monitoring 
programs  in  recent  years.  Therefore, 
detectable  residues  are  not  likely  to  be 
found  in  subsequent  crops  as  a  result  of 
past  uses  of  terbutryn. 

C.  Etridiazole 

EPA  proposes  to  amend  40  CFR 
180.370  to  revoke  the  tolerance 
established  for  residues  of  the  fungicide 
5-ethox>'-3-(trichloromethyl)-l,2,4- 
thiadiazole  (etridiazole)  and  its 
monoacid  metabolite  3-carboxy-5- 
ethoxy-1.2.4-thiadiazole  as  listed  in  40 
CFR  180.370  in  or  on  the  following 
RAC: 


Commodity 


Parts  per 
million 


Tomatoes 


0.15 


An  action  level  to  replace  the  revoked 
tolerance  is  not  required  because:  (1) 
Use  of  etridiazole  on  the  crop  W3.« 
cancelled  in  the  mid-1980's;  (2J  the 
tolerance  for  etridiazole  on  the 
commodity  reflects  very  low  residues  in 
or  on  the  treated  commodity,  indicating 
that  residues  are  low  even  in  the  treated 
crop;  and  (3)  residues  have  degraded 
and  dissipated  from  prior  use. 
Therefore,  detectable  residues  are  not 
likely  to  be  found  in  subsequent  crops 
as  a  resuh  of  past  u.ses  of  etridiazole. 

II.  Solicitation  of  Comments 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  chemical  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act.  as  amended,  that 
contains  tetrachlorvinphos,  terbutryn. 
and  etridiazole  may  request,  within  60 
days  after  the  publication  of  the 
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docwnent  in  the  Federal  K«gislcr.  that 
this  rulemaking  prop^aal  be  lefenvd  to 
an  Advisory  Cosunittee  in  accordance 
with  section  408(el  o£the  FFDCA. 
biterested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation,  further,  EPA  is 
soliciting  comments  fiom  anyone 
adversely  affected  by  revocation  of  these 
tolerances.  EPA  requests  that  an3rone 
adversely  aflected  by  these  revocations 
submit  information  pertaining  to  why 
and  provide  specific  information:  (1) 
Are  there  any  existing;  stocks  of  the 
chemicals?;  (2)  What  ^oimt  of  existing 
stocks  remains?;  (3)  V\«ien  will  the 
stocks  be  depleted?;  [4)  How  long  would 
the  commodities  treated  with  these 
chemicals  be  in  the  chjannels  of  trade?; 
(5)  Are  any  of  these  th|ee  pesticide 
chemicals  used  in  foraign  countries?;  (6) 
Would  residues  of  any  of  these  three 
pesticide  chemicals  bla  present  in  or  on 
commodities  grown  ini  foreign  countries 
and  imported  into  the  United  States? 

Comments  must  bear  a  notation 
indicating  the  document  control  number 
(OPP-300346I.  All  written  comments 
filed  in  the  Public  Response  to  this 
document  will  be  avaijable  for  public 
inspection  in  the  Public  Response 
Section,  at  the  Virginia  address  given 
above,  from  8  a.m.  to  4|  pan.,  Monday 
through  Friday,  except!  legal  holidays. 

The  Agency  has  conducted  an 
anaylsis  in  order  to  satisfy  requirements 
as  specified  by  Executive  Order  12866 
and  the  Regulatory  Fiejcibility  Act  This 
analysis  is  available  fot  public 
inspection  in  Rm.  1128  at  the  Virginia 
address  given  above.    1 

III.  Other  Regulatory  ^eqmranents 

A.  Executive  Order  12966 

Executive  Order  128^6  requires  the 
Agency  initially  to  determine  whether  a 
proposed  regulatory  action  being 
proposed  or  issued  is  ar'significant" 
rule  and  therefore  subject  to  t^e 
requirements  of  the  Executive  Order 
(i.e..  Regulatory  ImpecB  Analysis,  review 
by  the  Office  of  Management  and 
Budget  [OMBI).  Under  section  3(0.  the 
ordOT  defines  "significant"  ae  those 
actions  likely  to  lead  tola  rule:  (1) 
Having  an  aimual  effect  on  the  economy 
of  $100  million  or  mor^,  or  adversely 
and  materially  affecting  a  sector  of  the 
economy,  productivityJcompetition. 
jobs,  the  environment,  iublic  health  or 
safety,  ot  State,  local,  o^  tribal 
governments  or  communities  (also 
known  as '  rrr:ononiicall^  significant"); 
(2)  creating  serious  incc  nsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  t^udgetary 
impacts  of  entitiement,  trants,  user  fees. 


or  loan  programs;  or  (4)  raising  novel 
legal  or  poHcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determmed 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L  96-354;  94  Stat.  1164.  5 
U.S.C.  601  et  seq.).  and  it  has  been 
determined  that  it  will  not  have  an 
economic  impact  on  small  businesses, 
small  organizations,  or  small 
governmental  jurisdictions. 

This  regulatory  action  is  intended  to 
prevent  the  sale  of  food  commodities 
containing  pesticide  residues  where  the 
subject  pesticide  has  been  used  in  an 
unregistered  or  illegal  manner. 

Since  all  domestic  registrations 
associated  with  these  food  uses  of 
tetrachlorvinphos.  terbutryn,  and 
etridiazole  have  been  cancelled,  it  is 
expected  that  no  economic  impact 
would  occur  at  any  level  of  business 
enterprise  if  these  tolerances  were 
revoked. 

Accordingly,  ?  certify  that  this  action 
does  not  require  a  separate  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  Pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  July  5. 1994 
Daniel  M.  Barolv. 

Director.  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows; 

PART  laO— [AMENDED} 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows:: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.252  is  revised  to  read 
as  follows: 

§180.252    2^:hloro-t-(2,4> 

trichlorphenyljvinyl  dimettiyl  phosphate; 
tolerances  for  residues. 


Commodity  ^^  P** 

'  million 

Cattle,  fat  _... !..„  ~  i  5 

Eggs oj 

Goats,  fat 0,5 

Hogs,  fat  t's 

Horses,  tat  . as 

Milk,    fat   (reflecting   negligibie 

residues  in  whole  milk)  0.5 

Poultrv,  fat 0.75 

Sheep,  fat „ ^5 

§180.265    [Reinove<g 

2.  By  removing  §  180.265  Terbutryn; 
tolerances  for  residues. 

§180.370    [Amende<q 

3.  In  §  180.370  5-Ethoxy-3- 
(trichlorom€thyl)-1.2.4-thiadiazoh; 
tolerances  for  residues  by  amending  the 
table  therein  by  removing  the  entry  for 
tomatoes. 

(FR  Doc  94-17561  Filed  7-19-94;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  94-66,  RM-845^ 

Radio  Broadcasting  Serviees;  Borger, 

AGENCY:  Federal  Commiuiications 

Commission. 

ACTION:  Proposed  rule. 


Tolerances  are  established  for 
residues  of  the  insecticide  2-cbloro-l- 
(2,4.5-trichlorophenyI)vinyl  dimethyl 
phosphate  in  or  on  raw  agricultural 
commodities  as  follows: 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Zia 
Broadcasting  Company,  proposing  the 
allotment  of  Chaimel  294 A  to  Borger, 
Texas,  as  the  community's  second  local 
FM  service.  Channel  294A  can  be 
allotted  to  Borger  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  294A  at  Borgec 
are  35-39-24  and  101-23-36. 
DATES:  Comments  must  be  filed  on  or 
before  September  6, 1994,  and  reply 
comments  on  or  before  September  21, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Timothy  C.  Cutfbrth,  P.E.. 
Vir  James  P.C,  Broadcast  Engineering 
Consultants.  965  S.  Irving  Street 
Denver,  Colorado  80219  (Consuhant  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
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SUPPLBIENTARV  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-56,  adopted  June  7, 1994.  and 
released  July  15, 1994.  The  hill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Stieet.  NW.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS,  Inc..  (202)  857- 
3800.  2100  M  Street,  NW.,  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  firom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Comniunications  Commission. 
John  A.  Karousos. 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

|FR  Doc  94-17608  Filed  7-19-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  552 

Air  Brake  Systems;  Denial  of  Petition 
for  Rulemaking 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  Transportation. 
ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  notice  denies  a  petition 
for  rulemaking,  submitted  by  the 
California  Highway  Patrol,  that  requests 
the  agency  to  amend  the  air  pressure 
warning  signal  requirements  in  Federal 
Motor  Vehicle  Safety  Standard  No.  121, 
Air  Brake  Systems.  After  conducting  its 
review,  the  agency  has  determined  that 
the  petition  should  not  be  granted 
because  the  situation  described  by  the 
petition  does  not  raise  a  significant 
safety  problem.  The  agency  further 
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SUPPLByENTARV  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-56,  adopted  June  7, 1994.  and 
released  July  15, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  &xim  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140. 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Cominunications  Commis.sion. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

|FR  Doc  94-17608  Filed  7-19-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  552 

Air  Brake  Systems;  Denial  of  Petition 
for  Rulemaking 

agency:  National  Highway  Traffic 
Safety  Administration,  Transportation. 
ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  notice  denies  a  p>etition 
for  rulemaking,  submitted  by  the 
California  Highway  Patrol,  that  requests 
the  agency  to  amend  the  air  pressure 
warning  signal  requirements  in  Federal 
Motor  Vehicle  Safety  Standard  No.  121, 
Air  Brake  Systems.  After  conducting  its 
review,  the  agency  has  determined  that 
the  petition  should  not  be  granted 
because  the  situation  described  by  the 
petition  does  not  raise  a  significant 
safety  problem.  The  agency  further 


notes  that  establishing  an  upper  limit  to 
the  operating  range  of  the  low  pressure 
warning  signal  would  not  correct  the 
problem  of  the  signal's  failure  to  warn 
a  driver  of  low  pressure  in  the  trailer 
brake  system.  Since  there  is  no 
reasonable  possibility  that  the  requested 
amendment  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding, 
the  agency  is  denying  the  petition. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chris  Tinto.  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590, 
(202) 366-5229. 

SUPPLEMENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No.  121, 
AirBrake  Systems,  establishes 
performance  requirements  for  braking 
systems  on  vehicles  equipped  with  air 
brakes.  The  purpose  of  the  standard  is 
to  ensure  safe  braking  performance 
under  normal  and  emergency  braking 
conditions. 

The  standard  requires  vehicles 
equipped  with  air  brakes  to  have  certain 
equipment.  Section  S5.1.5  requires  that 
each  vehicle  equipped  with  an  air  brake 
system  be  equipped  with  a  "signal, 
other  than  a  pressure  gage,  that  gives  a 
continuous  warning  to  a  person  in  the 
normal  driving  position  when  the 
ignition  is  in  the  "on"  or  "run"  position 
and  the  air  pressure  in  the  service 
reservoir  system  is  below  60  p.s.i."  The 
purpose  of  this  requirement  is  to  inform 
the  driver  of  situations  in  which  there 
may  be  low,  potentially  unsafe  levels  of 
airpressure  in  the  service  brake  system. 

On  June  7, 1993,  the  California 
Hig|hway  Patrol  (CHP),  submitted  a 
petition  for  rulemaking  that  requested 
the  agency  to  amend  the  low  air 
pressure  warning  signal  requirements  in 
S5.1.5  of  Standard  No.  121.  The 
petitioner  contended  that: 

this  subsection  permits  a  warning  signal  that 
is  activated  at  any  pressure  above  60  psi  as 
long  as  it  also  produces  the  signal  at 
pressures  below  60  psi.  This  would  permit  a 
device  that  activates  a  warning  in  the  nomial 
operating  range  of  the  system,  approximately 
85-115  psi.  This  could  result  in  a  false  signal 
where  the  driver  would  not  be  warned  of  a 
true  low  air  pressure  situation.  Though 
unlikely,  a  warning  device  that  was  activated 
whenever  the  ignition  key  was  in  the  "on" 
or  "run"  position  would  comply  with  the 
existing  regulation,  while  fulfilling  neither 
the  intent  of  the  regulation  nor  any  useful 
purpose. 

Based  on  its  concern,  CHP  requested 
that  the  agency  initiate  rulemaking  to 
specify  an  upper  limit  to  the  warning 
signal  operating  range,  so  that  it  would 
give  a  "true  warning"  of  a  low  air 
pressure  condition.  CHP  recommended 
that  the  upper  cutoff  be  75  p.s.i. 


After  reviewing  the  petition,  NHTSA 
has  decided  not  to  establish  an  upper 
limit  to  the  low  pressure  warning  signal 
requirement.  The  agency  disagrees  with  ■ 
CHP's  claims  that  establishing  such  an 
upper  limit  would  improve  safety.  The 
agency  notes  that  under  the  current 
requirement,  some  valves  mav  activate 
at  slightly  higher  air  pressures  than  60 
p.s.i.  since  the  valves  are  typically 
designed  with  a  tolerance  of  about  ±  6 
p.s.i.  Nevertheless,  activation  at  65  p.s.i. 
rather  than  60  p.s.i.  also  indicates  a 
relatively  low  pressure  level  about 
which  the  driver  should  be  concerned. 
The  agency  believes  that  the 
moditication  requested  by  the  petition  is 
not  warranted,  since  the  agency  is  aware 
of  no  safety  problems  related  to  this 
requirement  which  has  been  in  effect 
since  1971.  The  agency  further  notes 
that  setting  an  upper  limit  might 
unreasonably  restrict  the  potential  for 
designing  new  air  brake  systems,  since 
the  valve  manufacturers  would  be  faced 
with  the  unnecessary  task  of  redesigning 
the  valves,  even  though  such  a 
modification  would  not  provide  any 
safety  benefits. 

Based  on  the  above  considerations, 
NHTSA  has  determined  that  CHP's 
petition  should  not  be  granted.  In 
accordance  with  49  CFR  Part  552,  the 
agency  has  completed  its  technical 
review  of  the  petition  and  determined 
that  there  is  no  reasonable  possibility 
that  the  requested  amendment  would  be 
issued  at  the  conclusion  of  a  rulemaking 
proceeding.  Accordingly,  the  agency  is 
denying  the  petition. 

Notwithstanding  NHTSA 's  decision  to 
deny  the  petition,  the  agency  is 
reviewing  the  pressure  setting 
requirements  for  the  low  pressure 
warning  switch  in  light  of  possible 
problems  with  a  recent  amendment  to 
Standard  No.  121.  On  October  8, 1991, 
NHTSA  issued  a  final  rule  that 
eliminated  the  requirements  for  a 
separate  protected  reservoir  capable  of 
releasing  the  parking  brakes.  (56  FR 
50666)  Among  other  things,  that 
amendment  added  a  requirement  for  70 
p.s.i.  supply  fine  pressure  retention  and 
established  the  air  pressure  at  which 
automatic  application  of  the  parking 
brakes  would  commence  during  loss  of 
air  pressure. 

In  comments  on  a  separate 
rulemaking  on  the  parking  brake 
requirements  applicable  to  air-applied, 
mechanically  held  systems  (58  FR 
13437,  March  11. 1993),  the  American 
Trucking  Associations  (ATA)  and  Allied 
Signal  contended  that  the  70  p.s.i. 
requirement  prevents  tractor  low  air 
pressure  warning  systems  ft-om  warning 
drivers  of  the  loss  of  service  air  pressure 
and  thus  loss  of  ser\'ice  brakes  on 
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trailers.  Allied  recfuested  that  the  agency 
raise  the  governor  cut-in  pressure  to  100 
p.s.i.,  which  it  believed  would  enable 
manufacturers  to  provide  low  pressure 
warnings.  It  stated  that  the  pressure 
switch  is  ciurently  limited  by  the  85 
p.s.i.  minimum  governor  cut-in  pressure 
requirement.  In  addition,  ATA  has 
infonned  the  agency  that  it  is 


conducting  tests  to  determine  whether  it 
should  petition  the  agency  to  raise  the 
cut-in  requirements  from  the  present  85 
p.s.i.  minimum  and  the  low  pressure 
warning  limits  from  60  p.s.i.  to  75  p.s.i. 
or  80  p.s.i.  Based  on  these  test  results. 
NHTSA  may  consider  initiating 
rulemaking  to  raise  the  lower  limit  for 
the  low  pressure  warning  signal. 


Authority:  49  U.S.C  30103  and  30162; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  July  14, 1994. 

Stanley  R.  Scheiner, 

Acting  Associate  Administrator  for 
Rulemaking. 

(FR  Doc.  94-17589  Filed  7-19-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Trails  End  Integrated  Project; 
Allegheny  National  Forest, 
Pennsylvania 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Cancellation  of  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 

SUMMAflT:  The  Allegheny  National 
Forest  is  cancelling  its  published  notice 
of  intent  to  prepare  an  environmental 
impact  statement  for  the  Trails  End 
Integrated  Project  on  the  Ridgway 
Ranger  District  (Refer  to  59  FR  9276. 
March  1. 1994.) 

Dated:  |une  24. 1994. 
Heather  Hanrejr, 
Acting  Forest  Supervisor. 
|FR  Doc.  94-17578  Filed  7-18-94;  8:45  am] 
BILUNO  COOC  M1A-11-M 


Forest  Plan  Amendment,  Ouachita 
National  Forest,  Scott  and  Polk 
Counties,  Arkansas;  Renewal  of  the 
Shortieaf  Plrte^Bkiestem  Grass 
Ecosystem  and  Recovery  of  the  Red- 
cockaded  Woodpecker 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

Pursuant  to  36  CFR  219.10(11.  the 
Forest  Supervisor  for  the  Ouachita 
National  forest  gives  notice  of  the 
agency's  Intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  decision  to  amend  the  Land  and 
Resource  Management  Plan  for  the 
Ouachita  National  Forest.  This  notice 
includes  a  summary  of  the  proposed 
changes  to  the  Forest  Plan,  an 
explanation  of  the  need  for  these 
changes,  identifies  preliminary  issues, 
and  a  brief  description  of  potential 
alternatives  to  these  changes.  This 
notice  also  provides  estiinated  dates  for 
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This  section  of  the  FEDERAL  REGISTER 

contains  documents  ottier  ttian  rules  or 
proposed  rules  that  are  apptlcabie  to  the 
pubic  Notices  of  heahngs  and  investigations, 
commitlee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearir^g  in  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service    , 

Trails  End  Integrated  Project; 
Allegheny  National  Forest 
Pennsylvania 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Cancellation  of  notice  of  intent 
to  prepare  an  environmental  impact 
statement. 

SUMMARY:  The  Allegheny  National 
Forest  is  cancelling  its  published  notice 
of  intent  to  prepare  an  environmental 
impact  statement  for  the  Trails  End 
Integrated  Project  on  the  Ridgway 
Ranger  District  (Refer  to  59  FR  9276. 
March  1. 1994.) 

Dated:  [une  24. 1994. 
Heather  Harvey, 
Acting  Forest  Supervisor. 
|FR  Doc.  94-17578  Filed  7-16-94;  8:45  am] 
BILUNQ  COOE  M14-11-M 


Forest  Plan  Amendment,  Ouachita 
National  Forest,  Scott  and  Polk 
Counties,  Arkansas;  Renewal  of  the 
Shortleaf  Pine/BSuestem  Grass 
Ecosystem  and  Recovery  of  the  Red- 
cockaded  Woodpecker 

ACnON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

Pursuant  to  36  CFR  219.10(0.  the 
Forest  Supervisor  for  the  Ouachita 
National  forest  gives  notice  of  the 
agency's  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  decision  to  amend  the  Land  and 
Resource  Management  Plan  for  the 
Ouachita  National  Forest.  This  notice 
includes  a  simimary  of  the  proposed 
changes  to  the  Forest  Plan,  an 
explanation  of  the  need  for  these 
changes,  identifies  preliminary  issues, 
and  a  brief  description  of  potential 
alternatives  to  these  changes.  This 
notice  also  provides  estimated  dates  for 


filing  the  draft  and  final  EIS; 
information  about  future  public 
involvement;  the  name  and  address  of 
the  responsible  official;  and  the  name  of 
the  person  who  can  provide  additional 
information. 

DECISfON  TO  BE  MADE:  The  Forest  Service 
will  decide  whether  or  not  to  amend  the 
existing  Forest  Plan.  Specifically,  the 
Forest  Service  will  decide  whether  or 
not  to  amend  the  Forest  Plan  to  create  - 
a  hew  management  area  (Management 
Area  22)  that  will  encompass  155,010 
acres  of  National  Forest  Whether  or  not 
this  will  be  a  significant  amendment  to 
the  Forest  Plan  will  be  part  of  the 
analysis  and  decision.  The  new 
management  area  will  provide  for  the 
renewal  of  the  Shortleaf  Pine/Bluestem 
Grass  ecosystem  and  implement  the 
Region^  E3S  for  Management  of  the 
Red-cockaded  Woodpecker  and  its  habit 
on  National  Forest  in  the  South. 

No  irreversible  or  irretrievable 
commitment  of  resources  (site  specific 
actions)  will  be  made  as  a  result  of  this 
decision.  Projects  to  implement  the 
Amended  Forest  Plan  will  involve  site 
specific  environmental  analysis  and 
appropriate  documentation. 
DATES:  The  Agraicy  expects  to  file  the 
draft  EIS  (DEIS)  with  the  Environmental 
Protection  Agency  and  make  it  available 
for  public  comment  in  August,  1994. 

The  Agency  expects  to  file  the  final 
EIS  in  November,  1994. 
MEETINGS  AND  PUBLIC  INVOLVEMENT:  The 
Fore<;t  Service  invites  comments  and 
suggestions  from  Federal,  State,  and 
local  agencies,  individuals  and 
organizations  about  issues  concerning 
the  effects  of  this  proposal.  The 
Ouachita  National  Forest  has  scheduled 
three  public  meetings  to  discuss  the 
proposal.  These  meetings  will  be  held  as 
follows: 

Poteau  Ranger  District — Waldron, 

Arkansas.  July  11, 1994. 
Mena  Ranger  District — Mcna,  Arkansas. 

July  12. 1994. 
Cold  Springs  Ranger  District — 

Booneville,  Arkansas.  July  14, 1994. 

The  purpose  of  these  meetings  is  to 
discuss  the  proposed  changes  to  the 
Forest  Plan,  to  identify  issues  associated 
vdth  those  dianges,  and  to  develop 
alternatives  which  respond  to  the 
proposed  changes.  Written  comments 
are  encouraged.  Additional  meetings 
with  individuals  or  groups  may  be 
arranged  and  can  include  tours  of  the 


Forest  area  contained  in  the  proposal. 
Comments  will  be  most  useful  if 
received  before  July  30, 1994. 

Refer  to  the  "For  Fmiher  Information 
Contact"  section  of  this  notice  for  the 
contact  individual.  There  is  an 
extensive  mailing  list  that  has  been 
developed  for  this  proposal.  Those  on 
this  list  will  be  contacted  to  solicit 
input.  Many  interested  citizens  helped 
with  the  proposal  and  will  again  be 
contacted  during  this  process.  Finally, 
the  Forest  has  continuing  contact  with 
federal,  state.,  and  local  agencies  and 
congressional  offices.  These  agencies 
and  offices  will  be  involved  with  this 
planning  effort 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Bukenhofer,  Projeci  Coordinator, 
Ouachita  National  Forest,  Poteeu  Ranger 
District.  P.O.  Box  2255,  Waldron.  AR 
72958. 

RESPONSIBLE  OFFICIAL:  The  Forest 
Supervisor  for  the  Quachita  National 
Forest,  located  at  P.O.  Box  1270,  Hot 
Springs,  AR  71902,  is  the  Responsible 
Official  and  the  deciding  official  for  this 
action.  If  this  becomes  a  significant 
amendment  to  the  Forest  Plan,  the 
Regional  Forester  in  Atlanta,  Georgia 
will  be  the  Responsible  Official  and  the 
deciding  official  for  this  action. 
PROPOSED  ACTION:  The  goal  of  this 
proposal  is  to  renew  the  historic 
shortleaf  pine/bluestem  grass  ecosystem 
on  a  portion  of  the  Ouachita  National 
Forest.  Renewal  includes  recovery  of  the 
Red-cockaded  Woodpecker  (RCW).  This 
EIS  will  document  the  analysis  of 
alternatives  to  the  proposed  action  and 
disclose  the  effects  of  designating  a 
Shortleaf  Pine/Bluestem  Grass 
Ecosystem  Management  Area  and 
implementing  the  Regional  EIS  for 
Management  of  the  RCW  and  its  Habitat 
on  National  Forests  in  the  South. 

Recovery  of  the  RCW  includes 
changing  the  current  Forest  Plan  goal  of 
50  breeding  groups  to  a  minimum  of  250 
breeding  groups  on  the  Forest. 
Designation  of  Management  Area  22 
affects  the  management  direction  for 
155,010  acres  of  National  Forest.  There 
will  be  no  change  in  the  amount  of  land 
classified  as  suitable  for  timber  harvest. 

Ecosystem  management  of  the 
proposed  area  would  include  a  broaa 
variety  of  forest  conditions  and 
management  practices.  Resource 
outputs  such  as  timber  production 
would  be  a  product  of  managing  to 
restore  the  shortleaf  pine/bluestem  grass 
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ecosystem.  To  feature  older  stands, 
regeneration  cyclas  will  be  lengthened 
to  a  minimum  of  120  years. 
Regeneration  area$  would  retain 
indefinitely  a  portjon  of  the  overstory 
trees. 

Management  Arfea  22  would  occur  in 
portions  of  the  Ouachita  National  Forest 
in  Scott  and  Folk  counties,  Arkansas. 
Included  within  tnis  management  area 
would  be  the  propbsed  Habitat 
Management  Area  (HMA)  for  the  RCW, 
containing  84,312  acres  of  which  66,606 
acres  is  suitable  for  timber  management. 
A  new  desired  future  condition, 
management  area  goals  and  standards 
and  guidelines  would  be  formulated  for 
this  new  Managenient  Area. 

Preliminary  Issue) 

Through  our  informational  meetings 
and  meetings  with  other  citizens,  the 
following  issues  relating  to  the  effects  of 
the  proposal  have  ^en  identified.  These 
are  preliminary  issues.  Additional 
scoping  and  public  participation  will  be 
used  to  refine  and  tidd  to  this  list  to 
develop  a  complet(  i  understanding  of 
the  significant  issu  is  related  to  this 
proposal. 

1.  People  are  con  cemed  that  this 
proposal  will  resul :  in  a  reduction  in  the 
local  supply  of  tim  aer  products  from  the 
National  Forest.  Th  is  could  have  a 
direct  and  indirect  effect  on  local 
communities. 

2.  People  are  cor  cemed  that 
hardwood  trees  would  be  eliminated  in 
the  proposed  Management  Area. 
Hardwood  tree  retantion  and  forest 
diversity  in  pine-dominated  areas  of  the 
Forest  has  been  an  Issue  that  has  been 
addressed  many  tiijies  in  the  past.  This 
proposal  stresses  t^at  current  hardwood 
tree  retention  guid«  lines  will  not  be 
changed. 

3.  There  are  condems  that  smoke  from 
an  increased  prescijibed  burning 
program  could  lowter  air  quality  and 
visibility. 

4.  There  is  a  com  em  that  this 
proposal  will  increase  costs  to 
taxpayers.  Costs,  bdth  direct  and 
indirect,  would  ha>  e  to  be  estimated. 
Timber  receipts  fi-om  projects  in  the 
proposed  area  will  help  pay  expenses 
through  the  Knutso  i-Vandenberg  Act  of 
1930. 

6.  There  is  a  cone  ern  that  if  the 
population  of  Red-oockaded 
Woodpeckers  (RCVV)  on  the  Forest 
increases,  the  RCWjs  will  move  to 
adjoining  private  lahds.  Since  they  are 
a  federally  listed  eridangered  species, 
this  could  lead  to  limitations  on  the 


private  land  under 


management  of  thar       

Section  9  of  the  En<  angered  Species 
Act. 


7.  There  is  a  concern  that  portions  of 
the  Forest  might  be  closed  to  uses  such 
as  hunting,  fishing,  berry  picking  or 
firewood  gathering  in  the  future. 

8.  There  is  a  concern  that  evenaged 
timber  management  techniques  will  be 
the  only  harvest  techniques  used  in  this 
area. 

Preliminary  Alternatives:  The  Forest 
Service  will  evaluate  a  wide  range  of 
alternatives  to  the  proposal  in  response 
to  the  issues  identified  in  the  scoping 
process.  The  agency  expects  to  consider 
at  least  the  following  alternatives,  which 
respond  to  preliminary  issues  identified 
to  date.  As  new  issues  are  identified 
through  public  participation,  new 
alternatives  may  be  created,  and  existing 
alternatives  modified.  Some  of  these 
preliminary  alternatives  may  not  be 
analyzed  in  detail. 

Alternative  A  (No  Action)  This 
alternative  would  not  change  the 
management  area  allocations,  activities 
or  desired  future  condition  of  the 
existing  Forest  Plan.  The  rotation  age  for 
shortleaf  pine  would  remain  at  70  years. 
The  current  goal  of  50  groups  of  RCW 
would  remain.  There  would  be  no 
change  in  fire  control  or  prescribed  fire 
activities.  Revenues  and  expenditures 
would  remain  at  or  near  current  levels, 
as  would  the  supply  of  timber  products. 
Hardwood  tree  retention  rates  would 
not  change. 

Alternative  B.  This  alternative  would 
respond  to  the  issues  related  to  the 
supply  of  timber  products  from  the 
project  area  by  not  including  the 
extended  portion  of  the  area.  The  new 
management  area  would  be  limited  to 
the  HMA  portion  of  the  proposal,  84,312 
acres.  Ecosystem  management  practices 
such  as  increased  use  of  prescribed  fire, 
increasing  rotation  age  to  a  minimum  of 
120  years,  retention  and  creation  of  snag 
trees,  and  all  the  requirements  specified 
in  the  Regional  EIS  for  Management  of 
the  Red-cockaded  Woodpecker  and  its 
habitat  on  National  Forests  in  the  South 
would  be  featured  in  this  area. 

Alternative  C.  This  alternative  would 
respond  to  the  issue  of  cost  to  the 
taxpayer  by  doing  most  of  the 
prescribed  burning  in  the  growing 
season  and  not  doing  mechanical 
(chainsaw)  midstory  reduction.  The 
acreages  in  this  alternative  would  be  the 
same  as  the  proposed  action.  Ecosystem 
management  practices  would  be  the 
same  as  the  proposed  action  and  would 
implement  the  direction  of  the  Regional 
EIS. 

Alternative  D.  This  alternative  would 
respond  to  the  issue  of  dominant  forest 
harvest  technique  by  harvesting  75%  of 
the  area  that  is  suitable  for  timber 
harvest  using  an  unevenaged 
management  system.  Areas  needed  for 


RCW  nesting,  replacement,  and 
recruitment  stands  would  be  the  only 
areas  using  the  evenaged  management 
system.  These  same  stands  would  be  the 
only  ones  to  receive  midstory  treatments 
or  prescribed  burning.  The  rotation  age 
of  the  evenaged  stands  would  be  120 
years. 

Public  Comments  on  the  Draft  EIS: 
After  the  DEIS  has  been  published,  the 
Forest  Service  will  again  be  actively 
seeking  information,  comments,  and 
assistance  fit)m  Federal,  State  and  local 
agencies  and  from  individuals  and 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  It  is 
now  important  that  those  interested  in 
this  proposed  action  participate  at  that 
time.  The  DEIS  should  be  available  for 
public  review  in  August  1994.  After  a 
minimum  comment  period  of  45  days, 
the  Final  EIS  and  Forest  Plan 
Amendment  should  be  completed  in 
September  1994.  If  in  the  analysis  it  is 
determined  that  this  will  be  a  significant 
amendment  to  the  Forest  Plan,  the 
comment  period  will  be  90  days. 

The  comment  period  for  the  DEIS  will 
commence  on  the  day  the 
Environmental  Protection  Agency 
publishes  the  "Notice  of  Availability"  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contention. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NBDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  are  not 
raised  during  the  draft  environmental 
impact  stage  but  rather  after  completion 
of  the  final  environmental  impact 
statement  may  be  waived  or  dismissed 
by  the  courts.  City  of  Angoon  v.  Model, 
803  F.2d  1016. 1022  (9th  Or.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 
Because  of  these  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period.  This  will  assure 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  additional 
issues  and  concerns  about  the  proposed 
action,  comments  about  the  draft 
environmental  statement  should  be  as 


specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Dated:  July  1, 1994. 
John  M.  Ciuran, 

Forest  Supervisor 

(FR  Doc.  94-17635  Filed  7-19-94;  8:45  ami 

BILUNG  CODE  34^0-1 1-M 


DEPARTMErfT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Trade  Fair  Certification 
Application. 

Agency  Form  Number:  ITA  4100P. 

OMB  Approval  Number:  0625-0130. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  700  hours. 

Number  of  Respondents:  70. 

Avg  Hours  Per  Response:  10. 

Needs  and  Uses:  The  Department  of 
Commerce's  Trade  Fair  Certification 
Program  provides  endorsement  and 
support  for  private-sector  recruited  and 
organized  foreign  trade  shows. 
Certifying  a  trade  show  means 
Commerce  endorses  a  qualified  trade 
show  as  a  proven  opportunity  to 
promote  exports.  Certification  also 
provides  endorsement  of  the  U.S.  show 
organizer  or  agent  as  a  reliable  firm 
capable  of  effectively  organizing  and 
managing  a  U.S.  pavilion  or  show.  The 
information  provided  is  used  by  the 
Department  to  assess  the  credentials  of 
the  show  and  applicant. 

Affected  Public:  Businesses  or  other 
for-profit  and  non-profit  entities. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer:  Donald  Arbuckle, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
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specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Dated:  July  1,1994. 
John  M.  Cuiran, 

Forest  Supervisor. 

(FR  Doc.  94-17635  Filed  7-19-94;  8:45  ami 

BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Trade  Fair  Certification 
Application. 

Agency  Form  Number  ITA  41  OOP. 

OMB  Approval  Number:  0625-0130. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  700  hours. 

Number  of  Respondents:  70. 

Avg  Hours  Per  Response:  10. 

Needs  and  Uses:  The  Department  of 
Commerce's  Trade  Fair  Certification 
Program  provides  endorsement  and 
support  for  private-sector  recruited  and 
organized  foreign  trade  shows. 
Certifying  a  trade  show  means 
Commerce  endorses  a  qualified  trade 
show  as  a  proven  opportimity  to 
promote  exports.  Certification  also 
provides  endorsement  of  the  U.S.  show 
organizer  or  agent  as  a  reliable  firm 
capable  of  effectively  organizing  and 
managing  a  U.S.  pavilion  or  show.  The 
information  provided  is  used  by  the 
Department  to  assess  the  credentials  of 
the  show  and  applicant. 

Affected  Public:  Businesses  or  other 
for-profit  and  non-profit  entities. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer:  Donald  Arbuckle, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 


Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce.  Room 
5327, 14th  and  Constitution  Avenue, 
N.W..  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Donald  Arbuckle,  OMB  Desk  Officer, 
Room  10202,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  July  14. 1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

(FR  Doc.  94-17605  Filed  7-19-94;  8:45  am] 

BILUNG  CODE  3S1I>-CW-F 


Change  in  Time  for  Public  Hearing  on 
the  International  Aspects  of  the 
National  Information  Infrastructure 

AGENCY:  U.S.  Department  of  Commerce. 

ACTION:  Notice  of  change  in  time  for 
public  hearing. 

summary:  This  notice  is  to  inform  the 
public  of  a  time  change  to  the  second 
day  of  the  international 
telecommunications  hearing  first 
announced  June  21, 1994  (59  FR  31979- 
80).  The  first  day  of  the  hearing  on  July 
27  will  continue  as  scheduled, 
beginning  at  9:00  a.m.  However,  the 
hearing  will  resume  on  July  28  at  1:00 
p.m.  Both  days  of  the  hearing  will 
continue  to  be  held  at  the  Georgetown 
University  Conference  Center,  Grand 
Ballroom. 

DATES:  July  27, 1994  9  a.m.  to  4:30  p.m.; 
July  28, 1994, 1:00  p.m.  to  4:30  p.m. 

ADDRESSES:  (1)  The  hearing  will  be  held 
at  Georgetown  University  Conference 
Center  (Thomas  and  Dorothy  Leavey 
Center),  Grand  Ballroom.  3800  Reservoir 
Road,  N.W.,  Washington  D.C. 

(2)  Those  wishing  to  attend  the 
hearing  should  contact  Nicole  Brovm  or 
Angie  Mitchell  by  telephone  at  (202) 
482-4772. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Cook  by  telephone  at  (202)  482- 
0490.  facsimile  at  (202)  501^695, 
electronic  mail  via  the  Internet  at 
rcook@doc.gov  or  by  mail  at  the  address 
listed  above.  , 

Dated:  July  18. 1994. 
Carol  C  Darr, 

Deputy  General  Counsel. 

(FR  Doc.  94-17789  Filed  7-19-94;  8:45  ami 

BILLING  CODE  3Sia-60-P 


International  Trade  Administration 

(A-357-809;  A-351-826;  A-428-820;  and  A- 
475-614] 

Initiation  of  Antidumping  Duty 
Investigations:  Small  Diameter  Circular 
Seamless  Cartx>n  and  Alloy  Steel 
Standard,  Line  and  Pressure  Pipe 
From  Argentina,  Brazil,  Germany  and 
Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  July  20, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Hardin,  Office  of 
Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephone  (202)  482-0371. 

INrriATION  OF  INVESTIGATIONS: 
The  Petition 

On  June  23. 1994.  we  received  four 
petitions  filed  in  proper  form  by  Gulf 
States  Tube  Division  of  Quanex 
Corporation  (petitioner).  In  accordance 
with  section  732(b)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act)  and  19  CFR 
353.12  (1994).  the  petitioner  alleges  that 
small  diameter  circular  seamless  carbon 
and  alloy  steel  standard,  line  and 
pressure  pipe  (seamless  pipe)  from 
Argentina,  Brazil,  Germany  and  Italy  is 
being,  or  is  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Petitioner  has  stated  that  it  has 
standing  to  file  the  petitions  because  it 
is  an  interested  party,  as  defined  under 
section  77l(9)(C)  of  the  Act,  and 
because  the  petitions  were  filed  on 
behalf  of  the  U.S.  industry  producing 
the  product  subject  to  these 
investigations.  If  any  interested  party,  as 
described  under  paragraphs  (C).  (D).  (E). 
or  (F)  of  section  771(9)  of  the  Act, 
wishes  to  register  support  for,  or 
opposition  to,  these  petitions,  it  should 
file  a  written  notification  with  the 
Assistant  Secretary  for  Import 
Administration. 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end. 
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bevelled  end.  upse  end,  threaded,  m 


threaded  and  coup 
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ed).  or  svirface  Hnish. 


These  pipes  are  coinmcmly  iaiown  as 

standard  pipe,  line]  pipe  or  pressure 

pipe,  depending  u^on  the  appUcation. 

They  may  also  be  used  in  structural 

applications. 
The  seamless  pij  es  subject  to  these 

investigations  are  c  urrently  classifiable 

under  subheadings  7304.10.10.20, 

7304.10.50.20.  730.1.31.60.50, 

7304.39.00.16,  730  L39.00.20. 

7304.39.00.24,  730. 1.39.00.28, 

7304.39.00.32,  730t.51.50.05, 

7304.51.50.60,  730i.59.60.00. 

7304.59.80.10,  730' ,.59.80.15, 

7304.59.80.20,  and  7304.59.80.25  of  the 

Harmonized  Tariff  schedule  of  the 

United  States  (HTSIJS). 
The  following  information  further 

defines  the  scope  o  these 

investigations,  whi(h  covers  pipes 
meeting  the  physic  I  parameters 
described  above: 

Specifications.  CI  laracteristics  and 
Uses:  Seamless  pre;  sure  pipes  are 
intended  for  the  coi  iveyance  of  water, 
steam,  petrochemic  ils,  chemicals,  oil 
products,  natural  g<s  and  other  liquids 
and  gasses  in  Indus  rial  piping  systems. 
They  may  carry  the  «  substances  at 
elevated  pressures « nd  temperatures 
and  may  be  subject  o  the  application  of 
external  heat  Seam  ess  carbon  steel 
pressure  pipe  meeti  ig  the  American 
Society  for  Testing  And  Materials 
(ASTM)  standard  A|-106  may  be  used  in 
temperatures  of  up  jo  1000  degrees 
fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  iipes  made  to  ASTM 
standard  A-335  mult  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A4-106  and  the  ASME 


sure  pipes  sold  in 
I  commonly 

I A-106  standard. 
I  pipes  are  most 
I  to  the  ASTM  A-53 


codes.  Seamless  pr 
the  United  States 
produced  to  the  AS"] 

Seamless  standi 
commonly  produc 
specification  and  generally  are  not 
intended  for  high  tejnperature  service. 
They  are  intended  for  the  low 
teraf)erdture  and  pre  >sure  conveyance  of 
water,  steam,  natura  gas.  air  and  other 
liquids  «nd  gasses  ii  plumbing  and 
heating  systems,  air  :»nditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standai  d  pipes  (depending 
on  type  and  code)  msy  carry  liquids  at 
elevated  temperatun  s  but  must  not 
exceed  relevant  ASN  E  code  .  ~ 

requirements. 

Seamless  line  pip«  s  are  intended  for 
the  conveyance  of  oi  i  and  natural  gas  or 
other  fluids  in  pipe  I  nes.  Seamless  line 
pipes  are  produced  t  a  the  API  5L 
specification. 

Seamless  pipes  ar«  commonly 
produced  and  certifii  id  to  meet  ASTM 


A-106,  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certificatiwi 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
ser\'ice  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
as  for  separator  lines,  gathering  lines 
and  metering  runs.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However,  A- 
106  pipes  may  be  used  in  some  boiler 
applications. 

The  scope  of  these  investigations 
includes  all  multiple-stenciled  seamless 
pipe  meeting  the  physical  parameters 
described  above  and  produced  to  one  of 
the  specifications  listed  above,  whether 
or  not  also  certified  to  a  non-covered 
specification.  Standard,  line  and 
pressure  applications  are  defining 
characteristics  of  the  scope  of  these 
investigations.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  A-106. 
A-53,  or  API  5L  standards  shall  be 
covered  if  used  in  an  A-106,  A-335,  A- 
53  or  API  5L  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
include  A-162,  A-192,  A-210.  A-333, 
and  A-524.  When  such  pipes  are  used 
in  a  standard,  line  or  pressure  pipe 
application,  such  products  are  covered 
by  the  scope  of  these  investigations. 
Specifically  excluded  from  these 
investigations  are  boiler  tubing, 
mechanical  tubing  and  oil  country 
tubular  goods  except  when  used  in  a 
standard,  line  or  pressure  pipe 
application.  Also  excluded  fi-ora  these 
investigations  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-dravm  pipe  or  tube. 


Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  investigations  's 
dispositive. 

Request  for  Comments  From  Interested 
Parties 

The  scope  contained  in  the  petitions, 
which  has  been  slightly  clarified  in  the 
above  "Scope  of  Investigations"  section, 
contains  the  clause  that  products  used 
in  standard,  line  or  pressiu«  pipe 
apphcations  be  included  in  the  scope, 
regardless  of  whether  they  meet  A-106. 
A-335,  A-53  or  API  5L  standards. 
Implementing  this  clause  would  require 
some  type  of  end-use  certification. 
Given  the  burden  on  Customs  and  the 
difficulty  involved  in  administering 
end-use  certifications,  the  Department 
generally  avoids  end-use  as  aTscope 
criterion.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Vafiie:  Certain 
Alloy  and  Carbon  Hot-RoUed  Bars, 
Rods,  and  Semifinished  Products  of 
Special  Bar  Quality  Engineered  Steel 
from  Brazil,  58  FR  31496  (June  3,  1993). 
However,  because  petitiona  has  alleged 
that  circumvention  may  occur  if  end-use 
is  not  part  of  any  order  resulting  from 
these  investigations,  we  are  requesting 
comments  regarding  end-use  as  a 
criterion  for  the  scope  of  these 
investigations.  Petitioner  has  based  its 
allegation  on  circumstances  that 
occurred  in  the  investigations  of 
Preliminary  Affirmative  Determination 
of  Scope  Inquiry  on  Antidumping  Duty 
Orders  on  Certain  Circular  Welded  Mon- 
Alloy  Steel  Pipe  from  Brazil,  the 
Republic  of  Korea,  and  Mexico,  59  FR 
1929  (January  13, 1994).  Petitioner  has 
identified  specific  possible  substituUoit 
products  for  the  scope  merchandise. 
Petitioner  has  also  indicated  that,  while 
it  is  not  aware  at  this  time  of 
substitution  occurring,  it  may  occur  in 
the  future  should  antidumping  duties  be 
assessed  on  seamless  standard,  line  and 
pressure  pipe.  Therefore,  we  are 
including  end-use  in  the  scope  for 
purposes  of  initiation:  however,  we 
intend  to  consider  its  appropriateness 
further  and  we  invite  comments  from 
interested  parties  regarding  the  scope 
information  presented  above  under  the^ 
"Scope  of  hivestigations"  section  of  this 
notice.  Specifically,  we  will  examine 
comments  that  address  "end-use"  as  a 
scope  criterion.  Interested  parties  dre 
invited  to  comment  on  the  following:  (1) 
Whether  or  not  end-use  is  an 
appropriate  criterion  for  the 
merchandise  described  in  the  "Scope  of 
Investigations^'  section  of  this  notice;  (2) 
how  the  Department  would  be  informed 
when  substitution  is  occurring,  i.e.,  a 
trigger  nie<:hanism:  (3)  at  what  point  the 


Department  should  implement 
suspension  of  liquidation  and  use  of 
end-use  certificates  for  products 
meeting  the  physical  parameters 
described  in  the  scope  other  than  those 
stenciled  A-106,  A-335,  A-53  and/or 
API  5L;  (4)  what  specific  characteristics 
or  factors  the  Department  should 
evaluate  regarding  end-use  as  a  scope 
criterion;  (5)  what  information  should 
be  provided  on  an  end-use  certificate; 

(6)  precise  details  as  to  how  the 
Department  and  Customs  should 
administer  any  antidumping  duty  orders 
that  result  from  these  investigations 
given  end-use  as  a  scope  criterion;  and 

(7)  the  universe  of  products  that  could 
possibly  be  substituted  for  the  subject 
merchandise. 

Finally,  we  invite  comments  from 
parties  on  whether  the  products  within 
the  scope  of  these  investigations 
constitute  more  than  one  class  or  kind 
of  merchandise.  Parties  should  include 
an  analysis  using  the  following  factors: 
(1)  The  physical  characteristics  of  the 
merchandise;  (2)  the  expectations  of  the 
ultimate  purchaser;  (3)  the  channels  of 
trade;  (4)  the  ultimate  use  of  the 
product;  and  (5)  the  cost. 

Parties  interested  in  commenting  on 
the  items  mentioned  above  should 
submit  their  comments  no  later  than 
close  of  business  October  21, 1994. 
Rebuttal  comments  will  be  accepted  no 
later  than  close  of  business  October  31. 
1'994. 

United  States  Price  and  Foreign  Market 
Value 

For  purposes  of  these  initiations,  no 
adjustments  were  made  to  petitioner's 
calculations.  If  it  becomes  necessary  at 
a  later  date  to  consider  these  petitions 
as.a  source  of  best  information  available 
(BIA),  we  may  review  all  of  the  bases  for 
the  petitioner's  estimated  dumping 
margins  in  determining  BIA. 

Argentina 

For  Argentina,  petitioner  based 
United  States  price  (USP)  on  U.S.  price 
quotes  to  an  end-user.  Petitioner  made 
adjustments  for  transportation  and 
insurance  charges,  port  and  handling 
charges,  and  U.S.  duties  paid.  Petitioner 
adjusted  USP  to  account  for  the  tax  i 

levied  on  seamless  pipe  in  the  home 
market.  Petitioner  also  calculated  the         i 
amount  of  the  tax  adjustment  that  was  '    ] 
due  solely  to  the  inclusion  of  price  ,  ( 

deductions  in  the  original  tax  base.        '    ' 

Petitioner  based  foreign  market  value      i 
(FMV)  on  home  market  prices  to  end- 
users.  Petitioner  made  adjustments  for        < 
distributor  mark-up,  transportation,  i 

home  market  taxes,  and  a  tax  offset  to         ] 
account  for  the  amount  of  tax  that  Vvas        i 
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Department  should  implement 
suspension  of  liquidation  and  use  of 
end-use  certificates  for  products 
meeting  the  physical  parameters 
described  in  the  scope  other  than  those 
stenciled  A-106,  A-335,  A-53  and/or 
.  API  5L;  (4)  what  specific  characteristics 
or  factors  the  Department  should 
evaluate  regarding  end-use  as  a  scope 
criterion;  (5)  what  information  should 
be  provided  on  an  end-use  certificate; 

(6)  precise  details  as  to  how  the 
Department  and  Customs  should 
administer  any  antidumping  dutyjarders 
that  result  from  these  investigations 
given  end-use  as  a  scope  criterion;  and 

(7)  the  universe  of  products  that  could 
possibly  be  substituted  for  the  subject 
merchandise. 

Finally,  we  invite  comments  from 
parties  on  whether  the  products  within 
the  scope  of  these  investigations 
constitute  more  than  one  class  or  kind 
of  merchandise.  Parties  should  include 
an  analysis  using  the  following  factors: 
(1)  The  physical  characteristics  of  the 
merchandise;  (2)  the  expectations  of  the 
ultimate  purchaser;  (3)  the  channels  of 
trade;  (4)  the  ultimate  use  of  the 
product;  and  (5)  the  cost. 

Parties  interested  in  commenting  on 
the  items  mentioned  above  should 
submit  their  comments  no  later  than 
close  of  business  October  21. 1994. 
Rebuttal  comments  will  be  accepted  no 
later  than  close  of  business  October  31. 
1-994 . 

United  States  Price  and  Foreign  Market 
Value 

For  purposes  of  these  initiations,  no 
adjustments  were  made  to  petitioner's 
calculations.  If  it  becomes  necessary  at 
a  later  dafe  to  consider  these  petitions 
as.a  source  of  best  information  available 
(BIA).  we  may  review  all  of  the  bases  for 
the  petitioner's  estimated  dumping 
margins  in  determining  BIA. 

Argentina 

For  Argentina,  petitioner  based 
United  States  price  (USP)  on  U.S.  price 
quotes  to  an  end-user.  Petitioner  made 
adjustments  for  transportation  and 
insurance  charges,  port  and  handhng 
charges,  and  U.S.  duties  paid.  Petitioner 
adjusted  USP  to  account  for  the  tax 
levied  on  seamless  pipe  in  the  home 
market.  Petitioner  also  calculated  the 
amount  of  the  tax  adjustment  that  was  ' 
due  solely  to  the  inclusion  of  price 
deductions  in  the  original  tax  base. 

Petitioner  based  foreign  market  value 
(FMV)  on  home  market  prices  to  end- 
users.  Petitioner  made  adjustments  for 
distributor  mark-up,  transportation, 
home  market  taxes,  and  a  tax  offset  to 
account  for  the  amount  of  tax  that  Was 


due  solely  to  the  inclusion  of  price 
deductions  in  the  original  tax  base. 
The  range  of  dumping  margins  of 
seamless  pipe  from  Argentina  based  on 
a  comparison  of  USP  to  FMV  alleged  by 
petitioner  is  66.57  percent  to  108.13 
percent. 

Brazil 

For  Brazil,  petitioner  based  USP  on 
U.S.  price  quotes  to  a  distributor. 
Petitioner  made  adjustments  for  freight 
and  insurance,  port  and  handling 
charges  and  U.S.  duties  paid.  Petitioner 
adjusted  USP  to  account  for  the  tax 
levied  on  seamless  pipe  in  the  home 
market.  Petitioner  also  calculated  the 
amount  of  the  tax  adjustment  that  was 
due  solely  to  the  inclusion  of  price 
deductions  in  the  original  tax  base. 
Finally,  petitioner  adjusted  USP  to 
account  for  the  difference  in  level  of 
trade  between  the  home  market  and  U.S. 
market. 

Petitioner  based  FMV  on  home  market 
price  quotes  to  an  end-user.  Petitioner 
adjusted  the  prices  for  home  market 
taxes  not  included  in  the  prices. 
Petitioner  made  a  tax  offset  for  the 
amount  of  tax  that  was  due  solely  to  the 
inclusion  of  price  deductions  in  the 
original  tax  base. 

The  range  of  dumping  margins  of 
seamless  pipe  from  Brazil  based  on  a 
comparison  of  USP  to  FMV  alleged  by 
petitioner  is  79.83  percent  to  130.08 
percent. 

Germany 

For  Germany,  petitioner  based  USP  on 
U.S.  price  quotes  to  an  end-user. 
Petitioner  made  adjustments  for 
distributor  mark-up.  freight  and 
insurance,  port  and  handling  charges 
and  U.S.  duties  paid. 

Petitioner  was  unable  to  obtain  home 
market  prices.  Moreover,  petitioner  was 
unable  to  develop  a  meaningful 
constructed  value  as  petitioner  claims  it 
operates  a  substantially  different 
production  process  than  the  German 
manufacturer  ofthe  subject 
merchandise.  Therefore,  petitioner 
based  FMV  on  third  country  prices  in 
Britain,  which  was  the  only  information 
reasonably  available  to  it.  Petitioner 
obtained  ex-warehouse  and  delivered 
prices  from  three  British  distributors  of 
subject  merchandise  from  Germany. 
Petitioner  made  adjustments  for  the 
distributor  mark-up,  delivery  charges, 
where  appropriate,  and  transportation 
charges. 

The  range  of  dumping  margins  of 
seamless  pipe  from  Germany  based  on 
a  comparison  of  USP  to  FMV  alleged  by 
petitioner  is  11.67  percent  to  57.72 
percent. 


Italy 

For  Italy,  petitioner  based  USP  on 
U.S.  price  quotes  to  an  end-user. 
Petitioner  made  adjustments  for 
distributor  mark-up,  transportation  and 
insurance  charges,  port  and  handling 
charges,  and  U.S.  duties  paid.  Petitioner 
adjusted  the  prices  for  home  market 
taxes.  Petitioner  made  a  tax  offset  for  the 
amount  of  tax  that  was  due  solely  to  the 
inclusion  of  price  deductions  in  the 
original  tax  base. 

Petitioner  based  FMV  on  home  market 
price  quotes  to  an  end-user.  Petitioner 
made  adjustments  for  discounts  on  cash 
sales,  distributor  mark-up  and  freight 
charges.  Petitioner  adjusted  the  prices 
for  home  market  taxes  and  made  a  tax 
offset  for  the  amount  of  tax  that  was  due 
solely  to  the  inclusion  of  price 
deductions  in  the  original  tax  base. 

The  range  of  dumping  margins  of 
seamless  pipe  from  Italy  based  on  a 
comparison  of  USP  to  FMV  alleged  by 
petitioner  is  4.57  percent  to  11.26 
percent. 

Initiation  of  Investigations 

■  We  have  examined  the  petitions  on 
seamless  pipe  from  Argentina,  Brazil. 
Germany  and  Italy,  and  have  found  that 
these  petitions  meet  the  requirements  of 
section  732(b)  ofthe  Act  and  19  C.F.R. 
353.12.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  seamless 
pipe  from  Argentina.  Brazil.  Germany 
and  Italy  are  being,  or  are  likely  trfbe, 
sold  in  the  United  States  at  less  than  fair 
value. 

Preliminary  Determination  by  the 
International  Trade  Commission 

The  International  Trade  Commission 
(ITC)  will  determine  by  August  8. 1994, 
whether  there  is  a  reasonable  indication 
that  imports  of  seamless  pipe  from 
Argentina.  Brazil.  Germany  and  Italy  are 
materially  injuring,  or  threaten  material 
.injury  to,  a  U.S.  industry.  A  negative 
ITC  determination  will  result  in  the 
investigations  being  terminated; 
otherwise,  the  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  ofthe  Act  and  19  CFR 
353.13(b). 

Dated:  July  13.1994. 
Barbara  R.  Stafiford, 

Deputy  Assistant  Secretary  for  Investigations. 
(FR  Doc.  94-17680  Filed  7-19-94:  8:45  am] 

BILUNG  CODE  3S10-OS-P 


37028 


Federal  Register  /  Vol.  59.  No.  138  /  Wednesday,  July  20.  1994  /  Notices 


Federal  Register  /  Vo 


[&-428-812]  I 

Certain  Lead  and  Bismuth  Caitxm 
Steel  Products  From  Gennany 
Termination  of  CoufrtervaMng  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administratioo/Impprt  Administration 
Department  of  Comi^ierce. 

ACnON:  Notice  of  Termination  of 
Countervailing  Ehjty  Administrative 
Review  (09/17/92-1^/31-93). 

SUiaiflARy:  The  Department  of  Commerce 
(the  Department)  ha4  terminated  the 
countervailing  duty  administrative 
review  of  the  order  on  certain  lead  and 
bismuth  carbon  steel  products  from 
Germany  initiated  oa  April  15,  1994  (59 
FR  18100). 


EFFECTIVE  DATE:  July 


20, 1994. 


FOR  FURTHER  INFORniTION  CONTACT: 
Sylvia  Chadwick  or  Rick  Herring,  Office 
of  Countervailing  Coinphance, 
International  Trade  Administration, 
U.S.  Department  of  Gommerce, 
Washington,  DC  202S0;  telephone:  (202) 
482-2786.  j 

SUPPtEllEMTARY  WRMNWATION:  On  March 
4,  1994.  the  Department  pubhshed  in 
the  Federal  Kegister  159  FR  10368)  a 
notice  of  "Opportuniity  to  Request 
Administrative  Review"  on  the 
countervailing  duty  Arder  on  certain 
lead  and  bismuth  camon  steel  products 
from  Germany  (58  FR  15325;  March  22, 
1993)'for  the  period  September  17. 
1992,  through  Deceniber  31, 1993.  On 
March  31, 1994,  resp|)ndent  Saarstahl 
AG,  a  producer  of  th«  subject 
merchandise,  requested  that  the 
Department  conduct  fa  review  of  the 
subject  countervailinf?  duty  order.  No 
other  interested  partji  requested  a 
review.  1 

On  April  15, 1994, Vhe  Department 
published  a  notice  oflinitiation  of  a 
review  of  the  order  (99  FR  18100).  On 
March  20. 1994,  Saaiitahl  AG  withdrew 
its  request  for  an  adnjinistrative  review. 
Because  the  request  for  withdrawal  was 
timely  pursuant  to  19  CFR  355.22(a)(3). 
the  Department  is  ter  ninating  this 
review. 

This  notice  is  published  in 
accordance  with  19  (^  355.22(a)(3). 

Dated:  )uly  13, 1994. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secrett  ry  for  Compliance 
IFR  Doc  94-17679  Fite<j  7-19-94;  8:45  am| 
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Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  Smail  Diameter 
Circular  Seamless  Cart>on  and  Alloy 
Steel  Standard,  Line  and  Pressure  Pipe 
From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane,  Office  of  Countervailing 
Investigations.  Import  Administration. 
U.S.  Department  of  Commerce,  Room 
3099. 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-2915. 

Initiation 

The  Petition 

On  June  23. 1994.  Gulf  States  Tubes, 
a  division  of  Quanex  Corporation, 
(hereinafter  "petitioner")  filed  with  the 
Department  of  Commerce  ("the 
Department")  a  countervailing  duty 
petition  on  behalf  of  the  United  States 
industry  producing  small  diameter 
circular  seamless  carbon  and  alloy  steel 
standard,  line  and  pressure  pipe 
(hereinafter  "seamless  pipe").  In 
accordance  with  section  701  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"),  petitioner  alleges  that 
manufacturers,  producers,  or  exporters 
of  the  subject  merchandise  in  Italy 
receive  countervailable  subsidies. 

Injury  Test 

Because  Italy  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  Title  vn  of  the 
Act  applies  to  this  investigation. 
Accordingly,  the  U.S.  International 
Trade  Commission  ("ITC)  must 
determine  whether  imports  of  the 
subject  merchandise  from  Italy 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry. 

Standing 

Petitioner  has  stated  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party  as  defined  in 
sections  771(9)(C)  and  771(9)(D)  of  the 
Act  and  that  it  has  filed  the  petition  on 
behalf  of  the  U.S.  industry  producing 
the  like  product.  If  any  hiterested  party, 
as  described  in  sections  771(9)(C).  (D). 
(E).  or  (F),  wishes  to  register  support  for. 
or  opposition  to,  this  petition,  such 
party  should  file  written  notification 
with  the  Assistant  Secretary  for  Import 
Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  DC  20230. 


Scope  of  the  Investigation 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manuiJBCturing  process  (hot-finished  or 
cold-drawm),  end  finish  (plain  end. 
bevelled  end,  upset  end.  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications. 

The  seamless  pipes  subject  to  this 
investigatioi\are  currently  classifiable 
under  subheadings  7304.10,10.20, 
7304.10.50.20.  7304.31.60.50. 
7304.39.00.16,  7304.39.00.20, 
7304.39.00.24.  7304.39.00.28, 
7304.39.00.32.  7304.51.50.05, 
7304.51.50.60,  7304.59.60.00, 
7304.59.80.10.  7304.59.80.15, 
7304.59.80.20;  tod  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS"). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 
Specifications.  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  appUcation  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
("ASTM")  standard  A-106  may  be  used 
in  temperatures  of  up  to  1000  degrees 
fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  ("ASME'T 
code  stress  levels.  Alloy  pipes  made  to 
ASTM  standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natiual  gas.  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  no» 


exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  nms  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
as  for  separator  lines,  gathering  lines 
and  metering  runs.  A  minor  appUcation 
of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However.  A- 
106  pipes  may  be  used  in  some  boiler 
applications. 

The  scope  of  this  investigation 
includes  all  multiple-stenciled  seamless 
pipe  meeting  the  physical  parameters 
described  above  and  produced  to  one  of 
the  specifications  listed  above,  whether 
or  not  also  certified  to  a  non-covered 
specification.  Standard,  hne  and 
pressure  applications  are  defining 
characteristics  of  the  scope  of  this 
investigation.  Therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  A-106,  A-53, 
or  API  5L  standards  shall  be  covered  if 
used  in  an  A-106,  A-335,  A-53,  or  API 
5L  application. 

For  example,  there  are  certain  other.   - 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
apphcations.  These  sf>ecifications 
include  A-162.  A-192,  A-210.  A-333. 
and  A-524.  When  such  pipes  are  used 
iu  a  standard,  line  or  pressure  pipe 
application,  such  products  are  covered 
by  the  scope  of  this  investigation. 
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exceed  relevant  ASME  code 
requiremeDts. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
speciHcation. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106.  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  nms  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
as  for  separator  lines,  gathering  lines 
and  metering  runs.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However,  A- 
106  pipes  may  be  used  in  some  boiler 
applications. 

The  scope  of  this  investigation 
includes  all  multiple-stenciled  seamless 
pipe  meeting  the  physical  parameters 
described  above  and  produced  to  one  of 
the  specifications  listed  above,  whether 
"or  not  also  certified  to  a  non-covered 
specification.  Standard,  line  and 
pressure  applications  are  defining 
characteristics  of  the  scope  of  this 
investigation.  Therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  A-106,  A-53, 
or  API  5L  standards  shall  be  covered  if 
used  in  an  A-106,  A-335,  A-53,  or  API 
5L  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
apphcations.  These  specifications 
include  A-162,  A-192,  A-210,  A-333, 
and  A-524.  When  such  pipes  are  used 
iu  a  standard,  line  or  pressure  pipe 
application,  such  products  are  covered 
by  the  scope  of  this  investigation. 


Specifically  excluded  from  this 
investigation  are  boiler  tubing, 
mechanical  tubing,  and  oil  countryi 
tubular  goods  except  when  used  in  a 
standard,  line  or  pressure  pipe 
application.  Also  excluded  from  this 
investigation  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Request  for  Comments  From  Interested 
Parties 

The  scope  contained  in  this 
investigation,  which  has  been  slightly 
clarified  in  the  above  "Scope  of  the 
Investigation"  section,  contains  the 
clause  that  products  used  in  standard, 
line  or  pressure  pipe  applications  be 
included  in  the  scope,  regardless  of 
whether  they  meet  A-106,  A-335,  A-53 
or  API  5L  standards.  Implementing  this 
clause  would  require  some  type  of  end- 
use  certification.  Given  the  burden  on 
Customs  and  the  difficulty  involved  in 
administering  end-use  certifications,  the 
Department  generally  avoids  end-use  as 
a  scope  criterion.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Alloy  and  Carbon 
Hot-Rolled  Bars,  Rods,  and 
Semifinished  Products  of  Special  Bar 
Quality  Engineered  Steel  from  Brazil,  58 
PR  31496  (June  3. 1993).  However, 
because  petitioner  has  alleged  that 
circumvention  may  occur  if  end-use  is 
not  part  of  any  order  resulting  from  this 
investigation,  we  are  requesting 
comments  regarding  end-use  as  a 
criterion  for  the  scope  of  this 
investigation.  Petitioner  has  based  its 
allegation  on  circumstances  that 
occurred  in  the  investigations  of 
Preliminary  Affirmative  Determination 
of  Scope  Inquiry  on  Antidumping  Duty 
Orders  on  Certain  Circular  Welded  Non- 
Alloy  Steel  Pipe  from  Brazil,  the 
Republic  of  Korea,  and  Mexico,  59  PR 
1929  (January  13. 1994).  Petitioner  has 
identified  specific  possible  substitution 
products  for  the  scope  merchandise. 
Petitioner  has  also  indicated  that,  while 
it  is  not  aware  at  this  time  of 
substitution  occurring,  it  may  occur  in 
the  future  should  countervailing  duties 
be  assessed  on  seamless  standard,  line 
and  pressure  pipe.  Therefore,  we  are 
including  end-use  in  the  scope  for 
purposes  of  initiation;  however,  we 
intend  to  consider  its  appropriateness 
further  and  we  invite  conunents  from 
interested  parties  regarding  the  scope 
information  presented  above  under  the 
"Scope  of  the  Investigation"  section  of 
this  notice.  Specifica%,  we  will 
examine  comments  that  address  "end- 


use"  as  a  scope  criterion.  Interested 
parties  are  invited  to  comment  on  the 
following:  (1)  Whether  or  not  end-use  is 
an  appropriate  criterion  for  the 
merchandise  described  in  the  "Scope  of 
the  Investigation"  section  of  this  notice; 
(2)  how  the  Department  would  be 
informed  when  substitution  is 
occurring,  i.e.,  a  trigger  mechanism;  (3) 
at  what  point  the  Department  should 
implement  suspension  of  liquidation 
and  use  of  end-use  certificates  for 
products  meeting  the  physical 
parameters  described  in  the  scope  other 
than  those  stenciled  A-106.  A-335.  A- 
53  andVor  API  5L;  (4)  what  specific 
characteristics  or  factors  the  Department 
should  evaluate  regarding  end-use  as  a 
scope  criterion;  (5)  what  information 
should  be  provided  on  an  end-use 
certificate;  (6)  precise  detuls  as  to  how 
the  Department  and  Customs  should 
administer  any  countervailing  duty 
orders  that  result  from  this  investigation 
given  end-use  as  a  scope  criterion;  and 
(7)  the  universe  of  products  that  could 
possibly  be  substituted  for  the  subject 
merchandise. 

Finally,  we  invite  comments  from 
parties  on  whether  the  products  within 
the  scope  of  this  investigation  constitute 
more  than  one  class  or  kind  of 
merchandise.  Parties  should  include  an 
analysis  using  the  following  factors:  (1) 
The  physical  characteristics  of  the 
merchandise;  (2)  the  exp>ectations  of  the 
ultimate  purchaser;  (3)  the  channels  of 
trade;  (4)  the  ultimate  use  of  the 
product;  and  (5)  the  cost. 

Parties  interested  in  commenting  on 
the  items  m.entioned  above  should 
submit  their  comments  no  later  than 
close  of  business  October  21, 1994. 
Rebuttal  comments  will  be  accepted  no 
later  than  close  of  business  October  31, 
1994. 

Allegation  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
under  section  701(a),  and  (2)  is    . 
accompanied  by  information  reasonably 
available  to  petitioner  supporting  the 
allegations. 

Initiation  of  a  Countervailing  Duty 
Investigation 

The  Department  has  examined  the 
petition  on  seamless  pipe  from  Italy  and 
found  that  it  complies  with  the 
requirements  of  section  702(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  702  of  the  Act,  we  are  initiating 
a  countervailing  duty  investigation  to 
determine  whether  manufacturers, 
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producers,  or  e}q}orters  of  seamless  pipe 
from  Italy  receive  subsidies. 

We  are  including  in  our  investigation 
the  following  pitograms  alleged  in  the 
petition  to  have  provided  subsidies  to 
producers  of  the  subject  merchandise  in 
Italy:  | 

1.  J 988/89  Equify  Infusion. 

2.  Subsidized  Loans  under  Law  675/77. 

3.  Grants  undertaw  193/84. 

4.  Retraining  Grants. 

5.  Preferential  Export  Financing  under 

Law  227/771 

6.  Exchange  Rat^  Guarantee  Program 

under  Law  796/76. 

7.  European  CocU  and  Steel  Community 

("ECSC")  L^ns  and  Interest 

Rebates. 
We  are  not  including  the  following 
programs  alleged  to  be  benefitting 
producers  of  thelsubject  merchandise  in 
Italy: 

1   '  'Indirect ' '  Equity  Infusion 

Petitioner  has  named  Dalmine  S.p.A. 
("Dalmine")  as  the  producer  in  Italy  of 
the  subject  merckandise.  Until  1989, 
Dalmine  owned  Si  percent  of  a 
subsidiary,  Tubif  cio  Dalmine  Italsider 
S.p.A.  ("Tubifici^").  The  remaining  49 
percent  was  owned  by  Dalmine's  parent 
company  ILVA  &p.A.  ("ILVA").  which 
is  a  govemment-iwned  steel  producer. 
In  1989.  Dalmine^  sold  its  shares  in 
Tubificio  to  ILV^.  Petitioner  alleges  that 
in  return.  Dalmine  received  a  cash 
payment  from  ILVA  which  should  be 
treated  as  an  "in(  irect"  equity  infusion. 
The  reasons  cited  by  petitioner  are  that 
(1)  Tubificio  was  essentially  a  worthless 
company  because  it  made  losses  in  the 
three  years  immediately  prior  to  the 
sale,  and  (2)  the  cash  paid  by  ILVA 
served  as  an  indirect  pass-through  of 
illegal  subsidies  neceived  by  ILVA. 

In  previous  cas^s  involving  the  Italian 
steel  industry,  wd  have  treated  capital 
infusions  into  uniquityworthy 
companies  by  govemment-owned 
holding  companies  such  as  Finsider 
S.p.A.  ("Finsider' )  and  the  Istituto  per 
la  Ricostruzione  I  idustriale  ("IRI")  as 
countervailable  e<  uity  infusions. 
However,  in  those  cases,  the  recipient 
companies  were  offering  their  own 
shares  in  exchang  i  for  cash.  {See.  e.g.. 
Final  Affirmative  Countervailing  Duty 
Determination:  Giain-Oriented 
Electrical  Steel  frc  m  Italy.  {"Electrical 
SteeD,  59  FR  18357  (April  18.  1994).) 

In  the  instant  cs  se,  however,  Dalmine 
sold  shares  in  its  <  ubsidiary,  Tubificio, 
to  ILVA,  Dahnine's  parent  and  the  other 
owner  of  Tubificid.  ILVA's  holding  in 
Dalmine  did  not  increase  (absolutely  or 
relatively)  as  a  resiilt  of  this  transaction. 
Therefore,  we  do  not  view  this  as  a 
direct  or  indirect  (quity  infusion  into 


Dalmine.  Moreover,  ILVA  is  not  a 
holding  company  like  IRI  or  Finsider, 
but  an  operating  company.  While  the 
Department  found  in  Electrical  Steel 
and  Final  Affirmative  Countervailing 
Duty  Determinations:  Certain  Steel 
Products  from  Italy.  ("Certain  Steel  from 
Italy").  58  FR  37327  (July  9,  1993),  that 
ILVA  benefitted  from  subsidies,  those 
subsidies  were  allocated  to  ILVA 
S.p.A. 's  operations  and  not  to  its 
subsidiaries.  Beyond  its  simple  claim 
that  the  cash  paid  by  ILVA  served  as  an 
indirect  pass-through  of  illegal  subsidies 
received  by  ILVA.  petitioner  has 
provided  no  basis  for  believing  that 
ILVA  was  channelling  government 
funds  to  Dalmine. 

On  this  basis,  we  are  not  including 
the  "indirect"  equity  infusion  in  the 
investigation. 

2.  Secured  and  Unsecured  Loans  From 
Italian  Banks 

Petitioner  maintains  that  Dalmine  was 
uncreditworthy  from  1978  through 
1992.  According  to  petitioner,  all 
secured  and  unsecured  loans  obtained 
by  Dalmine  from  Italian  banks  during 
these  years  are,  therefore, 
countervailable.  Petitioner  states  that, 
while  it  cannot  outline  the  terms  of  the 
financing  provided,  the  loans  are 
countervailable  because  they  were 
provided  at  interest  rates  lower  than  the 
rates  that  should  have  been  charged  to 
an  uncreditworthy  company. 

Petitioner  has  not  specified  under 
which  laws  or  programs  the  secured  and 
unsecured  loans  are  being  provided,  nor 
has  petitioner  provided  information  as 
to  how  this  funding  is  specific  to  the 
steel  industry  {see  the  petition 
requirements  in  §  355.12(b)(7)  of  the 
Department's  regulations).  On  this  basis, 
we  are  not  including  the  secured  and 
unsecured  loans  in  our  investigation. 

3.  Debt  Forgiveness  in  Connection  With 
the  1981  and  1988  Restructuring  Plans 

Petitioner  claims  that  in  Certain  Steel 
from  Italy,  the  Department  found  that 
Finsider  (the  government-owned 
holding  company  for  the  steel  industry 
until  1989)  benefitted  from  government 
assumption  of  debt  in  cormection  with 
the  1981  and  1988  restructurings  of  the 
state-owned  steel  industry.  Because 
Dalmine  was  a  subsidiary  of  Finsider  in 
those  years,  petitioner  alleges  that 
Dalmine  benefitted  from  the  debt 
forgiveness  provided  to  Finsider  in 
connection  with  these  restructurings. 

Regarding  the  1981  debt  forgiveness, 
the  Department  established  in  Certain 
Steel  from  Italy  that  Finsider  assumed 
the  debts  of  its  subsidiary  Italsider 
which  we  treated  as  a  countervailable 
subsidy  to  Italsider.  In  the  present  case. 


however,  petitioner  has  not  provided 
any  evidence  that  Dahnine  benefitted 
from  this  debt  forgiveness  or  that 
Finsider  forgave  Dalmine's  debts. 

With  respect  to  the  1988  debt 
forgiveness,  we  found  in  Certain  Steel 
from  Italy  that  a  portion  of  Finsider's 
liabilities  was  forgiven  in  connection 
with  another  restructuring  of  the  state- 
owned  steel  industry  undertaken  from 
1988-1990.  We  treated  this  forgiveness 
as  a  countervailable  subsidy  to  ILVA, 
which  was  the  respondent  company  in  . 
that  investigation.  However,  in 
Electrical  Steel,  we  focused  our 
investigation  on  subsidies  provided 
directly  to  the  producer  of  the  subject 
merchandise,  rather  than  subsidies 
received  by  its  parent  company. 
Therefore,  we  did  not  treat  the  debt 
forgiveness  provided  to  Finsider  as  a 
countervailable  benefit  in  Electrical 
Steel. 

In  this  case,  petitioner  has  not  shown 
that  any  debt  forgiveness  was  provided 
directly  to  Dalmine  or  that  a  portion  of 
the  debt  forgiven  to  Finsider  in  1988  can 
be  attributed  to  Dalmine.  On  this  basis, 
we  are  not  including  the  1981  or  1988 
instances  of  debt  forgiveness  provided 
to  Finsider  in  our  investigation. 

4.  European  Investment  Bank  ("EIB")  - 
Loans 

Petitioner  claims  that  Dalmine ' 
received  loans  from  the  EIB  in  the  early 
1980s.  While  petitioner  has  not  alleged 
that  the  EIB  loan  program  itself 
represents  a  countervailable  subsidy, 
petitioner  contends  that  Dalmine 
received  EIB  loans  at  interest  rates 
below  the  rates  that  should  have  been 
applied  to  an  uncreditworthy  company. 

The  Department  has  previously  found 
EIB  loans  to  be  not  countervailable  (.see, 
e.g..  Certain  Steel  Products  from 
Belgium.  58  FR  37273  at  37285  (July  9, 
1993)).  Because  petitioner  has  not 
provided  any  new  information  that 
would  cause  us  to  change  our  earlier 
determination,  we  are  not  including  the  " 
EIB  loans  in  our  investigation. 

5.  European  Regional  Development 
Fund  ("ERDF")  Subsidies 

Petitioner  claims  that  some  loans 
obtained  by  Dalmine  from.the  EIB  and 
ECSC  may  have  been  subsidized  by  the 
ERDF,  but  has  not  presented  any 
evidence  in  support  of  this  allegation. 

At  verification  of  the  responses 
submitted  by  the  European  Community - 
("EC")  in  Certain  Steel  from  Italy,  we 
found  that  ERDF  grants  are  provided  to 
regions  whose  development  is  lagging 
behind  and  to  regions  seriously  affected 
by  industrial  decline.  In  addition,  we 
found  that  rural  regions  with  certain 
development  problems  are  eligible  for 


ERDF  aid.  In  the  instant  case,  however, 
petitioner  has  not  demonstrated  that 
Dalmine  has  production  facilities  in  the 
regions  that  are  eligible  for  ERDF 
assistance.  Moreover,  there  is  no 
evidence  in  the  petition  or  in  previous 
investigations  that  ERDF  grants  are  used 
to  subsidize  ECSC  or  EIB  loans.  For 
these  reasons,  we  are  not  including  the 
ERDF  grants  in  our  investigation. 

6.  Early  Retirement  Under  Law  193/84- 

Petitioner  alleges  that  Dalmine  has 
used  the  early  retirement  provisions 
under  Law  193/84  and  that  this  program 
provided  a  countervailable  subsidy  to 
Dalmine.  Petitioner  requests  that  the 
Department  treats  benefits  under  Law 
193/84  as  non-recurring  grants. 

Dalmine's  Annual  Reports  show  that 
the  company  used  early  retirement 
pursuant  to  Law  193/84  in  1984  through 
1987.  In  Certain  Steel  from  Italy,  the 
Department  found  early  retirement, 
including  the  program  provided  under 
Law  193/84,  to  be  countervailable. 
Because  early  retirement  is  a  program 
we  typically  consider  to  be  recurring 
{see  the  General  Issues  Appendix  to 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria,  58  FR  37217  at  37226 
(July  9, 1993),  we  countervailed  the 
program  as  a  recurring  grant  in  Certain 
Steel  from  Italy. 

At  verification  in  Electrical  Steel, 
Italian  government  officials  explained 
that  there  were  two  laws  providing  for 
early  retirement  in  1992:  Law  223/91 
and  Law  406/92.  We  found  early 
retirement  under  Law  223/91  to  be  not 
countervailable  in  oiu  final 
determination.  We  did  not  make  a 
determination  with  respect  to  any  other 
early  retirement  laws,  including  Law 
193/84,  because  these  laws  were  not 
used  by  the  Electrical  Steel  respondent 
in  the  period  of  investigation.  Petitioner 
has  requested  that,  because  the 
Department  did  not  make  a 
determination  with  respect  to  Law  193/ 
84  in  Electrical  Steel,  we  should 
investigate  whether  Dalmine  used  early 
retirement  under  Law  193/84.  However, 
information  collected  in  Electrical  Steel 
suggests  that  Law  193/84  has  been 
superseded  and  petitioner  has  not 
presented  any  evidence  to  the  contrary. 
There  is  no  evidence  in  the  petition  that 
Dalmine  used  early  retirement  under 
Law  193/84  after  1987.  Rather, 
petitioner  apparently  believe  that  we 
should  change  our  practice  and  treat 
early  retirement  as  a  non-recurring 
benefit. 

The  last  year  for  which  we  have  been 
able  to  establish  that  Dalmine  used  early 
retirement  is  1991.  The  Annual  Report 
for  that  vear  shows  that  Dalmine  used 
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ERDF  aid.  In  the  instant  case,  however, 
petitioner  has  not  demonstrated  that 
Dalmine  has  production  facilities  in  the 
regions  that  are  eligible  for  ERDF 
assistance.  Moreover,  there  is  no 
evidence  in  the  petition  or  in  previous 
investigations  that  ERDF  grants  are  used 
to  subsidize  ECSC  or  EIB  loans.  For 
these  reasons,  we  are  not  including  the 
ERDF  grants  in  our  investigation. 

6.  Early  Retirement  Under  Law  193/84 

Petitioner  alleges  that  Dalmine  has 
used  the  early  retirement  provisions 
under  Law  193/84  And  that  this  program 
provided  a  countervailable  subsidy  to 
Dalmine.  Petitioner  requests  that  the 
Department  treats  benefits  under  Law 
193/84  as  non-recurring  grants. 

Dalmine's  Annual  Reports  show  that 
the  company  used  early  retirement 
pursuant  to  Law  193/84  in  1984  through 
1987.  In  Certain  Steel  from  Italy,  the 
Department  found  early  retirement, 
including  the  program  provided  under 
Law  193/84,  to  be  countervailable. 
Because  early  retirement  is  a  program 
we  typically  consider  to  be  recurring 
(see  the  General  Issues  Appendix  to 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria.  58  FR  37217  at  37226 
(July  9, 1993),  we  countervailed  the 
program  as  a  recurring  grant  in  Certain 
Steel  from  Italy. 

At  verification  in  Electrical  Steel, 
Italian  government  officials  explained 
that  there  were  two  laws  providing  for 
early  retirement  in  1992:  Law  223/91 
and  Law  406/92.  We  found  early 
retirement  under  Law  223/91  to  be  not 
countervailable  in  our  final 
determination.  We  did  not  make  a 
determination  with  respect  to  any  other 
early  retirement  laws,  including  Law 
193/84,  because  these  laws  were  not 
used  by  the  Electrical  Steel  respondent 
in  the  period  of  investigation.  Petitioner 
has  requested  that,  because  the 
Department  did  not  make  a 
determination  with  respect  to  Law  193/ 
84  in  Electrical  Steel,  we  should 
investigate  whether  Dalmine  used  early 
retirement  under  Law  193/84.  However, 
information  collected  in  Electrical  Steel 
suggests  that  Law  193/84  has  been 
superseded  and  petitioner  has  not 
presented  any  evidence  to  the  contrary. 
There  is  no  evidence  in  the  petition  that 
Dalmine  used  early  retirement  under 
Law  193/84  after  1987.  Rather, 
petitioner  apparently  believe  that  we 
should  change  our  practice  and  treat 
early  retirement  as  a  non-recurring 
benefit. 

The  last  year  for  which  we  have  been 
able  to  establish  that  Dalmine  used  early 
retirement  is  1991.  The  /Vnnual  Report 
for  that  vear  shows  that  Dalmine  used 


the  early  retirement  program  under  Law 
223/91,  which  we  found  to  be  not 
countervailable  in  Electrical  Steel. 
Moreover,  petitioner  has  not  presented 
any  information  that  would  cause  us  to 
change  our  earlier  determination  that 
early  retirement,  if  found 
countervailable,  should  be  treated  as  a 
recurring  grant.  For  these  reasons,  we 
are  not  including  early  retirement  in  our 
investigation. 

7.  Grants  From  the  Cossa  per  il 
Mezzogiorno 

Petitioner  alleges  that  Dalmine  has 
received  grants  from  the  Cassa  per  il 
Mezzogiorno  ("Cazmez")  which  are 
directed  to  southern  Italy.  In  Certain 
Steel,  we  found  such  grants  to  be 
countervailable  because  they  were 
provided  on  a  regional  basis.  Petitioner 
is  not  aware  of  any  Dalmine  plants 
x)utside  of  Bergamo,  which  is  in  the 
North,  but  points  to  Dalmine's  Annual 
Reports  which  show  that  the  company 
received  Cazmez  grants  in  the  early  and 
mid-1980s.  Based  on  this  finding, 
petitioner  states  that  Dalmine  must  have 
a  plant  located  in  the  South.  Therefore, 
petitioner  requests  that  the  Department, 
in  addition  to  the  Cazmez  grants, 
investigate  a  large  number  of  other 
subsidy  programs  directed  to  the  South, 
should  we  find  that  Dalmine  maintains 
production  facilities  there. 

From  Dalmine's  Annual  Reports,  we 
have  found  that  the  compiany  formerly 
had  two  production  facilities  in  the 
South,  both  of  which  produced  welded 
pipe.  Apart  from  these  two  plants, 
which  were  spun  off  in  1989,  we  have 
not  found  any  other  production 
facilities  in  the  South.  Because  both  the 
plants  in  the  South  produced  welded 
pipe,  which  is  not  included  in  the  scope 
of  this  investigation,  we  are  not 
including  the  Cazmez  grants  or  any 
other  programs  directed  to  the  South  in 
our  investigation. 

ITC  Notification 

Pursuant  to  section  702(d)  of  the  Act, 
we  have  notified  the  ITC  of  this 

initiation. 

Preliminary  Determination  by  the  ITC 

The  rrc  will  determine  by  August  8, 
1994,  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially 
injured,  or  is  threatened  with  material 
injury,  by  reason  of  imports  from  Italy 
of  seamless  pipe.  Any  ITC 
determination  whidi  is  negative  will 
result  in  the  investigation  being 
terminated;  otherwise,  the  investigation 
will  proceed^ocording  to  statutory  and 
regulatory  time  limits. 


This  notice  is  published  pursuant  to 
702(c)(2)  of  the  Act  and  19  CFR 
355.13(b). 

Dated:  July  13,  1994, 
Barbara  R.  Stafford, 

Depu  ty  Assistan  t  Secretary  for  In  vestigations. 
[FR  Doc.  94-17681  Filed  7-19-94;  8:45  ami 
BILUNG  COOC  M10-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council  Open 
Meeting. 

SUMMARY:  The  Advisory  Council  was 
established  in  December  1993  to  advise 
and  assist  the  Secretary  of  Commerce  in 
the  implementation  of  the  management 
plan  for  the  Monterey  Bay  National 
Marine  Sanctuary. 

TIME  AND  PLACE:  July  29,  1994  from  9:00 
until  4:30.  the  meeting  location  will  be 
at  the  Naval  Postgraduate  School  in 
Monterey,  California.  The  morning 
session  will  be  in  Spanagle  Hall,  Room 
lOlA,  and  the  afternoon  session  will  be 
in  Glasgow  Hall,  Room  102. 
AGENDA:  General  issues  related  to  the 
Monterey  Bay  National  Marine 
Sanctuary  are  expected  to  be  discussed. 
PUBLIC  PAimciPATTON:  The  meeting  will 
be  open  to  the  public.  Seats  will  be 
available  on  a  first-come,  firsl-ser\'ed 
basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  King  at  (408)  647-4257  or 
Elizabeth  Moore  at  (301)  713-3141. 

Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Prt^am. 

Dated:  July  14, 1994. 
W.  Stanley  Wikon, 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management 

|FR  Doc.  94-17613  Filed  7-19-94;  8:45  am) 

BiLUNG  CODE  351(MW-M 

n.D.  071194B] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce, 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  and  its 
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advisory  entities  wi|l  hold  meetings  July 
31  through  August  $.  1994,  at  the  Red 
Lion  Hotel  Columbik  River.  1401  North 
Hayden  Island  Drivi.  Portland,  OR; 
telephone:  (503)  283-2111. 
FOR  FURTHER  INFORUATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director. 
Pacific  Fishery  Management  Council, 
2130  SW  Fifth  Avenue,  Suite  224, 
Portland  OR  97201;  telephone:  (503) 
326-6352.  I 

SUPPt-EMENTARY  INFCJrMATION: 

Council  Meetings 

The  Council  meet  ngs  will  begin  on 
August  2,  at  8:00  a.n  i.  in  a  closed 
session  (not  open  to  the  public)  to 
discuss  personnel  matters  and  litigation. 
The  open  session  will  begin  at  8:30  a.m. 
The  Council  will  re<i)nvene  at  8:00  a.m. 
each  day,  August  3  through  August  5. 
The  meetings  may  continue  each  day 
into  the  evening  hoivs  if  necessary  to 


complete  business 
are  on  the  Council  a\ 


A.  Call  to  Order 

1.  Opening  remarks,  introductions, 
roll  call 

2.  Approve  propos  ed  agenda 

3.  Approve  March]  April  and  June 
1994  minutes 

B.  Administrative  and  Other  Matters 

1.  Election  of  Chai|  and  Vice  Chair  for 
fiscal  year  1995 

2.  Budget  Committee 

3.  Summary  of  Council 
Meeting 

4.  Status  of  legislation 

5.  Composition  of 
Statistical  Committee 
Advisory  Subpanels 
term  and  solicitation 

6.  Research  and  data 
96 

7.  Draft  agenda  for  JDctober  1994 
meeting 


Ihe  Scientific  and 
(SSC)  and 
or  the  1995-96 
of  nominations 
needs  for  1994- 


cies  Management 

biomass  estimate 
season 


C.  Coastal  Pelagic  Spti 

Anchovy  spawning 
and  quotas  for  1994-15 

D.  Habitat  Issues 
Report  of  the  Habittt  Steering  Group 

E.  Salmon  Managemt  nt 

1.  Sequence  of  eveiits  and  status  of 
fisheries 

2.  Plan  Amendmen :  12:  Deficit 
accounting  for  Klamajh  River  fall 
Chinook 

F.  Groundfish  Manag  >ment 

1.  Status  of  Federal 
implementing  Council 

2.  Final  report  on  i 
workshops 

3.  Status  of  fisherie ; 
limit  adjustments 


he  following  items 
lenda: 


Report 


jport 
Chairs' 


regulations 
actions 
ustry/scientist 


id 


and  inseason  trip 


4.  Policy  on  deviations  fh)m  harvest 
guidelines  (overages  and  underages) 

5.  Preliminary  stock  assessments, 
harvest  levels  and  other  specifications 
for  1995 

6.  Management  measures  for  1995, 
including  designating  open  access  trip 
limits  as  routine  measures 

7.  Associating  trip  limits  with  Limited 
Entry  Permits  and  "Stacking  Permits" 

8.  Individual  quotas,  trip  limit 
alternatives  and  season  for  the  Limited 
Entry  Fixed  Gear  Sablefish  Fishery 

9.  Groundfish  Fishery  Observer 
Program 

G.  Pacific  Halibut  Management 

1.  Review  of  halibut  bycatch  estimate 

2.  Review  of  halibut  stock  assessment 

3.  Area  2 A  halibut  allocation  for  1995 
and  beyond 

Other  Meetings 

The  Groundfish  Subcommittee  of  the 
SSC  will  meet  on  July  31  fi-om  7:00  until 
10:00  p.m.  to  review  groundfish  stock 
assessments. 

The  SSC  will  meet  August  1  through 
August  3  (if  necessary),  beginning  at 
8:00  a.m.  each  day.  to  address  scientific 
issues  on  the  Council  agenda. 

The  Salmon  Technical  Team  will 
meet  on  August  1  at  10:00  a.m..  and  on 
August  2  at  8:00  a.m.  to  review  hooking 
mortality  estimates  for  ocean  fisheries 
and  the  deficit  accounting  issue  for 
Klamath  River  fall  chinook. 

The  Groundfish  Management  Team 
will  convene  on  August  1  at  8:00  a.m. 
to  address  groimdfish  management 
items  on  the  Council  agenda. 

The  Groundfish  Advisory  Subpanel 
will  convene  on  August  1  at  1:00  p.m. 
and  on  August  2  at  8:00  a.m.  to  address 
groundfish  management  items  on  the 
Council  agenda. 

The  Habitat  Steering  Group  will  meet 
on  August  1  at  1:00  p.m.  to  consider 
activities  affecting  the  habitat  of  fish 
stocks  managed  by  the  Council. 

The  Budget  Committee  will  convene 
on  August  1  at  3:00  p.m.  to  review  the 
status  of  the  fiscal  year  1994  Council 
budget  and  the  fiscal  year  1995  budget 
proposal. 

The  Enforcement  Consultants  will 
meet  on  August  2  at  7:00  p.m.  to  address 
enforcement  issues  related  to  Council 
agenda  items. 

Detailed  agendas  for  the  above 
advisory  meetings  will  be  available  after 
July  21.  1994. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Michelle  Perry 
Sailer  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 
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Dated:  July  14, 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-17678  Filed  7-19-94;  8:45  am) 

BILUNG  CODE  3510-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  the 
People's  Republic  of  China 

July  14, 1994.  ~  . 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 


EFFECTIVE  DATE:  July  22. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  362  is 
being  increased  for  special 
carryforward.  As  a  result,  the  limit  for 
Category  362.  which  is  currently  filled, 
will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29. 1993).  Also 
see  59  FR  3847.  published  on  January 
27.  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  dated 
January  17. 1994,  but  are  designed  to 


assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  14, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  bleiid  and  other 
vegetable  Rher  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  t)egan  on  January  1, 1994  and 
extends  through  December  31, 1994. 

Effective  on  July  22, 1994.  you  are  directed 
to  amend  further  the  directive  dated  January 
24, 1994  to  increase  the  limit  for  Category 
362  to  8.845,363  numbers  ^  as  provided 
under  the  terms  of  the  Memorandum  of 
Understanding  dated  January  17, 1994 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fells  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  94-17606  Filed  7-19-94;  8;45  ami 

BILUNQ  CODE  3S10-On-F 


COMMISSION  ON  IMMIGRATION 
REFORM 

Commission  on  Immigration  Reform — 
Lowell  Hearing 

AGENCY:  Commission  on  Immigration 
Reform. 

ACTION:  Announcement  of  hearing. 

This  notice  announces  a  public 
hearing  of  the  U.S.  Commission  on 
Immigration  Reform.  The  Commission 
was  established  by  the  Immigration  Act 
of  1990  under  section  141.  The  mandate 
of  the  Commission  is  to  review  and 
evaluate  the  impact  of  U.S.  immigration 
policy  and  transmit  to  the  Congress  a 
report  of  its  findings  and 
recommendations.  The  Commission's 
first  report  to  Congress  is  due  on 
September  30, 1994. 

The  hearing  will  address  the  role  of 
immigration  in  the  history  and  present 


'The  limil  has  not  been  adjustpd  to  account  for 
any  imports  exported  after  December  31,  1993. 
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assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  14, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  hber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1994  and 
extends  through  December  31, 1994. 

Effective  on  July  22, 1994.  you  are  directed 
to  amend  further  the  directive  dated  January 
24, 1994  to  increase  the  limit  for  Category 
362  to  8.845,363  numt>ers^  as  provided 
under  the  terms  of  the  Memorandum  of 
Understanding  dated  January  17, 1994 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fells  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  94-17606  Filed  7-19-94;  8:45  am] 

BILUNG  CODE  3S10-OR-F 


COMMISSION  ON  IMMIGRATION 
REFORM 

Commission  on  Immigration  Reform — 
Lowell  Hearing 

AGENCY:  Commission  on  Immigration 
Reform. 

ACTION:  Announcement  of  hearing. 

This  notice  announces  a  public 
hearing  of  the  U.S.  Commission  on 
Immigration  Reform.  The  Commission 
wras  established  by  the  Immigration  Act 
of  1990  under  section  141.  The  mandate 
of  the  Commission  is  to  review  and      ' 
evaluate  the  impact  of  U.S.  immigration 
policy  and  transmit  to  the  Congress  a 
rep)ort  of  its  findings  and 
recommendations.  The  Commission's 
first  report  to  Congress  is  due  on 
September  30, 1994. 

The  hearing  will  address  the  role  of 
immigration  in  the  history  and  present 


day  circumstances  of  Lowell,  a  small 
town  with  a  manufacturing  base  and  a 
long  tradition  of  immigration. 
Testimony  will  focus  on  the  economic, 
social,  and  cultural  impacts  of 
immigrants  on  Lowell,  as  well  as  the 
long  term  integration  and  adaptation  of 
the  immigrants  themselves. 
Furthermore,  the  Commission  will  hear 
testimony  on  the  role  of  the  community 
in  absorbing  immigrants  and  the 
support  and  cooperation  of  public  and 
private  organizations.  Panelists  will 
include  pubUc  officials,  representatives 
of  local  organizations,  researchers,  and 
other  experts. 
DATES:  August  1,1994. 
TIME:  9:00  AM-1:00  PM. 
ADDRESSES:  Special  Events  Center,  2nd 
Floor,  Boott  Cotton  Mills  Museum, 
Lowell  National  Historical  Park,  400 
Foot  of  lohn  Street,  Lowell,  MA  01852, 
508^59-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Howell  or  Deborah  Waller,  202- 
673-5348. 

Dated:  July  7, 1994. 
Susan  Martiii, 

Executive  Director. 

(PR  Doc.  94-17636  Filed  7-l»-94;  8:45  am) 

BILUNG  CODE  6820-97-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 


ACTION:  Notice. 


'  The  limil  has  not  been  adjustpd  to  account  for 
any  imports  exported  after  Dece.mber  31,  1993. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement.  Subparts  227.4, 
Rights  in  Technical  Data;  227.5,  Rights 
in  Computer  Software  and  Computer 
Software  Documentation;  and  related 
solicitation  provisions  and  contract 
clauses  at  252.227;  OMB  Control 
Number  0704-0240. 

Type  of  Request:  Revision. 

Number  of  Respondents:  2,330,688. 

Responses  per  Respondent:  Variable. 

/Innua/ flesponses;  11.834,453. 

Average  Burden  per  Response:  28 
minutes. 

Annual  Burden  Hours  (Including 
Recordkeeping):  6,457,651. 

Needs  and  Uses:  This  information 
collection  proposal  implements  the 
requirements  of  10  USC  2320  and  2321, 
requiring  contractors  and  subcontractors 


to  maintain  records  and  furnish 
information  to  justify  restrictions  on  the 
government's  rights  to  use  or  disclose 
technical  data. 

Affected  Public:  Businesses  or  other 
for-profit;  Federal  agencies  or 
employees;  non-profit  institutions,  and 
small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD.  Room 
3235.  New  Executive  Office  Building, 
Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
Suite  1204.  Arlington.  VA  22202^302. 

Dated:  July  15,1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  94-17625  Filed  7-19-94;  8:45  am) 

BtLUNO  CODE  5000  »>  Id 


Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Joint  Advanced  Strike  Technology 
Program  (JASTP) 

action:  Notice  of  Advisory  Committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Joint  Advanced  Strike 
Technology  Program  (JASTP)  will  meet 
in  closed  session  on  August  2-3  and 
August  16-17, 1994  at  the  Institute  for 
Defense  Analyses.  Alexandra,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  provide 
recommendations  for  implementing  a 
Joint  Advanced  Strike  Technology 
Program  in  the  FY  95-05  period. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n.  (1988)).  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 
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Dated:  July  15, 199« 
PatridaL.Tappiags. 

Alternate  OSD  Fedenfl  Register  Liaison 
Officer,  Department  df  Defense. 
IFR  Doc.  94-17626  FBed  7-19-94;  8:45  am] 
BILUNQ  COOC  SOaO-0«-M 


Department  of  tt»  A»r  Force 

Intent  To  Prepare  an  Environmental 
Impact  Statament  lor  the  Proposed 
Construction  of  Naw  MMtary  Family 
Housing  at  tha  Fort  MacArthur  Upper 
Reservation,  San  Pedro,  CA 

In  an  effort  to  meet  the  current  deficit 
of  military  fimiily  hpusing  (MFH)  units, 
tlie  U.S.  Air  Force  flUSAF)  is  proposing 
to  construct  new  housing  units  for 
military  personnel  that  will  be  assigned 
to  the  Space  and  Missile  Systems  Center 
(SMC)  at  Los  Angel^  Air  Force  Base 
(LAAFB).  Califomii  The  USAF  is 
proposing  to  construct  approximately 
150  MFH  units  on  q  leased  parcel  of 
Angels  Gate  Paris  in|  the  community  of 
San  Pedro  within  the  boundaries  of  the 
City  of  Los  Angeles.  On  10  October 
1993.  the  USAF.  th*  State  of  California, 
and  the  Unified  ScHool  District  of  Los 
Angeles  County  (L4USD)  signed  a  50- 
year  lease  for  the  use  of  23  acres  of  land 
on  the  Fort  MacArtfcur  Upper  Military 
Reservation  for  the  ilevelopment  of  up 
to  150  MFH  units. 

A  public  scoping  meeting  is 
scheduled  for  7:00  j.m.  on  Tuesday, 
August  2.  1994  at  the  Doubletree  Hotel 
and  Marina,  MadeoBailroom,  2800  Via 
Cabrillo  Marina,  Sa^  Pedro,  California. 
Notice  of  the  meeting  will  also  be 
published  in  the  looal  news  media. 

Public  input  is  requested  to  assist  in 
defining  the  scope  of  issues  to  be 
addressed,  concemipg  the 
environmental  tmp^c±s  of  the  proposed 
action  and  reasonable  alternatives.  The 
Air  Force  is  open  to  public  comments 
on  this  EIS  throughout  the 
Environmental  Impact  Analysis  Process 
(ELy>). 

The  USAF  point  c  f  contact  is  Mr. 
Howard  Antelis,  Public  Affairs  Officer. 
Department  of  the  A  Lr  Force,  Space  and 
Missile  Systems  Certer,  SMC/PA,  2430 
E.  EL  Segundo  Blvd.  Suite  4049.  Los 
Angeles  AFB,  CA  9€  245-4687. 

List  of  Subfects 

Environmental  Protection; 
Environmental  Impact  Statement.  US 
Air  Force.  Fort  MacArthur  Upper 
Reservation.  Constn  ction.  San  Predio, 


CaUfomia.  and  Military  Family 

Housing. 

Patsy  J.  Conner, 

AirFoTce  Federal  Register  Liaison  Officer. 
(FR  Doc  94-17601  Filed  7-19-94;  8:45  am] 

BHXmCCOOE  »KM>t-P 

Department  of  the  Army 

Domestic  Personal  Property  Rate 
SoRdtation— Proposed  Changes 

AGENCY:  Military  Traffic  Management 

Command.  DOD. 

ACTION:  Notice  of  proposed  change. 

SUMMARY:  The  Military  Traffic 
Management  Command  is  proposing 
changes  to  the  Domestic  Personal 
Property  Rate  Solicitation.  This 
solicitation  is  the  guidelines  for 
interstate  and  intrastate  household 
services  for  Department  of  Defense 
sponsored  shipments. 
DATES:  Comments  must  be  received  by 
September  19,  1994. 

ADDRESSES:  Military  Traffic 
Management  Command,  Attn:  MTOP- 
T-NP,  Room  621,  5611  Columbia  Pike, 
Falls  Church.  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  Nemier,  (703)  756-1190. 
SUPPLEMENTARY  INFORMATION:  There 
have  been  considerable  changes  in  the 
geographical  operating  areas  v/here 
personal  property  shipments  have  been 
traditionally  picked  up  and  delivered. 
These  changes  have  been  caused  by  a 
mjTiad  of  operational  revisions  within 
the  DOD  infrastructure,  to  include 
military  base  closures  and  realignments 
and  the  growth  of  suburban  areas 
surrounding  mihtary  installations 
which  have  resulted  in  DOD  personnel 
relocating  to  areas  which  are  more 
distant  from  military  instaUations. 
Requirements  such  as  those  necessitate 
change  to  storage-in-transit  (SIT)  rules 
in  the  delivery  of  domestic  household 
goods. 

The  following  changes  are  proposed 
to  section  7.  All  related  items  in  I>-3 
impacted  by  this  provision  will  be 
changed  accordingly. 

a.  Paragraph  3.  Change  30  miles  or 
less  to  50  miles  or  less. 

b.  Note  1.  Change  30  milies  or  less  to 
50  miles  or  less. 

c.  Note  5.  The  carrier  should  use  a 
DOD-approved  agent's  available  storage 
facility  within  a  50-mile  radius  of  the 
location  shown  in  Block  18  on  the 
personal  property-  Government  Bill  of 
Lading  (PPGBL).  If  no  agent's  facility  is 
available  within  a  50-mile  radius,  the 
carrier  must  obtain  authorization  fit)m 
the  PPSO  to  use  a  more  distant  facility. 


(1)  If  no  authorization  is  given,  the 
charges  will  be  assessed  as  if  the 
shipment  was  placed  in  SIT  at  the 
location  shown  in  Block  18  of  the 
PPGBL. 

(2)  If  an  alternate  location  to  Bock  18 
on  the  PPGBL  is  used  for  carrier 
convenience,  as  shown  on  the  DD  Form 
619,  the  Government  will  pay  the  lower 
of  the  SIT  and  related  service  charges. 

(3)  A  DOD-approved  facility  is 
defined  as  follows:  An  agent's  storage 
facility  which  has  DOD  approval  and  is 
accepting  DOD  traffic  from  a  carrier.  If 
the  agent  refuses  to  accept  a  shipment, 
e.g.,  because  of  the  carrier's  refusal  to 
provide  a  waiver  and/or  to  the  carrier's 
poor  payment  history,  the  agent's 
facility  will  be  considered  "available" 
for  purpose  of  determining  charges 
irrespective  of  what  destination 
warehouse  the  carrier  uses. 
KennediL.  Dmton, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  94-17572  Rled  7-19-94;  8:45  ami 

BILLING  COOC  SnO-Oft-M 


Availat>«lity  of  Exclusive  Licensing  of 
U.S.  Patent  of  a  Hyperproducing 
Cellulase  Microogantem 

AGENCY:  U.S.  Army  Aviation  and  Troop 
Command,  DOD. 
ACTION:  Notice. 

SUMMARY:  In  accwdance  with  37  CFR 
404.7(a)(1),  announcement  is  made  of 
prospective  exclusive  licenses  of  a 
hyperproducing  cellulase 
microorganism.  Patent  Number 
4,472,504,  issued  September  19, 1984. 
ADDRESSES:  U.S.  Aviation  and  Troop 
Command,  ATTN:  AMSAT-C-JGP, 
4300  Goodfellow  Blvd.,  St.  Louis,  MO 
63120-1798. 

DATES:  Written  objections  must  be  filed 
on  or  before  September  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  L.  Lamming,  Patent  Counsel, 
telephone:  (314)  263-9150. 
SUPPLEMENTARY  INFORMATION:  The 
hyperproducing  cellulase 
microorganism  was  invented  by  Mr. 
Benedict  J.  Gallo  (U.S.  Patent  4,472,504. 
issued  September  19, 1984).  Rights  to 
this  invention  are  owned  by  the  U.S. 
Government  as  represented  by  the  U.S. 
Army  Natick  Research,  Development 
and  Engineering  Center  (Natick  RD&E 
Center).  Under  the  authority  of  section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L  92-502) 
and  section  207  of  title  35,  U.S.  Code, 
the  Department  of  the  Army  as 
represented  by  Natick  RD&E  Center 
intends  to  grant  an  exclusive  license  on 
the  h)rperproducing  cellulase 


microorganism  to  Solvay  Enzymes,  Inc., 
P.O.  Box  4859, 1003  Industrial  Parkway, 
Elkhart,  Indiana  45616. 
_  Pursuant  to  37  CFR  404.(a)(l),  any 
interested  party  may  file  written 
objections  to  this  prospective  exclusive 
license  arrangements.  Written  objections 
should  be  directed  to  the  above  address. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-17575  Filed  7-19-94;  8:45  ajnj 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  proposed 
information  collection  requests  ^ 
required  by  the  Paperwork  Reduction 
Act  of  1980.  ' 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  July  15, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 
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microorganism  to  Solvay  Enzymes,  Inc., 
P.O.  Box  4859, 1003  Industrial  Parkway, 
Elkhart.  Indiana  45616. 
.  Pursuant  to  37  CFR  404.(a)(l).  any 
interested  party  may  file  written 
objections  to  this  prospective  exclusive 
license  arrangements.  Written  objections 
should  be  directed  to  the  above  address. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  94-17575  Filed  7-19-94-  8:45  ami 

BIUMO  COOE  37t(M)8-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  EWrector, 
Information  Resources  Management 
Service,  invites  comments  on  proposed 
information  collection  requests  qj 
required  by  the  Paperwork  Reduction 
Act  of  1980.  ' 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  July  15,  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention;  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill.  (202)  708-9915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  EHrector  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 


The  Acting  Director.  Information 
Resources  Management  Service, 
publishes  this  notice  with  the  attached 
proposed  information  collection  request 
prior  to  submission  of  this  request  to 
OMB.  This  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  July  14,  1994. 

Mary  P.  Liggett, 

Acting  Directbr.  Information  Resources 
Management  Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  Emergency 

Title:  Performance  Report  for  the 
Training  Program  for  Special  Program 
Staff  and  Leadership  Personnel 

Abstract:  The  Department  will  use  the 
data  to  evaluate  projects,  assess 
technical  assistance  needs,  determine 
future  funding  levels  for  new  awards, 
and  assign  scores  to  projects  in 
competition  for  new  grants. 

Additional  Information:  An  emergency 
review  is  requested  from  OMB.  in 
order  to  collect  data  for  the  last  year 
of  this  program's  cycle.  ED  is 
requesting  an  OMB  approval  date  of 
July  15.  1994. 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 
Responses:  15 
Burden  Hours:  45 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0. 

|FR  Doc.  94-17581  Filed  7-19-94;  8:45  am) 

B4LLING  COOE  4000-1-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  To 
Award  a  Grant  to  National  Urt>an 
Coalition 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5).  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
criteria  set  forth  at  10  CFR 
600.7{b)(2)(i)(D)  to  National  Urban 
Coalition.  Washington,  DC  under  grant 
number  DE-FG01-94M110319.  The  DOE 
intends  to  make  a  noncompetitive 


financial  assistance  award  in 
estabhshing  the  Say  Yes  to  a 
Youngster's  Future  Program  (Say  Yes)  in 
the  Oakland.  California  Public  School 
System.  The  Say  Yes  program  is  a  a 
educational  and  training  program  for 
elementary  school  students,  parents, 
teachers,  and  school  administrators.  The 
period  of  performance  contemplated  is 
for  three  years.  DOE  will  provide 
funding  in  the  amount  of  $120,000  for 
the  first  budget  period  estimated  to  be 
August  30, 1994-August  29, 1995,  There 
will  be  no  cost  sharing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  Rosemarie 
Marshall,  HR-531.11,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  grant  will  provide  funding  to 
National  Urban  Coalition  (NUC),  a 
nonprofit  organization  of  business,  civil 
rights,  rehgious  and  government  leaders 
founded  in  1967  to  seek  workable 
answers  to  urban  problems.  The  Say  Yes 
program  was  started  in  1985  by  the  NUC 
because  of  the  growing  realization  that, 
in  a  world  where  jobs,  higher  education 
and  everyday  life  are  increasingly 
dependent  on  math,  science  and 
technology,  the  children  of  minority 
groups — African  Americans,  Hispanic 
American  and  Native  Americans,  as 
well  as  females  of  all  races — are  being 
left  further  and  further  behind.  The  Say 
Yes  program  is  reaching  out  with  a 
national  network  of  school  districts, 
teachers,  administrators,  famihes, 
churches,  civic  organizations  and 
businesses  committed  to  improving 
mathematics  and  science  education  for 
minority  children.  The  project  to  be 
funded  is  for  the  Oakland  School 
district,  and  will  include  the  six  most 
economically  disadvantaged  school 
communities. 

The  program  is  meritorious  becau.se 
the  program  combines  student  interest 
development  activities  with  family 
involvement  and  teacher  training  into  a 
program  which  prepares  students  early 
at  the  Kindergarten  to  Sixth  Grade 
educational  level  to  be  receptive  to 
further  study  in  the  technical  fields  The 
DOE  knows  of  no  other  entity  which  is 
conducting  or  is  planning  to  conduct 
such  an  activity. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 
application  is  highly  likely  of  achieving 
its  objective  through  the  completion  of 
some  supporting  objectives,  includi.ng 
fostering  the  development  of  natural 
student  interest  in  math  and  science. 
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enhancing  family  involvement  in  the 
students'  learning  process  and 
providing  more  comprehensive  teacher 
training  which  focuses  on  math  and 
science.  A  recant  stu(^  reported  that 
over  78%  of  respond!  ig  student 
program  participants  ndicated  that  they 
like  math  and  science  better  than  before. 
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Ope,  at 


Craig  S.  Prune. 

Contracting  Officer. 
} .  Office  ofPlac&nentaiid 
|FR  Doc.  94-17652  Filed 
BILUMG  COM  M60-*1-«l 


\ons  Branch  A- 
Administration. 

7-19-S4;  8:45  ami 


Financial  Assistance  lAward:  Gentrex- 
Nevada,  Inc. 

AGENCY:  Department  df  Energy. 
ACTION:  Notice  of  inteiit. 

SUMMARY:  The  U.S.  Ckiartment  of 
Energy  announces  tha  pursuant  to  10 
CFR  600.6(aM2)  it  is  m  iking  a  financial 
assistance  award  unde  r  Grant  Number 
DE-FG01-94CE15548  jo  Gentrex- 
Nevada,  Inc.  The  proposed  grant  will 
provide  funding  in  thej  estimated 
amount  of  $97,351  by  the  Department  of 
Enei:gy  for  the  purpos^  of  saving  energy 
through  development  6f  a  foundation 
insulation  system,  the  'Forms  PLUS^m" 
system  of  Mr.  M.  Dean  Gardner,  the 
inventor. 

SUPPt-EI^KTARY  INFORIilATION:  The 
Department  of  Energy  ^as  determined  in 
accordance  with  10  CFk  600.14(e)(1) 
that  the  unsolicited  ap  lUcation  for 
financial  assistance  sul  imitted  by 
Gentrex-Nevada.  Inc.,  is  meritorious 
based  on  the  generaJ  e\  aluation  required 
by  10  CFR  600.14(d)  ar  d  the  proposed 
project  represents  a  un  que  idea  that 
would  not  be  ehgible  f(  (r  financial 
assistance  under  a  recent,  current  or 
planned  solicitation.  Tie  inventor.  Mr. 
M.  Dean  Gardner,  who  will  be  principal 
investigator,  will  use  h  s  skills. 
experience  and  equipn-  ent  to  analyze  an 
existing  initial  prototyiie,  improve  the 
prototype,  and  test  it  in  a  wide  range  of 
climactic  and  construci  ion  conditions. 
For  new  construction  a  inual  savings  are 
estimated  to  be  119,00(  barrels  of  oil 
equivalent  The  propos  jd  project  is  not 
eligible  for  financial  asi  istance  under  a 
recent,  current  or  planr  ed  solicitation 
because  the  funding  pr(^gram,  the 
Energy  Related  Invention  Program 
(ERIP),  has  been  structi  red  since  its 
beginning  in  1975  to  op  erate  without 
competitive  solicitation  s  because  the 
authorizing  legislation  ilirects  ERIP  to 
provide  support  for  woi  thy  ideas 
submitted  by  the  public .  The  program 
has  never  issued  and  hs  s  no  plans  to 
issue  a  competitive  soli  :;itation. 
FOR  FURTHER  IMFORMATK  M  COtTTACT: 
Please  write  the  U.S.  Dt  partment  of 


Energy.  Office  of  Placement  and 
Administration.  ATTN:  Rose  Mason. 
HR-531.23.  1000  Independence  Ave., 
S.W.,  Washington,  D.C  20585. 

The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  date  of 
award. 

Issued  in  Washington.  D.C.  on  July  15. 
1994 

Richard  G.  Lewis. 

Contracting  Officer.  Office  of  Placement  and 
Administration 

[PR  Doc.  94-17654  Filed  7-19-94;  8:45  am) 
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Financial  Assistance  Award:  Dr.  Carl 
A.  MacCariey 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.6(a)(2)  it  is  making  a  financial 
assistance  award  under  Grant  Number 
DE-FG01-94CE15583  to  Dr.  Carl  A. 
MacCariey.  The  proposed  grant  will 
provide  funding  in  the  estimated 
amount  of  $99,886  by  the  Department  of 
Energy  for  the  purpose  of  saving  energy 
through  development  of  an  indirect 
sensing  technique  for  closed-loop  diesel 
fuel  quantity  control. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(e)(1) 
that  the  unsolicited  application  for 
financial  assistance  submitted  by  Dr. 
Carl  A.  MacCariey  is  meritorious  based 
on  the  general  evaluation  required  by  10 
CFR  600.14(d)  and  the  proposed  project 
represents  a  unique  idea  that  would  not 
be  eligible  for  financial  assistance  under 
a  recent,  current  or  planned  solicitation. 
The  inventor.  Dr.  Carl  A.  MacCariey. 
who  will  be  principal  investigator,  will 
use  his  existing  facilities  for  electronics 
development  and  vehicle  system  fitting. 
In  addition  preliminary  testing  will  be 
done  at  California  State  Polytechnic 
University  by  special  arrangements.  The 
proposed  project  is  not  eligible  for 
financial  assistance  under  a  recent, 
current  or  planned  solicitation  because 
the  funding  program,  the  Energy  Related 
hivention  Program  (ERIP).  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy.  Office  of  Placement  and 


Administration.  ATTN:  Rose  Mason, 
HR-531.23. 1000  Independence  Ave.. 
S.W.,  Washington.  D.C  20585. 

The  anticipated  term  of  the  proposed 
grant  is  18  months  from  the  date  of 
award. 

Issued  in  Washington.  D.C.  on  July  15. 
1994. 

Richard  G.  Lewis. 

Contracting  Officer.  Office  ofPlacf^ment  and 
Administmtion. 

IFR  Doc.  94-17655  Filed  7-19-94:  8:45  am) 
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Public  Meetings  on  National  Energy 
Policy 

AGENCY:  Office  of  Policy.  Energy. 
ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  U.S.  Department  of 
Energy  is  announcing  a  series  of  public 
meetings  around  the  country  to  solicit 
public  input  in  the  development  of  the 
President's  National  Energy  Policy  Plan. 
The  Department  is  also  requesting  that 
interested  parties  submit  written  input 
for  use  in  developing  the  Plan. 
DATES  AND  LOCATIONS:  The  following  are 
dates  and  locations  that  are  presently 
scheduled.  Additional  information  on 
meetings  will  be  available  in  future 
Federal  Register  notices: 
Washington.  DC.  August  2,  1994. 

Marvin  Theater,  George  Washington 

University,  800  21st  Street  NW. 
Austin.  Texas.  August  12. 1994.  Lyndon 

B.  Johnson  Auditorium.  University  of 

Texas  at  Austin.  2315  Red  River 

Street. 
Denver,  Colorado.  September  29. 1994. 

Location  TBD. 
Athens.  Georgia.  Location  and  Date 

TBD. 
Boston.  Massachusetts.  Location  and 

Date  TBD. 
Chicago.  Illinois.  Location  and  Date 

TBD. 
New  Orleans.  Louisiana.  Location  and 

Date  TBD. 
San  Francisco.  California.  Location  and 

Date  TBD. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  the  public  meetings, 
participation  or  written  submissions, 
please.call  the  National  Energy  Policy 
Plan  Public  Information  Hotline:  (615) 
241-2545.  For  other  information, 
contact  Terri  Waiters.  U.S.  Department 
of  Energy,  Office  of  Policy,  1000 
Independence  Avenue  SW,  Washington 
DC  20585.  (202)  586-5800. 
SUPPLEMENTARY  INFORMATION:  Section 
801  of  the  Department  of  Energy 
Organization  Act  of  1977  requires  the 
President  to  submit  a  National  Energy 
Policy  Plan  to  Congress  every  two  years. 


The  1993  requirement  was  waived 
because  of  the  change  of 
Administration,  and  the  next  National 
Energy  Policy  Plan  is  required  in  1995. 
In  developing  this  Plan,  the 
Administration  will  solicit  input  from 
the  public  on  all  issues  involved  with 
energy.  In  order  to  gain  input  fixim  a 
diverse  set  of  stakeholders,  the 
Department  will  conduct  a  series  of 
regional  town  meetings  and  roundtable 
discussions.  Information  from  related 
outreach  efforts  of  the  Administration 
will  also  be  compiled  to  expand  the 
record  of  public  input. 

The  concept  of  sustainable 
development  vnll  provide  a  framework 
for  developing  a  1995  National  Energy 
Policy  Plan.  The  most  common 
definition  of  sustainable  development  is 
"to  meet  the  needs  of  the  present 
without  compromising  the  ability  of 
future  generations  to  meet  their  own 
needs"  (Bruntland  Commission — Our 
Common  Future  1987).  The 
Administration  intends  to,use  this 
guiding  principle  to  evaluate  energy 
policy  options,  recognizing  the 
interdependence  of  economic  growth 
and  environmental  progress,  and 
considering  how  the  production, 
distribution,  and  consumption  of  energy 
affects  current  and  future  generations. 

In  developing  the  National  Energy 
Policy  Plan,  the  Administration  will 
also  consider  the  recommendations  of 
the  Energy  and  Transportation  Task 
Force  of  the  President's  Council  on 
Sustainable  Development.  The  Council 
is  an  advisory  committee  comprised  of 
several  cabinet-level  Administration 
officials  and  senior  representatives  of 
industry  and  interest  groups.  By  charter, 
the  Council  shall  "advise  the  President 
on  matters  involving  sustainable 
development.  In  furtherance  of  the 
mission,  the  Council  will  develop  and 
^recommend  to  the  President  a  national 
sustainable  development  action  strategy 
that  will  foster  economic  vitality." 

A  kick-off  meeting  for  the  National 
Energy  Policy  Plan  is  scheduled  for 
Washington,  DC  and  will  be  followed  by 
seven  public  meetings  in  cities  across  . 
the  United  States.  All  meetings  will  be 
open  to  the  general  public. 
Additionally,  written  comments  on  any 
subject  area  related  to  energy  are 
welcome  and  will  be  considered 
valuable  input  to  the  formulation  of  the 
National  Energy  Policy  Plan. 

All  stakeholders  are  invited  to 
participate  in  the  meetings  as  well  as  to 
submit  written  input.  This  includes 
state,  local,  territorial  and  tribal 
governments;  industry;  interest  groups; 
minority  groups  and  the  general  public. 

An  initial  meeting  in  Washington.  DC 
will  begin  the  national  outreach  effort. 
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The  1993  requirement  was  waived 
because  of  the  change  of 
Administration,  and  the  next  National 
Energy  Policy  Plan  is  required  in  1995. 
In  developing  this  Plan,  the 
Administration  will  solicit  input  from 
the  public  on  all  issues  involved  with 
energy.  In  order  to  gain  input  fh)m  a 
diverse  set  of  stakeholders,  the 
Department  will  conduct  a  series  of 
regional  town  meetings  and  roundtable 
discussions.  Information  from  related 
outreach  efforts  of  the  Administration 
will  also  be  compiled  to  expand  the 
record  of  public  input. 

The  concept  of  sustainable 
development  will  provide  a  framework 
for  developing  a  1995  National  Energy 
Policy  Plan.  The  most  common 
definition  of  sustainable  development  is 
"to  meet  the  needs  of  the  present 
without  compromising  the  ability  of 
future  generations  to  meet  their  own 
needs"  (Bruntland  Commission — Our 
Common  Future  1987).  The 
Administration  intends  to.use  this 
guiding  principle  to  evaluate  energy 
policy  options,  recognizing  the 
interdependence  of  economic  growth 
and  envirormiental  progress,  and 
considering  how  the  production, 
distribution,  and  consumption  of  energy 
affects  current  and  future  generations. 

In  developing  the  National  Energy    - 
Policy  Plan,  the  Administration  will 
also  consider  the  recommendations  of 
the  Energy  and  Transportation  Task 
Force  of  the  President's  Council  on 
Sustainable  Development.  The  Council 
is  an  advisory  committee  comprised  of 
several  cabinet-level  Administration 
officials  and  senior  representatives  of 
industry  and  interest  groups.  By  charter, 
the  Council  shall  "advise  the  President 
on  matters  involving  sustainable 
development.  In  furtherance  of  the 
mission,  the  Council  will  develop  and 
^recommend  to  the  President  a  national 
sustainable  development  action  strategy 
that  will  foster  economic  vitality." 

A  kick-off  meeting  for  the  National 
Energy  Policy  Plan  is  scheduled  for 
Washington,  DC  and  will  be  followed  by 
seven  public  meetings  in  cities  across  . 
the  United  States.  All  meetings  will  be 
open  to  the  general  public. 
Additionally,  written  comments  on  any 
subject  area  related  to  energy  are 
welcome  and  will  be  considered 
valuable  input  to  the  formulation  of  the 
National  Energy  Policy  Plan. 

All  stakeholders  are  invited  to 
participate  in  the  meetings  as  well  as  to 
submit  written  input.  This  includes 
state,  local,  territorial  and  tribal 
governments;  industry;  interest  groups; 
minority  groups  and  the  general  public. 

An  initial  meeting  in  Washington,  DC 
will  begin  the  national  outreach  effort. 


The  Secretary  of  Energy  will  host  a  town 
meeting  on  energy  with  the  public  and 
conduct  a  plenary  session  on  energy 
policy  with  representatives  of  a  broad 
section  of  stakeholders. 

AGENDA:  August  2, 1994;  1:30-5:00 
p.m. 

George  Washington  University,  Marvin 

Center 
1:30  p.m. — Welcome/Introduction 
2:00  p.m. — Town  Meeting  on  Energy 

with  Secretary  Hazel  R.  O'Leary 
3:15  p.m. — Plenary  Discussion:  "Energy 

Policy  in  a  Sustainable  Future"  (Panel 

to  be  announced) 
5:00  p.m.— Conclusion 

Each  of  the  one-day  regional  meetings 
will  begin  with  a  town-meeting  format 
discussion  on  general  energy  issues 
followed  by  roundtable  discussion(s)  on 
specific  issues  of  particular  interest  to 
the  regions.  A  period  for  general  public 
comment  and  short  public  presentations 
will  generally  be  available  at  the  end  of 
each  meeting. 

Sample  Agenda — Regional  Meeting 

9:00  a.m. — Introduction 

9:15  a.m. — Town  Meeting  on  Energy 

10:30  a.m. — Roundtable  Discussion: 

Topic  I 
12:30  p.m.— Lunch  Break 
1:30  p.m. — Roundtable  Discussion: 

Topic  II 
3:30  p.m. — Public  Presentations — 

General  Topics 
4:30  p.mL — Closing  Remarks 

Meeting  Sites  and  Roundtable  Topics 

The  following  have  been  scheduled  as 
topics  for  roundtable  discussions  in 
each  of  the  indicated  meeting  locations: 

Region  and  Topics 

Athens,  GA — Energy  and  Sustainable 

Rural  Economies,  Nuclear  Power  at 

the  Crossroads 
Austin,  TX — Domestic  Energy 

Production  and  Sustainable 

Development,  International  Trade 

Issues  in  Energy  Resources  and 

Technology 
Boston,  MA — Energy  and  the 

Environment,  Energy  and  Industrial 

Competitiveness 
Chicago,  IL — Energy  Issues  in  Urban 

Areas,  The  Future  of  Coal  as  an 

Energy  Resource 
Denver,  CO — Renewable  Energy: 

Progress  and  Prospects,  Competition 

in  Electric  Power  Sectors 
New  Orleans,  LA — Oil  and  Gas  and  the 

Domestic  Economy,  Natural  Gas 
San  Francisco,  CA — Science  and 

Technology:  National  Laboratories 

and  Sustainable  Development 

The  Transportation  Future:  Emerging 
Challenges  and  Choices. 


Submission  of  Written  Comments 

Written  comments  are  requested 
before  October  31,  1994.  Mail 
submission  to  Oak  Ridge  Institute  for 
Science  and  Education,  P.O.  Box  117, 
Oak  Ridge,  Tennessee,  37381-0117. 
ATTN:  Mary  Jean  Brewer.  Please  submit 
a  DOS  or  Macintosh  diskette  copy 
(ASCn  format  preferred)  and  a  typed 
copy  of  input.  Submissions  can  also  be 
sent  electronically  through  Internet  at 
NEPP@ORAU.GOV.  For  all  submissions, 
please  include  your  name,  address,  and 
a  day-time  telephone  number. 
Susan  F.  Tiemey, 

Assistant  Secretary  of  Energy,  Office  of  Policy. 
IFR  Doc.  94-17653  Filed  7-19-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  August  19,  1994. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THIS  ICR  CONTACT:  Sandy  Farmer  at  EPA, 
1202),  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Reporting  Requirements  Under 
EPA  WasteWise  Voluntary  Challenge 
Program  (ICR  No.  1698.01).  This  ICR 
requests  approval  for  a  new  collection. 

Abstract: EPA's  Office  of  Solid  Waste 
(OSW)  is  requesting  approval  to  collect 
information  from  respondents  that 
participate  in  EPA's  voluntary 
WasteWise  program.  The  program 
encourages  businesses  to  engage  in 
waste  reduction  activities  and  focuses 
on  three  waste  reduction  areas:  waste 
prevention,  recycling  collection,  and 
purchasing  or  manufacturing  items  with 
recycled  content. 

To  participate  in  the  program,  an 
organization  must  complete  and  submit 
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a  registration  fornl  to  EPA.  The 
registration  form  provides  EPA  with 
general  company  information  and 
specifies  the  facilities  committed  to  the 
WasteWise  program:  it  must  be  signed 
by  a  senior  official  who  has  authority  to 
commit  the  company  to  the  program.  In 
addition,  each  participant  must  develop 
waste  reduction  g0als  and  complete  and 
submit  a  one-timelGoals  Identification 
Form  to  EPA;  participants  must  also 
report  annually  on  the  progress  made 
toward  achieving  those  goals  in  the 
Annual  Reporting  Form. 

The  information!  collected  will  be 
used  by  EPA  to  develop  and  provide  - 
targeted  technical  Information  to  assist 
organizations'  was^e  reduction 
programs,  identifyjand  exchange  waste 
reduction  opportutiities,  and  gauge  the 
program's  progress. 

Burden  Statement:  The  respondent 
burden  for  this  collection  is  estimated  to 
average  16  hours  per  response  for  the 
Registration  Form;|48  hours  per 
response  for  the  Gqals  Identification 
Form;  and  78  houji  per  response  for  the 
Annual  Reporting  Form:  for  an 
estimated  annual  respondent  burden  of 
142  hours  in  the  fiest  year  and  78  hours 
each  subsequCTit  y«ar.  These  estimates 
include  all  aspects  of  the  information 
collection  includin|g  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Businesses  and  non- 
governmental organizations. 

Estimated  Number  of  Respondents: 
200  in  Year  1;  300  m  year  2;  and  400 
in  year  3.  j 

Estimated  Number  of  Responses  per 
Respondent:  3  during  first  year  of 
program  participation;  1  in  subsequent 
years. 

Estimated  Total  Annual  Burden  on 
Respondents:  28,50  0  hours  in  Year  1: 
29.850  in  Year  2;  ai  d  37.650  in  Year  3 

Frequency  of  CoL  ection:  One-time 
and  annual. 

Send  comments  r  Bgarding  the  burden 

estimate,  or  any  other  aspect  of  this 

collection  of  inform  ation.  including 

suggestions  for  redi  cing  the  burden,  to: 

Sandy  Fanner,  U.S.  Ei  vironmental 

Protection  Agency,  information  Policy 

Branch  (2136),  401  M  Street,  SW, 

Washington.  DC  2(K  60. 

Jonathan  Gledhill,  Off  ce  of  Management  and 

Budget.  Office  of  Inl  jrmation  and 

Regulatory  Affairs.  3  25  17th  St..  NW. 

Washington.  DC  20^3 

Dates:  July  8, 1994. 
lane  Stewart. 

Regulatory  Manageme  it  Division. 

|FR  Doc.  94-17559  Fil  (d  7-19-94;  8:45  am] 
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tOPP-00376;  FRL-4769-6] 

FIFRA  Scientific  Advisory  Panel; 
Appointments 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
ACTJON:  Notice. 


SUMMARY:  Notice  is  given  of  the 
appointment  of  two  new  members  and 
the  reappointment  of  one  member  to  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  established  pursuant  to 
section  25(d)  of  HFRA.  as  amended  (86 
Stat.  973  and  89  Stat.  751;  7  U.S.C.  136 
et  seq.).  Public  notice  of  nominees  along 
with  a  request  for  public  comments 
appeared  in  the  Federal  Register  of 
February  24.  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  B.  Jaeger.  Designated 
Federal  Official.  FIFRA  Scientific 
Advisory  Panel  (75D9C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  819,  CM  #2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA  (703)  305-5369, 
SUPPLEMENTARY  INFORMATION:  Congress 
mandated  that  the  Scientific  Advisory 
Panel  would  consist  of  seven  members, 
selected  from  candidates  nominated  by 
the  National  Science  Foundation  (NSF) 
and  the  National  Institutes  of  Health 
(NIH).  Congress  also  mandated  that  the 
terms  of  appointment  would  be 
staggered.  List  of  nominees,  including 
biographical  data,  appeared  in  the 
Federal  Register  of  February  24.  1993 
(58  FR  11229).  Six  comments  were 
received  in  response  to  the  Notice. 

I  appoint  Dr.  Mary  S.  Thrall  and  Dr. 
Charles  C.  Capen  to  serve  as  members  of 
the  FIFRA  Scientific  Advisory  Panel.  Dr. 
Thrall  is  Professor  of  Pathology  at  the 
College  of  Veterinary  at  Medicine  and 
Biomedical  Sciences  at  Colorado  State 
University.  She  will  provide  the 
experience  and  technical  background 
needed  in  the  area  of  clinical  pathology. 
Dr.  Capen  is  Professor  and  Chair. 
Department  of  Veterinary  Pathobiology. 
Ohio  State  University  and  will  provide 
expertise  in  endocrinology.  My  decision 
to  appoint  Drs.  Thrall  and  Capen  is 
based  upon  several  factors,  including 
comments  received,  their  expertise  in 
many  facets  of  laboratory  animal 
bioassays.  particularly  interpretation  of 
clinical  chemistries,  hematology, 
clinical  pathology  and  endocrinology, 
the  consequences  of  such  effects  in 
relation  to  potential  adverse  effects  in 
humans,  the  need  for  a  disciplinary  mix. 
and  the  need  for  broader  scientific 
views. 


Furthermore,  I  reappoint  Dr.  John  T. 
Wilson  to  an  additional  year  on  the 
Panel.  Dr.  Wilson  is  a  pediatrician  and 
pharmacologist  with  an  extensive 
background  in  developmental  and 
clinical  pharmacology,  clinical 
toxicology,  immunology,  and 
endocrinology  as  they  relate  to 
laboratory  animals  and  to  human  infants 
and  young  children.  He  has  provided 
invaluable  scientific  counsel  to  the 
Agency  in  addressing  the  concerns  for 
pesticide  residues  in  food  and  exposure 
to  infants. 

Meetings  of  the  Scientific  Advisory 
Panel  are  always  announced  in  the 
Federal  Register  at  least  15  days  prior 
to  each  meeting,  in  accordance  with  the 
directives  of  the  Federal  Advisory 
Committee  Act. 

List  of  Subjects 

Environmental  protection. 
Dated:  June  29, 1994. 
Rottert  M.  Sussman,  -  - 

Deputy  Administrator. 

(PR  Doc.  94-17562  Filed  7-19-94;  8:45  am) 
BILUNG  CODE  S56fr-60-F 


[OPP-42074A;  FRL-4874-8] 

State  of  Nebraslo  Plan  for  Certification 
of  Pesticide  Apphcators 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  approval,  on  a 
contingent  basis,  a  certification  plan. 


SUMMARY:  In  the  Federal  Register  of 
April  21.  1994,  notice  was  published  of 
the  intent  of  the  Regional  Administrator, 
EPA  Region  VII.  to  approve,  on  a 
contingency  basis,  the  State  of 
Nebraska's  "A  Plan  for  the  Certification 
of  Pesticide  Applicators."  Copies  of  the 
plan  were  made  available  to  the  public.  . 
Comments  were  received  on  the  State  of 
Nebraska  plan  during  the  allowed 
comment  period.  This  notice  announces 
the  contingent  approval  of  the  Plan.  A 
notice  will  be  published  at  a  later  date 
announcing  the  full  approval  of  the 
plan. 

DATES:  Contingent  approval  is  effective 
July  20, 1994,  and  will  expire  on 
January  1. 1995.  if  the  outlined  terms 
and  conditions  are  not  satisfied, 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  O.  Jacobson.  Lincoln  Field 
Office.  Environmental  Protection 
Agency.  100  Centennial  Mall  North.  Rm. 
289.  Lincoln.  NE  65808.  Telephone:    ' 
402-437-5080. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  provisions  of 
section  4(a)(2)  of  the  Federal  Insecticide. 


Fungicide,  and  Rodenticide  Act  a 

(FIFRA),  as  amended,  and  40  X:FR  part  I 

1 71 .  the  Governor  of  the  State  of  I 

Nebraska.  E.  Benjamin  Nelson,  has  c 
submitted  the  State  of  Nebraska's  "A 

Plan  for  Certification  of  Pesticide  t 

Applicators"  to  EPA  for  approval.  t 

In  the  Federal  Register  of  April  21,  s 

1994  (59  FR  19010),  notice  "was  p 

published  of  the  intent  of  the  Regional  a 

Administrator,  EPA  Region  VII.  to  c 

approve,  on  a  contingency  basis,  the  ^ 

State  of  Nebraska's  "A  Plan  for  the    ^  ^ 
Certification  of  Pesticide  Applicators.  " 

.-    Approval  was  requested  by  the  State  t 

of  Nebraska.  Contingent  approval  is   -  r 

being  established  by  EPA  pending  the  t 

promulgation  of  appropriate  regulations,  a 

the  development  of  agreements  by  the  r 

State  Lead  Agency  with  the  Cooperating  -  r 

State  Agencies  which  are  involved  in  t 

the"certification~process,  and  the  c 

developmenfof  certain  specific  a 

standards  of  competency  for  commercial  e 

applicators  required  at  40  CFR  f 

171.4(c)(7).  s 

'    Copies  of  the  State  of  Nebraska  Plan  c 

were  made  available  for  public  a 

inspection  at  the  Nebraska  Department  r 
of  Agriculture  office  in  Lincoln, 

Nebraska,  the  USEPA  Region  VII  tl 

Lincoln,  Nebraska  field  office,  and  the.  tl 

Office  of  Pesticide  Programs,  EPA  C 

Headquarters.  Arlington.  Virginia.  h 

Comments  were  received  from  the  p 

University  of  Nebraska-Lincoln    .  S 

Cooperative  Extension  concerning  the  S 

State  of  Nebraska  Plan  during  the  s 

allowed  comment  period.  The  a 

comnienter  expressed  tliree  concerns.  d 
Each  of  those  has  been  discussed 

between  the  cooperating  parties  arid  the  J; 

responses  indicated  here  are  consistent  c 

with  those  discussed.  Ij 

The  commenter's  first  concern  is  that  E 

the  two  new  categories  (01 A —  R 

Fumigation  of  Soil  and  12— Aerial  Pest  p 
Control)  will  require  the  development  of 

new  training  materials  for  the  Nebraska  A 

certification  and  training  program.  As  5 

part  of  the  contingency  approval,  a  g 

Memorandum  of  Understanding  (MOU)  o 

is  being  established  with  the  Nebraska  tl 

Department  of  Aeronautics  to  train  e 

applicators  in  aerial  pest  control  which  o 

will  alleviate  the  need  for  additional  o 

■resources.  States  have  been  identified  ai 

that  have  developed  trapping  materials.  a| 

for  applicators  who  fumigate  soil.  The  o 

training  materials  developed  by  those  n 

States  will  be  used  with  little  or  no  a; 

modification.  The  resources  required  for  S4 

this  minimal  modification  will  be  c< 
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Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  and  40CFR  part 
171,  the  Governor  of  the  State  of 
Nebraska,  E.  Benjamin  Nelson,  has 
submitted  the  State  of  Nebraska's  "A 
Plan  for  Certification  of  Pesticide 
Applicators"  to  EPA  for  approval. 

In  the  Federal  Register  of  April  21. 
1994  (59  FR  19010),  notice  was 
published  of  the  intent  of  the  Regional 
Administrator,  EPA  Region  VII.  to 
approve,  on  a  contingency  basis,  the 
State  of  Nebraska's  "A  Plan  Sot  the 
Certification  of  Pesticide  Applicators.  " 

Approval  was  requested  by  the  State 
of  Nebraska.  Contingent  approval  is   - 
being  established  by  EPA  pending  the 
promulgation  of  appropriate  regulations, 
the  development  of  agreements  by  the 
State  Lead  Agency  with  the  Cooperating 
State  Agencies  which  are  involved  in 
the"certif1cation~process,  and  the 
developrnent  of  certain  specific 
standards  of  competency  for  commercial 
applicators  required  at  40  CFR 
171.4(c)(7). 

"    Copies  of  the  State  of  Nebraska  Plan 
were  made  available  for  public 
inspection  at  the  Nebraska  Department 
of  Agricuhure  office  in  Lincoln. 
Nebraska,  the  USEPA  Region  VII 
Lincoln,  Nebraska  field  office,  and  the. 
Office  of  Pesticide  Programs,  EPA 
Headquarters,  Arlington,  Virginia. 

Comments  were  received  from  the 
University  of  Nebraska-Lincoln    . 
Cooperative  Extension  concerning  the 
State  of  Nebraska  Plan  during  the 
allowed  conunent  period.  The 
commenter  expressed  three  concerns. 
Each  of  those  has  been  discussed 
between  the  cooperating  parties  and  the 
responses  indicated  here  are  consistent 
with  those  discussed. 

The  commenter's  first  concern  is  that 
the  two  new  categories  (01 A — 
Fumigation  of  Soil  and  12— Aerial  Pest 
Control)  will  require  the  development  of 
new  training  materials  for  the  Nebraska 
certification  and  training  program.  As 
part  of  the  contingency  approval,  a 
Memorandum  of  Understanding  (MOU) 
is  being  established  with  the  Nebraska 
Department  of  Aeronautics  to  train 
applicators  in  aerial  pest  control  which 
will  alleviate  the  need  for  additional 
Tresources.  States  have  been  identified 
that  have  developed  trajfiing  materials 
for  applicators  who  fumigate  soil.  The 
training  materials  developed  by  those 
States  will  be  used  with  little  or  no 
modification.  The  resources  required  for 
this  minimal  modification  will  be 


addressed  in  the  MOU  between  the 
University  of  Nebraska  Cooperative 
Extension  and  the  Nebraska  Department 
of  Agriculture. 

The  commenter  also  was  concerned 
that  reconstructed  categories  will 
require  resources  to  accomplish 
substantial  revisions  to  the  training 
program.  This  concern  will  be 
addressed  in  the  MOU  that  is  being 
developed  between  the  University  of 
Nebraska  Cooperative  Extension  and  the 
Nebraska  Department  of  Agriculture. 

Lastly,  the  commenter  was  concerned 
that  the  restriction  allowing  a 
noncertified  applicator  to  work  under 
the  direct  supervision  of  a  certified 
applicator  for  only  60  days  before 
needing  to  become  certified  would 
require  additional  resources  for  training 
to  be  provided  on  an  ongoing  basis.  The 
commenter  suggested  that  self-study  be 
available  prior  to  the  certifiiation 
examination  during  periods  when 
formal  training  is  not  accessible.  This 
suggestion  is  a  present  option  that  will 
continue  to  be  available  to  applicators 
and_will  not  require  additional 
resources. 

Therefore,  it  has  been  determined  that 
the  State  of  Nebraska  Plan  will  satisfy 
the  requirements  of  FIFRA  and  of  40 
CFR  part  171,  if  the  proposed  State  of 
Nebraska  pesticide  regulations  are 
promulgated,  and  agreements  by  the 
State  Lead  Agency  with  the  Cooperating 
State  Agencies,  and  certain  Specific 
-Standards  of  competency  for  commercial 
applicators  required  at  40  CFR  171.4  are 
developed. 

This  contingent  approval  shall  expire 
January  1,  1995,  if  these  terms  and 
conditions  are  not  satisfied  by  that  time. 
If  the  terms  and  conditions  are  satisfied, 
EPA  will  publish  a  notice  in  the  Federal 
Register  announcing  full  approval  of  the 
plan. 

Pursuant  to  section  4(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d),  the  Agency  finds  that  there  is 
good  cause  for  providing  that  the 
contingent  approval  granted  herein  to 
the  State  of  Nebraska  Plan  shall  be 
effective  immediately.  Neither  the  State 
of  Nebraska  Plan  nor  this  Agency's 
contingent  approval  of  the  Plan  create 
any  new  obligations  on  pesticide 
applicators  or  other  persons  in  the  State 
of  Nebraska.  Delays  in  starting  the  work 
necessary  to  implement  the  Plan,  such' 
as  may  be  occasioned  by  providing 
some  later  effective  date  for  this 
contingent  approval,  are  inconsistent 


with  the  public  interest.  Accordingly, 
this  contingent  approval  is  effective  Julv 
20,  1994. 

Dated:  July  7, 1994. 
Dennis  Grams, 

Regional  Administrator,  Region  Vll 
IFR  Doc.  94-17563  Filed  7-1&-94:  8;45  ami 
BILLING  CODE  6S60-60-P 


(OPP-66195;  FRL  4897-4] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn  by 
October  18,  1994,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency.  401 
M  Street  SW,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number  Room 
216.  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202. 
(703) 305-5761. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may.  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

II.  Intent  to  Cancel 

This  Notii.e  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  41 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following'Table  1. 


37040 


Registratkxi  No. 


Q00100NJ-8»-0X)1 
000150-00)35 


000475-00 
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Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation 


Product  Name 


Triumph  4E  Insecticide 
Anderson's  Flyga  Kvist 


Chemical  Name 


0-(1  -isopropyl-5-chloro-1 .2,4-triazol-3^ 


91 


000239-021129    Ortho  Roach  Kilter  Powder 

000475-00  42    Sani-Flush  Form  F.  New  Blue  ButJblJng  Action 

000475-00^77    Sani  Flush  Blue  Bubbling  Action  for  Toilet 
Bowls 

Sani-Flush  Blue  Bubbling  Action  Cleans,  Dis- 
infects, Deo 

Sani-Flush  Blue  Bubbling  Action  for  Toilet 
Bowl's 

Sani-Flush  Blue  Bubbling  Action  -  Formula  'C 

Nuodex  Copper  8 

Nuodex  Copper  6% 

Olin  HTH  Brand  Plus  Sc 

ZEP  Checkmate  Detergent  Sanitizer 

Soilax  Liquid  Pool  Sanitizer 

3M  Vistar  2-S  Postemergence  Soybean  Her- 
t>icide 

Destun  3M  50  WP  Tobacco  Herticide 

Guthion  2p%  Wettable  Powder  Crop  Insecti- 
cide 

Guthion  Fruit  Tree  and  Garden  Spray 

Guthion  25%  Wettable  Powder  Repackaging 


000475-00  95 

000475-00^96 
001100-00<j07 

ooiioo-oodso 

001258-00S90 
001270-00181 
001677-00C76 
00221 7-007 51 

002217-007  52 
003125-000  >5 

003125-001  » 
003125-001  )3 

003125-00213 
003125-002;  '5 

004581-00310 

004581-003!  3 

005185-003<9 

005185-003^4 

006185-003(5 

005185-004;  1 

005383-000(3 

007350-000(1 

007350-0002  0 

010598-00013 

021139-200C2 

02113»-200C4 

021139-20007 

028293-001 1 1 


O.ODimethyl 
yl)phosphorothioate 

AK)ctyl  bicyck>heptene  dicartwximide  '       . 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 
20% 

Pyrethrins 

2,2-Dichlorovinyl  dimethyl  phosphate 

Boric  acid 

Sodium  bisulfate 

Sodium  bisulfate 

Sodium  bisulfate 

Sodium  bisulfate 

Sodium  bisulfate  -. 

Copper  naphthenate 

Copper  naphthenate  .  _ 

Trichloro-s-triazinetrione 

Sodium  dichloroisocyanurate  dihydrate 

Sodium  hypochlorite 

/V-(2,4-Dimethyl-5-(((trifluoromethyl)sulfonyl)amino)phenyl)acetamide 
diethanolamine 

1,1',1-Trifluoro-A/-{2-methyl-4- 
(phenylsulfonyl)phenyl)methanesuHonamide 


Guthion  22  Concentrate 

Guthton  Garden   Spray   Insecticide  for  Re- 
packaging 

Knox  Out  Yellowjacket  Control 

Knox-Out  Formula  One 

Bio-Guard  Lithium  Hypochkjrite  II 

Bio-Guard  Lithium  Hypochkjrite  Shock 

Bio-Guard  Lithium  Hypochlorite  Concentrate 

Guardex  Super  Chlonnafor  35 

Troysan  Copper  8 

Chk)r-12 

Chlor-12 

Pool  Doctor  Liquid  Chtor 

Sodium  Hypochlorite  10% 

Sodium  HypoChtorite  5.25% 

Sodium  Hypochlorite  12.5% 

Unicorn  Now  Flea  &  Tk;k  Spray 

.- 


O.O-Dimethyl 

phosphorodithioate 
O.O-Dimethyl 

phosphorodithioate 


S-((4-oxo-1.2.3-t>enzotriazin-3(4W)-yl)methyl) 
S-((4-oxo- 1 .2,3-t)enzotriazin-3(4H)-yl)methyl) 


O.O-Dimethyl  S-((4-oxo-1 .2.3-benzotriazin-3(4H)-yl)methyl) 
phosphorodithioate 

O.O-Dimethyl  S-((4-oxo-1 .2.3-ben20triazin-3(4H)-yl)methyl) 

phosphorodithioate  / '        /  / 


S-((4-oxo-1^.3-benzotriazin-3(4W)-yl)methyl) 


O.O-Dimethyl 
phosphorodithioate 

O.aDiethyl  0-(2-isopropyl-6-methyl-4-pyrimidinyl)phosphorothioate 

O.O-Diethyl  0-(2-isopropyl-6-methyU-pyrimidinyl)phosphorothioate 

Lithium  hypochlorite 

Lithium  hypochlorite 

Lithium  hypochlorite 

Lithium  hypochlorite  - 

Copper  naphthenate 

Sodium  hypochlorite  .• 

Sodium  hypochlorite 

Sodium  hypochlorite 

Sodium  hypochlorite 

Sodium  hypochlorite 

Sodium  hypochkjrite 

Butoxypolypropytene  glycol 

(Butytearbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 
20% 
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Table  1.  —  REGiSTRATiot 


Registration  No. 

Product 

042177-00024 

Olympic  Chlor-O-Rings 

042177-00036 

Olympic  Clorinator  Strct 

042177-00057 

York's  Roman  Springs 

046506-00001 

Bk)nox 

051796-20004 

Cto  White  Bleach 

051793-20203 

Elite  Roach  and  Ant  Po 

062499-00039 

Valent  time  Sulfur  Solu 

Unless  a  request  is  withdrawn  by  the 
cancelling  all  of  these  registrations.  User; 
should  contact  the  applicable  registrant  dire 

The  following  Table  2  includes  the  i 
1,  in  sequence  by  EPA  Company  TMumber. 

Table  2.  —  Re< 


EPA 
Com- 
pany No. 


000100 
000150 
000239 
000475 
001100 
001258 
001270 
001677 
002217 
003125 
004581 
005185 
005383 
007350 
010598 
021139 
028293 
042177 
046506 
051790 
051793 
062499 


Ciba-Geigy  Corp.,  Box  18300,  Greensb< 
Anderson  Chemical  Co.,  Box  1041,  Litcl 
Solaris  Group,  The,  A  Div  of  The  Agricu 
Reckitt  &  Coleman  Household  Products, 
HULS  America,  Inc.,  Box  365,  Piscataw; 
Olin  Corp.,  Box  586,  Cheshire,  CT  0641 
ZEP  Mfg.  Co.,  Box  2015,  Atlanta,  GA  3( 
Ecolab  Inc..  370  Wabasha  St.,  Ecolab  C 
PBI/C3ordon  Corp.,  c/o  James  Armbruste 
Mites  Inc.,  Agriculture  Division,  8400  Ha 
Elf  Atochem  North  America  Inc.,  AgrictK 
Bio-Lat)S  Inc.,  Box  1489,  Decatur,  GA  3< 
Troy  Chemrcal  Corp.,  Inc.,  c/o  Pazianos 
Chaska  Chemical  Co.,  12502  Xenwood 
Worid  Industries  International,  Inc.,  179£ 
LCP  Chemicals.  Hanlin  Group,  Inc.,  Box 
Unicorn  Labs  &  Phaeton  Corp.,  10(X)  11 
York  Chemical  Corp.,  3309 -E.  John  W.  i 
Bionox  Co.,  Inc.,  10270  S.  Progress  Wa 
The  Clowhite  Co.,  Box  456,  Hampton,  G 
RSR  Laboratories,  Inc.,  501  Fifth  St,  Bri; 
Chevron  Chemrcal  Co,  c/o  Thonas  H.  P 


III.  Procedures  for  Withdrawal  of  • 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  October  18, 1994. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 


su 
ac 
ar 
ca 
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CO 
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Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 


042177-00024 
042177-00036 
042177-00057 
046506-00001 
051796-20004 
051793-20203 
062499-00039 


Product  Name 


Olympic  Chlor-O-Rings  100 

Olympic  Clorinator  Sticks 

York's  Roman  Spnngs 

Bionox 

Cto  White  Bleach 

Elite  Roach  and  Ant  Powder 

Valent  Lime  Sulfur  Solution 


Chemical  Name 


Pyrettvins 

Trichloro-s-tnazinetrione 
Trichloro-s-triazinetrione 
Sodium  dichloro-s-tnazinetrione 
Sodium  hypochlorite 
Sodium  hypochlorite 
Boric  acid 
Cak;ium  polysulfide 


Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period. 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  Company 'Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


000100 
000150 
000239 
000475 
001100 
001258 
001270 
001677 
002217 
003125 
004581 
005185 
005383 
007350 
010598 
021139 
028293 
042177 
046506 
051790 
051793 
062499 


Company  Name  and  Address 


Ciba-Geigy  Corp.,  Box  18300,  Greensboro.  NC  27419. 

Anderson  Chemical  Co.  Box  1041,  Litchfield,  MN  55355. 

Solaris  Group,  The,  A  Div  of  The  Agricultural  Group  of  Monsa,  Box  5006,  San  Ramon,  CA  94583. 

Reckitt  &  Coleman  Household  Products.  1655  Valley  Rd,  Wayne,  NJ  07474. 

HULS  America.  Inc.,  Box  365,  Piscataway,  NJ  08855. 

Olin  Corp.,  Box  586,  Cheshire,  CT  06410. 

ZEP  Mfg.  Co.,  Box  2015,  Atlanta,  GA  30301. 

Ecolab  Inc..  370  Wabasha  St..  Ecolab  Center,  St  Paul,  MN  55102. 

PBI/Gordon  Corp.,  c/o  James  Armbruster,  Reg.  Svcs.,  PBI/Gordon.  Box  014090,  Kansas  City,  MO  64101. 

Miles  Inc..  Agriculture  Division,  8400  Hawthorn  Rd..  Box  4913,  Kansas  City,  MO  64120. 

Elf  Atoctiem  North  America  Inc.,  Agrichemicals  Div,  2000  Market  St..  2lst  Floor,  Philadelphia.  PA  19103. 

Bio-Labs  Inc.,  Box  1489,  Decatur,  GA  30031. 

Troy  Chemk:al  Corp..  Inc.,  c/o  Pazianos  Assoc.,  1338  G  St.,  SE.  Washington.  DC  20003. 

Chaska  Chemical  Co.,  12502  Xenwood  Ave.  South.  Savage,  MN  55378. 

World  Industries  International,  Inc.,  17955  Arenth  Ave.,  City  Of  Industry.  CA  91748. 

LCP  Chemicals.  Hanlin  Group,  Inc..  Box  484.  Linden,  NJ  07036: 

Unicorn  Labs  &  Phaeton  Corp..  1000  118th  Ave  N,  St.  Petersburg.  FL  33716. 

York  Chemical  Corp.,  3309€.  John  W.  Carpenter  Freeway,  Irving.  TX  75062. 

Bionox  Co..  Inc.,  10270  S.  Progress  Way,  Part<er,  CO  80134. 

The  Clowhite  Co..  Box  456,  Hampton,  GA  30228. 

RSR  Laboratories,  Inc.,  501  Fifth  Sf,  Bristol.  TN  37620. 

Chevron  Chemical  Co.  c/o  Thomas  H.  Pickens,  Box  5047.  San  Ranwn,  CA  94583. 


III.  Procedures  for  Withdrawal  of  • 
Request 

Regi.strants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  October  18, 1994. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 


subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 


IV.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
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iregistration 

iject  to  a  data  call- 

;t-specific 

be  given  in  the 


prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  2S,  1991.  Exceptions 
to  this  general  rule  wjll  be  made  if  a 
product  poses  a  risk  qoncem.  or  is  in 
noncompliance  with 
requirements,  or  is  s 
in.  In  all  cases,  prod 
disposition  dates  wil 
cancellation  orders. 

E-xisting  stocks  are  jhose  stocks  of 
registered  pesticide  pjx>ducts  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  ciincellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  us  Brs  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  piovided  that  such 
further  sale  £md  use  c<imply  with  the 
EPA-approved  label  aid  labeling  of  the 
affected  product(s).  E^  ceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  cr  use  of  the 
products  or  their  ingrtdients  have 
already  been  imposed  as  in  Special 
Review  actions,  or  wh  are  the  Agency 
has  identified  signifiamt  potential  risk 
concerns  associated  w  th  a  particular 
chemical. 


List  of  Subjects 

Environmental , 
and  pests.  Product  reg 

Dated:  July  1. 1994. 

Daniel  M.  Barolo, 

Director.  Office  ofPestici 

IFR  Doc.  94-17294  Filed 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGEN  CY 

Public  Information  Collection 
Requirements  Submitte<l  to  0MB  for 
Review 

ACnOM:  Notice. 


protection.  Pesticides 
strations. 


( 'e  Programs 
'-20-94;  8:45  am] 


SUMMARY:  The  Federal 
Management  Agency 
submitted  to  the 
and  Budget  the  foil 
information  collection 
review  and  clearance  i 
with  the  Paperwork 
1980.  44  U.S.C  chaptei 
DATE&  Comments  on  U 
collection  must  be 
before  September  19, 
ADDRESSES:  Direct 
the  burden  estimate  or 
information  collection, 
suggestions  for  reduci 


iimergency 
(tEMA)  has 
Office  of  Management 
"owi  ig  public 

requirements  for 
accordance 
Reiiuction  Act  of 
35. 

is  information 
subihitted  on  or 

1)94. 
compjents  regarding 
my  aspect  of  this 
including 
this  burden,  to: 


nj 


the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Donald  Arbuckle,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503.  (202)  395-7340.  within  60 
days  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentatioQ  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson, 
FEMA  Information  Collections 
Clearance  Officer.  Federal  Emergency 
Management  Agency.  500  C  Street,  SW., 
Washington.  DC  20472.  (202)  646-2624. 
Type:  Extension  of  3067-0194. 
Title:  National  Fire  Academy 
Executive  Fire  Officer  Program 
Application  for  Admission 

Abstract:  FEMA  Form  95-22,  National 
Fire  Academy  Executive  Fire  Officer 
Program  Application  for  Admission,  is 
used  by  senior  level  executive  fire 
officers  to  apply  to  the  Executive  Fire 
Officer  Program.  FEMA  uses  the 
application  form  to  select  the  best 
qualified  applicants  for  admission  to  the 
program. 

The  program  is  offered  by  FEMA's 
United  States  Fire  Administration. 
National  Fire  Academy.  Applicants 
selected  to  the  program  will  complete 
four  senior  level  courses  over  a  four- 
year  period. 

Type  of  Respondents:  Individuals  or 
households.  State  and  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  300  hours. 

Number  of  Respondents:  300. 

Estimated  Average  Burden  Time  per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Dated:  July  12, 1994. 
Linda  S.  Borror. 

Acting  Division  Dinxtor,  Administrathv 
Service  Division,  Operations  Support 
Directorate. 

(PR  Doc.  94-17629  Filed  7-19-94;  8:45  am) 
BiLUNQ  cooE  n^»~o^-^» 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  chapter  35. 


DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  September  19. 1994. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Donald  Arbuckle,  Office  of 
Management  and  Budget.  3235  New 
Executive  Office  Building.  Washington. 
DC  20503,  (202)  395-7340.  within  60 
daysof  this  notice. 

FOR  FURTHER  BIFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson. 
FEMA  Information  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW.. 
Washington.  DC  20472,  (202)  646-2624. 
Type:  New  collection. 

Title:  Report  to  Submit  Technical  Data 
to  Correct  Mapping  Deficiencies 
Unrelated  to  Community-wide  Elevation 
Determinations  for  a  Single  Residential 
Lot  or  Structure  (Amendnients  and 
Revisions  to  National  Flood  Lasurance 
Program  Maps). 

Abstract:  The  Application  Form  for 
Single  Residential  Lot  or  Structure  will 
be  used  by  individual  property  owners 
to  request  amendments  and  revisions  to 
National  Flood  Insurance  Program 
Maps.  Approved  requests  will  be  used 
by  FEMA  to  remove  a  single  residential 
structure  or  a  legally  recorded  parcel  of 
land  or  portions  thereof  from  a 
designated  Special  Flood  Hazard  Area, 
an  area  that  would  be  inundated  by  the 
100-year  flood.  FEMA  will  issue  a  Letter 
of  Map  Amendment  (LOMA)  or  a  Letter 
of  Map  Revision  Based  on  Fill  (LCHvlR- 
F)  to  effect  approved  changes. 

Type  of  Respondents:  Individuals  or 
households. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  7,025 
hours. 

Number  of  Respondents:  2,927. 

Estimated  Average  Burden  Time  per 
Response:  2.4  hours. 

Frequency  of  Response:  On  occasion. 

Dated:  July  12. 1994 
Linda  S.  Borror, 

Acting  Division  Director.  Administrative 
Sen-ices  Division,  Operations  Support 
Directomta. 

(FR  Doc.  94-17630  Filed  7-19-94;  8:45  am) 

BIUWG  COOC  CTIS-Ot-M  j 


[FEMA-1034-OR]  | 

I 

Alabama;  Amendment  to  Notice  of  a  | 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency  ' 

Management  Agency  (FEMA).  I 

ACTION:  Notice.  i 

SUMMARY:  This  notice  amends  the  notice  ". 
of  a  major  disaster  for  the  State  of 
Alabama,  (FEMA-1034-DR),  dated  July      I 
8. 1994,  and  related  determinations. 
EFFECTIVE  DATE:  July  14,  1994.  * 

FOR  FURTHER  INFORMATION  CONTACT:  ' 

Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal  , 

Emergency  Management  Agency,  . 

Washington,  DC  20472.  (202)  646-3606.  ^ 
SUPPLEMENTARY  INFORMATION:  The  notice  j 
of  a  major  disaster  for  the  State  of  ; 

Alabama  dated  July  8,  1994,  is  hereby  ' 

amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July        , 
8, 1994:  ■         I 

Conecuh  and  Russell  Counties  for  , 

Individual  Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 
IFR  Doc.  94-17627  Filed  7-19-94;  8:45  am]         ^ 

BILLING  COOE  671B-02-M 

[FEMA-1035-DR]  i 


Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


^  ' 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FEMA-1035-DR).  dated  July 
10, 1994,  and  related  determinations. 
EFFECTIVE  DATE:  July  13, 1994.  j 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice     | 
of  a  major  disaster  for  the  State  of 
FJorida  dated  July  10, 1994,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
10.  1994:  I 

Bay,  Franklin,  Gadsden.  Liberty,  Okaloosa 
and  Santa  Rosa  Counties  for  Individual  I 

Assistance  and  Public  Assistance.  e 
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[FEMA-1034-OR] 

Alabama;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alal)ama.  (FEMA-1034-DR).  dated  July 
8. 1994,  and  related  determinations. 
EFFECTIVE  DATE:  July  14,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Alabama  dated  July  8,  1994,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
8, 1994: 

Conecuh  and  Russell  Counties  for 
Individual  Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 
IFR  Doc.  94-17627  Filed  7-19-94;  8:45  am] 

BtLUNG  CODE  671B-02-M 


[FEMA-1035-DR] 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FEMA-1035-DR),  dated  July 
10, 1994,  and  related  determinations. 
EFFECTIVE  DATE:  July  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 

of  a  major  disaster  for  the  State  of 
Fjorida  dated  July  10, 1994,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  July 
10, 1994: 

Bay,  Franklin,  Gadsden,  Liberty,  Oi^aioosa 
and  Santa  Rosa  Counties  for  Individual 
Assistance  and  Public  Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Frank  Thomas, 

Deputy  Associate  Director.  Policy  and 
Planning. 

(FR  Doc.  94-17628  Filed  7-19-94;  845  am) 

BtLUNG  CODE  6718-02-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

Eritrean  Air  &  Sea  Services,  Inc.,  7524 
OJd  Coaling  Road,  Harmans,  MD 
21077,  Officers:  Tekie  G.  Meskel, 
President,  Bihon  F.  Debessai, 
Secretary,  Ajay  Gandhi,  Treasurer, 
Andebrhan  Biede,  Vice  President 

Excel  Forwarders,  Inc.,  2915  Stockholm 
Avenue,  Cooper  City,  FL  33026, 
Officer:  Loretta  Malins-Smith. 
President 

Elteha  International  U.S.A.,  Ltd.  dba, 
LTH  International  (USA)  Ltd.,  316 
West  Florence  Avenue,  Inglewood, 
CA  90302,  Officer:  Philippus  Herkata, 
President 

Anthem  Express  World  Transport  Inc., 
St.  1  No.  2,  Suite  304.  Metro  Office 
Park,  Guaynabo,  Puerto  Rico  00968- 
1705,  Officers:  Anthony  D. 
Emposimato,  President,  Leopoldo 
Melendez,  Vice  President,  Tracey 
Emposimato,  Secretary 

Express  Ocean  Freight  Unlimited,  Inc., 
182-17  150th  Street,  Jamaica,  NY 
11413-4010,  Officers:  David  Marx, 
President,  Ronald  Marx,  Vice 
President,  Mara  Robinson.  Vice 
President 

Premier  Freight  Forwarders.  Inc.,  9600 
N.W.  25th  Street,  Suite  4E,  Miami,  FL 
33172,  Officers:  David  G.  Smith, 
President,  Maria  Gavito-Hemandez, 
Vice  President 

Dated:  July  15,  1994. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking, 
Secretary. 

[PR  Doc.  94-17684  Filed  7-19-94;  8:45  am) 
BILUNG  CODE  6730-01-M 


Performance  Review  Board 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the  • 
names  of  the  members  of  the 
Performance  Review  Board.         • 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Herron,  Jr.,  Director  of 
Personnel,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
Washington,  DC  20573. 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  title  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 
.  William  D.  Hathaway, 
Chairman. 

The  Members  of  the  Performance 
Review  Board  Are: 

1.  Ming  Chen  Hsu,  Commissioner 

2.  Francis  J.  Ivancie,  Commissioner 

3.  Joe  Scroggins,  Jr.,  Commissioner 

4.  Norman  D.  Kline,  Chief 

Administrative  Law  Judge 

5.  Frederick  M.  Dolan,  Jr., 

Administrative  Law  Judge 

6.  Charles  E.  Morgan,  Administrative 

Law  Judge 

7.  Robert  D.  Bourgoin,  General  Counsel 

8.  Joseph  C.  Polking,  Secretary 

9.  Edward  P.  Walsh,  Managing  Director 

10.  Bruce  A.  Dombrowski,  Deputy 

Managing  Director 

11.  Wm.  Jarrel  Smith,  Jr.,  Director, 

Bureau  of  Hearing  Counsel 

12.  Sandra  L.  Kusumoto,  Director, 

Bureau  of  Administration 

13.  Austin  L.  Schmitt,  Director.  Bureau 

of  Trade  Monitoring  and  Analysis 

14.  Norman  W.  Littlejohn.  Director, 

Bureau  of  Investigations 

15.  Bryant  L.  VanBrakle,  Director, 

Bureau  of  Tariffs.  Certification  and 
Licensing 

IFR  Doc.  94-17685  Filed  7-19-94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Geoffrey  J.  Gempeler;  Change  in  Bank 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (11 
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CFR  225.41)  to  acqiire  a  bank  or  bank 
holding  company.  Tpe  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7jof  the  Ac1  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Fe^leral  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  procesang,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  expres$  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  tie  offices  of  the 
Board  of  Governors.  Comments  must  be 
ret:eived  not  later  than  August  9.  1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  ^.  Lyon.  Vice 
President)  250  Marqiielte  Avenue, 
Minneapolis.  Minnesota  55480: 

1  Geoffrey  J.  Gem  jeler,  St.  Cloud. 
Minnesota;  to  acquire  an  additional  7.28 
percent  for  a  total  of  30.53  percent,  of 
the  voting  shares  of  (Ihisago 
Bancorporation.  Inc.  Chisago  City. 
Minnesota,  and  therthy  indirectly 
acquire  Chisago  Stati  (  Bank.  Chisago 
City.  Minnesota. 

Board  of  Governors  o "  the  Federal  Reserve 
.System,  fuiv  14,  1994. 
lennifer  J.  Johnson. 
Associate  Secretary  oft  w  Board 
IFK  Doc.  94-17624  File<    7-19-94;  8:45  am] 
BILLING  CODE  tMO-OI-F 


SOLO;  Foimation  of;  Acquisition  by;  or 
Merger  of  Bank  Holding  Companies 

The  company  Hste  1  in  this  notice  has 
applied  for  the  Boarc  's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  md  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bar  k  holding 
company.  The  factor;  that  are 
considered  in  acting  i  m  the  applications 
are  set  forth  in  sectio;  i  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is .  ivailable  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  jccepted  for 
processing,  it  will  als  3  be  available  for 
inspection  at  the  ofFu  es  of  the  Board  of 
Governors.  Interested  persons  may 
e.xpress  their  views  ir  writing  to  the 
Reserve  Bank  indicati  d  for  that 
application  or  to  the  ( ffices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requ«  sts  a  hearing  must 
include  a  statement  o  why  a  written 
presentation  would  n  )t  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fac;t  that  i  ire  in  dispute  and 
^iummarizing  the  evid  jnce  that  would 
be  presented  at  a  hear  ng. 


Comments  regarding  this  application 
must  be  received  not  later  than  August 
12,  1994. 

A.  Federal  Reserve  Bank  of  Kansas. 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

2.  SOLO,  Colorado  Springs,  Colorado: 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Cheyenne  Mountain  Bank, 
Colorado  Springs,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  14.  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-17623  Filed  7-19-94:  8:45  am] 
BIUJNG  COM  6210«1-F 
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FEDERAL  TRADE  COMMISSJON 
[DiaC-3498] 

Community  Associations  Institute; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  comjjetition,  this  consent 
order  prohibits,  among  other  things,  a 
Virginia-based  association,  whose 
members  are  managers  of  residential 
community  associations,  from 
interfering  in  any  way  with  the  truthful 
advertising  and  solicitation  efforts  of  its 
members,  and  requires  the  respondent 
to  remove  from  its  codes  of  ethics  any 
provisions  inconsistent  with  the  order "s 
prohibition,  and  to  make  the  changes 
known  by  publishing  the  revised  code 
and  the  Commission's  order  in  two  of 
the  respondent's  publications. 
DATES:  Complaint  and  Order  issued  June 
6,  1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McNeely.  FTC/S-3308, 
Washington,  DC  20580,  (202)  326-2904. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  March  21. 1994.  there  was 
published  in  the  Federal  Register,  59  FR 
13327,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Community  Associations  Institute,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  &  Pennsylvania 
Avenue.  NW  .  Washington.  DC  20580. 


No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C  46.  Interprets 
or  applies  sec.  5.  38  Stat  719,  as  amended; 
15  U.S.C.  45.) 

Donald  S.  dark. 

Secretary. 

[FR  Doc.  94-17619  Filed  7-19-94:  8:45  am) 

BILLING  COOe  6790-»1-M 


(Dkt  C-3499] 

El  Portal  Luggage,  Inc.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 


SUMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Nevada-based  retailer  of  luggage  and 
other  leather  goods  from 
misrepresenting  the  identity  of  the 
country  of  origin  of  any  product  it  sells, 
and  from  removing,  altering, 
obliterating,  or  concealing  any  country 
of  origin  designation  attached  to  a 
product  that  it  receives  or  offers  for  sale. 
DATES:  Complaint  and  Order  issued  June 
20, 1994.1 

FOR  FURTHER  fNFORMATlON  CONTACT: 
Sylvia  Kundig,  FTC/San  Francisco 
Regional  Office.  901  Market  St..  Suite 
570,  San  Francisco,  CA.  94103.  (415) 
744-7920. 

SUPPLEMENTARY  INFORMATION:  On 
Monday.  April  4. 1994.  there  was 
published  in  the  Federal  Register,  59  FR 
15733.  a  proposed  consent  agreement 
with  analysis  In  the  Matte  of  El  Portal 
Luggage,  Inc.,  for  the  purpose  of 
soliciting  pubhc  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  CH-dered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130. 6th  Street  &  Pennsylvania 
Avenue.  N.W..  Washington.  DC.  20580. 


(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  «ec.«,  98  Stat.  71^,  as  amended: 
ISU.SjC.  4&). 

OMirid  S-dad. 

Secretary. 

(FR  Doc.  94-17616  Filed  7-19-94;  8:45  am) 

BILUNO  CODE  67SO-01-M 

(DockMWo.C-SSOe) 

Martin  Martatta  Corporation;  Prohibited 
Trade  PraefioeB,  and  Affirmative 
Correottv*  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohihit*.  among  other  things,  the 
respondent's  Expendable  Launch 
Vehicle  (EL V,) -division  from  disclosing 
to  its  satellite  division  any  non-public 
information  that  its  ELV  division 
receives  from  a  satellite  manufacturer, 
and  requires  the  res|»ondent  to  give  a 
copy  of  the  consent  order  to  U.S. 
satellite  owners  or  manufacturers  before 
obtaining  any  non-public  information 
from  them. 

DATES:  Complaint  and  Order  issued  June 
22.  1994.' 

FOR  FURTHEK  INFORMATTON  CONTACT: 
Ann  Malester.  FTC/S-2224, 
Washington.  DC  20580.  (202)  326-2682. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  April  12,  1994,  there  was 
published  in  the  Federal  Register,  59  FR 
17379,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Martin 
Marietta  Corporation,  for  the  piu-pose  of 
soliciting  ptibfic  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objection*  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6. 3«  StHL  721;  15  U.S.C.  4€.  interpret 

or  apply  sec  S,  38  Stat.  719,  as  aroeaded;  sec. 

7.  38  StaL  731,  as  amended:  15  U.S.C.  45, 18) 

DonaM  S.  aark. 

Secretary. 

IFR  Doc.  94-^17617  Filed  7-19-94;  8:45  ami 


'  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Conunasioner  Owen's  statement  are 
available  from  tfae  Commission's  Public  Reference 
Branch.  H-130,  6Ui  Street  A  Pennsylvania  Avenue. 
^fW..  Washington.>DC  20580. 
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(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  S.  98  Stat.  7W,  as  amended; 
ISU.SC.  4y. 

D«nrid  S.^k1c, 

Secretary. 

(FR  Doc.  94-17616  Filed  7-1&-94;  8:45  am) 

BILUNO  CODE  67S0-01-M 

Pock^Wo.C-KOfJ 


Martin  Maritia  Cotporation;  Prohibited 
Trade  Praetioes,  and  Affirmativv 
CorreotfvaAdtons 

AGENCY:  federal  Trade  Commission. 
ACnOH:  Conseoit  Order. 


SUMMARY:  In  serttlemeot  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
respondent's  Expendable  Launch 
Vehicle  (ELVJ  idivision  from  disclosing 
to  its  satellite  division  any  non-public 
information  that  its  ELV  division 
receives  from  a  satellite  manufacturer, 
and  requires  the  respondent  to  give  a 
copy  of  the  consent  order  to  U.S. 
satellite  owners  or  manufacturers  before 
obtaining  any  non-public  information 
from  them. 

DATES:  Complaint  and  Order  issued  June 
22, 1994.' 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Ann  Malester,  FTC/S-2224, 
Washington,  DC  20580.  (202)  326-2682. 
SUPPLEMEHTARY  INF0RMATK3N:  On 
Tuesday.  April  12,  1994,  there  was 
published  in  the  Federal  Register,  59  FR 
17379,  a  proposed  consent  agreement 
with  analysis  hi  the  Matter  of  Martin 
Marietta  Corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6. 38  Stat  721;  15  U.S.C.  46.  interpret 

or  apply  sec  S,  M  Stat  719,  as  amended;  sec. 

7.  38  StaL  731,  as  amended;  15  U.S.C  45, 18) 

DonaM  S.  Qark. 

Secretary. 

(FR  Doc.  94-^17617  Filed  7-19-94;  8:45  am) 

8IUJM6  «00C  «7«».«MN 


Pocket  No.  9071] 

Service  Corporatton  hrtemattonal; 
Prohibited  Trade  Practices  and 
Affirmarttve  Oonective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  ModifjTng  Order. 


'  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  ConmtiBsioner  Owen's  statement  are 
available  from  the  Commission's  Public  Reference 
Branch.  H-130.  SUi  Sttee»  ft  Pennsylvania  Avenue. 
NW..  Washington.  DC  20580. 


SUMMARY:  This  order  reopens  the 
proceeding  and  modifies  the 
Commission's  1976  consent  order  by 
deleting  the  administrative  provisions 
that  required  the  respondent  to . 
distrfbirte  a  copy  of  tfie  1976  order  to  its 
funeral  homes  and  affected  employees; 
provide  prior  notice  to  the  Commisraon 
of  certain  ckaiiges  in  its  corporate 
organization;  and  periodically  notify  the 
Commission  regarding  the  acqiusition  or 
sale  of  any  funeral  homes.  The 
Commission  concluded  that  these 
provisions  were  no  longer  warranted  or 
were  essentially  duplicative  of 
requirements  in  provisions  in  more 
recent  Commission  orders  against  the 
respondent  and  therefore,  warranted 
recpendog  and  modifying  the  order. 
DAIES:  Consent  Order  issued  October 
12,  1976.  Modifying  Order  issued  "May 
12, 1994.1  , 

FOR  FURTHER  INFORMATION  CONTACT: 
Justin  Dingfelder  or  Robert  Frirfjy,  FTC/ 
S-4631.  Washington.  DC  20580.  (202) 
326-3017  or  326-2098. 
SUPPLEME^^■ARY  INFORMATION:  In  the 
Matter  of  Service  Corporation 
International.  The  prohibited  trade 
practices  and/or  corrective  actions  as  set 
forth  at  41  FR  53468,  are  changed,  in 
part,  as  indicated  in  the  summary. 

(Sec.  6.  385tat.  721;  15  U.S.C  46.  Interprets 
or  applies  m»c  5.  38  Stat.  719.  as  amended: 
15  U.S.C.  45) 

Donald  5.  Claris, 

Secretary 

IFR  Doc.  94-17614  Filed  7-19-94;  8:45  am) 

BILLING  CODE  67S»-01-« 


[Okt  92521 

Sonjc  Teohrtology  Products,  Inc.,  et  al.; 
Prohibited  Trade  Pracfices  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California  company  and  its  offix:ers  from 


'  Copies  of  the  Modifying  Order  and 
Commissioner  Azcuenaga  and  Stareks  statements 
are  available  from  tlie  Commission's  Public 
Reference  Branch.  -H-iao,  6th  ft  Pa.  Ave..  ^AV.. 
Washington.  DC  ^fytp 


representing  that  any  ultrasonic  pest 
control  device  can  -eliminate  rodent  or 
flea  infestations,  aad  from 
misrepresentang  the  results  of  any 
scientific  studies  regarding  their 
ultrasonic  pest  control  products. 
DATES;  Con^laint  issued  February  25. 
1992.  Order  issues  June  21,  1994.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Gold  or  David  Newman,  FTC/ 
San  Francisco  Regional  Office,  901 
Market  St.,  Suite  570, San  Francisco. 
CA.  94103.  (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  On  Friday. 
March  4. 1994,  there  was  published  in  ' 
the  Federal  Register.  59  FR  10394,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Sonic 
Technology  Products,  Inc.,  et  al.,  for  the 
purpose  of  soliciting  pubUc  comment 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  made  its  jurisdictional  findings  and 
entered  an  order  to  cease  and  desist,  as 
set  forth  in  the  proposed  consent 
agreement,  in -disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5.  38  Stat.  719,  as  amended; 
15  U.S.C.  45.  52) 

DoMldS.aark. 

Secretary. 

(FRDoc.  94-17615  Filed  7-19-94;  8:45  am] 
BILLING  CODE  STiO-Oy^ 


[Docket  No.  ^258] 

W.D.I.A.  Corporation,  et  al.;  Prohibrted 
Trade  Practices  and  Affirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  allied 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  an 
Ohio-based  information  corporation  and 
two  of  its  officej<s  from  furnishing  any 
consumer  report  for  any  purposes  not 
permitted  under  the  Fair  Credit 
Reporting  Act,  and  requires  the 
respondents  to  take  certain  stepre  to 
ensure  subso-ibers  have  permissible 
purposes  for  accessing  consumer  reports 
in  the  future.  In  addition,  the 
respondents  are  required  to  maintain  a 
toll-free  telephone  number  available  to 


'  Copie.s  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  tiie  Commission's  Public 
Reference  Bntnch.  H-130.  eth  Street  ft  Pennsylvania 
Avenue.  N.W..  Washing«on.  D.C.  20580. 
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consumers  who  have  questions 
regarding  the  purpo  se  for  which  a 
consiuner  report  on  them  was  furnished. 
DATES:  Complaint  issued  May  4, 1993. 
Order  issued  May  2  ^  1994.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Isaac  or  David  Grimes,  Jr.,  FTC/ 
S-4429,  Washington,  DC  20580.  (202) 
326-3231  or  326-3171. 

SUPPLEMENTARY  INF^RMATKJN:  On 
Monday,  March  21,|1994,  there  was 
published  in  the  Federal  Register,  59  PR 
13334,  a  proposed  cjonsent  agreement 
with  analysis  In  the  Matter  of  VV.D.I.A. 
Corporation,  et  al..  for  the  purpose  of 
soliciting  public  coi  iment.  Interested 
parties  were  given  s  xty  (60)  days  in 
which  to  submit  coi  iments,  suggestions 
or  objections  regard  ng  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  ha$  ordered  the 
issuance  of  the  comblaint  in  the  form 
contemplated  by  tha  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  conpent  agreement,  in 
disposition  of  this  pjfoceeding. 


U.S.C  46.  Interpret 
719,  as  amended;  84 
1681(0) 


(Sec.  6.  38  Stat.  721;  II 

or  apply  sec  5,  38  Stat 

Stat.  1128-36;  15  U.S.^.  1681 

Donald  S.  aark, 

Secretary. 

IFR  Ddc  94-17618  Fil^d  7-19-94;  8:45  am] 

BiLUNG  COO€  S750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ohildren  and 
Families 

Reallotment  of  Fun^s  for  FY  1993  Low- 
Income  Home  Energy  Assistance 
Program  (LIHEAP) 

AGENCY:  Office  of  ( 
ACF,  DHHS. 


Cc  mmnnity  Services, 


ACTION:  Notice  of  Delerm 
Concerning  Funds 
Reallotment. 


ination 
Available  for 


SUMMARY:  In  accordance  with  section 
2607(b)(1)  of  the  Om  nibus  Budget 
Reconciliation  Act  o  F 1981  (42  U.S.C. 
8621  et  seq.),  as  amended,  a  notice  was 
published  in  the  Federal  Register  on 
June  6,  1994  announcing  the  Secretary's 
preliminary  determijiation  that  $22,591 
in  FY  1993  LIHEAP  funds  may  be 
reallotted.  After  furtier  evaluation,  the 
Secretary  has  detemjined  that  no  funds 


from  FY  1993  woulc 


'  Copies  of  the  Complaidt 
Order  are  available  from  tHe 
Reference  Branch.  H-130. 
Avenue,  NW.,  Wasfainglor , 


be  reallotted.  This 


and  the  Decision  and 
Commission's  Public 
5th  Street  &  Pennsylvania 
DC  20580. 


determination  was  based  on  the  fact  that 
a  large  number  of  grantees  would 
receive  grant  awards  of  less  than  one 
dollar  ($1.00).  Other  grantees  would 
receive  grant  awards  of  less  than  one 
hundred  dollars  ($100.00).  It  would  not 
be  cost  effective  to  real  lot  these  small 
amounts  of  funds. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Fox,  Director,  Division  of 
Energy  Assistance,  Office  of  Community 
Services,  370  L'Enfant  Promenade,  SW.. 
Washington,  DC  20447;  telephone  (202) 
401-9351. 

Dated:  July  13,  1994. 
Donald  Sykes, 

Director,  Office  of  Community  Senices. 
IFR  Doc.  94-17667  Filed  7-19-94;  8:45  am] 
BILLING  COOE  4184-01-M 


HEALTH  CARE  FINANCING 
ADMINISTRATION 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration. 

The  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services  (HHS),  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (PubUc  Law 
96-511). 

1.  Type  o/i?equesf;  Reinstatement; 
Title  of  Information  Collection: 
Procedures  for  determining  whether 
providers,  practitioners,  or  other 
suppliers  of  services  are  liable  for 
certain  noncovered  services;  Form  No.: 
HCF-A-R-77;  L^se:  The  notification 
provides  providers,  practitioners  or 
suppliers  with  knowledge  that  Medicare 
will  not  pay  for  items  or  services 
mentioned  in  the  notification.  After  this 
notification,  any  future  claim  for  the 
same  or  similar  services  will  not  be 
paid.  Frequency:  Semi-annually; 
Respondents:  Small  business  or 
organizations;  Estimated  Number  of 
Responses:  16,150;  Average  Hours  Per 
Response:  5  minutes;  Total  Estimated 
Burden  Hours:  1,346. 

2.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection:  Medical 
Review  of  Part  B  Intermediary 
Outpatient  Therapy  claims;  Form  No.: 
HCFA-700-701;  L^se.  Medicare 
contractors  require  certain  medical 
information  to  determine  that 
requirements  for  Medicare  coverage  are 
met.  The  information  is  used  to 
determine  if  billed  services  are  payable 


in  accordance  with  Medicare  law, 
regulations,  and  guidelines.  These 
services  may  be  provided  by  hospitals, 
SNFs,  CORFs,  RHC,  Hospices,  ESRD 
facilities  and  Christian  Science 
hospitals;  Frequency:  Annually; 
Respondents:  Businesses  or  other  for- 
profit.  Non-profit  institutions,  and 
Small  businesses  or  organizations; 
Estimated  Number  of  Responses: 
2,190,000;  Average  Hours  Per  Response: 
.25;  Total  Estimated  Burden  Hours: 
547,000. 

3.  Type  of  Request:  New;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  Network  Cost  Report  Forms; 
Form.No.:  HCFA-685;  Use:  Submission 
of  quarterly  cost  reports  will  enable 
HCFA  to  review.,  compare  and  project 
network  costs.  The  reports  will  be  used 
as  an  early  warning  system  to  determine 
if  the  networks  are  in  danger  of 
exceeding  the  total  cost  of  the  contract. 
In  addition.  HCFA  will  be  able  to 
analyze  line  item  costs;  Frequency: 
quarterly;  Respondents:  Nonprofit 
institutions;  Estimated  Number  of 
Responses:  72;  Average  Hours  Per 
Response:  3;  Total  Estimated  Burden 
Hours:  216. 

4.  Type  o/flequest;  Revision;  Title  of 
Information  Collection:  Hospital 
Request  for  Certification  in  the 
Medicare/Medicaid  Program;  Form  No.: 
HCFA-1514;  I7se;  Section  1861  of  the 
Social  Security  Act  requires  hospitals  to 
be  certified  to  participate  in  the 
Medicare  and  Medicaid  programs. 
These  providers  must  complete  this 
form  which  concerns  information 
collection  requirements  and  their  uses; 
Frequency:  Annually;  Respondents: 
State  or  local  governments;  Estimated 
Number  of  Responses:  2.548;  Average 
Hours  Per  Response:  .25;  Total 
Estimated  Burden  Hours:  637. 

5.  Type  of  Request:  New;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  Network  Business  Proposal 
Forms;  Form  Nos.:  HCFA-684,  684  A-J; 
Use:  Submission  of  proposal  ■ 
information  by  current  ESRD  networks 
and  other  bidders  according  to  the 
business  proposal  instructions  will 
satisfy  HCFA's  need  for  meaningful, 
consistent  and  verifiable  data  with 
which  to  evaluate  contract  proposals; 
Frequency:  Once  every  three  years; 
Respondents:  Nonprofit  institutions; 
Estimated  Number  of  Responses:  36; 
Average  Hours  Per  Response:  30;  Total 
Estimated  Burden  Hours:  1,080. 

Additional  Information,  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 


notice  directly  to  the  OMB  Desk  Officer  D 
designated  at  (he  ToUowing  address: 

OMB  Human  Sesouices  and  Housing  g, 

Branch,  Attention:  Allison  Eydt.  New  (j, 

Executive  Office  Building,  Room  3001 .  jj, 

Washington,  D.C  2&S03.  q] 

Date:  July  13, 1994  ir 

KatlileeB  Laraea,  P< 

ActJTtg  Director,  Management  Planning  and 
Analysis  Staff.  Office  ofTirmncial  and  Human     ^ 
Resources,  Heai^Care  Fincmcing 
Administration.  q^ 

IFR  Doc.  94-1757B  Filed  7-19-94;  «;45  am]         St 

BILLINQ  CCDE  Cf3»-03-P  |F 

Bll 

DEPARTMENT  OF  HEALTH  AND  ni 

HUMAN  SERVICES 

Bi 
Public  tIealOi  Service 

n 

National  iRStitutes  of  Heatth;  Stetement    A( 
of  Organization,  Functions,  arul  In 

Delegations  of  Auttvorfty 

Part  H.  Chapter  HN  (National  ^JJ; 

Institutes  of  Health)  of  the  Statement  of      , 
OrganizatitBi,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  F1?  22859,  May  27, 1975,  as 
amended  most  recently  at  58  PR  64406- 
9,  December  7, 1993).  is  amended  to 
implement  section  404A  of  the  Public 
Health  Service  Act,  42  U.S.C.  283c.  es 
amended  by  the  NW  Revitalizaiton  Act 
of  1993  (Pub.  L.  103-43),  pertaining  to 
the  establishment  of  the  Office  of 
Behavioral  and  Social  Sciences 
Research  within  the  Office  of  the 
Director,  National  Institutes  of  Health 
(OD/NIH).  This  Office  will  serve  as  the 
NIH  focal  point  for  coordinating 
activities  tindertaken  within  the 
fiwnework  of  behavioral  and  social 
sciences  jesearch. 

Section  HN-B  Organization  and 
Functions,  is  amended  as  follows:  (1) 
After  the  heading  Office  of  Research  on 
Women's  Heahh  (HNAG),  insert  the 
following: 

Office  of  Behavioral  and  Social 
Sciences  Research  (HNAH).  \l)  Advises 
the  NIH  Director  and  other  key  officials 
on  matters  relating  to  research  on  the 
role  of  human  behavior  in  the 
development  of  health,  prevention  of 
disease,  and  therapeutic  intervention; 
(2)  coordinates  research  projects  in  the 
behavioral  and  social  sciences 
conducted  or  supported  by  the  NIH 
national  institutes  and  centers  (IC);  (3) 
identifies  research  projects  that  deserve 
expanded  effort  and  support  by  the  VOs; 
and  (4)  develops  research  projects  in 
cooperation  with  the  ICs. 
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notice  directly  to  the  OMB  Desk  Officer 
designated  art  the  ToUowing  address: 
OMB  Human  Sesources  and  Housing 
Branch.  Attention:  Allisoo  Eydt.  New 
Executive  Office  Building.  Room  3001, 
Washington,  D.C  2&S03. 

Date:  July  13, 1994. 

Katlileaii  Laraea, 

/Acting  Director.  Management  Planning  and 
Analysis  9tt^,  Office  cfFinancial  and  HumoTi 
Fesources,  Ileai^Care  Financing 
Administration. 

|FR  Doc.  94-17579  Filed  7-1S-94;  «:45  am] 

BILUNQ  CCDE  4130-03-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  HeaWi  Service 

National  institutes  of  Heafttr.  Statement 
of  Organization,  Functions,  and 
De4egatioi»  of  Au««orRy 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization.  FiuKtions.  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  HI 22859.  May  27. 1975.  as 
amended  most  recently  at  58  FR  64406- 
9,  December  7. 1993),  is  amended  to 
implement  section  404A  of  die  Public 
Health  Service  Act.  42  U.S.C.  283c.  as 
amended  by  the  NM  Revitalizaiton  Act 
of  1993  (Pub.  L  103-43),  pertaining  to 
the  establishment  of  the  Office  of 
Behavioral  and  Social  Sciences 
Research  within  the  Office  of  the 
Direcior,  Natior»l  Institutes  of  Health 
(OD/NIH).  This  Office  will  serve  as  the 
NIH  focal  point  for  coordinating 
activities  tmdertaken  within  the 
framework  of  behavioral  and  social 
sciences  jesearch. 

Section  HN-B  Organization  and 
Functions,  is  amended  as  follows:  (1) 
After  the  beading  Office  of  Research  on 
Women's  Heahh  (HNAG),  insert  the 
following: 

Office  of  Behavioral  and  Social 
Sciences  Besearch  (HNAH).  \1)  Advises 
the  NIH  Director  and  other  key  officials 
on  matters  relating  to  research  on  the 
role  of  human  behavior  in  the 
development  of  health,  prevention  of 
disease,  and  therapeutic  intervention; 
(2)  coordinates  research  projects  in  the 
behavioral  and  social  sciences 
conducted  or  supported  by  the  NIH 
national  institutes  and  centers  (IQ;  (3) 
identifies  research  projects  that  deserve 
expanded  effort  and  support  by  the  ICs; 
and  (4)  develops  research  projects  in 
cooperation  with  the  ICs. 


Delegatioos  of  Authority  Statement 

All  delegations  and  redelegations  of 
authority  to  offices  and  employees  of 
the  NIH  which  were  in  effect 
imniediately  prior  to  the  effective  date 
of  this  reorganization  will  be  continued 
in  effect  in  them  or  their  successors, 
pending  further  redelegation,  provided 
they  are  consistent  with  this 
reorganzation. 

Dated:  July  13. 1994. 
Donna  E.  °*-*-*ti 

Secretary. 

|FR  Doc.  94-17642  Filed  7-19-94;  8:45  am] 

BILUNG  CODE  414<M>1-M 


DEPARTMEirr  OF  THE  WTt  RK)R 

Bureau  of  Indian  Affairs 

Reoeipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  hy  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  S4.8(a))  AoUce  is  hereby  given 
that  the  Gabrietino  Tongva  Tribal 
Council,  c/o  Martin  Alcala.  P.O.  Box 
693,  San  Gabriel,  California  91778.  has 
filed  a  petition  for  acknowledgment  by 
the  Sewetary  of  the  tnteri  or  thaft  t  he 
group  exists  as  an  Indian  tribe.  T^e 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  (BlA)on  March  21. 1994. 
and  was  signed  by  members  of  the 
group's  .govooiRg  body. 

This  is  a  notice  of  receipt  of  f)etition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mni  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83^d)  (formerly  54.B(dJ)  of 
the  Federal  regulations,  interested 
parties  may  fiubrait  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BIA's  files.  Sucii  submissions  will  be 
provided  to  the  i>etitioner  upon  receipt 
by  the  BIA.  The  pertitioner  will  be 
provided  «i  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  p>etitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Iiiterior,  Bureau  of  IiKiian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  Room  1362-MIB.  1849  C 
Street.  NW.,  Washington.  DJO.  28240. 
Phone:  1202)  288-3592. 


Dated:  June  27, 1994 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 

[PR  Doc.  94-17688  Piled  7-19-94:  8:45  ami 

BILUNG  CODE  Ot^^B-tt 


Receipt  of  Petition  tor  federal 
Acknowtedgment  ot  Existence  as  an 
Indian  Tril>e 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  te  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  6. 

Pursuant  to  25 CFR  83.8(a)  (formerly 
25  CFR  54.8(af)  irotioe  is  hen?by  given 
that  The  Langley  Band  of  the 
ChickamogeeClieroikee  Indians  of  the 
Southeastern  United  States,  c/o  Marion 
Willis.  Jr.,  2105  Loma  Ridge  Lane. 
Birmingham,  Alabama  35216,  has  filed 
a  petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  The  petition 
was  received  by  the  Bureau  of  Indian 
Affairs  (BIA)  on  April  20, 1994,  and  was 
signed  bymentbers  of  the  group's 
governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petition  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.8(d)  (formerly  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  avaflabie  on  the 
same  basis  as  other  information  in  the 
BIA's  files.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  maybe  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  Room  1362-MIB,  1849  C 
Street.  NW.,  Washington.  DC  20240. 
Phone:  (202)  208-3592. 

Dated:  June  29. 1994. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc  94-17689  Filed  7-19-94;  8:45  am] 

BILLING  CODE  4»t»4S-«l 
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Bureau  of  Land  Management 

[OR-088-04-6332-02;  iGP-4-21 1] 

Boundary  Establishment.  Descriptionst, 
etc.:  Sandy  and  Salmon  Rivers,  OR 

ACnON:  Notice  of  Coi  rider  Boundaries 
for  Sandy  and  Salmc  n  Rivers, 
Components  of  the  ^  ationai  Wild  and 
Scenic  Rivers  System. 


SUMMARY:  In  complijnce  with  the  Wild 
and  Scenic  Rivers  Ad,  this  notice 
announces  the  avails  bility  of  Final 
Management  Plans  a  id  Corridor 
boundaries  for  designated  segments  of 
the  Sandy  and  Salmdn  Rivers, 
components  of  the  I^tional  Wild  and 
Scenic  Rivers  Systen  .  The  final  corridor 


boundary  for  the  des 
the  Sandy  River  Ues 
general  legal  descrip  ion  below: 

Willamette  Meridian 

T.  1  S.,  R.  4  E., 

Portions  of  Sections: 
14.15.22.23.24. 
T.  1  S..  R.  5  E., 

Portions  of  Sections 

The  final  corridor  boi  ndary  for  the 
designated  segment  of  t  le  Salmon  River  lies 
entirely  within  the  gen(  ral  legal  description 
below 


gnated  segment  of 
jntirely  within  the 


J.  4,5.  6.  8,  9,  10.  11, 
2  5,  26,  and  36. 

lOand  31. 


Willamette  Meridian 

T.  2S.,  R.6E.. 

Portions  of  Sections; 
T.  2  S.,  R.  7  E., 

Portions  of  Sections: 
T.  2V,,  S.,  R.  6  E., 

Portions  of  Sections: 
T.  3S.,R.7E., 

Portions  of  Sections: 

More  detailed  lega 
available  upon  request 
EFFECTTVE  DATE:  July 

For  further  inform 
Ratcliffe,  Recreation 
Resource  Area,  Saleh  i 
Bureau  of  Land  Man;  gement 
5646. 

Dated:  July  5.  1994. 
Van  W.  Manning, 
District  Manager 

IFR  Doc.  94-17634  File|  7-19-94;  8:45  am| 
BILUNG  COOC  431(>-33-M 


!3,  24,  25,  26.  and  36 
10,  31.  and  32. 

16. 

.  5. 6,  8,  and  9. 

descriptions  are 
t. 

7. 1994. 

tion  contact:  Bob 
lanner,  Clackamas 
District  Office, 

,  (503) 375- 


[CA-01 7-4210-03;  CAC  A  30669J 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R4PP)  Act 
Classification;  California 

AGENCY:  Bureau  of  Li  tid  Management. 
action:  Notice. 


SUMMARY:  The  following 
Mono  County,  CaIifo»n 
examined  and  found 
classification  for  leas ; 


public  lands  in 
ia  have  been 
suitable  for 
to  the  County  of 


Mono.  State  of  California  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act.  as  amended  (43  U.S.C. 
869  et  seq.).  The  County  of  Mono 
proposes  to  use  the  lands  for  a  Public 
Gun  Range  facility. 

Mount  Diablo  Meridian 

T.  5  N.,  R.  25  E., 

Sec.  10,  S'/zS'/jNW'ANW'ANW'/.. 
SW'ANW'ANW'A,  W'/iSW'ANW'/., 
SViSEV«SWV4NWV4, 
N'/^NE'ANW'aSWV*  excepting 
therefrom  those  public  lands  south  of 
WSA  CA-010-102  boundary  shown  on 
the  Bureau  of  Land  Management  Master 
Title  Plats. 

Containing  40  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
Purposes.  The  lease  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest.  The 
decision  to  lease  is  based  on  the  Finding 
of  No  Significant  Impact  and  Decision 
Record  signed  July  8. 1994  for 
Environmental  Assessment  CA-017-94- 
20.  The  Decision  Record  found 
Alternative  2  the  Modified  Proposed 
Action  with  mitigation  as  the  acceptable 
alternative. 

The  lease,  when  issued,  will  be 
subject  to  the  following  terlhs, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  A  right-of-way  for  streets,  roads, 
and  utilities  in  accordance  with  the 
transportation  plan  for  Mono  County. 

5.  A  utility  line  right-of-way  CAS 
059135  with  width  of  15  feet  from 
centerline. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Bishop  Resource  Area 
Office.  787  North  Main  St.  Suite  P, 
Bishop,  California  93514.  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  lands  will  be  segregated 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws,  except  for  lease 
under  the  Recreation  and  Public 
Purposes  Act  and  leasing  under  the 
mineral  leasing  laws.  For  a  period  of  45 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  classification  of  the  lands  to  the 


District  Manager.  Bureau  of  Land 
Management  Bakersfield  District  Office, 
3801  Pegasus  Drive  Bakersfield. 
Cahfomia  93308. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  public  gun  range  facility. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  public 
gun  range  facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  July  8,  1994. 
Richard  E.  Hafienfield, 

Acting  Area  Manager,  Bishop  Resource  Area. 
[PR  Doc.  94-17594  Filed  7-19-94:  8:45  am) 

BILUNG  CODE  4310-40-M 


(AZ-930-4210-06;  A-256131 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
(BOR)  proposes  to  withdraw  for  a  period 
of  50  years.  1.988.27  acres  of  public 
land  in  Maricopa  and  Yavapai  counties  .• 
contiguous  to  existing  Lake  Pleasant 
which  is  an  integral  part  of  the  Central " 
Arizona  Project.  The  purpose  of  the 
withdrawal  is  to  reserve,  from  all  forms 
of  settlement,  sale,  location,  or  entry, 
the  lands  lying  within  the  normal 
operating  levels  of  the  New  Waddell 
Dam  which  are/would  be  prone  to 
periodic  inundation  and/or  water 
storage  regimes.  Any  form  of  entry  onto 
these  lands,  except  for  temporary  uses 
of  extremely  short  duration,  could  be 
hazardous  to  the  health  and  safety  of  tJie 
public  land  u.sers.  Additionallv,  the 


enlarged  lake  will  allow  for  increased 
recreational  use  and  the  BOR  proposes 
to  construct  several  new  recreational 
developments  to  meet  this  demand. 
This  notice  closes  the  land  for  up  to  2 
years  from  surface  entry  and  mining. 
The  land  will  remain  open  to  mineral 
leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
October  18, 1994. 

ADDRESSES:  Cominents  and  meeting 
requests  should  be  sent  to  the  Arizona 
State  Director,  BLM,  P.O.  Box  16563, 
Phoenix,  Arizona  85011. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Mezes,  BLM  Arizona  State  Office,  602- 
650-0509. 

SUPPLEMENTARY  INFORMATION:  On  June 
24, 1994,  the  petition  was  approved 
allowing  the  BOR  to  file  the  application 
to  withdraw  the  following  described 
public  land  from  settlement,  sale, 
location,  and  entry  under  the  general 
land  laws  and  the  mining  laws,  but  not 
the  mineral  leasing  laws.  The 
withdrawal  would  be  issued  subject  to 
valid  existing  rights.  Lands  proposed  for 
withdrawal  are  described  as  follows: 

Gila  and  Salt  River  Meridian 

T.  7N.,R.  IE., 

Sec.  12,  ptn  of  the  NV2NWV4  of  lot  2. 
T.  6  N.,  R.  1  E.,  • 

Sec.  3,  W'/^  of  lot  10; 
Sec.  10,  S'/iNW'A; 
Sec.  15,  SW'ANE'A. 
T.  6  N.,  R.  1  W., 
Sec.  1,  lots  1-3  and  5-7.  SW'ANE'A. 

EV,!WV2SEV«;,  .    - 

Sec.  12,  lot  1,  EV2NW'ANEV4; 
Sec.  13,  E'/i  and  that  portion  of  the  W  V2 

lying^ast  of  the  east  right-of-way 

boundary  of  the  Castle  Hot  Springs  Road. 
T.  7N.,R.  IW., 
Sec.  13,  W'/iSW'ASE'A,  SW'ANW'ASE'A; 
Sec.  23,  E'/iNE'A,  EVzW'/^jNE'A, 

NEV4SEV4,  EV2NWV4SEV4,  SEV4SEV4. 

SWV4SEV4; 
Sec.  24,  NWV4,  W'/jWVzNE'A; 
Sec.  25,  W.'/i,NE'/4. 

The  areas  described  aggregate 
approximately  1,988.27  acres  in 
Maricopa  and  Yavapai  Counties, 
Arizona. 

The  purpose  of  the  withdrawal  is  to 
reserve  the  lands  within  the  normal 
operating  levels  of  New  Waddell  Dam 
which  are/will  be  prone  to  periodic 
inundatioii  and/or  water  storage  regimes 
and  to  protect  the  Federal  investment  in 
the  Lake  Pleasant  project. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  BLM. 
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enlarged  lake  will  allow  for  increased 
recreational  use  and  the  BOR  proposes 
to  construct  several  new  recreational 
developments  to  meet  this  demand. 
This  notice  closes  the  land  for  up  to  2 
years  from  surface  entry  and  mining. 
The  land  will  remain  open  to  mineral 
leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
October  18, 1994. 

ADDRESSES:  Cominents  and  meeting 

requests  should  be  sent  to  the  Arizona 

State  Director,  BLM.  P.O.  Box  16563, 

Phoenix,  Arizona  85011. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Mezes,  BLM  Arizona  State  Office,  602- 

650-0509. 

SUPPLEMENTARY  INFORMATION:  On  June 
24, 1994,  the  petition  was  approved 
allowing  the  BOR  to  file  the  application 
to  withd[r8w  the  following  described 
public  land  firom  settlement,  sale, 
location,  and  entry  under  the  general 
land  laws  and  the  mining  laws,  but  not 
the  mineral  leasing  laws.  The 
withdrawal  would  be  issued  subject  to 
valid  existing  rights.  Lands  proposed  for 
withdrawal  are  described  as  follows: 

Gila  and  Salt  River  Meridian 

T.  7N..R.  IE., 

Sec.  12,  ptn  of  the  N'/iNWV«  of  lot  2. 
T.  6  N.,  R.  1  E., 

Sec.  3.  WVz  of  lot  10; 

Sec.  10.  S'/iNW'A; 

Sec.  15,  SW'ANE'A. 
T.  6  N.,  R.  1  W.. 

Sec.  1.  lots  1-3  and  5-7.  SW'ANEV*. 
,       EV2WV2SEV4;,  •    - 

Sec.  12.  lot  1,  EV2NWV4NEV4; 

Sec.  13,  E'/i  and  that  portion  of  the  WV2 
lying^ast  of  the  east  right-of-way 
boundary  of  the  Castle  Hot  Springs  Road. 
T.  7N.,R.  1  W., 

Sec.  13,  W'/iSWV4SEV4,  SWV4NWV4SEV4; 

Sec.  23,  E'/iNEV4,  EVzWANEV*. 
NEV4SEV4,  EV2NWV4SEV4,  SEV4SEV4. 
SWV4SEV4; 

Sec.  24,  NWV4,  WVzWVzNE'A; 

Sec.  25.  W.'/i,NEy4. 

•  The  areas  described  aggregate 
approximately  1,988.27  acres  in 
Maricopa  and  Yavapai  Counties. 
Arizona. 

T^e  purpose  of  the  withdrawal  is  to 
reserve  the  lands  within  the  normal 
operating  levels  of  New  Waddell  Dam 
which  are/will  be  prone  to  periodic 
inundation  and/or  water  storage  regimes 
and  to  protect  the  Federal  investment  in 
the  Lake  Pleasant  project. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections,  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  BLM. 


Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
subject  must  submit  a  written  request  to 
the  undersigned  officer  within  90  days 
fi^m  the  date  of  publication  of  this 
notice.  Upon  a  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting.  The 
application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  only  those  temporary  land  uses 
which  are  compatible  with  the  proposed 
use  of  the  land  by  the  BOR. 

The  temporary  segregation  of  the  land 
in  connection  with  the  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  BOR. 

Dated:  July  7. 1994. 

Herman  L.  Kast, 

Deputy  State  Director,  Lands  and  Renewable 
Resources. 

[FR  Doc.  94-17638  Filed  7-19-94;  8:45  ami 

BILUNC  CODE  4310-32-P 

ICO-830-4214-10;  COC-«7004] 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Colorado 

July  8. 1994. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  approximately  14.46  acres  of 
National  Forest  System  land  for  20 
years.  This  withdrawal  would  protect 
seven  constructed  huts/lodges  which 
are  a  part  of  a  chain  of  overnight  ski 
lodges  between  Aspen  and  Vail, 
Colorado.  This  notice  closes  these  lands 
to  location  and  entry  under  the  mining 
laws  for  up  to  two  years.  The  lands 
remain  open  to  mineral  leasing  and  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System 
lands^. 


DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
meeting  must  be  received  on  or  before 
October  18, 1994. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director,  BLM,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  CheUus,  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On  June 
28,  1994,  the  Department  of  Agriculture, 
Forest  Service,  filed  an  application  to 
withdraw  the  following  described 
parcels  of  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  Ch 
2): 

Each  parcel  of  National  Forest  System 
land  is  occupied  by  a  Hut/Lodge  of  the 
Tenth  Moimtain  Trail  System  or  the 
Summit  Association  System.  The 
geographical  position  at  the  center  of 
the  Hut/Lodge  fecility  at  each  site  has 
been  determined  with  a  2-channel, 
sequencing,  code  phase  Global 
Positioning  System,  nonsurvey  quality 
receiver.  The  position  is  based  on  North 
American  Datum-1927  (NAD27).  The 
dimensions  and  relationship  of  the 
boundaries  of  each  parcel  to  the  Hut/ 
Lodge  is  identical: 

Beginning  at  Comer  No.  1,  Trom 
which  the  northeast  comer  of  the  hut/ 
lodge  bears  S.  45  °VV.  212  feet. 
From  Comer  No.  1 ,  by  metes  and 
bounds, 

W.  300  feet  to  comer  No.  2: 

S.  300  feet  to  comer  No.  3; 

E.  300  feet  to  comer  No.  4; 

N.  300  feet  to  comer  No.  1 ,  the  place 
of  beginning. 

Each  parcel  as  described  contains  2.09 
acres. 

Sixth  Principal  Meridian 
White  River  National  Forest 
Betty  Bear  Hut/Lodge 

At  approximately  Latitude  39''15'22.18"  N. 
and  Longitude  106''31'22.34"  W.  Said  parcel 
lies  in  approximately  NEV4NWV4  of  section 
23,  T.  9  S..  R.  82  W.  (Unsurveyed). 
Arapaho  National  Forest 
Francie's  Hut/Lodge 

At  approximately  Latitude  39°26'18.79"  N. 
and  Longitude  106'"04'21.26"W.  Said  parcel 
lies  in  approximately  SE'/*  of  section  14,  T. 
7  S. ,  R.  78  W.  (Unsurveyed). 
Arapaho  National  Forest 
Janet's  Hut/Lodge 

At  approximately  Latitude  39''27'50.63"  N. 
and  Longitude  106''13'46.63"  W.  Said  parcel 
lies  in  approximately  SVVV4SWV4  of  section 
4  and  NWV4NWV4  if  section  9.  T.  7  S.,  R  79 
W.  (Unsurveyed). 
White  River  National  Forest 
Margy's  Hut/Ix)dge 

At  approximately  Latitude  39''16'31.198" 
N.  and  Longitude  106''42'46.214"  W.  Said 
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parcel  lies  in  approxi  mately  SEV.SE'/.SE'a 
of  section  12,  T.  9  S.,  R.  84  W.  (l.'nsurveved) 
White  River  National  Forest 
McNamara  Hut/Lodg  > 

At  approximately  I  atitude  39°13'S9.10"  N, 
and  Longitude  10ti°4Vl7.57"  W.  Said  parcel 
lies  in  approximately  SWV«SEV4  of  section 
26.  T.  9  S..  R.  84  W.  (  Jnsurveyed). 
San  Isabel  National  F  irest 
Skinner  Hut/Lodge 

At  approximately  I  atitude  39°15'58.97"  N. 
and  Longitude  106°2;  '45.97"  W.  Said  parcel 
lies  in  approximately  NWV^NF'ASW'A  of 
section  17.  T.  9  S.,  R.  Bl  W.  (Unsurveyed). 
San  Isabel  National  Fi  )rest 
10th  Mountain  Divisun  Hut/Lodge 

At  approximately  L  jtitude  39°22'08.53"  N. 
and  Longitude  IW?  •  '10.d4"  W.  Said  parcel 
lies  in  approximately  NE'ANEV*  of  section 
12.  T.  8  S..  R.  81  W.  (1  Jnsurveyed). 

The  areas  describ  ed  aggregate 
approximately  14.4  5  acres  of  National 
Forest  System  landi  in  White  River, 
Arapaho  and  Sen  Isabel  National  Forests 
in  Lake.  Pitkin,  and  Summit  Counties. 

The  purpose  of  It  is  withdrawal  is  to 
protect  existing  cro  ts-country  ski  huts/ 
lodges  which  are  a  )art  of  a  chain  of 
overnight  facilities  jetween  Aspen  and 
Vail,  Color'»do. 

For  a  pe.  .od  of  9(  days  firom  the  date 
of  pubHcation  of  th:  s  notice,  all  parties 
who  wish  to  submil  comments, 
suggestions,  or  objertions  in  connection 
with  this  proposed  vithdrawal,  or  to 
request  a  public  me  Jting.  may  present 
their  views  in  writing  to  the  Colorado 
State  Director.  If  th«  authorized  officer 
determines  that  a  m  Beting  should  be 
held,  the  meeting  w  11  be  scheduled  eaid 
conducted  in  accorc  ance  with  43  CFR 
2310.3-l(c)(2). 

This  application  uill  be  processed  in 
accordance  with  th«  regulations  set 
forth  in  43  CFR  Fart  2310. 

For  a  period  of  two  years  from  the 
date  of  pubhcation  i  n  the  Federal 
Register,  these  land  i  will  be  segregated 
from  the  mining  law  s  as  specified  above 
unless  the  applicatii  in  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  that  date.  During  this  period  the 
Forest  Ser.  ice  will  ( ontinue  to  manage 
these  lands. 
Doris  E.  Chelius, 

Acting  Chief.  Branch  o  Feahy  Programs. 
IFR  Doc.  94-17639  FiUfd  7-19-94:  8:45  ami 
BILUNG  COOE  431&^8-P 


Rsh  and  Wildlife  Sorvice 
Receipt  o«  AppWcattons  for  Permit 

The  following  appjlicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Secticm 
10(c)  of  the  Endangered  Species  Act  of 


1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  Oakhill  Center  for  Rare  and 
Endangered  Species,  Oklahoma 
City,  OK,  PRT-791652 
The  applicant  requests  a  permit  to 
import  one  female  captive  bom  Persian 
leopard  [Panthera  ptmius  saxicohr] 
from  the  Chester  Zoo,  Chester,  England 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through 
propagation. 

Applicant:  Mike  Ancjerson  ,  Kodiak. 
AK,  PRT-791369 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  dorcas 
dorcas)  cuUed  from  the  captive  herd 
maintained  by  Mr.  H.P.  Steenkamp  at 
Noortgeclacht,  Riebeeckstad,  Orange 
Free  State,  Republic  of  South  Africa,  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species. 
Applicant:  Richard  D'Angelo,  West 
Orange,  NJ,  PRT-792240 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas]  culled  from  the  captive  herd 
maintained  by  Mr.  P.J.  Louw  at 
Bankfontein,  Springfontein,  Orange  Free 
State,  Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

Applicant:  The  Golden  Lion  Tamarin 
Conservation  Program,  do  National 
Zoological  Park,  Washington  D.C., 
PRT-792347 

The  applicant  requests  a  permit  to 
import  19  captive-bred  golden  lion 
tamarins  [Leontopithecus  rosalia)  from  3 
zoos  in  Germany  and  4  zoos  in  the 
United  Kingdom  for  the  purpose  of 
enhancement  of  survival  of  the  species 
through  propagation  and  conditioning 
of  the  tamarins  for  eventual  release  into 
the  wild. 

Applicant:  Miami  Metrozoo,  Miami,  FL, 
PRT-792233 
The  applicant  requests  a  permit  to 
import  one  pair  of  komodo  monitors 
(Varanus  komodensis)  from  Taman 
Safari,  Indonesia,  for  the  purpose  of  the 
enhancement  of  the  survival  of  the 
species  through  propagation. 
Applicant:  Minnesota  Zoological 
Garden,  PRT-792235 
The  applicant  requests  a  permit  to 
import  one  pair  of  komodo  monitors 
(Varan  us  komodensis)  from  Taman 
Safari,  Indonesia,  for  the  purpose  of  the 
enhancement  of  the  survival  of  the 
species  through  propagation. 
Applicant:  Ringhng  Bros,  and  Bamum 
and  Bailey  Circus,  Vienna,  VA, 
PRT-791084 


The  applicant  requests  a  permit  to 
export  and  reimport  14  Bengal  tigers 
[Panthera  tigris],  2  Siberian  tigers 
[Panthera  tigris  altaica).  and  17  Asian 
elephants  [Elephas  maximus]  to  and 
from  Canada  for  the  purpose  of 
enhancement  of  survival  through . 
conservation  education. 

Applicant:  U.S.  Fish  and  Wildlife 
Service,  EHvision  of  Law 
Enforcement,  Arlington.  VA,  PRT- 
691650 

The  applicant  requests  a  permit  to 
import  and  export  any  Endangered  or 
Threatened  species  for  the  purpose  of 
enhancement  of  the  survival  of  the 
affected  species  through  enhanced  law 
enforcement  capabilities. 

Applicant:  U.S.  Fish  and  Wildlife     - 
Service.  Assistant  Regional 
Director,  Region  6  Endangered 
Species,  Lakewood,  CO,  PRT- 
792540. 

The  applicant  requests  a  permit  for 
multiple  imports  of  male,  female  and 
juvenile  black-footed  ferrets  [Mustela 
nigripes)  from  the  Toronto  Metro  Zoo, 
Toronto,  Canada,  for  reintroduction  into 
the  wild  in  Montana  and  South  Dakota 
for  a  nonessential  experimental 
population  in  those  two  states,  if  and 
when  such  a  nonessential  experimental 
population  is  Federally  established. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  receiveid  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive.  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:JuIy  15, 1994. 

Caroline  Anderson, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

(FR  Doc.  94-17682  Filed  7-1^94;  8;45  am) 
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National  Park  Service 

Underground  Railroad  Advisory 
Committee;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  that  a  meeting  of  the 
Underground  Railroad  Advisory 
Committee  will  be  held  in  Washington. 
DC,  at  the  Channel  Inn  located  at  650 
.  Water  Street,  SW.  on  August  17  and  18. 
1994.  The  meeting  will  begin  at  9  a.m. 
and  will  adjourn  at  approximately  4 
p.m.  both  days. 

The  Underground  Railroad  Advisory 
Committee  was  established  by  Public 
Law  101-628  to  advise  the  Secretary  of 
the  Interior  in  preparation  of  a  study  of 
alternatives  for  commemorating  and 
interpreting  the  Underground  Railroad 
used  by  slaves  escaping  to  freedom 
before  the  conclusion  of  the  Civil  War. 
This  will  be  the  fourth  meeting  of  the 
Committee.  The  matters  to  be  discussed 
at  the  meeting  include: 
—The  study's  progress  by  the  National 
Park  Service  including  the  National 
Historic  Landmark  theme  study  and 
the  working  draft  Special  Resource 
Study; 
— Committee  comment  on  the  expanded 
concepts  for  resource  protection; 
interpretation  and  commemoration  of 
the  Underground  Railroad; 
— Schedule  for  the  coming  fiscal  year; 
— Development  of  the  interpretive   . 
handbook. 

The  meeting  will  be  open  to  the 
public.  However,  space  and  facilities  to 
accommodate  members  of  thepublic  are 
limited  and  people  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Anyone  may  file  a  written 
statement  concerning  the  matters  to  be 
discussed  at  the  committee  meetings. 
For  further  information  about  the 
meeting  or  submitting  statements, 
contact  Mr.  John  Paige,, Underground 
Railroad  Study  Team  Captain.  National 
Park  Service,  Denver  Service  Center- 
TEA.  P.O.  Box  25287,  Denver,  CO 
80225-0287.  telephone  303/969-2356. 

Dated:  July  12. 1994. 
Denis  P.  Galvin, 

Associate  Director,  Planning  and   ' 
Development,  Washington  Office. 
IFR  Doc.  94-17573  Filed  7-19-94;  8:45  am) 

BILLING  COOe  431&-7IM> 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
9, 1994.  Pursuant  to  §  60.13  of  36  CFR 


National  Park  Service 

Underground  Railroad  Advisory 
Committee;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  that  a  meeting  of  the 
Underground  Railroad  Advisory 
Committee  will  be  held  in  Washington. 
DC,  at  the  Channel  Inn  located  at  650 
.  Water  Street,  SW.  on  August  17  and  18, 
1994.  The  meeting  will  begin  at  9  a.m. 
and  will  adjourn  at  approximately  4 
p.m.  both  days. 

The  Undergroimd  Railroad  Advisory 
Committee  was  established  by  Public 
Law  101-628  to  advise  the  Secretary  of 
the  Interior  in  preparation  of  a  study  of 
alternatives  for  commemorating  and 
interpreting  the  Underground  Railroad 
used  by  slaves  escaping  to  freedom 
before  the  conclusion  of  the  Civil  War. 
This  will  be  the  fourth  meeting  of  the 
Committee.  The  matters  to  be  discussed 
at  the  meeting  include: 
—The  study's  progress  by  the  National 
Park  Service  including  the  National 
Historic  Landmark  theme  study  and 
the  working  draft  Special  Resource 
Study; 
— Committee  comment  on  the  expanded 
concepts  for  resource  protection; 
interpretation  and  commemoration  of 
the  Underground  Railroad; 
— Schedule  for  the  coming  fiscal  year; 
— Development  of  the  interpretive   - 
handbook. 

The  meeting  will  be  open  to  the 
public.  However,  space  and  facilities  to 
accommodate  members  of  the'public  are 
limited  and  people  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Anyone  may  file  a  written 
statement  concerning  the  matters  to  be 
discussed  at  the  committee  meetings. 
For  further  information  about  the 
meeting  or  submitting  statements, 
contact  Mr.  John  Paige,, Underground 
Railroad  Study  Team  Captain,  National 
Park  Service,  Denver  Service  Center- 
•TEA.  P.O.  Box  25287,  Denver,  CO 
80225-0287,  telephone  303/969-2356. 

Dated:  July  12, 1994. 
Denis  P.  Galvin, 

Associate  Director,  Planning  and   ' 
Development,  Washington  Office. 
|FR  Doc.  94-17573  Filed  7-19-94;  8:45  am) 
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Part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
P.O.  Box  37127,  Washington.  DC  20013- 
7127.  Written  comments  should  be 
submitted  by  August  4, 1994. 
Antoinette  J.  Lee, 

Acting  Chief  of  Registration.  National 
Register. 

ARIZONA 

Yavapai  County 

Prescott  Armory  Historic  District.  Roughly 
bounded  by  E.  Gurley,  W.  Willis,  N. 
Arizona.  E.  Sheldon  and  N.  Rush  Sis.,  • 
Prescott.  94000829 

ARKANSAS 

Clark  County 

Hoo  Hoo  Monument.  First  St.,  Gurdon. 
94000821 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
9.  1994.  Pursuant  to  §  60.13  of  36  CFR 


Crittenden  County 

Washington,  George  Berry.  Memorial.  AR  149 
N.  of  Earle.  Earle  vicinity,  94000824 

Izard  County 

Jeffrey.  A.  C.  Farmstead,  Co.  Rd.  18  N.  of  Mf. 
Olive,  Mt.  Olive  vicinity.  94000825 

Lee  County 

Marianna  Missouri— Pacific  Depot  (Historic 
Railroad  Depots  of  Arkansas  MPS), 
Carolina  St.  S.,  Marianna,  94000827 

Miller  County 

Neif  Charles  /.,  House.  1410  Pecan  St., 
Taxarkana.  94000822 

Pulaski  County 

First  Baptist  Church.  Jet.  of  1 2th  and 
Louisana  Sts.,  SW  comer.  Little  Rock, 
940008823 

Lincoln  Building.  1423-1425  S.  Main  St.. 
Little  Rock.  94000826 

CALIFORNIA 

Orange  County 

Porter— French  House.  248  S.  Batavia  St.. 
Orange.  94000818 

Riverside  County 

Ferris  Depot.  120  W.  Fourth  St.,  Penis, 
94000819 

CONNECnCUT 

Fairfield  County 

Rockrimmon  Rockshelter.  Address 
Restricted.  Stamford  vicinity,  94000847  • 

Hartford  County 

Pinney.  David.  House  and  Barn  (Boundary 
Increase).  58  West  St.,  Windsor  Locks, 
94000846 

Middlesex  County 

James  Pharmacy.  2  Pennywise  Ln..  Old 
Saybrook,  94000845 

KENTUCKY 

Anderson  County 


Lawrenceburg  Commercial  Historic  District, 
Roughly.  Main  St.  from  North  Alley  to 
Court  St.  and  Court  from  Main  to  the 
Southern  RR  tracks.  LawrenceburB  vicinity. 
94000837 

Boyd  County 

Ashland  Commercial  Historic  District. 
Roughly  bounded  by  13th  St.  Carter  Ave.. 
18th  St.  and  Front  St..  Ashland.  94000838 

Fayette  County 

Boone  Creek  Rural  Historic  District.  Roughly 
bounded  by  1-75,  Cleveland  Rd.,  Athens— 
Boonesboro  Rd.  and  Grimes  Rd.,  Lexington 
vicinity,  94000839 

Jessamine  County 

East  Main  Street  Historic  District.  Roughly.  E. 

Main  St.  from  S.  Walnut  St  tn  Rice  St., 

Wilmore  vicinity,  94000840 
Kenyan  Avenue  Historic  District,  401, 403, 

405.  406.  407  and  408  Kenyon  Ave., 

Wilmore  vicinity,  94000841 
Lexington  and  Main  Historic  District,  100. 

101.  102.  103  and  105  N.  Lexington  Ave. 

and  101  E.  Main  St.,  Wilmore  vicinity, 

94000842 
North  Lexington  Avenue  Historic  District, 

Roughly.  N.  Lexington  Ave.  from  College 

Ave.  to  Bauta  Ln..  Wilmore  vicinity. 

94000843 

Madison  County 

Battle  of  Richmond  Historic  Areas,  Two 
discontiguous  areas,  one  NE  of  jet.  of  US 
25  and  US  421  and  one  SE  of  jet  of  US  25 
and  Rose  Ln..  Richmond  vicinify. 
94000844 

MAR\XAND 

CarroU  County 

Union  Bridge  Historic  District.  Roughly 
bounded  by  Bcllevue,  E.  Locust,  Batterburg 
Alley,  Church,  Whyte,  W.  Locust  and  the 
Western  Mainland  RR  tracks.  Union 
Bridge,  94000820 

MASSACHUSETTS 

Dukes  County 

Arcade.  The,  134  Circuit  Ave.,  Oak  Bluffs. 
94000813 

Middlesex  County 

Pepperell  Center  Historic  District.  Roughly, 
along  Park,  Main.  Elm,  Towiueod  and 
Heald  Sts.  Pepperell.  94000812 

MINNESOTA 

Fillmore  County 

Wykoff  Commercial  Historic  District.  100  S. 
Gold-123  N.  Gold  St,  Wykoff.  940OO831 

Houston  County 

Caledonia  Commercial  Historic  District.  101- 
205  E.  Main  St.  and  101-lOS  S.  Kingslon 
St..  Caledonia.  94000830 

Steele  County 

Blooming  Prairie  Commercial  Hjstr.<rtc 
District.  Main  St.  E.  between  Hvgttway  Ave. 
and  2nd  Ave.  NE.,  Blooming  Prsirie, 
94000832 

NEW  JERSEY 

Bergen  County 
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Terhune  Hoi:se  (Stone 
County  TB).  470  Para^ 
82005390 


i  louses  of  Bergen 
us,  Rd..  Paramus. 


NEW  YORK 
Monroe  County 

Windom  Hall.  28  Main  $t..  Scottsville, 
94000803 

Wayne  County 

Grace  Episcopal  Churcl 
Phelps  St.  and  1 2  Lavjrence 
94000802 

OREGON 


Ste 


Cuiry  County 

BlackJock  Point  Lithic 
Restricted.  Port  Orfoix 

Blackloik  Point  Shell  M 
Restricted.  Port  Orforc 


-louse.  66432  LIS  97. 


Jacluon  County 

Root— Banks  House.  11  K  Peach  St.  (lOOOVV. 
.Main  St.),  Medford,  9^000807 

Shennan  Ccv^nty 

Moore,  /o/ih  and  Helen 
.Mora  vicinity,  940008^)6 

UDMlilla  County 

Adams  Odd  Fellows  Ha^.  190  Main  St. 

Adams,  94000810 
Beese  and  Bedman  Central 

Store.  130  S  Main  St 


Wasca  County 

Irnperia!  Stock  Banch  H^dquarti 
Complex.  Hinton  Rd 
Bakeoven  Rd.,  Shanik( 


Yamhill  Coiinty 

Femwood  Pioneer  Ceme^prv, 
mi.  S  of  jcL  with  OR  2 
94000809 

PENNSYLVANIA 

Montour  County 

Danville  Historic  District 
by  Bloom  St..  Cedar  St 
RlandCh'     .nut.Sf.Dsti 

SOUTH  CAROLINA 

Horry  County 

Conway  Downtown  Histdkic 
bounded  by  Fourth  Avf 
Third  Ave.  and  Laurel 
94000815 


Sumter  County 

Carnegie  Public  Library. 
Sumter,  94000814 

TEXAS 

Jackson  County 

Archeblogical  Site  No  4i 
Restricted,  Lolita  vicin 

Lubbock  county 

Holden.  William  Currv 


House,  3109  20th  St., 
VERMONT 


Washington  County 

Mod  Biver  V'-  ley  Bural  Historic 
Roughly,  a.ong  VT  100 


Complex,  7-9 
St..  Lvons. 


Address 
vicinity,  94000805 
dden.  Address 
vicinity,  94000804 


Merchandise 
Adams,  94000811 


ers 
mi.  E  of  jet.  with 
vicinity,  94000808 


Everest  Rd.,  0.5 
9.  Newberg  vicinity. 


Roughly  bounded 
the  Susquehanna 
ville,  94000828 


District,  Roughly 
..  Kingston  St., 
t.,  Conwav. 


19  W.  Liberty  St., 


1(9.  Address 
94000833 


itv 


ar  d  Olive  Price. 
L  ibbock,  94000834 


District. 
ind  1008  &om 


Waitsfield  to  Moretown  and  parts  of  North 
and  River  Rds.,  Waitsfield,  94000836 

WISCONSIN 

Ashland  County 

PRETORIA  (schooner-iorge)  Shipwreck 
Site.  Address  Restricted,  Bavfield  vicinity 
94000835 

Vilas  County 

Archeological  Site  So.  47VI197.  Address 
Restricted,  St.  Germain  vicinity,  94000816 

In  order  to  assist  in  its  preservation, 
a  proposed  move  is  being  considered  for 
the  following  property: 

SOUTH  CAROLINA 

Pickens  County 

Hanover  House.  Clemson  University  campus, 
Clemson,  70000594 

IFR  Doc.  94-17571  Filed  7-19-94;  8:45  am] 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Maine  In  ttie  Possession  of  ttie  Robert 
Abl>e  Museum,  Bar  Harbor,  ME 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003(d),  of  the  completion  of 
an  inventory  of  human  remains  from 
four  sites  in  Hancock  County,  ME.  in  the 
possession  of  the  Robert  Abbe  Museum, 
Bar  Harbor,  ME. 

A  detailed  inventory  and  assessment 
of  these  human  remains  has  been  made 
by  the  ciu^torial  staff  of  the  Robert  Abbe 
Museum  and  contracted  specialists  in 
physical  anthropology,  in  consultation 
with  representatives  of  the  Penobscot 
Nation,  Aroostook  Bank  of  Micmac, 
Houlton  Band  of  Maliseet.  and  the 
Passamaquoddy  Nation,  collectively 
identified  hereafter  as  the  Wabanak'i 
Tribes  of  Maine, 

The  partial  remains  of  six  individuals 
were  acquired  by  the  Robert  Abbe 
Museum  between  1931  and  1945  in 
archeological  excavations  of  three 
prehistoric  shell  middens  in  Hancock 
County,  ME.  Partial  remains  from  three 
individuals  were  recovered  between 
1931  and  1936  from  ME  Site  44.12A. 
The  partial  remains  of  one  individual 
were  recovered  in  1939  from  ME  Site 
44.25.  Partial  remains  of  two 
individuals  were  recovered  between 
1941  and  1945  from  ME  Site  44.6. 
Radiocarbon  dates  from  ME  Site  44.6 
yielded  dates  of  955  BP  W-  75  years  and 
1,120  BP  +/-  80  years.  The  radiocarbon 
dates  and  other  archeological  evidence 
indicate  that  all  six  individuals  lived 


during  the  Late  Prehistoric  Period  (1000 
AD— 1500  AD). 

A  human  cranium  and  maxilla  were 
acquired  via  donation  from  H.  Lawrence 
Angel  in  1946.  Mr.  Angel  indicated  that 
he  had  collected  the  human  remains 
from  ME  Site  31.31.  another  prehistoric 
shell  midden  in  Hancock  County,  ME. 
These  remains  are  also  judged  to  be 
associated  with  the  Late  Prehistoric 
Period  occupation  of  ME  Site  31.31. 

Inventory  of  the  human  remains  and 
review  of  the  accompanying 
documentation  indicates  that  no 
funerary  objects  associated  with  the 
above  mentioned  human  remains  are 
part  of  the  collections  of  the  Robert 
Abbe  Museum.  No  known  individuals 
were  identifiable. 

The  Archaeological  Advisory 
Committee  of  the  Maine  Historic 
Preservation  Program  has  found  it 
reasonable  to  trace  a  shared  group 
identity  from  the  Late  Prehistoric  Period 
inhabitants  of  Maine  as  an  undivided 
whole  to  the  four  modem  Indian  tribes 
known  collectively  as  the  Wabanaki 
Tribes  of  Maine  on  the  basis  of 
geographic  proximity:  survivals  of 
stone,  ceramic  and  perishable  material 
cuhure  skills;  and  probable  linguisdc 
continuity  across  the  Late  Prehistoric/ 
Contact  Period  boundary. 

Based  on  the  above  mentioned 
information,  officials  of  the  Robert  Abbe 
Museum  have  determined  that, 
pursuant  to  25  U.S.C,  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  human  remains  and  the  Wabanaki 
Tribes  of  Maine. 

This  notice  has  been  sent  to  officials 
of  the  Wabanaki  Tribes  of  Maine. 
Representatives  of  any  other  Indian  tribe 
which  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Rebecca  Cole-Will, 
Curator,  The  Robert  Abbe  Museum,  P.O.    ' 
Box  286.  Bar  Harbor,  ME  04609, 
telephone:  (207)  288-3519  before 
August  19. 1994. 
Dated:  July  14, 1994 
Francis  P.  McManamon,  PhJ). 
Departmental  Consulting  Archeohgist. 
Chief.  Archeological  Assistance  Division 
(FR  Doc.  94-1 7582  Filed  7-19-94;  8:45  am) . 
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Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the  Denver 
Art  Museum 

action:  Notice 


Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  of  1990  of  the  intent  to 
repatriate  a  cultural  item  in  the 
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possession  of  the  Denver  Art  Museum. 
Denver.  CO.  that  meets  the  defmiticHi  of 
"sacred  object"  under  section  2  of  the 
act. 

The  Elk  Tongue  Beaver  Bundle 
consists  of  animal  bodies  or  skins,  a 
beaver  tail,  a  buffalo  tail,  a  feather  fan, 
a  pipe  stem  and  catlinite  bowl,  beaded 
bags,  forked  sticks,  split  sticks,  and 
eight  rawhide  rattles  in  a  com  husk  bag, 
all  surrounded  by  a  painted  leather 
wrapping  and  a  red  plaid  shawl.  The 
original  owner  was  Elk  Tongue,  a 
northern  Piegau.  The  bundle  was 
'  subsequently  transferred  through  a 
series  of  bundle  keepers — Hauy  Belly, 
Not  Good.  Scraping  White.  Wolf  Bull, 
and  Little  Dog---before  being  sold  to 
Madge  Hardin  Walters  of  San  Diego,  CA. 
The  Denver  Art  Museum  purchased  the 
bundle  from  Ms.  Walters  in  1940. 

Evidence  provided  by  the  Blackfeet 
Tribal  Business  Council,  on  the  behalf 
of  Mr.  George  G.  Kipp,  HI.  and  Mrs. 
Melinda  Kipp,  confirms  that  the  Elk 
Tongue  Beaver  Bimdle  is  needed  by 
traditional  Blackfeet  religious  leaders 
for  the  practice  of  traditional  Blackfeet 
religion  by  present  day  adherents.  The 
Pikuni  Traditionalist  Association,  Chief 
Leonard  Bastien  of  the  Piegan  Nation. 
Alb^ta,  Canada,  and  the  Blackfeet 
Tribal  Business  Council  unanimously 
support  Mr.  and  Mrs.  Kipp  as  the 
appropriate  bundle  keepers.  The  Denver 
Art  Museum's  Collection  Committee 
and  Board  of  Trustees  has  reviewed  the 
request  for  repatriation  and  has  no 
objection.  The  Elk  Tongue  Beaver 
Bundle  has  been  loaned  to  the  Blackfeet 
Tribal  Business  Council,  on  the  behalf 
of  Mr.  and  Mrs.  Kipp,  pending 
publication  of  this  notice. 

Authorities  of  the  United  States  Fish 
and  Wildlife  Service  have  been 
contacted  regarding  applicabihty  of 
Federal  endangered  species  statutes  to 
this  transfer  and  have  concurred  in  the 
conclusion  that  the  object  is  not  covered 
due  to  its  age. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  this  object  should  contact 
Dr.  Nancy  J.  Blomberg,  Curator  of  Native 
Arts,  Denver  Art  Museum,  100  W.  14th 
Avenue  Parkway,  Denver.  CO  80204, 
telephone:  (303)  839-4806  before 
August  19. 1994.  Repatriation  of  the 
object  to  the  Blackfeet  Nation,  on  behalf 
of  George  and  Melinda  Kipp,  may  begin 
after  diat  date  if  no  additional  claimants 
come  forward. 
Dated:  July  14,  1994 
Dr.  Francis  P.  McManamon, 
Departmental  ConsuUing  Archeohgist 
Chief .  Archeological  Assistance  Division. 
IFR  Doc.  94-17583  Filed  7-19-94;  8:45  am) 
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possession  of  the  Denver  Art  Museum, 
Denver.  CXD.  that  meets  the  definiticm  of 
"sacred  object"  under  section  2  of  the 
act. 

The  Elk  Tongue  Beaver  Bundle 
consists  of  animal  bodies  or  skins,  a 
beaver  tail,  a  bufiialo  tail,  a  feather  fan, 
a  pipe  stem  and  catlinite  bov^rl,  beaded 
bags,  forked  sticks,  split  sticks,  and 
eight  rawhide  rattles  in  a  com  husjt  bag, 
all  surrounded  by  a  painted  leather 
wrapping  and  a  red  plaid  shawl.  The 
original  owner  was  Elk  Tongue,  a 
northern  F^egan.  The  bundle  was 
~  subsequently  transferred  through  a 
series  of  bundle  keepers — Hairy  Belly, 
Not  Good,  Scraping  White.  Wolf  Bull, 
and  Little  Dog— before  being  sold  to 
Madge  Hardin  Walters  of  San  Diego,  CA. 
The  Denver  Art  Museum  purchased  the 
bundle  from  Ms.  Walters  in  1940. 

Evidence  provided  by  the  Blackfeet 
Tribal  Business  Council,  on  the  behalf 
of  Mr.  George  G.  Kipp,  III,  and  Mrs. 
Melinda  Kipp,  confirms  that  the  Elk 
Tongue  Beaver  Bundle  is  needed  by 
traditional  Blackfeet  religious  leaders 
for  the  practice  of  traditional  Blackfeet 
religion  by  present  day  adherents.  The 
Pikuni  Traditionfdist  Association,  Chief 
Leonard  Bas'den  of  the  Piegan  Nation. 
Alberta,  Canada,  and  the  Blackfeet 
Tribal  Business  Council  unanimously 
supptwt  Mr.  and  Mrs.  Kipp  as  the 
appropriate  bundle  keepers.  The  Denver 
Art  Museum's  Collection  Committee 
and  Board  of  Trustees  has  reviewed  the 
request  for  repatriation  and  has  no 
objection.  The  Elk  Tongue  Beaver 
Bundle  has  been  loaned  to  the  Blackfeet 
Tribal  Business  Council,  on  the  behalf 
of  Mr.  and  Mrs.  Kipp,  pending 
publication  of  this  notice. 

Authorities  of  the  United  States  Fish 
and  Wildlife  Service  have  been 
contacted  regarding  applicabiUty  of 
Federal  endangered  species  statutes  to 
this  transfer  and  have  concurred  in  the 
conclusion  that  the  object  is  not  covered 
due  to  its  age. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  this  object  should  contact 
Dr.  Nancy  J.  Blomberg,  Curator  of  Native 
Arts.  Denver  Art  Museum,  100  W.  14th 
Avenue  Parkway,  Denver,  CO  80204, 
telephone:  (303)  839-4806  before 
August  19, 1994.  Repatriation  of  the 
object  to  the  Blackfeet  Nation,  on  behalf 
of  George  and  Melinda  Kipp,  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  July  14,  1994 
Dr.  Francis  P.  McManamon, 
Departmental  Consulting  .Archeohgisi 
Chief,  Archeological  Assistance  Diiision. 
IFR  Doc.  94-17583  Filed  7-19-94;  8:45  am) 

BILUNO  CODE  4310-7D-F 


DEPARTMEffT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information, 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1029-0094).  Washington,  DC 
20503,  telephone  202-395-7340. 
Title:  Surface  Coal  Mining  and 

Reclamation  Operation;  General— 30 

CFR  700 
OMB  Number:  1029-0094 
Abstract:  Information  is  used  to 

determine  when  regulatory 

jurisdiction  ends  over  a  surface  coal 

mining  and  reclamation  operation;  to 

consider  the  need,  costs,  and  benefits 

of  a  petition  to  conduct  rulemaking; 

and  identifies  the  person  and  nature 

of  a  citizen's  suit. 
Bureau  Form  Number:  None 
Frequency:  On  Occasion 
Description  of  Respondents:  Surface 

Coal  Mining  Operators,  Members  of 

the  Pubhc 
Estimated  Completion  Time:  .4  hours. 
Annual  Responses:  105 
Annual  Burden  Hours:  41 
Bureau  Clearance  officer:  ]ohn  A. 

Trelease  (202)  343-1475. 

Dated;  May  16.  1994. 
Andrew  F.  DeVito, 

Chief.  Branch  of  Environmental  and 

Economic  Analysis. 

[PR  Doc.  94-17599  Filed  7-19-«4:  8:45  am] 

BILUNG  CODE  4310-OS-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Urxier  the  Paper^'ork 
Reduction  Act 

.The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information,  the 


related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (1029-0040),  Washington,  DC. 
20503,  telephone  202-395-7340. 
Title:  Requirements  for  Permits  for 
Special  Categories  of  Mining— 30  CFR 
Part  785 
OMB  approval  number:  1029-0040 
.(4festroct.  Sections  711  and  515  of  Public 
Law  95-87  require  applicant.*;  lor 
special  types  of  mining  activities  to 
provide  description,  maps,  and  plans 
of  the  proposed  activity.  This 
information  is  used  by  the  regulatory 
authority  in  determining  whether  the 
applicant  meets  the  applicable 
performance  and  enviroiunental 
standards  for  the  specific  type  of 
mining  activity 
Bureau  Form  Number:  None 
Frequency:  On  occasion 
Description  of  Respondents:  Surface 

coal  mine  operators 
Estimated  completion  time:  19  hours 
Annual  Responses:  621 
Annual  Burden  Hours:  11,743. 
Bureau  clearance  officer  John  A. 
Trelease  (202)  343-1475. 
Dated:  May  4. 1994. 
Andrew  F.  DeVilo, 

Chief.  Branch  of  Environmental  and 

Economic  Analysis. 

[FR  Doc.  94-17600  Filed  7-19-94;  8:45  am) 

BILUNG  COOE  4310-05-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-324J 

In  the  Matter  of  Certain  Acid-Washed 
Denim  Garments  and  Accessories, 
Including  Jeans,  Jackets,  Bags,  and 
Skirts;  Commission  Determination  to 
Rescind  a  Consent  Order 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  grant  a 
joint  petition  to  rescind  a  consent  order 
issued  against  Bugle  Boy  Industries.  Inc 
(Bugle  Boy),  a  respondent  in  the  above- 
captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
H.  Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  D.C.  20436.  telephone  202- 
205-3104. 


37054 


ADDRESSES:  Copies 


Federal  Register  /  Vol.  59.  No.  138  /  Wednesday,  July  20,  1994  /  Notices 


of  the  joint  petition, 


the  Commission's  order,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hpurs  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trad«  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-253-1000. 
SUPPtEMENTARY  INTORMATION:  On  April 
4. 1994,  complainapts  Golden  Trade 
S.r.l.  (Golden  Trade)  and  Greater  Texas 
Finishing  Corporation  (Greater  Texas), 
and  respondent  Bugle  Boy  filed  a  joint 
petition  to  rescind  b  consent  order 
which  was  previously  entered  against 
Bugle  Boy.  The  petition  was  fileS  in 
view  of  a  settlement  agreement  among 
the  parties  that  resulted  in  a  license  to 
Bugle  Boy  to  manujfacture,  have 
manufactured,  useJand  sell  garments 
under  U.S.  Letters  Patent  4.740,213, 
owned  by  Golden  Trade,  and  the 
patent's  foreign  cointerparts. 

This  action  is  taHen  under  the 
authority  of  sectioii  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  §  1337, 
19  U.S.C.  §  1335).  I 

Hearing-impaire(  I  persons  are  advised 


that  information  or 


the  matter  can  be 


obtained  by  contacting  the 
Commission's  TDEJ  terminal  on  202- 
205-1810. 

Issued:  )uly  12, 19^4. 

By  order  of  the  Corfmission 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc.  94-17645  Fled  7-19-94;  8:45  am] 
eiUING  COOC  7020-02-P 


Pnvestigations  Nos.  f01-TA-360  and  361 
(Final)] 

Certain  Cart>on  Stfel  Butt-Weld  Pipe 
Fittings  from  India  and  Israel 

AGENCY:  United  Stc  tes  International 
Trade  Commission 
ACTION:  Institution 
countervailing  dut 


affinal 
investigations. 


3>1 


SUMMARY:  The  Conimissi 
notice  of  the  institi  tion 
countervailing  dut] 
701-TA-360  and 
section  705(b)  of 
as  amended  (19  U. 
Act)  to  determine 
in  the  United  States 
injured,  or  is  threat  med 
injury,  or  the  estab!  ishment 
industry  in  the  United 
materially  retarded 
imports  from  India 
cart)on  steel  butt- 


'  The  imported  prod 
these  investigations  con4st 


ion  hereby  gives 
of  final 


investigations  Nos. 

(Final)  under 
Tariff  Act  of  1930, 
;.C.  §l67ld(b))(the 
v'hetheran  industry 
is  materially 
with  material 
of  an 
States  is 
by  reason  of 
and  Israel  of  certain 
pipe  fittings,' 


Wild 


provided  for  in  subheading  7307.93.30 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

Pursuant  to  a  request  from  petitioner 
under  section  705(a)(1)  of  the  Act  (19 
U.S.C.  §  167ld(a)(l)).  Commerce  has 
extended  the  date  for  its  final 
determinations  to  coincide  with  those  to 
be  made  in  the  ongoing  antidumping 
investigations  on  certain  carbon  steel 
butt-weld  pipe  fittings  from  France, 
India,  Israel,  Malaysia,  the  Republic  of 
Korea,  Thailand,  the  United  Kingdom, 
and  Venezuela.  Accordingly,  the 
Commission  will  not  establish  a 
schedule  for  the  conduct  of  the 
countervailing  duty  investigations  until 
Commerce  makes  preliminary 
determinations  in  the  antidumping 
investigations  (currently  scheduled  for 
August  8. 1994). 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  June  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Deyman  (202-205-3197).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 
SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  certain 


Ul  ts 


covered  by  the  scope  of 
of  cartMn  steel  butt- 


weld  pipe  flttings  having  an  inside  diameter  of  less 
than  14  inches  (355  millimeters),  imported  in  either 
Hnished  or  unTinisbed  condition.  Such  pipe  fittings 
are  formed  or  forged  steel  products  used  to  join 
pipe  sections  in  piping  systems  where  conditions 
require  permanent  welded  connections,  as 
distinguished  from  fittings  based  on  other  methods 
of  £utening  (e.g.,  threaded,  grooved,  or  bolted 
fittings).  The  subject  pipe  fittings  come  in  a  variety 
of  shapes  which  include  "elbows",  "tees",  "caps", 
and  "reducers".  The  edges  of  the  finished  pipe 
fittings  are  beveled,  so  that  when  a  fining  is  placed 
against  the  end  of  a  pipe  (the  ends  of  which  have 
also  been  beveled),  a  shallow  channel  is  created  to 
accommodate  the  "bead"  of  the  weld  which  joins 
the  fitting  to  the  pipe. 


benefits  which  constitute  subsidies 
within  the  meaning  of  section  703  of  the 
Act  (19  U.S.C.  §  1671b)  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  India  and  Israel  of 
certain  carbon  steel  butt-weld  pipe 
fittings.  The  investigations  were 
requested  in  a  petition  filed  on  February 
28, 1994,  by  the  U.S.  Fittings  Group, 
Washington,  DC,  an  ad  hoc  trade 
association  consisting  of  five  domestic 
firms:  Hackney,  Inc.,  Dallas,  TX;  Ladish 
Co.,  Inc.,  Cudahy,  WS;  Mills  Iron  Works. 
Inc.,  Gardena,  CA;  Steel  Forgings,  Inc., 
Shreveport,  LA;  and  Tube  Forgings  of 
America,  Inc.,  Portland,  OR. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  app>earance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  riot  later  than  twenty-one  (21) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  Disciosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  ?^e 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  final 
investigations  available  to  authorized 
applicants  under  the  APO  Issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Ad 
of  1930,  title  VII.  as  amended.  This  notice  is 
published  pursuant  to  §  207.20  of  the 
Commission's  rules. 

Issued:  July  14, 1994. 

By  order  of  the  Commissiori. 
Donna  R.  Koehnke. 
Secretary. 
IFR  Doc.  94-17647  Filed  7-19-94;  8:45  am) 
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pnvestigation  332-344] 

The  Economic  Effects  of  Antidumping 
and  Countervailing  Duty  Orders  and 
Suspension  Agreements 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Sdieduling  of  public  hearing. 

EFFECTIVE  DATE:  July  11. 1994. 
SUMMAAV:  Following  receipt  of  a  letter 
dated  June  9. 1993,  from  the  United 
States  Trade  Representative  (USTO).  the 
Commission  instituted  investigation  No. 
332-344.  The  Economic  Effects  of 
Antidumping  and  Countervailing  Duty 
Orders  and  Suspension  Agreements, 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g))  on  July  1, 1993 
(Fed.  Reg..  Vol.  58.  No.  133.  July  14. 
1993.  pp.  37966-37967).  The 
Commission  was  requested  to  submit  its 
report  by  June  30.  1995. 
FOR  FURTHER  INFORMATION:  General 
information  may  be  obtained  from  Ms. 
Arona  Butcher  (202-205-2230).  Office 
of  Operations.  U.S.  International  Trade 
Commission.  Washington,  DC  20436. 
For  information  on  the  legal  aspects  of 
this  investigation  contact  Mr.  William 
Gearhart  of  the  Office  of  the  General 
Counsel  (202-205-3091).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (202)  205-1810. 

Background 

As  requested  by  USTR.  the 
Commission  will  investigate  the 
economic  effects  of  such  orders  and 
suspension  agreements,  and  the 
economic  effects  of  the  dumping  and 
subsidy  practices  that  such  orders  and 
agreements  address.  The  investigation 
will  include  a  comprehensive  empirical 
analysis  of  the  economic  condition  of 
U.S.  domestic  industries  impacted 
(including  upstream  and  downstream 
industries)  by  unfairly  traded  imports 
both  before  and  after  relief  was  granted. 
This  analysis  will  include  relevant 
industry  information  on  employment, 
wages,  production,  prices,  investment, 
trade  and  other  factors  internal  and 
external  to  the  industry  including  but 
not  limited  to  the  relevant  unfair  foreign 
trade  practices  affecting  the  general 
health  and  competitiveness  of  such 
industries.  Also,  the  USTR  has 
requested  that  a  standard  comparative 
static  model  be  employed  to  estimate 
the  economic  effects  of  the  unfair  trade 
practices  and  remedies  on  selected  U.S. 
industries. 

The  USTR  noted  that  the  process  of 
relief  from  unfair  trade  practices  entails 
real  costs  to  firms,  to  individual  workers 
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The  EcofXMnic  Effects  of  Antidumping 
and  CountervaUing  Duty  Orders  and 
Suspension  Agreements 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Scheduling  of  public  hearing. 

EFFECTIVE  DATE:  July  11. 1994. 
SUMMAAY:  Following  receipt  of  a  letter 
dated  June  9. 1993,  6x)m  the  United 
States  Trade  Representative  (USTO),  the 
Commission  instituted  investigation  No. 
332-344.  The  Economic  Effects  of 
Antidumping  and  Countervailing  Duty 
Orders  and  Suspension  Agreements. 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g))  on  July  1. 1993 
(Fed.  Reg..  Vol.  58.  No.  133.  July  14. 
1993.  pp.  37966-37967).  The 
Commission  was  requested  to  submit  its 
report  by  June  30,  1995. 
FOR  FURTHER  INFORMATION:  General 
information  may  be  obtained  from  Ms. 
Arona  Butcher  (202-205-2230).  Office 
of  Operations,  U.S.  International  Trade 
Commission.  Washington,  DC  20436. 
For  information  on  the  legal  aspects  of 
this  investigation  contact  Mr.  WiUiam 
Gearhart  of  the  Office  of  the  General 
Counsel  (202-205-3091).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (202)  205-1810. 

Background 

As  requested  by  USTR.  the 
Commission  will  investigate  the 
economic  effects  of  such  orders  and 
suspension  agreements,  and  the 
economic  effects  of  the  dumping  and 
subsidy  practices  that  such  orders  and 
agreements  address.  The  investigation 
will  include  a  comprehensive  empirical 
analysis  of  the  economic  condition  of 
U.S.  domestic  industries  impacted 
(including  upstream  and  downstream 
industries)  by  unfairly  traded  imports 
both  before  and  after  relief  was  granted. 
This  analysis  will  include  relevant 
industry  information  on  employment, 
wages,  production,  prices,  investment, 
trade  and  other  finrtors  internal  and 
external  to  the  industry  including  but 
not  limited  to  the  relevant  unfair  foreign 
trade  practices  affecting  the  general 
health  and  competitiveness  of  such 
industries.  Also,  the  USTR  has 
requested  that  a  standard  comparative 
static  model  be  employed  to  estimate 
the  economic  effects  of  the  unfair  trade 
practices  and  remedies  on  selected  U.S. 
industries. 

The  USTR  noted  that  the  process  of 
relief  from  unfair  trade  practices  entails 
real  costs  to  finns,  to  individual  workers 


and  to  taxpayers.  The  USTR  has 
requested  the  Commission  to 
complement  the  empirical  analysis 
above  with  quantitative  and  other 
estimates  of  the  labor  and  other 
domestic  adjustment  costs  involved. 
Also  as  requested  by  the  USTR,  the 
Commission  will  seek  to  provide  an 
assessment  of  the  economy-wide  net 
economic  welfare  effects  of  unfair  trade 
practices  and  the  remedies  provided. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW..  Washington, 
DC.  beginning  at  9:30  a.m.  on  September 
29.  1994  and  September  30, 1994  (if 
required).  All  persons  shall  have  the 
right  to  appear,  by  coun^l  or  in  person, 
to  present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW.. 
Washington.  DC  20436,  no  later  than 
5:15  p.m..  September  13, 1994.  Any 
prehearing  hhefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  pjn..  September  13. 1994;  the 
deadline  for  filing  post-hearing  brieiis  or 
statements  is  5:15  p  m..  October  14. 
1994. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation.  Commercial 
or  financial  information  that  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  §201.6  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  October  14, 1994.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission.  500  E  Street  SW.. 
Washington.  DC  20436. 


Persons  wi\h  mobihty  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

Issued:  July  13, 1994. 

By  order  of  the  Commission. 
Doiuia  R.  Koehnke. 
Secretary. 
(FR  D(x;.  94-17646  Filed  Or-19-94:  8:45  am) 

B4LUNCCOOE  7OZ0-Oi-P 


[Investigation  No.  337-TA-352] 

In  the  Matter  of  Certain  Personal 
Computers  With  Memory  Management 
Information  Stored  in  External  Memory 
and  Related  Materials:  Commission 
Determination  Not  To  Review  an  Initial 
Determination  Terminating  the 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  detennined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination  (ID) 
in  the  above-captioned  investigation 
terminating  the  investigation  because  of 
the  collateral  estoppel  effect  of  the 
district  court  judgment  in  Cyrix  Corp.  v. 
Intel  Corp.  v.  Texas  Instruments,  No. 
4:92cv52  (E.D.  Texas.  Sherman 
Division). 

FOR  FURTHER  INFORMATWN  CONTACT:  Jean 
Jackson.  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 
SUPPLEMENTARY  INFORMATION:  Ofi  April 
12,  1994,  respondent-intervenor 
Advanced  Micro  Devices,  Inc.  (AMD) 
and  respondents  Twinhead  Infl  Corp. 
and  Twinhead  Corp.  (Twinhead)  filed  a 
motion  for  summary  determination 
terminating  the  investigation  in  view  of 
a  U.S.  district  judgment  which  collateral 
estops  complainant  Intel  Corporation 
(Intel)  from  asserting  its  claims  against 
AMD  and  Twinhead  in  the  subject 
in\'estigation.  On  May  16. 1994.  Intel 
filed  an  opposition  to  the  motion.  The 
Commission  investigative  attorney  (lA) 
filed  a  response  supporting  the  motion 
on  May  16. 1994.  On  May  24. 1994. 
AMD  and  Twinhead  filed  a  motion  to 
file  a  reply  and  a  reply.  The  presiding 
ALJ  granted  the  motion  to  file  a  replv. 

On  June  6.  1994,  the  ALJ  issued  ah  ID 
(Order  No.  25)  granting  the  motion  of 
AMD  and  Twinhead.  Intel  filed  a 
petition  for  review  of  the  ID  on  June  15. 
1994.  which  was  opposed  by  Twinhead, 
AMD.  and  the  lA  on  June  22, 1994.  No 
agency  comments  were  received. 


37056  Federal  Register  /  Vol.  59,  No.  138  /  Wednesday,  July  20,  1994  /  Notices 


Federal  Register  /  Vc 


This  action  is  takisn  under  the 


authority  of  section 
ofl930,  19U.S.C.  § 


337  of  the  Tariff  Act 
1337,  and  section 


210.53(h)  of  theCoijimission's  Interim 
Rules  of  Practice  and  Procedure,  19  CFR 
210.53(h).  I 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in   • 
connection  with  thip  investigation  are  or 
will  be  available  fori  inspection  during 
official  business  honrs  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  rf  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SVV.,  Washinjton,  DC  20436, 
telephone  202-205^  2000.  Hearing- 
impaired  persons  ai  a  advised  that 
information  on  the  matter  can  be 
obtained  by  contact 
Commission's  TDD 
205-1810. 

Issued:  July  11. 199- 

By  order  of  the  Comfnission, 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  94-17644  Fil^d  7-19-94;  8:45  am) 
BILUfKi  COOC  702(M»-P 


ng  the 
;erminal 


pnvestigation  No.  731 


-TA-675  (Final)] 


Saccharin  From  Ch  na 


agency:  United  Stages  International 
Trade  Commission 
ACTION:  Institution 
Rnal  antidumping  i 


end  scheduling  of  a 
I  ivestigation. 


sect 
19 


«ir 


SUMMARY:  The  Comi  n 
notice  of  the  institu  ion 
antidumping  invest  gat 
675  (Final)  under 
Tariff  Act  of  1930  ( 
(the  Act)  to  determine 
industry  in  the  Unitpd 
materially  injured, 
material  injury,  or  t 
an  industry  in  the  United 
materially  retarded, 
imports  from  China 
provided  for  in  subi^ead 
of  the  Harmonized 
the  United  States. 

For  further  infomlation 
the  conduct  of  this 
hearing  procedures, 
application,  consult 
Rules  of  Practice 
201,  subparts  A  th 
201),  and  part  207 
CFR  part  207). 
EFFECTIVE  DATE:  jun^ 
FOR  FURTHER 
Robert  Carpenter  (2 
Office  of  Investigati 
International  Trade 
Street  SW.,  Washi 
Hearing-impaired  persons 
information  on  this 
the  Commission's 


!an  1 
ircu 

!U 


I  INFORM  ATION 


njton 


on  202- 


ission  hereby  gives 
of  flnal 

ion  No.  731-TA- 
ion  735(b)  of  the 
U.S.C.  §1673d(b)) 
whether  an 
States  is 

is  threatened  with 
le  establishment  of 

States  is 
by  reason  of 
of  saccharin, 

ing  2925.11.00 
ariff  Schedule  of 


in 


concerning 
vestigation, 
and  rules  of  general 
the  Commission  s 
Procedure,  part 
ghE  (19  CFR  part 
bparts  Aand  C  (19 


23, 1994. 

CONTACT: 
2-205-3172), 
ms,  U.S. 

Commission,  500  E 
DC  20436. 
can  obtain 
natter  by  contacting 
~  terminal  on^202- 


TDD 


205-1810.  Persons  writh  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8,1). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  saccharin 
from  China  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  §  1673b).  The  investigation  was 
requested  in  a  petition  filed  on 
November  18, 1993,  by  PMC  Specialties 
Group,  Cincinnati,  OH. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  theComnsission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  tlie  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  October  28, 1994. 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.21  of 
the  Commission's  rules. 


Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  November  10, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  November  4, 
1994.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  November  8, 1994,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  §§  201.6(b)(2), 
201.13(f),  and  207.23(b)  of  the 
Commission's  rules.  Parties  are  strongly 
encouraged  to  submit  as  early  in  the 
investigation  as  possible  any  requests  to 
present  a  portion  of  their  hearing 
testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  November  4, 1994.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  November  21 
1994;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  November  21, 
1994.  All  written  submissions  must 
conform  with  the  provisions  of  §  201 .8 
of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  he 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 


document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules. 

Issued:  July  15, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
jFR  Doc.  94-17648  Filed  7-19-94;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32545] 

Wisconsin  &  Southern  Railroad  Co.— 
Trackage  Rights  Exemption- 
Wisconsin  Central  Ltd. 

Wisconsin  Central  Ltd.  has  agreed  to 
grant  to  Wisconsin  &  Southern  Railroad 
Co.  (WSOR)  overhead  trackage  rights 
over  approximately  25.3  miles  of  rail 
line,  between  milepost  122.5,  at  Slinger, 
WI,  and  milepost  97.2,  at  Waukesha,  WI, 
where  the  line  connects  with  the  main 
line  of  WSOR's  affiliate,  the  Wisconsin 
&  Calumet  Railroad  Company  (WICT). 
The  trackage  rights  will  enable  WSOR  to 
interchange  cars  directly  with  WICT. 
The  trackage  rights  were  to  become 
effective  on  July  7, 1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Robert  A.  Wimbish,  Rea,  Cross  & 
Auchincloss,  1920  N  Street  NW..  Suite 
420,  Washington,  DC  20036. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Norfolk  and  Western  Ry.  Co.— 
Trackage  Rights— BN,  354  I.C.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  Inc.— Lease  and  Operate.  360  I.C.C. 
653  (1980). 

Decided:  July  12, 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
(FR  Doc.  94-17670  Filed  7-19-94:  8:45  am) 

BILUNG  CODE  7035-01-P 
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document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules. 

Issued:  July  15, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  94-1 7648  Filed  7-19-94:  8:45  am) 

BILLING  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32545] 

Wisconsin  &  Southern  Railroad  Co.— 
Trackage  Rights  Exemption- 
Wisconsin  Central  Ltd. 

Wisconsin  Central  Ltd.  has  agreed  to 
grant  to  Wisconsin  &  Southern  Railroad 
Co.  (WSOR)  overhead  trackage  rights 
over  approximately  25.3  miles  of  rail 
line,  between  milepost  122.5,  at  Slinger, 
WI,  and  milepost  97.2,  at  Waukesha,  WI, 
where  the  line  connects  with  the  main 
line  of  WSOR's  affiliate,  the  Wisconsin 
&  Calumet  Railroad  Company  (WICTJ. 
The  trackage  rights  will  enable  WSOR  to 
interchange  cars  directly  with  WICT. 
The  trackage  rights  were  to  become 
effective  on  July  7, 1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Robert  A.  Wimbish,  Rea,  Cross  & 
Auchincloss,  1920  N  Street  NW.,  Suite 
420,  Washington,  DC  20036. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Norfolk  and  Western  Ry.  Co.— 
Trackage  Rights— BN,  354  I.C.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry..  Inc.— Lease  and  Operate,  360  I.C.C. 
653  (1980). 

Decided:  July  12, 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  94-17670  Filed  7-19-94;  8:45  am] 

BILUNG  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  wjll  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  m^y  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  AND\o  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

11)  Application  for  Waiver  of  Grounds 
of  Excludability  Form  1-690. 

(2)  Form  N-426.  Immigration  and 
Naturalization  Service. 


(3)  One-Time  only. 

(4)  Individuals  or  households.  The 
information  on  the  1-690  application  is 
used  by  the  Immigration  and 
Naturalization  Service  in  considering 
eligibility  for  legalization  under  sections 
210  and  245A  of  the  Immigration  and 
Naturalization  Act,  during  the 
processing  of  both  the  application  for 
temporary  resident  status  and  the 
application  for  permanent  resident 
status. 

(5)  52,000  annual  respondents  at  .250 
hours  per  response. 

(6)  - 12,000  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comments  on  this  item  is 
encouraged. 

Dated:  July  15. 1994. 
Rolwrt  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  offustice. 
[FR  Doc.  94-17597  Filed  7-19-94;  8:45  am| 
BILUNG  COOE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-1319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
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such  comments  wi|J  prevent  you  &x)in 
prompt  submission,  you  should  notify 
tlie  OMB  reviewer  And  the  DOJ 
Clearance  Officer  of  yoiir  intent  as  soon 
as  possible.  Writteq  comments  regarding 
the  burden  estimat^  or  any  other  aspect 
of  the  collection  roiy  be  submitted  to 
Office  of  Infonnatiqii  and  Regulatory 
Affairs.'OfBce  of  K^agement  and 
Budget.  Washingtoe,  DC  20503.  and  to 
Mr.  Robert  B.  Briggi,  Etepartment  of 
Justice  Clearance  Officer,  Systems 
Policy  Stafi/Informition  Resources 


Management/Justicfe 
Division,  Suite  850 
DC  20530 


'  Ex  -). 


(Ftnn 


Extension  of  the 
Currently  Approvec 
any  Change  in  the  i 
Method  oJCollectio  n 

(1)  Application  for 
Authorization 

(2)  1-765.  Inimigratioi 
,  Naturalization  Service 

(3)  On  occasion. 

(4)  Individuals  or 
information  will 
Immigration  and 
Service  to  determine 
work  authorizatio  i 
of  the  employmer  t 

(5)  1,000,000  annua 
hour  per  response . 

(6)  1,000,000  annua 

(7)  Not  applicable  u 
3504(h). 

Public  comment 
encouraged. 

Dated:  July  15,  1994 
Robert  B.  Briggs, 
Department  Clearance 
Deportment  of  Justice. 
[FR  Doc.  94-17595 


iration  Date  of  a 
Collection  Without 
Substance  or  in  the 
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Management 
WCTR,  Washington. 


mployment 

1-765) 
inand 


households.  The 
used  by  the 
Naturalization 
ehgibility  for 
and  for  issuance 
document, 
respondents  at  1 

burden  hours, 
ider  Section 

en  this  item  is 


Officer.  United  States 
7-19-94;  8:45  am) 


Information  Collectii>ns  Under  Review 

The  Office  of  Man  jgement  and  Budget 
(OMB)  has  been  seni  the  following 
collection(s)  of  infer  r.ation  proposals 
for  review  under  thej  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  ReauthorfeatioD  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  informatic 

(1)  The  title  of  the 

(2)  The  agency  fo  

and  the  applicable  component  of  the 
Department  sponsoriig  the  collection; 

(3)  How  often  the  brm  must  be  filled 
out  or  the  infbrmati(ii  is  collected; 

(4)  Who  will  be  as|ed  or  required  to 
respond,  as  well  as  a fcrief  abstract; 


jform/coUection; 
number,  if  any, 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Stafi/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washin^on,  DC  20530. 

Extension  of  the  expiration  date  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection 

(1)  Supplementary  Statement  for 
Graduate  Medical  Trainees.  Form  1-644 

(2)  Form  1-644.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  is  used  by  foreign  exchange 
visitors  who  are  seeking  an»xtension  of 
stay  in  order  to  complete  a  program  of 
graduate  education  and  training. 

(5)  3,000  annual  respondents  at  .83 
hours  per  response. 

(6)  - 187  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Uw  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  July  15, 1994. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

IFR  Doc  94-17596  Filed  7-19-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  52-001] 

Issuance  of  Final  Design  Approval 
Pursuant  to  10  CFR  Part  52,  Appendix 
O;  U.S.  Advanced  Boiling  Water 
Reactor  Design;  GE  Nuclear  Energy 

The  U.S.  Nuclear  Regulatory 
Commission  has  issued  a  final  design 
approval  (FDA)  to  GE  Nuclear  Energy 
(GE)  pursuant  to  10  CFR  Part  52, 
Appendix  O.  This  FDA  allows  the  U.S. 
advanced  boiling  water  reactor  (ABWR) 
standard  design  to  be  referenced  in  an 
application  for  a  construction  permit  or 
operating  license  pursuant  to  10  CFR 
Part  50,  or  in  an  application  for  a 
combined  license  pursuant  to  10  CFR 
Part  52. 

In  addition,  GE  has  completed  the 
technical  review  stage  of  design 
certification  pursuant  to  the  applicable 
requirements  of  Subpart  B  of  10  CFR 
Part  52.  The  staff  performed  its 
technical  review  of  the  U.S.  ABWR 
standard  safety  analysis  report,  certified 
design  material,  and  technical 
specifications  in  accordance  with  the 
standards  for  review  of  design 
certification  applications  set  forth  in  10 
CFR  Section  52.48  that  are  applicable 
and  technically  relevant  to  the  U.S. 
ABWR  standard  design,  including  the 
exemptions  and  applicable  regulations 
identified  in  Section  1.6  of  the  final 
safety  evaluation  report  (FSER).  On  the 
basis  of  its  evaluation  and  independent 
analyses,  as  discussed  in  the  FSER,  the 
staff  concludes  that,  subject  to 
satisfactory  completion  of  the  ABWR 
design  control  document  and  certified 
design  material,  GE's  application  for 
design  certification  meets  those  portions 
of  10  CFR  Section  52.47  that  are 
applicable  and  technically  relevant  to 
the  U.S.  ABWR  standard  design. 

Therefore,  the  staff  and  the  Advisory 
Committee  on  Reactor  Safeguards  will 
utilize  the  U.S.  ABWR  standard  design 
and  will  reply  on  it  in  the 
administrative  review  phase  of  the 
design  certification  process  in 
accordance  with  10  CFR  52.51. 

A  copy  of  the  FDA  has  been  placed 
in  the  NRC's  Public  Docket  Room,  the 
Gehnan  Building,  2120  L  Street.  N.W., 
Washington,  D.C.  20555.  for  review  by 
interested  persons. 

Dated  at  Rockville,  Maryland,  this  13tii  day 
of  July  1994. 


1  •.  r  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Cnitchfield, 

Associate  Director  for  Advanced  Reactors  and 
License  Renewal,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  94-17609  Filed  7-19-94;  8:45  am) 
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[I>ocket  No.  50-346] 

Toledo  Edison  Company,  et  al.;  Davis- 
Besse  Nuclear  Power  Station,  Unit  No. 
1;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
3,  issued  to  the  Toledo  Edison 
Company.  Centerior  Service  Company, 
and  the  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  located  in  Ottawa 
County,  Ohio. 

Environmental  Assessment 

Indentification  of  Proposed  Action 

The  proposed  action  would  revise  the 
operating  license  to  reflect  the  proposed 
merger  of  the  Toledo  Edison  Company 
into  the  Cleveland  Electric  Illuminating 
Company.  These  companies  are 
currently  wholly  owned  subsidiaries  of 
the  Centerior  Energy  Corporation.  As 
described  in  the  application,  the 
company  formed  from  the  merger  is 
intended  to  be  renamed.  The  name  of 
the  combined  operating  company  has 
yet  to  be  determined  (hereinafter 
referred  to  as  "NEWCO")  and  the 
licensees  indicate  it  will  be  provided  by 
supplemental  letter.  The  proposed 
amendment  would  (1)  replace  the 
Toledo  Edison  Company  and  Cleveland 
Electric  Illuminating  Company  with 
NEWCO  as  a  licensee,  (2)  designate 
NEWCO  as  owner  of  Davis-Besse 
Nuclear  Power  Station,  Unit  1,  and  (3) 
make  other  associated  changes  to  the 
licen.se  as  indicated  in  the  amendment 
application.  Centerior  Service  Company 
would  be  unaffected  by  the  amendment 
and  would  remain  in  a  licensee. 

The  proposed  action  is  in  accordance 
with  the  licensee's  amendment 
application  dated  June  6, 1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action  in  the  form  of  an 
amendment  application  is  needed  to 
reflect  the  result  of  the  proposed  merger 
of  the  Toledo  Edison  Company  into  the 
Cleveland  Electric  Illuminating 
Company.  This  action  is  also  intended 
to  maximize  the  operating  efficiencies  of 
the  two  affiliated  companies. 
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i  Vr  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Cnitchfield, 

Associate  Director  for  Advanced  Reactors  and 
License  Renewal,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  94-17609  Filed  7-19-94;  8:45  am) 
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[Docket  No.  50-346] 

Toledo  Edison  Company,  et  at.;  Davis- 
Besse  Nuclear  Power  Station,  Unit  No. 
1;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
3.  issued  to  the  Toledo  Edison 
Company,  Centerior  Service  Company, 
and  the  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  located  in  Ottawa 
County,  Ohio. 

Environmental  Assessment 

Indentification  of  Proposed  Action 

The  proposed  action  would  revise  the 
operating  license  to  reflect  the  proposed 
merger  of  the  Toledo  Edison  Company 
into  the  Cleveland  Electric  Illuminating 
Company.  These  companies  are 
currently  wholly  owned  subsidiaries  of 
the  Centerior  Energy  Corporation.  As 
described  in  the  application,  the 
company  formed  from  the  merger  is 
intended  to  be  renamed.  The  name  of 
the  combined  operating  company  has 
yet  to  be  determined  (hereinafter 
referred  to  as  "NEWCO")  and  the 
licensees  indicate  it  will  be  provided  by 
supplemental  letter.  The  proposed 
amendment  would  (1)  replace  the 
Toledo  Edison  Company  and  Cleveland 
Electric  Illuminating  Company  with 
NEWCO  as  a  Ucensee,  (2)  designate 
NEWCO  as  ovnier  of  Davis-Besse 
Nuclear  Power  Station.  Unit  1,  and  (3) 
make  other  associated  changes  to  the 
license  as  indicated  in  the  amendment 
application.  Centerior  Service  Company 
would  be  unaffected  by  the  amendment 
and  would  remain  in  a  licensee. 

The  proposed  action  is  in  accordance 
with  the  licensee's  amendment 
application  dated  June  6, 1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action  in  the  form  of  an 
amendment  application  is  needed  to 
reflect  the  result  of  the  proposed  merger 
of  the  Toledo  Edison  Company  into  the 
Cleveland  Electric  Illuminating 
Company.  This  action  is  also  intended 
to  maximize  the  operating  efficiencies  of 
the  two  affiliated  companies. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  will  be  no  changes 
to  the  facility  or  to  the  operating, 
maintenance,  engineering  or  other 
nuclear-related  personnel  as  a  result  of 
the  proposed  merger  and  license 
amendment.  The  proposed  merger 
would  not  change  the  technical 
qualifications  and  responsibilities  of 
personnel.  All  of  the  Toledo  Edision 
Company  personnel  in  the  Davis-Besse 
organization  would  be  transferred  to 
NEWCO  upon  completion  of  the  merger. 
T^is  organization  would  continue  to 
report  to  Centerior  Service  Company. 
After  the  merger,  NEWCO  and  Centerior 
Service  Company  would  be  required  to 
continue  to  operate,  manage,  and 
maintain  the  Davis-Besse  Nuclear  Power 
Station  in  accordance  with  the 
conditions  and  requirements  of  the 
NRC.  No  changes  resulting  from  merger 
are  expected  with  regard  to  the 
following:  lines  on  authority  and 
responsibility,  essential  nuclear  support 
functions  provided  to  Davis-Besse, 
effectiveness  of  the  organization, 
priorities  and  ongoing  plant 
improvement  projects,  technical 
qualifications,  and  corporate  financial 
resources  presently  available  in  support 
of  Davis-Besse  operations. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impact  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  the 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  The 
principal  alternative  to  the  action  would 
be  to  deny  the  request.  Such  action 
would  not  enhance  the  protection  of  the 
environmental  and  would  result  in  the 


Facility  Operating  License  No.  NPF-3 
not  appropriately  reflecting  the  effect  of 
the  merger. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Envirorunental 
Statement  for  the  Davis-Besse  Nuclear 
Power  Station,  Unit  1,  documented  in 
NUREG-75/097  (October  1975). 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
Ohio  State  Official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  of  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  June  6,  1994,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Dated  at  Rockville,  Mar>'land,  this  13th  day 
of  July  1994. 

For  the  Nuclear  Regulatory  Commission. 
Jon  B.  Hopkins, 

Acting  Director.  Project  Directorate  111-3. 
Division  of  Reactor  Projects— IWIV.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  94-17611  Filed  7-19-94:  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards  Sut>committee  Meeting  on 
Materials  and  Metallurgy;  Meeting 

The  ACRS  Subcommittee  on  Materials 
and  Metallurgy  will  hold  a  meeting  on 
August  3.  1994,  Room  T-2B3, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday,  August 
3,  1994 — 8:30  a.m.  until  the  conclusion 
of  business. 

The  Subcommittee  will  review  the 
NRC  staff's  proposed  generic  letter  on 
steam  generator  tube  integrity  matters 
and  the  advance  notice  of  proposed 
rulemaking  for  steam  generator 
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surveillance  and  m*intenance.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actioiis,  as  appropriate, 
for  deliberation  by  the  full  Committee. 
Oral  statements  may  be  presented  by 
memb«s  of  the  public  with  the 
conoinence  of  the  Subcommittee 
Chairman:  written  i^atements  will  be 
accepted  and  made  evailable  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  d  iring  those  portions 
of  the  meeting  that  i  re  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  stan.  Persons  desiring 
to  make  oral  statemtnts  should  notify 
the  ACRS  staff  memper  named  below  as 
,  far  in  advance  as  prf  cticable  so  that 


lents  can  be  made, 
portion  of  the 

littee,  along  with 

who  may  be 


appropriate  eirrangei 

During  the  initial  [ 
meeting,  the  Subcor 
any  of  its  consultant 
present,  may  exchar  ge  preliminary 
views  regarding  mat  ters  to  be 
considered  during  t  le  balance  of  the 
meeting. 

The  Sabcommitte  i  will  then  hear 
presentations  by  an(  hold  discussions 
with  representatives  of  the  NRC  staff, 
nuclear  industry,  thi  sir  consultants,  and 
other  interested  per;  ons  regarding  this 
review. 

Further  informatidn  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  ca  icelled  or 
rescheduled,  the  Chi  lirman's  ruling  on 
requests  for  the  oppw  >rtunity  to  present 
oral  statements  and  he  time  allotted 
therefor  can  be  obtai  ned  by  contacling 
the  cognizant  ACRS  staff  engineer,  Mr. 
Noel  Dudley  (teleph)ne  301/415-7000) 
between  7:30  a.m.  ai  d  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  :he  above  named 
individual  five  days  before  the 
scheduled  meeting  t  >  be  advised  of  any 
changes  in  schedule  etc..  that  may  have 
occurred. 

Dated:  July  14, 1994. 
Sam  Doraiswainy, 
Chief,  Nuclear  Reacton 
IFR  Doc.  94-17612  Fikd 
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Biweekly  Notice;  Ap|3licatk>ns  and 
Amendments  to  Facility  Operating 
Licenses  Involving  Mo  Significant 
Hazards  Considerat  ons 


/.  Background 

Pursuant  to  Public 
U.S.  Nuclear 
(the  Commission  or 
publishing  this 


regulir 


Law  97-415,  the 
Regulat  ary  Commission 
1  iRC  staff)  is 

biweekly  notice. 


Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards, 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  June  24, 
1994,  through  July  8,  1994.  The  last 
biweekly  notice  was  published  on  July 
6, 1994  (59  FR  34657). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  3G-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  not"ice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  v>rill  consider  all  public 
and  State  comments  received  before   . 


action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occiu-  very  infi-equently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland  fttsm  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelmen  Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  August  19, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  resf)ect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and^a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimaent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  doctmient  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  ^e  above  date,  the 
Commission  or  an  Atomic  Safety  arid 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or  ' 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  e.xplain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  niay  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inten/ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intarvene  or  whcThas  been 
admitted'as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shali  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contenticHis  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or. 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  c<Hitention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shali  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
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following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  die 
nature  and  extent  of  the  pedtioner's 
property,  financial,  or  other  interest  in 
.  the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  niay  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  spedSc  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been    - 
admitted'as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements- described  above. 

Not  later  dian  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
-supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or. 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petidoner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  tinder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  tie 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is.  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  im.mediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
.  If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment, 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  CcHnmission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 
Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(1) 
(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Conunission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington.  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 


Arizona  PuUic  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528.  STN  50-529, 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station  (PVNGS),  Unit  Nos. 
1, 2.  and  3,  Maricopa  County,  Arizona 

Date  of  amendment  requests:  June  17, 
1994. 

Description  of  amendment  requests: 
The  proposed  changes  would  enhance 
the  PVNCS  technical  specifications  (TS) 
by  removing  five  tables  of  component 
Usts  in  accordance  with  NRC  Generic 
Letter  (GL)  91-08.  "Removal  of 
Component  lists  from  Technioil 
Specifications.  "  The  affected  tables  are 
3.3-9B,  3.3-9C,  3.6-1.  3.8-2,  and  3.8-3. 
The  references  to  these  five  tables  will 
also  be  removed  from  the  text  of  the  TS 
in  accordance  with  the  sampla  TS 
change  amendment  provided  by  the 
NRC  in  GL  91-08.  These  five  removed 
tables  will  be  incorporated  into  a  new 
document,  which  will  be 
administratively  controlled  according  to 
the  change  controls  provisions  of  the 
TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis 
about  the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  i — Involve  a  significant 
increase  in  the  probability  or 
consequence  of^an  accident  previously 
evaluated: 

The  proposed  amendment  will 
remove  five  tables  of  component  fists 
from  the  TS  and  add  them  to  an 
administratively  controlled  document 
which  is  subject  to  the  change  controls 
provisions  of  the  TS.  TTie  new  location 
of  the  affected  component  lists  is  easily 
retrievable.  The  existing  TS 
requirements  and  those  components  to 
which  they  apply  are  not  altered  by  this 
TS  amendment  There  are  no  changes  to 
the  operations,  maintenance, 
surveillance,  and/or  qualification  of  any 
component  on  the  removed  lists. 
Therefore,  the  probability  of  occurrence 
and  the  consequences  of  any  previously 
evaluated  accident  is  (sic)  not  changed. 

Standard  2 — Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated: 

The  TS  requirements  and  the 
components  to  which  they  apply  are  not 
altered  by  this  amendment.  The 
removed  component  lists  are  added  to  a 
controlled  and  easily  retrievable 
document.  This  amendment  has  no 
impact  on  plant  operations, 
maintenance,  testing,  or  component 
qualification.  Therefore,  the  possibility 
of  a  new  or  different  kind  of  accident  is 
not  created  by  this  amendment. 
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Standard  3 — Invdlve  a  significant 
reduction  in  a  marj  in  of  safety: 

The  removal  of  ti  ese  five  component 
lists  firom  the  TS  dees  not  alter  existing 
TS  requirements  or  those  components  to 
which  they  apply. '  'hese  lists  will  be 
added  to  an  admini  stratively  controlled 
document  which  is  subject  to  the 
controls  provisions  of  the  TS.  More 
specifically,  there  is  no  impact  on  safe 
plant  shutdown,  m{  intenance  or  hot 
standby,  containmeit  isolation 
capability,  containr  lent  leakage  rate, 
and/or  the  operabili  ty  of  safety  related 
valves.  Therefore,  n  moval  of  these  five 
component  lists  froi  n  the  TS  will  not 
involve  a  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  that 
review,  it  appears  tl  at  the  tliree 
standards  of  50.92(c  I  are  satisfied. 
-Therefore,  the  NRC  staff  proposes  to 
determine  that  the  a  mendment.  requests 
involve  no  significa  it  hazards 
consideration. 

Local  Public  Docl  ment  Room 
location:  Phoenix  Pi  iblic  Library,  12 
East  McDowell  Roac  .  Phoenix,  Arizona 
85004. 

Attorney  for  licen  ,ees:  Nancy  C. 
Loftin,  Esq.,  Corpon  te  Secretary  and 
Counsel,  Arizona  Pi  blic  Service 
Company.  P.O.  Box  53999.  Mail  Station 
9068.  Phoenix.  Arizi  »na  85072-3999. 

NEC  Project  Direc  or:  Theodore  R. 
Quay. 

Baltimore  Gas  and  I  lectric  Company. 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Powei  Plant,  Unit  Nos.  1 
and  2.  Calvert  Coun  y,  Maryland 

Date  of  amendme,  \ts  request:  May  27, 
1^4. 

Description  of  ami  ndmenfs  request: 
The  proposed  amen(  ment  would  revise 
the  Technical  Specil  icatioq  surveillance 
test  inter%fa!  from  mc  nthly  to  quarterly 
for  several  channel  f  jnctional  tests  for 
the  Reactor  Protectiv  e  System  and  the 
Engineered  Safety  F«  ature  Actuation. 
System  (ESFAS).  In  i  iddition.  an 
administrative  chanj  e  to  the  ESFAS 
table  would  remove  in  out-of-date 
footnote  concerning  he  emergency 
diesel  generator  logii ;  circuit 
modifications. 

Basis  for  proposec  no  significant 
hazards  consideratic  n  determination: 
As  required  by  10  Q  R  50.91(a).  the 
licensee  has  providea  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  whict  is  presented 
below: 

1.  VV^uld  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


The  Reactor  Protective  System  (RPS) 
and  the  Engineered  Safety  Features 
Actuation  System  (ESFAS)  provide  the 
actuation  signals  to  safety  equipment 
necessary  to  mitigate  design  basis 
accidents  and  transients.  The  proposed 
change  would  increase  the  surveillance 
test  interval  from  monthly  to  quarterly 
for  several  of  the  RPS  and  ESFAS 
instrumentation  channel  functional 
tests.  The  RPS/ESFAS  instruments  are 
not  an  initiator  in  any  previously 
evaluated  accidents.  Therefore,  the 
proposed  changed  does  not  involve  an 
increase  in  the  probability  of  an 
accident  previously  evaluated.  The 
required  plant-specific  setpoint  drift 
analysis  for  Calvert  Cliffs  demonstrated 
that  the  observed  changes  in  instrument 
uncertainties  for  the  extended 
surveillance  test  interval  do  not  exceed 
the  current  30-day  setpoint 
assumptions.  This  provides  confidence 
the  90-day  test  interval  will  not  impact 
the  ability  to  detect  and  monitor  system 
degradation.  Therefore,  the  proposed 
change  will  not  change  the  ability  of  the 
RPS/ESFAS  instrumentation  to  respond 
to  -and  mitigate  the  consequences  of  any 
previously  evaluated  accident.  In 
addition,  an  obsolete  footnote  is 
removed  from  ESFAS  Table  4.3-2. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Would  not  create  the  possibility  of 
a  new  or  different  type  of  accident  from 
any  accident  previously  evaluated. 

The  proposed  extended  surveillance 
test  interval  for  the  RPS  and  ESFAS  and 
the  removal  of  the  obsolete  footnote 
does  not  involve  any  changes  in 
equipment  or  the  function  of  these 
instruments.  The  proposed  change  does 
not  represent  a  change  in  the 
configuration  or  operation  of  the  plant. 
The  RPS  ami  ESFAS  setpoints  will  not 
be  changed  as  the  instrument 
uncertainties  resulting  from  the 
proposed  surveillance  test  interval 
(calculated  using  actual  plant  data)  are 
less  than  the  instrument  uncertainties 
assumed  for  the  current  surveillance 
interval.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  will  not  affect 
the  functions  of  the  RPS  or  the  ESFAS 
instruments.  The  CEN-327  and  CEN- 
327,  Supplement  1.  topical  reports 
quantified  the  corresponding  changes  in 
core  melt  frequency  for  the 
representative  fauh  tree  models  that 
were  developed  for  Calvert  Cliffs.  The 
proposed  change  has  two  principal 


effects  with  opposing  impacts  on  core 
melt  ft^uency.  The  first  impact  is  a 
slight  increase  in  core  melt  frequency 
that  results  from  the  increased 
unavailability  of  the  instrumentation  in 
question.  This  assumed  unavailability 
results  fit)m  less  frequent  testing.  The 
unavailabi  lity  of  the  tested 
instrumentation  components  represehts 
the  potential  for  the  failure  of  the 
reactor  to  trip,  an  Anticipated  Transient 
Without  Scram,  or  a  failure  of  the 
appropriate  engineered  safety  features  to 
actuate  when  required.  The  opposing 
impact  on  core  melt  risk  is  the 
corresponding  reduction  in  core  melt 
frequency  that  would  result  due  to  the   ~ 
reduced  exposure  of  the  plant  to  test- 
induced  transients.  The  two  changes  are . 
nearly  equal  and  the  net  result  is  no 
distinguishable  effect  on  plant  safety. 
The  NRC  issued  a  Safety  Evaluation 
Report  which  found  that  these 
evaluations  were  acceptable  for 
justifying  the  extensions  in  the 
surveillance  test  ii>tervals  for  the  RPS 
and  ESFAS  from  30  days  to  90  days. 
The  RPS  and  ESFAS  setpoints  will 
not  be  changed  since  the  instrument 
drift  resulting  ftt)m  the  proposed 
surveillance  test  interval  is  less  than  the 
instrument  drift  presently  assumed  for 
the  current  surveillance  interval.  This 
provides  confidence  the  90-day  test 
interval  will  not  impact  the  ability  to 
detect  and  monitor  system  degradation. 
The  removal  of  the  ESFAS  Table 
footnote  only  removes  obsolete 
information  from  the  Technical 
Specifications.  The  conclusions  of  the 
accident  analyses  in  the  Calvert  Cliffs 
Updated  Safety  Analysis  Report  remain 
valid  and  the  safety  limits  continue  to 
be  met.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  Michael  L. 
Boyle. 
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Baltimore  Gas  and  Electric  Company. 
•Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Cahceit  County.  Maryland 

Date  of  amendments  request:  ]une  B, 
1994. 

Description  of  amendments  request:  ■ 
The  proposed  amendments  would 
revise  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Unit  Nos.  1  and  2  {CCl/2). 
Technical  Specifications  (TS)  4.6.2.2.b 
to  extend  the  surveillance  interval  for 
the  containment  fan  coolers  from  18 
months  to  24  months.  The  requested 
changes  have  been  submitted  in 
accordance  with  Generic  Letter  (GL)  91- 
04.  "Guidance  on  Preparation  of  a 
Licen.se  Amendment  Request  for 
Changes  in  Surveillance  Intervals  to 
Accommodate  a  24-Montb  Fuel  Cycle." 
These  proposed  amendments  are  part  of 
a  series  of  requests  that  will  eliminate 
the  need  for  mid-cycle  surveillance 
outages  to  atxommodate  the  existing  18 
month  surveillance  requirements  since 
CCl-2  is  operating  on  24-month  fuel 
cycles. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  ha7.ards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  signifi«;ant 
increase  in  the  probability  or 
consequences  of  an  accident  pn?\'iously 
evaluated. 

The  purpose  of  the  Containment  Air 
Cooling  (CAC)  System  is  to  cool  the 
containment  atmosphere,  and  thereby 
limit  containment  pressure  and 
temperature,  following  a  Loss  of  Coolant 
Accident  (LOCA)  or  Main  Stream  Line 
Break  in  containment.  Failure  of  the 
CAC  System  is  not  an  initiator  for  any 
previously  analyzed  accident.  ; 
Therefore,  the  proposed  channe  does  not 
involve  an  increase  in  the  probability  of 
.  an  accident  previously  evaluated. 

Historical  CAC  System  reliability, 
monthly  surveillances  and  monitoring 
of  CAC-ielated  plant  parameters  provide 
a.ssurance  that  undetected  system 
degradation  will  not  occur  between  24- 
month  surveillances,  and  the  system 
will  continue  to  perform  its  .safety 
fundion.  Therefore,  there  will  be  no 
significant  increase  in  the  consequences 
of  accidents  previously  evaluated. 
Therefore,  the  propo.sed  Tef;hniral 
Specifiiation  change  does  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Would  not  create  the  possibility  of  ' 
a  new  or  different  type  of  accident  from 
any  accident  previously  evaluated. 

this  requested  revision  to  increase 
the  interval  for  a  CAC  surveillance  from  . 
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Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-31 7  and  50-3JS,  Catvert 
Cliffs  Nuclear  Power  Plant,  UnitNos.  1 
and  2,  Calvert  County,  Maryland 

Dote  of  amendments  request:  ]uneB, 
1994. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Unit  Nos.  1  and  2  {CCl/2). 
Technical  Specifications  (TS)  4.6.2.2.b 
to  extend  the  surveillance  interval  for 
the  containment  fan  coolers  from^  18 
months  to  24  months.  The  requested 
changes  have  been  submitted  in 
accordance  with  Generic  Letter  (GL)  91- 
04,  "Guidance  on  Preparation  of  a 
Licen.se  Amendment  Request  for 
Changes  in  Surveillance  Intervals  to 
Accommodate  a  24-Month  Fuel  Cycle." 
These  proposed  amendments  are  part  of 
a  series  of  requests  that  will  eliminate 
the  need  for  mid-cycle  surveillance 
outages  to  accommodate  the  existing  18 
month  surveillance  requirements  since 
CCl-2  is  operating  on  24-month  fuel 
cycles. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  signifi«.^nt 
increase  in  the  probability  or 
consequences  of  an  accident  prex'iously 
evaluated. 

The  purpose  of  the  Containment  Air 
Cooling  (CAC)  System  is  to  cool  the 
containment  atmosphere,  and  thereby 
limit  containment  pressure  and 
temperature,  following  a  Loss  of  Coolant 
Accident  (LOGA)  or  Main  Stream  Line 
Break  in  containment.  Failure  of  the 
CAC  System  is  not  an  initiator  for  any 
previously  analyzed  accident.  ;  . 
Therefore,  the  proposed  chance  does  not 
involve  an  increase  in  the  probabiiify  of 
.  an  accident  previously  evaluated. 

Historical  CAC  System  reliability, 
monthly  surveillances  and  monitoring 
of  CAC-ielated  plant  parameters  provide 
assurance  that  undetected  system 
degradation  will  not  occur  between  24- 
month  surveillances,  and  the  system 
will  continue  to  perform  its  safety    , 
func.lion.  Therefore,  there  will  be  no 
significant  increase  in  the  consequencfs 
of  accidents  previously  evaluated. 
Therefore,  the  propo.sed  Tef.hniral 
Specification  change  does  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Would  not  create  the  possibility  of 
a  new  or  different  type  of  accident  from 
any  accident  previously  evaluated. 

This  requested  revision  to  increase 
the  interval  for  a  CAC  surveillance  from 


18  to  24  months  does  not  involve  a 
significant  change  in  the  design  or 
operation  of  the  plant.  No  hardware  is 
being  added  to  the  plant  as  part  of  the 
proposed  change.  TTie  proposed  change 
will  not  introduce  any  new  accident 
initiators.  Therefore,  the  proposed 
change  would  not  create  the  possibility 
of  a  new  or  different  type  of  accident 
from  any  accident  previously  evaluated. 

3.  Does  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  CAC  System  provides  a  n^rgin  of 
safety  by  providing  a  means  by  which 
containment  pressure  can  be  limited 
following  a  LOCA  or  Main  Steam  Line 
Break.  The  proposed  diange  does  not 
affect  the  operation  or  design  of  the  CAC 
System.  Historical  monthly 
surveillances  and  Control  Room 
indications  give  assurance  that  the 
reduction  in  surveillance  frequency  will 
not  adversely  affect  our  ability  to  detect 
degradation  in  the  system.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire.  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NPC  Project  Director:  Michael  L. 
Boyle. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-31 7  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County.  Maryland 

Date  of  amendments  reqttt-at:  June  8, 
1994. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Units  1  and  2,  Technical 
Specifications  4.8.1.1.1.b  to  extend  the 
alternate  69  kV  offsite  power  circuit 
.surveillance  frequency  from  18  to  24 
months. 

Basis  for  proposed  no  sii^nificnnt 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licen.seehas  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Would  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  purpose  of  the  69  kV  Southern 
Marj  land  Electric  Cooperative  (SMECO) 
power  source  is  to  act  as  an 
independent  energy  source  for 
achieving  and  maintaining  safe 
shutdown  of  the  plant  if  the  500  kV 
system  is  not  available.  Failure  of  the  69 
kV  SMEOO  system  is  not  an  initiator  for 
any  existing  accident.  Therefore,  the 
proposed  change  does  not  involve  an 
increa.se  in  the  probability  of  an 
accident. 

The  69  kV  SMEOO  system  could  be 
used  to  mitigate  the  consequences  of 
accidents  involving  a  loss  of  primary 
offsite  power.  However,  the  accident 
analyses  as.sume  that  if  the  500  kV 
circuits  were  not  available,  the 
Emergency  Diesel  Generators  would  be 
used  to  provide  power  to  maintain  the 
plant  in  a  safe  shutdown  condition.  A 
historical  review  of  sur\'eillance  test 
resuhs  indicates  the  system  has 
experienced  only  one  significant  failure 
in  the  last  ten  years.  In  addition,  the 
system  is  routinely  used. 

Hovvever,  the  SMECO  system  is  not 
assumed  to  function  in  our  accident 
analysis,  so  this  change  will  resuh  in  no 
significant  increase  in  the  consequences 
of  accidents  previously  evaluated. 
Therefore,  the  proposed  Technical 
Specification  change  does  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Would  not  create  the  possibility  of 
a  new  or  different  tyjje  of  accident  from 
any  acxident  previously  evaluated? 

This  requested  increase  in  the  interval 
for  a  69  kV  SMECO  surveillance  from  18 
to  24  months  does  not  involve  a 
significant  change  in  the  design  or 
operation  of  the  plant.  No  hardware  is 
being  added  to  the  plant  of  the  proposed 
change.  The  proposed  change  will  not 
introduce  any  new  accident  initiators. 
Therefore,  the  proposed  change  would 
not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  69  kV  SMECO  system  provides  a 
margin  of  safety  by  providing  an 
alternate  offsite  elet:trical  power  source. 
The  profwsed  change  does  not  affect  the 
operation  or  design  of  the  69  kV  SMECO 
system.  Historical  surveillance  data  and 
routine  use  indicates  that  the  reduction 
in  suiveillance  fitjquency  will  not 
adversely  affect  our  ability  to  detect 
degradation  in  the  system.  Therefore, 
the  proposed  change  does  not  involve  a 
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significant  reduction|in  a  margin  of 
safety.  j 

The  NRC  staff  has  ^viewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)|are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  arpendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Docur  lent  Room 
location:  Calvert  Coupty  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licenst  e;  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittmi  in.  Potts  and 
Trowbridge,  2300  N  i  treet,  NW., 
Washington.  DC  200:;  7. 

NRC  Project  Directs  >r:  Michael  L. 
Boyle 

Baltimore  Gas  and  El  metric  Company, 
Docket  No.  50-318.  C  jivert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  2.  Calvert 
County,  Maryland 

Date  of  amendmen  request:  May  27, 
1994. 

Description  ofame  idment  request: 
This  amendment  woi  Id  revise  the 
existing  heatup  and  c  )oldown  curves 
and  rates  to  increase  I  heir  applicability 
to  30  Effective  Full-P(  wer  Years  (EFPY). 
The  fluence  value  tha ;  was  used  to 
determine  the  heatup  and  cooldown 
curves  was  based  on  t  le  peak  fluence 
and  EFPY  at  the  end  (  f  Cycle  9  and  the 
peak  predicted  fluenc  9  for  Cycles  10 
and  beyond.  In  additi  )n,  a  variable- 
setpoint  low-temperal  ure  overpressure 
protection  (VLTOP)  system  is  being 
installed  to  increase  t  le  allowable 
operating  pressure  ba:  id  in  the  Low- 
Temperature  Overpre  isure  Protection 
(LTOP)  region.  The  V!  TOP  system  uses 
a  variable  power-operjted  relief  valve 
setpoint  to  take  advan  tage  of  increased 
Appendix  G  pressure  limits  at  increased 
reactor  coolant  systen  (RCS) 
temperatures.  This  system  will  increase 
the  operating  window  in  which  the 
plant  may  operate  duiing  heatup  and 
cooldown. 

Specifically,  this  amendment  would 
revise  the  Unit  No.  2  heatup  and 
cooldown  curves  and  rates  for  the 
following  Technical  S  secification  (TS) 
sections.  TS  Section  3  4.9.1.a  would  be 
revised  to  decrease  th((  maximum 
heatup  rate  from  a  Fixid  value  of  75  "¥/ 
hr  to  a  more  conservative  variable 
heatup  rate  of  30  "F  to  60  "F/hr  which 
varies  with  RCS  temperature  range  from 
70  "F  to  greater  than  2jl6  °F.  TS  Section 
3.4.9. l.b  would  be  revised  to  increase 
the  RCS  temperatures  for  the  maximum 
allowable  cooldown  ntes.  TS  Figures 
3.4.9-1  and  3.4.9-2  would  be  replaced 
by  new  RCS  pressure '  'emperature 
Limits.  The  revised  cu  rves  and  rates  are 
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based  on  the  predicted  fluence  value  for 
Cycle  10  and  beyond.    , 

The  following  TS  sections  would  be 
revised  to  support  modifications  to  the 
LTOP  system.  TS  sections  3.4.9.3.a.l 
and  3.4.9.3.a.2  would  be  changed  to 
"trip  setpoint  below  the  curve  in  Figure 
3.4.9-3*"  to  account  for  the  VLTOP 
system.  The  footnote,  "When  on 
shutdown  cooling,  the  PORV  trip 
setpoint  shall  be  less  than  or  equal  to 
443  psia,"  has  been  added  for  Shutdown 
Cooling  Operation  to  maintain  an  extra 
setpoint  that  is  independent  of  RCS 
temperature  and  is  equal  to  the  lowest 
variable  setpoint.  The  Minimum 
Pressure  and  Temperature  (MPT)  Enable 
would  be  changed  from  305  "F  to  301 
°F.  This  change  would  effect  TS  sections 
3.1.2.1,  3.1.2.3,  Table  3.3-3.  3.4.1.2. 
3.4.1.3.  3.4.3,  3.4.9.3,  4.5.2,  and  3.5.3. 
Due  to  the  lower  MPT  Enable 
temperature,  the  transition  region  at 
which  the  high  pressure  safety  injection 
pumps  are  placed  under  manual  control 
on  cooldown  and  restored  to  automatic 
status  on  heatup  would  be  changed  from 
a  temperafue  range  of  305  °F-350  °F,  to 
301  ''F-325  "F.  This  affects  TS  3.5.3  and 
Table  3.3-3.  TS  Bases  Sections  B3/4.4.1. 
B3/4.4.9,  and  3/4.5.2  would  change  to 
be  consistent  with  the  proposed  change 
and  to  provide  additional  clarification 
of  some  of  the  existing  bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Low  Temperature  Overpressure 
Protection  (LTOP)  system,  including  the 
administrative  controls,  ensures  that  the 
10  CFR  Part  50.  Appendix  G,  Pressure- 
Temperature  (P-T)  limits  for  the  reactor 
pressure  vessel  will  not  be  violated 
while  operating  at  low  temperatures. 
The  heatup  and  cooldown  curves  are 
conservatively  developed  in  accordance 
with  the  fracture  toughness 
requirements  of  10  CFR  Part  50, 
Appendix  G,  as  supplemented  by  the 
American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  Section  IIL  Appendix  G.  The 
reactor  vessel  material  Adjusted  RTndt 
values  are  based  on  the  conservative 
methodology  provided  in  Regulatory 
Guide  1.99,  Revision  2. 

Analyses  show  that  the  proposed  use 
of  a  variable  LTOP  system  will  not 
result  in  a  significant  increase  in  the 
probability  of  an  inadvertent  opening  of 
a  Power-Operated  Relief  Valve  (PORV) 


causing  a  small  break  Loss-of-Coolant- 
Accident.  The  proposed  heatup  and 
cooldown  curves  and  associated  limits 
continue  to  provide  conservative 
restrictions  on  Reactor  Coolant  System 
(RCS)  pressure  to  minimize  material 
stresses  in  the  RCS  due  to  normal 
operating  transients,  thus  minimizing 
the  likelihood  of  a  rapidly  propagating 
fracture  due  to  pressure  transients  at 
low  temperatures.  Because  the  proposed 
heatup  and  cooldown  curves  and  rates 
are  based  on  conservative  Appendix  G 
methods,  and  because  the  LTOP 
controls  protect  the  Appendix  G  P-T 
limits,  the  proposed  curves  and  limits 
do  not  involve  an  increase  in  the 
probability  of  accidents  previously 
evaluated. 

The  proposed  use  of  a  variable  PORV 
trip  setpoint  and  the  increase  in  the 
allowable  fluence  at  the  reactor  vessel 
wall  results  in  the  changes  to  the  heatup 
and  cooldown  curves  and  rates,  the 
Minimum  Pressure  and  Temperature 
(MPT)  Enable  temperature,  and  high 
pressure  safety  injection  pump  manual 
control  transition  temperature.  These  ^ 
proposed  changes  continue  to  provide 
sufficient  margin  to  accommodate 
postulated  pressurization  from  mass  and 
energy  addition  transients.  Calculations 
have  been  performed  that  predict  the 
response  to  such  transients.  Because  the 
results  of  the  analyses  remain  well 
within  the  conservative  acceptance 
limits  of  Appendix  G,  these  changes  do 
not  increase  the  consequences  of 
accidents  previously  evaluated. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  oreviously  evaluated. 

2.  Would  not  create  the  possibility  of 
a  new  or  different  type  of  accident  from 
any  accident  previously  evaluated. 
The  new  variable  LTOP  control 
system  along  with  the  proposed  changes 
to  the  Technical  Specifications  will 
ensure  that  the  Appendix  G  P-T  limits 
will  not  be  violated  during  low 
temperature  operations.  While  setpoints 
and  curves  have  changed,  this  proposed 
change  does  not  introduce  any  operator 
actions  that  are  significantly  different 
from  current  operator  actions  used  at 
the  plant.  The  variable  LTOP  system 
will  continue  to  have  redundant 
channels  to  ensure  that  no  single 
equipment  failure  or  operator  error  will 
result  in  violation  of  the  P-T  Hmits.  The 
use  of  a  variable  LTOP  system  does  not 
create  a  new  failure  mechanism  for  the 
PORV.  The  failure  mechanism  for  the 
PORV  continues  to  be  an  inadvertent 
opening  or  the  failure  to  open  during  a 
pressure  transient  which  has  been 
previously  evaluated.  Therefore,  the 
proposed  change  does  not  create  the 


possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
-  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

This  change  will  ensure  that  the 
margin  of  safety  is  maintained  with 
respect  to  energy  or  mass  addition 
events  in  that  none  of  the  events 
postulated  could  challenge  the 
Appendix  G  limits.  The  proposed  use  of 
a  variable  PORV  trip  setpoint  and  the 
increase  in  the  allowable  fluence  at  the 
reactor  vessel  wall  necessitate  the 
changes  to  the  heatup  and  cooldown 
curves  and  rates,  the  MPT  Enable 
temperature,  and  high  pressure  safety 
injection  pump  manual  control 
transition  temperature.  These  changes 
ensure  that  the  margin  of  safety  is 
maintained  by  protecting  the  Appendix 
G  limits  for  all  postulated  transients. 
Therefore,  the  projjosed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  reque.st 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Michael  L. 
Boyle. 

Carolina  Power  &■  Light  Company,  et  al. 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2.  Brunswick  County,  North 
Carolina 

Date  of  amendments  request:  June  17, 
1994. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revis^he  Technical  Specifications  (TS) 
to  (1)  remove  the  heatup  and  cooldown 
curves  from  TS  3/4.4.6  and  relocate 
them  to  a  newly  created  Pressure  and 
Temperature  Limits  Report,  and  (2) 
remove  the  reactor  vessel  material 
surveillance  program  withdrawal 
schedule  frtim  TS  Table  4.4.6.3-1  and 
relocate  it  to  the  Updated  Final  Safety 
Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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f>ossibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
-  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

This  change  will  ensure  that  the 
margin  of  safety  is  maintained  with 
respect  to  energy  or  mass  addition 
events  in  that  none  of  the  events 
postulated  could  challenge  the 
Appendix  G  limits.  The  proposed  use  of 
a  variable  PORV  trip  setpoint  and  the 
increase  in  the  allowable  fluence  at  the 
reactor  vessel  wall  necessitate  the 
changes  to  the  heatup  and  cooldown 
curves  and  rates,  the  MPT  Enable 
temperature,  and  high  pressure  safety 
injection  pump  manual  control 
transition  temperature.  These  changes 
ensure  that  the  margin  of  safety  is 
maintained  by  protecting  the  Appendix 
G  limits  for  all  postulated  transients. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NVV., 
Washington,  DC  20037. 

NBC  Project  Director  Michael  L. 
Boyle. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request:  June  17, 
1994. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revis^.he  Technical  Specifications  (TS) 
to  (1)  remove  the  heatup  and  cooldown 
curves  from  TS  3/4.4.6  and  relocate 
them  to  a  newly  created  Pressure  and 
Temperature  Limits  Report,  and  (2) 
remove  the  reactor  vessel  material 
surveillance  program  withdrawal 
schedule  from  TS  Table  4.4.6.3-1  and 
relocate  it  to  the  Updated  Final  Safety 
Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91|a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  amendment  jsic] 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  changes  are  administrative  in 
nature.  These  changes  do  not  alter  the 
configuration  or  operation  of  the 
facility.  The  Limiting  Safety  Systems 
Settings  and  Safety  Limits  specified  in 
the  current  Technical  Specifications 
remain  unchanged. 

2.  The  proposed  amendment  IsicJ 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
safety  analysis  of  the  facility  remains 
complete  and  accurate.  There  are  no 
physical  changes  to  the  facility  and  the 
plant  conditions  for  which  the  design 
basis  accidents  have  been  evaluated  are 
still  valid.  The  operating  procedures 
and  emergency  procedures  are 
unaffected. 

3.  The  proposed  amendment  Isicl 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety  because  these 
margins  are  estabUshed  through  the 
Limiting  Conditions  of  Operation, 
Limiting  Safety  System  Settings  and 
Safety  Limits  specified  in  the  Tet:hnical 
Specifications,  and  since  there  are  no 
changes  to  the  physical  design  or 
operation  of  the  facility,  these  margins 
will  not  be  changed. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  William  H. 
Bateman. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  amendment  request:  January 
19, 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  by 
increasing  the  minimum  reactor  coolant 
system  temperature  required  for 
criticality  from  500  degrees  Fahrenfieit 
to  530  degrees  Fahrenheit. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  result 
in  a  significant  increase  in  the 
probability  or  consequences  of  acodents 
previously  evaluated.  The  probability 
for  an  accident  is  independent  of  the 
changes  being  proposed.  Reactor 
criticality  at  530  degrees  Fahrenheit 
instead  of  the  nominal  no-load  T^^g  of 
547  degrees  Fahrenheit  does  not  affect 
any  of  the  accident  initiators  in  the  • 
analyses,  but  does  change  one  of  the 
initial  conditions  assumed  in  the  Safety 
Analysis.  However,  the  change  in  initial 
conditions  from  the  nominal  no-load 
temperature  of  547  degrees  Fahrenheil 
to  530  degrees  Fahrenheit  does  not 
increase  the  probability  of  any  of  the 
events  considered  in  the  Safety 
Analysis.  The  proposed  Minimum 
Temperature  for  Criticality  specification 
(530  degrees  Fahrenheit)  will  be  more 
restrictive  than  the  current  specification 
which  allows  reactor  criticality  at  a 
temperature  as  low  as  500  degrees 
Fahrenheit.  In  addition,  the  Action 
Statement  will  require  operator 
response  to  place  the  reactor  in  a 
subcritical  condition  (Mode  3)  with  15 
minutes  should  the  temperature  drop 
below  the  limit  for  greater  than  a 
specified  amount  of  time  (15  minutes). 

Likewise,  the  proposed  change  does 
not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated.  In  the  reanalysis  of  the  Zero 
Power  accidents  (Rod  Withdrawal  From 
Subcritical,  Rod  Ejection.  Main 
Steamline  Break,  Boron  Dilution  During 
Startup,  and  Feedwater  Malfunction) 
from  an  initial  condition  of  530  degrees 
Fahrenheit,  it  was  concluded  that  the 
results  and  conclusions  in  the  current 
Safety  Analysis  remain  valid  based  on 
the  fact  that  the  current  analysis  results 
are  conservative  and  bounding  for 
reactor  criticality  at  530  degrees 
Fahrenheit.  The  LOCA  transient 
analyses  are  unaffected  by  the  proposed 
change  since  they  are  initiated  from  the 
limiting  condition  of  102  percent.  Since 
the  full  power  T^vg  value  is  unchanged 
by  this  proposed  amendment,  the  LOCA 
analyses  are  unaffected.  The  proposed 
change  will  ensure  that  plant 
parameters  are  within  their  analyzed 
ranges  prior  to  reactor  criticality  and 
appropriate  operator  actions  are  taken 
should  the  temperature  drop  below  the 
temperature  limit  after  reaching 
criticality. 

The  proposed  administrative  changes 
delete  requirements  which  are  no  longer 
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applicable  and  will  l^ve  no  affect  on 
the  probability  or  coDsequences  of  any 
accident  previously  evaluated  in  the 
analyses.  { 

The  proposed  chaoge  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  anyjaccident 
previously  evaluated.  The  change  does 
not  involve  the  addition  of  any  new  or 
diff^erent  type  of  equipment,  nor  does  it 
involve  the  operation  of  equipment 
required  for  safe  operation  of  the  facility 
in  a  manner  different  from  those 
addressed  in  the  Finil  Safety  Analysis 
Report.  The  proposed  change  will 
ensure  that  plant  parameters  are  within 
their  analyzed  raiige^  prior  to  reactor 
criticahty.  The  propqsed  administrative 
changes  delete  requi^ments  which  are 
no  longer  applicable  and  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  kccident 
previously  evaluated] 

The  proposed  charge  does  not 
involve  a  significant  feduction  in  a 
margin  of  safety.  The!  proposed  change 
does  not  affect  any  safety  related  system 
or  component  operation  or  operability, 
instrument  operation^  or  safety  system 
setpoints,  and  does  not  result  in 
increased  severity  of  any  of  the 
accidents  considered pn  the  analysis. 
Operator  response  to  p  drop  in 
temperature  after  reaching  criticality  for 
a  sj)ecified  period  of  ime  (greater  than 
15  minutes)  will  plac  i  the  reactor  in  a 
subcritical  condition  which  is 
inherently  more  stable  than  when 
critical  below  the  Poi  it  of  Adding  Heat. 
The  proposed  admini  stralive  changes 
are  bieing  made  to  cla  ify  Technical 
Specifications  v«th  n )  change  of  intent. 
Therefore,  the  proposed  changes  do  not 
create  a  significant  re  luction  in  a 
margin  of  safety. 

In  conclusion,  based  on  the  previous 
considerations,  Comr  ion  wealth  Edison 
Company  believes  th(  t  the  activities 
associated  with  this  "uechnical 
Specification  amendment  request  satisfy 
the  Significant  Hazarf  s  Consideration 
standards  of  10  CFR  J  0.92(c)  and, 
accordingly,  a  findinf  that  this 
Technical  Specificatii  in  amendment 
does  not  represent  a  5  ignificant  Hazards 
Consideration  is  justi  ied. 

The  NRC  staff  has  r  jviewed  the 
licensee's  analysis  an  1,  based  on  this 
review,  it  appears  tha  the  three 
standards  of  10  CFR  30.92(c)  are 
satisfied.  Therefore,  tl  le  NRC  staff 
proposes  to  determim  that  the 
amendment  request  ii  ivolves  no 
significant  hazards  consideration. 

Local  Public  Docun  ent  Room 
location:  Waukegan  P  jblic  Library.  128 
N.  County  Street.  Wai  kegan,  Illinois 
60085. 


Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza.  Chicago.  Illinois 
60690. 

NRC  Project  Director:  Robert  A.  Capra. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304.  Zion 
Nuclear  Power  Station.  Units  1  and  2. 
Lake  County,  Illinois 

Date  of  amendment  request:  June  24. 
1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  by 
removing  the  containment  recirculation 
sump  level  instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or 
consequences  of  any  accident 
previously  evaluated. 

This  change  does  not  affect  the 
initiators  or  precursors  of  any  accident 
previously  evaluated.  This  change  will 
not  increase  the  likelihood  that  a 
transient  initiating  event  will  occur 
because  transients  are  initiated  by 
equipment  malfunction  and/or 
catastrophic  system  failure.  Since  the 
proposed  change  does  not  involve  the 
introduction  of  new  or  redesigned  plant 
equipment,  failure  mechanisms  are  not 
impacted.  As  a  result,  the  probability  of 
occurrence  of  accidents  previously 
evaluated  is  not  increased. 

The  consequences  of  accidents 
previously  evaluated  are  not  increased. 
Removal  of  (containment  recirculation 
sump  level)  CRSL  instrumentation 
requirements  from  Technical 
Specifications  does  not  affect  the  ability 
to  mitigate  the  consequences  of  any 
accident  previously  evaluated.  The 
CRSL  instrumentation  is  used  to  verify 
that  [residual  heat  removal)  RHR  pumps 
have  adequate  (net  positive  suction 
head)  NPSH  to  operate  in  the 
recirculation  mode  following  a  Loss  of 
Coolant  Accident  (LOCA). 

As  stated  in  the  Zion  Updated  Final 
Safety  Analysis  Report  (UFSAR),  the 
changeover  from  the  injection  mode  to 
the  recirculation  mode  of  emergency 
core  cooling  is  initiated  when  the  low 
level  alarm  on  the  RWST  annunciates. 
This  occurs  when  the  RWST  level  drops 
to  13-7'  (145,600  gallons). 

At  this  point,  sufficient  water  has 
been  delivered  to  the  containment,  from 
the  Containment  Spray  (CS)  system  and. 
by  Emergency  Core  Cooling  System 


(EOCS)  injection,  through  the  [reactor 
coolant  system]  RCS  break,  to  provide  a1 
least  one  foot  of  water  above  the 
containment  floor.  One  foot  of  water 
above  the  containment  floor  provides 
sufficient  volume  to  sustain  the  required 
NPSH  of  the  RHR  pumps  in  the 
recirculation  mode  of  operation.  The 
water  level  in  the  Containment  Building 
during  the  recirculation  phase  will  be 
approximately  5  feet  above  the  floor 
elevation  (568')  based  on  the  volume  of 
the  RCS.  accumulators,  and  the 
minimum  required  volume  of  the 
RWST.  Minimum  RWST  volume  of 
350.000  gallons  is  required  by  Technical 
Specification  3.8. l.F. 

In  summary,  RWST  level 
instrumentation,  which  satisfies 
Regulatory  Guide  1.97  qualification 
requirements  for  a  Type  A,  Category  1 
variable,  provides  the  operator  with  the 
primary  indication  of  the  appropriate 
time  to  initiate  switchover  to  the 
recirculation  mode,  as  well  as 
indication  of  adequate  NPSH  for  the 
RHR  pumps.  Containment  Water  Level 
(wide  range)  instrumentation  whi<:h  is 
qualified  as  a  Type  B  variable  provides 
confirmatory  indication  of  water  level  in 
containment. 

The  proposed  change  does  not  affect 
the  procedures  controlling  operation  of 
equipment,  or  systems  required  to 
mitigate  the  accidents  considered  in  the 
UFSAR.  As  such,  there  will  be  no 
significant  increase  in  the  consequences 
of  any  accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  does  not 
involve  the  addition  of  any  new  or 
different  types  of  equipment,  nor  does  it 
involve  the  operation  of  equipment 
required  for  safe  operation  of  the  facility 
in  a  manner  different  from  those 
addressed  in  the  UFSAR.  No  safety 
related  equipment  or  function  will  be 
altered  as  a  result  of  this  proposed 
change.  Because  no  new  failure  modes 
are  introduced,  the  proposed  *• 

amendment  does  not  create  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed  in  the  UFSAR. 
Also,  the  methods  of  recovery  from 
accidents  described  in  the  UFSAR  are 
not  affected. 

Based  on  the  above  discussion,  the 
proposed  amendment  does  not  create  a 
new  or  different  kind  of  accident  from 
any  previously  analyzed  in  the  UFSAR. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safiety. 

No  design  margins  are  impacted  and 
the  newly  chosen  primary  indicator 
(RWST  level)  is  both  consistent  with 


plant  emergency  procedures  and 
appropriately  qualified.  The  proposed 
change  will  not  adversely  impact  the 
peak  clad  temperature,  amount  of  fuel 
damage,  or  offsite  dose  projected  to 
occur  from  the  design  basis  accidents. 
Thus,  the  margin  of  safety  is  not 
diminished. 

The  NRC  staff  has  reviewed  the 
Hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690. 

NRC  Project  Director:  Robert  A.  Capra. 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213,  Haddam 
Neck  Plant.  Middlesex  County. 
Connecticut 

Date  of  amendment  request:  June  16, 
1994. 

Description  of  amendment  request: 
The  proposed  amendment  will  remove 
a  footnote  applicable  for  Cycle  18  only 
regarding  the  sur\'eillance  of  the 
automatic  bus  transfer  (ABT)  .sy.stem 
and  add  surveillance  requirement 
4.8.3.1.2,  to  test  the  ABT  once  per 
refueling.' 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve 
an  SHC  [significant  hazards 
consideration)  because  the  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  to  delete  a  note 
from  the  limiting  condition  for 
operation  for  the  MCC-5  ABT  scheme 
and  to  add  the  surveillance  requirement 
has  no  impact  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  By  removing  the  requirement 
to  test  the  scheme  on-line,  the 
probability  of  failure  to  mitigate  an 
accident  while  the  Haddam  Neck  Plant 
is  operational  is  incrementally 
decreased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 
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plant  emergency  procedures  and 
appropriately  qualified.  The  proposed 
change  will  not  adversely  impact  the 
peak  clad  temperature,  amount  of  fuel 
damage,  or  offsite  dose  projected  to 
occur  from  the  design  basis  accidents. 
Thus,  the  margin  of  safety  is  not 
diminished. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
N.  County  Street.  Waukegan,  Illinois 
60085. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690. 

NBC  Project  Director:  Robert  A.  Capra. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213.  Haddam 
Neck  Plant.  Middlesex  County. 
Connecticut 

Date  of  amendment  request:  June  16, 
1994. 

Description  of  amendment  request: 
The  proposed  amendment  will  remove 
a  footnote  applicable  for  Cycle  18  oniy 
regarding  the  sur\e)llance  of  the 
automatic  bus  transfer  (ABT)  system 
and  add  surveillance  requirement 
4.8.3.1.2,  to  test  the  ABT  once  per 
refueling. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve 
an  SHC  (significant  hazards 
consideration]  because  the  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  to  delete  a  note 
from  the  limiting  condition  for 
operation  for  the  MCC-5  ABT  scheme 
and  to  add  the  surveillance  requirement 
has  no  impact  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  By  removing  the  requirement 
to  test  the  scheme  on-line,  the 
probability  of  failure  to  mitigate  an 
accident  while  the  Haddam  Neck  Plant 
is  operational  is  incrementally 
decreased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 


The  proposed  changes  remove  the 
requirements  to  disable  the  subject  ABT 
feature  for  testing,  leaving  the  scheme 
undisturbed  throughout  normal  plant 
operation,  and  therefore  does  not  create 
the  possibility  of  a  new  accident  or 
different  kind  of  accident  from  any 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  require  that  the 
MCC-5  ABT  feature  be  tested  during  a 
plant  shutdown  rather  than  during 
norma!  operation.  This  will  place  the 
ABT  scheme  in  a  test  environment  that 
has  no  significant  reduction  in  a  margin 
of  safety.  The  plant  configuration  that  is 
required  to  perform  this  test  (refueling) 
would  clearly  place  the  Haddam  Neck 
Plant  in  a  state  that  would  be  able  to 
accept  all  possible  ABT  scheme  test 
outcomes,  normal  and  abnormal. 
Therefore,  these  proposed  changes  do 
not  result  in  any  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
/ocof/on;  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 
.    Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NBC  Project  Director:  John  F.  Stolz. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  October 
29.  1993,  as  supplemented  on  March  28, 
1994. 

Description  of  amendment  rt-quest: 
This  amendment  is  an  additional 
followup  to  the  amendmeijt  request  of 
May  29,  1992,  published  in  the  Federal 
Register  (57  FR  30242)  on  July  8,  1992, 
which  changed  the  Technical 
Specifications  Section  1.0,  Definitions, 
to  accommodate  a  24-month  fuel  cycle 
and  which  proposed  the  extension  of 
the  test  intervals  for  specific 
surveillance  tests.  This  amendment 
proposes  extending  the  surveillance 
intervals  to  24  months  for  the  following 
additional  surveillance  tests: 

(1)  Volume  Control  Tank  Level 
Transmitter 

(2)  Containment  High  Range  Area 
Radiation  Monitors.  R-25  and  R-26 

(3)  Safety  Injection  System  Electrical 
Loading 


(4)  Safety  Injection  (SI)  System 

(5)  Reactor  Coolant  System  Sub-Cooling 
Margin  Monitor 

The  changes  requested  by  the  licensee 
are  in  accordance  with  Generic  Letter 
91-04,  "Changes  in  Technical 
Specification  Surveillance  Interxals  to 
Accommodate  a  24-Month  Fuel  Cycle.' 

The  October  29, 1993,  submittal 
included  surveillance  tests  for  the 
Auxiliary  Feedwater  System  which 
duplicated  a  previous  request  which 
was  subsequently  approved.  The  March 
28,  1994,  submittal  withdrew  the 
duplicated  request. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazard 
consideration,  which  is  presented 
below: 

(1)  Volume  Control  Tank  Transmitter: 

The  proposed  change  does  not 
involve  a  significant  hazard 
consideration  since: 

1.  A  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  will  not 
occur. 

It  is  proposed  that  the  channel 
calibration  frequency  for  the  volume 
control  tank  level  instrumentation  be 
changed  from  every  18  months  {*25%) 
to  every  24  months  (+25%). 

A  statistical  analysis  of  channel 
uncertainty  for  a  30  month  operating 
cycle  has  been  perforihed.  Based  upon 
this  analysis  it  has  been  concluded  that 
sufficient  margin  exists  between  the 
existing  Technical  Specification  limits 
and  the  licensing  basis  Safety  Analysis 
limits  to  accommodate  the  channel 
statistical  error  resulting  from  a  30 
month  operating  cycle.  The  existing 
margin  between  the  Technical 
Specification  limit  and  the  Safety 
Analysis  limit  provides  assurance  that 
plant  protective  a(  tions  will  occur  as 
required.  It  is  therefore  concluded  that 
changing  the  surveillance  interval  from 
18  months  (+25%)  to  24  months  (-25%) 
will  not  result  in  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  possibility  of  a  new  or  differtiil 
kind  of  accident  from  any  accident 
previously  evaluated  has  not  been 
created. 

The  proposed  change  is  operating 
cycle  length  from  a  maximum  of  22.5 
months  to  30  months  resulting  from  an 
increased  surveillance  interval  will  not 
result  in  a  channel  statistical  allowance 
which  exceeds  the  current  margin 
between  the  existing  Technical 
Specification  limits  and  the  Safety 
Analysis  limits.  Plant  equipment,  which 
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will  be  set  at  (or  moi  e  conservatively 
than)  Technical  Spe  hfication  limits, 
will  therefore  provi<  e  protective 
functions  to  assure  t  lat  Safety  Analysis 
limits  are  not  exceet  ed.  This  will 
prevent  the  possibili  ty  of  any  new  or 
different  kind  of  ace  dent  from  that 
previously  evaluate<  from  occurring. 

3.  A  signiHcant  re<  luction  in  a  margin 
of  safety  is  not  invol/ed. 

The  change  in  surreillance  interval 
from  a  maximum  of  12.5  months  to  30 
months  resulting  fro  n  an  increased 
operating  cycle  will  not  result  in  a 
channel  statistical  allowance  which 
exceeds  the  margin  \  ifhich  exists 
between  the  current  Technical 
SpeciBcation  limit  aid  the  licensing 
basis  Safety  Analysis  limit,  this  margin, 
which  is  equivalent  o  the  existing 
margin,  is  necessary  to  assure  that 
protective  safety  fun  rtions  will  occur  so 
that  Safety  Analysis  imits  are  not 
exceeded. 

(2)  Containment  H  gh  Range  Area 
Radiation  Monitors.  1-25  and  R-26: 

The  proposed  chai  ige  does  not 
involve  a  signifidlnt  hazard 
consideration  since: 

1.  There  is  no  sign  ficant  increase  in 
the  probability  or  coi  (sequences  of  an 
accident. 

It  is  proposed  that  the  calibration 
frequency  for  the  hig  i-range 
Containment  Radiatibn  Monitors  (R-25 
and  R-26)  be  reviseti  from  every  18 
months  (+25%)  to  ev  ery  24  months 
(+25%). 

These  two  monitcis  are  redundant  to 
each  other  and  are  u<  ed  for  post 
accident  monitoring  jurposes.  They 
serve  no  function  du  ing  normal  plant 
operation.  Furtherm<  re,  they  serve  no 
purpose  in  preventin  5  accident 
initiation  or  mitigatic  n.  They  are  used 
for  Emergency  Plann  ng  purposes  to 
indicate  a  release  of  1  adioactivity  to 
containment. 

Review  of  past  test  results  indicates 
that  the  devices  have  proven  reliable 
during  past  surveilla  ices  and  there  was 
no  indication  that  thdy  would  not 
remain  operable  for  s  n  extended 
operating  cycle.  In  ac  dition,  the  devices 
are  essentially  redun  lant  to  each  other. 
Each  device  would  n  spond  to  a  release 
of  radioactivity  to  Co  itainment. 

In  consideration  that  the  monitors  are 
redundant,  and  in  vi<  vv  of  the  past  test 
history  of  the  monito-s.  there  would  be 
no  significant  increa;  e  in  the  probability 
or  consequences  of  ai  1  accident  due  to 
an  extended  operatin '  cycle. 

2.  The  possibility  c  f  a  new  or  different 
kind  of  accident  frorr  any  previously 
analyzed  has  not  bee  1  created. 

The  role  of  R-25  ai  d  R-26  is  in  the 
assessment  of  radiolc  ^ical  releases  to 
Containment.  In  this  unction  it  is 


important  that  one  of  the  instruments, 
being  high  range,  respond  to  a 
radiological  release.  Indications  from 
the  devices  are  not  used  in  a 
quantitative  manner.  Rather  they  are 
used  for  qualitative  purposes.  Due  to 
redundancy  and  past  test  history, 
continued  operability  is  expected.  In 
addition,  the  instruments  serve  no 
function  in  preventing  accident 
initiation  or  accident  mitigation. 
Therefore,  it  is  concluded  that  an 
extended  operating  cycle  for  these 
monitors  would  not  result  in  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  There  has  been  no  significant 
reduction  in  the  margin  of  safety. 

Dlue  to  the  qualitative  function  served 
by  these  two  instruments  as  well  as 
their  redundancy  and  acceptable  past 
test  history,  no  significant  reduction  in 
the  margin  of  safety  due  to  an  extended 
operating  cycle  is  expected. 

(3)  Safety  Injection  System  Electrical 
Loading 

The  proposed  change  does  not 
involve  a  significant  hazard 
consideration  since: 

1.  There  is  no  significant  increase  in 
the  probability  or  consequences  of  an 
accident. 

The  test  procedure  under 
consideration  is  one  of  the  more 
complicated  surveillance  procedures 
accomplished  at  a  refueling  interval. 
Considering  the  vast  number  of 
components  that  are  tested  it  is  highly 
improbable  that  some  deficiencies  will 
not  occur.  When  such  problems  are 
encountered  it  is  important  to  note 
whether  the  failure  is  time  dependent 
and,  in  addition,  whether  the  corrective 
maintenance  implemented  prevents 
recurrences  in  the  future.  In 
consideration  of  the  evaluation  of'past 
test  obser\  3t  ions  it  is  important  to  note 
that  the  problems  which  occurred  were 
not  time  dependent  and  that 
maintenance  practices  have  been 
effective  in  precluding  future  failures  of 
the  same  type.  Equally  important  is 
whether  the  emergency  power  system 
would  have  performed  its  intended 
safety  function  if  the  situation  was  not 
a  test  but  represented  an  actual  demand 
upon  the  system.  Test  acceptance 
criteria  are  always  more  stringent  than 
required  by  accident  .scenarios  to 
provide  margin.  As  discussed  above  the 
two  most  signiHcant  findings  were  a 
failure  of  a  CCW  (Component  Cooling 
Water]  pump  to  strip  from  the  bus 
during  the  1989  test  and  a  relay  which 
did  not  function  within  its  timing 
sequence.  In  the  first  instance,  the  diesel 
generator  was  not  overloaded.  In  the 
second  instance,  the  relay  did  function 


albeit  not  within  the  allotted  time.  In 
both  cases,  safety  functions  would  have 
been  performed. 

Thus,  it  is  concluded  that  an  extended 
period  between  surveillances  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  possibility  of  a  new  or  different 
■  kind  of  accident  from  any  previously 

analyzed  has  not  been  created. 

The  deficiencies  noted  in  the  test  data 
taken  during  the  last  several  refueling 
outage  surveillances  were  not 
substantial  in  number  and  would  not 
have  impacted  the  capability  of  the 
Safety  Injection  System  and  its 
emergency  power  supply  to  perform  its 
intended  safety  function.  The 
effectiveness  of  maintenance  practices, 
both  preventive  and  corrective,  has  been 
proven  in  that  deficiencies  noted  in  one 
test  are  not  repeated  in  subsequent  tests. 
The  last  refueling  surveillance  test  was 
completely  successful  where  no  new 
test  failures  were  noted.  Because  past 
test  deficiencies  do  not  appear  to  be 
time  dependent,  extending  the 
.  surveillance  interval  by  7.5  months  is 
not  expected  to  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  created. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

Because  previous  tests  indicate  that 
the  engineered  safety  features  power 
supply  would  have  performed  its  safety 
function  if  called  upon  over  the  past 
several  years,  it  is  concluded  that 
extending  the  operating  cycle  by  several 
months  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

(4)  Safety  Injection  System 

The  proposed  change  does  not 
involve  a  significant  hazard 
consideration  since: 

1.  There  is  no  significant  increase  in 
the  probability  or  consequences  of  an 
accident. 

The  central  safety  objective  in  reactor 
design  and  operation  is  the  control  of 
reactor  fission  products  from  the  fuel. 
Four  methods  are  used  to  e n.sure  this 
objective.  Two  of  these  methods  are:  (1) 
Retention  of  fission  products  in  the 
reactor  coolant  Tor  whatever  leakage 
occurs:  and  (2)  retention  of  fission 
products  by  the  containment  for 
operational  and  accidental  releases 
beyond  the  reactor  coolant  boundary. 
The  engineered  safety  features  are  the 
provisions  in  the  plant  that  embody 
these  two  methods  to  prevent  the 
occurrence  or  to  ameliorate  the  effects  of 
serious  accidents. 

The  engineered  safety  features 
sy.stems  are  the  containment  system,  the 
safety  injection  .system,  the  containment 


spray  system,  the  containment  air  ( 

recirculation  cooling  and  filtration  > 

system,  the  isolation  valve  seal-water  < 

system,  and  the  containment  s 

penetration  and  weld  tiiannel  r 

pressurization  system.  Each  engineered  i 

safety  feature  provides  sufficient  t 

performance  capability  to  accommodate  1 

any  single  failure  of  an  active  f 

component  and  still  function  in  a  e 

manner  to  avoid  undue  risk  to  the  1 

health  and  safety  of  the  public.  r 

A  comprehensive  program  of  plant  i 

testing  is  formulated  for  all  equipment,  r 
systems,  and  system  control  vital  to  the 

functioning  of  engineered  safety  a 

features.  The  program  consists,  in  part,  t 

of  integrated  tests  of  the  systems  as  a  '.  i: 

whole  and  periodic  tests  of  the  t 

actuation  circuitry  and  meciianical  |i 

components.  i 

An  assessment  has  been  performed  of  h 

the  test  results  bom  the  last  five  h 

refueling  outages,  covering  a  period  in  0 

excess  of  seven  years.  In  revievnng  the  p 

test  results  particular  attention  was  a 

directed  towards  those  test  anomalies  q 
which  directly  impacted  test  acceptance 

criteria  and,  tnus,  influence  the  n 
capability  of  the  safety  injection  system 

to  perform  its  intend^  safety  function.  0 

Although  in  each  test  a  problem  area  0 

was  identified,  the  number  of  such  s 

events  were  minimal.  Furthermore,  after  p 

corrective  action  these  events  were  not  S 

repeated  in  subsequent  system  tests.  In  o 

all  instances  the  problems  were  not  c 

identified  to  be  time  dependent.  n 

Furthermore,  the  consequence  from  a  e: 

system  safety  function  perspective  was  si 

minimal.  Thus,  it  is  concluded  that  ci 

extending  the  surveillance  interval  by  n 
several  months  wrill  not  involve  a 

significant  increase  in  the  probability  or  C 
consequences  of  an  acddent  previously 

evaluated.  u 

2.  The  possibility  of  a  new  or  di^erent  o 
kind  of  accident  from  any  previously 

analyzed  has  not  been  created.  tl 

The  number  of  problem  areas  in  each  ai 
test  have  been  few  and  of  minimal  to 

nonexistent  safety  significance.  In  1986,  a 

a  valve  failure  occurred  which  would  c< 

have  been  detected  by  alternate  means  fr 

during  an  extended  operating  cycle.  In  2- 
another  instance,  lack  of  valve 

movement  could  not  be  repeated  in  a  fu 

second  test,  leading  to  the  conclusion  n( 

that  the  valve  malfunction  was  not  to 

induced  by  the  system  but  was  the  st 

resuh  of  the  test  process.  In  the  last  a 

problem  area,  manual  SI  initiation,  no  fu 

credit  is  taken  within  the  FSAR  [Final  ei 

Safety  Analysis  Report)  accident  ac 

analysis  for  this  function.  In  1989,  a  oj 

series  of  containment  isolation  valves  o] 

failed  to  stroke  as  required.  In  three  ui 

instances  the  valves  failed  closed,  th 

which  is  the  correct  position.  In  the  Pi 
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spray  system,  the  containment  air 
recirculation  cooling  and  filtration 
system,  the  isolation  valve  seal-water 
system,  and  the  containment 
penetration  and  weld  channel 
pressurizaticn  system.  Each  engineered 
safety  feature  provides  sufficient 
performance  capability  to  accommodate 
any  single  failure  of  an  active 
component  and  still  function  in  a 
manner  to  avoid  undue  risk  to  the 
health  and  safety  of  the  public. 

A  comprehensive  program  of  plant 
testing  is  formulated  for  all  equipment, 
systems,  and  system  control  vital  to  the 
functioning  of  engineered  safety 
features.  The  program  consists,  in  part, 
of  integrated  tests  of  the  systems  as  a 
whole  and  periodic  tests  of  the 
actuation  circuitry  and  mechanical 
components. 

An  assessment  has  been  performed  of 
the  test  results  from  the  last  five 
refueling  outages,  covering  a  period  in 
excess  of  seven  years.  In  reviewing  the 
test  results  particular  attention  was 
directed  towards  those  test  anomalies 
which  direcUy  impacted  test  acceptance 
criteria  and,  thus,  influence  the 
capabiUty  of  the  safety  injection  system 
to  perform  its  intended  safety  function. 
Although  in  each  test  a  problem  area 
was  identified,  the  number  of  such 
events  were  minimal.  Furthermore,  after 
corrective  action  these  events  were  not 
repeated  in  subsequent  system  tests.  In 
all  instances  the  problems  were  not 
identified  to  be  time  dependent. 
Furthermore,  the  consequence  from  a 
system  safety  function  perspective  was 
minimal.  Thus,  it  is  concluded  that 
extending  the  surveillance  interval  by 
several  months  will  not  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  possibihty  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed  has  not  been  created. 

The  number  of  problem  areas  in  each 
test  have  been  few  and  of  minimal  to 
nonexistent  safety  significance.  In  1986, 
a  valve  failure  occurred  which  would 
have  been  detected  by  alternate  means 
during  an  extended  operating  cycle.  In 
another  instance,  lack  of  valve 
movement  could  not  be  repeated  in  a 
second  test,  leading  to  the  conclusion 
that  the  valve  malfunction  was  not 
induced  by  the  system  but  was  the 
resuh  of  the  test  process.  In  the  last 
problem  area,  manual  SI  initiation,  no 
credit  is  taken  within  the  FSAR  [Final 
Safety  Analysis  Report)  accident 
analysis  for  this  function.  In  1989,  a 
series  of  containment  isolation  valves 
failed  to  stroke  as  required.  In  three 
instances  the  valves  failed  closed, 
which  is  the  correct  position.  In  the 
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other  instances,  either  the  redundant 
valve  did  stroke  to  the  correct  position 
or  the  valve  was  located  in  a  closed 
system.  In  all  these  events  there  was 
minimal  impact  upon  safety.  More 
importantly,  after  corrective  action, 
these  failures  were  not  repeated  in  the 
1991  or  1993  tests.  In  1991,  one  breaker 
failed  to  perform  within  specifications 
and  thus  was  considered  defective.  In 
1993  there  were  no  major  equipment 
malfunctions,  although  one  containment 
isolation  valve  failed  to  perform  as 
required. 

In  summary,  although  there  have  been 
anomalies  in  all  of  the  tests  evaluated, 
none  were  deemed  serious  enough  to 
impact  the  safety  function  of  the  safety 
injection  system  or  to  be  considered  as 
having  a  negative  affect  upon  an 
increased  interval  of  several  months 
between  surveillances.  Therefore,  It  has 
been  concluded  that  an  increased 
operating  cycle  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

The  results  of  the  previous  five  cycles 
of  test  data  have  t>een  evaluated.  None 
of  the  anomalies  observed  were 
sufficiently  serious  to  impact  the 
performance  of  the  Safety  Injection 
System  or  to  weigh  against  an  extended 
operating  cycle.  As  there  are  no  other 
changes  to  the  safety  analysis 
parameters  which  are  impacted  by  an 
extended  interval  between 
surveillances,  it  is  concluded  that  this 
change  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

(5)  Reactor  Coolant  System  Sub- 
Cooling  Margin  Monitor 

The  proposed  change  does  not 
involve  a  significant  hazards 
consideration  since: 

1.  There  is  no  significant  increase  in 
the  possibihty  or  consequences  of  an 
accident. 

It  is  proposed  that  the  channel 
calibration  frequency  for  the  volume 
control  tank  instrumentation  t>e  changed 
from  every  18  months  (-^25%)  to  every 
24  months  (+25%). 

The  sub-cooling  margin  monitoring 
function  is  not  relied  upon  during 
normal  operation.  There  is  no  reference 
to  its  use  in  the  Indian  Point  Unit  2 
standard  operating  procedures.  No 
credit  is  taken  for  this  monitoring 
function  within  the  safety  analysis  for 
either  the  prevention  or  mitigation  of  an 
accident.  The  increase  in  "normal" 
operating  uncertainty,  due  to  the  longer 
operating  cycle,  as  well  as  "adverse" 
uncertainties,  is  being  incorporated  in 
the  EOPs  [Emergency  Operating 
Procedures).  Therefore,  the  slight 


increase  in  uncertainty  associated  with 
a  longer  operating  cycle  between 
surveillances  will  not  cause  a  significnnf 
increase  in  the  probability  or 
consequences  of  an  accident. 

2.  The  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed  has  not  been  created. 

The  sub-cooling  margin  serves  no 
purpose  during  normal  operation  for 
prevention  of  an  accident.  No  credit  is 
taken  within  the  FSAR  Safety  Analysis 
for  accident  mitigation.  The  sub-cooling 
margin  monitor  is  relied  upon  vvithin 
the  Emergency  Operating  Procedures. 
Thus,  the  normal  uncertainty  due  to  a 
30  month  operating  cycle,  as 
supplemented  by  the  instrument  loop 
error  due  to  a  post-accident  harsh 
environment,  is  being  factored  into  the 
Emergency  Operation  Procedures  In 
accordance  with  Emergency  Response 
Guidelines.  Thus,  it  is  concluded  that 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
analyzed  has  not  been  created; 

3.  There  has  been  no  reduction  in  the 
margin  of  safety. 

Because  the  sub-cooling  margin 
monitor  serves  no  purpose  during 
normal  operation  and  appropriate 
measures  have  been  implemented  to 
reflect  the  additional  uncertainty  due  to 
a  30  month  operating  cycle  into  the 
EOPs,  it  is  concluded  that  there  will  be 
no  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NBC  Project  Director:  Michael  L 
Boyle,  Acting. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendnwnt  request:  June  1 , 
1994. 

Description  nf  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specificatiorts  to  allow 
extended  Rod  Position  Indication  (RPI) 
deviation  limits  and  on-line  calibration 
of  the  RPI  charmels.  Specifically, 
Section  3.10.6.1  would  be  changed  to 
allow  extended  RPI  deviation  limits, 
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and  Section  3.10.4.4  would  be  changed 
to  allow  on-line  cal  bration  of  the  RPI 
channels.  The  Basig  for  Section  10 
would  be  changed  to  reflect  the  above, 
and  in  addition,  Section  3.10.6.2  would 
be  changed  to  clarif  i  the  operability 
requirements  durinj ;  calibration.  The 
proposed  changes  t(  Sections  3.10.6.1 
and  3.10.4.4  include  power  limits  to  be 
included  in  the  Com  Operating  Limit 
Report  (COLR).  The  use  of  a  COLR  for 
cycle  specific  core  operating  limits  was 
proposed  by  the  lice  usee  by  submittal  of 
October  29, 1993,  ai  d  is  currently  under 
review  by  the  NRC  s  taff. 

Basis  for  pro pose<l  no  significant 
hazards  consideratibn  determination: 
As  required  by  10  C  Tl  50.91(a),  the 
licensee  has  provide  d  its  analysis  of  the 
issue  of  no  significa  it  hazards 
consideration,  whic  i  is  presented 
below: 

1.  Does  the  propoi  ed  license 
amendment  involve  a  significant 
increase  in  the  probt  bility  or 
consequences  of  an  accident  previously 
evaluated? 

flesponse:  Neither  the  probability  nor 
the  consequences  of  an  accident 
previously  analyzed  is  increased  due  to 
the  proposed  changes.  All  peaking 
factors  will  remain  vrithin  the  limits  of 
the  Technical  Specil  [cations.  Both  the 
shutdown  margin  an  d  the  axial  flux 
difference  will  be  mi  intained  within  the 
limits  of  the  Technic  al  Specifications. 
There  will  be  no  fue  damage  due  to  the 
changes.  All  design  i  nd  safety  criteria 
will  be  met. 

2.  Does  the  propos  8d  license 
amendment  create  tl:  e  possibility  of  a 
new  or  different  kinc  of  accident  from 
any  previously  evaluated? 

.    Response:  tne  cha  ages  will  not  create 
the  possibility  of  a  n  (w  or  different  kind 
of  accident.  The  calij  (ration  will  be 
performed  using  plant  procedures  that 
have  been  reviewed  i  ind  approved  by 
Con  Edison's  Safety  >  Committees.  It  has 
been  shown  that  evei  i  with  the  new  RPI 
deviation  bands  and  on-line  calibration, 
all  power  distributio;  i  limits  will  be 
met. 

3.  Does  the  propose  ;d  amendment 
involve  a  significant  reduction  in  the 
margin  of  safety? 

Response:  The  pro  )osed  amendment 
does  not  involve  a  si|  nificant  reduction  " 
in  the  margin  of  safet  y.  There  will  be  no 
change  in  the  power  listribution  limits 
used  in  the  design  and  safety  analyses 
and  the  required  shutdown  margin  will 
be  maintained.  It  has  been  shown  that 
there  is  no  fuel  failur  i  as  a  result  of  this 
change. 

The  NRC  staff  has  Reviewed  the 
licensee's  analysis  an|d.  based  on  this 
review,  it  appears  tha  t  the  three 
standards  of  50.92(c)  are  satisfied. 


Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  £sq.,  4  Irving  Place,  New 
York.  New  York  10003. 

NRC  Project  Director  Michael  L. 
Boyle. 

Detroit  Edison  Company,  Docket  No. 
50-16,  Enrico  Fermi  Power  Plant,  Unit 
1,  Monroe  County,  Michigan 

Date  of  application  for  amendment: 
December  9, 1993  (Reference  NRC-93- 
0143) 

Brief  description  of  amendment:  This 
Licensee  Amendment  Request  (LAR) 
proposes  to  revise  the  Enrico  Fermi 
Power  Plant,  Unit  1,  Technical 
Specifications  (TS)  to  bring  the  TS  into 
conformance  with  a  revision  of  10  CFR 
Part  20  (56  FR  23360). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  are 
administrative  in  nature  and  do  not 
impact  the  SAFSTOR  status  or  design  of 
any  plant  structures,  systems  or 
components.  As  a  result,  this  proposed 
change  cannot  increase  the  probability 
or  the  consequences  of  any  accident 
previously  evaluated. 

b.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  do  not  affect 
the  plant  SAFSTOR  status  as  defined. 
As  a  result,  the  proposed  changes 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

c.  Does  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  changes  do  not  affect 
the  plant  SAFSTOR  status.  The  changes 
will  not  increase  the  amounts  or  change 
the  types  of  effluents  that  may  be 
released  offsite.  These  changes  only 
ensure  compliance  with  revised  10  CFR 
20.  These  changes  do  not  alter  any  of 
the  requirements  or  responsibilities  for 
protection  of  the  public  against 
radiation  hazards.  As  a  result,  these 


changes  do  not  reduce  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Michioan  48161. 

Attorney  forlicensee:  John  Flynn. 
Esq..  Detroit  Edison  Company,  2000 
Second  Avenue.  Detroit.  Michigan 
48226. 

NRC  Branch  Chief  John  H.  Austin. 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412.  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request: 
September  16, 1992,  as  superseded 
February  4. 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would 
supersede  in  its  entirety  a  previous 
proposed  amendment  which  was 
submitted  by  letter  dated  September  16, 
1992.  A  notice  of  application  and 
proposed  no  significant  hazards 
consideration  determination  for  the 
September  16. 1992.  submittal  was 
published  in  the  Federal  Register  on 
January  21.  1993  (58  FR  5429);  this 
notice  supersedes  the  January  21. 1993, 
notice  in  its  entirety. 

The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TSs)  related  to  containment  air  locks  to 
make  them  as  close  to  the  Improved 
Standard  TSs  in  NUREG-1431  as  the 
plant-specific  design  will  permit.  The 
proposed  changes  in  TS  3.6.1.1  and 
3.6.1.3  would  modify  surveillance 
requirements  and  limiting  conditions  of, 
operation  and  effect  numerous 
administrative  and  format  changes.  The 
changes  relate  to  air  lock  operability. 
leak  testing,  and  door  interlocks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  ' 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  probability  of  occurrence  of  a 
previously  evaluated  accident  is  not 
increased  because  the  containment  air 
locks  do  not  effect  the  initiation  of  any 
design  basis  accident  [DBA).  The 
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consequences  ot-an  accident  are  also  not 
significantly  increased  because  the 
proposed  revisions  to  the  action 
statements  will  continue  to  ensure  that 
al  least  one  door  in  each  air  lock  is 
maintained  closed.  A  single  door  in 
each  air  lock  is  capable  of  withstanding 
a  pressure  in  excess  of  the  maximum 
expected  pressure  following  a  DBA.  The 
structural  integrity  and  leak  tightness  of 
the  containment  will  not  be  changed  by 
this  proposed  revision.  For  the  brief 
period  of  time  that  the  operable  air  lock 
door  is  open  and  the  inoperable  door  is 
providing  the  single  containment 
barrier,  the  consequences  of  |2an I 
accJdent  may  be  increased.  However, 
the  probability  of  an  event  occurring 
requiring  containment  integrity  is 
sufficiently  remote  to  ju-stify  limited 
access  when  required. 

Therefore,  based  on  the  continued 
ability  of  the  containment  air  locks  to 
provide  a  barrier  to  limit  leakage  from 
containment  during  a  DBA,  this 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Air  lock  operation  does  not  interface 
with  the  reactor  coolant  pressure 
,  boundary  or  any  other  mechanical  or 
electrical  controls  whtch  could  impact 
the  operations  of  the  reactor  or  its  direct 
support-systems. 

Containment  air  locks  are  designed 
for  the  purpose  of  containment  entry 
and  exit.  During  this  operation,  the  air 
lock  maintains  containment  integrity  by 
providing  at  lea.st  one  door  which  is 
capable  of  providing  a  leak  tight  barrier 
during  a  DBA.    - 

•    The  proposed  changes  will  continue 
to  ensure  that  air"  lock  operation  is 
performed  as  assumed  in  the  original 
design  of  the  plant.  Ehiring  the  period 
when  the  operable  door  is  open  and  the 
other  door  inoperable,  at  least  one  door 
is  being  maintained  closed  as  designed. 
This  condition  is  ensured  due  to  the 
subalmospherie  conditions  that  exist  ' 
during  plant  operation.  The  operable  air 
lock  door  cannot  be  safely  opened 
unless  the  inoperable  door  is  closed  due 
to  the  approximately  5  psi  pressure 
differential  that  exists.  The  operable  air 
lock  door  would  only  b&opened  long 
enough  to  allow  persormel  to  enter  the 
air  lock. 

Therefore,  this  proposed  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 
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consequences  otan  accident  are  a)so  not 
significantly  increased  because  the 
proposed  revisions  to  Lhe  action 
statements  will  continue  to  ensure  that 
at  least  one  door  in  each  air  lock  is 
maintained  closed.  A  single  door  in 
each  air  lock  is  capable  of  withstanding 
a  pressure  in  excess  of  the  maximum 
expected  pressure  following  a  DBA.  The 
structural  integrity  and  leak  tightness  of 
the  containment  will  not  be  changed  by 
this  proposed  revision.  For  the  brief 
period  of  time  that  the  operable  air  lock 
door  is  open  and  the  inoperable  door  is 
providing  the  single  containment 
barrier,  the  consequences  of  |2anl 
acdde.nt  may  be  increased.  However, 
the  probability  of  an  event  occurring 
requiring  containment  integrity  is 
sufficiently  remote  to  justify  limited 
access  when  required. 

Therefore,  based  on  the  continued 
ability  of  the  containment  air  loeks  to 
provide  a  barrier  to  limit  leakage  from 
containment  during  a  DBA,  this 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  acddent  previously 
evaluated? 

Air  lock  operation  does  not  interface 
with  the  reactor  coolant  pressure 
.  boundary  or  any  other  mechanical  or 
electrical  controls  whteh  could  impact 
the  operations  of  the  reactor  or  its  direct 
support-systems. 

Containment  air  locks  are  designed 
\oT  the  purpose  of  containment  entry 
and  exit.  During  this  operation,  the  air 
lock  maintains  containment  integrity  by 
providing  at  least  one  door  which  is 
capable  of  providing  a  leak  tight  barrier 
during  a  DBA.    - 

The  proposed  changes  will  continue 
to  ensure  that  air  lock  operation  is 
performed  as  assumed  in  the  original 
design  of  the  plant.  Ehiring  the  period 
when  the  operable  door  is  open  and  the 
other  door  inoperable,  at  least  one  door 
is  being  maintained  closed  as  designed. 
This  condition  is  ensured  due  to  the  . 
subalmospherie  conditions  that  exist  ' 
during  plant  operation.  The  operable  air 
lock  door  cannot  be  safely  opened 
unless  the  inoperable  door  is  closed  due 
to  the  approximately  5  psi  pressure 
differential  that  exists.  The  operable  air 
lock  door  would  only  b&opened  long 
enough  to  allow  personnel  to  enter  the 
air  lock. 

Therefore,  this  proposed  chajige  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  acddent  from  any 
accident  previously  evaluated. 


3.  Does  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  applicable  margin  of  safety 
(insists  of  maintaining  the  primary 
containment  leak  rates  within  the 
assumptions  of  the  DBA  analysis.  Thef  e 
leak  rates  are  maintained  provided  at 
least  one  operable  air  lo«:k  door  remains 
closed  during  the  event. 

The  proposed  revisions  will  continue 
to  en-sure  that  at  least  one  air  lock  door 
is  maintained  closed.  During  the  brief 
period  of  time  that  an  operable  air  lock 
door  is  open  and  the  inoperable  door  is 
providing  the  single  containment 
barrier,  the  margin  of  safety  is 
decreased.  The  inoperable  door  may  not 
limit  containment  leak  rates  within  the 
assumptions  of  the  DBA  analysis. 
However,  the  probability  of  an  event 
requiring  the  inoperable  air  lock  door  to 
limit  containment  leakage  otxTurring 
during  this  time  period  is  sufficiently 
low  and  the  overall  margin  of  safety 
would  not  be  decreased  by  a  significant 
amount.  The  proposed  increase  in 
allowable  door  seal  leakage  will  not 
affect  the  overall  ability  of  the 
containment  air  locks  to  restrict  the 
release  of  fission  products  to  the 
environment.  The  overall  air  lock 
leakage  limit  of  less  than  or  equal  to  .05 
L,  remain  unchanged.  The  amount  of 
leakage  which  the  air  lock(s)  are 
permitted  to  contribute  to  the  combined 
containment  leakage  limit  of  0.60  U 
remain  unchanged.  Therefore,  the 
margin  of  safety  due  to  increasing  the 
door  seal  leakage  limit  remai.ns 
unchanged. 

Therefore,  this  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  ba.sed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(rl  are 
satisfied.  Therefore,  the  N¥.C  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library. 
663  Frankliiv  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamofl. 
Esquire,  Jay  E,  Silberg.  Esquire,  Shaw, 
Pittman,  Potts  &  Trowbridge,  2300  N 
Street.  NW..  Washington.  DC  20037. 

NRC  Project  Director:  Waher  R. 
Butler.        - 


GeoTpa  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  ofDolton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  March 
31,  1994. 

Description  of  amendment  requrst: 
The  proposed  amendments  would 
change  Technical  Specification  3/4.7.1.1 
and  its  Bases  regarding  maximum 
allowed  reactor  thermal  power     • 
operation  with  inoperable  main  steam 
safety-valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  pre.sented 
below: 

1.  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 

-  accident  previously  evaluated.  1  be  new 
power  range  neutron  flux  high  setpoint 
values  will  ensure  that  the  secondary 
side  steam  pressure  will  remain  below 
1 10  percent  of  its  design  value  following 
a  loss  of  load/turbine  trip  (IDL/TT) 
when  one  or  more  main  steam  safety 
valves  (MSSVs)  are  declared  inoperable. 
Therefonip'this  transient  will  remain 
classified  as  a  Condition  U  probability 
event  (faults  of  moderate  frequency)  per 
ANSI— N18.2. 1973  as  discussed  in 
Section  15.0.1  of  the  VEGP  Final  Safety 
Analysis  Report  (FSAR).  Accordingly, 
since  the  new  power  range  setpoints 
will  maintain  the  capability  of  the 
MSSVs  to  perform  their  pressure  relief 
function  associated  with  a  LOL/TT 
event,  there  will  be  no  effect  on  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  changes  do  nut  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  acxidenl 
prtjviously  evaluated.  The  proposed 
changes  do  not  involve  any  change  to 
the  configuration  or  method  of 
operation  of  any  plant  equipment,  and 
no  new  failure  modes  have  been  defined 
for  any  plant  system  or  component.  The 
new  power  range  neutron  flux  high 
setpoints  will  maintain  the  capability  ol 
the  MSSVs  to  perform  their  pressure 
relief  function  to  ensure  the  secondary 
side  steam  design  pressure  is  not 
exceeded  following  a  LOL/TT. 
Therefore,  since  the  function  of  the 
MSSVs  is  imaffected  by  the  proposed 
changes,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  is  not 
created. 
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3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  Thfe  algorithm 
methodology  used  to  calculate  the  new 
power  range  neutroq  flux  high  setpoints 
is  conservative  and  bounding  since  it  is 
based  on  a  number  of  inoperable  MSSVs 
per  loop;  i.e.,  if  only  one  MSSV  in  one 
loop  is  out  of  service ,  the  applicable 
power  range  setpoin ;  would  be  the  same 
as  if  one  MSSV  in  each  loop  were  out 
of  service.  Another  c  onservatism  with 
the  algorithm  metholology  is  with  the 
assumed  minimum  total  steam  flow  rate 
capability  of  the  operable  MSSVs.  The 
assumption  is  that  if  one  or  more 
MSSVs  are  inoperab  e  per  loop,  the 
inoperable  MSSVs  a:  e  the  largest 
capacity  MSSVs.  reg  irdless  of  which 
capacity  MSSVs  are  ictually  inoperable. 
Therefore,  since  the  )ower  range 
setpoints  calculated  or  the  proposed 
changes  using  the  al|  prithm 
methodology  are  mo  e  conservative  and 
ensure  the  secondarj  side  steam  design 
pressure  is  not  excee  Jed  following  a 
LOL/TT.  there  will  n  ot  be  a  significant 
reduction  in  a  margii  i  of  safety. 

The  NRC  staff  has  -eviewed  the 
licensee's  analysis  ai  d,  based  on  this 
review,  it  appears  thi  it  the  three 
standards  of  10  CFR  )0.92{c)  are 
satisfied.  Therefore.  I  he  NRC  staff 
proposes  to  determir  e  that  the 
amendment  request  involves  no 
significant  hazards  C(  »nsideration. 

Loca]  Public  Docui  nent  Room 
location:  Burke  Coun  ty  Public  Library. 
412  Fourth  Street.  W  lynesboro,  Georgia 
30830. 

NEC  Project  Direct  jr.  David  B. 
Matthews. 

Georgia  Power  Comp  my,  Oglethorpe 
Power  Corporation.  ^  funicipal  Electric 
Authority  of  Georgia.  City  of  Dalton. 
Georgia.  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  C  enerating  Plant. 
Units  1  and  2.  Burke  County,  Georgia 

Date  ofamendmen  t  request:  May  20. 
1994. 

Description  ofame  idment  request: 
The  prop>osed  amendfnents  would 
relocate  the  heat  flux  hot  channel  factor 
penalty  of  2  percent  i  i  Specification 
4.2.2.2.f  to  the  cycle-!  pecific  Core 
Operating  Limits  Rep  art  to  allow 
bumup-dependent  values  of  the  penalty 


to  reflect  Revision 
"Relaxation  of 
Control— Fq 


Surveillance  Technical  Specification." 
approved  by  the  NRC  on  November  26. 
1993. 


The  licensee  also 
reference  in 


in  excess  of  2  percent, 
proposes  to  revise  the 
Specification  6.8.1.6  lo  the 
Westinghouse  Fq(Z)  s  urveillance 
methodology  in  order 
1  of  WCAP-10216-P. 
Constant  Axial  Offset 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  involves  only 
the  manner  in  which  the  penalty  factors 
for  Fq(Z)  would  be  specified  (i.  e..  a 
bumup-dependent  factor  specified  in 
the  Core  Operating  Limits  Report 
(COLR)  versus  a  constant  factor 
specified  in  the  TS  (Technical 
Specification]).  This  is  simply  used  to 
account  for  the  fact  that  Fq(Z)  may 
increase  between  surveillance  intervals. 
These  penalty  factors  are  not  assumed 
in  any  of  the  initiating  events  for  the 
accident  analyses.  Therefore,  the 
proposed  change  will  have  no  effect  on 
the  probability  of  any  accidents 
previously  evaluated.  The  penalty 
factors  specified  in  the  COLR  will  be 
calculated  using  NRC-approved 
methodology  and  will  therefore 
continue  to  provide  an  equivalent  level 
of  protection  as  the  existing  TS 
requirement.  Therefore,  the  proposed 
change  will  not  affect  the  consequences 
of  any  accident  previously  evaluated. 

2.  Does  the  change  create  the. 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
involve  a  physical  alteration  to  the  plant 
(no  new  or  different  kind  of  equipment 
will  be  installed)  or  alter  the  manner  in 
which  the  plant  would  be  operated. 
Thus,  this  change  does  not  create  the 
possibiUty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  change  will  continue  to 
ensure  that  potential  increases  in  Fq(Z) 
over  a  surveillance  interval  will  be 
properly  accounted  for.  The  penalty 
factors  will  be  calculated  using  NRC- 
approved  methodology.  Therefore  the 
proposed  change  will  not  involve  a 
reduction  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library. 


412  Fourth  Street.  Waynesboro.  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders. 
NationsBank  Plaza,  Suite  5200.  600 
Peachtree  Street.  NE.,  Atlanta.  Georgia 
30308. 

NRC  Project  Director:  David  B. 
Matthews. 

GPU  Nuclear  Corporation,  et  al.  Docket 
No.  50-219,  Oyster  Creek  Nuclear 
Generating  Station.  Ocean  County,  New 
Jersey 

Date  of  amendment  request:  June  22. 
1994. 

Description  of  amendment  request: 
The  proposed  amendment  changes 
Technical  Specification  Sections  1.6, 
3.2.A,  3.9.F.5.  and  4.2.A  which  specify- 
the  Shutdown  Margin  (SDM) 
requirements  that  ensure  the  reactor  can 
be  made  subcritical  and  can  be 
maintained  sufficiently  subcritical  to 
preclude  inadvertent  criticality  in  any 
core  condition.  The  amendment  also 
proposes  a  new  definition,  Shutdown 
Margin.  Section  1.45.  The  proposed 
changes  address  the  requirements  for 
SDM  demonstration  and  provide 
clarification  for  actions  if  SDM  is  not 
met. 

The  amendment  also  proposes 
administrative  changes  to  Sections  1.7 
and  3.2.B.2  (b).  The  definition,  COLD 
SHUTDOWN  CONDITION,  was 
simplified  by  stating  the  reactor  is  in  the 
SHUTDOWN  CONDITION  which 
eliminates  the  need  of  repeating  the 
requirements  for  this  condition.  The 
note  which  permitted  unlimited  reactor 
startups  without  the  Rod  Worth 
Minimizer  during  Cycle  11  is  no  longer 
applicable..  The  note  and  its  reference 
are  deleted  from  the  new  page  3.2-2. 
Starting  with  page  3.2-2  in  Section  3.2. 
the  pages  were  renumbered  and 
repaginated  to  accommodate  the 
changes  in  text. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

GPU  Nuclear  has  determined  that 
operation  of  the  Oyster  Creek  Nuclear 
Generating  Station  in  accordance  with 
the  proposed  Technical  Specifications 
does  not  involve  a  significant  hazard. 
The  changes  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  the  consequence  of  an 
accident  previously  evaluated. 
-  The  proposed  SDM  Limits  are  mure 
restrictive  and  provide  adequate 
shutdown  margin  for  various  modes  of 
reactor  operation.  Since  the  new  SDM 
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limits  do  not  modify  any  initial 
conditions  for  the  accidents  previously 
evaluated  in  the  SAR  (Safety  Analysis 
Report),  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  these 
accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 

.  previously  evaluated. 

The  proposed  TS  changes  do  not 
modify  the  function  of  any  structure, 
system  or  component.  The  new 
Shutdown  Margin  requirements  will 
still  meet  the  basic  criterion  that  the 
core  in  its  njaximum  reactivity 
condition  be  subcritical  with  the  control 
rod  of  highest  worth  fully  withdrawn 
and  all  operable  rods  fully  inserted. 
Based  on  these  facts,  the  proposed  TS 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  reduce 
the  margin  of  safety,  because  the  new 
SDM  limits  where  the  highest  worth 
control  rod  is  determined  analytically 
(0:38%  delta  k)  or  by  measurement 
(0.28%  delta  k)  are  nrore  restrictive  than 
the  current  Oyster  Creek  limit  (0.25% 
delta  k). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the- 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library. 
Reference  Department  101  Washington. 
Street,  Toms  River.  New  Jersey  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw,  Pittman.  Potts  & 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz. 

Houston  Lighting  &  Power  Company,. 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas.  Docket 
Nos.  50-498  and  50-499.  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  June  6,  i 

1994.                                               ,  ( 

Description  of  amendment  request:  i 

The  licensee  proposes  to  modify  the  i 

South  Texas  Project,  Units  1  and  2,  ( 

Technical  Specification  3/4.8.1.1.  "A.C.  t 

Sources."  to  revise  the  action  statements  ^ 

and  surveillance  requirements  for  f 

testing  of  the  standby  diesel  generators  j 

(SDGs).  The  proposed  amendment  i 

would  eliminate  excessive  and  c 


limits  do  not  modify  any  initial 
conditions  for  the  accidents  previously 
evaluated  in  the  SAR  (Safety  Analysis 
Report),  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  these 
accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 

.  previously  evaluated. 

The  proposed  TS  changes  do  not 
modify  the  function  of  any  structure, 
system  or  component.  The  new 
Shutdown  Margin  requirements  will 
still  meet  the  basic  criterion  that  the 
core  in  its  maximum  reactivity 
condition  be  subcritical  with  the  control 
rod  of  highest  worth  fully  withdrawn 
and  all  operable  rods  fully  inserted. 
Based  on  these  facts,  the  proposed  TS 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  reduce 
the  margin  of  safety,  because  the  new 
SDM  limits  where  the  highest  worth 
control  rod  is  determined  analytically 
(0;38%  delta  k)  or  by  measurement 
(0.28%  delta  k)  are  more  restrictive  than 
the  current  Oyster  Creek  limit  (0.2.5% 
delta  k). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the- 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  New  Jersey  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
"  Jr.,  Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz. 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas.  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  June  6, 
1994. 

Description  of  amendment  request: 
The  licensee  proposes  to  modify  the 
South  Texas  Project,  Units  1  and  2, 
Technical  Specification  3/4.8.1.1,  "A.C. 
Sources,"  to  revise  the  action  statements 
and  surveillance  requirements  for 
testing  of  the  standby  diesel  generators 
(SDGs).  The  proposed  amendment 
would  eliminate  excessive  and 
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unnecessary  testing  of  the  SDGs 
consistent  with  the  guidance  provided 
in  NUREG-1366,  "Improvements  to 

.    Technical  Specifications  Surveillance 
Requirements,"  NUREG-1431, 
"Standard  Technical  Specifications  for 
Westinghouse  Plants."  Generic  Letter 
84-15.  "Proposed  Staff  Actions  to 
Improve  and  Maintain  Diesel  Generator 
Reliability,"  and  Generic  Letter  93-05, 
!*Line-Item  Technical  Specifications 
Improvements  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operation."  This  request  replaces  a 
request  for  amendment  dated  November 
23, 1993,  which  was  noticed  on  January 
5,  1994  (59  FR  621).  This  revised 
amendment  request  includes 
elimination  of  additional  identified 
unnecessary  testing  discovered  since  the 
original  submittal.  The  changes  include: 
(1)  eliminating  the  requirement  to 
demonstrate  the  operability  of  an 
operable  SDG  whenever  an  offsite  AC 
power  source  is  determined  to  be 
inoperable,  or  whenever  a  support 
system  or  an  independently  testable 
component  of  another  SDG  is 
inoperable,  (2)  eliminating  the 
requirement  to  load  the  diesel  in  10 

-  minutes  during  testing,  (3)  replacing  the 
minimum  required  loading  for  testing 
with  a  load  band,  (4)  relocating  some 
surveillance  requirements  to  the  Diesel 
Fuel  Oil  Testing  Program,  and  (5) 
eliminating  unnecessary  loss  of  offsite 
power  tests. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis.of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Standby  Diesel  Generators  do  not 
initiate  any  accidents,  therefore  these 
changes  do  not  increase  the  probability 
or  [of]  an  accident  previou.sly  evaluated. 
The  proposed  changes  will  permit  the 
elimination  of  the  unnecessary 
mechanical  stress  and  wear  on  the 
diesel  engine  and  generator  while 
ensuring  that  the  diesel  generators  will 
perform  their  designed  ftinction.  The 
elimination  of  this  mechanical  stress 
and  wear  will  improve  the  reliability 
and  availability  of  the  Standby  Diesel 
Generators  which  will  have  a  positive 
effect  on  the  ability  of  the  diesel 
generators  to  perform  their  design 
function.  Therefore,  the  consequences  of 
an  accident  previously  evaluated  are  not 
increased.  The  proposed  changes  are 
consistent  with  NUREG-1366,  NUREG- 


1431,  Generic  Letter  93-05,  and  Generic 
Letter  84-15. 

2.  The  proposed  change  does  not 
create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  elimination  of  these  unnecessary- 
tests  does  not  affect  the  design  bases  of 
the  SDGs,  or  any  of  the  accident 
evaluations  involving  the  SEXis  The 
SDGs  are  designed  to  provide  electrical 
power  to  the  equipment  important  for 
safety  during  all  modes  an''  plant 
conditions  following  a  loss  of  offsite 
power.  The  test  schedule  established  in 
accordance  with  GL  84-15  assures  that 
operable  SDGs  are  capable  of 
performing  their  intended  safety 
function.  The  proposed  changes  to  the 
surveillance  requirements  are  consistent 
with  NUREG-1431.  NUREG-1366, 
Generic  Letter  93-05,  industry  operating 
experience,  and  South  Texas  Projecl 
operating  experience.  These  changes  are 
intended  to  improve  plant  safetv, 
decrea.se  equipment  degradation,  and 
remove  unnecessary  burden  on 
personnel  resources  by  reducing  the 
amount  of  testing  that  the  Technical 
Specification  requires  during  power 
operation.  Relocating  the  diesel  fuel  oil 
testing  requirement  to  the  STP  Fuel  Oil 
Monitoring  Program  outside  of  the 
Technical  Specifications  is  an 
administrative  change  consistent  with 
NUREG-1431  and  consequently  has  no 
effect  on  accident  probability, 
consequences,  or  margin.  Therefore,  this 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
marein  of  safety. 

The  proposed  changes  extend  testing 
frequency  and  eliminate  unnecessary 
mechanical  stress  and  wear  on  the 
diesel  generator  in  an  effort  to  improve 
plant  reliability  and  safety.  These 
changes  are  consistent  with  NUREG- 
1431,  NUREG-1366,  industry  operating 
experience,  and  STP  operating 
experience  and  do  not  adversely  affect 
the  design  bases,  accident  analysis, 
reliability  or  capability  of  the  SEXis  to 
perform  their  intended  safety  function. 
Relocating  the  diesel  fuel  oil  testing 
requirements  to  the  STP  Fuel  Oil 
Monitoring  Program  outside  of  the 
Technical  Specifications  is  an 
administrative  change  consistent  with 
NUREG-1431  and  consequently  has  no 
effect  on  accident  probability, 
consequences,  or  margin.  Therefore  the 
proposed  changes  do  not  involve  any 
reduction  in  a  margin  to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
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10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  propose*  to  determine  that 
the  request  for  amendlnents  involve  no 
significant  hazards  cotsideration. 

LocaJ  Public  Document  Room 
location:  Wharton  County  Junior 
College,  j.  M.  Hodges.  Learning  Center. 
911  Boling  Highway.  \  k'harton.  Texas 
77488. 

Attorney  for  licensei ':  Jack  R. 
Newman.  Esq..  Newmim  &  Holtzinger. 
P.C.  1615  L  Street.  N.*V.,  Washington. 
DC.  20036. 

NBC  Project  Directa  .  William  D. 
Beckner. 

lES  Utilities  Inc..  Dock  st  No.  50-331. 
Duane  Arnold  Energy  Zenter,  Linn 
County,  Iowa 

Date  of  amendment  'equest:]unel8, 
1993  as  supplemented  on  December  17. 
1993  and  May  5.  1994. 

Description  of  amen  iment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specific  itions  (TS)  by 
clarifying  TS  wording  or  the  Low 
Pressure  Coolant  Injection  (LPQ)  and 
Containment  Spray  mc  des  of  the 
Residual  Heat  Remova  (RHR)  system  to 
assure  consistency  wit!  i  requirements  of 
the  DAEC  Updated  Fin  al  Safety 
Analysis  Report. 

Basis  for  proposed  n  >  significant 
hazards  consideration 
As  required  by  10  CFR 
licensee  has  provided 
issue  of  no  significant 
consideration,  which  ij  presented 
below: 

(1)  The  probability  oi  consequences  of 
a  previously-analyzed  i  ccident  will  not 
be  increased  by  these  p  roposed  changes 
to  the  LPd  and  Contaii  iment  Spray 
LCOs  and  BASES  because  they  merely 
clarify  existing  TS  requ  irements  and  are 
consistent  with  the  DAEC  UFSAR 
accident  analysis.  TheTddition  of  the 
footnote  clarifying  LPCl  OPERABILITY 
during  RHR  system  operation  in  the 
Shutdo%«i  Cooling  mode  is  consistent 
with  the  requirements  i  n  the  NRC 
Standard  TS  (NUREG-1  433).  No 
changes  in  either  syster  i  design  or 
operating  strategies  wil  be  made  as  a 
result  of  these  (Aanges.  thus  no 
opportunity  exists  to  in  a^ase  the 
probability  or  conseque  oces  of  a 
previoutsly-analyzed  aciident. 

(2)  The  possibility  of  h  new  or 
different  kind  of  accident  from  those 
previously  analyzed  will  not  be  created 
by  these  changes  to  the  LPQ  and 
Containment  Spray  LCC^and  BASES 
because  they  merely  cliify  existing 
requirements.  The  addition  of  the 
footnote  clarifying  LPCJOPERABILITY 
during  RHR  system  operation  in  the 
Shutdown  Cooling  mode  is  consistent 
with  the  requirements  i^  the  NRC 


determination: 
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Standard  TS  (NUREG-1433).  No 
changes  in  either  system  design  or 
operating  strategies  will  be  made  as  a 
result  of  these  changes,  thus  no 
possibility  exists  to  introduce  a  new  or 
different  kind  of  accident. 

(3)  The  margin  of  safety  will  not  be 
decreased  as  a  result  of  these  changes 
because  they  merely  clarify  existing  TS 
requirements  and  are  consistent  with 
the  UFSAR  accident  analysis.  The 
addition  of  the  footnote  clarifying  LPCI 
OPERABILITY  during  RHR  system 
operation  in  the  Shutdown  Cooling 
mode  is  consistent  with  the 
requirements  in  the  NRC  Standard  TS 
(NUREG-1433).  No  changes  in  either 
system  design  or  operating  strategies 
,  wi  11  be  made  as  a  result  of  these 
changes,  thus  no  possibility  exists  to 
reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.E..  Cedar  Rapids. 
Iowa  52401. 

Attorney  for  licensee:  Jack  Nevwian, 
Esquire.  Kathleen  H.  Shea.  Esquire. 
Newman  and  Holtzinger,  1615  L  Street 
NW.,  Washington,  DC  20036. 

NRC  Project  Director:  John  N. 
Hannon. 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  5O-A10.  Nine  Mile  Point 
Nuclear  Station.  Unit  2.  Oswego  County, 
New  York 

Dote  of  amendment  request:  July  1, 
1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  drawdown  time  testing  requirement 
of  Technical  Specification  (TS) 
4.6.5. l.al  and  the  secondary 
containment  inleakage  testing 
requirement  of  TS  4.6.5.I.C.2.  These 
revisions  would  support  a  revised 
design  basis  radiological  analysis  which 
would  support  an  increase  in  secondary 
containment  drawdown  time  firom  6  to 
60  minutes  by  taking  credit  for  fission 
product  scrubbing  and  retention  in  the 
suppression  pool.  The  current  design 
basis  radiological  analysis  does  not  take 
credit  for  the  prfi^sure  suppression  pool 
as  a  fission  product  cleanup  system  as 
permitted  in  NUREG-0800,  Section 
6.5.5,  "Pressure  Suppression  Pool  as  a 
Fission  Product  Cleanup  System."  The 
proposed  amendment  would  also  take 
credit  for  additional  mixing  of  primary 
containment  and  engineered  safety 


feature  systems  leakage  with  50  percent 
of  the  secondary  containment  free  air 
volume  prior  to  the  release  of 
radioactivity  to  the  environment.  In  the 
revised  analysis,  mixing  is  assumed  to 
occur  at  the  onset  of  a  Design  Basis 
Loss-of-Coolant  Accident  as  the  primary 
containment  and  the  engineered  safety 
•feature  systems  leak  into  secondary 
containment.  The  current  analysis  takes 
credit  for  mixing  within  secondary 
containment  only  after  achieving  a 
-  0.25  inch  water  gauge  (WG)  pressure  . 
in  secondary  containment  with  respect 
to  the  outside  surrounding  atmosphere. 
The  licensee's  radiological  evaluation    - 
for  this  accident,  which  reflects  these 
proposed  changes  and  an  assumed 
drawdown  time  of  60  minutes,  has 
determined  that  the  radiological  doses 
remain  below  10  CFR  Part  100 
guidelines  values  and  General  Design 
Criterion  19  criteria.  The  revised 
radiological  doses,  as  calculated  by  the 
licensee,  are  lower  than  the  doses 
currently  presented  in  the  Updated 
Safety  Analysis  Report  (USAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  the  Nine  Mile  Point 
Unit  2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Secondary  containment  and  the  SGTS 
(Standby  Gas  Treatment  System]  are  not . 
initiators  or  precursors  to  an  accident. 
Secondary  containment  provides  a 
pressure  boundary,  with  limited 
inleakage.  for  the  purpose  of 
establishing  a  negative  pressure  to 
prevent  a  ground  level  unfiltered  release 
of  radioactivity.  SGTS  responds4o 
accidents  involving  a  release  of 
radioactivity  to  the  secondary 
containment  by  establishing  and 
maintaining  a  negative  pressure,  inside 
secondary  containment  and  by 
providing  an  elevated  filtered  release. 
Therefore,  changes  to  SECONDARY 
CONTAINMENT  INTEGRITY 
surveillances  cannot  affect  the 
probability  of  a  previously  evaluated 
accident. 

The  suppression  pool  and  secondary 
containment  are  lai:gely  passive  in 
nature,  and  the  active  components  are 
suitably  redundant.  Therefore,  their 
fission  product  attenuation  functions 
can  be  accomplished  assuming  a  single 
failure. 

Currently,  using  an  assumed 
drawdown  time  of  6  minutes,  the 


radiological  doses  for  a  DBA-LOCA 
IDesign  Bases  Accident— Loss-of- 
Coolant  Accident]  are  below  the 
guidelines  of  10  CFR  Part  100  and  GDC 
[General  Design  Criterionl  19  criteria. 
The  calculated  doses,  considering  the 
pressure  suppression  pool  as  a  fission 
product  cleanup  system,  additional     .  - 
mixing  within  secondary  containment 
and  an  assumed  secondary  containment 
drawdown  time  of  60  minutes,  are  lower 
than  the  previously  calculated  doses. 
.  The  new  doses  are  below  10  CFR  Part      "^ 
100  guideline  values  and  GDC  19 
criteria.  The  revised  radiological 
analysis  follows  the  source  term 
assumptions  of  RG  [Regulatory  Guide] 
1.3,  with  the  exception  of  regulatory 
position  C.l. fas  permitted  by  SRP 
[Standard  Review  Plan]  Section  6.5.5, 
and  continues  to  provide  a  conservative 
representation  of  the  timing  and  the 
composition  of  the  release  of 
radioactivity  from  secondary 
containment  during  a  DBA-LOCA. 

The  Technical  Specification  SRs 
[Surveillance  Requirements]  will  ensure 
a  continued  state  of  readiness  for  the 
SGTS,  the  secondary  containment,  the 
suppression  pool  and  the  suppression 
chamber/drywell  vacuum  breakers. 
Therefore,  the  assumptions  used  in  the 
dose  assessment  will  continue  to  bound 
the  actual  bypass  of  the  suppression 
pool  and  the  mixing  in  secondary 
containment  diu-ing  a  DBA-LOCA.  The 
proposed  changes  to  the  surveillances 
provide  assurance  that  the  performance 
of  the  SGTS  and  secondary  containment 
supports  the  radiological  analysis. 
Accordingly,  as  shown  in  Table  1.  page 
14  of  20.  (ofthejuly  1,  1994, 
amendment  request]  operation  with  the 
SGTS  and  the  proposed  change  to  the 
surveillances  for  secondary  containment 
will  not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated. 

The  of)eration  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  the 
surveillances  ensures  that  the  SGTS  and 
secondary  containment  will  be  available 
to  respond  to  an  accident  such  that  the 
guidelines  oT  10  CFR  Part  100  and  the 
limits  of  GDC  19  are  not  exceeded.  The  ^ 
proposed  change  to  the  surveillances 
reflect  consideration  of  the  pressure 
suppression  pool  as  a  fission  product 
cleanup  system  and  credit  for  additional 
mixing  in  secondary  containment.  The 
suppression  pool  «dll  continue  to 
perform  its  safety  functions  as  a 
pressure  suppression  pool  and  as  a 
source  of  vyater  to  support  emergency 
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radiological  doses  for  a  DBA-LOCA 
IDesign  Bases  Accident— Loss-of- 
Coolant  Accident]  are  below  the 
guidelines  of  10  CFR  Part  100  and  GDC 
[General  Design  Criterion^  19  criteria. 
The  calculated  doses,  considering  the 
pressure  suppression  pool  as  a  fission 
product  cleanup  system,  additional 
mixing  within  secondary  containment 
and  an -assumed  secondary  containment 
drawdown  time  of  60  minutes,  are  lower 
than  the  previously  calculated  doses. 
_  The  new  doses  are  below  10  CFR  Part 
100  guideline  values  and  GDC  19 
criteria.  The  revised  radiological 
analysis  follows  the  source  term 
assumptions  of  RG  [Regulatory  Guide) 
1.3,  with  the  exception  of  regulatory 
position  C.l. fas  permitted  by  SRP 
[Standard  Review  Plan)  Section  6.5.5. 
and  continues  to  provide  a  conservative 
representation  of  the  timing  and  the 
composition  of  the  release  of 
radioactivity  from  secondary 
containment  during  a  DBA-LOCA. 

The  Technical  Specification  SRs 
[Surveillance  Requirements)  will  ensure 
a  continued  state  of  readiness  for  the 
SGTS.  the  secondary  contaijiment,  the 
suppression  pool  and  the  suppression 
chamber/drywell  vacuum  breakers. 
Therefore,  the  assumptions  used  in  the 
dose  assessment  will  continue  to  bound 
the  actual  bypass  of  the  suppression 
pool  and  the  mixing  in  secondary 
containment  during  a  DBA-LCXIA.  The 
proposed  changes  to  the  surveillances 
provide  assurance  that  the  performance 
of  the  SGTS  and  secondary  containment 
supports  the  radiological  analysis. 
Accordingly,  as  shown  in  Table  1.  page 
14  of  20.  (of  the  July  1 ,  1994, 
amendment  request)  operation  with  the 
SGTS  and  the  proposed  change  to  the 
surveillances  for  secondary  containment 
will  not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated. 

The  op)eration  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  the 
surveillances  ensures  that  the  SGTS  and 
secondary  containment  will  be  available 
to  respond  to  an  accident  such  that  the 
guidelines  of  10  CFR  Part  100  and  the 
limits  of  GDC  19  are  not  exceeded.  The  ■' 
proposed  change  to  the  surveillances 
reflect  consideration  of  the  pressure 
suppression  pool  as  a  fission  product 
cleanup  system  and  credit  for  additional 
mixing  in  secondary  containment.  The 
suppression  pool  wall  continue  to 
perform  its  safety  functions  as  a 
pressure  suppression  pool  and  as  a 
source  of  water  to  support  emergency 


core  cooling  system  operation  during  a 
DBA-LOCA.  in  addition,  secondary 
containment  will  continue  to  perform 
its  safety  function  of  controlling  and 
minimizing  radioactive  leakage  to  the 
outside  atmosphere  during  a  DBA- 
LOCA.  Safety  related  equipment  will 
continue  to  be  OPERABLE  in  the 
radioactive  environment  of  secondary 
containment  to  mitigate  the 
consequences  of  a  DBA-LOCA. 
Accordingly,  the  proposed  Technical 
Sp)ecification  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit 
2.  in  accordance  with  proposed 
amendment,  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  SGTS  exhausts  the  secondary 
containment  atmosphere  to  the 
environment  through  the  filtration 
system.  To  verify  the  SGTS  has  not 
degraded,  SR  4.6.5.1.C.1  verifies  that 
each  SGTS  subsystem  will  establish  and 
maintain  a  pressure  in  the  secondary 
containment  that  is  equal  to  or  more 
-negative  than  -0.25  inch  VVG  within 
the  required  time  limit.  To  verify 
secondary  containment  is  intact.  SR 
4.6.5.1.C.2  demonstrates  that  one  SGTS 
subsystem  can  maintain  a  pressure 
which  is  equal  to  or  more  negative  than 
-  0.25  inch  WG  for  1  hour  at  a  flow  rate 
less  than  or  equal  to  the  maximum 
allowed  inleakage.  The  1  liour  test 
period  allows  secondary  containment  to 
be  in  thermal  equilibrium  at  steady  state 
conditions.  Furthermore,  as  an  interim 
measure,  NMPC  [Niagara  Mohawk 
Power  Corporation)  implemented 
certain  compensatory  measures  through 
administrative  controls  to  ensure  that 
the  radiological  consequences  of  a 
DBA-LOCA  would  remain  within 
regulatory  criteria.  Together,  these  tests 
and  the  compensatory  measures  assure 
SGTS  performance  and  secondary 
containment  boundary  integrity. 

The  proposed  change  ta  these 
surveillances  incorporate  changes  to  the 
design  basis,  i.e.,  credit  for  fission 
product  scrubbing  and  retention  by  the 
suppression  pool  and  credit  for 
additional  mixing  within  secondary 
containment.  The  new  inleakage  is  2670 
cfm  which  is  loss  [less)  than  one  change 
of  the  secondary  containment  free  air 
volume  per  day.  The  new  drawdown 
time  limit  reflects  consideration  of  the 
proposed  change  in  the  secondary 
containmen,t  inleakage  limit.  Due  to  the 
effects  of  service  water  temperature, 
inside  and.outside  temperature,  flow 
measurement  inaccuracies  and  actual 
test  pressures,  meeting  the  current  SRs 
does  not  by  itself  assure  adequate  SGTS 


performance.  Therefore,  the 
surveillances'  results  are  adjusted  to 
account  for  actual  test  conditions.  " 

Compliance  with  the  proposed 
surveillances  assures  that  the  SGTS  can 
achieve  and  maintain  -0.25  inch  WG  in 
less  than  60  minutes  following  a 
postulated  DBA-LOCA.  Achieving 
-0.25  inch  WG  within  60  minutes 
assures  that  radiological  doses  will 
remain  below  regulatory  limits  (see 
Table  1  [of  the  July  1. 1994.  amendment 
request)).  Therefore,  the  proposed 
surveillances,  together  with  the 
proposed  adjustments,  provide  adequate 
assurance  of  SGTS  performance  and 
secondary  containment  boundary 
integrity.  Accordingly,  the  proposed 
Technical  Specification  change  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Therefore,  as  determined  by  the 
analysis  above,  this  proposed 
amendment  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

A ttoiney  for  licensee:  Mark  }. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street  NW.,  Washington,  DC 
20005-3502. 

NBC  Project  Director:  Michael  L. 
Boyle. 

Northern  States  Power  Company, 
Docket  No.  50-263.  Monticelh  Nuclear  ■ 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request:  June  8. 
1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
sections  3.7/4.7,  which  pertain  to  the 
Standby  Gas  Treatment  System  (SGTS) 
and  Secondary  Containment.  The 
proposed  amendment  would  revise  the 
surveillance  requirements  for  both 
SGTS  and  secondary  containment  and 
revise  the  performance  requirements  for 
the  SGTS  filters  and  process  stream 
electric  heaters. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1.  The  proposed  aipendment  will  not 
involve  a  significant  jincrease  in  the 
probability  or  consequences  of  an 
accident  previously  Evaluated. 

The  function  of  thi  SCTS  and 
secondary  containment  is  to  mitigate  the 
consequences  of  a  loss  of  coolant 
accident  and  fuel  haidling  accidents. 
The  proposed  changas  maintain  or 
improve  this  capability.  Therefore,  this 
amendment  will  not  ause  a  significant 
increase  in  the  proba  jility  or 
consequences  of  an  a  :cident  previously 
evaluated  for  the  Momicello  plant. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accipent  from  any 
accident  previously  analyzed. 

The  proposed  chains  to  Technical 
Specifications  for  thei  standby  gas 
treatment  system  and  secondary 
containment  do  not  aiter  the  function  of 
the  systems  or  its  interrelationships 
with  other  systems.  The  proposed 
changes  provide  reqiarements  to  ensure 
the  systems  are  capatile  of  performing 
the  required  functionk  or  that  actions 
are  taken  to  minimize  the  potential  for 
its  function  being  reqiiired  consistent 
with  regulatory  guidaince;  therefore,  this 
amendment  will  not  (xeate  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

3.  The  proposed  an  endment  will  not 
involve  a  significant  i  eduction  in  the 
margin  of  safety. 

Improvements  in  tl'  e  margin  of  safety 
are  provided  via  the  p  ermanent 
elimination  of  a  potei  tial  single  failure 
which  could  adversel^r  affect  both 
standby  gas  treatment  systems  by 
deleting  the  reference  to  the  standby  gas 
system  room  heaters  p  the  technical 
specification  bases  and  providing 
appropriate  surveillai|ce  requirements 
to  assure  system  op>ei 
the  performance  histi 
Gas  Treatment  Systei 

basis  assumptions  ha:   

the  proposed  changes  do  not  adversely 
affect  plant  safety.  Chinges  to  the  SGT S 
performance  requirenjents  provide 
greater  assurance  of  SCTS  operability. 
The  proposed  change  jfor  the  completion 
time  to  place  the  plani  in  a  cold 
shutdown  condition  if  limiting 
conditions  for  operati jin  can  not  be 
satisfied  is  consistent  ivith  the  time 
frame  specified  in  the  current 
specification  and  is  cdnsistent  with 
Standard  Technical  Specifications.  The 
proposed  amendment  will  not  involve  a 
significant  reduction  ih  the  margin  of 
safety.  -j 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  anq,  based  on  this 


^bihty.  A  review  of 
/of  the  Standby 

I  and  licensing 
determined  that 


review,  it  appears  that 


standards  of  10  CFR  5i  ).92(c)  are 


the  three 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lcxal  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis, 
Minnesota  55401. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street  NW. 
Washington.  DC  20037. 

NRC  Project  Director  Ledyard  B. 
Marsh. 

Omaha  Public  Poiver  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1.  Washington  County,  Nebraska 

Date  of  amendment  request:  February 
12, 1993,  as  supplemented  by  letters 
dated  August  20. 1993  and  June  6, 1994. 

Description  of  amendment  request: 
This  amendment  request  was  previously 
noticed  in  the  Federal  Register  on  April 
14,  1993  (58  FR  19485).  The  June  6, 
1994.  submittal  supplements  the 
February  12. 1993,  application  for 
amendment,  and  includes  and 
incorporates  the  NRC  staff  comments. 
The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TS)  to  implement  the  reactor  coolant 
system  (RCS)  leak  before  break  (LBB) 
methodology  detection  criteria,  in 
accordance  with  the  recommendations 
listed  in  Generic  Letter  (GL)  84-04. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  pre\'iously  evaluated. 

The  proposed  changes  will  require 
additional  leak  detection  instruments  be 
operable  to  close  Unresolved  Safety 
Issue  A-2.  "Asymmetrical  Slowdown 
Loads  on  Reactor  Primary  Coolant 
System."  for  the  Fort  Calhoun  Station. 
Requiring  additional  instruments  to  be 
operable  does  not  increase  the 
probability  or  consequences  of  an 
accident  since  the  safety  function  of  the 
instruments  is  not  being  altered. 

The  proposed  changes  require  at  least 
two  difiierent  types  of  RCS  leak 
detection  instruments,  of  diverse 
monitoring  principles,  be  operable  or 
corrective  actions  be  taken  to  restore  the 
instrumentation  to  operable  status. 
Currently  the  Technical  Specifications 
require  only  one  RCS  leak  detection 
instrument  to  be  operable. 

The  probability  of  leaks  occurring  due 
to  thermal  or  normal  fatigue  is  not 


.  affected  as  indicated  in  the  fracture 
mechanics  analysis  referenced  in 
Generic  Letter  84-04.  No  changes  are 
proposed  to  primary  RCS  piping 
systems  or  sui>ports  as  a  result  of  the 
proposed  revision.  The  proposed 
changes  will  ensure  that  a  potential 
significant  failure  does  not  go  .* 

undetected  within  the  Regulatory  Guide 
1.45  criteria  as  noted  in  C^neric  Letter 
84-04. 

The  Loss  of  Coolant  Accident  (LOCA) 
analysis  will  not  be  impacted  by  the 
proposed  change.  The  results  of  the 
current  Fort  Calhoun  LOCA  analyses 
cited  in  Section  14^15  of  the  Updated 
Safety  Analysis  Report  (USAR)  will  not 
be  impacted  as  a  result  of  these  changes. 

(2)  Create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

It  has  been  determined  that  a  new  or 
different  kind  of  accident  will  not  be 
created  due  to  the  proposed  changes 
since  no  new  or  different  modes  of 
operation  are  created  by  this  change. 
The  existing  operating  procedures  were 
established  to  support  an  enhanced  RCS 
leak  detection  program.  Operation  of 
RCS  leak  detection  instruments  will  not 
differ  from  existing  conditions. 

(3)  Involve  a  significant  reduction  in 
a  margin  of  safety. 

The  margin  of  safety  as  defined  in  the 
basis  for  the  Technical  Specifications  is 
not  changed  or  reduced  by  this 
proposed  change.  Defining  adequate 
RCS  LBB  monitoring  is  required  to  meet 
recommendations  provided  in  Generic 
Letter  84-04. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street,  Omaha.  Nebraska 
68102. 

Attorney  for  licensee:  LeBoeuf.  Lamb, 
Leiby,  and  MacRae.  1875  Connecticut 
Avenue  NW.,  Washington,  DC  20009- 
5728. 

NRC  Project  Director:  William  D. 
Beckner. 

Philadelphia  Electric  Company.  Docket 
No.  50-352,  Limerick  Generating 
Station,  Unit  1.  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request:  June  6. 
1994. 

Description  of  amendment  request: 
The  amendment  would  remove  the 
controls  for  a  remote  shutdown  system 
control  valve  and  delete  the  isolation 


signal  for  certain  primary  contaiimvent 
isolation  valves  from  TS  Tables  3,3.7.4- 
1  and  3.6.3-1  respectively,  as  a  result  of 
eliminating  the  steam  condensing  mode 
of  the  Redidual  Heat  Removal  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50-91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical 
Specifications  (TS)  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  RHR  system  steam  condensing 
mode  is  a  non-safety  related  function  of 
the  RHR  system  and  has  been 
eliminated  at  Limerick  Generating 
Station,  Unit  1.  These  proposed  changes 
will  not  affect  any  components  required 
to  perform  the  safety-related  function  of 
the  RHR  system. 

The  ability  of  the  RHR  system  to 
respond  to  an  eccident  will  not  be 
degraded  by  the  proposed  changes. 
Valve  HV-51-iFOllA  is  locked  dosed 
with  the  electrical  power  removed.  The 
valve's  handswitch  which  is  part  of  the 
remote  shutdown  panel  (RSP)  controls, 
does  not  perform  any  function  and  will 
be  physically  removed  from  the  RSP. 
The  deletion  of  the  isolation  signal  for 
valves  HV-<:-51-lFl03A  and  HV-C- 
51-1F104B  will  not  affect  the  ability  of 
these  valves  to  function  as  primary 
containment  isolation  valves  (PCIVs). 
since  they  are  locked  closed  already  in 
their  safety^related  position,  providing 
containment  isolation  as  manual  PCIVs. 
Therefore,  the  proposed  TS  changes  do 
not  involve  an  increase  in  the 
probabihty  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

No  new  failure  modes  of  RHR  system 
are  created  by  the  proposed  TS  changes. 
All  valves  associated  with  the  proposed 
changes  are  dedicated  specifically  for 
the  RHR  system  steam  condensing 
mode,  and  will  not  impact  the  operation 
of  any  components  Or  piping  required 
for  other  modes  of  operation  of  the  RHR 
system.  These  valves  are  locked-closed 
in  their  safety-related  position  with  the 
electrical  power  removed.  Therefore,  the 
proposed  TS  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  TS  dianges  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  steam  condensing  mode  is  a  non- 
safety  related  function  of  the  RHR 
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signal  for  certain  primary  contaiiunenl 
isolation  valves  from  TS  Tables  3.3.7.4- 
1  and  3.6.3-1  respectively,  as  a  result  of 
eliminating  the  steam  condensing  mode 
of  the  Redidual  Heat  Removal  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50-91^a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical 
Specifications  (TS)  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  RHR  system  steam  condensing 
mode  is  a  non-safety  related  function  of 
the  RHR  system  and  has  been 
eliminated  at  Limerick  Generating 
Station,  Unit  1.  These  proposed  changes 
will  not  affect  any  components  required 
to  perform  the  safety-related  function  of 
the  RHR  system. 

The  ability  of  the  RHR  system  to 
respond  to  an  accident  will  not  be 
degraded  by  the  proposed  changes. 
Valve  HV-51-1F011A  is  locked  closed 
with  the  electrical  power  removed.  The 
valve's  handswitch  which  is  part  of  the 
remote  shutdown  panel  (RSP)  controls, 
does  not  perform  any  fiinction  and  will 
be  physically  removed  from  the  RSP. 
The  deletion  of  the  isolation  signal  for 
valves  HV-C-51-1F103A  and  HV-C- 
51-1F104B  will  not  affect  the  ability  of 
these  valves  to  function  as  primary 
containment  isolation  valves  (PCIVs). 
sirice  they  are  locked  closed  already  in 
their  sa£ety-felated  position,  providing 
containment  isolation  as  manual  PCIVs. 
Therefore,  the  proposed  TS  changes  do 
not  involve  an  increase  in  the 
probabihty  or  consequences  of  an 
accident  previously  eval  uated . 

2.  The  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

No  new  failure  modes  of  RHR  system 
are  created  by  the  proposed  TS  changes. 
All  valves  associated  with  the  proposed 
changes  are  dedicated  specifically  for 
the  RHR  system  steam  condensing 
mode,  and  will  not  impact  the  operation 
of  any  components  Or  piping  required 
for  other  modes  of  operation  of  the  RHR 
system.  These  valves  are  locked-closed 
in  their  safety-related  position  with  the 
electrical  power  removed.  Therefore,  the 
proposed  TS  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  TS  dianges  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  steam  condensing  mode  is  a  non- 
safety  related  function  of  the  RHR 


system  and.  therefore,  is  not  addressed 
in  the  TS.  The  controls  for  remote 
shutdown  system  control  valve  HV-51- 
IFOII A  are  not  being  used.  Presently, 
the  valve  is  locked  closed  vnth  the 
electrical  power  removed  and  the 
valve's  handswitch  will  be  removed 
from  the  RSP.  since  it  does  not  perform 
any  function.  The  proposed  changes 
will  not  impact  the  safe  operation  of 
LGS  Unit  1.  The  deletion  of  the  isolation 
signal  for  valves  HV-C-51-1F103A  and 
HV-C-51-1F104B  will  not  affect  the 
ability  of  these  valves  to  function  as 
primary  containment  isolation  valves 
(PCIVs),  since  they  are  locked  closed 
already  in  their  safety-related  position. 
Therefore,  the  proposed  TS  changes  do 
not  involve  a  reduction  in  a  mai^n  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  tliree 
standards  of  10  CFR  SO.QZlc)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library-,  5O0 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:].  W.  Durham, 
Sr..  Esquire..  Sr.  VP.  and  General 
Counsel.  Philadelphia  Electric 
Company,  2301  Maii«t  Street, 
Philadelphia,  Pennsylvania  19101. 

NRC  Profect  Director:  Charles  L. 
Miller. 

Philadelphia  Electric  Company.  Docket 
No.  50-352.  Limerick  Geneiating 
Station.  Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request:  ]une  10, 
1994. 

Description  of  amendment  request: 
The  amendjiient  involves  a  one-time 
change  affecting  the  Allowed  Outage 
Time  (AOT)  for  the  Emergency  Service 
Water  (ESVV)  System.  Residual  Heat 
Removal  Service  Water  (RHRSW) 
System.  Suppression  Pool  Cooling, 
Suppression  Pool  Spray,  and  Low 
Pressure  Coolant  Injection  modes  of  the 
Residual  Heat  RenK»val  System,  and 
Core  Spray  System  to  be  extended  from 
3  and  7  days  to  14  days  during  the 
Limerick  Generating  Station  (LGS).  Unit 
2  third  refueling  outage  scheduled  to 
begin  in  January  1995.  This  proposed, 
extended  AOT  would  allow  adequate 
time  to  install  isolation  valves  and 
cross-ties  on  the  ESW  and  RHRSW 
Systems  to  facilitate  future  inspections 
or  maintenance. 

Basis  for  proposed  no  significant 
hazards  conademtion  detenni  nation: 
As  required  by  10  CFR  50.91^a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical 
Specifications  changes  do  net  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  one-time  TS  changes 
will  not  increase  the  probability  of  an 
accident  since  it  will  only  extend  the 
time  period  that  the  'B'  ESW  and 
RHRSW  loops  and  the  affected 
equipment  can  be  out-of-service.  The 
extension  of  the  time  duration  that 
certain  equipment  is  out-of-service  has 
no  direct  physical  impact  on  the  plant. 
The  proposed  inoperable  systems  are 
normally  in  a  standby  mode  while  the 
unit  is  in  OPCON  1  or  2  and  are  not 
directly  supporting  plant  operation. 
Therefore,  they  can  have  no  impact  on 
the  plant  that  would  make  an  accident 
more  likely  to  occur  due  to  their 
inoperability. 

During  transients  or  events  which 
require  these  systems  to  be  operating, 
there  is  sufficient  capacity  in  the 
operable  loops  to  support  plant 
operation  or  shutdown,  in-so-much  that 
failures  that  are  accident  initiators  will 
not  occur  more  frequently  than 
previously  postulated. 

In  addition,  the  consequences  of  an 
accident  previously  evaluated  in  the 
SAR  will  not  be  increased.  With  the  "8' 
loops  of  ESW  and  RHRSW  inoperable, 
a  known  quantity  of  equipment  is  either 
inoperable  or  the  equipment  is  not  fully 
capable  of  fulfilling  its  design  function 
under  all  design  conditions  due  to 
certain  support  systems  not  being 
operable.  Based  on  the  support 
functions  of  the  ESW  and  RHRSW 
systems,  a  review  of  the  plant  was 
performed  to  determine  the  impacts  that 
the  inoperable  ESVV  and  RHRSW  B' 
loops  would  have  on  other  systems.  The 
impacts  were  identified  for  each  system, 
as  discussed  in  the  preceding  Safety 
Assessment,  and  it  was  determined 
whether  there  were  any  adverse  (effects] 
on  the  systems.  It  was  then  determined 
how  the  adverse  (effects]  would  impact 
each  system's  design  basis  and  overall 
plant  safety.  The  consequences  of  any 
postulated  accidents  occurring  on  Unit 
1  during  this  AOT  extension  was  found 
to  be  bounded  by  the  previous  analyses 
as  described  in  the  SAR. 

Tlie  existing  AOTs  limit  the  amount 
of  time  that  the  plant  can  operate  with 
certain  equipment  inoperable,  where 
single  feilure  criteria  is  still  met.  The 
minimum  equipment  required  to 
mitigate  the  consequences  of  an 
accident  and/or  safely  shutdown  the 
plant  will  be  operable  or  the  plant  will 
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be  shutdown.  There  ore,  by  extending 
certain  AOTs  and  e>  tending  the 
assumptions  concen  ling  the 
combinations  of  events  and  single 
failures  for  the  longer  duration  of  each 
extended  AOT.  we  conclude,  based  on 
the  evaluations  abov  s,  that  at  least  the 
minimum  equipment  required  to 
mitigate  the  conseqw  ences  of  an 
accident  and/or  safe  y  shutdown  the 
plant  will  still  be  op  srable  during  the 
extended  AOT.  Ther  jfore.  the 
consequences  of  an  <  ccident  previously 
evaluated  in  the  SAf  will  not  be 
increased. 

Therefore,  these  pi  oposed  one-time 
TS  changes  will  not  ■esuh  in  a 
significant  increase  ii  the  probability  or 
consequences  of  an  i  ccident  previously 
■evaluated. 

2.  The  proposed  T  >  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  profrased  one-  time  TS  changes 
will  not  create  the  pc  ssibility  of  a 
different  type  of  acci  ient  since  it  wilT 
only  extend  the  time  period  that  the  'B' 
ESVV  and  RHRSW  lo(  ips  and  the  affected 
equipment  can  be  ou;-of-service.  The 
extension  of  the  time  duration  that 
certain  equipment  is  out-of-service  has 
no  direct  physical  im  pact  oh  the  plant 
and  does  not  create  a  ay  new  accident 
initiators.  The  systen  s  involved  are 
either  accident  mitigation  systems,  safe 
shutdown  systems  or  systems  that 
support  plant  operation.  All  of  the 
possible  impacts  that  the  inoperable 
equipment  may  have  on  its  supported 
systems  were  previo\  sly  analyzed  in  the 
SAR  and  are  the  basii  for  the  present  TS 
ACTION  statements  i  nd  AOTs.  The 
impact  of  inoperable  support  systems 
for  a  given  time  durai  ion  was  previously 
evaluated  and  any  ac  :ident  initiators 
created  by  the  inoper  jble  systems  was 
evaluated.  The  length  ening  of  the  time 
duration  does  not  ere  3te  any  additional 
accident  initiators  foi  the  plant. 

Therefore,  the  prop  osed  one-time  TS 
changes  will  no!  crea  e  the  possibility  of 
a  new  or  different  typ  e  of  accident  from 
any  accident  previoui  ;ly  evaluated. 

3.  The  proposed  TJ  changes  do  not 
involve  a  significant  i  eduction  in  a 
margin  of  safetv 

The  ESVV  and  RHR,  ;VV  systems  and 
their  supported  syste:  ns  are  designed 
with  sufficient  indepi  ndence  and 
redundancy  such  thai  the" removal  from 
ser\ice  of  a  component/subsystem  will 
not  prevent  the  systei  is  from 
performing  their  requ  red  safety  ' 
functions.  Since  remc  val  of  an  ESVV  and 
a  RHRSW  loop  from  s  ervice  with  one 
unit  in  operation  and  the  other  unit  in 
a  refueling  outage  is  allowed  by  the 
current  Technical  Sp«  cificalions.  then 
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the  concern  is  the  reduced  margin  of 
safety  incurred  by  extending  the 
affected  AOTs. 

The  present  ESVV  and  RHRSW  AOT 
limits  were  set  to  ensure  that  sufficient 
safety-related  equipment  is  available  for 
response  to  all  accident  conditions  and 
that  sufficient  decay  heat  removal 
capability  is  available  for  a  LOCA/LOOP 
on  one  unit  and  simultaneous  safe 
shutdown  of  the  other  unit.  A  slight 
reduction  in  the  margin  of  safety  is 
incurred  during  the  proposed  extended 
AOT  due  to  the  increased  risk  that  an 
event  could  occur  in  a  fourteen  day 
period  versus  a  three  or  seven  day 
period.  This  increased  risk  is  judged  to 
be  minimal  due  to  the  low  probability 
of  an  event  occurring  during  the 
extended  AOT  and  based  on  the 
following  discussion  of  minimum 
ECCS/decay  heat  removal  requirements. 

The  reduction  in  the  margin  of  safety 
is  not  significant  since  the  remaining 
operable  ECCS  equipment  is  adequate  to 
mitigate  the  consequences  of  any 
accident.  This  conclusion  is  based  on 
the  information  contained  in  documents 
NEDO-24708A  and  NfEDC-30936-A. 
These  documents  described  the 
minimum  requirements  to  successfully 
terminate  a  transient  or  LOCA  initiating 
event  (with  scram),  assuming  muhiple 
failures  with  realistic  conditions  and 
were  used  to  justify  certain  TS  AOTs 
per  UFSAR  sections  6.3.1.1.2.0  and 
6.3.3.1.  The  minimum  requirements  for 
short  term  response  to  an  accident 
would  be  either  one  LPCI  pump  or  one 
Core  Spray  loop  in  conjunction  vdth 
ADS,  which  would  be  adequate  to  re- 
flood  the  vessel  and  maintain  core 
cooling  sufficient  to  preclude  fuel 
damage.  For  long  term  response,  the 
minimum  requirements  would  be  one 
loop  of  RHR  for  decay  heat  removal, 
along  with  another  low  pressure  ECCS 
loop.  These  minimum  requirements  will 
be  met  since  implementation  of  the 
proposed  TS  changes  will  require  the 
operability  of  HPQ,  ADS,  two  LPQ 
subsystems  (or  one  LPCI  subsystem  and 
one  RHR  subsystem  during  decay  heat 
removal)  and  one  Core  Spray  subsystem 
be  maintained  during  the  14  day  period. 

In  addition,  measures  will  be  taken 
prior  to  or  during  the  proposed 
extended  AOT  for  those  fire  regions  that 
rely  on  one  or  more  safe  shutdown 
methods  which  would  all  be  unable  to 
safely  shutdown  the  plant  with 
inoperable  loops  of  the  ESVV  and 
RHRSW  systems  or  the  inoperable 
systems  that  ESVV  or  RHRSW  support. 
These  measures  will  offset  the  increased 
risk  of  a  fire  event  occurring  in  the 
vulnerable  areas,  during  the  fourteen 
day  versus  three  day  AOT  period. 
Therefore,  the  proposed  extended  AOT 


does  not  adversely  affect  the  approved 
level  of  fire  protection  as  described  in 
UFSAR  Appendix  9A  (Fire  Protection 
Evaluation  Report). 

A  special  procedure  will  be  written  to 
administratively  control  the 
requirement  to  maintain  the  operability 
of  specified  components  and 
implementation  of  any  appropriate 
compensatory  measures  which  are 
deemed  necessary  during  the  proposed 
AOT.  In  addition,  operations  personnel 
are  fully  qualified  by  normal  periodic 
training  to  respond  to  and  mitigate  a 
Design  Basis  Accident,  including  the 
actions  needed  to  ensure  decay  heat 
removal  while  LGS  Unit  1  and  Unit  2 
are  in  the  operational  configurations 
described  within  this  submittal. 
Accordingly,  procedures  are  already  in 
place  that  cover  safe  plant  shutdown 
and  decay  heat  removal  for  situations 
applicable  to  those  in  the  proposed 
AOTs. 

A  Probabilistic  Safety  Assessment   . 
(PSA)  Study  was  performed  for  an  ESVV 
and  RHRSW  loop  being  out-of-service 
for  14  days  on  an  operating  unit.  This 
analysis  includes  EDG  Dl2  being 
aligned  to  'A'  ESW  and  HPQ  and  RCIC 
not  requiring  room  cooling.  No  other 
deviations  from  the  bounding 
assumptions  used  in  the  base  PSA 
model  were  made.  The  Core  Damage 
Frequency  (CDF)  increased  by  2.7x10-". 
from  5.11xlC>-*/reactor-yearto  7.8x10-" 
/reactor-year.  In  absolute  terms,  this  is 
not  a  significant  increase  in  risk.  In 
addition,  the  modifications  to  be 
installed  during  this  proposed  extended 
AOT  will  allow  for  future  maintenance 
and  inspections  to  be  performed  on  the 
ESW  and  RHRSW  loops  without 
removing  an  entire  loop  from  service, 
which  will  reduce  risk  in  the  future.  For 
example,  if  the  ESW  loop  unavailability, 
due  to  testing  or  maintenance,  is 
reduced  by  half,  the  CDF  will  decrease 
by  more  than  four  percent.  It  will  also 
minimize  the  potential  need  for  future 
AOT  extensions  on  these  systems. 

Therefore,  the  implementation  of  the 
proposed  one-time  TS  changes  will  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attocney  for  licensee:  J.W.  Durham, 
Sr..  Esquire,  Sr.  V.P.  and  General 


Counsel.  Philadelphia  Electric 
Company.  Z301  Market  Street. 
Philadelphia.  Pennsylvania  19101. 
NBC  Protect  Dtrector:  Charles  L. 
Miller.  • 

PhiladtUfhia  Eiectric  Company,  Public 
Service  Electric  and  Gas  Company. 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278.  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3.  York  County, 
Pennsyivania 

Date  of  application  for  amendments: 
May  10.  1994. 

Description  of  amendment  request: 
The  licensee  is  proposing  to  revise  the 
Technical  Specifications  (TS) 
requirements  governing  the  minimum 
low  pressure  cooling  availability  when 
irradiated  fuel  is  in  the  reactor  vessel 
and  the  reactor  is  in  the  cold  condition. 
Specifically,  the  proposed  changes  are: 
(1)  Revise  the  TS  section  titles  in  the 
Table  of  Contents  to  agree  with  the  TS 
section  titles  in  the  body  of  the  TS.  (2) 
Revise  TS  Section  3.5  A.  1  to  provide 
proper  reference  to  the  revised  TS 
Section  3.5.F.  (3)  Revise  TS  Section 
3.5.A.3  to  provide  proper  reference  to 
the  revised  TS  Section  3.5J".  (4)  Revise 
TS  Section  3.5.B.1  to  delete  the 
reference  to  TS  Section  3.5. F. 3.  (5) 
Revise  TS  Section  3.5.F  to  require  the 
limiting  condition  for  operation  (LCO) 
governing  minimum  low  pressure 
cooling  availability  when  irradiated  fuel 
is  in  the  reactor  vessel  and  the  reactor 
is  in  the  cold  condition  to  be  identical 
with  the  corresponding  LCO  in  NUREG- 
1433,  "Standard  Technical 
Specifications  General  Electric  Plants, 
BWR/4."  (6)  Revise  TS  Section  4.5.F  to 
require  the  surveillance  requirements 
(SR)  governing  minimum  low  pressure 
cooling  availability  when  irradiated  fuel 
is  in  t^  reactor  vessel  and  the  reactor 
is  in  the  cold  condition  to  be  identical 
with  the  corresponding  SR  in  NUREG- 
1433.  (7)  Revise  TS  BASES  3.5.A  to 
delete  the  reference  to  the  core  spray 
subsystem  as  also  pronding  a  source  for 
flooding  of  the  core  in  case  of  accidental 
draining  because  the  information  is 
being  added  to  TS  BASES  3.5.F.  (6) 
Revise  TS  BASES  3.5.F  to  be  consistent 
with  the  corresponding  TS  BASES  in 
NUREG-1433.  (9)  PvBvise  TS  BASES  4.5 
to  be  consistent  with  the  corresponding 
TS  BASES  in  NUREG-1433.  (10)  Revise 
TS  Section  3.7.A.1  to  provide  propra- 
reference  to  the  revised  TS  Section 
3.5.F. 

Basis  far  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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Counsei.  Philadelphia  Electric 
Company.  2301  Market  Street, 
Philadelphia.  Pennsylvania  19101. 
NEC  Protect  Director:  Charles  jL. 
Miller. 

Phila&eifAxia  Eiectric  Company,  Public 
Service  Electric  and  Cos  Company. 
Delwarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station.  Units 
Nos.  2  and  3,  York  County. 
Pennsyivania 

Dateof  application  for  amendments: 
May  10.  1994. 

Description  of  amendment  request: 
The  licensee  is  proposing  to  revise  the 
Technical  Specifications  (TS) 
requirements  governing  the  minimum 
low  pressure  cooling  availability  when 
irradiated  fuel  is  in  the  reactor  vessel 
and  the  reactor  is  in  the  cold  condition. 
Specifically,  the  proposed  changes  are: 
(IJ  Revise  the  TS  section  titles  in  the 
Table  of  Contents  to  agree  with  the  TS 
section  titles  in  the  body  of  the  TS.  (2) 
Revise  TS  Section  3.5  A.  1  to  provide 
proper  reference  to  the  revised  TS 
Section  3  J.F.  (3)  Revise  TS  Section 
34-A.3  to  provide  proper  reference  to 
the  revised  TS  Section  3.5.F.  (4)  Revise 
TS  Section  3.5.B.1  to  delete  the 
reference  to  TS  Section  3.5.F.3.  (51 
Revise  TS  Section  3.5. F  to  require  the 
limiting  condition  for  operation  (LCOj 
governing  minimum  low  pressure 
cooling  availability  when  irradiated  fuel 
is  in  the  reactor  vessel  and  the  reactor 
is  LQ  the  cold  condition  to  be  identical 
with  the  corresponding  LCO  in  NUREG- 
1433,  "Standard  Technical 
Specifications  General  Electric  Plants, 
BWR/4.  "  (6J  Revise  TS  Section  4.5.F  to 
require  the  surveillance  requirements 
(SR)  governing  minimum  low  pressure 
cooUng  availability  when  irradiated  fuel 
is  in  the  reactor  vessel  and  the  reactor 
is  in  the  cokl  conditioD  to  be  identical 
with  the  corresponding  SR  in  NUREG- 
1433.  (7)  Revise  TS  BASES  3.5.A  to 
delete  the  reference  to  the  core  spray 
subsystem  as  also  pronding  a  source  for 
flooding  of  the  core  in  case  of  accidenttsl 
draining  because  the  information  is 
being  added  to  TS  BASES  3.5.F.  (6) 
Revise  TS  BASES  3.5. F  to  be  consistent 
with  the  corresponding  TS  BASES  in 
NUREG-1433.  (9)  Revise  TS  BASES  4.5 
to  be  consistent  with  the  corresponding 
TS  BASES  in  NUREG-1433.  (10)  Revise 
TS  Section  3.7.A.1  to  provide  props- 
reference  to  the  revised  TS  Section 
3.5.F. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requiffed  bjr  10  €FR  5a9l(a),  the 
licensee  las  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  wrhidi  Is  presented 
below: 

1 .  The  proposed  change  does  not 
involve  a  signifiomt  increase  in  the 
probability  or  coosequences  of  an 
accident  previously  evaluated. 

Proposed  changes  1. 2. 3.  4,  7.  8,  9 
and  10  are  administrative  in  nature  and 
involve  no  technical  changes  to  the  TS. 
These  proposed  ciianges  do  not  impact 
initiators  of  analyzed  events  or  the 
assumed  mitigation  of  accidents  or 
transients  events.  Therefore,  these 
changes  do  not  involve  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Proposed  changes  5  and  6  will  not 
increase  the  probability  of  initiating  an 
analyzed  event  or  alter  assumptions 
relative  to  mitigation  of  an  accident  or 
transient  event.  These  changes  will  not 
alter  the  operation  of  process  variables 
or  systems,  strectures,  or  components 
<SSC)  as  described  in  the  safety 
analyses.  These  changes  do  not  involve 
any  physical  changes  to  plant  SSG  TS 
requirements  that  govern  Operability  or 
routine  testing  and  verification  of  plant 
components  and  variables  are  not 
assumed  to  be  initiators  of  any  analyzed 
event.  The  proposed  changes  will  not 
alter  the  operation  of  equipment 
assumed  to  be  available  for  the 
mitigation  of  accidents  or  transients  by 
the  plant  safety  analysis  or  licensing 
basis.  The  proposed  changes  establish  or 
maintain  adequate  assurance  that 
components  are  operable  when 
necessary  fcr  the  prevention  or 
mitigation  of  accidents  or  transients  and 
that  plant  variables  are  maintained 
within  limits  necessary  to  satisfy  the 
assumptions  for  initial  conditions  in  the 
safety  analysis.  Tbese  changes  have 
been  confirmed  to  ensure  no  previously 
evaluated  accident  has  been  adversely 
affected.  These  changes  will  not  allow 
continuous  plant  oper?.tion  with  plant 
conditions  during  a  unit  outage  such 
that  a  single  failure  will  result  in  a  loss 
of  any  safety  function.  Therefore,  the 
changes  will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not 
create  the  possilMlity  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  involve 
a  physical  alteration  of  the  plant  (no 
new  or  different  type  of  equipment  vrill 
be  installed  or  removed)  and  will  not 
alter  the  method  used  by  any  system  to 
perform  its  design  hinction.  The 
proposed  chai^ges  do  not  allow  plant 
operation  in  Hiy  mode  that  is  not 
already  evahiated.  TberefMe,  these 
changes  will  not  create  the  possibility  of 


a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Proposed  changes  1.  2.  3.  4,  7. 8.  9 
and  10  are  administrative  in  nature  and 
will  not  involve  any  technical  changes. 
These  proposed  changes  will  not  reduce 
a  margin  of  safety  because  they  have  no 
impact  on  any  safety  analysis 
assumptions.  Because  these  changes  are 
administrative  in  nature,  no  question  of 
safety  is  involved.  Therefore,  these 
changes  do  not  reduce  the  margin  of 
safety. 

Proposed  changes  5  and  6  add  some 
new  requirements  and  make  some 
existing  requirements  more  restrictive. 
These  changes  will  not  impact  any 
safety  analysis  assumptions.  Adding 
new  requirements  and  making  existing 
ones  more  restrictive  either  increases  or 
does  not  affect  the  margin  of  safety.  As 
such,  no  question  of  safety  is  involved. 
Therefore,  these  changes  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Proposed  changes  5  and  6  also  make 
three  less  restrictive  changes.  The  first 
change  deletes  the  requirements  for  the 
containment  cooling  system  when  the 
reactor  is  in  the  Cold  Condition.  The 
containment  cooling  system  is  necessary, 
to  maintain  primary  containment 
Operable  to  mitigate  the  release  of 
radioactive  material  following  a  DBA 
[design  basis  accident]. 

However,  primary  containment  is  not 
required  to  be  Operabfe  with  the  reactor 
in  the  Cold  Condition.  As  a  result,  the 
containment  cooling  system  is  not 
needed  to  maintain  the  primary 
containment  Operable  with  the  reactor 
in  the  Cold  Condition.  This  change  does 
not  affect  any  safety  limits,  operating 
limits,  or  design  assumptions.  This 
[change)  provides  the  benefit  of 
allowing  maintenance  to  be  performed 
on  the  containment  cooling  systems 
during  a  unit  outage  to  ensure  their 
reUabiUty  during  power  operation. 
Therefore,  this  change  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety. 

The  current  TS  requirement  that  both 
core  spray  systems  and  the  LPQ  system 
be  Operable  during  a  refueling  outage  is 
being  relaxed  by  the  second  change  to 
require  one  core  spray  subsystem  and 
one  LPCI  subsystem  or  two  core  spray 
subsystems  to  be  Operable.  This 
[changej  does  not  adversely  affect  any 
accident  or  transient  analyses  because 
the  change  ensures  adequate  vessel 
inventory  makeup  is  available  in  the 
event  of  an  inadvertent  vessel 
draindown.  The  long  term  cooling 
analysis  following  a  design  bases  LOCA 
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subsystem  is  requi 
maintain  the  peak 
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■ed,  post  LOCA,  to     . 
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below  the  allowabl  b  hmit.  This  change 
will  not  affect  any  afety  limits, 
operating  limits,  oi  design  assumptions. 
This  change  provic  es  the  benefit  of 
allowing  maintenance  to  be  performed 
on  the  low  pressuri  t  ECCS  subsystems 
not  required  to  be  <  perable  to  ensure 
their  reliability  duiing  plant  operation. 
Therefore,  this  cha:  ige  does  not  involve 
a  significant  reduction  in  a  margin  of 
safety. 

The  final  less  res  rictive  change  will 
allow  low  pressure  injection/spray 
subsystems  to  be  in  operable  during  a 
refueling  outage  if  I  le  spent  fuel  storage 
gates  are  removed  i  nd  the  water  level  is 
at  the  required  heig  it  over  the  top  of  the 
reactor  pressure  vei  sel  flange.  This  is 
acceptable  because  the  water  level 
requirement  provic  es  sufficient  coolant 
inventory  to  allow  »perator  action  to 
terminate  any  invei  tory  loss  prior  to 
fuel  uncovery  in  th  !  event  of  an 
inadvertent  draindc  wn.  This  change 
will  not  affect  any  safety  limits, 
operating  limits,  or  design  assumptions. 
This  change  provid  >s  the  benefit  of 
allowing  maintenar  ce  to  be  performed 
on  the  low  pressure  ECCS  subsystems  to 
ensure  their  contim  ed  reliability  during 
plant  operation.  Th  (refore,  this  change 
does  not  involve  a  s  ignificant  reduction 
in  a  margin  of  safet'  . 

The  NRC  staff  ha;  reviewed  the 
licensee's  analysis  i  nd,  based  on  this 
review,  it  appears  tlat  the  three 
standards  of  10  CFF  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determi  le  that  the 
amendment  request  involves  no 
significant  hazards  i  :onsideration. 

Local  Public  Doci  ment  Room 
location:  Govemme  it  Publications 
Section,  State  Librai  y  of  Pennsylvania, 
(REGIONAL  DEPOS  (TORY)  Education 
Building,  Walnut  St  reet  and 
Commonwealth  Av<  nue.  Box  1601. 
Harrisburg,  Pennsyl  ;ania  17105. 

Attorney  for  Licer  see  J.  W.  Durham. 
Sr.,  Esquire,  Sr.  V.  P  and  General 
Counsel,  Philadelph  ia  Electric 
Company,  2301  Mai  let  Street, 
Philadelphia,  Penns  i^lvania  19101 

MFC  Project  Direc  or  Charles  L. 
Miller. 


Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
June  9,  1994. 

Description  of  amendment  request: 
The  licensee  proposed  the  following 
changes  to  its  Technical  Specifications 
(TS):  (1)  Revise  TS  4.3.C.1  to  require 
that  each  control  rod  be  scram  time 
tested  after  each  refueling  outage  or  after 
a  reactor  shutdown  that  is  greater  than 
120  days  with  reactor  steam  dome 
pressure  greater  than  or  equal  to  800 
psig  prior  to  exceeding  40%  of  rated 
power.  Scram  time  testing  is  not 
required  for  control  rods  inserted  per  TS 
3.3.B.I.  (2)  Replace  TS  4.3.C.2  with  the 
requirement  to  perform  scram  time 
testing  with  the  reactor  steam  dome 
pressure  greater  than  or  equal  to  800 
psig  prior  to  exceeding  40%  of  rated 
power  for  only  thpse  control  rods 
associated  with  the  core  cells  affected 
by  any  fuel  movement  within  the 
reactor  pressure  vessel.  (3)  Add  TS 
4.3.C.3  to  perform  scram  time  testing  for 
a  representative  sample  of  control  rods 
at  least  once  per  120  days  of  power 
operation  with  the  reactor  steam  dome 
pressure  greater  than  or  equal  to  800 
psig.  (4)  Add  TS  4.3.C.4  to  perform 
scram  time  testing  at  any  reactor  steam 
dome  pressure  for  individual  control 
rods  prior  to  declaring  them  operable 
after  work  on  the  control  rod  or  control 
rod  drive  system  is  performed  that 
could  affect  scram  insertion  time.  (5) 
Revise  TS  Bases  3.3.C  and  4.3.C  to 
describe;  the  rational  for  performing 
scram  time  testing  with  reactor  pressure 
greater  than  or  equal  to  800  psig;  the 
rationale  for  requiring  control  rods  to  be 
scram  time  tested  once  per  120  days; 
what  constitutes  a  representative  sample 
of  control  rods;  examples  of  work  that 
could  affect  scram  times;  and  the 
rational  and  methods  for  performing 
scram  time  testing  following  work  that 
could  affect  the  scram  insertion  times. 
(6)  Add  TS  4.3.C.5  to  perform  scram 
time  testing  with  the  reactor  steam 
dome  pressure  greater  than  or  equal  to 
800  psig  prior  to  exceeding  40%  of  rated 
power  after  work  on  the  control  rod  or 
control  rod  drive  system  that  could 
affect  scram  insertion  time.  (7)  Revise 
TS  4.5.K.2  from  performing  scram  time 
testing  of  19  or  more  control  rods  on  a 
rotation  basis  to  performing  scram  time 
testing  of  a  representative  sample  of 
control  rods. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  will  not 
involve  any  physical  changes  to  plant 
systems,  structures,  or  components 
(SSC).  These  proposed  changes  will  not 
alter  operation  of  process  variables  or 
SSC  as  described  in  the  safety  analysis. 
The  proposed  changes  establish  or 
maintain  adequate  assurance  that 
components  are  operable  when 
necessary  for  the  prevention  or 
mitigation  of  accidents  or  transients  and 
that  plant  variables  are  maintained 
within  limits  necessary  to  satisfy  the 
assumptions-for  initial  conditions  in  the 
safety  analysis.  In  particular,  proposed 
change  1  is  acceptable  based  on 
industry  experience  with  control  rod 
.scram  time  testing  coupled  with  the 
additional  requirement  in  proposed 
change  4  that  scram  time  testing  of  any 
control  rod  on  which  work  was 
performed  must  be  satisfactorily 
completed  before  that  control  rod  can  be 
declared  operable.  The  proposed 
changes  will  not  allow  continuous  plant 
operation  with  plant  conditions  such 
that  a  single  failure  will  result  in  a  loss 
of  any  safety  function.  Therefore,  the 
changes  will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  alter  the 
plant  configuration  (no  new  or  different 
type  of  equipment  will  be  installed  or 
removed)  and  will  not  alter  the  method 
used  by  any  system  to  perform  its 
design  function.  The  proposed  changes 
do  not  allow  plant  operation  in  any 
mode  that  is  not  already  evaluated. 
Therefore,  these  changes  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  fi-om  any  accident 
previously  evaluated. 

(3)  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Following  a  refueling  outage,  control 
rod  scram  time  testing  for  all  control 
rods  is  currently  required  to  be 
performed  during  operational 
hydrostatic  testing  or  during  startup 
prior  to  synchronizing  the  main  turbine 
generator.  Any  control  rods  not  tested 


during  operational  hydrostatic  testing 
must  be  tested  at  greater  than  30% 
power  but  less  than  40%  power. 
Proposed  change  1  will  require  that 
scram  time  testing  for  all  control  rods  be 
completed  prior  to  exceeding  40% 
Reactor  Power.  This  change  is 
acceptable  based  on  industry  experience 
t  with  control  rod  scram  time  testing 
coupled  with  the  additional 
requirement  in  proposed  change  4  that 
scram  time  testing  of  any  control  rod  on 
which  work  was  performed  must  be 
satisfactorily  completed  before  that 
control  rod  can  be  declared  operable. 
Proposed  changes  2,  3,  4  and  6  add 
some  new  requirements  and  make  some 
existing  requirements  more  restrictive. 
The  margin  of  safety  is  not  reduced  by 
more  restrictive  changes.  If  anything, 
the  margin  of  safety  may  increase. 
Proposed  change  5  revises  the  BASES  to 
provide  consistency  with  the  previously 
discussed  SR  [surveillance  " 
requirements)  changes.  Proposed  change 
7  is  administrative  in  nature  and  does 
not  involve  any  technical  changes. 
Proposed  changes  5  and  7  will  not 
reduce  a  margin  of  safety  because  they 
have  no  impact  on  any  safety  analysis 
assumptions.  Therefore,  these  changes    - 
will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSn'ORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Attorney  for  Licensee:  ].  W.  Durham, 
Sr..  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 

NRC  Project  Director:  Charles  L.     - 
Miller. 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County.  New  York 

Date  of  amendment  request:  June  29, 
1994. 

Description  of  amendment  request: 
The  proposed  changes  would  alter  the 
Plant  Operating  Review  Committee's 
(PORC's)  membership  requirements  and 
would  delegate  a  portion  of  PORC's 
procedure  review  responsibilities  for 
nuclear  safety  related  procedures  and 
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during  operational  hydrostatic  testing 
must  be  tested  at  greater  than  30% 
power  but  less  than  40%  power. 
Proposed  change  1  will  require  that 
scram  time  testing  for  all  control  rods  be 
completed  prior  to  exceeding  40% 
Reactor  Power.  This  change  is 
acceptable  based  on  industry  experience 
r  with  control  rod  scram  time  testing 
coupled  with  the  additional 
requirement  in  proposed  change  4  that 
scram  time  testing  of  any  control  rod  on 
which  work  was  performed  must  be 
satisfactorily  completed  before  that 
control  rod  can  be  declared  operable. 
Proposed  changes  2,  3,  4  and  6  add 
some  new  requirements  and  make  some 
existing  requirements  more  restrictive. 
The  margin  of  safety  is  not  reduced  by 
more  restrictive  changes.  If  anything, 
the  margin  of  safety  may  increase. 
Proposed  change  5  revises  the  BASES  to 
provide  consistency  with  the  previously 
discussed  SR  [surveillance  " 
requirements)  changes.  Proposed  change 
7  is  administrative  in  nature  and  does 
not  involve  any  technical  changes. 
Proposed  changes  5  and  7  will  not 
reduce  a  margin  of  safety  because  they 
have  no  impact  on  any  safety  analysis 
assumptions.  Therefore,  these  changes    - 
will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Attorney  for  Licensee:  ].  W.  Durham, 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company.  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 

NRC  Project  Director  Charles  L.     - 
Miller. 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County.  New  York 

Date  of  amendment  request:  June  29, 
1994. 

Description  of  amendment  request: 
The  proposed  changes  would  alter  the 
Plant  Operating  Review  Committee's 
(PORC's)  membership  requirements  and 
would  delegate  a  portion  of  PORC's 
procedure  review  responsibilities  for 
nuclear  safety  related  procedures  and 


procedure  changes  to  the  line 
organizations.  Section  6.5,  "Review  and 
Audit,"  of  the  Technical  Specifications 
(TSs)  would  be  revised  to  modify  the 
composition  of  the  PORC  and  delete 
review  and  audit  responsibilities  for  the 
Emergency  and  Security  Plans  from  the 
TSs.  The  review  and  audit 
responsibilities  would  be  relocated  to 
the  respective  Emergency  and  Security 
Plans  consistent  with  Generic  Letter  93- 
07,  "Modification  of  the  Technical 
Specification  Administrative  Control 
Requirements  for  Emergency  and 
Security  Plans."  The  proposed  changes 
would  also  revise  Section  6.5  and 
Section  6.8,  "Procedures,"  of  the  TSs  to 
delegate  a  portion  of  the  PORC's 
procedure  review  responsibilities  for 
nuclear  safety  related  procedures  to  the 
line  organizations.  The  PORC  would 
continue  to  perform  safety  reviews 
associated  with  procedures  that  are  of 
safety  significance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  the  criteria  of  10  CFR 
50.92,  the  enclosed  application  is 
judged  to  involve  no  significant  hazards 
based  on  the  following  information: 

1.  Does  the  proposed  license 
amendment  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed? 

Response:  The  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  since:  (1) 
PORC  will  continue  to  review 
environmental  impact  and  10  CFR  50.59 
safety  evaluations  associated  with 
procedures  and  procedure  changes;  (2) 
Only  personnel  knowledgeable  in  the 
affected  functional  areas  will  review 
procedures  and  procedure  changes;  (3) 
Review  and  approval  personnel 
(designated  technical  reviewers, 
qualified  safety  reviewers  and 
responsible  procedure  o vomers)  will  be 
identified  in  the  appropriate 
administrative  procedures;  (4) 
Designated  technical  reviewers  shall 
meet  or  exceed  the  qualifications 
described  in  Section  4  of  ANSI  N18.1- 
1971  [*  *  *]  for  applicable  positions 
and  are  designated  by  the  Department 
Managers;  5)  The  designated  technical 
reviewers  will  be  responsible  for 
identifying  whether  additional  cross 
disciplinary  reviews  are  required;  (6) 
The  qualified  safety  reviewers  will  be 
responsible  for  reviewing  the  procedure 
changes  fi-om  a  safety  perspective;  (7) 


The  responsible  procedure  owners  are 
designated  by  the  Resident  Manager; 
and  (8)  The  responsible  procedure 
owners  will  be  responsible  for  verifying 
that  procedure  reviews  are  performed  in 
accordance  with  the  administrative 
procedure  governing  the  procedure 
review  and  approval  process. 

The  proposed  changes  (1)  will  add 
more  detailed  requirements  regarding 
procedure  review  and  approval  to  the 
Technical  Specifications  which  will 
strengthen  the  controls  over  the  process, 
and  (2)  will  free  PORC  from  reviewing 
items  that  are  outside  the  charter  of  a 
"safety  review"  committee  [*  *  *) 
(because  non-safety  significant  items 
can  reduce  the  time  that  PORC  members 
can  spend  on  matters  that  are  safety 
significant.  The  proposed  Technical 
Specification  change  establishes  a 
highly  structured  review  and  approval 
program  for  procedures.) 

The  proposed  change  to  the  PORC 
membership  requirements  would  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  because  it 
does  not  adversely  affect  the  level  of 
expertise  applied  to  the  PORC  review 
function  or  its  effectiveness.  The  PORC 
quorum  is  currently  composed  of  five 
members  including  up  to  two 
designated  alternates  and  a  Chairman. 
[.*  *  *|  (This  composition  is  not 
changed  by  the  proposed  amendment.) 

The  miscellaneous  administrative 
changes  not  related  to  the  procedure 
review  and  approval  process  or  the 
PORC  membership  requirements  cannot 
affect  the  probability  or  consequences  of 
an  accident  because  they  do  not  affect 
plant  operations(,)  (•   *   •Iequipment(, 
or  any  safety-related  activity.) 

2.  Does  the  proposed  license 
amendment  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

Response:  r   *   *)  (No  physical 
changes  to  the  plant  or  changes  in  plant 
equipment  operating  procedures  are 
being  proposed.)  The  changes  are 
administrative  and  will  not  have  any 
direct  effect  on  equipment  important  to 
safety.  Changing  the  process  by  which 
procedures  are  reviewed  and  approved 
cannot  in  itself  create  the  possibility  of 
a  new  or  different  kind  of  accident. 
Furthermore,  a  documented  safety 
review,  utilizing  screening  criteria,  will 
be  performed  for  all  nuclear  safety 
related  procedures  and  procedure 
changes.  The  proposed  change 
establishes  detailed  controls  while 
allowing  PORC  to  spend  more  time  on 
safety  significant  issues. 

The  proposed  change  to  the  PORC 
membership  requirements  would  not 
create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
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reviews  will  be  ( 
appropriate.  Thus 
will  be  maintainc 


previously  evaluated  since  do  physical 
alterations  of  pla^t  configuration  or 
changes  to  setpoints  or  operating 
parameters  are  proposed. 

The  misceilaneDus  administrative 
changes  not  relat^  to  the  procedure 
review  and  appralva)  or  the  PORC 
Membership  reqinremems  cannot  create 
the  possibility  of  m  accident  because 
they  do  not  affect  plant  operationsl.J 
I*   •   *  1  equipmer  t  (or  any  safety-related 
activity.) 

3.  Does  the  proposed  amendmeal 
involve  a  significant  reduction  in  a 
margin  of  safety?  ] 

Response:  The  proposed  amendment 
does  not  involve  1 1  significant  reduction 
In  the  margin  of  s  ifety  because  a 
program  controlle  d  by  Administrative 
Procedures  using  designated  technical 
reviewers  approved  by  the  Department 
Managers  will  be  in  place  to  review  dew 
procedures  and  p  jocedure  change.s.  A 
10  CFR  50.59  scrining  of  each  new 
procedure  and  permanent  procedure 
change  will  be  performed  by  a  qualified 
safety  reviewer,  af  d  PORC  will  continue 
to  review  10  CFR  $0.59  Safety  and 
Environmental  lm|>act  Evaluations 
associated  with  paoceduies  and 
procedure  change^  Cross  disciplinary 
nducted  as 
I  the  margin  of  safety 
I  by  implementing  the 
new  procedure  review  and  approval 
process. 

The  proposed  cAange  to  the  PORC 
membership  requirements  would  not 
involve  a  signiiic^t  reduction  in  the 
margin  of  safety  si  ice  the  level  and 
quality  of  PORC  re  view  will  be 
maintained  and  th  sre  will  not  t)e  an 
adverse  change  to  he  collective    - 
educational  luckg  ound  and  woii 
experience  of  PCW  Z.  (There  will  not  be 
an  adverse  loss  of  'ORC  effectiveness  as 
a  result  of  this  ciia  ige.I  The  PORC 
quorum  is  current  y  coniposed  of  five 
members  includin  ;  up  to  two 
designated  ahema  es  and  a  Chairman. 
I*   •  *i  jThiscom  lositioDisnol 
changed  by  the  pn  posed  changes,  J 
The  miscellaneo  is  administrative 
changes  cot  relate<  to  the  procedure 
review  and  approv  il  process  or  PORC 
membership  progri  un  cannot  reduce  any 
margin  of  safety  be  ause  they  do  not 
affect  any  safety  re  ated  activity  or 
equipment  These  i  iianges  increase  the 
probability  that  lh«  Technical 
Specifications  are  i  orrectly  interpreted 
by  clarifying  inforf  lation. 

The  NRC  staff  h^  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92^:)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 


involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  PublicLibrary. 
100  Martina  Avenue,  Wiite  Plains.  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columbus  Cjrcle.  New  York. 
New  York  10019. 

AWC  Project  IXrector:  Michael  L 
Boyle. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  James  A. 

FitzPatrick  Nuclear  Power  Plant 
Oswego  County.  New  York 

Date  of  amendment  request:  June  17. 
1994. 

Description  of  amendment  request: 
The  proposed  changes  would  revise 
Section  6.5,  "Review  and  Audit."  of  the 
Technical  Specifications  fTSs)  to 
modify  the  cranposition  of  the  Plant 
Operating  Review  Committee  CPORC) 
and  delete  review  and  audit 
responsibilities  for  the  Emergency  and 
Secu.nty  Plans  from  the  TSs.  The  review 
and  audit  responsibilities  would  be 
relocated  to  the  respective  Emergency 
and  Security  Plans  consistent  with 
<^neric  Letter  93-07,  "Modification  of 
the  Technical  Specification 
Administrative  Control  Requirements 
for  Emergency  and  Security  Plans."  The 
proposed  changes  would  also  revise 
Section  6.5  and  Section  6.8. 
"Procedures."  of  the  TSs  to  delegate  a 
portion  of  the  PORCs  procedure  review 
responsibilities  for  nuclear  safety 
related  procedures  to  the  line 
organizations-  The  PORC  would 
continue  to  perform  safety  reviews 
associated  with  procedures  that  are  of 
safety  significance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  hazards  consideration  as 
defined  in  10  CFR  50.92.  since  the 
proposed  changes  would  not: 

1.  involve  a  significant  increase  in  the 
probability  of  an  accident  or 
consequence  previously  evaluated. 

The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  since:  1)  PORC 
will  continue  to  review  environmental 
impact  and  10  CFR  50.59  safety 
evaluations  associated  with  procedures 
and  procedure  changes;  2)  Only 
personnel  knowledgeable  in  the  affected 


functional  areas  will  review  procedures 
and  procedure  ciianges;  3)  Review  and 
approval  personnel  (designated 
technical  reviewers,  and  responsible 
procedure  owners)  will  be  identified  in 
the  appropriate  administrative 
procedures.  Designated  technica] 
reviewers  shall  meet  or  exceed  the     - 
qualifications  described  in  section  4  of 
ANSI  N18.1-1971  for  apphcable 
positions.  Designated  tet^mical 
reviewers  are  designated  by  the 
Department  Managers.  The  responsible 
procedure  owne.-s  are  designated  by  the 
Resident  Manager.  4)  The  designated 
technical  reviewers  will  be  responsible 
for  identifying  whether  additional  cros-v 
disciplinary  reviews  are  required;  5) 
The  qualified  safety  reviewers  will  be 
responsible  for  reviewing  the  procedure 
changes  from  a  safety  perspective;  and 
6J  The  responsible  procedure  owners 
will  be  responsible  for  verifying  that 
procedure  reviews  are  perfmned  in 
accordance  with  the  administrative 
procedure  governing  the  procedure 
review  and  approval  process. 

The  proposed  changes  (1)  will  add 
more  detailed  requirements  regarding 
procedure  review  and  approv^  to  the 
Technical  Specifications  which  will 
strengthen  the  controls  over  the  process, 
and  (2)  will  free  PORC  from  reviewing 
items  that  are  outside  the  charter  of  a 
"safety  review"  committee  because  non- 
safety  significant  items  can  reduce  the 
time  that  PORC  members  can  spend  on 
matters  that  aie  safety  significant  The 
proposed  Technical  Specification  " 
change  establishes  a  highly  structured 
review  and  approval  program  for 
procedures. 

The  proposed  change  to  the  PORC 
Membership  requirements  would  not 
significantly  increase  the  pn^bility  or 
consequences  of  an  accident  because  it 
does  not  adversely  affect  the  level  of 
expertise  applied  to  the  PORC  review 
function.  There  will  not  be  an  advwse 
loss  of  PORC  e^ectiveness  as  a  result  of 
this  change.  The  PORC  quorum  is 
currently  composed  of  five  members 
including  up  to  two  designated 
alternates  and  a  Chairman.  This 
composition  is  not  changed  by  the 
proposed  amendment 

The  miscellaneous  administrative 
changes  not  related  to  the  procedure 
review  and  approval  process  or  the 
PORC  Membership  requirements  cannot 
affect  the  probability  or  consequences  of 
an  accident  because  they  do  not  aBeCt 
operati<His,  equipment,  or  any  safety- ' 
related  activity. 

Z.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

No  physical  changes  to  the  plant  or 
changes  in  plant  equipment  operating 


procedures  are  being  proposed.  The 
changes  are  administrative  and  will  not 
have  any  direct  effect  on  equipment 
important  to  safety.  Changing  the 
process  by  which  procedures  are 
reviewed  and  approved  cannot  in  itself 
create-the  possibility  of  a  new  or 
different  kind  of  accident.  Furthermore, 
a  documented  safety  review,  utilizing 
screening  criteria,  will  be  performed  for 
all  nuclear  safety  related  procedures  and 
procedure  changes.  The  proposed 
change  establishes  detailed  controls 
while  allowing  PORC  to  spend  more 
time  on  safety  significant  issues. 

The  proposed  change  to  the  PORC 
Membership  requirements  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  since  no  physical 
alterations  of  plant  configuration  or 
changes  to  setpoints  or  operating 
parameters  are  proposed. 

The  miscellaneous  administrative 
changes  not  related  to  the  procedure 
review  and  approval  or  the  PORC 
Membership  requirements  cannot  create 
the  possibility  of  an  accident  because 
they  do  not  affect  operations,  equipment 
or  any  safety-related  activity. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety. 

The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety  because  a  program 
controlled  by  Administrative 
.Procedures  using  designated  technical 
reviewers  approved  by  the  Department 
Managers  will  be  in  place  to  review  new 
procedures  and  procedure  changes.  A 
10  CFR  50.59  screening  of  each  new 
procedure  and  permanent  procedure 
change  will  be  performed  by  a  qualified 
safety  reviewer  and  PORC  will  continue 
to  review  10  CFR  50.59  Safety  and 
Environmental  Impact  Evaluations 
associated  with  procedures  and 
procedure  changes.  Cross-disciplinary 
reviews  will  be  conducted  as 
appropriate.  Thus  the  margin  of  safety 
will  be  maintained  by  implementing  the 
new  procedure  review  and  approval 
process. 

•The  proposed  change  to  the  PORC 
Membership  requirements  would  not 
involve  a  significant  reduction  in  the 
margin  of  safety  since  the  level  and 
quality  of  PORC  review  will  be 
maintained  and  there  will  not  be  an 
adverse  change  to  the  collective 
educational  background  and  work 
experience  of  PORC.  There  will  not  be 
an  adverse  loss  of  PORC  effectiveness  as 
a  result  of  this  change.  The  PORC 
quorum  is  currently  composed  of  five 
members  including  up  to  two 
designated  alternates  and  a  Chairman. 
This  composition  is  not  changed  by  the 
proposed  changes. 
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procedures  are  being  proposed.  The 
changes  are  administrative  and  will  not 
have  any  direct  effect  on  equipment 
important  to  safety.  Changing  the 
process  by  which  procedures  are 
reviewed  and  approved  cannot  in  itself 
create-the  possibility  of  a  new  or 
different  kind  of  accident.  Furthermore, 
a  documented  safety  review,  utilizing 
screening  criteria,  will  be  performed  for 
all  nuclear  safety  related  procedures  and 
procedure  changes.  The  proposed 
change  establishes  detailed  controls 
while  allowing  PORC  to  spend  more 
time  on  safety  significant  issues^ 

The  proposed  change  to  the  PORC 
Membership  requirements  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  since  no  physical 
aherations  of  plant  configuration  or 
changes  to  setpoints  or  operating 
parameters  are  proposed. 

The  miscellaneous  administrative 
changes  not  related  to  the  procedure 
review  and  approval  or  the  PORC 
Membership  requirements  cannot  create 
the  possibility  of  an  accident  because 
they  do  not  affect  operations,  equipment 
or  any  safety-related  activity. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety. 

The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety  because  a  program 
controlled  by  Administrative 
.Procedures  using  designated  technical 
reviewers  approved  by  the  Department 
Managers  will  be  in  place  to  review  new 
procedures  and  procedure  changes.  A 
10  CpR  50.59  screening  of  each  new 
procedure  and  permanent  procedure 
change  will  be  performed  by  a  qualified 
safety  reviewer  and  PORC  will  continue 
to  review  10  CFR  50.59  Safety  and 
Environmental  Impact  Evaluations 
associated  with  procedures  and 
procedure  changes.  Cross-disciplinary 
reviews  will  be  conducted  as 
appropriate.  Thus  the  margin  of  safety 
will  be  maintained  by  implementing  the 
new  procedure  review  and  approval 
process. 

-The  proposed  change  to  the  PORC 
Membership  requirements  would  not 
involve  a  significant  reduction  in  the 
margin  of  safety  since  the  level  and 
quality  of  PORC  review  will  be 
maintained  and  there  will  not  be  an 
adverse  change  to  the  collective 
educational  background  and  work 
experience  of  PORC.  There  will  not  be 
an  adverse  loss  of  PORC  effectiveness  as 
a  result  of  this  change.  The  PORC 
quorum  is  currently  composed  of  five 
members  including  up  to  two 
designated  alternates  and  a  Chairman. 
This  composition  is  not  changed  by  the 
proposed  changes. 


The  miscellaneous  administrative 
changes  not  related  to  the  procedure 
review  and  approval  process  or  PORC 
Membership  program  cannot  reduce  any 
margin  of  safety  because  they  do  not 
affect  any  safety-related  activity  or 
equipment.  These  changes  increase  the 
probability  that  the  Technical 
Specifications  are  correctly  interpreted 
by  clarifying  information. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Peiifield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. . 

Attorney  for  licensee.Mr.  Charles  M. 
Pratt,-1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  Michael  L. 
Boyle; 

Public  Service  Electric  8-  Cas  Companv. 
Docket  Nos.  50-272  and  50-311,  Saltm 
Nuclear  Generating  Station.  Unit  Nos.  1 
and  2.  Salem  County,  New  Jersey 

Date  of  amendment  requests: 
February  18,  1994,  as  supplemented  by 
letter  dated  April  6, 1994  for  Salem  Unit 
1;  and  March  28, 1994  for  Salem  Unit 
2. 

Description  of  amendment  request: 
The  proposed  change  to  Salem  Unit  1 
Technical  Specifications  (TS)  replaces 
the  main  feedwater  control  and  control 
bypass  valves  with  the  main  feedwater 
stop  check  valves  for  the  Containment 
Isolation  Function.  The  proposed 
change  to  Salem  Unit  2  TS  adds  a 
footnote  to  the  21-24  BF22  (main 
feedwater  stop  check  valves)  on  Table 
3.&-1,  "Containment  Isolation  valves." 
This  note  identifies  those  containment 
isolation  valves  that  are  not  subject  to 
10  CFR  50  Appendix  J.  Type  C  leakage 
testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

1.  Do  not  involve  a  significant 
increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

The  Salem  Unit  1  main  feedwater  stop 
check  valves  provide  the  same  isolation 
function  presently  accomplished  by  the 


main  feedwater  control  and  control 
bypass  valves,  without  reliance  on  an 
actuation  signal.  Positive  closure  is 
assured  during  all  postulated  accident 
scenarios,  through  remote-manual 
.controls  in  the  main  control  room. 
These  valve's  satisfy  the  requirements  of 
GDC  57  for  Containment  Isolation. 

A  previous  amendment  request  for 
Salem  Unit  2  neglected  to  designate  the 
main  feedwater  stop  check  valves  as 
exempt  from  Type  C  leakage  testing. 
That  request  was  subsequently 
approved  as  Salem  Unit  2  Amendment 
128.  The  amended  Technical 
Specifications  are  now  inconsistent 
with  the  Salem  Updated  Final  Safety 
Analysis  Report,  which  correctly  shows 
that  these  valves  are  exempt  from  Type 
C  leakage  testing.  Valve  functionality 
and  operation  are  not  affected  by  this 
change. 

Therefore,  it  may  be  concluded  that 
the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Do  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

The  Salem  Unit  1  main  feedwater  stop 
check  valves  were  originally  intended  to 
perform  the  Containment  Isolation 
Function.  The  only  changes  to  the 
original  plant  design  were  the  addition 
of  motor  operators  and  the  upgrading  of 
associated  controls  to  safety-related. 
These  changes  bring  the  stop  check 
valves  into  compliances  with  GDC  57 
requirements,  and  ensure  positive  valve 
closure  during  all  postulated  accident 
scenarios.  As  stated  above,  a  previous 
amendment  request  for  Salem  Unit  2 
neglected  to  designate  the  main 
feedwater  stop  check  valves  as  exempt 
from  Type  C  leakage  testing.  The  Salem 
Updated  Final  Safety  Analysis  Report 
correctly  shows  that  these  valves  are 
exempt  ft-om  Type  C  leakage  testing. 
Valve  functionality  and  operation  are 
not  affected  by  these  changes. 

The  changes  do  not  involve 
modifications  to  plant  equipment  or 
operation.  Therefore,  no  new  or 
different  accident  can  be  created  by 
these  changes. 

3.  Do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Check  valves  provide  inherent 
isolation  from  reverse  flow  conditions. 
Stop  check  valves  provide  increased 
safety  due  to  the  positive  closure 
feature.  Motor  operators  with  remote- 
manual  closure  capability,  allow 
positive  closure  from  the  main  control 
room  during  all  postulated  accident 
scenarios.  These  features  ensure  that  an 
adequate  margin  of  safety  is  maintained. 
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Additionally,  feadwater  isolation, 
utilizing  the  main  feedwaler  controi  and 
control  bypass  valijes,  occurs  through 
Reactor  Trip  and/ ot  Engineered  Safety 
Features  actualionJThis  feature  Is 
unaffected  by  the  p^posed  changes  and 
redundant  to  the  st  jp  check  valve*  for 
Containment  Isolat  on.  There  are  no 
modifications  to  plinl  equipment  or 
operation  involved:  Feedwater  sj  stem 
operation  during  ntnnal  and  accident 
conditions  remains!  the  same. 

be  concluded  that 
do  not  involve  a 


Docket  No.  50-244, 
Paver  Plant,  Wayne 


in  a  margin  of 

!w,  it  appear*  that 
if  10  CFR  50.92(c) 
ire,  the  NfRC  staff 


Therefore,  it  ma. 
the  proposed  chani 
significant  reducti 
safety. 

Based  on  this  re 
the  three  standards 
are  satisfied.  There 
proposes  to  determine  that  the 
amendment  request  s  involve  no 
significant  hazards  :onsideration. 

Local  Public  Doci  went  Boom 
location:  Salem  Frei  (  Public  library.  112 
West  Broadway.  Sal  em.  New  Jersey 
08079. 

Attorney  for  licen  !ee:  Mark  J. 
Wetterhahn,  Esquin  .  Winston  and 
StravkTi.  1400LStre<>t,  ?VJW., 
Washington.  DC  20(  05-3502. 

NRC  Project  Diret  lor  Charles  L 
Miller. 

Rochester  Gas  and  I  lectric  Corporation. 


?.  £.  Ginno  Nuclear 
County.  New  York 


Date  ofomendmei  it  request:  May  13, 
1994.  as  supplemenled  June  24.  1994. 
Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Ginna  Station  Technical 
Specificalions  ITSs)  Section  6.0 
"Administrative  CtMltrols."  to  be 
consistent  with  the  catena  contained  in 
the  NRC  Final  Poliqj  Statement  of 
Technical  SpecificatJOTis  Improvements 
for  Nuclear  Power  Reactors,  and 
NUREG-1431  'Staniard  Technical 
Specifications,  Westjnghouse  Plants." 
September  1993.  Thd  proposed 
amendment  would  a  so  relocate  to  other 
programs  and  docun  ents,  several  TS 
requirements  in  acco  rdance  with  this 
criteria. 

The  May  13. 1994.  request  supersedes 
the  request  of  March  23.  1992, 
published  in  the  Fed  sral  Register  on 
November  25,  1992  (]  \7  FR  555H9). 
Basis  for  proposed  no  significant 
hazards  consideraUo  i  determination: 
As  required  by  10  CF  1 50.91(a),  the 
licensee  has  provide*  its  analysis  of  the 
issue  of  no  significan  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  Gin  na  Station  in 
accordance  with  the  proposed  chang«>s 
does  not  involve  a  sifnuficanf  incrttase 
in  the  probability  or  <  onsequences  of  an 


accident  previously  evaluated.  The 
changes  are  consistent  with  the  Final 
Pobcy  Statement  on  Technical 
Sp>ecifications  Improvements  for 
Nuclear  Power  Reactors  and  NUREG- 
1431  and  have  th^efore.  been 
previously  evaluated  by  the  NRC 
Implementation  of  these  changes  is 
expected  to  resuh  in  a  significant 
human  factors  improvement  and  enable 
RG&E  (Rochester  Gas  k  Electric)  and  the 
NRC  to  focus  on  the  most  important 
requirements  without  any  reduction  in 
safety.  The  changes  which  do  not 
duplicate  NRC  guidance  in  NUREG- 
1431  are  currently  addressed  by  existing 
technical  specifications  and  regulations, 
the  Ginna  Station  license,  plant 
procedures,  or  the  QA  [Quality 
Assurance)  program. 

2.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
Administrative  Controls  section 
contains  those  requirements  that  are  not 
covered  by  other  technical 
specificalions  which  are  considered 
necessary  to  assure  safe  operation  of  the 
fiw:ility.  The  majority  of  changes  are 
consistent  with  the  Final  Policy 
Statement  on  Technical  Specifications 
Improvements  for  Nuclear  Power 
Reactors  and  NUREG-1431  and  have 
therefore,  been  previously  evaluated  bv 
the  NRC  I*  •  *). 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety.  All  requirements 
removed  from  technical  specifications 
are  relocated  to  other  programs  and 
documents.  These  alternative  programs 
and  documents  are  controlled  by 
existing  regulations  which  provide  a 
more  appropriate  vehicle  for  addressing 
changes  and  complianca  There  were  no 
administrative  control  requirements 
which  were  removed  from  technical 
specifications  and  not  addressed  by 
other  regulations.  Therefore,  there  is  no 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  re\newed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochesto-,  New  York 
14610. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Winston  h  Strawn,  1400  L 
Street.  NW..  Washingtcm,  DC  20005. 


NRC  Project  Director:  Wa  Iter  R. 
Butler. 

Tennessee  VaJlefy  Authority,  Docket  Afo. 
50-328,  Sequoyah  Nuclear  Plant,  Unit  2, 
Hamilton  County,  Tennessee 

Date  of  amendment  request:  June  28. 
1994  (TS  94-09). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Sequoyah  Nuclear  Plant  Unit  2 
Technical  Specifications  (TS) 
surveillance  requirements,  bases,  and  a 
Limiting  Condition  For  Operation  to 
incorporate  alternate  steam  generator 
tube  plugging  criteria  at  tube  support 
plate  intersections.  The  proposed 
changes  would  be  implemented  for  Fuel 
Cycle  7  only  and  would  affect:  (1)TS 
4.4.5.2.C.2  to  address  bobbin  probe 
inspections;  (2)  TS  4.4.5.3.d  to  address 
future  inspections  of  tubes  where  the 
Interim  criteria  is  used;  (3)  TS 
4.4.5.4.8.6  to  address  application  of  the 
interim  criteria  for  indications  found 
within  the  thickness  of  the  tube  support 
plate;  (4)  TS  4.4.5.4.3.10  to  address 
application  of  the  tube  plugging 
alternate  criteria  and  evaluation  of 
indications;  (5)  TS  4.4.5.5.d  and 
4.4.5.5.6  to  address  reporting 
requirements  and  information  to  be 
reported  to  the  Commission  regarding 
application  of  the  criteria;  (6)  TS 
3.4.6.2.C  to  reduce  the  allowable  reactor 
coolant  system  total  primary-to- 
secondary  leakage  through  all  steam 
generators  from  1  gallon  per  minute  to 
600  gallons  per  day  and  from  any  one 
steam  generator  from  500  gallons  per 
day  to  150  gallons  per  day;  and  (7)  Bases 
3/4.4.5  and  3/4.4.6.2  to  reflect  the  new 
primary-to-secondary  leakage  limits  and 
add  a  reference. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licen<;ee  has  provided  its  analysis  of  the 
_  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  TS 
change  and  has  determined  that  it  does 
not  represent  a  significant  hazards 
consideration  based  on  criteria 
established  in  10  CFR  50.92(c). 
Operation  of  Sequoyah  Nuclear  Plant    ' 
(SQN)  in  accordance  with  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Testing  of  modef  boiler  specimens  for 
free-span  tubing  (no  tube  support  plate 
restraint)  at  room  temperature 
conditions  .shows  burst  pressures  in 
excess  of  500  pounds  per  sqirare  inch 
(psi)  for  hrdications  of  outer-diameter 
stress  corrosion  cracking  with  voltage 


measurements  as  high  as  19  vohs.  Burst 
testing  performed  on  intersections 
pulled  from  SQN  vdth  up  to  a  1.9-volt 
indication  shows  measured  burst 
pressure  in  excess  of  6.600  psi  at  room 
temperature.  Burst  testing  performed  on 
pulled  tubes  from  other  plants  with  up 
to  7.5-volt  indications  shows  burst 
pressures  in  excess  of  6.300  psi  at  room 
temperatures.  Correcting  for  the  effects 
of  temperature  on  material  properties 
and  minimum  strength  levels  (as  the 
burst  testing  was  done  at  room 
temperature),  tube  burst  capability 
significantly  exceeds  the  safety-factor 
requirements  of  NRC  Regulatory  Guide 
(RG)  1.121. 

Tube  burst  criteria  are  inherently 
satisfied  during  normal  operating 
conditions  because  of  the  proximity  of 
the  tube  support  plate  (TSP).  Test  data 
indicates  that  tube  burst  cannot  occur 
within  the  TSP.  even  for  tubes  that  have 
100  percent  throughwall 
electrodischarge  machining  notches. 
0.75-inch  long,  provided  that  the  TSP  is 
adjacent  to  the  notched  area.  Since  tube- 
to-tube  support  plate  proximity 
precludes  tube  burst  during  normal 
operating  conditions,  use  of  the  criteria 
must  retain  tube  integrity  characteristics 
that  maintain  a  margin  of  safety  of  1.43 
times  the  bounding  faulted  condition 
steam  line  break  (SLB)  pressure 
differential.  During  a  postulated  SLB, 
the  TSP  has  the  potential  to  deflect 
during  blowdown  following  a  main 
SLB,  thereby  uncovering  the  TSP 
intersections. 

Based  on  the  existing  database,  the  RG 
1.121  criterion  requiring  maintenance  of 
a  safety  factor  of  1.43  times  the  SLB 
pressure  differential  on  tube  burst  is 
satisfied  by  7/8-inch-diameter  tubing 
vdth  bobbin  coil  indications  with  sign.al 
amplitudes  less  than  8.82  volts, 
regardless  of  the  indicated  depth 
measurement.  A  2.0-volt  plugging 
criterion  (resulting  in  a  projected  end- 
of-cycle  {EOC}  voltage)  compares 
favorably  with  the  8.82-volt  structural 
limit,considering  the  extremely  slow 
apparent  voltage  growth  rates  and  few 
numbers  of  indications  at  SQN.  Using 
the  established  methodology  of  RG 
1.121,  the  structural  limit  is  reduced  by 
allowances  for  uncertainty  and  growth 
to  develop  a  beginning  of  cycle  (BOC) 
repair  limit  that  would  preclude 
indications  at  EOC  conditions  that 
exceed  the  structural  limit.  The 
nondestructive  examination  (NDE) 
uncertainty  component  is  20.5  percent, 
and  is  based  on  die  Electric  Power 
Research  Institute  (EPRI)  alternate  repair 
criteria  (ARC). 

Because  of  the  few  number  of 
indications  at  SQN.  the  EPRI 
methodology  of  applying  a  growth 


Federal  Register  /  Vol.  59.  No.  136  /  Wednesday.  July  20.  1994  /  Notices 


37085 


measurements  as  high  as  19  volts.  Burst 
testing  performed  on  intersections 
pulled  from  SQN  with  up  to  a  1.9-volt 
indication  sho\ys  measured  burst 
pressure  in  excess  of  6.600  psi  at  room 
temperature.  Burst  testing  performed  on 
pulled  tubes  from  other  plants  with  up 
to  7.5-voh  indications  shows  burst 
pressures  in  excess  of  6.300  psi  at  room 
temperatures.  Correcting  for  the  effects 
of  temperature  on  material  properties 
and  minimum  strength  levels  (as  the 
burst  testing  was  done  at  room 
temperature),  tube  burst  capability 
significantly  exceeds  the  safety-factor 
requirements  of  NRC  Regulatory  Guide 
(RG)  1.121. 

Tube  burst  criteria  are  inherently 
satisfied  during  normal  operating 
conditions  because  of  the  proximity  of 
the  tube  support  plate  (TSP).  Test  data 
indicates  that  tube  burst  cannot  occur 
within  the  TSP,  even  for  tubes  that  have 
100  percent  through  wall 
electrodischarge  machining  notches. 
0.75-inch  long,  provided  that  the  TSP  is 
adjacent  to  the  notched  area.  Since  tube- 
to-tube  support  plate  proximity 
precludes  tube  burst  during  normal 
operating  conditions,  use  of  the  criteria 
must  retain  tube  integrity  characteristics 
that  maintain  a  margin  of  safety  of  1.43 
times  the  bounding  faulted  condition 
steam  line  break  (SLB)  pressure 
differential.  During  a  postulated  SLB, 
the  TSP  has  the  potential  to  deflect 
during  bfowdown  following  a  main 
SLB,  thereby  uncovering  the  TSP 
intersections. 

Based  on  the  existing  database,  the  RG 
1.121  criterion  requiring  maintenance  of 
a  safety  factor  of  1.43  times  the  SLB 
pressure  differential  on  tube  burst  is 
satisfied  by  7/8-inch-diameter  tubing 
with  bobbin  coil  indications  with  signal 
amplitudes  less  than  8.82  volts, 
regardless  of  the  indicated  depth 
measurement.  A  2.0-volt  plugging 
criterion  (resulting  in  a  projected  end- 
of-cycle  {EOC}  voltage)  compares 
favorably  with  the  8.82-volt  structural 
limit.considering  the  extremely  slow 
apparent  voltage  growth  rates  and  few 
numbers  of  indications  at  SQN.  Using 
the  established  methodology  of  RG 
1.121.  the  structural  limit  is  reduced  by 
allowances  for  uncertainty  and  growth 
to  develop  a  beginning  of  cycle  (BOC) 
repair  limit  that  would  preclude 
indications  at  EOC  conditions  that 
exceed  the  structural  limit.  The 
nondestructive  examination  (NDE) 
uncertainty  component  is  20.5  percent, 
and  is  based  on  the  Electric  Power 
Research  Institute  (EPRI)  alternate  repair 
criteria  (ARC). 

Because  of  the  few  number  of 
indications  at  SQN.  the  EPRI 
methodology  of  applying  a  growth 


component  of  35  percent  per  effective 
full  power  year  (EFPY)  will  be  used. 
Near-term  operating  cycles  at  SQN  are 
expected  to  be  bounded  by  1.23  years, 
therefore,  a  43  percent  grovrth 
component  is  appropriate.  When  these 
allowances  are  added  to  the  BOC 
interim  plugging  criteria  of  2.0  volts  in 
a  deterministic  bounding  EOC  voltage  of 
approximately  3.26  volts  for  Cycle  7. 
operation  can  be  established.  A  5.56- 
volt  deterministic  safety  margin  exists 
(8.82  structural  limit— 3.26-volt  EOC 
equal  5.56-volt  margin). 

For  the  voltage/burst  correlation,  the' 
EOC  structural  hmit  is  supported  by  a 
voltage  of  8.82  volts.  Using  this 
structural  limit  of  8.82  volts,  a  BOC 
maximum  allowable  repair  limit  can  be 
established  using  the  guidance  of  RG 
1.121.  The  BOC  maximum  allowable 
repair  limit  should  not  permit  the 
existence  of  EOC  indications  that 
exceed  the  8.82-volt  structural  limit.  By 
adding  NDE  uncertainty  allowances  and 
an  allowance  for  crack  growth  to  the 
repair  limit,  the  structural  limit  can  be 
validated.  Therefore,  the  maximum 
allowable  BOC  repair  limit  (RL)  based 
on  the  structural  limit -of  8.82  volts  can 
be  represented  by  the  expression; 
RL  +  (0.205  X  RL)  +  (0.43  x  RL)  =  8.82 

volts,  or, 
the  maximum  allowable  BOC  repair 
limit  can  be  expressed  as. 
RL  =  8.82-volt  structural  limit/1.64  =  5.4 
volts. 

It  is  reasonable  that  this  RL  (5.4  volts) 
could  be  applied  for  interim  plugging 
criteria  (IPC)  implementation  to  repair 
bobbin  indications  greater  than  2.0  volts 
independent  of  rotating  paficake  coil 
(RPC)  confirmation  of  the  indication. 
Conservatively,  an  upper  Umit  of  3.6 
volts  will  be  used  to  assess  tube 
integrity  for  those  bobbin  indications 
that  are  above  2.0  volts  but  do  not  have 
confirming  RPC  calls.  This  3.6-voh 
upper  limit  for  nonconfirmed  RPC  calls 
is  consistent  with  other  recently 
approved  IPC  programs. 

The  conservatism  of  the  growth 
allowance  used  to  develop  the  repair 
limit  is  shown  by  the  most  recent  SQN 
eddy  current  data.  Two  tubes  plugged  in 
Unit  1  during  the  last  outage  had  less 
than  one  volt  of  growth  over  the  past 
five  operating  cycles.  Only  one  tube  in 
Unit  2  required  repair  because  of  outer- 
diameter  stress  corrosion  (ODSCC)  at 
the  TSP  intersections. 

Relative  to  the  expected  leakage 
during  accident  condition  loadings,  it 
has  been  previously  established  that  a 
postulated  main  SLB  outside  of 
containment,  but  upstream  of  the  main 
steam  isolation  valve  (MSIV),  represents 
the  most  limiting  radiological  condition 


relative  to  the  IPC.  In  support  of 
implementation  of  the  IPC,  it  will 
determine  whether  the  distribution  of 
cracking  indications  at  the  TSP 
intersections  at  the  end  of  Cycle  7  for 
Unit  2  is  projected  to  be  such  that 
primary-to-secondary  leakage  would 
result  in  site  boundary  doses  within  a 
small  fraction  of  the  10  CFR  100 
guidelines.  A  separate  analysis  has 
determined  this  allowable  SLB  leakage 
limit  to  be  4.3  gallons  per  minute  (gpm) 
in  the  faulted  loop.  This  limit  uses  the 
TS  reactor  coolant  system  (RCS)  lodine- 
131  activity  level  of  1.0  microcuries  per 
gram  dose  equivalent  Iodine-131  and 
the  recommended  Iodine-131  transient 
spiking  values  consistent  with  NUREG- 
0800.  The  projected  SLB  leakage  rate 
calculation  methodology  prescribed  in 
Section  3.3  of  draft  NUREG-1477  is 
used  to  calculate  EOC  leakage.  Because 
of  the  relatively  low  number  of 
indications  at  SQN,  it  is  expected  that 
the  actual  leakage  values  will  be  far  less 
than  this  limit.  Additionally,  the  current 
Iodine-131  levels  at  SQN  range  from 
about  25  to  100  times  less  than  the  TS 
limit  of  1.0. 

Application  of  the  criteria  requires  the 
projection  of  postulated  SLB  leakage, 
based  on  the  projected  EOC  voltage 
distribution  for  Cycle  7.  Projected  EOC 
voltage  distribution  is  developed  using 
the  most  recent  EOC  eddy  current 
results  and  a  voltage  measurement 
uncertainty.  Data  indicates  that  a 
threshold  voltage  of  2.8  volts  would 
result  in  throughwall  cracks  long 
enough  to  leak  at  SLB  condition.  Draft 
NUREG-1477  requires  that  all 
indications  to  which  the  IPC  are  applied 
must  be  included  in  the  voltage 
projection.  Tube  pull  results  from 
another  plant  with  7/8-inch  tubing  with 
a  substantial  voltage  growth  database 
have  shown  that  tube  wall  degridation 
of  greater  than  40  percent  throughwall 
was  readily  detectable  either  by  the 
bobbin  or  RPC  probe.  The  tube  with  the 
maximum  throughwall  penetration  of  56 
percent  (42  average)  had  a  voltage  of 
2.02  volts.  This  indication  also  was  the 
largest  recorded  bobbin  voltage  from  the 
EOC  eddy  current  data.  Based  on  the 
SQN  pulled  tube  and  industry  pulled 
tube  data  supporting  a  lower  threshold 
for  SLB  leakage  of  2.8  volts,  inclusion  of 
all  IPC  intersections  in  the  leakage 
model  is  quite  conservative.  The  ODSCC 
occurring  at  SQN  is  in  its  earliest  stages 
of  development.  The  conservative 
bounding  growth  estimations  to  be 
applied  to  the  expected  small  number  of 
indications  for  the  upcoming  inspection 
should  result  in  very  small  le\'els  of 
predicted  SLB  leakage.  Historically. 
SQN  has  not  identified  ODSCC  as  a 
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provides  a  factor  of  safety  of  1.43  against 
bursting  at  faulted  conditions  maximum 
pressure  differential.  A  voltage 
amplitude  of  8.82  volts  for  typical 
ODSCC  corresponds  to  meeting  this 
tube  burst  requirement  at  a  lower  95 
percent  prediction  limit  on  the  burst 
correlation  coupled  with  95/95  lower 
tolerance  hmit  material  properties. 
Alternate  crack  morphologies  can 
correspond  to  8.82  volts  so  that  a  unique 
crack  length  is  not  defined  by  the  burst 
pressure  versus  voltage  correlation. 
Consequently,  typical  burst  pressure 
versus  through-wall  crack  length 
correlations  are  used  below  to  define  the 
"longest  permissible  crack"  for 
evaluating  operating  leakage  limits. 

The  single  through-wall  crack  lengths 
that  result  in  tube  burst  at  1.42  times  the 
SLB  pressure  differential  and  the  SLB 
pressure  differential  alone  are 
approximately  0.57  inch  and  0.84  inch, 
respectively.  A  leak  rate  of  150  gpd  will 
provide  for  detection  of  0.4-inch-long 
cracks  at  nominal  leak  rates  and  0.6- 
inch-long  cracks  at  the  lower  95  percent 
confidence  level  leak  rates.  Since  tube 
burst  is  precluded  during  normal 
operation  because  of  the  proximity  of 
the  TSP  to  the  tube  and  the  potential 
exists  for  the  crevice  to  become 
uncovered  during  SLB  conditions,  the 
leakage  from  the  maximum  permissible 
crack  must  preclude  tube  burst  at  SLB 
conditions.  Thus,  the  150-gpd  limit 
provides  for  plant  shutdown  before 
reaching  critical  crack  lengths  for  SLB 
conditions.  Additionally,  this  leak- 
before-break  evaluation  assumes  that  the 
entire  crevice  area  is  uncovered  during 
blowdowm.  Partial  uncover  will  provide 
benefit  to  the  burst  capacity  of  the 
intersection. 

As  S/G  tube  integrity  upon 
implementation  of  the  2.0-volt  IPC 
continues  to  be  maintained  through  in- 
service  inspection  and  primary-to- 
secondary  leakage  monitoring,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  is  not  created. 

3.  Involve  a  significant  reduction  fn  a 
margin  of  safety.  The  use  of  the  voltage 
based  bobbin  probe  interim  TSP 
elevation  plugging  criteria  at  SQN  is 
demonstrated  to  maintain  S/G  tube 
integrity  commensurate  with  the  criteria 
of  RG  1.121.  RG  1.121  describes  a 
method  acceptable  to  the  NRC  staff  for 
meeting  General  Design  Criteria  (GDC) 
14,  15,  31,  and  32  by  reducing  the 
probability  or  the  consequences  of  S/G 
tube  rupture.  This  is  accomplished  by 
determining  the  limiting  conditions  of 
degradation  of  S/G  tubing,  as 
established  by  in-service  inspection,  for 
which  tubes  with  unacceptable  cracking 
should  be  removed  from  service.  Upon 


.implementation  of  the  criteria,  even 
under  the  worst-case  conditions,  the 
occurrence  of  ODSCC  at  the  TSP 
elevations  is  not  expected  to  Jead  to  a 
S/G  tube  rupture  event  during  normal  or 
faulted  plant  conditions.  The  EOC 
distribution  of  crack  indications  atlhe 
TSP  elevations  will  be  confirmed  to 
result  in  acceptable  primary-to- 
secondary  leakage  during  all  plant 
conditions  and  that  radiological 
consequences  are  not  adversely 
impacted. 

In  addressing  the  combined  effects  of 
loss-of-coolant  accident  (LOCA),  plus 
safe  shutdown  earthquake  (SSE)  on  the, 
S/G  component  (as  required  by  GDC  2), 
it  has  been  determined  that  tube 
collapse  may  occur  in  the  S/Gs  at  some 
plants.  This  is  the  case  as  the  TSP  may 
become  deformed  as  a  result  of  lateral 
loads  at  the  wedge  supports  at  the 
periphery  of  the  plate  because  of  the 
combined  effects  of  the  LOCA 
rarefraction  wave  and  SSE  loadings. 
Then,  the  resulting  pressure  differential' 
on  the  deformed  tubes  may  cause  some 
of  the  tubes  to  collapse. 

There  are  two  issues  associated  with 
S/G  tube  collapse.  First,  the  collapse  of 
S/G  tubing  reduces  the  RCS  flow  area 
through  the  tubes.  The  reduction  in  flow 
area  increases  the  resistance  to  flow  of 
steam  from  the  core  during  a  LOCA, 
which  in  turn,  may  potentially  increase 
the  peak  clad  temperature  (PCT). 
Second,  there  is  a  potential  that  partial 
through-wall  cracks  in  tubes  could 
progress  to  through-wall  cracks  during 
tube  deformation  or  collapse. 

Consequently,  since  the  leak-before- 
break  methodology  is  applicable  to  the 
SQN  reactor  coolant  loop  piping,  the 
probability  of  breaks  in  the  primary  loop 
piping  is  sufficiently  low  that  they  need 
not  be  considered  in  the  structural 
design  of  the  plant.  The  limiting  LOCA 
event  becomes  either  the  accumulator 
line  break  or  the  pressurizer  surge  line 
break.  LOCA  loads  for  the  primary  pipe 
breaks  were  used  to  bound  the 
conditions  at  SQN  for  smaller  breaks. 
The  results  of  the  analysis  using  the 
larger  break  inputs  show  that  the  LOCA 
loads  were  found  to  be  of  insufficient 
magnitude  to  result  in  S/G  tube  collapse 
or  significant  deformation.  The  LOCA 
plus  SSE  tube  collapse  evaluation 
performed  for  another  plant  with  Series 
51  S/Gs  using  bounding  input 
conditions  (large-break  loadings),  is 
considered  applicable  to  SQN. 

Addressing  RG  1.83  considerations, 
implementation  of  the  bobbin  probe 
voltage  based  interim  tube  plugging 
criteria  of  2.0  volt  is  supplemented  by: 
(1)  enhanced  eddy  current  inspection 
guidelines  to  provide  consistency  in 
voltage  normalization,  (2)  a  100  percent 


eddy  current  inspection  sample  size  at 
the  TSP  elevations,  and  (3)  RPC 
inspection  requirements  for  the  larger 
indications  left  in  service  to  characterize 
the  principal  degradation  as  ODSCC. 

As  noted  previously,  implementation 
of  the  TSP  elevation  plugging  criteria 
will  decrease  the  number  of  tubes  that 
must  be  repaired.  The  installation  of  S/ 
G  tube  plugs  reduces  the  RCS  flow- 
margin.  Thus,  implementation  of  the 
alternate  plugging  criteria  will  maintain 
the  margin  of  flow  that  would  otherwise 
be  reduced  in  the  event  of  increased 
tube  plugging. 

Based  on  the  above,  it  is  concluded 
that  the  proposed  license  amendment 
request  does  not  result  in  a  significant 
reduction  in  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street.  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  ET  llH, 
KnoKville.  Tennessee  37902. 

NFC  Project  Director:  Frederick  J. 
Hebdon. 

TL^  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2. 
Somervell  County,  Texas 

Date  of  amendment  request:  Februarj 
14.  1994.  as  supplemented  by  letter 
dated  May  17. 1994. 

Brief  description  of  amendments:  The 
proposed  changes  revise  the  Technical 
Specifications  to  allow  power  ascension 
above  50%  rated  thermal  power  (RTP) 
with  a  quadrant  power  tilt  ratio  greater 
than  1.02  provided  the  assumptions  of 
affected  safety  analyses  are  confirmed  to 
be  satisfied. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
/Vs  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
increase  the  probability  or  consequences 
of  a  previously  evaluated  accident. 

The  proposed  changes  affect  the 
Action  Statements  which  are  to  be  taken 
when  it  is  discovered  that  the  Quadrant 
Power  Tilt  Ratio  (QPTR)  is  greater  than 
the  value  specified  in  the  Limiting 
Condition  for  Operation.  The  frequency 
for  determining  QPTR  has  been 
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eddy  current  inspection  sample  size  at 
the  TSP  elevations,  and  (3)  RPC 
inspection  requirements  for  the  larger 
indications  left  in  service  to  characterize 
the  principal  degradation  as  ODSCC. 

As  noted  previously,  implementation 
of  the  TSP  elevation  plugging  criteria 
will  decrease  the  number  of  tubes  that 
must  be  repaired.  The  installation  of  S/ 
G  tube  plugs  reduces  the  RCS  flow 
margin.  Thus,  implementation  of  the 
alternate  plugging  criteria  will  maintain 
the  margin  of  flow  that  would  otherwise 
be  reduced  in  the  event  of  increased 
tube  plugging. 

Based  on  the  above,  it  is  concluded 
that  the  proposed  license  amendment 
request  does  not  result  in  a  significant 
reduction  in  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and.  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street.  Chattanooga, 
Tennessee  37402. 

•  Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  11 H, 
Knoxville.  Tennessee  37902. 

NEC  Project  Director  Frederick  J. 
Hebdon. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  Febnian, 
14.  1994.  as  supplemented  by  letter 
dated  May  17. 1994. 

Brief  description  of  amendments:  The 
proposed  changes  rex-ise  the  Technical 
Specifications  to  allow  power  ascension 
above  50%  rated  thermal  power  (RTF) 
with  a  quadrant  power  tilt  ratio  greater 
than  1,02  provided  the  assumptions  of 
affected  safety  analyses  are  confirmed  to 
be  satisfied. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
increase  the  probability  or  consequences 
of  a  previously  evaluated  accident. 

The  proposed  changes  affect  the 
Action  Statements  which  are  to  be  taken 
when  it  is  discovered  that  the  Quadrant 
Power  Tilt  Ratio  (QPTR)  is  greater  than 
the  value  specified  in  the  Limiting 
Condition  for  Operation.  The  frequency 
for  determining  QPTR  has  been 


reduced.  The  requirements  to  reduce 
power  to  below  50%  RTP  and  to  reduce 
the  power  range  flux  trip  setpoints 
based  on  QPTR  have  been  replaced  by 
similar  requirements  based  on  Fq(Z)  and 
F^^AH-  The  requirement  to  correct  the 
cause  prior  to  increasing  power  and 
verifying  QPTR  hourly  is  replaced  with 
specific  requirements  to  verify  that 
Fq(Z)  and  F'^aH  are  within  their  limits, 
the  safety  analyses  remain  valid,  and  the 
excore  detectors  are  re-normalized  to 
indicate  zero  quadrant  power  tilt.  If  the 
proposed  actions  are  not  met.  a 
requirement  to  reduce  power  to  <50% 
T?TP  within  4  hours  was  added. 

The  only  item  above  that  could  affect 
the  probability  of  an  accident  is  the 
removal  of  the  requirement  to  reduce 
the  power  range  neutron  flux  setpoints. 
However,  because  the  Protection 
Cabinets  must  be  entered  to  make  these 
adjustments,  eliminating  the 
requirement  to  adjust  these  setpoints 
actually  slightly  reduces  the  probability 
of  an  inadvertent  plant  trip.  Thus,  the 
changes  do  not  increase  the  probability 
of  an  accident  previously  evaluated  and 
may  reduce  the  probability  of  a  plant 
trip. 

The  proposed  Action  Statements, 
require  that  accident  analyses  be  re- 
evaluated to  confirm  that  the  resuhs 
remain  valid  within  24  hours.  Prior  to 
completion  of  this  confirmation,  the 
plant  is  not  permitted  to  operate  at  a 
power  level  higher  than  is  permitted 
under  the  current  specification.  If  the  re- 
evaluation  of  accident  analyses  cannot 
confirm  that  the  plant  is  within  the 
accident  analyses  results,  the  required 
actions  are  similar  to  the  requirements 
of  the  current  specification.  Although 
higher  initial  power  levels  generally 
increase  accident  consequences,  once 
the  accident  analyses  are  confirmed  to 
be  valid,  the  consequences  of  any 
accident  will  be  within  analyzed 
acceptable  limits.  Thus,  the  higher  plant 
power  levels  permitted  by  the  proposed 
changes  do  not  significantly  increase  the 
consequences  of  any  accidents 
previously  evaluated. 

The  proposed  specification  does  not 
require  a  reduction  in  Power  Range 
Neutron  Flux — High  reactor  trip 
setpoints  during  the  time  the 
appropriate  peaking  factor  surveillances 
are  being  performed.  "Hie  interval 
during  which  the  proposed  sf)ecification 
permits  operation  without  reduced 
setpoints  (and  unverified  peaking 
factors)  is  longer  than  is  permitted 
under  the  current  specification. 
However,  the  consequences  of  any 
accident  which  could  occur  during  this 
interval  are  the  same  as  for  the 
conditions  prior  to  resetting  the  trip 
setpoints  in  the  current  specification. 


Therefore  the  change  does  not  increase 
the  consequences  of  any  accident  which 
could  occur  during  this  interval.  The 
impact  of  the  extended  interval  is 
addressed  in  response  to  question  (3) 
below. 

Based  on  the  discussions  above,  the 
proposed  changes  do  not  involve  an 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  fi-om  any    . 
previously  evaluated  accident. 

The  propo.sed  changes  do  not  involve 
any  hardware  changes.  System 
operation  has  not  been  changed  to 
create  any  new  system  configurations 
which  were  not  previously  allowed. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  limits  for  the  parameters  of 
concern  (QPTR,  Fo(Z)  and  F^ah)  remain 
unchanged.  The  acceptance  criteria  for 
analyzed  events  also  remain  the  same. 
The  margin  of  safety  established  by  the 
LCOs  [Limiting  Conditions  for 
Operation)  remains  unchanged. 

The  only  impact  of  the  proposed 
changes  is  an  increase  in  the  allowed 
duration  of  operation  above  50%  RTP 
without  a  reduction  in  the  Power  Range 
Neutron  Flux — High  trip  setpoint.  This 
could  potentially  affect  a  margin  of 
safety  by  allowing  operation  at 
conditions  which  are  potentially  outside 
the  assumptions  of  the  accident 
analyses  for  an  interval  longer  than  is 
permitted  under  the  current 
specification.  The  impact  on  safety 
margin  is  not  considered  to  be 
significant,  however,  because:  the 
allowed  interval  is  still  small  (24  hours 
versus  the  current  6  hours):  the 
likelihood  of  an  accident  during  the 
interval  is  small:  and,  it  is  considered 
unlikely  that  the  peaking  factors  Aould 
be  outside  their  limits  without  outer 
indications. 

Thus,  it  is  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
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Arlington  Library 
Publications/Ma 
P.O.  Box  19497. 

Attorney  for  licensee 
Esq.,  Newman 
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DC  20036. 

NFC  Project  Director  William  D. 
Beckner. 
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continues  to  satisfy  the  core  operating 
limits.  The  core  operating  limits  are  set 
to  assure  that  relevant  plant  parameters 
are  maintained  such  that  potential 
accidents  are  within  the  bounds  of  the 
accident  analyses.  Because  the 
applicable  limits  of  the  safety  analyses 
will  be  verified  to  be  satisfied  using 
authorized  methodologies,  there  is  no 
significant  impact  on  the  consequences 
of  an  accident  previously  evaluated.  In 
addition,  since  the  core  operating  limits 
do  not  affect  any  accident  initiators,  the 
change  has  no  impact  on  the  probability 
of  any  accident  previously  analyzed. 

2. The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  involve  a 
change  in  the  permissible  analysis 
methodologies  for  determining  core 
operating  limits.  As  such,  Jhe  changes 
play  an  important  role  in  the  analysis  of 
postulated  accidents  but  none  of  the 
changes  affect  plant  hardware  or  the 
operation  of  plant  systems  in  a  way  that 
could  initiate  an  accident.  Therefore, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

In  reviewing  and  approving  the 
methods  used  for  safety  analyses,  the 
NRC  has  approved  the  safety  analysis 
limits  which  establish  the  margin  of 
safety  to  be  maintained.  Satisfaction  of 
event-specific  acceptance  criteria 
ensures  that  the  approved  safety 
analysis  limits  are  met  and  thus 
provides  the  margin  of  safety.  The 
methodology  being  added  to  the  TS 
demonstrates,  in  a  conservative  manner, 
that  the  event  acceptance  criteria  are 
satisfied.  Therefore,  including  this 
method  in  the  TS  does  not  change  the  • 
marein  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92|c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper, 
P.O.  Box  19497,  Arhngton,  Texas  76019. 
Attorney  for  licensee:  George  L  Edgar, 
Esq.,  Newman  and  Holtzinger,  1615  L 
Street,  NW.,  Suite  1000,  Washington, 
DC  20036. 

NEC  Project  Director:  William  D. 
Beckner. 


Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-338  and  50-339;  North 
Anna  Power  Station,  Units  No.  J  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  June  9. 
1994. 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
Technical  Specifications  (TS)  for  the 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2  (NA-1&2).  Specifically,  the 
proposed  change  would  relocate  the  TS 
tables  of  the  response  time  limits  for  the 
Reactor  Trip  System  (RTS)  and  the 
Engineered  Safety  Feature  Actuation 
System  (ESFAS)  to  station-controlled 
documents. 

On  December  29,  1993,  the  NRC 
issued  Generic  Letter  93-08  titled 
"Relocation  of  Technical  Specification 
Tables  of  Instrument  Response  Time 
Limits."  This  generic  letter  provides 
guidance  for  preparing  a  proposed 
license  amendment  to  relocate  the  tables 
of  response  time  limits  for  the  RTS  and 
the  Engineered  ESFAS  instruments  from 
TS  to  station-controlled  documents. 

The  RTS  and  the  ESFAS  provides  the 
signals  needed  to  actuate  the  safety 
equipment  necessary  to  mitigate 
accidents  and  transients.  Consistent 
with  Generic  Letter  93-03  the  bcensee 
is  requesting  license  amendments  for 
NA-1&2  to  relocate  the  RTS  and  ESFAS 
tables  of  instrument  response  time 
limits  from  TS  to  station-controlled 
documents. 

Basis  for  proposed  no  significant  ' 
hazards  consideration  determination: 
As  required  by  1 0  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  North  Anna 
Power  Station  in  accordance  with  the 
proposed  Technical  Specification  Is  I 
changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated. 

The  Reactor  Trip  System  and  the 
Engineered  Safety  Features  Actuation 
System  provide  the  signals  needed  to 
actuate  the  safety  equipment  necessary 
to  mitigate  accidents  and  transients.  The 
proposed  changes  relocate  the  RTS  and 
ESFAS  instrument  response  time  limits 
from  the  Technical  Sj)ecifications  to 
station  controlled  documents  but  will 
not  change  the  operability  or 
surveillance  requirements  for  these 
instruments.  With  these  proposed 
changes,  revisions  to  the  response  times 
for  these  instruments  can  be  made 
pursuant  to  10  CFR  50.59  without 
Nuclear  Regulatory  Commission 


approval  unless  the  revision  involves  an 
unreviewed  safety  question. 

The  proposed  changes  will  not  change 
any  accident  initiators  or  the 
consequences  of  any  analyzed  accident. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  relocate  the 
RTS  and  ESFAS  instrument  response 
time  limits  from  the  Technical 
Specifications  to  station  controlled 
documents  but  will  not  change  the 
functions  of  these  instruments.  The 
proposed  change  does  not  represent  a 
change  in  the  configuration  or  operation 
of  the  plant.  No  new  hardware  is  being 
added  to  the  plant  as  part  of  the 
proposed  changes.  The  Technical 
Specifications  will  continue  to  require 
the  same  operability  and  surveillance 
requirements  to  be  met  for  these 
instruments.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of 
a  new  or  different  type  of  accident  from 
any  accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  not  affect 
the  functions  of  the  RTS  or  the  ESFAS 
instruments.  Relocating  the  response 
time  limits  will  not  alter  the  operability 
or  the  surveillance  requirements  of 
these  instruments.  The  administrative 
change  control  provisions  for  plant 
procedures  written  pursuant  to  10  CFR 
50.59  are  adequate  to  control  revisions 
to  the  response  time  limits.  Therefore, 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involve?  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location: The  Alderman  Library,. Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Herbert  N. 
Berkow. 
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approval  unless  the  revision  involves  an 
unreviewed  safety  question. 

The  proposed  changes  will  not  change 
any  accident  initiators  or  the 
consequences  of  any  analyzed  accident. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  relocate  the 
RTS  and  ESFAS  instrument  response 
time  limits  firom  the  Technical 
Specifications  to  station  controlled 
documents  but  will  not  change  the 
functions  of  these  instruments.  The 
proposed  change  does  not  represent  a 
change  in  the  configuration  or  operation 
of  the  plant.  No  new  hardware  is  being 
added  to  the  plant  as  part  of  the 
proposed  changes.  The  Technical 
Specifications  will  continue  to  require 
the  same  operability  and  surveillance 
requirements  to  be  met  for  these 
instruments.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of 
a  new  or  different  type  of  accident  from 
any  accident  pireviously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margiji  of  safety. 

The  proposed  changes  will  not  affect 
the  functions  of  the  RTS  or  the  ESFAS 
instruments.  Relocating  the  response 
time  limits  will  not  alter  the  operability 
or  the  surveillance  requirements  of 
these  instruments.  The  administrative 
change  control  provisions  for  plant 
procedures  written  pursuant  to  10  CFR 
50.59  are  adequate  to  control  revisions 
to  the  response  time  limits.  Therefore, 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involve?  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Attorney  for  licensee:  Klichael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Herbert  N. 
Berkow. 


Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request:  June  9, 
1994. 

Description  of  amendment  request: 
The  proposed  changes  to  the  Technical 
Specifications  include:  (1)  modification 
of  the  high  head  charging  pumps  seal 
cooling  subsystem,  (2)  restructuring  of 
the  Chemical  and  Volume  Control 
System  and  Safety  Injection  System 
Specifications,  (3)  relocation  of  certain 
specification  requirements  within 
existing  specifications,  (4)  specification 
of  a  minimum  boric  acid  solution 
temperature  in  lieu  of  heat  tracing 
channel  operability,  and  (5)  mipor 
wording  changes  which  are 
administrative  in  nature  for  consistency 
in  terminology,  capitalization  of  defined 
terms  and  clarification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  whjch  is  presented 
below: 

Specifically,  operation  of  Surry  Power 
Station  in  accordance  with  the  proposed 
Technical  Specifications  changes  will 
not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated. 

The  modifications  to  the  charging 
pumps  and  elimination  of  the  charging 
pump  component  cooling  subsystem  do 
not  increase  the  probability  of 
occurrence  of  any  accident  or 
malfunction  previously  evaluated  in  the 
safety  analysis  report.  The  charging 
pump  modifications  utilize  a  passively 
designed  process  flow  cooling 
arrangement  to  reduce  exposure, 
improve  reliability,  and  improve 
operability.  The  charging  pump 
modifications  will  not  decrease  the 
pumps  ability  or  the  associated 
subsystems  ability  to  perform  their 
design  function. 

The  restructuring  of  the  Chemical  and 
Volume  Control  System  and  Safety 
Injection  System  specifications  on  a 
subsystem  basis  continues  to  ensure  that 
the  reactor  can  be  made  subcritical  from 
any  operating  condition  and  provide 
sufficient  shutdown  margin  to  preclude 
inadvertent  criticality  when  in  the 
shutdown  condition.  The  Safety 
Injection  System  subsystems  continue  to 
maintain  sufficient  boration  capability 
to  mitigate  reactivity  transients  within 
the  design  limits  associated  with 
postulated  accident  conditions.  The 


Safety  Injection  System  subsystems 
ensure  that  sufficient  emergency  core 
cooling  capability  will  be  available  in 
the  event  of  a  LOCA  [loss-of-coolant 
accident]  assuming  the  loss  of  one 
subsystem  through  any  single  failure 
consideration.  Either  subsystem 
operating  in  conjunction  with  the 
accumulators  remains  capable  of 
supplying  sufficient  core  cooling  to 
limit  the  peak  cladding  temperatures 
within  acceptable  limits  in  accordance 
with  the  loss-of-coolant  accident 
analyses. 

The  Chemical  and  Volume  Control 
System  remains  capable  of  achieving 
Cold  Shutdown  of  both  units  during  any 
operating  conditions  in  accordance  with 
the  safety  analysis  with  a  minimum 
specified  solution  temperature  oFllZ 
degrees  F.  Heat  tracing  is  not  required 
for  operability  of  the  Safety  Injection 
System  nor  does  it  affect  the  ability  of 
the  Safety  Injection  System  to  mitigate 
the  consequences  of  any  postulated 
accident  identified  in  the  safety 
analysis. 

The  changes  ensure  that  the  refueling 
water  storage  tank  remains  capable  of 
providing  a  sufficient  supply  of  borated 
water  for  injection  by  the  emergency 
core  cooling  system  in  the  event  of  a 
LOCA.  The  limits  specified  for  refueling 
water  storage  tank  volume  and  boron 
concentration  continue  to  ensure  that 
sufficient  solution  is  available  within 
containment  for  recirculation  cooling 
flow  to  the  core,  and  that  the  reactor 
will  remain  subcritical  in  Cold 
Shutdown  consistent  with  the  LOCA 
analyses. 

The  specified  allowed  outage  time  of 
72  hours  for  an  inoperable  Chemical 
and  Volume  Control  System  subsystem 
or  Safety  Injection  System  subsystem  is 
reasonable  for  the  repair  of  affected 
components  and  is  consistent  with  NRC 
Memorandum,  "Recommended  Interim 
Revisions  to  LCO's  for  ECCS 
Components,"  dated  December  1. 1975, 
and  NUREG-1431,  Standard  Technical 
Specifications  for  Westinghouse 
Pressurized  Water  Reactors.  A  reliability 
analysis  (reference  NRC  memo  above) 
has  shown  that  the  impact  of  having  one 
subsystem  inoperable  is  sufficiently 
small  to  justify  continued  operation  for 
72  hours.  Engineering  evaluation  of  the 
proposed  changes  determined  that  they 
are  bounded  by  existing  safety  analyses. 
Furthermore,  the  proposed  changes  do 
not  increase  the  allowed  outage  times  to 
achieve  Cold  Shutdown  presently 
specified  in  the  Technical 
Specifications. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 
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The  passively  designed  once-thit>ugh 
process  flow  copliag  airangement  for 
the  charging  pulnps'  seals  are 
reconunended  by  the  pump 
manufacturer  \»<$th  the  pump  seal 
manufacturer's  fconcurrenoe  and  result 
in  no  decrease  in  the  pumps  ability  to 
perform  their  safety  function.  Our 
Engineering  evaluation  has  determined 
that  the  affectec  systems  ability  to 
mitigate  the  ccn  sequences  of  any 
atxident  as  desr  ribed  in  the  safety 
analyses  is  not  i  aduced.  The 
restructuring  an  i  relocation  of 
specifications  h;  is  not  reduced  any 
limiting  condilii  m  for  operation  or 
surveillance  spe  rification  TRquirements. 
Changes  in  alio^  red  outage  times  are 
consistent  with  •JUREG-0452.  NUREG- 
1431,  or  Generic  Letter  93-C5  and  our 
accident  analyst  s.  Consequently,  the 
possibility  of  a  r  ew  or  differeEt  kind  of 
accident  is  not  c  pealed. 

3.  Involve  a  s»  [nificsnt  reduction  in  a 
maivin  of  safety 

Toe  modif^cat  ons  to  the  charging 
pumps  resull  io  mproved  rehcbility 
and  improved  o  lerability  of  theCVCS 
Ichemical  and  vi  ilume  owjtmJ  system] 
and  a  Isafeiy  in  PctioKJ  s«b<\'sUans. 
Our  Eiigineermg  evaiuatioo  of  the 
manufacturer's  f  ropfised  modification 
and  the  pump  se  li  manufacturer's 
ooncurmjK.f  wtf]  i  the  nKjdifkation,  have 
determii)e<l  this  inodificatiao  to  be 
acoeptahie  with  \  lo  reduction  in  the 
pump's  safety-re  ated  function.  The 
charging  pump  n  lodification  does  not 
reduce  the  cnargi  i  of  saiety  in  ary  part 
of  Technical  Spe  nfications  or  the 
arxident  analyse  i. 

The  restructur  ng  of  the  Chemical  and 
Volume  Control ;  tystem  specifications 
continue  to  ensa  e  that  the  reaUor  can 
be  made  subcriti(  al  from  any  operating 
condition  and  pr  >vide  sufficient 
shutdown  margii  to  preclude 
inadvertent  critic  ality  when  in  the 
shutdown  condit  on.  The  Chemical 
Volume  and  Con  rol  System  remains 
capable  of  achiev  ng  Cold  Shutdown  of 
both  units  during  any  operating 
conditions  in  ace  )rdanc8  with  the  safety 
analysis  with  a  m  iniroum  specified 
solution  temperai  ure  of  112  degrees  F. 
The  revised  allov  ed  outage  times  for  the 
Safety  hiiection  S  ystem  subsystems  do 
not  impact  the  m;  irgin  of  safety  *  *  *  in 
the  Technical  Sp<  cifications  bases  or 
the  accident  anal  >ses. 

The  Safety  Inje  lion  System 
subsystems  contij  lue  to  maintain 
sufRcieiit  boratioii  capability  to  mitigate 
reactivity  transier  ts  within  the  design 
limits  associated  vith  postulated 
accident  conditio  is  described  within 
the  safety  analysi^  report.  The  Safety 
Injection  System  Subsystems  ensure  that 
sufficient  emeigei  icy  core  cooling 


capability  will  be  available  in  the  event 
of  a  IXDCA  assuming  the  loss  of  one 
subsystem  through  any  single  failure 
consideration.  Either  subsystem 
operating  in  conjunction  with  the 
accumulators  remains  capable  of 
supplying  sufficient  core  cooling  to 
limit  the  peak  cladding  temperatures 
within  acceptable  limits  in  accordance 
with  the  loss-of-cooiant  acddenl 
analyses. 

Tlie  dianges  ensure  that  the  refueling 
water  storage  tank  remains  capable  of 
providing  a  sufficient  supply  of  borated 
water  for  injection  by  the  emergency 
core  cotrfing  system  in  the  event  of  a 
iXKa\.  The  limits  speciSed  for  refueling 
water  storage  tank  vohime  and  boron 
concentration  continue  to  ensure  that 
sufficient  soUition  is  available  within 
containment  for  recirculation  cooling 
flow  to  the  core,  and  that  the  reactor 
will  remain  subcritica!  in  Cold 
Shutdown  consistent  with  the  LOCA 
analyses.  Consequently,  the  proposed 
change  to  Technical  Specifications  does 
not  involve  a  significant  reduction  |inj 
the  margin  of  safety  within  the  accident 
analyses. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  pioposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 
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Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County. 
Wisconsin 

Date  of  amendment  request:  May  17, 
1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Kewaunee  Nuclear  Power  Plant  (KNPP) 
Technical  Specification  (TS)  3.3.c  by 
separating  the  Internal  Containment 
Spray  flCS)  and  Spray  Additive  Systems 
into  two  distiixrt  specifications.  The 
proposed  amendment  would  also 
remove  the  requirement  that  for  a  spray 
train  to  be  operable,  a  spray  pump 
suction  flow  path  from  the  additive  tank 
is  needed.  In  addition,  the  allowable  out 
of  service  time  for  the  Spray  Additive 
System  would  be  increased  from  48 
hours  to  72  hours. 


Basis  for  pmposed  no  significant 
hazards  consideration  detemtirKition: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significanl  hazards 
consideration  which  is  presented  below: 
The  proposed  changes  w^e  reviewed 
in  accordance  with  the  provisions  of  10 
CFR  50.92  to  show  no  significant 
hazards  exist.  The  proposed  dianges 
will  not: 

(1)  Involve  a  significant  increase  in 
the  prob^lity  or  consequences  of  an 
accident  previously  evaluated. 

The  likelihood  tnat  an  accident  will 
occur  is  neither  increased  nor  decreased 
by  these  TS  changes.  These  TS  changes 
will  not  impact  the  function  or  method 
of  operation  of  plant  equipment  Thus, 
there  is  not  a  significant  increase  in  the 
probability  of  a  previously  analyzed 
accident  due  to  these  changes.  No 
systems,  equipment,  or  components  are 
affected  by  the  proposed  changes.  Thus, 
the  consequences  of  the  malfunction  of 
equipment  important  to  safety 
previously  evaluated  in  the  Updated 
Safety  Analysis  Report  (USAR)  are  not 
increased  by  these  changes. 

The  fwoposed  changes  have  no  impact 
on  socident  initiators  or  plant 
equipment,  and  thus,  do  not  affect  the 
probabilities  or  consequences  of  an 
accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  TS  changes  wauM  not 
create  the  possibibty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  involve 
changes  to  the  phyacal  plant  or 
{^>erations.  Since  these  chaages  do  not 
contribute  to  acr  ident  initiation,  they  do 
not  produce  a  new  accident  scenario  or 
produce  a  new  type  of  equipment 
malfunction.  Also,  these  changes  do  not 
alter  any  existing  acddeot  scenarios; 
they  do  not  affect  equipment  or  its 
operation,  and  thus,  do  not  create  the 
possibility  of  a  new  or  diflerent  kind  of 
accident. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety. 

Operation  of  the  facility  in  accordance 
with  the  proposed  TS  would  not  involve 
a  significant  reduction  in  a  margin  of 
safety.  The  prc^xised  changes  do  not 
affect  plant  equipment  or  operation. 
Safety  limits  and  limiting  safety  system 
settings  are  not  affected  by  these 
proposed  changes.  Extending  the  time 
the  Spray  Additive  System  may  be  out 
of  service  from  48  hours  lo  72  hours  and 
removing  the  requirement  to  have  a 
spray  pump  suction  flow  path  from  the 
additive  tank  for  a  spray  train  lo  be 
operable  is  consistent  writh  STS.  The 


STS  only  require  that  the  spray  system 
be  capable  of  taking  suction  from  the 
refueling  water  storage  tank  and  the 
containment  sump. 

The  Containment  Spray  System 

would  still  be  available  and  would  ad 

remove  some  iodine  from  the  Hf 

containment  atmosphere  in  the  event  of  Ch 

a  Design  Basis  Accident.  The  72  hour  co 

completion  time  takes  into  account  the  ha 

Containment  Spray  System  redundant  cr 

flow  path  capabilities  and  the  low  Ar 

probability  of  the  worst  case  Design  thi 

Basis  Accident  occurring  during  this  th( 

period.  no 

The  NRC  staff  has  reviewed  the  tei 

licensee's  analysis  and,  based  on  this  loi 

review,  it  appears  that  the  three  co 

standards  of  10  CFR  50.92(c)  are  so 

satisfied.  Therefore,  the  NRC  staff  an 

proposes  to  determine  that  the  je 

amendment  request  involves  no  foi 

significant  hazards  consideration.  tei 
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Docket  Nos.  50-266  and  50-301 ,  Point  vo 

Beach  Nuclear  Plant,  Unit  Nos.  1  and  2.  aff 

Town  of  Two  Creeks,  Manitowoc  en 

County,  Wisconsin  Th 

Date  of  amendment  request:  March  ^* 

29, 1994.  B/ 

Description  of  amendment  request:  ^' 

The  proposed  amendment  would  Fo 

modify  Point  Beach  Nuclear  Plant  Co 

Technical  Specification  (TS)  15.3.2,  Sa 

"Chemical  and  Volume  Control  Wi 

System,"  by  eliminating  the  necessity  ch 

for  high  concentration  boric  acid  and  *^ 

removing  the  operability  requirements  soi 

for  the  associated  heat  tracing.  The  basis  Th 

for  Section  15.3.2  and  applicable  ^n. 

surveillances  in  Table  15.4.1-2  would  Ac 

also  be  revised  to  support  the  above  Stt 

changes.  LC 

Basis  for  proposed  no  significant  to 

-hazards  consideration  determination:  coi 

As  required  by  10  CFR  50.91(a).  the  Th 

licensee  has  provided  its  analysis  of  the  to 

issue  of  no  significant  hazards  ani 

consideration  which  is  presented  below:  thf 

1.  Operation  of  this  facility  under  the  thf 

proposed  Technical  Specifications  Bj^ 

change  will  not  create  a  significant  of  i 

increase  in  the  probability  or  shi 

consequences  of  an  accident  previously  ac( 

evaluated.  afc 

Reduced  boron  concentration  in  the  ac( 

boric  acid  storage  tank  (BAST)  is  offset  pn 

by  increasing  the  volume  of  boric  acid  sig 
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STS  only  require  that  the  spray  system 
be  capable  of  taking  suction  from  the 
refueling  water  storage  tank  and  the 
containment  sump. 

The  Containment  Spray  System 
would  still  be  available  and  would 
remove  some  iodine  from  the 
containment  atmosphere  in  the  event  of 
a  Design  Basis  Accident.  The  72  hour 
completion  time  takes  into  account  the 
Containment  Spray  System  redundant 
flow  path  capabiUties  and  the  low 
probability  of  the  worst  case  Design 
Basis  Accident  occurring  during  this 
period. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay.  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq..  Foley  and  Lardner,  P.  O. 
Box  1497,  Madison,  Wisconsin  53701- 
1497. 

NRC  Project  Director:  John  N. 
Hannon. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request:  March 
29, 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Point  Beach  Nuclear  Plant 
Technical  Specification  (TS)  15.3.2, 
"Chemical  and  Volume  Control 
System."  by  eliminating  the  necessity 
for  high  concentration  boric  acid  and 
removing  the  operability  requirements 
for  the  associated  heat  tracing.  The  basis 
for  Section  15.3.2  and  applicable 
surveillances  in  Table  15.4.1-2  would 
also  be  revised  to  support  the  above 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications 
change  will  not  create  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Reduced  boron  concentration  in  the 
boric  acid  storage  tank  (BAST)  is  offset 
by  increasing  the  volume  of  boric  acid 


solution  that  must  be  contained  in  the 
tanks.  The  heat  tracing  requirements  are 
used  to  ensure  that  the  dissolved  boric 
acid  is  maintained  in  solution  and 
available  for  injection  into  the  RCS  to 
adjust  core  reactivity  throughout  core 
life  and  to  meet  GDC  requirements. 
Chemical  analyses  of  boron 
concentrations  of  <4.0  weight  percent 
have  shown  that  the  boric  acid  does  not 
crystallize  at  temperatures  above  57  "F. 
Ambient  temperatures  in  the  areas  of 
the  primary  auxiliary  building  where 
these  components  are  located  will 
normally  remain  above  this 
temperature.  Hence,  heat  tracing  will  no 
longer  be  needed  for  boric  acid 
concentrations  with  corresponding 
solubility  temperatures  less  than 
ambient  temperatures.  The  proposed 
Technical  Specifications  requirements 
for  boron  concentration,  volume,  and 
temperature  of  the  BASTs  and  boration 
paths  ensure  that  the  capability  to  inject 
boric  acid  is  maintained.  Since  the 
components  (and  their  function) 
necessary  to  achieve  a  safe  shutdown 
have  not  been  changed  or  modified,  this 
change  does  not  significantly  increase 
the  probability  or  consequences  of  any 
accident  previously  evaluated. 

The  proposed  changes  to  the  boric 
acid  system  Technical  Specifications 
requirements  for  the  chemical  and 
volume  control  system  (CVCS)  do  not 
affect  the  requirements  for  the 
emergency  core  cooling  system  (ECCS). 
The  original  design  of  the  high  head 
ftfety  injection  (SI)  system  used  the 
BASTs  as  its  initial  suction  source. 
Westinghouse  WCAP-12602.  "Report 
For  The  Reduction  of  SI  System  Boron 
Concentration,"  and  a  10  CFR  50.59 
Safety  Evaluation  Report  performed  by 
Wisconsin  Electric  justifies  the  design 
change  to  use  the  refueling  water  storage 
tank  (RWST)  as  the  initial  suction 
source  of  SI  fiuid  rather  than  the  BAST. 
The  affected  FSAR  Chapter  14  accident 
analyses  include  the  Loss  of  Coolant 
Accident  (LOCA)  events  and  the 
Steamline  Break  (SLB)  events.  The 
LOCA  events  are  affected  with  respect 
to  the  large-break  post-LOCA  long-term 
core  cooling  subcriticaUty  requirement. 
The  SLB  events  are  affected  with  respect 
to  core  integrity.  The  events  were 
analyzed  assuming  the  elimination  of 
the  logic  which  automatically  opened 
the  valves  in  the  flow  path  from  the 
BASTs  to  the  SI  pumps  upon  the  receipt 
of  a  safety  injection  signal.  The  results 
show  that  we  remain  within  the 
acceptance  criteria  of  the 
aforementioned  FSAR  Chapter  14 
accident  analyses.  Therefore,  the 
proposed  changes  will  not  create  a 
significant  increase  in  the  probability  or 


consequences  of  a|n]  accident 
previously  evaluated. 

2.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications 
change  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

the  reactivity  control  function  of  the 
boron  in  the  CVCS  and  SI  systems  is  not 
being  changed.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications 
change  will  not  create  a  significant 
reduction  in  a  margin  of  safety. 

The  intent  of  the  proposed  Technical 
Specifications  is  to  ensure  that  two 
independent  fiow  paths  from  the 
borated  water  source(s)  (BASTs  and/or 
RWST)  to  the  reactor  coolant  system  are 
maintained  whenever  a  unit  is  taken 
critical.  This  requires  that  sufficient 
quantities  of  boric  acid  be  stored  in  the 
tanks,  and  that  this  borated  water  can  be 
delivered  to  the  reactor  coolant  system 
when  required.  Although  we  presently 
require  diverse  sources  of  borated  water 
(BAST  and  RWST),  the  proposed 
reduction  in  diversity  will  be  offset  by 
the  significant  increase  in  reliability  of 
the  boric  acid  system  due  to  operation 
with  lower  boric  acid  concentrations 
and,  hence,  a  much  lower  probability  of 
boron  precipitation  and  system  "freeze- 
up."  Reducing  the  boric  acid 
concentration  in  the  BASTs  has  been 
compensated  for  by  increasing  the 
required  volume  of  boric  acid. 

The  proposed  Technical 
Specifications  requirements  for  boric 
acid  concentration  and  volume  include 
the  additional  specification  of  minimum 
temperature  that  must  be  maintained  to 
assure  boric  acid  solubility.  The 
minimum  temperature  requirement  is 
more  appropriate  than  the  requi.-ement 
for  heat  tracing  because  it  is  a  more 
precise  means  of  verifying  and  assuring 
solubility.  Therefore,  the  proposed  boric 
acid  concentration  table,  which 
includes  the  volume  and  temperature      < 
requirements,  is  an  appropriate 
substitute  for  the  heat  tracing 
requirements.  Although  the  heat  tracing 
requirement  is  being  eliminated,  the 
boric  acid  heat  tracing  system  will  be 
available  during  our  transition  to  the 
lower  boric  acid  concentration  to  assist 
in  maintaining  boric  acid  system 
temperature  if  necessary.  Since  our 
analyses  have  shown  that  the  existing 
FSAR  Chapter  14  accident  analyses 
remain  bounded  under  the  proposed 
specifications,  the  margin  of  safety  for 
the  plant  is  not  significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CTR  50.92(c)  are 
satisfied.  There/ore.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazarqs  consideration. 

Local  Public  D^ument  Room 
location:  Joaeph  P.  Mann  Library.  1516 
Sixteenth  Street,  two  Rivers,  Wiscoosin 
54241.  I 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw.  Pittman,  Potts,  and 
Trowbridge.  23odN  Street.  NW.. 
Washington,  DC  30037 

NRC  Project  Diijector  John  N.. 
Hannon. 

Wisconsin  Electri^  Power  Company, 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Ph  mt.  Unit  Nos.  J  and  2, 
Town  of  Two  Cret  ks,  Manitowoc 


County,  Wisconsii  i 

Date  ofamendu  tent  request:  May  26. 
1994. 

Description  of  a  naendment  request 
Point  Beach  Nucl^  Plant  is  installing 
two  additional  emergency  diesel 
generators  and  reooofigure  portioas  of 
the  4160  Volt  emergency  electrical 
power  system.  Tb«  proposed 
amendment  would  revise  the  Point 
Beach  Nuclear  Plant  Technical 
Specifications  (TS)  to  estabUsh  the 
requirements  for  tke  electrical  systems 
at  Point  Beach  such  that  the  TS  will 
provide  the  appropriate  guidance  for  all 
interim  configurations  and  the  final 
configuration.  Thej  ma)ority  of  changes 
are  incorporated  in  TS  Section  15.3.7, 
•Auxiliary  Electrical  Systems."  Other 
Sections  modified  are  15.3.0.  "General 
Considerations."  15.3.14.  "Fire 
Protection  System,"  and  IS.4.6. 
"Emergency  Powei  System  Periodic 
Tests."  1 

Basis  for  proposed  no  significant 
hazardf  consideration  detemnination: 
As  required  by  10  CPR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
( 1 )  Operation  of  this  facility  und^r  the 
proposed  Technicd  Specifications  will 
not  create  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Pomt  Beach  Nuclear  Plant  Final 
Safety  Analysis  Reiort  (PBNP  FSARJ 
shows  that  the  original  emergency 
diesel  generators  aad  the  associated 
supporf  systems  anid  connections  do  not 
cause  of  affect  the  arohabihty  of  any 
accident  evaluatedfcn  the  PBNP  FSAR. 
The  additional  emergency  diestl 
generators,  the  associated  support 
systems  and  connections,  and 
reconfiguration  of  tne  emergency  AC 
power  system  will  oot  chaage  this.  The 
emei;gpacy  AC  power  system  does  not 


initiate  any  accident  previously 
evaluated  in  the  PBNP  FSAR. 

The  limiting  conditions  for  operation 
and  allowable  outage  times  proposed  in 
this  lioef\se  amendment  request  are 
consistent  with  the  current 
requirements  in  the  PBNP  Technical 
Specifications.  The  proposed  change  in 
the  required  emergency  diesel  gso^ator 
(EDO)  inspection  mterval.  &om 
annually  to  the  time  as  recommended 
by  the  EDG  manuiactiuer,  will  continue 
to  maintain  the  operability  and 
reliability  of  the  EDGs.  Therefore,  die 
probability  of  occurrence  of  an  acddent 
previously  evaluated  in  the  FSAR  is  not 
increased  by  the  proposed  Technical 
Specifications. 

The  consequences  of  the  accidents 
previously  evaluated  in  the  PBNP  FSAR 
are  determined  by  the  results  of 
analyses  that  are  based  on  initial 
conditions  of  the  plant,  the  type  of 
accident,  transient  response  of  the  plant, 
and  the  operation  and  feilure  of 
equipment  and  systems.  The  new 
emergency  diesel  generator  installation 
will  meet  the  requirements  for 
emergency  power  sources  for  PBNP. 

General  Design  Criterion  (GDQ  39  as 
described  in  the  PBNP  FSAR,  states, 
"An  emergency  poorer  source  shall  be 
proTidod  and  designed  with  adequate 
independency,  redundancy,  capacity, 
and  testability  to  permit  the  functioning 
of  the  engineered  safety  features  and 
protection  systems  required  to  avoid 
und«e  risk  to  the  health  and  safety  of 
the  public.  This  pov^er  source  shall     , 
provide  this  capacity  assxmiing  a  failure 
of  a  single  component." 

The  hmiting  conditions  for  operation 
and  allowable  outage  times  proposed  in 
this  license  amendment  request  are 
consistent  with  the  requirements  in 
GDG-39  and  the  current  Technical 
Specifications  for  PBNP.  Therefore,  this 
proposed  license  amendment  does  not 
affect  the  consequences  of  any  accident 
previously  evaluated  in  the  PBNP 
FSAR.  because  the  factors  Aat  are  used 
to  determine  the  consequences  of 
accidents  are  not  being  chai>ged. 

(2)  Operation  of  this  fecibty  under  the 
proposed  Technical  Specifications 
change  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 
The  PBNP  FSAR  shows  that  the 
original  oniergency  diesel  generators 
and  the  associated  support  systems  and 
connections  do  not  cause  any  accident 
evaluated  in  the  PBNP  FSAR.  The 
additional  emergency  diesel  generators, 
the  associated  support  systems  and 
connections,  aiKl  reconfiguration  of  the 
emergency  AC  power  system  will  not 
change  this,  because  the  new  emergency 
diesel  generators  will  meet  the 


requirements  for  emergency  power 
sources  for  PBNP.  Additionally,  these 
changes  do  not  introduce  any  type  of 
system  or  component  malfunction  that 
would  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  limiting  conditions  for  operation 
and  allowable  outage  times  proposed  in 
this  license  amendment  request  are 
consistent  with  the  requirements  in 
GDC-39  and  the  current  Technical 
Specifications  for  PBNP.  The  proposed 
change  in  the  required  EDG  inspection 
interval,  from  annually  to  the  time  as 
recommended  by  the  EDG 
manufacturer,  will  continue  to  maintain 
the  operability  and  reliability  of  the 
EDGs. 

ThereftHe,  the  proposed  Technical 
Specification  changes  for  the  addition  of 
two  diesel  generators  and  changing  the 
required  EDG  inspection  interval  do  not 
create  the  possibility  of  an  accident  of 
a  different  type  than  any  previously 
evaluated  in  the  FSAR. 

(3)  Operation  of  this  facility  under  the 
proposed  Tedinical  Specifications 
change  will  not  create  a  si^ficant 
reduction  in  a  margin  of  safety. 
The  new  diesel  generator  and 
emergency  AC  power  system 
reconfiguration  design  and  instalhition 
are  being  and  have  been  peribrmed  to 
meet  or  exceed  the  original  system 
design  requirements.  The  emergency 
diesel  generators  provide  power  to  the 
safety  equipment  that  operates  to 
maintain  the  margins  of  safety.  The  new 
diesel  generators  and  emergency  AC 
power  config'jretion  will  continue  to 
satisfy  this  requirement. 

The  limiting  conditions  for  operation 
and  allowable  outage  times  proposed  in 
this  license  amendment  request  are 
consistent  with  the  requirements  in 
GDC-39  and  the  current  Technical 
Specifications  for  PBNP.  The  proposed- 
change  in  the  required  EDG  inspection 
interval,  bom  annually  to  the  time  as 
recommended  by  the  EDG 
manufacturer,  -will  continue  to  maintain 
the  operability  and  reliability  of  the 
EDGs. 

Therefore,  the  proposed  Technical 
Specification  dianges  for  the  addition  of 
two  diesel  generators  and  changing  the 
required  ¥DG  inspection  interval  do  not 
reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Documeat  Room 
location:  Joseph  P.  Mann  Library,  1516 


Sixteenth  Street,  Two  Rivers.  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw.  Pittman.  Potts,  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NBC  Project  Director.  John  N. 
Hannon. 

Wisconsin  Electric  Powf^r  Company. 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Town  of  Two  Creeks,  Manitowoc 
County.  Wisconsin 

Date  of  amendment  request:  May  26, 
1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Point  Beach  Nuclear  Plant  Technical 
Specifications  (TSs)  by  extending  the 
operation  of  both  tmits  with  the  current 
heatup  and  cooldown  limit  curves  to 
23.6  effective  full  power  years  (EFPY). 
The  proposal  also  would  revise  the 
bases  for  TS  Section  15.3.1. B,  "Pressure/ 
Temperature  Limits,"  to  reflect  the 
methodology  for  the  curve  compilation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  ' 
As  required  by  10  CFR  50.91(a),  the 
bceiisee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

We  have  evaluated  these  proposed 
amendments  in  accordance  with  the 
requirements  of  10  CFR  50.91(a),  against 
the  standards  of  10  CFR  50.92,  and  have 
determined  that  these  modifications 
will  not  resuh  in  a  significant  hazards 
consideration.  A  proposed  amendment 
will  not  involve  a  si^oificant  hazards 
consideration  if  it  does  not  (1)  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  acddent 
previously  evaluated,  (2)  create  the 
possibility  of  a  new  or  different  kirul  of 
accident  from  any  acddent  [neviously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  heatup  and  cooldown 
curves  are  identical  to  the  current 
heatup  and  cooldown  curves  except  for 
their  projected  expiration.  The  curves 
were  calculated  using  the  most  Hmiting 
weld  and  fhience  information  from 
either  unit'as  input  to  the  acceptable 
methodology  of  Regulatory  Guide  1.99, 
Revision  2.  The  consequences  or 
probability  of  a  previously  evaluated 
acddent  will,  therefore,  not 
significantly  be  increased,  or  a  margin  of 
safety  reduced. 

The  underlying  purpose  of  these 
curves  is  to  define  an  acceptable 
operating  range  of  pressures  and 
temperatures  to  protect  the  reactor 
vessels  against  noo-ductile  failure. 
Since  this  purpose  remains  unchanged. 
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Sixteenth  Street.  Two  Rivers,  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esq.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NHC  Project  LHrector.  John  N. 
Hannon. 

Wisconsin  Electric  Power  Ckimpony. 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuciear  Power  Plant.  Unit  Nos.  1 
and  2,  Town  of  Two  Creeks,  ManiUrwoc 
County,  Wisconsin 

Date  of  amendment  request:  May  26. 
1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Point  Beach  Nuclear  Plant  Technical 
Specifications  (TSs)  by  extending  the 
op««tion  of  both  units  with  the  current 
heatup  and  cooldown  limit  curves  to 
23.6  effective  full  power  years  (EFPY). 
The  proposal  also  would  revise  the 
bases  for  TS  Section  15.3.1. B,  "Pressure/ 
Temperature  Limits,"  to  reflect  the 
methodology  for  the  curve  compilation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

We  have  evaluated  these  proposed 
amendments  in  accordance  with  the 
requirements  of  10  CFR  50.91(a).  against 
the  standards  of  10  CFR  50.92,  and  have 
detenmined  that  these  modifications 
will  not  resuh  in  a  significant  hazards 
consideration.  A  proposed  amendment 
will  not  involve  a  significant  hazards 
consideration  if  it  does  not  (1)  inv<rive 
a  significant  increase  in  the  prt^bility 
or  consequences  of  an  accident 
previously  evaluated.  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  heatup  and  cooldown 
curves  are  identical  to  the  current 
heatup  and  cooldown  curves  except  for 
their  projected  expiration.  The  curves 
were  calculated  using  the  most  Hmiting 
weld  and  fhience  information  from 
either  unit  as  input  to  the  acceptable 
methodology  of  Regulatory  Guide  1.99, ' 
Revision  2.  The  consequences  or 
probability  of  a  previously  evaluated 
accident  will,  therefore,  not 
significantly  be  increased. or  a  margin  of 
safety  reduced. 

The  underlying  purpose  of  these 
curves  is  to  define  an  acceptable 
operating  range  of  pressures  and 
temperatures  to  protect  the  reactor 
vessels  against  noo-ductile  failure. 
Since  this  purpose  remains  unchanged. 


a  new  or  different  kind  of  accident 
cannot  be  created. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street.  Two  Rivers,  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  John  N. 
Hannon. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Ucenses.  Proposed  No  Significant 
Hazards  Consideration  [^termination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  l^re  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  pwiod  of  the  original  notice. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc..  Docket  No.  50- 
461.  Clinton  Power  Station.  Unit  No.  1. 
DeWitt  County,  Illinois 

Date  of  amendment  request:  June  20, 
1994. 

Brief  description  of  omendiTtent 
request:  The  proposed  amendment 
would  modi^  Technical  Spedfication 
3/4.4.3.1,  "Reactor  Coolant  Leakage- 
Leakage  Detection  Systems,"  to  permit 
continued  plant  operation  with 
inoperable  drywell  floor  drain  sump 
flow  rate  monitoring  instrumentation. 
Continued  plant  operation  would  be 
permitted  until  the  first  time  the  plant 
is  required  to  be  brought  to  COLD 
SHUTDOWN  after  July  10. 1994. 

Date  of  publication  of  individual 
notice  in  Federal  Regi^er  June  22, 1994 
(59  FR  32247). 

Expiration  date  of  individual  notice: 
July  22, 1994. 


Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street. 
Clinton,  Illinois  61727. 

Notice  of  Issuance  of  Amendments  to 

Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
comphes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulation!) 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  era  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Opiating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
pubhshed  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
CommissicHi  has  detem^ined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
uith  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provisiCTi  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessnwnt,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  apphcations  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555.  and 
at  the  local  pubUc  document  rooms  for 
the  particular  facilities  involved. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station. 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment 
October  19. 1993. 

Brief  description  of  amendment:  This 
amendment  removes  the  scram  and 
Group  I  isolation  valve  closure 
functions  associated  with  the  main 
steamhne  radiation  monitors. 

Date  of  issuance:  June  21.  1994. 

Effective  date:  June  21 ,  1994. 
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Facility  Operatink  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications 

Date  of  initial  noi  ice  in  Federal 
Register  November  24, 1993  (58  PR 
62151). 

The  Commission's 
of  the  amendment  i ! 


Safety  Evaluation  d  ited  June  21, 1994. 

No  significant  ha;  ards  consideration 
comments  received  No. 

Local  Public  Doci  ment  Room 
/ocat;on;  Plymouth  'ublic  Library,  11 
North  Street.  PlyTno  ith,  Massachusetts 
02360. 


Commonwealth  Edison 
Docket  Nos.  STN 
455.  Byron  Station, 
Ogle  County.  Illinoi. 
50-456  and  STN 
Station,  Unit  Nos.  1 
Illinois 


Company, 
and  STN  50- 
Jnit  Nos.  1  and  2, 
Docket  Nos.  STN 
Braidwood 
and  2.  Will  County, 


51-454 


50  -457. 


iicn 


li;; 


JUTB 


Date  of  applicat 
March  7. 1994,  as  s 
submittal  dated  Ma4ch 

Brief  description  i 
amendments  chang« 
Specification  (TS)  4 
Leakage,"  by 
requirement  that 
leak  testing  be . 
month  intervals.  Thp 
references  Appendi 
governing  the 
testing. 

Date  of  issuance: 

Effective  date:  ]ui 

Amendment  Nos. 

Facility  Operati 
37,  NPF-66,  NPF-7^1 
amendments  revi.se< 
Specifications. 

Date  of  initial  notipe 
Register  April  28, 

The  Commission' 
of  the  amendments 
Safety  Evaluation 

No  significant " 
comments  received: 

Local  Public 
location:  For  Byron, 
Library.  109  N.  Frankl 
Byron.  Illinois  6101( 
the  Wilmington 
Library.  201  S 
Wilmington.  Illinois 


for  amendments: 
!i  perseded  by  your 
ch  24. 1994. 
f  amendments:  The 
Technical 

6.1.2.  "Containment 
remov  ng  the  sjiecific 
coi  itainment  Type  A 
perfo  rmed  at  40±  10 
revised  TS  now 
J  to  10  CFR  50  as 
perfoi^ance  of  Type  A 


1)94 


dated 
hazards 


Docu  nent 


Tow  Rsh 
Kankikee 


50-265 


Commonwealth  Edi^n 
Docket  Nos.  50-237 
Dresden  Nuclear  Po 
and  3.  Grundy  Coun 
Nos.  50-254  and 
Nuclear  Power  Station, 
Bock  Island  County, 

Date  ofapplicatioi  r 
March  11, 1994. 

Brief  description 
proposed  amendmeiits 


related  evaluation 
contained  in  a 


une  30, 1994. 

30, 1994. 
62.  62.  52.  and  52. 
n^  License  Nos.  NPF- 
and  NPF-77:  The 
the  Technical 


/7i  Federal 
(59  FR  22002). 
related  evaluation 
contained  in  a 
June  30.  1994. 
consideration 
No. 

Boom 

the  Byron  Public 

in.  P.O.  Box  434, 

;  for  Braidwood, 

ip  Public 

Street, 

60481. 


Company, 

md  50-249, 

er  Station,  Units  2 

y.  Illinois  Docket 

,  Quad  Cities 

Units  1  and  2, 

Illinois 

for  amendments: 

amendments:  Tlie 
revise  Technical 


Specification  3/4.7.D.  "Primary 
Containment  Isolation  Valves"  by 
adding  check  valves  installed  in  the 
reference  leg  instrumentation  line  to  the 
Limiting  Condition  for  Operation  (LCO) 
statement  of  the  Technical 
Specifications.  The  valves  have  been 
installed  as  part  of  the  modifications 
required  to  meet  NRC  Bulletin  93-03, 
"Resolution  of  Issues  Related  to  Reactor 
Vessel  Water  Level  Instrumentation  in 
BWRs."  dated  May  28, 1993. 

Date  of  issuance :]u\y  6, 1994. 

Effective  date:  For  Dresden,  Unit  2: 
the  license  amendment  is  effective  as  of 
the  date  of  its  issuance;  to  be 
implemented  when  the  modifications 
are  complete  and  prior  to  restart  from 
any  cold  shutdown  after  June  30. 1994. 
or  restart  fi-om  the  14th  refuel  outage, 
which  ever  is  first.  For  Dresden,  Unit  3: 
the  license  amendment  is  effective  as  of 
the  date  of  its  issuance;  to  be 
implemented  within  30  days.  For  Quad 
Cities,  Unit  1:  the  license  amendment  is 
effective  as  of  the  date  of  its  issuance; 
to  be  implemented  within  30  days.  For 
Quad  Cities,  Unit  2:  the  license 
amendment  is  effective  as  of  the  date  of 
its  issuance;  to  be  implemented  prior  to 
restart  following  the  13th  refueling 
outage. 

Amendment  Nos.:  For  Dresden.  Unit 
2:  Amendment  No.  128;  for  Dresden, 
Unit  3:  Amendment  No.  122;  for  Quad 
Cities.  Unit  1:  Amendment  No.  148;  for 
Quad  Cities.  Unit  2:  Amendment  No. 
144. 

Facility  Operating  License  Nos.  DPB- 
19,  DPR-25.  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  13. 1994  (59  FR  17593). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  6. 1994. 

No  signitlcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  Dresden,  the  Morris  Public 
Library.  604  Liberty  Street.  Morris. 
Illinois  60450;  for  Quad  Cities,  the 
Dixon  Public  Library.  221  Hennepin    ' 
Avenue,  Dixon,  Illinois  61021. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213.  Haddam 
Neck  Plant,  Middlesex  County. 
Connecticut 

Date  of  application  for  amendment: 
January  28. 1994. 

Brief  description  of  amendment:  The 
amendment  modifies  Surveillance 
Requirement  4.6.1.2.d,  regarding  the 
Appendix  J  testing  requirements  for  the 
purge  supply  and  exhaust  valves,  and 
removes  surveillance  requirement 


4.6.1. 2. f  regarding  the  purge  and 
exhaust  valves. 

Date  of  issuance:  June  27, 1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  173. 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical . 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  25, 1994  (59  FR  27051). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  27, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad    ^ 
Street,  Middletown,  Connecticut  06457. 

Consolidated  Edison  Company  of  New 
York,  Dockef  No.  50-003  and  Docket 
No.  50-247.  Indian  Point  Nuclear 
Generating  Unit  Nos.  1  and  2, 
Westchester  County,  New  York 

Date  of  application  for  amendments: 
September  29. 1993. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TSs)  Administrative 
sections  dealing  with  the  administrative 
control  of  keys  for  doors  preventing 
unauthorized  access  to  High  Radiation 
Areas  in  which  the  intensity  of  radiation 
exceeds  1000  mrem/hr.  Specifically,  the 
amendments  revise  TS  Section  4.1.8.1.b 
for  Indian  Point  Generating  Unit  No.  1 
and  TS  Section  6.12.1.b  for  Indian  Point 
Generating  Unit  No.  2  to  add  the 
Radiation  Protection  Manager  as  one  of 
the  two  positions  which  can 
administratively  control  the  keys. 

Date  of  issuance:  July  7, 1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  43  and  171. 

Facility  Operating  License  Nos.  DPR- 
5  and  DRP-26:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  24. 1993  (58  FR 
62153). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  7, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Documen  t  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Detroit  Edison  Company,  Docket  No. 
-50-341,  Fermi-2,  Monroe  County,    . 
Michigan 

Date  of  application  for  amendment: 
March  29. 1994,  as  corrected  April  26, 
1994. 


Brief  description  of  amendment  The 
amendment  revises  the  surveillance 
requirements  for  scram  discharge 
volume  vent  and  drain  valves  and 
isolation  actuation  instntmentatioo  and 
modifies  the  required  actions  and 
surveillance  requirements  for  the 
emergency  diesel  generators  to  reduce 
.  testing  during  power  operation.  These 
changes  are  in  accordance  with 
giiidance  contained  in  Generic  Letter 
(GL)  93-05,  "Line-Item  Technical 
Specifications  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation."  dated 
September  27, 1993. 

Date  of  issuance:  June  28, 1994. 

Effective  date:  June  28, 1994,  with  full 
implementation  vrithin  45  days. 

Amendment  No.:  99. 
.   Facility  Operating  Ucense  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specificatimis. 

Date  of  initial  notice  in  Federal 
Register  May  25.  1994  (59  FR  27053). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  28, 1994. 

No  significant  hazards  ccmsidra^on 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Detroit  Edison  Company,  Docket  No. 
50-34 J.  Fermi-2.  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
April  26,  1994. 

Brief  description  of  amendment:  The 
amendment  revises  the  limiting 
conditions  for  operation  and 
surveillance  requirements  in  the 
Technical  Specifications  (TS)  to  delete 
.  reference  to  instrument  response  time 
limit  tables  for  the  reactor  protection 
system,  instrument  actuaticm  system 
and  emergency  core  cooling  system. 
These  tables  are  also  being  moved  from 
the  TS  to  the  updated  final  safety 
analysis  report. 

Date  cf  issuance:  June  29, 1994. 

Effective  date:  June  29, 1994,  with  full 
implementation  within  60  days. 

Amendment  No.:  100. 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25.  1994  (59  FR  27053). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  29, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161 
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Brief  description  of  amendment:  The 
amendment  revises  the  surveillance 
requirements  for  scrant  discharge 
volume  vent  and  drain  valves  and 
isolation  actuation  instnunentatioo  and 
modifies  the  required  actions  and 
surveillance  requirements  for  the 
emergency  diesel  generators  to  reduce 
.  testing  during  power  operation.  These 
changes  are  in  accordance  with 
guidance  contained  in  Generic  Letter 
(GL)  93-05,  "Line-Item  Technical 
Specifications  Improvements  to  Reduoe 
Surveillance  Requirements  for  Testing 
Ehiring  Power  Operation."  dated 
September  27, 1993. 

Date  of  issuance:  June  28 , 1 994 . 

Effective  date:  June  28, 1994,  with  full 
implementation  within  45  days. 

Amendment  No.:  99. 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25.  1994  (59  FR  27053). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  28, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe.  Michigan  48161. 

Detroit  Edison  Company.  Docket  No. 
50-341.  Fermi-2,  Monroe  County. 
Michigon 

Date  of  application  for  amendment: 
April  26, 1994. 

Brief  description  of  amendment:  The 
amendment  revises  the  limiting 
conditions  for  operation  and 
surveillance  requirements  in  the 
Technical  Specifications  (TS)  to  delete 
.  reference  to  instrument  response  time 
limit  tables  for  the  reactor  protection 
system,  instrument  actuation  system 
and  emergency  core  coohng  system. 
These  tables  are  also  being  moved  from 
the  TS  to  the  updated  final  safety 
analysis  report. 

Date  of  issuance:  June  29, 1994. 

Effective  date:  June  29. 1994,  with  full 
implementation  within  60  days. 

Amendment  No.:  100. 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25,  1994  (59  FR  27053). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  29, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
Systflm,  3700  South  Custer  Road, 
Monroe,  Michigan  48161 


Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414.  Catn^im 
.  Nuclear  Station,  Units  1  oadjT^York 
County,  South  Carolina     ) 

Dale  of  application  for  amendments: 
March  30.  1994. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Table  4.3-3  to  allow  the 
analog  channel  operational  test  interval 
for  radiation  monitoring 
instrumentation  to  be  increased  from 
monthly  to  quarterly  and  are  consistent 
with  the  guidance  in  Generic  Letter  93- 
05,  "Line-It«n  Technical  Specifications 
Ira{MX)vcments  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operation." 

Date  of  issuance:  July  5, 1994. 

Effective  date:  July  5, 1994. 

Amendment  Nos.:  121/115. 

Facility  Operating  Liceifse  Nos.  NPF- 
35  and  NFF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  May  25.  1994  (59  FR  27054). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  5. 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Docuntent  Room 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Florida  Power  and  Light  Company. 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4,  Dode  County. 
Florida 

Date  of  application  for  amendments: 
April  19, 1994. 

Brief  description  of  amendments: 
These  amendments  change  the 
surveillance  interval  specified  for  air  or 
smoke  flow  test  through  the 
coiitainment  spray  header  from  once  per 
5  years  to  once  per  10  years. 

Date  of  issuance:  June  28.  1994. 

Effective  dote:  June  28, 1994. 

Amendment  Nos.  165  and  159. 

Facility  Operating  Licenses  Nos.  DPR- 
31  and  DPR~41:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25, 1994  (59  FR  27055). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  28. 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199. 


Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4,  Dade  County. 
Florida 

Date  of  application  for  amen  dm  ents: 
November  25, 1992  as  supplemented  by 
letter  dated  March  4. 1994. 

Brief  description  of  amendments: 
These  amendmpnts  implement  Generic 
Letter  90-06,  "Resolution  of  Generic 
Issue  70.  'Power-Operated  Relief  Valve 
and  Block  Valve  Reliability,"  and 
Generic  Issue  94.  'Additional  Low- 
Temperature  Overpressure  Protection 
for  Light-Water  Reactore,"  Pursuant  to  10 
CFR  50.54(f).". 

Date  of  issuance:  June  28. 1994. 

Effective  date:  June  28, 1994. 

Amertdment  Nos.  168  and  160. 

Facility  Operating  Licenses  Nos.  DPR- 
31  and  DPR-41:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  14, 1993  (58  FR  19478). 

The  licensee's  letter  of  March  4, 1994 
did  not  change  the  no  significant 
.  hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  antendmeats  is  contained  io  a 
Safety  Evaluation  dated  June  28. 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rorida  International 
University,  University  Park.  Miami. 
Florida  33199. 

GPU  Nuclear  Corporation,  et  al. ,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment 
June  12. 1991. 

Brief  description  of  amendment:  The 
amendment  revises  the  plant  Technical 
Specifications  to  clarify  the  setpoint 
ranges  for  the  pressurizer  power- 
operated  relief  valve  and  provides 
action  statements  to  be  satisfied  when 
setpoint  ranges  are  not  met. 

[kite  of  issuance:  June  30,  1991. 

Effective  date:  As  of  its  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  Noj  186. 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specification.s. 

Date  of  initial  notice  in  Federal 
Register  July  10. 1991  (56  FR  31435). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  30. 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Librarj'  of  Pennsylvania, 


7096 


Walnut  Street  and  Commonwealth 
Avenue.  Box  1601,Harrisburg, 
Pennsylvania  1710;  i. 

Illinois  Power  Com,  jany  and  Soyland 
Power  Cooperative, 
461.  Clinton  Power 
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Inc..  Docket  No.  50- 
Station,  Unit  No.  1; 


DeWitt  County,  Illii  \ois 

Date  ofapplicatii  >n  for  amendment: 
June  20. 1994. 


Brief  description 


of  amendment:  The 


amendment  revised  the  Technical 
Specifications  by  njodifying  a  footnote 
to  Technical  Specification  3/4.4.3.1. 
'■Reactor  Coolant  System  Leakage — 
Leakage  Detection  i  iystems,"  to  permit 
continued  plant  opi  rations  with 
inoperable  drywell  loor  drain  sump 
flow  monitoring  in<  trumentation  until 
the  first  time  the  pi  int  is  required  to  be 
brought  to  cold  shu  down  after  July  10. 
1994. 

Date  of  issuance:  [uly  8, 1994. 

Effective  daterju  y  8.  1994. 

Amendment  No.:  90-. 

Facility  Opera  tin, ;  License  No.  NPF- 
62.  The  amendnne.n  revised  the 
Technical  Specifics  lions. 

Public  comments  requested  as  to 
proposed  no  signifi  ant  hazards 
consideration;  Yes   59  FR  32247  dated 
June  22. 1994).  Tha  notice  provided  an 
opportunity  to  subr  lit  comments  on  the 
Commission's  prop^  isedno  significant 
hazards  considerati  m  determination. 
No  comments  have  )een  received.  The 
notice  also  provide<  for  an  opportunity 
to  request  a  hearing  by  July  22. 1994. 
but  indicated  that  il  the  Commission 
makes  a  final  no  sig  lificant  hazards 
consideration  deten  nination  any  such 


hearing  would  take 
of  the  amendment. 
The  Commission 
of  the  amendment, 
circumstances,  and 


jlace  after  issuance 

i  related  evaluation 
inding  of  exigent 
inal  determination 


Nuclear  Power 
London  County, 

Date  o 
February  10,  1992, 
April  14,  1994. 

Brief  description 
amendment  remove; 
Technical  Specifica 
reactor  trip  system 
response  times  and 
features  actuation 
instrumentation 


of  no  significant  has  ards  consideration 
are  contained  in  a  S  ifety  Evaluation 
dated  July  8, 1994. 

Local  Public  Dociiment  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Jc  hnson  Street, 
Clinton,  Illinois  617  27. 

Northeast  Nuclear  I  nergy  Company,  et 
ai.  Docket  No.  50-4  23.  Millstone 

Stathn.  Unit  No.  3.  New 


Coi  tnecticut 

»/  applicatic  n  for  amendment: 
as  supplemented 

/  amendment:  The 
two  tables  from  the 
ions  which  list 
ihstrumentation 
sngineered  safety 
S]  stem 


res  )onse  times.  These 


tables  will  be  placed  in  the  Millstone  3 
Technical  Requirements  Manual. 

Date  of  issuance:  June  28. 1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  91. 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  25, 1994  (59  FR  27058). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  28, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College.  Thames  Valley  Campus,  574 
New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3.  New 
London  County.  Connecticut 

Date  of  application  for  amendment: 
March  23. 1994. 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specification  Table  3.7-6.  "Area 
Temperature  Monitoring,"  by  creating 
two  zones  for  the  main  steam  valve 
building  (MSVB)  and  increasing  the 
maximum  normal  excursion 
temperature  limit  for  this  area  from 
120=Fto  140  °F.  Technical  Specification 
Table  3.7-6  currently  identifies  the 
entire  MSVB  with  a  temperature  limit  of 
120 "F. 

Date  of  issuance:  June  29. 1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  92. 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
.  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  28, 1994  (59  FR  22009). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  29, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Community-Technical  College. 
Thames  Valley  Campus.  574  New 
London  Turnpike,  Norwich, 
Connecticut  06360. 


Northern  States  Power  Company, 
Docket  No.  50-263,  MonticeUo  Nuclear 
Generating  Plant,  Wright  County. 
Minnesota 

Date  of  application  for  amendment: 
January  4, 1994,  as  supplemented  March 
28. 1994. 

Brief  description  of  amendment:  The 
amendment  modifies  Section  3.11. 
Reactor  Fuel  Assemblies,  by  removing 
information  concerning  the  analytical 
method  to  determine  average  planar 
linear  heat  generation  rate  and  adding  a 
reference  to  the  Core  Operating  Limits 
Report.  In  Section  6.7,  Reporting 
Requirements,  the  listing  of  approved 
analytical  methods  for  developing  the 
Core  Operating  Limits  Report  is  revised 
and  the  specific  version  of  the  analytical 
methods  used  to  develop  the  report  is 
identified.  Also,  the  Bases  for  Section 
3.11  concerning  the  calculational 
methodology  for  minimum  critical 
.  power  ratio  was  revised. 

Dote  of  issuance:  June  30. 1994. 

Effective  date:  June  30. 1994. 

Amendment  No.:  68. 

Facility  Operating  License  No.  DPP- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  2, 1994  (59  FR  lOOllJ. 

The  March  28, 1994,  letter  provided 
clarifying  information  that  was  within 
the  scope  of  the  March  2, 1994,  notice. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  30. 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
/oco(/on;  Minneapolis  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall.  MinneapoHs, 
Minnesota  55401.  '  . 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-133,  Humboldt  Bay 
Power  Plant,  Unit  3,  Humboldt  County, 
California 

Date  of  application  for  amendment: 
July  7, 1993.  (Reference  HBL-93-041) 

Brief  description  of  amendmcii  t:  This 
amendment  modified  tlie  Technical 
Specifications  incorporated  in  Facility 
Operating  License  No.  DPR-7  as 
Appendix  A  by  revising  technical 
specification  VII.H.3,  "Semiannual 
Radioactive  Effluent  Release  Report,"  to 
extend  the  reporting  period  from 
semiannually  to  annually  and  to  change 
the  report  submission  date  from  60  days 
after  January  1  and  July  1  of  each  year 
to  before  April  1  of  each  year. 

Date  of  issuance:  June  30, 1994. 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 
its  issuance  and  must  be  fully 


implemented  no  later  than  30  days  from 
the  date  of  issuance. 

Amendment  No.:  26. 

Facility  Operating  License  No.  DPR-7: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  19, 1994  (59  FR  2869)., 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  30, 1994, 

No  significant  hazards  consideration   ■ 
comments  received:  No. 

Local  Public  Document  Room 
location:  Humboldt  County  Library.  636 
F  Street.  Eureka,  CaUfomia  95501. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2. 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
September  1, 1992  and  October  15, 1992 
as  isupplementied  by  letters  dated 
October  30, 1992,  March  16. 1993,  June 
10,  1993,  July  28,  1993,  September  10, 
1993,  April  29,  1994,  June  2, 1994,  June 
9,  1994,  and  June  15,  1994. 

Brief  description  of  amendments:  The 
amendments  extend  the  interval  for 
certain  Technical  Specifications 
surveillance  requirements  to  24  months 
with  an  additional  25-percent  grace 
period. 

Date  of  issuance:  June  28,  1994. 

Effective  date:  As  of  30  days  after  the 
date  of  issuance.  ~ 

Amendment  Nos::  7\  and  34. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  16, 1992  (57  FR 
42778)  and  October  28, 1992  (57  FR  M 

48823). 

The  Commission's  related  evaluation      1 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  28.  1994.        ( 

No  significant  hazards  consideration       ; 
comments  received:  No. 

Local  Public  Document  Room  i 

location:  Pottstown  Public  Library.  500 
High  Street,  Pottstowm,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating 
Station,  Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
May  6,  1994,  as  supplemented  by  letter 
dated  June  3. 1994. 

Brief  description  of  amendment:  This 
amendment  revised  TS  Section  5.5.3, 
"Capacity,"  to  facihtate  an  interim 
increase  in  the  Unit  1  Spent  Fuel  Pool 
from  2040  fuel  assemblies  to  2500  fuel 
assembhes. 

Date  of  issuance:  ]une  30. 1994. 
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implemented  no  later  than  30  days  from 
the  date  of  issuance. 

Amendment  No.:  26. 

Facility  Operating  License  No.  DPR^7: 
The  Bxnendment  revised  the  Technical 
SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register  January  19, 1994  (59  FR  2869).. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  30. 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Humboldt  County  Library.  636 
F  Street,  Eureka,  Cahfomia  95501. 

■  Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353.  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
September  1, 1992  and  October  15. 1992 
as  isupplementied  by  letters  dated 
October  30, 1992,  March  16. 1993,  June 
10.  1993.  July  28,  1993,  September  10, 
1993,  April  29,  1994,  June  2. 1994,  June 
9,  1994,  and  June  15,  1994. 

Brief  description  of  amendments:  The 
amendments  extend  the  interval  for 
certain  Technical  Specifications 
surveillance  requirements  to  24  months 
with  an  additional  25-percent  grace 
period. 

Date  of  issuance:  June  28,  1994. 

Effective  date:  As  of  30  days  after  (he 
date  of  issuance. 

Amendment  Nos::  7\  and  34. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  16, 1992  (57  FR 
42778)  and  October  28, 1992  (57  FR 
48823). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  28,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street.  Pottstovm.  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating 
Station,  Unit  1,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
May  6.  1994,  as  supplemented  by  letter 
dated  June  3, 1994. 

Brief  description  of  amendment:  This 
amendment  revised  TS  Section  5.5.3, 
"Capacity,"  to  facihtate  an  interim 
increase  in  the  Unit  1  Spent  Fuel  Pool 
from  2040  fuel  assemblies  to  2500  fuel 
assemblies. 

Date  of  issuance:  June  30, 1994. 


Effective  date:  June  30,  1994. 

Amendment  No.:  72. 

Facility  Operating  License  No.  NPF~ 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25, 1994  (59  FR  27063). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  30, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 
.    Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  fames  A . 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
December  22,  1993. 

Brief  description  of  amendment:  The' 
amendment  removes  the  reference  to 
American  Society  for  Testing  and 
Materials  (ASTM)  Standard  D  270-65 
from  Technical  Specification 
Surveillance  Requirement  4.J2A.l.i. 
ASTM  D  270-65,  which  specifies 
procedures  to  draw  a  representative  fuel 
oil  sample,  has  been  superseded  and  is 
no  longer  in  effect.  The  amendment  will 
allow  ASTM  D  4057-88  or  subsequent 
industry  standards  to  be  used  for  the 
sampling  of  diesel  fire  pump  fuel  oil. 
Date  of  issuance:  June  27, 1994, 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 
Amendment  No.:  214. 
Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  2.  1994  (59  FR  4944). 
The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  27, 1994. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Librai^.  State 
University  of  New  Yorlc,  Oswego,  New 
York  13126. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
January  31,  1994. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  3.8,  "Miscellaneous 
Radioactive  Materials  Sources,"  to 
adopt  the  Limiting  Conditions  for 
Operation  of  Section  3/4.7.6,  'Sealed 


Source  Contamination,"  in  NUREG- 
0123,  "Standard  Technical 
Specifications  for  General  Electric 
Boiling  Water  Reactors  (B\VRy5)."  The 
amendment  also  reformats  TSs  3.8  and 
4.8  to  make  them  consistent  with  the 
remainder  of  the  TSs. 

Date  of  issuance:  June  27, 1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  215. 

Facility  Operating  License  No  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register  March  2, 1994  (59  FR  10014). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  27,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Tennessee  Valley  Authonty.  Docket 
Nos.  50-259.  50-260,  and  50-296,, 
Browns  Ferry  Nuclear  Plant.  Units  1.  2. 
and  3,  Limestone  County,  Alabama 

Dates  of  application  for  amendments: 
July  19,  1993  (TS-334). 

Brief  description  of  amendments:  The 
amendments  remove  the  Technical 
Specifications  (TS)  addressing  reactor 
coolant  chemistry  limits  and  associated 
sampling  requirements  that  are 
applicable  when  the  reactor  is  defueled. 
The  TS  requirements  being  removed 
have  been  conservatively  incorporated 
into  the  BFN  chemistry  program  as 
elements  of  a  licensee-controlled 
procedure.  Any  future  changes  to  these 
chemistry  requirements  must  be 
evaluated  in  accordance  with  10  CFR 
50.59  to  determine  whether  the  changes 
involve  an  unreviewed  safety  question. 
A  change  involving  an  unreviewed 
safety  question  would  require  a  license 
amendment  and  NRC  review  and 
approval  prior  to  implementation.  In 
addition,  changes  to  the  reactor  coolant 
chemistry  TS,  applicable  when  fuel  is  in 
the  reactor,  are  included  in  these 
amendments  to  provide  clarification 
and  to  ensure  consistency  in 
requirements  among  units. 

Date  of  issuance:  June  28,  1994. 

Effective  date:  June  28, 1994. 

Amendment  Nos.:  208,  224  and  181. 

Facility  Operating  License  Nos  DPR- 
33.  DPR-52,  and  DPR-eS:  Amendments 
revised  the  Technical  Specifications. 

Dates  of  initial  notice  in  Federal 
Register:  November  10,  1993  (58  FR 
59756). 
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The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dat^d  J\me  28, 1994. 

No  significant  hazatds  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Publjc  Library.  South 
Street.  Athens,  Alabai^ia  35611. 


ority.  Docket 
i.  Browns  Ferry 
and  3,  Limestone 


nents  revised 
ations. 
I  in  Federal 

i992  (57  FR 

blated  evaluation 
t>ntained  in  a 
I  June  30, 1994. 


Tennessee  Valley  Au 
Nos.  50-259  and  50- 
Nuclear  Plant,  Units  1 
County.  Alabama 

Date  of  application  br  amendment: 
July  2.  1992  (TS  314)  ] 

Brief  description  of  amendments:  The 
amendments  revise  requirements 
associated  with  Residial  Heat  Removal 
valve  pressure  switches  in  the  Browns 
Ferry  Units  1  and  3  Tachnical 
Specifications. 

Date  of  issuance:  Jul  je  30. 1994. 

Effective  date:  June  JO.  1994. 

Amendment  Nos.:  2  )9  and  182. 

Facility  Operating  License  Nos.  DPR- 
33  and  DPB-68:  Amer 
the  Technical  Specific 

Date  of  initial  notici 
Register  October  28. 
48826). 

The  Commission's 
of  the  amendment  is 
Safety  Evaluation  date    , 

No  significant  hazards  consideration 
comments  received:  Nbne. 

Local  Public  Docum  int  Boom 
location:  Athens  Publi :  Library-,  South 
Street,  Athens.  Alabana  35611. 

The  Cleveland  Electric  Illuminating 
Company.  Centerior  S<  'rvice  Company. 
Duquesne  Light  Company,  Ohio  Edison 
Company.  Pennsytvan  a  Power 
Company.  Toledo  Edii  on  Company, 
Docket  No.  50-^40.  Pe  ry  Nuclear  Power 
Plant.  Unit  No.  J,  Lake  County.  Ohio 

Date  of  application  j  or  amendment: 
February  28.  1992. 

Brief  description  of  <  amendment:  The 
amendment  revises  Te  ;hnical 
Specification  Table  3.c  .7.1-1  and  Table 
4.3.7.1-1  to  remove  th ;  area  criticality 
monitors  for  the  fuel  p  -eparation  pool, 
spent  fuel  pool,  and  th  j  upper 
containment  pools  anc  their  associated 
action  statements,  note  s,  and 
surveillance  requirements.  Editorial 
changes  were  made  as  required  in  the 
tables. 

Date  of  issuance:  Jur  e  28. 1994. 

Effective  date:  Jime  :  8. 1994. 

Amendment  No.  62. 

Facility  Operating  Li  ::ense  No.  NPF- 
58  This  amendment  reVised  the 
Technical  Specifications. 

Date  of  initial  notice\in  Federal 
Register:  June  24, 1992(57  FR  28205). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  an 


Environmental  Assessment  dated  June 
13, 1994,  and  in  a  Safety  Evaluation 
dated  June  28. 1994. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753 
Main  Street,  Perry,  Ohio  44081. 

Toledo  Edison  Company.  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  I,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
January  31,  1994. 

Brief  description  of  amendment:  This 
amendment  revises  TS  3/4.1.1.2  to 
permit  the  reduction  of  boron 
concentration  of  water  within  the 
reactor  coolant  system  (RCS),  subject  to 
certain  restrictions,  when  the  reactor  is 
in  Mode  5  and  RCS  flow  is  less  than 
2800  gpm.  This  amendment  is  related  to 
Amendment  No.  176.  which  was  issued 
by  the  NRC  on  December  8. 1992.  and 
incorporated  a  similar  revision  for  Mode 
6  operation. 

Date  of  issuance:  June  28, 1994. 

Effective  date:  June  28. 1994. 

Amendment  No.  188. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  16, 1994  (59  FR  12369). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  28, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department.  2801  Bancroft 
Avenue.  Toledo.  Ohio  43606. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446.  Comanche  Peak  Steam 
Electric  Station.  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  February 
14, 1994. 

Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  by  replacing  the 
requirements  for  reporting  radiological 
effluents  from  semiannual  to  annual, 
and  the  report  due  dates  from  60  days 
after  January  1  and  July  1  to  prior  to 
May  1.  The  changes  are  consistent  with 
the  requirements  for  reporting 
radioactive  effluent  releases  specified  in 
10  CFR  50.36a. 

Date  of  issuance:  ]une  1. 1994. 

Effective  date:  June  1, 1994.  to  be 
implemented  within  30  days  of 
issuance. 


Amendment  Nos.:  Unit  1 — 
Amendment  No.  25;  Unit  2— 
Amendment  No.  11. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPFS9.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28. 1994  (59  FR  22016). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  1. 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps.  701  South  Cooper. 
P.O.  Box  19497.  Arlington,  Texas  76019. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397.  Nuclear 
Project  No.  2.  Benton  County. 
Washington 

Date  of  application  for  amendment: 
February  17.  1994. 

Brief  description  of  amendment:  The 
amendment  modifies  the  administrative 
section  of  the  technical  specifications 
(TS)  to  reflect  management  and 
organizational  changes  at  the 
Washington  Public  Power  Supply 
System  (the  licensee)  for  operation  of 
the  WNP-2  facility.  The  proposed 
changes  would  (1)  modify  the  reporting 
responsibility  of  the  quality  assiirance 
organization  from  the  Managing  Director 
to  the  Assistant  Managing  Director. 
Operations  (AMDO).  and  (2)  modify  the 
appointment  authority  for  the  Corporate 
Nuclear  Safety  Review  Board  (CNSRB) 
from  the  Managing  Director  to  the 
AMDO.  These  changes  are  proposed  to 
reflect  the  current  designation  of  the 
AMDO  as  the  licensee's  designated 
official  with  corporate  responsibility  for 
overall  plant  nuclear  safety  and  as  the 
direct  report  for  the  CNSRB. 

In  addition,  the  proposed  change 
would  (1)  delete  the  specific 
requirement  for  health  physics/ 
chemistry  program  procedures.  (2) 
modify  the  titles  of  two  positions  on  the 
Plant  Operations  Committee  (POC)  to 
reflect  revised  organizational  titles,  and 
(3)  delete  the  requirement  that  the 
CNSRB  Executive  Secretary  be 
designated  from  the  CNSRB 
membership. 

The  staff  denies  the  licensee's  request 
to  change  CNSRB  membership 
requirements  from  nine  personnel  to  a 
minimum  of  nine  personnel. 

Date  of  issuance:  June  28, 1994. 

Effective  date:  5  days  after  the  date  of 
issuance. 

Amendment  No.:  126. 

Facility  Operating  License  No.  NPF- 
21 :  The  amendment  revised  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  April  13, 1994  (59  FR  17609). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  28, 1994. 

Public  comments  on  proposed  no 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  955 
Northgate  Street,  Richland,  Washington 
99352. 

Washington  PublicPower  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  application  for  amendment: 
May  5,  1994. 

Brief  description  of  amendment:  The 
amendment  changes  equipment 
numbering  on  three  primary 
containment  isolation  valves. 

Date  of  issuance:  June  28, 1994. 

Effective  date:  June  28,  1994. 

Amendment  No.:  127. 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Sp)ecifications. 

Date  of  initial  notice  in  Federal 
Register  May  12,  1994  (59  FR  24762). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  28.  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Locay  Public  Document  Boom 
location:  Richland  Public  Library.  955 
Northgate  Street,  Richland.  Washington 
99352. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas. 

Date  of  amendment  request:  February 
24. 1994. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3.9.4.  Containment 
Building  Penetrations,  to  allow  the  use 
of  temporary  alternate  closure  methods 
for  the  emergency  personnel  escape  lock 
and  containment  wall  penetrations, 
during  core  alterations  or  movement  of 
irradiated  fuel  within  the  containment. 

Date  of  issuance:  ]u\y  7, 1994. 

Effective  dote:  July  7,  1994.  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  No.:  74. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  13, 1994  (59  FR  176^10). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  7,  1994. 


Date  of  initial  notice  in  Federal 
Register:  April  13, 1994  (59  FR  17609). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  28,  1994. 

Public  comments  on  proposed  no 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County^ 
Washington 

Date  of  application  for  amendment: 
May  5,  1994. 

Brief  description  of  amendment:  The 
amendment  changes  equipment 
numbering  on  three  primary 
containment  isolation  valves. 

Date  of  issuance:  ]une  28, 1994. 

Effective  date:  June  28, 1994. 

Amendment  No.:  127. 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  12,  1994  (59  FR  24762). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  28,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas. 

Date  of  amendment  request:  February 
24, 1994. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3.9.4.  Containment 
Building  Penetrations,  to  allow  the  use 
of  temporary  alternate  closure  methods 
for  the  emergency  personnel  escape  lock 
and  containment  wall  penetrations, 
during  core  alterations  or  movement  of    . 
irradiated  fuel  within  the  containment. 

Date  of  issuance:  July  7, 1994. 

Effective  date:  July  7,  1994,  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  No.:  74. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  13, 1994  (59  FR  176^10). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  7,  1994. 
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No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  July  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwoiinski, 

Acting  Director,  Division  of  Reactor  Projects— 
III/IV,  Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-17503  Filed  7-19-94;  8:45  am) 
BILUNG  CODE  7590-01-P 


Connecticut  Yankee  Atomic  Power 
Company;  Issuance  of  Amendment  to 
Facility  Operating  License 

[Docket  No.  50-213] 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  174  to  Facility 
Operating  License  No.  DPR-61  issued  to 
Connecticut  Yankee  Atomic  Power 
Company  (the  licensee),  which  revised 
the  Technical  Specifications  for 
operation  of  the  Haddam  Neck  Plant 
located  in  Middlesex  County, 
Connecticut.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  revises  Technical 
Specification  Section  3/4.5.1,  "ECCS 
Subsystems— Tavg  Greater  Than  or 
Equal  to  350''F,"  by  adding  a  new 
ACTION  Statement  "a"  which  increases 
the  allowed  outage  time  for  the 
centrifugal  charging  pumps  fi-om  72 
hours  to  7  days.  In  addition,  the 
ACTION  statements  are  relettered  to 
reflect  the  addition  of  the  new  ACTION 
statement  for  the  centrifugal  charging 
pumps. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  far 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  December  1, 1993  (58  FR  63405).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 


statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (59  FR 
34452). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  November  2,  1993,  as 
supplemented  February  28,  and  May  31. 
1994,  (2)  Amendment  No.  174  to 
License  No.  DPR-61,  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Pubhc  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room 
located  at  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  July  1994. 

For  the  Nuclear  Regulatory  Commission. 
Alan  B.  Wang, 

Project  Manager,  Project  Directorate  i-*. 
Division  of  Reactor  ProjectsI/II,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-1 761Q  Filed  7-19-94;  845  ami 

BILLING  COOE  7S90-01-M 


PEACE  CORPS 

Notice  ot  Submission  of  Public  Use 
Form  Review  Request  to  the  Office  of 
Management  and  Budget 

Summary:  Pursuant  to  the  PapenAork 
Reduction  Act  of  1981  (44  U.S.C. 
Chapter  35),  the  Peace  Corps  has 
submitted  to  the  Office  of  Management 
and  Budget,  a  request  to  approve  the  use 
of  the  Withdrawal  Information  Card 
through  July  31, 1997.  The  cards 
completed  voluntarily  by  those  who 
withdraw  their  Peace  Corps  application. 
The  card  provides  information 
concerning  the  reasons  for  withdrawing 
from  the  application  process  as  well  as 
suggestions  as  to  how  the  Volunteer 
Delivery  System  could  be  improved. 
This  information  is  necessary  for  Peace 
Corps  to  evaluate  the  effectiveness  of 
the  Volunteer  Delivery  System.  The 
information  provided  will  not/cannot  he 
used  to  identify  specific  individuals 
who  have  filled  out  the  card. 

Information  about  the  form: 
Agency  Address:  Peace  Corps,  1990  K 

St.  N.W.,  Washington,  D.C.  20526 
Title:  Withdrawal  Information  Card 
Type  of  Request:  Approval  of  Use 
Frequency  of  Collection:  On  occasion 
General  Description  of  Respondent: 

Individuals  who  have  withdrawn 

their  Peace  Corps  Application. 
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ion  To  Reply: 


Estimated  Number  c  f  Responses:  650 

annually 
Estimated  Hours  foiiRespondents  To 

Furnish  Informati  )n;  Ten  (10) 

minutes  each. 
Respondents  Oblige 

Voluntary 
Comments:  Comineiits  on  this  form 

request  should  be 

Desk  Officer.  OffiQe  of  Information 

and  Regulatory  Affairs.  Office  of 

Management  and  Budget, 

Washington.  D.C  20503. 

A  copy  of  the  fomi  may  be  obtained 
from  Paul  Davis.  OfSce  of  Placement. 
Peace  Corps.  1990  K|St..  N.W.. 
Washington.  D.C  20p26.  Mr.  Davis  may 
be  called  at  202-606(-3112.  This  is  not' 
a  request  to  which  44  U.S.C  3504(b) 
applies.  This  notice  s  used  in 
Washington.  D.C  on  July  15.  1994. 

Dated:  fuly  15. 1994. 
Felice  Peiosi. 

Director,  Research,  Befirence  and 
Distribution,  Office  of  J  dministmtive 
Services, 

(FR  Doc.  94-17666  Fil^d  7-19-94;  8:45  am! 
BILUNC  COOE  aOSI-OI-M 


PENSION  BENEFTT  GUARANTY 
CORPORATION 

Exemption  From  Bcjnd/Escrow 
Requirement  Relatirtg  to  Sate  of  Assets 
by  an  Employer  Who  Contributes  to  a 
Multiemployer  Ptan;  Home  Team 
Limited  PartnersNo 

AGENCY:  Pension  Beiefit  Guaranty 
Corporation.  I 

ACTION:  Notice  of  Exemption. 

SUHWdARV:  The  Pensit)n  Benefit  Guaranty 
Corporation  has  gradted  a  request  from 
the  Home  Team  Limited  Partnership  of 
an  exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retiretnent  Income 
Security  Act  of  19741  as  amended.  A 
notice  of  the  requestlfor  exemption  from 
the  requirement  was' published  on  April 
26.  1994  (59  FR  217^1).  The  effect  of 
this  notice  is  to  advise  the  public  of  the 
decision  on  the  exeription  request. 
ADDRESSES:  The  nonconfidential 
portions  of  the  requast  for  an  exemption 
and  the  PBGC  response  to  the  request 
are  available  for  pubjic  inspection  at  the 
PBGC  Communications  and  Public 
Affairs  Department.  Suite  240.  at  the 
address  below,  between  the  hours  of 
9:00  a.m.  and  4:00  p.tn 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L  Morris,  Att^ey.  Office  of 
General  CounseL  Pe^on  Benefit 
Guaranty  Corporation.  1200  K  Street 
NW.,  Washington.  Dp  20005-4026: 


telephone  202-326-4127  (202-326- 
4179  for  TTY  and  TDD).  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980, 
("ERISA"  or  "the  Act"),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  to  result  in 
a  withdrawal  if  three  conditions  are 
met.  These  conditions,  enumerated  in 
section  4204(a)(l)(A)-(C),  are  that— 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204.  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)^l)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sale  rules  be  administered  in  a  manner 


that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 
Resources,  96th  Cong.,  2nd  Sess.. 
S.1076.  The  Multiemployer  Pension 
Plan  Amendments  Act  of  1980: 
Summary  and  Analysis  of  -' 

Considerations  16  (Comm.  Print.  April 
1980);  128  Cong.  Rec.  S10117  (July  29. 
1980).  The  granting  of  an  exemption  or 
variance  from  the  bond/escrow 
requirement  does  not  constitute  a 
finding  by  the  PBGC  that  a  particular 
transaction  satisfies  the  other 
requirements  of  section  4204(a)(1).  Such 
questions  are  to  be  decided  by  the  plan 
sponsor  in  the  first  instance,  and  any 
disputes  are  to  be  resolved  in 
arbitration.  29  U.S.C.  1382, 1399, 1401. 

Under  the  PBGCs  regulation  on 
variances  for  sales  of  assets  (29  CFR  Part 
2643),  a  request  for  a  variance  or  waiver 
of  the  bond/escrow  requirement  under 
any  of  the  tests  established  in  the 
regulation  (29  CFR  2643.12-2643.14)  is 
to  be  made  to  the  plan  in  question.  The 
PBGC  will  consider  waiver  requests 
only  when  the  request  is  not  based  on 
satisfaction  of  one  of  the  four  regulatory 
tests  or  when  the  parties  assert  tiiat  the 
financial  information  necessary  to  show 
satisfaction  of  one  of  the  regulatory  tests 
is  privileged  or  confidential  financial 
information  within  the  meaning  of  5 
U.S.C.  section  552(b)(4)  (the  Freedom  of 
Information  Act). 

Under  section  2643.3  of  the 
regulation,  the  PBGC  shall  approve  a 
request  for  a  variance  if  it  determines 
that  approval  of  the  request  is 
warranted,  in  that  it — 

(1)  would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  the  ERISA  end 
§  2643.3(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the 
proposed  variance  or  exemption. 

The  Decision 

On  April  26. 1994  (59  FR  21791),  the 
PBGC  published  a  request  from  The 
Home  Team  Limited  Partnership  ("the 
Buyer")  for  ah  exemption  from  the 
bond/escrow  requirement  of  section ' 
4204(a)(1)(B)  with  respect  to  its  October 
4, 1993  purchase  of  The  Orioles,  Inc.. 
("the  Seller").  No  comments  were 
received  in  response  to  the  notice. 

According  to  the  request,  the  Major 
League  Baseball  Players  Benefit  Plan 
(the  "Plan")  was  established  and  is  ! 


maintained  pursuant  to  a  collective 
bargaining  agreement  between 
professional  major  league  baseball  teams 
and  the  Major  League  Baseball  Players 
Association.  The  major  league  clubs 
have  estabhshed  the  Major  Leagues 
Central  Fund  (the  "Central  Fund") 
pursuant  to  the  "Major  League 
Agreement  m  re  Major  Leagues  Central 
Fund."  Under  this  agreement, 
contributions  to  the  Plan  for  all 
participating  employers  are  paid  by  the 
Office  of  the  Commissioner  of  Baseball 
from  the  Central  Fund  on  behalf  of  each 
participating  employer  in  satisfaction  of 
the  employer's  contribution  obligation 
arising  under  the  Plan's  funding 
agreement.  The  monies  in  the  (Antral 
Fund  are  derived  directly  from  (i)  gate 
receipts  from  All-Star  games,  (ii)  radio 
and  television  revenues  from  World 
Series,  League  Championships, 
intradivision  play-offs  and  All-Star 
games,  and  (iii)  certain  other  radio  and 
television  revenues  from  regular  and 
exhibition  games,  including  those  from 
foreign  broadcasts. 

The  Buyer  and  the  Seller  entered  into 
an  Asset  Purchase  Agreement  for  the  ' 

Buyer  to  purchase  substantially  all  of 
the  assets  and  assume  substantially  all  i 
of  the  liabilities  of  the  Seller  relating  to  i 
the  business  employing  the  employees 
covered  by  the  Plan.  The  final  closing  of  j 
the  transaction  occurred  on  October  4,  , 
1993.  Under  the  Asset  Purchase  j 

Agreement,  the  Buyer  assumed  the 
obligation  to  contribute  to  the  Plan  for        / 
substantially  the  same  number  of  i 

contribution  base  units  as  the  Seller  was     / 
obligated  to  contribute  to  the  Plan.  The 
Seller  has  agreed  to  be  secondarily  i 

liable  for  any  withdrawal  liability  ( 

should  the  Buyer  withdraw  from  the  t 

Plan  within  five  years  of  the  sale.  1 

The  amount  of  the  bond/escrow  that       « 
would  be  required  under  section  < 

4204(a)(1)(B)  of  ERISA  beginning  as  of  1 
Aprill.  1994,  is  $1.401 ,449  (die  annual  « 
contribution  the  Seller  made  for  the  I 

Plan  vear  preceding  the  Plan  year  in  r 

which  the  sale  of  assets  occurred).  The  t 
estimated  amount  of  the  withdrawal  1 

liability  that  the  Seller  would  incur  i  f  t 
not  for  Section  4204  is  $7,672,235.  <i 

In  support  of  the  waiver  request  the        A 
Buyer  stated  that:  P 

The  Plan  Is  funded  directly  from  the  ^ 

Revenues  which  are  paid  from  the  Ceotral  F 

Fund  directly  to  the  IPlan's)  Trust  without  a 

first  passing  through  the  hands  of  any  of  the  F 

Employers.  Therefore,  the  Plan  enjoys  a  / 

substantial  degree  of  security  *  *  'A  change  s 

in  ownership  of  an  Employer  does  not  affect  4 
the  obligation  *  *  *  to  fund  the  Plan  •  •  •. 

Nor  does  a  change  in  ownership  in  any  way  ® 

create  the  possibility  that  there  will  be  f' 

difficulty  in  collecting  Plan  contributions  E 

due  from  any  new  Employer.  C 
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maintained  pursuant  to  a  collective 
bargaining  agreement  between 
professional  major  league  baseball  teams 
and  the  Major  League  Baseball  Players 
Association.  The  major  league  clubs 
have  established  the  Major  Leagues 
Central  Fund  (the  "Central  Fund") 
pursuant  to  the  "Major  League 
Agreement  in  re  Major  Leagues  Central 
Fund."  Under  this  agreement, 
contributions  to  the  Plan  for  all 
participating  employers  are  paid  by  the 
OfBce  of  the  Commissioner  of  Baseball 
from  the  Central  Fund  on  behalf  of  each 
participating  employer  in  satisfaction  of 
the  employer's  contribution  obligation 
arising  under  the  Plan's  funding 
agreement.  The  monies  in  the  (Antral 
Fund  are  derived  directly  from  (i)  gate 
receipts  from  All-Star  games,  (ii)  radio 
and  television  revenues  from  World 
Series,  League  Championships, 
intradivision  play-offs  and  Ail-Star 
games,  and  (iii)  certain  other  radio  and 
television  revenues  from  regular  and 
exhibition  games,  including  those  ftom 
foreign  broadcasts. 

The  Buyer  and  the  Seller  entered  into 
an  Asset  Purchase  Agreement  for  the 
Buyer  to  purchase  substantially  all  of 
the  assets  and  assume  substantially  all 
of  the  liabilities  of  the  Seller  relating  to 
the  business  employing  the  employees 
covered  by  the  Plan,  The  final  closing  of 
the  transaction  occurred  on  October  4, 
1993.  Under  the  Asset  Purchase 
Agreement,  the  Buyer  assumed  the 
obligation  to  contribute  to  the  Plan  for 
substantially  the  same  number  of 
contribution  base  units  as  the  Seller  was 
obligated  to  contribute  to  the  Plan.  The 
Seller  has  agreed  to  be  secondarily 
liable  for  any  withdrawal  liability 
should  the  Buyer  withdraw  from  the 
Plan  within  five  years  of  the  sale. 

The  amount  of  the  bond/escrow  that 
would  be  required  under  section 
4204(a)(1)(B)  of  ERISA  beginning  as  of 
April  1, 1994,  is  $1,401,449  (the  annual 
contribution  the  Seller  made  for  the 
Plan  vear  preceding  the  Plan  year  in 
which  the  sale  of  assets  occurred).  The 
estimated  amount  of  the  withdrawal 
liability  that  the  Seller  would  incur  if 
not  for  Section  4204  is  $7,672,235. 

In  support  of  the  waiver  request  the 
Buyer  stated  that: 

The  Plan  is  funded  directly  from  the 
Revenues  which  are  paid  from  the  Central 
Fund  dixectly  to  the  (Plan's)  Trust  without 
first  passing  through  the  hands  of  any  of  the 
Employers.  Therefore,  the  Plan  enjoys  a 
substantial  degree  of  security  •  *  'A  change 
in  ownership  of  an  Employer  does  not  affect 
the  obligation  *  *  *  to  fund  the  Plan  ■  •  *. 
Nor  does  a  change  in  ownership  in  any  way 
create  the  possibility  that  there  will  he 
difficulty  in  collecting  Plan  contributions 
due  from  any  new  Employer. 


Based  on  the  facts  of  this  case  and  the 
representations  and  statements  made  in 
connection  with  the  request  for  an 
exempUon,  the  PBGC  has  determined 
that  an  exemption  from  the  bond/ 
escrow  requirement  is  warranted,  in  that 
it  would  more  effectively  carry  out  the 
purposes  of  title  IV  of  ERISA  and  would 
not  significantly  increase  the  risk  of 
financial  loss  to  the  Plan.  Therefore,  the 
PBGC  hereby  grants  the  request  for  an 
exemption  for  the  bond/escrow 
requirement.  The  grantmg  of  an 
exemption  or  variance  from  the  bond/ 
escrow  requirement  of  section  4204 
(a)(1)(B)  does  not  constitute  a  finding  by 
the  PBGC  that  the  transaction  satisfies 
the  other  requirements  of  section 
4204(a)(1).  The  determination  of 
whether  the  transaction  satisfies  such 
other  requirements  is  a  determination  to 
be  made  by  the  Plan  sponsor. 

Issued  at  Washington,  D.C.  on  this  14th 
day  of  July  1994. 
Martin  Slate. 
Executive  Director. 
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Exemption  From  the  Bond/Escrow 
Requirement  Relating  to  the  Sale  of 
Assets  by  an  Employer  That 
Contributes  to  a  Multlemployef  Plan; 
San  Francisco  Baseball  Associates. 
LP. 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACnOK:  Notice  of  exemption. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  has  granted  a  request  from 
the  San  Francisco  Baseball  Associates. 
L.P.  for  an  exemption  from  the  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended,  with  respect  to  the  Major 
League  Baseball  Players  Benefit  Plan.  A 
notice  of  the  request  of  exemption  from 
the  requirement  was  published  on  April 
14, 1994  (59  FR  17803).  The  effect  of 
this  notice  is  to  advise  the  pubhc  of  the 
decision  on  the  exemption  request. 
ADDRESSES:  The  non-confidential 
portions  of  the  request  for  an 
exemption,  public  comments,  and  the 
PBGC  response  to  the  request  are 
available  for  pubUc  inspection  at  the 
PBGC  Communications  and  Public 
Affairs  Department,  Suite  240. 1200  K 
Street.  NW.,  Washington,  DC  20005- 
4026,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
D.  Bruce  Campbell,  Office  of  the  General 
Counsel,  Pension  Benefit  Guaranty 


Corporation,  1200  K  Street  NW., 
Washington,  DC  20005-4026;  telephone 
202-326-4125  (202-326-4179  for  TTY 
and  TDD).  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980 
("ERISA"  or  "die  Act"),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditions  are  met. 
These  conditions,  enumerated  in  section 
4204(a)(1)  (A)-{C),  are  tiiat— 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute: 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  aimual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  hability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liabiUty  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  j)aid  to  the  plan  if  the 
purchaser  withdraws  ftom  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(l^ 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204.  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Coiporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
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indicates  a  Congrej  sional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protec  ion  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labcr  and  Human 
Resources,  96th  Co  ng.,  2nd  Sess., 
S.1076,  The  Multie  mployer  Pension 
Plan  Amendments  Act  of  1980: 
Summary  and  Ana  ysis  of 
Considerations  16  Comm.  Print,  April 
1980);  128  Cong.  R  (C.  S10117  (July  29, 
1980).  The  grantinf  of  an  exemption  or 
variance  from  the  b  ond/escrow 
requirement  does  not  constitute  ^ 
finding  by  the  PBG  Z  that  a  particular 
transaction  satisfie  i  the  other 
requirements  of  sm  tion  4204(a)(1). 

Under  the  PBGC  s  regulation  on 
variances  for  sales  )f  assets  (29  CFR  Part 
2643),  a  request  for  a  variance  or  waiver 
of  the  bond/escrow  requirement  under 
any  of  the  tests  estc  blished  in  the 
regulation  (§§2643  12-2643.14)  is  to  be 
made  to  the  plan  ir  question.  The  PBGC 
will  consider  waiv«  r  requests  only  when 
the  request  is  not  b  ised  on  satisfaction 
of  one  of  the  four  n  gulatory  tests  or 
when  the  parties  as  sert  that  the  financial 
information  necess  iry  to  show 
satisfaction  of  one  <  if  the  regulatory  tests 
is  privileged  or  confidential  financial 
information  within  the  meaning  of  5 
U-S.C.  552(b)(4)  (ths  Freedom  of 
Information  Act). 

Under  §  2643.3  o  the  regulation,  the 
PBGC  shall  approv(  i  a  request  for  a 
variance  or  exempt  on  if  it  determines 
that  approval  of  the  request  is 
warranted,  in  that  i ; — 

(1)  Would  more « ffectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  Would  not  sig  nificantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  c  f  ERISA  and  section 
2643.3(b)  of  the  reg  jlation  require  the 
PBGC  to  publish  a  i  lotice  of  the 
pendency  of  a  requ'  sst  for  a  variance  or 
exemption  in  the  Fi  tderal  Register,  and 
to  provide  interests  d  parties  with  an 
opportunity  to  com  nent  on  the 
proposed  variance  i  )r  exemption.  The 


"PBGC  received  one 


comment  on  the 
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to  a  collective  bargaining  agreement 
between  the  professional  major  league 
baseball  teams  (the  "Clubs")  and  the 
Major  League  Baseball  Players 
Association  (the  "Players  Association"). 

The  Clubs  have  established  the  Major 
Leagues  Central  Fund  (the  "Central 
Fund")  pursuant  to  the  "Major  League 
Agreement  in  re  Major  Leagues  Central 
Fund."  Under  this  agreement, 
contributions  to  the  Plan  for  all 
participating  employers  are  paid  by  the 
Office  of  the  Commissioner  of  Baseball 
from  the  Central  Fund  on  behalf  of  each 
participating  employer  in  satisfaction  of 
the  employer's  pension  liability  under 
the  Plan's  funding  agreement.  The 
monies  in  the  Central  Fund  are  derived 
directly  from  (i)  gate  receipts  from  All- 
Star  games,  (ii)  radio  and  television 
revenues  from  World  Series,  League 
Championships,  intradivision  play-offs 
and  All-Star  games,  and  (iii)  certain 
other  radio  and  television  revenues, 
including  revenues  from  foreign 
broadcasts,  of  regular  and  exhibition 
games.  Ehiring  the  1992  Plan  year, 
approximately  $34.1  million  was  paid 
into  the  Plan  on  behalf  of  all  major 
league  clubs.  In  that  year  revenues  to 
the  Central  Fund  exceeded  expenses, 
including  contribution  to  the  Plan,  by 
approximately  $354  million. 

Effective  November  20, 1992,  the 
Buyer  and  Seller  entered  into  an  Asset 
Sale  and  Contribution  agreement  under 
which  the  Buyer  agreed  to  purchase 
substantially  all  of  the  assets  and 
assume  substantially  all  of  the  liabilities 
of  the  seller  relating  to  the  business  of 
employing  employees  under  the  Plan. 
The  contract  of  sale  provides  that  the 
Buyer  agrees  "to  contribute  to  the  Plan 
substantially  the  same  number  of 
contribution  base  units  which  the  Seller 
had  an  obligation  to  contribute  to  the 
Plan."  The  contract  of  sale  further 
provides  thai  "Ulf  the  Buyer  thereafter, 
but  prior  to  the  end  of  the  fifth  plan  year 
commencing  after  the  closing,  partially 
or  completely  withdraws  from  the  Plan, 
the  Seller  will  be  secondarily  liable  for 
any  withdrawal  liability  it  would  have 
had  to  the  Plan  *  *  *."  the  final  closing 
of  the  transaction  occurred  on  January 
14. 1993.  The  amount  of  the  bondy 
escrow  that  would  be  required  under 
section  4204  (a)(1)(B)  of  ERISA  is 
$1,412,077.  The  estimated  amount  of 
the  withdrawal  liability  that  the  Seller 
would  incur  if  not  for  Section  4204  is 
$4,796,483. 

The  Comment  received  by  the  PBGC 
suggested  that  the  request  for  exemption 
be  denied  based  on  the  possibility  that 
revenues  payable  to  the  Central  Fund 
may  not  be  sufficient  to  provide 
contributions  to  the  Plan  in  the  future. 
In  support,  the  commenter  cited  an 


expected  decrease  in  revenues  under  the 
terms  of  a  new  network  television 
contract,  the  primary  source  of  revenue 
for  the  Central  Fund;  the  possibility  of 
a  work  stoppage  during  negotiations  to 
implement  a  salary  cap  as  part  of  a, new 
collective  bargaining  agreement;  and 
diminished  fan  loyalty  and  attendance 
due  to  high  player  salaries,  inflated 
ticket  prices,_poor  management,  and 
other  factors. 

The  PBGC  notes  that  the  bond/escrow 
requirement  is  intended  to  assure  the 
payment  of  the  Buyer's  withdrawal 
liability  if  the  Buyer  withdraws  from  the 
Plan  in  the  five  plan  years  following  the 
sale  of  assets,  and  the  Buyer  is  unable 
to  pay  withdrawal  liability  that  would 
otherwise  have  been  paid  by  the  Seller 
had  section  4204  not  applied  to  the 
transaction.  The  factors  cited  by  the 
commenter  do  not  substantially  affect 
the  Plan's  ability  to  collect  withdrawal 
liability  from  the  Buyer,  as  compared 
with  the  Plan's  ability  to  collect 
withdrawal  liability  from  the  Seller  had 
section  4204  not  applied  to  the 
transaction.  We  also  note  that  the  Seller 
remains  secondarily  liable  under  section 
4204(a)(2)  for  withdrawal  liability, 
regardless  of  whether  the  Buyer  receives 
an  exemption  from  the  bond/escrow 
requirement. 

In  addition,  the  Plan's  public  filings 
indicate  that  the  Plan  is  financially 
sound.  The  Plan's  most  recent  annual 
return/report  (Form  5500)  states  that  the 
Plan  had  approximately  $708  million  in 
assets  as  of  die  close  of  the  plan  year  on 
March  31, 1993.  While  the  plan 
incurred  approximately  $63  million  in 
expenses  for  that  plan  year,  the  Plan's 
investment  earnings  were  nearly  $100 
million. 

Accordingly,  based  on  the  facts  of  this 
case  and  the  representations  and 
statements  made  in  connection  with  the 
request  for  an  exemption,  the  PBGC  has 
determined  that  an  exemption  from  the   - 
bond/escrow  requirement  is  warranted, 
in  that  it  would  more  effectively  carry 
out  the  purposes  of  title  IV  of  ERISA 
and  would  not  significantly  increase  the 
risk  of  financial  loss  to  the  Plan. 
Therefore,  the  PBGC  hereby  grants  the 
request  for  an  exemption  for  the  bond/ 
escrow  requirement.  The  granting  of  an 
exemption  or  variance  from  the  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  does  not  constitute  a 
finding  by  the  PBGC  that  the  transaction 
satisfies  the  other  requirements  of 
section  4204(a)(1).  The  determination  of 
whether  the  transaction  satisfies  such 
other  requirements  is  a  determination  to 
be  made  by  the  Plan  sponsor. 


Issued  at  Washington,  DC,  on  this  14th  day 
of  July,  1994. 

Martin  Slate, 

Executive  Director. 

jFR  Doc.  94-17641  Filed  7-19-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34371;  File  Na  S7-24-69] 

Joint  Industry  Plan;  Order  Approving 
Amendment  No.  1  to  Reporting  Plan 
for  NasdaqTNational  Market  Securities 
Traded  on  an  Exchange  on  an  Unlisted 
or  Listed  Basis,  Submitted  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  and  the  American, 
Boston,  Chicago  and  Philadelphia 
Stock  Exchanges 

July  13,  1994. 

On  July  12, 1994,  the  National 
Association  of  Securities  Dealers,  Inc., 
and  the  American,  Boston,  Chicago,  and 
Philadelphia  Stock  Exchanges 
(collectively,  "Participants")'  submitted 
to  the  Commission  Amendment  No.  1  to 
a  joint  transaction  reporting  plan 
("Plan")  for  Nasdaq/National  Market 
securities  traded  on  an  exchange  on  an 
unlisted  or  listed  basis.^  The 
Commission  is  approving  the  proposed 
amendment  to  the  Plan  and  trading 
pursuant  to  the  Plan  on  a  temporary 
basis  to  expire  on  January  12, 1995. 

I.  Introduction 

The  Commission  originally  approved 
the  Plan  on  June  26, 1990.'  The  Plan 
governs  the  collection,  consolidation 
and  dissemination  of  quotation  and 
transaction  information  for  Nasdaq/ 
National  Market  securities  hsted  on  an 
exchange  or  traded  on  an  exchange 
pursuant  to  a  grant  of  unlisted  trading 


'  The  signatories  to  t.he  Plan,  i.e.,  the  National 
Association  of  Securities  Dealers.  Inc.  CNASD"), 
and  the  .Vnprican  Stock  ExchanRO.  Inc  ("Anwx"), 
ChJcago^ock  Exchange,  Inc.  ("Chx")  (previously, 
the  Mid\^f.v.  Stock  Exchange.  Inc.).  Philadelphia 
Stock  Exchange,  Inc.  ("Phbi"),  and  the  Boston  Stock 
Exchange.  Inc.  CBSE"),  are  the  "Participants."  The 
BSE.  however,  joined  the  Plan  as  a  "Limited 
Participant."  and  reports  quotation  information  and 
transaction  reports  only  in  Nasdaq/National  Market 
(previously  referred  to  as  "Nasdaq/NMS  ')  securities 
listed  on  the  BSE. 

^  See  letter  from  T.  Grant  Callery,  Vice  President, 
NASD,  to  Jonathan  G.  Katz,  Secretary.  Commi-ssion, 
dated  July  11. 1994  ("1994  Extension  Request"). 
The  1994  Extension  Request  also  reqi-.ests  the 
Commission  to  continue  to  provide  exemptive 
relief,  previously  granted  in  connection  with  the 
Plan  on  a  temporary  basis,  from  Rules  1  lAcl-2  and 
llAaS-l  under  the  Securities  Exchange  Act  of  1934 
("Act"). 

^  See  Securities  Exchange  Ad  Release  No.  28146 
(June  26,  1990),  55  FR  27917  ("1990  Plan  Approval 
Order"). 
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Issued  at  Washington,  DC,  on  this  14th  day 
of  July,  1994. 

Martin  Slate, 

Executive  Director. 
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SECURITiES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34371;  File  Na  S7-24-69] 

Joint  Industry  Plan;  Order  Approving 
Amendment  No.  1  to  Reporting  Plan 
fcr  Nasdaq^ational  Market  Securities 
Traded  on  an  Exchange  on  an  Unlisted 
or  Listed  Basis,  Submitted  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  and  the  American, 
Boston,  Chicago  and  Philadelphia 
Stock  Exchanges 

July  13,  1994. 

On  July  12, 1994,  the  National 
Association  of  Seciirities  Dealers,  Inc., 
and  the  American,  Boston,  Chicago,  and 
Philadelphia  Stock  Exchanges 
(collectively,  "Participants")'  submitted 
to  the  Commission  Ainendment  No.  1  to 
a  joint  transaction  reporting  plan 
("Plan"}  for  Nasdaq/National  Market 
securities  traded  on  an  exchange  on  an 
unlisted  or  listed  basis.^  The 
Commission  is  approving  the  proposed 
amendment  to  the  Plan  and  trading 
pursuant  to  the  Plan  on  a  temprorary 
basis  to  expire  on  January  12, 1995. 

I.  Introduction 

The  Commission  originally  approved 
the  Plan  on  June  26, 1990.^  The  Plan 
governs  the  collection,  consolidation 
and  dissemination  of  quotation  and 
transaction  information  for  Nasdaq/ 
National  Market  securities  listed  on  an 
exchange  or  traded  on  an  exchange 
pursuant  to  a  grant  of  unlisted  trading 


'  The  signatories  to  the  Plan,  i.e.,  the  National 
Association  of  Securities  Dealers.  Inc.  CNASD"), 
and  the  .\inprican  Stock  Exchange,  Inc.  fAmex"), 
ChJcago^roclK  Exchange,  Inc.  ("Chx")  (previously, 
the  Mid\^«.s:  Stock  Exchange.  Inc.),  Philadelphia 
Stock  Exchange,  Inc.  (•"Phlx"),  and  the  Boston  .Slock 
Exchange.  Inc.  |"BSE").  are  the  "Partidpanls."  The 
BSE.  however,  joined  the  Plan  ax  a  "Limited 
Participant,"  and  reporu  quotation  information  and 
transaction  reports  only  in  Nasciaq/National  Market 
(previously  referred  to  as  "Nasdaq/NMS  ')  securities 
listed  on  the  BSE. 

2  See  letter  from  T.  Grant  Gallery,  Vice  President. 
NASD,  to  Jonathan  G.  Katz,  Secretary.  Commi.«sion, 
dated  July  11. 1994  ("1994  Exler.sion  Request"). 
The  1994  Extension  Request  also  requests  the 
Commission  to  continue  to  provide  exemptive 
relief,  previously  granted  in  connection  with  the 
Plan  on  a  temporary  basis,  from  Rules  l  lAcl-2  and 
llAa3-l  under  the  Securities  Exchange  Act  of  1934 
("Act-). 

^  See  Securities  Exchange  Ad  Release  No.  28146 
dune  26,  1990),  55  FR  27917  ("1990  Plan  Approval 
Order"). 


privileges  ("UTP").''  The  Commission 
approved  trading  pursuant  to  the  Plan 
on  a  one-year  pilot  basis,  with  the  pilot 
period  to  commence  when  transaction 
reporting  pursuant  to  the  Plan 
commenced.  Accordingly,  the  pilot 
period  commenced  on  July  12, 1993, 
and  was  scheduled  to  expire  on  July  12, 
1994.5 

As  originally  approved  by  the 
Commission,  the  Plan  required  the 
Participants  to  complete  their 
negotiations  regarding  revenue  sharing 
during  the  one-year  pilot  period.  The 
.  Participants,  however,  have  not  yet 
come  to  an  agreement  concerning 
revenue  sharing  for  transactions  effected 
pursuant  to  the  Plan.  Proposed 
Amendment  No.  1  to  the  Plan  extends 
this  negotiation  period  for  an  additional 
six  months.  In  conjunction  with  the 
Plan,  on  a  temporary  basis  also 
scheduled  to  expire  on  July  12, 1994, 
the  Commission  granted  an  exemption 
from  Rule  llAcl-2  under  the  Act 
regarding  the  calculated  best  bid  and 
offer  {"BBO"J,  and  granted  the  BSE  an 
exemption  from  the  provision  of  Rule 
llAa3-l  under  the  Act  that  requires 
transaction  reporting  plans  to  include 
market  identifiers  for  transaction  reports 
and  last  sale  data.  At  the  request  of  the 
Participants,  this  order  extends  these 
exemptions  through  July  12,  1995, 
provided  that  the  Plan  continues  in 
effect  through  that  date  pursuant  to  a 
Commission  order. 

II.  Background 

The  Securities  Acts  Amendments  of 
1975  ("1975  Amendments")  directed 
the  Commission  to  faciUtate  the 
development  of  a  national  market 
system  for  securities,  consistent  with 
certain  objectives,  including  "fair 
coinpetition  •  •  •  between  exchange 
markets  and  markets  other  than 


<  Section  12(f)(2)  of  the  Act  permits  the 
(jimmission  to  grant  UTP  to  securities  traded  over 
the-coiinter  ("OTC/UTP"),  but  requires  the 
Commission,  prior  to  such  grant,  to  consider: 

The  public  trading  activity  in  sue-,  !,ecurity,  the 
character  of  such  trading,  the  Impc..!  of  such 
extension  on  the  existing  markets  for  such 
securities,  and  the  desirability  of  removing 
impediments  to  and  the  progress  that  has  been 
made  toward  the  development  of  a  national  market 
system  and  [the  Coimnission)  shall  not  grant  any 
such  application  If  any  rule  of  t.Se  national 
securities  exchange  making  application  under  this 
subsection  would  unreasonably  impair  the  ability  of 
any  dealer  to  solicit  or  effect  transactions  in  such 
security  for  his  own  account,  or  would 
unreasonably  restrict  competition  among  dealers  In 
such  security  or  between  such  dealers  acting  in  the 
capacity  of  market  makers  who  are  spei:ialists  and 
such  dealers  who  are  not  specialists. 

For  further  background  on  the  statutory  history  of 
CrrC/UTP,  see  Securities  Exchange  Act  Release  No. 
21498  (November  16, 1984),  49  FR  46156. 

^  See  letter  from  David  T.  Rusoff,  Foley  «  Lardner. 
to  Betsy  Prout,  Commission,  dated  May  9,  195M. 


exchange  markets."  The  legislative 
history  of  the  1975  Amendments  makes 
clear  that  many  active  OTC  stocks  were 
expected  to  be  part  of  the  national 
market  system.  The  1975  Amendments 
also  authorized  the  Commission  to  grant 
OTC/UTP  to  exchanges  if  certain 
conditions  were  met.  The  Commission 
generally  deferred  granting  exchanges 
OTC/UTP  pending  progress  on  the 
"  development  of  the  national  market 
system. 

hi  1985,  however,  the  Commission 
noted  that  since  the  enactment  of  the 
1975  Amendments,  important 
developments  had  occurred  in  the  OTC 
market;  these  developments  led  the 
Commission  to  reconsider  its  position 
on  OTC/UtP.«  The  Commission  ' 

announced  in  its  1985  OTC/UTP 
Release  its  willingness  to  grant  UTP  to 
national  securities  exchanges  in  NMS 
Securities,'  conditioned  in  part  on  the 
approval  of  a  plan  submitted  by 
interested  exchanges  and  the  NASD  to 
consolidate  and  disseminate  exchange 
and  OTC  quotadon  data  and  transaction 
data  in  OTC  seouities  upon  which  UTP 
is  granted. a  The  exchanges  and  the 
NASD  have  been  negotiating  the  terms 
of  a  plan,  under  the  oversight  of  the 
Commission  staff,  since  that  time. 

In  its  1985  OTC/UTP  Release,  the 
Commission  also  determined  that 
although  it  was  premature  to  require 
any  specific  type  of  market  linkage  prior 
to  the  initiation  of  trading,  the 
exchanges  must  provide  OTC  market 
makers  direct  telephone  access  to  the 
exchange  specialist  in  UTP  securities  to 
facilitate  int  ?rmarket  trading  in  those 
securities.  The  Commission  determined 
to  grant  OTC/UTP  to  an  exchange  only 
if  the  exchange  provided  Nasdaq  market 
makers  access  to  the  exchange  market  in 
the  subject  securities  to  the  same  extent 
that  Nasdaq  mariiet  makers  provide 
specialists  access  to  the  Nasdaq  market 
maker  trading  facilities. 

In  1985,  the  Commission  olso  stated 
that  it  expected  Nasdaq  market  makers 
to  provide  exchange  members  with  fair 
and  efficient  access  to  the  OTC  market, 
and  that  if  the  Commission  became 


•  See  Securities  Exchange  Act  Release  Na  22412 
(.September  16. 1985),  50  FR  38640  ("1935  OTC/ 
UTP  Release"). 

'Congress  envisioned  that  National  Market 
System  Securities CNMS Securities")  would 
include  those  equity  securities  whose 
characteristics  of  size,  earnings  history,  breadth  oi 
ownership,  and  investor  interest  made  them 
suitable  for  auction-market  trading.  See  .Senate 
Comm.  on  Banking.  Housing  ft  Uii.  Affs..  Report  to 
Accompany  S.  249:  Securities  Acts  Amendments  of 
1975.  S.  Rep.  No.  75,  94th  Cong.,  1st  Sess.  16 
(1975).  NMS  Securities  are  designated  pursuant  to 
Rule  llAa2-l.  1 7  CFR  240.1  lAcl-2.  adopted  in 
Securities  Exchange  Act  Release  No.  16590 
(February  19, 1980),  45  FR  12391. 

»  Sep  1985  OrtVUrP  Release,  iupm  nolo  6. 
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aware  of  any  limitat  on  on  such  access, 
it  would  take  prompt  remedial  action. 
The  Commission  further  noted  that  it 
did  not  believe  that  k  more 
sophisticated  intermfirket  linkage  need 
be  in  place  during  the  initial  stages  of 
trading  OTCyUTP  securities,  but 
encouraged  the  NASt)  and  the 
exchanges  to  forge  ti  eir  own  initiatives 
in  facilitating  computerized  intermarket 
trading  linkages  and  adopting  trade- 
through  rules  for  the  >e  securities.  The 
1985  OTC/UTP  Rele  use  also 
conditioned  the  grar  t  of  OTC/UTP  on 
the  exchanges  not  aj  plying  their  off- 
board  trading  restric  ions  to  those 
securities. 

Finally,  the  Comm  ission  stated  that  it 
would  evaluate  tradi  ig  under  the  one- 
year  pilot  and  at  the  md  of  the  pilot 
period  would  detem  ine  what  further 
action  to  take.  Becau  je  of.the  potentially 
significant  market  "st;  ucture 
implications  of  this  i  ew  policy,  the 
Commission  decidet  to  proceed 
cautiously  by  establi  ;hing  a  one-year 
pilot  program  under  vhich  each 
exchange  requesting  UTP  would  be 
permitted  to  trade,  o  i  an  unlisted  basis, 
up  to  25  OTC  securit  es  designated  as 
NMS  Securities  purs  lant  to  Rule 
llAa2-l  under  the  ;  ct.  The 
Commission  stated  t  lat  it  considered 
this  one-year  pilot  a  irst  step  in 
granting  UTP  on  NM  5  Securities  and 
that  granting  UTP  on  additional  NMS 
Securities  might  be  a  jpropriate  if  no 
adverse  consequence  s  resulted  from  the 
trading  of  securities  i  mder  the  pilot 
program. 

In  1986,  because  o  protracted 
negotiations  to  devel  )p  a  joint  industry 
plan,  the  Chx  enterec  into  an  interim 
transaction  reporting  plan  ("Interim 
Plan"!  with  the  NAS  )  that  was 
significantly  more  lii  lited  than  the  Joint 
Industry  Plan.  On  Ar  ril  29,  1987,  the 
Commission  approve  d  the  Chx's 
application  for  UTP  i  n  25  NMS 
securities  quoted  on  he  Nasdaq  s>-stem 
(generally,  "Nasdaq/iJational  Market 
securities")'  and  sinr  ultaneously 
approved  the  Interim  Plan  submitted  by 
the  Chx  and  the  NAS  D. 

As  discussed  more  fully  below,  in 
1990,  the  Commissio  \  approved  the 
Plan  and  the  ability  fi  >r  Participants  to 
effect  transactions  pu  rsuant  to  the  Plan 
on  a  one-year  pilot  b?  sis,  to  begin  when 
certain  enhancement;  i  were  made  to  the 
Nasdaq  system  and  ti  snsaction 
reporting  pursuant  to  the  Plan 
commenced.  The  Cor  imission  also 
expanded  the  maxim  im  number  of 
Nasdaq/National  Mai  cet  securities  to 


"See  Securities  Exchange 
(April  29.  1987).  52  FR  17349. 


which  a  Participant  could  extend  UTP 
from  25  to  100. 

In  1992,  the  Phlx,  prior  to  the 
initiation  of  the  Plan  pilot,  filed  with 
the  Commission  a  proposed  rule  change 
to  initiate  a  pilot  program  to  provide  for 
transactions  on  the  Phlx  floor  in  OTC 
securities  pursuant  to  UTP.  The 
Commission  initially  approved  this 
pilot  program  and  the  accompanying 
rules  for  a  temporary  period  ending  on 
December  31,  1993."»  Thereafter,  the 
Commission  extended  the  Phlx  pilot 
program  and  the  effectiveness  of  the 
accompanying  Phlx  rules  through 
December  31, 1994." 

The  Chx  Interim  Plan  continued  in 
effect,  subject  to  the  100  security 
limitation,  through  July  12, 1993,  when 
trading  pursuant  to  the  Plan 
-  commenced,  thereby  superseding  the 
Interim  Plan.  The  Phbc  and  the  Chx,  as 
Participants  to  the  Plan,  continue  to  be 
limited  to  extending  UTP  to  a  maximum 
of  100  Nasdaq/National  Market 
securities.  The  Phlx  currently  effects 
transactions  in  Nasdaq/National  Market 
securities  pursuant  to  the  Plan  and  the 
Phlx  pilot  program  (/.e.,. while  using  the 
Plan  Processor  and  pursuant  to  Phlx 
rules  established  under  the  Phlx  pilot 
prop,ram). 

Ine  Plan  provides  for  the  collection 
from  Plan  Participants  and  the 
consolidation  and  dissemination  to 
vendors,  subscribers  and  others  of 
quotation  and  transaction  information 
in  "eligible  securities,"  i.e.,  NMS 
Securities  traded  on  an  exchange  on  a 
listed  or  UTP  basis.  The  Plan  contains 
various  provisions  concerning  the 
operation  of  the  Plan,  which  include: 
Implementation  of  the  Plan;  Manner  bf 
Collecting.  Processing,  Sequencing, 
Making  Available,  and  Disseminating 
Last  Sale  Information;  Reporting 
Requirements  (including  hours  of 
operation);  Standards  and  Methods  of 
Ensuring  Promptness,  Accuracy,  and 
Completeness  of  Transaction  Reports; 
Terms  and  Conditions  of  Acess 
(including  the  1985  OTC/UTP  Order 
requiremeni  to  ensure  direct  telephone 
access  between  dealers  and  specialists); 
Description  of  Operation  of  Facility 
Contemplated  by  Lhe  Plan;  the  Method 
and  Frequency  of  Processor  Evaluation 
(providing  that  the  Processor's 
performance  is  subject  to  review  by  an 
Operating  Committee  during  the  fifth 
year  of  the  Processor's  operation); 
Written  Understandings  of  Agreements 
Relating  to  Interpretation  of.  or 


Act  Release  No.  24407 


'"See  Securities  Exchange  Act  Release  No.  31672 
(December  30. 1992),  58  FR  3054  (•1992  Phlx  Pilot 
Order"). 

"See  Securities  Exchange  Act  Release  No.  33408 
(December  30. 1992).  59  FR  1045  ("1993  Phlx  Pilot 
Extension  Order"). 


Participation  in,  the  Plan;  Calculation  of 
the  BBO;  Dispute  Resolution;  Method  of 
Determination  and  Imposition,  and 
Amount  of.  Fees  and  Charges. 

The  provisions  affected  by  the  present 
submission  to  the  Commission, 
including  proposed  Amendment  No.  1 
to  the  Plan,  and  the  Participants'-request 
for  extensions  of  exemptive  relief 
granted  by  the  Commission  in  our  1990 
Plan  Approval  Order,  are  discussed  in 
more  detail  below. 

III.  Discussion 

The  Participants  have  submitted  to 
the  Commission  proposed  Amendment 
No.  1  to  the  Plan,  and  have  requested 
continued  exemptive  relief  under 
certain  provisions  under  the  Act.^^  The 
Commission's  approval  of  Amendment 
No.  1  and  the  requests  for  continued 
exemptive  relief  are  discussed  below.  In 
the  1990  Plan  Approval  Order,  the 
Commission  stated  that  it  would  review 
several  issues  related  to  the  Plan  after  it 
had  been  in  operation  for  one  year. 
These  issues  are  also  discussed  below. 
Furthermore,  in  1935, 1992,  and  1993. 
the  Commission  discussed  the  possible 
need  for  an  intermarket  linkage  and  a 
trade-through  rule  for  transactions 
effected  pursuant  to  extensions  of  OTC/ 
UTP,'3  As  discussed  below,  the 
Commission  continues  to  believe  thaf" 
such  a  linkage  and/or  rule  in  this 
context  may  be  appropriate. 

A.  Proposed  Amendment  No.  1  of  the 
Plan 

Section  XIV  of  the  Plan  provides  that 
the  NASD  shall  recover  from  exchange 
Participants  a  sum  of  money  to  be 
negotiated.  Specifically,  Section  XIV  of 
the  Plan  states: 

|I]t  is  expressly  agreed  and  understood 
among  the  Participants  that  specific 
provisions  governing  the  issues  of  cost 
allocation  and  revenue-sharing  among  the 
Participants  will  not  be  included  in  the  Plan 
at  the  time  of  execution  thereof,  but  will  be 
resolved  within  one  year  from  the 
commencement  of  the  Plan's  operation.  The 
provisions  agreed  upon  by  the  Participants 
will  be  applied  on  a  retroactive  basia  by 
means  of  an  amendment  to  the  Plan.  There 
shall  be  no  retroactive  application  if  the 
Participants  are  unable  to  agree  upon  a  cost 
allocation  and  revenue-sharing  provision  or 
the  amount  of  recapture.  *  *  ". 

Even  through  the  Plan  has  been  in 
operation  for  one  year,  the  Participants 
have  not  yet  come  to  an  agreement 
concerning  revenue  sharing.  Proposed 
Amendment  No.  1  to  the  Plan,  which 
the  Commission  is  approving  today. 


extends  the  negotiation  period  for  an 
additional  six  months.  Thuf ,  the  Plan 
will  now  require  the  Participants  to 
come  to  an  agreement  on  these  financial 
rnatters  before  January  12, 1995. 

To  assist  the  Participants  in  ensuring 
compliance  with  this  Plan  amendment, 
the  Commission  is  requesting  each   - 
Participant  (including  the  BSE)  to 
submit  a  written  report  to  the 
Commission  on  or  before  September  30, 
1994,  that  describesthe  status  of  the 
negotiations,  and  the  Participant's 
position  with  respect  to  those 
negotiations. '•• 

B.  BBO  Calculation  and  Extension  of 
Rule  llAc2-l  Exemptive  Relief 

On  a  temporary  basis  also  scheduled 
to  expire  July  12, 1994,  the  Commission 
provided  an  exemption  from  Rule 
llAc2-l  under  the  Act  regarding  the 
calculated  BBO  for  securities  quoted 
pursuant  to  the  Plan.  At  the 
Participants'  request,  the  Commissioii  is 
extending  this  exemptive  relief  through 
July  12, 1995,  provided  that  the  Plan 
continues  in  effect  through  that  date 
pursuant  to  a  Commission  order. 

The  Plan  provides  that,  in  calculating 
the  BBO  disseminated  to  vendors,  if 
quotations  of  more  than  one  Participant 
are  identical  in  price,  then  the  earliest 
in  tim.e  isthe best.  While  the 
Commission  chose  not  to  modify  this 
Plan  provision  in  1990,  the  Commission 
stated  in  approving  both  the  Chx 
Interim  Plan,  and  the  Plan,  that  it  would 
continue  to  reevaluate  this  BBO 
calculation.  Indeed,  the  Commission 
stated  that  its  temporary  approval  of  this 
BBO  calculation  would  not  foreclose  a 
future  Commission  decision  to  require 
size  priority  pursuant  to  the  Vendor 
Display  Rule.'^  should  such  a  decision 
be  appropriate.  The  Commission  also 
notes  that,  in  the  1990  Plan  Approval 
Order,  the  Commission  stated  that  the 
NASD  had  represented  to  the 
Commission  that  the  Plan  Processor 
would  include  a  "switch"  for  ea.sy 
conversion  if  the  Commission 
determines  that  the  BBO  should  be 
calculated  using  price/size/time 
priority.  16 

In  order  to  evaluate  the  effects  of  this 
term  of  the  Plan,  the  Commission  is 


'■'See  1994  Extension  Request,  supra  note  2. 

"  See  1985  OTC/UTP  Order,  supra  note  6;  1992 
Phlx  Pilot  Order,  supra  note  10;  and  1993  Phlx  Pilot 
Extension  Order,  supra  note  11. 


'* The  Commission  notes  that,  throughout  the 
Plan  negotiations  prior  to  the  1990  Plan  Approval 
Order,  the  Participants  agreed  that  distributions 
would  be  made  from  net  operating  revenues,  rather 
than  net  income,  as  the  basis  for  determining 
revenues  pursuant  to  the  Plan.  In  1990.  the 
Commission  expressly  approved  the  language  "net 
operating  revenues"  in  this  regard.  See  1990  Plan 
Approval  Order,  supro  note  3.  The  Commission 
reiterates  this  determination  in  approving  the 
extension  of  the  Plan. 

"17CFR240.11AC1-2. 

'"See  1990  Plan  Approval  Order,  supro  note  3. 
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extends  the  negotiation  period  for  an 
additional  six  months.  Thuf ,  the  Plan 
will  now  require  the  Participants  to 
come  to  an  agreement  on  these  financial 
matters  before  January  12, 1995. 

To  assist  the  Participants  in  ensuring 
compliance  with  this  Plan  amendment, 
the  Commission  is  requesting  each   ^ 
Participant  (including  the  BSE)  to 
submit  a  written  report  to  the 
Commission  on  or  before  September  30, 
1994,  that  describes  the  status  of  the  ' 
negotiations,  and  the  Participant's 
position  with  respect  to  those 
negotiations.''* 

B.  BBO  Calculation  and  Extension  of 
Rule  nAc2-l  Exemptive  Relief 

On  a  temporary  basis  also  scheduled 
to  expire  July  12, 1994,  the  Commission 
provided  an  exemption  from  Rule 
llAc2-l  under  the  Act  regarding  the 
calculated  BBO  for  securities  quoted 
pursuant  to  the  Plan.  At  the  f 

Participants'  request,  the  Commission  is 
extending  this  exemptive  relief  through 
July  12, 1995,  provided  that  the  Plan 
continues  in  effect  through  that  date  " 
pursuant  to  a  Commission  order. 

The  Plan  provides  that,  in  calculating 
the  BBO  disseminated  fo  vendors,  if 
quotations  of  more  than  one  Participant 
are  identical  in  price,  then  the  earliest 
in  tim.e  isthe  best.  While  the 
Coinmission  chose  not  to  modify  this 
Plan  provision  in  1990,  the  Commission 
stated  in  approving  both  the  Chx 
Interim  Plan,  and  the  Plan,  that  it  would 
continue  to  reevaluate  this  BBO 
calculation.  Indeed,  the  Commission 
stated  that  its  temporary  approval  of  this 
BBO  calculation  would  not  foreclose  a 
future  Commission  decision  to  require 
size  priority  pursuant  fo  the  Vendor 
Display  Rule,'^  should  such  a  decision 
be  appropriate.  The  Commission  also 
notes  that,  in  the  1990  Plan  Approval 
Order,  the  Commission  stated  that  the 
NASD  had  represented  to  the 
Commission  that  the  Plan  Processor 
would  include  a  "switch"  for  ea.sy 
conversion  if  the  Commission 
determines  that  the  BBO  should  be 
calculated  using  price/size/time 
priority.  >6 

In  order  to  evaluate  the  effects  of  this 
term  of  the  Plan,  the  Commission  is 


"  The  Commission  noleslhal.  Ihroughoul  the 
Plan  negotiations  prior  to  the  1990  Plan  Approval 
Order,  the  Participants  agreed  that  distributions 
would  be  made  from  net  operating-revenues,  rather 
than  net  income,  as  the  basis  for  determining 
revenues  pursuant  to  the  Plan.  In  1990.  the 
Commission  expressly  approved  the  language  "net 
operating  revenues"  in  this  regard.  See  1990  Plan 
Approval  Order,  supra  note  3.  The  Commission 
reiterates  this  determination  in  approving  the 
extension  of  the  Plan. 

'»17CFR240.nAcl-2. 

'"See  1990  Plan  Approval  Order,  supra  note  3. 


requesting  that  the  Participants  each 
submit  to  the  Commission  a  written 
evaluation  of  any  relevant  effects  of  the 
BBO  calculation  based  on  time  on  or 
before  September  30, 1994. 

C.  The  Boston  Stock  Exchange's  Request 
for  Exemption 

The  Plan  does  not  provide  for  market 
identifiers  for  Limited  Participant 
transaction  reports  or  Limited 
Participant  consoHdated  best  bid  and 
offer  quotations.  Subsection  (b)(2)(viii) 
of  Rule  llAa3-l  under  the  Act. 
_  however,  requires  any  transaction 
reporting  plan  submitted  to  the 
Commission  to  provide  market 
identifiers  for  transaction  reports  or  last 
sale  data  made  available  to  vendors.  The 
BSE,  as  the  orrly  Limited  Participant 
under  the  Plan,  requested  in  1990  that 
the  Commission  exempt  it  from  this 
requirement. 

Prior  to  1990,  the  BSE  stated  that  it 
had  signed  the  Plan  only  because  it 
seeks  to  continue  providing  trading 
facilities  for  dually  listed  [i.e.,  listed  on 
the  BSE  and  traded  in  Nasdaq)  stocks 
that  it  listed  prior  to  the  date  the  Plan 
was  filed  with  the  Commission  and  does 
not  -wish  to  apply  for  OTC/UTP.'^  To 
accommodate  the  BSE,  the  Plan 
Participants  created  the  category  of 
"Limited  Participants,"  which  do  not 
pay  any  of  the  development  costs  of 
modifying  NASDAQ  to  accommodate 
OTC/UTP  and  have  limited  voting  rights 
under  the  Plan.  Limited  Participants  are 
not. permitted  to  expand  the  number  of 
dually  listed  issues  or  to  apply  for  OTC/ 
UTP.  The  Plan  provides  that  the  BSE's 
quotations  and  trade  reports  will  not 
have  a  BSE  market  identifier,  but  will 
instead  be  identified  by  Nasdaq's  market 
symbol. 

The  Participants  have  requested  that 
the  Commission  extend,  for  an 
additional  year,  this  exemptive  relief  fo 
the  BSE  from  Rule  llAa3-l(b)(2)(viii) 
under  the  Act.  The  Commission  is 
unaware  of  any  negative  impact  that  this 
exemption  has  had  on  the  marketplace, 
and  believes  that  the  extension  of 
exemptive  relief  through  July  12,  1995. 
is  appropriate  under  these  limited 
circumstances. 

D.  Written  Understandings  of 
Agreements  Relating  to  Interpretation 
of,  or  Participation  in,  the  Plan 

The  pilot  program,  as  originally 
approved  and  memorialized  in  an 
Undertaking  dated  April  1,  1989, 
provides  that,  for  the  one-year  period 
following  the  date  on  which  the  UTP 
Processor  commences  operations,  each 
initial  entry  or  update  of  quotation 


information  in  Eligible  Securities  shall 
be  effected  by  an  individual  at  a 
computer  terminal  and  shall  not  be 
programmed  or  automated.'*  No 
Participant  has  submitted  a  request  to 
the  Commission  that  this  Undertaking 
be  extended.  This  agreement,  therefore, 
expired  July  12,  1994. 

E.  Intermarket  Trading  Linkage  end 
Trade-Through  Rule 

The  Commission  has  stated  in  several 
instances  that  it  believes  the 
Participants  should  work  toward 
developing  an  intermarket  trading 
linkage  and  an  accompanying  trade- 
through  rule  with  respect  to  OTC/ 
UTP.  19  The  Commission  is  unaware  of 
any  recent  efforts  made  by  the 
Participants  in  this  regard. 

While  the  Commission  understands 
that  the  Participant  meetings  concerning 
the  Plan  primarily  have  dealt  with 
financial  matters,  the  Commission 
believes  that  efficient  executions  of 
securities  transactions  and  customer 
protection  concerns  must  be  considered 
with  respect  to  the  operation  of  the 
Plan.  Accordingly,  the  Commission 
requests  each  Participant  to  submit  to 
the  Commission,  no  later  than 
September  30. 1994,  a  statement 
concerning  the  effects  that  an 
intermarket  trading  linkage  and/or  a 
trade-through  rule  would  have  on 
market  efficiency  and/or  customer 
protection. 20  The  Commission  will  be 


"W. 


'"In  lhel990  Plan  Approval  Order,  the 
Commission  stated  that  after  the  pilot  program  h.)i) 
been  operating  for  one  year,  the  Commission  would 
review  the  issues  presented  by  this  Undertakings  A 
copy  of  the  Undertaking  it  attached  lo  the  original 
filing.  87-24-89,  that  was  approved  by  the 
Commission  in  the  1990  Plan  Approval  Order. 
Among  other  matters,  this  Undertaking  operated  to 
forbid  exchange  Participants  from  effecting 
automated  quote  updates  or  tracking  of  inside 
quotations  [e.g.  by  the  use  of  "autoquote"  5\,<;tems) 
in  the  Nasdaq  system.  The  Participants,  however. 
have  not  requested  that  the  Undertaking  be 
extended  and  have  not  supplied  the  Commiy,ion 
with  any  data  or  commentary  concerning  this  issue 
with  respect  to  the  Plan.  Thus,  the  Commission  hi.« 
no  new  information  to  review  in  this  are*.  ar>d  finds 
no  cause  to  extend  an  undertaking  for  which  no 
request  to  extend  has  been  submitted  lo  the 
Commission. 

'"The  Commission's  most  recent  stslemeni  in 
this  regard  was  made  in  1993: 

The  Commission  stated  in  our  1992  Phb  Pilot 
Order  that  the  Participants  should  develop  an 
intermarket  trading  linkage  and  an  accompanying 
trade-through  rule.  The  Commission  believes  thai 
the  Participants  should  continue  working  toward 
these  goals.  ^ 

1993  Phlx  Pilot  Extension  Order,  at  n  14,  fiipm 
note  11. 

'"Specifically,  the  Commission  requests  thai  the 
Participants  evaluate  the  existing  pilot  and  the 
probable  effects  that  an  intermarket  linkage  and/ui 
trade-through  rule  would  have  on  the  markets  with 
respect  to  furthering  certain  Congressional 
directives,  among  others,  found  in  Section  1 1 A  ol 
the  Act:  economically  efficient  execution  ol 

C.Gnti;,u«l 
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particularly  interested  in  comments 
concerning  the  Participants'  experience 
under  the  pilot  program  under  the  Plan 
and/or  the  Chx  Inieriin  Plan.  The 
Commission  also  requests  each 
Participant  to  include  in  its  submission 
a  statement  concemiAg  the  appropriate 
course  of  action  to  en|sure  that  the 
Participants  routinely  evaluate  market 
quality  and  customeriprotection  matters 
as  transactions  contirjue  to  be  effected 
pursuant  to  the  Conunission's 
temporary  or  perman  ;nt  approval  of  the 
Plan. 


F.  Commission's  Pre\^ous  Directive  for 
Quantitative  Assessntent  of  Plan's 
Effects  I 

In  the  1990  Plan  Approval  Order,  the 
Commission  stated: 

Plan  Participants  are  I  lereby  directed,  in 
connection  with  any  request  for  extension  of 
the  pilot  or  {or  pennaDeot  approval  of  the 
Plan,  to  provide  the  Ccntmission  with  a 
quantitative  assessment  of  the  effects,  if  any. 
of  unlisted  trading  privileges  and  the  Plan  on 
the  width  of  quotation  spreads  and  on  price 
continuity  in  trading  in  pTCAJTP  securities. 

The  Commission  has  not  received  any 
Participant's  assessment»of  these  effects. 
While  the  Commissioh  believes  that  a  6- 
month  extension  of  t^e  pilot  program  is 
warranted  and  appropriate  under  the 
Act,  the  Commission  Relieves  that 
receipt  of  the  above  referenced 
quantitative  assessmehts  is  essential  to 
the  Commission's  evaluation  of  the  pilot 
program.  Thus,  the  Cdmmission  directs 
the  Participants  to  suirait  to  the 
Commission,  on  or  before  September  30, 
1994,  the  quantitativej  assessments 
described  above.  The  Commission 
expects  these  assessm  ents  to  be  based 
on  statistical  studies.^  ^ 

VI.  Conclusion 

The  Commission  finds  that  proposed 
Amendment  No.  1  to  he  Plan  to  extend 
the  financial  negotiatibn  period  for  an 
additional  six  monthai  is  appropriate 
and  in  furtherance  of  Section  11 A  of  the 
Act.  The  Commission{also  finds  that 
one-year  extensions  of  the  exemptive 
reUef  requested,  and  described  above, 
also  is  consistent  with  the  Act  and  the 


securities  transactions:  Eair  Competition  among 
brokers  and  dealers,  among  exi±aiige  markets,  and 
twtvv-sen  exchange  markets  ^d  markets  other  than 
exchange  markets:  and.  tiie  Availability  to  brokers, 
dealers,  and  investors  of  iniirmation  with  respect 
to  quotations  for  and  transadtions  in  securities. 

'•  In  the  1990  Plan  Approtai  Order,  the 
Commission  also  stated  thatj  at  the  end  of  the  one 
year  pilot  period,  the  Commission  would  review  the' 
bases  on  which  firms  decida  to  which  markets  to 
send  customer  orders  for  execution.  The 
Commission  directs  each  Pa|ticipant  lo  submit  to 
the  Commission,  on  or  befcxm  September  30. 1994. 
statements  describing  the  bases  on  which  firms 
decide  to  which  markets  to  ^nd  customer  orders 
for  execution. 


Rules  thereunder.  Specifically,  the 
Commission  believes  that  these 
extensions  should  serve  to  provide  the 
Participants  with  more  time  to  conclude 
their  financial  negotiations  and  to 
evaluate  the  effects  of  the  pilot  program 
and  report  their  findings  to  the 
Commission.  This,  in  tiim,  should 
further  the  objects  of  the  Act  in  general, 
and  specifically  those  set  forth  in 
Section  1 1 A  of  the  Act  «md  in  Rules 
llAa3-l  and  llAa3-2  thereunder. 

It  is  therefore  ordered,  piursuant  to 
Section  llA  of  the  Act  and  (c)(2)  of  Rule 
llAa3-2  thereimder,  that  Amendment 
No.  1  to  the  loint  Transaction  Reporting 
Plan  for  Nasdaq/National  Market 
seciuities  traded  on  an  exchange  on  an 
unlisted  or  listed  basis  is  hereby 
approved,  and  trading  pursuant  to  the 
Plan  is  hereby  approved  on  a  temporary 
basis  through  January  12, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20O.3O-3(a)(29). 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(FR  Doc.  94-17663  Filed  7-19-94;  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  the  Listing  and  Trading  of 
Warrants  on  the  Nikkei  Stock  Index  300 

July  13,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Secmities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  17. 1994,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  ID  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  &t)m  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  list  and 
trade  imder  Section  106  of  the  Ame\ 
Company  Guide  warrants  based  on  the 
Nikkei  Stock  Index  300  ("Index"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex.  and  at  the  • 
Commission. 


II,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutmy  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  stmimaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
■  Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  Section  106  (Currency  and 
Index  Warrants)  of  the  Amex  Company 
Guide,  the  Exchange  may  approve  for 
listing  warrants  based  on  established 
foreign  and  domestic  indexes.  The 
Exchange  is  proposing  to  list  warrants 
based  on  the  Nikkei  300  Index.^  The 
Nikkei  300  Index  is  comprised  of  300 
stocks  which  are  representative  of  the 
first  section  of  the  Tokyo  Stock 
Exchange  (*TSE"). 

The  Index  was  designed  and  is 
maintained  by  Nihon  Keizai  Shimbun. 
Inc.  ("NKS").  The  Index's  component 
securities  were  selected  for  their  high 
market  capitaHzation  and  high  degree  of 
liquidity,  and  are  representaitve  of  the 
relative  distribution  of  industries  within 
the  broader  Japanese  equity  market. 

The  median  capitalization  of  the 
companies  in  the  Nikkei  300  Index  on 
March  31, 1994  was  ¥340.1  bilhon  ($3.3 
bilhon  at  the  exchange  rate  of  ¥102.75 
per  US$1.00  prevailing  on  March  31, 
1994).  The  average  maricet  capitalization 
of  these  companies  was  $7.5  billion  on  ' 
the  same  date  and  using  the  same  rate 
of  exchange.  The  individual  market 
capitalization  of  these  companies 
ranged  from  $675  million  to  $75.5 
bilhon  on  March  31, 1994.  The  largest 
stock  accotmted  for  3.41  percent  of  the 
total  weighting  of  the  Index,  while  the 
smallest  accounted  for  0.04  percent. 

"The  Index  is  a  capitalization  weighted 
index  and  is  calculated  by  multiplying 
the  price  of  each  component  security  (in 
Japanese  yen)  by  its  nimiber  of  shares 
outstanding,  adding  those  products,  and 
dividing  by  the  current  Index  divisor. 
The  Index  divisor  initially  was 
determined  to  yield  a  benchmark  value 
of  100  on  October  1, 1982.  The  divisor 


15U.S.C.78s(bKl)(1982). 


2  The  Exchange  also  has  proposed  to  list  and 
trade  options  on  the  Nikkei  300  Index.  See 
■  Securities  Exchange  Act  Relaase  No.  34198  (June 
10,  1994).  59  FR  31282  (June  17, 1994). 


is  adjusted  for  certain  changes  described 
below.  The  Index's  closing  value  on  July 
8. 1994  was  301.48.  For  valuation 
purposes,  one  Nikkei  300  Index  unit 
(1.0)  is  assigned  a  fixed  value  of 
US$1.00. 

The  Index  will  be  maintained  by  NKS. 
To  maintain  continuity  of  the  Index,  the 
divisor  will  be  adjusted  to  reflect  certain 
events  relating  to  the  component     - 
securities.  These  events  include,-but  are 
not  limited  to,  changes  in  the  number  of 
shares  outstanding,  spin-offs,  certain 
rights  issuances,  and  mergers  and 
acquisitions.  The  competition  of  the 
Index  will  be  reviewed  periodically  bv 
NKS.  ■ 

Warrant  issues  on  the  Index  will 
conform  to  the  listing  guidelines  under 
Amex  Company  Guide  Section  106, 
which  provide  that  (1)  the  issuer  shall 
have  assets  in  excess  of  $100,000,000 
and  otherwise  substantially  exceed  the 
size  and  earnings  requirements  of 
Section  101(a);  (2)  the  term  of  warrants 
shall  be  for  a  period  ranging  from  one 
to  five  years  from  the  date  of  issuance: 
and  (3)  the  minimum  public 
distribution  of  such  issues  shall  be 
1,000,000  warrants,  together  with  a 
minimum  of  400  public  holders,  and  a 
minimum  aggregate  market  value  of 
$4,000,000. 

Nikkei  300  Index  warrants  will  be 
direct  obligations  of  their  issuer  subject 
to  cash  settlement  in  dollars,  and  either 
exercisable  throughout  their  fife  [i.e., 
American  style)  or  exercisable  only  on 
their  expiration  date  (i.e.,  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Nikkei  300  Index  has  declined 
below  a  pre-statedcash  settlement 
value.  Conversely,  holders  of  a  warrant 
structured  as  a  "call,"  upon  exejcise  or 
at  expiration,  would  receive  payment  in 
U.S.  dollars  to  the  extent  that  the  Index 
has  increased  above  the  pre-stated  cash 
settlement  value.  If  "out-of-the-money" 
at  the  time  of  expiriation,  the  warrants 
likely  would  expire  worthless,  .  . 

The  Amex  has  adopted  suitability 
standards  applicable  to 
recommendations  to  customers  of  index 
warrants  and  transactions  in  customer 
accounts.  Amex  Rule  421,  Commentary 
.02,  requires  a  Seiiior  Registered 
Options  Principal  or  a  Registered 
Options  Principal  to  approve  and  initial 
a  discretionary  order  in  index  warrants 
on  the  day  entered.  In  addition,  the 
Exchange,  prior  to  the  commencement 
of  trading,  will  distribute  a  circular  to 
its  membership  calling  attention  to 
specific  risks  associated  with  warrants 
on  the  Index. 


-    is  adjusted  for  certain  changes  described 
below.  The  Index's  closing  value  on  July 
8. 1994  was  301.48.  For  valuation 
purposes,  one  Nikkei  300  Index  unit 
(1.0)  is  assigned  a  fixed  value  of 
US$1.00.        •         . 

The  Index  will  be  maintained  by  NKS. 
To  maintain  continuity  of  the  Index,  the 
divisor  will  be  adjusted  to  reflect  certain 
events  relating  to  the  component 
securities.  These  events  include.but  are 
not  limited  to,  changes  in  the  number  of 
shares  outstanding,  spin-offs,  certain 
rights  issuances,  and  mergers  and 
acquisitions.  The  competition  of  the 
Index  will  be  reviewed  periodicallv  bv 
NKS.  ■ 

Warrant  issues  on  the  Index  will 
conform  to  the  listing  guidelines  under 
Amex  Company  Guide  Section  106, 
which  provide  that  (1)  the  issuer  shall 
have  assets  in  excess  of  $100,000,000 
and  otherwise  substantially  exceed  the 
size  and  earnings  requirements  of 
Section  101(a);  (2)  the  term  of  warrants 
shall  be  for  a  period  ranging  from  one 
to  five  years  from  the  date  of  issuance; 
and  (3)  the  minimum  public 
distribution  of  such  issues  shall  be 
1 ,000,000  warrants,  together  with  a 
minimum  of  400  public  holders,  and  a 
minimum  aggregate  market  value  of 
$4,000,000. 

Nikkei  300  Index  warrants  will  be 
direct  obligations  of  their  issuer  subject 
to  cash  settlement  in  dollars,  and  either 
exercisable  throughout  their  life  (;.e., 
American  style)  or  exercisable  only  on 
their  expiration  date  [i.e.,  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  bolder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Nikkei  300  Index  has  declined 
below  a  pre-stated.cash  settlement 
value.  Conversely,  holders  of  a  warrant 
structured  as  a  "call,"  upon  exercise  or 
at  expiration,  would  receive  payment  in 
U.S.  dollars  to  the  extent  that  the  Index 
has  increased  above  the  pre-stated  cash 
settlement  value.  If  "out-of-the-money" 
at  the  time  of  expiration,  the  warrants 
likely  would  expire  worthless,  .  . 

The  Amex  has  adopted  suitability 
standards  applicable  to 
recommendations  to  customers  of  index 
warrants  and  transactions  in  customer 
accounts.  Amex  Rule  421,  Commentary 
.02,  requires  a  Senior  Registered 
Options  Principal  or  a  Registered 
Options  Principal  to  approve  and  initial 
a  discretionary  order  in  index  warrants 
on  the  day  entered.  In  addition,  the 
Exchange,  prior  to  the  commencement 
of  trading,  will  distribute  a  circular  to 
its  membership  calling  attention  to 
specific  risks  associated  with  warrants 
on  the  Index. 
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the  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  3  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  change,  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  * 
and  a  national  market  system. 

IB)  Self-Hegulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III,  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vkritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the- 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-94-24  and  should  be 
submitted  by  August  10, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary . 
(FR  Doc.  94-17665  Filed  7-19-94.  8;45  am) 
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[Release  No.  34-34366;  File  No.  SR-CBOE- 
94-21] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Exercise  Price  Intervals 
on  Interest  Rate  Options 

July  13, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"), '  notice  is  hereby  given  that  on 
June  30, 1994,  the  Chicago  Board 
Options  Exchange,  Inc  ( "CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
ft"om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  change 
CBOE  Rule  23.5(a)  to  reduce  from  $2.50 
'^o  $1.00  the  fixed  interval  between 
strike  prices. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  CBOE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

•   In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statement-. 
may  be  examined  at  the  places  specified 


'  15  U.S.C.  78f(b)(  1988). 


♦  17  CFR  200.3O-3(a)(12)  (1993). 
'15  U.S.C,  78s(b)(l)  (1982). 
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CBOE  has 
set  forth  in 
(C)  below,  of  the 

s  of  such 


in  Item  IV  below 
prepared  summaries , 
sections  (A).  (B).  anc 
most  significant  asp(  ict 
statements. 

M)  Self-Regulatory  Organization's 
Statement  of  the  Put  oose  of,  and 
Statutory  Basis  for.  t  le  Proposed  Rule 
Change 

The  purpose  of  th(  proposed  rule 
change  is  to  amend  t  le  Exchange's  rules 
concerning  interest  rate  option  contracts 
to  reduce  from  $2.50  to  $1.00  the 
inter\'al  between  exercise  prices  on  such 
contracts. 

The  Exchange  beli  jves  that  this 
change,  which  will  e  ;tablish  a 
minimum  spread  of ;  !100  ($1.00  times 
the  multiplier  of  100 1  between  series, 
will  improve  the  vali  le  and  utility  of 
interest  rate  options.  In  particular,  the 
Exchange  believes  that  this  change 
should  enable  trader;  to  construct 
hedges  that  correlate  closely  with 
interest  rates  and  chinges  in  interest 
rate  measures  underlying  interest  rate 
options.  Under  current  CBOE  Rule 
23.5(d),  the  $2.50  mi  limum  strike  price 
interval  is  wider  than  the  typical 
increments  of  changt  in  interest  rates, 
even  during  periods  )f  high  interest  rate 
volatility.  For  examp  le,  during  the  most 
volatile  week  in  rece  it  months,  the 
yield  on  the  30-year  J.S.  Treasury  bond 
changed  by  less  than  15  basis  points  (or 
$150).  while  strike  p:  ice  intervals  were 
necessarily  set  at  the  minimum  of  $250 
apart.  The  Exchange  relieves  that  that 
"wide"  minimum  inlerval  made  at-  or 
near-the-money  posilions 
unavailable.which  in  turn  limited  the 
ability  of  traders  to  ci  )nstruct  tight 
hedges  or  to  use  com  )ination  orders 
such  as  straddles  effectively.  The 
Exchange  believes  th  »t  reducing  the 
strike  price  interval  a  ccordingly  should 
improve  the  value  an  d  utility  of  interest 
rate  options  to  CBOE  members  and  their 
customers. 

The  Exchange  beli)  ves  that  the 
proposed  rule  chang«  will  enhance 
depth  and  liquidity  in  interest  rate 
options.  The  Exchanj  e  believes  this 
proposal  is  consisten  with  Section  6(b) 
of  the  Act  in  general,  and  Section 
6(b)(5)  2  in  particular  by  providing  rules 
that  perfect  the  mech  mism  of  a  free  and 
open  market,  while  protecting  investors 
and  the  public  intere:  ;t. 

(B)  Self-Regulatory  O  -ganizaUon  s 
Statement  on  Burden  on  Competition 

The  CBOE  does  no\  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competitic  n. 


■15U.S.C78f(bM5)(l9«(  ). 


(Q  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  m.;y  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-94-21  and  should  be 
submitted  by  August  10. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.' 

Margaret  H.  McFarland. 

Deputy  Secrptary. 

|FR  t)oc.  94-17664  Filed  7-19-94;  8:45  ami 
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•  17  CIR  200  :tO-l(d)(l2|  (1993). 


Seif-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

July  14. 1994. 

The  above  named  nationd  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(n(l)(B)  of  the  SecuriUes  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Grupo  lusacell  S.A.  De  C. V.  Series  L 
American  Depositary-  iShares,  No  Par 
Value  (File  No.  7-12660) 
Santa  Fe  Pacific  Gold  Corp. 
Common  Stock,  $.01  Par  Value  {File 
No.  7-12661) 
American  Re  Corporation 
Common  Stock.  $.01  Par  Value  (File 
No.  7-12662) 
Borg-Wamer  Automotive.  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-12663) 
Cameo  International.  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-12664) 
Crescent  Real  Estate  Equities,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-12665) 
Sun  Healthcare  Group.  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-12666) 
Shefield  Medical  Technologies.  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-12667) 
USA  Waste  Services.  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-12668) 
Blackrock  North  American  Government 
Income  Trust 
Common  Stock.  $.01  Par  Value  (File 
No.  7-12669) 
CBL  &  Associates  Properties  Trust 
Common  Stock.  $.01  Par  Value  (File 
No.  7-12670) 
G.T.  Global  Developing  Markets  Fund 
Common  Stock.  $.001  Par  Value  (File 
No.  7-12671) 
United  Dominion  Realty  Trust,  Inc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-12672) 
Wellpoint  Health  Networks.  Inc. ' 
Class  A  Common  Stock,  $.01  Par 

Value  (File  No.  7-12673) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  4,  1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 


written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of ' 
Market  Regulation,  pursuant  to  delegated 
authority- 
Jonathan  G.  Katz, 
Secretary. 

jFR  Doc.  94-17661  Filed  7-19-94:  8:45  ami 
BILUNG  CODE  801<M)t-M 


[Release  No.  34-34376;  File  No.  SR-CBOE- 
94-12] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Modification  of  Fees 
for  Failure  To  Ot>serve  OEX  RAES 
Requirements 

July  14.  1994. 

On  April  1. 1994.  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposal  to  amend  CBOE 
Rule  24.17.  "RAES  Eligibility  in  OEX." 
to  change  the  eligibility  standards  under 
which  individuals,  member 
organizations  and  joint  accounts  may 
participate  in  the  CBOE's  Retail 
Automatic  Execution  System  ("RAES ') 
for  Standard  &  Poor's  100  Index 
("OEX")  options.  Among  other  things, 
the  CBOE  proposes  to  eliminate  the 
automatic  disqualification  provision 
from  CBOE  Rule  24.17  and  replace  the 
rule's  current  $500.00  fee  for  failures  to 
comply  with  RAES  log-on  and  log-off 
requirements  with  the  following  fee 
schedule:  a  $100.00  fee  for  each  of  the 
first  three  failures  to  comply  with  the 
log-on  or  log-off  requirements  in  one 
calendar  yean  a  $250.00  fee  for  each  of 
the  fourth  through  sixth  such  failures  in 
one  calendar  year;  and  a  $500.00  fee  for 
all  subsequent  failures  to  comply  with 
the  log-on  and  log-off  requirements  in 
one  calendar  year. 

Notice  of  the  proposed  rule  change 
was  published  for  comment  in  the 


'  tS  U.S.C.  78s(bHl)  (1962). 
'  17  O-R  240.19b-4  (1993J. 
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written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of " 
Market  Regulation,  pursuant  to  delegated 
authority- 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  94-17661  Filed  7-19-94:  8:45  ami 
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(Release  No.  34-34376;  File  No.  SR-CBOE- 
94-12] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Modification  of  Fees 
for  Failure  To  Observe  OEX  RAES 
Requirements 

July  14.  1994. 

On  April  1,  1994,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposal  to  amend  CBOE 
Rule  24.17,  "RAES  Eligibility  in  OEX." 
to  change  the  eligibility  standards  under 
which  individuals,  member 
organizations  and  joint  accounts  may 
participate  in  the  CBOE's  Retail 
Automatic  Execution  System  ("RAES") 
for  Standard  &  Poor's  100  Index 
("OEX")  options.  Among  other  things, 
the  CBOE  proposes  to  eliminate  the 
automatic  disqualification  provision 
from  CBOE  Rule  24.17  and  replace  the 
rule's  current  $500.00  fee  for  failures  to 
comply  with  RAES  log-on  and  log-off 
requirements  with  the  following  fee 
schedule:  a  $100.00  fee  for  each  of  the 
first  three  failures  to  comply  with  the 
log-on  or  log-off  requirements  in  one 
calendar  yean  a  $250.00  fee  for  each  of 
the  fourth  through  sixth  such  failures  in 
one  calendar  year:  and  a  $500.00  fee  for 
all  subsequent  failures  to  comply  with 
the  log-on  and  log-off  requirements  in 
one  calendar  year. 

Notice  of  the  proposed  rule  change 
was  published  for  comment  in  the 


Federal  Register  in  Securities  Exchange 
Act  Release  No.  34128  (May  27.  1994). 
59  FR  28907  (June  3. 1994).  No 
comments  were  received  on  the 
proposal. 

In  May  1993  Exchange  Rule  24.17  was 
amended  to  establish,  among  other 
things,  more  rigorous  log-on  and  log-off 
requirements  for  participants  in  OEX 
RAES. 3  For  example,  group  members 
who  previously  were  logged  on 
automatically  by  the  Exchange  must 
now  log  on  at  their  own  initiative  each 
time  they  enter  the  trading  crowd. 
Likewise,  members  who  previously 
were  not  required  to  log  off  the  system 
each  time  they  left  the  trading  crowd 
must  now  do  so. 

In  view  of  these  additional  log-on  and 
log-off  requirements,  the  Exchange 
believes  that  the  $500.00  fees  currently 
due  from  members  who  do  not  log  on 
or  log  off  as  required  are  excessive.  The 
proposed  rule  change  therefore 
establishes  a  new  graduated  fee 
schedule,  under  which  the  fee  amount 
will  increase  in  relation  to  the  number 
of  times  within  any  one  calendar  year 
that  a  member  does  not  log  on  or  log  off 
as  required.  Specifically,  during  eadi 
calendar  year,  a  $100.00  fee  will  be  due 
for  each  of  the  first  three  times  that  a 
member  fails  to  observe  the  log-on  or 
log-off  requirements;  a  $250.00  fee  will 
be  due  for  each  of  the  fourth  through 
sixth  such  times;  and  a  $500.00  fee  will 
be  due  for  all  subsequent  times.  In 
addition,  the  CBOE  proposes  to  assess  a 
$500.00  fee  on  any  member 
participating  in  a  joint  account  or 
nominee  account  held  by  a  member 
organization  if  the  member  logs  onto 
OEX  RAES  but  thereafter  terminates 
participation  prior  to  the  next 
succeeding  expiration  date  without 
either  joining  another  OEX  RAES 
account  or  terminating  membership  on 
the  Exchange. 

In  addition,  the  CBOE  proposes  to 
eliminate  the  automatic  disqualification 
provisions  in  CBOE  Rule  24.17. 
Specifically,  the  Exchange  proposes  to 
delete  the  provisions  which  provide  that 
a  individuals's,  participating  nominee's, 
or  joint  account  member's  failure  to 
meet  his  RAES  obligations  will 
disqualify  him  from  signing  onto  RAES 
for  such  time  period  as  the  OEX  Floor 
Proc;edure  Committee  ("OFPC") 
determines.  The  CBOE  also  proposes  to 
allow  an  individual  required  to  sign 
onto  RAES  immediately  prior  to 
expiration  to  apply  to  the  OFPC  for 
prospective  relief  from  the  log-on 
requirements  during  a  particular 


expiration  cycle.  The  proposal  states    - 
that  in  deciding  such  applications,  the 
OFPC  may  limit  the  grant  of  relief  by 
imposing  time  periods  during  which  the 
applicant  will  not  be  eligible  to 
participate  in  RAES. 

Members  who  fail  toobser\'e  CBOE 
Rule  24.17  can  be  subject  to  a  variety  of 
sanctions."  The  CBOE  states  that  the 
fees  suggested  in  the  proposed  rule 
change,  like  the  fees  imposed  currently 
under  CBOE  Rule  24.17.  do  not 
constitute  disciplinary  action. 
Nevertheless,  the  review  procedures  in 
Chapter  19.  "Hearings  and  Review."  of 
the  Exchange's  rules  will  be  available 
with  respect  to  the  assessment  of  the 
proposed  fees.  Under  those  procedures, 
a  member  may  seek  verification  of  fees 
charged  by  the  Exchange.  If  the  member 
is  not  satisfied  with  the  verification  of 
fees,  he  may  request  a  hearing  before  a 
panel  of  three  or  more  members  of  the 
Exchange's  Appeals  Committee.  At  the 
hearing  the  appellant  may  be 
represented  by  counsel  and  may  cross 
examine  witnesses.^ 

In  addition,  the  decision  of  the 
Exchange's  Appeals  Committee  panel  is 
subject  to  review  by  the  Board  of 
Directors  of  the  Exchange  on  the  Board's 
own  motion,  on  the  written  request  of 
the  appellant,  or  at  the  request  of  the 
Exchange's  President  or  the  relevant 
Exchange  Committee  Chairman.  The 
review  must  be  conducted  by  the  Board 
or  by  a  Board  Committee  consisting  of 
at  least  three  Directors  (other  than 
Directors  who  sat  on  the  Appeals 
Committee  in  the  matter).  An  appellant 
has  an  opportunity  to  address  issues 
raided  specifically  by  the  Board  or  the 
Committee,  and  in  addition  may  submit 
oral  or  written  arguments  if  the  Board  so 
allows  in  its  discretion.^ 

The  Exchange  believes  that  the 
proposed  fee  schedule  is  appropriate 
and  equitable  given  the  additional 
requirements  imposed  on  participants 
in  OEX  RAES  in  the  RAES  Approval 


'1SU.S.C.  76s(bMl)(19B2). 
•  17  O-R  240.19b-^  (1993). 


'.See  Securities  Exchange  Ad  Relea.te  No.  32248 
(April  30. 1993).  58  FR  27596  ("RAES  Approval 
Order"). 


*  Under  CBOE  Rule  24.1 7(b)(v),  the  OFPC  may 
bar.  reistricl.  or  condition  a  joint  account's 
participation  in  RAES  if  any  member  fails  to  meet 
the  OETX  market  maker  requirements.  Under  CBOH 
Rule  24.17(c)(vi).  the  OFPC  may  bar.  restrict,  or 
condition  a  member  organization's  participation  in 
RAES  if  anv  nominee  on  RAES  in  OEX  fails  to  meet 
the  OEX  market  maker  requirements.  CBOE  Rule 
24.17(e)(ii)  provides  several  sanctions  for  failures  !o 
comply  with  the  requirements  of  CEiOE  Rule  24.17. 
including  disciplinary  action  under,  among  others. 
CBOE  Rule  6.20,  "Admission  to  and  Conduct  on  the 
Trading  Floor."  and  Chapter  XVII.  "Discipline."  of 
the  CBOEs  rules.  In  addition,  the  OFPC  may  take 
remedial  action,  including  suspension  of  a 
member's  eligibility  for  participation  on  RAES  and 
other  remedies  appropriate  under  Chapter  Vin. 
"Market  Makers.  'Trading  Crowds,  and  Modified 
Trading  Systems,"  of  the  CBOE's  rules. 

"See  CBOE  Rules  19.3.  "Procedure  Following 
Applications  for  Hearing."  and  19.4.  "Hearing." 

'See  CBOE  Rule  19.5.  "Review." 
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to  ensure  that  all 
alike  under  the 


Order.  Furthermore. 

members  are  treated 

RAES  Approval  Ord  jr.  the  Exchange 

will  apply  the  reviseld  fee  schedule 

retroactively  from  Abril  30.  1993,  the 

effective  date  of  the  lAES  Approval 

Orders 

The  CBOE  believei ;  that  the  proposed 
rule  change  is  consis  tent  with  Section 
6(b)  of  the  Act,  in  ge;  leral,  and  furthers 
the  objectives  of  Sed  ions  6(b)(4)  and 
6(b)(5),  in  particular,  in  that  it  is 
designed  to  allocate :  easonable  dues, 
fees  and  charges  amc  ng  CBOE  members 
and  to  promote  the  e  ficiency  and 
effectiveness  of  the  C  BOE's  automatic 
execution  system. 

The  Commission  fi  nds  that  the 
proposed  rule  chang(  is  consistent  with 
the  requirements  of  t  le  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  natioi  al  securities 
exchange  and,  in  par  icular,  the 
requirements  of  Sect:  on  6(b)(5).8  The 
Commission  believes  that  the 
elimination  of  the  au  omafic 
disqualification  prov  sions  of  CBOE 
Rule  24.17,  the  intro<  uction  of  a 
graduated  fee  schedu  e  for  failures  to 
comply  with  the  RAflS  log-on  and  log- 
off requirements,  anc  the  provision 
allowing  individuals  o  apply  to  the 
OFPC  for  prospective  relief  from  the 
requirement  to  log  onto  RAES  on  the 
business  day  immediitely  prior  to 
expiration  are  design  sd  to  make  the 
rules  applicable  to  Ol  X  RAES 
participation  fairer  ar  d  more  flexible 
while  maintaining  th  i  integrity  of  the 
RAES  system  for  OE>  options.  The 
proposal  IS  designed  l  o  ensure  that  there 
is  adequate  market  m.  iker  participation 
at  all  times  in  OEX  fL  lES  and  that 
market  makers  are  pn  iperly  logged  onto 
the  system.  The  prese  ice  of  an  adequate 
number  of  market  ma  cers  protects 
investor"^  and  contribi  ites  to  the 
maintenance  of  fair  ai  id  orderly  markets 
by  helping  the  Exchange  to  maintain  the 
continued  availability  to  RAES  for  OEX, 
thereby  contributing  t  d  the  effective  and 
efficient  execution  of  jublic  investor 
orders  at  the  best  avai  able  prices. 

The  Commission  al  o  believes  that  it 
is  reasonable  for  the  C  BOE  to  eliminate 
the  provisions  of  CBC  E  Rule  24.17 
allowing  for  automatfi :  disqualification 
from  RAES  for  failure  ;  to  satisfy  RAES 
obligations  because  th  e  fees  imposed  for 
failing  to  meet  partici  >ation 
requirements  should  |  irovide  a 
sufficient  deterrent  to  ensure  adequate 


'  By  an  Exchange  Eullell 
the  CBOE  notified  its  me: 
reduction  in  the  fees  due  . 
the  )og-on  and  log-off  requ 
24  17  and  (he  retroactive  a 
fees. 

"15U.S.C.  78f(b)(5)(1982 


dated  May  11. 1994. 
memb  rs  of  the  proposed 
for  failures  to  comply  with 
u  menfs  of  CBOE  Ruie 
p|licalion  of  the  reduced 


market  maker  participation  in  OEX 
RAES.»  In  this  regard,  the  Commission 
notes  that  in  addition  to  the  graduated 
fees  for  failures  to  comply  with  the 
RAES  log-on  and  log-off  requirements, 
the  proposal  establishes  a  $500.00  fee 
for  any  member  organi2ation  who  logs 
onto  RAES  and  later  terminates 
participation  on  RAES  prior  to  the  next 
expiration  cycle  without  participating  in 
another  OEX  RAES  account  or 
terminating  membership  with  the 
Exchange.  The  Commission  believes 
that  these  fees  should  deter 
participating  OEX  RAES  market  makers 
from  abandoning  their  commitment  to 
RAES  for  other  than  good  cause. 
Nevertheless,  the  Commission  expects 
the  CBOE  to  monitor  OEX  RAES 
participation  and  to  consider  altering 
the  requirements  should  adequate 
participation  not  be  maintained  after 
these  changes  are  implemented, 
particularly  during  periods  of  high 
volatility. 

In  addition,  the  Commission  believes 
that  the  proposal  to  allow  a  member  to 
apply  to  the  OFPC  for  prospective  relief 
from  the  requirement  to  log  onto  RAES 
on  the  business  day  prior  to  expiration 
is  designed  to  provide  flexibility  and  to 
accommodate  the  needs  of  individual 
members  while  continuing  to  ensure 
adequate  RAES  participation.  The 
Commission  notes  that  the  proposal 
allows  the  OFPC  to  limit  the  grant  of 
relief  by  imposing  time  periods  during 
which  the  applicant  will  not  be  eligible 
to  participate  in  RAES. 

The  Commission  believes  that  the 
proposal  is  also  consistent  with  section 
6(b)(5)  under  the  Act  in  that  it  is 
designed  to  facilitate  transactions  in 
securities.  The  CBOE  believes  that  the 
current  $500.00  fee  for  failures  to 
comply  with  the  OEX  RAES  log-on  and 
log-off  requirements  is  excessive  in  light 
of  the  log-on  and  log-off  requirements 
established  under  the  RAES  Approval 
Order.  Based  upon  this  determination, 
the  Commission  believes  that  it  is 
reasonable  for  the  Exchange  to  replace 
the  current  $500.00  fee  with  a  graduated 
fee  schedule  and  allow  the  Exchange  to 
impose  higher  fees  for  repeated  failures, 
which  should  encourage  compliance 
with  the  log-on  and  log-off  requirements 
and  may  increase  the  Exchanges  ability 
to  deter  repeat  offenders.  The  CBOE  has 


-The  Commission  notes  that  under  CBOE  Rule 
24.i7(e)(i)  the  chairperson  of  the  OFTC.  in 
consultation  with  a  senior  Exchange  executive 
officer,  may  require  members  of  the  trading  crowd 
as  defined  in  CBOE  Rule  8.50  to  log  onto  R.^ES  if 
OEX  RAES  participation  appears  to  be  inadequate. 
If  inadequate.  RAES  participation  continues,  then 
the  chairperson  of  the  OFPC.  in  consultation  with 
a  senior  Exchange  executive  officer,  may  request  ihe 
participation  of  all  market  makers  whether  or  not 
they  are  members  of  the  OEX  crowd. 


distributed  an  Exchange  Bulletin 
describing  the  new  fee  schedule  and  the 
application  of  the  fees  to  April  30. 1993. 
the  effective  date  for  implementation  of 
the  original  $500.00  fee.  The 
Commission  believes  that  this 
notification,  and  the  fact  that  the 
graduated  fees  will  be  lower  than  the 
fees  that  the  CBOE  can  impose  currently 
under  the  original  $500.00  fee,  help  to 
ensure  that  the  fees  for  failures  to 
comply  with  the  log-on  and  log-off 
requirements  are  imposed  fairly. 

Moreover,  the  Commission  believes 
that  the  right  to  appeal  the  fees  imposed 
under  CBOE  Rule  24.17  pursuant  to 
Chapter  19  of  the  CBOE's  rules  should 
help  to  safeguard  the  procedural  rights 
of  OEX  RAES  participants.  In  summary, 
under  these  limited  and  unusual 
circumstances,  the  Commission  believes 
that  the  CBOE  may  implement  these 
lower  fees  as  of  April  30, 1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'o  that  the 
proposed  rule  change  (SR-CBOE-94- 
12).  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-17656  Filed  7-19-94;  8:45  ami 
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[Release  No.  34-34379;  File  Ho.  SR-CHX- 
94-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Chicago  Stock  Exchange,  Inc., 
Relating  to  Corporate  Governance 
Issues 

)uly  14,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
('•Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  23, 1994,  the 
Chicago  Stock  Exchange.  Inc.  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II  . 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  June  30,  1994,  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change  in  order  to  narrow  the  scope  of 
the  original  filing.'  The  Commission  is 


•"15  U.S.C.  78sfb)(2)(  1982). 

"  17  CFR  200.3O-3(a)(12)  (1993). 

'  See  letter  from  David  T.  Rusoff,  Attorney.  Foley 
*  Lardner,  to  Sandra  Sciole.  Special  Counsel. 
Division  of  Market  Regulation,  SEC.  dated  June  29. 
1994  CAmendmenl  No.  I").  The  portions  of  lhi.«. 
filing  that  were  withdrawn  in  Amendment  No  1 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  submit  the 
following  rule  proposal  to  amend 
Article  in.  Sec.  2  and  Article  IV,  Sees. 
4,  5  and  7  of  the  Exchange's 
Constitution  relating  to  corporate 
governance  issues.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
is  to  amend  the  Exchange's  Constitution 
relating  to  corporate  governance  issues. 
Specifically,  the  changes  concern  (i)  the 
creation  of  a  new  category  of  Governor 
and  the  addition  of  one  additional  non- 
member  Governor  and  (ii)  providing 
more  flexibility  by  permitting  re- 
categorizations  of  Governors. 

The  primary  purpose  of  these 
proposed  amendments,  along  with 
corresponding  and  conforming 
amendments  to  the  By-Laws  of  the 
Midwest  Clearing  Corporation  ("MCC") 
and  the  Midwest  Securities  Trust 
Company  ( 'MSTC").^  is  to  achieve  a 
governance  structure  pursuant  to  which 
the  Exchange  and  two  of  its  wholly 
owmed  subsidiaries.  MCC  and  MStC. 
will  be  able  to  operate  more  as  a  single, 
coherently  run  business.  Once  all  the 
proposed  changes  are  adopted, 
approved  and  implemented,  the  Board 
of  Governors  of  the  Exchange,  the  Board 
of  Directors  of  the  MCC  and  the  Board 
of  Directors  of  MSTC  would  all  consist 


have  been  resubmitted  to  the  Commission  as  File 
No.  SR-CHX-94-17. 

2  See  File  No8.  SR-MCC-94-07  and  SR-MSTC- 
94-09  respectively. 
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publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fixim  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  OrlX  proposes  to  submit  the 
following  rule  proposal  to  amend 
Article  m.  Sec.  2  and  Article  IV,  Sees. 
4,  5  and  7  of  the  Exchange's 
Constitution  relating  to  corporate 
governance  issues.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discus^d  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  simimaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Hule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
is  to  amend  the  Exchange's  Constitution 
relating  to  corporate  governance  issues. 
Specifically,  the  changes  concern  (i)  the 
creation  of  a  new  category  of  Governor 
and  the  addition  of  one  additional  non- 
member  Governor  and  (ii)  providing 
more  flexibility  by  permitting  re- 
categorizations  of  Governors. 

The  primary  purpose  of  these 
proposed  amendments,  along  with 
corresponding  and  conforming 
amendments  to  the  By-Laws  of  the 
Midwest  Clearing  Corporation  ("MCC") 
and  the  Midwest  Securities  Trust 
Company  ("MSTC"),^  is  to  achieve  a 
governance  structure  pursuant  to  which 
the  Exchange  and  two  of  its  wholly 
owned  subsidiaries,  MCC  and  MSTC. 
will  be  able  to  operate  more  as  a  single, 
coherently  run  business.  Once  all  the 
proposed  changes  are  adopted, 
approved  and  implemented,  the  Board 
of  Governors  of  the  Exchange,  the  Board 
of  Directors  of  the  MCC  and  the  Board 
of  Directors  of  MSTC  would  all  consist 


of  the  same  31  individuals.  This  would 
be  achieved  by.  among  other  things, 
having  the  Nominating  Committees  of 
MCC  and  MSTC  be  the  same  as  the 
Exchange's  Nominating  Committee.  At 
the  same  time,  in  order  to  insure  fair 
and  meaningful  representation  of 
Participants  in  the  governance  process 
of  MCC  and  MSTC.  the  size  of  the  Board 
would  be  increased  by  four  slots  to 
accommodate  a  new  category  of 
Governor  that  would  provide  the  Board 
with  more  expertise  on  issues  affecting 
MCC  and  MSTC.  as  more  fully 
described  below. 

New  Category  of  Governor/Increased 
Board  Size 

The  proposed  amendment  would 
create  a  new  category  of  Governor,  a 
Participant  Governor.  In  order  to  be 
qualified  to  be  a  Participant  Governor,  a 
person  must  be  a  general  partner  or 
officer  of  a  Participant  in  the  MCC  or 
MSTC  and  must  have  securities 
clearance  and/or  settlement  expertise, 
background  or  responsibilities.  The 
proposal  would  call  for  the  addition  of 
four  Participant  Governors,  one  each  in 
Class  I  and  Class  II  and  two  in  Class  III. 
The  Exchange  does  not  contemplate  that 
the  vacancies  in  the  Participant 
Governor  category  would  be  filled  by 
floor  members  of  the  Exchange.^  The 
proposed  amendment  also  would  add 
an  additional  non-member  Governor 
slot,  increasing  the  slots  available  for 
non-member  Governors  from  eight  to 
nine.  This  slot  has  been  added  to  Class 
II.  This  change  would  maintain  the 
existing  balance  between  the  non- 
member,  or  "public,"  Governors  and  the 
industry  Governors  on  the  Board.  In 
order  to  accomplish  these  changes,  the 
amendment  would  increase  the  size  of 
the  Board  of  Governors  to  31  from  its 
present  size  of  26.  Pursuant  to  existing 
Exchange  rules,  the  vacancies  created  by 
this  amendment  (one  vacancy  in  Class 
I,  two  vacancies  in  Class  II  and  two 
vacancies  in  Class  HI)  could  be  filled  by 
the  Board,  on  an  interim  basis,  until  the 
April  1995  annual  election.  The  slots 
created  are  as  follows: 


have  been  fesubmitted  to  the  Commission  as  File 
No.  SR-CHX-94-17. 

2  See  File  Nos.  SR-MCC-94-^)7  and  SR-MSTC- 
94-09  respectively. 


•'  The  CHX  has  stated  that,  in  order  to  ensure  thai 
floor  members  are  not  over-represented  on  the 
Board,  management  of  the  Exchange  will  use  its 
best  efforts  to  ensure  that  the  newly  created 
Participant  Governor  positions  will  not  initially  or 
thereafter  be  filled  by  floor  members  of  the 
Exch.ange.  The  CHX  also  has  agreed  to  notify  the 
Commission  if  a  floor  memt)er  is  elected  to  fill  a 
Participant  Governor  position,  and  to  revisit  this 
issue  if  its  best  efforts  do  not  succeed.  See  letter 
from  David  T.  Rusoff,  Attorney.  Foley  ft  L.ardner.  to 
Sharon  Lawson,  AMistant  Director.  Division  of 
Market  Regulation.  SEC.  dated  |uly  8. 1994. 


Participant 

h4on-memt)er 

govemofs 

governors 

Class  1* 

One  slot  cre- 
ated. 

N/A. 

Class  II 

One  slot  cre- 

One slot  cre- 

ated. 

ated. 

Class  III 

Two  slots 
created. 

N/A. 

*  Class  I  expires  in  April  1995;  Class  II  in 
^  April  1996,  and  Class  III  in  April  1997. 

Re-Categorization  of  Governors 

In  order  to  provide  increased 
flexibility  in  the  composition  of  the 
new,  expanded  Board,  the  proposed 
amendment  also  would  permit  a 
Participant  Governor  to  be  re- 
categorized  (within  his  or  her  class)  as 
a  Member  Governor  and  permit  a 
Member  Governor  to  be  re-categorized 
as  a  Participant  Governor,  if  the 
Governor  to  be  re-categorized  otherwise 
meets  the  qualifications  of  his  or  her 
new  position. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  maricet  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  proposed  rule  change  has  been 
approved  by  the  Exchange's 
membership. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action  , 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 
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rv.  Solicitation  of  Comments 
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Selt-Regulatory  Organizations;  The 
Chicago  Board  Options  Exchange, 
Incorporated;  Noti^  of  Filing  and 
Immediate  Effectiv  »f>ess  of  a  Proposed 
Rule  Change  Relat  ng  to  a  Fee 
Reduction  Plan 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  fee 
reduction  plan,  which  has  been  in  effect 
since  July  1. 1992. 

II.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  .specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Begulatory  Organizations's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's  fee 
reduction  plan.  The  plan,  which  was 
initially  adopted  on  July  1, 1992  and 
subsequently  amended  in  July  1993. 
provides  that  if  Exchange  volume  levels 
exceed  a  pre-determined  threshold  at 
the  end  of  any  fiscal  quarter,  specified 
fees  will  be  reduced  the  following 
quarter  in  accordance  with  the 
schedule.  The  proposed  amendments 
are  the  product  of  the  Exchange's 
annual  budget  review  and  are  structured 
to  accommodate  the  capital  needs  of  the 
Exchange  for  the  coming  year.  The 
amendments  will  take  effect  for  the  new 
fiscal  year  commencing  July  1.  1994. 

The  proposed  rule  change  amends  the 
current  fee  reduction  thresholds  and 
amounts.  The  minimum  threshold  for  a 
fee  reduction  is  raised  from  525,000  to 
550.000  year  to  date  contract  volume. 
The  reduction  in  the  market-maker  fees 
has  been  lowered  $.05  to  $  1 0  for  five 
of  the  eight  thresholds.  The  member 
dues  fee  reduction  of  25%  to  100%  is 
given  at  higher  thresholds.  The 
proposed  rule  change  also  replaces  the 
trade  match  fee  reduction  schedule  with 
a  fee  reduction  schedule  for  floor 
brokerage  fees.^  In  all  other  respects,  the 
fee  reduction  program  remains 
unchanged. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general,  and  Section  6(b)(4)  in 


'  The  noor  brolier  fee  is  reduced  S.05  for  600.000 
lo  625.000  year  lo  date  contraci  volume,  and  is 
reduced  $.10  for  650.000  lo  700.000  vear  lo  dale  "* 
conirdct  votiime. 


particular,  by  providing  for  the 
equitable  allocation  among  CBOE 
members  of  reasonable  dues,  fees,  and 
charges.  3 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believes  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  or 
received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)oftheActand 
subparagraph  (e)(2)  of  Securities 
Exchange  Act  Rule  19b-4  in  that  the 
proposed  rule  change  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  sixty  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 


•15U.S.C.  78f(b)(4)l]988). 


inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  file  number  SR-CBOE-94-23 
and  should  be  submitted  by  August  10, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Margaret  H.  McFarland, 

Deputy  Secretary. 

jFR  Doc.  94-17662  Filed  7-19-94,  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange, 
incorporated 

luly  14,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission   . 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  p.rivileges  in  the 
following  securities: 
Grupo  lusacell  S.A.  De  C.V. 
Series  L  (rep.  1 G  Series  L  shares, 
American  Depositary  Shares,  No 
Par  Value  (File  No.  7-12674) 
Grupo  lusacell  S.A.  De  C.V. 

Series  D  (rep,  10  Series  D  Shares, 
American  Depositary  Shares,  No 
Par  Value  (File  No.  7-12675) 
Capston  Capital  Corporation 
Common  Stock.  $.001  Par  Value  (File 
No.  7-12676) 
Case  Equipment  Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-12677) 
First  Industrial  Realty  Trust,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-12678) 
HS  Resources,  Inc. 
Common  Stock,  $.001  Par  Value  (File 
No.  7-12679) 
Kaydon  Corporation 
Common  Stock,  $.10  Par  Value  (File 
No.  7-12680) 
Smith  Charles  E.  Residential  Realty,  Inc. 
"  Common  Stock,  $.01  Par  Value  (File 

No.  7-12681) 
United  Wisconsin  Services,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-12682 
Bankamerica 
6.5%  Cum.  Conv.  Pfd.,  No  Par  Value 
(File  No.  7-12683 
Battle  Mountain  Gold  Company 
Conv.  Pfd..  $1.00  Par  Value  (File  No. 
7-12684) 
Catellus  Development  Corp. 
$3.75Cum.  Conv.  Pfd.  A,$.OlPar     , 
Valu6(File  No.  7-12685)    ^ 
First  Chicago  Corp. 
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inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  file  number  SR-CBOE-94-23 
and  should  be  submitted  by  August  10, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-17662  Filed  7-19-94;  8:45  am] 

BILLING  CODE  801O-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange, 
incorporated 

luly  14. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission   . 
("Commission")  pursuant  to  Section 
12(il(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  priviioges  in  the 
following  securities: 
Grupo  lusacell  S.A.  De  C.V. 
Series  L  (rep.  1 0  Series  L  shares, 
American  Depositary  Shares,  No 
Par  Value  (File  No.  7-12674) 
Grupo  lusacell  S.A.  De  C.V. 

Series  D  (rep,  10  Series  D  Shares, 
American  Depositary  Shares,  No 
Par  Value  (File  No.  7-12675) 
Capston  Capital  Corporation 
Common  Stock,  $.001  Par  Value  (File 
No.  7-12676) 
Case  Equipment  Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-12677) 
First  Industrial  Realty  Trust,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-12678) 
HS  Resources,  Inc. 
Common  Stock.  $.001  Par  Value  (File 
No.  7-12679) 
Kaydon  Corporation 
Common  Stock,  $.10  Par  Value  (File 
No.  7-12680) 
Smith  Charles  E.  Residential  Realty,  Inc. 
"  Common  Stock,  $.01  Par  Value  (File 

No.  7-12681) 
United  Wisconsin  Services,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-12682 
Bankamerica 
6.5%  Cum.  Conv.  Pfd.,  No  Par  Value 
(File  No.  7-12683 
Battle  Mountain  Gold  Company 
Conv.  Pfd.,  $1.00  Par  Value  (File  No. 
7-12684) 
Catellus  Development  Corp.    '. 
$3.75  Cum.  Conv.  Pfd.  A,  $.01  Par     , 
Value  (File  No.  7-12685)    ^ 
First  Chicago  Corp. 


Dep.  Shrs.  5.75  Pfd.  B,  No  Par  Value 
(File  No.  7-12686) 
Hecla  Mining  Company 
Cum.  Conv.  Pfd.  B,  $.25  Par  Value 
(File  No.  7-12687) 
Magma  Copper  Company 
Cum.  Conv.  Pfd.  E,  $.01  Par  Value 
(File  No.  7-12688) 
Maxus  Energy 
$4.00  Cum.  Conv.  Pfd.,  $1.00  Par 
Value  (File  No.  7-12689) 
Travelers,  Inc. 
5.50%  Conv.  Pfd.  B.  $1.00  Par  Vglue 
(File  No.  7-12690) 
Wheeling-Pittsburgh  Corporation 
Conv.  Pfd.  A,  $.10  Par  Value  (File  No. 
7-12691) 

These  securities  are  listed  and 
registered  on  one  gr  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  in^/ited  to 
submit  on  or  before  August  4, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application-  Persons  det^iring  to  make 
written  comments  shoiild  file  three     - 
crf})i8s  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NV/..  VVdshington,  DC 
20549.  Following  this  ooportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

jFR  Doc.  94-17660  Filed  7-19-94;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

July  14,  1994. 

-  The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 
Santa  Fe  Pacific  Gold  Corp. 
Common  Stock,  $.01  Par  Value  (File 
No.7-12692) 
Source  One  Mortgage  Services  Corp. 


8.42%  Cm.  Pfd.  Ser.  A,  $.01  Par  Value 
(File  No.  7-12693) 
Grupo  lusacell,  S.A.  De  C.V. 
Ser.  D  American  Depositary  Shares 
(rep.  10  Ser.  D  Sh.  of  Common 
Stock,  No  Par  Value  (File  No.  7- 
12694)  - 

Grupo  lusacell.  S.A.  De  C.V. 
Ser.  L  American  Depository  Shares 
(rep.  10  Ser.  L  sh.  of  Common 
Stock,  No  Par  Value  (File  No.  7- 
12695) 
Viking  Star  Shipping,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-12696) 
WCI  Steel,  Inc. 
Common  Stock.  No  Par  Value  (File 

No.  7-12697) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  4, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  miake. 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  f.nd  E;;change  Ccnimission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  wjll  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretory'. 
|FR  Doc.  94-17659  Filed  7-19-94;  8:45  ami 
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[Release  No.  34-34372;  File  No.  SR-MSRB- 
94-7] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Recordkeeping  and 
Record  Retention  Requirements 
Concerning  Gifts  and  Gratuities 

July  13. 1994. 

On  May  26. 1994,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-MSRB-94-7)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
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Exchange  Act  of  1 J34  |"Acl'^.l  The 
MSRB  filed  the  proposed  rule  change  to 
require  brokers,  deelers,  and  municipal 
securities  dealers  (hereinafter 
"municipel  secuhties  dealers"  or 
"dealers")  to  make  and  keep  records 
relating  to  MSRB  r^le  G-20.  The 
Commission  published  notice  of  the 
proposal  in  the  Fe<|eral  Register  on  June 
10, 1994.2  No  comAients  were  received. 
For  the  reasons  dis;;ussed  below,  the* 
Commission  is  app  roving  the  proposed 
rule  change. 

I.  Description 

The  proposal  am  snds  MSRB  rules  G- 
8  and  &-9  concern  ng  the  records  to  be 
made  and  kept  by  i  lunicipal  securities 
dealers.  The  propo:  al  will  require  a 
dealer  to  make  and  keep  records  relating 
to  MSRB  rule  G-20 ,  concerning  gifts 
and  gratuities  and  <  on  tracts  of 
emplo3na:ienL  The  i  roposal  will  become 
effective  30  days  after  publication  of  the 
approval  order  in  tie  Federal  Register. 
The  proposal  req  lires  dealers  to  keep 
and  retain  specific  ecords  of  (i)  gifts 
and  gratuities  subje  ct  to  paragraph  (a)  of 
rule  G-20,  and  (ii)  Contracts  of 
employment  or  agreements  for 
compensation  for  services,  referred  to  in 
paragraph  (c)  of  rul^  G-20,  and 

a  result  of  those 
20(a)  prohibits 
ly  or  indirectly, 
to  be  given  any 
Jue  in  excess  of 


compensation  paid 
agreements.^  Rule 
dealers  from,  di 
giving  or  pennittin; 
thing  or  service  of 
$100  per  year  to  an; 


person,  other  than 
to  an  employee  or  pjartner  of  the  dealer, 
in  relation  to  munidipal  securities 
activities  of  the  per  on's  employer.'* 

The  $100  iimitati  m  applies  to  gifts 
and  gratuities  by  a  (  ealer  and  its 
associated  persons  i  o  customers, 
individuals  associai  ed  writh  issuers,  and 
employees  of  other  iealers.  Rule  G-20 


also  prohibits  a  dea 
exceeding  the  $100 


er  from  indirectly 
imitation.  Thus,  if 


a  third  party  (e.g.,  a  consuhant  hired  by 

a  dealer)  gives  a  gift 

at  the  request  of  the 

the  gift  would  be  in  :luded  in  the  $100 

limitaticn. 

Rule  G-20(b)  exei  ipts  certain  gifts 
from  the  $100  annui  il  hmit.  These  gifts, 
called  "normal  busi  less  dealings," 


300(9 


ha  ige. 


•ISU&CTIWbHiJ. 

-  SecurifieA  Exchange 
llurwb.  19M1,  59  FR 

'  The  proposed  rule  c 
dp^iim  oompiyiiiK  witli 
required  lo  mainum  this 

■•  "Person  "  has  been 
Ihe  context  of  rule  G-20  . 
persons  because  tbe  inien 
&mx)m»fit>  dealers  from  i 
emplovees  lo  ad  in  a  i 
their  obligations  to.  or 
their  eroplovers.  See  MSRb 
Manual  (CCH)  1 3590.10 


A  A  Release  Ho.  34162. 
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atsoctarifieK  thai 
17a-3of  the  Aa  arc 
n  formation. 
Ini^rpraied  by  the  Board  in 
appt^  only  to  natural 
of  the  rule  is  to 
t  ducing  individual 
incoostsienl  with 
to  the  interest*  ol, 
Interpretations,  MSBB 
(March  19. 1980). 


imanier 
cor  trary  t 


include  occasional  gifts  of  meals  or 
tickets  to  theatrical,  sporting,  and  other 
entertainments,  as  well  as  the 
sponsoring  of  legitimate  business 
functions  that  are  recognized  by  the  IRS 
as  deductible  business  expenses,  and 
gifts  of  reminder  advertising.  The  rule, 
however,  also  provides  that  such  gifts 
cannot  be  so  frequent  or  so  expensive  as 
to  raise  a  suggestion  of  unethical 
conduct. 

Rule  G-20(c)  provides  that  contracts 
of  employment  with  or  compensation 
for  services  rendered  are  not  considered 
gifts  or  gratuities  subject  to  the  $100 
Kmitation.  Such  arrangements,  however, 
must  be  in  writing  and  must  include  the 
nature  of  the  proposed  services,  the 
amount  of  the  proposed  compensation, 
and  the  written  consent  of  such  person's 
employer. 

n.  Discussion 

The  propo.sed  rule  change  is 
consistent  with  the  requirements  of  the 
Act,  and  specifically,  with  Sections 
15B(b)(2)  (C)  and  (G)  of  the  Act.*  Section 
15B(bM2)(C)  authorizes  the  MSRB  to 
adopt  rules  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating  transactions  in  municipal 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  municipal  securities 
and,  in  general,  to  protect  investors  and 
the  public  interest.  Section  15B(b)(2)(G) 
authorizes  the  MSRB  to  adopt  rules  that 
prescribe  the  records  to  be  made  and 
kept  by  municipal  securities  dealers  and 
the  periods  for  which  such  records  shall 
be  preserved. 

Rule  G-20  is  intended  to  prevent 
fraud  and  inappropriate  influence  in  the 
nnmicipal  securities  market  by  limiting 
the  amount  of  gifts  or  gratuities  from 
municipal  securities  dealers  to  persons 
not  employed  by  the  dealers,  including 
issuer  officials  and  employees  of  other 
dealers,  in  relation  to  municipal 
seciuities  activities.*  Concerns  have 
arisen  recently  that  political 
contributions  and  gifts,  made  by 
mimicipal  securities  underwriters  to 
officials  of  munidpal  securities  issuers, 
may  influence  the  selection  process  of 
an  underwriting  syndicate.'  The 


'Section  1.5B(bK2)(C). (G>:  |15 U.SC  78o-»(b)(2l 
(f-l.lGM. 

"  Ruie  G-20.  as  weli  as  the  proposed 
amendments,  are  comparable  lo  the  Ndliunai . 
Association  of  Securities  Dealers'  CNASD")  rulte. 
governing  gifts  and  ^alalties  by  registered  bmker 
dasters  See  NASD  Rule*  of  Fair  Piactioe.  Art.  01. 
Sec  10./«/^SDMonuo/l216a 

^  MSRB  rule  G-37,  appmvsd  by  the  OonuniasifMi 
on  April  7,  1994.  addressed  the  use  of  politiMl 


proposal  addresses  excessive  gifts  and 
gratuities  by  dealers  to  persons  not 
employed  by  the  dealer,  including 
officials  of  municipal  securities  issuers. 
Although  rule  G-20  prohibits  dealers 
from  making  certain  gifts  and  gratuities, 
dealers  currently  are  not  required  to 
keep  a  record  of  such  gifts. 
Recordkeeping  and  record  retention  by 
dealers  of  gifts  and  gratuities  will  better 
aiable  dealers  to  monitor  compliance 
with  rule  G-20.  Tbe  proposal  also  will 
assist  enforcement  agencies  in 
monitoring  dealer  compliance  with  the 
rule.  In  addition,  the  proposal  will 
enable  the  MSRB  to  determine  whether 
rule  G-20  should  be  amended  in  the 
future  to  impose  more  stringent 
requirements  to  prevent  influence  of  the 
underwriter  selection  process  and  to 
maintain  the  integrity  of  the  municipal 
securities  market. 

IIL  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
an  the  rules  and  regulations  thereunder 
applicable  to  the  MSRB  and,  in 
particular.  Sections  lSB{b)(2)  (CJ  and 
(G). 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  diat  the 
proposed  rule  change  as  described 
above  be,  and  hereby  is,  approved  and 
shall  be  effective  August  19. 1994. 

For  the  Commission,  by  tbe  Division  of 

Market  Regulation,  pursuant  to  delected 

authority.  17  CFR  200.30-3(a)(12> 

Margaret  H.  McFarland, 

Deputy  Secretory. 

jFR  Doc  94-17585  Filed  7-19-94;  8:45  ami 
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[Release  No.  34-<}4360;  International  Series 
Release  Na  683;  File  No.  SR-OCC-94-07] 

Seif-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change^ 
Relating  to  Flexibly  Structured  Cross- 
Rate  Foreign  Currency  Options 

)uiyl3. 1994. 

Pursuant  to  Seciion  19(b)(1)  of  the 
Securities  Exchange  At^  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  6, 1994,  The  Options  Clearing 
Corporation  T'OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 


contributions  made  by  municipal  securities  dealers 
to  ofHcials  of  state  or  local  government  issuers, 
where  the  dealersalso  are  doing. business  for  or 
seetiag  business  from  those  issuers.  Rule  G-37 
became  effective  April  2.V  1994.  Securities 
Exchange  Act  Release  No.  33868  {April  7.  1994 
KR  17621. 

'15U.S.C7«8(1988). 
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change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substaiice  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  enable  OCC  to  issue,  clear, 
and  settle  new  flexibly  structured  cross- 
rate  foreign  currency  option  contracts. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Cliange 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's. 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  filing  is  to  enable 
OCC  to  issue,  clear,  and  settle  new 
fiexibly  structured  crosS-rate  foreign 
currency  option  contracts  proposed  for 
trading  by  the  Philadelphia  Stock 
Exchange  ("PHLX").2  In  OCC's  original 
cross-rate  foreign  currency  options 
filing,  OCC  sought  and  obtained 
approval  to  issue,  clear,  and  settle  the 
following  cross-rate  option  contracts:  (1) 
options  on  German  Deutsche  marks 
with  exercise  prices  in  Japanese  yen 
("DM/JY";  options);  (2)  options  on 
British  pounds  with  exercise  prices  in 
Japanese  yen  ("BP/JY  options");  and  (3) 
options  on  British  pounds  with  exercise 
prices  in  German  Deutsche  marks  ("BP/ 
DM  options").^  In  that  filing,  OCC      "^ 
advised  the  Commission  that  it 
anticipated  clearing  additional  cross- 
rate  option  contracts  in  therfuture,       ^ 
including  cross-rate  option. contracts 
involvihg  different  combinations  of     .-' 
currencies.  OCC  stated  that  it  would 
submit  a  rule  filing  with  the 
Commission  before  issuing  any  new 
crosg-rate  option  products. 


-For  a  description  of  the  PHLX  proposedrule 
change,  refer  to  Securities  Exchange  Act  Release 
No.  34308  (July  5.  1994).  59  n<  35551.  IFile  No.  SR- 
PHLX-94-18)  (notice  of  filing  of  proposed  rule 
change). 

'  Securities  Exchange  Act  Release  No.  29920 
(November  7.  1991),  56  FR  58105  [File  No.  SR- 
CK;C-91-04l  (order  approving  proposed  rule  change 
establishing  cross-rate  foreign  currency  options). 
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change  as  described  in  Items  1. 11,  and 
ni  below,  which  Items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  enable  OCC  to  issue,  clear, 
and  settle  new  flexibly  structured  cross- 
rate  foreign  currency  option  contracts. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

.  In  its  filing  with  the  Commission. 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's. 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  filing  is  to  enable 
OCC  to  issue,  clear,  and  settle  new    - 
flexibly  structured  crosS-rate  foreign 
currency  option  contracts  proposed  for 
trading  by  the  Philadelphia  Stock 
Exchange  ("PHLX").2  In  OCC's  original 
cross-rate  foreign  currency  options 
filing,  OCC  sought  and  obtained 
approval  to  issue,  clear,  and  settle  the 
following  cross-rate  option  cqntracts:  (1) 
options  on  German  Deutsche  marks 
with  exercise  prices  in  Japanese  yen 
C'DM/JY";  options);  (2)  options  on 
British  pounds  with  exerciseprices  in 
Japanese  yen  ("BP/JY  options");  and  (3) 
options  on  British  pounds  with  exercise 
prices  in  German  Deutsche  marks  ("BP/ 
DM  options").^  In  that  filing,  OCC      ' 
advised  the  Commission  that  it 
anticipated  clearing  additional  cross- 
rate  option  contracts  in  the'future, 
including  cross-rate  option.contracts 
involving  different  combinations  of     .-' 
currencies.  OCC  stated  that  it  would 
submit  a  rule  filing  with  the 
Commission  before  issuing  any  new 
crosS-rate  option  products. 


^Fora  description  of  the  PHLX  proposedrule 
change,  refer  to  Securities  Exchange  Act  Release 
No.  34308  (July  5.  1994).  59  FR  35551.  IFile  No.  SR- 
PHLX-94-l8i  (notice  of  fiTing  of  proposed  rule 
change). 

^  Securities  Exchange  Act  Release  No.  29920 
(Noveniber  7.  1991),  56  FR  58105  {File  No.  SR- 
(X;C-91-04l  (order  approving  proposed  rule  change 
establishing  cross-rate  foreign  currency  options). 


OCC  was  recently  advised  by  the 
PHLX  that  it  is  proposing  to  trade  new 
flexibly  structured  cross-rate  options 
through  the  PHLX's  customized  option 
facility.  Under  the  PHLX  proposal, 
options  may  be  traded  on  any 
combination  of  currencies  underlying 
t  existing  foreign  currency  option 
contracts.*  For  example,  options  on 
British  pounds  with  exercise  prices  in 
French  francs  ("BP/FF  options")  may  be 
traded. 

Accordingly,  OCC  is  proposing  to 
issue,  clear,  and  settle  these  new  cross- 
rate  option  contracts.  OCC  has  reviewed 
its  By-Laws  and  Rules  and  has 
determined  that  no  changes  are 
necessary  to  accommodate  these  new 
products  because  they  will  be  margined 
and  settled  like  the  existing  cross-rate 
option  contracts. 

The  proposed  rule  change  is 
consistent  with  the  purposes  and 
requirements  pf  Section  17A  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  because  it  will  provide  for  the 
prompt  and  accurate  settlement  of 
transactions  in  new  cross-rate  foreign 
currency  option  contracts  and  for  the 
safeguarding  of  related  securities  and 
funds.  The  proposed  rule  change  meets 
such  requirements  by  establishing  a 
framework  in  which  existing,  reliable 
OCC  systems,  rules,  and  procedures  will 
be  extended  to  the  processing  of  such 
cross-rate  foreign  currency  options. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  theproposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  EiFectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


••The^ollowing  currencies  underlie  existing 
foreign  currency  options  contracts:  (1)  Australian 
dollars  ("AUiy).  (2)  British  pounds  ("BP").  (3) 
Canadian  dollars  ("CD"),  (4)  German  Deutsche 
marks  ("DM").  (5)  European  Economic  Community 
currency  units  ("ECU").  (6)  French  francs  ("FF"), 
(7)  lapanese  yen  ( "lY")  and  (8)  Swiss  francs  ( "SF"). 


(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

•Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization. 

All  submissions  should  refer  to  File 
No.  SR-OCC-94-07  and  should  be 
submitted  by  August  10, 1994. 

For  theComraission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-17584  Filed  7-19-94;  8:45  am| 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

July  14. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 
United  Wisconsin  Services.  Inc. 

Common  Stock  No.  Par  Value  (File 
No.  7-12636) 
Santa  Fe  Pacific  Gold  Corporation 

Common  Stock.  $.01  Par  Value  (File 


37116 


Federal  Register  /  Vol.  59.  No.  138  /  Wednesday,  July  20.  1994  /  Notices 


Federal  Register  / 


No.  7-12637 

Cajnbior.  Inc. 

Common  Stockl  $.01  Par  Value  (File 

No.  7-126381 

Cambior,  Inc. 

Warrants.  Expiiing  6/30/95  (File  No. 

7-12639) 

Cambior.  Inc. 

Warrants,  Expi^ng  6/28/96  (File  No. 

7-12640) 

First  Industrial  R^lty  Trust.  Inc. 

Common  Stock 

No.  7-12641) 


SO.Ol  Par  Value  (File 


Case  Equipment  C  orp. 
Common  Stock,  SO.Ol  Par  Value  (File 
No.  7-12642) 
Storage  Equities,  1  ic. 
Adj.  Rate  Cum.  ^fd.  Stock  Series  C. 
$.01  Par  Valu4  (File  No.  7-12643) 
Morgan  Stanley  G^ip,  Inc. 
Common  Stock,  Performance  Equity- 
Linked  Redemption  Quaneriy-Pay 
1QS"  (File  No.  7- 


Securities  "P 
12644) 

Franklin  Electron 

Common  Stock, 

No.  7-12645) 

James  River  Corp 
Dep.  Shares  Eac 
of  a  share  of 
Pfd  Stock  Div 
Conv.  Stock 
(File  No.  7-1 

Robert  Half  int 


;  Publishers,  Inc. 
Jo  Par  Value  (File 


ation  of  Virginia 
Representing  1/100 
ir.  P  9%  Cum.  Conv. 
lend  Enhanced 
•ECS",  $10  Par  Value 

J 
jtional 

Common  Stock.  $.01  Par  Value  (File 
No.  7-12647)  ^ 

'  ic. 
1.00  Par  Value  (File 


itions.  Inc. 

.01  Par  Value  (File 


Vastar  Resources, 
Common  Stock. 
Na  7-12648) 
Pinpoint  Retail  So 
Common  Stock, 
No.  7-12649) 
Nokia  Corporation 
American  Depo&  tary  Shares  each 
Representing  ',  i  of  a  Preferred  Share 
(File  No.  7-12(i50) 
Istituto  Nazionale  Assicurazioni  SPA 
American  Depositary  Share  each 
Representing  II)  Ordinary  Shares 
(File  No.  7-12451) 
NewsCorp  Oversea^  Limited 
Adjustable  Rate^um.  Preference 
Shares  Series  B,  $25  Par  Value  (File 
No.  7-12652)   f 
Franchise  Finance  Corp.  of  America 
Common  Stock,  1.01  Par  Value  (File 
No.  7-12653) 
Ferrollgas  Partners,  LP. 
Common  Units  Representing  Limited 
Partnership  Interest  (File  Na  7- 
12654) 
Laboratorio  Chile  S  A. 
Common  Stock.  If  o  Par  Value  (File 
No.  7-12655) 
Grupo  lusacell  Sj\.JDe  CV. 
Series  L,  Americafi  Depositary  Shares 
each  represenlihg  10  Series  L 
Share*  of  Common  Stock,  No  Par 
Value  (File  Na  7-12656) 


Grupo  lusacell  S.A.  De  CV. 
Series  D,  American  Depositary  Shares 
each  Representing  10  Series  D 
Shares  of  Common  Stod^  No  Par 
Value  (File  Na  7-12657) 
Smith  Charles  E.  Residential  Realty,  Inc. 
Common  Stodc.  $.01  Par  Value  (File 
No.  7-12658) 
Capstone  Capital  Corporation 
Common  Stock,  $.001  Par  Value  (File 

Na  7-12659) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  4. 1994, 
written  data,  viev^s  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
vwitten  conunents  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unhsted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderiy  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Dlviskm  of 
Market  Regulation,  pursuant  todelegat»d 

authority. 

Jonathan  G.  Katz. 

Secretary. 

[PR  Doc  94-17658  Filed  7-19-94;  8:45  am] 
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First  North  Amertcan  LHe  Assurance 
Company,  et  ai. 

]ulyl3, 1994. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APWJCANTS:  First  North  /American  Life 
Assurance  Company  ("First  North 
/American '0.  FNAL  Variable  Account 
("Variable  Account"),  NASL  Fmancjal 
Services,  hic.  ("NASL  Financial")  and 
Wood  Logan  Associates  Inc.  ("Wood 
Logan"). 

RELEVANT  1940  ACT  SECTIONS:  Exemption 
requested  under  Section  6(c)  from 
Sections  26(a)(2)(C)  and  27(cX2). 
SUMMARY  OF  APPUCATWN:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  from  the  assets  of 


the  Variable  Account  of  a  mortality  and 
expense  risks  charge  imposed  under 
certain  flexible  purchase  payment 
individual  deferred  variable  annuity 
contracts. 

RUNG  DATE:  The  application  was  filed 
on  May  19,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  wi  11  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  person  may  request  a 
hearing  on  this  application  by  writing  to 
the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.,  on  August  8, 1994  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  Service. 
Notification  of  the  date  of  a  hearing  may 
be  requested  by  writing  to  the  Secretarv 
ofthaSEC. 

AOORESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington  D.C  20549. 
Applicants:  Kenneth  H.  Conrad,  First 
North  American  Life  Assurance 
Company.  Corporate  Center  at  Rye,  555    - 
Theodore  Fremd  Avenue.  Rye,  New 
York  10580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Counsel,  dr 
Michael  V.  Wihle,  Special  Coimsel,  at 
(202)  942-0670,  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPt.aiENTARy  MFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  &x)m  the  SEC's  Public  Reference 
Branch. 

Applicants*  Representations 

1.  First  North  American,  a  wholly 
owned  subsidiary  of  North  American 
Security  Life  Insurance  Company 
("Security  Ufe"),  is  a  stock  life 
insurance  company  oiganized  under  the 
laws  of  New  York  in  1992.  Security  Life 
is  a  wholly  owned  subsidiary  of  North 
Axnerican  Life  Assurance  Company. 
First  North  American  is  the  depositor  of 
the  Variable  Account  The  Variable 
Account  is  registered  under  the  Act  as 
a  unit  investment  trust  and  was 
estabhshed  under  New  York  law  to  offer 
certain  variable  aimuity  contracts, 
including  the  variable  annuity  contracts 
described  in  the  application  (the 
"Contracts").  The  Variable  Account  is 
divided  into  sub-accounts  which  invest 
in  corresponding  portfoUos  of  NASL 
Series  Trust  (the -TYust"). 

2.  NASL  Financial,  a  wholly  owned 
subsidiary  of  Security  Life,  is  the 
principal  undemvriter  of  the  Contracts. 
It  is  a  broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934  ("1934 


Act")  and  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 
NASL  Financial  also  serves  as 
investment  adviser  to  the  Trust  and  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940. 

3.  Wood  Logan,  a  Connecticut 
corporation  registered  as  a  broker-dealer 
under  the  1934  Act.  serves  as  the 
exclusive  promotional  agent  for  the 
Contracts. 

4.  The  Contracts  are  flexible  purchase 
payment  individual  deferred  variable 
annuity  contracts  which  will  provide  for 
the  accumulation  of  values  and  the 
payment  of  annuity  benefits  on  a  fixed 
or  variable  basis.  The  Contracts  are 
designed  for  use  in  connection  with 

.  retirement  plans  which  may  or  may  not 
qualify  for  special  income  tax  treatment 
under  the  Internal  Revenue  Code  of 
1986,  as  amended. 

5 .  Prior  to  the  maturity  date.  First 
North  American  will,  on  the  last  day  of 
each  contract  year,  deduct  from  the 
accumulated  value  of  each  Contract  an 
annual  administration  fee  of  $30.  This 
annual  administration  fjee  will  also  be 
deducted  when  a  Contract  is 
surrendered  on  any  date  other  than  a 
contract  anniversary.  However,  if  prior 
to  the  maturity  date  the  contract  value 
exceeds  $100,000  at  the  time  of  the  fee's 
assessment,  the  fee  will  be  waived. 
During  the  annuity  period,  the  fee  is 
deducted  on  a  pro-rata  basis  from  each 
annuity- payment.  In  addition.  First 
North  American  will  deduct  from  the 
sub-accounts  each  valuation  period  an 
administration  charge  equal  to  .15%  of 
the  sub-account  assets  on  an  annualized 
basis.  These  fees  are  intended  to 
compensate  First  North  American  for 
the  cost  of  providing  administrative 
services  attributable  to  the  Contracts 
and  the  operations  of  the  Variable 
Account  and  the  Company  in 
connection  with  the  Contracts.  The  fees 
are  based  upon  First  North  American's 
current  estimates  of  the  administrative 
costs  attributable  to  the  Contracts  over 
their  lifetime  and  are  not  designed  or 
expected  to  generate  a  profit.  These  fees 
are  guaranteed  never  to  be  increased. 
Apphcants  will  rely  on  Rule  26a-l 
under  the  Act  for  the  necessary 
exemptive  relief  to  charge  such  fees. 

6.  No  sales  charge  will  be  deducted 
from  piutliase  payments  as  they  are 
made.  Instead,  a  withdrawal  charge 
(contingent  deferred  sales  charge)  will 
be  assessed  in  some  circumstances 
when  the  contract  value  is  completely 
or  partially  withdrawn  prior  to  the 
maturity  date.  Generally,  a  withdrawal 
charge  only  appUes  to  the  withdrawal  of 
purchase  payments  that  have  been  in 
the  Contract  less  than  seven  complete 
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Act")  and  a  member  of  the  National 
Association  of  Securities  Dealers.  Inc. 
NASL  Financial  also  serves  as 
investment  adviser  to  the  Trust  and  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940. 

3.  Wood  Logan,  a  Connecticut 
coTporation  registered  as  a  broker-dealer 
under  the  1934  Act.  serves  as  the 
exclusive  promotional  agent  for  the 
Contracts. 

4.  The  Contracts  are  flexible  purchase 
payment  individual  deferred  variable 
annuity  contracts  which  will  provide  for 
the  accumulation  of  values  and  the 
payment  of  annuity  benefits  on  a  fixed 
or  variable  basis.  The  Contracts  are 
designed  for  use  in  connection  with 

.  retirement  plans  which  may  or  may  not 
qualify  for  special  income  tax  treatment 
under  the  Internal  Revenue  Code  of 
1986,  as  amended. 

5 .  Prior  to  the  maturity  date.  First 
North  American  will,  on  the  last  day  of 
each  contract  year,  deduct  from  the 
accumulated  value  of  each  Contract  an 
annual  administration  fee  of  $30.  This 
annual  administration  fee  will  also  be 
deducted  when  a  Contract  is 
surrendered  on  any  date  other  than  a 
contract  anniversary.  However,  if  prior 
to  the  maturity  date  the  contract  value 
exceeds  $100,000  at  the  time  of  the  fees 
assessment,  the  fee  will  be  waived. 
During  the  annuity  period,  the  fee  is 
deducted  on  a  pro-rata  basis  from  each 
annuity- payment.  In  addition.  First 
North  American  will  deduct  from  the 
sub-accounts  each  valuation  period  an 
administration  charge  equal  to  .15%  of 
the  sub-account  assets  on  an  annualized 
basis.  These  fees  are  intended  to 
compensate  First  North  American  for 
the  cost  of  pFO>iding  administrative 
services  attributable  to  the  Contracts 
and  the  operations  of  the  Variable 
Account  and  the  Company  in 
connection  with  the  Contracts.  The  fees 
are  based  upon  First  North  American's 
current  estimates  of  the  administrative 
costs  attributable  to  the  Contracts  over 
their  li£etime  and  are  not  designed  or 
expected  to  generate  a  profit.  These  fees 
are  guaranteed  never  to  be  increased. 
Apphcants  will  rely  on  Rule  26a-l 
under  the  Act  for  the  necessary 
exemptive  relief  to  charge  such  fees. 

6.  No  sales  charge  will  be  deducted 
from  piutiiase  payments  as  they  are 
made.  Instead,  a  withdrawal  charge 
(contingent  deferred  sales  charge)  will 
be  assessed  in  some  circumstances 
when  the  contract  value  is  completely 
or  partially  withdrawn  prior  to  the 
maturity  date.  Generally,  a  withdrawal 
charge  only  applies  to  the  withdrawal  of 
purchase  payments  that  have  been  in 
the  Contract  less  than  seven  complete 


years.  The  withdrawal  charge  is  a 
percentage  of  the  amount  withdrawn 
which  is  subject  to  the  charge,  which 
percentage  declines  6-6-5-5-4-3-2% 
over  the  first  seven  years  that  a  purchase 
payment  has  been  in  the  Contract. 
Withdrawals  are  allocated  first  to 
earnings  and  then  to  purchase  payments 
on  a  firet-in-first-out  basis.  There  is  no 
withdrawal  charge  with  respect  to 
withdrawals  of  investment  earnings  and 
certain  other  free  withdrawal  amounts. 
Under  no  circumstances  will  the  total  of 
all  withdrawal  chai;ges  exceed  6%  of 
total  purchase  payments  made.  The 
withdrawal  charge  is  intended  to 
reimburse  First  North  American  for 
compensation  paid  to  cover  selling 
concessions  to  broker-dealers, 
preparation  of  sales  literature  and  other 
expenses  relating  to  sales  activity. 
Applicants  will  rely  on  Rule  6c-8  under 
the  Act  for  the  necessary  exemptive 
relief  ta  permit  imposition  of  the 
withdrawal  charge. 

7.  First  North  American  assumes 
mortality  and  expense  risks  under  the 
Contracts.  The  mortality  risk  is  the  risk 
that  annuitants  may  live  for  a  longer 
period  of  time  than  estimated.  First 
North  American  assumes  this  mortality 
risk  by  virtue  of  annuity  rates 
incorporated  into  the  Contract,  which 
cannot  be  changed.  This  assures  each 
annuitant  that  his  longevity  will  not 
have  an  adverse  effect  on  the  amoimt  of 
annuity  payments.  Also.  First  North 
American  guarantees  that  if  the  owner 
dies  before  the  maturity  date,  it  will  pay 
a  death  benefit.  The  expense  risk 
assumed  by  First  North  American  is  the 
risk  that  the  administration  fees,  which 
fees  cannot  be  increased,  may  be 
insufficient  to  cover  actual  expenses.  To 
compensate  it  for  assuming  these  risks. 
First  North  American  will  deduct  from 
each  sub-account  a  charge  each 
valuation  period  at  an  effective  annual 
rate  of  1.25%,  consisting  of  .80%  for 
mortality  risks  and  ,45%  for  expense 
risks.  The  rate  of  the  mortality  and 
expense  risk  charge  cannot  be  increased. 
liF  the  mortality  and  expense  risk  charge 
is  insufficient  to  cover  the  actual  cost  of 
the  mortality  and  expense  risk 
undertaking.  First  North  American  will 
bear  the  loss.  Conversely,  if  the  charge 
proves  more  than  sufficient,  the  excess    . 
will  be  profit  to  First  North  American 
and  will  be  available  for  any  proper 
corporate  purpose  including,  among 
other  things,  payment  of  distribution 
expenses. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commissioa.  by  order  upon  application, 
may  conditionally  or  unconditionally 


exempt  any  persons,  securities,  or 
transactions  from  any  provision  of  the 
1940  Act  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  27(c)(2)  of  the  1940  Act 
prohibits  the  issuer  of  a  periodic 
payment  plan  certificate,  and  any 
depositor  or  under\*riter  for  such  issuer, 
from  seUing  such  periodic  payment  plan 
certificate  unless  proceeds  of  payments 
on  such  certificates  (other  than  sales 
loads)  are  held  under  an  indenture  or 
agreement  containing  specified 
provisions.  Section  26(a)(2)  and  the 
Rules  thereunder  do  not  permit  a 
deduction  from  the  assets  of  a  separate 
account  for  mortality  and  expense  risk 
charges. 

3.  Applicants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  annuity 
products.  Applicants  state  that  this 
representation  is  based  upon  an  analysis 
of  publicly  available  information  about 
selected  similar  industry  products, 
taking  into  consideration  such  factors  as 
the  method  used  in  charging  sales  loads, 
any  contractual  right  to  increase  charges 
above  current  levels  and  the  existence  of 
charges  against  separate  account  assets 
for  other  than  mortality  and  expense 
risks.  First  North  American  will 
maintain  at  its  principal  office,  available 
to  the  Commission,  a  memorandum 
setting  forth  in  detail  the  products 
analyzed  in  the  course  of,  and  the 
methodology  and  results  of.  the 
comparative  survey  made. 

4.  Applicants  acknowledge  that  the 
withdrawal  charge  n-iil  be  insufficient 
to  cover  ail  costs  relating  to  the 
distribution  of  the  Contracts  and  that,  if 
a  profit  is  realized  from  the  mortality 
and  expense  risk  charge,  all  or  a  portion 
of  such  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  withdrawal  charge.  First  North 
American  has  conclixied  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  the  Variable  Account  and  the 
contract  owners.  The  basis  for  such 
conclusion  is  set  forth  in  a 
memorandum  which  *vili  be  maintained 
by  First  North  American  at  its  principal 
office  and  will  be  available  to  the 
Commission. 

5.  First  North  American  represents 
that  the  Variable  Account  *vill  invest 
only  in  an  underlying  mutual  fund 
which  undertakes,  in  the  event  it  should 
adopt  any  plan  luider  Rule  12b-l  to 
finance  distribution  expenses,  to  have 
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July  13, 1994. 
AGENCY:  Securitiesjand 
Commission  ("SEC 
"Commission"). 

ACTION:  Notice  of  a 
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Company  Act  of 


APPLICANTS:  North 
Life  Insurance 
Life").  NASL  Variable 
("Variable  AccounI 
Services,  Inc.  ("NaJsL 
Wood  Logan 
Logan"). 


RELEVANT  1940  ACT 
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service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Notification  of  the  date  of  a 
hearing  may  be  requested  by  v^riting  to 
the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington  D.C.  20549. 
Applicants:  John  D.  DesPrez,  IH,  Esq., 
North  American  Security  Life  Insurance 
Company,  116  Huntington  Avenue, 
Boston,  Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Counsel,  or 
Michael  V.  Wible,  Special  Counsel,  at 
(202)  942-0670.  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants' Representations 

1.  Security  Life,  a  wholly  owned 
subsidiary  of  North  American  Life 
Assurance  Company,  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  Delaware  in  1979.  Security  Life 
is  the  depositor  of  the  Variable  Account. 
The  Variable  Account  is  registered 
under  the  Act  as  a  unit  investment  trust 
and  was  established,  under  Delaware 
law,  to  offer  certain  variable  annuity 
contracts,  including  the  variable 
contracts  described  in  the  application 
(the  "Contracts").  The  Variable  Account 
is  divided  into  sub-accounts  which 
invest  in  corresponding  portfolios  of 
NASL  Series  Trust  (the  "Trust"). 

2.  NASL  Financial,  a  wholly  owned 
subsidiary  of  Security  Life,  is  the 
principal  underwriter  of  the  Contracts. 
NASL  Financial  also  serves  as 
investment  adviser  to  the  Trust. 

3.  Wood  Logan,  a  Connecticut 
corporation  registered  as  a  broker-dealer 
under  the  1934  Act,  serves  as  the 
exclusive  promotional  agent  for  the 
Contracts. 

4.  The  Contracts  are  flexible  purchase 
payment  individual  and  group  deferred 
variable  annuity  contracts  which  will 
provide  for  the  accumulation  of  values 
and  the  payment  of  annuity  benefits  on 
a  fixed  or  variable  basis.  The  Contracts 
are  designed  for  use  in  connection  with 
retirement  plans  that  may  or  may  not 
qualify  for  special  income  tax  treatment 
under  the  Internal  Revenue  Code  of 
1986,  as  amended. 

5.  Prior  to  the  maturity  date.  Security 
Life  will,  on  the  last  day  of  each 
contract  year,  deduct  from  the 
accumulated  value  of  each  Contract  an 
annual  administration  fee  of  $30.  This 
annual  administration  fee  will  also  be 
deducted  when  a  Contract  is 


surrendered  on  any  date  other  than  a 
contract  anniversary.  However,  if  prior 
to  the  maturity  date  the  contract  value 
exceeds  $100,000  at  the  time  of  the  fee's 
assessment,  the  fee  will  be  waived. 
During  the  annuity  period,  the  fee  is     '. 
deducted  on  a  pro-rata  basis  from  each 
annuity  payment.  In  addition.  Security 
Life  will  deduct  from  the  sub-accounts 
each  valuation  period  an  administration 
charge  equal  to  .15%  of  the  sub-account 
assets  on  an  annualized  basis.  These 
fees  are  intended  to  compensate 
Security  Life  for  the  cost  of  providing 
administrative  services  attributable  to 
the  Contracts  and  the  operations  of  the 
Variable  Account  and  the  Company  in 
connection  with  the  Contracts.  The  fees 
are  based  upon  Security  Life's  current 
estimates  of  the  administrative  costs 
attributable  to  the  Contracts  over  their 
lifetime  and  are  not  designed  or 
expected  to  generate  a  profit.  In  the  case 
of  individual  Contracts,  these  fees  are 
guaranteed  never  to  be  increased.  For 
group  Contracts,  these  fees  may  be 
modified  by  Security  Life  on  60  days 
notice  to  the  group  holder  of  the 
Contract,  provided  that  such 
modification  shall  apply  only  to 
certificates  issued  under  the  Contract 
after  the  effective  date  of  the 
modification.  Applicants  will  rely  on 
Rule  26a-l  under  the  Act  for  the 
necessary  exemptive  relief  to  charge 
such  fees. 

6.  No  sales  charge  will  be  deducted 
from  purchase  payments  as  they  are 
made.  Instead,  a  withdrawal  charge 
(contingent  deferred  sales, charge)  will 
be  assessed  in  some  circumstances 
when  the  contract  value  is  completely 
or  partially  withdrawn  prior  to  the 
maturity  date.  Generally,  a  withdrawal ' 
charge  only  applies  to  the  withdrawal  of 
purchase  payments  that  have  been  in 
the  Contract  less  than  seven  complete 
years.  The  withdrawal  charge  is  a 
percentage  of  the  amount  withdrawn 
which  is  subject  to  the  charge:  which 
percentage  declines  6-6-5-5-4-3-2% 
over  the  first  se\?fen  years  that  a  purchase 
payment  has  been  in  the  Contract.   '. 
Withdrawals  are  allocated  first  to 
earnings  and  then  to  purchase  pavmenls- 
on  a  first-in-first-out  basis.  There  "is  no 
withdrawal  charge  with  respect  to 
withdrawals  of  investment  earnings  arid 
certain  other  free  withdrawal  amounts, 
under  no  circumstances  will  the  total  of 
all  withdrawal  charges  exceed  6%  of 
total  purchase  payments  made.  In  the 
case  of  group  Contracts  only,  the 
withdrawal  charge  may  be  modified  by 
Security  Life  on  60  days  written  notice 
to  the  group  holder  of  the  Contract, 
provided  that  the  modification  shall 
apply  only  to  certificates  issued  under 
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the  Contract  after  the  effective  date  of 
the  modification.  The  withdrawal 
charge  is  intended  to  reimburse  Security 
Life  for  compensation  paid  to  cover 
selling  concessions  to  broker-dealers, 
preparation  of  sales  literature  and  other 
expenses  relating  to  sales  activity. 
Applicants  will  rely  on  Rule  6c-8  under 
the  Act  for  the  necessary  exemptive 
relief  to  permit  imposition  of  the 
withdrawal  chaige. 

7.  Security  Life  assimies  mortality  and 
expense  risks  under  the  Contracts.  The 
mortality  risk  is  the  risk  that  annuitants 
may  live  for  a  longer  period  of  time  than 
estimated.  Seciuity  Life  assumes  this 
mortality  risk  by  virtue  of  annuity  rates 
incorporated  into  the  Contract,  which 
for  individual  Contracts  cannot  be 
changed  and  in  the  case  of  group 
Contracts,  cannot  be  changed  for 
outstanding  certificates.  This  assures 
each  annuitant  that  his  longevity  will 
not  have  an  adverse  effect  on  the 
amount  of  annuity  payments.  Also, 
Security  Life  guarantees  that  if  the 
owner  dies  before  the  maturity  date,  it 
will  pay  a  death  benefit.  The  expense 
risk  assumed  by  Security  Life  is  the  risk 
that  the  administration  fees,  which  fees 
cannot  be  increased  for  individual 
Contracts  or  outstanding  certificates, 
may  be  insuificient  to  cover  actual 
expenses.To  compensate  it  for  assuming 
these  risks.  Security  Life  will  deduct 
from  each  sub-account  a  charge  each 
valuation  period  at  an  effective  annual 
rate  of  1.25%.  consisting  of  .80%  for 
mortality  risks  and  .45%  for  expense 
risks. 

8.  The  rate  of  the  mortality  and 
expense  risk  charge  cannot  be  increased 
for  individual  Contracts.  The  rate  may 
be  increased  for  group  Contracts  but 
only  for  certificates  issued  after  the 
effective  date  of  the  Contract. 
Applicants  acknowledge  that  if  the 
mortality  and  expense  charge  is 
increased,  further  exemptive  relief  may 
be  necessary.  Security  Life  reserve  the 
right  to  issue  group  Contracts  and 
certificates  with  a  lower  mortality  and 
expense  risk  charge  where  it  determines 
that  the  risks  of  the  group  involved  are 
less  than  for  the  persons  for  whom  the 
Contracts  and  certificates  were 
originally  designed.  If  the  mortality  and 
expense  risk  charge  is  insufficient  to 
cover  the  actual  cost  of  the  mortality 
and  expense  risk  undertaking,  Security 
Life  will  bear  the  loss.  Conversely,  if  the 
charge  proves  more  than  sufficient,  the 
excess  will  be  profit  to  Security  Life  and 
will  be  available  for  any  proper 
corpKjrate  purpose  including,  among 
other  things,  payment  of  distribution 
expenses. 
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the  Contract  after  the  effective  date  of 
the  modification.  The  withdrawal 
charge  is  intended  to  reimburse  Security 
Life  for  compensation  paid  to  cover 
selling  concessions  to  broker-dealers, 
preparation  of  sales  literature  and  other 
expenses  relating  to  sales  activity. 
Applicants  will  rely  on  Rule  6c-8  under 
the  Act  for  the  necessary  exemptive 
relief  to  permit  imposition  of  the 
withdrawal  chai^ge. 

7.  Security  Life  assumes  mortality  and 
expense  risks  under  the  Contracts.  The 
mortality  risk  is  the  risk  that  annuitants 
may  live  for  a  longer  period  of  time  than 
estimated.  Security  Life  assumes  this 
mortality  risk  by  virtue  of  annuity  rates 
incorporated  into  the  Contract,  which 
for  individual  Contracts  cannot  be 
changed  and  in  the  case  of  group 
Contracts,  cannot  be  changed  for 
outstanding  certificates.  This  assures 
each  annuitant  that  his  longevity  will 
not  have  an  adverse  effect  on  the 
amount  of  aimuity  payments.  Also, 
Security  Life  guarantees  that  if  the 
oMTier  dies  before  the  maturity  date,  it 
will  pay  a  death  benefit.  The  expense 
risk  assumed  by  Security  Life  is  the  risk 
that  the  administration  fees,  which  fees 
cannot  be  increased  for  individual 
Contracts  or  outstanding  certificates, 
may  be  insufficient  to  cover  actual 
expenses.To  compensate  it  for  assuming 
these  risks.  Security  Life  will  deduct 
from  each  sub-account  a  charge  each 
valuation  period  at  an  effective  annual 
rate  of  1.25%.  consisting  of  .80%  for 
mortality  risks  and  .45%  for  expense 
risks. 

8.  The  rate  of  the  mortality  and 
expense  risk  charge  cannot  be  increased 
for  individual  Contracts.  The  rate  may 
be  increased  for  group  Contracts  but 
only  for  certificates  issued  after  the 
effective  date  of  the  Contract. 
Applicants  acknowledge  that  if  the 
mortality  and  expense  charge  is 
increased,  further  exemptive  relief  may 
be  necessary.  Security  Life  reserve  the 
right  to  issue  group  Contracts  and 
certificates  with  a  lower  mortality  and 
expense  risk  charge  where  it  determines 
that  the  risks  of  the  group  involved  are 
less  than  for  the  persons  for  whom  the 
Contracts  and  certificates  were 
originally  designed.  If  the  mortality  and 
expense  risk  charge  is  insufficient  to 
cover  the  actual  cost  of  the  mortality 
and  expense  risk  undertaking.  Security 
Life  will  bear  the  loss.  Conversely,  if  the 
charge  proves  more  than  sufficient,  the 
excess  wrili  be  profit  to  Security  Life  and 
will  be  available  for  any  proper 
corporate  purpose  including,  among 
other  things,  payment  of  distribution 
expenses. 


Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  persons,  securities,  or 
transactions  fipom  any  provision  of  the 
1940  Act  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  27(cH2)  of  the  1940  Act 
prohibits  the  issuer  of  a  periodic 
payment  plan  certificate,  and  any 
depositor  or  underwriter  for  such  issuer, 
from  selling  such  periodic  payment  plan 
certificate  unless  proceeds  of  payments 
on  such  certificates  (other  than  sales 
loads)  are  held  under  an  indenture  or 
agreement  containing  specified 
provisions.  Section  26(a)(2)  and  the 
Rules  thereunder  do  not  permit  a 
deduction  from  the  assets  of  a  separate 
account  for  mortality  and  expense  risk 
charges. 

3.  Applicants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  is  within  the  range  of  industr>' 
practice  for  comparable  annuity 
products.  Applicants  state  that  this 
representation  is  based  upon  an  analysis 
of  publicly  available  information  about 
selected  similar  industry  products, 
taking  into  consideration  such  factors  as 
the  method  used  in  charging  .sales  loads, 
any  contractual  right  to  increase  charges 
above  current  levels  and  the  existence  of 
charges  against  separate  account  assets 
for  other  than  mortality  and  expense 
risks.  Security  Life  wrill  maintain  at  its 
principal  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of.  and  the  methodology  and 
results  of.  the  comparative  survey  made. 

4.  Applicants  acknowledge  that  the 
withdrawal  charge  will  be  insufficient 
to  cover  all  costs  relating  to  the 
distribution  of  the  Contracts  and  that,  if 
a  profit  is  irealized  from  the  mortality 
and  expense  risk  charge,  all  or  a  portion 
of  such  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  withdrawal  charge.  Notwithstanding 
the  foregoing.  Security  Life  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  the  Variable  Account  and  the 
Contract  owners.  The  basis  for  such 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Security  Life  at  its  principal  office 
and  will  be  available  to  the 
Commission. 


5.  Security  Life  represents  that  the 
Variable  Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majority  of  the  members  of 
which  are  not  "interested  persons"  of 
such  fund  within  the  meaning  of 
Section  2(a)(19)  of  the  Act. 

Conclusion 

Applicants  submit  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  pubhc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairiy 
intended  by  the  policy  and  provisions  of 
the  Act. 

•  For  the  Commission,  by  the  Division  of 

Investment  Management,  pursuant  to 

delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc.  94^17587  Filed  7-19-94;  8  45  am] 
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[Rel.  No.  IC-20406;  FHe  No.  ei2-e948] 

North  American  Security  Life 
Insurance  Company,  et  al. 

July  13.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  North  American  Security 
Life  Insurance  Company  ("Security 
Life"),  NASL  Variable  Account 
("Variable  Account"),  NASL  Financial 
Services,  Inc.  ("NASL  Financial")  and 
Wood  Logan  Associates  Inc.  ("Wood 
Logan"). 

RELEVANT  1940  ACT  SECTIONS:  Exemption 
requested  under  Section  6(c)  from 
Sections  26(a)(2)(C)  and  27(c)(2). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  of  a  distribution 
fee  and  a  mortality  and  expense  risk 
charge  from  the  assets  of  the  Variable 
Account  with  respect  to  certain  flexible 
purchase  payment  individual  deferred 
variable  annuity  contracts. 

FILING  DATE:  The  application  was  filed 
on  April  25.  1994. 

HEARING  on  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  apphcation  by  writing 
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to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  fcy  the  Commission  by 
5:30  p.m.,  on  August  8, 1994,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lav  yers,  a  certificate  of 
service.  Notification  of  the  date  of  a 
hearing  may  be  rec  uested  by  writing  to 
the  Secretary  of  thi  i  SEC. 
ADDRESSES:  Secret!  ry.  SEC,  450  Fifth 
Street,  NW..  Washi  ngton  DC  20549. 


Applicants:  John  D 


North  American  Stcurity  Life  Insurance 
Company,  116  Hurtington  Avenue, 
Boston,  Massachusetts  02116 
FOR  FURTHER  INFORI  lATION  CONTACT: 
Joyce  M.  Pickholz.  Senior  Counsel,  or 
Michael  V.  Wible,  Special  Counsel,  at 
(202)  942-0670.  Of  ke  of  Insurance 
Products,  Division  pf  Investment 
Management. 
SUPPLEMENTARY  INf6rmAT10N: 

Following  is  a  su  nmary  of  the 
application;  the  cor  iplete  application  is 
available  for  a  fee  f^om  the  SEC's  Public 
Reference  Branch. 
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unit 


:luding  the 


corresponc  ing 


Securi  y 


Applicants'  Repres ; 

1.  Security  Life, « 
subsidiary  of  North 
Assurance  Compan  i 
insurance  company 
laws  of  Delaware  in 
is  the  depositor  of 
The  Variable  Accoujit 
under  the  Act  as  a 
and  was  establishec 
law,  to  offer  certain 
contracts,  inc 
contracts  described 
(the  "Contracts"), 
is  divided  into  su 
invest  in 
NASL  Series  Tmst  ( 

2.  NASL  Financia 
subsidiary  of 
principal  underwri 
NASL  Financial  al 
investment  adviser 

3.  Wood  Logan,  a 
corporation  registers  d 
under  the  1934  Act, 
exclusive  promoti 
Contracts. 

4.  The  Contracts 
payment  individual 
annuity  contracts  w 
the  accumulation  0 
basis  and  the  payme  it 
fi.xed  or  variable  ba 
designed  for  use  in 
retirement  plans  thai 
qualify  for  special 
under  the  Internal 
1986,  as  amended, 
purchase  payment 
be  $25,000. 
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I  or  a 


Tiei 
for 


DesPrez,  III.  E.sq., 


ntations 

wholly  owned 
American  Life 
is  a  stock  life 
organized  under  the 
1979.  Security  Life 
Variable  Account, 
is  registered 
investment  trust 
.  under  Delaware 
variable  annuity 

variable 
n  the  application 
Variable  Account 
b-4ccounts  which 
„  portfolios  of 
he  "Trust"). 
a  wholly  owned. 
Life,  is  the 
of  the  Contracts. 


tisri 


serves  as 

» the  Trust. 
Connecticut 

as  a  broker-dealer 
serves  as  the 

1  agent  for  the 


a  « 


flexible  purchase 
deferred  variable 
liich  will  provide  for 
f  Values  on  a  variable 
of  benefits  on  a 
The  Contracts  are 
cjonnection  with 

may  or  may  not 
infcome  tax  treatment 
Revenue  Code  of 
minimum  initial 
the  Contracts  will 


5.  Security  Life  reserves  the  right  to 
charge  an  annual  administration  fee  if 
the  contract  value  of  a  Contract  drops 
below  $10,000  as  the  resuh  of  a  partial 
withdrawal.  In  such  event.  Security  Life 
may.  on  the  last  day  of  each  contract 
year,  deduct  from  the  contract  value  of 
such  Contract  an  annual  administration 
fee  of  $30.  This  annual  administration 
fee  may  also  be  deducted  under  such  a 
Contract  if  the  Contract  is  surrendered 
on  any  date  other  than  a  contract 
anniversary.  In  addition.  Security  Life 
will  deduct  from  the  sub-accounts  each 
valuation  period  an  administration 
charge  equal  to  .25%  of  the  sub-account 
assets  on  an  annualized  basis.  These 
fees  are  intended  to  compensate 
Security  Life  for  the  cost  of  providing 
administrative  services  attributable  to 
the  Contracts  and  the  operations  of  the 
Variable  Account  and  the  Company  in 
connection  with  the  Contracts. 

Applicants  represent  that  the  fees  are 
based  upon  Security  Life's  estimates  of 
the  administrative  costs  for  such 
services  over  the  lifetime  of  the 
Contracts,  are  guaranteed  never  to  be 
increased,  and  are  not  designed  or 
expected  to  generate  a  profit.  Applicants 
rely  on  Rule  26a-l  under  the  Act  to 
assess  such  fees. 

6.  No  sales  charge  will  be  deducted 
from  purchase  payments  as  they  are 
made.  Instead,  Security  Life  will  deduct 
from  the  sub-accounts  each  valuation 
period  a  distribution  fee  equal  to  .15% 
of  sub-account  assets  on  an  annualized 
basis,  and  prior  to  the  maturity  date,  a 
3%  withdrawal  charge  (contingent 
deferred  sales  charge)  vkrill  be  assessed 
in  circumstances  where  complete  or 
partial  withdrawals  are  attributed  to 
purchase  payments  made  within  three 
years  prior  to  the  date  of  the 
withdrawal.  Applicants  represent  that 
the  distribution  fee  and  the  withdrawal 
charge  are  intended  to  reimburse 
Security  Life  for  compensation  paid  to 
cover  seUing  concessions  to  broker- 
dealers,  preparation  of  sales  literature 
and  other  expenses  relating  to  sales 
activity.  Applicants  rely  on  Rule  6c-8 
under  the  Act  to  impose  the  withdrawal 
charge. 

7.  To  compensate  it  for  assuming 
mortality  and  expense  risks  under  the 
Contracts,  Security  Life  deducts  from 
each  sub-account  a  charge  each 
valuation  period  at  an  effective  annual 
rate  of  1.25%,  consisting  of  .80%  for  the 
mortality  risks  and  .45%  for  the  expense 
risks.  The  rate  of  the  mortality  and 
expense  risk  charge  cannot  be  increased. 

8.  The  Mortality  risk  assumed  by 
Security  Life  under  the  Contracts  is  the 
risk  that  annuitants  may  live  for  a  longer 
period  of  time  than  estimated.  Security 
Life  assumes  this  mortality  risk  by 


virtue  of  annuity  rates  incorporated  into 
the  Contract  which  cannot  be  changed. 
This  assures  each  annuitant  that  his 
longevity  will  not  have  an  adverse  effect 
on  the  amount  of  annuity  payments. 
Also,  Security  Life  guarantees  that  if  the 
owner  dies  before  the  maturity  date,  it 
will  pay  a  death  benefit.  The  expense 
risk  assumed  by  Security  Life  is  the  risk 
that  the  administration  fees,  which 
cannot  be  increased,  may  be  insufficient 
to  cover  actual  expenses.  If  the  mortality 
and  expense  risk  charge  is  insunicient 
to  cover  the  actual  cost  of  the  mortality 
and  expense  risk  undertakings,  Security 
Life  will  bear  the  loss.  Conversely,  if  the 
charge  proves  more  than  sufficient,  the 
excess  will  be  profit  to  Security  Life  and 
will  be  available  for  any  proper 
corporate  purpose  including,  among 
other  things,  payment  of  distribution 
expenses. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  persons,  securities,  or 
transactions  from  any  provision  of  the 
1940  Act  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  27(c)(2)  of  the  1940  Act 
prohibits  the  issuer  of  a  periodic 
payment  plan  certificate,  and  any 
depositor  or  underwriter  for  such  issuer, 
from  selling  such  periodic  pajTnent  plan 
certificate  unless  proceeds  of  payments 
on  such  certificates  (other  than  sales 
loads)  are  held  under  an  indenture  or 
agreement  containing  specified 
provisions.  Section  26(a)(2)  and  the 
Rules  thereunder  do  not  permit  a 
deduction  from  the  assets  of  a  separate 
account  for  mortality  and  expense  risk 
charges  or  distribution  expense  charges. 

3.  Applicants  state  that  the  proposed 
distribution  fee  is  an  appropriate 
method  to  help  defray  Security  Life's 
costs  associated  with  the  sale  of  the 
Contracts.  Applicants  represent  that 
Security  Life  will  monitor  the 
performance  of  the  Variable  Account  to 
ensure  that  with  respect  to  any  Contract 
owner  the  cumulative  sum  of  the 
distribution  fee  and  the  withdrawal 
charge  will  not  exceed  9%  of  the  total 
premiums  paid.  Applicants  state  that 
assurance  that  the  sum  of  such  charges 
will  never  exceed  9%  of  premiums  paid 
can  be  obtained  by  monitoring  the 
performance  of  the  Variable  Account. 
Applicants  represent  that  if  the 
performance  of  the  Variable  Account 
should  be  so  favorable  so  that  it  is 


possible  that  the  9%  limit  may  be 
reached  under  any  outstanding 
Contract,  Security  Life  will  promptly 
commence  monitoring  Contracts  on  an 
individual  basis  to  make  sure  that  the 
limit  is  not  exceeded. 

4.  Applicants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  annuity 
products.  Applicants  state  that  this 
representation  is  based  upon  an  analysis 
of  publicly  available  information  about 
selected  similar  industry  products, 
taking  into  consideration  such  factors  as 
the  method  used  in  charging  sales  loads, 
any  contractual  right  to  increase  charges 
above  current  levels  and  the  existence  of 
charges  against  separate  account  assets 
for  other  than  mortality  and  expense 
risks.  Seciu-ity  Life  will  maintain  at  its 
principal  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  the  comparative  survey  made. 

5.  Applicants  acknowledge  that  the 
distribution  fee  and  the  withdrawal 
charge  will  be  insufficient  to  cover  all 
costs  relating  to  the  distribution  of  the 
Contracts  and  that  if  a  profit  is  realized 
from  the  mortality  and  expense  risk 
charge,  all  or  a  portion  of  such  profit 
may  be  offset  by  distribution  expenses 
not  reimbursed  by  the  distribution  fee 
and  the  withdrawal  charge. 
Notwithstanding  the  above.  Security 
Life  has  concluded  that  there  is  a 
reasonable  likehhood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  the  Variable  Account  and  the 
Contract  owners.  The  basis  for  such 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Security  Life  at.its  principal  office 
and  will  be  available  to  the 
Commission. 

6.  Security  Life  represents  that  the 
Variable  Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majority  of  the  members  of 
which  are  not  "interested  persons"  of 
such  fund  within  the  meaning  of 
Section  2(a)(19)  of  the  Act. 

Conclusion 

Applicants  submit  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 
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possible  that  the  9%  limit  may  be 
reached  under  any  outstanding 
Contract,  Security  Life  will  promptly 
commence  monitoring  Contracts  on  an 
individual  basis  to  make  sure  that  the 
limit  is  not  exceeded. 

4.  Applicants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  annuity 
products.  Applicants  state  that  this 
representation  is  based  upon  an  analysis 
of  publicly  available  information  about 
selected  similar  industry  products, 
taking  into  consideration  such  factors  as 
the  method  used  in  charging  sales  loads, 
any  contractual  right  to  increase  charges 
above  current  levels  and  the  existence  of 
charges  against  separate  account  assets 
for  other  than  mortality  and  expense 
risks.  Security  Life  will  maintain  at  its 
principal  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  the  comparative  survey  made. 

5.  Applicants  acknowledge  that  the 
distribution  fee  and  the  withdrawal 
charge  will  be  insufficient  to  cover  all 
costs  relating  to  the  distribution  of  the 
Contracts  and  that  if  a  profit  is  realized 
from  the  mortality  and  expense  risk 
charge,  all  or  a  portion  of  such  profit 
may  be  offset  by  distribution  expenses 
not  reimbursed  by  the  distribution  fee 
and  the  withdrawal  charge. 
Notwithstanding  the  above.  Security 
Life  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  the  Variable  Account  and  the 
Contract  owners.  The  basis  for  such 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Security  Life  at.its  principal  office 
and  will  be  available  to  the 
Commission. 

6.  Security  Life  represents  that  the 
Variable  Account  will  invest  only  in  an 
underlying  mutual  fund  which 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majority  of  the  members  of 
which  are  not  "interested  persons"  of 
such  fund  within  the  meaning  of 
Section  2{a)(19)  of  the  Act. 

Conclusion 

Applicants  submit  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 


For  the  Ck)niniission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  94-17588  Filed  7-19-94;  8:45  am) 

BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submftted 
by  August  19, 1994.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83),  • 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3RD  Street,  S.W.. 
5th  Floor.  Washington.  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Donald  Arbuckle. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Washington.  DC  20503. 

Ti7/e;  13  CFR  112.9  and  113.5  of 
SBA's  Non  Discrimination  Rules  and 
Regulations. 

Form  No.:  SB  A  Form  793. 

Frequency:  On  Occasion. 

Description  of  Respondents:  SBA  loan 
recipients. 

Annual  Responses:  72,800,.  i, 

Annual  Burden:  6,607. 

Dated:  July  13. 1994. 
Cleo  Verbillis. 

Chief.  Administrative  Information  Branch. 
IFR  Doc.  94-17603  Filed  7-19-94;  8:45  am) 

BtLUNG  CODE  a025-01-M 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
by  August  19, 1994.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3RD  Street,  SW.. 
5th  Floor.  Washington.  DC  20416. 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Donald  Arbuckle, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington,  DC  20503. 

Title:  Small  Business  Development 
Center  Counseling  Record. 

Form  No.:  SBA  Form  1062. 

Frequency.- Monthly. 

Description  of  Respondents:  Small 
Business  Development  Center 
Counselors. 

Annual  Responses:  1,150.000. 

Annual  Burden:  115.000. 

bated:  )uly  13, 1994, 
Cleo  Verbillis, 

Chief.  Administratis  Information  Branch. 
[F-R  Doc.  94-17602  Filed  7-19-94:  8:45  am] 

BILLING  CODE  802S-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2035] 

Designation  and  Determination 

Pursuant  to  the  authoritj-  vested  in  me 
by  the  Foreign  Missions  Act.  22  U.S.C. 
§4301  et  seq.  ("the  Act"),  and 
Department  of  State  Delegation  of 
Authority  No.  147  of  September  13. 
1982. 1  hereby  determine  that  the 
Palestine  Liberation  Organization 
representation  in  the  United  States 
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("PLO  Office")  k  a  "foreign  mission" 
within  the  raeaiiing  of  Section  202(a)(3) 
of  the  Act  (22  UiS.C.  4302(a)(3))  and  that 
the  provisions  6f  Section  205  of  the  Act 
(22  U.S.C  §  430i)  apply  to  the 
acquisition  or  disposition  of  real 
property  by  or  on  behalf  of  the  PLO 
Office. 

Designation  o!  the  PLO  Office  as  a 
foreign  mission  s  based  on  the 
following: 

—It  is  an  "agencL  or  entity  in  the  United 
States." 

—It  holds  itself  (  ut  as  representing  the 
PLO,  and  is  ac  mowledged  in  that 
capacity  by  th(  i  U.S.  Government;  it  is 
involved  in  "a  her  activities"  on 
behalf  of  the  PX). 

—It  is  substantia  ly  ovmed  and/or 
effectively  con  tolled  by  rhe  PLO. 


—The  PLO  is  "ai  i 
representing  a 


rthe 


engaged  within  th 
whatever  purpose 


1  organization  * 
territory  or  political 
^ntity  which  h  is  been  granted 
diplomatic  or  <  ither  official  privileges 
and  immunitie  j  under  the  laws  of  the 
United  States  f  )y  virtue  of  its  status 
as  an  observer  o  the  United  Nations) 
or  which  engat  es  in  some  aspect  of 
the  conduct  of  the  international  affairs 
of  such  territor  f  or  political  entity." 
(See  Palestine  nformotior  Office  v. 
Shultz.  8.S3  F.2  i  932,  937  (D.C.  Qr. 
1988).) 

Pursuant  to  Section  4302(a)(1)  of  the 
Act,  I  hereby  desi  »nate  the  acquisition 
e ,  or  its  agents  or 
.     .  ^^  on  its  behalf,  of  the 

following  goods  a  nd  services  from  any 
person  or  entity  s  ibject  to  the 
lurisdiction  of  th«  United  States,  as  a 
benefit  for  the  purposes  of  the  Act: 

Goods 


es; 
equipment  and 


(1)  Motor  vehit 

(2)  Constructioi 
materials; 

(3)  Equipment 
maintenance  of 
typewriters,  telephones 
telecommunicatio 
copying  machines 

(4)  Computers 
processing  equipnjent 

(5)  Furnishings 

Services 

(1)  Public  utiliti  ;s  and  services, 
including  telephoi  le,  telegraph  and 
other  telecommun  cations  services, 
mail,  public  trans]  ortation  and 
sanitation  services ;  and 

(2)  Personal  sen,  ices  of  individuals 


4id  materials  for  the 
mission,  including 
and  other 
io^is  equipment, 

and  related  materials; 
a^d  automated  data 
:;and 
or  offices. 


printing,  advertising,  distribution  of 
literature,  or  mailing; 

(b)  Plumbing,  electrical,  construction, 
maintenance,  engineering,  architectural 
or  related  services; 

(c)  Packing,  shipping,  carta^  and 
related  services,  including  provision  of 
packing  materials;  and 

(d)  Financial  services. 
In  addition,  I  hereby  determine  it  to 

be  reasonably  necessary  to  accomplish 
the  purposes  set  forth  in  section  204(b) 
of  the  Act  (22  U.S.C  4304(b))  to  require 
the  PLO  Office,  and  its  agents  or 
employees  acting  on  its  behalf,  to 
comply  with  the  terms  and  conditions 
to  be  specified  by  the  Director  of  the 
Office  of  Foreign  Missions  as  a 
condition  to  the  execution  or 
performance  in  the  United  States  of  any 
contract  or  other  agreement,  the 
acquisition,  retention,  or  use  of  any  real 
property,  or  the  application  for  or 
acceptance  of  any  benefit  (including  any 
benefit  from  or  authorized  by  any 
Federal,  State,  or  municipal 
governmental  authority,  or  any  entity 
providing  public  "services). 

Publication  of  this  notice  in  the 
Federal  Regist«-  constitutes  notice  to 
persons  subject  to  the  jurisdiction  of  the 
United  States  doing  business  with  or 
providing  goods  or  services  to  the  PLO 
Office  that  terms  and  conditions  with 
respect  to  benefits  as  described  herein 
are  hereby  imposed.  Persons  wishing 
clarification  as  to  the  applicability  of 
this  Designation  and  Determination  may 
contact  the  Office  of  Foreign  Missions, 
U.S.  Department  of  State,  Washington, 
DC  20520  (telephone:  (202)  647-5217)). 

Dated:  June  21, 1994. 
Richard  M.  Moose. 
Under  Secretary  for  Management. 
IFR  Doc.  94-17637  Filed  7-19-94;  8:45  ami 

HLLMG  CODE  4710-44-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 
ACTION:  Notice. 


4  United  States  for 
whether  on  a 


temporary  or  regul  ar  basis.  Such 
personal  services  include: 

(a)  Services  relaong  to  public 
relations,  infonnat  on,  publishing. 


SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35). 


DATE:  July  14,  1994. 
ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3228, 
Washington.  D.C.  20503.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  bom  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copie.s  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  fixim  Susan  Pickrel  or 
Annette  Wilson,  Information 
Management  Division.  M-34.  Office  of 
the  Secretary  of  Transportation.  400 
Seventh  Street  SW..  Washington.  DC 
20590,  (202)  366-4735. 
SUPW^MENTARV  MFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  publication 
In  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  In  that 
Act.  hi  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 
reque.sts  were  submitted  to  OMB  on  July 
14, 1994: 

DOT  No:  3960 

OMB  No:  New 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  Vehicle  Rollover  Stability 
Information  Collection 

Need  for  Information:  Title  15  USC 1392 
authorizes  the  Secretary  of 
Transportation  to  establish 
procedures  for  NHTSA  to  collect 
vehicle  rollover  stability  information 
from  manufacturers,  to  compute 
measurements  and  affix  labels  on 
vehicles. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  provide 
consumers  with  rollover  stability 
information  on  each  make  and  model 
of  cars  and  trucks  sold  in  Ibis  country 

Frequency:  Annually 

Burden  Estimate:  192  hours 

Respondents:  Vehicle  manufacturers 


Form(s)rNone 

Average  Burden  Hours  Per  Response:  8 
hours  reporting 

DOT  No:  3961 

OMB  No:  2115-0017 

Administration:  U.S.  Coast  Guard 

Title:  Application  for  Approval  of 
Marine  Event 

Need  for  Information:  Title  33  GFR  Part 
10  establishes  regulations  to  provide 
effective  control  over  regattas  and 
marine  parades  conducted  on  the 
navigable  waters  of  the  United  States 
to  ensure  the  safety  of  life  and 
property  in  the  regatta  or  marine 
parade  area. 

Proposed  Use  of  Information:  The  U.S. 
Coast  Guard  will  use  this  information 
to  provide  effective  control  over 
marine  parades  and  regattas  and 
determine  what  impact  these  events 
may  have  on  navigation  and  the 
environment. 

Frequency:  On  occasion 

Burden  Estimate:  4,000^hours 

Respondents:  Applicants  for  marine 
parades  and  regattas 

Form(s):  CG-^423 

Average  Burden  Hours  Per  Response:  1 
hour  reporting 

DOT  No:  3962 

OMB  No:  2138-0016 

Administration:  Research  and  Special 
Programs  Administration 

Title:  Report  of  Extension  of  Credit  to 
Political  Candidates 

Need  for  Information:  Section  401  of  the 
Federal  Election  Campaign  Act  of 
1971  promulgated  regulations  with 
respect  to  the  extension  of  credit  for 
air  transportation  furnished  to 
candidates  for  Federal  office,  or  any 
persons  acting  on  their  behalf,  in 
connection  with  political  campaigns. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  compile  a 
monthly  report,  identifying  unpaid 
balances  due  air  carriers  from 
political  candidates,  which  is  sent  to 
the  Federal  Election  Commission. 

Frequency:  On  occasion 

Burden  Estimate:  5  hours 

Respondents:  Air  carriers 

Form(s):  RSPA  Form  183 

Average  Burden  Hours  Per  Response:  1 
hour  reporting 

DOT  No:  3963 

OMB  No:  New 

Administration:  Federal  Highway 
Administration 

Title:  Commercial  Motor  Carrier 
Operator  Sleep  Apnea 

Need  for  Information:  In  the  Conference 
Report  to  the  FY  1993  Appropriations 
Act  for  DOT,  the  Secretary  of 
Transportation  was  directed  to  award 
a  study  to  investigate  and  assess  the 
incidence  of  sleep  apnea  among 
commercial  truck  drivers. 
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FormfsJTNone 

Average  Burden  Hours  Per  Response:  8 
hours  reporting 

DOT  No:  3961 

0MB  No:  2115-0017 

Administration:  U.S.  Coast  Guard 

Title:  Application  for  Approval  of 
Marine  Event 

Need  for  Information:  Title  33  GFR  Part 
10  establishes  regulations  to  provide 
effective  control  over  regattas  and 
marine  parades  conducted  on  the 
navigable  waters  of  the  United  States 
to  ensure  the  Siafety  of  life  and 
property  in  the  regatta  or  marine 
parade  area. 

Proposed  Use  of  Information:  The  U.S. 
Coast  Guard  will  use  this  information 
to  provide  effective  control  over 
marine  parades  and  regattas  and 
determine  what  impact  these  events 
may  have  on  navigation  and  the 
environment. 

Frequency:  On  occasion 

Burden  Estimate:  4,000^hours 

Respondents:  Applicants  for  marine 
parades  and  regattas 

Form(s):  CG-4423 

Average  Burden  Hours  Per  Response:  1 
hour  reporting 

DOT  No:  3962 

OMB  No:  2138-0016 

Administration:  Research  and  Special 
Programs  Administration 

Title:  Report  of  Extension  of  Credit  to 
Political  Candidates 

Need  for  Information:  Section  401  of  the 
Federal  Election  Campaign  Act  of 
1971  promulgated  regulations  with 
respect  to  the  extension  of  credit  for 
air  transportation  furnished  to 
candidates  for  Federal  office,  or  any 
persons  acting  on  their  behalf,  in 
connection  with  political  campaigns. 

Proposed  Use  of  Information:  The 
information  will  he  used  to  compile  a 
monthly  report,  identifying  unpaid 
balances  due  air  carriers  from 
political  candidates,  which  is  sent  to 
the  Federal  Election  Commission. 

Frequency:  On  occasion 

Burden  Estimate:  5  hours 

Respondents:  Air  carriers 

Form(s):  RSPA  Form  183 

Average  Burden  Hours  Per  Response:  1 
hour  reporting 

DOT  No:  3963 

OMB  No:  New 

Administration:  Federal  Highway 
Administration 

Title:  Commercial  Motor  Carrier  ^ 

Operator  Sleep  Apnea 

Need  for  Information:  In  the  Conference 
Report  to  the  FY  1993  Appropriations 
Act  for  DOT,  the  Secretary  of 
Transportation  was  directed  to  award 
a  study  to  investigate  and  assess  the 
incidence  of  sleep  apnea  among 
commercial  truck  drivers. 


Proposed  Use  of  Information:  The  data 
collected  will  be  used  to  identify 
commercial  truck  drivers  that 
experience  the  medical  condition 
known  as  sleep  apnea. 

Frequency:  One  time 

Burden  Estimate:  2,600  hours 

Respondents:  Commercial  truck  drivers 

Form(s):  Survey 

Average  Burden  Hours  Per  Response:  30 
minutes  reporting 

DOT  No:  3964 

OMB  No:  2133-0033 

Administration:  Maritime 
Administration 

Title:  Exporter/Importer  Data 

Need  for  Information:  Section  212  of  the 
Merchant  Marine  Act  of  1936,  as 
amended,  prescribes  requirements  to 
study  maritime  problems  and  to 
devise  and  implement  policies  to 
induce  U.S.  importers  and  exporters 
to  give  preferenceto  U.S.  registered 
vessels. 

Proposed  Use  of  Information:  The 
information  will  benjsed  to  quantify 
the  marketplace,  focus  on  target 
markets,  set  marketing  goals,  and 
measure  total  or  regional 
performance. 

Frequency:  Weekly 

Burden  Estimate:  840  hours 

Respondents:  Shippers  and  other  market 
entities 

Form(s):  MA-740 

Average  Burden  Hours  Per  Response:  30 
minutes  reporting 

DOT  No:  3965 
OMB  No:  New       ^^ 
Administration:  federal  Aviation 

Administration 
Title:  Flight  Attendant  Duty  Limitations 

and  Rest  Requirements 
Need  for  Information:  This  is  a 

recordkeeping  activity  which  will 

enable  the  Administrator  of  the  FAA 

to  verify  that  each  airline  is  in 

compliance  with  the  flight  attendant 

duty/rest  regulations. 
Proposed  Use  of  Information:  The 

information  will  be  used  to  ensure 

that  flight  attendants  receive 

sufficient  rest  to  perform  safety  duties 

on  board  airplanes. 
Frequency:  Recordkeeping 
Burden  Estimate:  103,708  hours 
Respondents:  Certificate  holders 

operating  under  14  CFR  Parts  121, 125 

and  135 
Form(s):  None 
Average  Burden  Hours  Per  Response: 

576  hours  and  10  minutes 

recordkeeping 
DOT  No:  3966 
OMB  No:  2130-0010 
Administration:  Federal  Railroad 

Administration 
Title:  Designation  of  Qualified  Persons 

(Track)  and  Records  of  Results  of 

Track  Inspections 


Need  for  Information:  The  Federal 
Railroad  Safety  Act  of  1970 
authorized  the  Secretary  of 
Transportation  to  prescribe  rules, 
regulations,  orders  and  standards  for 
all  areas  of  railroad  safety.  The 
Federal  Track  Safety  Standards,  49 
CFR  213,  define  the  responsibilities 
and  qualifications  of  individuals  to 
inspect  and  prescribe  repairs  and  set 
forth  standards  for  roadbed,  track 
geometry,  track  structure,  track 
appliances  and  track-related  devices 
and  inspection. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  verify  that 
inspections  are  made  by  qualified 
persons  and  that  railroads  are  in 
compliance  with  prescribed  safety 
standards. 

Frequency:  Recordkeeping 

Burden  Estimate:  1.653,633  hours 

Respondents:  Railroads 

Form(s):  None 

Average  Burden  Hours  Per  Response: 
2,667  hours  and  9  minutes 
recordkeeping 

DOT  No:  3967 

OMB  No:  2138-0006 

Administration:  Research  and  Special 
Programs  Administration 

Title:  Part  249  Preservation  of  Air 
Carrier  Records 

Need  for  Information:  Title  14  CFR  Part 
249  prescribes  recordkeeping 
requirements  for  all  carriers  holding 
certificates  of  public  convenience  and 
necessity  under  Sections  401  and  418 
of  the  Federal  Aviation  Act  of  1958, 
as  amended,  public  charter  operators, 
and  overseas  military  personnel 
charter  operators. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  audit  the 
records  of  certificated  air  carriers  and 
public  charter  operators. 

Frequency:  Recordkeeping 

Burden  Estimate:  678  hours 

Respondents:  Certificated  air  carriers 
and  public  charter  operators 

Form(s):  None 

Average  Burden  Hours  Per  Response:  1 
hour  and  24  minutes  recordkeeping 

DOT  No:  3968 

OMB  No:  New 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  Survey  of  Occupant  Protection 
Attitudes,  Knowledge  and  Behavior 

Need  for  Infonnation:  The  National 
Traffic  and  Motor  Vehicle  Safety  Act 
of  1966,  Title  15  USC  1395.  Section 
106(b)  gives  the  Secretary  of 
Transportation  authorization  to 
conduct  research,  testing, 
development  and  training. 

Proposed  Use  of  Information:  NHTSA 
will  use  the  data  collected  to  assess 
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current  public  attitudes,  knowledge, 
and  behavior  related  to  occupant 
protection  in  ^e  areas  of  safety  belts, 
child  safety  selats,  air  bags  and  helmet 
use,  since  theie  areas  have  undergone 
significant  technological 
development.  This  survey  will 
attempt  to  obtain  the  latest 
information  u|)cn  which  new 
programmatic  decisions  will  be  made. 
Frequency:  One  lime 
Burden  Estimata  2,636  hours 
Respondents:  Ini  iividuals 
Form(s):  Questionnaire 
Average  Burden  Hours  Per  Response;  20 

minutes  repon  ing 
DOT  No:  3969 
OMBNo:2105-<510 
Administration:  Dffice  of  the  Secretary 
Title:  Report  of  lisadvantaged  Business 
Enterprise  (DbJe)  Awards  and 
Commitments  j 
Need  for  hiform^on:  Title  49  CFR  Part 
23  requires  DOT  and  its  operating 
administration^  to  develop  a 
recordkeeping  system  to  monitor, 
assess  and  identify  contract  awards 
and  prime  coniractors'  progress  in 
achieving  DBE  subcontract  goals.  The 
Intermodal  Surface  Transportation 
and  Efficiency  Act  of  1991  requires 
that  each  Statelshall  aiuiually  survey 
and  compile  a  |ist  of  small  business 
concerns  and  submit  a  written  report 
to  the  Secretary  of  Transportation. 
Proposed  Use  of  Information:  The 
information  will  be  used  to  determine 
the  extent  to  which  DOT  financially- 
assisted  State  and  local  transportation 
agencies  are  achieving  their  approved 
disadvantaged  business  enterprise 
goals,  and  for  DBE  program 
monitoring  anq  reporting  to  Congress 
on  DOT'S  statuj  in  meeting  its 
statutory  DBE  program  requirements. 
Frequency:  Annu  dly,  semi-annually, 

quarterly 
Burden  Estimate:  20,824  hours 
Respondents:  DOT  financially-assisted 
State  and  local  transportation 
agencies 
Form(s):  DOT  F  4  >30 
Average  Burden  I 
hour  reporting; 
recordkeeping 
DOT  No:  3970 
OMB  No:  2120-0^57 
Administration:  Fjederal  Aviation 

Administration 
Title:  Passenger  F  icility  Charge  (PFC) 

Program 

Need  for  Information:  The  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Public  Law  101-508)  authorizes 
airports  to  impose  passenger  fadhty 
charges.  FAR  P^  158  implements 
that  Act. 
Proposed  Use  of  lAibnnation:  The 
pasaenger  fedli^  charge  program 


ours  Per  Response:  1 
18  hours 


requires  agencies  and  certain 
members  of  the  aviation  industry  to 
prepare  and  submit  applications  and 
reports  to  the  DOT/FAA.  This 
program  provides  additional  funding 
for  the  expansion  of  airport  capacity 
which  is  needed  now  and  in  the 
future.  DOT/FAA  will  use  any 
information  submitted  in  response  to 
this  program  to  cany  out  the  intent  of 
Section  9113  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990. 
Frequency:  Quarterly,  annually 
Burden  Estimate:  50,742  hours 

Respondents:  Air  carriers,  public 
agencies 

Formls):  FAA  Form  5500-115  Average 
Burden  Hours  Per  Response:  5  hours 
to  160  hours  reporting  (depending  on 
complexity) 

DOT  No:  3971 
ONIB  No:  2115-0571 
Administration:  U.S.  Coast  Guard 
Title:  Ahemative  Provisions  for 

Reinspections  of  Offshore  Supply 

Vessels  in  Foreign  Ports 

Need  for  Information:  The  information 
collection  is  needed  to  ensure  that 
offshore  supply  vessels  (OSV),  based 
overseas,  are  inspected  before  they  are 
put  into  service.  The  owners  and 
operators  of  OSVs  should  submit 
certified  examination  reports  and 
statements  to  the  Coast  Guard  as  an 
alternative  to  the  Coast  Guard 
reinspecting  these  vessels. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  the  Coast 
Guard  as  an  alternative  to  Coast  Guard 
marine  inspectors  conducting 
reinspection  examinations  on  offshore 
OSVs  that  operate  in  overseas 
locations.  Marine  inspectors  will 
issue  vessels  certificates  of  inspection 
with  a  letter  or  endorsement 
containing  specific  information 
concerning  the  person  who  performed 
the  examination;  and  will  ensure  that 
these  vessels  remain  fit  for  the  route 
and  service  specified  in  the  certificate 
of  inspection. 

Frequency:  On  occasion 

Burden  Estimate:  780  hours 

Respondents:  Ovmers  or  operators  of 

offshore  supply  vessels 
Form(s}:  None 

Average  Burden  Hours  Per  Response:  7 
hours  and  30  minutes  reporting 

Issued  in  Washington,  OC  on  July  14, 1994. 
Paula  R.  Ewen, 

Chief,  Information  Management  Division. 
[FR  Doc  94-17672  Filed  7-19-94;  8:45  am) 
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[Docket  48847] 

Application  of  American  Intemationai 
Airways,  Inc.,  TCA,  Inc.,  and  Trans 
Continental  Airlines,  Inc.  For  Transfer 
of  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
A<mON:.Notice  of  Order  to  Show  Cause 
(Order  94-7-15). 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Trans 
Continental  Airlines,  Inc.,  fit,  willing, 
and  able,  and  award  it  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation  of  property 
and  mail,  subject  to  conditions,  and  (2) 
canceling  the  certificate  authority 
currently  held  by  TCA,  Inc. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
July  29,  1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
48847  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590,  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFOfMATKM  CONTACT:  Ms. 
Delores  King,  Air  Carrier  Fitness 
Division  (X-56.  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590,  (202)  366-2343. 

Dated:  July  14, 1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Avmtion  and 

Intemationai  Affairs. 

IFR  Doc  94-17671  Filed  7-19-94;  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-55;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1994  Volkswagen 
Golf  HI  Passenger  Cars  Are  Eligible  for 
importation 

AGENCY:  National  Hi^way  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1994 
Volkswagen  Golf  III  passenger  cars  are 
eligible  for  importation. 

StiMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (tMHTSA)  of  a  petition 
for  a  determination  that  a  1994 


Volkswagen  Gotf  ID  that  was  not 

originally  manufactured  to  comply  with 
all  appiicaMe  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  UnWed  SHaX^s 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  fc»  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  dosing  date  for  comments 
on  the  petition  is  August  19, 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section. 
Room  5109,  National  Highvray  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
(Docket  hours  are  firom  9:30  am  to  4  praj 
FOR  FtlRTHER  IKFORMATIOII  COffTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Comphance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INPORMATKM: 

BackgnmiKi 

Under  49  U.S.C.  30141  (aMtlfA) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
Natiorral  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  lo  all  appKcaMe  Federal  motor 
vehicfe  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  detomined  tbrt  the  motor 
vehicle  is  substantislly  similar  to  a 
motor  vehicfe  originally  manufectured 
for  importation  into  and  sale  in  the 
United  State*,  certified  raider  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  sane  model  yeer  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  oMxlified  to  conform  to  all 
applicable  Federal  motor  vehide  safety 
standards. 

Petitions  for  eligibitjty  detenniitatiaas 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7.  NHTSA  publisfaea  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  afiords  interested  persons 
an  opportunity  to  canunent  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  oo  the  basis 
of  the  petitioD  and  any  comments  that 
it  has  received,  whether  the  vehicfe  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

JJC  Motors  of  Kingsville.  Maryland 
("J.K.")  (Registered  bnporter  No.  R-90-     . 
006)  has  petitioned  NHTSA  to 
determine  whether  1994  VoUcsw^en 


Volkswagen  Cotf  ID  that  «was  not 
originally  manufactured  to  comply  with 
all  appiicaMe  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  simihir  to 
a  vehicle  thai  was  originaUy 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufJacturer  as 
complying  with  the  safety  staiwlards, 
and  (2)  k  is  capable  of  being  readily 
modified  to  conforro  to  the  standards. 
DMJBSi  The  ckiang  date  for  comments 
on  the  petition  is  Augtist  19, 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  nnmber. 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington.  DC  20590. 
(Docket  hours  are  fiwn  9:30  am  to  4  pm) 
FOR  FURTHER  MFORMATION  COffTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
CompKance.  NHTSA  (202-366-5306). 

SUPPt^MENTARV  INRWMATtON: 

BackgrouiKi 

Under  49  U.S.C.  30141  fa )(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  maimfoctored  to 
conform  to  aU  appHcsMe  Federal  motor 
vehicJ©  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  detornined  thai  the  motor 
vehicle  is  substantially  simi  lar  to  a 
molCH-  vehicfe  originally  manufectored 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  th«Act), 
and  of  the  sante  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  C(»ifonn  to  all 
applicable  Federal  motor  veldcfe  safety 
standards. 

Petitions  for  eligibtlity  deteiminatioos 
may  be  submined  by  nther 
maaufactor^s  or  importers  wbo  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFH 
593.7.  NHTSA  publishes  notice  in  th« 
Federal  Register  of  each  petition  that  it 
receives,  mid  afidrds  interested  persons 
an  <^portunity  to  GtBument  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petitioo  and  any  comments  that 
it  has  received,  whether  the  vehide  is 
eligible  for  impoftatian.  The  agency 
then  publi^ies  this  determination  in  the 
Federal  Register. 

) JC  Motors  of  Kingsville.  Maryland 
("J.K.")  (Registered  Importer  No.  R-90- 
006)  has  petitioned  NHTSA  to 
determine  whether  1994  Volkswagen 
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Golini  passenger  cars  are  eltgibfe  for 
importation  into  the  United  States.  The 
vehicle  which  |.K.  believes  is 
substantially  nmilar  is  the  1994 
Volkswagen  Golf  HI  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  monuiacturer,  Votkswagen%verke 
A.G..  as  coofomaing  to  all  apphcable 
Federal  motw  vehicle  safety  standards. 
The  petitioner  claims  that  it  carefully 
compared  the  non-U.&.  certified  1994 
Volkswagaa  Golf  ID  to  its  U.S.  certified 
counterpart,  and  found  the  two  veiiicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1994  Volksvragpn 
Golf  in,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1994  Volkswagen 
Golf  in  is  Identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  *  *  *,  103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems.  105  Hydraulic  Brake  Systems, 
106  Brake  Hose*.  107  Reflecting 
Surfaces.  109  New  Pneumatic  Tires,  113 
Hood  UOch  Systems,  1 16  Brake  Fluid, 
124  Acceierator  Control  Systems,  201 
Ckxupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  impact 
Protection  for  the  Driver  Fnw  the 
Steering  Control  System.  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  BeH 
Assemblies.  210  Seat  Belt  Assembly 
Aachorag/es.  211  Wheel  Nuts.  Wheel 
Discs  and  Hubcaps.  212  Windshield 
Retention.  214  Side  Door  Strength.  216 
Roof  Crush  Resistance.  219  Windshield 
Zone  Intrusion.  301  Fuel  System 
Integrity,  302  FlammabUity  of  Interior 
Materials. 

Petiticmer  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  maimer  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  «rith  an  ECE 
symbol  on  the  brake  faihtre  indicator 
lamp;  (b)  recalibratioB  of  the 
speedometer/odometer  fitnn  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-modei  headlamp 


assemblies  which  incorpcxate  sealed 
beam  headlamps  and  front  sidemarkos; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp;  (d)  replacement  of 
baR>  failure  modules  with  U.S.-model 
components. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  Na  11 1  Rearview  hhrror. 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U^Snonodel 
component 

Standard  No.  114  Theft  Protection: 
installation  of  a  key  microswitch  in  the 
steering  lock  assembly,  and  a  warning 
buzzer. 

Standard  No.  115  Vehicle 
Identification  Number,  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nem«st  the  driver. 

Standard  Na  208  Occupant  Crosh 
Protection:  (a)  insUllation  of  a  seat  belt 
warning  buzzer,  wired  to  the  .<ieatbeh 
latch;  (b)  installation  of  a  passive 
restraint  system  consisting  of  door- 
anchored  automatic  belts  and  a  knee 
bolster,  lite  petiticmer  notes  that  the 
non-U.S.  certified  1994  Volkswagen 
Golf  IB  is  supplied  with  mounting 
points  and  boh  holes  for  the  installatian 
of  this  equifRnent  and  that  no  structural 
changes  are  necessary. 

Additionally,  the  petitioner  states  that 
bumper  shocks  must  be  installed  on  the 
noD-U.S.  certified  1994  Volkswagen 
Golf  m  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  Part  581.  The 
petitioner  further  notes  that  it  may  be 
necessary  to  instaU  a  U.S.-model 
bumper  cover  on  some  vehicles  to 
accommodate  the  maiker  lights. 

Interested  persons  are  invited  to 
sulwnit  conmtents  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  jnibmitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room    • 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  h  is  requested 
but  -not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  dosing  date 
indicated  above  will  be  consicfered.  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
•losing  date  will  also  be  cort^dered. 
Notice  of  final  action  on  the  petition 
Mrill  be  published  in  the  Federal 
Regisler  pursuant  to  the  authority 
indicated  below. 
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Authority:  49  U.S.C.  $0141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1 .50  and  501  is. 

Issued  on:  July  14, 1S(94. 
WilliuB  A.  Boehiy. 

Associate  Administiatdf  for  Enforcement. 
(FR  Doc.  94-17673  Fileil  7-19-94;  8ui5  am] 
mifftO  COM  4t10-M-M 


[Doctet  No.  94-32;  Nofc*  2] 

Detsnnination  That  Nonconforming 
1992  Marcedea  Don^  190E  Pasaanger 
Cars  Are  Ellgil>la  for  Importation 

AGENCY:  National  Hiihway  Traffic 
Safety  Administraticrfi  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconlorming  1992 
Mercedes-Benz  190E  passenger  cars  are 
eligible  for  importation. 


itior 
icii 


SUMMARY:  This  notic4  announces  the 
determination  by  NrfTSA  that  1992 
Mercedes-Benz  190E  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  |Jnited  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  b^r  its  manufacturer 
as  complying  with  ths  safety  standards 
(the  U.S. -certified  vetsion  of  the  1992 
Mercedes-Benz  190E1,  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 
DATES:  The  determinf  tion  is  effective 
July  20.  1994. 
FOR  FURTHER  MFORMAIDON  CONTACT:  Ted 
Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  1(202-366-5306). 

8UPPt.EMENTARY  INFOI«MATION: 

Baclcground  I 

Under  49  U.S.C.  3qi41(a)(l)(A) 
(formerly  section  108i[c)(3KA)(i)(I)  of  the 
National  Traffic  and  ilotor  Vehicle 
Safety  Act  (the  Act),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  apphc^ble  Federal  motor 
vehicle  safety  standa^s  shall  be  refused 
admission  into  the  Uoited  States  unless 
NHTSA  has  determined  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certifieid  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act). 
and  of  the  same  mod^l  year  as  the 
model  of  the  motor  v#hicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  canform  to  all 
applicable  Federal  m^tor  vehicle  safety 
standards.  I 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 


manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHSTA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

J.K.  Motors,  Inc.  of  Kingsville. 
Maryland  (Registered  Importer  R-90- 
006)  petitioned  NHTSA  to  determine 
whether  1992  Mercedes-Benz  190E 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  May  5.  1994  (59  FR  23256)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  determined  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
71  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1992  Mercedes-Benz  190E  (Model 
ID  201.029)  not  originally  manufactured 
to  comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
substantially  similar  to  a  1992 
Mercedes-Benz  190E  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.,C.  30115,  and  is  capable 
of  being  readily  modified  to  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  July  14. 1994. 
William  A.  BoeUy, 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  94-17674  Filed  7-l»-94:  8:45  am) 
BHJJNQ  CODE  «t1»-a»-M 


[Docket  No.  94-64;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1992  Ferrari 
348TB  Passenger  Cars  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1992 
Ferrari  348TB  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1992  Ferrari 
348TB  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  August  19. 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section. 
Room  5109.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
(Docket  hours  are  from  9:30  am  to  4:00 
p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  determined  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 


-    manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  ^tedfied  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  o»  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  Na 
R-90-009)  has  petitioned  NHTSA  to 
determine  whether  1992  Ferrari  348TB 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1992  Ferrari 
348TB  that  was  manufactured  for 
importation  into  and  .sale  in  the  United 
States  and  certified  by  its  manufacturer. 
Ferrari  S.p-A.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  states  that  it  carefully 
compared  the  non-U.S.  certified  1992 
Ferrari  348TB  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  nou-U.S.  certified 
1992  Ferrari  348TB,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  modified  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1992  Ferrari 
348TB  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  *  '  *  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems.  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses.  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires.  112 
Headlamp  Concealment  Devices.  113 
Hood  Latch  Systems.  116  Brake  Fhiid. 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints.  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Ctmtml  System,  204  Steering 
Control  Remward  Dtaplocement,  205 
Glazing  Materials.  206  Door  Locks  and 
Dow  Retention  Components,  20iJ 
Seating  Systems,  210  Seat  Beh 
Assembly  Anchorages.  Zn  Wheel  Nuts. 
Wheel  Discs  and  Hubcaps.  21 2  i 


mamifacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  oivthe 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  Na 
R-90-009)  has  petitioned  NHTSA  to 
determine  whether  1992  Ferrari  348TB 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1992  Ferrari 
348TB  that  was  manufactured  for 
importation  into  and^ale  in  the  United 
States  and  certified  by  its  manufacturer, 
Ferrari  S.pj\.,  as  confcwroing  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  states  that  it  carefully 
compared  the  non-U.S.  certified  1992 
Ferrari  348TB  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  nou-U.S.  certified 
1992  Ferrari  348TB.  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  modified  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1992  Ferrari 
348TB  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  *  •  *  103 
Defrosting  and  Befogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems.  105  Hydraulic  Brake  Systems, 
106  Brake  Hose»,  107  Reflecting 
Surfaces,  \09  New  Pneun>atic  Tires,  112 
Headlamp  Concealment  Devices.  113 
Hood  Latch  Systems.  118  Brake  Fluid. 
124  Accelerator  Cbntrol  Systems,  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints.  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Ctmtml  System,  204  Steering 
Control  Rearward  Dtsptacement.  205 
Glazing  Materiah.  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  210  Seat  Beit 
Assembly  Anchorages,  2U  Wbee/Nuts, 
Wheel  Discs  and  Hubcaps.  212 
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Windshield  Retention.  216  Roof  Crush 
Resistance.  219  Windshield  Zone 
Intrusion,  and  302  FkmmoMity  of 
Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  noo-U.S.  certified  1992  Ferrari 
348TB  complies  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 

Petitioner  also  contends  that  the  non- 
U.S.  certified  1992  Ferrari  348TB  is 
capable ,of  being  readily  modified  to 
meet  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  whitti  incorporate  sealed 
beam  headlamps;  (b)  installation  of  front 
and  rear  sidemarker/refiector 
assemblies;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  StJection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  flearwew  Mirrors; 
replacement  of  the  jjassenger  side 
rearview  mirror,  which  is  convex  but 
lacks  the  required  warning  statement. 
Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  microswitch  and 
a  warning  buzzer  in  the  steering  lotJc 
electrical  assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power-Operated 
Window  Systems:  rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  when  the 
ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installaticm  of  an  ignition 
switch-actuated  seat  belt  warning  lamp 
and  buzzer;  fb)  installation  of  a  passive 
restraint  sj'stem  consisting  of  driver  and 
passenger  side  autcmiatic  seat  beh 
assembHes,  tracks,  and  a  control  unit 
that  have  part  numbers  identical  to 
those  found  on  the  U.S.  certified  1992 
Ferrari  348TB.  The  petitioner  claims 
that  the  lower  dash  panel  on  the  non- 
U.S.  certified  1992  Ferrari  348TB  is 
identical  to  that  found  on  its  U.S. 
certified  counterpart,  and  that  a  knee 
bolster  is  not  supphed  on  the  U.S. 
certified  v^ide. 

Standard  No.  209  Seof  fi^ 
AssemNies:  installation  of  seat  behs 


labelled  in  accordance  with  the 
standard. 

Standard  No.  214  Side  Door  Stren^: 
installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  vah>e 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  ajnments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street  SW.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  <hat  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  data 
indicated  above  will  be  con.sidered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C  30141faMl)(A)  wd 
(bKt);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  July  14,  1994. 
William  A.  B«eUy, 

Associate  Administrator  for  Enforcement 
[FR  Doc  94-17675  Filed  7-19-94;  8.45  am| 
BILUNO  COOC  4tMM»-M 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Applications  For  Modification  of 
Exemptions  or  Applications  to  Become 
a  Party  to  an  Exemption 

AGENCY:  Researd)  and  Special  Programs 
Administration.  DOT. 
ACTION:  List  of  Applications  for 
Modification  of  Exemptions  or 
ApplicaticMis  to  Be»x)me  a  Party  to  an 
Exemption. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Trartsportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
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application  have  befen  shown  in  earlier 
Federal  Register  puplications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.,  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
appUcation  number^  Application 
numbers  with  the  suffix  "X"  denote  a 
modification  request.  Application 


Appttcatlon  1^. 


9781 -X  .. 

10645-X 

10977-X 


numbers  with  the  suffix  "P"  denote  a 

party  to  request.  These  applications 

have  been  separated  from  the  new 

applications  for  exemptions  to  facilitate 

processing. 

DATES:  Comments  must  be  received  on 

or  before  August  4, 1994. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 

Research  and  Special  Programs 

Administration,  U.S.  Department  of 

Transportation,  Washington,  DC  20590. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street 
SW.,  Washington,  DC. 


Applicant 


Chlohne  Institute,  Inc.,  Washington.  CK!  (See  Footnote  1)  

Essex  Cryogenics  of  Missouri.  Inc.  St.  Louis,  MO  (See  Footnote  2) 
Federal  Industries  Ck)rporation,  Newport,  MN  (See  Footnote  3)  


Renewal  of 
exemption 


9781 
10645 
10977 


'  To  modify  exemptK  n  to  provide  for  cargo  vessel  as  an  additional  mode  of  transportation  for  transporting  chlorine  cylinders. 

2  To  modify  exerTipti<»n  to  provide  for  a  1.2  capacity  insulated  non-DOT  Specification  cylinder  for  shipment  of  oxygen,  refrigerated  liquid.  Divi- 
sion 2.2. 

3  To  modify  exemption  to  provide  for  passenger-aircraft  as  an  additional  rrnxle  of  transportation  for  transporting  various  classes  of  hazardous 
matenal  in  specially  dasigned  packaging. 


Applicatton  No. 


7648-P  .. 

8582-P.. 

9275-P.. 

9275-P.. 

9275-P  .. 

9275-P.. 

9628-P  .. 

9723-^  .. 

972a-P  .. 

9735-P.. 

9741-P  .. 

10001 -P 

10441-P 

10933-P 

10982-P 

11119-P 

11119-P 

11135-P 

11136-P 

11184-P 

11249-P 

11253-P 


Applicant 


Great  Western  Aviation,  Inc.,  Ogden,  UT 

Gateway  Western  Railway,  Fairview  Heights,  IL  ....:..... 

Compar.  Inc.,  Hawthorne,  NY 

Halston  Borghese,  Inc.,  Jamestxjrg,  NJ  

Revton  Consumer  Products  Corporation,  Oxford,  NC  .. 

Estee  Lauder.  Melville,  NY  

Cometals.  Inc..  New  York,  rJY  

Tor^awanda  Tank  Transport  Service,  Inc.,  Buffalo,  NY 

General  Chemical  Corporation,  Framingham.  MA  

"K"  Une  America.  Inc..  Seattle,  WA 

Sunbelt  Services,  Seminole,  FL 

Grand  RapKJs  Welding  Supply  Co.,  Grand  Rapkls,  Ml 

General  Chemical  Corporatwn,  Framingtiam,  MA  

Chemical  Waste  Management,  Inc.,  Oak  Brook,  IL 

Applefon  Papers,  Inc.,  AppJeton,  Wl 

G.H.  Brown  Automotive,  Inc.,  Perkasie,  PA  

Auto  Refinish  Distntxjtors,  Inc.,  Tulsa,  OK 

GE  Sileones,  Waterlord,  NY  

Intematk)na<  Fireworks  Co.,  Inc.,  Newton,  NJ 

BP  Chemicals,  Inc.,  Cleveland,  OH 

Ashland  Chemical  Company,  Columbus,  OH 

Rhone-Poulenc,  Shelton,  CT 


Parties  to 
exemption 


7648 

8582 

9275 

9275 

9275 

9275 

9628 

9723 

9723 

9735 

9741 

10001 

10441 

10933 

10982 

11119 

11119 

11135 

11136 

11184 

11249 

11253 


This  notice  of  rec  iipt  of  applications 
for  modification  of  ( ixemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  Fait  107  of  the 
Hazardous  Materiali  e  Transportations 


Act  (49  U.S.C.  1806 


Issued  in  Washingto^,  DC,  on  July  14. 
1994. 

J.  Suzanne  Hedgepeth 

Chief.  Exemption  Prog  tiins.  Office  of 

Hazardous  Materials  i  xemptions  and 

Approvals. 

|FR  Doc.  94-17676  Fllfed  7-19-94;  8:45  ami 
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49  CFR  1.53(e)). 


Office  of  Hazardous  Materials  Safety; 
Applications  For  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  Applicants  for  - 
Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
bom  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Fart  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 


as  follows:  1-Motor  vehicle,  2-Rail 
freight.  3-Cargo  vessel,  4-Cargo  aircraft 
only,  5-Fassenger-carrying  aircraft. 
DATES:  Comments  must  be  received  on 
or  before  August  19, 1994. 
ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  niunber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  apphcation  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street.  SW.,  Washington,  DC. 


Federal  Register  /  Vi 


Application 


T1270-N 
11273-N 

11274-N 

11275-N 

11276-N 

1127&-N 

11281-N 

11282-N 

11283-N 

11284^^ 
11285-N 
11286-N 

11287-^^ 

1128&-N 
11289-N 


Applicant 


B.F.      Goodrich      Company, 
.  Henry,  IL 
Cherry-Air,  Inc..  Dallas,  TX  ..... 


U.S.  Department  of  Defense, 
Falls  Church,  VA. 


DHE  Fabrication  and  Machin- 
ing, Vereeniging,  RA. 


CP  Clare  Corporation,  Wake- 
fieM.  MA. 


Regk)nal    Hospital    Services, 
Inc..  Portsmouth.  VA. 


E.I.  du  Pont  de  Nemours  and 
Company,  Wilmington,  DE. 


Idaho  Power  Company.  Boise, 
ID. 


Zesto  Therm,  Inc..  Cincinnati, 
OH. 


Webb  Chemical  Service  Corp.. 
Muskegon,  Ml. 

Akzo    Chemicals.    Inc..    Chi- 
cago. IL 

Intematkxral     Sensor     Tech- 
nology, Irvine.  CA. 


DADCO.  Detroit.  Ml 


Intercontinental        Packaging 
Corporation,  Tuckahoe,  NY. 

Western  Industries.  Inc.,  Mil- 
waukee, Wl. 


4! 


41 


4< 


4C 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
Accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C  1806;  49  CFR  1.53  (e)). 


l! 
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New  Exemptions 


Application 


T1270-N 
11273-N 

11274-N 

11275-N 

1127&-N 

11278-N 

11281-N 

11282-N 

11283-N 

11284-N 
11285-N 
11286-N 

11287-N 

11288-N 
11289-N 


Applicant 


Idaho  Power  Company,  Boise. 
ID. 


Zesto  Therm,  Inc..  Cincinnati. 
OH. 


Webb  Chemical  Service  Corp.. 

Muskegon,  Ml. 

Ak20    Chemicals.    Inc..    Chi- 
cago, IL 

International     Sensor     Tectv 
nology,  Irvine.  CA.  - 


DADCO.  Detroit.  Ml 


Intercontinental        Packaging 
Corporation.  Tuckahoe.  NY. 

Western  Industries.  Inc..  Mil- 
waukee. Wl. 


Regulat)on(s)  affected 


B.F.      Goodrich      Company, 
.  Henry,  IL 
Cherry-Air.  Inc..  Dallas,  TX  ... 


U.S.  Department  of  Defense. 
Falls  Church,  VA. 


DHE  Fabrk:ation  and  Machirv 
ing.  Vereeniging,  RA. 


CP  Clare  Corporation,  Wake- 
field. MA. 


Regwnal    Hospital    Services, 
Inc.,  Portsmouth.  VA. 


E.I.  du  Pont  de  Nemours  and 
Company.  Wilmington,  DE. 


49  CFR  174.67  (i)  &  (j) 


49     CFR     171.11,     172.101. 
172204(c)(3).  173.27, 

175.30(a)(1).  175.320(b). 

49  CFR  173.306(c)  


49  CFR  178.245 


49  CFR  171.2,  172J200, 
172.202,  172204,  17225, 
172.300.  172.400, 173.164. 


49  CFR  171.8 


49  CFR  172.101/SP  B-14,  B- 
32  and  T-38. 


49  CFR  173.302 


49      CFR      1712.      172.101. 
173.1(b).  173.124(c), 

173.144. 


49  CFR  174.67(1) 
49  CFR  173225  . 
49  CFR  173.4  


49  CFR  173.306(0 

49  CFR  173.306  ... 
49  CFR  178.65  


Nature  of  exemption  thereof 


To  authonze  chlorine  filled  tank  cars  to  remain  connected 
without  the  physical  presence  of  an  untoader  (Mode  2.) 

To  authorize  the  transportation  of  certain  Djvjskxi  1.1,  12, 
1.3  and  1.4  explosives  that  are  not  permrtted  for  shipment 
by  air,  or  are  in  quantities  greater  than  those  authorized 
(Mode  4.) 

To  authorize  the  transportation  of  personaBy-owned  fire  extin- 
guisher bottles  in  private  owned  vehicles  shipped  under 
military  or  civilian  pennanent  change  of  station  orders 
aboard  cargo  vessel.  (Mode  3.) 
To  authonze  the  transportation  of  non-DOT  speafication  port- 
able tanks  similar  to  DOT  Specification  51 ,  except  they  are 
equipped  with  openings  in  vanous  kwations  on  the  same 
end  for  use  in  transporting  vanous  hazardous  matenals 
classed  as  Division  2.1,  2.2  and  2.3.  (IModes  1,  2,  3.) 
To  authonze  the  transportation  of  miniature  switchirig  devices 
consisting  of  two  subassemblies  joined  together  in  sealed 
glass  tubes  with  Nmifed  quantitiea  of  mercury,  Class  8,  to 
be  shipped  without  required  markir>gs  arxJ  labelling.  (Mode 
5) 
To  authorize  the  transportatkxi  of  medcal  waste,  classed  as 
Division  6.2.  in  plastic  bags  overpacked  in  polyethylene 
roll-off  type  containers  equipped  with  ltd  hinged  with  steel 
bar.  (Model.) 
To  authorize  the  transportation  of  certain  Class  8  materials 
and  Division  6.1,  PIH  material  in  unmsulafed  MC  312,  330, 
331  and  DOT  412  cargo  tanks  and  DOT  51  portable  tanks 
of  stainless  steel  construction.  (Mode  l.) 
To  authorize  tt»  transportation  of  air,  compressed.  Division 
22  In  nofvDOT  specifkatton  cyhnders  comperabto  to  3AA 
and  3AAX  equipped  with  mpfure  disk  pressure  relief  de- 
vices. (Mode  1.) 
To  auttK)rize  tt»  transportation  of  flameless  hearing  devices 
containing  small  quantities  of  matenal  classed  as  Division 
4.3  to  be  transported  as  consumer  commodity,  ORM-D 
(Modes  1,  2.) 
To  authorize  rail  cars  containing  certain  hazardous  matenals. 
Class  8  and  9  to  remain  connected  without  the  physical 
presence  of  an  unkader.  (Mode  2.) 
To  authorize  the  transportatkxi  of  organk:  peroxkJes,  classed 
as  Division  62,  to  be  transported  in  non-DOT  specification 
intermediate  bulk  containers.  (Mode  1.) 
To  authonze  the  transportation  of  non-DOT  specification  per- 
meation devKes  containing  limited  quanrtites  of  various 
hazardous  matenals  classed  as  Division  12,  22  2  3  61 
and  Class  3  and  9.  (Modes  1 ,  2,  3,  4,  5.) 
To  provide  for  alternative  testing  criteria  for  gas  spring  de- 
vk:es     containing     small     quantities     of     compressed, 
nonflammable  nitrogen  gas  pressurized  from  250  psi  to 
2175  psi  at  70  degree  F.  (Modes  1,  2,  3, 4,  5.) 
To  authorize  an  alternative  testing  method  for  leak  detectkxi 
m  specially  designed  aeroso(  containers  charged  vwth  Divk 
SKjn  2.2  materials.  (Modes  i ,  2, 3, 4,  5.) 
To  authonze  an  attemative  testing  method  for  leak  detection 
of  DOT-SpecifBation  39  non-reusab»e  cylinders  containing 
certain  compressed  gases.  (Modes  l,  2, 3, 4.) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
Accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C  1806;  49  CFR  1.53  (e)). 


Issued  in  Washington,  DC,  on  July  15, 
1994. 

J.  Suzanne  Hedgepeth, 

Chief,  Exemption  Programs,  Office  of 

Hazardous  Materials  Exemptions  and 

Approvals. 

JFR  Doc  94-17677  Filed  7-19-94;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Tax  Counseling  for  the  Elderty  (TCE) 
Program;  Availability  of  Application 
Packages 

AGENCY:  hitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Availability  of  TCE  application 
packages. 
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SUMMARY:  This  document  provides 
notice  of  the  availability  of  Application 
Packages  for  the  1915  Tax  Counseling 
for  the  Elderly  (TC8)  Program. 

OAT^:  Application  ^ckages  are 
available  from  the  IRS  at  this  time.  The 
deadline  for  submitting  an  application 
package  to  the  IRS  lor  the  1995  Tax 
Counseling  for  the  Elderly  (TCE) 

Program  is  August  iz,  1994. 

1 

ADDRESSES:  Application  Packages  may 
be  requested  by  contacting:  Program 
Manager,  Tax  Counseling  for  the  Elderly 
Program,  Internal  Revenue  Service, 
External  Liaison  Ditision  (PC£),  1111 
Constitution  Ave.,  NW.,  Room  7207, 
Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Haag,  External  Liaison  Division 
(PC:E).  Room  1311,  Internal  Revenue 
Service.  1111  Constitution  Ave..  NW., 
Washington,  DC  20224.  The  non-toll- 
free  telephone  numpra'  is:  (202)  622- 
7664.  I 

SUPPLEMENTARY  INFORMATION:  Authority 
for  the  Tax  Counseling  for  the  Elderly 
(TCE)  Program  is  contained  in  Section 
163  of  the  Revenue  Act  of  1978,  Pub.  L. 
95-600,  (92  Stat.  12^10).  November  6. 
1978.  Regulations  vvjere  published  in  the 
Federal  Register  at  44  FR  72113  on 
December  13, 1979.  Section  163  gives 
Internal  Revenue  Service  authority  to 
enter  into  cooperative  agreements  with 
private  or  public  noti-profit  agencies  or 
organizations  to  establish  a  network  of 
trained  volunteers  t^i  provide  free  tax 
information  and  reti^  preparation 
assistance  to  elderly  individuals. 
Elderly  individuals  are  detined  as 
individual  age  60  aiid  over  at  the  close 
of  their  taxable  year 

Cooperative  agreetnents  will  be 
entered  into  based  qpon  competition 
among  eligible  agencies  and 
organizations.  Because  applications  are 
being  solicited  befojte  the  FY  1995 
budget  has  been  apjiroved,  cooperative 
agreements  will  be  ^tered  into  subject 
to  appropriation  of  Ainds.  Once  funded, 
sponsoring  agencies:and  organizations 
will  receive  a  grant  rom  the  IRS  for 
administrative  expenses  and  to 
reimburse  volunteers  for  expenses 
incurred  in  training  and  in  providing 
tax  return  assistance  The  Tax 
Counseling  for  the  ^derly  (TCE) 
Program  is  referenced  in  the  Catalog  of 
Federal  Domestic  A^istance  in  Section 
21.006. 

Beveriy  P.  Monaco. 
Acting  Director,  Exterrhl 
IFR  Doc  94-17568  Fil^d 

BILUNG  COD€  4830-01-0 


Liaison  Division. 
7-19-94;  8:45  ami 


[Delegation  Order  No.  1 1  (Rev.  24)] 

Deputy  Assistant  Commissioner 
Ontemational),  et  al.;  Delegation  of 
Authority 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Delegation  of  Authority. 

SUMMARY:  The  authority  to  accept, 
reject,  or  acknowledge  withdrawal  of 
offers  in  compromise  is  delegated  to 
sp>eciiic  service  center,  compliance 
center,  and  district  office  officials. 
Depending  on  the  type  of  action  to  be 
taken  and  the  amount  of  the  liability 
sought  to  be  compromised,  the  authority 
may  be  redelegated  (26  U.S.C  7122). 
EFFECUVE  DATE:  June  21. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Kelly,  Program  Analyst,  Office  of 
Operations  (CP:CO:0),  room  7238, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224:  telephone  (202)  622-6933 
(not  a  toll-free  call). 
Order  No.  11  (Rev.  24). 
Effective  date:  June  21. 1994. 
Authority  to  Accept  or  Reject  Offers  in 

Compromise. 

The  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by 
Treasury  Order  Nos.  150-04  and  150- 
09.  26  CFR  301.7122-1  and  28  CFR 
301.7701-9,  and  Treasury  Order  No. 
150-13  is  hereby  delegated  as  follows: 

1.  The  Deputy  Assistant 
Commissioner  (International);  regional 
counsel:  regional  directors  of  Appeals, 
and  chiefs,  assistant  chiefs,  associate 
chiefs,  and  team  chiefs  or  team 
managers  as  to  their  respective  cases,  in 
Appeals  offices;  are  delegated  authority 
under  section  7122  of  the  Internal 
Revenue  Code  to  accept  offers  in 
compromise  and  to  reject  and 
acknowledge  vnthdrawal  of  offers  in 
compromise  for  matters  under  their 
respective  jurisdictions  regardless  of  the 
amount  of  the  liability  sought  to  be 
compromised. 

2.  Chiefs,  Compliance  Division,  in 
service  centers  and  Chief.  Collection 
Division,  in  Austin  Compliance  Center 
are  delegated  authority  under  section 
7122  of  the  Internal  Revenue  Code  to 
accept  offers  in  compromise  and  to 
reject  and  acknowledge  withdrawal  of 
offers  in  compromise  for  matters  under 
their  resj)ective  jurisdictions  regardless 
of  the  amount  of  the  liability  sought  to 
be  compromised.  Division  chiefs  may 
redelegate  to  service  center  and  Austin 
Compliance  Center  Collection  Branch 
chiefs  the  authority  to  reject  and 
acknowledge  withdrawal  of  all  offers  in 
compromise,  regardless  of  the  amount  of 
the  liability  sought  to  be  compromised, 
and  to  accept  offers  in  compromise 


where  the  amount  of  the  liability 
(including  interest,  penalty,  additional 
amount,  or  addition  to  tax)  is  less  than 
$100,000. 

3.  Division  chiefs  in  districts  are 
delegated  authority  under  section  7122 
of  the  Internal  Revenue  Code  to  accept 
offers  in  compromise  and  to  reject  and 
acknowledge  withdrawal  of  offers  in 
compromise  for  matters  under  their 
respective  jurisdictions  regardless  of  the 
amount  of  the  liability  sought  to  be 
compromised.  Chiefs.  Collection 
Division,  may  redelegate  to  any 
Collection  Branch  chief,  including 
Automated  Collection  and  Collection 
Support  Branch  chiefs,  the  authority  to 
reject  and  acknowledge  withdrawals  of 
all  offers  in  compromise  regardless  of 
the  amount  of  the  liability  sought  to  be 
compromised  and  to  accept  offers  in 
compromise  regardless  of  the  amount  of 
the  hability  sought  to  be  compromised. 
Chiefs,  Collection  Division,  may        -    • 
redelegate  to  Automated  Collection 
assistant  branch  chiefs  the  authority  to 
reject  and  acknowledge  withdrawals  of 
all  offers  in  compromise  regardless  of 
the  amount  of  the  liability  sought  to  be 
compromised.  Chiefe,  Collection 
Division,  may  redelegate  to  group 
managers  in  the  Collection  Field 
function;  to  Chief,  Advisory  or 
Insolvency  imit,  or  equivalent,  GS-12  or 
above,  in  Special  Procedures  function: 
and  to  Automated  Collection  assistant 
branch  chie&  the  authority  to  accept 
offers  in  compromise  where  the  amount 
of  the  liability  (including  interest, 
penalty,  additional  amount,  or  addition 
to  tax)  is  less  than  $100,000. 

4.  Chief,  Field  Branch,  in  Collection, 
and  Chief,  Special  Procedures  or 
equivalent,  in  blended  districts,  are 
delegated  the  authority  to  accept  offers 
in  compromise  where  the  amount  of  the 
liability  (including  interest,  penalty, 
additional  amount,  or  addition  to  tax)  is 
less  than  $100,000  and  to  reject  and 
acknowledge  withdrawal  of  all  offers  in 
compromise  regardless  of  the  amount  of 
the  liability  sought  to  be  compromised. 

5.  Group  managers  in  Collection  Field 
function  and  Chief,  Advisory  or 
Insolvency  unit  or  equivalent,  GS-12  or 
above,  in  Special  Procedures  function  in 
districts  are  delegated  the  authority  to 
reject  and  acknowledge  withdrawals  of 
all  offers  in  compromise  for  matters 
under  their  respective  jurisdictions 
regardless  of  the  amount  of  the  liability 
sought  to  be  compromised. 

6.  Chiefs,  Examination  Division,  may 
redelegate  to  any  Chief,  Quality 
Measurement  Staff,  or  Chief.  Planning 
and  Special  Programs,  the  authority  to 
reject  and  acknowledge  withdrawals  of 
all  offers  in  compromise  regardless  of 


the  amount  of  the  liability  sought  to  be 
compromised. 

7.  The  authority  delegated  to  division 
chiefs,  branch  chiefs,  assistant  branch 
chiefs,  group  managers,  and  Chief, 
Advisory  or  Insolvency  unit.  GS-12  or 
above,  does  not  include  the  authority  to 
reject  offers  in  compromise  for  public 
policy  reasons.  Authority  to  reject  offers 
in  compromise  for  public  policy  reasons 
is  restricted  to  the  Deputy  Assistant 
Commissioner  (International);  associates 
chief  counsel;  regional  counsel;  regional 
directors  of  Appeals;  chiefs  and 
associate  chiefs.  Appeals  offices;  district 
directors;  service  center  directors;  and 
Director,  Austin  Comphance  Center. 
This  authority  may  not  be  redelegated. 
The  authority  delegated  to  regional 
counsel  may  not  be  redelegated,  except 
that  the  authority  to  reject  offers  in 
compromise  for  other  than  public  policy 
reasons  may  be  redelegated,  but  not 
lower  than  to  district  counsel'  Regional 
directors  of  Appeals  and  chiefs  and 
associate  chiefs.  Appeals  offices,  may 
not  redelegate  this  authority. 

8.  District  directors;  service  center 
directors;  Director.  Austin  Compliance 
Center;  and  regional  directors  of 
Appeals  are  delegated  the  authority  to 
accept  offers  in  compromise  in  the  event 
Counsel  renders  a  negative  legal 
opinion,  regardless  of  the  amount  of  the 
liability  sought  to  be  compromised.  This 
applies  only  to  offers  in  compromise — 
Doubt  as  to  Collectibility.  This  authority 
may  not  be  redelegated. 

9.  The  authority  in  this  delegation 
order  may  not  be  redelegated  except  as 
indicated. 

10.  To  the  extent  4hat  the  authority 
previously  exercised  consistent  with 
this  order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 

11.  Delegation  Order  No.  11  (Rev.  23). 
effective  December  7, 1993.  is 
superseded. 

Dated:  June  21, 1994. 
Phil  Brand, 

Chief  Compliance  Officer. 
IFR  Doc.  94-17564  Filed  7-1»-94;  8:45  ami 
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the  amount  of  the  liability  sought  to  be 
compromised. 

7.  The  authority  delegated  to  division 
chiefs,  branch  chiefs,  assistant  branch 
chiefs,  group  managers,  and  Chief, 
Advisory  or  Insolvency  unit,  GS-12  or 
above,  does  not  include  the  authority  to 
reject  offers  in  compromise  for  public 
policy  reasons.  Authority  to  reject  offers 
in  compromise  for  public  policy  reasons 
is  restricted  to  the  Deputy  Assistant 
Commissioner  (International);  associates 
chief  counsel;  regional  counsel;  regional 
directors  of  Appeals;  chiefs  and 
associate  chiefs.  Appeals  offices;  district 
directors;  service  center  directors;  and 
Director,  Austin  Comphance  Center. 
This  authority  may  not  be  redelegated. 
The  authority  delegated  to  regional 
counsel  may  not  be  redelegated,  except 
that  the  authority  to  reject  offers  in 
compromise  for  other  than  public  policy 
reasons  may  be  redelegated,  but  not 
lower  than  to  district  counsel?  Regional 
directors  of  Appeals  and  chiefs  and 
associate  chiefs.  Appeals  offices,  may 
not  redelegate  this  authority. 

8.  District  directors;  service  center 
directors;  Director,  Austin  Compliance 
Center;  and  regional  directors  of 
Appeals  are  delegated  the  authority  to 
accept  offers  in  compromise  in  the  event 
Counsel  renders  a  negative  legal 
opinion,  regardless  of  the  amount  of  the 
liability  sought  to  be  compromised.  This 
applies  only  to  offers  in  compromise — 
Doubt  as  to  Collectibility.  This  authority 
may  not  be  redelegated. 

9.  The  authority  in  this  delegation 
order  may  not  be  redelegated  except  as 
indicated. 

10.  To  the  extent  -that  the  authority 
previously  exercised  consistent  with 
this  order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 

11.  Delegation  Order  No.  11  (Rev.  23), 
effective  December  7, 1993,  is 
superseded. 

Dated:  June  21, 1994. 
Phil  Brand, 

Chief  Compliance  Officer. 
[FR  Doc.  94-17564  Filed  7-19-94;  8:45  ami 
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Tax  on  Certain  Imported  Substances 
(Monochlorot)enzene,  et  aL);  Notice  ol 
Detenninations 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
detefminations,  under  Notice  89-61. 
that  the  list  of  taxable  substances  in 
section  4672(a)(3)  will  be  modified  to 
include  monochlorobenzene  and  ethyl 
chloride. 

EFFECTIVE  DATE:  This  modification  is 
effective  April  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries).  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  4672(a),  an  importer  or 
exporter  of  any  substance  may  request 
that  the  Secretary  determine  whether 
such  substance  should  be  listed  as  a 
taxable  substance.  The  Secretary  shall 
add  such  substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61,  1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  July  12, 1994.  the  Secretary 
determined  that  monochlorobenzene 
and  ethyl  chloride  should  be  added  to 
the  list  of  taxable  substances  in  section 
4672(a)(3).  effective  April  1. 1994. 

The  rate  of  tax  prescribed  for 
monochlorobenzene,  under  section 
4671(b)(3),  is  $4.22  per  ton.  This  is 
based  upon  a  conversion  factor  for 
chlorine  of  0.315  and  a  conversion 
factor  for  benzene  of  0.6939. 

The  rate  of  tax  prescribed  for  ethyl 
chloride,  under  section  4671  {b)13).  is 
$2.29  per  ton.  This  is  based  upon  a 
conversion  factor  for  ethylene  of  0.4379 


and  a  conversion  factor  for  hvdrochloric 
acid  of  0.5621. 

The  petitioner  is  PPG  Industries.  Inc. 
a  manufacturer  and  exporter  of  these 
substances.  No  material  comments  were 
received  on  these  {)etitions.  The 
following  information  is  the  basis  for 
the  determinations. 

Monochlorobenzene 

HTS  number:  2903.61.10.00 
CAS  number:  108-90-7 

Monochlorobenzene  is  derived  from 
the  taxable  chemicals  chlorine  and 
benzene.  Monochlorobenzene  is  a  liquid 
produced  predominantly  by  the  direct 
chlorination  of  benzene.  The 
stoichiometric  material  consumption 
formula  for  monochlorobenzene  is: 
Cb  (chlorine)+GsHs  (benzene) >  GiH.CI 

(monochlorobenzene)+HCl  (hydrogen 

chloride) 

Monochlorobenzene  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  100  percent  by  weight  of  the 
materials  used  in  its  production. 

Ethyl  chloride 

HTS  number:  2903.11.00.20 
CAS  number:  75-00-3 

Ethyl  chloride  is  derived  from  the 
taxable  chemicals  ethylene  and 
hydrochloric  acid.  Ethyl  chloride  is  a 
gas  produced  predominantly  by  the 
hydk)chlorination  of  ethylene. 

The  stoichiometric  material 
consumption  formula  for  ethyl  chloride 
is: 

CjH4  (ethylene)-»^HCl  (hydrochloric  acid) 
>  CjHjQ  (ethyl  chloride) 

Ethyl  chloride  has  been  determined  to 
be  a  taxable  substance  because  a  review 
■of  its  stoichiometric  material 
consumption  formula  shows  that,  based 
on  the  predominant  method  of 
production,  taxable  chemicals  constitute 
100  percent  by  weight  of  the  materials 
used  in  its  production. 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer.  Assistant 

Chief  Counsel  (Corporate). 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meefngs  pubJished  under 


the  'Government  in  the 


L.  94-409)  5  U.S.C.  552Xe)(3). 


sunshine  Act"  (Pub. 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 


TIME  AND  DATE:  10:00 
25,  1994. 


a.m..  Monday.  July 


PUVCE:  Marriner  S.  E<  cies  Federal 
Reserve  Board  Building,  C  Street 


994 


entrance  between  20th- and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
■  previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 


Federal  Register 

Vol.  59.  No.  138 
Wednesday.  July  20,  1994 


Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated;  July  15. 1994. 
Jennifier  |.  Johnson, 

Associa  te  Secretary  of  the  Board. 

IFR  Doc  94-17715  Filed  7-18-94:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 


50  CFR  Part  32 

BIN  10ia-AC59 


^ 


Refuge-Specific  Hunting  and  Fishing 
Regulations  j 

AGENCY:  Fish  and  VVildlife  Service, 

Interior. 

ACnOM:  Proposed  r  iile. 


■SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  amend  certain 
regulations  that  pertain  to  migratory 
game  bird  hunting,  upland  game 
hunting,  big  game  hunting  and  sport 
fishing  on  individual  national  wildlife 
refuges.  Refuge  busting  and  fishing 
programs  are  revieived  annually  to 
determine  whether  the  individual  refuge 
regulations  governing  these  programs 
should  be  modified,  deleted  or  have 
additions  made  to  jhem.  Changing 
environmental  conditions.  State  and 
Federal  regulationg,  and  other  factors 
affeciing  wildlife  populations  and 
habitat  may  wantuit  modifications  to 
ensure  the  continued  compatibility  of 
hunting  and  fishing  with  the  purposes 
for  which  the  individual  refuges  were 
established.  Modifications  are  designed, 
to  the  extent  practi^l,  to  make  refuge 
hunting  and  fishing  programs  consistent 
with  State  regulatidns. 
DATES:  Comments  on  this  proposed  rule 
will  be  accepted  on  or  before  September 
19. 1994. 

ADDRESSES:  Address  comments  to: 
Assistant  Director-fRefuges  and 
Wildhfe,  U.S.  Fish  bnd  Wildhfe  Service. 
1849  C  Street.  NW.MS  670  ARLSQ, 
Washington,  DC  20240. 

F0«  FURTHER  INF0Rl(WT10N  COffTACT: 
Duncan  L.  Brown,  $sq.  at  the  above 
address;  Telephone  (703)  358-1744. 
SUPPLEMENTARY  INFORMATION:  50  CFR 
part  32  contains  provisions  governing 
hunting  and  fishing  on  national  wildlife 
refuges.  Hunting  artd  fishing  are 
regulated  on  refugee  to  (1)  ensure 
compatibility  with  ^fuge  purposes,  (2) 
properly  manage  the  wildlife  resource. 
(3)  protect  other  refuge  values,  and  (4) 
ensure  refuge  user  ^fety.  On  many 
refuges,  the  Servicej  policy  of  adopting 
State  hunting  regulations  is  adequate  in 
meeting  these  objectivAs.  On  other 
refuges,  it  is  necessary  tr,  supplement 
State  regulations  w^  more  restrictive 
Federal  regulations  to  ensure  that  the 
Service  meets  its  management 
responsibilities,  as  Outlined  under  the 
section  entitled  "Conformance  with 
Statutory  and  Regulatory  Authorities." 
Refuge-specific  bunking  and  fishing 


regulations  may  be  issued  only  after  a 
wildlife  refuge  is  opened  to  migratory 
game  bird  hunting,  upland  game 
hunting,  big  game  himting  or  sport 
fishing  through  publication  in  the 
Federal  Register.  These  regulations  may 
list  the  wildlife  species  that  may  be 
hunted  or  are  subject  to  sport  fishing, 
seasons,  bag  limits,  methods  of  hunting 
or  fishing,  descriptions  of  open  areas, 
and  other  provisions  as  appropriate. 
Previously  issued  refuge-specific 
regulations  for  hunting  and  fishing  are 
contained  in  50  CFR  part  32.  Many  of 
the  proposed  amendments  to  these 
sections  are  lieing  promulgated  to 
standardize  and  clarify  the  existing 
language  of  these  regulations. 

Request  for  Comments 

Department  of  the  Interior  policy  is, 
whenever  practicable,  to  afford  the 
public  a  meaningful  opportimity  to 
participate  in  the  rulemaking  process.  A 
60-day  comment  period  is  specified  in 
order  to  facilitate  pubUc  input. 
Accordingly,  interested  persons  may 
submit  written  comments  concerning 
this  proposed  rule  to  the  person  listed 
above  under  the  heading  ADDRESSES.  All 
substantive  comments  will  be  reviewed 
and  considered. 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA)  of  1966. 
as  amended  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically.  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  of  the  Interior  to  permit  the 
use  of  any  area  within  the  Refuge 
System  for  any  purpose,  including  but 
not  limited  to,  hunting,  fishing  and 
public  recreation,  accommodations  and 
access,  when  he  determines  that  such 
uses  are  compatible  with  the  major 
purpose(s)  for  which  the  area  was 
established. 

The  Refuge  Recreation  Act  authorizes 
the  Secretary  to  administer  areas  within 
the  Refuge  System  for  public  recreation 
as  an  appropriate  incidental  or 
secondary  use  only  to  the  extent  that  it 
is  practicable  and  not  inconsistent  with 
the  primary  purpose(s)  for  which  the 
areas  were  established.  The  Refuge 
Recreation  Act  also  authorizes  the 
Secretary  to  issue  regulations  to  carry 
out  the  purposes  of  the  Act.  Hunting 
and  sport  fishing  plans  are  developed 
for  each  refuge  prior  to  opening  it  to 
hunting  or  fishing.  In  many  cases, 
refuge-specific  hunting  and  fishing 
regulations  are  included  in  the  hunting 
and  sport  fishing  plans  to  ensiue  the 
compatibility  of  the  hunting  and  sport 


fishing  programs  with  the  purposes  for 
which  the  refuge  was  established.  Initial 
compliance  with  the  NWRSAA  and 
Refuge  Recreation  Act  is  ensured  when 
himting  and  sport  fishing  plans  are 
developed,  and  the  determinations 
required  by  these  acts  are  made  prior  to 
the  addition  of  refuges  to  the  lists  of 
areas  open  to  hunting  and  fishing  in  50 
CFR  part  32.  Continued  compliance  is 
ensiued  by  annual  review  of  hunting 
and  sport  fishing  programs  and 
regulations. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
1849  C  Street  NW.,  MS  224  ARLSQ, 
Washington,  DC  20240;  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1018-0014), 
Washington,  DC  20503. 

Economic  Effect 

This  rulemaking  was  not  subject  to 
the  Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  been  done  to  determine 
whether  the  rulemaking  would  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
businesses,  organizations  or 
governmental  jurisdictions.  This 
proposed  rule  would  have  minimal 
effect  on  such  entities. 

Federalism 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment. 

Environmental  Consideratioas 

Compliance  with  the  National 
Environmental  PoUcy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  is  ensured  when 
hunting  and  sport  fishing  plans  are 
developed,  and  the  determinations 
required  by  these  acts  are  made  prior  to 
the  addition  of  refuges  to  the  lists  of 
areas  open  to  hunting  and  fishing  in  50 
CFR  part  32.  The  amendment  of  refuge- 
specific  hunting  and  fishing  regulations 
are  subject  to  a  categorical  exclusion 
from  the  NEPA  process  if  they  do  not 
significantly  alter  the  existing  use  of  a 
particular  national  wildlife  refuge.  The 
B.(5)  Service  exclusion  is  employed 
here  as  these  amendments  are 
considered  "(mlinor  changes  in  the 
amounts  or  types  of  public  use  on  FWS 
or  State-managed  lands,  in  accordance 
with  regulations,  management  plans, 
and  procedures."  These  propo^ 
refuge-sp>ecific  hunting  and  fishing 
revisions  to  existing  regulations  simply 
qualify  or  otherwise  define  an  existing 
hunting  or  fishing  activity  for  purposes 
of  resource  management.  The  changes 
proposed  in  this  rulemaking  would  not 
substantially  alter  the  existing  uses  of 
the  refuges  involved.  Information 
regarding  bunting  and  fishing  permits 
and  the  conditions  that  apply  to 
indivi(Jual  refuge  hunts,  sport  fishing 
activities  and  maps  of  the  respective 
areas  are  retained  at  refuge  headquarters 
and  can  be  obtained  from  the  regional 
offices  of  the  U.S.  Fish  and  Wildlife 
Service  at  the  addresses  listed  below: 

Region  1— California,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 
Assistant  Regional  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service,  Eastside  Federal  Complex, 
Suite  1692,  911  N£.  11th  Avenue, 
Portland,  Oregon  97232-4181; 
Telephone  (503)  231-6214. 

Region  2 — ^Arizona,  New  Mexico, 
Oklahoma  and  Texas.  Assistant 
Regional  Director— Refuges  and  Wildlife 
U.S.  Fish  and  Wildlife  Service,  Box 
1306,  Albuquerque,  New  Mexico  87103; 
Telephone  (505)  766-1829. 

Region  3 — Illinois,  Indiana,  Iowa, 
Michigan,  Miimesota,  Missouri,  Ohio 
and  Wisconsin.  Assistant  Regional 
Director^Refuges  and  Wildlife.  U.S. 
Fish  and  Wildlife  Service,  Federal 
Building.  Fort  Snelling,  Twin  Qties, 
Minnesota  5S111;  Telephone  (612)^  725- 
3507. 
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accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Considerations 

Compliance  with  the  National 
Environmental  PoUcy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  is  ensured  when 
hunting  and  sport  Gshing  plans  are 
developed,  and  the  determinations 
required  by  these  acts  are  made  prior  to 
the  addition  of  refuges  to  the  lists  of 
areas  open  to  hunting  and  fishing  in  50 
CFR  part  32.  The  amendment  of  refuge- 
specific  hunting  and  fishing  regulations 
are  subject  to  a  categorical  exclusion 
from  the  NEPA  process  if  they  do  not 
significantly  alter  the  existing  use  of  a 
particular  national  wildlife  refuge.  The 
B.(5)  Service  exclusion  is  employed 
here  as  these  amendments  are 
considered  "(mjinor  changes  in  the 
amounts  or  types  of  public  use  on  FWS 
or  State-managed  lands,  in  accordance 
with  regulations,  management  plans, 
and  procedures."  These  proposed 
refuge-sp>ecific  hunting  and  fishing 
revisions  to  existing  regulations  simply 
qualify  or  othenvise  define  an  existing 
hunting  or  fishing  activity  for  purposes 
of  resource  management.  The  changes 
proposed  in  this  rulemaking  would  not 
substantially  alter  the  existing  uses  of 
the  refuges  involved.  Information 
regarding  hunting  and  fishing  permits 
and  the  conditions  that  apply  to 
indivicjual  refuge  hunts,  sport  fishing 
activities  and  maps  of  the  respective 
areas  are  retained  at  refuge  headquarters 
and  can  be  obtained  from  the  regional 
offices  of  the  U.S.  Fish  and  Wildlife 
Service  at  the  addresses  listed  below: 

Region  1— California,  Hawaii,  Idaho. 
Nevada,  Oregon,  and  Washington. 
Assistant  Regional  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service.  Eastside  Federal  Complex. 
Suite  1692.  911  N.E.  11th  Avenue. 
Portland,  Oregon  97232-4181; 
Telephone  (503)  231-6214. 

Region  2 — ^Arizona,  New  Mexico, 
Oklahoma  and  Texas.  Assistant 
Regional  Director— Refuges  and  Wildlife 
U.S.  Rsh  and  Wildlife  Service,  Box 
1306,  Albuquerque,  New  Mexico  87103; 
Telephone  (505)  76ft-1829. 

Region  3— Illinois,  Indiana,  Iowa, 
Michigan.  Minnesota.  Missouri,  Ohio 
and  Wisconsin.  Assistant  Regional 
Directoi^Refuges  and  Wildlife.  U.S. 
Fish  and  Wildlife  Service.  Federal 
Building.  Fort  Snelling.  Twin  Qties. 
Minnesota  55111;  Telephone  (612)  725- 
3507. 


Region  4 — Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina.  Tennessee, 
South  Carolina,  f*uerto  Rico  and  the 
Virgin  Islands.  Assistant  Regional 
Director— Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Room  324,  Atlanta,  Georgia 
30345;  Telephone  (404)  679-7152. 

Region  5— Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia  and  West 
Virginia.  Assistant  Regional  Director- 
Refuges  and  Wildlife,  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035; 
Telephone  (413)  253-8550. 

Region  6— Colorado,  Kansas. 
Mon«6na.  Nebraska.  North  Dakota. 
South  Dakota,  Utah  and  Wyoming. 
Assistant  Regional  Director— Refuges 
and  Wildlife,  U.S.  Fish  and  WildUfe 
Service.  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225; 
Telephone  (303)  236-8145. 

Region  7 — Alaska.  Assistant  Regional - 
Director— Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  1011  E. 
Tudor  Rd.,  Anchorage,  Alaska  99503; 
Telephone  (907)  786-3545. 

Duncan  L.  Brown,  Esq.,  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service, 
Washington,  DC  20240,  is  the  primary 
author  of  this  rulemaking  document. 


§32.20    Alabama. 


Choctaw  National  WildliCe  Refiigc 

•  •         •  •  • 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

*  •         •         *         • 

D.  Sport  Fishing.  •  *  •  - 


2.  Fishing  is  pennitted  year-round  unless 
otherwise  marked  by  signs  as  dosed  to 
public  entry  or  fishing. 

3.  Only  fish,  according  to  State  regulations, 
may  be  taken  or  possessed.  Bowfishing  is  not 
permitted. 

4.  Taking,  possessing,  or  attempting  to  take 
frogs  and  turtles  is  prohibited. 

5.  The  use  of  trotlines,  snag  lines,  suap 
lines,  set  lines,  drops,  gigs  and  jugs  is  not 
permitted. 

6.  Entry  ahd  use  of  airboals,  hovercraft,  and 
personalized  watercraft  such  as  jet  skis, 
watercycles  or  waterbikcs  are  prohibited. 

7.  All  gill  nets  must  be  actively  attended 
at  all  times. 

8.  A  refuge  permit  is  required  for 
commercial  fishing  of  all  nets,  traps,  baskets, 
boxes  and  seine  used  in  refuge  waters. 
Information  on  harvest  data  is  required 

Eufaula  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducles  and  mourning  doves 
is  permitted  on  designated  areas  of  the  refuge 
sub)ect  to  the  following  condition:  Permits 
are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
rabbit  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 


List  of  Subjects  in  50  CFR  Part  32 

Hunting,  Fishing,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

Accordingly,  Part  32  of  Chapter  I  of 

V^llZnJ^^.  ^^^  t^^Z'         A^  ^-  S«^'0"  32.22  Arizona  is  amend^^d 

Tc  illnwc         '^    '^  "  ^  '""'"'^'^  by  adding  paragraph  B.3.  to  Bill 

as  lonows.  Williams  River  National  Wildlife 

PART  32 — [AMENDED]  Refuge;  by  revising  paragraph  B.  of 

Buenos  Aires  National  Wildlife  Refuge; 

1.  The  authority  citation  for  Fart  32  by  adding  paragraph  B.4.  to  Cibola 
continues  to  read  as  follows:  National  Wildhfe  Refuge;  by  revising 

Authority:  5  U.S.C  301;  16  U.S.C  460k,  paragraphs  B.2.  and  C  of  Havasu 

664, 668dd.  and  71 5i.  National  Wildlife  Refuge;  by  revising 

2.  Section  32.7  is  amended  by  adding  »nt«Hluaory  language  of  paragraph  B., 
the  alphaboUcal  Ustings  of  'Fergus  Falls  ^?  ^^  revising  paragraphs  B.3.  and  B.5. 
Wetland  Management  District"  and  °'  Imperial  National  Wildlife  Rehige; 
••Morris  Wetland  Management  District"  ^P    ^  ?X'.^''??  P^^g^P^  ^-  of  ^ofa 
under  the  State  of  Minnesota,  "North  National  Wildlife  Refuge  to  read  as 
Platte  National  Wildlife  Refuge"  under  ™"ows: 

the  State  of  Nebraska,  and  "Lake  Ilo  §  Z2J22    Arizona. 

National  Wildlife  Refuge"  under  the  *        .        •        •        . 
State  of  North  Dakota. 

3.  Section  32.20  Alabama  is  amended  Bill  Williams  River  National  Wi)dli6r1iefiig« 
by  revising  paragraphs  B.,  D.2.,  D.3.,  •        •        •        .        .  ^ 

D.4.,  D.S..  and  adding  new  paragraphs  B.  Upland  Gome  Hunting.  *  *  * 

D.6..D.7.  and  D.8  of  Choctaw  National  •        .        *        .        . 

Wildlife  Refuge;  and  by  revising  3.  Hunting  of  cottontail  rabbits  is  pennitted 

paragraphs  A.  and  B.  of  Eufaula  fromSeptemberl  to  the  dose  of  ttte  State 

National  Wildlife  Refuge  to  read  as  quail  season. 

follows:  •        •        •        .        . 
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Buenos  Aires  National  Wildlifie  Refuge 

***** 

B.  Upland  Game  Hunting.  Hunting  of 
cottontail  rabbit,  coyote,  and  skunks  is 
pennitted  on  designati  (d  areas  of  the  refuge. 


Qbola  Natioiul  WUdl  fe  Refuge 

***** 

B.  Upland  Game  Hu  nting.  *  *  * 

•  •         *         •         • 

4.  Hunting  of  cotton  ail  rabbits  is  permitted 
from  September  1  to  tl  e  end  of  the  State 
quail  season. 

•  •         * 

Havasu  National  Wil($ife  Refuge 

*  *         *         *     I    * 

B.  Upland  Game  Hunting.  *  '  * 

*  *         *         *         * 

2.  Hunting  of  cottontail  rabbits  is  pennitted 
from  September  1  to  tne  close  of  the  State 
quail  season,  except  in  Pintail  Slough  where 
rabbit  hunting  is  permitted  only  during 
September. 


C.  Big  Game  Hunting 
bighorn  sheep  is  permj 
areas  of  the  refuge  wit 


Hunting  of  desert 
ted  on  designated 
a  valid  State  permit 


Imperial  National  WiloliCe  Refuge 

•         *         *  * 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  cottontail  rabbit  J  coyote,  and  fox  is 
permitted  on  designat^  areas  of  the  refuge 
subject  to  the  foUowini  conditions: 


3.  Cottontail  rabbit  hii 
September  1  to  the  clo|e 
season. 


inting  is  permitted 
of  the  State  quail 


5.  Coyote  and  fox  hunting  is  permitted 
only  during  the  State  cHJail  season,  except 
that  it  is  not  permitted  puring  the  State 
general  deer  season.     I 

•  *         *         *     I    * 

Kofa  National  WUdlife  Refuge 

•  •         •         •         • 

B.  Upland  Game  Hm  tting.  Hunting  of 
quail,  cottontail  rabbit,  coyote,  and  fox  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  coyote,  fox,  and  cottontail 
rabbit  is  permitted  during  the  State  quail 
season  only,  except  as  Provided  below.  ~ 

2.  Hunting  of  coyote  and  fox  is  not 
permitted  during  the  deer  season  except  that 
deer  hunters  with  valiq  Unit  45A,  45B,  and 
45C  doer  permits  may  iake  these  predators 
until  a  deer  is  taken. 

3.  Allowed  method  of  take  of  cottontail 
rabbits  is  shotgun  only 

•  •         *         •         • 

5.  Section  32.23  4  -kansas  is  amended 
by  revising  paragrapp  C.  of  Big  Lake 
National  Wildlife  RfBJFuge;  by  revising 
paragraphs  A.,  B.  and  C  of  Felsenthal 
National  Wildlife  ReJFuge;  by  revising 
paragraphs  B.  and  C  of  Holla  Bend 
National  Wildlife  Refuge;  and  by 


revising  paragraphs  A..  B.,  and  C.  of 
Overflow  National  Wildlife  Refuge  to 
read  as  follows: 

§32.23    Arkansas. 


Big  Lake  National  Wildlife  Refuge 

•         •         *         *         • 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 


Felsenthal  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots  and  woodcock  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  beaver,  raccoon, 
opossum  and  nutria  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  hogs  is  pennitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permit  are  required. 


Holla  Bend  National  Wildlife  Refuge 

*         *         •         •         • 

B.  Upland  Game  Hunting.  Hunting  of 
raccoon,  opossum,  squirrel,  rabbit,  beaver 
and  coyote  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  pennitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 


Overflow  National  Wildlifie  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots  and  woodcock  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  beaver  raccoon, 
o()ossum,  and  nutria  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

*         •         •         *         » 

6.  Section  32.24  California  is 
amended  by  adding  paragraphs  A.  3.  and 
B.3.  to  Colusa  National  Wildlife  Refuge; 
by  revising  paragraphs  A.2.  and  A.4., 
and  adding  new  paragraph  B.4.  to 
Delevan  National  Wildlife  Refuge;  by 
revising  paragraph  A.  of  Kesterson 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.2.  and  A.7.  of  Lower 
Klamath  National  Wildlife  Refuge;  by 
adding  new  paragraphs  A.6  and  B.4.  to 
Sacramento  National  Wildlife  Refuge; 


by  removing  paragraph  A.6.  and 
revising  paragraph  D.l.  of  San  Francisco 
Bay  National  Wildlife  Refuge;  by 
removing  paragraph  A.5.  from  San  Pablo 
Bay  National  Wildlife  Refuge;  by  adding 
paragraphs  A. 3.  and  B.3.  to  Sutter 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.2.  and  A.3.  of  Tule  Lake 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.24    California. 


Colusa  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  • 

***** 

3.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  Bicycles  and  other  conveyances  are  not 
permitted. 

B.  Upland  Game  Hunting.  *  •  * 

***** 

3.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  Held. 


Delevan  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 
***** 

2.  Snipe  hunting  is  only  permitted  in  the 
bee  roam  areas. 

*  •         »         *         * 

4.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  Bicycles  and  other  conveyances  are  not 
permitted. 

*  •         *         •         * 

B.  Upland  Game  Hunting.  •  •  »      . 

*  *         •         »         * 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 


Kesterson  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  moorhens 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Only  shotguns  legal  for  refuge  hunts  are 
permitted,  and  shotguns  must  be  unloaded 
while  en  route  to,  or  from,  parking  areas  or 
blinds. 

2.  Vehicles  may  stop  only  at  designated 
parking  areas:  the  dropping  off  of  passengers 
or  equipment,  or  stopping  between 
designated  parking  areas  is  prohibited. 

3.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  Held. 

4.  Within  the  spaced  blind  area,  hunters    - 
are  restricted  to  their  originally  assigned, 
spaced  blind,  except  while  traveling  to  or 
bom  the  parking  area,  placing  decoys,  or 
when  shooting  to  retrieve  crippled  birds. 

5.  The  Freitas  Unit  is  open  to  waterfowl, 
coot,  and  moorhen  hunting  only. 

6.  On  the  Freitas  Unit,  only  portable  or 
temporary  blinds  are  permitted:  construction 
of  permanent  blinds  is  prohibited,  and 
portable  blinds  must  be  removed  bom  the 
refrige  following.each  day's  hunt. 
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Lower  Klamath  National  Wildlife  Refuge  §  3 

A.  Hunting  of  Migratory  Game  Birds.  *  •   •     • 

«         *         •         *         • 

2.  Shooting  hours  end  at  1:00  p.m.  daily  on  wi 
all  California  portions  of  the  refuge,  except 
that  up  to  three  one-day  special  youth  or  ' 

disabled  hunter  hunts  per  season  may  be  f^" 

designated  by  the  refuge  manager  after  tiOO  ^^ 

p.m.  'o' 

•         •         •         •         •  * 

7.  Only  noimiotorized  boats  and  boats  with     ch 
electric  motors  are  permitted  in  Units  4b  and 
4c 


Sacramento  National  Wildlifie  Refuge 

A.  Hunting  of  Minatory  Game  Birds.  *  *  ' 

•         •         «  •     '    • 

6.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  Bicycle  and  other  conveyances  are  not 
permitted. 

B.  Upland  Game  Hunting.  •  •  • 

«         •         •         •         * 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 


San  Francisco  Bay  National  Wildlife  Refuge 

•         •         •         •         • 

D.  Sport  Fishing  *  •  • 

1.  Fishing  fit>m  designated  shoreline  trail 
fishing  areas  and  bom  the  Duml>arton  Pier  is 
permitted  during  the  hours  posted  at  the  pier 
and  refuge  headquarters. 


Sutter  National  Wildlife  ReAige 

A.  Hunting  of  Miffvtory  Game  Birds.  *  '  • 
***** 

3.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  Bicycles  and  other  conveyances  are  not 
permitted. 

B.  Upland  Game  Hunting.  *  •  • 
•         •         •         •         • 

3.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 


Tule  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Miliary  Game  Birds.  •  •  • 

•  •         •         •         • 

2.  Hunting  is  permitted  until  1:00  p.m. 
each  day,  except  that  up  to  three  one-day 
special  youth  or  disabled  hunter  hunts  per 
season  may  be  designated  tiy  the  refuge 
manager  after  1:00  p.m. 

3.  In  the  designated  spaced  blind  areas, 
possession  of  any  loaded  firearms  more  than 
200  feet  from  the  established  blind  stakes  is 
not  permitted.  Hunters  select  blind  sites  by 
lottery  at  the  beginning  of  each  hunt  day. 
Hunters  may  shoot  only  bom  within  their 
assigned  blind  sites.  ~ 

•  ••••' 

7.  Section  32.28  Florida  is  amended 
by  revising  paragraph  A.  of  Arthur  R 
Marshall  Loxahatchee  National  Wildlife 
Refuge:  by  revising  paragraphs  A.,  B. 
and  C.  of  Chassahowitzka  National 
Wildlife  Refuge;  and  by  revising 
paragraph  C.  of  Lake  Woodruff  National 
Wildlife  Refuge  to  read  as  follows: 
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Lower  Klamath  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •   •  • 

•         *         •         •         • 

2.  Shooting  hours  end  at  1:00  p.m.  daily  on 
all  California  portions  of  the  refuge,  except 
that  up  to  three  one-day  special  youth  or 
disabled  hunter  hunts  per  season  may  be 
designated  by  the  refuge  manager  after  1:00 
p.m. 

7.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted  in  Units  4b  and 
4c 


§32.28    Florida. 


Sacramento  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '  '  ' 

•         *         •         *         • 

6.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  Bicycle  and  other  conveyances  are  not 
permitted. 

B.  Upland  Game  Hunting.  •  •  • 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 


San  Francisco  Bay  National  Wildlife  Refuge 

•         *         •         •         • 

D.  Sport  Fishing.  *  •  • 

1.  Fishing  from  designated  shoreline  trail 
fishing  areas  and  from  the  Dumbarton  Pier  is 
permitted  during  the  hours  posted  at  the  pier 
and  refuge  headquarters. 


Sutter  National  Wildlife  Re^ige 

A.  Hunting  ofMiffvtory  Game  Birds.  *  •  • 

*  *         •         *         • 

3.  Access  to  the  hunt  area  is  by  foot  trafflc 
only.  Bicycles  and  other  conveyances  are  not 
permitted. 

B.  Upland  Game  Hunting.  *  *  • 

*  •         •         *         • 

3.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  Held. 


Tide  Lake  National  Wildlife  Refuge 

A.  Huiiting  of  Migratory  Game  Birds.  •  •  • 

•         •         •         •         • 

2.  Hunting  is  permitted  until  1:00  p.m. 
each  day,  except  that  up  to  three  one-day 
special  youth  or  disabled  hunter  hunts  per 
season  may  be  designated  by  the  refuge 
manager  after  1:00  p.m. 

3.  In  the  designated  spaced  blind  areas, 
possession  of  any  loaded  firearms  more  than 
200  feet  from  the  established  blind  stakes  is 
not  permitted.  Hunters  select  blind  sites  by 
lottery  at  the  beginning  of  each  hunt  day. 
Hunters  may  shoot  only  from  within  their 
assigned  blind  sites.   ~ 

7.  Section  32.28  Florida  is  amended 
by  revising  paragraph  A.  of  Arthur  R. 
Marshall  Loxahatchee  National  Wildlife 
Refuge:  by  revising  paragraphs  A..  B. 
and  C.  of  Chassahowitzka  National 
Wildlife  Refuge;  and  by  revising 
paragraph  C.  of  Lake  Woodruff  National 
Wildlife  Refuge  to  read  as  follows: 


D.  Sport  Fishing.  '  •   • 

1.  Sport  fishing  is  allowed  on  all  refuge 
waters  during  daylight  hours  from  January  15 
through  October  15.  Sport  fishing  is  not 
allowed  in  the  Waterfowl  Hunting  Ar^a 
during  waterfowl  hunting  season. 


Crab  Orchard  National  Wildlife  Refuge 

D.  Sport  Fishing.  *  •  • 

1.  •  •  *  It  is  unlawful  to  use  jug  or  trol- 
lines  with  any  flotation  device  that  has 
previously  contained  any  petroleum  based 
materials  or  toxic  substances. 


Arthur  R.  Marshall  Loxahatchee  National 
WUdiife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

Chassahowitzka  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 

following  condition;  Permits  are  required.  •         •         •         •         • 

,^nX^t?:;^^Zf!r:^SiZ''  3.  It  i^  unlawful  to  jug  or  trot-line  fish  .n 

^rmitt^d  on  designated  areas  of  the  refuge  ^"'^^  •^""^«"  °'  ''•"'«  ^'^'^  ^^^ 

subject  to  the  following  condition:  Permits  Cypress  Creek  National  Wildlife  Refuge 

"c'^gSje  Hunting.  Hunting  of  white-  J^  Hunting  of  Migratory  Game  Birds. 

tailed  ^r  and  feral  h^s  is  perSiitted  on  """''"^  of  m.gratory  game  b^s  is  permitted 

designated  areas  of  the  refugVsubject  to  the  ?°  designated  areas  of  the  refuge  sub|ect  to 

following  condition:  PermiU  are  required.  ^^  foUowmg  conditions: 

»         t         t         »         »  1.  Dove  hunting  on  sunflower  fields  south 

of  Hogue  Woods  is  allowed  by  permit  only. 

Lake  Woodruff  National  WUdiife  Refuge  ^  ^^  hunting  if  not  permitted  on  the 

,         »         «         ,         ,  Brushy  Bottoms  moist  soil  unit  which  is 

f^  D    r-        u     .        u     .         r    1.  southofCentury  School,  nor  on  the  Frank 

C.B.g  Game  Hunting  Hunting  of  white-  Bellrose  Waterfowl  Reserve, 

tailed  deer  and  feral  hogs  is  permitted  on  3.  Goose  hunting  is  only  allowed  in  the 

designated  areas  of  tiw  refuge  subject  to  the  prank  Bellrose  Walerfowl  Reserve  following 

following  condition:  PermiU  are  required.  the  closure  of  the  regular  duck  hunting 

season.  Special  goose  hunting  conditions  for 

8.  Section  32.29  Georgia  is  amended  this  unit  are  posted  and  made  available  by 
by  revising  paragraph  D.l.  of  Blackboard  refuge  staff. 

Island  National  Wildlife  Refuge  to  read  ^-  Boats,  decoys  and  blinds  must  be 

as  follows:  removed  from  the  refuge  at  the  conclusion  of 

each  day's  hunt. 

§32.29    Georgia.  B.  l/p/and  Game  Hunting.  Hunting  of  bob- 

•  •         •         •         •  white  quail,  rabbit,  squirrel,  raccoon, 

opossum,  coyote,  red  fox  and  grey  fox  is 

Blackbeard  Island  National  Wildlife  Refuge  f>ermitted  on  designated  areas  of  the  refuge 

•  *         •         *         •  subject  to  the  following  conditions: 

D.  Sport  Fishing.  *  •  •  1.  Hunters  must  report  daily  harvests  if 
1.  Freshwater  fishing  is  permitted  from  hunter  check-in/check-out  post  is  provided. 
September  1  through  February  28  from  •         •         •         •         • 
sunrise  to  sunset,  except  during  managed  C.  Big  Game  Hunting.  Hunting  of  white- 
deer  hunts.  tailed  deer  is  permitted  on  designated  areas 

•  •         •         •'        •  of  the  refuge  subject  to  the  following 

9.  Section  32.32  Illinois  is  amended  condition:  Hunters  must  report  harvest  at 
by  revising  paragraph  D  1  of  ^^'®  ^^^  ^^^^  station  and  indicate 
Chautauqua  National  WildUfe  Refuge;  approximate  location  of  deer  killed  by 
by  adding  a  new  sentence  to  the  enS  of  '.^°*8"n  on  map  provided, 
paragraph  D.l.  and  revising  paragraph 

D.3,  and  removing  paragraphs  D.4.  and  Mark  Twain  National  Wildlife  Refuge 

D.5.  and  redesignating  paragraphs  D.6.  •        •        •        •        • 

and  D.7.  as  paragraphs  D.4.  and  D.5,  c.  Big  Game  Hunting  •  •  • 

respectively,  of  Crab  Orchard  National  •        •        •        •        • 

Wildlife  Rehjge:  by  revising  paragraph  2.  Hunting  of  white-tailed  deer  on  the 

A. ,  the  introductory  language  of  Ddair  Division  is  allowed  by  permit  only, 

paragraph  B.,  and  para^phs  B.l.  and  Hunters  must  check  in  and  out  of  the  refuge 

C.  of  Cypress  Creek  National  Wildlife  each  day.  Stands  must  be  removed  each  day; 

Refuge;  and  by  revising  paragraph  C.2.  the  construction  or  use  of  permanent  bhnds, 

and  adding  new  paragraph  C.3.  to  Mark  platforms,  or  ladders  is  not  permitted. 

Twain  National  Wildhfe  Refuge  to  read  Hunting  is  permitted  from  one  half  hour 

as  follows:  before  sunrise  to  3  o'clock  p.m. 

3.  Hunting  of  white-tailed  deer  on  the 

§  32.32    Illinois.'  Clarence  Cannon  unit  is  allowed  by  permit 

•  •         •         •         •  only. 


Chautauqua  National  Wildlife  Refuge 


10.  Section  32.33  Indiana  is  amended 
by  revising  paragraph  D.3.  of 
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Muscatatuck  Nationfil  Wikilife  Refuge  to 
read  as  foUoivs: 


§32.33    lodtMa. 


Muscatatuck  National 


D.  Sport  Fmhii^. 


Wildlife  Refuge 


3.  Ice  fishing  is  perm  itted  <Hily  when 
indicated  by  rafuge  sigfts. 

•         •         •         •     I   • 

11.  Section  3234  |oiva  is  amended  by 
revising  paragraph  A-  of  De  Soto 
National  Wildlile  Refuge:  and  by 
revising  paagr^h  0.1  of  Union  Slough 
National  Wildlife  Refuge  to  read  as 
follows: 


§32^ 


Oe  Soto  Natioaai  WiUtife  Reftige 

A.  Hunting  ofMigmlcry  Game  Birds. 
Hunting  of  mi^^ory  gfme  birds  is  pennitted 
only  as  f>osted. 


Union  Slen^ 


B  Natunial 


WiMlife  Refuge 


D.  Spott Fishing.  *  *j  * 
1.  Fishing  is  pennittep  from  March  1 
through  November  15.  ' 


'.37  Ijou 


12.  Section  37.37  Bpuistana  is 
amended  by  revising!  paragraphs  D.I.. 
D.2..  D.3.,  D.4.,  D.5..  and  D.6  of  Bayou 
Sauvage  National  Wildlife  Refuge;  by 
revising  paragraph  Bi  of  Catahoula 
National  Wildlife  Remge:  by  revising 
paragraph  C.l.  of  D'Arbonne  National 
Wildlife  Refuge;  by  revising  paragraphs 
D.l.  and  D.2.  of  Delta  National  Wildlife 
Refuge:  and  by  revisi  ng  paragraph  C.l. 
of  Upper  Ouachita  Nitional  Wildlife 
Refuge  to  read  as  foil  yws: 

§37.37    Louisiana. 


Bayou  Sauvage  Nation)  1  Wildlife  Refuge 

*         •         *         * 

D.  Sport  Fishing.  * 

1.  Fishing  is  permitteji  during  daylight 
hours  only. 

2.  Sport  fishing  and  shellfishing  are 
permitted  year  round  oi  i  all  refuge  lands 
south  of  this  Intracoastal  < 
banks  of  U.S.  Highway  tl;  and  within  the 
banks  of  the  boRow  canial  and  borrow  pits 
between  U.S.  Highway  ll  and  Interstate  10. 

3.  Only  sport  fishing  with  hand-held  rod 
and  reel  or  hand -held  rod  and  line  is 
permitted.  Gait  shrimp  may  be  taken  with 
cast  nets  8  ieet  in  diameter  or  less.  Crawfish 
and  ciats  can  be  taken  Uip  to  100  pounds  per 


person)  with  wire  nets  i  p  to  20  inches  in 
diameter.  All  fishing,  cr  ibbing  and 
cTdwfishing  equipment  nust  be  attended  at 
all  times. 


4.  The  use  of  trotlines,  limblines.  slat  traps, 
gar  sets,  nets  or  alligator  lines  is  prohibited 
on  the  refuge. 

5.  Only  outboard  motozs  25  horsepower  or 
less  are  permitted  in  waterways  inside  the 
hurricane  protection  levee. 

6.  Airboats.  aircra^  motorized  pirogues 
and  go-devils  axe  prohibited  in  refuge  waters. 


Catahoula  National  Wildlife  Refiige 

B.  Upland  Came  Hunting.  Hunting  of 
raccoon,  aquirrel  and  rabbit  is  permitted  on 
designated  anas  of  tiie  refuge  subiect  to  the 
following  oonditioa:  Pennits  are  required. 


D'Aiteane  National  Wildlife  Befuge 

•         •         •         •         • 

C.  Big  Game  Hunting.  '  *  * 

1.  Eidter-sex  deer  buntiag  with  firearms  is 
I>ermitted  for  two  consecutive  days  beginning 
with  the  second  eidier-sex  season  in  Union 
Parish  and  two  consecutive  days  beginning 
with  the  third  either-sex  season. 


Delta  National  Wildlife  Refuge 

•  •         •         •         * 

D.  Sport  Fishing.  •  •  * 

1 .  Recreational  ftsbing  and  crabbing  are 
permitted  only  from  sunrise  to  sunset. 

2.  The  use  of  trotlines,  limblines,  slat  traps, 
gar  sets,  nets  or  alligator  lines  is  prohibited. 

•  •         •         •         * 

Upper  Ouachita  National  Wildlife  Refii^e 

•  •         •         *         * 

C.  Big  Game  Hunting.  *  •  • 

1.  Either-sex  deer  tnuiting  with  firearms  is 
permitted  for  two  consecutive  days  beginning 
with  the  second  either-sex  season  in  Union 
Parish  and  two  consecutive  days  beginning 
with  the  third  either-sex  season. 


13.  Section  32.40  Massachusetts  is 
amended  by  revising  paragraph  C.  of 
Parker  River  National  Wildlife  Refuge  to 
read  as  follows: 

§  32.40    Massachusetts.  > 


Parker  River  National  WiUUfe  Refuge 

*         •         •         »         * 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  otf  the  refiige 
subject  to  the  following  conditions:  Hunting 
will  be  conducted  in  compliance  with  a 
refuge  issued  permit  and  State  liunting 
regulations,  as  applicable. 
***** 

14.  Section  32.42  Minnesota  is 
amended  by  adding  the  alphabetical 
listing  of  Fergus  Falls  Wetland 
Management  District;  by  revising 
paragraph  B.  of  Minnesota  Valley 
National  Wildlife  Refuge;  and  by  adding 
the  alphabetical  listing  of  the  Morris 
Wetland  Management  District  to  read  as 
follows: 


§32.42    Minnesota. 

***** 

Fergus  Falls  Wetland  Management  District 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  m^^ratory  game  birds  is  permitted 
throughout  the  district  except  that  no 
hunting  is  permitted  on  the  Townsend. 
Headquarters,  or  Mavis  Waterfowl 
Production  Areas  in  Otter  Tail  County. 

B.  Upland  Game  Hunting.  Upland  game 
hunting  is  pennitted  throughout  the  district 
txoept  that  no  hunting  is  permitted  on  ttie  . 
Townsend,  Headquarters,  or  Mavis 
Waterfowl  Production  Areas  in  Otter  Tail 
County. 

C.  Big  Game  Hunting.  Big  game  hunting  is 
permitted  throughout  tiie  district  except  diat 
no  hunting  is  permitted  on  the  Townsend, 
headquarters,  or  Mavis  Waterfowl  Production 
Areas  in  Otter  Tail  County. 

D.  Sport  Fishing.  Sport  fishing  is  pennitted 
throughout  the  district  except  that  no  fishi«g 
is  permitted  on  the  Townsend,  Headquarters, 
or  Mavis  Waterfowl  Production  Areas  in 
Otter  Tail  County. 

Minnesota  Valley  National  Wildlife  Refiige 

***** 

B.  Upland  Game  Hunting.  Hunting  of 

pheasant,  grey  and  fox  squirrel,  cottontail 
rabbit,  and  turkey  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  may  be  required. 

2.  Only  shotguns  ana  bows  and  arrows  are 
permitted. 


Morris  Wetland  Management  District 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
throtighout  the  district  except  that  no 
hunting  is  pennitted  on  designated  portions 
of  the  Edwards-Long  l^ke  Waterfowl 
Production  Area  in  Stevens  County. 

B.  Upland  Game  Hunting.  Upland  game 
hunting  is  permitted  throughout  the  district 
except  that  no  hunting  is  permitted  on 
designated  portions  of  the  Edwards-Long 
Lake  Waterfowl  Production  Area  in  Stevens 
County. 

C.  Big  Game  Hunting.  Big  game  hunting  is 
permitted  throughout  the  district  except  that 
no  hunting  is  permitted  on  designated 
portions  oif  the  Edwards-Long  Lake 
Waterfowl  Prwductjon  Area  in  Stevens 
County. 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
throughout  the  district  except  that  no  fishing 
is  permitted  on  designated  portions  of  the 
Edwards-Long  Lake  Waterfowl  Production 
Area  in  Stevens  County. 
***** 

15.  Section  32.43  Mississippi  is 
amended  by  revising  paragraphs  A..  B., 
C,  D.4.,  D.5..  D.6.,  and  adding 
paragraph  D.7  to  Noxubee  National 
Wildlife  (lefuge  to  read  as  follows: 

§32.43    Mississippi. 


Noxubee  National  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl,  coots,  and  woodcock 
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is  permitted  on  designated  areas  of  the  refuge      in 
subject  to  the  following  condition:  Permits  or 

are  required  except  for  woodcock.  * 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  beaver,  raccoon  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Only  shotguns  with  shot  size  no  larger 
than  #4  and  rifles  larger  than  .22  standard 
caliber  are  permitted. 

2.  Only  non-toxic  shot  is  permitted  in 
greentree  reservoirs. 

3.  Squirrel  and  rabbit  dogs  are  permitted 
after  the  last  day  of  the  refuge  deer  hunt. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required 

.  except  for  turkey. 

D.  Sport  Fishing.  •  '  '  . 

4.  All  trotline  material  must  be  cotton 
twin*.  Each  trotline  must  have  floats  attached 
at  each  end  with  the  name  and  address  of  the 
owner.  One  trotline  per  person  and  no  more 
than  two  trotlines  per  boat.  Trotlines  must  be 
tended  every  24  hours  and  removed  when 
not  in  use. 

5.  Jug  fishing  is  permitted. _Each  jug  must 
have  the  name  and  address  of  the  owner 
attached  and  jugs  must  be  removed  after  48 
hours. 

6.  The  length  limit  for  largemouth  bass 
taken  from  Bluff  and  Loakfoma  lakes  is  14 
inches.  Largemouth  bass  less  than  14  inches 
must  be  immediately  released  unharmed. 

7.  Boats  are  restricted  to  a  no-wake,  idle 
speed  only  on  all  refuge  waters.  Boats  are  not 
permitted  in  spillways. 
•         ••**• 

16.  Section  32.46  Nebraska  is 
amended  by  adding  the  alphabetical 
listing  of  North  Platte  National  Wildlife 
Refuge  to  read  as  follows: 

§32.46    Nebraska. 


North  Platte  NaHonal  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved.) 

B.  Upland  Game  Hunting:  (Reserved. | 

C.  Big  Game  Hunting.  (Reserved.) 

D.  Sport  Fishing.  Designated  areas  of  the 
refoge  are  open  to  spxirt  fishing  in  accordance 
with  State  fishing  regulations. 

17.  Section  32.49  New  fersey  is 
amended  by  adding  paragraph  C.5.  to 
•Supawna  Meadows  Nationa)  Wild)ife 
Refuge  to  read  as  follows: 

§32.49    New  Jersey. 


Sapawna  Meadows  National  Wildlife  Refitge 

***** 

C.  Big  Game  Hunting.  '  *  .* 

•         *         *         •         *   ,    ■   ' 

5.  Single  projectile  ammunition  may  only 
be  used  when  hunting  from  a  stand  elevated 
at  least  six  feet  above  ground  level  and  only 
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is  jjermitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required  except  for  woodcock. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  beaver,  raccoon  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Only  shotguns  with  shot  size  no  larger 
than  #4  and  rifles  larger  than  .22  standard 
caliber  are  permitted. 

2.  Only  non-toxic  shot  is  permitted  in 
greentree  reservoirs. 

3.  Squirrel  and  rabbit  dogs  are  permitted 
after  the  last  day  of  the  refuge  deer  hunt. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required 
except  for  turkey. 

D.  Sport  Fishing.  •  •  •  . 

•  *         •         •         • 

4.  All  trotline  material  must  be  cotton 
twin*.  Each  trotline  must  have  floats  attached 
at  each  end  with  the  name  and  address  of  the 
owner.  One  trotline  per  person  and  no  more 
than  two  trotlines  per  boat.  Trotlines  must  be 
tended  every  24  hours  and  removed  when 
not  in  use. 

5.  Jug  fishiqg  is  f>ermitted._Each  jug  must 
have  the  name  and  address  of  the  owner 
attached  and  jugs  must  be  removed  after  48 
hours. 

6.  The  length  limit  for  largemouth  bass 
taken  from  Bluff  and  Loakfoma  lakes  is  14 
inches.  Largemouth  bass  less  than  14  inches 
must  be  immediately  released  unharmed. 

7.  Boats  are  restricted  to  a  no-wake,  idle 
speed  only  on  all  refuge  waters.  Boats  are  not 
permitted  iR  spillways. 

•  •••*■ 

16.  Section  32.46  Nebraska  is 
amended  by  adding  the  alphabetical 
listing  of  North  Platte  National  Wildlife 
Refuge  to  read  as  follows: 


§32.46    Nebraska. 


North  Platte  National  Wildlife  Refuge 

A.  Hun  ting  of  Migra  tory  Game  Birds. 
I  Reserved.  1 

B.  Upland  Game  Hunting:  (Reserved. | 

C.  Big  Game  Hunting.  {Reserved.] 

D.  Sport  Fishing.  Designated  areas  of  Jhe 
refuge  are  open  to  sport  fishing  in  accordance 
with  State  fishing  regulations. 

•         •         •         •         • 

17.  Section  32.49  New  Jersey  is 
amended  by  adding  paragraph  C.5.  to 
•Supawna  Meadows  National  Wildlife 
Refuge  to  read  as  follows: 

§32.49    New  Jersey. 


Sapawna  Meadows  National  Wildlife  Refuge 

*  •         •         •         • 

C.  Big  Game  Hunting.  •  •  • 

*  •         »         •         •       ' 

5.  Single  projectile  ammunition  may  only 
be  used  when  hunting  from  a  stand  elevated 
at  least  six  feet  above  ground  level  and  only 


in  shotguns  equipped  with  adjustable  sights 
or  a  scope. 

•         •         •         •         • 

18.  Section  32.52  North  Carolina  is 
amended  by  revising  the  introductory 
language  of  paragraph  A.  and  adding 
new  paragraph  A.4.  to  Cedar  Island 
National  Wildlife  Refuge;  by  revising 
paragraph  D.3.  of  Mattamuskeet 
National  Wildlife  Refuge;  and  by 
revising  the  introductory  language  of 
paragraph  A.  and  adding  new  paragraph 
A.4.  to  Swanquarter  National  Wildlife 
Refuge  to  read  as  follows: 

§32.52    North  Carolina. 


Cedar  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

•  •         •         •         • 

4.  Ducks  and  coots  may  be  taken  only 
during  the  State  waterfowl  seasons  occurring 
during  November,  December  and  January. 

•  *         •         •         • 

Mattamuskeet  National  Wildlife  Refuge 

•  •         •         »         • 

D.  Sport  Fishing.  *  *  ' 

•  •         •         •         • 

3.  Herring  (alewife)  dipping  is  permitted 
from  March  1  to  May  15  only  from  '/^  hour 
before  sunrise  to  '/?  hour  after  sunset  or  as 
posted. 


Swanquarter  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

•  •         •         •         • 

4.  Ducks  and  coots  may  be  taken  only 
during  the  State  waterfowl  seasons  occurring 
during  November,  December  and  January. 

•  » .       •         *         • 

19.  Section  32.53  North  Dakota  is 
amended  by  adding  the  alphabetical 
listing  of  Lake  Ilo  National  Wildlife 
Refuge  to  read  as  follows: 

§32.53    North  Dakota. 


Lake  Ilo  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
I  Reserved.! 

B.  Upland  Goffie  Hunting.  | Reserved.) 

C.  Big  Game  Hunting.  (Reserved.) 

D.  Sport  Fishing.  Etesignated  areas  of  the 
refuge  are  open  to  sport  fishing  in  accordance 
with  State  regulations. 

•         •         •         •         • 

20.  Section  32.55  Oklahoma  is 
amended  by  revising  paragraph  C  of 
Wichita  Mountains  National  Wildlife 
Refuge  to  read  as  follows: 


§32.55    Oklahoma. 


Wichita  Mountains  National  Wildlife  Refuge 

•  •         ♦         •         • 

C.  Big  Game  Hunting.  Hunting  of  elk  and 
white-tailed  deer  is  permitted  on  designated 
areas  subject  to  the  following  condition: 
Permits  and  payment  of  a  fee  is  required. 

•  •         *         *         • 

21.  Section  32.56  Oregon  is  amended 
by  revising  paragraph  D.l.  of  Upper 
Klamath  National  Wildlife  Refuge  to 
read  as  follows: 

§32.56    Oregon. 

•  *         *         •         • 

Upper  Klamath  National  Wildlife  Refuge 

•  •         •         •         • 

D.  Sport  Fishing.  '  '  " 

1.  Fishing  is  permitted  in  Pelican  Bav, 
Recreation  Creek,  Cr>'stal  Creek,  Odessa 
Creek,  Pelican  Cut  and  that  portion  of  L  pper 
Klamath  Lake  located  on  the  east  side  of  the 
refuge.  *■ 

•  *         •         •         • 

22.  Section  32.57  Pennsylvania  is 
amended  by  adding  paragraph  B.4.  to 
Erie  National  Wildlife  Refuge  to  read  as 
follows: 

§32.57    Pennsylvania. 


Erie  National  Wildlife  Refuge 

•  •         *         »         * 

B.  Upland  Game  Hunting.  *   *  * 

•  •  «  •  • 

4.  Pheasant  hunting  is  not  permitted  on  the 
Sugar  Lake  Division. 

•  •         •         •         • 

23.  Section  32.60  South  Coiolino  is 
amended  by  revising  paragraphs  B.  and 
C.  of  Cape  Romain  National  Wildlife 
Refuge;  and  by  revising  paragraphs  A. 
and  D.2.  of  Santee  National  Wildlife 
Refijge  to  read  as  follows: 

§32.60    Soutti  Carolina. 

•  •         •         •         • 

Cape  Romain  National  Wildlife  Refuge 

•  •         •         •         • 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  and  raccoon  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

•  •         *         •         « 

Santee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves,  ducks,  and  coots 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

•  *         •         •         • 

D.  Sport  Fishing.  '  •   * 
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2.  Fishing  is  permitted  in  Cantey  Bay, 
Black  Bottom,  Savannah  Branch  and  refuge 
ponds  and  impoundments  from  March  1 
throi^  October  31. 

*         •         •         *         • 

24.  Section  32.62  Tennessee  is 
amended  bjr  revising  paragraph  D.  of 
Lower  Hatehoe  National  Wildlife  Refu^ 
to  read  as  follows: 

§  32.62   Tennessee. 


Lower  Hatdiee  Natkxial  WiMUiie  Refuge 

D.  Sport  Fishing.  Fisiiing  is  permitted  on 
designated  areas  of  the!  refuge  subject  to  the 
following  condition:  Permits  are  required. 
•         •        *         •     I    • 

25.  Section  32.63  Wexas  is  amended 
by  revising  paragrapih  C.9.  of  Aransas 
National  Wildlife  Refuge  to  read  as 
follows: 


§32j63    T< 


Aransas  Natiaii«J  Will  life  Refuge 


C.  Big  Game  HtaHiOi . 


9  Fireaim  hunters  n^ust 
square-inches  of  hunte  r 
square-inches  visible 
inches  visible  in  rear, 
must  appear  on  head 


IIW 


wear  a  total  of  400 
orange  including  144 
front-and  144  square- 
$ome  hunter  orange 


g(ar 


26.  Section  32.67  yVashington  is 
amended  by  removing  paragraph  A.I., 
redesignating  paragrpphs  A.2.  and  A.3. 
as  A.l.  and  A.2.,  restoectively,  by 
revising  redesignated  paragraph  A.l. 
revising  introductory  language  of 
paragraph  B..  revising  paragraphs  B.l. 
and  D.2.,  removing  paragraph  D.3.  and 
redesignating  par^rfepb  D.4.  as 
paragraph  D.3.  to  Oolumbia  National 
VVildlife  Refuge;  by  (evising  paragraph 
D.  of  Juha  Butler  Ha^isen  Refuge  for  the 
Columbian  White-ta  led  Deer;  by 
revising  paragraphs  Z.  and  D.  of  Little 


Pend  Oreille  National  Wildlife  Refuge; 
and  by  revising  paragraph  A.l.  of 
Toppenish  National  Wildlife  Refuge  to 
read  as  follows: 

§32.67   WasMngtni. 


Columbia  National  Wildlife  Ke6«e 

A.  Hunting  oftntigmtory  Gaane  Birds.  *  *  ' 
1.  In  Marsh  (Jiiit  1.  lumting  is  permitted 

only  on  Wednesdays.  Saturdays  and 
Sundays. 

*  *         •         •         * 

B.  Upland  Game  Hunting.  Huotiogof 
pheasant,  quail,  and  partridge  is  permitted  on 
designated  areas  of  the  re&ge  subject  to  the 
following  conditions: 

1.  Hunting  of  upland  game  birds  is 
permitted  only  during  State  seasons  that  run 
concurrently  w  ith  the  State  waterfowl 
season. 

*  *         •         •         • 

D.  Sport  Fishing.  •  *  • 


2.  Motorized  boats  and  nonmotorized  boats 
are  permitted  on  all  otiief  refuge  waters  op)en 
to  fishing. 


Julia  Bnller  Hansea  Refiise  iar  the 
Columbian  White-tailed  Deer 

•  *  •         •         • 

D.  Sport  Fishing.  Filing  is  permitted  on 
designated  areas  of  the  refuge. 

Little  Pend  OreiSe  Nadeaal  Wildlife  Refuge 

•  •         •         •         • 

C.  Big  Game  Hunting.  Hunting  of  big  game 
is  permitted  on  designated  areas  of  the 
rehige. 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
on  designated  areas  of  the  refuge. 


Toppenish  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  • 
1.  In  the  designated  blind  areas,  hunting  is 
permitted  only  within  50  feet  of  designated 
blind  sites  except  when  shooting  to  retrieve 
crippled  birds. 


27.  Section  32.70  Wyoming  is 
amenikd  by  revising  paragraph  B.  of 
Seedskadee  National  Wildlife  Refuge  to 
read  as  follows: 

§32.70    Wyoming. 


Seedskadee  Nadeaal  Wttdliie  ReSut^ 

•         *         •         •         • 

B.  Upland  Game  Hunting.  Designated  areas 
of  the  refuge  are  open  to  upland  game 
hunting. 

*•••♦■ 

28.  Section  32.71  Pacific  Islands 
Territory  is  amended  by  revising  the 
introductory  language  of  paragraph  D., 
revising  paragraph  D.2.,  and  adding  new 
paragraphs  D.4..  D.5.  and  D.6.  to 
Johnston  Atoll  National  Wildlife  Refuge 
to  read  as  follows: 

§  32.71    Pacific  IsJands  Territofy. 


Johaston  Atell  Natioaal  Wildlife  Re&ige 

*         •         •         •         • 

D.  Sport  Fishing.  Fishing,  lobstering.  and 
shell  collecting  are  permitted  on  designated 
areas  of  the  rehige  subject  to  the  following 
conditions: 


2.  The  use  of  traps  or  nets,  except  throw 
nets,  is  prohibited. 

***** 

4.  The  collecting  of  taking  of  all  forms  of 
live  or  dead  coral  is  prohibited. 

5.  The  export  of  coral  l^  any  means  will 
be  prohibited  after  September  11, 1994. 

6.  It  is  prohibited  to  export  any  fish  or 
invertebrates  except  for  the  following: 
members  of  the  tuna  fish  family  irwwn  as 
Scoatbridae,  dolphin  fish  family  known  as 
Coryphaenidae.  and  sailfish  family  known  as 
Istiophoridae. 

Dated:  June  27. 1994. 

George  T.  Frampton,  Jr.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

|FR  Doc.  94-17345  Filed  7-19-94;  8:45  am] 
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DEPARTMENT  OF  TH  :  rNTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 


AGENCY:  Bureau  of  Ind 

Interior. 

ACTION:  Notice  of  Apprjo\  ed 

Amendment  to  Tribal 


an  Affairs, 

oved 

Jtate  Compact. 


SUMMARY:  Pursuant  to 
the  Indian  Gaming  Reg  u 
1988  (Pub.  L.  100-49 


994 


5  U.S.C.  2710,  of 
latory  Act  of 
the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Amendment 
to  the  Tribal/State  Gaming  Compact 
Between  the  Nooksack  Indian  Tribe  and 
the  State  of  Washington  executed  on 
April  26,  1994. 


DATES:  This  action  is  effective  July  20. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  )oe 
B.  Walker,  Acting  Director  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC.  20240, 
(202) 219-i068. 

Dated:  Iui\  11,1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs 
jFR  Doc.  94-17686  Filed  7-19-94  8  45  krr.] 
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DEPARTMENT  OFlTHE  INTERIOR 

Bureau  of  Indian  Affairs 

Final  Determination  That  the  Mohegan 
Trit)e  of  Indians  of  Connecticut,  Does 
Exist  as  an  Indian  trit>e 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Correction  ko  notice. 


994 


SUMMARY:  In  the  above  mentioned  notice 
published  in  the  Federal  Register  issue 
of  March  15. 1994.  pages  12140-12141. 
the  title  of  the  notice  reads  incorrectly. 
"Inc."  should  not  be  a  part  of  the  title, 
or  included  in  any  part  of  the  notice. 
The  title  should  be  corrected  to  read  as 
follows:  Final  Determination  That  The 
Mohegan  Tribe  of  Indians  of 
Connecticut,  Does  Exist  as  an  Indian 
Tribe. 


FOR  FURTHER  INFORMATION  CONTACT: 

jonni  Dreamer,  Program  Coordinator, 
(202) 208-3592. 

Dated:  July  1,1994. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 

IFR  Doc.  94-17687  Filed  7-20-94;  8  45  ami 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  94-33  of  July  14,  1994 

Determination  Pursuant  to  Section  2(b)(2)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(b)(2)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(b)(2),  I  hereby  designate  Palestinian 
refugees  in  the  Middle  East  as  qualifying  for  assistance,  and  determine 
that  such  assistance  will  contribute  to  the  foreign  policy  interests  of  the 
United  States. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority,  and  to  publish  this  determination  in  the  Federal  Register. 


IXJIAJA^U^AA  <rtVAiodt-^A/x 


(FR  Doc.  94-17853 
Filed  7-19-94;  ll:29^ml 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  July  14,  1994. 
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Presidential  Documents 


Presidential  Determination  No.  94-34  of  July  15,  1994 

Determination  To  Authorize  the  Furnishing  of  Emergency 
Military  Assistance  to  the  Dominican  Republic  Under  the 
Foreign  Assistance  Act  of  1961 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant. to  the  authority  vested  in  me  by  section  506(a)(1)  of  the  Foreign 
Assistance  Act  of  1961.  as  amended.  22  U.S.C.  2318(a)(1)  (the  "Act"),  I 
hereby  determine  that: 

-  (1)  an  unforeseen  emergency  exists,  which  requires  immediate  military 
assistance  to  the  Dominican  Republic;  and 

-  (2)  the  emergency  requirement  cannot  be  met  under  the  authority  of  the 
Arms  Export  Control  Act  or  any  other  law  except  section  506  of  the  Act. 

Therefore,  I  hereby  authorize  the  furnishing  of  up  to  S15  million  in  defense 
articles  from  the  stocks  of  the  Department  of  Defense,  and  military  education 
and  training  to  the  Dominican  Republic. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


tXjlAJjUPU^AA  ^J^UmA-^ 


IFR  Doc.  94-17854 
Filed  7-l»-94;  11:30  ami 
Billing  code  471O-10-M 


THE  WHITE  HOUSE. 
Washington.  July  15.  1994. 
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Notice  of  July  19,  1994 
Continuatidn  of  Iraqi  Emergency 


On  August  2.  1990,  by  Executive  Order  No.  12722,  President  Bush  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States  constituted 
by  the  actions  and  policies  of  the  Government  of  Iraq.  By  Executive  Orders 
Nos.  12722  of  August  2,  1990,  and  12724  of  August  9,  1990,  President 
Bush  imposed  trade  sanctions  on  Iraq  and  blocked  Iraqi  government  assets. 
Because  the  Government  of  Iraq  has  continued  its  activities  hostile  to  United 
States  interests  in  the  Middle  East,  the  national  emergency  declared  on 
August  2,  1990,  and  the  measures  adopted  on  August  2  and  August  9, 
1990,  to  deal  with  that  emergency  must  continue  in  effect  beyond  August 
2,  1994.  Therefore,  in  accordance  with  section  202(d)  of  the  National  Emer- 
gencies Act  {50  U.S.C.  1622(d)),  I  am  continuing  the  national  emergency 
with  respect  to  Iraq. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


OOOUX^UOA  <rtVMAd^^ 


(FR  Doc.  94-17852 
Filed  7-19-94;  11:08  am) 
Billing  code  3195-01-P 


THE  WHITE  HOUSE. 
July  19,  1994. 
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At  the  end  Qf  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
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Administrative  Orders: 
Presidential  Determinations: 
No.  94-29  Of 

June  27,  1994 35211 

No.  94-30  of 

June  30,  1994 35607 

No.  94-31  of 

July  1.  1994 35609 

No.  94-33  of 

July  14,  1994 37147 

No.  94-34  of 

July  15,  1994 37149 

Memorandums: 

June  30,  1994 .34341 

July  11,  1994 36017 

Notice* 

July  19.  1994 37151 

Proclamations: 
6641  (See  Proc. 

6704) 34329 

6704 „ 34329 

6705 34343 

6706 36893 

Executive  Ordars: 
1919'/^  (Revoked  in 

part  t)y  PLC 

7065) 35054 

12002  (See  EO 

12923) 34551 

12214 (See  EO 

12923) 34551 

12722  (Continued  by 

Notice  of  July  19) 37151 

12724  (Continued  by 

Notice  of  July  19) 37151 

12735 (See  EO 

12923) 34551 

12755  (See  EO 

12923) 34551 

12851  (See  EO 

12923) 34551 

12901  (See  USTR 

notice  of  July  15) 36234 

12923 34551 


5  CFR 

1 79 3521 3.  3521 5 

532 36019.  36351 

772 36352 

2610 „ 34755 

2634 34755 

2636 - 34755 

2641 „ 34755 

Proposed  Rules: 

575 34393 

3201..- 35480 

7  CFR 

1 36019 

2...„ 36020 


272 

34553 

275 -. 

283 '. 

34553 

....„ 34553 

301 

3561 1 

319 

35564 

354 

35612 

406 

35613 

916 ,.._. 

33897 

917 : 

„ 33897 

928 _..._ 

929 

33898 

.„ 36021 

947 „ 

, 33900 

981 

998 

..35222,  35847 
36353 

1205 

33901 

1421  

34345 

1755 

Propossd  Rules: 
46 

..34353,  34899 
36487 

301 

36996 

322 

36373 

925 

, 36091 

944 „ 

, 36091 

989 

„ 36093 

1030 

36094 

1036 

33922 

1106 

36095 

1710 

, 36998 

8  CFR 

103 

33903 

212 

35614 

245 , 

33903 

245a 

33903 

264 

33903 

274a 

33903 

299 

35978 

Propossd  Rules: 
204 

J6729 

214 

35866 

9  CFR 

77 

36691 

78 

92 

97 

..35615,  36023 
..34375,  36024 
.34756 

Oh.  Ill 

, .34375 

Proposed  Rulst: 

50 

36374 

36374 

09 

, 36374 

317 „.. 

, 34396 

381 „.. 

10  CFR 

2 — 

170 

35639 

36026 

, 36895 

36895 

30 

40.. 

36026 

..35618.  36026 

9w  ■■■•■•■■••••••••»■••••••••••••••••■  •Ov^O  I 

70 36026 


72 

74 

75 

150 

710„„ 

PropOMd  Rutes: 

Ch.  I ._ 

1003 


.4$618,  36026 

35618 

35618 

.. — .35618 
351 78 

36374 

— .34767 


11CFR 

102 __ 

12CFR 

701 „ 

709 

745 

747 _.„.. 

790 

791 _..„. 

792 

793 „ 

794.... 

PropMtd  RuteK 

220™ 

230™ „ 

336 .™1"! 

13CFR 

108 

120 

123 


..36C  42, 


14CFR 

21 

23 
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...35785 


...36040 
...36040 
...36040 
...36040 
...36040 
...36040 
...36040 
...36040 
...36040 

...33923 
..35271 
..35480 


.36042 
.36042 
36045 


.34572 
.34572 


39 .34574,  345t6.  34757. 

34758. 34899. 349«7. 35234 
35236.  36237. 352^.  35240, 
35242. 35244. 35246. 35247 
36046. 36047. 36980, 36932 

71 34577.  3475|B,  34759, 

34760, 352f  8, 36050 

73 i...J6692 


91 

97 

1209 

1260 „ 

Proposed  Rutes; 

Ch.1 _.„ 

21 

23 

33 


I....34578 

..35248,  35250 

^.35623 

...36355 


39 .34396.  34584.  35488, 

35490, 36096, 36096, 36375, 
363716,36998 

71 .  34192,  34581  35492. 

35869. 36099, 3610  0. 36730 

93 i.,.34 1 92 


leCFR 

2 

4. 
305. 


Chapter  II. 

22 

300 


301. 
303™Z* 

1117 

1307 

1500 

17CFR 
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...35868 
...34779 
-.35196 
35272 


.34968 

.34968 

-.34014 

..35657 
..3S661 
..34780 
..34780 
..34780 
-33926 
..35058 
33928, 


33932 


-34376 


33.- 
190.. 
228.. 
229- 
230.. 
232- 
259. 

Proposed  RuIm: 

228 

229 

230 

232 

239 

240 

249 

250 

259 

260 

269-.^ 

270 

274 


...-34376 
.....34376 
....36258 
....36258 
....36258 
....36262 
J36258 


36264 

.» 36264 

.- 36264 

...36264 

36264 

.34781,36264 

- 36264 

~~ 36264 

36264 

.36264 

36264 

™ 36264 

36264 


18CFR 

284 35462 

ProposadRutn: 

35 36274 

19  CFR 

'74 „ 34970 

Rroposad  Rules: 

141 .36102 

'42... „ ^102 

20  CFR 

"16 .33906 

Proposed  Rutes: 

404 _ _ 37000,  37002 

21  CFR 

5 _ .35848 

1 73 , 36935 

341 . .36051 

510 33908 

520 

558 


33908,  35251 

35251 

1 220..- .35252 

Proposed  Ruies: 

101 36379 

1 02 .— .361 03 

203 ™^ 36107 

205 36107 

341 — ™..„ 34781 

22  CFR 

60..._ _.... 


61.- 
62.- 
63... 
64... 
65... 
514. 


—33909 
.™33909 

33909 

.....33909 
....33909 
....33909 
....34760 


23  CFR 

655 ._ 

658 

Proposed  Rules: 
637 „... 

24  CFR 

17 

200...- 

583 

791 

813 

880 


...33909 
...36051 

...35493 


34578 

J6692 

.36886 

— 35253 

.36662 

- 36616 


Ml -.. 36616 

882 .36616,  36662 

883.... 36616 

884 3661 6 

885 ; 3661 6 

886 36616 

887 36662 

889 36616 

904 , 36616 

905 36616 

906 36616 

960 36616 

982 36662 

3280 „ „ 34294 

Proposed  Rules: 

43 34300 

92.- 34300 

1 00 - 34902 

203 .__ 36846 

570 „„ 34300 

941 35834 

982 . 36846 

984 36846 


25  CFR 

Proposed  Rules: 

Ch.1 

164 , 

165...- , 


36108 

.....35580 
™.35580 


26  CFR 


1 34971,  35030,  35414, 

36256.36356.36360 

31 .„ — 35414 

40 „.- ....35414 

602 34971,  35030.  36356. 

36360 
Proposed  Rules: 

1 .34398.  35066.  36418. 

36114.36394 

31 354 1 8 

40 .354 1 8 

27  CFR 

5 „ 


28  CFR 

551 

571 


35623 


— 34742 

35456 


29  CFR 

1910 33910.  34530.  36696 

1915 36695 

1917 36695 

1918 36695 

1926 ™_ 36695 

1928.... — 36695 

2610 36054 

2619 ™ 36055 

2622 36054 

2644 „ 36058 

2676 .36(B5 

Proposed  Rules: 

Ch.  XXVI. -.35067 

Ch.  XL 35067 

1915 34586 


30  CFR 

914 

938 „. 

044  „. 


..- -.36059 

36937 

35255 


Proposed  Rules; 

75...... 

Ch.ll 

Ch.  IV 

Ch.  VI 


35071 

36108 

36108 

.36108 


Ch.  VH. 

914 

920 

944 


-.36108 
-.36114 
...35289 
..35871 


31  CFR 

51 

52 

550 „. 


...35624 
,.35624 
-.35259 


32  CFR 

90 --34382.  35463.  36367 

91 34382.  35463.  36367 

1 56 _ 35464 

369 „ .35261 

383 .34382 

384 _„.....: 35262 

389 34382 

552 .34581.  34761 

706 - 35033.  35849 

Proposed  Rule^- 

553 _ 34782 


33  CFR 

1 ™ 

4 

26 _ 

117 

130 _. 

131 

132 


..36316 


34210 

36316 

.36062 

. — .. 34210 

. J34210 

™. .34210 

137....- .34210 

138 -.34210 

160 _ .36316 

161 -.36316 

1 62 .3631 6 

164....- 36316 

165...... _ 36316 

334 .35850 

Proposed  Rules: 

80 37003 

82 - 37003 

84. .37003 

87 .37003 

88 — . 37003 

90.™ 37003 

165 35290,  35661 

322 .34783 

334 . .33939 

34  CFR 

74 , .34722 

77 _  .34722 

641 34198 

668. — 34964,  36368 

682 J4964,  36624 

685..^., ^ 34278 

690 34964 

Proposed  Rules: 

Ch.  VI „ _.34398 

35  CFR 

Propossd  Rules: 

133 

1 35 ."..—...„.. 


—.36398 
36398 


36  CFR 

242 

292 

704 ... 

Proposed  Rules: 

Ch.1.. 


-.36063 

-..36866 

-.36034 


-.36108 


38  CFR 


...34382  35265,  35464, 
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35851 
Proposed  Rules: 

14 ;. 37008 

39  CFR 

111 33911 

233 35851 

266 35625 

Proposed  Rules: 

111 35873.37011 

40  CFR 

9 —.33912.34070 

35 35852 

52 33914.  34383.  35035. 

35036, 35044, 354 1 1 .  36700 

55 36065 

61 36280 

80 35854,36944 

81 35044 

85 33912.36969 

86 3391 2.  36368 

112 34070 

141 34320 

142 34320 

180 35627,35629 

185 -....„ 35629 

186 :. 35629 

271 35266 

300....; ^.....35852 

372 .'. .;.. 34386 

600 ...33912 

Proposed  Rules: 

Ch.  I 33940 

51.. 35292 

52 33941.  34399.  34401. 

35072. 35079, 35875,  35883. 

361 16. 36120. 36123. 36128, 
36408,36731,37018 

60 36130 

63 ; 36130 

81 35079 

141 35891 

143.: 35891 

152 35662 

174 ; ..: 35662 

180 35663.37019 

185 33941 


42  CFR 

51a.... 

405 

412 

413 

414 

417 

418....- 

431 

434 ; 

1003 

Proposed  Rules 

57 

421 

440 

43  CFR 

12 

Public  Land  Ortl 

7055 

7064 : 

7065 

7067 

7068 

7069 

Proposed  Rules 

Ch.  I 

Ch.  II „ 

Subtitle  A 

2800 

2810 _. 

2880... 

44  CFR. 

64 

322 

362 

Proposed  Rules 
67 

45  CFR 

5b 

Proposed  Rules 
615 

46  CFR 

68 

47  CFR 

Ch.  I .„......, 
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35851 
Proposed  Rules: 
14 .'. 37008 

39CFR 

111 33911 

233 35851 

266 36625 

Proposed  Rules: 

111 35873.37011 

40CFR 

9 -...3391 2.  34070 

35 35852 

52 33914.  34383.  35035. 

35036, 36044, 3641 1 ,  36700 

55 » 36065 

61 36280 

80 35864,36944 

81 35044 

85 ,. 3391 2,  36969 

86 3391 2.  36368 

112 34070 

1 41 34320 

142 34320 

1 80 ..35627.  35629 

185 35629 

186 35629 

271 35266 

300..... 35852 

372 .'. .: 34386 

600 33912 

Proposed  Rules: 

Ch.  I.. 33940 

51.. 35292 

62 33941.  34399.  34401. 

35072. 35079, 35875,  35883. 

36116,36120.36123.36128. 
36408,36731,37018 

60 36130 

63 ; 36130 

81 35079 

141 36891 

143.: 35891 

152 .....35662 

174 : ..' 35662 

180 35663,  3701 9 

185 33941 


42CFR 

51a..... 36703 

405 36069 

412 ...:....... 36707 

413..... 36707 

414 .' 36069 

41 7 36072 

41 8 36707 

431 36072 

434 ; 36072 

1003 36072 

Proposed  Rules: 

57 „ 36733 

421 35664.  36415 

440 36419 

43CFR 

12 36713 

Public  Land  Order 

7055 .....34899 

7064 „...:... 34582 

7065 .V 35054 

7067 : 35859 

7068 ..35859 

7069 35267 

Proposed  Rules: 

Ch.  I 36108 

Ch.  II 36108 

Subtitle  A „ 361 08 

2800 „ .35596 

2810 35596 

2880... ;. 36596 

44  CFR 

64 .^ 36370 

322 36087 

362 :...... ..36630 

Proposed  Rules: 

67 36421 

45  CFR 

5b 36717 

Proposed  Rules: 

615 35079 

46  CFR 

68 36088 

47  CFR 

Ch.l 35631 


22 35054 

43 35632 

73 34391 ,  34766.  35055, 

35268,36987 

74 35635 

80 : 35268 

87 ,...35268 

Proposed  Rul6St 

Chapter! , 35664 

61 -..33947 

64 33947 

69 - 33947 

73 34404.  34405,  35081. 

35082. 35292. 35293. 35785. 

35893, 35894, 36736, 36736. 
37020 

74 36665 

97 :...... .._ 36157 

48  CFR 

206 36088 

222 36088 

226.._ 36088 

237 36088 

252 ........36088 

Proposed  Rules: 

Ch.  XIV 36108 

209 35896 

252 35896 

926 36294 

952 ; 36294 

970 36294 

49  CFR 

1 36987 

172 35411 

195 36465,  36256 

392 „.„ 34708 

393 34708.  34712 

571 36636 

1056 34392 

Proposed  Rules: 

1 71 36488 

172 36488 

173 36488 

175 36488 

176 ~ 36488 

177 36488 

178 36488 

383 36338 


541  -SSOB 

652 37021 

571 34406,  36298,  36300, 

36670, 36672 

50  CFR 

14 36719 

17 36860.  36988 

100 36063 

216 35471 

216 35864 

229 34899 

301 36474,  36475,  36719 

625 36720 

630 36090 

650 36720 

651 ;...36066,  36725 

668 34582 

672 35056 

675 33920,  34392,  34583. 

35056, 35067. 36476. 35638, 
36727 

681 36270 

Proposed  Rules: 

Ch.  1 36108 

Ch.  II 36874 

Ch.lV 36108 

17 34784,  35089.  35303. 

35304. 35305. 35307, 35496. 

35584, 35674, 35896,  35900, 
36737 

20 35666 

32 36342.  36348,  37134 

222 35089 

227 36158 

644 35308 

654 33947 
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P1eas«  1>pe  or 

Prices  include  rcj 
Information  Desk 
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a 


0«y 


Stork 


Number 


021-602-00)01-9 


(Company  or  persona 


(.Afdditional  ad«Jrcss/ar  ention  line) 


(Street  addresD) 


(City,  State,  ZIP  Cod^) 
i ) 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Researcti  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)'  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 
Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 
Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 
Volume  IV  (Titles  42  thru  50) .  .  $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


Charge  your  order. 
It's  easy! 

(Form  is  aligned  for  typewnter  use.)  To  t»x  yoor  orders  and  iiMn»iries-(202)  512-2250 

'"  i**!!^^i^  P°*^*=  '^  handling  and  arv  good  through  12/92.  After  this  date,  please  call  Order  and 
202-783-3238  to  verify  prices.  Infemational  customers  please  add  25%. 


Titic 


Catalog-Bcstselling  Government  Books 


Price 
Each 


FREE 


Total  for  Publications 


Total 
Price 


FREE 


name) 


(Please  type  or  print) 


X 


Please  Choose  Method  of  Payment: 

LJ  Check  payable  to  the  Superintendent  of  Documents 
U  GPO  Deposit  Account        I    I    I    I    I    ]     |    l-f] 
l_J  VISA  or  MasterCard  Account 

m 


n 


(Daytime. phone  inclu<  ing  area  code) 

Mail  order  to: 

New  Orders,  Superiniendciit  of  Documents 

pa  Bom  371954,  Pitt<t>urgh,  PA  15250-7954 


(Credit  card  expiration  date)         Thank  you  for  your  order! 


(Signature) 
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Presidential  Documents 


Presidentfal  Determination  No.  94-36  of  July  19,  1994 
Food  Security  Wheat  Reserve  Release 


Memorandum  for  the  Secretary  of  Agriculture 

By  virtue  of  the  authority  vested  in  me  as  President  by  the  Food  Security 
Wheat  Reserve  Act  of  1980  (the  "Act")  (7  U.S.C.  1736f-l),  I  hereby  authorize 
the  release  in  fiscal  year  1994  of  up  to  200,000  metric  tons  of  wheat  from 
the  reserve  established  under  the  Act  (the  "reserve")  for  use  under  Title 
II  of  the  Agricultural  Trade  Development  and  Assistance  Act  of  1954  to 
meet  relief  needs  that  exist  in  the  Caucasus  region  of  the  former  Soviet 
Union,  which  I  hereby  determine  are  suffering  severe  food  shortages.  The 
wheat  will  be  used  to  provide  urgent  humanitarian  relief  to  the  peoples 
in  this  region  who  are  suffering  widespread  hunger  and  malnutrition. 

This  action  is  taken  because  wheat  needed  for  relief  in  this  region  cannot 
be  programmed  for  such  purpose  in  a  timely  manner  under  the  normal 
means  of  obtaining  commodities  for  food  assistance  due  to  circumstances 
of  unanticipated  and  exceptional  need. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register.  '.• 


O^JlAJAIM^A  ^Jt^J^^ 


|FR  Doc.  94-17929 
Filed  7-19-94;  2:57  pm) 
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THE  WHITE  HOUSE. 
Washington,  July  19,  1994. 


Rules  and  Regulatk 


This  section  of  the  FEDERAL  REGISTER 
cont»ns  regulatory  documents  having  general 
appiic^jtNty  arxJ  tegal  effect,  most  of  which 
are  Iteyed  to  and  codified  in  the  Ckxle  of 
Federal  Regulations,  wtvch  is  published  urxier 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Rsted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-5W-19-AD;  Amendment 
39-8975;  AD  94-15-04] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  214ST 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Ttiis  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron, 
Inc.  Model  2 14ST  helicopters,  that 
requires  creation  of  a  component  histc^ 
card  and  establishes  an  additional 
retirement  life  for  the  main  rotor  mast 
(mast).  This  amendment  is  prompted  by 
fatigue  analysis  and  retesting  that 
showed  that  the  mast  is  sensitive  to 
frequent'takeofTs  and  external  load  lifts 
(high-power  events)  in  addition  to  time- 
in-service.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fatigue 
failure  of  the  mast,  loss  of  the  main  rotor 
system,  and  subsequent  loss  of  control 
of  the  helicopter. 
EFFECTIVE  DATE:  August  25, 1994. 
ADDRESSES:  This  AD  and  any  related 
information  may  be  examined  in  the 
Rules  Docket  at  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Qiief  Coimsel,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  COffTACT:  Kfr. 
Lance  Cant,  Aerospace  Engineer, 
Rotorcraft  Certification  Office,  FAA, 
Southwest  Region,  Rotorcraft 
Directorate,  Fort  Worth,  Texas  76193- 
0170,  telephone  (817)  222-5141,  fax 
(817)  222-5959. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
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appiicabtlity  and  legal  effect,  most  of  which 
are  Iceyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  pubished  under 
50  titles  porsuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlstratkm 
14CFRPart39 

[Docket  No.  93-SW-19-AD;  AmefKtment 
39-6975;  AD  94-15-041 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  hnc  Model  214ST 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT.  .  j 

ACTION:  Final  rule. 

StiMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron. 
Inc.  Model  214ST  helicopters,  that 
requires  creation  of  a  component  history 
card  and  establishes  an  additional 
retirement  life  for  the  main  rotor  mast 
(mast).  This  amendment  is  prompted  by 
fatigue  analysis  and  retesting  that 
showed  that  the  mast  is  sensitive  to 
firequent  takeoffs  and  external  load  lifts 
(high-power  events)  in  addition  to  time- 
in-service.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fatigue 
failure  of  the  mast,  loss  of  the  main  rotor 
system,  and  subsequent  loss  of  control 
of  the  helicopter. 
EFFECTIVE  DATE:  August  25, 1994. 
ADDRESSES:  This  AD  and  any  related 
information  may  be  examined  in  the 
Rules  Docket  at  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  2601  Meacham 
Blvd..  Room  663.  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CO»*TACT:  Mr. 
Lance  Cant,  Aerospace  Engineer, 
Rotorcraft  Certification  Office,  FAA, 
Southwest  Region,  Rotorcraft 
Directorate,  Fort  Worth,  Texas  76193- 
0170,  telephone  (817)  222-5141,  fax 
(817) 222-5959. 
SUPPl^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 


airworthiness  directive  (AD)  that  is 
applicable  to  Bell  Helicopter  Textron, 
Inc.  Model  214ST  helicopters  was 
published  in  the  Federal  Register  on 
November  12, 1993  (58  FR  59967).  That 
action  proposed  to  require  creation  of  a 
component  historical  service  record  and 
proposed  to  establish  an  additional 
retirement  life  of  50,000  high-power 
events  for  the  main  rotor  mast  (mast), 
part  number  (P/N)  214-040-090-109. 
Currently,  the  mast  has  a  retirement  life 
of  10,000  hours'  time-in-service. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  pubbc.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  with  some  editorial 
changes.  The  FAA  has  determined  that 
these  changes  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

In  the  notice,  the  cost  estimates 
associated  with  this  AD  were  based  on 
replacement  of  the  mast  and  creation  of 
the  component  history  card  for  the 
entire  fleet.  This  nile  contains  cost 
estimates  for  one-sixth  of  the  fleet  each 
year  instead  of  the  entire  fleet,  as  in  the 
notice.  Additionally,  the  notice  referred 
to  the  component  history  card  as  a 
"historical  service  record  or  component 
history  card".  This  rule  refers  to  it  as  a 
"component  history  card  or  an 
equivalent  record."  Also,  parsgrsph  (d) 
of  this  rule  was  expanded  to  specify  the 
details  of  the  new  retirement  life.  These 
changes  will  not  increase  the  scope  of 
the  AD.  However,  the  FAA  has 
performed  a  more  detailed  cost  analysis 
and  has  determined  that,  when  fectoring 
in  the  creation  and  maintenance  of  the 
component  history  card  or  equivalent 
record,  the  anticipated  costs  are  $9,163 
higher  than  the  proposed  amount  for  the 
first  year,  and  $7,879  highra  than  the 
proposed  amount  for  each  subsequent 
year.  In  the  proposal,  the  cost  of  this  AD 
was  estimated  to  be  $53,970  each  year 
($323,820  for  the  total  fleet). 

The  FAA  estimates  that  14  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  (1)  it  will  take  approximately 
24  work  hours  per  helicopter  to  replace 
the  affected  part  due  to  the  new  method 
of  determining  the  retirement  life 
required  by  this  AD.  (2)  it  will  take 
approximately  2  work  hours  per 


helicopter  to  create  the  component 
history  card  or  equivalent  record 
(record),  (3)  it  will  take  approximately 
10  work  hours  per  heUcopter  to 
maintain  the  record  each  year,  and  (4) 
the  average»labor  rate  is  $55  per  work 
hour.  Required  parts  will  cost 
approximately  $21310  per  heUcopter. 
Based  on  these  figiu«s.  the  total  cost 
impact  of  the  AD  on  U.S.  operators  for 
the  first  year  is  estimated  to  be  $63,133, 
and  each  subsequent  year  to  be  $61 ,849. 
These  costs  assume  replacement  of  the 
mast  in  one-sixth  of  the  fleet  each  year, 
creation  and  maintenance  of  the  records 
for  all  the  fleet  the  first  year,  and 
creation  of  (Mie-sixth  of  the  records  and 
maintenance  of  the  records  for  all  the 
fleet  each  subsequent  year. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoptkm  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AJRW0R1HINESS 
DIRECTIVES 


1.  The  authority  cidBtion 
continues  to  read  as 


for  part  39 
mllows: 


Authoritjr:  49  U.S.C 
and  1423;  49  U.S.C 
11.89. 


App 


loeg) 


§39.13    [Amended] 

2.  Section  39.13  is 
adding  the  following 
directive: 

AO  94-15-04    BellHeli^pt 

Amendment  39-89^ 
93-SW-19-AD 


.    1354(a),  1421 
I:  and  14  CFR 


{mended  by 

1  lew  airworthiness 

_  ter  Textron,  Inc: 
Docket  Number 


Apphcability:  Model  214ST  helicopters, 
with  main  rotor  mast  (mi  ist).  part  number  (P/ 
N)  214-O4O-09O-109  in^alled,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previousl]|.  To  prevent  fetigue 
failure  of  the  mast,  loss  of  the  main  rotor 
system,  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  tlje  following: 

(a)  Within  10  calendar  days  after  the 
effective  date  of  this  airworthiness  directive 
(AD),  accomplish  the  following: 

(1)  Create  a  componeni!  history  card  or  an 
equivalent  record  for  the  Effected  mast. 

(2)  Detennine  and  recoM  the  total  time-in- 
service  (TIS)  accumulated  for  the  mast  as 
follows:  I 

(i)  If  the  TIS  of  the  masi  is  unknown,  use 
a  TIS  of  900  hours'  per  y«  ar.  Prorate  the 
hours  for  a  partial  year. 

(ii)  If  the  TIS  is  known,  use  that  total  TIS. 

(3)  Determine  and  recoid  the  accumulated 
takeoffs  and  external  load  lifts  (high-power 
events)  for  the  mast  as  fol  ows: 

(i)  If  the  number  of  high  -power  events  is 
unknown,  assign  11  high-  power  events  for 
each  hour  TIS  obtained  in  accordance  with 
paragraph  (a)(2). 

(ii)  If  the  number  of  hig  i-power  events  is 
known,  record  that  numb(  r  as  total 
accumulated  high-power  i  ivents. 

(b)  After  compliance  wi  ii  paragraph  (a)  of 
this  AD,  continue  to  recor  i  the  TIS  and  high- 
power  events  and  add  the  high-power  events 
to  the  previously  recorded  sum. 

(c)  Remove  the  mast  fro;  n  further  service  in 
accordance  with  the  follow  nng: 

(1)  For  each  mast  with  g  ,900  hours'  or 
more  total  TIS  on  the  effet  tive  date  of  this 
AD.  remove  and  replace  tl  e  mast  within  the 
next  100  hours'  TIS. 

(2)  For  each  mast  with  li  ss  than  9.900 
hours'  total  TIS  on  the  effe  ctive  date  of  this 
AD,  remove  and  replace  the  mast  before  it 
attains  10.000  hours'  TIS. 

(3)  For  each  mast  with  4  J.900  or  more 
high-power  events  on  the  ( ffective  date  of 
this  AD.  remove  and  repla  « the  mast  on  or 
before  the  accimiulation  ol  an  additional 
1.100  high-power  events. 

(4)  For  each  mast  with  le  ss  than  48,900 
high-power  events  on  the  e  ffective  date  of 
this  AD.  remove  and  replace  the  mast  before 
it  attains  50,000  high-powi'  evenu. 

(d)  This  AD  revises  the  /^irworthiness 
Limitations  Section  of  the  ijiaintenance 
manual  by  establishing  a  nfw  retirement  life 
for  the  mast  of  10,000  hour*'  TIS,  or  50,000 
high-power  events,  whichelrer  occurs  first. 


However,  for  masts  with  9,900  hours"  or  more 
TIS  or  48,900  or  more  high-poiver  events  on 
the  effective  date  of  this  AD,  those  masts 
need  not  be  retired  until  on  or  before  the 
accumulation  of  an  additional  100  hours'  TIS 
or  1,100  high-power  events,  respectively. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Certification  Office.  FAA. 
Rotorcraft  Directorate.  Operators  shall  submit 
their  requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 


(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(g)  This  amendment  becomes  effective 
August  25, 1994. 

Issued  in  Fort  Worth,  Texas,  on  July  13 
1994. 

James  D.  Erickson. 

Manager.  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

(FR  Doc  94-17795  Filed  7-20-94;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ASO-4] 

Establishment  of  Class  D  Airspace; 
Class  E4  Airspace  and  Amendment  of 
Class  E2  Airspace:  Athens,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  acUon  establishes  Class 
D  and  Class  E4  airspace  at  Athens/Ben 
Epps  Airport,  Athens,  Georgia  due  to 
commissioning  of  a  Non-Federal  Air 
Traffic  Control  Tower.  March  14. 1994. 
This  action  also  amends  the  Class  E2 
surface  airspace  at  Athens/Ben  Epps 
Airport  to  indicate  part-time  when  the 
control  tower  Is  not  in  operation.  The 
intended  effect  of  this  action  is  to 
require  pilots  to  establish  two-way  radio 
communications  prior  to  entering  the 
airspace  diuing  the  hours  the  control 
tower  is  in  operation. 

EFFECTIVE  DATES:  0901  UTC,  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Shipp,  Jr.,  Airspace  Section. 
System  Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  P.O.  Box  20636. 


Adanta.  Georgia  30320;  telephone  (404) 
305-5591. 

SUPM^MENTARY  INFORMATION: 
History 

On  May  2, 1994.  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71  to  estabUsh 
Class  D  and  Class  E4  airspace  at  the 
Athens/Ben  Epps  airport  Athens. 
Georgia.  This  proposal  also  would 
amend  the  Class  E2  surface  airspace  at 
Athens/Ben  Epps  Airport  to  indicate 
part-time.  The  estabhshment  of  this 
Class  D  airspace  area  will  require  pilots, 
prior  to  entering  the  airspace,  to 
establish  two-way  radio 
communications  with  the  newly 
commissioned  air  traffic  control  tower 
providing  air  traffic  services.  (59  FR 
22567).  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  This  amendment  is  the  same 
as  that  proposed  in  the  notice. 
Designations  for  Class  D,  Class  E2.  and 
Class  E4  airspace  respectively  are 
published  in  Paragraphs  5000, 6002. 
and  6004  of  FAA  Order  7400.9A  dated 
June  17. 1993,  and  effective  September 
16. 1993.  The  Class  D  and  Class  E 
airspace  designations  Usted  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  D  and  Class  E4  airspace  areas  at 
Athens/Ben  Epps  Airport,  Athens. 
Georgia.  This  amendment  also  amends 
Class  E2  surface  airspace  at  Athens/Ben 
Epps  Airport.  Athens,  Georgia,  to 
indicate  part-time.  The  establishment  of 
this  Class  D  airspace  area  will  require 
pilots,  prior  to  entering  the  airspace,  to 
establish  two-way  radio 
communications  with  the  newly 
commissioned  air  traffic  control  tower 
providing  air  traffic  service. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It.  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
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impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  aSect  air 
traffic  procedures  and  aii  navigatioin,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  oa  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Incorporation  by 
reference.  Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PAFTT  71— (AMENDEm 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Airthority:  49  V.SC  app.  1348(8),  1354(a), 
1510;  Ra  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Camp.,  p.  3ad;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.7    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  Jime  17, 1993,  and 
effective  September  16. 1993.  is 
amended  as  follows:  , 

Para  5000    Class  D  Airspace 

ASO  GA  D  Aduais,  Georgia  iNmv) 

Athens/Ben  Epps  Airport,  Athens,  Georgia 
(Lat.  33»56'54  '  N..  long.  8319'36"W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3300  fieet  MSL 
within  a  4-mile  radius  of  the  Atliens/Ben 
Epps  Airport.  This  Class  D  airspace  area  is 
effectiw  during  the  specified  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  In  the 
Airport/Facility  Directory. 
•         •         •         •         * 

Para  6004    Class  E  airspace  designated  as 
an  extension  to  a  Class  0  surface  area 


ASO  GA  E4  Athens,  Georgia  (NewJ 

Athens/Ben  Epps  Airport,  Athens,  Georgia 

(Lat.  33''56'54"N.,  long.  83*19^6"  W.) 
Athens  VORTAC 

(Lat.  33*56'51''  N.,  long.  83*19'29"  W.) 
That  airspace  extending  upward  from  the 
surface  within  3  miles  each  side  of  \he 
Athens  VORTAC  195°  radial,  extending  from 
the  4-miIe  radius  of  Athens/Ben  Epps  Airport 
to  7  miles  south  of  the  VORTAC  and  within 
3  miles  each  side  of  the  Athens  VORTAC 
076°  radial,  extending  from  the  4-miIe  radius 
of  Athens/Ben  Epps  Airport  to  7  miles  east 
oftheV'ORTAC. 
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impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  aii  navigation,  it 
is  certified  that  tliis  rule  will  not  have 
a  significant  economic  impact  oa  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  n 

Aviation  safety,  Incorporation  by 
reference.  Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED! 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Aitfhorify:  49  V.S.C  app.  1348(a).  1354(a), 
1510;  RCX  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Camp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.7    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A. 
Airspace  Designations  and  Reporting 
Points,  dated  ]ime  17. 1993,  and 
effective  September  16. 1993.  is 
amended  as  follows:  , 

Para  5000    Class  D  Airspace 


ASO  GA  D  AAem,  Georgia  {ftow) 

Athens/Ben  Epps  Airport,  Athens,  Georgia 
(Ut.  33*56'54"N..loDg.  8319'36"W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3300  fieet  MSL 
within  a  4-mile  radius  of  the  Athens/Ben 
Eppa  Airport.  This  Class  D  airspace  area  is 
effective  during  the  specified  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Ehrectory. 
•         *         •         *         • 

Paia  6004    Class  E  airspace  designated  as 
an  extension  to  a  Class  D  surface  area 


ASO  GA  E4  Athens,  Georgia  [New) 

Athens/Ben  Epps  Airport,  Athens,  Georgia 
(Lat.  33''56'54"N.,  long.  83*19^8"  W.) 

Athens  VORTAC 

(Lat.  33*56'51''N.,  long.  83*19'29"  W.} 

That  airspace  extending  upward  from  the 
surface  within  3  miles  each  side  of  the 
Athens  VORTAC  195°  radial,  extending  torn 
the  4-miIe  radius  of  Athens/Ben  Epps  Airport 
to  7  miles  south  of  the  VtWTAC  and  within 
3  miles  each  side  of  the  Athens  VORTAC 
076°  radial,  extending  from  the  4-miie  radius 
of  Athens/Ben  Epps  Airp>ort  to  7  miles  east 
of  the  VORTAC 


Para  6002    Class  E  airspace  areas  as  a 
surface  area  for  an  airport. 

*  »         «         •         • 

ASO  GA  E2  Attwiw,  Geaigia  {Amtodl 

Athens/Ben  Epps  Airport,  Athens,  Georgia 
(Lat.  33<^'54''  N.,  long.  83*19'36'' W.) 
That  airspace,  extending  upward  from  the 
surface  within  a  4-mile  radius  of  the  Athens/ 
Ben  Eppe  Airport  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
tiroes  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*  *  •  a  • 

Issued  in  College  Park,  Georgia,  on  )iine  9, 
1994. 

Michael }.  Powderly, 
Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

IFR  Doc.  94-17796  Filed  7-20-94;  8.45  ami 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  100 

Administrative  Regulations 

AGENCY:  National  Labor  Relations  Board 
(NLRB). 

action:  Final  rule. 

StiMMARY:  The  National  Labor  Relations 
Board  is  amending  the  current 
administrative  regulations  governing  the 
standards  of  conduct  and  financial 
disclosure  requirements  of  employees  of 
the  Agency.  Most  of  these  regiilations 
have  been  superseded  by  the  Standards 
of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch  issued  by  the  Office  of 
Government  Ethics  (OGE).  The  NLRB 
pubUshes  this  rule  to  repeal  the 
superseded  provisions  and  to  update 
cross-references  in  the  current 
regulations  that  continue  to  be 
applicable,  in'conformance  with  the 
executive  branch-wide  standards. 
Thus,  NLRB  is  not  repealing  the 
provisions  of  the  existing  administrative 
regulations  requiring  approval  to  engage 
in  outside  employment,  the  prohibition 
to  engage  in  private  practice  of  law 
except  in  family  or  civic  matters,  and 
the  requirement  to  cooperate  with  the 
NTJlB's  Office  of  Inspector  General  in 
audits  and  investigations. 

EFFECTIVE  DATE:  The  removal  of 

§§  100.202  through  100.209  and 

§  100.306  became  effective  October  5, 

1992.  The  redesignation  and  revision  of 

§  100.201  is  effective  July  21, 1994.  All 

other  amendments  became  effective 

February  3, 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  Joseph,  Director  of 
Administration,  National  Labor 
Relations  Board,  Room  7108. 1099 
Fourteenth  Street  NW..  Washington.  DC 
20570-0001.  (202-273-3890). 
SUPPLEMBrrARY  MFORMATKM:  In  1967, 
the  NLRB  issued  29  CFR  Part  100, 
administrative  regulations  governing 
employee  responsibilities  and  conduct 
(32  FR  13560),  primarily  pursuant  to 
and  in  conformance  with  E.0. 11222 
(May  8, 1965)  and  regulations  issued  by 
the  U.S.  Civil  Swvice  Commission  (5 
CFR  735.104,  33  FR  12487).  Executive 
Order  12674  (April  12, 1990)— as 
modified  by  EO.  12731  (October  17, 
1990)— revoked  E.0. 11222  and  directed 
OGE  to  "establish  a  single, 
comprehensive,  and  clear  set  of 
executive-brarKh  standards  of  conduct 
that  shall  be  objective,  reasonable,  and 
enforceable." 

On  August  7, 1992.  OGE  pubbsbed 
new  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (57 
FR  35006).  These  imiform  standards  of 
conduct,  codified  at  5  CFR  part  2635. 
became  efiectlve  on  February  3, 1993; 
and  supersede  most  of  the  provisions  in 
the  NLRB's  regulations  found  in  29  CFR 
Part  100.  Additiooally.  the  new 
standard  authorized  executive-branch 
agencies,  with  the  concurrence  of  OGE, 
to  issue  supplemental  agency-specific 
regulations  that  are  necessary  and 
appropriate  to  implement  their 
respective  ethics  programs  (5  CFR 
2635.105). 

Therefore,  NLRB  is  amending  Part  100 
by  removing/repealing  certain  sections 
of  subparts  A.  B,  and  C  that  have  been 
superseded  by  the  new  OGE  regulations 
and  by  revising  or  redesignating  the 
remaining  provisions. 

In  subpart  A.  "Employee 
Responsibihties  and  Conduct," 
§  100.101  has  been  amended  to  cross- 
reference  the  new  executive  branch- 
wide  standards.  Section  100.102  has 
been  revised  to  accommodate 
redesignated  §  1 00. 1 1 3.  Sections 
100.103  through  100.105,  §§  100.111 
through  100.112,  paragraphs  {a){2) 
through  (d)  of  §  100.113,  §§  100.114 
through  100.122  have  been  removed. 
Section  100.123  is  redesignated  as 
§  100.201  of  the  renamed  subpart  B. 
"Cooperation  in  Audits  and 
Investigations."  Sections  100.301 
through  100.305  and  §  100.307  of 
subpart  C  "Special  Government 
Employee  Conduct  and  Responsibility," 
were  also  superseded  as  of  February  3, 
1993,  and  have  been  removed. 

Section  100.106,  with  a  revised 
paragraph  (a)  to  show  the  new  street 
address  "1099  Fourteenth  Street.  NW" 
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of  the  NLRB  headquatters,  is 
redesignated  as  §  100^401  of  the 
renamed  subpart  D. 

Paragraphs  {a)(l)  and  (e)  of  §  100.113 
have  been  redesignated  as  paragraphs 
(a)  and  (b)  of  §  100.  lOp.  NLRB  is  not 
removing  these  paragraphs,  because 
they  contain  the  Agency's  requirements 
for  approval  to  engage  in  outside 
employment  and  activities,  and  the 
prohibition  to  engage  jin  private  practice 
of  law  except  in  family  or  civic  matters. 
Pursuant  to  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch,  these  requirements  will  remain 
in  effect  until  February  4, 1995,  or  until 
NLRB  pubUshes  new  requirements. 

Effective  October  5. 1992.  OGE 
regulations  containedlin  5  CFR  part 
2634,  "Financial  Disclosure,  Qualified 
Trusts,  and  Certificates  of  Divestiture  for 
Executive  Branch  Employees." 
superseded  the  executive  branch 
confidential  reporting  regulations  at  5 
CFR  part  735,  subpaiirD  and  §  735.106. 
as  well  as  the  NLRB's  implementing 
regulations.  Thereforei  the  NLRB  is 
further  amending  partj  100  by  removing 
§§  100.201  through  100.209,  along  with 
the  heading  of  subpart  B."  Employee 
Statements  of  EmployTaent  and 
Financial  Interest."  Section  100.306  and 
the  heading  of  subpart  C,  "Special 
Government  Employee  Conduct  and 
Responsibihties,"  and  also  removed. 

Sections  100.120  (g^bling,  betting, 
and  lotteries)  and  100.{121  (general 
conduct  prejudicial  tolthe  Government) 
of  the  NLRB  regulatiois  are  not 
superseded  by  5  CFR  part  2635  nor  any 
other  OGE  regulation.  However, 
pursuant  to  E.0. 12674  (as  modified  by 
E.0. 12731).  OPM  issi^d  a  final  rule  on 
November  30, 1992  (st  FR  56433)  to 
complement  5  CFR  part  2635. 
Enforceable  by  the  employing  agency, 
this  OPM  rule — which  revised  part  735 
of  title  5.  Ch.  I  of  the  Qode  of  Federal 
Regulations — became  effective  on 
February  3. 1993;  and  Established 
executive  branch-wid^  standards  in 
these  conduct  areas.  A  ccordingly,  the 
NLRB  is  removing  §§  1 00.120  and 
100.121. 

Additionally,  subpat  D,  "Employee 
Personal  Loss  Claims  B?eserved),"  is 
redesignated  as  subpait  C;  subpart  E, 
"Claims  Under  the  Fe< 
Act,"  is  redesigned  as 
subpart  F.  "Enforceme 
Nondiscrimination  on 
Handicap  in  Programs  and  Activities 
Conducted  by  the  Natibnal  Labor 
Relations  Board,"  Is  redesignated  as 
subpart  E  of  part  100  of  title  29,  Ch.  I 
of  the  Code  of  Federal  Regulations. 
Section  100.570  is  amanded  to  show  the 
new  street  address  "10  39  Fourteenth 


ieral  Tort  Claims 
subpart  D:  and 
at  of 
ihe  Basis  of 


Street,  NW"  of  the  NLRB  headquarters 
and  the  Director  of  Administration. 

This  rule  relates  to  Agency 
management  and  personnel.  As  such,  no 
notice  of  proposed  rulemaking  has  been 
published.  For  the  same  reason,  the  rule 
is  not  subject  to  the  review  requirements 
of E.O.  12991. 

List  of  Subjects  in  29  CFR  Part  100 

Administrative  regulations,  employee 
responsibilities  and  conduct. 
Government  employees,  cooperation  in 
audits  and  investigations,  employee 
personal  property  loss  claims,  claims 
under  the  Federal  Tort  Claims  Act. 
nondiscrimination  on  the  basis  of 
handicap  in  NLRB  programs. 

For  the  reasons  stated  in  the 
preamble,  part  100  of  title  29.  Ch.  1  of 
the  Code  of  Federal  Regulations  is 
amended  us  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
is  revised  to  read  as  follows: 

Authority:  Sec.  6,  National  Labor  Relations 
Act.  as  amended  (29  U.S.C.  141. 146). 

Subpart  A  is  also  issued  under  5  U.S.C. 
7301;  5  U.S.C.  app.  (Ethics  in  Government 
Act  of  1978):  E.O.  12674,  3  CFR  1989  Comp.. 
p.  215,  as  modified  by  E.O.  12731,  3  CFR 
1990  Comp..  p.  306;  5  CFR  2635.105, 
2635.403,  2635.802(a),  2635.803;  18  U.S.C. 
201  et  seq.;  18  U.S.C.  208;  57  FR  56433 
(codified  at  5  CFR  735);  the  Inspector  General 
Act  of  1978.  as  amended  by  the  Insf)ector 
General  Act  Amendment  of  1988.  5  U.S.C 
app.  3. 

Subpart  B  is  also  issued  under  the 
Inspector  General  Act  of  1978,  as  amended 
by  the  Inspector  General  Act  Amendment  of 
1988,  5  use.  app.  3;  18  U.S.C.  201  et  seq.; 
5  CFR  735;  42  U.S.C  2000e-16(a);  29  CFR 
1613.204(a)  and  29  CFR  1613.216. 

Subpart  D  is  also  issued  under  28  U.S.C 
2672;  28  CFR  Part  14. 

Subpart  E  is  also  issued  under  29  U.S.C. 
794. 


Subpart  A— {Amended] 

2.  Section  100.101  is  revised  to  read 
as  follows: 

§  100.101    Cross-reference  to  employee 
ettiical  conduct  standards  and  financial 
disctosure  regulations. 

(a)  Employees  of  the  NLRB  should 
refer  to  the  executive  branch-wide 
Standards  of  Ethical  Conduct  at  S  CFR 
part  2835.  5  CFR  part  735  which 
addresses  employee  responsibilities  and 
conduct  executive  branch-wide  in 
relation  to  certain  provisions  not 
contained  in  the  Standards  of  Ethical 
Conduct,  and  the  executive  branch-wide 
financial  disclosure  regulations  at  5  CFR 
part  2634. 

3.  Section  100.102  is  revised  to  read 
as  follows: 


§  1 00. 1 02    Outside  employment  or 
occupation. 

(a)  The  private  practice  of  law  either 
individually  or  with  another  person,  is 
prohibited;  however,  as  an  exception, 
permission  of  the  Board  or  General 
Counsel  may  be  requested  to  engage  in 
such  occasional  and  private  legal 
activities  as  those  involving  family  or 
civic  matters; 

(b)  Requests  for  authorization  and 
reports  of  outside  empioyment.  (1)  Legal 
practice.  Requests  directed  to  the  Board 
or  General  Counsel,  as  appropriate,  for 
exception  to  the  prohibition  in 
paragraph  (a)  of  this  section,  shall  at  a 
minimum,  include: 

(i)  Nature  of  legal  activity, 

(ii)  Relationship  of  proposed  client(s) 
to  employee,  if  any. 

(iii)  Expected  duration  of  activity,  and 

(iv)  Compensation  involved. 

(2)  Other  employment.  Before  any 
employee  accepts  outside  employment, 
he  shall  obtain  permission  of  his 
Regional  Director.  Branch  Chief,  or  the 
equivalent.  Permission  shall  be  granted 
in  accordance  with  the  regulations  in 
this  part.  Each  Regional  Director, 
Branch  Chief,  or  the  equivalent  shall 
maintain  a  record  on  an  Individual  basis 
of  each  request  received  for  outside 
employment  authorization  and  the 
official  action  taken.  At  least  annually, 
as  of  June  30.  the  Division  Chief  shall 
require  a  report  from  each  subordinate 
authorizing  official  showing  as  a 
minimum: 

(i)  By  named  employee,  the  request 
and  official  action  taken,  and 

(ii)  A  list  by  employee  of  the 
outstanding  authorizations  for  outside 
employment. 

§§10aiO3  through  100.105    [Removed] 
4.  and  5.  Sections  100.103  through 
100.105  are  removed. 

§§100.111  through  100.112    [Removed] 

6.  Sections  100.111  through  100.112 
are  removed. 

§100.113    [Redesignated  as  §  100.102] 

7.  Section  100.113  is  removed. 

§§  100.114  through  100.122    [Removed] 

8.  Sections  100.114  through  100.122 
are  removed. 

Subpart  B— Cooperation  in  Audits  and 
Investigations 

9.  The  heading  for  subpart  B. 
"Employee  Statements  of  Employment 
and  Financial  Interest,"  is  revised  to 
read  as  shown  above. 

§100.123    [Redesignated  and  revised] 

10.  Section  100.123  is  redesignated  as 
§  100.201  of  subpart  B  and  revised  to 
read  as  follows: 
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§100.201    AudMsandlnvestlgatioraL 

(a)  Employees  shall  cooperate  fully 
with  any  audit  or  investigation 
conducted  by  the  Office  of  the  Inspector 
General  involving  matters  that  fall 
within  the  jurisdicticMi  and  authority  of 
the  Inspector  General,  as  defined  in  the 
Inspector  General  Act  of  1978.  as 
amended,  or  with  any  audit  or 
investigation  conducted  by  any  Agency 
official  or  department,  including,  but 
not  limited  to,  the  Office  of  Equal 
Employment  Opportunity,  involving 
matters  that  relate  to  or  have  an  effect 
on  the  official  business  of  the  Agency. 
Such  cooperation  shall  include,  among 
other  things,  responding  to  requests  for 
information,  providing  statements  under 
oath  relating  to  such  audits  or 
investigations,  and  affmtiing  access  to 
Agency  records  and/or  any  other 
Agency  materials  in  an  employee's 
possession. 

(b)  The  obstruction  of  an  audit  or 
investigation,  concealment  of 
information,  intentional  furnishing  of 
false  or  misleading  information,  refusal 
to  provide  information  and/ or  answer 
questions,  or  refusal  to  provide  a 
statement  under  oath,  }ry  an  employee  to 
an  auditor  or  investigator  pursuant  to 
any  audit  or  investigation  as  described 
in  paragraph  (a)  of  this  section,  may 
result  in  disciplinary  action  against  an 
employee.  However,  nothing  herein 
shall  be  construed  to  deny,  abridge,  m 
otherwise  restrict  the  rights,  privil^es, 
or  other  entitlements  or  pHtrtections 
afforded  to  Agency  employees. 

§§  100.202  through  100.209   [Removed] 

11.  Sections  100.202  throi^  100.209 

are  removed. 

Subpart  C — Employee  Personal 
Property  Loss  Claims  [Reserved) 

12.  The  heading  for  subpart  C, 
"Special  Government  Employee 
Conduct  and  Responsibility,"  is  revised 
to  read  as  shown  above. 

§§100.301  through  100J07    (Removed] 

13.  Sections  100.301  through  100.307 
are  removed. 

Subpart  E— [Redesignated  as  Subpart 

14.  Subpart  E.  "Claims  Under  the 
Federal  Tort  Claims  Act  [Reserved),"  is 
redesignated  as  subpart  D,  and  revised 
to  read  as  follows: 
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§100.201    AudttsandinvestigatKMta. 

(a)  Employees  shall  cooperate  fully 
with  any  audit  or  investigation 
conducted  by  the  Office  of  the  Inspector 
General  involving  matters  that  fall 
within  the  jurisdictirai  and  authority  of 
the  Inspector  General,  as  defined  in  the 
Inspector  General  Act  of  1978,  as 
amended,  or  with  any  audit  or 
investigation  conducted  by  any  Agency 
official  or  department,  including,  but 
not  hmited  to,  the  Office  of  Equal 
Employment  Oppc»tunity,  involving 
matters  that  relate  to  or  have  an  effect 
on  the  official  business  of  the  Agency. 
Such  cooperation  shall  include,  among 
other  things,  responding  to  requests  for 
infonnati(H).  providing  statements  under 
oath  relating  to  such  audits  or 
investigations,  and  affmtbng  access  to 
Agency  records  and/or  any  other 
Agency  materials  in  an  employee's 
possession. 

(b)  The  obstruction  of  an  audit  or 
investigation,  concealment  of 
information,  intentional  furnishing  of 
false  or  misleading  information,  refusal 
to  provide  information  and/ or  answer 
questions,  or  refusal  to  provide  a 
statement  under  oath,  by  an  employee  to 
an  auditor  <x  investigatfH'  pursuant  to 
any  audit  or  investigation  as  described 
in  paragraph  (a]  of  this  section,  may 
result  in  disciplinary  action  against  an 
employee.  However,  nothing  herein 
shall  be  construed  to  deny,  abridge,  or 
otherwise  restrict  the  rights,  privileges. 
OS  other  entitlements  or  protections 
afforded  to  Agency  employees. 

§S  100.202  througt)  100.209   [Removed] 

11.  Sections  100.202  through  100.209 
are  mnoved. 

Subpart  C — Employee  Personal 
Property  Loss  Claims  [Reserved) 

12.  The  heading  for  subpart  C, 
"Special  Government  Employee 
Conduct  and  Responsibility,"  is  revised 
to  read  as  shown  above. 

§$  100.301  througt)  100.307    [Removed] 

13.  Sections  100.301  through  100.307 
are  removed. 

Subpart  E— [Redesignated  as  Subpart 
D) 

14.  Subpart  E,  "Claims  Under  the 
Federal  Tort  Claims  Act  [Reserved)."  is 
redesignated  as  subpart  D,  and  revised 
to  read  as  follows: 


Subpart  D— Ctaims  Urxler  the  Federal 
Tort  Ctaims  Act 

§100.401    Claims  under  the  Federal  Tort 
Claims  Act  for  loss  of  or  damage  to 
property  or  for  personal  injury  or  death. 

(a)  Filing  of  claims.  Pursuant  to  28 
U.S.C.  2672,  any  claim  under  the 
Federal  Tort  Claims  Act  ior  money 
damages  for  loss  of  or  injury  to  property, 
or  for  personal  injury  or  death,  caused 
by  the  negligent  or  wrongful  act  or 
omission  of  any  employee  of  the 
Nati(Hial  Labor  Relations  Board  while 
acting  within  the  scope  of  his  office  or 
employment,  under  circumstances 
where  the  United  States,  if  a  private 
person,  would  be  Uable  to  the  claimant 
for  such  loss,  injury  or  death  in 
accordance  with  the  law  of  the  place 
where  the  act  or  omission  occurred,  may 
be  presented  to  the  Director  of 
AdministraticHi.  1099  Fourteenth  Street, 
NW..  Washington.  DC  20570.  or  to  any 
regional  office  of  the  National  Labor 
Relations  Board,  at  any  time  within  2 
years  after  such  claim  has  accrued.  Such 
a  claim  may  be  presented  by  a  person 
specified  in  28  CFR  14.3.  in  the  maimer 
set  out  in  28  CFR  14.2  and  14.3.  and 
shall  be  acccnnpanied  by  as  much  of  the 
appropriate  informaUon  specified  in  28 
CFR  14.4  as  may  reason^ly  be 
obtained. 

(b)  Action  on  ckdms.  The  Director. 
Division  of  Administration,  shall  have 
the  po%ver  to  ctmsider.  ascertain,  adjust, 
determine,  ccnnpromise.  and  settle  any 
claim  referred  to  in.  and  presented  in 
accordance  with  paragraph  (a)  of  this 
section.  The  Chief,  Security  Staff,  can 
process  and  adjust  claims  under  $100  in 
accordance  with  delegated  authority 
from  the  Director.  Legal  review  is 
required  by  the  General  Counsel  or 
designee  for  all  clairiM  in  the  amount  of 
$5,000  or  more.  28  CFR  14.5.  Any 
exercise  of  such  power  shall  be  in 
accordance  with  28  U.S.C.  2672  and  28 
CFR  Part  14. 

(c)  Payment  of  awards.  Any  award, 
compromise,  or  settlement  in  an  amoimt 
of  $2,500  or  less  made  pursi:ant  to  this 
action  will  be  paid  by  the  Director  of 
Administration  out  of  appropriations 
available  to  the  National  Labor  Relations 
Board.  Payment  of  any  award, 
compromise,  or  settlement  in  an  amoimt 
in  excess  of  $2,500  made  pursuant  to 
this  section  will  be  obtained  in 
accordance  with  28  CFR  14.10. 

Subpart  F— [Redesignated  as  Sut>part 
El 

15.  Subpart  F,  entitled  "Enforcement . 
of  Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  or  Activities 
Conducted  by  the  National  Labm 


Relaticms  Board,"  is  redesignated  as 
subpart  E. 

§§  lOaSOl  through  100671-100.699 
[Reserved}— [Redesignated  as  §5 1 00.501 
through  100.571-100.599  [ReservedH 

16.  Sections  100.601  through  100.699 
are  redesignated  as  §§  100.501  through 
100.599,  respectively. 

S  100.570    [Amended] 

17.  Newly  designated  §  100.570  is 
amended  by  revising  the  phrase  "171 
Pennsylvania  Avenue  N\V.."  in 
paragraph  (c)  to  read  "1099  Fourteenth 
Street  NW..". 

Dated:  Washington,  DC,  July  15, 1994. 

By  direction  of  tbfi  Bottrd. 
National  Labor  Reialioos  Board. 
JehaCTTveBdak, 
Executive  Secretory. 
IFR  Doc.  94-1 775a  Filed  7-20-94;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Parts  262  artd  266 

Conforming  Postal  Regulations  to  the 
Computer  MstcMng  and  PrhMcy 
Protection  Act  o(  1988 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Postal  Service  is 
amending  its  Privacy  Act  regulations  to 
incorporate  changes  made  b^  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  lOO- 
503).  That  Act  amended  the  Privacy  Act 
of  1974  to  establish  procedures  aRecting 
agencies'  use  of  Privacy  Act  records  In 
performing  certain  types  of 
computerized  matching  programs.  The 
rules  follow  the  guidelines  issued  by  the 
Office  of  Management  and  Budget  (54 
FR  25818.  June  19. 1989).  Because  the 
proposed  rule  (59  FR  30739,  Jime  15. 
1994)  generated  no  comments,  the  final 
rule  is  published  unchanged. 
EFFECTTVE  DATE:  August  15, 1994. 
ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
inspection  and  p>hotocopying  between 
8:15  a.m.  and  4:45  p.m.,  Monday 
through  Friday,  at  the  Records  Office. 
U.S.  Postal  Service.  475  LTJifant  Plaza 
SW.,  room  8831.  Washington.  DC 
20260-5240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Allen.  j202)  268-^869. 
SUPPLEMENTARY  MfORMATION:  The 
Computer  Matching  and  I*rivacy 
ProtecticHi  Act  of  1988  requires  an 
agency  to  meet  certain  procedural 
requirements  when  usir>g  one  or  more  of 
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its  Privacy  Act  systenis  of  records  in 
conducting  computer]  matching 
programs.  Includtd  is  the  requirement 
that  an  agency  Data  Integrity  Board 
agency.  The  following  changes  define 
computer  matching  imder  the  Act; 
incorporate  some  of  t|ie  Act's 
procedural  requirements,  including 
Federal  Register  publication, 
submission  of  matchiiig  proposals  to  the 
Postal  Service,  and  ejaecution  of 
matching  agreements^  and  describe  the 
responsibilities  and  niakeup  of  the 
USPS  Data  Integrity  Hoard. 

List  of  Subjects  in  39  pFR  Parts  262  and 
266 


Definitions.  Privacy 
information  managei 

For  the  reasons  setj 
the  Postal  Service  is  aj 
and  266  of  title  39  of 
Federal  Regulations  a: 


Records  and 
nt. 

ut  in  this  notice, 
ending  parts  262 
e  Code  of 
follows: 


PART  262— RECORDS  AND 
INFORMATION  MANy^GEMENT 
DEFINITIONS 

1.  The  authority  citation  for  part  262 
continues  to  read  as  fallows: 

Authority:  39  U.S.C.  4tl;  5  U.S.C  552a 

2.  Paragraphs  (c)  and  (d)  are  added  to 
§  262.5  as  follows: 

§262.5    Systems  (Pr1va;y). 

•        •        •        •         > 

(c)  Computer  match  ng  program.  A 
"matching  program."  ns  defined  in  the 
Privacy  Act.  5  U.S.C.  g52a(a)(8).  is 
subject  to  the  matching  provisions  of  the 
Act.  published  guidan  :e  of  the  Office  of 
Management  and  Budj  et.  and  these 
regulations.  The  term  '  matching 
program"  includes  an^  computerized 
comparison  of: 

(1)  A  Postal  Service  lutomated  system 
of  records  with  an  aut(  mated  system  of 
records  of  another  Fedjral  agency,  or 
with  non-Federal  recoi  ds,  for  the 
purpose  of: 

(i)  Establishing  or  ve  rifying  the 
eligibility  of.  or  continying  compliance 
with  statutory  and  regdlatory 
requirements  by,  apph  :ant6  for, 
recipients  or  beneficial  ies  of, 
participants  in,  or  prov  iders  of  services 
with  respect  to.  cash  oi  in-kind 
assistance  or  payments  under  Federal 
benefit  programs,  or 

(ii)  Recouping  paymi  mts  or 
delinquent  debts  undei  such  Federal 
benefit  programs; 

(2)  A  Postal  Service  fntomated 
personnel  or  payroll  system  of  records 
with  another  automated  personnel  or 
payroll  system  of  records  of  the  Postal 
Service  or  other  Federal  Agency  or  with 
non-Federal  records. 


(d)  Other  computer  matching 
activities.  (1)  The  following  kinds  of 
computer  matches  are  specifically 
excluded  &x»m  the  term  "matching 
program": 

(i)  Statistical  matches  whose  purpose 
is  solely  to  produce  aggregate  data 
stripped  of  personal  identifiers. 

(ii)  Statistical  matches  whose  purpose 
is  in  support  of  any  research  or 
statistical  project. 

(iii)  Law  enforcement  investigative 
matches  whose  purpose  is  to  gather 
evidence  against  a  named  person  or 
persons  in  an  existing  investigation. 

(iv)  Tax  administration  matches. 

(v)  Routine  administrative  matches 
using  Federal  personnel  records, 
provided  that  the  purpose  is  not  to  take 
any  adverse  action  against  an 
individual. 

(vi)  Internal  matches  using  only 
records  from  Postal  Service  systems  of 
records,  provided  that  the  pu^ose  is 
not  to  take  any  adverse  action  against 
any  individual. 

(vii)  Matches  performed  for  security 
clearance  background  checks  or  for 
foreign  counterintelligence. 

(2)  Although  these  and  other 
matching  activities  that  fall  outside  the  . 
definition  of  "matching  program"  are 
not  subject  to  the  matching  provisions 
of  the  Privacy  Act  or  OMB  guidance, 
other  provisions  of  the  Act  and  of  these 
regulations  may  be  applicable.  No 
matching  program  or  other  matching 
activity  may  be  conducted  without  the 
prior  approval  of  the  Records  Officer. 

PART  266— PRIVACY  OF 
INFORMATION 

3.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401:  5  U.S.C.  552a. 

§266.2    [Amended] 

4.  Section  266.2  is  amended  by 
removing  "and"  before  "(f)"  and  the 
period  at  the  end  of  the  paragraph  and 
adding  ";  and  (g)  of  the  establishment  or 
revision  of  a  computer  matching 
program." 

5.  Paragraph  (d)  is  added  to  §  266.3  as 
follows: 

§266.3    Responsibility. 
•        •        •        •        • 

(d)  Data  Integrity  Board— {l) 
Responsibilities.  The  Data  Integrity 
Board  oversees  Postal  Service  computer 
matching  activities.  Its  principal 
function  is  to  review,  approve,  and 
maintain  all  written  agreements  for  use 
of  Postal  Service  records  in  matching 
programs  to  ensure  compliance  with  the 
Privacy  Act  and  all  relevant  statutes, 
regulations,  and  guidelines.  In  addition. 


the  Board  annually  reviews  matching 
programs  and  other  matching  activities 
in  which  the  Postal  Service  has 
participated  during  the  preceding  year 
to  determine  compliance  with 
applicable  laws,  regulations,  and 
agreements;  compiles  a  biennial 
matching  report  of  matching  activities; 
and  performs  review  and  advisement 
functions  relating  to  records  accuracy, 
recordkeeping  and  disposal  practices, 
and  other  computer  matching  activities. 

(2)  Composition.  The  Privacy  Act 
requires  that  the  senior  official 
responsible  for  implementation  of 
agency  Privacy  Act  policy  and  the 
Inspector  General  serve  on  the  Board.  " 
The  Records  Officer,  as  administrator  of 
Postal jService  Privacy  Act  policy,  serves 
as  Secretary  of  the  Board  and  performs 
the  administrative  functions  of  the 
Board.  The  Board  is  composed  of  these 
and  other  members  designated  by  the 
Postmaster  General,  as  follows: 

(i)  Vice  President/Controller 
(Chairman). 

(ii)  Chief  Postal  Inspector  in  his  or  her 
capacity  as  Inspector  General. 

(iii)  Vice  President,  Employee 
Relations. 

(iv)  General  Counsel. 

(v)  Records  Officer  (Secretary). 

6.  Paragraph  (b)(6)  is  added  to  §  266.4 
as  follows: 

§  266.4    Collection  and  disclosure  of 
information  atxHJt  individuals. 

*        •        «        »        • 

(b)*  •  • 

(6)  Computer  matching  purposes. 
Records  from  a  Postal  Service  system  of 
records  may  be  disclosed  to  another 
agency  for  the  purpose  of  conducting  a 
computer  matching  program  or  other 
matching  activity  as  defined  in 
paragraphs  (c)  and  (d)  of  §  262.5,  but 
only  after  a  determination  by  the  Data 
Integrity  Board  that  the  procedural 
requirements  of  the  Privacy  Act,  the       '  [ 
guidelines  issued  by  the  Office  of  ' 

Management  and  Budget,  and  these  i 

regulations  as  may  be  applicable  are 
met.  These  requirements  include: 

(i)  Routine  use.  Disclosure  is  made 
only  when  permitted  as  a  routine  use  of 
the  system  of  records.  The  USPS 
Records  Officer  determines  the 
applicability  of  a  particular  routine  use 
and  the  necessity  for  adoption  of  a  new  ' 
routine  use. 

(ii)  Notice.  Publication  of  new  or 
revised  matching  programs  in  the 
Federal  Register  and  advance  notice  to 
Congress  and  the  Office  of  Management 
and  Budget  must  be  made  pursuant  to 
paragraph  (f)  of  §266.5.  j 

(iii)  Computer  matching  agreement 
The  participants  in  a  computer 
matching  program  must  enter  into  a         I 


written  agreement  specifying  the  terms 
under  which  the  matching  program  is  to 
be  conducted  (see  §  266.10).  The 
Records  Officer  may  require  that  other 
matching  activities  be  conducted  in 
accordance  with  a  written  agreement. 

(iv)  Data  Integrity  Board  approval.  No 
record  from  a  Postal  Service  system-of 
records  may  be  disclosed  for  use  in  a 
computer  matching  program  unless  the 
matching  agreement  has  received 
approval  by  the  Postal  Service  Data 
Integrity  Board  (see  §  266.10).  Other 
matching  activities  may,  at  the 
discretion  of  the  Records  Officer,  be 
submitted  for  Board  approval. 

*  .  •        *        *        • 

7.  Paragraph  (f)  is  added  to  §  266.5  as 
follows: 

§266.5    Notification. 

*  *        •        •        •    - 

(0  Notification  of  computer  matching 
program.  The  Postal  Service  publishes 
■  in  the  Federal  Register  and  forwards  to 
Congress  and  the  Office  of  Management 
and  Budget  advance  notice  of  its  intent 
to  establish,  substantially  revise,  or 
renew  a  matching  program,  unless  such 
notice  is  published  by  another 
participant  agency.  In  those  instances  in 
which  the  Postal  Service  is  the 
"recipient"  agency,  as  defined  in  the 
Act,  but  another  participant  agency 
sponsors  and  derives  the  principal 
benefit  from  the  matching  program,  the  . 
other  agency  is  expected  to  publish  the 
notice.  The  notice  must  be  sent  to 
Congress  and  OMB  40  days,  and 
published  at  least  thirty  (30)  days,  prior 
to  (1)  initiation  of  any  matching  activity 
under  a  new  or  substantially  revised 
program,  or  (2)  expiration  of  the  existing 
matching  agreement  in  the  case  of  a 
renewal  of  a  continuing  program. 

8.  Paragraph  (e)  is  added  to  §  266.8  as 
follows: 

§266.8    Schedule  of  fees. 

*  •        *        *        * 

(e)  The  Postal  Service  may,  at  its 
discretion,  require  reimbursement  of  its 
costs  as  a  condition  of  participation  in 
a  computer  matching  program  or 
activity  with  another  agency.  The 
agency  to  be  charged  is  notified  in 
writing  of  the  approximate  costs  before 
they  are  incurred.  Costs  are  calculated 
in  accordance  with  the  schedule  of  fees 
at  §  265.9. 

9.  Section  266. IG  is  added  as  follows: 

§266.10    Computer  matching. 

(a)  General.  Any  agency  or  Postal 
Service  component  that  wishes  to  use 
records  from  a  Postal  Service  automated 
system  of  records  in  a  computerized 
comparison  with  other  postal  or  non- 
postal  records  must  submit  its  proposal 
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written  agreement  specifying  the  terms 
under  which  the  matching  program  is  to 
be  conducted  (see  §  266.10).  The 
Records  Officer  may  require  that  other 
matching  activities  be  conducted  in 
accordance  with  a  written  agreement. 

(iv)  Data  Integrity  Board  approval.  No 
record  from  a  Postal  Service  system-of 
records  may  be  disclosed  for  use  in  a 
computer  matching  program  unless  the 
matching  agreement  has  received 
approval  by  the  Postal  Service  Data 
Integrity  Board  (see  §266.10).  Other 
matching  activities  may,  at  the 
discretion  of  the  Records  Officer,  be 
submitted  for  Board  approval.  ■ 

•  .  •        *        *        • 

7.  Paragraph  (f)  is  added  to  §  266.5  as 
follows: 

§286.5    Notification. 

(0  Notification  of  computer  matching 
program.  The  Postal  Service  publishes 
■  in  the  Federal  Register  and  forwards  to 
Congress  and  the  Office  of  Management 
and  Budget  advance  notice  of  its  intent 
lo  establish,  substantially  revise,  or 
renew  a  matching  program,  unless  such 
notice  is  published  by  another 
participant  agency.  In  those  instances  in 
which  the  Postal  Service  is  the 
"recipient"  agency,  as  defined  in  the 
Act,  but  another  participant  agency 
sponsors  and  derives  the  principal 
benefit  fi'om  the  matching  program,  the 
other  agency  is  expected  to  publish  the 
notice.  The  notice  must  be  sent  to 
Congress  and  OMB  40  days,  and 
published  at  least  thirty  (30)  days,  prior 
to  (1)  initiation  of  any  matching  activity 
under  a  new  or  substantially  revised 
program,  or  (2)  expiration  of  the  existing 
matching  agreement  in  the  case  of  a 
renewal  of  a  continuing  program. 

8.  Paragraph  (e)  is  added  to  §  266.8  as 
follows: 

§266.8    Schedule  of  fees. 

*  *        ft        *        * 

(e)  The  Postal  Service  may,  at  its 
discretion,  require  reimbursement  of  its 
costs  as  a  condition  of  participation  in 
a  computer  matching  program  or 
activity  with  another  agency.  The 
agency  to  be  charged  is  notified  in 
writing  of  the  approximate  costs  before 
they  are  incurred.  Costs  are  calculated 
in  accordance  with  the  schedule  of  fees 
at  §  265.9. 

9.  Section  266. IG  is  added  as  follows: 

§266.10    Computer  matching. 

(a)  General.  Any  agency  or  Postal 
Service  component  that  wishes  to  use 
records  from  a  Postal  Service  automated 
system  of  records  in  a  computerized 
comparison  with  other  postal  or  non- 
postal  records  must  submit  its  proposal 


to  the  USPS  Records  Officer.  Computer 
matching  programs  as  defined  in 
paragraph  (c)  of  §  262.5  must  be 
conducted  in  accordance  with  the 
Privacy  Act,  implementing  guidance 
issued  by  the  Office  of  Management  and 
Budget  and  these  regulations.  Records 
may  not  be  exchanged  for  a  matching 
program  imtil  all  procedural 
requirements  of  the  Act  and  these 
regulations  have  been  met.  Other 
matching  activities  must  be  conducted 
in  accordance  with  the  Privacy  Act  and 
with  the  approval  of  the  Records 
Officer.  See  paragraph  (b)(6)  of  §  266.4. 

(b)  Procedure  for  submission  of 
matching  proposals.  A  proposal  must 
include  information  required  for  the 
matching  agreement  discussed  in 
paragraph  (d)(1)  of  this  section.  The 
Inspection  Service  must  submit  its 
proposals  for  matching  programs  and 
other  matching  activities  to  the  USPS 
Records  Officer  through:  Independent 
Counsel,  Inspection  Service,  U.S.  Postal 
Service,  475  L'Enfant  Plaza  SW,  Rm 
3417.  Washington,  DC  20260-2181. 

All  other  matching  proposals, 
whether  from  postal  organizations  or 
other  government  agencies,  must  be 
mailed  directly  to:  USPS  Records 
Officer,  U.S.  Postal  Service,  475 
L'Enfant  Plaza  SW,  Rm  8831, 
Washington,  IX  20260-5240. 

(c)  Lead  time.  Proposals  must  be 
submitted  to  the  USPS  Records  Office' 
at  least  3  months  in  advance  of  the 
anticipated  starting  date  to  allow  time  to 
meet  Privacy  Act  publication  and 
review  requirements. 

(d)  Matching  agreements.  The 
participants  in  a  computer  matching 
program  must  enter  into  a  written 
agreement  specifying  the  terms  under 
which  the  matching  program  is  to  be 
conducted.  The  Records  Officer  may 
require  similar  written  agreements  for 
other  matching  activities. 

(1)  Content.  Agreements  must  specify: 

(i)  The  purpose  and  legal  authority  for 
conducting  the  matching  program; 

(ii)  The  justification  for  the  program 
and  the  anticipated  results,  including, 
when  appropriate,  a  specific  estimate  of 
any  savings  in  terms  of  expected  costs 
and  benefits,  in  sufficient  detail  for  the 
Data  Integrity  Board  to  make  an 
informed  decision; 

(iii)  A  description  of  the  records  that 
are  to  be  matched,  including  the  data 
elements  to  be  used,  the  number  of 
records,  and  the  approximate  dates  of 
the  matching  program; 

(iv)  Procedures  for  providing  notice  to 
individuals  who  supply  information 
that  the  information  may  be  subject  to 
verification  through  computer  matching 
programs; 


(v)  Procedures  for  verifying 
Information  produced  in  a  matching 
program  and  for  providing  individuals 
an  opportunity  to  contest  the  findings  in 
accordance  with  the  requirement  that  an 
agency  may  not  take  adverse  action 
against  an  individual  as  a  result  of 
information  produced  by  a  matching 
program  until  the  agency  has 
independently  verified  the  information 
and  provided  the  individual  with  due 
process; 

(vi)  Procedures  for  ensuring  the 
administrative,  technical,  and  physical 
security  of  the  records  matched;  for  the 
retention  and  timely  destruction  of 
records  created  by  the  matching 
program;  and  for  the  use  and  return  or 
destruction  of  records  used  in  the 
program; 

(vii)  Prohibitions  concerning 
duphcation  and  redisclosure  of  records 
exchanged,  except  where  required  by 
law  or  essential  to  the  conduct  of  the 
matching  program; 

(viii)  Assessments  of  the  accuracy  of 
the  records  to  be  used  in  the  matching 
program;  and 

(ix)  A  statement  that  the  Comptroller 
General  may  have  access  to  all  records 
.  of  the  participant  agencies  in  order  to 
monitor  compliance  with  the  agreement. 

(2)  Approval.  Before  the  Postal 
Service  may  participate  in  a  computer 
matching  program  or  other  computer 
matching  activity  that  involves  both 
USPS  and  non-USPS  records,  the  Data 
Integrity  Board  must  have  evaluated  the 
proposed  match  and  approved  the  terms 
of  the  matching  agreement.  To  be 
effective,  the  matching  agreement  must 
receive  approval  by  each  member  of  the 
Board.  Votes  are  collected  by  the  USPS 
Records  Officer.  Agreements  are  signed 
on  behalf  of  the  Board  by  the  Chairman. 
If  a  matching  agreement  is  disapproved 
by  the  Board,  any  party  may  appeal  the 
disapproval  in  writing  to  the  Director, 
Office  of  Management  and  Budget, 
Washington,  DC  20503-0001,  within  30 
days  following  the  Board's  written 
disapproval. 

(3j  Effective  dates.  No  matching 
agreement  is  effective  until  40  days  after 
the  date  on  which  a  copy  is  sent  to 
Congress.  The  agreement  remains  in 
effect  only  as  long  as  necessary  to 
accomplish  the  specific  matching 
purpose,  but  no  longer  than  18  months, 
at  which  time  the  agreement  expires 
unless  extended.  The  Data  Integrity 
Boaid  may  extend  an  agreement  for  one 
additional  year,  without  further  review, 
if  within  3  months  prior  to  expiration  of 
the  18-month  period  it  finds  that  the 
matching  program  is  to  be  conducted 
without  change,  and  each  party  to  the 
agreement  certifies  that  the  program  has 
been  conducted  in  compliance  with  the 
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matching  agreemenL  Renewal  of  a 

continuing  matching  program  that  has 

run  for  the  full  30-month  period 

requires  a  new  agreement  that  has 

received  Data  hitegrity  Board  approval. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

(FR  Doc  94-17780  Filed  1-20-94;  8:45  am) 

BILUN6  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

IFRL-6015-7] 

Approval  and  Promulgbtion  of 
Implementation  Plans;  North  Carolina 

AGENCY:  EnviromnentalProtection 
Agency  (EPA). 

ACnow:  Correcting  amei  idment. 


SUMMARY:  This  action  corrects  a 
typographical  error  in  tie  Federal 
Register  final  rule  for  Nprth  Carolina 
published  on  June  23.  1994  at  59  FR 
32365.  This  action  added  paragraph 
(c)(67)  to  §  52.1770.  Thd  correct 
paragraph  is  (c)(69).  Thk  action  corrects 
this  typographical  error] 

EFFECTIVE  DATE:  This  acfion  is  effective 
July  21.  1994.  I 

FOR  FURTHER  INFORMATIc|n  CONTACT: 

Additional  information  Concerning  this 
notice  can  be  obtained  1^  contacting 
Dick  Schutt,  Regulatorylpianning  and 
Development  Section,  Aar  Programs 
Branch.  Air,  Pesticides.  ^  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE..  Atlanta.  Georgia. 
The  telephone  number  i$  (404)  347- 
2864.  I 

List  of  Subjects  in  40  CFtl  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrqcarbons, 
Incorporation  by  referer 
Intergovernmental  relations.  Ozone. 
Volatile  organic  compoiaids.  Reporting 
and  recordiceeping  requirements. 

Dated:  July  1, 1994. 
Patrick  M.  Tobin. 
Acting  Regional  Administra  tor. 


52  is  corrected 
correcting 


Therefore.  40  CFR  par 
by  making  the  following 
amendment  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  VS.C  7401  -7642. 


Subpart »— North  Carolina 

§52.1770    [Amended] 

2.  Section  52.1770.  is  amended  by 
redesignating  paragraph  (c)(67).  added 
June  23, 1994,  at  59  FR  32365,  as 
paragraph  (c)(69). 

IFR  Doc  94-17554  Filed  7-20-94;  8:45  am) 
BUXmCCOOC  S5«0~80-P 

40  CFR  Part  52 
[PA26-1-6221;  FRL-5004-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Pennsylvania; 
Oxygenated  Gasoline  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  the  implementation  of  an 
oxygenated  gasoline  program  in  the 
Pennsylvania  portion  of  the 
Philadelphia  Consolidated  Metropolitan 
Statistical  Area  (CMSA).  This  SIP 
revision  was  submitted  to  satisfy  the 
Clean  Air  Act  Amendments  of  1990  (the 
Act)  which  requires  all  carbon 
monoxide  nonattainment  areas  with  a 
design  value  of  9.5  part  per  million 
(ppm)  or  greater  based  generally  on 
1988  and  1989  air  quality  monitoring 
data  to  implement  an  oxygenated 
gasoline  program.  The  intended  effect  of 
this  action  is  to  approve  the  oxygenated 
gasoline  program.  This  action  is  being 
takMi  under  section  110  of  the  Clean  Air 
Act. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  August  22. 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  HI,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107;  Air 
and  Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460:  and  Pennsylvania 
Department  of  Environmental  Resources 
Bureau  of  Air  Quality  Control.  P.O.  Box 
8468.  400  Market  Street.  Harrisburg. 
Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kelly  L.  Bunker,  (215)  597-4554. 
SUPPLEMENTARY  INFORMATION:  On 
November  29.  1993  (58  FR  62563).  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the 


Commonwealth  of  Pennsylvania.  The 
NPR  proposed  approval  of  an 
oxygenated  gasoline  program.  The 
formal  SIP  revision  was  submitted  by 
the  Commonwealth  of  Pennsylvania  on 
November  12.  1992.  The  revision 
included  revisions  to  25  PA  Code 
Chapter  121,  General  Provisions,  section 
121.1  Definitions,  and  the  additions  of 
section  126.1  Oxygenate  Content  of 
Gasoline  to  25  pA  Code  Chapter  126, 
Standards  for  Motor  Fuels.  These 
regulatory  revisions  were  adopted  by 
the  Commonwealth  on  June  16,  1992 
and  became  effective  on  August  29, 
1992.  On  February  16, 1993.  an 
amendment  to  the  November  12. 1992 
SIP  revision  was  officially  submitted  to 
EPA.  The  amendment  corrected  a 
typographical  error  in  25  PA  Code 
Chapter  121.  section  121.1  in  the 
definition  of  "oxygenated  gasoline". 
The  corrected  version  of  the  definition 
was  effective  on  October  24, 1992.  A 
more  detailed  analysis  of  the  state 
submittal  was  prepared  as  part  of  the 
NPR  action  and  is  contained  in  a 
Technical  Support  Document  (TSD) 
dated  June  15. 1993.  which  is  available 
from  the  Region  III  office  listed  in  the 
ADDRESSES  section  of  this  notice. 

Public  comments  were  received  from 
one  group  on  the  NPR.  The  American 
Institute  of  Certified  Public  Accountants 
(AICPA)  submitted  comments  on 
December  29, 1993  which  related  to  the 
attest  engagement '  requirements.  A 
copy  of  the  AICPA's  comments  can  be 
found  in  the  Pennsylvania  oxygenated 
gasoline  program  SIP  docket  file  which 
is  available  from  the  Region  III  office 
listed  in  the  ADDRESSES  section  of  this 
notice. 

The  AICPA  had  four  comments  on  the 
NPR  which  are  summarized  as  follows: 

(1)  The  Pennsylvania  regulations 
require  the  attest  engagement  report  to 
be  submitted  within  60  days  following 
the  end  of  the  control  period  and  AICPA 
suggested  that  the  filing  deadline  be 
extended  to  120  days  to  be  consistent 
with  EPA  guidelines; 

(2)  Pennsylvania  regulations  require 
attest  engagements  for  both  averaging 
and  per  gallon  information.  AICPA 
believes  this  is  inconsistent  with  EPA 
guidelines; 

(3)  AICPA  believes  that 
Pennsylvania's  implementation 
guidelines  requirement  that  Certified 
Public  Accountants  (CPA)  meet  the 


'  Allestation  engagements  are  performed  by  a 
certified  public  accouniant  or  Rrm  of  certified 
public  accountants.  Allestation  engagements  are  a 
review  of  the  regulated  parties  records  to  assure 
accuracy.  It  senes  as  a  means  of  improving 
compliance  with  ibe  oxygenated  gasoline  program 
by  identifying  problem  areas  to  the  regulated 
paniat. 
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general  standards  prescribed  in  - 
"Government  Auditing  Standards,  1988 
Revision,  published  by  the  Comptroller 
General  of  the  United  States'  General 
Accounting  Office"  (GAS)  should  be 
deleted.  AICPA  commented  that  the 
standards  that  govern  the  conduct  of  the 
attest  engagement  are  the  AICPA 
Statement  of  Standards  for  Attestation 
Engagements  (SSAE)  and  not  the  GAS; 
and  . 

(4)  The  third  column  of  the  EPA  NPR, 
page  62564,  contained  an  error  by  using 
the  word  "account"  in  connection  with 
"CPA"  and  the  word  should  be  changed 
to  "accountant". 

EPA  has  reviewed  AICPA's  comments 
aiid  determined  that  the  State 
requirements  discussed  in  the  first  two 
comments  are  more  stringent  than  EPA  - 
guidelines  and  can  be  required  at  the 
State's  discretion,  and  therefore  do  not 
affect  the  approvability  of  this  revision. 

The  third  comment  deals  with  the 
Pennsylvania's  implementation 
guidelines  which  wt^re  not  submitted  as 
part  of  the  SIP  revision  and  therefore  the 
comment  is  not  relevant  to  the 
approvability  of  this  revision.  However, 
EPA  has  contacted  the  Pennsylvania 
Department  of  Environmental  Resources 
(PADER)  concerning  this  comment. 
PADER  informed  EPA  that  the  section  of 
the  Pennsylvania  implementation 
guidelines  entitled  "Auditor 
Qualifications"  requires  each  auditor, 
who  performs  an  attest  engagement,  to 
fulfill  specific  qualifications.  One  of  the 
qualifications  is  that  the  auditor  meet 
the  general  standards  prescribedin  the' 
"Government  Auditing  Standards,  1988 
Revision,  published  by  the  Comptroller 
General  of  the  United  States'  General 
Accounting  Office"  (GAS).  The 
subsequent  section  of  the  Pennsylvania 
implementation  guideline,  entitled 
"Agreed-upon  Procedures",  does 
require  that  the  auditor  comply  with  the 
AICPA  Statement  of  Standards  for 
Attestation  Engagements.  (SSAE)  when    ■ 
performing  the  attest  engagement.  This 
section  of  the  Pennsylvania 
implementation  guideline,  entitled 
"Agreed-upon  Procedures",  addresses 
.  the  third  comment  raised  by  the  AICPA. 

With  regard  to  the  last  comment;  EPA. . 
acknowledges  that  it  mad  3  a 
typographical  error  in  the  NPR,  page 
62564,  and  agrees  that  the  word 
"account"  should  have  read 
"accountant."- 

Other  specific  requirements  of  the 
oxygenated  gasoline  program  and  the 
rationale  for  EPA's  proposed  action  are 
explained  in  the  NPR  and  will  not  be 
restated  here. 
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general  standards  prescribed  in  > 
"Government  Auditing  Standards.  1988 
Revision,  published  by  the  Comptroller 
General  of  the  United  States'  General 
Accounting  Office"  (GAS)  should  be 
deleted.  AICPA  commented  that  the 
standards  that  govern  the  conduct  of  the 
attest  engagement  are  the  AICPA 
Statement  of  Standards  for  Attestation 
Engagements  (SSAE)  and  not  the  GAS; 
and  . 

(4)  The  third  column  of  the  EPA  NPR. 
page  62564,  contained  an  error  by  using 
the  word  "account"  in  connection  with 
"CPA"  and  the  word  should  be  changed 
to  "accountant". 

EPA  has  reviewed  AICPA "s  comments 
aiid  determined  that  the  State 
requirements  discussed  in  the  first  two 
comments  are  more  stringent  than  EPA 
guidelines  and  can  be  required  at  the 
State's  discretion,  and  therefore  do  not 
affect  the  approvability  of  this  revision. 

The  third  comment  deals  with  the 
Pennsylvania's  implementation 
guidelines  which  were  not  submitted  as 
part  of  the  SIP  revision  and  therefore  the 
comment  is  not  relevant  to  the 
approvability  of  this  revision.  However. 
EPA  has  contacted  the  Pennsylvania 
Department  of  Environmental  Resources 
(PADER)  concerning  this  comment. 
PADER  informed  EPA  that  the  section  of 
the  Pennsylvania  implementation 
guidelines  entitled  "Auditor 
Qualifications"  requires  each  auditor, 
who  performs  an  attest  engagement,  to 
fulfill  specific  qualifications.  One  of  the 
qualifications  is  that  the  auditor  meet 
the  general  standards  prescribedin  the 
"Government  Auditing  Standards,  1988 
Revision,  published  by  the  Comptroller 
General  of  the  United  Stales'  General 
Accounting  Office"  (GAS).  The 
subsequent  section  of  the  Pennsylvania 
implementation  guideline,  entitled 
"Agreed-upon  Procedures",  does 
require  that  the  auditor  comply  with  the 
AICPA  Statement  of  Standards  for 
Attestation  Engagements.  (SSAE)  when 
performing  the  attest  engagement.  This 
section  of  the  Pennsylvania 
implem.entation  guideline,  entitled 
"Agreed-upon  Procedures",  addresses 
the  third  comment  raised  by  the  AICPA. 

With  regard  to  the  last  comment;  EPA 
acknowledges  that  it  mad  3  a 
typographical  error  in  the  NPR.  page 
62564.  and  agrees  that  the  word 
"account"  should  have  read 
"accountant." 

Other  specific  requirements  of  the 
oxygenated  gasoline  program  and  the 
rationale  for  EPA's  proposed  action  are 
explained  in  the  NPR  and  will  not  be 
restated  here. 


Final  Action 

EPA  is  approving  the  amendments  to 
25  PA  Code  Chapter  121.  General 
Provisions,  section  121.1  Definitions, 
the  addition  of  section  126.1  Oxygenate 
Content  of  Gasoline  to  25  PA  Code 
Chapter  126.  Standards  for  Motor  Fuels, 
and  the  correction  in  25  PA  Code 
Chapter  121.  General  Provisions,  section 
121.1  in  the  definition  of  "oxygenated 
gasoline." 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  envirorunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedure.s  published  in  the  Federal 
Register  on  January  19.  1989  (54  PR 
2214-2225),  as  revised  by  an  October  4. 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  (Insert  date  60 
days  from  date  of  publication).  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  Pennsylvania's  oxygenated 
gasoline  regulation  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated;  April  28, 1994. 
Stanley  L.  Laskowski, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52.  subpart  NN  of  chapter 
I,  title  40  is  amended  as  follows: 


PART  52— lAMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(88)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

***** 

(c)  *  *   * 

(88)  Revisions  to  the  Pennsylvania 
Regulations  for  an  oxygenated  gasoline 
program  submitted  on  November  12. 
1992  by  the  Pennsylvania  Department  of 
Environmental  Resources: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  November  12,  1992  from 
the  Pennsylvania  Department  of 
Environmental  Resources  transmitting 
the  oxj'genated  gasoline  regulation  as  a 
SIP  revision. 

(B)  Revisions  to  25  PA  Code  Chapter 
121,  General  Provisions,  section  121.1 
Definitions  and  the  addition  of  section 
126.1  Ox>'genate  Content  of  Gasoline  to 
25  PA  Code  Chapter  126.  Standards  for 
Motor  Fuels.  These  revisions  became 
effective  August  29.  1992. 

(C)  The  correction  in  25  PA  Code 
Chapter  121,  General  Provisions,  section 
121.1  Definitions  in  the  definition  of 
"oxygenated  gasoline".  This  correction 
became  effective  October  24, 1992. 

(ii)  Additional  Material. 
•  (A)  Remainder  of  Pennsylvania  State 
submittal. 
(B)  [Reserved]. 

IFR  Doc.  94-17693  Filed  7-20-94;  8:45  am] 
BILLING  CODE  65<»-6(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[PP  Docket  No.  93-253;  FCC  94-123] 

Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding 

ACENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  Memorandum  Opinion 
and  Order  states  the  Commission's 
intention  to  use  lotteries  to  award 
licenses  for  all  cellular  unserved  areas 
in  which  applications  were  filed  prior  to 
July  26.  1993.  This  action  is  taken 
because  the  Commission  indicated  in  a 
prior  order  in  this  proceeding  that  it 
would  address  in  a  separate  action  the 
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applicability  of  compatitive  bidding  or 
lottery  procedures  to  certain  radio 
applications  Sled  beficte  July  26. 1993. 
The  Commission  concludes  that  this 
action  to  use  random  selection  instead 
of  competitive  bidding  to  award  licenses 
among  these  competing  applications 
will  serve  the  pubUc  iaterest. 

FOR  FUfTTHER  WFORMATtON  CONTACT: 
Stephen  Markendorff  C202)  418-1320  or 
Geraldine  Matise  (2021 418-1300  in  the 
Common  Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commi|ssioD's 
Memorandum  Opinioi^  and  Order 
(Order)  in  PP  Docket  No.  93-253. 
adopted  May  27.  1994  and  released  July 
14. 1994.  The  full  text  bf  Commission 
\^^   decisions  are  available!  for  inspection 
^"^^mi  copying  during  nofmal  business 
hotDFS  in  the  FCC  E)c)cket  Branch  (room 
230).  1919  M  Street.  nW.,  Washington. 
DC  The  complete  text  pf  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcridtion  Service.  Inc. 
(202)  857-3800.  2100  M  Street,  NW.. 
Washington,  EX:  20037 

Synopsis  of  Order 

In  this  Order,  the  Commission  states 
its  intention  to  use  existing  random 
selection  procedures  to  choose  from 
among  mutually  exclusive  applications 
filed  prior  to  July  26.  IMS.  for 
authorization  to  providp  cellular  service 
to  unserved  areas.  This  action  is 
consistent  with  the  Special  Rule 
adopted  in  Section  600  J(e)  of  the 
Budget  Act  In  the  near  future,  the 
Commission's  staff  wlllj  issue  a  Public 
Notice  rescheduling  th^  two  previously 
scheduled  lotteries.  Finally,  the 
Commission  stated  that  it  will  consider 
requests  for  approval  of  full  market 
settlements  and  proceed  with  licensing 
where  such  approval  is  [granted. 

Ordering  Clauses 

Accordingly,  it  is  ord  ired  that 
selection  from  among  a  utually 
exclusive  applications  (led  prior  to  July 
26.  1993.  to  provide  celjular  service  to 
unserved  areas  shall  be  by  random 
selection,  in  accordanc^  with  existing 
Conunission  rules.         | 

List  of  Subiects  in  47  C^R  Part  22 


Communications  con^on  carriers. 
Radio. 

Federal  fx)mmunications  Qommission. 

WiUiam  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  94-17699  Filed  7|20-94;  8:45  am] 
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47CFRPart24 

[PP  Decicet  No.  93-253] 

Implefnentation  of  Section  309(i)  of  the 
Communications  Act— Competitive 
Bidding 

agency:  Federal  Communications 

Commission. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  Tuesday.  May  24. 
1994  (59  FR  26741).  The  regulations 
related  to  the  service-specific  rules  for 
competitive  bidding  on  Ucenses  to  be 
awarded  for  Personal  Conununications 
Services  in  the  900  MHz  band 
(narrowband  PCS). 
EFFECTIVE  DATE:  July  21,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Simmons,  Ofnce  of  Plans  and  PoUcy, 
(202)  418-2030. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  were 
adopted  in  the  Third  Report  and  Order, 
PP  Docket  No.  93-253.  FCC  94-98. 
adopted  April  20. 1994,  and  released 
May  10, 1994. 

Need  for  Correction 

As  pubhshed,  the  final  regulations 
contain  minor  errors  which  may  prove 
to  be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  pubUcatlon  on  May 
24, 1994  of  the  final  regulaUons  (FCC 
94-98),  which  were  the  subject  of  FR 
Doc.  94-12165,  is  corrected  as  follows: 

$24,425    [Corrected] 

Sec.  24.425(a)  of  the  Commission's 
rules  on  page  26753,  in  the  third 
column,  is  corrected  by  replacing  the 
reference  to  "§  24.5"  in  the  second 
sentence  with  "§  24.405." 

Sec.  24.425(b),  introductory 
paragraph,  of  the  Commission's  Rules 
on  page  26753,  in  the  third  column.  Is 
corrected  by  replacing  the  reference  to 
"§  24.27(b)"  vdth  a  reference  to  "Sec. 
24.427(b)." 

Sec.  24.425(b)(1)  of  the  Commission's 
Rules  on  page  26753,  in  the  third 
column,  is  replaced  as  follows: 

"The  authorization  is  for  a  period  not 
to  exceed  30  days  and  no  application  for 
regular  operation  is  contemplated  to  be 
filed." 

§24.427    [Corrected] 

Sec.  24.427  of  the  Commission's  Rules 
on  page  26754.  in  the  second  column. 


is  corrected  by  redesignating  paragraph 
(b)(1)  as  paragraph  (b). 

§24.429    [Corrected] 

Section  24.429(a)(1)  of  the 
Commission's  Rules  on  page  26755,  in 
the  first  column,  is  corrected  by  adding 
a  "(c)"  after  the  first  reference  to 
"24.423." 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc  94-17700  Filed  7-20-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Doci(et  No.  90-16;  Notice  03]  - 

RIN  2127-AD09 

Federal  Motor  Vehicle  Safety 
Standards  Seating  Systems;  Pedestal 
Seats 

agency:  National  Highway  Traffic 
Safety  AdministraUon  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  notice  amends  Standard 
207.  Seating  Systems,  to  estabUsh  a 
more  appropriate  test  procedure  for 
pedestal  seats.  Manufacturers  of  most 
pedestal  seats  will  have  a  choice 
between  the  current  test  procedure  or 
the  new  test  procedure.  The  current  test 
procedure  appUes  a  single  load  through 
the  center  of  gravity  (eg)  of  the  entire 
seat.  The  new  test  procedure  applies 
two  separate  loads,  one  through  the  eg 
of  the  portion  of  the  seat  above  the 
adjuster  and  the  other  through  the  eg  of 
the  pedestal.  This  rule  is  a  response  to 
manufacturer  concerns  that  the  current 
Standard  No.  207  test  procedure 
imposes  excessive  loads  on  the  adjuster 
for  pedestal  seats  when  the  eg  of  the  seat 
is  located  above  the  seat  adjuster.  (The 
adjuster  is  typically  located  between  the 
pedestal  and  the  seat)  Manufacturers 
believed  that  the  current  test  procedure 
is  inappropriate  for  seats  whose  eg  is 
located  above  the  adjuster  because  a 
portion  of  the  load  appfied  to  the  seat, 
and  therefore  imposed  on  the  adjuster, 
represents  the  weight  of  the  pedestal.  In 
a  real  crash,  only  the  weight  of  the  seat 
that  is  above  the  adjuster  would  be 
imposed  on  the  adjuster. 
DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective  October 
19,  1994. 


Petition  Date:  Any  petitions  for 
reconsideration  must  be  received  by 
NHTSA  no  later  than  August  22,  1994. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refiar  to  the 
dodiet  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator. 
National  Highway  Traffic  Safety 
Administration,  Room  5109,  400 
Seventh  Street,  SW.,  Washington.  DC.. 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  J.J.  Liu.  Office  of  Vehicle  Safety 
Standards.  NRM-12,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  St.,  SW.,  Washington,  DC., 
20590.  Telephone:  (202)  366-2264. 
SUPPLEMENTARY  INFORMATION:  On  August 
14, 1990.  NHTSA  published  a  noUce  of 
proposed  rulemaking  (NPRM)  to  amend 
Standard  207,  Seating  Systems. 
establish  a  more  appropriate  test 
procedure  for  pedestal  seats  (55  FR 
33141).  Under  the  proposed  test 
procedure,  the  pedestal  and  the  seat 
portion  of  a  pedestal  seat  would  each  be 
separately,  but  simultaneously,  loaded. 
The  NPRM  proposed  definitions  for  a 
"pedestal  seat,"  and  parts  thereof,  to 
differentiate  such  seats  &x)m  other 
seating  systems. 

March  8, 1993,  NHTSA  pubhshed  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  for  the  same 
rulemaking  (58  FR  12921).  The  SNPRM 
and  the  1990  NPRM  differed  in  two 
principal  respects.  The  first  concerned 
the  definition  of  "pedestal  seat."  Instead 
of  attempting  to  define  and  differentiate 
different  parts  of  a  pedestal  seat  from 
one  another,  as  was  done  in  the  NPRM, 
the  SNPRM  simply  divided  pedestal 
seats  into  two  portions,  that  above  the 
adjuster  and  that  below  the  adjuster. 
The  second  difference  concerned 
whether  the  new  test  procedure  would 
replace  the  ciurent  procediue  or  become 
an  alternative  to  It.  The  new  test 
procedure  proposed  in  the  SNPRM  was 
virtually  identical  to  that  proposed  in 
the  NPRM,  except  that  the  SNPRM  gave 
manufacturers  the  option  of  using  either 
the  current  single  load  procedure  or  the 
new  dual  load  test  procedure  for  testing 
most  pedestal  seats. 

The  agency  received  six  comments 
concerning  the  March  1993  SNPRM.  In 
general,  the  commenters  supported  the 
SNPRM.  All  of  the  comments  were 
considered  when  formulating  this  final 
rule,  and  the  most  significant  comments 
are  addressed  below. 

Definitions 

The  SNPRM  proposed  a  new 
definition  for  "seat  adjuster"  as  follows: 

"Seat  adjustei"  means  the  part  of  the  seat 
that  allows  the  seat  bench  and  back  to  move 
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Petition  Date:  Any  petitions  for 
reconsideration  must  be  received  by 
NHTSA  no  later  than  August  22.  1994. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
dodiet  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator. 
National  Highway  Traffic  Safety 
Administration.  Room  5109.  400 
Seventh  Street.  SW..  Washington.  DC.. 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  J.J.  Liu.  Office  of  Vehicle  Safety 
Standards,  NRM-12.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  St.,  SW.,  Washington,  DC., 
20590.  Telephone:  (202)  366-2264. 
SUPPLEMENTARY  INFORMATION:  On  August 
14, 1990.  NHTSA  published  a  noUce  of 
proposed  rulemaking  (NPRM)  to  amend 
Standard  207.  Seating  Systems, 
establish  a  more  appropriate  test 
procedure  for  pedestal  seats  (55  FR 
33141).  Under  the  proposed  test 
procedure,  the  pedestal  and  the  seat 
portion  of  a  pedestal  seat  would  each  be 
separately,  but  simultaneously,  loaded. 
The  NPRM  proposed  definitions  for  a 
"pedestal  seat,"  and  parts  thereof,  to 
differentiate  such  seats  &x)m  other 
seating  systems. 

March  8, 1993,  NHTSA  pubHshed  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  for  the  same 
rulemaking  (58  FR  12921).  The  SNPRM 
and  the  1990  NPRM  differed  in  two 
principal  respects.  The  first  concerned 
the  definition  of  "pedestal  seat."  Instead 
of  attempting  to  define  and  differentiate 
different  parts  of  a  pedestal  seat  from 
one  another,  as  was  done  in  the  NPRM, 
the  SNPRM  simply  divided  pedestal 
seats  into  two  portions,  that  above  the 
adjuster  and  that  below  the  adjuster. 
The  second  difference  concerned 
whether  the  new  test  procedure  would 
replace  the  current  procedure  or  become 
an  alternative  to  it.  The  new  test 
procedure  proposed  in  the  SNPRM  was 
virtually  identical  to  that  proposed  in 
the  NPRM,  except  that  the  SNPRM  gave 
manufacturers  the  opUon  of  using  either 
the  current  single  load  procedure  or  the 
new  dual  load  test  procedure  for  testing 
most  pedestal  seats. 

The  agency  received  six  comments 
concerning  the  March  1993  SNPRM.  hi 
general,  the  commenters  supported  the 
SNPRM.  All  of  the  comments  were 
considered  when  formulating  this  final 
rule,  and  the  most  significant  comments 
are  addressed  below. 

Definitions 

The  SNPRM  proposed  a  new 
definition  for  "seat  adjuster"  as  follows: 

"Seat  adjuster"  means  the  part  of  the  seat 
that  allows  the  seat  bench  and  back  to  move 


forward  and  rearward,  and/or  to  rotate 
around  a  vertical  axis,  including  any  fixed 
portion,  such  as  a  seat  track.  The  term  also 
means  the  uppermost  seat  adjuster  in  tiie 
case  of  a  seat  equipped  with  seat  adjusters  at 
different  levels. 

AM  General  Corp.  (AM  General). 
Chrysler  Corp.  (Chrysler),  and  Volvo 
GM  Heavy  Truck  Corp.  (Volvo) 
commented  on  the  proposed  definition. 
AM  General  and  Chrysler  commented 
that  the  proposed  definition  excluded 
nonadjustable  pedestal  seats  and  asked 
that  the  proposed  test  procedure  also 
apply  to  that  type  of  seat. 

NHTSA  agrees  with  AM  General  and 
Chrysler  that  the  amendments  proposed 
in  the  SNPRM  apply  only  to  adjustable 
pedestal  seats.  TTie  focus  of  this 
rulemaking  has  always  been 
manufacturer  concerns  that  the  current 
Standard  No.  207  test  procedure 
Imposes  excessive  loads  placed  on  the 
adjusters  for  pedestal  seats.  The  current 
test  procedure  requires  a  single  load  to 
be  applied  through  the  center  of  gravity 
(eg)  of  the  entire  seat.  If  the  eg  of  a 
pedestal  seat  lies  at  or  above  the 
adjuster,  the  test  procedure  places  the 
load  of  the  entire  seat,  including  the 
pedestal,  on  the  adjuster.  However,  in  a 
real-world  crash,  the  adjuster  would  not 
have  loads  imposed  on  it  from  the 
pedestal.  NHTSA  does  not  beUeve  the 
same  concerns  apply  to  non-adjustable 
pedestal  seats.  In  addition,  NHTSA 
notes  that  extending  this  rule  to  non- 
adjustable  pedestal  seats  would  be 
outside  the  scope  of  notice  of  this 
rulemaking. 

Volvo  stated  tliat  the: 

(s)uspension  seats  in  iieavy  trucks  also 
include  a  fore  and  aft  slide  device  which 
allows  the  seat  to  "float"  and  absorb  the 
pitch  moment  generated  by  rough  roads  or 
uneven  loading. 

Volvo  asked  that  the  definition  be 
changed  to  clarify  that  the  adjuster  is 
the  part  of  the  seat  that  provides 
forward  and  rearward  positioning  of  the 
seat,  rather  than  a  part  of  the  seat  which 
allows  the  seat  to  move  while  the 
vehicle  is  in  motion.  NHTSA  agrees  that 
the  Volvo  change  clarifies  the  definition 
and  has  adopted  the  change  as 
suggested. 

Test  Procedure 

Adjustment  Position  (S5. 1 . 1(a)) 

The  test  procedure  proposed  in  the 
SNPRM  specified  that,  if  the  height  of 
the  seat  were  adjustable,  the  loads  were 
to  be  apphed  when  the  seat  was  in  its 
highest  adjustment  position.  Volvo 
stated  that,  since  the  seat  belts  of  many 
heavy  trucks  are  mounted  on  the  seat, 
the  compliance  tests  for  Standard  No. 
207  ond  Standard  No.  210,  Seat  Belt 


Assembly  Andiorages.  are  regularly 
conducted  simultaneously.  Volvo  stated 
that  the  requirement  that  the  seat  be 
adjusted  to  its  highest  adjustment 
position  conflicted  with  Standard  Na 
210,  which 

requires  some  loading  conditions  to  be 
applied  with  the  seat  in  the  rearmost  position 
and  some  of  the  belt  anchors  in  the  midpoint 
of  any  adjustment  range.  The  Administration 
has  previously  interpreted  NHTSA  TP  210 
for  suspension  seats  to  be  in  the  vertical  mid 
ride  position. 

The  Recreation  Vehicle  Industry 
Association  (RVIA),  stated  that  the 
Standard  No.  207  "test  procedures  have 
long  stated  that  such  a  seat  is  to  be 
tested  at  its  midpoint  adjustment." 

Neither  the  ciurrent  Standard  No.  207 
nor  Standard  No.  210  have  height 
adjustment  requirements  for  testing 
adjustable  seats.  However,  the  current 
version  of  the  Laboratory  Test  Procedure 
for  Standard  No.  207  specifies  the 
highest  point  adjustment  (P.  25,  Figiu^ 
6,  "Forward  and  Afl  Loads  on  Seat 
Frame  with  Seat  Belts  Attached  to 
Seat,"  TP-207-09,  January  18,  1992.) 
NHTSA  would  like  to  emphasize  that 
the  Laboratory  Test  Procedures  are 
provided  to  contracted  laboratories  as 
guidehnes  for  conducting  comphance 
tests,  and  do  not  Umit  the  requirements 
of  the  applicable  Federal  motor  vehicle 
safety  standards.  Since  Standard  No. 
207  does  not  limit  the  adjustment 
position,  the  seat  is  required  to  meet  the 
current  requirement  in  all  adjustment 
positions,  and  the  fact  that  a  test 
procedure  specifies  a  specific 
adjustment  position  does  not  limit  this 
requirement 

Section  S4.3.2  of  Standard  No.  210 
specifies  that  the  seat  Is  to  be  adjusted 
"to  its  full  rearward  and  downward 
position*   *   '"However,  this  section  Is 
related  to  the  seat  beU  angle  location 
requirements,  and  does  not  necessarily 
apply  to  load  testing. 

None  of  the  commenters  offered  a 
convincing  argument  as  to  why  NHTSA 
should  not  s{)ecify  the  adjustment 
position.  Since  NHTSA  believes  that 
having  to  meet  Standard  No.  207  in  the 
proposed  highest  adjustment  position 
would  necessitate  designing  a  stronger, 
safer  seat  than  having  to  meet  the 
standard  in  another  adjustment 
position.  NHTSA  has  retained  the 
procedure  as  proposed. 

Horizontal  Plane  (S5. 1.1  (a)(1)) 

Chrysler  commented  that  the  language 
ofS5.1.1(a)(l),"*  •  •  horizontal  plane 
tangent  to  the  lowest  surface  of  the  seat 
adjuster*  *  *,"  did  not  reflect  some  of 
the  seat  adjuster  designs  on  its  vehicles. 
Chrysler  stated  that  the  lowest  mounting 
surface  on  some  designs  did  not  lie  in 
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Specification  of  D  aal  Load  Procedure 
for  Some  Pedestal  Seats 

The  SNPRM  prciposed  S5. 1.1(a)(3) 
specified  the  use  df  the  new  dual  load 
test  procedure  wh  enever  the  eg  of  the 
seat  "is  located  below  the  horizontal 


plane  tangent  to  the  lowest  surface  of 
the  seat  adjuster."  Ford  Motor  Co.  (Ford) 
stated  that  it  believed  that  this  section 
should  specify  the  use  of  the  single  load 
test  procedure  instead  of  the  dual  load 
test  procedure.  It  provided  no 
explanation  for  its  belief. 

Ford's  suggestion  is  inappropriate. 
Specifying  the  use  of  the  dual  load  test 
procedure  when  the  eg  is  below  the  seat 
adjuster  ensures  that  test  loads  will  be 
applied  to  both  the  pedestal  and  the 
seat.  If  a  single  load  were  applied,  only 
the  strength  of  the  attachment  of  the 
pedestal  to  the  vehicle,  and  not  the 
strength  of  the  attachment  of  the  seat  to 
the  pedestal,  would  be  tested. 

Clarification  of  S5.1.1  (a) 

NHTSA  has  made  various  minor 
changes  to  S5.1.1(a)  for  the  purpose  of 
clarifying  and  simplifying  the  language. 

Effective  Date 

The  SNPRM  proposed  that  the 
effective  date  for  the  option  to  use  either 
the  single  or  dual  load  test  procedure  be 
90  days  after  publication  of  the  final 
rule.  RVIA  urged  NHTSA  to  adopt  an 
effective  date  at  least  one  year  following 
publication  of  the  final  rule.  RVIA 
stated  that  the  proposed  effective  date 
"does  not  provide  sufficient  lead  time 
for  manufacturers  to  deplete  existing 
stock,  conduct  additional  tests  under 
either  procedure,  and  make  any 
necessary  design  or  structural 
modifications. 

NHTSA  disagrees  with  RVlA's 
reasoning.  The  only  type  of  seat  for 
which  modifications  might  be  necessary 
are  seats  whose  eg  is  below  their  seat 
adjuster.  All  other  seats  either  will 
continue  to  be  required  to  be  certified  to 
the  current  test  procedure  or  will  have 
the  option  of  certifying  to  the  current 
test  procedure,  and  therefore,  will  not 
require  modification.  NHTSA  is  not 
aware  of  any  current  seat  designs  whose 
cgs  are  below  their  adjusters.  Therefore, 
NHTSA  continues  to  believe  the  SO  day 
leadtime  is  sufficient. 

Rulemaking  Analyses  and  Notices 

EXECUTIVE  ORDER  12666  AND  DOT 
REGULATORY  POLICIES  AND  PROCEDURES: 
NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  not  "significant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures. 

This  action  will  have  no  economic 
impacts  other  than  a  one-time  cost 


related  to  the  test  fixture,  for  those 
manufacturers  choosing  the  new 
procedure.  In  particular,  they  wrould 
have  to  add  pneumatic  or  hydraulic 
rams  to  their  test  set-up.  It  is  estimated 
that  there  would  be  a  one-time  set-up 
cost  of  $2,500.  The  test  procedure 
would  not  require  any  design,  retooling, 
or  assembly  changes. 
REGULATORY  FLEXIBIUTY  ACT:  NHTSA  has 
also  considered  the  impacts  of  this  final 
rule  under  the  Regulatory  Flexibility 
Act.  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Vehicle  manufacturers  typicalfy 
would  not  qualify  as  small  entities. 
While  some  manufacturers  of  pedestal 
seats  and  seat  belt  attachments  may  be 
small  entities,  for  the  reasons  stated 
above,  NHTSA  believes  this  final  rule 
would  not  significantly  affect  them.  The 
final  rule  will  not  affect  the  costs  of 
pedestal  seats,  since  the  new  procedure 
is  optional.  Because  of  this,  small 
organizations  and  governmental  imits 
that  purchase  vehicles  with  pedestal 
seats  should  not  be  affected  by  this  final 
rule. 

PAPERWORK  REDUCTION  ACT:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511). 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

NATIONAL  ENVIRONMENTAL  POUCY  ACT: 
NHTSA  has  also  analyzed  this  final  rule 
under  the  National  Environmental 
Pohcy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 
EXECUTIVE  ORDER  12612  (FEDERALISM): 
Finally,  NHTSA  has  analyzed  this  rule 
in  accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment. 
CIVIL  JUSTICE  REFORM:  This  final  rule 
does  not  have  any  retroactive  effect. 
Under  49  U.S.C.  30103,  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  State 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
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List  of  Subjects  in  49  CFR  Part  571  * 

Imports,  Motor  vehicle  safety.  Motor       a 
vehicles.  y 

In  consideration  of  the  f(»egoing,-49        S 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
19  CFR  1.50 

§571.207    [Amended]  I' 

2.  Section  571.207  is  amended  by 
revising  the  heading  of  S3  and  adding 
a  new  definition  of  "Seat  adjuster"  to 
S3  in  alphabetical  order;  and  by  revising 
S4.2.1,  and  S5.1.1  to  read  as  follows: 

§571.207 
Systems. 


Standard  No.  207,  Seating 


S3    Definitions. 

•  •        •        •        • 

Seat  adjuster  means  the  part  of  the 
seat  that  provides  forward  and  rearward 
positioning  of  the  seat  bench  and  back, 
and/or  rotation  around  a  vertical  axis, 
including  any  fixed  portion,  such  as  a 
seat  track.  In  the  case  of  a  seat  equipped 
with  seat  adjusters  at  different  levels, 
the  term  means  the  uppermost  seat 
adjuster. 

4.2.1     Seat  adjustment.  Except  for 
vertical  movement  of  nonlocking 
suspension  type  occupant  seats  in 
trucks  or  buses,  each  seat  shall  remain 
in  its  adjusted  position  when  tested  In 
accordance  with  the  test  procedures 
specified  in  35. 

*  •        •        •        • 

85. 1 . 1    For  a  seat  whose  seat  back 
and  seat  bench  are  attached  to  the 
vehicle  by  the  same  attachments. 

(a)  For  a  seat  whose  seat  back  and  seat 
bench  are  attached  to  the  vehicle  by  the 
same  attachments  and  whose  height  is 
adjustable,  the  loads  are  applied  when 
the  seat  is  in  its  highest  acfjustment 
position  in  accordance  with  the 
procedure  or  procedures  specified  In 
S5.1.1{a)(l),  S5.1. 1(a)(2).  or  S5.1.1(a)(3). 
as  appropriate. 

(1)  For  a  seat  whose  center  of  gravity 
is  in  a  horizontal  plane  that  is  above  the 
seat  adjuster  or  that  passes  through  any 
part  of  the  adjuster,  use,  at  the 
manufacturer's  opticm.  eithw  35. 1.1(b) 
or.  if  physically  possible,  S5.1.1(c). 

(2)  For  a  seat  specified  In  S5.1.1(aKl) 
fur  which  it  is  not  physically  possible  to 
follow  the  procedure  in  S5.l.l(c).  use 
35.1.1(b). 
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proceedings  before  parties  may  file  suit 
in  court 

List  of  Sub|ects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49U.S.C.  322.  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
J9  CFR  1.50 

§571.207    [Amended]  I 

2.  Section  571.207  is  amended  by 
revising  the  heading  of  S3  and  adding 
a  new  definition  of  "Seat  adjustei"  to 
S3  in  alphabetical  order;  and  by  revising 
S4.2.1.  and  S5.1.1  to  read  as  follows: 

§571.207    Standard  No.  207,  Seating 
Systems. 

•  ••••- 

S3    Definitions. 

*  •        •        *        • 

Seat  adjuster  means  the  part  of  the 
seat  that  provides  forward  and  rearward 
positioning  of  the  seat  bench  and  back, 
and/or  rotation  around  a  vertical  axis, 
including  any  fixed  portion,  such  as  a 
seat  track.  In  the  case  of  a  seat  equipped 
with  seat  adjusters  at  different  levels, 
the  term  means  the  uppermost  seat 
adjuster. 

•  -  •        •        •        • 

4.2.1    Seat  adjustment.  Except  for 
vertical  movement  of  nonlocking 
suspension  type  occupant  seats  In 
trucks  or  buses,  each  seat  shall  remain 
in  its  adjusted  position  when  tested  in 
accordance  with  the  test  procedures 
s{>ecified  in  S5. 

*  •        •        •        • 

S5 . 1 . 1    For  a  seat  wfjose  seaf  back 
and  seat  bench  are  attached  to  the       ' 
vehicle  by  the  same  attachments. 

(a)  For  a  seat  whose  seat  back  and  seat 
bench  are  attached  to  the  vehicle  by  the 
same  attachments  and  whose  height  is 
adjustable,  the  loads  are  applied  when 
the  seat  is  in  its  highest  adjustment 
position  in  accordance  with  the 
procedure  or  procedures  specified  In 
S5.1.1(a)(l),  S5.1. 1(a)(2).  or  S5.1.1(aM3). 
as  appropriate. 

(1)  For  a  seat  whose  center  of  gravity 
is  in  a  horizontal  plane  that  is  above  the 
seat  adjuster  or  that  passes  through  any 
part  of  the  adjuster,  use,  at  the 
manufacturer's  option,  eithw  S5. 1.1(b) 
or.  if  physically  possible,  S5.1.1(c). 

(2)  For  a  seat  specified  In  S5.1.1(aKl) 
for  which  it  is  not  ph)rsically  possible  to 
follow  the  procedure  in  85. 1.1(c).  use 
S5. 1.1(b). 


(3)  For  a  seat  whose  center  of  gravity 
is  in  a  horizontal  plane  that  is  below  the 
seat  adjuster,  use  S5. 1.1(c). 

(4)  For  all  other  seats  whose  seat  back 
and  seat  bench  are  attached  to  the 
vehicle  by  the  same  attachments,  use 
SS.l.Kb). 

(b)  Secure  a  strut  on  each  side  of  the  - 
seat  horn  a  i>oint  on  the  outside  of  the 
seat  frame  in  the  horizontal  plane  of  the 
seafs  center  of  gravity  to  a  point  on  the 
frame  as  far  forward  as  possible  of  the 
seat  anchorages.  Between  the  upper 
ends  of  the  struts  attach  a  rigid  cross- 
member,  in  front  of  the  seat  back  frame 
for  rearward  loading  and  behind  the  seat 
back  fitime  for  forward  loading.  Apply 
the  force  specified  by  S4.2(a)  or  S4.2(b) 
horizontally  through  the  rigid  cross- 
member  as  shown  in  Figure  1. 

(c)  Find  "cgi,"  the  center  of  gravity  of 
the  portion  of  the  seat  that  is  above  the 
lowest  siu-face  of  the  seat  adjuster.  On 
each  side  of  the  seat,  secure  a  strut  frtjm 
a  point  on  the  outside  of  the  seat  frame 
in  the  horizontal  plane  of  eg  i  to  a  point 
on  the  ft-ame  as  far  forward  as  possible 
of  the  seat  adjusted  position,  ^ween 
the  upper  ends  of  the  struts  attach  a 
rigid  cross-member,  in  &t)nt  of  the  seat 
back  frame  for  rearward  loading  and 
behind  the  seat  back  fi^me  for  forward 
loading.  Find  "cg2,"  the  center  of  gravity 
of  the  portion  of  the  seat  that  is  below 
the  seat  adjuster.  Apply  a  force 
horizontally  through  cgi  equal  to  20 
times  the  weight  of  the  portion  of  the 
seat  represented  by  cgi,  and 
simultaneously  apply  a  force 
horizontally  through  cg2  equal  to  20 
times  the  weight  of  the  portion  of  the 
seat  represented  by  cg2. 

Issued  on  July  15,  ld94. 
Christopher  A.  Hart. 
Deputy  Administrator. 
(PR  Doc  94-17736  Filed  7-2fr-94;  8:45  am) 
BILUNO  CODE:  4»1».6»-P 


49  CFR  Part  571 

[Docket  No.  74-09;  Notice  38] 

RIN2127-AE39 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Final  rule. 


SMMMARY:  This  docum^it  amends 
Standard  No.  213,  Child  Restraint 
Systems,  to  facihtate  the  manufacture  of 
"belt-positioning"  child  seats  (Le.. 
booster  seats  designed  to  be  used  with 
the  vehicle's  lap/shoulder  belts).  The 


amendment  adopts  performance  and 
labeling  requirements  and  test  criteria 
for  belt-positioning  booster  seats  that  are 
more  appropriate  than  Standard  213's 
current  criteria  for  these  child  seats. 
This  document  also  specifies  that  child 
booster  seats  must  be  labeled  as  being 
suitable  for  children  weighing  not  less 
than  30  pounds. 

This  rule  responds  to  the  NHTSA 
Authorization  Act  of  1991  (sections 
2500-2509  of  the  hitermodal  Surface 
Transportation  Efficiency  Act 
("ISTEA")).  which  directed  the  agency 
to  initiate  rulemaking  on  child  booster 
seat  safety  and  other  issues. 

DATES:  This  rule  is  effective  on  August 
22,1994. 

The  incorporation  by  reference  of  the 
material  fisted  in  this  document  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  22, 1994. 

Petitions  for  reconsideration  of  the 
rule  must  be  received  by  August  22, 
1994. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  number 
of  this  dociunent  and  be  submitted  to: 
Administrator,  Room  5220,  National 
Highwray  Traffic  Safety  Administration, 
400  Seventh  Street  SW..  Washington. 
D.C..  20590.    - 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Mouchahoir.  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  D.C, 
20590  (telephone  202-366-4919). 
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I.  Background 

a.  Statutory  Origin,  >  of  This  Rulemaking 

This  final  rule  re  yarding  child  booster 
seats  responds  to  tl^e  NHTSA 
Authorization  Act  Of  1991  (sections 
2500-2509  of  the  I^termodal  Surface 
Transportation  EfBfciency  Act 
("ISTEA").  Pub.  L 1102-240),  which 
directed  the  agenql  to  initiate 
rulemaking  on  child  booster  seat  safety 
and  other  issues.  This  rule  was 
preceded  by  an  ad\  ance  notice  of 
proposed  rulemaki  ig  (ANPRM) 
pubUshed  on  May  >9,  1992  (57  FR 
22682).  and  an  NPRM  pubUshed  on 
September  3,  1993  158  FR  46928). 

The  ISTEA  directive  on  booster  seats 
originated  in  S.  1012,  a  bill  reported  by 
the  Senate  Committee  on  Commerce, 
Science, ^and  Transportation  and  added 
verbatim  to  the  Senate's  surface 
transportation  bill  iS.  1204).  The  Senate 
Commerce  Committee  report  on  S.  1012 
expressed  concern  kbout  suggestions 
that  booster  seats,  'jdepending  on  their 
design,  can  be  easily  misused  or  are 
otherwise  harmful, '  and  that  some  child 
booster  seats  "may  not  restrain 
adequately  a  child  n  a  crash."  The 
Committee's  concerns  grew  out  of  a 
study  '  performed  1  y  Calspan 
Corporation.  Calspi  \n  found  that  then- 
manufactxu^  booster  seats  could 
adequately  restrain,  the  3-year-old  (33 
pound)  test  dummy  that  is  used  to  test 
the  seats  for  compliance  with  Standard 
213.  However,  Cali)an  also  found  that 
when  the  booster  seats  were  tested  with 


a  9-month-old  and 


i  6-year-old  test 


dummy,  the  booste  r  seats  could  not 


adequately  restrain 


the  booster  seats  wi  tre  recommended  by 
their  manufacturer!  i  as  being  suitable  for 
children  in  the  9-m  onth-old  and  6-year- 
old  weight  ranges. 

The  Calspan  study  indicated  that 
booster  seat  safety  ( lould  be  improved  if 
booster  seats  were  ( apable  of  properly 
restraining  the  wid  J  range  of 
manufacturers'  rec(  immended  child 
sizes.  Belt-position  ng  booster  seats  are 
capable  of  accomm  adating  a  wider 


range  of  child  sizes 


'  "Evaluation  of  the  P^forraance 
Restraint  Systems"  (DOl 
NHTSA 's  follow-up  lesti  ig 
discussed  in  "Evaluation 
for  Children  of  Different 
Standard  and  Modified 
Dummies,"  VRTC-«9-0<t74 


those  dummies.  Yet, 


than  currently 


manufactured  shiel  d-type  booster  seats. 
Moreover,  belt-pos;  tioning  seats  used 
with  vehicle  lap/shoulder  belts  appear 
to  perform  better  tli  an  shield  booster 
seats  used  with  vet  icle  lap/shoulder 
belts. 

Pursuant  to  the  I$TEA  directive, 
NHTSA  issued  two  notices  of  proposed 


of  Child 
HS  807  297.  May  1988). 
to  the  Calspan  study  is 
of  Booster  Seat  Suitability 
^ges  and  Comfwrison  of 
iM03C  and  SA106C  Child 
February  1^90. 


rulemaking  (NPRM's).  The  first 
addressed  booster  seat  performance  and 
labeUng  requirements;  the  second, 
dummies  for  use  in  testing  booster  seats 
and  other  child  restraint  systems. 

b.  Booster  NPRM 

NHTSA  proposed  to  amend  Standard 
No.  213,  Child  Restraint  Systems,  to 
facilitate  the  manufacture  of  "belt- 
positioning"  child  seats  (boosters 
designed  to  be  used  with  the  vehicle's 
lap/shoulder  belts).  The  NPRM  would 
add  a  definition  of  "belt-positioning 
seat"  to  the  standard,  and  amend  the 
definition  of  "booster  seat"  to  include 
belt-positioning  booster  seats.  Standard 
213's  comphance  test  procedures  would 
be  amended  to  specify  that  belt- 
positioning  seats  are  dynamically  tested 
when  restrained  to  the  test  apparatus 
with  a  lap/shoulder  beh.  The  NPRM 
described  the  test  apparatus  in  detail  to 
ensiue  that  the  test  would  be  carefully 
controlled.  NHTSA  also  proposed  to 
amend  labeling  and  informational 
requirements  to  decrease  the  likelihood 
that  belt-positioning  booster  seats  would 
be  misused.  The  agency  believed  that 
the  proposed  performance  and  labeling 
requirements  would  be  more 
appropriate  than  Standard  21 3 's  ciurent 
criteria  for  these  boosters. 

c.  Dummy  NPRM 

NHTSA  also  issued  an  NPRM  to  add 
additional  child  compliance  test 
diunmies  to  Standard  213.  (59  FR 
12225,  March  16, 1994.)  The  NPRM 
tentatively  selected  three  new  child 
dummies  to  add  to  Standard  213.  These 
dummies  are  the  newborn  infant 
dummy  described  in  subpart  K  of  49 
CFR  part  572  (NHTSA's  regulation  on 
anthropomorphic  test  dummies),  the  9- 
month-old  dummy  in  subpart  J,  and  the 
instrumented  6-year-old  dummy  in 
subpart  I.  Subjecting  booster  seats  and 
other  child  restraint  systems  to  more 
thorough  compliance  testing  with 
additional  dummies  better  ensures  that 
each  child  restraint  safely  restrains  the 
range  of  children  for  whom  the  restraint 
is  recommended.  (Readers  should  note 
that,  if  proposals  from  the  March  1994 
NPRM  are  adopted,  those  amendments 
could  modify  some  of  the  requirements 
adopted  today,  such  as  the  labeUng 
specified  for  booster  seats.) 

d.  Overview  of  Coipments  on  Booster 
NPRM 

The  response  to  the  NPRM  was  very 
favorable.  Commenters  included  vehicle 
and  child  seat  manufacturers  (Volvo. 
Ford,  Chrysler  and  Cosco)  and  child 
passenger  groups  and  consultants 
(Tarrant  County  Child  Car  Safety 
Coalition,  Solutions  Unlimited,  the 


University  of  Michigan-Child  Passenger 
Protection  Program  (UM-CPP),  Ms. 
Deborah  Davis  Stewart,  Advocates  for 
Highway  and  Auto  Safety).  Commenters 
also  included  the  American  Academy  of 
Pediatrics,  the  Air  Transport 
Association  and  the  National 
Transportation  Safety  Board.  All 
commenters  supported  permitting  the 
manufacture  of  belt-positioning  booster 
seats.  Many  suggested  changes  about 
specific  proposals,  and  several  had 
suggestions  for  or  commented  on  futiire 
work  on  belt-positioning  and  other 
booster  seats.  All  comments  were  fully 
considered  and  the  significant  ones  are 
addressed  below. 

e.  Overview  Comparison  of  Booster 
NPRM  and  Final  Rule 

This  rule  adopts  most  of  the  proposed 
amendments,  with  the  following 
changes.  The  rule  makes  minor  changes 
to  the  definition  of  a  booster  seat  for 
clarification  p\UT)oses.  The  rule  corrects 
errors  in  the  specification  of  the  test 
apparatus  used  for  belt-positioning 
booster  seats,  and  does  not  require 
metric  units  on  the  child  seat  label. 

II.  Amendments  for  Belt-positioning 
Seats 

a.  Definitions 

To  facilitate  the  manufacture  of  belt- 
positioning  seats  and  to  distinguish 
those  child  seats  from  other  types  of 
seats  for  testing  and  labeling  purposes, 
NHTSA  amends  Standard  213*s 
definitions  in  three  ways.  The  first 
amendment  is  to  include  belt- 
positioning  booster  seats  in  the  present 
definition  of  "booster  seat."  NHTSA 
defines  a  belt-positioning  seat  as  a  type 
of  booster  seat  because  belt-positioning 
seats  and  present  booster  seats  serve 
similar  functions,  i.e.,  both  function  to 
bridge  the  transition  of  the  child  from 
toddler  or  convertible  child  restraints  to 
the  vehicle  belt  systems.  (A  convertible 
restraint  is- specially  adjustable  so  that  it 
can  be  used  rear-facing  by  an  infant  or 
a  very  yoimg  child,  and  forward-facing 
by  a  toddler.  A  "toddler"  child  restraint 
positions  a  child  forward-facing  only 
and  is  not  capable  of  being  adjusted  to 
face  an  infant  rearward.)  h  is  also 
advantageous  to  place  belt-positioning 
restraints  in  the  same  category  as 
present  (shield-type)  boosters,  because 
both  types  of  child  restraint  systems 
appear  to  pose  similar  potential  misuse 
problems.  That  is,  both  could  be 
inappropriately  used  by  children  who 
are  too  small  to  be  adequately  restrained 
by  a  child  booster  seat.  Similar 
countermeasures,  such  as  labeling  and 
instructional  information,  can  be 


developed  to  address  those  misuse 
problems. 

The  second  amendment  defines  a 
belt-positioning  seat.  "Belt-positioning 
seat"  is  defined  as: 

A  child  restraint  system  that  positions  a  °^ 

child  on  a  vehicle  seat  to  improve  the  fit  of  of 
a  vehicle  Type  U  beh  system  on  the  child  and     bt 

that  lacks  any  component,  such  as  a  belt  se 

system  or  a  structural  element,  designed  to  St 

restrain  forward  movement  of  the  child's  ^^ 

torso  in  a  forward  impact.                         '  ^ 

'^  an 

This  definition  is  the  same  as  the  one  ag 

proposed  in  the  NPRM.  Commenters  th 

were  generally  supportive  of  the  de 

definition.  Volvo  asked  for  clarification  (te 

that  the  definition  applies  to  both  add-  th 

on  and  built-in  belt-positioning  seats.  atl 

The  definition  so  applies.  Volvo's  fat 

uncertainty  appears  to  have  resulted  th 

from  several  proposed  requirements  that  th, 

were  worded  in  such  a  way  that  they  re; 

were  appropriate  for  add-on  seats,  but  be 

not  for  built-in  ones.  (E.g.,  as  proposed,  to 

S6. 1.2. 1.1  stated  that  a  telt-positioning  ioi 

seat  "shall  be  secured  'o  the  standard  su 

vehicle  seat"  using  a  lap/shoulder  belt.)  ( 

NHTSA  has  reworded  those  sections  to  NI 

clarify  the  distinction  between  add-on  be 

and  built-in  seats  to  avoid  any  pn 

suggestion  that  the  definition  does  not  he 

apply  to  built-in  belt-positioning  seats.  inj 

The  third  amendment  slightly  revises  shi 

the  definition  of  "booster  seat."  (A: 

Standard  213  defines  a  booster  seat  as  21: 

"a  child  restraint  which  consists  of  only  res 

a  seating  platform  that  does  not  extend  coi 

up  to  provide  a  cushion  for  the  child's  res 

back  or  head."  (S4  of  49  CFR  §  571.213)  typ 

The  NPRM  would  not  have  changed  that  tes 

definition  except  to  add  "or  a  belt-  dy: 

positioning  seat"  to  the  end  of  it.  Ms.  Th 

Weber  of  the  University  of  Michigan  nol 

Child  Protection  Program  (UM-CPP)  on 

said  that  such  a  change  would  be  the 

confusing  because  it  implies — contrary  alh 

to  NHTSA's  intent— that  beh-  bac 

positioning  seats  must  not  have  seat  ^ 

backs.  She  suggested  Standard  213  req 

should  better  distinguish  between  the  Co< 

traditional  shield-type  booster,  which  ne€ 

may  not  have  a  back,  and  a  belt-  pos 

positioning  booster  which  may,  by  con 

naming  the  former  a  "backless  child  "be 

restraint  system."  "This  will  help  clarify  bac 

the  fact  that  a  Belt  positioning  seat  can  a  si 

have  a  back."  bey 

NHTSA  concurs  that  naming  the  not 

backless  type  of  booster  seat  will  help  Ii 

distinguish  the  two  types  of  child  seat.  abs( 

As  a  resuh  of  today's  amendment,  onl' 

"booster  seat"  encompasses  two  types  of  typi 

restraint  system  for  older  children  who  con 

arc  still  too  small  to  sit  directly  on  a  Disi 

vehicle  seat  and  use  a  vehicle  belt  chil 

system.  One  type  is  the  traditional  beci 

shield-type  booster  used  with  a  Type  I  teth 

belt;  the  other  is  the  belt -positioning  the 

seat  used  with  a  Type  n  belt  system.         .  on  e 


Federal  Register  /  Vol.  59,  No.  139  /  Thursday,  July  21.  1994  /  Rules  and  Regulations        37169 


developed  to  address  those  misuse 
problems. 

The  second  amendment  defines  a 
belt-positioning  seat.  "Belt-positioning 
seat"  is  defined  as: 

A  child  restraint  system  that  positions  a 
child  on  a  vehicle  seat  to  improve  the  fit  of 
a  vehicle  Type  0  belt  system  on  the  child  and 
that  lacks  any  component,  such  as  a  belt 
system  or  a  structural  element,  designed  to 
restrain  forward  movement  of  the  child's 
torso  in  a  forward  impact. 

This  definition  is  the  same  as  the  one 
proposed  in  the  NPRM.  Commenters 
were  generally  supportive  of  the 
definition.  Volvo  asked  for  clarification 
that  the  definition  applies  to  both  add- 
on and  built-in  belt-positioning  seats. 
The  definition  so  appUes.  Volvo's 
uncertainty  appears  to  have  resulted 
from  several  proposed  requirements  that 
were  worded  in  such  a  way  that  they 
were  appropriate  for  add-on  seats,  but 
not  for  built-in  ones.  (E.g.,  as  proposed, 
S6. 1.2. 1.1  stated  that  a  beh-positioning 
seat  "shall  be  seciu^d  'o  the  standard 
vehicle  seat"  using  a  lap/shoulder  belt.) 
NHTSA  has  reworded  those  sections  to 
clarify  the  distinction  between  add-on 
and  built-in  seats  to  avoid  any 
suggestion  that  the  definition  does  not 
apply  to  built-in  beh-positioning  seats. 
The  third  amendment  slightly  revises 
the  definition  of  "booster  seat." 
Standard  213  defines  a  booster  seat  as 
"a  child  restraint  which  consists  of  only 
a  seating  platform  that  does  not  extend 
up  to  provide  a  cushion  for  the  child's 
back  or  head."  (S4  of  49  CFR  §  571.213) 
The  NPRM  would  not  have  changed  that 
definition  except  to  add  "or  a  belt- 
positioning  seat"  to  the  end  of  it.  Ms. 
Weber  of  the  University  of  Michigan 
Child  Protection  Program  (UM-CPP) 
said  that  such  a  change  would  be 
confusing  because  it  implies — contrary 
to  NHTSA 's  intent— that  belt- 
positioning  seats  must  not  have  seat 
backs.  She  suggested  Standard  213 
should  better  distinguish  between  the 
traditional  shield-type  booster,  which 
may  not  have  a  back,  and  a  belt- 
positioning  booster  which  may,  by 
naming  the  former  a  "backless  child 
restraint  system."  "This  will  help  clarify 
the  fact  that  a  Belt  positioning  seat  can 
have  aback." 

NHTSA  concurs  that  naming  the    ' 
backless  type  of  booster  seat  will  help 
distinguish  the  two  types  of  child  seat. 
As  a  resuh  of  today's  amendment, 
"booster  seat"  encompasses  two  types  of 
restraint  system  for  older  children  who 
arc  still  too  small  to  sit  directly  on  a 
vehicle  seat  and  use  a  vehicle  belt 
system.  One  type  is  the  traditional 
shield-type  booster  used  with  a  Type  I 
belt;  the  other  is  the  belt -positioning 
seat  used  with  a  Type  IT  belt  system. 


The  commenter's  suggestion  wrill  help 
clarify  that  a  belt-positioning  seat  can 
have  a  back,  and  a  child  booster  other 
than  a  belt-positioning  seat  caimot. 

The  absence  of  a  seat  back  for  boosters 
other  than  belt-positioning  seats  is  one 
of  the  main  features  that  distinguishes  a 
booster  seat  from  a  convertible  child 
seat.  The  distinction  is  important  for 
Standard  213  testing.  The  standard 
specifies  that  most  restraints  are  to  be 
anchored  with  only  a  lap  belt  during 
agency  compUance  testing.  However, 
the  standard  permits  a  booster  seat 
designed  with  a  top  anchorage  strap 
(tether  strap)  to  be  tested  at  30  mph  with 
the  tether  attached.  NHTSA  permitted 
attachment  of  a  tether  for  boosters  to 
facilitate  the  manufactiue  of  boosters 
that  provide  a  harness  system,  rather 
than  a  short  shield,  for  upper  torso 
restraint.  Some  child  safety  researchers 
believed  a  harness  system  was  superior 
to  a  shield  in  terms  of  abdominal 
loading,  head  and  neck  loading, 
submarining  and  ejection.  (51  FR  5335.) 

Cosco  raised  a  concern  about 
NHTSA's  proposal  to  simply  add  "oca 
belt-positioning  seat"  at  the  end  of  the 
present  "booster  seat"  definition.  Cosco 
believed  that  the  change  would  be 
inadequate  because  it  would  not  allow 
shield-type  boosters  to  have  a  seat  back. 
(As  explained  above,  imder  Standard 
213's  present  definitions,  a  child 
restraint  cannot  have  a  seat  back  and  be 
considered  a  "booster  seat."  This 
restriction  is  to  limit  the  numbers  and 
types  of  child  restraints  that  can  be 
tested  in  Standard  213 's  30-mph 
dynamic  test  with  their  tether  attached.) 
The  commenter  said  that  safety  data  do 
not  show  a  need  to  prohibit  seat  backs 
on  booster  seats.  Cosco  requested  that 
the  definition  be  reworded  either  to 
allow  both  types  of  boosters  to  use  a  seat 
back  or  to  prohibit  both  from  doing  so. 
NHTSA  declines  to  adopt  the  change 
requested  by  Cosco.  NHTSA  agrees  with 
Cosco  that  data  do  not  indicate  a  safety 
need  to  prohibit  seat  backs  on  belt- 
positioning  seats.  However,  the 
commenter  suggests  amending  the 
"booster"  definition  such  that  a  seat 
back  would  be  an  acceptable  feature  on 
a  shield  booster.  That  suggestion  is 
beyond  the  scope  of  the  NPRM  and  has 
not  been  adopted. 

In  further  response  to  Cosco.  the 
absence  or  presence  of  a  seat  back  is  the 
only  feature  that  distinguishes  shield- 
type  boosters  from  toddler  or 
convertible  child  restraint  systems. 
Distinguishing  booster  seats  from  other 
child  restraint  systems  is  important 
because  Standard  213  provides  that  a 
tether  on  a  booster  seat  may  be  tested  in 
the  30  mph  dynamic  test,  while  a  tether 
on  a  toddler  or  convertible  child 


restraint  system  will  not  be  attached. 
NHTSA  does  not  attach  the  tether  when 
testing  toddler  and  convertible  restraints 
because  many  consumers  do  not 
properly  attach  tethers  on  their  child 
seats.  Limiting  the  use  of  a  tether  in  the 
test  better  ensures  that  child  seats 
perform  satisfactorily  as  they  are 
typically  used  in  the  real  world.  If 
boosters  were  permitted  to  have  seat 
backs,  a  new  way  to  distinguish  shield 
booster  seats  from  other  types  of  child 
restraint  systems  would  have  to  be 
developed. 

An  alternative  approach  to 
distinguishing  between  shield  booster 
seats  and  other  child  restraint  systems 
could  be  to  remove  the  reason  for 
having  to  distinguish  between  the 
restraint  systems.  That  is,  NHTSA  could 
amend  Standard  213  to  specify  that  all 
child  restraint  systems,  including  shield 
boosters,  would  be  tested  without 
attaching  any  tethers.  NHTSA  believes 
all  booster  seats  are  currently 
manufactured  without  a  tether.  The 
agency  will  consider  for  future 
rulemaking  whether  Standard  213 
should  continue  to  specify  attaching 
tethers  on  shield  boosters  in  the 
standard's  30  mph  dynamic  test. 

b.  Test  Procedures 

1.  Type  of  Belt  System  Used  To  Test 
Belt-Positioning  Seats 

The  agency  is  amending  Standard 
213  "s  test  procediu«s  to  specify  the 
testing  of  belt-positioning  seats  using  a 
lap/shoulder  belt.  Cosco  commented 
that  there  should  be  a  misuse  test  in 
which  a  belt-positioning  booster  is 
tested  with  a  lap  belt.  The  commenter 
said  research  has  showTi  that  the  HIC 
and  head  excursions  of  dummies  in 
belt-positioning  seats  tested  with  lap 
belts  were  much  greater  than  the  limits 
in  Standard  213.  Conversely,  the  NTSB 
stated  that,  "Because  there  is  no 
information  on  the  extent  of  booster  seat 
misuse  *  *  •  it  appears  premature  to 
require  misuse  tests." 

NHTSA  is  not  requiring  testing  belt- 
positioning  seats  secured  by  a  lap  beh 
only.  Standard  21 3 's  approacli  is  to 
require  child  restraint  systems  to  be 
tested  in  configurations  they  were  ' 

designed  for,  absent  information 
showing  that  misuse  of  the  restraints  are 
resulting  in  safety  problems.  The  reason 
for  this  approach  is  that  child  seat 
manufacturers  must  design  many  safety 
features  into  their  child  restraint 
systems  to  protect  a  restrained  child.  To 
do  this,  the  manufacturers  must 
anticipate  how  the  restraint  will  be  used 
and  design  safety  into  their  system 
bearing  in  mind  their  assimiptions  about 
such  use.  The  manufacturer's 


37170        Federal  Register  /  Vol.  59,  No.  139  /  Thursday.  July  21,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  I 


assumptions  aboiit  the  expected  use  of 
the  restraint  are  reflected  in  the  use 
instructions  to  th^  consumer.  Today's 
rule  requires  belt jpositioning  seats  to  be 
conspicuously  lal^tiBled  with  instructions 
about  the  proper  use  of  the  seat, 
including  information  on  the 
appropriate  vehic  le  beh  system  to  be 
used.  Absent  info  rmation  showing  a 
safety  need  for  a  l^lt  misuse  test,  it  is 
premature  to  require  testing  belt- 
positioning  boosters  with  only  a  lap 
belt.  I 

2.  Standard  Seat  Assembly 

This  rule  adopts  test  specifications 
appropriate  for  testing  belt-positioning 
seats.  The  agency  believes  that  the 
specifications  for  the  testing  procedure 
should  be  sufficic  ntly  detailed  so  tests 
conducted  uniformly  by  vaiious 
organizations  would  provide  the  same 
results.  This  presupposes  that  the  test 
conditions  that  a^ect  the  performance  of 
the  dimimy/chilc]  restraint  should  be 
standardized.  Accordingly,  NHTSA 
amends  the  provisions  concerning  the 
standard  seat  assembly  used  to  test 
child  restraint  systems  to  depict  added 
anchorages  for  the  shoulder  belt  system. 
This  rule  specifios  a  Type  11  seat  bielt 
assembly  for  use  In  testing  belt- 
positioning  seatsJ  The  standard  belt 
system  eliminate^  the  variability  of 
these  belt  parameters.  In  response  to 
Ford  and  UM-CPp,  this  nile  also 
modifies  some  of  the  specifications 
proposed  in  the  NPRM. 

Ford  and  UM-O'P  suggested  that  the 
rule  should  specify  the  type  of  latch 

f)late,  and  further  suggested  "that  a 
ocking  latch  plate  is  appropriate,  given 
the  new  rule  on  l^p  belt  lockabiUty." 
NHTSA  has  specified  that  retractors  and 
reels  are  not  useq  in  the  standard  seat 
assembly,  which  is  what  was  proposed 
in  the  NPRM.  Since  retractors  and  reels 
are  absent,  the  latch  plate  functions  as 
a  locking  latchplate.  The  agency  agrees 
with  these  commenters  that  this  is 
appropriate  given  the  FMVSS  No.  208 
lockabihty  requiijements  that  will  be 
effective  on  September  1, 1995. 

The  agency's  lockabihty  final  rule 
published  in  the  Federal  Register  on 
October  13.  19931  "requires  that  lap 
belts  or  the  lap  belt  portion  of  lap/ 
shoulder  belts  be  capable  of  being  used 
to  tightly  secure  (hild  safety  seats, 
without  the  necessity  of  the  user's 
ice  to  the  seat  belt 
r,  or  any  part  of  the 
)  achieve  that 
purpose."  This  r^uirement  apphes  to 
rear  vehicle  seati|ig  positions  that  are 
recommended,  iii  FMVSS  No.  213.  as 
the  safest  positions  for  placing  a  child 
restraint  system.  tThe  latchplate  used  for 
Standard  213  test  ing  will  be  consistent 


attaching  any  de^ 
webbing,  retractc 
vehicle  in  order  I 


with  the  lockabihty  requirement,  and 
will  reflect  the  type  and  operation  of 
latchplates  used  in  vehicles  for 
attaching  child  restraint  systems. 

Ford  and  UM-CPP  said  that  the  buckle 
assembly  length  should  be  specified  as 
measiued  from  the  inboard  anchor, 
"such  that  the  length  exposed  beyond 
the  bight  is  consistent  with  the 
maximiun  allowed  by  SAE  J1819.*' 
NHTSA  agrees  that  the  length  of  the  belt 
exposed  beyond  the  bite  {i.e..  the 
intersection  of  the  seat  beck  and  seat 
cushion)  needs  to  be  specified  and 
agrees  with  using  the  value 
recommended  by  the  Society  of 
Automotive  Engineers  (SAE)  in  its  draft 
recommended  practice  J1819,  "Securing 
Child  Restraint  Systems  in  Motor 
Vehicles."  The  J1819  draft 
recommended  practice  is  a  result  of  a 
joint  effort  of  manufacturers  of  motor 
vehicles  and  child  restraint  systems  to 
promote  compatibility  between  child 
restraints  and  vehicle  seats  and  seat 
belts.  As  stated  in  the  draft 
recommended  practice.  "[CJhild 
restraint  systems  and  vehicle  seats  and 
seat  belts  having  features  that  conform 
to  this  document  are  more  likely  to  be 
compatible  with  one  another."  By  using 
the  J1819  value,  the  agency  not  only 
specifies  a  uniform  standard  test 
procedure  but  also  reinforces  the 
guidelines  that  promote  the 
compatibibty  between  child  restraints 
and  vehicle  seats  and  seat  belts. 
Accordingly.  NHTSA  has  revised 
Figures  lA  and  IB  and  the  addendum 
(addendum  A,  Seat  Base  Weldment, 
dated  July  1. 1993)  to  the  Drav^ring 
Package  SAS-100-1000  to  show  the 
length  of  the  buckle  assembly.  (The 
materials  have  also  been  revised  to 
round  off  the  dimensions  to  the  whole 
millimeter.) 

Ford  suggested  that  tension  in  the 
standard  belt  be  set  at  the  2  to  4  pound 
(9  to  18  N)  force  specified  in  Standard 
208,  rather  than  the  12  to  15  pound  (53 
to  67  N)  force  specified  by  Standard  213 
for  securing  add-on  child  seats.  Ford 
said  that  the  former  range  is  more 
representative  of  the  tension  induced  in 
a  typical  Type  2  belt  by  the  emergency 
locking  retractor.  NHTSA  agrees.  This 
rule  adopts  the  proposed  requirement  in 
S6.1.1.3  stating  that— 

[Tlhese  seat  belt  assemblies  meet  the 
requiraments  of  Standard  No.  209  (§571.209) 
~  and  have  webbing  with  a  width  of  not  more 
than  2  Inches,  and  are  attached  to  the 
anchorage  points  without  the  use  of 
retractors  or  reels  of  any  kind. 

However,  the  agency  has  replaced 
S6. 1.2.2  with  a  new  section  to  specify 
preloading  of  the  various  behs.  The  new 
section  maintains  the  current  12  to  15 


pounds  pretensioning  of  the  lap  belt 
that  restrains  the  add-on  child  restraint 
to  the  test  seat  assembly,  but  specifies 
that  the  shoulder  portion  of  the  Type  2 
belt  should  be  pretensioned  to  a  2- 
pound  force  as  in  FMVSS  208. 

UM-CPF  suggested  that  the  shoulder 
belt  should  not  be  tightened  to  12  to  15 
lb  prior  to  the  test  as  is  currently 
required  for  lap  behs.  It  said  that  a 
procedxire  to  determine  the  tension  in 
the  shoulder  portion  of  the  belt  may  be 
needed.  The  commenter  suggested  that 
a  procedure  consisting  of  placing  a 
curved  block  with  a  given  radius  against 
the  dummy's  chest,  tightening  the  belt 
to  the  usual  tension,  and  removing  the 
block  before  the  test,  is  a  repeatable 
method  of  introducing  appropriate  slack 
when  tightening  the  belt.  NHTSA 
disagrees  that  the  suggested  procedure 
is  necessary.  Today's  rule  adopts  a 
procedure  in  S6.1.2.2  which  specifies 
that  the  tension  of  the  shoulder  belt  is 
measured  by  a  load  cell  placed  on  the 
webbing  portion  of  the  belt  system  prior 
to  the  dynamic  test.  Thus,  there  is  a 
procedure  for  ensuring  that  the  beh  has 
the  proper  tension.  NHTSA  believes  it  is 
immaterial  how  the  beh  is  tightened  as 
long  as  the  requisite  tensile  force  is 
achieved.  Moreover,  a  procedure  for 
tightening  the  belts  can  be  addressed  in 
the  Laboratory  Procedures  for  the 
Standard  213  dynamic  test.  Describing 
the  procedure  in  the  laboratory 
procedures  is  preferable  to  describing  it 
in  the  standard  because  there  might  be 
ways  to  tighten  thd  belt  (e.g..  by  use  of 
a  metalhc  roller)  that  might  be  easier  to 
use  than  another  procedure  (e.g..  use  of 
a  wooden  block),  that  lead  to  equally 
uniform  and  repetitively  consistent     - 
resuhs. 

Ford  stated  that  additional 
specifications  for  belt  elongation  are 
needed  for  the  seat  belt  assembly  to  be 
use4  in  testing  belt-positioning  booster 
seats.  Ford  said  that — 

Standard  209  allows  use  of  webbing  having 
any  elongation  up  to  30  percent  in  Type  2 
belts.  Using  webbing  with  30  percent 
elongation  for  the  lap/shoulder  bell  on  the 
standard  test  seat  may  resuh  in  quite 
different  results  than  using  webbing  of  7 
percent  elongation. 

It  suggested  that  S6.1.1.3  be  amended  to 
include  a  close  tolerance  specification 
for  elongation  of  the  standard  belt 
webbing  used  in  the  Standard  213  test 
for  all  child  restraint  systems,  based  on 
typjcal  polyester  belt  webbing,  such  as 
the  draft  ECE  44  Annex  13  standard  seat 
belt  webbing  specification  of  8±1 
percent  at  11  kN. 

NHTSA  does  not  believe  there  is  a 
need  to  specify  the  elongation  of  the 
webbing  materia)  used  for  testing  belt- 
positioning  seats.  Standard  21 3  does  not 


( urrently  specify  the  elongation  of  the 
webbing  used  for  testing  child  restraint 
systems.  Further,  NHTSA  is  imawar»of 
information  indicating  that  elongation 
should  be  specified.  (Under  S4.2(c)  of 
Standard  209,  the  webbing  in  a  Type  I 
seat  belt  assembly  shall  not  extend  to 
more  than  20  percent  elongation  at 
2.500  poimds.)  There  is  no  apparent 
reason  why  elongation  should  be 
specified  for  the  Type  2  assemblies  used 
to  test  belt-positioning  seats,  when 
elongation  is  not  specified  for  the  Type 
I  assemblies  used  to  test  all  other  child 
restraint  systems.  Also,  not  specifying 
elongation  better  ensures  the  dynamic 
test  is  representative  of  real-world  crash 
conditions.  NHTSA  obtains  webbing 
material  &t)m  seat  belt  suppliers  for  use 
in  Standard  213's  dynamic  test.  These 
suppliers  also  furnish  vehicle 
manu£actiu«rs  with  the  webbing  used  in 
motor  vehicles.  Under  current  Standard 
213  test  procedures,  NHTSA  tests  child 
restraint  systems  using  webbing  that  is 
typical  of  that  installed  in  vehicles.  Any 
manufactiu«r  that  is  concerned  about 
the  possible  effect  that  elongation  might 
have  on  the  performance  of  the  child 
restraint  can  identify  and  perform  a 
"worst  case."  A  manufacturer  may 
determine  that  a  child  restraint  meeting 
Standard  213's  performance  criteria 
when  tested  under  worst  case 
conditions  will  likely  meet  those  criteria 
when  tested  imder  less  severe 
conditions.  A  manufacturer  that  tests  its 
restraint  for  certification  purposes  could 
limit  its  testing  by  deciding  to  test  only 
a  "worst  case"  scenario,  i.e.,  testing 
under  the  most  austere  or  imfavorable 
conditions  and  circumstances  specified 
in  the  standard.^ 

Ford  and  UM-CPP  pointed  out  an 
error  in  the  location  of  the  inboard 
anchor  point.  UM  stated  that  the   ' 
location 

[Dloes  not  follow  the  research  results 
reported  in  DOT-HS-e08003.  TABLe  9,  and 
has  an  unintended  negative  effecton  test 
results.  Although  the  lateral  (Y)  position 
relative  to  the  outboard  anchor  has  been 
used,  the  X  and  Z  dimensions  of  the  old 
:enter  anchors  have  been  retained.  This 
inappropriately  low  anchor  creates  an 
jspecially  long  inboard  belt  length  which. 


^  Relying  on  worst  case  testing  as  a  basis  for  a  " 
nanufacturer's  certification  is  commonpiace  among 
nanufacturers.  For  example,  Standard  208, 
'Occupant  Crash  Protection."  requires  injury 
:riteria  to  be  met  with  the  test  vehicle  traveling 
brward  at  any  speed  "up  to  and  including  30  mph" 
nto  a  fixed  barrier  "that  Is  perpendicular  to  the  line 
)f  travel  of  the  vehicle,  or  at  any  angle  up  to  30 
iegfees  In  either  direction  from  the  fmrpendicular" 
S5.1).  Manufacturers  typically  test  a  vehicle  at  30 
nph  into  a  perpendicular  barrier  since  that  is  the 
worst  case  test  The  manufacturers  believe  that  if 
he  vehicle  passes  that  worst  case  test,  it  is 
-easonable  to  conclude  it  will  pass  less  severe  tests 
e.g.,  at  lower  speeds  into  angled  barriers). 
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(urrently  specify  the  elongation  of  the 
webbing  used  for  testing  child  restraint 
systems.  Further,  NHTSA  is  unaware  of 
information  indicating  that  elongation 
should  be  specified.  (Under  S4.2(c)  of 
Standard  209.  the  webbing  in  a  Type  I 
seat  belt  assembly  shall  not  extend  to 
more  than  20  percent  elongation  at 
2.500  poimds.)  There  is  no  apparent 
reason  why  elongation  should  be 
specified  for  the  Type  2  assemblies  used 
to  test  belt-positioning  seats,  when 
elongation  is  not  specified  for  the  Type 
I  assembhes  used  to  test  all  other  child 
restraint  systems.  Also,  not  specifying 
elongation  better  ensures  the  dynamic 
test  is  representative  of  real-world  crash 
conditions.  NHTSA  obtains  webbing 
material  from  seat  belt  suppliers  for  use 
in  Standard  213*s  dynamic  test.  These 
suppliers  also  furnish  vehicle 
manufacturers  with  the  webbing  used  in 
motor  vehicles.  Under  current  Standard 
213  test  procedures,  NHTSA  tests  child 
restraint  systems  using  webbing  that  is 
typical  of  that  installed  in  vehicles.  Any 
manufacturer  that  is  concerned  about 
the  possible  effect  that  elongation  might 
have  on  the  performance  of  the  child 
restraint  can  identify  and  perform  a    ' 
"worst  case."  A  manufacturer  may 
determine  that  a  child  restraint  meeting 
Standard  213's  performance  criteria 
when  tested  under  worst  case 
conditions  will  likely  meet  those  criteria 
when  tested  under  less  severe 
conditions.  A  manufacturer  that  tests  its 
restraint  for  certification  purposes  could 
limit  its  testing  by  deciding  to  test  only 
a  "worst  case"  scenario,  i.e.,  testing 
under  the  most  austere  or  unfavorable 
conditions  and  circumstances  specified 
in  the  standard.^ 

Ford  and  UM-CPP  pointed  out  an 
error  in  ^e  location  of  the  inboard 
anchor  point.  UM  stated  that  the   ' 
location 

[D}oes  not  follow  the  research  results 
reported  in  DOT-HS-808003.  TABLE  9.  and 
has  an  unintended  negative  effect  on  test 
results.  Although  the  lateral  (Y)  position 
nelative  to  the  outboard  anchor  has  been     ' 
used,  the  X  and  Z  dimensions  of  the  old 
:enfer  anchors  have  been  retained.  This 
inappropriately  low  anchor  creates  an 
jspecially  long  inboard  belt  length  which. 


-  Relying  on  worst  case  testing  as  a  basis  for  a  ' 
nanufacturer's  certification  is  commonplace  among 
nanufacturers.  For  example.  Standard  208. 
'Occupant  Crash  Protection."  requires  injury 
:riteria  to  be  met  with  the  test  vehicle  traveling 
brward  at  any  speed  "up  to  and  including  30  mph" 
nto  a  fixed  barrier  "that  Is  perpendicular  to  the  line 
)f  travel  of  the  vehicle,  or  at  any  angle  up  to  30 
iegrees  In  either  direction  from  the  f>erpendicular" 
S5.1).  Manufacturers  typically  test  a  vehicle  at  30 
nph  into  a  perpendicular  barrier  since  that  is  the 
worst  case  test.  The  manufacturers  believe  that  if 
he  vehicle  passes  that  worst  case  test,  it  is 
-easonable  to  conclude  it  will  pass  less  severe  tests 
e.g..  at  lower  speeds  into  angled  barriers). 


when  loaded  during  the  test,  makes  the 
booster  suddenly  shift  toward  the  outboard 
anchor,  sometimes  shoving  the  dummy's 
neck  into  the  shoulder  belt  and  sometimes 
leaving  the  upper  torso  lagging  behind  at  an 
angle,  depending  on  the  initial  geometry. 
This  occurs  because  the  effective  center  of 
this  very  asymmetrical  belt,  when  loaded,  is 
not  halfway  along  the  Y  axis. 

UM-CPP  recommended  that  the 
higher  and  more  forward  inboard 
anchor  location,  determined  by 
NHTSA's  research,  be  used.  Ford  also 
commented  that — 

Anchorages  for  the  lap  portion  of  the  lap/ 
shoulder  belt  on  the  standard  test  seat 
assembly  are  highly  asymmetric,  with  the 
inboard  anchorage  about  185  mm  lower  than 
and  rearward  of  the  outboard  anchorage. 
Such  highly  asymmetric  anchorages  are 
atypical.  The  outboard  anchorage  also 
appears  to  be  unusually  high. 

Ford  suggested  that  anchorages  be 
located  based  on  the  average 
dimensions  of  the  vehicles  surveyed  in 
the  agency's  research  program. 

NHTSA  agrees  with  the  comments 
made  by  Ford  and  UM.  The  proposed 
location  for  the  anchor  points  was  based 
on  the  average  location  of  the  anchorage 
points  that  was  determined  by  the 
agency's  research.  However,  among  the 
proposed  set  of  coordinates  for  the 
inboard  anchor  point,  only  the  y- 
coordinate  was  based  on  the  average 
location.  The  x-  and  z-coordinates  of  the 
old  anchor  were  used.  NHTSA  will 
define  all  three  coordinates  of  the 
inboard  anchor  point  to  reflect  the 
location  of  the  "average"  condition 
identified  by  the  NHTSA  research. 

In  January  1994,  tests  wrere  conducted 
at  the  agency's  Vehicle  Research  and 
Test  Center  (VRTC).  to  verify  that  the 
change  in  anchorage  point  does  not 
-  negatively  affect  the  quality  and 
consistency  of  the  tests.  Those  tests 
were  directly  comparable  to  the  tests  in 
the  earlier  study.  DOT-HS-808003. 
iising  the  same  booster/dummy 
configuration,  except  that  the  Inboard 
anchorage  was  at  the  "old"  location  in 
the  fore-aft  and  vertical  axes.  The  tests 
showed  that  the  corrected  anchorage 
locations  had  a  negligible  affect  on  the 
performance  of  the  child  seats  used  to 
restrain  3-  and  6-year-old  dummies. 
That  is,  there  was  no  marked  difference 
.in  the  performance  of  the  child  seats 
using  the  old  anchorage  locations  as 
compared  to  the  performance  of  the 
seats  with  the  corrected  locations.  The 
principal  difference  observed  in  the 
kinematics  was  that  the  booster  seat  did 
not  slide  toward  the  outboard  anchorage 
location  when  tested  with  the  corrected 
inboard  anchorage,  as  it  tended  to  do 
using  the  old  anchorage.  This  sliding  is 
attributed  to  the  asymmetry  of  the 


inboard  and  outboard  anchorages  when 
tested  with  the  old  anchorage 
configuration.  A  report  on  these  VRTC 
tests  is  available  in  the  docket  for  this 
rulemaking. 

UM-CPP  commented  on  the  issue  of 
the  flexibihty  of  the  seat  assembly's 
seatback  for  testing  booster  seats.  The 
commenter  believes  the  specified 
seatback  is  too  flexible  to  represent  real- 
world  vehicle  seats,  and  that  the 
flexibility  unrealistically  affects  booster 
test  results.  In  the  March  1994  dummy 
NPRM  discussed  above,  NHTSA 
announced  that  its  research  has  shown 
that  rulemaking  does  not  appear 
warranted  on  changing  the  flexibility  of 
the  seatback.  The  research  evaluated  the 
performance  of  booster  seats  when 
restrained  imder  both  conditions  of 
flexible  and  rigid  seat  back  test 
assembly.  The  research  findings 
indicated  that  the  flexibility  of  the 
seatback  is  not  a  factor  that  affects  the 
test  dimimy's  performance  during 
compliance  testing  of  shield-type 
booster  seats.  These  findings  were 
summarized  in  a  report  titled. 
"Evaluation  of  Effects  of  FMVSS  213 
Seat  Back's  Flexibility  on  Booster  Seat 
Responses."  October  1992  (VRTC-82- 
0236,  "Child  Restraint  Testing 
(Rulemaking  Support).  "  DOT-HS- 
608006. 

In  commenting  on  this  issue.  UM  said 
that  the  research  was  too  limited.  The 
commenter  also  did  not  agree  with  the 
conclusion  not  to  undertake  rulemaking 

A  very  limited  investigatior^of  the  issue 
concluded  that  shield  boosters  that  had 
passed  compliance  tests  with  the  flexible 
seatback  also  passed  with  a  rigid  seatback. 
What  the  report  did  not  acknowledge  was  the 
fact  that,  with  the  rigid  back,  knee  excursion 
increases  were  significant,  and  rebound  in 
every  case  saw  the  dummy  rise  well  above 
the  cushion  and  its  head  well  above  the 
seatback.  The  VRTC  film  footage  is  more 
dramatic  than  the  still  firames  in  the  report, 
and  it  also  shows  the  impacts  of  the  dummy's 
head  with  the  structure  behind  the  seatback. 
*   •   *  I  reconmiend  that  the  rigid  seatback  be 
adopted  now  at  least  for  the  3-point  belt  test 
procedure. 

NHTSA  does  not  dispute  that  the 
flexibility  of  the  back  of  the  test  seat 
assembly  can  affect  a  dummy's 
performance  diuing  compliance  testing 
of  shield-type  booster  seats.  NHTSA 
also  recognizes  that  there  are  good 
reasons  to  further  evaluate  the 
representativeness  of  the  standard's  test 
buck,  concerning  ciu-rent  vehicle  seats. 
Moreover.  NHTSA  befieves  there  might 
be  other  reasons  that  may  justify 
changing  the  Standard  213  seat  back, 
such  as  possible  cost  reductions  due  to 
not  having  to  change  the  flexible  pin  in 
the  seat  hinges  of  the  standard  seat 
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assembly  after  each  test.  The  agency  has 
an  on-going  fsaslibility  study  at  VRTC  to 
determine  if  a  n^ed  exists  to  upgrade  the 
current  FMVSS  213  test  buck  with 
regard  to  these  i$sues. 

However.  NHTSA  disagrees  that  the 
agency's  research  was  too  limited. 
NHTSA  evaluated  films  and  test  reports 
for  all  (seven)  a-iailable  FMVSS  213 
compliance  tests  on  child  booster  seats 
that  were  p>erfor|ned  in  1990  and  1991. 
In  addition,  sled  tests  were  conducted 
on  each  of  the  booster  seats  that  showed 
forward  movement  and  contact  with  the 
dummy  dunng  {he  compUance  testing. 
There  were  four  of  these  seats.  When  the 
seat  back  was  filed  (rigid),  the  dummy's 
knee  excursion  increased.  However,  the 
increased  valued  for  knee  excursions  did 
not  exceed  the  36- inch  hmit  of  FMVSS 
213.  tn  view  of  i  lack  of  a  safety  need 
to  revise  the  seat  back,  the  agency  has 
decided  to  complete  the  VRTC 
feasibihty  study  before  deciding 
whether  to  undertake  rulemaking  on  the 
matter. 

UM-CPP  is  correct  that  the  dummy 
rose  above  the  sfet  cushion  when  tested 
with  the  rigid  seat  back,  and  did  impact 
its  head  on  the  structure  located  behind 
the  test  assembly.  However,  that  finding 
is  inconclusive  because  the  impacted 
structure  was  placed  on  the  test  buck  for 
the  research  and  evaluation  program  on 
belt-positioning  booster  seats,  and  will 
not  be  part  of  th^  seat  assembly  used  in 
FMVSS  213  conjpliance  testing.  Thus, 
the  dummy's  head  will  not  impact  the 
structure  in  an  F  MVSS  213  comphance 
test. 

c.  Performance  ( jiteria 

This  rule  ado|  its  performance 
requirements  foi  belt-positioning  seats. 
This  rule  requirtss  belt- positioning  seats 
to  meet  the  stru<  tural  integrity, 
excursion,  and  i  ajury  criteria 
requirements  of  Standard  213  when 
dynamically  tesied.  Those  requirements 
inchide  maintaining  the  structural 
integrity  of  the  s  eat,  retaining  the  head 
and  knees  of  the  dummy  within 
specified  excurs  ion  limits  (limits  on 
how  far  those  p(  rtions  of  the  body  may 
move  forward), ;  ind  limiting  the  forces 
which  the  head  ind  chest  of  the  diunmy 
may  experience  during  the  test. 
Compliance  wit  i  these  requirements 
better  ensures  tl  at  a  child  using  the  seat 
will  not  be  injiu  sd  by  the  collapse  or 
disintegration  ol  the  seat,  or  by  contact 
with  the  interiof  of  the  vehicle,  or  by 
experiencing  inljolerable  forces. 
Commenters  ov*  irwhelmingly  supfwrted 
dynamically  tesi  ing  belt-positioning 
seats. 

This  rule  does  not  adopt  additional 
performance  reouirements  for  belt- 
positioning  seati  t.  The  NPRM  asked  for 


comments  on  the  merits  of  additional 
performance  requirements,  and 
commenters  disagreed  with  each  other 
on  the  issue.  UM-CPP  and  Solutions 
Unlimited  believed  that  the  weight  of 
the  booster  seat  should  be  limited  in 
order  to  limit  loading  the  back  of  a  child 
occupant.  Cosco  said  that  it  is  unaware 
of  any  data  that  indicate  a  safety 
problem  with  the  loads  that  could  be 
generated  by  booster  seat  backs.  Cosco 
said  excessive  back  loading  would 
resuh  in  either  higher  HIC's  or  higher  G 
forces,  and  possibly  greater  excursions. 
The  commenter  believed  it  may  be 
uimecessary  for  the  agency  to  try  to 
measure  seat  back  loading,  unless 
NHTSA  has  research  showing  this 
phenomenon  is  of  potential  concern. 

Advocates  also  believed  that  Standard 
21 3 's  dynamic  test  would  delect 
problems  relating  to  booster  seat  backs. 
The  commenter  urged  NHTSA  to — 

Carefully  monitor  and  investigate  defect 
complaints  and  manufacturer  data  related  to 
sptecial  design  features.  These  aspects  of 
booster  seats  can  be  dealt  with  through  future 
rulemaking  s[}ecifically  addressing  a  problem 
identified  by  manufacturer  testing  and 
consumer  use. 

NHTSA  has  decided  not  to  specify 
limits  on  seat  back  loading  at  this  time. 
There  is  a  lack  of  data  indicating  a 
safety  problem.  Further,  there  is  no 
procedure  at  present  for  measuring  or 
determining  a  threshold  value  for  the 
loads  imposed. 

d.  Labeling  and  Printed  Instructions 

This  rule  adopts  requirements  for 
labehng  and  printed  constmfier 
instructions  to  decrease  the  bkehhood 
that  beh-positioning  seats  wiU  be 
misused.  The  information  that  needs  to 
be  conveyed  to  the  consiuner  is:  (a)  That 
a  belt-positioning  seat  must  be  used 
with  a  vehicle  lap/shoulder  belt  system 
to  perform  effectively  and  must  not  be 
used  with  just  a  vehicle  lap  belt;  (b) 
when  using  a  shield  booster  with  a 
vehicle's  lap/shoulder  beh  system,  the 
consumer  must  place  the  shoulder  beh 
portion  of  the  system  behind  the  child's 
head;  and  (c)  the  belt-positioning  seat  is 
not  certified  for  aircraft  use.  Each  of 
these  items  of  information  is  discussed 
below.  This  rule  does  not  adopt  the 
proposal  that  the  manufacttirer's  height 
and  weight  recommendations  on  the 
label  include  the  information  in  metric 
units.  In  commenting  on  the  NPRM, 
Tarrant  County  Child  Car  Safety 
Coalition  said  that  the  metric  imits 
would  be  extremely  confusing  to  many 
parents.  Similarly,  Ford  and  Cosco 
commented  that  the  proposed  use  of  the 
word  "mass"  in  the  label  would  be 
confusing.  NHTSA  concurs  that  the 
metric  information  on  the  label  is 


uimecessary  at  this  time.  (Pursuant  to 
the  agency's  plan  to  convert  to  the 
metric  system  pursuant  to  the  Omnibus 
Trade  and  Competitiveness  Act  and  E.O. 
12770,  this  rtile  specifies  metric  imits  in 
the  specifications  for  Standard  21 3's 
compliance  test  procedures,  see  e.g., 
figures  lA  and  IB.  Since  these  values 
vfiM  not  be  any  part  of  a  labeled  child 
seat,  the  metric  values  will  not  er>gender 
confusion  on  the  part  of  ordinary 
consimiers.) 

1.  Appropriate  Vehicle  Belt  System 

NHTSA  adopts  a  requirement  that 
each  add-on  and  built-in  beh- 
positioning  seat  be  labeled  with  a 
warning  about  using  the  seat  with  Type 
1  or  the  lap  portion  of  Type  2  beh 
systems  in  a  vehicle.  No  commenter 
other  than  Chrysler  disputed  the  need 
for  the  labeled  warning.  (Chrysler's 
comment  is  discussed  oelow  with 
Inspect  to  "dual  purpose"  boosters.)  In 
response  to  Cosco's  belief  that  the 
warning  was  proposed  to  be  on  a 
separate  label,  no  such  requirement  was 
proposed.  The  warning  can  be  on  the 
existing  installation  label.  Advocates  for 
Highway  and  Auto  Safety  t)elieved  that 
there  is  need  for  an  installation  diagram 
showing  the  proper  installation  of  the 
beh-positioning  seat  in  a  vehicle.  The 
American  Academy  of  Pediatrics 
believed  the  installation  diagram  should 
be  placed  directly  on  the  child  seat,  and 
not  on  accompanying  printed  material. 
Child  restraints  are  already  required  to 
be  labeled  with  an  installation  diagram 
showing  the  restraint  in  the  right  front 
seating  position  in  a  vehicle,  with  a  lap/       j. 

shoulder  beh  (S5. 5.2(1)).  || 

NHTSA  proposed  a  labeling  '■ 

requirement  for  "dual  purpose" 
boosters.  These  boosters  can  be  used 
vrith  either  a  lap  or  a  lap/shoulder  belt 
in  the  shield  mode,  but  only  with  a  lap/ 
shoulder  belt  in  the  belt-positioning  H 

mode.  These  seats  also  typically  require 
different  belt  routing  for  the  two  modes. 
To  better  ensure  the  boosters  are 
properly  used,  the  ageiHiy  proposed 
requiring  dual  purp»ose  boosters  to  be 
labeled  with  information  about  the 
appropriate  vehicle  belt  system  (lap- 
only  or  lap/shouIder  belt  system, 
depending  on  the  design  of  the  booster) 
to  use  with  the  booster,  and  about  how 
the  booster  must  be  used  with  the 
particular  beh  system  (e.g.,  with  or    ' 
without  the  booster's  shield). 

Chrysler  believed  there  is  no  need  to 
label  built-in  dual  purpose  boosters  that 
are  factory-installed.  Chrysler  believed 
these  seats  are  already  labeled  with  too 
much  information,  and  that  the 
information  on  the  proposed  label  "will 
mostly  dupUcate  the  information  that  is 
already  provided  in  the  Iv^cle) 


owner's  manual."  Conversely,  Volvo 
commented  that  built-in  belt- 
positioning  seats  ought  to  be  labeled 
with  information  on  correct  belt  usage. 

NHTSA  disagrees  with  Chrysler. 
There  is  a  substantial  amount  of 
information  that  must  be  labeled  on 
built-in  seats.  However,  it  is  vitally 
important  that  built-in  seats  be  used 
with  the  appropriate  vehicle  belt 
system.  Instructing  consumers  how  to 
use  the  belt-positioning  booster 
increases  the  likeUhood  of  correct  usage. 
Fiuther,  the  agency  beUeves  that 
consiuners  are  more  likely  to  refer  to  the 
information  if  it  is  "handy"  on  the  seat 
rather  than  in  the  vehicle  ovraer's 
manual.  However,  NHTSA  is  aware  of 
concerns  that  there  is  too  much 
information  placed  on  child  seat  labels. 
The  agency  will  evaluate  the  labeling 
mandated  by  Standard  213  in  tJie  near 
future  to  determine  if  changes  are 
warranted.' 

2.  Placement  of  Shoulder  Belt 

This  rule  requires  manufacturers  to 
label  shield  boosters  with  a  warning  to 
consumers  that  if  the  booster  is  used 
with  a  Type  U  belt  system,  the  shoulder 
beh  portion  of  the  belt  system  should  be 
placed  behind  the  child.  Comments  on 
the  proposed  requirement  were  divided. 
UM-CPP  "strongly  support(edJ"  the 
proposal  because  it  found  high  head 
accelerations  resulting  from  impact  of 
the  dummy's  head  with  the  dummy's 
arm.  Cosco  disagreed  with  the  proposal, 
stating  that  the  proposal  "ignores  the 
excellent  performance  of  shield  booster 
seats  used  with  the  shoulder  beh  in 
front  of  the  child."  (Emphasis  in  text.) 
NHTSA  disagrees  with  Cosco  about 
the  effectiveness  of  shield-type  booster 
seats  used  with  the  shoulder  belt  routed 
in  front  of  the  child. .The  agency's  VRTC 
Report  No.  DOT-HS-808-O05  titled, 
"Evaluation  of  Beh  Positioning  Booster 
Seats  and  Lap/Shoulder  Belt  Test 
Procedures,"  summarized  the  findings 
of  the  agency's  test  program  on  different 
booster  seats.  The  report  stated  that,  for 
small  shield  booster  seats,  "the  routing 
of  the  shoulder  beh  (three  point  belt)  in 
front  of  the  diunmy  did  significantly 
effect  the  HIC,  3  msec  chest  clip 
(acceleration),  and  head  excursion 
values,  regardless  of  dummy  size." 
Specifically,  the  study  stated  that; 

The  3  year  old  dummy/three  point  belt 
tests  had  80%  to  90%  higher  HIC  values  than 
the  corresponding  lap  only  belt  tests,  while 
for  the  6  year  old  dummy,  the  three  point  belt 
tests  were  18%  to  59%  higher.  The  3  year 
old/three  point  belt  tests  were  the  only  test 
conditions  that  produced  HIC  values  above 
1000. 

The  study  ako  showed  that  the  chest 
clip  acceleration  increased  for  the  3- 
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owner's  manual."  Conversely,  Volvo 
commented  that  built-in  belt- 
positioning  seats  ought  to  be  labeled 
with  information  on  correct  belt  usage. 

NHTSA  disagrees  with  Chrysler. 
There  is  a  substantial  amount  of 
information  that  must  be  labeled  on 
built-in  seats.  However,  it  is  vitally 
important  that  built-in  seats  be  used 
with  the  appropriate  vehicle  belt 
system.  Instructing  consvuners  how  to 
use  the  belt-positioning  booster 
increases  the  likelihood  of  correct  usage. 
Further,  the  agency  beheves  that 
consumers  are  more  likely  to  refer  to  the 
information  if  it  is  "handy"  on  the  seat 
rather  than  in  the  vehicle  ovmer's 
manual.  However,  NHTSA  is  aware  of 
concerns  that  there  is  too  much 
information  placed  on  child  seat  labels. 
The  agency  will  evaluate  the  labeling 
mandated  by  Standard  213  in  the  near 
future  to  determine  if  changes  are 
warranted.' 

2.  Placement  of  Shoulder  Belt 

This  rule  requires  manufacturers  to 
label  shield  boosters  with  a  warning  to 
consumers  that  if  the  booster  is  used 
with  a  Type  II  belt  system,  the  shoulder 
belt  portion  of  the  belt  system  should  be 
placed  behind  the  child.  Comments  on 
the  proposed  requirement  were  divided. 
UM-CPP  "strongly  supportfedj"  the" 
proposal  because  it  found  high  head 
accelerations  resulting  from  impact  of 
the  dummy's  head  with  the  dummy's 
arm.  Cosco  disagreed  with  the  proposal, 
stating  that  the  proposal  "ignores  the 
excellent  performance  of  shield  booster 
seats  used  with  the  shoulder  beh  in 
front  of  the  child."  (Emphasis  in  text.) 
NHTSA  disagrees  wiUi  Cosco  about 
the  effectiveness  of  shield-type  booster 
seats  used  with  the  shoulder  belt  routed 
in  front  of  the  child.The  agency's  VRTC 
Report  No.  DOT-HS-808-O05  titled, 
"Evaluation  of  Belt  Positioning  Booster 
Seats  and  Lap/Shoulder  Belt  Test 
Procedures,"  summarized  the  findings 
of  the  agency's  test  program  on  different 
booster  seats.  The  report  stated  that,  for 
small  shield  booster  seats,  "the  routing 
of  the  shoulder  belt  (three  point  belt)  in 
front  of  the  dummy  did  significantly 
effect  the  HIC,  3  msec  chest  chp 
(accelerationh  and  head  excursion 
values,  regardless  of  dummy  size." 
Specifically,  the  study  stated  that; 

The  3  year  old  dununy/three  point  belt 
tests  had  80%  to  90%  higher  HIC  values  than 
the  corresponding  lap  only  belt  tests,  while 
for  the  6  year  old  dummy,  the  three  point  belt 
tests  were.  18%  to  59%  higher.  The  3  year 
old/three  point  belt  tests  were  the  only  test 
conditions  that  produced  HIC  values  above 
1000. 

The  study  also  showed  that  the  chest 
clip  acceleration  increased  for  the  3- 


year-old  dummy  tested  in  two  shield 
booster  seats,  from  31G  to  44G  and  bom 
38G  to  45G,  respectively.  The  chest 
acceleration  increases  for  these  seats 
were  from  about  36G  to  52G  and  280  to 
44G  respectively. 

In  short,  NHTSA  does  not  know  of 
any  shield-type  booster  seat  that 
performs  well  when  the  booster  seat  is 
used  with  a  lap/shoulder  belt  system 
and  the  shoulder  portion  of  the  belt 
system  is  left  in  front  of  the  child. 

3.  Aircraft  Use 

This  rule  requires  that  belt- 
positioning  seats  be  labeled  with  a 
statement  that  they  are  not  certified  for 
use  on  aircraft.  The  Air  Transport 
Association  and  UM-CPP  supported  the 
proposed  requirement  but  also 
suggested  requiring  all  boosters  to  be  so 
labeled.  That  suggestion  is  outside  of 
the  scope  of  the  NPRM  and  has  not  been 
adopted.  However.  NHTSA  and  the 
Federal  Aviation  Administration  are 
jointly  examining  this  issue  and  may 
initiate  a  separate  rulemaking,  if 
warranted. 

ATA  was  concerned  that  both  the 
statement  against  aircraft  use  and  the 
statement  certifying  to  aircraft  use  are 
required  to  be  in  red.  ATA  suggested 
that  the  former  statement  be  in  a  color 
other  than  red,  to  distinguish  it  from  the 
latter.  The  commenter  believed  an 
other-than-red  contrasting  color  will 
help  airline  personnel  better  identify 
which  child  seats  are  suitable  for 
aircraft. 

NHTSA  does  not  agree  with  the 
suggestion  that  there  is  a  need  to  require 
the  use  of  an  other-than-red  contrasting 
highlight  color  to  distinguish  the 
warning  against  aircraft  use  from  the 
certification  to  aircraft  use.  The  red 
color  is  sufficient  to  draw  the  attention 
of  airline  personnel  to  a  warning. 
NHTSA  believes  using  a  color  other 
than  red  would  not  necessarily  increase 
the  level  of  awareness  of  the  message 
contained  in  the  warning.  Rather,  a 
message  highlighted  in  red  would  catch 
the  eye  of  the  reader  (in  this  case,  airline 
personnel),  who  would  then  read  the 
message.  Further,  because  belt- 
positioning  boosters  lack  any 
component  in  front  of  the  child,  they  are 
readily  distinguishable  from  other  types 
of  child  restraints  (i.e..  child  restraints 
suitable  for  aircraft).  The  unique 
appearance  of  belt-positioning  seats 
should  facihtate  their  identification  by 
airline  personnel. 

in.  Labeling  Boosters  for  Children 
Weighing  Not  Less  Than  30  Pounds 

This  rule  adopts  a  labeling 
requirement  to  address  the  problem  of 
booster  seats  being  used  for  children  too 


small  for  the  restraints.  This  rule 
requires  that,  in  labeling  booster  seats 
vkdth  their  recommendations  for  the 
maximum  and  minimum  weight  and 
height  of  children  who  can  safely 
occupy  the  seats  {S5.5.2(f)  and 
S5. 5.5(f)).  manufacturers  must  not 
recommend  the  seat  for  use  by  a  child 
whose  mass  is  less  than  13.6  kilograms 
(30  pounds).  No  specific  comments 
were  received  on  the  feasibiUty  of 
developing  a  booster  seat  that  would 
safely  restrain  children  weighing  less 
than  30  pounds. 

Comments  on  the  proposal  were 
divided.  Supporting  the  proposal  were 
Volvo.  Advocates  for  Highway  and  Auto 
Safety.  UM-CPP,  and  the  American 
Academy  of  Pediatrics  (AAP). 
Advocates  believed  that  if  booster  seats 
are  permitted  to  cover  a  wide  range  of 
body  weight  and  size,  they  b^ome  less 
appropriate  at  either  end  of  the  weight 
spectrum  of  recommended  use.  Further, 
Advocates  said  "merely  stating  a 
minimum  figure  of  30  pounds  in  the 
manufacturers"  recommendations  for  the 
weight  and  height  range  of  the  restraint 
is  not  sufficient."  It  said  the  booster 
seats  should  also  have  a  separate 
affirmative  warning  statement  that  the 
booster  seat  is  not  recommended  for 
children  who  weigh  less  than  30 
pounds. 

AAP  stated: 

While  the  Academy  encourages  NHTSA  to 
be  responsive  and  supportive  of  innovations 
in  restraint  technology,  development  of  new 
products  should  be  guided  by  a  recognition 
of  a  child's  requirements  for  protection  at 
different  stages  of  growth.  What  would  be  the 
low-weight  end  for  such  a  product?  We  doubt 
that  it  is  appropriate  to  approve  a  booster  seat 
for  children  weighing  less  than  30  pounds, 
when  these  children  can  be  more  safely 
transported  in  standard  car  safety  seats.  Ten 
years  ago,  it  was  not  uncommon  for  boosters 
seats  to  be  available  for  children  who 
weighed  20  pounds.  Gradually,  the  industry 
shifted  because  of  concern  for  protection  of 
the  younger  children  to  where  the  low- 
weight  end  for  boosters  became  30  pounds. 
To  drop  below  30  pounds  as  the  minimum 
weight  for  boosters,  again,  means  to  consider 
designs  that  provide  for  upper-trunk  support, 
designs  like  the  early  Strolee  booster  seat  that 
included  a  five-point  harness  and  tether. 
Since  it  is  unlikely  that  this  design  would     ' 
find  popular  acceptance  and  use,  a  more 
reasonable  course  might  be  to  explore  the 
potential  of  integrated  booster  seats  in  motor 
vehicles  for  children  weighing  less  than  30 
pounds.  To  do  this,  however,  requires 
attention  to  developing  a  lap/shoulder  belt 
that  can  adjust  to  varying  heights  so  that  the 
fit  is  across  the  child's  chest,  not  the  child's 
face  or  neck. 

Ford  and  Cosco  opposed  the  proposal. 
Ford  said  that  the  vehicle  manufacturer 
should  have  the  flexibility  to 
recommend  use  of  a  belt-positioning 
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(booster)  seat.  "Qven  for  soma  children 
unrier  30  pound*."  Ford  said,  "A  very 
thin  child  weighing  less  than  30  pounds 
may  be  too  tall  fbr  a  convertible  child 
restraint,  but  an  ideal  candidate  for  a 
belt- positioning  booster."  Ford 
suggested  that  rather  than  base  the 
prohibition  on  height  (30  pounds), 
NHTSA  base  it  on  height  or  age.  Thus, 
Ford  suggested  that  Standard  213 
specify'  that  no  booster  can  be 
reconunended  f^r  chddren  of  standing 
heights  less  thai}  900  mm  (36  inches)  or 
less  than  two  ye^  of  age.  Cosco 
believed  that  th4  prohibition  against 
recommending  i  booster  for  children 
less  than  13.6  kilograms  (kg)  is  design 
restrictive: 

Surely  it  la  poss  ible  that  a  booster  seat 
meetijig  all  requiriments  *  *  *  could  be 
developed  eitner  ftjr  children  under  30 
pounds  or  VWer  60  pounds  in  the  future. 
Requiring  a  pnxiuct  to  meet  all  the  dynaniic 
lest  requirements  regardless  of  what  weight 
is  recommended  a  iould  be  sufficient. 

NHTSA  does  lot  agree  with  Ford  and 
Cosco  that  Stanaard  213  need  not 
specify  that  boosters  must  not  be 
recommended  f(  >r  children  of  less  than 
13.6  kg.  NHTSA  generally  agrees  with 
Cosco  that  dynafnic  test  requirements 
should  be  the  criteria  in  determining 
whether  a  given,  design  performs 
adequately.  Hov  rever,  in  the  case  of 
booster  seats,  th  3  dynamic  test  failed  to 
prevent  substan  lard  restraining  devices, 
with  respect  to  protecting  children  at 
the  extremes  of  \he  weight  ranges 
recommended  I  >r  the  restraints  (e.g..  the 
20  poiuid  and  tl  le  48  pound  child).  As 
explained  in  the  ANPRM  preceding  this 
rule,  heretofore,  manufacttu^rs  had 
great  leeway  in  nanufacturing  booster 
seats  and  specif  iring  which  size  (weight) 
children  were  si  litable  for  the  seats. 
That  leeway  res  ilted  in  alarming 
practices: 


Concerns  aboutjsh 
from  the  recomm 
about  the  size  of 
appropriately  use 
Particular  designs 
typically  recommended 
children.  Often,  t 
for  use  by  childreh 
to  70  pounds, 
engendered 
boosters  could 
for  children  rargi 
infants  (average 
year-old  (48  pouiil 


Such 


conct  ms 


MeiG 


ield-type  boosters  arose 
^ndations  by  manufacturers 

ildren  which  could 
a  particular  booster, 
or  models  of  boosters  were 
for  a  broad  range  of 
seats  were  recommended 
weighing  from  about  20 
recommendations 
as  to  whether  these 
privide  adequate  protection 
ig  from  nine-month-old 
gh  20  pounds)  to  slx- 
s)  and  older  children. 


57  FR  22682,  2^683;  May  29, 1992. 

As  explained  in  the  ANPRM,  in  tests 
conducted  by  ^^HTSA  and  by  Calspan 
Corporation,  it  was  found  that  shield 
boosters  could  ^ot  restrain  a  test 
dummy  representing  a  9-month-old 
child  when  dynamically  tested  using 
Standard  213's  )roc8dures.  Yet,  the 


boosters  were  certified  as  meeting 
Standard  213,  because  aoiy  the  three- 
year-old  (33  pound)  child  dummy  is 
used  to  determine  compUance  with  the 
standard.  So  tested,  the  restraints  met 
Standard  213. 

NHTSA  agrees  with  the  commenters 
that  children  with  a  mass  of  less  than 
13.6  kg  are  better  protected  in 
convertible  and  toddler  seats.  These 
child  seats  have  been  performing  well 
when  tested  with  the  various  sizes  of 
diunmies.  However,  booster  seats  have 
not  performed  adequately  in  restraining 
dummies  with  masses  of  less  than  13.6 
kg  in  tests  done  over  the  years  at 
Calspan.  the  University  of  Michigan  and 
VRTC  Moreover,  the  9-month-old 
dummy  in  Part  572  that  could  be  used 
to  evaluate  the  effectiveness  of  booster 
seats  in  protecting  children  with  masses 
less  than  13.6  kg  is  not  instrumented, 
and  is  therefore  limited  in  its  ability  to 
provide  a  full  and  accurate  indication  of 
the  safety  of  booster  seats  in  protecting 
the  very  young  child.  Accordingly,  the 
agency  agrees  with  AAP  that  the 
proposed  minimum  weight  limit  for  use 
of  booster  seats  should  be  imposed 
until,  and  if.  the  state  of  the  art  of  the 
technology  evolves  to  design  and 
develop  a  booster  seat  that  would 
protect  children  with  masses  of  less 
than  13.6  kg.  However,  the  agency  does 
not  agree  with  Advocates  that  an 
affirmative  warning  label  is  appropriate 
The  label  is  ladened  with  warning 
statements,  and  adding  to  the  label  risks 
"information  overload,"  which  could 
reduce  the  effectiveness  of  each 
warning. 

IV.  ECTective  Date 

This  rule  is  effective  in  30  days.  An 
effective  date  of  less  than  180  days  is 
justified  because  this  rule  reheves 
present  requirements  in  Standard  213 
that  restrict  the  manuiacture  of  heh- 
positioning  booster  seats.  Moreover,  the 
rule  facilitates  the  manufacture  of  a 
booster  seat  that  could  provide  safety 
benefits. 

However,  sections  of  Standard  213 
adopted  today  that  affect  present 
labeling  of  shield  booster  seats  and  the 
printed  instructions  accompanying 
these  seats  are  effective  September  1, 
1994.  Those  sections  are  S5.5.2(i)(2)  and 
S5.6. 1.9(a).  Ford  and  Cosco  pointed  out 
that  the  NPI^  included  proposals  on 
those  sections  that  would  affect  how 
present  booster  seats  are  labeled,  and 
how  printed  instructions  now  read. 
S5.5.2(i)(2)  and  S5.6.1.9(a)  require  that  a 
booster  seat  be  labeled  with  and 
provided  with  instructions  an  a  warning 
to  use  the  booster  seat  only  with  the 
vehicle's  lap  belt  system,  or  with  the 
shoulder  beh  portion  of  a  Type  11  belt 


behind  the  child.'  Ford  and  Cosco 
argued  for  a  longer  leadtime  for  these 
changes.  NHTSA  agrees  that  more 
leedtime  is  appropriate.  The  agency 
agrees  with  Cosco  that  more  leadtime 
will  help  deplete  supplies  of  existing 
labels  (Cosco  suggested  three  months  is 
adequate),  and  concurs  with  Ford  that 
more  leadtime  is  warranted  to  change 
existing  labels  and  printed  instructions. 
(Ford  suggested  an  effective  date  of 
September  1, 1994.)  This  rule  makes  the 
requirements  affecting  the  labeling  and 
printed  instructions  for  shield  boosters 
effective  September  1, 1994.' 

With  regard  to  belt-positioning  seats, 
the  labeling  requirements  adopted  today 
do  not  change  Uie  way  these  diild  seats 
are  labeled.  Since  belt-positioning  seats 
cannot  now  meet  Standard  213,  there 
are  no  beh-positioning  seats 
manufactured  today  ior  children  under 
50  pounds.  The  requirwnents  only 
apply  if  manufacturers  desire  to 
produce  such  seats  for  children  under 
50  poimds. 

V.  Rulemaking  Aiial3rses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.0. 12866.  "Regulatory 
Plaiming  and  Review."  The  agency  has 
considered  the  impact  of  this 
rulemaking  action  under  the 
Department  of  Transportation's 
regulatory  pohcies  and  procedures,  and 
h^  determined  that  it  is  not 
"significant"  under  them.  NHTSA  has 
prepared  a  final  regulatory  evaluation 
for  this  action  which  discusses  its 
|x>tential  costs,  benefits  and  other 
impacts.  A  copy  of  that  evaluation  has 
been  placed  in  the  docket  for  this 
rulemaking  action.  Interested  persons 
may  obtain  copies  of  the  evaluation  by 
UTiting  to  the  docket  section  at  the 
address  provided  at  the  begiiming  of 
this  document. 

To  briefly  siunmarize  the  evaluation, 
while  the  agency  believes  that  belt- 
positioning  seats  will  improve  safety. 
the  magnitude  of  that  improvement  is 
not  known.  Belt-positioning  booster 
seats  might  be  more  acceptable  to 
children  than  shield-type  boosters.  This 
could  lead  to  increased  usage  rates  for 


'The  commenlers  were  particularly  concerned 
about  tbe  proposal  that  would  have  required 
boosters  to  provide  children's  h«lght  and  weight 
information  in  metric  units  of  measurement  This 
rule  does  not  sdopt  the  proposal  for  metric  units  on 
the  labeL  Further,  while  this  rule  adopts  the 
proposal  that  child  boo«ter  seats  must  not  be 
recommended  for  children  of  masses  of  less  than 
1S.6  kg  (30  pounds),  all  child  booster  seats  are  now 
not  recommended  for  children  of  masses  less  than 
13.6  kg. 


child  restraint  systems.  Increased  usage 
is  important  because  child  restraints  are 
highly  effective  when  used  properly. 
Belt-positioning  booster  seats  raise  the 
child  up  in  the  vehicle  seat,  increasing 
the  chances  that  the  vehicle's  shoulder 
belt  would  fit  properly,  and  also  that  the 
lapheh  will  fit  properly  because  it  will 
be  positioned  lower  on  the  child's  hips. 
NHTSA  also  concludes  that  this  rule 
will  result  in  negligible  costs  for  testing 
labs  and  manufacturers  of  belt- 
positioning  booster  seats.  The  costs 
would  result  from  testing  and  certifying 
belt-positioning  seats.  Manufactiu^ers 
will  be  minimally  affected  by  this 
rulemaking  because  it  simply  permits 
new  designs  in  booster  seats  and  does 
not  require  any  design  change  or  impose 
additional  costs  on  manufacturers. 
Manufacturers  that  do  not  want  to 
manufacture  a  belt-positioning  booster 
seat  will  not  be  affected. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  agency 
knows  of  14  manufacturers  of  child 
restraints,  seven  of  which  NHTSA 
considers  to  be  small  businesses 
(including  Kolcraft,  which  with  an 
estimated  500  employees,  is  on  the 
borderline  of  being  a  small  business). 

Regardless  of  the  number  of  small 
busine.sses.  this  rule  will  not  have  a 
significant  economic  impact  on  these 
entities.  The  rule  would  affect 
manufacturers  only  if  they  choose  to 
manufacture  a  new  type  of  booster  seat. 
The  amendment  could  benefit 
manufacturers  by  allowing  them  to 
manufacture  and  sell  a  new  product. 
However,  the  agency  does  not  know 
how  interested  manufacturers  are  in 
belt-positioning  child  seats,  and  even  if 
they  were  interested,  the  extent  to 
which  consumers  would  purchase  the 
product. 

Small  organizations  and  governmental 
jurisdictions  procure  child  restraint 
systems  for  programs  such  as  loaner 
programs.  However,  only  a  small 
percentage  of  loaner  programs  carry 
booster  seats.  In  any  event.  NHTSA 
believes  that  any  small  impact  on  price, 
either  positive  or  negative,  will  not  have 
a  substantial  impact  on  these  loaner 
programs.  Thus,  these  entities  would 
not  be  significantly  affected  by  this  rule. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  the  agency 


Federal  Regteter  /  Vol.  59.  No.  139  /  Thursday.  July  21.  1994  /  Rules  and  Regulations 


37175 


child  restraint  systems.  Increased  usage 
is  important  because  child  restraints  are 
highly  effective  when  used  properly. 
Belt-positioning  booster  seats  raise  the 
child  up  in  the  vehicle  seat,  increasing 
the  chances  that  the  vehicle's  shoulder 
belt  would  fit  properly,  and  also  that  the 
lapheh  will  fit  properly  because  it  will 
be  positioned  lower  on  the  child's  hips. 
NHTSA  also  concludes  that  this  rule 
will  result  in  negligible  costs  for  testing 
labs  and  manufacturers  of  belt- 
positioning  booster  seats.  The  costs 
would  result  from  testing  and  certifying 
belt-positioning  seats.  Manufacturers 
will  be  minimally  affected  by  this 
rulemaking  because  it  simply  permits 
new  designs  in  booster  seats  and  does 
not  require  any  design  change  or  impose 
additional  costs  on  manufacturers. 
Manufacturers  that  do  not  want  to 
manufacture  a  belt-positioning  booster 
seat  will  not  be  affected. 

Pegulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  agency 
knows  of  14  manufacturers  of  child 
restraints,  seven  of  which  NHTSA 
considers  to  be  small  businesses 
(including  Kolcraft.  which  with  an 
estimated  500  employees,  is  on  the 
borderline  of  being  a  small  business). 

Regardless  of  the  number  of  small 
businesses,  this  rule  will  not  have  a 
significant  economic  impact  on  these 
entities.  The  rule  would  affect 
manufacturers  only  if  they  choose  to 
manufacture  a  new  type  of  booster  seat. 
The  amendment  could  benefit 
manufacturers  by  allowing  them  to 
manufacture  and  sell  a  new  product. 
However,  the  agency  does  not  know 
how  interested  manufacturers  are  in 
belt-positioning  child  seats,  and  even  if 
they  were  interested,  the  extent  to 
which  consumers  would  purchase  the 
product. 

Small  organizations  and  governmental 
jurisdictions  procure  child  restraint 
systems  for  programs  such  as  leaner 
programs.  However,  only  a  small 
percentage  of  leaner  programs  carry 
booster  seats.  In  any  event.  NHTSA 
believes  that  any  small  impact  on  price, 
either  positive  or  negative,  will  not  have 
a  substantial  impact  on  these  leaner 
programs.  Thus,  these  entities  would 
not  be  significantly  affected  by  this  rule. 


Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  the  agency 


has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quahty  of  the  human 
environment. 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  rule  does  not  have  any 
retroactive  effect.  Under  section  49 
U.S.C.  30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  net  identical  to 
the  F.ederal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Incorporation  by  reference. 

PART  571— {AMENDED] 

In  consideration  of  the  foregoing. 
NHTSA  amends  49  CFR  Part  571  as  set 
forth  below. 

1.  The  authority  citation  for  Part  571 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111.  30115. 
30117  and  30166;  delegation  of  authority  at 
49  CFR  l.Sa 

2.  Section  571.213  is  amended  by: 

a.  Adding  to  S4,  in  alphabetical  order, 
definitions  of  "backless  child  restraint 
system"  and  "befe-positioning  seat." 
and  revising  in  S4  the  definition  of 
"booster  seat;" 

b.  Revising — 
1.S5.3.2. 

2.  the  introductory  paragraph  of 
S5.5.2(n, 

3.  S5.5.2(n). 

4.  S5.5.4, 

5.  the  introductory  paragraph  of 
S5.5.5,and 

6.  the  introductory  paragraph  of 
S5.5.5(0: 

c.  Adding  S5.5.2(i),  S5.5.5(l), 
S5.6.1.9(a).  (b)  and  (c).  and  S5.6.4:  and 


d.  Revising  S6.1.1.3,  S6.1.2.1.l(a). 
S6.1.2.1.2(a),  S6.1.2.2.  S6.1.2.4,  and 
S7.3(a)(l). 

The  revised  and  added  paragraphs 
read  as  follows: 

§571.213    Standard  No.  213,  Ctiild 

Restraint  Systems. 

•        *        •        •        • 

Backless  child  restraint  system  means 
a  child  restraint,  other  than  a  belt- 
positioning  seat,  that  consists  of  a 
seating  platform  that  does  not  extend  up 
to  provide  a  cushion  for  the  child's  back 
or  head  and  has  a  structural  element 
designed  to  restrain  forward  motion  of 
the  child's  torso  in  a  forward  impact. 

Belt-positioning  seat  means  a  child 
restraint  system  that  positions  a  child 
on  a  vehicle  seat  to  improve  the  fit  of 
a  vehicle  Type  II  belt  system  on  the 
child  and  that  lacks  any  component, 
such  as  a  t)elt  system  or  a  structural 
element,  designed  to  restrain  forward 
movement  of  the  child's  torso  in  a 
forward  impact. 

Booster  seat  means  either  a  backless 
child  restraint  system  or  a  belt- 
positioning  seat. 

S5  3.2    When  Installed  on  a  vehicle 
seat,  each  add-on  child  restraint  system, 
other  than  child  harnesses  and  belt- 
positioning  seats,  shall  be  capable  of 
being  restrained  against  forward 
movement  solely  by  means  of  a  Type  I 
seat  belt  assembly  (defined  in  §571.209) 
that  meets  Standard  No.  208  (§571.208). 
or  by  means  of  a  Type  I  seat  belt 
assembly  plus  one  additional  anchorage 
strap  that  is  supplied  with  the  system 
and  conforms  to  S5.4.  Each  belt- 
positioning  seat  shall  be  capable  of 
being  restrained  against  forward 
movement  solely  by  means  of  a  Type  11 
seat  beU  assembly  (defined  in  §571.209) 
that  meets  Standard  No.  208  (§571.208). 
•        •        •        •        • 

S5.5.2     •   •   • 


(0  One  of  the  following  statements, 
inserting  the  manufacturer's 
recommendations  for  the  maximum 
weight  and  height  of  children  who  can 
safely  occupy  the  system,  except  that 
booster  seats  shall  not  be  recommended 
for  children  of  masses  of  less  than  13.6 
kg: 

(i)(l)  Except  for  a  booster  seat  which 
is  recommended  for  use  with  both  a 
vehicle's  Type  I  and  Type  II  seat  belt 
assembly,  and  except  for  a  backless 
child  restraint  system  manufactured 
before  September  1,  1994,  one  of  the 
following  statements,  as  appropriate: 

(i)  WARNING!  USE  ONLY  THE 
VEHICLE'S  LAP  AND  SHOULDER 
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BELT  SYSTEM  WHEN  RESTRAINING 
THE  CHILD  IN  THIS  BOOSTER  SEAT; 
or. 

(ii)  WARNI^  G!  USE  ONLY  THE 
VEHICLE'S  Lfif  BELT  SYSTEM.  OR 
THE  LAP  BELT  PART  OF  A  LAP/ 
SHOULDER  BI LT  SYSTEM  WITH  THE 
SHOULDER  BI  LT  PLACED  BEHIND 
THE  CHILD,  W  HEN  RESTRAINING 
THE  CHILD  IN  THIS  SEAT. 

(2)  For  a  boo  ster  seat  which  is 


recommended 


assemblies,  the 
WARNING! 


or  use  with  both  a 


vehicle's  Typep  and  Type  D  seat  belt 
following  statement: 

USE  ONLY  THE 


VEHICLES  LA  P  BELT  SYSTEM,  OR 
THE  LAP  BEL' '  PART  OF  A  LAP/ 
SHOULDER  BI  iLT  SYSTEM  WITH  THE 
SHOULDER  BI  LT  PLACED  BEHIND 
THE  CHILD,  V\  HEN  RESTRAINING 
THE  CHILD  W  TH  THE  insert 
description  of  he  system  element 
provided  to  rei  train  forward  movement 
of  the  child's  t  )rso  when  used  with  a  lap 
belt  (e.g..  shiel  1),  AND  ONLY  THE 
VEHICLE'S  UMP  AND  SHOULDER 

WHEN  USING  THIS 
BOOSTER  WltHOUT  THE  insert  above 
description. 


res  raint 


(n)  Child 
belt-positioning 
as  complying 
section  S8  s 
statement 
Use  in  Motor 
Belt-positionii^ 
with  the 
Nol  Certified 
statement 
shall  be  in  red 
placed  after 
required  by 


systems,  other  than 
seats,  that  are  certified 
\  dth  the  provisions  of 
be  labeled  with  the 
Restraint  is  Certified  for 
Vehicles  and  Aircraft." 
seats  shall  be  labeled 
staten^ent  "This  Restraint  is 
Use  in  Aircraft."  The 
required  by  this  paragraph 
lettering  and  shall  be 
certification  statement 
agraph  (e)  of  this  section. 


she  1 
•Ths 


•th) 
pa-i 


The 


S5.5.4     (a) 
restraint  systeii 
installed  built- 
permanently 
information  s 
through  (1) 
S5.5.5(a) 
shall  be  visibU 
activated  for  ute. 

(b)Each 
child  restraint 
labeled  with 
in  S5.5.5(f) 
that  the 
restraint  is  act 
information 
the  vehicle 


S5.5.5    The 
paragraphs  (a 
that  is  require< 
English  and  lettered 
numbers  that 


lach 


built-in  child 
other  than  a  factory- 
in  restraint  shall  be 
1)  ibeled  with  the 
pecified  in  S5.5.5  (a) 

information  specified  in 
throi^  (j)  and  in  S5.5.5(l) 
when  the  system  is 


factbry-installed  built-in 
shall  be  ]>ermanently 
information  specified 
thrbugh  (j)  and  S5.5.5(l),  so 
infomjation  is  visible  when  the 
vated  for  use.  The 
also  be  included  in 
's  manual. 


tie 


shall 
ow  Qer'! 


information  specified  in 

through  (1)  of  this  section 

by  S5.5.4  shall  be  in 

in  letters  and 

not  smaller  than  10- 


<re 


point  type  and  are  on  a  contrasting 
background. 

*  •        •        •        • 

(f)  One  of  the  follov^ng  statements, 
inserting  the  manufacturer's 
recommendations  for  the  maximum 
weight  and  height  of  children  who  can 
safely  occupy  the  system,  except  that 
booster  seats  shall  not  be  recommended 
for  children  whose  masses  are  less  than 
13.6  kg: 
***** 

(1)  In  the  case  of  a  built-in  beh- 
positioning  seat  that  uses  either  the 
vehicle's  Type  I  or  Type  II  belt  systems 
or  both,  a  statement  describing  the 
manufacturer's  recommendations  for  the 
maximum  height  and  weight  of  children 
who  can  safely  occupy  the  system  and 
how  the  booster  should  be  used  (e.g., 
with  or  without  shield)  with  the 
different  vehicle  belt  systems. 

*  *        *        *        * 

S5.6.1.9 

***** 

(a)  Except  for  instructions  for  a 
booster  seat  that  is  recommended  for 
use  with  both  a  vehicle's  Type  I  and 
Type  II  seat  belt  assembly,  and  except 
for  instructions  for  a  backless  child 
restraint  system  manufactured  before 
September  1, 1994,  the  instructions 
shall  include  one  of  the  following 
statements,  as  appropriate,  and  the 
reasons  for  the  statement: 

(1)  WARNING!  USE  ONLY  THE 
VEHICLE'S  LAP  AND  SHOULDER 
BELT  SYSTEM  WHEN  RESTRAINING 
THE  CHILD  IN  THIS  BOOSTER  SEAT; 
or, 

(2)  WARNING!  USE  ONLY  THE 
VEHICLE'S  LAP  BELT  SYSTEM,  OR 
THE  LAP  BELT  PART  OF  A  LAP/ 
SHOULDER  BELT  SYSTEM  WITH  THE 
SHOULDER  BELT  PLACED  BEHIND 
THE  CHILD.  WHEN  RESTRAINING 
THE  CHILD  IN  THIS  SEAT. 

(b)  The  instructions  for  a  booster  seat 
which  is  recommended  for  use  with 
both  a  vehicle's  Type  I  and  Type  II  seat 
belt  assemblies  shall  include  the 
following  statement  and  the  reasons 
therefor: 

WARNINGI  USE  ONLY  THE 
VEHICLE'S  LAP  BELT  SYSTEM,  OR 
THE  LAP  BELT  PART  OF  A  LAP/ 
SHOULDER  BELT  SYSTEM  WITH  THE 
SHOULDER  BELT  PLACED  BEHIND 
THE  CHILD,  WHEN  RESTRAINING 
THE  CHILD  WITH  THE  insert 
description  of  the  system  element 
provided  to  restrain  forward  movement 
of  the  child's  torso  when  used  with  a  lap 
belt  (e.g.,  shield).  AND  ONLY  THE 
VEHICLE'S  LAP  AND  SHOULDER 
BELT  SYSTEM  WHEN  USING  THIS 
BOOSTER  WITHOUT  THE  insert  above 
description. 


(c)  The  instructions  for  belt- 
positioning  seats  shall  include  the 
statement,  "This  restraint  is  not  certified 
for  aircraft  use,"  and  the  reasons  for  this 
statement. 
***** 

S5.6.4    In  the  case  of  a  built-in  belt- 
positioning  seat  that  uses  either  the 
vehicle's  Type  I  or  Type  II  belt  systems 
or  both,  the  instructions  shall  include  a 
statement  describing  the  manufacturer's 
recommendations  for  the  maximum 
height  and  weight  of  children  who  can 
safely  occupy  the  system  and  how  the 
booster  must  be  used  with  the  vehicle 
belt  systems  appropriate  for  the  booster 
seat.  "The  instructions  shall  explain  the 
consequences  of  not  following  the 
directions.  The  instructions  shall 
specify  that,  if  the  booster  seat  is 
recommended  for  use  with  only  the  lap- 
belt  part  of  a  Type  II  assembly,  the 
shoulder  belt  portion  of  the  assembly 
must  be  placed  behiiid  the  child. 
***** 

S6.1.1.3    Attached  to  the  seat  belt 
anchorage  points  provided  on  the 
standard  seat  assembly  (illustrated  in 
Figures  lA  and  IB)  are  T>'pe  1  seat  belt 
assemblies  in  the  case  of  add-on  child 
restraint  systems  other  than  belt- 
positioning  seats,  or  Type  2  seat  belt 
assemblies  in  the  case  of  belt- 
positioning  seats.  These  seat  belt 
assemblies  meet  the  requirements  of 
Standard  No.  209  (§  571.209)  and  have 
webbing  with  a  width  of  not  more  than 
2  inches,  and  are  attached  to  the 
anchorage  points  without  the  use  of 
retractors  or  reels  of  £my  kind. 
***** 

S6.1.2.1.1     Test  configuration  1. 

(a)  In  the  case  of  each  add-on  child 
restraint  system  other  than  a  belt- 
positioning  seat,  a  child  harness,  a 
backless  child  restraint  system  with  b 
top  anchorage  strap,  or  a  restraint 
designed  for  use  by  physically 
handicapped  children,  install  the  add- 
on child  restraint  system  at  the  center 
seating  position  of  the  standard  seat 
assembly  in  accordance  with  the 
manufacturer's  instructions  provided 
with  the  system  pursuant  to  S5.6.1, 
except  that  the  add-on  restraint  shall  be 
secxu«d  to  the  standard  vehicle  seat 
using  only  the  standard  vehicle  lap  belt. 
A  child  harness,  a  backless  child 
restraint  system  with  a  top  anchorage 
strap,  or  a  restraint  designed  for  use  by 

Ehysically  handicapped  children  shall 
e  installed  at  the  center  seating 
position  of  the  standard  seat  assembly 
in  accordance  with  the  manufacturer's 
instructions  provided  with  the  system 
pursuant  to  S5.6.1.  An  add-on  belt- 
positioning  seat  shall  be  installed  at 
either  outboard  seating  position  of  the 


standard  seat  assembly  in  accordance 
with  the  manufacturer's  instructions 
provided  with  the  system  pursuant  to 
S5.6.1,  except  that  the  belt-positioning 
seat  shall  be  secured  to  the  standard 
vehicle  seat  using  only  the  standard 
vehicle  lap  and  shoulder  belt. 
*        *        »        •        * 

S6. 1 . 2. 1 .2     Test  configuration  H. 

(a)  In  the  case  of  each  add-on  child 
restraint  system  which  is  equipped  with 
a  fixed  or  movable  surface  described  in 
85. 2. 2.2,  or  a  backless  child  restraint 
system  with  a  top  anchorage  strap, 
install  the  add-on  child  restraint  system 
at  the  center  seating  position  of  the 
standard  seat  assembly  using  only  the 
standard  seat  lap  belt  to  secure  the 
system  to  the  standard  seat. 
***** 

86.1.2.2    Tighten  all  belts  used  to 
restrain  the  add-on  child  restraint  to  the 
standard  test  seat  assembly  and  all  belts 
used  to  directly  restrain  the  dummy  to 
the  add-on  or  built-in  child  restraint 
according  to  the  following: 


(a) 
and  i 
belt( 
add-< 
seat  ( 
than 
newt 
used 

(b) 
behs 
child 
assen 
53.51 
newti 
used 

(c) 
Type 
restra 
inch 
Sll.S 
dyna 
• 

S6. 
thani 
vehic 
thato 
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standard  seat  assembly  in  accordance 
with  the  manufacturer's  instructions 
provided  with  the  system  pursuant  to 
S5.6.1.  except  that  the  belt-positioning 
seat  shall  be  seciu«d  to  the  standard 
vehicle  seat  using  only  the  standard 
vehicle  lap  and  shoulder  belt. 

•  *        *        •     .    • .  i  - . 
S6.1.2.1.2     Test  configuration  n. 
(a)  In  the  case  of  each  add-on  child 

restraint  system  which  is  equipped  with 
a  fixed  or  movable  surface  described  in 
S5. 2.2.2,  or  a  backless  child  restraint 
system  with  a  top  anchorage  strap, 
install  the  add-on  child  restraint  system 
at  the  center  seating  position  of  the 
standard  seat  assembly  using  only  the 
standard  seat  lap  belt  to  secure  the 
system  to  the  standard  seat. 

*  *       *        »        * 

S6.1.2.2    Tighten  all  belts  used  to 
restrain  the  add-on  child  restraint  to  tlie 
standard  test  seat  assembly  and  all  belts 
used  to  directly  restrain  the  dummy  to 
the  add-on  or  built-in  child  restraint 
according  to  the  following: 


(a)  Tighten  all  Type  1  belt  systems 
and  any  provided  additional  anchorage 
beh  (tether),  that  are  used  to  attach  the 
add-on  child  restraint  to  the  standard 
seat  assembly  to  a  tension  of  not  less 
than  53.5  newtons  and  not  more  than  67 
newtons,  as  measured  by  a  load  cell 
used  on  the  webbing  portion  of  the  belt. 

(b)  Tighten  the  lap  portion  of  Type  2 
belt  systems  used  to  attach  th*  add-on 
child  restraint  to  the  standard  seat 
assembly  to  a  tension  of  not  less  than 
53.5  newtons  and  not  more  than  67 
newtons,  as  measured  by  a  load  cell ' 
used  on  the  webbing  portion  of  the  belt. 

(c)  Tighten  the  shoulder  portion  of 
Tyi>e  2  belt  system  used  to  directly 
restrain  the  dummy  in  add-on  and  built- 
in  child  restraint  systems  as  specified  in 
Sll.9,  Manual  belt  adjustment  for 
dynamic  testing. 

•        *        »        •        • 

S6.1.2.4    If  provided,  shoulder  (other 
than  the  shoulder  portion  of  a  Type  2 
vehicle  belt  system)  and  pelvic  belts 
that  directly  restrain  the  dummy  in  add- 


on and  built-in  child  restraint  systems 
shall  be  adjusted  as  follows:  Ti^ten  the 
belts  until  a  9-newton  force  apphed  (as 
illustrated  in  Figure  5)  to  the  webbing 
at  the  top  of  each  dummy  shoulder  and 
to  the  pelvic  webbing  50  millimeters  on 
either  side  of  the  torso  midsagittal  plane 
pulls  the  webbing  7  millimeters  torn 
the  dummy. 

S7.3    Standard  test  devices. 

(a)  *  *  • 

(1)  For  testing  for  motor  vehicle  use, 
a  standard  seat  assembly  consisting  of  a 
simulated  vehicle  bench  seat,  with  three 
seating  positions,  which  is  described  in 
NHTSA's  Office  of  Vehicle  Safety 
Standard's  Drawing  Package  SAS-100- 
1000  (consisting  of  drawings  and  a  bill 
of  materials)  with  Addendum  A,  Seat 
Base  Weldment,  dated  July  1. 1993 
(incorporated  by  reference;  see  §  571.5). 
*        *        *        •        • 

3.  Figures  lA  and  IB  at  the  end  of 
section  571.213  are  revised  to  read  as 
follows: 

BILUMQ  CODE  4910-M-P 


37178        Federal  Register  /  Vol.  59,  No.  139  /  Thursday,  July  21,  1994  /  Rules  and  Regulations 


Federal  Register  /Vol.  59.  Nc 


(n 

Z. 

0 

^■^ 

E- 

<     , 

U 

. 

0 

- 

■J    "  • 

C/J 

E- 
2 

0 

LT  ANCHORAG 
SSEMBLY 

< 

w  <; 

CQ 

H 

Q  ,^ 

a 

h 

c 

J  Q 

r,     2 

?^      < 

0  E- 

2  W 

!? 

U 

mi 

0:  U 

w  ac 

> 

0 

u 

h 

i 

0 

0 

0^2 

2^ 

0 

ti 

S 

u 

H 

♦*  - 

0 

-J 

< 

•»fj 

Si 

4^ 

H 

£2 

1.  ^ 

oS 

2 

O.S 

»<^ 

a.1^ 

CxJ 

1" 

u 

i:- 

s 

<♦• 

fs 

5"o 

12 

0 

1; 

< 

5^ 

<3i 

U 

C/2    . 

FORWARD 

EXCURSION 

LIMIT 

X 

UJ 

F 

< 

0 

</) 

0 

a 

q: 

►- 

(- 

»— 

LlI 

n 

^ 

2 

il 


a 
a. 


wO: 


BILUNG  CODE  4910-6»-C 


Federal  Register  /Vol.  59.  No.  13^  /  Thursday.  July  21.  1994  /  Rules  and  Regulations        37179 


.a 
^4. 


<J<     -< 

O—     0£  — 

w  at  £  a 
«>i^  osu. 
n  c  »-  c 
fc"    ■»  ~ 

iS  si 

a  HI     o  a 

0.  _■ 


o      30 
o 


—    c      Ac 

o  a«  •» 

a.i->    au 

o 
^  «<    .J  •• 


z 
o 

en 

Qi 

:d 

CJ 
X 

u 

Q 

a: 
o 

Q 
< 


CO 

< 


COW 


H 

z 


CO 


«r>  oa 


o 
a. 


Q 

< 

Q 

< 


0 


en 

•H 
Ec4 


CJ 

Z 

< 

►J 
U 

o 

CO 

z 
o 

< 
o 
o 


Ul 


z 

o 


BILUNG  CODE  49ia-59-C 


37180        Faderal  Register  /  Vol.  59,  No.  139  /  Thursday,  July  21,  1994  /  Rules  and  Regulations 


Issued  on  )ulyrl5, 1994. 
C3uistopher  A.  Hart. 

Deputy  Adminisirator. 

IFR  Doc.  94-17&  13  Filed  7-18-94;  8:45  am] 
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department!  of  commerce 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  931 1 99-4042;  1.0.  071594A] 

Groundf  ish  of  |the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  /|dministration  (NOAA), 
Commerce. 
action:  Closv 

SUMMARY:  NMfS  is  closing  the  directed 
fishery  for  pollock  in  Statistical  Area  62 
(between  154'  and  159°  W.  long.)  in  the 
Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  piievent  exceeding  the  third 
ance  of  the  total 
(TAC)  for  pollock  in 


quarterly  alio 
allowable  cati 
this  area. 
EFFECTIVE  DA 
time  (A.l.t.).  J 
noon,  A.l.t 


12  noon,  Alaska  local 
yl5, 1994,unUll2 
ober  1, 1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Michael  L  Sloftn.  907-58&-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zonq  is  managed  by  the 
Secretary  of  C<immerce  according  to  the 
Fishery  Manaaement  Plan  for 
Groundfish  oflhe  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Qoimcil  under  the 
authority  of  thi  s  Magnuson  Fishery 
Conservation  a  nd  Management  Act. 
Fishing  by  U.S .  vessels  is  governed  by 
regulations  im  elementing  the  FMP  at  50 
CFR  parts  620  and  672. 

The  third  qu  arterly  allowance  of 
pollock  TAC  ii  I  Statistical  Area  62  is 
7,806  metric  tc  ns  (mt),  determined  in 
accordance  wi  h  §672.20(a)(2)(iv).  The 
Director,  Alasl  a  Region,  NMFS 
(Regional  Dire  :tor),  has  determined,  in 
accordance  wi  Ji  §672.20(c)(2)(ii),  that 
this  third  quar  erly  allowance  soon  will 
be  reached.  Th  e  Regional  Director  has 
established  a  c  irected  fishing  allowance 
of  7,300  mt,  ar  d  has  set  aside  the 
remaining  506  mt  as  bycatch  to  support 
other  anticipated  groundfish  fisheries. 
The  Regional  1  Jirector  has  determined 
that  the  direct(  id  fishing  allowance  has 
been  reached.  Ix)nsequently,  directed 
fishing  for  pol  ock  in  Statistical  Area  62 
is  prohibited,  ( iffectlve  from  12  noon, 


A.l.t.,  July  15, 


A.l.t,  October  1,1994 


1994,  until  12  noon, 


Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  fi-om  OMB  review 
under E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  15. 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-17707  Filed  7-15-94;  4:31  pm] 
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50  CFR  Part  672 

pocket  No.  931199-4042;  I.D.  071494A1 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  northern  rockfish  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  northern 
rockfish  total  allowable  catch  (TAC)  in 
this  area. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  July  15, 1994,  unUl  12 
midnight,  A.l.t.,  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPI.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  imder  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B),  the  northern 
rockfish  TAC  for  the  Central  Regulatory 
Area  was  established  by  the  final  1994 
specifications  (59  FR  7647.  February  16, 
1994)  as  4,720  metric  tons  (mt). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  established  in 
accordance  with  §  672.20(c)(2)(ii),  a 
directed  fishing  allowance  for  northern 
rockfish  of  4,320  mt,  with  consideration 
that  400  mt  will  be  taken  as  incidented 
catch  in  directed  fishing  for  other 
species  in  this  area.  The  Regional 


Director  has  determined  that  this 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  northern 
rockfish  in  the  Central  Regulatory  Area 
effective  from  12  noon,  A.l.t.,  July  14, 
1994,  until  12  midnight,  AJ.t., 
December  31,1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  foimd  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  OMB  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated;  July  15, 1994.   -^^ 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[PR  Doc.  94-17708  Filed  7-15-94;  4:31  pml 
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50  CFR  Part  672 

[Docket  No.  931199-4042;  I.D.  071S94B] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  in  Statistical  Area  63 
(between  147«  and  154"  W.  long.)  in  the 
Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  prevent  exceeding  the  third 
quarterly  aUowance  of  the  total 
allowable  catch  (TAC)  for  pollock  in 
this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t).  July  15, 1994,  until  12 
noon,  A.l.t.,  October  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  672. 

The  third  quarterly  allowance  of 
pollock  TAC  in  Statistical  Area  63  is 
10,937  metric  tons  (mt),  determined  in 
accordance  with  §  672.20(a)(2)(iv).  The 
Director,  Alaska  Region,  NMFS 
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(Regional  Director),  has  deteiroined,  in  fish 

accordance  with  §  672.20(c)(2)(ii),  that  is  pi 

this  third  quart'-.ly  allowance  soon  will  A.I.I 

be  reached.  The  Regional  Director  has  A.I.I 

established  a  directed  fishing  allowance  Di 

of  10,200  mt,  and  has  set  aside  the  ^PP' 

remaining  737  mt  as  bycatch  to  support  ^^  ' 

other  anticipated  groundfish  fisheries.  cias 

The  Regional  Director  has  determined  tI 

that  the  directed  fishing  allowance  has  672. 

been  reached.  Consequently,  directed  undi 


Federal  Register  /  Vol.  59.  Na  139  /  Thursday.  July  21.  1994  /  Rules  and  Regulations        37181 


(Regional  Director),  has  determined,  in 
accordance  with  §672.20{c)(2)(ii),  that 
this  third  quart'-.ly  allowance  soon  will 
be  reached.  The  Regional  Director  has 
established  a  directed  fishing  allowance 
of  10,200  mt,  and  has  set  aside  the 
remaining  737  mt  as  bycatch  to  support 
other  anticipated  groundfish  fisheries. 

The  Regional  Director  has  determined 
that  the  directed  fishing  allowance  has 
been  reached.  Consequently,  directed 


fishing  for  pollock  in  Statistical  Area  63 
is  prohibited,  effective  from  12  noon, 
Alt.,  July  15. 1994,  until  12  noon, 
A.l.t.,  October  1, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  0MB  review 
under  E.O.  12866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  15. 1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-17709  Filed  7-15-94:  4:31  pm| 
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This  section  of  t*e  FEDERAL  REGISTER 
contains  notices  to  tfie  put)<ic  of  the  proposed 
issuance  of  rule$  and  regulations.  The 
purpose  of  thesq  notices  is  to  give  interested 
persor^  an  oppdrtunity  to  participate  in  the 
mie  malting  prio(  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart38 

[Docket  No.  94-JNM-84-AD] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42>300  and  -320  Series 
Airplanes 

AGENCY:  Fedefal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).         1  

SUMMARY:  Thii  dociiment  proposes  the 
adoption  of  a  new  airworthiness 
directive  (ADithat  is  applicable  to 
certain  Aerospatiale  Model  ATR42 
series  airplanes.  This  proposal  would 
require  an  inspection  to  determine  the 
model  and  orientation  of  certain  flight 
control  rods,  aid  replacement  with 
modified  rodsl  if  necessary.  This 
proposal  is  prompted  by  reports  of 
corrosion  fouiid  on  the  pitdi  trim  and 
rudder  trim  rods.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  problems  associated  with 
corrosion  of  the  flight  control  rods, 
which  could  compromise  the  required 
strength  of  th<  se  items. 
DATES:  Commi  mts  must  be  received  by 
September  19  1994. 
ADDRESSES:  Si  ibmit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rui  es  Docket  No.  94-NM- 
84- AD.  1601  .ind  Avenue,  SW., 
Renton,  Wash  ngton  98055-4056. 
Comments  m«  y  be  inspected  at  this 
location  between  9  ajn.  and  3  p.m., 
Monday  throi  gh  Friday,  except  Federal 
hoUdays. 

The  service  information  referenced  in 
the  proposed  iile  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulou^,  Cedex  03.  France.  This 
information  njay  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 


FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1187;  fax  (206)  227-1100. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conmiimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-84-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-84-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR42  series 
airplanes.  The  DGAC  advises  that 


corrosion  has  been  detected  on  the  pitch 
and  rudder  trim  fail-safe  rods  installed 
on  these  airplanes.  (This  corrosion  was 
found  during  inspections  that  were 
conducted  as  a  part  of  a  sampling 
program  carried  out  by  the 
mantifacturer.)  In  some  cases,  corrosion 
apparently  was  caused  by  water 
acomiulating  in  the  lower  part  of  the 
rods  and  freezing;  the  rods  in  these 
cases  were  installed  with  their  open  end- 
oriented  upwards  (rather  than 
downwards),  which  allowed  water  to 
acciunulate  between  the  internal  and 
external  tubes  of  the  rod.  Some  cracking 
was  associated  with  corrosion  in  these 
cases.  Such  corrosion  could 
compromise  the  required  strength  of 
these  flight  control  rods. 

Aerospatiale  has  issued  the  following 
service  bulletins  which  address  the 
identified  problems: 

a.  Service  Bulletin  ATR42-27-O071 , 
dated  February  23, 1994,  describes 
procedures  for  inspecting  the  elevator 
trim  rod  and  rudder  trim  rod  to 
determine  the  orientation  of  the  open 
rod  end.  It  also  describes  procedures  for 
replacing  rods  having  open  ends  that  are 
oriented  upwards  with  rods  on  which 
the  open  end  of  the  rod  is  oriented 
downwards.  A  downward-oriented  rod 
end  will  prevent  the  accumulation  of 
water  between  the  internal  and  external 
tubes  of  the  rod.  The  DGAC  classified 
the  material  contained  in  this  service 
bulletin  as  mandatory  and  issued 
French  Airworthiness  Directive  94-003- 
053(B),  dated  January  5, 1994,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

b.  Service  BulleUn  ATR42-27-0048, 
Revision  2,  dated  May  16, 1991, 
describes  procedures  for  reversing  the 
installation  of  the  ends  of  the  elevator 
tab  and  rudder  tab  control  rods  so  that 
the  open  end  of  the  rod  is  oriented 
downwards.  The  DGAC  has  classified 
this  service  bulletin  as  "recommended." 

c.  Service  BulleUn  ATR42-27-0049, 
Revision  2,  dated  May  16, 1991, 
describes  procedures  for  replacing  the 
elevator  tab  and  rudder  tab  control  rods 
with  new  rods  that  have  been  modified 
by  the  addition  of  a  drain  hole  in  the 
non-open  end  of  the  rod  and  the 
application  of  a  protective  treatment. 
The  DGAC  has  classified  this  service 
bulletin  as  "recommended." 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 


provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreeihent, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  ^n  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
an  inspection  to  determine  the 
orientation  of  the  end  of  rudder  trim 
and  elevator  trim  fail-safe  rods,  and 
replacement  of  those  rods  having 
downwards-oriented  ends.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletiils 
described  previously. 

Airplanes  on  which  Aerospatiale 
Modification  02723  has  been  installed 
are  not  affected  by  the  requirements  of 
this  proposed  AD.  The  subject  flight 
■  control  rods  on  those  airplanes  have 
been  modified  prior  to  airplane 
delivery. 

The  FAA  estimates  that  128  airplanes 
of  U.S.  registry  would  h»e  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hour  per  airplane 
to  accomplish  the  proposed  inspection 
action,  and  that  the  average  labor  rate  is 
$55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $28,160,  or  $220  per 
airplane.  This  total  cost  impact  figure  is 
based  on  assumptions  that  no  operator 
has  yet  accomplished  any  of  the 
proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  replacement  of  any  of  the 
flight  control  rods  be  necessary,  the 
number  of  work  hours  and  the  cost  of 
required  parts  would  vary  according  to 
the  type  of  replacement  accomplished. 
In  a  "worst  case  scenario"  (both  subject 
rpds  needing  replacement),  the  cost  of 
parts  would  be  approximately  $6,000 
per  airplane.  Labor  necessary  to 
accomplish  replacement  of  a  rod(s) 
would  vary  from  54  work  hours  to  87 
work  hours,  at  an  average  labor  rate  of 
$55  per  work  hour. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenmient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
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provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  ^n  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
an  iiKpection  to  determine  the 
orientation  of  the  end  of  rudder  trim 
and  elevator  trim  fail-safe  rods,  and 
replacement  of  those  rods  having 
downwards-oriented  ends.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletirts 
described  previously. 

Airplanes  on  which  Aerospatiale 
Modification  02723  has  been  installed 
are  not  affected  by  the  requirements  of 
this  proposed  AD.  The  subject  flight     i 
•  control  rods  on  those  airplanes  have    < ' 
been  modified  priOr  to  airplane 
delivery. 

The  FAA  estimates  that  128  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hour  per  airplane 
to  accomplish  the  proposed  inspection 
action,  and  that  the  average  labor  rate  is 
$55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $28,160,  or  $220  per 
airplane.  This  total  cost  impact  figure  is 
based  on  assumptions  that  no  operator 
has  yet  accomplished  any  of  the 
proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  replacement  of  any  of  the 
flight  control  rods  be  necessary,  the 
n  amber  of  work  hours  and  the  cost  of 
required  parts  would  vary  according  to 
the  type  of  replacement  accomplished. 
In  a  "worst  case  scenario"  (both  subject 
rpds  needing  replacement),  the  cost  of 
parts  would  be  approximately  $6,000 
per  airplane.  Labor  necessary  to 
accomplish  replacement  of  a  rod(s) 
would  vary  from  54  work  hours  to  87 
work  hours,  at  an  average  labor  rate  of 
$55  per  work  hour. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
.  proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  isx:ontained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aerospatiale:  Docket  94-NM-84-AD. 

Applicability:  Model  ATR4  2-300  and  -320 
series  airplanes  on  which  Aerospatiale 
Modification  02723  has  not  been  installed, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  problems  associated  with 
corrosion  of  the  flight  control  rods,  which 
could  compromise  the  required  strength  of 
these  items,  accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD.  visually  inspect  the  elevator 
trim-and  rudder  trim  fail-safe  rods  to 
determine  the  model  and  the  orientation  of 
the  open  end  of  the  rod,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-27- 
0071,  dated  February  23. 1994. 

(ij  If  a  SARMA-type  rod  is  installed  at 
either  of  these  locations,  prior  to  further 
flight,  replace  that  rod  with  a  modified  rod. 


In  accordance  with  AerospaUale  Service 
Bulletin  ATR42-27-0049.  Revision  2,  dated 
May  16. 1991. 

(2)  If  a  TAC-typerod  is  installed  at  either 
of  these  locations,  and  if  the  open  end  of  the 
rod  is  oriented  in  any  direction  other  than 
downwards,  prior  to  further  flight, 
accomplish  the  reverse  insUllation 
procedures  specified  in  Aerospatiale  Service 
Bulletin  ATR42-27-0O48.  Revision  2.  dated 
May  16, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FA.\, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  AXM-1 13. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-n3. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  July  15. 
1994. 

S.R.  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  94-17763  Filed  7-20-94:  8:45  am] 
BILUNO  CODE  aiO-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-62-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-30  and  -30F 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SyMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10-30  and  -30F  series  airplanes.  This 
proposal  would  require  replacement  of 
cargo  door  latch  spool  fitting  attach 
bolts  fabricated  from  H-11  steel  with 
Inconel  bohs.  This  proposal  is  prompted 
by  a  report  of  a  broken  latch  spool 
fitting  attach  bolt  found  on  a  cargo  door 
on  a  Model  DC-9  series  freighter 
airplane.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
inadvertent  opening  of  a  cargo  door 
while  the  airplane  is  in  flight,  and 
subsequent  loss  of  pressurization  and 
reduced  controllabihty  of  the  airplane 
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DATES:  Comments  must  be  received  by 
October  10.  l|994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Ri^es  Docket  No.  94-NM- 
62-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  mfcy  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monda}  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Dbuglas  Corporation,  P.O. 
Box  1771,  Lo^g  Beach,  Cahfomia 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  LSI ,  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avfenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  StreetJ  Long  Beach,  Cahfomia. 
FOfl  FURTHER  »JFORMATK)N  CONTACT: 
Maureen  Morpland,  Aerospace 
Engineer,  Airframe  Branch,  ANM-121L, 
FAA,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3229  E  ast  Spring  Street,  Long 
Beach,  Cahfoi  nia  90806-2425; 
telephone  (31 })  988-5238;  fax  (310) 
988-5210. 

SUPPLEMENTAIIY  information: 

Comments  In'  rited 

Interested  p  ersons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data, '  lews,  or  arguments  as 
they  may  desi  re.  Communications  shall 
identify  the  R  jles  Docket  number  and 
be  submitted  n  triplicate  to  the  address 
specified  aboi  e.  All  commimications 
received  on  oi  before  the  closing  date 
for  comments  specified  above,  will  be 
considered  be  'ore  taking  action  on  the 
proposed  rule ,  The  proposals  contained 
in  this  notice  nay  be  changed  in  light 
of  the  comme;  its  received. 

Comments  i  ire  specifically  invited  on 
the  overall  rej  ulatory,  economic, 
environmenta  ,  and  energy  aspects  of 
the  proposed  ule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  c  losing  date  for  comments, 
in  the  Rules  E  ocket  for  examination  by 
interested  per  «)ns.  A  report 
summarizing  I  !ach  FAA-public  contact 
concerned  wil  h  the  substance  of  this 
proposal  will  le  filed  in  the  Rules 
Docket. 

Commenterj  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  Besponse  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-62-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directprate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-62-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  April  26, 1991,  the  FAA  Issued 
AD  91-10-07,  amendment  39-6991  (56 
FR  21268),  apphcable  to  McDonnell 
Douglas  Model  DC-10  series  airplanes, 
manufacturer's  fuselage  numbers  1 
through  379  inclusive.  That  AD  requires 
inspection  of  the  cargo  door  latch  spool 
fitting  attach  bolts  fabricated  from  H-11 
steel  and  replacement  of  those  bolts 
with  Inconel  bolts.  That  action  was 
prompted  by  a  report  of  a  broken  latch 
spool  fitting  attach  bolt  found  on  a  cargo 
door  on  a  Model  DC-9  series  freighter 
airplane.  Broken  bolts  could  jeopardize 
the  integrity  of  the  door  locking 
capabihty.  The  requirements  of  AD  91- 
10-07  are  intended  to  prevent  loss  of 
pressurization  and  reduced 
controUabiUty  of  the  aircraft  due  to 
inadvertent  opening  of  a  cargo  door 
while  the  airplane  is  in  flight. 

Since  the  issuance  of  AD  91-10-07, 
the  manufacturer  has  informed  the  FAA 
that  cargo  door  latch  spool  fitting  attach 
bolts  fabricated  from  H-1 1  steel  also 
were  installed  on  8  additional  Model 
IX}-10  production  airplanes.  Therefore, 
these  8  airplanes  are  subject  to  the  same 
unsafe  condition  as  addressed  by  that 
AD. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  A52-212,  Revision  4,  dated 
November  3, 1993,  that  describes 
procedures  for  replacement  of  the  H-11 
cargo  door  latch  spool  fitting  attach 
bolts  and  associated  hardware  with 
Inconel  bolts  and  associated  hardware. 
Replacing  the  existing  H-11  material 
bolts  and  associated  hardware  with  new 
bolts  made  from  Inconel  material  and 
associated  hardware  will  eliminate  the 
possibility  of  stress  corrosion  failures. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would  . 
require  replacement  of  H-11  cargo  door 
latch  spool  fitting  attach  bolts  with 
Inconel  bolts  on  8  Model  DC-10-30  and 
-30F  series  airplanes.  The  actions 
would  be  required  to  be  accomplished 


in  accordance  with  the  alert  service 
bulletin  described  previously. 

Note:  The  FAA's  nonnal  policy  is  that, 
when  an  AD  requires  a  substantive  change, 
such  as  a  change  in  its  applicability,  the 
"old"  AD  is  superseded  by  being  removed 
from  the  system  and  a  new  AD  added.  In  the 
case  of  this  AD  action,  the  FAA  normally 
would  have  proposed  superseding  AD  91- 
10-07  to  expand  its  applicability  to  include 
the  8  additional  airplanes.  However,  in 
reconsideration  of  the  entire  fleet  size  that 
would  be  affected  by  such  a  supersedure 
action,  and  the  consequent  workload 
associated  with  revising  maintenance  record 
entries,  the  FAA  has  determined  that  a  less 
burdensome  approach  is  to  issue  a  separate 
AD  applicable  only  to  the  8  airplanes.  This 
AD  does  not  supersede  AD  91-10-07; 
airplanes  listed  in  the  applicability  of  AD  91- 
10-07  continue  to  be  required  to  comply 
with  the  requirements  of  that  AD.  This 
proposed  AD  is  a  separate  AD  action,  and 
would  be  applicable  only  to  eight  airplanes 
listed  in  the  alert  service  bulletin  described 
above. 

There  are  8  Model  DC-10  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
6  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  86  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  would  cost 
approximately  $10,682  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $92,472,  or 
$15,412  per  airplane. 

The  total  cost  impact  figure  discussed  . 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD      ' 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  vvere  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  ""significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 

Flexibihty  Act.  A  copy  of  the  draft  v. 

regulatory  evaluation  prepared  for  this  S, 

action  is  contained  in  the  Rules  Docket.  A 

A  copy  of  it  may  be  obtained  by  D 

contacting  the  Rules  Docket  at  the  (F 

location  provided  under  the  caption  bii 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Pari  39  .-^ 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety.  [D 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-^IRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding-the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  94-NM-62-AD. 

Applicability:  Model  DOlO-30  and  -30F 
np-hes  airplanes  having  fuselage  numbers  409 
412.  416,  419,  422,  433,  434.  and  435; 
<:«rtificaled  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  , 

To  prevent  igadvertent  opening  of  a  caigo 
door  while  the  airplane  is  in  flight,  and 
subsequent  loss  of  pressurization  and 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  2  years  after  the  effectfve  date 
of  this  AD,  replace  all  H-11  cargo  door  latch  ' 
spool  fitting  attach  bolts  with  Inconel  bolts, 
in  accordance  with  McDonnell  Douglas  DC- 
10  Alert  Service  Bulletin  A52-212,  Revision 
4,  dated  November  3, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  .Maintenance 
Inspector,  who  may  add  comments  and  then 
send  if  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
exiblence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  h: 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
t  an  be  accomplished. 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption   ' 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding-the  following  new  airworthiness 
directive: 

McOoBnell  Douglas:  94-NM-62-AD. 

Applicability:  Mtxlel  DO-10-30  and  -30F 
series  airplanes  having  fuselage  numbers  409, 
412,  416,  419,  422,  433.  434.  and  435; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  .1 

To  prevent  inadvertent  opening  of  a  ca'rgo 
door  while  the  airplane  is  in  flight,  and 
subsequent  loss  of  pressurization  and 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  2  years  after  the  effective  date 
of  this  AD,  replace  all  H-Tl  cargo  door  latch 
spool  fitting  attach  bolts  with  Inconel  bolts, 
in  accordance  with  McDonnell  Douglas  DC- 
10  Alert  Service  Bulletin  A52-212,  Revision 
4,  dated  November  3, 1993. 

(b)  An  alternative  method  of  complianee  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  if  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  ahemative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
«:a.n  be  accomplished. 


Issued  in  Rentoa,  Washington,  on  lulv  15 
1994.  '     J       • 

SJL  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-17765  Filed  7-20-94;  8:45  am) 
BiUMG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-SW-05-AD1 

Ainworthiness  Directives:  McDonrteil 
Douglas  Helicopter  Company  and 
Hughes  Helicopters,  Inc.  Model  369 
^nd  0H-6A  Series  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakiniJ 
(NPRM).  '^ 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  McDonnell 
Douglas  Helicopter  Company  and 
Hughes  Hehcopters.  Inc.  Model  369  and 
OH-6A  series  helicopters  equipped 
with  certain  main  rotor  (M/R)  blade 
assemblies  or  certain  M/R  hub  lead-lag 
assemblies,  that  cmrently  requires 
repetitive  inspections  and  checks  for 
cracks.  This  action  would  require  the 
same  inspections  as  the  superseded  AD, 
but  would  eliminate  pilot  checks, 
expand  the  areas  of  inspection,  and 
require  the  application  of  slippage 
marks  on  each  M/R  blade  root  fitting  lug 
and  related  bushings  to  detect 
movement.  This  proposal  is  prompted 
by  additional  reports  of  cracks  in  the  M/ 
R  blade  root  fittings,  lugs,  and  adjacent 
blade  skin,  and  movement  of  the  root 
fitting  bushings.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  a  M/R  blade  assembly 
or  a  M/R  hub  lead-lag  link  assembly, 
loss  of  a  M/R  blade,  and  subsequent  loss 
of  control  of  the  helicopter. 

DATES:  Comments  must  be  received  by 
September  6,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-SW-05-AD.  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137-4298.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3.00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  I3ouglas  Helicopter 
Company.  Technical  Pubhcations,  Bldg 
530/Blll.  5000  E.  McDowell  Road, 
Mesa,  Arizona  85205-9797.  This 
information  may  be  examined  at  the 


FAA,  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas. 
FOn  FURTHER  INFORMATION  CONTACT:  Mr 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch.  ANM-1 23L, 
Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office. 
3229  E.  Spring  Stiwt.  Long  Beach, 
California  90806-2425.  telephone  (310) 
988-5237,  fax  (310)  988-5210. 

SUPPLEMENTARY  INF0RMATK3N: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  addre.ss  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wrill  be  available,  both  before 
and  after  the  closing  date  Qjr  comments, 
in  the  Rules  Etocket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUoiving 
statement  is  made:  "Comments  to 
Docket  Number  94-SW-05-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-SW-05-AP.  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137- 
4298. 

Discussion 

On  August  8,  1991,  the  FAA  issut-d 
AD  91-17-04,  Amendment  39-8003  (56 
FR  42230,  August  27, 1991),  to  require 
initial  and  repetitive  inspections  and 
checks  of  certain  main  rotor  (M/R)  blade 
assembhes  and  M/R  hub  lead-lag  link 
assemblies  for  fatigue  cracks  and  for 
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loose  bushings  in  th^  M/R  blade  lead-lag 
link  lugs  (lead-lag  lugs).  That  action  was 
prompted  by  two  incidents  involving  a 
cracked  M/R  blade  root  fitting  lug  (root 
fitting  lug).  Bushing  movement  in  the 
M/R  blade  lead-lag  link  lugs  may  have 
caused  fatigue  cracks  in  the  lead  lag  link 
assemblies.  The  lead  lag  link  assembly 
attaches  to  the  M/R  blade.  Any  cracks  in 
the  lead  lag  link  assembly,  the  M/R 
blade,  the  MR  blade  kt>ot  fitting,  or  any 
movement  of  the  bu$hing,  could  create 
an  unsafe  condition.  That  condition,  if 
not  corrected,  could  Jesuit  in  failure  of 
a  M/R  blade  assembly  or  a  M/R  hub 
lead-lag  link  assembly,  loss  of  a  M/R 
blade,  and  subsequetit  loss  of  control  of 
the  helicopter. 

Since  the  issuance  of  that  AD, 
additional  incidents  jof  cracks  in  the  M/ 
R  blade  root  fitting  (toot  fitting),  and  M/ 
R  blade  skin  have  been  reported. 
Additionally,  the  manufacturer  has 
discovered  that  in  sqme  M/R  blade 
assemblies,  the  M/R  |blade  root  fitting 
bushing  (bushing)  can  loosen  and 
contribute  to  fretting- induced  fatigue 
cracking  in  the  root  fitting  lug.  The  root 
finings  and  M/R  blade  skins  are  parts  of 
the  M/R  blade  assembly.  Therefore, 
McDonnell  Douglas  Helicopter 
Company  issued  a  ravised  Service 
Information  Notice  No.  HN-211.4,  DN- 
51.6,  EN-42.4,  and  PN-31.4  (SIN),  dated 
January  27. 1993,  thkt  requested 
operators  maiJc  each  jroot  fitting  lug  and 
bushing  with  a  slippage  mark  and 
thereafter  inspect  fot  slippage  on  each 
root  fitting  lug  and  bushing.  The  revised 
SIN,  dated  January  2b,  1993.  includes 
the  M/R  blade  assenjbly  and  M/R  hub 
lead-lag  link  assembjy  inspections 
contained  in  the  preceding  versions  of 
the  SIN,  dated  August  5, 1991. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  91-171-04  to  require 
application  of  a  shppage  mark  on  each 
root  fitting  lug  and  nushing  within  25 
hours'  time-in-serviqe  (TIS).  In  addition, 
this  proposal  would  irequire,  within  25 
hours'  TIS  after  the  affective  date  of  this 
AD  and  thereafter  atjintervals  not  to 
exceed  100  hours'  TIS.  that  the  M/R 
blade  assembly  be  r^oved  and  that  the 
root  fittings,  root  fitting  lugs,  lead-lag 
lugs,  the  M/R  blade  ikin,  and  the 


the  root  fitting  be 
This  AD  proposal 


doublers  adjacent  to  i 
inspected  for  cracks. ' 
also  requires  that  thd  bushings  be 
inspected  for  looseness  and  slippage, 
and  that  sUppage  marks  be  applied  if 
not  already  present.  Visual  inspections 
of  the  exposed  M/R  blade  skin,  root 
fittings,  root  fitting  lugs,  and  lead-lag 
lugs  for  cracks  and  inspection  of  the 
bushing  slippage  marks  for  movement 


are  also  required  at  intervals  not  to 
exceed  25  hours'  TIS.  The  FAA  no 
longer  allows  pilots  to  perform  checks 
such  as  those  contained  in  AD  91-17- 
04,  paragraph  (b).  Therefore,  a  pilot 
would  not  be  permitted  to  perform  any 
of  the  proposed  inspections  in  this  AD. 

The  FAA  estimates  that  1,000 
helicopters  of  U.S.  registry  would  be 
a^ected  by  this  proposed  AD,  that  it 
would  take  approximately  22  work 
hours  per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  §  1.210,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 


§39.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8003  (56  FR 
42230,  August  27, 1991),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Mcdonnell  Douglas  Helicopter  Company  and 
Hughes  Helicopters,  Inc.:  Docket  No.  94- 
SW-05-AD.  Supersedes  AD  91-17-04, 

.    Amendment  39-8003. 

Applicability:  Model  369  and  OH-6A 
series  helicopters,  certificated  in  any 
category,  equipped  with  any  of  the  following 
parts:  (1)  Main  rotor  blade  assembly  (blade 
assembly),  part  number  (P/N)  369A110O- 
BSC, -501, -503, -505, -661.  or -603; 
369D21100-BSC,  -503,  -505,  -507,  -509. 
-511,  -513.  or -515;  369D21102-BSC  or 
-501;  or 

(2)  Main  rotor  hub  lead-lag  link  assembly 
(lead-lag  link  assembly).  P/N  369A1203-BSC. 
-3.  or-11;  369H1203-BSC. -11. -21.  or -31. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  failure  of  a  main  rotor  blade 
assembly  or  a  main  rotor  hub  lead-lag  link 
assembly,  loss  of  a  main  rotor  blade,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  25  hours'  time-in-service  (TIS) 
after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  100 
hours'  TIS  from  the  last  insjjection.  remove 
each  blade  assembly  from  the  helicopter  and 
accomplish  the  following: 

(1)  Inspect  the  attachment  lugs  of  the  main 
rotor  (M/R)  blade  root  fittings  (root  fittings) 
and  the  M/R  lead-lag  links  (links)  for  cracks 
and  the  lug  bushings  (bushings)  for 
looseness.  Conduct  the  inspections  in 
accordance  with  paragraph  (b)  of  Part  I  of 
McDonnell  Douglas  Helicopter  Company 
Service  Information  Notice  HN-211.4,  DN- 
51.6,  EN-42.4,  FN-31.4  (SIN),  dated  January 
27. 1993. 

(2)  Visually  inspect  for  cracks — 

(i)  The  root  fittings  around  the  blade 
attachment  lugs,  and 

(ii)  The  M/R  biade  doubler  and  blade  skin 
adjacent  to  the  root  fittings. 

(3)  Mark  the  root  fittings  and  bushings  with 
slippage  marks  in  accordance  with  paragraph 
(e)  of  Part  I  of  the  SIN,  dated  January  27, 
1993,  if  the  slippage  marks  are  degraded  or 
missing. 

(4)  Replace  any  M/R  blades  or  links  found 
to  be  cracked  or  to  have  loose  bushings  with 
airworthy  parts  before  further  flight. 

(b)  Within  25  hours'  TIS  after  compliance 
with  the  requirements  of  paragraph  (a)  of  this 
AD.  and  thereafter  at  intervals  not  to  exceed 
25  hours'  TIS  from  the  last  inspection, 
accomplish  the  following  without  removing 
the  M/R  blade: 

(1)  Visually  inspect  the  root  fittings  and 
links  for  cracks  or  loose  bushings  in 
accordance  with  Part  II  of  the  SIN.  dated 
January  27. 1993. 

(2)  Replace  any  M/R  blades  or  links  found 
to  be  cracked  or  to  have  loose  bushings  with 
airworthy  parts  before  further  flight. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 


Angeles  Aircraft  Certification  Office.  FAA 
Operators  shall  submit  their  requesU  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth.  Texas,  on  June  14 
1994. 

Eric  Bries, 

Acting  Manager,  Rotorcroft  Dimctorate, 
Aircraft  Certification  Service. 
IFR  Doc  94-17797  Filed  7-20-94;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-60] 

Proposed  Establishment  of  Class  E 
Airspace:  Alta  Vista  Ranch  Airport 
Marta,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
estabh.sh  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Alta  Vista  Ranch  Airport, 
Marfa.  TX.  The  development  of  a  very 
high  frequency  omni-directional  range 
(VOR)  standard  instrument  approach 
procedure  (SIAP)  to  Runway  (RWY)  15 
has  made  this  proposal  necessary.  The 
intended  effect  of  tliis  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  VOR  RWY  15 
SL\P  at  Alta  Vista  Ranch  Airport,  Marfa. 
TX. 

DATES:  Comments  must  be  received  on 
or  before  September  1, 1994. 
ADOKESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch.  Air  TrafBc 
Division,  Southwest  Region,  Docket  No. 
93-ASW-60,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard,  Room  663,  Forth 
Worth,  TX  between  9  a.m.  and  3  p.m. 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
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Angeles  Aircraft  Certification  Office.  FAA. 
Operators  shall  submit  their  requesU  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
It  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office.  I 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in^ 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth.  Texas,  on  |une  li|, 
1994. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  94-17797  Filed  7-20-94;  8:45  ami 
BILLING  COE>E  4910-13-P 


hours  at  the  System  Management 
Branch.  Air  Traffic  Division.  Southwest 
Region.  Federal  Aviation 
Administration.  2601  Meacham 
Boulevard,  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  E.  DeVane,  System  Management 
Branch.  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 
222-5595. 

SUPPLEMENTARY  INFORMATION: 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-60]         !  ' 

Proposed  Establishment  of  Class  E 
Airspace:  Alta  Vista  Ranch  Airport 
Marta,TX 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establLsh  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Alta  Vista  Ranch  Airport, 
Marfa,  TX.  The  development  of  a  very 
high  frequency  omni-directional  range 
(VOR)  standard  instrument  approach 
procedure  (SLAP)  to  Runway  (RWY)  15 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  VOR  RWY  15 
SIAP  at  Alta  Vista  Ranch  Airport.  Marfa. 
TX. 

DATES:  Comments  must  be  received  on 
or  before  September  1. 1994. 
ADDnESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch.  Air  Traffic 
Division.  Southwest  Region.  Docket  No. 
93-ASW-60.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  2601 
Meacham  Boulevard,  Room  663,  Forth 
Worth,  TX  between  9  a.m.  and  3  p.m. 
Monday  through  Friday,  except  Federal 
hohdays.  An  informal  docket  may  also 
be  examined  during  normal  business 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  vmtten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 
.  environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
hsted  under  the  caption  ADDRESSES. 
Ccmmenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Cximments  to  Airspace 
Docket  No.  93-ASW-60."  The  postcard 
wall  be  date  and  time  stamped  and 
returned  to  the  commenfer.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  Ail 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistance  Chief  Coimsel,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth.  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  pubHc 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
dotJcet. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Adrainistradon,  System 
Management  Branch,  Department  of 
Transportation,  Forth  Worth,  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 


also  request  a  copy  of  Advisory  Circular 
No.  11-2A  that  describes  the 
application  procediu-e. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  AGL,  at  Alta  Vista 
Ranch  Airport,  Marfa,  TX.  The 
development  of  a  VOR  RWY  15  SIAP 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  VOR  RWY  15 
SIAP  at  Alta  Vista  Ranch  Airport,  Marfa, 
TX. 

The  coordinates  for  this  airspau 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  on  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  Usted  in 
this  document  would  be  pubhshed 
subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  kwp  them 
operationally  current.  It,  therefore — (1) 
Is  not  a  "significant  rHgulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  nile"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  m<nimal.  Since  this  is  a 
routine  matter  that  vrill  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  en  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDEDJ 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  4«  U.S.C  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FK  9565.  3  CFR.  1959^ 
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1963  Comp.,  p.  389:  49 
11.69 


!T! 


Federal  Register  /  Vol 


U.S.C.  106(g);  14  CFR 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Ordei-  7400.9 A, 
Airspace  Designation  s  and  Reporting 
Points,  dated  June  12, 1993,  and 
effective  September  :  6,  1993,  is 
amended  as  follows: 


Paragraph  6005  Class 
extending  upward  from 
above  the  surface  oftht 


ASW  TX  E5  Marfa.  Alt^  Vista  Ranch 
Airport.  TX  [New] 

Marfa.  Alta  Vista  Ranct 

(Lat.  30°08'54"N..LoQg. 

That  airspace  extendi  ng 
feet  above  the  surface  w  i 
radius  of  Aita  Vista  Rac  ch 


Issued  in  Fort  Worth 
Helen  Fabian  Parke, 

Manager,  Air  Traffic  Diirision 

Region. 

(FR  Doc.  94-17799  FileH 

BlUiNO  COOC  4»10-1)-M 


£■  airspace  areas 
700  feet  or  more 
earth 


Airport,  TX 
103<'53'35"  W.) 
upward  from  700 

thin  a  6.9-mile 
Airport. 


TX.  on  July  5. 1994. 
Southwest 
7-20-94;  8:45  am) 


14  CFR  Part  73 

[Airspace  Docket  No.  ^»-AWP-8] 

Proposed  Modification  of  Restricted 
Areas  R-2303A  and  |R-2303B,  and 
Establishment  of  R-^303C,  Fort 
Huachuca,  A2 


AGENCY:  Federal  Avifction 
Administration  (FAi* .) 
ACTION:  Notice  of  pre  posed 


DOT. 

rulemaking. 


SUMMARY:  This  prop(  ised  rule  would 
amend  Restricted  Ar  3as  R-2303A  and 
R-2303B,  and  estabL  sh  R-2303C  at  Fort 
Huachuca.  AZ.  R-23D3A  would  be 
amended  to  exclude  the  Fort  Huachuca/ 
Libby  AAF/Sierra  Vi  5ta  Municipal 
Airport  from  the  rest  rioted  area  and 
provide  airspace  for  /isual  flight  rules 
(VFR)  access  to  the  a  irport  when  R- 
2303A  is  in  use.  The  proposal  would 
lower  the  floor  and  c  eiling  and  revise 
the  lateral  dimensiois  of  R-2303B  in 
order  to  accommodate  unmanned  aerial 
vehicle  training  proxies.  R-2303B 
would  be  further  subdivided  by 
redesignating  the  soi^theast  comer  of  the 
existing  area  as  a  separate  restricted 
area,  R-2303C.  Additionally  this  notice 
proposes  to  reduce  the  published  hours 
of  operation  for  R-2|03A  and  R-2303B. 
As  proposed,  the  tinie  of  designation  for 
the  new  area,  R-2305C,  would  be 
intermittent  by  a  Notice  to  Airmen 
(NOT AM).  These  changes  are  proposed 
to  accommodate  increased  training 


requirements  and  to  return  imneeded 
special  use  airspace  to  the  National 
Airspace  System  (NAS). 
DATES:  Comments  must  be  received  on 
or  before  August  26, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AWP-500  Docket  No. 
93-AWP-8,  Federal  Aviation 
Administration,  P.  O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Robinson,  Military  Operations 
Program  Office  (ATM-420),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  D.C.  20591;  telephone: 
(202)  493^050. ' 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic,  and 
pnergy-related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWP-8."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenier.  Send  comments  on 
environmental  and  land  use  aspects  to: 
Commander,  U.S.  Army  Garrison,  Attn: 
Mr.  John  Murray  ATZS-EHB,  Fort 
Huachuca,  AZ  85613-6000.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 


comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  £ind  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
amend  R-2303A  to  exclude  from  the 
restricted  area  the  airspace  from  the 
surface  to  1 ,500  feet  above  ground  level 
(ACL),  within  a  3-nautical-mile  radius 
of  the  Fort  Huachuca/Libby  AAF/Sierra 
Vista  Municipal  Airport.  The  airspace 
frtjm  the  surface  to  1,500  feet  ACL 
within  1-nautical-mile  either  side  of 
U.S.  Highway  90  would  also  be 
excluded.  This  would  provide  VFR 
access  to  the  airport  when  R-2303A  is 
in  use.  R-2303B  would  be  amended  by 
relocating  the  northern  boimdary  3 
miles  south  of  its  existing  position.  This 
would  better  accommodate  hang  gliding 
activity  that  takes  place  just  outside  of 
the  northwest  comer  of  existing  R- 
2303B.  R-2303B  would  also  be 
subdivided  to  designate  the 
southeastern  section  as  a  separate 
restricted  area,  R-2303C.  This  notice 
also  proposes  to  lower  the  floor  of  R- 
2303B  from  15,000  feet  MSL  to  8,000 
feet  MSL  in  order  to  accommodate 
unmanned  aerial  vehicle  training 
profiles.  The  ceiling  of  R-2303B  would 
be  lowered  from  FL  450  to  FL  300.  This 
new  subarea  would  extend  from  8,000 
feet  mean  sea  level  (MSL)  to  FL  300. 
The  U.S.  Army  has  determined  that 
there  is  no  longer  a  requirement  for 
restricted  airspace  above  FL  300, 
therefore,  that  airspace  would  be 
returned  to  the  NAS.  Lastly,  the  times 
of  designation  for  R-2303A  and  R- 
2303B  would  be  reduced  from 
"Monday-Saturday,  0700-1600  local 
time;  other  times  by  NOT  AM  at  least  24 
hours  in  advance,"  to  "Monday-Friday, 
0700-1600  local  time;  other  times  by 


NOTAM  at  least  24  hours  in  advance." 
Activation  of  R-2303C  would  be 
intermittent  by  NOTAM  at  least  24 
hours  in  advance.  Designation  of  R- 
2303C  is  proposed  to  accommodate 
hang  gliding  activities  that  occur  just 
outside  of  the  southeastern  comer  of 
existing  R-2303B.  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  Datum  83.  Section  73.23  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8B  dated  March  9,  1994. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It,         ,   I 
therefore^(l)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies  ( 

and  Procedures  (44  FR  1 1034;  Febmary      , 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as     ' 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air  - 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Enviroiunental  Review 

An  environmental  review  of  the 
proposal  wall  be  conducted  by  the  U.S. 
Army  and  the  FAA  prior  to  an  FAA  I 

final  decision  on  the  proposal.  The 
results  of  the  review  will  be  addressed        / 
in  any  subsequent  mlemaking  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— [AMENDED]^ 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a}, 
1510.  1522;  E.O.  10854,  24  FR  9565.  3  CFR. 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(g); 
14  CFR  11.69. 

2.  Section  73.23  is  amended  as 
follows: 

§73.23    [Amended] 

R-2303A    Fort  Huachuca,  AZ  [RevisedJ 

Boundaries.  Beginning  at  lat.  31''40'40"  N.. 
long.  110»11'02"W.; 
To  Jat  31°34'00"N.,  long.  110''08'32"  W.; 
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NOTAM  at  least  24  hours  in  advance." 
Activation  of  R-2303C  would  be 
intermittent  by  NOTAM  at  least  24 
hours  in  advance.  Designation  of  R- 
2303C  is  proposed  to  accommodate 
hang  ghding  activities  that  occur  just 
outside  of  the  southeastern  comer  of 
existing  R-2303B.  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  Datum  83.  Section  73.23  of 
part  73  of  the  Federal  Aviation 
Regulations  was  repubhshed  in  FAA 
Order  7400.8B  dated  March  9,  1994. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to  _ 
keep  them  operationally  current.  It, 
therefore^(l)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Pohcies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

An  environmental  review  of  the 
proposal  will  be  conducted  by  the  U.S. 
Army  and  the  FAA  prior  to  an  FAA 
final  decision  on  the  proposal.  The 
results  of  the  review  will  be  addressed 
in  any  subsequent  rulemaking  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 


PART  73— [AMENDED]^ 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510,  1522;  E.O.  10854,  24  FR  9565.  3  CFR. 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(g); 
14  CFR  11.69. 

2.  Section  73.23  is  amended  as 
follows: 

§73.23    [Amended] 

R-2303A    Fort  Huachuca,  AZ  {Revised) 

Boundaries.  Beginning  at  lat.  31''40'40"  N., 
long.  110»11'02"W.; 
ToJat.  31''34'00"N..  long.  110''08'32"  W.; 


To  lat.  31»34'0O"  N.,  long.  110"22'02"  W 

Ta,lat.  Sl-SroCN..  long.  110''23'02"  W. 

To  lat.  3r29'0O"  N..  long.  110''23'O2"  W 

To  lat.  31''29'00"N.,  long.  110''41'32"  W. 

To  lat.  31''34'0O"  N.,  long.  110°43'32"  W. 

To  lat.  31''38'30"N.,  long.  110'>42'b2"  W. 

To  lat.  31°38'30"N.,  long.  110''39'32"  W. 

To  lat.  3r41'0O"N.,  long.  110°33'32  "  VV. 

To  lat.  31<'41'0O"  N.,  long.  110''12'02"  W. 

To  the  point  of  beginning. 

Altitudes.  Surface  to  15,000  feet  MSL. 
excluding  the  airspace  from  the  surface  to 
1,500  feet  AGL  within  a  3-nautical-mile 
radius  of  the  Fort  Huachuca/Libby  AAF/ 
Sierra  Vista  Municipal  Airport,  AZ,  and 
excluding  the  airspace  from  the  surface  to 
1,500  feet  AGL  within  1-nautical-mile  either 
side  of  U.S.  Highway  90. 

Time  of  designation.  Monday-Friday, 
0700-1600  local  time;  other  times  by 
NOTAM  at  least  24  hours  in  advance. 

Controlling  agency.  FAA,  Albuquerque 
ARTCC. 

Using  agency.  U.S.  Army  Intelligence 
Center,  Fort  Huachuca,  AZ. 

R-2303B    Fort  Huachuca,  AZ  (Re^isedJ 

Boundaries.  Beginning  at  lat.  3l°45'00"  N., 
long.  110°20'02"W.; 

To  lat.  31''41'0O"N.,  long.  110°1202"\V. 

To  lat.  31''40'40"N..long.  110''11'02"  W. 

To  lat.  31°34'00"  N.,  long.  110'^8'32"  W. 
-  To  lat.  31'>34'0O"N.,  long.  110''22'02"  W. 

To  lat.  31''33'0O"N.,  long.  110°2302"  W 

To  lat.  31''29'00"  N.,  long.  110'>23'02"  W 

To  lat.  31''29'00"N.,  long.  110°25'02"  W. 

To  lat.  31024'00"N.,  long.  110°25'02"  W. 

To  lat.  31''24'0O"  N.,  long.  110''45'02"  W. 

To  lat.  3i*45'00"  N.,  long.  110''45'52"  W. 

To  the  point  of  beginning. 

Altitudes.  8,000  feet  MSL  to  FL  300. 

Time  of  designation.  Monday-Friday, 
0700-1600  local  time;  other  times  by 
NOTAM  at  least  24  hours  in  advance. 

ConUt)lling  agency.  FAA,  Albuquerque 
ARTCC. 

Using  agency.  U.S.  Army  Intelligence 
Center.  Fort  Huachuca,  AZ. 

R-2303C    Fort  Huachuca,  AZ  (New) 

Boundaries.  Beginning  at  lat.  31°3500"  N., 
long.  110°00'02"W.; 

To  lat.  31''24'00"  N.,  long.  110°00'02"  W.; 

To  lat.  31''24'00"  N.,  long.  110"'25'02"  W.; 

To  lat.  31°29'00"  N.,  long.  110°25'02"  VV.; 

To  lat.  31''29'00"N.,  long.  110''23'02"  VV 

To  lat.  31'>33'00"N.,  long.  110''23'02"  VV.; 

To  lat.  31°34'00"N.,  long.  110°22'02"  W.; 

To  lat.  31°34'00"N.,  long.  110°08'32  "  VV.; 

To  lat.  31°40'40"N.,long.  110°11'02"  VV  ; 

To  the  point  of  beginning. 

Altitudes.  15,000  feet  MSL  to  FL  300. 

Time  of  designation.  Intermittent  by 
NOTAM  at  least  24  hours  in  advance. 

Controlling  agency.  FAA,  Albuquerque 
ARTCC. 

Using  agency.  U.S.  Army  Intelligence 
Center,  Fort  Huachuca,  AZ. 

Issued  in  Washington,  DC,  on  )uly  8, 1994. 
Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  94-17800  Filed  7-20-94.  8:45  ami 
BILUNG  CODE  4»ia.13-p 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 

Proposed  Amendments  to  Commodity 
Pool  Operator  and  Commodity  Trading 
Advisor  Disclosure  Rules 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Extension  of  comment  period. 


SUMMARY:  On  May  16..  1994.  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  a  request  for 
public  comment  on  proposed  rules  to 
extensively  revise  the  Commission's 
part  4  disclosure  rules  appUcable  to 
commodity  pool  operators  and 
commodity  trading  advisors.  The 
original  comment  period  expires  on  July 
15, 1994.  59  FR  25351  (May  16. 1994). 
By  letter  dated  July  1 1 .  1994.  the 
Managed  Futures  Association  requested 
an  extension  of  the  comment  period  to 
August  17.  1994.  In  order  to  ensure  that 
all  interested  parties  have  an  adequate 
opportunity  to  submit  meaningful 
comments,  the  Commission  has 
determined  to  extend  the  comment 
period  as  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  August  17, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
Jean  A.  Webb,  Secretary  of  the 
Commission,  Commodity  Futures 
Trading  Commission,  2033  K  Street. 
NW.,  Washington,  DC  20581. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  C.  Ervin,  Deputy  Director/Chief 
Counsel  or  Barbara  Stem  Gold, 
Assistant  Chief  Counsel.  Division  of 
Trading  and  Markets.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washington,  DC  20581. 
Telephone:  (202)  254-8955. 

Issued  in  Washington.  DC,  on  July  14, 
1994.  by  the  Commission. 
Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 
(FR  Doc.  94-17696  Filed  7-20-94;  8:45  3m| 
BILLING  CODE  e3S1-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlhistration 

21  CFR  Part  101 
[Docket  No.  94N-01 55] 
RiN0905-AB68 

Food  Lat>eling;  Nutriion  Lat}eling  of 
Raw  Fruit,  Vogetablet,  and  Fish; 
Guidelines  for  Voluntary  Nutrition 
Lat)eling  of  Raw  Fruii  Vegetablos,  and 
Fish;  Identification  of  the  20  Most 
Frequently  Consumed  Raw  Fruit, 
Vegetables,  and  Rsh;  Correction 

AGENCV:  Food  and  Dnig  Administration. 

HHS. 

ACTION:  Proposed  rulel  correction. 


SUMMARY:  The  Food  ai  id  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  ap|  (eared  in  the 
Federal  Register  of  July  18. 1994  (59  FR 
36379).  The  document  proposed  to 
revise  the  guidelines  fcr  voluntary 
nutrition  labeling  of  riw  fniH, 
vegetables,  and  fish;  revise  the 
definition  for  complia|ice  with  respect 
to  adherence  by  retailers  to  those 
guidelines;  and  revise  the  labeling 
values  for  the  20  most  frequently 
consumed  raw  fruit,  vegetables,  and 
fish.  Certain  portions  of  section  VII.  C 
and  section  VIII.  in  this  Supplementary 
Information  section  wsre  inadvertently 
omitted  from  the  document.  This 
document  corrects  thak  error. 
DATES:  Submit  writtert  comments  by 
September  16, 1994. 1  he  agency  is 
proposing  that  any  finil  rule  t^at  may 
issue  based  on  this  pri)p>osaI  bdcame 
effective  30  days  after  publicati,on. 
ADDRESSES:  Written  c(  mments  to  the 
Dockets  Management  Jranch  (HFA- 
305).  Food  and  Drug/ dministration.   . 
rm.  1-23,  12420  Parlcliwn  Dr., 
Rockville,MD  20857. 
FOR  FURTHER  INF0RMA1  ION  CONTACT:  Jean 
A.  T.  Pennington,  Cen  ler  for  Food  Safety 
and  Apphed  Nutritior  (HFS-165).  Food 
and  Drug  Administrat  on.  200  C  St.  S\V., 
VVashington..DC  2020-  ,  202-205-5434. 

In  FR  Doc.  94-1728  ',  appearing  on 
page  36379,  in  the  Fe<  eral  Register  of 
July  18.  1994.  the  folk  wing  correction 
is  made: 

1.  On  page  36388,  ii  the  1st  column, 
in  section  VII.C,  in  lir  e  16.  the 
following  text  is  addei  after  the  word 
"existing"  and  before  he  word  "with" 
to  read  as  follows: 

*  *  *  signs  normally  w  )uld  have  been 
replaced  during  the  com  iliance  period. 
However,  FDA  does  not  I  lelieve  that  signs 
normally  would  have  be*  n  redesigned  during 
that  period.  Therefore,  th  b  costs  of  the 
proposed  regulation  are  <  dministrative  and 
redesign  costs.  FDA  estir  lates  that  the 


average  cost  of  redesigning  signs  to  label  raw 
fruits,  vegetables,  and  fish  is  SlOO  per  store. 
There  are  31.000  chain  stores  and  68.000 
independent  grocery  stores  that  fall  under  the 
compliance  guidelines.  Therefore,  if  those 
stores  currently  complying  with  the 
guidelines  conUnue  to  do  so,  costs  of 
compliance  would  be  approximately  S7.5 
million. 

VIII.  EfTective  Date 

FDA  is  proposing  that  Hnal 
regulations  and  voluntary  guidelines 
based  on  this  proposal  become  effective 
30  days  after  publication  in  the  Federal 
Register.  Under  the  act,  FDA  is 
scheduled  to  do  a  compliance  survey 
every  2  years.  The  first  survey  was 
conducted  in  November  and  December 
of  1992.  and  the  second  is  scheduled  for 
the  fall  of  1994.  While  FDA  would  like 
to  have  the  new  values  in  place  by  the 
fall,  the  agency  recognizes  that  it  is 
unlikely  that  it  will  be  able  to  do  so. 
Even  if  the  agency  were  to  complete  this 
rulemaking  by  that  time,  FDA 
recognizes  that  it  will  be  very  difficult 
for  firms  to  have  signs  in  place  that 
reflect  the  new  values  by  the  time  of  the 
survey.  Therefore.  FDA  advises  that 
regardless  of  whether  it  completes  this 
rulemaking  by  the  fall  or  not,  it  intends 
to  Hnd  a  store  to  be  in  compliance  if  it 
is  providing  nutrition  information  for 
raw  fruits,  vegetables,  and  fish  in 
accordance  *  *  •. 

Dated:  (uiy  19. 1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-17845  Filed  7-19-94;  12:10  pm] 

BILLING  CODE  416O-01-F 

POSTAL  SERVICE 

39  CFR  Part  111 

Revisions  to  Standards  Concerning 
Physical  Mailpiece  Dimensions, 
Addressing,  and  Address  Placement 

AGENCY:  Postal  Service. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Postal  Service  published 
in  the  Federal  Register  (59  FR  31178- 
31183)  on  June  17. 1994,  a  proposal  to 
amend  the  Domestic  Mail  Manual 
concerning  standards  defining  a 
mailpiece's  dimensions  and  relating 
them  to  processing  category  and  other 
criteria,  as  well  as  standards  concerning 
the  content  and  placement  of  delivery 
and  return  addresses;  the  location  of, 
and  the  use  of  a  ZIP  Code  or  ZIP+4  code 
in,  the  return  address  on  certain  mail; 
terms  related  to  post  office  boxes  and 
standards  for  their  use  in  addressing 
mail;  and  the  prohibition  of  dual 
addresses  on  certain  types  of  mail.  The 
Postal  Service  requested  comments  by 


August  1, 1994.  Owing  to  the  needs  of 

the  mailing  public,  from  whom  several 

requests  for  additional  time  were 

received,  the  Postal  Service  is  extending 

the  comment  period  to  September  16, 

1994. 

DATES:  Comments  on  the  proposed  rule 

must  be  received  on  or  before 

September  16, 1994. 

ADDRESSES:  Mail  or  deliver  written 

comments  to  the  Manager,  Mailing 

Standards,  U.S.  Postal  Service,  475 

L'Enfant  Plaza  SW.,  Washington,  DC 

20260-2419.  Copies  of  all  written 

comments  will  be  available  for 

inspection  and  photocopying  between  9 

a.m.  and  4  p.m.,  Monday  through 

Friday,  in  room  5610  at  the  above 

address. 

FOR  FURTHER  INFORMATION  CONTACT:  Leo 

F.  Raymond,  (202)  268-5199. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

[FR  Doc.  94-17781  Filed  7-20-94;  8:45  am] 

BILLING  CODE  mO-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[M118-01-5767,M121-01-€241;  AMS-FRL- 
5014-8] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes:  State  of  Michigan 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  proposes  to 
approve  revisions  to  the  Michigan  State 
Implementation  Plan  (SIP)  for 
attainment  and  maintenance  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  These  revisions 
pertain  to  the  Detroit-Ann  Arbor' 
moderate  ozone  nonattainment  area 
which  includes  the  following  counties: 
Livingston,  Macomb.  Monroe.  Oakland. 
Saint  Clair.  Washtenaw,  and  Wayne. 
The  revisions  being  proposed  for 
approval  are  the  1990  base  year 
emission  inventory,  basic  vehicle 
inspection  and  maintenance  (I/M),  and 
redesignation  of  the  Detroit-Ann  Arbor 
area  to  attainment  for  ozone  and 
corresponding  175A  maintenance  plan. 
DATES:  Comments  on  these  proposed 
actions  must  be  received  in  writing  by 
August  22, 1994  and  will  be  considered 
before  taking  final  action  on  these  SIP 
revisions. 

ADDRESSES:  Written  comments  should 
be  sent  to  Carlton  T.  Nash,  Chief. 


Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
United  States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604. 
Copies  of  these  SIP  revisions  and 
USEPA 's  analyses  are  available  for 
inspection  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Nwia,  Environmental    . 
Engineer,  Regulation  Development 
Section,  Air  Toxics  and  Radiation 
Branch  (AT-18J),  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6081. 
Anyone  wishing  to  come  to  Region  5 
offices  should  contact  Jacqueline  Nwia 
first. 

SUPPLEMENTARY  INFORMAflON:  This 
document  contains  a  number  of 
submittals  for  which  the  USEPA  is 
proposing  action.  For  purposes  of 
clarity,  the  following  Table  of  Contents 
is  provided  as  a  guide  for  this  action. 

Table  of  Contents 

A.  1990  Base  Year  Emission  Inventory 

I.  Background 

II.  Review  of  the  State  Submittal 

III.  Proposed  Action 

B.  Inspection  and  Maintenance 

I.  Background  and  Review  Criteria 

II.  Finding  of  USEPA  Review 

III.  Proposed  Action 
C  Redesignation 

I.  Background 

II.  Evaluation  Criteria 

III.  Review  of  State  Submittal 

1.  Attainment  of  the  Ozone  NAAQS 

2.  Meeting  Applicable  Requirements  of 
Section  nOand  Part  D 

(A)  Section  110  Requirements 

(B)  Part  D  Requirements 

(Bl)  Subpart  1  of  Part  D— Section  172(c) 

Provisioms 
(B2)  Subpart  I  of  Part  D— .Section  176 

Conformity  Provisions 
<B3)  Subpart  2  Requirements 

3.  Fullv  Approved  SIP  Under  Section 
110(k)o{theAct. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures. 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  175A. 

(A)  Emissions  Inventory— B'ase  Year 
Inventory  ' 

(B)  Demonstration  of  Maintenance — 
Projected  Invenforie's 

(C)  Verification  of  Continued  Attainment 

(D)  Contingency  Plan 

(E)  Subsequent  Maintenance  Plan 
Revisions 

IV.  Proposed  Action 

D.  Procedural  Background      - 

E.  Regulatory  Process 

A.  Emissions  Inventory 

The  inventory  was  submitted  by  the 
State  to  satisfy  certain  Federal 
requirements  for  an  approvable 
nonattainment  area  ozone  SIP  for  the 
Detroit/Ann  Arbor  area  in  Michigan. 
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Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J), 
United  States  Environmental  Protection 
Agency,  Region  5,  n  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604. 
Copies  of  these  SIP  revisions  and 
USEPA's  analyses  are  available  for 
inspection  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Nwia,  Environmental 
Engineer,  Regulation  Development 
Section,  Air  Toxics  and  Radiation 
Branch  (AT-18J),  United  States 
Environmental  Protection  Agency, 
Region  5,77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6081. 
Anyone  wishing  to  come  to  Region  5 
offices  should  contact  Jacqueline  Nwia 
first. 

SUPPLEMENTARY  INFORMAflON:  This 
document  contains  a  number  of 
submittals  for  which  the  USEPA  is 
proposing  action.  For  purposes  of 
clarity,  the  following  Table  of  Contents 
is  provided  as  a  guide  for  this  action. 

Table  of  Contents 

A.  1990  Base  Year  Emission  Inventory 

I.  Background 

II.  Review  of  the  State  Submitlal 

III.  Proposed  Action 

B.  Inspection  and  Maintenance 

I.  Background  and  Review  Critpria 

II.  Finding  of  USEPA  Review 

III.  Proposed  Action 
C  Redesignation 

I.  Background 

II.  Evaluation  Criteria 

III.  Review  of  State  Submittal 

1.  Attainment  of  the  Ozone  NAAQS 

2.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D 

(A)  Section  110  Requirements 

(B)  Part  D  Requirements 

(Bl)  Subpart  1  of  Part  E)— Section  172(c) 

Provisions 
(B2)  Subpart  1  of  Part  D— Section  176 

Conformity  Provisions 
IB3)  Subpart  2  Requirements 

3.  Fullv  Approved  SIP  Under  Section 
110(k)oftheAct. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures. 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  175A. 

(A)  Emissions  Inventory— Rase  Year 
Inventory  ' 

(B)  Demonstration  of  Maintenance — 
Projected  Inventories 

(C)  Verification  of  Continued  Attainment 

(D)  Contingency  Plan 

(E)  Subsequent  Maintenance  Plan 
Revisions 

IV.  Proposed  Action 

D,  Procedural  Background      - 

E.  Regulatory  Process 

A.  Emissions  Inventory 

The  inventory  was  submitted  by  the 
State  to  satisfy  certain  Federal 
requirements  for  an  approvable 
nonattainment  area  ozone  SIP  for  the 
Detroit/Ann  Arbor  area  in  Michigan. 


A  detailed  analysis  of  Michigan's 
1990  Base  Year  Emission  Inventory  SIP 
submittal  is  contained  in  the  USEPA's 
technical  support  document  (TSD). 
dated  January  27, 1994  from  Jeanette 
Marrero  to  the  Docket,  entitled  "TSD  for 
Proposed  Revision  to  Michigan's  Ozone 
SIP  for  the  1990  Base  Year  Emissions 
Inventory  for  Areas  Designated 
Nonattainment  for  Ozone"  (Emission 
Inventory  TSD),  which  is  available  from 
the  Region  5  office  listed  above. 

/.  Background 

Under  the  Act,  States  have  the 
responsibility  to  inventory  emissions 
contributing  to  NAAQS  nonattainment, 
to  track  these  emissions  over  time,  and 
to  ensure  that  control  strategies  are 
being  implemented  that  reduce 
emissions  and  move  areas  towards 
attainment.  The  Act  requires  ozone 
nonattainment  areas  designated  as 
moderate,  serious,  severe,  and  extreme. 
to  submit  a  plan  within  3  years  of  1990 
to  reduce  volatile  organic  compounds 
(VOC)  emissions  by  15  percent  within  6 
years  after  1990.  The  baseline  level  of 
emissions,  from  which  the  15  percent 
reduction  is  calculated,  is  determined 
by  adjusting  the  base  year  inventory  to 
e.xclude  biogenic  emissions  and  certain 
emission  reductions  not  creditable 
towards  the  15  percent.  The  1990  base 
year  emissions  inventory  is  the  primary 
inventory  from  which  the  periodic 
inventory,  the  reasonable  further 
progress  (RFP)  projection  inventory,  and 
the  modeling  inventory  are  derived. 
Further  information  on  these 
inventories  and  their  purpose  can  be 
found  in  the  "Emission  Inventory 
Requirements  for  Ozone  SIP,"  USEPA. 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS),  Research  Triangle 
Park,  North  Carolina,  March  1991.  The 
base  year  inventory  may  also  serve  as 
part  of  statewide  inventories  for 
purposes  of  regional  modeling  in 
transport  areas.  The  base  year  inventory 
plays  an  important  role  in  modeling 
demonstrations  for  areas  classified  as 
moderate  and  above  outside  transport 
regions. 

The  air  quality  planning  requirements 
for  marginal  to  extreme  ozone 
nonattainment  areas  are  set  out  in 
section  182{a)-(e)  of  title  I  of  the  Act. 
Furtlier,  the  USEPA  has  issued  a 
General  Preamble  describing  USEPAs 
preliminary  views  on  how  USEPA 
intends  to  review  SIP  revisions 
submitted  under  title  1  of  the  Act. 
including  requirements  for  the 
preparation  of  the  1990  base  year 
inventory  (57  FR  13502.  April  16.  1992 
and  57  FR  18070,  April  28,  1992). 
Because  USEPA  is  describing  its 
interpretations -here  only  in  broad  terms. 


the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  proposal  and  the  supporting 
rationale.  In  this  rulemaking  action  on 
the  Michigan  ozone  base  year  emissions 
inventory,  USEPA  is  proposing  to  applv 
its  interpretations  taking  into 
consideration  the  specific  factual  issues 
presented.  Thus,  USEPA  will  consider 
any  comments  submitted  within  the 
comment  period  before  taking  final 
action  on  this  proposal. 

Those  States  containing  ozone 
nonattainment  areas  classified  as 
marginal  to  extreme  are  required  under 
section  182(a)(1)  of  the  Act  to  submit  a 
final,  comprehensive,  accurate,  and 
current  inventory  of  actual  ozone 
season,  weekday  emissions  from  all 
sources  within  2  years  of  enactment 
(November  15.  1992).  This  inventon,  is 
for  calendar  year  1990  and  is  denoted  as 
the  base  year  inventory.  It  includes  both 
anthropogenic  and  biogenic  sources  of 
volatile  organic  compounds  (VOC). 
nitrogen  oxides  (NOx),  and  carbon 
monoxide  (CO).  The  inventorv  is  to 
address  actual  VOC,  NOy.  and  CO 
emissions  for  the  area  during  peak 
ozone  season,  which  is  generally 
comprised  of  the  summer  months  All 
stationary  point  and  area  sources,  as 
well  as  highway  mobile  sources  within 
the  nonattainment  area,  are  to  be 
included  in  the  compilation.  Available 
guidance  for  preparing  emission 
inventories  is  provided  in  the  G^ne.-al 
Preamble  (57  FR  13498,  April  16.  1992). 

The  inventory  was  submitted  by  the 
State  to  USEPA  on  January  5.  1993  as 
a  proposed  revision  to  the  SIP.  The  State 
of  Michigan  held  a  public  hearing  on 
August  2.  1993  to  receive  public 
comment  on  the  1990  base  year 
emission  inventory  for  Detroit/ Ann 
Arbor  nonattainment  areas  and  certified 
the  hearing  to  the  USEPA  in  a  submittal 
on.  November  15,  1993.  Supplemental 
information  was  also  submitted  on 
November  29,  1993. 

The  emission  inventory  was  reviewed 
by  USEPA  to  determine  completeness 
shortly  after  its  submittal,  in  accordance 
with  the  completeness  criteria  set  out  at 
40  Code  of  Federal  Regulations  (CFR) 
part  51,  appendix  V,  as  amended  by  57 
FR  42216  (August  26,  1991).  The 
submittal  was  found  to  be  complete  on 
March  16,  1993  with  the  exception  of 
evidence  of  a  public  hearing.  After 
receiving  evidence  of  the  public 
hearing,  a  letter  from  David  Kee. 
Director,  Air  and  Radiation  Division. 
USEPA,  Region  5,  dated  January  7.  1994 
was  sent  to  the  Governor's  designee 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  lo  be  taker, 
in  the  review  process. 
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U.  Review  of  State  Su  bmittal 

When  reviewing  the  final  inventory. 
USEPA  used  the  Levil  I.  n.  and  III. 
ozone  nonattainmentj  inventory  quality 
review  checklists  provided  by  the 
OACPS  to  determine 
and  approvability  of' 
inventory. 

Level  I  is  essentially^  the  initial  level 
of  broad  review  that  1 JSEPA  perfonns  in 


the  acceptance 
he  final  emission 


order  to  determine  if 
preparation  guidance 


the  inventory 
requirements 


found  in^fee  report  "!  Amission  Inventory 
Requirements  for  Ozc  ne  SIPs"  (EPA- 
450/4-91-011)  have  1  »een  met.  The 
Level  n  review  addresses  completeness, 
procedures  and  consistency  for  each  of 
the  four  general  soun  e  types  in  the 
inventory:  stationary  joint  and  area 
sources,  highway  mo  )ile  sources,  and 
non-highway  mobile  sources.  The  data 
quality  is  also  evalua  ed.  Detailed  Level 
I  arfd  n  review  procec  ures  can  be  found 
in  the  following  document:  "Quality 
Review  Guidelines  for  1990  Base  Year 
Emission  Inventories, 
Research  Triangle  Pai  k,  NC,  July  27. 
1992. 

Level  ni  review  prdcedures  are 
specified  in  a  meraon  ndum  from  J. 
David  Mobley.  Chief. 
Inventory  Branch,  am  1  G.  T.  Helms. 
Chief.  Ozone/CO  Proj  rams  Branch,  to 
Air  Branch  Chiefs.  Rt  ^ion  I-X,  "1990 
Ozone/CO  SIP  Emissi  on  Inventory  Level 
III  Acceptance  Criteri  i,"  October  7,  1992 
and  revised  in  a  mem  Drandum  from 
lohn  Seitz,  Director,  ( )AQPS,  to 


Detroit/Am  AftXK 


Detroit/Ann  Artxx 


Detroit/Ann  Aftxy  .„ 


'  VMT  is  the  number  of 
nf  various  types,  preferably 


Regional  Air  Division  Directors,  Region 
I-X,  "Emission  Inventory  Issues."  June 
24, 1993.  The  Level  III  review  process 
is  outlined  here  and  consists  of  10 
points  that  the  inventory  must  include. 
For  a  base  year  emission  inventory  to  be 
acceptable  it  must  pass  all  of  the 
following  acceptance  criteria: 

1.  An  approved  Inventory  Preparation 
Plan  (IPP)  was  provided  and  the  QuaUty 
Assurance  program  contained  in  the  IPP 
was  performed  and  its  implementation 
documented. 

2.  Adequate  documentation  was 
provided  that  enabled  the  reviewer  to 
determine  the  emission  estimation 
proced^iTTs  md  the  data  sources  used  to 
develop  ti»e  inventory. 

3.  The  point  source  inventory  must  be 
complete. 

4.  Point  source  emissions  must  have 
been  prepared  or  calculated  according 
to  the  current  USEPA  guidance. 

5.  The  area  source  inventory  must  be 
complete. 

6.  The  area  source  emissions  must 
have  been  prepared  or  calculated 
according  to  the  current  USEPA 
guidance. 

7.  Biogenic  emissions  must  have  been 
prepared  according  to  current  USEPA 
guidance  or  another  approved 
technique.  : 

8.  The  method  (e.g..  Highway 
Performance  Monitoring  System  or  a 
network  transportation  planning  model) 
used  to  develop  Vehicle  Miles  Traveled 
(VMT) »  estimates  must  follow  USEPA 
guidance,  which  is  detailed  in  the 


document.  "Procedures  for  Emission 
Inventory  Preparation,  volume  IV: 
Mobile  Sources."  USEPA.  Office  of 
Mobile  Sources  and  OAQPS.  Ann 
Arbor,  Michigan,  and  Research  Triangle 
Park,  North  Carolina,  December  1992. 
The  VMT  development  methods  were 
adequately  described  and  documented 
in  the  inventory  report. 

9.  The  MOBILE  model  was  correctly 
used  to  produce  emission  factors  for 
each  of  the  vehicle  classes. 

10.  Non-road  mobile  emissions  were 
prepared  according  to  current  USEPA 
guidance  for  all  of  the  source  categories. 

The  base  year  emission  inventory  will 
be  approved  if  it  passes  Levels  i,  II,  and 
III  of  the  review  process. 

The  USEPA  rsviewed  the  State 
submittal  using  the  Level  I,  II  and  III 
criteria  noted  above.  These  findings  are 
discussed  further  in  the  Emission 
Inventory  TSD. 

///.  Proposed  Action 

The  USEPA  is  proposing  to  fully 
approve  the  ozone  emission  inventor>' 
SIP  submitted  to  USEPA  for  the  Detroit/ 
Ann  Arbor  area  as  meeting  the  section 
182(a)(1)  requirements  of  the  Act  for 
emission  inventories.  The  State  has 
submitted  a  complete  inventory 
containing  point,  area,  biogenic,  on- 
road,  and  non-road  mobile  source  data, 
and  accompanying  documentation. 
Emissions  from  these  groupings  of 
sources  are  presented  in  the  following 
tables: 


Daily  VOC  Emissions  From  All  Sources— Tons/Summer  Weekday 


Ozone  nc  nattainment  area 


PowH 
source 

emissions 


167.08 


Area  source 
emissions 


252.27 


Orvroad 
motMie 
source 

emissions 


327.00 


Notvroad 
mobile 
source 

emissions 


531.03 


Biogenic 
emissions 


113.90 


Total 

emissions 


1391.28 


-  Daily  CO  Emissions  From  All  Sources— To>js/Summer  Weekday 


one  nonattainment  area 


Point 

source 

en>tssions 


146.28 


Area  source 
emissions 


45.22 


On-road 
mobile 
source 

emissions 


3058.00 


Non-road 
motxle 
source 

emissions 


862.54 


Total 
emissions 


4112.04 


Daily  NOx  Emissions  From  All  Sources— Tons/Summer  Weekday 


O;  one  nonattainment  area 


Point 

source 

emissions 


734.62 


Area  source 
emissions 


56.36 


On-road 
mobile 
source 

emissions 


437.00 


Non-road 
mobile 
source 

emissions 


108.22 


Total 
emissions 


1336.20 


ir  lies 


traveled  by  vehicles 
breach  link  of  the 


highway  system.  The  VMT  is  estimated  using 
various  models  and/or  methods. 
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Detailed  information  on  how  each  of. 
the  above  source  category  groupings  was 
determined  is  included  in  the  Emission 
Inventory  TSD. 

B.  Inspection  and  Maintenance 

A  detailed  analysis  of.the  Michigan  U 
M  SIP  submittal  is  contained  in  the 
USEPA '8  TSD,  dated  February  1. 1994 
from  Brad  Beeson  to  the  Docket,  entitled 
"Technical  Review  of  the  Michigan  SEP 
Submittal  to  Revise  the  I/M  Program  in 
Southeast  Michigan"  (I/M  TSD),  which 
is  available  bom  the  Region  5  office 
listed  above. 

I.  Background  and  Review  Criteria 

The  Act  requires  States  to  make 
changes  to  improve  existing  I/M 
programs  or  ifnplement  new  ones. 
SecUon  182(a)(2)(B)(i)  requires  States  to 
submit  SEP  revisions  for  any  ozone 
nonattainment  area  which  has  been 
classified  as  marginal,  piu^uant  to 
section  181(a)  of  the  Act,  with  an 
existing  I/M  program  that  was  part  of  a 
SIP  prior  to  enactment  of  the  Act.  or  any 
area  that  was  required  by  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act)  to 
have  an  I/M  program,  to  bring  the 
program  up  to  the  level  required  in  pre- 
1990  USEPA  guidance,  or  to  what  had 
been  committed  to  previously  in  the 
SIP,  whichever  was  more  stringent. 
Areas  classified  as  moderate  and  worse 
ozone  nonattainment  areas  were  also 
subject  to  this  requirement  to  improve 
grograms  to  this  level. 

On  November  15, 1993  the  Michigan 
Department  of  Natural  Resources 
(MDNR)  submitted  to  the  USEPA  a 
revision  to  the  Michigan  SIP  which  was 
intended  to  address  tie  requirements  for 
an  I/M  program  in  the  Detroit/Um 
/^bor  area.  The  revision  included 
legislation  which  was  signed  into  law 
by  Governor  Engler  on  November  13, 
1993.2 

At  the  same  time  as  this  legislation 
was  being  developed,  the  MDNR  was 
also  in  the  process  of  developing  a 
redesignation  request  from  ' 
nonattainment  to  attainment  for  the 
Detroit-Ann  Arbor  moderate  ozone 
nonattainment  area. 

Section  107(d)(3)(E)  of  the  Act  states 
that  an  area  can  be  redesignated  to 
attainment  if  certain  conditions  are  met. 
One  of  these  conditions  is  that  the 
USEPA  has  fully  approved  the 
appUcable  implementation  plan  under 


'  In  addition  to  l^islation  revising  the  I/M 
program  in' the  Detroit-Ann  Arixw  area,  the  State 
also  submitted  adopted  legislation  establishing  an 
I/M  program  on  the  west  .side  of  the  State.  For 
reasons  of  clarity,  however,  that  program  will  be  the 
subject  of  a  future  Federal  Rcgigter  notice.  Today's 
rulemalting  only  addresses  the  State's  submittal 
related  to  the  program  In  the  Detroit-Ann  Arbor 
Mrea. 
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Detailed  information  on  how  each  of. 
the  above  source  category  groupings  was 
determined  is  included  in  the  Emission 
Inventory  TSD. 

B.  Inspection  and  Maintenance 

A  detailed  analysis  of.the  Michigan  V 
M  SIP  submittal  is  contained  in  the 
USEPA's  TSD,  dated  February  1. 1994 
from  Brad  Beeson  to  the  Docket,  entitled 
"Technical  Review  of  the  Michigan  SIP 
Submittal  to  Revise  the  I/M  Program  in 
Southeast  Michigan"  (I/M  TSD),  which 
is  available  from  the  Region  5  office 
listed  above. 

/.  Background  and  Review  Criteria 

The  .\ct  requires  States  to  make 
changes  to  improve  existing  L/M 
programs  or  ihfiplement  new  ones. 
SecUon  182(a)(2)(B)(i)  requires  States  to 
submit  SEP  revisions  for  any  ozone 
nonattainmont  area  which  has  been 
classified  as  marginal,  pursuant  lo 
section  181(a)  of  the  Act,  with  an 
existing  I/M  program  that  was  part  of  a 
SIP  prior  to  enactment  of  the  Act,  or  any 
area  that  was  required  by  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act)  to 
have  an  I/M  program,  to  bring  the 
program  up  to  the  level  required  in  pre- 
1990  USEPA  guidance,  or  to  what  had 
been  committed  to  previously  in  the 
SIP,  whichever  was  more  stringent. 
Areas  classified  as  moderate  and  worse 
ozone  nonattainment  areas  were  also 
subject  to  this  requirement  to  improve 
grograms  to  this  level. 

On  November  15. 1993  the  Michigan 
Department  of  Natiual  Resources 
(MDNR)  submitted  to  the  USEPA  a 
revision  to  the  Michigan  SIP  which  was 
intended  to  address  the  requirements  for 
an  1/M  program  in  the  Detroit/Um 
Arbor  area.  The  revision  included 
legislation  which  was  si^ed  into  law 
by  Governor  Engler  on  November  13. 
1993.2 

At  the  same  time  as  this  legislation 
was  being  developed,  the  MDNR  was 
also  in  the  process  of  developing  a 
redesignation  request  from 
nonattainment  to  attainment  for  the 
Detroit-Ann  Arbor  moderate  ozone 
nonattainment  area 

Section  107(d)(3)(E)  of  the  Act  states 
that  an  area  can  be  redesignated  to 
attainment  if  certain  conditions  are  met. 
One  of  these  conditions  is  that  the 
USEPA  has  fully  approved  the 
apphcable  implementation  plan  under 


'  In  addition  to  l^islation  revising  the  I/M 
program  in' the  Detroit-Ann  Arix>r  area,  the  State 
also  submitted  adopted  tegistation  establishing  an 
I/M  program  on  the  west  .side  of  the  State.  For 
reasons  of  clarity,  however,  that  program  will  be  t.he 
subject  of  a  future  Federal  Regigter  notice.  Today's 
rulemalting  only  addresses  the  State's  submittal 
related  to  the  program  In  the  Detroit-Ann  Artxir 


section  1 10(k)  and  that  the  State  has  met 
all  apphcable  requirements  of  section 
110  and  part  D.  The  USEPA's  current 
approvabihty  criteria  for  I/M  in  part 
require  fully  adopted  rules  for  all 
aspects  of  the  proposed  SIP  revision.  In 
addition,  all  SIPs  submitted  must  be 
subject  to  pubhc  hearing  before  they  can 
be  approved. 

On  November  5,  1992  (57  FR  52950). 
the  USEPA  pubhshed  a  final  rule  (1/M 
Rule)  establishing  I/M  requirements 
pursuant  to  section  182.  On  June  28. 
1994  the  USEPA  pubhshed  a  proposal 
to  amend  requirements  pertaining  to  SIP 
submissions  for  areas  required  to 
implement  a  basic  I/M  program  that 
submit,  and  otherwise  qualify  for 
approval  of ,  a  redesignation  request 
("Proposed  I/M  Redesignation  Rule"). 
The  authority  for  that  amendment  is 
discussed  in  that  proposal. 

The  I/M  Redesignation  Rule  proposes 
to  allow  areas  that  have  requested 
redesignation  to  attaimnent.  and  are 
otherwise  ehgible  to  obtain  approval  of 
the  request,  to  defer  adoption  and 
implementation  of  otherwise  apphcable 
requirements  established  in  the 
originally  promulgated  I/M  rule.  For 
such  areas,  the  USEPA  does  not  beheve 
it  is  necessary  to  revise  or  adopt  new 
regulations  which  are  not  essential  for 
clean  air,  and  which  would  not  be 
implemented  after  redesignation 
occurred  because  they  are  not  necessary 
for  maintenance.  The  proposed  rule 
apphes  only  to  areas  that  by  virtue  of 
their  air  quality  classification  are 
required  to  implement  a  basic  I/M 
program  and  that  submit  and  obtain 
approval  of  a  redesignation  request. 

For  such  areas,  the  l/M  Rt3designation 
Rule  proposes  that  the  I/M  component 
of  the  ly'M  SIP  contain  the  following  four 
criteria: 

(1)  Legislative  authority  for  basic  I/M 
meeting  all  the  requirements  of  subpart 
S  such  that  implementing  regulations 
can  be  adopted  without  any  further 
legislative  action, 

(2)  A  provision  in  the  SIP  providing 
that  basic  I/M  be  placed  in  the 
contingency  measures  portion  of  the 
maintenance  plan  upon  redesignation, 

(3)  a  contingency  measure  consisting 
of  a  commitment  by  the  Governor  or 
his/her  designee  to  adopt  regulations  to 
implement  the  I/M  program  in  response 
to  a  specified  triggering  event,  and 

(4)  a  conunitment  that  includes  an 
enforceable  schedule  for  the  adoption 
and  implementation  of  a  basic  I/M 
program  including  appropriate 
milestones  in  the  event  the  contingency 
measure  is  triggered. 

In  this  rulemaking,  the  USEPA  is 
considering  Michigan's  I/M  submittal 
based  on  the  propoised  I/M  requirements 


for  areas  otherwise  eligible  for 
redesignation.  If  the  State's 
redesignation  request  is  not  otherwise 
eligible  for  approval  at  the  time  the 
USEPA  takes  final  action  on  it,  or  if  the 
proposed  I/M  requirements  for 
redesignation  are  not  codified, 
Michigan's  submittal  will  be  judged  by 
the  current  I/M  approvability  criteria  as 
detailed  in  the  USEPA's  final  I/M  rule 
promulgated  on  November  5. 1992. 
As  discussed  in  the  I*roposed  I/M 
Redesignation  Rule,  while  the  USEPA 
considers  the  redesignation  request,  the 
State  continues  to  be  required  to  meet 
all  the  ciurent  SIP  submission 
requirements  including  fully  adopted 
rules  and  specific  implementation 
deadlines  as  required  under  40  CFR 
§51.372  of  the  I/M  Rule.  If  the  State 
does  not  comply  with  these 
requirements,  it  could  be  subject  to 
sanctions  pursiiant  to  section  179.  If  the 
redesignation  request  is  approved,  any 
sanctions  already  imposed  or  any 
sanctions  clock  already  triggered  would 
be  terminated. 

//.  Finding  of  USEPA  Review 

On  November  15. 1993  the  State 
submitted  a  redesignation  request 
including  I/M  as  a  contingency  measure 
for  the  Detroit -Aim  Arbor  area  to  the 
USEPA. 

Using  the  proposed  I/M  Redesignation 
Rule  criteria  for  areas  redesignating 
from  nonattainment  to  attainment. 
Michigan's  1/M  SIP  submittal  for  the 
Detroit-Ann  Arbor  area  is  acceptable. 
The  State  held  pubhc  hearings  on  the 
State's  submittal  February  14,  1994  in 
Detroit,  Michigan. 

With  respect  to  the  first  element  of  the 
four  criteria,  the  proposed  I/M 
Redesignation  Rule  requires  "legislative 
authority  for  basic  I/M  such  that 
implementing  regulations  can  be 
adopted  without  any  further  legislative 
action."  The  legislation  adopted  by 
Michigan  as  a  whole  includes  all  the 
essential  elements  of  a  salisfaaory  basic 
I/M  program.  The  essential  elements 
include: 

•  Describing  the  networx  type  ("test 
and  repair").^ 

•  Listing  ofgeographic  coverage  of 
program  (Wayne.  Oakland.  Macomb, 
and  possibly  Washtenaw  if 
redesignated,  or  Wayne,  Oakland, 
Macomb,  Washtenaw,  St.  Qair, 
Livingston,  and  Monroe  if  not 
redesignated). 

•  Specifying  the  test  type  and 
procedure  (idle  test  with  BAR  90 
equipment). 


'The  parci)tb>>l)c<il  Information  refers  lo  llje 
specifics  in  the  Detroil-Ann  Aitjor,  Mlchigjn 
legislation. 
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•  Listing  of  other  applicable  testing 
procedures  (visual  tampering 
inspection).  \ 

•  Defining  subjedt  vehicle  population 
(1«>75  and  later).      j 

•  Specifying  testikig  frequency  (every 
12  months).  } 

•  Granting  authority  to  a  State  agency 
to  develop  necessary  rules  (MDNR). 

•  Establishing  thf  enforceable 
obligation  in  the  rulte  ({>ersons  shall  not 
drive  a  motor  vehicle  without  a  valid 
emissions  certificate  of  compUance  or 
waiver).  J 

In  addition  to  denning  the  elements 
essential  to  the  defi|iition  of  an  I/M 
program,  the  legislation  grants  the 
authority  to  MDNR  io  develop  the  rest 
of  the  language  necessary  to  make  the 
program  complete.  Including  technical 
and  administrative  oetails.  No  further 
legislative  action  is  pecessary  to 
authorize  or  implement  the  program. 

In  the  event  of  recjesignation,  the 
USEPA  beheves  that  the  States's 
approach  to  implement  I/M  in  the 
counties  of  Wayne.  Dakland,  Macomb, 
and  Washtenaw  counties  is  acceptable 
and  meets  the  population  requirements 
(geographic  coverage)  specified  in  the  1/ 
M  rule  (40  CFR  51.350). 

Because  the  State  has  authorized  and 
provided  the  essentials  of  an  I/M 
program  in  its  adopted  legislation,  the 
first  element  of  the  criteria  proposed  in 
the  I/M  Redesignatipn  Rule  is  satisfied. 

The  second  elemant  of  the  I/M 
Redesignation  Rule  proposes  to  require 
"a  provision  in  the  ',  JIP  providing  that 
basic  I/M  be  placed  in  the  contingency 
measures  portion  oi.the  maintenance 
plan  upon  redesign)  tion."  This 
requirement  is  satis  led  by  the  provision 
of  section  8(2)(a)  wl  ich  requires  a  basic 
I/M  program  to  be  ii  nplemented  as  a 
contingency  measui  e. 

The  third  and  fou  rth  elements  of  the 
proposed  I/M  Redesignation  Rule 
require  an  enforcealile  schedule  and 
commitment  by  the  Governor  or  his/her 
designee  for  the  adcption  and 
implementation  of  a  basic  I/M  program 
upon  a  specified,  ap  propriate  triggering 
event.  These  elements  are  satisfied 
based  on  language  s  ubmitted  to  the 
USEPA  on  Novemb^tr  15. 1993  under 
separate  cover,  within  the  State's 
redesignation  application.  Section  6.8.3 
of  the  State's  South)  sast  Michigan 
Redesignation  TSD  states 
"implementation  of  the  contingency 
measurefs]  will  be  qompleted  in  a  time- 
frame consistent  wi^  schedules  of 
implementation  required  for  SIPs  under 
title  I  of  the  Act  anq  corresponding 
regulations."  This  commitment  was 
submitted  to  the  U^EPA  on  November 
15, 1993  under  the  Signature  of  Roland 
Harmes,  the  Governor's  designee.  The 


USEPA  assumes  that  the  effective  date 
of  the  basic  I/M  legislation  as  a 
contingency  measure  is  the  date  that  \he 
State  determines  that  a  basic  I/M 
program  is  necessary,  as  shown  by  the 
urban  airshed  model  (UAM),  to  correct 
a  violation  of  the  ozone  NAAQS.  The 
USEPA  further  assumes  that  the  basic  1/ 
M  program  will  be  implemented  in  the 
Detroit-Ann  Arbor  area  as  a  contingency 
measure  1  year  from  the  effective  date 
of  the  legislation  as  stipulated  in  the  1/ 
M  rule  40  CFR  51.373(b).'' 

While  the  USEPA  is  proposing 
approval  of  the  State's  I/M  submittal 
based  on  the  criteria  proposed  in  the  1/ 
M  Redesignation  Rule,  if  the  State's 
redesignation  request  is  not  approved, 
or  if  the  alternative  approval  criteria 
applicable  to  redesignation  is  not 
codified  as  proposed,  the  State's 
submittal  must  be  judged  against  the 
current  I/M  approvabifity  criteria  which 
require  fully  adopted  rules  for  all 
aspects  of  the  program,  as  detailed  in 
USEPA's  final  I/M  rule  of  promulgated 
on  November  5, 1992.  The  State's 
submittal  would  then  not  be  approvable 
because  the  submittal  does  not  include 
detailed  rules,  including  cut  points,  test 
procedures  and  standards,  quality 
control  procedures,  waiver  provisions, 
and  program  compliance  and  oversight. 

///.  Proposed  Action 

Because  the  State's  submittal  meets 
the  I/M  approvability  criteria  for  areas 
redesignating  from  nonattainment  to 
attainment,  USEPA  is  proposing  to 
approve  the  I/M  plan  for  the  Detroit- 
Ann  Arbor  area  that  was  submitted  as  a 
revision  to  the  Michigan  SIP. 
Alternatively,  USEPA  is  proposing  to 
disapprove  the  State's  I/M  SIP  for  the 
Detroit-Ann  Arbor  area  if  the  State's 
redesignation  request  is  ultimately  not 
approved  or  if  the  I/M  Redesignation 
Rule  is  not  codified  as  proposed  in 
USEPA's  I/M  rule  before  the  USEPA 
finalizes  its  approval  of  the 
redesignation. 

C.  Redesignation 

Under  the  Act,  nonattainment  areas 
can  be  redesignated  to  attainment  if 
sufficient  data  are  available  to  warrant 
such  changes  and  the  area  satisfies  other 
criteria  contained  in  section  107(d)(3)  of 
the  Act.  On  November  12, 1993  the 
State  submitted  a  redesignation  request 
and  section  175 A  maintenance  plan.  If 
approved,  the  section  175 A 
maintenance  plan  would  become  a 
federally  enforceable  part  of  the  SIP  for 
the  Detroit-Ann  Arbor  area. 


•Title  40  CFR  51.373(b)  specifies  the 
unplementation  of  a  basic  1/M  program  within  1 
year  of  obtaining  legal  authority.        , 


A  detailed  analysis  of  the  Michigan 
Redesignation  Request  and  section  175A 
Maintenance  Plan  SIP  submittal  for  the 
Detroit- Ann  Arbor  area  is  contained  in 
the  USEPA's  TSD,  dated  February  24. 
1994  from  Jacqueline  Nwia  to  the 
Docket,  entitled  "TSD  for  the  Request  to 
Redesignate  the  Detroit/Arm  Arbor, 
Michigan  Moderate  Nonattainment  Area 
to  Attainment  for  Ozone  and  the 
Proposed  Revision  to  the  Michigan 
Ozone  SIP  for  a  175 A  Maintenance 
Plan"  and  "Amendments  to  the 
February  24. 1994  TSD  for  the  Request 
to  Redesignate  the  Detroit/ Ann  Arbor. 
Michigan  Moderate  Nonattainment  Area 
to  Attainment  for  Ozone  and  the 
Proposed  Revision  to  the  Michigan 
Ozone  SIP  for  a  175  A  Maintenance 
Plan."  dated  June  21. 1994 
(Redesignation/Maintenance  Plan  TSD), 
which  are  available  from  the  Region  5 
office  listed  above. 

/.  Background 

The  1977  Act  required  areas  that  were 
designated  nonattainment  based  on  a 
failure  to  meet  the  ozone  NAAQS,  to 
develop  SIPs  with  sufficient  control 
measures  to  expeditiously  attain  and 
maintain  the  standard.  The  Detroit-Arm 
Arbor  area  was  designated  under  section 
107  of  the  1977  Act  as  nonattainment 
with  respect  to  the  ozone  NAAQS  (43 
FR  8962,  March  3, 1978  and  43  FR 
45993,  October  5, 1978). 

After  enactment  of  the  amended  Act 
on  November  15,  1990  the 
nonattainment  designation  of  the 
Detroit-Ann  Arbor  area  continued  by 
operation  of  law  according  to  section 
107(d)(l)(C)(i)  of  the  Act;  furthermore,  it 
was  classified  by  operation  of  law  as 
moderate  for  ozone  pursuant  to  section 
181(a)(1)  (56  FR  56694,  November  6, 
1991  and  57  FR  56762,  November  30; 
1992),  codified  at  40  CFR  81.323. 

The  Detroit- Ann  Arbor  area  more 
recently  has  ambient  monitoring  data 
that  show  no  violations  of  the  ozone 
NAAQS,  during  the  period  from  1991 
through  1993.  The  area,  therefore, 
became  eligible  for  redesignation  from 
nonattainment  to  attainment  consistent 
with  the  amended  Act.  and  to  ensure 
continued  attainment  of  the  ozone 
standard,  Michigan  also  submitted  an 
ozone  maintenance  SIP  for  the  Detroit- 
Ann  Arbor  on  November  12,  1993.  On 
November  12. 1993  Michigan  requested 
redesignation  of  the  area  to  attainment 
with  respect  to  the  ozone  NAAQS.  On 
October  22, 1993  Michigan  held  a 
public  hearing  on  the  maintenance  plan 
component  of  the  redesignation  request. 

//.  Evaluation  Criteria 

The  1990  Amendments  revised 
section  107(d)(3)(E)  to  provide  five 


specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment. 

1.  The  area  must  have  attained  the 
apphcable  NAAQS; 

2.  The  area  has  met  all  relevant 
requirements  under  section  110  and  part 
D  of  the  Act; 

3.  The  area  has  a  fully  approved  SIP 
under  section  1 10(k)  of  the  Act; 

4.  The  air  quality  improvement  must 
be  permanent  and  enforceable; 

5.  The  area  must  have  a  fully 
approved  maintenance  pldn  pursuant  to 
section  175 A  of  the  Act. 

///.  Review  of  State  Submittal 

The  Michigan  redesignation  request    . 
for  the  Detroit-Ann  Arbor  area  will  meet 
the  five  requirements  of  section 
107(d){3){E)^  noted  above,  if  the  VOC 
RACT  "fix-up." 5  and  "catch-up."*  and 
major  non-CTG  submittals  7,  the  1990 
base  year  emission  inventory,  basic  I/M, 
and  the  section  182(f)  NOx  exemption 
petition  are  also  fully  approved  by  the 
USEPA.8  Because  the  maintenance  plan 
is  a  critical  element  of  the  redesignation 
request.  USEPA  will  discuss  its 
evaluation  of  the  maintenance  plan 
imder  its  analysis  of  the  redesignation 
request.  USEPA's  Redesignation/ 
Maintenance  Plan  TSD  contains  a  more 
in-depth  analysis  of  the  submittal  with 
respect  to  certain  of  thcise  evaluation 
criteria. 

1.  Attainment  of  the  ozone  NAAQS 

The  Michigan  request  is  based  on  an 
analysis  of  quality-assured  ozone  aii 
.  quality  data  which  is  relevant  to  the 
maiiitenance  plan  and  to  the 
redesignation  request.  Ambinnt  air 
ozone  monitoring  data  for  calendar  year 
1991  through  calendar  year  1993  'show 


'Section  182ib)(2)oflha  Act  requires  thai 
moderate  and  above  ozone  nonattainment  are-is 
adopt  RACT  rules  for  three  types -of  sourres  or 
source  categories,  i.e.  RACTT  for  source  critegories 
covered  by  the  CTGs  and  for  major  sources  that^are 
not  subject  to  a  CTG.  regardless  of  time  of 
nonattainment  designation. 

'Section  182(a)(2)(A)  of  the  Acl  requiros  thjat 
ozone  nonattainment  areas  submit- rules  and 
corrections  to  existing  VOC  rules  that  were  required 
under  the  section  172(b)(3)  RACI  provision'of  the 
pre-amended  Act  (and  related  guidance). 

'  Rules  for  major  non-CTG  sourres  are  a 
requirement  under  the  Section  182(b)(2)  catchups. 

■The  emission  sjatoment  program  was  fully 
approved  in  a  fmal  rulemaking  action  on  March  A, 
1994  <59FR  10752). 

•The  redesignation  request  documentation 
presents  1990-1992  ambient  air  quality  monitoring 
data  demonstrating  that  the  Detroit-Ann  Arbor  area 
attained  the  ozone  NAAQS.  In  order  to  submit  the 
redesignation  request  before  ^4overabe^  15, 1993, 
Michigan  prepared  most  of  this  documentation 
during  the  1993  ozone  season,  whan  the  1993  ozone 
data  was  not  available.  However,  the  USEPA 
reviewed  the  ambient  monitoring  data  for  1993 
contain«d  in  AIRS  which  demonstrates  thai  the  aroa 
continues  to  attain  the  ozone  NAAQS.  , 
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spedHc  requireinents  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment. 

1.  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  has  met  all  relevant 
requirements  under  section  110  and  part 
D  of  the  Act; 

3.  The  area  has  a  fully  approved  SIP 
under  section  1 10(k)  of  the  Act; 

4.  The  air  quality  improvement  must 
be  permanent  and  enforceable; 

5.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175 A  of  the  Act. 

///.  Review  of  State  Submittal 

The  Michigan  redesignation  request    _ 
for  the  Detroit- Ann  Arbor  area  will  meet 
the  five  requirements  of  section 
107(d){3){E)^  noted  above,  if  the  VOC 
RACT  "fix-up,"'  and  "catch-up."*  and  . 
major  non-CTG  submittals',  the  1990 
base  year  emission  inventory,  basic  I/M. 
and  the  section  182(f)  NOx  exemption 
petition  are  also  fully  approved  by  the 
USEPA.*  Because  the  maintenance  plan 
is  a  critical  element  of  the  redesignation 
request,  USEPA  vk^ill  discuss  its 
evaluation  of  the  maintenance  plan 
under  its  analysis  of  the  redesignation 
request.  USEPA's  Redesignation/ 
Maintenance  Plan  TSD  contains  a  more 
in-depth  analysis  of  the  submittal  with 
respect  to  certain  of  these  evaluation 
criteria. 

1.  Attainment  of  the  ozone  NAAQS 

The  Michigan  request  is  based  on  an 
analysis  of  quality-assured  o?.one  air 
.  quality  data  which  is  relevant  to  the 
maintenance  plan  and  to  the 
redesignation  request.  Ambinnt  air 
ozone  monitoring  data  for  calendar  year 
1991  through  calendar  year  1993  «  show 


'Section  182ib)(2)of  the  Act  requires  thai 
moderate  and  above  ozone  nonattainraent  are-is 
adopt  RACT  rules  for  three  types -of  sources  or 
source  categories,  i.e.  RACTT  for  source  categories 
covered  by  the  CTGs  and  for  major  sources  thatjare 
not  subject  to  a  CTG.  regardless  of  time  of 
nonattainment  designation.  -    ' 

'Section  182(a)(2)(A)  of  the  Act  requires  th^t 
ozone  nonattainment  areas  submi^ rules  find 
corrections  to  existing  VOC  rules  that  were  required 
under  the  section  172(b)(3)  RACt  provision'of  the 
pre-amended  Act  (and  related  guidance). 

'  Rules  for  major  non-CTG  sources  are  a 
requirement  under  the  Section  182(bK2)  catchups. 

*The  emisaioD  s^toment  program  was  fully 
approved  in  a  final  rulemaking  action  on  March  », 
1994  (59  FR  10752). 

•The  redasignation  request  documentation 
presents  1990-1992  ambient  air  quality  monitoring 
data  demonstrating  that  the  Detroit-Ann  Arbor  area 
attained  the  ozone  NAAQS.  In  order  to  submit  the 
redesignation  request  before  November  iS,  1993, 
Michigan  prepared  most  of  this  documentation 
during  the  1993  ozone  season,  whan  the  1993  ozone 
data  was  not  available.  However,  the  USEPA 
reviewed  the  ambient  monitoring  data  for  1993 
contained  in  AIRS  which  demonstrates  that  the  area 
continues  to  attain  the  ozono  NAAQS.  , 


an  expected  exceedance  rate  for  the 
6zone  standard  of  less  than  1.0  per  year 
of  the  ozone  NAAQS  in  the  Detroit-Ann 
Arbor  area  (40  CFR  50.9  and  appendix 
H).  Because  the  Detroit-Ann  Arbor  area 
has  complete  quaUty-assured  data 
shovtnng  no  violations  of  the  standard 
over  the  most  recent  consecutive  three 
calendar  year  period,  the  Detroit-Ann 
Arbor  area  has  met  the  first  statutory 
criterion  of  attainment  of  the  ozone 
NAAQS.  The  State  committed  to 
continue  monitoring  in  this  area  in 
accordance  with  40  CFR  part  58.  (If, 
however,  complete  quality  assureid  data 
shows  \'iolations  of  the  ozone  NAAQS 
before  the  final  USEPA  action  on  this 
redesignation,  the  USEPA  proposes  that 
it  disapprove  the  redesignation  request.) 

2.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D 

On  May  6, 1980  (45  FR  29801)  and 
February  7, 1985  (50  FR  5250).  USEPA 
fully  approved  Michigan's  SIP  for  the 
Detroit-Ann  Arbor  area  as  meeting  the 
requirements  of  section  110(a)(2)  and 
part  D  of  the  1977  Act  with  the 
exception  that  Michigan  must  meet  the 
part  D  RACT  requirements  for  the  ozone 
SIP.  The  1990  Act.  however,  modified 
section  110(a)(2)  and,  under  part  D, 
revised  section  172  and  added  new 
requirements  for  all  nonattainment 
areas.  Therefore,  for  purposes  of 
redesignation,  to  satisfy  the  rt>quirement 
that  the  SIP  meet  all  applicable 
requirements  under  the  1990  Act, 
USEPA  has  reviewed  the  SIP  to  ensure 
that  it  contains  all  measures  that  were 
due  under  the  amended  1990  Act  prior 
to  or  at  the  time  Michigan  submitted  its 
redesignation  request  for  the  Detroit- 
Ann  Arbor  area.  The  USEPA  interprets 
section  107(d)(3)(E)(v)  to  mean  that  for 
a  redesignation  request  to  be  approved, 
the  State  has  met  ail  requirements  that 
applied  to  the  subject  area  prior  to  or  at 
the  time  of  the  submission  of  a  complete 
redesignation  request  Reqiurements  of 
the  Act  that  c;ome  due  subsequently, 
continue  to  be  applicable  to  the  area  at 
those  later  dates  (see  section  175A(c)l 
and,  if  the  redesignation  of  the  area  is 
disapproved,  the  State  remains 
obligated  to  fulfill  those  requirements. 

(A.)  Section  110  Requireinents. 
Although  section  110  was  amended  by 
the  Act,  the  Detroit-Aim  Arbor  area  SIP 
jneets  the  requirements  of  amended 
section  110(a)(2).  A  number  of  the 
requirements  did  not  change  in 
substance  and,  therefore,  USEPA 
believes  that  the  pre-amendment  SIP 
met  these  requirements.  As  to  those 
requirements  that  were  amended  (57  FR 
27936  and  23939.  June  23. 1993)  many 
are  duplicative  of  other  requirements  of 
the  Act.  The  USEPA  has  analyzed  die 


SIP  and  determined  that  it  is  consistent 
with  the  requirements  of  amended 
section  110(a)(2). 

(B.)  Part  D  Requirements.  Before  the 
Detroit-Ann  Arbor  area  may  be 
redesignated  to  attainment,  it  must  have 
fulfilled  the  applicable  requirements  of 
part  D.  Under  part  D,  an  area's 
classification  indicates  the  requirements 
to  which  it  will  be  subject.  Subpart  1  of 
part  D  sets  forth  the  basic  nonattainment 
requirements  applicable  to  all 
nonattainment  areas,  classified  as  well 
as  nonclassifiable.  Subpart  2  of  part  D 
establishes  additional  requirements  for 
nonattainment  areas  classified  under 
table  1  of  section  181(a).  As  described 
in  the  General  Preamble  for  the 
Implementation  of  title  1,  specific 
requirements  of  subpart  2  may  override 
subpart  I's  general  provisions  (57  FR 
13501  (April  16,  1992)).  The  Detroit- 
Ann  Arbor  area  was  classified  as 
moderate  (56  FR  56694.  November  6, 
1991).  codified  at  40  CFR  81.323. 
Therefore,  in  order  to  be  redesignated  to 
attainment,  the  State  must  meet  the 
applicable  requirements  of  subpart  1  of 
part  D — specifically  sections  172(c)  and 
176  as  well  as  the  applicable 
reauirt'ments  of  subpart  2  of  part  D. 

(Bl.)  Subpart  1  of  Part  D— .Section 
172(c)  Pitjvisions.  Section  172(c)  sets 
forth  general  requirements  applicable  to 
all  nonattainment  areas.  Unaer  172(b), 
the  section  172(c)  requirements  are 
applicable  as  determined  by  the 
Administrator,  but  no  later  than  3  years 
after  an  area  has  been  designated  as 
nonattainment  under  the  amended  Act. 
The  USEPA  has  not  determined  that 
these  requirements  are  applicable  to 
ozone  nonattainment  areas  on  or  before 
November  12. 1993 — the  date  the  State 
submitted  a  complete  redesignation 
request  for  the  Detroit- Ann  Arbor  area. 
Therefore,  the  State  was  not  required  to 
meet  these  requirements  for 
redesignation  purposes.  In  addition,  as 
discussed  below,  Michigan  has  either 
satisfied  the  section  172(c)  requirements 
or,  as  is  the  case  for  several  of  them, 
they  lose  their  continued  force  once  an 
area  has  demonstrated  attainment  and 
maintenance  of  tiie  ozone  NAAQS. 

(1)  RFP  is  defined  as  progress  that  a 
nonattainment  area  must  make  each 
year  toward  attainment  of  the  ozone 
NAAQS.  This  requirement  only  has 
relevance  during  the  time  it  takes  an 
area  to  attain  the  NAAQS.  Because  tho 
Detroit- Ann  Arbor  area  has  attained  the 
ozone  NAAQS,  jts  SIP  has  already 
achieved  the  necessary  RFP  toward  that 
goal. 

(2)  In  addition,  because  the  Detroit- 
Ann  Arbor  has  attained  the  ozone 
NAAQS  and  is  no  longer  subject  to  an 
RFP  requirement,  the  section  172(c)(9) 
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contingency  measums  are  not  applicable 
unless  the  redesignation  request  and 
maintenance  plan  aie  not  finally 
approved.  Such  contingency  measures 
muSt  take  effect  if  th|e  area  fails  to  meet 
an  RFP  milestone  or  fails  to  attain  the 
ozone  NAAQS;  the  1  )etroit-Ann  Arbor 
area  no  longer  has  R  FP  milestones  and 
has  already  attained  the  NAAQS. 
However,  section  1 7  5A  contingency 
measures  still  apply 

(3}  Similarly,  once  an  area  is 
redesignated  to  attaiament, 
nonattainment  new  jource  review  (NSR) 
requirements  are  no  generally 
applicable.  The  area  then  becomes 
subject  to  preventioi  i  of  significant 
deterioration  (PSD)  i  equirements 
instead  of  the  NSR  program  (57  FR 
13564).  The  State  has  an  acceptable 
program  for  review  ( ►f  new  sources  (45 
FR  29790,  May  6,  19  BO  and  47  FT?  3765, 
February  7. 1985).  T  le  PSD  program 
was  delegated  to  the  State  of  Michigan 
on  September  10,  19  79  and  amended  on 
November  7.  1983  aj  id  September  26, 
1988.  Moreover,  as  c  iscussed  with 
respect  to  the  NSR  n  quirements  of  part 
D,  the  USEPA  believes  that  the 
applicabihty  of  the  { art  C  PSD  program 
to  maintenance  area  ;  makes  it 
uimecessary  to  requi  re  that  an  area  have 
obtained  full  approvil  of  the  NSR 
revisions  required  by  part  D  in  order  to 
be  redesignated. 

(4)  The  172(c)(3)  r  x}uirement  for  an 
emissions  inventory  has  been  met  by 
submission  and  proj  osed  approval  of 
the  1990  base  year  ei  nission  inventory 
required  by  section  :  82(a)(1). 

(5)  No  additional  1  Reasonably 
Available  Control  M  sasures  (RACM) 
controls  beyond  wh«  t  may  already  be 
required  in  the  SIP  a  re  necessary  upon 
redesignation  to  atta  nment.  The 
General  Preamble  (5  '  FR  13560,  April 
16, 1992)  explains  til  at  section  172(c)(1) 
requires  the  plans  fo  all  nonattainment 
areas  to  provide  for  t  le  implementation 
of  all  RACM  as  expe  iitiously  as 
practicable.  The  EP/  interprets  this 
requirement  to  impo  ie  a  duty  on  all 
nonattainment  areas  to  consider  all 
available  control  measures  and  to  adopt 
and  implement  such  measures  as  are 
reasonably  available  for  implementation 
in  the  area  as  compo  lents  of  the  areas 
attainment  demonsti  ation.  Because 
attainment  has  been  reached,  no 
additional  measures  are  needed  to 
provide  for  attainme  it. 

(6)  For  purposes  o:  redesignation,  the 
Michigan  SIP  was  reViewed  to  ensile 
that  all  requirements  of  section 
110(a)(2).  containingjgeneral  SIP 
elements,  imder  theT\ct  were  satisfied. 
Title  40  CFR  52.1172  evidences  that  the 
Michigan  SIP  was  ap  proved  under 
section  110  of  the  Ac  t.  and  further  that 


it  satisfies  all  part  D,  title  I  (as  amended 
in  1977)  requirements  on  May  6, 1980 
(45  FR  29801)  and  February  7, 1985  (50 
FR  5250)  with  the  exception  that 
Michigan  must  meet  the  part  D  RACT 
requirements  for  the  ozone  SIP. 

(B2.)  Subpart  1  of  Part  I>— Section  176 
Conformity  Provisions.  Section  176(c)  of 
the  Act  requires  States  to  revise  their 
SIPs  to  establish  criteria  and  procedures 
to  ensure  that  Federal  actions,  before 
they  are  taken,  conform  to  the  air 
quality  plaiming  goals  in  the  applicable 
State  SIP.  The  requirement  to  determine 
conformity  applies  to  transportation 
plans,  programs  and  projects  developed, 
funded  or  approved  under  title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity").  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  States  must  be 
consistent  with  Federal  conformity 
regulations  that  the  Act  required  the 
USEPA  to  promulgate.  Congress 
provided  for  the  State  revisions  to  be 
submitted  on  year  after  the  date  for 
promulgation  of  the  final  USEPA 
conformity  regulations.  When  that  date 
passed  without  such  promulgation, 
USEPA 's  General  Preamble  for  the 
implementation  of  title  I  informed 
States  that  its  conformity  regulations 
would  establish  a  submittal  date  [see  57 
FR  13498, 13557  (April  16,  1992)].  The 
USEPA  promulgated  final  transportation 
conformity  regulations  on  November  24, 
1993  (58  FR  62188)  and  general 
conformity  regulations  on  November  30, 
1993  (58  FR  63214).  These  conformity 
rules  require  that  States  adopt  both 
transportation  and  general  conformity 
provisions  in  the  SIP  for  areas 
designated  nonattainment  or  subject  to 
a  maintenance  plan  approved  under 
section  175A  of  the  Act.  Pursuant  to 
section  51.396  of  the  transportation 
conformity  rule  and  section  51.851  of 
the  general  conformity  rule,  the  State  of 
Michigan  is  required  to  submit  a  SIP 
revisions  containing  transportation  and 
general  conformity  criteria  and 
procedures  consistent  with  those 
established  in  the  Federal  rule  by 
November  25  and  30, 1994,  respectively. 
Because  the  deadline  for  such 
submittals  has  not  yet  come  due,  it  is 
not  an  applicable  requirement,  imder 
section  107(d)(3)(E)(v),  for  approval  of 
this  redesignation  request. 

(B3.)  Subpart  2  Requirements.  Detroit- 
Ann  Arbor  is  a  moderate  ozone 
nonattainment  area.  Under  subpart  2,  as 
of  the  date  the  State  submitted  a 
complete  redesignation  request,  it  is 
required  to  have  met  the  requirements 
of  section  182(a)(1),  (2),  and  (3),  section 
182(b)(2),  and  (4),  and  section  182(f). 


The  State  has  submitted  SIP  revisions 
which  have  not  yet  been  approved  by 
the  USEPA  but  must  be  in  order  to  find 
that  the  State  has  met  all  the  applicable 
requirements  of  the  following  sections 
of  the  Act:  Section  182(a)(1)  1990  base 
year  emission  inventory,  section 
182(a)(2)(A)  VOC  RACT  "fix-ups," 
section  182(a)(2)(B)  I/M  fix-ups,  section 
182(b)(2)  ("catch-ups")  VOC  RACT  for 
each  VOC  source  covered  by  a  CTG 
issued  between  enactment  of  the  Act 
and  the  attainment  date  (since  the  due 
date  for  these  rules  is  November  15, 
1994  which  has  not  come  due  yet,  it  is 
not  a  requirement  for  approval  of  this 
redesignation  request),  all  VOC  sources 
covered  by  any  CTG  issued  before  the 
date  of  enactment  of  the  Act,  and  all 
other  major  stationary  sources  of  VOC 
located  in  the  area,  section  182(b)(4) 
basic  I/M,  and  section  182(f)  NOx 
requirements.  Section  182(b)(3)  Stage  II 
vapor  recovery  was  also  an  applicable 
requirement.  However,  the  "onboard 
rule"  '°  was  published  on  April  6,  1994 
and  section  202(a)(6)  of  the  Act  provides 
that  once  onboard  rules  are 
promulgated.  Stage  II  vapor  recovery 
will  no  longer  be  a  requirement.  In 
addition,  Michigan's  emission  statement 
program  SIP  submitted  to  satisfy  the 
section  182(a)(3)(B)  requirement  was 
fully  approved  in  a  final  USEPA 
rulemaking  on  March  8,  1994  (59  FR 
10752).  The  USEPA  is  proposing  to 
approve  this  redesignation  request 
notwithstanding  the  lack  of  fully- 
approved  provisions  submitted  in 
comphaiice  with  the  NSR  requirements 
of  part  D,  section  182(b)(5)  of  the  CAA. 
The  USEPA  believes,  as  suggested  by 
the  General  Preamble  at  57  FR  13564 
(April  16,  1992).  that  the  applicability  of 
the  part  C  PSD  program  to  maintenance 
areas  makes  it  unnecessary  to  require 
that  an  area  have  obtained  full  approval 
of  NSR  revisions  required  by  part  D  in 
order  to  be  redesignated.  The  USEPA 
believes  that  this  interpretation  of  the 
Act  is  appropriate  notwithstanding 
section  175A(d)'s  requirements  that  the    ■ 
contingency  provisions  of  a 
maintenance  plan  include  a 
commitment  on  the  part  of  the  State  to 
implement  all  measures,  to  control  the 
relevant  air  pollutant,  that  were 
contained  in  the  SIP  prior  to 
redesignation.  The  term  "measure"  is 
not  defined  in  section  175A(d)  and  it 
appears  that  Congress  utilized  the  terms 
"measure"  or  "control  measure" 


'"The  rule  which  was  published  by  the  USEPA    • 
on  April  6, 1994  requires  a  vehicle  based  (onboard) 
system  for  the  control  of  vehicle  refueling 
emissions.  Gasoline  vapors  which  are  normally 
vented  to  the  atmosphere,  are  captured  in  a  carbon 
canister  and  stored  for  later  use  by  the  vehicle's 
engine. 


differently  in  different  provisions  of  the 
CAA  that  concern  the  PSD  and  NSR 
permitting  programs. 

Compare  section  110(a)(2)(A)  and  (C) 
with  section  161.  In  light  of  this 
ambiguity  in  the  use  of  the  term 
"measure,"  the  USEPA  believes  that  the 
term  "measure"  as  used  in  section 
175A(d)  may  be  interpreted  so  as  not  to 
include  NSR  permitting  programs.  That 
this  is  an  appropriate  interpretation  is 
further  supported  by  USEPA 's  historical 
practice  dating  back  even  before  the 
1990  CAA,  of  not  requiring 
redesignating  areas  to  demonstrate 
through  modeling  or  otherwise  a 
justification  for  replacing  the 
nonattainment  NSR  program  with  the 
PSD  program  once  an  area  was 
redesignated.  Rather  the  USEPA  has 
historically  allowed  the  NSR  program  to 
be  automatically  replaced  by  the  PSD 
program  upon  redesignation.  Michigan  - 
has  presented  an  adequate 
demonstration  that  the  State  has  met  all 
the  requirements  applicable  to  the  area 
under  section  110  and  part  D.  The  final 
approval  of  this  redesignation  request  is 
contingent  on  the  final  approval  of  the 
SIP  submittals  as  noted  above.  These 
requirements,  their  applicability  and 
status  are  discussed  in  more  detail  in 
the  USEPA's  Redesignation/ 
Maintenance  Plan  TSD. 

3.  Fully  Approved  SIP  Under  Section 
110(k)oftheAct 

In  other  sections  of  this  action, 
USEPA  is  proposing  approval  of  the 
1990  base  year  emission  inventory  and 
basic  I/M  (meeting  the  criteria  of  the 
Jime  28, 1994  proposed  I/M 
Redesignation  Rule).  The  SIP  submittals 
for  satisfying  the  requirements  for  VOC 
RACT  catch-ups,  and  fix-ups  are  being 
acted  upon  in  a  separate  action.  The 
182(0  NOx  exemption  petition  also  is 
being  acted  upon  in  a  separate  action. 
Once  USEPA  fully  approves  these 
submittals,  the  State  vwill  have  a  fully 
approved  SIP  under  section  llO(k), 
which  also  meets  the  applicable 
requirements  of  section  110  and  part  D 
as  discussed  above. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

Under  the  pre-amended  Act,  USEPA 
approved  the  Michigan  SIP  control 
strategy  for  the  Detroit- Ann  Arbor 
nonattainment  area,  satisfied  that  the 
rules  and  the  emission  reductions 
achieved  as  a  result  of  those  rules  were 
enforceable.  Furthermore,  numerous 
Federal  measures  apply  to  the  Detroit- 
Ann  Arbor  area.  The  State  provided  a 
detailed  discussion  of  the  development 
of  the  emission  reductions  of  ozone 
precursors  (VOC  and  NOx)  fi"om  1988- 
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differently  in  different  provisions  of  the 
CAA  that  concern  the  PSD  and  NSR 
pennitting  programs. 

Compare  section  110(a)(2)(A)  and  (C) 
with  section  161.  in  light  of  this 
ambiguity  in  the  use  of  the  term 
"measure,"  die  USEPA  believes  that  the 
term  "measure"  as  used  in  section 
175A(d)  may  be  interpreted  so  as  not  to 
include  NSR  permitting  programs.  That 
this  is  an  appropriate  interpretation  is 
further  supported  by  USEPA "s  historical 
practice  dating  back  even  before  the 
1990  CAA,  of  not  requiring 
redesignating  areas  to  demonstrate 
through  modehng  or  otherwise  a 
justiScation  for  replacing  the 
nonattainment  NSR  program  with  the 
PSD  program  once  an  area  was 
redesignated.  Rather  the  USEPA  has 
historically  allowed  the  NSR  program  to 
be  automatically  replaced  by  the  PSD 
program  upon  redesignation.  Michigan  - 
has  presented  an  adequate 
demonstration  that  the  State  has  met  all 
the  requirements  applicable  to  the  area 
under  section  110  and  part  D.  The  final 
approval  of  this  redesignation  request  is 
contingent  on  the  final  approval  of  the 
SIP  submittals  as  noted  above.  These 
requirements,  their  applicability  and 
status  are  discussed  in  more  detail  in 
the  USEPA's  Redesignation/ 
Maintenance  Plan  TSD. 

3.  Fully  Approved  SIP  Under  Section 
110(k)ofdieAct 

In  other  sections  of  this  action, 
USEPA  is  proposing  approval  of  the 
1990  base  year  emission  inventory  and 
basic  I/M  (meeting  the  criteria  of  the 
Jime  28, 1994  proposed  I/M 
Redesignation  Rule).  The  SIP  submittals 
for  satisfying  the  requirements  for  VOC 
RACT  catch-ups,  and  fix-ups  are  being 
acted  upon  in  a  separate  action.  The 
182(f)  NOx  exemption  petition  also  is 
being  acted  upon  in  a  separate  action. 
Once  USEPA  fully  approves  these 
submittals,  the  State  will  have  a  fully 
approved  SIP  under  section  llO(k), 
which  also  meets  the  applicable 
requirements  of  section  110  and  part  D 
as  discussed  above. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

Under  the  pre-amended  Act,  USEPA 
approved  the  Michigan  SIP  control 
strategy  for  the  Detroit-Ann  Arbor 
nonattainment  area,  satisfied  that  the 
rules  and  the  emission  reductions 
achieved  as  a  result  of  those  rules  were 
enforceable.  Furthermore,  numerous 
Federal  measures  apply  to  the  Detroit- 
Ann  Arbor  area.  The  State  provided  a 
detailed  discussion  of  the  development 
of  the  emission  reductions  of  ozone 
precursors  (VOC  and  NOx)  fi"om  1988- 


1993.  The  State  attributed  the 
improvement  in  air  quafity  that  led  to 
attainment  of  the  ozone  NAAQS  to  the 
federally  enforceable  Federal  Motor 
Vehicle  Control  Program  (FMVCP)  and 
lower  Reid  Vapor  Pressure  (RVP) ' ' 
control  measures.  The  emission 
reducfions  achieved  from  1988  through 
1993  are  226  tons  VOC  (21  percent)  and 
45  tons  of  NOx  (3.4  percent)  per  day.  In 
association  with  its  emission  inventory 
discussed  below,  the  State  demonstrated 
that  point  source  VOC  emissions  were 
not  artificially  low  due  to  local 
economic  dovratum.  This  was 
accomplished  by  setting  all  growth 
factors  at  a  minimum  value  of  1.0  for 
1990  and  beyond.  The  USEPA  finds  that 
the  combination  of  existing  USEPA- 
approved  SIP  and  Federal  measures 
contribute  to  the  permanence  and 
enforceability  of  reduction  in  ambient 
ozone  levels  that  have  allowed  the  area 
to  attain  the  NAAQS. 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  175 A 

Section  175A  of  the  Act  sets  forth  the 
elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  10 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  the  State  must 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
10  years  following  the  initial  10-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems.  Section  175A(d)  requires  that 
the  contingency  provisions  include  a 
requirement  that  the  State  will 
implement  all  control  measures  that    . 
were  contained  in  the  SIP  prior  to 
redesignation  as  an  attainment  area.  In 
this  action,  USEPA  is  proposing 
approval  of  the  State  of  Michigan's 
maintenance  plan  for  the  Detroit-Ann 
Arbor  area  because  USEPA  finds  that 
Michigan's  submittal  meets  the 
requirements  of  section  175A  provided 
that  the  State's  contingency  measures 
that  were  required  as  SIP  revisions  prior 
to  the  submission  of  the  redesignation 
request  are  fully  approved.  If  USEPA 
determines  after  notice  and  comment 
that  it  should  give  final  approval  to  the 
maintenance  plan,  the  Detroit-Ann 
Arbor  nonattainment  area  will  have  a 


' '  VOC  emission  reductions,  in  part,  resulted  from 
RXT  reductions  from  11.0  psi  in  1988  to  9.0  p&i  in 
1!)93. 


fully  approved  maintenance  plan  in 
accordance  with  section  175 A. 

(A)  Emissions  Inventory — Base  Year 
Inventory.  The  State  has  adequately 
developed  an  attainment  emission 
inventory  for  1993  that  identifies  790 
tons  of  VOC  and  1336  tons  of  NO,  per 
day  as  the  level  of  emissions  in  the  area 
sufficient  to  attain  the  ozone  NAAQS. 
The  1993  attainment  inventory  was 
based  on  the  comprehensive  inventories 
of  VOC  and  NOx  emissions  from  area, 
stationary,  and  mobile  sources  for  1990 
Consistent  with  emission  inventory 
guidance,  the  1990  base  year  emission 
inventory  represents  1990  average 
summer  day  actual  emissions  for  the 
Detroit-Ann  /^rbor  area.  Since  the 
projected  1993  emissions  are  lower  than 
the  actual  1990  emissions  (providing  a 
more  stringent  attainment  inventory) 
and  1993  is  the  attainment  year,  it  is 
appropriate  to  utilize  projected  1993 
emissions  for  the  attainment  year 
inventory.  Furthermore,  the  1990  base 
year  emission  inventory  was  prepared 
in  accordance  with  USEPA  guidance. 
USEPA's  TSDs  prepared  for  the  1990 
base  year  emission  inventory  (Emission 
Liventory  TSD)  SIP  revision  and  the 
redesignation  request  (Redesignation/ 
Maintenance  Plan  TSD)  contain  more 
in-depth  details  regarding  the  emission 
inventories  for  the  Detroit- Ann  Arbor 
area. 

The  1990  base  year  emission 
inventory  also  served  as  the  basis  for 
calculations  to  demonstrate 
maintenance  by  projecting  emissions 
forward  to  the  years  1993, 1996,  2000, 
and  2005.  Projections  are  based  on 
growth  factors  extracted  from  the 
Southeast  Michigan  Council  of 
Governments  Regional  Development 
Forecast  (RDF).  Supplemental 
information  used  in  the  development  of 
emission  projections  include  source- 
specific  data  for  electric  utihties, 
automobile  manufacturing,  aircraft,  and 
gasoline  marketing. 

Growth  factors  are  derived  from 
employment  forecasts  by  two-digit 
Source  Industrial  Code  by  coimty.  In 
addition,  product  output  data  was  used 
to  develop  growth  factors  for  motor 
vehicle  manufacturing,  and  utihties. 
The  area  source  growth  factors  used 
from  RDF  were  based  on  population  or 
housing  data.  Furthermore,  all  growth 
factors  that  were  less  than  1.0  were  set 
equal  to  1.0  for  1990  and  beyond  to 
offset  any  effects  of  negative  growth 
possibly  due  to  economic  downturns. 

In  developing  the  mobile  source 
emission  estimates,  the  M0BILE5a 
model  was  used.  The  significant  input 
parameters  for  the  M0BILE5a  model  are 
analyzed  in  detail  in  the  Redesignation/ 
Maintenance  Plan  TSD. 
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inventories  for  the  De|roit-Ann  Arbor 
area. 

The  1990  base  year  emission 
inventory  also  served  as  the  basis  for 
calculations  to  demonstrate 
maintenance  by  projecting  emissions 
forward  to  the  years  1$93,  1996,  2000, 
and  2005.  Projections  ere  based  on 
growth  factors  extracted  from  the 
Southeast  Michigan  Council  of 
Governments  Regional  Development 
Forecast  (RDF).  Supplemental 


development  of 
elude  source- 
c  utilities, 
g,  aircraft, 


and 


information  used  in 
emission  projections  i; 
specihc  data  for  el 
automobile  manufact 
gasoline  marketing. 

Growth  factors  are 
employment  forecasts 
Source  Industrial  Cod^  by  county.  In 
addition,  product  outp  ut  data  was  used 
to  develop  growth  fact  ars  for  motor 
vehicle  manufacturing 
The  area  source  growt  i  factors  used 
from  RDF  were  based  i  )n  population  or 
housing  data.  Furthen  lore,  all  growth 
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Total 
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Area  ... 
Mobile 


Total 


rived  from 
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factors  that  were  less  than  1.0  were  set 
equal  to  1.0  for  1990  and  beyond  to 
offset  any  effects  of  negative  growth 
possibly  due  to  economic  downturns. 

In  developing  the  mobile  source 
emission  estimates,  the  MOBILESa 
model  was  used.  The  significant  input 
parameters  for  the  MOBILESa  model  are 
analyzed  in  detail  in  the  Redesignation/ 
Maintenance  Flan  TSD. 

The  stationary  source  emission 
estimates  (point  and  area)  were 
developed  using  the  geocoded 
emissions  modeling  and  projections 
system  (GEMAP).  TTiis  emission 
projection  model  and  supporting 
documentation  were  reviewed  by 
Region  5  and  the  Emission  Inventory 
Branch  of  the  OAQPS  during  the 
developmental  stages  of  the 
redesignation  request  and  appear  to  be 
acceptable  since  GEMAP  employs 
methodologies  equivalent  to  the 
apphcable  USEPA  guidance  on 
emission  projections  (June  21, 1993 
letter  to  John  Schroeder  and  August  3. 


1993  Record  of  Conversation  with 
OAQPS,  RADIAN  and  Region  5). 

(B.)  Demonstration  of  Maintenance — 
Projected  Inventories.  In  order  to 
demonstrate  continued  attainment,  the 
State  projected  anthropogenic  1990 
actual  emissions  of  VOC  and  NOx 
emissions  to  the  years  1993, 1996,  2000, 
and  2005.  These  emission  estimates  are 
presented  in  the  tables  below  and 
demonstrate  that  the  VOC  and  NOx 
emissions  will  remain  below  the 
attainment  year  emissions  (1993).  In 
fact,  the  emissions  projections  through 
the  year  2005  show  that  emissions  will 
be  reduced  from  1993  levels  by  21  tons 
of  VOC  and  98  tons  of  NOx  per  day  by 
2005.  These  emission  reductions  are 
primarily  the  result  of  the 
implementation  of  FMVCP.  It  is  noted 
that  the  emission  projections  are 
conservative  since  they  do  not  account 
for  emission  reductions  that  will  result 
from  the  anticipated  implementation  of 
other  control  measures  and  programs 
during  this  time  period. 


VOC  Emission  lNVE^f^oRY  Summary  (Tons  Per  Day) 


1990 


153 
377 
326 


856 


1993 


154 
382 
254 


790 


1996 


155 
390 
234 


779 


2000 


156 
402 

214 


772 


2005 


157 
416 
196 


769 


NOx  Emission  Inventory  Summary  (Tons  Per  Day) 


1990 


711 
195 
437 


1,343 


1993 


735 

199 
402 


1.336 


1996 


756 
203 
362 


1,321 


2000 


685 
206 
326 


1,217 


2005 


725 
210 
303 


1,238 


>ame  as  those 
inventory  and 


The  emission  projec  ion 
methodologies  used  fo  ■  the  maintenance 
demonstration  are  the 
used  for  the  attainmen 
discussed  above. 

The  emission  projec  ions  show  that 
the  emissions  are  not  e  xpected  to 
exceed  the  level  of  the  base  year  1993 
inventory  during  the  1  )-year 
maintenance  period.  F  irther  emission 
reductions  that  will  oc  :ur  during  this 
maintenance  demonsti  ation  that  are  not 
accounted  for  in  the  er  lission 
projections  presented  i  n  the  tables 
above  such  as  title  HI  r  laximum 
achievable  control  tecl  nology  for  air 
toxics,  and  onboard  re  neling  vapor 
recovery.  The  projected  emission 
inventories  were  prepa  red  in 
accordance  with  USEP  \  guidance. 
Finally.  USEPA 's  Redesignation/ 
Maintenance  Plan  TSqcontains  more 


in-depth  details  regarding  the  projected 
emission  inventories  for  the  Detroit-Ann 
Arbor  area. 

To  demonstrate  maintenance  out  to 
the  year  2005  following  redesignation, 
the  State  did  not  rely  on  certain  SIP- 
approved  measures.  The  State  now 
requests  that  these  measures  (discussed 
below)  be  moved  from  the  applicable 
SIP  into  the  maintenance  plan  as 
contingency  measures. 

The  State  has  demonstrated 
maintenance  without  basic  I/M.  Stage  I 
expansion  *^,  Stage  II  and  NOx  RACT. 
The  Act  required  a  SIP  submittal  for 
these  control  measures  prior  to  the 
submittal  of  the  redesignation  request, 
and  consequently,  they  are  required  to 


'-The  expanded  applicability  of  Stage  I  to  county 
boundaries  of  each  nonattainment  area  classifled  as 
nnoderate  and  above. 


be  fully  adopted  and  fully  approved  into 
the  SIP  prior  to  or  at  the  time  of  full 
approval  of  the  redesignation  request. 
However,  since  the  State  has 
demonstrated  attainment  and. 
maintenance  without  these  programs 
these  measures  can  be  incorporated  into 
the  area's  maintenance  plan  as 
contingency  measures  (see,  e.g., ' 
September  17,  1993  Shapiro 
memorandum).  The  June  28.  1994 
Proposed  I/M  Redesignation  Rule 
proposes  to  allow  basic  I/M  to  be 
included  as  a  contingency  measure  in 
the  form  of  enabling  legislation.  Stage  I 
must  be  fully  adopted  since  it  is  a  SIP 
element  that  was  due  prior  to  the 
submittal  of  the  redesignation  request.- 
Stage  n,  however,  does  not  have  to  be 
fully  adopted.  In  fact,  since  the 
"onboard  rule"  was  published  on  April 
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period.  The  tracking  plan  for  the  a 

Detroit-Ann  Arbor  area  consists  of  two  G 

components;  continued  ambient  ozone  it 

monitoring  and  inventory  updates.  To  tr 

demonstrate  ongoing  compliance  with  ir 

the  NAAQS,  Michigan  will  continue  to  se 

monitor  ozone  levels  throughout  the  si 

area.  The  State  will  also  conduct  ai 
periodic  inventories  for  the  redesignated     tl 

area  every  3  years  using  the  most  recent  tl 

emission  factors,  models  and  st 

methodologies.  The  inventories  will  •« 

begin  in  1996  with  completion  of  the  ol 

1996  inventory  by  July  1,  1998.  Periodic  sc 

inventories  for  1999,  2002,  and  2005  cc 

will  be  completed  with  submittal  to  the  cc 
USEPA  on  the  first  of  October  2  years 

after  the  inventory  year.  The  periodic  a 

inventory  will  consist  of  reviewing  the  ef 

assumptions  of  the  maintenance  w 

demonstration  such  as  X'MT,  er 

population,  employment,  etc.  If  a 

substantial  changes  are  discovered,  the  CI 

State  will  reproject  the  emissions  for  the  in 

maintenance  period.  ye 

The  contingency  plan  contains  only 

one  trigger,  a  monitored  air  quality  su 

violation  of  the  ozone  NAAQS,  as  de 

defined  in  40  CFR  50.9.  The  trigger  date  co 

will  be  the  date  that  the  State,  certifies  ru 

to  the  USEPA  that  the  air  quality  data  mi 

are  quality  assured  and  no  later  than  30  an 

days  after  an  ambient  air  quality  mi 

violation  is  monitored.  en 

D.  Contingency  Plan  "'! 

wi 

The  level  of  VOC  and  NOx  emissions  scl 

in  the  Detroit-Ann  Arbor  area  will  jpi 

largely  determine  its  ability  to  stay  in  sp 

compliance  with  the  ozone  NAAQS  in 

the  future.  Despite  best  efforts  to  ex 

demonstrate  continued  comphance  with  De 

the  NAAQS.  the  ambient  air  pollutant  I  i< 

concentrations  may  exceed  or  violate  an 

the  NAAQS.  Therefore,  as  required  by  act 

section  175A  of  the  Act,  Michigan  has  in 

provided  contingency  measures  with  a  Bil 

schedule  for  implementation  in  the  dis 

event  of  a  future  ozone  air  quality    .  coi 

problem.  Contingency  measures  rni 

contained  in  the  plan  include  basic  1/M,  mc 

NOx  RACT,  Stage  I  expansion.  Stage  II,  I  a; 

RVP  reduction  to  7.8  psi  and  intensified  fac 

RACT  for  degreasjng  operations.  In  mo 

instances  where  the  contingency  jmi 

measures  must  be  actually  adopted  and  fac 

implemented,  the  schedules  specified  gal 

for  these  SIPs  in  the  Act  and  any  jmi 

corresponding  regulations  will  be  Jec 

obser\'ed,  with  the  exception  of  ^or 

implementation  of  7.8  RVP  and  • 

intensified  degreasing  rules  which  will  ace 

commence  12  months  after  the  decision  for 

to  employ  these  measures.  Once  the  the 

triggering  event,  a  violation  of  the  ozone  but 

NAAQS,  is  confirmed,  the  State  will  cou 

implement  one  or  more  appropriate  and 

contingency  measure.  Selection  of  the  L 

contingency  measure(s)  will  be  based  on  sub 
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period.  The  tracking  plan  for  the 
Detroit-Ann  Arbor  area  consists  of  two 
components;  continued  ambient  ozone 
monitoring  and  inventory  updates.  To 
demonstrate  ongoing  compliance  with 
the  NAAQS,  Michigan  will  continue  to 
monitor  ozone  levels  throughout  the 
area.  The  State  will  also  conduct 
periodic  inventories  for  the  redesignated 
area  every  3  years  using  the  most  recent 
emission  factors,  models  and 
methodologies.  The  inventories  will 
begin  in  1996  with  completion  of  the 
1996  inventory  by  July  1,  1998.  Periodic 
inventories  for  1999,  2002,  and  2005 
will  be  completed  with  submittal  to  the 
USEPA  on  the  first  of  October  2  years 
after  the  inventory  year.  The  periodic 
inventory  will  consist  of  reviewing  the 
assumptions  of  the  maintenance 
demonstration  such  as  \'MT, 
population,  employment,  etc.  If     j 
substantial  changes  are  discovered,  the 
State  will  reproject  the  emissions  for  the 
maintenance  period. 

The  contingency  plan  contains  only 
one  trigger,  a  monitored  air  quality 
violation  of  the  ozone  NAAQS,  as 
defined  in  40  CFR  50.9.  The  trigger  date 
will  be  the  date  that  the  State  certifies 
to  the  USEPA  that  the  air  quality  data 
are  quality  assured  and  no  later'than  30 
days  after  an  ambient  air  quality 
violation  is  monitored. 

D.  Contingency  Plan 

The  level  of  VOCand  NO.x  emissions 
in  the  Detroit-Ann  Arbor  area  will  | 
largely  determine  its  ability  to  stay  in 
compiiance  with  the  ozone  NAAQS  in 
the  future.  Despite  best  efforts  to 
demonstrate  contuiued  compliance  with 
the  NAAQS.  the  ambient  air  pollutant 
concentrations  may  exceed  or  violate 
the  NAAQS.  Therefore,  as  required  by 
section  175A  of  the  Act,  Michigan  has 
provided  contingency  measures  with  a 
schedule  for  implementation  in  the 
event  of  a  future  ozone  air  quality 
problem.  Contingency  measures 
contained  in  the  plan  include  basic  1/M, 
NOx  RACT,  Stage  I  expansion.  Stage  II, 
RVP  reduction  to  7.8  psi  and  intensified 
RACT  for  degreasing  operations.  In 
instances  where  the  contingency 
measures  must  be  actually  adopted  and 
implemented,  the  schedules  specified 
for  these  SIPs  in  the  Act  and  any 
corresponding  regulations  will  be 
obser\'ed,  with  the  exception  of 
implementation  of  7.8  RVP  and 
intensified  degreasing  rules  which  will 
commence  12  months  after  the  decision 
to  employ  these  measures.  Once  the 
triggering  event,  a  violation  of  the  ozone 
NAAQS,  is  confirmed,  the  State  will 
implement  one  or  more  appropriate 
contingency  measure.  Selection  of  the 
contingency  measure(s)  will  be  based  on 


a  technical  analysis  using  UAM.  The 
Governor  will  select  the  contingency 
measures  within  6  months  of  a 
triggering  event.  The  adoption  and 
implementation  schedules  for  the 
selected  contingency  measure(s)  will  be 
submitted  to  the  USEPA  with  the  UAM 
analysis.  The  USEPA  understands,  on 
the  basis  of  the  State's  submission,  that 
the  adoption  and  implementation 
schedules  specified  in  the  Act  and  any 
•corresponding  regulations  would  be 
observed;  therefore,  the  following 
schedules  will  be  applicable  for  the 
contingency  measures  specified  in  the 
contingency  plan: 

•  Basic  I/M  would  be  implemented'as 
a  contingency  measure  1  year  from  the 
effective  date  of  the  legislation,  which 
would  be  the  date  of  the  decision  to 
employ  a  basic  I/M  program  to  correct 

a  violation  of  the  ozone  NAAQS.  Part  40 
CFR  51.373(b)  stipulates 
implementation  of  basic  I/M  within  1 
year  of  obtaining  legal  authority. 

•  NOx  RACT  rules  would  be 
submitted  2  years  from  date  of  the 
decision  to  employ  NOx  R.ACT  as  a 
contingency  measure.  The  NOx  RACT 
rules  would  be  implemented  30.5 
months  ft-om  the  date  NOx  RACT  rules 
are  submitted  to  the  USEPA  or  54. 5 
months  from  the  date  of  the  decision  to 
employ  NOx  RACT  as  a  contingency 
measure.  This  schedule  is  consistent 
with  section  182(b)(2)(C)  which  is  the 
schedule  applicable  to  the  adoption  and 
implementation  of  NOx  RACT  as 
specified  by  section  182(f). 

•  Implementation  of  Stage  1 
expansion  to  the  entire  seven  county 
Detroit-Ann  Arbor  area  (currently,  Stage 
I  is  implemented  in  Wayne,  Oakland 
and  Macomb  counties)  would  be  in 
accordance  with  the  schedule  contained 
in  Michigan's  Stage  I  legislation  (Senate 
Bill  726,  section  9i).  Gasoline 
dispensing  facilities  of  any  size 
constnjcted  after  November  15,  1990 
must  implement  Stage  I  within  6 
months  of  the  decision  to  employ  Stage 

I  as  a  contingency  measure.  Existing 
facihties  dispensing  100,000  gallons  or 
more  of  gasoline  a  month  must 
implement  Stage  1  within  1  yearand 
facilities  dispensing  less  thain  100.000 
gallons  of  gasoline  a  month  must 
implement  Stage  I  within  2  years  of  the 
decision  to  employ  Stage  I  as  a 
contingency  measure. 

•  Stage  II  would  be  implemented 
according  to  the  same  schedule  set  forth 
for  Stage  I,  since  they  are  contained  in 
the  same  legislation  (Senate  Bill  726), 
but  will  only  be  implemented  in  the 
counties  of  Wayne,  Oakland.  Macomb 
and  Washtenaw. 

Under  separate  cover,  the  State  has 
submitted  to  the  USEPA,  as  SIP 


revisions,  fully  adopted  legislation 
allowing  implementation  of  a  basic  1/M 
program.  Stage  I,  and  Stage  II  in  the 
Detroit-Ann  Arbor  area.  The  legislation 
provide  for  implementation  of  these 
programs  as  contingency  measures 
within  areas  redesignated  to  attainment 
for  ozone. 

The  USEPA's  Redesignation/ 
Maintenance  Plan  TSD  provides  a  more 
detailed  discussion  of  each  contingencv 
measure.  "* 

The  USEPA  finds  that  the  five 
contingency  measures  provided  in  the 
State  submittal  meet  the  requirements  of 
section  175A(d)  of  the  Act  since  thev 
would  promptly  correct  any  violation  of 
the  ozone  NAAQS. 

E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  Act,  the  State  has  agreed  to  submit 
a  revised  maintenance  SIP  8  years  after 
the  area  is  redesignated  to  attain.T.ent. 
Such  revised  SIP  will  pronde  for 
maintenance  for  an  additional  10  vears. 

IV.  Proposed  Action 

The  USEPA  proposes  to  appro\  e  the 
Detroit-Ann  Arbor  ozone  maintenance 
plan  as  a  SIP  revision-meeting  the 
requirements  of  section  175A  if  there  is 
full  and  final  approval  of  the 
outstanding  VOC  RACT  requirements 
previously  discussed.  1990  base  year 
emission  inventory,  basic  I/M  (meeting 
the  criteria  of  the  June  28.  1994 
proposed  I/M  Redesignation  Rule),  and 
the  section  182(f)  NOx  exemption 
petition.  In  addition,  the  USEPA  is 
proposing  approval  of  the  redesignaiion 
reqiiest  for  the  Detroit-Ann  Arbor  area, 
subject  to  final  approval  of  the 
maintenance  plan,  because  the  State  has 
demonstrated  compliance  with  the 
requirements  of  section  107(d)(3)(E)  for 
redesignation  pending  ftjll  approval  of 
the  SIP  elements  listed  above.  (In  the 
alternative,  if  ambient  air  quality 
violations  occur  before  USEPA  takes 
final  action  on  the  proposed 
redesignation  or  if  the  USEPA  does  not 
fully  approve  any  of  the  SIP  revisions 
listed'above,  the  USEPA  proposes  to 
disapprove  this  redesignation  request.) 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulator,'  requirements. 

Ozone  SIPs  are  designed  to  satisfy  the 
requirements  of  part  D  of  the  Act  and  to 
provide  for  attairurient  and  maintenance 
of  the  ozone  NAAQS.  This  proposed 
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redesignation  shoul^  not  be  interpreted 
as  authorizing  the  S^ate  to  delete,  alter, 
or  rescind  any  of  th( »  VOC  or  NOx 
emission  limitation:  i  and  restrictions 
contained  in  the  ap  iroved  ozone  SIP. 
Changes  to  ozone  S  P  VOC  regulations 


rendering  them  less 


AdminisU  ator 


Administr  itors) 


t  i 


an  larv ' 


n<it 


stringent  than  those 


contained  in  the  US  SPA  approved  plan 
cannot  be  made  unl  tss  a  revised  plan 
for  attainment  and  i  maintenance  is 
submitted  to  and  ap  proved  by  USEPA. 
Unauthorized  relax)  tions,  deletions, 
and  changes  could  i  esult  in  both  a 
finding  of  nonimple  mentation  [section 
1 73(b)  of  the  Act)  ai  d  in  a  SIP 
deficiency  call  mad' ;  pursuant  to  section 
110(a)(2)(H)  of  the  i'.ct 

D.  Procedural  Background 

This  action  has 
Table  2  Action  by  tl 
Administrator  unde  r 
published  in  the 
Ianuar>'  19. 1989  (5- 
revision  to  the  SIP 
tables  was  approvec 
Assistant 
and  Radiation  en 
(Michael  Shapiro's 
Regional 

action  will  inform 
these  tables.  On  J 
Office  of  Manageme^u 
(OMB)  waived  Tabl 
revisions  from  the 
section  3  of  Executi 
a  period  of  2  years 
LiSEPA  has  submittM 
permanent  waiver 
3  SIP  revisions.  OMB 
continue  the  waivei 
it  rules  on  USEPA  s 
request  continued  i 
Executive  Order  12 
superseded  Executi 
September  30. 1993 

E.  Regulatory 

Under  the  Regu 
5  U.S.C.  section  60C 
must  prepare  a  regu 
analysis  assessing 
proposed  or  final 
5  U.S.C.  section  603 
Alternatively,  the 
that  the  rule  will  no ; 
impact  on  a 
entities.  Small  entit 
businesses,  small 
enterprises,  and 
with  jurisdiction  ov^r 
less  than  50,000. 

The  SIP  approval 
and  subchapter  I, 
not  create  any  new 
simply  approve 
State  is  already  i 
because  the  Federal 
not  impose  any  nev\ 


i  'e  I 
()4 


b^en  classified  as  a 
e  Regional 
the  procedures 
Federal  Register  on 
FR  2214-2225).  A 
fjrocessing  review 
by  the  Acting 

for  Office  of  Air 
Oltober4,  1993 
nemorandum  to 

A  future 
e  general  public  of 
6. 19o&,  the 
and  Budcet 
2  and  3  SIP 
uirement  of 
Order  12291  for 
FR  2222).  The 
a  request  for  a 
Table  2  and  Table 
has  agreed  to 
until  such  time  as 
request.  This 
effect  under 
I  66  which 
e  order  12291  on 


'  Proce  5S 

la  orv  Flexibility  Act, 
ef'seq,  the  USEPA 
atory  flexibility 
impact  of  any 
on  small  entities, 
and  604. 
U^EPA  may  certify 
have  a  significant 
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es  include  small 
-for-profit 
govjernment  entities 
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under  section  110 

D  of  the  Act  do 
equirements,  but 
that  the 
.  Therefore, 
SIP  approval  does 
requirements.  I 


p<  rt 


req  lirements  I 
imp  3sing 


certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-Slate  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIP's  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  19. 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  a  rule.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements,  (section 
307(b)(2).) 

List  of  Subjects 

40  Crn  Fart  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  oxides. 
Ozone,  Volatile  organic  compounds. 
Hydrocarbons,  Intergovernmental 
relations.  Carbon  monoxide.  Motor 
vehicle  pollution.  Particulate  matter. 
Reporting  and  record  keeping, 
requirements. 

40CFRPart81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  lune  24, 1994. 
David  A.  Ullrich. 

Acting  Regional  Administrator. 

(FR  Doc.  94-17556  Filed  7-20-94:  8:45  am) 
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National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

C&)  Disposal  site  from  the  National 

Priorities  List:  request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  its 


intent  to  delete  the  C&J  Disposal  site 
from  the  National  Priorities  List  (NPL) 
and  requests  pubUc  comment  on  this 
action.  The  NPL  is  Appendix  B  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP). 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended.  EPA  and  the 
»State  of  New  York  have  determined  that 
no  further  cleanup  by  responsible 
parties  is  appropriate  imder  CERCLA. 
Moreover,  EPA  and  the  State  have 
determined  that  CERCLA  activities 
conducted  at  the  C&J  Disposal  site  to 
date  have  been  protective  of  piiblic 
health,  welfare,  and  the  environment. 
DATES:  Comments  concerning  the 
deletion  of  the  C&J  Disposal  site  from 
the  NPL  may  be  submitted  on  or  before 
August  19.  1994. 

ADDRESSES:  Comments  concerning  the 
deletion  of  the  C&J  Disposal  site  from 
the  NPL  may  be  submitted  to:  Jack 
O'Dell,  Remedial  Project  Manager,  U.S. 
Environmental  Protection  Agency, 
Region  II.  26  Federal  Plaza,  Room  29- 
102.  New  York,  NY  10278. 

Comprehensive  information  on  the 
C&J  Disposal  site  is  contained  in  the 
EPA  Region  U  public  docket,  which  is 
located  at  EPA's  Region  II  office  (room 
2900),  and  is  available  for  viewing,  by 
appointment  only,  from  9:00  a.m.  to 
5:00  p.m.,  Monday  through  Friday, 
excluding  holidays.  For  further 
information,  or  to  request  an 
appointment  to  review  the  public 
docket,  please  contact  Mr.  O'Dell  at 
(212) 264-1263. 

Background  information  from  the 
Regional  public  docket  is  also  available 
for  viewing  at  the  C&J  Disposal  site's 
Administrative  Record  repository 
located  at:  Hamilton  Village  Public 
Library.  13  Broad  Street,  Hamilton,  NY 
13346! 

Supplementary  Information 

Table.of  Contents. 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

EPA  Region  II  announces  its  intent  to 
delete  the  C&J  Disposal  site  from  the 
NPL  and  requests  public  comment  on 
this  action.  "The  NPL  is  Appendix  B  to 
theTJCP.  which  EPA  promulgated 
pursuant  to  Section  105  of  CERCLA.  as 
amended.  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 


may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substances 
Superfund  Response  Trust  Fund  (the 
"Fimd").  Piu^uant  to  Section  300.425 
(e)(3)  of  the  NCP,  any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions,  if  conditions 
at  such  site  warrant  action. 

EPA  will  accept  comments 
concerning  the  C&J  Disposal  site  for 
thirty  (30)  days  after  publication  of  this 
notice  in  the  Federal  Register  (until 
August  19, 1994). 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  how  the  C&J  Disposal  site 
meets  the  deletion  criteria. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  widi  40  CFR  Section 
300.425  (e).  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination.  EPA  will  consider 
whether  any  of  the  following  criteria 
have  been  met: 

1.  That  responsible  or  other  persons 
have  implemented  all  appropriate 
response  actions  required;  or 

2.  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  cleanup  by 
responsible  parties  is  appropriate;  or 

3.  The  remedial  investigation  has 
shovNTi  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking 
remedial  measures  is  not  appropriate. 

III.  Deletion  Procedures 

The  NCP  provides  that  EPA  shall  not 
delete  a  site  from  the  NPL  until  the  State 
in  which  the  release  was  located  has 
concurred,  and  the  public  has  been 
afforded  an  opportunity  to  comment  on 
the  proposed  deletion.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  agency  management. 

The  following  procedures  were  used 
for  the  intended  deletion  of  the  C&J 
Disposal  site: 

1.  EPA  Region  II  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

2.  The  State  of  New  York  has 
concurred  with  the  deletion  decision. 

3.  Concurrent  with  this  Notice  of 
Intent  to  Delete,  a  notice  has  been 
published  in  local  newspapers  and  has 
been  distributed  to  appropriate  federal, 
state  and  local  officials,  and  other 
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may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substances 
Superfund  Response  Trust  Fund  (the 
"Fund").  Pursuant  to  Section  300.425 
(e)(3)  of  the  NCP,  any  site  deleted  from 
the  NPL  remains  eUgible  for  Fund- 
financed  remedial  actions,  if  conditions 
at  such  site  warrant  action. 

EPA  will  accept  comments 
concerning  the  C&J  Disposal  site  for 
thirty  (30)  days  after  publication  of  this 
notice  in  the  Federal  Register  (until 
August  19, 1994). 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  fi-om  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  how  the  C&J  Disposal  site 
meets  the  deletion  criteria. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR  Section 
300.425  (e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider 
whether  any  of  the  following  criteria 
have  been  met: 

1.  That  responsible  or  other  persons 
have  implemented  all  appropriate 
response  actions  required;  or 

2.  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  cleanup  by 
responsible  parties  is  appropriate;  or 

3.  The  remedial  investigation  has 
shovNTi  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking 
remedial  measures  is  not  appropriate. 

III.  Deletion  Procedures 

The  NCP  provides  that  EPA  shall  not 
delete  a  site  from  the  NPL  until  the  State 
in  which  the  release  was  located  has 
concurred,  and  the  public  has  been 
afforded  an  opportunity  to  comment  on 
the  proposed  deletion.  Deletion  of  a  site 
fi-om  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  agency  management. 

The  following  procedures  were  used 
for  the  intended  deletion  of  the  C&J 
Disposal  site: 

1  EPA  Region  II  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

2.  The  State  of  New  York  has 
concurred  with  the  deletion  decision. 

3.  Concurrent  with  this  Notice  of 
Intent  to  Delete,  a  notice  has  been 
published  in  local  newspapers  and  has 
been  distributed  to  appropriate  federal, 
state  and  local  officials,  and  other 


interested  parties.  This  notice 
announces  a  thirty  (30)  day  public 
comment  period  on  the  deletion 
package  starting  on  July  20. 1994  and 
concluding  on  August  19, 1994. 

4.  The  Region  has  made  all  relevant 
documents  available  in  the  regional 
office  and  the  local  site  information 
repository. 

EPA  Region  II  will  accept  and 
evaluate  public  comments  and  prepare 
a  Responsiveness  Summary  which  will 
address  the  comments  received,  before  a 
final  decision  is  made.  The  Agency 
believes  that  deletion  procedures  should 
focus  on  notice  and  comment  at  the 
local  level.  Comments  from  the  local 
community  may  be  most  pertinent  to 
deletion  decisions. 

If,  after  consideration  of  these 
comments.  EPA  decides  to  proceed  with 
deletion,  the  EPA  Regional 
Administrator  will  place  a  Notice  of 
Deletion  in  the  Federal  Register.  The 
NPL  will  reflect  any  deletions  in  the 
next  update.  Public  notices  and  copies 
of  the  Responsiveness  Summary  will  be 
made  available  to  local  residents  by  EPA 
Region  II. 

IV.  Basis  for  Intended  Site  Deletion 

Site  History  and  Background 

The  C&J  Disposal  site,  located  in  the 
Town  of  Eaton.  Madison  County,  New 
York,  included  a  rectangular  disposal 
trench  which  measured  approximately 
140  feet  by  40  feet.  The  disposal  trench 
was  situated  between  a  former  railroad 
bed  and  an  active  agricultural  field,  and 
was  on  property  immediately  adjacent 
to  residential  property  owned  by  C&J 
Leasing  of  Paterson,  New  Jersey. 
Approximately  100  feet  south  of  where 
the  trench  was  located  is  a  small  pond 
and  adjacent  wetlands  which  drain  to 
Woodman  Pond,  a  back-up  water  supply 
for  the  Village  of  Hamilton.  There  are 
twelve  residences  in  the  vicinity  and 
dovmgradient  of  the  site  which  use 
private  wells  as  their  source  of  drinking 
water. 

During  the  1970s,  the  trench  area  was 
used  for  the  disposal  of  industrial 
wastes,  although  never  licensed  or 
permitted  for  that  purpose.  In  March 
1976,  C&J  Leasing  was  observed 
dumping  what  app>eared  to  be  paint 
sludges  and  other  Uquid  industrial 
waste  materials  into  the  trench.  An 
inspection  of  the  site  by  the  New  York 
State  Department  of  Environmental 
Conservation  (NYSDEC)  and  the  Village 
of  Hamilton  engineer  revealed  75-100 
drums  lying  in  a  pool  of  liquid  waste. 
The  trench  was  subsequently  covered 
with  fill,  reportedly  by  C&J  Leasing, 
apparently  burying  the  drums  observed 
in  March  1976. 


Sampling  was  conducted  at  the  site  by 
NYSDEC  in  1985  and  by  EPA  in  1986. 
Surficial  soil  samples  obtained  from  the 
site  revealed  the  presence  of  phenolic 
compounds,  phthalates,  various  volatile 
organic  compounds  (VOCs),  polynuclear 
aromatic  hydrocarbons  (PAHs)  and  lead. 
One  of  the  phthalates.  bis  (2-ethylhexyl) 
phthalate,  and  elevated  levels  of  lead 
were  detected  in  the  sediments  of  the 
small  pond.  The  sampling  of  local 
residential  wells  in  1986  and  later  in 
1988.  by  the  New  York  State 
Department  of  Health  (NYSDOH).  did 
not  detect  any  contaminants  from  the 
site. 

The  site  was  placed  on  the  NPL  in 
March  1989. 

In  April  1989.  prior  to  the  start  of  the 
RI/FS.  the  site  was  subject  to  an 
unauthorized  excavation  by  the 
principals  of  C&J  Leasing,  leaving  two 
large  holes  and  three  stockpiles  of  soil 
and  waste  material.  The  drums  that 
were  believed  to  have  been  previously 
buried  may  have  been  removed  at  this 
time,  or  earlier,  and  taken  off-site.  An 
extensive  follow-up  investigation  failed 
to  determine  where  the  drums  may  have 
been  tSken. 

In  October  1989.  EPA  initiated  the  RI/ 
FS.  Results  from  the  RI  indicated  that 
the  contaminants  at  the  site  were 
confined  to  the  waste  disposal  trench, 
with  the  exception  of  some  low  levels 
of  contamination  in  the  sediments  of  the 
small  pond.  The  total  volume  of  waste 
materia!  and  contaminated  soil  and 
debris  in  the  disposal  trench  was 
estimated  at  1.250  cubic  yards  (i.e., 
contained  in  the  area  of  140  feet  by  40 
feet  and  to  a  depth  of  6  feet).  The  waste 
was  determined  to  be  non-uniformly 
distributed  and  comprised  of  soil  mixed 
with  a  light-colored,  friable,  plastic-like 
residue  and/or  a  similar  synthetic 
matter,  crushed  drums  and  plastic  bags 
(drum  liners)  contaminated  with  the 
same  or  similar  plastic  residue,  and 
some  wood  debris. 

The  primary  contaminants  found  in 
the  trench  area  were  various  phthalates 
(i.e..  bis(2-ethylhexyl)  phthalate.  di-n- 
octylphthalate.  and  di-n- 
butylphthalate).  phenols  (i.e..  2.4- 
dimethyl  phenol,  and  4-methylphenol) 
and  VOCs  (i.e..  benzene,  ethylbenzene, 
toluene,  xylenes,  and  4-methyl-2- 
pentanone).  Lead,  which  was  found  at 
elevated  levels  during  limited  testing  by 
EPA  in  1986.  was  detected  above 
background  levels  in  only  one  sample 
during  extensive  RI  sampling.  Lead  was 
also  found  at  significantly  elevated 
levels  during  EPA's  post-RI  sampfing  in 
1991.  A  wide  variety  of  PAHs  were  also 
found  in  the  disposal  trench  and  in 
surrounding  surface  soils.  Since  the 
PAHs  were  attributable  to  the  old 
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sediments  and  because  of  the  adverse 
impact  excavation  would  have  on  the 
pond  and  its  ecosystem. 

Following  the  completion  of  the 
remedial  design  (RD)  in  August  1992, 
the  remedial  action  (RA)  commenced. 
Over  the  course  of  the  RA,  which  was 
completed  in  June  1993,  over  2,400 
cubic  yards  of  contaminated  soil  and 
debris  (i.e.,  173  truckloads  containing 
3,514  tons  of  material)  were  removed 
from  the  site.  No  intact  drums  were 
encountered  during  the  excavation. 
Analysis  of  samples  collected  from 
monitoring  wells  located  downgradient 
of  the  disposal  trench  two  weeks  after 
backfilling  the  trench  indicated  no 
contaminants  had  migrated  to  the  wells 
as  a  result  of  excavation  activities.  Post- 
RA  sampling  by  NYSDOH,  as  well  as 
post-RA  quarterly  sampling  by  EPA, 
also  indicated  no  contamination 
migration  to  residential  wells. 

Summary  of  Community  Relations 
Activities 

Overall,  there  has  been  moderate 
community  interest  shown  with  respect 
to  activities  at  the  site.  Initially,  interest 
was  high  due  to  the  unauthorized 
excavation  at  the  site,  reports  of 
neighborhood  children  playing  at  the 
site,  the  possibility  of  contaminated 
wells  in  the  neighborhood,  and  the 
potential  to  pollute  Woodman  Pond 
(which,  in  part,  contributed  to  the 
Village  of  Hamilton's  decision  to  install 
municipal  wells  instead  of  continuing  to 
use  Woodman  Pond  for  municipal 
drinking  water).  Interest  in  the  site 
declined,  however,  when  the  testing  and 
re-testing  of  local  residential  wells 
indicated  that  no  contaminants 
attributable  to  the  site  were  present  in 
local  wells,  visible  improvements  were 
made  in  site  security,  and  on-going 
contact  was  maintained  with  local 
officials  and  the  community.  At  a  public 
meeting  on  February  13, 1991,  EPA 
presented  the  results  of  the  Rl/FS  and 
identified  the  preferred  remedial 
alternative  for  the  site.  The  remedy 
presented  for  the  site  was  extremely 
well  received  since  it  satisfied  the  prior 
requests  of  local  officials  and  citizens 
for  the  complete  removal  of  the 
chemicals  at  the  site  from  their 
community. 

Summary  of  Operation  and 
Maintenance  and  Five-  Year  Review 
Requirements 

There  are  no  operation  and 
maintenance  requirements  since  all 
remediation  activities  have  been 
completed.  Because  the  implemented 
remedy  does  not  result  in  hazardous 
substances  remaining  on-site  above 


health-based  levels,  the  five-year  review 
does  not  apply. 

Summary  of  How  the  Deletion  Criteria 
Has  Been  Met 

Residential  well  monitoring  since 
1986  has  consistently  indicated  no 
contaminant  migration  to  any  of  the 
local  residential  wells  from  the  site.  Rl 
and  RD  sampling  results  indicated  no 
site-related  contaminants  in  on-  or  off- 
site  monitoring  wells.  One  year  of  post- 
RA  quarterly  sampling  completed  by 
EPA  in  January  1994  did  not  show  any 
contaminants  from  the  site  in  either  the 
on-site  monitoring  wells  or  the  local 
residential  wells. 

The  primary  pathways  that  threatened 
public  health  at  the  C&J  Disposal  site 
were  direct  exposure  and  possible 
ingestion  of  the  chemicals  at  the  site,  as 
well  as  the  possible  future 
contamination  of  the  ground  water  and 
local  wells  and  the  impact  to  the  local 
environment  from  deterioration  or 
disturbance  of  the  contaminated  waste. 
The  results  of  the  post-RA  monitoring 
confirm  that  excavation  and  removal  of 
the  contaminants  of  concern  from  the 
C&J  Disposal  site  renders  both  current 
and  future  pathways  incomplete. 

EPA  and  the  State  have  determined 
that  the  response  actions  undertaken  at 
the  C&J  Disposal  site  are  protective  of 
human  health  and  the  environment. 

In  accordance  with  40  CFR  Section 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  farther  response  is 
appropriate,  EPA,  in  consultation  with 
the  State,  has  determined  thaM^l 
appropriate  responses  under  CERCLA 
have  been  implemented  and  that  no 
further  cleanup  by  responsible  parties  is 
appropriate.  Having  met  the  deletion 
criteria,  EPA  proposes  to  delete  the  C&J 
Disposal  site  from  the  NPL. 

Dated:  July  1,  1994. 
Williain  J.  Muzynski, 
Acting  Regional  Administrator. 
IFR  Doc.  94-17669  Filed  7-20-94.  8:4.5  &rr.l 
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ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
clarify  various  aspects  of  safe  harbor 
provisions  originally  published  in  the 
Federal  Register  on  July  29,  1991  as  a 
final  rule  (56  FR  35952).  The  safe  harbor 
provisions  have  been  specifically 
designed  to  set  forth  those  payment 
practices  and  business  arrangements 
that  will  be  protected  fix)m  criminal 
prosecution  and  civil  sanctions  under 
the  anti-kickback  provisions  of  the 
statute.  This  proposed  rule  would 
modify  the  original  set  of  final  safe 
harbor  provisions  to  give  greater  clarity 
to  the  rulemaking's  original  intent. 
DATES:  To  assure  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  September 
19,  1994.  Comments  are  available  for 
public  inspection  August  4,  1994. 
ADDRESSES:  Address  comments  to: 
Office  of  Inspector  General,  Department 
of  Health  and  Human  Services, 
Attention:  LRR-35-P,  room  5246,  330 
Independence  Ave.,  SW.,  Washington. 
DC  20201. 

If  you  prefer,  you  may  deliver  your 
comments  to  room  5551,  330 
Independence  Avenue,  SW., 
Washington,  DC.  In  commenting,  please 
refer  to  file  code  LRR-35-P.  Comments 
are  available  for  public  inspection  in 
room  5551  330  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  each  week  from  9  a.m. 
to  5  p.m.,  (202)  619-3270. 
FOR  FURTHER  INFORMATION  CON  PACT: 
Sandra  Sands,  Office  of  the  General 

Counsel,  (202)  619-1306 
Joel  Schaer,  Office  of  Inspector  General,    ' 

(202)  619-3270 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  July  29, 1991,  we  published'in  the 
Federal  Register  a  final  rule  setting 
forth  various  safe  harbor  provisions  to 
the  Medicare  and  Medicaid  anti- 
kickback  statute  (56  FR  35952).  This 
regulation  was  authorized  under  section 
14  of  Public  Law  100-93,  the  Medicare 
and  Medicaid  Patient  and  Program 
Protection  Act  of  1987.  The  final  rule 
specified  those  payment  practices  that 
will  not  be  subject  to  criminal 
prosecution  under  section  1128B(b)  of 
the  Social  Security  Act  (the  Act)  (42 
U.S.C.  1320a-7b(b)).  and  that  will  not 
provide  a  basis  for  exclusion  from 
Medicare  orthe  State  health  care 
programs  imder  section  1128(b)(7)  of  the 
Act  (42  U.S.C.  1320a-7(b)(7)). 

Since  pubbcation  of  the  final  rule,  we 
have  become  aware  of  a  limited  number 
of  ambiguities  that  have  created 
uncertainties  for  health  care  providers 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  July  29, 1991,  we  published  in  the 
Federal  Register  a  final  rule  setting 
forth  various  safe  harbor  provisions  to 
the  Medicare  and  Medicaid  anti- 
kickback  statute  (56  FR  35952).  This 
regulation  was  authorized  under  section 
14  of  Public  Law  100-93,  the  Medicare 
cind  Medicaid  Patient  and  Program 
Protection  Act  of  1987.  The  final  rule 
specified  those  payment  practices  that 
will  not  be  subject  to  crirainal 
prosecution  under  section  1128B(b)  of 
the  Social  Security  Act  (the  Act)  (42 
U.S.C.  1320a-7b(b)).  and  that  will  not 
provide  a  basis  for  exclusion  from 
Medicare  orthe  State  health  care 
programs  under  section  1128(b)(7)  of  the 
Act  (42  U.S.C.  1320a-7(b)(7)). 

Since  publication  of  the  final  rule,  we 
have  become  aware  of  a  limited  number 
of  ambiguities  that  have  created 
uncertainties  for  health  care  providers 


trying  to  comply  with  the  safe  harbor 
provisions.  We  have  also  become  aware 
of  certain  instances  where  our  intent, 
either  to  protect  or  preclude  protection 
for  particular  business  arrangements,  is 
not  fully  reflected  in  the  text  of  the 
regulation  even  though  it  is  reflected  in 
the  preamble.  This  proposed  rule  would 
serve  to  "modify  the  text  of  the  July  29, 
1991  final  rule  to  conform  to  the 
rulemaking's  original  intent. 

The  clarifications  contained  in  this 
proposed  rule  do  not  represent  an 
attempt  to  reevaluate  the  wisdom  of  the 
original  safe-harbor  decisions.  Instead, 
the  changes  set  forth  in  this  proposed 
rule  would  serve  only  to  protect 
business  practices  originally  intended  to 
be  protected  by  removing  ambiguities  in 
the  regulatory  language.  This  clarity 
should  aid  the  formation  of  legal 
business  practices  without  establishing 
any  new  significant  legal  obligations  on 
the  parties  affected  by  the  regulations. 

II.  Summary  of  the  Proposed  Changes 

A.  Clarification  to  the  General 
Comments  Section  of  Preamble 

•  Several  individuals  have 
commented  that  the  following  sentence 
in  the  preamble  has  created  confusion; 

"Because  the  statute  is  broad,  the 
payment  practices  described  in  these 
safe  harbor  provisions  would  be 
prohibited  by  the  statute  but  for  their 
inclusion  here."  (56  FR  35958) 

This  sentence  was  not  meant  to  imply 
that,  in  all  instances  irrespective  of  the 
parties  intent,  the  government  could 
prosecute  conduct  described  in  the 
^  regulation,  but  for  its  inclusion  in  the 
regulation.  Whether  a  particular 
pajTnent  practice  violates  the  statute  is 
a  question  that  can  only  be  resolved  by 
an  analysis  of  the  elements  of  the  statute 
as  applied  to  that  set  of  facts.  Generally 
speaking,  however,  the  original  final 
rule  did  describe  payment  practices  that 
would  be  prohibited,  where  the 
unlawful  intent  exists,  but  for  the  safe 
harbor  protection  that  has  been  granted. 

•  In  discussing  the  space  and 
equipment  rental  and  personal  services 
and  management  contracts,  we  stated 
that  if  a  "sham  contract  is  entered  into 

*   *   *  we  will  look  behind  the  contract" 
to  its  substance  in  evaluating  whether 
the  arrangement  quafifies  for  safe-harbor 
protection  (56  FR  35972).  We  received 
numerous  inquiries  as  to  whether  we 
would  similarly  look  behind  the  form  of 
other  arrangements  to  determine 
whether  the  substance  of  the 
arrangement  fits  within  a  particular  safe 
hairbor. 

In  some  cases,  such  inquiries  have  led 
us  to  clarify  particular  safe  harbors,  as 
is  illustrated  by  the  following 


discussion.-  of  the  safe  harbors  for 
investment  interests,  space  and 
equipment  rental,  and  personal  services 
and  management  contracts.  However, 
because  of  the  broad  variety  of 
transactions  subject  to  the  Medicare  and 
Medicaid  anti-kickback  statute  and  the 
ability  of  individuals  to  manipulate  the 
safe  harbors  in  ways  not  contemplated, 
we  believe  that  a  general  rule  preventing 
sham  arrangements  torn  receiving  safe 
harbor  protection  would  be  appropriate. 
Thus,  we  are  proposing  adding  a  new 
§  1001.954  to  the  regulations.  Such  an 
approach  has  several  precedents.  The 
Federal  Trade  Commission  (FTC)  with 
the  concurrence  of  the  Department  of 
Justice  promulgated  §  801.90  of  the 
FTC's  rules  implementing  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976  (16  CFR  801.90),  which 
disregards  sham  transactions  entered 
into  for  the  purpose  of  avoidi"^" 
obligations  under  the  Act.  In  addition, 
other  Federal  agencies  (such  as  the 
Securities  Exchange  Commission  and 
the  Internal  Revenue  Ser\'ice)  have 
promulgated  regulations  and  policies 
that  seek  to  protect  the  government  from 
making  enforcement  decisions  based  on 
information  that  does  not  accurately 
reflect  the  substance  of  the  transaction. 
(See,  for  example.  17  CFR  240.12b-20; 
Estate  ofKorman  versus  Comm.,  TC 
Memo  1987-120;  and  Rev.  Rul.  81-149. 
1981-1  CB  77.)  Moreover,  the  courts 
have  historically  disregarded  sham 
arrangements  when  examining  the 
rights  and  obfigations  of  the  parties  in 
tax  cases.  (See,  for  example,  Knetsch 
versus  United  States.  364  U.S.  361 
(1960);  and  Thompson  versus 
Commissioner  of  Internal  Revenue,  631 
F.2d  642  (9th  Cir.  1981).  cert,  denied. 
452  U.S.  961  (1981).) 

B.  Clarifications  to  Investment  Interests 
Safe  Harbor  (§  1001 .952(al) 

•  Health  Care  Assets  and  Revenues 

In  quahfying  for  the  "large  entity"  or 
"small  entity"  investment  interest  safe 
harbors,  the  monetary  value  or  amount 
of  certain  assets  and  revenues  must  be 
determined.  Specifically,  the  safe 
harbors  include:  (1)  The  $50,000,000 
asset  threshold  in  §  1001.952(a)(1);  and 
(2)  the  gross  revenues  in  the  "60-40 
revenue  rule"  in  §  1001.952(a)(2)(vi).  In 
these  cases,  only  the  assets  or  revenues 
related  to  the  furnishing  of  health  care 
items  or  senices  will  be  counted  for  the 
purposes  of  qualifying  for  these  safe 
harbor  requirements.  It  would  be  an 
obvious  sham,  inconsistent  with  our 
original  intent,  if  a  joint  venture  could 
merge  with  a  non-health  care  business 
and  have  those  non-health  care  assets, 
and  the  revenues  derived  from  that  non- 
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health  care  line  of  Business  counted  for 
the  purposes  of  qualifying  for  safe 
harbor  protection.  We  are  thus 
proposing  to  revise  these  safe  harbor 
provisions  to  furthe  r  clarify  our  original 
intent  that  only  hea  1th  care  assets  and  " 
revenues  will  be  ca  anted  in  determining 
these  values  and  an  lounts. 

•  Acquisition  of  In  'estment  Interests 


thin 


acqu)  re 


and 


:  mvestj  aent 


re!  tricted  < 


As  set  forth  in  § 
"interested"  investor 
position  to  make  or 
to,  fumish  items  or 
otherwise  generate 
entity)  must  obtain 
investment  interest 
registered  national 
on  terms  equally 
This  does  not  mean 
investor  may  acquii  e 
in  any  way  other 
available  to  the 
investment  interest! ; 
investor  must 
investment  interest 
members  of  the  pul^ 
registered  national 
through  a  broker — , 
same  type  of 
available  to  the  pubt 
transaction  in  whic|i 
investor  receives 
stock  from  the  entit  r 
considered  a  valid 
investment  interest! 
requirement 

The  discussion  al 
represent  a  change 
Rather,  it  serves  on 
the  investment 
obtained  on  terms 
the  public  through 
registered  national 

*  *   '"(§1001 
added).  Moreover, 
investment  interest 
available  to  the  pub 
any  side  agreeiftents 
to  be  purchased  or 
maimer  the  investoi^s 
of  the  stock.  Any 
constitute  a  sham 
would  disquahfy 
that  investor  from 
protection. 

•  Loans  for  the  Purihase  of  the 
Investment  Interest 


1(001. 952(a)(l)(ii),  an 
(who  is  in  a 
influence  referrals 
services  to,  or 
jusiness  for  the  . 
lis  or  her 

throiigh  trading  on  a 
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avpilable  to  the  public, 
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general  public  to  acquire 
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ic — directly  off  of  a 
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under  this 
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thi! 


One  of  the  standaids 
small  entity  investn|ent 
harbors  prohibits 
loaning  an  investor 
by  the  investor  to 
investment  interest 
§§  1001.952(a)(l)(iv 
1001.952(a)(2)(vii).) 
change  this  standarc 
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does  not 
this  standard, 
to  emphasize  that 
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obtain  an 
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agreement  would 
tr  insaction  which 


t ) 


tiat 


su  :h 


di  ridend 


s<  fe 


payments  to 
harbor 


in  the  large  and 
interest  safe 
entity  from 
imds  that  are  used 
pi  jchase  his  or  her 
(See 
and 

We  are  proposing  to 
to  prohibit  other 


investors,  individuals  or  entities  as  well 
as  the  entity  from  mciking  such  loans. 

•  Class  of  Investment  Interests 

In  the  60—40  investor  rule  in  the  small 
entity  investment  interest  safe  harbor 
(§  1001.952(a)(2)(il),  we  established  two 
categories  of  investors:  (1)  "untainted" 
or  "disinterested"  investors  are  those 
who  do  no  business  with  the  entity,  but 
hold  the  investment  interest  purely  as 
an  investment;  and  (2)  "tainted"  or 
"interested"  investors  are  those  who  are 
in  a  position  to  make  or  influence 
referrals  to,  fumish  items  or  services  to, 
or  otherwise  generate  business  for  the 
entity.  For  purposes  of  determining  in 
which  category  to  place  an  investor,  we 
require  "each  class  of  investments"  to 
meet  the  60-40  apportioimient  between 
the  two  categories. 

We  have  become  aware  of  the 
difficulty  in  applying  the  60-40  rule  to 
each  class  of  investors  in  a  joint  venture 
where  the  general  partners  hold  a 
separate  class  of  stock  or  investment 
interest  from  the  limited  partners.  In 
such  a  situation,  thai  class  of  investment 
interest  for  the  general  partners  consists 
of  100  percent  "tainted"  or  "interested" 
investors  since  the  general  partners  are 
providing  services  to  the  entity. 
Therefore,  we  believe  that  the  entire 
joint  venture  does  not  qualify  for  safe 
harbor  protection. 

While  it  is  not  always  true  that  an 
active  investor  holds  a  different  class  of 
investment  interest  from  a  passive 
investor,  we  have  found  that  it  is 
unnecessarily  restrictive  to  have  this 
60—40  investor  rule  only  apply  to  each 
class  of  investment  interest.  Thus,  we 
are  proposing  to  modify  this  first 
investment  interest  standard  to  allow  an 
alternative  to  the  class-by-class  analysis. 
The  new  alternative  would  allow  equity 
investment  interests  to  be  combined 
together  or  debt  investment  interests  to 
be  combined  together  (separate  from  the 
equity  investments)  for  purposes  of 
apportioning  investors  into  "untainted" 
and  "tainted"  pools  and  meeting  the 
60-40  test.  Only  equivalent  classes  of 
equity  investment  interests  could  be 
combined,  and  only  equivalent  classes 
of  debt  investment  interests  could  be 
combined.  That  is,  the  classes  of 
investment  interests  combined  would 
have  to  be  similar  iu  all  material 
respects.  For  example,  the  classes  to  be 
combined  would  have  to  have 
equivalent  returns  in  proportion  to 
amounts  invested.  In  addition,  if  one 
class  is  given  preferential  treatment 
(e.g.,  in  the  case  of  disposition),  such  an 
interest  could  not  be  combined  with 
subservient  interests  for  purposes  of 
compliance  with  the  60-40  investor 
rule. 


If  a  limited  partnership  has  a  general 
partner  who  holds  20  percent  of  the  ' 
value  of  the  investment  interests, 
referring  physicians  hold  20  percent, 
and  all  the  other  investors  have  no 
business  relationship  with  the 
partnerships,  then  the  60-^0  investor 
rule  would  be  met,  as  long  as  all  other 
requirements  are  satisfied. 

The  60—40  investor  rule  would  not  be 
met  if  any  of  the  other  disinterested 
investors  in  the  above  example  holds  a 
debt  instrument  instead  of  an  equity 
instrument.  For  example,  if  a  joint 
ventlire  raises  one- third  of  its  capital 
through  a  debt  instnmiient  held  by 
disinterested  investors,  with  the 
remaining  two  thirds  of  its  capital 
derived  from  equity  instruments  held 
equally  by  interested  (physicians  and 
general  partners)  and  disinterested^ 
investors,  the  safe  harbor  would  not  be 
met.  In  this-example,  even  though 
interested  investors  hold  only  one-thiJ-d 
of  all  the  investment  interests,  they  hold 
one-half  of  the  equity  investment 
interests,  and  thus  no  safe  harbor 
protection  would  be  available. 

We  note  that  other  standards  in  this 
small  entity  safe  harbor  preclude 
protection  for  abusive  schemes  to  give 
referring  investors  preferential  treatment 
in  any  way  by  creating  different  classes 
of  investment.  For  example,  if  a  joint 
venture  creates  two  classes  of  stock, 
with  one  of  the  classes  reserved  for 
referring  physicians  who  receive  a 
higher  dividend  per  share  than  non- 
referring  investors  in  the  other  class, 
such  an  arrangement  would  not  comply 
with  at  least- sections  1001.952(a)(2)  (ii), 
(iii)  and  (viii). 

•  Items  or  Services  Furnished  by  an 
Investor 

As  discussed  above,  when  an  investor 
furnishes  items  or  services  to  the  joint 
venture,  such  as  management  services, 
he  or  she  is  a  tainted  or  interested 
investor  for  the  purposes  of  complying 
with  the  60-40  investor  rule 
(§  1001.952(a)(2)(vi)).  It  was  not  our 
intent  to  have  any  revenues  that  the 
joint  ventujre  derives  from  this  investor's 
services  to  be  considered  tainted  for  the 
purpose  of  qualifying  for  the  60-40 
revenue  rule. 

Because  of  the  apparent  confusion 
caused  by  the  language  "items  or 
services  furnished"  in  this  safe  harbor 
standard,  we  are  proposing  striking  it.  . 
The  focus  of  the  inquiry  in  this'standard 
is  where  the  business  and  clients  are 
coming  from.  In  other  words,  the 
revenues  are  tainted,  and  may  not 
exceed  40  percent  of  total  revenues,  if 
they  are  derived  "from  referrals  *  •  *  or 
business  otherwise  generated  from 
investors."  We  note  that  the  language 


we  are  proposing  to  strike — "items  or 
services  furnished" — is  superfluous  - 
because,  if  the  revenue  is  "generated" 
(i.e.,  induced  fo  come  fo  the  joint 
venture  for  items  or  services  6y  an 
investor),  jt  is  tainted.  Thus,  the 
language  we  are  proposing  to  delete 
appears  not  to  have  added  anything  and 
merely  caused  confusion. 

The  following  example  demonstrates 
the  confusion  and  our  solution.  If  a 
radiologist  holds  an  investment  interest 
in  an  imaging  center  and  reads  all  the 
films  at  the  center,  his  or  her  reading  of 
the  film  does  not  taint  all  the  revenues 
from  the  referrals  by  non-investors. 
However,  we  have  received  a  few 
questions  from  people  who  read  the  60- 
40  revenue  rule  as  making  such  referrals 
tainted  because  the  investor  furnished 
services  at  the  joint  venture. 

We  emphasize  that  if  a  radiologist- 
investor  is  reading  the  film  and  making 
referrals  or  otherwise  generating 
business,  then  the  revenues  the  joint 
venture  derives  from  that  activity  would 
become  taiiited.  For  example,  revenues 
would  be  tainted  when  a  radiologist- 
investor  takes  part  in  a  consultation 
with  a  non-investor  internist,  and 
during  that  consultation  the  radiologist 
recommends  a  procedure  which  is 
performed  at  the  joint  venture. 

C.  Clarifications  to  Space  and 
Equipment  Rental  and  Personal  Sen-ices 
and  Management  Contracts  Safe 
Harbors  (§§  1001.952  (b).  (c)  and  (d)) 

•  In  the  preamble  discussing  the  safe 
harbor  provisions  for  space  and 
equipment  rental  and  personal  services 
and  management  contracts  (56  FR 
35971-74),  we  made  clear  that  one  of 
our  concerns  was  that  health  care 
providers  in  a  position  to  make  referrals 
to  each  other  who  engaged  in  these 
business  arrangements  could  renegotiate 
their  contracts  on  a  regular  basis 
depending  on  the  volume  of  business 
generated.  It  is  for  this  reason  that  we 
require  the  leases  or  contracts  be  for  a 
term  of  not  less  than  one  year.  (See 
§§  1001.952(b)(4),  1001.952(c)(4),  and 
1001.952(d)(4).) 

It  has  come  to  our  attention  that  a 
small  number  of  health  care  providers 
believe  they  are  complying  with  the 
literal  tenns  of  these  safe  harbor 
provisions,  but  are  circumventing  our 
intent  not  to  protect  agreements  that  are 
renegotiated  based  on  the  volume  of 
business  generated  between  the  parties. 
They  believe  that  they  are  protected  if 
they  enter  into  multiple  agreements, 
each  of  which  is  for  a  period  of  one 
year,  but  when  all  the  agreements  are 
viewed  together  renegotiations  are 
taking  place  more  frequently  (e.g.,  every 
month),  with  the  terms  of  the  additional 
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we  are  proposing  to  strike — "items  or 
services  furnished" — is  superfluous  . 
because,  if  the  revenue  is  "generated" 
(i.e.,  induced  to  come  to  the  joint 
venture  for  items  or  services  6y  an 
investor),  jt  is  tainted.  Thus,  the 
language  we  are  proposing  to  delete 
appears  not  to  have  added  anything  and 
merely  caused  confusion. 

The  following  example  demonstrates 
the  confusion  and  our  solution.  If  a 
radiologist  holds  an  investment  interest 
in  an  imaging  center  and  reads  all  the 
films  at  the  center,  his  or  her  reading  of 
the  film  does  not  taint  all  the  revenues 
from  the  referrals  by  non-investors. 
However,  we  have  received  a  few 
questions  from  people  who  read  the  60- 
40  revenue  rule  as  making  such  referrals 
tainted  because  the  investor  furnished 
services  at  the  joint  venture. 

We  emphasize  that  if  a  radiologist-   . 
investor  is  reading  the  film  and  making 
referrals  or  otherwise  generating 
business,  then  the  revenues  the  joint 
venture  derives  fi-om  that  activity  would 
become  tainted.  For  example,  revenues 
would  be  tainted  when  a  radiologist- 
investor  takes  part  in  a  consultation 
with  a  non-investor  internist,  and 
during  that  consultation  the  radiologist 
recommends  a  procedure  which  is 
performed  at  the  joint  venture. 

C.  Clarifications  to  Space  and 
Equipment  Rental  and  Personal  Sen-ices 
and  Management  Contracts  Safe 
Harbors  (§§  1001.952  (b).  (c)  and  (d)) 

•  In  the  preamble  discussing  the  safe 
harbor  provisions  for  space  and 
equipment  rental  and  personal  services 
and  management  contracts  (56  FR 
35971-74),  we  made  clear  that  one  of 
our  concerns  was  that  health  care 
providers  in  a  position  to  make  referrals 
to  each  other  who  engaged  in  these 
business  arrangements  could  renegotiate 
their  contracts  on  a  regular  basis 
depending  on  the  volume  of  business 
generated.  It  is  for  this  reason  that  we 
require  the  leases  or  contracts  be  for  a 
term  of  not  less  than  one  year.  (See 
§§  1001.952(b)(4).  1001.952(c)(4),  and 
1001.952(d)(4).) 

It  has  come  to  our  attention  that  a 
small  number  of  health  care  providers 
believe  they  are  complying  with  the 
literal  terms  of  these  safe  harbor 
provisions,  but  are  circumventing  our 
intent  not  to  protect  agreements  that  are 
renegotiated  based  on  the  volume  of 
business  generated  between  the  parties. 
They  believe  that  they  are  protected  if 
they  enter  into  multiple  agreements, 
each  of  which  is  for  a  period  of  one 
year,  but  when  all  the  agreements  are 
viewed  together  renegotiations  are 
taking  place  more  frequently  (e.g.,  every 
month),  with  the  terms  of  the  additional 


agreements  based  in  part  on  the  volume 
of  business  being  generated  between  the 
parties  under  existing  agreements.  For 
example,  a  one  year  personal  services 
contract  between  a  hospital  and  a  high- 
volume  referring  physician  is  created  for 
the  physician  to  perform  certain 
services.  The  next  month  a  new  one  year 
contract  is  created  for  a  slightly  different 
service,  with  the  amount  of  payment 
influenced  by  the  previous  months 
referrals. 

This  scenario  does  not  comply  with 
the  requirement  in  each  of  these  safe 
harbor  provisions  that  the  compensation 
not  take  "into  account  the  volume  or 
value  of  any  referrals  or  business 
otherwise  generated  between  the  parties 

*  *   •  ."(§§  1001.952(b)(5), 
1001.952(c)(5).  and  1001.952(d)(5)). 
However,  because  the  principal  problem 
in  this  situation  is  that  the  parties  are 
creating  multiple  overlapping 
agreements,  we  are  proposing  to  revise 
these  three  safe  harbor  provisions  to 
expressly  preclude  such  schemes. 

In  addition,  it  appears  that  some 
health  care  providers  are  attempting  to 
pay  for  referrals  by  renting  more  space 
than  they  actually  need  from  referral 
sources.  Although  such  an  arrangement 
would  not  fit  vdthin  a  safe  harbor 
because  the  aggregate  rental  charge 
would  be  determined  in  a  manner  that 
would  account  for  the  volume  or  value 
of  referrals  or  business  otherwise 
generated  between  the  parties,  we  are 
proposing  to  revise  the  safe  harbor 
provisions  in  §§  1001.952  (b)(5),  (c)(5) 
and  (d)(5)  to  expressly  preclude  this 
practice. 

D.  Clarifications  to  Referral  Services 
Safe-Harbor  (§  1001.952(f)) 

•  One  of  the  standards  in  the  referral 
services  safe  harbor  provision  requires 
that  any  fee  the  referral  service  charges 
the  participant  be  "based  on  the  cost  of 
operating  the  referral  service,  and  not  on 
the  volume  or  value  of  any  referrals  to 
or  business  otherwise  generated  by  the 
participants  for  the  referral  ser\'ice 

•  *  •  ."  (Emphasis  added) 

(§  1001.952(f)(2)).  This  language 
precludes  protection  where  a  referral 
service,  such  as  one  operated  by  a 
hospital,  lowers  its  referral  service  fee  to 
one  of  its  staff  physicians  who 
participates  in  the  service  because  that 
physician  is  a  high-volume  referrer. 

This  language  creates  an  ambiguity 
where  the  referral  service  tries  to  adjust 
its  fee  based  on  the  volume  of  referrals 
it  makes  to  the  participant.  Thus,  we 
propose  clarifying  the  second  prong  to 
preclude  safe  harbor  protection  for 
payments  that  are  based  on  the  volume 
or  value  of  referrals  to  or  business 


otherwise  generated  by  either  party  for 
the  other  party. 

E.  Clarifications  To  Discount  Safe 
Harbor  (§  1001.952(h)) 

•  Many  people  requested  clarification 
of  the  safe  harbor  for  discounts.  Because 
there  has  been  some  uncertainty  over 
what  obligations  individuals  or  entities 
have  to  meet  in  order  to  receive 
protection  under  this  safe  harbor,  we 
propose  dividing  the  parties  into  three 
groups:  buyers,  sellers,  and  offerors  of 
discounts.  In  describing  each  party's 
obligations,  we  would  revise  paragraphs 
(h)(1)  and  (h)(2).  and  add  a  new 
paragraph  (h)(3). 

In  addition,  through  a  proposed  new 
paragraph  (h)(4).  we  would  clarify  that, 
for  purposes  of  this  regulation,  a 
"rebate"  is  any  discount  which  is  not 
given  at  the  time  of  sale.  Consequently, 
a  rebate  transaction  may  be  covered 
within  the  safe  harbor  if  it  involves  a 
buyer  under  §  1001.952  {h)(l)(i)  or 
(h)(l)(ii),  but  it  is  not  covered  if  it 
involves  a  buyer  under 
§  1001.952(h)(l)(iii)  because,  under  that 
provision,  all  discounts  must  be  given  at 
the  time  of  sale. 

We  also  wish  to  clarify  what  has  to 
happen  for  sellers  to  receive  safe  harbor 
protection.  In  the  safe  harbor  regulation 
itself,  we  state  that  discounts  will  be 
safe  harbored  if  both  the  seller  "and" 
the  buyer  comply  with  the  applicable 
standards  as  described  in  the  rule.  Yet 
in  the  preamble  we  state  that  sellers 
should  not  be  held  liable  for  the 
omissions  of  buyers.  If  a  seller  has  done 
ever>'thing  that  it  reasonably  could 
under  the  circumstances  to  ensure  that 
the  buyer  understands  its  obligations  to 
accurately  report  the  discount,  the  seller 
is  safe  harbored  irrespective  of  the 
omissions  of  the  buyer.  To  receive  such 
protection,  however,  the  seller  must 
report  the  discount  to  the  buyer  and 
inform  the  buyer  of  its  obligation  to 
report  the  discount.  To  emphasize  that 
the  seller's  obligations  require  more 
than  superficial  compliance  with  the 
safe  harbor,  we  propose  to  add  to  that 
the  seller  must  inform  the  buyer  "in  an 
effective  manner"  of  its  obligations  to 
report  the  discount.  We  also  propose 
adding  a  requirement  that  the  seller 
"refrain  &x)m  doing  anything  that  would 
impede  the  buyer  from  meeting  its 
obligations  under  this  paragraph."  Thus, 
if  the  seller,  in  good  faith,  meets  its 
obligations  under  the  safe  harbor  and 
the  buyer  does  not  meet  its  obligations 
due  to  no  fault  of  the  seller,  the  seller 
would  receive  safe  harbor  protection. 
However,  when  the  seller  submits  a 
claim  or  request  for  pajTnent^n  behalf 
of  the  buyer,  the  seller  must  fully  and 
accurately  report  the  discount  to 
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Medicare  or  the  St&te  health  care 
program.  Likewise ,  when  an  offeror  of  a 
discount  meets  its  {obligations  under 
§  1001.952(h)(3),  ahd  the  buyer  or  seller 
does  not  meet  its  dbligations  due  to  no 
fault  of  the  offerorj  the  offeror  would 
receive  safe  harboq  protection. 

In  addition,  we  ire  proposing  to 
clarify  whether  an^  reduction  in  price 
offered  to  a  ben»^ficiary  could  be  safe 
harbored  under  this  regulation. 
Congress  protected  "a  discount  or  other 
reduction  in  price  pbtained  by  a 
provider  of  service^  or  other  entity" 
(emphasis  added)  $nd  made  no 
provision  for  such  discounts  obtained 
by  a  beneficiary.  In  §  1001.952(h)(3)(iv) 
of  the  regulation,  v  e  removed  froB  safe 
harbor  protection  e  "reduction  in  price 
offered  to  a  benefic  iary  •  *  *  ."  In  that 
section,  all  we  inte  aded  to  remove  firora 
this  safe  harbor  wa  5  "routine  reduction 
or  waiver  of  any  cc  insurance  or 
deductible  amount  owed  by  a  program 
beneficiary."  Thus  to  the  extent  that  a 
discount  is  offered  to  a  beneficiary  and 
all  other  applicabh  standards  in  the  safe 
harbor  are  met,  sue  i  a  discount  would 
receive  safe  harbor  protection. 

Many  people  ha>  e  expressed 
confusion  regardin  5  the  relationship 
between  the  safe  hi  rbor  for  discounts 
and  the  statutory  e:  iception  for 
discounts.  (See  sec  ion  n28B(b)(3)(A) 
of  the  Act.)  Specific  ally,  we  are  asked  if 
there  are  any  practi  ces  involving 
discounts  which  w  jre  protected  by 
Congress  under  the  statutory  exception 
which  do  not  fit  wi  Jiin  the  safe  harbor 
for  discounts.  Our  mention  is  that  a]l 
the  discounts  or  re<  uctions  in  price  that 
Congress  intended  o  protect  under  the 
statutory  exception  for  discounts  are 
protected  under  th<  safe  harbor  for 
discounts.  Moreovt  r,  as  is  illustrated  by 
the  discussion  aboi  e  regarding 
discounts  to  benefi  riaries,  we  are 
proposing  to  expan  J  the  safe  harbor  for 
discounts  to  include  additional 
practices  that  we  di  1  not  consider 
abusive. 

In  the  preamble  t  j  the  final 
regulation,  we  state  d  that  when 
reporting  a  discour  t,  one  only  need 
report  the  actual  pi  rchase  price  and 
note  that  it  is  a  "ne  discount"  (56  FR 
35981).  However,  fi  »r  purposes  of 
submitting  a  claim  )r  request  for 
payment,  what  is  n^  fcessary  is  that  lh»r 
value  of  the  discoui  tt  is  accurately 
riiflected  in  the  actv  al  purchase  price.  It 
is  not  necessaryjo  ( Listinguish  whether 
this  price  is  the  resi  lit  of  a  discount,  or 
to  state  "net  discou  it"  Consequently, 
buyers  who  were  w  icertaln  about  how 
and  where  to  report  on  a  particular  form 
the  fact  that  the  pri(»  was  due  to  a 
discount  need  not  be  concerned  with 
reporting  that  fact,  t  is  long  as  the  actual 


purchase  price  accurately  reflects  the 
discount 

Finally,  we  are  proposing  some  minor 
editorial  changes  that  do  not  affect  the 
substance  of  the  provision,  but 
hopefully  make  it  easier  to  understand. 

F.  Technical  Correction 

•  A  typographical  error  at  56  FR 
35978  gave  a  citation  to  a  HCFA  rule  on 
payment  for  intraocular  lenses  as  "55 
FR  436."  We  would  correct  this  citation 
to  the  HCFA  rule  to  read  as  '55  FR 
4536." 

•  We  are  proposing  the  deletion  of 
§  1001.953  which  calls  for  the 
completion  of  an  OIG  report  on 
compliance  with  the  investment  interest 
safe  harbor  at  §  1001.952(a)(2)(i)  and 
1001.952(a)(2)(vi)  vdthin  a  specified 
period  of  time  after  publication  of  the 
original  safe  harbor  provisions.  While 
the  OIG  is  continuing  its  work  on 
evaluating  this  safe  harbor  provision,  we 
believe  completion  of  this  report  to  be 
an  internal  administrative  process  that 
need  not  be  set  forth  in  the  regulations. 

III.  Regulatory  Impact  Statement 

As  we  indicated  in  the  original  safe 
harbor  final  rule  published  on  July  29, 
1991,  consistent  with  the  intent  of  the 
statute,  the  original  safe  harbor 
rulemaking  and  these  proposed 
clarifications  are  designed  to  permit 
individuals  and  entities  to  freely  engage 
in  business  practices  and  arrangements 
that  encourage  competition,  innovation 
and  economy.  In  doing  so,  the 
regulations  impose  no  requirements  on 
any  party.  Health  care  providers  and    _ 
others  may  voluntarily  seek  to  comply 
with  these  provisions  so  that  they  have 
the  assurance  that  their  business 
practices  are  not  subject  to  any 
enforcement  action  under  the  anti- 
kickback  statute.  We  believe  that  the 
economic  impact  of  these  provisions 
-would  be  minimal. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612).  We 
have  determined,  and  the  Secretary 
certifies,  that  this  proposed  regulation 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities,  and  we  have, 
therefore,  not  prepared  a  regulatory 
flexibility  analysis. 

List  of  Subiects  in  42  CFR  Part  1001 

Administrative  practice  and 
procedure.  Fraud.  Health  faciUties. 
Health  professions,  Medicaid,  Medicare. 


TITLE  42— PUBLIC  HEALTH 

CHAPTER  V— Of  FICE  OF  INSPECTOR 
GENERAL— HEALTH  CARE,  DEPARTMENT 
OF  HEALTH  AND  HUMAN  SERVICES 

42  CFR  part  1001  would  be  amended 
as  set  forth  below: 

PART  1001— PROGRAM  INTEGRITY- 
MEDICARE  AND  STATE  HEALTH 
CARE  PROGRAMS 

1.  The  authority  citation  for  part  1001 
would  continue  to  read  as  follow: 

Authority:  42  U.S.C  1302, 1320a-7, 1320a- 
7b.  1395u(j),  1395ufk),  1395y{d).  1395y(e)," 
1395cc(b)(2)(D),  (E)  and  (F),  and  1395hh,  and 
section  14  of  Public  Law  100-93. 

2.  Section  1001.952  would  be 
amended  by: 

a.  republishing  the  introductory  text 
for  this  section; 

b.  republishing  the  introductory  text 
for  paragraph  (a)(1),  and  by  revising 
paragraphs  (a)(l)(iv),  (a)(2)(i),  (a)(2){vi} 
and  (a){2){vii); 

c.  revising  paragraphs  (b)(2)  and 
(b)(5); 

d.  adding  a  new  paragraph  (b)(6); 

c.  revising  paragraphs  (cj(2)  and  (c)(5); 

f.  adding  a  new  paragraph  (c)(6); 

g.  revising  paragraphs  (d)(2),  (d)(5) 
and  (d)(6); 

h.  adding  a  new  paragraph  (d)(7); 
i.  revising  paragraphs  (f)(2);  and 
j.  revising  paragraph  (h),  to  read  as 
follows — 

§1001.952    Exceptions. 

The  following  payment  practices  shall 
trot  be  treated  as  a  criminal  offense 
under  section  1128B  of  the  Act  and 
shall  not  serve  as  the  basis  for  an 
exclusion: 

(a)  Investment  interests.  •   *   * 
(1)  If,  within  the  previous  fiscal  year 
or  previous  12  month  period,  the  entity 
possesses  more  than  $50,000,000  in 
undepreciated  net  tangible  assets  (based 
on  the  net  acquisition  cost  of  purchasing 
such  assets  from  an  unrelated  entity) 
related  to  the  furnishing  of  health  care 
items  and  services,  all  of  the  following 
five  applicable  standards  must  be  met — 

(iv)  The  entity  or  any  investor  (or 
other  individual  or  entity  acting  on 
behalf  of  the  entity  or  any  investor  in 
the  entity)  must  not  loan  funds  to  or 
guarantee  a  loan  for  an  investor  who  is 
in  a  position  to  make  or  influence 
referrals  to,  furnish  items  or  services  to, 
or  otherwisiB  generate  business  for  the 
entity  if  the  investor  uses  any  part  of 
such  loan  to  obtain  the  investment 
interest 
»••»■* 

(2)*    •    • 

(i)  No  more  than  40  percent  of  the 
value  of  the  Investment  interests  of  each 


class  of  investment  interests  may  be 
held  in  the  previous  fiscal  year  or 
previous  12  month  period  by  investors 
who  are  in  a  position  to  make  or 
influence  referrals  to,  furnish  items  or 
services  to,  or  otherwise  generate 
.business  for  the  entity.  (For  purposes  of 
§  1001.952(a)(2)(i),  equivalent  classes  of 
equity  investments  may  be  combined, 
and  equivalent  classes  of  debt     - 
instruments  may  be  combined.) 

*  *.       *        •        * 

(vi)  No  more  than  40  percent  of  the 
entity's  gross  revenue  related  to  the 
furnishing  of  health  care  items  and 
services  in  the  previous  fiscal  year  or 
previous  12  month  period  may  come 
from  referrals,  or  business  otherwise 
generated  fi-om  investors. 

(vii)  The  entity  ot  any  investor  must 
not  loan  funds  to  or  guarantee  a  loan  for 
an  investor  who  is  in  a  position  to  make 
or  influence  referrals  to,  furnish  items  or 
services  to,  or  otherwise  generate 
business  for  the  entity  if  the  investor 
uses  any  part  of  such  loan  to  obtain  the 
investment  interest. 
»        «        *        «        « 

(b)  Space  rental.  *  •  * 

(2)  The  lease  covers  all  of  the 
premises  leased  between  the  parties  for 
the  period  of  the  lease  and  specifies  the 
premises  Covered  by  the  lease. 

*  *        *        *        » 

(5)  The  aggregate  space  rented  does 
not  exceed  that  which  is  reasonably 
necessary  to  accomplish  the  legitimate 
business  purpose  of  the  rental. 

(6)  The  aggregate  rental  charge  is  set 
in  advance,  is  consistent  with  fair 
market  value  in  arrns-length 
transactions  and  is  not  determined  in  a 
maimer  that  takes  into  account  the 
volume  or  value  of  any  referrals  or 
business  otherwise  generated  between 
the  parties  for  which  payment  may  be 
made  in  whole  or  in  part  under 
Medicare  or  a  State  health  care  program. 
*-*        •»        * 

(c)  Equipment  rental. 

*  *        »        *        • 

(2)  The  lease  covers  all  of  the 
equipment  leased  between  the  parties 
for  the  period  of  the  lease  and  specifies 
the  equipment  covered  by  the  lease. 

»        *        *        ♦        » 

(5)  The  aggregate  equipment  rental 
does  not  exceed  that  which  is 
reasonably  necessary  to  accomplish  the 
legitimate  business  purpose  of  the 
rental. 

(6)  The  aggregate  rental  charge  is  set 
in  advance,  is  consistent  with  fair 
market  value  in  arms-length 
transactions  and  is  not  determined  in  a   - 
manner  that  takes  into  accoimt  the 
volume  or  value  of  any  referrals  or 
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class  of  investment  interests  may  be 
held  in  the  previous  fiscal  year  or 
previous  12  month  period  by  investors 
who  are  in  a  position  to  make  or 
influence  referrals  to,  furnish  items  or 
services  to.  or  otherwise  generate 
.business  for  the  entity.  (For  purposes  of 
§  1001.952{a)(2)(i).  equivalent  classes  of 
equity  investments  may  be  combined, 
and  equivalent  classes  of  debt     ^ 
instruments  may  be  combined.) 

*  *-       ♦        •        * 

(vi)  No  more  than  40  percent  of  the 
entity's  gross  revenue  related  to  the 
furnishing  of  health  care  items  and 
services  in  the  previous  Hscal  year  or 
previous  12  month  period  may  come 
from  referrals,  or  business  otherwise 
generated  from  investors. 

(vii)  The  entity  or  any  investor  must 
not  loan  funds  to  or  guarantee  a  loan  for 
an  investor  who  is  in  a  position  to  make 
or  influence  referrals  to.  furnish  items  or 
services  to,  or  otherwise  generate 
business  for  the  entity  if  the  investor 
uses  any  part  of  such  loan  to  obtain  the 
investment  interest. 

*  »        *        *        • 

(b)  Space  rental.  *  •  * 

(2)  The  lease  covers  all  of  the 
preniises  leased  between  the  parties  for 
the  period  of  the  lease  and  specifies  the 
premises  Covered  by  the  lease. 

*  *        *        »        • 

(5)  The  aggregate  space  rented  does 
not  exceed  that  which  is  reasonably 
necessary  to  accomplish  the  legitimate 
business  purpose  of  the  rental. 

(6)  The  aggregate  rental  charge  is  set 
in  advance,  is  consistent  with  fair 
market  value  in  arins-length 
transactions  and  is  not  determined  in  a 
manner  that  takes  into  account  the 
volume  or  value  of  any  referrals  or 
business  otherwise  generated  between 
the  parties  for  which  payment  may  be 
made  in  whole  or  in  part  under 
Medicare  or  a  State  health  care  program. 

(c)  Equipment  rental. 

*  *        »        *        » 

(2)  The  lease  covers  all  of  the 
equipment  leased  between  the  parties 
for  the  period  of  the  lease  and  specifies 
the  equipment  covered  by  the  lease. 

*  *        *        ♦        » 

(5)  The  aggregate  equipment  rental 
does  not  exceed  that  which  is 
reasonably  necessary  to  accomplish  the 
legitimate  business  purpose  of  the 
rental. 

(6)  The  aggregate  rental  charge  is  set 
in  advance,  is  consistent  with  fair 
market  value  in  arms-length 
transactions  and  is  not  determined  in  a   • 
manner  that  takes  into  account  the 
volume  or  value  of  any  referrals  or 


business  otherwise  generated  between 
the  parties  for  which  payment  may  be 
made  in  whole  or  in  part  under 
Medicare  or  a  State  health  care  program. 

*  *        *        *        • 

(d)  Personal  services  and 
management  contracts. 

*  •        *        *        • 

(2)  The  agency  agreement  covers  all  of 
the  services  the  agent  provides  to  the 
principal  for  the  period  of  the  agreement 
and  specifies  the  services  to  be  provided 
by  the  agent. 
«        *        *        *        » 

(5)  The  aggregate  services  contracted 
for  do  not  exceed  those  which  are 
reasonably  necessary  to  accompHsh  the 
legitimate  business  purpose  of  the 
services. 

(6)  The  aggregate  compensation  paid 
to  the  agent  over  the  term  of  the 
agreement  is  set  in  advance,  is 
consistent  with  fair  market  value  in 
arms-length  transactions  and  is  not 
determined  in  a  manner  that  takes  into 
account  the  volume  or  value  of  any 
referrals  or  business  otherwise 
generated  between  the  parties  for  which 
payment  may  be  made  in  whole  or  in 
part  under  Medicare  or  a  State  health 
care  program. 

(7)  The  services  performed  under  the 
agreement  do  not  involve  the  counseling 
or  promotion  of  a  business  arrangement 
or  other  activity  that  violates  any  State 
or  Federal  law. 

*  •        *        *        * 

(f)  Referral  senices.  *  '  * 
(2)  Any  payment  the  participant 
makes  to  the  referral  service  is  assessed 
equally  against  and  collected  equally 
from  all  participants,  and  is  only  based 
on  the  cost  of  operating  the  referral 
service,  and  not  on  the  volume  or  value 
of  any  referrals  to  or  business  otherwise 
generated  by  either  party  for  the  other 
party  for  which  payment  may  be  made 
in  whole  or  in  part  under  Medicare  or 
a  State  health  care  program. 
- »        *        •        •        * 

-  (h)  Discounts.  As  used  in  section 
1128B  of  the  Act,  "remuneration"  does 
not  include  a  discount,  as  defined  in 
paragraph  (h)(5)  of  this  section,  on  an 
item  or  service  for  which  payment  may 
be  made,  in  whole jjr  in  part,  under 
Medicare  or  a  State  health  care  program 
for  a  buyer  as  long  as  the  buyer  complies 
with  the  appUcable  standards  of 
paragraph  (h)(1)  of  this  section;  a  se77er 
as  long  as  the  seller  complies  with  the 
applicable  standards  of  paragraph  (h)(2) 
of  this  section;  and  an  offeror  of  a 
discount  who  is  not  a  seller  under 
paragraph  (h)(2)  of  this  section  so  long 
as  such  offeror  comphes  wi\h  the 
applicable  standards  of  paragraph  (h)(3) 
of  this  section: 


(1)  With  respect  to  the  following  three 
categories  of  buyers,  the  buyer  must 
comply  with  all  of  the  applicable 
standards  v^ithin  one  of  the  three 
following  categories — 

(i)  If  the  buyer  is  an  entity  which  is 
a  health  maintenance  organization  or  a 
competitive  medical  plan  acting  in 
accordance  with  a  risk  contract  under 
section  1876(g)  or  1903(m)  of  the  Act,  or 
under  another  State  health  care 
program,  it  need  not  report  the  discount 
except  as  otherwise  may  be  required 
under  the  risk  contract. 

(ii)  If  the  buyer  is  an  entity  which 
reports  its  costs  on  a  cost  report 
required  by  the  Department  or  a  State 
health  care  program,  it  must  comply 
with  all  of  the  following  four 
standards — 

(A)  the  discount  must  be  earned  based 
on  purchases  of  that  same  good  or 
service  bought  within  a  single  fiscal 
year  of  the  buyer. 

(B)  the  buyer  must  claim  the  benefit 
of  the  discount  in  the  fiscal  year  in 
which  the  discount  is  earned  or  the 
following  year. 

(C)  the  buyer  must  fully  and 
accurately  report  the  discount  in  the 
applicable  cost  report;  and 

(D)  the  buyer  must  provide,  upon 
request  by  the  Secretary  or  a  State 
agency,  information  provided  by  the 
seller  as  specified  in  paragraph  (h)(2)(ii) 
of  this  section,  or  information  provided 
by  the  offeror  as  specified  in  paragraph 
(h)(3)(ii)  of  this  section. 

(iii)  If  the  buyer  is  an  individual  or 
entity  in  whose  name  a  claim  or  request 
for  payment  is  submitted  for  an  item  or 
service  for  which  payment  may  be 
made,  in  whole  or  in  part,  under 
Medicare  or  a  State  health  care  program 
(not  including  individuals  or  entities 
receiving  items  or  services  from  entities 
defined  as  buyers  in  paragraph  (h)(l)(i) 
or  (h)(l)(ii)  of  this  section),  the  buyer 
must  comply  with  all  of  the  following 
three  standards — 

(A)  the  discount  must  be  made  at  the 
time  of  the  sale  of  the  good  or  service 
(rebates  are  therefore  not  allowable); 

(B)  where  an  item  or  service  is 
separately  claimed  for  payment  with  the 
Medicare  program  or  a  State  health  care 
program,  tie  buyer  (if  submitting  the 
claim)  must  fully  and  accurately  report 
the  discount  on  that  item  or  service;  and 

(C)  the  buyer  (if  submitting  the  claim) 
must  provide,  upon  request  by  the 
Secretary  or  a  State  agency,  information 
provided  by  the  seller  as  specified  in 
paragraph  (h)(2)(iii)(B)  of  this  section,  or 
information  provided  by  the  offeror  as 
specified  in  paragraph  (h)(3)(iii)(A)  of 
this  section. 

(2)  The  seller  is  an  individual  or 
entity  that  furnishes  an  item  or  service 
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for  which  payment  inay  be  made,  in 
whole  or  in  part,  under  Medicare  or  a 
State  health  care  program  to  the  buyer 
and  whc^permits  a  qiscount  to  be  taken 
off  the  buyer's  purchase  price.  The 
seller  must  comply  with  all  of  the 
applicable  standards  within  the 
following  three  categories — 

(i)  If  the  buyer  is  ^n  entity  which  is 
a  health  maiotenande  organization  or  a 
competitive  medical  plan  acting  in 
accordance  with  a  n  sk  contract  under 
section  1876(g)  or  1<  03{m}  of  the  Act.  or 
under  another  State  lealth  care 
program,  the  seller  reed  not  report  the 
discount  to  the  buye  r  for  purposes  of 
this  provision. 

(ii)  If  the  buyer,  is  an  entity  that 
reports  its  costs  on  a  cost  report 
required  by  the  Deprrtment  or  a  State 
agency,  the  seller  must  comply  with 
either  of  the  followii  ig  two  standards — 

(A)  where  a  discoi  nt  is  required  to  be 
reported  to  Medicar«  i  or  a  State  health 
care  program  under  baxagraph  (h)(1)  of 
this  section,  the  sell<  r  must  fully  and    - 
accurately  report  su<  h  discount  on  the 
invoice,  coupon  or  s  atement  submitted 
to  the  buyer,  inform  ihe  buyer  in  an 
effective  manner  of  i  ;s  obligations  to 
report  such  discount  and  refrain  from 
doing  anything  whic  i  would  impede 
the  buyer  from  meet  ng  its  obligations 
under  this  paragraph ;  or 

(B)  where  the  valu  i  of  the  discount  is 
not  known  at  the  tiw  e  of  sale,  the  seller, 
must  fully  and  accur  jtely  report  the 
existence  of  a  discou  at  program  on  the 
invoice,  coupon  or  si  atement  submitted 
to  the  buyer,  inform  he  buyer  in  an 
effective  manner  of  i  a  obligations  to 
report  such  discount  under  paragraph 
(h)(  1 )  of  this  section  md,  when  the 
value  of  the  discoiml  becomes  knowm, 
provide  the  buyer  wi  th  documentation 
of  the  calculation  of  he  discount 
identifying  the  speci  ic  goods  or 
services  purchased  t(  i  which  the 
discount  will  be  app  ied,  and  refrain 
from  doing  anything  which  would 
impede  the  buyer  fro  m  meeting  its 
obligations  under  thi  s  paragraph. 

(iii)  If  the  buyer  is  m  individual  or 
entity  not  included  ii  i  paragraph 
(h)(2)(i)  or  (h)(2)(ii)  o  F  this  section,  the 
seller  must  comply  v  ith  either  of  the 
following  two  standa  rds — 

(A)  where  the  selle  r  submits  a  claim 
or  request  for  paymei  it  on  behalf  of  the 
buyer  and  the  item  o  service  is 
separately  claimed,  t  je  seller  must  fully 
and  accurately  report  the  discount  on 
the  claim  or  request  lor  pa>Tnent  to 
Medicare  or  a  State  h  salth  care  program 
and  the  seller  must  p  rovide,  upon 
request  by  the  Secret,  iry  or  a  State 
agency,  information  provided  by  the 
offeror  as  specified  iri  paragraph 
(h){3)(iii)(A)  of  this  sirtion;  or 


(B)  where  the  buyer  submits  a  claim, 
the  seller  must  fully  and  accurately 
report  such  discount  on  the  invoice, 
coupon  or  statement  submitted  to  the 
.  buyer;  inform  the  buyer  in  an  effective 
manner  of  its  obhgations  to  report  such 
discount;  and  refrain  from  doing 
anything  that  would  impede  the  buyer 
from  meeting  its  obligations  under  this 
paragraph. 

(3)  The  offeror  of  a  discount  is  an 
individual  or  entity  who  is  not  a  seller 
under  paragraph  (h)(2)  of  this  section, 
but  promotes  the  purchase  of  an  item  or 
service  by  a  buyer  under  paragraph 
(h)(1)  of  this  section  at  a  reduced  price 
for  which  payment  may  be  made,  in 
whole  or  in  part,  under  Medicare  or  a 
State  health  care  program.  The  offeror 
must  comply  with  all  of  the  applicable 
standards  within  the  following  three 
categories — 

(i)  If  the  buyer  is  an  entity  which  is 
a  health  maintenance  organization  or  a 
competitive  medical  plan  acrting  in 
accordance  with  a  risk  contract  under 
section  1876(g)  or  1903(m)  of  the  Act,  or 
under  another  State  health  care 
program,  the  offeror  need  not  report  the 
discount  to  the  buyer  for  purposes  of 
this  provision. 

(ii)  If  the  buyer  is  an  entity  that 
reports  its  costs  on  a  cost  report 
required  by  the  Department  or  a  State 
agency,  the  offeror  must  comply  with 
the  following  two  standards — 

(A)  the  offeror  must  inform  the  buyer 
■  in  an  effective  manner  of  its  obligation 
to  report  such  a  discount;  and 

(BJ  the  offeror  of  the  discount  must 
refrain  from  doing  anything  that  would 
impede  the  buyer's  ability  to  meet  its 
obligations  under  this  fiaragraph. 

(iii)  If  the  buyer  is  an  individual  or 
entity  in  whose  name  a  request  for 
payment  is  submitted  for  an  item  or 
service  for  which  payment  may  be 
made,  in  whole  or  in  part,  under 
Medicare  or  a  State  health  care  program 
(not  including  individuals  or  entities 
defined  as  buyers  in  paragraph  (h)(l)(i) 
or  (h)(l)(ii)  of  this  section),  the  offeror 
must  comply  with  the  following  two 
standards — 

(A)  the  offeror  must  inform  the 
individual  or  entity  submitting  the 
claim  or  request  for  payment  in  an 
effective  marmer  of  Oieir  obligations  to 
report  such  a  discount;  and 

.(B)  the  offeror  of  the  discount  must 
refrain  from  doing  anything  that  would 
impede  the  buyer's  or  seller's  ability  to 
meet  its  obligations  under  this 
paragraph. 

(4)  For  purposes  of  this  paragraph  (a), 
a  rebate  is  any  discount  which  is  not 
given  at  the  time  of  sale. 

(5)  For  purposes  of  this  paragraph  (a), 
the  term  discount  means  a  reduction  in 


the  amoimt  a  buyer  (who  buys  either 
directly  or  through  a  wholesaler  or  a 
group  purchasing  organization)  is 
charged  for  an  item  or  service  based  on 
an  arms-length  transaction.  The  term 
discount  does  not  include — 

(i)  Cash  pajmient; 

(ii)  Furnishing  one  good  or  service 
without  charge  or  at  a  reduced  charge  to 
include  the  purchase  of  a  different  good 
or  service; 

(iii)  A  reduction  in  price  applicable  to 
one  payer  but  not  to  Medicare  or  a  State 
health  care  program; 

(iv)  A  routine  reduction  or  waiver  of 
any  coinsurance  or  deductible  amount 
owned  by  a  program  beneficiary; 

(v)  Warranties; 

(vi)  Services  provided  in  accordance 
with  a  personal  or  management  services 
contract;  or 

(vii)  Other  remuneration,  in  cash  or  in 
kind,  not  explicitly  described  in  this 
paragraph  (a)(5). 
*         •         •         •        •  - 

§1001.953    [Removed] 

3.  Section  1001.953  woujd  be 
removed. 

4.  Section  1001.954  would  be  added 
to  read  as  follows: 

§  1 001 .954    Sham  Transactions  or  Devices. 

Any  transaction  or  other  device 
entered  into  or  employed  for  the 
purpose  of  appearing  to  fit  within  a  safe 
harbor  when  the  sul^tance  of  the 
transaction  or  device  is  not  accurately 
reflected  by  the  form  will  be 
disregarded,  and  whether  the 
arrangement  receives  the  protection  of  a 
safe  harbor  will  be  determined  by  the 
substance  of  the  transaction  or  device. 

Dated:  Marph  14,  1994. 
June  Gibbs  Brown, 
Inspector  General.  '  •  ' 

Approved:  April  22,1994. 
Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  lUnnar, 

Services.     ' 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Parts  37  and  38 

[Docket  49658;  Notice  94-9] 

RIN2105-AC13 

Transportation  for  Individuals  With 
Disabilities 

agency:  omce  of  the  Secretary. 
Transportation. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  Tliis  notice  proposes  two  sets 
of  amendments  to  the  Department  of 
Transportation's  rules  implementing  the 
Americans  with  Disabilities  Act  (AD.A). 
The  first  group  of  proposals  is  based  on 
petitions  for  rulemaking  from  members 
of  the  pubhc.  While  the  Department  is 
publishing  proposed  amendments  based 
on  these  petitions,  in  order  to  seek 
public  comment  on  them,  the 
Department  is  not  now  taking  a  position 
on  whether  these  amendments  should 
be  adopted.  The  petitions  would  create 
an  exception  to  the  provision  requiring 
transit  providers  to  allow  persons  with 
disabihties  to  use  every  stop  in  the 
system,  change  the  requirements 
affecting  certain  private  schools  that 
provide  fixed  route  transportation, 
change  the  provision  of  the 
Department's  technical  standards 
concerning  gaps  for  higher-speed  people 
mover  vehicles  and  eliminate  the 
provision  that  requires  paratransit 
systems  to  allow  reservations  to  be 
made  14  days  in  advance.  Second,  the 
Department  is  proposing  a  number  of 
minor  or  technical  adjustments  to 
clarif>-  or  improve  administradon  of 
certain  portions  of  the  rule. 
DATES;  Comments  are  requested  on  or 
before  October  19, 1994.  Late-filed 
comments  wrill  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Comments  should  be  sent, 
preferably  in  triplicate,  to  Docket  Clerk. 
Docket  Na  49658,  Department  of 
Transportation,  400  7th  Street,  S.W., 
Room  4107,  Washington,  D.C.,  20590. 
Comments  will  be  available  for 
inspection  at  this  address  frt)ra  9:00  a.m. 
to  5:30  pjn..  Monday  through  Friday. 
Commenters  who  wish  the  receipt  of 
their  comments  to  be  acknowledged 
shduld  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will  date- 
stamp  the  postcard  and  mail  it  back  to 
the  commenter. 

FOR  FURTHER  •♦IFORMATJON  CONTACT: 
Robert  C.  Ashby.  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation.  400  7th  Street,  S.W., 
Room  10424.  Washington,  D.C.,  20590. 
(202)  366-9306  (voice);  (202)  755-7687 
(TDD). 

SUPPLEMENTARY  INFORMATION: 

Petitions  for  Rulemaking 

The  Department  has  received  four 
petitions  for  rulemaking,  each  of  which 
requests  an  amendment  to  the 
Department's  Americans  with 
Disabilities  Act  (ADA)  rules.  The 
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ACTiOM:  ^k>tk:e  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  "Hiis  notice  proposes  two  sets 
of  amendments  to  the  Department  of 
Transportation's  rules  implementing  the 
Americans  with  Disabilities  Act  (ADA). 
The  first  group  of  proposals  is  based  on 
petitions  for  rulemaking  from  members 
of  the  public.  While  the  Department  is 
publishing  proposed  amendments  based 
on  these  petitions,  in  order  to  seek 
public  comment  on  them,  the 
Department  is  not  now  taking  a  position 
on  whether  these  amendments  should 
be  adopted.  The  petitions  would  create 
an  exception  to  the  provision  requiring 
transit  providers  to  allow  persons  with 
disabiUties  to  use  every  stop  in  the 
system,  change  the  requirements 
affecting  certain  private  schools  that 
provide  fixed  route  transportation, 
change  the  provision  of  the 
Department's  technical  standards 
concerning  gaps  for  higher-speed  people 
mover  vehicles  and  eliminate  the 
provision  that  requires  paratransit 
systems  to  allow  reservations  to  be 
made  14  days  in  advance.  Second,  the 
Department  is  proposing  a  number  of 
minor  or  technical  adjustments  to 
clarif)-  or  improve  administration  of 
certain  portions  of  the  rule. 
DATES;  Ck>mments  are  requested  on  or 
before  October  19, 1994.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Comments  should  be  sent, 
preferably  in  triplicate,  to  Docket  Clerk. 
Docket  Na  49658,  Department  of 
Transportation,  400  7th  Street,  S.W., 
Room  4107,  Washington.  DC.  20590. 
Comments  %viil  be  available  for 
inspection  at  this  address  from  9:00  a.m. 
to  5:30  p.m.,  Monday  through  Friday- 
Commenters  who  wish  the  receipt  of 
their  comments  to  be  acknowledged 
shduld  incdude  a  stamped,  self- 
addressed  pKtstcard  with  their 
comments.  The  Docket  Clerk  will  date- 
stamp  the  postcard  and  mail  it  back  to 
the  commenter. 

FOR  FURTHER  IHFORMATJON  CONTACT: 
Robert  C.  Ashby.  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation.  400  7th  Street.  S.W., 
Room  10424.  Washington.  D.C..  20590. 
(202)  366-9306  (voice);  (202)  755-7687 
(TDD). 

SUPPLEMENTARY  IW.=ORMATI0N: 

Petitions  Cor  Rulemaking 

The  Department  has  received  four 
petitions  for  rulemaking,  each  of  which 
requests  an  amendment  to  the 
Department's  Americans  with 
Disabilities  Act  (ADA)  rules.  The 


Department  is  acting  on  the  petitions  by 
issuing  this  notice  of  proi>o^ 
rulemaking  (NHIM).  If,  based  on  the 
comments  and  the  Department's  further 
consideration  of  the  issues  involved,  the 
Department  believes  the  proposed 
changes  have  merit,  it  can  issue  final 
rules  based  on  this  NPRM.  At  this  time, 
however,  the  Department  is  not  taking  a 
position  on  whether  the  proposed 
changes  should  be  adopted. 

1 .  Inadequate  Bus  Stops 

Seattle  Metro  seeks  a  change  in  49 
CFR  37.167(g),  whidi  provides  as 
follows: 

The€ntity  shall  not  refuse  to  permit  a 
passenger  who  uses  a  lift  to  disembark  from 
a  vehicle  at  Mjy  designated  slop,  unless  the 
lift  cannot  be  deployed,  the  lift  willl^ 
damaged  if  it  is  deployed,  or  temp>or5y 
conditions  at  the  stop,  not  under  the  control 
of  the  entity,  preclude  the  safe  use  of  the  stop 
by  all  passengers. 

In  the  Appendix  to  Part  37.  DOT 
described  the  intent  of  this  provision  as 
follows: 

It  is  inconsistent  with  this  section  for  a 
transit  provider  to  refuse  to  let  a  passenger 
use  a  lift  at  any  designated  stop,  unless  the 
lift  is  physically  unabte  to  deploy  or  the  lift 
would  be  damaged  if  it  did.  *  *  *  In 
addition,  if  a  temporary  situation  at  the  stop 
(construction,  an  accident,  a  landslide)  made 
the  stop  unsafe  for  anyone  to  use.  the 
provider  could  decline  to  use  the  lift  there 
(just  as  it  refused  to  open  the  door  for  other 
passengers  at  the  same  point).  The  provider 
could  not.  however,  declare  a  stop  "off 
limits"  to  parsons  with  disabilities  that  is 
used  for  other  persons.  If  tlte  transit  authority 
has  concerns  about  barriers  or  safety  hazards, 
that  particularly  affect  individuals  with 
disabilities  that  would  use  the  stop,  it  should 
consider  making  efforts  to  move  the  stop.  (S6 
FR  45755.  September  6, 1991). 

Seattle  Metro  urges  the  Deputmeat  to 
change  this  policy.  Metro's  petition  says 
that  its  bus  lifts  need  4-5  feet  to  deploy 
and  that  persons  using  mobility  aids 
need  another  4  feet  in  order  to 
maneuver  off  the  Uft.  The  petition 
asserts  that  it  has  6220  fully  accessible 
bus  stops,  1571  that  do  not  meet  present 
ADA  standards  (i.e.,  a  lift  cannot  deploy 
at  these  stops).,  and  702  that  could  be 
used  by  standees  but  do  not  provide 
adequate  space  for  wheelchair  users. 
The  inaccessibility  of  stops  is  due, 
Metro  says,  to  factors  suci  as 
topography  and  terrain,  line  of  sight. 
traffic  speed,  and  access  to  shoulder 
pullout  areas,  all  of  which  are  more  or 
less  permanent  matters  beyond  its 
control.  Often,  local  jurisdictions,  rather 
than  Metro,  control  these  factors  as  well 
as  the  locations  of  the  bus  stops 
themselves.  This,  in  Metro's  view,  often 
makes  it  impractical  to  relocate  stops  to 
more  accessible  locations. 


Allowing  passengers  to  ciioose  to 
disembark  at  "inaccessibkt"  locations 
may  create  safety  hazards.  Metro  asserts. 
Passengers  with  disabilities  should  not 
be  allowed  to  decide  it  is  safe  to  use  a 
particular  stop,  in  Metro's  view, 
particularly  since  the  visual  or  cognitive 
disabilities  of  some  passengers  could 
impair  their  ability  to  make  an  adequate 
assessment  of  the  situation  and  since  a 
visual  inspection  might  not.  in  any 
event,  reveal  the  problems  of  a  site. 
Metro  is  concerned  about  tort  liability  in 
such  situations. 

With  its  petition,  Metro  provided  a 
brief  videotape,  which  we  have  made 
part  of  the  docket.  It  shows  wheelchair 
users  leaving  or  entering  buses  in 
locations  where  narrowness  of  the 
sidewalk  (i.e..  next  to  a  retaining  wall, 
adjacent  to  a  grassy  knoll)  or  other 
conditions  (e.g.,  an  eroded,  broken 
sidewalk)  make  it  difficuh  (but  not 
necessarily  impossible)  to  get  on  or  off 
the  bus. 

Metro  has  petitioned  the  Department 
to  amend  §  37.167(g)  in  two  ways.  First. 
Metro  would  j>ermit  transit  providers  to 
refuse  to  allow  p«?ons  with  disabilities 
to  use  stops  available  to  other 
passengers  if  "the  lift,  when  fully 
deployed,  would  leave  inadequate  space 
at  the  stop  for  the  passenger  to  obtain  a 
secure  and  maintainable  position  on  the 
groimd."  Second,  Metro  would  add  a 
sentence  saying  that  "A  stop  which  does 
not  meet  the  specifications  set  forth  in 
§  10.2.1(1)  of  appendix  A  to  49  CFR  part 
37  shall  be  deemed  to  provide 
inadequate  space  for  passengers  using 
common  wheelchairs  to  obtain  a  secure 
and  maintainable  position  on  the 
ground."  For  information  of  potential 
commenters.  the  bus  stc^  standards  in 
Appendix  A  that  Metro  references  are 
the  following: 

10.2.1     New  Construction 

(1)  Where  new  bus  stop  pads  are 
constructed  at  bus  stops,  bays,  or  other  areas 
where  a  lift  or  ramp  is  to  be  deployed,  they 
shall  have  a  firm,  stable  surface,  minimum 
clear  length  of  96  inches  (measured  fex)m  the 
curb  or  roadway  vehicle  edge)  and  a 
minimum  clear  width  of  60  inches  (measured 
parallel  to  the  vehicle  roadway)  to  the 
maximum  extent  allowed  by  legal  or  site 
constraints:  and  shall  be  connected  to  streets, 
sidewalks,  or  pedestrian  paths  by  an 
accessible  route  complying  with  4.3  and  4.4 
The  slope  of  the  pad  parallel  to  the  roadwa\ 
shall,  to  the  extent  practic^le,  be  the  same 
as  the  roadway.  For  water  drainage,  a 
maximum  slope  of  1:50  (2%)  perpendicular 
to  the  roadway  is  allowed. 

It  should  be  rK>ted  that  Metro's  proposal 
would  apply  this  new  construction 
standard  to  make  judgments  about 
allowing  wheelchair  users  to  use 
existing  bus  stops.  Also,  the  standard 


37210 


Fideral  Register  /  Vol.  59,  No.  139  /  Thursday,  July  21.  1994  /  Proposed  Rules 


refers  to  "bus  stop 
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pads."  not  to  bus 
addition,  the 


s  are  required  "to  the 
egal  or  site 


constraints."  Site  c  onstraints  would 
appear  to  include  I  le  kinds  of 
conditions  of  whic  i  Metro's  petition 
speaks. 

The  effect  of  its    roposed  amendment, 
Metro  says,  would  je  to  allow  transit 
providers  to  refuse  to  serve  wheelchair 
passengers  at  stops  that  did  not  meet 
Access  Board  stanc  ards.  According  to 
Metro,  this  would  dace  an  additional 
702  stops  (8  percei  t  of  the  total  number 
of  stops  in  the  systi  m)  off  limits  to 
wheelchair  users.  I  iowever,  other 
passengers  with  dii  abilities  (e.g.. 
standees)  and  pass  ngers  without 
disabilities  would  le  served  at  these 
stops.  While  Metro  s  petition  does  not 
specify  how  servic  '  to  origins  and 
destinations  servec  by  these  stops  (or 
the  other  19  percer  t  of  stops  at  which 
lifts  will  not  deplo]  at  ail)  would  be 
made  available  to  v  heelchair  users,  the 
Department  assum*  s  individuals  who 
need  accessible  ser  'ice  to  those 
destinations  would  be  eligible  for 
paratransif. 

2.  Requirements  foi  Private  School 
Transportation 

Congress  exempli  fd  "public  school 
transportation"  froi  i  the  transportation 
requirements  of  the  ADA.  by  defining 
such  transportation  not  to  be 
"designated  public  xansportation."  The 
House  Pubhc  Work  ;  Committee  Report 
on  the  legislation  Sc  ys  that  it  is  the 
intent  of  Congress  t  lat  the  same 
exemption  should  a  Dply  to  private 
elementary  and  seci  ndary  school 
transportation  if  tht  school  receives 
Federal  financial  as  listance,  is  covered 
by  section  504  of  th  >  Rehabilitation  Act 
of  1973,  and  provid  (s  equivalent 
transportation  sen.  i  ;e  to  students  with 
disabihties  (see  H. }  ept.  101-485,  Pt.  1. 
at  36).  hi  addition,  i  jhgiously-affiliated 
schools  are  exempt  rom  the  ADA 
altogether,  based  on  the  ADA's 
exemption  for  religl  jus  organizations. 
Section  37.27  of  the  Department's  ADA 
regulation  impleme  its  these 
exemptions. 

As  pointed  out  in  the  petition  of  the 
National  Associatioi  i  of  Independent 
Schools  (NAIS),  sch  wis  that  are  private, 
not  religiously  affih  ited,  and  not 
recipients  of  Federa  funds  do  not 
benefit  from  any  of  1  lese  exemptions. 
As  private  entities  n  )t  primarily  in  the 
business  of  transpor  ing  people 
providing  (usually)  ixed  route 
transportation  with  vehicles  with  a 
passenger  capacity «  xceeding  16 
p(?rsons,  they  are  su  iject  to  a 


requirement  to  piu-chase  all  new 
accessible  school  buses. 

NAIS  says  "(tjhe  cost  of  this 
requirement  is  enormous,  and  in 
relation  to  the  cost  the  benefit  to 
disabled  students  is  minimal,  because 
there  is  no  need  that  every  vehicle 
purchased  be  accessible;  all  disabled 
students  may  be  served  as  long  as  a 
sufficient  number  of  the  vehicles  are 
accessible."  The  NAIS  petition  seeks  a 
modification  of  the  current  regulation  to 
place  its  members  on  the  same  footing 
as  other  schools,  saying  that 
"independent  schools  which  do  not 
receive  federal  financial  assistance  are 
the  only  schools  who  are  required  to 
purchase  accessible  vehicles  even  when 
the  school  already  has  sufficient  such 
vehicles  to  provide  adequate  services  to 
students  with  disabihties." 

The  requested  modification  would 
amend  §  37.27  to  apply  the  same 
requirement  to  private  schools  that  do 
not  receive  Federal  assistance  as  to 
other  private  schools,  i.e.  a  requirement 
to  provide  equivalent  transportation 
services  to  students  with  disabilities. 

3.  People  Mover  Gap  Standards 

The  Special  Standards  Division  of  the 
American  Society  of  Civil  Engineers 
(ASCE)  has  petitioned  the  Department 
to  modify  its  technical  standards 
concerning  horizontal  and  vertical  gaps 
for  automated  guideway  transit  (ACT) 
vehicles  and  systems,  better  known  as 
'people  movers."  49  CFR  §38.173 
requires  that  the  horizontal  gap  between 
a  stopped  ACT  vehicle's  door  and  the 
platform  be  no  greater  than  one  inch, 
with  a  vertical  gap  of  plus  or  minus  one 
half  inch.  The  regulation  allows  other 
rail  systems  (e.g.,  rapid  and  light  rail)  to 
have  horizontal  and  vertical  gaps  of  3 
inches  and  plus  or  minus  Va  inch, 
respectively. 

ASCE  suggests  that  the  regulation 
should  recognize  a  distinction  between 
ACT  systems  based  on  vehicle  speed. 
ACT  systems  vary  in  speed  from  5  to  80 
miles  per  hour,  ASCE  says,  and  it  is,  in 
the  organization's  view,  more 
appropriate  for  higher-speed  AGTs  to 
meet  the  more  flexible  standards 
applicable  to  rapid  and  light  rail 
systems  llian  the  narrower  ACT 
standard.  ASCE  cites  the  Access  Board's 
preamble  discussion  concerning  ACT 
systems,  which  refers  to  "ACT  vehicles 
that  travel  at  slow  speed,"  and 
subsequent  Access  Board  manuals 
suggesting  that  the  rapid/light  rail  gap 
should  apply  to  faster  ACT  vehicles. 

ASCE  surveyed  existing  ACT  systems, 
determining  that  most  do  not  comply 
with  the  current  ACT  gap  standards. 
The  petition  cites  engineering  reasons 
(e.g.,  the  need  in  higher-speed  vehicles 


for  larger  and  more  complex  suspension 
systems,  which  in  turn  make  it  more 
difficult  to  meet  existing  gap  standards) 
for  this  phenomenon.  Based  on  its  data 
and  engineering  analysis,  ASCE 
recommends  that  20  miles  per  hour  be 
the  dividing  line:  systems  that  operate 
below  that  speed  can  reasonably  meet 
the  current  ACT  standard;  while  faster 
systems  should  be  allowed  to  meet  the 
rapid/light  rail  standard.  (The  Access 
Board  has  interpreted  its  guidelines,  as 
presently  worded,  to  permit  the 
construction  urged  by  ASCE.  The 
Department  does  not  object  to  this 
interpretation;  nevertheless,  for  the  sake 
of  clarity  in  the  rule  text,  we  are 
proposing  to  amend  the  language.  The 
Department  will  also  work  with  the 
Access  Board  to  incorporate  changes  in 
the  guidehnes  that  may  be  made  with 
respect  to  vehicle/platform  gaps  in, ACT 
systems.) 

4.  1 4-day  Advance  Resen'Otions 

49  CFR  §  37.131(b)(4)  provides,  with 
respect  to  complementary  paratransit 
services,  that  "the  entity  shall  permit 
advance  reservations  to  be  made, up  to  - 
14  days  in  advance  of  an  ADA 
paratransit  eligible  individual's  desired 
trip."  This  provision,  not  a  part  of  the 
NPRM  that  led  to  the  Department's  final 
ADA  rule,  was  added  in  response  to 
comments  to  the  NPRM. 

Two  separate  petitions  urge  the 
Department  to  eliminate  this  provision. 
One  is  from  Doug  Douglas,  Assistant 
Vice-President,  Paratransit  Services,  of 
Dallas  Area  Rapid  Transit  (DART).  Mr. 
Douglas  draws  a  distinction  between 
advance  reservations  in  a  context  fike 
the  airline  industry,  where  the  customer 
goes  to  the  point  of  service,  and 
paratransit.  In  the  former,  he  says,  if  a 
passenger  cancels  a  reservation  or  does 
not  show  up  for  the  plane,  the  airline 
can  simply  fill  in  the  reserved  spot  with 
a  standby  passenger.  Paratransit  does 
not  have  this  flexibihty.  since  the 
vehicle  must  be  rerouted  in  the  case  of 
a  cancellation  or  makes  a  futile  trip  in 
case  of  a  no-show.  Cancellations  and  na- 
shows  are  a  major  problem  for  his 
system.  Mr.  Douglas  asserts: 

There  are  a  number  of  arguments  lo 
support  the  repeal  of  the  14  days  advanced 
re.servation  requirements  as  prescribed  by 
§  7.131.  The  most  obvious  reason  is  the  waste 
of  precious  resources  on  clients  who  resefxe 
trips  well  in  advance,  forget  the  trip  has  been 
scheduled,  and  do  not  call  the  provider  to 
cancel  the  trip.  Even  when  the  client  does 
remember  to  cancel  the  trip,  they  are  only 
required  to  do  so  within  an  hour  prior  to  the 
scheduled  pick-up  time,  which  does  not 
allow  us  to  effectively  utilize  the  time  slot  for 
another  client.  We  are  averaging  16.183 
canceled  trips  and  2,936  no-shows  per 
month.  Fourteen  davs  advance  rescrvaiion 


does  not  appear  to  be  operationally  feasible 
in  a  paratran«it  environment,  and  should  be 
repealed  or  revised  to  make  it  more  palatable 
for  providers  ot  ^>ecialized  transportation 
ser\'ices. 

Patrisha  Pixas,  a  California 
transportation  consultant  and  Board 
member  of  AC  Transit,  also  petitioned 
the  Dq>artnje*a  to  eliminate  this 
provision.  She  views  this  provision  as 
an  impediment  to  the  effective 
implementation  of  "real-time" 
scheduling  for  paratransit  services.  Her 
rationale  is  the  following: 

Real-time  gcheduling  provides  a  dynamic 
ability  for  the  service  provider  to  respond  to 
the  current  level  of  demand  from  service 
users.  Adjustments  in  wait  time  and  vehicle 
trip  patterns  are  based  on  the  current 
situation  "on  the  street."  This  is  a  significant 
contrast  to  traditional  "advance  reserxation" 
systems,  where  trips  are  booked  several  days 
in  advance,  creating  an  artificial  picture  of 
actual  service,  since  often  users  would 
subsequently  cancel  of  rearrange  trips,  arid 
the  provider  would  then  have  to  rearrange 
planned  vehicle  deployment  and 
assignments. 

(In  my  experience)  *  *  *.  often  up  to  one 
third  of  trips  Ixxiked  on  an  advance 
reservation  system  are  ultimately  cancels  or 
no-shows.  This  further  creates  a  "blocking" 
mechanism,  so  that  potential  users  would 
call  farther  and  farther  in  advance  to  ensure 
a  better  chance  of  getting  a  ride  •  *  *. 

What  the  14-day  advance  provision  does  is 
to  institutionalize  capacity  constraints,  with 
a  preference  for  people  who  have  decided  on 
their  trip  long  in  advance.  This  is  counter  to 
other  philosophical  bases  of  the  regulation, 
which  call  ftjT  paratransit  service  to  be 
relatively  comparable  to  fixed-foule. 
including  the  sense  of  "spontaneity"  without 
having  to  pre-plan  a  trip.  The  14-day  advance 
provision  also  imposes  or  allows  an  implicit 
priority  to  certain  kinds  of  trips,  such  as 
medical  or  other  appointments,  where  the 
rider  (and  often  the  provider  as  well!)  wants 
to  have  the  certainty  in  advance  that  the  trip 
is  available.  This,  too,  is  counter  to  the  basic 
service  criteria  of  the  regulations. 

The  14-day  advance  reservation  provision 
should  be  eliminated  (or.  at  a  minimum,  be 
made  permissive  and  subservient  to  the  other 
criteria)  •  *  •  (emphasis  in  original). 

By  eliminating  the  14-day  provision,  or 
making  it  permissive,  the  NPRM  would 
permit  transit  providers  to  decline  to 
accept  reservations  farther  from  the  date 
of  travel  than  the  day  before.  The 
minimum  reservation  time 
requirement — that  providers  must 
provide  next -day  service— would,  of 
course,  remain  in  place. 

DOT-Proposed  Adjustments  to  the  Rule 

1.  Reduction  of  Paperwork  for 
Paratransit  Plan  Updates 

Under  the  Department's  ADA 
regulation,  each  fixed  route  public 
transit  operator  was  required  to  submit 
a  paratransit  plan  to  the  Federal  Transit 
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does  not  appear  to  be  operationally  feasible 
in  a  paratran«i«  environment,  and  should  be 
repealed  or  revised  to  make  it  more  palatable 
for  providers  of  specialized  Iransportatioo 
sen'ices. 

Patrisba  Pixas,  a  California 
transportation  consultant  and  Board 
member  of  AC  Transit,  also  petitioned 
the  I>^artnieat  to  eliminate  this 
provision.  She  views  this  provision  as 
an  impediment  to  the  effective 
implementation  of  "real-time" 
scheduling  for  paratransit  services.  Her 
rationale  is  the  following: 

Real-time  scheduling  provides  a  dynamic 
ability  for  the  service  provider  to  respond  to 
the  curreat  level  of  demand  from  service 
users.  Adjustments  ia  wait  time  and  vehicle 
trip  patterns  are  based  on  the  current 
situation  "on  the  street."  This  is  a  significant 
contrast  to  traditional  "advance  reservation" 
systems,  where  trips  are  booked  several  days 
in  advance,  creating  an  artificial  picture  of 
actual  service,  since  often  users  would 
subsequently  cancel  of  rearrange  trips,  and 
the  provider  would  then  have  to  rearrange 
planned  vehicle  deployment  and 
assignments. 

(In  my  experience]  *  *  *.  often  up  to  one 
third  .of  trips  booked  on  an  advance 
reservation  system  are  ultimately  cancels  or 
no-shows.  This  further  creates  a  "blocking" 
mechanism,  so  that  potential  users  would 
call  farther  and  farther  in  advance  to  ensure 
a  belter  chance  of  getting  a  ride  *   *   *. 

What  the  14- day  advance  provision  does  is 
to  institutionalize  capacity  constraints,  with 
a  preference  for  people  who  have  decided  on 
their  trip  long  in  advance.  This  is  counter  to 
other  philosophical  bases  of  the  regulation, 
which  call  ftx-  paratransit  service  to  be 
relatively  comparable  to  fixed-foule. 
including  the  sense  of  "spontaneity"  without 
having  to  pre-plan  a  trip.  The  14-day  advajice 
provision  also  imposes  or  allows  an  implicit 
priority  to  certain  kinds  of  trips,  such  as 
medical  or  other  appointments,  where  the 
rider  (and  often  the  provider  as  well!)  wants 
to  have  the  certainty  in  advance  that  the  trip 
is  available.  This,  too,  is  counter  to  the  basic 
service  criteria  of  the  regulations. 

The  14-day  advance  reservation  provision 
should  be  eliminated  (or.  at  a  minimum,  be 
made  permissive  and  subservient  to  the  other 
criteria)  •  '  »  (emphasis  in  original). 

By  eliminating  the  14-day  provision,  or 
making  it  permissive,  the  NPRM  would 
permit  transit  providers  to  decline  to 
accept  reservations  farther  from  the  date 
of  travel  than  the  day  before.  The 
minimum  reservation  time 
requirement — that  providers  must 
provide  next -day  service — ^would,  of 
course,  remain  in  place. 

DOT-Proposed  Ad)ttstments  to  the  Rule 

1.  Reduction  of  Paperwork  for 
Paratransit  Plan  Updates 

Under  the  Department's  ADA 
regulation,  each  fixed  route  public 
transit  operator  was  required  to  submit 
a  paratransit  plan  to  the  Federal  Transit 


Administration  (FTA)  by  January  26, 
1992.  Section  37.13S(c)  of  the  rule  « 
requires  that  "each  entity  shall  submit 
an  update  to  the  plan  on  January  26  of 
each  succeeding  year."  Section '37.139(j) 
requires  these  updates  to  include 
information  needed  to  update  the 
information  requirements  applying  to 
the  original  plan,  significant  changes  or 
revisions  to  the  timetable,  whether 
milestones  far  progress  toward  full 
compliance  have  been  met.  explanations 
of  any  sUppage  that  has  occurred  in 
meeting  the  timetable  for  full 
compliance,  and  corrective  action  for 
any  slippage.  The  same  public 
participation  requirements  that  applied 
to  the  original  plan  (including  notice,  a 
public  hearing,  and  consultation  with 
the  disability  community)  apply  to 
updates. 

FTA  data  indicate  that  about  117  of 
the  540  fixed  route  operators  required  to 
submit  paratransit  plans  have  indicated 
that  they  expected  to  be  fully  in 
compliance  by  the  end  of  1993.  Another 
70  providers  expected  to  be  fully  in 
compliance  by  the  end  of  1994.  By  full 
compliance,  we  mean  that  the  transit 
propierty  meets  all  six  service  criteria 
spelled  out  for  paratransit  systems  in 
the  regulation  (conoeming  service  area, 
response  time,  trip  purpose,  hours  and 
days  of  service,  fares,  and  capacity 
constraints).  It  apptears  unnecessary  to 
require  trai^it  properties  which  in  fact 
meet  all  criteria  to  do  the  paperwork  for 
an  update  every  year.  If  a  system  is  fully 
in  compliance,  and  no  significant 
changes  have  occiured,  going  through 
this  process  has  no  benefit  for 
passengers  with  disabilities. 

For  these  reasons,  the  Department  is 
proposing  to  modify  §§  37.135(c)  and 
37.139(j)  to  allow  transit  properties  who 
fully  comply  with  all  service  criteria  for 
paratransit  service  to  rely  on  the 
assurance  of  ADA  compliance  required 
by  §  27.4.  rather  than  submitting  an 
update  report.  If  significant  changes 
occurred  that  could  affect  compUance, 
or  if  the  system  fell  out  of  compliance 
with  respect  to  one  or  more  of  the 
service  criteria,  it  would  have  to  notify 
FTA  of  the  problem  and  submit  annual 
updates  vmtil  it  had  returned  to 
compliance. 

The  Department  has  some  concern 
that,  if  it  adopts  this  proposal,  it  may 
not  have  an  adequate  source  of  data 
about  the  compUance  status  of  transit 
authorities,  ridership,  or  costs.  Such 
data  may  be  useful  for  program 
evaluation  as  well  as  forming  a  basis  for 
reports  to  Congress  or  the  public.  The 
Department  seeks  comment  on  whether, 
if  this  proposal  is  adopted,  there  should 
be  any  additioned  data  reporting 


requirements  concerning  paratransit 
compliance,  ridership,  and  costs. 

2.  Visitor  EligibHity 

-  Section  37.127.  concerning 
complimentary  paratransit  ser\ice  for 
visitors,  provides  that  a  public  entity  is 
not  required  to  provide  service  to  a 
visitor  for  more  than  21  days  fiom  the 
date  of  the  first  paratransit  trip  used  by 
the  visitor.  We  have  been  asked  whether 
this  means  21  consecutive  days  or  a 
collection  of  days  over  a  given  period  of 
time  adding  up  to  21.  For  the  sake  of 
simplicity  and  clarity,  we  propose  to 
add  the  words  "per  year."  This  means 
that  a  visitor  could  have  any  21  days  of 
eligibility  in  any  calendar  year. 

3.  Vehicle  Acquisition  for  "Private  Not 
Primarily  Engaged  "  Proiiders 

Section  37.101  contains  the  vehicle 
acquisition  requirements  for  private 
entities  not  primarily  engaged  in  the 
business  of  transporting  people.  Because 
of  the  way  that  section  302  of  the  ADA 
itself  it  drafted,  there  is  no  specific 
vehicle  acquisition  requirement  for 
"private  not  primarily  engaged"  entities 
providing  demand  responsive  service 
with  vehicles  having  a  capacity  of  16  or 
fewer  passengers.  Rather,  entities  in  this 
situation  must  provide  equivalent 
service  to  passengers  with  disabilities. 
This  requirement  is  set  forth  in  §  37.171. 
To  avoid  confusion,  we  propose  to  add 
to  §  37.101  a  new  paragraph  containing 
a  cross-reference  to  §  37.171. 

4.  Personal  Care  Attendants 

Section  37.123(f)(l)(i)  permits  an 
eligible  individual  traveling  on  ADA 
paratransit  to  be  accompanied  by  a 
"personal  care  attendant"  (PCA)  as  well 
as  by  any  other  person  of  the 
individual's  choice.  Section  37.131(cK3) 
says  that  the  PCA  rides  without  change, 
while  the  other  companion  must  pay  the 
paratransit  fare.  These  provisions  have 
led  to  questions  about  who  should  be 
regarded  as  a  PCA.  Section 
37.123(f)(l)(ii)  attempted  to  provide 
guidance  on  this  issue  by  saying  that  a 
family  member  or  friend  traveling  with 
an  eligible  individual  is  not  regarded  as 
a  PCA  unless  that  person  is  acting  in  the 
capacity  of  a  PCA.  The  Appendix 
discussion  of  this  section  notes  that  a 
PCA  is  someone  "designated  or 
employed  specifically  to  help  the 
individual  meet  his  or  her  personal 
needs,"  such  as  eating,  drinking,  using 
the  bathroom,  communicating  etc.  The 
Appendix  also  notes  that  the  paratransit 
provider  may.  as  part  of  the  eligibiUty 
certification  process,  require  that 
eligible  individuals  register  as  users  of 
PCAs.  The  companion  of  someone  not 
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is  aware  that  there 
of  PCA  used  in  other 

services 
comment  on 
definitions  would 
jse  in  the  context  of 


facihtation.  that  an 


can  determine  that 


equivalent  facilitat  on.  the  applicant 


that  it  is  proposing 


must  show  not  onl 
a  solution  providin  i  equal  or  greater 
accessibility,  but  al »  that  it  is 
precluded  from  usi  tg  the  solution 


provided  for  in  the 
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so  registering  coul  i  he  charged  the 
paratransit  fare. 

The  Department 
may  be  definitions 
contexts  (e.g.,  hun  an 
programs).  We  see  i 
whether  one  of  thepe 
be  appropriate  for 
paratransit. 

5.  Equivalent  Facii  station 

The  current  provisions  concerning 
"equivalent  faciht«tion"  (§§37.7  and 
37.9)  require,  as  on  e  condition  for 
obtaining  a  determ  nation  of  equivalent 


entity  demonstrate 


its  "reasons  for  ina  Jility  to  comply" 
with  the  existing  rt  gulatory  standards. 
In  other  words,  bef  )re  the  Department 


something  is  an 


Department's 


standards.  The  purpose  of  this  provision 
was  to  limit  departlres  from  established 
regulatory  standarcfc  to  those  situations 
where  they  could  not  be  applied  and. 
therefore,  to  discoutage  a  proliferation 
of  solutions  that  might  undermine  the 
goal  of  having  imifcfrm.  predictable 
standards.  This  app  roach  has  the 
disadvantage,  howe  ver,  of  also 
discouraging  newer  technologies  or 
more  innovative  solutions  that  might 
actually  provide  ac<  essibiUty  gains  in 


some  situations.  Foi 


Department  is  prop(  »sing  to  delete  the 


"inability  to  comply 


equivalent  facilitatinn  sections  of  the 
rule.  We  seek  comn^nt  on  whether  this 
is  a  good  idea. 

We  would  point  c  ut  that  the  proposed 
change  is  not  intenc  ed  to  diminish  the 
requirement  that  an  '  equivalent 
facilitation  provide  <  squal  or  greater 
accessibility.  For  ex;  imple.  it  would  not 


to  avoid  installing 
meeting  the 
without  that 


permit  a  rail  system 

detectable  warnings 

regulatory  standards 

system  having  demc  nstrated  that  a 

substitute  design  wa  s  as  detectable  or 

more  detectable  by  j  ersons  with 

impaired  vision. 

6.  Clarification  of  Appendix  Statement 
on  Vehicle  Lift  Dim^sions 

Part  38.  the 
accessible  vehicles, 
dimensions  for  wheelchair 
vehicles.  The  reference 
dimensions  in  the 
discussion  of  §37. 
30"  X  48"  hft  platfon^ 
While  the  dimensi 
at  a  distance  of  two 
platform,  the  width 


'.Pin 

.13 


this  reason,  the 


language  from  the 


Depar  ments  standards  for 
I  lontains 

lifts  on 
to  these 

37.  Appendix  A. 
speaks  of  the  "new 
specifications." 
ioris  are  30  X  48  inches 
i  tiches  above  the 
<  if  the  platform  need 


only  be  28.5  inches  at  the  platform 
itself.  This  seeming  discrepancy  has 
confused  some  readers.  To  resolve  it.  we 
propose  to  remove  the  words  "30"  by 
"48"  from  the  Appendix,  so  that  the 
reference  is  simply  to  the  lift  standards 
of  Part  38. 

7.  Typographical  Errors 

In  §  37.3.  in  the  definition  of 
"designated  public  transportation."  the 
word  "containing"  in  the  final  line 
should  be  "continuing."  In  §  37.11(a). 
the  reference  in  the  last  line  to  "Subpart 
F"  of  49  CFR  Part  27  should  be  "Subpart 
C"  (Part  27  no  longer  contains  any 
Subpart  F).  Commenters  are  encouraged 
to  note  other  such  errors,  so  that  they 
can  also  be  corrected. 

Regulatory  Analyses  and  Notices 

This  NPRM  does  not  propose  a 
significant  rule  under  Executive  Order 
12866.  It  is  a  significant  NfPRM  under 
the  Department's  Regulatory  Pohcies 
and  Procedures,  since  it  would  amend 
the  Department's  Americans  with 
Disabilities  Act  rule,  which  is  a 
significant  rule.  We  expect  economic 
impacts  to  be  minimal,  so  we  have  not 
prepared  a  regulatory  evaluation.  There 
are  no  Federalism  impacts  sufficient  to 
warrant  the  preparation  of  a  Federalism 
assessment.  The  Department  certifies 
that  the  proposals,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Issued  this  12th  day  of  July,  1994,  at 
Washington,  DC 
Federico  Pena, 
Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
amend  49  CFR  Part  37  and  49  CFR  Part 
38  as  follows: 

PART  37— {AMENDED] 

1.  The  authority  citation  for  49  CFR 
Part  37  is  proposed  to  continue  to  read 
as  follows: 

Authority:  Americans  with  Disabilities  Act 
of  1990  (42  U.S.C  12101-12213);  49  U.S.C 
322. 

2.  The  authority  citation  for  49  CFR 
Part  38  is  proposed  to  be  revised  to  read 
as  follows: 

Authority:  Americans  with  Disabilities  Act 
of  1990  (42  U.S.C.  12101-12213);  49  U.S.C 
322. 

3.  hi  part  37.  §  37.27(b)  is  proposed  to 
be  revised  to  read  as  follows: 

§  37. 27   Transportation  for  elementary  and 
secondary  education  systems. 


(b)  The  requirements  of  this  part  do 
not  apply  to  the  transportation  of  school 


children  to  and  firom  a  private 
elementary  or  secondary  school,  and  its 
school-related  activities,  if  the  school  is 
providing  transportation  service  to 
students  with  disabiUties  equivalent  to 
that  provided  to  students  without 
disabilities.  The  test  of  equivalence  is 
the  same  as  that  provided  in  §  37.105.  If 
the  school  does  not  meet  the 
requirement  of  this  paragraph  for 
exemption  from  the  requirements  of  this 
part,  it  is  subject  to  the  requirements  of 
this  part  for  private  entities  not 
primarily  engaged  in  transporting 
people. 

4.  In  part  37,  §  37.135  is  proposed  to 
be  .amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  37. 1 35    Submission  of  paratransit  plan. 

•        »        *        *        « 

(c)  Annual  updates.  Except  as 
provided  iii  this  paragraph,  each  entity 
shall  submit  an  annual  update  to  its 
plan  on  January'  26  of  each  succeeding 
year. 

(1)  If  an  entity  has  met  and  is 
continuing  to  meet  fully  all 
requirements  for  complementary 
paratransit  in  §§  37.121  through  37.133 
of  this  part,  the  entity  may  submit  to 
FTA  on  January  26  of  each  succeeding 
year  a  certification  of  compliance  in  lieu 
of  a  plan  update.  Entities  diat  have 
submitted  a  joint  plan  under  §  37.141 
may  submit  a  joint  certification  under 
this  paragraph.  The  requirements  of 
§§  37.137  through  37.139  do  not  apply 
when  a  certification  is  submitted  under 
this  paragraph. 

(2)  In  the  event  of  any  change  in 
circumstances  that  results  in  an  entity 
which  has  submitted  a  certification  of 
compliance  falling  short  of  full 
compliance  with  §§37.121  through 
37.133  in  any  respect,  the  entity  ^hall 
immediately  notify  FTA  of  the  problem, 
hi  this  case,  the  entity  shall  file  a  plan 
update  meeting  the  requirements  of 
§§37.137  through  37.139  of  this  part  on 
the  next  following  January  26  and  in 
each  succeeding  year  until  the  entity 
returns  to  full  compliance. 

(3)  An  entity  which  has  been  granted 
a  waiver  firom  any  provision  of  this  part 
on  the  basis  of  undue  financial  burden 
shall  file  a  plan  update  meeting  the 
requirements  of  §§  37.137  through 
37.139  of  this  part  on  each  January  26 
during  which  the  waiver  is  in  effect. 

5.  hi  part  37.  §  37.167  is  proposed  to 
be  amended  by  revising  paragraph  (g)  to 
read  as  follows: 

§37.167    Other  service  requirements. 


(g)  (1)  The  entity  shall  not  refuse  to 
permit  a  passenger  who  uses  a  lift  to 


disembark  fi-om  a  vehicle  at  any 
designated  stop,  imless — 

(i)  The  lift  cannot  be  deployed; 

(ii)  The  Hft  will  be  damaged  if  it  is 
deployed; 

(iii)  The  Uft,  when  fully  deployed, 
would  leave  an  inadequate  space  at  the 
stop  for  the  passenger  to  obtain  a  secure 
and  maintainable  position  on  the 
ground;  or 

(iv)  Temporary,conditions  at  the  stop, 
not  imder  the  control  of  the  entity, 
preclude  the  safe  use  of  the  stop  by  all 
passengers. 

(2)  For  purposes  of  this  paragraph,  a 
stop  that  does  not  meet  the 
specifications  set  forth  in  §  10.2.1(1)  of 
Appendix  A  to  this  part  shall  be  deemed 
to  provide  inadequate  space  for 
passengers  using  common  wheelchairs 
to  obtain  a  secure  and  maintainable 
position  on  the  ground. 

6.  hi  part  38,  §  38.173(a)  is  proposed 
to  be  amended  by  adding  the  words 
"(i.e.,  at  a  speed  of  no  more  than  20 
miles  per  hour  at  any  location  on  their 
route  during  normal  operation)"  after 
the  words  "slow  speed," 

7.  In  part  38,  §  38.173(d)  is  proposed 
to  be  amended  by  adding  the  following 
sentence  at  the  end:  "ACT  systems 
whose  vehicles  travel  at  a  speed  of  more 
than  20  miles  per  hour  at  any  location 
on  their  route  during  normal  operation 
are  covered  under  this  paragraph  rather 
than  under  paragraph  (a)  of  this 
section." 

8.  hi  part  37,  §  37.131(b)(4)  is 
proposed  to  be  removed  or,  in  the 
alternative,  to  be  amended  by 
substituting  the  word  "may"  for  the 
word  "shall." 

9.  hi  Part  37,  §  37.127(e)  is  proposed 
to  be  amended  by  adding  the  words 
"per  year"  after  the  word  "days". 

10.  hi  part  37,  §  37.101  is  proposed  to 
be  amended  by  adding  a  new  paragraph 
(e),  to  read  as  follows: 

§37.101    Purchase  or  lease  of  vehicles  by 
private  entities  not  primarily  engaged  In  the 
business  of  transporting  people. 

•        *        »        *        * 

(e)  Demand  Responsive  System, 
Vehicle  Capacity  of  16  or  Fewer. 
Providers  of  transportation  in  this 
category  should  refer  to  §  37.171  of  this 
part  for  requirements  pertaining  to  that 
service. 

11.  In  part  37,  §  37.7  is  proposed  to  be 
amended  by  revising  paragraph  (b)(2) 
and  removing  and  reserving  Cb)(3)  to 
read  as  follows: 

§  37.7    Standards  for  accessible  vehicles. 

***** 

(b)*  •  • 

{2)  Specific  provision  of  part  38  of 
this  title  concerning  which  the  entity  is 
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disembark  from  a  vehicle  at  any 
designated  stop,  unless — 

(i)  The  lift  cannot  be  deployed; 

(ii)  The  lift  will  be  damaged  if  it  is 
deployed; 

(iii)  The  lift,  when  ftilly  deployed, 
would  leave  an  inadequate  space  at  the 
stop  for  the  passenger  to  obtain  a  secure 
and  maintainable  position  on  the 
ground;  or 

(iv)  Temporary,conditions  at  the  stop, 
not  under  the  control  of  the  entity, 
preclude  the  safe  use  of  the  stop  by  all 
passengers. 

(2)  For  purposes  of  this  paragraph,  a 
stop  that  does  not  meet  the 
specifications  set  forth  in  §  10.2.1(1)  of 
Appendix  A  to  this  part  shall  be  deemed 
to  provide  inadequate  space  for 
passengers  using  common  wheelchairs 
to  obtain  a  secure  and  maintainable 
position  on  the  ground. 

6.  In  part  38.  §38. 173(a)  is  proposed 
to  be  amended  by  adding  the  words 
"(i.e..  at  a  speed  of  no  more  than  20 
miles  per  hour  at  any  location  on  their 
route  during  normal  operation)"  after 
the  words  "slow  speed," 

7.  In  part  38.  §  38.173(d)  is  proposed 
to  be  amended  by  adding  the  following 
sentence  at  the  end:  "AGT  systems 
whose  vehicles  travel  at  a  speed  of  more 
than  20  miles  per  hour  at  any  location 
on  their  route  during  normal  operation 
are  covered  under  this  paragraph  rather 
than  under  paragraph  (a)  of  this 
section." 

8.  In  part  37.  §  37.131(b)(4)  is 
proposed  to  be  removed  or.  in  the 
alternative,  to  be  amended  by 
substituting  the  word  "may"  for  the 
word  "shall." 

9.  In  Part  37,  §  37.127(e)  is  proposed 
to  be  amended  by  adding  the  words 
"per  year"  after  the  word  "days". 

10.  In  part  37,  §  37.101  is  proposed  to 
be  amended  by  adding  a  new  paragraph 
(e),  to  read  as  follows: 

§37.101    Purchase  or  lease  of  vehicles  by 
private  entities  not  primarily  engaged  in  the 
business  of  transporting  people. 

***** 

(e)  Demand  Responsive  System, 
Vehicle  Capacity  of  16  or  Fewer. 
Providers  of  transportation  in  this 
category  should  refer  to  §  37.171  of  this 
part  for  requirements  pertaining  to  that 
service. 

11.  In  part  37,  §  37.7  is  proposed  to  be 
amended  by  revising  paragraph  (b)(2) 
and  removing  and  reserving  (b)(3)  to 
read  as  follows: 

§  37.7    Standards  for  accessible  vehicles. 


seeking  a  determination  of  equivalent 
facilitation. 

*        •        »        •        • 

12.  In  part  37,  §  37.9  is  proposed  to  be 
amended  by  revising  paragraph  (d)(2) 
and  removing  and  reserving  (d)(3)  to 
read  as  follows: 

§  37.9    Standards  for  accessible  facilities. 

***** 

(d)  *   *   * 

(2)  Specific  provision  of  Appendix  A 
concerning  which  the  entity  is  seeking 
a  determination  of  equivalent 
facilitation. 
***** 

13.  In  part  37,  Appendix  A,  the 
paragraph  entitled  "Section  37.13 
Effective  Date  for  Certain  Vehicle  Lift 
Specifications"  is  proposed  to  be 
amended  by  deleting  the  words  "30"  x 
"48"." 

14.  In  part  37.  the  definition  of  the 
term  "Designated  public  transportation" 
in  §  37.3  is  proposed  to  be  amended  by 
revising  the  word  "containing"  to  read 
"continuing". 

15.  In  part  37.  §37. 11(a)  is  proposed 
to  be  amended  by  revising  the  words 
"subpart  F"  to  read  "subptirt  C." 

[PR  Doc.  94-17735  Filed  7-20-94;  8:45  am] 
BILUNG  CODE  4910-62-P 


(b)*  *  • 

(2)  Specific  provision  of  part  38  of 
this  title  concerning  which  the  entity  is 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

[Docket  No.  940793-4193;  I.D.  060994A] 

RIN  0648-AG37 

Sea  Turtle  Conservation;  Shrimp 
Trawling  Requirements 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comrbents. 

SUMMARY:  This  proposed  rule  would 
allow  non-Federal  entities  to  apply  for, 
and  NMFS  to  issue,  permits  for  the 
incidental  take  of  threatened  species  of 
sea  turtles  consistent  With  section  10(a) 
of  the  Endangered  Species  Act  (ESA). 
Existing  regulations  provide  for  the 
issuance  of  an  incidental  take  permit  for 
endangered  sea  turtles. 
DATES:  Written  comments  must  be 
received  by  August  22, 1994. 

ADDRESSES:  Comments  on  this  proposed 
rule,  and  requests  for  copies  of  the 
Environmental  Assessment  (EA)  for  this 


proposed  rule,  should  be  addressed  to 
WilUam  W.  Fox,  Jr.,  Ph.D.,  Director, 
Office  of  Protected  Resources,  NMFS, 
1335  East-West  Highway.  Silver  Spring. 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Weiner,  Endangered  Species 
Division.  (301)  713-2319;  Doug  Beach. 
Protected  Species  Program  Coordinator. 
NMFS  Northeast  Regional  Office.  (508) 
281-9254;  or  Charles  A.  Oravetz.  Chief. 
Protected  Species  Program.  NMFS 
Southeast  Regional  Office.  (813)  893- 
3366. 

SUPPLEMENTARY  INFORMATION: 
Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  ESA.  Kemp's 
ridley  (Lepidochelys  kempii). 
leatherback  [Dermochelys  coriacea]  and 
■  hawksbill  [Eretmochelys  imbricata) 
turtles  are  listed  as  endangered. 
Loggerhead  [Caretta  caretta),  green 
{Chehnia  mydas)  and  oUve  ridley 
[Lepidochelys  olivacea)  turtles  are  listed 
as  threatened,  except  for  breeding 
populations  of  green  turtles  in  Florida 
and  on  the  Pacific  coast  of  Mexico,  and 
the  breeding  population  of  olive  ridley 
turtles  on  the  Pacific  coast  of  Mexico, 
which  are  listed  as  endangered. 

In  1990.  the  National  Academy  of 
Sciences  (NAS)  completed  a  review  of 
the  biology  of  sea  turtles  and  the  causes 
and  extent  of  their  decUne.  The  NAS 
concluded  that  incidental  capture  in 
shrimp  trawls  without  turtle  excluder 
devices  (TEDs)  is  by  far  the  leading 
cause  of  human-induced  mortality  to 
sea  turtles  at  sea,  but  that  collectively, 
activities  in  the  non-shrimp  fisheries 
constitute  the  second  largest  source  of 
mortality.  The  study  identified  finfish 
trawls,  seine  nets,  pompano  gillnets, 
and  various  passive  fishing  gear,  such  as 
sink  gillnets,  weirs,  traps  and  longlines. 
as  potential  sources  of  mortality  to  sea 
turtles. 

Because  threatened  sea  turtles  are 
often  incidentally  taken  in  state  coastal 
fisheries,  NMFS  established  a  regulatory 
fi^mework  that  requires  the  use  of  TEDs 
on  most  shrimp  trawls  and  allows 
NMFS  to  impose  measures  with  resf>ect 
to  shrimp  trawl  and  other  fisheries  to 
protect  sea  turtles,  such  as  the  use  of 
limited  tow  times,  the  requirement  to 
carry  observers,  and  the  closure  of 
certain  areas  (57  FR  57348,  December  4. 
1992).  Under  this  framework,  measures 
are  implemented  as  temporary 
restrictions,  which  is  a  time-consuming, 
repetitious,  and  short-term  means  to 
accomplish  conservation  measures  for 
sea  turtles.  For  example,  NMFS  has 
implemented  many  temporary 
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restrictions  allowing  the  North  Carolina 
shrimp  fishery  tp  comply  with  tow-time 
limits  as  an  alteinative  to  using  TEDs  in 
areas  of  high  alg  ae  concentrations  (see 
58  FR  48975.  Se  jtember  21.  1993). 
As  an  additioi  to  the  regulatory 
framework  gove  ning  state  fisheries  in 
which  listed  spu  cies  of  sea  turtles  are 
incidentally  tak<  n,  NMFS  is  proposing  a 
rule  that  would  ^  extend  section  10 
permit  regulatio:  is  to  all  threatened 
species  of  sea  tu  lies.  Section  10(a)(1)(B) 
of  the  ESA  auth(  rizes  the  Secretary  of 
Commerce  (Seer  ;tary)  to  permit  under 
such  terms  and  (  onditions  as  he  or  she 
may  prescribe,  a  ly  taking  otherwise 
prohibited  by  section  9(a)(1)(B)  of  the 
ESA,  if  the  takin  ;  is  incidental  to,  and 
not  the  purpose  )f,  carrying  out  an 
otherwise  lawfu  activity.  NMFS 
implemented  rej  ulations  for  the 
application  and  ssuance  of  incidental 
take  permits,  um  er  section  10(a)  of  the 
ESA,  which  app(  ar  at  50  CFR  parts  220 
and  222,  and  allc  w  the  Assistant 
Administrator  fo  ■  Fisheries,  NOAA, 
(.'\A)  to  issue  per  nits  to  incidentally 
take  endangered  marine  species  during 
otherAfise  lawful  activities. 

While  sections  9  and  10  and 
corresponding  re  julations  apply  to 
species  listed  as  i  indangered.  they  may 
be  applied  to  thn  atened  species  as  well, 
pursuant  to  sectii  in  4(d)  of  the  ESA. 
Section  4(d)  prov  ides  that  the  Secretary 
issue  such  regula  ions  as  deemed 
necessary  and  ad  disable  to  provide  for 
the  conservation  Df  such  species.  For 
example,  for  thos  3  threatened  species 
whose  taking  is  p  rohibited  by  NMFS 
(such  as  salmon  (50  CFR  227.21)  and 
Guadalupe  fur  se  tl  (50  CFR  227.11)), 
NMFS  has  promi:  Igated  special 
regulations  that  a  low  incidental  takings 
of  Siich  species  ir  compliance  with  a 
section  10  incide  Jtal  take  permit. 
Although  NMFS  las  extended  the 
section  9  takings  Drohibitions  to 
threatened  sea  tui  ties  (50  CFR 
227.71(a)),  the  ex  :eptions  to  the 
prohibitions  cont  lined  in  50  CFR  22T.72 
do  not  provide  fo   the  issuance  of  an 
incidental  take  p€  rmit.  This  rule,  as 
proposed,  would  nake  it  possible  to 
issue-such  permit  >  for  the  taking  of 
threatened  sea  tuHles. 

The  extension  ( f  the  section  10 
incidental  take  pc  rmit  exception  to 
threatened  sea  tui  ties  would  allow  the 
same  substantive  jrotective  measures 
that  can  be  implei  lented,  and  the  same 
fishing  activities  t  lat  can  be  carried  out." 
as  under  the  curn  nt  regulatory 
framework,  while  eliminating  the 
procedural  shortc  jmings  of  the 
regulatory  framew  ork,  such  as  the  short 
duration  of  the  ru  es  and  the  length  of 
time  required  to  i;  sue  rules.  Incidental 
take  permits  are  n  )l  Intended  to 


undermine  the  TED-use  requirement  or 
the  taking  prohibition  in  general. 
Furthermore,  the  regulatory  framework 
would  remain  in  effect  for  any  entity 
that  has  not  been  issued  an  incidental 
take  permit.  This  proposed  rule  would 
provide  an  additional  means  whereby 
non-Federal  entities  can  engage  in 
commercial  fishing  practices  while 
affording  adequate  protection  to  both 
endangered  and  threatened  sea  turtles. 

Through  the  implementation  of  this 
proposed  rule,  NMFS  would  accept  and 
consider  incidental  take  permit 
applications  from  non-Federal  entities, 
such  as  individuals,  businesses, 
municipalities,  fishery  organizations 
and  state  agencies.  NMFS  anticipates 
that  it  would  invite  state  agencies, 
which  are  responsible  for  regulating 
state  fisheries,  to  apply  for  general 
permits  that  would  cover  specific 
fisheries  known  or  believed  to 
incidentally  take  threatened  or 
endangered  sea  turtles.  This  would  bo 
more  efficient  than  requiring  permits  for 
individual  vessels.  It  would  also  allow 
the  states  to  assume  management  of 
fisheries  through  the  permits,  which  are 
limited  to  activities  within  the  territorial 
sea. 

The  general  permit  procedures  in  50 
CFR  part  220,  as  well  as  the  endtmgered 
species  permit  requirements  in  50  CFR 
part  222,  would  apply  to  the 
application,  issuance,  modification, 
revocation,  suspension  and  amendment 
of  an  incidental  take  permit  for 
threatened,  as  well  as  for  endangered 
sea  turtles. 

Classification 

This  proposed  rule  has  beeii 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA).  This 
requirement  has  been  approved 
previously  by  the  Office  of  Management 
and  Budget  (OMB  Control  Number 
0648-0230).  The  reporting  burden  for 
this  collection  js  estimated  to  average 
approximately  80  hours  for  permit 
applications,  0.5  hours  for  certificate  of 
inclusion  applications  and  0.5  hours  for 
reports.  These  estimates  include  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  National  Marine  Fisheries  Service 
(F/PR),  1335  East-West  Highway,  Silver 
Spring,  MD  20910,  and  to  the  Office  of 
Information  and  R^ulatory  Affairs, 


Office  of  Management  and  Budget. 
Washington,  DC.  20503  (Attn: 
Paperwork  Reduction  Act  Project  0648- 
0230). 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  proposed  rule  establishes  a 
discretionary  permitting  procedure  that 
will,  by  itself,  have  no  economic  impad 
on  fisherman.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

The  AA  prepared  an  EA  for  tnis 
proposed  rule  that  concludes  that  the 
rule  would  have  no  significant  impact 
on  the  human  environment.  A  copy  of 
the  EA  is  available  (see  ADDRESSES)  and 
comments  on  it  are  requested. 

List  of  Subjects  in  50  CFR  Part  227 

■  Endangered  and  threatened  species, 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Dated:  July  13, 1994. 
Charles  Kamella, 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  227  is  proposed 
to  be  amended  as  follows: 

PART  227— THREATENED  FISH  AND 
WILDLIFE 

-1.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

,      Authority:  16  U.S.C.  1531  etseg. 

2.  In  §  227.72,  paragraph  (e)(1) 
-  introductory  text  is  revised  and 

paragraph  {e)(7)  is  added  to  read  as 

follows: 

§227.72    Exceptions  to  prohibttfons. 

•  .?»*•» 

(e)*  •   *[1)  General.  The 
prohibitions  against  taking  in 
§  227.71(a)  do  not  apply  to  the 
incidental  take  of  any  member  of  any 
species  of  sea  turtle  listed  in  §  227.4 
(i.e.,  a  take  not  directed  toward  such 
member)  during  fishing  or  scientific 
research  activities,  to  the  extent  that 
those  involved  are  in  compliance  with 
the  requirements  of  paragraphs  {e)(l), 
(2),-(3),  and  (6)  of  this  section,  or  in 
compliance  with  the  terms  and 
conditions  of  an  incidental  take  permit 
issued  pursuant  to  paragraph  (e)(7)  of 
tliis  section. 

*  »        »        »        » 

(7)  Incidental  take  permits.  The 
Assistant  Administrator  may  issue 
permits  authorizing  activities  that 
would  otherwise  be  prohibited  in 


Federal  Register  /  Vol.  5 

§  227.71(a)  of  this  chapter  in  accordance  tak 

with  section  10(a)(1)(B)  of  the  Act  (16  thr 

U.S.C.  1539(a)(1)(B)),  and  in  accordance  sec 

with,  and  subject  to,  the  provisions  of  sec 

parts  220  and  222  of  this  chapter.  Such  but 
permits  may  be  issued  for  the  incidental 
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§  227.71(a)  of  this  chapter  in  accordance 
with  section  10(a)(1)(B)  of  the  Act  (16 
U.S.C.  1539(a)(1)(B)),  and  in  accordance 
with,  and  subject  to,  the  provisions  of 
parts  220  and  222  of  this  chapter.  Such 
permits  may  be  issued  for  the  incidental 


taking  of  both  endangered  and 
threatened  species  of  sea  turtles.  This 
section  supersedes  restrictions  on  the 
scope  of  parts  220  and  222,  including, 
but  not  limited  to,  the  restrictions 


specified  in  §§  220.3,  222.2(a)  and 
222.22(a). 

•        •        *        •        • 

(FR  Doc.  94-17512  Filed  7-20-94;  8:45  am) 
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contains  documents  ot  ler  than  rutes  or 
proposed  rules  that  ar<  applicabie  to  the 
public.  Notices  of  heari  ngs  and  investigations, 
committee  meetings,  a  jency  decisions  and 
rulings,  delegations  of  iuthority,  filing  of 
petitions  and  applications  and  agerKy 
statements  of  organization  arxj  fur)ctions  are 
examples  of  document^  appearing  in  this 
section. 


AGENCY  FOR  INT^NATIONAL 
DEVELOPMENT 


Public  Information 
Requirements  Subitiltted 
Review 


I  Collection 

to  0MB  for 


19)10 


OMB 


The  Agency  for 
Development ,( A.I. 
following  public  i 
requirements  to  CM  J 
clearance  imder  the 
Reduction  Act  of 
511.  Comments 
information  co 
addressed  to  the 
the  end  of  the  entry, 
also  be  addressed  to, 
submissions  obtaineq 
Management  Officer 
(202)  736-^748, 
930B,  N.S.,  Washing 

Date  Submitted.  July 
Submitting  Agency: 

International 
OMB  Number:  OMB 
P'ord  Number:  AID 
Type  of  Submission: 
Title:  Information 
in  the  A.I.D.  Acqu 
(AIDAR) 
Purpose:  A.I.D.  is 
contracts  with 
international 
body  of  persons  in 
United  States  in 
purposes  and  with 
the  Foreign  Assi 
biformation  collect 
recordkeeping 
the  pubhc  by  the  A 
Regulation  (AIDAI^) 
48  CFR.  the 
Biographical  Data 
1420-17  is  one  of 
procurement 
contains  preaward 
Annual  Reporting 
900,  annual 
per  response:  .5; 
2250 


International 

submitted  the 
information  collection 
for  review  and 
aperwork 
Public  law  96- 
regaitling  these 
1  lections  should  be 

reviewer  listed  at 
Comments  may 
and  copies  of  the 
from  the  Records 
Renee  Poehls, 
M/4S/ISS/RM,  Room 
on.  DC  20523. 

11.1994 
Vgency  for 
Deve  opment 
412-0520 
1  120-17 

Reniewal 
Ct  llection  Elements 
sition  Regulation 

aui  horized  to  make 
any  corporation, 
orgar  ization.  or  other 
or  out  of  the 
fuftherance  of  the 

n  the  limitations  of 
stance  Act  (FAA). 
ons  and 
requirements  place  on 
.I.D.  Acquisition 
,  are  pubhshed  as 
Contrictor  Employee 
I  iheet,  AID  form 
I  ISAID's  unique 
requii  ements  which 
information. 
Bu  rden:  Respondents: 
respon  ses:  4500;  hours 
aiiiual  burden  hours: 


Reviewer  Jeffery  Hill  (202)  395-7340, 
Office  of  Management  and  Budget, 
Room  3201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  July  10, 1994. 
Elizabeth  Baltimore, 

Bureau  of  Management,  Administrative 
Service,  Information  Support  Services 
Division. 

[PR  Doc.  94-17717  Filed  7-20-94:  8:45  ami 
BiLUNC  CODE  Slie-OI-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-070-1] 

Availability  of  List  of  U.S.  Veterinarv 
Biological  Product  and  Establishment 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits  issued. 
Suspended,  Revoked,  or  Terminated 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 


SUMMARY:  This  notice  pertains  to 
veterinary  biological  product  and 
establishment  licenses  and  veterinary 
biological  product  permits  that  were 
issued,  suspended,  revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service  during  the 
month  of  May  1994.  These  actions  have 
been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 
Virus-Serum-Toxin  Act.  The  purpose  of 
this  notice  is  to  inform  interested 
persons  of  the  availability  of  a  list  of 
these  actions  and  advise  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
list. 

FOR  FURTHER  INFORMATION  CO»<TACT:  Ms. 
Maxine  Kitto,  Program  Assistant, 
Veterinary  Biologies,  BBEP,  APHIS. 
USDA.  room  838.  Federal  Building. 
6505  Belcrest  Road.  Hyattsville,  MD 
20782.  (301)  436-245.  For  a  copy  of  this 
month's  list,  or  to  be  placed  on  the 
mailing  list,  write  to  Ms.  Kitto  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102,  "Licenses 
For  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biological  products  that  are-subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  an  unexpired, 


unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying.for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  hcense. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  hcense,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104, 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and 
unrevoked  U.S.  Veterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regulations  in  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary 
Biological  Product  Licenses.  U.S. 
Veterinary  Biologies  Estabhshment 
Licenses,  and  U.S.  Veterinary  Biological 
Product  Permits. 

Each  month,  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies,  and 
Environmental  Protection  prepares  a  list 
of  hcenses  and  permits  that  have  beim 
issued,  susp)ended,  revoked,  or 
terminated.  This  notice  announces  the 
availability  of  the  list  for  the  month  of 
May  1994.  The  monthly  list  is  also 
mailed  on  a  regular  basis  to  interested      :. 
persons.  To  be  placed  on  the  mailing  list 
you  may  call  or  write  the  person 
designated  under  FOR  FURTHER 
INFORMATION  CONTACT. 

-.  Done  in  Washington,  DC,  thi.s  I5!h  dny  nf  - 
July  1994. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

jFR  Doc.  94-17777  Fibd  7-20-94;  8:45  ami 

BILUNG  COOe  3410-34-P 


BIPARTISAN  COMMISSION  ON 
ENTITLEMENT  AND  TAX  REFORM 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Pubhc  Law  92-463,  that  the  Bipartisan 
Commission  on  Entitlement  and  Tax 
Reform  will  hold  a  meeting  on  Monday, 
August  8, 1994  and  1  p.m.  to  4  p.m.  in 
the  Cannon  House  Office  Building, 
room  210.  Washington,  DC. 

The  meeting  of  the  Commission  shall 
be  open  to  the  public.  The  proposed 
agenda  includes  a  discussion  and 
possible  adoption  of  or  vote  on 
Commission  findings  on  the  magnitude 
of  long-range  fiscal  problems  raUed  by 
current  trends  in  federal  spending  and 
revenue  patterns. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  in  room 
825  of  the  Hart  Senate  Office  Building, 
120  Constitution  Avenue,  NE^ 
Washington,  DC  205ia 
|.  Babert  Keney, 
Chairman. 
|ohn  C.  Danfbith, 
Vice-Chairmaa. 

(FR  Doc.  94-17701  Filed  7-20-94;  8:45  ami 
anXMQ  CODE  4tt1-«4-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

EXX:  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the.  foHovvong  proposal  for 
collection  of  infoixnation  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

rayg.-.Investment  Plans  Survey 
(Formerly  Plant  and  Equipment ' 
Expenditures  Survey). 

Form  A/um6e/fsMP-l,  lP-2. 

Agency  Approval  Number:  0607- 
0641. 

Type  o/ flequest;  Revision  of  a 
currently  approved  collection. 

Burden:  44,000  hours. 

Number  of  Respondents:  30,000. 

Avg  Hours  Per  Response:  42  minutes. 

Needs  and  Uses:  Tbe  Bureau  of  the 
Censu.s  proposes  to  replace  the  Plant 
and  Equipment  Expenditures  Survey 
(P&E)  with  a  new  economic  indicator 
survey  called  the  Investment  Plans 
Survey  (IPS)  which  will  have  close 
connection  to  the  Aimua!  Capital 
Expenditures  Survey  (ACES)  (OMB 
approval  number  0607-0782).  The 


\ 
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BIPARTISAN  COMMISSION  ON 

ENTITLEMENT  AND  TAX  REFOF?M 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Public  Law  92-463,  that  the  Bipartisan 
Commission  on  Entitlement  and  Tax 
Reform  will  hold  a  meeting  on  Monday, 
August  8, 1994  and  1  p.m.  to  4  p.m.  in 
the  Cannon  House  Office  Building, 
room  210.  Washington,  DC. 

The  meeting  of  the  Commission  shall 
be  open  to  the  public.  The  proposed 
agenda  includes  a  discussion  and 
possible  adoption  of  or  vote  on 
Commission  findings  on  the  magnitude 
of  long-range  fiscal  prc^lems  raUed  by 
current  trends  in  federal  spending  and 
revenue  patterns. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  in  room 
825  of  the  Hart  Senate  OfBce  Building. 
120  Constitution  Avenue,  NE., 
Washington,  DC  20510. 
|.  Robert  ICenvy, 

Chairman.  - 

lohn  C.  Danfinrth, 
Vice-Chairman. 

(FR  Doc.  94-17701  Filed  7-20-94;  8:45  ami 
aiUJNQ  CODE  4tt1-«4-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

;  DOC  has  submitted  to  the  OfBce  of 
Management  and  Budget  (OMB)  for 
clearance  the.  followdng  proposal  for 
collection  of  infoixnation  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 
Agency:  Bureau  of  the  Census. 
Tif/e.-.Investment  Plans  Survey 
(Formerly  Plant  and  Equipment " 
ExpenditiuBs  Survey). 
Form  Nuniber{s):lP-l,  lP-2. 
Agency  Approval  Number:  0607- 
0641. 

Type  of  Request:  Revision  of  a      < 
currently  approved  collection. 
Burden:  44,000  hours. 
Number  of  Respondents:  30,000. 
Avg  Hours  Per  Response:  42  minutes. 
Needs  and  Uses:  The  Bureau  of  the 
Census  proposes  to  replace  the  Plant 
and  Equipment  Expenditures  Survey 
(P&E)  with  a  new  economic  indicator 
survey  called  the  Investment  Plans 
Survey  (IPS)  which  will  have  close 
connection  to  the  Aimual  Capital 
Expenditures  Survey  (ACES)  (OMB 
approval  number  0607-0782).  The 


reason*  for  repladi^  tho  P&E  are:  1)  to 
improve  the  quality  of  the  economic 
'   indicator  of  investment  plans,  2)  to 
improve  consistency  and  definition  of 
investment  data,  and  3)  to  simplify 
respondent  reporting.  The  IPS  will 
provide  an  early  estimate  of  investment 
in  structiu-es  and  equipment  for  the  year 
ending  and  an  indicator  of  planned 
investment  for  the  upcoming  year.  The 
Federal  Reserve  Board,  the  Council  of 
Economic  Advisors,  and  the  Bureau  of 
Economic  Analysis  are  among  the 
principal  data  users.  We  plan  to  replace 
the  P&E  with  this  new  survey  beginning 
_  in  November  1994.  At  that  time  we  will 
collect  actual  expenditure  data  for  1994 
and  planned  spending  for  1995. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  non-profit 
institutions. 
Frequency:  Semi-annually. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  OflBcer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue. 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated;  July  18.  1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
IFR  Doc.  94-17787  Filed  7-20-94;  8:45  am) 
enXINC  CODE  3S10-07-f 


Agency  Fonm  Under  Review  by  tt»e 
Office  Of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0?^J  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Single  Audit <;^estionnaires. 

Form  Numberis):  SAC-1.  SAC-2. 
-  Agency  Approval  Number:  0&}7~ 
0518. 

Type  of  Request:  Revision  of  a 
currently  approved  coiiectioo. 

Burden:  28,400  hours. 

Number  of  Respondents:  100,000. 

Avg  Hours  Per  Response:  17  minutes. 

Needs  and  Uses:  TTie  Single  Audit  Act 
of  1984  and  OMB  (jir.ulars  A-12a  and 


A-133  reqiiire  state  and  local 
governments  and  institutions  of  higher 
education  and  other  non-profit 
institutions  receiving  SlOO.OOO  or  more 
in  Federal  financial  aid  to  have  an 
annual  audit  of  their  financial 
operations.  OMB  has  designated  the 
Census  Bureau  as  the  central 
cloaringhouse  for  these  audits.  We  use 
the  Single  Audit  Questionnaires  to 
contact  those  entities  that  have  not  sent 
in  their  audit  reports  lo  request  that  they 
forward  the  report  or  clarify  their 
reporting  status.  Information  on  the 
reporting  status  of  non-profit 
institutions  was  collected  on  a  one-time 
basis  during  FY  1991.  This  activity  was 
not  funded  during  Fiscal  Years  1992 
and  1993  but  will  be  reinstitut«»d  for 
1994. 

Affected  Public:  State  or  local 
governments  and  non-profit 
institutions. 

Frequency:  Annually, 
ffespondenf's  Ot/jgat/oij;  Voluntary. 
OMB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
327 1 ,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  lo 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  ExeduUve  OfBce 
Building,  Washington,  DC  20503. 

Dated:  fuiy  1«.  1994 
Gerald  Tache, 

Departmental  Forms  Oeamnce  Officer,  Office 
ofManngement  and  Organizatioa. 
IFR  Doc.  94-17788  Filed  7-20-94;  8:45  ami 
■LUNS  COCK  a6«*-OT-F 


Economic  Development 
Administration 

Nottce  of  Petitions  by  Producing  Fimis 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTION:  To  give  firms  an  opportunity  lo 
comment. 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 
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UsT  ()F  PETmoN  Action  by  Trade  Adjustment  Assistance  for  Period  06/15/94-07/15/94 


Firm  Name 


Chicago  Weaving  Cortoration 

Metal  Form,  Incorporated 

Hatch  &  Kirk,  Incorporated 


Delta  Pet  lncorporate< 

the  Birds. 
Comstock  Castle  Stcf/e 

pany. 
Titan  Corporation  (Th^) 


Breton  Industries,  Fnc 
Omak  Wood  Products . 


Applied  Microsystems 

tion. 
Rempac  Foam  Corporjation 

EPE  Corporation 


ipnient  EE 


Emanuel     Equii 

semWy. 
Oconee  Machine  & 

pany,  IrK. 
Data  I/O  Corporation 


Tx)l 


Custom  Alloy  Corporajion 

Akko,  Inc  

Aardvark  Corporation 


American  Fuel  Cell  arid  Coated 

Fatxic  Company. 
Alpeiin,  Inc  


Standard  Steel  &  Wire 
Smokaroma,  Inc  .... 
J.  Telhos.  Inc 


Seneca       Falls      T^nology 

Group. 
American   Tannir>g  8i  Leather 

Co. 
Source   Tumkey   Assjemtjly   & 

Test  Inc. 
L  &  J  Holding  Compar^.  LTD 

Ryeson  Corporation  . 


;  vveie 


The  petitions 
pursuant  to  Section 
of  1974(19U.S.C. 
the  United  States 
Commerce  has  initifated 
investigations  to  determine 
increased  imports  i 
of  articles  like  or  ditectly 
with  those  produce  1 
contributed  importintly 
partial  separation  o 
or  threat  thereof. 


and 
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dba  For 
Conv 


nc 

Corpora- 


As- 
Com- 


Corp  .. 


Address 


5900  N.   Northwest  Highway, 

Chicago  IL  60631. 
19420      Eighty-Fourth      Ave. 

South,  Kent.  WA  98032. 
5111  Leary  Avenue  Northwest, 

Seattle.  WA  98107-4820. 
1 40  Lewis  Road,  '5,  San  Jose, 

CA  95111. 
119  W.  Washington,  Quincy,  IL- 

62301. 
3033  Science  Park  Road,  San 

Diego.  C A  92121. 
One  Sam  Stratton  Road,  Am- 
sterdam, NY  12010. 
729  South  Jackson.  Omak.  WA 

98841. 
5020  148th  Avenue  Northeast, 

Redmond.  WA  98052. 
51    Kuller    Road,    CHfton.    NJ 

07015. 
540    North    Commercial    St., 

Manchester,  NH  03101. 
214  Commercial  Street,  Sunny- 
vale, CA  94086. 
2319       Sandifer       Boulevard, 

Westminster,  SC  29693. 
10525    Willows    Road    North- 
east, Redmond,  WA  98073. 
3    Washington    Avenue,    High 

Bridge,  NJ  08829. 
300  Canal   Street,   Lawrence, 

MA  01840. 
1415  Meridian  East,  Puyallup, 

WA  98371-0193. 
601  Firestone  Drive,  Magnolia, 

AR  71753. 
1  Maxson  Drive,  Okj  Forge,  PA 

18518. 
2450  West  Hut)bard.  Chicago. 

IL  60612. 
P.O.  Box  25,  Boley.  OK  74827 

126  Shove  Street.  Fall  River. 
MA  02723. 

314  Fall  Street,  Seneca  Falls, 
NY  13148. 

312  W.  Sotomon  Street,  Griftin. 
GA  30223. 

22118  20th  Ave.  SE.,  Suite 
140.  Bothell,WA  98021. 

6511  Oakton  Street  Morton 
Grove.  IL  60053. 

3203  North  Wolf  Road.  Frank- 
lin Park,  IL  60131. 


Date 

petition 

accepted 


06/16/94 
06/16/94 
06/20/94 
06/20/94 
06/22/94 
06/22/94 
06/27/94 
06/27/94 
07/01/94 
07/01/94 
07/01/94 
07/01/94 
07/06/94 
07/06/94 
07/06/94 
07/06/94 
07/07/94 
07/07/94 
07/07/94 
07/07/94 
07/07/94 
07/08/94 
07/08/94 
07/14/94 
07/14/94 
07/14/94 
07/15/94 


Products 


Woven  table  linens 

Aluminum  parts. 

Rebuilt  diesel  engines. 

Bird  toys. 

Commercial  gas  cooking  equipment. 

Militarized  computers. 

Custom  vehicle  covers,  straps,  cushions  and  seat  belts. 

Plywood  arxl  dimension  lumber. 

In-circuit  emulation  unit. 

Paint  and  varnish  brushes,  pads  and  rollers  and  household 
and  toilet  articles  made  of  foam. 

Wire  wrapping,  surface  mount  placement,  lynx  locater  ma- 
chine and  feeders  and  spare  parts. 

Tooling  for  semiconductor  packaging  and  semiconductor  pack- 
ages. 

Metaf' products — parts  for  grinders,  nnetal  drilling  and  reaming 
machines,  etc. 

Misc.— programming  systems,  data  I/O  software  &  computet 
software. 

Metal  products — high  pressure  butt  weld  fitting  of  stainless 
steel  and  various  alloy  steels. 

Furniture — acrylk:  accent  tatdes,  chairs,  TV  carts,  baVt\  acces- 
sories, etc. 

Misc. — plastic  ground  water  pipe,  miscellaneous  drill  tools  anc 
pipe  accessories. 

Misc. — rubber  coated  fabric  storage  tanks  for  liquids  or  dry 
powders. 

Apparel— men's  &  t)oys"  pants. 

Metal  products— cold-rolled  &  coated  steel  coils  and  cokJ- 

rolled  and  coated  steel  straight  lengths. 
Electronk:s — electric  cooling  plates/griller,  pressurized  B-B-G 

smokers. 
Apparel — women's  blazers  of  wool,  wool  blends,  cotton,  linen. 

polyester. 
Mach.   &  equip. — turning  machines/horizontal  lathes,   metal 

cor^ponents  for  machines  and  small  tools. 
Tanned  reptile  skins. 

Printed  circuit  assemblies. 

Level  gauges. 

Torque  wrenches,  torque  limiting  screwdrivers  and  heads  for 
torque  wrenches. 


submitted 
251  of  the  Trade  Act 
^341).  Consequently, 
D  jpartment  of 
separate 
whether 
1  ito  the  United  States 
competitive 
by  each  firm 
to  total  or 
the  firm's  workers, 
to  a  decrease  in 


sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Conmierce,  Washington, 
DC  20230,  no  later  than  the  close  of 


business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these  . 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 


Federal  Rtegister 


Dated:^iy  15. 1994. 
Danie4  F.  HaningtoB, 

Director,  Trade  Aiifustment  Atsistartcf; 
Dhfision. 

[FR  Doc.  94-17790  Filed  7-20-94, 8:43  aro^ 
BILUNG  CODE  aS10-24-M 


imemational  Trade  Administratton 
Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review.  Application 
No.  94-0004. 


summary:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  Allegheny  Highland 
Hardwoods,  Inc.  ("AHH")  on  July  13, 
1994.  This  notice  summarizes  the 
conduct  for  which  certification  has  been 
granted. 

FOR  FUKTHER  INFORMATKM  CONTACT:  W. 
Dawn  Busby.  Direct™-,  Office  of  Export 
Trading  Company  Affairs,  international 
Tiade  Administration,  202-482-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  WFORMATION:  T5t!e  !«  of 
the  Export  Trading  Company  Ad  of 
1982  (15  U.S.C.  4001-21)  authorizefs  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  O-Tt  Part  325  (1993) 
Tile  Of!ice  of  Export  Trading 
Company  Affairs  ("OETCA'T  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Conunerce  to  pubhsh  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305  (a)  of  the  Act  and  13 
CFR  325.11(a).  any  person  aggrieved  by 
the  Secretary's  determination  may, 
writhin  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  Stales  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

DESCRIPTIOM  OF  CERT<f  tEO  CONE>UCT: 
Export  Trade 

7.  Products 

Forest  products,  including  but  not 
limited  to,  hardwood  lumber  (SIC  2421); 
S4S  dimension,  solid  squares,  laminated 
squares,  furniture  blanks,  flooring  and 
dowels  (SIC  2426);  and  molding  and 
panels  (SIC  2431);  but  excluding  paper, 
cardboard,  containerboard  and  similar 
products. 

2.  Export  Trade  Facilitation  S<'rvices  Ms 
They  Relate  to  the  Export  of  Products 
and  Services) 

All  export  trade  facilitation  smryUiets 
including,  but  not  limited  to, 
professional  services  in  the  ar«as  of 
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Dated:  July  15. 1994. 

Danie4  F.  Hairington, 

Director,  Trade  Atijttstment  AssistaTtci; 
Dh/iskm. 

IFR  Doc.  94-i7790FiJed  7-20-94,  8:43  aro^ 
BILUNG  CODE  a$10-24-M 


Intematfonal  Trade  Admrnistraffon 
Export  Trade  Certif  k:ate  of  Rev*ew 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  94-0004. 


summary:  The  Department  of  Conuueice 
has  issued  an  Export  Trade  Certificate  of 
Review  to  Allegheny  Highlaiid 
Hardwoods.  Inc.  ("AHH")  on  juJy  13, 
1994.  This  notice  smnmanzes  the 
conduct  for  which  certification  has  been 
granted. 

FOR  FURTHER  INFORMATKM  <»MTACT:  W. 
Dawn  Busby.  DirectcM-,  Office  of  Export 
Trading  Company  Affairs,  International 
TYade  Administration,  202-482-5131. 
This  is  not  a  (oU-free  number. 
SUPPLEMEPfTARY  WFORMATION:  TJ<!e  !H  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  O-'R  Part  325  (1993) 
The  Office  of  Export  Trading 
Company  Affairs  ("OETCA'T  Js  issuing 
this  notice  pursuant  to  15  CFR  325.6tb). 
which  requires  the  Department  of 
Conunerce  to  publish  a  summary  ofa 
Certificate  in  Ae  Federal  Register. 
Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  Stales  to  sd 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

DESCRiPTlON  Of  CEHTIFJEO  CONDUCT: 
Export  Trade 

1.  Products     ■  ' 

Fore.st  products,  including  but  not 
limited  to,  hardwood  lumber  (SIC  2421); 
S4S  dimension,  solid  squares,  laminated 
squares,  furniture  blanks,  flooring  and 
dowels  (SIC  2426);  and  molding  and 
panels  (SIC  2431);  but  excluding  paper, 
cardboard,  containerboard  and  similar 
products. 

2.  Export  Trade  FacilitatJon  St^rvices  Ms 
They  Relate  to  the  Export  of  Products 
and  Services) 

All  export  trade  fecilitation  services 
including,  but  not  limited  to, 
professional  services  in  the  arens  of 


govemmeirt  relations,  foreign  trade  and 
business  protocol,  maiiceting.  mailteting 
research,  i»egotiations,  shipping,  export 
management,  documentation,  insurance 
and  financing. 

Export  Markets 

The  export  markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  slates  of  the  United  States,  the 
District  of  Colurabia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
ofthe  Pacific  Islands.) 

Export  Trade  Activities  and  Methods  of 
Operation 

To  engage  in  export  trade  in  the 
export  markets,  as  an  export  trade 
intermediary,  AHH,  Inc.  and/or  its 
Members  may: 

1.  Enter  into  exclusive  or  non- 
exclusive agreements  wherein  AHH 
agrees  to  act  as  the  Members'  Export 
Intermediary.  Exclusive  agreen>ents  are 
those  wherein  AHH  agrees  not  to 
refB-esent  entities  other  than  the 
Members  in  the  sale  of  Products  and 
provision  of  Export  Trade  Facihtation 
Services  in  any  Export  Market 

2.  Meet  to  negotiate  and  agree  on  the 
terms  of  participation  in  each  bid, 
invitation,  or  request  to  bid,  or  other 
sales  opportunity  in  any  Export  Market, 
including,  but  not  liinited  to,  the  price 
at  which  a  Member  will  sell  its  Products 
for  export,  and  the  quantity  of  Products 
each  Member  will  commit  to  the  foreign 
sale  or  bid  opportunity.  During  the 
course  of  such  meetings,  the  following 
information  may  be  exchanged: 

a.  Information  that  is  generally 
available  to  the  trade  or  public; 

b.  Information  that  is  specific  to  a 
particular  Export  Market,  including  but 
not  limited  to  repwrts,  and  forecasts  of 
sales,  prices,  terms,  customer  needs, 
selling  strategies,  and  product 
specifications; 

c.  Information  on  expensr^s  specific  to 
expo.- ting  to  a  particular  Export  Market, 
including,  but  not  limited  to.  ocean 
freight  to  the  terminal  or  port,  terminal 
or  port  storage,  wharfage  and  handling 
charges,  iosurance.  agents' 
commissions,  export  sales 
documentation  and  service,  and  export" 
sales  financing; 

d.  Information  on  U.S.  and  foreign 
legislation  and  r^ulations  affecting 
sales  to  a  particular  Export  Market; 

e.  Information  on  AHH's  activities  in 
the  Export  Mark^s,  including,  but  not 
limited  to,  customer  complaints  and 
quality  problems,  consultation  with 
prospective  foreign  customers,  and 
reports  by  foreign  sHes  rcpresent.itives; 


f.  Information  on  each  Member's 
abihty  to  supply  Products  in  a  timely 
fashion  pursuant  to  a  specific  export 
order. 

3.  AHH  may  enter  into  exclusive  or 
non-exclusive  agreements  with  other 
Export  Intermediaries  for  the  sale  of 
Products  in  the  Export  Markets. 
Exclusive  agreements  are  those  wherein 
the  Export  Intermediary  agrees  to 
represent  only  AHH  and/or  its  Members 
in  the  sale  of  Products  and  to  provide 
Export  Trade  Facilitation  Services  only 
to  AHH  and/or  its  Members. 

4.  AHH  may  enter  into  exclusive 
^reements  -vrixh  foreign  customers  of 
Products  offered  by  AHH  whereby  the 
customer  agrees  not  to  purchase 
Products  horn  entities  other  than  AHH. 

5.  AHH's  may  discuss  and  agree  with 
AHH's  Members  and^or  Export 
Intermediaries  with  which  AHH  has 
entered  into  agreements  pursuant  to 
paragraph  3  above  on  export  prices  to  be 
charged  by  AHH.  AHH's  Members,  or 
such  Export  Intermediaries. 

6.  AHH  may  limit  its  membership. 

7.  AKH  may  pubhsh  and  distribute  a 
list  of  e.xport  prices  for  Products  to  be 
charged  by  AHH.  AAH's  Members,  and 
Export  Intermediaries  with  which  AHH 
has  entered  into  agreements  pursuant  to 
paragraph  3  above. 

8.  AHH  may  allocate  orders  for  export 
sales,  and  divide  profits  from  such  sales 
among  AHH's  Members  as  provided  in 
the  membership  agreement  between 
AHH  and  AHH's  Members. 

9.  AHH  and/or  AHH's  Members  may 
forward  to  the  appropriate  individual 
Member  requests  for  information 
received  from  a  foreign  goverrnnerrt  or 
the  foreign  government's  agent 
(including  private  pre-shipment 
inspection  firms)  concerning  that 
Member's  domestic  or  export  actlvitifs 
(including  prices  and/or  costs);  and  if 
such  individual  Member  elects  to 
respond,  the  Member  shall  respond 
directly  to  the  requesting  foreign 
government  or  the  foreign  government's 
agent  with  respect  to  such  information. 

Terms  and  Conditions  of  Certificate 

1.  Except  as  e.xpressly  authorized  jn 
paragraph  2(c)  of  the  Export  Trade 
Activities  and  Methods  of  Operation,  in 
engaging  in  such  Export  Trade 
Activities  and  Methods  of  Operation 
neither  AHH  nor  any  Member  shall 
intentionally  disclose,  directly  or 
indirectly,  to  any  other  Member  any 
information  about  its  or  any  other 
Member's  costs,  production,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  or  U.S.  business  plans,  strattigies, 
or  methods  unless  (i)  such  information 
is  ab^ady  generally  available  to  the 
trade  or  public;  or  (ii)  the  infonnation 
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disclosed  is  a  necessary  tenn  or 
condition  (e.g.  price,  time  required  to 
fill  an  order,  etc.)  of  an  actual  or 
potential  bona  fide  sale  and  the 
disclosure  is  limited  1p  the  prospective 
purchaser.  j 

2.  AHH  and  its  Meqibers  will  comply 
with  requests  made  by  the  Secretary  of 
commerce  on  behalf  qf  the  Secretary  of 
Oimmerce  or  the  Att(imey  General  for 
information  or  documents  relevant  to 
conduct  under  the  Certificate.  The 
Secretary  of  Commerqe  will  request 
such  information  or  djocuments  when 
either  the  Attorney  General  or  the 
Secretary  of  Commerde  believes  that  the 
information  or  docunients  are  required 
to  determine  that  the  Export  Trade, 
Export  Trade  Activiti(  is  and  Methods  of 
Operation  of  a  person  [ 
Certificate  of  Review  (  ontinue  to 
comply  with  the  stan<  ards  of  section 
303(a)  of  the  Act. 

Definitions 


( 1 

or 


1.  Export  Intermedipry 
person  who  acts  as  a 
representative,  sales 
or  broker,  or  who  perf^: 
functions,  including 
arranging  for  the  prov 
Trade  Facilitation 

2.  Member  means  a 
membership  in  Allegl^ny 
Hardwoods.  Inc.  and 
certified  as  a  Member 
meaning  of  §325.2(1) 


means  a 
stributor,  sales 
marketing  agent, 
rms  similar 
pjroviding  or 
sion  of  Export 
Seri'ices. 

lerson  who  has  a 
Highland 
o  has  been 
nvilhin  the 
jf  the  Regulations. 


wh 


Protection  Provided  b  ' 


This  Certificate 
Members,  and  directors 
employees  acting  on 
its  Members,  from 
actions  and  govemme 
civil  suits  under  U.S. 
antitrust  laws  for  the 
specified  in  the 
out  during  its  elective 
compliance  with  its 
conditions. 


Certifi  cate 


Effective  Period  ofCet  lificate 

This  Certificate  coni  inues 
from  the  effective  date 
until  it  is  relinquished 
revoked  as  provided  ii  i 
Regulations. 

Other  Conduct 


Nothing  in  this  Cert 
AHH  and  its  Members 
conduct  not  specified 
but  such  conduct  is  s 
normal  appHcation  of 

Disclaimer 

The  issuance  of  this  [Certificate  of 
Review  to  AHH  by  the  Secretary  of 
Commerce  with  the  co  ncurrence  of  the 


the  Certificate 

prolJBCts  AHH,  its 
officers,  and 
htehalfofAHHand 
pri'  ate  treble  damage 
It  criminal  and 
ederal  and  state 
€  xport  conduct 
and  carried 
period  in 
telrns  and 


in  effect 
indicated  below 
modified,  or 
the  Act  and  the 


ficate  prohibits 
fit)m  engaging  in 
n  this  Certificate, 

t  to  the 
he  antitrust  laws. 


Attorney  General  under  the  provisions 
of  the  Act  does  not  constitute,  explicitly 
or  implicitly,  an  endorsement  or 
opinion  by  the  Secretary  or  by  the 
Attorney  General  concerning  either  (a) 
the  viability  or  quality  of  the  business 
plans  of  AHH  or  its  Members  or  (b)  the 
legaUty  of  such  business  plans  of  AHH 
or  its  Members  under  the  laws  of  the 
United  States  (other  than  as  provided  in 
the  Act)  or  under  the  laws  of  any  foreign 
country.  The  application  of  this 
Certificate  to  conduct  in  export  trade 
where  the  United  States  Government  is 
the  buyer  or  where  the  United  States 
Government  bears  more  than  half  the 
cost  of  the  transaction  is  subject  to  the 
Umitations  set  forth  in  Section  V.  (D.)  of 
the  "Guidelines  for  the  Issuance  of 
Export  Trade  Certificates  of  Review 
(Second  Edition)",  50  Fed.  Reg.  1786 
(January  11. 1985). 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230. 
EFFECTIVE  DATE:  July  13,  1994. 

Dated:  July  15, 1994. 
W.  Dawn  Busby, 

Director,  Office  of  Trading  Company  Affairs. 
(PR  Doc.  94-17725  Filed  7-20-94;  8:45  am] 
BILUNG  COOe  3510-DR-P 


Revocation  of  Antidumping  Duty  Order 
on  Photo  Albums  and  Photo  Album 
Filler  Pages  From  Hong  Kong  (A-582- 
501) 

AGENCY:  hitemational  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  revocation  of 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  pubhc  of  its  revocation 
of  the  antidumping  duty  order  on  photo 
albums  and  photo  album  filler  pages 
from  Hong  Kong  because  it  is  no  longer 
of  any  interest  to  domestic  interested 
parties. 

EFFECTIVE  DATE:  July  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Levy  or  Michael  Panfeld,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230,  telephone 
(202) 482-4737. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  December  27,  1993,  the 
Department  of  Commerce  (the 


Department)  published  in  the  Federal 
Register  (58  FR  68391)  its  notice  of 
intent  to  revoke  the  antidumping  duty 
order  on  photo  albums  and  photo  album 
filler  pages  from  Hong  Kong  (December 
16, 1985). 

Additionally,  as  required  by  19  CFR 
§  353.25(d)(4)(ii).  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
antidimiping  duty  order  on  each 
domestic  interested  party  on  the  service 
list.  Domestic  interested  parties  who 
might  object  to  the  revocation  were 
provided  30  days  to  submit  their 
comments. 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  photo  albums  and  photo 
album  filler  pages  from  Hong  Kong.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedules 
(HTS)  item  numbers  3920.00.00, 
3921.00.00,  3926.90.00,  4819.50.00, 
4820.50.00,  4820.90.00,  and  4823.90.00. 
The  HTS  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

The  Department  may  revoke  an 
antidumping  duty  order  if  the  Secretary 
concludes  that  the  duty  order  is  no 
longer  of  any  interest  to  domestic 
interested  parties.  We  conclude  that 
there  is  no  interest  in  an  antidumping 
duty  order  when  no  interested  party  has 
requested  an  administrative  review  for 
five  consecutive  review  periods  and 
when  no  domestic  interested  party 
objects  to  revocation  (19  CFR 
§353.25(d)(4)(iii)). 

In  this  case,  we  received  no  request 
for  review  for  five  consecutive  review 
periods.  Furthermore,  no  domestic 
interested  party,  as  defined  imder 
§353.2  (i)(3).  (i)(4),  (i)(5).  or  (i)(6)  of  the 
Department's  regulations,  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  duty  order  on  photo 
albums  and  photo  album  filler  pages 
from  Hong  Kong  is  no  longer  of  any 
interest  to  interested  parties. 
Accordingly,  we  are  revoking  this 
antidumping  duty  order  in  accordance 
with  19  CFR  §  353.25(d)(4)(iii). 

This  revocation  applies  to  all 
unliquidated  entries  of  photo  albums 
and  photo  album  filler  pages  ft-om  Hong 
Kong  entered,  or  withdrawnn  fi^m 
warehouse,  for  consumption  on  or  after 
December  1, 1993.  Entries  made  during 
the  period  December  1,  1992,  through 
November  30, 1993,  will  be  subject  to 
automatic  assessment  in  accordance 
with  19  CFR  §  353.22(e).  The 
Department  will  instruct  the  Customs 
Service  to  proceed  with  liquidation  of 
all  unliquidated  entries  of  this 
merchandise  entered,  or  withdrawn 


Federal  Register 


from  warehouse,  for  consumption  on  or 
after  December  1,  1993,  without  regard 
to  antidumping  duties,  and  to  refund 
any  estimated  antidumping  duties 
collected  with  respect  to  those  entries. 
This  notice  is  in  accordance  with  19 
CFR§353.25(dj. 

Dated:  July  14, 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  (or  Compliance. 
jFR  Doc.  94-17791  Filed  7-20-94;  8:45  ami 
BILUNG  COOE  SStO-OS-P 


[A-247-003J 

Revocation  of  Antidumping  Finding  on 
Portland  Cement  From  the  Dominican 
Republic 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  revocation  of 
antidumping  finding. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  revocation 
of  the  antidumping  finding  on  pprtland 
cement  from  the  Dominican  Republic 
because  it  is  no  longer  of  any  interest  to 
domestic  interested  parties. 
EFFECTIVE  DATE:  July  21,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Fargo  or  Michael  Panfeld,  Office  of 
Antidumping  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  DC  20230. 
telephone  (202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  3,  1994.  the  Department  of 
Commerce  (the  Department)  pubfished 
in  the  Federal  Register  (59  FR  22822)  its 
notice  of  intent  to  revoke  the    . 
antidumping  finding  on  portland 
cement  from  the  Dominican  Republic 
(May  4,  1963). 

Additionally,  as  required  by  19  CFR 
§  353.25(d)(4)(ii),  the  Department  served 
written  noticeof  its  intent  to  revoke  this 
antidiunping  finding  on  each  domestic 
interested  party  on  the  service  list. 
Domestic  interested  parties  who  might 
object  to  the  revocation  were  provided 
the  opportunity  to  submit  their 
comments  not  later  than  the  last  day  of 
the  anniversary  month. 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  portland  cement  from  the 
Dominican  Republic.  This  merchandise 
is  currently  classifiable  under 
Harmonized  Tariff  Schedules  (HTS) 
item  number  2523.2900.  The  HTS 
number  is  provided  for  convenience  and 


from  warehouse,  for  consumption  on  or 
after  December  1,  1993,  without  regard 
to  antidumping  duties,  and  to  refund 
any  estimated  antidumping  duties 
collected  with  respect  to  those  entries. 
This  notice  is  in  accordance  with  19 
CFR§353.25(dj. 

Dated:  July  14, 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  (or  Compliance. 
jFR  Doc.  94-17791  Filed  7-20-94;  8:45  ami 
BILUNG  C00€  3S10-OS-P 
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[A-247-003) 

Revocation  of  Antidumping  Finding  on 
Portland  Cement  From  the  Dominican 
Republic 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  revocation  of 
antidumping  finding. 


SUMMARV:  The  Department  of  Commerce 
is  notifying  the  public  of  its  revocation 
of  the  antidumping  finding  on  pprtland 
cement  from  the  Dominican  Republic 
because  it  is  no  longer  of  any  interest  to 
domestic  interested  parties. 
"    EFFECTIVE  DATE:  )uly  21,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  |oe 
Fargo  or  Michael  Panfeld,  Office  of 
Antidumping  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  DC  20230, 
telephone  (202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background  .  .[ ; 

On  May  3,  1994,  the  Department  of 
Commerce  (the  Department)  pubhshed 
in  the  Federal  Register  (59  FR  22822)  its 
notice  of  intent  to  revoke  the 
antidumping  finding  on  portland 
cement  from  the  Dominican  Republic 
(May  4,  1963). 

Additionally,  as  required  bv  19  CFR 
§  353.25(d)(4)(ii),  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
antidumping  finding  on  each  domestic 
interested  party  on  the  service  list. 
Domestic  interested  parties  who  might 
object  to  the  revocation  were  provided 
the  opportunity  to  submit  their 
comments  not  later  than  the  last  day  of 
the  anniversary' month. 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  portland  cement  from  the 
Dominican  Republic.  This  merchandise 
is  currently  classifiable  under 
Harmonized  Tariff  Schedules  (HTS) 
item,  number  2523.29.00.  The  HTS 
number  is  provided  for  convenience  and 


customs  purposes.  The  written 
description  remains  dispositive. 

The  Department  may  revoke  an 
antidumping  finding  if  the  Secretan,- 
concludes  that  the  finding  is  no  longer 
of  any  interest  to  domestic  interested 
parties.  We  conclude  that  there  is  no 
interest  in  an  antidumping  finding 
when  no  interested  party  has  requested 
an  administrative  review  for  five 
consecutive  review  periods  and  when 
no  domestic  interested  party  objects  to 
revocation  (19  CFR  §  353.25(d)(4)(iii)). 

In  this  case,  we  received  no  request 
for  review  for  five  consecutive  review 
periods.  Furthermore,  no  domestic 
interested  party,  as  defined  under 
§  353.2  (i)(3),  (i)(4),  (i)(5),  or  (i)(6)  of  the 
Department's  regulations,  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  finding  on  portland 
cement  from  the  Dominican  Republic  is 
no  longer  of  any  interest  to  interested 
parties.  Accordingly,  we  are  revoking 
this  antidumping  finding  in  accordance 
with  19CFR§353.25{d)(4)(iii). 
This  revocation  applies  to  all 
unliquidated  entries  of  portland  cement 
from  the  Dominican  Republic  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  May  1,  1994 
Entries  made  during  the  period  May  1, 
1993,  through  April  30,  1994,  will  be 
subject  to  automatic  assessment  in 
accordance  with  19  CFR  §  353.22(e). 
The  Department  will  instruct  the 
Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  May  1,1994,  without  regard  to 
antidumping  duties,  and  to  refund  anv 
estimated  antidumping  duties  collected 
with  respect  to  those  entries  This  notice 
is  in  accordance  with  19  CFR 
§  353.25(d). 

Dated:  July  14,  1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance 
IFR  Doc.  94-r7792  Filed  7-20-94;  8  45  ami 

BILLING  CODE  3:iO-OS-P 


IA-688-086J 

Revocation  of  the  Antidumping  Duty 
Order  on  Spun  Acrylic  Yam  From 
Japan 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  revocation  of 
antidumping  duty  order. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  revocation 
of  the  antidumping  duty  order  on  spun 


acrylic  yam  from  Japan  because  it  is  no 

longer  of  any  interest  to  domestic 

interested  parties. 

EFFECTIVE  DATE:  July  21, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Ngo  or  Michael  Panfeld,  Office  of 

Antidumping  Compliance,  International 

Trade  Administration,  U.S.  Department 

of  Commerce.  Washington,  DC  20230. 

telephone  (202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  4,  1994.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (59  FR  23051)  its 
notice  of  intent  to  revoke  the 
antidumping  duty  order  on  spun  acn,  lie 
yarn  from  Japan  (April  8,  1980) 

Additionally,  as  required  by  19  CFR 
§353.25(d)(4)(ii).  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
antidumping  duty  order  on  each 
domestic  interested  party  on  the^rvice 
list.  Domestic  interested  parties  who 
might  object  to  the  revocation  were 
provided  30  days  to  submit  their 
comments. 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  spun  acrylic  yarn  from 
Japan.  This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedules  (HTS)  item  number 
5509.32.00.  The  HTS  number  is 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

The  Department  may  revoke  an 
antidumping  duty  order  if  the  Secretary 
concludes  that  the  duty  order  is  no 
longer  of  any  interest  to  domestic 
interested  parties.  We  conclude  thai 
there  is  no  interest  in  an  antidumping 
duty  order  when  no  interested  party  has 
requested  an  administrative  review  for 
five  consecutive  review  periods  and 
when  no  domestic  interested  partv 
objects  to  revocation  ( 1 9  CFR 
353.25(d)(4)(iii)). 

In  thisxase,  we  received  no  request 
for  re\iew  for  five  consecutive  review- 
periods.  Furthermore,  no  domestic 
interested  partv,  as  defined  under 
§  353.2  (i)(3),  (i)(4),  (i)(5),  or  li)(6)  of  the 
Department's  regulations,  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  duty  order  on  spun  acrvlic 
yarn  from  Japan  is  no  longer  of  any 
interest  to  interested  parties 
Accordingly,  we  are  revoking  this 
antidumping  duty  order  in  accordance 
with  19  CFR  §353.25(d)(4)(iii) 
This  revocation  applies  to  al) 
unliquidated  entries  of  spun  acrylic 
yarn  from  Japan  entered,  or  witbdr.i\\  n 
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from  warehouse,  for  coqsuniption  on  or 
after  April  1. 1994.  Entries  made  during 
the  period  April  1,  1993,  through  March 
31 .  1994.  will  be  subject  to  automatic 
assessment  in  accordaiMe  with  19  CFR 
§  353, 22(e).  The  Departitient  will 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  April  1,  1994, 
without  regard  to  antidilmping  duties, 
and  to  refund  any  estirasteid 
antidumping  duties  colfected  with 
respect  to  those  entries.  [This  notice  is  in 
accordance  with  19  CFT^  §  353.25(d). 

Dated;  July  14.  1994. 
H»se^  A.  Spetrini. 

Deputy  Assistant  Secntary  for  Compliance. 
|FR  Doc.  94-17793  Filed  7|20-94:  8:45  am) 

BR.tjMG  cooe  Mto-oe-p 


Nationat  Oceanic  and  Atmospheric 
Administration 

(1.0.  071394A] 

National  Marine  Fisheries  Service 
Organization  Review 


agency:  National  Marin  e 

Service  (NMFS).  National 

Atmospheric 

Commerce. 

ACTION:  Notice;  request 


Fisheries 
Oceanic  and 
Administration  (NOAA). 


un  dertaken  a 


aid : 


SUKNMARY:  NMFS  has 
review  of  the  agency's 
organization.  The  objec^ 
review  is  to  improve 
meet  the  agency's  missibn 
efficiently  and  effective 
sohcits  the  comments 
of  the  fishing  industry, 
groups,  knowledgeable 
public,  and  others  who 
make  a  contribution  to 
on  their  knowledge  and 
NMFS  and  its  programs 
the  notice  is  to  increase 
comprehensiveness  anc 
review  by  obtaining  additional 
information  on  a 
knowledgeable  individi^als 
DATES:  Comments  and 
be  received  by  August 
ADDRESSES:  Comments 
should  be  dicjected  to 
and  Associates,  7013 
Bethesda.  MD  20817.  P 
mailing  envelope  clearl^ 
'Management  Review 

FOf)  FURTHER  INFORMATI<>N 
Charles  Karnella,  (301) 
SUPPt.EMENTARY  INFORMATION: 
are  requested  on  the  fol  owing 
questions: 


Ftw 


or  comments. 


qianagement  and 
ve  of  the 
N?j1FS's  ability  to 
most 
y.  This  notice 
suggestions 
X)nservation 
nembers  of  the 
would  like  to 
1  he  review  based 
experience  of 
The  intent  of 
the 

validity  of  the 
itional . 
voluni  arv  basis  from  • 


suggestions  must 
1994. 


md  suggestions 
nne  Carbone 
n  Trail  Court, 
ease  mark  the 
with 
Comments." 

CONTACT:  Dr. 
r 13-2239. 

Conunents 


1 .  What  does  NMFS  cfa>  as  an 
organization  that  seems  to  go  well?  How 
is  NMFS  effective  as  an  organization? 

2.  What  does  NMFS  do  as  an 
organization  that  does  not  go  well? 
Where/how  is  NMFS  not  effective? 

3.  If  you  could  change  anything  about 
the  organization  and  how  NMFS 
operates,  what  would  you  change  and 
how? 

The  review  will  give  priority  attention 
to  responses  to  the  above  questions,  but 
will  also  ccmsider  other  comntents  that 
are  submitted. 

Dated:  July  14,  1994. 
Roll  and  A.  Schmttten. 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc.  94-17706  Filed  7-15-94:  4:31  pm) 
BILLING  COOE  KVt-Zt-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Mart-Made  Fiber  and  Silk-Wend 
and  ottier  Non-Cotton  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  In  The  People's  Republic 
of  China 

July  18,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits 

EFFECTIVE  DATE:  July  18,  1994. 
FOR  FURTHER  >Nf=ORMAT)ON  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  E.xecutivc  Order  11651  of  March 
.3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use.  1854) 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 


published  on  November  29.  1993).  Also 
see  59  FR  3847.  published  on  January 
27. 1994 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of  , 
its  provisicHis. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  tmptementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementatian  af  Textile 
Agreements 

July  18,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissinner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24. 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imfKMls  of  certain  cotton,  wool, 
man-made  Bber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republir  of 
China  and  exported  during  the  twehre-moath 
period  which  began  on  January  1. 1994  and 
extends  through  December  31. 1994. 

Effective  on  July  18. 1994.  you  are  directed 
to  amend  further  the  directive  dated  January 
24, 1994  to  increase  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  The  People's  Republic  of  China: 


Category 

Adjusted  twelve-month 
ltnf«t' 

Levels  in  Group  I 

334  

359-V 

611   ., - 

847 

320.218  dozen. 
846.178  kilograms. 
5,338.909.  square  me- 
ters. 
1,294,406  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count (or  any  imports  exported  after  Decemtjer 
31.  1993. 

The  Committee  for  the  Implementation  of 
-Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
.  Sincerely. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc  94-17764  Filed  7-20-94;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

The  National  Futures  Association's 
Proposed  Requirements  for  Break- 
Even  Analyses  in  Commodity  Pool 
Disclosure  Documents 

AGENCY:  Commodity  Futiues  Trading 
Commission. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  On  June  15,  1994,  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  a  request  for 
public  comment  on  the  National  Futures 
Association's  ("NFA's")  proposed 
amendment  and  Interpretive  Notice  to 
its  Compliance  Rule  2-13.  59  FR  30775 
(June  15, 1994).  The  proposal  would 
establish  requirements  regarding  the  use 
of  break-even  analyses  in  commodity 
pool  disclosure  documents.  The  original 
comment  period  expires  on  July  15, 
1994. 

By  letter  to  the  Commission  dated 
July  11, 1994,  the  Managed  Futures 
Association  ("MFA")  requested  a  thirty- 
three-day  extension  of  the  comment 
period  to  August  17,  1994.  The  MFA 
indicated  that  it  had  been  meeting  with 
its  members  frequently  to  consider  the 
issues  presented  by  the  NFA's  proposal. 
The  MFA  further  indicated  that  that 
consultative  process  was  continuing  and 
that  it  believed  that  significant 
responsive  comments  were  being 
developed. 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96(b),  the  Director  of  the  Division  of 
Trading  and  Markets  ("Division")  has 
determined  that  an  extension  of  the 
period  for  the  request  for  public 
comments  on  NFA's  proposal  is  in  the 
public  interest  and  will  assist  Lhe 
Commission  in  considering  the  view  of 
interested  persons.  In  order  to  ensure 
that  all  interested  persons  have  an 
adequate  opportunity  to  submit 
meaningful  comments,  the  Division,  on 
behalf  of  the  Commission,  is  extending 
the  comment  period  for  an  additional 
thirty-three  days. 

DATES:  The  comment  period  will  remain 
open  through  August  25,  1994. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Telephone:  (202)  254-6314. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Van  Wagner,  Special  Counsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
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COMMISSION 

The  National  Futures  Association's 
Proposed  Requirements  for  Break- 
Even  Analyses  in  Commodity  Pool 
Disclosure  Documents 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Extension  of  comment  period. 
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summary:  On  June  15,  1994.  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  a  request  for 
public  comment  on  the  National  Futures 
Association's  ("NFA's")  proposed 
amendment  and  Interpretive  Notice  to 
its  Compliance  Rule  2-13.  59  FR  30775 
(June  15. 1994).  The  proposal  would 
establish  requirements  regarding  the  use 
of  break-even  analyses  in  commodity 
pool  disclosure  documents.  The  original 
comment  period  expires  on  July  15, 
1994. 

By  letter  to  the  Commission  dated 
July  11,  1994,  the  Managed  Futures 
Association  ("MFA")  requested  a  thirty- 
three-day  extension  of  the  comment 
period  to  August  17,  1994.  The  MFA 
indicated  that  it  had  been  meeting  with 
its  members  frequently  to  consider  the 
issues  presented  by  the  NFA's  proposal. 
The  MFA  further  indicated  that  that 
consultative  process  was  continuing  and 
that  it  believed  that  significant 
responsive  comments  were  being 
developed. 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96(b),  the  Director  of  the  Division  of 
Trading  and  Markets  ("Division")  has 
determined  that  an  extension  of  the 
period  for  the  request  for  public 
comments  on  NFA's  proposal  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  view  of 
interested  persons.  In  order  to  ensure 
that  all  interested  persons  have  an 
adequate  opportunity  to  submit 
meaningful  comments,  the  Division,  on 
behalf  of  the  Commission,  is  extending 
the  comment  period  for  an  additional 
thirty-three  days. 

DATES:  The  comment  period  will  remain 
open  through  August  25,  1994. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  N\V.,  Washington,  DC  20581. 
Telephone:  (202)  254-6314. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Van  Wagner,  Special  Counsel. 
Division  of  Trading  and  Markets, 
Conrnnodity  Futures  Trading 
Commission.  2033  K  Street  NW., 


Washington,  DC  20581.  Telephone: 
(202)  254-8955. 

Issued  in  Washington.  DC,  on  July  15th, 
1994,  by  the  Commission. 
Andrea  M .  Corcoran, 
Director. 

IFR  Doc.  94-17697  Filed  7-29-94;  8;45  am) 
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The  National  Futures  Association's 
Proposed  Restriction  on  the  Use  of 
Hypothetical  Trading  Results  in 
Promotional  Materials 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Extension  of  comment  period. 


SUMMARY:  On  June  15. 1994.  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  a  request  for 
public  comment  on  the  National  Futures 
Association's  ("NFA's")  proposed 
amendment  and  Interpretive  Notice  to 
its  Compliance  Rule  2-29.  59  FR  30776 
(June  15. 1994).  The  proposal  would 
establish  restrictions  on  the  use  of 
hypothetical  trading  results  in 
promotional  materials.  The  original 
comment  period  expires  on  July  15. 
1994. 

By  letter  to  the  Commission  dated 
July  11,  1994.  the  Managed  Futures 
Association  ("MFA")  requested  a  thirty- 
three-day  extension  of  the  comment 
period  to  August  17, 1994.  The  MFA 
indicated  that  it  had  been  meeting  with 
its  members  frequently  to  consider  the  - 
issues  presented  by  the  NFA's  proposal. 
The  MFA  further  indicated  that  that 
consultative  process  was  continuing  and 
that  it  believed  that  significant 
responsive  comments  were  being    " 
developed. 

Acting  pursuant  tg  the  authoritv 
delegated  by  Commission  Regulation 
140.96(b),  the  Director  of  the  Division  of 
Trading  and  Markets  ("Division")  has 
determined  that  an  extension  of  the  . 
period  for  the  request  for  public 
comments  on  NFA's  proposal  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  view  of 
interested  persons.  In  order  to  ensure 
that  all  interested  persons  have  an 
adequate  opportunity  to  submit 
meaningful  comments,  the  Division,  on 
behalf  of  the  Commission,  is  extending 
the  comment  period  for  an  additional 
thirty-three  days. 

DATES:  The  comment  period  will  remain 
open  through  August  25, 1994. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 


Street  NW.,  Washington,  EX:  20581. 
Telephone:  (202)  254-6314. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Van  Wagner,  Special  Counsel. 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 
(202) 254-«955. 

Issued  in  Washington,  DC  on  July  15th, 
1994  by  the  Commission. 
Andrea  M.  Corcoran, 
Director. 

IFR  Doc.  94-17698  Filed  7-20-94;  8:45  an,) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Plan  for  Compliance  With  Regulation  5 
of  Annex  V  to  the  MARPOL  Convention 

AGENCY:  Department  of  the  Nav-y.  DOD. 
ACTION:  Notice 


SUMMARY:  DON  is  announcing  the 
preparation  of  a  plan  for  the  cqmpliance 
of  all  ships  owned  or  operated  by  the 
Navy  with  the  requirements  of 
Regulation  5  of  Annex  V  to  the 
MARPOL  Convention.  The  IX)N  will 
consult  with  the  Secretary  of  State,  the 
Secretary  of  Commerce,  the  Secretary  of 
Transportation  and  the  Administrator  of 
the  Environmental  Protection  Agency 
on  the  special  area  comphance  plan  and 
solicits  public  participation  and 
comment  on  the  special  area 
compliance  plan.  In  order  to  obtain  and 
consider  public  comments  on  the 
Navy's  compliance  with  the  MARPOL 
requirements,  the  Navy  will  host  a 
public  meeting  prior  to  preparing  the 
special  area  comphance  plan. 
DATES:  The  meeting  will  take  place  on 
September  20,  1994,  at  9:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  main  auditorium  (Building  Number 
19)  at  the  Naval  Surface  Warfare  Center. 
Carderock  Division,  Carderock,  MD. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  public 
meeting,  contact  Ms.  Linda  Ehjlin  at 
(410)  293-3513.  For  information  on  the 
DON  special  area  compliance  plan  for 
MARPOL  compliance  or  to  submit 
comments,  contact  the  Officer  in 
Charge,  Naval  Surface  Warfare  Center.. 
Carderock  Division,  Annapolis 
Detachment,  3A  Leggett  Circle. 
Annapolis,  MD  21402-6067  (Attn:  Code 
634A).  The  meeting  will  be  conducted 
in  English  and  will  include  oral 
briefings  and  visual  displays.  Members 
of  the  public  who  need  additional 
assistance  to  participate  should  contact. 
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Ms.  Dulin  as  soon  as  [  ossible  to  make 
arrangements. 

SUPPLEMENTARY  iNfOR^tATION:  The 
United  States  Navy  has  explored  ways 
to  comply  with  restrictions  on  the 
discharge  into  the  ocaen  of  solid  waste 
generated  aboard  its  s|iips.  The  basis  for 
the  restrictions,  the  Nhvy's  efforts  to 
comply  and  its  strategy  for  achieving 
future  compliance  aro^set  out  below. 

Restrictions  on  Disch^e  of  Solid  Waste 
at  Sea 

The  United  States  i^  a  party  to  the 
Interoatiooal  Conventon  on  Prevention 
of  Pollution  from  Ships.  1973,  S.  Treaty 
Doc.  No.  3, 100th  Cong.,  1st  Sess. 
(1987).  The  1973  Coq^ention  was 
amended  by  the  MAHPOL  Protocol  in 
1978. 17  I.L.M.  546  (1978).  and  the 
combination  is  frequently  referred  to  as 
MARPOL  73/78.  MARPOL  73/78 
protects  the  ocean  enVironment  by 
pitAibiting  some  discharges  altogether, 
restncling  other  discbarges  to  particular 
distances  from  land,  »nd  establishing 
"special  areas"  within  which  additional 
discharge  limitationslapply.  MARPOL 
73778  deals  with  particular  types  of 
discharges  in  Sve  annexes.  Annex  V 
addresses  discharge  (Jf  garbage  from 
ships.  MARPOL  73/713  was 
implemeDted  for  the  United  States  in 
the  Act  to  Prevent  Pcllulion  from  Ships 
(APPS),  33  U.S.C  1961  et  seq.  Annex  V 
has  been  implemented  for  the  U.S.  by 
the  Marine  Plastic  P(ilution  Research 
and  Control  Act  (MPPRCA).  Pub.  L.  No. 
100-220. 101  Stat.  1^60  (1987).  codified 
at  33  U.S.C.  1901  et  i  eq.,  and  section 
1003  of  the  National  Defense 
Authorization  Act  fo  Fiscal  Year  1994, 
Pub.  L.  No.  103-160. 107  Stat.  1745 
(DAA-94). 

MARPOL  73/78  pr  jvides  enhanced 
protection  to  particu  ar  bodies  of  water, 
designated  "special ;  reas,"  because 
their  oceanographic  i  iaracteristics  and 
ecological  significam  :e  requires 
protective  measures  nore  strict  than 
other  areas  of  the  oc«  an.  The  stricter 
requirements  becomu  applicable  once 
the  International  Ma  itime  Organization 
declares  that  the  spe  ;ial  eireas  are  "in 
effect"  after  determining  that  the  littoral 
countries  have  suffic  ient  capacity  to 
handle  wastes  from  iiiips. 

The  international  *  immunity  has  long 
recognized  that  the  <  haracteristics  of 
warships  pose  speciid  problems  for 
strict  compliance  with  MARPOL  73/78, 
which  reasonably  fo  :uses  on  civilian 
vessels  which  are  fa  ■  more  prevalent 
than  warships  on  th^  world's  oceans. 
Article  3  of  MARPOL  73/78  recognizes 
the  special  native  ol  warships  by 
exempting  them  frtM  n  strict  compliance 
with  the  provisions  jf  the  Convention. 
It  provides  that  the  ( k)nvention: 


ISlhall  not  apply  to  any  warship,  naval 
auxiliary  or  other  ship  •  *  *.  Each  Party 
shall  ensure  by  the  adoption  of  measures  not 
impairing  the  operational  capabilities  of  such 
ships  *  *  •  that  such  ships  act  in  a  manner 
consistent,  so  far  as  is  reasonable  and 
practicable. 

For  U.S.  public  vessels, 
implementation  of  MARPOL  73/78 
generally  preserves  the  sovereign 
immunity  of  warships  and  public 
vessels,  excluding  them  from  strict 
application  of  the  standards  but 
requiring  the  Secretary  of  Defense  to 
prescribe  regulations  ensuring  "so  far  as 
is  reasonable  and  practicable  writhout 
impairing  the  operations  or  operational 
capabilities"  of  the  ships  that  they  act 
"in  a  manner  ctmsistent  with  the 
MARPOL  Protocol."  See  33  U.S.C. 
1902(b)  and  (d).  As  required  by 
MARPOL  73/78  and  APPS.  33  U.S.C. 
1901  ef  seq.,  the  Navy  has  prescribed 
discharge  limits  and  operational 
practices  for  Navy  ships  that  are  at  least 
as  protective  as  those  required  under 
MARPOL  73/78  under  most 
circimistances.  Under  the  MPPRCA, 
however.  Navy  ships  were  required  to 
come  into  full  compliance  with  the 
requirements  of  Aimex  V  of  MARPOL 
73/78.  Under  the  MPPRCA.  the  Navy 
was  to  come  into  full  compliance  with 
Annex  V  to  MARPOL  73/78  by  January 
1. 1994  or  to  notify  Congress  if  it  was 
unable  to  comply. 

Navy  Compliance  Efforts 

Since  the  early  1980's.  the  Na^-y  has 
been  developing  technological  means  to 
eliminate  or  mitigate  discharge  of  solid 
waste  from  its  ships.  Through  a 
combination  of  material  substitution, 
source  reduction  and  management 
practices,  Sor  example,  the  discharge  of 
plastic  waste  was  cut  by  over  70 
percent.  The  Navy  also  pursued 
development  of  other  technology  to  help 
manage  solid  waste  at  sea.  By  1993,  the 
Navy  had  installed  equipment  and 
imposed  procedures  to  fully  comply 
with  MARPOL  restrictions  on  non- 
plastic  waste  everywhere  but  in  special 
areas,  and  had  achieved  an  estimated  70 
percent  compliance  with  restrictions  on 
plastic  waste.  In  addition,  the  Navy 
developed  new  technology  that,  when 
finally  procured  and  installed,  will 
allow  Navy  surface  ships  to  come  into 
full  compliance  with  restrictions  on 
discharge  of  plastic  waste. 

Concurrent  with  the  technical  studies, 
the  Navy  engaged  numerous 
stalceholders  in  a  dialogue  in  which  the 
Keystone  Center  acted  as  a  faciUtator. 
The  stakeholders  included  Federal  and 
state  agencies.  Congressional  staff,  and 
environmental  groups.  The  dialogue 
allowed  the  Navy  to  provide 


information  to  the  participants  about  the 
special  problems  it  faces  in  continuing 
military  operations  on  the  world's 
oceans  while  stiU  complying  with 
restrictions  on  the  discharge  of  solid 
waste.  The  Navy  was  also  better  able  to 
understand  the  concerns  and  interests  of 
the  representative  stakeholders  on  the 
subject. 

The  Navy  reported  its  efforts  at 
managing  shipboard  solid  waste  in 
"U.S.  Navy  Compliance  with  the  Marine 
Plastic  Pollution  Research  and  Control 
Act  of  1987"  Oune  1993).  Congress 
responded  by  extending  the  original 
deadlines  in  the  MPPRCA.  As  required 
by  section  1003(a)  of  the  DAA-94. 
surface  ships  must  eliminate  all 
discharges  of  plastics  by  December  31. 
1998  and  must  comply  with  limits  on 
discharges  of  other  soUd  waste  in 
special  areas  that  art  "in  effect"  by 
December  3 1 .  2000.  Submarines  must 
comply  with  both  requirements  by 
December  31.  2008. 

Plan  for  Compliance  in  Special  Areas 

The  Navy  has  identified  the  solution 
to  the  problem  of  plastic  discharges 
from  surface  «hips  and  is  working  hard 
on  a  solution  for  submarines.  Strict 
comphance  with  all  requirements  for 
discharges  of  nonplastic  solid  waste  in 
special  areas,  however,  presents  a  larger 
problem  because  of  the  nature  of  the 
waste  stream  and  the  military  mission  of 
warships.  RegxUation  5  of  Annex  V 
pertains  to  discharges  in  special  areas 
and  prohibits  discharges  of  solid  wastes, 
other  than  food  wastes  Although  the 
Navy  has  made  important  strides  in 
studying  the  shipboard  waste  stream,  in 
developing  management  strategies,  and 
in  developing  equipment  that  can 
mitigate  the  effects  of  solid  waste 
discharges,  the  Navy  has  not  identified 
a  final  solution  that  would  eliminate  all 
non-food  discharges  in  special  areas. 
Recognizing  the  difficulty  in  achieving 
strict  comphance  with  all  requirements 
of  Annex  V.  in  section  1003(b)  of  the 
DAA-94.  Congress  required  the  Navy  to 
prepare  a  plan  for  compliance  with  the 
requirements  of  Regulation  5  under 
Annex  V.  The  special  area  compliance 
plan  must  be  submitted  to  Congress  by 
November  30,  1996.  If  the  special  area 
compliance  plan  demonstrates  that  full 
comphance  with  all  the  requirements  of 
Regulation  5  of  Annex  V  is  not 
technologically  feasible  in  the  case  of 
certain  ships  under  certain  conditions, 
it  must  include  the  following 
information: 

a.  The  ships  for  which  full 
compliance  is  not  technologically 
feasible: 

b.  the  technical  and  operational 
impediments  to  achieving  such 


comphance  as  rapidly  as  is 
technologically  feasible;  and 

c.  such  other  information  as  the 
Secretary  of  the  Navy  considers  relevant 
and  appropriate. 

In  accordance  with  DAA-94  and  to 
ensure  the  broad  public  understanding 
of  the  problem,  the  Navy  will  consult 
with  the  Secretary  of  State,  the  Secretary 
of  Commerce,  the  Secretary  of 
Transportation  and  the  Administrator  of 
the  Environmental  Protection  Agency  as 
it  prepares  the  special  area  compliance 
plan.  The  Navy  will  also  provide  the 
opportxinity  for  pubhc  participation  in 
preparation  of  the  special  area 
compliance  plan,  including  public 
review  and  comment.  "Hiis  notice  is 
provided  to  inform  the  public  that 
preparation  of  the  special  area 
compliance  plan  Is  beginning  and  to 
solicit  public  comments  on  the  scope  of 
the  studies  to  be  planned  and  the 
alternatives  to  be  studied. 

Navy  Mission  and  Resource  Constraints 

Any  solution  to  the  Navy's  solid 
waste  problem  In  special  areas  must 
consider  the  types  of  missions  that  the 
Navy  is  directed  to  carry  out  in  special 
areas  and  the  constraints  and  challenges 
inherent  in  operating  warships  at  sea. 
These  considerations  include  the 
following: 

The  Navy  must  be  prepared  to  carry 
out  duties  assigned  by  the  President  to 
protect  the  nation's  interests  around  the 
world.  Most  of  the  designated  special 
areas  include  locations  of  great  strategic 
and  economic  interest,  including  the 
Mediterranean  Sea.  the  Red  Sea,  the 
Persian  Gulf,  the  Gulf  of  Mexico,  the 
North  Sea  and  the  Baltic  Navy  missions 
in  such  areas  often  require  that  ships 
remain  on  station  at  sea  for  prolonged 
periods  of  time.  For  example, 
surveillance  and  tracking  missions  for 
drug  interdiction  or  for  enforcement  of 
economic  sanctions  would  be 
compromised  if  ships  were  required  to 
leave  station  and  steam  to  port  to 
offload  waste.  For  another  example, 
Naval  ships  maintaining  combat  air 
patrol  over  a  crisis  area  like  Bosnia  often 
must  remain  on  station  at  sea  fur 
months  at  a  time  to  prevent  a  break  in 
coverage.  Navy  ships  have  also  often 
been  ordered  to  remain  for  weeks  or 
months  off  the  coast  of  nations  in 
turmoil  so  tliat  U.S.  forces  can  evacuate 
US.  citizens  if  necessary.  In  other 
circumstances.  Navy  ships  may  be 
required  to  remain  offshore  to  provide 
access  to  sophisticated  medical  care  in 
case  of  injury  or  wounding  of 
peacekeeping  troops.  Some  Navy  ships, 
especially  submarines,  necessarily  must 
operate  without  underway  logistic 
support  bom  other  Navy  ships.  Thus, 


compliance  as  rapidly  as  is 
technologically  feasible;  and 

c.  such  other  information  as  the 
Secretary  of  the  Navy  considers  relevant 
and  appropriate. 

In  accordance  with  DAA-94  and  to 
ensure  the  broad  public  understanding 
of  the  problem,  the  Navy  will  consuh 
with  the  Secretary  of  State,  the  S«x:retary 
of  Commerce,  the  Secretary  of 
Transportation  and  the  Administrator  of 
the  Enviromnental  Protection  Agency  as 
it  prepares  the  special  area  compliance 
plan.  The  Navy  will  also  provide  the 
opportunity  for  pubhc  participation  in 
preparation  of  the  special  area 
compliance  plan,  including  public 
review  and  comment.  This  notice  is 
provided  to  inform  the  public  that 
preparation  of  the  special  area 
compliance  plan  is  beginning  and  to 
solicit  public  comments  on  the  scope  of 
the  studies  to  be  planned  and  the     . 
alternatives  to  be  studied. 

Navy  Mission  and  Resource  Constraints 

Any  solution  to  the  Navy's  solid 
was1e  problem  in  special  areas  must 
consider  the  types  of  missions  that  the 
Navy  is  directed  to  carry  out  in  special 
areas  and  the  constraints  and  challenges 
inherent  in  operating  warships  at  sea. 
These  considerations  include  the 
following: 

The  Navy  must  be  prepared  to  carry 
out  duties  assigned  by  the  President  to 
protect  the  nation's  interests  around  the 
world.  Most  of  the  designated  special 
areas  include  locations  of  great  strategic 
and  economic  interest,  including  the 
Mediterranean  Sea.  the  Red  Sea,  the 
Persian  Gulf,  the  Gulf  of  Mexico,  the 
North  Sea  and  the  Baltic.  Navy  missions 
in  such  areas  often  require  that  ships 
remain  on  station  at  sea  for  prolonged 
periods  of  time.  For  example, 
surveillance  and  tracking  missions  for 
drug  interdiction  or  for  enforcement  of 
economic  sanctions  would  be 
compromised  if  ships  were  required  to 
leave  station  and  steam  to  port  to 
offload  waste.  For  another  example, 
Naval  ships  maintaining  combat  air 
patrol  over  a  crisis  area  like  Bosnia  often 
must  remain  on  station  at  sea  for 
months  at  a  time  to  prevent  a  break  in 
coverage.  Navy  ships  have  also  often 
been  ordered  to  remain  for  weeks  or 
months  off  the  coast  of  nations  in 
turmoil  so  that  U.S.  farces  can  evacuate 
U^.  citizens  if  necessary.  In  other 
circumstances.  Navy  ships  may  be 
required  to  remain  offshore  to  provide 
access  to  sophisticated  medical  care  in 
case  of  injury  or  wounding  of 
peacekeeping  troops.  Some  Navy  ships. 
especially  submarines,  necessarily  must 
operate  without  underway  logistic 
support  from  other  Navy  ships.  Thus, 
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the  special  area  compUance  plan  must 
consider  any  impacts  that  it  may  impose 
on  mission  effectiveness  and 
operational  flexibility. 

The  special  area  compliance  plan 
must  be  compatible  with  warship 
design.  Nav>-  ships  are  designed  to 
maximize  their  ability  to  perform  their 
missions,  especially  combat  missions. 
Ships  are  self-contained  units  with 
severe  Umits  on  space,  weight  and 
power  requirements  for  their 
equipment.  While  naval  architectxue 
^d  ship  design  always  require 
compromise  among  competing 
priorities,  Navy  ships  must  be  equipped, 
manned  and  constructed  to  function 
effectively  and  survive  in  far  mor» 
rigorous  circumstances  than  commercial 
ships.  Navy  ships  must  devote 
considerable  space  and  weight  to 
specialized  combat  systems  equipment 
and  damage  control  features.  They  have 
far  larger  crews  than  commercial  vessels 
because  more  systems  must  be  operated, 
and  most  routine  equipment 
maintenance  must  be  done  by  the  ship's 
crew  at  sea. 

Many  classes  of  Navy,  ships  are 
already  classified  as  "space  and  v^ight 
critical,"  which  means  that  any 
equipment  added  to  the  ship  (for 
example,  to  manage  solid  waste)  must 
be  compensated  for  by  removing  other 
equipment  already  devoted  to  some 
other  portion  of  the  ship's  mission. 
Many  ships  also  have  only  modest 
additional  power  available  to  drive 
additional  equipment  and  would  have 
to  turn  off  other  important  systems  to 
use  a  waste  control  system  with  high 
power  requirements.  Thus  the  Navy's 
special  area  compliance  plan  must 
carefully  address  the  size,  weight  and 
power  requirements  of  any  additional 
equipment. 

The  crew  size  on  Navy  ships,  an 
important  factor  in  determining  the  size 
of  the  waste  stream,  varies 
tremendously.  Submarines  have  crews 
of  approximately  120.  Cruisers  have 
crews  of  approximately  380.  Large 
amphibious  ships  have  crews  of 
approximately  2000.  Aircraft  carriers 
have  crews  approaching  6000.  The 
Navy's  special  area  compliance  plan 
must  address  solutions  that  can  be 
adapted  successfully  to  several  different 
capacities. 

Because  they  operate  independently 
in  a  dynamic,  often  physically  hostile 
marine  environment.  Navy  sfajps  and 
the  equipment  on  them  must  be 
designed  to  vnthstand  stresses  and 
operating  conditions  npt  encountered 
on  shore.  The  Navy  has  experienced 
difficulty  with  some  "off  the  shelf' 
equipment  not  specifically  designed  for 
shipboard  use.  Shipboard  equipment 


must  also  be  reliable,  maintainable  by 
Navy  crews,  and  capable  of  being 
logistically  supported  by  the  Navy 
supply  system.  TTie  Navy's  special  area 
compliance  plan  must  address 
reliability  and  maintainability  of  any 
new  equipment  in  a  marine 
environment. 

The  Navy  faces  a  fiscal  environment 
where  many  meritorious  programs  must 
compete  for  a  declining  total  amount  of 
resources,  in  terms  of  both  funding  and 
personnel.  Development,  acquisition, 
installation  and  operation  of  new 
equipment,  therefore,  must  be  cost 
efficient.  The  Navy's  special  area 
compliance  plan  must  address  the 
resources  needed  to  implement  it. 

For  the  reasons  discussed  above,  to  be 
feasible  for  use  by  the  Navy  for  vessels 
throughout  the  fleet,  equipment  or 
strategies  to  implement  an  alternative 
must  balance  operational,  design,  cost, 
and  environmental  considerations  in  the 
same  manner  that  equipment  designed 
for  propulsion,  communications, 
weapons  or  other  shipboard  functions 
are  evaluated.  The  criteria  normally 
considered  by  the  Navy  for  shipboard 
systems  include  those  set  out  in  the 
Appendix  to  this  notice. 

Alternatives  To  Be  Studied 

In  developing  the  special  area 
comphance  plan,  the  Navy  proposes  to 
analyze  three  different  categorieit  of 
alternatives.  The  first  two  categories 
would  ensure  full  compliance  with 
Regulation  5  under  Annex  V.  The  third 
alternative  would  not  ensure  full 
comphance  with  Regulation  5  under 
Annex  V,  but  may  preserve  many  'or  ail 
of  the  environmental  values  protected 
by  Regulation  5  in  the  event  that  full 
compliance  is  not  feasible.  The  Navy 
remains  committed  to  full  compliance, 
but  is  taking  this  opi>ortunity  to  increase 
the  information  available  on  ways  to 
mitigate  discbarges  in  special  areas.  The 
Navy  will  also  analyze  combinations  of 
the  technologies  from  the  distinct 
alternatives.  The  general  categories  of 
alternatives  are: 

On  Board  Destruction  of  Waste 
Alternative 

This  category  of  alternatives  focuses 
on  technologies  that  result  in  virtually 
complete  destruction  of  waste  aboard 
the  vessel.  These  might  include 
incineration  or  more  technologically 
advanced  thermal  destruction.  Study  of 
these  technologies  would  include  study^ 
of  the  proper  handling  of  any  residue  as 
well  any  safety  concerns  and  cross 
media  pollution. 
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Store  and  Retwgradtf  Waste  Alternative 

The  second  category  of  alternatives 
focuses  on  technolo^es  that  permit 
storage  and  retrograc  e  of  waste,  either 
on  board  the  generat  ng  ship  or  by 
service  force  ships.  1  hese  would 
include  study  of  refr  geration, 
compaction,  odor  ba  rrier  bags  and  other 
means  to  facilitate  st  arage  and 
retrograde  of  waste  f  jr  disposal  on 
shore. 

Process  Solid  Waste  ^ntil  It  Is 
"Environmentally  Bt  nign  "  and 
Discharge  Altemativ  s 


The  third  category 


of  alternatives 


focuses  on  technoloj  ies  that  are 
designed  to  process  vaste  to  produce  an 
effluent  that  is  environmentally  benign 
if  discharged  to  the  s  ea.  The  study  of 
this  alternative  woul  d  also  include  fate 
and  effect  studies  of  the  discharge  and 
the  relative  effect  of 
comparison  to  other 
land  or  sea  sources. 


such  discharges  in 
discharges  from 


Public  Participation 

The  Nav7  solicits  mblic  input  to  the 
special  area  complia  ice  plan.  Among 
other  topics,  public  ( lomments  could 
address  the  scope  of  the  alternatives  to 
be  considered,  the  st  udies  considered 
necessary,  the  measixes  of  merit  by 
which  to  evaluate  th3  alternatives,  and 
suggested  technologi  es  or  strategies  for 
compliance.  As  desc  ribed  above,  the 
Navy  will  hold  a  pul  ilic  meeting  to 
obtain  and  consider  jublic  comments 
on  the  Navy's  compl  ance  with  the 
MARPOL  requireme  its.  Members  of  the 
public  are  invited  to  attend. 

Following  the  public  meeting  the 
Navy  will  analyze  th  b  alternatives 
(including  combinat  ons  of  the 
alternatives),  conduc  t  required  research 
and  prepare  a  draft  s  jecial  area 
compliance  plan.  Co  nments  should  be 
submitted  in  writing  to  the  Officer  in 
Charge,  Naval  Surfa(  e  Warfare  Center, 
Carderock  Division,  \nnapolis 
Detachment,  3A  Legiett  Circle, 
Annapolis.  MD  214C  2-6067  (Attn:  Code 
634A)  in  time  to  be  i  eceived  not  later 
than  30  days  after  th ;  date  of  the  public 
meeting.  The  Navy  expects  to  formally 
consult  with  the  othi  tr  concerned 


agencies  on  the  drafi 


compliance  plan  in  I  ate  1995  and  to 
make  the  draft  speciiil  area  compliance 
plan  available  for  public  comment  in 
Spring,  1996.  After  public  review  and 
comment,  the  Navy 
to  Congress. 


Appen  dix — Equ  ipmeni 
Considerations 


t.  Installation  feasibilil  y 
a.  Back  fitting  existit  g  vessels 


special  area 


'  vill  submit  the  plan 


Suitability 


b.  Design  in  new  vessels 
2.  Performance  (adapted  to  waste 
management  equipment) 

a.  Throughput  or  processing  capacity 

b.  Pitch  and  roll  sensitivities 

c.  Flexibility  in  handling  various  blends  of 
wastes 

d.  Resulting  waste  products  and/or 
residues 

e.  Ability  to  handle  classified  documents 

■  3.  Space  and  physical  support  requirements 

a.  Floor  space  (footprint] 

b.  Height 

c.  Volume 

,d.  Requirement  for  multi-deck  installation 

e.  SupF)orting  hardware 

f.  Staging/stowage  area  for  supplies  or  raw 
material 

4.  Shipboard  load/stability  factors 

a.  Absolute  weight 

b.  Center  of  gravity/moment  as  installed  on 
ship 

5.  Reliability 

a.  Mean  time  l>etween  critical  failures 

(NfTBCF) 
1).  Types  of  failures  (critical,  noncritical, 

discrepancies,  persistent) 

c.  Qualitative  assessment  of  impact  on 
crew 

d.  Effects  of  heat,  humidity,  ocean  climate 
and  shipboard  vibration    - 

6.  Maintainability  (at  sea) 

a.  Preventive  maintenance  requirements 

b.  Mean  Time  to  Repair  (MTTR) 

c.  Mean  Logistics  Delay  Time  (MLDT); 
average  time  to  get  sptare  parts 

d.  Maximum  Allowable  Time  to  Make 
Repairs  (Mmax) 

7.  Staffing 

a.  Number  of  manhours  required  for 
operation 

b.  Availability  of  required  skills  aboard 
ship 

c.  Training  requirements 

8.  Compatibility  with  military  mission 

a.  Electromagnetic  radiation 

b.  Electronic/electrical  interference 

c.  Acoustic  signature 

d.  Visible  emissions 

9.  Interoperability  with  other  shipboard 

systems 

10.  Survivability  in  a  marine/combat 

enviromnent 

11.  Logistics  support 

a.  Availability  or  repair  parts 

b.  Technical  data  and  maintenance 
requirements 

c.  Supply  support 

d.  Support  equipment  (e.g.,  special  tools). 

e.  Spares  and  consumables  requirement 

12.  Safety  and  Health  considerations 

a.  Noise  levels  produced 

b.  Fire/explosion  hazards 

c.  Chemical/biological  hazards 

d.  Odor  production 

e.  Temperature  of  equipment/system 
surfaces  and  contribution  to  ship 
heating/cooling  load 

i.  Physical  hazards,  including  those 
associated  with  moving  or  rotating  parts 

13.  Costs  associated  with: 

a.  Research,  development,  test  and 
evaluation  (RDT&E) 

b.  Procurement 

c.  Installation 
e.  Operation  - 


f.  Logistic  support.  ' 

Dated;  luly  15, 1994. 
Lewis  T.  Booker,  Jr., 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 

Officer. 

[FR  Doc.  94-17711  Filed  7-20-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  Tha  Acting  Dirfector, 
Information  Resources  Management 
Service,  invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1960. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since^llowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  August  1, 1994. 
ADDRESSES:  Written  comments  shou^d 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3.  Washington,  DC 
20202^651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 
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TTie  Acting  Director,  Inforoiation ": 
Resources  Management  Service, 
publishes  this  notioe  with  the  attached 
proposed  information  colJection  request 
prior  to  submission  of  this  request  to 
OMB.  This  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  {3}     - 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be- 
-  collected  is  also  included  as  an 
attachment  to  this  notioe.  ~ 

Dated;  July  15. 1994. 
Mary  P.  Liggett, 

Acting  DirectoT,  Information,  Resources 
Management  Service.  -     - 

Office  of  Elementary  and  Secondary 
Education 

Type  o/flevj'eiv;  Expedited 
Title:  Drug-Free  Schools  and 

Communities  Safe  Schools  Act  of 

1994  Grants  program 

Abstract:  This  form  will  be  used  to 
evaluate  the  quality  and  utility  of 
proposed  activities  in  order  to  select 
competitively  the  applicants  wIh)  will  • 
receive  awards.  The  Department  will 
use  the  information  to  satisfy 
regulatory  requirements. 

Additional  Information:  Qearance  for 
this  information  collection  is 
requested  for  August  1,  1994.  An 
expedited  review  is  necessary  so  that 
the  program  office  can  complete  a 
schedule  which  will  award  grants  in 
December  1994.  Grantees  will  receive 
a  single  award  to  conduct  activities 
for  project  periods  of  up  to  eighteen 
months.  Eighteen  month  project 
periods  allow  grantees  time  during 
the  present  school  year  taconduct 
planning  and  start-up  activities  (such 
as  hiring  personnel)  for  the 
subsequent  school  year.  During  the 
94-9.S  school  year  (FY  95)  grantees 
can  carry  out  the  remainder  of  their 
approved  activities  as  well  as  evaluate 
and  disseminate  project  outcomes. 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 

Responses-  500 

Burden  Hoius:  14,000 
Recordkeeping  Burden: 

Kecordkeepers:  500  ' 

Burden  Houra:  10,000.  ~  ' 

[FR  Doc  94-17733  Filed  7-20-94;  »:45  ami         ] 
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Tbe  Acting  Director,  Infomiation 
Resources  Management  Service, 
publishes  this  notice  with  the  attached 
proposed  information  collection  request 
prior  to  submission  of  this  request  to 
OMB.  This  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  exp^edited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be- 
collected  is  also  included  as  an 
attachment  to  this  notice.  - 

Dated:  July  15.  1994. 
Mary  P.  Liggett, 

Acting  Director,  Information,  Resources 
Management  Service.  - 

Office  of  Elementary  and  Secondary 
Education 

Type  o/flevieiv;  Expedited 

Title:  Drug-Free  Schools  and 
Communities  Safe  Schools  Act  of 
1994  Grants  program 

Abstract:  This  form  will  be  used  to 
evaluate  the  quality  and  utility  of 
proposed  activities  in  order  to  select 
competitively  the  applicants  who  will 
receive  awards.  The  Department  will 
use  the  information  to  satisfy 
regulatory  requirements. 

Additional  Information:  Qearance  for 
this  information  collection  is 
requested  for  August  1.  1994.  An 
e.xpedited  review  is  necessary  so  that 
the  program  office  can  complete  a 
schedule  which  will  award  grants  in 
December  1994.  Grantees  will  receive 
a  single  award  to  conduct  activities 
for  project  periods  of  up  to  eighteen 
months.  Eighteen  month  project 
periods  allow  grantees  time  during 
the  present  school  year  toconduct 
planning  aiid  start-up  activities  (such 
as  hiring  personnel)  for  the 
subsequent  school  year.  During  the 
94-9.5  school  year  fPY  95)  grantees 
can  carry  out  the  remainder  of  their 
approved  activities  as  well  as  evaluate 
and  disseminate  project  outcomes. 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 

Responses;  500 

Burden  Hours:  14.000 
Recordkeeping  Burden: 

Kecordkeepers:  500 

Burden  Houra:  10.00U. 
IFR  Doc.  94-17733  Filed  7-20-94;  »,45  ami 
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Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


summary:  The  Acting  Director. 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
22.  1994. 

ADDRESSES:  Written  comments  should 

be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  (3ienok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW..  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  400  Maryland 
Avenue  SW..  Room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  COmACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  IfiFORMATtOM:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  \io!ate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden:  and  (7)  Abstract. 


OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  j. 
Sherrili  at  the  address  specified  above. 

Dated:  July  15.  1994. 
Mary  P.  Liggett. 

Acting  Director,  Information  Resources 
Managnmcnt  Service. 

Office  of  Special  Edncatioa  and 
Rehabilitative  Services 

Type  of  Review:  New 

Title:  Annual  Report  of  Independent 

Living  Services  for  Older  Individuals 

Who  Are  Blind 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  33 
Burden  Hours:  132 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  to 
evaluate  and  monitor  independent 
Jiving  services  to  older  individuals 
who  are  blind  related  to  the  types  ol 
services  provided  and  the  number  of 
persons  receiving  each  type  of  service, 
and  the  amounts  and  percentages  of 
funds  reported  on  each  tN'pe  of  serviop 
provided.  The  Department  will  use 
the  information  to  report  to  Congress 

0£Bce  ofPostsecosdary  Educaiion 

Type  of  Review:  New 

Title:  Reporting  and  Recordkeeping 
Requirements  for  Teacher  Shortage 
Cancellation  Provisions  for  the 
Federal  Perkins  Loan  Program 

Frequency:  Annually 

Affected  Public;  Individuals  or 
households;  State  or  local 
governments;  Federal  agencies  or 
employees;  Non-profit  institutions 

Reporting  Burden: 
Responses:  57 
Bunlen  Hours:  57 

Recordkeeping  Burden: 
Recordkeepers:  8.280 
Burden  Hours;  2.070 

Abstract:  The  Chief  State  school  offiw-r 
of  each  state  would  be  required  to 
provide  the  Secretary  annually  with  a 
list  of  proposed  teacher  shortage  areas 
for  that  state  unless  they  do  not  wish 
to  make  the  cancellation  available  to 
teachers  in  that  state.  The  DepartmcnJ 
will  use  the  information  as  suppo.-l 
for  a  cancellation/reduction  in 
teaching  obligations. 

IFR  Dfx   04-17734  Filed  7-20-94;  8.4^  a'nl 
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^14.681.000. 
Awards:  $1,230  to 

Size  of  Awards: 


[CFDA  NO:  S4.176] 

Paul  Douglas  TaacHsr  Scholarship 
Program;  Notics  Inviting  Applications 
for  New  Grants  for  Fiscal  Year  (FY) 
1994.  I 

Purpose  of  Progra4i:  To  provide, 
through  grants  to  States,  scholarships  to 
individuals  who  are  outstanding 
secondary  school  graduates  and  who 
demonstrate  an  intei^t  in  teaching,  in 
order  to  enable  and  ^courage  those 
individuals  to  pursu^  teaching  careers 
in  education  at  the  preschool, 
elementary  or  secon<^ary  level. 

Eligible  Apphcanti:  The  50  States,  the 
District  of  Columbia  J  American  Samoa, 
Guam,  the  Northern  Mariana  Islands. 
Puerto  Rico,  the  Truit  Territory  of  the 
Pacific  Islands  (Palau),  and  the  Virgin 
Islands  are  eUgible  t(  i  apply  for  grants 
under  this  program. 

Deadline  for  Trans  mittal  of 
Applications:  Angus  22. 1994. 

Deadline  for  Interg  ovemmental 
Review:  September  t ,  1994. 

Available  Funds 

Estimated  Range  o 
$1,746,057. 

Estimated  Average 
$271,870. 

Estimated  Niunber  of  Awards:  54. 

Note:  The  Departmen  t  is  not  bound  by  any 
estimates  in  this  notice 

Project  Period:  Up  to  12  months. 

Budget  Period:  12  nonths. 

Applicable  Regulaiions:  (a)  The 
regulations  for  this  program  in  34  CFR 
Part  653,  as  pubUshei  in  the  Federal 
Register  on  August  11, 1993  (58  PR 
42824);  and  (b)  The  Education 
Department  General  Administrative 
Regulations  (EDGAR  in  34  CFR  75.60- 
75.62  and  34  CFR  Pa  Is  76,  77,  79.  80. 
82.  85.  86. 

For  Apphcations  a  r  Further 
Information  Contact:  Ms.  Valerie  A. 
Hurry.  U.S.  Department  of  Education, 
400  Maryland  Avenu  e,  S.W., 
Washington,  D.C.  20;  :02-5329. 
Telephone:  (202)  26C  -3392.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  mky  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  betweien  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  he  Department's 
funding  opportunitie  s,  including  copies 
of  application  notice$  for  discretionary 
grant  competitions,  ckm  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telpphone  number 
(202)  260-9950;  or  o|  the  Internet 
Gopher  Server  at  GO  'HER.ED.GOV 
(under  Announcemei  its.  Bulletins  and 
Press  Releases).  Howjver,  the  official 
appUcation  notice  foi  a  discretionary 


grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C  1104  to 
1104k. 

Dated:  July  15, 1994. 
David  A.  Longanecker, 

Assistant  Secretary  for  Pcxtsecondary 

Education. 

[FR  Doc.  94-17712  Filed  7-20-94;  8:45  am) 
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DEPART1MENT  OF  ENERGY 

Chicago  Operations  Office;  Financial 
Assistance  Award;  Air  Conditioning 
and  Refrigeration  Technology  Institute 

agency:  Energy. 

ACTION:  Intent  to  award  based  on  an 

unsolicited  application. 

SUMMARY:  The  Department  of  Energy 
announced  that  pursuant  to  the 
provisions  of  10  CFR  600.14,  it  intends 
to  provide  additional  funding  and 
extend  the  budget  period  for  Grant  No. 
DE-FG02-91CE23810  based  on  an 
unsolicited  application  received  from 
Air  Conditioning  and  Refrigeration 
Technology  Institute  (ARTI)  for  Phase 
rV  of  the  project.  Materials 
Compatibility  and  Lubricant  Research  to 
Accelerate  Introduction  of  CFG — 
Refrigerant  Substitutes.  The 
determination  to  extend  this  grant  is 
based  on  the  following  information:  A 
technical  evaluation  of  the  proposed 
project  was  performed  pursuant  to  10 
CFR  600.14  (d)  and  (e).  The  proposed 
project  assists  DOE  in  carrying  out  its 
mission  of  seeking  alternative 
refrigerants  for  Chlorofluorocarbons 
(CFCs)  and  Hydrochlorofluorocarbons 
(HCFCs)  in  refrigeration  and  insulation 
in  an  effort  to  reduce  the  deleterious 
effects  of  refrigeration  chemicals  on 
stratospheric  ozone.  ARTI  has  made 
available  substantial  and  imique 
facilities  and  resources  not  available 
elsewhere.  This  includes  considerable 
amounts  of  information  that  are 
proprietary  to  the  member  industries 
participating  in  the  project.  It  is 
determined  that  the  proposed  project  is 
meritorious  in  significantly  improving 
the  information  data  base  upon  which 
new  refrigerants  and  lubricants  can  be 
selected,  and  refrigeration  equipment 
can  be  designed  to  utilize  these 
chemical  compounds.  The  probability  of 
success  is  extremely  high  due  to  the 
high  level  of  industry  participation  and 
commitment  to  the  effort,  particularly 
cost  sharing  or  in-kind  support.  The  key 
personnel  assigned  to  the  project  have 
capabilities  critical  to  the  accelerated 
development  of  alternative  refrigerants 
and  the  refrigeration  equipment 


required  to  effectively  utilize  these  new 
chemical  compounds.  DOE  knows  of  no 
other  entity  which  is  conducting  or 
planning  to  conduct  such  an  effort.  This 
effort  is  not  considered  suitable  for 
competitive  financial  assistance.  The 
DOE  share  of  funding  is  estimated  at 
$3,190,000  and  ARTI's  cost  share  is 
estimated  at  $226,493  for  a  two-year 
budget  period  estimated  to  be  from 
September  30, 1994  through  September 
30. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gaile  A.  Higashi.  U.S.  Department  of 
Energy.  Chicago  Operations  Office. 
Contracts  Division.  9800  South  Cass 
Avenue,  Argonne,  IL  60439,  (708)  252- 
2383.  Tanga  R.  Baylor,  U.S.  Department 
of  Energy,  Chicago  Operations  Office, 
Contracts  Division,  9800  South  Cass 
Avenue,  Argonne,  IL  60439,  (708)  252- 
2214. 

Issued  in  Chicago,  Illinois  on  July  12, 1994. 
Timothy  S.  Crawford, 

Assistant  Manager  for  Human  Resources  and 

Administration. 

[FR  Doc.  94-17784  Filed  7-20-94;  8:45  am] 
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Financial  Assistance:  Stone  &  Webster 
Engineering  Corporation 

AGENCY:  Idaho  Operations  Office, 
Department  of  Energy. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.7{b)(2)(i)(A)  and  (D)  it  plans  to 
negotiate  Cooperative  Agreement  DE- 
FC07-94ID13303  with  Stone  &  Webster 
Engineering  Corporation,  Boston, 
Massachusetts. 

FOR  FURTHER  INFORMATION  contact: 
Linda  A.  Hallum,  Contract  Specialist. 
(208)  526-5545;  U.S.  Department  of 
Energy,  850  Energy  Drive,  MS  1221, 
Idaho  Falls,  ID  83401-1563. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  the  project  is  continue  tests 
to  evaluate  the  supercritical  water 
oxidation  (SCWO)  pilot  plant  developed 
imder  Cooperative  Agreement  DE- 
FC07-88ID12711.  The  pilot  plant 
configuration  was  developed  to  treat 
corrosive  wastes  and  waste  with  high 
solids  content.  DOE  has  no  recent, 
ciurent,  or  planned  solicitations  imder 
which  this  proposal  would  be  eligible. 
The  activity  to  be  fimded  is  necessary  to 
the  satisfactory  continuation  of  an 
activity  funded  by  DOE  and  for  which 
competition  for  support  would  have  a 
significant  adverse  effect  on  continuity 
or  completion  of  the  project.  DOE  and 
commercial  implementation  of  SCWO 
technology  will  reduce  the  voliune  of 


hazardous  and  mixed  waste  currently 
stored  and  generated  in  the  United 
States.  SCWO  technology  is  recognized 
as  a  high  potential  alternative 
technology  to  incineration,  providing 
cleaner  effluents  and  with  less 
institutional  beuriers  than  incineration. 
The  award  will  be  for  one  year  ata  total 
estimated  cost  of  S700,000.  Cost  share  is 
anticipated  to  be  10%  of  the  project 
costs.  Statutory  authority  for  this  award 
is  Pub.  L.  93-577,  Federal  Non-Nuclear 
Energy  Research  and  Development  Act 
of  1974.  The  Federal  Domestic  Catalog    " 
Number  is  81.103. 

Dated:  July  11. 1994. 
R.Jeffrey  Hoyles, 

Director.  Procurement  Services  Division. 
IFR  Doc.  94-17785  Filed  7-2(K94;  8;45  am] 
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Environmental  Management  Site 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
DATES:  Wednesday,  August  3,  1994:  7:00 
p.m.-10:00p.m.  ■ 

ADDRESSES:  Holiday  Inn.Crowne  Plaza, 
4255  South  Paradise  Road,  Law  Vegas.        f 
Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  Beck.  Pubhc  Participation  Program  ! 

Manager.  Office  of  Public  ^ 

Accountability,  EM-5.  1000  r 

Independence  Avenue  SW.,  ^ 

Washington,  DC  20585.  (202)  586-7633.  c 

SUPPLEMENTARY  INFORMATION:  e 

Purpose  of  the  Committee 

The  EM  SSAB  provides  input  and 
recommendations  to  the  Department  of      y 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  future  '' 

use,  risk  management,  economic  * 

development,  and  budget  prioritization 

activities.  .  - 

•      '     •  ■  F 

Tentative  Agenda  C 

Wednesday,  August  3,  1994  [f 

7:00  p.m.  p 

Call  to  Order  ^ 
Review  Agenda 

Minutes  Acceptance  Jt 

Financial  Report    ,  ' 

Correspondence  E: 
Reports  from  Committees,  Delegates        (C 


hazardous  and  mixed  waste  currently 
stored  and  generated  in  the  United 
States.  SCWO  technology  is  recognized 
as  a  high  potential  alternative 
technology  to  incineration,  providing 
cleaner  effluents  and  with  less 
institutional  beuriers  thaiv  incineration. 
The  award  will  be  for  one  year  aLa  total 
estimated  cost  of  S700,000.  Cost  share  is 
anticipated  to  be  10%  of  the  project 
costs.  Statutory  authority  for  this  award 
is  Pub.  L.  93-577,  Federal  Non-Nuclear 
Energy  Research  and  Development  Act 
of  1974.  The  Federal  Domestic  Catalog 
Number  is  81.103. 

Dated:  Julyll.  1994.    . 
R..Je£frey  Hoyles, 

Director.  Procurement  Ser\ices  Division. 
IFR  Doc.  94-17785  Filed  7-20-94;  8:45  am] 
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Environmental  Management  Site 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
DATES:  Wednesday,  August  3,  19^94:  7:00 
p.m.-10:00p.m.  ■ 

ADDRESSES:  Holiday  Inn.Crowne  Plaza, 
4255  South  Paradise  Road,  Law  Vegas, 

Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Don  Beck,  Public  Participation  Program 
Manager,  Office  of  Public 
Accountability,  EM-5,  1000 
Independence  Avenue  SVV.. 
Washington,  DC  20585.  (202)  586-7633. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee 

The  EM  SSAB  provides  input  and 
recommendations  to  the  Department  of 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  future 
use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda 

Wednesday,  August  3,  1994 

7:00  p.m. 
Call  to  Order 
Review  Agenda 
Minutes  Acceptance 
Financial  Report 
Correspondence 
Reports  from  Committees,  Delegates 


and  Representatives 

Unfinished  Business 

New  Business 

Evaluation  of  Board  and 
Environmental  Restoration  and 
Waste 

Management  Programs 

Announcements 
10:00  p.m.  Adjournment 

If  needed,  time  v/ill  be  allotted  after 
public  comments  for  old  business,  new 
business,  items  added  to  the  agenda, 
and  administrative  details. 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday.  August  3,  1994. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Commission  either  before  or  after 
the  meeting.  Individuals  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Don  Beck's 
office  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  meike  pubhc  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  Due  to 
programmatic  issues  that  had  to  be 
resolved,  the  Federal  Register  notice  is 
being  published  less  than  fifteen  davs 
before  the  date  of  the  meeting. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  pubhc  review  and  copying 
at  the  Freedom  of  Information  Pubhc 
"Reading  Room.  lE-190,  Forrestal 
Building.  1000  Independence  Avenue 
SW.,  Washington.  DC  20585  between 
.9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  hohdays. 

Issued  at  Washington,  DC  on  July  18,  1994. 
Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  94-17786  Filed  7-20-94;  845  ami 
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Federal  Energy  Regulatory 
Commission 

[Project  No.  11346-001,  lAJ 

FORIA  Hydro  Corp.;  Environmental 
Assessment  Scoping 

July  15,  1994. 

On  March  28,  1994.  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  notice  indicating 


that  staff  is  ready  to  conduct  an 
environmental  analysis  (REA  Notice)  for 
the  proposed  Fort  Dodge  Mill  Dam 
Project,  located  on  the  I>«;  Moines 
River,  in  Webster  County,  Iowa.  The 
REA  Notice  also  requested  comments 
from  federal,  state,  and  local  resource 
agencies,  licensees  and  developers. 
Indian  tribes,  and  any  other  interested 
groups  (parties).  Parties  were  given  until 
May  28, 1994.  to  file  comments. 

The  purpose  of  this  notice  is  to  advise 
all  parties  as  to  the  scope  of  our 
environmental  analysis  and  to  seek 
additional  information  pertinent  to  this 
analysis.  The  scope  as  presented  herein 
is  based  on  the  information  filed  uith 
the  Commission  by  FORIA  Hydro 
Corporation  (the  Applicant),  comments 
received  &-om<he  parties  thus  far.. and 
the  staffs  independent  analysis. 

Proposed  Action 

The  Applicant  proposes  to  install  new 
generating  equipment  at  an  existing 
dam,  reservoir  and  powerhouse  to  be 
called  the  Fort  Dodge  Mill  Dam  Project. 

The  proposed  project  would  include 
the  following  features:  |l)an  existing 
dam  372  feet  Jong  and  18  feet  high;  (2) 
an  existing  impoimdment  with  a  surface 
area  of  90  acres  wath  a  normal  surface 
elevation  of  approximately  990  feet 
above  mean  sea  level;  (3)  an  existing 
powerhouse  containing  two  new 
turbine-generator  units  at  a  total 
installed  capacity  of  1,260  kilowatts; 
and  (4)  a  proposed  13.8-kilovolt 
transmission  line. 

In  addition  to  the  proposed  two  new 
turbine-generator  units,  the  Applicant 
proposes  install  a  new  flat  trashrack 
(with  2.75-3.5-inch  clear  bar  spacing) 
above  the  project  intake. 

To  enhance  public  recreation,  the 
Applicant  proposes  to  develop  a  new 
boat  ramp  at  the  Fort  Dodge  Park, 
located  adjacent  to  proposed  project. 

The  Applicant  proposes  measures 
relating  to  project  operation  to  protect 
environmental  resources  in  the  project 
area.  A  24-cubic  feet  per  second 
minimum  flow  over  the  project  dam  is 
proposed  to  protect  water  quality  and 
fishery  resources  in  the  downstream 
pool  area  and  side  channel.  The  project 
would  be  operated  in  a  run-cf-river 
mode,  with  only  minor  fluctuations  in 
the  headpond  elevation  to  account  for 
natural  variations  in  river  flow.  In  the 
operational  plan  for  the  Fort  Dodge  Mill 
Dam  Project,  the  Apphcant  also 
proposes  to  implement  a  plan  to  \  erify 
run-of-river  operation  and  a  seasonal 
water  quality  monitoring  program  for 
the  impoundment. 
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Project  Attemative^ 

The  Commission  staff  will  consider 
alternatives,  including  enhancement 
measures  not  proposed  by  the 
Applicant.  The  staff  will  review  and 
consider  ahemative^  recommendations 
for  additional  resource  protection,  or 
enhancement  measures  that  may  be 
appropriate  to  include  in  an  original 
license.  Modificatiohs  could  include 
recommendatiQns  by  the  agencies,  the 
general  public,  and  the  staff. 

In  addition  to  tbeie  alternatives,  the 
staff  wrill  evaluate  toe  no-action 
alternative,  which  maintains  the 
existing  environment  or  status  quo  at 
the  project  i 

Scope  of  the  EnTirofunental  Impact 
Statement  < 

scot 


The  geographic  s( 


>pe  of  analysis 
limits  or 


deBnes  the  physical  ] 
boundaries  of  the  prpposed  actions' 
effects  on  the  resources.  Since  the 
proposed  actions  afffect  each  resource 
differently,  the  geog^phic  scope  for 
each  resource  variesi  For  fishery 
resources,  flow  analysis,  water  quality, 
flood  control,  and  power,  the  geographic 
scope  of  analysis  will  encompass  the 
mainstem  Des  Moines  i^ver. 

The  temporal  scope  includes  a 
discussion  of  the  pait,  present,  and 
future  actions  and  their  effects  on  the 
resources.  Based  on  the  license  term,  the 
temporal  scc^  will  look  30  to  50  years 
into  the  future,  concentrating  on  the 
effect  on  the  resource  from  reasonably 
foreseeable  future  actions  (e.g. ,  the  efifect 
on  water  quality  froii  potential  future 
water  withdra^yals  vrithin  the  basin). 
The  historical  discussion  will,  by 
necessity,  be  lunitedl  to  the  amount  of 
available  informatiot  for  each  resoiut;e. 

Environmental  lasat 

A  preliminary  listpf  envirorunental 
issues  identified  by  the  staff  for 
coverage  in  an  Environmental 
Assessment  (EA)  is  presented  in  this 
section.  The  list  is  not  intended  to  be 
exhaustive  or  final,  but  is  an  initial 
Lsting  of  issues  that  have  been  raised 
and  appear  to  be  important.  The  staff 
will  review  all  issues  raised  during  the 
scoping  process  and  !make  decisions  as 
to  the  level  of  analysis  needed.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  this  scoping 
document  have  littlej  potential  for 
causing  significant  iiipacts,  the  issue  or 
issues  will  be  identified  and  the  reasons 
for  not  providing  2  n^ore  detailed 
analysis  will  be  giveii. 

The  following  issuies  apply  to  the  Fort 
Dodge  Mill  Dam  Project: 

•  An  evaluation  o(  the  project's 
potential  effect  on  di  ssolved  oxygen 


(DO)  downstream  of  the  project  and  the 
need  for  additional  studies  of  DO. 

•  Effects  of  project  operation  and 
non-project  factors  on  vegetation  and 
wildlife. 

•  Effects  of  project  operation  on  any 
federally  listed  threatened  or 
endangered  species  in  the  project  euea. 

•  Probability  of  eligibility  of  dam  and 
powerhouse  on  the  National  Register  of 
Historic  Places. 

•  Opportunities  for  recreational 
facility  improvements  and  public  access 
enhancements. 

The  EA  will  assess  the  project-specific 
impacts  on  the  above  resources  and 
whether  these  impacts  contribute  to 
significant  adverse  impacts.  Both 
project-specific  impacts  and  cumulative 
effects  will  weigh  in  selecting  an  action 
to  reconunend  for  the  licensing  decision 
on  the  project. 

EIS  Preparation  Schedule 

The  preliminary  schedule  for 
preparing  the  EA  for  the  Fort  Dodge  Mill 
Dam  Project  is: 


Milestones 

Target  date 

Pul3(ic  Scopmg  

Draft  EA 

Summer  1994. 

Final  EA  _.._ 

November  30,  1994. 

Request  for  Comments 

The  Commission's  scoping  objectives 
are  to: 

•  identify  significant  environmental 
issues, 

•  determine  the  depth  of  analysis 
appropriate  to  each  issue, 

•  identify  the  resource  issues  not 
requiring  detailed  analysis,  and 

•  identify  reasonable  project 
alternatives. 

Federal,  state,  and  local  resource 
agencies,  licensees  and  developers, 
Indian  tribes,  other  interested  groups, 
and  the  general  public  are  invited  to 
forward  to  the  Commission  any 
information  that  they  believe  will  assist 
the  Commission  staff  in  conducting  an 
accurate  and  thorough  analysis  of  the 
site-specifiC  and  cumulative 
environmental  effects  of  the  proposed 
licensing  activities  on  the  Des  Moines 
River.  The  types  of  information  sought 
include: 

•  Information,  quantified  data,  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues. 

•  Identification  of  and  information 
fi'om  any  other  envirorunental 
assessment,  environmental  impact 
statement,  or  similar  document  or  study 
(previous,  on-going,  or  planned) 


relevant  to  the  proposed  licensing 
activities  in  the  Des  Moines  River  Basin 

•  Existing  information  and  any  data 
that  would  aid  in  describing  the  past 
and  present  actions  and  effects  of  the 
projects  and  other  developmental 
activities  on  the  physical/chemical, 
biological,  and  socioeconomic 
environments.  For  example,  fish 
stocking/management  histories,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  any  wetland  habitat  losses  or 
proposals  to  develop  land  and  water 
resources  within  the  basin. 

•  Identificationof  any  federal,  state, 
or  local  resource  plans  and  future 
project  proposals  that  encompass  the  •     ■ 
Des  Moines  River  Basin  with 
infcH-mation  on  when  they  will  be 
implemented,  if  known.  For  example, 
proposals  to  construct  or  operate  water 
treatment  facilities,  recreation  areas, 
water  diversions,  or  implement  fishery 
management  programs. 

•  Dociunentation  that  would  support 
a  conclusion  that  the  actions  or  a 
project(s)  does  or  does  not  contribute  to 
cumulative  adverse  or  beneficial  effects 
on  resoiu-ces  and  therefore  should  be 
excluded  from  further  study  or  excludec 
from  further  consideration  of 
cumulative  effects  within  the  Des 
Moines  River  Basin.  Documentation 
should  include,  but  is  not  limited  to: 
how  the  projects  interact  with  other 
projects  within  the  river  basin  and  other 
developmental  activities;  results  from 
studies;  resource  management  policies; 
and  reports  from  federal,  state,  and  local 
agencies. 

To  be  useful  in  preparing  the  draft 
EA,  the  requested  information  must  be 
received  by  the  Commission  no  later 
than  30  days  past  the  date  of  this  notice. 
Address  all  communications  to: 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

All  correspondence  must  clearly  show 
at  the  top  of  the  first  page  "Fort  Dodge 
Mill  Dam  Project,  FERC  No.  11346". 

When  filing  scoping  commor.ts,  you 
should  submit  an  original  and  8  copies; 
this  wdll  assure  that  staff  receives  your 
information  quickly.  Parties  to  the 
proceedings  (as  identified  on  the  official 
Service  List  for  the  Fort  Dodge  Mill  Dam 
Project)  must  also  send  copies  of  their 
filings,  and  all  attachments,  to  the  other 
parties  listed  on  the  official  service  Ust. 
The  official  service  list  is  available  from 
the  Commission  Secretary  at  the  same 
address  above. 

Any  questions  concerning  the  scoping 
process  should  be  directed  to  Mary 
Golato  (202-219-2804)  at  the  Federal 
Energy  Regulatory  Commission,  Office 
of  Hydropower  Licensing,  825  North 


Capitol  Street  NE.,  Washington,  DC 

20426. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-17740  Filed  7-20-94:  8:45  am| 
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Federal  Energy  Regulatory 
Commission 

Project  No.  10867-001,  IN;  Notice  of 
Environmental  Assessment  Scoping 

Holliday  Historic  Restoration 
Associates,  Ltd.; 

July  15,  1994. 

On  January  10, 1994,  the  Federal 
Energy  Regulatory  Commission 
(Conunission)  issued  a  notice  indicating 
that  staff  is  ready  to  conduct  an 
environmental  analysis  (REA  Notice)  for 
the  proposed  Holliday  Hydroelectric 
Plant,  located  on  the  West  Fork  of  the 
White  River  in  Noblesville  Township, 
Hamilton  Coimty,  Indiana.  The  REA 
Notice  also  requested  comments  from 
Federal,  state,  and  local  resource 
agencies,  licensees  and  developers,  and 
any  other  interested  groups  (the  parties). 
Parties  were  given  until  March  10, 1994, 
to  file  comments. 

The  purpose  of  this  notice  is  to  advise 
all  parties  as  to  the  proposed  scope  of 
the  staffs  envirorunental  analysis  and  to 
seek  additional  information  pertinent  to 
this  analysis.  The  proposed  scope  of 
analysis  as  presented  herein  is  based  on 
the  information  filed  with  the 
Commission  by  Holliday  Historic 
Restoration  Associates,  Ltd.  (the 
Applicant),  comments  received  from  the 
parties  thus  far,  and  the  staffs 
independent  analysis. 

Proposed  Action 

The  Applicant  proposes  to 
rehabilitate  a  retired  hydroelectric 
facility  owned  by  Public  Service 
Company  of  Indiana,  Inc  (PSI).  The 
facility  is  located  on  the  West  Fork  of 
the  White  River,  a  tributary  of  the 
Wabash  River,  in  central  Indiana,  and 
used  as  a  soiuce  of  cooling  water  for  an 
adjacent  coal-fired,  steam-electric 
generating  plant  owned  and  operated  by 
PSI.  (From  1950  to  1965,  the 
hydroelectric  facihty,  then  knovm  as  the 
unlicensed  Noblesville  Project,  was 
operated  by  PSI  to  provide  energy  for 
use  at  PSI's  adjacent  coal-fired,  steam- 
electric  generating  plant.)  The  Applicant 
intends  to  use  revenues  from  the 
rehabilitated  project  to  restore  the 
historic  powerhouse  and  open  it  to  the 
public  for  historic  tours. 

The  proposed  project  would  include 
the  following  features:  (1)  an  existing 
concrete  dam,  350  feet  long  and  10  feet 
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Capitol  Street  NE.,  Washington,  DC 

20426. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc,  94-17740  Filed  7-20-94:  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

Project  No.  10867-001,  IN;  Notice  of 
Environmental  Assessment  Scoping 

Holliday  Historic  Restoration 
Associates,  Ltd.; 

luly  15,  1994. 

On  January  10, 1994,  the  Federal 
Energy  Regulatory  Commission 
(Conunission)  issued  a  notice  indicating 
that  staff  is  ready  to  conduct  an 
envrroninentaj  analysis  (REA  Notice)  for 
the  proposed  Holliday  Hydroelectric 
Plant,  located  on  the  West  Fork  of  the 
White  River  in  Noblesville  Township, 
Hamilton  County,  Indiana.  The  REA 
Notice  also  requested  comments  from 
Federal,  state,  and  local  resource 
agencies,  licensees  and  developers,  and 
any  other  interested  groups  (the  parties). 
Parties  were  given  until  March  10, 1994, 
to  file  comments. 

The  purpose  of  this  notice  is  to  advise 
all  parties  as  to  the  proposed  scope  of 
the  staffs  envirormiental  analysis  and  to 
seek  additional  information  pertinent  to 
this  analysis.  The  proposed  scope  of 
analysis  as  presented  herein  is  based  on 
the  information  filed  with  the 
Commission  by  Holliday  Historic 
Restoration  Associates,  Ltd.  (the 
Applicant),  comments  received  from  the 
parties  thus  far,  and  the  staffs 
independent  analysis. 

Proposed  Action 

The  Applicant  proposes  to 
rehabilitate  a  retired  hydroelectric 
facility  owned  by  Public  Service 
Company  of  Indiana,  Inc.  (PSI).  The 
facility  is  located  on  the  West  Fork  of 
the  White  River,  a  tributary  of  the 
Wabash  River,  in  central  Indiana,  and 
used  as  a  source  of  cooling  water  for  an 
adjacent  coal-fired,  steam-electric 
generating  plant  owned  and  operated  by 
PSI.  (From  1950  to  1965,  the 
hydroelectric  facihty,  then  knouTi  as  the 
unlicensed  Noblesville  Project,  was 
operated  by  PSI  to  provide  energy  for 
use  at  PSI's  adjacent  coal-fired,  steam- 
electric  generating  plant.)  The  Applicant 
intends  to  use  revenues  from  the 
rehabilitated  project  to  restore  the 
historic  powerhouse  and  open  it  to  the 
public  for  historic  tours. 

The  proposed  project  would  include 
the  following  features:  (1)  an  existing 
concrete  dam,  350  feet  long  and  10  feet 


high;  (2)  an  existing  11-acre 
impoundment,  with  a  normal  water 
surface  elevation  of  764  feet  mean  sea 
level;  and  (3)  an  existing  25-foot  by  50- 
foot  powerhouse  that  would  contain  two 
new  turbine-generator  units  having  a 
total  generating  capacity  of  450 
kilowatts. 

In  addition  to  the  proposed  two  new 
turbine-generator  units,  the  AppUcant 
proposes  to  renovate  an  existing 
upstream  fish  passage  facility  (concrete 
flume)  and  install  two  new  angled 
trashracks  (with  3/4-inch  clear  bar 
spacing)  above  the  project  intakes,  and 
provide  a  downstream  fish  passage 
facility. 

To  enhance  public  recreation,  the 
Applicant  proposes  to  develop  a  new 
parking  area  and  picnic  facilities  on  the 
west  bank  upstream  from  the  dam,  as 
well  as  a  footbridge  across  the  PSI  inlet 
area,  connecting  to  an  existing  canoe 
portage  aroimd  the  dam.  Other 
improvements  to  the  area  would  include 
the  construction  of  safety  fencing  and 
other  safety  measures.  As  indicated 
earher,  historical  tours  of  the 
powerhouse  would  be  conducted  on 
weekends  for  the  public. 

The  Applicant  proposes  measures 
relating  to  project  operation  to  protect 
and  enhance  environmental  resources  in 
the  project  area.  A  40-cubic  feet  per 
second  (cfs)  minimum  flow  over  the 
project  dam  is  proposed  to  protect  water 
quality  and  fishery  resources  in  the 
downstream  pool  area  and  side  channel. 
The  project  would  be  operated  in  a  run- 
of-river  mode.  v\rith  only  minor 
fluctuations  in  the  headpond  elevation 
to  account  for  natural  variations  in  river 
flow.  In  the  operational  plan  for  the 
Holliday  Project,  the  Apphcant  also 
proposes  to  implement  a  plan  to  verify 
run-of-river  operation  and  a  seasonal 
water  quality  monitoring  program  for 
the  impoundment. 

Project  Alternatives 

The  staff  will  consider  alternatives, 
including  enhancement  measures  not 
proposed  by  the  Applicant.  The  staff 
will  review  and  consider  alternative 
recommendations  for  additional 
resource  protection,  or  enhancement 
measures  that  may  be  appropriate  to 
include  in  an  original  minor  license. 
Modifications  could  include 
recommendations  by  the  agencies,  the 
general  pubhc,  and  the  staff. 

In  addition  to  these  alternatives,  the 
staff  will  evaluate  the  no-action 
alternative,  which  maintains  the 
existing  environment  or  status  quo  at 
the  facihty.  Under  this  alternative  the 
project  impoundment  would  continue 
to  provide  cooling  water  for  the  adjacent 
coal-fired,  steam-electric  generating 


plant,  as  at  present.  We  use  this 
alternative  to  set  baseline  environmental 
conditions  for  comparison  with  other 
alternatives. 

Scope  of  the  Environmental  Assessment 

The  geographic  scope  of  analvsis 
defines  the  physical  limits  or 
boundaries  of  the  proposed  actions 
effects  on  the  resources.  Since  the 
proposed  action  affects  each  resource 
differently,  the  geographic  scope  for 
each  resource  varies.  We  have  identified 
no  affects  of  operating  the  Holliday 
Project  that,  when  coupled  with  other 
activities  on  the  West  Fork  of  the  White 
River,  would  affect  environmental 
resources  in  a  cumulative  manner. 
Therefore,  for  water  quality,  fish  and 
wildlife  resources,  cultural  resources, 
recreation,  and  all  other  resources  we 
will  focus  our  analysis  on  the  project 
area  and  the  West  Fork  of  the  White 
River,  unless  persuaded  by  comments 
during  the  scoping  process. 

The  temporal  scope  includes  a 
discussion,  of  the  past,  present,  and 
future  actions  and  their  effects  on  water 
quality,  fish  and  wildlife  resources, 
cultural  resources,  recreation,  and  other 
resources.  Based  on  the  license  term,  the 
temporal  scope  will  look  30  to  50  years 
into  the  future,  concentrating  on  the 
effect  on  the  resource  from  reasonably 
foreseeable  future  actions.  The  historical 
discussion  will,  by  necessity,  be  limited 
to  the  amount  of  available  information 
for  each  resource. 

Environmental  Issues 

A  preliminary  list  of  environmental 
issues  identified  by  the  staff  for 
coverage  in  an  Environmental 
Assessment  (EA)  is  presented  in  this 
section.  The  list  is  not  intended  to  be 
exhaustive  or  final,  but  is  an  initial 
hsting  of  issues  that  have  been  raised 
and  appear  to  be  important.  The  staff 
will  review  all  issues  raised  during  the 
scoping  process  and  make  decisions  as 
to  the  level  of  analysis  needed.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  this  scoping 
document  have  little  potential  for 
causing  significant  adverse  effects,  the 
issue  or  issues  v«ll  be  identified  and  the 
reasons  for  not  providing  a  more 
detailed  analysis  will  be  given. 

The  following  issues  apply  to  the 
Holliday  Project: 

•  effects  of  the  proposed  mode  of 
operation  on  dissolved  oxygen  and 
water  temperature  in  the  project 
impoundment  and  downstream  river 
reach; 

•  effects  of  flow-pattern  changes  from 
operating  the  proposed  project,  and 
minimum  flow  needs  for  the  protection 
of  fishery  resources  and  water  qualilv  in 


37232 


the  pool  area  and  sic  e  channel 
immediately  downstream  of  the  project 
dam; 

•  project  effects  o  entrainment  and 
turbine-induced  moi  tality  on  resident 
fishes; 

•  fish  passage  nee  ds  at  the  project 
dam; 

•  effects  on  the  hi  itorical  value  of  the 
project  dam  and  po\ierhouse,  both 

or  inclusion  in  the 
iistoric  Places;  and 
recreational  use  at 
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determined  eligible 
National  Register  of 

•  effects  on  public 
the  project. 

The  EA  will  assesi 
effects  on  the  above 
whether  these  effect  i 


the  project-specific 
-esouices  and 
contribute 


adversely  or  benefici  ally  to  the  affected 
environment. 


EA  Preparation  Scht  dule 

The  preliminary 
preparing  the  EA  fori  the 
Project  is: 


schedule  for 
Holliday 


Milestones 


Put>lic  Scoping 

Draft  EA 

FinaJEA 


Request  for  Commer  ts 


resource 


anal 


a|id 
groubs 


accurate  j 


The  Commission 
are  to: 

•  identify  significant 
issues; 

•  determine  the 
appropriate  to  each 

•  identify  the 
requiring  detailed 

•  identify  reasonable 
alternatives. 

Federal,  state,  and 
agencies,  licensees 
other  interested 
public  are  invited  to 
Commission  inform^ 
believe  will  assist  th 
in  conducting  an 
analysis  of  the 
the  proposed  licensing 
Project.  The  types 
include: 

•  information 
professional  opinion 
contribute  to  definin » 
and  temporal  scope 
identifying  signifi 
issues; 

•  identification  of 
from,  any  other 
assessment,  environitienta 
statement,  or  similar 
(previous,  on-going, 
relevant  to  the  propo^d 
activity  on  the  West 
River, 

•  existing  infonnation 
that  would  assist  in 


scoping  objectives 

environmental 

d(  ipth  of  analysis 
^sue; 

issues  not 
ysis;  and 
project 


icai  t 


Target  date 


Summer  ^994. 
September  30,  1994. 
Noventier  30.  1994. 


local  resource 
developers, 
35,  and  the  general 
file  with  the 
ion  that  they 
Commission  staff 
and  thorough 
envin^runental  effects  of 
of  the  Holhday 
oflinformation  sought 

qu^tified  data,  or 
that  may 
the  geographical 
the  analysis  and 
environmental 


(fl 


and  information 


envii  onmental 


..^...jI  impact 
document  or  study 
or  planned) 
}  sed  licensing 
='ork  of  the  White 


and  any  data 
escribing  the  past 


emd  present  actions  and  eKiects  of  the 
project  and  other  developmental 
activities  on  water  quality,  ^sh  and 
wildlife  resources,  cultural  resources, 
and  recreation.  For  example,  fish 
stocking/management  histories  of  the 
West  Fork  of  the  White  River,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  locations  of  wastewater 
treatment  outfolls  or  water  intakes,  or 
proposals  to  develop  land  and  water 
resources  writhin  the  river, 

•  identification  of  any  Federal,  state, 
or  local  resource  plans  and  future 
project  proposals  that  encompass  the 
West  Fork  of  the  White  River,  with 
information  on  when  the  plans  would 
be  implemented,  if  known.  For  example, 
proposals  to  construct  or  operate  water 
treatment  facilities,  recreation  areas, 
water  diversi<ms,  or  implement  fishery 
management  programs;  and 

•  documentation  that  would  support 
a  conclusion  that  the  proposed  project 
does  or  does  not  contribute  to 
cumulative  adverse  or  beneficial  effects 
on  resources  and,  therefore,  should  be 
excluded  from  further  study  or  included 
for  further  consideration  of  cumulative 
effects.  Documentation  should  include, 
but  not  be  limited  to:  how  the  project 
interacts  with  other  prefects  on  the  river 
and  other  developmental  activities; 
results  fi-om  studies;  resource 
management  poficies;  and  reports  from 
Federal,  state,  and  local  agencies. 

To  be  useful  in  preparing  the  draft 
EA.  the  requested  information  must  be 
filed  with  the  Conunission  no  later  than 
30  days  past  the  date  of  this  notice. 
Address  all  communications  to: 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  WashLngton,  DC  20426. 

All  correspondence  must  clearly  show 
at  the  top  of  the  first  page  "Holiiday 
Project.  FERC  No.  10867." 

When  filing  scoping  comments,  you 
should  submit  an  original  and  8  copies; 
this  will  assure  that  the  staff  receives 
your  information.  Parties  to  the 
proceedings  (as  identified  on  the  official 
Service  List  for  the  Holliday  Project) 
must  also  send  copies  of  their  filings, 
and  all  attachments,  to  the  other  parties 
listed  on  the  official  Service  List.  The 
official  Service  List  is  available  fi-om  the 
Secretary  of  the  Commission  at  the  same 
address  above. 

Any  questions  concerning  the  scoping 
process  should  be  directed  to  Nlary 
Golato  (202-219-2804)  or  Frank 
Karwoski  (202-219-2782)  at  the  Federal 
Energy  Regulatory  Commission,  Office 


of  Hydiopower  Licensing.  810  First 

Street  NE..  Washington,  DC,  20426. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  94-17741  Filed  7-20-94;  8:45  ami 
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[Docket  No.  CP94-635-000.  et  aL] 

El  Paso  Natural  Gas  Co.,  et  al.;  Natural 
Gas  Certificate  Filings 

July  14,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Natural  Gas  Company 

IDocket  No.  CP94-635-000| 

Take  notice  that  on  June  30. 1994,  El 
Paso  Natural  Gas  Company  (El  Paso),  . 
P.O.  Box  1492,  El  Paso.  Texas  79978. 
filed  in  Docket  No.  CP94-635-O00  a 
request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.216)  for 
authorization  to  abandon  the  delivery 
point  knoviTi  as  the  Anaconda  Copper 
Company  Meter  Station  located  in 
Cibola  County.  New  Mexica  under  El 
Paso's  blanket  certificate  issued  in 
Docket  No.  CP82-435-000  and  CP88- 
433-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

EI  Paso  proposes  to  remove  one  2" 
O.D.  tap  and  valve  assembly,  with 
appurtenances,  and  one  4"  O.D.  positive 
displacement  meter  at  aipproximately 
milepost  343.41  on  EI  Paso's  Permian- 
San  Juan  Crossover  Line  in  the  NW/4  of 
Section  18.  Township  12  North.  Range 
10  West,  Cibola  County.  New  Mexico. 
The  metering  faciUty  will  be  removed 
with  only, minimal  ground  disturbance 
with  theit  being  limited  to  existing, 
previously-disturbed  right-of-way. 

El  Paso  states  that  it  provides  firm 
transportation  service  for  Gas  Company 
of  New  Mexico  (GCNM)  at  the 
Anaconda  Copper  Company  Meter 
Station  pursuant  to  the  terms  and 
conditions  of  a  Transportation  Service 
Agreement  dated  November  12. 1990. 

El  Paso  understands  that  Atlantic 
Richfield  Company  (ARCO).  successor 
to  Anaconda  Copper  Company  has 
closed  an  operating  site  and  terminated 
its  June  19. 1974  gas  purchase  contract 
with  GCNM.  This  gas  purchase  contract 
covered  gas  service  to  ARCO's 
Bluewater  Millsite  in  Cibola  County,    - 
New  Mexico.  El  Paso  understands 
further  that  as  part  of  ARCO's 
termination  request,  ARCO  also 
requested  that  the  segment  of  GCNM 's 


line  feeding  the  Bluewater  Millsite  be 
discormected  at  El  Paso's  metering 
station. 

El  Paso  asserts  that  as  a  direct  result 
of  the  Bluewater  Millsite  closing,  and 
since  GCNM  has  not  requested  gas 
service  from  this  meter  station  since 
May  1989.  GCNM  has  requested  that  El 
Paso  abandon  and  remove  the  Anaconda 
Copper  Company  Meter  Station.  This 
meter  station  serves  no  purpose  and 
may  obstruct  ARCO's  clean  up  of  the 
Bluewater  Millsite.  Accordingly,  El  Paso 
proposes  to  abandon  by  removal  the 
Anaconda  Copf>er  Company  Meter 
Station. 

Comment  date:  August  29. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Corporation 

(Docket  No.  CP94-643-000] 

Take  notice  that  on  July  5. 1994, 
Northwest  Pipeline  Corporation 
(Applicant),  295  Chipeta  Way,  Salt  Lake 
City,  Utah.  84108,  filed  in  Docket  No. 
CP94-643-000  for  approval  under 
Sections  157.205,  157.211  and  157.216 
to  construct  and  operate  delivery 
facilities  on  its  Shelton  Lateral  in  order 
to  provide  enhanced  transportation 
service  to  Cascade  Natural  Gas 
Corporation  (Cascade)  at  the  Shelton, 
Washington  delivery  point.  Applicant 
proposes  the  following: 

1.  construct  and  operate  a  new 
compressor  station  to  consist  of  one 
Solar  Saturn  T-1300  compressor  unit, 
rated  at  1,343  horsepower  at  MP  7.85  on 
the  Shelton  Lateral.  At  a  cost  of 
56.996,700; 

2.  upgrade  the  Shehon  Meter  Station 
at  the  terminus  of  the  Shelton  Lateral  by 
installing  6-inch  turbine  meters,  a 
1,500,000  Btu  per  hour  hne  heater,  6- 
inch  filter,  4-inch  bypass  electronic  flow 
measurement,  and  a  16-foot  by  14-foot 
building.  At  a  cost  of  $410,700; 

3.  partially  abandon  facifities  at  the 
Shelton  Meter  Station,  which  will  be 
replaced  with  the  new  upgraded 
facilities. 

Applicant  states  that  these  facilities 
will  increase  its  capacity  to  Cascade  on 
the  Shelton  Lateral  by  21,000  MMBtu/ 
d  and  allow  increas^  delivery 
pressures  to  Cascade.  The  maximum 
daily  design  capacity  of  the  upgraded 
Shelton  Meter  Station  will  increase  from 
12,000  MMBtu/d  to  44,270  MMBtu/d. 

Firm  transportation  service  through 
the  proposed  facilities  will  be  subject  to 
Applicant's  Rate  Schedules  TF-1  and 
TF-2  in  Applicant's  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  The 
expanded  capacity  at  the  Shelton 
dehvery  point  will  also  be  available 
under  interruptible  transportation 
agreements  under  Apphcant's  Tl-1  Rate 


line  feeding  the  Bluewater  Millsite  be 
disconnected  at  El  Paso's  metering 
station. 

El  Paso  asserts  that  as  a  direct  result 
of  the  Bluewater  Millsite  closing,  and 
since  GCNM  has  not  requested  gas 
service  from  this  meter  station  since 
May  1989,  GCNM  has  requested  that  El 
Paso  abandon  and  remove  the  Anaconda 
Copper  Company  Meter  Station.  This 
meter  station  serves  no  purpose  and 
may  obstruct  ARCO's  clean  up  of  the 
Bluewater  Millsite.  Accordingly,  El  Paso 
proposes  to  abandon  by  removal  the 
Anaconda  Copf>er  Company  Meter 
Station. 

Comment  date:  August  29, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Corporation 

[Docket  No.  CP94-643-0001 

Take  notice  that  on  July  5. 1994, 
Northwest  Pipeline  Corporation 
(Applicant),  295  Chipeta  Way,  Salt  Lake 
City,  Utah,  84108,  filed  in  Docket  No. 
CP94-643-000  for  approval  under 
Sections  157.205,  157.211  and  157.216 
to  construct  and  operate  delivery 
facilities  on  its  Shelton  Lateral  in  order 
to  provide  enhanced  transportation 
service  to  Cascade  Natural  Gas 
Corporation  (Cascade)  at  the  Shelton, 
Washington  delivery  point.  Applicant 
proposes  the  following: 

1.  construct  and  operate  a  new 
compressor  station  to  consist  of  one 
Solar  Saturn  T-1300  compressor  unit. 
rated  at  1,343  horsepower  at  MP  7.85  on 
the  Shelton  Lateral.  At  a  cost  of 
56.996,700; 

2.  upgrade  the  Shehon  Meter  Station 
at  the  terminus  of  the  Shelton  Lateral  by 
installing  6-inch  turbine  meters,  a 
1,500,000  Btu  per  hour  hne  heater,  6- 
inch  filter,  4-inch  bypass  electronic  flow 
measurement,  and  a  16-foot  by  14-foot 
building.  At  a  cost  of  $410,700; 

3.  partially  abandon  facihties  at  the 
•  Shelton  Meter  Station,  which  will  be 

replaced  with  the  new  upgraded 
facilities. 

Applicant  states  that  these  facilities 
will  increase  its  capacity  to  Cascade  on 
the  Shelton  Lateral  by  21,000  MMBtu/ 
d  and  allow  increas^  delivery 
pressures  to  Cascade.  The  maximum 
daily  design  capacity  of  the  upgraded 
Shelton  Meter  Station  will  increase  from 
12.000  MMBtu/d  to  44,270  MMBtu/d. 

Firm  transportation  service  through 
the  proposed  facilities  will  be  subject  to 
Applicant's  Rate  Schedules  TF-1  and 
TF-2  in  Applicant's  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  The 
expanded  capacity  at  the  Shelton 
dehvery  point  will  also  be  available 
under  interruptible  transportation 
agreements  under  Apphcant" s  TI-1  Rate 
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Schedule.  Pursuant  to  a  facilities 
Agreement  and  the  facilities 
reimbursement  provisions  of 
Applicant's  tariff.  Cascade  will 
reimburse  Applicant  for  all  costs 
connected  vdth  the  proposed  facihties 
in  a  monthly  Facility  Cost-of-Service 
Charge.  Initially  this  charge  will  be 
$165,265. 

Comment  date:  August  29.  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  National  Fuel  Gas  Supply 
Coq)oration 

(Docket  No.  CP94-644-0001 

Take  notice  that  on  July  5.  1994, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York  14203,  filed  in  Docket  No. 
CP94-644-000  an  abbreviated 
application,  supplemented  on  July  13. 
1994,  pursuant  to  Sections  7(b)  and  7(c) 
of  the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon 
-certain  facilities  in  Erie  County, 
Pennsylvania,  and  to  replace  the 
abandoned  facilities  with  a  new 
metering  and  regulating  station,  and 
construct  and  operate  approximately 
4,395  feet  of  twelve-inch  pipeline  and 
appurtenant  facihties  connecting  the 
new  station  to  its  existing  facihties,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

National  states  that  it  proposes  to 
replace  an  existing  metering  and 
regulating  station  and  add  a  new 
dehydration  faciUty  at  National's 
Summit  Storage  Field  located  in 
Summit  Tovmship,  Erie  County. 
Pennsylvania.  National  indicates  that  to 
effectuate  this  construction,  it  will  be 
necessary  to  install  approximately  4,395 
feet  of  twelve-inch  pipeline  beginning  at 
an  existing  valve  on  National's  Line  S- 
52  and  ending  at  National's  Line  S-57. 
National  further  states  it  will  also  be 
required  to  construct  and  operate 
approximately  400  feet  of  eight-inch 
.inlet  and  outlet  piping  to  connect  the 
new  station  to  this  new  pipeline. 
National  estimates  the  cost  of  the  project 
at  $760,000.  National  indicates  that 
construction  of  the  facilities  will  be 
financed  with  internally  generated 
funds  and/or  interim  short-term  bank 
loans 

National  also  seeks  authorization  to 
abandon  certain  facihties  at  the  existing 
metering  and  regulating  station.  The 
facilities  to  be  abandoned  consist  of  a 
heater,  pipe  to  by-pass  the  heater,  and 
a  meter  rim  and  regulator.  National 
states  that  the  removal  of  these  facilities 
will  not  affect  service  to  existing 
markets. 


Comment  date:  August  4.  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Florida  Gas  Transmission  Compafiy 

(Docket  No.  CP94-653-000J 

Take  notice  that  on  July  11, 1994, 
Florida  Gas  Transmission  Company 
(FTC),  1400  Smith  Street,  P.  O.  Box 
1188,  Houston,  Texas  77251-1188  filed 
in  Docket  No.  CP94-653-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157^05  and  157.212)  for 
authorization  to  construct  and  operate  a 
new  point  of  delivery  in  Fberv'ille  Parish, 
Louisiana  under  FTC's  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FTC  states  that  the  new  delivery  point 
in  Iberville  Parish,  Louisiana,  to  be 
called  Lake  Chicot  delivery  point,  was 
requested  by  Iberville  Parish  Natural 
Gas  (Iberville),  a  municipahty  engaged 
in  the  local  distribution  of  natural  gas  to 
certain  communities  in  Iberville  Parish, 
Louisiana  for  the  ultimate  end-use  of 
commercial,  industrial  and  residential 
gas  consumption. 

FTG  states  that  the  estimated  cost  to 
FTG  of  the  proposed  construction  is 
$40,000  which  Iberville  will  reimburse. 
FTG  notes  that  Iberville  will  construct 
approximately  850  feet  of  2-inch 
cormecting  pipe,  the  meter  station,  and 
related  appurtenant  facihties  and  FTG 
will  own  and  operate  the  facilities 
constructed  by  Iberville. 

FTG  proposes  to  transport  and  dehver 
on  an  interruptible  basis  under  its  Rate 
Schedule  ITS-1,  up  to  300  MMBtu  per 
day  and  up  to  109.500  MMBtu  annually 
at  the  new  delivery  point.  FTG  states 
that  since  the  proposed  gas  deliveries  at 
the  new  dehvery  point  will  be  on  an 
interruptible  basis,  there  will  be  no 
impact  on  FTC's  peak  day  delivery  but 
annual  deliveries  could  be  affected,  up 
to  109,500  MMBtu. 

Comment  date:  August  29,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

P.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory-  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
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and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  15  MO).  All  protests 
filed  with  the  Comxiission  will  be 
considered  by  it  in  letermining  the 
appropriate  action  I  o  be  taken  but  will 
not  serve  to  make  de  protestants  parties 
to  the  proceeding.  /  Jiy  person  wishing 
to  become  a  party  tc  a  proceeding  or  to 
participate  as  a  part  y  in  any  hearing 
therein  must  file  a  r  lotion  to  intervene 
in  accordance  with  he  Commission's 
Rules. 

Take  huther  notic  e  that,  pursuant  to 
the  authority  contai  led  in  and  subject  to 
the  jurisdiction  con  erred  upon  the 
Federal  Energy  Regi  ilatory  Commission 
by  Sections  7  and  II  i  of  the  Natural  Gas 
Act  and  the  Commii  sions  Rules  of 
Practice  and  Proced  ne,  a  hearing  will 
be  held  without  furl  *ier  notice  before  the 
Commission  or  its  cfesignee  on  this 
application  if  no  mc  tion  to_ intervene  is 


filed  within  the  tim 
the  Commission  on 
the  matter  finds  thai 


( required  herein,  if 
ts  own  review  of 
a  grant  of  the 


certificate  and/or  pe  rmission  and 
approval  for  the  pro  josed  abandonment 
are  required  by  the  ]  ublic  convenience 
and  necessity.  If  a  m  otion  for  leave  to 
intervene  is  timely  f  led,  or  if  the 
Commission  on  its  c  wn  motion  belie\'es 
that  a  formal  hearinj ;  is  required,  further 
notice  of  such  heari  ig  will  be  duly 
given. 

Under  the  procedi  ire  herein  provided 


for.  unless  otherwis< 
imnecessary  for  app 
be  represented  at  th< 


G.  Any  person  or  l  le  Commission's 


staff  may,  within  45 
of  the  instant  notice 
file  piiTsuant  to  Rule 


days  after  issuance 
jy  the  Commission, 
214  of  the 


Commission's  Proce  lural  Rules  (18  CFR 


385.214)  3  motion  tc 
of  intervention  and 


157.205  of  the  Reguhtions  under  the 


:FR  157.205)  a 
If  no  protest  is 
allowed  therefor, 
shall  be  deemed  to 
e  the  dav  after  the 


Natural  Gas  Act  (18 

protest  to  the  reques 

filed  within  the  time 

the  proposed  activit; 

be  authorized  effecti 

time  allowed  for  filiig  a  protest.  If  a 

protest  is  filed  and  n  at  withdrawn 

within  30  days  after  lie  time  allowed 

for  filing  a  protest,  ti  e  instant  request 

shall  be  treated  as  ar  application  for 

authorization  pursue  nt  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-17742  Fileli  7-20-94:  3:4.5  am) 
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advised,  it  will  be 
icant  to  appear  or 
hearing. 


intervene  or  notice 
ursuant  to  Section 


[Docket  No.  ER94-1 239-000] 
Gulf  Power  Co.;  Filing 

July  15.  1994. 

Take  notice  that  on  July  5,  1994,  Gulf 
Power  Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  26, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  h^ 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-17743  Filed  7-20-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-^RL-5017-5] 

Notice  of  Availability  of  Dredged 
Material  Testing  Manual,  Request  for 
Comment,  and  Announcement  of 
Public  Information  Sessions 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  public 
comment  on  the  draft  testing  manual 
entitled  "Evaluation  of  Dredged 
Material  Proposed  for  Discharge  in 
Waters  of  the  U.S.— Testing  Manual 
(Draft)".  The  manual  was  prepared  by 
an  Environmental  Protection  Agencv 
(EPA)/Corps  of  Engineers  (CE) 
workgroup  comprised  of  individuals 
from  headquarters,  field  offices,  and 
research  laboratories  of  both  agencies 
with  scientific  and/or  programmatic 
e.\pertise  related  to  dredged  material 
discharge  activities.  Copies  of  the  draft 
manual  can  be  requested  by  wTiting  to 
Ms.  Shirley  Walker  at  the  address  listed 
below  under  ADDRESSES.  Public 
information  sessions  wll  be  held  at 
various  locations  around  the  countr\-  to 
discuss  the  draft  manual. 
DATES  AND  LOCATIONS:  Written 
comments  must  be  postmarked  or 
submitted  by  hand  on  or  before  October 


19,  1994  to  Mike  Kravitz  at  the  address 
listed  below  under  ADDRESSES. 

Pubhc  information  sessions  will  be 
held  at  the  following  locations  and  dates 
to  discuss  the  draft  testing  manual 
"Evaluation  of  Dredged  Material 
Proposed  for  Discharge  in  Waters  of  the 
U. S.— Testing  Manual  (Draft)": 

Boston — August  2, 1994,  Ramada 
Hotel-Airport,  225  McQellan  Hu^..   - 
Boston,  MA  02128  [phone  (617)  569- 
5250,  fax  (617)  569-5159);  Washington, 
DC— August  3, 1994,  Marriot  Crystal 
City,  1999  Jefferson  Davis  Hwy.," 
Arlington,  VA  22202  [phone  (703)  413- 
5500.  fax  (703)  413-0192);  Atlanta- 
August  4, 1994.  Ramada  Hotel-North, 
1419  Virginia  Avenue,  Atlanta,  GA 
30337  [phone  (404)  768-7800,  fax  (404) 
767-5451);  San  Jose— August  30-31. 
1994.  San  Jose  Hilton,  300  Almaden 
Blvd..  San  Jose,  CA  95110  [phone  (408) 
287-2100,  fax  (408)  987-4489); 
SeottVe— September  1-2,  1994,  Red  Lion 
Hotel-Airport.  18740  Pacific  Hwy.. 
Seattle,  WA  98188  [phone  (206)  242- 
8600,  fax  (206)  242-9727];  Chicago— 
September  13-14. 1994,  Hohday  Inn 
OHare,  5440  N.  River  Rd.,  Rosemont,  IL 
60018  [phone  (708)  671-6350,  fax  (708) 
671-1378);  St.  Louis— September  14, 
1994,  St.  Louis  Airport  Hihon,  10330 
Natural  Bridge  Rd.,  St.  Louis,  MO  63134 
[phone  (314)  426-5500,  fax  (314)  426- 
3429);  Houston — September  15,  1994. 
Holiday  Inn  Intercontinental  Airport, 
15222  John  F.  Kennedy  Blvd.,  Houston, 
TX  77032  [phone  (713)  449-2311.  fax 
(713)  442-6833). 

ADDRESSES:  A  copy  of  "Evaluation  of 
Dredged  Material  Proposed  for 
Discharge  in  Waters  of  the  U.S.— Testing 
Manual  (Draft)"  can  be  obtained  by 
calling  or  writing  to  Ms.  Shirley  VValker. 
U.S.  Corps  of  Engineers,  Waterways 
Experiment  Station,  IM-MI-R.  3909 
Halls  Ferry  Road.  Vicksburg,     - 
Mississippi,  39180-6199;  telephone: 
601-634-2571. 

Comments  may -be  mailed  or 
delivered  to:  Mike  Kravitz.  Mail  Code 
4305.  Attention:  Testing  Manual 
Comments,  Office  of  Science  and 
Technology,  U.S.  Environmental 
Protection  Agency.  HI  M  Street  SW.. 
Washington.  DC  20460;  telephone:  202- 
260-8085.  Commenters  are  requested  to 
submit  an  original  and  3  copies  of  their 
written  comments  and  enclosures. 
Commenters  who  want  receipt  of  their 
comments  acknowledged  should 
include  a  self-addressed,  stamped 
envelope.  No  facsimiles  (faxes)  will  be 
accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Kravitz,  Mail  Code  4305,  Office  ui 
Science  and  Technology.  U.S. 
Environmental  Protection  Agenc>',  401 


M  Street  SW.,  Washington.  DC  20460 
(telephone:  202-260-8085);  or  Kirk 
Stark,  Regulatory  Branch.  CECW-OR, 
Office  of  the  Chief  of  Engineers.  U.S. 
Army  Corps  of  Engineers,  20 
Massachusetts  Ave.  NW..  Washington. 
DC  20314  (telephone:  202-272-1786). 
SUPPLEMENTARY  INFORMATION:  Proposed 
discharges  of  dredged  or  fill  material  in 
fresh,  estuarine,  and  saline  (near- 
coastal)  waters,  or  "waters  of  the  United 
States,"  must  be  evaluated  to  determine 
the  potential  environmental  impacts  of 
such  activities.  Specifically,  Section  404 
of  the  Federal  Water  Pollution  Control 
Act  of  1972,  Public  Law  92-500,  as 
amended  by  the  Clean  Water  Act 
(CWA).  Public  Law  95-217,  requires 
that  the  discharge  of  dredged  or  fill 
material  into  waters  of  the  U.S.  be 
permitted  by  the  Corps  of  Engineers 
(CE).  EPA  has  the  primary  role  in 
developing  the  environmental 
guidelines— the  section  404(b)(1) 
Guidelines  (Guidelines) — in  conjunction 
with  CE,  by  which  permit  applications' 
must  be  evaluated.  The  Guidelines  are 
published  at  40  CFR  part  230. 
Fundamental  to  the  Guidelines  is  the 
precept  that  dredged  or  fill  material 
should  not  be  discharged  into  the 
aquatic  ecosystem,  unless  it  can  be 
demonstrated  that  such  a  discharge  will 
not  have  an  unacceptable  adverse 
impact  either  individually  or  in 
combination  with  knowm  and/or 
probable  impacts  of  other  activities 
affecting  the  ecosystems  of  concern. 

Dredged  material  testing  is  part  of  the 
larger  evaluation  of  a  proposed 
discharge  activity  to  determine  its 
compliance  with  the  Guidelines. 
Sections  230.60  and  230.61  of  the 
Guidelines  provide  the  basis  for  certain 
contaminant-related  factual 
determinations  regarding  the  potential 
environmental  effects  of  a  proposed 
xiischarge.  The  present  draft  testing 
manual,  "Evaluation  of  Dredged 
Material  Proposed  for  Discharge  in 
Waters  of  the  U.S.— Testing  Manual 
(Draft)."  details  the  physical,  chemical, 
and  biological  evaluation  procedures 
outUned  in  §§  230.60  and  230.61.  The 
manual  includes  technical  guidance  on 
sampling  and  analysis,  physical  and 
chemical  evaluations,  bioassays 
(toxicity  and  bioaccumulation).  qualify 
assurance/quality  control,  evaluation  of 
discharges  from  confined  disposal 
facilities,  evaluation  of  mixing, 
statistical  methods,  and  identification  of 
ammonia  toxicity.  It  uses  a  tiered  testing 
approach  which  is  scientifically  valid 
and  cost-effective.  Conclusions  reached 
utilizing  this  manual  will  be  used  to 
make  factual  determinations  of  the 
potential  environmental  effects  of  a 
proposed  discharge  of  dredged  material. 
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M  Street  SW.,  Washington.  DC  20460 
(telephone:  202-260-8085);  or  Kirk 
Stark,  Regulatory  Branch.  CECW-OR, 
Office  of  the  Chief  of  Engineers,  U.S. 
Army  Corps  of  Engineers,  20 
Massachusetts  Ave.  NW..  Washington. 
DC  20314  (telephone:  202-272-1786). 
SUPPLEMENTARY  INFORMATJON:  Proposed 
discharges  of  dredged  or  fill  material  in 
fresh,  estuarine,  and  saline  (near- 
coastal)  waters,  or  "waters  of  the  United 
States."  must  be  evaluated  to  determine 
the  potential  environmental  impacts  of 
such  activities.  Specifically,  Section  404 
of  the  Federal  Water  Pollution  Control 
Act  of  1972,  Public  Law  92-500.  as 
amended  by  the  Clean  Water  Act 
(CWA).  Public  Law  95-217,  requires 
that  the  discharge  of  dredged  or  fill 
material  into  waters  of  the  U.S.  be 
permitted  by  the  Corps  of  Engineers 
(CE).  EPA  has  the  primary  role  in 
developing  the  environmental 
guidelines— the  section  404(b)(1) 
Guidelines  (Guidelines) — in  conjunction 
with  CE,  by  which  permit  applications' 
must  be  evaluated.  The  Guidelines  are 
published  at  40  CFR  part  230. 
Fundamental  to  the  Guidelines  is  the 
precept  that  dredged  or  fill  material 
should  not  be  discharged  into  the 
aquatic  ecosystem,  unless  it  can  be 
demonstrated  that  such  a  discharge  will 
not  have  an  unacceptable  adverse 
impact  either  individually  or  in 
combination  with  knowm  and/or 
probable  impacts  of  other  activities 
affecting  the  ecosystems  of  concern. 

Dredged  material  testing  is  part  of  the 
larger  evaluation  of  a  proposed 
discharge  activity  to  determine  its 
compliance  with  the  Guidelines. 
Sections  230.60  and  230.61  of  the 
Guidelines  provide  the  basis  for  certain 
contaminant-related  factual 
determinations  regarding  the  potential 
environmental  effects  of  a  proposed 
discharge.  The  present  draft  testing 
manual,  "Evaluation  of  Dredged 
Material  Proposed  for  Discharge  in 
Waters  of  the  U.S.— Testing  Manual 
(Draft)."  details  the  physical,  chemical, 
and  biological  evaluation  procedures 
outhned  in  §§  230.60  and  230.61.  The 
manual  includes  technical  guidance  on 
sampling  and  analysis,  physical  and 
chemical  evaluations,  bioassays 
(toxicity  and  bioacciunulation),  quality 
assurance/quahty  control,  evaluation  of 
discharges  from  confined  disposal 
facilities,  evaluation  of  mixing, 
statistical  methods,  and  identification  of 
ammonia  toxicity.  It  uses  a  tiered  testing 
approach  which  is  scientifically  valid 
cmd  cost-effective.  Conclusions  reached 
utilizing  this  manual  will  be  used  to 
make  factual  determinations  of  the 
potential  environmental  effects  of  a 
proposed  discharge  of  dredged  material. 


This  manual  will  replace  the  May 
1976  testing  protocol.  "Ecological 
Evaluation  of  Proposed  Discharge  of 
Dredged  or  Fill  Material  into  Navigable 
Waters."  which  will  no  longer  be 
applicable.  Since  development  of  the 
1976  guidance.  EPA  and  CE  have  gained 
a  great  deal  of  experience  in  testing 
dredged  material  for  environmental 
effects.  Much  of  this  experience  has 
been  used  in  the  development  of  a  1991 
"ocean"  testing  manual  to  implement 
requirements  in  the  Marine  Protection 
Research  and  Sanctuaries  Act  for 
evaluation  of  potential  environmental 
impacts  associated  with  the  discharge  of 
dredged  material  in  waters  seaward  of 
the  baseline  of  the  territorial  sea. 
Further  technical  improvements,  such 
as  the  refinement  of  bioassay  tests,  have 
been  incorporated  in  the  present  draft 
testing  manual,  "Evaluation  of  Dredged 
Material  Proposed  for  Discharge  in 
Waters  of  the  U.S.— Testing  Manual 
(Draft)."  which  implements  dredged 
material  testing  requirements  under  the 
CWA. 

The  final  testing  manual  will  be 
published  in  approximately  6  months 
after  review  and  consideration  of  the 
comments  received  on  this  draft. 

Dated:  July  18. 1994. 
Mark  Luttner, 

Acting  Assistant  Administrator  for  Water. 
jFR  Doc.  94-17772  Filed  7-20-94;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

The  "8900"  Lines  Agreement,  et  a!.; 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  die  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  N.W..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Fedejal  Maritime  Commission. 
Washington.  D.C.  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-008900-052. 

Title:  The  "8900"  Lines  Agreement. 

Parties: 

A.P.  Moller-Maersk  Line 


DSR  Senator  Joint  Service 

National  Shipping  Company  of  Saudi 

Arabia 
United  Arab  Shipping  Company 
Waterman  Steamship  Corp. 
American  President  Lines.  Ltd. 
Croatia  Line 

P&O  Containers  Limited 
Sea-Land  Service.  Inc. 

Synopsis:  The  proposed  amendment 
permits  the  Agreement  members  to 
"open"  tariff  rules  or  regulations.  In 
addition.  Agreement  members  may 
discuss  such  "open"  rates,  rules  or 
regulations,  however,  adherence  to 
"open"  agreement  items  is  voluntary, 

Agreement  No.:  202-011259-009. 

Title:  United  States/Southern  & 
Eastern  Africa  Conference. 

Parties: 

Bank  Line  East  Africa  Limited 
Empresa  de  Navegacao  International 
Lykes  Bros.  Steamship  Co.,  Inc. 
Mediterranean  Shipping  Company 

S.A. 
Safbank  Line  Ltd. 
Wilhelmsen  Lines  AS 

Synopsis:  The  proposed  amendment 
revises  Article  7  to  permit  member  lines 
serving  Eastern  Africa  by  transshipment 
via  North  Europe  the  option  of 
participating  only  in  the  Southern 
Africa  range  of  the  Agreement.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  202-011456-001. 
Title:  South  Europe  American 
Conference. 
Parties: 

Evergreen  Marine  Corporation 
(Taiwan)  Ltd. 

"Italia"  di  Navigazione,  S.p.A. 

Lykes  Bros.  Steamship  Co.,  Inc. 

A.P.  Moller-Maersk  Line 

Nedlloyd  Lijnen  B.V. 

P&O  Containers  Limited 

Sea-Land  Service,  Inc. 

Zim  Israel  Navigation  Company,  Ltd. 

Synopsis:  The  proposed  amendment 
adds  a  new  Article  17.7  which  provides 
that  the  financial  guarantee  provided  by 
a  Member  under  this  Agreement  may  be 
used  by  that  Member  to  satisfy  its 
financial  guarantee  obligation  under 
both  this  Agreement  and  the  U.S./ 
Mediterranean  Policing  Agreement 
(FMC  Agreement  No.  203-011447). 

Agreement  No.:  207-011461. 

Title:  Project  PACOM  Joint  Service 
Agreement. 

Parties: 

American  President  Lines,  Ltd. 

Sea-Land  Service.  Inc. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  establish 
a  joint  service  in  the  trade  between  U.S. 
Pacific  Coast  ports  and  inland  points  via 
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such  ports  on  th« 
in  Japan,  South 
Basin  nations  or 
points  via  such 
The  parties  have 
review  period. 

Agreement  No 

Title:  TAAFL(>ACC 
Agreement. 

Parties: 

Trans-Atlantic 
Operators 

American  Autc 

Synopsis:  The 
authorizes  the 
rates,  through 
volume,  charges 
matters  of  mutua 
between  U.S. 
and  points  in  Eurbpe 
agreement  reache  i 

Dated:  July  18.  1 

By  Order  of  the 
Commission. 
Ronald  O.  Murphy, 
Assistant  Secretary 
IFRDoc  94-17778 
BILLING  CODE  6730-01-il 
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FEDERAL  RESEF  VE  SYSTEM 

United  Bancorp  of  Kentucky,  Inc.,  et 
al.;  Formations  o' ;  Acquisitions  by; 
and  Mergers  of  B^nk  Holding 
Companies 

The  companies 
have  applied  for  t 
under  section  3 
Company  Act  (12 
225.14  of  the  Boaitl 
CFR  225.14)  to 
company  or  to 
holding  company 
considered  in 
are  set  forth  in 
(12  use.  1842(c) 

Each  applicatioi 
immediate  inspect 
Reserve  Bank  in 
application  has 
processing,  it  will 
inspection  at  the 
Governors.  Interesied 
express  their  view 
Reserve  Bank  or  to 
Board  of  Governor 
cm  application  thai 
must  include  a 
written  presentatidn 
in  lieu  of  a  hearing 
specifically  any  qu  esti 
are  in  dispute  and 
evidence  that  wou 
hearing. 

Unless  otherwis( 
regarding  each  of 


.  be; 


is  available  for 
on  at  the  Federal 
dilated.  Once  the 
n  accepted  for 
ilso  be  available  for 
offices  of  the  Board  of 
persons  may 
in  writing  to  the 
the  offices  of  the 

Any  comment  on 
requests  a  hearing 
statement  of  why  a 

would  not  suffice 
identifying 

ions  of  fact  that 
summarizing  the 
d  be  presented  at  a 


must  be  received  not  later  than  August 
15,  1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1.  United  Bancorp  of  Kentucky,  Inc., 
Lexington,  Kentucky;  to  acquire  78 
percent  of  the  voting  shares  of  American 
Fidelity  Bank  &  Trust  Co..  Corbin, 
Kentucky. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Centra]  Bancshares,  Inc.,  Houston. 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Lee  County  National 
Bank,  Giddings,  Texas. 

2.  Freeman  Bancstock  Investments, 
Irving,  Texas;  to  acquire  76.27  percent 
of  the  voting  shares  of  Heritage 
Bankshares,  Inc.,  Dallas.  Texas,  and 
thereby  indirectly  acquire  Turtle  Creek 
National  Bank,  Dallas,  Texas.  In 
connection  with  this  application. 
Freeman  Bancstocks  subsidiary  Inwood 
Bancshares,  Inc.,  Dallas,  Texas;  will 
merge  with  Heritage  Bankshares,  Inc.. 
Dallas,  Texas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

7.  Community  Bancshares,  Inc., 
Joseph  Oregon;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Wallowa  County.  Joseph.  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  15.  1994. 
William  W.  Wiles, 
Secretary  of  the  Board.    ■ 
I  PR  E)oc.  94-17732  Filed  7-20-94:  B:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  494} 

State  Grants  to  Support  Development 
of  Nutrition  Intervention  Programs 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  grants  to  support  the 
development  of  State  and  community 
nutrition  intervention  programs.  This 
announcement  addresses  two  distinct 
components: 


I.  "Nutrition  Intervention  Assistance' 
for  supporting  the  implementation 
of  nutrition  interventions. 

II.  "5  A  Day  Evaluation"  for  supporting 
the  evaluation  of  5  A  Day  for  Better 
Health  nutrition  interv-ention 
programs. 

Applicants  may  apply  for  either  the    . 
Nutrition  Intervention  Assistance 
component  or  the  5  A  Day  Evaluation 
component  or  both  components. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  heahh 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000.'  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  specifically  to  the  priority  area 
of  nutrition  and.  generally,  to  several 
other  priority  areas  of  health  promotion 
and  preventive  services — including 
physical  activity  and  fitness,  heart 
disease,  cancer,  and  diabetes.  (For 
ordering  a  copy  of  "Healthy  People 
2000,"  see  the  section,  "Where  to 
Obtain  Additional  Information.') 

Authority 

This  program  is  authorized  wnder 
sections  301(a),  (42  U.S.C.  241  (a)j  and . 
317(k)(2),  [42  U.S.C.  247b{k)(2))  of  the 
Public  Health  Service  Act,  as  ame.-ded. 

Smoke-Free  Workplace . 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-fi-ee  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  ihe 
physical  and  mental  heahh  of  the 
American  people. 

Eligible  Applicants 

A.  Nutrition  Intervention  Ass:stcnce 

Assistance  will  be  provided  only  lo 
the  health  departments  of  States  or  their 
bona  fide  agents.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonw-ealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau. 
and  federally  recognized  Indian  tribal 
governments. 

Eligible  applicants  for  nutrition 
intervention  program  grants  have  been 
restricted  to  official  health  departments 
of  States  or  their  bona  fide  agents  or 
instrumentalities  because: 

1.  The  methodology  to  conduct  this 
program  has  been  structured  to  support 
the  national  goals  and  objectives  of 
"Healthy  People  2000."  In  many 
instances.  State  health  departments 
have  already  embraced  or  established 


their  own  goals  and  objectives  which 
match  or  are  synonymous  with  those 
outlined  in  "Healthy  People  2000." 

2.  The  conduct  of  Statewride  health 
promotion,  health  education,  and  risk 
reduction  programs  directed  towards 
reducing  the  prevalence  of  behavioral 
risks  in  the  population  lie  solely  with 
State  Health  Departments. 

3.  Program  evaluation  is  expected  to 
be  useful  to  State  Health  Departments  in 
program  and  intervention  development. 
Because  comparable  methods  are  used 
from  State  to  State  and  from  year  to 
year.  States  can  compare  data  and 
intervention  methods  with  other  States 
and  monitor  the  effects  of  interventions 
over  time. 

B.  5  A  Day  Evaluation 

Eligible  applicants  are  restricted  to 
official  health  departments  of  States  or 
their  bona  fide  agents  or 
instrumentalities  for  the  reasons  listed 
in  (A)  above.  Eligibility  for  this 
component  is  further  restricted  to  States 
who  have  established,  clearly  defined, 
evaluable,  long  range  5  A  Day  for  Better 
Health  projects  in  a  specific  community 
channel. 

Availability  of  Funds 

Approximately  $740,000  is  available 
in  FY  1994  to  fund  approximately  29 
awards.  Awards  may  be  made  for  the 
Nutrition  Intervention  Assistance,  or  5 
A  Day  Evaluation  or  both. 

'  A.  Nutrition  Intervention  Assistance 

Approximately  $450,000  is  available 
to  fund  approximately  25  awards.  It  is 
expected  that  the  average  award  will  be 
$18,000.  ranging  from  $10,000  to 
$30,000.  States  are  encouraged  to  use 
these  funds  to  expand  the  community 
involvement  toward  the  goals  of  thiis 
program. 

B.  5  A  Day  Evaluation 

Approximately  $290,000  is  available    . 
to  fund  approximately  4  awards.  It  is 
expected  that  the  average  award  will  be 
$75,000,  ranging  from  $60,000  to 
$90,000.  Awards  will  be  considered 
only  for  applicants  who  have  an 
established,  clearly  defined,  and 
evaluable  long  range  5  A  Day  for  Better 
Health  project  in  a  specific  community 
channel  (e.g.,  supermarkets,  schools, 
churches,  food  assistance  programs, 
worksites,  health  clinics,  media,  etc.). 

It  is  expected  that  the  awards  will 
begin  on  or  about  September  30, 1994, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  one 
year.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Awards  under  this  announcement 
will  not  be  sufficient  to  fully  support  an 
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their  own  goals  and  objectives  which 
match  or  are  synonymous  with  those 
outlined  in  "Healthy  People  2000." 

2.  The  conduct  of  Statewide  health 
promotion,  health  education,  and  risk 
reduction  programs  directed  towards 
reducing  the  prevalence  of  behavioral 
risks  in  the  population  lie  solely  with 
State  Health  Departments. 

3.  Program  evaluation  is  expected  to 
be  useful  to  State  Health  Departments  in 
program  and  intervention  development. 
Because  comparable  methods  are  used 
from  State  to  State  and  from  year  to 
year.  States  can  compare  data  and 
intervention  methods  with  other  States 
and  monitor  the  effects  of  interventions 
over  time. 

B.  5  A  Day  Evaluation 

Eligible  applicants  are  restricted  to 
official  health  departments  of  States  or 
their  bona  fide  agents  or 
instrumentalities  for  the  reasons  listed 
in  (A)  above.  Eligibility  for  this 
component  is  further  restricted  to  States 
who  have  established,  clearly  defined, 
evaluable,  long  range  5  A  Day  for  Better 
Health  projects  in  a  specific  community 
channel. 

Availability  of  Funds 

Approximately  $740,000  is  available 
in  FY  1994  to  fund  approximately  29 
awards.  Awards  may  be  made  for  the 
Nutrition  Intervention  Assistance,  or  5 
A  Day  Evaluation  or  both. 

-  A.  Nutrition  Intervention  Assistance 

Approximately  $450,000  is  available 
to  fund  approximately  25  awards.  It  is 
expected  that  the  average  award  will  be 
f      $18,000.  ranging  from  $10,000  to 
$30,000.  States  are  encouraged  to  use 
these  funds  to  expand  the  community 
involvement  toward  the  goals  of  thiis 
program. 

B.  5  A  Day  Evaluation 

Approximately  $290,000  is  available    . 
to  fund  approximately  4  awards.  It  is 
expected  that  the  average  award  will  be 
$75,000,  ranging  from  $60,000  to 
$90,000.  Awards  will  be  considered 
only  for  applicants  who  have  an 
established,  clearly  defined,  and 
evaluable  long  range  5  A  Day  for  Better 
Health  project  in  a  specific  community 
channel  (e.g.,  supermarkets,  schools, 
churches,  fdod  assistance  programs, 
worksites,  health  clinics,  media,  etc.). 

It  is  expected  that  the  awards  will 
begin  on  or  about  September  30, 1994, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  one 
year.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Awards  under  this  announcement 
will  not  be  sufficient  to  fully  support  an 


applicant's  proposed  activities,  but  are 
meant  to  be  used  in  conjunction  with 
other  resources — whether  direct  funding 
or  in-kind  contributions — that  the 
applicant  may  have  available. 

Purpfise 

The  awards  will  support  State  efforts 
to  develop  and  evaluate  nutrition 
intervention  programs.  Emphasis  will  be 
placed  on  supporting  activities  of 
partnerships  to  carry  out  interventions 
and/or  evaluations  designed  to  increase 
the  consumption  of  fruits  and 
vegetables,  to  decrease  fat  intake,  and/ 
or  to  increase  physical  activity  while 
improving  diet. 

Program  Requirements 

A.  Nutrition  Intervention  Assistance 

Promote  programmatic -activities  to 
achieve  Healthy  People  2000  dietary 
objectives  that  relate  to  increased 
consumption  of  fruits  and  vegetables, 
reduced  intakeof  fat,  and/or  improving 
diet  while  increasing  physical  activity. 
Applicants  should  propose  specific  and 
discrete  activities,  but  applicants  are 
given  latitude  in  deciding  which 
specific  activities  to  propose.  Activities 
proposed  by  applicants  might  include 
but  are  not  limited  to  the  following: 

1.  Assist  a  Statewide  or  community- 
wide  coalition  to  implement  a  5  A  Day 
for  Better  Health  project  by  using 
effective  public  and  private 
partnerships. 

2.  Implement  an  intervention  to 
promote  physical  activity  and  improved 
diet  among  a  defined  low-income 
population. 

3.  Evaluate  a  health  communication 
campaign.  (Such  campaigns  could  be 
broad-based,  could  target  specific 
populations,  or  could  support  specific 
programs,  such  as  Project  LEAN  or  5  A 
Day  for  Better  Health.) 

4.  Integrate  a  nutrition  education 
component  into  an  existing  State 
chronic  disease  program  (e.g.,  diabetes, 
cancer,  and  heart  disease  prevention 
programs)  or  into  appropriate  services  of 
a  managed  care  provider. 

B.  5  A  Day  Evaluation 

An  evaluation  of  a  5  A  Day 
intervention  in  a  specific  community 
channel.  Applicants  should  propose  a 
plan  for  an  evaluation  of  a  clearly 
defined,  long  range  effort  in  a  specific 
commimity  channel. 

Evaluation  Criteria 

Applications  for  the  Nutrition 
Intervention  Assistance  and  the  5  A  Day 
Evaluation  components  will  be 
allocated  100  points  each  and  will  be 
reviewed  and  evaluated  according  to  the 
following  criteria: 


A.  Nutrition  Intervention  Assistance 

1.  Background 

The  degree  to  which  the  applicant 
succinctly  describes  the  problems  to  be 
addressed  and  current  activities  for 
resolving  them.  (10  points) 

2.  Objectives 

The  degree  to  which  objectives  are 
realistic,  time-phased,  measurable,  and 
specific.  (20  points) 

3.  Program  Plan 

The  ftlequacy  of  the  applicant's  plan 
to  carry  out  the  proposed  activities  and 
accomplish  the  stated  objectives.  (40 
points) 

4.  Program  Integration 

The  adequacy  of  the  applicant's 
commitment  to  provide  adequate  staff 
and  resources  necessary  to  achieve  the 
program  objectives.  (20  points) 

5.  Evaluation 

The  extent  to  which  the  applicant 
presents  a  reasonable  plan  to  measure 
progress  in  meeting  objectives  and 
evaluate  performance.  (10  points) 

6.  Budget 

The  extent  to  which  the  applicants 
provides  a  detailed  budget  and  line  item 
justification  that  is  consistent  with  the 
stated  objectives,  program  purpose,  and 
planned  activities  of  the  project,  (not 
weighted) 

B.  5  A  Day  Evaluation 

1.  Background 

The  degree  to  which  the  applicant 
clearly  describes  a  long  range,  clearly 
defined,  evaluable  5  A  Day  for  better 
Health  project,  including  a  description 
of  the  intervention  method  and  channel. 
(25  points) 

2.  Program  Plan 

The  adequacy  of  the  applicant's  plan 
to  carry  out  the  evaluation,  including 
the  specific  objectives  and  measures  in 
the  evaluation.  (45  points) 

3.  Capacity 

The  capabilities  of  the  personnel 
(including  consultants  where 
appropriate)  to  carry  out  the  evaluation. 
(30  points) 

4.  Budget 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and  line  item 
justification  that  is  consistent  with  the 
evaluation  plan,  (not  weighted) 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
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Programs  as  governed  by  Executive 
Order  (E.O.)  123?2.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognised  Indian  tribal 
governments)  shduld  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  aleft  them  to  the 
prospective  applications  and  receive 
any  necessary  ins  tructions  on  the  Stale 
process.  For  prop  ased  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contac ;  the  SPOC  for  each 
affected  State.  A  « urrent  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  I  itate  process 
recommendation!  on  applications 
submitted  to  CDC ,  they  should  send 
them  to  Edwin  L.  Dixon,  Grants 
Management  Offii  »r,  Grants 
Management  Brai  ch,  Procurement  and 
Grants  Office,  Cei  ters  for  Disease 
Control  and  Prevj  ntion  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-18.  Al  lanta.  GA  30305,  no 
later  than  Sf  ptem  )er  21. 1994.  (A 
waiver  for  the  60-  lay  requirement  has 
been  requested.)  1  he  Program 
Announcement  N  jmber  and  Program 
Title  should  be  referenced  on  the 
dociunent.  CDC  does  not  guarantee  to 
"accommodate  or  explain"  State  process 


recommendations 
date. 


fndian  tribes  art 
to  request  tribal 
the  proposed 
governments  have 
recommendations 
submitted  to  CDC 
them  to  Edv^rin  L 
Management 
Management 
Disease  Control  ax 
255  East  Paces 
314,  Mailstop  E^l 
This  should  be 
September  21, 
agency  does  not  „ 
"accommodate  or 


appl  ication. 


Offic  er 


Branch 


Feiry 


doie 
19<4 


reconuner  dation 


process 

after  that  date. 


Public  Health  Sys^m  Reporting 
Requirements 


This  program  is 
Pubhc  Health  Sysl^ 
Requirements. 

Catalog  of  Federa 
Number 


The  Catalog  of 
Assistance  numbe ' 


it  receives  after  that 


strongly  encouraged 
g^venunent  review  of 
If  tribal 
any  tribal  process 
on  applications 
they  should  forward 
)ixon.  Grants 
Grants 
Centers  for 
d  Prevention  (CDC), 
Road.  NE.,  Room 
J,  Atlanta,  GA  30305 
no  later  than 
.  The  granting 
guarantee  to 
sxplain  '  for  tribal 
s  it  receives 


not  subject  to  the 
m  Reporting 


Domestic  Assistance 


Fpderal  Domestic 
is  93-283 


Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  grant  will  be  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 

Application  Submission  and  Deadline 

The  program  announcement  and 
application  kits  were  sent  to  all  eligible 
applicants  in  July  1994. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Albertha  Carey.  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  end 
Grants  Office,  Centers  For  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  314,  Mail 
Stop  E-18,  Adanta,  GA  30305, 
telephone  (404)  842-6508. 
Programmatic  technical  assistance  may 
be  obtained  from  Judy  Pruden.  M.Ed., 
R.D.,  Division  of  Nutrition.  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Mail  Stop  K-26. 
CDC,  4770  Buford  Highway,  NE.. 
Atlanta,  GA,  30341-3724.  telephone 
(404) 488-4260. 

Please  refer  to  Announcement 
Number  494  when  requesting 
information  and  submitting  an  ' 

application. 

Potential  appUcants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report;  Stock  No.  017-001-00473-1) 
referenced  in  the  "Introduction" 
through  the  Superintendent  of 
Docimients,  Government  Printing 
Office,  Washington,  DC  20402-9325. 
telephone  (202)  783-3238. 

Dated.  July  14.  1994. 
Martha  Katz, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  ICDC). 
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New  Vaccine  Information  Materials 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Pubhc  Health 
Service,  Department  of  Health  and 
Human  Services. 
ACTION:  Notice;  corrections. 


summary:  The  Public  Health  Service  is 
making  corrections  to  the  notice  on  New. 
Vaccine  Information  Materials 
published  Monday.  June  20, 1994  (59 
FR  31888). 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  A.  Orenstein,  M.D..  Director, 
National  Immunization  Program, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Mailstop  E-05. 1600 
Clifton  Road,  NE.,  Atlanta,  Georgia  ' 
30333,  telephone  (404)  639-8200. 
SUPPLEMENTARY  INFORMATION:  On  June 
20. 1994,  the  Public  Health  Service 
published  a  notice  on  New  Vaccine    . 
Information  Materials  (59  FR  31888), 
which  includes  revised  information 
materials  for  diphtheria,  tetanus, 
pertussis,  measles,  mumps,  rubella,  and 
polio.  This  notice  makes  .several 
corrections  in  the  materials. 

Dated:  July  15, 1994. 

Claire  V.  Broome,  MJ)., 

Deputy  Director,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

The  following  corrections  are  made  to 
New  Vaccine  Information  Materials, 
Notice  (59  FR  31888): 

1.  On  page  31888,  third  column,  line 
67.  change  "Tetanus  and  Diphtheria 
Vaccine  (Td):  What  you  need  to  know 
before  you  get  the  vaccine."  to  "Tetanus 
and  Diphtheria  Vaccine  (Td):  What  you 
need  to  know  before  you  or  your  child 
gets  the  vaccine." 

2.  On  page  31889,  second  column, 
hne  23,  chmige  "Benefits  of  the 
Vacciae"  to  "Benefits  of  the  Vaccines". 

3.  On  page  31889,  second  column, 
line  26,  change  "Because  most  children 
get  the  polio  vaccine,  there  are  now  very 
few  cases  of  this  disease."  to  "Because 
most  children  get  the  polio  vaccines, 
there  are  now  very  few  cases  of  this 
disease." 

4.  On  page  31890,  first  column,  line 
1.  change  "The  National  Vaccine  Injury 
Compensation  Program  gives 
compensation  (payment)  to  some 
persons  thought  to  be  injured  by         .  ;; 
vaccines."  to  "The  National  Vaccinie 
Injury  Compensation  Program  gives 
compensation  (payment)  to  persons 
thought  to  be  injured  by  vaccines." 

5.  On  page  31890,  first  column,  line 
63,  change  "Benefits  of  the  Vaccine"  to 
"Benefits  of  the  Vaccines". 

6.  On  page  31890,  first  column,  line 
67,  change  "Because  most  children  get 
the  MMR  vaccine,  there  are  now  many 
fewer  cases  of  these  diseases."  to 
"Because  most  children  get  the  MMR 
vaccines,  there  are  now  many  fewer 
cases  of  these  diseases." 

7.  On  page  31890,  second  column, 
line  57,  change  "The  risk  from  the 
vaccine  are  much  smaller  than  the  risks 
from  the  diseases  if  people  stopped 


using  vaccine."  to  "The  risks  from  the 
vaccine  are  much  smaller  than  the  risks 
from  the  diseases  if  people  stopped 
using  vaccine." 

8.  On  page  31890,  third  column,  line 
12,  change,  "Rarely,  pain  or  stiffness 
lasts  a  month  or  longer,  or  may  come 
and  go."  to  "Rarely,  pain  or  sti&ess 
lasts  a  month  or  longer,  or  may  come 
and  go;  this  is  most  common  in  young 
and  adult  women." 

9.  On  page  31890,  third  column.  line 
41,  change  "The  National  Vaccine 
Injury  Compensation  Program  gives 
compensation  (payment)  to  some 
persons  thought  to  be  injured  by 
vaccines."  to  "The  National  Vaccine 
Injury  Compensation  Program  gives 
compensation  (payment)  to  persons 
thought  to  be  injured  by  vaccines." 

10.  On  page  31891,  first  column,  line 
24,  change  "Benefits  of  the  Vaccine"  to 
"Benefits  of  the  Vaccines". 

11.  On  page  31891,  first  column,  line 
28,  change  "Because  most  children  get 
the  vaccine,  there  are  now  many  fewer 
cases  of  these  diseases."  to  "Because 
most  children  get  the  vaccines,  there  are 
now  many  fewer  cases  of  these 
diseases."  ""- 

12.  On  page  31891,  second  column, 
line  57,  change  "Shock-collapse 
(becomes  blue  or  pale,  limp,  and 
faints)"  to  "'Shock-collapse'  (becomes 
pale,  limp,  and  less  alert)". 

13.  On  page  31891,  second  column, 
line  66,  change 

" " — Decreased  consciousness  or  coma 

There  is  disagreement  about  whether 
or  not  DTP  causes  lasting  brain  damage. 
If  it  does,  it  is  very  rare."  to 
" — Decreased  consciousness  or  coma 

Some  of  these  children  may  have 
lasting  brain  damage.  There  is 
disagreement  about  whether  or  not  DTP 
causes  the  lasting  brain  damage.  If  it 
does,  it  is  very  rare." 

14.  On  page  31891,  third  column,  line 
7,  change  "The  National  Vaccine  Injury 
Compensation  Program  gives 
compensation  (payment)  to  some . 
persons  thought  to  be  injured  by 
vaccines."  to  "The  National  Vaccine 
Injury  Compensation  Program  gives 
compensation  (payment)  to  persons 
thought  to  be  injured  by  vaccines." 

15.  On  page  31891,  third  column,  line 
24,  change  "What  you  need  to  know 
about  the  vaccine"  to  "What  you  need 
to  know  before  you  or  your  child  gets 
the  vaccine". 

16.  On  page  31891,  third  column,  line 
45,  change  "About  the  Vaccine"  to 
"About  the  Vaccines". 

17.  On  page  31891,  third  column,  line 
47,  change  "Benefits  of  the  Vaccine"  to 
"Benefits  of  the  Vaccines". 

18.  On  page  31892,  first  column,  line 
1,  change  "Tell  your  doctor  or  nurse  if 
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4ising  vaccine."  to  "The  risks  from  the 
vaccine  are  much  smaller  than  the  risks 
from  the  diseases  if  people  stopped 
using  vaccine." 

8.  On  page  31890,  third  column,  line 
12,  change,  "Rarely,  pain  or  stiffriess 
lasts  a  month  or  longer,  or  may  come 
and  go."  to  "Rarely,  pain  or  sti&ess 
lasts  a  month  or  longer,  or  may  come 
and  go;  this  is  most  common  in  young 
and  adult  women." 

9.  On  page  31890,  third  column,  line 
41,  change  "The  National  Vaccine 
Injury  Compensation  Program  gives 
compensation  (payment)  to  some 
persons  thought  to  be  injured  by 
vaccines."  to  "The  National  Vaccine 
Injury  Compensation  Program  gives 
compensation  (payment)  to  persons 
thought  to  be  injured  by  vaccines." 

10.  On  page  31891,  first  column,  line 
24,  change  "Benefits  of  the  Vaccine"  to 
"Benefits  of  the  Vaccines". 

11.  On  page  31891,  first  column,  line 
28,  change  "Because  most  children  get 
the  vaccine,  there  are  now  many  fewer 
cases  of  these  diseases."  to  "Because 
most  children  get  the  vaccines,  there  are 
now  many  fewer  cases  of  these 
diseases." 

12.  On  page  31891.  second  coliunn, 
line  57,  change  "Shock-collapse 
(becomes  blue  or  pale,  limp,  and 
faints)"  to  "'Shock-collapse'  (becomes 
pale,  limp,  and  less  alert)". 

13.  On  page  31891,  second  column, 
line  66,  change 

" " — Decreased  consciousness  or  coma 

There  is  disagreement  about  whether 
or  not  DTP  causes  lasting  brain  damage. 
If  it  does,  it  is  very  rare."  to 
" — Decreased  consciousness  or  coma 

Some  of  these  children  may  have 
lasting  brain  damage.  There  is 
disagreement  about  whether  or  not  DTP 
causes  the  lasting  brain  damage.  If  it 
does,  it  is  very  rare." 

14.  On  page  31891,  third  coliunn,  line 
7,  change  "The  National  Vaccine  Injury 
Compensation  Program  gives 
compensation  (payment)  to  some , 
persons  thought  to  be  injured  by 
vaccines."  to  "The  National  Vaccine 
Injury  Compensation  Program  gives 
compensation  (payment)  to  persons 
thought  to  be  injured  by  vaccines." 

15.  On  page  31891,  third  column,  Une 
24,  change  "What  you  need  to  know 
about  the  vaccine"  to  "What  you  need 
to  know  before  you  or  your  child  gets 
the  vaccine". 

16.  On  page  31891,  third  column,  line 
45,  change  "About  the  Vaccine"  to 
"About  the  Vaccines". 

17.  On  page  31891,  third  column,  line 
47,  change  "Benefits  of  the  Vaccine"  to 
"Benefits  of  the  Vaccines". 

18.  On  page  31892,  first  column,  line 
1,  change  "Tell  your  doctor  or  niu^e  if 


you:"  to  "Tell  your  doctor  or  nurse  if 
the  j)erson  getting  the  vaccine:". 

19.  On  page  31892.  first  column,  line 
7.  change  "now  have  a  moderate  or 
severe  illness"  to  "now  has  a  moderate 
or  severe  illness". 

20.  On  page  31892.  first  column,  line 
9,  change  "are  pregnant"  to  "is 
pregnant". 

21.  On  page  31892.  third  column,  line 
7,  change  "The  National  Vaccine  Injury 
Compensation  Program  gives 
compensation  (payment)  to  some 
persons  thought  to  be  injured  by 
vaccines."  to  "The  National  Vaccine 
Injury  Compensation  Program  gives 
compensation  (payment)  to  persons 
thought  to  be  injured  by  vaccines." 

[FR  Doc.  94-17770  Filed  7-20-94;  8:45  am) 

BILUNQ  CODE  4163-18-P 


Food  and  Drug  Administration 
[Docket  No.  94E-0141] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Aceon^M 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Aceon''''^  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawm  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  E)rug 
Price  Competition  and  Patent  Term . 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 


regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  nms  imtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  AceonTw. 
Aceon""^  (perindopril  erbumine)  is 
indicated  for  the  treatment  of  patients 
with  essential  i^pertension.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  Aceon"'T*' 
(U.S.  Patent  No.  4,508,729)  from  Adir, 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eUgibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  May  10. 1994.  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  for  Aceon""^  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Of.*ice 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  me 
applicable  regulatory  review  period  for 
Aceon^M  is  2,284  days.  Of  this  time. 
1,367  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  917  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
October  1. 1987.  The  applicant  claims 
October  23, 1987.  as  the  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However.  FDA 
records  indicate  that  the  IND  effective 
date  was  October  1. 1987,  which  was  30 
days  after  FDA  receipt  of  the  IND.        x 
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2.  The  date  the  a  opiication  was 
initially  submitted  with  respect  to  the 
human  dmg  product  under  section 
505(b}  of  the  Federol  Food,  Drug,  and 
Cosmetic  Act  jiii)e{28, 1991.  FDA  has 
verified  the  applicant's  claim  that  June 
28, 1991,  was  the  date  the  new  drug 
apphcation  (NDA)  for  .^ceonTM  (nda 
20  184)  was  initia%  submitted. 

3.  The  date  the  application  was 
approved.  December  30, 1993.  FDA  has 
verified  the  apphcabt's  claim  that  NDA 
20-184  was  approv^  on  December  30, 
1993.  I 

This  determinati^  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  i  patent  extension. 
However,  the  U.S.  patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  apphcation  for  patent  extension, 
this  applicant  seeld  1388  days  of  patent 
extension. 

Anyone  with  knojwledge  that  any  of 
the  dates  as  publisfaisd  is  incorrect  may, 
on  or  before  September  19, 1994,  submit 
to  the  Dockets  Management  Branch 
(address  above)  wriften  comments  and 
ask  for  a  redeterminatioa  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  January  17, 1995,  for  a 
determination  regartiing  whether  the 
applicant  for  extension  acted  with  due 
dihgence  during  the  regulatory  review 
period.  To  meet  its  burden,  ihe  petition 
must  contain  suffidjent  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFRJIO.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  fourp  in  brackets  in  the 
beading  of  this  doo^ent.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Moiday  through 
Friday. 

Dated:  July  14, 1994. 
Stuart  I.  Nightingale, 
Associate  Commission  fr  for  Health  Affairs. 
IFR  Doc  94-17737  Fil^d  7-20-94.  8:45  am] 
BIUJNO  CODE  41W-01-F 


[Docket  No.  93E-0435 

Determination  of  Reigulatory  Review 
Period  for  Purpose^  of  Patent 
Extension;  DemadeiT^ 

AQSHCH  Food  and  Dtug  Administration. 
HHS.  ^ 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Demadex^T^  and  is  pubUshing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  l)ecause  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
RockviUe,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT. 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
RockviUe,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATKM:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Ihib.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Terra  Restoration  Act  (Ihib.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amoimt  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  tiiAe:  a  testing  phase  and 
an  approval  phase.  For  hiunan  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  imtil  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  towa^  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  wiU  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  DemadexTw. 
Demadex''^  (torsemide)  is  indicated  for 
the  treatment  of  edema  associated  with 


congestive  heart  failure,  renal  disease, 
or  hepatic  disease.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  tcnn  restoration 
apphcation  for  Demadex"™  (U.S.  Patent 
No.  Re.  30,633)  from  A.  Christians 
Sodete  Anonyme,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibiUty  for  patent  term  restoration. 
FDA,  in  a  letter  dated  December  9, 1993, 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Demadex""* 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Demadex"™  is  2,790  days.  Of  this  time, 
1 ,882  days  occurred  during  the  testing 
phase  of  the  regulatory  review  p>eriod, 
while  908  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug. 
and  Cosmetic  Act  became  effective: 
January  4. 1986.  FDA  has  verified  the 
applicant's  claim  that  January  4, 1986, 
was  the  dat6  the  investigational  new 
drug  application  (IND)  became  effective. 
The  applicant  claims  January  10, 1986, 
as  the  date  the  IND  bwame  effective. 
However,  FDA  records  Indicate  that  the 
IND  effective  date  was  January  4, 1986, 
which  was  3U  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  February  28, 1991.  FDA 
has  verified  the  applicant's  claim  that 
February  28, 1991,  was  the  date  the  new  . 
drug  application  (NDA)  for  Demadex"^ 
(NDA  20-136)  was  initially  submitted. 

3.  r^e  date  the  application  was 
approved:  August  23, 1993.  FDA  has 
verified  the  appficant's  claim  that  ND.A 
20-136  was  approved  on  August  23, 
1993. 

This  determination  of  the  regxUatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  apphes  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  appbcant  seeks  5  years  of  patent 
term  extension. 

Anyone  with  Icnowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  September  19, 1994,  submit 


to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  Jauuary  17, 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  m«it  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1964.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  luly  14. 1994. 
Stuart  L.  NightiBgale, 
Associate  Commissioner  for  Heahh  Affairs. 
(FR  Doc.  94-17738  F»)ed  7-20-94;  8:45  amj 
BILLING  COOE  tW>~W^ 


Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice- 

SUMMARV:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Hematology  and  Pattiology  Devices  ["J 
Panel  of  the  Medlcar  Devices  Advisory  ^' 
Committee 

Date,  time,  and  place.  August  5,  1994,  IS 

9  a.m..  Hobday  Inn  Crowne  Plaza,  Cc 

Regency  Room.  1750  RockviUe  Pike.  Re 
RockviUe,  MD.  A  hmited  number  of 

overuight  acconunodations  have  been  CI 

reserved  at  the  Heyday  Inn  Crowne  to 

Plaza.  Attendees  requiring  overnight  2  \ 

accommodations  roust  contact  the  hotel  no 

at  301-468-1100  and  reference  the  FDA  di: 

panel  meeting  block.  Reservations  will  Mi 

be  confinned  at  the  group  rate  on  Ra 

availability.  an 

Type  of  meeting  and  contact  person.  Rd 

OpenfHibiichearing.  9  a.m.  to  10  a.m.,  12 
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to  the  Dtxkets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetennination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  January  17, 1995,  for  a 
determination  regarding  whether  the 
apphcant  for  extensjoii  acted  with  due 
diligence  during  the  regulatcwy  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  luly  14.  1994. 
Stuart  L.  NigfatiBgale, 
Associate  Commissioner fc^Heahh  Affairs. 
(FR  Doc  94-17738  Filed  7-20-94;  8:45  am) 
BILLING  COOE  4160-01-F 


Advisory  Conmiittees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  partiripate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETINGS:  The  following  advisory 
committee  meetings  are  annoimced: 

Hematology  and  PaOiology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee 

Date.  time,  and  place.  August  5,  1994. 
9  a.m.,  Hobday  hin  Crowne  Plaza, 
Regency  Room,  1750  Rockville  Pike, 
Rockville.  MD.  A  Hmited  number  of 
overuight  acconunodations  have  been 
reserved  at  the  Heyday  Inn  Crowne 
Plaza.  Attendees  requiring  overnight 
accommodations  roust  contact  the  hotel 
at  301^68-1100  and  reference  the  FDA 
panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  on 
availability. 

Type  of  meeting  and  contact  person. 
Open  pubhc  hearing,  9  a.m.  to  10  a.m.. 


unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
10  a.m.  to  4  p.m.;  closed  committee 
d^iberations.  4  p.m.  to  5  p.m.;  Larry  J. 
Brindza,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville.  MD  20850.  301-594- 
2096. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  bearing. 
Interested  persons  may  present  data, 
information,  or  views,  cnaily  or  in 
writing,  on  issues  pending  before  the 
-  committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  29, 1994.  and 
submit  a  brief  statemrait  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss:  (1)  A  points-to- 
consider  dociunent  for  automated 
cervical  cancer  slide  readers  and 
automated  cervical  cancer  slide 
preparation  instruments,  (2)  home  use 
prothrombin  time  tests,  (3) 
standardization  of  coagulation  assays 
and  risagents,  (4)  hematology 
replacement  reagents,  and  (5)  a  briefing 
on  the  FDA  Immunohistochemistry 
Products  WcM-kshop  held  on  Jime  28  and 
29,  1994. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
regarding  cervical  cancer  sUde 
preparation  devices.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Immunology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date,  time,  and  place.  August  19, 
1994. 9  a.m..  Parklawn  Bldg.. 
Conference  rm.  E.  5600  Fishers  Lane, 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations,  9  stm. 
to  12  m.;  open  public  hearing,  1  p.m.  to 
2  p.m.,  unless  pubHc  participation  does 
not  last  that  leng;  open  committee 
discussion,  2  p.m.  to  5  p.m.;  Peter  E. 
Maxim.  Center  lor  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Admim"stration.  2098  Gaither 
Rd.,  Rockville.  MD  20850.  301-594- 
1293. 


General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  1. 1994. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  theu 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  draft  guidance 
documents  on  the  following  topics:  (1) 
Anti-nuclear  antibodies,  (2)  anti-thyroid 
antibodies,  and  (3)  alpha-fetoprotein  for 
neural  tube  defects.  In  addition,  the, 
committee  will  discuss  points-to- 
consider  documents  on 
immunohistochemical  antibody 
products  and  tiunor  markers 
(carcinoembryonic  antigen,  alpha- 
fetoprotein.  and  prostate  specific 
antigen)  for  monitoring. 

Single  copies  of  the  draft  guidance 
documents  are  available  from  the 
Division  of  Small  Manufacturers 
Assistance,  Center  for  Devices  and 
Radiological  Hfealth  (HFZ-220).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  800-638- 
2041.  FAX  301-443-8818,  The  points- 
to-consider  documents  will  be  available 
the  day  of  the  meeting. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  conuoercial  information 
regarding  pending  or  future  device 
applications.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c){4)). 

Vaccines  and  Related  Biological 
Products  Advisory  Committee 

Date,  time,  and  place.  August  23, 
1994,  12:30  p.m.,  and  August  24,  1994. 
8  a.m.,  HoUday  Inn-Belhesda,  Versailles 
Ballrooms  I  and  11,  8120  Wisconsin 
Ave..  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations,  August 
23,  1994,  12:30  p.m  to  6  p.m.;  open 
committee  discussion.  August  24.  1994, 
8  a.m.  to  8:30  a.m.;  open  public  hearing. 
8:30  a.m.  to  9:30  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  9:30  a.m.  to 
5  p.m.;  Nancy  Cherry  or  Stephanie 
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Milwit,  Scientific  /  dvisors  and 
Consultants  Staff  (}  FM-21),  Center  for 
Biologies  Evaluation  and  Research, 
Food  and  Drug  Adr  linistration,  1401 
Rockville  Pike,  Roc  cville,  MD  20852, 
301-594-1054. 

General  function  of  the  committee. 
The  committee  revi  jws  and  evaluates 
data  on  the  safety  a  id  effectiveness  of 
vaccines  intended  f  3r  use  in  the 
diagnosis,  preventii  m,  or  treatment  of 
human  diseases. 

Agenda — Open  p  jblic  hearing. 
Interested  persons  i  lay  present  data, 
information,  or  viev  rs,  orally  or  in 
writing,  on  issues  p  mding  before  the 
committee.  Those  desiring  to  make 
formal  presentation*  should  notify  the 
contact  person  befo'e  August  17,  1994, 
and  submit  a  brief  s  atement  of  the 
general  natiu^  of  th  t  evidence  or 
arguments  they  wis  j  to  present,  the 
names  and  addresses  of  proposed 
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participants,  and  an 


approximate  time  n  quired  to  make  their 
comments. 
Open  committee  ( Uscussion.  The 


committee  will  hear 
committee  members 


for  the  committee  ai  id  consider  vaccine 
safety  issues  includ:  ng:  (1) 
Methodological  app  roaches  to  assessing 
vaccine  safety.  (2)  g(  neral  scientific 
considerations,  (3)  t  le  Vaccine  Adverse 
Events  Reporting  Sy  >tem,  and  (4)  recent 
reports  from  the  Insi  itufe  of  Medicine. 


Closed  committee 


committee  will  revic  w  trade  secret  and/ 
or  confidential  conu  [lercial  information 


nvestigational  new 
product  licensing 


relevant  to  pending 
drug  apphcations  or 
applications.  This  p  )rtion  of  the 
meeting  will  be  clos  id  to  permit 
discussion  of  this  in 
552b(c)(4)). 


Radiological  Device  s 
Medical  Devices  Ac  w 


pi  I 


Date,  time,  and , 
1994,  1  p.m.,  Parkia 
Conference  rm.  G 
Rockville.  MD. 

Type  of  meeting  a 
Closed  committee 
to  2:30  p.m.;  open 
p.m.  to  3:30  p.m.. 
participation  does  n 
open  committee  di 
5  p.m.:  Robert  A 
Devices  and 
470),  Food  and  Drug 
1390PiccardDr. 
301-594-1212. 

If  anyone  who  is  p 
the  meeting  wiU  nee  I 
assistance  as 
Americans  with 
notifj-  the  contact 


indication  of  the 


reports  from 

on  liaison  activities 


deliberations.  The 


brmation  (5  U.S.C 


Panel  of  the 
isory  Committee 


ce.  August  29, 
1  m  Bldg., 
5^00  Fishers  Lane. 

id  contact  person. 
d«  liberations.  1  p.m. 
pi  ibhc  hearing.  2:30 
uijess  public 

t  last  that  long; 
sdussion,  3:30  p.m.  to 
Phi  Hips,  Center  for 
Radiolo  ;ical  Health  (HFZ- 
Administration, 
Rockville,  MD  20850. 

arming  to  attend 
any  special 
defined  under  the 

Disa  lihties  Act.  please 
pe  son  listed  under 


the  "Date,  time,  and  place"  portion 
above. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  15, 1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  recommended 
classification  of  picture  archiving  and 
communication  devices. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
regarding  pending  and  future  device 
applications.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c){4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  |1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Pubhc  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  pari 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 


may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  pubhshed 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  washes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page.  - 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklavwi  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  bie  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circimistances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 


clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
he  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  actioa;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  ot  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  pacific  investigational 
or  marketed  drug$  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated;  Inly  15, 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
IFR  Doc.  94-17694  Hied  7-20-94:  8:45  am] 
BILUNG  CODE  4t60-01-F 


Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  £UKi  Drug  Administration, 
HHS. 

ACTION:  Notice. 
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rleaily  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  wnth  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  Is  Hkety  to  significantly 
frustrate  implementation  of  proposed 
agency  actioD;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcemmt  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drug$  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
pubUc  disclosure  pursuant  to  the  FACA. 
as  amended;  and.  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated;  July  15. 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
[FR  Doc.  94-17694  Rled  7-20-94:  8:45  am) 

BILUNG  CODE  4160-01-F 


Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice.  " 


SUMMARY:  The  Food  and  IMig 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  a  meeting  of 
the  Nonprescription  Drugs  Advisory 
Committee,  which  is  scheduled  for  July 
27. 1994.  This  meeting  was  announced 
in  the  Federal  Register  of  June  24. 1994 
(59  FR  32699).  The  amendment  is  being 
made  to  reflect  a  change  in  the  date  of 
the  meeting  from  a  1-day  to  a  2-day 
meeting  and  to  announce  a  closed 
portion  of  the  meeting,  which  is 
scheduled  for  the  seccmd  day  and  which 
will  be  held  at  a  location  different  from 
that  of  the  open  session.  The  open 
committee  discussion  remains  the  same 
as  originally  announced.  This 
amendment  will  be  announced  at  the 
begirming  of  the  open  portion  of  the 
meeting. 

FOR  FURTHER  IMfORMATKJN  COffTACT:  Lee 
L.  Zwanziger  or  Mae  Brooks,  Center  for 
Drug  Evaluation  and  Research  (HFD-9), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-443-4695. 

SUPPLEMENTARY  INFORMATK)N:  In  the 
Federal  Register  of  June  24. 1994.  FDA 
announced  that  a  meeting  of  the 
Nonprescription  Drugs  Advisory 
Committee  would  be  held  on  June  27, 
1994.  On  page  32699.  in  the  third 
column,  under  "Date,  time,  and  place" 
and  'Type  of  meeting  and  contact 
person, "  portions  of  this  meeting  are 
amended,  and  on  page  32700.  in  the 
first  column,  because  the  committee 
will  now  have  a  closed  portion  on  July 
28,  1994.  a  "C/osed  committee 
deliberations"  paragraph  is  added  to 
read  as  follows: 

Date,  time,  and  place.  July  27, 1994. 
2  p.m..  Parklawn  Bldg..  conference  rms. 
D  and  E,  5600  Fishers  Lane.  Rockville. 
MD.  and  July  28. 1994.  8  JO  a.m.. 
Montrose  Room.  Ramada  Inn,  1775 
Rockville  Pike.  Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  pubhc  hearing.  July  27. 1994,  2 
p.m.  to  3  p.m..  unless  pubUc 
participation  does  not  last  that  long; 
open  committee  discussion.  3  p.m.  to  6 
p.m.;  closed  committee  deliberations. 
July  28. 1994,  8:30  a.m.  to  12  m.;  Lee  L. 
Zwanziger  or  Mae  Brooks.  Center  for 
Drug  Evaluation  and  Research  (HFD-9), 
Food  cmd  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-443-4695. 

Closed  committee  deliberations.  On 
July  28.  1994.  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  NDA's.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(cM4)>. 


Dated:  July  14. 1994. 
Linda  A.  Suydam. 

Interim  Deputy  Commissioner  for  Opemtions. 
[FR  Doc.  94-17695  Filed  7-20-94;  8:45  ami 
BILLING  CODE  4t6&-OT-F 

Health  Care  Rnanctng  Admmtstration 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 
ACTION:  Notice  of  proposed  new  routine 
use  for  existing  systems  of  records. 

SUMMARY:  HCFA  is  proposing  to  revise 
the  system  notices  for  Uie  "Carrier 
Medicare  Claims  Records"  (CMCR). 
System  No.  09-70-0501.  and  the 
"Intermediary  Medicare  Claims 
Records"  (IMCR).  System  No.  09-70- 
0503.  The  Privacy  Act  permits 
disclosure  of  information  without  the 
prior  written  consent  of  an  individual 
f«jr  "routine  use"  that  is;  disclosure  for 
purposes  compatible  with  the  purpose 
for  which  the  data  is  collected.  HCFA  is 
proposing  to  revise  the  CMCR  and  IMCR 
by  adding  a  new  routine  use  for  release 
of  intermediary  and  carrier  maintained 
beneficiary  data  to  servicing  Medicare 
banks  and/or  provider  banks. 

The  purpose  of  this  new  routine  use 
is  to  allow  fiscal  intermediaries  (FIs) 
and  carriers  to  send  claims  payment  and 
beneficiary  information  to  providers  or 
their  banks  either  directly,  or  through  a 
Value  Added  Network  (VAN) 
telecommunications  service  and  for 
provider  banks  to  use  this  infbrmaticHi 
to  nerform  account  management 
activities  on  behalf  of  providers.  Under 
this  scenario,  the  electronic  funds 
transfer  (EFT)  and  the  electronic 
remittance  advice  (ERA)  Dow  together 
through  the  banking  system.  The 
consolidation  of  Medicare  beneficiary 
and  payment  information  will  reduce 
paperwork  and  administrative  costs. 
EFFECTIVE  DATES:  HCFA  filed  an  altered 
system  report  with  the  Chaimidn  of  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Chairman  of  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB),  on  July 
18. 1994.  To  ensure  all  parties  have 
adequate  time  in  which  to  comment,  the 
altered  systems  of  records,  including 
routine  uses,  will  become  effective  40 
days  from  the  pubUcation  of  this  notice 
or  from  the  date  submitted  to  OMB  and 
the  Congress,  whichever  is  later,  unless 
HCFA  receives  comments  which  require 
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and  with  contracted  Medicare  claims 
processors  to  provide  check  clearing, 
account  maintenance  and  electronic 
payment  origination  services  for  the 
Medicare  program.  The  proposed 
routine  use  allows  release  of  data  from 
the  IMCR  and  the  CMCR  to  servicing 
Medicare  banks  and/or  Medicare 
provider  banks  for  one  or  more  of  the 
following  purposes:  (1)  For  servicing 
Medicare  banks  to  transmit  ERAs  on 
behalf  of  Medicare  contractors  to 
Medicare  providers  diirectly  or  through 
the  banking  system  to  either  the 
provider's  bank  or  a  VAN;  (2)  For 
provider  banks  to  receive  ERAs  from  the 
servicing  Medicare  banks  and  to 
transmit  the  remittance  information 
directly  to  Medicare  providers  via  mail, 
telefax,  or  electronic  transmission;  (3) 
For  provider  banks  to  receive  ERAs  from 
the  originating  Medicare  banks  in  order 
to  perform  account  maintenance 
activities  at  the  request  of  Medicare 
providers. 

Transmitting  remittance  data 
electronically  to  providers  or  their 
banks  directly  from  the  servicing 
Medicare  bank,  and/or  electronically 
transmitting  beneficiary  and  provider 
data  along  with  payment  information 
from  the  servicing  Medicare  bank  to 
providers,  their  banks  or  a  VAN  service, 
allows  for  more  efficient  payment  and 
reconciliation  processes  for  both  HCFA 
and  providers.  The  new  routine  use 
number  (24),  for  the  IMCR,  and  (26).  for 
the  CMCR,  will  read  as  follows: 

(24)/{26)  Servicing  Fiscal 
Intermediary /Carrier  banks.  Automated 
Clearing  Houses.  VANs  and  provider 
banks  to  the  extent  necessary  to  transfer 
to  providers  electronic  remittance 
advices  of  Medicare  payments,  and  with 
respect  to  provider  banks,  to  the  extent 
necessary  to  provide  accoimt 
management  services  to  providers  using 
this  information. 

Technical  amendments  have  been 
made  to  routine  use  number  (24)/(26) 
for  consistency  with  the  current  notices. 
The  IMCR  and  CMCR  systems  maintain 
information  for  the  purpose  of 
processing  and  paying  Medicare 
benefits  to  or  on  behalf  of  eligible 
individuals.  The  proposed  new  routine 
use  is  consistent  with  the  Privacy  Act, 
5  U.S.C.  552a(a)(7),  since  it  is 
compatible  with  this  purpose.  In 
accordance  with  0MB  Guidelines 
(Circular  A-130,  58  FR  36068.  36077 
July  2, 1993),  this  addition  of  a  routine 
use  constitutes  a  significant  change  in 
the  system  of  records.  Accordingly,  we 
have  prepared  a  report  of  an  altered 
system  of  records  under  5  U.S.C 
552a(r).  In  addition,  for  the  convenience 
of  the  reader,  we  are  publishing  the 


notice  for  both  systems  in  their  entirety 
below. 

Dated:  July  12,  1994. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

09-70-0501 

SYSTEM  NAME: 

Carrier  Medicare  Claim  Records. 
HHS/HCFA/BPO. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Carriers  under  contract  to  theiiealth 
Care  Financing  Administration  (HCFA) 
and  the  Social  Security  Administration. 
Direct  any  inquiries  regarding  carrier 
locations  to  HCFA,  Bureau  of  Program 
Operations,  Office  of  Contracting  and 
Financial  Management,  Division  of 
Acquisition  and  Contracts,  Contractor 
Operations  Branch,  Meadows  East 
Building,  Room  332,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207- 
5187. 

CATEGORIES  OF  INDIViDUALS  COVERED  BY  THE 
SYSTEM: 

Beneficiaries  who  have  submitted 
claims  for  Supplementary  Medical 
Insurance  (Medicare  Part  B),  or 
individuals  whose  enrollment  in  an 
employer  group  health  benefits  plan 
covers  the  beneficiary. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Request  for  Payment:  Provider  Billing 
for  Patient  services  by  Physician; 
Prepayment  Plan  for  Group  Medicare 
Practice  dealing  through  a  Carrier, 
Health  Insurance  Claim  Form,  Request 
for  Medical  Payment,  Patient's  Request 
for  Medicare  Payment,  Request  for 
Medicare  Payment-Ambulance, 
Explanation  of  Benefits,  Summary 
Payment  Voucher,  Request  for  Claim 
Number  Verification;  Payment  Record 
Transmittal;  Statement  of  Person 
Regarding  Medicare  Payment  for 
Medical  Services  Furnished  Deceased 
Paiient;  Report  of  Prior  Period  of' 
Entitlement;  itemized  bills  and  other 
similar  documents  from  beneficiaries 
required  to  support  payments  to 
beneficiaries  and  to  physicians  and 
other  suppliers  of  Part  B  Medicare 
services;  Medicare  secondary  payer 
records  containing  other  party  liability 
insurance  information  necessary  for 
appropriate  Medicare  claim  payment. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBir 

Sections  1842, 1862(b)  and  1874  of 
title  XVIII  of  the  Social  Security  Act  (42 
U.S.C.  1395U,  1395y(b)  and  1395kk). 


PURPOSE(^: 

To  properly  pay  medical  insurance 
benefits  to  or  on  behalf  of  entitled 
beneficiaries. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to: 

(1)  Claimants,  their  authorized 
representative  or  representative's  payees 
to  the  extent  necessary  to  pursue  claims 
made  under  Title  XVIII  of  the  Social 
Security  Act  (Medicare). 

(2)  Third-party  contacts  (without  the 
consent  of  the  individuals  to  whom  the 
information  pertains)  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capability  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for  or  entitlement  to  benefits 
under  the  Medicare  program  when: 

(a)  The  individual  is  unable  to 
provide  the  information  being  sought 
(an  individual  is  considered  to  be 
unable  to  provide  certain  types  of 
information  when  any  of  the  following 
conditions  exist:  Individual  is  incapable 
or  of  questionable  mental  capability, 
cannot  read  or  write,  cannot  afford  the 
cost  of  obtaining  the  information,  a 
language  barrier  exists,  or  the  custodian 
of  the  information  will  not.  as  a  matter 
of  policy,  provide  it  to  the  individual), 
or 

(b)  The  data  are  needed  to  establish 
the  validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following;  the  individual's 
eligibility  to  benefits  under  the 
Medicare  program;:  The  amount  of 
reimbursement;:  Any  case  in  which  the 
evidence  is  being  reviewed  as  a  result  of 
suspected  abuse  or  fraud,  concern  for 
program  integrity,  or  for  quality 
appraisal,  or  evaluation  and 
measurement  of  system  activities. 

(3)  Third-party  contacts  where 
necessary  to  establish  or  verify 
information  provided  by  representative 
payees  or  payee  applicants. 

(4)  The  Treasury  Department  for 
investigating  alleged  theft,  forgery,  or 
unlawful  negotiation  of  Medicare 
reimbursement  checks. 

(5)  The  U.S.  Postal  Service  for 
investigating  alleged  forgery  or  theft  of 
Medicare  checks. 

(6)  The  Department  of  Justice  for 
investigating  and  prosecuting  violations 
of  the  Social  Security  Act  to  which 
criminal  penalties  attach,  or  other 
criminal  statutes  as  they  pertain  to  the 
Social  Security  Act  programs,  for 
representing  the  Secretary,  and  for 
investigating  iss^ues  of  fraud  by  agency  " 
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PURPOSE(^: 

To  properly  pay  medical  insurance 
benefits  to  or  on  behalf  of  entitled 
beneficiaries. 

ROUTINE  USES  OF  RECORDS  MAINTAWEO  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  to: 

(1)  Claimants,  their  authorized 
representative  or  representative's  payees 
to  the  extent  necessary  to  pursue  claims 
made  under  Title  XVIII  of  the  Social 
Security  Act  (Medicare). 

(2)  Third-party  contacts  (without  the 
consent  of  the  individuals  to  whom  the 
information  pertains)  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capability  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligibiUty  for  or  entitlement  to  benefits 
under  the  Medicare  program  when: 

(a)  The  mdividual  is  unable  to 
provide  the  information  being  sought 
(an  individual  is  considered  to  be 
unable  to  provide  certain  types  of 
information  when  any  of  the  following 
conditions  exist:  Individual  is  incapable 
or  of  questionable  mental  capability, 
cannot  read  or  write,  cannot  afford  the 
cost  of  obtaining  the  information,  a 
language  barrier  exists,  or  the  custodian 
of  the  information  will  not,  as  a  matter 
of  policy,  provide  it  to  the  individual), 
or 

(b)  The  data  are  needed  to  establish 
the  vaUdity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following;  the  individual's 
eligibihty  to  benefits  under  the 
Medicare  program;:  The  amount  of 
reimbursement;:  Any  case  in  which  the 
evidence  is  being  reviewed  as  a  result  of 
suspected  abuse  or  fi-aud,  concern  for 
program  integrity,  or  for  quality 
appraisal,  or  evaluation  and 
measurement  of  system  activities. 

(3)  Third-party  contacts  where 
necessary  to  estabUsh  or  verify 
information  provided  by  representative 
payees  or  payee  applicants. 

(4)  The  Treasury  Department  for 
investigating  alleged  theft,  forgery,  or 
unlawful  negotiation  of  Medicare 
reimbursement  checks. 

(5)  The  U.S.  Postal  Service  for 
investigating  alleged  forgery  or  theft  of 
Medicare  checks. 

(6)  The  Department  of  Justice  for 
investigating  and  prosecuting  violations 
of  the  Social  Security  Act  to  which 
criminal  penalties  attach,  or  other 
criminal  statutes  as  they  pertain  to  the 
Social  Security  Act  programs,  for 
representing  the  Secretary,  and  for 
investigating  issfxes  of  fraud  by  agency  " 


officers  or  employees,  or  violation  of 
civil  rights. 

(7)  The  Railroad  Retirement  Board  for 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Acts 
relating  to  railroad  emplojTnent. 

(8)  Peer  Review  Organizations  and 
Quality  Review  Organizations  in 
connection  with  their  review  of  claims, 
or  in  connection  with  studies  or  other 
review  activities,  conducted  pursuant  to 
Part  B  of  Title  XI  of  the  Social  Security 
Act. 

(9)  State  Licensing  Boards  for  review 
of  unethical  practices  of 
nonprofessional  conduct. 

(10)  Providers  and  suppliers  of 
services  (and  their  authorized  billing 
agents)  directly  or  dealing  through  fiscal 
intermediaries  or  carriers,  for 
administration  of  provisions  of  title 
XVIII. 

(11)  An  individual  or  organization  for 
a  research,  evaluation  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disabiUty,  or 
the  restoration  or  maintenance  of  health 
ifHCFA: 

a.  Determines  that  the  use  of 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained. 

b.  Determines  that  the  purpose  for 
which  this  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomphshed  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished: 

(c)  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project,  imless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  or  any 
individual. 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  authorization  of 
HCFA. 


(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of 
audit  related  to  the  resefirch  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earUest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or 

(d)  When  required  by  law; 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

(12)  State  welfare  departments 
pursuant  to  agreements  with  the 
Department  of  Health  and  Human 
Services  for  administration  of  State 
supplementation  payments  for 
determinations  of  eligibility  for 
Medicaid,  for  enrollment  of  welfare 
recipients  for  medical  insurance  under 
section  1843  of  the  Social  Security  Act. 
for  quality  control  studies,  for 
determining  eligibility  of  recipients  of 
assistance  under  titles  IV  and  XIX  of  the 
Social  Security  Act,  and  for  the 
complete  administration  of  the 
Medicaid  program. 

(13)  A  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
at  the  request  of  that  individual. 

(14)  State  audit  agencies  in 
connection  with  the  audit  of  Medicare 
eligibility  considerations.  Disclosures  of 
physicians'  customary  charge  data  are 
made  to  State  audit  agencies  in  order  to 
ascertain  the  corrections  of  Title  XIX 
charges  and  payments. 

(15)  The  Department  of  Justice  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

(a)  HHS,  or  any  component  therein;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  or  HHS,  (where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  Utigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  Utigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(16)  Peer  review  groups,  consisting  of 
members  of  State,  County,  or  local 
medical  societies  or  medical  care 
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foundations  (ph  ^siciansj,  appointed  by 
the  medical  socfeties  or  foundation  at 
tlie  request  of  tlip  carrier  to  assist  in  the 
resolution  of  qu(  tstions  of  medical 
necessity,  utiiiz<  tion  of  particular 
procedures  or  piactices,  or  other 
utilization  of  services  with  respect  to 
Medicare  claims  submitted  to  the 
carrier. 

(1 7)  Physician  >  and  other  suppliers  of 
services  who  are  attempting  to  validate 
individual  items  on  which  the  amounts 
included  in  the  <  nnual  Physician- 
Supplier  Paymej  t  List  or  similar 
publications  are  lased. 

(18)  Senior  cit  zen  volunteers  working 
in  intermediariej '  and  carriers'  offices  to 
assist  Medicare  I  eneficiaries  in 
response  to  bene  iciaries'  requests  for 
assistance. 

(19)  A  contraci  or  working  with 
Medicare  carrier;  /intermediaries  to 
identify  and  recfl  ver  erroneous  Medicare 
payments  for  wh  cfa  workers' 
compensation  programs  are  liable. 

(20)  State  and  ( ►ther  goveminental 
Workers'  Compel  isation  Agencies 
working  with  the  Health  Care  Financing 
Administration  to  assure  that  workers' 
compensation  pa  ,rments  are  made 
where  Medicare  i  las  erroneously  paid 
and  workers'  con  pensation  programs 
are  liable. 

(21)  Insurance  i  :ompa[iies,  self-  • 
insurers.  Health  J  Maintenance 
Organizations,  mi  iltiple  employer  trusts 
and  other  group)s  providing  protection 
against  medical  e  cpenses  of  their 
enrollees.  Informi  ition  to  be  disclosed 
shall  be  limited  t(  i  Medicare  entitlement 
data.  In  order  to  r  jceive  the  information 
the  entity  must  aj  ree  to  the  following 

^  conditions: 

a  To  certify  ths  t  the  individual  on 
whom  the  inform  ifion  is  being  provided 
is  one  of  its  insur  fd; 

b.  To  utilize  th«  information  solely  for 
the  purpose  of  pn  cessing  the  identified 
individual's  insuj  ance  claims;  and 

G.  To  safeguard  the  confidentiality  of 
the  data  and  to  pr  >vent  unauthorized 
access  to  it. 

(22)  To  a  contra  ctor  for  the  purpose  of 
collating,  analyzii  tg,  aggregating  or  other 
wise  refining  or  pitjcessing  records  in 
this  system  or  for  ieveloptng,  modifying 
and/or  manipulat  ng  ADP  software.  Data 
would  also  be  dis  ilosed  to  contractors 
incidental  to  cons  rltation, 
programming,  ope  ration,  user 
assistance,  or  mail  itenance  for  ADP  or 
telecommunicatio  is  systems  containing 
or  supporting  recc  rds  in  the  system. 

(23)  To  an  agen<  y  of  a  State 
Government,  or  es  lablished  by  State 
law,  for  purposes  ( )f  determining, 
evaluating  and/or  issessing  cost, 
effectiveness,  andi  or  the  quality  of 


health  care  services  provided  in  the 
State,  if  HCFA: 

a.  Determines  that  the  use  of 
disclosure  does  not  violate  legal 
limitations  under  which  the  data  were 
provided,  collected  or  obtained: 

b.  Establishes  that  the  data  are  exempt 
from  disclosure  under  the  State  and/or 
local  Freedom  of  Information  Act; 

c  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring,  and; 

(3)  There  is  reasonable  probability 
that  the  objectives  for  the  use  would  be 
accomplished;  and 

d.  Requires  the  recipient  to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request,  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information; 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  in  HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project,  if 
information  that  would  enable  project 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earhest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or 

(d)  When  required  by  law;  and 

(4)  Secure  a  written  statement 
attesting  to  the  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions.  The  recipient 
must  agree  to  the  following: 

(a)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost,  quality  and  effectiveness  of  care; 

(b)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e., 
the  data  must  not  be  benefidary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  few^r 
beneficiaries);  and 


(c)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended^Sh 
publication  to  HCFA  for  approval  prior 
to  publication. 

(24)  to  insiuers,  undenvriters,  third 
party  administrators,  self-insurers, 
groups  health  plans,  employers,  health 
maintenance  organizations,  health  and 
welfare  benefit  funds,  Federal  agencies, 
a  State  or  local  government  or  political 
subdivision  of  either  (when  the 
organization  has  asstmied  the  role  of  an 
insurer,  underwriter,  or  third  party 
administrator,  or  in  the  case  of  a  State 
that  assumes  the  liabilities  of  an 
insolvent  insurer,  through  a  State 
created  insolvent  insurer  pool  or  fund), 
multiple-employer  trusts,  no-fault, 
medical,  automobile  insurers,  workers' 
compensation  carriers  or  plans,  liability 
insurers,  and  other  groups  providing 
protection  against  medical  expenses 
who  are  primary  payers  to  Medicare  in 
accordance  with  42  U.S.C  1395y(b),  or 
any  entity  having  knowledge  of  the 
occurrence  of  any  event  affecting  (A)  an 
individual's  right  to  any  such  benefit  or 
pajrment,  or  (B)  the  initial  or  continued 
right  to  any  such  benefit  or  payment  (for 
example,  a  State  Medicaid  Agency,  State 
Workers'  Compensation  BoaKi,  or  the 
Department  of  Motor  Vehicles),  for  the 
purpose  of  coordination  of  benefits  with 
the  Medicare  program  and 
implementation  of  the  Medicare 
Secondary  Payer  provisions  at  42  U.S.C. 
1395y(b).  The  information  HCFA  may 
disclose  will  be: 

•  Beneficiary  Name. 

•  Beneficiary  Address. 

•  Beneficiary  H^th  Insurance  Claim 
Number. 

•  Beneficiary.  Social  Security 
Number. 

•  Beneficiary  Sex. 

•  Beneficiary  Date  of  Birth 

•  Amount  of  Medicare  Conditional 
Payment 

•  Provider  name  and  number 

•  Physician  name  and  number 

•  Supplier  name  and  number 

•  Dates  of  service 

•  Nature  of  Service 

•  Diagnosis. 

To  administer  the  Medicare 
Secondary  Payer  provisions  at  42  U.S.C 
1395y(b)(2),(3),and(4)more 
effectively,  HCFA  would  receive  (to  the 
extent  that  it  is  available)  and  may 
disclose  the  following  types  of 
information  &x>m  insurers,  underwriters, ' 
third  party  administrators  (TPAs),  self- 
insured,  etc.: 

•  Subscriber  Name  and  Address. 

•  Subscriber  Date  of  Birth. 

•  Subscriber  Social  Security  Number. 

•  Dependent  Name. 

•  Dependent  Date  of  Birth. 

•  Dependent  Social  Security  Number. 


•  Dependent  Relationship  to 
Subscriber. 

•  Insurer/Underwriter/TPA  Name 
and  Address. 

•  Insurer/Underwriter/TPA  Group 
Number. 

•  Insurer/Undenvriter/TPA  Croup 
Name. 

•  Prescription  Drug  Coverage. 

•  Policy  Number. 

•  Effective  Date  of  Coverage. 

•  Employer  Name,  Employer 
Identification  Number  (EIN)  and 
Address. 

•  Employment  Status. 

•  Amounts  of  Payment. 

To  Administer  the  Medicare 
Secondary  Payer  provision  at  42  U.S.C. 
1395y(b)(l)  more  effectively  for  entities 
such  as  Workers  Compensation  carriers 
or  boards,  liability  insurers,  no-fault  and 
automobile  medical  policies  or  plans, 
HCFA  would  receive  (to  the  extent  that 
it  is  available)  and  may  disclose  the 
following  information: 

•  Beneficiary's  Name  and  Address. 

•  Beneficiary's  Date  of  Birth. 

•  Beneficiary's  Social  Security 
Number. 

•  Name  of  Insured. 

•  Insurer  Name  and  Address. 

•  Type  of  coverage;  automobile 
medical,  no-fault,  liability  payment,  or 
workers'  compensation  settlement. 

•  Insured's  Policy  Number. 

•  Effective  Date  of  Coverage. 

•  Date  of  accident,  injury  or  illness. 

•  Amount  of  payment  under  liability, 
no-fault,  or  automobile  medical  policies, 
plans,  and  workers'  compensation 
settlement. 

•  Employer  Name  and  Address 
(Workers' Compensation  only). 

•  Name  of  insured  could  be  the  driver 
of  the  car,  a  business,  the  beneficiary 
(i.e.,  the  name  of  the  individual  or  entity 
which  carries  the  insurance  policy  or 
plan). 

In  order  to  receive  this  information 
the  entity  must  agree  to  the  follovdng 
conditions: 

a.  To  utilize  the  information  solely  for 
the  purpose  of  coordination  of  benefits 
v«th  the  Medicare  program  and  other 
third  party  payers  in  accordance  with  42 
U.S.C.  1395yfb); 

b.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  imauthorized 
access  to  it; 

c.  To  prohibit  the  use  of  beneficiary- 
specific  data  for  purposes  other  than  for 
the  coordination  of  benefits  among  third 
party  payers  and  the  Medicare  program. 
This  agreement  would  allow  the  entities 
to  use  the  information  to  determine 
cases  where  they  or  other  third  party 
payers  have  primary  responsibility  for 
payment.  Examples  of  prohibited  uses 
would  include  but  are  not  limited  to: 
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•  Dependent  Relationship  to 
Subscriber. 

•  Insurer/Underwriter/TPA  Name 
and  Address. 

•  Insurer/Underwriter/TPA  Group , 
Number. 

•  Insurer/Underwriter/TPA  Group 
Name. 

•  Prescription  Drug  Coverage. 

•  Pohcy  Number. 

•  Effective  Date  of  Coverage. 

•  Employer  Name,  Employer 
Identification  Number  (EIN)  and 
Address. 

•  Employment  Status. 

•  Amounts  of  Payment. 

To  Administer  the  Medicare 
Secondary  Payer  provision  at  42  U.S.C. 
1395y(b)(l)  more  effectively  for  entities 
such  as  Workers  Compensation  carriers 
or  boards,  liability  insurers,  no-fault  and 
automobile  medical  policies  or  plans,  ■ 
HCFA  would  receive  (to  the  extent  that 
it  is  available)  and  may  disclose  the 
following  information: 

•  Beneficiary's  Name  and  Address. 

•  Beneficiary's  Date  of  Birth. 

•  Beneficiary's  Social  Security 
Number. 

•  Name  of  Insured. 

•  Insurer  Name  and  Address. 

•  Type  of  coverage;  automobile 
medical,  no-fault,  liability  payment,  or 
workers'  compensation  settlement. 

•  Insured's  Policy  Number. 

•  Effective  Date  of  Coverage. 

•  Date  of  accident,  injury  or  illness. 

•  Amount  of  payment  under  liability, 
no-fault,  or  automobile  medical  pohcies, 
plans,  and  workers'  compensation 
settlement. 

•  Employer  Name  and  Address 
(Workers' Compensation  only). 

•  Name  of  insured  could  be  the  driver 
of  the  car,  a  business,  the  beneficiary 
(i.e.,  the  name  of  the  individual  or  entity 
which  carries  the  insurance  policy  or 
plan). 

In  order  to  receive  this  information 
the  entity  must  agree  to  the  foUovdng 
conditions: 

a.  To  utilize  the  information  solely  for 
the  purpose  of  coordination  of  benefits 
with  the  Medicare  program  and  other 
third  party  payers  in  accordance  with  42 
U.S.C.  1395y(b); 

b.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  imauthorized 
access  to  it; 

c.  To  prohibit  the  use  of  beneficiary- 
specific  data  for  purposes  other  than  for 
the  coordination  of  benefits  among  third 
party  payers  and  the  Medicare  program. 
This  agreement  would  allow  the  entities 
to  use  the  information  to  determine 
cases  where  they  or  other  third  party 
payers  have  primary  responsibility  for 
payment.  Examples  of  prohibited  uses 
would  include  but  are  not  limited  to: 


Creation  of  a  mailing  list,  sale  or  transfer 
of  data. 

— ^To  administer  the  MSP  provisions 
more  effectively,  HCFA  may  receive 
or  disclose  the  following  types  of 
information  &t)m  or  to  entities 
including  insurers,  imderwriters, 
third  party  administrators  (TPAs),  and 
self-insured  plans,  concerning 
potentially  affected  individuals: 

•  Subscriber  Health  Insurance  Claim 
Number. 

•  Dependent  Name. 

•  Funding  arrangements  of  employer 
group  health  plans,  for  example, 
contributory  or  non-contributory  plan, 
self-insured,  re-insufed,  HMO,  TPA 
insurance. 

•  Claims  payment  information,  for 
example,  the  amount  paid,  the  date  of 
payment,  the  name  of  the  insurer  or 
payer.     . 

•  Dates  of  employment  including 
termination  date,  if  appropriate. 

•  Number  of  full  and/or  part-time 
employees  in  the  current  and  preceding 
calendar  years. 

•  Employment  status  of  subscriber, 
for  example  full  or  part  time,  self 
employed. 

(25)  To  the  Internal  Revenue  Service 
for  the  appUcation  of  tax  penalties 
against  employers  and  employee 
organizations  that  contribute  to 
Employer  Group  Health  Plans  or  Large 
Group  Health  Plans  that  are  not  in 
compliance  with  42  U.S.C.  1395y(b). 

(26)  To  servicing  Fiscal  Intermediary/ 
Carrier  banks.  Automated  Clearing 
Houses,  VANs  and  provider  banks  t^the 
extent  necessary  to  transfer  to  providers 
electronic  remittance  advice  of 
Medicare  payments,  and  with  respect  to 
provider  banks,  to  the  extent  necessary 
to  provide  account  management  services 
to  providers  using  this  information.  See 
"Supplementary  Information." 

POUOES  AND  PnACnCES  FOR  STORING, 
RETRrEVINQ,  ACCESSMO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maintained  on  paper  and 
electronic  media. 

retrievabiuty: 

System  is  indexed  by  health 
insurance  claim  number.  The  record  is 
prepared  by  the  physician,  supplier  or 
other  provider  with  identifying 
information  received  from  the 
beneficiary  to  estabUsh  eligibility  for 
Medicare  and  dociunent  and  support 
payments  to  physicians,  suppliers  or 
other  providers  by  the  carrier.  The  claim 
data  are  forwarded  to  the  Health  Care 
Financing  Administration,  Bureau  of 
Data  Management  and  Strategy, 


Baltimore.  MD,  where  they  are  used  to 
update  the  Central  Office  Records. 

SAFEGUARDS: 

Unauthorized  personnel  are  denied 
access  to  the  records  area.  Disclosure  is 
limited.  Physical  safeguards  related  to 
the  transmission  and  reception  of  data 
between  Rockville  and  Baltimore  are 
those  requirements  established  in 
accordance  with  HHS  standards  and 
National  Institute  of  Standards  and 
Technology  guidelines  (e.g.,  security 
codes  will  be  used,  limiting  access  to 
authorized  personnel).  System  securities 
are  established  in  accordance  with  HHS 
Information  Resource  Management 
(IRM)  Circular  #10,  Automated 
Information  Systems  Security  Program, 
and  HCFA's  Automated  Information 
Systems  (AIS)  Guide,  Systems  Security 
Policies. 

RETENTION  AND  DISPOSAL: 

Records  are  closed  at  the  end  of  the 
calendar  year  in  which  paid,  held-2 
additional  years,  transferred  to  Federal 
Records  Center  and  destroyed  after 
another  2  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Health  Care  Financing 
Administration,  Director,  Bureau  of 
Program  Operations,  6325  Security 
Boulevard.  Baltimore,  MD  21207. 

NOTIFICATION  PROCEDURE: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the  most 
convenient  social  security  office,  the 
appropriate  carrier,  the  HCFA  Regional 
Office,  or  to  the  system  manager  named 
above.  The  individual  should  furnish 
his  or  her  health  insurance  claim 
number  and  the  name  as  shown  on 
social  security  records.  An  individual 
who  requests  notification  of  or  access  to 
a  medical  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  wrill  be  . 
wiUing  to  review  the  record  and<nform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  records  contents  being 
sought.  These  procedures  are  in 
accordance  with  Department 
Regulations,  45  CFR  5b.5(a)(2). 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procediu-es 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
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These  procedur^  are  in  accordance 
with  Departmeni  regulations,  45  CFR 
5b.7. 

RECORD  SOURCE  DTTEGORIES: 

The  data  contained  in  these  records  is 
either  furnished  by  the  individual  or.  In 
the  case  of  someJMedicare  secondary 
payer  situations,  through  third  party 
contacts.  In  most  cases,  the  identifying 
information  is  ptovided  to  the  physician 
by  the  individual.  The  physician  then 
adds  the  medicaj  information  and 
submits  the  bill  lo  the  carrier  for 


FROM  CERTAM  PROVISIOMS 


payment. 

SYSTEMS  EXBMPTEO 
Of  THE  ACT: 

None. 
09-70-0503 
SYSTEM  NAME: 

Intermediary  htedicare  Gaims 
Records,  HHS/HCFA/BPO 


SECURmr 
None, 


CLASSmcATKM: 


SYSTEM  LOCATION: 

Intermediaries  under  contract  to  the 
Health  Care  Finai  tcing  Administration 
and  the  Social  Security  Administration. 
Direct  inquiries  f^r  Intennediary 
locations  to:  HCF  A.  Bureau  of  Program 
Operations,  OfBcs  of  Contracting  and 
Financial  Managjiment,  Division  of 
Acquisition  and  Contracts,  Contractor 
Operations  Brancii,  Meadows  East 
Building,  Room  332. 6325  Security 
Boulevard,  Baltimore.  Maryland  21207- 
5187. 

CATEGORIES  Of  mO<V|K>UALS  COVERED  BY  THE 
SYSTEM: 

whose  behalf 

claims  for 
a  reasonable  cost 

parts  A  and  B,  or 
icare,  or  individuals 
in  an  eipployer  group 
n  covers  the 
Medicare. 


ion 


Beneficiaries 
providers  have  sx^mitted 
reimbursement 
basis  under  Medi^iare 
are  eligible  for 
whose  enrollmen 
health  benefits 
beneficiary  undei 


CATEGORIES  OF  REtt  ROSM  THE  SYSTEM: 

Billing  for  Med  cal  and  Other  Health 
Services:  Unifonr  bill  for  provider 
services  or  equiva  lent  data  in  electronic 
format,  and  Medi(  are  Secondary  Payer 
records  containing  other  third  party 
liability  insurance  information 
necessary  for  appropriate  Medicare 
claims  payment  and  other  dociunents 
used  to  support  payments  to 
beneficiaries  an«i  providers  of  services. 
These  forms  cont^  the  beneficiary's 
name,  sex,  health  Insurance  claim 
number,  address,  date  of  birth,  medical 
record  number,  pxlior  stay  information, 
provider  name  anil  address,  physician's 
name  and/or  iden  ification  number. 


warranty  information  when  pacemakers 
are  implanted  or  explanted,  date  of 
admission  and  discharge,  other  health 
insurance,  diagnosis,  surgical 
procedures,  a  statement  of  services 
rendered  for  related  charges  and  ofher 
data  needed  to  substantiate  claims. 

The  following  elements  are  outpatient 
data  provided  to  Medicare 
intermediaries  by  rehabilitaUoa 
agencies,  skilled  nursing  facilities, 
hospital  outpatient  departments,  home 
intravenous  drug  providers  and  home 
health  agencies  that  provide  physical 
therapy  in  addition  to  home  health 
services: 

•  Outpatient's  name. 

•  HI  number. 

•  Admission  data  to  provider. 

•  Place  treatment  rendered. 

•  Number  of  visits  since  start  of  care. 

•  Diagnosis. 

•  Diagnosis  requiring  treatment. 

•  Onset  of  condition  for  which 
treatment  is  being  sought. 

•  Dates  of  previous  therapy  for  same 
diagnosis. 

•  Other  therapy  outpatient  is 
currently  receiving.  ^ 

•  Observations. 

•  Precautions  and  medical 
equipment. 

•  Functional  status  immediately  prior 
to  this  therapy. 

•  Types  of  treatment — modalities. 

•  Frequency  of  treatment 

•  Expected  duration  of  treatment 

•  Rehabilitation  potential. 

•  Level  of  communication  potential. 
^Average  time  per  visits. 

•  Goals. 

•  Statement  of  problem  at  beginning 
of  billing  period. 

•  Changes  in  problem  at  end  of 
billing  period. 

•  Signature  of  therapist 

•  Certification  and  recertification  by 
physician  that  services  are  to  be 
provided  from  an  established  plan  of 
care. 

•  Tests  results. 

•  Biopsy  reports. 

•  Methodsof  administration,  e.g.,  pill 
vs.  injection. 

•  Physician  orders. 

•  Procedure  codes. 

•  Changes. 

•  Weekly  progress  notes. 

•  National  Drug  Code  (NDC). 

AUTHORrrV  f  OR  MAINTENANCE  Of  THE  SYSTEM: 

Sections  1816, 1862(b)  and  1874  of 
Title  XVm  of  the  Social  Security  Act  (42 
U.S.C  1395h.  1395y(b)  and  1395kk). 

PURP0SE(S): 

To  process  and  pay  Medicare  benefits 
lo  or  on  behalf  of  eligible  individuals. 


ROUTINE  USES  Of  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Disclosure  may  be  made  to: 

(1)  Claimants,  their  authorized 
representatives  or  representative  payees 
to  the  extent  necessary  to  pursue  claims 
made  under  title  XVIIl  of  die  Sodal 
Security  Act  (Medicare). 

(2)  Third-party  contacts,  without  the 
consent  of  the  individual  to  whom  the 
information  pertains,  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capability  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for  or  entitlement  to  benefits 
under  the  Medicare  program  when: 

(a)  The  individual  is  unable  to 
provide  the  information  being  sought 
(an  individual  is  considered  to  be 
unable  to  provide  certain  types  of 
information  when  any  of  the  following 
conditions  exist:  Individual  is  incapable 
or  of  questionable  mental  capability, 
cannot  read  or  write,  cannot  afibrd  the 
cost  of  obtaining  the  information,  a 
language  barrier  exists,  or  the  custodian 
of  the  information  will  not,  as  a  matter 
of  policy  provide  to  the  individual),  or 

(b)  The  data  are  needed  to  establish  to 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following:  The  individual's 
eligibility  to  benefits  under  the 
Medicare  program;  the  amount  of 
reimbursement  of  any  case  in  which  the 
evidence  is  being  reviewed  as  a  result  of 
suspected  abuse  or  fraud,  concern  for 
program  integrity,  or  for  quality 
appraisal,  or  evaluation  and 
measurement  of  systems  activities. 

(3)  Third-party  contacts  where 
necessary  to  establish  or  verify 
information  provided  by  representative- 
payees  or  payee  applicants. 

(4)  The  Treasury  Department  for 
investigating  alleged  theft,  forgery,  or 
unlawful  negotiations  of  Medicare 
reimbursement  checks. 

(5)  The  U.S.  Postal  Service  for     . 
investigating  alleged  forgery  or  theft  of 
Medicare  checks. 

(6)  The  Department  of  Justice  for 
investigating  and  prosecution  violations 
of  the  Social  Security  Act  to  which 
criminal  penalties  attach,  or  other 
criminal  statutes  as  they  pertain  to 
Social  Security  Act  programs,  for 
representing  the  Sea«tary.  and  for 
investigating  issues  of  fraud  by  agency 
officers  or  employees,  or  violation  of 
civil  rights. 

(7)  The  Railroad  Retirement  Board  for  - 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Acts 
relating  to  railroad  employment 


(8)  Peet  Review  OrganizatioDs  and 
Quality  Review  Organizations  in 
connection  with  their  review  of  claims, 
or  in  connection  with  studies  or  other 
review  activities,  conducted  pursuant  to 
Part  B  of  Title  XI  of  the  Siodal  Securiry 
Act  -^ 

(9)  State  Licensing  Boards  for  review 
of  unethical  practices  or 
nonprofessional  conduct. 

(10)  Providers  and  supphers  of 
services  (and  their  authorized  billing 
agents)  directly  or  dealing  through  fiscal 
intermediaries  or  carriers,  for 
administration  of  provisions  of  title 

xvm. 

(11)  An  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
maintenance  of  health  if  HCF  A: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained: 

b.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished: 

c.  Requires  the  information  recipient 
to: 

( 1 )  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earfiest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  wath  the 
purpose  of  the  prefect,  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nafure  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  authorization  of 
HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  reseaidi 
subjects  to  be  identified  is  removed  or 
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(8)  PeetReview  Orgamzatioos  and 
Quality  Review  Organizations  in 
connection  with  their  review  of  claims, 
or  in  connection  with  studies  or  other 
review  activities,  conducted  pursuant  to 
Part  B  of  Title  XI  of  the  Social  Security 
Act. 

(9)  State  Licensing  Boards  for  review 
of  unethical  practices  or 
nonprofessional  conduct. 

(10)  Providers  and  supphers  of 
services  (and  their  authorized  bilhng 
agents)  directly  or  dealing  through  fiscal 
intermediaries  or  carriers,  for 
administration  of  provisions  of  title 

xvm. 

(11)  An  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
maintenance  of  health  if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  imder  which  the  record  was 
provided,  collected,  or  obtained: 

b.  Determines  that  the  pvupose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomphshed  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomphshed: 

c  Requires  the  information  recipient 
to: 

( 1 )  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earhest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  prefect,  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nafure  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  hi  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  authorization  of 
HCFA; 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  researdi 
subjects  to  be  identified  is  removed  or 


destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit; 

(d)  When  required  by  law. 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willii^ness  to 
abide  by  the  provisions. 

(12)  State  welfare  departments 
pursuant  to  agreements  with  the 
Department  of  Health  and  Human 
Services  for  administration  of  State 
supplementation  payments  for 
determination  of  ehgibihty  for 
Medicaid,  for  enrollment  of  welfare 
recipients  ior  medical  insurance  under 
section  1843  of  the  Social  Security  Act 
for  quality  control  studies,  for 
determining  eligibihty  of  recipients  of 
assistance  under  titles  IV  and  XIX  of  the 
Social  Security  Act,  and  for  the 
complete  administration  of  the 
Medicaid  program. 

(13)  A  congressional  office  bom  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
at  the  request  of  that  individual. 

(14)  State  audit  agencies  in 
connection  with  the  audit  of  Medicaid 
eligibility  considerations. 

(15)  The  Department  of  Justice,  to  a 
court  or  other  tribimal,  or  to  another 
party  before  such  tribunal,  when: 

(a)  HHS,  or  any  component  thereof,  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee,  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  hkely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Departmenl  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  htigation  and 
would  help  in  the  eflective 
representation  of  the  government  party, 
provided,  however,  that  in  such  case. 
HHS  determmes  that  such  disclosiu«  is 
compatible  vrith  the  purpose  for  which 
the  records  were  collected. 

(16)  Senior  citizen  volunteers  working 
in  the  intermediaries'  and  carriers' 
offices  to  assist  Medicare  beneficiaries 
In  response  to  beneficiaries  requests  for 
assistance. 

(17)  A  contractor  working  with 
Medicare  carriers/intermediaries  to 
identify  and  recover  erroneous  Medicare 
payments  for  which  workers' 
compensation  programs  are  hable. 

(18)  State  and  other  governmental 
Workers'  Compensation  Agencies 
working  with  the  Health  Care  Financing 
Administration  to  assure  that  workers' 


compensation  payments  are  made 
where  Medicare  has  erroneously  paid 
and  workers'  compensation  programs 
are  liable. 

(19)  Insurance  companies,  self- 
insurers.  Health  Maintenance 
Organizations,  multiple  employer  trusts 
and  other  groups  providing  protection 
against  medical  expenses  of  their 
enroUees.  Information  to  be  disclosed 
shall  be  hmited  to  Medicare  entitlement 
data.  La  order  to  receive  this  information 
the  entity  must  agree  to  the  following 
conditions: 

a.  To  certify  that  the  mdividual  about 
whom  the  information  is  being  provided 
is  one  of  its  insured: 

b.  To  utiUze  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims;  and 

c.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it. 

(20)  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
odierwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
prc^granuning.  operation,  user 
assistance,  or  maintenance  for  ADP  or 
telecommunications  systems  containing 
or  supporting  records  in  the  system. 

(21)  To  any  agency  of  a  State 
Government,  or  estabhshed  by  State 
law,  for  purposes  of  determining, 
evaluating  and/or  assessing  cost, 
effectiveness,  and/or  the  quahty'of 
health  care  services  provided  in  the 
State,  if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
hmitations  under  which  the  data  were 
provided,  collected,  or  obtained; 

b.  EstabUshes  that  the  data  are  exempt 
from  disclosure  under  the  Stale  and/or 
local  Freedom  of  Information  Act;. 

c.  Determmes  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Caimot  reasonably  be 
accomphshed  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  fhe 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring;  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished;  and 

d.  Requires  the  recipient  to: 

(1)  Estabhsh  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Removed  or  destroy  the 
information  that  ailou's  the  individu.il 
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to  t>e  identiSed  at  tie  earliest  time  at 
which  removal  or  dpstruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  requfest,  unless  the 
recipient  presents  a  i  adequate 
justification  for  retaining  such 
information; 

(3)  Make  no  furth3r  use  or  disclosure 
of  the  record  excepi ; 

(a)  In  emergency  :ircumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  condition: ;,  and  with  written 
authorization  of  HC  FA; 

(c)  For  disclosure  to  a  properly 
identified  person  fc  r  the  purpose  of  an 
audit  related  to  the  Koject.  if 
information  that  w(  uld  enable  project 
subjects  to  be  ident  fied  is  removed  or 
destroyed  at  the  eai  iest  opportunity 
consistent  with  the  purpose  of  the 
audits;  or 

(d)  When  require  1  by  law;  and 

(4)  Secure  a  writt  ;n  statement 
attesting  to  the  reci  )ient"s 
understanding  of  ai  d  willingness  to 
abide  by  these  prov  sions.  The  recipient 
must  agree  to  the  fo  lowing: 

(1)  Not  to  use  the  data  for  purposes 
that  are  not  related  o  the  evaluation  of 
cost,  quality,  and  el  Fectiveness  of  care; 

(2)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possi  ilities  that 
beneficiaries  could  3e  identified  (i.e., 
the  data  must  not  b  s  beneficiary-specific 
and  must  be  aggreg;  ited  to  level  when  no 
data  cells  have  ten  i  »r  fqwer 
beneficiaries);  and 

(3)  To  submit  a  c  ipy  of  any 
aggregation  of  the  c  ita  intended  for 
publication  to  HCF  ^  for  approval  prior 
to  publication. 

(22)  To  insurers,  mderwriters,  third 
party  administrator ;  (TPAs),  self- 
insurers,  group  hea  th  plans,  employers, 
health  maintenance  organizations,     . 
health  and  welfare  )enefit  funds. 
Federal  agencies,  a  State  or  local 
government  or  poU  ical  subdivision  of 
either  (when  the  or  ;anization  has 
assumed  the  role  o:  an  insurer, 
underwriter,  or  thii  i  party 
administrator,  or  in  the  case  of  a  State 
that  assumes  the  lii  bilities  of  an 
insolvent  insurer,  t  irough  a  State 
created  insolvent  ir  surers  pool  or  fund), 
multiple-employer  Tusts,  no-fault, 
medical,  automobih insurers,  workers' 
compensation  earn  ;rs  or  plans,  liability 
insurers,  and  other  groups  providing 
protection  against  r  ledical  expenses 
who  are  primary  pt  yers  to  Medicare  in 
accordance  with  42  U.S.C.  1395y(b).  or 
any  entity  having  k  lowledge  of  the 
occurrence  of  any  e  vent  affecting  (A)  an 
individual's  right  t(  i  any  such  benefit  or 
payment.  Or  (B)  th<  initial  or  continued 


right  to  any  such  benefit  or  payment  (for 
example,  a  State  Medicaid  Agency,  State 
Workers'  Compensation  Board,  or 
Department  of  Motor  Vehicles)  for  the 
purpose  of  coordination  of  benefits  with 
the  Medicare  program  and 
implementation  of  the  Medicare 
Secondary  Payer  provisions  at  42  U.S.C. 
implementation  of  the  Medicare 
Secondary  Payer  provisions  at  42  U.S.C. 
1395y(b).  The  information  HCFA  may 
disclose  will  be: 

•  Beneficiary  Name. 

•  Beneficiary  Address. 

•  Beneficiary  Health  bisurance  Claim 
Number. 

•  Beneficiary  Social  Security 
Number. 

•  Beneficiary  Sex. 

•  Beneficiary  Date  of  Birth. 

•  Amount  of  Medicar&Conditional 
Payment. 

•  Provider  Name  and  Number. 

•  Physician  Name  and  Number. 

•  Supplier  Name  and  Number. 

•  Dates  of  Service. 

•  Nature  of  Service. 

•  Diagnosis. 

The  administer  the  Medicare 
Secondary  Payer  provision  at  42  USC 
1395y(b)  (2),  (3),  and  (4)  more 
effectively,  HCFA  would  receive  (to  the 
extent  that  it  is  available)  and  may 
disclose  the  following  types  of 
information  from  insurers,  underwriters, 
third  party  administrator,  self-insurers, 
etc.: 

•  Subscriber  Ncime  and  Address. 

•  Subscriber  Date  of  Birth. 

•  Subscriber  Social  Security  Number. 

•  Dependent  Name. 

•  Dependent  Date  of  Birth. 

•  Dependent  Social  Security  Number, 

•  Dependent  Relationship  to 
Subscriber. 

•  Insurer/Undenvriter/TPA  Name 
and  Address. 

•  •  Insurer/Underwriter/TPA  Group 
Number. 

•  Insurer/Underwriter/Group  Name. 

•  Prescription  Drug  Coverage. 

•  Policy  Number. 

•  Effective  Date  of  Coverage. 

•  Employer  Name,  Employer 
Identification  Number  (EIN)  and 
Address. 

•  Employment  Status. 

•  Amounts  of  Payment. 
To  administer  the  Medicare 

Secondary  Payer  provision  at  42  USC 
12395(b)(1)  more  effectively  for  entities 
such  as  Workers  Compensation  carriers 
or  boards,  liability  insurers,  no-fault  and 
automobile  medical  policies  or  plans, 
HCFA  would  receive  (to  the  extent  that 
it  is  available)  and  may  disclose  the 
following  information: 

•  Beneficiary's  Name  and  Address. 

•  Beneficiary's  Date  of  Birth. 


•  Beneficiary's  Social  Security 
Number. 

•  Name  of  Insured. 

•  Insurer  Name  and  Address. 

•  Type  of  coverage;  automobile 
medical,  no-fault,  liability  payment,  or 
workers'  compensation  settlement. : 

•  Insured's  Policy  Number. 

•  Effective  Date  of  Coverage. 

•  Date  of  accident,  injury  or  illness. 

•  Amount  of  payment  under  liability,, 
no-fault,  or  automobile  medical  policies, 
plans,  and  workers  compensation 
settlements. 

•  Employer  Name  and  Address    . 
(Workers'  Compensation  only). 

•  Name  of  insured  could  be  the  driver 
of  the  car,  a  business,  the  benefic  iary 
(i.e.,  the  name  of  the  individual  or  entity 
which  carries  the  insurance  policy  or 
plan). 

In  order  to  receive  this  information 
the  entity  must  agree  to  the  following 
conditions: 

a.  To  utilize  the  information  solely  for 
the  purpose  of  coordination  of  benefits 
with  the  Medicare  program  and  other 
third  party  payer  in  accordance  with  42 
U.S.C.  1395y(b); 

b.  To  safeguard  the  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it; 

c.  To  prohibit  the  use  of  beneficiary- 
specific  data  for  purposes  other  than  for 
the  coordination  of  benefits  among  third 
party  payers  and  the  Medicare  program. 
This  agreement  would  allow  the  entities 
to  use  the  information  to  determine 
cases  where  they  or  other  third  party 
payers  have  primary  responsibility  for 
payment.  Excunples  of  prohibited  uses 
would  include  but  are  not  limited  to; 
creation  of  a  mailing  list,  sale  or  transfer 
of  data. 

— To  administer  the  MSP  provisions 
more  effectively,  HCFA  may  receive 
or  disclose  the  following  types  of 
information  fi'om  or  to  entities 
including  insurers,  underwriters,. 
TPAs,  and  self-insured  plans, 
concerning  potentially  affected 
individuals: 

•  Subscriber  Health  Insurance  Claim 
Number. 

•  Dependent  Name. 

•  Funding  arrangements  of  employer 
group  health  plans,  for  example, 
contributory  or  non-contributory  plan, 
self-insured,  re-insured,  HMO,  TPA 
insurance. 

•  Claims  payment  information,  for    - 
example,  the  amount  paid,  the  date  of 
payment,  the  name  of  the  insurer  or 
payer. 

•  Dates  of  employment  including 
termination  date,  if  appropriate. 

•  Number  of  full  and/or  part-time 
employees  in  the  current  and  preceding 
calendar  years. 


•  Employment  status  of  subscriber, 
for  example  full  or  part  time,  self 
employed. 

(23)  To  the  Internal  Revenue  Service 
for  the  appUcation  of  tax  penalties 
against  employers  and  employee 
organizations  that  contribute  to 
Employer  Group  Health  Plans  or  Large 
Group  Health  Plans  that  are  not  in 
compliance  with  42  U.S.C  1395y(b). 

(24)  To  servicing  Fiscal  Intermediary/ 
Carrier  banks.  Automated  Clearing 
Houses,  VANS  and  provider  banks  to  the 
extent  necessary  to  transfer  to  providers 
electronic  remittance  advice  of 
Medicare  payments,  and  voth  respect  to 
provider  banks,  to  the  extent  necessary 
to  provide  account  management  siarvices 
to  providers  using  this  information.  See 
SUPPLEMEH7ARV  INFORMATION. 

POLICIES  AND  PRACTICES  FOR  STORING, 

RETHirv»No.  ACCBSsma,  retaining,  and 

DiSPOSNG  CIS  RECORDS  «  THE  SYSTEM: 
STORAGE: 

Records  maintained  on  pa()er  forms 
andVor  electronic  media. 

RETRIEVABIUTV: 

The  system  is  indexed  by  health 
insurance  claim  nun)ber.  The  record  is 
prepared  by  the  hospital  or  other 
provider  with  identifying  information 
received  from  the  beneficiarykto 
establi^  eligibihty  for  Medicare  and 
document  and  support  payments  to 
providers  by  the  intermediaries.  The  bill 
data  are  forwarded  to  the  Health  Care 
Financing  Administration,  Bureau  of 
Data  Management  and  Strategy, 
Baltimore,  MD,  where  they  are  used  to 
update  the  central  office  records. 

SAFEGUARDS:  :"" 

Disclosure  of  records  is  limited. 
Physical  safeguards  are  established  in 
accordance  with  Department  standards 
and  National  Institute  of  Standards  and 
Technology  guidelines  (e.g.,  security 
codes)  will  be  used,  limiting  access  to 
authorized  personnel.  System  securities 
are  established  in  accordance  with  HHS 
Liformation  Resource  Management 
(IRM)  Qrcular  #10,  Automated 
information  Systems  Security  Program, 
and  HCFA  Automated  Infonnatioii 
Systems  (AIS)  Guide.  Sy.stem  Security 
Policies. 

RETEMTION  AND  OtSPOSAL: 

Records  are  closed  out  at  the  end  of 
the  calendar  year  in  which  paid,  held  2 
more  years,  transferred  to  the  Federal 
Re(X)rds  Center  and  destroyed  after 
another  6  years. 

SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Health  Care  Financing 
Administration,  Director,  Bureau  of 
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•  Employment  status  of  subscriber, 
for  example  full  or  part  time,  self 
employed. 

(23)  To  the  Internal  Revenue  Sendee 
for  the  appUcation  of  tax  penalties 
against  employers  and  employee 
organizations  that  contribute  to 
Employer  Group  Health  Plans  or  Large 
Group  Health  Plans  that  are  not  in 
compliance  with  42  U.S.C  1395y(b). 

(24)  To  servicing  Fiscal  Intermediary/ 
Carrier  banks.  Automated  Clearing 
Houses,  VANs  and  provider  banks  to  the 
extent  necessary  to  transfer  to  providers 
electronic  remittance  advice  of 
Medicare  payments,  and  with  respect  to 
provider  banks,  to  the  extent  necessary 
to  provide  account  management  siarvices 
to  providers  using  this  information.  See 
SUPPLEMENTARY  INFCBMATJON. 

POUCIES  AND  PRACTICES  TOU  STORING, 
RETRIEVIN^i,  ACCESSING,  RFT AIMING.  AND 
0SPOSf^fG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maiiifained  on  paper  forms 
and/or  electronic  media. 


RETRIEVABIUTY: 

The  system  is  indexed  by  health 
insurance  claim  nuUjber.  The  record  is 
prepared  by  the  hospital  or  other 
provider  with  identifying  information 
received  from  the  beneficiary  to 
establi^  ehgibihty  for  Medicare  and 
document  and  support  payments  to 
providers  by  the  intermediaries.  The  bill 
data  are  forwarded  to  the  Health  Care 
Financing  Administration,  Bureau  of 
Data  Management  and  Strategy, 
Baltimore,  MD,  where  they  are  used  to 
update  the  cenlral.office  records. 

SAFEGUARDS: 

Disclosure  of  records  is  limited. 
Physical  safeguards  are  established  in 
accordance  with  Department  standards 
and  National  Institute  of  Standards  and 
Technology  guidelines  (e.g.,  security 
codes)  will  be  used,  limiting  access  lo 
authorized  personnel.  System  securities 
are  established  in  accordance  with  HHS 
Liformation  Resource  Management 
(IRM)  Circular  #10,  Automated 
information  Systems  Security  Prograin, 
and  HCFA  Automated  Informatioii 
Systems  (AIS)  Guide.  System  Security 
Policies. 

RETEMTtON  AND  DISPOSAL.- 

Records  are  closed  out  at  the  end  of 
the  calendar  year  in  which  paid,  held  2 
more  years,  transferred  to  the  Federal 
Re(X)rds  Center  and  destroyed  after 
another  6  years. 

SVSTEM  MANAG£II(S)  AND  AOORESS: 

Health  Care  Financing 
Administration,  Director,  Bureau  of 


Program  Operations,  6325  Security 
Boulevard,  Baltimore,  MD  21207. 

NOTIFICATION  PROCEDURE: 

Inquiries  and  requests  for  system 
records  should  be  addressed  to  the 
social  security  office  nearest  the 
requester's  residence,  the  appropriate 
intermediary,  the  HCFA  Regional  Office, 
or  to  the  system  manager  named  above. 
The  individual  should  furnish  his  or  her 
health  insurance  number  and  name  as 
shovkTi  on  social  security  records.  An 
individual  who  requests  notification  of 
or  access  to  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  proctidures.  ^ 
Requesters  should  also  reasonably  j 
specify  the  records  contents  being«-J 
sought.  These  procedures  are  in  % 

accordance  with  Department 
Regulations,  45  CFR  5b.5(a)(2). 

CONTESTING  RECORD  PROCBMWES: 

Cxintact  the  official  at  the  address 
specified  under  notification  procedure 
above,  and  reasonably  identify  the 
record  and  specify  the  irJormation  to  be 
contested.  State  the  coritK^tive  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
These  procedures  are  in  accordance 
with  Department  Regulations,  45  CFR 
5b.7. 

RECORD  SOURCE  CATEGORIES: 

The  identifying  informiation  contained 
in  these  records  is  obtained  by  the 
provider  from  the  individual  or.  in  the 
case  of  some  Medicare  secondary  payer 
situations,  through  third  party  contacts. 
-The  medical  information  is  entered  by 
the  provider  of  medical  services.  ' 

SVSTEfiS  EXEMPTED  FROM  CERTAJN  PROVISIONS 
OF  THE  ACT: 

None. 
IKR  Doc.  94-17621  Filed  7-20-94;  8:45  am) 
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Social  Securtty  Adminlstratton 

Privacy  Act  o1 1974;  Report  of  Revised 
System  of  Records 

AGENCY:  Social  Security  Administration 
(SSA),  Department  of  Health  and 
'  Hiunan  Services  (HHS). 
ACTION;  Revision  to  a  system  of  records. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)  (11)).  we 


are  issuing  public  notice  of  our  intent  to 
revise  the  name  and  description  of  a 
system  of  records  entitled  "Master  Files 
of  Social  Security  Number  Holders 
HHS/SSA/OSR,  D9-60-0058"  (last 
published  at  58  FR  35025.  lune  30. 
1993). 

DATES:  The  proposed  changes  wrill 
become  effective  as  proposed,  without 
further  notice  on  August  30, 1994, 
unless  we  receive  comments  on  or 
before  that  date  which  would  warrant 
our  preventing  the  changes  from  takinc 
effect.  *' 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer,  Social 
Security  Administration,  room  3-D-l 
Operations  Building,  6401  Security 
Boulevard.  Baltimore,  MD  21235.  All 
comments  received  will  be  available  for 
public  inspection  at  that  address.     . 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stanley  Hanna,  Social  Insurance 
Specialist,  3-I>-l  Operations  Building, 
6401  Security  Boulevard,  Baltimore,  MD 
21235,  telephone  (410)  966-7077. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  Proposed  Revision 

We  are  changing  the  name  of  the 
^IJitem  of  records  and  the  description  of 
its  purpose  to  clarify  the  fact  that  it 
includes  appUcations  for  Social  Security 
numbers  (SSNs)  submitted  with 
suspicious  or  fraudulent  evidence,  as 
well  as  the  records  of  individuals  who 
have  applied  for  and  been  assigned 
SSNs.  The  vast  majority  of  SSN 
applications  with  complete  evidence  are 
soon  approved  and  SSNs  are  assigned  to 
the  apphcants  in  a  few  days.  In  some 
cases,  however,  an  application  may  be 
held  and  a  record  maintained  for  up  to 
120  days  while  SSA  determines  whether 
the  evidence  of  identity,  age  or 
citizenship/alien  status  is  proper  and 
authentic.  SSA  disallows  applications 
which  are  supported  by  fraudulent 
documents,  and  maintains  records  of 
such  applications.  These  records 
prevent  individuals  whose  applications 
are  supported  by  fraudulent  or 
•suspicious  documents  from  obtaining 
SSNs  by  visiting  other  SSA  offices 
which  might  unwittingly  accept  these 
documents. 
Besides  changing  the  name  of  the 
.  system  and  showraig  that  its  purpose 
includes  protecting  again^  SSN 
applications  supported  by  suspicious  or 
fraudulent  evideace.  we  have  changed 
some  of  the  other  language: 

•  To  show  that  the  system  covers 
paper  applications  for  SSNs  as  well  as, 
electronic  records,  and 

•  To  explain  how  a  record  is  retrieved 
when  it  does  not  include  an  S.SN. 
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II.  Effect  of  the  Proppsed  Changes  on 
Individual  Rights 

The  proposed 
types  of  information]  which 
maintains  about 
SSNs.  They  will 
individuals'  rights. 

Dated:  July  12. 1994 
Shirley  S.  Chater. 

Commissioner  ofSocic^  Security. 

09-60-0058 
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SYSTEM  NAME: 


Master  Files  of  So  ;ial 
Number  (SSN)  Holders 
Applications,  HHS/ 


Security 
and  SSN 
$SA/OSR. 


SECURTTY  CLASSIFICATION 

None. 


SYSTEM  LOCATIONS: 


Social  Security 
of  Systems  OperatJ 
Boulevard, 

Social  Security 
of  Central  Record: 
West  Building, 
Baltimore.  MD  21 


Adniinistration,  Office 
ons.  6401  Security 
Baltimbre,  MD  21235 
Adnjinistration,  Office 
Operations,  Metro 
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contractor  addresses ) 
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CATEGORIES  OF  iNO(V)DU|VLS  COVERED  BY  THE 
SYSTEM: 


This  system 
indixidual  who  has 
obtained  a  Social 
(SSN)  and  of  each 
application  was  su 
documents  which 
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determined  to  be 
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CATEGORIES  OF  RECORD  >  IN  THE  SYSTEM 


conta  ,ns 


e( 


This  system 
information  receiv 
applications  for 
and  place  of  birth 
names,  and  race/i 
changes  in  the 
applications  that  an 
SSN  holders.  It  also 
applications  su 
suspected  or 
fraudulent,  along 
addresses  of  the 
such  applications 
the  documentation 
submitted.  Cross 
noted  where  multip 
been  issued  to  the 
an  indication  may 
benefit  claim  has 
particular  SSN(s) 


Federal  Register  / 


contains  a  record  of  each 
pplied  for  and 
Sefcurity  number 
ir  dividual  whose 
p  jorted  by 

suspected  to  be 


ing  verified  with 
<  T  have  been 


all  of  the 
on  original 
(e.g..  name,  date 
,  both  parents' 
ic  data),  and  any 

on  the 
submitted  by  tlie 
contains 

by  evidence 

to  be 
the  mailing 

who  filed 
descriptions  of 
-hich  they 

maybe 
e  numbers  have 

individual  and 
shown  that  a 
made  under  a 


SS^s 

Si!X 

eth  1 
infor  nation 


ppor  ed 
•  determ  Jied 
with 
ind  viduals 
ai  d 


ref  jrences  i 


s<me 
b; 


bem 


AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  205(a)  and  205(c)(2)  of  the 
Social  Security  Act. 

PURPOSE(S): 

Information  in  this  system  is  used  by 
the  Social  Security  Administration 
(SSA)  to  assign  SSNs.  The  information 
also  is  used  for  a  number  of 
administrative  purposes,  such  as: 

•  By  SSA  components  for  various 
title  II,  XVI,  and  XVIII  claims  purposes 
including  usage  of  the  SSN  itself  as  a 
case  control  number  and  a  secondary 
beneficiar>'  cross-  reference  control 
number  for  enforcement  purposes  and 
use  of  the  SSN  record  data  for 
verification  of  claimant  identity  factors 
and  for  other  claims  purposes  related  to 
establishing  benefit  entitlement; 

•  By  SSA  as  a  basic  control  for 
retained  earnings  information; 

•  By  SSA  as  a  basic  control  and  data 
source  to  prevent  issuance  of  multiple 
SSNs; 

•  As  the  means  to  identify  reported 
names  or  SSNs  on  earnings  reports; 

•  For  resolution  of  earnings 
discrepancy  cases; 

•  For  statistical  studies; 

•  By  the  Department  of  Health  and 
Human  Services  (HHS).  Office  of 
Inspector  General.  Office  of  Audit 
Services,  for  auditing  benefit  payments 
under  Social  Security  programs; 

•  By  the  HHS  Office  of  Child  Support 
Enforcement  for  locating  parents  who 
owe  child  support; 

•  By  the  National  Institute  of 
Occupational  Safety  and  Health  for 
epidemiological  research  studies 
required  by  the  Occupational  Safety  and 
Health  Act  of  1974; 

•  By  the  SSA  Office  of  Refugee 
Resettlement  for  administering  Cuban 
refugee  assistance  payments;  and 

•  By  the  HHS  Health  Care  Financing 
Administration  for  administering  Title 
XVIII  claims. 

Information  in  this  system  is  also 
used  by  SSA  to  prevent  the  processing 
of  an  SSN  card  application  for  an 
individual  whose  application  is 
identified  as  having  been  supported  by 
evidence  that  either: 

•  Is  suspect  and  being  verified,  or 

•  Has  been  determined  to  be 
fraudulent. 

With  this  system  in  place,  clerical 
investigation  and  intervention  is 
required.  Social  Security  offices  are 
alerted  in  case  an  applicant  attempting 
to  obtain  an  SSN  might  visit  other 
offices  and  might  attempt  to  find  one 
which  would  unwittingly  accept 
fraudulent  documentation. 


ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine 
uses  as  indicated  below: 

1.  Employers  are  notified  of  the  SSNs  . 
of  employees  in  order  to  complete  their 
records  for  reporting  wages  to  SSA 
pursuant  to  the  Federal  Insurance 
Contributions  Act  and  section  218  of  the 
Social  Security  Act. 

2.  To  State  welfare  agencies,  upon 
written  request,  of  the  SSNs  of  Aid  to 
Families  with  Dependent  Children 
applicants  or  recipients. 

3.  To  the  Department  of  Justice  (DOJ), 
Federal  Bureau  of  Investigation  and 
United  States  Attorneys,  for 
investigating  and  prosecuting  violations 
of  the  Social  Security  Act. 

4.  To  the  DOJ.  Immigration  and 
Naturalization  Service,  for  the 
identification  and  location  of  aliens  in 
the  United  States  pursuant  to  requests 
received  under  section  290(c)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1360(c)). 

5.  To  a  contractor  for  the  purpose  of 
collating,  evaluating,  analyzing, 
aggregating  or  otherwise  refining 
records  when  SSA  contracts  with  a 
private  firm.  (The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records.) 

6.  To  the^ailroad  Retirement  Board 
for: 

(a)  Administering  provisions  of  the 
Railroad  Retirement  and  Social  Security 
Acts  relating  to  railroad  employment; 
and 

(b)  Administering  the  Railroad 
Unemployment  Insurance  Act. 

7.  To  the  Department  of  Energy  for  its 
study  of  the  long-term  effects  of  low- 
level  radiation  exposiure. 

8.  To  the  IDepartment  of  the  Treasury 
for: 

(a)  Tax  administration  as  defined  in 
section  6103  of  the  Internal  Revenue 
Code  (26  U.S.C.  6103);  and 

(b)  Investigating  the  alleged  theft, 
forgery,  or  imlavyrful  negotiation  of 
Social  Security  checks. 

9.  To  a  congressional  office  in 
response  to  an  inquiry  from  the  office 
made  at  the  request  of  the  subject  of  a 
record. 

10.  To  the  Department  of  State  for 
administering  the  Social  Security  Act  in 
foreign  countries  through  facilities  and 
services  of  that  agency. 

1 1 .  To  the  American  Institute  of 
Taiwan  for  administering  the  Social 
Security  Ac*  jn  Taiwan  through 
facilities  and  services  of  that  agency. 

12.  To  the  Department  of  Veterans 
Affairs  (DVA),  Philippines  Regional 
Ofliee,  for  administering  the  Social 
Security  Act  in  the  Phihppines  through 
facilities  and  services  of  that  agency. 


13.  To  the  Department  of  the  Interior 
for  administering  the  Social  Security 
Act  in  the  Trust  Territory  of  the  Pacific 
Islands  through  facilities  and  services  of 
that  agency. 

14.  To  the  Department  of  Labor  for: 

(a)  Administering  provisions  of  the 
Federal  Coal  Mine  Health  and  Safety 
Act;  and 

(b)  Conducting  studies  of  the 
effectiveness  of  training  programs  to 
combat  poverty. 

15.  To  DVA  for  the  following 
purposes: 

(a)  For  the  purpose  of  validating  SSNs 
of  compensation  recipients/pensioners 
in  order  to  provide  the  release  of 
accurate  pension/compensation  data  by 
DVA  to  SSA  for  Social  Security  program 
purposes;  and 

(b)  Upon  request,  for  purposes  of 
determining  eligibifity  for  or  amount  of 
DVA  benefits,  or  verifying  other 
information  with  respect  thereto. 

16.  To  Federal  agencies  which  use  the 
SSN  as  a  numerical  identifier  in  their 
recordkeeping  systems,  for  the  purpose 
of  validating  SSNs. 

17.  To  DOJ,  to  a  court,  to  another 
tribunal,  or  to  another  party  before  such 
tribunal,  when: 

(a)  SSA.  or  any  component  thereof;  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  when  DOJ  (or  SSA 
when  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  when  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components 

is  a  party  to  litigation  or  has  an  interest 
in  such  htigation.  and  SSA  determines 
that  the  use  of  such  records  by  DOJ,  the 
tribunal,  or  other  party  before  such 
tribunal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  SSA  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
disclosed. 

Wage  and  other  information  that  is 
subject  to  disclosure  provisions  of  the 
Internal  Revenue  Code  (IRC)  will  not  be 
disclosed  under  this  routine  use  unless 
disclosure  is  expressly  permitted  by  the 
IRC. 

18.  To  State  audit  agencies  for 
auditing  State  supplementation 
payments  and  Medicaid  eligibiUty 
considerations. 

19.  Information  necessary  to 
adjudicate  claims  filed  under  an 
international  Social  Security  agreement 
that  the  United  States  has  entered  into 
pursuant  to  section  233  of  the  Social 
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13f  To  the  Department  of  the  hiterior 
for  administering  the  Social  Security 
Act  in  the  Trust  Territory  of  the  Pacific 
Islands  through  facilities  and  services  of 
that  agency. 

14.  To  the  Department  of  Labor  for: 
(a)  Administering  provisions  of  the 

Federal  Coal  Mine  Health  and  Safety. 
Act;  and 

flj)  Conducting  studies  of  the 
effectiveness  of  training  programs  to 
combat  poverty. 

15.  To  DVA  for  the  following 
purposes: 

(a)  For  the  purpose  of  validating  SSNs 
of  compensation  recipients/pensioners 
in  order  to  provide  the  release  of 
accurate  pension/compensation  data  by 
DVA  to  SSA  for  Social  Security  program 
purposes;  and 

(b)  Upon  request,  for  purposes  of 
determining  ehgibiUty  for  or  amount  of 
DVA  benefits,  or  verifying  other 
information  wixh  respect  thereto. 

16.  To  Federal  agencies  which  use  the 
SSN  as  a  numerical  identifier  in  their 
recordkeeping  systems,  for  the  purpose 
of  validating  SSNs. 

17.  To  DO],  to  a  court,  to  another 
tribunal,  or  to  another  party  before  such 
tribunal,  when: 

(a)  SSA,  or  any  component  thereof;  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  when  DOJ  (or  SSA 
when  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  when  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components 

is  a  party  to  litigation  or  has  an  interest 
in  such  htigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ,  the 
tribunal,  or  other  party  before  such 
triJDunal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  SSA  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
disclosed. 

Wage  and  other  information  that  is 
subject  to  disclosure  provisions  of  the 
Internal  Revenue  Code  (IRC)  will  not  be 
disclosed  under  this  routine  use  unless 
disclosure  is  expressly  permitted  by  the 
IRC. 

18.  To  State  audit  agencies  for 
auditing  State  supplementation 
payments  and  Medicaid  eligibiUty 
considerations. 

19.  Information  necessary  to 
adjudicate  claims  filed  under  an 
international  Social  Security  agreement 
that  the  United  States  has  entered  into 
pursuant  to  section  233  of  the  Social 
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Security  Act  may  be  disclosed  to  a 
foreign  country  which  is  a  party  to  that 
agreement. 

20.  To  Federal,  State,  or  local  agencies 
(or  agents  on  their  behalf)  for  the 
purpose  of  validating  SSNs  used  in 
administering  cash  or  noncash  income 
maintenance  programs  or  health 
maintenance  programs  (including 
programs  under  the  Social  Security 
Act). 

21.  To  third  party  contacts  when  the 
party  to  be  contacted  has.  or  is  expected 
to  have,  information  which  will  verify 
documents  when  SSA  is  unable  to 
determine  if  such  documents  are 
authentic. 

22.  Upon  request,  information  on  the 
identity  and  location  of  aliens  may  be 
disclosed  to  the  DOJ,  Criminal  Division, 
Office  of  Special  Investigations,  for  the 
purpose  of  detecting,  investigating,  and, 
when  appropriate,  taking  legal  action 
against  suspected  Nazi  war  criminals  in 
the  United  States. 

23.  To  the  Selective  Service  System 
for  the  purpose  of  enforcing  draff 
registration  pursuant  to  the  provisions 
of  the  MiHtary  Selective  Service  Act  (50 
U.S.C.  App.  462,  as  amended  by  section 
916ofPub.L.  97-66). 

24.  To  contractors  and  other  Federal 
agencies,  as  necessary,  for  the  purpose 
of  assisting  SSA  in  the  efficient 
administration  of  its  programs.  We 
contemplate  disclosing  information 
under  this  routine  used  only  in 
situations  in  which  SSA  may  enter  into 
a  contractual  or  similar  agreement  with 
a  third  party  to  assist  in  accomplishing 
an  agency  function  relating  to  this 
system  of  records. 

25.  Vahdated  SSN  information  may  be 
disclosed  to  organizations  or  agencies 
such  as  prison  systems  that  are  required 
by  law  to  furnish  SSA  with  SSN 
information. 

26.  Nontax  return  information  that  is 
not  restricted  from  disclosure  by  Federal 
law  may  be  disclosed  to  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  for  the  piu'pose  of 
conducting  records  management  studies 
with  respect  to  their  duties  and 
responsibilities  under  44  U.S.C.  2904 
and  2906,  as  amended  by  the  National 
Archives  and  Records  Administration 
Act  of  1984. 

27.  Disclosure  of  SSNs  and  dates  of 
birth  may  be  made  to  the  DVA  or  third 
parties  under  contract  to  that  agency  for 
the  purpose  of  conducting  DVA  medical 
research  and  epidemiological  studies. 

28.  SSN  information  may  be  disclosed 
to  the  Office  of  Personnel  Management 
(OPM)  upon  receipt  of  a  request  fi-om 
that  agency  in  accordance  with  5  U.S.C. 
8347{m)(3),  when  OPM  needs  the 


information  in  administering  its  pension 
program  for  retired  Federal  Gvil  Service 
employees. 

29.  Upon  request  by  the  Department 
of  Education,  SSNs  which  are  provided 
by  students  to  postsecondary 
educational  institutions  may  be  verified 
as  required  by  Title  IV  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1091). 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAINMG,  AND 
DISPOSING  Of  RECORDS  IN  THE  SrSTEM: 

STORAGE: 

Records  in  this  system  are  maintained 
in  paper  form  (e.g.,  paper  lists,  punch 
cards.  Forms  SS-5  (Application  for  an 
SSN).  and  systems  generated  forms); 
magnetic  media  (e.g.,  magnetic  tape  and 
disk  with  on-line  access);  and  in 
microfilm  and  microfiche  form. 

retrievability: 

Records  of  SSN  holders  are  indexed 
by  both  SSN  and  name.  Records  of 
applications  that  have  been  denied 
because  the  applicant  submitted 
fraudulent  evidence,  or  that  are  being 
verified  because  the  evidence  is 
suspected  to  be  fi^udulent,  are  indexed 
either  by  the  applicant's  name  plus 
month  and  year  of  birth,  or  by  the 
applicant's  name  plus  the  eleven-digit 
reference  number  of  the  disallowed 
application. 


SAFEGUARDS: 

Safeguards  for  automated  records 
have  been  established  in  accordance 
with  the  HHS  Automated  Data 
Processing  Manual,  "Part  6.  ADP 
Systems  Security."  This  includes 
maintaining  the  magnetic  tapes  and 
disks  within  a  secured  enclosure 
attended  by  security  guards.  Anyone 
entering  or  leaving  this  enclosure  must 
have  a  special  badge  issued  only  to 
authorized  persormel. 

For  computerized  records 
electronically  transmitted  between 
Central  Office  and  Field  Office  locations 
(including  organizations  administering 
SSA  programs  under  contractual 
agreements),  safeguards  include  a  lock/ 
unlock  password  system,  exclusive  use 
of  leased  telephone  lines,  a  terminal- 
oriented  transaction  matrix,  and  an 
audit  trail.  All  microfihn.  microfiche, 
and  paper  files  are  accessible  only  by 
authorized  personnel  who  have  a  need 
for  the  records  in  the  performance  qf 
their  official  duties. 

Expansion  and  improvement  of  SSAs 
telecommunications  systems  has 
resulted  in  the  acquisition  of  terminals 
equipped  with  physical  key  locks.  The 
terminals  also  are  fitted  with  adapters  to 
permit  the  future  installation  of  data 
encryption  devices  and  devices  to 
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permit  the  identificapon  of  terminal 
users. 

RETENTION  AND  DtSPOSAk 

All  paper  forms  ar?  retained  for  5 
years  after  they  haveibeen  filmed  or 
entered  on  tape  and  ihe  accuracy  has 
been  verified.  They  tben  are  destroyed 
by  shredding.  All  tape,  disks,  microfilm, 
and  microfiche  files  ^e  updated 
periodically.  Out-of-date  magnetic  tapes 
and  disks  are  wasedJ  Out-of-date 
microfiches  are  dispcsed  of  by  applying 
heat. 


SYSTEM  NUrtAGER  ANO  AbOflESS: 

Director.  Division  of  Data 
Enumeration,  Offi(  e 
Requirements,  See  tal 
Administration.  6^  01 
Boulevard,  Baltimore 

NOTTFICATION  PROCEDUR  -S: 


lin^ 
tp 


av<ii 


An  individual  can 
system  contains  a 
him/her  by  provid 
signature,  and  SSN 
shown  under  "Syste^ 
(Furnishing  the  SSN 
makes  searching  for 
record  easier  and 
SSN  is  unknown  or 
assigned  because  the 
presented  with  the 
verified  or  has  been 
fraudulent,  the 
provide  name,  si 
of  birth,  sex.  mother^ 
father's  name,  and 
These  procedures  an  i 
with  HHS  Regulatio 


US' 


RECORD  ACCESS  PROCEt  URES: 


determine  if  this 
record  pertaining  to 
his/her  name, 
the  address 
Manager"  above, 
is  voluntary,  but  it 
m  individual's 
ds  delay.)  If  the 
o  SSN  has  been 
evidence 
abplication  is  being 
letermined  to  be 
indivjidual  should 

,  date  and  place 
birth  name,  and 
evidence  of  identity, 
in  accordance 
45  CFR  part  5b. 


igna  ure 


Same  as  noti 
requesters  should  rei  i 
record  contents 
These  procedures  £ui  s 
with  HHS  Regul 


CONTESTING  RECORD  PRi  X^EDURES: 


lie 


Same  as  notificatii  >n 
above.  Also,  request 
reasonably  identify 
the  information  whith 
contesting,  and  state 
action  sought  and 
correction,  with 
showing  how  the  re<}ord 
untimely,  inaccuratt 
These  procedures 
with  HHS  Regulations 


th; 
sup  )ort 


RECORD  SOURCE  CATEG4  IRtES 

Information  in  thi ; 
from  SSN  applicant: 
acting  on  their  beha  f) 
assigned  to  the  individual 
internal  processes  o 


Support  and 
of  Systems 
Security 
Security 
MD  21235. 


ficati^n  procedures.  Also, 
sonably  specify  the 
whi^h  they  are  seeking. 

in  accordance 
atio^s  45  CFR  part  5b. 


procedures 
rs  should 
record,  specify 
they  are 
the  corrective 
reasons  for  the 
ing  justification 
is  incomplete, 
or  irrelevant, 
in  accordance 
45  CFR  part  5b. 


system  is  obtained 
(or  individuals 
The  SSN  itself  is 
as  a  result  of 
thissvstem. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
(FR  Doc.  94-17771  Filed  7-20-94:  8:45  ami 

BILLING  CODE  41«»-2»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-94-3798;  FR-3755-N-011 

Discrimination  in  Property  Insurance 
Under  the  Fair  Housing  Act;  Public 
Meetings 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 
ACTION:  Notice  of  Public  Meetings. 

summary:  hud  is  charged  with  the 
administration  and  enforcement  of  the 
Fair  Housing  Act,  including  the 
promulgation  of  Fair  Housing  Act, 
including  the  promulgation  of  Fair 
Housing  Act  regulations.  Prior  to 
promulgation  of  a  regulation  on 
nondiscrimination  in  property 
insurance  practices,  HUD  is  seeking 
public  comment  on  property  insurance 
practices  that  may  or  may  not  be 
discrimantory,  as  well  as  other 
comments  related  to  subject  of  property 
insurance.  This  notice  announces,  the 
dates,  and  locations  of  public  meetings 
that  will  address  the  subject  of 
discrimination  in  property  insurance 
under  the  Fair  Housing  Act. 
DATES:  See  the  Supplementary 
Information  section  of  this  notice  for  the 
dates,  locations  and  times  of  the 
meetings. 

FOR  FURTHER  INFORMATION  AND  REQUESTS 
TO  MAKE  ORAL  PRESENTATKM  CONTACT: 
Peter  Kaplan,  Director.  Office  of 
Regulatory  Initiatives  an  Federal 
Coordination,  Office  of  Fair  Housing 
and  Equal  Opportunity,  HUD,  Room 
5240,  451  Seventh  Street,  S.W., 
Washington  DC  20410-0500,  telephone 
(202)  708-2904  (not  a  toll  free  number). 
The  toll  free  TDD  number  is  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

HUD  is  committed  to  initiatives  that 
will  provide  access  to  capital  and 
economic  empowerment  for  all 
/Americans.  HUD  has  launched  creative 
programs  to  stem  disinvestment  in  cities 
and  disadvantaged  communities 
throughout  the  country,  increase  the 
flow  of  capital  into  these  communities. 


and  create  communities  of  opportunity 
throughout  the  nation. 

Among  HUD's  priorities  are:  (1) 
Empowerment  of  local  communities  by 
supporting  local  economic  development 
efforts;  (2)  expansion  of  housing 
opportunities  through  partnerships  with 
State  and  local  government  and  private 
developers  and  financial  institutions; 
and  (3)  opening  housing  markets 
through  vigorous  enforcement  of  the 
Federal  Fair  Housing  Act  (42  U.S.Q 
3601-3619).  A  critical  component  of 
these  initiatives  is  assuring  access  to 
capital  for  homeownership  and  business 
development.  Assuring  fair  access  to 
property  insurance  is  essential. 
Insurance  is  necessary  for  access  to 
capital. 

HUD  is  charged  with  the 
administration  and  enforcement  of  the 
Fair  Housing  Act,  including  the 
promulgation  of  regulations.  Prior  to 
promulgation  of  a  regulation  on  .  I 

nondiscrimination  in  property 
insurance  under  the  Fair  Housing  Act, 
HUD  is  seeking  public  comment  on: 
property  insiu-ance  practices  that  may  or 
may  not  be  discriminatory;  specific 
provisions  within  the  regulation; 
disclosure  requirements  and  best 
practices. 

This  notice  announces  four  public 
meetings  to  lie  conducted  by  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  of  HUD  (Assistant 
Secretary)  to  hear  oral  presentations 
from  interested  parties  on 
discrimination  in  property  insurance 
under  the  Fair  Housing  Act. 

II.  Dates,  Locations  and  Times  of  Public 
Meetings 

First  Meeting 

The  first  meeting  will  be  held  in 
Chicago,  Ilhnois,  on  Thursday,  August 
18. 1994,  in  Court  Room  2721  of  the 
Everert  Dirksen  Federal  Building,  219  S. 
Dearborn  St,  Chicago,  Illinois  60604. 

Second  Meeting 

The  second  meeting  will  be  held  in 
San  Francisco.  California,  on  Thursday. 
September  22, 1994,  at  the  Philip 
Burton  Federal  Building  and  U.S.  Court 
House,  450  Golden  Gate  Avenue,  San 
Francisco,  California  36003.  The  room 
will  be  announced. 

Third  Meeting  "  - 

The  third  meeting  will  be  held  in 
Atlanta.  Georgia,  on  Tuesday,  October 
18,  1994,  in  Room  1707  of  the  Richard 
B.  Russell  FederaJ  Building,  75  Spring 
St.  S\V,  Atlanta.  Georgia  30303.  The 
room  will  be  announced. 


Fourth  Meeting 

The  fourth  meeting  will  be  held  in 
Boston,  Massachusetts,  on  Thursday, 
October  27, 1994  at  the  Thomas  P:  " 
O'Neill,  Jr.  Federal  Building,  10 
Causeway  St.  Boston,  Massachusetts 
02222.  The  room  wall  be  announced. 

The  meeting  will  convene  at  9  a.m. 
and  adjourn  at  4  p.m.  unless  otherwise 
extended  by  the  Assistant  Secretary  or 
duly  designated  presiding  officer. 

III.  Meeting  Procedures 

Attendance  is  open  to  the  public  but 
limited  space  is  available.  The  meetings 
facilities  are  accessible  to  persons  with 
mobility  impairments.  Sign  language 
interpreters  and  assistive  listeners  will 
be  available  for  individuals  with  hearing 
impairments. 

Individuals,  groups  and  organizations 
that  wish  to  make  an  oral  statement  at 
a  meeting  should  make  a  written  request 
to  do  so  and  should  forward  their  oral 
statement  five  work  days  in  advance  of 
the  meeting  to  HUD  as  indicated  below. 

Opportunity  for  oral  statements  at  the 
meetings  will  include,  but  not  be 
limited  to,  those  who  have  submitted 
WTitten  remarks.  To  the  extent  that  time 
permits  and  within  the  discretion  of  the 
Assistant  Secretary  of  the  presiding 
officer,  other  members  of  die  public 
who  wish  to  present  oral  statements  will 
be  allowed  to  do  so. 

Dated:  July  15,  1994. 

Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

IFR  Doc.  94-17716  Filed  7-20-94:  8:45  amj 

BILLING  CODE  4210-28-M 


Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity 

[Docket  No.  N-94-3661;  FR-aSSe-N-OS) 

Task  Force  on  Occupancy  Standards 
in  Public  and  Assisted  Housing 

AGENCY:  Office  of  the  Assistant     ' 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice  of  Availability  of  Final 
Report. 


SUMMARY:  The  Task  Force  on  Occupancy 
Standards  in  Pubfic  and  Assisted 
Housing  was  estabUshed  on  December 
31,  1992  in  accordance  with  the 
provisions  of  section  643  of  the  Housing 
and  Community  Development  Act  of 
1992  (P.L,  102-550)  and  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App  2).  The  Task  Force's  charter 
was  pubUshed  in  the  Federal  Register 
on  January  7, 1993  at  58  FR  3039.  The 
Task  Force  was  created  to  review  all 
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Fourth  Meeting 

The  fourth  meeting  will  be  held  in 
Boston,  Massachusetts,  on  Thursday, 
October  27, 1994  at  the  Thomas  P:  " 
O'Neill,  Jr.  Federal  Building,  10 
Causeway  St.  Boston,  Massachusetts 
02222.  The  room  will  be  announced. 

The  meeting  will  convene  at  9  a.m. 
and  adjourn  at  4  p.m.  unless  otherwise 
extended  by  the  Assistant  Secretary  or 
duly  designated  presiding  officer. 

III.  Meeting  Procedures 

Attendance  is  open  to  the  public  but 
limited  space  is  available.  The  meetings 
facilities  are  accessible  to  persons  with 
mobility  impairments.  Sign  language 
interpreters  and  assistive  listeners  will 
be  available  for  individuals  with  hearing 
impairments. 

bidividuals,  groups  and  organizations 
that  wish  to  make  an  oral  statement  at 
a  meeting  should  make  a  written  request 
to  do  so  and  should  forweird  their  oral 
statement  five  work  days  in  advance  of 
the  meeting  to  HUD  as  indicated  below. 

Opportunity  for  oral  statements  at  the 
meetings  will  include,  but  not  be 
limited  to,  those  who  have  submitted 
wTitten  remarks.  To  the  extent  that  time 
jjermits  and  within  the  discretion  of  the 
Assistant  Secretary  of  the  presiding 
officer,  other  members  of  ie  public 
who  wish  to  present  oral  statements  will 
be  allowed  to  do  so. 

Dated:  July  15,  1994. 

Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

IFR  Doc.  94-17716  Filed  7-20-94;  8:45  am} 

BILLING  CODE  421(V-28-M 


Assistant  Secretary  tor  Fair  Housing 
and  Equal  Opportunity 
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agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice  of  Availability  of  Final 
Report. 


SUMMARY:  The  Task  Force  on  Occupancy 
Standards  in  Public  and  Assisted 
Housing  was  established  on  December 
31,  1992  in  accordance  with  the 
provisions  of  section  643  of  the  Housing 
and  Community  Development  Act  of 
1992  (P.L.  102-550)  and  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App  2).  The  Task  Force's  charter 
was  published  in  the  Federal  Register 
on  January  7, 1993  at  58  FR  3039.  The 
Task  Force  was  created  to  review  all 


rules,  policy  statements,  handbooks  and 
technical  assistance  memoranda  issued 
by  the  Department  on  the  standards  and 
obligations  governing  residency  in 
public  and  assisted  housing;  and  make 
recommendations  in  its  final  report  to 
HUD  and  Congress  for  the  establishment 
of  reasonable  criteria  for  occupancy,  so 
that  HUD  could  revise  its  standards', 
regulations,  and  guidelines  to  provide 
accurate  and  complete  guidance  to 
ovmers  and  managers  of  federally 
assisted  housing. 

The  preliminary  report  of  the  task 
force  was  made  available  by  a  Federal 
Register  Notice  published  on  August  31, 
1993,  at  58  FR  45905.  The  public  was 
^iven  60  days  to  submit  comments  on 
the  preliminary  report. 

This  notice  is  to  provide  the  public 
with  the  Executive  Summary  of  the 
Report  and  announce  the  availability  of 
the  Task  Force's  Final  Report  from  the 
Fair  Housing  Clearinghouse  (1-800- 
343-3442)  or  (TDD)  (1-800-927-9275). 
-  1600  Research  Boulevard,  Rockville, 
Maryland  20850.  This  Report  reflects 
the  opinions  of  the  Task  Force  and  does 
not  necessarily  represent  Departmental 
policy  or  procedures.  The  Department  is 
presently  considering  all  the 
recommendations  and  expects  to 
publish  rules  and  guidance  addressing 
the  issues  raised  in  the  Report. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  D.  Pearl,  Director,  Office  of 
Program  Standards  and  Evaluation, 
Office  of  Fair  Housing  and  Equal 
Opportunity.  Room  5226,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410.  Telephone:  (202)  708-0288 
(voice)  or  (TDD)  (202)  708-0113  (These 
are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Executive  Summary  of  the  Report. 

Preface— Funding  and  Finance  Issues 

Throughout  its  deliberations  and 
recommendations,  one  theme  about 
which  Occupancy  Task  Force  members 
agreed  was  that  low-income  people 
should  have  more  housing  choices  than 
they  do  at  present.  The  issue  of  housing 
choice,  along  with  many  other  concerns 
the  Task  Force  addressed,  is 
complicated  by  scarcity  of  resources. 
The  Task  Force  therefore  proposes  a 
number  of  recommendations  aimed 
specifically  at  funding  and  cost  issues. 

Chapter  1 — The  Application  Process 

In  preparing  its  report,  the  Occupancy 
Task  Force  decided  that  it  would  be 
more  useful  to  begin  by  addressing  the 
sequential  tenancy  process:  the 
application  process,  occupancy  and 
eviction.  The  first  stage  of  this  process. 


during  which  applicants  are  screened 
for  eligibility  and  tenant  selection 

-  criteria,  is  an  extremely  important  one 
in  that  the  appHcants  who  are  selected 
will  become  members  of  the  resident 
community  and  those  who  are  not 
selected  will  be  denied  the  opportunity 
to  live  in  federally  assisted  housing. 
Thus,  the  Task  Force  spent  significant 

.  time  considering  the  issues  contained  in 
the  Application  Process  Chapter.  In 
doing  so.  the  Task  Force  balanced  the 
rights  of  housing  providers  to  choose 
residents  who  will  fulfill  their  lease 
obligations  and  the  rights  of  applicants 
to  be  chosen  fairly. 

In  addition  to  including  the  Task 
Force's  specific  recommendations, 
Chapter  One  describes  the  application 
process  from  start  to  finish  in  order  to  . 
provide  a  full  context  for  the 
recommendations.  In  particular,  the 
application  process  issues  addressed  by 
the  Task  Force  include  the  following: 

•  Guiding  principles  for  the 
application  process; 

•  Accessibihty  of  the  application 
process  and  the  need  for  plain  language 
forms  and  documents; 

•  Marketing; 

•  Waiting  lists; 

•  Occupancy  standards; 

•  Rent  reform; 

•  Screening  applicants,  including 
applicants  with  non-traditional  tenant 
histories; 

•  Reasonable  accommodations  in  the 
application  and  screening  process; 

•  Disabihty-related  inquiries:  and 

•  Determinations  invoKmg  alcohol 
and  controlled  substances. 

Chapter  2— .Management 

The  application  process  ends  when 
the  housing  provider  makes  the  decision 
to  admit  an  applicant.  Next,  the  housing 
management  process  begins, 
encompassing  orientation,  execution  of 
the  lease,  move-in,  occupancy  and  lease 
compliance.  The  Task  Force  addressed 
the  following  topics  within  the  housing 
management  process; 

•  Guiding  Principles  for  the  housing 
management  process; 

•  The  lease; 

•  Preventing  and  addressing  lease 
violations; 

•  Unit  transfers;  and 

•  Retention  of  housing  during 
hospitalization  or  residential  treatment. 

Chapter  3 — Evictions 

Eviction  from  public  or  assisted 
housing  is  a  very  serious  sanction;  it  not 
only  displaces  the  resident,  it  also 
discontinues  the  subsidy  that  makes 
housing  affordable  to  that  resident. 
Eviction  is  nonetheless  occasionally 
necessary.  Experience  shows  that  some 
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the  intention  of  providing  guidance  on 
the  procedural  elements  essential  to 
achieving  compliance.  Specifically,  the 
chapter  is  organized  as  follows: 

•  Regulatory  and  case-law  references 
that  provide  background  on  the  concept 
of  reasonable  accommodation  followed 
by  brief  discussion  of  program 
accessibility  requirements  (the  self- 
evaluation  and  transition  plan); 

•  Discussion  of  a  definition  of 
reasonable  accommodation; 

•  Statement  of  principles  applicable 
to  reasonable  arcommndations,  drawn 
from  current  law  and  regulation  and 
describing  both  affirmative 
requirements  and  the  regulatory  limits 
placed  on  the  implementation  of  the 
concept; 

•  Examination  of  the  regulatory  limits 
that  apply  to  accommodations  (undue 
burdens  and  fundamental  alterations); 

•  Recommendations  on  effective 
implementation  of  reasonable 
accommodations; 

•  Review  of  diverse  reasonable 
accommodation  issues  including 
disagreements  about  types  of 
accommodation,  accommodations  in  the 
occupancy  cycle,  procedures  related  to 
service  animals,  and  the  use  of 
interpreters;  and 

•  Recommendations  for  HUD 
Technical  Assistance 

Chapter  5 — Fundamental  Alterations 

Both  Section  504  of  the  Rehabilitation 
Act  of  1973  and  the  Fair  Housing 
Amendments  Act  of  1988  anticipate 
that,  at  some  level,  the  compliance 
action  requested  or  required  may 
exhaust  available  resources  or  so  alter 
the  housing  program  that  the  action 
becomes  infeasible.  Housing  providers 
are  required  to  judge  the  feasibility  of 
compliance  actions  against  two  criteria; 
fundamental  alternations  in  the  nature 
of  the  program  and  undue  financial  and 
administrative  burdens.  This  chapter 
frames  these  issues  in  the  context  of 
program  operations  and  management. 

Fundamental  alternations  in  the 
nature  of  the  program  and  undue 
financial  and  administrative  burdens 
raise  issues  of  resource  management, 
capital  planning,  and  ultimately, 
program  funding.  Many  compliance 
actions  can  be  absorbed  with  existing 
program  funds,  but  the  cost  of  making 
some  programs  accessible  and 
responding  to  some  requests  for 
accommodations  will  require  that 
Congress  recognize  the  need  for 
increased  funding  levels.  Greater 
flexibility  in  HUD's  rules  governing  the 
use  of  operating  and  capital  budgets  is 
also  required.  Specific  changes  in 
budget  operating  procedures  and 
formula  calculations  are  recommended. 


The  Task  Force  also  makes  a  general 
recommendation  to  increase  the  level  of 
modernization  funds  for  both  public 
and  assisted  housing. 

This  chapter  includes: 

•  Examples  of  actions  that  might 
result  in  fundamental  alternations; 

•  Suggestions  for  evaluating 
fundamental  alternations  in  light  of  the 
program  purpose  and  any  services  ' 
delivered  on  site; 

•  Treatment  of  profit  at  assisted 
bousing  properties; 

•  Principles  that  explain  how  the 
undue  burdens  test  is  unique  to  each 
reasonable  accommodation  request  and 
how  to  judge  the  impact  of  compliance 
actions  against  available  program 
resources; 

•  Use  of  operating  and  capital 
budgeting  Une  items  for  reasonable 
accommodation  and  other  compliance 
requirements; 

•  Program  factors  to  consider  w^>e" 
assessing  undue  burdens; 

,  •  Procedural  fi-ameworks  for 
evaluating  undue  financial  burdens  in 
public  and  assisted  housing;  and 

•  A  plan  for  identifying  unfunded 
accessibility  needs. 

Chapter  6 — Certificates  and  Vouchers 

During  the  course  of  its  deliberations, 
the  Task  Force  generally  discussed 
issues  that  could  be  addressed  in  a 
unified  manner  for  all  federally 
subsidized  housing  programs,  such  as 
the  need  for  plain  language  forms  and 
communications.  Thus,  the  Task  Force 
wishes  to  make  clear  that  all  such  global 
recommendations,  such  as  the  need  for 
plain  language  and  timely  and  adequate 
notice,  apply  in  the  Section  8  Certificate 
and  Voucher  programs. 

However,  the  Task  Force  also  dealt 
with  issues  in- the  public  housing  and 
project -based  assistance  programs,  such 
as  admissions  procedures,  that  could 
not  be  so  readily  carried  over  into  the 
context  of  the  Certificate  and  Voucher 
programs;  this  posed  a  particular 
challenge.  In  those  programs  the 
housing  authority  does  not  admit  an 
applicant  to  housing,  is  not  the 
resident's  landlord  and  does  not  evict. 
Instead,  in  a  delicate  balance  among  the 
three  parties  involved,  the  housing 
agency  provides  a  rental  subsidy  to  the 
participant  and,  as  a  quid  pro  quo  to  the 
private  landlord's  receipt  of  a  portion  of 
the  market  rent,  enforces  specific 
regulatory  provisions  incorporated  into 
the  Housing  Assistance  Payments 
contract.  Between  the  private  landlord 
and  the  resident-recipient  flow  another 
set  of  rights  and  obligations,  arising 
from  the  lease,  the  HAP  contract,  federal 
law  and  regulation  and  state  law. 


In  this  chapter,  the  Task  Force  has 
addressed  only  those  issues  that  were  of 
particular  concern  to  Task  Force 
members  or  were  congruent  with  issues 
raised  in  the  project-based  context.  The 
Task  Force  has  not  attempted  a 
wholesale  critique  of  the  Certificate  and 
Voucher  programs  not  wholly  rewritten 
any  area  of  program  administration.  Nor 
has  the  Task  Force,  in  particular,  dealt 
with  the  proposed  regulations  to 
consolidate  the  Certificate  and  Voucher 
p.'-ograms,  which  have  not  yet  been 
implemented  and  so  do  not  represent 
current  practice.  This  Chapter  includes 
recommendations  concerning: 

•  Expirations/extensions  of  time; 

•  Exemptions  to  fair  market  rents; 

•  Assistance  for  individuals  with 
disabihties; 

•  Waiting  lists; 

•  Evictions/terminations  of 
assistance; 

•  Lease  terminations  in  the  first  year 
of  the  lease; 

•  Damage  and  vacancy  claims; 

•  Housing  quality  standards; 

•  Reasonable  accommodations;  and 

•  Portability/mobility. 

Chapter  7 — Support  Services 

This  chapter  examines  the 
intersection  of  housing  and  services  aftd 
makes  recommendations  to  Congress, 
HUD  and  the  Department  of  Health  and 
Human  Services  (HHS)  about  improving 
coordination,  access,  and  dehvery  of 
services  in  an  independent  housing 
context.  Many  people  who  Uve  in 
federally  subsidized  housing  need,  want 
and  are  eligible  for  services  that  have 
some  form  of  federal  subsidy  or  some 
form  of  federal  mandate  or 
encouragement  Services  could  help 
maintain  tenancies  and  independence, 
promote  economic  and  educations 
opportunity,  and  generally  enhance  the 
lives  and  opportunities  of  those  who 
live  in  federally  subsidized  housing. 
The  Task  Force  believes  that  one  major 
problem  fs  that  the  housing  and  service 
systems  often  do  not  understand  one 
another  or  work  in  a  coordinated  way  to 
help  the  same  individual.  Because 
issues  of  coordination  can  be  addressed 
only  if  HUD  and  HHS  work  together, 
this  chapter  makes  recommendations  to 
HHS  even  though  the  Task^^'orce  was 
created  to  advise  Congress  about  HLTD 
matters. 

Part  A  of  this  chapter  covers  general 
services  and  housing  issues  and 
recommendations  to  ensure  the 
provision  of  services  to  residents.  Part  B 
reviews  the  planning  and  funding 
complexities  of  federal,  state  and  local 
programs,  including  recommendations 
to  HUT)  and  HHS.  Part  C  discusses 
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collaborative  agreements  between 
housing  and  services  providers. 

Chapter  8 — Clearinghouse 

hi  a  number  of  discussions,  the  Task 
Force  addressed  the  problems 
associated  with  the  lack  of  effective 
coordination  among  housing  providers, 
supportive  service  providers,  tenant 
representatives  and  advocates.  We  were 
also  troubled  by  the  general 
unavailabihty  of  adequate,  reliable, 
technical  assistance  on  reasonable 
accommodation  procedures  and 
substance. 

The  Task  Force  concluded  that  one 
way  of  addressing  both  problems  was  to 
recommend  that  Congress  require  that 
each  state  receiving  federal  housing 
assistance  estabhsh  a  model 
clearinghouse  program,  to  be  funded  by 
the  HOME  and  CDBG  programs.  This 
chapter  discusses  the  scope  and 
purposes  of  such  clearin^ouses. 

Chapter  9— Confidentiality 

Because  every  housing  file  contains 
personal  information  about  apphcants 
and  residents,  privacy  and 
confidentiality  and  persistent  concerns. 
The  civil  rights  and  housing  program 
laws  and  regulations  all  address  some 
aspects  of  privacy  and  confidentiality, 
but  they  leave  many  questions 
unanswered.  Thus,  the  Task  Force 
recommends  that  HUD  research  the 
variety  of  questions  and  issues  that  the 
chapter  Usts,  consult  with  interested 
parties,  ana  issue  prompt  and 
responsive  guidance.  The  questions 
include  issues  relating  to  law 
enforcement,  reasonable 
accommodations,  resident  screening 
and  eviction  committees,  state  and  local 
laws,  and  service  coordinator  and 
provider  responsibilities. 

Chapter  lO— NIMBY 

NIMBY,  the  Not  hi  My  Back  Yard 
syndrome,  both  contributes  to  and  is  a 
form  of  housing  discrimination.  Like  all 
forms  of  discrimination,  NIMBY  has 
ripple  effects  on  subsidized  housing 
providers.  When  a  neighborhood 
association  successfully  prevents  people 
with -disabilities,  people  with  low 
incomes,  and  people  with  no  homes 
from  moving  in,  it  not  only  exacerbates 
the  pressure  on  subsidized  bousing 
providers  to  house  these  groups,  but  it 
reinforces  the  stereotype  that  subsidized 
housing  exists  for  the  purpose  of 
keeping  "the  undesirables"  out  of 
"decent"  neighborhoods. 

NIMBY,  like  the  dearth  of  affordable 
housing,  has  permeated  the  Task  Force's 
deliberations.  Thus,  the  purpose  of  this 
chapter  is  two-fold.  It  describes  how 
community  perceptions  and  stereotypes 


can  limit  housing  opportunities  for 
individuals  and  families  with  low-  and 
very  low-incomes;  while  emphasizing 
that  every  individual  and  family  should 
have  an  opportimity  to  choose  from  a 
variety  of  housing  options,  including 
private,  pubhc,  federally-assisted, 
scattered  site  and  supportive  housing. 
Second,  this  chapter  offers  a  number  of 
specific  recommendations  to  Congress 
and  the  Executive  Agencies  with  regard 
to  housing  discrimination.  This  chapter 
is  not  an  enforcement  of  one  type  of 
housing  option  over  others  but  rather  an 
enforcement  of  individual  choice  and 
empowerment.  The  Task  Force  was 
unanimous  in  its  identification  of 
discrimination  as  a  major  problem  for 
everyone  involved  in  the  housing 
industry. 

Closing  Note  on  Recoounendations  to 
HUD 

Most  of  the  Task  Force's 
recommendations  for  HUD  action 
suggest  that  HUD  develop  "guidance" 
for  housing  providers.  The  term 
"guidance"  means  examples,  models, 
and  samples,  of  letters,  forms. 
proceAres,  systems,  etc.,  designed  to 
help  housing  providers  without 
imposing  new  requirements  on  them. 
The  Task  Force  recommendations  for 
guidance  should  not  be  interpreted  by 
HUD  as  creating  new  requirements. 

Dated:  June  23,  1994. 
Roberta  Achtenberg, 

Assistant  Sffcretary  for  Fair  Housing  and 
Equal  Opportunity. 

IFR  Doc.  94-17703  Filed  7-20-94;  fl:45  ami 

BHJJNG  COOE  42ie-2S-«> 


DEPARTMENT  OF  THE  fWTERIOR 

Bureau  of  Land  Management 
[CA-060-4210-05] 

Intent  to  Amend  the  California  Desert 
Conservation  Area  Plan 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  Pursuant  to  43  CFR  1610.2(a). 
notice  is  hereby  given  that  the  Bureau 
of  Land  Management  proposes  to 
change  the  Multiple  Use  Classification 
from  Class  L  to  Class  M  for  the 
follovnng  pubhc  lands: 

San  Bernardino  Meridian,  Imperial  tJaunty, 
California 

T  IGS..  R.  16  E., 
Sec.  25,  SEV4NVVV4. 

DATES:  Written  comments  on  tliis 
proposed  plan  amendment  will  be 
aixepted  until  August  22,  1994.  Plnas«» 
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address  comments  to  G.  Ben  Koski,  Area 
Manager,  Bureau  off  Land  Management, 
El  Centro  Resourc^  Area,  1661  South 
4th  Street,  El  Cent^,  CA  92243. 
FOR  FURTHER  INFOrtKATJON  COffTACT: 
Linda  Friedrich,  El  Centro  Resource 
Area,  1661  South  4th  Street,  El  Centro, 
California,  92243,  (619)  353-1060. 
SUPPLEMENTARY  INflORMATION:  In  the 
Federal  Register  o  March  20, 1992  (Vol. 
57,  No.  55,  p.  9743  ,  a  Notice  of  Intent 
was  published  init  ating  the  1992 
Review  of  the  Cali  omia  Desert 
Conservation  Plan  md  inviting  requests 
for  amendments  to  the  Plan  from 
individuals,  public  and  private 
organizations,  and  the  Bureau's  own 
observation.  Those  amendment 
proposals  were  inc  uded  on  the  agenda 
at  the  public  meeti  ig  of  the  California 
Desert  District  Ad\  isory  Council 
Meeting  on  June  3-  4, 1992.  A  Notice 
was  published  in  I  le  Federal  Register  of 
May  22, 1992  (Vol,  57,  No.  100,  p. 
21820)  announcinj  the  meeting. 

The  proposal  to  eclassify  the  above- 
described  land  froi  i  Multiple  Use  Class 
L  to  Class  M  was  p  -esented  a'  the 
meeting  and  no  ad  rerse  comments  were 
received.  This  Not  ce  of  Intent  is  Iteing 
published  to  re-ini  iate  the  public 
scoping  period.  Th  j  forty-acre  parcel 
described  above  is  seing  considered  for 
direct  sale  at  fair  n  arket  value  to 
General  Farm  Inve  tment  Company, 
owner  and  operato  •  of  the  farmland  that 
borders  three  sides  of  this  land.  The 
subject  land  extent  s  into  the  farming 
operations  and  is  a  i  obstacle  to  efficient 
farming  and  irrigat  ng.  Disposal  would 
establish  a  more  m  mageable  ownership 
boundary  benefitir  g  both  the  Bureau  of 
Land  Management  and  General  Farm. 
The  proposed  plan  amendment  and 
decision  on  dispos  il  will  be  determined 
through  environmt  ntal  analysis  in 
accordance  with  4:  CFR  1610.5-5. 

Dated:  July  13.  199  t. 
Jim  Talent, 
Acting  Area  Manager 
(FR  Doc.  94-17748  F  led  7-20-94;  8:45  ami 

BtLUNG  COOC  4310-40-M 


[WY-040-94-4350-0  I] 

Emergency  Ctosuile  in  the  Arabis 
pusitia  Habitat  Mayiagement  Area, 
Green  River  Resoi|rceArea,  WY 

AGENCY:  Bureau  of  ^.and  Management, 

Interior. 

ACTION:  Notice  of  ^ergency  Closure  in 

the  Arabis  pusilla  '.  labitat  Management 

Area,  Green  River  Resource  Area, 

Wyoming. 


ure  au 


summary:  The  B 
Management  (BLM 


of  Land 
hereby  gives  notice 


that,  effective  immediately,  all  public 
lands  within  the  Ambis  pusilla  Habitat 
Management  Area  (HMA)  are  closed  to 
all  mechanized/non-motorized 
vehicular  use  to  preserve  the  habitat  of 
this  Candidate  plant  species.  This 
species,  commonly  called  the  small 
rockcress,  is  being  proposed  as 
Endangered  by  the  U.S.  Fish  and 
Wildlife  Service.  Its  single  knoum 
population  is  located  at  Pine  Creek,  near 
South  Pass,  Wyoming,  and  consists  of 
approximately  1000  individuals. 
Approximately  500  acres  of  land  within 
the  Habitat  Management  Area  (HMA) 
exclosure  will  be  closed. 

Vehicular  use  of  the  existing  roads 
and  trails  in  the  area  is  causing 
unacceptable  levels  of  damage  to  these 
plants  and  their  limited  habitat  adjacent 
to  the  roads  and  trails.  Unauthorized 
vehicular  use  off  these  roads  is  also 
impacting  the  species.  Due  to  the 
extremely  small  population  number, 
and  the  fragile  nature  of  the  plant, 
damage  from  vehicular  activity  could  be 
causing  irreversible  impacts  to  the 
species. 

The  Arabis  pusilla  Habitat 
Management  Plan  calls  for  elimination 
of  all  motorized  vehicle  activity  within 
the  HMA  exclosure. 

EFFECTIVE  DATE:  The  closure  will 
become  effective  July  21, 1994  and  wiH 
remain  in  effect  until  further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  LeBarron,  Area  Manager,  Green 
River  Resource  Area,  1993  Dewar  Drive, 
Rock  Springs,  Wyoming  82901. 
Telephone  (307)  362-6422. 

SUPPLEMENTARY  INFORMATION: 
Monitoring  of  the  Habitat  Management 
Area  has  revealed  that  violations  of  the 
"existing  road  and  trail"  ORV 
designation  commonly  occurs  and 
causes  adverse  impacts  to  the  species. 
The  emergency  closure  applies  to  all 
BLM  administered  pubUc  lands  within 
the  Arabis  pusilla  Habitat  Management 
Area  located  approximately  20  miles 
southwest  of  the  town  of  South  Pass, 
Wyoming,  in  T29N,  RlOlW,  sections  26, 
27  and  35,  Sixth  Principle  Meridian. 
The  closure  prohibits  use  of  all 
mechanized  motorized  and 
nonmotorized  vehicles  wdthin  the 
habitat  management  area,  with  the 
exception  of: 

(1)  Any  Federal,  State,  or  local  officers 
engaged  in  fire,  military,  emergency,  or 
law  enforcement  activities. 

(2)  BLM  employees  engaged  in  official 
duties. 

Authority  for  closure  orders  is 
provided  under  43  CFR  Subpart  8364.1. 
Violations  of  this  closure  are  punishable 


by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 
John  S.  McKee, 

Associate  District  Manager. 

|FR  Doc.  94-17718  Filed  7-20-94;  8:45  am] 

BILUNG  CODE  4310-22-M 

[OR-943-4210-06;  GP4-219;  OR-45398] 

Conveyance  of  Public  Lands;  Order 
Providing  for  Opening  of  Lands; 
Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  informs  the  public 
of  the  conveyance  of  80  acres  of  public 
lands  out  of  Federal  ovmership.  This 
action  will  also  open  160  acres  of  the 
200  acres  of  reconveyed  lands,  to 
surface  entry,  and  40  acres  to  mining 
and  mineral  leasing.  Of  these  lands,  160 
acres  have  been  and  continue  to  be  open 
to  mining  and  mineral  leasing.  The 
remaining  40  acres  fall  within  the 
Crooked  Wild  and  Scenic  River 
boundary  and  will  not  be  open  to' 
surface  entry. 

EFFECTIVE  DATE!  August  26. 1994. 
FOR  FURTHER  INFdPMATiON  CONTACT: 
Pamela  Chappel,  BLM  Oregon/ 
Washington  State  Office,  P^O.  Box  2965, 
Portland,  Oregon  97208,  503-280-7170. 
SUPPLEMENTARY  INFORMATION:  1.  Under 
the  authority  of  Section  206  of  the 
Federal  Land  Policy  and.Management 
Act  of  1976,  43  U.S.C.  1716,  a  patent  has 
been  issued  transferiing  80  acres  in 
•Crook  County,  Oregon,  from  Federal  to 
private  ownership. 

In  the  exchange,  the  following 
described  lands  have  been  reconveyed 
to  the  United  States: 

Willamette  Meridian 

T.  16S.,R.  16E.. 
Sec.  29,  NV2SEV4  and  SV2SWVj; 
Sec.  31,  SVV>ASEV«. 

The  areas  described  aggregate  200  acres  in 
Crook  County. 

2.  The  land  lying  within  one-quarter 
mile  of  the  river  in  the  land  described 
below  falls  within  the  Crook  Wild  and 
Scenic  River  withdrawal  boundary  and 
will  remain  closed  to  surface  entry: 

Willamette  Meridian 

T.'ieS.,  R.  16E. 
Sec.  29,  NEVhSE'A. 

The  area  described  contains  40  acres  in 
Crook  ODunty. 

3.  At  8:30  a.m.,  on  August  26,  1994, 
the  lands  described  in  paragraph  1 , 
except  as  provided  in  paragraph  2,  will 
be  opened  to  operation  of  Ae  public 
land  laws  generally,  subject  to  valid 


existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  at  or  prior  fo  8:30 
a.m.,  on  August  26, 1994,  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

4.  At  8:30  a.m.,  on  August  26,  1994, 
the  land  described  below  will  be  opened 
to  location  and  entry  under  the  United 
States  mining  laws.  Appropriation 
under  the  geneial  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  3D  U.S.C  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  govenfed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts; 

Willamette  Meridian  -    - 

T.  16S..R.16E., 
Sec  31,  SWaSEV*. 

The  ai%8  described  conrains  40  arres  in 
Crook.  County.  ■ 

5.  At  8:30 am., on  August  26,  1994, 
the  land  dBScril)ed  in  paragraph  4  will 
be  opened  to  applications  and  offers 
under  the  mineral  leasing  laws. 

Dated:  July  12. 1994. 
WUliam  E.  Bliesner. 

Acting  Chief.  Bmnch  of  Lands  and  Minerals 
Operations. 
(FR  Doc.  94-17747  Filed  7-20-94;  8:45  ami 

BILUNO  COOC  4310-33-P 


[AZ-054-04-421 0-05;  AZA  285631 

Arizona:  Realty  Action,  Ctassincatiob 
of  PublicLands  for  Lease  or 
Convdyance  for  Recreation  and  Public 
Purposes;  Mohave  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action  Arizona. 

SUMMARY:  The  following  public  lands  in 
Mohave  County,  Arizona,  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Topock  Elementary  School  District  #12 
under  the  provisions  of  the  Recreation 
and  PubUc  Purposes  Act,  as  amendetl 
(43  U.S.C  869  et  seq.}.  The  Topock 
Elementary  School  District  #12  proposes 
to  use  the  following  land  for  a  middle 
school: 

Gila  and  Salt  River  MeridUn,  Arizona 
T  16  N.,  R.  21  W.. 


•  I 
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existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  existing 
applications  received  al  or  prior  fo  8:30 
a.m..  on  August  26, 1994,  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  tha  order  of  filing. 

4.  At  8:30  a.m.,  on  August  26,  1994, 
the  land  described  below  will  be  opened 
to  location  and  entry  under  the  United 
States  mining  laws.  Appropriation 
under  the  geneial  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.Q  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  govenfed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts; 
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Sec  14,  lots  4  &  5,  NWV4NWV«SE»A. 
Containing  36.71  acres,  more  or  less. 


,  Willamette  Meridian  \    -    , 

T.  16S..R.16E..  " 

Sec  31,  SWaSE'/.. 

The  al%a  described  contains  40  acres  in 
Crook  County.  ■  ' 

5.  At  8:30 am., on  August  26,  1994, 
the  land  described  in  paragraph  4  will 
be  opened  to  applications  and  offers 
under  the  mineral  leasing  laws. 

Dated:  July  12, 1904. 
William  E.  Bliesner, 

Acting  Chief.  Btxinch  of  Lands  and  Minerals 
Operations. 

IFR  I5oc  94-17747  Fiied  7-20-W,  8:45  ami 

BILUNQ  CODE  491»-33-P 

*~      ■  ■  ■  •  ^ 

[AZ-054-04-4210-05;  AZA  28563] 

Arizona:  Realty  Action,  Cfassincatioo 
of  Publicl^nds  for  Lease  or 
Conveyance  for  Recreation  and  Public 
Purposes;  Mohave  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action  Arizona. 

summary:  The  following  public  lands  in 
Mohave  County,  Arizona,  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Topock  Elementary  School  District  #12 
under  the  provisions  of  the  Recreation 
and  PubUc  Purposes  Act,  as  amended 
(43  U.S.C  869  et  seq).  The  Topock 
Elementary  School  District  #12  proposes 
to  use  the  following  land  for  a  middle 
school:  • 

Gila  and  Sah  River  Meridian,  Arizona 
T  16  N..  R.  21  W.. 


The  lands  are  not  needed  for  Federal 
purposes.  Leases  or  conveyance  is 
consistent  vvith  the  current  BLM  land 
use  planning  and  would  be  in  the  public 
interest. 

The  lease/patent,  when  issued,  would 
be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
materials. 

4.  Those  rights  for  road  purposes 
granted  to  the  Mohave  County  Board  of 
Supervisors  by  Right-of-Way  AZA 
021336. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Yuma  District,  Havasu 
Resource  Area,  3189  .Sweetwater 
Avenue,  Lake  Havasu  City,  Arizona. 

Upon  pubhcation  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  pubic  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  pubhcation  of  this  notice  in  the  . 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  District 
Manager,  Yuma  District  Office.  3 1  ."iO 
Winsor  Avenue.  Yuma,  Arizona  85365. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  lands  for  a  middle 
-sctool.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  the  local 
planning  and  zoning,  or  if  the  use  is 
consistent  with  the  State  and  Federal 
programs. 

Application  Comments:  Interfi.sted 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
applications  and  plan  of  developments, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  middle  school. 


Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  thf» 
classification  v^ll  become  effective 
September  19. 1994. 
FOR  FURTHER  tNFOKMATION  CONTACT: 
Janice  Easley,  Bureau  of  Land 
Management,  Havasu  Resource  Area, 
3189  Sweetwater  Avenue,  Lake  Havasu 
City,  Arizona  86406,  (602)  855-8017. 

Dated:  )iily  13, 1994. 
Judith  I.  Reed, 

District  Manager,  Yuma  District  Office. 
IFR  Doc  94-17749  Filed  7-20-94;  S;45  ami 
aiLLMG  COOC  43tO-32-M 


[MT-030-42 1 0-OS-P] 

Realty  Action,  Sale  of  PubKc  Land  in 
North  Dakota 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION!  Notice  of  realty  action,  sale  of 

public  land  in  North  Dakota. 


summary:  The  foDowring  lands  have 
been  found  suitable  for  sale  under 
Section  203  of  the  Fede.'al  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750, 43  U.S.C.  1713),  at  not  less  than 
the  estimated  Minimum  Bid  I*rice. 
DATES:  September  22, 1994. 
ADDRESSES:  2933  Third  Avenue  Wost; 
Dickinson.  North  Dakota  58601. 
FOR  FUI^THER  rNFORMATKM  CONTACT: 
William  C.  Monahan,  Dakotss  Dt5trirt 
Office,  701-225-9148. 
SUPPLEMENTARY  INFORMATION: 


Parcel 


NDM83153 


NDMS3154 


ND.M83155 


N0M83156 


NDM83157 


NDM83158 


NDM83159 


Legal  description 


Filth  Prtndpot  Mendan 
T.  154  N.,  R  75  W.. 

Sec      19:     NV«'iE.     40.00 

acres,  McHenry  County,  Mio 

tmum  Bid  Price  t1,40O 
T.  154  N..  R  76  W.. 

Sea  2-1:  NENE,  40.0  acres. 

McHenry    County.    MirHmum 

Bid  Price  $1,400. 
T.  154  N.,  a  76  W., 

Sec  26:  S2NE,  80.0  acres, 

McHenry    County,    Minimum 

Bid  Price  $3.60a 
T.  IbSN.,  R75W., 

Sec.  19:  Lot  3.  34.52  acres, 

McHenry    County,    Mininium 

Bid  Price  $1,550. 
T.  155  hL,  R.  75  W., 

Sec.  31:  NWSE,  40  0  acres. 

McHenry    County,    Minirriun 

Bid  Price  $1,800. 
T.  156  N.,  R  75  W.. 

Sea  33:  NESW.  40.0  acres, 

McHenry    County,    Mininuim 

Bid  Price  $1,80a 
T.  156  N..  R.77W.. 

Sec.  10:  NWSW.  4a0  aoes, 

McHenry    County.    Minimum 

Bid  Price  $1.80a 
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Parcel 


NDM83169 


NDM83160 


NDM83161 


NDM83170 


NDM83162 


N0M83163 


NDM83164 


NDM83228 


NDM83241 


.egal  description 


Bid 
T.  152 
Sec. 


Fnce  : 
8 


Bid  Price: 
T.  153 
Sec. 
McKdnzie 


Price 
I. 
18 


Bid 
T.  153 

Sec. 

acres , 

Minirfum 
T.  153 

Sec. 


Price 
4 


Bid 
T.  154 
Sec. 
Mourtrail 


Bid 
T.  135 

Sec. 

Gran: 

Price 
T.  136 

Logai 
Price 


The  lands  will  be 
public  auction  begi 
MDT.  on  Thursday 


lessees  or  adjoining 
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T.  157  k..  R.  75  W. 
Sec.  15:  SWSW,  40.0  acres. 
McH(  inry    County.    Minimum 
S2.400. 
R.  93  W., 

Lot  4,  14.95  aaes. 
McK^nzie  County.  Minimum 
51,600. 
R.  98  W., 
24:  SWSE.  40.00  acres, 
County,  Minimum 
S2,100. 
R.  100  W., 
Lot  3,  NESW,  79.85 
McKenzie     County, 
Bid  Price  54,200. 
4..  R.  93W., 
26:  NESE,  40.0  acres, 
Mourfrail   County,   Minimum 
SI  ,650. 
R.  94  W., 
25:  NWSW,  40.0  acres. 
County,    Minimum 
Bid  f%ice  51 .650. 
T.  155  t.  R.  94  W. 
Sec.  35:  SWNW.  40.0  acres, 
Mour  trail   County.   Minimum 
Ftice  Si  ,650. 
R.  86  W. 
J4:  NWNW.  40.0  acres. 
County.  Minimum  Bid 
S2.200. 

R.  69  W.. 
8:  SWNE,  40.0  acres. 
County.  Minimum  Bid 
S50. 


The  lands  descrit  ed  are  hereby 
se^gated  from  app  ropriation  under  the 
public  land  laws,  ir  eluding  the  mining 
laws,  but  not  from  s  ale.  pending 
disposition  of  this  a  ction  or  270  days 
from  the  date  of  pul  ilication  of  this 
Notice,  whichever  (  ccurs  first. 


offered  for  sale  at 
imingat  10  A.M., 
September  ZZTigg-l, 


at  2933  Third  Aven  le  West,  Dickinson, 
North  Dakota  58601 .  The  sale  will  be  by 
modified  competiti'  'e  procedures.  Tract 


land  owners  must 


submit  a  bid  the  da; '  of  sale  to  retain 
preference  rights.  T  le  sale  will  be  by 
sealed  bid  only. 

All  sealed  bids  mLst  be  submitted  to 
the  BLM's  Dakotas  i  )istrict  Office  at 
2933  Third  Avenue  West,  Dickinson, 
North  Dakota  58601 ,  no  later  than  4:30 
P.M..  MDT.  on  Wednesday,  September 
21.  1994.  Bid  envehipes  must  be  marked 
on  the  left  front  comer  with  the  parcel 
number  and  the  sah  t  date.  Bids  must  be 
for  not  less  than  the  appraised 
Minimum  Bid  Pricel  specified  in  this 
Notice.  Each  sealed  ibid  shall  be 
accompanied  by  a  c  ;rtified  check,  postal 
money  order,  or  cas  lier's  check  made 
payable  to  the  Unite  d  States  Department 
of  the  Interior,  BLM,  for  not  less  than  10 
percent  or  more  thali  30  percent  of  the 


amount  of  the  bid.  Applicants  should 
submit  a  Statement  of  EligibiUty  form 
with  the  bid. 

Bids  on  unsold  parcels  will  be  opened 
each  Wednesday  after  the  date  of  the 
sale  at  10:00  a.m.,  MDT,  until  the 
parcels  are  sold.  The  terms  and 
conditions  applicable  to  the  sale  are: 

1 .  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals.  A  more  detailed 
description  of  this  reservation,  which 
will  be  incorporated  in  the  patent 
document,  is  available  for  review  at  this 
office. 

2.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  under  the 
authority  of  the  Act  of  August  30, 1890, 
(26  Stat.  291;  43  U.S.C.  945). 

3.  The  patents  will  be  subject  to  all 
valid  existing  rights  including  rights-of- 
way. 

Federal  law  requires  that  all  bidders 
must  be  U.S.  citizens  18  years  old  or 
older,  or  in  the  case  of  corporations,  be 
subject  to  the  laws  of  any  State  of  the 
U.S.  Proof  of  these  requirements  must 
accompany  the  bid. 

Under  modified  competitive  sale 
procedures,  an  apparent  high  bid  will  be 
declared  at  the  public  auction.  The 
apparent  high  bidder,  lessees  and 
adjoining  land  owners  will  be  notified. 
Lessees  and  adjoining  land  owners  will 
have  five  (5)  working  days  from  the  date 
of, the  sale  t^>«?fercise  the  preference 
C(^n^id«xafu)n  given  to  meet  the  high 
bia  Refusal  or  failure  to  meet  the 
highest  bid  shall  constitute  a  waiver  of 
such  bidding  provisions.  Once  the 
qualified  high  bidder  is  determined,  the 
balance  of  the  purchase  price  shall  be 
paid  within  180  days  of  the  date  of  the 
sale.  Failure  to  submit  the  full  bid  price 
prior  to.  but  not  including  the  180th  day 
following  the  day  of  sale,  shall  result  in 
cancellation  of  the  sale  of  the  specific 
parcel  and  the  deposit  shall  be  forfeited 
and  disposed  of  as  other  receipts  of  sale. 

Detailed  information  concerning  the 
sale,  including  the  reservations, 
procedures  for  conditions  of  sale,  and 
planning  and  environmental 
documents,  is  available  at  the  Dakotas 
District  Office,  Bureau  of  Land 
Management,  2933  Third  Avenue  West, 
Dickinson,  North  Dakota  58601. 

Comments 

For  a  period  of  45  days  from  the  date 
of  this  Notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Dakotas  District,  at  the  above 
address,  fa  the  absence  of  objections, 
this  proposal  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 


Dated:  July  14, 1994. 
Douglas  J.  Burger, 

District  Manager. 

[FR  Doc.*94-17769  Filed  7-20-94;  8:45  am] 

BILUNG  COOe  4310-4N-P 

[NV-050-4210-06,  N-57922] 

Correction  of  Scoping  Period  for  the 
Caliente  MFP/Nellis  Air  Force  Range 
Resource  Plan  Proposed  Amendment 

agency:  Bureau  of  Land  Management, 

faterior. 

ACTION:  Correction  df  scoping  period.  . 

summary:  The  Bureau  of  Land 
Management's  (BLM)  Las  Vegas  District 
is  notifying  the  public  of  the  change  in 
the  scoping  period  for  the  proposed 
amendment  to  the  Caliente  Management 
Framework  Plan  (MFP)  and  the  Nellis 
Air  Force  Range  Resource  Plan  (RP)  to 
analyze  a  proposed  withdrawal  by  the 
Nellis  Air  Force  Base  (please  refer  to  the 
BLM's  "Notice  of  fatent  and  Scoping 
Period,"  published  in  the  Federal 
Register,  pages  32216-17,  Vol.  59,  No. 
119,  Wednesday,  June  22, 1994). 
DATES:  The  new  scoping  period  will  be 
from  July  27,  1994  to  August  26, 1994. 
ADDRESSES:  All  written  comments  and 
concerns  the  public  may  have  with  this 
proposed  amendment  and 
environmental  assessment  must  be 
mailed  to:  Bureau  of  Land  Management, 
Attention:  District  Manager,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126,  of 
delivered  to  the  Las  Vegas  District 
Office,  4765  W.  Vegas  Drive,  Las  Vegas, 
Nevada  by  the  above  ending  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Ryan,  Acting  District  Manager,  at 
the  above  address  or  telephone  (702) 
647-5000. 

Dated:  July  13.  1994. 
Ronald  B.  Wenker. 

Acting  State  Director,  Nevada 

|FR  Doc.  94-17767  Filed  7-20-94;  8:45  am) 

BILUNG  CODE  4310-HC-M  ■  " 


Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  ttie  Dismal  Swamp 
Southeastern  Shrew  for  Review  and 
Comment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  Recovery  Plan 
for  the  Dismal  Swamp  southeastern 
shrew.  This  species  is  known  to  occur 


■  in  the  Dismal  Swamp  of  southeastern 
Virginia  and  adjacent  North  Carolina. 
The  service  solicits  review  and 
comment  from  the  public  on  this  Draft 
Plan. 

DATES:  Comments  on  the  draft  Recovery 
Plan  must  be  received  September  6, 
1994  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  can  obtain  a 
copy  froin  the  U.S.  Fish  and  Wildlife 
Service,  Region  Five,  300  Westgate 
Center  Drive,  Hadley,  Massachusetts      ' 
01035-9589,  telephone  (413)  253-8628. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  J.  Parkin  (see  ADDRESSES). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.]  requires  the  development  of 
Recovery  Plans- for  listed  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  pubfic  review  and 
comment  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  pubUc  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  Dismal  Swamp  Southeastern 
Shrew  [Sorex  longirostris  fisheri) 
Recovery  Plan.  This  new  subspecies, 
listed  as  threatened  in  1986,  is  known 
to  occur  within  the  Great  Dismal 
Swamp  of  Virginia  and  North  Carolina. 
Originally  extending  over  2200  square 
miles,  the  swamp  now  comprises  fewer 
than  320  square  miles.  Some  189  square 
miles  of  habitat  are  protected  within  the 
Great  Dismal  Swamp  National  Wildlife 


-  in  the  Dismal  Swamp  of  southeastern 
Virginia  and  adjacent  North  Carohna. 
The  service  solicits  review  and 
comment  from  the  public  on  this  Draft 
Plan. 

DATES:  Comments  on  the  draft  Recovery 
Plan  must  be  received  September  6, 
1994  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  can  obtain  a 
copy  frpin  the  U.S.  Fish  and  Wildlife 
Service,  Region  Five,  300  Westgate 
Center  Drive.  Hadley,  Massachusetts      ' 
01035-9589,  telephone  (413)  253-8628. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  J.  Parian  (see  ADDRESSES). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  estabhsh  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.]  requires  the  development  of 
Recovery  Plans- for  listed  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  pubHc  review  and 
comment  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  pubUc  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  wrill  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  Dismal  Swamp  Southeastern 
Shrew  [Sorex  longirostris  fisheri) 
Recovery  Plan.  This  new  subspecies, 
hsted  as  threatened  in  1986,  is  known 
to  occur  within  the  Great  Dismal 
Swamp  of  Virginia  and  North  Carolina. 
Originally  extending  over  2200  square 
miles,  the  swamp  now  comprises  fewer 
than  320  square  miles.  Some  189  square 
miles  of  habitat  are  protected  within  the 
Great  Dismal  Swamp  National  Wildlife 
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Refuge  and  adjacent  North  Carohna 
State  Park  land. 

Known  habitat  outside  Refuge  and 
Park  boundaries  is  being  list  to 
agriculture,  silviculture,  and 
urbanization.  Within  the  Refuge, 
changes  in  the  swamp's  hydrologic 
regime  are  resulting  in  succession  to  a 
more  mesic  habitat  type,  possibly 
allowing  invasion  by  an  upland 
subspecies  [Sorex  longirostris 
longirostris),  which  could  ultimately 
result  in  genetic  extinction  of  S.l.  fisheri 
through  interbreeding. 

New  findings  indicate  that  the  Dismal 
Swamp  southeastern  shrew  may  be 
more  widespread  than  previously 
thought;  this  possibility  is  taken  into 
account  by  defining  dual  recovery 
objectives:  (1)  To  confirm  that  this 
shrew  subspecies  is  widely  distributed 
throughout  the  coastal  plain  of 
southeastern  Virginia  and  northeastern 
North  Carohna  and  is  relatively  free 
fi^om  threats;  or  (2)  to  perpetuate  self- 
sustaining  Dismal  Swamp  southeastern 
shrew  populations  within  more 
restricted  areas  in  the  wild.  The 
attainment  of  either  of  these  objectives 
would  enable  the  shrew's  removal  from 
the  Federal  list  of  endangered  and 
threatened  wildlife  and  plants. 

Conditions  that  must  be  met  to  delist 
the  Dismal  Swamp  southeastern  shrew 
include  either  (1)  confirmation  of  the 
shrew's  range,  and,  if  studies  confirm 
that  it  is  restricted  to  areas  of  the  Great 
Dismal  Swamp;  (2)  maintenance  of  six 
"shrew  conservation  areas"  of  at  least 
5,000  acres  each;  (3)  management  of 
hydrological  conditions  within  shrew 
habitat;  (4)  effective  long-term 
management  of  other  factors  affecting 
the  species;  and  (5)  sufficient  data  to 
indicate  that  "genetic  swamping"  by 
S.  1 .  fisheri  i&not  occurring. 

These  conditions  will  be  met  through 
distributional  and  taxonomic  studies, 
hydrological  studies,  implementation  of 
management  beneficial  to  the  shrew 
wdthin  Refuge  and  Park  boundaries, 
protection  of  shrew  habitat  outside 
Refuge  boundaries,  and  a  public 
information  program. 

The  draft  Recovery  Plan  is  being 
submitted  for  agency  review.  After 
consideration  of  comments  received 
during  the  review  period,  the  Plan  will 
be  submitted  for  final  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  Plan. 


Authority 

The  authority  for  this  action  is  section 
4(0  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  July  12,  1994. 
Ralph  Pisapia, 
Acting  Regional  Director. 
[FR  Doc.  94-17744  Filed  7-20-94;  8:45  ami 
BILLING  CODE  4310-&S-M 


Opportunity  to  Review  and  Comment 
on  Revised  Draft  Recovery  Plan  for  the 
Masked  Bobwhite  Quail  Is  Reopened 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
reopening  of  a  pubhc  review  and 
comment  period  on  a  revised  draft 
recovery  plan  for  the  masked  bobwhite 
quail  [Colinus  virginianus  ridgwayi) 
which  the  Ser\'ice  fisted  as  an 
endangered  species  on  March  11, 1967 
(32  FR  4001).  The  Notice  of  Availability 
for  review  and  comment  was  published 
on  May  5. 1994.  The  60-day  period 
closed  on  July  5,  1994.  Via  this  notice, 
the  comment  period  will  reopen  on  the 
date  of  this  publication  and  remain 
open  until  September  1,  1994.  All 
comments  received  during  the  initial 
period  available  for  comments  and  from 
date  of  this  publication  to  September  1 , 
1994,  will  be  considered  prior  to 
finalization  of  the  revised  recovery  plan. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Refuge  Manager. 
Buenos  Aires  National  Wildhfe  Refuge, 
P.O.  Box  109,  Sasabe,  Arizona  85633. 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Field  Supervisor  at  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
William  (Bill)  Kuvlesky,  Jr.,  U.S.  Fish 
and  Wildhfe  Service  Biologist, 
telephone  (602)  823-4251,  or  at  the 
above  address. 

Authority 

The  Authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533  (f). 

Dated:  July  11.1994. 
John  G.  Rogers, 

Regional  Director. 

[FR  Doc.  94-17745  Filed  7-20-94:  8:45  ami 
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Office  of  Surface  Milling  Reclamation 
and  Enforcement 


INTERSTATE  COMMERCE 
COMMISSION 


1974-4Deletion  of  Notice    ^'"'"^'^  °^^^  **°-  32««1 


Privacy  Act  of 

of  System  of  Record;  i 

Pursuant  to  the  pro  isions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Iiiterior  is 
deleting  from  its  invei  itory  of  Privacy 
Act  systems  of  record] ;  a  notice 
describing  records  ma  intained  by  the 
Office  of  Surface  Mini  ng  Reclamation 
and  Enforcement.  The  system  of  records 
notice  being  abolishea  is  entitled 
"ApplicantA'iolator  System  (AVS) — 
Interior,  OSMRE-9"  if  was  previously 
published  in  the  Federal  Register  on 
November  16,  1989  (54  FR  47734).  A 
review  of  the  system  c  f  records  has 
determined  that  the  records  are  not 
subject  to  the  Privacy  Act. 

The  review  was  pro  npted  by  an 
opinion  issued  by  the  General  Counsel. 
Office  of  Management  and  Budget 
(OMB),  on  August  30. 1988.  affirming 
OMB's  1975  guidelinas  which 
interpreted  the  statutai7  term 
"individual"  to  exclude  natural  persons 
acting  in  an  entrepreneurial  capacity 
from  the  coverage  of  tie  Privacy  Act.  A 
review  of  the  Applicant/  Violator 
System  conducted  by  he  Office  of 
Surface  Mining  Reclai  lation  and 
Enforcement  indicatec 
contain  information  al  lOut  persons  in 
their  entrepreneurial  c  apacity  and  not  in 
their  capacity  as  indiv  duals.  Therefore, 
the  notice  is  being  del  sted  from  the 
Department's  compila  ion  of  Privacy 
Act  systems  of  records 

This  change'shall  be 
publication  in  the  Fed  >ral  Register. 
Additional  irlformatio:  i  regarding  this 
action  may  be  obtained   from  the 
Departmental  Privacy 
of  the  Secretary.  Offic( 


notices, 
effective  on 


\ct  Officer.  Office 
of 


Administrative  Servici «.  1849  "C 


Street  NW..  Mail  Stop 
Washington,  DC  2024( 
208-6045. 


P412MIB. 
.  telephone  (202) 


Dated.  July  15.  1994 
Albert  C.  Camacdio, 

Director.  Office  ofAdminlstrativ 
IFR  Doc  94-17750  Filed 
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that  the  records 


re  Sen-ices. 
-20-94;  8:45  am) 


The  Indiana  Rail  Road  Company  and 
CSX  Transportation,  Inc. — Joint 
Relocation  Project  Exemption— in 
Bloomlngton,  Monroe  County,  IN 

On  July  11. 1994.  The  Indiana  Rail 
Road  Company  (INRD)  filed  a  notice  of 
exemption  under  49  CFR  1180.2(d)(5)  to 
relocate  a  line  of  railroad.  The 
transaction,  which  is  the  subject  of 
ongoing  agreements  among  INRD,  CSX 
Transportation.  Inc.  (CSXT),  and  the 
City  of  Bloomington,  IN,  is  to  be 
consummated  either  by  July  21, 1994,  or 
at  a  later  date  to  be  agreed  upon  in 
writing  among  the  parties. 

The  project  involves  INRD's 
relocating  a  portion  of  its  Bloomington 
Southern  Branch  track  and  operations  in 
Bloomington,  Monroe  County,  IN.  from 
the  present  location  to  a  nearby  track 
ovmed  and  operated  by  CSXT.  The 
relocation  of  operations  covers  3.05 
miles  on  the  CSXT  line.  INRD  and  CSXT 
propose  to  consoUdate  rail  traffic  over 
the  CSXT  line  extending  from  the 
CSXT-INRD  "Uptown  Connection" 
between  the  CSXT  line  and  INRD's  main 
east-west  line  to  the  CSXT  McDoel  Yard 
connection  to  INRD's  Southern  Branch 
near  Coimtry  Club  Road.  As  part  of  the 
relocation  INRD  will  remove  a  1.2  mile 
portion  of  its  Southern  Branch  track 
extending  south  from  INRD's  main  line. 
INRD  trains  will  operate  over  the  CSXT 
track  to  reach  industry  located  on  the 
Southern  Branch  in  southwestern 
Bloomington.  INRD  states  that  a 
trackage  agreement  is  being  formalized 
with  CSXT  and  copies  will  be  filed  with 
the  Commission  when  the  agreement  is 
completed. 

The  line  relocation  project  will 
eliminate  excess  and  duplicate  railroad 
facilities,  remove  unnecessary  railroad- 
street  crossings,  and  furnish  the  City  of 
Bloomington  with  a  needed  roadway 
corridor  to  be  accomplished  by  the 
removal  of  INRD  track.  INRD  asserts  that 
service  to  shippers  will  not  be  affected. 

The  Commission  will  exercise 
jurisdiction  over  the  abandonment 
component  of  a  relocation  project,  and 
require  separate  approval  or  exemption, 
only  where  the  proposal  involves,  for 
example,  a  change  in  service  to 
shipfHjrs,  expansion  into  new  territory, 
or  a  change  in  existing  competitive 
situations.  See,  generally.  Etenver  & 
R.G.W.R.  Co.— Jt.  Proj.— Relocation  over 
BN.  4  I.C.C.2d  95  (1987).  The 
Commission  has  determined  that  line 
relocation  projects  may  embrace 
trackage  rights  transactions  such  as  the 
one  involved  here.  See  D.T.&  I.R. — 


Trackage  Rights.  363  I.C.C.  878  (1981). 
Under  these  standards,  the  embraced 
incidental  trackage  rights  component 
requires  no  separate  approval  or 
exemption  when  the  relocation  project, 
as  here,  will  not  disrupt  service  to 
shippers  and  thus  quaUfies  for  the  class 
exemption  at  49  CFR  1180.2(d)(5). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry.  Co.— Trackage  Rights — 
BN.  354  I.C.C.  605  (1978).  as  modified 
in  Mendocino  Coast  Ry.,  Inc. — Lease 
and  Operate.  360  I.C.C.  653  (1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on  INRD's 
counsel:  John  H.  Doeringer,  20180 
Governors  Highway.  Olympia  Fields,  IL 
60461. 

Decided:  July  14. 1994. 

By  the  Commission.  David  M  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  )f .. 

Secretary. 

[PR  Doc.  94-17782  Filed  7-20-94;  8:45  am) 
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[Finance  Docket  No.  32539] 

Waccamaw  Coast  Line  Railroad  Co., 
Inc.,  Clinton  Division — Lease  and 
Operation  Exemptior>— Line  of  Clinton 
Industrial  Switching  District,  inc. 

Waccamaw  Coast  Line  Railroad  Co., 
Inc..  Clinton  Division  (WCLC).  has  filed 
a  notice  of  exemption  to  lease  and 
operate  3.5  miles  of  railroad  Owned  by 
the  Clinton  Industrial  Switching 
District.  Inc.  (CISD),'  extending  from 
milepost  199.0  at  MoUonville.  NC 
(where  it  connects  with  CSXT).  to 
milepost  202.5  at  Clinton.  NC. 

The  transaction  was  expected  to  be 
consummated  on  or  after  July  1, 1994. 
Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Peter  A. 
Greene.  1920  N  Street.  N.W.. 
Washington.  DC  20036. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 


'  CISD  is  a  noncarrier  that  acquired  the  line  on- 
February  10.  1994  from  Sampson  Salvage  Co. 
(Sampson),  a  noncarrier.  Sampson  purchased  the 
line  from  CSX  Transportation.  Inc.  (CSXT)  on 
December  16.  1993.  after  it  was  abandoned  by  CSXT 
■pursuant  loan  exemption  granted  in  CSX 
Transportation.  Inc.— Abandonment  Exemption— !n 
Sampson  County.  NC.  Docket  No.  A&-55  (Sub-No. 
4,i6Xl  (ICC  sencd  )une  8.  1993), 


may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
aut9matically  stay  the  transaction. 
Decided:  July  15,  1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
■  Secretary. 

[FR  Doc.  94-17783  Filed  7-2(>t94;  8:45  am) 
BILUNG  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
(CERCLA) 

In  accordance  with  section  122(d)  of 
CERCLA.  42  U.S.C.  9622(d);^and 
Departmental  policy,  28  CFR  50.7. 
notice  is  hereby  given  that  a  proposed, 
consent  degree  in  United  States  et  al.  v. 
CDMG  Realty  Co.  et  al..  Civil  Action 
Nos.  89-4246  and  89-4281.  was  lodged 
on  July  5th.  1994  with  the  United  States 
District  Court  for  the  District  of  New 
lersey.  Under  the  terms  of  the  proposed 
decree,  thirty-two  settliag  defendants 
will  be  required  to  undertake  the 
remedial  design  and  remedial  action  at 
the  Sharkey  Landfill  Superfund  Site  in 
Morris  County,  New  Jersey.  Twelve 
additional  de  minimis  settling 
defendants  will  be  allowed  to  settle 
under  section  122(g)  of  CERCLA,  and 
they,  together  with  the  settling 
defendants,  will  reimburse  the  United 
States  and  State  of  New  Jersey 
$2,050,000  of  the  total  $2,970,000 
incurred  by  the  United  States  and  State 
of  New  Jersey  at  the  Site.  The  settling 
defendants  wrill  also  be  required  to 
reimburse  the  United  States  up  to 
$250,000  of  the  total  $1.5  million  which 
the  United  States  is  expected  to  incur  in 
the  future  in  overseeing  the 
implementation  of  the  remedial  design 
and  remedial  action  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  dale  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  et  al.  v. 
CDMG  Realty  Co.  et  al.,  D.J.  reference 
#90-11-2-470. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of  New 
Jersey,  90  Broad  Street.  Newark.  New 
Jersey;  the  Region  II  Office  of  the 


may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Decided:  July  15,  1994. 

By  the  Commission,  David  M.  Kbnschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
■  Secretary. 

|FR  Doc.  94-17783  Filed  7-2(>t94;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
(CERCLA) 

In  accordance  with  section  122(d)  of 
CERCLA,  42  U.S.C.  9622(dh  and 
Departmental  policy,  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
consent  degree  in  United  States  et  al.  v. 
CDMG  Realty  Co.  et  al..  Civil  Action 
Nos.  89-4246  and  89-4281,  was  lodged 
on  July  5th,  1994  with  the  United  States 
District  Court  for  the  District  of  New 
Jersey.  Under  the  terms  of  the  proposed 
decree,  thirty-two  settliag  defendants 
will  be  required  to  undertake  the 
remedial  design  and  remedial  action  at 
the  Sharkey  Landfill  Superfund  Site  in 
Morris  County,  New  Jersey.  Twelve 
additional  de  minimis  settling 
defendants  will  be  allowed  to  settle 
under  section  122(g)  of  CERCLA.  and 
they,  together  with  the  settling 
defendants,  will  reimburse  the  United 
States  and  State  of  New  Jersey 
$2,050,000  of  the  total  $2,970,000 
incurred  by  the  United  States  and  State 
of  New  Jersey  at  the  Site.  The  settling 
defendants  wall  also  be  required  to 
reimburse  the  United  States  up  to 
$250,000  of  the  total  $1.5  million  which 
the  United  States  is  e.xpected  to  incur  in 
the  future  in  overseeing  the 
implementation  of  the  remedial  design 
and  remedial  action  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  dale  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  et  al.  v. 
CDMG  Realty  Co.  et  al.,  D.J.  reference 
#90-11-2-470. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of  New 
Jersey,  90  Broad  Street,  Newark,  New 
Jersey;  the  Region  II  Office  of  the 


Environmental  Protection  Agency,  26 
Federal  Plaza,  New  York,  New  York; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  200O5,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  and 
appendices  may  be  obtained  in  person 
or  by  mail  from  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC.  hi  requesting  a  copy 
with  appendices,  please  enclose  a  check 
in  the  amount  of  $70.75  or,  if  you  wish 
a  copy  without  appendices,  please 
enclose  a  check  in  the  amount  of  $35.50 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
John  C.  Cruden, 

Chief,  Environment  and  Natural  Resources 
Section,  Environment  and  Natural  Resources 
J)ivision. 

IFR  Doc.  94-17719  Filed  7-20-94:  S:45  am) 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environment  Response, 
Compensatfon,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
Stipulation  and  Order  of  Settlement  and 
Dismissal  ("Stipulation")  in  Manville 
Corp.  V.  United  States.  Civil  Action  No. 
91  Civ.  6683  (RWS),  was  lodged  on  June 
24,  1994  with  the  United  States  District 
Court  for  the  Southern  District  of  New 
York.  Under  the  Stipulation,  Manville 
Corp.  ("Manville")  agrees  to  make  cash 
payments  totalling  $1,670,869  to  resolve 
its  liability,  and  those  of  certain  related 
corporations,  for  response  costs  and,  as 
to  certain  of  the  sites,  natural  resource 
damages,  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C,  §9601  pt.  seq., 
at  the'following  sites:  the  Commercial 
Oil  Site  in  Oregon,  Ohio;  the  Compass 
Industries  Site  in  Tulsa,  Oklahoma;  the 
Great  Lakes  Asphalt  Site  in  Zionsville, 
Indiana;  the  Lowry  Landfill  Site  in 
Arapahoe  County,  Colorado;  the 
Operating  Industries  Site  in  Monterey 
Park,  California;  the  Petrochem/Ecotek 
Site  in  Salt  Lake  City,  Utah;  the 
Seymour  Recycling  Site  in  Seymour, 
Indiana;  the  Yellow  Water  Road  Site  in 
Baldwin,  Florida;  the  Coalinga  Site  in 
Fresno  County,  California;  the  Union 
Chemical  Site  in  South  Hope,  Maine; 
the  Roebling  Steel  Site  in  Florence 
Township,  New  Jersey;  and  the  Ellis 
Road  Site  in  Jacksonville,  Florida. 

The  Stipulation  also  provides  that, 
notwithstanding  the  discharge  that 
Manville  and  related  corporations 
received  as  a  result  of  the  confirmation 
of  plans  of  reorganization  on  December 
22, 1986  in  Chapter  11  bankruptcy 


proceedings,  Manville  will  agree  to 
make  certain  payments,  calculated 
pursuant  to  provisions  and  procedures 
set  forth  in  the  Stipulation,  to  resolve 
any  liabilities  it  may  have  under 
CERCLA  with  respect  to  sites  not  owned 
or  operated  by  Manville  subsequent  to 
confirmation  of  the  plans  of 
reorganization,  arising  from  certain 
activities  that  Manville  engaged  in  prior 
to  the  confirmation  of  the  plans  of 
reorganization.  In  exchange,  the  United 
States  agrees  not  to  pursue  Manville 
with  respect  to  such  habilities,  except 
pursuant  to  the  procedures  set  forth  in 
the  Stipulation.  With  respect  to  sites 
owned  or  operated  by  Manville 
subsequent  to  the  confirmation  of  the^ 
plans  of  reorganization,  the  Stipulation 
provides  that  any  CERCLA  liability  of 
Manville  vrtll  be  unaffected  by  the 
Chapter  11  bankruptcy  proceedings.   . 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  davs 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Stipulation  and  Order  of  Settlement  and 
Dismissal.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  Manville  Corp  v  United 
States,  91  Civ.  6683  (RWS).  DOJ  Ref  Nn 
90-11-3-90D. 

The  proposed  Stipulation  and  Order 
of  Settlement  and  Dismissal  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  for  the  Southern 
District  of  New  York,  100  Church  Street. 
New  York,  New  York  10007;the  Region 
II  Office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York,  New  York  10278;  and  at  the 
Consent  Decree  Library,  1120  G  Street. 
NW.,  4th  Floor,  Washington,  DC  20005. 
(202)  624-0892.  A  copy  of  the  proposed 
Stipulation  and  Order  of  Settlement  and 
Dismissal  may  be  obtained  in  person  or 
by  mail  from  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor. 
Washington,  DC  20005.  hi  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$13.00  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
John  C.  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  94-17720  Filed  7-20-94;  8  45  am| 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
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Federal  Register  / 


given  that  a  proposed  consent  decree  in 
United  States  v.  Cc  mmonwealth  of 
Pennsylvania,  Civi  Action  No.  94-1154, 
was  lodged  on  July  7,  1994,  with  the 
United  States  Disti  ict  Court  for  the 
Western  District  of  Pennsylvania.  The 
consent  decree  adc  resses  violations  of 
Section  113(b)  of  tlie  Clean  Air  Act,  42 
U.S.C.  §  7413(b),  ai  id  of  Pennsylvania's 
State  Implementati  on  Plan  ("SIP"), 
which  occurred  at  he  Western  Center 
state  mental  health  facility  in 
Canonsburg,  Pennsylvania.  Specifically, 
Western  Center  vie  lated  mass  emissions 
and  visible  emissic  ns  standards  set  forth 
in  the  SIP.  The  vio  ations  resulted  from 
the  operation  of  bo  lers  used  for  heating 


the  facility. 
The  Department 


of  Justice  will 


receive,  for  a  perio  1  of  thirty  (30)  days 
from  the  date  of  this  publication, 


c  omments  relating 


to  the  proposed 


consent-decree.  Co  nments  should  be 
addressed  to  the  A  isistant  Attorney 
General  for  the  En\  ironment  and 


Natural  Resources 


Division,  Department 


of  Justice,  Washing  ton,  DC  20530,  and 
should  refer  to  Uni  fed  States  v. 
Commonwealth  of  Pennsylvania,  DO) 
Ref.  #  90-5-2-1-11  36. 

The  proposed  cc  isent  decree  may  be 
examined  at  the  of  ice  of  the  United 
States  Attorney,  7t  i  and  Grant  Streets, 
Pittsburgh.  Pennsy  vania  15219;  the 
the  Environmental 
841  Chestnut 
Building,  Philadel  ihia.  Pennsylvania 
19107;  and  at  the  (  onsent  Decree 
Librar>'.  1120  G  Sti  set,  N.W.,  4th  Floor. 
Washington.  DC  2C  005,  (202)  624-0892. 
.\  copy  of  the  prop  jsed  consent  decree 


Region  III  Office  of 
Protection  Agency 


may  be  obtained  ir 


from  the  Consent  I  ecree  Library,  1120 


G  Street,  N.W..  4th 


Notice  of  Lodging 
Pursuant  to  Clean 


In  accordance 
policy.  28  CFR  50 
given  that  a  propo^d 
United  States  v.  Ci 
Florida,  et  ai,  Civi 
50227-LAC.  was 
with  the  United  States 
the  Northern  District 
Complaint  in  this 


person  or  by  mail 


Floor,  Washington, 


DC  20005.  In  requ€  sting  a  copy  please 

refer  to  the  referem  :ed  case  and  enclose 

a  check  in  the  amo  mi  of  $9.00  (25  cents 

per  page  reproduct  on  costs),  payable  to 

the  Consent  Decret  Library. 

(ohn  C.  Cruden, 

Section  Chief.  Enviro  imental  Enforcement 

Section.  Envin3nmen\and  Natural  Resources 

Division. 

|FR  Doc.  94-17721  Filed  7 
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of  Consent  Decree 
Water  Act 


w  th 


Departmental 
,  notice  is  hereby 

Consent  Decree  in 
y  of  Port  St.  foe. 
Action  No.  92- 
l<|dged  on  July  8, 1994. 
District  Court  for 
of  Florida.  The 
divil  action  alleged 


that  the  Qty  of  Port  St.  Joe,  Florida, 
violated  effluent  limits  and  other  terms 
and  conditions  of  its  NPDES  permit  for 
its  municipal  wastewater  treatment 
plant.  The  Complaint  also  alleged  that 
the  St.  Joe  Forest  Products  Company 
committed  violations  of  the  pass 
through  and  interference  regulations 
promulgated  under  the  Clean  Water  Act 
by  excessive  discharges  of  pollutants 
and  contaminants  ht)m  its  paper  mill  to 
the  City's  wastewater  treatment  plant. 
Under  the  proposed  Consent  Decree,  the 
Company  will  pay  a  civil  penalty  of 
$325,000  in  settlement  of  the  United 
States'  claims,  and  the  City  will  pay  a 
civil  penalty  of  $25,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington.  DC 
20530.  and  should  refer  to  United  States 
v.  City  of  Port  St.  Joe,  Florida,  et  al., 
DO).  Ref.  90-5-1-1-3026. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Northern  District  of 
Florida.  114  East  Gregory  Street, 
Pensacola,  Florida;  the  Region  4  Office 
of  the  Environmental  Protection 
Agency,  345  Courtland  Street,  NE., 
Atlanta.  Georgia  30365;  and  at  the 
Consent  Decree  Library.  1120  G  Street 
NW..  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street  NW.,  4th 
Floor,  Washington,  EX:  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $3.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C.  Cruden, 

Chief.  Envi/vnmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division . 
|FR  Doc.  94-17722  Filed  7-20-94:  8:4.S  am] 

BILUNG  CODE  441(M)1-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttte  Clean  Air  Act 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Southwest  Louisiana 
Hospital  Association,  Inc.,  Civil  Action 
No  CV  92-187fr-LC.  was  lodged  on  fuly 
11.  1994  with  the  United  States  District 
Court  for  the  Western  District  of 
Louisiana. 


This  case  arises  from  alleged 
violations  by  Defendants,  Southwest 
Louisiana  Hospital  Assoc..  Inc.  and  F. 
Miller  &  Sons,  Inc.,  of  the  Clean  Air  Act 
and  Asbestos  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
("NESHAP")  at  the  Lake  Charles 
Memorial  Hospital  in  Lake  Charles, 
Louisiana  from  September  1988- 
January,  1989.  The  Decree  provides  that 
Defendants  shall  pay  a  civil  penalty  of 
$81,500,  comply  with  the  Asbestos 
NESHAP,  and  provide  notices  about 
asbestos  containing  materials  at  their 
renovation/demolition  projects. 
Defendant  Miller  also  agreed  to  {Provide 
in-house  training  to  all  employees  who 
are  responsible  for  demolition/ 
renovation  activities. 

The  Department  of  Justice  vynll 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  tlie  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530.  and 
should  refer  to  United  States  v. 
Southwest  Louisiana  Hospital 
Association,  Inc.,  DOJ  Ref.  #90-5-2-1- 
1600. 

The  proposed  consent  decree  may  be 
examined  at  the  office  -af  the  United 
States  Attorney,  600  Jefferson  Street, 
Suite  1000,  Lafayette,  LA  70501-7206; 
the  Region  VI,  Office  of  the 
Environmental  Protection  Agency,  1445 
Ross  Ave.,  Dallas,  Texas  75202;  and  at 
the  Consent  Decree  Library,  11 20  G 
Street,  NW..  4th  Floor,  Washington.  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington.  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $3.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C.  Cruden, 

Chief.  Environment  and  Natural  Resources 
Division. 
[PR  Doc.  94-17723  Filed  7-20-94;  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA-J 

In  accordance  with  Departmental 
pohcy,  notice  is  hereby  given  that  a 
proposed  settlement  agreement  and 
stipulated  order  with  Lone  Star 
Industries,  Inc.  ("Lone  Star")  in  In  re 
New  York  Trap  Rock  Corporation,  Lone 


Star  Industries,  Inc.,  et  al..  Debtors,  and 
In  re  Lone  Star  Industries,  Inc.,  Debtor. 
Chapter  11.  Case  Nos.  90  B21276  (HS) 
to  90  B21286(HS).  90  B21334(HS)  and 
90  B21335(HS)  (Jointly  Administered) 
and  Case  No.  90  B21277(HS),  was 
lodged  on  July  11. 1994,  with  the  United 
States  Bankruptcy  Court  for  the 
Southern  District  of  New  York.  This 
proposed  settlement  agreement  and 
stipulated  order  is  a  settlement  of  claims 
filed  by  the  United  States  on  behalf  of 
the  Environmental  Protection  Agency  in 
the  above  proceeding  pursuant  to 
section  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  UabiUty  Act  ("CERCLA").  42  U.S.C. 
9607,  for  past  and  future  response  costs 
at  the  Portland  Cement  Co.  (Kiln  Dust. 
#2  &  #3)  Superfund  Site  m  Salt  Lake 
County,  Utah.  Kiln  Dust  sites  1  and  4. 
also  located  in  Salt  Lake  County,  Utah, 
and  site  5  located  in  Davis  County,  Utah 
(collectively,  the  "Sites").  The  Sites 
were  utilized  for  the  deposit  of  Cement 
kiln  dust,  a  by-product  of  cement 
manufacturing,  during  the  period  from 
1965  through  1983. 

The  proposed  settlement  agreement 
and  stipulated  order  provides  that  the 
United  States,  on  behalf  of  the 
Environmental  Protection  Agency  shall 
be  allowed  a  Class  4  general  unsecured 
claim  against  Lone  Star  in  the  amount 
of  $16,292,490.  In  addition,  the 
Department  of  Interior,  a  natural 
resource  trustee,  shall  be  allowed  a  class 
4  general  unsecured  claim  in  the 
amotmt  of  $200,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Chvision.  Department 
of  Justice.  Washington.  DC  20530.  and 
should  refer  to  In  re  New  York  Trap 
Hock  Corporation,  Lone  Star  Industries. 
Inc..  et  al..  Debtors,  and  In  re  Lone  Star 
Industries.  Inc..  Debtor,  DOJ  Ref.  #90- 
11-2-602A. 

The  proposed  settlement  agreement 
and  stipulated  order  may  be  examiried 
at  the  Office  of  the  United  States 
Attorney  for  the  District  of  Utah,  room 
476,  U.S.  Courthouse,  350  South  Main 
Street,  Salt  Lake  City,  Utah  84101;  the 
Region  VIII  Office  of  the  Environmental 
Protection  Agency,  999  185h  Street, 
suite  500,  Denver,  Colorado  80202;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor,  Washington,  DC 
20005,  202-624-0892.  A  copy  of  the 
proposed  settlement  agreement  and 
stipulated  order  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW  .  4lh 


Star  Industries,  Inc.,  et  al..  Debtors,  and 
In  re  Lone  Star  Industries,  Inc.,  Debtor. 
Chapter  11.  Case  Nos.  90  B21276  (HS) 
to  90  B21286(HS).  90  B21334(HS)  and 
90  B21335(HS)  (Jointly  Administered) 
and  Case  No.  90  B21277(HS),  was 
lodged  on  July  11. 1994,  with  the  United 
States  Bankruptcy  Court  for  the 
Southern  District  of  New  York.  This 
proposed  settlement  agreement  and 
stipulated  order  is  a  settlement  of  claims 
filed  by  the  United  States  on  behalf  of 
the  Environmental  Protection  Agency  in 
the  above  proceeding  pursuant  to 
section  107  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  ("CERCLA").  42  U.S.C 
9607,  for  past  and  future  response  costs 
at  the  Portland  Cement  Co.  (Kiln  Dust. 
#2  &  #3)  Superfund  Site  in  Salt  Lake 
County,  Utah.  Kiln  Dust  sites  1  and  4, 
also  located  in  Salt  Lake  County,  Utah, 
and  site  5  located  in  Davis  County,  Utah 
(collectively,  the  "Sites").  The  Sites 
were  utilized  for  the  deposit  of  cement 
kiln  dust,  a  by-product  of  cement 
manufacturing,  during  the  period  from 
1965  through  1983. 

The  proposed  settlement  agreement 
and  stipulated  order  provides  that  the 
United  States,  on  behalf  of  the 
Envirormiental  Protection  Agency  shall 
be  allowed  a  Class  4  general  unsecured 
claim  against  Lone  Star  in  the  amount 
of  $16,292,490.  In  addition,  the 
Department  of  Interior,  a  natural 
resource  trustee,  shall  be  allowed  a  class 
4  general  unsecured  claim  in  the 
amount  of  $200,000. 

The  Department  of  [ustice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Envirormient  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  In  re  New  York  Trap 
Rock  Corporation,  Lone  Star  Industries. 
Inc..  et  al..  Debtors,  and  In  re  Lone  Star 
Industries.  Inc..  Debtor.  DOJ  Ref.  #90- 
11-2-602A. 

The  proposed  settlement  agreement 
iind  stipulated  order  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  District  of  Utah,  room 
476.  US.  Courthouse,  350  South  Main 
Street,  Salt  Lake  City,  Utah  84101;  the 
Region  VIII  Office  of  the  Environmental 
Protection  Agency.  999  185h  Street, 
suite  500,  Denver,  Colorado  80202;  and 
at  the  Consent  Decree  Library,  1120  G 
Street.  NW.,  4th  Floor,  Washington,  DC 
20005,  202-624-0892.  A  copy  of  the 
proposed  settlement  agreement  and 
stipulated  order  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW  .  4lh 
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Floor.  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  the  amount  of  $8.50 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  94-17751  Filed  7-20-94;  8:45  am] 
BtLLING  CODE  4410-01-M 


Lodging  of  Consent  Decree 
Modification  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA") 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  a 
proposed  Modification  to  Consent 
Decree  with  an  Intervening  Plaintiff  and 
the  Defendants  in  United  States  v. 
Raymark  Industries.  Inc..  et  al..  C.A.  No. 
85-3073  (E.D.  Pa.),  was  lodged  on  June 
29,  1994,  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Pennsylvania.  This  proposed 
Modification  to  Consent  Decree 
conforms  the  remedy  for  certain 
groundwater  contamination  affecting 
municipal  drinking  water  wells  in 
Hatboro  Borough.  Pennsylvania  to  the 
remedy  chosen  by  the  United  States 
Environmental  Protection  Agency 
("EPA")  in  its  Record  of  Decision 
("ROD")  to  abate  groundwater 
contamination  at  and  under  a  Site 
located  at  Jacksonville  Road,  Hatboro 
Borough  commonly  referred  to  as  the 
"Raymark  Site."  The  original  Consent 
Decree  was  entered  prior  to  EPA's 
publication  of  the  ROD  and  required  the 
Hatboro  Borough  Municipal  Authority 
(which  had  been  comp)ensated  under 
the  Decree  by  Defendants'  payments  of 
$612,500)  to  perform  pumping  and 
treating  of  water  at  a  location  different 
than  that  later  set  forth  in  the  ROD.  - 
Under  the  proposed  Modification  to 
Decree,  Hatboro  will  remain  responsible 
for  performing  work  which  ultimately 
will  exhaust  the  $612,500  it  received 
under  the  Decree,  as  well  as  interest 
earned  on  those  hinds.  EPA  will 
perform  all  other  remedialmeasures, 
using  Superfund  money. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree  Modification. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Raymark  Industries, 
Inc..  et  al..  DOJ  Ref.  #90-11-2-12. 


The  proposed  Modification  to 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  Eastern  District  of  Permsylvania,  615 
Chestnut  Street.  12th  Floor,  suite  1200. 
Philadelphia  Life  Building, 
Philadelphia,  Pennsylvania  19107;  the 
Region  III  Office  of  the  Environmental 
Protection  Agency.  801  Chestnut 
Building,  Philadelphia.  Pennsylvania 
19107;  and  at  the  Consent  Decree 
Library,  601  Pennsylvania  Avenue, 
NW..  Washington.  DC  20044,  202-347- 
2072.  A  copy  of  the  proposed 
Modification  to  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  601 
Pennsylvania  Avenue,  NW..  Box  1097, 
Washington,  DC  20044.  In  requesting  a 
copy  of  the  proposed  Modification  and 
accompanying  Amended  Work  Plan 
(Appendix  A  to  the  Modification), 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $9.00 
{25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Please  enclose  an  additional  $19.25 
should  you  wish  to  order  a  copv  of  the 
ROD  (Appendix  B). 
John  C.  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division 
FR  Doc.  94-17752  Filed  7-20-94:  8:45  am] 

BILLING  CODE  4410-01-M 


Notice  of  Lodging  a  Final  Judgment  by 
Consent  Pursuant  to  the 

Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Notice  is  hereby  given  that  on  July  8, 
1994,  proposed  consent  decrees  in 
United  States  v.  Shaffer  Equipment 
Company,  et  al.  Civ.  A.  No.  92-2024. 
were  lodged  wdth  the  United  States 
District  Court  for  the  Southern  District 
of  West  Virginia. 

The  complaint  filed  by  the  United 
States  seeks  to  recover  response  costs 
under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9607. 
incurred  by  the  United  States  in 
connection  with  response  actions  taken 
at  the  Shaffer  Equipment  Superfund  Site 
("Site")  located  in  Mindon,  West 
Virginia.  The  proposed  decree  with 
Anna  Shaffer  and  Shaffer  Equipment 
Company  resolves  the  claims  of  the 
United  States  against  those  defendants 
for  response  costs  incurred  at  the  site  up 
to  December  22, 1993  for  a  payment  by 
those  defendants  of  $600,000  to  the 
United  States.  The  consent  decree  with 
Berwind  Land  Company  resolves  claims 
against  Berwind  Land  Company  for  past 
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and  future  response  co  >ts  incurred  and 
to  be  incurred  at  the  sii  e  for  a  payment 
by  Berwind  Land  Com  )any  of  $75,000 
to  the  United  States.  Staffer  Equipment 
Company  and  Berwind  Land  Company 
agree  in  the  consent  de:rees  to  provide 
access  to  the  United  St  ites  to  their 
property  at  the  site  for  my  future 
response  actions.  The  c  onsent  decree 
with  Johns  Hopkins  Ur  iversity  resolves 
claims  against  Johns  H(  ipkins  University 
for  past  and  future  response  costs 
incurred  and  to  be  inct  rred  at  the  Site 
for  a  payment  by  Johns  Hopkins 
University  of  $50,000  t  )  the  United 
States. 
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!FR  Doc  94-17753  Filea  7 
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Notice  Pursuant  to  tt^e  National 
Cooperative  Research  and  Production 
Act  of  1993;  Bell  Communications 
Research,  Inc. 

Notice  is  hereby  given  that,  on  May 
25,  1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.SC.  4301 
et  seq.  ("the  Act"),  Bell 
Communications  Research,  Inc. 
("Bellcore")  has  filed  vmtten 
notifications  on  behalf  of  Bellcore  and 
GTE  Service  Corporation  ("GTE") 
simultaneously  writh  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plantiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Bellcore,  Livingston,  NJ;  and  GTE, 
Irving,  TX.  Bellcore  and  GTE  entered 
into  an  agreement  effective  as  of  March 
1,  1994,  under  GTE  will  participate  in 
various  Bellcore  projects  which  Bellcore 
is  currently  undertaking  for  its  owner 
companies,  all  directed  to 
understanding  telecommunications 
network  architecture,  concepts  and/or 
service  capabilities  in  support  of 
exchange  and  exchange  access 
telecommunications  services.  Those 
projects  may  comprise  such  activities  as 
the  creation,  development  or  production 
of  new  telecommunications  network 
service  concepts  and  related  network 
planning,  engineering  and  software 
development  and  production  and  will 
include,  for  example,  exploration  of 
innovative  billing  systems  for  involving 
network  services. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  94-17754  Filed  7-20-94;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Network  Management 
Forum 

Notice  is  hereby  given  that,  on  June  6, 
1994.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  43^01 
et  seq.  ("the  Act"),  the  Network 
Management  Forum  ("the  Forum")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  additions  to  its 


membership.  The  additional 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circiunstances.  Specifically, 
the  identities  of  the  new  members  to  the 
venture  are  as  follows:  Unisys 
Corporation,  Amsterdam,  The 
Netherlands  is  a  Corporate  Member. 
Advantis,  White  Plans,  NY;  Crosskeys 
Systems  Corporation,  Kanata,  Ontario. 
Canada;  Data  General  Corporation, 
Westboro,  MA;  EID-Empresa  de 
Investigacao  Desenvolvimento,  Monte 
da  Caprica,  Portugal;  ITEC-TELECOM, 
Santafe  de  Bogota,  Coliunbia;  Kingston 
Communications  PLC,  Beverley. 
Yorkshire,  England;  KTAS,  Copenhagen. 
Denmark;  Norwegian  Telecom,^  Oslo, 
Norway;  NTT  Mobile  Communications 
Network,  Inc.,  Tokyo,  Japan;  Pontis 
Consulting,  Reading,  Berkshire, 
England;  and  Tellabs  Operations,  Inc.. 
Lisle,  IL  are  Associate  Members.  Argos 
Distributors  Ltd.,  AvebuFy,  England; 
CCTA.  Norwich.  Norfolk,  England:  Data 
Communications,  Maidenhead. 
Berkshire,  England;  Gartner  Group, 
Stamford,  CT;  ITT  Hartford,  Hartford, 
CT;  KPMG  Peat  Marwich,  Watford, 
Herts,  England;  and  Versant  Object 
Technologies,  Menlo  Park,  CA  are 
Affiliate  Members. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  Forum 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  October  21,  1988,  the  Forum  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  8.  1988  (53 
FR  49615). 

The  last  notification  was  filed  with 
the  Department  on  September  15. 1993. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the  . 
Act  on  November  10, 1993  (58  FR 
59736). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  94-17755  Filed  7-20-94;  8  45  r,m| 

BILLING  CODE  4410-Ot-M 


Federal  Bureau  of  Investigation 

National  Stolen  Auto  Part  Information 
System  (NSAPIS)  Federal  Advisory 
Committee;  Meeting 

The  NSAPIS  Federal  Advisory 
Committee  will  meet  on  August  16-17. 


1994,  irom  9  a.m.  imtil  5  p.m.,  at  the 
Arlington  Renaissance  Hotel,  950  N. 
Stafford  Street,  Arlington,  Virginia, 
telephone  703-528-6000,  to  discuss  the 
design  and  implementation  of  the 
system  mandated  by  Public  Law  102- 
519. 

The  Committee  will  address  issues 
concerning  the  final  recommendations 
of  the  Committee,  the  NSAPIS  Pilot 
Program,  the  establishment  of  an 
Oversight  Committee  and  the 
requirements  for  the  NSAPIS  System 
Administrator. 

The  meeting  will  be  open  to  the 
public  on  a  Brst-come.  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statement  concerning  NSAPIS  or 
related  matters  with  the  Committee, 
before  or  after  the  meeting,  by  sending 
same  to  the  Chairman/Designated 
Federal  Officer.  Anyone  wishing  to 
address  this  session  of  the  meeting 
should  notify  the  Designated  Federal 
Officer  at  least  24  hours  prior  to  the  start 
of  the  session.  The  notification  may  be 
by  mail,  telegram,  cable,  or  a  hand- 
delivered  note.  It  should  contain  the 
requestor's  name;  corporate  designation, 
consiuner  affiliation;  or  Government 
designation;  a  short  statement 
describing  the  topic  to  be  addressed; 
and  the  time  needed  for  presentation.  A 
nonmember  requestor  will  ordinarily  be 
allowed  not  more  than  15  minutes  to 
present  a  topic,  unless  specially 
approved  by  the  Chairman. 

Inquires  may  be  addressed  to  the 
Chairman/Designated  Federal  Officer, 
Mr.  Virgil  L.  Young.  Jr.,  Chief,  Programs 
Development  Section,  CJIS  Division, 
FBI,  lOth  and  Pennsylvania  Avenue, 
Northwest,  Washington,  DC,  20535 
telephone  (202)  324-5084. 

Dated:  July  13,  1994. 

Virgil  L.  Young,  Jr.,  . 

Chief.  Programs  Development  Section. 
Designated  Federal  Officer. 

[FR  Doc.  94-17756  Filed  7-20-94:  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-046] 

Intent  To  Grant  Coexciusive  Patent 
Licenses 

agency:  National  Aeronautics  and      > 

Space  Administration. 

ACTION:  Notice  of  intent  to  grant  patent 

licenses. 

summary:  NASA  hereby  gives  notice  of 
intent  to  grant  Zeoponics,  Inc.,  of 
Austin,  Texas,  and  Zeoponix,  Inc.,  of 
Boulder,  Colorado,  royalty-bearing. 
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1994,  from  9  a.m.  until  5  p.m.,  at  the 
ArUngton  Renaissance  Hotel,  950  N. 
Stafford  Street,  Arlington,  Virginia, 
telephone  703-528-6000,  to  discuss  the 
design  and  implementation  of  the 
system  mandated  by  Public  Law  102- 
519. 

The  Committee  will  address  issues 
concerning  the  final  recommendations 
of  the  Committee,  the  NSAPIS  Pilot 
Program,  the  establishment  of  an 
Oversight  Committee  and  the 
requirements  for  the  NSAPIS  System 
Administrator. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statement  concerning  NSAPIS  or 
related  matters  with  the  Committee. 
before  or  after  the  meeting,  by  sending 
same  to  the  Chairman/Designated 
Federal  Officer.  Anyone  wishing  to 
address  this  session  of  the  meeting 
should  notify  the  Designated  Federal 
Officer  at  least  24  hours  prior  to  the  start 
of  the  session.  The  notification  may  be 
by  mail,  telegram,  cable,  or  a  hand- 
dehvered  note.  It  should  contain  the 
requestor's  name;  corporate  designation, 
consiuner  affiliation!  or  Government 
designation;  a  short  statement 
describing  the  topic  to  be  addressed; 
and  the  time  needed  for  presentation.  A 
nonmember  requestor  will  ordinarily  be 
allowed  not  more  than  15  minutes  to 
present  a  topic,  unless  specially 
approved  by  the  Chairman. 

Inquires  may  be  addressed  to  the 
Chairman/Designated  Federal  Officer, 
Mr.  Virgil  L.  Young,  Jr.,  Chief,  Programs 
Development  Section,  CJIS  Division, 
FBI,  10th  and  P«insylvania  Avenue, 
Northwest,  Washington,  DC,  20535 
telephone  (202)  324-5084. 

Dated:  July  13,  1994. 

Virgil  L.  Young,  Jr., 

Chief.  Programs  Development  Section. 
Designated  Federal  Officer. 

(FR  Doc.  94-17756  Filed  7-20-94:  8:45  ami 
BILLING  CODE  4410-20-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-046] 

intent  To  Grant  Coexciusive  Patent 
Licenses 

agency:  National  Aeronautics  and      > 

Space  Administration. 

ACnON:  Notice  of  intent  to  grant  patent 

licenses. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Zeoponics,  Inc.,  of 
Austin.  Texas,  and  Zeoponix,  Inc.,  of 
Boulder,  Colorado,  royalty-bearing, 


revocable,  coexchisive  licenses  to 
practice  the  inventions  described  and 
claimed  in  U.S.  Patent  Application 
Serial  No.  08/243,335  entitled  "Slow 
Release  Fertilizer"  and  U.S.  Patent 
Application  Serial  No.  08/243,336 
entitled  "Active  Synthetic  Soil."  The 
proposed  patent  Ucenses  will  be  for  a 
Umited  number  of  years  and  vdll 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations,  14  CFR  Part 
1245,  Subpart  2.  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  Ucenses,  unless  within  60  days  of 
the  Date  of  this  Notice,  NASA  receives 
written  objections  to  the  grant,  together 
with  any  supporting  documentation.  All 
written  objections  to  the  grant  will  be 
reviewed  and  then  a  final  decision 
whether  to  grant  the  hcenses  will  be 
made. 

DATES;  Comments  to  this  notice  must  be 
received  by  September  19, 1994. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Henry  Lupuloff.  (202)  358-2041. 

Dated:  July  13.  1994. 
Edward  A.  Frankle, 
General  Counsel. 

|FR  Doc.  94-17773  Filed  7-20-94;  8:45  am) 
BILLING  COOE  751C-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  AvailatMlity  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preser\ation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 


public  conmients  on  such  schedules,  as 
required  by  44  USC  3303a{a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before 
September  6, 1994.  Once  the  appraisal 
of  the  records  is  completed.  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration. 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
bilhons  of  records  on  paper,  fi.m. 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records        '. 
schedules  specif\'ing  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Fending 

1  Department  of  Agriculture. 
Agricultural  Marketing  Service  (Nl- 
136-94-1).  Administrative  records  and 
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3). 
s  relating  to  the 

1  Practice 
ical  Reports, 
stice,  Office  of 

23-92-1).  Denial 


raw  data  from  the  Pekticide  Data 
Program.  J 

2.  Department  of  iigriculture.  Food 
Safety  and  Inspectioli  Service  N 1-462- 
94-1).  Meat  and  poujtry  establishment 
records. 

3.  Department  of  Health  and  Human 
Service,  Agency  for  Ipealth  Care  Policy 
Research  (Nl-510-9 
Administrative  reco 
development  of  Clin 
Guidelines  and  Tec 

4.  Department  of  J 
Justice  Programs  (Nl 
of  Federal  Benefits  C  earinghouse 
Systems. 

5.  Department  of  Ji  stice,  Immigration 
and  Naturalization  Service  (Nl-85-93- 
2).  Crewman's  Landiig  Permit  forms. 

6.  Department  of  S  ate  (Nl-59-93- 
17).  Routine,  facilitat  ;ve,  and 
duplicative  records  of  the  Moscow 
Embassy  Building  Control  Office. 

7.  Department  of  S  ate  (Nl-59-93-43 
and  Nl-59-93—44).  I  uplicative  records 
from  the  Bureau  of  Ei  uopean  Affairs. 

8.  Bureau  of  Mines  Division  of 
Budget  [Nl -70-94-2  .  Reduction  in 
retention  period  for  t  udget  records. 

9.  Farm  Credit  Administration  (Nl- 
103-93-2).  Data  gene  rated  by  the 
consolidated  reportin  g,  early  warning, 
and  projection  systeri  is  on  institutions 
belonging  to  the  Fami  Credit  System. 

10.  Federal  Deposit  Insiu'ance 
Corporation,  Divisior  of  Supervision 
(Nl-34-94-2).  Savini  ;s  and  loan 
association  supervise  ry  files. 

11.  National  Security  Agency  (Nl- 
457-94-3).  Personne!  security  files. 

12.  Small  Business  Administration, 
Office  of  Administrat  ve  Services  (Nl- 
309-90-3).  The  Liquidation/litigation 
tracking  system,  prim  e  contractors 
regional  information  ;ystem,  and  the 
procurement  career  n  anagement 
program  data  system. 

Dated:  June  27, 1994. 
Trudy  Huskanip  Pelers<  n, 

Acting  Archivist  of  the  L  nited  States. 

|FR  Doc.  94-17724  Filec  7-20-94;  8:45  am] 

BtLLMG  CODE  751S-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Meetings 

AGENCY:  National  Enqowment  for  the 

Humanities. 

ACTION:  Notice  of  mecjtings. 


SUMMARY:  Pursuant  to 
the  Federal  Advisory 
(Public  Law  92-463 
notice  is  hereby  given 
meetings  of  the  Huma  nities 
be  held  at  the  Old  Post 


JS 


the  provisions  of 
[Committee  Act 

amended), 
that  the  following 
Panel  will 

Office,  1100 


Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  |202) 
606-8322.  Hearing- impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
pubhc  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  August  3, 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Philosophy, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  begiiming  after  June  1, 
1995. 

2.  Date:  August  3, 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  415 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  American  History  II, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  June  1 , 
1995. 

3.  Date:  August  4, 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  American  History 
and  Studies  II;  Communication  and 
Media;  and  Education,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 


after  June  1, 1995. 

4.  Date:  August  4, 1994 
Time:  8:00  a.m.  to  5:30  p.m. " 
Room:  415 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  British  Literature, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  June  1, 
1995. 

5.  Date:  August  5, 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  415 

Program;  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  Rhetoric, 
Communication,  Media,  Folklore, 
and  American  Studies,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  after  June  1 , 
1995. 

6.  Date:  August  8, 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  Review 
Fellowships  for  University  Teachers 
applications  in  European  History, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  June  1 , 
1995. 

7.  Date:  August  8, 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  415 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  Philosophy, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  June  1 , 
1995. 

8.  Date:  August  9, 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  415 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  American 
Literature,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  June  1, 1995. 

9.  Date:  August  10,  1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  combined  Fellowships 
for  University  Teachers  and 
Fellowships  for  College  Teachers 
meeting  will  review  applications  in 
African,  Asian,  and  Latin  American 
History  and  Studies,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  begiiming 
after  June  1,1995. 

10.  Date:  August  11, 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  415 


Program:  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  Political  Science 
and  Jurisprudence,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
afterjuiie  1.1995. 

11.  Date:  August  12, 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Classical,  Medieval, 
and  Renaissance  Studies,  submitted 
to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  Jime  1. 1995. 

12.  Date;  August  15, 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review - 
Fellowships  for  University  Teachers 
applications  in  Romance  Languages 
and  Literatures,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  June  1, 1995. 

13.  Date:  August  16. 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Political  Science, 
Law,  and  Jurisprudence,  submitted 
to  the  Division  of  Fellowships  and 
Seminars,  for  projects  begiiming 
after  June  1, 1995. 

14.  Date:  August  16.  1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  415 

Program:  This  meeting  will  review- 
Fellowships  for  College  Teachers 
applications  in  Religious  Studies, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  June  1, 
1995. 

15.  Date:  August  18, 1994 
Time:  8:00  a.m.  to  5:30  pjn. 
Room:  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Religious  Studies, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  June  1 , 
1995. 

16.  Date:  August  18. 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  415 

Program:»This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  Classical,  and 
Medieval  Studies,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  June  1, 1995. 
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Program:  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  Political  Science 
and  Jurisprudence,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
aflerjuhe  1,1995. 

11.  Date:  August  12. 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Classical,  Medieval, 
and  Renaissance  Studies,  submitted 
to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  June  1, 1995. 

12.  Date;  August  15, 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review - 
Fellowships  for  University  Teachers 
applications  in  Romance  Languages 
and  Literatures,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  June  1, 1995. 

13.  Date:  August  16. 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Political  Science, 
Law,  and  Jurisprudence,  submitted 
to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  June  1, 1995. 

14.  Date:  August  16. 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  415 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  Religious  Studies, 
submitted  to  the  Division  of 
Fellows'hips  and  Seminars,  for 
projects  beginning  after  June  1, 
1995. 

15.  Date:  August  18,  1994 
Time:  8:00  a.m.  to  5:30  p.in. 
Room:  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
apphcations  in  Religious  Studies, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  begirming  after  June  1, 
1995. 

16.  Date:  August  18, 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  415 

Program:»This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  Classical,  and 
Medieval  Studies,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  June  1. 1995. 


17.  Date:  August  19, 1994 
Time:  8:00  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  American 
-     Literature,  submitted  to  the 
Division  of  Fellowships  and 
Seminars,  for  projects  begirming 
after  June  1. 1995. 
David  Fisher,  - 

Advisory  Committee  Management  Officer. 
(FR  Doc.  94-17691  Filed  7-20-94;  8:45  am) 
BILUNG  CODE  7&36-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Workshop 

The  National. Science  Foundation 
(NSF)  will  h'^ld  a  one  day  workshop  on 
August  1,  l'H<i4.  The  Workshop  will  take 
place  at  the  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230. 
Sessions  will  be  held  from  11  a.m.  to 
3:30  p.m. 

The  goal  of  the  Workshop  is  to 
provide  a  forum  for  gathering  the  views 
of  leaders  in  the  higher  education 
community  on  the  present  condition  of 
undergraduate  education  in  science, 
mathematics,  engineering  and 
technology,  and  obtain  advice  about 
how  to  improve  it. 

•    The  Workshop  will  not  operate  as  an 
advisory  conunittee.  It  will  be  open  to 
the  public.  Participants  will  include 
approximately  15  leaders  in  science, 
mathematics  and  engineering  education. 

For  additional  information,  contact 
Dr.  Robert  Watson,  Director,  Division  of 
Undergraduate  Education,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  (703) 
306-1666. 

Dated:  July  15,  1994. 
Dr.  Robert  F.  Watson, 

Division  Director,  Undergraduate  Education. 
[FR  Doc.  94-17727  Filed  7-20-94:  8:45  am] 
BILUNG  CODE  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Adequacy  and  Compatibility  for  NRC 
and  Agreement  State  Radiation  Control 
Programs  Necessary  to  Protect  Public 
Health  and  Safety;  Draft  Statement  of 
Policy 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Draft  statement  of  policy. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  revising  its  general 
statement  of  policy  regarding  the  review 
of  Agreement  State  radiation  control 


programs.  This  action  is  necessary  to 
clarify  the  meaning  and  use  of  the  terms 
"adequate"  and  "compatible"  as 
applied  to  an  Agreement  State  radiation 
control  program.  This  draft  policy 
statement  would  not  be  intended  to 
have  the  force  and  effect  of  law  or 
binding  effect;  it  is  intended  as  guidance 
to  the  Agreement  States,  NRC  staff,  and 
the  public  to  make  clear  how  the 
Commission  intends  to  evaluate  the 
adequacy  and  compatibility  of  NRC  and 
Agreement  State  programs.  Comments 
are  solicited  on  the  draft  policy 
statement  and  specific  questions 
contained  in  this  notice. 
DATES:  Comments  are  due  on  or  before 
October  19, 1994. 

ADDRESSES:  Send  written  comments  tb 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Attention:  Docketing  and  Services 
Branch.  Deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Mar}'!and, 
between  7:45  am  and  4:15  pm  on 
Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cardelia  Maupin,  State  Agreements 
Program,  Office  of  State  Programs.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
504-2312. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

Results  of  Discussions  with  Various 
Groups 

A.  States 

B.  Regulated  Community 

C.  Environmental  Group 

II.  Discussion 

A.  Adequate 

B.  Compatibility 

C.  Compatibility  and  Adequacy 
Determination  of  Agreement  Slates 

D.  Termination  of  Agreements 

E.  Specific  Questions  for  Public  Comment 

III.  Policy  Statement 

A.  Definitions 

B.  Elements  of  an  Adequate  Program 

C.  Elements  of  a  Compatible  Program 

D.  Compatibility  Criteria 

E.  Implementation 

F.  Examples  for  the  Compatibility  Criteria 

G.  Examples  of  More  Stringent 
Requirem.ents 

IV.  Paperwork  Reduction  Act  Statement 

I.  Background 

The  terms  "compatible"  and 
"adequate"  constitute  core  concepts  in 
.the  Commission's  Agreement  State 
program  under  Section  274  of  the 
Atomic  Energy  Act  (AEA)  of  1954,  as 
amended,  in  1959.  Subsection  274d. 
states  that  the  Commission  shall  enter 
into  an  Agreement  under  subsection  b., 
discontinuing  NRC's  regulatory 
authority  over  certain  materials  in  a 
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State,  if  the  State's]  program  is  both 
adequate  to  protect  public  health  and 
safety  and  compatitle  with  the 
Commission's  regulatory  program. 
Subsection  274g.  authorizes  and  directs 
the  Commission  to\  cooperate  with  the 
States  in  the  fonnujiation  of  standards  to 
assure  that  State  ai)d  Commission 
standards  will  be  ctx)rdinated  and 
"compatible."  Subjection  274(j)(l) 
requires  the  Commissioa  to  periodically 
review  the  Agreements  and  actions 
taken  by  the  Statcs'mider  the 
Agreements  to  ens«re  compliance  with 
the  provisions  of  section  274.  Although 
the  terms  "compatible"  and  "adequate" 


luirements  in  the 
igram  under  Section 

terms  are  not 
leither  has  the 


are  fundamentai 
Agreement  State  p 
274oftheAEA.  th 
denned  in  the  Act. 
Commission  provided  a  formal 
definition  or  formal  comprehensive 
guidance  on  how  tl|e  terms  should  be 
interpreted  in  impi  jmenting  Section 
274.  The  guiding  c<  incept  over  the  years 
since  the  beginning  of  the  Agreement 
State  program  in  th  i  area  of 
compatibility  has  b  ?en  to  encourage 
uniformity  to  the  a  aximum  extent 
practicable  while  a  lowing  flexibility, 
where  possible,  to  i  ccommodate  local 
regulatory  concerns .  This  concept  has 
been  implemented  n  case-by -case 
decisions  by  the  Co  mmission  and  in 
internal  procedures  developed  by  the 
staff  to  assign  desig  lations  of  degrees  of 
"compatibility"  (i.e  uniformity),  from 
"essentially  verbati  n"  to  "no  degree  of 
uniformity  requirec  ,"  to  sections  of  the 
Commission's  regui  itions.  More 
recently,  die  Comm  ssion  has  attempted 
to  involve  the  State   earlier  in  the 
process  of  developi  ig  new  regulations 
and  determining  wl  at  level  of 
"compatibility"  (i.e  uniformity)  will  be 
required  of  the  Agr*  ement  States. 

The  Commission'  5  approach  to 
making  compatibilii  y  determinations 
has  evolved  slowly  jver  the  Hfe  of  the 
Agreement  State  pr<  gram.  At  the  sam.e 
time,  since  1962,  th  i  Agreement  State 
program  has  expant  ed  and  developed 
significantly  both  ir  the  number  of 
Agreement  States,  a  i  well  as  depth  of 
experience  and  exp  rtise  of  State 
regulators.  To  clarif '  the  matter  of 
compatibility,  the  C  )mmission  has 
directed  the  staff  to  develop  a 
comprehensive  into  pretation  and 
application  of  comp  jtibility. 

On  April  2, 1993,  the  Commission 
directed  the  staff  to  levelop  a 
compatibility  policy  for  all  program 
areas  other  than  low  level  radioactive 
waste.  While  develo  jing  the  policy,  the 
staff  participated  in  liscussions  with 
the  Agreement  States,  the  non- 
Agreement  States,  tie  regulated 
community,  and  the  general  public.  A 


working  group  was  formed  and  a  draft 
issues  paper  was  developed.  The  draft 
issues  paper  was  discussed  with  the 
Agreement  States  in  a  public  meeting  in 
May  1993  and  draft  options,  SECY-93- 
290.  were  discussed  in  October  1993  at 
the  All  Agreement  States  Meeting.  The 
Agreement  and  non-Agreement  States, 
the  regulated  community  and  the 
general  public  participated  in  a  public 
workshop  on  the  final  issues  paper  in 
July  1993. 

Results  of  Discussions  With  Various 
Groups 

A  States 

The  States  would  like  to  see  a 
minimum  number  of  requirements  for 
compatibility  determinations.  From  the 
comments  at  the  July  1993  public 
workshop  and  during  the  October  1993 
All  Agreement  States  Meeting  in  Tempo. 
Arizona,  the  following  positions,  though 
not  a  formal  consensus,  emerged: 

The  States  are  in  favor  of: 

1.  uniformity  of  requirements  that  are 
necessary  to  assure  interstate 
commerce,  i.e.,  labels,  signs  and 
symbols. 

2.  uniformity  of  radiation  standards 
necessary  to  protect  public  health  and 
safety.  However,  States  want  the 
flexibility  to  set  stricter  dose  limits 
when  local  conditions  warrant  them. 

3.  early  and  substantive  involvement  in  the 
deliberations  on  the  deveropraent  jof 
n?gulations. 

B.  Regulated  Community 

The  regulated  community  desires 
strict  adherence  to  uniform  national 
radiation  standards  so  that  licensees 
meet  the  same  standards  In  all  States 
and  will  not  be  subject  to  different 
regulations  in  different  States. 

C.  Environmental  Group 

An  environmental  advocacy  group 
iiidicated  that  Federal  and  State 
regulations  should  be  the  minimum 
requirements  with  the  proviso  that 
communities  may  have  the  flexibility  to 
go  beyond  those  regulations. 

In  the  formulation  of  this  draft  pohcy 
statement,  the  staff  has  carefully 
considered  the  views  of  the  Agreement 
States,  the  regulated  community,  the 
environmental  group  and  other 
members  of  the  public 

n.  Discussion 

The  question  posed  by  the  current 
task  to  develop  a  compatibiUty  policy 
centers  on  making  a  dctermioation  of 
what  components  or  elements  of  a  State 
radiation  control  program  are  needed 
beyond  those  which  establish  and 
maintain  an  adequate  radiation  control 
program.  Presently,  adequacy  of 


Agreement  State  programs  is  only 
applied  to  program  elements  in  terms  of 
their  direct  or  indirect  bearing  on  pubhc 
health  and  safety  and  compatibility  is 
only  applied  to  the  degree  of  conformity 
between  State  regulations  and  NRC's 
regulations.  However,  staff  believes  that 
some  regulations  should  bp  a  matter  of 
adequacy  to  protect  public  health  and 
safety  and  some  program  elements 
should  be  a  matter  of  compatibility.  In 
order  to  fully  imderstand  this  concept, 
the  relationship  between  adequacy  and 
compatibility  must  be  examined. 

Section  274  of  the  Atomic  Energy  Act 
requires  that  Agreement  State  programs 
be  both  "adequate  *r  protect  the  public 
health  and  Safety"  and  "compatible 
with  the  Conrniission's  program."  Thus, 
under  the  proposed  compatibihty 
policv,  these  separate  findings  must  be 
based  on  consideration  of  two  different 
objectives;  first,  providing  for  an 
acceptable  level  of  protection  for  public 
health  and  safety  in  an  Agreement  State 
(the  "adequacy"  component),  and   _ 
second,  providing  for  the  overall 
national  interest  in  radiation  protection, 
(the  "compatibility"  component).  An 
"adequate"  program,  including 
regulations  or  other  legally  binding 
measures  (e.g.,  hcense  conditions)  and 
program  elements  (e.g.,  organization  and 
resources)  should  consist  of  those 
attributes  considered  necessary  by  the 
Commission  to  maintain  an  acceptable 
level  of  protection  of  the  public  health 
and  safety  within  the  Agreement  State. 
A  "compatible"  program,  including 
radiation  protection  standards  and  other 
program  elements,  should  consist  of 
those  attributes  considered  necessary  by 
the  Commission  to  meet  a  larger 
national  interest  in  radiation  protection. 
The  requirements  for  adequacy  would 
focus  on  the  protection  of  pubUc  health 
and  safety  within  a  particular  State, 
whereas  the  requirements  for 
compatibihty  would  focus  on  the 
extraterritorial  effect  of  State  action  or 
inaction  either  on  other  States  or  on  the 
national  program  for  radiation 
protection.  As  a  basis  for  determining 
what  ultimately  will  be  required  for 
compatibility,  the  Commission  must 
first  identify  what  is  necessary  for  a 
State  prograin  to  be  "adequate." 

A.  Adequate 

Under  the  draft  pohcy,  "adequate" 
would  focus  on  those  elements  of  a 
State  program  that  are  necessary  to 
provide  a  level  of  protectioi>of  the 
public  heahh  and  safety  within  the  State 
that  is  equivalent  to,  or  greater  than,  that 
provided  by  the  NRC  regulatory 
program  for  its  hcensees.  The 
requirements  for  "adequate"  would  not 
require  that  NRC  regulations  or  other 


program  elements  be  incorporated  in  an 
essentially  identical  manner.  Under  the 
adequate  provision.  States  would  also 
be  allowed  to  establish  requirements 
through  measures  other  than 
regulations,  such  as  license  conditions. 

B.  Compatibility 

The  "compatibility"  requirement 
would  focus  on  those  elements  of  a 
State  prograin  which  would  be  required 
to  be  essentially  identical  with  the  NRC 
regulatory  framework  in  order  to 
achieve  a  larger  national  interest  beyond 
that  required  for  adequate  protection  of 
the  public  health  and  safety  within  the 
State.  The  draft  poUcy  establishes  four 
criteria '  that  the  NRC  would  use  to 
determine  which  elements  of  the  NRC 
regulatory  program,  including  specific 
NRC  regulations,  that  the  State  would  be 
required  to  incorporate  in  an  essentially 
identical  manner  into  its  regulatory 
program.  The  dose  limits  and  radiation- 
protection  related  release  limits  in  10 
CFR  Part  20  and  10  CFR  Part  61 
applicable  to  all  licensees,  or  any 
subsequent  amendments  thereto,  or 
other  NRC  regulations  which  are 
required  to  be  essentially  identical  for 
compatibility  purposes  will 
automatically  be  required  to  be 
identical.^  States  will  not  have  the 
flexibility  to  deviate  from  the  program 
elements  that  the  Commission  requires 
forcompatibility. 

C.  Compatibility  and  Adequacy 
Determination  of  Agreement  States 

The  staff  has  developed  a 
management  directive  for  the  use  of 
common  performance  indicators  in 
review  of  the  Agreement  States  and 
regional  materials  program.  The 
development  of  the  common 
performance  indicators  for  the 
evaluation  of  Agreement  Slates  and  the 
NRC  regional  offices  will  be  directly 
related  to  adequacy  requirements  for 
Agreement  State  programs,  and 
consequently,  will  need  to  be  closely 
coordinated  with  the  staff  efforts  to 
define  the  elements  of  an  adequate  State 
program.  In  January  1994,  the  staff 
provided  to  the  Commission  a  paper 
further  describing  the  use  of  common 


'The  compatibility  criteria  are  specified  in 
Section  OLD,  below. 

-In  issuing  this  Draft  Policy  Statement  for 
comment,  the  Commission  is  revisiting  its  earlier 
decision  to  review  compatibility  of  Agreement  State 
programs  in  the  low  level  radioactive  waste  area  on 
a  case-by-case  ttasis.  The  Commission  based  its 
earlier  decision  on  a  belief  that  such  case-by-case 
consideration  could  best  address  the  special 
circumstances  that  confront  Agreement  States  in 
that  area.  Using  the  case-by-case  approach,  the 
Commission  has  determined  that  the  low  level 
radioactive  waste  regulations  of  Pennsylvania  and 
Illinois  are  compatible. 
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program  elements  be  incorporated  in  an 
essentially  identical  manner.  Under  the 
adequate  provision,  States  would  also 
be  allowed  to  establish  requirements 
through  measures  other  than 
regulations,  such  as  license  conditions. 

B.  Compatibility 

The  "compatibility"  requirement 
wbuld  focus  on  those  elements  of  a 
State  prograhi  which  would  be  required 
to  be  essentially  identical  with  the  NRC 
regulatory  framework  in  order  to 
achieve  a  larger  national  interest  beyond 
that  required  for  adequate  protection  of 
the  public  health  and  safety  within  the 
State.  The  draft  poUcy  establishes  four 
criteria '  that  the  NRC  would  use  to 
determine  which  elements  of  the  NRC 
regulatory  program,  including  specific 
NRC  regulations,  that  the  State  would  be 
required  to  incorporate  in  an  essentially 
identical  manner  into  its  regulatory 
program.  The  dose  limits  and  radiation- 
protection  related  release  limits  in  10 
CFR  Part  20  and  10  CFR  Part  61 
applicable  to  all  licensees,  or  any 
subsequent  amendments  thereto,  or 
other  NRC  regulations  which  are 
required  to  be  essentially  identical  for 
compatibility  purposes  will 
automatically  be  required  to  be 
identical. 2  States  will  not  have  the 
flexibility  to  deviate  from  the  program 
elements  that  the  Commission  requires 
for'compatibility. 

C.  Compatibility  and  Adequacy 
Determination  of  Agreement  States 

The  staff  has  developed  a 
management  directive  for  the  use  of 
common  performance  indicators  in 
review  of  the  Agreement  States  and 
regional  materials  program.  The 
development  of  the  common 
performance  indicators  for  the 
evaluation  of  Agreement  Slates  and  the 
NRC  regional  offices  will  be  directly 
related  to  adequacy  requirements  for 
Agreement  State  programs,  and 
consequently,  will  need  to  be  closely 
coordinated  with  the  staff  efforts  to 
define  the  elements  of  an  adequate  State 
program.  In  January  1994,  the  staff 
provided  to  the  Commission  a  paper 
further  describing  the  use  of  common 


'The  compatibility  criteria  are  specified  in 
Section  OLD,  below. 

^In  issuing  this  Draft  Policy  Statement  for 
comment,  the  Commission  is  revisiting  its  earlier 
decision  to  review  compatibility  of  Agreement  Slate 
programs  in  the  low  level  radioactive  waste  area  on 
a  case-by-case  basis.  The  Commission  based  its 
earlier  decision  on  a  belief  that  such  case-by<ase 
consideration  could  best  address  the  special 
circumstances  that  confront  Agreement  States  in 
that  area.  Using  the  case-by-case  approach,  the 
Commission  has  determined  that  the  low  level 
radioactive  waste  regulations  of  Pennsylvania  and 
Illinois  are  compatible. 


performance  indicators  in  NRC  region 
and  Agreement  State  reviews.  The  staff 
is  currently  implementing  a  pilot 
program  on  the  common  performance 
indicators  program.  The  current 
proposed  common  performance 
indicators  program  contemplates  using  a 
Management  Review  Board  (MRB)  to 
make  the  decision  on  the  adequacy  of 
existing  Agreement  State  programs.  The 
initial  adequacy  determination  of  a 
proposed  new  Agreement  State  program 
will  be  made  by  the  Office  of  State 
Programs,  rather  than  the  MRB,  because 
the  adequacy  of  a  proposed  new 
program  is  not  dependent  on 
effectiveness  of  actual  program 
implementation.  The  staff  plans  to 
follow  this  same  split  of  responsibilities 
fortherompatibility  determination  of 
an  Agreement  State  program,  vdth  the 
MRB  making  the  compatibility 
determinations  for  existing  Agreement 
State  programs,  and  the  Office  of  State 
Programs  making  the  initial 
compatibiHty  determinations  for 
proposed  new  programs.  The  initial 
adequacy  and  compatibility 
determinations  for  proposed  new 
Agreement  State  programs  are  reviewed 
and  approved  by  the  Commission. 
Indicators  of  compatibility  will  also  be 
developed  by  the  staff: 

D.  Termination  of  Agreements 

Termination  of  an  Agreement  can 
occur  when  aa  Agreement  State 
program  is  either  inadequate  or 
incompatible.  The  proposed  MRB. 
reviewing  discrete  common 
performance  indicators,  would  judge  the 
overall  adequacy  of  an  Agreement  State 
program.  Similarly,  the  MRB  would 
review  discrete  "compatibility 
indicators"  and  determine  the  overall 
compatibility  of  an  Agreement  State 
program.  For  either  of  the  adequacy  or 
compatibihty  determination,  failure  to 
satisfy  an  individual  indicator  may  not 
necessarily  result  in  an  overall  finding 
of  inadequacy  or  incompatibility.  In 
some  situations,  individual  indicator 
weakness(es)  could  result  in  a 
"marginal"  finding  by  the  MRB  calling 
for  Agreement  State  improvements  and 
the  State  program  may  be  placed  on 
probation.  In  extreme  cases,  indicator(s) 
failure  could  lead  to  inadequate  or 
incompatible  findings  resulting  in  the 
initiation  of  program  suspension  or 
termination.  In  terms  of  the 
compatibihty  evaluation,  the 
significance  of  performance  indicator 
"incompatibility"  in  an  individual  State 
will  be  judged  on  the  basis  of  the  impact 
on  the  national  program. 


E.  Specific  Questions  for  Public 
Comment 

In  responding  to  this  notice,  the 
following  questions  should  be 
specifically  addressed  along  with  any 
additional  comments. 

1.  Under  what  circumstances  should 
Agreement  States  be  permitted  to 
establish  more  stringent  requirements, 
for  their  licensees,  than  those 
established  by  the  Commission?  Should 
this  also  include  the  abifity  to  establish 
stricter  dose  limits  for  particular  classes 
of  licensees? 

2.  Are  the  four  criteria  in  the 
proposed  policy  statement  for 
determining  whether  a  Commission 
regulation  or  other  program  element 
should  be  adopted  in  a  manner 
essentially  identical  by  the  Agreement 
States  sufficient  to  ensure  protection  of 
the  national  interest  in  radiation 
protection?  What  examples  could  be 
used  to  illustrate  how  each  criterion 
would  be  applied? 

.    3.  What  are  some  examples  of  State 
action  to  establish  stricter  requirements 
than  those  established  by  the 
Commission,  or  establish  requirements 
where  the  NRC  has  not? 

4.  Wha^  limits,  if  any.  should  be 
placed  on  the  power  of  a  State  to 
preclude  or,  by  exceptionally  stringent 
regulations,  effectively  preclude  a 
particular  practice? 

5.  Are  there  any  other  dose  or 
radiation-protection  related  release 
limits  in  the  Commission's  regulations 
which  should  be  included  imder  the 
criterion  number  3  of  the  compatibility 
criteria?  Should  the  dose  limits 
contained  in  10  CFR  Part  61  be  included 
under  this  criterion? 

6.  Should  the  draft  adequacy  and 
compatibility  policy  statement  be 
applicable  to  the  regulation  of  low-level 
waste  disposal  instead  of  continuing  to 
consider  questions  of  compatibility  in 
this  area  on  a  case-hy-case  basis? 

7.  Are  there  currently  areas  or 
situations  in  Agreement  State 
regulations  or  other  Agreement  State 
requirements  that  would  not  meet  the 
proposed  policy  statement? 

8.  Should  States  be  permitted  to 
establish  more  stringent  standards  for 
radiation-protection  related  release 
limits? 

///.  Policy  Statement 

The  purpose  of  this  Policy  Statement 
is  to  provide  a  comprehensive 
interpretation  and  application  of  the 
terms  "adequate"  and  "compatible"  as 
they  apply  to  the  NRC  Agreement  State 
regulatory  programs. 

The  terms  "compatible"  and 
"adequate"  constitute  core  concepts  in 
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the  Commission's  A 
program  under  Sect 
Atomic  Energy  Act 
amended,  in  1959. 
states  that  the  Com 


iment  State 
in  274  of  the 

)  of  1954. as 
ibsection  274d. 
ission  shall  enter 


into  an  Agreement  under  subsection  b., 
discontinuing  NRC'^  regulatory 
authority  over  certain  materials  in  a 
State,  if  the  State's  program  is  both 
adequate  to  protect  {lublic  health  and 
safety  and  compatib  e  with  the 
Commission's  reguk  tory  program. 
Subsection  274g.  autporizes  and  directs 
the  Commission  to  cooperate  with  the 
States  in  the  formula  tion  of  standards  to 
assure  that  State  and  Commissioa 
standards  will  be  co<  irdinated  and 
"compatible."  Subse:Aion  2741(1) 
requires  the  Commis  sion  to  periodically 
review  the  Agreemerits  and  actions 
taken  by  the  States  u  ider  the 
Agreements  to  insun  compliance  with 
the  provisions  of  sec  ion  274. 

A.  Definitions 


For  the  purpose  of 
adequacy  of  AgreenM  nt 
programs  to  protect 
safety,  the  foliowing 

1.  Adequate 


evaluating  the 
State  regulatory 
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3.  Compatible 


The  consistency 
Agreement  State 
which  is  needed  for 
byproduct,  source  an< 
material  which  assures 
effective  regulatory  ^ 
administration  of  the 
protection  program 
be  aimed  at  ensuring 
commerce  is  not  im^ 
communication  in  tht 
protection  field  is 
limits  and  radiation- 
release  limits 
are  maintained,  and 
needed  for  the  study 
radiation  protecticHi 
program  needs  is  obtained 


of  protection  for 
safety  from  the 
with  the 
,  and  special 


aining  elements 
the 
provif  e  an  acceptable 
public  health 
r^iation  hazards 
of  byproduct, 
iclear  materials. 


<  use 


be  ween  NRC  and 


regujatory  programs 
regiilation  of 
special  nuclear 
an  orderly  and 
in  the 
lational  radiation 
C  ampatibility  shall 
lat  interstate 

,  that  effective 
radiation 

that  dose 
p  rotection  related 
apphcaljle  to  all  hcensees 
information 
trends  in 
other  national 


t  lei 


pi  ttem 


hi 
ptded. 


ma  Qtained, 


tliat 
<ft 


aiidi 


4.  A  Compatible  Agreement  State 
Program 

A  regulatory  program  containing  ' 
elements  considered  necessary  by  the 
Commission  to  effectively  implement 
the  term  "compatible"  as  defined  above. 

5.  Element 

"Element"  or  "program  element"  is 
used  to  describe  any  of  the  essential 
components  and  functions  of  a  radiation 
protection  regulatory  program.  The  term 
includes  any  aspect  of  a  radiation 
protection  regulatory  program  that  is 
necessary  to  implement  a  program  that 
is  adequate  to  protect  public  health  and 
safety  and  is  compatible  with  the  NRC 
regulatory  program.  The  term  "element" 
may  include  organizational  structure, 
staffing  level,  inspection  frequency, 
regulations,  pohcies  and  procedures  or 
any  other  component  or  function  that 
the  Commission  considers  necessary. 

6.  Practice 

The  term  "practice"  describes  a  use, 
procedure  or  activity  associated  with 
the  application,  possession,  storage  or 
disposal  of  byproduct,  source  and 
special  nuclear  materials.  The  term 
"practice"  is  very  broa^  and 
encompassing  in  nature.  For  example, 
the  term  "practice,"  as  appUed  in  the 
policy  statement,  not  only  applies  to 
very  general  activities  involving 
radioactive  materials  such  as  industrial 
radiography,  low-level  waste  disposal, 
nuclear  medicine  procedures,  and  well 
logging,  but  also  includes  specific 
activities  conducted  within  these  very 
broad  activities,  such  as  shallow  land 
burial,  sanitary  sewerage  disposal,  and 
incineration  of  materials. 

7.  Radiation  Protection  Staiidards 

As  used  in  this  Policy  Statement,  the 
term  "radiation  protection  standards'* 
means  dose  Umits  and  radiation- 
protection  related  release  limits  in  10 
GFR  Part  20  and  10  CFR  Part  61 
applicable  to  all  licensees,  or  any 
subsequent  amendments  thereto. 

B.  Elements  of  an  Adequate  Program 

1.  Protection 

The  Agreement  State  program  shall  be 
desigricd  and  administered  to  protect 
the  pubhc  health  and  safety  of  its 
citizens  against  radiation  hazards. 

2.  Regulations 

Except  for  dose  limits  and  radiation- 
protection  related  release  hmits  in  10 
CFR  Part  20  and  10  CFR  Part  61 
applicable  to  all  licensees,  or  any 
subsequent  amendments  thereto,  or 
other  regulations  which  are  required  to 
be  essentially  identical  for  compatibifity 


purposes,  an  Agreement  State  program  . 
shall  adopt  regulations  or  other  legally 
binding  measures,  equivalent  to,  or 
more  stringent  than,  those  designated  by 
the  NRC 

3.  Inspection 

The  State  regulatory  program  shall 
provide  for  the  inspection  of  the 
possession  and  use  of  radioactive 
materials  by  the  regulatory  authority. 
The  State  inspection  of  hcensee 
facilities,  equipment,  procedures  and 
use  of  materials  shall  provide 
reasonable  assurance  that  the  public 
health  and  safety  is  being  protected. 
Inspection  and  testing  shall  be 
conducted  to  assist  in  determining 
compHance  with  regulatory 
requirements.  Frequency  of  inspection 
shall  be  related  directly  to  the  hazards 
associated  with  amoimt  and  kind  of 
material  and  type  of  operation  hcensed. 
The  minimum  inspection  frequency, 
including  initial  inspections,  shall  be  no 
less  than  the  NRC  inspection  frequency. 
An  adequate  inspection  program 
includes:  preparation  and  use  of 
procedures  and  policy  memoranda  to 
assure  technical  quahty  in  the 
inspection  program  and  review  of 
inspection  actions  by  senior  staff  or 
supervisors.  The  inspection  staff 
technical  expertise  should  be  similar  to 
NRC  staff  qualifications. 

4.  Enforcement  Program 

Licensee  noiH^mpliance  with 
requirements  necessary  for  the  safe 
possession  and  use  of  radioactive 
materials  shall  be  subject  to 
enforcement  through  legal  sanctions, 
and  the  regulatory  authority  shall  be 
authorized  by  law  with  the  necessary 
powers  for  prompt  enforcement. 

5.  Staffing  and  Personnel  Qualifications 
The  regulatory  agency  shall  be 

sufficiently  staffed  with  an  adequate 
number  of  qualified  personnel  to, 
implement  the  radiation  control 
program  effectively.  Agreement  State 
staff  shall  be  qualified  using  criteria  no 
less  stringent  than  criteria  used  for  NRC 
staff. 

6.  Administrative  Procediu^s 

State  practices  for  assuring  the 
effective  administration  of  the  radiation 
control  program,  including  provisions 
for  public  participation  where 
appropriate,  shall  be  incorporated  in 
procedures  for 

(a)  Formulation  of  rules  of  general 
applicability; 

fb)  Approving  or  denying  appHcations 
for  licenses  authorizing  the  possession 
and  use  of  radioactive  materials;  and 

(c)  Taking  enforcement  actions. 
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7.  Statutes 


State  statutes  and/or  duly 
promulgated  regulations  shall  be 
established  to  authorize  the  State  to 
carry  out  the  requirements  under 
Section  274b  of  the  Atomic  Energy  Act. 
as  amended  and  any  other  statutes  as 
appropriate,  such  as  Public  Law  95-604. 
Uranium  Mill  Tailings  Radiation 
Control  Act  (UMTRCA). 

8.  Laboratory  Support 

The  State  shall  have  available 
calibrated  field  and  laboratory 
instrumentation  sufficient  to 
independently  determine  the  licensee's 
control  of  materials,  to  vaUdate  the 
ticensee's  measurements,  and  to 
respond  to  events  involving  radioactive 
material. 

9.  Licensing 

The  State  regulatory  program  review 
of  license  appHcations  for  the  purpose 
of  evaluating  the  applicant's 
qualifications,  facilities,  equipment, 
procedures  and  use  of  materials  shall 
provide  reasonable  assurance  that  the 
public  health  and  safety  are  being 
protected.  An  adequate  licensing 
program  includes:  preparation  and  use 
of  licensing  gmdes  and  policy 
memoranda  to  assure  technical  quality 
in  the  licensing  program  and  review  of 
licensing  actions  by  senior  staff  or 
supervisors.  In  addition,  procedures 
involving  the  hcensing  of  products 
containing  radioactive  material 
intended  for  interstate  commerce  should 
require  a  high  degree  of  unifonjiity  with 
those  of  the  NRC.  The  review  staff 
technical  expertise-should  be  similar lo 
NRC  staff  qualifications. 

10.  Investigation  (Response  to  Events) 

The  State  regulatory  program  shall 
provide  for  timely  and  effective 
investigation  of  incidents,  rtiportable 
events,  allegations  and  any  potential 
wrongdoing. 

11.  Budget 

The  State  radiation  control  program 
(RCP)  shall  have  adequate  budgetary 
support  to  implement  an  effective 
program.  The  total  RCP  budget  must 
provide  adequate  funds  for  salaries, 
training,  travel  costs  associated  with  the 
compliance  program,  laboratory  and 
survey  instrumentation  and  other 
equipment,  contract  services,  and  other 
administrative  costs. 

C.  Elements  of  a  Compatible  Program     ' 

1.  Radiation  Labels,  Signs,  and  Symbols 

States  must  have  radiation  labels, 
signs  and  symbols  identical  to  that  of 
the  national  standard. 


7.  Statutes 
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State  statutes  and/or  duly 
promulgated  regulations  shall  be 
established  to  authorize  the  State  to 
carry  out  the  requirements  under 
Section  274b  of  the  Atomic  Energy  Act, 
as  amended  and  any  other  statutes  as 
appropriate,  such  as  Public  Law  95-604. 
Uranium  Mill  Tailings  Radiation 
Control  Act  (UMTRCA). 

8.  Laboratory  Support 

The  State  shall  have  available 
calibrated  field  and  laboratory 
instrumentation  sufficient  to 
independently  determine  the  licensee's 
control  of  materials,  to  validate  the 
licensee's  measurements,  and  to 
respond  to  events  involving  radioactive 
material. 

9.  Licensing 

The  State  regulatory  program  review 
of  license  applications  for  the  purpose 
of  evaluating  the  applicant's 
qualifications,  facilities,  equipment, 
procedures  and  use  of  materials  shall 
provide  reasonable  assurance  that  the 
public  health  tmd  safety  are  being 
protected.  An  adequate  licensing 
program  includes:  preparation  and  use 
of  licensing  gmdes  and  policy 
memoranda  to  assure  technical  quality 
in  the  licensing  program  and  review  of 
licensing  actions  by  senior  staff  or 
supervisors.  In  addition,  procedures 
involving  the  hcensing  of  products 
containing  radioactive  material 
intended  for  interstate  commerce  should 
require  a  high  degree  of  unifonjiity  with 
those  of  the  NRC.  The  review  staff 
technical  expertise-should  be  similar  1o 
NRC  staff  qualifications. 

10.  Investigation  (Response  to  Events) 

The  State  regulatory  program  shall 
provide  for  timely  and  effective 
investigation  of  incidents,  reportable 
events,  allegations  and  any  potential 
wrongdoing. 

11.  Budget 

The  State  radiation  control  program 
(RCP)  shall  have  adequate  budgetary 
support  to  implement  an  effective 
program.  The  total  RCP  budget  must 
provide  adequate  fimds  for  salaries, 
training,  travel  costs  associated  with  the 
compliance  program,  laboratory  and 
survey  instrumentation  and  other 
equipment,  contract  services,  and  other 
administrative  costs. 

C.  Elements  of  a  Compatible  Program     - 

1.  Radiation  Labels,  Signs,  and  Symbols 

States  must  have  radiation  labels, 
signs  and  symbols  identical  to  that  of 
the  national  standard. 


2.  Uniform  Manifest 

State  regulatory  programs  shall 
establish  a  manifest  system  in 
accordance  with  10  CFR  Part  20. 

3.  Transportation  Regulations 

State  regulations  regarding 
transportation  of  radioactive  materials 
must  be  identical  or  essentially  verbatim 
with  those  in  10  CFR  Part  71 . 

4.  Event  Reporting 

The  State  regulatory  program  shall 
require  licensee  reporting  in  a  manner 
so  that  information  on  identical  type 
events  is  consistent  with  the  reporting 
established  by  the  NRC.  This 
information  shall  be  provided  to  the 
NRC. 

5.  Reciprocity 

The  State  regulatory  program  shall 
have  reciprocal  recognition  of  out-of- 
State  licensees  and  Federal  licensees 
through  a  process  which  authorizes  the 
safe  conduct  of  similar  operations 
within  the  Agreement  State. 

6.  Records  and  Reports 

The  State  regulatory  program  shall 
require  that  holders  and  users  of 
radioactive  materials  (a)  maintain 
records.covering  personnel  radiation 
exposures,  radiation  surveys  and 
disposal  of  materials,  (b)  keep  records  of 
the  receipt  and  transfer  of  the  material, 
(c)  maintain  reports  of  significant 
incidents  involving  radioactive 
materials. 

7.  Radiation  Protection  Terminology 

The  State  regulator)'  program  shall 
adopt  fundamental  radiation  protection 
terminology  in  a  manner  essentially 
identical  to  NRC  definition  of  these 
terms  to  ensure  clear  communication 
about  radiation  protection.  Some 
examples  of  these  terms  are  "byproduct 
material;"  "total  effective  dose 
equivalent;"  "sievert;"  "gray;"  and 
"becquerel." 

8.  Radiation  Protection  Standards 

ThftState  regulatory  program  shall 
adopt  dose  limits  and  radiation- 
protection  related  release  limits  in  10 
CFR  Part  20,  and  10  CFR  Part  61 
applicable  to  all  licensees,  or  any 
subsequent  amendments  thereto. 

D.  Compatibility  Criteria 

The  following  criteria  shall  be  applied 
to  program  elements  and  regulations  to 
determine  whether  they  musti)e 
adopted  by  Agreement  States  in  a 
manner  essentially  identical  to  that  of 
the  NRC  for  the  purposes  of 
compatibility: 


1.  avoids  a  significant  burden  on 
interstate  commerce; 

2.  ensures  clear  communication  on 
fundamental  radiation  protection 
terminology; 

3.  ensures  the  establishment  of  the 
dose  limits  and  radiation-protection 
related  release  limits  in  10  CFR  Part  20 
and  10  CFR  Part  61  applicable  to  all 
licensees,  or  any  subsequent 
amendments  thereto; 

4.  assists  the  Commission  in 
evaluating  the  effectiveness  of  the 
overall  national  program  for  radiation 
protection. 

If  none  of  the  above  criteria  is  met.  the 
State  would  have  the  flexibilif\  to 
design  its  own  program  mcluding 
incorporating  more  stringent ' 
requirements  provided  that: 

a.  the  requirements  for  adequacy  are 
still  met;  and 

b.  the  more  stringent  requirements  do 
not  preclude  or  effectively  preclude  a 
practice  within  the  national  interest 
without  an  adequate  public  health  and 
safety  or  environmental  basis. 

E.  Implementation 

Notwithstanding  the  provisions 
above,  the  Agreement  States  shall 
exercise  their  regulatory  authority  in  a  ■ 
responsible  manner  and  shall  not  adopt 
more  stringent  regulations  or 
requirements  as  a  means  to  bar  or 
preclude  a  practice  without  an  adequate 
safety  or  environmental  basis,  or  bar  a 
practice  needed  in  the  national  interest. 
In  order  to  permit  the  NRC  to  provide 
early  coordination  and  oversight  of  any 
proposed  more  stringent  regulations  or 
requirements,  NRC  will  request 
Agreement  States  to  identify  any  such 
regulations  or  requirements  and  provide 
opportunity  for  NRC  review  before 
publication  as  a  drajt  rule  for  comment 
or  before  the  institution  of  the 
requirement  as  a  legally  binding 
measure. 

F.  Examples  *  far  the  Compatibility 
Criteria 

1.  Avoids  a  Significant  Burden  on 
Interstate  Commerce 

— The  adoption  of  transportation 
requirements  for  all  Agreement  States 
should  be  essentially  identical  to 
assure  that  the  flow  of  radioactive 
materials  in  or  through  another 


'  Local  govern.-nental  entities  are  not  usually 
authorized  by  the  NRC  under  Section  274  to 
regulate  radiological  safety.  Thus,  with  limited 
exception,  the  authority  lo  set  more  stringent 
requirements  would  not  extend  to  localities  unless 
approved  by  the  Commission  through  a  Section  274 
Agreement. 

'The  examples  are  not  part  of  the  Policy 
Statement  and  are  neither  exhaustive  nor 
conlrolling. 
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jurisdiction  is  not 
example,  if  States 
change  10  CFR  71.4' 
Radiation  Standards 
then  it  would  be  vei  y 
transport  radioactiv 
packages. 


2.  Ensures  Clear  Conir  i 
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— The  basic  dose  limit: 
protection  related 
classes  of  licensees 
Subpart  C, 
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G.  Examples^  of  More  ^hngent 
Requirements 


As  noted  above,  if  the 
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and  10  CFR  Part  61  applicable  to  all 
licensees,  or  any  subsequent 
amendments  thereto,  then  a  State 
should  generally  have  the  flexibility  to 
tailor  its  program.  More  stringent 
requirements,  other  than  the  above 
mentioned  dose  limits  and  radiation- 
protection  release  limits  could  be 
applicable  to  all  classes  of  licensees  in 
a  State.  For  example,  an  Agreement 
State's  recordkeeping  provisions  for  all 
licenses  could  be  more  stringent  than 
NRC's.  Other  examples  of  State  actions 
which  impose  stricter  requirements  than 
NRC  regulations,  and  which  would  be 
"adequate"  under  the  draft  policy 
statement,  are — 

1 .  State  of  Florida— 20.304 

Between  1957  and  1981,  several  State 
representatives  expressed  concern  to  the 
Commission  over  the  risk  from  burials 
of  radioactive  waste  allowed  by  10  CFR 
20.304,  that  was  in  effect  at  that  time. 
This  regulation,  "Standards  for 
Protection  Against  Radiation;  Burial  of 
Small  Quantities  of  Radionuclides" 
provided  that  licensees  could  bury 
small  quantities  of  radionuclides 
without  prior  NRC  approval.  The  State 
of  Florida  submitted  a  request  to  the 
NRC  to  be  more  stringent  by  precluding 
this  practice  within  the  State  because  of 
its  high  ground  water  level.  The  State's 
exemption  request  was  reviewed  and 
approved  by  the  NRC. 

2.  Shallow  Land  Burial 

Several  States  prohibit  the  practice  of 
shallow  land  burial  of  low-level  waste. 
These  more  stringent  regulations  would 
be  allowed  under  the  draft  policy 
statement  even  though  a  practice  is 
prohibited.  There  is  no  overriding 
national  interest  in  allowing  shallow 
land  burial  of  low-level  waste.  A 
different  result  would  likely  be  obtained 
if  disposal  of  losv-level  waste  altogether 
was  prohibited,  imless  the  State  was 
able  to  convince  NRC  of  special  public 
health  and  safety  or  environmental  basis 
for  this  action. 

3.  Texas  Industrial  Radiography 
Certification 

Texas  has  established  a  program  for 
the  certification  of  industrial 
radiography  that  is  more  rigorous  than 
Commission  requirements.  This 
program  requires  persons  to  perform 
200  hours  of  on-the-job  training, 
complete  40  hours  of  classroom 
instruction  and  successfully  complete 
an  examination  before  receiving 
authorization  to  conduct  radiographic 
services  with  radioactive  materials. 
(This  example  is  based  on  the 
assumption  that  the  training 


requirements  in  10  CFR  34  do  not  meet 
any  ofthe  four  compatible  criteria.) 

IV.  Paperwork  Reduction  Art 
Statement 

This  draft  statement  of  policy  does 
not  contain  a  new  or  amended 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (434  U.S.C.  3501  et  seq.). 
Existing  requirements  were  approved  by 
the  Office  of  Management  and  Budget, 
approval  number  3150-0029. 

Dated  at  Rockvilie,  Maryland,  this  15fh  day 
of  July.  1994. 

For  the  Nuclear  Regulatory  Cominission. 

John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 

IFR  Doc.  94-17728  Filed  7-20-94;  8:45  ami 
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[Docket  Nos.  50-424-OLA-3;  50-425-OLA- 
3;  Re:  License  Amendment  (Transfer  to 
Southern  Nuclear)  ASLBP  No.  96-671-01- 
OLA-3] 

Georgia  Power  Company,  et  al.  (Vogtie 
Electric  Generating  Plant,  Units  1  and 
2);  Notice  (Preheating  Conference)  . 

Atomic  Safety  and  Licensing  Board;  Before 
Administrative  Judges:  Peter  B.  Bloch.  Chair. 
Dr.  James  H.  Carpenter,  Thomas  D.  Murphy 

Pursuant  to  10  CFR  2.752,  we  will 
hold  a  public  prehearing  conference 
from  10  am  until  about  noon  on  July  29 
at  the  Hearing  Room,  Two  White  Flint 
North.  11545  Rockvilie  Pike,  Rockvilie. 
Maryland.  The  purpose  of  the 
conference  will  be  to  discuss  contested 
motions,  if  any,  and  for  case 
management. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Peter  B.  Bloch, 

Chair. 

IFR  Doc.  94-17729  Filed  7-20-94;  8;45  am| 
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(Docket  No.  030-02278;  License  No.  24- 
00513-32  EA  94-113] 

The  Curators  ot  the  University  of 
Missouri-Columbia,  Columbia, 
Missouri;  Confirmatory  Order 
Modifying  License  (Effective 
immediately) 

1 

The  Curators  of  the  University  of 
Missouri-Columbia  (Licensee)  is  the 
holder  of  NRC  License  No.  24-0051 3-32 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Parts  30  and  35.  The 
license  authorizes  the  Licensee  to 
conduct  research  and  development. 
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instrument  calibration,  student 
instruction  and  medical  diagnosis  and 
therapy.  The  license  was  issued  on 
April  6,  1962,  was  most  recently 
amended  on  May  11, 1994,  and  is  due 
to  expire  on  July  3 1 , 1 998 . 

II 

From  )anuary  24  through  January  28, 
1994.  the  NRC  conducted  a  safety 
inspection  of  licensed  activities  at  the 
University  of  Missouri -Columbia. 
Numerous  apparent  violations  were 
identified  during  the  inspection.  The 
findings  of  the  inspection  were 
documented  in  Inspection  Report  No. 
030-02278/94001(DRSS)  issued  to  the 
Licensee  on  February  23, 1994. 

The  NRC  is  concerned  that  the 
circumstances  surrounding  the 
numerous  violations  reflect  inadequate 
control  over  the  safe  use  of  licensed 
material.  The  Licensee  met  with  the 
NRC  staff  during  a  management  meeting 
on  February  24, 1994.  and  during  an 
open  enforcement  conference  on 
February  28. 1994,  at  the  NRC  Region  III 
office  to  review  the  circumstances  that 
led  to  the  violations.  Ehiring  the 
enforcement  conference,  the  Licensee 
proposed  various  corrective  actions  that 
could  be  taken  to  prevent  recurrence  of 
the  violations  and  to  ensure  compliance 
with  NRC  requirements.  The  Licensee 
agreed  to  submit  these  proposals  to  the 
NRC  in  writing  for  review  and  approval. 

In  a  letter  dated  March  9. 1994,  the 
NRC  concluded  its  assessment  of  the 
inspection  findings  and  issued  a  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  in  the  amount  of 
$5,000.  The  violations  identified  during 
the  inspection  are  of  significant 
regulatory  concern  because  they 
indicated  that: 

•  The  radiation  safety  staff  and 
radioactive  material  users  had 
insufficient  knowledge  of  license 
conditions  and  NTIC  requirements  and 
an  inadequate  sense  of  accoiuitability 
regarding  compliance  with  radiation 
safety  requirements,  and 

•  Licensee  management  was 
ineffective  in  completing  self- 
assessments  that  assured  safe  program 
implementation. 

The  Notice  required  the  Licensee  to 
respond  to  the  specific  violations.  In 
addition  to  that  response,  the  NRC 
requested  that  the  Licensee  provide  a 
Safety  Performance  Improvement 
Program  (SPIP)  which  would  result  in: 
(1)  A  complete  and  thorough  evaluation 
of  the  radiation  safety  practices  and 
program  by  qualified  persons  to 
determine  how  the  Licensee  is  currently 
complying  with  NRC  regulations  and 
the  conditions  of  the  license;  (2)  a 
compilation  of  radiation  safety 
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instrument  calibration,  student 
instruction  and  medical  diagnosis  and 
therapy.  The  license  was  issued  on 
April  6, 1962,  was  most  recently 
amended  on  May  11, 1994,  and  is  due 
to  expire  on  July  31 ,  1998. 

II 

From  January  24  through  January  28. 
1994.  the  NRC  conducted  a  safety 
inspection  of  Ucensed  activities  at  the 
University  of  Missouri-Columbia. 
Numerous  apparent  violations  were 
identified  during  the  inspection.  The 
findings  of  the  inspection  were 
documented  in  Inspection  Report  No. 
030-02278/94001(DRSS)  issued  to  the 
Licensee  on  February  23, 1994. 

The  NRC  is  concerned  that  the 
circumstances  surrounding  the 
numerous  violations  reflect  inadequate 
control  over  the  safe  use  of  licensed 
material.  The  Licensee  met  with  the 
NRC  staff  during  a  management  meeting 
on  February  24, 1994,  and  during  an 
open  enforcement  conference  on 
February  28. 1994,  at  the  NRC  Region  III 
office  to  review  the  circumstances  that 
led  to  the  violations.  During  the 
enforcement  conference,  the  Licensee 
proposed  various  corrective  actions  that 
could  be  taken  to  prevent  recurrence  of 
the  violations  and  to  ensure  compliance 
with  NRC  requirements.  The  Licensee 
agreed  to  submit  these  proposals  to  the 
NRC  in  writing  for  review  and  approval. 

In  a  letter  dated  March  9, 1994,  the 
NRC  concluded  its  assessment  of  the 
inspection  findings  and  issued  a  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  in  the  amount  of 
$5,000.  The  violations  identified  during 
the  inspection  are  of  significant 
regulatory  concern  because  they 
indicated  that: 

•  The  radiation  safety  staff  and 
radioactive  material  users  had 
insufficient  knowledge  of  license 
conditions  and  M?C  rcfquirements  and 
an  inadequate  sense  of  accoiuitability 
regarding  compliance  with  radiation 
safety  requirements,  and 

•  Licensee  management  was 
ineffective  in  completing  self- 
assessments  that  assured  safe  program 
implementation. 

The  Notice  required  the  Licensee  to 
respond  to  the  specific  violations.  In 
addition  to  that  response,  the  NRC 
requested  that  the  Licensee  provide  a 
Safety  Performance  Improvement 
Program  (SPIP)  which  would  result  in: 
(1)  A  complete  and  thorough  evaluation 
of  the  radiation  safety  practices  and 
program  by  quaUfied  persons  to 
determine  how  the  Licensee  is  currently 
complying  with  NRC  regulations  and 
the  conditions  of  the  license;  (2)  a 
compilation  of  radiation  safety 


deficiencies  from  that  effort;  (3)  a 
complete  root  cause  analysis  of  those 
deficiencies;  and  (4)  a  description  of 
corrective  actions  to  accomplish  the 
improvements  necessary  for  lasting 
'  correction  of  the  deficiencies. 

Ill 

On  April  7, 1994,  and  May  25, 1994. 
the  Licensee  provided  vnitten  responses 
to  the  Notice,  including  payment  of  the 
$5,000  proposed  civil  penalty  and  a 
description  of  the  SPIP.  After  discussion 
of  the  SPIP  with  NRC  staff  on  June  14 
and  June  17. 1994,  the  Licensee 
submitted  a  revised  SPIP  to  the  NRC  on 
June  20. 1994.  The  Licensee's  revised 
SPIP  is  divided  into  four  phases.  The 
Licensee  has  agreed  to  follow  the 
specific  actions  and  time  milestones 
outlined  in  the  SPIP. 

Phase  One  of  the  SPIP  involves  hiring 
and  directing  an  independent  health 
physics  consulting  firm  to  review  the 
Licensee's  authorized  activities  and 
report  the  findings  to  the  Licensee's 
management  by  July  15, 1994. 

Phase  Two  of  the  SPIP  involves 
assigning  specific  Radiation  Safety 
Committee  (RSC)  members  and  Health 
Physics  staff  members  to  groups  of 
authorized  users  to  assist  users  in 
complying  with  the  Ucensed  program 
and  NRC  regulations  and  to  provide  a 
conduit  for  reporting  the  status  of 
licensed  activities  to  Licensee 
management.  The  Health  Physics  staff 
will  also  be  assigned  segments  of  the 
radiation  safety  program  to  review  and 
assure  compliance  with  the  license  and 
NRC  requirements  and,  as  necessary, 
draft  procedures  and  associated 
documentation  to  implement  the 
program.  This  phase  will  also  include: 
(1)  Development  of  an  internal 
enforcement  program  that  addresses 
compliance  with  radiation  safety 
requirements  and  establishes  protocols 
for  implementing  corrective  actions;  (2) 
assessment  of  personnel  training  and 
qualifications;  (3)  evaluation  of 
laboratory  equipment;  and  (4) 
development  of  computerized 
management  systems.  The  Licensee  also 
has  committed  to  hire  one  additional 
health  physicist  to  assist  with  the 
radiation  safety  program  improvement. 
Phase  Two  will  be  completed  by  the  end 
of  December  1994. 

Phase  Three  of  the  SPIP  involves  an 
ongoing  assessment  of  the  corrective 
actions  taken  in  response  to  findings  in 
Phases  One  and  Two,  a  second 
independent  audit  by  an  outside  health 
physics  consultant  and  annual  audits  by 
the  RSO  and  RSC  with  reports  to  the 
Chancellor.  Provost,  and  Vice 
Chancellor  for  Administrative  Services. 


Phase  Three  will  be  completed  by  the 
end  of  December  1995. 

Phase  Four  involves  continuing 
reassessment  of  the  program. 

In  light  of  the  violations  underlying 
the  March  9. 1994  enforcement  action, 
the  public  health  and  safety  require 
improvement  of  the  Licensee's  radiation 
safety  program.  The  NRC  staff  has 
reviewed  die  Licensee's  SPIP.  I  find  that 
the  Licensee's  commitments  as  set  forth 
in  its  letter  of  June  20. 1994.  are 
acceptable  and  necessary  and  conclude 
that  if  these  conunitments  are  effectively 
implemented  the  public  health  and 
safety  are  reasonably  assured.  In  view  of 
the  foregoing,  I  have  determined  that  the 
public  health  and  safety  require  that  the 
Licensee's  commitments  in  its  June  20. 
1994  letter  be  confirmed  by  this  Order. 
The  Licensee  agreed  to  the  issuance  of 
this  Order  during  a  telephone  call 
between  Mr.  John  A.  Grobe.  Chiof, 
Nuclear  Materials  Inspection  Section  II. 
Region  III.  NRC,  and  Dr.  Susan 
Langhorst,  Radiation  Safety  Officer,  of 
the  Licensee's  staff  on  July  12,  1994. 
Pursuant  to  10  CFR  2.202, 1  have  also 
determined  that,  based  on  the  Licensee's 
consent  to  this  Order  and  the 
significance  of  the  necessary  program 
improvements  described  above,  the 
public  health  and  safety  require  that  this 
Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81 . 
161b,  161i.  161o.  182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  Parts  20.  30  and 
35,  it  is  hereby  ordCTed  that,  effective 
immediately,  license  no.  24-00513-32 
is  modified  as  follows: 

The  Licensee  shall  complete  the 
specific  action  items  within  the  time 
limitations  stated  in  the  Safety 
Performance  Improvement  Program 
submitted  to  the  NRC  in  its  letter  dated 
June  20, 1994.  If  additional  time  is 
required  to  meet  a  step,  a  written 
request  must  be  submitted  with  the 
reason  for  the  request  and  the  new 
timeframe  for  completion.  Until 
approved  in  wTiting  by  the  Regional 
Administrator,  Region  III,  the  previously 
approved  schedule  must  be  met. 

"The  Regional  Administrator,  Region 
III,  may  relax  or  rescind,  in  wTiting.  anv 
aspect  of  the  above  condition  upon  a 
showing  by  the  License  of  good  cause. 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licensee,  may  request  a  hearing  within 
20  days  of  its  issuance.  Any  request  for 
a  hearing  shall  be  submitted  to  the 
Secretar>-,  U.S.  Nuclear  Regulator>' 
Commission.  ATTN:  Chief.  Ltocketing 
and  Service  Section,  Washington.  EX^ 


37276 


20555.  Copies  also 
Director,  Office  of 
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shall  be  sent  to  the 
enforcement,  U.S. 


Nuclear  Regulator  Commission. 
Washington,  DC  2(  555,  to  the  Assistant 
General  Counsel  for  Hearing  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administi^ator,  NRC  Region  III, 
801  Warrenville  Read,  Lisle,  IHinois 
60532-4351,  and  t(»  the  Licensee.  If  such 
a  person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  h  is  interest  is 
adversely  affected  1  ly  this  Order  and 
shall  address  the  aiteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  rec  uested  by  a  person 
whose  interest  is  a(  versely  affected,  the 
Commission  will  issue  an  Order 
designating  the  tim^  and  place  of  any 
hearing.  If  a  hearin] ;  is  held,  the  issue  to 
be  considered  at  su  :h  hearing  shall  be 
whether  this  Confii  matory  Order  should 
be  sustained. 

Pursuant  to  10  ClTl  2.202(c){2)(i),  apy 
person  other  than  t]  le  Licensee 
adversely  affected  b  y  this  Order,  may,  in 
addition  to  demand  ing  a  hearing,  at  the 
time  the  answer  is  f  led  or  sooner,  move 
the  presiding  office:  to  set  aside  the 
immediate  effective  less  of  the  Order  on 
the  ground  that  the  3rder,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  e  vidence  but  on  mere 
suspicion,  unfoundi  id  allegations,  or 
error. 

In  the  absence  of  i  iny  request  for 
hearing,  the  provisi(  ms  specified  in 
Section  IV  above  shi  ill  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  pro<  eedings.  An  answer 
or  a  request  for  hear  ng  shall  not  stay 
the  immediate  effecfiveness  of  this 
order. 


Dated  at  Rockville 
of  July  1994. 

For  the  Nuclear  Regi 

James  Lieberman, 

Director.  Office  of  En fc 
[FRDoc.  94-17730 
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N  laryiand  this  13th  day 
latory  Commission. 


ofcement. 
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EMENT  AND 


Cost  Accounting  St  indards  Disclosure 
Statement  for  Educ^onal  Institutions 

AGENCY;  Office  of  Ma  nagement  and 
Budget. 

action:  Pubhc  infon^ation  collection 
requirement. 


SUMMARY:  Form  to  bejused 
educational  instittAiqns 
than  $25  million  per 
agreements  vrith  the 
Government.  They 


w  11 


by 

receiving  more 
y^ear  in  sponsored 
federal 

be  required  to 


disclose  their  major  cost  accounting 
practices. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Arthur,  202-395-7250. 
SUPPLEMENTARY  INFORMATION:  Attached 
to  this  notice  is  the  material  for 
inclusion  in  the  Federal  Register. 
John  B.  Arthur, 
Assistant  Director  for  Administration. 

Public  Information  Collection 
Requirements  Submitted  to  GNIB  for 
Review 

The  Office  of  Management  and  Budget 
has  submitted  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35): 

Title:  "Cost  Accounting  Standards 
Disclosure  Statement  for  Educational 
Institutions." 
Type  of  Request:  New  Collection 
OMB  Number:  New 
Form  Number:  CASE  DS-2 
Description:  Form  to  be  used  by 
educational  institutions  receiving 
more  than  $25  milUon  per  year  in 
sponsored  agreements  with  the 
Federal  Government.  They  vnll  be 
required  to  disclose  their  major  cost 
accounting  practices. 
Respondents:  Educational  institutions 
Estimated  Number  of  Respondents:  130 
Estimated  Burden  Hours  per 

Respondent:  40  hours 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  5200 
hours. 

Copies  of  the  submission  may  be 
obtained  by  calling  Barbara  Diering  at 
(202)  395-3254.  Comments  regarding 
this  information  collection  should  be 
addressed  either  to  Edward  Springer, 
OMB  Desk  Officer,  Room  10236  NEOB, 
Washington.  DC  20503  or  to  Barbara 
Diering,  Office  of  Management  and 
Budget,  Room  9001  NEOB.  Washington, 
DC  20503. 

(PR  D09,  94-17757  Filed  7-20-94;  8:45  am) 
BILLING  COOC  3110-01-M 


obtained  by  calling  the  PADC  clearance 
officer  hsted.  Send  comments  to  the 
OMB  reviewer  listed  and  to  the  PADC 
clearance  officer. 

Pennsylvania  Avenue  Development 
Corporation 

OMB  Number:  3208 
Form  Number:  No  form  number 
available;  information  requested  in 
the  Affirmative  Action  Quarterly 
Workforce  Report  for  the  Federal 
Triangle  Development  Project  in 
Washington,  DC. 
Title:  Affirmative  Action  Quarterly 
Workforce  Report 

Description:  Under  the  authority  of  the 
Pennsylvania  Avenue  Development 
Corporation  Act,  as  amended  (Pub.  L. 
92-578),  and  PADC's  Affirmative 
Action  Policy  and  Procedure,  36  CFR 
Part  906,  PADC  has  requested  the 
developer  of  the  Federal  Triangle  site 
in  Washington,  DC  to  obtain,  on  a 
voluntary  basis,  detailed  statistics  of 
racial  and  ethnic  composition  of  the 
construction  workforce  on  the  project. 

Respondents:  Construction  contractors  ■ 

Clearance  Officer. Talbot  J.  Nicholas  II, 
Attorney,  (202)  724-9055,  PADC. 
Suite  1220  North,  1331  Pennsylvania 
Avenue.  NW.  Washington,  DC  20004. 

OMB  Reviewer:  Don  Arbuckle.  (202) 
395-7340,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  725  17th 
St..  NW..  room  10201  Washington,  DC 
20503. 

Dated:  July  13,  1994. 
Lester  M.  Hunkele,  m. 

Executive  Director. 

(FR  Doc.  94-17759  Filed  7-20-34;  8:45  am) 
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PENNSYLVANIA  AVENUE 
DEVELOPMENT  CORPORATION 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  July  21. 1994. 

PADC  has  submitted  the  following 
extension  of  a  public  information 
collection  requirement  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511  (44  U.S.C.  Ch.  35). 
Copies  of  the  submission  may  be 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34381;  File  No.  SR-DGOC- 
93-04] 

Self-Regulatory  Organizations;  Delta 
Government  Options  Corp.;  Order 
Approving  Proposed  Rule  Change 
Modifying  Exercise  Settlement  Date 
and  Buy-In  Procedures 

July  14,  1994. 

On  December  27. 1993.  Delta 
Government  Options  Corp.  CDGOC) 
filed  a  proposed  rule  change  (File  No.    " 
SR-DGOC-94-04)  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").i  On  Febmary  16,  1994. 


and  on  March  4. 1994,  DGOC  submitted 
substantive  amendments  to  the  filing  ^ 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  May  25. 1994. 
to  solicit  comments  from  interested 
persons.^  No  comments  were  received. 
This  order  approves  the  proposal. 

1.  Description  of  the  Proposal 

The  proposed  rule  change  modifies 
DGOC's  exercise  settlement  procedures. 
Under  current  practice,  the  exercise 
settlement  date,  depending  on  certain 
factors,  occurs  from  two  to  five  business 
days  following  the  expiration  date  or  the 
date  on  which  an  exercise  notice  is 
tendered.  For  an  option  contract  on  a 
Treasury  bond  or  a  Treasury  note 
exercised  on  a  day  preceding  the 
expiration  date,  the  exercise  settlement 
date  is  the  next  business  day  following 
the  day  on  which  the  exercise  notice  is 
properly  assigned  to  a  participant.  The 
proposal  makes  no  change  to  this 
provision  of  DGOC's  rules.  For  em 
option  contract  on  a  Treasury  bond  or 
a  Treasury  note  e.xercised  on  the 
expiration  date,  the  exercise  settlement 
date  will  now  be  the  next  business  day 
following  the  expiration  date  for  those 
contracts.  Currently,  the  exercise 
settlement  date  for  such  contracts  is  the 
third  business  day  following  the 
expiration  date.  Also,  under  the 
proposed  rule  change,  for  an  option 
contract  on  a  Treasury'  bill,  the  exercise 
settlement  date  will  be  the  next  business 
day  after  an  exercise  notice  is  properly 
tendered.  Currently,  the  exercise 
settlement  date  is  Thursday  of  the  week 
in  which  the  e.xercise  notice  is  properly 
tendered. 

In  connection  with  the  modifications 
to  the  exercise  settlement  date,  DGOC 
has  amended  Section  1005  of  its 
Procedures  to  provide  that  DGOC  will 
allocate  exercise  settlement  obligations 
prior  to  8:00  a.m.  on  the  business  day 
prior  to  the  exercisle  settlement  date. 
Previously.  DGOC  allocated  exercise 
settlement  obligations  on  the  second 
business  day  prior  to  the  exercise 
settlement  date. 

DGOC  also  has  amended  Section  1102 
of  its  Procedures  to  clarify  its  buy-in 
process  applicable  when  a  participant 
fails  to  make  a  required  delivery  of 
Treasury  securities  to  DGOC.  First,  upon 
the  request  of  the  participant  failing  to 
deliver  and  with  good  cause  shown, 
DGOC  is  now  authorized  to  defer  the 
execution  of  a  buy-in  if  Delta  has  reason 
to  believe  that  the  delivery  default  will 
be  cured  on  that  other  arrangement 


'  15  U.S.C.  7«s(b)  (1988). 


^  Amendment  No.  2  completely  superseded  all 
previous  submissions  filed  in  connection  with  the 
proposed  rule  change.  File  No.  SR-DGOC-9i-04. 

^  Securities  Exchange  Act  Release  No.  34083  (May 
18.  1994).  59  FR  27087. 
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and  on  March  4. 1994,  DGOC  submitted 
substantive  amendments  to  the  fiHng.^ 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  May  25, 1994, 
to  solicit  comments  from  interested 
persons.^  No  comments  were  received. 
This  order  approves  the  proposal. 

I.  Description  of  the  Proposal 

The  proposed  rule  change  modifies 
DGOC's  exercise  settlement  procedures. 
Under  current  practice,  the  exercise 
settlement  date,  depending  on  certain 
factors,  occurs  from  two  to  five  business 
days  following  the  expiration  date  or  the 
date  on  which  an  exercise  notice  is 
tendered.  For  an  option  contract  on  a 
Treasury  bond  or  a  Treasury  note 
exercised  on  a  day  preceding  the 
expiration  date,  the  exercise  settlement 
date  is  the  next  business  day  following 
the  day  on  which  the  exercise  notice  is 
properly  assigned  to  a  participant.  The 
proposal  makes  no  change  to  this 
provision  of  DGOC's  rules.  For  em 
option  contract  on  a  Treasury  bond  or 
a  Treasury  note  exercised  on  the 
expiration  date,  the  exercise  settlement 
date  will  now  be  the  next  business  day 
following  the  expiration  date  for  those 
contracts.  Currently,  the  exercise 
settlement  date  for  such  contracts  is  the 
third  business  day  following  the 
expiration  date.  Also,  under  the 
proposed  rule  change,  for  an  option 
contract  on  a  Treasury'  bill,  the  exercise 
settlement  date  will  be  the  next  business 
day  after  an  exercise  notice  is  properly 
tendered.  Currently,  the  exercise 
settlement  date  is  Thursday  of  the  week 
in  which  the  exercise  notice  is  properly 
tendered. 

In  connection  with  the  modifications 
to  the  exercise  settlement  date,  DGOC 
has  amended  Section  1005  of  its 
Procedures  to  provide  that  DGOC  will 
allocate  exercise  settlement  obligations 
prior  to  8:00  a.m.  on  the  business  day 
prior  to  the  exercise  settlement  date. 
Previously.  DGOC  allocated  exercise 
settlement  obligations  on  the  second 
business  day  prior  to  the  exercise 
settlement  date. 

DGOC  also  has  amended  Section  1102 
of  its  Procedures  to  clarify  its  buy-in 
process  applicable  when  a  participant 
fails  to  make  a  required  delivery  of 
Treasury  securities  to  DGOC.  First,  upon 
the  request  of  the  participant  failing  to 
deliver  and  with  good  cause  shown, 
DGOC  is  now  authorized  to  defer  the 
execution  of  a  buy-in  if  Delta  has  reason 
to  believe  that  the  delivery  default  will 
be  cured  on  that  other  arrangement 


adequate  to  protect  Delta's  interests 
have  been  made.^  Previously,  DGOC 
could  defer  the  execution  of  a  buy-in  for 
no  more  than  twenty-four  hours  from 
the  time  delivery  was  due.  Second,  the_ 
timing  for  the  execution  of  a  buy-in  has 
been  set  forth  vvith  specificity.  Under 
the  more  specific  procedures,  DGOC 
may  transmit  a  notice  of  buy-in  to  the 
participant  which  failed  to  deliver  after 
the  elapse  of  thirty  calendar  days  after 
the  failure  to  deliver.  DGOC  must 
deliver  in  duplicate  a  written  notice  of 
buy-in  no  later  than  12:00  noon  five 
business  days  before  the  proposed 
execution  date  of  the  buy-in.  The 
amended  section  also  sets  forth  the 
information  DGOC  must  supply  to  the 
participant  in  the  buy-in  notice. 

II.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
particularly  with  Section  17A  of  the 
Act.s  Sections  17A(b)(3)  (A)  and  (F)  of 
the  Act  s  require  that  the  rules  of 
"clearing  agencies  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  to  assure  the  safeguarding 
of  funds  which  are  under  the  custody  or 
control  of  a  clearing  agency  or  for  which 
it  is  responsible  and  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 

One  purpose  of  the  proposal  is  to 
respond  to  participants  who  have 
requested  that  DGOC's  settlement 
procedures  more  closely  follow  the 
practices  already  established  in  the 
over-the-counter  ("OTC")  marketplace 
for  the  settlement  of  purdiases  and  sales 
of  Treasury  securities  and  for  the 
settlement  of  exercised  options  on  such 
securities,  by  shortening  DGOC's 
settlement  periods  to  conform  to  the 
industry  standards,  DGOC  will  reduce 
the  amount  of  Ume  such  settlement 
obligations  remain  outstanding  which  in 
turn  will  reduce  credit  exposure  to 
DGOC  as  well  as  generally  in  the 
settling  of  options  on  Government 
securities.  DGOC's  use  of  the  same 
settlement  period  as  is  used  in 
settlement  of  similar  OTC  options  will 
help  to  ensure  a  consistent  approach 
among  clearing  entities  and  should 
serve  as  a  platform  for  additional 
coordination  among  clearing  entities 
clearing  identical  or  complimentary 
securities. 

Because  DGOC's  current  settlement 
period  of  two  to  five  business  days  is 


^Amendment  No.  2  completely  superseded  all 
previous  submissions  filed  in  connection  with  the 
proposed  rule  change.  File  No.  SR-DGOC-9^-04. 

^  Securities  Exchange  Act  Release  No.  34083  (May 
18.  1994).  59  FR  27087. 


■•Section  1102  of  DGOC's  Procedures  authorizes 
DGOC  to  buy-in  Treasury  securities  for  the  account 
and  liability  of  a  participant  that  fails  to  fulfill  its 
delivery  obligation. 

M5U.S.C.78q-l  (1988). 

» 15  U.S.C.  78-l(b)(3}  (A)  and  (F)  (1988). 


longer  than  the  settlement  period  for 
similar  OTC  products  cleared  outside  of 
DGOC,  tXXKI-issued  options  cam  t 
price  adjustment  for  the  additional 
financing  costs.  As  a  result,  the  price  of 
DGOC-issued  options  does  not  match 
exactly  those  of  similar  OTC-traded 
options.  Impjementation  of  DGOC's 
revised  settlement  procedures  will  make 
the  relative  values  of  DGOC-issued 
options  comparable  to  those  of  OTC- 
traded  options  and  will  eliminate 
participants'  need  to  make  the 
additional  calculations  necessary  to 
correlate  the  price  of  DGOC-issued 
options  with  the  price  of  OTC-traded 
options.  Therefore,  this  proposal  should 
provide  participants  greater  ease  in 
trading  and  exercising  options  issued  by 
DGOC.  The  proposal  also  should  result 
in  more  options  on  Government 
securities  being  cleared  and  settled 
through  the  automated  facilities  of 
DGOC,  a  registered  clearing  agency 
which  participates  in  the  national 
system  for  the  clearance  and  settlement 
of  securities  transactions.  These  are 
options  transactions  that  otherwise 
would  be  cleared  through  decentralized 
and  labor  intensive  processes. 

In  connectfon  witn  the  shorter 
settlement  time  frames,  the  rule  change 
enables  DGOC  to  allocate  exercise 
settlement  obligations  prior  to  8:00  a.m. 
on  the  day  prior  to  settlement  and,  as 
noted  above,  permits  accelerated 
settlement  time  frames  that  are  more 
consistent  witli  settlement  of  exercised 
options  and  settlement  of  securities  in 
the  cash  market.  These  changes  should 
help  DGOC  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  should  foster 
cooperation  and  coordination  by 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 
The  proposal  also  clarifies  DGOC's  buy- 
in  procedures  while  providing  DGOC 
with  more  flexibility  concerning  buy- 
ins.  The  Commission  believes  that  these 
changes  improve  DGOC's  ability  to  deal 
writh  the  risks  associated  with  the  failure 
of  a  participant  to  fulfill  its  dehvery 
obligation.  By  doing  so,  the  modified 
buy-in  procedures  better  enables  DGOC 
to  fulfill  its  statutory  obligations  to 
safeguard  securities  and  funds  within  its 
possession  or  control  for  which  it  is 
responsible. 

III.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  requirements  of 
the  Act,  particularly  Section  17A  of  the 
Act,  and  the  rules  and  regt  iations 
thereunder. 
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It  is  therefore  a  rdered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'  that  the 
above-mentioned;  proposed  rule  change 
(File  Nkx  SR-DGOC-93-04)  be.  and 
hereby  is,  approved. 

For  the  Cmuniss^n  by  the  Division  of 
Market  Regulatioa,  bursiunt  to  delegated 
authority.* 

Margaret  H.  McF 

Deputy  Secretary. 
|FR  Doc  M-l  7710 
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[Release  Na  34-34 190;  FHe  No.  SR-NYSE- 
94-011 
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Self-Regulatory  drganlzations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc., 
Relating  to  Apprdval  ot  Member 
Organizations  in  Other  Than 
Partnership  or  Corporate  Form  l/nder 
Rule  311(f) 


July  15. 1994. 

Pursuant  to  Section 
Securities  Exchanie 
('•Act").  15  use 
hereby  given  that 
the  New  York 
("NYSE"  or 
Securities  and 
(■"Commission") 
change  as  describe  i 
below,  which  Item  i 
by  the  self-regulate  ry 
Commission  is  pu 
solicit  comments 
change  from  intere^ed 


19(b)(1)  of  the 
Act  of  1934 
78s(b)(l).  notice  is 
February  22, 1994, 
Exchange,  Lnc. 
[e")  filed  with  the 

Commission 
proposed  rule 
in  Items  1,  D  and  III 
have  been  prepared 
y  organization.  The 
ishing  this  notice  to 
the  proposed  rule 
■  persons. 

I.  Self-Rpgulatory  ^anization's 
Statement  of  the  T*rms  of  Substance  of 


nn 
Sto(k 
'Exch  uigi 
Exc lange 
"  the 


Mi 
en 


the  Proposed  Rule 


Change 


The  NYSE  is 
311(f)  as  follows, 
representing  the  la 

Rule  311 


proposing  to  amend  Rule 
V  ith  italics 
iguage  added: 


(f)  Every  member 
partnership  and  ever 
shall  be  a  corporati 
under  the  laws  of.  an 
principal  place  of 
States  or  any  State 
may,  in  its  discretion, 
.  conditions  as  the 
approve  as  a  member 
that  have  characten 
to  corporations, 
entities,  and  persons 
shall,  upon  approval, 
effectively  subject  to 
the  Constitution  and 
to  the  same  extent  an 
other  member 
assnt  lated  therewith 


fiin  ■ 


buj  Iness  i 


'15L.&C78»(b)fl9W 
,»17CyR200.30-3(a){l 


shall  be  a 
member  co.'poration 
onl created  or  oi;ganized 
shall  maintain  its 
in,  the  United 
thereof.  The  Exchange 
and  on  such  terms  and 
Exc  \ange  may  prescribe, 
organization  entities 
ist  cs  essentially  similar 
portn  ?rships.  or  both.  Such 
I  ssociated  therewith, 
be  fully,  formally  and 
jurisdiction,  and  to 
I  ules.  of  the  Exchange 
degree  as  are  any 
organizptions  and  persons 


U.  Self-Regniatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Article  1.  Section  3  of  the  NYSE 
Constitution  states  that  the  term 
"member  organization"  includes  a 
"member  firm"  and  "member 
corporation."  A  "member  firm"  is 
defined  as  a  partnership. 

Recently,  the  Exchange  has  received 
requests  from  several  member 
organizations  to  permit  them  to 
reorganize  as  business  trusts  or  limited 
liability  companies.  Neither  of  these 
orgemizational  structures  is  currently 
specifically  included  in  the  definition  of 
a  member  organization. 

The  proposed  amendment  would 
enable  the  Exchange,  in  its  discretion, 
and  on  such  terms  and  conditions  as  the 
Exchange  may  prescribe,  to  approve 
business  trusts,'  limited  fiability 
com  panics  ,2  and  other  organizational 
structures  as  member  organizations. 
However,  any  such  entity  would  be 
required  to  have  characteristics 
essentially  similar  to  corporations  or 
partnerships. 

Noncorporate  or  partnership  entities 
would  have  to  be  structured  in  such  a 
format  that  would  qualify  as  a  broker  or 
dealer  registered  with  the  Commission 
pursuant  to  the  Act,  since  this  is  a 


(I99JJ. 


'  The  tfrm  "business  trust"'  is  generaliy  used  to 
dfjscribe  a  trust  in  which  the  managers  are 
principals,  and  the  shareholders  are  cestuis  que 
trust.  The  essential  attritnite  is  that  property  is 
planed  in  the  hands  of  trustees  who  nianage  and 
deal  with  it  for  the  use  and  benefit  of  beneficiaries. 
Black's  Law  Dictionary  180  (5th  ed.  19791. 

-A  limited  liability  company  ("LLC")  combwies 
various  ciiaracteristics  of  both  corporatioRS  and 
partnerships.  For  example,  an  LLC  is  a  non- 
co.-po.-Ble  entity  under  which  neither  the  owners 
iior  those  managing  the  busitiess  are  personally 
liable  for  the  entity's  obligations,  however,  the  LiC 
is  treated  as  a  pass-through  entity  tor  federal 
income  lax  purposes.  See  Robert  R.  Keatii^  et  aL. 
The  Limited  Liability  Company:  A  Study  of  the 
Emerging  Entity,  47  Bas.  Law.  378  (1992). 


prerequisite  to  becoming  an  Exchange 
member  organization. 

The  NYSE  staff  woidd  review  each 
application  on  a  case-by-case  basis  as  it 
does  with  all  member  organization 
applicants.  However,  prior  to  approving 
any  such  organization  for  membership, 
the  staff  would  have  to  be  satisfied  that: 
(1)  the  Exchange  would  legally  have 
appropriate  jurisdiction  over  such  an 
entity;  and  (2)  the  permanency  of  the 
entity's  capital  is  consistent  with  that 
required  of  other  member  organizations. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  vtrith  Section  6(b)(5)  of  the 
Act  in  that  it  permits  registered  brokers 
or  dealers  as  set  forth  herein  to  become 
member  organizations  of  the  Exchange. 

The  prop>osed  rule  change  is  also 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  broadens  the  types  of 
entities  which  the  Exchange  may 
approve  as  a  member  organization  and 
therefore  avoids  possible  unfur 
discrimination. 

Finally,  it  is  consistent  with  Section 
6(b)(8)  of  the  Act  in  that  it  serves  to 
remove  possible  burdens  on 
competition  resulting  from 
organizational  structure  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Comf>etition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  in  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Ckimments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  written  comments  from 
members  or  other  interested  parties. 

in.  Date  of  Efiecti  veness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organizadon 
consents,  the  Commission  will: 

(A)  By  order  approve  the  pmposRd 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington  DC  20549.  Copies  olthe 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
Available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
SecUon,  450  Fifdi  Street  N'W.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
01  and  should  be  submitted  by  August 
11.1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  94-17760  Filed  7-20-94;  8;45  am) 
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[Release  No.  34-^4387;  File  No.  SR-PHLX- 
94-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  Listing  of 
Reduced-Value  Long-Term  Options  on 
the  National  Over-the-Counter  Index 

July  15, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)tl),  notice  is 
hereby  given  that  on  January  12,  1994, 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
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(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submitwritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington  DC  20549.  Copies  ofthe 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tJiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  chemge  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
yt'ailable  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  ofthe  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
01  and  should  be  submitted  by  August 
11.1994. 

For  the  Cominission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  94-17760  Filed  7-20-94;  8;45  am) 
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[Release  No.  34-34387;  File  No.  SR-PHLX- 
94-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendntent  Nos.  1 
and  2  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  Listing  of 
Reduced-Value  Long-Term  Options  on 
the  National  Over-the-Counter  Index 

July  15, 1994. 

Pursuant  to  Section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)Cl),  notice  is 
hereby  given  that  on  January  12, 1994, 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 


organization.  1  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  ofthe  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend  its  rules 
to  list  long-term  reduced-value  options 
equal  to  one-tenth  the  value  of  the 
Exchange's  current  National  Over-the- 
Counter  Index  ("Index"  or  "XOC"). 
Options  on  the  long-term,  reduced-value 
XOC  ("reduced-value  XOC")  will  have 
expirations  of  up  to  36  months.  For 
aggregation  purposes,  10  reduced-value 
long-term  XCC  options  are  the 
equivalent  of  one  full-value  XOC 
contract. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PHLX.  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  ofthe  Puqiose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  ofthe  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  ofthe  Purpose  of.  and 
Statutory  Basis  for,  the  proposed  Rule 
Change 

1.  Description  of  the  Proposal 

Since  1985  the  PHLX  has  been  trading 
options  on  the  XOC,  a  broad-based, 
capitalization-weighted  index 
comprised  ofthe  100  largest  domestic 
corporations  whose  stocks  are  traded 


■  On  March  1. 1M4.  the  THLX  amended  PHLX 
Rule  lOOlA,  "Position  Limits."  to  add  paragraphs 
(d)(i)  and  (ii),  which  descrilie  the  aggregation 
procedures  for  quarterly  expiring  options,  reduced- 
value  long-term  Value  Line  Composite  Index 
options,  and  reduced-value  long-term  National 
Over-the-Counter  Index  options.  See  Letter  from 
Edith  Hallaban,  Special  Counsel,  PHLX.  to  Sharon 
Lawson,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"). Commission,  dated 
Febniary  28. 1994  ("Amendment  No.  1").  After  the 
provisions  proposed  in  paragraph  (d)(i)  were 
approved  in  Securities  Exchange  Act  Release  No. 
34234  (June  17.  1994).  the  PHLX  deleted  paragraph 
(d)(i)  from  the  current  proposal.  See  Letter  from 
Edith  Hallahan.  Special  Counsel.  PHLX,  to  Mike 
Walinskas.  Branch  Chief.  Options  Regulation, 
Division,  Commission,  dated  July  13. 1994 
("Amendment  No.  2"). 


over-the-counter  ("OTC")  by  at  least 
four  market  makers  and  are  not  hsted  nn 
any  exchange.^  All  of  the  XOC's 
component  stocks  are  traded  through 
the  National  Association  of  Securities 
Dealers  Automated  Quotations 
("NASDAQ")  system  and  are  National 
Market  Securities  ("NMS").  On 
February  26, 1991,  the  Commission 
approved  a  proposed  rule  change,  SR- 
PHLX-90-38,  allowing  the  Exchange  to 
list  long-term  options  having  up  to  36 
months  to  expiration  on  any  of  the 
Exchange's  broad-based  index  options.* 
The  PHLX  proposes  to  Ust  long-term 
options  on  a  reduced-value  XOC  index 
that  would  be  computed  at  one-tenth 
the  value  ofthe  Exchange's  cur-ent  XOC 
index.  The  proposed  options  will  have 
expirations  of  up  to  36  months.  The 
PHLX  beheves  that  the  listing  of  long- 
term,  reduced-value  XOC  options  will 
provide  retail  investors  with  the 
opportunity  to  obtain  long  term 
portfolio  protection  at  an  affordable 
price. 

2.  Composition  of  the  Index 

The  XOC  is  a  capitalization-weighted 
index  comprised  ofthe  100  most  highly 
capitalized  NMS  common  stock  issues 
traded  through  the  NASDAQ  system. 
The  XOC,  which  was  developed  by  the 
Exchange  and  is  computed  by  Bridge 
Data,  is  comprised  of  stocks  from 
approximately  thirty  industry  groups 
and  responds  to  the  general  market 
trends  ofthe  OTC  market.  The  Index  is 
updated  every  15  seconds  during  the 
trading  day.  Pursuant  to  PHLX  Rule 
llOOA,  "Dissemination  of  Information," 
updated  Index  values  are  disseminated 
and  displayed  by  means  ofthe 
Consolidated  Last  Sale  Reporting 
System  and  the  facilities  ofthe  Options 
Price  Reporting  Authority  ("OPRA"). 
The  closing  Index  value  is  published  in 
The  Wall  Street  Journal  and  other 
financial  publications. 

3.  Index  Construction  and  Calculation 

In  order  to  keep  the  XOC  current  and 
representative  of  general  market  trends 
in  the  OTC  market,  each  January  and 
July  the  Exchange  identifies  and  ranks 
the  125  most  highly  capitalized  NMS 
common  stock  issues.  The  stocks 
included  in  the  125  ranking  are 
compared  to  the  issues  in  the  Index,  emd 
issue(s)  not  ranked  within  the  100  most 
highly  capitalized  issues  are  deleted 
from  the  Index  and  replaced  by  the 
issue(s)  which  has  increased  in 
capitalization  since  the  previous 


2  See  Securities  Exchange  Act  Release  No.  22044 
(May  17. 1985).  50  FR  21532  (May  24,  1985). 

^  See  Securities  Exchange  Act  Release  No.  28910 
(February  26,  1991),  56  FR  9032  (March  4.  1991). 
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ranking.  Thus,  on  1 1  semi-annual  basis, 
the  XOC  is  adjusted  to  reflect  changes 
in  the  capitalization  ranking  of  NMS 
stock  issues.  In  addition,  any  time  a 
component  stock  n  tgisters  on  a  national 
securities  exchange  i  or  is  the  subject  of 
a  merger  or  acquisition,  the  stock  is 
deleted  from  the  Index  and  replaced  by 
the  next  highest  capitahzed  issue  as 
identified  in  the  mtet  current  ranking  of 
the  125  most  highl^  capitalized  NMS 
issues.  The  Index  i$  adjusted  to  reflect 
stock  splits  and  dividends. 

In  computing  the  value  of  the  Index, 
the  current  market  ^alue  of  each 
componpfit  stock  is  multiplied  by  the 
number  of  outstanc  ing  shares.  The 
resulting  market  va  ues  are  added 
together  to  determii  te  the  current 
aggregate  market  va  !ue  of  the  issues  in 
the  Index.  To  comp  ate  the  current  Index 
value,  the  aggregate  market  value  is 
divided  by  the  base  market  value  and 
multiplied  by  100. '  "he  base  value  is 
adjusted  periodical:  y  to  account  for 
changes  in  capifaliz  jtion  of  any  of  the 
component  stocks  r  (suiting  from 
mergers,  acquisitior  s,  listings,  and 
substitutions. 
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would  be  permitted  to  hold  100,000 
reduced-value  XOC  contracts.  Similar  to 
full-value  XOC  options,  the  proposed 
reduced-value  options  will  feature 
American-style  exercise.  The  PHLX  wall 
continuously  calculate  and  disseminate 
the  underlying  index  value  for  the 
proposed  reduced-value  XOC  options  in 
addition  to  the  full-value  Index. 

As  a  result  of  the  one-tenth  reduced- 
value  feature  of  the  proposed  options, 
the  reduced-value  XOC  may  vary 
slightly  from  one-tenth  of  the  full-value 
Index.  In  this  regard,  the  PHLX  intends 
to  adopt  the  follo^\'ing  procedure  in 
rounding  the  reduced-value  Index:  the 
PHLX  will  divide  the  calculated  value 
of  the  XOC  by  ten  and  round  the 
resulting  quotient  to  the  nearest  one- 
hundredth.  The  digits  one  through  four 
will  be  rounded  down  to  the  next 
number  and  digits  five  through  nine 
will  be  rounded  up  to  the  next  number. 

Upon  Commission  approval  of  the 
proposal,  the  PHLX  intends  to  list  initial 
long-term  option  series  on  the  new 
reduced-value  XOC  with  December 
1995  and  December  1996  expirations. 
While  the  initial  series  listings  would 
have  less  than  36  months  to  expiration, 
thereafter,  the  PHLX  plans  to  list 
options  with  36-monlh  expirations  at 
each  December  expiration,  residting  in 
the  introduction  of  a  December  1977 
expiration  after  the  December  1994 
expiration.  Initially,  three  strike  prices 
for  calls  and  puts  will  be  listed  at  and 
surrounding  the  prevailing  reduced- 
value  XOC  option.  However,  the 
Exchange  may  list  only  a  put  or  a  call 
if  two  strike  prices  are  introduced.  The 
Exchange  also  proposes  to  list 
additional  strike  prices  when  the  market 
reaches  either  the  highest  or  lowest 
existing  strike  price.  The  Exchange 
believes  this  procedure  will  result  in  the 
Msting  of  only  a  limited  number  of  series 
for  any  expiration,  thereby  eliminating 
confusion  that  might  otherwise  be 
caused  by  a  myriad  of  strike  prices  and 
expirations. 

The  Exchange  expects  that  its 
proposed  policy  of  listing  strike  prices 
on  the  reduced-value  XOC  will  permit 
the  offering  of  options  at  premiums 
between  S2.00  and  $7.00  ($200  to  $700 
per  contract)  based  upon  current  market 
volatility  and  other  pricing 
considerations.  Such  premiums  appear 
to  be  in  the  desired  range  of  prices  that 
investors  have  favored  in  trading  index 
warrants.  Such  premiums  could  not  be 
achieved  by  using  full-size  XOC  options 
without  the  Usting  of  strike  prices  so 
deeply  out  of  the  money  and  away  from 
the  current  index  value  as  to  offer 
investors  limited  ability  to  participate  in 
the  market  or  protect  a  portfolio  of 
primarily  OTCV  stocks. 


The  PHLX  believes  that  the  proposal 
is  consistent  with  Section  6  of  the  Act, 
in  general,  and  in  particular,  with 
Section  6(b)(5).  in  that  it  is  designed  to 
faciUtate  transactions  in  securities  and 
protect  investors  and  the  pubHc  interest. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  bmden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PHLX  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  1 9(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the      .  . 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  eCbjfS)."* 
Specifically,  the  Commission  believes 
that  the  reduced-value  long-term  XOC 
options  will  beneBt  investors  by 
providing  them  with  a  valuable  hedging 
and  investing  vehicle  that  should  reflert" 
accurately  the  overall  movement  of  the 
OTC  market  and  provide  investors  with 
additional  means  to  hedge  portfolios 
against  long-term  market  risk  at  a  reduce 
cost.  The  Commission  beheves  that  the- 
lower  cost  of  the  reduced-value  XOC 
options  should  allow  investors  to  hedge 
their  portfolios  with  a  smaller  outlay  of 
capital  and  may  faciUtate  investor 
participation  in  the  market  for  XOC 
options,  which  should,  in  turn,  help  to 
maintain  the  depth  and  fiquidity  of  the 
market  for  XOC  options,  thereby 
protecting  investors  and  the  public  ' 
interest. 

The  Commission  believes  that  trading 
in  the  reduced-value  XOC  options  will 
not  have  an  adverse  market  impact  or  be 
susceptible  to  manipulation.^  The 
Commission  has  determined  previously 
that  the  full-value  XQCis  a  broad-based 


••  15  U.S.C  78fib)(5)  (19*8). 

^  Tho  Commission  notes  U^t,  prior  to  listing  long- 
term  reduced-value  XOC  options,  the  PHLX  vrill  be 
rfHjuired  to  provide  written  representations  that 
both  the  Exchange  and  OPRA  have  the  necessary 
systems  capacity  to  support  the  new  .scrips  f)f  lon^ 
term  rediiced-value  XOC  options. 


index  ^  and  does  not  believe  that 
dividing  the  XOC  by  ten  changes  this 
determination.  The  reduced-value  XOC 
index  will  contain  the  same  stocks  with 
the  same  weightings  as  the  XOC  and 
will  be  calculated  in  the  same  manner 
as  the  XOC  (with  the  exception  of  being 
one-tenth  the  value  of  the  XOC). 
Accordingly,  the  Commission  finds  that 
the  reduced-value  XOC  is  a  broad-based 
index.  Moreover,  the  Commission 
believes  that  any  potential  manipulation 
concerns  raised  by  the  reduced-value 
XOC  options  are  minimized  by  the  fact 
that  positions  in  the  reduced-value  XOC 
options  and  foil-value  XOC  options  will 
be  aggregated  for  position  and  exercise 
limit  purposes.^  In  addition,  the 
Conunission  notes  that  the  same 
Exchange  surveillance  procedures 
applied  to  full-value  XOC  options  will 
be  used  for  the  reduced-value  XOC 
options.^ 

Because  the  Exchange's  existing  rules 
applicable  to  stock  index  options, 
including,  among  others,  sales  practice 
rules,  margin  requirements,  and 
position  and  exercise  limits,  will  apply 
to  the  reduced-value  XOC  options,  the 
Commission  believes  that  the  market  for 
thereduced-valiie  XOC  options  should 
be  fair  and  orderly  and  does  not  raise 
any  new  customer  protection  concerns. 

The  Commission  finds  good  cause  for 
approving  the  proposal  and  Amendment 
Nos.  1  and  2  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register.  In 
light  of  the  fact  that  the  Commission  has 
approved  proposals  by  other  exchanges 
to  list,  reduced- value  options  on  existing 
indexes,  and  in  light  of  PHLX  rule 
1101A(b)(iii).  which  allows  the  PHLX  to 
list  series  of  long  term  options  on  stock 
indexes,  the  Commission  believes  that 
the  proposaHo  Ust  long  term  reduced- 
value  XOC  options  presents  no  new 
regulatOTy  issues.  In  addition,  the 
Commission  believes  that  Amendment 
Nos.  1  and  2  clarify  and  strengthen  the 
Exchange's  proposal.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  the  Act  to  approve  the 
proposal  and  Amendm«it  Nos.  1  and  2 
on  an  accelerated  basi$. 


•*  See  Securities  Exchange  Act  Release  No.  33634 
(February  17, 1994),  59  FR  9263  (pKbruary  25. 
1994). 

'  In  this  regard,  it  is  reasonable  iot  the  PHLX  to 
count  ten  reduced-value  XOC  option  contract  as 
equivalent  to  one  full-value  XOC  contract  for 
position  and  exercise  limit  purposes  because  the 
underlying  value  of  one  XOC  contract  is  equal  to 
the  underlying  value  of  ten  reduced-value  XOC 
contracts. 

»  Telfephone  conversation  between  Edith 
Hallahan.  Attorney.  PHLX.  and  Yvonne  Pratlcelll, 
Attorney.  Option^  Branch.  Division,  on  July  6. 1994. 


index  ^  and  does  not  believe  that 
dividing  the  XOC  by  ten  changes  this 
determination.  The  reduced-value  XCXi; 
index  will  contain  the  same  stocks  with 
the  same  weightings  as  the  XOC  and 
will  be  calculated  in  the  same  manner 
as  the  XOC  (with  the  exception  of  being 
one-tenth  the  value  of  the  XOC). 
Accordingly,  the  Commission  finds  that 
the  reduced-value  X-OC  is  a  broad-based 
index.  Moreover,  the  Commission 
believes  that  any  potential  manipulation 
concerns  raised  by  the  reduced-value 
XOC  options  are  minimized  by  the  fact 
that  positions  in  the  reduced-value  XOC 
options  and  foil-value  XOC  options  will 
be  aggregated  for  position  and  exercise 
limit  purposes.^  In  addition,  the 
Commission  notes  that  the  same 
Exchange  surveillance  procedures 
applied  to  fuU-valtie  XOC  options  will 
be  used  for  the  reduced-value  XOC 
options.^ 

Because  the  Exchange's  existing  rules 
applicable  to  stock  index  options, 
including,  among  others,  sales  practice 
rules,  margin  requirements,  and 
position  and  exercise  limits,  will  apply 
to  the  reduced-value  XOC  options,  the 
Commission  believes  that  the  market  for 
thereduced-value  XOC  options  should 
be  fair  and  orderly  and  does  not  raise 
any  new  customer  protection  concerns. 

The  Commission  finds  good  cause  for 
approving  the  proposal  and  Amendment 
Nos.  1  and  2  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register.  In 
light  of  the  fact  that  the  Commission  has 
approved  proposals  by  other  exchanges 
to  list,  reduced-value  options  on  existing 
indexes,  and  in  light  of  PHLX  rule 
1101A(b)(iii),  which  allows  the  PHLX  to 
list  series  of  long  term  options  on  stock 
indexes,  the  Commission  believes  that 
the  proposaHo  hst  long  term  reduced- 
value  XOC  options  presents  no  new 
regulatOTy  issues.  In  addition,  the 
Commission  believes  that  Amendment 
Nos.  1  and  2  clarify  and  strengthen  the 
Exchange's  proposal.  Accordingly,  the 
Commission  beheves  that  if  is 
consistent  with  the  Act  to  approve  the 
proposal  and  Amendm«it  Nos.  1  and  2 
on  an  accelerated  basis. 
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■^  See  Securities  Exchange  Act  Release  No.  33634 
(February  17, 1994).  59  FR  9263  (February  25. 
1994). 

'  In  this  regard,  it  U  reasonable  (or  iba  PHLX  to 
count  ten  reduced-value  XOC  option  xx)ntract  as 
equivalent  to  one  full-value  XOC  contract  for 
position  and  exetcis*  limit  purposes  bacaua»  the 
underlying  value  of  one  XOC  contract  is  equal  to 
the  underlying  value  of  ten  reduced-value  XQC 
Contracts. 

"Telfephone  conversation  between  Edith 
Hallahan.  Attorney.  PHLX.  and  Yvonne  Praticelll, 
Attorney,  Option^  Branch.  Oivision.  on  July  6. 1994. 


IV.  Solicitation  <^ConuneBts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
.change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  withheld  from  the  public 
in  accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  PubHc  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  dso  be 
available  for  inspection  and  copying  at  ■ 
the  principal  office  of  the  PHLX.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-94-03  and  should  be 
submitted  by  [insert  date  21  days  fi-om 
date  of  publication]. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act » that  the 
proposed  rule  change  (SR-PHLX-94- 
03)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1° 

Margaret  H.  McFaHand, 

Deputy  Secretary. 

[FR  Doc.  94-17781  Filed  7-20-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approvarof  Noise  Compatibiiity 
Program  Kent  County  international 
Ahport  Grand  Rapids,  Michigan 

AGENCY:  Federal  Aviation 
Administration.  EKDT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  Kent  County, 
Michigan,  under  the  provisions  of  Title 
I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
arid  14  CFR  Part  150.  These  findings  are 
made  in  recognition  of  the  description 
of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  Na 


'»15U.S.C78s(b)(2)(19«2). 

'°  17  CFR  20a3O-3(a)(12)  (1993). 


96-52  (1980).  On  October  29,  1993,  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  Kent  County  under 
Part  150  were  in  compliance  with 
applicable  requirements.  On  April  26, 
1994,  the  Assistant  Administrator  for 
Airports  approved  the  Kent  Coxmty 
International  Airport  noise 
compatibility  program. 

A  total  of  ten  (10)  measures  were 
included  in  the  Kent  County 
International  Airport  recommended 
program.  Of  the  ten  (10)  measures,  two 
(2)  are  "Program  Management,"  three  (3) 
are  "Noise  Abatement,"  and  five  (5)  are 
"Land  Use."  The  FAA  gave  outright 
approval  for  nine  (9)  measures:  the  tenth 
measure  was  given  partial  approvaL 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Kent  County 
International  Airport  noise 
compatibility  program  is  .-^pril  26,  1994. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Ernest  Gubry,  Federal  Aviation 
Administration,  Detroit  AirpKttts  District 
Office,  Willow  Run  Airpcal,  East.  8820 
Beck  Road,  Belleville,  Michigan  48111, 
313-487-7280.  Documents  reflecting 
this  FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Kent  County 
International  Airport,  effective  April  26, 
1994. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  prtjgram 
recommendations  is  measured 
according  to  th_e  standards  expres.sed  in 
Part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 
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implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  1995.  It 
was  requested  that  the  FAA  evaluate 
and  approve  this  material  as  a  noise 
compatibility  program  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on 
October  29, 1993,  and  was  required  by 
a  provision  of  the  Act  to  approve  or 
disapprove  the  program  widiin  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  would  have 
been  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained  ten 
(10)  proposed  actions  for  noise 
mitigation.  The  FAA  completed  its 
review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Assistant  Administrator  for  Airports 
effective  April  26, 1994. 

Outright  approval  was  granted  for 
nine  (9)  of  the  specific  program 
elements.  "Land  Use  Measure  No.  2" 
was  partially  approved.  The  measure 
included  non-noise  related  zoning 
(height  and  safety).  For  the  purpose  of 
Part  150,  only  the  noise  zoning  was 
approved.  The  other  approved  measures 
include:  Noise  Abatement  Advisory 
Committee,  Noise  Complaint  Program, 
Noise  Abatement  Departure  Procedures, 
Greater  Percent  of  Stage  3  Aircraft, 
Portable  Noise  Monitoring  Equipment, 
Comprehensive  Land  Use  Planning  and 
Zoning,  UtiUze  Disclosure  Ordinance, 
Acoustical  Treatment/ Aviation 
Easements,  and  Purchase  Assurance 
Program. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  for 
Airports  on  April  26,  1994.  The  Record 
of  Approval,  as  well  as  other  evaluation 
materials  and  documents  which 
comprised  the  submittal  to  the  FAA,  are 
available  for  review  at  the  following 
locations. 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  room 
617,  Washington,  DC  20591 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office, 
Willow  Run  Airport,  East,  8820  Beck 
Road.  Belleville,  Michigan  48111 
Kent  County  Department  of 
Aeronautics,  Kent  County 
International  Airport,  5500  44th 
Street,  SE.,  Grand  Rapids,  Michigan 
49512 

Questions  may  be  directed  to  the 
individual  named  above  under  the 


heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Belleville,  Michigan.  July  1. 1994 

DeanC.  Nitz, 

Manager,  Detroit  Airports  District  Office. 
Grea  t  Lakes  Region . 

IFR  Doc.  94-17801  Filed  7-20-94;  8:45  am) 
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Proposed  Establishment  of  the 
Springfield,  MO,  Class  C  Airspace 
Area;  Public  Meeting 

agency:  Federal  AviaUon 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  is  announcing  a 
fact-finding  informal  airspace  meeting 
to  solicit  information  from  airspace 
users  and  others  concerning  a  proposal 
to  establish  Class  C  airspace  at 
Springfield,  MO.  The  FAA  is  holding 
this  meeting  to  provide  interested 
parties  the  opportunity  to  present  input 
on  the  proposal.  All  comments  received 
during  this  meeting  will  be  considered 
prior  to  any  establishment  or  issuance  of 
a  notice  of  proposed  rulemaking. 
TIME  AND  DATE:  The  informal  airspace 
meeting  will  be  held  at  7:00  p.m.  on 
Wednesday,  September  7,  1994. 
Comments  must  be  received  on  or 
before  November  7,  1994. 
DATES:  Wednesday,  September  7, 1994. 
PLACE:  Cox  North  Hospital,  (Fountain 
Plaza  Room),  1423  North  Jefferson, 
Springfield,  MO  65802. 

COMMENTS:  Send  or  deliver  comments 
on  the  proposal  in  triplicate  tof^ 
Manager,  Air  Traffic  Division,  ACE-500. 
Federal  Aviation  Administration,  601 
East  12th  Street.  Kansas  City,  MO 
64106. 

FOR  FURTHER  INFORMATION  CGNT/SCT: 
Kathy  J.  Randolph,  FAA,  CciiL-al 
Regional  Office,.  ACE-530,  telephone: 
(816)426-3408. 

SUPPLEMENTARY  INFORMATION: 
Meeting  Procedures 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA  Central 
Region.  Representatives  from  the  FAA 
will  present  a  formal  briefing  on  the 
proposed  Class  C  airspace  area 
establishment.  Each  participant  will  be 
given  an  opportunity  to  deliver 
comments  or  make  a  presentation. 

(b)  The  meeting  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  FAA  panel  will  be 


asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  p>ermit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter.  The  panel  may 
allocate  the  time  available  for  each 
presentation  in  order  to  accommodate 
all'speakers.  The  meeting  will  not  be 
adjourned  until  everyone  on  the  list  has 
had  an  opportunity  to  address  the  panel. 
The  meeting  may  be  adjourned  at  any 
lime  if  all  persons  present  have  had  the 
opportunity  to  speak. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  will  be  accepted.  Participants 
wishing  to  suljhiit  handout  material 
should  present  three  copies  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  far  other  attendees. 

(e)  The  meeting  will  not  be  formally 
recorded.  However,  a  simimary  of  the 
comments  made  at  the  meeting  will  be 
filed  in  the  docket. 

Agenda  for  the  Meeting 

Opening  Remarks  and  Discussion  of 

Meeting  Procedures 

Briefing  on  Bacl^ound  for  Proposal 

Public  Presentations 

Closing  Comments 

Issued  in  Washington.  DC  on  |uly  11. 
1994. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautica] 
Information  Division. 

IFR  Doc.  94-17802  Filed  7-20-94.  8:4.'i  am) 
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Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Yakima  Air  Terminal,  Yakima,  WA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTION:  Notice  of  intent  to  rule  on 
application.  ' 


SUI«#ARy:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Yakima  Air 
Terminal  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
[Pub.  L.  101-508)  and  14  CFR  part  158. 
DATES:  Conunents  must  be  received  on 
or  before  August  22,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager, 
Seattle  Airports  District  Office,  SEA- 
.MXD.  Federal  Aviation  Administration, 


asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  sucJi 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter.  The  panel  may 
allocate  the  time  available  for  each 
presentation  in  order  to  accommodate 
all'speakers.  The  meeting  will  not  be 
adjourned  until  everyone  on  the  list  has 
had  an  opportunity  to  address  the  panel. 
The  meeting  may  be  adjourned  at  any 
time  if  all  persons  present  have  had  the 
opportunity  to  speak. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  will  be  accepted.  Participants 
wshing  to  su^jhiit  handout  material 
should  present  three  copies  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(e)  The  meeting  will  not  be  formally 
recorded.  However,  a  simamary  of  the 
comments  made  at  the  meeting  will  be 
filed  in  the  docket. 

Agenda  for  the  Meeting 

Opening  Remarks  and  Discussion  of 

Meeting  Procedures 

Briefing  on  Background  for  Proposal 

Public  Presentations 

Closing  Comments 

Issued  in  Washington.  DC.  on  July  It 
1994. 

Harold  W.  Becker, 

Manager,  AJrspace-Rules  and  Aeronautica] 
Information  Division. 

(FR  Doc.  94-17802  Filed  7-20-94,  8:4.'i  am] 
BILUNG  CODE  4910-13-P 


Federal  Register  /  Vol.  59,  No.  139  /  Thursday,  July  21.  1994  /  Notices 


37283 


Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (RFC)  at 
Yakima  Air  Terminal,  Yakima,  WA 

agency:  Federal  Aviation 
Administration  (FA A),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application.  ' 


SUMAARY:  The  FAA  proposes  to  rxile  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Yakima  Air 
Terminal  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
[Pub.  L.  101-508)  and  14  CFR  part  158. 
DATES:  Comments  must  be  received  on 
or  before  August  22,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager, 
Seattle  Airports  District  Office,  SEA- 
ADO,  Federal  Aviation  Administration, 


1601  Lind  Avenue  SW,  Stiite  250. 
Rent  on,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bruce  Loy, 
Airport  Manager  at  the  following 
address:  Yakima  Air  Terminal  Board, 
2400  West  Washington  Avenue, 
Yakima,  WA  98903. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Yakima  Air 
_  Terminal  Board  under  section  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Renee  Hall,  Federal  Aviation 
Administration,  Seattle  Airports  District 
Office,  1601  Und  Avenue  SW,  suite 
250,  Renton.  WA  98055-4056,  (206) 
227-2662.  The  application  may  be 
reviewed  in  person  at  this  same 
location 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Yakima  Air  Terminal  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of    - 
1990)  (Pubhc  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  July  8,  1994,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  reveruie  from  a  PFC  submitted  by 
the  Yakima  Air  Terminal  Board  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  October  22,  1994. 
Although  the  effective  date  of  the  charge 
proposed  by  the  Yakima  Air  Terminal 
Board  has  passed,  the  charge  will  not 
become  effective  unless  and  until  it 
receives  FAA  approval,  and  any  delay 
in  the  timing  of  the  effective  date  will 
also  extend  the  proposed  charge 
expiration  date  by  a  corresponding 
period. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 
-  Proposed  charge  effective  date:  July  1 , 
1994. 

Proposed  charge  expiration  date: 
September  1,  1994. 

Total  estimated  PFC  revenue: 
$14,745.00. 

Brief  description  of  proposed 
profect(s):  Snow  removal  equipment. 
Ramp  plow. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Exempt 
categories  shall  be  air  taxi/commercial 
operators,  other  than  an  air  carriers. 


who  conduct  operations  in  air 
commerce  carrj  ing  persons  for 
compensation  or  hire,  except,  air  taxi/ 
commercial  operators  operating  public 
or  private  charters  in  aircraft  with  a 
seating  capacity  of  60  or  more  shall  be 
construed  in  this  regulation  to  be  an  air 
carrier,  imless  the  public  or  private 
charter  is  exclusively  for  government 
use. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue, 
SW.,  suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Yakima  Air 
Terminal. 

Issued  in  Renton,  Wasiiington  on  Julv  8, 
1994. 

Sarah  P.  Dalton, 

Acting  Manager.  Planning.  Programming  and 
Capacity  Branch,  Airports  Division, 
Northwest  Mountain  Region. 
[FR  Doc.  94-17805  Filed  7-20-94;  8:45  am) 
BH.UNQ  COM  4«10-t3-M 


Notice  of  Passenger  Facirtty  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  June 
1994,  there  were  four  applications 
approved. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IV  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158).  This  notice  is 
published  pursuant  to  paragraph  d  of 
§158.29. 

PFC  Applications  Approved 

Public  Age/icy.-County  of  Jefferson, 
Beaumont.  Texas. 

Application  Number:  94-01-C-OO- 
BPT. 

Application  Type:  Impose  and  Use 
PFC  Revenufi. 

PFC  Level:  $300. 

Total  Approved  Net  PFC  Revenue: 
$563,126. 

Charge  Effective  Date:  September  1 . 
1994 
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t/ie, 
safdty 


Estimated  Charge 
November  1. 1996. 

Class  of  Air  Camels 
Collect  PFC's:  Nono 

Brief  Description 
for  Collection  and 
studies.  Taxiway 
Runway  safety  impfdvements 
road  safety  improven  lents 

Brief  Description 
in-Partfor  Collection 
acquisition/easemeni  s 
fencing. 

Determination:  Apbroved 
land  acquisition  elen  ent 
being  disapproved  at 
FAA  has  determined 
of  the  project  does 
requirements  of  §  15( 
requirement  pertainii  ig 
Environmental  Policf 
this  element  of  the 
met. 

Decision  Date:  Jun< 
FOR  FUFTTHER  INFORMA  HON 
Ben  Guttery,  Southwest 
Division,  (817)  222-1 


0  f  Projects  Approved 
;  Airport  planning 
improvements, 
,  Access 


q  'Project  Approved- 
and  Use:  Land 
and  perimeter 


in  part.  The 
of  this  project 
this  time.  The 
that  this  element 
meet  the 
29(b)(iv).  The 

to  the  National 
Act  of  1969  for 
has  not  been 


net 


pi  oject 


5  6 


Bui  jank 


-Glendale- 
,  Burbank, 


Public  Agency: 
Pasadena  Airport  Au^ority 
Cahfomia. 

Application  Numh  t 
BUR. 

Application  Type: 
PFC  Revenue. 

PFC  Level:  $3.00. 

Total  Approved  Ne  I 
$34,989,000. 

Earliest  Charge  Effective 
September  1, 1994. 

Estimated  Charge 
October  1.  2001. 

Class  of  Air  Carrier  s 
Collect  PPC's  Air  taxif  commercial 
operators  filing  FAA 

Determination:  Approved 
information  submitteq 
agency,  th&FAA  has 
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xpiration  Date: 
Not  Required  To 


3,  1994. 
CONTACT: 
Region  Airports 
14. 


. 94-01-C-OO- 
mpose  and  Use 

PFC  Revenue: 

Date: 

^xpiration  Date: 

not  Required  to 
:ommercial 
orm  1800-31. 

Based  on 
by  the  public 
letermined  that 


the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  Burbank-Glendale- 
Pasadena  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Reconstruct 
runway  8/26,  Reconstruct  nmway  15/ 
33,  Acquire  land— Plant  C-1. 

Brief  Description  of  Projects  Approved 
for  Collection  Only:  Extend  taxiway  B, 
Construct  aircraft  rescue  and  firefighting 
station.  Acquire  land — Plant  B-6. 

Decision  Date:  June  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Milligan.  Western-Pacific  Regional 
Airports  Division.  (310)  297-1029. 

Public  Agency:  Huntsville-Madison 
County  Airport  Authority.  Huntsville. 
Alabama. 

Application  Number:  94-03-C-OO- 
HSV. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue 
Collection .  $20 ,83 1 ,05 1 . 

Total  Approved  Net  PFC  for  Use  in 
This  Decision:  $11,249,448. 

Charge  Effective  Date  for  This 
Location:  ]une  1. 1992. 

Estimated  Charge  Expiration  Date  for 
This  Approval:  November  1 ,  2008. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's  No  change  from 
previously  approved  application  of 
March  6. 1992. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Runway/taxiway 
sign  upgrade,  Disabled  passenger  lift. 

Brief  Description  of  Projects  Approved 
for  Use:  Land  acquisition,  Runway 
protection  zone/low  level  windshear 
alert  system  property,  Security 
upgrade — 107.14.  Airport  master  plan 
update.  Airport  maintenance/snow 
removal  equipment  storage  facility,  Air 
carrier  apron  rehabilitation.  Fire  station 
expansion. 


Decision  Date:  June  28,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elton  E.  Jay,  Jackson  Airports  District  . 
Office,  (601)  965-4628. 

Public  Agency:  City  of  Pbcatelk), 
Pocatello,  Idaho. 

Application  Number:  94-01-C-OO- 
PIH. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/.' $3.00. 

Total  Approved  Net  PFC  Revenue: 
$400,000. 

Earliest  Permissible  Charge  Effective 
Date:  September  1, 1994. 

Estimated  Charge  Expiration  Date: 
March  1,2002. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's  Air  taxi/commercial 
operators  using  aircraft  with  less  than 
20  seats  and  a  maximum  pay  load 
capacity  of  less  than  6,000  pounds. 

Determination:  Approved.  Based  on 
the  information  submitted  by  the  public 
agency,  the  FAA  has  determined  iat 
the  proposed  class  accoimts  for  less        ^ 
than  1  percent  of  the  total  annual 
enplanements  at  Pocatello  Regional 
Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Equipment 
purchase.  Terminal  building  expansion 
and  remodel. 

Brief  Description  of  Projects  Approved 
for  Collection  Only:  Pavement 
rehabilitation. 

Decision  Date:  June  30,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Simmons,  Seattle  Airports 
District  Office,  (206)  227-2656. 

Issued  in  Washington.  D.C.  on  July  8, 1994. 
Lowell  H.  Johnson, 

Manager.  Airports  Financial  Assistance 
Division. 


Cumulative  List  of  PFC  Applications  Previously  Approved 


State,  aj  iplication  No.,  airport,  city 


Huntsville    IntJ— Carl    T    Jones    Field, 


Alabama: 

92-01-l-OO-HSV.,  fluntsville  Intt— Carl  T  Jones  Field.  Hunts- 
ville   

93-02-V-OO-HSV., 
Huntsville  

92-01 -C-OO-MSL 

94-02-C-OO-MSL., 
Arizona: 

92-01 -C-OO-FLG 

93-01-C-OO-YUM.. 
Arkansas: 

94-01 -MX>-FSM.,  fort  Smitti  Municipal,  Fort  Smith 
California: 

92-01-C-OO-ACV. 

93-01-0-OO-CIC., 

92-01-C-OO-IYK., 


^  luscle  Shoals  Regional,  Muscle  Shoals.. 
Muscle  Shoals  Regional,  Muscle  Shoals 

lagstaff  Pulliam,  Flagstaff 

Yuma  MCAS/Yuma  International,  Yuma 


Areata,  Areata  

( Ihico  Municipal,  Chico 
I  lyokern,  Inyokern  


Date  approved 


03/06/1992 

06/03/1993 
02/18/1992 
05/17/1994 

09/29/1992 
09/09/1993 

05/18/1994 

11/24/1992 
09/29/1993 
12/10/1992 


Level 
of  PFC 


S3 

3 
3 
3 

3 
3 


Total  ap- 
proved net 
PFC  revenue 


$36,472,657 

0 

100.000 
60,000 

2.463.581 
1,678,064 

4,040,076 

188,500 
137,043 
127.500 


Earliest 
charge  effec- 
tive date 


06/01/1992 

09/01/1993 
06/01/1992 
08/01/1994 

12/01/1992 
12/01/1993 

08/01/1994 

02/01/1993 
01/01/1994 
03/01/1993 


Estimated 
charge  expira- 
tion date* 


11/01/2008 

11/01/2008 
02/01/1995 
10/01/1996 

01/01/2015 
06/01/2003 

04/01/2007 

05/01/1994 
06/01/1997 
09/01/1995 


CUMULATIVE  List  of 


State,  applicafioh  No.,  airport,  city 


93-01-C-OO-LGB.,    Long    Beach-Daughert 

Beach  

.  9a-01-C-00-LAX.,  Los  Angeles  International, 
94-^1-C-Oa-MOD..   Modesto  City-County  4 

desto -. 

93-01 -C-OO-MRY.,  Monterey  Peninsula,  Mor 
92-4)1-C-00-OAK.,  Metropolitan  Oakland  Int 

land 

94-02-C-00-OAK.,  Metropolitan  Oakland  Int 

larxl 

9a-01-MX)-ONT.,  Ontario  International,  Onta 
92-01-C-OO-PSP.,  Palm  Springs  Regkjnal,  P 
92-Ot-C-OO-SMF.,  Sacramento  Metropolitan, 
92-01-C-OO-SJC.,  San  Jose  Intemational,  Si 
93-02-V-OO-SJC.,  San  Jose  Intemational,  Sj 
93-03-C-OO-SJC.,  San  Jose  International,  S< 
92-01-C-OO-SBP.,    San  Luis  Obispo   Cot 

Fiekj,  San  Luis  Obispo 

92-01 -C-OQ-STS.,  Sonoma  County,  Santa  R 
91-0t-l-0p-TVL..Laike  Tahoe,  South  Lake  T, 
Colorado: 

92-01-C-OO-COS..   Colorado  Springs   Muni 

Springs  

92-01-C-OO-DVX..  Denver  International  (Nev 
93-01-C-OO-EGE.,  Eagle  County  RegKjnal,  E 
93-01-C-OO-FNL.  Fort  CoJIins-Loveland.  For 
92-01-C-00-GJT..  Walker  Field,  Grand  Junci 
93-01-C-00-GUC..  Gunnison  County,  Gunni; 
93-01-C-OO-HDN..  Yampa  Valley.  Hayden  .. 
9^-01-C-OO-MTJ.,  Montrose  County,  Montro! 
9S-01-C-00-PUB.,  Pueblo  Memorial,  Pueblo 
92-01-C-OO-SBS.,   Steamboat   Springs/Bob 

Steamboat  Springs  

-     92-01 -C-OO-TEX.,  Telluride  Regional,  Telluri( 
Connecticut: 

93-01-C-OO-HVN.,  Tweed-New/  Haven,  New 
93-02-l-OO-BDL..  Bradley  Intemational.  Wind 
94-03-U-00-BDL.  Bradley  Internatkxial.  Win 
Florida: 

93-^1-C-OO-DAB..    Daytona    Beach    Regi 

Beach  

92-01-C-OO-RSW..    Southwest   Florida    lnt( 

Myers  

9a-02-U-00-RSW..    Southwest    Florida   lnt( 

Myers  „.... 

.     93-01 -C-^XKIAX.,  Jacksonville  Intemational, 
92-01 -C-OO-EYW.,  Key  West  Intemational.  K 

92-01-C-OO-MTH.,  Marathon,  Marathon  

92-01-C-OO-MCO.,  Oriando  Intemational,  Ori 
93-02-C-OO-MCO. ,  Oriando  International,  Orl 
93-01-W)0-PFN.,   Panama  City-Bay   Count 

Panama  City  

92-01-C-OO-PNS.,  Pensacola  Regional,  Pens 
92-^1 -l-OO-SRG.,  Sarasota-Brandenton  Intei 

sota 

92-01 -l-OO-TLH.,  Tallahassee  Regional.  Tails 
93_O2-U-O0-TLH.,  Tallahassee  Regional,  Tall 
93-01 -C-OO-TPA.,  Tampa  Intemational.  Tamj 
93-01-C-00-PBI..   Palm   Beach   lnternation< 

Beach 

Georgia: 

93-^1-C-OO-CSG.,  Columbus  Metropolitan,  C 
9i-0l-C-00-SAV..  Savannah  Intemational,  Sj 
92-0l-HX>-VLD.,  VaWosta  Regional,  VaWost 
Idaho: 

94-01-C-OO-BOI.,  Boise  Air  Terminal-Gowen 
93-01 -01-OO-SUN..  Friedman  Memorial,  Hail« 
92-01-C-OO-IDA..  Idaho  Falls  Municipal,  Idah 
94-01-W)0-LWS.,  Lewis!on-Nez  Perce  Count 
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Cumulative  List  of  PFC  Applications  Previously  Approved— Continued 


State,  application  No.,  airport,  city 


93-01-C-OO-LGB.,    Long    Beach-Daugherty    Field,    Long 
Beacti 

93-01-C-OO-LAX.,  Los  Angeles  Internationa!,  Los  Angeles  ... 

94-01-C-OO-MOD.,   Modesto  City-County  Arpi-Sham,   Mo- 
desto  

93-01 -C-OO-MRY.,  Monterey  Peninsula,  Monterey 

92-01-C-OO-OAK.,  Metropolitan  Oakland  International,  Oak- 
land   ; 

94-02-C-OO-OAK.,  Metropolitan  Oakland  International,  Oak- 
land  

93-01-l-OO-ONT.,  Ontario  International,  Ontario 

92-^1-C-OO-PSP.,  Palm  Springs  Regional,  Palm  Springs 

92-^t-C-OO-SMF.,  Sacramento  Metropolitan,  Sacramento  ... 

92-01-C-OO-SJC.,  San  Jose  IntemationaL  San  Jose 

93-02-V-OO-SJC.,  San  Jose  International,  San  Jose 

93-03-C-OQ-SJC.,  San  Jose  International,  San  Jose  

92-01-C-OO-SBP.,    San   Luis   Obispo   County-McCtiesney 
FiekJ,  San  Luis  Obispo  

92-01-C-OO-STS.,  Sonoma  County,  Santa  Rosa 

91-0t-l-00-TVL.,.Lake  Tahoe,  South  Lake  Tatioe  ,. 

Colorado: 

92-01-C-OO-COS.,  Colorado  Springs  Municipal,  Colorado 
Sprir>gs 

92-01-C-OO-DVX.,  Denver  International  (New),  Denver  

93-01-C-OO-EGE.,  Eagle  County  Regional,  Eagle 

93-01-C-OO-FNL.,  Fort  Collins-Loveland,  Fort  Collins  

92-01-C-OO-GJT.,  Walker  Field,  Grand  Junction 

93-01-C-OO-GUC.,  Gunnison  County,  Gunnison 

93-01-C-OO-HDN.,  Yampa  Valley.  Hayden 

93-01-C-OO-MTJ.,  Montrose  County,  Montrose 

93-01-C-OO-PUB.,  Puebto  Merrxjrial,  Puetjio 

92-01-C-OO-SBS.,   Steamtioat   Springs/Bob  Adams   FieW, 

Steamboat  Springs 

.     92-01-C-OO-TEX.,  Telluride  Regional,  Telluride 

Connecticut: 

93-01-C-OO-HVN.,  Tweed-New  Haven.  New  Haven  

93-02-l-OO-BDL.,  Bradley  International,  Windsor  Locks  

94-03-U-OO-BDL,  Bradley  International,  Windsor  Locks 

Florida: 

9^-01 -C-OO-DAB.,     Daytona    Beacti     Regional,     Daytona 
Beach  

92-01-C-OO-RSW.,    SouttTwest   Florida    Intematkinal,    Fort 
Myers 

93-02-U-OO-RSW.,    Souttiwest    Florida   International,    Fort 

Myers  „.... 

,     9S-01-C-O(K)AX.,  Jacksonville  International,  Jacksonville  .... 

92-01 -C-OO-EYW.,  Key  West  International,  Key  West 

92-01-C-OO-MTH.,  Marattron,  Marathon 

92-01-C-OO-MCO..  Orlando  International,  Oriando 

93-02-C-00-MCO.,  Oriando  International,  Orlando 

93-01-l-OO-PFN.,   Panama  City-Bay  County  International, 
Panama  City  

92-01-C-OO-PNS.,  Pensacola  Regional,  Pensacola  

92-^)1 -l-OO-SRG.,  Sarasota-Brandenton  International,  Sara- 
sota  

92-01-l-OO-TLH.,  Tallahassee  Regional,  Tallahassee  

93-02-U-O0-TLH.,  Tallahassee  Regional,  Tallahassee 

93-01-C-OO-TPA.,  Tampa  International,  Tampa  

93-01-C-OO-PBI.,   Palm   Beach   International,   West   Palm 

Beach 

Georgia: 

93-^1-C-OO-CSG.,  Columbus  Metropolitan,  Columbus  

9i-01-C-00-SAV.,  Savannah  International.  Savannah 

92-01-I-0O-VLD.,  Vaktosta  Regional,  VakJosta 

Idaho: 

94-01-C-OO-BOI.,  Boise  Air  Terminal-Gowen  FieW,  Boise  .... 

93-01 -01 -OO-SUN..  Friedman  Memorial,  Hailey  

92-01-C-OO-IDA.,  Idaho  Falls  Municipal,  Idaho  Falls 

94-01-*-00-LWS.,  Lewis.ton-Nez  Perce  County,  Lewiston  


Date  approved 


12/30/1993 
03/26/1993 

05/23/1994 
10/08/1993 

06/26/1992 

02/23/1994 
03/26/1993 
06/25/1992 
01/26/1993 
06/11/1992 
02/22/1993 
06/16/1993 

11/24/1992 
02/19/1993 

05/01/1992 


12/22/1992 
04/28/1992 
06/15/1993 
07/14/1993 
01/15/1993 
08/27/1993 
08/23/1993 
07/29/1993 
08/16/1993 

01/15/1993 
11/23/1992 

09/10/1993 
07/09/1993 
02/22/1994 


04/20/1993 

08/31/1992 

05/10/1993 
01/28/1994 
12/17/1992 
12/17/1992 
11/27/1992 
09/24/1993 

12/01/1993 
11/23/1992 

06/29/1992 
11/13/1992 
12/30/1993 
07/15/1993 

01/26/1994 

10/01/1993 
01/23/1992 
12/23/1992 

05/13/1994 
06/29/1993 
10/30/1992 
02/03/1994 


Level 
otPFC 


Total  ap- 
proved net 
PFC  revenue 


3,533,766 
360,000,000 

300,370 
3,960,855 

12,343,000 

.  8,999,000 
49,000,000 
81,888.919 
24,045,000 
29,228,826 
0 
16,245,000 

502,437 
110.500 
928,747 


5,622,000 

2,330,734,321 

572,609 

207,857 

1,812,000 
702,133 
532,881 

1,461,745 

1,200,745 

1.887,337 
200,000 

2,490,450 

12,030,000 

0 


7,967,835 
253,858,512 


12,258,255 

945,937 

153,556 

167,574,527 

12,957,000 

8,238,499 
4,715,000 

38,715,000 

8,617.154 

0 

87,102,000 

38,801 ,096 

534,633 

39,501,502 

260,526 

36,857,774 

188,000 

1 ,500,000 

229,610 


Earliest 
charge  effec- 
tive date 


03/01/1994 
07/01/1993 

08/01/1994 
01/01/1994 

09/01/1992 

05/01/1994 
07/01/1993 
10/01/1992 
04/01/1993 
09/01/1992 
05/01/1993 
08/01/1995 

02/01/1993 
05/01/1993 
08/01/1992 


03/01/1993 
07/01/1992 
09/01/1993 
10/01/1993 
04/01/1993 
11/01/1993 
11/01/1993 
11,01/1993 
11/01/1993 

04/01/1993 
03/01/1993 

12/01/1993 
10/01/1993 
05/01/1994 


07/01/1993 

11/01/1992 

11/01/1992 
05/01/1994 
03/01/1993 
03/01/1993 
02/01/1993 
12/01/1993 

02/01/1994 
02/01/1993 

09/01/1992 
02/01/1993 
02/01/1993 
10/01/1993 

04/01/1994 

12/01/1993 
07/01/1992 
03/01/1993 

08/01/1994 
09/01/1993 
01/01/1993 
05/01/1994 


Estimated 
charge  expira- 
tion date* 


03/01/1998 
07/01/1998 

08/01/2001 
06/01/2000 

05/01/1994 

04/01/1995 
07/01/1998 
11/01/2032 
03/01/1996 
08/01/1995 
08/01/1995 
05/01 '1997 

02/01/1995 
04/01/1995 
03/01/1997 


02/01/1996 
01/01/2026 
04/01/1998 
06/01/1996 
03/01/1998 
03/01/1998 
04/01/1997 
02/01/2009 
08/01/2010 

04/01/2012 
11/01/1997 

06^)1/1999 
09/01/1995 
09/01/1995 


11/01/1999 

06/01/2014 

06/01/2014 
07/01/1997 
12/01/1995 
06/01/1995 
02/01/1998 
02/01/1998 

10/01/2007 
04/01/1996 

09/01/2005 
12/01/1998 
06/01/1998 
09/01/1999 

04/01/1999 

06/OV'l995 
03/01/2004 
10/01/1997 

10/01/ '998 
09/01.    .'97 

01/01.  l.-'rS 

03/01/1997 
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application  No.,  airport,  city 


92-01 -C-OO-TW^.,  Twin  Falls-Sun  Valley  Regional,  Twin 
Fails 

IDinois: 

93-01-C-OO-MDW.,  Chicago  Midway,  Chicago 

93-01-C-OO-ORD.,  Chicago  G'Hare  International,  Chicago 

92-01 -l-OO-RFDi,  Greater  Roci<ford,  Roctdord __. 

93-02-U-Oa-RFO.,  Greater  Rocktord,  Rockford  

92-01-MX)-SPI.^  Capital,  SpnngfieW  _ 

93-02-U-OO-SPIi,  Capital.  Spririgfield 

93-03-MX>-SPI.J  Capttal,  Springfield  _... 

Indiana:  1 

92-01-C-00-FWA..  Fort  Wayne  International,  Fort  Wayne  , 
93-01 -C-00-<NOi,  Indianapolts  International,  IndianapoJis  .. 

Iowa: 

93-01 -C-00-OSlt<.,  Des  Moines  Municipal,  Des  Moines 

92-01-MX>-Dea.  Dubuque  Regional,  Dubuque 

94-02-C-00-D60  ,  Dubuque  Regional,  Dubuque 
93-01-C-00-SU)C..  Sioux  Gateway,  Sioux  City 
94-01-C-OQ-ALp.,  Waterloo  Municipal,  Waterloo 

Kentucky: 

Cincinnati/Northern    Kentucky 


Irrtema, 


94-01 -C-0(W^/$ 

Covington  ... 
93-01 -C-00-LE> 
93-01-C-OO-PAH 
Louisiana: 

92-01-4-00-eTR., 

Baton  Rouge 
93-02-U-00-8TFi 

Baton  Rouge 
93-01-C-00-MS"f.,  New  Orleans  International/Moisant  ReW. 

New  Orleans 
93-02-U-OO-MS^.,  New  Orleans  IntemationaJ/Moisant  FieW. 

New  Orleans 
93-01-l-OO-SHVi  Shreveport  Regional.  Shreveport 


Maine 

93-01 -C-OO-PWlM 
Maryland: 

92-01-MX)-eWI. 

more 

94-01 -l-OO-CBE 

berland 

MassactHJsetts: 

93-01 -C-OO-BOi 

Boston 
92-01 -C-OO-ORI- 
Mictiigan: 

92-01-C-OO-DTV '. 

troit 
92-01-M)0-eSC. 
9a-01-C-00-FNTl 


94-02-U-00-MQ1 
94-01-C-OO-MKC  . 
92-01-C-OO-PLN 

Pension 
Minnesota: 

93-01-C-OO-BROl. 

Brainerd 
92-01-C-00-MSfl 

neapdis 
94-02-C-OO-MSF 

neapolis 
Mississippi: 

91-01-C-00-GTR 
92-01-C-OO-GPT 
93-02-C-OO-GPT 


Blue  Grass,  Lexington  

,  Barkley  Regional,  Paducah „ 

Baton  Rouge  Metropolitan.  Ryan  FieW, 

Baton  Rouge  Metropolitaa  Ryan  Ftefcl. 


Portland  International  Jetport,  PortlarxJ  .. 
Baltimore-Washington  International,  Balti- 


Greater    Cumberland    Regional,    Cum- 


General  Edward  L.  Logan  International. 
Worcester  Municipal,  Worcester  


Detroit  MetropolitarvWayne  County,  De- 


Delta  County,  Escanatja 
.  Bishop  International,  Flint 


92-01 -MXHjRRj  Kent  County  International,  Grand  Rapids 
Houghton  County  Memorial,  Hancock  ... 

Gogebic  County,  Ironwood 

.  Capital  City,  Lansing 


92-01 -C-00-CM> 
93-01 -C-OO-i  WD 
93-01-C-OO-LAN 
92-01-l-OO-MQT:,  Marquette  County,  Marquette 


Marquette  County,  Marquette  .., 

Muskegon  County,  Muskegon  . 

Pellston     Regional — Emmet 


Courrty. 


Brainerd-Crow   Wing   County    Regioal. 


Minneapolis-St.  Paul  International,  Min- 


Minneapdis-SL  Paul  International,  Min- 


GokJen  Triangle  Regional,  Columbus  ... 

.  Gulfport-Biloxi  Regional,  Gulfport-Bikwi 

Gulfport-Biloxi  Regional,  GuJfport-Bitoxi 


Date  approved 


08/12/1992 

06/28/1993 
06/28/1993 
07/24/1992 
09/02/1993 
03/27/1992 
04/28/1993 
11/24/1993 

04/05/1993 
06/28/1993 

11/29/1993 
10/06/1992 
02/09/1994 
03/12/1993 
03/29/1994 


03/30/1994 
08/31/1993 
12/02/1993 


09/28/1992 

04/23/1993 

03/19/1993 

11/16/1993 
11/19/1993 

10/29/1993 

07/27/1992 
03/30/1994 


08/24/1993 
07/28/1992 


09/21/1992 
11/17/1952 
06/11/1993 
09/09/1992 
04/29/1993 
05/11/1993 
07/23/1993 
10/01/1992 
04/06/1994 
02/24/1994 

12/22/1992 


05/25/1993 

03/31/1992 

05/13/1994 

05/08/1992 
04/03/1992 
11/02/1993 


Level 
of  PFC 


Total  ap- 
proved net 
PFC  revenue 


270,000 

79.920.968 

0 

1,177.348 

0 

562,104 

0 

4,585.443 

26.563,457 
117.344,750 

6,446,507 
148,500 
203,420 
204,465 
637,000 


20,737.000 

12.378,791 

386,550 


9,823,159 

0 

77.800,372 

0 
33.050.278 

12.233.751 

141.866.000 
150.000 


604,794.000 
2.301,382 


640.707.000 

158.325 

32.296.450 

12.450,000 

162,986 

74,690 

7.365.483 

459.700 

0 

5.013.088 

440.875.000 


43,000 

66.355,682 

113,064,000 

1 ,693.21 1 
390.595 
607,817 


Earliest 
charge  effec- 
tive date 


11/01/1992 

09/01/1993 
09/01/1993 
10/01/1992 
12/01/1993 
06/01/1992 
06/01/1992 
06/01/1992 

07/01/1993 
09/01/1993 

03/01/1994 
01/01/1993 
05/01/1994 
06/01/1993 
06/01/1994 


06/01/1994 
11/01/1993 
03/01/1994 


12/01/1992 

12A)1/1992 

06/01/1993 

06/01/1993 
02/01/1994 

02/01/1994 

10/01/1992 
07/01/1994 


11/01/1993 
10/01/1992 


12/01/1992 
02/01/1993 
09/01/1993 
12/01/1992 
07/01/1993 
08/01/1993 
10/01/1993 
12/01/1992 
07/01/1994 
05/01/1994 

03/01/1993 


08/01/1993 

06/01/1992 

08/01/1994 

08/01/1992 
07/01/1992 
07/01/1992 


Estimated 
charge  expira- 
tion date* 


06/01/1998 

08/01/2001 

/  / 
10/01/1996 
10A)1/1996 
02/01/1994 
02/01/1994 
02/01/2006 

03/01/2015 
07/01/2005 

04/01/1997 
05/01/1994 
02/01/1996 
06/01/1994 
06/01/1998 


09/01/1995 
05/01/2003 

12/01 '1998 


12/01/1998 

12/01/1998 

04/01/2000 

04AJ1/2000 
02/01/2019 

05/01/2001 

09/01/2002 
07/01/1999 


10/01/2011 
10/01/1997 


06/01/2009 
08/01/1996 
09/01/2030 
05/01/1998 
01/01/1996 
10/01/1998 
03A)1/2002 
04/01/1996 
04/01/1996 
05/01/2019 

06/01/1995 


12/31/1995 

08/01/1994 

06/01/1998 

09/01/2006 
12/01/1993 
12/01/1995 


Cumulative  List  o 


State.  applk:ation  No.,  airport,  cit 


92-01-C-OO-PIB..  Hattiesburg-Laurel  Regie 

Laurel 

93-01-C-OO-JAN..  Jackson  International.  Ja 

92-01-C-OO-MEI..  Key  Field  Meridian  

93-02-C-OO-MEI..  Key  Field  Meridian  

Missouri: 

93-01-C-OQ-SGF.,  Springfield  Regional,  Spi 
92-01-C-OO-STL.,  Lambert-St  Louis  Interna' 
Montana: 

93-01-C-Oa-BIL.,  Billings-Logan  Internationa 
9»— 01— C— 00— BZN.,  Gallatin  Fiekj,  Bozen 

94-01-C-OO-BTM.,  Bert  Mooney.  Butte  

92-01-C-OO-GTF.,  Great  Falls  International, 
93-02-U-OO— GTF..  Great  Falls  International 
92-01-C-OO-HLN.,  Helena  Regkxial.  Helena 
93-01-C-OO-FCA..  Glacier  Park  Internationa 
92-01-C-OO-MSO.,  Missoula  International,  K 
Nevada: 

91-01-C-OO-LAS..  McCarran  International.  L 
93-02-C-OO-LAS..  McCan^an  International.  L 
94-03-U-OO-LAS.,  McCarran  Intematkxial,  L 
93-01 -C-OO-RNO,  Reno  Cannon  Intemation 
New  Hampshire: 

92-01 -C-OO-MHT.,  Manchester.  Manchester 
New  Jersey: 

92-01-C-OO-EWR.,  Newark  International,  Ne 
f^ewYork: 

93-01-l-OO-ALB..  Albany  County,  Albany  .... 
93-01 -C-OO-BGM..  Binghamton  Regional/E( 

Binghamton 

92-01-l-OCHBUF..  Greater  Butfato  lntematk)r 
92-01-t-OO-ITH.,  Tompkins  County,  Ithaca  . 
92-01-C-OO-JHW..  Chautauqua  County/Jarr 

town  

92-01-C-OO-OFK..  John  F.  Kennedy  Intemati 

92-01-C-OO-LGA..  LaGuardia.  New  York 

93-01-C-OO-PLB.,  Clinton  County,  Plattsburt 
94-01-C-OO-SLK.,  Adirondack,  Saranac  Laki 
92-Ol-C-OO-HPN.,  Westchester  County,  Wh 
North  Carolina: 

93-01-C-OO-ILM.,  New  Hanover  Intemationa 
North  Dakota: 

92-01-C-OO-GFK.,  Grand  Forks  Internationa 
93-01-C-OO-MOT,,  MInot  International,  Minoi 
Ohio: 

92-01-C-OO-CAK.,  Akron-Canton  Regional,  / 
92-01 -C-OO-CLE.,  Cleveland-Hopkins  Inter 

land ; 

94-02-LI-OO-CLE..  Cleveland-Hopkins  Inter 

land 

92-Ot-l-OO-CMH..  Port  Columbus  Intematior 
93-02-l-OO-CMH.,  Port  Columbus  Intematior 
9a-03-U-00-CMH..  Port  Columbus  Intematio 
93-01-C-(X)-TOL.,  Toledo  Express,  Toledo  . 
94-01-C-OO-YNG.,  Youngstown-Warren  Re 

town  

Oklahoma 

92-01-C-OO-LAW.,  Lawton  Municipal.  Uwtor 
92-O1-»-0O-TUL.,  Tulsa  International,  Tulsa  . 
93-02-U-OO-TUL.,  Tulsa  International,  Tulsa 
Oregon: 

93-01-C-OO-EUG.,  Mahlon  Sweet  FiekJ.  Eugi 
93-01-C-OO-MFR.,  MedforcKlackson  County, 
93-01-C-OO-OTH.,  North  Bend  MunKipal.  No 
92-01-C-OO-PDX..  Portland  International,  Poi 
93-01-C-OO-RDM..  Roberts  Field,  Rednrwnd 
Pennsylvania: 

92-01 -l-OO-ABE..  AllentowrvBethlehem-Eastc 
92-01-G-OO-ADO..  Altocna-Blair  County,  Alto 
92-01 -C-OO-ERI..  Ene  International,  Erie 
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State,  application  No.,  airport,  city 


92-01-C-OO-PIB..  Hattiesburg-Laurel  Regional,  Hattiesburg- 
Laurel 

93-01-C-OO-JAN.,  Jackson  International,  Jacksori  "."!!!!!! 

92-01-G-OO-MEI.,  Key  Field  Meridian  

93-02-C-OO-MEI.,  Key  Field  Meridian  

Missouri: 

93-01-C-OQ-SGF..  Springfield  Regional,  Springfield 

92-01-C-OO-STL.,  Lambert-St  Louis  International,  St  Louis  .. 
Montana: 

93-01-G-OO-BIL.,  Billings-Logan  International,  Billings  

93— 01— C— 00— BZN.,  Gallatin  Field,  Bozeman 

94-01-C-OO-BTM.,  Bert  Mooney,  Butte  

92-01-O-OO-GTF..  Great  Falls  International,  Great  Falls 

93-02-U-OO— GTF.,  Great  Falls  International,  Great  Falls  ... 

92-01-G-0O-HLN.,  Helena  Regional.  Helena  

93-01-C-0O-FCA.,  Glacier  Park  International,  Kalispell 

92-01-C-OO-MSO.,  Missoula  International,  Missoula 

Nevada: 

91-01-G-OO-LAS.,  McCarran  International,  Las  Vegas 

93-02-C-OO-LAS.,  McCan-an  International,  Las  Vegas 

94-03-U-OO-LAS.,  McCarran  Intematkxial,  Las  Vegas 

93-01 -C-OO-RNO,  Reno  Cannon  International,  Reno 

New  Hampshire: 

92-01 -C-OO-MHT.,  Manchester,  Manchester 

New  Jersey: 

92-01-C-OO-EWR.,  Newark  International.  Newark 

New  York: 

93-01-l-OO-ALB..  Albany  County.  Albany 

93-01-C-OO-BGM.,  Binghamton  Regional/Edwin  A  Unk  Fie, 
Binghamton 

92-01-l-OO-BUF.,  Greater  Butfato  international,  Buiiaio  ........ 

92-01 -MXHTH.,  Tompkins  County.  Ithaca  

92-0l-C-0(KJHW.,  Chautauqua  County/Jamestown,  James- 
town   

92-01-C-00-nJFK.,  John  F.  Kennedy  Intematkjnal,  New  York 

92-01-C-OO-LGA.,  LaGuardia,  New  York 

93-01-C-OO-PLB.,  Clinton  County.  Plattsburgh 

94-01-C-OO-SLK..  Adirondack.  Saranac  Lake  

92-01-C-OO-HPN.,  Westchester  County,  White  Plains  

North  Carolina: 

93-01-C-OO-ILM..  New  Hanover  Intematwnal,  Wilmington  .... 
North  Dakota: 

92-01-C-OO-GFK.,  Grand  Forks  International.  Grand  Forks  .. 

93-01-C-00-MOT,.  Minot  International.  Minot 

Ohio: 

92-01-C-OO-CAK..  Akron-Canton  Regional,  Akron  

92-01 -C-OO-CLE.,  Cleveland-Hopkins  Intematwnal,  Cleve- 
land   ; 

94-02-U-OO-CLE.,  Cleveland-Hopkins  International,  cievth 
land  

92-Ot-l-OO-CMH.,  Port  Columbus  International,  Colunnbus  " 

93-02-M)0-CMH.,  Port  Columbus  International,  Columbus  .. 

93-03-O-OO-CMH.,  Port  Columbus  International,  Colunt)us 

93-01-C-O0-TOL.  Toledo  Express,  Toledo  

94-01-C-OO-YNG..  Youngstown-Warren  Regional,  Youngs 

town  , 

Oklahoma 

92-01-C-OO-LAW..  Uwton  Municipal,  Lawton  

92-01 -l-OO-TUL..  Tulsa  International.  Tulsa 

93-02-U-OO-TUL..  Tulsa  International.  Tulsa 

Oregon: 

93-01-C-OO-EUG..  Mahlon  Sweet  FieW,  Eugene  

93-01-C-OO-MFR.,  Medford-Jackson  County,  Medford  

93-01-C-OO-OTH..  North  Bend  Munrcipal.  North  Bend 

92-01-C-OO-PDX..  Portland  International.  Portland  

93-0l-C-<K)-RDM.,  Rot)erts  Field.  Redmond  

Pennsylvania: 

92-01 -l-OO-ABE..  AllentowrvBethlehem-Easton.  Allentown  ... 

92-01 -G-OO-ADO..  Altocna-Blair  County,  Altoona  

92-01 -C-OO-ERI.,  Erje  International,  Erie 


Date  approved 


04/15/1992 
02/10/1993 
08/21/1992 
10/19/1993 

08/30/1993 
09/30/1992 

01/26/1994 
05/17/1993 
04/17/1994 
08/28/1992 
05*^5/1993 
01/15/1993 
09/29/1993 
06/12/1992 

02/24/1992 
06/07/1993 
04/20/1994 
10/29/1993 

10/13/1992 

07/23/1992 

12/03/1993 

08/18/1993 
05/29/1992 
09/28/1992 

03/19/1993 
07/23/1992 
07/23/1992 
04/30/1993 
05/18/1994 
11/09/1992 

11/02/1993 

11/16/1992 
12/15/1993 

06/30/1992 

09/01/1992 

02/02/1994 
07/14/1992 
07/19/1993 
10^27/1993 
06/29/1993 

02/22/1994 

05/08/1992 
05/11/1992 
10/18/1993 

08/31/1993 
04/21/1993 
11/24/1993 
04/08/1992 
07/02/1993 

08/28/1992 
02/03/1993 
07/21/1992 


Level 
of  PFC 


Total  ap- 
proved net 
PFC  revenue 


119,153 

1,918,855 

122,500 

155,223 

1.937,090 
84,607,850 

5,672,136 
4,198,000 
410,202 
3,010,900 
0 
1.056.190 
1.211,000 
1.900,000 

944.028.500 

36.500,000 

0 

34,263,607 

5,461,000 

84,600,000 

40,726.364 

1,872,264 

189,873,000 

1,900,000 

434,822, 
109,980,000 

87,420,000 
227.830 
121,952 

27.883,000 

1 ,505,000 

1,016,509 
1,569.483 

3.594.000 

34.000.000 

a 

7.341.707 

16.270.256 

0 

2.750.896 

351.180 

482.135 

9.717,000 

0 

3,729,699 

1.066.142 

182,044 

17,961,850 

1.191,552 

3.778,111 

198,000 

1.997.885 


Earliest 
ctiarge  effec- 
tive date 


07/01/1992 
05/01/1993 
11/01/1992 
11/01/1992 

11/01/1993 
012/01/1992 

04/01/1994 
08/01/1993 
07/01/1994 
11/01/1992 
11/01/1992 
04/01/1993 
12/01/1993 
09/01/1992 

06/01/1992 
06/01/1992 
07/01/1994 
01/01/1994 

01/01/1993 

10/01/1992 

03/01/1994 

11/01/1993 
08/01/1992 
01/01/1993 

06/01/1993 
10/01/1992 
10/01/1992 
07/01/1993 
08/01/1994 
02/01/1993 

'  02/01/1994 

02/01/1993 
03/01/1994 

09/01/1992 

11/01/1992 

05/01/1994 
10/01/1992 
02/01/1994 
10/01/1992 
09/01/1993 

05/01/1994 

08/01/1992 
08A)1/1992 
02/01/1994 

11/01/1993 
07/01/1993 
02/01/1994 
07/01/1992 
10/01/1993 

11/01/1992 
05/01/1993 
10/01/1992 


Estimated 

charge  expira- 

tkjndate' 


01/01/1998 
04/01/1995 
06/01/1994 
08/01/1996 

10/01/1996 
03/01/1996 

05/31/2002 
06/01/2005 
05/01/2000 
07/01/2002 
07/01/2002 
12/01/1999 
11/01/1999 
08/01/1997 

02/01/2014 
09/01/2014 

05/01/1999 

03/01/1997 

08/01/1995 

04/01/2005 

11/01/1997 
03/01/2026 
01/01/1999 

06/01/1996 
08/01/1995 
08/01/1995 
01/01/1998 
01/01/2003 
06/01/2022 

08/01/1997 

02/01/1997 
03/01/1999 

08/01/1996 

11/01/1995 

11/01/1995 
03/01/1994 
09/01/1996 
09/01/1996 
09/01/1996 

07/01/1996 

04/01/1996 
08/01/1995 
08/01/1995 

11/01/1998 
11/01/1995 
01/01/1998 
07/01/1994 
03/01/2000 

04/01/1995 
02/01/1996 
06/01/t3iJ7 
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Cumulative  List  of  PFC  Applications  Previously  Approved— Continued 


State,  apotication  No.,  airport,  city 


93-01 -C-OCKJST., 
92-01-4-OO-PHL, 
93-02-U-OO-PHL. 
92-01-C-OO-UNV. 
93-01 -C-OO-AVP. 


Jbhnstown-Cambria  County,  Johnstown  .. 

PMladelphta  International,  Philadelphia 

,  Ptxiadelphia  International,  Ptiiladelphia  ... 

.  University  Park,  State  College 

,  I   Wilkes-Barre/Scranton      Intemationai, 


WUkes-Barre/Scrariton  

Rtxxle  Island: 

93-01-C-OO-PVD.,  ■  >ieodore  F.  Green  State.  Providence 
South  Carolina: 

,  <  Jolumbta  Metropolitan,  Columbia 

Hilton  Head.  Hilton  Head  Island , 


Corpus 


DaNas/ 


93-01 -C-OO-CAE 

93-01-C-00-49J.. 
Tennessee: 

93-01-C-OO-CHA.,  iovell  Field.  Chattanooga 

93-01 -C-OO-TYS.,  McGhee  Tyson,  Knoxvilla 

92-01-4-00-MEM.,  Memphis  Intemationai,  Memphis  . 

93-02-C-OO-MEM.,  ^/lemphis  International,  Memphis 

92-01 -C-OO-BNA.,  flashville  Intemationai.  Nashville 
Texas: 

93-02-C-OO-AUS..  flobert  Mueller  Municipal,  Austin 

93-01-C-OO-CRP.,    Corpus    Christi    International, 
Chnsti 

94-01 -C-OO-OFW..  Dallas/Fort  Worth  International. 
Fort  Worth . 

92-01 -C-OO-ILE.,  Kileen  Municipal,  Killeen  ..„...".. 

93-01 -l-OO-CRD..  Ljredo  Intemationai,  Laredo : 

93-01 -C-00-LB8..  Ljbbock  Intemationai,  Lubbock 

94-02-U-OO-LBB.,  L  jbbock  Intemationai,  Lubbock „ 

92-01-4-00-MAF..  Mdland  Intemationai,  MkJIand  

94-02-U-OO-MAF.,  Midland  Intemationai,  Midland 

93-01-C-OO-SJT.,  Wathis  FieW,  San  Angeto _ 

93-01 -C-OO-TYR.,  1  yler  Pounds  FieW,  Tyler  

Virginia; 

92-01 -l-OO-CHO..  C  larlottesville-Albemarle.  Charlottesville  .. 

92-02-U-OO-CHO..  Charlottesville-Albemarle,  Charlottesville 

93-03-U-00-CHO.,  ( Iharlottesvilte-Alberriarie.  Charlottesville 

94-01-C-OO-RIC.,  Rchmond  Intemationai  (Byrd  FieW).  Rich- 
mond  

93-01-C-OO-IAO.,  Vfashington  Dulles  Intemationai.  Wash- 
ington, DC 

93-01-C-OO-OCA..  \  /ashington  National.  Washington.  DC  ... 

94-02-U-OO-OCA.,  \  Washington  Natkxial.  Washington.  DC  ... 
Washington: 

93-01-C-OO-BLI.,  B<llingham  Intefnatkxial.  Bellingham 

93-01-C-OO-PSC.,  Iri-Cities,  Pasco 

93-01 -C-OO-CLM..    fVilliam  R.  FairchiW  Intemationai,   Port 
Angeles  

94-01-C-OO-PUW.,  I  >ullman-Moscow  Regional.  Pullman  

92-Ol-C-OO-SEA.,  Seattle-Tacoma  Intemationai,  Seattle 

93-02-C-OO-SEA.,  Seattle-Tacoma  International,  Seattle 

93-01-C-OO-OEG.,  J  pokane  Intemationai.  Spokane  

93-01-l-OO-ALW.,  Walla  Walla  Regional,  Walla  Walla 

93-0t-C-0O-£AT..  Pingbom  FieW,  Wenalchee 

92-01-C-OO-YKM.,  ^r  Terminal,  Yakima  

West  Virginia: 

93-01 -C-OO-CRW. 

93-01 -C-OO-CKB., 

92-01 -C-OO-MGW 

Mofgantown  

Wisconsin: 

94-01-C-OO-ATW.,  ( •utagamie  County.  Appleton  

92-01 -C-OG-GRB..  /  ustin  Straubel  Intemationai.  Green  Bay 

94-01-C-00-4.SE..  Li  Crosse  Municipal.  La  Crosse  

93-01 -C-OO-MSN..    Dane    County    Regional-Truax    FieW 
MacSson  ._ 

93-01-MX)-CWA.,  Cjntral  Wisconsin,  Mosinee  

93-01-C-OO-RH!..  Rliinelander-OneWa  County.  Rhinelandef 
Wyoming: 

93-01 -C-OO-CPR.,  hatrona  County  Intematwnal.  Caspef 

93-01 -C-OO-CYS,  Cneyenne.  Cheyenne  

93-0l-M)0-GCC  ,  G  lette-Campbell  County,  Gillette 


Date  approved 


"eager,  Charleston  

Penedum.  Clarksburg 

Morgantown  Munt-Walter  L.  Bill  Hart. 


08/31/1993 
06/29/1992 
06/14/1993 
08/28/1992 

09/24/1993 

11/30/1993 

08/23/1993 
11/19/1993 

04/26/1994 
10/06/1993 
05/28/1992 
01/14/1994 
10/09/1992 

06/04/1993 

12/29/1-993 

02/17/1994 
10/20/1992 
07/23/1993 
07/09/1993 
02/15/1994 
10/16/1992 
04/14/1994 
02/24/1993 
12/20/1993 

06/11/1992 
12/21/1992 
10/20/1993 

02/04/1994 

10/18/1993 
08/16/1993 
04/06/1994 

04/29/1993 
08/03/1993 

05/24/1993 
03/22/1994 
08/13/1992 
10/25/1993 
03/23/1993 
08/03/1993 
05/26/1993 
11/10/1992 

05/28/1993 
12/29/1993 

09/03/1 9d2 

04/25/1994 
12/28/1992 
04/06/1994 

06/22/1993 
08/10/1993 
08/04/1993 

06/14/1993 
07/30/1993 
06/28/1993 


Level 
of  PFC 


Total  ap- 
proved net 
PFC  revenue 


307.500 

76.169,000 

0 

1,495,974 

2.369.566 

103,885.286 

32.969.942 
1 ,542.300 

7.177.253 

5.681.615 

26.000.000 

24,026.000 

143.358.000 

6.181.800 

5,540.745 

15,000.000 

243,339 

1 1 .983.000 

10,699,749 

0 

35.529,521 

0 

873.716 

819.733 

255.559 
0 
0 

30.976.072 

199.752.390 

166.739.071 

0 

366,000 
1 .230.731 

52.000 

169,288 

28,847.488 

47.500.500 

15.272.000 

1,187.280 

280.500 

416.256 

3,254,126 
105.256 

55.500 

3.233.645 

8.140.000 

795.299 

6.746.000 

7,725.600 

167,201 

506.144 
742.261 
331.540 


Earliest 
charge  effec- 
tive date 


11/01/1993 
09/01/1992 
08rt)1/1993 
11/01/1992 

12/01/1993 

02/01/1994 

11/01/1993 
02/01/1994 

07/01/1994 
01/01/1994 
08/01/1992 
04/01/1994 
01/01/1993 

11/01/1993 

03/01/1994 

07/01/1994 
01/01/1993 
10/01/1993 
10rt)1/1993 
05/01/1994 
01/01/1993 
07/01/1994 
06/01/1993 
03/01/1994 

09/01/1992 
09/01/1992 
01/01/1994 

05/01/1994 

01/01/1994 
11/01/1993 
07/01/1994 

07/01/1993 
11/01/1993 

08/01/1993 
06/01/1994 
11/01/1992 
01/01/1994 
06A)1/1993 
11/01/1993 
08/01/1993 
02/01/1993 

08/01/1993 
04/01/1994 

12/01/1992 

07/01/1994 
03/01/1993 
08/01/1994 

09/01/1993 
11/01/1993 
11/01/1993 

09/01/1993 
11/01/1993 
09rt)1/1993 


Estimated 
charge  expira- 
tion date* 


02/01/1998 
07/01/1995 
07/01/1995 
07/01/1997 

06/01/1997 

08/01/2013 

09/01/2008 
03/01/1999 

10/01/2002 
01/01/1997 
12/01/1994 
10/01/1999 
02/01/2004 

01/01/1995 

01/01/1998 

02/01/1996 
11/01/1994 
09/01/2013 
02/01/2000 
02/01/2000 
01/01/2013 
01/01/2013 
11/01/1998 
07/01/1998 

11/01/1993 
11/01/1993 
11/01/1993 

08/01/2005 

11/01/2003 
11/01/2000 
11/01/2000 

01/01/1995 
11/01/1996 

08/01/1994 
01/01/1998 
01/01/1994 
01/01/1996 
12/01/1999 
11/01/2014 
10/01/1995 
04/01/1995 

04/01/1998 
04/01/1996 

01/01/1994 

09/01/200(5 
03/01/2003 
08/01/1997 

03/01/1998 
11/01/2012 
04/01/1996 

10/01/1996 
08/01/2000 
09/01/1999 


Cumulative  List  of 


State,  application  No.,  airport,  city 


93-01-C-OO-UAC.,  Jackson  Hole,  Jackson  .„. 

Guam: 

92-01 -C-OO-NGM.,  Agana  NAS.  Agana 

93-02-C-OO-NGM..  Agana  NAS,  Agana 

Puerto  Rico: 

92-01-C-00-6QN.,  Rafael  Hemandez.  Aguad 

92-01-C-OO-PSE..  Mercedita,  Ponce  

93-01-C-OO-SJU.,  Luis  Munoz  Marin  Intemati 
93-02-lMX)-SJU.,  Luis  Muooz  Marin  Intemati 

Virgin  Islands: 

92-01-l-OO-STT.,  Cyril  E  King.  OwtatlB  Ama 
9e-01-M)0-STX.,  Alexander  HamKtog  Christi; 

•The  estimated  charge  expiration  date  is  subject ' 


[PR  Doc.  94-17803  Fifed  7-20-94;  8:45  am) 
BILUNO  CODE  4»10-1»-M 


Intent  To  Rufe  on  Application  To  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Pellston  Regional 
Airport  ol  Enwnvt  County,  Pelislon,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTIOM:  Notice  of  Intent  to  Rule  oa 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  PeDston  Regional  Airport  of 
Emmet  County  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconcihation  Act  of 
1990)  (Public  Lawr  101-508 J  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  22,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triphcate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  dehvered  to  Mr.  Raymond 
L.  Thompson,  Airport  Manager,  of  the 
County  of  Enmiet,  Michigan,  at  the 
following  address:  Pellston  Regional 
Airport  of  Emmet  County,  U.S.  31 
North,  Pellston,  Michigan  49769. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Emmet  under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dean  C.  Nitz,  Manager,  Detroit 
Airports  District  Office.  Willow  Run 
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Cumulative  List  of  PFC  AppLtCAnoNS  Previously  Approved— Contmoed 


State,  afspbcation  No.,  airport,  city 


93-01-C-0(KJAC.,  Jackson  Hole.  Jackson „.. 

Guam: 

92-01 -C-00-NtGM..  Agana  MAS,  Agana _ 

93-02-C-OO-NGM..  Agana  NAS,  Agana 

Puerto  Rico: 

92-01-C-OO-BQN.,  Rafael  Hernandez,  Aguadila 

92-01-C-OO-PSE.,  Mefcedita,  Ponce 

93-01 -C-OO-SJU.,  Luis  Munoz  Marin  International,  San  Juan 
93-02-U-OO-SJU.,  Lus  Munoz  Marin  International,  San  Juan 

Virgin  Islands: 

92-01-WX)-STT.,  Cyril  E  King.  ChartottB  Amalie  _.... 

9C-01-M)6-STX.,  Alexandef  Hamitton,  Christiansted  St  Ooix 


Date  approved 


05725/1993 

tr/10/t992 
0ai25/1'994 

12/29/1^92 
12/29/1992 
12/29/1992 
1-2/t4/l993 

12/08/1992 
12/08/1992 


Level 
of  PFC 


Tota*  ap- 
proved net 
PFC  revenue 


1.081,183 

5,632.000 
258.408,107 

1.053,000 

866,000 

49.768.000 

0 

3.871 ,005 
2.280,465 


charge  effec- 
tive date 


08/01/1993 

02/01/1993 
05/01/1994 

03/01/1993 
03/01/1993 
03/01/1993 
03/01/1994 

03/01/1993 
03/01/1993 


•Ttie  estimated  charge  expiration  date  is  subject  to  change  due  to  ttie  rate  of  collection  and  actual  allowable  project  costs. 


Estimated 
ctiarge  expira- 
tion date' 


02/01/1996 

06/01/1994 
06/01/2021 

01/01/1999 
01/01/1999 
02/0iyi997 
02/01/1997 

02/01/1995 
05/01/1995 


[FR  Doc.  94-17803  Filed  7-20-94;  8:45  am) 
BtLUNO  CODE  491»-1»-M 


Intent  To  Rufe  on  Application  To  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Peltston  Regional 
Airpoft  of  Emmet  County,  Peltston,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTIOM:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  PeDston  Regional  Airport  of 
Emmet  County  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconcihation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Ccmunents  must  be  received  on 
or  before  August  22,  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Raymond 
L.  Thompson,  Airport  Manager,  of  the 
County  of  Emmet,  Michigan,  at  the 
following  address:  Pellston  Regional 
Airport  of  Emmet  County,  U.S.  31 
North,  Pellston,  Michigan  49769. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  wrritten  comments 
previously  provided  to  the  County  of 
Emmet  under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dean  C.  Nitz,  Manager,  Detroit 
Airports  District  Office.  Willow  Run 


Airport,  East,  8820  Beck  Road, 
Belleville.  Michigan  48111,  (313)  487- 
7300.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubkc 
comment  on  the  app>lication  to  use  the 
revenue  from  a  PFC  at  Pellston  Regional 
Airport  of  Emmet  County  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  July  1 1 ,  1994.  the  FAA  determined 
that  the  apphcation  to  use  the  revenue 
from  a  PFC  submitted  by  the  County  of 
Emmet  vras  substantially  complete 
vdthin  the  requirements  of  §  158.215  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  October  21,  1994. 
The  following  is  a  brief  overview  of 
the  application. 
Level  of  the  proposed  PFC:  $3.00. 
Actual  charge  effective  date:  March  1, 
1993. 

Estimated  charge  expiration  date: 
June  1,  1998. 

Total  approved  net  PFC  revenue: 
$440,875.00. 

Brief  description  of  proposed 
project(s):  Rehabilitate  and  groove 
Runway  14/32;  Construct  blast  pads 
(Runway  1/32).  Class  or  classes  of  air 
carriers  which  the  public  agency  has 
requested  not  be  required  to  collect 
PFCs:  Air  Taxis  and  Charters. 
Any  person  may  inspect  the 
apphcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT, 

In  addition,  any  person  may,  upon 
request,  inspect  the  apphcation,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  County  of 
Emmet,  Michigan. 


Issued  in  Des  Plaines,  Illinois,  on  July  14, 
1994. 

Benito  DeLeon, 

Manager,  Planning/Prograiaaung  Branch, 
Great  Lakes  Region. 

|FR  Doc.  94-17804  Filed  7-20-94;  8:45  am) 
BILUNO  CODE  4»ie-13-M 


DEPARTMENT  OF  THE  TREASURY 

United  States  Customs  Service 

PubHc  Meetings  in  Houston  and  New 
Orleans  on  Customs  Automated 
Export  System 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces  the 
location  and  dates  of  public  meetings  to 
be  hel<i  in  Houston,  TX,  and  New 
Orleans,  LA,  on  the  development  of  the 
Automated  Export  System  (AES).  Dates 
and  locations  of  further  meetings  on  this 
subject  vrill  be  scheduled  and 
announced  in  a  subsequent  notice. 
These  meetings  are  being  held  to  (1) 
give  Customs  managers  an  opportunity 
to  provide  the  public  with  infonpation 
related  to  the  development  of  AES  and 
(2)  give  attendees  an  opportunity  to  ask 
questions,  make  suggestions,  and 
provide  Customs  with  informal  ideas 
related  to  AES  design  and  functionality. 
A  notice  published  by  Customs  in  the 
Federal  Register  on  June  13, 1994  (59 
FR  30383)  announced  that  the  first  of 
these  meetings  would  be  held  in 
Washington,  D.C.  on  July  8, 1994. 
Customs  is  now  announcing  that  AES 
meetings  wall  be  held  in  Houston, 
Texas,  on  July  27, 1994  and  in  New 
Orleans,  Louisiana,  on  July  28. 1994. 
Those  planning  to  attend  a  meeting  are 
requested  to  so  notify  Customs  in  the 
city  where  the  meeting  uill  be  held  in 
advance. 
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DATES:  Houston,  Tl : 
commencing  at  9: 
LA.  July  28. 1994. 
p.m. 

ADDRESSES:  Houstc^ 
Hotel.  18700  John 
Boulevard.  Houston 
Conference  Room 

New  Orleans.  LA , 
commencing  at  1: 
Place.  100  Rue  Iberi'ille 
LA  70130;  Confereiice 
Room. 


,  July  27. 1994. 
a.m.;  New  Orleans, 
dommencing  at  1:30 


.  TX,  Marriott 
.  Kennedy 
.  TX  77032; 
I  Jam  Houston  Room. 
July  28. 1994. 
p.m.;  Westin  Canal 
New  Orleans, 
Room:  Terrace 


FOR  FURTHER 

Houston  Meeting: 
233-3600;  Pre-: 
233-3620. 

New  Orleans 
Saulney.  (504) 
registration  Fax:  (5 

General  AES 
AES  Development 
Service.  1301  Cons 
N.VV.  Room  7331. 
20229,  (202)  927-0 


INFORIjiATION  CONTACT: 

.  Jean  Bienz.  (713) 
Fax: (713) 


Ms. 


regis  tration 


Me<  iting:  Ms.  Veronica 
589-€430;Pre- 
(14)589-4060. 
ions:  Loma  Finley. 
earn.  U.S.  Customs 
itution  Avenue. 
'  Vashington,  DC, 
80. 


que;t 


SUPPLEMENTARY  INFORMATION: 


Aut(  mated 


id(d 


Background 

In  a  notice  publi 
Register  on  June  13 
Customs  announceq 
developing  an 
System  (AES)  and 
that  a  series  of  mee 
around  the  country 
That  notice  provi 
first  such  meeting  \ 
in  Washington.  DC 
issued  to  inform  th 
and  time  of  meetings 
in  Houston.  TX,  an 

Since  AES  is  in 
stage,  the  AES  Dev 
intends  to  hold  a 
meetings  for  the 
Customs  managers 


Federal  Register  /  Vol.  59,  No.  139  /  Thursday,  July  21.  1994  /  Notices 


hed  in  the  Federal 
1994.  (59  FR  30383) 
its  intention  of 
Export 
i  nformed  the  public 
ings  would  be  held 
regarding  the  AES. 

information  oh  the 
hich  was  scheduled 
This  notice  is  being 
public  of  the  date 
which  will  be  held 
New  Orleans.  LA. 
very  early  design 
lopment  Team 
ies  of  public 

of  (1)  giving 
m  opportunity  to 


tie 


s<r 


pu  rpose  I 


provide  the  public  with  information 
related  to  the  development  of  AES  and 
(2)  giving  attendees  an  opportunity  to 
ask  questions,  make  suggestions,  and 
provide  Customs  with  informal  ideas 
related  to  AES  design  and  functionality. 
Eachineeting  will  open  with  a  short 
presentation  on  AES.  past,  present  and 
future.  After  this  presentation,  the  floor 
will  be  open  to  all  attendees  for  general 
informal  discussion  of  the  AES  program. 

In  this  document,  Customs  is 
aimouncing  the  following  public 
meetings  on  AES: 

1.  Houston,  Texas.  July  27, 1994, 
commencing  at  9:00  a.m.,  Marriott  Hotel. 
18700  John  F.  Kennedy  Boulevard.  Houston, 
Texas  77032. 

Conference  Room:  Sam  Houston  Room. 

Point  of  Contact:  Ms.  Jean  Bienz  (713)  233- 
3600.  Pre-registration  Fax  Number  (713)  233- 
3620. 

2.  New  Orleans.  Louisiana.  July  28, 1994, 
commencing  at  1:30  p.m.,  Westin  Canal 
Place.  100  Rue  Iberville,  New  Orleans, 
Louisiana  70130. 

Point  of  Contact:  Ms.  Veronica  Saulney 
(504)  589-6430  Pre-registration  Fax  Number 
(504)  589-^060. 

In  order  to  ensure  that  overcrowding  does 
not  result,  persons  planning  to  attend  a 
meeting  are  requested  to  preregister  by 
contacting  the  individual  identified  as  the 
contact  jjerson  for  the  city  where  they  plan 
on  attending. 

Additional  public  meetings  on  AES  are 
planned  for  the  following  locations:  Seattle, 
Washington:  Los  Angeles,  California;  and 
Portland,  Oregon.  Appropriate  notice  will  be 
published  in  the  Federal  Register  when  the 
dates,  times  and  specific  locations  for  these 
meetings  have  been  established. 

Dated:  July  18.  1994. 
Harvey  B.  Fox. 

Director.  Office  of  Regulations  and  Rulings. 
IFR  Doc.  94-17821  Filed  7-20-94;  8:45  am) 
BILUNG  CODE  4820-02-P 


UNITED  STATES  INFORMATION 
AGENCY 

Meeting  of  the  Advisory  Board  for 
Cuba  Broadcasting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  on 
July  22. 1994.  in  Miami.  Florida.  The 
intended  agenda  is  listed  below. 

Agenda 

Friday.  July  22.  1994 

Part  One — Closed  to  the  Public 

11:00  a.m. 

1 .  Technical  Operations  Update  (Mr. 
Pallone) 

2.  TV  Marti  Policy  Update  (Mr.  Lobo) 

Part  Two — Open  to  the  Public 

1:00  p.m. 

1.  Approval  of  Minutes 

2.  Update  on  Radio  Marti  and  TV 
Marti  (Dr.  Bonachea) 

3.  Programming  (Mr.  Lobo) 

Items  one  and  two  which  will  be 
discussed  from  11:00  a.m.  to  1:00  p.m.. 
will  be  closed  to  the  public.  Discussion 
of  items  one  and  two  will  include 
information  the  premature  disclosure  of 
which  would  be  likely  to  frustrate  the 
implementation  of  a  proposed  Agency 
action  (5  U.S.C.  522(c)(9)(B)). 
.  Members  of  the  public  interested  in 
attending  the  open  portion  of  the 
meeting  should  contact  Ms.  Angela  R. 
Washington,  at  the  Advisory  Board 
Office.  Ms.  Washington  can  be  reached 
at  (202)  401-2178. 

Dated:  July  15.  1994. 
Joseph  Dii£fey, 

Director,  United  States  Information  Agency. 
IFR  Doc.  94-17806  Filed  7-20-94;  8:45  am) 
BILLING  CODE  8230-01-M 


Sunshine  Act  Meetin 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubfehed  under 
the  "Govwnment  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U^.C.  552b(e)(3>. 


coMMOomr  futures  TRAOING  C0MM«SSK)N 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  F.R.  35409. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  Of 
MEETING:  10  a.m..  Tuesday,  July  26. 
1994. 

CHANGES  IN  THE  AGENDA:  The 
Commodity  Futures  Trading 
Commission  has  added  to  the  agenda 
the  application  on  the  Chicago 
Mercantile  Exchange  for  designation  as 
a  contract  market  in  the  Nikkei  Stock 
Index  futures  contract  and  options  on 
that  futures  contract  scheduled  for  10 
a.m.  Tuesday,  July  26,  1994. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  Secretary  of  the 

Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-17870  Filed  7-19-94;  11:56  am) 

BILLING  CODE  63S1-01-M 

FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:06  a.m.  on  Tuesday,  July  19, 1994. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  an 
administrative  enforcement  proceeding 
and  matters  relating  to  the  Corporation's 
supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Acting 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Mr.  John  F.  Downey,  acting 
in  the  place  and  stead  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  concurred 
in  by  Director  Eugene  A.  Ludwig 
(ComptroUer.of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(6).  (c)(8). 
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This  section  of  the  FEDERAL  REGISTER 
containa  notices  of  meetings  pubHshed  under 
the  "Govwnment  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U^.C.  552b(e)(3). 


COMMODtTY  FUTURES  TRAOtNG  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  F.R.  35409. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10  a.m.,  Tuesday,  July  26. 
1994. 

CHANGES  IN  THE  AGENDA:  The 
Commodity  Futures  Trading 
Commission  has  added  to  the  agenda 
the  application  on  the  Chicago 
Mercantile  Exchange  for  designation  as 
a  contract  market  in  the  Nikkei  Stock 
Index  futures  contract  and  options  on 
that  futures  contract  scheduled  for  10 
a.m.  Tuesday,  July  26,  1994. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  Secretary  of  the 

Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-17870  Filed  7-19-94;  11;56  am) 

BILLING  CODE  6351-01-M 

FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:06  a.m.  on  Tuesday,  July  19, 1994, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  an 
administrative  enforcement  proceeding 
and  matters  relating  to  the  Corporation's 
supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Acting 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Mr.  John  F.  Downey,  acting 
in  the  place  and  stead  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  conciu-red 
in  by  Director  Eugene  A.  Ludv«g 
(Comptroller .of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(6),  (c)(8). 


and  (cl(9}{A)(ii)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C  552b(c)(6), 
(c)(8),  and  (c}(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW..  Washington,  DC. 

Dated:  July  19,  1994. 
Federal  Deposit  Insurance  Corporation. 
Petti  C.  Fox, 

Acting  Depu  ty  Executive  Secretary. 
(FR  Doc.  94-17932  Filed  7-19-»4;  3:14  pm) 
BILLING  CODE  tn4-0t-M 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  94-17297. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  July  21,  1994,  10  a.m.. 
Meeting  Open  to  the  Public. 

THE  FOLLOWING  ITEMS  WERE  DELETED 
FROM  THE  AGENDA: 

Advisory  Opinion  1994-18:  Edward  J.  Sack 

on  behalf  of  the  International  Council  of 

Shopping  Centers  (ICSC) 
Advisory  Opinion  1994-21:  William  M. 

Hermelin  of  American  Pharmaceutical 

Association  FAC 
Personal  Use  of  Campaign  Funds;  Request  for 

Additional  Comments 

DATE  AND  TIME:  Tuesday,  July  26, 1994 
at  10  a.m. 

PLACE:  999  E  Street.  NW.,  Washington, 
DC 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g,  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  July  28,  1994 
at  10  a.m. 

PLACE:  999  E  Street,  NW.  Washington, 
DC  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Lenora  B.  Fulani  for  Presldejit.  Repa>TOent  to 

the  United  States  Treasiuy  (LRA  #451) 
Advisory  Opinion  1994^18:  Edward  J.  Sack 

on  behalf  of  the  International  Council  of 

Shopping  Centers  (ICSC) 
Advisory  Opinion  1994-21:  William  M. 

Hermelin  of  Ainerican  Pharmaceutical 

Association  PAC 


Advisory  Opinion  1994-23:  Bradley  W.  Herti 

on  behalf  of  the  Northrup  Grumman 

Corporation 
MCFL  Rulemaking:  Summary  of  Comments 

and  Draft  Final  Rules  (continued  from 

meetingof  July  21, 1994) 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris,  Press  Officer,  Telephone: 
(202)  219-4155. 
Delores  Hardy, 

Administratiw  Assistant. 

IFR  Doc.  94-17910  Filed  7-19-94;  2:30  pml 

BILLING  CODE  671S-01-M 

NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Meetings 

TIME  AND  date:  9:30  a.m.,  Tuesday,  July 
26.  19^. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street.  Alexandria,  VA 
22314-3428. 

STATUS:  Open. 

BOARD  BRIEFING: 

1  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Request  by  Keys  Federal  Credit  Union 
(Florida)  for  a  Field  of  Membership 
Expansion. 

3.  Federal  Credit  Union  Loan  Interest  Rate 
Ceiling. 

4.  Proposed  Rule:  Appendix  C  to  Part  707. 
NCUA's  Rules  and  Regulations,  Truth  In 
Savings. 

5.  Final  Rule:  Part  707,  NCUA's  Rules  and 
Regulations,  Truth  In  Savings  Extension  of 
Compliance  Date. 

6.  NCUA's  Delegations  of  Authority.  , 
7  NCUA's  Procurement  Policy. 

RECESS:  10:45  a.m. 

TIME  AND  date:  11:00  a.m.,  Tuesday.  July 
26,  1994. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047,  1775  Duke  Street.  Alexandria.  VA 
22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Administrative  Actions  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii).  and 
(9)(B). 

3.  Appeals  under  Section  701.14  and  Part 
747.  NCUA's  Rules  and  Regulations.  Closed 
pursuant  to  exemptions  (6)  and  (8). 
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FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board. 
Telephone  (703)  51)8-6304. 
-Becky  Baker, 
Secretary  of  the  Boarc . 
|FR  Doc.  94-17909  Fi  ed  7-19-94;  2:29  pm] 
BILUNG  COOC  7S36-01-M 


UNITED  STATES  POSTyVL  SERVICE  BOARD  OF 

GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Go\  emors 
States  Postal  Serviqe 
Bylaws  (39  C.F.R. 
Government  in  the 
U.S.C.  Section  552li) 
notice  that  it  intenc  s 
at  8:30  a.m.  on  Tuei  ;day 
in  Washington,  DC 


of  the  United 
pursuant  to  its 
Section  7.5)  and  the 
Sunshine  Act  (5 
,  hereby  gives 
to  hold  a  meeting 
August  2,  1994, 
The  meeting  is  open 


to  the  pubhc  and  will  be  held  at  the  U.S. 
Postal  Service  Headquarters,  475 
L'Enfant  Plaza,  SW.,  in  the  Benjamin 
-Franklin  Room.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should 
be  addressed  to  the  Secretary  for  the 
Board,  David  F.  Harris,  at  (202)  268- 
4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  August  1,  1994,  but 
it  will  consist  entirely  of  briefings  and 
is  not  open  to  the  public. 

Agenda 

Tuesday  Session 

August  2-8:30  a.m.  (Open)     - 

1.  Minutes  of  the  I'revious  Meeting,  July  ■ 
n-12, 1994. 


2.  Remarks  of  the  Postmaster  General  and 
CEO.  (Marvin  Runyon). 

3.  Quarterly  Report  on  Service 
Performance.  (Ann  McK.  Robinson, 
Consumer  Advocate,  Vice  President). 

4.  Quarterly  Report  on  Financial 
Performance.  (Michael  J.  Riley,  Chief 
Financial  Officer  and  Senior  Vice  President). 

5.  Follow-up  Report  on  Equal  Employment 
Opportunity.  (Charly  Amos,  Acting  Vice 
President,  Diversity  Development). 

6.  Tentative  Agenda  for  the  August  29-30, 
1994.  meeting  in  St.  Louis,  Missouri. 
David  F.  Harris, 

Secretary. 

(FR  Doa  94-1/934  Filed  7-19-94;  3:47  pm) 

BILLING  CODE  7710-12'4(l 


Thursday 
July  21,  1994 


S  5 

am 

s  a 

•■  Ml  ^ 


^^ ji»^ -<^A 

7        3  8 


Part  II 

Department  of 
Transportation 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  583 

Motor  Vehicle  Content  Labeling;  Final 

Rule 
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DEPARTMENT  OF  TPJANSPORTATION 

National  Highway  Tr^c  Safety 
Administration 

49  CFR  Part  583 

[Docket  No.  92-64;  Noti^  05] 

RIN2127-AE63 

Motor  Vetiicle  Content  Labeling 


agency:  National  Hi; 
Safety  Administration 
action:  Final  rule 


gliway 


summary:  The  American  Automobile 
Labeling  Art  provides  that,  beginning 
October  1,  1994,  passenger  cars  and 
other  Ught  vehicles  must  be  labeled 
with  information  abou  t  their  domestic 
and  foreign  content.  Tbe  new  labels  will 
enable  consumers  to  ti  ike  coimtry  of 
origin  information  inti  >  accoimt  in 
deciding  which  new  v  ehicle  to 
purchase. 

This  final  rule  estab  ishes  a  new 
regidation  to  impleme  [it  this  statute. 
The  regulation  includi  is  requirements 
which  apply  to  motor  vehicle 
manufacturers,  suppli  ;rs  of  passenger 
motor  vehicle  equipmjnt,  and  motor 
vehicle  dealers.  For  m  Ddel  year  1995 
and  model  year  1996  ( arlines  which  are 
first  offered  for  sale  to  ultimate 
purchasers  before  Jun«i  1, 1995, 
manufacturers  and  su])pliers  may. 
instead  of  following  tl:  e  detailed 
calculation  procedurej  set  forth  in  this 
new  regulation,  use  prbcedures  that 
they  expect,  in  good  fa  ith,  to  yield 
similar  results. 

DATES:  This  regulation  is  effective 
August  22, 1994.  Petit  ons  for 
reconsideration  must  1  >e  received  not 
later  than  August  22, :  994. 
ADDRESSES:  Petitions  I  or  reconsideration 
should  be  submitted  t»:  Administrator, 
National  Highway  Tra  lie  Safety 
Administration,  400  S;venth  Street  SW. 
Washington,  DC  2059(  1. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Nelson  Gordy,  Office  <  f  Market 
Incentives,  National  H  ighway  Traffic 
Safety  Administration 
Seventh  Street  SW.,  V^  ashington,  DC 
20590  (202-366-4797 
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L  Background 

A.  Statutory  Requirements 

Congress  enacted  the  American 
Automobile  Labeling  Act  (Labeling  Act) 
as  part  of  the  Department  of 
Transportation  and  Related  Agencies 
Appropriation  Act  for  Fiscal  Year  1993. 
Public  Law  102-388.  The  Labeling  Act 
amended  Title  II  of  the  Motor  Vehicle 
Inforitiation  and  Cost  Savings  Act  (Cost 


Savings  Act)  by  adding  a  new  section 
210. 

NHTSA  notes  that  on  July  5, 1994.  Uie 
President  signed  a  bill  (Pub.  L.  103-272) 
which  revised  and  codified  "without 
substantive  change"  the  Cost  Savings 
Act  and  two  other  NHTSA  statutes.  The 
content  labeling  provisions,  which 
formerly  existed  as  section  210  of  the 
Cost  Savings  Act,  are  now  codified  at  49 
U.S.C.  32304,  Passenger  motor  vehicle 
country  of  origin  labeling.  Since  this 
final  rule  was  essentially  completed 
before  the  new  bill  was  signed  and  since 
the  bill  did  not  contain  substantive 
changes,  NHTSA  is  not  revising  the 
preamble  of  this  final  rule  to  delete 
references  to  section  210  and  cite  the 
new  statutory  sections.  However,  the 
statutory  citations  in  the  regulatory  text 
have  been  updated.  If  the  agency 
determines  Uiat  additional  conforming 
changes  are  appropriate  for  the 
regulatory  text,  it  will  make  them  at  a 
later  time. 

Section  210  requires  passenger  motor 
vehicles '  manufactured  on  or  after 
October  1, 1994  to  be  labeled  with 
information  about  their  domestic  and 
foreign  content.  The  piu-pose  of  the 
section  is  to  enable  consumers  to  take 
country  of  origin  information  into 
account  in  deciding  which  vehicle  tn 
purchase. 

Section  210(b)  requires  each  new 
passenger  motor  vehicle  to  be  labeled 
with  the  following  five  items  of 
information: 

(1)  The  percentage  U.S./Canadian 
equipment  (parts)  content; 

(2)  The  names  of  any  coimtries  -  other 
than  tlie  U.S.  and  Canada  which 
individually  contribute  15  percent  or 
more  of  the  equipment  content,  and  the 
percentage  content  for  each  such 
country; 

(3)  The  final  assembly  pomt  by  city, 
state  (where  appropriate),  and  countr}';  . 

(4)  The  coimtry. of  origin  of  the 
engine;  and 

(5)  The  coimtry  of  origin  of  the 
transmission.^ 


'  The  torm  "passenger  motor  vehicle,"  defined  in 
section  2(1)  of  the  Cost  Savings  Act  as  a  motor 
vehicle  with  motive  power,  designed  for  carrj'ing  12 
persons  or  less,  is  amended  for  purposes  of  section 
210  to  include  any  "multipurpose  passenger 
vehicle"  and  "light  duty  truck"  that  is  rated  at 
8,500  pounds  gross  vehicle  weight  rating  or  less. 
Thus,  the  new  motor  vehicle  content  labeling 
requirements  apply  to  passenger  cars,  light  trucks, 
multipurpose  passenger  vehicles,  and  certain  small 
buses.  Motorcycles  are  excluded. 

2  If  there  are  more  than  two  such  countries,  only 
the  names  of  the  two  countries  providing  the 
greatest  amount  of  content  need  be  listed. 

^  As  discussed  elsewhere  in  this  document,  for 
purposes  of  items  four  and  five  of  the  label,  engine 
and  transmission  country  of  origiir  determinations 
exclude  assembly  costs.  Therefore,  these  items  can 
also  be  referred  to  as  the  country  of  origin  of  an 
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Section  210(b)  specifies  that  the  first 
two  items  of  information,  the  equipment    1 
content  percentages  for  the  U.S./Canada     1 
and  foreign  countries,  are  calculated  on      « 
a  "carline"  basis  rather  than  for  each  ] 

individual  vehicle.  The  term  "carhne"  1 
refers  to  a  name  of  a  group  of  vehicles  i 
which  has  a  degree  of  commonality  in  < 
construction,  e.g.,  body,  chassis.  j 

Manufacturers  of  passenger  motor  . 

vehicles  are  required  to  establish  the  i 

required  information  annually  for  each  i 
model  year,  and  are  responsible  for  the  • 
affixing  of  the  required  label  to  the  i 

vehicle,  Dealers  are  responsible  for  ( 

maintaining  the  labels.  , 

In  order  to  calculate  the  information        , 
required  for  the  label,  the  vehicle  j 

manufacturer  must  know  certain 
information  about  the  origin  of  each  • 

item  of  passenger  motor  vehicle  , 

equipment  used  to  assemble  its  j 

vehicles.  For  example,  in  order  to 
calculate  the  information  for  the  first 
item  of  the  label,  i.e.,  the  percentage  of 
the  value  of  the  motor  vehicle  ' 

equiprrient  installed  on  passenger  motor  * 
vehicles  within  a  carline  which  1 

originated  in  the  U.S./Canada,  the  ' 

manufacturer  must  know  the  U.S./  J 

Canadian  content  of  each  item  of  motor 
vehicle  equipment.  j 

The  statute  specifies  that  suppliers  of      i 
passenger  motor  vehicle  equipment 
must  provide  information  about  the 
origin  of  the  equipment  they  supply.  For    1 
purposes  of  determining  U.S./Canadian      ^ 
origin  for  the  first  item  on  the  label,  the 
statute  provides  different  procedures 
depending  on  whether  equipment  is 
received  from  an  allied  supplier  (a 
supplier  wholly  owned  by  the 
manufacturer)  or  an  outside  supplier. 

For  equipment  received  from  outside 
suppliers,  section  210(f)(5)(A)  provides 
that  the  equipment  is  considered  U.S./ 
Canadian  if  it  contains  at  least  70 
percent  value  added  in  the  U.S./Canada. 
Thus,  any  equipment  that  is  at  least  70 
percent  U.S./Canadian  is  valued  at  100 
percent  U.S./Canadian,  and  any 
equipment  under  70  percent  is  valued.at 
zero  percent.  This  statutory  provision  is 
sometimes  referred  to  as  the  "roll-up, 
roll-down"  provision.  For  equipment 
received  from  allied  suppliers,  section 
210(f)(5)(B)  provides  that  the  actual 
amourit  of  U.S./Canadian  content  is 
used. 

The  statute  requires  the  Department  of 
Transportation  to  promulgate 
regulations  implementing  the  content 
labeUng  requirements.  Section  210(c) 
requires  the  promulgation  of  regulations 


engine's  or  transmission's  "f)arts."  This  preamble 
refers  to  these  items  in  both  manners,  i.e..  country 
of  origin  for  the  engine  (or  transmission)  and 
country  of  origin  for  the  engine  (or  transmission) 
parts. 
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Section  210(b)  specifies  that  the  first 
two  items  of  information,  the  equipment 
content  percentages  for  the  U.S./Canada 
and  foreign  countries,  are  calculated  on 
a  "carline"  basis  rather  than  for  each 
individual  vehicle.  The  term  "carline" 
refers  to  a  name  of  a  group  of  vehicles 
which  has  a  degree  of  commonality  in 
construction,  e.g.,  body,  chassis. 

Manufacturers  of  passenger  motor 
vehicles  are  required  to  establish  the 
required  information  annually  for  each 
model  year,  and  are  responsible  for  the 
affixing  of  the  required  label  to  the 
vehicle.  Dealers  are  responsible  for 
maintaining  the  labels. 

In  order  to  calculate  the  information 
required  for  the  label,  the  vehicle 
manufacturer  must  know  certain 
information  about  the  origin  of  each 
item  of  passenger  motor  vehicle 
equipment  used  to  assemble  its 
vehicles.  For  example,  in  order  to 
calculate  the  information  for  the  first 
item  of  the  label,  i.e..  the  percentage  of 
the  value  of  the  motor  vehicle 
equipnient  installed  on  passenger  motor 
vehicles  within  a  carline  which 
originated  in  the  U.S./Canada,  the 
manufactvu^r  must  know  the  U.S./ 
Canadian  content  of  each  item  of  motor 
vehicle  equipment. 

The  statute  specifies  that  suppliers  of 
passenger  motor  vehicle  equipment 
must  provide  information  about  the 
origin  of  the  equipment  they  supply.  For 
purposes  of  determining  U.S./Canadian 
origin  for  the  first  item  on  the  label,  the 
statute  provides  different  procediires 
depending  on  whether  equipment  is 
received  from  an  allied  supplier  (a 
suppher  wholly  owned  by  the 
manufactiu^r)  or  an  outside  supplier. 

For  equipment  received  from  outside 
suppliers,  section  210(f)(5)(A)  provides 
that  the  equipment  is  considered  U.S./ 
Canadian  if  it  contains  at  least  70 
percent  value  added  in  the  U.S./Canada. 
Thus,  any  equipment  that  is  at  least  70 
percent  U.S./Canadian  is  valued  at  100 
percent  U.S./Canadian,  and  any 
equipment  under  70  percent  is  valued  at 
zero  percent.  This  statutory  provision  is 
sometimes  referred  to  as  the  "roll-up, 
loll-down"  provision.  For  equipment 
received  from  allied  suppliers,  section 
210(f)(5)(B)  provides  that  the  actual 
amount  of  U.S./Canadian  content  is 
used. 

The  statute  requires  the  Department  of 
Transportation  to  promulgate 
regulations  implementing  the  content 
labeling  requirements.  Section  210(c) 
requires  the  promulgation  of  regulations 


engine's  or  transmission's  "farts."  This  preamble 
refers  to  these  items  in  both  manners,  i.e.,  country 
of  origin  for  the  engine  (or  transmission)  and 
country  of  origin  for  the  engine  (or  transmission) 
parts. 


which  specify  the  form  and  content  of 
the  required  labels,  and  the  manner  and 
location  in  which  the  labels  must  be 
affixed.  Section  210(d)  requires 
promulgation  of  such  regulations  as  may 
be  necessary  to  carry  out  the  labeling 
requirements,  including  regulations  to 
establish  a  procedure  to  verify  the 
required  labeling  information.  That 
section  also  directs  that  such  regulations 
provide  the  ultimate  purchaser  of  a  new 
passenger  motor  vehicle  with  the  best 
and  most  understandable  information 
possible  about  the  foreign  and  U.S./ 
Canada  origin  of  the  equipment  of  such 
vehicles  without  imposing  costly  and 
unnecessary  burdens  on  the 
manufacturers.  Finally,  section  210(d) 
also  specifies  that  the  regulations 
include  provisions  requiring  suppliers 
to  certify  whether  their  equipment  is  of 
U.S.,  U.S./Canadian,  or  foreign  origin. 

Section  210  does  not  specify  a 
specific  date  for  completing  the 
rulemaking.  However,  section  210(d) 
does  direct  that  the  regulations  be 
promulgated  in  time  to  provide 
adequate  compliance  leadtime  before 
content  labeling  becomes  mandatory  on 
October  1, 1994. 

B.  Request  for  Comments  and  Public 
Meeting 

On  November  18,  1992,  NHTSA 
published  in  the  Federal  Register  (57 
FR  54351)  a  request  for  comments  in 
order  to  obtain  information  which 
would  be  of  assistance  in  developing  a 
proposal  to  implement  section  210.  To 
add  an  additional  dimension  to  the 
effort  to  obtain  public  input,  a  public 
meeting  was  held  on  December  17, 
1992.  during  which  the  agency  heard 
nine  speakers.  More  than  20  written 
comments  were  subsequently  received 
by  the  agency,  including  comments 
from  vehicle  manufacturers,  and 
manufacturer  and  dealer  groups. 

G  Notice  of  Proposed  Rulemaking 

On  November  19,  1993,  NHTSA 
published  in  the  Federal  Register  (57 
-¥^L€1042)  a  notice  of  proposed 
^flemaking  (NPRM)  for  a  new  regulation 
fto  implement  section  210.  The  NPRM 
reflected  the  agency's  consideration  of 
the  matters  raised  in  the  oral  and 
written  comments  received  in  response 
to  the  request  for  comments,  as  well  as 
many  other  issues.  In  developing  the 
proposed  regulation,  the  agency 
necessarily  followed  the  language  of 
section  210  as  closely  as  possible. 
NHTSA  noted  in  the  NPRM  that,  given 
the  high  level  of  detail  set  forth  in  the 
statute,  the  agency  has  little  discretion 
with  respect  to  many  aspects  of  the 
calculation  and  labeling  scheme.  A 


simimary  of  the  proposed  regulation 
follows. 

Under  the  proposed  regulation, 
vehicle  manufacturers  would  be 
required  to  affix  to  all  new  passenger 
motor  vehicles  a  label  which  provides 
the  five  items  of  content  information 
specified  by  section  210.  The  agency 
proposed  to  require  specific  language 
for  the  label.  The  NPRM  included  a 
sample  label,  consistent  with  the 
proposed  requirements,  which  read  as 
follows: 

PARTS  CONTENT  INFORMATION 
For  vehicles  in  this  carline: 

U.S./Canadian  Parts  Content:  50% 

Major  Sources  of  Foreign  Parts 
Content: 

Japan:  20% 

Mexico:  15% 
For  this  vehicle: 

Final  Assembly  Point:  Flint. 
Michigan,  USA 

Country  of  Origin: 

Engine:  U.S. 

Transmission:  Canada 

Note:  The  PARTS  CONTENT  of  a  typical 
vehicle  makes  up  about  (a  range  was  to  be 
specified  in  a  final  rule)  percent  of  the 
vehicle's  total  wholesale  cost  to  the  dealer. 

NHTSA  proposed  to  specify  the 
heading  "PARTS  CONTENT 
INFORMATION"  to  draw  the  attention 
of  consumers  to  the  content 
information,  and  indicate  the  subject  of 
the  information.  The  purpose  of  the 
proposed  sub-headings  "For  vehicles  in 
this  carline"  and  "For  this  vehicle"  was 
to  advise  consiuners  which  items  of 
information  relate  to  the  carline  as  a 
whole  and  which  relate  to  the 
individual  vehicle.  The  purpose  of  the 
proposed  explanatory  note  at  the  bottom 
of  the  label  was  to  inform  consumers 
about  the  percentage  of  a  typical 
vehicle's  wholesale  cost  to  the  dealer 
that  is  attributable  to  parts  content, 
thereby  helping  consumers  avoid 
confusing  the  parts  content  information 
specified  on  the  label  with  overall 
vehicle  value  (which  would  include 
other  factors  such  as  final  assembly 
labor). 

In  order  to  ensure  that  vehicle 
manufacturers  have  the  information 
necessary  to  calculate  the  information 
for  the  content  labels,  NHTSA  proposed 
to  require  each  supplier  of  passenger 
motor  vehicle  equipment  to  provide 
specified  information  about  the  content 
of  the  equipment  it  supplies.  Under  the 
proposal,  the  information  was  to  be 
provided  directly  to  the  party  receiving 
the  equipment,  i.e..  either  a  vehicle 
manufacturer  or  an  allied  suppher,  in 
the  form  of  a  certification.  The  agency 
proposed  specific  provisions  concerning 
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jperations  should 
fashion  as  the 
supplier.  The 

jecify  a  particular 


when  the  informatioii  was  to  be 
provided.  | 

NHTSA  also  proposed  specific 
procedures  for  manufacturers  and 
suppliers  to  follow  i^  calculating  values 
for  the  label.  One  issiie  of  particular 
note  was  which  costs  are  to  be  regarded 
as  costs  incurred  at  the  final  assembly 
point  and  beyond,  including  the  costs  of 
assembly  and  labor,  ^ection  210 
provides  that  these  cbsts  are  not  to  be 
included  in  the  calculation  of  parts 
content.  NHTSA  not*d  that 
manufactiirers  may  conduct  some  pre- 
assembly  operations,  e.g.,  production  of 
equipment,  at  the  same  location  as  final 
assembly.  The  agency  tentatively 
concluded  that  such  | 
be  treated  in  the  samfc 
operations  of  an  allie 
agency  proposed  to ; 
phase  in  the  assemble  process,  for  both 
the  body  and  chassisi  that  would  mark 
the  beginning  of  final  assembly. 

Another  significant  issue  which 
NHTSA  addressed  inj  the  NPRM  was 
whether  "carline"  shjould  encompass 
different  countries  ofl  assembly.  At 
present,  there  are  a  number  of  vehicle 
models  that  include  $ome  vehicles 
assembled  in  the  U.SJ/Canada  and  other 
vehicles  assembled  in  other  countries. 
The  agency  tentatively  concluded  that 
country  of  final  assembly  should  not  be 
considered  in  making  carline 
determinations,  since  section  210 
specifies  that  carline  determinations  are 
to  be  made  based  on  legree  of 
commonahty  in  cons  ruction.  NHTSA 
recognized,  however,  that  additional 
subdivision  of  carlin(  s  by  country  of 
assembly  would  resu  t  in  labeling 
information  that  is  m  are  representative 
of  the  individually  lapeled  vehicles.  The 
agency  requested  cuitments  on 
requiring  additional  i  abeling 
information  for  carlii  es  assembled  in 
more  than  one  counti  y. 

NHTSA  also  addre;  >sed  the  issue  of 
whether  any  limited  i  txclusions  should 
be  provided  from  sec  ion  210's  labeling 
requirements.  The  ag  ;ncy  stated  that  it 
was  considering  whe  her  manufacturers 
of  vehicles  with  low  J.S./Canadian 
content  should  be  pe:  mitted  to  identify 
the  amount  of  such  ci  )ntent  as 
"minimal"  instead  ofl  being  required  to 
calculate  a  specific  percentage.  The 
agency  also  indicated  that  it  was 
considering  excluding  multi-stage  and 
low  volume  manufacturers  from  the 
requirement  to  provide  the  first  two 
items  of  information  ^n  the  label,  i.e.. 
the  two  items  which  inust  be  calculated 
on  a  carline  basis.  NHTSA  stated  that. 


as  part  of  considering 


limited  exclusions  sh  ould  be  provided. 


the  agency  was  in  the 


whether  any 


process  of 


evaluating  its  authority  to  provide  surh 
exclusions. 

NHTSA  also  proposed  to  require 
manufacturers  to  report  certain  content 
information  to  the  agency,  and  to 
require  manufacturers  and  suppliers  to 
maintain  records  of  the  information 
underlying  the  information  provided  on 
the  content  label.  The  agency  proposed 
to  require  dealers  to  maintain  the 
content  label  on  each  vehicle  until  the 
vehicle  is  sold  to  a  consumer. 

II.  Summary  of  Comments 

The  agency  received  about  80 
conunents  on  the  NPRM,  including  ones 
&t)m  vehicle  manufacturers,  suppliers, 
automotive  trade  associations,  and 
private  citizens.  A  brief,  representative 
summary  of  the  major  comments 
follows.  A  more  specific  discussion  of 
representative  comments,  and  the 
agency's  responses,  are  set  forth  later  in 
this  preamble. 

The  American  Automobile 
Manufacturers  Association  (AAMA), 
representing  General  Motors  (GM),  Ford 
and  Chrysler,  expressed  concern  about 
the  timing  of  the  final  regulation.  That 
organization  stated  that  the  proposed 
regulation  will  require  extensive  data 
collection  and  calculation  requirements, 
and  that  there  are  several  areas  of 
uncertainty  that  will  not  be  resolved 
until  a  final  rule  is  issued.  AAMA  stated 
that  it  has  been  working  in  conjimction 
with  the  Automotive  Industry  Action 
Group  (AlAG)  and  a  number  of 
suppliers  to  establish  processes  to 
comply  with  the  law,  but  has  been 
unable  to  complete  this  activity  because 
of  uncertainties  about  the  final  rule. 
AAMA  stated  that  manufacturers  and 
suppliers  will  not  be  able  to  comply 
with  all  the  data  collection  and 
calculation  requirements  by  the  October 
1994  implementation  date.  It  requested 
NHTSA  to  allow  manufacturers  and 
suppliers  to  use  procedures  that  are 
expected  to  yield  similar  results  for  at 
least  12  months  after  the  final  rule  is 
published. 

In  addition  to  expressing  its  concern 
about  timing,  AAMA  urged  the  agency 
to  make  numerous  changes  in  the 
proposed  regulation.  On  the  subject  of 
the  wording  of  the  label,  that 
organization  objected  to  describing  the 
first  item  of  information  as  "U.S./ 
Canadian  Parts  Content."  AAMA  argued 
that  the  statute  specifies  use  of  the  term 
"U.S./Canadian  Content,"  and  that  the 
inclusion  of  the  word  "parts"  is 
contrary  to  the  statute.  That  commenter 
also  recommended  against  including  an 
explanatory  note  concerning  the 
percentage  of  a  typical  vehicle's 
wholesale  cost  to  the  dealer  that  is 
attributable  to  parts  content.  AAMA 


stated  that  such  a  note  would  be 
confusing  to  the  consumer  and  could  be 
misleading  because  of  the  broad  range  of 
ratios  that  exist  for  vehicles. 

AAMA  also  recommended  a  number 
of  changes  with  respect  to  the  proposed 
procedures  for  calcidating  the 
information  on  the  label.  One  of  the 
recommendations  concerned  which 
operations  should  be  (*)nsidered  part  of 
final  assembly.  That  organization  stated 
that  under  NHTSA 's  proposal,  the 
painted  body  and  chassis  would  be 
considered  a  substrate  to  which 
passenger  motor  vehicle  equipment  is  . 
attached  to  produce  a  finished  vehicle. 
AAMA  stated  that  this  approach  is 
contrary  to  the  generally  accepted 
definition  of  the  passenger  motor 
vehicle  equipment  assembly  process. 
That  organization  agreed,  however,  that 
the  production  of  certain  equipment  at 
the  final  assembly  point  should  not  be 
considered  part  of  final  assembly  but 
should  instead  be  included  in  the 
valuation  of  the  motor  vehicle 
equipment  and  content  calculations. 
AAMA  recommended  that  the  agency 
define  "final  assembly"  to  include  all 
operations  involved  in  the  assembly  of 
the  vehicle  performed  at  the  final 
assembly  point,  including  but  not 
limited  to  assembly  of  body  panels, 
painting,  final  chassis  assembly,  and 
trim  installation,  except  engine  and 
transmission  fabrication  and  assembly 
and  the  fabrication  of  motor  vehicle 
equipment  components  produced  at  the 
same  final  assembly  point  using 
stamping,  machining  or  molding 
processes. 

AAMA  also  recommended  numerous 
other  changes  related  to  such  things  as 
how  the  value  of  passenger  motor 
vehicle  equipment  is  determined,  how 
the  engine  and  transmission  coimtries  of 
origin  are  determined,  the 
responsibilities  of  suppliers,  how  values 
in  the  currency  of  one  country  should 
be  converted  into  values  in  the  curr^cy 
of  another  country,  the  time  when  the 
label  must  be  attached  to  the  vehicle, 
and  what  requirements  are  appropriate 
with  respect  to  maintenance  of  records 
and  reporting  content  information  to  the 
agency.  On  the  subject  of  supplier 
requirements,  AAMA  stated  that  the 
proposal  would  require  that  suppliers 
report  on  all  parts  suppUed  to  a 
manufacturer  or  allied  supplier 
regardless  of  value  of  the  item  of 
equipment  or  the  country  of 
manufacture.  That  organization 
recommended  that  the  reporting 
requirement  be  limited  to  providing 
content  data  on  those  items  of 
equipment  for  which  such  data  was 
requested  by  the  manufacturer. 


On  the  subject  of  how  vehicle  models 
that  are  assembled  in  both  the  U.S./ 
Canada  and  other  countries  should  be 
treated.  AAMA  stated  that  the  statute 
contains  a  sufficient  definition  of 
"carline"  and  that  additional 
information  should  not  be  provided  on 
the  label  to  indicate  that  a  carline  is 
produced  in  more  than  one  country. 
That  organization  stated  that  separate 
content  calculations,  one  set  for  each 
assembly  country  and  the  entire^arline, 
would  cause  unnecessary  burdens  and 
confuse  the  consumer. 

On  the  subject  of  possible  exclusions, 
AAMA  supported  a  limited  exclusion 
for  vehicles  with  low  U.S./Canadian 
parts  content,  albeit  at  a  lower  content 
level  from  that  discussed  in  the  NPRM. 
AAMA  also  stated  that  since  the  agency 
"has  imphed"  that  it  has  the  authority 
to  set  a  minimal  level  for  the  U.S.  and 
Canadian  content  which  removes  a 
recordkeeping  burden  on  the  low  end  of 
content,  it  urged  that  such  relief  also  be 
provided  for  the  high  end  of  content. 
That  organization  recommended  that, 
for  carlines  with  more  than  85  percent 
U.S./Canadian  content,  manufacturers 
be  pyermitted  to  specify  the  content  as 
"at  least"  85  percent  instead  of  stating 
a  specific  percentage. 

GM,  Ford  and  Chrysler  also  each 
submitted  individual  comments.  To  a 
large  extent,  these  comments  reiterated 
arguments  made  by  AAMA.  An 
additional  argument  made  by  GM 
concerned  the  calculation  methodology 
for  determining  the  percentage  U.S./ 
Canadian  content  for  a  carline.  GM 
stated  that  the  agency  had  proposed  that 
the  proper  method  to  establish  the  U.S./ 
Canadian  content  for  a  carline  would  be 
to  reasonably  project  the  installation 
rates  for  all  equipment  options  and 
choice  offered  on  that  carline;  multiply 
those  rates  by  the  U.S./Canadian  content 
value  for  each  option  or  choice,  and 
divide  the  result  by  the  total  value  for 
all  equipment,  domestic  or  foreign.  That 
company  stated  that  it  has  found  for 
cost  management  and  planning 
purposes  that  the  use  of  a  high  volume 
configuration  carline  model  results  in 
better  management  control  of  the 
assembly  process  than  thd  so-called 
average  equipped  carline  model.  GM 
stated  that  such  a  model  has  found  wide 
acceptance  in  calculations  made  for 
corporate  average  fuel  economy  (CAFE) 
emission  testing  configurations  and 
most  recently  for  vehicle  configurations 
under  NAFTA.  That  company 
recommended  that  the  agency  permit 
manufacturers  to  use  established  carline 
cost  management  models  for 
establishinjg  the  percentage  U.S./ 
Canadian  content  required  to  be 
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On  the  subject  of  how  vehicle  models 
that  are  assembled  in  both  the  U.S./ 
Canada  and  other  countries  should  be 
treated,  AAMA  stated  that  the  statute 
contains  a  sufficient  definition  of 
"carline"  and  that  additional 
information  should  not  be  provided  on 
the  label  to  indicate  that  a  carline  is 
produced  in  more  than  one  country. 
That  organization  stated  that  separate 
content  calculations,  one  set  for  each 
assembly  country  and  the  entire^arUne, 
virould  cause  unnecessary  burdens  and 
confuse  the  consumer. 

On  the  subject  of  possible  exclusions, 
AAMA  supported  a  limited  exclusion 
for  vehicles  with  low  U.S. /Canadian 
parts  content,  albeit  at  a  lower  content 
level  from  that  discussed  in  the  NPRM. 
AAMA  also  stated  that  since  the  agency 
"has  imphed"  that  it  has  the  authority 
to  set  a  minimal  level  for  the  U.S.  and 
Canadian  content  which  removes  a 
recordkeeping  burden  on  the  low  end  of 
content,  it  urged  that  such  rehef  also  be 
provided  for  the  high  end  of  content. 
That  organization  recommended  that, 
for  carlines  with  more  than  85  percent 
U.S./Canadian  content,  manufacturers 
be  permitted  to  specify  the  content  as 
"at  least"  85  percent  instead  of  stating 
a  specific  percentage. 

CM,  Ford  and  Chrysler  also  each 
submitted  individual  comments.  To  a 
large  extent,  these  comments  reiterated 
arguments  made  by  AAMA.  An 
additional  argument  made  by  GM 
concerned  the  calculation  methodology 
for  determining  the  percentage  U.S./ 
Canadian  content  for  a  carline.  GM 
stated  that  the  agency  had  proposed  that 
the  proper  method  to  estabhsh  the  U.S./ 
Canadian  content  for  a  carline  would  be 
to  reasonably  project  the  installation 
rates  for  all  equipment  options  and 
choice  offered  on  that  carline;  multiply 
those  rates  by  the  U.S./Canadian  content 
value  for  each  option  or  choice,  and 
divide  the  resuh  by  the  total  value  for 
all  equipment,  domestic  or  foreign.  That 
company  stated  that  it  has  found  for 
cost  management  and  planning 
purposes  that  the  use  of  a  high  volume 
configuration  carline  model  results  in 
better  management  control  of  the 
assembly  process  than  thd  so-called 
average  equipped  carline  model.  GM 
stated  that  such  a  model  has  found  wide 
acceptance  in  calculations  made  for 
corporate  average  fuel  economy  (CAFE) 
emission  testing  configurations  and 
most  recently  for  vehicle  configurations 
under  NAFTA.  That  company 
recommended  that  the  agency  permit 
manufacturers  to  use  established  carline 
cost  management  models  for 
establishing  the  percentage  U.S./ 
Canadian  content  required  to  be 


included  in  the  AALA  domestic  content 
label. 

Foreign  vehicle  manufacturers  also 
recommended  numerous  changes  In  the 
proposed  requirements,  but  often  from  a 
very  different  perspective  from  that  of 
the  domestic  vehicle  manufacturers.  For 
example,  while  the  domestic 
manufacturers  urged  a  change  in  the 
proposed  definition  of  "final  assembly" 
so  that  it  is  considered  to  begin  earlier 
in  the  vehicle  manufacturing  process, 
the  foreign  manufacturers  generally 
urged  changes  in  the  definition  so  that 
it  is  considered  to  begin  later  in  the 
vehicle  manufacturing  process. 

The  Association  of  mtemational 
Automobile  Manufacturers  (AlAM)  and 
Toyota  stated  that  the  point  of  final 
assembly  should  be  considered  to  be  no 
sooner  than  the  point  at  which  the 
engine  and  vehicle  body  are  fastened 
together.  AIAM  argued  that  the  Labeling 
Act  defines  "final  assembly"  as  the  time 
when  "all  component  parts  necessary  to 
the  mechanical  operation  of  such 
automobile  are  included,"  and  stated 
that  the  proposed  definition  would  defy 
the  stated  intent  of  the  Act  and  defy  all 
conventional  wisdom  with  respect  to 
the  automotive  manufacturing  process. 
Nissan  stated  that  an  appropriate  point 
to  be  identified  as  the  beginning  of  final 
assembly  is  the  moment  in  the 
production  process  just  before  the 
attachment  of  the  engine  and  drive  train 
to  the  chassis.  Mitsubishi  stated  that  the 
point  where  final  assembly  begins 
should  be  defined  as  the  point  at  which 
the  engine  and  body  are  fastened. 
According  to  that  company,  this  would 
be  more  consistent  vkith  the  agency's 
proposed  definition  of  "final  assembly 
point",  where  all  components  and  parts 
necessary  to  the  mechanical  operation 
of  such  automobile  are  included. 

BMW  commented  that  NHTSA's 
proposal  defined  "final  assembly"  with 
regard  to  the  body  as  the  point  at  which 
the  body  leaves  the  paint  shop.  That 
company  stated  that  this  portion  of  the 
definition  is  very  precise  and  that  the 
costs  associated  with  it  will  likely  be 
similar  between  manufacturers 
regardless  of  painting  process  or  vehicle 
design.  BMW  commented,  however, 
with  regard  to  definition  of  final 
assembly  of  the  chassis,  that  it  believes 
a  manufacturer  would  be  able  to  tailor 
the  assembly  process  to  take  advantage 
of  the  definition  and  alter  its  carUne's 
part  content  percentages.  That  company 
stated  that  this  portion  of  the  definition 
employs  the  point  at  which  the  engine 
and  transmission  are  placed  on  the 
chassis  frame  or  on  the  assembly  cradle. 
According  to  BMW,  because  this  point 
can  be  varied,  a  manufacturer  would 
have  the  opportunity  to  install  or  not 


install  equipment  such  as  the  brake 
system  including  ABS.  wheels  and  tires, 
and  interior  components  and  trim. 
BMW  commented  that  a  manufacturer 
could  choose  to  install  the  engine  last, 
essentially  including  all  labor  and 
overhead  in  its  parts  content 
calculations.  BMW  recommended  that 
the  agency  investigate  assembly 
processes  and  include  a  more  definitive 
point  to  stop  including  costs  associated 
with  the  chassis  assembly. 

The  foreign  vehicle  manufacturers 
also  generally  had  very  different  \-iews 
than  the  domestic  manufacturers  with 
respect  to  the  treatment  of  vehicle 
models  including  some  vehicles 
assembled  in  the  U.S./Canada  and  other 
vehicles  assembled  in  other  countries. 
AIAM  stated  that  failing  to  allow 
manufacturers  to  distinguish  between 
countries  of  production  within  a 
particular  carline  directly  contradicts 
the  Act's  stated  purpose  of  providing 
consumers  with  the  best  and  most 
understandable  information  possible. 
That  organization  stated  that  it  believes 
that  NHTSA  has  the  authority  to  adopt 
a  country  of  production  split  for 
determining  the  parts  content 
percentages  for  carUnes,  Ln  order  to 
follow  the  stated  intent  of  the  Act. 
According  to  AIAM,  without  carline 
subdivision,  the  information  presented 
to  the  consimaer  will  be  at  best 
misleading,  and  at  worst  totally 
inaccurate. 

The  Japan  Automobile  Manufacturers 
Association  QAMA)  urged  that  separate 
calculations  for  carlines  manufactured 
in  more  than  one  country  at  least  be 
permitted.  That  organization  stated  that 
the  failure  to  specify  such  percentages 
separately  would  result  in  an  overstated 
domestic  content  on  imported  vehicles 
and  an  understated  one  on  domestically 
produced  vehicles.  According  to  JAMA, 
the  U.S.  consumer  cannot  possibly  be 
served  by  such  misleading  information. 

While  numerous  foreign  vehicle 
manufactiirers  objected  to  the  agency's 
proposal  to  exclude  coimtry  of  assembly 
as  a  factor  to  consider  in  making  carUne 
determinations,  several  indicated  that,  if 
NHTSA  did  not  change  that  position, 
they  supported  the  concept  of  providing 
additional  information  on  the  label 
concerning  such  vehicles.  Honda,  for 
example,  stated  that  such  additional 
information  would  improve  the 
accuracy  of  the  information  provided  to 
the  consumer. 

The  foreign  vehicle  manufacturers 
differed  among  themselves  on  the 
question  of  whether  an  explanatory  note 
should  be  provided  concerning  the 
percentage  of  a  typical  vehicle's 
wholesale  cost  to  the  dealer  that  is 
attributable  to  parts  content.  AIAM,  for 
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example,  stated  that  sjuch  additional 
information  would  o4ly  serve  to  confuse 
the  consumer,  and  thit  a  single 
percentage  range  to  b«  used  by  all 
manufacturers  cannoi  adequately 
illustrate  the  many  variations  involved 
in  the  manufacture ; 
motor  vehicles.  ]J 
that  it  is  vital  to  cons^ 
understanding  to  cla 
label  calculation  doe^ 
vehicle  final  assemblj 

The  foreign  vehicle 
strongly  supported  a ! 
for  vehicles  with  lowlU.S./Canadian 
parts  content.  However,  several  of  them 
argued  that  unless  th^  agency  also 
permits  a  limited  exclusion  from 
providing  the  information  required  for 
item  two  of  the  label, [i.e.,  the  percentage 
parts  content  originating  from  major 
sources  of  foreign  content,  there  would 
be  only  a  minimal  benefit  from  an 
exclusion  from  specil  ying  the 
percentage  U.S./Canadian  parts  content. 
This  is  because  the  fo  reign 
manufacturers  would  have  to  collect 
detailed  information  rom  most  of  their 
suppliers  to  calculate  the  information 
for  item  two  of  the  lal  lel.  The  foreign 
manufacturers  sugges  ted  various 
alternative  approaches,  such  as 
requiring  them  to  spe:ify  the  countries 
that  constitute  major  iources  of  foreign 
content  but  not  the  p<  rcentages  from 
such  countries. 

Like  the  domestic  \  ehicle 
manufacturers,  the  fo  reign 
manufacturers  recom  nended  numerous 
other  changes  in  the  |  iroposed 
regulation,  relating  to  such  things  as 
how  the  value  of  pass  enger  motor 
vehicle  equipment  is  determined,  how 
the  engine  and  transr  lission  countries  of 
origin  are  determinet ,  the 
responsibihties  of  su  ipliers,  how 
ciurencies  should  be  converted,  the 
time  when  the  label  r  lust  be  attached  to 
the  vehicle,  and  whal  requirements  are 
appropriate  with  resp  ect  to  maintenance 
of  records  and  report  ng  content 
information  to  the  agi  sncy. 

NHTSA  received  c(  imments  from 
several  suppliers  and  one  supplier  trade 
association,  the  Auto  notive  Parts 
Manufacturers'  Asso<  iation  (APMA). 
That  association  statt  d  that  if  the  agency 
does  not  adopt  the  A  AG  model  of 
content  calculation,  t  le  regulation 
should  specifically  st  ite  how  outside 
suppliers  should  calc  ulate  U.S./ 
Canadian  content.  AI  MA  stated  that  the 
proposed  rule  relies  (  n  the  definitions 
of  "value  added"  anc  "foreign  content" 
in  the  statute,  but  tha  t  neither  the 
statute  nor  the  regula  ion  give  specific 
regulatory  direction  ( onceming  how 
outside  suppliers  are  to  calculate  "value 
added  in  the  U.S./Ca  lada." 


The  agency  also  received  comments 
from  two  dealer  associations,  the 
National  Automobile  Dealers 
Association  (NADA)  and  the  American 
International  Automobile  Dealers 
Association  (AIADA).  These 
organizations  submitted  comments 
which  focused  on  dealer  responsibilities 
and  other  issues  of  concern  to  dealers. 

NHTSA  also  received  comments  from 
final  stage  manufacturers  and  the 
National  Truck  Equipment  Association 
(NTEA),  a  trade  association  representing 
distributors  and  manufacturers  of  multi- 
stage produced  work-related  trucks, 
truck  bodies  and  equipment.  These 
comments  focused  on  issues  of  concern 
to  final  stage  manufacturers. 

in.  Overview  of  Final  Rule 

Today's  final  rule  establishes  a  new 
regulation,  49  CFR  Part  583,  Automobile 
Parts  Content  Labeling,  to  implement 
section  210  of  the  Cost  Savings  Act.  The 
regulation  establishes  requirements  for 
(1)  Manufactiu«rs  of  passenger  motor 
vehicles;  (2)  suppliers  of  motor  vehicle 
equipment  used  in  the  assembly  of 
passenger  motor  vehicles;  and  (3) 
dealers  of  passenger  motor  vehicles.  A 
summary  of  the  requirements  is  set  forth 
below. 

A.  Manufacturers  of  Passenger  Motor 
Vehicles 

Beginning  on  October  1, 1994,  vehicle 
manufacturers  are  required  to  affix  to  all 
new  passenger  motor  vehicles  (this 
category  includes  passenger  cars,  certain 
small  buses,  and  all  trucks  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  (GVVVR)  of 
8,500  pounds  or  less)  a  label  which 
provides  the  following  information: 

[ITU.S./Canadian  Parts  Content— the 
overall  percentage,  by  value,  U.S./ 
Canadian  content  of  the  motor  vehicle 
equipment  installed  on  the  carline  of 
which  the  vehicle  is  a  part; 

(2)  Major  Sources  of  Foreign  Parts 
Content — the  names  of  the  two 
countries,  if  any,  other  than  the  U.S./ 
Canada,  which  contributed  the  greatest 
amount  (at  least  15  percent),  by  value, 
of  motor  vehicle  equipment  for  the 
carline,  and  the  percentage,  by  value,  of 
the  equipment  originating  in  each  such 
country; 

(3)  Final  Assembly  Point — the  city, 
state  (where  appropriate),  and  country 
in  which  the  final  assembly  of  the 
vehicle  occiured; 

(4)  Country  of  Origin  for  the  Engine 
Parts: 

(5)  Country  of  Origin  for  the 
Transmission  Parts. 

The  label  is  also  required  to  include 
a  statement  below  this  information 
reading  as  follows: 


Note:  Parts  content  does  not  include  final 
assembly,  distribution,  or  other  non-parts 
costs. 

Manufacturers  are  permitted,  but  not 
required,  to  provide  at  the  end  of  the 
note  the  following  additional  statement 
for  carlines  assembled  in  the  U.S.  and/ 
or  Canada,  and  another  country: 

This  carline  is  assembled  in  the  U.S.  and/ 
or  Canada,  and  in  (insert  name  of  each  other 
country).  The  U.S./Canadian  parts  content  for 
the  portton  of  the  carline  assembled  in  [insert 
name  of  country,  treating  the  U.S.  and 
Canada  together,  i.e.,  U.S./Canada)  is  [ 1% 

The  information  for  items  (1)  and  (2) 
of  the  label  is  calculated,  prior  to  the 
begiimingofthe  model  year,  for  each  . 
carline.  The  information  for  items  (3), 
(4)  and  (5)  is  determined  for  each 
individual  vehicle.  However,  the 
country  of  origin  for  groups  of  engines 
and  transmissions  is  determined  once  a 
model  year. 

Vehicle  manufacturers  are  to  calculate 
the  information  for  the  label  by  using 
information  provided  to  them  by 
suppliers.  Under  the  final  rule. 
manufacturers  and  allied  suppliers  are 
required  to  request  their  suppliers  to 
provide  the  relevant  content 
information  specified  in  Part  583,  and 
the  supphers  are  required  to  provide  the 
specified  information  in  response  to 
such  requests.  The  vehicle 
manufactiu«rs  are  required  to  maintain 
records  of  the  information  used  to 
determine  the  information  provided  on 
the  labels. 

B.  Suppliers  of  Motor  Vehicle 
Equipment 

For  any  equipment  that  an  outside 
supplier  (a  supplier  not  wholly  owned 
by  the  vehicle  manufacturer)  supplies  to 
a  vehicle  manufacturer  or  to  a  supplier 
wholly  owned  by  the  vehicle 
manufacturer  (an  allied  sUppfier),  the 
outside  supplier  is  required  to  provide, 
at  the  request  of  that  manufactxuer  or    . 
allied  supplier,  the  following 
information: 

(1)  The  price  of  the  equipment  to  the 
manufacturer  or  allied  supplier; 

(2)  Whether  the  equipment  has,  or 
does  not  have,  at  least  70  percent  of  its 
value  added  in  the  U.S.  and  Canada; 

(3)  For  any  equipment  for  which  the 
U.S./Canadian  content  is  less  than  70  • 
percent,  the  coimtry  of  origin  of  the 
equipment  (treating  the  U.S.  and  Canada 
together); 

(4)  For  equipment  that  may  be  used  in 
an  engine  or  transmission,  the  country 
of  origin  of  the  equipment  (separating 
the  U.S.  and  Canada). 

For  any  equipment  that  an  allied 
supplier  supplies  to  a  vehicle 
manufacturer,  the  supplier  is  required  to 


provide,  at  the  request  of  the 
manufacturer,  the  following 
information: 

(1)  The  price  of  the  equipment  to  the 
manufacturer. 

(2)  The  percentage  U.S./Canadian 
content  of  the  equipment; 

(3)  The  country  of  origin  of  the 
equipment  (treating  the  U.S.  and  Canada 
togedier); 

(4)  For  equipment  that  may  be  used  in 
an  engine  or  transmission,  the  country 
of  origin  of  the  equipment  (separating 
the  U.S.  and  Canada). 

A  supplier  of  engines  and 
transmissions  is,  in  addition  to  the 
above  requirements,  required  to 
provide,  at  the  request  of  the  vehicle 
manufacturer,  the  country  of  origin  for 
tSach  engine  or  transmission  it  supplies 
to  the  manufacturer,  determined  as 
follows:  The  country  in  which  the 
greatest  percentage,  by  value  (using  the 
total  cost  of  equipment  to  the  engine  or 
transmission  supplier,  while  excluding 
the  cost  of  final  assembly  labor),  was 
added  to  the  engine  or  transmission. 

Both  outside  and  allied  suppliers  that 
directly  supply  equipment  to  vehicle 
manufacturers  are  required  to  provide 
the  specified  information  directly  to  the 
vehicle  manufacturers,  in  the  form  of  a 
certification.  Chitside  suppliers  that 
directly  supply  to  allied  suppliers  are 
required  to  provide  the  specified 
information  and  certification  directly  to 
the  allied  suppliers.  Suppliers  are  also 
required  to  mainteiin  records  of  the 
information  used  to  compile  the 
information  provided  to  the 
manufacturers  and  outside  suppliers. 

The  requirements  apply  only  to 
suppliers  which  supply  directly  to  the 
vehicle  manufacturer  or  to  an  allied 
supplier.  No  requirements  are  imposed 
on  supphers  earlier  in  the  chain,  e.g.,  a 
company  which  supplies  an  item  of 
equipment  to  an  outside  supplier  which 
then  supplies  it  to  a  vehicle 
manufacturer. 

C.  Dealers  of  Passenger  Motor  Vehicles 

Dealers  are  required  to  maintain  the 
label  on  each  vehicle  until  the  vehicle 
is  sold  to  a  consumer. 

D.  First  Year  Requirements  ^"  ' 

me 

For  model  year  1995  vehicles  and  cla 

model  year  1996  vehicles  which  are  iss 

offered  for  sale  to  ultimate  purchasers  en( 

before  June  1,  1995,  manufacturers  and  dif 

suppliers  may,  instead  of  following  the  an 

detailed  calculation  procedures  set  forth  ass 

in  this  new  regulation,  use  procedures  anc 

that  they  expect,  in  good  faith,  to  yield  ten 

similar  results.  fini 
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provide,  at  the  request  of  the 
manufacturer,  the  following 
information: 

(1)  The  price  of  the  equipment  to  the 
manufacturer 

(2)  The  percentage  U.S./Canadian 
content  of  the  equipment; 

(3)  The  country  of  origin  of  the 
equipment  (treating  the  U.S.  and  Canada 
togedier); 

(4)  For  equipment  that  may  be  used  in 
an  engine  or  transmission,  the  country 
of  origin  of  the  equipment  (separating 
the  U.S.  and  Canada). 

A  supplier  of  engines  and 
transmissions  is,  in  addition  to  the 
above  requirements,  required  to 
proNdde,  at  the  request  of  the  vehicle 
manufactiu«r.  the  country  of  origin  for 
tiach  engine  or  transmission  it  supplies 
to  the  manufacturer,  determined  as 
follows:  The  country  in  which  the 
greatest  percentage,  by  value  (using  the 
total  cost  of  equipment  to  the  engine  or 
transmission  supplier,  while  excluding 
the  cost  of  final  assembly  labor),  was 
added  to  the  engine  or  transmission. 

Both  outside  and  allied  suppliers  that 
directly  supply  equipment  to  vehicle 
manufacturers  are  required  to  provide 
the  specified  information  directly  to  the 
vehicle  manufacturers,  in  the  form  of  a 
certification.  Outside  suppliers  that 
directly  supply  to  allied  suppliers  are 
required  to  provide  the  specified 
information  and  certification  directly  to 
the  allied  suppliers.  Suppliers  are  also 
required  to  maintain  records  of  the 
information  used  to  compile  the 
information  provided  to  the 
manufacturers  and  outside  suppliers. 

The  requirements  apply  only  to 
suppliers  which  supply  directly  to  the 
vehicle  manufacturer  or  to  an  allied 
suppUer.  No  requirements  are  imposed 
on  supphers  earher  in  the  chain,  e.g.,  a 
company  which  supphes  an  item  of 
equipment  to  an  outside  suppher  which 
then  supphes  it  to  a  vehicle 
manufacturer. 

C.  Dealers  of  Passenger  Motor  Vehicles 

Dealers  are  required  to  maintain  the 
label  on  each  vehicle  until  the  vehicle 
is  sold  to  a  consumer. 

D.  First  Year  Requirements 

For  model  year  1995  vehicles  and 
model  year  1996  vehicles  which  are 
offered  for  sale  to  ultimate  purchasers 
before  June  1, 1995,  manufacturers  and 
supphers  may,  instead  of  following  the 
detailed  calculation  procedures  set  forth 
in  this  new  regulation,  use  procedures 
that  they  expect,  in  good  faith,  to  yield 
similar  results. 


IV.  Agency  Rationale  and  Re*    mse  to 
Comments 

A:  Major  Issues  Concerning  Inj.  rmation 
on  the  Label 

In  this  section  of  the  preamble, 
NHTSA  presents  its  analysis  of  the 
major  issues  and  comments  cr^ncerning 
the  information  on  the  label,  v  eluding, 
but  not  limited  to.  ones  relatinj^  to  what 
information  is  provided  on  the  label  and 
the  wording  of  the  label,  how 
manufacturers  must  calculate  the 
specified  information,  and  how 
supphers  are  to  make  the  necessary 
determinations  concerning  the  origin  of 
the  equipment  they  supply. 

For  ease  of  comparison  with  the 
proposed  regulation,  the  discussion  of 
issues  is  generally  organized  according 
to  the  sections  of  the  proposed 
regulation  to  which  they  relate.  The 
agency  notes  that  in  some  cases  the 
cited  sections  are  relevant  not  only  to 
the  major  issues  concerning  the 
information  on  the  label,  but  also  to 
other  issues.  The  other  issues  are 
discussed  elsewhere  in  the  preamble. 

1.  Definitions  (Section  583.4) 

The  definitions  section  prescribes  the 
meaning  of  terms  and  concepts  which 
are  used  throughout  the  content  labeling 
regulation.  As  discussed  below,  some  of 
the  terms  and  concepts  have  a 
significant  effect  on  the  information  to 
be  provided  on  the  label,  and  some  of 
the  proposed  definitions  were 
controversial  with  many  commenters. 

a.  Carline.  Section  210(b)  specifies 
that  U.S./Canadian  parts  content  and 
major  sources  of  foreign  parts  content 
(items  one  and  two  on  the  label)  are 
determined  on  a  "carline"  basis,  instead 
of  for  each  individual  vehicle.  Section 
210(f)  defines  carline  as  meaning  a 
name  denoting  a  group  of  vehicles 
which  has  a  degree  of  commonafity  in 
construction  (e.g.,  body,  chassis),  and 
not  considering  any  level  of  decor  or 
opulence  and  not  generally 
distinguished  by  such  characteristics  as 
roof  line,  number  of  doors,  seats,  or 
windows,  except  for  light  duty  trucks. 
That  section  also  provides  that  light 
duty  trucks  are  considered  to  be 
different  cariines  than  passenger  cars. 

NHTSA  addressed  a  number  of  issues 
in  the  NPRM  concerning  whether  the 
meaning  of  carline  should  be  further 
clarified  by  regulation.  One  significant 
issue  was  whether  carline  should 
encompass  vehicles  assembled  in 
different  countries.  At  present,  there  are 
a  number  of  vehicle  models  that  are 
assembled  in  the  U.S.  and/or  Canada 
and  in  other  countries.  The  agency 
tentatively  concluded  that  country  of 
final  assembly  should  not  be  considered 


in  making  carline  determinations,  since 
section  210  specifies  that  carline 
determinations  are  to  be  made  based  on 
degree  of  commonahty  in  construction. 

The  agency  noted  that  determining 
carhnes  on  the  basis  of  country  of 
assembly  appears  inconsistent  with  this 
statutory  definition  since  identical  cars, 
i.e.,  ones  with  total  commonahty  in 
construction,  could  be  placed  in 
different  carhnes.  NHTSA  also  noted 
that  such  a  result  might  result  in 
consumer  confusion.  For  example,  if  a 
consumer  ordered  a  car  identical  to  one 
for  which  he  or  she  had  taken  a  test 
drive,  the  consumer  would  find  it  very 
odd  if  the  car  he  or  she  received  had  a 
label  indicating  that  it  was  in  a  different 
carline. 

NHTSA  recognized,  however,  that 
additional  subdivision  of  cariines  by 
country  of  manufacture  would  result  in 
content  labeling  information  that  is 
more  representative  of  the  individually 
labeled  vehicles.  The  agency  requested 
comments  on  a  possible  requirement  for 
manufacturers  to  include  additional 
information  on  the  label  for  cariines 
assembled  in  more  than  one  country, 
such  as  a  statement  of  the  U.S./ 
Canadian  parts  content  and  major 
foreign  sources  of  that  portion  of  the 
carline  produced  in  a  given  country. 

NHTSA  also  requested  comments  on 
the  possibility  of  differentiating  cariines 
by  engine  type,  whether  light  trucks 
should  be  separated  into  different 
cariines  depending  on  whether  they  are 
2-wheel  drive  or  4-wheel  drive,  and  on 
whether  any  other  distinctions  should    . 
be  specified  for  making  carline 
determinations. 

NHTSA  received  numerous  comments 
concerning  the  definition  of  carline.  In 
the  discussion  which  follows,  the 
agency  will  first  address  comments 
concerning  the  issue  of  whether 
"carline"  should  encompass  vehicles 
assembled  in  different  countries,  and 
the  related  issue  of  a  possible 
requirement  for  manufacturers  to 
include  additional  information  on  the 
label  for  cariines  assembled  in  more 
than  one  coimtry.  The  agency  will  then 
discuss  other  issues  related  to  the 
definition  of  carline. 

Carline  and  different  countries  of 
assembly.  AAMA  supported  NHTSA 's 
tentative  conclusion  that  carline  is  not 
distinguished  by  country  of  final 
assembly.  That  oi^anization  noted  tliat 
the  statutory  definition  is  similar  to  the 
definition  used  in  other  Federal 
regulations  and  is  also  used  in  industry 
to  establish  cariines.  AAMA  argued  that 
to  maintain  consistency  among  Federal 
regulations  and  to  minimize  the 
administrative  burden,  the  definitions 
and  interpretation  of  carline  used  for  the 
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Labeling  Act  shoulc^  be  the  same  as 
those  used  for  CAF3- 

AAMA  also  comilented  that  it 
disagrees  with  including  additional 
information  on  the  (abel  for  cariines  that 
are  assembled  in  more  than  one  country. 
That  organization  aigued  that  separate 
content  carllne  calculations,  one  set  for 
each  assembly  counqy  and  the  entire 
carline,  would  causi  unnecessary 
burden  and  confuse  consumers. 
According  to  AAmA,  this  method 
would  create  the  saiie  or  more 
confusion  than  allowing  manufacturers 
to  separate  cariines  based  on  country  of 
assembly.  That  organization  also 
commented  that  vel  icles  produced  in 
both  the  U.S.  and  O  inada  would  have 
similar  content  values,  and  listing 
information  twice  v  ould  cause 
confusion. 

While  the  United  Auto  Workers 
(UA W)  did  not  subi  lit  a  comment  on 
the  NPRM,  it  made  the  followdng 
argument  in  responJe  to  the  agency's 
1992  request  for  comments: 

(I)n  doing  the  model  line  calculations, 
imported  vehicles  mult  be  combined  with 
vehicles  produced  in  iie  United  States.  The 
automaliers  do  not  hat  e  the  option  of 
splitting  the  two  grou|  is  of  vehicles.  The 
definition  of  "carline" 


based  on  the  definitioi  i  under  the  CAFE 
program.  Since  those !  tandards  do  not  p>ermit 
foreign  and  domestic  \  'ersions  of  the  same 


carline  to  be  split,  this 


in  the  new  statute  is 


should  not  be  allowed 


under  the  vehicle  coni  ent  labeling  statute. 

AlAM  commentei  1  that  failing  to 
allow  manufactiu«r !  to  distinguish 
between  coimtries  c  f  production  vdthin 
a  particular  carline  directly  contradicts 
the  Act's  stated  pur  )ose  of  providing 
consumers  with  the  best  and  most 
understandable  infc  rmation  possible. 
That  organization  si  ated  that  it  believes 
that  NHTSA  has  th<  authority  to  adopt 
a  country-of-produc  tion  split  for 
determining  the  pa]  is  content 
percentages  for  carl  nes,  in  order  to 
follow  this  stated  ir  tent  of  the  Act. 
According  to  AIAW ,  without  carhne 
subdivision,  the  inl  jrraation  presented 
to  the  consumer  wi  1  be  at  best 
misleading,  and  at  i  »forst  totally 
inacciirate. 

JAMA  urged  that  separate  calculations 
for  cariines  manufa  ;tured  in  more  than 
one  country  at  least  be  permitted.  That 
organization  stated  that  the  failure  to 
specify  such  percentages  separately 
would  result  in  an  ( iverstated  domestic 
content  on  importei  i  vehicles  and  an 


understated  one  on 
produced  vehicles 


domestically 
According  to  JAMA, 


the  U.S.  consumer  i  lannot  possibly  be 
served  by  such  mis  eading  information. 

Toyota  stated  tha :  it  believes  the 
agency's  tentative  c  onclusion  that 
country  of  assembl; '  should  not  be 


considered  in  making  carline 
determinations  is  incorrect  as  a  matter 
of  statutory  construction  and 
Congressional  intent.  It  argued  that  the 
statute  does  not  compel  NHTSA  to 
require  averaging  of  equipment  content 
information  on  a  worldwide  basis  for  a 
particular  carline. 

Toyota  stated  that  since  section 
210(b)(1)(A)  requires  disclosure  of  the 
percentage  of  U.S./Canadian-origin 
equipment  "installed  on  such  vehicle 
within  a  carUne."  the  Labeling  Act 
contemplates  that  the  percentage 
disclosed  will  have  a  relationship  to 
both  the  individual  vehicle  and  the 
carline  to  which  it  t)elongs.  (Emphasis 
in  Toyota's  comment.)  That  company 
recognized  that  section  210(b)(2) 
requires  the  calculation  of  the 
percentage  to  made  "for  such  carhne," 
but  argued  that  it  is  incorrect  to  read 
section  210(b)(2)  out  of  context  and  "in 
disregard  of  the  requirement  imposed  by 
the  literal  language  of  section 
210(b)(1)(A)."  Toyota  argued  that  a 
model  carline  percentage  that  fails  to 
approximate  the  level  of  content  on  the 
particular  vehicle  would  not  satisfy  this 
requirement. 

"Toyota  also  argued  that  the  lack  of  a 
reference  in  the  statutory  definition  of 
carline  to  the  country  or  countries 
where  a  carline  is  assembled  indicates 
that  the  agency  may  exercise  a  level  of 
discretion  in  determining  how  the 
(b)(1)(A)  calcidation  is  to  be  performed 
vdth  respect  to  cariines  manufacttired  in 
multiple  coimtries.  That  company  stated 
that  NHTSA 's  exercise  of  that  discretion 
should  be  guided  by  section  210(d)'s 
requirement  that  the  ultimate  purchaser 
should  be  provided  "the  best  and  most 
imderstandable  information  possible." 
Toyota  argued  that  consiimers  reading 
the  label  will  expect  the  equipment 
content  percentages  disclosed  on  the 
label  to  apply  to  a  class  of  vehicles  of 
which  the  particular  vehicle  being 
observed  is  representative.  That 
company  argued  that  any  such 
disclosiu-e  that  attempts  to  average,  for 
example,  vehicles  manufactured  in  the 
United  States  or  Canada  with  vehicles 
manufactured  in  Japan  cannot  possibly 
provide  the  consumer  with  meaningfiil 
information  because  of  dissimilarity 
with  respect  to  the  sourcing  of 
equipment. 

Toyota  also  argued  that  it  believes  the 
treatment  of  carhne  under  CAFE 
regulations  is  irrelevant  to  the  issue  of 
whether  Labeling  Act  equipment 
content  reporting  must  be  averaged  for 
a  carline  produced  in  more  than  one 
country.  That  company  argued  that  the 
two  statutes  have  completely  different 
purposes.  Toyota  stated  that  it  may  be 
appropriate  under  CAFE  to  average  fuel 


economy  data,  because  fuel  economy  of 
a  carline  is  determined  by  vehicle 
design,  an  element  that  vehicles  in  a 
carline  have  in  common  regardless  of 
where  they  are  produced.  That 
commenter  stated  that  the  opposite  is 
the  case  for  sourcing  patterns,  which 
typically  differ  greatly  by  coimtry  of 
manufacture. 

Honda  argued  that  the  agency's 
tentative  decision  to  combine  "dual 
nationality"  nameplates  into  a  single 
carline  is  fundamentally  inconsistent 
withlhe  stated  goal  of  the  sponsor  of  the 
legislation — providing  consumers 
sufficient  information  to  "buy 
American"  if  they  so  choose.  That 
company  argued  that,  imder  the 
agency's  proposal,  the  domestic  content 
of  the  equipment  on  U.S./Canadian  built 
"dual  nationahty"  vehicles  will  be 
understated,  while  the  domestic  content 
of  the  equipment  on  their  foreign-built 
twins  will  be  overstated. 

Honda  stated  that  there  is  no  reason 
to  read  the  law  to  require  such  a  result    - 
that  it  believes  would  frustrate  the 
fundamental  purpose  of  the  Labehng 
Act.  It  noted  die  agency's  stated  concern 
that  determining  cariines  based  on 
country  of  origin  would  permit  identical 
cars  to  be  placed  in  different  cariines, 
and  argued  that  this  result  will  occur 
under  the  agency's  proposal.  That 
company  cited  the  Ford  Taurus  and 
Mercury  Sable  as  an  example.  Honda 
also  cited  NHTSA's  stated  concern  that 
consumers  might  be  confused  if  they 
took  delivery  of  a  vehicle  with  a  label 
indicating  a  different  "carline"  than  the 
vehicle  they  test  drove.  That  company 
stated  that  this  potential  for  confusion  is 
not  greater  than  that  which  might  arise 
if  the  delivered  vehicle  shows  a 
different  final  assembly  point  or  country 
of  origin  of  the  engine  or  transmission 
than  diose  on  the  label  of  the  test  driven 
model. 

BMW  also  disagreed  with  the  agency's 
tentative  conclusion  that  country  of 
assembly  should  not  be  considerejd  in 
making  carline  determinations.  First, 
that  company  argued  that  the  Labehng 
Act  does  not  prohibit  division  of 
vehicles  by  country.  That  company 
stated  that  given  the  fact  that  Congress 
defined  carline  as  a  "name,"  whidi  is 
generally  assigned  by  a  manufacturer,  it 
beheves  Congress  intended  cariines  to 
be  established  by  manufacturers.  BMW 
stated  that  it  believes  Congress  was 
attempting  to  alleviate  the  burden  on 
manufacturers  by  giving  them  the 
maximum  flexibifity  to  group  vehicles 
together,  while  not  allowing  completely 
unrelated  vehicles  to  be  incorporated 
into  one  set  of  parts  content 
calculations. 


BMW  argued  that  Congress  placed  the 
restriction  of  having  "commonality  in 
construction"  to  define  the  largest 
grouping  by  which  a  manufacturer  is 
allowed  to  divide  its  vehicles. 
According  to  that  company,  this  portion 
of  the  definition  was  not  intended  to 
force  manufacturers  to  group  vehicles 
together  but  rather  to  limit  the  vehicles 
that  could  be  forced  together  into  a 
carline.  BMW  stated  that  if  the  Congress 
had  intended  to  force  such  a  grouping 
on  manufacturers,  it  would  have 
explicitly  defined  carline  as  a  "name 
denoting  a  group  that  shall  include  all 
vehicles  which  have  a  degree  of 
commonahty  in  construction." 
(Emphasis  in  BMW's  comment.) 

Second,  BMW  argued  that 
information  based  on  a  vehicle's 
country  of  origin  would  be  the  most 
accurate  and  understandable  to  the 
consumer.  That  company  noted  the 
agency's  statement  in  the  NPRM  that 
consumers  might  be  confused  if 
identical  vehicles  are  considered  to  be 
in  different  cariines.  BMW  argued  that 
this  should  not  be  a  concern  because 
such  differences  would  provide  better 
and  more  accurate  information. 

Finally.  BMW  argued  diat  NHTSA's 
tentative  conclusion  directly  conflicts 
with  the  portion  of  section  210  that 
requires  the  best  and  most 
understandable  information.  That 
company  argued  that  the  latter 
requirement  should  take  precedence. 
BMW  recommended  that,  rather  than 
debating  such  issues  as  the 
Congressional  intent  of  the  carline 
definition,  the  agency  should  use  the 
definition  as  worded  in  the  legislation 
and  permit  manufacturers  to  make 
independent  interpretations  to  achieve 
this  goal. 

While  numerous  foreign  vehicle 
manufacturers,  including  ones  in 
addition  to  those  mentioned  above, 
objected  to  the  agency's  proposal  to 
exclude  country  of  assembly  as  a  factor 
to  consider  in  making  carline 
determinations,  several  indicated  that,  if 
NHTSA  did  not  change  that  position, 
they  supported  the  concept  of  providing  ■ 
additional  information  on  the  label 
concerning  such  vehicles.  Toyota  stated 
that  requiring  this  additional 
information  (or  alternatively,  allowing  a 
manufacturer  to  include  it  on  the  label 
on  its  own  option)  is  preferable  to 
requiring  (or  permitting)  only  disclosure 
of  an  average  percentage  for  a  carline  on 
a  worldwide  basis. 

Honda  stated  that  such  additional 
information  would  improve  the 
accuracy  of  the  information  provided  to 
the  consumer.  It  suggested  the  following 
language: 
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BMW  argued  that  Congress  placed  the 
restriction  of  having  "commonality  in 
construction"  to  define  the  largest 
grouping  by  which  a  manufacturer  is 
allowed  to  divide  its  vehicles. 
According  to  that  company,  this  portion 
of  the  definition  was  not  intended  to 
force  manufacturers  to  group  vehicles 
together  but  rather  to  limit  the  vehicles 
that  could  be  forced  together  into  a 
carline.  BMW  stated  that  if  the  Congress 
had  intended  to  force  such  a  grouping 
on  manufacturers,  it  would  have 
explicitly  defined  carline  as  a  "name 
denoting  a  group  that  shall  include  all 
vehicles  wfadch  have  a  degree  of 
commonaUty  in  construction." 
(Emphasis  in  BMW's  comment.) 

Second,  BMW  argued  that 
information  based  on  a  vehicle's 
country  of  origin  would  be  the  most 
accurate  and  understandable  to  the 
consumer.  That  company  noted  the 
agency's  statement  in  the  NPRM  that 
consumers  might  be  confused  if 
identical  vehicles  are  considered  to  be 
in  different  carUnes.  BMW  argued  that 
this  should  not  be  a  concern  because 
such  differences  would  provide  better 
and  more  accurate  information. 

Finally.  BMW  argued  that  NHTSA's 
tentative  conclusion  directly  conflicts 
with  the  portion  of  section  210  that 
requires  the  best  and  most 
understandable  information.  That 
company  argued  that  the  latter 
requirement  should  take  precedence. 
BMW  recommended  that,  rather  than 
debating  such  issues  as  the 
Congressional  intent  of  the  carline 
definition,  the  agency  should  use  the 
definition  as  worded  in  the  legislation 
and  permit  manufacturers  to  make 
independent  interpretations  to  achieve 
this  goal. 

While  numerous  foreign  vehicle 
manufacturers,  including  ones  in 
addition  to  those  mentioned  above, 
objected  to  the  agency's  proposal  to 
exclude  country  of  assembly  as  a  factor 
to  consider  in  making  carline 
determinations,  several  indicated  that,  if 
NHTSA  did  not  change  that  position, 
they  supported  the  concept  of  providing  ■ 
additional  information  on  the  label 
concerning  such  vehicles.  Toyota  stated 
that  requiring  this  additional 
information  (or  alternatively,  allowing  a 
manufacturer  to  include  it  on  the  label 
on  its  own  option)  is  preferable  to 
requiring  (or  permitting)  only  disclosure 
of  an  average  percentage  for  a  carline  on 
a  worldwide  basis. 

Honda  stated  that  such  additional 
information  would  improve  the 
accuracy  of  the  information  provided  to 
the  consumer.  It  suggested  the  following 
language: 


This  carline  is  produced  in  both  the  United 
States  (or  Canada,  as  appropriate)  and  [add 
name  of  other  country).  The  U.S./Canadian 
parts  content  for  vehicles  manufactured  in 
the  location  noted  in  line  three  of  this  label 
is  I ]%. 

Nissan  stated  that  if  manufacturers  are 
not  permitted  to  separate  parts  content 
percentage  calculation  by  production 
country  origin,  then  each  manufacturer 
should  be  permitted  the  option  to 
determine  the  most  appropriate  method 
to  provide  additional  information  or 
explanation  of  a  label's  parts  content 
percentages  to  a  potential  vehicle 
purchaser.  That  company  argued  that 
NHTSA  should  not  prohibit  the 
manufacturer  from  providing  additional 
explanations  or  require  the 
manufacturer  to  include  generic 
wording  to  clarify  the  U.S./Canadian 
parts  content  percentage  calculation  to 
consumers. 

After  carefully  considering  all  of  the 
comments.  NHTSA  has  decided  that 
carUne  determinations  may  not  be  based 
on  country  of  assembly,  but 
manufacturers  should  be  permitted  to 
provide  specified  additional 
information  for  carlines  assembled  in 
both  the  U.S./Canada  and  another 
country.  In  reaching  this  decision,  the 
agency  has  focused  both  on  the  Labeling 
Act's  provisions  related  to  "carhne"  and 
on  section  21 0(d) 's  requirement  that 
regulations  "provide  to  the  ultimate 
purchaser  the  best  and  most 
understandable  information  possible 
about  the  foreign  and  U.S./Canada 
origin  of  the  equipment  of  such  vehicles 
without  imposing  costly  and 
imnecessary  burdens  on  the 
manufacturers." 

In  enacting  the  Labeling  Act,  Congress 
decided  that  the  parts  content 
percentages  for  the  U.S./Canada  and 
foreign  countries  should  be  calculated 
for  groups  of  vehicles  rather  than  for 
each  individual  vehicle.  It  also  decided 
to  adopt  the  concept  of  "carline"  and  its 
definition  from  the  CAFE  program,  as 
the  basis  for  determining  the  relevant 
groiips  of  vehicles. 

Section  210  expressly  states  that 
carline  determinations  are  to  be  made 
based  on  degree  of  commonality  in 
construction.  Basing  carline 
determinations  on  country  of  assembly 
would  be  a  very  different  method  for 
making  carline  determinations,  and  one 
that  is  inconsistent  with  the  method 
specified  in  the  statute. 

Moreover,  NHTSA  disagrees  with 
those  commenters  which  argued  that 
carline  determinations  which  exclude 
considerations  of  country  of  assembly 
are  inconsistent  v«th  the  purpose  of  the 
Labehng  Act.  First,  the  concept  of 
"carline"  is  well  understood  by 


Congress,  given  its  use  in  the  CAFE 
program.  Since  Congress  decided  to  use 
this  well-known  concept  as  the  basis  for 
making  vehicle  groupings  under  the 
Labehng  Act,  it  is  reasonable  to  assume 
that  the  concept  is  consistent  with  the 
purpose  of  Congress.  The  agency 
observes  that  while  many  foreign- 
vehicle  manufacturers  argued  that 
basing  carline  determinations  solely  on 
commonality  of  construction  is 
inconsistent  with  the  purposfe  of 
Congress,  this  view  was  not  shared  by 
CM.  Ford,  Chrysler,  or  the  UAW. 
The  agency  specifically  rejects 
Toyota's  argument  that  the  treatment  of 
carline  under  CAFE  is  irrelevant  to 
Labehng  Act  issues.  Since  Congress 
decided  to  adopt  the  same  concept  and 
definition  for  grouping  vehicles  as  used 
in  CAFE,  the  treatment  under  CAFE  is 
highly  relevant.  The  agency  notes  that 
Toyota's  objection  and  the  objections  of 
many  of  the  foreign  vehicle 
manufacturers  are  ultimately  with  the 
statute  rather  than  the  agency's 
proposed  regulations.  Toyota  suggests 
that  "(i)t  may  be  appropriate  under 
CAFE  to  average  fuel  economy  data, 
because  fuel  economy  of  a  carline  is 
determined  by  vehicle  design,"  but 
argues  that  "(t)he  opposite  is  the  case 
for  sourcing  patterns,  which  typically 
differ  greatly  by  country  of 
manufacture."  However,  the  Labeling 
Act  expressly  requires  carline 
determinations  to  be  determined  based 
on  "commonality  of  construction,"  i.e., 
vehicle  design. 

Second,  the  mere  fact  tliat  the 
exclusion  of  coimtry  of  assembly  from 
carline  determinations  can  result  in 
overstated  domestic  content  on 
imported  vehicles  and  an  understated 
one  on  domestically  produced  vehicles 
does  not  mean  that  the  results  are 
misleading.  Any  approach  in  which 
U.S./Canadian  parts  content  is 
determined  based  on  groups  of  vehicles 
will  result  in  situations  where  the 
content  is  overstated  or  imderstated  for 
individual  vehicles  within  the  group. 
However,  prospective  purchasers  will 
know  the  U.S./Canadian  parts  content 
for  the  group  as  a  whole. 

For  example,  if  a  particular  make/ 
model  is  assembled  in  both  the  U.S./ 
Canada  and  another  country,  consumers 
will  know  the  average  U.S./Canadian 
content  for  that  make/model.  The 
agency  believes  that  this  is  relevant 
information  for  consumers  which  wish 
to  buy  a  vehicle  made  in  the  U.S.  or 
Canada.  Moreover,  the  carline 
information  is  not  the  only  information 
that  Congress  decided  to  require  on  the 
label.  Consumers  will  also  know  where 
the  individual  vehicle  is  assembled,  and 
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the  countries  of  origip  of  the  engine  and 
transmission  for  that!  indi vidua]  vehicle. 

NHTSA  disagrees  >vith  several  of  the 
statutory  l  ^uments  toade  by 
comioenlecs  favoring  determination  of 
cailines  based  on  coitntry  of  assembly. 
As  discussed  above,  jToyota  argued  that 
section  210(b)(l}(A)'s  requirement  that 
the  label  tadicate  the!  percraitage  U.S./ 
Canadian  equipment^  "installed  on  such 


vehicle  within  a  cari 
requirement  that  the 
must  "approximate 
on  each  individual  vi 
the  quoted  language 
210(b)(l)tA)  simply 
percentage  to  be  pro 
is  for  the  carline  of 
vehicle  is  a  part,  as  i 
sertion  210(b).  The 
section  210(b)(1)(A) 
percentage  to  apply  t| 


amounts  to  a 
line  percentage 
a  level  of  content" 
hide.  However, 
section 
eans  that  the 
ded  on  the  label 
ihich  the  individual 
made  clear  by 
is  no  basis  to  read 
requiring  the 
both  the 


id  the  carline.  If 
for  a  group  of 

^y  follows  that  the 
lual  vehicle  may 
roup  as  a  whole, 
igrees  with 


individual  vehicle ; 
content  is  determine^ 
vehicles,  it  necess 
content  o^nach  indiv 
vary  from  Jiat  of  the  i 

"fhe  agency  also  dij 
BMW's  argument  thai  the  statutory 
definition  of  carline  e  merely  intended 
to  define  the  largest  j  rouping  by  which 
a  manufacturer  is  pei  mitted  to  divide  its 
vehicles  but  not  prec  ude  further 
divisions  in  making  c  arline 
determinations.  NHTpA  notes  that  in 
addition  to  specifyin 
construction"  as  the  Basis  for  making 
carline  determinatior  s,  the  section  210 
definition  provides  tliat  even  some 
attributes  that  are  pait  of 
in  construction,"  e.g 
not  to  be  considered 
determinations.  Moreover, 
manufacturers  are  no  permitted  to 
make  unlimited  divisions  for  purposes 
of  CAFE. 

NHTSA  also  disagrees  with  BMWTs 
suggestion  that  the  a^  ency  should 
essential]    -;ermit  ma  nufacturers  to 
"car 


commonality 
level  of  decor,  are 
n  making  carline 


IT  pie 


interpret  Uie  term 
they  choose.  In  addition 
concerned  that  the  i 
regulations  ensure 
consistent  with  the 
requirements,  NHTS>  i 
important  that 
with  Information  that 
among  manufacturers . 
confusing  tixconsum*  rs 
provided  with  conten  t 
determined  on  a 
manufacturer,  but  ttu 
"carline"  varied 
manufacturers. 

While  NHTSA  has 
reasons  stated  above, 
determinations  may 
country  of  assembly 
additional  subdivisioii 


reiu 


consul  tiers 


me    m  any  way 
to  being 
ementing 
Its  that  are 
statutory 

also  believes  it  is 

be  provided 
is  consistent 
It  would  be  very 

if  they  were 
information 

basis  by  each 
mecming  of 
subsfantially  among 


:oncluded.  for  the 
that  carline 

be  based  on 

t  recognizes  that 

of  carlines  by 


EOt 


coimtry  of  manufacture  would  result  in 
content  labeling  information  that  is 
more  representative  of  the  individually 
labeled  vehicles.  NHTSA  does  not 
believe  it  would  be  appropriate  to- 
permit  imlimited  additional  information 
to  be  provided  on  the  label,  since  such 
additional  information  could  result  in 
an  "overload"  to  consinners  and  dilute 
the  impact  of  the  required  information. 
However,  given  the  potential 
significance  of  the  impact  that  assembly 
of  a  carline  in  both  the  U.S/Canada  and 
other  countries  may  have  on  the 
representativeness  of  the  carline 
information  provided  on  the  label, 
NHTSA  has  decided  to  permit,  but  not 
require,  the  following  adifitional 
statement  to  be  provided  on  the  label: 

This  carline  is  assembled  in  the  U.S.  and/ 
or  Canada,  and  in  (Insert  name  of  each  other 
conntryi.  The  U.S. /Canadian  parts  content  for 
the  portion  of  the  carline  assembled  in  rTnsert 
name  of  country,  treating  the  U.S.  and 
Canada  together,  i.e.,  U.S./Canada)  i» 
[ 1%. 

The  agency  is  specifying- specific 
language  for  the  optional  information  to 
ensure  that  it  is  both  brief  and  easily 
understood,  as  well  as  to  maintain 
consistency  among- manufacttuvrs.  If  a 
manufacturer  chooses  to  provide  this 
optional  information,  the  information 
must  be  provided  at  the  end  of  the  label, 
as  part  of  die  explanatory  note. 
Moreover,  if  the  additioBaf  information 
is  provided  for  some  vehicles  within  a 
carline,  it  must  be  provided  for  ail 
vehicles  vrithin  the  carline.  Otherwise, 
a  manufactiuer  might  provide  the 
additional  infbrmatioB  only  for  the 
portion  of  the  carline  wbiek  has  higher 
U.S./Canadian  parts  content. 

NHTSA  believes  that  permitting  but 
_  not  requiring  manufeetursrs  to  provide 
this  additional  information  is 
appropriate  in  light  of  th«  statutory 
requirement  that  the  implementing 
regulation  "provide  to  the  ultimate 
purt^aser  the  best  and  most 
imderstfflidaUe  infonnatioii  possible 
about  die  foreign  and  U.S./Canada 
origin  of  the  equipment  of  such  vehicles 
without  imposing  costly  and 
unnecessary  burdens  on  the 
manufacturers."  The  agency  believes 
that  the  usefulness  of  tibe  additional 
informarion  to  consumers  is  not  of  a 
level  that  justifies  requiring  it,  but  is 
sufficiently  usefid  that  manufacturers 
should  be  permitted  to  provide  it  if  they 
so  choose. 

Other  issues  related  to  the  definition 
of~"Cajiiae. "  NHTSA  received  a  number 
of  comments  concerning  whether  engine 
types,  body  styles,  and/or  drive  systems 
should  be  considered  in  making  carline 
determinations.  The  agency  notes  that 
these  factors,  unlike  country"  of 


assembly,  are  related  to  degree  of 
commonality  in  construction. 

As  discussed  above,  AAMA  argued 
that  to  maintain  consistency  among 
Federal  regulations  and  to  mininuze  the 
administrative  burden,  the  definitions 
and  interpretatkoi  of  "carline"  used  for 
the  Labeling  Act  should  be  the  same  as 
those  used  for  CAFE.  That  organization 
stated  that  there  should  be  no  fiirther 
segregation  of  cadines  by  engine  type, 
and  that  light  trucks  sheiuld  not  be 
divided  by  type  of  driveline.  According 
to  AAMA,  these  separations  wtmld  not 
provide  more  meanmgfid  information  to 
the  consumer.  That  commenter  stated 
that  items  such  as  Awheel  drive  and 
engine  types  are  customer  options  and 
should  not  be  used  to  differentiate 
carlines.  AAMA  noted  that  difiersnces 
in  engine  sourcing  will  be  reflected  on 
the  label  under  country  of  origin  of  the 
engine.  AAMA  stated  that  it  supports 
the  ag^icy's  proposal  not  to  subdivide 
the  carline  definition  for  sedans  aod 
station  wagons  or  fiiel  economy  model 
types.  It  argued  that  adding  more 
characteristics  to  define  carline  would 
increase  the  compliance  costs  to  the 
vehicle  manufacturer,  would  not  add 
any  value  to  the  label,  and  would 
confiise  the  customer.  It  stated  that  the 
proposed  definition  should  be  revised 
by  deleting  a  sentence  stating  that  2- 
wheel  and  4-wheel  drive  versions  of 
light  trucks  are  treated  as  sejiaiate 
carUnes,  and  by  replacing  a  reference  to 
"utility  vehicles"  with,  the  term  "specif 
purpose  vehicles." 

Toyota  argued  that  manufacturers 
should  have  the  option  of  separating 
carlines  by  engines  and  by  drive     - 
systems.  That  manufacturer  stated  that  ' 
such  separations  would  further  the  Act's 
purpose  of  providing  the  consumer 
information  on  equipment  content,  by 
giving  consumers  more  precise  coiUent 
information  for  the  particular  model 
being  considered  for  purchase.  Toyota 
stated  that  because  this  would  create  an 
additional  burden,  it  should  be  at  the 
option  of  the  manufacturer. 

Honda  stated  that  it  supports 
differentiating  carlines  by  engine  type, 
because  such  separation  would  improve 
the  accuracy  of  the  information  on  the 
label.  That  company  stated  that  sourcing 
of  parts  may  be  different  for  different 
engine  types.  Honda  indicated  that  it 
strongly  supports  retaining  station 
wagons  within  the  carline  of  the  same 
name,  consistent  with  EPA's  inclusion 
of  station  wagons  within  the  carline  of 
the  same  name  for  purposes  of 
computing  the  carline's  domestic 
content  for  CAFE. 

BMW  stated  that  with  respect  to 
differentiating  carUne  by  engine  type 
and  drive  type,  it  believes  the  relevant 
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portion  of  the  carline  definition  is  for 
the  purpose  of  providing  relief  to 
manufacturers  rather  than  imposing  a 
requirement  on  them.  It  stated  that  it 
believes  that  using  the  definition 
verbatim  bom  the  legislation  and 
allowing  manufacturers  discretion  to 
decide  which  models  to  include  in  the 
carline  calculations,  in  conjunction  with 
clarification  from  the  manufacturer  of 
the  models  that  were  used  in  the 
calculations,  would  result  in  the  best 
and  most  accurate  information  to 
potential  consumers. 

Nissan  stated  that  it  believes  carlines 
should  not  be  separated  by  engine  types, 
body  styles  or  drive  systems.  According 
to  that  manufacturer,  it  would  take  a 
major  change  in  the  foreign  content  of 
those  parts  to  resuh  in  a  significant  • 
change  in  carline  content  percentages. 
Nissan  stated  that  additional  calculation 
and  the  resulting  record  keeping 
requirements  by  engine  types,  body 
styles,  and  drive  systems  would  impose 
a  significant  administrative  burden  on 
manufacturers,  and  would  not  result  in 
an  appreciable  increase  in  the  accuracy 
of  the  content  information  on  the  label. 
■  After  considering  the  comments, 
NHTSA  has  concluded  that  engine  types 
and  drive  systems  should  not  be 
considered  in  making  carline 
determinations.  These  featvu-es  are 
typically  customer  options  for  particuleir 
make/models,  similar  to  options  related 
to  level  of  decor.  The  agency  believes 
that  these  features  are  too  insignificant 
to  be  considered  in  making  carline 
determinations,  i.e.,  if  vehicles  are 
essentially  the  same  except  for  the  fact 
that  one  has  a  larger  engine  of  4-wheel 
drive,  there  is  sufficient  commonality  of 
construction  that  the  vehicles  should  be 
in  the  same  carline.  NHTSA  does  not  - 
believe  that  a  manufacturer  option 
should  be  provided  in  this  area,  because 
it  could  confuse  consumers  if  "carline" 
has  a  different  meaning  for  different  - 

vehicles.  Moreover,  the  agency  believes      i 
that  separation  by  engine  type  and  drive 
system  would  be  unlikely  to  have  a  i 

significant  impact  on  the  content  i 

percentages  provided  on  the  label.  ■  ( 

The  agency  also  generally  agrees  with     i 
AAMA  that,  to  maintain  consistency  i 

among  Federal  regulations  and  to  1 

minimize  the  administrative  burden,  the  I 
definitions  and  interpretation  of  ; 

"carline"  used  for  the  Labeling  Act  t 

should  be  the  same  as  those  used  for  ^  i 
CAFE.  NHTSA  notes  that  station  1 

wagons  are  included  in  the  same  carline  { 
as  similar  sedans,  as  in  CAFE.  This  j 

follows  from  section  210's  language  that  j 
carline  is  not  generally  distinguished  by  ' 
such  characteristics  as  roof  line,  except  i 
for  light  duty  trucks.  Consistent  with  j 

CAFE,  special  purpose  vehicles,- vans         ( 
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portion  of  the  carline  definition  is  for 
the  purpose  of  providing  relief  to 
manufacturers  rather  than  imposing  a 
requirement  on  them.  It  stated  that  it 
believes  that  using  the  definition 
verbatim  from  the  legislation  and 
allowing  manufacturers  discretion  to 
decide  which  models  to  include  in  the 
carline  calculations,  in  conjunction  with 
clarification  from  the  manufacturer  of 
the  models  that  were  used  in  the 
calculations,  would  result  in  the  best 
and  most  accurate  information  to 
potential  consumers. 

Nissan  stated  that  it  believes  carlines 
should  not  be  separated  by  engine  types, 
body  styles  or  drive  systems.  According 
to  that  manufacturer,  it  would  take  a 
major  change  in  the  foreign  content  of 
those  parts  to  resuU  in  a  significant  • 
change  in  carline  content  percentages. 
Nissan  stated  that  additional  calculation 
and  the  resulting  record  keeping 
requirements  by  engine  types,  body 
styles,  and  drive  systems  would  impose 
a  significant  administrative  burden  on 
manufacturers,  and  would  not  result  in 
an  appreciable  increase  in  the  accuracy 
of  the  content  information  on  the  label. 
■  After  considering  the  comments, 
NHTSA  has  concluded  that  engine  types 
and  drive  systems  should  not  be 
considered  in  making  carline 
determinations.  These  features  are 
typically  customer  options  for  particular 
make/models,  similar  to  options  related 
to  level  of  decor.  The  agency  believes 
that  these  features  are  too  insignificant 
to  be  considered  in  making  carline 
determinations,  i.e.,  if  vehicles  are 
essentially  the  same  except  for  the  fact 
that  one  has  a  larger  engine  of  4-wheel 
drive,  there  is  sufficient  commonality  of 
construction  that  the  vehicles  should  be 
in  the  same  carhne.  NHTSA  does  not  - 
beheve  that  a  manufacturer  option 
should  be  provided  in  this  area,  because 
it  could  confuse  consumers  if  "carline" 
has  a  different  meaning  for  different 
vehicles.  Moreover,  the  agency  believes 
that'separation  by  engine  type  and  drive 
system  would  he  unlikely  to  have  a 
significant  impact  on  the  content 
percentages  provided  on  the  label. 

The  agency  also  generally  agrees  with 
AAMA  that,  to  maintain  consistency 
among  Federal  regulations  and  to 
minimize  the  administrative  burden,  the 
definitions  and  interpretation  of 
"carline"  used  for  the  Labeling  Act 
should  be  the  same  as  those  used  for 
CAFE.  NHTSA  notes  that  station 
wagons  are  included  in  the  same  carline 
as  similar  sedans,  as  in  GAFE.  This 
follows  from  section  210's  language  that 
carline  is  not  generally  distinguished  by 
such  characteristics  as  roof  line,  except 
for  light  duty  trucks.  Consistent  with 
CAFE,  special  purpose  vehicles,- vans 


and  pickup  trucks  are  considered  to  be 
in  different  carlines. 

b.  Final  assembly/final  assembly 
point.  Section  210  provides  that  costs 
incurred  at  the  final  assembly  point  and 
beyond,  including  the  costs  of  assembly 
and  labor,  are  not  included  in  the 
calculation  of  parts  content.  NHTSA 
noted  in  the  NPRM  that  manufacturers 
may  conduct  some  pre-assembly 
operations,  e.g.,  production  of 
equipment,  at  the  same  location  as  final 
assembly.  The  agency  tentatively 
concluded  that  such  operations  should 
be  treated  the  same  as  the  operations  of 
an  allied  supplier.  The  agency  proposed 
to  specify  a  particular  phase  in  the 
assembly  process,  for  both  the  body  and 
chassis,  that  wouldmark  the  beginning 
of  final  assembly.  This  was  reflected  in 
specific  proposed  definitions  for  "final 
assembly"  and  "final  assembly  point." 

AAMA  stated  that  under  NHTSA's 
proposal,  the  painted  body  and  chassis 
would  be  considered  a  substrate  to 
which  passenger  motor  vehicle 
equipment  is  attached  to  produce  a 
finished  vehicle.  AAMA  stated  that  this 
approach  is  contrary  to  the  generally 
accepted  definition  of  the  passenger 
motor  vehicle  equipment  assembly 
process.  That  organization  agreed, 
however,  that  the  production  of  certain 
equipment  at  the  final  assembly  point 
should  not  be  considered  part  of  final 
assembly  but  should  instead  be 
included  in  the  valuation  of  the  motor 
vehicle  equipment  and  content 
calculations. 

AAMA  recommended  that  the  agency 
define  "final  assembly"  to  include  all 
operations  involved  in  the  assembly  of 
the  vehicle  performed  at  the  final 
assembly  point,  including  but  not 
limited  to  assembly  of  body  panels, 
painting,  final  chassis  assembly,  and 
trim  installation,  except  engine  and 
transmission  fabrication  and  assembly 
and  the  fabrication  of  motor  vehicle 
equipment  components  produced  at  the 
same  final  assembly  point  using 
stamping,  machining  or  molding 
processes.  AAMA  stated  that  its 
definition  is  consistent  with  the  statute 
and  an  improvement  over  the  proposal 
in  that  it  (1)  eliminates  the  conflict 
between  regulations  and  normal 
business  practice,  (2)  eliminates  the 
ability  of  a  manufacturer  to  generate  a 
considerable  amount  of  U.S./Canadian 
value  added  for  the  assembly  operation 
that  the  proposed  regulations  would 
allow  prior  to  the  "final  assembly."  (3) 
eliminates  ability  of  a  manufacturer  to 
shift  value  added  simply  by  establishing 
"transfer"  prices  for  all  of  the  passenger 
motor  vehicle  equipment  that  is 
produced  prior  to  "final  assembly,"  and 
(4)  eliminates  the  burden  on  a 


manufacturer  associated  with  changing 
systems  simply  to  meet  NHTSA's 
proposed  definition. 

AAMA  also  recommended  that  the 
agency  change  the  proposed  definition 
of  final  assembly  point,  in  a  manner 
consistent  with  its  recommendation 
concerning  the  definition  of  final 
assembly.  That  commenter  also  stated 
that  the  proposed  definition  creates 
ambiguity  by  introducing  the  term  "pre- 
final  assembly."  and  that  the  proposed 
regulation  does  not  state  how  this 
equipment  is  to  be  treated  for 
determining  origin.  AAMA 
"recommended  a  specific  definition  for 
"final  assembly  point." 

Ford  stated  that  it  agrees  that  in-plant 
pre-assembly  and  manufacturing  should 
be  included  in  the  domestic  and  foreign 
content  of  the  vehicle  and  the  value 
treated  as  operations  of  an  allied 
supplier.  It  argued,  however,  that  the 
proposed  definition  of  "final  assembly" 
goes  beyond  the  point  that  most 
manufacturers  track  parts  cost.  Ford 
stated  that  operations  performed  at  the 
final  assembly  point,  including  body 
assembly  and  painting,  are  usually  not 
contained  in  the  manufacturer's  final 
assembly  bill  of  material.  Ford  argued 
that  in-plant  pre-assembly  should 
include  only  machining,  stamping, 
molding  operations,  and  engine  or 
transmission  assembly. 

AIAM  stated  that  the  point  of  final 
assembly  should  he  considered  to  be  no 
sooner  than  the  point  at  which  the 
engine  and  vehicle  body  are  fastened 
together.  That  organization  argued  that 
the  Labeling  Act  defines  final  assembly 
as  the  time  when  "all  component  parts 
necessary  to  the  mechanical  operation 
of  such  automobile  are  included." 
AIAM  stated  that  the  proposed 
definition  would  defy  the  stated  intent 
of  the  Act  and  defy  all  conventional 
wisdom  with  respect  to  the  autnmotive 
manufacturing  process. 

Toyota  also  argued  that  the  point  of 
final  assembly  should  be  considered  to 
be  no  sooner  than  the  point  at  which  the 
engine  and  vehicle  body  are  fastened 
together.  It  stated  that  for  any  vehicle, 
regardless  of  the  sequence  of  assembly 
operations,  there  is  always  a  point 
where  the  engine  is  united  with  the 
body.  According  to  Toyota,  section 
210(0(14)  defines  point  affinal 
assembly  in  terms  of  completeness.  That 
commenter  argued  that  the  proposed 
final  assembly  points  for  the  body  and 
chassis  are  inconsistent  with  the  Act 
because  all  component  parts  necessary 
to  the  mechanical  operation  of  the 
vehicle  are  not  yet  present  and  included 
with  the  vehicle  at  those  points. 

Toyota  also  stated  that  the  point  of 
final  assembly  must  serve  as  the  point 
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before  which  assembly  labor  is  included 
in  the  calculation  and  after  which  it  is 
not.  That  manufacturer  stated  that  the 
proposed  regiilatimi  is  not  clear  with 
respect  to  wheth^  laJxv  used,  in 
manufacturing  the  bari\'  after  the  point 
at  which  it  emerges  foom  painting  bitf 
before  it  is  attached  tik  the  chassis  or 
cradle  is  included  or  Excluded.  Toyota 
stated  that  only  by  specifying  a  single 
point  of  final  assembly  can  this 
technical  problem  be  solved. 

Several  other  £orei^  vehicle 
manufacturers  made  similar  comments. 
Nissan  stated  tiiat  an  appropriate  point 
to  be  identified  as  tha  beginning  of  final 
assembly  is  the  moment  in  the 
pnxiueticn  process  ji|Bt  b^oie  the 
attachment  ot  the  engine  and  drive  train 
to  the  chasais.  Mitsufai^  stated  that  tlie 
point  where  final  assembly  begins 
should  be  defined  as  (lie  point  at  which, 
the  engine  and  body  4ie  fastened. 
According  to  tliat  company,  this  would 
be  more  consistent  with  the  agency's 
proposed  definition  oi  "final  assembly 
point,"  where  all  coniponents  and  parts 
necessary  to  the  mechanical  operation 
of  such  automobile  ana  included. 

Honda  took  a  different  position  in  its 
comment.  That  manufacturer  stated  that 
it  strongly  supports  ti|e  agency's 
proposal  to  treat  in'-h^use  production  of 
parts  and  components  as  if  the 
equipment  were  produced  by  an  allied 
supplier.  Honda  stated  that  this  is 
necessary  for  consistelicy  stmong 
manufacturers.  Noting  that  the  agency 
proposed  to  define  final  assembly  point 
as  a  particular  phase  in  the  assembly 
process,  Honda  stated  that  the  proposed 
treatment  o.  his  issu^  is  sensible. 
According  to  that  ma^ufactuier, 
defining  "final  assembly  point"  as  the 
moment  in  the  proce«  at  which,  the 
body  leaves  the  paint  shop  is  generally 
appropriate.  Howeveii  Honda  requested 
clarification  of  this  definition  with 
respect  to  the  substantial  additional 
"pre-final  assembly'  Work  that  remains 
to  be  performed  on  its  vehicles'  doors 
after  the  body  leaves  tiie  paint  shop. 
Honda  argued  that  dopr  subassembly 
labor  should  be  included  within 
computation  of  U.S./(tanadian  value 
added,  and  stated  tha^  it  assumes  this 
subassembly  labor  would  be  included 
under  the  proposed  regulation  because 
the  work  is  performed  off  the  main 
assembly  hne.  J 

BMW  stated  that  Nl 
defined  "final  assemq 
the  body  as  the  point  I 
leaves  the  p  int  shop.  That  company 
commented  that  this  eortion  of  the 
definition  is  v»y  preeise  and  that  the 
costs  associated  with  it  will  likely  be 
similar  between  manUfactiirers 
regardless  of  painting  process  or  vehicle 


SA's  proposal 
y"  with  regard  to 
t  which  the  body 


design.  BMW  commented,  however, 
with  regard  to  definition  of  final 
assembly  of  the  chassis,  that  it  believes 
a  manufacture  would  be  able  to  talkff 
the  assembly  process  to  take  advantage 
of  the  definition  and  alter  its  Celine's 
part  content  percentages.  That  company 
stated  that  this  poitioa  oi  the  definition 
employs  the  point  at  which  the  engine 
and  transmission  are  placed  on  the 
chassis  frame  or  on  the  assembly  cradle. 
According  to  BMW,  because  this  point 
can  be  varied,  a  manufacture'  would 
have  the  opportunity  to  install  or  not 
install  equipm^it  such  as  the  brake 
^stem  including  ABS,  wheels  and  tires, 
and  interior  components  and  trim. 
BMW  commaited  that  a  manufactuirar 
could  choose  to  install  the  engine  last, 
essentially  including  all  labor  and 
overhead  in  its  psts  content 
calculations.  BMW  recommended  di^ 
the  agency  investigate  assembly 
processes  and  include  a  more  definitive 
point  to  stop  including  costs  associated 
with  the  chassis  assembly. 

NHTSA  believes  that  tne  comments 
concraning  the  {utiposed  defimtions  for 
"final  assembly"  and  "final  assembly 
point"  raise  two  important,  related 
issues:  (1)  What  operations  should  be 
considered  tabe  part  of  "final 
assembly"  and  thierefiare  excluded  from 
parts  content  calculations,  and  (2) 
Whether  the  proposed  regulation 
distinguishes  such  operations  in  a 
manner  that  is  appropriate  for  all 
manufacturras.  As  discussed  beiow, 
after  considering  the  comments  in  light 
of  these  two  issues,  the  agency  has 
concluded  that  definitions  along  the 
lines  of  those  recommended  by  AAMA 
should  be  adopted. 

The  starting  place  for  resolving  the 
question  of  wh^  operations  should  be 
considered  to  be  piart  of  "final 
assembly"  and  thJere&jre  excluded  fi'om 
parts  content  calculations  is  the 
language  of  the  Labeling  Act  The  Act 
includes  several  relevant  sections.  First, 
section  210(b)(1)(A)  provides  that  the 
label  must  indicate  "the  percentage  (by 
value]  of  passaiger  motor  vehicle 
equipment  installed  in  such  vehicle 
within  a  carline  which  originated  in  the 
United  States  and  Canada  *  *   *." 
Second,  section  210(f)(10)  provides  tbat 
"(c)osts  incurred  or  profits  made  at  the 
final  vehicle  assembly  point  and  beyond 
(i.e.,  advertising,  assembly,  labor, 
interest  payments,  profits,  etc.)  shall  not 
be  included  in  [the  calculation  of  value 
added  in  tlie  United  States  and 
Canada]."  Third,  section  210(f}(14) 
defines  " final  assen^iy  point"  as  "the 
plant,  factory,  or  other  fdace  at  which,  a 
new  passengermotor  vehicle  is 
produced  or  assembled  by  a 
manufacturer  and  from  which  such 


vehiclie  is  delivered  to  a  dealer  or 
importer  in  such  a  condition  that  all 
component  parts  necessary  to  the 
mechanical  operatioa  ef  such 
automobile  are  included  witk  suck 
vehicle*   *  *."  (Emphasis  added.). 

While  final  assembly  point  can  be 
considered  as  either  a  physical  place  or . 
a  phase  in  the  assembly  process,  it  is 
significant  that  section  210-  defines  it  as 
a  place,  i.e.,  the  plant,  factory,  or  other 
place  at  which  a  new  vehicle  is 
produced  or  assembled.  Thus,  looking  at 
the  plain  language  of  section  210, 
assembly  and  labor  costs  "at"  the  plant, 
factory  or  other  place  at  which  a  new 
vehicle  is  assembled  are  excluded  from 
parts  content  calculations. 

It  is  also  significant  that  the  language 
in  section  210(f)(14]  about  the  vehicle 
being  in  such  a  condition  that  "all 
component  parts  necessary  to  the 
mechanical  operation  of  such 
automobile  are  included  with  such 
vehicle"  refers  to  the  vehicle  when  it 
leaves  the  final  assembly  point  far 
delivery  to  a  dealer  or  importer.  In 
citing  this  language  for  the  propositiini 
that  "final  assembly"  is  defined  in  terms 
of  completeness,  AIAM  and  Toyota 
confuse  the  completion  of  final 
assembly  with  die  final  assembly 
process.  Section  210(1^(14)  defines 
"final  assembly  jjoint"  as  the  plant, 
factory,  or  other  place  at  which  a 
vehicle  is  "produced  or  assembled"  by 
a  manufacturer.  All  of  the  operations 
that  make  up  the  production  or 
assembly  process  »e  part  of  final 
assembly.  There  is  no  basis  to  interpret 
section  210(f)(10)'s  reqtdreraeiit  that 
assembly  and  labor  costs  incurred  "at 
the  plant,  factory  or  other  place"  at 
which  a  new  vehicle  is  assembled  only 
applies  to  the  costs  associated  with  the 
last  step  in  completing  the  vehicle. 

Since  section  210  expressly  provides 
that  assembly  and  labor  costs  at  the 
plant,  factory  or  other  place  at  which  a 
new  vehicle  is  assembled  are  excluded 
from  parts  content  calculatloBS,  NHTSA 
believes  that  all  assembly  and  labor 
costs  that  are  ordinarily  associated  with 
final  assembly  must  be  excluded. 
However,  the  agency  believes  that  the 
costs  associated  with  parts  production 
that  may  occur  at  a  final  assembly  plant 
should  not  be  excluded  &om  parts 
content  calculations.  The  agency  notes 
the  following  argument  made  by  the 
UAW  in  commenting  on  the  request  tor 
conuneirts: 

The  definition  ot  passenger  motor  vehicle 
equipment  in  section  210(fl(4)  of  the  statu  t» 
refers  to  components  "received  at  the  final 
vehicle  assembly  point"  Section  2Tt){f)(14) 
then  goes  on  to  define  "final  assembiy  point" 
as  nieaning  "the  plant,  bctory,  or  other  place 
at  which  a  new  passenger  motor  vehicle  is 


produced  or  a««embied  *  *  *."  (Emphasis 
in  UAW  rnmmPTit )  vVe  t>eMeve  these 
definitions  can  anci  should  be  interpreted 
liberally  to  include  parts  and  components 
which  are  buih  ~in-honse"  within  the  scope 
of  "passengw  nrotor  vehicle  equipmeirt." 
Even  though  sncfa  parts  ttnd  components  may 
be  built  in  the  same  maitufacturing  &cihty, 
they  are  stili  bnih  in  t  different  "place"  than 
where  the  vehicles  are  actually  assembled 
(i.e.,  in  a  dif&ient  department  or  operation 
within  the  plant)  *   *   *.  (T)iie  underlying 
purpose  of  the  statute  is  to  distinguish 
between  labor  performed  in  the  final 
assembly  of  a  vehicle  and  the  value  of  the 
parts  which  go  into  the  vehicle.  Inchiding 
"in-house"  parts  does  net  do  violence  to  this 
distinctioB.  • 

NHTSA  agrees  with  this  comment  of 
the  UAW.  A  failure  to  consider  parts 
produced  at  the  final  assembly  plant  as 
"passenger  motor  vehicle  equipment" 
would  result  In  significant  differences 
among  manufiBcturers.  Further,  if  a  plant 
were  very  highly  integrated,  it  could 
result  in  a  situation  where  the  parts 
content  percentages  do  not  reflect  the 
greater  number  of  a  vehicle's  parts. 

At  the  same  time,  however,  NHTSA 
must  give  fiiU  effect  to  the 
Congressional  intent  to  exclude  the 
costs  of  final  assembly  from  parts 
content  calcuiations.  The  agency 
believes  that  the  best  way  to  accomplish 
this  is  the  method  suggested  by  AAMA: 
define  finakassembly  to  include  all 
operations  involved  in  the  assembly  of 
the  vehicle  performed  at  the  final 
assembly  point  (the  final  assembly 
plant),  including  but  not  limited  to 
assembly  of  body  panels,  painting,  final 
chassis  assembly,  and  trim  installation, 
except  engine  and  transmission 
fabrication  ainl  assembly  and  the 
fabrication  of  motor  vehicle  equipment 
components  produced  at  the  same  final 
assembly  point  using  stamping, 
machining  or  molding  processes. 
Under  this  approach,  all  costs 
incurred  at  the  final  assembly  plant  are 
excluded  except  for  those  that  are 
incurred  in  producing  either  enginesy 
transmissions  or  in  producing  parts 
using  forming  processes  such  as 
stamping,  machining  or  molding.  In 
addition  to  ensuring  that  fiiwl  assembly 
costs  are  excluded  as  required  by 
section  210,  the  agency  also  believes 
that  a  definition  along  these  lines  is 
much  clearer  than  the  proposed 
definition.  For  example,  this  type  of 
definition  will  not  raise  issues 
concerning  whether  a  part  is  assembled 
on  the  main  assembly  line  or  off  of  it. 

NHTSA  cannot  accept  the 
recommendatiOTi  of  foreign  vehicle 
manufacturers  to  define  final  assembly 
as  starting  at  the  time  when  the  engine 
and  body  are  fastened  together.  Under 
such  a  definition,  manufacttirers  could 
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produced  or  »s«Mnbled  *  *  *."  (Empbasis 
in  UAW  rnmmpwt )  vVe  believe  these 
definitions  can  and  should  be  interpreted 
liberaHy  to  include  parts  and  componeats 
which  are  birih  ~tn-house"  within  the  scope 
of  "passenger  motor  vehicte  equipment." 
Even  thou^  sDcb  parts  and  components  may 
be  built  in  tlis  same  maitufacturing  Eacilifty, 
they  are  still  buih  in  s  different  "place"  than 
where  the  vehicles  are  actually  assembled 
(i.e.,  in  a  different  department  or  operation 
within  the  plant)  *   *   *.  (T)he  underlying 
purpose  of  the  statute  is  to  distinguish 
between  labor  performed  in  the  final 
assembly  of  a  vehicle  and  the  value  of  the 
parts  which  go  into  the  vehicle.  Inchiding 
"in-house"  parts  does  not  do  violence  to  this 
distinction.  • 

NHTSA  agrees  with  this  comment  of 
the  UAW.  A  failure  to  consider  parts 
prodiiced  at  the  final  assembly  plant  as 
"passenger  motor  vehicle  equipment" 
would  resuh  in  significant  differences 
among  manufacturers.  Further,  if  a  plant 
were  very  highly  integrated,  it  could 
result  in  a  situation  where  the  parts 
content  percentages  do  not  reflect  the 
greater  number  of  a  vehicle's  pasts. 

At  the  same  time,  however,  NHTSA 
must  give  fuU  effect  to  the 
Congressional  intent  to  exclude  the 
costs  of  final  assembly  from  parts 
content  calculations.  The  agency 
believes  that  the  best  way  to  accomplish 
this  is  the  method  suggested  by  AAMA: 
define  finaiassembly  to  include  all 
operations  involved  in  the  assembly  of 
the  vehicle  performed  at  the  final 
assembly  point  (the  final  assembly 
plant),  including  but  not  limited  to 
assembly  of  body  panels,  painting,  final 
chassis  assembly,  and  trim  installation, 
except  engine  and  transmission 
fabrication  and  assembly  and  the 
fabrication  of  motor  vehicle  equipment 
components  produced  at  the  same  final 
assembly  ptvbat  using  stamping, 
machining  or  molding  processes. 
Under  this  approach,  all  costs 
incurred  at  the  final  assembly  plant  are 
excluded  except  for  those  that  are 
incurred  in  producing  either  engines/ 
transmissions  or  in  producing  parts 
using  forming  processes  such  as 
stamping,  machining  or  molding.  In 
addition  to  ensuring  that  final  assembly 
costs  are  excluded  as  required  by 
section  210,  the  agency  also  believes 
that  a  definition  along  these  lines  is 
much  clearer  than  the  proposed 
definition.  For  example,  this  type  of 
definition  will  not  raise  i^ues 
concerning  whether  a  part  is  assembled 
'  on  the  main  assembly  line  or  off  of  it. 
NHTSA  cannot  accept  the 
recommendatitHi  of  foreign  vehicle 
manufacturers  to  define  final  assembly 
as  starting  at  the  time  when  the  engine 
and  body  are  fastened  together.  Under 
such  a  definition,  manufactxirers  could 


add  the  engine  to  the  body  as  the  last 
step  in  assenbling  the  vehicle,  thereby 
reducing  final  assooErbiy  costs  to  a 
nullity.  Such  an  approach  would  be 
inconsistent  with  the  statutory 
requirement  to  exclude  assembly  and 
labor  costs  at  the  final  assembly  plant 
from  parts  coolent  calculations. 

The  agency  believes  that  a  similar 
problem  could  occur  under  the 
proposed  definitions  for  final  assembly 
and  final  assembly  point.  As  suggested 
by  BMW's  comment,  manufacturefs 
could  tailor  the  assembly  process  to  take 
advantage  of  the  definition.  This  could 
also  reduce  the  costs  of  final  assembly 
to  a  value  close  to  a  nullity. 

NHTSA  notes  that  the  cost  of  painting 
the  vehicle  body  is  consideped  to  be  part 
of  the  cost  of  final  assembly  under  tl» 
definitions  being  adopted  for  the  final 
rule,  assuming  that  it  occurs  at  the  final 
assembly  plant.  WIuIb  this  is  a  different 
result  than  under  the  proposed 
definitions,  the  agency  believes  it  is 
appropriate  since  painting  is  an 
operation  that  occurs  at  essentially  all 
final  assembly  plants. 

The  agency  also  notes  that  the  fact 
that  final  assembly  labor  and  other  costs 
are  not  included  in  parts  content 
percentages  does  not  mean  that  they  are 
not  reflected  on  the  label.  The  origin  of 
these  costs  is  reflected  in  the  portion  of 
the  label  which  states  the  final  assembly 
point  by  city,  state  and  country. 

c.  Passenger  motor  vehicle  equipment. 
Section  21(Hf)(4)  provides  that  the  term 
passenger  motor  vehicle  equipment 
means  "any  system,  subassembly,  or 
component  received  at  the  final  vducle 
assembly  point  for  iitstallaUon  on,  or 
attachment  to.  such  vehicle  at  the  time 
of  its  initial  shipment  by  the 
manufacturer  to  a  dealer  for  sale  to  an 
ultimate  purchaser."  That  section  also 
provides  that  the  term  does  not  include 
"minor  parts,  such  as  attachment 
hardware  (nuts,  bohs,  clips,  screws, 
pins,  braces,  etc.)  and  snch  other  similar 
items"  as  may  be  prescribed  by  rule. 

Dealer-  anil  port-installed  equipment. 
NHTSA  tentatively -concluded  in  the 
NPRM  that  dealer-  or  port-installed 
op>tiona)  equipment  should  be  excluded 
from  content  calculations.  The  agency 
noted  that  the  definition  of  passenger 
motor  vehicle  equipment  in  section 
210(fK4)  is  limited  to  equipment 
delivered  to  the  manufacturer's  final 
assembly  point  for  installation  cm,  or 
attachment  to,  a  vehicle  at  the  time  of 
its  initial  shipment  by  the  manufacturer 
to  a  deafer.  NHTSA  noted  further  that 
equipment  sent  directly  to  dealeis  or 
ports  is  never  sent  to  the  manufacturer's 
final  assembly  poinL 

Ford  stated  that  it  agrees  that  dealer- 
and  port-installed  items  of  equipment 


should  be  excluded  fitxn  content 
calculations  since  they  do  not  come 
within  dw  static ory  definition  of 
passenger  motor  vehicle  equipment 
That  company  added,  however,  that  the 
agency  sluuld  teserve  tbe  option  to 
address  this  issue  if  it  appears  that  any 
manufacturer  is,  to  a  significant  degree, 
installing  options  beyond  the  final 
assembly  point. 

AIADA  staled  that  it  strongly  supports 
the  tentative  conclusion  that  dealer-  or 
port-installed  optional  equipment 
should  be  excluded  from  content 
calculations.  That  wganization  stated, 
however,  that  the  definition  of 
passenger  motor  \-ehicle  equipment 
should  be  clarified.  AL^DA  argued  that 
while  the  authors  of  the  Label^g  Act 
may  have  attempted  to  exclude  port- 
installed  and  dealei -installed  parts  such 
as  air  conditioners,  wheels  and  stereo 
systems,  the  words  "for  installation  on. 
or  attachment  to.  such  vehicle  at  the 
time  of  its  initial  shipment  by  the 
manufacturer  to  a  dealer"  may  not  be 
interpreted  to  exclude  these  parts. 
AIADA  suggested  adding  the  words 
"and  installed  on"  to  the  definitiotn,  i.e., 
components  received  at  final  assembly 
point  for  installation  on.  or  attachment 
to.  and  installed  on  such  vehicle. 

After  considering  the  comments. 
NHTSA  continues  to  beheve  that  deakr- 
or  port-installed  optional  equipment 
should  generally  be  excluded  from 
content  calculations  since  such 
equipment  is  ordinarily  not  received  at 
the  final  assembly  point  However,  the 
agency  does  not  agree  with  AL^DA's 
suggested  clarification.  That 
organizatitjn  appears  to  be  referring  to 
equipment  which  is  received  at  the  final 
assembly  point  and  travels  with  the 
vehicle  to  the  dealer,  where  the  final 
installation  is  made.  NHTSA  bt>lreves 
that  such  equipment  does  fall  within  the 
definition  of  motor  vehicle  equipment. 
i.e.,  it  is  received  at  the  final  vehicle 
assembly  point  for  installation  on,  or 
attachment  to,  such  vehicle  at  the  time 
of  its  initial  shipment  by  the 
manufacturer  to  a  dealer  for  sale  to  an 
ultimate  purchaser.  The  agency  views 
the  fact  that  the  equipment  travels  with 
the  vehicle  as  a  form  of  attachment  to 
the  vehicle. 

Exclusion  of  minor  parts.  The  agency 
tentatively  concluded  in  the  NPRM  that 
all  parts  received  at  the  final  assembly 
point,  including  f>aint,  sealers  and 
solvents,  are  to  be  included  as 
"equipment"  for  purposes  of  the 
Labeling  Act,  with  the  exception  of  the 
minor  parts  specified  in  the  statute. 
However.  NHTSA  encouraged 
commenters  to  suggest  other  specific 
minor  parts  that  should  be  excluded, 
and  to  comment  on  whether  paint. 
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sealers  and  solvents  should  be  included 
as  equipment.       J 

AAMA  argued  t$at  the  exclusions 
should  be  broadened.  That  organization 
stated  that  it  would  prefer  the  agency  to 
exclude  all  items  not  covered  under 
NAFTA  Annex  4oi.l.  AAMA  stated  that 
since  the  agency  hid  elected  not  to 
parallel  that  aspect  of  NAFTA,  it 
recommended  the  following  additional 
exclusions:  lubric^ts,  grease,  gasoline, 
oil,  blackout,  phos  ihate  rinse,  sealers, 
windshield  washei  fluid,  auto 
transmission  fluid,  anti-fireeze,  tape, 
straps,  hinge  covers,  valve  stems,  labels, 
owners  manuals,  h  inges,  bulbs,  power 
steering  fluid,  knobs,  bushings, 
fasteners,  decals,  is  ;olators,  tire  assembly 
fluid,  spacers,  clanips,  rivets,  retainers, 
deadeners,  adhesiv  es,  links,  springs 
(except  springs  for  suspension  systems), 
gronunets,  wheel  vreights,  fuses,  plugs, 
paint,  clear  coat,  and  primer. 

AAMA  stated  thit  the  listed 
components  repres|ent  less  than  three 
value,  but  30-35 

r  of  part  numbers 
r  vehicle.  That 
that  the 


percent  of  materi 
percent  of  the  n 
in  a  passenger  mot 
organization  argU' 
recommended  list  Would  exclude  a 
minimal  value  froEi  the  definition  of 
passenger  motor  vehicle  equipment, 
while  significantly  reducing  the  number 
of  parts  and  suppliers  that  have  to  be 
solicited  for  content  information. 
AAMA  also  recomi  nended  that  outside 
and  allied  suppliers  be  permitted  to 
default  the  values  <  if  these  components 
to  the  coimtry  of  oi  igin  of  the  passenger 
motor  vehicle  equi  )ment  in  which  they 
are  incorporated. 

Ford  stated  that  i  tems  such  as  paints, 
sealers  and  solvent ;  should  not  be 
included  in  the  del  inition  of  passenger 
motor  vehicle  equi  )ment.  That 
company  stated  thi  t  both  bulk  parts  and 
raw  materials  shou  d  be  excluded  from 
the  vehicle  content  calculations. 

Ford  noted  that  t  le  Labeling  Act 
defines  passenger  i  notor  vehicle 
equipment  as  "a  sy  stem,  sub-assembly 
or  component"  reci  sived  at  the  final 
vehicle  assembly  p  lint  for  installation 
on,  or  attachment  1 3,  the  vehicle.  Ford 
argued  that  if  Cong  -ess  had  intended  to 
add  bulk  items  or  i  ems  such  as  paint 
and  solvents  or  bul  c  parts,  such  as 
wheel  weights  and  rivets,  to  the 
calculation,  it  wou  d  not  have  used  the 
terms  "system,  sub  assembly  or 
component."  That  :ompany  stated  that 
in  other  sections  of  the  Act,  where 
Congress  intended  raw  and  bulk 
materials  to  be  incl  ided,  it  used  the 
terms  "foreign  coni  ent"  or  "material." 
Ford  stated  that  pai  nt,  solvents,  and 
sealers  should  not  be  considered 
systems,  sub-assem  alies,  or  components 


because,  among  otl:  er  reasons,  these 


items  only  have  part  numbers  when 
ordered  in  bulk  quantities.  That 
company  supported  the  list  of 
additional  exclusions  set  forth  in 
AAMA's  comment. 

A  number  of  manufacturers,  including 
Toyota,  Honda,  and  Nissan  supported 
treating  paint,  sealers  and  solvent  as 
equipment.  Honda  stated  that  it  believes 
that  NHTSA  appropriately  defined 
minor  parts  to  be  excluded  from  the 
calculation  in  the  NPRM.  Nissan, 
however,  stated  that  it  is  not  sure 
whether  everything  other  than 
attachment  hardware  can  be  properly 
considered  passenger  motor  vehicle 
equipment  and  suggested  that  NHTSA 
consider  how  other  regulatory  and/or 
legislative  schemes  may  determine 
whether  a  particular  item  is  an  auto 
part. 

Isuzu  stated  that  it  believes 
attachment  hardware  such  as  nuts, 
bolts,  clips,  screws,  pins  and  braces 
must  be  included  in,  rather  than 
excluded  from,  the  definition  of 
"passenger  motor  vehicle  equipment." 
That  company  stated  that  the  vehicle 
manufacturer  specifies  part  numbers  for 
these  parts.  It  is  not  easy  to  identify 
these  parts  on  the  carline  parts  list  and 
then  separate  them  from  other  parts. 

BMW  stated  that  it  supports  mcluding 
items  that  become  a  permanent  part  of 
the  vehicle  such  as  adhesives,  sealers, 
and  paint.  However,  that  manufacturer 
recommended  that  consumable  items 
such  as  windshield  washer  and  gasoline 
not  be  included. 

AFMA  stated  that  it  supports  the 
exclusion  of  paint,  sealers  and  solvents 
on  the  grounds  that  they  are  almost 
invariably  of  local  origin,  and  their 
exclusion  will  reduce  the  regulatory 
burden  to  manufacturers  and  paint 
suppliers. 

Tne  UAW  stated  in  its  comment  on 
the  request  for  comments  that,  to  avoid 
undermining  the  intent  of  the  Labeling 
Act,  the  exclusion  for  minor  parts 
should  be  narrowly  construed.  The 
UAW  stated  that  it  does  not  believe  the 
definition  should  be  interpreted  to 
exclude  paint  or  sealer,  or  raw 
materials,  fasteners,  or  general  purpose 
hardware.  The  UAW  stated  that  many  of 
these  items  have  substantial  value,  and 
that  excluding  them  would  only  serve  to 
provide  consumers  with  a  misleading 
impression  of  the  domestic  versus 
foreign  content  of  motor  vehicles. 

After  considering  the  comments,  the 
agency  has  decided  to  exclude  some 
additional  items  from  the  definition  of 
"motor  vehicle  equipment,"  but  not  the 
entire  list  suggested  by  AAMA.  With 
respect  to  AAMA's  comment  that  it 
would  prefer  that  all  items  not  covered 
under  NAFTA  Annex  403.1  be 


excluded,  the  agency  notes  some  major 
items  of  motor  vehicle  equipment  are 
not  covered  by  that  annex,  hicluding  air 
bags.  Therefore,  it  would  not  be 
appropriate  to  use  NAFTA  Annex  403.1 
as  the  basis  for  determining  what 
additional  "minor  parts"  should  be 
excluded.  NHTSA  also  notes  that  it 
caimot  adopt  Isuzu's  suggestion  to 
include  attachment  hardware  such  as 
nuts,  bolts,  clips,  screws,  pins  and 
braces  within  the  definition  of 
"passenger  motor  vehicle  equipment," 
since  those  items  are  expressly  excluded 
by  the  statutoiy  definition. 

The  agency  has  decided  to  exclude 
the  following  additional  items  from  the 
definition  of  passenger  motor  vehicle 
equipment:  phosphate  rinse,  tire 
assembly  fluid,  gasoline,  oil,  windshield 
washer  fluid,  fasteners,  rivets, 
grommets,  and  wheel  weights.  The  first 
five  items  are  consumable  items  which 
are  either  consumed  in  the  assembly  of 
the  vehicle  or  are  replaced  within  the 
first  few  days  or  months  of  vehicle 
ownership.  Therefore,  the  agency 
believes  that  those  items  should  not  be 
considered  part  of  the  vehicle.  The  last 
four  items  are  either  forms  of 
attachment  hardware  similar  to  the 
other  ones  listed  in  the  statutory 
definition,  or  types  of  items  whose 
collective  value  for  a  particular  motor 
vehicle  will  always  be  negliglWe. 

The^gency  is  not  adopting  the  other 
exclusions  suggested  by  AAMA  because 
the  items  are  not  similar  to  the  ones 
fisted  in  the  statutory  definition  and 
because  the  collective  value  of  the  items 
for  a  particular  motor  vehicle  can  be 
substantial.  With  respect  to  Ford's 
comment  concerning  the  meaning  of 
"system,  subassembly,  or  component," 
the  agency  believes  that  the  term 
"component"  is  sufficiently  broad  to 
include  such  things  as  paint. 

For  the  minor  items  which  are 
excluded  from  the  definition  of 
passenger  motor  vehicle  equipment,  the 
agency  is  permitting  allied  and  outside 
suppliers  to  treat  the  cost  of  the  minor 
items  as  value  added  in  the  country  of 
assembly  of  the  equipment.  NHTSA 
notes  that  this  treatment  is  only 
necessary  to  the  extent  that  such  minor 
items  are  part  of  other  equipment 
supplied  by  a  supplier.  To  the  extent 
that  such  minor  items  are  supplied       ' 
directly  to  a  manufacturer,  or  are  used 
by  a  manufacturer  in  assembly  of  a 
vehicle,  they  are  not  considered 
passenger  motor  vehicle  equipment. 

2.  Items  To  Be  Provided  on  the  Label; 
Wording  of  the  Label  (Section  583.5) 

NHTSA  proposed  to  require 
manufacturers  to  affix  to  all  new 
passenger  motor  vehicles  a  label  which 
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provides  the  following  five  items  of 
information: 

(1)  US./Canadian  Parts  Content— Hie 
overall  percentage,  by  value,  U.SJ 
Canadian  conteot  of  the  motor  vehicle 
equipment  installed  on  the  carline  of 
which  the  vehicle  is  a  part; 

(2)  Mafor  Sources  of  Foreign  Parts 
Content — die  names  of  the  two 
countries,  if  any,  other  than  the  U.S./ 
Canada,  which  contributed  the  greatest 
amount  (at  least  15  percent),  by  value, 
of  motor  vehicle  equipment  for  the 
carline  and  the  percentage,  by  value,  of 
the  equipment  originating  in  each  such 
country; 

(3)  Final  Assembty  Point — the  city, 
state  (witeie  appropriate),  and  country     - 
in  which  the  final  assembly  of  the 
vehicle  occurred; 

(4)  Country  of  Origin  for  the  Engine; 

(5)  Country  of  CXiffn  for  the 
Tmnsntissitm. 

The  agency  proposed  to  require 
specific  language  for  the  label,  including 
a  heading,  two  sut^ieadings.  and  an 
explanatory  note  concerning  the 
meaning  of  parts  content.  The  NPRM 
included  a  sample  label,  consistent  with 
the  proposed  requirements,  which  read 
as  follows: 

PARTS  CONTENT  INFORMATICS 
For  vehicles  in  this  carline: 

U.S./Caji^dian  Parts  Content:  50% 

Major  ^Rrces  of  Foreign  Parts 
Content: 

Japan:  20% 

Mexico:  15% 

For  this  vehicle: 
Final  Assembly  Point:  Flint, 

Michigan,  USA 
Country  of  Origin: 
Engine:  U.S. 
Transmission:  Canada 

Note:  The  Parts  Con«ent  of  a  typical  vehicle 
makes  up  about  (a  range  was  to  be  specified 
in  a  fmai  rule)  perceitt  of  the  vehicle's  total 
wholesale  cost  to  the  dealer. 

The  agency  stated  in  the  NPRM  that 
it  believed  the  proposed  explanatory 
note  would  clarify  the  meaning  of  "parts 
content"  to  consumers,  and  help  them 
understand  the  significance  of  the 
content  information  provided  on  the 
label.  NHTSA  noted  that  since  the 
percentage  erf  a  vehicle's  total  wholesale 
cost  which  is  made  up  of  parts  content 
varies  for  different  vehicles,  it  believed 
that  it  would  be  appropriate  to  state  the 
information  in  a  range,  e.g..  60  to  70 
percent.  70  to  80  percent,  etc  Since  the 
agency  did  not  ha^-e  this  information,  it 
requested  manufacturers  to  provide  the 
information  fior  several  specific  vehicles, 
as  ivell  as  their  recommendation  for  a 
range  to  include  in  a  final  rule, 

a.  Use  of  the  term  "parts  content. " 
AAMA  objected  to  the  term  "U.S./ 
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provides  the  SoUowing  five  items  of 
information: 

(1)  USJCanadian  Parts  Content— ihe 
overall  percentage,  by  value,  U.Si 
Canadian  content  of  the  motor  vehicle 
equipment  installed  on  the  cariine  of 
which  the  vehicle  is  a  part; 

(2)  Alitor  Sources  of  Foreign  Parts 
Content — the  names  of  the  tvvo 
countries,  if  any.  other  than  the  U.S./ 
Canada,  whidi  ctmtributed  the  greatest 
amount  (at  least  15  percent),  by  value, 
of  motor  vehicle  equipment  for  the 
cariine.  and  the  percentage,  by  value,  of 
the  equipment  originating  in  each  su£h 
countjy; 

(3)  Final  Assembly  Point— the  city, 
state  (wheie  appropriate).^  and  country 
in  which  the  final  assembly  of  the 
vehicle  occurred; 

(4)  Country  of  Origin  for  the  Engine; 

(5)  Country  of  Oriffn  for  the 
Transmissitm. 

The  agency  proposed  to  require 
specific  language  for  the  label,  including 
a  heading,  two  sut^ieadings.  and  an 
explanatory  note  concerning  the 
meaning  of  parts  content.  The  NPRM 
included  a  sample  label,  consistent  with 
the  proposed  requirements,  which  read 
as  follows: 

PARTS  CONTENT  INFORMATION 
For  vehicles  in  this  cariine: 

U.S./Cai^dian  Parts  Content:  50% 
-    Major  SWrces  of  Foreign  Parts 
Content: 

Japan:  20% 

Mexico:  15% 

For  this  vehicle: 
Final  Assembly  Point:  Flint, 

Michigan,  USA 
Country  of  Origin: 
Engine:  U.S. 
Transmission:  Canada 

Note:  The  Parts  Conlent  of  a  typical  vetiicle 
makes  up  about  (a  range  was  to  be  specified 
in  a  fioai  ruiel  percent  of  the  vehicle's  total 
wholesale  cost  to  the  dealer. 

The  agency  stated  in  the  NPRM  that 
it  believed  the  proposed  explanatory 
note  would  clarify  the  meaning  of  "parts 
content"  to  consumers,  and  help  them 
understand  the  significance  of  the 
content  information  provided  on  the 
label.  NHTSA  noted  that  since  the 
percentage  erf  s  vehicle's  total  wholesale 
cost  which  is  made  up  of  parts  content 
varies  for  difierent  vehicles,  it  believed 
that  it  would  be  approfwiate  to  state  the 
informaftion  in  a  range,  e.g.,  60  to  70 
percent.  70  to  80  percent,  etc.  Since  the 
agency  did  not  ha\'e  this  information,  it 
requested  manufacturers  to  provide  the 
information  for  several  specific  vehicles, 
as  well  a&  their  reconunendation  for  a 
range  to  include  in  a  final  rule. 

a.  Use  of  the  term  "parts  content." 
AAMA  objected  to  the  term  "U.S./ 


Canadian  Parts  Content"  for  describing 
the  first  item  of  information  on  the 
label  It  argued  that  the  statute  specifies 
use  of  the  term  "U.S./Canadian 
Content."  and  th^  the  inclusion  of  the 
word  "parts"  is  contrary  to  the  statute. 

NHTSA  acknowledges  that  section 
.210(bXlKA)  specifies  that  the 
informatioR  "be  identified  with  the 
words  iJ.S./Canadian  content.' " 
However,  the  agency  beUeves  the  terra 
U.SJCanadian  I^arts  Content  is 
consistent  with  this  statutory 
requirement.  The  statutory  language 
"U.S./Canadian  content"  is  included 
within  the  term  "U.S./Canadian  Parts 
Content."  Consistent  with  its  authority 
to  specify  the  form  and  content  of  the 
required  Label,  the  agency  added  the 
word  "parts"  to  indicate  to  prospective 
purchasers  that  the  identifi^  U.S./ 
Canadian  content  is  for  a  vehicle's  parts 
(within  a  cariine)  rather  than  for  the 
vehicle  as  a  whole.  To  the  extent  that 
AAMA  objects  to  the  agency  breaking 
up  the  phrase  "U.S./Canadian  content." 
NHTSA  could  instead  specify  a 
parenthetical  at  the  end  of  the  term 
U.S./Canadian  content,  such  as  (parts). 
However,  the  agency  beUeves  that  the 
term  U.SJCan«dian  Parts  Content  is 
preferable  since  it  is  easier  to  read. 

NHTSA  notes  that  AAMA  also 
objected  to  use  of  the  term  "parts" 
instead  of  "equipment"  in  the  purpose 
section  of  Part  583.  That  objection 
would  presumably  also  appfy  to  the 
wording  on  the  label.  AAMA  contended 
that  the  calculations  required  by  the 
statute  are  based  on  the  value  and 
content  of  passenger  motor  vehicle 
equipment  and  not  "parts."  Since  the 
term  "passwiger  motor  vehicle 
equipment"  iiM:ludes  all  parts  except 
minor  parts  such  as  attachment 
hardware.  NHTSA  befieves  that  the 
terms  "equipment"  and  "parts"  are 
interchangeable.  For  purposes  of  the 
label,  the  agency  beheves  that  the  term 
"parts"  is  preferable  to  "eqtiipment." 
The  former  torn  is  shorter  and  therefore 
takes  less  space.  Moreover,  the  agency 
believes  that  consumers  are  more  hkely 
to  understand  the  term  "parts."  While  it 
is  common  to  refer  to  a  vehicle  being 
made  up  of  parts,  one  does  not 
ordinarily  refer  to  a  vehicle  being  made 
up  of  equipment.  Also,  the  term 
"equipment"  may  have  the  connotaUtMi 
of  optional  accessories  to  constuners. 

b.  Explanatory  note.  The  agency 
received  numerous  comments  on  its 
proposal  to  require  an  explanatory  note 
concerning  the  meaning  of  parts 
content.  As  discussed  below,  some 
comment^s  argued  that  no  note  should 
be  permitted  or  required;  others  agreed 
that  a  note  should  be  provided  but 
argued  that  it  should  be  worded 


differently.  No  ccxnmenters  supported 
the  proposed  wording.  Numerous 
manufacture^  argued  that  the  ratio  of 
parts  content  value  to  wholesale  dealer 
cost  varies  so  widely  among  vehicles 
that  there  is  no  such  thing  as  a  "typical 
vehicle"  in  this  context. 

AAMA  argued  against  including  the 
explanatory  note,  it  stated  that  the  note 
is  not  required  by  statute  and  adds  a 
measure  of  confusion  to  the  consumer 
because  of  the  broad  range  of  ratios  that 
exist  for  vehicles.  GM  argued  that  there 
is  no  authority  under  the  L^behng  Act 
for  such  a  note.  It  stated  that  the 
proposed  note  does  not  clarify  the 
information  on  the  lab^.  is  an 
approximation,  and  includes  elemental 
costs  not  considered  by  the  Act.  Ford 
stated  that  if  NHTSA  beUeves  that 
clarification  is  necessary,  it  ^ould 
consider  an  e}q>lanatory  brochure. 

ALAM  stated  that  it  is  opposed  to 
requiring  information  on  the  label 
concerning  a  parts  content  percentage 
range  as  it  relates  to  the  total  wholesale 
cost  to  the  dealer,  as  this  additional 
information  would  only  serve  to  confuse 
the  con.sum«. 

JAMA,  however,  argued  that  it  is  vital 
to  consumer  understanding  to  clarify 
the  fad  that  the  label  caladation  does 
not  incliule  vehicle  final  assembly  labor. 
That  organization  stated  that  the 
proposed  note  would  clarify  this  to 
some  degree,  but  does  not  go  far  enough. 
It  suggested  adding  the  following  words 
to  the  note:  "Ind  does  not  include 
vehicle  final  assembly  labor."  JAMA 
also  argued  that  the  note  should  include 
an  additional  statement  about  assembly 
labor  for  engines  and  transmissions  not 
being  included  in  country  of  origin  label 
calculations  for  those  items. 

Toyota  stated  that  the  proposed  note 
would  not  be  helpful  because  of  the 
necessary  broadness  of  the  range  and 
the  potential  for  additional  constuner 
confusion.  That  manufacture?  also 
stated  that  it  does  not  beUeve  a  required, 
industry-wide  eixplanatory  statement  is 
necessary.  Toyota  indicated,  however, 
that  if  the  agency  does  require  an 
explanatory  statement,  it  beUeves  the 
statement  should  be  one  that  consumers 
readily  would  understand  and  that 
would  avoid  confusion.  It  suggested  the 
following  statement:  "The  U.S. /Canada 
parts  content  on  this  label  does  not 
include  final  assembly  or  distribution 
costs  for  this  vehicle." 

Honda  supported  the  idea  of  an 
explanatory  note,  since  it  believes  that 
consumers  are  likely  to  be  misled  by  the 
label  without  it.  That  company  did  not 
support  the  proposed  wording, 
however,  since  the  language  does  not 
clearly  tell  consimiers  that  certain 
specific  costs  aj-e  excluded.  Honda  also 
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stated  that  it  believej  the  inclusion  of  a 
range  of  the  percentage  of  parts  costs 
would  be  confusing  to  consumers. 
Honda  suggested  tha  following 
explanatory  note:  "LJ.S./Canadian  parts 
content  on  this  label  does  not  include 
final  assembly  or  distribution  costs  for 
this  vehicle."  | 

Nissan  suggested  that  each 
manufacturer  be  allojived,  at  its 
discretion,  to  includi  or  not  include 
additional  information  or  explanation 
relevant  to  that  manufacturer  or 
particular  carUne.  It  ^ated  that 
introducing  a  new  percentage  on  the 
label  that  is  calculated  from  a  different 
base  will  only  add  tcj  the  consumer's 
confusion.  Nissan  stated  that  if  the 
agency  decides  to  require  a  statement,  it 
suggests  the  follov^ng  language:  "The 
parts  content  percentages  identified 
here  do  not  value  siiiiilar  parts  equally 
nor  reflect  the  value  | 
labor  or  parts  or  dist 
all  necessary  aspects 
ultimate  value  of  a  v^ 

AIADA  stated  that  it  supports  the 
proposal  to  include  a  statement  on  the 
label  to  indicate  that  parts  content  of  a 
vehicle  does  not  repiesent  the  total 
value  of  the  vehicle, 
stated  that  it  believej 
should  include  a  met 
included,  specificallj 
distribution  costs.  Tl 
also  argued  that  the  jigency  should  go 
further  than  providii  g  a  simple  note.  It 
argued  that  the  label  should  explain 
such  things  as  roll-u  ),  roll-down  for 
outside  suppliers  (ro  1-up,  roll-dovsrn  is 
discussed  later  in  thi  s  preamble),  and 
whether  or  not  the  v^  (hide  is  domestic 
or  import  for  CAFE  j  urposes. 

After  considering  i  11  of  the  comments, 
and  noting  that  none  of  the  commenters 
provided  information  concerning  the 
range  of  parts  contec  I  as  a  percentage  of 
wholesale  cost,  NHT  SA  has  decided  to 
require  a  brief  explaijatory  note  to 
explain  the  meaning  of  parts  content. 
Since  consumers  are  not  likely  to  be 
familiar  with  the  cor  cept  of  parts 
content,  the  agency  i  5  concerned  that 
they  are  likely  to  cor  fuse  parts  content 
with  overall  vehicle  :ontent  without 
such  a  note. 

NHTSA  is  persuad  ed  by  the 
comments,  however,  that  the  note 
should  not  provide  aj  range  for  the  ratio 
of  parts  content  valufe  to  wholesale 
dealer  cost  for  a  typii  :al  vehicle.  The 
agency  agrees  that  sv  ch  a  statement 
might  confuse  consu  mers. 

The  agency  has  decided  to  require  the 
following  explanatoiTy  note  at  the  end  of 
the  label:  "Parts  coni  ent  does  not 
include  final  assemb  y,  distribution,  or 


)f  final  assembly 
ibution  expenses, 

j  of  determining  the 
bhicle." 


hat  organization 
the  statement 
tion  of  what  is  not 

labor  and 
at  organization 


other  non-parts  cost! 


that  the  same  note  si  oulci  be  provided 


NHTSA  believes 


for  all  vehicles,  to  ensure  brevity  and 
clarity.  With  respect  to  GM's  comment 
concerning  authority,  the  agency  notes 
that  section  210(c)  provides  the  agency 
with  authority  to  prescribe  the  form  and 
content  of  the  required  label.  The 
agency  also  notes  thai  manufacturers 
choosing  the  option,  discussed  earlier  in 
this  preamble,  of  providing  additional 
information  for  carlines  assembled  in 
both  the  U.S./Canada  and  other 
countries,  would  be  required  to  include 
it  at  the  end  of  this  explanatory  note. 

c.  Place  of  final  assembly.  Toyota 
stated  that  the  city  of  assembly  should 
only  be  required  for  vehicles  assembled 
in  the  U.S.  That  manufacturer  argued 
that  vehicles  assembled  in  other 
countries  should  be  labeled  only  with 
the  country,  not  city,  of  final  assembly, 
since  the  names  of  many  cities  in 
foreign  countries  in  which  automobiles 
are  assembled  are  likely  to  be  unfamiliar 
to  many  if  not  most  consumers. 

NHTSA  notes  that  section  210(b)(1)(B) 
expressly  states  that  the  label  must 
indicate  "the  final  assembly  point  by 
city.  State  (where  appropriate),  and 
coimtry  of  such  automobile."  Therefore, 
the  agency  does  not  have  the  discretion 
to  permit  the  names  of  foreign  cities  to 
be  excluded. 

3.  Procedure  for  Determining  U.S./ 
Canadian  Parts  Content  (Section  583.6) 

As  discussed  in  the  NPRM,  in  order 
to  calculate  the  percentage  U.S./ 
Canadian  parts  content  (the  first  item  of 
information  on  the  label),  the  vehicle 
manufacturer  must  know: 

(1)  the  U.S./Canadian  content  (by 
value)  of  each  item  of  motor  vehicle 
equipment  used  to  assemble  the 
vehicles  within  the  carline; 

(2)  the  total  value  of  each  such  item 
of  equipment,  i.e.,  the  price  it  will  pay 
for  each  such  item  of  equipment;  and 

(3)  the  unit  volume  of  each  such  item 
of  equipment  for  each  carline. 

The  agency  stated  in  the  NPRM  that, 
in  calculating  the  U.S./Canadian  parts 
content  for  each  carline,  the 
manufacturer  must  reasonably  project 
the  installation  rates  for  all  equipment 
offered  on  that  carline.  For  example,  if 
a  carline  with  a  standard  manual 
transmission  is  ofiered  with  an  optional 
automatic  transmission,  the 
manufacturer  must  project  the  sales  of 
each  transmission  in  advance  of  the 
model  year.  This  also  applies  to  all 
other  equipment  options  or  choices  for 
the  vehicle. 

Much  of  the  information  that 
manufact\u«rs  use  to  calculate  the  first 
item  on  the  label  must  come  from  parts 
suppliers.  These  calculations  are  made 
once  for  each  model  year,  prior  to  the 
model  year.  As  discussed  later  in  this 


preamble,  the  agency  is  requiring 
suppliers  to  provide  information  to 
manufacturers  concerning  the  content  of 
the  parts  they  supply. 

NHTSA  proposed  a  specific 
procedure  in  §  583.6  of  the  proposed 
regulation  for  determining  U.S./ 
Canadian  parts  content.  Section  583.6(b) 
set  forth  a  procedure  for  determining  the 
value  of  items  of  equipment.  It  provided 
that  the  value  of  an  item  of  equipment 
is  generally  the  price  paid  by  the 
manufacturer  for  the  equipment  as 
delivered  to  the  final  assembly  point, 
and  that  the  value  of  an  item  of 
equipment  produced  at  the  final 
assembly  plant  is  the  fair  market  price 
that  a  manufacturer  of  similar  size  and 
location  would  pay  a  supplier  for  such 
equipment. 

Section  583.6(c)  set  forth  a  procedure 
for  determining  the  U.S./Canadian 
percentage  of  the  value  of  equipment.  It 
set  forth  different  procedures  for  outside 
and  alhed  suppliers,  to  reflect  the  fact 
that  the  statutory  "roll-up,  roll-down" 
provision  applies  to  outside  suppliers, 
but  not  allied  suppliers. 

Section  583.6(aj  set  forth  a  procedure 
for  determining  the  U.S./Canadian 
percentage  of  the  total  value  of  a 
carline's  passenger  motor  vehicle 
equipment.  This  procedure  involved 
adding  up  the  total  value  of  all  of  the 
equipment  to  be  installed  in  t^t  carline 
during  the  next  model  year,  dividing  the 
value  of  the  U.S./Canadian  content  of 
such  equipment  by  the  total  value  of  the 
equipment,  and  multiplying  the 
resulting  number  by  100. 

a.  Determining  the  value  of  items  of 
equipment.  AAMA  commented  that 
583.6(b)  puts  the  valuation  emphasis  on 
where  material  is  received  as  opposed  to 
from  whom  it  is  purchased.  That 
organization  stated  that  for  equipment 
purchased  from  outside  suppliers  by 
either  a  vehicle  manufacturer  or  aUied 
supplier,  valuation  should  be  based  on 
the  price  that  exists  in  the  financial 
records  at  the  time  the  content  is 
calculated.  AAMA  stated  that  for 
equipment  purchased  from  alhed 
suppliers,  valuation  should  be  based  on 
the  established  practices  of  the 
manufacturer,  which  could  include  a 
transfer  cost  or  transfer  price 
methodology.  That  organization  stated 
that  if  a  transfer  price  is  used,  the  price 
should  be  consistent  with  customs 
valuation  or  that  used  for  internal     - 
management.  AAMA  also  noted  that 
§  583.6  does  not  address  determination 
of  value  for  items  of  equipment 
delivered  to  allied  suppliers. 

NHTSA  notes  that  valuation  is  based 
on  where  material  is  received  because 
sectioa210(f)(13)  provides,  with  respect ' 
to  passenger  motor  vehicle  equipment 


which  is  of  U.S./Canadian  origin,  that 
"(f)or  both  outside  supphers  and  allied 
suppliers  the  value  used  shall  be  the 
purchase  price  of  the  passenger  motor 
vehicle  equipment  as  paid  at  the  final 
assembly  point."  The  agency  also  notes 
that  section  210(f)(10)(A)  provides,  with 
respect  to  the  term  "value  added  in  the 
United  States  and  Canada,"  that  costs 
incurred  or  profits  made  at  the  final 
vehicle  assembly  point  and  beyond 
*  *  *  shall  not  be  considered  in  such 
calculation."  This  implies  that  all  costs 
up  to  delivery  of  the  equipment  to  the 
final  assembly  point  are  included. 
NHTSA  therefore  believes,  with  respect 
to  motor  vehicle  equipment  that  is 
delivered  to  the  final  assembly  point, 
that  the  value  of  the  equipment  should 
be  the  price  paid  by  the  manufacturer 
for  the  equipment  as  delivered  to  the 
final  assembly  point. 

The  agency  believes  that  a 
specification  that  valuation  be  based  on 
the  price  that  exists  in  the  financial 
records  at  the  time  the  content  is 
calculated  would  be  too  vague.  It  would 
be  unclear,  for  example,  whether  the 
price  in  question  was  for  the  equipment 
as  delivered  to  the  final  assembly  point. 
Similarly,  a  specification  that  valuation 
be  based  on  the  established  practices  of 
the  manufacturer  would  also  be  vague. 
To  the  extent  that  it  is  not  possible  to 
value  equipment  based  on  the  price 
paid  by  the  manufacturer  for  the 
equipment  as  delivered  to  the  final 
assembly  point,  e.g.,  because  the 
equipment  is  produced  at  the  final 
assembly  point  or  a  transfer  price 
methodology  is  used,  the  agency 
believes,  for  purposes  of  consistency 
among  manufacturers,  that  value  should 
be  based  on  the  price  that  the 
manufacturer  would  have  paid  for  the 
equipment  as  defivered  to  the  final 
assembly  point.  The  final  rule  therefore 
provides  that  the  value  of  each  such 
item  of  equipment  is  the  fair  market 
price  that  a  manufacturer  of  similar  size 
and  location  would  pay  a  supplier  for 
such  equipment.  NHTSA  is  also  setting 
forth  essentially  the  same  valuation 
procedures  for  equipment  delivered  to 
an  allied  suppUer,  except  that  valuation 
is  based  on  the  price  paid  for  the 
equipment  as  delivered  to  the  allied 
supplier. 

o.  Determining  the  U.S./Canadian 
percentage  of  the  value  of  items  of 
equipment.  APMA  stated  that  if  NHTSA 
does  not  adopt  the  AIAG  model  of 
content  calculation,  the  regulation 
should  specifically  state  how  outside 
suppliers  should  calculate  U.S./ 
Canadian  content.  That  organization 
stated  that,  in  the  NPRM,  the  agency 
relied  on  the  definitions  of  value  added 
and  foreign  content  in  the  statute. 
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which  is  of  U.S./Canadian  origin,  that 
"(f)or  both  outside  supphers  and  allied 
suppliers  the  value  used  shall  be  the 
purchase  price  of  the  passenger  motor 
vehicle  equipment  as  paid  at  the  final 
assembly  point."  The  agency  also  notes 
that  section  210(f)(10)(A)  provides,  with 
respect  to  the  term  "value  added  in  the 
United  States  and  Canada."  that  costs 
incurred  or  profits  made  at  the  final 
vehicle  assembly  point  and  beyond 
*  *  *  shall  not  be  considered  in  such 
calculation."  This  implies  that  all  costs 
up  to  dehvery  of  the  equipment  to  the 
final  assembly  point  are  included. 
NHTSA  therefore  beheves.  with  respect 
to  motor  vehicle  equipment  that  is 
delivered  to  the  final  assembly  point, 
that  the  value  of  the  equipment  should 
be  the  price  paid  by  the  manufacturer 
for  the  equipment  as  delivered  to  the 
final  assembly  point. 

The  agency  believes  that  a 
specification  that  valuation  be  based  on 
the  price  that  exists  in  the  financial 
records  at  the  time  the  content  is 
calculated  would  be  too  vague.  It  would 
be  unclear,  for  example,  whether  the 
price  in  question  was  for  the  equipment 
as  delivered  to  the  final  assembly  point. 
Similarly,  a  specification  that  valuation 
be  based  on  the  established  practices  of 
the  manufacturer  would  also  be  vague. 
To  the  extent  that  it  is  not  possible  to 
value  equipment  based  on  the  price 
paid  by  the  manufacturer  for  the 
equipment  as  delivered  to  the  final 
assembly  point,  e.g..  because  the 
equipment  is  produced  at  the  final 
assembly  point  or  a  transfer  price 
methodology  is  used,  the  agency 
beheves.  for  purposes  of  consistency 
among  manufacturers,  that  value  should 
be  based  on  the  price  that  the 
manufacturer  would  have  paid  for  the 
equipment  as  dehvered  to  the  final 
assembly  point.  The  final  rule  therefore 
provides  that  the  value  of  each  such 
item  of  equipment  is  the  fair  market 
price  that  a  manufacturer  of  similar  size 
and  location  would  pay  a  supplier  for 
such  equipment.  NHTSA  is  also  setting 
forth  essentially  the  same  valuation 
procedures  for  equipment  delivered  to 
an  alhed  suppUer.  except  that  valuation 
is  based  on  the  price  paid  for  the 
equipment  as  delivered  to  the  allied 
supplier. 

o.  Determining  the  U.S./Canadian 
percentage  of  the  value  of  items  of 
equipment.  APMA  stated  that  if  NHTSA 
does  not  adopt  the  AIAG  model  of 
content  calculation,  the  regulation 
should  specifically  state  how  outside 
suppliers  should  calculate  U.S./ 
Canadian  content.  That  organization 
stated  that,  in  the  NPRM.  the  agency 
relied  on  the  definitions  of  value  added 
and  foreign  content  in  the  statute. 


APMA  stated  that  value  added  is 
defined  as  the  total  purchase  price 
(presumably  paid  by  the  customer)  less 
the  total  pim:hase  price  (presumably 
paid  by  the  suppher)  of  foreign  content. 
APMA  stated  that  foreign  content  is 
simply  defined  as  equipment  which  is 
"not  determined  to  be  U.S./Canadian 
origin."  That  organization  stated  that 
the  statute  and  regulation  give  no 
direction  as  to  how  this  determination 
is  to  be  made.  APMA  also  stated  that 
while  the  agency  noted  that  supphers 
"may  need  in  some  cases  to  arrange  to 
obtain  information  from  their  supplier." 
it  did  not  explain  what  that  information 
is  and  how  it  is  to  be  obtained. 

APMA  stated  that  the  absence  of  any 
specific  regulatory  direction  on  the  way 
in  which  outside  suppliers  are  to 
calculate  "valued  added  in  the  U.S./ 
Canada"  is  likely  to  lead  to  numerous 
interpretations  and  challenges.  For 
example,  can  suppliers  count  all  costs 
and  profit  or  are  some  costs  and  profits 
excluded?  How  will  a  supplier  know 
vdth  certainty  that  an  input  qualifies  as 
U.S./Canadian  content?  APMA  stated 
that  it  believes  that  adoption  of  the 
AIAG  content  calculation  is  the  best 
approach  and  would  have  minimal 
regulatory  cost  burden.  That 
organization  stated  that  if  the  agency 
does  not  follow  that  approach,  it 
suggests  adding  the  following  additional 
definition: 

Value  is  added  in  the  United  States  or 
Canada  by  an  allied  supplier  or  outside 
supplier  to  the  extent  that  the  supplier 
produces  or  assembles  passenger  motor 
vehicle  equipment  at  a  plant  or  factory 
located  within  the  territorial  boundaries  of 
the  United  States  or  Canada. 

All  costs  incurred  (other  than  the  purchase 
price  of  foreign  material  received  at  such 
plant)  and  all  profits  made  at  such  plant  shall 
form  part  of  the  value  added  in  the  United 
States  and  Canada.  Foreign  material  shall  be 
limited  to  materials  which  have  been 
produced  or  assembled  outside  of  the 
territorial  boundaries  of  the  United  States  or 
Canada  and  which  have  not  undergone  any 
further  production  or  other  operation  within 
the  territorial  boundaries  of  the  United  States 
or  Canada  before  being  received  by  such 
supplier  or  an  affiliate  of  such  supplier. 

Nippondenso  America  stated  that  the 
specified  method  for  calculating  U.S./ 
Canadian  content  should  state  that 
value  added  in  the  U.S.  and  Canada 
includes  profit  and  processing  costs 
such  as  labor,  depreciation,  expenses, 
etc.  (originating  in  the  U.S.  or  Canada), 
to  avoid  any  misimderstandings  or 
confusion  regarding  determinations  of 
the  U.S./Canadian  content. 

-  Nissan  stated  that  the  proposed 
regulation  does  not  address  how 
suppliers  should  treat  duty.  Nissan 


recommended  that  suppliers  treat  duty 
paid  as  domestic.  It  stated  that  this 
would  be  consistent  with  the  treatment 
of  duty  under  CAFE. 

NHTSA  agrees  with  the  commenters 
that  it  is  appropriate  to  provide 
additional  clarification  in  the  regulation 
concerning  how  suppliers  are  to 
calculate  value  added  in  the  U.S./ 
Canada.  The  agency  notes  that  only 
allied  supphers  typically  need  to 
calculate  actual  value  added  in  the  U.S./ 
Canada  of  their  equipment.  As  a  result 
of  the  roll-up.  roll-down  provision, 
outside  supphers  only  need  to 
determine  whether  the  value  added  in 
the  U.S./Canada  is  at  least  70  percent  or 
not.  In  order  to  make  this  determination, 
of  course,  outside  suppliers  need  to 
understand  how  value  added  in  the 
U.S./Canada  is  calculated.  Moreover,  if 
the  value  added  in  the  U.S./Canada  of 
their  equipment  is  close  to  70  percent, 
outside  suppliers  will  need  to  calculate 
actual  value  added. 

NHTSA  beheves  that  APMA's 
recommendation  that  the  agency  adopt 
the  AIAG  content  calculation  procedure 
as  the  best  approach  for  calculating 
value  added  in  the  U.S./Canada  is 
unclear.  The  AIAG,  as  an  organization, 
represents  an  industry  effort  to,  among 
other  things,  help  suppliers  comply 
with  the  Labeling  Act.  As  pointed  out 
by  AAMA,  however,  "due  to  the  lack  of 
regulatory  guidance,  complete  process 
definition  has  not  been  established."  • 
The  agency  assumes  that  AIAG  will 
continue  its  efforts  to  help  suppliers 
once  today's  final  rule  is  issued.  Since 
the  AIAG  has  not  completed  the  process 
of  establishing  a  content  calculation 
procedure,  NHTSA  does  not  know  what 
APMA  means  in  recommending  that  the 
AIAG  procediu^  be  adopted. 

After  considering  the  comments,  the 
agency  has  decided  to  add  the  following 
clarifying  language  to  §  583.6(c): 

(4)(i),  Value  is  added  in  the  United  States 
or  Canada  by  an  allied  supplier  or  outside 
supplier  to  the  extent  that  the  supplier 
produces  or  assembles  passenger  motor 
vehicle  equipment  at  a  plant  or  factory 
located  within  the  territorial  boundaries  of 
the  United  States  or  Canada. 

(ii)  In  determining  the  value  added  in  the 
United  States  or  Canada  of  passenger  motor 
vehicle  equipment  produced  or  assembled 
within  the  territorial  boundaries  of  the 
United  States  or  Canada,  the  cost  of  all 
foreign  materials  is  subtracted  from  the  total 
value  (e.g.,  the  price  paid  at  the  final 
assembly  plant)  of  the  equipment.  Except  as 
provided  in  (c)(3),  material  is  considered 
foreign  to  whatever  extent  part  or  all  of  the 
cost  of  the  material  is  not  determined  to 
represent  value  added  in  the  United  States  or 
Canada,  traced  back  to  raw  materials.  For  any 
material  which  is  imported  into  the  United 
States  or  Canada  from  a  third  country,  the 
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value  added  in  the 
is  zero,  even  if  part 
in  the  Uuiied  States 
suppliers  nor  anyon 
the  value  added  in 
Canada  backwards: 
the  cost  of  a  materia 


ited  States  or  Canwria 
the  material  originated 
I  Canada.  Neither 
else  is  required  to  trace 
e  United  States  or 
wever,  any  portion  of 
which  is  not  traced  to 
value  added  in  the  Ubited  States  or  Canada 
is  considered  foreign ,  Example:  A  supplier 
located  in  the  Unitec  Stateeor  Canada  uses 
sheet  steel  to  ptoduc ;  exterior  panels  which 


are  shipped  to  a  fina 


determining  the  valu  id  added  in  the  United 
States  or  Canada  of  tl  le  exterior  panels,,  the 
supplier  must  subtis  :t  the  price  it  paid  for 
the  sheet  steel  e«:epi  to  the  extent  ihat  the 


supplier  detenninea 


hat  the  price  paid 


represents  value  addf  d  is  the  United  States 
or  Canada. 


(ilL)  For  the  minor 
§  583.4  deCnition  at 


tents  listed  in  the 
passenger  motor 


requirement  that  it 


assembly  plant.  In 


vehicle  equipment"  i  s  being  excluded  from 
that  term,  outside  an  1  allied  suppliers  may, 
to  the  extent  tliat  the  r  incorjjorate  such  items 
into  their  equipment  treat  the  cost  of  the 
minor  itema  as  value  a<lded  in  the  country  of 
assembly. 

(iv)  For  passenger  i  notor  vehicle  equipment 
which  is  imported  in  :o  the  territorial 
boundaries  of  the  Un  ted  States  or  Canada 
from  a  third  covmtry,  the  value  added  in  the 
United  States  or  Cans  da  is  zero,  even  if  part 
of  its  material  origim  ted  in  the  United  States 
or  Canada. 

(v)  The  payment  oi 


duty  does  not  result  in 


value  added  in  the  U  sited  States  or  Canada. 

In  clarifying  hov  suppliers  are  to 
calculate  value  adt  ed  in  the  U.S./ 
Canada.'NHTSA  hi  lieves  it  la  important 
to  keep  in  mind  thi »  statutory 


adopt  regulations 


that  provide  the  be  rt  and  most 
understandable  inl  jrmation  possible 
about  the  fbieign  a  id  U.S./Canada 
origin  of  the  equipi  nent  of  such  vehicles 
without  imposing  (  cstly  and 
urmecessary  burde  is  on  the 
manufacturers.  In  (  rder  to  make  perfect 
determinations  oft  le  value  added  in  the 
U.S./Canada  of  all  wssenger  motor 
vehicle  equipment  it  would  be 
necessary  to  trace  a  II  costs  involved  in 
producing  such  eqi  lipmeit,  including 
the  costs  of  all  com  ponent  parts,  all  the 
way  back  to  raw  m*  itenais.  Even  if  such 
an  effort  were  poss  ble,  it  would  be 
extremely  costly. 

In  light  of  submi  isions  from  GM» 
Ford,  Chrysler,  Mit  subishi  and  AIAM  in 
response  to  its  reqL  est  for  comments, 
NHTSA  explained  n  the  NPRM  that  it 
agreed  with  the  gei  eral  premise  that 
tracking  and  report  jig  requirements 
should  be  limit»d  t )  "first  tier" 
suppliers  (inciudin  i  both  suppliers 
which  deliver  equi  )ment  to  the 
manufacturer  itself  and  ones  which 
deliver  equipment  o  an  allied  supplier). 
The  agency  stated  t  lat  no  requirements 
would  be  imposed  3n  supphers  earlier 
in  ttie  chain^but  n<  ted  that  suppliers 
which  are  subject  t^ )  the  proposed 


information  requirements  may  need  in 
some  cases  to  arrange  to  obtain 
informatioa  from  their  suppliers. 

A  basic  issue  raised  by  APMA's 
comment  is  hovu,  in  the  absence  nf 
extensive  tracking  requirements,  "first 
tier"  suppliers  wdl  know  enough  about 
the  content  of  the  materials  they 
purchase  from  other  souxces,.  for 
incorporation  into  their  equipment,  to 
make  the  required  determinations  about 
U.S. /Canadian  content.  In  fact,  the 
suppliers  may  not  know,  or  be  able  to 
firid  out,  the  amount  of  the  cost  of  such, 
materials  that  represents  value  added  in 
the  U.S./Canada.  APMA's  comment  also 
raises  the  issue  of  how  suppliMS  are  to 
treat  such  things  as  costs  asd  profits. 

The  agency  believes  that  the  best  way 
to  resolve  this  potential  problem  is  to 
specify  simple  procedures  concerning 
the  determinatioii  of  value  added  in  the 
U.S./Canada.  NHTSA  notes  that  the 
total  value  of  an  item  of  passenger  motor 
vehicle  eqiiipmenl  is  determined  under 
§  583.6(b).  The  relevant  issue,,  therefore, 
is  what  part  of  that  total  value 
represents  value  added  in  the  U.S./ 
Canada. 

NHTSA  agrees  with  APMA  that  the 
basic  way  suppliers  add  value  in  the 
U.S./Canada  is  by  producing  or 
assembling  passenger  motor  vehicle 
equipment  within  the  territorial 
boundaries  of  the  United  States  or 
Canada.  The  simplest  method  of 
determining  the  value  added  in  the 
U.S./Canada  for  equipment  produced  or 
assembled  within  the  territorial 
boundaries  of  the  United  States  or 
Canada  is  to  subtract  from  the  total 
value  of  the  equipment  the  value  of  any 
foreign  materials  used  in  such 
production  or  assembly. 

The  clarifying  procedures  therefore 
specify  that,  in  determining  the  value 
added  in  the  United  States  or  Canada  of 
passenger  motor  vehicle  equipment 
produced  or  assembled  within  the 
territorial  boimdaries  of  the  United 
States  or  Canada,  the  cost  of  all  foreign 
materials  is  subtracted  from  the  total 
value  (e.g.,  the  price  paid  at  the  final 
assembly  plant)  of  the  equipment  The 
procedures  also  specify  that  material  is 
considered  foreign  to  whatever  extent 
part  or  all  of  the  cost  of  the  material  is 
not  determined  to  represent  value  added 
in  the  United  States  or  Canada,  traced 
back  to  raw  materials. 

Under  this  approach,  neither 
supphers  nor  anyone  else  is  required  to 
trace  the  value  added  in  the  United 
States  or  Canada  back  to  raw  materials; 
however,  any  portion  of  the  cost  of  a 
material  which  is  not  traced  to  value 
added  in  the  United  States  or  Canada  is 
considered  foreign.  NHTSA  believes 
that  this  approach  is  consistent  with 


section  210(fJ(16),  which  specifies  that 
"foreign"  or  "foreign  content"  mean 
"passenger  motor  vehicle  equipment  not 
determined  to  be  U.S./Canadian  origin." 

The  clarifying  procedures,  also 
provide  that  for  any  material  which  is 
imported  into  the  United  States  or 
Canada  finm  a  third  country,  the  value 
added  in  the  United  States  or  Cmiada  is 
zero,  even  if  part  of  the  material 
originated  in  the  United  States  or 
Canada.  For  piu^rases  of  simplicity  and 
consistency,  NHTSA  believes  it  is 
appropriate  to  deem  any  materials 
which  are  imported  m  the  United  States 
or  Canada  from  a  third  country  as 
foreign.  The  agency  believes  that  any 
attempt  to  separate  out  the  possiblte 
portion  of  such  materials  that  may  have 
originated  in  the  United  States  or 
Canada  would  involve  extremely 
complex  issues  concerning  how  various 
costs  are  attributed  to  different 
countries.  This  would  not  provide 
significantly  more  usefid  information  to 
the  consumer,  but  would  require  a 
much  more  complicated  regulatory 
scheme. 

NHTSA  notes  that  APMA 
recommended  a  somewhat  different 
approach  with  respect  to  the  treatment 
of  foreign  material.  Under  its  suggested 
provision,  foreign  material^  would  be 
limited  to  materials  which  have  been 
produced  or  assembled  outsidfe  of  the 
territorial  boundaries  of  the  United 
States  or  Canada  and  whicii  have  not 
undergone  any  farther  production  or 
other  operation  within  the  territorial! 
boundaries  of  the  Unittjd  States  or 
Canada  before  being  received  by  such 
supplier  or  an  affiliate  of  such  supplier. 
The  problem  wiA  this  recommended 
provision  is  that  the  entire  value  of 
foreign  material  which  has  undergone 
further  production  or  other  operation 
within  die  U.S./Canada  would  be 
transformed  into  value  added  in  the 
U.S./Canada.  This  would  create  a  giant 
loophole  by  which  foreign  material 
could  be  transformed  into  U.S./ 
Canadian  content. 

The  above  discussion  has  primarily 
concerned  determining  the  value  added' 
in  the  United  States  or  Canada  of 
passenger  motor  vehicle  equipment 
produced  or  assembled  within  the 
territorial  boundaries  of  the  United 
States  or  Canada.  For  equipment  which 
is  imported  into  the  United  States  or 
Canada  from  a  third  country,  the 
clarifying  regulations  specify  that  the 
value  added  in  the  United  States  or 
Canada  is  zero.  The  agency  is  taking  this 
approach  for  the  same  reasons  discussed 
above  with  respect  to  imported  material' 
that  is  used  to  produce  or  assemoie 
passenger  motor  vehicle  within  the 
United  States  or  Canada. 


The  clarifying  regulations  also  specify  1 

that  the  payment  of  duty  does  not  result  I 

in  value  added  in  the  United  States  or  ( 

Canada.  While  it  may  be  necessary  to  i 

pay  duty  as  a  condition  of  an  item  i 

crossing  a  natiolial  border,  such  i 

payment  does  not  add  any  value  to  the  1 

item  in  the  country  to  which  duty  is  : 

paid.  t 

NHTSA  is  also  including  a  provision  i 

which  specifies  that  if  a  manufacturer  or  i 

allied  supplier  does  not  receive  l 

information  bom  one  or  more  of  its  < 

suppliers  concerning  the  U.S./Canadian  i 

content  of  particular  equipment,  the  \ 

U.S./Canadian  content  of  that  i 

equipment  is  considered  zero.  While  the 

agency  does  not  believe  that  this  c 

situation  will  occur  verj*  often,  the  r 

provision  ensiu^s  that  U.S./Canadian  r 

content  is  not  overstated  as  a  result  of  r 

the  manufacturer  or  allied  supplier  j 

simply  assuming  that  equipment  is  of  r 

U.S./Canadian  origin  in  the  absence  of  r 

information  from  the  supplier.  The  c 

provision  does  not  affect  the  obligation 

of  manufacturers  and  allied  suppliers  to  c 

request  this  information  from  their  p 

suppliers  or  the  obligation  of  the  c 

suppliers  to  provide  the  information.  a 

c.  Determining  the  U.S./Canadian  t] 

percentage  of  the  total  value  of  a  c 

carline  's  passenger  motor  vehicle  a 

equipment.  CM  stated  that  the  agency  s 

had  proposed  that  the  proper  method  to  a 

establish  the  U.S./Canadian  content  for 

a  carline  is  to  estimate  the  installation  v 

rates  for  all  equipment  options  and  a 

choices  offered  on  that  carline  a 

multiplied  by  the  U.S./Canadian  content  c 

value  for  each  option  or  choice  divided  p 

by  the  total  value  for  all  equipment,  n 

domestic  or  foreign.  That  company  fr 

stated  that  it  has  found  for  cost  b 

management  and  planning  purposes  a! 

that  the  use  of  a  high  volume  n 

configuration  carline  model  results  in  vv 

better  management  control  of  the 

assembly  process  than  the  so  called  ir 

average  equipped  carline  model.  CM  p 

stated  that  such  a  model  has  found  wide  ui 

acceptance  in  calculations  made  for 

corporate  average  fuel  economy  (CAFE)  p 

emission  testing  configurations,  and  fl 

most  recently,  for  vehicle  configurations 

under  NAFTA.  That  company 

recommended  that  the  agency  permit  oi 

manufacturers  to  use  established  carline  sc 

cost  management  models  for  lu 

establishing  the  percentage  U.S./  cc 

Canadian  content  required  to  be  U 

included  in  the  AALA  domestic  content  le 

label.  ca 

JAMA  stated  that  it  understands  that  cc 

it  is  NHTSA 's  intention  that  cc 

manufacturers  project  the  sales  mix  of  th 

all  of  the  potentially  many  models  ca 

within  a  carline,  including  differences  th 

in  series,  engine  type,  transmission   j  co 
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The  clarifying  regulations  also  specify 
that  the  payment  of  duty  does  not  result 
in  value  added  in  the  United  States  or 
Canada.  While  it  may  be  necessary  to 
pay  duty  as  a  condition  of  an  item 
crossing  a  national  border,  such 
payment  does  not  add  any  value  to  the 
item  in  the  country  to  which  duty  is 
paid. 

NHTSA  is  also  including  a  provision 
which  specifies  that  if  a  manufacturer  or 
allied  supplier  does  not  receive 
information  from  one  or  more  of  its 
suppliers  concerning  the  U.S./Canadian 
content  of  particular  equipment,  the 
U.S./Canadian  content  of  that 
equipment  is  considered  zero.  While  the 
agency  does  not  believe  that  this 
situation  will  occur  ver>'  often,  the 
provision  ensures  that  U.S./Canadian 
content  is  not  overstated  as  a  result  of 
the  manufacturer  or  allied  supplier 
simply  assiuning  that  equipment  is  of 
U.S./Canadian  origin  in  the  absence  of 
information  from  the  supplier.  The 
provision  does  not  affect  the  obligation 
of  manufacturers  and  allied  suppliers  to 
request  this  information  from  their 
suppliers  or  the  obUgation  of  the 
suppUers  to  provide  the  information. 
c.  Determining  the  U.S./Canadian 
percentage  of  the  total  value  of  a 
carline's  passenger  motor  vehicle 
equipment.  GM  stated  that  the  agency 
had  proposed  that  the  proper  method  to 
establish  the  U.S./Canadian  content  for 
a  carline  is  to  estimate  the  installation 
rates  for  all  equipment  options  and 
choices  offered  on  that  carline 
multiplied  by  the  U.S./Canadian  content 
value  for  each  option  or  choice  divided 
by  the  total  value  for  all  equipment, 
domestic  or  foreign.  That  company 
stated  that  it  has  found  for  cost 
management  and  planning  purposes 
that  the  use  of  a  high  voliune 
configuration  carline  model  results  in 
better  management  control  of  the 
assembly  process  than  the  so  called 
average  equipped  carline  model.  GM 
stated  that  such  a  model  has  found  wide 
acceptance  in  calculations  made  for 
corporate  average  fuel  economy  (CAFE) 
emission  testing  configurations,  and 
most  recently,  for  vehicle  configurations 
under  NAFTA.  That  company 
recommended  that  the  agency  permit 
manufacturers  to  use  established  carline 
cost  management  models  for 
establishing  the  percentage  U.S./ 
Canadian  content  required  to  be 
included  in  the  AALA  domestic  content 
label. 

JAMA  stated  that  it  understands  that 
it  is  NHTSA's  intention  that 
manufacturers  project  the  sales  mix  of 
all  of  the  potentially  many  models 
within  a  carline,  including  differences 
in  series,  engine  type,  transmission 


type,  and  other  optional  equipment,  and 
to  perform  the  weighted  average  carline 
calculation  based  on  this  model  and 
equipment  mix.  That  organization  stated 
that  it  believes  this  calculation  method 
would  impose  an  unnecessarily  great 
burden  on  manufacturers  without  a 
significant  increase  in  the  accuracy  of 
the  computed  percentage.  It 
recommended  that  agency  permit  a 
manufacturer,  at  its  option,  to  use  the 
U.S./Canadian  parts  content  of  a 
specific  model,  e.g.,  the  best  selling 
model  of  a  carline,  on  a  projected  sales 
basis,  which  is  considered  to  reasonably 
represent  the  entire  carline. 

Mazda  stated  that  it  believes  proposed 
calculation  method  would  impose  too 
much  burden  on  manufacturers,  and 
recommended  that  NHTSA  permit 
manufacturers  to  use  U.S./Canadian 
parts  content  of  a  specific  representative 
model  within  a  carline,  e.g.,  best  selling 
model,  as  the  parts  content  of  the 
carline. 

NHTSA  does  not  disagree  with  the 
concept  of  permitting  simplified 
procedures  for  estimating  U.S./Canadian 
content,  if  such  procedures  would 
always  ensure  reliable  results.  However, 
the  procedures  suggested  by  the 
commenters,  which  are  based  on  either 
a  high  volume  configuration  or  best 
selling  model,  would  not  appear  to 
always  ensure  meaningful  results. 

For  example,  as  discussed  above, 
vehicles  within  a  carline  may  be 
assembled  in  both  the  U.S. /Canada  and 
a  foreign  country.  If  the  high  volume 
configuration  or  best  selling  model  was 
produced  in  the  U.S./Canada  and  the 
rest  of  the  carline  was  produced  in  a 
foreign  country,  content  calculations 
based  on  the  portion  of  the  carline 
assembled  in  the  U.S./Canada  would 
not  be  representative  of  the  carline  as  a 
whole. 

The  agency  believes  it  would 
inappropriate  to  permit  simplified 
procedures  that  could  produce 
unreliable  results. 

4.  Procedure  for  Determining  Major 
Foreign  Sources  of  Passenger  Motor 
Vehicle  Equipment  (Section  583.7) 

As  discussed  in  the  NPRM,  item  two 
on  the  label,  listing  the  main  foreign 
sources  of  a  carline's  equipment,  is 
necessary  only  if  one  or  more  foreign 
countries  (i.e.,  coimtries  other  than  the 
U.S./Canada)  individually  contribute  at 
least  15  percent  of  the  value  of  the 
carline's  equipment.  If  there  is  one  such 
country,  the  manufacturer  must  list  that 
country  and  the  percentage  by  value 
that  originated  in  that  country  for  the 
carline.  If  there  are  two  such  countries, 
the  manufacturer  must  list  those 
countries  and  the  percentage  by  value 


that  originated  in  those  countries  for  the 
carline,  in  descending  order  of 
percentage.  Manufacturers  need  not  list 
more  than  two  such  countries.  As  with 
the  first  item  on  the  label,  much  of  the 
information  that  manufacturers  need  to 
calculate  the  information  for  the  second 
item  must  come  from  parts  suppliers. 

NHTSA  proposed  a  specific 
procedure  in  §  583.7  of  the  proposed 
regulation  for  determining  major  foreign 
sources  of  passenger  motor  vehicle 
equipment.  The  section  specified  the 
same  procedure  for  determining  the 
value  of  items  of  equipment  as  §  583.7, 
and  also  specified  procedures  for 
determining  the  country  of  origin  of 
items  of  equipment  and  for  determining 
the  percentage  of  the  total  value  of  a 
carline's  passenger  motor  vehicle 
equipment  which  is  attributable  to 
individual  countries  other  than  the  U.S. 
cmd  Canada. 

NHTSA  noted  in  the  NPRM  that  the 
statute  does  not  specify  how  country  of 
origin  is  determined  for  purposes  of 
item  two  on  the  label.  The  agency 
tentatively  concluded  that  the  simplest 
method  would  be  to  specify  one  country 
of  origin  for  each  item  of  equipment, 
using  the  country  from  which  the 
greatest  share  of  value  originated  for  the 
item  of  equipment.  The  agency  noted 
that  this  is  the  method  that  Congress 
prescribed  for  the  only  other  country  of 
origin  calculation  in  section  210,  i.e.. 
country  of  origin  for  engines  and 
transmissions  in  section  210(0(12). 

Ford  commented  that  due  to 
differences  in  calculation  methods  for 
U.S./Canadian  and  foreign  content,  it 
would  be  possible  for  the  sum  of  the 
domestic  and  foreign  label  values  of  a 
vehicle  to  be  either  over  100  percent  or 
zero  percent,  thereby  causing  confusion 
to  consumers.  That  company  suggested 
an  alternative  method  for  determining 
country  of  origin  which,  among  other 
things,  would  attribute  the  total  value  of 
outside  supplied  equipment  that 
contains  less  than  70  percent  value 
added  in  the  U.S./Canada  to  the  country 
other  than  the  U.S./Canada  which 
contributed  the  greatest  amount  of  value 
to  that  item.  Ford  stated  that  if  the 
agency  did  not  adopt  its 
recommendation,  it  should  clarify  that 
the  sum  of  U.S./Canadian  content  is 
considered  one  country,  to  preclude  the 
classification  of  an  item  of  equipment 
that  is  more  than  50  percent  U.S./ 
Canadian  to  be  classified  as  a  foreign 
item  of  equipment. 

Chrysler  argued  that  the  proposed 
regulation  could  result  in  an  anomaly.  It 
stated,  among  other  things,  that  under 
the  proposed  method  for  determining 
country  of  origin,  the  country  of  origin 
could  be  the  U.S.  or  Canada  in 
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^tuatioBs  wb«re  Lr,S./CMiadi«n  content 
is  less  than  70  percent.  Chrysler 
recomraendied  an  altematiye  methcKf  for 
determining  foreign  co«ntTT  of  origin. 
The  method  wouldionly  consider 
passenger  motor  vejiirle  equipment  that 
contains  less  than  70  f>ercent  valued 
added  in  the  U.S/QaBada,  and  would 
consider  the  foreigi  valtje  of  the 
equipment  to  be  its  value  multiplied  by 
th«  percent  of  content  that  originated 
outside  of  the  US.  and  Canada. 

Toyota  stated  that  a  "greatest  share  of 
value  originated"  tfst  for  purposes  of 
item  t>vo  on  the  label  would  represent 
a  new  and  different  test  that  is 
inconsistent  with  a}l  other  origin  t«st5  in 
use.  Toyota  stated  l^at  it  believes  that 
imposing  this  test  would  result  in  more 
work  for  suppliers  with  no  benefit  to  the 
consumer.  That  coi^pany  stated  that  if 
this  test  is  used  at  411.  it  should  be 
confined  to  instances  in  which  the 
country  of  origin  of  passenger  motor 
vehicle  equipment j  as  determined  for 
Custtmis  fHirposes.  is  unknown  and 
cannot  be  determined. 

BMW  commented  that  with  regard  to 
foreign  parts  contest  calculations  and 
country  of  origin  certification,  NHTSA 
should  incorporate  jffli  alternative  means 
to  allow  manufacturers  with  existing, 
substantial  business  records  to  use  these 
records  as  proof  of  foreign  content  to 
comply  with  the  requirements.  That 
company  argued  th^t  without  such  an 
alternative,  NHTS/1|  wcoid  be  imposing 
an  unnecessary  buinen  which  would  be 
increased  farther  d|ie  to  language 
barriers.  BMW  stat^  that  it  already  has 
a  system  in  place  tq  handle  customs 
1  treatment  of 
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essentially  would  bp  the  same  for 
calculating  the  foreign  content  of  Item 
Two.  BMW  acknovi^edged  that 
circumstances  woald  not  be  precluded 
where  the  country  »f  origin  would  be 
different  given  the  two  definitions,  but 
argued  that  these  eo^ceptioDS  will  not 
influence  the  aceuricy  of  the  calculated 
percentages. 

Afler  consideringi  the  comments,  the 
agency  has  decided  to  make  changes  in 
§  583.7  to  prevent  t  le  possibility  that 


the  specified  U.S./Canadian  content  and 
major  sotirees  of  foreign  content  for  a 
carline  will  together  exceed  100  percent 
and  to  provide  greater  flexibility 
concerning  detetmination  of  country  of 
origin  for  purposes  of  item  two  of  the 
label. 

As  discussed  above,  the  first  two 
items  on  the  label  provide  parts  content 
percentages  for  the  U.S./Cajiada  and  for 
up  to  two  major  sources  of  foreign  parts 
content.  For  example,  a  label  might 
indicate  the  following  parts  content 
percentages:  U.S./Canada,  50%;  Japan, 
20%;  and  Mexico.  15%.  Since  the  label 
does  not  purport  to  indicate  ail  sources 
of  content,  the  percentages  are  not 
expected  to  add  up  to  100%.  However, 
the  agency  agrees  that  consumers  would 
be  confusied  if  the  numbers  added  up  to 
more  than  100  percent. 

One  way  to  prevent  the  numbers  from 
adding  up  to  more  than  100  f>eTcent 
would  be  to  specify  a  procedxire  for 
determining  country  of  origin  for  item 
two  of  the  label  that  is  more  closely  tied 
to  the  statutory  method  for  determining 
U.S./Canadian  content.  However,  such  a 
procedure  would  necessaily  be  very 
comp^licated,  given  certain  aspects  of  the 
procedure  for  determining  U.S./ 
Canadian  content,  e.g.,  therol^up,  roll- 
down  provision  for  outside  suppliers. 

The  agency  has  therefore  decided  to 
simply  speciiy  that  if  the  U.S./Canada 
and  major  for^gn  source  percentages 
add  up  to  more  than  100  percent,  the 
foreign  source  percentages  are 
proportionately  reduced  to  the  extent 
necessary  to  bring  the  percentages  down 
to  100  percent  The  U.S/Canada 
percentage  is  not  changed.  The  agency 
believes  that  this  is  the  more  important 
of  the  two  items  of  information  for 
consumers,  and  the  method  for 
determining  the  U.S./Caaadft 
percentage,  unhke  the  methodology  for 
major  foreign  source  percentages,  is 
explicitly  set  forth  in  the  statute. 

Since  section  210  provides  a  specific 
methodology  for  determimag  the  U.S7 
Canada  percentage,  the  §  583.7 
procedures  have  the  limited  purpose  of 
providing  a  method  for  calculating  the 
extent  to  which  the  remaining 
percentage  is  attributable  to  foreign 
countries  which  individually  contribute 
at  least  15  percent  of  the  parts  content, 
emd  the  specific  percentage  attributable 
to  each  such  foreign  country. 

Given  that  the  U.S.  and  Canada  are 
treated  together  in  determining  the  U.S./ 
Canada  content,  the  agency  agrees  with 
Ford  that  they  should  also  be  treated 
together  in  making  determinations 
under  §583.7.  Beyond  that,  however, 
NHTSA  beKeves  that  since  the  statute 
does  not  specify  a  particular  method  for 
making  the  country  of  origin 


determinations  for  item  two  of  the  label, 
and  given  the  Umited  purpose  of  these 
determinations,  mamtfacturers  should 
be  permitted  greater  flexibility.  The 
agency  is  therefore  specifying  that,  in 
making  cormtry  of  origin  determinations 
for  item  two  of  the  label  only, 
manufacturers  may  use  the  greatest 
share  of  value  approach  or  any  other 
approach  that  is  used  for  customs  (U.S. 
or  foreign)  purposes,  so  long  as  a 
consistent  methodology  is  employed  for 
all  parts  and  so  long  as  the  U.S.  and 
Canada  are  treated  together. 

NHTSA  notes  that  regardless  of  what 
approach  a  manufacturer  selects  for 
making  country  of  origin  determinations 
for  item  two  of  the  label,  it  will  have  no 
effect  on  the  specified  U.S./Canadian 
content  of  a  carline.  Assume,  for 
example,  that  sn  outside  supplier 
provides  equipment  with  65  percent 
U.S./Canadian  content.  Under  the  rolf- 
up,  roll-down  provision,  the  equipment 
is  considered  0  percent  U.S./Canadian 
for  item  one  of  the  label.  Undftr  the 
greatest  share  of  value  approach  and 
possibly  under  other  approaches,  the 
equipment  would  be  considered  U.&/' 
Canadian  for  item  two  of  the  label. 
However,  this  would  merely  mean  that 
the  equipment  does  not  show  up  in  the 
percentages  attributable  to  Japan, 
Germany  or  some  other  foreign  cormtry 
in  the  item  two  calculations;  it  would 
never  be  reflected  as  U.S./Canadian  on 
the  label. 

NHTSA  does  not  agree  with  the 
specific  approaches  recommended  by 
Ford  and  Chr3rsleT.  The  agency  believes 
that  both  approaches  are  unnecessarily 
complicated.  The  agency  also  notes  that 
the  Ford  approach  would  result  in 
country  of  origin  determinations  being 
made  on  a  very  small  percentage  of 
value  for  items  with  substantial,  but  less 
than  70  percent,  U.S./Canadian  content. 

5.  Procedure  for  Determining  Country  of 
Chigin  foe  Engines  and  Transmissions 
tSection  583.8) 

As  discussed  in  the  NPRM,  the  fourth 
and  fifth  items  on  the  label,  the 
countries  of  origin  for  the  engine  and 
transmission,  are  also  determined 
separately  for  each  vehicle,  instead  of 
on  a  carline  basis.  The  information 
needed  to  make  these  determinations 
also  needs  to  come  from  suppliers. 

Section  210tf)(12)  states  that  the 
"country  of  origin"  of  an  engine  or 
transmisMon  is  the  country  that 
contributed  the  greatest  percentage  of 
dollar  value  to  the  engine  or 
transmission,  based  upon  the  purchase 
price  of  direct  materials  received  at  the 
individual  engine  or  transmission  plant. 
It  also  states  that  the  U.S.  and  Canada 
are  to  be  treated  separately  for 


determining  the  country  of  origin.  Thus, 
the  country  of  origin  might  be  the  U.S. 
or  Canada,  h\A  could  not  be  U.S./ 
Canada. 

NHTSA  explained  in  the  NPRM  that 
the  term  "direct  materials"  is  not 
defined  in  section  210  of  the  Cost 
Savings  Act.  The  agency  referred  to 
similar  terms  in  the  CFTA  to  assist  it  in 
defining  the  term,  and  tentatively 
concluded  that  the  term  "direct 
materials"  refers  to  the  items  (i^.,  the 
materials]  that  make  up  the  final  good 
(either  an  engine  or  a  transmission),  but 
does  not  include  the  "costs"  (i.e.,  items 
such  as  labor)  that  go  into  assembling 
the  final  good.  Th<»e  "costs"  are  not 
"materials."  Further,  they  are  not     j 
"received  at  the  individual  engine  or 
transmission  plants."  (Emphasis  added.) 

NHTSA  therefore  concluded  that,  in 
calculating  the  country  of  origin  fw 
engines  and  transmissions,  the  country 
to  which  the  engine  or  transmission  is 
attributed  is  that  country  in  which  the 
greatest  percentage  by  value  was  added, 
based  on  the  purchase  price  of  all 
equipment  that  makes  up  the  completed 
engine  or  transmission.  In  addition,  the 
country  of  origin  calculation  is  based  on 
the  purchase  price  an  engine  or 
transmission  supplier  pays  for  all 
equipment  it  receives  at  the  plant  at 
which  the  engine  Or  transmission  is 
assembled  into  a  completed  unit.  Based 
on  the  language  in  section  210(f)(12), 
costs  incurred  once  the  engine  or 
transmission  supplier  has  received  the 
equipment  at  its  engine  or  transmission 
assembly  plants  (e.g.,  labor  costs, 
depreciation  of  equipment,  insurance, 
etc.)  are  not  permitted  to  be  taken  into 
account  for  purposes  of  determining  the 
country  of  origin  of  an  engine  or 
transmission. 

The  agency  recognized  that  some 
engine/transmission  suppliers  may 
produce  their  own  equipment  that  is 
integrated  into  the  fuUy-asseinbled 
engine/transmission.  NHTSA  requested 
comments  on  whether  such  "on-site" 
production  should  be  treated  similarly 
to  on-site  production  at  a 
manufacturer's  final  assembly  point, 
i.e.,  by  including  all  costs  related  to  the 
production  of  such  components, 
including  labor. 

The  agency  stated  that  under  such  an 
approach,  for  engine  suppliers, 
production  that  occurs  on-site  prior  to 
the  point  at  which  the  engine  parts  are 
assembled  to  the  engine  block  would 
not  be  considered  "engine  assembly," 
and  non-parts  costs  would  be  taken  into 
account  in  determining  the  value  of  the 
engine  in  order  to  determine  its  country 
of  origin.  After  that  point  in  the  process, 
assembly  and  other  non-parts  costs 
would  be  disallowed.  For  transmission 
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determining  the  country  of  origin.  Thus, 
the  country  of  origin  might  be  the  U.S. 
or  Canada,  but  could  not  be  U.S./ 
Canada. 

NHTSA  explained  in  the  NPRM  that 
the  tenn  "direct  materials"  is  not 
defined  in  section  210  of  the  Cost 
Savings  Act.  The  agency  referred  to 
similar  terms  in  the  CFTA  to  assist  it  in 
defining  the  term,  and  tentatively 
concluded  that  the  term  "direct 
materials"  refers  to  the  items  (i-e.,  the 
materials]  that  make  up  the  final  good 
(either  an  engine  or  a  transmission),  but 
does  not  include  the  "costs"  (i.e..  items 
such  as  labor)  that  go  into  assembling 
the  final  good.  Those  "costs"  are  not 
"materials."  Further,  they  are  not 
"received  at  the  individual  engine  or 
transmission  plants."  (Emphasis  added.) 

NHTSA  therefore  concluded  that,  in 
calculating  the  coimtry  of  origin  foi 
engines  and  transmissions,  the  country 
to  which  the  engine  or  transmission  is 
attributed  is  that  country  in  which  the 
greatest  percentage  by  value  was  added, 
based  on  the  purchase  price  of  all 
equipment  that  makes  up  the  completed 
engine  or  transmission.  In  addition,  the 
country  of  origin  calculation  is  based  on 
the  purchase  price  an  engine  or 
transmission  suppUer  pays  for  all 
equipment  it  receives  at  the  plant  at 
which  the  engine  Or  transmission  is 
assembled  into  a  completed  unit.  Based 
on  the  language  in  section  210(f)(12), 
costs  incurred  once  the  engine  or 
transmission  suppUer  has  received  the 
equipment  at  its  engine  or  transmission 
assembly  plants  (e.g.,  labor  costs, 
depreciation  of  equipment,  insurance, 
etc.)  are  not  permitted  to  be  taken  into 
account  for  purposes  of  determining  the 
country  of  origin  of  an  engine  or 
transmission. 

The  agency  recognized  that  some 
engine/transmission  suppUers  may 
produce  their  own  equipment  that  is 
integrated  into  the  fully-assembled 
engine/transmission.  NHTSA  requested 
comments  on  whether  such  "on-site" 
production  should  be  treated  similarly 
to  on-site  production  at  a 
manufacturer's  final  assembly  point, 
i.e.,  by  including  all  costs  related  to  the 
production  of  such  components, 
including  labor. 

The  agency  stated  that  under  such  an 
approach,  for  engine  suppliers, 
production  that  occurs  on-site  prior  to 
the  point  at  which  the  engine  parts  are 
assembled  to  the  engine  block  would 
not  be  considered  "engine  assembly," 
and  non-parts  costs  would  be  taken  into 
account  in  determining  the  value  of  the 
engine  in  order  to  determine  its  country 
of  origin.  After  that  point  in  the  process, 
assembly  and  other  non-parts  costs 
would  be  disallowed.  For  transmission 


suppliers,  production  that  occurs  on-site 
prior  to  the  point  at  which  the 
transmission  parts  are  assembled  in  the 
transmission  casing  (or  transmission 
housing)  would  not  be  considered 
"transmission  assembly,"  and  non-parts 
costs  would  be  taken  into  account  in 
determining  the  value  of  the 
transmission  in  order  to  determine  its 
country  of  origin.  Again,  after  that  point 
in  the  process,  assembly  and  other  non- 
parts  costs  would  be  disallowed. 

NHTSA  proposed  a  specific 
procedure  in  §  583.8  of  the  proposed 
regulation  for  determining  country  of 
origin  for  engines  and  transmissions. 
NHTSA  noted  in  the  NPRM  that  while 
the  proposed  regulatory  text  did  not 
reflect  taking  parts  production  costs  at 
the  engine  or  transmission  plant  into 
account  in  determining  country  of 
origin  for  the  engine  or  transmission, 
the  agency  might,  depending  on  the 
comments,  adopt  sxxdx  an  approach  in 
the  final  rule. 

a.  Assembly  costs.  AAMA  stated  that 
it  agrees  that  the  statute  provides  that 
determination  of  country  of  origin  for 
engine  and  transmission  does  not 
include  the  cost  of  assembling  and 
fabricating  the  engine  or  transmission. 

Toyota,  nowever,  stated  that  it 
disagrees  with  this  conclusion.  That 
manufacturer  argued  that  the  statute 
does  not  expressly  require  such 
exclusion,  and  the  Act's  use  of  the 
words  "dollar  value  added"  in  the  first 
sentence  of  section  210(fMl2)  connotes 
that  the  cost  of  assembling  the  engine  or 
transmission  is  to  be  included.  Toyota 
stated  that  it  recognizes  that  the  third 
sentence  in  (f)(12)  provides  that  the 
estimate  of  value  is  based  on  the 
purchase  price  of  direct  materials,  but 
argued  that  the  senteiu:e  does  not 
require  that  the  estin^te  be  based  solely 
on  the  value  of  direct  materials,  Toyota 
urged  the  agency  to  interpret  this 
section  based  on  what  it  considers  to  be 
the  plain  meaning  of  both  of  these 
sentences,  under  which  materials  are  a 
component  of  the  value  added 
calculation  but  not  the  sole  component. 

Mitsubishi  argued  that  exclusion  of 
the  cost  of  labor  required  to  build  or 
assemble  engines  and  transmission  is 
not  consistent  with  other  provisions  of 
the  regulations,  and  the  value  of  labor 
should  therefore  be  included.  That 
manufacturer  stated  that  since  the  term 
"direct  materials"  is  not  defined  in  the 
AALA,  the  agency  should  use  its 
discretion  to  interpret  the  undefined 
and  vague  language  in  a  manner  that  is 
consistent  with  the  rest  of  the  Act. 

JAMA  also  argued  that  assembly  labor 
for  engines  and  transmission  should  be 
included  in  the  country  of  origin  label 
calculations.  That  organization  stated 


that  if  NHTSA  beheves  that  the  statute 
precludes  such  inclusion,  the  agency 
should  provide  in  the  final  regulations 
a  clear  disclaimer  statement  to  that 
effect.  JAMA  stated  that  this  could  be 
accomplished  by  adding  a  sentence  to 
the  explanatory  note  or  a  parenthetical 
to  the  label  follov«ng  the  words  country 
of  origin. 

After  considering  the  comments, 
NHTSA  concludes,  based  on  the 
language  in  section  210(f)(12),  that 
determination  of  country  of  origin  for 
engine  aiHi  transmission  does  not 
include  the  cost  of  assembling  and 
fabricating  the  engine  or  transmission. 
The  agency  does  not  accept  Toyota's 
argument  about  the  first  and  third 
sentences  of  (f)(12).  Since  the  third 
sentence  expressly  provides  that  "(t)he 
estimate  of  the  percentage  of  dollar 
value  shall  be  based  upon  the  purchase 
price  of  direct  materials  as  received  at 
the  individual  engine  or  transmissions 
plants  of  engines  of  the  same 
displacement  and  transmission  of  the 
same  transmission  type,"  it  limits  the 
meaning  of  the  term  "value  added"  in 
the  first  sentence. 

The  agency  also  does  not  agree  that 
significance  should  be  accorded  the  fact 
that  (f)(12)  does  not  expressly  provide 
that  the  estimate  must  be  based  solely 
on  the  value  of  direct  materials.  A  basic 
rule  of  statutory  construction  jM-ovides 
that  where  a  form  of  conduct,  the 
manner  of  its  performance  and 
operation,  and  the  persons  and  things  to 
which  it  refers  are  designated,  there  is 
an  inference  that  all  omissions  should 
be  understood  as  exclusions.  See 
Sutherland  Stat  Const  §  47.23  (5th  Ed). 
Since  (f){12)  provides  that  the  estimate 
is  to  be  based  on  the  value  of  direct 
materials  received  at  the  individual 
engine  or  transmission  plant,  other 
items  such  as  assembly  costs  are 
excluded  in  making  estimates. 

NHTSA  disagrees  with  Mitsubishi's 
argument  that  exclusion  of  the  cost  of 
labor  is  inconsistent  with  the  rest  of  the 
regulation.  The  agency  notes  that 
§  583.8  appUes  only  to  the 
determination  of  country  of  origin  for 
engines/transmissions  for  purposes  of 
items  four  and  five  on  the  label;  the  cost 
of  labor  in  assembfing  engines  and 
transmissions  is  not  excluded  for 
purposes  of  determining  U.S./Canadian 
parts  content  and  major  foreign  sources 
of  foreign  content  (items  one  and  two  of 
the  label).  NHTSA  also  notes  that  tlie 
exclusion  of  labor  and  assembly  costs  in 
determining  the  country  of  origin  for 
engines/transmissions  is  directly 
analogous  to  the  exclusion  of  final 
assembly  costs  in  determining  U.S./ 
Canadian  parts  content  and  major 
foreign  sources  of  content.  The  agnncy 
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also  disagrees  tha  t  the  term  "direct 
materials"  is  so  vtigue  that  it  can  be 
interpreted  to  include  labor  in 
assembling  the  ec  uipment  received  at 
engine/transmiss;  on  plants  into 
engines/transmissions. 

NHTSA  has,  hcwever,  decided  to 
specify  the  additi  )n  of  the  word  "parts" 
after  "engine"  anil  "transmission"  on 
the  label.  The  age  acy  believes  that  this 
will  make  it  clear  to  consumers  that 
these  country  of  c  rigin  determinations 
exclude  assembly  costs.  Because  this 
change  involves  a  dding  only  two  words 
to  the  label,  it  wil ;  not  result  in  an 
information  overl  3ad  for  consumers  or 
an  unnecessarily  ong  label.  NHTSA 
believes  that  this  ;hange  is  consistent 
with  the  statutory  directive  that  the 
regulations  provi(  le  to  the  ultimate 
purchaser  of  new  passenger  motor 
vehicles  the  best  i  md  most 
understandable  ii  formation  possible 
about  the  foreign  knd  U.S. /Canada 
origin  of  the  equipment  of  such  vehicles 
without  imposing  costly  and 
unnecessary  burdsns  on  manufacturers. 

b.  Parts  that  art  produced  at  engine 
and  transmission  plants.  AAMA 
recommended  th£  t  the  regulation 
provide  that  "(a)l  value  added  at  the 
transmission  and  engine  plant  is 
excluded  from  th<  calculation  of 
origin."  APMA  stated  that  the  agency 
asked  whether  it ;  hould  include  non- 
parts  costs  of  on-s  ,te  production  prior  to 
the  point  at  whicl  engine  parts  are 
assembled  to  engi  le  block  or 
transmission  parti  i  are  assembled  in  the 
transmission  casi)  ig.  APMA  stated  that 
it  supports  the  re{  ulation  as  drafted, 
which  does  not  in  elude  non-parts  costs 
for  on-site  produc  tion,  as  being  the  only 
approach  conslste  nt  with  the  statutory 
language. 

A  number  of  ol  ler  com.mentors, 
however.  Urged  th  at  "on-site" 
production  of  par  s  at  an  engine/ 
transmission  plan ;  should  be  treated 
similarly  to  on-sit ;  production  at  a 
manufacturer's  fir  al  assembly  point, 
i.e.,  by  including  i  ill  costs  related  to  the 
production  of  sue  i  components, 
including  labor.  V  onda  stated  that  it 
strongly  supports  inclusion  of  costs  of 
in-house  product!  3n  of  parts  and 
subcomponents  ti  at  are  subsequently 
integrated  into  the  engine  or . 
transmission  duri  ig  final  assembly.  It 
also  stated  that  thi  i  agency's  proposed 
definition  of  final  assembly  point  for  the 
engine  (the  point ,  it  which  the  engine 
parts  are  assemble  d  to  the  engine  block) 
and  the  transmiss  on  (the  point  at  which 
the  transmission  f  art  are  assembled  in 
the  transmission  c  asing  or  housing) 
se«ms  appropriate . 

Nissan  stated  th  at  it  agrees  that  in- 
house  parts  and  c(  imponents  production 


should  be  included  as  parts  content  in 
determining  country  of  origin  for 
engines  and  transmissions.  It  also  stated 
that,  as  proposed,  final  engine  assembly 
should  be  designated  to  begin  at  the 
point  in  the  production  process  when 
the  block  and  head  are  joined,  and  that 
for  transmissions,  final  assembly  should 
be  designated  to  begin  at  tho  point  in 
the  production  process  at  which 
transmission  parts  are  assembled  in  the 
transmission  casing. 

Toyota  stated  that  because  an 
assembled  engine  block  is  not 
equivalent  to  an  engine  (for  any  piston 
engine,  gasoline  or  diesel,  there  must 
also  be  a  cylinder  head),  it  recomm.ends 
that  the  point  of  engine  assembly  should 
occur  no  sooner  than  the  point  at  which 
the  block  and  head  are  attached  to  one 
another.  That  commcnter  sfated  that 
assembly  labor  prior  to  the  attachment 
of  the  head  to  the  block  should  not  be 
excluded,  as  such  labor  constitutes,  by 
definition,  part  of  the  value  of  the 
individual  engine  block  and  cylinder 
head,  neither  of  which  by  itself 
constitutes  an  engine. 

BMW  stated  that  it  supports  treating 
on-site  production  of  engine  and 
transmission  parts  in  a  similar  manner 
to  on-site  production  of  parts  at  a 
manufacturer's  final  assembly  plant. 
BMW  added,  however,  that  it  believes 
the  definitions  for  the  starting  points  of 
final  assembly  for  the  engine  and 
transmission  need  to  be  precise  so  that 
substantial  variances  cannot  be 
achieved  by  modifying  the  assembly 
sequence. 

After  considering  the  comments, 
NHTSA  has  concluded  that  production 
of  parts  at  an  engine  or  transmission 
plant  should  be  treated  in  a  similar 
manner  with  respect  to  determining 
country  of  origin  of  the  engine  or 
transmission  as  the  production  of  parts 
at  a  final  assembly  plant  is  treated  with 
respc-ct  to  determination  of  a  vehicle's 
parts  content.  The  agency  notes  that  the 
basic  value  of  an  engine  or  transmission 
is  not  primarily  related  to  either  the 
costs  of  assembly  or  the  costs  of  the  raw 
materials,  but  is  instead  related  to  the 
costs  of  producing  parts.  If  an  engine  or 
transmission  plant  was  highly 
integrated  and  all  parts  were  produced 
at  the  plant,  a  determination  of  country 
of  origin  that  did  not  reflect  the  costs  of 
producing  parts  would  be  based  entirely 
on  the  costs  of  raw  materials.  The 
agency  believes  that  such  a 
determination  would  be  of  little 
meaning. 

At  the  same  time,  however,  the 
^ency  must  give  full  effect  to  the 
congressional  intent  to  exclude  the  costs 
of  assembling  engines  and 
transmissions.  NHTSA  believes  that  the 


best  way  to  accomplish  this  is  to  specify 
that  all  value  added  at  the  transmission 
and  engine  plant  is  excluded  from  the 
calculation  of  origin,  with  the  exception 
of  the  costs  of  producing  individual 
parts  of  the  transmission/engine. 
Individual  parts  refers  to  the  most  basic 
level  of  parts  used  to  assemble  an 
engine  or  transmission  and  not 
subassemblies. 

In  addition  to  ensuring  that  engine 
and  transmission  assembly  costs  are 
excluded  as  required  by  section  210,  the 
agency  also  believes  that  this  approach 
is  much  clearer  than  the  specific  one 
discussed  in  the  NPRM  preamble.  The 
agency  believes  it  could  be  difficult  or 
impossible  to  define  the  starting  points 
of  final  assembly  for  the  engine  and. 
transmission  in  ways  that  are 
appropriate  for  all  manufacturers. 
NHTSA  is  particularly  concerned  that, 
under  such  an  approach,  manufacturers 
might  be  able  to  modify  the  assembly 
process  in  ways  that  would  reduce  the 
costs  of  assembling  the  engine/ 
transmission  to  a  nullity.  This  would  be 
possible,  for  example,  under  the" 
approach  suggested  by  Toyota.  Such  a 
result  would  be  inconsistent  with  the 
statutory  requirement  that  engine  and 
transmission  origin  determinations  be 
made  based  on  the  costs  of  direct 
materials. 

c.  Other  issues  concerning 
determining  country  of  origin  for 
engines  and  transmissions.  AAMA 
stated  that  §  583.8  refers  to  determining 
country  of  origin  for  each  individual 
engine  and  transmission.  That 
organization  stated  that  this  is 
inconsistent  with  section  210(f)(10)(B) 
of  the  statute,  which  specifies  that  the 
following  groupings  are  used  in 
determining  the  origin  and  value  added 
of  engines/transmissions:  engines  of  the 
same  displacement  produced  at  the 
same  plant  and  transmissions  of  the 
same  type  produced  at  the  same  plant. 
AAMA  noted  that  neither  the  statute  nor 
proposed  regulation  defines  "type"  of 
transmission.  It  suggested  that 
transmission  type  be  defined  as  follows: 
In  determining  the  origin  of 
transmissions  produced  in  the  same 
plant,  a  type  should  have  the  same 
characteristics:  driveline,  number  of 
forward  gears,  controls,  and  layout. 

AAMA  also  commented  that  the 
regulation  should  specify  that  country 
of  origin  is  determined  once  a  model 
year  using  same  methodology  as 
vehicles,  except  United  States  and 
Canada  are  treated  separately.  That 
organization  also  stated  that  the 
regulation  should  make  it  clear  that 
calculation  of  origin  of  engine/ 
transmission  is  different  for  determining 
overall  U.S./Canadian  content. 


Honeia  stated  that  the  proposed 
reguiatfon  does  not  address  the 
appropriate  groupings  of  engines  and 
transmissions  for  purposes  of 
calculating  country  of  origin.  It  also 
noted  that  the  proposed  regulatory  text 
refers  to  a  separate  country  of  origin 
determination  for  each  indivichial 
engine  and  transmission,  and  argued 
that  this  is  not  contemplated  by  the 
Labeling  Act  and  would  be  extremely 
-  burdensome. 

Honda  stated  that  it  beheves  the 
statutory  groupings  in  some  cases  may 
be  broader  than  appropriate  to  give 
meaningful  informalon  to  consumers.  It 
dted  the  example  of  an  engine  that  is 
available  in  two  types,  both  of  same 
displacement  and  both  manufactured  at 
same  plant,  one  of  which  is 
supercharged  and  the  other  standard. 
Honda  stated  that  the  two  engines  may 
have  very  different  parts  sources.  Honda, 
suggested  that  final  rule  provide 
manufacturers  discretion  to  make 
country  of  origin  determinations  for 
engine  and  transmission  subgrbupings 
within  the  statutory  grouping 
framework. 

NHTSA  agrees  with  the  commenters 
that  section  210  requires  country  of 
origin  determinations  for  engines  and 
transmissions,  for  items  four  and  five  of 
the  label,  to  be  based  on  groups  of 
engines.  The  agency  also  agrees  with 
AAMA's  suggested  definition  for 
transmission  type.  For  purposes  of  " 
consistency  and  clarity,  the  agency 
beheves  it  is  more  appropriate  to 
provide  a  definition  than  simply  leave 
subgroupings  to  the  discretion  of  the 
.  manufactiuw.  The  final  rule  reflects 
these  changes.  The  agency  does  not 
agree  that  it  is  appropriate  to  permit 
subgroupings  of  engines  below  the  level 
specified  in  section  210.  since.the 
statute  specifies  the  groups  to  be  used. 

As  part  of  the  procedure  for 
determining  country  of  origin  for 
engines  and  transmissions  (for  purposes 
of  items  four  and  five  of  the  label  only), 
the  agency  is  specifying  a  similar 
procedure  for  determining  country  of 
origin  of  the  components  that  comprise 
the  engine/transmission  as  for  making 
country  of  origin  determinations  for 
item  two  of  the  label,  i.e.,  manufacturers 
may  use  the  greatest  share  of  value 
approach  or -any  other  approach  that  is 
used  for  customs  (U.S.  or  foreign) 
purposes,  so  long  as  a  consistent 
methodology  is  employed  for  all  parts. 
The  U.S.  and  Canada, iiowever,  are 
treated  separately  for  makii^  these 
determinations. 

Since  the  statute  does  not  specify-  a 
particular  method  for  making  country  of 
origin  determinations  for  the 
components  comprising  an  engine/ 
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Honda  stated  that  the  proposed    - 
reguiatfon  does  not  address  the 
appropriate  groupings  of  engines  and 
transmissions  for  purposes  of 
calculating  country  of  origin.  It  also 
noted  that  the  proposed  regulatory  text 
refers  to  a  separate  country  of  origin 
determination  for  each  individual 
engine  and  transmission,  and  argued 
that  this  is  not  contemplated  by  the 
Labeling  Act  and  would  be  extremely 
-  burdensome. 

Honda  stated  that  it  beheves  the 
statutory  groupings  in  some  cases  may 
be  broader  than  appropriate  to  give 
meaningful  informa^on  to  consumers.  It 
dted  the  example  of  an  engine  that  is 
available  in  two  types,  both  of  same 
displacement  and  both  manufactured  at 
same  plant,  one  of  which  is 
supercharged  and  the  other  standard. 
Honda  stated  that  the  two  engines  may 
have  vpTy  different  parts  sources.  Honda 
suggested  that  final  rule  provide 
manufacturers  discretion  to  make 
country  of  origin  determinations  for 
engine  and  transmfssion  subgrbupings 
within  the  statutory  grouping 
framework. 

NHTSA  agrees  with  the  commenters 
that  section  210  requires  country  of 
origin  determinations  for  engines  and 
transmissions,  for  items  four  and  five  of 
the  label,  to  be  based  on  groups  of 
engines.  The  agency  also  agrees  with 
AAMA's  suggested  definition  for 
transmission  type.  For  purposes  of  " 
consistency  and  clarity,  the  agency 
believes  it  is  more  appropriate  to 
provide  a  definition  than  simply  leave 
subgroupings  to  the  discretion  of  the 
.  manufacturer.  The  final  rule  reflects 
these  changes.  The  agency  does  not 
agree  that  it  is  appropriate  to  permit 
subgroupings  of  engines  below  the  level 
specified  in  section  210.  since.the 
statute  specifies  the  groups  to  be  used. 

As  part  of  the  procediu^  for 
determining  country  of  origin  for 
engines  and  transmissions  (for  purposes 
of  items  four  and  five  of  the  label  only), 
the  agency  is  specifying  a  similar 
procediu^  for  determining  country  of 
origin  of  the  components  that  comprise 
the  engine/transmission  as  for  making 
country  of  origin  determinations  for 
item  two  of  the  label,  i.e.,  manufacturers 
may  use  the  greatest  share  of  value 
approach  or -any  other  approach  that  is 
used  for  customs  (U.S.  or  foreign) 
purposes,  so  long  as  a  consistent 
methodology  is  employed  for  all  parts. 
The  U.S.  and  Canada, iiowever,  are 
treated  separately  for  makii^  these 
determinations. 

Since  the  statute  does  not  si>ecify  a 
particular  method  for  making  country  of 
origin  determinations  for  the 
components  comprising  an  engine/ 


transmission,  NHTSA  beheves  that  this 
approach  will  provide  appropriate 
flexibility.  The  agency  notes  that  after 
country  of  origin  determinations  are 
made  for  each  component  comprising 
an  engine/transmission,  the  "greatest 
share  of  value  added"  approach  is  used 
to  determine  the  origin  of  the  engine/ 
transmission.  The  agency  also  notes  that 
this  approach  vnll  not  have  any  effect 
on  item  one  of  the  label. 

B.  Format/Location  for  Label 

NHTSA  p^-oposed  to  require  that  the 
label  be  placed  in  a  prominent  location 
on  each  vehicle  where  it  can  be  read 
from  the  exterior  of  the  vehicle.  The 
agency  proposed  three  options  for  the 
format  of  the  label:  (1)  A  stand-alone 
label  that  is  at  least  5  inches  wide  by  3 
inches  long,  (2)  an  addition  at  the  end 
of  the  Monroney  pricing  label  (15  U.S.C. 
1232).  or  (3)  an  addition  at  the  end  of 
the  fuel«conomy  label  (15  U.S.C.  2006). 
Under  all  three  options,  the  label  would 
be  required  to  read  as  follows: 
For  vehicles  in  this  carline: 

U.S./Canadian  Farts  Content: % 

Major  Source  of  Foreign  Parts 
Content:  [fill  in  country /countries): 
^% 
For  this  vehicle: 

Final  Assembly  PoinL 

Country  of  Origin: 

Engine: 

Transmission: 


In  addition,  the  label  would  include 
the  heading  'PARTS  CONTENT 
INFORMATION"  at  the  top.  and  an 
explanatory  note  at  the  bottom.  The 
second  item  of  the  label  (i.e.,  "Major 
Source  of  Foreign  parts  Content")  would 
be  omitted  if  no  individual  country 
other  than  the  U.S./Canada  contributed 
a  minimum  of  15  percent  of  the  value 
of  a  vehicle's  equipment. 

NHTSA  stated  in  the  NPRM  that  to 
ease  comparisons  among  various 
carlines  and  to  make  the  information 
available  to  consumers  in  as  clear  and 
consistent  a  manner  as  possible,  it 
believed  it  was  appropriate  to  specify 
minimum  requirements  for  label  and 
letter  size.  The  agency  noted  that  the 
label,  whether  separate  or  attached  to 
the  price  or  fuel  economy  labels,  must 
be  large  enough  for  all  the  content 
information  to  be  easily  read,  yet  small 
enough  to  avoid  cluttering  the  limited 
window  space  on  the  vehicle.  The 
agency  proposed  to  require  a  separate 
label  to  be  rectangular  with  a  minimum 
dimension  of  5.0  inches  (125  mm)  in 
width  and  3.0  inches  (75  mm)  in  length. 
The  characters  for  items  one  through 
five  of  the  parts  content  label  would  be 
required  to  be  printed  at  a  minimum 
height  of  12  points  (one-sixth  of  an 


inch)  in  boldface  type.  The  required 
explanatory  note  at  the  bottom  of  the 
label  would  be  required  to  be  printed  in 
characters  two  points  smaller  than  the 
information  for  items  one  through  five. 
If  the  information  required  by  section 
210  is  attached  to  the  price  or  fuel 
economy  labels,  the  information  would 
be  required  to  be  separated  from  the 
information  required  to  be  on  those 
labels  by  a  hne  that  is  a  minimum  of  3 
points  wide.  The  words  "PARTS 
CONTENT  INFORMATION"  would  be 
required  to  be  printed  in  bold, 
uppercase  letters,  centered,  and  in  not 
less  than  12  point  type. 

AAMA  stated  that  the  agency  should 
permit  the  lat>€l  information  on  any 
prominently  displayed  window  label. 
That  organization  stated  that  as  various 
government  agencies  add  more  labeling 
requirements,  many  companies  have 
been  developing  consumer  labels 
containing  information  on  several 
different  issues.  On  the  issue  of  format, 
AAMA  stated  that  because  of  increasing 
labeling  requirements  such  as  bumper 
standards  and  CFC  content,  deviations 
should  be  permitted  with  the  prior 
approval  of  the  agency. 

CM  stated  that  label  space  is  at  a 
premium,  especially  for  labels  which 
are  required  to  be  left  in  place  until 
delivery.  That  manufacturer  stated  that 
the  information  required  on  the  label  is 
specifically  set  out  in  the  legislation, 
and  additional  information  should  not 
be  required.  GM  also  argued  that  the 
label  iocatir^n.  format,  size,  appearance 
and  type  style  should  be  discretionary 
with  the  manufacturer  to  give  the 
manufacturer  the  greatest  flexibility-.  GM 
indicated  that  it  intends  to  include' this 
label  information  in  a  consumer 
information  label  combining  several 
consumer  notices  on  one  label, 
including  such  things  as  bumper  s\'stem 
performance  information.  GM  stated 
that  the  regulation  should  allow 
consolidation  of  this  label  with  other 
consumer  notices  as  part  of  another 
window  label  displayed  for  consumer 
review  at  time  of  sale. 

GM  stated  that  in  its  combined 
consumer  information  label  format,  a 
title  size  of  12  points  with  the  label 
information  printed  in  characters  two 
points  smaller  would  make  the  label 
consistent  with  the  other  information. 
That  manufacturer  argued  that  in  no 
case  should  the  type  size  be  larger  than 
12  points.  GM  stated  that  type  size 
changes  and  holding  are  more  practical 
for  implementing  emphasis  than 
underlining.  According  to  GM,  to 
maximize  use  of  label  space,  the  format 
should  be  discretionary,  not  mandated. 
That  company  stated,  for  example,  thnt 
various  information  should  be  allowed 
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on  the  same  line  if  iridth  permits  to 
save  label  space.  GN I  also  argued  that 
the  title  line  should  be  "Content 
Information"  to  con  ply  with  the 
disclosure  intent  of  die  Labeling  Act. 

Toyota  stated  thai  a  separate  Labeling 
Act  label  should  no  be  required  to  be 
placed  on  the  same  Arindow  as  the 
Monroney  label.  Th  it  comffany  stated 
that  section  210(b)  c  oes  not  require  such 
placement  and  prov  des  only  that  the 
label  appear  in  a  pr(  minent  place. 
Toyota  also  stated  tl  lat  the  proposed  3 
X  5  inch  minimum  s  ize  requirement  for 
a  separate  label  woii  Id  pose  problems 
concerning  placement  on  some  vehicles 
for  which  available  ;  ipace  is  limited.  It 
noted  that  a  manufa  :turer  choosing  to 
place  the  informatiati  on  the  Monroney 
label  will  be  able  to  ievote  less  space 
to  Labeling  Act  disc  osures  than  the  15 
square  inches  of  a  3  x  5  inch  label. 
Toyota  stated  that  fc  r  the  sake  of 
consistency,  a  separ  ite  label  should  not 
have  to  be  substantii  illy  larger  than  the 
available  space  on  tl  le  Monroney  label. 

NADA  urged  the  i  gency  to  alfow 
manufacturers  to  set  out  parts  content 
information  in  the  ci  srtification  label 
required  by  49  CFR  )art  567.  That 
organization  argued  [hat  a  vehicle's 
right  door  frame  is  a  prominent  place 
and  -Nat  nothing  in  t  le  Act  requires 
parts  content  labels  o  be  affixed  to 
vehicle  exteriors.  N^  DA  also  stated 
permanent  attachme  it  would  provide 
information  to  subse  auent  purchasers. 

NADA  stated  that  he  agency  should 
prohibit  the  affixing  of  any  separate 
parts  content  labels  i  )n  the  vehicle 
window.  That  organ  zation  stated  that 
new  vehicle  windov  s  are  already 
cluttered  with  the  M  anroney  and  fuel 
economy  labels.  It  al  50  stated  that 
vehicles  in  demonsti  ator  service  must 
also  have  used  car  n  le  warranty  labels 
affixed.  NADA  statet  that,  by  law,  only 
used  car  rule  labels  i  nay  be  removed 
during  test  drives.  It  noted  that  many 
state  laws  regulate  vi  ihicle  window 
obstruction,  but  Fedi  ral  law  requires 
Monroney  and  fuel  e  conomy  labels  to  be 
maintained.  NADA  <  tated  that  the 
agency,  consistent  w  th  its  primary 
mission  to  ensure  ve  licle  safety,  must 
not  e.xacerbate  this  c  jncem  by  allowing 
the  potential  for  an^  dditional  window 
label. 

After  considering  tie  comments, 
NHTSA  has  decided  to  require  the  label 
to  be  placed  in  a  pro  ninent  location  on 
each  vehicle  where  i  can  be  read  from 
the  exterior  of  the  ve  licle  with  the 
doors  closed.  NHTS,'  l  does  not  accept 
NADA"s  recommend  ition  to  permit  the 
label  to  be  included  ;  is  part  of  the 
certification  label  on  the  door  frame. 
The  agency  disagree;  that  the  door 
frame  would  be  a  pn  minent  location  for 


a  consumer  information  label,  since 
prospective  purchasers  would  need  to 
open  the  door  of  a  vehicle,  and  probably 
have  to  stoop  down  as  well,  to  read  the 
label. 

NHTSA  does  not  believe  that  it  would 
be  appropriate  to  prohibit  stand-alone 
labels  from  being  affixed  to  vehicle 
windows.  Section  210  expressly 
provides  that  the  agency  must  permit 
manufacturers  to  use,  among  other 
options,  a  readily  visible  separate  label. 
A  window  location  is  the  most 
practicable  location  for  consumer 
information  labels  since  a  label  installed 
on  the  inside  of  the  glass  can  be  read 
from  outside  the  vehicle,  yet  is  also 
protected  from  the  elements.  In 
addition,  affixing  labels  to  exterior 
painted  surfaces  could  damage  the 
paint.  While  NHTSA  recognizes  the 
importance  of  driver  visibility,  it 
observes  that  since  a  stand-alone  label 
would  be  very  small,  such  a  label  could 
be  placed  in  an  area  where  it  would 
have  little  or  no  impact  on  visibility. 
The  agency  notes,  in  response  to 
Toyota's  comment,  that  stand-alone 
labels  are  not  required  to  be  on  the  same 
window  as  the  Monroney  label. 

The  agency  is  adopting  format 
requirements  that  are  similar  to  those  in 
the  NPRM.  but  with  some  minor 
changes.  The  agency  is  requiring  the 
heading  "PARTS  CONTENT 
INFORMATION"  for  all  labels.  The 
agency  notes  that  the  NPRM  preamble 
suggested  that  the  heading  would  only 
be  required  for  content  labels  included 
as  part  of  other  labels.  However,  the 
agency  believes  that  a  heading  is  useful 
for  all  labels,  since  it  draws  attention  to 
the  information  and  identifies  its 
purpose.  The  agency  believes  the  word 
"parts"  is  appropriate  forreasons 
discussed  earlier  in  this  preamble. 
NHTSA  also  notes  that  the  wording  of 
the  explanatory  note  has  also  been 
changed  and  the  word  "parts"  has  been 
added  after  "engine"  and 
"transmission."  for  reasons  discussed 
earlier  in  the  preamble. 

NHTSA  agrees  that  manufacturers 
should  be  permitted  to  include  the 
content  label  as  part  of  any  larger  labels 
meeting  the  specified  location 
requirements,  since  this  increases 
manufacturer  flexibility  without 
lessening  the  usefulness  or  visibility  of 
the  content  information.  The  agency 
disagrees,  however,  that  it  should  drop 
all  of  the  proposed  format  and  size 
requirements.  Without  such 
requirements,  manufacturers  might  use 
fine  print  that  is  not  easily  read. 
Similarly,  the  agency  believes  that  the 
label  would  be  harder  to  read  if  multiple 
items  of  information  were  placed  on  the 
same  line.  NHTSA  is  not  adopting  the 


proposed  requirement  that  certain 
information  be  underlined,  since  it 
agrees  that  the  use  of  capital  letters  and 
bold  type  provides  sufficient  emphasis. 
The  agency  is  adopting  minimum  type 
size  requirements.  The  agency  is  not 
adopting  any  overall  size  requirement 
for  a  separate  label,  since  it  believes  that 
the  minimum  type  size  requirements  are 
sufficient  to  ensure  that  the  content 
label  will  be  visible  and  easily  read. 

C.  Attachment  of  Label 

NHTSA  proposed  to  require 
manufacturers  to  affix  the  content  label 
to  each  new  vehicl*  before  the  vehicle 
is  shipped  from  the  final  assembly  point 
to  the  dealer,  shipping  agent,  or 
importer. 

Virtually  all  of  the  vehicle 
manufacturers  requested  more 
flexibility  as  to  when  the  label  mu' t  be 
affixed  to  the  vehicle,  and  relied  on  the 
same  basic  arguments.  They  noted  that 
section  210(b)  does  not  expressly 
require  manufacturers  to  attach  the  label 
but  instead  specifies  that  each 
manufacturer  shall  "cause  to  be  affixed" 
the  required  label.  The  manufactvirers 
also  noted  that  section  210(c)  specifies 
that  maniifacturers  must  be  permitted 
the  option  of  including  the  content 
information  as  part  of  the  Monroney  or 
fuel  economy  label,  and  indicated  that, 
for  imported  vehicles,  these  labels  are 
ordinarily  affixed  at  the  port  of  entry,  a 
distribution  center  or  the  dealership. 

Some  of  the  manufacturers  requested 
that  the  label  be  required  to  be  affixed 
prior  to  the  delivery  of  a  vehicle  to  the 
dealership.  AAMA  requested  that  the 
label  be  required  to  be  affixed  prior  to 
a  motor  vehicle  being  "offered  for  sale 
to  an  ultimate  purchaser."  Ford 
commented  that  some  vehicles  which 
are  shipped  to  dealers  prior  to 
introduction  dates  are  only  consigned  to 
the  dealer,  and  the  dealer  does  not  take 
possession  until  the  vehicle  is  invoiced. 

In  response  to  an  inquiry  from 
NHTSA  concerning  when  Monroney 
labels  are  affixed,  the  Justice 
Department  noted  that  manufacturers 
are  required  by  statute,  "prior  to  the 
delivery  of  any  new  automobile  to  any 
dealer,  or  at  or  prior  to  the  introduction 
date  of  new  models  delivered  to  a  dealer, 
prior  to  such  introduction  date"  to  affix 
the  Monroney  label.  That  Department 
noted  that  the  language  requiring  the 
Monroney  label  be  affixed  "prior  to  the   ' 
delivery"  is  straightforward  and  places 
the  responsibility  squarely  on  the    " 
manufacturer.  With  respect  to  the 
"introduction  date"  exception,  however, 
the  Justice  Department  indicated  that 
models  are  introduced  at  varying  times 
and  vehicles  may  sometimes  arrive  at  a 
dealership  several  months  ahead  of  the 
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"introduction  date"  minus  the  fo 

Monroney  labels.  The  Department  stated  ec 

that  this  makes  compliance  problematic  m 
at  times  and  raises  enforcement  issues 

that  NHTSA  may  wish  to  consider.  m 

After  considering  the  comments. 
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labels  to  be  affixed  prior  to  the  delivery 
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labels  to  be  present  on  vehicles  when 

they  are  delivered  to  the  dealership.  al 
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affixed  any  earlier,  such  as  at  the  final  ^ 

assembly  plant,  since  consumers  will  ce 
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at  the  dealership.  Since  the  Labeling  Act  ^^ 

provides  that  manufacturers  may  f^ 

include  the  content  information  as  part  ^" 

of  the  Monroney  label,  the  agency  "^ 

believes  it  is  appropriate  to  provide  the  ^' 

same  "introduction  date"  exception  as  . 

is  provided  for  Monroney  labels.  ^'^ 

m 
D.  Requirements  for  Suppliers  and 

Related  Ones  for  Manufacturers  si) 

As  discussed  above,  much  of  the  °^ 

information  that  manufacturers  need  to  ^^ 

calculate  the  required  items  for  the  label  "^ 
must  come  from  suppliers.  Section 
210(d)  specifies  that  the  agency  must 
issue  regulations  which  include 
provisions  applicable  to  outside  and 

allied  suppliers  to  require  such  -  ^" 

suppliers  to  certify  whether  equipment  ^ 

provided  by  such  supphers  is  United  ^ 

States,  U.S./Canadian  or  foreign  and  to  ^" 

provide  such  other  information  as  may  P"" 

be  necessary  to  enable  the  manufacturer  "^ 

to -reasonably  comply  with  the  ^* 

provisions  of  section  210  amd  to  rely  on  ^' 

such  certification  and  information.  "^' 

NHTSA  proposed  specific  P^ 

requirements  for  suppliers.  In  order  to  ^o 

enable  manufacturers  to  calculate  the  ^o 

information  required  for  items  one  and  ^" 

two  of  the  label,  i.e..  the  percentage  '  f '• 

U.S./Canadian  content  and  major  ^'^ 
foreign  sources  of  equipment,  NHTSA 
proposed  (§  583.10)  to  require  outside 
suppliers  to  provide  the  following 
information  for  any  equipment  they 
supply  to  a  vehicle  manufacturer  or  to 
an  allied  supplier: 

(1)  The  price  of  the  equipment  to  the  P'"' 
manufacturer  or  allied  supplier;  ^" 

(2)  Whether  the  equipment  has,  or  -  pr' 
does  not  have,  at  least  70  percent  of  its  th( 
value  added  in  the  U.S.  and  Canada:  tra 

(3)  For  any  equipment  for  which  the  m? 
U.S./Canadian  content  is  less  than  70  th« 
percent,  the  country  of  origin  for  the  th« 
equipment.  or 

The  agency  proposed  (§583.11)  to     •  th« 

require  allied  suppliers  to  provide  the  pr( 
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"introduction  date"  minus  the 
Monroney  labels.  The  Department  stated 
that  this  makes  compliance  problematic 
at  times  and  raises  enforcement  issues 
that  NHTSA  may  wish  to  consider. 
After  considering  the  comments, 
NHTSA  has  decided  to  generally  require 
labels  to  be  affixed  prior  to  the  delivery 
of  a  vehicle  to  the  dealer,  but  to  provide 
an  exception  for  vehicles  dehvered  to 
dealerships  prior  to  introduction  dates. 
The  agency  believes  it  is  desirable  for 
labels  to  be  preisent  on  vehicles  when 
they  are  delivered  to  the  dealership, 
since  consiuners  may  see  such  vehicles 
at  any  time  after  such  delivery.  There  is 
no  reason  to  require  the  labels  to  be 
affixed  any  earlier,  such  as  at  the  final 
assembly  plant,  since  consumers  wall 
not  see  the  vehicles  prior  to  their  arrival 
at  the  dealership.  Since  the  Labeling  Act 
provides  that  manufacturers  may 
include  the  content  information  as  part 
of  the  Monroney  label,  the  agency 
believes  it  is  appropriate  to  provide  the 
same  "introduction  date"  exception  as 
is  provided  for  Monroney  labels. 

D.  Requirements  for  Suppliers  and 
Related  Ones  for  Manufacturers 

As  discussed  above,  much  of  the 
information  that  manufactiu^rs  need  to 
calculate  the  required  items  for  the  label 
must  come  from  supph'ers.  Section 
210(d)  specifies  that  the  agency  must 
issue  regulations  which  include 
provisions  applicable  to  outside  and 
allied  suppliers  to  require  such  - 
suppliers  to  certify  whether  equipment 
provided  by  such  suppfiers  is  United 
States,  U.S./Canadian  or  foreign  and  to 
provide  such  other  information  as  may 
be  necessary  to  enable  the  manufacturer 
to  reasonably  comply  with  the 
provisions  of  section  210  and  to  rely  on 
such  certification  and  information. 

NHTSA  proposed  specific 
requirements  for  suppliers.  In  order  to 
enable  manufacturers  to  calculate  the 
information  required  for  items  one  and 
two  of  the  label,  i.e.,  the  percentage 
U.S./Canadian  content  and  major 
foreign  sources  of  equipment,  NHTSA 
proposed  (§  583.10)  to  require  outside 
suppliers  to  provide  the  following 
information  for  any  equipment  they 
supply  to  a  vehicle  manufacturer  or  to 
an  allied  suppher: 

(1)  The  price  of  the  equipment  to  the 
manufacturer  or  allied  supplier; 

(2)  Whether  the  equipment  has,  or 
does  not  have,  at  least  70  percent  of  its 
value  added  in  the  U.S.  and  Canada; 

(3)  For  any  equipment  for  which  the 
U.S./Canadian  content  is  less  than  70 
percent,  the  country  of  origin  for  the 
equipment. 

The  agency  proposed  (§  583.11)  to     • 
require  allied  suppliers  to  provide  the 


following  information  for  any 
equipment  they  supply  to  a  vehicle 
manufactiu^r: 

(1 )  The  price  of  the  equipment  to  the 
manufacturer; 

(2)  The  percentage  U.S./Canadian 
content  of  the  equipment; 

(3)  The  country  of  origin  of  the 
equipment,  i.e..  the  country  in  which 
the  greatest  percentage,  by  value  {using 
purchase  price),  of  value  was  added  to 
the  equipment. 

Under  the  proposal,  both  outside  and 
allied  suppliers  that  directly  supply 
vehicle  manufacturers  would  be 
re(5uired  to  provide  the  specified 
information  directly  to  the  vehicle 
manufacturer,  accompanied  by  a 
certification  of  the  information's 
accuracy.  Outside  suppliers  that  directly 
supply  allied  suppUers  would  be 
required  to  provide  the  specified 
information  and  certification  directly  to 
the  allied  supplier.  Suppliers  would 
also  be  required  to  maintain  records  of 
the  information  used  to  determine  the 
information  provided  to  the 
manufacturers  or  alUed  suppliers. 

The  agency  noted  in  the  NPRM  that 
since  the  information  required  for  items 
one  and  two  of  the  label  must  be 
calculated  before  the  beginning  of  the 
model  year,  it  is  important  that 
manufacturers  and  outside  suppliers 
receive  the  required  information  in  a 
timely  manner.  NHTSA  proposed  to 
require  suppliers  to  provide  the 
information  by  specified  dates,  based  on 
typical  model  year  production  periods. 
The  agency  also  proposed  to  require 
suppliers  to  base  the  information  they 
provide  on  what  they  expect  to  supply 
during  specified  production  periods. 
However,  recognizing  that 
manufacturers  may  establish  different 
model  year  production  periods  for 
particular  carlines.  the  agency  proposed 
to  permit  manufacturers  and  suppliers 
to  conclude  agreements  specifying 
alternative  production  periods  and 
alternative  times  for  providing  the 
information  to  the  manufacturer. 

As  discussed  above,  the  information 
for  items  four  and  five  of  the  label,  i.e., 
countries  of  origin  for  the  engine  and 
transmission,  is  calculated  for 
individual  vehicles  rather  than  on  a 
carline  basis.  Under  the  agency's 
proposal  (§  583.12),  suppliers  of  engines 
and  transmissions  would  be  required  to 
provide  the  vehicle  manufacturer  with 
the  country  of  origin  for  each  engine  or 
transmission  it  suppfies  to  the 
manufacturer,  i.e.,  the  country  in  which 
the  greatest  percentage,  by  value  (using 
the  total  cost  of  equipment  to  the  engine 
or  transmission  supplier),  was  added  to 
the  engine  or  transmission.  The  agency 
proposed  to  require  this  information  to 


be  provided  no  later  than  the  time  the 
engine  or  transmission  is  delivered  to 
the  manufacturer. 

NHTSA  received  numerous  comments 
concerning  the  proposed  requirements 
for  supphers.  AAMA  noted  that  the 
proposed  regulation  would  require 
outside  suppliers  to  provide  a 
manufacturer  or  allied  supplier  content 
information  for  each  unique  type  of 
equipment.  It  stated  that  the 
requirement  should  be  Umited  to 
providing  content  data  on  those  items  of 
equipment  requested  by  a  manufacturer. 

AAMA  also  noted  that  the  proposed 
regulation  would  require  suppUers'  best 
estimates  of  price,  content  and  origin  for 
imique  type  of  equipment  expected  to 
be  supplied  during  a  12-month  period. 
That  organization  stated  that  it  believes 
it  is  highly  unlikely  that  suppUers 
would  be  willing  or  able  to  release 
estimates  "for  future  model  year  costs," 
as  this  information  is  confidential 
business  information  and  suppUers  may 
not  be  able  anticipate  changes  that  may 
be  required  to  contract  price  during  thr 
year  due  to  imforeseen  design  changes. 
AAMA  suggested  that  to  ease  this 
potential  point  of  ^ction  l>etween 
suppliers  and  manufacturers,  it 
recommends  that  suppUers'  best 
estimates  of  price,  content  and  origin  be 
based  on  the  price  which  exists  in  the 
financial  records  of  the  manufacturer  at 
the  time  when  the  content  is  calculated. 
That  organization  stated  that  if  this 
information  does  not  yet  exist  because 
the  part  is  new,  suppliers  should  be 
required  to  provide  their  best  estimates 
of  what  the  price,  content  or  country  of 
origin  wrill  be  at  start  of  production. 

AAMA  also  stated  that  the  proposed 
requirements  would  not  provide 
manufacturers  the  data  necessary  to 
determine  engine  and  transmission 
country  o^origin  because  they  do  not 
specify^parate  (as  well  as  combined) 
U.S.  jmd  Canadian  content  for 
transmission  and  engine  items  of 
equipmenr  Information  on  a  combined 
basis  is  needed  for  items  one  and  two 
of  the  label;  information  on  a  separate 
basis  is  needed  for  items  four  and  five 
of  the  label.  Ford  stated  that  since  it  is 
not  always  known  if  an  item  of 
equipment  is  going  to  be  installed  on  an 
engine  or  transmission,  and  to  reduce 
complexity,  the  separate  and  combined 
U.S.  and  Canadian  content  data  should 
be  obtained  for  all  items  of  equipment. 
That  manufacturer  stated  that  this 
would  also  permit  the  basic  information 
collected  &x)m  suppUers  to  suppyort 
LabeUng  Act  requirements  to  be  used  for 
other  reporting  and  analysis  purposf^s. 

A  number  of  manufacturers  argued 
that  because  carlines  are  not  introdiici  d 
on  a  rigid  schedule,  it  would  be  difficult 
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or  impossible  for  suj^pliers  to  adhere  to 
the  proposed  timing  tehedule.  AAMA 
stated  that  suppliers  land  mamifticturers 
should  be  allowed  flexibility  to 
establish  their  own  internal  guidelines. 

Nissan  stated  that  ^ince  vehicle  model 
changeovers  may  ocdur  at  varying  times 
throughout  the  year,  |it  urges  NHTSA  to 
specify  that  suppliericontent  reporting 
requirement  dates  be  negotiated  by 
contract  among  suppliers  and 
manufactxHers  rathei|  than  a  date 
prescribed  by  regulalfions.  BMW  stated 
that  it  believes  exact  dates  for  suppliers 
should  be  left  to  agreements  between 
the  manufacturers  and  suppliers  and, 
therefore,  not  included  in  the 
regulation.  That  company  noted  that  the 
manufacturer  has  ultimate 
responsibility  to  provide  a  label  on  the 
vehicle.  BMW  stated  that  the 
manufacturer  will  require  from  its 
suppliers  tha't  information  is  received  in 
a  timely  manner  because  without  the 
information  the  vehicle  cannot  be  sold. 

Other  vehicle  manufactiu"ers, 
including  Toyota  and  Honda,  also 
emphasized  die  neeq  for  manufacturer 
flexibility  but  stated  |hat  the  agency's 
proposal  to  permit  m  anufacturers  and 
suppliers  to  concludi  i  agreements 
specifying  altematrvt!  production 
periods  and  altemati/e  times  for 
providing  the  inform  ition  to  the 
manufacturer  would  provide  the  needed 
flexibility. 

APMA  stated  that  i  f  NHTSA  adopts 
the  AIAG  format,  requisite  reporting 
would  be  jointly  submitted  by  the 
outside  supplier  to  tiie  allied  supplier  or 
manufacturer.  That  o  rganization  stated 
that  if  the  AIAG  format  is  not  adopted, 
it  recommends  (1)  th  it  a  common 
reporting  date  be  use  i  for  reporting  to 
both  allied  suppliers  and  manufacturers, 
and  (2)  that  an  outsic  e  supplier's 
obligation  to  report  be  conditioned  on 
the  receipt  of  at  least  90  days  advance 
written  notice  from  a  ti  allied  supplier  or 
manufacturer. 

On  the  issue  of  suj  plier  certifications, 
AAMA  stated  that  sii  ice  allied  suppliers 
are  wholly  owned  by  the  manufacturer, 
the  manufacturer  has  control  over  the 
information  as  well  as  the  timing 
required  from  suppli  ;rs.  It  stated  that 
the  information  requ:  red  of  allied 
suppliers  should  be  t  he  same  as  for 
outside  supphers,  bu  t  the  certificate 
should  be  optional. 

Toyota  stated  that ;  t  believes  that 
"blanket  certificatiorts"  should  be 
authorized  for  use  where  a  supplier's 
parts  contain  no  U.SjCanadian  content 
and  where  the  countjy  of  origin  of  the 
equipment  is  indicated  in  ordinary 
business  records. 

After  considering  the  comments 
concerning  requirem  tnts  for  suppliers. 


NHTSA  has  decided  to  specify  specific 
requirements  concerning  the 
information  suppliers  must  provide 
manufacturers  and  allied  suppliers,  but 
with  some  changes  from  the  proposal. 
First,  the  agency  is  persuaded  by 
AAMA's  comment  that  suppliers  should 
only  be  required  to  provide  content  data 
on  those  items  of  equipment  requested 
by  a  manufacturer  or  its  allied  supplier. 
NHTSA  is  therefore  specifying  that 
manufactiu«rs  must  request  the 
specified  information  from  their 
suppliers  for  relevant  motor  vehicle 
equipment,  and  that  the  suppliers  must 
provide  the  specified  information  in 
response  to  such  request  (or  a  request 
from  an  allied  supplier).  The  agency 
believes  that  this  approach  offers  two 
primary  advantages:  (1)  Suppliers  will 
not  be  required  to  provide  unnecessary 
information,  i.e.,  information  that  would 
not  be  used  for  parts  content 
calculations,  and  (2)  suppliers  are  less 
likely  to  have  compliance  problems 
from  not  knowing  about  the 
requirements  of  49  CFR  part  583  than  in 
a  situation  where  they  did  not  receive 
a  specific  request  for  the  required 
information.  NHTSA  also  believes  that, 
as  a  practical  matter,  manufacturers 
would  in  any  event  need  to  be 
contacting  suppliers  concerning  such 
things  as  where  to  send  the  required 
information. 

NHTSA  is  also  persuaded  that  it  is 
unnecessary  to  specify  any  specific 
calendar  dates  for  suppliers  to  provide 
the  information.  The  agency  is  simply 
specifying  that  manufacturers  must 
request  the  information  in  time  to 
enable  them  to  calculate  the  information 
required  on  the  label. 

While  the  agency  believes  that  it  is 
generally  appropriate  to  permit 
manufacturers  and  suppliers  to  work 
out  timing  and  other  details  among 
themselves,  it  believes  that  a  few  simple 
requirements  are  necessary  for  the 
benefit  of  outside  suppliers. 
Specifically,  the  agency  is  specifying  the 
following  requirements  with  respect  to 
manufacturer  and  allied  supplier 
requests  for  content  information  from 
outside  suppliers:  (1)  The  requester 
must  indicate  that  the  request  is  being 
made  pursuant  to  49  CFR  part  583.  and 
that  the  regulation  is  administered  by 
the  National  Highway  Traffic  Safety 
Administration,  (2)  the  requester  must 
indicate  that  49  CFR  part  583  requires 
outside  suppliers  to  provide  specified 
information  upon  the  request  of  a 
manufacturer  or  allied  supplier  to 
which  it  supplies  passenger  motor 
vehicle  equipment  and  that,  to  the  best 
of  the  requester's  knowledge,  the 
outside  supplier  is  required  to  provide 
the  requested  information,  (3)  if  any 


information  other  than  that  required  by 
49  CFR  part  563  is  requested,  the 
requester  must  indicate  which 
information  is  required  by  49  CFR  part 
583  and  which  is  not,  and  (4)  the 
requester  must  indicate  that  49  CFR  part 
583  specifies  that  while  information 
may  be  requested  by  an  earlier  date,  the 
outside  supplier  is  not  required  to 
provide  the  information  until  the  date 
specified  by  the  requester  or  the  date  45 
days  after  receipt  of  the  request, 
whichever  is  later.  The  agency  is  not 
specifying  the  specific  language  by 
which  requesters  must  provide  this 
information. 

Since  compliance  by  an  outside 
supplier  with  49  CFR  part  583  is  based 
upon  providing  information  in  response 
to  a  request  from  a  raanufactiuer  or 
allied  supplier,  the  agency  beheves 
these  requirements  are  necessary  to 
protect  outside  suppliers.  The 
requirements  ensure  that  an  outside 
supplier  is  aware  that  it  is  required  by 
Federal  regulation  to  provide  the 
requested  information,  and  that  it 
knows  the  citation  for  the  regulation 
and  the  agency  which  administers  it. 
The  requirements  also  ensiue  that 
outside  suppIiCTS  will,  in  the  event  they 
receive  requests  for  more  information 
than  that  required  by  49  CFR  part  583, 
know  which  information  is  required  by 
the  regulation  and  which  is  not.  Finally, 
the  requirements  ensure  that  outside 
suppliers  will  have  adequate  time  to 
respond  to  the  request.  NHTSA  notes 
that  APMA  recommended  that  the 
regulation  specify  notice  of  at  least  90 
days.  However,  that  organization  did 
not  justify  that  amount  of  time.  The 
agency  believes  that  45  days  provides 
ample  time,  since  today's  final  rule  puts 
outside  suppliers  on  notice  that,  from 
now  on,  they  must  provide  the  specified 
content  information  in  response  to 
requests  from  manufacturers  and  allied 
suppliers. 

NHTSA  believes  that  similar 
requirements  are  unnecessary  to  protect 
allied  suppliers,  given  that  allied 
suppliers  are  wholly  ovmed  by  vehicle 
manufacturers.  Also,  any  specific  timing 
requirements  as  to  when  alhed 
suppliers  must  provide  requested 
information  would  be  more 
complicated,  since  allied  suppliers  may 
need  to  request  information  of  outside 
suppliers  in  order  to  provide  the 
requested  information. 

With  respect  to  AAMA's  comm«it 
that  certifications  should  be  optional  for 
allied  suppliers,  NHTSA  notes  that 
section  210(d)  specifies  that  regulations 
"shall  include  provisions  applicable  to 
outside  and  allied  suppliers  to  require 
^ch  suppliers  to  certify  whether  a 
component  provided  by  such  suppliers 


is  United  States,  U.S./Canadian  or 
foreign  •  •  •."  Therefore,  the  agency 
does  not  have  the  discretion  to  make 
certifications  optional.  NHTSA  also 
observes  that  while  allied  suppliers  are 
owned  by  manufacturers,  they  are 
nonetheless  separate  entities  with 
independent  legal  obligations. 

Given  this  statutory  provision,  the 
agency  also  cannot  permit  the  use  of 
ordinary  business  records  instead  of 
specific  certifications  from  suppliers,  as 
recommended  by  Toyota.  The  agency 
notes,  however,  that  a  certification  can 
cover  multiple  items  of  equipment  and 
can  be  part  of  doounents  containing 
other  information.  Suppliers  may  be 
able  to  incorporate  the  certification  into 
other  business  records  that  they  provide 
manufacturers. 

The  agency  does  not  accept  AAMA's 
suggestion  that  supplier  estimates  of 
price,  content  and  origin  for  unique  type 
of  equipment  not  be  based  on  a  period 
of  time  generally  corresponding  to  the 
model  year  for  which  content 
calculations  are  to  be  made.  Estimates 
that  are  based  on  current  production  or 
on  the  start  of  production  might  be  very 
different  from  what  the  supplier 
anticipates  for  the  model  year  as  a 
whole.  For  example,  a  supplier  might 
plan  to  manufacture  a  part  in  both  the 
United  States  and  overseas,  and  to  begin 
production  in  one  place  shghtly  before 
the  other  place.  In  such  an  instance,  an 
estimate  based  on  start  of  production 
would  not  be  meaningful.  In  order  to 
ensiue  meaningful  label  information, 
NHTSA  beheves  that  estimates  must  be 
for  an  overall  production  period  that 
corresponds  to  the  relevant  model  year. 
The  agency  emphasizes,  however,  that 
suppliers  are  only  required  to  provide 
good  faith  estimates  and  are  not 
prevented  from  making  subsequent 
changes  in  price,  content  and  origin  for 
their  equipment. 

The  final  rule  clarifies  that  suppliers 
are  required  to  provide  both  separate 
and  combined  information  concerning 
the  U.S.  and  Canadian  content  of  parts 
that  may  be  used  in  engines  or 
transmissions.  With  respect  to  Ford's 
suggestion  that  separate  U.S.  and 
Canadian  content  information  be  ' 
required  for  all  equipment,  NHTSA 
notes  that  it  would  be  inappropriate  for 
the  regulation  to  require  suppliers  to 
provide  information  that  is  not  relevant 
to  Labeling  Act  requirements.  However, 
manufacturers  are  free  to  request 
supphers  to  provide  such  information 
outside  the  context  of  49  CFR  part  583. 

The  agency  notes  that  additional 
issues  related  to  suppher  certifications 
are  discussed  below  in  the  section 
entitled  "Recordkeeping  Requirements; 
Supplier  Certifications." 
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is  United  States,  U.S./Canadian  or 
foreign  *  •  *."  Therefore,  the  agency 
does  not  have  the  discretion  to  make 
certifications  optional.  NHTSA  also 
observes  that  while  alhed  suppliers  are 
owned  by  manufacturers,  they  are 
nonetheless  separate  entities  with 
independent  legal  obligations. 

Given  this  statutory  provision,  the 
agency  also  cannot  permit  the  use  of 
ordinary  business  records  instead  of 
specific  certifications  from  suppUers,  as 
recommended  by  Toyota.  The  agency 
notes,  however,  that  a  certification  can 
cover  multiple  items  of  equipment  and 
can  be  part  of  dociunents  containing 
other  information.  Supphers  may  be 
able  to  incorporate  the  certification  into 
other  business  records  that  they  provide 
manufacturers. 

The  agency  does  not  accept  AAMA's 
suggestion  that  suppfier  estimates  of 
price,  content  and  origin  for  unique  type 
of  equipment  not  be  based  on  a  period 
of  time  generally  corresponding  to  the 
model  year  for  which  content 
calculations  are  to  be  made.  Estimates 
that  are  based  on  current  production  or 
on  the  start  of  production  might  be  very 
different  from  what  the  supplier 
anticipates  for  the  model  year  as  a 
whole.  For  example,  a  supplier  might 
plan  to  manufacture  a  part  in  both  the 
United  States  and  overseas,  and  to  begin 
production  in  one  place  sUghtly  before 
the  other  place.  In  such  an  instance,  an 
estimate  based  on  start  of  production 
would  not  be  meaningful.  In  order  to 
ensure  meaningful  label  information, 
NHTSA  beheves  that  estimates  must  be 
for  an  overall  production  period  that 
corresponds  to  the  relevant  model  year. 
The  agency  emphasizes,  however,  that 
suppliers  are  only  required  to  provide 
good  faith  estimates  and  are  not 
prevented  from  making  subsequent 
changes  in  price,  content  and  origin  for 
their  equipment. 

The  final  rule  clarifies  that  suppliers 
are  required  to  provide  both  separate 
and  combined  information  concerning 
the  U.S.  and  Canadian  content  of  parts 
that  may  be  used  in  engines  or 
transmissions.  With  respect  to  Ford's 
suggestion  that  separate  U.S.  and 
Canadian  content  information  be 
required  for  all  equipment,  NHTSA 
notes  that  it  would  be  inappropriate  for 
the  regulation  to  require  suppliers  to 
provide  information  that  is  not  relevant 
to  Labeling  Act  requirements.  However, 
manufacturers  are  free  to  request 
suppliers  to  provide  such  information 
outside  the  context  of  49  CFR  part  583. 

The  agency  notes  that  additional 
issues  related  to  suppher  certifications 
are  discussed  below  in  the  section 
entitled  "Recordkeeping  Requirements; 
Supplier  Certifications." 


E.  Requirements  for  Dealers 

NHTSA  proposed  to  require  dealers  to 
maintain  the  label  on  each  vehicle  until 
the  vehicle  is  sold  to  a  consimier.  The 
agency  noted  in  the  NPRM  that  AIADA 
had  submitted  a  comment  on  the 
request  for  comments  arguing  that 
dealers  should  be  permitted  to  remove 
the  label  from  a  vehicle  if  state  law 
requires  it,  such  as  when  dealers  are 
operating  demonstrator  vehicles,  or 
when  dealers  move  cars  in  an  intra- 
dealer  exchange.  AIADA  had  also 
recommended  that  dealers  be  permitted 
to  affix  duphcate  labels  in  the  event  that 
the  manufacturer-supphed  label 
becomes  torn  or  otherwise  mutilated. 

NHTSA  addressed  this  issue  as 
follows  in  the  NPRM: 

NHTSA  has  tentatively  concluded  that 
dealers  should  not  be  permitted  to  remove 
the  label  for  any  reason  before  sale  to  a 
consumer.  The  agency  believes  that  it  is 
appropriate  to  treat  this  label  in  same  manner 
as  Monroney  and  fuel  aconomy  labels,  since 
all  three  labels  are  intended  to  provide 
information  to  aid  consiuners  in  making  their 
purchase  decision.  Neither  the  EPA  or 
Department  of  Justice  permit  dealers  to 
remove  fuel  economy  or  Monroney  labels, 
even  temporarily,  prior  to  sale  to  a  consumer. 
The  Department  of  Justice  has  advised  that 
neither  the  Monroney  nor  fuel  economy 
labeling  statutes  contain  exceptions  for 
situations  in  which  labels  purportedly 
constitute  safety  hazards  In  demonstrator 
cars  (i.e.,  those  cars  that  dealers  allow 
potential  customers  to  test  drive),  and  went 
on  to  state  that  it  was  unaware  of  any  judicial 
interpretations  that  would  create  such 
exceptions.  Section  210  is  similar  to  the  other 
two  labeling  statutes  in  that  it  does  not  grant 
NHTSA  the  authority  to  permit  dealers  to 
remove  the  label.  Indeed,  section  210(b)(1) 
states  explicitly  that  each  dealer  shall  cause 
the  label  required  by  this  Act  to  be 
maintained  on  the  vehicle. 

NHTSA  is  also  concerned  that,  if  dealers 
were  permitted  to  remove  labels  for 
demonstrator  vehicles,  consumers  would  not 
have  the  labeling  information  available  to 
them  at  a  crucial  time  in  their  purchasing 
decision,  i.e.,  the  time  they  were  evaluating 
a  vehicle  for  purchase.  In  addition,  the  labels 
might  be  re-attached  inadvertently  to  the 
wrong  vehicle  or  not  re-attached  at  all. 

The  Department  of  Justice  has  advised  that 
most  manufacturers  have  been  applying 
Monroney  and  fuel  economy  lal)els  to  the 
rear  left  windows  of  vehicles,  and<Sixing 
the  vehicles  with  labels  that  do  not  easily 
tear  or  loosen  from  the  windows  to  which 
they  are  attached.  Such  placement  does  not 
ordinarily  interfere  with  the  driver's  vision  in 
the  event  of  a  test  drive  or  other  similar 
purpose.  Additionally,  the  dealer  could  not 
easily  remove  the  label,  even  for  temporary 
purposes,  without  tearing  or  destroying  it. 

NHTSA  will  not,  therefore,  propose  to 
permit  dealers  to  remove  labels  for  any 
reason  prior  to  a  first  sale  to  a  consumer, 
with  one  exception:  the  agency  agrees  with 
the  AIADA  that  it  is  necessary  for  dealers  to 


replace  any  label  that  becomes  muUlated  or 
otherwise  damaged  prior  to  sale  to  a 
consumer  so  that  the  information  is  no  longer 
legible.  58  PR  61053. 

As  discussed  earlier  in  this  preamble,' 
NADA  argued  that  existing  labels 
including  the  Monroney  and  fuel 
economy  labels  create  safety  concerns 
for  vehicles  which  are  test  driven  prior 
to  their  delivery  to  first  purchasers, 
because  the  labels  obstruct  visibility. 
Noting  that  the  agency  indicated  in  the 
NPRM  that  dealers  would  not  be 
allowed  to  remove  a  parts  content  label 
except  in  the  event  that  it  becomes 
mutilated  or  damaged,  that  organization 
urged  the  agency  to  prohibit  the 
placement  of  separate  parts  content 
labels  on  vehicle  windows.  NADA 
stated  that  the  final  rule  should  specify 
that  dealers  may  remove  labels  prior  to 
sale  when  instructed  by  a  manufacturer 
to  replace  them  with  substitutes 
containing  updated  or  corrected 
information.  AIADA  repeated  its  earlier 
argument  that  dealers  should  be 
permitted  to  remove  the  label  from  a 
vehicle  if  state  law  requires  it.  such  as 
when  dealers  are  operating 
demonstrator  vehicles,  or  when  dealers 
move  cars  in  an  intra-dealer  exchange. 

After  considering  the  comments, 
NHTSA  has  concluded  that  there  is  no 
basis  to  change  its  view,  discussed  in 
the  NPRM,  that  section  210  prohibits 
temporary  removal  of  labels  for  test 
drives.  The  Justice  Department  concurs 
in  this  view.  Section  210  specifically 
requires  each  dealer  to  "cause  to  be 
maintained,  on  each  such  vehicle,"  the 
required  label.  (Emphasis  added.) 
Therefore,  the  required  label  must  be 
maintained  by  dealers  "on  each  •  *  * 
vehicle."  Moreover,  the  similarity  of  the 
language  in  section  210  for  the  content 
label  with  that  for  the  Monroney  and 
fuel  economy  labels  indicates  that  the 
same  result  should  be  obtained.  The 
commenters  did  not  present  any  legal 
analysis  challenging  the  legal  analysis 
presented  in  the  NPRM  or  suggesting 
that  the  Justice  Etepartment  analysis  is 
incorrect. 

The  final  rule  does  clarify  that  dealers 
may  replace  labels  with  substitutes 
containing  corrected  information  when 
instructed  to  do  so  by  a  manufacturer. 
It  is  uimecessary  to  specify  that  labels 
may  be  replaced  for  updated 
information,  since  the  information 
specified  on  the  label  is  not  subject  to 
change  (except  for  purposes  of 
correction). 

F.  Authority  To  Exclude  Vehicles  With 
Low  orHig^  U.S. /Canadian  Content 

NHTSA  stated  in  the  NPRM  that,  for 
vehicles  with  less  than  35  percent  U  S./ 
Canadian  content,  it  was  considering 


37320        Federal  Regi^er  /  Vol.  59,  No.  139  /  Thursday.  July  21,  1994  /  Rules  and  Regulations 


providing  manufactfirers  with  the 
option  of  simply  sta^ng  that  the 
percentage  U.S./Canjadian  content  is 
"minimal"  instead  df  determining  and 
providing  the  preci*  amount  of  such 
content.  Th«  agency^addressed  this 
issue  as  follows  in  tie  NPRM: 


requested  more 
ments  for 

ssenger  motor 
inimal  U.S./Canadian 
bel  would  state  that 
ss  than  a  certain 
dian  content.  It 
al  assembly  point, 

of  the  engine  and 

Simplified  procedure 

arted  vehicles 
jrcent  U.S. /Canadian 


Several  manufact 
limited  labeling  requii 
manufactiirers  of  new 
vehicles  that  contain 
content.  In  effect,  the 
the  vehicle  contained 
percentage  of  U.S./Ca: 
would  also  state  the 
and  the  country  of  oi 
transmission. 

Volvo  suggested  the 
be  implemented  for  i 
containing  under  15 
content  The  AAM.A  agreed  with  the  15 
percent  level,  stating  t^at  Congress  appeared 
to  indicate  that  higher  percentages  of  U.S./ 
Canadian  content  weraj  significant  for 
purposes  of  labeling.  Vblkswagen  and  the 
AIAM,  ho«y«ver,  suggested  a  level  of  35 
percent,  stating  that  lower  levels  would  not 
affect  enough  vehicles  \o  make 
implementation  of  the  »pecial  provisions 
worthwhile.  Lamborghini,  in  its  testimony  at 
the  public  meeting  in  Qecember  1992. 
suggested  a  cutoff  of  2d  percent. 

As  a  practical  matter!  NHTSA  agrees  that 
once  the  domestic  content  gets  below  a 
certain  point,  the  precise  amount  of  that 
content  becomes  immaterial,  i.e.,  the  vehicle 
is  foreign  and  small  differences  in  domestic 
content  are  not  likely  ts  be  relevant  to 
consumer  purchasing  qecisions. 

Therefore,  for  vehicles  with  less  than  35 
percent  U.S./Canadian  tontent,  the  agency  is 
considering  providing  inanufacturers  with 
the  option  of  simply  st<  iting  that  the 
[>erceatage  U.S./Canad  an  content  is 
"minimal"  instead  of  d  atermining  and 
providing  the  precise  a  nount  of  such 
content. 

The  primary  benefit  if  this  option  would 
be  to  eliminate  manufe  :turer  costs  associated 
with  keeping  precise  n  cords  and  making 
precise  calculations  ab  lut  the  U.S./Canadian 
content  of  a  vehicle,  w  len  the  manufacturer 


knows  such  content  is 


rery  low.  Under  this 


option,  manufocturers  '  vould  still  be  required 
to  provide  items  2,  3.  4  and  5  of  the  label, 
I.e..  major  foreign  sour<  es  of  vehicle 
equipment,  place  of  fir  -il  assembly  and 
countries  of  origin  of  tl  e  engine/ 
transmission.  58  FR  61  (53-54. 

However,  NHTSA  also  noted  that 
such  an  option  woul  1  represent  a 
limited  exclusion  frc  m  one  of  section 
210's  labeling  reqtiir  jments.  The  agency 


stated  that  as  part  of 


option,  as  well  as  po  isible  special 
requirements  discus!  ed  below  for  multi- 
stage and  low  vokun  a  manufacturers,  it 
was  in  the  process  o;  determining 
whether  it  had  autho  rity  to  provide 
limited  exclusions  fipm  section  210"s 
labeling  requirements.  NHTSA  stated 
that  it  would  compk  te  its  evaluation 


considering  this 


before  reaching  a  final  decision  about 
possible  exclusions.  58  FR  61054. 

In  commenting  on  the  NPRM,  AAMA 
stated  that  it  supported  a  limited 
exclusion  for  vehicles  with  low  U.S./ 
Canadian  parts  content,  although  at  a  15 
percent  content  level  rather  than  35 
percent.  AAMA  also  stated  that  since 
the  agency  "has  implied  that  it  has  the 
authority  to  set  a  minimal  level  for  the 
U.S.  and  Canadian  content  which 
removes  a  recordkeeping  burden  on  the 
low  end  of  content,  it  urged  that  such 
reUef  also  be  provided  for  the  high  end 
of  content.  That  organization 
recommended  that,  for  carlines  with 
more  than  85  percent  U.S./Canadian 
content,  manufacturers  be  permitted  to 
specify  the  content  as  "at  least"  85 
percent  instead  of  specifying  a 
percentage. 

The  foreign  vehicle  manufacturers 
strongly  supported  a  limited  exclusion 
for  vehicles  with  low  U.S./Canadian 
parts  content.  Howe^^r,  several  of  them 
argued  that  unless  the  agency  also 
permits  a  limited  exclusion  from 
providing  tiie  information  required  for 
item  two  of  the  label,  i.e.,  the  percentage 
parts  content  originating  from  major 
sources  of  foreign  content,  there  would 
be  only  a  minimal  benefit  from  an 
exclusion  from  specifying  the 
percentage  U.S./Canadian  parts  content. 
This  is  because  the  foreign 
manufacturers  would  have  to  collect 
detailed  information  from  most  of  their 
supphers  to  calculate  the  information 
for  item  two  of  the  label.  The  foreign 
manufacturers  suggested  various 
alternative  approaches,  such  as 
requiring  them  to  specify  the  countries 
that  constitute  major  sources  of  foreign 
content  but  not  the  percentages  from 
such  countries. 

Since  publishing  the  NPRM,  the 
agency  has  completed  the  analysis  of  its 
authority  to  provide  exclusions  from  the 
Labehng  Act  requirements.  For  reas<Mis 
which  are  summarized  below,  NHTSA 
has  concluded  that  it  does  not  have  the 
authority  to  provide  exclusions  from  the 
express  statutory  labeling  requirements 
for  either  vehicles  with  low  U.S./ 
Canadian  content  or  vehicles  with  high 
U.S./Canadian  content.  As  discussed  in 
the  next  section  of  this  preamble, 
however,  the  agency  may  provide 
limited  exclusions  for  multi-stage 
manufacturers  and  low  volume 
manufacturers,  based  on  the  de  minimis 
doctrine. 

As  discussed  above,  the  Labeling  Act 
expressly  requires  manufacturers  to 
label  each  vehicle  with  five  items  of 
information:  (1)  The  "percentage"  U.S./ 
Canadian  parts  content;  (2)  the  names  of 
foreign  countries  providing  at  least  15 
percent  of  the  parts  content  and  the 


"percentage"  for  each  such  country,  (3) 
final  assembly  point;  and  (4)  and  (5) 
countries  of  origin  for  the  engine  and 
transmission,  hems  (1)  and  (2)  are 
calculated  on  a  "carline"  basis.  See 
section  210(b)(1). 

There  is  a  limit  to  the  degree  of 
precision  in  the  percentages  required  by 
the  Labeling  Act.  Section  210(b)(2) 
provides  that  "(t]he  percentages 
required  to  be  indicated  by  this  section 
may  be  rounded  to  the  nearest  5  percent 
by  the  manufacturers." 

To  implement  these  and  other 
requirements,  section  210(d)  requires 
the  Secretary  to: 

Promulgate  such  regulations  as  may  be 
necessary  to  carry  out  this  section  *  •  * 
Such  regulations  shall  provide  to  the 
ultimate  purchaser  of  a  new  passenger  motor 
vehicle  the  best  and  most  understandable 
information  possible  about  the  foreign  and 
U.S./Canada  origin  of  the  equipment  of  such 
vehicles  without  imposing  costly  and 
unnecessary  burdens  on  the  manufacturers. 

The  Labeling  Act  does  not  provide 
any  express  authority  to  create 
exclusions  from  the  statutory 
requirements  which  apply  to  vehicle 
manufacturers.  NHTSA  notes  that  while 
section  210(d)  provides  that  the 
regulations  must  not  impose  costly  and 
unnecessary  burdens  on  manufacturers, 
this  is  not  an  invitation  for  the  agency 
to  second-guess  Congress  about  the 
requirements  it  has  estabhshed 
regarding  the  specific  content 
information  which  must  be  provided  to 
consumers.  As  a  matter  of  statutory 
construction,  the  agency  notes  that 
general  provisions  cannot  be  construed 
as  overriding  specific  ones.  Since  all  of 
the  exclusions  identified  above  are 
inconsistent  with  the  statutory  language, 
the  relevant  legal  question  is  whether 
NHTSA  has  implied  authority  to  create 
the  exclusions  notwithstanding  such 
language. 

VVhere  a  statute  does  not  provide 
express  authority  to  create  exclusions, 
there  are  only  two  circumstances 
recognized  by  the  courts  in  which  an 
agency  has  implied  authority  to  create 
exclusions.  The  first  is  administrative 
need,  related  to  an  agency's  inability  to 
carry  out  a  mandate  fully,  and  the 
second  is  de  minimis  circumstances, 
where  following  the  plain  meaning  of  a 
statute  would  lead  to  "absurd  or  futile 
results"  or  to  "a  gain  of  trivial  or  no 
value."  The  courts  indicate  that  both 
bases  for  exclusions  from  the  clear 
command  of  a  statute  are  disfavored  and 
that  agencies  bear  a  strong  burden  of 
proof  in  attempting  to  show  that 
adhering  to  a  statute  would  have  the 
effects  described  above. 

Since  exclusions  are  not  necessary  for 
the  agency  to  carry  out  its  mandate,  the 
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only  relevant  issue  is  whether  the  sig 

exclusions  can  be  justified  on  the  de  the 

minimis  theory.  The  exclusions  cannot 
be  justified  if  non-trivial  benefits  are 
provided  by  a  regulation  in  those 
circumstances. 

NHTSA  has  concluded  that  it  does 
not  have  authority  to  provide  the  above- 
discussed  exclusions  from  the  express 
statutory  labehng  requirements  for 
either  vehicles  with  low  U.S./Canadian 
content  or  vehicles  with  high  U.S./ 
Canadian  content  because  the 
exclusions  would  permit  the  labels  on  a 
substantial  portion  of  the  vehicles  sold 
to  provide  the  consumer  with 
significantly  less  information  than 
Congress  intended,  thereby  eliminating 
much  of  the  benefit  that  the  Labeling 
Act  was  intended  to  provide. 

For  example,  a  "low-end"  exclusion 
would  permit  a  large  percentage  of 
foreign  vehicles  to  be  labeled  with  the 
words  "minimal"  or  less  than  35 
percent  (or  some  other  specified 
percentage)  U.S./Canadian  content, 
instead  of  being  labeled  with  a  specific 
percentage.  Consumers  would  not  know 
whether  vehicles  bearing  such  labels 
contained  (on  a  carline  basis)  0  percent, 
about  15  percent,  or  possibly  even 
nearly  35  percent  U.S./Canadian 
content.  A  consumer  wishing  to  make  a 
piux:hase  decision  among  vehicles 
bearing  such  labels  would  not  be  able  to 
compare  their  U.S./Canadian  content. 
Similarly,  a  "high-end"  exclusion 
would  permit  most  domestic  vehicles  to 
be  labeled  with  the  words  "greater  than 
85%  U.S./Canadian  content."  A 
consumer  wishing  to  make  a  purchase 
decision  among  vehicles  bearing  such 
labels  would  not  be  able  to  compare 
their  U.S./Canadian  content. 

NHTSA  notes  that  section  210(b)(2) 
allows  roimding  of  the  percentages,  but 
UmitS  the  rounding  "to  the  nearest  five 
percent."  This  indicates  that  specific 
percentages  must  be  Usted  (since 
general  percentages  arent  amenable  to 
rounding)  and  that  any  rounding  to  a 
^ater  degree  is  prohibited.  In  this 
regard,  it  is  particularly  important  to 
note  that  the  degree  of  permissible 
roimding  permitted  by  the  enacted 
version  of  section  210  is  significantly 
less  than  the  degree  that  would  have 
been  permitted  in  the  introduced 
version.  In  the  introduced  version, 
rounding  would  have  been  permitted  to 
the  nearest  10  percent.  The  enacted 
version  permits  rounding  only  to  the 
nearest  5  percent.  Thus,  Congress 
focused  particular  attention  on  the  issue 
of  rounding  and  decided  to  adopt  strict 
hmits.  Moreover,  implicit  in  the  enacted 
roimding  provision  is  a  judgment  by 
Congress  ihat  differences  in  content  of 
ar  little  as  five  percentage  points  are 
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only  relevant  issue  is  whether  the 
exclusions  can  be  justified  on  the  de 
minimis  theory.  The  exclusions  cannot 
be  justified  if  non-trivial  benefits  are 
provided  by  a  regulation  in  those 
circumstances. 

NHTSA  has  concluded  that  it  does 
not  have  authority  to  provide  the  above- 
discussed  exclusions  from  the  express 
statutory  labeling  requirements  for 
either  vehicles  with  low  U.S./Canadian 
content  or  vehicles  with  high  U.S./ 
Canadian  content  because  the 
exclusions  would  permit  the  labels  on  a 
substantial  portion  of  the  vehicles  sold 
to  provide  the  consumer  with 
significantly  less  information  than 
Congress  intended,  thereby  eliminating 
much  of  the  benefit  that  the  Labeling 
Act  was  intended  to  provide. 

For  example,  a  "low-end"  exclusion 
would  permit  a  large  percentage  of 
foreign  vehicles  to  be  labeled  with  the 
words  "minimal"  or  less  than  35 
percent  (or  some  other  specified 
percentage)  U.S./Canadian  content, 
instead  of  being  labeled  with  a  specific 
percentage.  Consumers  would  not  know 
whether  vehicles  bearing  such  labels 
contained  (on  a  carline  basis)  0  percent, 
about  15  percent,  or  possibly  even 
nearly  35  percent  U.S./Canadian 
content.  A  consumer  wishing  to  make  a 
purchase  decision  among  vehicles 
bearing  such  labels  would  not  be  able  to 
compare  their  U.S./Canadian  content. 
Similarly,  a  "high-end"  exclusion 
would  permit  most  domestic  vehicles  to 
be  labeled  with  the  words  "greater  than 
85%  U.S./Canadian  content."  A 
consiuner  wishing  to  make  a  purchase 
decision  among  vehicles  bearing  such 
labels  would  not  be  able  to  compare 
their  U.S./Canadian  content. 

NHTSA  notes  that  section  210(b)(2) 
allows  roimding  of  the  percentages,  but 
limits  the  rounding  "to  the  nearest  five 
percent."  This  indicates  that  specific 
percentages  must  be  listed  (since 
general  percentages  arent  amenable  to 
rounding)  and  that  any  rounding  to  a 
greater  degree  is  prohibited.  In  this 
regard,  it  is  particularly  important  to 
note  that  the  degree  of  permissible 
rounding  permitted  by  the  enacted 
version  of  section  210  is  significantly 
less  than  the  degree  that  would  have 
been  permitted  in  the  introduced 
version.  In  the  introduced  version, 
rounding  would  have  been  permitted  to 
the  nearest  10  percent.  The  enacted 
version  permits  rounding  only  to  the 
nearest  5  percent.  Thus,  Congress 
focused  particular  attention  on  the  issue 
of  rounding  and  decided  to  adopt  strict 
limits.  Moreover,  implicit  in  the  enacted 
rounding  provision  is  a  judgment  by 
Congress  Uiat  differences  in  content  of 
ar  little  as  five  percentage  points  are 


significant  enough  to  be  considered  by 
the  consumer. 

As  discussed  above,  several  ^reign 
vehicle  manufacturers  requested  an 
exclusion  from  the  statutory 
requirement  to  specify  the  percentage 
parts  content  originating  from  major 
sources  of  foreign  content.  Volkswagen 
stated  that  its  recommendation  for  such 
an  exclusion  is  "consistent  with  the 
intent  of  the  original  bill,"  but 
recognized  that  the  statutory 
requirement  to  list  the  percentage  parts 
content  originating  from  major  sources 
of  foreign  content  was  added  by  the 
House/Senate  Conference  Committee. 
Volkswagen  argued  that  "the  Committee 
did  not  appear  to  have  assigned  great 
importance  to  the  inclusion  of  foreign 
sourced  parts  percentages." 

NHTSA  notes  that  it  must  implement 
a  statute  as  finally  passed  by  the 
Congress,  and  not  an  earher  version  that 
was  not  passed.  Moreover,  the  agency 
must  follow  the  plain  meanmg  of  a 
statute  and  cannot  ignore  express 
statutory  requirements  based  on  a  belief 
that  a  Congressional  committee  may  not 
have  assigned  great  importance  to  a 
particular  requirement.  The  committee, 
•and  ultimately  the  Congress,  thought  the 
requirement  at  issue  was  important 
enough  to  pass  into  law.  Congress 
decided  that  prospective  purchasers 
should  know  the  percentage  parts 
content  that  originated  irom  major 
sources  of  foreign  content.  This 
particular  requirement  primarily  applies 
to  foreign  vehicles,  since  domestic 
vehicles  are  less  likely  to  have  major 
sources  of  foreign  content.  Yet,  the 
exclusions  reconunended  by  the  foreign 
manufactiirers  would  permit  a  large 
percentage  of  foreign  vehicles  to  labeled 
without  this  information.  Such 
exclusions  cannot  be  considered  de 
minimis.  The  agency  does  observe  that 
the  additional  flexibility  it  is  providing 
with  respect  to  how  country  of  origin  is 
determined  for  purposes  of  item  2  of  the 
label  should  help  reduce  manufacturer 
costs  in  this  area. 

G.  Multistage  Manufacturers  and  Small 
Businesses 

NHTSA  proposed  to  exclude  multi- 
stage manufacturers  of  "carlines"  of 
fewer  than  1,000  vehicles  from 
providing  items  1  and  2  of  the  label  (the 
two  items  that  are  determined  on  a 
carline  basis).  However,  these 
manufacturers  would  be  required  to 
provide  items  3, 4  and  5  of  the  label. 
Similarly,  the  agency  proposed  to  apply 
the  same  limited  requirements  to 
businesses  that  produce  a  total  of  fewer 
than  1,000  passenger  motor  vehicles  for 
sale  in  the  United  States  annually. 


The  agency  explained  that  the 
concept  of  carUne  is  largely  meaningless 
for  many  multi-stage  manufacturers. 
Many  of  the  vehicles  made  in  the  multi- 
stage process  are  highly  specialized,  and 
are  often  built  to  order.  A  "carline"  in 
this  instance  could  consist  of  only 
several  vehicles.  The  agency  stated  that 
it  did  not  believe  that  Congress  had  this 
situation  in  mind  when  it  defined 
carline.  Moreover,  to  the  extent  that 
vehicles  are  built  to  order,  prospective 
pim;hasers  may  not  be  able  to  inspect  a 
content  label  prior  to  making  a  purchase 
decision.  NHTSA  also  stated  in  the 
NPRM  that  it  believes  that  the  same 
argimients  made  concerning  multi-stage 
manufacturers,  regarding  carlines  with  a 
minimal  number  a  vehicles  produced 
annually,  can  be  made  in  a  discussion 
of  small  businesses. 

In  its  discussion  of  multi-stage 
vehicles,  the  agency  noted  that  alterers 
are  not  covered  by  section  210  for 
reasons  similar  to  those  discussed  above 
concerning  dealer  and  port-installed 
options.  Alterers  modify  completed 
vehicles,  after  they  have  left  the 
manufacturer's  final  assembly  point. 
The  parts  they  use  are  not  considered 
equipment  by  section  210  of  the  Cost 
Savings  Act,  because  they  are  never 
shipped  to  the  final  assembly  point. 
Their  modifications  caimot  affect 
carline-basis  calculations  made  before 
the  start  of  the  model  year,  and  cannot 
be  known  in  advance  of  the  model  year 
by  the  manufacturer. 

NTEA  stated  that  it  agrees  with 
agency's  tentative  determination  that 
the  label  on  vehicles  produced  in 
multiple  stages  should  differ  from  the 
label  on  mass  produced  vehicles.  It  also 
stated  that  it  is  confident  the  agency  has 
authority  imder  the  Labeling  Act  to 
promulgate  different  rules,  and  believes 
the  Act  could  be  interpreted  to  allow 
even  a  full  exclusion  for  multi-stage 
vehicles.  NTEA  stated  that  requiring 
small  business  multi-stage 
manufacturers  to  calculate  U.S./ 
Canadian  versus  foreign  percentages 
would  be  extremely  burdensome  in  both 
an  economic  and  practical  sense  as  they 
would  need  to  do  so  on  a  per  vehicle 
basis.  That  organization  added  that  any 
ancillary  reporting  or  recordkeeping 
requirements  would  also  need  to  be 
done  on  a  per  vehicle  basis.  NTEA 
noted  that  the  proposed  multi-stage 
rules  would  require  information  on  final 
assembly  point  and  place  of 
manufacture  of  the  engine  and 
transmission.  That  commenter  stated 
that  this  would  allow  a  consumer  to 
know  where  the  vehicle  was  built  and 
whether  the  most  valuable  individual 
mechanical  components,  the  engine  and 
transmission,  are  of  foreign  or  domestic 
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stated  that  the  burden 
multi-stage 


origin.  NTEA  also 
on  small  business 
manufacturers  woLld  be  minimal 

AIAM  stated  tb^t  it  applauds 
NHTSA's  recognition  of  providing  some 
regulatory  relief  tq  small  automotive 
manufacturers.  It  Suggested  that  the 
agency  expand  th«  proposed  exclusion 
for  small  manufagurers  from  fewer  than 
1,000  vehicles  to  fewer  than  2,500 
vehicles.  That  orginization  stated  that 
this  would  provid }  relief  from  the  costly 
burdens  the  Act  ir  iposes  on  additional 
small  manufactun  rs  without  depriving 
consumers  of  infoi  mation  deemed 
necessary  by  the  /  ct. 

Coachmen  statei  1  that  the 
"concessions"  ma^  Je  in  the  NPRM  fall 
far  short  of  what  v  as  requested  by  RVIA 
in  commenting  on  the  request  for 
comments.  Coachi  len  argued  that  the 
proposed  requiren  ents  would  impose 
an  undue  and  cost  y  and  unnecessary 
burden  on  Coachn  en.  It  recommended 
that  the  final  rule !  hould  exclude 
carlines  of  less  than  20,000  per  year. 


exclude  recreation 
manufacturers  anc 


a  less  desirable  alt  jmative,  provide 


simplified  and  lesi 
recordkeeping  and 
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vehicle 

van  converters,  or.  as 


costly  compliance 
reporting 


requirements  basei  1  on  using  the 
information  provi(  ed  solely  by  the 
original  vehicle  mi  mufacturer  on  a  pass 
through  basis.  Coa  :hmen  stated  that  it 
has  several  divisio  is,  some  of  which  are 
final  stage  manufacturers  and  others  van 
converters.  It  state  1  that  the  process  of 
documenting  and  i  e-computing 
percentage  of  domi  >stic  content  of 
vehicles  would  re<  uire  large  amounts  of 
paperwork,  additic  nal  labor  and 
possible  delays  in  ihipments,  but  result 
in  a  minuscule  chc  nge  in  the  original 
vehicle  manufacturer's  domestic 
content. 

Coachmen  statec 
vehicles  it  receives 
manufacture  are  st 
Three,  which  Coacjunen 
would  have  a  d 
affixed  to  the  incoih 
company  argued 
unit  costs  of  impli 
significantly  highi 
Three,  creating  a 
disadvantage.  Coadhmen 
intent  of  the  legisU  tion 
volume  producers 
should  not  be  exteided 
manufacturers, 
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company  stated 
interpretation  as  to 
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using  the  figiu^  of 
year  as  the  upper 


om  (Stic  I 


tiat: 


that  the  motor 
for  further 
pplied  by  the  Big 
assumed 
content  label 
plete  vehicle.  That 
individual  per 
ejnentation  would  be 

than  for  the  Big 
competitive 

argued  that  the 
relates  to  large 
and  that  regulations 
to  multi-stage 
stage 

converters.  That 
in  addition  to  the 
the  types  of  vehicles 
issue  of  what 
should  be 
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NHT^A  has  not  considered  the  intent  of 
the  legislation.  Coachmen  noted  that  it 
has  a  vah  conversion  division  whose 
annual  production  is  a  small  fraction  of 
the  total  market  but  does  exceed  the 
1,000  unit  limit  by  a  considerable 
amount. 

After  considering  the  comments, 
NHTSA  has  decided  to  exclude  all  final 
stage  manufacturers,  as  well  as  all 
businesses  that  produce  a  total  of  fewer 
than  1,000  passenger  motor  vehicles  for 
sale  in  the  United  States  annually,  from 
providing  items  1  and  2  of  the  label  (the 
two  items  that  are  determined  on  a 
carline  basis).  However,  these 
manufacturers  are  required  to  provide 
items  3,  4  and  5  of  the  label. 

The  agency  believes  that  these 
exclusions  are  justified  on  the  de 
minimis  theory,  i.e.,  only  trivial 
additional  benefits  would  be  provided 
by  not  adopting  the  exclusions.  First, 
NHTSA  beUeves  that  the  total  number 
of  vehicles  affected  by  the  exclusions  is 
less  than  one  percent  of  the  vehicles 
covered  by  the  statutory  requirements. 
This  is  very  different  than  the  "low 
end"  and  "high  end"  exclusions 
considered  above,  which  would  each 
affect  a  large  percentage  of  total 
vehicles.  Second,  these  exclusions 
largely  affect  vehicles  which  are  likely 
to  be  made  to  order  and  for  which 
consumers  would  often  not  be  able  to 
inspect  a  label  prior  to  making  a 
purchase  decision.  Thus,  even  if  full 
labeling  information  was  provided  for 
these  vehicles,  it  often  could  not  be 
used  by  consumers  in  making  purchase 
decisions. 

NHTSA  disagrees  with  AIAM's 
suggestion  that  the  exclusion  for  small 
manufacturers  be  changed  to  apply  to 
irianufacturers  which  produce  fewer 
than  1.000  vehicles  to  ones  which 
produce  fewer  than  2.500  vehicles.  As 
discussed  above,  the  agency's  implied 
authority  to  provide  exclusions  from 
express  statutory  requirements  is  very 
limited.  It  is  the  agency's  judgment  that 
the  proposed  limit  is  sufficient  to  cover 
small  manufacturers  which  are  likely  to 
only  produce  vehicles  to  order  and  for 
which  consumers  are  unlikely  to  be  able 
to  inspect  a  vehicle  label  (e.g.,  on  a 
demonstrator  vehicle)  prior  to  making  a 
purchase  decision.  Moreover,  the 
concerns  about  carline  determinations 
being  made  for  only  a  few  vehicles  are 
not  likely  to  be  relevant.  In  short,  the 
agency  believes  that  AIAM's 
recommended  exclusion  cannot  be 
justified  on  the  de  minimis  theory. 
Extending  the  scope  of  the  exclusion 
would  unnecessarily  deny  prospective 
vehicle  purchasers  relevant  content 
information  that  Congress  decided  they 
should  have. 


For  the  same  reasons,  NHTSA  is  not 
adopting  Coachmen's  recommendation 
that  the  final  rule  exclude  carlines  of 
less  than  20.000  per  year  and  exclude 
recreation  vehicle  manufacturers,  i.e., 
the  exclusions  would  unnecessarily 
deny  prospective  vehicle  purchasers 
relevant  content  information  that 
Congress  decided  they  should  have. 
With  respect  to  that  company's 
recommendation  that  the  final  rule 
exclude  van  converters,  NHTSA  notes 
that  many  van  converters  are  excluded 
as  a  result  of  being  alterers. 

However.  NHTSA  has  decided  to 
exclude  all  final  stage  manufacturers 
from  the  requirements  to  provide  items 
1  and  2  on  the  label,  rather  than  limiting 
the  exclusion  to  multi-stage 
manufacturers  of  "carlines"  of  fewer 
than  1,000  vehicles.  The  reason  for  this 
relates  both  to  the  relatively  small 
number  of  multi-stage  vehicles  subject 
to  the  Labeling  Act  requirements  and 
the  fact  that  key  statutory  definitions 
relevant  to  parts  content  calculations  do 
not  appear  to  contemplate  vehicles 
manufactured  in  more  than  one  stage. 

As  discussed  above,  section  210 
defines  "final  assembly  point"  as  "the 
plant,  factory,  or  other  place  at  which  a 
new  passenger  motor  vehicle  is 
produced  or  assembled  by  a 
manufacturer  and  from  which  such 
vehicle  is  delivered  to  a  dealer  or 
importer  in  such  a  condition  that  all 
component  parts  necessary  to  the 
mechanical  operation  of  such 
automobile  are  included  with  such 
vehicle  *  *  *."  Moreover,  section  210 
provides  that  costs  incurred  at  or 
beyond  the  final  assembly  point  are  not 
included  in  parts  content  calculations. 

For  multi-stage  vehicles,  it  is  not  clear 
from  the  statutory  definition  whether 
"final  assembly  point"  refers  to  the 
place  where  an  incomplete  vehicle  is 
assembled  or  to  the  place  of  final  stage 
manufacture.  Regardless  of  which 
location  is  considered  to  be  the  point  of 
final  assembly,  problems  can  occur  in 
applying  the  statutory  requirements. 

Assume,  for  example,  the  possibiUty 
of  considering  the  place  where  the 
incomplete  vehicle  is  assembled  as  the 
final  assembly  point.  An  incomplete 
vehicle  includes,  as  a  miuimum,  a  frame 
and  chassis  structure,  power  train, 
steering  system,  suspension  system,  and 
braking  system,  to  the  extent  that  those 
systems  are  to  be  part  of  the  completed 
vehicle.  See  49  CFR  Part  568.  It  might 
have  all  component  parts  necessary  for 
mechanical  operation.  However,  the 
vehicle  is  not  delivered  to  a  dealer  or 
importer  from  the  plant  where  the 
incomplete  vehicle  is  assembled. 
Moreover,  a  large  number  of  the 


vehicle's  parts  may  not  be  included  at 
this  time. 

Assume  instead  the  possibility  of 
considering  the  place  of  final  stage 
manufacture  as  the  final  assembly  point. 
It  might  be  argued  that  the  incomplete 
vehicle  manufacturer  should  he 
considered  an  outside  supplier  of 
passenger  motor  vehicle  equipment. 
However,  section  210  defines  passenger 
motor  vehicle  equipment  as  "any 
system,  subassembly,  or  component 
received  at  the  final  vehicle  assembly 
point  for  installation  on,  or  attachment 
to,  such  vehicle  *  *  *."  An  incomplete 
vehicle  does  not  fit  this  definition. 
Moreover,  if  the  incomplete  vehicle 
manufacturer  were  considered  an 
outside  supplier  of  equipment,  the  bulk 
of  final  assembly  costs  (of  the 
incomplete  vehicle)  would  be  included 
in  parts  content  calculations,  a  result 
that  is  clearly  inconsistent  with 
Congressional  intent. 

It  might  be  possible  for  NHTSA  to 
develop  an  alternative  approach  to  solve 
these  problems,  such  as  considering  the 
place  where  the  incomplete  vehicle  is 
manufactured  and  the  place  of  final 
stage  manufacture  to  both  be  final 
assembly  points.  However,  any  such 
approach  would  be  complicated  and 
itself  require  a  departure  from  the 
express  statutory  language.  Given  that 
the  total  number  of  multi-stage  vehicles 
subject  to  the  Labeling  Act  is  relatively 
small  and  the  fact  that  the  statutory 
definitions  do  not  appear  to 
contemplate  vehicles  manuiJactured  in 
more  than  one  stage,  the  agency  believes 
it  is  appropriate  to  simply  exclude  all 
such  vehicles  from  the  requirements 
related  to  items  1  and  2  of  the  label. 

Final  stage  manufactujers  are  required 
to  provide  items  3,  4  and  5  of  the  label. 
The  agency  is  specifying,  for  purposes 
of  item  3  of  the  label,  that  the  final 
assembly  point  for  multi-stage  vehicles 
is  the  location  where  the  incomplete 
vehicle  is  assembled.  The  agency  is 
specifying  this  location  because,  unlike 
the  location  of  final  manufacture,  it  will 
always  involve  significant  final  s 

Assembly  operations.  c 
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vehicle's  parts  may  not  be  included  at 
this  time. 

Assume  instead  the  possibility  of 
considering  the  place  of  final  stage 
manufacture  as  the  final  assembly  point. 
It  might  be  argued  that  the  incomplete 
vehicle  manufacturer  should  be 
considered  an  outside  supplier  of 
passenger  motor  vehicle  equipment. 
However,  section  210  defines  passenger 
motor  vehicle  equipment  as  "any 
system,  subassembly,  or  component 
received  at  the  final  vehicle  assembly 
point  for  installation  on,  or  attachment 
to,  such  vehicle  *  *  *."  An  incomplete 
vehicle  does  not  fit  this  definition. 
Moreover,  if  the  incomplete  vehicle 
manufacturer  were  considered  an 
outside  supplier  of  equipment,  the  bulk 
of  final  assembly  costs  (of  the 
incomplete  vehicle)  would  be  included 
in  parts  content  calculations,  a  result 
that  is  clearly  inconsistent  with 
Congressional  intent. 

It  might  be  possible  for  NHTSA  to 
develop  an  alternative  approach  to  solve 
these  problems,  such  as  considering  the 
place  where  the  incomplete  vehicle  is 
manufactured  and  the  place  of  final 
stage  manufactiufl  to  both  be  final 
assembly  points.  However,  any  such 
approach  would  be  complicated  and 
itself  require  a  departure  from  the 
express  statutory  language.  Given  that 
the  total  number  of  multi-stage  vehicles 
subject  to  the  Labeling  Act  is  relatively 
small  and  the  fact  that  the  statutory 
definitions  do  not  app>ear  to 
contemplate  vehicles  manufactured  in 
more  than  one  stage,  the  agency  beheves 
it  is  appropriate  to  simply  exclude  all 
such  vehicles  from  the  requirements 
related  to  items  1  and  2  of  the  label. 

Final  stage  manufactiuers  are  required 
to  provide  items  3.  4  and  5  of  the  label. 
The  agency  is  specifying,  for  purposes 
of  item  3  of  the  label,  that  the  final 
assembly  point  for  multi-stage  vehicles 
is  the  location  where  the  incomplete 
vehicle  is  assembled.  The  agency  is 
specifying  this  location  because,  unlike 
the  location  of  final  manufacture,  it  will 
always  involve  significant  final       .1 
assembly  operations. 

H.  Recordkeeping  Requirements; 
Supplier  Certifications 

Section  210(d)  provides  that  the 
agency  must  promulgate  such 
regulations  as  may  be  necessary  to  carry 
out  section  210,  including  regulations  to 
establish  a  procedure  to  verify  the 
required  labeling  information,  and 
regulations  appUcable  to  outside  and 
allied  suppliers  to  require  such 
supphers  to  certify  whether  a 
component  provided  by  such  suppliers 
is  United  States.  U.S./Canadian  or 
foreign.  As  discussed  in  the  NPRM.  in 


order  to  verify  the  information  provided 
on  labels,  NHTSA  contemplates  that  it 
would  conduct,  on  an  occasional  basis, 
an  audit  of  the  information  provided  on 
a  label.  Such  an  audit  would  involve 
requiring  the  vehicle  manufacturer  to 
provide  the  agency  with  the 
manufacturer's  basis  for  the  information 
it  provided  on  the  label,  e.g.,  all  relevant 
certifications  from  suppliers,  a  hsting  of 
parts,  cost  information,  and  all 
calculations  used  by  the  manufacturer 
to  derive  the  information  provided  on 
the  label.  NHTSA  would  check  whether 
the  manufacturer's  methodology  was 
consistent  with  agency  regulations.  The 
agency  would  similarly  require 
individual  suppliers  to  provide  the  basis 
for  the  information  and  certification  that 
they  provided  manufacturers  or  aUied 
suppliers. 

In  order  to  ensure  that  the  agency  can 
conduct  such  an  audit,  as  well  as 
otherwise  enforce  the  labeling 
requirements,  NHTSA  proposed  to 
require  manufacturers  to  maintain  all 
records  which  provide  a  basis  for  the 
information  they  provide  oa  labels,  and 
to  similarly  require  suppliers  to 
maintain  records  providing  the  basis  for 
the  information  and  certification  they 
provide  to  manufacturers  or  allied 
suppliers.  Noting  that  EPA  requires  fuel 
economy  records  to  be  retained  for  five 
years  after  the  model  year  to  which  they 
relate,  NHTSA  proposed  to  require 
manufacturers  to  maintain  records  for 
five  years  after  December  31  of  the 
model  year  to  which  the  records  relate, 
and  to  require  supphers  to  maintain 
records,  which  form  a  basis  for  the 
information  they  provide  to 
manufactiuers  or  allied  supphers,  for 
six  years  after  December  31  of  the 
calendar  year  set  forth  in  their 
submissions  to  manufacturers/alhed 
supphers. 

,  NHTSA  also  addressed  the  issue  of 
whether  manufacturers  should  have  the 
option  of  maintaining  records 
electronically.  The  agency  stated  that  it 
beheves  manufacturers  and  alhed 
supphers  should  retain  the  original 
copies  of  information  provided  by 
supphers,  but  sought  comment  on 
whether  to  allow  them  to  retain  the 
certifications  and  other  information 
obtained  fi-om  supphers  electronically, 
specifically  in  the  form  of  electronic 
images.  NHTSA  proposed  to  permit 
manufacturers  and  suppUers  to 
maintain  all  other  records  in  either 
paper  or  electronic  form  for  purposes  of 
data  storage,  provided  that  in  every  case 
all  of  the  information  contained  in  the 
record  is  retained. 

Numerous  commenters  argued  that 
certifications  and  other  information 
should  be  permitted  to  be  submitted  to 


manufacturers/allied  supphers 
electronically,  as  well  as  stored 
electronically.  AAMA  stated  that  it 
objects  to  manufacturers  receiving  and 
maintaining  original  copies  of 
certificates.  That  organization  stated 
that  with  the  enactment  of  the  Customs 
Modernization  Act,  CM.  Ford  arid 
Chrysler  are  developing  process  to 
collect  all  content  and  customs  data 
electronically.  Ford  argued  that 
electronic  storage  is  more  efficient  and 
cost  effective  and  is  consistent  with  the 
recently  signed  Customs  Automation 
Act. 

Toyota  also  recommended  against  any 
requirement  to  obtain  or  retain  actual 
paper  certificates.  It  stated  that  the  rules 
should  allow  all  required  records  to  be 
retained  electronically.  APMA  stated 
that  the  proposed  requirements  to 
require  supphers  to  generate  paper 
originals  for  certificates  would  be 
burdensome  and  impede  the  spread  of 
EDI.  That  organization  stated  that  the 
adoption  of  the  AIAG/EDI  package  into 
the  content  reporting  requirements 
under  NAFTA  is  expected  to  begin  in 
1995.  It  recommended  that  all  records 
be  allowed  to  be  kept  in  any  medium. 

Honda  stated  that  it  supports  the 
proposal  to  require  written  certifications 
by  supphers  to  manufacturers. 

Nissan  stated  that  it  believes  that  a 
five  to  six  year  retention  period  is 
excessive.  It  suggested  a  retention 
period  for  manufacturers  of  three  years 
after  December  31  of  the  model  year  to 
which  records  relate,  and,  for  supphers, 
a  retention  period  of  four  years  after 
December  31  of  the  calendar  year  set 
forth  in  the  certificate. 

After  considering  the  comments, 
NHTSA  has  decided  to  permit 
certifications  and  other  records  to  be 
submitted  and  retained  electronically. 
The  agency  beheves  that  this  is 
consistent  with  the  approach  being 
taken  by  the  Federal  government  in 
related  areas,  and  with  section  210's 
requirement  to  estabhsh  regulations  that 
avoid  imposing  unnecessary  and  costly 
burdens  on  the  manufacturers. 

NHTSA  has  also  decided  to  require 
records  to  be  maintained  for  the  periods 
propos.:d  in  the  NPRM  As  discussed 
above,  these  requirements  ensure  that 
records  are  maintained  for  five  years 
after  the  end  of  the  model  year  to  which 
they  relate.  The  agency  disagrees  with 
Nissan  that  the  retention  period  is 
excessive.  A  possible  audit  of  the 
information  provided  on  a  label  could 
take  substantial  time,  particularly  given 
the  need  to  trace  the  information  back 
to  supphers.  NHTSA  also  notes  that  the 
cost  of  maintaining  records  is 
substantially  reduced  to  the  extent  that 
manufacturers  use  electronic  means. 


^ 
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/.  Reporting  Requir  ?ments 

NHTSA  proposed  to  require  vehicle 
manufactxirers  to  s«  ibmit  to  the  agency 
three  copies  of  the  information  that  will 
appear  on  each  car  ine's  label.  The 
agency  proposed  to  require  submittal  of 
this  information  foi  each  carline  not 
later  than  the  date  I  he  first  vehicle  of  the 
carline  is  delivered  to  dealers  for  that 
model  year. 

The  agency  state<  I  that  it  believes  this 
reporting  requirenidnt  is  necessary  for 
several  reasons.  It  \rould  provide  one 
central  location  from  which  information 
can  be  gathered  cor  ceming  the  labels. 
Inquiries  could  con  le  from  within  the 
agency,  or  from  int(  rested  members  of 
the  public.  In  addit  on,  such  reporting 
would  aid  the  ageni  :y  in  deciding 
whether  to  initiate  i  iny  investigations  of 
audits. 

The  agency  recei^^ed  several 
comments  on  the  pi  oposed  reporting 
requirements.  AAN1 A  stated  that  the 
proposed  requirements  should  be 
modified  to  require  submittal  of 
information  not  later  than  the  date  the 
first  vehicle  of  the  carline  is  offered  for 
sale  to  the  ultimate  purchaser.  Isuzu 
suggested  that  flexi  lility  be  introduced 
to  {jermit  manufacti  irers  to  submit  a 
report  whenever  a  r  lajor  specification 
change  has  been  ma  de  in  the  middle  of 
a  model  year  or  wh(  never  the 
manufacturer  opts  t )  change  the  model 
year  at  a  timing  diff  ;rent  from  normally 
accepted  model  yea  r  changes.  ^JTEA 
stated  that  it  unders  tands  that  small 
multi-stage  businesi  es  are  not  subject  to 
the  reporting  requir  jments  unless  they 
produce  carlines  of  aver  1,000  vehicles. 
After  considering  the  comments,  the 
agency  has  decided  to  adopt  reporting 
requirements  along  iie  fine  of  die 
proposal,  but  to  reqi  lire  submittal  of 
information  not  late  r  than  the  date  the 
first  vehicle  of  the  c  uline  is  offered  for 
sale  to  the  ultimate  )urchaser.  This  date 
will  be  adequate  for  the  agency's 
purposes  in  monitoi  ing  the  information 
on  the  labels.  Morec  ver,  this  date  is 
consistent  with  the  i  igency's  decision, 
discussed  above,  no :  to  require  labels  to 
be  placed  on  vehich  s  prior  to  the 
introduction  date. 

.  The  agency  cannc  t  provide  flexibility 
to  permit  manufacti  rers  to  update  labels 
during  a  model  year  since  section 
210(b)  provides  that  content  percentages 
are  "established  at  t  le  begirming  of  each 
model  year  for  such  caxHne  and  shall  be 
appUcable  to  that  ca  rline  for  the  entire 
model  year."  There  s  therefore  no 
reason  to  provide  flexibility  with 
respect  to  reporting  jpdated 
information.  Howev  ;r,  if  a  manufacturer 
discovers  an  error  in  the  information 
reported  to  the  agem  :y,  it  should  send 


information  to  the  agency  correcting 
that  error. 

NHTSA  agrees  with  NTEA  that  any 
manufacturer  that  is  not  required  to 
provide  information  on  a  carline  basis, 
i;e.,  items  one  and  two  on  the  label,  is 
not  subject  to  the  reporting 
requirements. 

/.  Leadtime/First  Year  Requirements 

A  number  of  manufacturers  and 
supphers  argued  that  they  cannot 
comply  with  all  the  data  collection  and 
calculation  requirements  by  the  October 
1994  implementation  date.  AAMA 
stated  that  the  proposed  regulation  will 
require  extensive  data  collection  and 
calculation  requirements,  and  that  there 
are  several  areas  of  uncertainty  that  will 
not  be  resolved  until  a  final  rule  is 
issued.  It  stated  that  it  has  been  working 
in  conjunction  with  the  AIAG  and  a 
number  of  suppUers  to  establish 
processes  to  comply  with  the  law,  but 
has  been  unable  to  complete  this 
activity^because  of  uncertainties  about 
the  final  rule.  AAMA  stated  that 
manufacturers  and  suppliers  will  not  be 
able  to  comply  with  all  the  data 
collection  and  calculation  requirements 
by  October  1994.  It  requested  NHTSA  to 
allow  manufacturers  and  suppliers  to 
use  procedures  that  are  expected  to 
yield  similar  results  for  at  least  12 
months  after  the  final  rule  is  published. 

CM  stated  that  because  of  the  scope 
of  the  effort  to  comply  with  the  new 
requirements,  at  least  one  year  is 
required  between  the  pubUcation  of  the 
final  rule  and  the  effective  date  of  the 
rule.  That  manufactvuer  stated  that  it 
supports  the  interim  AAMA  proposal  of 
making  a  best  efforts  determination  of 
domestic  and  foreign  content  for  the 
AALA  required  label  using  presently 
available  CAFE  cost  and  origin  data  for 
the  first  year  after  publication  of  the 
final  rule. 

Ford  submitted  a  comment  along  the 
lines  of  that  of  AAMA.  It  also  provided 
NHTSA  with  a  copy  of  an  EPA  final 
rule,  published  in  February  1993,  which 
established  labeling  requirements  for 
products  manufactured  with  certain 
ozone-depleting  substances.  EPA  stated 
in  the  preamble  for  that  final  rule  that 
it  recognized  the  practical  problems  the 
regulated  community  would  have  in 
meeting  a  May  15. 1993  statutory 
deadhne  for  labeUng,  "given  the  late 
pubhcation  of  this  rule."  58  FR  8136, 
February  11, 1993.  EPA  stated  that  "(a)s 
a  result  of  the  concerns,  it  is  the 
Agency's  poficy  to  take  no  enforcement 
action  for  matters  occiming  during  the 
first  nine  months  following  the 
publication  of  these  regulations." 

BMW  stated  that  if  NHTSA  does  not 
permit  manufacturers  a  permanent 


alternative  of  using  existing,  substantial 
business  records  to  make  parts  content 
calculations,  it  should  allow  such  an 
alternative  on  an  interim  basis  in  lieu  of 
granting  additional  leadtime. 

Calsonic  stated  that  the  proposed 
leadtime  for  supphers  was  extremely 
short  and  requested  postponement  of  at 
least  a  year.  Nippondenso  also  stated 
that  the  proposed  leadtime  for  suppliers 
was  short,  and  requested  that  the 
effective  date  of  the  regulations  be 
postponed  for  at  least  six  months. 

Aner  considering  the  comments, 
NHTSA  agrees,  given  the  complexity  of 
the  data  collection  and  calculation 
requirements,  that  it  is  impossible  for 
manufacturers  and  suppliers  to  fully 
comply  with  all  of  the  requirements  by 
October  1, 1994.  The  agency  notes  that 
this  conclusion  is  partly  based  on  the 
fact  that  manufacturers  cannot  complete 
their  calculations  until  they  receive 
specified  information  from  suppliers, 
and  allied  suppliers  cannot  complete 
their  calculations  imtil  they  receive 
specified  information  from  outside 
suppliers.  The  conclusion  is  also  partly 
based  on  the  fact  that  many  of  the 
requirements  are  in  the  regulation  as 
opposed  to  section  210,  i.e., 
manufacturers  and  suppliers  could  not 
comply  with  the  data  collection  and 
calculation  requirements  absent  a  final 
rule. 

NHTSA  is  nonetheless  faced  with  the 
section  210(b)  requirement  that  labels  be 
provided  on  each  vehicle  manufactured 
on  or  after  October  1, 1994.  The  agency 
agrees  with  AAMA  that  the  most 
appropriate  means  for  resolving.this 
problem  is  to  permit  manufacturers  and 
suppliers  to  use  procedures  that  are 
expected  to  yield  similar  results,  for 
about  a  year.  The  agency  believes  that 
this  temporary  alternative  will  ensure 
that  consumers  receive  the  best 
information  possible  about  the  foreign 
and  U.S./Canada  origin  of  vehicles  tihey 
are  considering  purchasing  during  this 
period,  given  that  full  compliance  by 
manufacturers  and  supphers  is  not 
possible.  NHTSA  has  decided  to  adopt 
the  following  specific  requirement: 

For  model  year  1995  and  model  year  1996 
carlmes  which  are  first  offered  for  sale  to 
ultimate  purchasers  before  June  1, 1995, 
manufacturers  and  suppliers  may,  instead  of 
following  the  calculation  procedures  set  forth 
in  this  part,  use  procedures  that  they  expect, 
in  good  faith,  to  yield  similar  results. 

NHTSA  notes  several  things  about 
this  temporary  alternative  approach. 
First,  it  is  available  for  all  model  year 

1995  vehicles  and  for  any  model  year 

1996  vehicles  which  are  introduced 
before  Jiuie  1, 1995.  The  agency  selected 
the  June  1, 1^95  date  because  it  ensures 
manufacturers  additional  flexibility  for 
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about  a  one-year  period.  NHTSA  notes 
that  since  fcost  model  year  1996 
vehicles  will  be  introduced  in  the  fall  of 
1995,  manufacturers  will  have 
additional  flexibility  for  early 
introductions  (a  model  year  1996 
vehicle  could  be  introduced  as  early  as 
January  1995,  for  which  full  compliance 
might  not  be  possible),  but  vsrill  need  to 
meet  the  full  requirements  for  the  vast 
majority  of  model  year  1996  vehicles. 

Second,  manufacturers  may  use  any 
proced\u«s  that  they  expect,  in  good 
faith,  to  yield  "similar  results."  For 
example,  the  manufacturers  could  use 
the  CAFE  procedures  for  making 
content  determinations  so  long  as  they 
made  adjustments  to  attempt  to  accoimt 
for  differences  between  the  CAFE 
content  requirements  and  Labeling  Act 
requirements,  e.g.,  CAFE  does  not 
exclude  assembly,  sales,  and  marketing 
costs. 

Third,  manufacturers  may  choose  to 
rely  entirely  on  information  they 
aheady  have  in  their^possession  or,  at 
their  option,  obtain  additional 
information  from  some  suppliers  to  help 
them  make  the  necessary  calculations. 
To  the  extent  that  manufactiu^rs  are 
following  this  alternative  approach, 
their  suppliers  may  as  well. 

NHTSA  notes  that  Nissan  asked,  in  a 
telephone  call  to  NHTSA's  Office  of 
Chief  Coxmsel,  how  the  Labehng  Act 
requirements  apply  to  MY  1994  vehicles 
that  are  manufactured  on  or  after 
October  1, 1994.  As  discussed  below,  it 
is  the  agency's  opinion  that  the  Act's 
requirements  do  not  apply  to  any  MY 
1994  vehicles. 

The  first  sentence  of  section  210(b)(1) 
reads  as  follows:  "Each  manufacturer  of 
a  new  passenger  motor  vehicle 
distributed  for  commerce  for  sale  in  the 
United  States  shall  annually  establish 
for  each  model  year  and  cause  to  be 
affixed  *  *  *  on  each  vehicle 
manufactiu^  on  or  after  October  1 , 
1994,  in  a  prominent  place,  one  or  more 
labels*   •   "."Section  210(b)(2) 
provides  that  the  percentages  required 
for  the  label  "shall  be  established  at  the 
beginning  of  the  model  year  *  *  *." 
With  respect  to  the  issue  of  how  the 
Labeling  Act  requirements  apply  to  MY 
1994  vehicles,  NHTSA  believes  it  is 
significant  that:  (1)  The  requirement  to 
label  vehicles  takes  effect  on  the  date 
traditionally  considered  to  be  the 
beginning  of  MY  1995  (October  1, 1994), 
and  (2)  the  percentages  required  to  be 
included  on  the  label  are  to  be 
established  at  the  beginning  of  the 
model  year.  Reading  these  provisions 
together,  the  agency  beUeves  that  the 
statute  requires  the  labeling 
requirements  to  begin  with  MY  1995 
vehicles,  since  the  time  when  the 


Federal  Register  /  Vol.  59.  No.  139  /  Thursday,  July  21,  1994  /  Rules  and  Regulations         37325 


about  a  one-year  period.  NHTSA  notes 
that  since  fnost  model  year  1996 
vehicles  will  be  introduced  in  the  fall  of 
1995,  manufacturers  will  have 
additional  flexibility  for  early 
introductions  (a  model  year  1996 
vehicle  could  be  introduced  as  early  as 
January  1995,  for  which  full  compliance 
might  not  be  possible),  but  will  need  to 
meet  the  full  requirements  for  the  vast 
majority  of  model  year  1996  vehicles. 

Second,  manufacturers  may  use  any 
procedures  that  they  expect,  in  good 
faith,  to  yield  "similar  results."  For 
example,  the  manufacturers  could  use 
the  CAFE  procedures  for  making 
content  determinations  so  long  as  they 
made  adjustments  to  attempt  to  account 
for  differences  between  the  CAFE 
content  requirements  and  Labeling  Act 
requirements,  e.g.,  CAFE  does  not 
exclude  assembly,  sales,  and  marketing 
costs. 

Third,  manufacturers  may  choose  to 
rely  entirely  on  information  they 
already  have  in  theirpossession  or,  at 
their  option,  obtain  additional 
information  from  some  suppliers  to  help 
them  make  the  necessary  calculations. 
'  To  the  extent  that  manufacturers  are 
following  this  alternative  approach, 
their  suppUers  may  as  well. 

NHTSA  notes  that  Nissan  asked,  in  a 
telephone  call  to  NHTSA 's  Office  of 
Chief  Counsel,  how  the  LabeUng  Act 
requirements  apply  to  MY  1994  vehicles 
that  are  manufactured  on  or  after 
October  1, 1994.  As  discussed  below,  it 
is  the  agency's  opinion  that  the  Act's 
requirements  do  not  apply  to  any  MY 
1994  vehicles. 

The  first  sentence  of  section  210(b)(1) 
reads  as  follows:  "Each  manufacturer  of 
a  new  passenger  motor  vehicle 
distributed  for  commerce  for  sale  in  the 
United  States  shall  annually  establish 
for  each  model  year  and  cause  to  be 
affixed  *  *  *  on  each  vehicle 
manufactured  on  or  after  October  1 , 
1994,  in  a  prominent  place,  one  or  more 
labels*  •  •."Section 210(b)(2) 
provides  that  the  percentages  required 
for  the  label  "shall  be  established  at  the 
beginning  of  the  model  year  *  *   *." 
With  respect  to  the  issue  of  how  the 
Labeling  Act  requirements  apply  to  MY 
1994  vehicles,  NHTSA  believes  it  is 
significant  that:  (1)  The  requirement  to 
label  vehicles  takes  effect  on  the  date 
traditionally  considered  to  be  the 
beginning  of  MY  1995  (October  1, 1994), 
and  (2)  the  percentages  required  to  be 
included  on  the  label  are  to  be 
established  at  the  beginning  of  the 
model  year.  Reading  these  provisions 
together,  the  agency  believes  that  the 
statute  requires  the  labeling 
requirements  to  begin  with  MY  1995 
vehicles,  since  the  time  when  "the 


percentages  are  to  be  estabUshed  for  that 
model  year  corresponds  to  the  effective 
date  of  the  requirements.  NHTSA  notes 
that  very  few  MY  1994  vehicles  are 
likely  to  be  manufactured  on  or  after 
October  1,1994. 

K.  Other  Issues 

1.  Supplier  Definitions 

Section  210(f)(15)  defines  allied 
supplier  to  mean  "a  supplier  of 
passenger  motor  vehicle  equipment  that 
is  wholly  owned  by  the  manufacturer, 
or  in  the  case  of  a  joint  venture  vehicle 
assembly  arrangement,  any  suppUer  that 
is  wholly  owned  by  one  member  of  the 
joint  venture  arrangement."  Section 
210(17)  defines  outside  supplierXo 
mean  "a  suppUer  of  passenger  motor 
vehicle  equipment  to  a  manufacturer's 
allied  supplier  or  anyone  other  than  an 
allied  supplier  who  ships  directly  to  the 
manufacturer's  final  assembly  point." 

NHTSA  addressed  several  issues 
concerning  the  supplier  definitions  in 
the  NPRM.  In  commenting  on  the 
request  for  comments,  Ford  had  asked 
that  NHTSA  consider  a  supplier  owned 
jointly  by  more  than  one  parent 
company  as  an  allied  supplier  of  both 
parents,  especially  in  situations  such  as 
those  in  Canada,  in  which  the  Canadian 
government  has  laws  requiring  partial 
Canadian  ownership  of  share.  NHTSA 
stated  that  it  believes  that  such  a 
situation  is  akin  to  the  joint  venture 
agreement  mentioned  in  section 
210(0(15)  of  the  Cost  Savings  Act.  The 
agency  tentatively  decided  to  treat  the 
supplier  in  such  a  case  as  being  wholly 
owTied  by  one  of  the  manufacturers  in 
the  joint  venture  agreement,  and 
therefore  an  allied  suppUer  for  purposes 
of  any  carUne  jointly  manufactured. 

After  further  consideration,  however, 
NHTSA  has  decided  that  it  cannot  fully 
accommodate  this  suggestion  by  Ford. 
The  agency  notes  that  Ford  made  the 
following  statement  in  its  comment  on 
the  request  for  comments: 

We  believe  that  suppliers  and  plants 
owned,  operated,  or  controlled  by  the  parent 
coinp>any  (i.e.,  a  consolidated  subsidiary  of 
the  parent  company  or  "joint  venture"  of 
partners  in  which  the  parent  holds  a  majority 
interest)  should  be  treated  as  allied  suppliers. 

Thus,  Ford  appears  to  have  been  asking 
that  the  agency  replace  the  specification 
in  the  statute  that  suppliers  be  "wholly 
owned"  with  a  specification  that  they 
merely  have  to  be  "controlled."  NHTSA 
does  not  believe  there  is  any 
justification  for  such  a  departure  from 
the  statute.  Moreover,  the  agency 
beheves  that  the  statement  in  the  NPRM 
that  the  situation  is  "akin"  to  the  joint 
venture  agreement  mentioned  in  section 


210(f)(15)  was  incorrect,  i.e.,  there  is  no 
analogy  between  the  two  situations. 

As  discussed  below,  the  agency  is 
clarifying  the  definition  of  allied 
supplier  to  encompass  varying  corporate 
structures  where  ownership  is  complete. 
However,  a  mere  control  relationship  is 
not  sufficient  to  make  a  suppher 
"allied." 

In  the  NPRM,  the  agency  specifically 
addressed  the  issue  of  a  suppher  owned 
by  the  parent  company  of  the 
manufacturer.  NHTSA  stated  that  it 
recognizes  that  a  suppher  owned  by  the 
parent  company  of  a  manufacturer  is  not 
strictly  wholly  owned  by  the 
manufacturer.  The  agency  noted, 
however,  that  if  the  parent  is  a  holding 
company  that  wholly  owns  both  the 
manufacturer  and  the  suppher,  there  is 
no  meaningful  difference  in  this 
situation  from  that  in  which  the  strict 
definition  of  wholly  owned  occurs.  In 
Other  words,  there  are  no  outside 
interests  represented  (as  occurs  if  there 
are  outside  shareholders).  Therefore,  the 
agency  tentatively  decided  to  treat  a 
supplier  wholly  owned  by  the  parent 
holding  company  of  a  manufacturer  as 
an  allied  supplier,  provided  that  the 
parent  holding  company  also  wholly 
owns  the  manufacturer. 

Finally,  NHTSA  indicated  that  it  read 
section  210(f)(17)  as  requiring  wholly 
owned  suppliers  to  allied  suppliers  to 
be  treated  as  outside  suppliers. 

The  agency  received  a  number  of 
comments  on  the  supplier  definitions. 
Ford  stated  that  to  clarify  the  difference 
between  supphers  and  distributors,  a 
definition  of  suppUer  should  be 
incorporated  into  the  definition  section. 
It  recommended  the  following 
definition,  which  it  indicated  is 
consistent  with  NAFTA — The  term 
supplier  means  a  person  or  an 
enterprise  that  manufactures  or 
assembles  passenger  motor  vehicle 
equipment. 

The  agency  does  not  agree  that 
distributors  should  be  eliminated  from 
the  definition  of  suppUer.  NHTSA 
observes  that  a  distributor  may  supply 
passenger  motor  vehicle  equipment  to  a 
manufacturer.  Moreover,  a  manufacturer 
might  have  a  relationship  with  a 
distributor  to  obtain  certain  equipment 
but  not  with  the  company  which 
manufacturers  or  assemblefs  the 
equipment. 

Ford  also  stated  that  the  outside 
supplier  definition  requires 
clarification.  It  argued  that  the 
definition  in  the  statute  was  not 
intended  to  include,  in  any  way.  allied 
suppliers.  It  stated  that  the  regulation 
should  clearly  eliminate  allied  suppliers 
from  the  definition.  Ford  noted  that  an 
interpretation  that  an  allied  supplier 
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becomes  an  outside  s  applier  to  the 
extent  that  it  supplie^  equipment  to 
another  allied  supplier  could  result  in 
an  allied  supplied  patt  having  two  sets 
of  coQtent  values:  the  actual  U.S./ 
Canadian  content  wh  en  the  component 
is  supplied  to  the  final  assembly  plant, 
and  a  rolled-up  or  do  wn  U.S. /Canadian 
content  when  the  cor  iponent  is  sent  to 
another  alhed  manufj  tctuhng  facility. 

After  considering  Fiord's  comment, 
NHTSA  has  reconsidered  its  view  that 
section  210(0{17)  reqiires  wholly 
owned  suppliers  to  allied  suppliers  to 
be  treated  as  outside  uuppliers.  The 
basis  for  that  view  wes  that  a  wholly 
owned  suppher  to  a|i  allied  supplier 
falls  within  the  secticn  210(f)(17) 
definition  of  outside  lupplier.  However, 
such  a  supplier  also  fills  within  the 
section  210(f)(15)  def  nition  of  allied 
supplier.  The  agency  agrees  that  it  is 
appropriate  to  resolv<  this  ambiguity  in 
the  regulation. 

The  only  significan  t  difference 
between  the  statutory  treatment  of  allied 
and  outside  suppliers  is  that  aUied 
suppliers  must  provi<  .e  actual  U.S./ 
Canadian  content  information,  while  the 
roll-up.  roll-down  provision  applies  to 
outside  suppliers.  Thus,  Congress 
decided  that  supplier  t  which  are  wholly 
owned  by  manufactuiers  should 
generally  be  held  to  a  higher  standard 
concerning  the  specificity  of  the  U.S./ 
Canadian  content  information  that  they 
provide.  Given  this  difference,  the 
agency  agrees  with  Fc 
supplier  should  not  1 
outside  supplier  simj 
supplies  equipment  \.i 
suppUer.  NHTSA  also 
allied  suppUer  were  tc 
outside  supplier  in  sii 
manufacturers  could  i 
of  the  roll-up,  roll-do^ 
their  allied  suppliers.'simply  by  having 
them  ship  their  equipknent  through 
another  allied  suppli^.  This  position  is 
reflected  in  the  definiion  of  allied 
supplier  set  forth  in  tie  final  rule. 

Toyota  stated  that  t  le  proposed 
regulation  does  not  ac  dress  the  scope  of 
the  statirtory  term  alh  ?d  supplier.  That 
manufacturer  stated  i  lat  because  some 
issues  have  arisen  coi  ceming  the 
statutory  definition,  ii  recommends  that 
the  regulation  provid(  i  certain 
clarifications.  Toyota  stated  that  the 
determination  of  whe  her  the  allied 
supplier  relationship  exists  within  the 
statutory  meaning  do( «  not  depend  on 
the  number  of  levels  c  f  ownership  but 
on  the  nattu^e  of  ownership,  i.e., 
whether  it  is  complete  owTiership.  That 
manufacturer  stated  tkat  it  should  not 
matter  whether  ownei  ship  is  direct  or 
indirect. 


that  an  allied 
i  considered  an 
^ly  because  it 
an  allied 
notes  that  if  an 
be  treated  as  an 
:h  a  context, 
t>btain  the  benefits 
provision  for 


Honda  stated  diat  NHTSA  proposed 
to  treat  as  allied  a  supplier  wholly 
owned  by  the  same  parent  company  that 
wholly  owns  the  manufacturer.  That 
company  stated  that  NHTSA 's  analysis 
does  not  extend  quite  far  enough  to 
encompass  Honda's  corporate  structure. 
According  to  that  manufacturer,  two 
parent  companies  within  the  Honda 
group  together  wholly  own  both  the 
manufacturer  and  the  supplier.  No 
outside  interests  are  represented.  Honda 
requested  clarification  in  the  final  rule. 

NHTSA  agrees  with  these  comments 
of  Honda  and  Toyota,  which  the  agency 
beheves  are  consistent  with  the 
approach  taken  in  the  NPRM  for 
suppliers  owned  by  the  parent  company 
of  the  manufacturer.  The  definition  of 
allied  supplier  in  the  final  rule  clarifies 
the  meaning  of  that  term  with  respect  to 
the  corporate  relationships  discussed  by 
those  commenters. 

2.  Definitions  of  Dealer  and  Ultimate 
Purchaser 

Section  210(f)(7)  defines  dealer  to 
mean  "any  person  or  resident  located  in 
the  United  States,  including  any 
territory  of  the  United  States,  or  the 
District  of  Cohmibia,  engaged  in  the  sale 
or  the  distritmtion  of  new  automobiles 
to  the  ultimate  purchaser."  Section 
210(0(6]  defines  new  passenger  motor 
vehicle  to  mean  "a  passenger  motor 
vehicle  the  equitable  or  legal  title  to 
which  has  never  been  transferred  by  a 
manufacturer,  distribut(»,  or  dealer  to 
an  ultimate  purchaser." 

AIADA  stated  that  in  the  case  where 
a  state  or  local  jurisdiction  has  chosen 
to  regulate  the  automobile  industry  and 
the  conduct  of  the  industry  through 
franchise  laws,  it  believes  the  definition 
of  dealer  in  the  state  or  local  franchise 
law  should  apply  to  this  Act.  That 
organization  stated  that  in  promulgating 
regulations  without  clarifying  the  term 
dealer,  NHTSA  could  inadvertently 
undermine  state  and  local  franchise 
laws. 

NHTSA  notes  that  since  the  Labeling 
Act  includes  an  express  definition  of  the 
meaning  of  dealer,  the  agency  cannot 
delegate  to  states  or  local  jurisdictions 
the  right  to  change  the  definition  for 
purposes  of  the  Labeling  Act.  The 
agency  notes,  however,  that  the  Labeling 
Act  and  implementing  regulation 
merely  require  persons  engaged  in  the 
sale  or  distribution  of  new  automobiles 
to  the  ultimate  purchaser  to  maintain 
the  content  label.  Neither  the  Act  nor 
the  regulation  specifies  any 
requirements  concerning  who  is 
permitted  to  be  a  dealer. 

AL\DA  aiso  stated  that  clarification  is 
needed  with  respect  to  the  meaning  of 
ultimate  purchaser.  That  organization 


stated  that  without  such  clarification, 
there  could  be  confusion  and 
imnecessary  Uability  for  dealers.  AIADA 
stated  that  for  vehicles  in  rental  service, 
demonstrator  service  and  executive 
service,  the  law  is  unclear  as  to  who  is 
the  ultimate  purchaser.  That 
organization  asked  the  agency  to  specify 
what  transaction  results  in  an 
individual  or  entity  being  an  ultimate 
purchaser. 

NHTSA  has  decided  to  add  the 
following  definition  of  ultimate 
purchaser  to  the  regulation:  The  term 
ultimate  purchase  means  with  respect 
to  any  new  passenger  motor  vehicle,  the 
first  person,  other  than  a  dealer 
purchasing  in  its  capacity  as  a  dealCT, 
who  in  good  faith  purchases  such  new 
passenger  motor  vehicle  for  purposes 
other  than  resale.  This  definition  is 
based  on  one  used  in  the  Automobile 
Information  Disclosing  Act  (AIDA),  15 
U.S.C.  1231-1233,  the  Act  which 
requires  the  Monroney  label.  NHTSA 
believes  that  it  is  appropriate  to  adopt 
this  definition  given  that  the  Labeling. 
Act's  definitions  of  dealer  and  new 
passenger  motor  vehicle,  which  use  the 
term  ultimate  purchaser,  are  also  based 
on  definitions  included  in  the  AIDA. 

Except  to  the  extent  otherwise 
provided  in  the  regulation  estabhshed 
by  today's  final  rule,  e.g.,  with  respect 
to  temporary  removal  of  separate 
content  labels  for  test  drives,  NHTSA 
plans  to  treat  vehicles  in  rental  service, 
demonstrator  service  and  executive 
service  the  same  for  Labeling  Act 
purposes  as  the  Justice  Department 
treats  these  vehicles  for  purposes  of 
Monroney  labels.  NHTSA  believes  that  . 
this  is  appropriate,  given  the  same 
general  purposes  of  the  labels,  and  the 
similarity  of  the  relevant  definitions  in 
the  statutes  and,  in  the  case  of  the 
Labeling  Act,  the  implementing 
regulation.  The  agency  is  including  in 
the  docket  a  copy  of  a  February  24, 1994 
letter  fiom  the  Justice  Department 
which  provides  additional  guidance  in 
these  areas. 

-3.  Joint  Ventures  '      .       - 

NHTSA  stated  in  the  NPRM  that 
several  commenters  on  the  request  for 
comments  had  noted  that  there  are 
carlines  manufactured  jointly  by  two 
manufacturers,  and  requested  that  the 
agency  permit  the  manufacturers  to 
determine  betv^-een  themselves  which " 
would  be  responsible  for  tracking, 
record  keeping  and  labeling.  The  agency 
tentatively  agreed  that  this  would  he  an 
appropriate  approach  and  proposed 
requirement^  to  permit  multiple 
manufacturers  to  determine  among 
themselves  which  of  them  is  to  be 
considered  the  vehicle  manufacturer  for 
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purposes  of  the  labeling  requirements.  c 

The  agency  also  proposed  to  specify  £ 

that,  in  the  absence  of  such  an  ( 

agreement,  the  carUne  "shall  be  t 

attributed  to  the  single  manufacturer  t 

that  markets  the  carline."  ( 

Nissan  stated  that  it  would  not  like  to  j 

see  language  that  specifies  a  procedure  i 

to  determine  the  manufacturer  of  record,  j 

It  stated  that  the  selection  of  the  s 
manufacturer  of  record  should  be 
determined  in  accordance  wath  the 
statutory  language  and  agreement 

between  the  partners  involved.  f 

Isuzu  stated  that  it  believes  the  final  a 

rule  must  specify  that  if  no  written  I 

article  exists  in  a  joint-venture  c 

agreement  regarding  manufacturer  i 

responsibihty,  carline  responsibility  is  t 

attributed  to  the  manufacturer  c 

mentioned  in  certification  label  with  t 

respect  to  the  safety  standards.  s 

In  a  telephone  call  to  NHTSA's  Office  I 

of  Chief  Coimsel,  an  attorney  | 

representing  Toyota  asked  whether  the  e 

Geo  and  the  Corolla,  are  in  one  or  two  i 

carlines.  These  are  very  similar  vehicles,  ^ 

produced  on  the  same  assembly  line,  t 

one  of  which  is  marketed  by  GM  and  the  € 

other  by  Toyota.  NUMMI  stated  that  the  t 

Corolla  is  manufactin^d  in  Japan,  at  f 

NUMMI  in  California,  and  in  Canada.  i 

That  company  stated  that  the  NPRM,  in  j 

discussing  joint  ownership/joint  s 

production  relationships,  attributed  c 

carline  to  the  manufacturer  that  markets  t 

the  carUne,  subject  to  certain  r 

conditions.  NUMMI  argued  that  the  use  s 

of  the  word  "manufacturer"  in  this  case  t 

implies  each  production  location.  p 

After  considering  the  comments,  the  s 
agency  has  decided  that  multiple 

manufactiurers  should  generally  be  t 

permitted  to  determine  among  c 

themselves  which  of  them  is  considered  F 

the  vehicle  manufacturer  for  purposes  of  c 

the  labeling  requirements.  NHTSA  also  a 

believes  it  is  appropriate  to  specify  that,  p 

in  the  absence  of  such  an  agreement,  a  £ 

vehicle  is  attributed  to  the  manufacturer  r 

which  markets  the  vehicle.  This  E 

approach  provides  maximimi  c 

manufacturer  flexibility,  while  also  c 

specifying  who  is  responsible  for             .  h 

labeling  in  the  absence  of  an  agreement  n 

among  the  joint  venturers.  c 

NHTSA  beheves,  however,  that  s 

additional  clarification  is  needed  n 

concerning  the  meaning  of  "carline"  in  c 

the  joint  venture  context.  While  p 

manufactiuers  may  determine  between  f( 

themselves  who  is  responsible  for  si 
tracking,  recordkeeping  and  labeling, 

they  must  follow  the  specified  s 

requirements  for  making  carline  o 

determinations.  As  discussed  earUer  in  e 

this  notice,  section  210  specifies  that  the  n 

term  "carline"  means  a  name  denoting  c 

a  group  of  vehicles  which  has  a  degree  u 
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purposes  of  the  labeling  requirements. 
The  agency  also  proposed  to  specify 
that,  in  the  absence  of  such  an 
agreement,  the  carUne  "shall  be 
attributed  to  the  single  manufacturer 
that  markets  the  carline." 

Nissan  stated  that  it  would  not  like  to 
see  language  that  specifies  a  procedure 
to  determine  the  manufacturer  of  record. 
It  stated  that  the  selection  of  the 
manufacturer  of  record  should  be 
determined  in  accordance  with  the 
statutory  language  and  agreement 
between  the  partners  involved. 

Isuzu  stated  that  it  believes  the  final 
rule  must  specify  that  if  no  vwitten 
article  exists  in  a  joint-venture 
agreement  regarding  manufacturer 
responsibihty,  carlijne  responsibility  is 
attributed  to  the  manufacturer 
mentioned  in  certification  label  with 
respect  to  the  safety  standards. 

In  a  telephone  call  to  NHTSA's  Office 
of  Chief  Coimsel,  an  attorney 
representing  Toyota  asked  whether  the 
Geo  and  the  Corolla,  are  in  one  or  two 
carlines.  These  are  very  similar  vehicles, 
produced  on  the  same  assembly  line, 
one  of  which  is  marketed  by  CM  and  the 
other  by  Toyota.  NUMMI  stated  that  the 
Corolla  is  manufactured  in  Japan,  at 
NUMMI  in  California,  and  in  Canada. 
That  company  stated  that  the  NPJIM,  in 
discussing  joint  ownership/joint 
production  relationships,  attributed 
carline  to  the  manufacturer  that  markets 
the  carUne,  subject  to  certain 
conditions.  NUMMI  argued  that  the  use 
of  the  word  "manufacturer"  in  this  case 
implies  each  production  location. 

After  considering  the  comments,  the 
agency  has  decided  that  multiple 
manufacturers  should  generally  be 
permitted  to  determine  among 
themselves  which  of  them  is  considered 
the  vehicle  manufacturer  for  purposes  of 
the  labeling  requirements.  NHTSA  also 
believes  it  is  appropriate  to  specify  that, 
in  the  absence  of  such  an  agreement,  a 
vehicle  is  attributed  to  the  manufacturer 
which  markets  the  vehicle.  This 
approach  provides  maximimi 
manufacturer  flexibility,  while  also 
specifying  who  is  responsible  for 
labeling  in  the  absence  of  an  agreement 
among  the  joint  venturers. 

NHTSA  beheves,  however,  that 
additional  clarification  is  needed 
concerning  the  meaning  of  "carline"  in 
the  joint  venture  context.  While 
manufacturers  may  determine  between 
themselves  who  is  responsible  for 
tracking,  recordkeeping  and  labeling, 
they  must  follow  the  specified 
requirements  for  making  carline 
determinations.  As  discussed  earUer  in 
this  notice,  section  210  specifies  that  the 
term  "carline"  means  a  name  denoting 
a  group  of  vehicles  which  has  a  degree 


of  commonality  in  construction.  It  is  the 
agency's  opinion  that  the  Geo  and 
Corolla  are  in  different  carlines,  because 
they  have  different  names.  Moreover,  to 
the  extent  that  NUMMI  produced 
Corollas  in  California  and  Toyota 
produced  similar  or  identical  Corollas 
in  Japan,  all  of  the  Corollas  must  be 
placed  in  the  same  carline,  given  the 
statutory  definition. 

4.  Currency  Exchange  Rate  Calculations 

Since  currency  exchange  rates  may 
fluctuate  on  a  day-to-day  basis,  thereby 
affecting  domestic  content  valuations, 
NHTSA  proposed  a  methodology  for 
determining  the  exchange  rate  to  be 
used.  The  agency  stated  in  the  NPRM 
that  it  believes  that,  in  the  interest  of 
consistency,  the  percentages  printed  on 
the  labels  required  by  section  210 
should  be  determined  using  the  same 
basis.  The  agency  proposed  a  specific 
procedure  for  calculating  currency 
exchange  rates,  similar  to  that  set  forth 
in  EPA's  CAFE  regulation. 
Manufacturers  would  be  required  to 
take  the  mean  of  the  exchange  rates  in 
effect  at  the  end  of  each  quarter  set  by 
the  Federal  Reserve  Bank  of  New  York 
for  twelve  calendar  quarters  prior  to  and 
including  the  calendar  ending  one  year 
prior  to  the  date  that  the  manufacturer 
submits  information  to  the  agency  for  a 
carhne.  The  agency  proposed  essentially 
the  same  procedure  for  suppliers, 
replacing  the  date  the  manufactiu^r 
submits  information  to  the  agency  with 
the  date  of  the  information  the  supplier 
provides  to  a  manufacturer  or  allied 
supplier. 

NHTSA  noted  that  EPA  had  suggested 
that  NHTSA  allow  exchange  rate 
calculations  based  on  Purchasing  Power 
Parity  Rates  (PPP),  provided  that  a 
manufacturer  was  already  using  an 
approved  PPP  calculation  for  EPA 
purposes.  EPA  allows  an  exemption 
fix>m  the  normally  required  exchange 
rate  calculations,  based  on  a  petition. 
EPA  stated  that  it  believes  that,  by 
coordinating  the  fuel  economy  and 
content  labeling  decisions,  consistency 
between  the  two  agencies  will  be 
maintained.  NHTSA  stated  that  it  was 
considering  adopting  the  EPA 
suggestion,  particularly  by  requiring  a 
manufacturer  to  use  the  same 
conversion  method  for  content  label 
purposes  as  was  approved  by  the  EPA 
for  fuel  economy  purposes.  The  agency 
sought  suggestions  on  this  proposal. 

AAMA  stated  that  manufacturers  and 
suppliers  should  have  the  option  to 
convert  foreign  currency  utilizing  the 
exchange  rates  used  in  the  financial 
records  at  the  time  the  content 
calculations  are  made.  It  stated  that 
under  this  option,  all  financial  data 


used  to  calculate  content  will  be 
internally  consistent  and  tie  directly 
with  the  financial  records.  That 
organization  also  stated  that  this  option 
would  avoid  the  major  systems 
revisions  that  may  be  required  under  the 
proposed  average  exchange  rate 
methodology.  AAMA  also  stated  that 
the  option  maintains  consistency 
between  the  treatment  of  the  prices  of 
many  commodities,  where  the  prices 
fluctuate  dramatically,  and  currency 
prices  in  that  none  of  these  prices  are 
smoothed  by  averaging.  Finally.  AAMA 
stated  that  the  option  facilitates  the 
same  base  cost  data  that  is  required  to 
calculate  origin  imder  NAFTA,  which 
will  reduce  the  burden  on 
manufacturers  and  suppliers. 

Toyota  luged  the  agency  to  adopt  a 
rule  under  which  all  manufacturers 
must  use  the  same  method  for 
converting  currency.  That  manufacturer 
argued  that  EPA's  suggested  approach 
would  depart  from  this  principle  by 
requiring  a  manufacturer  to  use  the 
same  method  as  approved  by  EPA  for 
fuel  economy  purposes.  Toyota  stated 
that  the  EPA  approach  is  legally 
imsound  and  will  produce  inconsistent 
information  for  consumers  comparing  •• 
vehicles  for  possible  purchase.  Toyota 
argued  that,  from  a  legal  standpoint,  the 
fuel  economy  calculation  is  made 
pursuant  to  a  different  statute  with  a 
different  purpose.  That  manufacturer 
stated  further  that,  with  respect  to  the 
currency  exchange  method  that  should 
be  used,  it  believes  that  PPP  is  the  most 
appropriate  method  for  currency 
conversion  and  that  use  of  this  method 
by  all  manufacturers  will  result  in 
consistency  of  calculation  and  avoid 
difficulties  caused  by  rapid  fluctuations 
in  exchange  rates.  Toyota  stated  that  if 
NHTSA  does  not  require  PPP,  the 
agency  should  require  currency 
conversion  to  be  conducted  according  tc 
Generally  Accepted  Accounting 
Principles  (GAAP).  Toyota  stated  that  it 
believes  that  GAAJP  is  preferable  for 
Labeling  Act  purposes  to  the  proposed 
method. 

Mitsubishi  stated  that  manufacturers 
should  have  the  option  of  using  PPP.  It 
stated  that  this  would  be  consistent  with 
the  EPA  domestic  content  calculation 
for  CAFE  purposes.  That  company 
added  that,  in  the  interests  of  fairness, 
the  same  restrictions  should  apply  as 
under  the  CAFE  regulations — 
manufacturers  should  have  the  option  o! 
using  PPP,  but  first  they  must  get 
approval,  and  then  cannot  switch  back 
and  forth  merely  to  get  the  optimal  rate. 

After  considering  the  comments, 
NHTSA  has  decided  to  adopt  the 
proposed  method  for  determining 
exchange  rates,  including  requiring  a 
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manufacturer  to  use  |ne  same 
conversion  method  ^i  content  label 
purposes  as  was  appi^oved  by  the  EPA 
for  fuel  economy  pu^oses.  The  agency 
believes  that  this  approach  provides 
flexibility  to  manufacturers,  while 
ensuring  that  they  u^  appropriate 
methods  for  determining  exchange  rates. 

The  agency  believes  that  AAMA's 
recommendation  to  permit 
manufacturers  and  suppliers  to  use  the 
currency  rates  that  aie  used  in  their 
financial  records  at  t^e  time  the  content 
calculations  are  mad^  is  so  broad  as  not 
to  amount  to  any  spefcification  for 
determining  exchang  e  rates.  A 
manufacturer  could  \  ise  any  method  it 
chose  and  could  switch  back  and  forth 
between  methods  to  i  )btain  the  rates  it 
desired.  By  contrast,  EPA  permits  a 
degree  of  flexibility,  put  ensures  that  an 
appropriate  method  Is  used  and  that  it 
is  not  changed  back  and  forth  between 
years.  The  agency  notes  that  if  a 
manufacturer  obtain^  EPA  approval  for 
whatever  method  is  i  eflected  La  its 
financial  records,  it  c  m  use  that  method 
for  both  EPA  and  Lat  eling  Act 
purposes. 

while  Toyota  is  co  rect  that  different 
manufacture  can  us  e  different 
methods  for  determii 
it  has  not  shown  that 
significant  differences  in  label  values. 
Moreover,  it  has  not  i  hovm  why 
differences  in  the  pm  poses  of  the  CAFE 


and  LabeUng  statutes 
different  approaches 
exchange  rates.  Since 


require  making  deter  ninations  about 
the  content  of  passen  ;er  motor  vehicles, 
NHTSA  believes  it  is  appropriate  for 
EPA  and  NHTSA  to  f  )llow  the  same 
approach  for  determi  ling  exchange 
rates. 


fram  i 
:  compri  se 


5.  Value  Added  by 

NfHTSA  noted  in 
section  210(f)(5)(BJ 
formula  for  determining 
Canadian  content  of 
by  manufacturers  frc 
The  formula  provides 
foreign  content  is 
up  the  purchase  pri« 
material  purchased 
suppliers  that 
passenger  motor 
then  subtracting  such 
from  the  total  purch 
equipment.  The 
Canadian  content  of 

The  agency  noted 
does  not  appear  to 
possibility  that  an  all 
be  foreign,  since  it 
everything,  except  foi 
passed  through  from 
is  U.S./Canadian. 
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the  statute  as  a  whole.  NHTSA  stated 
that  it  does  not  beUeve  Congress 
intended  to  convert  the  entire  value 
added  by  allied  suppliers  located 
outside  the  U.STCanada  into  domestic 
content.  Therefore,  the  proposed 
regulation  treated  the  value  added  by 
allied  suppliers  located  outside  the 
U.S./Canada  as  non-U. S./Canadian. 
NHTSA  specifically  requested 
comments  on  this  issue. 

AAMA  stated  that  it  agrees  with 
NHTSA  that  value  added  by  allied 
suppliers  located  in  a  foreign  country 
should  be  treated  as  foreign.  Nissan 
stated  that  it  agrees  that  it  may  not  have 
been  the  intent  of  the  law  to  treat  parts 
obtained  from  allied  suppliers  outside 
the  U.S./Canada  as  U.S./Canadian  parts 
content  APMA  stated  that  it  supports 
this  part  of  the  proposal  on  the  ground 
that  it  is  responsive  to  Congress'  intent. 

BMW  stated  that  it  agrees  with 
NHTSA  that  the  intent  of  the  legislation 
was  not  to  include  value  added  outside 
U.S./Canada  from  foreign  allied 
suppliers  as  domestic  content  and  that, 
accordingly,  it  supports  the  language 
NHTSA  has  proposed.  BMW  expressed 
concern,  however,  that  in  many 
instances  throughout  the  NPRM 
preamble,  NHTSA  referred  to  the 
explicit  language  of  the  legislation  and 
stated  that  deviation  from  this  language 
is  not  allowed.  BMW  stated  that  if 
NHTSA  is  able  to  deviate  from  the 
explicit  language  of  the  legislation  in 
this  case,  the  reasoning  for  refusing  to 
modify  other  wording  seems 
inconsistent. 

After  considering  the  comments, 
NHTSA  has  decided  to  follow  the 
approach  discussed  in  the  NPRM.  The 
agency  notes  that  no  commenters 
disagreed  with  the  agency's  view  that 
Congress  did  not  intend  to  convert  the 
entire  value  added  by  allied  suppliers 
located  outside  the  U.S./Canada  into 
domestic  content. 

With  respect  to  BMW's  comment,  the 
agency  notes  that  its  interpretation  is 
based  on  principles  of  statutory 
construction  related  to  "whole  statute" 
interpretation  and  limits  of  literalism. 
See  Sutherland  Stat  Const  §§46.05  and 
46.07  (5th  Ed).  Basically,  a  statute 
should  not  be  read  literally  where  such 
a  reading  is  contrary  to  its  purposes. 
NHTSA  does  not  believe  that  anyone 
could  reasonably  argue  that  Congress 
intended  to  convert  the  entire  value 
added  by  allied  suppliers  located 
outside  the  U.S./Canada  into  domestic 
content;  that  result  flies  in  the  face  of 
the  statute  as  a  whole  and  its  purpose. 
The  agency  does  not  believe  that  any  of 
the  o&er  situations  referred  by  BMW 
are  similar. 


6.  International  Agreements;  Mexico 

AIAM  stated  that  before  promulgating 
a  final  rule.  NHTSA  should  consult  with 
USTR  to  determine  whether  the  rule  is 
consistent  with  NAFTA  and  particularly 
Article  300  providing  for  national 
treatment  of  goods  produced  in  the 
territories  of  the  signatory  parties.  AIAM 
also  stated  that  USTR  should  be  asked 
whether  the  rule  is  consistent  with 
those  U.S.  treaties  of  Friendship, 
Commerce  and  Navigation  that  convey 
most  favored  national  treatment  and 
national  treatment  for  investors  and 
goods,  particularly  in  light  of  the  special 
treatment  afforded  to  Canadian 
production.  Nippondenso  stated  that 
Mexico  should  be  treated  on  the  same 
basis  and  Canada  under  the  Labeling 
Act.- 

The  European  Community  (EC)  stated 
that  it  considers  the  proposal  to  be  more 
trade  restrictive  than  necessary  to  fulfil 
the  aim  of  consumer  information.  More 
specifically,  the  EC  stated  the  following: 

The  proposed  labellijig  system  would 
indeed  not  give  any  useful  information  about 
the  product  as  such  or  its  characteristics.  The 
only  information  contained  on  the  label 
would  be  whether,  and  to  what  extent,  the 
individual  parts  of  the  product  are  of 
American  or  Canadian  origin.  In  the  opinion 
of  the  EC,  the  U.S.  measure  can  only  have  the 
objective  to  influence  consumers  to  buy 
American  or  Canadian  motor  vehicles. 

The  EC  believes  that  the  U.S.  proposal 
constitutes  an  unjustiflafole  discrimination, 
contrary  to  article  2.1  of  tlie  GATT  Code  on 
Technical  Barriers  to  trade: 

•  the  U.S.  proposed  obligation  to  indicate 
the  origin  of  the  engine  and  gearbox  could 
discourage  U.S.  constructors  to  import  them 
from  their  Europtean  subsidiaries  or  from 
European  component  roanufecturers. 

•  within  the  European  Community,  the 
assembly  of  vehicles  is  quite  flexible 
regarding  the  origin  of  car  components,  due 
to  the  Internal  market.  For  a  single  model  of 
motor  vehicle,  a  specific  part  may  originate 
from  one  of  several  countries.  The  U.S. 
proposal  will  therefore  have  greater 
administrative  costs  on  European  importers 
than  other  importers. 

The  EC  is  seriously  concerned  that  such  a 
profKDsal  will  create  unnecessary  trade 
barriers.  Should  the  U.S.  rules  be  adopted  as 
proposed,  this  would  put  an  excessive 
financial  burden  on  importers  to  access  the 
U.S.  market 

The  U.S.  proposal  may  involve  the 
disclosure  of  confidential  data  from 
manufacturers  other  than  U.S.  manufacturers. 

In  consequence,  since  the  U.S.  authorities, 
in  accordance  with  Article  2.1  of  the  GATT 
Agreement  on  Technical  Barriers  to  Trade, 
have  an  obligation  to  ensure  that  technical 
regulations  are  not  prepared  with  a  view  to 
creating  lumecessary  obstacles  to 
international  trade,  the  European  Community 
requests  the  U.S.  authorities  to  take  the  above 
comments  into  account  and  adapt  their 
proposal  accordingly. 
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As  discussed  in  the  NPRM,  NHTSA 
does  not  believe  that  section  210 
contravenes  the  spirit  or  letter  of  GATT 
for  the  simple  reason  that  it  is 
informational  in  nature,  and  has  no 
other  effect.  Violations  of  GATT  occur 
when  barriers  to  trade  are  estabUshed  by 
•  raising  tariff  on  selected  coimtries,  or 
by  granting  preferences  to  local  goods 
over  foreign  goods.  Under  section  210, 
no  tarifiis  are  levied  and  no  preferences 
are  given  to  vehicles  based  on  the  U.S./ 
Canadian  ccmtent.  No  quotas  are 
estabhshed,  and  no  vehicle  is  forbidden 
to  be  sold  in  the  U.S.  The  only  effect  of 
section  210  is  to  provide  consumers     ^ 
information  about  the  origin  of  the 
equipment  in  vehicles  they  are  ■• 

considering  purchasing.  If  a  consumer  is 
not  concerned  with  the  country  of  origin 
of  a  vehicle's  equipment,  the  label  will 
have  no  bearing  on  the  purchasing 
decision  whatsoever.  If,  on  the  other 
hand,  a  purchaser  wishes  to  buy  a 
vehicle  that  is  comprised  of  equipment 
from  the  U.S./Canada,  Germany, 
England,  Japan,  Korea,  or  some  other 
country,  the  label  will  give  that 
consumer  information  needed  to  help 
make  such  a  decision. 

With  respect  to  the  EC's  concern 
about  administrative  costs  for  European 
manufacturers,  NHTSA  notes  that  since 
the  requirements  imposed  by  the  rule 
are  strictly  informational  and  do  not 
require  any  product  changes  other  than 
the  addition  of  a  label,  the  costs  for  all 
manufacturers  are  small.  The  agency 
also  observes  that,  as  discussed  above, 
it  made  some  changes  in  the  final  rule 
to  provide  greater  flexibihty,  and  hence 
reduced  costs,  for  manufacturers. 

NHTSA  notes  that  the  Conference 
Report  includes  the  following 
explanation  concerning  combined 
treatment  of  U.S.  and  Canadian  content: 

The  conferees  also  note  the  reasons  that  the 
percentage  of  USA  and  Canadian  content 
value  required  to  be  listed  in  this  bill  is 
combined.  The  conferees  believe  it  is 
appropriate  to  make  this  new  labeling 
requirement  as  consistent  as  possible  with 
existing  laws  and  regulations.  The  conferees 
also  do  not  want  this  legislation  to  increase 
the  cost  of  automobiles  to  consumers. 

The  conferees  also  recognize  that  the  USA 
and  Canada  have  a  longstanding  and  specific 
automobile  free  trade  pact  (the  US  and 
Canada  Automotive  Parts  Agreement),  one 
that  predates  the  USA-Canada  Free  Trade 
Agreement  by  over  20  years.  This  special 
relationship  in  automotive  trade,  and  other 
factors,  fustify  listing  both  US  and  Canadian 
automobile  value  as  a  combined  percentage. 
The  conferees  do  not  intend  that  any  other 
country  is  to  be  combined  with  the  USA  and 
Canada  in  the  percentage  of  total  automotive 
value  required  to  be  listed  by  this  legislation. 
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As  discussed  in  the  NPRM,  NHTSA 
does  not  believe  that  section  210 
contravenes  the  spirit  or  letter  of  GATT 
for  the  simple  reason  that  it  is 
infonnational  in  nature,  and  has  no 
other  effect.  Violations  of  GATT  occur 
when  barriers  to  trade  are  estabUshed  by 
•  raising  taril^  on  selected  countries,  or 
by  granting  preferences  to  local  goods 
over  foreign  goods.  Under  section  210, 
no  tarifiis  are  levied  and  no  preferences 
are  given  to  vehicles  based  on  the  U.S./ 
Canadian  ccmtent.  No  quotas  are 
estabhshed,  and  no  vehicle  is  forbidden 
tp  be  sold  in  the  U.S.  The  only  effect  of 
section  210  is  to  provide  consumers     - 
information  about  the  origin  of  the 
equipment  in  vehicles  ihey  are 
considering  purchasing.  If  a  consumer  is 
not  concerned  with  the  country  of  origin 
of  a  vehicle's  equipment,  the  label  will 
have  no  bearing  on  the  purchasing 
decision  whatsoever.  If,  on  the  other 
band,  a  purchaser  wishes  to  buy  a 
vehicle  that  is  comprised  of  equipment 
from  the  U.S./Canada,  Germany, 
England,  Japan,  Korea,  or  some  other 
country,  the  label  will  give  that 
consumer  information  needed  to  help 
make  such  a  decision. 

With  respect  to  the  EC's  concern 
about  administrative  costs  for  Euro]>ean 
manufacturers,  NHTSA  notes  that  since 
the  requirements  imposed  by  the  rule 
are  strictly  informational  and  do  not 
require  any  product  changes  other  than 
the  addition  of  a  label,  the  costs  for  all 
manufacturers  are  small.  The  agency 
also  observes  that,  as  discussed  above, 
it  made  some  changes  in  the  final  rule 
to  provide  greater  flexibihty,  and  hence 
reduced  costs,  for  manufacturers. 

NHTSA  notes  that  the  Conference 
Report  includes  the  following 
explanation  concerning  combined 
treatment  of  U.S.  and  Canadian  content: 

The  conferees  also  note  the  reasons  that  the 
percentage  of  USA  and  Canadian  content 
value  required  to  be  listed  in  this  bill  is 
combined.  The  conferees  believe  it  is 
appropriate  to  make  this  new  labeling 
requirement  as  consistent  as  possible  with 
existing  laws  and  regulations.  The  conferees 
also  do  not  want  this  legislation  to  increase 
the  cost  of  automobiles  to  consumers. 

The  conferees  also  recognize  that  the  USA 
and  Canada  have  a  longstanding  and  specific 
automobile  free  trade  pact  (the  US  and 
Canada  Automotive  Parts  Agreement),  gne 
that  predates  the  USA-Canada  Free  Trade 
Agreement  by  over  20  years.  This  special 
relationship  in  automotive  trade,  and  other 
fectors.  justify  listing  both  US  and  Canadian 
automobile  value  as  a  combined  percentage. 
The  conferees  do  not  intend  that  any  other 
country  is  to  be  combined  with  the  USA  and 
Canada  in  the  percentage  of  total  automotive 
value  required  to  be  listed  by  this  legislation. 


.  7.  Consimner  Guide 

AIADA  stated  that  it  believes  the 
labeling  law  Will  be  misleading  and 
confusing  for  consiuners,  and  Uiat  the 
dealer  will  ultimately  bear  the  burden 
and  be  in  the  difficult  position  of 
explaining  what  it  believes  to  be 
illogical  content  information.  That 
organization  stated  that  to  aid  dealers 
and  consumers,  it  believes  NHTSA 
should  pubhsh  and  make  pubUcly 
available  a  consumer  guide  that 
explains  just  what  the  content  figures 
represent  and  do  not  represent  It  stated, 
for  example,  that  the  guide  should 
explain  the  distinction  between  allied 
and  outside  suppliers  and  how  that 
affects  the  value  of  motor  vehicle 
content. 

NTTTSA  believes  that  a  consumer 
guide  that  attempted  to  explain  the 
details  of  the  content  calculation 
procedm^s,  such  as  the  distinction 
between  alUed  and  outside  suppliers, 
would  not  be  helpful  to  consimaers  but 
would  instead  cause  unnecessary 
confusion.  NHTSA  beUeves  that  the 
vehicle  labels  required  by  this  final  rule 
will  be  readily  understood  by 
consumers  and  help  those  that  wish  to 
do  so  to  take  content  information  into 
account  in  making  a  purchase  decision. 

L.  May  1994  Congressional  Comment 

In  May  1994,  NHTSA  received  a  letter 
concerning  this  rulemaking  signed  by 
Senator  Carl  Levin  and  Representatives 
Sander  Levin,  Marcy  Kaptur  and  Nancy 
Johnson.  The  agency  was  also  advised 
by  phone  that  Representative  Ralph 
Regula  supported  the  letter.  The  letter 
reads  as  follows: 

We  are  writing  to  urge  you  to  draft 
American  Automobile  Labeling  Act 
implementii^  regulations  that  reflect  the 
legislation's  intent  to  provide  an  accurate 
means  of  measuring  the  parts  value  content 
of  a  vehicle. 

The  trend  has  been  for  Japanese  transplants 
to  purchase  parts  assembled  in  the  U.S.  by 
Japanese  affiliated  parts  makers,  a  high 
percentage  of  which  are  merely  assembled 
here  using  subcomponents  and  materials 
impwrted  from  Japan.  Nonetheless,  they  are 
erroneously  counted  as  U.S.  parts  for  the 
purposes  of  calculating  U.S.  content  levels. 
The  Labeling  Act  was  an  attempt  by  Congress 
to  establish  a  tool  to  more  accurately  measure 
the  "actxial"  U.S.  and  Canadian  content  of 
vehicles  sold  in  the  U.S.  based  on  the  origin 
of  where  the  parts  are  made,  not  where  the 
parts  are  purchased  or  assembled.  It  is  our 
hope  that  the  Labeling  Act  will  achieve  this 
objective  by  imposing  a  stringent  definition 
of  what  is  an  "American  or  Canadian  made" 
auto  part. 

Currently,  Japanese  transplant  auto  makers 
claim  high  levels  of  U.S.  content  in  their  U.S. 
made  vehicles.  But  they  will  not  provide  the 
necessary  data  to  measui*  accurately  the  U.S. 
content  le\'els  of  the  auto  parts  used  in  these 


vehicles,  and  thus,  it  is  impossible  to  verify 
their  claims.  After  tracing  the  actual  source 
of  parts,  a  1992  Economic  Strategy  Institute 
study  found  that  the  U.S.  auto  part  used  in 
a  1991  Honda  accord  contained  ^3  Japanese 
content  and  only  Vj  "actual"  U.S.  content. 
Even  with  these  low  levels  of  U.S.  content. 
Honda  took  credit  for  these  parts  being 
totally  U.S.-made. 

In  order  to  adequately  distinguish  between 
parts  assembled  in  the  U.S.  using  imported 
materials  and  parts  made  in  the  U.S.  using 
U.S.  materials,  the  Labeling  Act  must  include 
tracing  requirements  similm-  to  the  tracing 
requirements  in  the  NAFTA  rule  of  origin, 
with  the  exception  that  Mexican  parts  would 
not  be  included  as  U.S.  or  Canadian.  Tracing 
should  be  used  to  determine  if  suppliers  can 
be  designated  as  North  America  (lJ.i>.  or 
Canadian)— if  they  achieve  the  70%  North 
American  content  value — as  well  as  to 
determine  the  country  of  origin  for  the  engine 
and  transmission.  For  example,  if  tracing 
were  required,  an  engine  or  transmission  that 
contains  75%  Japanese  content  but  is 
assembled  in  the  U.S.  would  be  correctly 
found  to  be  primarily  of  Japanese  origin!  not 
of  U.S.  origin. 

Finally,  the  Labeling  Act  requires  that  the 
names  of  all  countries  supplying  1 5%  or 
more  total  parts  value  be  listed.  To  be 
meaningful,  this  requirement  should  not  only 
include  the  name  of  the  country,  but  also  the 
approximate  percentages  those  countries 
contribute  *  •   * . 

NHTSA  notes  that  it  is  addressing  this 
comment  here  in  this  separate  section 
instead  of  addressing  it  in  each  of  the 
several  relevant  sections  earlier  in  this 
preamble,  since  this  approach  is  simpler 
and  since  the  comment  was  received 
near  the  end  of  the  preparation  of  the 
preamble. 

The  agency  beheves  that  today's  final 
rule  adequately  distinguishes  between 
parts  assembled  in  the  U.S.  using 
imported  materials  and  parts  made  in 
the  U.S.  using  U.S.  materials.  For 
purposes  of  calculating  item  one  of  the 
label,  the  percentage  U.S. /Canadian 
parts  content  for  vehicles  wiUiin  the 
carhne,  tracing  is  required  to  the  exient 
that  a  suppUer  claims  that  an  item  of 
equipment  is  U.S./Canadian.  An  outside 
supplier  cannot  designate  a  part  as  U.S./ 
Canadian  unless  it  determines,  on  the 
basis  of  tracing  the  part's  materials  back 
to  the  raw  material  stage,  that  at  least  70 
percent  of  the  cost  of  the  part  represents 
value  added  in  the  U.S.  or  Canada.  This 
is  true  for  all  items  of  equipment, 
including  engines  and  transmissions. 

The  proceaures  for  making  country  of 
origin  determinations  for  purposes  of 
items  four  and  five  of  the  label, 
countries  of  origin  for  the  engine  and 
transmission,  do  not  require  tracmg 
back  to  raw  materials.  However,  country 
of  origin  determinations  must  be  made 
for  each  component  delivered  to  the 
engine  or  transmission  assembly  plant 
(or  produced  at  such  plant),  and  the  cost 
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of  assembling  the  engine  or 
transmission  is  notj  considered  in 
making  such  deterAiinations.  Therefore, 
engines  and  transi4issions  that  are 
assembled  in  the  tJ|.S.  largely  of 
imported  materials]  will  not  be 


determined  to  be  o: 
the  procedures.  As 


U.S.  origin  under 
discussed  above,  the 


label  will  indicate  that  these  country  of 
origin  determinaticjns  are  for  "engine 
parts"  and  "transmjission  parts,"  to 
make  it  clear  to  consimiers  that  these 
country  of  origin  determinations 
exclude  assembly  Oosts.  NHTSA  does 
not  beheve  that  it  Would  be  appropriate 
to  impose  additional  tracing 
requirements,  sinc«  such  requirements 
could  be  very  burdensome. 

As  to  the  foreign  jcountries  which 
contribute  15  percent  or  more  parts 
content  for  vehicle  within  a  carline, 
manufacturers  are  lequired  to  list  not 
only  the  names  of  t  lose  countries,  but 
also  the  specific  percentage  originating 
in  each  such  count  y.  If  there  are  more 
than  two  such  coui  .tries,  the 


manufacturer  need 
information  for  the 


the  highest  percent  jges. 

V.  Rulemaking  Analyses  and  Notices 

12866  and  DOT 
and  Procedures 


only  provide  the 
two  countries  with 


A.  Executive  Order 
Regulatory  Policies  i 

NHTSA  has  cons  dered  the  impacts  of 
this  rulemaking  action  under  Executive 


Order  12866  and 
Transportation 's 
procedures.  This 
was  reviewed  undi 
12866.  This  action 
to  be  "significant 


Department  of 
latory  policies  and 
emaking  document 
Executive  Order 
as  been  determined 
under  the 


Department's  regul;  itory  policies  and 
procedures,  given  t  le  degree  of  public 
interest  and  the  reli  itionship  to  other 
Federal  programs  aid  agencies, 
particularly  those  r  ;lated  to 
international  trade. 

NHTSA  has  estin  lated  the  costs 
associated  with  the  rule  in  a  Final 
Regulatory  Evaluat  on  which  is  being 
placed  in  the  dockf  I  for  this  rulemaking. 
That  document  analyzes  the  comments 
e  requirements 
are  strictly 
o  not  require  any 
er  than  the  addition 
timates  the  cost  of 
a  separate  label  to  tie  $0.06  to  $0.11,  and 
the  cost  of  expanding  a  Monroney  or 
fuel  economy  label  ito  be  less  than  $0.01. 
The  total  cost  for  lapels  for  the 
estimated  14  million  vehicles  sold  in 
the  U.S.  annually  Ulat  are  affected  by 
the  rule  would  therefore  range  from 
$140,000  to  $1,540JOOO. 

Based  on  manufapturers'  comments, 
NHTSA  estimates  that  a  one-time  cost  to 
implement  a  systen  i  to  collect  and  store 


concerning  costs 
imposed  by  the  ruJ 
informational  and 
product  changes  o 
ofa  label.  NHTSA 


the  necessary  information  for  the  labels 
is  about  $1  million  apiece  for  the  three 
large  domestic  manufacturers,  and 
$500,000  apiece  for  20  other  large 
vehicle  manufacturers.  Ford  estimated 
annual  maintenance  costs  of  $150,000. 
The  agency  assumes  that  this  figure  is 
reasonable  for  the  three  large  domestic 
manufacturers,  and  that  the  other  large 
manufacturers  will  experience  annual 
costs  of  about  $75,000. 

The  above  cost  estimates  do  not 
include  the  compliance  costs  for 
suppliers.  NHTSA  has  limited 
information  concerning  the  costs  that 
will  be  experienced  by  the 
approximately  15,000  parts  suppliers  to 
the  vehicle  manufacturing  industry. 
Some  large  suppliers  (e.g.,  Rockwell, 
Dana  Corp.,  or  TRW)  make  hundreds  of 
parts  and  could  experience  costs  similar 
to  those  of  a  large  vehicle  manufacturer. 
Many  small  suppfiers  procure  all  of 
their  inputs  from  the  same  coimtry  and 
will  experience  neghgible  costs.  NHTSA 
notes  that  APMA  estimated  that  parts 
manufacturers  will  experience  costs 
ranging  from  $40,000  to  $80,000  in  the 
first  year,  with  a  reduction  in  successive 
years. 

Final  stage  manufacturers  will 
experience  only  minor  costs,  since  they 
only  need  to  provide  labels  showing  the 
final  assembly  point  and  the  country  of 
origin  for  the  engine  and  transmission. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  the  agency  has  considered  the 
impact  this  rulemaking  will  have  on 
small  entities.  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
this  action.  Although  certain  small 
businesses,  such  as  parts  suppUers  and 
some  vehicle  manufacturers,  are 
affected  by  the  regulation,  the  effect  on 
them  is  minor  since  the  requirements 
are  informational. 

C.  National  Environmental  Policy  Act 

The  agency  has  analyzed  the 
environmental  impacts  of  the  regulation 
in  accordance  with  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4321  et  seq.,  and  has  concluded  that  it 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

D.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


E.  Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  associated  with  this  final 
rule  are  being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C.  chapter  35. 

F.  Executive  Order  12776  (Civil  Justice 
Reform) 

This  rule  does  not  have  any 
retroactive  effect.  States  are  preempted 
from  promulgating  laws  and  regtilations 
contrary  to  the  provisions  of  the  rule. 
The  rule  does  not  require  submission  of 
a  petition  for  reconsideration  or  other 
administrative  proceedings  before 
parties  may  file  suit  in  court. 

List  of  Subjects  in  49  CFR  Part  583 

Motor  vehicles.  Imports,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing, 
NHTSA  amends  chapter  V  of  title  49  of 
the  Code  of  Federal  Regulations  as 
follows: 

1.  Part  583  is  added  to  read  as  follows: 

PART  583— AUTOMOBILE  PARTS 
CONTENT  LABELING 

Sec. 

583.1  Scope. 

583.2  Purpose. 

583.3  Applicability. 

583.4  Definitions. 

583.5  Label  requirements. 

583.6  Procedure  for  determining  U.S./ 
Canadian  parts  content. 

583.7  Procedure  for  determining  major 
foreign  sources  of  passenger  motor 
vehicle  equipment. 

583.8  Procedure  for  determining  country  of 
origin  for  engines  and  transmissions  (for 
purposes  of  determining  the  information 
specified  by  §§  583.5(a)(4)  and 
583.5(a)(5)  only). 

583.9  Attachment  and  maintenance  of  label. 

583.10  Outside  suppliers  of  passenger 
motor  vehicle  equipment. 

583.11  Allied  suppliers  of  passenger  motor 
vehicle  equipment. 

583.12  Suppliers  of  engines  and 
transmissions. 

583.13  Supplier  certification  and 
certificates. 

583.14  Currency  conversion  rate. 

583.15  Joint  ownership. 

583.16  Maintenance  of  records. 

583.17  Reporting. 

Authority:  49  U.S.C.  32304,  49  CFR  1.50, 
501.2(0. 

§583.1    Scope. 

This  part  establishes  requirements  for 
the  disclosure  of  information  relating  to 
the  coimtries  of  origin  of  the  equipment 
of  new  passenger  motor  vehicles. 

§583.2    Purpose. 

The  purpose  of  this  part  is  to  aid 
potential  purchasers  in  the  selection  of 
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new  passenger  motor  vehicles  by 
providing  them  with  information  about 
the  value  of  the  U.S./Canadian  and 
foreign  parts  content  of  each  vehicle,  the 
countries  of  origin  of  the  engine  and 
transmission,  and  the  site  of  the 
vehicle's  final  assembly. 

§583.3    Applicability. 

This  part  applies  to  manufacturers  of 
new  passenger  motor  vehicles 
manufactured  or  imported  for  sale  in  the 
United  States,  suppliers  of  passenger 
motor  vehicle  equipment,  and  dealers  of 
new  passenger  motor  vehicles. 

§583.4    Definitions. 

(a)  Statutory  terms.  The  terms  allied 
supplier,  carline,  country  of  origin, 
dealer,  foreign  content,  manufacturer, 
new  passenger  motor  vehicle,  of  U.S./ 
Canadian  origin,  outside  supplier, 
passenger  motor  vehicle,  passenger 
motor  vehicle  equipment,  percefitage 
(by  value).  State,  and  value  added  in  the 
United  States  and  Canada,  defined  in 
49  U.S.C.  32304(a).  are  used  in 
accordance  with  their  statutory 
meanings  except  as  further  defined  in 
paragraph  (b)  of  this  section. 

(b)  Other  terms  and  further 
definitions. 

(1 )  Administrator  means  the 
Administrator  of  the  National  Highway 
Traffic  Safety  Administration. 

(2)  Allied  supplier  means  a  supplier  of  : 
passenger  motor  vehicle  equipment  that  •  i 
is  wholly  owned  by  the  manufacturer, 

or  in  the  case  of  a  joint  venture  vehicle       i 
assembly  arrangement,  any  supplier  that 
is  wholly  owned  by  one  member  of  the 
joint  venture  arrangement.  A  supplier  is 
considered  to  be  wholly  owned  by  the 
manufacturer  if  a  common  parent 
company  owns  both  the  manufacturer 
and  the  supplier,  or  if  a  group  of  related 
companies  own  both  the  manufacturer 
and  the  supplier  and  no  outside 
interests  (i  iterests  other  than  the 
manufacturer  itself  or  companies  which 
own  the  manufacturer)  own  the 
supplier. 

(3)  Carline  means  a  name  denoting  a 
group  of  vehicles  which  has  a  degree  of 
commonahty  in  construction  [e.g.,  body, 
chassis).  Carline  does  not  consider  any 
level  of  decor  or  opulence  and  is  not 
generally  distinguished  by  such 
characteristics  as  roof  line,  number  of 
doors,  seats,  or  windows,  except  for 
light  duty  trucks.  Carline  is  not 
distinguished  by  country  of 
manufacture,  final  assembly  point, 
engine  type,  or  driveline.  Light  duty 
trucks  are  considered  to  be  different 
carlines  than  passenger  cars.  A  carhne 
includes  all  motor  vehicles  of  a  given 
nameplate.  Special  purpose  vehicles, 
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new  passenger  motor  vehicles  by 
providing  them  with  information  about 
the  value  of  the  U.S./Canadian  and 
foreign  parts  content  of  each  vehicle,  the 
countries  of  origin  of  the  engine  and 
transmission,  and  the  site  of  the 
vehicle's  final  assembly. 

§583.3    Applicability. 

This  part  applies  to  manufacturers  of 
new  passenger  motor  vehicles 
manufactured  or  imported  for  sale  in  the 
United  States,  suppliers  of  passenger 
motor  vehicle  equipment,  and  dealers  of 
new  passenger  motor  vehicles. 

§583.4    Definitions. 

(a)  Statutory  terms.  The  terms  allied 
supplier,  carline,  country  of  origin, 
dealer,  foreign  content,  manufacturer, 
new  passenger  motor  vehicle,  of  U.S./ 
Canadian  origin,  outside  supplier, 
passenger  motor  vehicle,  passenger 
motor  vehicle  equipment,  percentage 
(by  value).  State,  and  value  added  in  the 
United  States  and  Canada,  defined  in 
49  U.S.C.  32304(a),  are  used  in 
accordance  with  their  statutory 
meanings  except  as  further  defined  in 
paragraph  (b)  of  this  section. 

flj)  Other  terms  and  further 
definitions. 

(1)  Administrator  means  the 
Administrator  of  the  National  Highway 
Traffic  Safety  Administration. 

(2)  Allied  suppher  means  a  suppUer  of 
passenger  motor  vehicle  equipment  that 
is  wholly  owned  by  the  manufacturer, 
or  in  the  case  of  a  joint  venture  vehicle 
assembly  arrangement,  any  supplier  that 
is  wholly  owned  by  one  member  of  the 
joint  venture  arrangement.  A  supplier  is 
considered  to  be  wholly  owned' by  the 
manufacturer  if  a  common  parent 
company  owns  both  the  manufacturer 
and  the  supplier,  or  if  a  group  of  related 
companies  own  both  the  manufacturer 
and  the  suppher  and  no  outside 
interests  (i  ;iterests  other  than  the 
manufacturer  itself  or  companies  which 
own  the  manufacturer)  own  the 
supplier. 

(3)  Carline  means  a  name  denoting  a 
group  of  vehicles  which  has  a  degree  of 
commonality  in  construction  [e.g.,  body, 
chassis).  Carline  does  not  consider  any 
level  of  decor  or  opulence  and  is  not 
generally  distinguished  by  such 
characteristics  as  roof  line,  number  of 
doors,  seats,  or  windows,  except  for 
light  duty  trucks.  Carline  is  not 
distinguished  by  country  of 
manufacture,  final  assembly  point, 
engine  type,  or  driveline.  Light  duty 
trucks  are  considered  to  be  different 
carlines  than  passenger  cars.  A  carhne 
includes  all  motor  vehicles  of  a  given 
nameplate.  Special  purpose  vehicles. 


vans,  and  pickup  trucks  are  classified  as 
separate  carlines. 

(4)  Final  assanbly  means  all 
operations  involved  in  the  assembly  of 
a  vehicle,  performed  at  the  final 
assembly  point  including  but  not 
limited  to  assembly  of  body  panels, 
painting,  final  chassis  assembly,  trim 
installation,  except  engine  and 
transmission  fabrication  and  assembly 
and  the  fabrication  of  motor  vehicle 
equipment  components  produced  at  the 
same  final  assembly  point  using  forming 
processes  such  as  stamping,  machining 
or  molding  processes. 

(5)  Final  assembly  point  means  the 
plant,  factory,  or  other  place,  which  is 

a  building  or  series  of  buildings  in  close 
proximity,  where  a  new  passenger 
motor  vehicle  is  produced  or  assembled 
from  passenger  motor  vehicle 
equipment  and  from  which  such  vehicle 
is  delivered  to  a  dealer  or  importer  in 
such  a  condition  that  all  component 
parts  necessary  to  the  mechanical 
operation  of  such  automobile  are 
included  with  such  vehicle  whether  or 
not  such  component  parts  are 
permanently  installed  in  or  on  such 
vehicle.  For  multi-stage  vehicles,  the 
final  assembly  point  is  the  location 
where  the  first  stage  vehicle  is 
assembled. 
[6]  Outside  supplier  means: 
(i)  A  non-allied  supplier  of  passenger 
motor  vehicle  equipment  to  a 
manufacturer's  allied  supplier  and 
(ii)  Anyone  other  than  an  allied 
supplier  who  ships  directly  to  the 
manufacturer's  final  assembly  point. 

(7)  Passenger  motor  vehicle 
equipment  means  any  system, 
subassembly,  or  component  received  at 
the  final  assembly  point  for  installation 
on,  of  attachment  to,  such  vehicle  at  the 
time  of  its  initial  shipment  by  the 
manufacturer  to  a  dealer  for  sale  to  an 
ultimate  purchaser  except:  Nuts,  bolts, 
clips,  screws,  pins,  braces,  gasoline,  oil, 
blackout,  phosphate  rinse,  windshield 
washer  fluid,  fasteners,  tire  assembly 
fluid,  rivets,  adhesives.  grommets,  and 
wheel  weights.  Passenger  motor  vehicle 
equipment  also  includes  any  system, 
subassembly,  or  component  received  by 
an  aUied  suppher  from  an  outside 
supplier  for  incorporation  into 
equipment  supphed  by  the  alhed 
supplier  to  the  manufacturer  with 
which  it  is  alhed. 

(8)  Person  means  an  individual, 
partnership,  corporation,  business  trust, 
or  any  organized  group  of  persons. 

(9)  Ultimate  purchaser  means  vn\h 
respect  to  any  new  passenger  motor 
vehicle,  the  first  person,  other  than  a 
dealer  purchasing  in  its  capacity  as  a 
dealer,  who  in  good  faith  purchases 


such  new  passenger  motor  vehicle  fn- 
purposes  other  than  resale. 

§583.5    Lat>el  requirements. 

(a)  Except  as  provided  in  paragraphs 
(f)  aniJ4g)  of  this  section,  each 
manufacturer  of  new  passenger  motor 
vehicles  shall  cause  to  be  affixed  to  each 
passenger  motor  vehicle  manufactured 
on  or  after  October  1,  1994.  a  label  that 
provides  the  following  information: 

(1)  U.S./Canadian  parts  content.  The 
overall  percentage,  by  value,  of  the 
passenger  motor  vehicle  equipment  that 
was  installed  on  vehicles  within  the 
carline  of  which  the  vehicle  is  part,  and 
that  originated  in  the  United  States  and/ 
or  Canada  (the  procedure  for 
determining  U.S./Canadian  Parts 
Content  is  set  forth  in  §  583.6); 

(2)  Major  sources  of  foreign  parts 
content.  The  names  of  any  countries 
other  than  the  United  States  and  Canada 
which  contributed  at  least  15  percent  of 
the  average  overall  percentage,  by  value, 
of  the  passenger  motor  vehicle 
equipment  installed  on  vehicles  within 
the  carline  of  which  the  vehicle  is  part, 
and  the  percentages  attributable  to  each 
such  country  (if  there  are  more  than  two 

^such  countries,  the  manufacturer  need 
only  provide  the  information  for  the  two 
countries  with  the  highest  percentages; 
the  procedure  for  determining  major 
foreign  sources  of  passenger  motor 
vehicle  equipment  is  set  forth  in 
§583.7); 

(3)  Final  assembly  point.  The  city, 
state  (in  the  case  of  vehicles  assembled 
in  the  United  States),  and  country  of  the 
final  assembly  point  of  the  passenger 
motor  vehicle; 

(4)  Country  of  origin  for  the  engine. 
The  country  of  origin  of  the  passenger 
motor  vehicle's  engine  (this  is  referred 
to  as  the  country  of  origin  of  the  "engine 
parts"  on  the  label;  the  procedure  for 
making  this  country  of  origin 
determination  is  set  forth  in  §  583.8); 

(5)  Country  of  origin  for  the   ^n 
transmission.  The  country  of  origin  of 
the  passenger  motor  vehicle's 
transmission  (this  is  referred  to  as  the 
country  of  origin  of  the  "transmission 
parts"  on  the  label;  the  procedure  for 
making  this  country  of  origin 
determination  is  set  forth  in  §  583.8); 

(6)  Explanatory  note.  A  statement 
which  explains  that  parts  content  does 
not  include  final  assembly,  distribution, 
or  other  non-parts  costs. 

(b)  Except  as  provided  in  paragraphs 
(e),  (f)  and  (g)  of  this  section,  the  label 
required  under  paragraph  (a)  of  this 
section  shall  read  as  follows,  with  the 
specified  information  inserted  in  the 
places  indicated  (except  that  if  there  are 
no  major  sources  of  foreign  parts 
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(1)  If  a  carline  is  assembled  in  the  U.S. 
and/or  Canada,  and  in  one  or  more  other 
countries,  the  manufacturer  may,  at  its 
option,  add  the  following  additional 
information  at  the  end  of  the 
explanatory  note  specified  in  (a)(6), 
with  the  specified  information  inserted 
in  the  places  indicated: 

This  carline  is  assembled  in  the  U.S.  and/ 
or  Canada,  and  in  [insert  name  of  each  other 
countryl.  The  U.S./Canadian  parts  content  for 
the  portion  of  the  carline  assembled  in  [insert 
name  of  country,  treating  the  U.S.  and 
Canada  together,  i.e.,  U.S./Canada)  is 
I )%. 

(2)  A  manufacturer  selecting  this 
option  shall  divide  the  carline  for 
purposes  of  this  additional  information 
into  the  following  portions:  the  portion 
assembled  in  the  U.S./Canada  and  the 
portions  assembled  in  each  other 
country. 

(3)  A  manufacturer  selecting  this 
option  for  a  particular  carline  shall 
provide  the  specified  additional 
information  on  the  labels  of  all  vehicles 
within  the  carline. 

(f)  A  final  stage  manufacturer  of 
vehicles  assembled  in  multiple  stages 
need  not  provide  the  U.S./Canadian 
Parts  Content  or  Major  Foreign  Sources 
items  of  the  label  otherwise  required 
under  paragraphs  (a)(1)  and  (2)  of  this 
section. 

(g)  A  manufactiu'er  that  produces  a 
total  of  fewer  than  1000  passenger  motor 
vehicles  in  a  model  year  need  not 
provide  the  U.S./Canadian  Parts  Content 
or  Major  Foreign  Sources  items  of  the 
label  otherwise  required  under 
paragraphs  (a)(1)  and  (2)  of  this  section. 

(h)  Requests  for  information  and 
certifications  relevant  to  information  on 
the  label. 

(1)  Each  manufacturer  and  allied 
supplier  shall  request  its  suppfiers  to 
provide  directly  to  It  the  information 
and  certifications  specified  by  this  part 
which  are  necessary  for  the 
manufacturer/allied  suppher  to  carry 
out  its  responsibilities  under  this  part. 
The  information  shall  be  requested 
sufficiently  early  to  enable  the 
manufacturer  to  meet  the  timing 
reauirements  specified  by  this  part. 

(2)  For  requests  made  by 
manufacturers  or  allied  suppliers  to 
outside  suppliers: 

(i)  The  requester  shall  indicate  that 
the  request  is  being  made  pursuant  to  49 
CFR  part  583,  and  that  the  regulation  is 
administered  by  the  National  Highway 
Traffic  Safety  Administration; 

(ii)  The  requester  shall  indicate  that 
49  CFR  part  583  requires  outside 
suppliers  to  provide  specified 
information  upon  the  request  of  a 
manufacturer  or  allied  supplier  to 
which  it  supplies  passenger  motor 


vehicle  equipment  and  that,  to  the  best 
of  the  requester's  knowledge,  the 
outside  supplier  is  required  to  provide 
the  requested  information; 

(iii)  If  any  information  other  than  that 
required  by  49  CFR  Part  583  is 
requested,  the  requester  shall  indicate 
which  information  is  required  by  49 
CFR  part  583  and  which  is  not; 

(iv)  The  requester  shall  indicate  that 
49  CFR  part  583  specifies  that  while 
information  may  be  requested  by  an 
earlier  date,  the  outside  supplier  is  not 
required  to  provide  the  information 
until  the  date  specified  by  the  requester 
or  the  date  45  days  after  receipt  of  the 
request,  whichever  is  later. 

(i)  Manufacturers  need  not  provide 
any  of  the  information  specified  in  this 
part  for  model  year  1994  vehicles.  For 
model  year  1995  and  model  year  1996 
carlines  which  are  first  offered  for  sale 
to  ultimate  purchasers  before  June  1 , 
1995,  manufacturers  and  suppliers  may, 
instead  of  following  the  calculation 
procedures  set  forth  in  this  part,  use 
procedures  that  they  expect,  in  good 
faith,  to  yield  similar  results. 

§  583.6    Procedure  for  determining  U.S./ 
Canadian  parts  content 

(a)  Each  manufacturer,  except  as 
specified  in  §  583.5  (f)  and  (g),  shall 
determine  the  percentage  U.S./Canadian 
Parts  Content  for  each  carline  on  a 
model  year  basis,  before  the  beginning 
of  each  model  year.  Items  of  equipment 
produced  at  the  final  assembly  point 
(but  not  as  part  of  final  assembly)  cu^ 
treated  in  the  same  manner  as  if  they 
were  supplied  by  an  allied  supplier.  All 
value  otherwise  added  at  the  final 
assembly  point  and  beyond,  including 
all  final  assembly  costs,  are  excluded 
from  the  calculation  of  U.S./Canadian 
parts  content. 

(b)  Determining  the  value  of  items  of 
equipment. 

(1)  For  items  of  equipment  received  at 
the  final  assembly  point,  the  value  is  the 
price  paid  by  the  manufacturer  for  the 
equipment  as  dehvered  to  the  final 
assembly  point. 

(2)  For  items  of  equipment  produced 
at  the  final  assembly  point  (but  not  as 
part  of  final  assembly),  the  value  is  the 
fair  market  price  that  a  manufactiurer  of 
similar  size  and  location  would  pay  a 
supplier  for  such  equipment. 

(3)  For  items  of  equipment  received  at 
the  factory  or  plant  of  an  allied  supplier, 
the  value  is  the  price  paid  by  the  allied 
supplier  for  the  equipment  as  delivered 
to  its  factory  or  plant. 

(c)  Determining  the  U.S./Canadian 
percentage  of  the  value  of  items  of 
equipment. 


(1)  Equipment  supplied  by  an  outside 
supplier  to  a  manufacturer  or  allied 
supplier  is  considered: 

(i)  100  percent  U.S./Canadian,  if  70 
percent  or  more  of  its  value  is  added  in 
the  United  States  or  Canada;  and 

(ii)  0  percent  U.S./Canadian,  if  less 
than  70  percent  of  its  value  is  added  in 
the  United  States  or  Canada. 

(2)  The  extent  to  which  an  item  of 
equipment  supplied  by  an  allied 
supplier  is  considered  U.S./Canadian  is 
determined  by  dividing  the  value  added 
in  the  United  States  and  Canada  by  the 
total  value  of  the  equipment.  The 
resulting  number  is  multiplied  by  100  to 
determine  the  percentage  U.S./Canadian 
content  of  the  equipment. 

(3)  In  determining  the  value  added  in 
the  United  States  and  Canada  of 
equipment  supplied  by  an  allied 
supplier,  any  equipment  that  is 
delivered  to  the  allied  supplier  by  an 
outside  supplier  and  is  incorporated 
into  the  allied  supplier's  equipment,  is 
considered: 

(i)  100  percent  U.S./Canadian,  if  at 
least  70  percent  of  its  value  is  added  in 
the  United  States  or  Canada;  and 

(ii)  0  percent  U.S./Canadian,  if  less 
than  70  percent  of  its  value  is  added  in 
the  United  States  or  Canada. 

(4)(i)  Value  is  added  in  the  United 
States  or  Canada  by  an  allied  supplier 
or  outside  supplier  to  the  extent  that  the 
supplier  produces  or  assembles 
passenger  motor  vehicle  equipment  at  a 
plant  or  factory  located  within  the 
territorial  boundaries  of  the  United 
States  or  Canada. 

(ii)  In  determining  the  value  added  in 
the  United  States  or  Canada  of 
passenger  motor  vehicle  equipment 
produced  or  assembled  within  the 
territorial  boundaries  of  the  United 
States  or  Canada,  the  cost  of  all  foreign 
materials  is  subtracted  from  the  total 
value  (e.g.,  the  price  paid  at  the  final 
assembly  plant)  of  the  equipment. 
Except  as  provided  in  (c)(3),  material  is 
considered  foreign  to  whatever  extent 
part  or  all  of  the  cost  of  the  material  is 
not  determined  to  represent  value  added 
in  the  United  States  or  Canada,  traced 
back  to  raw  materials.  For  any  material 
which  is  imported  into  the  United 
States  or  Canada  from  a  third  country, 
the  value  added  in  the  United  States  or 
Canada  is  zero,  even  if  part  of  the 
material  originated  in  the  United  States 
or  Canada.  Neither  suppliers  nor  anyone 
else  is  required  to  trace  the  value  added 
in  the  United  States  or  Canada 
backwards;  however,  any  portion  of  the 
cost  of  a  material  which  is  not  traced  to 
value  added  in  the  United  States  or 
Canada  is  considered  foreign.  Example: 
A  supplier  located  in  the  United  States 
or  Canada  uses  sheet  steel  to  produce 
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(1)  Equipment  supplied  by  an  outside 
supplier  to  a  manufacturer  or  allied 
supplier  is  considered: 

lij  100  percent  U.S./Canadian,  if  70 
percent  or  more  of  its  talue  is  added  in 
the  United  States  or  Canada;  and 

(ii)  0  percent  U.S./Canadian,  if  less 
than  70  percent  of  its  value  is  added  in 
the  United  States  or  Canada. 

(2)  The  extent  to  which  an  item  of 
equipment  supplied  by  an  allied 
supplier  is  considered  U.S./Canadian  is 
determined  by  dividing  the  value  added 
in  the  United  States  and  Canada  by  the 
total  value  of  the  equipment.  The 
resulting  number  is  muhiplied  by  100  to 
determine  the  percentage  U.S./Canadian 
content  of  the  equipment. 

(3)  In  determining  the  value  added  in 
the  United  States  and  Canada  of 
equipment  supplied  by  an  allied 
supplier,  any  equipment  that  is 
delivered  to  the  allied  supplier  by  an 
outside  supplier  and  is  incorporated 
into  the  allied  supplier's  equipment,  is 
considered: 

(i)  100  percent  U.S./Canadian,  if  at 
least  70  percent  of  its  value  is  added  in 
the  United  States  or  Canada;  and 

(ii)  0  percent  U.S./Canadian,  if  less 
than  70  percent  of  its  value  is  added  in 
the  United  States  or  Canada. 

(4)(i)  Value  is  added  in  the  United 
States  or  Canada  by  an  allied  supplier 
or  outside  supplier  to  the  extent  that  the 
supplier  produces  or  assembles 
passenger  motor  vehicle  equipment  at  a 
plant  or  factory  located  within  the 
territorial  boundaries  of  the  United 
States  or  Canada. 

(ii)  In  determining  the  value  added  in 
the  United  States  or  Canada  of 
passenger  motor  vehicle  equipment 
produced  or  assembled  within  the 
territorial  boundaries  of  the  United 
States  or  Canada,  the  cost  of  all  foreign 
materials  is  subtracted  from  the  total 
value  (e.g.,  the  price  paid  at  the  final 
assembly  plant)  of  the  equipment. 
Except  as  provided  in  (c)(3),  material  is 
considered  foreign  to  whatever  extent 
part  or  all  of  the  cost  of  the  material  is 
not  determined  to  represent  value  added 
in  the  United  States  or  Canada,  traced 
back  to  raw  materials.  For  any  material 
which  is  imported  into  the  United 
States  or  Canada  from  a  third  country, 
the  value  added  in  the  United  States  or 
Canada  is  zero,  even  if  part  of  the 
material  originated  in  the  United  States 
or  Canada.  Neither  suppliers  nor  anyone 
else  is  required  to  trace  the  value  added 
in  the  United  States  or  Canada 
backwards;  however,  any  portion  of  the 
cost  of  a  material  which  is  not  traced  to 
value  added  in  the  United  States  or 
Canada  is  considered  foreign.  Example: 
A  supplier  located  in  the  United  States 
or  Canada  uses  sheet  steel  to  produce 


exterior  panels  which  are  shipped  to  a 
final  assembly  plant.  In  determining  the 
value  added  in  the  United  States  or 
Canada  of  the  exterior  panels,  the 
supplier  must  subtract  the  price  it  paid 
for  the  sheet  steel  except  to  the  extent 
that  the  supplier  determines  that  the 
price  paid  represents  value  added  in  the 
United  States  or  Canada. 

(iii)  For  the  minor  items  listed  in  the 
§  583.4  definition  of  "passenger  motor 
vehicle  equipment"  as  being  excluded 
from  that  term,  outside  and  allied 
suppliers  may.  to  the  extent  that  they 
incorporate  such  items  into  their 
equipment,  treat  the  cost  of  the  minor 
items  as  value  added  in  the  country  of 
assembly. 

(iv)  For  passenger  motor  vehicle 
equipment  which  is  imported  into  the 
territorial  boundaries  of  the  United 
States  or  Canada  from  a  third  country', 
the  value  added  in  the  United  States  or 
Canada  is  zero,  even  if  part  of  its 
material  originated  in  the  United  States 
or  Canada. 

(v)  The  payment  of  duty  does  not 
result  in  value  added  in  the  United 
States  or  Canada. 

(5)  If  a  manufacturer  or  allied  supplier 
does  not  receive  information  ft-om  one 
or  more  of  its  suppliers  concerning  the 
U.S./Canadian  content  of  particular 
equipment,  the  U.S./Canadian  content 
of  that  equipment  is  considered  zero. 
This  provision  does  not  affect  the 
obligation  of  manufacturers  and  allied 
suppliers  to  request  this  information 
from  their  suppliers  or  the  obligation  of 
the  suppliers  to  provide  the 
information. 

(d)  Determination  of  the  U.S./ 
Canadian  percentage  of  the  total  value 
of  a  carline's  passenger  motor  vehicle 
equipment.  The  percentage  of  the  value 
of  a  carline's  passenger  motor  vehicle 
equipment  that  is  U.S./Canadian  is 
determined  by — 

(1)  Adding  the  total  value  of  all  of  the 
equipment  (regardless  of  country  of 
origin)  expected  to  be  installed  in  that 
carline  during  the  next  model  vear; 

(2)  Dividing  the  value  of  the  U.S./ 
Canadian  content  of  such  equipment  by 
the  amount  calculated  in  paragraph 
(dj(l)  of  this  section,  and 

(3)  Multiplving  the  resulting  number 
by  100. 

§  583.7    Procedure  for  determining  major 
foreign  sources  of  passenger  motor  vehicle 
equipment 

(a)  Each  manufacturer,  except  as 
specified  in  §583.5  (f)  and  (g),  shall 
determine  the  countries,  if  any,  which 
are  major  foreign  sources  of  passenger 
motor  vehicle  equipment  and  the 
percentages  attributable  to  each  such 
country  for  each  carline  on  a  model  year 


basis,  before  the  beginning  of  each 
model  year.  The  manufacturer  need 
only  determine  this  information  for  the 
two  such  countries  with  the  highest 
percentages.  Items  of  equipment 
produced  at  the  final  assembly  point 
(but  not  as  part  of  final  assembly)  are 
treated  in  the  same  manner  as  if  they 
were  supplied  by  an  allied  supplier.  In 
making  determinations  under  this 
section,  the  U.S.  and  Canada  are  treated 
together  as  if  they  were  one  (non- 
foreign)  country. 

(b)  Determining  the  value  of  items  of 
equipment.  The  value  of  each  item  of 
equipment  is  determined  in  the  manner 
specified  in  §  583.6(b). 

(c)  Determining  the  country  of  origin 
of  items  of  equipment. 

'(I)  Except  as  provided  in  (c)(2).  the 
country  of  origin  of  each  item  of 
equipment  is  the  country  which 
contributes  the  greatest  amount  of  value 
added  to  that  item. 

(2)  Instead  of  making  country  of  origir 
determinations  in  the  manner  specified 
in  (c)(1).  a  manufacturer  may.  at  its 
option,  use  any  other  methodology  that 
is  used  for  customs  purposes  (U.S.  or 
foreign),  so  long  as  a  consistent 
methodology  is  employed  for  all  items 
of  equipment,  and  the  U.S.  and  Canada 
are  treated  together. 

(d)  Determination  of  the  percentage  oj 
the  total  value  of  a  carline's  passenger 
motor  vehicle  equipment  which  is 
attributable  to  indi\idual  countries 
other  than  the  U.S.  and  Canada.  The 
percentage  of  the  value  of  a  carline's 
passenger  motor  vehicle  equipment  that 
is  attributable  to  each  country  other 
than  the  U.S.  and  Canada  is  determined 
on  a  model  year  basis  by — 

(1)  Adding  up  the  total  value  of  all  of 
the  passenger  motor  vehicle  equipment 
(regardless  of  country  of  origin) 
expected  to  be  installed  in  that  carline 
during  the  next  model  year: 

(2)  Adding  up  the  value  of  such 
equipment  which  originated  in  each 
country  other  than  the  U.S.  or  Canada; 

(3)  Dividing  the  amount  calculated  in 
paragraph  (d)(2)  of  this  section  for  each 
country  by  the  amount  calculated  in 
paragraph  (d)(1)  of  this  section,  and 
multiplying  each  result  by  100. 

(e)  A  country  is  a  major  foreign  sourct 
of  passenger  motor  vehicle  equipment 
for  a  carline  only  if  the  country  is  one 
other  than  the  U.S.  or  Canada  and  if  15 
or  more  percent  of  the  total  value  of  the 
carline's  passenger  motor  vehicle 
equipment  is  attributable  to  the  country 

(f)  If  the  sum  of  the  percentage  U.S./. 
Canadian  parts  content  (determined 
under  §  583.6)  and  the  percentages  of 
the  two  largest  major  foreign  sources  of 
content  exceeds  100%.  the  major  foreigi; 
source  percentages  are  proportionately 
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reduced  to  the  extei  t  necessary  to  bring 
the  sum  down  to  10^%. 

S  583.8    Procedure  fof  determining  country 
of  orfgin  for  engines  ^d  transmisstons  (for 
purposes  of  determlnt>g  the  infomtatton 
specified  by  §§  583.5<^K4)  and  583.5<aH5) 
only).  ; 

(a)  Each  supplier  |f  an  engine  or 
transmission  shall  dptermine  the 
country  of  origin  once  a  year  for  each 
engine  and  transmission.  The  origin  of 


engines  shall  be  cal 
of  the  same  displao 
the  same  plant.  The 
transmissions  shall 
transmissions  of  the 
produced  at  the  samj 
Transmissions  are  o' 
they  have  the  same 
Drive  line  applicatii 


lated  for  engines 
ent  produced  at 
rigin  for 
calculated  for 

le  type 
plant. 

the  same  type  if 
ittributes  including: 
number  of 


foru^ard  gears,  controls,  and  layout.  The 
U.S.  and  Canada  are  treated  separately 
in  making  such  dete  Tnination. 

(b)  The  value  of  ai  engine  or     ' 
transmission  is  detei  mined  by  adding 
up  the  prices  paid  b; '  the  manufacturer 
of  the  engine/transin  ission  for  each 
component  comprising  the  engine/ 
transmission,  as  delii'ered  to  the 
assembly  p. ant  of  th(  ( engine/ 
transmission,  and  th  j  fair  market  value 
of  each  individual  piirt  produced  at  the 
plant.  All  value  add(  d  at  the  engine/ 
transmission  plant  h  otherwise 
excluded  from  the  calculation  of  origin. 
Individual  parts  refes  to  the  most  basic 
level  of  parts  used  tc  assemble  an 
engine  or  transmissi(  tn  and  not 
subassemblies. 

(c)  Determining  thi  ?  country  of  origin 
of  components. 

(1)  Except  as  provided  in  (c)(2),  the 
country  of  origin  of  €  ach  component  is 
the  country  which  c<  ntributes  the 
greatest  amount  of  vj  lue  added  to  that 
item. 

(2)  Instead  of  maki  [ig  country  of  origin 
determinations  in  th(  i  manner  specified 
in  (c)(1),  a  manufacti  rer  may,  at  its 
option,  use  any  othei  methodology  that 
is  used  for  customs  purposes  (U.5.  or 
foreign),  sc  long  as  a  consistent 
methodology  is  empl  oyed  for  all 
components. 

(d)  Determination  t )/  the  total  value  of 
an  engine /tiansmissi  on  which  is 
attributable  to  indivi  iual  countries.  The 
value  of  an  engine/tr  insmission  that  is 
attributable  to  each  country  is 
determined  by  addin ;  up  the  total  value 
of  all  of  the  compone  Qts  installed  in  that 
engine/transmission  /vhich  originated  in 
that  country. 

(e)  The  country  of  ( »rigin  of  each 
engine  and  the  count  ry  of  origin  of  each 
transmission  is  the  c<  luntry  which 
contributes  the  greatc  st  amount  of  value 
added  tu  that  item  of  equipment. 


§583.9    Attachment  and  maintenance  of 
label. 

(a)  Attachment  of  the  label. 

(1)  Except  as  provided  in  {a)(2),  each 
manufacturer  shall  cause  the  label 
required  by  §  583.5  to  be  affixed  to  each 
new  passenger  motor  vehicle  before  the 
vehicle  is  dehvered  to  a  dealer. 

(2)  For  vehicles  which  are  dehvered 
to  a  dealer  prior  to  the  introduction  date 
for  the  model  in  question,  each 
manufacturer  shall  cause  the  label 
required  by  §  583.5  to  be  affixed  to  the 
vehicle  prior  to  such  introduction  date. 

(b)  Maintenance  of  the  label. 

(1)  Each  dealer  shall  cause  to  be 
maintained  each  label  on  the  new 
passenger  motor  vehicles  it  receives 
until  after  such  time  as  a  vehicle  has 
been  sold  to  a  consumer  for  purposes 
other  than  resale. 

(2)  If  the  manufacturer  of  a  passenger 
motor  vehicle  provides  a  substitute  label 
containing  corrected  information,  the 
dealer  shall  replace  the  original  label 
with  the  substitute  label. 

(3)  If  a  label  becomes  damaged  so  that 
the  information  it  contains  is  not 
legible,  the  dealer  shall  replace  it  with 
an  identical,  undamaged  label. 

§583.10    Outside  suppliers  of  passenger 
motor  vehicle  equipment. 

(a)  For  each  unique  type  of  passenger 
motor  vehicle  equipment  for  which  a 
manufacturer  or  allied  supplier  requests 
information,  the  outside  suppUer  shall 
provide  the  manufacturer/allied 
supplier  with  a  certificate  providing  the 
following  information: 

(1)  The  name  and  address  of  the 
supplier; 

(2)  A  description  of  the  unique  type 
of  equipment; 

(3)  The  price  of  the  equipment  to  the 
manufacturer  or  allied  supplier; 

(4)  A  statement  that  the  equipment 
has,  or  does  not  have,  at  least  70  percent 
of  its  value  added  in  the  United  States 
and  Canada,  determined  under 

§  583.6(c); 

(5)  For  equipment  which  has  less  than 
70  percent  of  its  value  added  in  the 
United  States  and  Canada,  the  country 
of  origin  of  the  equipment,  determined 
under  §  583.7(c); 

(6)  For  equipment  that  may  be  used  in 
an  engine  or  transmission,  the  country 
of  origin  of  the  equipment,  determined 
under  §  583.8(c); 

(7)  A  certification  for  the  information, 
pursuant  to  §  583.13,  and  the  date  (at 
least  giving  the  month  and  year)  of  the 
certification. 

(8)  A  single  certificate  may  cover 
multiple  items  of  equipment. 

(b)  The  information  and  certification 
required  by  paragraph  (a)  of  this  section 
shall  be  provided  to  the  manufacturer  or 


alhed  supplier  no  later  than  45  days 
after  receipt  of  the  request,  or  the  date 
specified  by  the  maniifacturer/allied 
supplier,  whichever  is  later.  (A 
manufacturer  or  allied  supplier  may 
request  that  the  outside  supplier 
voluntarily  provide  the  information  and 
certification  at  an  earlier  date.) 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  the  information 
provided  in  the  certificate  shall  be  the 
supplier's  best  estimates  of  price, 
content,  and  country  of  origin  for  the 
unique  type  of  equipment  expected  to 
be  supplied  during  the  12  month  period 
beginning  on  the  first  July  1  after  receipt 
of  the  request.  If  the  unique  type  of 
equipment  supplied  by  the  suppher  is 
expected  to  vary  with  respect  to  price, 
content,  and  country  of  origin  during 
that  period,  the  suppUer  shall  base  its 
estimates  on  expected  averages  for  these 
factors. 

(2)  The  12  month  period  specified  in 
(c)(1)  may  be  varied  in  time  and  length 
by  the  manufacturer  or  allied  supplier  if 
it  determines  that  the  alteration  is  not 
Ukely  to  result  in  less  accurate 
information  being  provided  to 
consumers  on  the  label  required  by  this 
part. 

(d)  For  outside  suppUers  of  engines 
and  transmissions,  the  information  and 
certification  required  by  this  section  is 
in  addition  to  that  required  by  §  583.12. 

§583.11    Allied  suppliers  of  passenger 
motor  vehicle  equipment 

(a)  For  each  unique  type  of  passenger 
motor  vehicle  equipment  which  an 
allied  supplier  supplies  to  the 
manufacturer  with  which  it  is  alhed,  the 
allied  supplier  shall  provide  the 
manufacturer  vdth  a  certificate 
providing  the  following  information: 

(1)  The  name  and  address  of  the 
supplier; 

(2)  A  description  of  the  unique  t}'p€ 
of  equipment; 

(3)  The  price  of  the  equipment  to  the 
manufacturer; 

(4)  The  percentage  U.S./Canadian 
content  of  the  equipment,  determined 
under  §  583.6(c); 

(5)  The  country  of  origin  of  the 
equipment,  determined  under 

§  583.7(c); 

(6)  For  equipment  that  may  be  used  in 
an  engine  or  transmission,  the  country 
of  origin  of  the  equipment,  determined 
under  §  583.8(c); 

(7)  A  certification  for  the  information, 
pursuant  to  §  583.13,  and  the  date  (at 
least  giving  the  month  and  year)  of  the 
certification. 

(8)  A  single  certificate  may  cover 
multiple  items  of  equipment. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  information 


provided  in  the  certificate  shall  be  the 
supplier's  best  estimates  of  price, 
content,  and  coimtry  of  origin  for  the 
unique  type  of  equipment  expected  to 
be  supplied  during  the  12  month  period 
beginning  on  the  first  July  1  after  receipt 
of  the  request.  If  the  unique  type  of 
equipment  supplied  by  the  supplier  is 
expected  to  vary  with  respect  to  price, 
content,  and  country  of  origin  during 
that  period,  the  supplier  shall  base  its 
estimates  on  expected  averages  for  these 
factors. 

(2)  The  12  month  period  specified  in 
(b)(1)  may  be  varied  in  time  and  length 
by  the  manufacturer  if  it  determines  that 
the  alteration  is  not  likely  to  result  in 
less  accurate  information  being 
provided  to  consumers  on  the  label 
required  by  this  part. 

(d)  For  allied  suppliers  of  engines  and 
transmissions,  the  information  and 
certification  required  by  this  section  is 
in  addition  to  that  required  by  §583.12. 

§583.12    Suppliers  of  engines  and 
transmissions. 

(a)  For  each  engine  or  transmission  for 
which  a  manufacturer  or  allied  supplier 
requests  information,  the  supplier  of 
such  engine  or  transmission  shall 
provide  the  manufacturer  or  allied 
supplier  vdth  a  certificate  providing  the 
following  information: 

(1 )  The  name  and  address  of  th#     • 
supplier; 

(2)  A  description  of  the  engine  or 
transmission; 

(3)  The  country  of  origin  of  the  engine 
or  transmission,  determined  under 
§583.8; 

(4)  A  certification  for  the  information, 
pursuant  to  §  583.13,  and  the  date  (at 
least  giving  the  month  and  yeaj )  of  the 
certification. 

(b)  The  information  provided  in  the 
certificate  shall  "be  the  supplier's  best 
estimate  of  country  of  origin  for  the 
unique  type  of  engine  or  transmission. 
If  the  unique  type  of  equipment  used  in 
the  engine  or  transmission  is  expected 
to  vary  with  respect  to  price,  content, 
and  country  of  origin  during  that  period, 
the  suppher  shall  base  its  country  of 
origin  determination  on  expected 
averages  foT  these  factors. 

(c)  The  information  and  certification 
required  by  paragraph  (a)  of  this  section    ■ 
shall  be  provided  by  outside  suppliers 

to  the  manufacturer  or  allied  supplier 
no  later  than  45  days  after  receipt  of  the 
request,  or  the  date  specified  by  the 
manufacturer/allied  supplier,  whichever    i 
is  later.  (A  manufacturer  or  allied  j 

supplier  may  request  that  the  outside        j 
supplier  voluntarily  provide  the 
information  and  certification  at  ah  '.  ] 

earlier  date.)  "  ] 


P 
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provided  in  the  certificate  shall  be  the 
supplier's  best  estimates  of  price, 
content,  and  coimtry  of  origin  for  the 
unique  type  of  equipment  expected  to 
be  supplied  during  the  12  month  period 
beginning  on  the  first  July  1  after  receipt 
of  the  request.  If  the  unique  type  of 
equipment  supplied  by  the  supplier  is 
expected  to  vary  with  respect  to  price, 
content,  and  country  of  origin  during 
that  period,  the  supplier  shall  base  its 
estimates  on  expected  averages  for  these 
factors. 

(2)  The  12  month  period  specified  in 
(b)(1)  may  be  varied  in  time  and  length 
by  the  manufacturer  if  it  determines  that 
the  alteration  is  not  likely  to  result  in 
less  accurate  information  being 
provided  to  consumers  on  the  label 
required  by  this  part. 

(d)  For  allied  suppliers  of  engines  and 
transmissions,  the  information  and 
certification  required  by  this  section  is 
in  addition  to  that  required  by  §583.12. 

§583.12    Suppliers  of  engines  and 
transmissions. 

(a)  For  each  engine  or  transmission  for 
which  a  manufacturer  or  allied  supplier 
requests  information,  the  supplier  of 
such  engine  or  transmission  shall 
provide  the  manufacturer  or  allied 
supplier  vdth  a  certificate  providing  the 
following  information: 

(1 )  The  name  and  address  of  th#     • 
supplier; 

(2)  A  description  of  the  engine  or 
transmission; 

(3)  The  country  of  origin  of  the  engine 
or  transmission,  determined  imder 
§583.8; 

(4)  A  certification  for  the  information, 
pursuant  to  §  583.13,  and  the  date  (at 
least  giving  the  month  and  yeai )  of  the 
certification. 

(b)  The  information  provided  in  the 
certificate  shall  "be  the  supplier's  best 
estimate  of  country  of  origin  for  the 
unique  type  of  engine  or  transmission. 
If  the  unique  type  of  equipment  used  in 
the  engine  or  transmission  is  expected 
to  vary  with  respect  to  price,  content, 
and  country  of  origin  during  that  period, 
the  suppher  shall  base  its  country  of 
origin  determination  on  expected 
averages  foT  these  factors. 

(c)  The  information  and  certification 
required  by  paragraph  (a)  of  this  section 
shall  be  provided  by  outside  suppliers 
to  the  manufacturer  or  allied  supplier 
no  later  than  45  days  after  receipt  of  the 
request,  or  the  date  specified  by  the 
manufacturer/allied  supplier,  whichever 
is  later.  (A  manufacturer  or  allied 
suppher  may  request  that  the  outside 
supplier  voluntarily  provide  the        i 
information  and  certification  at  ah  '} 
earlier  date.) 


(d)  In  the  event  that,  during  a  model 
year,  a  suppher  of  engines  or 

'  transmissions  produces  an  engine  of  a 
new  displacement  or  transmission  of  a 
new  type  or  produces  the  same  engine 
displacement  or  transmission  in  a 
different  plant,  the  suppher  shall  notify 
the  manufacturer  of  the  origin  of  the 
new  engine  or  transmission  prior  to 
shipment  of  the  first  engine  or 
transmission  that  will  be  installed  in  a 
passenger  motor  vehicle  intended  for 
public  sale. 

(e)  A  single  certificate  may  cover 
multiple  engines  or  transmissions.  If  a 
certificate  provided  in  advance  of  the 
delivery  of  an  engine  or  transmission 
becomes  inaccurate  because  of  changed 
circumstances,  a  corrected  certificate 
shall  be  provided  no  later  than  the  time 
of  ddhvery  of  the  engine  or 
transmission. 

(f)  For  suppliers  of  engines  and 
transmissions,  the  information  and 
certification  required  by  this  section  is 
in  addition  to  that  required  by  §§  583.10 
and  583.11. 

§  583. 1 3    Supplier  certification  and 
certificates. 

Each  supplier  shall  certify  the 
information  on  each  certificate  provided 
under  §§  583.10,  583.11,  and  583.12  by 
including  the  following  phrase  on  the 
certificate:  "This  information  is  certified 
in  accordance  with  IX)T  regulations." 
The  phrase  shall  immediately  precede 
the  other  information  on  the  certificate. 
The  certificate  may  be  submitted  to  a 
manufacturer  or  allied  supplier  in  any 
mode  (e.g.,  paper,  electronic)  provided 
the  mode  contains  all  information  in  the 
certificate. 

§  583.14    Currency  conversion  rate. 

For  purposes  of  calculations  of 
content  value  under  this  part, 
manufacturers  and  supphcrs  shall 
calculate  exchange  rates  using  the 
methodology  set  forth  in  this  section. 

(a)  Manufacturers.  (1)  Unless  a 
manufacturer  has  had  a  petition 
approved  by  the  Envirorunental 
Protection  Agency  under  40  CFR 
600.511-80(b)(l).  for  all  calculations 
made  by  the  manufacturer  as  a  basis  for 
the  information  provided  on  the  label 
required  by  §  583.5.  manufacturers  shall 
take  the  mean  of  the  exchange  rates  in 
effect  at  the  end  of  each  quarter  set  by 
the  Federal  Reserve  Bank  of  New  York 
for  twelve  calendar  quarters  prior  to  and 
including  the  calendar  quarter  ending 
one  year  prior  to  the  date  that  the 
manufacturer  submits  information  for  a 
carhne  under  §583.17. 

(2)  A  manufacturer  that  has  had  a 
petition  approved  by  the  Environmental 
Protection  Agency  under  40  CFR 


600.511-80(b)(l).  which  provides  for  a 
different  method  of  determining 
exchange  rates,  shall  use  the  same 
method  as  a  basis  for  the  information 
provided  on  the  label  required  by 
§  583.5.  and  shall  inform  the 
Administrator  of  the  exchange  rate 
method  it  is  using  at  th^ime  the 
information  required  by  §  583.5  is 
submitted. 

(b)  Suppliers.  For  all  calculations 
underlying  the  information  provided  on 
each  certificate  required  by  §§  583.10, 
583.11.  and  583.12.  suppliers  shall  take 
the  mean  of  the  exchange  rates  in  effect 
at  the  end  of  each  quarter  set  by  the 
Federal  Reserve  Bank  of  New  York  for 
twelve  calendar  quarters  prior  to  and 
including  the  calendar  quarter  ending 
one  year  prior  to  the  date  of  such 
certificate. 

§583.15    Joint  ownership. 

(a)  A  carline  jointly  owned  and/or 
produced  by  more  than  one 
manufacturer  shall  be  attributed  to  the 
single  manufacturer  that  markets  the 
carline.  subject  to  paragraph  (b)  of  this 
section. 

(b)(1)  The  joint  owners  of  a  carline 
may  designate,  by  •.vritten  agreement, 
the  manufacturer  of  record  of  that 
carline. 

(2)  The  manufacturer  of  record  is 
responsible  for  compliance  with  all  the 
manufacturer  requirements  in  this  part 
with  respect  to  the  jointly  owned 
carline.  However,  carline 
determinations  must  be  consistent  with 
§583.4(3). 

(3)  A  designation  under  this  section  of 
a  manufacturer  of  record  is  effective 
beginning  with  the  first  model  year 
beginning  after  the  conclusion  of  the 
written  agreement,  or,  if  the  joint 
owners  so  agree  in  writing,  with  a 
specified  later  model  year. 

(4)  Each  manufacturer  of  record  shall 
send  to  the  Administrator  wTitten 
notification  of  its  designation  as  such 
not  later  than  30  days  after  the 
conclusion  of  the  wTitten  agreement, 
and  state  (he  carline  of  which  it  is 
considered  the  manufacturer,  the  names 
of  the  other  persons  which  jointly  own 
the  carline,  and  the  name  of  the  person. 

.if  any.  formerly  considered  to  be  the 
manufacturer  of  record. 

(5)  The  joint  owTiers  of  a  carline  may 
change  the  manufacturer  of  record  for  a 
future  model  year  by  concluding  a 
written  agreement  before  the  beginning  ^ 
of  that  model  year. 

(6)  The  allied  suppliers  for  thfe  jointly 
owned  carline  are  the  suppliers  that  arc 
wholly  owned  by  any  of  the 
manufacturers  of  the  jointly  o-.vned 
carline. 


1 
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§563.16    Mwntenanc#  of  records. 

(a)  General.  Each  manufacturer  of  new 
passenger  motor  vel^cles  and  each 
supplierof  passeng^  motor  vehicle 
equipment  subject  t(^  this  part  shall 
establish,  maintain,  knd  retain  in 
organized  and  indoqed  form,  records  as 
specified  in  th%  secljion.  All  records, 
including  the  certifi^tes  provided  by 
suppliers,  may  be  stored  in  any  mode 
provided  the  mode  contains  all 
information  in  the  n  cords  and 
certificates. 

(b)  Manufacturers  Each  manufacturer 
shall  maintain  all  rei  :ords  which 
provide  a  basis  for  U  e  information  it 
provides  on  the  labels  required  by 

§  583.5,  Licluding,  b  Jt  not  limited  to. 


certificates  from  suppliers,  parts  lists, 
calculations  of  content,  and  relevant 
contracts  with  suppliers.  The  records 
shall  be  maintained  for  five  years  after 
December  31  of  the  model  year  to  which 
the  records  relate. 

(c)  Suppliers.  Each  supplier  shall 
maintain  all  records  whidi  form  a  basis 
for  the  information  it  provides  on  the 
certificates  required  by  §§  583.10, 
583.11,  and  583.12,  including,  but  not 
limited  to,  calculations  of  content, 
certificates  from  suppliers,  and  relevant 
contracts  with  manufacturers  and 
suppliers.  The  records  shall  be 
maintained  for  six  years  after  December 
31  of  the  calendar  year  set  forth  in  the 
date  of  each  certificate. 


§583.17    Reporting. 

For  each  model  year,  manufacturers 
shall  submit  to  the  Administrator  3 
copies  of  the  information  required  by 
§  583.5(a).to  be  placed  on  a  label  for 
each  carline.  The  information  for  each 
carline  shall  be  submitted  not  later  than 
the  date  the  first  vehicle  of  the  carline 
is  offered  for  sale  to  the  ultimate 
purchaser.  . 

Issued  on:  July  14, 1994. 
Christopher  A.-Hart, 

Deputy  Administrator. 

[FR  Doc.  94-17574  Filed  7-18-94;  8:45  ami 
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Demonstration 
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AGENCY:  Office  of  th  3  Assistant 


Secretary  for  Public 


and  Indian 


Housing;  Office  of  P  olicy  Development 

and  Research;  and  S  pecial  Actions 

Office.  HUD. 

ACTION:  Notice  of  dehionstration 

program. 


SUMMARY:  This  Noti^  :e  announces  the 
Department's  intent  on  to  contribute  up 
to  $1  milhon  from  tie  Family 
Investment  Center  (FIC)  program  to 
assist  in  developing  a  center  to  anchor 
an  integrated  family  support  network  in 
the  Sandtown- Winchester  neighborhood 
of  Baltimore.  Marylind.  The  system  of 
services  and  outreaai  to  which  the 
demonstration  will  contribute  will 
increase  the  intensit  ^  and  variety  of 
educational  and  supportive  services 
available  to  ehgible  residents.  The 
Dep>artment  had  indicated  id  a  Notice  of 
Fiuiding  Availabihtj  published  earUer 
(59  FR  9592.  9592;  ^ebruary  28.  1994) 
that  it  would  be  publishing  notice  of 
such  a  demonstratio  i.  This  notice 
provides  guidelines  for  the  use  of  these 
funds  and  invites  co  tnments  on  the 
proposed  demonstra  tion. 

DATES:  Comment  du }  date:  September  6. 
1994. 

ADDRESSES:  Interest*  d  persons  are 
invited  to  submit  co  nments  regarding 
this  notice  to  the  Ru  es  Docket  Clerk, 
Office  of  General  Co  jnsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SVV. 
Washington.  DC  20410-0500. 
Commimications  shi  >uld  refer  to  the 
above  docket  numbe  r  and  title. 
Facsimile  (FAX)  cocunents  are  not 
acceptable.  A  copy  c  f  each 
communication  subi  aitted  will  be 
available  for  public  i  nspedioh  and 
copying  between  7:30  am.  and  5:30 
p.m.  weekdays  at  tho  above  address. 
FOR  FURTHER  INFORM  mON  CONTACT: 
Valerie  Piper.  Specii  il  Projects  Officer. 
Special  Actions  Offi  :e.  Room  10232, 
Department  of  Housi  ng  and  Urban 
Development.  451  S  (venth  Street  SW. 
Washington.  DC  20^10;  telephone  (202) 
708-1547  (TDD  useift  may  call  the 
Federal  Information  jRelay  Service  at 
(202)  708-9300  or  1+800-877-8339). 


(Other  than  the  "80C 


telephone  numbers  ( re  not  toll-free.) 


number, 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  that  would  be  applicable 
through  this  notice  have  been  approved 
by  the  Office  of  Management  and 
Budget,  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520),  and  assigned  OMB 
control  number  2577-0189. 

Authority 

Section  22  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437t) 
provides  for  the  establishment  of  Family 
Investment  Centers  (FICs).  On  February 
28, 1994,  the  Department  published  a 
Notice  of  Funding  Availabihty 
announcing  the  first  competition  for 
grant  funds  under  the  program  (59  FR 
9592;  amended  at  59  FR  18570  (April 
19, 1994)  and  59  FR  29816  (June  9, 
1994)).  In  the  February  28  notice,  the 
E>epartment  also  indicated  that  it: 

*  *  *  intends  to  use  $1  million  for  purpnsses 
of  demonstrating  ways  for  families  living  in 
public  and  Indian  housing  in  a  neighborhood 
undergoing  a  concentrated  effort  of  local 
revitalization  to  gain  access  to  education  and 
employment  activities  to  achieve  self- 
sufficiency  and  independence,  by  enabling 
housing  authorities  to  develop  training  and 
support  services.  These  funds  will  be  used  to 
mobilize  public  and  private  resources  to 
expand  and  improve  delivery  of  ser/ices,  to 
provide  funding  for  essential  training  and 
support  services  that  cannot  otherwise  be 
funded,  to  improve  the  capacity  of 
management  to  assess  the  training  and 
services  needs  of  eligible  families,  to 
coordinate  the  provision  of  training  and 
services  that  meet  such  needs  and  to  ensure 
the  long-term  provision  of  such  training  and 
services.  The  Department  expects  that  this 
funding  will  demonstrate  the  importance  of 
comprehensive  support  services  in 
contributing  to  the  local  neighborhood 
revitalization. 

59  FR  9592  {February  28. 1994) 

In  accordance  with  the  requirements 
of  section  470(a)  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983  (42 
U.S.C.  3542),  this  notice  describes  the 
proposed  demonstration  and  invites 
public  comment.  Any  changes  made  in 
this  demonstration  as  a  result  of  the 
Department's  consideration  of  public 
comments,  and  any  extension  of  time 
for  the  commitment  of  funds  necessary 
because  of  these  changes,  also  will  be 
published  in  the  Federal  Register.  The 
Department  will  not  conunit  fimds  for 
the  proposed  demonstration  until  after 
the  latest  of:  (1)  the  date  the  Department 
has  considered  any  comments  received 
in  response  to  this  notice;  (2)  September 
19, 1994,  which  is  60  days  after  today's 
publication  date;  and  (3)  the  date  the 
Department  has  received  and  approved 


an  application  that  meets  the 
requirements  imposed  in  this  notice  and 
any  subsequent  notice  announcing 
changes  in  the  demonstration.  If  funds 
are  committed  for  this  demonstration, 
the  Department  also  will  publish  in  the 
Federal  Register  a  notice  announcing 
this  fact. 

Background  of  Demonstration 

Community  Building  in  Partnership 
(CBP)  is  a  long-term  partnership 
between  the  residents  of  the  Sandtown- 
Winchester  neighborhood,  the  City  of 
Baltimore  (Maryland),  and  The 
Enterprise  Foundation.  CBP  acts  as  a  ' 
focal  point  for  coordinated  plaruiing  and 
action  to  achieve  objectives  set  by  the 
residents  of  Sandtown- Winchester,  as 
supported  by  planning  professionals 
and  City  staff,  over  a  two-year  planning 
and  program  design  period.  The 
Housing  Authority  of  Baltimore  City 
(HABC)  also  is  integrally  involved  in  the 
effort  to  transform  the  neighborhood, 
which  contains  over  850  units  of  public 
housing. 

For  purposes  of  this  demonstration, 
the  Departinent  will  make  up  to  $1 
milhon  available  to  the  HABC  for  use  in 
establishing  a  FIC  in  the  Sandtown- 
Winchester  neighborhood.  The  funding 
will  be  used  in  accordance  with  the 
statutory  requirements  of  the  FIC 
program  to  contribute  to  an  integrated 
network  of  supportive  services  for 
public  housing  and  other  neighborhood 
residents. 

The  system  of  services  and  outreach 
planned  by  the  community,  CBP,  the 
City,  and  the  HABC  will  not  only 
increase  the  intensity  and  variety  of  . 
educational  and  supportive  services 
available  to  neighborhood  residents,  it 
will  also  establish  a  delivery  system 
involving  residents  who  will  work  writh 
neighbors  to  ensure  progression  towards 
self-sufficiency.  Residents  involved  as 
"Family  Advocates"  will  work  with 
trained  social  workers  to  manage  the 
most  complex  cases.  Together  with 
service  providers,  the  advocates  and 
case  workers  will  form  "Family  Support 
Teams"  and  will  create  a  new  system  to 
integrate,  at  the  community  level,  the 
multiple  supportive  service  programs 
that  affect  most  SandtowTi-Winchester 
residents. 

The  focal  point  of  this  service 
provision  and  outreach  activity  will  be 
a  Family  Resource  Center  located  in  a 
City-owned  facility  on  Mount  Street  in 
Sandtown-Winchester.  Most  of  the 
funding  provided  imder  this 
demonstration  will  be  used  to  renovate 
and  expand  the  Mount  Street  facility. 
Remaining  funds  will  be  used  for 
service  coordination  by  the  Family 
Support  Teams  and  for  core  support 


serv'ices.  Core  support  services  will  help 
.  famihes  and  individuals  to  overcome 
personal  difficulties  that  inhibit  their 
readiness  to  work,  and  will  include 
such  services  as  literacy  and  G.E.D. 
training  and  drop-in  day  care. 

In  addition  to  the  FIC  funding  , 

proposed  under  this  demonstration, 
public  and* private  organizations  will 
support  the  Family  Resource  Center,  its 
core  services,  and  the  Family  Support 
Teams.  This  network  will  deliver 
necessary  services  to  public  housing 
residents  as  part  of  the  larger 
community,  through  the  community- 
wide  system  developed  by  HABC.  the 
City,  and  CBP.  The  Department  believes 
that  the  institutional  integration — of 
which  this  demonstration  will  be  one 
part — will  enhance  the  quality. 
continuity,  and  impact  of  support 
provided  to  public  housing  residents. 
HABC  will  be  a  particularly  active 
partner  in  this  endeavor,  drawing  upon 
its  experience  with  the  Family 
Development  Center  at  Lafayette  Courts, 
which  provided  one  of  the  models  for 
the  national  FIC  program. 

Core  support  services  and  Family 
Support  Team  activities  supported  by 
FIC  fimding'provided  under  this 
demonstration  will  be  targeted  to  ensure 
that  a  proportionate  number  of  public 
housing  families  are  ser\'ed.  Funding 
from  other  sources  will  support  the 
provision  of  services  to  other 
neigliborhood  residents.  Private   ' 
foundations  and  the  Qty  of  Baltimore 
have  both  committed  funding  and  in- 
kind  donations  to  the  project.  The 
Department  expects  that  this 
demonstration  will  leverage  more  public 
and  private  funding  as  the  project 
progresses. 

The  Department  will  allocate  up  to  $1 
million  to  HABC  to  carry  out  its  part  of 
the  project,  pending  receipt  and 
approval  of  an  apphcation  that  is 
consistent  with  program  and  submission 
requirements  as  estabUshed  in  this 
notice  and  any  subsequent  notice  issued 
after  the  comment  period  has  closed. 

?  -  I 

Sandtown-Winchester  * 

Throughout  the  nation,  collaborations 
between  community-based 
organizations  and  private  foundations 
are  establishing  partnerships  to  address 
the  full  range  of  human  needs  in 
disadvantaged  communities — public 
safety,  education,  job  training  and 
placement,  health  and  human  services, 
housing  and  open  space  development, 
and  others.  These  comprehensive 
community  development  and 
revitalization  efforts  seek  not  only  to 
accomplish  specific  projects,  but  also  to 
build  community-based  institutions  that 
will  continue  to  provide  for  residents' 
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sen'ices.  Core  support  services  will  help 
.  families  and  individuals  to  overcome 
personal  difficulties  that  inhibit  their 
readiness  to  work,  and  will  include 
such  services  as  literacy  and  G.E.D. 
training  and  drop-in  day  care. 

In  addition  to  the  FIC  funding 
proposed  under  this  demonstration, 
public  and* private  organizations  will 
support  the  Family  Resource  Center,  its 
core  services,  and  the  Family  Support 
Teams.  This  network  will  deliver 
necessary  services  to  public  housing 
residents  as  part  of  the  larger 
community,  through  the  community- 
wide  system  developed  by  HABC.  the 
City,  and  CBP.  The  Department  believes 
that  the  institutional  integration — of 
which  this  demonstration  will  be  one 
part — will  enhance  the  quality, 
continuity,  and  impact  of  support 
provided  to  public  housing  residents. 
HABC  will  be  a  particularly  active 
partner  in  this  endeavor,  drawing  upon 
its  experience  with  the  Family 
Development  Center  at  Lafayette  Courts, 
which  provided  one  of  the  models  for 
the  national  FIC  program. 

Core  support  services  and  Family 
Support  Team  activities  supported  by 
FIC  funding'provided  under  this 
demonstration  will  be  targeted  to  ensure 
that  a  proportionate  number  of  public 
housing  families  are  ser\'ed.  Funding 
from  other  sources  will  support  the 
provision  of  services  to  other 
neigliborhood  residents.  Private   " 
foundations  and  the  City  of  Baltimore 
have  both  committed  funding  and  in- 
kind  donations  to  the  project.  The 
Department  expects  that  this 
demonstration  will  leverage  more  public 
and  private  funding  as  the  project 
progresses. 

The  Department  will  allocate  up  to  $1 
million  to  HABC  to  carry  out  its  part  of 
the  project,  pending  receipt  and 
approval  of  an  apphcation  that  is 
consistent  with  program  and  submission 
requirements  as  established  in  this 
notice  and  any  subsequent  notice  issued 
after  the  comment  period  has  closed. 

Sanatov^Ti-Winchester  > 

Throughout  the  nation,  collaborations 
between  community-based 
organizations  and  private  foundations 
are  establishing  partnerships  to  address 
the  full  range  of  human  needs  in 
disadvantaged  communities — public 
safety,  education,  job  training  and 
placement,  health  and  human  services, 
housing  and  open  space  development, 
and  others.  These  comprehensive 
community  development  and 
revitalization  efforts  seek  not  only  to 
accomplish  specific  projects,  but  also  to 
build  community-based  institutions  that 
will  continue  to  provide  for  residents' 


needs  over  the  long  term.  Government  at 
the  local,  State  and  Federal  levels,  as 
well  as  corporate  partners  and 
intermediary  development 
organizations,  have  become  involved  in 
these  projects  to  varying  degrees. 

In  Baltimore,  the  CBP  comprehensive 
community-based  strategy  is  especially 
well-advanced.  Working  with  the  CBP, 
the  City  of  Baltimore  and  its  Housing 
Authority  have  made  the  transformation 
of  the  Sandtown- Winchester 
neighborhood  one  of  their  highest 
priorities.  The  CBP  partnership  aims  to 
"transform  all  of  the  dysfunctional 
conditions  and  systems  in  Sandtown  to 
enable  all  residents  to  achieve  their 
highest  potential."  The  dysfunctional 
systems  the  partnership  addresses  cross 
tlie  full  range  of  typical  pubhc  and 
human  services. 

Additional  Federal,  State,  and  private 
participants  in  the  transformation  of  the 
neighborhood  include:  the  United  States 
Departments  of  Housing  and  Urban 
Development,  Transportation,  and 
•  Health  and  Human  Services;  the 
Maryland  State  Housing  Finance 
Agency  and  Community  Development 
Agency;  the  National  Community 
Development  Initiative;  the  Kellogg 
Foundation;  the  Abell  Foundation;  the 
Mott  Foundation;  the  Goldseker 
Foundation;  the  Strauss  Foundation; 
Baltimore  Gas  &  Electric  Company; 
NationsBank;  Habitat  for  Humanity; 
local  churches;  and  many  local 
community  development  groups, 
including  Baltimoreans  United  in 
Leadership  Development. 

The  community  of  Sandtown- 
Winchester  contains  the  571-unit 
Gilmor  Homes  public  housing 
development,  as  well  as  over  300 
scattered-site  public  housing  units. 
Nearly  half  of  Sandtown- Winchester 
residents  able  to  work  are  unemployed; 
one-third  of  the  residents  have  no  health 
insurance.  The  rate  of  death  from 
influenza  and  pneiunonia  is  2.5  times 
that  of  the  City  of  Baltimore.  The  rate  of 
HIV  infection  is  double  that  of  the  City, 
and  is  sixth  in  the  State  of  Maryland. 
Students  in  local  public  schools 
consistently  perform  far  below  state 
standards  on  reading,  writing,  and  math 
tests,  and  absenteeism  is  a  major 
problem.  Forty-nine  percent  of  all 
residents  Uve  in  poverty,  and  five  of  six 
poor  children  live  in  single-parent 
households  headed  by  women.  The 
Sandtown-Winchester  crime  rate  is  one 
of  the  highest  in  the  City.  Typical 
systems  for  delivering  basic  public 
services  of  employment,  human 
services,  health,  education,  housing, 
and  public  safety  have  not  met  the 
complex  and  interrelated  needs  of  the 
residents  in  Sandtown-Winchester,  who 


have  needs  typical  of  residents  in  many 
disadvantaged  neighborhoods 
throughout  the  nation. 

Large  amounts  of  resources  have 
flowed  into  the  neighborhood  from 
various  public  and  private  sources, 
particularly  from  government  programs 
meant  to  address  only  distinct  elements 
of  the  many  interrelated  problems, 
which  have  persisted  from  generation  to 
generation,  that  are  faced  by  Sandtown- 
Winchester's  residents.  CBP  is  working 
to  chcmge  the  dehvery  systems  for  these 
programs  and  resources,  to  make  these 
services  and  housing  opportunities 
more  accessible  to  and  effective  for 
neighborhood  residents.  Through  the 
Family  Support  Teams  that  will  work 
with  clients  and  their  changing  needs, 
the  Family  Resource  Center  will 
transform  the  delivery  system  for 
supportive  services  from  a  fragmented 
maze  into  a  highly  responsive  personal- 
and  neighborhood-based  system. 
In  addition  to  the  core  services 
planned  to  be  available  at  the  Family 
Resource  Center,  public  housing  and 
other  residents  of  the  Sandtown- 
Winchester  neighborhood  will  be  able  to 
access  other  CBP  and  partner  activities 
and  programs.  The  Family  Resource 
Center,  with  its  outreach  and  case 
management  capabilities,  will  identify 
residents'  needs,  connect  them  to 
neighborhood-based  and  City-wide 
service  providers,  and  monitor  their 
cliehts'  progress. 

Programs  available  to  residents  will 
include  community-based  job  training, 
job  placement  and  small  business 
technical  assistance,  and  health  care 
that  is  focused  on  preventative  measures 
and  primary  health  care  needs.  A  new 
.Neighborhood  Development  Center  has 
begun  to  coordinate  the  efforts  of  several 
community  development  corporations 
and  other  housing  providers  to 
construct  or  renovate  housing  in  the 
area  and  to  offer  coimselUng  and 
referrals  for  rental,  special  needs,  and 
ownership  opportunities.  Plans  to  treat 
substance  abuse  in  the  neighborhood 
include  residential,  outpatient,  support 
group,  and  in-home  coimselling.  Youth 
education  and  activities  programs  will 
include  targeted  outreach  to  children 
from  birth  to  five  years  of  age.  to  ensure 
school  readiness  through  a  variety  off 
support  strategies.  Extensive  school  to 
work  programs  and  expanded  summer 
recreation  and  after-school  activities 
involving  parents  are  also  planned. 

Because  of  the  initiative  already  taken 
at  the  local  level  and  the  working 
partnership  forged  there,  the  Sandtown- 
Winchester  neighborhood 
transformation  project  is  an  ideal 
demonstration  environment  for  service 
delivery  integrated  across  existing 


37340 


994 


Federal  Register  /  Vol.  59.  No.  139  /  Thursday,  July  21.  1994  /  Notices 


Federal  program  lines.  Too  often,  the 
requirements  of  Fe<leral  programs  have 
dictated  institutional  structures  at  the 
local  level  that  stand  in  the  way  of 
comprehensive  dehvery  of  housing  and 
services  to  those  w^o  need  these 
services  to  achieve  Self-sufficiency.  The 
City  of  Baltimore,  HABC,  and  the 
community  have  alli  come  together, 
supported  by  The  Enterprise 
Foundation  and  many  private 
contributors,  to  implement  the 
Sandtown-Winchesl  er  neighborhood 
transformation.  Thii  coordination 
creates  a  rare  opporl  unity  for  the 
Department  to  test  tJpe  capacity  of  its 


existmg  programs  to 
of  a  truly  integrated 
transformation  effort. 


serve  in  the  context 
and  corpprehensive 


Applicable  Requirements 

Through  this  demonstration,  the 
Department  will  explore  ways  to 
encourage  neighborhood  transformation 
partnerships  by,  for  example,  meshing 
its  programs  to  the  needs  of  the  local 
agencies  to  coordinate  the  delivery  of 
programs  and  services.  The  strategy  to 
which  the  demonstration  will  contribute 
will  integrate  public  housing  residents 
fully  into  the  services  and  activities 
available  to  the  rest  of  the  community, 
in  order  to  reduce  the  isolation  often 
imposed  by  different  institutional 
delivery  systems  acting  within  small 
geographical  areas. 

In  order  to  receive  the  funding 
proposed  in  this  notice,  the  HABC  will 
be  required  to  meet  the  applicable 
programmatic  and  appUcation 
requirements  set  out  in  the  NOFA  for 


Public  and  Indian  Housing  Family 
Investment  Centers  (published  at  59  FR 
9592  (February  28, 1994),  and  amended 
at  59  FR  18570  (April  19, 1994)  and  59 
FR  29816  {June  9, 1994})  and  any 
subsequent  notice  that  is  published  after 
the  comment  period  has  closed. 

When  applicable,  the  certifications, 
findings,  determinations,  and 
requirements  listed  by  the  Department 
under  the  "Other  Matters"  section  of 
that  NOFA  also  apply  to  this  notice. 

Authority:  42  U.S.C  1437t.  3535(d),  and 
3542. 

Dated:  June  28, 1994. 

Mary  Ann  M.  Russ, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

[FR  Doc.  94-17704  Filed  7-20-94;  8:45  am) 
BILUNQ  CODE  4210-33-P 
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DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

i 

Administration  fdr  Children  and 
Families  j 

[Program  Announcfment  Nor93612-951] 

Administration  for  Native  Americans: 
Availability  of  Financial  Assistance 

AGENCY:  Administration  for  Native 
Americans  (ANAk  Administration  for 
Children  and  Fairjihes  (ACF),  DHHS. 
ACTION:  Announcament  of  availabiUty  of 
competitive  financial  assistance  for 
projects  in  competitive  areas 
administered  by  tie  Administration  for 
Native  Americans  for  American  Indians, 
Native  Hawaiian,  \laska  Natives  and 
Native  American  I'acific  Islanders. 


SUMMARY:  The  Ad  ninistration  for 
Native  Americans  (ANA)  announces  the 
anticipated  availability  of  fiscal  year 
1995  funds  in  foui  competitive  areas:  (1) 
governance  and  social  and  economic 
development;  (2)  governance  and  social 
and  economic  de\«lopment  for  Alaska 
Native  entities;  (31  environmental 
regulatory  enhancement;  and  (4)  Native 
American  languages  preservation  and 
enhancement.        ! 

Financial  assist<  nee  provided  by  ANA 
promotes  the  goal  af  self-sufficiency  for 
Native  Americans  through  support  of 
projects  in  these  fc  ur  areas. 
APPUCATTON  Krr:  A  jphcation  kits. 
containing  the  nee  sssary  forms  and 
instructions  to  app  ly  for  a  grant  under 
this  program  annomcement,  may  be 
obtained  from:  De]  lartment  of  Health 
and  Human  Servic  bs.  Administration  for 
Children  and  Fam:  hes.  Administration 
for  Native  Amerians.  Room  348F, 
Hubert  H.  Humphjey  Building,  200 
Independence  Ave  nue,  S.W., 
Washington,  DC. :  0201-0001, 
Attention:  93612-i51,  Telephone:  (202) 
401-7260. 

SUPPLEMENTARY  INI  ORMATION: 
Introduction  and  I'urpose 

The  purpose  of  t  lis  program 
announcement  is  t )  announce  the 
anticipated  availability  of  fiscal  year 
1995  funds,  authotlized  under  the  Native 
American  Program  5  Act  (Act),  as 
amended,  to  promote  the  goal  of  social 
and  economic  self-  sufficiency  for 
American  Indians,  Alaska  Natives, 
Native  Hawaiians,  md  Native  American 
Pacific  Islanders  ir  four  competitive 
areas. 

In  order  to  streai  ihne  the  appfication 
process  for  ehgible  Native  American 
applicants,  ANA  is  issuing  one  program 
announcement  anx  ouncing  fiscal  year 
1995  funds.  Therelsre,  information 


regarding  ANA's  mission,  policy,  goals, 
apphcation  requirements,  review 
criteria  and  closing  dates  iot  each 
competitive  area  is  now  in  one 
comprehensive  annoimcement 

In  previous  years,  the  Administration 
for  Native  Americans  promoted  the  goal 
of  self-sufficiency  in  Native  American 
communities  primarily  through  Social 
and  Economic  Development  Strategies 
(SEDS)  projects.  Amendments  to  the 
Native  American  Programs  Act  have 
expanded  ANA's  granting  autbcoity  to 
establish  two  additional  programs  for  (1) 
environmental  regulatory  enhancement, 
and  (2)  Native  American  languages 
preservation  and  enhancement. 

Projects  are  awarded  funds  under 
sections  803(a),  803(d)  and  803C  of  the 
Native  American  Programs  Act  of  1974, 
as  amended  (Pubhc  Law  93-644,  88 
Stat.  2324,  42  U.S.C.  2991b). 

The  Indian  Environmental  Regulatory 
Enhancement  Act  of  1990  (Public  Law 
101— 408)  authorizes  financial  assistance 
for  projects  to  address  environmental 
regulatory  concerns  (Section  803(d)-ijf 
the  Native  American  Programs  Act  of 
1974,  as  amended). 

The  Native  American  Languages  Act 
of  1992  (Public  Law  102-524) 
authorizes  finaiunal  assistance  for 
projects  to  promote  the  survival  and 
continuing  vitality  of  Native  American 
languages  (Section  803C  of  the  Native 
American  Programs  Act  of  1974,  as 
amended). 

This  program  announcement  is  being 
issued  in  anticipation  of  the 
apprt^riation  of  funds  for  fiscal  year 
1995,  and  the  availabiUty  of  funds  for 
the  four  competitive  areas  is  contingent 
upon  sufBcient  final  appropriations. 
Proposed  projects  v«ll  be  reviewed  on  a 
competitive  basis  against  the  evaluation 
criteria  under  each  respective 
competitive  area  in  this  announcement. 

Eligible  apphcants  may  compete  for 
and  receive  a  grant  award  in  each  of  the 
three  competitive  areas.  However,  ANA 
continues  its  policy  that  an  applicant 
may  only  submit  one  apphcation  per 
competitive  area. 

This  program  announcement  consists 
of  three  parts. 

PART  I^ANA  POLICY  AND  GOALS 

Provides  general  information  about  ANA's 
policies  and  goals  for  the  four  competitive 
areas. 

PART  II— ANA  COMPETITIVE  AREAS 

Describes  the  four  competitive  areas  under 
which  ANA  is  requesting  applications: 

•  Covemance.  Social  and  EcoDomic 
Development  (SEDS); 

•  Governance,  Social  and  Ecooomic 
Development  (SEDS)  for  Alaska  Nattve 
entities; 

•  Environmental  Regulatory  Enhancement; 
and 


•  Native  American  Languages  Preservation 
and  Enhancement. 

Each  competitive  area  includes  the 
following  sections  which  provide  area- 
specific  information  to  be  used  in  developing 
a  funding  application: 

A  Purpose  and  Availability  of  Funds; 

B  Background; 

C  Proposed  Projects  to  be  Funded; 

D  Eligible  Applicants; 

E  Grantee  Share  of  the  Project; 

P  Review  Criteria; 

G  Application  Due  Date(s);  and 

H  Contacts  to  Obtain  Further  Information 

PART  III— GENERAL  APPLICATION 
INFORMATION  AND  GUIDANCE 

Provides  information  and  guidance  that 
applies  to  all  four  competitive  areas  and  that 
must  be  taken  into  account  in  developing  an 
application  in  any  of  the  four  areas. 

PART  I— ANA  POUCY  AND  GOALS 

The  mission  of  the  Administration  for 
Native  Americans  (ANA)  is  to  promote 
the  goal  of  social  and  economic  self- 
sufficiency  for  American  Indians, 
Tttasl^  Natives,  Native  Hawaiians.  and 
other  Native  American  Pacific  Islanders. 

The  Administration  for  Native     , 
Americans  beUeves  that  a  Native 
American  commuftity  is  self-sufficient 
when  it  can  generate  and  control  the  . 
resources  necessary  to  meet  its  social 
and  economic  goals,  and  the  needs  of  its 
members. 

The  Administration  for  Native 
Americans  also  beheves  that  the 
responsibility  for  achieving  self- 
sufficiency  resides  with  the  governing 
bodies  of  Indian  tribes,  Alaska  Native 
villages,  and  in  the  leadership  of  Native 
American  groups.  A  community's 
progress  toward  self-sufficiency  is  based 
on  its  efforts  to  plan,  organize,  and 
direct  resources  in  a  comprehensive 
manner  which  is  consistent  with  its 
established  long-range  goals. 

The  Administration  for  Native 
Americans'  policy  is  based  on  three 
interrelated  goals: 

1.  Governance:  To  assist  tribal  and 
village  governments.  Native  American 
institutions,  and  local  leadership  to 
exercise  local  control  and  decision- 
making over  their  resources. 

2.  Economic  Development:  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
which  will  provide  jobs  and  promote 
economic  well-being. 

3.  Social  Development:  To  support 
local  access  to,  control  of,  and 
coordination  of  services  and  programs 
which  safeguard  the  health,  well-being 
and  culture  of  people,  provide  support 
services  and  training  so  people  can 
work,  and  which  are  essential  to  a 
thriving  and  self-sufficient  community. 

The  Administration  for  Native 
Americans  assists  eligible  apphcants  in 


the  four  competitive  areas  to  imdertake 
one  to  three  year  development  projects 
that  are  part  of  long-range 
comprehensive  plans  to  move  toward 
governance,  social,  and/or  economic 
self-sufficiency.  For  each  type  of  project, 
apphcants  must  describe  a  concrete 
locally-determined  strategy  to  carry  out 
a  proposed  project  with  fundable 
objectives  and  activities. 

Local  long-range  planning  must 
consider  the  maximum  use  of  all 
available  resources,  how  the  resources 
will  be  directed  to  development 
opportunities,  and  present  a  strategy  for 
overcoming  the  local  issues  that  hinder 
movement  toward  self-sufficiency  in  the 
community. 

Under  each  competitive  area,  ANA 
will  only  accept  one  application  which. 
Serves  or  impacts  a  reservation.  If  a 
Tribe  chooses  not  to  submit  an 
application  imder  a  specific  competitive 
area,  it  may  support  another  applicant's 
project  (e.g.,  a  tribal  organization)  which 
serves  or  impacts  the  reservation. 

In  this  case,  the  applicant  must 
include  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
miderstanding  that  the  other  applicant's 
project  supplants  the  Tribe's  authority 
to  submit  an  apphcation  under  that 
specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

PART  II— ANA  COMPETITIVE  AREAS 

The  four  competitive  areas  under  this 
Part  describe  ANA's  funding  authorities,, 
priorities,  special  initiatives, 
requirements,  and  review  criteria. 
However,  most  of  the  requirements  are 
standard  for  all  apphcations  to  be 
submitted  under  this  program 
announcement.  The  standard 
requirements  necessary  for  each 
application,  as  well  as  standard  ANA 
program  guidance  and  technical 
guidance  are  described  in  Part  III  of  this 
announcement. 

An  apphcant  may  submit  a  separate 
application  imder  any  of  the 
competitive  areas  described  in  this  Part, 
as  long  as  the  apphcant  meets  the 
eligibility  requirements  that  are  listed 
separately  under  each  area. 
Applications  for  SEDS  grants  from 
Alaska  Native  entities  may  be  submitted     , 
under  either  Competitive  Area  1  or 
Competitive  Area  2.  An  Alaska  Native 
entity  may  not  submit  an  application  i 

under  both  Competitive  Areas  1  and  2         j 
for  the  same  closing  date.  i 
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the  four  competitive  areas  to  undertake 
one  to  three  year  development  projects 
that  are  part  of  long-range 
comprehensive  plans  to  move  toward 
governance,  social,  and/or  economic 
self-sufficiency.  For  each  type  of  project, 
appUcants  must  describe  a  concrete 
locally-determined  strategy  to  carry  out 
a  proposed  project  with  fundable 
objectives  and  activities. 

Local  long-range  planning  must 
consider  the  maximum  use  of  all 
available  resources,  how  the  resources 
will  be  directed  to  development 
opportunities,  and  present  a  strategy  for 
overcoming  the  local  issues  that  hinder 
movement  toward  self-sufficiency  in  the 
conimunity. 

Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation.  If  a 
Tribe  chooses  not  to  submit  an 
application  imder  a  specific  competitive 
area,  it  may  support  another  applicant's 
.    project  (e.g.,  a  tribal  organization)  which 
serves  or  impacts  the  reservation. 
In  this  case,  the  apphcant  must 
include  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
understanding  that  the  other  applicant's 
project  supplants  the  Tribe's  authority 
to  submit  an  apphcation  under  that 
specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

PART  II— ANA  COMPETITIVE  AREAS 

The  four  competitive  areas  under  this 
Part  describe  ANA's  funding  authorities, 
priorities,  special  initiatives, 
requirements,  and  review  criteria. 
However,  most  of  the  requirements  are 
standard  for  all  applications  to  be 
submitted  under  this  program 
announcement.  The  standard 
requirements  necessary  for  each 
application,  as  well  as  standard  ANA 
program  guidance  and  technical 
guidance  are  described  in  Part  III  of  this 
announcement. 

An  apphcant  may  submit  a  separate 
application  under  any  of  the 
competitive  areas  described  in  this  Part, 
as  long  as  the  apphcant  meets  the 
eligibility  requirements  that  are  listed 
separately  under  each  area. 
Applications  for  SEDS  grants  from 
Alaska  Native  entities  may  be  submitted 
under  either  Competitive  Area  1  or 
Competitive  Area  2.  An  Alaska  Native 
entity  may  not  submit  an  application 
under  both  Competitive  Areas  1  and  2 
for  the  same  closing  date. 


ANA  Competitive  Area  1.  Social  and 
Economic  Development  Strategies 
(SEDS)  Projects 

A.  Purpose  and  Availability  of  Funds 

The  purpose  of  this  competitive  area 
is  to  announce  the  anticipated 
availabihty  of  fiscal  year  1995  financial 
assistance  to  promote  the  goal  of  social 
and  economic  self-sufficiency  for 
American  Indians,  Alaska  Natives, 
Native  Hawaiians,  and  Native  American 
Pacific  Islanders  through  locally 
developed  social  and  economic 
development  strategies  (SEDS). 

Approximately  $14  million  of 
financial  assistance  is  anticipated  to  be 
available  under  this  priority  area  for 
governance,  social  and  economic 
development  projects.  In  fiscal  year 
1995,  ANA  anticipates  awarding 
approximately  120  competitive  grants 
ranging  from  $30,000  to  $1,000,000 
under  this  competitive  area. 

B.  Background 

To  achieve  its  goals,  ANA  supports 
tribal  and  village  governments,  and 
Native  American  organizations,  in  their 
efforts  to  develop  and  implement 
community-based,  long-term 
governance,  social  and  economic 
development  strategies  (SEDS).  These 
strategies  must  promote  the  goal  of  self- 
sufficiency  in  local  communities. 

The  SEDS  approach  is  based  on 
ANA'S  program  goals  and  incorporates 
two  fundamental  principles: 

1.  The  local  community  and  its 
leadership  are  responsible  for 
determining  goals,  setting  priorities,  and 
planning  and  implementing  programs 
aimed  at  achieving  those  goals.  The 
local  community  is  in  the  best  position 
to  apply  its  own  cultural,  poHtical,  and 
socio-economic  values  to  its  long-term 
strategies  and  programs. 

2.  Governance  and  social  and 
economic  development  are  interrelated. 
In  order  to  move  toward  self-sufficiency, 
development  in  one  area  should  be 
balanced  with  development  in  the 
others.  Consequently,  comprehensive 
development  strategies  should  address 
all  aspects  of  the  governmental, 
economic,  and  social  infrastructures 
needed  to  promote  self-sufficient 
communities. 

ANA'S  SEDS  pohcy  is  based  on  the 
use  of  the  following  definitions: 

•  "Governmental  infi'astructure" 
includes  the  constitutional,  legal,  and 
administrative  development  requisite 
for  independent  governance. 

•  "Economic  infirastructure"  includes 
the  physical,  commercial,  industrial 
and/or  agricultural  components 
necessary  for  a  functioning  local 
economy  which  supports  the  life-style 


embraced  by  the  Native  American 
community. 

•  "Social  infrastructure"  includes 
those  components  through  which 
health,  economic  well-being  and  culture 
are  maintained  within  the  community 
and  that  support  governance  and 
economic  goals. 

These  definitions  should  be  kept  in 
mind  as  a  local  social  and  economic 
development  strategy  is  developed  as 
part  of  a  grant  apphcation. 

A  community's  movement  toward 
self-sufficiency  could  be  jeopardized  if 
a  careful  balance  between  governmental, 
economic  and  social  development  is  not 
maintained.  For  example,  expansion  of 
social  services,  without  providing 
opportunities  for  employment  and 
economic  development,  could  lead  to 
dependency  on  social  services. 

Conversely,  inadequate  support 
services  and  training  could  seriously 
impede  productivity  and  local  economic 
development.  Additionally,  the 
necessary  infrastructures  must  be 
developed  or  expanded  at  the 
community  level  to  support  social  and 
economic  development  and  growth.  In 
designing  their  social  and  economic 
development  strategies,  ANA 
encourages  an  apphcant  to  use  or 
leverage  all  available  human,  natural, 
financial,  and  physical  resources. 

In  discussing  their  community-based, 
long-range  goals,  and  the  objectives  for 
the  proposed  projects,  ANA 
recommends  Uiat  non-Federally 
recognized  and  off- reservation  groups 
include  a  description  of  what 
constitutes  their  specific  community. 
ANA  encourages  the  development 
and  maintenance  of  comprehensive 
strategic  plans  which  are  an  integral 
part  of  attaining  and  supporting  the 
balance  necessary  for  successful 
activities  that  lead  to  self-sufficiency. 

C.  Proposed  Projects  To  Be  Funded 

This  section  provides  descriptions  of 
activities  which  are  consistent  with  the 
SEDS  philosophy.  Proposed  activities 
should  be  tailored  to  reflect  the 
governance,  social  and  economic 
development  needs  of  the  local 
community  and  should  be  consistent 
and  supportive  of  the  proposed  project 
objectives.  f 

The  types  of  projects  which  ANA  may 
fund  include,  but  are  not  limited  to,  the 
following: 

Governance 

•  Improvements  in  the  governmental, 
judicial  and/or  administrative 
infrastructures  of  tribal  and  village 
governments  (such  as  strengthening  or 
streamlining  management  procedures  or 
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the  develofmest  of  tribal  court 
systems); 

•  locreesing  the  ability  of  tribes, 
villages,  and  Native  .American  groups 
and  organizatioDS  to  plan,  develop,  and 
administer  a  comprehensive  program  to 
support  community  social  and 
economic  self-sufficiency  (inchidmg 
strategic  planning); 

•  hKTeesing  awareness  of  and 
exercising  the  legal  rights  and  benefits 
to  which  Native  Ameticans  are  entitled, 
by  either  treaties,  the  Federal  trust 
relationship,  legislative  authority,  or  as 
citizens  of  a  particulal  state,  or  of  the 
United  States. 

•  Status  clarification  activities  for 
Native  groups  seeking  Federal  or  State 
tribal  recognition,  such  as  performing 
research  or  any  other  function  necessary 
to  submit  a  petition  for  Federal 
acknowledgement  or  i|n  response  to  any 
obvious  deficiencies  dited  by  the  Bureau 
of  Acknowledgement  find  Research 
(BAR),  Department  of  Interior,  in  a 
petition  from  a  Nativei  group  seeking 
Federal  recognibon;  and 

•  Amendments  to  tribal  constitutions, 
court  procedures  and  functions,  by-laws 
or  codes,  and  council  or  executive 
branch  duties  and  functions. 

Economic  Devehpntevt 

•  Establishment  or  Expansion  of 
businesses  and  jobs  in|  areas  such  as 
tourism,  specialty  agriculture,  light  and/ 
or  heavy  mtknufactiuing,  construction, 
housing  and  fisheries  pr  aquaculture; 

•  Staoihzing  and  dijversifying  a 
Native  community's  economic  base 
through  business  development  ventiu^s; 

•  Creation  of  microenterprises  or 
private  sector  developpent;  and 

•  Estabhshment  or  expansion  of 
businesses  aiKi  jobs  that  utilize  bidian 
tax  incentives  passed  in  the  Omnibus 
Budget  Reconcihatioru  Act  of  1993. 

Social  Development 

•  Enhancing  tribal  oapabilities  to 
design  or  administer  programs  aimed  at 
strengthening  the  social  enviroimaent 
desired  bv  the  local  cc  mmonity-, 

•  Developing  local  »nd  intertribal 
models  related  to  comJ)reb€nsive 
planning  and  delivery  of  services; 

•  Developing  programs  or  activities  to 
preserve  and  enhance  {tribal  heritage  and 
culture;  and  ; 

•  EstabUshing  progiams  which 
involve  extended  famflies  or  tribal 
societies  in  activities  that  strengthen 
cultural  identity  and  p  romote 
community  developra  mt  or  self-esteem. 

D.  Eligible  AppUcantsi 

Current  ANA  SEDS  grantees  whose 
project  period  termina  tes  in  fiscal  year 
1995  (October  1,  1994- -September  30, 


1995)  are  eligible  to  apply  for  a  ^ant 
award  under  this  program 
annoimcement.  (The  Project  Period  is 
noted  in  Block  9  of  the  "Financial 
Assistance  Award"  docmnent). 

AdditionaDy,  pirrvided  they  are  not 
current  ANA  SEDS  grantees,  the 
following  organizations  are  eUgible  to 
apply  under  this  competitive  area: 

•  Federally  recognized  Indian  Tribes 
(as  listed  by  the  Bureau  of  bidian  Affairs 
in  an  October  21, 1993  Federal  Register 
notice,  58  Fed.  Reg.  54.  364(1993)); 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-Federally 
recognized  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  National  or  regional  incoq>orated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/c«"  nonprofit  village 
conscvtia; 

•  Incorporated  nonprofit  Alaska 
Native  muhi-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/ AssociatioDs  in  Alaska 
with  village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 

•  Pubhc  and  nonprofit  private 
agencies  in  Hawaii  serving  Native 
Hawaiians; 

•  Pubhc  and  nonprofit  private 
agencies  serving  native  peoples  bam 
Guam,  American  Samoa,  Faiau.  or  the 
Commcmwealth  of  the  Northern  Mariana 
Islands.  (These  agencies  may  be  located 
on  these  islands  or  in  the  United  States); 
and 

•  Tribally  Controlled  Community 
Colleges.  Tribally  Contrt^Jed  Post- 
Secondary  Vocational  Institutions,  and 
colleges  and  universities  located  in 
Hawaii,  Guam,  American  Samoa,  Palau, 
or  the  Comm<Hiwealth  of  the  Northern 
Mariana  Islands  which  serve  Native 
American  Pacific  Islanders. 

Proof  of  an  apphcant's  nonprofit 
status,  such  as  an  IRS  determination  of 
nonprofit  status  under  IRS  Code 
501(c)(3),  must  be  included  in  the 
apphcation. 

Under  each  competitive  area,  ANA 
will  only  accept  one  apphcation  which 
serves  or  imptacts  a  reservation.  If  a 
Tribe  chooses  not  to  submit  an 
application  under  a  specific  competitive 
area,  it  may  support  another  applicant's 
project  (e.g.,  a  tribal  organization)  which 
serves  or  impacts  the  reservation. 

In  this  case,  the  applicant  must 
include  a  Tribal  resohrtion  which 


clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
imderstanding  that  the  other  applicant's 
prefect  suppkjits  the  Tribe's  authority 
to  submit  an  apphcation  imder  that 
specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

E.  Grantee  Share  of  the  Pro)ect 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions;  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $300,000  in  Federal  funds 
must  include  a  match  of  at  least  $75,000 
(20%  total  project  cost). 

While  we  encourage  apphcants  to 
secure  non-Federal  fiinds  for  their 
match,  the  non-Federal  share  may  be 
satisfied  through  other  Federal  funding 
sources,  provided  the  other  Federal 
program  source  relates  to  the  proposed 
ANA  project,  as  foUov^: 

•  Indian  Child  Welfare  funds, 
through  the  Department  of  Interior. 

•  Indian  Selt-£)etermination  and 
Education  Assistance  funds,  through  the 
Department  of  Interim  and  the 
Department  of  Health  and  Human 
Services;  and 

•  Community  Development  Block 
Grant  funds,  through  the  Department  of 
Housing  and  Urban  Development 

An  itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source,  must  be  included  in  an 
application.  A  request  for  a  waiver  of 
the  non-Federal  share  requirement  may 
be  submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

Applications  originating  from 
American  Samoa,  Guam,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  Section 
501(d)  of  Public  Law  95-134,  as 
amended  (48  U.S.C  1469a)  under  which 
HHS  waives  any  tequirement  for  local 
matching  funds  under  $200,000 
(including  in-kind  contributions). 

F.  Review  Criteria 

A  proposed  project  should  reflect  the 
purposes  of  ANA's  SEDS  policy  and 
program  goals  (described  in  the 
Background  section  of  this  competitive 
area),  include  a  social  and  economic 
development  strategy  which  reflects  the 
needs  and  specific  circumstances  of  the 
local  community,  and  address  the 
specific  developmental  steps  that  the 
tribe  or  Native  American  community  is 
undertaking  toward  self-sufficiency. 


The  evaluation  criteria  are  closely 
related  to  each  other  and  are  considered 
as  a  whole  in  judging  the  overall  quahty 
of  an  application.  Points  are  awarded 
only  to  apphcations  which  are 
responsive  to  this  competitive  area  and 
these  criteria.  Proposed  projects  will  be 
reviewed  on  a  competitive  basis  using 
the  following  evaluation  criteria: 

(1)  Long-range  goals  and  avaHabie 
resources.  (15  points)  (a)  The 
apphcation  explains  how  specific 
social,  govenoDce  and  economic  long- 
range  community  goals  relate  to  the 
proposed  project  and  strategy.  It 
explains  how  the  community  intends  to 
achieve  these  goals.  It  documents  the 
type  of  involvement  and  support  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
The  goals  are  described  within  the 
context  of  the  applicant's 
comprehensive  community  social  and 
economic  development  plan.  (Inclusion 
of  the  community's  entire  development 
plan  is  not  necessary}.  The  appliaition 
has  a  clearly  delineated  social  and 
economic  development  strategy  (SEDS). 

Note:  Applications  fixun  National  Indian 
and  Native  organizations  must  demonstrate  a 
need  for  the  project,  explain  how  the  project 
was  originated,  state  who  the  intended 
beneficiaries  will  be,  and  describe  how  the 
recipients  will  actually  benefit  from  the 
prefect. 

(b)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  docmnented  by  letters  or 
dociunents  of  commitment  of  resourt»s, 
not  merely  letters  of  support  "Letters  of 
support"  merely  express  another 
organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or 
documents  that  factually  establish  the 
authenticity  of  other  resources.  Letters 
and  other  docimaents  of  commitment  are 
binding  in  that  they  specifically  state 
the  natiu«,  amount  and  conditions 
imder  which  another  agency  or 
organization  will  support  a  project 
funded  with  ANA  monies.  For  example, 
a  letter  fi-om  another  Federal  agency  or 
foundation  pledging  a  commitment  of 
$200,000  in  construction  funding  to 
complement  proposed  ANA  funded  pre- 
construction  activity  is  evidence  of  a 
firm  funding  conunitment  These 
resotuoes  may  be  human  natural  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 
Applicant  statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  is  not  considered  a 
binding  coounitnaent  of  outside 
resources.  i' 
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The  evaluation  criteria  are  doseJy 
related  to  each  other  and  are  considered 
as  a  whole  in  judging  the  overall  quahty 
of  an  application.  Points  are  awarded 
only  to  apphcations  which  are 
responsive  to  this  competitive  area  and 
these  criteria.  Proposed  projects  will  be 
reviewed  on  a  competitive  basis  using 
the  following  evaluation  criteria: 

(1)  Long-range  goals  and  available 
resources.  (15  points)  (a)  The 
apphcartion  explains  how  specific 
social,  governance  and  economic  long- 
range  community  goals  relate  to  the 
proposed  piroject  and  strategy.  It 
explains  how  the  conununity  intends  to 
achieve  these  goals.  It  documents  the 
type  of  involvement  and  support  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
The  goals  are  described  within  the 
context  of  the  applicant's 
comprehensive  community  social  and 
economic  development  plan.  (Inclusion 
of  the  community's  entire  development 
plan  is  not  Qecessar3r}.  The  apptiaition 
has  a  clearly  delineated  social  and 
economic  development  strategy  (SEDS). 

Note:  Applications  from  National  Indian 
and  Native  organizations  must  demonstrate  a 
need  for  the  project,  explain  how  the  project 
was  originated,  state  who  the  intended 
beneficiaries  will  be,  and  describe  how  the 
recipients  will  actuaity  benefit  from  the 
project. 

(b)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  doctunented  by  letters  or 
documents  of  commitment  of  resourt»s, 
not  merely  letters  of  support  "Letters  of 
support"  merely  express  another 
organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or 
documents  that  factually  establish  the 
authenticity  of  other  resources.  Letters 
and  other  documents  of  commitment  are 
binding  in  that  they  specifically  state 
the  nature,  amount  and  conditions 
imder  which  another  agency  or 
organization  will  support  a  project 
funded  with  ANA  monies.  For  example, 
a  letter  from  another  Federal  agency  or 
foundation  pledging  a  commitment  of 
$200,000  in  constructiaQ  funding  to 
complement  proposed  ANA  funded  pre- 
construction  activity  is  evidence  of  a 
finn  funding  commitmenL  These 
resoiutjes  may  be  human  natural  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 
Applicant  statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  is  not  considered  a 
binding  commitment  of  outside 
resources.  I' 


Note:  Applicants  from  the  Native  American 
Pacific  Islands  are  not  required  to  provide  a 
20%  match  for  the  non-Federal  share  if  it  is 
under  $200,000  and  may  not  have  points 
reduced  for  this  policy.  They  are,  however, 
expected  to  coordinate  non-ANA  resources 
for  the  proposed  project,  as  are  all  ANA 
applicants. 

(2)  Organizational  capabilities  and 
qualifications.  (10  points),  (a)  Tlie 
management  and  administrative 
structure  of  the  appUcant  is  explained. 
Evidence  of  the  applicant's  ability  to 
manage  a  project  of  the  proposed  scope 
is  demonstrated.  Tte  application  clearly 
shows  the  successful  management  of 
projects  of  similar  scope  by  the 
organization,  and/or  by  the  individuals 
designated  to  manage  the  project. 

(bj  Position  descriptions  or  resumes  of 
key  persoimel,  including  those  of 
consuhants,  are  presented.  The  position 
descriptions  and  restunes  relate 
specifically  to  the  staff  proposed  in  the 
Approach  Page  and  in  &e  proposed 
Budget  of  the  application.  Position 
descriptions  very  dearly  describe  each 
position  and  its  duties  and  dearly  relate 
to  the  personnel  staffing  required  to 
achieve  the  project  objectives.  Resumes 
demonstrate  that  the  proposed  staff  are 
qualified  to  carry  out  the  project 
activities.  Either  the  position 
descriptions  or  the  resumes  contain  the 
qualifications  and/ or  spedalized  skills 
necessary  for  overall  quality 
management  of  the  project 

Note:  Applicants  are  strongly  encouraged 
to  give  prefereoce  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant 

(3)  Project  objectives,  approach  and 
activities.  (45  points).  The  application 
proposes  specific  project  oti^ective  work 
plans  with  activities  related  to  each 
specific  objective.  The  objective  work 
plan(s)  Ln  the  application  includes 
project  objectives  and  activities  for  each 
budget  period  proposed  and 
demonstrates  that  each  of  the  objectives 
and  its  activities: 

•  Is  measurable  and/or  quantifiable  in 
terms  of  results  or  outcomes; 

•  Supports  the  commtmity's  social 
and  economic  devdopment  strategy; 

•  Clearly  relates  to  the  coram  imity's 
long-range  goals; 

•  Can  De  accompfished  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 

•  Indicates  v/itsn  me  objective,  and 
major  activities  under  each  oi^ective, 
will  be  accomplished; 

•  Specifies  who  will  conduct  the 
adivities  under  each  objective;  and 

•  Supports  a  project  that  vriU  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 


(4)  Results  or  benefits  expected.  (20 
points).  Completion  of  the  proposeid 
objectives  will  resiUt  in  spedfic, 
measurable  results.  The  application 
shows  how  the  expected  results  will 
help  the  commimity  meet  its  long-rai^e 
goals.  The  specific  information  provided 
in  the  narrative  and  objective  work 
plans  on  expected  results  or  benefits  for 
each  objective  is  the  standstl  upon 
which  its  achievement  can  be  evaluated 
at  the  end  of  each  budget  year. 

(5)  Budget.  (10  points).  There  is  a 
detailed,  and  fully  explained,  budget 
provided  for  each  budget  period 
requested.  It  justifies  each  tine  item  in 
the  budget  categories  in  Section  B  of  the 
Budget  Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source.  (Applicants  from 
the  Native  American  Pacific  Islands  are 
exempt  from  the  non-Federal  share 
requirement).  Suffident  cost  and  other 
necessary  details  are  included  and 
explained  to  fadlitate  the  determination 
of  cos*  allowability  and  the  relevance  of 
these  costs  to  the  proposed  project.  The 
fimds  requested  are  appropriate  and 
necessary  for  the  scope  of  the  project 
For  business  development  projects,  the 
proposal  demonstrates  that  the  expected 
return  on  the  funds  used  to  develop  the 
project  provides  a  reasoriabie  operating 
income  and  retvun  within  a  future 
^>edfied  time  frame. 

G.  Application  Due  Date 

The  closing  dates  for  submission  of 
applications  under  this  competitive  area 
are:  October  21,  1994.  February  10, 
1995,  and  May  19, 1995. 

H.  For  Further  Information  Contact 

Ludlle  Dawson  (202)  690-6306,  Hank 
Aguirre  (202)  690-6439,  or  Sharon 
McCuUy  (202)  690-5780,  Department  of 
Health  and  Hiunan  Services, 
Administration  for  Children  and 
Families,  Administration  for  Native 
Americans,  200  Independence  Avenue. 
SW.,  Room  348-F,  Washington.  DC 
20201-0001. 

Competitive  Area  2.  Alaska-Specific 
Social  and  Economk  Development 
Sti-ategies  (SEDS)  Prtifects 

A.  Purpose  and  Availability  of  Fmids 

The  purpose  of  this  competitive  area 
is  to  annoimce  the  antidpated 
availability  of  fiscal  year  1995  funds  for 
Alaska  Native  social  and  economic 
development  projects.  Approximately 
$1.5  million  of  fiT^^nr-i^j  assistance  is 
antidpated  to  be  available  uikder  this 
competitive  area  for  Alaska  Native 
governance,  social  and  economic 
development  projects. 

ANA  plans  to  award  approximately 
15-18  grants  under  this  competitive 
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area.  For  individual  village  projects,  the 
funding  level  for  a  budget  period  of  12 
months  will  be  u  )  to  $100,000;  for 
regional  nonprofft  and  village  consortia, 
the  funding  level  for  a  budget  period  of 
12  months  will  b  t  up  to  $150,000, 
commensurate  w  th  approved  multi- 
village  objectives 

B.  Background 

Based  on  the  ti  ree  ANA  goals 
described  in  Fart  I,  ANA  implemented 
a  special  Alaska !  ocial  and  economic 
development  initiative  in  fiscal  year 
1984.  This  speciajl  effort  was  designed  to 
provide  financial  assistance  at  the 
village  level  or  fo  r  village-specific 
projects  aimed  at  improving  a  village's 
governance  capal  lilities  and  for  social 
and  economic  de  /elopment. 

This  competiti'  re  area  continues  to 
implement  this  s:  )ecial  initiative.  ANA 
believes  both  the  nonprofit  and  for- 
profit  corporatiot  s  in  Alaska  can  play 
an  important  sup  portive  role  in  assisting 
individual  villag<  s  to  develop  and 
implement  their  own  locally  determined 
strategies  which  capitalize  on 
opportunities  affdrded  to  Alaska  Natives 
ujider  the  Alaska  Native  Claims 
Settlement  Act  U  .NCSA),  Public  Law 
92-203. 

The  Administr  ition  for  Native 
Americans  does  not  fund  objectives  or 
activities  for  the  ( :ore  administration  of 
an  organization.  1  iowever,  ANA  will 
consider  funding]  core  administrative 
capacity  building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place 

C  Proposed  Proji  sets  To  Be  Funded 

Examples  of 
ANA  may  fund  ^ 
limited  to,  projec ;: 


^ths 


uic 


types  of  projects  that 
lude,  but  are  hot 
s  that  will: 


Governance 

•  Initiate  demc  nstration  programs  at 
the  regional  level  to  allow  Native  people 
to  become  involv  3d  in  developing 
strategies  to  mair  tain  and  develop  their 
economic  subsistence  base; 

•  Assist  villag(  (S  in  developing  land 
us^  capabilities  a  nd  skills  in  the  areas 
of  l^d  and  natiu  al  resource 
management  and  protection,  resource 
assessment  and  c  onducting 
environmental  impact  studies; 

•  Assist  villag(  i  consortia  in  the 
development  of  t  ibal  constitutions, 
ordinances,  code  s  and  tribal  court 
systems; 

•  Develop  agrt  ements  between  the 
State  and  village!  that  transfer  programs 
jurisdictions,  anc  /or  control  fo  Native 
entities; 

•  Strengthen  village  government 
control  of  land  management,  including 
land  protection,  1  hrough  coordination  of 


land  use  planning  with  village 
corporations  and  cities,  if  appropriate; 

•  Assist  in  status  clarification 
activities; 

•  Initiate  village  level  mergers 
between  village  councils,  village 
corporations  and  bthers  to  coordinate 
programs  and  services  which  safeguard 
the  health,  well  being  and  culture  of  a 
community  and  its  people; 

•  Strengthen  local  governance 
capabilities  through  the  development  of 
village  consortia  and  regional  IRAs 
(Indian  Reorganization  Act  councils 
organized  under  the  Indian 
Reorganization  Act,  25  U.S.C.  473a); 

•  Assist  villages  in  preparing  and 
coordinating  plans  for  the  development 
and/or  improvement  of  water  and  sewer 
systems  within  the  village  boundaries; 

•  Assist  villages  in  establishing 
initiatives  through  which  youth  may 
participate  in  the  governance  of  the 
community  and  be  trained  to  assume 
leadership  roles  in  village  governments; 
and 

•  Consider  strategies  and  plans  to 
protect  against,  monitor,  and  assist 
when  catastrophic  events  occur,  such  as 
oil  spills  or  earthquakes. 

Economic  Development 

•  Assist  villages  in  developing 
businesses  and  industries  which:  (1)  use 
local  materials;  (2)  create  jobs  for  Alaska 
Natives;  (3)  are  capable  of  high 
productivity  at  a  small  scale  of 
operation;  and  (4)  complement 
.traditional  and  necessary  seasonal 
activities; 

•  Substantially  increase  and 
strengthen  efforts  to  establish  and 
improve  the  village  and  regional 
infrastructure  and  the  capabilities  to 
develop  and  manage  resources  in  a 
highly  competitive  cash-economy 
system; 

•  Assist  villages,  or  consortia  of 
villages,  in  developing  subsistence 
compatible  industries  that  will  retain 
local  dollars  in  villages: 

•  Assist  in  the  establishment  or 
expansion  of  new  native-oumed 
businesses;  and 

•  Assist  villages  in  labor  export;  i.e., 
people  leaving  the  local  communities 
for  seasonal  work  and  returning  to  their 
communities. 

Social  Development 

•  Assist  in  developing  training  and 
education  programs  for  local  jobs  in 
education,  government,  and  health- 
related  fields;  and  work  with  these 
agencies  to  encourage  job  replacement 
of  non-Natives  by  trained  Natives; 

•  Develop  local  models  related  to. 
comprehensive  planning  and  delivery  of 
social  services; 


•  Develop  new  service  programs, 
initially  established  with  ANA  funds, 
which  will  be  funded  for  continued 
operation  (after  the  ANA  grant 
terminates)  by  local  communities  or  the 
private  sector; 

•  Develop  or  coordinate  with  State- 
funded  projects,  activities  designed  to 
decrease  the  incidence  of  child  abuse 
and  neglect,  fetal  alcohol  syndrome, 
and/or  suicides; 

•  Assist  in  obtaining  licenses  to 
provide  housing  or  related  services  from 
State  or  local  governments;  and 

•  Develop  businesses  to  provide  relief 
for  caretakers  needing  respite  from 
human  ser\'ice-related  care  work. 

D.  Eligible  Applicants 

Current  ANA  SEDS  grantees  in  Alaska 
whose  project  period  terminates  in 
fiscal  year  1995  (October  1 ,  1994- 
September  30, 1995)  are  eligible  to 
appfly  for  a  grant  award  under  this 
program  aimouncement.  {The  Project 
Period  is  noted  in  Block  9  of  the 
"Financial  Assistance  Award"  " 
document). 

Additionally,  provided  they  are  not 
current  ANA  SEDS  grantees,  the 
following  organizations  are  eligible  to 
apply  under  this  competitive  area: 

•  Federally  recognized  Indian  Tribes 
in  Alaska  (as  listed  by  the  Bureau  of 
Indian  Affairs  in  an  October  21, 1993 
Federal  Register  notice,  58  Fed.  Reg.  54. 
364(1993)); 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Ac' 
( ANCS A)  and/or  nonprofit  village 
consortia; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/Associations  in  Alaska 
with  village  specific  projects;  end 

•  Nonprofit  Native  organ! l^t ions  in 
Alaska  with  village  specific  projects. 

Proofof  an  applicant's  nonprofit 
status,  such  as  an  IRS  determination  of 
nonprofit  status  imder  IRS  Code 
501(c)(3).  must  be  included  in  tlie 
application. 

Although  for-profit  regional 
corporations  established  under  ANCSA 
are  not  eligible  applicants,  individual 
villages  and  Indian  communities  are 
encouraged  to  use  the  for-profit 
corporations  as  subcontractors  and  to 
collaborate  .vdth  them  in  joint- venture 
projects  for  promoting  social  and 
economic  self-sufficiency.  ANA 
encourages  the  for-profit  corporations  tc 
assist  the  villages  in  developing 
applications  and  to  participate  as     . 
subcontractors  in  a  project. 

Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 


serves  or  impacts  a  reservation.  If  a 
Tribe  chooses  not  to  submit  an 
application  under  a  specific  competitive 
area,  it  may  support  another  applicant's 
project  (e.g.,  a  tribal  organization)  which 
serves  or  impacts  the  reservation. 
In  this  esse,  the  applicant  must 
include  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
understanding  tkaX  the  other  applicant's 
project  supplants  the  Tribe's  authority 
to  submit  aft  application  under  that 
specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

E.  Grantee  Share  of  tiie  Proiect 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  b>'  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $300,000  in  Federal  funds 
must  include  a  match  of  at  least  $75,000 
120%  total  project  cost). 

While  we  encourage  applicants  to 
secure  non-Federal  funds  for  their 
match,  the  non-Federal  share  may  be 
satisfied  through  other  Federal  funding 
sources,  provided  the  source  relates  to 
the  ANA  project,  as  follows: 

•  Indian  Child  Welfare  funds, 
through  the  Department  of  Interior; 

•  Indian  Self-Determination  and 
Education  Assistance  fimds,  through  the 
Department  of  Interior  and  the 
Department  of  Health  and  Human 
Services;  and 

•  Community  Development  Block 
Grant  funds,  through  the  Department  of 
Housing  and  Urban  Development. 

An  itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source,  must  be  included  in  an 
application.  A  request  for  a  waiver  of 
the  non-Federal  share  requirement  may 
be  submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

F.  Review  Criteria 

A  proposed  project  should  reflect  the 
purposes  of  .^NA's  SEDS  policy  and 
goals  (described  in  the  Background 
section  of  this  competitive  area  and  in 
the  Background  section  of  Competitive 
Area  (1),  include  a  social  ajid  economic 
development  strategy  which  reflects  the 
needs  and  specific  circumstances  of  the 
local  community,  and  address  the 
specific  de\'elc4)mental  steps  that  the 
tribe  or  Native  American  community  is       1 
undertaking  toward  self-sufficiency.  i 


serves  or  impacts  a  reservation.  If  a 
Tribe  chooses  not  to  submit  an 
application  under  a  specific  competitive 
area,  it  may  support  another  apphcant's 
project  (e.g.,  a  tribal  organization)  which 
serves  or  impacts  the  reservation. 
In  this  esse,  the  applicant  must 
include  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  amd  the  Tribe's 
understanding  that  the  other  applicant's 
project  supplants  the  Tribe's  authority 
to  submit  ati  application  under  that 
specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  b>'  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $300,000  in  Federal  funds 
must  include  a  match  of  at  least  $75,000 
<20%  total  project  cost). 

While  we  encourage  applicants  to 
secure  non-Federal  funds  for  their 
match,  the  non-Federal  share  may  be 
satisfied  through  other  Federal  funding 
sources,  provided  the  source  relates  to 
the  ANA  project,  as  follows: 

•  hidian  Child  Welfare  funds, 
through  the  Department  of  Interior; 

•  Indian  Self-Determination  and 
Education  Assistance  funds,  through  the 
Department  of  Interior  and  the 
Department  of  Health  and  Human 
Services;  and 

•  Community  Development  Block 
Grant  funds,  through  the  Department  of ' 
Housing  and  Urban  Development. 

An  itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source,  must  be  included  in  an 
apphcation.  A  request  for  a  waiver  of 
the  non-FederaJ  share  requirement  may 
be  subrr.itted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

F.  Review  Criteria 

A  (M-oposed  project  should  reflect  the 
purposes  of  ANA's  SEDS  policy  and 
goals  (described  in  the  Background 
section  of  this  competitive  area  and  in 
the  Background  section  of  Competitive 
Area  ( 1 ),  include  a  social  and  econamic 
development  strategy  which  reflects  the 
needs  and  specific  circumstances  of  the 
local  community,  and  address  the 
spedfk;  de\'elc^mental  steps  that  the 
tribe  or  Native  American  community  is 
undertaking  toward  self-sufficiency. 
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The  evaluation  criteria  are  closely 
related  to  each  other  and  are  considered 
as  a  whole  in  judging  the  overall  quality 
of  an  ai^hcation.  Points  are  awarded 
only  to  applications  which  are 
responsive  to  this  competitive  area  and 
these  criteria.  Proposed  projects  will  be 
reviewed  on  a  competitive  basis  using 
the  following  evaluation  criteria: 

(1)  Long-range  goals  and  available 
resources.  (15  poirrts).  (a)  The 
application  explains  how  specific 
social,  governance  and  economic  long- 
range  community  goals  relate  to  the 
proposed  project  and  strategy.  It 
Explains  how  the  community  intends  to 
achieve  these  goals.  It  documents  the 
type  of  involvement  and  support  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
The  goals  are  described  within  the 
context  of  the  apphcant's 
comprehensive  community  social  and 
economic  development  plan.  (Inclusion 
of  the  community's  entire  development 
plan  is  not  necessary).  The  apphcation 
has  a  clearly  delineated  social  and 
economic  development  strategy  (SEDS). 

Nole:  Applications  from  National  Indian 
and  Native  organizations  must  demonstrate  a 
need  for  the  project,  explain  how  the  project 
was  originated,  state  who  the  intended 
beneficiaries  will  he.  and  describe  how  the 
recipients  will  actually  benefil  from  the 
project. 

(b)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  or 
documents  of  commitment  of  resources, 
not  merely  letters  of  support.  "Letters  of 
support"  merely  express  another 
organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or 
documents  that  factually  establish  the 
authenticity  of  other  resources.  Letters 
and  other  documents  of  commitment  are 
binding  in  that  they  specifically  state 
the  nature,  amount  and  conditions 
under  which  another  agency  or 
organisation  will  support  a  project 
funded  with  ANA  monies.  For  example, 
a  letter  from  another  Federal  agency-  or 
foundation  pledging  a  commitment  of 
$200,000  in  construction  funding  to 
complement  proposed  ANA  funded  pre- 
eonstruction  activity  is  evidence  of  a 
firm  fimding  ocHnmitment.  These 
resources  may  l»e  human,  natural  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 
Applicant  statements  that  additional 
fundirig  will  be  sought  from  other 
specific  sources  is  not  considered  a 
binding  commitment  of  outside 
resources. 


(2)  Organizational  capabilities  and 
qualifications.  (10  points),  (a)  The 
management  and  admimstrative 
structure  of  the  apphcant  is  explained. 
Evidence  of  the  applicant's  abihty  to 
manage  a  project  of  the  prqposed  scope 
is  demtMistrated.  The  application  clearly 
shows  the  successful  management  of 
projects  of  similar  scope  by  the 
organization,  and/or  by  the  individuals 
designated  to  manage  the  project. 

(b)  Position  descriptions  or  resumes  of 
key  personnel,  including  those  of 
consuhants.  are  presented.  The  position 
descriptions  and  resumes  relate 
specifically  to  the  staff  proposed  in  the 
Approach  Page  and  in  &e  proposed 
Budget  of  the  apphcation.  Position 
descriptions  very  dearly  describe  each 
position  and  its  diUies  and  clearly  relate 
to  the  personnel  staffing  fequired  to 
achieve  the  project  objectives.  Resumes 
demonstrate  that  the  proposed  staff  are 
quaUfied  to  carry  out  the  project 
activities.  Either  the  position 
descriptions  or  the  resumes  contain  the 
qualifications  and/or  specialized  skills 
necessary  for  overall  quahty 
management  of  the  project 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  serxices  under 
an  approved  ANA  gram. 

(3)  Project  objectives,  approach  and 
activities.  (45  points).  The  application 
proposes  specific  project  objective  work 
plans  with  activities  related  to  each 
specific  objective.  The  objective  u  ork 
plan(s)  in  the  application  includes 
project  objectives  and  activities  for  each 
budget  period  proposed  and 
demonstrates  that  each  of  the  objectives 
and  its  activities: 

•  Is  measurable  and/or  quantifiable  in 
terms  of  results  or  outcomes; 

•  Supports  the  community's  social 
and  economic  devdopment  strategy; 

•  Clearly  relates  to  the  commimity's 
long-range  goals; 

Can  be  accomplished  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 

Indicates  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomplished; 

Specifies  who  will  condiict  the 
activities  under  each  objective;  and 

Supports  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected.  (20 
points).  Completion  of  the  proposed 
objectives  will  resuh  in  specific, 
measurable  results.  The  apphcation 
shows  how  the  expected  resuhs  will 
help  the  community  meet  its  long-range 
goals.  The  specific  information  pro\'ided 
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in  the  narrative  and  objective  work 
plans  on  expected  results  or  benefits  for 
each  objective  is  tie  standard  upon 
which  its  achievement  can  be  evaluated 
at  the  end  of  each  pudget  year. 

(5)  Budget.  (10  {Joints).  There  is  a 
detailed,  and  fullyiexplained,  budget 
provided  for  each  budget  period 
requested.  It  justifips  each  line  item  in 
the  budget  categoHes  in  Section  B  of  the 
Budget  Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  souns.  Sufficient  cost  and 
other  necessary  details  are  included  and 
explained  to  fadliljate  the  determination 
of  cost  allowability  and  the  relevance  of 
these  costs  to  the  proposed  project.  The 
funds  requested  art  appropriate  and 
necessary  for  the  siope  of  the  project. 

For  business  development  projects, 
the  proposal  demonstrates  that  the 
expected  retiun  on  the  funds  used  to 
develop  the  project  provides  a 
reasonable  operating  income  and  return 
within  a  future  specified  time  frame. 

G.  Application  Duk  Date 


The  closing  date 
applications  underjthis 
is:  May  19, 1995 

H.  For  Further  Infdmiation  Contact: 


for  submission  of 
competitive  area 


Hank  Aguirre  (2( 


2) 690-6439, 


Department  of  Health  and  Human 
Services.  Administ  ation  for  Children 
and  Families,  Adm  iiistration  for  Native 
Americans,  200  Inc  ependence  Avenue, 
S.W.,  Room  348-F. 
20201-0001. 


Indian 
ReAilatory  Enhancement 


availability  of  fisca 


financial  assistance 


Washington,  D.C. 


Competitive  Area 

Environmental 

Projects 

A.  Purpose  and  Aviilability  of  Funds 

The  purpose  of  tliis  competitive  area 
is  to  announce  the  anticipated 


year  1995  funds  for 


environmental  regulatory  enhancement 
projects.  Approximately  $3  million  of 


is  anticipated  to  be 


available  under  thii  aimouncement  for 
environmental  regiilatory  enhancement 
projects.  ANA  expe  cts  to  award 
approximately  35  g  ants  under  this 
competitive  area.  T  le  funding  level  for 
a  budget  period  of : 
to  $250,000. 


B.  Background 

Despite  an  increafemg 
responsibility  and 
environmental 
there  has  been  a 
available  to  tribes 
environmental 
responsive  to  tribal 
cases,  this  lack  of 
in  a  delay  in  action 
tribes. 


2  months  will  be  up 


environmental 
Growing  awareness  of 
on  Indian  lands, 
of  resources 
develop  tribal 

that  are 
needs.  In  many 
re  sources  has  resulted 
on  the  part  of  the 


ISSUi  IS 

laci 
it( 
prog  rams  i 


Some  of  the  critical  issues  identified 
by  tribes  before  Congressional 
committees  include: 

•  The  need  for  assistance  to  train 
professional  staff  to  monitor  and  enforce 
tribal  environmental  programs; 

•  The  lack  of  adequate  data  for  tribes 
to  develop  environmental  statutes  and 
estabUsh  envirorunental  quality 
standards;  and 

•  The  lack  of  resources  to  conduct 
studies  to  identify  sources  of  pollution 
and  the  ability  to  determine  the  impact 
on  existing  environmental  quality. 

As  a  result.  Congress  enacted  the 
Indian  Environmental  Regulatory 
Enhancement  Act  of  1990  (Public  Law 
101-408)  to  strengthen  tribal 
governments  through  building  capacity 
within  the  tribes  in  order  to  identify, 
plan,  develop,  and  implement 
environmental  programs  in  a  manner 
that  is  consistent  with  tribal  culture. 
ANA  is  to  support  these  activities  on  a 
govenunent-to-govemment  basis  in  a 
way  that  recognizes  tribal  sovereignty 
and  is  consistent  with  tribal  culture. 

The  Administration  for  Native 
Americans  believes  that  responsibiUty 
for  achieving  environmental  regulatory 
enhancement  rests  with  the  governing 
bodies  of  Indian  tribes.  Alaska  Native 
villages,  and  with  the  leadership  of 
Native  American  groups. 

Progress  toward  the  goal  of 
envirorunental  regulatory  enhancement 
would  include  the  strengthening  of 
tribal  environmental  laws,  providing  for 
the  training  and  education  of  those 
employees  responsible  for  ensuring 
compliance  with  and  enforcement  of 
these  laws,  and  the  development  of 
programs  to  conduct  compliance  and 
enforcement  functions. 

Other  functions  leading  toward 
enhancing  local  regulatory  capacity 
include,  but  are  not  hmited  to: 

•  Environmental  assessments; 

•  Development  and  use  of 
environmental  laboratories;  and 

•  Development  of  court  systems  for 
enforcement  of  tribal  and  Federal 
environmental  laws. 

Ultimate  success  in  this  program  will 
be  realized  when  the  applicant's  desired 
level  of  environmental  quality  is 
acquired  and  maintained. 

C.  Proposed  Projects  To  Be  Funded 

Financial  assistance  provided  by  ANA 
is  available  for  developmental  projects 
designed  to  assist  tribes  in  advancing 
their  capacity  and  capability  to  plan  for 
and: 

•  Develop  or  enhance  the  tribal 
environmental  regulatory  infrastructure 
required  to  support  a  tribal 
envirorunental  program,  and  to  regulate 
and  enforce  envirorunental  activities  on 


Indian  lands  pursuant  to  Federal  and 
Indian  law; 

•  Develop  regulations,  ordinances 
and  laws  to  protect  the  environment; 

•  Develop  the  technical  and  prograih 
capacity  to  carry  out  a  comprehensive 
tribal  environmental  program  and 
perform  essential  environmental 
program  functions; 

•  Promote' environmental  training 
and  education  of  tribal  employees; 

•  Develop  technical  and  program 
capability  to  meet  tribal  and  Federal 
regulatory  requirements; 

•  Develop  technical  and  program 
capability  to  monitor  compliance  and 
enforcement  of  tribal  environmental 
regulations,  ordinances,  and  laws;  and 

•  Ensure  the  tribal  court  system 
enforcement  requirements  are 
developed  in  concert  with  and  support 
the  tribe's  comprehensive 
environmental  program. 

D.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply  under  this  competitive 
area: 

•  Federally  recognized  Indian  tribes 
(as  listed  by  the  Bureau  of  Indian  Affairs 
in  an  October  21, 1993  Federal  Register 
notice,  58  Fed.  Reg.  54.  364  (1993)); 

•  Incorporated  non-Federally 
recognized  Indian  tribes; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Nonprofit  Alaska  Native  Regional' 
Corporations/Associations  with  village 
specific  projects;  and 

•  Other  tribal  or  village  organizations 
or  consortia  of  Indian  tribes. 

The  following  organizations  are  not 
eligible  to  apply: 

•  Urban  Indian  Centers; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  PubUc  and  nonprofit  private 
agencies  serving:  Native  Hawaiians, 
peoples  fix»m  Guam,  American  Samoa, 
Palau,  or  the  Common wealtli  of 
Northern  Mariana  Islands; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community  based 
organizations;  and 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American    " 
community-specific  objectives. 

Proof  of  an  applicant's  nonprofit 
status,  such  as  an  IRS  determination  of 
nonprofit  status  under  IRS  Code 
501(c)(3),  must  be  included  in  the 
application. 

Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation.  If  a 


Tribe  chooses  not  to  submit  an 
application  under  a  specific  competitive 
area,  it  may  support  another  applicant's 
project  (e.g..  a  tribal  organization)  which 
serves  or  impacts  the  reservation. 
In  this  case,  the  applicant  must 
include  a  Tribal  resolution  which 
clearly  demonstrates  the  Trill's  support 
of  the  project  and  the  Tribe's 
understanding  that  the  other  applicant's 
project  supplants  the  Tribe's  authority 
to  submit  an  application  under  that 
.  specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20  ! 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions;  although  applicants  are 
encouraged  to  meet  their  match 
requirement  through  cash  contributions. 
Therefore,  a  project  requesting  ^300,000 
in  Federal  funds  must  include  a  match 
of  at  least  $75,000  (20%  of  total  project 
cost). 

The  non-Federal  share  may  be  met  by 
cash  or  through  the  provision  of  in-kind 
property  or  services,  but  only  to  the 
extent  that  cash  or  property  is  from  any 
source  (including  any  Federal  agency 
where  legislation  or  regulation 
authorizes  using  specific  types  of  funds 
for  a  match)  other  than  a  program, 
contract  or  grant  authorized  under  the 
Native  American' Programs  Act  of  1974. 
as  amended.  An  itemized  budget 
detaihng  the  applicant's  non-Federal 
share,  and  its  source,  must  be  included 
in  an  application.  A  request  for  a  waiver 
of  the  non-Federal  share  requirement 
may  be  submitted  in  accordance  with  45 
CFR  1336.50(b)(3)  of  the  NaHve 
American  Program  Regulations. 

F.  Review  Criteria 

A  proposed  project  should  reflect  the 
environmental  regulatory  purposes 
stated  and  described  in  the  Background 
section  of  this  competitive  area.  The 
evaluation  criteria  are  closely  related  to 
each  other  and  are  considered  as  a 
whole  in  judging  the  overall  quality  of 
an  application.  Points  are  awarded  only 
to  applications  which  are  responsive  to 
this  competitive  area  and  these  criteria. 
Proposed  projects  will  be  reviewed  on  a 
competitive  basis  using  the  following 
evaluation  criteria: 

(1)  Long-range  goals  and  available 
resources.  (15  points),  (a)  The 
application  explains  how  the  specific 
environmental  regulatory  enhancement 
goal(s)  relates  to  die  proposed  project. 
The  description  includes  local 
objectives  related  to  the  program 
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Tribe  chooses  not  to  submit  an 
application  under  a  specific  competitive 
area,  it  may  support  another  apphcant's 
project  (e.g.,  a  tribal  organization)  which 
serves  or  impacts  the  reservation. 
In  this  case,  the  applicant  must 
include  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
understanding  that  the  other  applicant's 
project  supplants  the  Tribe's  authority 
to  submit  an  application  under  that 
.  specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions;  although  applicants  are 
encouraged  to  meet  their  match 
requirement  through  cash  contributions. 
Therefore,  a  project  requesting  ^300,000 
in  Federal  funds  must  include  a  match 
of  at  least  $75,000  (20%  of  total  project 
cost). 

The  non-Federal  share  may  be  met  by 
cash  or  through  the  provision  of  in-kind 
property  or  services,  but  only  to  the 
extent  that  cash  or  property  is  from  any 
source  (including  any  Federal  agency 
where  legislation  or  regulation 
authorizes  using  specific  types  of  funds 
for  a  match)  other  than  a  program, 
contract  or  grant  authorized  under  the 
Native  American' Programs  Act  of  1974, 
as  amended.  An  itemized  budget 
detaihng  the  applicant's  non-Federal 
share,  and  its  source,  must  be  included 
in  an  application.  A  request  for  a  waiver 
of  the  non-Federal  share  requirement 
may  be  submitted  in  accordance  with  45 
CFR  1336.50(b)(3)  of  the  Native 
American  Program  Regulations. 

F.  Review  Criteria 

A  proposed  project  should  reflect  the 
environmental  regulatory  purposes 
stated  and  described  in  the  Background 
section  of  this  competitive  area.  The 
evaluation  criteria  are  closely  related  to 
each  other  and  are  considered  as  a 
whole  in  judging  the  overall  quality  of 
an  application.  Points  are  awarded  only 
to  applications  which  are  responsive  to 
this  competitive  area  and  these  criteria. 
Proposed  projects  will  be  reviewed  on  a 
competitive  basis  using  the  following 
evaluation  criteria: 

(1)  Long-range  goals  and  available 
resources.  (15  points),  (a)  The 
application  explains  how  the  specific 
environmental  regulatory  enhancement 
goal(s)  relates  to  die  proposed  project. 
The  description  includes  local 
objectives  related  to  the  program 


purpose  of  this  competitive  area.  The 
discussion  should  highlight  specific 
environmental  regulatory  needs  and 
explain  how  the  community  intends  to 
achieve  the  goal.  It  documents  the  type 
of  involvement  and  support  of  the 
community  in  the  planning  and 
implementation  of  the  project.  The 
application  has  a  clearly  delineated 
_  strategy  to  improve  the  capability  of  the 
governing  body  of  a  tribe  to  regulate 
environmental  quality  through 
enhancing  local  capacity  to  perform 
necessary  regulatory  functions. 

(b)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  or 
documents  of  commitment  of  resources, 
not  merely  letters  of  support.  "Letters  of 
support"  merely  express  another 
organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or 
documents  that  factually  establish  the 
authenticity  of  other  resources.  Letters 
and  other  documents  of  commitment  are 
binding  in  that  they  specifically  state 
the  nature,  amount  and  conditions 
under  which  another  agency  or 
organization  will  support  a  project 
funded  with  ANA  money.  For  example, 
a  letter  from  another  Federal  agency  or 
foundation  pledging  a  commitment  of 
$200,000  in  construction  funding  to 
complement  proposed  ANA  funded  pre- 
construction  activity  is  evidence  of  a 
firm  funding  commitment.  These 
resources  may  be  human,  natural  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 
Applicant  statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  is  not  considered  a 
binding  commitment  of  outside 
resources. 

(2)  Organizational  capabilities  and 
qualifications.  (15  points),  (a)  The 
management  and  administrative 
structure  of  the  applicant  is  described 
and  explained.  Evidence  of  the 
applicant's  ability  to  manage  a  project  of 
the  scope  proposed  is  well  documented. 
The  application  clearly  shows  the 
successful  management  of  projects  of 
similar  scope  by  the  organization,  and/ 
or  by  the  individuals  designated  to 
manage  or  consult  on  the  project.  The 
tribe  itself  may  not  have  experience  to 
meet  this  requirement  but  the  proposed 
staff  and  consultants  should  have  the 
required  qualifications  and  experience. 
The  application  should  clearly  describe 
any  previous  or  current  activities  of  the 
applicant  organization  or  proposed  staff 
and/or  consultants  in  support  of 
environmental  regulatory  enhancement. 


(b)  Position  descriptions  or  resumes  of 
key  personnel,  including  those  of 
consultants,  are  presented.  The  position 
descriptions  and  resumes  relate 
specifically  to  the  staff  proposed  in  the 
Approach  Page  and  in  the  proposed 
Budget  of  the  application.  Position 
descriptions  very  clearly  describe  each 
position  and  its  duties  and  clearly  relate 
to  the  personnel  staffing  required  to 
achieve  the  project  objectives!  Resumes 
indicate  that  the  proposed  staff  are 
qualified  to  carry  out  the  project 
activities.  Either  the  position 
descriptions  or  the  resumes  contain  the 
quahfications  and/or  specialized  skills 
necessary  for  overall  quality 
management  of  the  project. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 

(3}  Project  objectives,  approach  and 
activities.  (40  points).  The  application 
proposes  specific  project  objective  work 
plans  with  activities  related  to  each 
specific  objective.  The  objective  work 
plan(s)  in  the  application  includes 
project  objectives  and  activities  for  each 
budget  period  proposed  and 
demonstrates  that  each  of  the  objectives 
and  its  activities: 

•  Is  measurable  and/or  quantifiable  in 
terms  of  results  or  outcomes; 

•  Supports  the  community's  strategy 
for  environmental  regulatory 
enhancement; 

•  Clearly  relates  to  the  community's 
long-range  environmental  goals; 

•  Can  be  accomplished  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 

•  Indicates  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomphshed; 

•  Specifies  who  will  conduct  the 
activities  under  each  objective;  and 

•  Supports  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  benefits  expected.  (20 
points).  Completion  of  the  proposed 
objectives  will  result  in  specific, 
measurable  results.  The  apphcation 
shows  how  the  expected  results  will 
help  the  community  meet  its  long-range 
environmental  goals.  The  specific 
information  provided  in  the  narrative 
and  objective  work  plans  on  expected 
results  or  benefits  for  each  objective  is 
the  standard  upon  which  its 
achievement  can  be  evaluated  at  tht-  end 
of  each  budget  year. 

(5)  Budget.  (10  points).  There  is  .t 
detailed,  and  fully  explained.  budg>M 
with  comprehensive  narrative  pro\  ;>;i'd 
for  each  budget  period  requested.  It 
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justifies  each  line  it^m  in  the  budget 
categories  in  Section  B  of  the  Budget 
Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source.  Sufficient  cost  and 
other  necessary  details  are  included  and 
explained  to  fiacihtate  the  determination 
of  cost  allowability  ftnd  the  relevance  of 
these  costs  to  the  proposed  project.  The 
funds  requested  areiapprophate  and 
necessary  for  the  scope  of  the  project. 

G.  Application  Due  Date 

The  closing  date  jor  submission  of 
applications  under  (his  competitive  area 
is  March  3, 1995. 

H.  For  Further  Infonnation  Contact 

Sharon  McOilly  (p02)  690-5780. 
I>epartment  of  Health  and  Human 
Services,  Administretion  for  Children 
and  Families.  Admihistration  for  Native 
Americans,  200  Independence  Ave., 
S\V..  room  34a-F.  VVashington.  DC 
20201-0001.  j 

Competitive  Area  4«  Native  American 
Languages  Preeervoition  and 
Enhancement  Proief;ts 

A.  Purpose  and  Av4Uability  of  Funds 

The  purpose  of  this  competitive  area 
is  to  announce  the  anticipated 
availability  of  fiscalyear  1995  funds  for 
projects  which  assidt  Native  Americans 
to  assure  the  svmdval  and  (^ntlnuing 
vitaUty  of  their  languages. 
Approximately  $1  million  of  financial 
assistance  is  antici bated  to  be  available 
under  this  announcement  for  projects  to 
promote  the  survivn  and  continuing 
vitality  of  Native  Aiperican  languages. 

For  Category  I,  Planning  Grants,  the 
funding  level  for  a  budget  period  of  1 2 
months  will  be  up  tb  $50,000.  For 
Category  II,  Design  and/or 
Implementation  Gr^ts.  the  fiinding 
level  for  a  budget  period  of  12  months 
will  be  up  to  $125. 

B.  Background 

The  Congress  haslrecognized  that  the 
history  of  past  polioies  of  the  United 
States  toward  India^  and  other  Native 
American  language;  has  resulted  in  a 
dramatic  decrease  ii  i  the  number  of 
Native  American  lap^uages  that  have 
survived  over  the  p4st  five  hundred 
years.  Consequently ,  the  Native 
American  Language  s  Act  was  enacted 
(Title  I.  Public  Law  101-477)  to  address 
this  decline. 

This  legislation  ii  vested  the  United 
Stales  government  \  k-ith  the 
responsibihty  to  wc  rk  together  with 
Native  Aipericans  td  ensure  the  survival 
of  cultures  and  lang  uages  unique  to 
Native  America.  Th  s  law  declared  that 
it  i.s  the  policy  of  th  i  United  States  to 
■■preserve,  protect,  ind  promote  the 


rights  and  freedom  of  Native  Americans 
to  use.  practice,  and  develop  Native 
American  languages."  While  the 
Congress  made  a  significant  first  step  in 
passing  this  legislation  in  1990.  it 
served  only  as  a  declaration  of  policy. 
No  program  initiatives  were  proposed, 
nor  any  funds  authorized  to  enact  any 
significant  programs  in  furtherance  of 
this  policy. 

In  1992.  Congressional  testimony 
provided  estimates  that  of  the  several 
hundred  languages  that  once  existed, 
only  about  one  hundred  and  fifty-five 
(155)  languages  are  sdU  spoken  or 
remembered  today.  However,  only  20 
are  spoken  by  persons  of  all  ages,  30  are 
spoken  by  adults  of  all  ages,  about  60 
are  spoken  by  middle-aged  adults,  and 
45  are  spoken  only  by  the  most  elderly. 

In  response  to  this  testimony,  the 
Congress  passed  the  Native  American 
Languages  Act  of  1992  (Public  Law  102- 
524)  to  assist  Native  Americans  in 
assuring  the  survival  and  continuing 
vitality  of  their  languages.  Passage  of 
this  law  is  an  important  second  step  in 
attempting  to  ensure  the  survival  and 
continuation  of  Native  American 
languages,  as  it  provides  the  basic 
foimdation  upon  which  the  Tribal 
nations  can  rebuild  their  economic 
strength  and  rich  cultural  diversity. 

While  the  Federal  government 
recognizes  that  substantial  loss  of  Native 
American  languages  has  occurred  over 
the  past  several  hundred  years,  the 
nature  and  magnitude  of  the  status  of 
Native  American  languages  will  be 
better  defined  when  eligible  applicants 
have  completed  language  assessments. 

The  Administration  tor  Native 
Americans  (ANA)  belie%'es  that 
responsibility  for  achieving  self- 
sufficiency  rests  with  the  governing 
bodies  of  Indian  tribes,  Alaska  Native 
villages,  and  in  the  leadership  of  Native 
American  groups.  This  belief  supports 
the  ANA  principle  that  the  local 
community  and  its  leadership  are 
responsible  for  determining  goals, 
setting  priorities,  and  planning  and 
implementing  programs  which  support 
the  community's  long  range  goals. 

Therefore,  since  preserving  a  language 
and  ensuring  its  continuation  is 
generally  one  of  the  first  steps  taken 
toward  strengthening  a  group's  identity, 
activities  proposed  under  this  program 
announcement  will  contribute  to  the 
social  development  of  a  native 
community  and  significantly  contribute 
to  its  path  toward  self-sufficiency. 

The  Administration  for  Native 
Americans  recognizes  that  eligible 
applicants  must  have  the  opportunity  to 
develop  their  own  language  plans, 
technical  capabilities  and  access  to  the 
necessary  financial  and  technical 


resources  in  order  to  assess,  plan, 
develop  and  implement  programs  to 
assure  the  survival  and  continuing 
vitahty  of  their  languages.  ANA  also 
recognizes  that  potential  applicants  may 
have  speciaUzed  knowledge  and 
capabilities  to  address  specific  language 
concerns  at  various  levels.  This 
competitive  area  reflects  these  special 
needs  and  circimistanoes. 

C  Proposed  Projects  To  Be  Funded 

Applicants  may  apply  for  12-month 
Planning  Grants,  under  Category  I,  or  for 
projects  of  up  to  36  months  duration 
under  Category  n.  Design  and/or 
Implementation  Grants. 

Category  I — Planning  grants.  The 
purpose  of  the  planning  grants  is  to 
ccmduct  the  assessment  and  planning 
needed  to  identify  the  current  status  of 
the  Native  American  language(s)  to  be 
addressed  and  to  establish  community 
long-range  language  goal(s). 

Tnese  activities  may  include,  but  are 
not  limited  to.  the  following: 

•  Data  collection,  compilation  and 
analysis  to  ascertain  current  language 
status  through  "formal"  (e.g..  work 
performed  by  a  linguist,  and/or  a 
language  survey  conducted  by 
community  members)  or  "informal" 
(e.g..  a  community  consensus  of  the 
language  status  based  on  elders,  tribal 
scholars,  and/or  other  community 
members)  methods; 

•  Establishment  of  the  community's 
long-range  language  goals;  and 

•  Acquisition  of  the  necessary' 
training  and  technical  assistance  to 
assure  the  achievement  of  the  project 
goal(s). 

Category  II — Design  and/or 
implementation  grants.  The  purpose  of 
design  and/or  implementation  grants  is 
to  allow  communides  to  design  and/or 
implement,  as  appropriate  to  the 
applicant,  a  language  program  or 
programs  that  will  contribute  to  the 
achievement  of  the  community's  long- 
range  language  goal(s).  Applicants 
under  Category  II  must  be  able  to 
document  that:  (a)  language  statistics 
have  been  collected  and  analyzed,  and 
that  these  statistics  are  current 
(compiled  within  thirty-six  months 
prior  to  the  grant  application);  (b)  that 
the  community  has  established  long- 
range  language  goals;  and  (c)  that 
commimity  representatives  are 
adequately  trained  to  achieve  the 
proposed  project  goals. 

LInder  Category  II  grants,  applicants 
may  include  the  purchase  of  specialized 
equipment  (including  audio  and  video 
recording  equipment,  computers,  and 
software)  which  is  necessary  to 
accomplish  project  objectives.  The 
applicant  must  fully  justify  the  need  for 


this  equipment  and  explain  how  it  will 
assist  them  in  achieving  their  project 
objectives. 

The  types  of  activities  ANA  is  seeking 
to  fund  under  Category  II  grants  include, 
but  are  not  limited  to,  the  following: 

•  Establishment  and  support  of 
community  Native  American  language 
projects  to  bring  older  and  younger 
Native  Americans  together  to  facilitate 
and  encourage  the  transfer  of  Native 
American  language  skills  fi-om  one 
generation  to  another; 

•  Establishment  of  projects  to  train 
Native  Americans  to  teach  Native 
American  languages  to  others  or  to 
enable  them  to  serve  as  interpreters  or 
translators  of  such  languages; 

•  Development,  printing,  and 
dissemination  of  materials  to  be  used  for 
the  teaching  and  enhancement  of  Native 
American  languages; 

•  Establishment  or  support  of  projects 
to  train  Native  Americans  to  produce  or 
participate  in  television  or  radio 
programs  to  be  broadcast  in  Native 
American  languages;  and 

•  Compilation,  transcription,  and 
analysis  of  oral  testimony  to  record  and 
preserve  Native  American  languages. 

The  Institute  of  American  Indian  and 
Alaska  Native  Culture  and  Arts 
Development  is  established  by  the  Act 
as  the  repository  for  copies  of  products 
from  Native  American  languages  grants 
funded  under  this  program 
announcement.  Products  of  Native 
American  languages  grants  funded  by 
this  program  announcement  must  be 
transmitted  to  this  designated 
repository.  Federally  recognized  Indian 
Tribes  (as  hsted  by  the  Biu^au  of  Indian 
Affairs  in  an  October  21, 1993  Federal 
Register  notice.  58  Fed.  Reg.  54.  364 
(1993))  are  not  required  to  comply  with 
this  provision: 

D.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply  for  funding  under  this 
competitive  area: 

•  Federally  recognized  Indian  Tribes 
(as  listed  by  the  Bureau  of  Indian  Affairs 
in  an  October  21. 1993  Federal  Register 
notice.  58  Fed.  Reg.  54.  364  (1993)); 

•  Consortia  of  Indian  Tribes;        ' 

•  Incorporated  non-Federally      | 
recognized  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations^ 

•  Urban  Indian  Centers; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 
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this  equipment  and  explain  how  it  will 
assist  them  in  achieving  their  project 
objectives. 

The  types  of  activities  ANA  is  seeking 
to  fund  imder  Category  D  grants  include, 
but  are  not  limited  to,  the  following:  - 

•  Establishment  and  support  of 
conunujiity  Native  American  language 
projects  to  bring  older  and  younger 
Native  Americans  together  to  facilitate 
and  encourage  the  transfer  of  Native 
American  language  skills  from  one 
generation  to  another; 

•  Establishment  of  projects  to  train 
Native  Americans  to  teach  Native 
American  languages  to  others  or  to 
enable  them  to  serve  as  interpreters  or 
translators  of  such  languages; 

•  Development,  printing,  and 
dissemination  of  materials  to  be  used  for 
the  teaching  and  enhancement  of  Native 
American  languages; 

•  Establishment  or  support  of  projects 
to  train  Native  Americans  to  produce  or 
participate  in  television  or  radio 
programs  to  be  broadcast  in  Native 
American  languages;  and 

•  Compilation,  transcription,  and 
analysis  of  oral  testimony  to  record  and 
preserve  Native  American  languages. 

The  Institute  of  American  bidian  and 
Alaska  Native  Culture  and  Arts 
Development  is  established  by  the  Act 
as  the  repository  for  copies  of  products 
from  Native  American  languages  grants 
funded  under  this  program 
announcement.  Products  of  Native 
American  languages  grants  funded  by 
this  program  announcement  must  be 
transmitted  to  this  designated 
repository.  Federally  recognized  Indian 
Tribes  (as  listed  by  die  Biueau  of  Indian 
Affairs  in  an  October  21, 1993  Federal 
Register  notice,  58  Fed.  Reg.  54.  364 
(1993))  are  not  required  to  comply  with 
this  provision; 

D.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply  for  funding  under  this 
competitive  area: 

•  Federally  recognized  Indian  Tribes 
(as  listed  by  the  Bureau  of  Indian  Affairs 
in  an  October  21, 1993  Federal  Register 
notice,  58  Fed.  Reg.  54.  364  (1993)); 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non- Federally 
recognized  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations^ 

•  Urban  Indian  Centers; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 


•  Incorporated  nonprofit  Alaska 
Native  mulU-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  in  Alaska 
with  village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 

•  Pubhc  and  nonprofit  private 
agencies  in  Hawaii  serving  Native 
Hawaiians; 

•  Pubhc  and  nonprofit  private  • 
agencies  serving  native  {jeoples  from 
Guam,  American  Samoa,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  (These  agencies  may  be  located 
on  these  islands  or  in  the  United  States); 
and 

•  Tribally  Controlled  Community 
Colleges,  Tribally  Controlled  Post- 
Secondary  Vocational  Institutions,  and 
colleges  and  universities  located  in 
Hawaii,  Guam,  American  Samoa,  Palau, 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands  which  serve  Native 
American  Pacific  Islanders. 

Participating  organizations.  If  a  tribal 
organization,  or  other  eligible  applicant, 
decides  that  the  objectives  of  its 
proposed  Native  American  language 
project  would  be  accomplished  more 
effectively  through  a  partnership 
arrangement  with  a  tribal  school, 
college,  or  university,  the  applicant 
shall  identify  such  school,  college,  or 
university  as  a  participating 
organization  in  its  application.  Under  a 
partnership  agreement,  the  applicant 
will  be  responsible  for  the  fiscal, 
administrative  and  programmatic 
management  of  the  grant. 

Proof  of  an  applicant's  nonprofit 
status,  such  as  an  IRS  determination  of 
nonprofit  status  under  IRS  Code 
501(c)(3),  must  be  included  in  the 
application. 

Under  each  competitive  area,  ANA 
v«ll  only  accept  one  appUcation  which 
serves  or  impacts  a  reservation.  If  a 
Tribe  chooses  not  to  submit  an 
application  under  a  specific  competitive 
area,  it  may  support  another  applicant's 
project  (e.g.,  a  tribal  organization)  which 
serves  or  iin  pacts  the  reservation. 

In  this  c^se,  the  applicant  must 
include  a  Tribal  resolution  which 
clearly  demonstrates  the  Tribe's  support 
of  the  project  and  the  Tribe's 
understanding  that  the  other  applicant's 
project  supplants  the  Tribe's  authority 
to  submit  an  apphcation  under  that 
specific  competitive  area  for  the 
duration  of  the  approved  grant  period. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 


the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions;  although  apphcants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $300,000  in  Federal  funds 
must  include  a  match  of  at  least  $75,000 
(20%  total  project  cost). 

The  non-Federal  share  may  include 
funds  distributed  to  a  tribe,  including 
"interest,  by  the  Federal  government: 

•  Pursuant  to  the  satisfaction  of  a 
claim  made  under  Federal  law; 

•  From  funds  collected  and 
administered  on  behalf  of  such  tribe  or 
its  constituent  members;  or 

•  For  general  tribal  administration  or 
tribal  development  under  a  formula  or 
subject  to  a  tribal  budgeting  priority 
system,  such  as,  but  not  limited  to. 
funds  involved  in  the  settlement  of  land 
or  other  judgment  claims,  severance  or 
other  royalty  payments,  or  payments 
under  the  Indian  Self-Determination  Act 
(25  U.S.C.  450f  et  seq.)  or  tribal  budget 
priority  system. 

An  itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source,  must  be  included  in  an 
application.  A  request  for  a  waiver  of 
the  non-Federal  share  requirement  may 
be  submitted  in  accordance  with  45  CFR 
1 336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

Applications  submitted  as  a 
partnership  arrangement  with  a  school, 
college,  or  university,  may  use 
contributions  from  the  "partner" 
organization (s)  to  meet  the  non-Federal 
share,  as  appropriate.  Applications 
originating  from  American  Samoa. 
Guam,  Palau,  or  the  Commonwealth  of 
the  Northern  Mariana  Islands.are 
covered  under  section  501(d)  of  Public 
Law  95-134,  as  amended  (48  U.S.C. 
1469a)  under  which  HHS  waives  any 
requirement  for  local  matching  funcls 
under  $200,000  (including  in-kind 
contributions). 

F.  Review  Criteria  , 

A  proposed  project  should  reflect  the 
Native  American  languages  purposes 
stated  and  described  in  the  Background 
section  of  this  competitive  area.  The 
evaluation  criteria  are  closely  related  to 
each  other  and  are  considered  as  a 
whole  in  judging  the  overall  quality  of 
an  application.  Points  are  awarded  only 
to  applications  which  are  responsive  to 
this  competitive  area  and  these  criteria. 
Proposed  projects  will  be  reviewed  on  a 
competitive  basis  using  the  following 
evaluation  criteria: 

(1)  Current  status  of  Native  American 
language(s)  addressed  and 
description(s)  of  existing  programs/ 
projects  (if  any)  which  support  the 
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language(s]  addresskd.  (10  points),  (a) 
The  apphcation  fully  describes  the 
current  status  of  the  Native  American 
language{s)  to  be  addressed;  current 
status  is  defined  as  data  compiled 
within  the  previous  thirty-six  (36) 
mcHiths.  The  description  of  the  current 
status  minimjdly  includes  the  following 
information:  (1)  nunjber  of  speakers;  (2) 
age  of  speakers;  (3)  gender  of  speakers; 
(4)  level(s)  of  fluenct;  (5)  nimiber  of  first 
language  speakers  (t^e  Native  language 
is  the  first  langiiage  Required);  (6) 
number  of  second  language  speakers 
(the  Native  language  is  the  second 


language  acquired); 


language  is  used  (specific  uses  such  as 


home,  court  system 
ceremonies,  chiut;h, 


7)  where  the 


rehgious 
multimedia. 


school,  governance  Activities  and  other. 
as  appropriate  to  appUcant);  (8)  source 
of  data;  (formal  andAjr  informal);  and  (9) 
fate  of  language  loss]  or  gain.  The 
application  has  cleajly  delineated  the 
current  status  of  the  Native  American 
language(s)  to  be  ad<lressed  by  the 
project. 

(b)  The  appUcatio^  fully  describes 
existing  community  language  or 
language  training  prcgraras  and  projects, 
if  any,  in  support  of  the  Native 
American  language  1  o  be  addressed  by 
the  proposed  project .  Existing  programs 
and  projects  may  be  formal  (e.g..  work 
performed  by  a  linguist,  and/or  a  " 
language  survey  conducted  by 
community  members)  or  informal  (e.g., 
a  commimity  conseasus  of  the  language 
status  based  on  eldeTS,  tribal  scholars, 
and/or  other  commiinity  members).  The 
description  should  ajddress  the 
following:  (1)  Has  ajlphcant  had  a 
community  language  or  language 
training  program  within  the  last  thirty- 
six  (36)  months?  (2)  Has  applicant  had 
a  community  languace  or  language 
training  program  wi  j^ 
years?  Applicants 
either  question  (1)  o^ 
«  detailed  explanatic 
or  circumstances  pi 
estabhshment  or  Lmj 
community  languag^ 
Applicants  that  ai 
questions  (1)  or  (2)  should  describe 
recent  language  program,  including:  (1) 
program  goal(s);  (2)  number  of  program 
participants;  (3)  nun^ber  of  speakers;  (4) 
age  range  of  participants  (e.g. .  0-5;  6-10; 
11-18;,  etc.);  (5)  nuiliber  of  language 
teachers;  (6)  criteria  used  to 
acknowledge  competency  of  language 
teachers;  (7)  resources  available  to 
apphcant  (e.g.,  validj  grammars, 
dictionaries,  and/or  brthographics.  If 
there  are  other  suitable  resources,  please 
describe);  and  (8)  otler  outcomes. 

(2)  Long-range  go^s  and  available 
resources.  (25  point: ).  (a)  The 


lin  the  last  ten  (10) 
it  answer  "no"  to 

(2)  should  provide 
in  of  what  barriers 
ivented  the 
Cementation  of  a 

program, 
^er  "yes"  to  either 


application  explains  how  specific 
Native  American(s)  long  range 
community  goals  relate  to  the  project. 
Coals  are  described  within  the  context 
of  the  apphcant 's  current  language 
status.  The  strategies  described  will 
assist  in  assuring  the  survival  and 
continued  vitality  of  the  Native 
American  language(s)  addressed. 

(b)  The  application  explains  how  the 
community  and  existing  tribal 
govermnent  (where  one  exists)  intends 
to  achieve  these  goals.  It  clearly- 
dociiments  the  involvement  and  support 
of  the  community  members  in  the 
plaiming  process  and  implementation  of 
the  proposed  project  as  appropriate 
(e.g..  tribal  resolutions,  minutes  of 
Community  meetings,  etc.). 

(c)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  or 
documents  of  commitment  of  resources, 
not  merely  letters  of  suppoil.  "Letters  of 
supj>ort"  merely  express  another 
organization's  endorsement  of  a 
proposed  project  Support  letters  are  not 
binding  commitment  letters  or 
documents  that  factually  establish  the 
authenticity  of  other  resoiu-ces.  Letters 
and  other  documents  of  commitment  are 
binding  in  that  they  specifically  state 
the  natiu«,  amount  and  conditions 
under  which  another  agency  or 
organization  will  support  a  project 
funded  with  ANA  monies.  These 
resources  may  be  human,  natural  or 
financial,  and  may  include  other 
Federal  and  non-Federal  resources. 
AppUcant  statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  is  not  considered  a 
binding  commitment  of  outside 
resources. 

If  the  apphcant  proposes  to  enter  into 
a  partnership  arrangement  with  a 
school,  college,  or  imiversity, 
documentation  of  this  commitment 
must  be  included  in  the  apphcation. 

Note:  Applicants  from  the  Native  American 
Pacific  Islands  are  not  required  to  provide  a 
20%  match  for  the  non-Federal  share  if  it  is 
under  S2004X)0  and  may  not  have  points 
reduced  for  this  policy.  They  are,  however, 
expected  to  coordinate  non-ANA  resources 
for  the  proposed  project,  as  are  all  ANA 
applicants. 

(3)  Project  objectives,  approach  and 
activities.  (25  points).  The  apphcation 
proposes  specific  project  objective  work 
plans  with  activities  related  to  the  goal 
to  ensure  the  survival  and  continuing 
vitahty  of  the  Native  American 
language(s).  The  objective  work  plan(s) 
in  the  application  includes  project 
objectives  and  activities  for  each  budget 


period  proposed  and  demonstrates  that 
each  of  the  objectives  and  its  activities: 

•  Clearly  indicate  Tribal  Government, 
as  appropriate,  and  the  community's 
active  involvement  demonstrating 
continuing  participation  of  Native 
American  speakers; 

•  Are  measurable  and/or  quantifiable 
in  terms  of  results  and  outcomes; 

•  Clearly  relate  to  the  community's 
long-range  language  goals  which  the  . 
project  addresses; 

•  Can  be  accomplished  with  available 
or  expected  resources  during  the 
proposed  project  period; 

•  Indicate  when  the  objective,  and 
major  activities  under  each  objective 
will  be  accomplished; 

•  Specify  wno  will  conduct  the 
activities  under  each  objective;  and 

•  Support  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Evaluation  plan.  (15  points).  The 
proposed  objectives  will  result  in 
specific,  measurable  outcomes  to  be 
achieved  that  will  clearly  contribute  to 
the  completion  of  the  overall  project 
and  will  help  the  applicant  meet  its  goal 
to  ensure  the  survival  and  continuing 
vitahty  of  the  Native  American 
language(s)  addressed.  A  detailed 
evaluation  plan  is  provided  to  measure 
project  outcomes,  including,  but  not 
limited  to,  a  demonstration  of  effective 
language  growth  (e.g.,  increase  of 
"language  use"). 

(5)  Replication  plan  and  product 
preservation  plan.  (10  points),  (a) 
Identify  opportunities  for  the  replication 
of  the  project  or  the  modification  of  the 
project  for  use  by  other  Native 
Americans,  if  appropriate.  If  replication 
is  not  appropriate,  applicant  must 
provide  reasons  why  replication  is 
inappropriate. 

(b)  Describe  the  plan  for  the 
preservation  of  the  products  of  the 
Native  American  languages  project  for 
the  benefit  of  future  generations  of 
Native  Americans  and  other  interested 
persons. 

(6)  Organizational  capabilities/ 
qualifications  and  budget.  (15  points), 
(a)  The  management  and  administrative 
structure  of  the  applicant  is  explained. 
Evidence  of  the  apphcant 's  ability  to 
manage  a  project  of  the  proposed  scope 
is  well  defined.  The  appli^tion  clearly 
demonstrates  the  successful 
management  of  projects  of  similar  scope 
by  the  organization  and/or  by  the 
individuals  designated  to  manage  the 
project. 

(b)  Position  descriptions  or  resumes  ol 
key  personnel,  including  those  of 
consultants,  are  presented.  The  position 
descriptions  and  resumes  relate 


specifically  to  the  staff  proposed  in  the 
Approach  Page  and  in  the  proposed 
Budget  of  the  application.  Position 
descriptions  clearly  describe  the 
position  and  its  duties  and  clearly  relate 
to  the  personnel  staHlng  required  for 
implementation  of  the  project  activities. 
Either  the  position  descriptions  or  the 
resumes  contain  the  qualifications,  and/ 
or  specialized  skills,  necessary  for 
overall  quality  management  of  the 
project. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americana  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 

(c)  There  is  detailed  budget  provided 
for  each  budget  period  requested  which 
is  fully  explained.  It  justifies  each  hne 
item  in  the  budget  categories  in  Section 
B  of  the  Budget  Information  of  the 
application,  including  the  appUcant's 
non-Federal  share  and  its  source. 
(Apphcants  from  the  Native  American 
Pacific  Islands  are  exempt  fi-om  the  non- 
Federal  share  requirement.)  Sufficient 
cost  and  other  necessary  details  are 
included  and  explained  to  facihtate  the 
determination  of  cost  allowabiUty  and 
the  relevance  of  these  costs  to  the 
proposed  project.  The  funds  requested 
are  appropriate  and  necessary  for  the 
scope  of  the  project. 

G.  Application  Diie  Date. 

The  closing  date  for  submission  of 
applications  under  this  competitive  area 
is  March  17,  1995. 

H-  For  Further  Information  Contact 

Dr.  Gerald  Gipp  (202)  690-6662  or 
Ginny  Gorman  (202)  401-7260, 
Department  of  Health  and  Hiunan     - 
Services,  Administration  fw  Children 
and  Famihes,  Administration  for  Native 
Americans,  200  Independence  Ave., 
S.W.,  Roem  348-F,  Washmgton.  D.C 
20201-0001. 

PART  IIJ-GENERAL  APPLICATION 
INFORMATION  AND  GUIDANCE 

A.  Definitions 

Fxmding  areas  in  this  program 
aimouncement  are  based  on  the 
following  definitions: 

•  A  multi-purpose  conununity-based 
Native  American  organization  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  specified  in 
the  by-laws  and/or  pohcies  adopted  by 
the  organization.  They  may  include,  but 


specifically  to  the  staff  proposed  in  the 
Approach  Page  and  in  the  proposed 
Budget  of  the  application.  Position 
descriptions  clearly  describe  the 
position  and  its  duties  and  clearly  relate 
to  the  personnel  staffing  required  for 
implementation  of  the  project  activities. 
Either  the  position  descriptions  or  the 
resumes  contain  the  qualifications,  and/ 
or  specialized  skills,  necessary  for 
overall  quality  management  of  the 
project. 

Note:  Applicants  are  strongly  encouraged  ■ 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 

(c)  There  is  detailed  budget  provided 
for  each  budget  period  requested  which 
is  fully  explained.  It  justifies  each  line 
item  in  the  budget  categories  in  Section 
B  of  the  Budget  Information  of  the 
application,  including  the  appUcant's 
non-Federal  share  and  its  source. 
(Applicants  from  the  Native  American 
Pacific  Islands  are  exempt  fi-om  the  non- 
Federal  share  requirement.)  Sufficient 
cost  and  other  necessary  details  are 
included  and  explained  to  facilitate  the 
determination  of  cost  allowability  and 
the  relevance  of  these  costs  to  the 
proposed  project.  The  funds  requested 
are  appropriate  and  necessary  for  the 
scope  of  the  project. 

G.  Application  Diie  Date. 

The  closing  date  for  submission  of 
applications  under  this  competitive  area 
is  March  17. 1995. 

H.  For  Further  Information  Contact 

Dr.  Gerald  Gipp  (202)  690-6662  or 
Ginny  Gorman  (202)  401-7260, 
Department  of  Health  and  Hiunan 
Services,  Administration  for  Children 
and  Families,  Administration  for  Native 
Americans,  200  Independence  Ave., 
S.W.,  Rocm  348-F,  Washington,  D.C 
20201-0001. 

PART  H»-GENERAL  APPUCATION 
INFORMATION  AND  GUIOANqE 

A.  Definitions 

Funding  areas  in  this  program 
announcement  are  based  on  the 
following  definitions: 

•  A  multi-purpose  community-based 
Native  American  organization  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
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need  not  be  Umited  to.  economic, 
artistic,  cultural,  and  recreational 
activities,  and  the  dehvery  of  human 
services  such  as  health  care,  day  care, 
coimseline,  education,  and  training. 

•  A  multi-year  project  is  a  project  on 
a  single  theme  that  requires  more  than 
12  months  to  complete  and  affords  the 
applicant  an  opportimity  to  develop  and 
address  more  compIeJi  and  in-depth 
strategies  than  can  be  completed  in  one 
year.  A  multi-year  project  cannot  be  a 
series  of  unrelated  objectives  with 
activities  presented  in  chronological 
order  over  a  two  or  three  year  period. 

•  Core  administration  is  funding  for 
staff  salaries  for  those  functions  which 
support  the  organization  as  a  whole,  or 
for  purposes  unrelated  to  the  actual 
management  or  implementation  of  work 
conducted  under  an  ANA  approved 
project. 

•  Environmental  regulatory 
enhancement  encompasses  (but  is  not 
limited  to)  the  planning,  development, 
and  application  of  laws,  training, 
monitoring,  and  enforcement 
procedures,  tribal  courts,  environmental 
laboratories  and  other  fadUties,  and 
associated  regulatory  activities  to 
strengthen  the  tribal  government's 
capacity  to  enhance  the  quality  of 
reservation  life  as  measured  by  the 
reduction  of  pollutants  in  the  air,  water, 
soil,  food  and  materials  encountered  by 
inhabitants  of  tribes  and  villages. 

•  Language  preservation  is  the 
maintenance  of  a  language  so  that  it  will 
not  decline  to  non-use.  "Language 
vitality"  is  the  active  use  of  a  language 
in  a  wide  range  of  domains  of  human 
life. 

•  Language  replication  is  defined  as 
the  application  of  a  language  program     - 
model  developed  in  one  community  to 
other  linguistically  similar 
communities.  f 

•  Language  survival  is  defined  as  the 
maintenance  and  continuation  of 
language  from  one  generation  to  another 
in  a  wide  range  of  aspects  of  community 
life. 

B.  Genera]  Considerations 

Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Apphcants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  v>rith  ANA 
grant  funds. 

Costs  of  fundraising,  including 
financial  campaigns,  endowment  drives. 


solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
unallowable  under  a  grant  award. 
However,  even  though  these  costs  are 
unallowable  for  purposes  of  computing 
charges  to  Federal  awards,  they  must  be 
treated  as  direct  costs  for  purposes  of 
determining  indirect  cost  rates  and  be 
allocated  their  share  of  the 
organization's  indirect  costs  if  they 
represent  activities  which  (1)  include 
the  salaries  of  personnel,  (2)  occupy 
space,  and  (3)  benefit  from  the 
organization's  indirect  costs. 

All  projects  funded  by  ANA  must  be 
completed,  or  self-sustaining  or 
supported  with  other  than  ANA  funds  at 
the  end  of  the  project  period. 
"Completed"  means  that  the  project 
ANA  funded  is  finished,  and  the  desired 
result(s)  have  been  attained.  "Self- 
sustaining"  means  that  a  project  will 
continue  without  outside  resources. 
"Supported  by  other  than  ANA  funds" 
means  that  the  project  will  continue 
beyond  the  ANA  project  period,  but  will 
be  supported  by  Rmds  other  than 
ANA'S. 

C.  Activities  That  Cannot  Be  Funded  By 
ANA 

The  Administration  for  Native 
Americans  does  not  fund  projects  that 
operate  indefinitely  or  require  ANA 
funding  on  a  recurring  basis.  The 
Administration  for  Native  Americans 
does  not  fund  objectives  or  activities  for 
the  core  administration  of  an 
organization.  Under  Competitive  Area  2, 
ANA  will  consider  funding  core 
administrative  capacity  building 
projects  at  the  village  government  level 
if  the  village  does  not  have  governing 
systems  in  place. 

However,  functions  and  activities  that 
are  clearly  project  related  are  eligible  for 
grant  funding.  For  example,  the 
management  and  administrative 
functions  necessary  to  carry  out  an  ANA 
approved  project  are  not  considered 
"core  administration"  and  are, 
therefore.  eUgible  costs.  Additionally, 
ANA  will  fund  the  salaries  of  approved 
staff  for  time  actually  and  reasonably 
spent  to  implement  a  funded  ANA 
project. 

Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
announcement  are  discussed  further  in 
Part  III,  Section  H.  General  Guidance  to 
Applicants,  below. 

D.  Multi-Year  Projects 

Apphcants  may  apply  for  projects  of 
up  to  three  years.  A  multi-year  project 
is'a  project  on  a  single  theme  that 
requires  more  than  12  months  to 
complete  and  affords  the  appUcant  an 
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opportunity  to  de  elop  and  address 
more  complex  an<  in-depth  strategies 
than  can  be  comp  eted  in  one  year. 
Applicants  are  en  ;ouraged  to  develop 
multi-year  projects.  A  multi-year  project 
cannot  be  a  series  of  unrelated 
objectives  with  ac  ivities  presented  in 
chronological  ord  >r  over  a  two  or  three 
year  period. 

Awards,  on  a  cc  mpetitive  basis,  will 
be  for  a  one-year  I  udget  period, 
although  project  p  eriods  may  be  for 
three  years.  Appli  rations  for 
continuation  gran  s  funded  under  these 
awards  beyond  th ;  one-year  budget 
period,  but  withir  the  three-year  project 
period,  will  be  en  ertained  in 
subsequent  years  >n  a  non-competitive 
basis,  subject  to  tie  availability  of 
funds,  satisfactorji  progress  of  the 
grantee  and  deten  lination  that 
continued  fundinj  would  be  in  the  best 
interest  of  the  Gov(emment.  Therefore, 
this  program  anno  uncement  does  not 
apply  to  ciurent  A  NA  grantefes  with 
multi-year  project  i  that  apply  for 
continuation  fund  Lng  for  their  second  or 
third  year  budget  )eriods. 

E.  Intergovenunei  ital  Review  of  Federal 
Programs 


This  program  is 
Executive  Order 
100. 


not  covered  by 
1 2372  or  45  CFR  Part 


F.  The  Applicatio  i  Process 

1.  Availability  of  j  ipphcation  Forms 

hi  order  to  be  cc  nsidered  for  a  grant 
under  this  prograi  3  announcement,  an 
application  must  1>€  submitted  on  the 
forms  suppUed  and  in  the  manner 
prescribed  by  AN,  \..  The  application  kits 
containing  the  ne<  essary  forms  and 
instructions  may  I  e  obtained  from: 
Etepartment  of  Heiilth  and  Human 
Services,  Administration  for  Children 
and  Families,  Adi  linistratton  for  Native 
Americans.  Room  348F,  Hubert  H. 
Humphrey  Buildii  ig,  200  Independence 
Avenue,  S.W.,  Washington,  DX:.  20201- 

0001.  Attention:  9^612-951,  Telephone: 
(202) 401-7260. 

2.  Application  Submission 
One  signed  orig 


dael 


of  the  grant 
attachments,  may 
specific  closing 
Health  and  Humay 
Administration 
Families,  Division 
Grants,  370  L' 
6th  Floor  East. 
DC  20447 
McCarron,  ANA 

Hand  deUvered 
accepted  during 
hours  or  8:00  a.m 


nal,  and  two  copies, 
applic  ition.  including  all 
je  mailed  by  the 

to:  Department  of 
Services, 
•Children  and 
of  Discretionary 
Enfiit  Promenade.  SW., 
OF  Vl/DEK},  Washington, 
Attentipn:  William  J. 
93612-951. 
applications  are 
le  normal  working 
to  4:30  p.m.,  Monday 


^o. 


til 


through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  6th  Floor  OFM/DDG,  901  D 
Street,  SW.,  Washington,  DC  20447. 

The  application  must  be  signed  by  an 
individual  authorized  (1)  to  act  for  the 
applicant  tribe  or  organization,  and  (2) 
to  assume  the  applicant's  obligations 
under  the  terms  and  conditions  of  the 
grant  award,  including  Native  American 
Program  statutory  and  regulatory 
requirements. 

Each  tribe.  Native  American 
organization,  or  other  eligible  applicant 
may  compete  and  receive  a  grant  award 
in  each  of  the  three  competitive  areas 
under  this  aimouncement.  The 
Administration  for  Native  Americans 
will  accept  only  one  application  per 
competitive  area  from  any  one 
applicant.  Alaska  Native  entities  may 
submit  a  SEDS  application  under  either 
competitive  area  1  or  2,  but  not  under 
both. 

If  an  eligible  applicant  sends  in  two 
applications  for  the  same  competitive 
area,  the  one  with  the  earlier  postmark 
will  be  accepted  for  review  unless  the 
applicant  withdraws  the  earlier 
application. 

3.  Application  Consideration 

The  Commissioner  of  the 
Administration  for  Native  Americans 
determines  the  final  action  to  be  taken 
on  each  grant  application  received 
under  this  program  announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA. 

•  Complete  appUcations  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process  (discussed  in  section  G  below). 
Independent  review  panels  consisting  of 
reviewers  familiar  with  (1)  American 
Indian  Tribes  and  Native  American 
communities  and  organizations,  (2) 
environmental  issues,  and  (3)  Native 
American  languages,  as  appropriate, 
evaluates  each  application  using  the 
published  criteria  in  each  funding 
competitive  area.  As  a  result  of  the 
review,  a  numerical  score  will  be 
assigned  to  each  application. 

•  The  Commissioner's  funding 
decision  is  based  on  the  review  panel's 
analysis  of  the  application, 
recommendation  and  comments  of  ANA 
staff.  State  and  Federal  agencies  having 
contract  and  grant  performance  related 


information,  and  other  interested 
parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  pilose  of 
the  Act,  all  relevant  statutory  and 
regulatory  requirements,  this  program 
announcement,  and  the  availability  of 
funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  are  notified  in 
writing  within  approximately  120  days 
of  the  closing  date.  The  notification  will 
be  accompanied  by  a  critique  including 
recommendations  for  improving  the 
application.  Successful  applicants  are 
notified  through  an  official  Financial 
Assistance  Award  (FAA)  document.  The 
Administration  for  Native  Americans 
staff  cannot  respond  to  requests  for 
information  regarding  funding  decisions 
prior  to  the  official  notification  to  the 
applicants.  The  FAA  will  state  the 
amount  of  Federal  funds  awarded,  the 
purpose  of  the  grant,  the  terms  and 
conditions  of  the  grant  award,  the 
effective  date  of  the  award,  the  project 
period,  the  budget  period,  and  the 
amount  of  the  non-ACF  matching  share 
requirement. 

G.  The  Review  Process 

1.  Initial  Application  Review 

Applications  submitted  by  the  closing 
date  and  verified  by  the  postmark  under 
this  program  announcement  will 
undergo  a  pre-review  to  determine  that: 

•  The  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  announcement;  and 

•  The  application  narrative,  forms 
and  materials  submitted  are  adequate  to 
allow  the  review  panel  to  undertake  an 
in  depth  evaluation.  (All  required 
materials  and  forms  are  listed  in  the 
Grant  Application  Checklist  in  the 
Application  Kit). 

2.  Competitive  Review  jaf  Accepted  ~ 
Applications 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  specific  evaluation  criteria  listed 
in  Part  II.  These  criteria  are  used  to 
evaluate  the  quality  of  a  proposed 
project,  and  to  determine  the  likelihood 
of  its  success. 

3.  Determination  of  Ineligibility 

Applicants  who  are  initially  rejected 
from  competitive  evaluation  because  of 
ineligibility,  may  appeal  an  ANA 
decision  of  applicant  ineligibility. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  that  an  applicant's 
proposed  activities  are  ineligible  for 
funding  consideration.  Section  810(b)  of 


the  Native  American  Programs  Act,  as 
amended,  42  U.S.C.  2991h,  specifies  the 
appeals  process  when  ANA  determines 
that  an  organization  or  activities  are 
ineligible  for  assistance.  When  an 
applicant  or  the  activities  proposed  by 
the  applicant  are  rejected  as  ineligible, 
the  applicant  will  be  advised  of  the 
appropriate  appeal  process. 

H.  General  Guidance  to  Applicants 

The  following  information  is  provided 
to  assist  apphcants  in  developing  a 
competitive  application. 

1.  Program  Guidance 

•  The  Administration  for  Native 
Americans  funds  projects  that 
demonstrate  the  strongest  prospects  for 
addressing  the  stated  purposes  of  this 
program  announcement.  Projects  will 
not  be  funded  on  the  basis  of  need 
alone. 

•  In  discussing  the  goals,  strategy, 
and  problems  being  addressed  in  the 
application,  include  sufficient 
background  and/or  history  of  the 
community  concerning  these  issues 
and/or  progress  to  date,  as  well  as  the 
size  of  the  population  to  be  served.  This 
material  will  assist  the  reviewers  in 
determining  the  appropriateness  and 
potential  benefits  of  the  proposed 
project. 

•  In  the  discussion  of  community- 
based,  long-range  goals,  non-Federally 
recognized  and  off-reservations  groups 
are  encouraged  to  include  a  description 
of  what  constitutes  their  specific 
"commimity."  In  addition,  apphcants 
should  document  the  community's 
support  for  the  proposed  project  and 
explain  the  role  of  the  community  in  the 
planning  process  and  implementation  of 
the  proposed  project. 

•  Apphcations  from  National  Indian 
and  Native  organizations  must 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  &t)m  the  project. 

•  An  spplication  should  describe  a 
clear  relationship  between  the  proposed 
project,  the  social  and  economic 
development  strategy,  or  environmental 
or  language  goals,  as  appropriate,  and 
the  community's  long-range  goals  or 
plan. 

•  The  project  application  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  community. 

•  Supporting  documentation,  if 
available,  or  other  testimonies  from 
concerned  interests  other  than  the 
appUcant  should  be  included  to     i  > 


the  Native  American  Programs  Act,  as 
amended,  42  U.S.C.  2991h,  specifies  the 
appeals  process  when  ANA  determines 
that  an  organization  or  activities  are 
ineligible  for  assistance.  When  an 
appUcant  or  the  activities  proposed  by 
the  applicant  are  rejected  as  ineligible, 
the  appUcant  will  be  advised  of  the 
appropriate  appeal  process. 

H.  General  Guidance  to  Applicants 

The  following  information  is  provided 
to  assist  appUcants  in  developing  a 
competitive  application. 
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1 .  Program  Guidance 

•  The  Administration  for  Native 
Americans  funds  projects  that 
demonstrate  the  strongest  prospects  for 
addressing  the  stated  purposes  of  this 
program  announcement.  Projects  will 
not  be  funded  on  the  basis  of  need 
alone. 

•  In  disciissing  the  goals,  strategy, 
and  problems  being  addressed  in  the 
application,  include  sufficient 
background  and/ or  history  of  the 
community  concerning  these  issues 
and/or  progress  to  date,  as  well  as  the 
size  of  the  population  to  be  served.  This 
material  will  assist  the  reviewers  in 
determining  the  appropriateness  and 
potential  benefits  of  the  proposed 
project. 

•  In  the  discussion  of  community- 
based,  long-range  goals,  non-Federally 
recognized  and  off-reservations  groups 
are  encouraged  to  include  a  description 
of  what  constitutes  their  specific 
"commimity."  In  addition,  appUcants 
should  document  the  community's 
support  for  the  proposed  project  and 
explain  the  role  of  the  community  in  the 
planning  process  and  implementation  of 
the  proposed  project. 

•  AppUcations  from  National  Indian 
and  Native  organizations  must 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be.  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 

•  An  application  should  descrihe  a 
clear  relationship  between  the  proposed 
project,  the  social  and  economic 
development  strategy,  or  environmental 
or  language  goals,  as  appropriate,  and 
the  community's  long-range  goals  or 
plan. 

•  The  project  application  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  community. 

•  Supporting  documentation,  if 
available,  or  other  testimonies  fi-om 
concerned  interests  other  than  the 
appUcant  should  be  included  to 


demonstrate  support  for  the  feasibiUty 
of  the  project  and  the  commitment  of 
other  resources  to^the  proposed  project. 

•  In  the  ANA  Project  Narrative, 
Section  A  of  the  application  package, 
Resources  Available  to  the  Proposed 
Project,  the  applicant  should  describe 
any  specific  financial  circiunstances 
which  may  impact  on  the  project,  such 
as  any  monetary  or  land  settlements 
made  to  the  appUcant,  and  any 
restrictions  on  the  usfr  of  those 
settlements.  When  the  appUcant  appears 
to  have  other  resources  to  support  the 
proposed  project  and  chooses  not  to  use 
them,  the  applicant  should  explain  why 
it  is  seeking  ANA  funds  and  not 
utilizing  these  resources  for  the  project. 

•  Reviewers  of  applications  for  ANA 
indicate  they  are  better  able  to  evaluate 
whether  the  feasibility  has  been 
addressed  and  the  practicaUty  of  a 
proposed  economic  development 
project,  or  a  new  business,  if  the 
appUcant  includes  a  business  plan  that 
clearly  describes  its  feasibiUty  and  the 
approach  for  the  implementation  and 
marketing  of  the  business.  (ANA  has 
included  sample  business  plans  in  the 
application  kit).  It  is  strongly 
recommended  that  an  appUcant  use 
these  materials  as  guides  in  developing 
a  proposal  for  an  economic 
development  project  or  business  that  is 
part  of  the  appUcation. 

2.  Technical  Guidance 

•  It  is  strongly  suggested  that  the 
appUcant  follow  the  Supplemental 
Guide  included  in  the  ANA  appUcation 
kit  to  develop  an  appUcation.  The  Guide 
provides  practical  information  and 
helpful  suggestions,  and  is  an  aid  to 
help  appUcants  prepare  ANA 
applications  for  social  and  economic 
development  projects. 

•  AppUcants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  score  the 
appUcation  prior  to  its  submission,  in 
order  to  geiin  a  better  sense  of  the 
application's  quaUty  and  potential 
competitiveness  in  the  ANA  review 
process. 

•  In  Competitive  Area  1  there  is  no 
maximum  or  minimimi  amount  of 
Federal  funds  that  may  be  requested. 

•  For  purposes  of  developing  an 
application.  appUcants  should  plan  for 
a  project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  appUcation  is  submitted. 

•  The  Administration  for  NaUve 
Americans  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency. 

•  If  a  project  could  be  supported  by 
other  Federal  funding  sources,  the 


appUcant  should  fully  explain  its 
reasons  for  not  pursuing  other  Federal 
funds  for  the  project. 

•  AppUcants  are  strongly  encouraged 
to  submit  proposals  addressing 
environmental  regulatory  enhancement 
and  Native  American  languages 
preservation  and  enhancement  under 
the  issue-specific  competitive  areas 
described  in  this  aimouncement. 

•  For  purposes  of  this  announcement. 
ANA  is  using  the  Bureau  of  Uidian 
Affairs'  list  of  federally  recognized 
Indian  Tribes  which  includes  nonprofit 
Alaska  Native  conmiunity  enUties  or 
tribal  governing  bodies  (IRA  or 
traditional  councils), 

•  The  Administration  for  Native 
Americans  will  accept  only  one 
application,  per  competitive  area,  from 
any  one  applicant.  If  an  eligible 
appUcant  sends  in  two  applications  for 
the  same  compeUtive  area,  the  one  with 
the  earUer  postmark  will  be  accepted  for 
review  unless  the  appUcant  withdraws 
the  earlier  application. 

•  An  application  from  a  federally 
recognized  Tribe.  Alaska  Native  Village 
or  Native  American  organization  must 
be  from  the  governing  body  of  the  Tribe 
or  organizaUon. 

•  Under  each  competitive  area,  ANA 
virill  only  accept  one  appUcation  which 
serves  or  impacts  a  reservation.  If  a 
Tribe  chooses  not  to  submit  an 
appUcation  under  a  specific  competitive 
area,  it  may  support  another  applicant's 
project  (e.g.,  a  tribal  organizaUon)  which 
serves  or  impacts  the  reservaUon.  In  this 
case,  the  applicant  must  include  a  tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  support  of  the  project  and 
the  Tribe's  understanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
under  that  specific  competitive  area  for 
the  duration  of  the  approved  grant 
period. 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  fall  authority  on 
behalf  of  the  applicant. 

•  The  Administration  for  Native 
Americans  recommends  that  the  pages 
of  the  appUcation  be  numbered 
sequenUally  and  that  a  table  of  contents 
be  provided.  Simple  tabbing  of  the 
sections  of  the  application  is  also 
helpful  to  the  reviewers. 

•  Two  copies  of  the  appUcaUon  plus 
the  original  are  required. 

•  The  Cover  Page  (included  in  the 
Kit)  should  be  the  first  page  of  an 
appUcation.  followed  by  the  one-page  " 
abstract. 

•  The  Approach  page  (Section  B  of 
the  ANA  Program  Narrative)  for  each 
Objective  Work  Plan  proposed  should 
be  of  sufficient  detail  to  become  a 
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•  Applicants  may 
project  period.  However 
period  for  the  first 
project  may  only  be 

•  Applicants  propc|smg 
projects  must  fully 
project  objectives  and 
Separate  Objective  \Vi  )rk 
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•  The  Administrati  m  for  Native 
Americans  will  criticj  lly  evaluate 
apphcations  in  which 
major  capital  equipm(  nt  (i.e.,  oil  rigs, 
agricultural  equipmer  t,  etc.)  is  a  major 
component  of  the  Fed  jral  share  of  the 
budget.  During  negotiation,  such 
expenditures  may  be  ieleted  from  the 
budget  of  an  otherwise  approved 
application,  if  not  fulfc'  justified  by  the 
applicant  and  not  dee  ned  appropriate 
to  the  needs  of  the  pre  ject  by  ANA. 
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3.  Projects  or  Activities  That  Generally 
Will  Not  Meet  the  Purposes  of  This 
Announcement 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  which 
are  otherwise  eligible  to  apply  to  ANA 
("third  party  T/TA").  However,  the 
purchase  of  T/TA  by  a  grantee  for  its 
ovm  use  or  for  its  members'  use  (as  in 
the  case  of  a  consortiiun),  where  T/TA 
is  necessary  to  carry  out  project 
objectives,  is  acceptable.  In  addition,  T/ 
TA  is  an  allowable  activity  for 
environmental  regulatory  enhancement 
projects  submitted  under  Competitive 
Area  3,  and  Native  American  languages 
projects  submitted  under  Competitive 
Area  4. 

•  Projects  that  request  funds  for 
feasibility  studies,  business  plans, 
marketing  plans  or  written  materials, 
such  as  manuals,  that  are  not  an 
essential  part  of  the  apphcant's  long- 
range  development  plan.  As  an  objective 
of  a  larger  project,  business  plans  are 
allowable.  However,  ANA  is  not 
interested  in  funding  "wish  lists"  of 
business  possibilities.  ANA  expects 
written  evidence  of  the  soUd  investment 
of  time  and  consideration  on  the  part  of 
the  applicant  with  regard  to  the 
development  of  business  plans. 
Business  plans  should  be  developed 
based  on  market  analysis  and  feasibility 
studies  regarding  the  potential  success 
to  the  business  prior  to  the  submission 
of  the  application. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  programs. 

•  Core  administration  functions,  or 
other  activities,  which  essentially 
support  only  the  applicant's  on-going 
administrative  functions.  However, 
under  Competitive  Area  2,  ANA  will 
consider  funding  core  administrative 
capacity  building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place. 

•  Project  goals  which  are  not 
responsive  to  one  or  more  of  the  funding 
competitive  areas. 

•  Proposals  from  consortia  of  tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of,  member 
tribes.  ANA  expects  an  application  from 
a  consortium  to  have  goals  and 
objectives  that  will  create  positive 
impacts  and  outcomes  in  the 
communities  of  its  members.  In 


situations  where  both  a  consortia  of 
tribes  and  the  tribes  who  belong  to  the 
consortia  receive  ANA  funding,  ANA 
expects  that  consortia  groups  will  not 
seek  funding  that  duplicates  activities 
being  conducted  by  their  member  tribes. 

•  Projects  that  will  not  be  completed, 
self-sustaining,  or  supported  by  other 
than  ANA  funds,  at  the  end  of  the 
project  period. 

•,  The  purchase  of  real  estate  (see  45 
CFR  1336.50  (e))  or  construction  (see 
ACF  Grants  Administration  Manual  Ch. 
3,  Section  E). 

•  Projects  originated  and  designed  by 
consultants  who  provide  a  major  role  for 
themselves  in  the  proposed  project  and 
are  not  members  of  the  applicant 
organization,  tribe  or  village. 

I.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L.  96-511,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  any  reporting  and 
record  keeping  requirements  in 
regulations  including  program 
announcements.  This  program  • 

announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  OMB. 

J.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Section  F,  The  AppUcation  Process: 
Application  Submission.  The 
Administration  for  Native  Americans 
will  not  accept  applications  submitted 
via  facsimile  (FAX)  equipment. 

1.  Deadlines 

Applications  mailed  through  the  U.S. 
Postal  Service  or  a  commercial  delivery 
service  shall  be  considered  as  meeting 
an  announced  closing  date  if  they  are 
either: 

•  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  Section 
F2,  Application  Submission;  or 

•  Sent  on,  or  before,  the  deadline  date 
and  received  in  time  for  the  ANA 
independent  review.  (Applicants  are 
cautioned  to  request  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service  or  a  legible  postmark 
date  from  the  U.S.  Postal  Service. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
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2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  the  above  paragraph  of  this 
section  are  considered  late  applications 
and  will  be  returned  to  the  applicant. 
The  Administration  for  Children  and 
Families  shall  notify  each  late  applicant 
that  its  application  will  not  be 
considered  in  the  current  competition. 
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2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  the  above  paragraph  of  this 
section  are  considered  late  applications 
and  will  be  returned  to  the  applicant. 
The  Administration  for  Children  and 
Families  shall  notify  each  late  applicant 
that  its  application  will  not  be 
considered  in  the  current  competition. 


3.  Extension  of  Deadlines 

The  Administration  for  Children  and 
Families  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.612  Native  American 
Programs). 

Datedi.JuIy  12, 1994. 
Dominic  Mastrapasqua, 

(Acting)  Commissioner,  Administration  for 
Native  Americans. 

(FR  Doc.  94-17668  Filed  7-20-94;  8:45  ami 
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24  CFR  Part  3500 
[Docket  No.  R-94-1725, 
RIN  2502-AG26 


FR-3638-P-01] 


Amendments  to  Regulation  X,  the  Real 
Estate  Settlement  Procedures  Act 
Regulation  (1994  Revisions) 


agency:  Office  of  the 
Secretary  for  Housing- 
Commissioner.  HUD. 
ACTION:  Proposed  rule 


,  Usistant 
Federal  Housing 


SUMMARY:  The  Departi  lent  of  Housing 
and  Urban  Developme  nt  is  proposing  to 
revise  Regulation  X.  tl  e  regulation 
implementing  the  Rea  Estate  Settlement 
Procedures  Act  (RESPJA),  as  amended  to 
extend  its  coverage  to  Subordinate  liens 
and  for  other  purposeland  to  meike 
technical  corrections.  JThis  proposed 
rule  addresses  referralj  payments, 
computer  loan  origination  servfces.  and 
controlled  business  disclosure 
requirements,  and  is  iiitended  to  prot(M;t 
consumer  interests  while  recognizing 
the  potential  benefits  pf  technological 
and  business  arrangeiient  innovations 
relating  to  these  areasj 
DATES:  Comment  due  pate:  September 
19.  1994. 

During  this  commei|t  period  owners 
and  operators  of  com^iuterized  loan 
origination  systems  (dLOs)  are  also 
invited  to  participate  |n  a  Technology 
Demonstration  of  Con^puterized  Loan 
Origination  Systems,  lo  be  sponsored  by 
the  Depajtment  and  held  in 
Washington.  DC.  on  September  26, 
1994.  banning  at  9:3b  a.m.  (EST),  as 
discussed  more  fully  in  the  preamble 
under  SUPPt^MENTARYj  INFORMATION. 
(Requests  for  participation  must  be 
received  on  or  before  j\ugust  11,  1994, 
as  provided  under  tha  ADDRESSES 
section.) 

ADDRESSES:  Interested  persons  are 
invited  to  submit  writ  en  comments 
regarding  this  rule  to  I  he  Rules  Docket 
Clerk,  Office  of  Gener  il  Counsel,  Room 
10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SVV.,  Washington.  DCp410-O500. 
Communications  sho\  Id  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comi  lents  are  not 
acceptable.  A  copy  of  each 
communication  subm  tted  will  be 
available  for  public  in  spection  and 
copving  between  7:30  a.m.  and  5:30  p.m 
weekdays  at  the  abov(  address 


UMI 


To  participate  in  the  Technology 
Demonstration,  contact  David 
Williamson.  Director.  RESPA 
Enforcement,  at  (202)  708-4560,  or  in 
writing  at  room  5241.  Department  of 
tiousing  and  Urban  Development.  7th 
and  D,  SW.,  Washington.  DC  20410.  or 
on  E-Mail  through  hitemet  at 
drwilliamson@hud.gov,  on  or  before 
August  11, 1994.  The  TDD  number  for 
persons  who  are  hearing-  or  speech- 
impaired  is  (202)  708-4594.  (The 
telephone  numbers  are  not  toll-&«e.) 
FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  Reid,  Senior  Economist,  Office 
of  PoUcy  Development  and  Research, 
room  8212,  telephone  (202)  708-0421. 
The  TDft  number  for  persons  who  are 
hearing-  or  speech-impaired  is  (202) 
708-0770.  For  legal  questions,  Grant  E. 
Mitchell.  Senior  Attorney  for  RESPA. 
room  10252.  telephone  (202)  708-1552; 
or  Kenneth  A.  Markison,  Assistant 
General  Counsel  fOr  GSE/RESPA,  room 
10252,  telephone  (202)  708-3137.  The 
address  for  all  the  above-listed  persons 
is:  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  (The  telephone 
numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION 

Paperwork  Redaction  Act  Statement 

The  information  collection 
requirements  regarding  controlled 
business  disclosures  and  the  CLO 
disclosures  (appendices  D  and  E  of  this 
rule)  have  been  approved  by  the  Office 
of  Management  and  Budget,  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C..3501-  '' 
3520),  and  assigned  OMB  control 
number  2502-0265. 

L  Technology  Demonstration 

The  purpose  of  the  Technology 
Demonstration  (see  additional 
infonnation  under  the  headings  DATES 
and  ADDRESSES,  above)  is  to  provide 
owners  and  operators  of  computer  loan 
origination  systems  (CLOs)  with  an 
opportunity  to  demonstrate  or  discuss 
the  operation  and  benefits  of  their 
systems  and  the  impact  of  the  proposed 
rule  on  their  systems,  and  to  provide 
consumer  groups,  industry 
organizations,  and  members  of  the 
pubhc  with  an  opportunity  to  witness 
such  presentations  or  demonstrations. 

As  discussed  more  fully  below,  this 
rule  proposes  to  modify  the  application 
of  the  current  Regulation  X  to  CLOs. 
Information  gained  by  the  Department 
from  the  Technology  Demonstration 
may  be  used  in  developing  a  final  rule. 
Chvners  and  operators  are  invited  to 
notify  the  Department  of  their  interest  in 
participating  in  this  Technology 


Demonstration.  Participants  will  be  fttie 
to  make  visual  or  conceptual 
presentations  without  including  actual 
use  of  computer  loan  origination 
systems.  Based  upon  the  number  of 
interested  parties  and  other  practical 
considerations,  the  Department  will 
determine  the  format,  timing,  and 
logistical  arrangements  for  the 
Technology  Demonstration.  To  the 
extent  feasible,  the  Department  will 
provide  electrical  and  telephonic  hook- 
ups for  participants.  The  Department 
reserves  the  option  of  limiting  the 
length  of  presentations,  or  setting  any    . 
other  guideUnes  for  participation,  in 
accordance  with  the  number  of 
participants. 

n.  Background 

On  November  2,  1992,  HUD 
published  a  revised  Real  Estate 
Settlement  Procedures  Act  of  1974  (12 
U.S.C.  2601  et  seq.)  (RESPA)  rule 
(hereinafter  "final  rule"  or  "1992  final 
rule"),  which  became  effective  on 
December  2, 1992,  and  was  amended  on 
February  10,  1994  (59  FR  6505). 
Technical  corrections  were  pubUshed 
on  March  30, 1994  (59  FR  14748).  The 
final  rule  contained  long-awaited 
provisions  implementing  amendments 
to  RESPA  regarding  controlled 
businesses.  These  amendments  were 
originally  enacted  in  1983  as  section 
461  of  the  Housing  and  Urban-Rural 
Recovery  Act  (HURRA),  Pub.  L.  98-181. 
The  final  rule  also  updated  the  original 
RESPA  rule,  which  had  not  been 
amended  since  1976. 

On  October  28. 1992,  a  few  days 
before  publication  of  the  final  rule  in 
the  Federal  Register,'  then-President 
Bush  signed  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  202-550)  (1992  Act),  which 
amended  RESPA  to  state  specifically 
that  the  making  of  a  mortgage  loan  was 
a  covered  transaction  (a  Federal  court 
case  had  created  luicertainty)  and  that 
refinancing  transactions  were 
transactions  covered  by  RESPA.  The 
1992  Act  also  extended  RESPA 's 
coverage  to  all  subordinate  liens 
involving  1-  to  4-family  residential 
property.  Implementing  provisions, 
along  with  revisions  of  the  final  rule,  are 
set  forth  in  the  Federal  Register  of 
February  10, 1994,  and  are  effective  on 
August  9,  1994.  The  effect  of  the 
statutory  and  regulatory  changes  was  to 
expand  substantially  the  coverage  of  " 
this  criminal  and  civil  statute. 

Following  issuance  of  the  final  rule, 
two  lawsuits  were  filed:  one  by  the 
Mortgage  Bankers  Association  and  one 
by  a  group  of  independent  service 
providers,  called  CRISIS.  Both  suits 
objected  to  provisions  of  the  final  rule 
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and  alleged  that  HUD  had  not  complied 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  551  et  seq.)  in  promulgating 
the  November  2. 1992,  rule.  The  cases 
have  been  dismissed,  but  are  subject  to 
being  reinstituted  at  any  time. 

Upon  assuming  office,  HUD  officials 
in  the  new  Administration  were 
inundated  with  comments — ^mostly 
complaints — about  the  final  rule  issued 
in  the  last  days  of  the  previous 
Administration.  Notably  absent  from  the 
interests  contacting  HUD  about  the  final 
rule  were  any  representatives  of 
consumer  interests.  Instead,  comments 
came  almost  entirely  from  the  affected 
industries.  Some  industry       ^ 
representatives  argued  that  the 
provisions  of  the  final  rule  benefited 
consumers,  while  others  argued  that  the 
provisions,  sometimes  the  same 
provisions,  were  harmful  to  consumers. 

The  Department  also  received 
allegations  that  the  final  rule  created 
uncertainty  about  whether  referral  fees 
were  in  fact  prohibited  by  RES? A. 
Specifically,  some  commenters  claimed 
that  the  introduction  in  the  final  rule  of 
an  employer-employee  exemption  from 
the  prohibition  on  refeiral  fees 
prompted  some  persons  to  set  up  sham 
employer-employee  relationships  to 
shield  prohibited  referral  fees,  and 
prompted  others  to  "extort"  referral  fees 
from  other  settlement  service  providers 
on  the  premise  that  HUD  now  aHowed 
such  compensation.  The  final  rule  did 
not  authorize  such  practices;  however, 
some  commenters  argued  that  the 
existence  of  confusion  about  whether  it 
did  suggested  that  the  final  rule  failed 
to  establish  a  bright  line, 
comprehensible  to  industry 
participants,  between  permissible  and 
impermissible  activities. 

Given  the  controversy  over  the  final 
rule,  the  Secretary  determined  that  a 
review  of  the  previous  poUcies  was 
needed,  particularly  focusing  on  the 
final  rule's  impact  on  consumers.  The 
Secretary  also  articulated  three        i 
principles  to  guide  that  review:        ! 

(1)  HUD's  responsibility  is  to  protect 
the  consumer — not  to  mediate  among 
industry  interests. 

(2)  HUD  should  regulate  multibillion 
dollar  industries  responsibly — 
principally  by  acting  quickly  to  end 
uncertainty. 

(3)  Technological  and  business 
arrangement  inno\'ations  have  the   ' 
potential  to  provide  significant 
consumer  boiefits,  and  HUD  does  i)ot 
serve  consimiers  well  if  its  regulations 
unduly  stifle  such  advancements. 

On  July  6.  1993.  in  an  effort  to  ensure 
that  the  new  Administration  heard  the 
views  of  all  interested  parties,  the    '    - 
Department  published  a  "notice  of 


written  comment  period  and  informal 
public  hearing"  (58  FR  38176),  inviting 
testimony  and  written  comments  on  the 
impact  on  consumers  of  the  following 
four  provisions  of  the  final  rule: 

ksue  1 

Section  3500.1 4(gK2)(ii),  which 
provides  that  RESPA  Section  8  does  not 
prohibit  "an  employer's  payment  to  its 
own  employees  for  any  referral 
activities  •  *  •."  (Hereafter,  this  issue 
is  referred  to  as  the  "employer- 
employee  exemption"  or  "Issue  1".) 

Issue  2 

Section  3500.14(g)(2)(iii),  which 
provides  that  Section  8  of  RESPA  does 
not  prohibit  "any  payment  by  a 
borrower  for  computer  loan  origination 
services,  as  long  as  the  disclosure  set 
forth  in  Appendix  E  of  [the  final  rule] 
is  provid«l  the  borrower."  (Hereafter, 
this  issue  is  referred  to  as  the  "computer 
loan  origination  (CLO)  exemption"  or 
"Issue  2".l 

Issue  3 

Section  3500.13(b)(2).  which  provides 
that  "in  determining  whether  provisions 
of  State  law  or  regulations  concerning 
controlled  business  arrangements  are 
inconsistent  with  RESPA  or  this  part, 
the  Secretary  may  not  construe  those 
provisions  Aat  impose  more  stringent 
limitations  on  controlled  business 
arrangements  as  inconsistent  with 
RESPA.  as  long  as  they  give  more 
protection  to  consumers  and/or 
competition."  (Hereafter,  this  issue  is 
referred  to  as  "preemption  policy"  or 
"issue  3".) 

Issue  4 

Section  3.500.15(b)(1),  which  provides 
for  a  "written  disclosure  in  controlled 
business  situations,  in  the  format  of  the 
Controlled  Business  Arrangement 
Disclosure  Statement  set  forth  in 
appendix  D  of  this  part"  of  certain 
ixiformation  regarding  the  ownership 
and  financial  relationships  between 
referring  and  referred-to  parties,  and  for 
certain  timing  and  other  methods  for 
disclosure.  (Hereafter,  this  issue  is 
referred  to  as  "controlled  business 
disclosure  policy"  or  "Issue  4".) 

At  a  pubUc  hearing  held  on  August  6. 
1993.  at  the  General  Services 
Administration  (GSA)  Auditorium  in 
Washington.  DC.  all  36  parties  who  had 
requested  to  testify  did  so.  Twenty-two 
witnesses  opposed  provisions  of  the 
rule  and  14  witnesses  supported 
provisions  of  the  rule.  The  Department 
also  received  1,553  written  comments.' 


Of  the  1,526  comments  reviewed,  1,148 
comments  opposing  provisions  of  the 
final  rule  were  received  from  mortgage 
lenders,  or  State  or  regional 
organizations  representing  mortgage 
lending  professionals;  consumer 
organizations;  3  Federal  agencies;  and. 
in  both  combined  comments  and 
separately,  several  Stale  Attorneys 
General.  An  additional  325  critical 
comments  were  received  from  law  firms 
and  title  insurance  companies.  Twenty- 
four  comments  were  wholly  or  generally 
supportive  of  the  final  rule,  including 
comments  from  individuals  and 
organizations  in  real  estate-related 
industries,  lenders  or  title  insurance 
providers,  real  estate  brokers,  a  builder, 
and  the  Federal  Reserve  Board.  The 
remainder  of  the  comments  were  not 
characterized. 

III.  The  Secretary's  Position:  A  Brief 
Summary 

Based  on  a  complete  review  of  the 
substantive  argtunents  in  support  of  and 
in  opposition  to  the  final  rule  provided 
in  the  testimony  at  the  August  6, 1993. 
hearing;  the  written  comments  received; 
and  a  review  of  the  RESPA  statute,  its 
purpose,  and  its  history,  the  Department 
reached  certain  conclusions  about  its 
policy  objectives  on  Issues  1—4,  set  forth 
above.  The  Department  therefore 
proposes  to  amend  the  final  rule  as 
described  below.  Recognizing  the  rapid 
evolution  of  technology  and  business 
practices,  the  Department  beUeves  that 
development  of  the  final  rule  will 
require  additional  collateral  information 
about  how  certain  details  of  this 
proposal  will  woii;  in  practice  and 
whether  these  details  will  further  the 
Department's  policy  objectives. 
Therefore,  the  Department  has 
developed  a  series  of  questions  about 
specific  aspects  of  the  proposal  and  asks 
commenters  to  offer  any  information 
they  may  have  about  how  the  rules 
would  work.  These  questions  are 
detailed  throughout  this  preamble. 

The  following  are  the  Department 's 
policy  objectives  in  addressing  each 
issue  and  the  Department's  conclusions 
as  set  forth  in  the  proposed  rule: 

A.  Issue  I:  The  Employvr-Employve 
Exemption 

(1)  HUD's  obfectjve.  Controlled 
business  arrangements  and  so-called 
"one-stop  shopping"  may  offer 
consumers  s^ificant  benefits  inchidin;.^ 
reducing  time,  complexity,  and  costs 
associated  with  settlements.  If  they  do, 
the  market  should  produce  incentives 
for  the  creation  of  controlled  business 


<  A  total  of  1.S53  comments  were  officially  logged 
in  by  Ihe  Department's  Rules  Docket  Clerk.  More 


than  two  dozen  were  duplicates,  leaving  1.520 
unduplicaipfl  comments. 
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arrangements  withbut  HUD  authorizing 
incentive  paynient$  (otherwise 
impermissible  un(fer  RESPA)  to 
encourage  these  aitangements. 
However,  HUD  cannot  scrutinize  every 
aspect  of  the  ^nancial  relationship 
between  interrelated  companies. 
Therefore,  HUD's  objective  is  primarily 
to  prohibit  compensation  for  business 
development  for  r^ated  entities  at  a 
point  when  that  copipensation  has  the 
greatest  potential  for  overwhelming  the 
other  considerations  that  go  into 
business  referrals,  e.g.,  lor^-term 
customer  satisfaction. 

(2)  HUD  Propositi-  (a)  The  exemption 
imder  the  final  rul«  permitting 
employers  to  pay  their  own  employees 
referral  fees  is  proj  osed  to  be 
withdrawn.  Under  this  proposal,  no 
employee  of  a  com  pany  may  be  paid 


Dr  referrals  to  an 
This  proposal  is 

lent's  view  that  the 
lie  final  rule  was  too 


referral  fees,  even 

affiliate  company. 

based  on  the  Deps 

exemption  under  i 

expansive  and  coirjpromised  the 

statute's  purpose  of  protecting  the 

consumer  from  being  referred  for 

settlement  services!  based  on  financial 

gain  to  the  referrerj  rather  than  on  the 

highest  quality  and  best  price  of  the 

services. 

(b)  In  the  interes  of  avoiding  undue 
interference  with  t  le  internal  operations 
of  controlled  busin  »sses,  which 
Congress  has  concljuded  are  permitted 
business  arrangements  under  RESPA, 
the  proposed  rule  \  /ould  allow  the 
payment  of  bonuse  5  and  compensation 
to  managerial  emp^)yees  in  controlled 


businesses  for  such 


generation  of  busin  ess  among  affiliates; 
provided,  however  that  the 
compensation:  (i)  Ii ;  not  tied  on  a  one- 
to-one  basis  or  calc  ulated  as  a  multiple 
of  the  number  or  v(  ilue  of  any  referrals; 
and  (ii)  these  empl  jyees  do  not 


routinely  deal  with 


B.  Issue  2.  Computi  nized  Loan 
Origination  Systen  s 

[1)  HUD'S  Objective 
and  witnesses  at  thp 
demonstrated  that 
confusion  concerning 
Deptulment's  authority 
regulate  CLOs.  Thii  s 
first  objective  in  this 
what  the  RESPA 
do.  (See  section  be 
legal  framework  foi 
payments  for  CXO 
the  Secretary  wishes 
exploration  and 
especially  when 
may  provide  infon^ation 
better  inform 
the  largest  and  mo^ 
transactions  in  the!  r 


purposes  as  the 


the  public. 


The  comments 
public  hearing 
here  is  some 
the  scope  of  the 

under  RESPA  to 
the  Department's 
area  is  to  clarify 
can  and  cannot 
ow  describing  the 
analysis  of 
I  services.)  In  addition, 
to  encourage  the 
of  new  technology, 
new  technology 
and  services  to 
about  one  of 
complex  financial 
lives,  thus  allowing 


rules 


USIJ 


the 


consv  mers 


the  consumers  to  be  more  effective 
shoppers.  However,  the.  use  of  that 
technology  does  not  justify  increasing 
the  cost  of  mortgage  loan  originations 
when  the  technology  does  not  provide 
meaningful  information  otherwise 
available  without  charge,  or  when  there 
is  no  additional  convenience,  clarity,  or 
other  benefit. 

(2)  HUD  Proposal.  The  final  rule 
would  be  amended  to  define  a  CLO  and 
to  provide  that  payments  made  by 
borrowers  to  CLO  operators  for  use  of  a 
qualified  CLO  are  exempt  from  RESPA 
scrutiny.  The  definition  would  set  forth 
reasonable  requirements  for  qualified 
CLO  systems  for  access,  lender- 
neutrality,  and  disclosiu«  to  consiuners. 
Systems  that  fall  outside  the  exemption 
would  have  to  meet  the  basic  test  of 
Section  8  of  RESPA  that  the  borrower's 
payments  be  for  goods  or  facilities 
actually  furnished  or  for  services 
actually  performed. 

C.  Issue  3:  Preemption 

There  are  no  proposed  changes  to  the 
preemption  provisions.  The  Secretary 
has  concluded  that  change  to  these 
provisions  is  not  warranted  at  this  time. 

D.  Issue  4:  Controlled  Business 
Disclosure  Form 

The  rule  would  be  amended  to  add  an 
acknowledgement  provision  on  the 
controlled  business  disclosure  form  and 
to  make  other  small  revisions. 

rv.  Discussion  of  Comments 

A.  Commenters  Opposing  the  1992 
Revised  RESPA  Rule 

The  following  summarizes  the  nature 
of  the  commenters  and  comments 
opposing  and  supporting  provisions  on 
which  HUD  invited  comment  in  its  July 
6. 1993,  notice  (58  PR  38176),  as  well 
as  the  positions  taken  in  this  proposed 
rule.  In  general,  commenters  were 
responsive  to  the  notice's  invitation  and 
focused  their  remarks  on  the  four 
identified  provisions  of  the  rule.  A  few 
comments  raised  other  issues 
concerning  the  final  rule,  but  the  focus 
of  the  hearing  and  request  for  comments 
was  the  four  specific  areas  listed.  This 
proposed  rule  deals  only  with  the  four 
issues  on  which  comment  was  invited. 

Eleven  hundred  forty-eight 
commenters  opposed  provisions  of  the 
final  rule.  Commenters  included 
mortgage  lenders,  realtors,  and  State  or 
regional  organizations  representing 
mortgage  lending  professionals.  The 
Department  received  an  additional  325 
comments  critical  of  the  rule  from  law 
firms  and  title  insurance  providers. 
Opposition  was  also  expressed  by  six 
national  organizations  representing 


elements  of  the  mortgage  finance  or  title 
insurance  industries,  two  national 
consumer  organizations,  an  economist,  a 
legal  aid  society,  a  real  estate 
consultant,  a  law  student,  and  four 
commenters  whose  professional  interest 
could  not  be  ascertained.  A  few  national 
or  regional  computer  service  providers 
also  commented  on  the  rule. 

Finally,  3  Federal  agencies — the 
Federal  Reserve  Board,  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
and  the  Office  of  Thrift  Supervision — 
submitted  comments  on  the  final  rule, 
and  4  opposition  comments  were 
received  bom  State  Attorneys  General, 
including  1  comment  representing  the 
unified  position  of  the  Attorneys 
General  of  16  States. 

B.  Commenters  in  Support  of  the 
Revised  RESPA  Rule 

Comments  wholly  or  generally 
supportive  of  the  final  rule  were 
received  from  24  individuals  and 
organizations  engaged  in  real  estate- 
related  industries,  including  15  lenders 
or  title  ins\iranc8  providers;  6  real  estate 
brokers  or  agents;  an  organization 
composed  of  controlled  businesses, 
including  realtors,  which  was  formed  in 
part  to  support  the  final  rule  (RESPRO); 
a  builder;  and  the  Federal  Reserve.^ 

C.  Summary  of  the  Comments 

In  the  ensuing  discussion,  argiunents 
presented  by  the  commenters  related  to 
these  four  issues  will  be  summarized 
under  the  four  issue  headings.  When 
commenters  have  asserted  related 
argiunents  affecting  the  disposition  of 
two  or  more  of  these  issues,  those 
comments  will  be  mentioned  in  the 
course  of  discussing  the  issue  that  HUD 
perceives  to  be  the  core  argiunent  made 
by  the  particular  commenter. 

(1)  Issue  1:  The  Employer-Employee 
Exception 

The  employer-employee  exception 
provision  in  §  3500.14(g)(2)(ii)  of  the 
final  rule — allowing  "an  employer's 
payment  to  its  own  employees  for  any 
referral  activities  *  *  *" — was  the 
subject  of  more  adverse  comment  than 
any  other  issue  raised  by  the  July  6, 
1993,  notice. 

Hundreds  of  lenders,  attorneys,  and 
settlement  agents  objected  to  the  rule's 
provision  permitting  employer 
payments  to  employees  for  "referral 


2  Support  for  portions  of  tbe  final  rule  was  also 
expressed  in  scattered  comments  received  bom 
individuals  and  businesses  writing  to  criticize  other 
specific  features.  The  only  issue  receiving  an 
appreciable  amount  of  positive  comment  from 
critics  of  the  rule's  other  features  was  Issue  number 
4  of  the  )uly  6  notice — the  controlled  business 
disclosure  form. 
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activities".  Objections  were  focused,  in 
large  part,  on  what  commenters 
perceived  as  the  anticompetitive  effect 
of  permitting  refarral-based  pavinents. 
Additionally,  the  Mortgage  Bankers 
Association,  sixteen  State  attorneys 
general,  and  a  large  number  of  other 
institutional  and  individual  commenters 
saw  the  referral  pajment  provision  as 
being  directly  contrary  to  the  RESPA 
statute,  or,  at  a  minimtmi,  as 
contravening  statutory  intent. 

The  supporting  commenters  cited  the 
desirability  of  vertical  integration  and 
the  difficulty  in  enforcing  employer- 
employee  arrangements  when  the 
employer  coatr^ed  all  of  the  relevant 
documentation. 

(a)  "Anticompetitive" Arguments 
Against  Referral  Payments.  The  central 
argument  raised  by  numerous 
commenters,  including  the  combined 
comments  of  attorneys  general  of  several 
States,  was  that  referral  payments  w^re 
a  breach  of  the  tnist  of  prospective 
home  purchasers,  particularly  in 
transactions  involving  real  estate  agents 
and  affiliated  companies: 

Consumers  expect  to  be  treated  fairly  by 
their  real  estate  agents  and  therefore  trust 
tiiat  a  refaRal  to  a  settlamsot  service  provider 
is  based  solely  on  their  agent's  knowledge  of 
compar^ve  prices  and  service  features. 
When  then  was  no  financial  incentive  for  the 
(Keai  estate  agent],  consumers  were  justified 
in  thinking  that  they  were  referred  to  a 
settlement  service  provider  because  that 
provider  offered  good  service  at  a  reasonable 
price,  not  because  the  agent  received  a   - 
payment  in  exchange  for  the  refenal.  This  is 
no  longer  the  csae. 

Comments  of  State  Attorneys  General 

Referral  payments,  commenters 
repeatedly  pointed  out.  permit  vertically 
integrated  real  estate  companies  to 
provide  financial  incentives  to  their 
employees  to  make  all  s^lement 
service  refarrals  to  affiliated  companies. 
As  a  result,  settlement  service  providers 
tied  to  a  real  estate  company  are 
"insulated  from  ccMnpetition  on  prices 
and  services." 

RESPA  was  adopted,  one  commenter 
observed,  because  of  Congress" 
recognition  that  the  very  nature  of  the 
real  estate  transaction  is  arcane  and 
cumbersome,  and  that  the  typical 
consumer  lacks  any  comparable 
economic  experiences.  The  Consumers 
Federation  of  America  (CFA)  noted  that 
the  consiuner  has  traditionally  relied  for 
assistance  on  the  real  estate  broker  (who 
ordinarily  is  an  agent  of  the  seller)— a 
person  in  "a  highly  privileged  position 
of  influence  over  the  consumCT  *  *   *." 
CFA  concluded  that  RESPA  evidences 
congressional  recognition  that  this 
influence  can  be  easily  abused  for 
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activities**.  Objections  were  focused,  in 
large  part,  on  what  commenters 
perceived  as  the  anticompetitive  effect 
of  permitting  refarral-based  payments. 
Additionally,  the  Mortgage  Bankers 
Association,  sixteen  State  attorneys 
general,  and  a  large  n\imber  of  other 
institutional  and  individual  commenters 
saw  the  referral  pajTnent  provision  as 
being  directly  contrary  to  the  RESPA 
statute,  or,  at  a  minimtim,  as 
contravening  statutory  intent. 

The  supporting  commenters  cited  the 
desirability  of  vertical  integration  and 
the  difficulty  in  enforcing  employer- 
employee  arrangements  when  the 
employer  contr^ed  all  of  the  relevant 
documeatation. 

(aj  "Anticompetitive" Arguments 
Against  Refetral  Payments.  The  central 
argument  raised  by  numerous 
commenters,  including  the  combined 
commeats  of  attorneys  general  of  several 
States.  «vss  that  refisrral  payments  w^re 
a  breach  of  the  trust  of  prospective 
home  purchasers,  particularly  in 
transactions  involving  real  estate  agents 
and  affiliated  companies: 

Consumers  expect  to  be  treated  fairly  by 
their  real  estate  agenti  and  therefore  trust 
that  a  lefafral  to  a  seTtlemenl  service  pro%afier 
is  based  solely  on  their  agent's  knowledge  of 
comper^ye  prices  and  service  features. 
When  theta  wm  no  financial  incentive  for  the 
(raal  estate  aigeiit].  consumers  were  justified 
in  thinking  that  they  were  refieired  to  a 
settlement  service  provider  because  that 
provider  offered  good  service  at  a  reasonable 
price,  not  because  the  agent  received  a   - 
payment  in  exchange  for  the  referral.  This  is 
no  longer  the  case. 

Comments  of  State  Attorneys  General 

Referral  payments,  conunenters 
repeatedly  pointed  out,  permit  vertically 
integrated  real  estate  companies  to 
provide  financial  incentives  to  their 
employees  to  make  all  s^tlement 
service  referrals  to  affiliated  companies. 
As  a  result,  settlement  service  providers 
tied  to  a  real  estate  company  are 
"insulated  from  competition  on  prices 
and  services." 

RESPA  was  adopted,  one  commenter 
observed,  because  of  Congress" 
recognition  that  the  very  nature  of  the 
real  estate  transaction  is  arcane  and 
cumbersome,  and  that  the  typical 
consumer  lacks  any  comparable 
economic  experiences.  The  Consumers 
FederatitM}  of  America  (CFA)  nt^ed  that 
the  consiuner  has  traditionally  relied  for 
assistance  on  the  real  estate  broker  (who 
ordinarily  is  an  agent  of  the  seller) — a 
person  in  **a  highly  privileged  position 
of  influence  over  the  consumCT  *  *  *." 
CFA  concluded  that  RESPA  evidences 
congressional  recognition  that  this 
influence  can  be  easily  abused  for 


broker  self-gain  at  the  material  expense 
of  consumers. 

The  Mortgage  Bankers  Association 
(MBA)  and  other  commenters  remarked 
that  in  the  thsenos  of  refierral  fees,  reel 
estate  agents  may  be  expected  to  afford 
good  advice  to  home  buyers.  The  real 
estate  agent  has  an  incentive  (the 
prospect  of  a  sales  commission,  as  well 
as  potential  business  referrals  and 
repeat  business)  to  send  a  buyer  to  a 
lender  offering  the  best  combination  of 
service  and  price.  However,  when  the 
person  makitig  the  referral  has  another 
motive — a  direct  financial  interest — it 
becomes  less  dear  that  the  agent  or 
broker's  referral  vrill  be  made  with  the 
best  inteiests  of  the  home  buyer 
uppermost,  the  MB.\  asserted. 

According  to  its  opponents,  the 
principal  consequences  of  the  employer- 
employee  exemptioo  were: 

(i)  Failure  to  refer  home  buyers  to 
lenders  and  other  settlement  service 
providers  that  pro\ide  the  best  ser\'ice 
and  pricer.  and 

(iij  Ultimate  reduction  or  elimination 
of  competition  in  the  industry,  brought 
about  by  "unfair  competition"  driving 
out  small,  independent  settlement 
service  providers. 

CFA  echoed  the  arguments  of  lenders, 
attorneys,  and  title  insurance  providers 
who  repeatedly  asserted  that  home 
buyers  lacked  the  experience  to  be 
sophisticated  consumers: 

For  better  or  worse,  consumers  are  simply 
not  e&ctira  financial  services  shoppers 
*   *   *.  Since  there  is  no  possibility  of  one- 
stop  shopping  because  the  consumer  is  not 
shopping,  the  core  claim  of  consumer  benefit 
offered  by  controlled  business  arrangement 
advocates — consumer  choice — crumbles 
under  the  w«tght  of  economic  reality  *  *  *. 

Although  shopping  may  not  be  occurring, 
there  is.  moetheless,  the  profound 
opjjortunity  for  "reverse  competition'  created 
by  a  captive  market  willing  to  pey  higher- 
than-market  prices.  What  this  rule 
champions  is  not  one-«top  shopping,  but. 
rather,  one-stop  pick-pocketing  of  the 
consimier  through  the  multi -layers  of  a 
diversified  financial  services  holding 
company.^ 

Commenters  opposed  to  referral 
payments  were  not  persuaded  by 
arguments  in  the  1992  final  rule  in 
support  of  permitting  employer- 
employee  referrals.  "What  matters,"  one 
commenter  said,  "is  not  that  the 
payment  is  going  from  employer  to 
employee  •  •  •  (but)  that  there  is 
payment  for  a  raw  referral,  creating  the 
ver}'  anti-competitive  and  anti- 


'CFA  cited  and  charaeierired  a  report 
commissioned  by  HUD  frm  Paat  Marwick  in  19S0 
as  finding  thai  two.Uilrd«  of  borne  buyers  included 
in  that  sample  did  oo  "ibopplog"  at  all  ibf  a  lander, 
and  that  more  than  60  percent  failed  to  "shop"  for 
soltlemeni  services. 


consumer  financial  irK»ntive  Section  8 
(of  RESPA)  vras  intended  to  eliminate." 

(b)  Leg/al  Arguments  Against  Referral  ' 
Payments.  Many  of  the  same 
commenters  who  opposed  referral 
pa^'ments  on  poUcy  or  economic 
grounds  also  argued  that  permitting 
employer-employee  payments  for 
referrals  directly  violated  the  RESPA 
statute.  CTFA,  after  characterizing  the 
events  that  led  to  the  Coi^gress'  1983 
controlled  business  arrangement 
amendments  to  RESPA,  asserted  that  the 
Congress'  clear  intent  was  to  permit 
controlled  business  arrangements  "only 
under  certain  specific  conditions."  The 
final  rule,  CFA  claimed,  "grossly 
exceeds  any  reasonable  interpretation  of 
statutory  authority,  and  •   •  •  has 
returned  the  settlement  service 
marketplace — or  at  least  the  controlled 
business  arrangement  market — to  the 
pre-RESPA  era  of  anti-consumer  and 
anti-competitive  brokerage  steering." 

MBA  and  other  commenters  observed 
that  Section  8(c)(4)(C)  of  RESPA  states 
that  controlled  business  arrangements 
are  permissible  as  long  as  "the  onfy 
thing  of  value  that  is  received  from  the 
arrangement,  other  than  payments 
permitted  under  this  subsetrtion,  is  a 
retiun  on  the  ownership  interest  or 
franchise  relationship."  MBA  argued 
that  because  the  final  rule  permits 
employees  to  receive  a  "bonus"  when 
they  refer  settlement  business  to 
affiliates,  the  rule  "fails  to  give  effect  to 
the  plain  language  of  the  statute." 

(cj  Arguments  In  Support  of  the 
EmphyTr-Employee  Exception.  Several 
institutional  commenters,  along  with 
real  estate  brokers,  lenders,  insurance 
companies,  and  vertically  integrated 
real  estate  servic*  providers,  expressed 
support  for  the  employer-employee 
exc«ption  provided  for  in 
§  3500.14(g)(2)(ii)  of  the  final  rule. 

The  Director  of  the  Consumer  and 
Communit},-  Affairs  Division  of  the 
Federal  Reserve  System  supported  the 
rule's  exemption  for  employer  payments 
to  its  own  employees  for  referral 
senices,  saying  that  it  is  a  "legitimate 
expectation"  that  an  employee  would 
make  referrals  for  the  employer  and  be 
compensated  for  the  referrals. 
Prohibiting  payment  for  referrals,  the 
Federal  Reserve  spokesperson  said, 
would  prove  difficuh  fiiom  an 
enforcement  standpoint,  since 
examiners  would  then  be  required  to 
review  employer  bonus  and  salary 
poUcies  to  determine  whether 
compensation  wras  based  on  general 
performant».  or  whether  it  included 
payments  for  referrals. 

The  Federal  Reserve  spokesperson 
also  expressed  a  concern  related  to  the 
Community  Reinvestment  Act  of  1977 
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(12  U.S.C.  2901  et  se<^.)  and  to  the 
Federal  Reserve's  efforts  to  encourage 
banks  to  refer  business  to  community- 
based  lenders:  { 

*  •  •  A  bank  may  suaport  these  efforts  by 
rewarding  employees  for  referring  potential 
applicants  who  have  not  previously 
considered  the  [Coramujiity  Reinvestment 
tai;get]  bank  an  accessible  community  lender. 
An  adverse  interpretatiob  by  HUD  of  this 
provision  could  be  detri|nental  to  future 
innovations  and  develoc 
lending. 

The  Real  Estate  Seri^ices  Providers 
Council  (RESPRO)  pointed  out  that  the 
November  2, 1992,  rule  makes  clear  that 
employer  payments  to  employees 
cannot  be  reimbursed  by  the  party 
receiving  the  referral,  |or  that  employer 
payments  cannot  be 
nonemployees. 

The  Consumer  Banl 
(CBA).  although  genet 
the  final  rule,  urged 
by  expanding  the  exei 
referral  fee  prohibitioi 
payment  for  referrals 
affiliated  businesses, 
such  an  expansion,  CI 
structure  of  the  institi 
determine  whether  anj employee  could 
receive  a  payment  for  referrals.  CBA 
urged  that  the  difference  in  the  legal 
treatment  of  a  referral  payment  based  on 
the  internal  structure  i  »f  a  banking 
organization  lacks  anji  policy 
justification. 

Other  commenters  s  sked  for 
expansion  of  the  empl  oyer  payments 
principle  to  allow  enti  lies  with  common 
ownership  to  pay  refeiral  fees  to 
affiliated  companies. 

(d)  The  Proposed  Ri  le's  Position  on 
the  Employer-Employi  e  Exception.  The 
Department  reviewed  lie  extensive 
history  relating  to  thisjissue,  including 
the  history  of  the  controlled  business 
arrangements  amendment  to  RESPA.  In 
enacting  Section  8  of  RESPA  in  1974, 
Congress  prohibited  all  fees,  kickbacks, 
or  things  of  value  for  tne  referral  of       \ 
settlement  service  bus  ness.  The  statute, 
as  originally  enacted,  (  id  not  address 
referrals  of  business  to  affiliated 
companies. 

In  1980,  the  case  of  i  Zoldwell  Banker 
v.  Department  of  Insmance  (102 
Cal.App.3d  381  (2d.  D  st.  1980))  reached 
the  courts.  In  that  case  the  California 
Insurance  Commissioner  refused  to 
grant  a  hcense  to  a  wh  )lly  owned 
subsidiary  of  a  real  est  ite  company  to 
act  as  a  title  insurer.  T  le  denial  was 
based  on  a  concept  of  estriction  of 
trade.  This  case  drew  HUD  and 
congressional  attention  to  whether  this 
or  similar  controlled  b  isiness 
arrangements  might  vi  jlate  Federal  law. 
On  July  24, 1980,  HUT  issued  an 


Interpretive  Rule  (subsequently 
withdrawn)  that  stated  that  "controlled 
business  arrangements  may  be  a 
violation  of  Section  8."  (49  FR  49360; 
withdrawn  on  May  18, 1982,  47  FR 
21304.).  Two  days  of  congressional 
hearings  were  held  on  September  15 
and  16, 1981,  and,  in  1983,  Congress 
enacted  the  "controlled  business 
arrangement"  amendment  to  RESPA. 

The  1983  controlled  business 
arrangement  amendment  represented  a 
compromise  between  those  who  wanted 
no  restrictions  on  the  ability  of  real 
estate  settlement  service  professionals  to 
refer  settlement  service  business  to 
entities  with  which  they  had  an 
ownership  interest  and  those  who 
wanted  a  blanket  prohibition  against 
such  referrals.  The  compromise  (see 
H.R.  Report  97-532,  at  page  52)  made 
clear  that  controlled  business 
arrangements  do  not  violate  RESPA — 
allowing  affiliated  entities,  such  as  real 
estate  professionals,  to  refer  settlement 
business  to  related  entities — provided 
that  specified  disclosure  requirements 
and  safeguards  are  satisfied,  including: 
(1)  A  requirement  that  the  relationship 
between  the  provider  of  settlement 
services  and  the  person  making  the 
referral  be  disclosed,  along  widi  the 
estimated  charges  of  the  provider;  (2)  a 
bar  against  the  required  use  of  a 
particular  provider,  except  under 
certain  specified  exceptions  under 
Section  8;  and  (3)  a  bar  against  anything 
of  value  being  received  by  the  referring 
party,  beyond  a  return  on  ownership 
interest  or  fi-anchise  relationship  or 
payments  otherwise  permissible  under 
Section  8(c)  of  RESPA. 

Between  the  enactment  of  the  1983 
amendments  to  RESPA  and  the  issuance 
of  the  1992  final  rule,  HUD  had  issued 
several  informal  legal  opinions 
concerning  the  extent  to  which 
employers  could  pay  referral  fees  to 
employees.  The  opinions  made  clear 
that  bona  fide  full-time  employees  could 
be  compensated  for  generating  business 
for  their  own  employers,  as  this  would 
be  within  the  scope  of  their 
employment.  These  opinions  also  made 
clear  that  uncompensated  referrals  to 
affiliated  companies  were  not 
prohibited.  These  opinions  did  not, 
however,  broadly  approve 
compensation  to  all  employees  for 
referrals  to  affiliated  companies.  In  the 
circumstances  addressed  by  HUD 
informal  opinions  prior  to  the  final  rule, 
the  permissibility  of  compensation  of 
employees  for  referral  related  activities 
depended  upon  the  structure  of  the 
affiliated  companies  or  on  whether  the 
employees  were  acting  within  the  scope 
of  their  employment. 


The  1992  final  rule  went  beyond  any 
of  these  previous  positions  and  created 
an  exemption  for  any  and  all  employer 
payments  to  its  own  employees  for 
referrals  of  business,  including  referrals 
to  affiliated  companies.  The  final  rule 
only  retained  the  stricture  that  the 
company  receiving  the  settlement 
business  could  not  directly  or  indirectly 
compensate  anyone  for  such  business. 
Although  the  rule  did  not  limit  this 
exemption  to  controlled  businesses,  the 
exemption  has  little  utility  for  entities 
other  than  affiliated  companies,  since  it 
is  imlikely  that  an  employer  would  pay 
its  own  employees  for  making  referrals 
to  imrelated  individuals  or  companies. 
The  preamble  of  the  final  rule  set  forth 
the  position  that  pajments  from  an 
employer  for  referrals  were  exempt  from 
Section  8  because  a  business  entity  acts 
through  its  employees;  the  action  of  the 
employees  is  not  sufficiently  distinct 
from  the  action  of  the  employer  to 
provide  the  requisite  plurafity  of  actors 
needed  to  idolate  Section  8.  Although 
the  rule  permitted  an  employer  to 
compensate  its  own  employees  for 
referrals,  it  indicated  that  if  the 
company  receiving  the  referral 
reimbursed  the  employer  or  the 
referring  employees.  Section  8  of  RESPA 
would  be  violated. 

Entities  critical  of  the  1992  final  rule 
have  characterized  the  provision 
permitting  employers'  payments  to  their 
own  employees  for  referrals  as  broadly 
sanctioning  referral  pay-ments.  Trade 
and  business  press  have  &«quently 
restated  this  position  without 
examination.  Also,  the  Department's 
attention  has  been  drawn  to  a  number 
of  advertisements  and  mailings  in 
which  various  companies  have  cited 
RESPA  as  authority  for  bogus  or  sham 
programs  under  which  fees  may  be  paid 
to  individuals  who  will  become 
"employees."  While  the  final  rule  did 
not  permit  sham  arrangements,  neither 
did  it  adequately  clarify  the  extent  of 
the  exemption. 

Following  a  full  consideration  of  the 
testimony  and  comments,  the  Secretary 
has  concluded  that  the  1992  final  rule's 
employer-employee  exemption  was  too 
broad.  Accordingly,  the  Secretary 
proposes  to  amend  the  final  rule  by 
withdra wring  the  exemption  set  forth  in 
§  3500.14(g)(2)(ii)  of  that  rule.  This 
amendment  will  have  the  effect  of 
providing  that,  while  an  employer  may 
compensate  its  own  bona  fide 
employees  for  the  generation  of  its  own 
business,  all  compensation  for  referrals 
to  outside  entities,  including  affiliates, 
will  be  prohibited  under  RESPA. 

In  addition  to  withdrawing  the 
exemption,  the  proposal  clarifies 
specifically  when  compensation  to 


employees  runs  afoul  of  the 
requirements  of  RESPA.  The  rule 
provides  that: 

(i)  No  employee  or  agent  may  receive 
compensation  from  his  or  her  employer 
or  any  other  source  when  the 
compensation  is  tied  on  a  one-to-one 
basis  to,  or  is  calculated  as  a  multiple 
of  the  number  or  value  of,  referrals  of 
business  to  an  affiliated  entity;  and 

(ii)  The  compensation  of  agents  or 
employees  who  routinely  are  in  direct 
contact  with  the  consumer  may  not  be 
based  in  whole  or  in  part  on  the  value 
or  number  of  referrals  made  to  affiliated 
entities. 

These  two  clarifications  are  designed 
to  minimize  any  incentive  that  a  person 
in  a  position  to  make  or  influence  a 
referral  might  have  to  make  a  referral 
based  on  his  or  her  own  financial 
interests.  Clearly,  compensation 
calculated  as  a  multiple  of  the  number 
or  value  of  referrals  creates  a  powerful 
incentive  to  make  referrals  that 
maximize  one's  own  compensation. 
Similarly,  agents  or  employees  who 
ordinarily  are  in  direct  contact  with  the 
consumer  may  be  influenced  in  making 
referrals  if  their  overall  performance  is 
measured  and  compensation  is  set,  even 
in  part,  based  on  the  number  or  value 
of  referrals  to  affiliated  entities.  The 
proposal  makes  clear  that  RESPA 
prohibits  such  compensation.  By 
withdrawing  the  broad  exemption,  the 
potential  for  conflict  of  interest  by  those 
persons  making  referrals  is  reduced, 
increasing  the  possibility  of  true 
competition  among  settlement  service 
providers  based  on  the  cost  and  quality 
of  the  services  provided. 

MostTacets  of  the  settlement  services 
business  are  very  competitive,  and  the 
Secretary  wants  to  assure  that  the  rule 
does  nothing  to  harm  this 
competitiveness.  The  provisions  set 
forth  above  that  would  clarify  how 
RESPA  affects  employee  compensation 
can  be  enforced  and  will  not  require 
HUD  to  interfere  imduly  with  the 
internal  operations  of  controlled 
business  arrangements.  Because 
Congress  has  clearly  ruled  on  the 
acceptabihty,  with  conditions,  of 
controlled  business  arrangements,  thB    . 
role  of  the  Department  is  not  to  i 

encourage  or  discourage  controlled 
business  arrangements,  but  to  clarify 
what  activities  between  interrelated   i 
companies  a^e  permissible  or  not        ' 
permissible  under  RESPA. 

With  the  withdrawal  of  the 
exemption,  employees  of  controlled 
business  arrangements  could  continue 
to  send  consumers  to  affiliated 
companies,  but  they  may  be  more  likely 
to  exercise  independent  judgment 
reflecting  the  interests  of  the  consumer 
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employees  runs  afoul  of  the 
requirements  of  RESPA.  The  rule 
provides  that: 

(i)  No  employee  or  agent  may  receive 
compensation  from  his  or  her  employer 
or  any  other  source  when  the 
compensation  is  tied  on  a  one-to-one 
basis  to,  or  is  calculated  as  a  multiple 
of  the  niunber  or  value  of,  referrals  of 
business  to  an  affiliated  entity;  and 

(ii)  The  compensation  of  agents  or 
employees  who  routinely  are  in  direct 
contact  with  the  consumer  may  not  be 
based  in  whole  or  in  part  on  the  value 
or  number  of  referrals  made  to  affiliated 
entities. 

These  two  clarifications  are  designed 
to  minimize  any  incentive  that  a  person 
in  a  position  to  make  or  influence  a 
referral  might  have  to  make  a  referral 
based  on  his  or  her  own  financial 
interests.  Clearly,  compensation 
calculated  as  a  multiple  of  the  number 
or  value  of  referrals  creates  a  powerful 
incentive  to  make  referrals  that 
maximize  one's  own  compensation. 
Similarly,  agents  or  employees  who 
ordinarily  are  in  direct  contact  with  the 
consumer  may  be  influenced  in  making 
referrals  if  their  overall  performance  is 
measured  and  compensation  is  set,  even 
in  part,  based  on  the  number  or  value 
of  referrals  to  affiliated  entities.  The 
proposal  makes  clear  that  RESPA 
prohibits  such  compensation.  By 
withdrawing  the  broad  exemption,  the 
potential  for  conflict  of  interest  by  those 
persons  making  referrals  is  reduced, 
increasing  the  possibility  of  true 
competition  among  settlement  service 
providers  based  on  the  cost  and  quality 
of  the  services  provided. 

Most^acets  of  the  settlement  services 
business  are  very  competitive,  and  the 
Secretary  wants  to  assure  that  the  rule 
does  nothing  to  harm  this 
competitiveness.  The  provisions  set 
forth  above  that  would  clarify  how 
RESPA  affects  employee  compensation 
can  be  enforced  and  will  not  require 
HUD  to  interfere  imduly  with  the 
internal  operations  of  controlled 
business  arrangements.  Because 
Congress  has  clearly  ruled  on  the 
acceptability,  with  conditions,  of 
controlled  business  arrangements,  th?    . 
role  of  the  Department  is  not  to 
encourage  or  discourage  controlled 
business  arrangements,  but  to  clarify 
what  activities  between  interrelated 
companies  a^  permissible  or  not 
permissible  under  RESPA. 

With  the  withdrawal  of  the 
exemption,  employees  of  controlled 
business  arrangements  could  continue 
to  send  consumers  to  affiliated 
companies,  but  they  may  be  more  likely 
to  exercise  independent  judgment 
reflecting  the  interests  of  the  consumer 


if  the  inducement  of  referral-specific 
compensation  is  not  present. 

The  proposal  to  withdraw  the 
exemption  would  obviate  the  need  for  a 
full  examination  of  the  question  raised 
by  some  commenters  about  whether  the 
exemption  in  the  proposed  rule  is 
contrary'  to  the  statute,  particularly  since 
the  Department  has  decided  not  to 
withdraw  the  employer-employee 
exemption  without  notice-and-comment 
rulemaking.  In  any  event,  the 
Department  believes  the  exemption  in 
the  final  rule  would  be  legally 
sustainable,  because  of  the  broad 
exemption  authority  of  the  Secretary 
under  Section  19  of  RESPA. 

Pending  this  proposed  rule  becoming 
final,  the  existing  employer-employee 
exemption  remains  operational  and 
"employer  payments  made  in  accordance 
vnih  the  existing  RESPA  regulation  will 
not  be  treated  by  the  Department  as 
conduct  violative  of  the  RESPA  statute. 
However,  the  exemption  in  the  existing 
rule  is  only  available  for  employees,  not 
independent  contractors,  a  class  that, 
under  the  Internal  Revenue  Code, 
includes  most  real  estate  agents  and 
many  others  in  the  settlement  services 
business.  Those  persons  engaging  in 
sham  practices  in  an  attempt  to  avoid 
the  strictures  of  RESPA  are  not 
protected  under  the  1992  final  rule 
during  the  pendencv  of  these  revisions. 

(e)  Questions  ana  comments  on  this 
proposal.  The  Secretary's  proposal  on 
the  employer-employee  issue  seeks  to 
clarify  RESPA 's  consumer  protections 
while  avoiding  unnecessary  intrusion 
into  controlled  businesses.  The 
Secretary  intends  to  be  flexible  in 
finalizing  this  proposal  in  pursuit  of 
these  objectives.  To  assist  in  this 


(vi)  To  what  extent  do  you  believe 
that  the  prop.osal  will  result  in  increased 
competition  in  the  settlement  services 
industry? 

(vii)  If  you  disagree  with  the  approach 
embodied  in  the  proposal,  what, 
alternative  approaches  would  increase 
competition? 

(viii)  Do  you  believe  that  the  proposal 
will  adequately  protect  consumers  fi-om 
steering? 

(ix)  If  you  do  not  believe  the 
proposals  will  provide  adequate 
protection  from  steering,  what 
alternatives  would  provide  such 
protection? 

(x)  To  what  extMit  do  you  believe  the 
proposal  will  lead  to  cost  savings 
through  increased  efficiencies  in  the 
settlement  services  industry? 

(xi)  If  you  disagree  that  the  proposal 
will  lead  to  cost  savings,  what 
alternatives  would  you  suggest  to 
facilitate  efficiencies? 

In  promulgating  a  final  rule,  the 
Secretary  invites,  and  wrill  consider, 
economic  and  other  data  submitted  on 
the  effect  on  the  settlement  services 
industry  and  consumers  of  the 
Secretary's  and  other  proposals.  ^ 

(2)  Issue  2:  Computer  Loan  Origination 
Services  ("CLOs") 

(a)  Comments  Critical  of  the  CLO 
Provision.  The  final  rule's  revision  of 
the  RESPA  regulations  indicated  that 
payment  by  a  borrower  for  computer 
loan  origination  services  was  not 
'prohibited  by  RESPA  or  Regulation  X. 
"This  provision  also  drew  hundreds  of 
adverse  comments,  as  vyell  as  support 
from  several  commenters  responding  to 
the  Department's  July  6, 1993,  notice. 

Many  commenters  treated  the  CLO 


rulemaking,  the  Secretary  is  particularly  ^  '^sue  and  the  issue  of  referral  payments 
:_» »-j  ; •  .  '-'■'as  closely  related  concerns.  Computer 


interested  in  comments  containing 
responses  to  the  following  questions: 

(i)  To  what  extent  do  you  oelieve  the 
Secretary's  proposal  will  accomplish  the 
objectives  of  eliminating  compensated 
referrals  and  other  payments  that  pose 
the  greatest  dangers  to  consumers 
without  overwhelming  other  legitimate 
considerations  for  referrals,  such  as 
long-term  customer  satisfaction? 

(ii)  What  effect  will  the  proposal  have 
on  the  ability  of  firms  to  provide  high- 
quality  and  well-priced  ser\'ices  to 
consumers? 

(iii)  To  what  extent  do  you  believe  the 
proposal  vdll  unduly  interfere  with  the 
operations  of  controlled  businesses? 

tiv)  What  would  be  the  effect  of  any 
such  interference  (with  Che  operations  of 
controlled  businesses)  on  consumers? 

(v)  To  what  extent  do  you  believe  this 
proposal  will  interfere  with  legitimate 
business  development  programs  of 
affiliated  companies? 


loan  origination  services,  these 
commenters  claimed,  often  are  nothing 
more  than  thinly  disguised 
arrangements  for  the  referral  of 
settlement  services.  The  commenters 
argued  that  both  referral  payments  and 
superficial  or  nominal  CLO  services 
involve  the  "steering"  of  homebuyers  to 
a  limited  choice  of  service  providers.  A 
nimfiber  of  these  commenters  indicated 
their  belief  that  simple  disclosure  of  the 
fact  that  a  fee  is  being  charged  affords 
inadequate  protection  against  these 
dangers. 

The  Consumer  Federation  of  America 
(CFA)  entered  vigorous  objections  to  the 
borrower  fee  authorized  by  the  final 
rule.  "If  there  is  economic  value  to  the 
adoption  of  electronic  loan  origination 
technology.  CFA  believes  that  the 
marketplace  will,  on  its  own,  adopt  it. 
There  is  no  reason  why  the  consumer 
should  foot  the  bill  for  the  industry's 
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capital  investmentl"  The  CFA  asserted 
that  the  RESPA  stajtute  was 
"suspicious"  of  fe^  for  services  of 
unknown  ^r  questionable  value,  and  it 
ob)ected  to  any  "sanctioned  levy  against 
consumers  for  CLO  services." 

Several  commenters  expressed  their 
confusion  concerning  a  CLOrelated 
question  posed  to  the  public  in  the  July 
6, 1993,  notice.  The  question  presented 
was  whether  further  clarifications  or 
additional  conditions  regarding  CLOs 
are  needed  or  would  be  desirable  to 
protect  consumers^  particularly  if  any 
payment  for  the  CLO  service  comes 
directly  or  indirecthrfrom  a  tender 
(Emphasis  supplied.) 

Some  commenters  addressing  this 
issue  said  they  had  assumed  that  the 
final  rule  only  permitted  "customer- 
pay"  systems.  If  leader-pay  systems  are 
permissible,  these  tommenters  claimed, 
a  major  new  probletn  is  presented. 
Lender-pay  systems  are  especially  - 
dangerous  the  commenters  declared, 
because  Llc:  brokerls  financial  gain  and 
incentive  to  steer  niay  be  totally  hidden. 

A  significant  mi4ority  of  the 
commenters  (including  many  who 
otherwise  opposed  (features  of  the  final 
rule)  believe  that  cLo  services  are  the 
wave  of  the  future  and  that  computer- 
based  systems  proriise  real  benefit  to  - 
prospective  homebiryers.  These 
commenters,  howeier,  joined  with  other 
critics  of  the  CLO  {itjvision  in 
questioning  the  legitimaGy  of  linking 
CLO  systems  to  referral  fee 
arrangements.  Others  commenters 
objected  to  the  final  rule's  feilure  to 
assure  universal  access  to  CLOs  by 
lenders  doing  business  in  a  particular 
location.  Hundredsjof  comments — 
predominantly  from  lenders  and  related 
settlement  service  { roviders — urged  that 
a  comprehensive,  li  miting  definition  of 
CLO  servicf^s  be  ad(  led  to  the  rule. 

A  commenter  rep  resenting  an 
automated  service  ]  irovider  expressed 
his  fear  that  CLOs  operated  by  real 
estate  brokers  and  a  gents  could  be  used 
to  "display  finands  1  information  (about 
other  lenders)  infer  or  to  what  (the 
broker's  affiliate]  is  offering,  and  charge 
the  borrower  for  doing  it;  then  use  the 
CLO  fee  collected  for  payment  of 
'employee  compensation'  to  guide  the 
buyer  to  the  broker-cwTied  tide 
company,  closing  s4r\'ice,  insurance 
agency,  home  warranty  company,  and 
pest  control  company.  The  referral  fee 
will  not  come  fixim  the  normal  real 
estate  commission,  put  instead  each 
service  generates  sufficient  income  to 
pay  a  referral  fee  to  tapture  the  next 
service,  commenein  g  with  the  CLO  fee." 
The  commenter  furl  her  stated: 


Infbnnation  provided  through  technology 
is  not  only  valuable,  but  vital  given  todays 
complex  and  sophisticated  lending;  but,  to 
aUow  a  real  estate  broker  to  charge  a 
purchaser  for  providing  this  informaticm 
without  having  adequate  guidelines  in  place 
assuring  that  the  consumer  will,  in  fact, 
receive  informatioD  that  is  in  the  best  interest 
of  the  consumer  *  *  *  is  a  terrible  disservice 
to  the  consumer  *   *   *. 

Commenters  on  the  CLO  issue  had  an 
array  of  suggestions  for  revi»ng  the 
RESPA  regulations  to  limit,  expand,  or 
otherwise  control  the  use  of  bomebuyer- 
or  lender-compensated  CLO  services, 
and  to  add  suitable  definitions  of  the 
term  "CLO".  Among  these  suggestions 
were: 

(i)  Creating  an  (unspecified)  "market 
mechanism"  to  keep  CLO  fees 
reasonable  and  closely  related  to  the 
true  value  of  the  service  being 
performed; 

(ii)  Requiring  the  borrower  to  pay  for 
CLO  services  at  the  time  the  service  is 
being  provided  (a  niunber  of 
commenters  believed  that  such  a 
requirement  would  help  assure  that  the 
homebuy^  would  insist  <m  receipt  of  a 
"real"  service,  "rather  than 
unknowingly  subsidize  a  disguised 
referral  fee  that  is  buried  at  the  end  of 
escrow"); 

(iii)  Mandating  that  a  substantial 
number  of  lender  participants  be 
included  in  any  CIX)  syst^n.  and 
defining  the  term  "computer  loan 
origination  service"  in  such  a  way  as  to 
exclude  CLO  providers  that  afford  the 
borrower  only  limited  information; 

(iv)  Requiring  CLOs  operated  by  real 
estate  brokers  or  agents  to  make  special 
disclosures  concerning  use  of  CLO 
systems,  in  greater  detail  than  the 
disclosures  set  out  in  Appendix  E  to  24 
CFR  part  3500.  (A  large  number  of 
lender-commenters  asserted  that  special 
disclosure  was  unnecessary  when  CLOs 
are  used  by  fenders,  arguing  that  real 
estate  brokers,  "who  may  be  receiving 
another  fee  in  the  transaction."  were  the 
only  parties  for  whom  CLO-related 
disclosures  should  be  required.); 

(v)  Cautioning  HUD  not  to  permit 
lenders  to  pay  for  CLO  services  (arguing 
that  any  payinent  coming  directly  ot 
indirectly  from  a  lender  should  be 
subject  to  the  anti-kickback  provisions 
of  Section  8  of  RESPA).  While  the  1992 
final  rule  addressed  only  the  issue  of 
fees  paid  by  borrowers,  commenters  also 
discussed  the  issue  of  fees  fiaid  by 
lenders  for  inclusion  on  CLO  systems, 
in  response  to  the  invitation  for  such 
comments  in  the  July  6,  1993,  notice. 
Most  commenters  referred  to  such 
payments  as  thinly  disguised  referral 
fees. 

(vi)  Requiring  disclosure  that 
particular  CLO  listings  provide  only 


partial  information  about  available 
loans.  (A  few  commenters  urged  that  the 
CLO  fee  disclosure  form  include  "bold 
print"  disclosing  that  the  same 
information  could  be  acquired  by  the 
prospective  homebuyer  "for  free"  by 
shopping  on  their  own.); 

(vii)  Reco^zing  that  CLO  services,  if 
performed  by  a  real  estate  broker  or 
agent  for  a  homebuyer.  create  a  conflict 
of  interest  and  a  "potentiality  for  fraud" 
for  the  broker  or  agent,  whose  fiduciary 
duty  is  to  the  seller.  Unified  comments 
from  16  State  Attorneys  General 
asserted  that  the  use  of  CLOs  by  real 
estate  agents  is  analogous  to  the 
situation  once  prevalent  in  the  travel 
industry: 

*  *   *  where  independent  travel  agents 
using  computer  reservation  services  steered 
travelers  to  whichever  airline  happened  to 
own  the  computer  system  used  by  the  travel 
agent  Those  flights  were  not  always  the  most 
convenient  or  cbeap)est  for  the  consumer. 
Private  antitrust  enfratrement  actions  wov 
required  to  rein  in  these  practices. 

The  Attorneys  General  declared  that 
the  economic  costs  of  these  airbne- 
industry  practices  are  "trivial  compared 
to  the  costs  to  consumers  if  CLOs  are 
used  to  steer  consumers  in  large 
numbers  to  more  expensive  mortgages 
than  are  readily  available  [elsewhere!  in 
the  market." 

(viii)  Suggesting  that  (in  defining  a 
CLO  system)  HUD  require  equal  access 
to  the  system  by  any  lender  requesting 
access; 

(ix)  Urging  that  fees  for  CLO  services 
be  proscribed  because  access  to  lender 
information  has,  before,  been  a  free 
service  performed  by  real  estate  agents 
or  brokCTs;  thus  CLO  charges  would 
"create  a  new  fee  for  no  real  [new}  value 
or  service  provided;" 

(x)  Arguing  that  borrower  informaticMi 
achieved  through  the  CLO  process  was 
near-worthless,  because  lenders  will 
have  to  reverify  any  informaticMi 
provided  before  underwriting  loan 
applications;  and 

(xi)  Requiring  that  the  CLO  disclosure 
(and  acknowledgement)  occur  befeve  the 
borrower  agrees  to  use  computer  loan 
origination  services. 

In  addition  to  these  reconunendations 
from  multiple  conunenters,  the 
Mortgage  Bankers  Association  (MBA) 
recommended  specific  modifications  to 
§3500.14(g)(2){iii): 

(one)  Prohibiting  the  receipt  of 
compensation  for  operating  a  CLO  by 
any  person  who  already  receives 
compensation  for  the  same  transaction 
in  another  capacity; 

(two)  Defining  "computer  loan 
origination  services"  in  a  manner  that 
would  require  interactive 
communication  with  the  computer 


systems  and  the  listing  of  multiple  t 

lenders  upon  request  and  for  no  charge;  c 

and  V 

(three)  If  the  first  two  i 

recommendations  arc  not  accepted  by  s 

HUD,  requiring  that  the  CLO  fee  be  both  o 

disclosed  and  paid  for  before  the  CLO  r 

is  accessed.  q 

The  MBA  also  urged  that  the  rule  set 

out  the  principle  that  the  mere  o 
performance  of  "clerical  loan 

origination  activities,  most  or  all  of  s 

which  will  have  to  be  repeated  by  the  b 

lender"  does  not  constitute  a  service  S' 
justifying  the  collection  of  a  fee. 

(b)  Comments  Supportive  of  the  CLO 
Provision.  Comments  in  support  of  the  c 
CLO  provision  of  the  rule  were  varied.  a 
In  general,  these  comments  urged  v 
retention  of  the  final  rule's  disclosure- 
based  authorization  of  CLOs  and  CLO  ci 
charges  to  borrowers.  However,  C 
supporters  of  the  CLO  provision  and  e: 
other  commenters  on  the  provision  d 
expressed  considerable  sentiment  that  bi 
substantial  clarification  of  the  rule  was  tf 
necessary  in  this  area.  fci 
Several  commenters  observed  that  the  re 
nile  was  silent  on  the  question  of  what  p; 
disclosure  (if  any)  would  be  required  if  "1 
the  fcorrower  was  not  charged  a  fee  for  st 
access  to  a  CLO  service.  sc 
One  commenter  ventured  that,  je 
evidently,  the  rule's  silence  on  the  issue  w 
would  indicate  that  no  disclosiu*  would  C. 
be  required  when,  for  example,  the 
/encferpaid  CLO-connected  fees.  While  ni 
the  commenter  approved  this  result,  he  cc 
Sdded  that  "further  clarification  would  pi 
be  welcome."  The  comment  oj 
recommended  that  no  separate  cl 
disclosure  be  required  for  lender-pay  or  Cl 
for  "no  charge"  CLO  services — even  ac 
where  it  was  clear  that  no-fee  CLO  th 
systems  were  being  paid  for  out  of  loan  wi 
origination  fees  or  lump-sum  fees  that  co 
are  charged  to  lenders  and  mortgage  m 
brokers  to  process  and  underwrite  sy 
mortgage  loan  applications.  In  these   ■  in 
instances,  the  commenter  maintained,  ul 
the  CLO  services  were  less  like  co 
traditional  settlement  services  and  more  lei 
like  services  purchased  by  a  settlement  CI 
service  provider  to  help  it  perform  its  so 
normal  functions — "back  office"  loan  op 
origination  services.                     ,  sir 
In  general  remarks,  the  same  co 
commenter  argued  that  ovenegulation  su 
of  CLO  services  would  stifle  innovation  sei 
and  competitiveness.  It  was  pointed  out  pn 
that  one  of  the  major  advantages  of  CLO  de 
services  was  tlie  expansion  of  housing  coi 
opportunity  "into  sectors  of  the  U.S.  i 
economy  not  now  adequately  served  by  ad 
the  mortgage  lending  industiy."  iss 
Several  commenters  suggested  that,  bei 
with  the  very  recent  revision  of  im 
§  3500.14(g)(2)(iii),  the  Department  sei 
should  not  make  immediate  changes,  col 
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systems  and  the  listing  of  multiple 
lenders  upon  request  and  for  no  charge; 
and 

(three)  If  the  first  two 
recommendations  are  not  accepted  by 
HUD.  requiring  that  the  CLO  fee  be  both 
disclosed  and  paid  for  before  the  CLO 
is  accessed. 

The  MBA  also  urged  that  the  rule  set 
out  the  principle  that  the  mere 
performance  of  "clerical  loan 
origination  activities,  most  or  all  of 
which  will  have  to  be  repeated  by  the 
lender"  does  not  constitute  a  service 
justifying  the  collection  of  a  fee. 

(b)  Comments  Supportive  of  the  CLO 
Provision.  Comments  in  support  of  the 
CLO  provision  of  the  rule  were  varied. 
In  general,  these  comments  urged 
retention  of  the  final  rule's  disclosure- 
based  authorization  of  CLOs  and  CLO 
charges  to  borrowers.  However, 
supporters  of  the  CLO  provision  and 
other  commenters  on  the  provision 
expressed  considerable  sentiment  that 
substantial  clarification  of  the  rule  was 
necessary  in  this  area. 

Several  commenters  observed  that  the 
rule  was  silent  on  the  question  of  what 
disclosure  (if  any)  would  be  required  if 
the  borrower  was  not  charged  a  fee  for 
access  to  a  CLO  service. 

One  commenter  ventured  that, 
evidently,  the  rule's  silence  on  the  issue 
would  indicate  that  no  disclosure  would 
be  required  when,  for  example,  the 
7enderpaid  CLO-connected  fees.  While 
the  commenter  approved  this  result,  he 
5dded  that  "further  clarification  would 
be  welcome."  The  comment 
recommended  that  no  separate 
disclosure  be  required  for  lender-pay  or 
for  "no  charge"  CLO  services — even 
where  it  was  clear  that  no-fee  CLO 
systems  were  being  paid  for  out  of  loan 
origination  fees  or  lump-sum  fees  that 
are  charged  to  lenders  and  mortgage 
brokers  to  process  and  underwrite 
mortgage  loan  apphcations.  In  these   - 
instances,  the  commenter  maintained, 
the  CLO  services  were  less  like 
traditional  settlement  services  and  more 
like  services  purchased  by  a  settlement 
service  provider  to  help  it  perform  its 
aormal  functions — "back  office"  loan 
origination  services. 

In  general  remarks,  the  same 
commenter  argued  that  ovenegulation 
of  CLO  services  would  stifle  innovation 
and  competitiveness.  It  was  pointed  out 
that  one  of  the  major  advantages  of  CLO 
services  was  tlie  expansion  of  housing 
opportunity  "into  sectors  of  the  U.S. 
economy  not  now  adequately  served  by 
the  mortgage  lending  industry." 

Several  commenters  suggested  that, 
with  the  very  recent  revision  of 
§3500.14(g)(2)(iii),  the  Department 
should  not  make  immediate  changes. 


but  should  allow  the  marketplace  to 
develop  and  experiment  with  CLOs 
without  additional  regulation.  However, 
in  a  niunber  of  instances  commenters 
supportive  of  the  final  rule's  treatment 
of  CLO  services  joined  opponents  in 
requesting  that  HUD  provide 
clarifications  of  the  rule  that  would: 
(i)  Define  the  term  "computer  loan 
origination  services"; 

(ii)  Indicate  whether  payment  for  CLO 
services  must  come  solely  from 
borrowers,  or  whether  lender-paid 
services  are  permitted;  and 

(iii)  Advise  whether  there  e.xists  an 
"imphcit  limitation"  on  the  fees  that 
can  be  paid  to  CLO  providers  (such  as 
a  reasonable  relationship  to  the  market 
value  of  the  services  performed). 

Other  pro-rule  commenters  joined 
commenters  that  had  objections  to  the 
CLO  services  provision  in  supporting  an 
explicit  requirement  that  the  CLO  fee 
disclosure  statement  be  given  to  the 
borrower  6e/ore  the  fee  is  imposed,  and 
that  the  fee  be  paid  to  the  CLO  operator 
before  services  are  performed.  "By 
requiring  upfront  disclosure  and 
payment,"  one  conunenter  observed, 
"the  borrower  will  be  aware  that  a 
separate  fee  is  being  imposed  for 
services  not  required  by  the  mortgage 
lender  and  v«ll  be  able  to  determine 
whether  the  services  provided  by  the 
CLO  operator  merit  such  a  fee." 

On  tne  subordinate  issue  of  the 
number  of  lenders  included  on  CLOs, 
commenters  supporting  the  CLO  - 
provision  generally  differed  with 
opponents,  many  of  whom  urged  much 
closer  regulation  of  this  aspect.  The  pro- 
CLO  services  commenters  generally 
advocated  "leaving  to  the  marketplace" 
the  determination  of  how  many  lenders 
were  appropriate  for  a  CLO  service.  One 
commenter  argued  that  dictating  how 
many  lenders  must  appear  on  the  CLO 
system  "is  another  example  of  well- 
intentioned  regulation  which  could 
ultimately  hurt  consumers."  The 
commenter  pointed  out  that  individual 
lenders  may  want  to  develop  competing 
CLO  products,  each  marketing  its  own 
software  products,  with  the  CLO 
operator  then  having  access  to  several 
single-lender  CLOs.  The  commenter 
concluded,  as  did  several  other 
supporters  of  the  final  rule's  CLO 
services  provision,  that  a  consumer 
provided  with  full  disclosure  can 
determine  the  services  for  which  the 
consumer  is  willing  to  pay. 

A  few  commenters  anticipated 
adverse  comment  on  the  CLO  systems 
issue  and  urged  the  Department  not  to 
bend  to  those  commenters  who  would 
impose  limitations  on  fees  for  CLO 
services  or  would  require  that  fees  be 
collected  up-front. 


One  commenter  whose  overall 
position  strongly  supported  the  final 
rule  took  a  position  comparable  to  many 
anti-CLO  commenters  in  several 
respects.  To  protect  consumers  this 
commenter  supported  the  imposition  of 
additional  conditions  relating  to  CLO 
systems,  such  as: 

(i)  Up-&t)nt  disclosure  of  the  CLO  fee, 
and  payment  in  advance  of  the 
performance^f  services;  and 

(ii)  A  regulatory  requirement  that  real 
estate  brokers  be  required  to  perform 
services  "beyond  electronically 
providing  a  menu  of  lenders'  interest 
rates  and  products."  The  same 
commenter,  however,  joined  other  CLO 
services  proponents  in  urging  that  HUD 
should  not  attempt  to  regulate  the 
number  of  lenders  to  be  included  in 
CLOs. 

One  commenter.'evidently  the 
operator  of  a  large,  independent 
computer  loan  origination  system,  made 
several  points  from  tftat  perspective: 

(i)  The  cofnmenter's  independent  CLO 
system  avoided  "steering"  abuses 
because  steering  arises  when  lenders 
offer  commissioned  loan  officers  or 
mortgage  brokers  a  larger  commission 
on  some  products  than  on  others,  thus 
encouraging  lenders  to  sell  a  particular 
type  of  loan.  The  commenter's  system 
required  imiform  charges  across  loan 
products  and  lenders,  which  are 
established  by  contract  among 
participants  and  monitored  by  the  CLO 
ser\'ice  provider; 

(ii)  The  system  encourages 
competitive  loan  pricing,  by  including  a 
wide  variety  of  information  affecting  the 
overall  cost  of  a  loan  to  a  consumer  and 
making  it  simple  for  a  loan  counselor  to 
find  the  "best  deal"; 

(iii)  The  system  increases  competition 
in  rural  areas,  by  expanding  the  number 
of  lenders  offering  loans; 

(iv)  The  system  helps  to  avoid  racial 
and  other  forms  of  discrimination 
against  borrowers  by  making  the  loan- 
decision  process  "demonstrably  race- 
blind"; 

(v)  The  system  avoids  the  criticism 
that  CLO  systems  are  mere  "kickback 
schemes,"  because  the  loan  counselors 
working  with  the  system  perform  full 
loan-origination  functions. 

This  commenter  recommended  that   . 
RESPA  be  revised  to  stipulate  that  real 
estate  brokers  may  not  charge  for 
origination  services  (implicitly.  CLO 
services)  unless  they  actually  register  a 
loan  commitment  with  the  lender.  "This 
assures  that  the  [broker]  has  at  least 
qualified  the  borrower,  and  made  a  loan 
selection  with  the  borrower's 
concurrence.  These  are  non-trivial 
functions  for  which  a  payment  is 
justified."  the  commenter  said.  The 
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comnienter  favored  this  "functioDal" 
test,  as  opposed  to  a  regulatory 
limitation  on  the  number  of  CLO 
services  provided  or  a  ban  on  single- 
lender  CLOs. 

Several  commectt  bom  real  estate 
brokers  stated  tbeii  suppoft  for  the  CLO 
services  provision  of  the  final  rule. 
Among  these,  at  lee$t  two  real  estate 
broker  commenters  bssimied  that  CLO 
services  would  invcdve  multiple 
lenders: 

(I  assume  that)  ail  CLOs  will  offer  the  rates 
and  costs  of  many  lenders.  When  lenders 
realize  that  they  are  in  competition  with 
other  lenders,  they  wiD  be  forced  to  deliver 
the  best  rates  at  the  lowest  cost  *   *  '.lean 
assure  you  that  if  a  boAie  buyer  walks  into 
a  lender's  o.'^ce  to  obtain  a  loan,  there  is 
little  chance  that  lender  would  send  the 
buyer  to  a  competitor  aven  though  the  rates 
and  costs  may  be  lowef. 

A  second  real  estajte  broker  described 
his  company's  CLO  service  as  having 
access  to  an  affiliate!  and  20  competitors, 
indicating  that  this  variety  and  choice 
afforded  borrowers  with  distinct 
advantages  over  borfower-initiated  loan 
shopping.  I 

(c)  Description  of  the  Legal 
Framework  for  Anaarsis  of  Payments  for 
CLO  Services.  HUD  has  found  that  the 
use  of  the  term  "CLO  exemption"  in  the 
preamble  of  the  199?  final  rule  may 
have  created  certainlmisperceptions.  To 
ensure  that  there  is  to  confusion  about 
the  scope  of  the  regulatory  exemption 
proposed  below,  thej  Def)artment 
believes  that  it  will  1^  helpful  to  set  out 
the  legal  framework  {for  its  analysis  of 
payments  for  CLO  services. 

in  generoi  ihe  proivision  of  CLO 
services  may  be  finahced  by  the 
operator  of  a  CLO  syptem  in  several 
ways:  | 

(i)  The  operator  cc»uld  charge  lenders 
to  have  information  about  their  products 
displayed  on  the  CLO  system; 

(ii)  The  operator  could  charge 
borrowers  to  use  the(CLO  system; 

(iii)  The  operator  could  charge  both 
lenders  and  borroweirs;  and 

(iv)  The  operator  (jould  provide  the 
service  free  of  charg#  to  both  lenders 
and  borrowers  in  th^  belief  that 
providing  the  servicf  will  attract  more 
customers  for  the  operator's  related 
settlement  service  business. 

SectioD  8(a)  of  RESPA  prohibits  a 
lender  from  paying  ^  CLO  operator  a 
referral  fee.  Section  Kb)  of  RESPA 
prohibits  a  CLO  opetator  from  accepting 
a  payment  from  a  bo^wer  "other  than 
for  service.'  actually  perUxtaed." 
Therefore,  ui  the  absence  of  any 
regulatory  exemptio*.  under  RESPA: 

(one)  Payments  byia  lender  to  a  CLO 
operator  are  subject  i  o  scrutiny  to 
determine  whether  I  le  payment  is  a 


referral  fee  or  is  bona  fide  compensation 
for  goods  or  £acihties  actually  furnished 
or  for  services  actually  performed; 

(two)  Payments  by  a  borrower  to  a 
CLO  operator  are  subject  to  scrutiny  to 
determine  whether  the  payment  is  a 
sham  or  dupUcative  charge,  rather  than 
a  payment  for  goods  or  facihties  actually 
furnished  or  services  actually 
performed;  and 

(three)  When  neither  borrowers  nor 
lenders  pay  a  fiee  for  the  CLO  services, 
only  certain  disclosures  are  required. 

Tne  1992  final  rule  created  an 
exemption  from  Section  8  for  "any 
payment  by  a  borrower  few  computer 
loan  origination  services,"  as  long  as 
certain  disclosures  were  provided 
(emphasis  added).  This  rule  did  not 
address  paymmts  made  by  lenders,  thus 
leaving  such  payments  subject  to 
Section  8  scrutiny.  Although  the  term 
"CLO  exemption"  is  frequently  used, 
including  in  the  preamble  of  the  1992 
final  rule,  the  exemption  was  not  for  the 
CLO  itself,  but  only  for  payments  made 
for  CLO  services  by  borrowers. 

Many  commenters  were  concerned 
about  whether  any  system  that  merely 
claimed  to  be  a  CLO  deserved  to  be 
given  an  exemption  from  RESPA 's 
requirements.  As  noted  in  the  above 
statement  of  HUiys  objective,  the 
Department  seeks  to  encourage  the  use 
of  new  technology  in  ways  that  provide 
meaningful  information  and  services  to 
consumers.  Uncertainty  about  how 
RESPA  apphes  to  CLOs  may  inhibit 
their  development.  Therefore,  the 
Department  has  determined  that 
continuation  of  such  an  exemption  is 
justified;  however,  the  Department  seeks 
to  limit  the  exempticm  only  to  payments 
for  access  to  CLO  systems  that  provide 
meaningful  information  and  services  to 
consumers.  Payments  for  access  to 
systems  that  provide  such  benefits  will 
not  be  subject  to  scrutiny  under  Section 
8. 

Accordingly,  the  Department 
proposes  to  amend  the  1992  final  rule 
to  Umit  the  exemption  to  payments 
made  by  borrowers  for  services  from 
"qualified  CLOs"  only,  and  to  define 
quahfied  CLOs  to  be  those  systems  that 
the  Department  beheves  provide 
meaningful  information  and  services  to 
consumers.  Payments  by  borrowers  for 
services  of  systems  other  than 
"qualified"  CLOs  are  not  prohibited; 
rather  those  payments  are  subject  to 
scrutiny  under  the  Section  8  test 
articulated  above. 

Similarly,  the  1992  final  rule  did  not 
mention  payments  made  by  lenders  to 
CLO  operators.  However,  having 
proposed  to  limit  the  scope  of  the 
exemption  for  borrower  payments  and 
certain  lender  payments,  the 


Department  asks  commenters  to  address 
whether  a  parallel  exemption  for 
payments  made  by  lenders  to  operators 
of  "quahfied  CLOs"  would  be  in  the 
best  interest  of  consumers. 

(d)  Position  of  the  Proposed  Rule  on 
CLOs.  Based  upon  a  review  of  the 
comments  and  testimony  oh  this  issue, 
the  Secretary  oncltided  that  the 
potential  of  CLOs  to  be  convenient  and 
provide  consvuners  with  meaningful 
information  about  their  choices  justified 
the  encouragement  of  certain  CLOs  and 
the  continuation  of  an  exemption  for 
borrower  payments  for  certain  CLOs. 
The  Secretary  also  determined  that  it  is 
necessary  to  amend  the  rule  to  define 
the  type  of  CLO  for  which  borrower 
payments  are  permitted  without  further 
RESPA  scrutiny,  in  order  to  maximize 
the  potential  consumer  benefits  from 
this  developing  technology  and  protect 
consumers.  Accordingly,  the  Secretary 
proposes  to  amend  the  rule  to  provide 
that  payments  made  by  borrowers  for 
quahfied  CLO  services  only  are  exempt. 
and  to  define  qualified  CLOs  as  those 
sjretems  meeting  the  following 
requirements: 

(i)  Qualified  CLOs  must  be  resp<wisive 
to  information  about  the  borrower  and 
provide  information  regarding  loan 
options  for  that  borrower.  (This 
provision  is  responsive  to  commenters 
who  feared  that  without  definition,  a 
system  using  FAX-transmitted  data  or 
even  telephone  calls  might  qualify  as  a 
CLO  system.) 

(ii)  Quahfied  CLOs  must  meet  certain 
fair  participation  and  display 
requirements,  including  that 
participation  and  display  of  loan 
products  hrom  numerous  lenders 
offering  various  loan  products  must  be 
allowed,  factors  for  selecting  lenders  to 
participate  on  the  CLO  system  be  Mr 
and  legitimate;  and  information  on 
individual  loan  pn)ducts  must  be 
displayed  in  a  lender-neutral  manner. 
While  the  Department  recognizes  that 
there  are  practical  limits  on  the  number 
of  lenders  that  can  be  included  usefully 
on  a  system,  because  of  tec^ological 
and  other  Umitations,  the  proposed  rule 
contemplates  that  a  minimum  of  20 
lenders  will  participate  oo  a  qualified 
CLO  system.  (The  Department  asks  for 
comments  on  whether  this  nimiber  is 
appropriate  or  another  number  would 
better  ensure  competition  while 
providing  a  meaningful  level  of 
information  to  the  consumer.)  The 
exemption  is  still  available  when  less 
than  20  lenders  choose  to  participate,  as 
long  as  the  CLO  system  remains  open  to 
and  accepts  additional  lenders. 
Selection  of  lenders  for  partidpation 
must  be  done  as  a  resuU  of  the  fair 
application  of  impartial  criteria,  which 


may  include,  but  are  not  limited  to,  the 
date  of  the  lender's  application  for 
participation  on  the  CLO  system  (e.g., 
first-come,  first-served),  the  quality  of 
services  and  capabiUties  a  lender 
provides  to  consumers,  the  types  of  loan 
products  offered  by  a  lender  and  its 
pricing  practices,  and  the  extent  to 
which  a  lender's  participation  will 
increase  the  variety  of  loan  products 
ofi^ered  to  consumers  by  the  system. 
(The  apphcation  of  factors  may  not  be 
used  to  avoid  the  20  lender 
requirement.)  CLO  system  operators 
must  have  a  reasonable  justification 
supported  by  docmnentation  for 
selection  decisions.  No  lender  may  be 
favored  or  disfavored  by  the  manner  in 
which  information  regarding  the  lender 
or  its  products  is  presented  to  the 
borrower  or  is  utilized  on  the  system,  or 
by  the  scope  of  information  that  a 
partictUar  lender  is  permitted  to  include 
as  compared  to  another  lender. 

(iii)  Quahfied  CLOs  must  provide 
borrowers  with  a  CLO  disclosure  form 
that  states  that  use  of  the  system  is  not 
required,  space  on  the  system  is  limited, 
the  full  range  of  products  meeting  the 
borrowers'  needs  may  not  be  listed  on 
the  system,  and  other  lenders  not  listed 
on  the  system  may  offer  better  terms  and 
conditions  including  lower  rates.  A 
disclosure  format  for  this  and  other 
information  is  set  forth  in  the  proposed 
rule  as  Appendix  E. 

(iv)  Qualified  CLOs  must  charge 
borrowers  the"  same  fee  for  the  same 
CLO  service  or  the  same  components  of 
service.  The  exemption  does  not  attempt 
to  fix  a  price  for  CLO  services;  market 
forces  and  market  experietices  should- 
continue  to  shape  the  evolution  and 
development  of  qualified  CLO  systems.' 
Rather,  where  fees  are  charged,  all 
borrowers  must  be  treated  equally.  If 
fees  are  waived  by  a  CLO  provider,  they 
must  be  waived  fairly  and  not  because 
of  the  choice  of  a  pa^icular  lender.  If 
the  fee  is  contingent  on  use  of  a  loan 
product  on  the  system,  the  contingency 
must  apply  equally  to  all  loan  products 
and  lenders  on  the  system. 

(v)  An  operator  of  a  qualified  CLO 
may  also  charge  lenders  for  access  to  the 
system  and  for  a  portion  of  maintenance 
and  operation  costs  of  the  system. 
However,  the  schedule  of  charges  for 
each  lender  on  the  system  must  be 
identical  Furthermore,  qualified  CLOs 
must  disclose  to  the  borrower,  on  the 
form  prescribed  in  Appendix  E  and  on 
the  HUD-1  or  the  HUD-lA,  the  amount 
of  any  anticipated  payments  by  a  lender. 

(vi)  Fees  and  disclosures  about  the 
CLO  system  must  also  be  prominently 
displayed  and  visible  to  the  potential 
borrower  on  the  premises  near  where 
the  CLO  terminal  is  located.  The 
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may  include,  but  are  not  limited  to,  the 
date  of  the  lender's  application  for 
participation  on  the  CLO  system  (e.g., 
first-come,  first-served),  the  quality  of 
services  and  capabiUties  a  lender 
provides  to  consumers,  the  types  of  loan 
products  offered  by  a  lender  and  its 
pricing  practices,  and  the  extent  to 
which  a  lender's  participation  will 
increase  the  variety  of  loan  products 
offered  to  consumers  by  the  system. 
(The  application  of  factors  may  not  be 
used  to  avoid  the  20  lender 
requirement.)  CLO  system  operators 
must  have  a  reasonable  justification 
supported  by  documentation  for 
selection  decisions.  No  lender  may  be 
favored  or  dis&vored  by  the  manner  in 
which  information  regarding  the  lender 
or  its  products  is  presented  to  the 
borrower  or  is  utihzed  on  the  system,  or 
by  the  scope  of  information  that  a 
particular  lender  is  pejmitted  to  include 
as  compared  to  another  lender. 

(iii)  Qualified  CLOs  must  provide 
borrowers  with  a  CLO  disclosure  form 
that  states  that  use  of  the  system  is  not 
required,  space  on  the  system  is  limited, 
the  full  range  of  products  meeting  the 
borrowers'  needs  may  not  be  listed  on 
the  system,  and  other  lenders  not  listed 
on  the  system  may  offer  better  terms  and 
conditions  including  lower  rates.  A 
disclosure  format  for  this  and  other 
information  is  set  forth  in  the  proposed 
rule  as  Appendix  E. 

(iv)  Qualified  CLOs  must  charge 
borrowers  the'  same  fee  for  the  same 
CLO  service  or  the  same  components  of 
service.  The  exemption  does  not  attempt 
to  fix  a  price  for  CLO  services;  market 
forces  and  market  experiences  should- 
continue  to  shape  the  evolution  and 
development  of  qualified  CLO  systems.' 
Rather,  where  fees  are  charged,  all 
borrowers  must  be  treated  equally.  If 
fees  are  waived  by  a  CLO  provider,  they 
must  be  waived  fairly  and  not  because 
of  the  choice  of  a  pa^cular  lender.  If 
the  fee  is  contingent  on  use  of  a  loan 
product  on  the  system,  the  contingency 
must  apply  equally  to  all  loan  products 
and  lenders  on  the  system. 

(v)  An  operator  of  a  qualified  CLO 
may  also  charge  lenders  for  access  to  the 
system  and  for  a  portion  of  maintenance 
and  operation  costs  of  the  system. 
However,  the  schedule  of  charges  for 
each  lender  on  the  system  must  be 
identical.  Furthermore,  qualified  CLOs 
must  disclose  to  the  borrower,  on  the 
form  prescribed  in  Appendix  E  and  on 
the  HUD-1  or  the  HIJI>-1A,  the  amount 
of  any  anticipated  payments  by  a  lender. 

(vi)  Fees  and  disclosures  about  the 
CLO  system  must  also  be  prominently 
displayed  and  visible  to  the  potential 
borrower  on  the  premises  near  where 
the  CLO  terminal  is  located.  The 


information  that  more  advantageous 
loan  alternatives  may  exist  that  are  not 
displayed  on  the  system  must  be 
similarly  disclosed. 

(vii)  Any  borrower  payment  to  a  CLO 
operator  for  use  of  a  quahfied  CLO  must 
be  paid  outside  of  and  before  closing.  A 
borrower  must  receive  full  disclosure  of 
the  amount  of  the  fee  before  the  CLO 
services  are  performed. 

In  this  proposed  rule,  the  Department 
is  estabUshing  the  minimum 
requirements  that  must  be  met  by  a 
qualified  CLO  system  if  payments  by  a 
borrower  to  the  operator  of  the  system 
are  to  enjoy  an  exemption  from  RESPA. 
The  De|>artment  beUeves  that  these 
requirements  are  responsive  to  the  many 
comments  oji  CLOs,  and  that 
compUance  with  the  requirements  will 
assure  that:  CLO  systems  receiving  the 
benefit  of  the  exemption  are  operated 
fairly;  these  systems  will  not  be  used  as 
disguised  means  of  steering  borrowers 
to  particular  lenders  on  a  basis  other 
than  the  quality  of  services  provided; 
and  lenders  wishing  to  participate  in 
quaUfied  CLO  systems  will  be  permitted 
to  do  so  on  a  fair  and  equitable  basis. 

In  addition,  this  proposed  rule  would 
continue  and  augment  certain 
requirements  for  all  providers  of  CLO 
services,  whether  or  not  the  CLO  is  a 
qualified  CLO-  In  all  circumstances 
where  a  CLO  is  utilized,  the  CLO 
disclosure  set  forth  in  Appendix  E  must  ■ 
be  provided  to  borrowers  before  the 
CLO  services  are  performed.  The 
existence  of  any  controlled  business 
arrangement  involving  the  operator  of  a 
CLO  and  any  participating  lender  must 
be  disclosed  to  the  borrower  before  the 
system.is  utiUzed-  Similarly,  lender 
payments  to  other  settlement  service 
providers  for  CLO  services  must 
continue  to  be  disclosed  on  the  Good 
Faith  Estimate  and  on  the  HUD-1  or 
HUD-IA,  in  accordance  with  the 
February  10,  1994  (59  FR  6505)  revision 
of  the  regulations,  and  the  possibihty  of 
such  payments  must  be  noted  on  the 
CLO  disclosure. 

(e)  Questions  and  comments  on  this 
proposal.  In  formulating  the  final  rule, 
the  Department  may  modify  the 
requirements  for  the  exemption,  based 
on  comments  from  the  public.  The 
Department  seeks  public  comment  on 
all  aspects  of  its  proposal  to  limit  the 
exemption  for  borrower  payments  to 
payments  made  for  qualified  CLOs, 
including: 

(i)  Does  the  approach  embodied  in 
this  proposal — estabUshing  a  safe  harbor 
for  borrower  payments  for  qualified 
systems,  continuing  to  scrutinize 
borrower  payments  for  nonqualified 
systems  under  RESPA,  and  mandating 
certain  disclosures  for  all  svstems — the 


best  approach  to  encourage  the  use  of 
technology  to  benefit  consumers  and,  at 
the  same  time,  protect  consumers  &x)m 
unfair  practices?  Instead,  should  the 
Department  pro\ide  that  any  payment 
for  a  CLO  system  that  does  not  qualify 
for  the  safe  harbor  is  presumed  to 
violate  RESPA?  (Commenters  who 
believe  that  there  should  be  broader 
prohibitions  should  detail  the  legal  and 
other  justifications  for  this  belief.) 

(ii)  Would  establishment  of  a  parallel 
"exemption  for  payments  made  by 
lenders  to  operators  of  qualified  CLOs 
be  in  the  best  interest  of  consumers?  If 
so,  should  the  requirements  for  a  lender 
payment  CLO  exemption  be  the  same  as 
the  requirements  for  the  borrower 
payment  exemption?  Those  commenters 
who  beUeve  the  requirements  should  be 
different  should  specify  what 
differences  they  recommend. 

(iii)  Are  most  CLO  systems  likely  to 
be  financed  using  borrower  payments, 
lender  payments,  or  a  combination  of 
both?  Will  any  CLO  system  provide 
access  to  the  system  to  lenders  and 
borrowers  free  of  charge? 

(iv)  Are  the  benefits  of  having 
borrower  payments  exempt  &x>m  RESPA 
scrutiny  sufficient  to  encourage  CLO 
operators  to  develop  qualified  CLOs? 
Will  CLO  operators  prefer  to  be  subject 
to  the  general  test  under  RESPA  that 
borrower  payments  must  be  in  exchange 
for  services  actually  performed  or  to 
meet  the  requirements  for  quaUfied 
CLOs? 

(v)  Will  the  requirements  for  qualified 
CLOs  in  the  proposal  result  in  cost- 
effective  CLOs  offering  meaningful 
services  to  consumers? 

(vi)  Is  the  requirement  for  CLO 
disclosure  to  consumers  in  this  proposal 
reasonable  and  does  it  serv'e  the 
consumers"  best  interests? 

(vii)  Is  the  definition  of  a  qualified 
CLO  sufficiently  flexible,  considering 
the  nature  of  this  emerging  industry  and 
the  Secretary's  consumer  protection 
objectives? 

(viii)  Are  the  requirements  concerning 
lender-neutraUty  and  the  selection  of 
lenders  on  a  quaUfied  CLO  reasonable? 

(ix)  Is  the  minimum  number  of 
lenders  on  a  quaUfied  CLO  (i.e..  20) 
practical  fi-om  an  operational 
perspective?  Is  it  sufiicient  to  ensure 
compeUtion?  (If  another  nimiber  is 
suggested,  please  explain  why  this 
number  would  be  superior  in  promoting 
competition  and  the  consumers' 
interests?) 

(x)  Is  the  requirement  that  all 
disclosures  be  made  before  performance 
of  CLO  services  reasonable? 

(xi)  What  will  be  the  impact  of  the 
requirement  that  any  borrower 
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Eayments  must  be  rnade  outside  of  and 
efore  closinc?       ; 

(xii)  Does  me  requirement  that 
qualified  CLOs  muist  provide  the 
borrower  with  certkin  infonnation  about 
loans  generally  available;  collect 
infonnation  about  the  borrower,  the 
property,  and  the  loan  sought;  and 
provide  the  borrower  widi  information 
about  loan  producls  available  to  that 
borrower  accomplish  the  intended 
objective  of  ensurieg  that  a  meaningful 
service  is  providedf? 

The  Department  jantici pates  that  the 
Technology  Demonstration  that  it  plans 
to  conduct  (see  Section  I  of  this 
preamble)  will  also  be  a  useful  vehicle 
for  developing  ansi  vers  to  some  of  these 
questions. 

(3)  Issue  3:  Preemp  ion  of  State  Laws  or 
Regulations 

In  §  3500.13(b){2  .  the  November  2. 
1992,  final  rule  pre  vided  that  "in 
determining  wheth  sr  provisions  of  State 
law  or  regulations  (  onceming  controlled 
business  arrangements  are  inconsistent 
with  RES? A  or  thi^  part,  the  Secretary 
may  not  construe  tJlose  provisions  that 
impose  more  stringent  limitations  on 
controlled  business  arrangements  as 
inconsistent  with  FJESPA  so  long  as  tHey 
give  more  protection  to  consumers  and/ 
or  competition."  Inj connection  with  the 
preemption  issue,  the  Department's  July 
6, 1993,  notice  requested  comments  on 
establishing  standards  to  be  used  in 
evaluating  whether]  provisions  in  State 
laws  provide  greatet-  protection  to 
consumers.  The  Department  also  invited 
any  other  comment]  relative  to  the 
preemption  provisibn  of  the  1992  final 
rule. 

(a)  Positions  Takin  by  Commenters 
Critical  of  the  Rulej  Preemption  Policy. 
While  the  Department  received 
hundreds  of  comments  addressing  the 
preemption  quesUob,  this  issue 
attracted  fewer  expressions  of  opinion 
than  did  the  other  tnree  issues  raised  in 
the  July  6,  1993,  notice.  Most  of  the 
commenters  addres  >ing  the  issue 
(excluding  identica.  -form  responses) 
were  attorneys  or  m  ajor  institutional 
commenters.  Howe^  'et,  even  among  the 
comments  from  org;  mizations 
representing  institu  ional  interests  or 
segments  of  the  real  estate  and  real 
estate  finance  industries,  preemption 
was  the  least- frequently  addressed  of 
the  four  issues. 

Commenters  who  were  critical  of 
other  aspects  of  the  rule  had  a  mixed 
approach  to  the  preemption  issue  and 
reflected  suspicion  pf  the  Department's 
motives.  These  comfaients  assumed  that, 
despite  the  benign  phrasing  of 
§  3500.13(b)(2).  HUt)  would  (in  hght  of 
the  other  features  olthe  1992  final  rule) 


use  preemption  in  the  future  to  weaken 
State-initiated  regulation  of  controlled 
business  arrangements.  Those 
commenters  who  shared  this  suspicion 
varied  in  their  recommendations  for 
improvement  of  the  rule's  preemption 
feature.  Several  commenters  advised 
HUD  to  provide  "greater  clarity" 
regarding  a  State's  right  to  ban  or 
closely  regxdate  controlled  business 
arrangements.  Other  commenters 
referenced  particular  existing  State  laws 
that  require  controlled  business  entities 
to  seek  a  substantial  portion  of  their 
business  from  sources  other  than  their 
affiliated  entities.  These  commenters 
urged  that  HUD  provide  explicitly  that 
State  laws  and  regulations  of  this  type 
would  not  be  subject  to  preemption. 

The  tone  of  these  comments  suggested 
that  the  standard  set  out  in  the  final 
rule — i.e.,  no  preemption,  so  long  as  a 
State  law  affords  "more  protection  to 
consumers  and/ or  competition" —  was 
insufficient  assurance  against  Federal 
preemption.  Apparently  the  final  rule 
was  {>erceived  by  the  commenters  as 
being  "anti-consumer"  in  the  guise  of  a 
consumer  protection  regulation.  The 
commenters  believed  it  was  clear  that 
State  laws  forcing  controlled  businesses 
to  draw  business  from  nonaffiliates 
should  never  be  preempted  under 
RESPA  authority.  The  commenters  were 
not  persuaded  that  the  Department 
intended  to  apply  §  3500.13(b)(2)  in  a 
manner  that  would  treat  these  State 
laws  as  "pro-consumer". 

Concerned  commenters  made  diverse 
recommendations:  several  asked  the 
Department  to  clarify  in  the  rule  that 
preemption  would  not  be  applied;  other 
commenters,  clearly  equally  averse  to 
preemption  of  State  laws,  recommended 
case-by-case  judgments  regarding 
preemption,  using  the  existing  standard 
set  out  in  §  3500.13(b)(2).  These  lafter 
commenters  often  combined  their  status 
quo  recommendation  with  an  urging 
that  HUD  modify  or  reverse  positions 
taken  on  the  employer-employee 
exception  or  CLO  issues.  Their  thrust 
was  that  HUD's  preemption  policy 
would  not  be  objectionable  if  the  RESPA 
rule  were  modified  to  cmre  the  specific 
problems  being  addressed  by 
commenters  in  their  accompanying 
remarks. 

The  combined  comment  of  the  16 
State  Attorneys  General  stated  the  belief 
that  it  would  be  too  difficuh  to  "define 
criteria  for  preemption  in  the  abstract." 
The  comment  recommended  a  case-by- 
case  approach.  (Again,  this  comment 
was  made  in  the  context  of  a  strong 
statement  of  opposition  to  the  final 
rule's  employer-employee  fee  policy 
and  CLO  exemption.) 


The  predominant  position  of 
institutional  commenters  addressing  the 
preemption  issue  was  that  it  is 
unnecessary  for  HUD  to  set  out  strict 
standards  to  evaluate  whether  State  law 
provisions  provide  greater  protection  to 
the  consumer.  However,  there  was 
considerable  sentiment  in  favor  of 
regulatory  "clarifications"  to  serve,  in 
essence,  as  guarantees  that  the 
Department  would  not  preempt  State 
laws  in  any  instance  where  its  goal  was 
to  limit  controlled  business 
arrangements.  Consumers  Union 
believed  that  HUD's  own  rules  should 
be  changed  to  afford  consimiers  stronger 
protections,  but.  if  this  was  not  to  be. 
"at  the  very  least  States  should  be  free 
to  protect  their  own  consumers". 
Accordingly,  Consumers  Union  favored 
the  enunciation  of  standards  for 
determining  whether  State  law 
provisions  provide  greater  protection: 

*  *  *  These  standards  are  necessary  since 
the  Final  rule  is  anti-consumer,  but  was 
presented  as  if  it  were  pro-consumer.  To 
ehminate  any  resulting  ambiguity,  HUD 
should  clarify  that  IState-ori^nated]  rules 
totally  eliminating  any  incentive  to  steer 
business  to  an  affiliate  would  be  viewed  as 
stronger  consumer  protection. 

A  large  number  of  comments  received 
from  individuals  and  small  businesses 
(mainly  lenders)  favored  the 
establishment  of  written  standards  for 
the  evaluation  of  State  laws.  However, 
these  comments  offered  no  specific 
advice  concerning  the  content  of  the 
favored  written  standards. 

Comments  submitted  by  the  American 
Land  Title  Association  (ALTA)  claimed 
that  the  November  1992  rule  on 
preemption  had  "frightened"  State 
legislators  and  regulators  "into  believing 
that  the  RESPA  disclosure  provisions 
[would  be  read  by  HUD  to)  preempt 
more  stringent  state  legislation  or 
regulations."  The  ALTA  expressed  the 
belief  that  the  new  regulations  were 
"perverting"  congressional  policy 
regarding  die  circumstances  warranting 
preemption.  The  ALTA  further  claimed 
that  the  preemption  provision  suggests 
that  "only  if  the  Secretary  of  HUD 
determines  that  a  state  controlled 
business  provisions  gives  more 
protection  to  consiuners  and 
competition  would  the  state  provisions 
nothe  preempted."  (Emphasis  in 
original.) 

Tne  ALTA  also  complained  that  the 
final  rule  was  deterring  State 
governments  from  considering  more 
stringent  regulation  of  controlled 
business,  and  suggested  that  the 
Department  support  legislative  revisions 
to  RESPA  to  replace  "ineffective" 
consumer  disclosure  requirements  with 
Federal  "public  business"  requirements 


(i.e..  requirements  that  controlled 
businesses  derive  a  significant 
proportion  of  their  business  from 
nonaffiliates). 

One  of  the  Federal  agencies 
commenting  on  the  rule,  the  Office  of 
Thrift  Supervision  (OTS),  suggested  that 
separate  review  sta^idards  for 
preemption  determinations  were 
unnecessary  and  that  HUD  could 
employ  a  case-by-case  analysis,  using 
the  review  method  outlined  in 
§  3500.13(c)  of  the  final  rule.  (OTS 
submitted  comments  critical  of  the  final 
rule  on  the  referral  fee  and  CLO  issues.) 

(b)  Positions  Taken  by  Supporters  of 
the  Preemption  Provisions.  As  in  the 
case  of  commenters  critical  of  the  final 
rule,  supporters  of  the  rule  commented 
less  frequently  on  the  preemption  issue 
than  any  of  the  other  questions  raised  in 
the  July  6, 1993.  notice.  However,  there 
was  perhaps  a  greater  gulf  between 
supporters  of  the  1992  final  rule  and  its 
opponents  on  this  issue  than  on  any 
other.  As  indicated  earlier  in  this 
preamble,  opponents  of  the  rule 
expressed  widespread  fear  that  the 
Department  would  use  its  preemption 
power  to  nullify  what  the  opponents 
perceived  as  salutary  State  regulation  of 
controlled  business.  Propttnents  of  the 
final  rule  also  read  §  3500.13(b)(2)  of  the 
rule  as  promising  extensive  HUD 
employment  of  preemption;  however, 
these  commenters  welcomed  it. 

The  comm^iters  regarded  RESPA  as 
sufficient  to  provide  consumers  with 
protection  against  unfair  pricing  by 
settlement  service  providers.  Often,  the 
commenters  claimed.  State  laws  that 
purport  to  be  protective  of  consumers 
are  actually  designed  to  benefit  local 
settlement  service  providers,  by 
hindering  the  entry  of  larger,  broad- 
based  providers  into  local  markets. 

Commenters  appeared  to  assume  that 
the  chief  intended  target  of  preemption 
would  be  State  laws  directly  or 
indirectly  preventing  real  estate  brokers 
from  owning  affiliated  title  businesses, 
prohibiting  mortgage  lenders  from 
affiliating  with  title  agencies,  or 
restricting  the  percentage  of  business 
that  can  be  derived  from  referrals  from 
affiliated  businesses. 

A  lender  with  nationwide  business 
objected  strongly  to  the  inefficiencies  it 
said  resulted  from  multiple  and 
inconsistent  State  law  requirements. 
While  these  varying  requirements  are 
justified  if  they  provide  identifiable 
consumer  benefits,  the  commenter  said, 
they  frequently  represent  attempts  to 
limit  competition  among  lenders,  and 
actually  increase  the  costs  paid  by 
consumers. 

TTie  experience  in  Kansas  is  instructive.  / 

After  the  state  enacted  a  law  limiting  referrals     c 


Federal  Register  /  Vol.  59.  No.  139  /  Thursday.  July  21,  1994  /  Proposed  Rules  37371 


(i.e.,  requirements  that  controlled 
businesses  derive  a  significant 
p.'oportion  of  their  business  from 
nonaffihates). 

One  of  the  Federal  agencies 
commenting  on  the  rule,  the  Office  of 
Thrift  Supervision  (OTS).  suggested  that 
separate  review  standards  for 
preemption  determinations  were 
unnecessary  and  that  HUD  could 
employ  a  case-by-case  analysis,  using 
the  review  method  outlined  in 
§  3500.13(c)  of  the  final  rule.  (OTS 
submitted  comments  critical  of  the  final 
rule  on  the  referral  fee  and  CLO  issues.) 

(b)  Positions  Taken  by  Supporters  of 
the  Preemption  Provisions.  As  in  the 
case  of  commenters  critical  of  the  final 
rule,  supporters  of  the  rule  commented 
less  frequently  on  the  preemption  issue 
than  any  of  the  other  questions  raised  in 
the  July  6,  1993,  notice.  However,  there 
was  perhaps  a  greater  gulf  between 
supporters  of  the  1992  final  rule  and  its 
opponents  on  this  issue  than  on  any 
other.  As  indicated  earlier  in  this 
preamble,  opponents  of  the  rule 
expressed  widespread  fear  that  the 
Department  would  use  its  preemption 
power  to  nulUfy  what  the  opponents 
perceived  as  salutary  State  regulation  of 
controlled  business.  Propt»nents  of  the 
final  rule  also  read  §  3500.13(h)(2)  of  the 
rule  as  promising  extensive  HUD 
.  employment  of  preempticHi;  however, 
these  commenters  welcomed  it. 

The  commenters  regarded  RESPA  as 
sufficient  to  provide  consumers  with 
protection  against  unfair  pricing  by 
settlement  service  providers.  Often,  the 
commenters  claimed.  State  laws  that 
purport  to  be  protective  of  consumers 
are  actiially  designed  to  benefit  local 
settlement  service  providers,  by 
hindering  the  entry  of  larger,  broad- 
based  providers  into  local  markets. 

Commenters  appeared  to  assume  that 
the  chief  intended  target  of  preemption 
would  be  State  laws  directly  or 
indirectly  preventing  real  estate  brokers 
from  owning  affiliated  title  businesses. 
prohibiting  mortgage  lenders  from 
affiliating  with  title  agencies,  or 
restricting  the  percentage  of  business 
that  can  be  derived  from  referrals  from 
affiliated  businesses. 

A  lender  with  nationwide  business 
objected  strongly  to  the  inefficiencies  it 
said  resulted  from  multiple  and 
inconsistent  State  law  requirements. 
While  these  varying  requirements  are 
justified  if  they  provide  identifiable 
consimier  benefits,  the  commenter  said, 
they  fi^uently  represent  attempts  to 
limit  competition  among  lenders,  and 
actually  increase  the  costs  paid  by 
consumers. 

The  experience  In  Kansas  is  instructive. 
After  the  state  enacted  a  law  limiting  referrals 


to  affiliated  entities,  many  title  agent 
affiliates  of  real  estate  brokers  and  mortgage 
companies  were  forced  out  of  business.  Freed 
from  the  need  to  compete  with  such 
proctders,  we  understand  that  independent 
title  agents  increased  their  rates  by 
approximately  60%.  The  Department  need 
look  no  further  than  this  example  to 
recognize  that  protection  of  "turf,"  rather 
than  protection  o/^  consumers,  is  normally  at 
the  heart  of  such  limitations. 

The  commenter  went  on  to  urge  that 
HUD  make  clear  that  State  fimitations 
affecting  controlled  business 
arrangements  are  preempted  by  RESPA. 

One  commenter  said  that  RESPA  . 
regulations  encoiu^e  nationwide   ' 
service  providers  to  diversify  their 
product  offerings  and  enter  new 
geographic  markets.  Accordingly, 
Federal  preemption  of  adverse  State 
laws  would  result  in  increased 
competition. 

While  a  few  conunenters  appeared  to 
be  recommending  summary  preemption 
of  the  array  of  State  laws  affecting 
controlled  business,  other  commenters, 
responding  to  the  Department's  direct 
question,  urged  the  establishment  of 
standards  for  the  case-by-case 
determination  of  whether  State  laws  or 
regulations  are  inconsistent  with  RESPA 
in  the  controlled  business  area,  i.e., 
whether  a  particular  law  "give(s)  more 
protection  to  consumers  and/ or 
competition"  than  does  RESPA. 

One  commenter  suggested  that  the 
final  rule's  treatment  of  preemption 
should  be  fundamentally  changed 
because  it  is  "unclear  and  vaguely 
worded":  "What  is  meant  by  'stringent 
limitations'  and  'give  more  protection  to 
•  •  *  competition?' " 

Another  commenter  cited  the 
legislative  history  of  the  1983  RESPA 
amendments  as  indicating  Congress' 
expectation  that,  if  necessary  to  protect 
consumers  or  encourage  competition, 
HUD  would  recommend  further 
legislation  to  place  a  percentage 
hmitation  on  the  amoimt  of  controlled 
business  that  could  be  transacted.  The 
commenter  observed  that  in  the  ten 
years  since  the  controlled  business 
exemption  became  law,  HUD  has  not 
recommended  further  legislation  in  this 
area.  Additionally,  the  commenter 
claimed,  many  State  governments  have 
not  seen  the  necessity  of  enacting 
restrictions  on  the  percentage  of 
business  that  can  he  derived  from 
affihated  entities.  The  commenter 
concluded  that  State  "percentage  of 
business"  laws  were  inconsistent  with 
RESPA  and  should  be  preempted  as 
anticompetitive. 

(c)  Position  on  Preemption  in  the 
Proposed  Rule.  Based  upon  the 
comments  and  testimony,  the  Secretary 


has  determined  that  it  is  unnecessary  at 
this  time  to  set  out  specific  written 
standards  for  preemption  of  State  laws. 
As  numerous  commenters,  including 
the  State  Attorneys  General,  observed, 
setting  out  comprehensive  and 
informative  preemption  standards 
presents  an  almost  insurmoimtable  task, 
in  the  absence  of  a  wide  Srray  of  specific 
fact  situations  that  are  raising 
preemption  issues.  If  it  becomes 
necessary  to  consider  this  issue  further, 
the  Secretary  may  reop>en  the  issue  by 
rulemaking  or  deal  with  specific 
preemption  issues  by  means  of 
interpretive  rules.  No  amendments  are 
proposed  on  this  subject  in  this  rule. 

(4)  Issue  4:  Adequacy  of  the  Controlled 
Business  Ehsclosure  Statement 

In  §  3500.15(h)(1)  of  the  1992  final 
rule,  provision  was  made  for  "written 
disclosure,  in  the  format  of  the 
Controlled  Business  Arrangement 
Disclosure  Statement  set  forth  in 
appendix  D  of  this  part"  This  ' 

disclosure  referred  to  certain 
information  regarding  the  ownership 
and  financial  relationships  between 
referring  and  referred-to  parties,  as  well 
as  informadon  regarding  the  timing  of 
the  disclosiue  and  other  methods  for 
disclosure. 

HUD  solicited  the  views  of 
commenters  in  its  July  6, 1993,  Federal 
Register  notice  concerning  whether  the 
controlled  business  disclosures  outlined 
in  appendix  D  "are  adequate  to  protect 
the  consumer,  and,  if  not,  how  they 
might  be  improved." 

(a)  Comments  Critical  of  the 
Disclosure  Statement.  A  majority  of  the 
commenters  expressing  dissatisfaction 
with  one  or  more  features  of  the  1992 
final  rule's  employer  pavTnents 
provisions  also  objected  to  the 
Controlled  Business  Arrangement 
Disclosure  Statement  set  out  in 
Ap{>endix  D  to  part  3500. 

Generally,  these  objections  were 
twofold.  First,  commenters  argued  that 
even  the  best  and  most  complete  form 
of  disclosure  imaginable  was  not  an 
effective  means  of  coping  with  what  the 
commenters  perceived  as  anticonsumer 
aspects  of  controlled  business 
arrangements.  Second,  opposition 
commenters  urged  that  if,  against  their 
advice,  HUD  continued  to  sanction 
rttferral  payments  by  employers  to 
employees,  the  form  of  disclosure 
required  should  be  strengthened 
substantially,  and  the  timing  of  the 
required  disclosure  should  be 
pinpointed  for  maximum  effect  in 
affording  consumers  a  realistic 
opportunity  to  choose  alternative 
settlement  service  providers. 
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More  than  800  coniments  from 
lenders  and  settleme4t  attorneys  urged 
expansion  of  the  conl^lled  business 
disclosure  to  assure  tjiat  borrowers 
understand  that  the  rtferral  "will 
provide  a  financial  banefit  to  the  related 
parties."* 

Perhaps  the  most  comprehensive 
criticism  of  the  disclosure  poUcy  was 
expressed  by  the  16  ^ate  Attorneys 
General  in  their  comi^ients.  After 

cizing  both  the  rrferral  payments 
provision  and  the  CLl)  exemption,  the 
Attorneys  General  saijd  that  they  were 
skeptical  that  disclosures  can  remedy 
the  inherent  dangers  \o  consumers  when 
there  are  financiaJ  incientives  for 
referrals  of  business.  Conceding  that  the 
1983  RESPA  amendments  expressly 
permitted  controlled  business 
arrangements,  the  Attpmeys  General 
urged  that  the  disclos  ure  contemplated 
by  the  regulatory  amendment  "be  as 
clear  and  exphcit  as  p  ossible  to  alert 
consumers  to  the  potential  for  harm." 
The  comment  advoca  ed  that  the 
disclosure  form  state  vith  greater  clarity 
the  purpose  for  which  a  disclosure  is 
made  and  the  harm  af  ainst  which  it  is 
aimed. 

Sf)ecificalJy,  the  St<  te  Attorneys 
General  criticized  as  \  ague  the  form's 
reference  to  a  "business  relationship" 
and  advocated  the  inclusion  of  a 
statement  that,  in  maling  the  referral  to 
the  controlled  businei  s,  the  referring 
company  or  agent  (to  ye  identified  by 
name)  would  benefit  "financially  or 
otherwise."  The  State  Attorneys  General 
wanted  the  form  to  inlicate  that,  in 
addition  to  lower  rate.,  consumers 
might  receive  "better  (ervices"  by 
shop>ping  aroimd.  "Inleed,  consumers 
must  be  affirmatively  encouraged  to 
shop  around  *   *   •  cc  nsumers  should 
be  warned  in  clear,  lu  ambiguous 
language  of  the  pitfall  5  of  relying  on  a 
controlled  business  referral  and 
encouraged  to  make  £i  itelligent  choices 
among  settlement  sen  ice  providers." 
Consumers  should  als  o  be  told  in 
exphcit  terms,  the  cor  iment  continued, 
that  they  are  "free  to  choose  [their)  own 
settlement  service  provider  and  will  not 
be  denied  any  service  i  or  loan  for 
exercising  this  choice  ' 

Finally,  the  State  Al  tomeys  General 
favored  disclosure  of  i  he  "existence  of 
and  amounts  of  any  :  ees  or  kickbacks 
paid,  directly  or  indir  sctly,  to  the  real 


«HUD  notes  that  the    ,., 
format  already  requires:  (1) 
of  the  reLationship  berween 
the  prospective  provider  of  . 
ownership  or  other  financial 
of  the  charges  for  the  service 
statement  that  the  consumer 
these  services  at  a  lower  rate 
other  settlement  service  pro' 
49622,  .November  2.  1992.) 


App4  ndix  0  disclosure 

1  Hsclosure  of  the  nature 
I  he  referring  party  and 
I  be  ser\'ice.  including 
interests:  (2)  estimates 
or  services:  and  (3)  a 
"may  be  able  to  get 
by  shopping  with 
iders."  (57  FR  49600. 


estate  broker  or  another  referring  party, 
or  to  an  affiliated  provider,  for  the 
performance  of  settlement  services.  A 
large  number  of  individual  commenters 
and  the  CoaUtion  to  Retain  Independent 
Services  in  Settlements  (CRISIS)  echoed 
this  position. 

The  CFA  disparaged  disclosure,  by 
itself,  as  being  an  "inadequate  remedy 
for  the  market  risks  that  consiuners  are 
exposed  to  in  the  pujchase  of  real 
estate": 

The  Department's  rule  has  placed  before 
the  consumer  a  new  array  of  fees  for  which 
the  delivery  of  the  equivalent  of  a  tollgate 
'  ticket  is  hardly  ample  protection. 

One  of  the  central  problems  of  controlled 
business  arrangements  is  that  the  underlying 
purchase  is  carried  out  under  conditions  of 
urgency  and  stress  that  will  always 
overwhelm  a  captive  consumer.  The  ability 
to  distinguish  between  what  must  be  done — 
and  purchased — and  what  is  optional,  is 
limited.  , 

r 

The  MBA  advocated  elimination  of 
the  employer-employee  referral  fee 
exception,  but  urged  that,  at  least,  the 
disclosure  forita  should  be  expanded  to 
include  the  existence  and  amount  of  the 
referral  fee.  Similar  advice  was  received 
from  Consumers  Union  and  from 
individual  commenters. 

The  FDIC  also  expressed  some  doubt 
about  the  efficacy  of  written  disclosure, 
calling  the  disclosure  form  "just  one  of 
dozens  of  confusing  papers  handed  to 
[consumers]  over  the  course  of  a  real 
estate  transaction."  FDIC  nevertheless 
advocated  strengthening  the  form  by 
requiring  the  disclosing  entity  to  meet 
specific  content  guidelines  and  to  use 
layman's  language.  "•  *  *  so  less    ■ 
opportunity  (is)  given  for  'creative 
WTiting'."  The  FDIC  also  advocated  the 
use  of  an  acknowledgement  line  or  box 
on  the  form,  to  show  that  the  consumer 
had  read  and  imderstood  the  controlled 
business  arrangement  disclosure. 

The  Office  of  Thrift  Supervision 
(OTS),  while  expressing  concern  about 
employer-employee  referral  fees  and  the 
efficacy  5f  CLO  disclosures,  commented 
that  the  content  and  timing 
requirements  for  controlled  business 
disclosures,  as  set  out  in  the  final  rule, 
seemed  adequate  to  protect  consumers. 

Departing  from  the  recommendations 
of  other  commenters  to  the  effect  that 
the  disclosiue  form  should  be  expanded 
to  highlight  the  presence  of  referral  fees 
and  other  relationships  between  the 
referrer  and  the  service  provider, 
ALTA's  spokesman  called  the 
disclosure  process  "worthless  as  a 
consumer  protection  measiue  in  the 
settlement  services  arena."  The  ALTA 
claimed  that  the  consumer  is  likely  to 
rely  upon  the  recommendation  of  a 
trusted  professional,  "even  where  a 


personal  financial  inducement  is 
disclosed."  ALTA's  spokesman 
advocated  legislative  solutions, 
including  amendment  of  RESPA  to 
permit  a  competitor's  right  of  action  and 
the  institution  of  blanket  prohibitions 
on  controlled  businesses. 

(b)  Comments  from  Supporters  of  the 
Final  Rule's  Disclosure  Statement.  The 
Department  received  detailed  comments 
on  controlled  business  disclosure  policy 
from  more  than  a  dozen  commenters 
who  supported  the  final  rule  in  most  of 
its  particulars.  Typically,  these 
commenters  believed  that  the  form  and 
level  of  detail  of  disclosure  of  controlled 
business  arrangements  that  were  in  the 
final  rule  were  "more  than  adequate"  to 
permit  informed  choice  by  consumers 
concerning  settlement  service  providers. 

Several  commenters  pointed  out  that 
the  required  form  of  disclosiue 
appeared  to  exceed  the  statutory 
disclosure  requirements  in  several 
respects.  One.  the  commenters  urged 
that  the  statute  required  only  that  the 
"existence"  of  a  financial  interest  be 
disclosed,  while  the  regulation  required 
that  the  disclosure  outline  the 
"ownership  and  financial  interest,"  . 
Two,  the  regulation  requires  that  all 
disclosures,  not  just  those  related  to 
costs,  be  made  in  writing.  Three,  the 
regulations  require  separate  disclosure 
of  controlled  business  relationships. 
Finally,  the  "suggested  format"  for  the 
disclosure  (although  not  the  regulation 
itself)  includes  the  caution:  "You  may 
be  able  to  get  these  services  at  a  lower 
rate  by  shopping  with  other  settlement 
service  providers." 

Most  commenters  who  raised  these 
points  did  not  address  them  as 
objections  to,  or  criticisms  of,  the  1992 
final  rule.  Instead,  these  observations 
were  cited  as  indications  that,  in  the 
commenters'  views,  the  rule  already  was 
suitably  attentive  to  consumer 
protection  concerns.  In  that  it  went 
beyond  bare-bones  statutory  disclosure 
requirements.  Several  of  these 
comments  went  on  to  urge  that  the 
Department  continue  to  limit  its  RESPA 
regulations  to  disclosure-related 
concerns,  and  not  bend  to  the  will  of  .    . 
advocates  of  other  methods  of  regulating 
or  curbing  controlled  business 
arrangements: 

RESPA  is  predicated  on  the  belief  that 
constmiers,  when  provided  with  appropriate 
disclosures,  are  capable  of  making  informed 
decisions.  Those  who  argue  otherwise 
frequently  do  so  only  to  protect  their 
competitive  position,  not  to  advance  the 
interests  of  consumers.  •  *   *  [Tjhe 
information  contained  in  the  existing 
controlled  business  arrangement  disclosures 
is  sufficient  and  the  requirements  should  not 
be  disturbed. 


The  Federal  Reserve  Board's  comment 
agreed  that  the  controlled  business 
disclosure  poUcy  set  out  in  the  rule  and 
the  format  were  "more  than  adequate" 
as  disclosures.  "•  *  *  (I]f  anything,  it 
may  be  over-disclosing  given  the 
quantity  of  information  that  a  consumer 
receives  when  applying  for  a  mortgage 
loan."  A  few  lender-commenters 
expressed  a  similar  view.  The  Federal 
Reserve  suggested  that  the  consumer 
needs  ioinow  that  the  two  parties 
involved  in  the  referral  are  related,  but 
may  not  need  further  details.  While  the 
Federal  Reserve  agreed  it  is  important 
that  the  consumer  know  that  use  of  the 
provider  is  not  required,  it  suggested 
that  including  the  estimated  charges  for 
the  service  was  "redimdant."  since  such 
costs  would  have  been  disclosed  on  the 
Good  Faith  Estimate. 

One  lender  argued  that  controlled 
business  arrangements  arise  in  a  variety 
of  situations,  and  that  it  is  "impossible" 
to  mandate  the  use  of  a  form  that  is 
suitable  for  all  providers  in  all 
situations.  The  commenter  asked  the 
Department  to  provide  for  flexibiUty 
concerning  format,  "as  long  as 
consumers  are  informed  of  the  referral 
and  the  relationship  between  the 
parties."'  i    - 

Another  comment  lu^ed  that  the 
controlled  business  disclosure  form  not 
be  required  for  disclosure  of  the  specific 
providers  of  "lender  required  services 
such  as  credit  reports,  appraisals,  [or] 
flood  plain  searches."  The  commenter 
suggested  that  early  disclosure  of  the 
identity  of  these  providers  was 
impractical  and  provided  "absolutely  no 
benefit  to  the  consumer."  The 
information,  the  commenter  concluded, 
would  appear  on  the  HUD-1  Settlement 
Statement. 

The  most  frequent  criticism  of  the 
rule's  controlled  business  disclosure 
requirements  fi*om  commenters 
supportive  of  the  rule  was  that,  in  some 
instances,  it  was  unclear  when  a 
controlled  business  arrangement  was 
required  to  be  disclosed.  Several 
commenters  asked  whether  the 
disclosure  was  required  when  a  bank 
has  a  wholly-owned  subsidiary 
mortgage  company  or  when  a  mortgage 
company  is  a  wholly-owned  subsidiary 
of  the  same  holding  company  as  the 
bank. 


'  The  same  commenter,  a  lender,  asked  for  more 
flexibility  in  the  timing  of  the  controlled  business 
disclosure.  Many  referrals  do  not  occur  at  face-to- 
face  meetings  between  the  consumer  and  the 
referring  party,  the  commenter  suggested,  and  asked 
that  the  rule  clarify  that  the  service  provider  be 
required  to  furnish  a  disclosure  "at  the  time  of  the 
initial  contact  between  the  consumer  and  the 
provider." 
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The  Federal  Reserve  Board's  comment 
agreed  that  the  controlled  business 
disclosure  poUcy  set  out  in  the  rule  and 
the  format  were  "more  than  adequate" 
as  disclosures.  "•  *  •  (I]f  anything,  it 
may  be  over-disclosing  given  the 
quantity  of  information  that  a  consumer 
receives  when  applying  for  a  mortgage 
loan."  A  few  'ender-commenters 
expressed  a  similar  view.  The  Federal 
Reserve  suggested  that  the  consumer 
needs  lo  Juiow  that  the  two  parties 
involved  in  the  referral  are  related,  but 
may  not  need  further  details.  While  the 
Federal  Reserve  agreed  it  is  important 
that  the  consumer  know  that  use  of  the 
provider  is  not  required,  it  suggested 
that  including  the  estimated  charges  for 
the  service  was  "redimdant,"  since  such 
costs  would  have  been  disclosed  on  the 
Good  Faith  Estimate. 

One  lender  argued  that  controlled 
business  arrangements  arise  in  a  variety 
of  situations,  and  that  it  is  "impossible" 
to  mandate  the  use  of  a  form  that  is 
suitable  for  all  providers  in  all 
situations.  The  commenter  asked  the 
Department  to  provide  for  flexibility 
concerning  format,  "as  long  as 
consumers  are  informed  of  the  referral 
and  the  relationship  between  the 
parties."' 

Another  comment  urged  that  the 
controlled  business  disclosure  form  not 
be  required  for  disclosure  of  the  specific 
providers  of  "lender  required  services 
such  as  credit  reports,  appraisals,  [or] 
flood  plain  searches."  The  commenter 
suggested  that  early  disclosure  of  the 
identity  of  these  providers  was 
impractical  and  provided  "absolutely  no 
benefit  to  the  consumer. "  The 
information,  the  commenter  concluded, 
would  appear  on  the  HUD-1  Settlement 
Statement. 

The  most  frequent  criticism  of  the 
rule's  controlled  business  disclosure 
requirements  from  commenters 
supportive  of  the  rule  was  that,  in  some 
instances,  it  was  unclear  when  a 
controlled  business  arrangement  was 
required  to  be  disclosed.  Several 
commenters  asked  whether  the 
disclosure  was  required  when  a  bank 
has  a  wholly-owned  subsidiary 
mortgage  company  or  when  a  mortgage 
company  is  a  wholly-owned  subsidiary 
of  the  same  holding  company  as  the 
bank. 


'  The  same  commenter,  a  lender,  asked  for  more 
flexibility  in  the  timing  of  the  controlled  business 
disclosure.  Many  referrals  do  not  occur  at  face-to- 
face  meetings  between  the  consumer  and  the 
referring  party,  the  commenter  suggested,  and  asked 
that  the  rule  clarify  that  the  service  provider  be 
required  to  furnish  a  disclosure  "at  the  time  of  the 
initial  contact  between  the  consumer  and  the 
provider." 


The  situations  in  which  related 
businesses  were  required  to  make 
disclosure  also  were  questioned.  One 
commenter  asked  whether,  if  a  bank  is 
affiliated  with  a  mortgage  company  by 
common  ownership,  the  bank  has  to 
make  disclosures  to  consumers  in  the 
following  circumstances: 

•  When  a  consumer  is  directly 
referred  to  the  mortgage  company  for  a 
mortgage  loan; 

•  When  the  consumer  is  simply 
informed  of  the  availability  of  loans 
from  the  mortgage  company;  and 

•  When  the  Dank  includes  references 
to  the  mortgage  company  in  its 
advertising  or  its  brochures. 

One  commenter,  stating  that  the  entire 
category  of  "referrals"  was  not  intended 
to  fall  within  the  coverage  of  the 
controlled  business  arrangement  rules, 
recommended  creation  of  an  exemption 
to  the  controlled  business  arrangement 
rules  for  "  'referrals'  between  bank 
holding  companies'  wholly-owned 
subsidiaries."  Two  commenters  asserted 
that  failing  to  provide  this  exemption 
would  be  placing  mortgage  companies 
within  bank  holding  companies  at  a 
competitive  disadvantage  when 
compared  to  bank  mortgage 
departments.  "The  purpose  of  RESPA  is 
not  to  dictate  the  form  in  which  a  bank 
structures  its  lending  business." 

(c)  Position  Taken  in  the  Proposed 
Rule  on  the  Controlled  Business 
Disclosure  Statement.  The  Secretary 
concluded  that  the  elimination  of  the 
employer-employee  exception  would,  in 
turn,  eliminate  a  number  of  the 
strongest  concerns  regarding  the 
information  in  the  controlled  business 
disclosure.  However,  the  Secretary  has 
accepted  some  suggestions  for 
modifications  to  the  disclosure  as  useful 
and  beneficial  to  the  consumer. 
Accordingly,  certain  of  these 
suggestions  have  been  included  in  the 
proposed  rule  and  in  the  fonriat  of 
Appendix  D. 

"The  suggested  borrower- 
acknowledgement  box  has  been  added 
to  the  controlled  business  disclosure 
format.  Additional  plain  language  has 
been  added  to  the  format.  Section 
3500.15(b)  proposes  a  requirement  that 
disclosure  be  given  at  a  time  to  be 
relevant  to  the  consumer:  either  (i)  at 
the  time  of  referral  or  no  earlier  than  3 
days  before;  or  (ii)  if  the  lender  requires 
the  use  of  a  particular  provider,  the  time 
of  the  loan  application.  The  preamble  of 
revisions  that  extended  RESPA  coverage 
to  subordinate  Uen  transactions  (59  FR 
6505,  6510,  February  10,  1994)  also 
discussed  the  appropriateness  of 
disclosures,  stating  that  "incidental  and 
uncompensated  referrals,  such  as 
brochures  in  a  bank  lobby  or  street 


directions  given  by  a  bank  employee, 
are  not  perceived  as  rising  to  the  level 
necessary  to  require  a  controlled 
business  disclosure." 

More  sweeping  modification  of  the 
controlled  business  disclosure  form  is 
not  considered  necessary.  While  many 
commenters  disparaged  the  use  of 
written  disclosure  as  a  means  of  coping 
with  perceived  controlled  business- 
related  problems,  the  Department 
continues  to  believe  that  full  disclosure 
is  useful  as  a  means  of  informing 
consumers.  Disclosure  is  also  a 
preeminent  principle  of  the  RESPA     ; 
statute. 

V.  Other  Matters 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
pubUcation  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  other  than 
those  impacts  specifically  required  to  be 
applied  universally  by  the  RESPA 
statute. 

Environmental  Impact  ' 

A  finding  of  no  significant  impact 
vdth  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  finding  is 
available  for  pubhc  inspection  during 
regular  business  hours  in  the  Office  of 
the  General  Counsel,  Rules  Docket 
Clerk,  room  10276.  451  Seventh  Street 
SW.,  Washington,  DC  20410. 

Executive  Order  12866 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review.  Any 
changes  made  to  the  rule  as  a  result  of 
that  review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  at  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410-0500.  A  Regulatory  Impact 
Analysis  (RIA)  performed  on  this 
proposed  rule  is  also  available  for 
review  at  the  same  address. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  States  or 
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their  politica]  suheivisicos,  or  the 
relattoaship  between  the  federal 
government  and  the  States,  or  on  the 
distribution  of  po\k'er  and 
respcrasibihties  axtoag  the  various 
levels  of  govemiD#nl.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  ProiTiulgati<»n  of  this  rule 
expazkds  ccrverage  pf  the  applicable 
regulatory  requirei  nents  pursuant  to 
statutory  direction . 

Executive  Order  1 .  '606,  The  Family 
Coiusel, 


this 


The  General 
Designated  Officia 
Order  12606,  The 
determined  that 
not  have  potential 
on  family  forraatic  n 
general  well-being 
subject  to  review 
significant  change 
pohcies  or  pxograi^s 
promulgation  of 
policies  and  programs 
concerns. 


as  the 
under  Executive 
amily,  has 

proposed  rule  does 
for  significant  iinpact 

maintenanoe,  and 
and,  thus,  is  not 
I  nder  the  order.  NJo 
in  existing  HUD 
will  oesult  from 
rule,  as  those 
relate  to  £amily 


RegulatoiySfigendi 

This  rule  was  lis  ted  as  Item  1586  in 
the  Department's  J  emiannual  Agenda  of 
Regulations  publis  t>ed  on  April  25. 1994 
(59  FR  20424,  204^  7).  in  accordance 
with  Ej^cutive  Ori  ler  12866  axKl  the 
Regulatory  Fiexibi  ity  Act. 


14  CFR  Part  3500 

protet  lion.  Housing. 

acquisition. 


List  of  Subjects  in 

Consumer  ^ 
Mortgages.  Real  prbperty 
Reporting  and  rect  rdkeeping 
requirements. 

For  the  reasons 
preamble,  part  SSQp 
Cocfe  of  Federal 
to  be  amended  as 


fall 


PART  3500— REAt  ESTATE 
SETTLEMENT  PROCEDURES  ACT 


let 


Reguli 


out  in  the 
of  title  24  of  die 
ations  is  proposed 
ows; 


1 .  The  authority 
would  continue  to 


citation  for  part  3500 
read  as  follows: 


AMthority:  12  U.S.< : 


;am(  n 


I  access 


2.  Se.'iion  3500. 
9, 1994  (February 
6505,  6511).  is 
alphabetical  order 
•CLO",  "CLO 
operator".  "CLO 
system" 
"qualified  CLO 
removing  the  wore 
paragraph  (14) 
(15)  as  paragraph 
paragraph  (15)  to 
"settlement  service 


services 


'managei  ial 
system 


§3500.2    DefinitkMV. 

*         •        «         * 

CLO  means  computer  loan 
origination. 


2601  el  seq. 

effective  on  August 
0.1994  at  59  FR 

ded  by  adding,  in 
definitions  for 
CLO 
".  "<3>0 
employee",  and 
,  and  by 
"and "at  theend  of 
paragraph 
and  adding  a  new 
definition  of 
to  read  as  follows: 


rec  esignating  i 
(16),. 
tie 


CLO  access  fee  noeans  a  fee  paid  by  a 
borrower  to  a  CLO  operator  far  CLO 

services. 

CLO  operator  means  a  pnrvider  of 
settlement  services  who  operates  a  CLO 
system  for  a  borrower. 

CLO  Services  means  services  provided 
to  a  borrower  by  a  CLO  operator  using 
a  CLO  system. 

CLO  system  means  a  computer  system 
that: 

(1)  Provides  to  prospective  borrowers 
information  regardii^  the  rates  and 
terms  of  federally  related  raortg^e 
loans; 

(2)  Collects,  assembles,  and  transmits 
information  cbnceming  the  borrower, 
the  property,  and  other  informatioo  on 
a  potential  mortgage  loan  for  evaluation 
by  a  lendetfs);  and 

(3)  Based  on  the  data  transmitted, 
responds  to  the  borrower  with  detailed 
information,  including,  without 
limitation,  loan  terms,  rates,  and  - 
payment  schedules  for  various  loan 
pfoducts  that  would  be  available  to  the 
borroower  hxxm  such  lender(s). 

*  »     .    *        *         * 

Managerial  employee  means  an 
employee  of  a  settlement  servioe 
provider  who  does  not  routinely  deal 
directly  with  the  public,  and  who  either 
hires,  directs,  assigns,  promotes,  and 
rewards  other  employees  or  is  in  a 
position  to  formulate,  determine,  or 
influence  the  policies  of  their  employer. 
Neither  the  term  "managerial 
employee"  nor  the  term  "employee" 
inchides  real  estate  agents  or  other 
independent  contractcws. 

Qualified  CLO  system  means  a  CLO 
system  that  meets  the  requirements  of 
§3500.14(g«3). 

»         •         «         •         •  I 

Settlement  service  *   *   *  \^ 

(15)  Provision  of  CLO  services;  and     ' 

*  *        •         *         * 

3.  Section  3500.14  is  amended  by 
revising  paragraph  (gj(2);  by 
redesignating  paragraphs  (g)  (3)  and  (4) 
as  paragraphs  (g)  (5)  and  (6), 
respectively;  and  by  adding  new 
paragraphs  (g)  (3)  and  (4),  to  read  as 
follows: 

§3500.14    ProMbition  against  kickbacks 
and  unearned  tees. 

*  «         *         •         * 

(2)  Section  8  of  RESPA  does  not 
prohibit  normal  promotional  and 
educational  activities  that  are  not 
conditioned  on  the  referral  of  business 
and  that  do  not  involve  the  defraying  of 
expenses  that  otherwise  would  be 
incurred  by  persons  in  a  position  to 
refer  settlement  services  or  other  related 
business. 


(3)  Section  8  of  RESPA  does  not 
prohibit  any  payment  by  a  borrower  for 
CLO  services  provided  by  a  qualified 
CLO  system  that  provides  CLO  services 
and  meets  the  following  requirements: 

(i)  Miihjpie  Products  ana  Lenders. 
The  qiiahfied  CLO  system  shall  provide 
openings  for  20  or  more  lenders  offering 
various  loan  products.  The  factors  for 
selecting  the  fendos  to  be  inctuded  on 
a  quahfied  CLO  system  (see  paragraph 
(g)(3)(ii)  of  this  section)  may  not  be 
designed  to  hmit  or  have  the  effect  of 
limiting  ehgibihty  to  less  than  20 
lenders.  When  the  quah&ed  CLO  system 
has  less  than  20  lenders,  the  system 
shall  remain  open  to  and  accept 
additional  lenders  until  at  least  20 
lenders  participate. 

(ii)  Sdection  Factors.  To  determine 
eligibility  for  inclusi<m  in  the  system, 
the  qualijBed  CLO  system  shall  utilize 
selection  factors  that  are  fair  and 
impartial  and  are  designed  to  contribute 
to  the  efficiency  and  quality  of  the 
system.  These  factors  may  include,  but 
are  not  hmited  to,  the  date  of  the 
lender's  application  for  participation  on 
the  qualified  CLO  system,  the  quality  of 
services  and  capabifities  the  lender 
provides  to  consumers,  the  types  of  loan 
products  offered  by  the  lender  and  its 
pricing  practices,  and  the  extent  to 
which  the  lender's  participation  will 
increase  the  variety  of  loan  products 
offered  to  consumers  by  the  system. 
Qualified  CLO  system  owners  shall  have 
a  reasonable  justification  for  selection 
decisions,  supported  by  documentation 
which  they  must  maintain. 

(iii)  Neutrality.  The  CLO  operator  of  a 
qiialified  CLO  system  and  the  qualified 
CLO  system  shall  provide  borrowers 
with  information  in  a  neutral  maimer. 
No  lender  shall  be  favored  at  disfavored 
by  the  maimer  in  which  informati<Jl* 
regarding  the  leinler  or  its  products  is 
utilized  or  is  presented  to  the  borrower, 
is  used  on  the  system,  or  is  presented  by 
the  CLO  op^ators.  or  by  the  scope  of 
information  that  one  lender  is  permitted 
to  include  as  compared  to  another 
lender.  No  payments,  disinceatives,  or 
penalties  may  be  provided  directly  or 
indirectly  to  CLO  operators  of  quahfied 
CLO  systems  by  any  person,  including 
the  CLO  operator's  employer,  to 
influence  the  CLO  operator  to  fav<H-  any 
lender  on  the  quahfiiad  CLO  system. 

(iv)  Disclosure  Statement.  The  CLO 
operator  of  a  qualified  CLO  system  shall 
provide  a  CLO  disclosure  form  to  the 
borrower  before  CLO  services  are 
performed.  The  CLO  operator  shall 
require  the  borrower  to  sign  on  the  CLO 
disclosure  form  an  acLnowledgment 
that  the  borrower  has  received  the 
disclosure.  An  enlarged,  completed 
copy  of  the  CLO  disclosure  form  (no 


smaller  than  16"  by  20").  including  any 
apphcable  fee,  shall  be  displayed 
prominently  within  5  feet  of  the  CLO 
terminal.  The  CLO  disclosure  form 
shall: ''"^^ 

(A)  Be  in  the  format  established  in 
A.  ppendix  E  of  this  part; 

(B)  Specify  the  fee  and  services  being 
provided;  and 

(C)  Include  statements  that  use  of  the 
system  isflet-required;  space  on  the 
system  is  limited;  the  full  range  of 
products  meeting  the  borrower's  needs 
may  not  be  listed  on  the  system;  and , 
other  lenders  not  listed  on  the  system 
may  offer  better  terms  and  conditions, 
including  lovirer  rates. 

(v)  CLO  Access  Fee.  The  CLO  operator 
of  a  qualified  CLO  system  shall  charge 
all  borrowers  using  the  qualified  CLO 
system  the  same  CLO  access  fee(s)  for 
the  same  service  or  the  same 
components  of  service.  The  CLO 
operator  of  a  qualified  CLO  system  shall 
require  the  borrower  to  pay  any  CLO 
access  fee  outside  of  and  before  the 
closing  of  any  loan  that  may  be  obtained 
through  use  of  this  system.  The  CLO 
operator  of  a  qualified  CLO  system  may 
only  waive  the  CLO  access  fee  based  on 
business  considerations  of  the  operator 
and  not  on  any  action  of  a  lender.  If  the 
payment  of  the  CLO  access  fee  is 
contingent  on  use  of  a  loan  prodyct  on 
the  qualified  CLO  system,  the 
contingency  shall  apply  equally  to  all 
loan  products  and  lenders  on  the 
qualified  CLO  system. 

(vi)  Lender  Charges  for  Access.  The 
CLO  operator  of  a  qualified  CLO  system 
may  chaise  lenders  for  access  to  the 
qualified  CLO  system  if: 

(A)  Charges  are  set  forth  in  a  written 
schedule  of  charges; 

(B)  Charges  for  the  same  services  and 
components  of  services  are  the  same  for 
all  lenders  on  the  system;  and 

(C)  The  charges  are  reasonably  related 
to  the  costs  of  maintenance  and 
operation  of  the  qualified  CLO  system 
(i.e.,  the  faciUties  furnished  or  the 
services  actually  performed). 

(4)  Any  payment  by  a  borrower  to  a 
CLO  operator  for  services  from  a 
nonqualified  CLO  system,  and  any 
payments  by  a  third  party  settlement 
service  provider  to  a  CLO  operator  for 
access  to  any  CLO  system  in  relation  to 
a  federally  related  mortgage  loan,  will 
be  subject  to  examination  under  Section 
8  of  the  Act  and  this  part.  The 
disclosure  format  set  forth  in  Appendix 
E  of  this  part  and  Box  2  of  Appendix  E 
of  this  part  shall  be  utiUzed  by  all  CLO 
operators  for  all  CLO  systems  and  shall 
be  completed  before  any  CLO  services 
are  performed. 
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smaller  than  16"  by  20"),  including  any 
apphcable  fee,  shall  be  displayed 
prominently  within  5  feet  of  the  CLO 
terminal.  The  CLO  disclosure  form 
shall:''"^^ 

(A)  Be  in  the  format  established  in 
/appendix  E  of  this  part; 

(B)  Specify  the  fee  and  services  being 
provided;  and 

(C)  Include  statements  that  use  of  the 
system  isBet-raquired;  space  on  the 
system  is  limited;  the  full  range  of 
products  meeting  the  borrower's  needs 
may  not  be  listed  on  the  system;  and . 
other  lenders  not  listed  on  the  system 
may  offer  better  terms  and  conditions, 
including  lovirer  rates. 

(v)  CLO  Access  Fee.  The  CLO  operator 
of  a  qualified  CLO  system  shall  charge 
all  borrowers  using  the  qualified  CLO 
system  the  same  CLO  access  fee(s)  for 
the  same  service  or  the  same 
components  of  service.  The  CLO 
operator  of  a  qualified  CLO  system  shall 
require  the  borrower  to  pay  any  CLO 
access  fee  outside  of  and  before  the 
closing  of  any  loan  that  may  be  obtained 
through  use  of  this  system.  The  CLO 
operator  of  a  qualified  CLO  system  may 
only  waive  the  CLO  access  fee  based  on 
business  considerations  of  the  operator 
and  not  on  any  action  of  a  lender.  If  the 
payment  of  the  CLO  access  fee  is 
contingent  on  use  of  a  loan  prodyct  on 
the  qualified  CLO  system,  the 
contingency  shall  apply  equally  to  all 
loan  products  and  lenders  on  the 
qualified  CLO  system. 

(vi)  Lender  Charges  for  Access.  The 
CLO  operator  of  a  qualified  CLO  system 
may  chaise  lenders  for  access  to  the 
qualified  CLO  system  if: 

(A)  Charges  are  set  forth  in  a  written 
schedule  of  charges; 

(B)  Charges  for  the  same  services  and 
components  of  services  are  the  same  for 
all  lenders  on  the  system;  and 

(C)  The  charges  are  reasonably  related 
to  the  costs  of  maintenance  and 
operation  of  the  qualified  CLO  system 
(i.e.,  the  facilities  furnished  or  the 
services  actually  performed). 

(4)  Any  payment  by  a  borrower  to  a 
CLO  operator  for  services  from  a 
nonqualified  CLO  system,  and  any 
payments  by  a  third  party  settlement 
service  provider  to  a  CLO  operator  for 
access  to  any  CLO  system  in  relation  to 
a  federally  related  mortgage  loan,  will 
be  subject  to  examination  under  Section 
8  of  the  Act  and  this  part.  The 
disclosure  format  set  forth  in  Appendix 
E  of  this  part  and  Box  2  of  Appendix  E 
of  this  part  shall  be  utilized  by  all  CLO 
operators  for  all  CLO  systems  and  shall 
be  completed  before  any  CLO  services 
are  performed. 


4.  Section  3500.15  is  amended  by 
revising  paragraph  (b)(1);  by  removing 
the  word  "and"  at  the  end  of  paragraph 
(b)(3)(i)(A);  by  removing  the  period  at 
the  end  of  paragraph  (b)(3)(i)(B)  and 
replacing  it  witL  ";  and";  and  by  adding 
paragraph  (b)(3)(i)(C),  to  read  as  follows: 

§3500.15    Controlled  business 
arrangements. 

(b)  *   *  * 

(1)  The  person  making  a  referral  has 
furnished  to  each  person  whose 
business  is  referred  a  written  disclosure, 
in  the  format  of  the  Controlled  Business 
Arrangement  Disclosure  Statement  set 
forth  in  Appendix  D  of  this  part.  This 
disclosure  shall  specify  the  nature  of  the 
relationship  (explaining  the  ownership 
and  financial  interest)  between  the 
provider  of  settlement  services  (or 
business  incident  thereto)  and  the 
person  making  the  referral,  and  shall 
describe  the  estimated  charge  or  range 
of  charges  (using  the  same  terminology, 
as  far  as  practical,  as  Section  L  of  the 
HUD-1  or  HUD-IA  settlement 
statement)  generally  made  by  the 
provider  of  settlement  services.  The 
disclosure  must  be  provided  on  a 
separate  piece  of  paper  at  or  no  earlier 
than  3  business  days  before  each 
referral,  or,  if  the  lender  requires  the  use 
of  a  particular  provider,  the  time  of  loan 
application,  except  that: 
***** 

(3)«    •    • 
(i).    .    * 

(C)  No  agent  or  employee  may  accept  , 
any  payment  from  his  or  her  principal 
or  employer  or  any  other  source  when 
that  payment  is  correlated  on  a  one-to- 
one  basis  or  calculated  as  a  multiple  of 
the  number  or  value  of  any  referrals  of 
business  from  his  or  her  employer  or 
principal  to  an  affiliated  entity.  For 
example,  no  person  shall  pay  any 
managerial  employee  or  any  employee 
or  agent  who  is  in  direct  contact  with 
the  public  a  bonus  or  other 
compensation  correlated  on  a  one-to- 
one  basis  or  calculated  as  a  multiple  of 
the  niunber  or  value  of  any  referral  of 
settlement  service  business  by  the 
employee  or  the  employee's 
organizational  unit  to  an  entity  affiliated 
with  the  employer  or  principal.  In 
ac^ition.  no  compensation  of  an 
employee  or  agent  who  is  routinely  in 
direct  contact  with  the  public  may  be 
based  in  whole  or  in  part  on  the  number 
or  value  of  referrals  that  the  employee 
or  agent  makes  to  affiliated  entities. 

5.  Appendix  B  to  part  3500  is 
amended  by  revising  Illustration  1 1  to 
read  as  follows: 


Appendix  B  to  Part  3500 — Illustration 
of  Requirements  of  RESPA 

***** 

11.  Facts:  A.  a  mortgage  lender,  is  affiliated 
with  B.  a  title  company,  and  C,  an  escrow 
company,  and  offers  consumers  a  package  of 
mortgage  title  and  escrow  services  at  a 
discount  from  the  prices  at  which  such 
services  would  be  sold  if  purchased 
separately.  Neither  A,  B,  or  C,  requires 
consumers  to  purchase  the  services  of  their 
sister  companies,  and  each  company  sells 
such  services  separately  and  as  part  of  the 
package.  A  also  pays  its  employees  (i.e..  loan 
officers,  secretaries,  etc.)  a  bonus  for  each 
loan,  title  insurance,  or  closing  that  A's 
employees  generate  for  A.  B.  or  C.  A  pays 
such  employees  bonuses  out  of  its  own  funds 
and  receives  no  bonuses  or  reimbursements 
for  these  bonuses  from  B  or  C.  At  or  before 
tlie  time  that  customers  are  told  by  A  or  its 
employees  about  the  services  offered  by  B 
and  C  and  about  the  package  of  services  that 
is  available,  the  customers  are  provided  with 
a  controlled  business  arrangement  disclosure 
form. 

Comments:  Selling  a  package  of  settlement 
services  at  a  discount  is  not  prohibited  by 
RESPA.  Also,  A  may  compensate  its  own 
employees  for  business  generated  for  A's 
company,  but  A  may  not  directly  or 
indirectly  compensate  As  employees  who 
are  routinely  in  contact  with  consumers  for 
business  generated  for  B  or  C.  Nor  may  B  or 
C  directly  or  indirectly  compensate  A  or  As 
employees  for  business  referred  to  B  or  C  by 
A's  employees.  Sections  3500.15^(3)(i)  (A) 
and  (B)  set  forth  the  permissible  wfchanges 
of  funds  between  controlled  business 
entities.  No  employee  oi  agent  may  receive 
compensation  correlated  on  a  one-to-one 
basis  or  calculated  as  a  multiple  of  the 
number  or  value  of  referrals  of  business  to  an 
affiliated  entity.  Nothing  in  the  RESPA  rule 
prohibits  bonuses  or  other  compensation 
based,  in  part,  on  the  generation  of  business 
by  A  to  B  and  C  being  paid  to  managerial 
employees  who  are  not  routinely  in  contact 
with  consumers. 

6.  Appendix  D  to  Part  3500  is  revised 
to  read  as  follows: 

Appendix  D  to  Part  3300 

Controlled  Business  Arrangement  Disclosure 
Statement  Format  Notice 

To:  ; 

From: ■. 

(Entity  Making  Statiement) 

Property:   

Date: 

This  is  to  give  you  notice  that  (referring 
party!  has  a  business  relationship  with 
[provider  receiving  referral] .  (Describe  the 
nature  of  the  relationship  between  the 
referring  party  and  the  provider,  including 
percentageof  ownership  interest,  if     . 
applicable]  Because  of  this  relationship,  this 
referral  may  provide  [referring  party)  a 
financial  or  other  benefit. 

Set  forth  below  is  the  estimated  charge  or 
range  of  charges  by  [provider)  for  the 
following  settlement  services: 

:S 

1_:S 
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You  are  NOT  required  to  use  (provider)  as 
a  condition  for  {settleiseot  of  your  loan  on) 
[or]  [purchase,  sale,  or  refinance  of]  the 
subject  property.  YOU  MAY  BE  ABLE  TO 
GET  THESE  S£RV1CE$  OR  BETTER 
SERVICES  AT  A  LOWER  RATE  BY 
SHOPPING  WITH  OTHER  SETTLEMENT 
SERVICE  PROVIDERS,  AND  THIS  IS 
SOMETHING  YOU  SipULD  CONSIDER 
DOING.' 

A  lender  is  allowed  :o  require  the  use  of 
an  attorney,  credit  rep<  trtlng  agency,  or  real 
estate  appraiser  cbosei  i  to  represent  the 
lender's  interest.* 

Acknowiedgment 

(I/we  have  read  this  irsclosure  fbnn  and 
understand  its  content  i,  as  evidenced  by  my/ 
our  8ignature<s)  bekrvv  ]  * 

(I/we  tiave  read  this  disclosure  form,  and 
understand  that  frefetrlng  party)  is  referring 
me/us  to  purchase  the  Btwve-described 
settlement  services  from  (provider  receivir»g 
referrals),  and  m«y  recpve  income  as  the 
result  of  this  referral.) 


(Applicant's  signature 


(Co-applicant's  signati^) 


■  Where  tiie  lender  is  re<  [uiring  an  attoraey,  credit 
reponiog  ageocir.  or  reai  (ttiale  appraiso- to 
represent  its  interaso.  tiits  paragraph  and  the 
corresponding  dciuiowte^.ea{  s^ouid  be  omitted. 

'  Uae  thia  paragraph  axxj  ackoowiedgmeat  for 
disclosures  involving  reqklirad  attorneys.  cradU 
reporting  agencies,  or  real  lestate  appraisers  and 
omit  the  second  aduiowledgment.  For  all  other 
disclosures,  use  ttie  secon  I  adtnowledgment. 


(Specific  timii^g  rules  for  delivery  of  the 
controlled  business  disclosure  are  set  forth  in 
24  CFR  3500.5(b)(lKi)  (Regulation  X).] 

7.  Appendix  E  to  part  3500  is  revised 
to  read  as  follows: 

Appendix  E  to  Part  3500 

CLO  Fee  Disclosure  ' 


To:  

(Potential  Borrower) 
From: 


(Person  Making  Disclosure) 

NOTICE:  I  have  available  a  Computer  Loan 
Origination  System  (CLO),  a  computer 
system  thftt  can  access  a  variety  of  mortgage 
loans  and  rates.  The  CLO  is  available  to  you 
under  the  following  cooditions: 

1.1     )  You  are  obligating  yourself  today  to 

f>ay  S .  outside  of  and  before  the 

settlement  of  any  loan  that  may  be  obtained 

through  use  of  this  system  by check, 

credit  card, cash, 


Other 
2.1 


(specify) 


You  will  not  be  charged  a  direct  fee, 
but  the  lender  who  hinds  your  loon  will  pay 
us  a  fee  related  to  your  loan  estimated  to  be 

S ,  which  will  likely  be 

recovered  by  the  lender  in  the  cost  of  your 
loan. 

3.1     )  I  am  providing  you  access  to  the 
CLO  without  a  separate  charge. 

USE  OF  THIS  SYSTEM  IS  NOT 
REQUIRED.  SP\CE  ON  THE  SYSTEM  IS 
LIMITED,  THE  FULL  RANGE  OF  PROJUCTS 
MEETING  YOUR  NEEDS  MAY  NOT  BE 
USTED,  AND  BETTER  TERMS  AND 
CONDITIONS,  INCLUDING  LOWER  RATES. 
MAY  BE  AVAILABLE  FROM  OTHERS  NOT 
LISTED  ON  THE  SYSTEM. 

(INSTRUCTIONS:  Include  the  following 
text,  when  applicable.  InstructioiM  in  square 


hrackela.  including  these  instructions,  should 
be  omitted,  as  appropriate.]  KName  of 
operator  of  tha  system}  has  an  affiliated 
business  relationship  with  (name(s)  of 
lender(s)  on  the  system  under  which  this 
overall  organization  gains  financially  if  you 
enter  into  a  mortgage  loan  with  them.  A 
further  explanation  of  this  business 
reiatiooship  is  set  icMth  in  the  oontrolied 
business  arrangement  disclosuM  iDrm  tfa^  is 
also  being  given  to  you  at  this  time.] 

The  fpllowing  services  will  be  provided: 

I  ]  Displaying  a  variety  of  mortgage  loans 
and  rates  that  may  be  available  to  you. 

1  J  Counseling  you  regarding  the  different 
types  trf  loans  available  and  the  relative  rates 
in  a  fair  and  equitable  manner. 

I    j  Relating  your  fiitaiiaal  needs  with 
available  mortgage  loao  pro-ams;  and 
assisting  you  in  deciding  which,  if  any.  meet 
your  needs. 

[    ]  Entering  inibmaatioB  regarding  you 
into  the  Computer  Loan  Origination  System. 

1    ]  Reviewing  responses  to  submitted 
information. 

1    (Other 

Acknowledgment 

I/we  have  read  this  discioeure  form,  and 
understand  its  contents,  as  erideoced  by  my/ 
our  signature(s)  below. 

Applicant's  signatures 

Co-Applicant's  signature 

Date:  July "14, 19d4. 
Nicolas  P.  Retsiaas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
(FR  Doc.  94-17598  Filed  7-20-94;  a:45  am| 
BtLUNG  CODE  4210-27-.P 
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Federal  Register  /  Vol. 


DEPARTMENT  OP  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  862, 864,  866,  868,  870, 
872,  874,  876,  878;  880,  882,  886,  888, 
890,  and  892 

[Docket  No.  94M-02fO] 

Medical  Devices;  [proposed 
Exemptions  From  Premarket 
Notification  for  Certain  Classified 
Devices 


agency:  Food  and 

HHS. 

ACTION:  Proposed  ilile 


this  proposed  rule  become  effective  30 
days  after  the  date  of  its  publication  in 
the  Federal  Register.  "^  ~-^ 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Farklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.'Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-64),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
4765. 


Drug  Administration,     SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  as  amended  by  the 
Medical  Device  Amendments  of  1976 
(Pub.  L.  94-295,  hereinafter  called  the 
amendments)  and  the  Safe  Medical 
Devices  Act  of  1990  (the  SMDA). 
establishes  a  comprehensive  system  for 
the  regulation  of  medical  devices 
intended  for  human  use.  Section  513  of 
the  act  (21  U.S.C.  360c)  estabUshes  three 
classes  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness:  Class  I,  general  controls; 
class  II,  special  controls;  and  class  III, 
premarket  approval. 

Section  513(d)(2)(A)  of  the  act  (21 
U.S.C.  360c(d)(2){A))  authorizes  FDA  to 
exempt,  by  regulation,  a  generic  type  of 
class  I  device  from,  among  other  things. 

Table  1 


SUMMARY:  The  Foo  i  and  Drug 
Administration  (FIIA)  is  proposing  to 
exempt  164  generic  types  of  class  I 
devices  from  the  r€  quirement  of 
premarket  notifical  ion,  with  limitations. 
For  the  exempted  devices,  FDA  has 
determined  that  manufacturers' 
submissions  of  prenarket  notifications 
are  unnecessary  foi  the  protection  of  the 
public  health  and  that  the  agency's 
review  of  such  submissions  will  not 
advance  its  public  health  mission. 
Granting  the  exem]  (tions  will  allow  the 
agency  to  make  bet  :er  use  of  its 
resources  and  thus  better  serve  the 
public. 

DATES:  Submit  written  comments  by 
October  19, 1994. 1  DA  is  proposing  that 
any  final  rule  that  i  nay  issue  based  on 


Date 


Aug.  25,  1987  . 
June  8,  1988  .. 
Sept.  14.  1988 
Dec.  29.  1988. 
Apf.  5,  1989  ... 
Apr.  5.  1989  ... 
Apf.  5,  1989  ... 
June  12,  1989 


In  considering  whether 
additional  class  I  d<  »vices 
premarket  notificat  on 
whether  notificatio  i 
device  is  unnecess<  ry 
of  the  public  health . 
proposed  in  this  do  cxunent 
exempted  from  pre  narket 


the  requirement  of  premeirket 
notification  in  section  510(k)  of  the  act 
^1  U.S.C.  360(k)).  Such  an  exemption 
"permits  manufacturers  to  introduce  into 
commercial  distribution  generic  types  of 
devices  without  first  submitting  a 
premarket  notification  to  FDA.  When 
FDA  issued  proposed  regulations 
classifying  preamendments  devices,  the 
agency  focused  on  granting  exemptions 
from  the  requirement  of  premarket 
notification  principally  when  the 
advisory  panels  included  them  in  their 
recommendations  to  the  agency. 
Subsequently,  FDA  decided  to  exempt 
certain  additional  class  I  devices  from 
the  requirement  of  premarket 
notification  in  order  to  reduce  the 
number  of  unnecessary  premarket 
notifications.  This  %:tion  helped  to  free 
agency  resources  fcx  the  review  of  more 
complex  notificatiohs  to  FDA. 

Previously,  FDA  exempted  293 
generic  types  of  class  I  devices  from  the 
requirement  of  premarket  notification, 
with  limitations.  Some  of  these  devices 
were  exempted  from  the  requirement  of 
premarket  notification  when  the  devices 
were  initially  classified  into  class  I. 
However,  the  majority  of  these  devices 
were  exempted  from  the  requirement  of 
premarket  notification  after  being 
classified  into  class  I.  These  subsequent 
exemptions  from  the  requirement  of 
premarket  notification  appear  in  the 
following  Federal  Register  publications 
(see  Table  1). 


Federal  Register  citation 


52  FR  32110  

53  FR  21447  

53  FR  35602 

53  FR  S2952  

54  FR  13826  

54  FR  13828 

54  FR  13831  

54  FR  25042  „ 

Type  of  device 

Ear,  Nose  and  Throat  

Clinical  Chemistry  and  Toxicology „ 

Ophthalmic  ......*.. 

OrttKipedic 

General  and  Plastic  Surgery „ 

Dental  _ , ^..... 

Radiology  , .^ 

Hematology  and  Pathology  > ......,..^ 

Immunology  and  Microbiology ; 

Anesthesiology  

Cardiovascular  

Gastroenterology  and  Urology 

General  Hospital  and  Personal  Use  

Neurological 

OlKtetrical  and  Gynecological ; 

Physical  Medicine  , 


'  No.  of  devices 


4 
21 
55 

7 

a 

22 

4 

24 

37 

13 

3 

9 

6 

7 

3 

2 


II.  Description  of  P  -oposed  Exemptions 


to  exempt 
from 
FDA  focused  on 
for  the  type  of 

for  the  protection 
For  the  devices 
to  be 
notification. 


FDA  has  concluded  that  notification  is 
urmecessary  primarily  for  the  following 
reasons: 

(1)  The  device  does  not  have  a 
significant  history  of  false  or  misleading 
claims  or  of  risks  associated  with 
inherent  characteristics  of  the  device, 
such  as  device  design  or  materials. 
When  making  these  determinations. 


FDA  generally  has  considered  the 
frequency,  persistence,  cause,  or 
seriousness  of  such  claims  or  risks,  as 
well  as  other  factors  deemed  relevant. 

(2)  In  general,  the  following  factors 
apply:  (a)  Characteristics  of  the  device 
necessary  for  its  safe  and  effective 
performance  are  well  established;  (b) 
anticipated  changes  in  the  device  that 


could  affect  safety  and  effectiveness  will 

fither  (i)  Be  readily  detectable  by  users 
y  visual  examination  or  other  means, 
such  as  routine  testing,  before  causing 
harm,  e.g.,  testing  of  a  clinical 
laboratorj-  reagent  with  positive  and 
negative  controls;  or  (ii)  not  materially 
increase  the  risk  of  injury,  incorrect 
diagnosis,  or  ineffective  treatment;  and 
(c)  any  changes  in  the  device  would  not 
be  likely  to  result  in  a  change  in  the 
device's  classification. 

FDA  has  made  the  determinations 
described  above  based  on  its  knowledge 
of  the  device,  including  past  experience 
and  relevant  reports  or  studies  on 
device  performance.  If  FDA  has 
concerns  only  about  certain  types  erf 
changes  to  a  particular  class  1  device, 
the  agency  may  grant  a  hmited 
exemption  frtam  premarket  notification 
for  that  generic  type  of  device.  A  limited 
exemption  will  specify  the  types  of 
changes  to  the  device  for  wWch 
manufacturers  are  required  to  submit  a 
premarket  notification.  For  example, 
FDA  may  exempt  a  device  from  the 
requirement  of  premarket  notification 
except  when  a  manufacturer  intends  to 
use  a  diffisrent  material. 

FDA  advises  manufacturers  that  an 
exemption  from  the  requirement  of 
premarket  notification  is  not  an 
exemption  fitun  any  of  the  other  general 
controls,  including  current  good 
manufacturing  practices  (CGMP's), 
unless  explicitly  stated.  Indeed.  FDA's 
decision  to  propose  510(k)  exemptions 
for  these  devices  is  based,  in  part,  on  the 
fact  that  compliance  with  CGMP's  will 
help  insure  product  quality. 

FDA's  decision  to  giant  an  exemption 
from  the  requirement  of  premarket 
notification  for  a  generic  type  of  class  I 
device  will  be  based  upon  the  existing 
and  reasonably  foreseeable 
characteristics  of  commerciany 
distributed  devices  within  that  generic 
t3,rpe.  Because  FDA  cannot  anticipate 
every  change  or  modification  of  a  class 


CFR  part 


862 
864 
866 
8§8 
870 
872 
874 
876 
878 
880 
882 
886 
888 
890 


Ctinicat  Chemistry  and  Clinical  T 
Hematology  and  Pattxjiogy  Devk 
Immunology  and  Microtiiology  D( 
Anesthesiology  Devices;  July  16, 
Cardiovascular  Devices;  Fetxuar 
Dental  Devtces;  August  12,  1987 
Ear,  Nose  and  Throat  Devices;  N 
Gastroenterology-tJrotogy  Device 
General  and  Plastic  Surgery  Dev 
General  Hospital  and  Personal  U 
Neurological  Devices;  Septembei 
Ophthalmic  Devices;  Septemt)er 
Orttxjpedic  Devices;  September  • 
Physical  Medicine  Devices;  Nove 
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could  affect  safety  and  effectiveness  will 

fither  (i)  Be  readily  detectable  by  users 
y  visual  examination  or  other  means, 
such  as  routine  testing,  before  causing 
harm,  e.g..  testing  of  a  clinical 
laborator>'  reagent  with  positive  and 
negative  controls;  or  (ii)  not  materially 
increase  the  risk  of  injury,  incorrect 
diagnosis,  or  ineffective  treatment;  and 
(c)  any  changes  in  the  device  would  not 
be  likely  to  result  in  a  change  in  the 
device's  classification. 

FDA  has  made  the  determinations 
described  above  based  on  its  knowledge 
of  the  device,  including  past  experience 
and  relevant  reports  or  studies  on 
device  performance.  If  FDA  has 
concerns  only  about  certain  types  of 
changes  to  a  particular  class  1  device, 
the  agency  may  grant  a  Umited 
exemption  from  premarket  notification 
for  that  generic  type  of  device.  A  limited 
exemption  will  specify  the  types  of 
changes  to  the  device  for  which- 
manufacturers  are  required  to  submit  a 
premarket  notification.  For  example, 
FDA  may  exempt  a  device  from  the 
requirement  of  premarket  notification 
except  when  a  manufacturer  intends  to 
use  a  different  material. 

FDA  advises  manufacturers  that  an 
exemption  from  the  requirement  of 
premarket  notification  is  not  an 
exemption  from  any  of  the  other  general 
controls,  including  current  good 
manufacturing  practices  (CCMP's), 
unless  explicitly  stated.  Indeed.  FDA's 
decision  to  propose  510(k)  exemptions 
for  these  devices  is  based,  in  part,  on  the 
fact  that  comphance  with  CGMP's  will 
help  insiu«  product  quality. 

FTDA's  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  for  a  generic  type  of  class  I 
device  will  be  based  upon  the  existing 
and  reasonably  foreseeable 
characteristics  of  commercially 
distributed  devices  within  that  generic 
type.  Because  FDA  cannot  anticipate 
every  change  or  modification  of  a  class 


I  device  exempt  from  premaricet 
notification  requirements  that  could 
significantly  affect  the  safety  or 
effectiveness,  manufacturers  of  any 
commercially  *aistributed  class  I  device 
for  which  FDA  has  granted  an 
exemption  from  the  requirement  of 
premarket  notification  are  still  required 
to  submit  a  premarket  notification  to 
FDA  before  introducing  a  device  or 
dehvering  it  for  introduction  into 
interstate  commerce  for  commercial 
distribution  when: 

(1)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28. 1976,  or  the  device  is  intended 
for  a  use  different  fi-om  the  intended  use 
of  the  preamendments  device  to  which 
it  has  been  determined  to  be 
substantially  equivalent;  e.g.,  the  device 
is  intended  for  a  different  medical 
purpose,  or  the  device  is  intended  for 
lay  use  instead  of  use  by  health  care 
professionals;  or 

(2)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  used  by  the  device 
before  May  28, 1976;  e.g..  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  add  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

Such  changes  or  modifications  to 
class  I  devices  that  are  exempt  from 
premarket  notification  would  mean  the 
exemption  would  no  longer  apply. 
Changes  or  modifications  to  devices  that 
are  not  exempt  from  premaiic^et 
notification  requirements  under  any 
regulation  must  imdergo  a  more 
comprehensive  assessment  to  determine 
the  impact  of  the  change  or  modification 
on  the  device's  safety  and  effectiveness. 
FDA  intends  to  develop  guidance 
clarifying  when  a  change  or 
modification  to  a  device  requires 

Table  2 


submission  of  a  premarket  notification 
as  defined  in  21  CFR  807.81(a)(3). 

On  the  dates  listed,  FDA  pubhshed 
final  regulations  classifying,  among 
others,  the  devices  fisted  below.  When 
FDA  classified  these  devices,  the  agency 
did  not  propose  exempting  them  from 
the  requirement  of  premarket 
notification.  Based  on  the  analysis 
described  above,  FDA  has  now 
determined  that  premarket  notification 
with  respect  to  the  devices  listed  below  ' 
is  unnecessary  for  the  protection  of  the 
pubhc  health  and  will  not  advance 
FDA's  public  health  mission.  This 
approach  is  consistent  with  the 
recommendation  in  the  May  1993  report 
of  the  Subcommittee  on  Oversight  and 
Investigations  of  the  Committee  on 
Energy  and  Commerce,  U.S.  House  of 
Representatives,  entitled  "Less  Than  the 
Sum  of  its  Farts  Reforms  Needed  in  the 
Organization.  Management,  and 
Resources  of  The  Food  and  Drug 
Administration's  Center  for  Devices  and 
Radiological  Health." 

Earlier  this  year,  the  Office  of  Device 
Evaluation  undertook  a  risk  assessment 
of  all  devices  in  order  to  ensure  the 
proper  allocation  of  resources  in  the 
review  process.  All  of  the  class  I  devices 
listed  below  were  placed  in  Tier  I,  the 
category  of  devices  which  have  a 
minimal  inherent  risk  and  whose  review 
focuses  upon  intended  use.  A  number  of 
class  U  devices  were  also  included  in 
the  Tier  I  evaluation  process.  FDA 
intends  to  consider  proposing 
exemptions  from  the  requirement  of 
premarket  notification  for  these  devices. 
In  the  near  future,  FDA  believes  that 
exempting  these  devices  from  premarket 
notification  will  allow  the  agency  to 
better  use  its  available  resources  to 
protect  the  public  health. 

FDA  is  proposing  to  exempt  fipom  the 
requirement  of  premarket  notification, 
with  Umitations,  the  164  generic  t\'pe  of 
class  I  devices  hsted  in  Tsi>le  2  below: 


862 
864 
866 
8§8 
870 
872 
874 
876 
878 
880 
892 
886 
888 
890 


Ctinicaf  Ctiemistry  and  Clinical  Toxicology  Devices;  May  l,  1987  (52  FR  16102)  

Hematology  and  PattxjJogy  Devices;  September  12,  1980  (45  FR  60576)  I 

rmmunology  and  Microbiology  Devices;  November  9,  1982  (47  FR  508141 

Anesthestology  Devices;  July  16,  1982  (47  FR  3313(Q  „ !!"!"."." 

Cardiovascular  Devices;  February  5,  1980  (45  FR  7904)  „ '" 1" 

Dental  Devices;  August  12,  1987  (52  FR  30082);  November  20,  1990  (55  FR  48436) 

Ear,  KJose  and  Throat  Devices;  November  6,  1986  (51  FR  40378) 

Gastroenierotogy-Urology  Devices;  November  23,  1983  (48  FR  53012) ....""..."" 

GenefaJ  and  F^astic  Surgery  Devices;  June  24,  1988  (53  FR  23856) 

Genera*  Hospital  and  Personal  Use  Devices;  October  21,  1980  (45  FR  69678) ..... 

Neurologjcal  Devices;  September  4,  1979  (44  FR  51726)  

Ophthalmic  Devices;  September  2. 1987  (52  FR  33346) """"'"""" 

OrttTopedSc  Devices;  Septemt)er  4.  1987  (52  FR  33686) „!"."!."!! 

Ptiysical  Medfcine  Devices;  November  23,  1983  (48  FR  53032)  !""!....."!!!!•!." 


No.  of  devices 

proposed  to  be 

exempt 


8 

S 
\ 
38 
4 
1 

13 
U. 
36 

5 

6 
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CFRpart 


892 


Total 


Table  2— Continued 


Title 


— ( 

Radiology  Devices;  January  20. 1988  (53  FR  1554) 


Table  ^.—Clinical 
Clinical  Toxic  DLOGY 


Section 


862.2270  .. 

862.2310  .. 
862.2320  .. 

862.2485  .. 

862.2720  .. 

862.2800  .. 
862.2920  .. 


No.  of  devices 

proposed  to  be 

exempt 


164 


Chemistry  and 
Devices 


Device 


Thin-laye^  chromatography  sys- 
tem for]  clinical  use. 

Clinical  sample  concentrator. 

Beta  or  ^mma  counter  for  clini- 
cal use|. 

Electrophoresis  apparatus  for 
clinical  ;use. 

Plasma  pncometer  for  clinical 
use. 

Refractoffwter  for  clinical  use. 

Plasma  viscometer  for  clinical 
use. 


FDA  is  proposing 
exemption  from  the 
premarket  notification 
devices  in  Table  3 
proposed  exemptioris 
sample  concentrator 
beta  or  ganmia  coun  er 
(§  862.2320),  the  el»  :troph 
apparatus  for  clinical 
the  plasma  oncometjr 
(§862.2720).  the  re 
clinical  use  (§862. 
viscometer  for  clinitial 
are  limited  and  wou 
those  products  intenjded 
which  make  no 
which  include  submjiss 
certified  statement 
for  labeling  of  in 
products  contained 
will  be  fpllowed. 


torrent  an 
requirement  of 
for  each  of  the 
a|>ove.  However,  the 
for  the  clinical 
(§862.2310),  the 
for  clinical  use 
oresis 
use  (§862.2485). 
for  clinical  use 
f^ctometer  for 

and  the  plasma 
use  (§862.2920) 
d  apply  only  to 

for  general  use, 
ic  claims,  and 
ions  containing  a 
the  requirements 
diagnostic 
:n  21  CFR  809.10 


21100), 


tiat 


,  viUo 


Section 


864.2280 

864.5350 
864.7660 

864.7675 

864.7900 

yb64.8500 


FDA  is  proposing 
exemption  from  the 
premarket  notificati(^n 
devices  in  Table  4 


al  0 


Table  4.— HEikATOLOGv  and 
PATHOLOGir  Devices 


Device 


Cultured    animal    and    human 

cells. 
Microsedi|nentation  centrifuge. 
Leukocyt«     alkaline    phosphate 

test 
Leukocyte  peroxidase  test. 
Thrombof  lastin  generatiorr  test. 
Lymphoc)  te  separation  medium. 


o  grant  an 
•equirement  of 
for  each  of  the 
ve. 


Table  5.— Immunology  and 
Microbiology  Devices 


Section 

Device 

866.5170  .. 

Breast  milk  immunological  test 

system. 

866.5220  .. 

Cohn  fraction   II   immunological 

test  system. 

866.5230  .. 

Cotostrum    immunological    test 

system. 

866.5360  .. 

Cohn  fraction  IV  immunological 

test  system. 

866.5370  .. 

Cohn  fraction  V  immunological 

test  system. 

866.5540  .. 

Immunoglobulin  G  (Fd  fragment 

specifk:)    immunological    test 

system. 

866.5570  .. 

Lactoferrin    immunological    test 

system. 

866.5700  .. 

Whole  human  plasma  of  serum 

immunological  test  system. 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  in  Table  5  above. 

Table  6.— Anesthesiology  Devices 


Section 

Devk:e 

868.5340  .. 
868.5350  .. 
868.5620  .. 
868.5675  .. 
868.5700  .. 

Nasal  oxygen  cannula. 
Nasal  oxygen  catheter. 
Breathing  mouthpiece. 
Rebreathing  device. 
Nonpowered  oxygen  tent. 

FDA  is  proposing  to  grant  an      " 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  in  Table  6  above. 

Table  7.— Cardiovascular  Devices 


Section 

Device 

870.1875  .. 

Stethoscope. 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  the  device  in 
Table  7  above.  However,  this  proposed 
exemption  is  limited  and  would  apply 
only  to  the  mechanical  stethoscope,  the 
manual  stethoscope,  and  the  direct 
(acoustic)  stethoscope. 

Table  8.— Dental  Devices 


Section 


872.1500 


Device 


Gingival  fluid  measurer. 


Table  8.— Dental  Devices— 
Continued 


Sectk)n 

Device 

872.1820  .. 

Dental   X-Ray   exposure   align- 

ment device. 

872.3100  .. 

-Dental  amalgamator. 

872.3130  .. 

Preformed  anchor. 

872.3165  .. 

Precision  attachment. 

872.3240  .. 

Dental  burr. 

872.3285  .. 

Preformed  clasp. 

872.3330  .. 

Preformed  crow^n. 

872.3350  .. 

Gold  or  stainless  steel  cusp. 

872.336a.. 

Preforrried  cusp. 

872.3410  .. 

Ethylene     oxide     homopolymer 

and/or  cartx3xymethylcellulose 

sodium  denture  adhesive. 

872.3450  .. 

Ethylene     oxide     homopolymer 

and/or  karaya  adhesive. 

872.3490  .. 

Cartxjxymethyteellulose    sodium 

and/or       polyvinylmethylether 

maleic    acid    calciunrvsodium 

doutjie  salt  denture  adhesive. 

872.3520  .. 

OTC  denture  cleanser. 

872.3530  .. 

Mechanical  dental  cleaner. 

872.3580  .. 

Preformed  gokJ  denture  tooth. 

872.3670  .. 

Resin  impression  tray  material. 

872.3740  .. 

Retentive  and  splinting  pin. 

872.3810  .. 

Root  canal  post. 

872.3900  .. 

Posterior  artificial  tooth  with  a 

metal  insert. 

872.3910  .. 

Backing  and  facing  for  an  artifi- 

cial tooth. 

872.4130  .. 

Intraoral  dental  drill. 

872.4535  .. 

Dental  diamorxl  instmmenf. 

872.4620  .. 

Fiber  optk:  dental  light. 

872.4730  .. 

Dental  injecting  needle. 

872.5410  .. 

Orthodontk:  appliances  and  ac- 

cessones. 

872.5525  .. 

Preformed  tooth  positioner. 

872.5550  .. 

Solid  teething  ring  (CPSC  regu- 

lates if  no  medical  claims). 

872.6030  .. 

Oral   cavity    atxasive    polishing 

agent. 

872.6100  .. 

Anesthetic  w^armer. 

872.6140  .. 

Articulation  paper. 

872.6250  .. 

Dental  chair  and  accessories. 

872.6300  .. 

Rubber  dam  and  accessories. 

872.6475  .. 

Heat  source  for  bleaching  teeth. 

872.6510  .. 

Oral  irrigation  unit. 

872.6640  .. 

Dental  operative  unit  and  acces- 

sories. 

872.6865  .. 

Powered  toothtxush. 

872.6890  .. 

Intraoral  dental  wax. 

FDA  is  proposing  to  grant  an 
exemption  frpm  the  requirement  of 
premarket  notification  for  each  of  the 
devices  in  Table  8  above.  The  proposed 
exemption  for  the  dental  chair  and 
accessories  (§872.6250)  is  Umited  and 
would  apply  only  to  products  not 
containing  an  operative  unit.  The 
proposed  exemption  for  the  rubber  dam 
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and  accessories  (§  872.6300)  is  also 
limited  and  would  apply  only  to  the 
accessories,  i.e.,  the  rubber  dam  clamp, 
the  rubber  dam  fi-ame  and  forceps  for 
the  damp.  Finally,  the  proposed 
exemption  for  the  dental  operative  unit 
and  accessories  (§  872.6640)  is  limited 
and  would  apply  only  to  the  accessories 
tray  to  the  dental  operative  unit. 

Table  9.— Ear,  Nose,  and  Throat 
Devices 


Section 

Device 

874.3375  .. 

Battery-powered  artificial  larynx. 

874.4750  .. 

Laryngostroboscope. 

874.5220  .. 

Ear,  nose,  and  throat  drug  ad- 

ministration device. 

874.5800  .. 

External  nasal  splint. 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  in  Table  9  above. 

Table  10.— Gastroenterology- 
Urology  Devices 


Section 

Device 

876.5970  .. 

Hennia  support. 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  the  device  in 
Table  10  above. 

-V  Table  11.— General  and  Plastic 
Surgery  Devices 


Section 

Devk» 

878.1800  .. 

Speculum  and  accessories. 

878.3750  .. 

External  prosthesis  adhesive. 

878.3800  .. 

External    aesthetic     restoration 

prosthesis. 

878.3900  .. 

Inflatable  extremity  splint. 

878.4100  .. 

Organ  bag. 

878.4380  .. 

Drape  adhesive.  . 

878.4440  .. 

Eye  pad. 

878.4470  .. 

Surgeon's  gloving  cream. 

878.4635  .. 

Ultraviolet  lamp  for  tanning. 

878.4660  .. 

Skin  marker. 

878.4700  .. 

Surgical  microscope  and  acces- 

sories. 

878.4730  .. 

Surgical    skin    degreaser/adhe- 

sive  solvent. 

878.4800  .. 

Manual  surgical  instrument  for 

general  use. 

878.4930  .. 

Suture  retention  device. 

878.4950  .. 

Manual  operating  table  and  ac- 

cessories and  manual  operat- 

' 

ing  chair  and  accessories. 

878.5900  .. 

Norvpneumatic  tourniquet. 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  in  Table  1 1  above.  However,  the 
proposed  exemption  for  the  organ  bag 
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and  accessories  (§  872.6300)  is  also 
limited  and  would  apply  only  to  the 
accessories,  i.e.,  the  rubber  dam  clamp, 
the  rubber  dam  frame  and  forceps  for 
the  clamp.  Fitaally,  the  proposed 
exemption  for  the  dental  operative  uaiit 
and  accessories  (§  872.6640)  is  limited 
and  would  apply  only  to  the  accessories 
tray  to  the  dental  operative  unit. 

Table  9.— Ear,  Nose,  aWd  Throat 
Devices 


I 


Section 


874.3375 
874.4750 
874.5220 

874.5800 


Device 


Battery-powered  artificiallarynx. 
Laryngostrobosccpe. 
Ear,  nose,  and  throat  drug  ad- 
ministration device. 
External  nasal  splint 


FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 

devices  in  Table  9  above.  • 

■ 

Table  10.— Gastroenterology- 
Urology  Devices 


Section 

Device 

876.5970  .. 

Hernia  support. 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notiHcation  for  the  device  in 
Table  10  above. 

^Table  11.— General  and  Plastic 
Surgery  Devices 


Section 

Device 

878.1800  .. 

Speculum  and  accessories. 

878.3750  .. 

External  prosthesis  adhesive. 

878.3800  .. 

External    aesthetic     restoration 

prosthesis. 

878.3900  .. 

Inflatable  extremity  splint. 

878.4100  .. 

Organ  bag. 

878.4380  .. 

Drape  adhesive. 

878.4440  .. 

Eye  pad. 

878.4470  .. 

Surgeon's  gloving  cream. 

878.4635  .. 

Ultraviolet  lamp  for  tanning. 

878.4660  .. 

Skin  marker. 

878.4700  .. 

Surgical  microscope  and  acces- 

sories. 

878.4730  .. 

Surgical    skin    degreaser/adhe- 

sive  solvent. 

878.4800  .. 

Manual  surgical  instrument  for 

general  use. 

878.4930  .. 

Suture  retention  device. 

878.4950  .. 

Manual  operating  table  and  ac- 

cessories and  manual  operat- 

' 

ing  chair  and  accessories. 

878.5900  .. 

Norvpneumatic  tourniquet. 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  in  Table  1 1  above.  However,  the 
proposed  exemption  for  the  organ  bag 


(§  878.4100)  is  limited  and  would  apply 
orily  to  intestinal  organ  bags. 

Table  12.— General  Hospital  and 
Personal  Use  Devices 


Section 

Device 

880.2400.. 
880.2720  .. 

Bed  patient  monitor. 
Patient  scale. 

880.5180  .. 

Bum  sheet. 

880.5210  .. 

Intravascular    catheter    secure- 

ment  device. 

880.5240  .. 

Medical  adhesive  tape  and  ad- 

880.5630.. 
880.5740  .. 

hesive  bandage. 
Nipple  shield. 
Suction  snaketHte  kit. 

880.5780  .. 
880.5950  .. 

Medcal  support  stocktng 
Umbilicai  occlusion  device. 

880.6060  .. 
880.6150  .. 

Medical  disposable  bedding. 
Ultrasonic   cleaner  for   medical 

instruments. 

880^190  .. 

Mattress  cover  for  medical  pur- 

880.6900 .. 

poses. 

Hand-carried  stretcher. 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  in  Table  12  above. 


Table  13.— Neurological  Devices 

Section 

Device 

882.1430  .. 

Electroencephalograph  test  sig- 

nal generator. 

882.1700  .. 

Percussor. 

882.1925  .. 

Ultrasonic    scanner    calibration 

test  block. 

882.4030  .. 

Skull  plate  anvil. 

882.4125  .. 

Neurosurgical  chair. 

882.4190  .. 

Clip  fomiing/cutting  instrument. 

882.4200  .. 

Clip  removal  instrument. 

882.4215  .. 

Clip  rack. 

882.4440  .. 

Neurosurgical  headrest. 

882.4500  .. 

Crank)plasty  material  forming  in- 

strument 

882.4525  .. 

Mrcrosurgical  instnjment. 

882.4535  .. 

Nonpowered    neurosurgical    in- 

strument. 

882.4600  .. 

Leukotome. 

882.4900  .. 

Skullplate  screwdriver. 

FDA  is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notification  for  each  of  the 
devices  in  Table  13  above. 

Table  14. — Ophthalmic  Devices 


Section 

Device 

886.1040  .. 

Ocular  esthesiometer. 

886.1050  .. 

Adaptometer  (bioptwtometer). 

886.1070  .. 

Anomaloscope. 

886.1090  .. 

Haidlinger  brush. 

886.1140.. 

Ophthalmic  chair. 

886.1160  .. 

Color  vision  plate  illuminator. 

886.1250  .. 

Euthyscope. 

886.1290  .. 

Fixation  device. 

886.1340  .. 

Haptoscope. 

886.1350  .. 

Keratoscope. 

886.1425  .. 

Lens  measuring  instrument. 

Table  14. — Ophthalmic  Devices- 
Continued 


Section 

Devk» 

886.1430  .. 

Opiithalmk:  contact  lens  radius 

measuring  devk». 

886.1435  .. 

Maxwell  spot. 

886.1450  .. 

Corneal   radius   measuring  de- 
vice. 
Gonioscopic  pfis^^ 

886.1660.. 

886.1680  .. 

Ophthalmic  projectof. 

886.1690  .. 

Pupiltograph. 

886.1700  .. 

Pupiltometer. 

886.1810  .. 

Tangent  screen  (campimeter). 

886.1860  .. 

Ophthalmic  instrument  stand. 

886.1870  .. 

Stereoscope. 

886.1910  .. 

Spectacle  dissociatkxi  test  sys- 

tem. 

886.1945  .. 

Trans  illuminator. 

886.4250   . 

Ophthalmic  electrolysis  unit. 

886.4350  .. 

Manual  ophthalmic  surg^al  in- 

strument 

886.4360  .. 

Ocular  surgery  irrigation  device. 

886.4570  .. 

Ophthalmic  surgtcal  marker. 

886.4750  .. 

Ophthalmic  eye  shtekl 

886.4855  .. 

Ophthalmk;  Instrument  table. 

886.5820.. 

Ctosed-circuit  television  reading 

system 

886.5840  .. 

Magnifying  spectacles. 

886.5842  .. 

Spectacle  frame. 

886.5844  .. 

Prescription  spectacle  lens. 

886.5850  .. 

Sunglasses  (nonprescription). 

886.5900  .. 

Electronic  vision  akl. 

886.5915  .. 

Optk:al  vision  akj. 

FDA  is  proposing  to  grant  exemption 
from  the  requirement  of  premarket 
notification  for  each  of  the  devices  in 
Table  14  above.  The  proposed 
exemption  for  the  keratoscope 
(§  886.1350)  and  for  the  corneal  radius 
measuring  device  (§886.1450)  is  limited 
and  does  not  include  topographers. 
Additionally,  the  proposed  exemption 
for  the  ophthalmic  chair  (§886.1140), 
keratoscope  (§886.1350).  pupillometer 
(§  886.1700),  tangent  screen 
(§  886.1810),  ophthalmic  instrument 
stand  (§886.1860),  stereoscope 
(§  886.1870),  spectacle  dissociation  test 
system  (§886.1910),  ophthabnic 
instrument  table  (§  886.4855),  and 
optical  vision  aid  (§  886.5915)  would 
apply  to  alternating  current  (AC)- 
powered  devices.  The  proposed 
exemption  for  nonprescription 
sunglasses  (§  886.5850)  is  limited  and 
applies  only  to  sunglasses  which:  (1) 
Transmit  less  than  1.0  percent  UV-B 
radiation,  (2)  transmit  less  than  5.0 
percent  UV-A  radiation,  (3)  meet 
impact  resistance  (21  CFR  801.410).  (4) 
are  made  with  nonflammable  materials, 
and  (5)  limit  claims  to  reduction  of  the 
risk  of  age-related  cataracts,  and/or 
photokeratitis.  The  proposed  exemption 
for  the  euthyscope  (§  886.1250), 
transilluminator  (§  886.1945)  and 
ophthalmic  electrolysis  unit 
(§886.4250)  is  limited  and  would  aj)piy 
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only  to  battery-po«l%Ted  devices  (AC- 
powered  devices  afe  class  II  devices). 

Table  15.— ORtrHOPEDic  Devices 


Secbon 

Device 

888.4200  .. 

Cement  dispenser. 

S86.4210  .. 

Cenwnl  mixor  ior  ctinical  use. 

888.4230  .. 

Cement  ventiiaton  tube. 

888.4540  .. 

Othap4dic  manual  surgtcal  in- 

HmnwiL 

888.5940  .. 

Cast  CQn>ponents. 

FDA  is  pfoposia^  to  grant  an 
exenptioa  from  the  requirement  of 
premarket  notifi cation  fetr  each  of  the 
devices  in  Table  1 3  ^>ove. 

Table  16.— Physical  MEOtctt^ 

DEk/lCES 


Section 


890.1175 
890.3100 
890.3750 
890.3920 
890.3940 
890.5765 


Device 


Electrode  cable. 

Vectyir»ca1  chair. 
Mectiarwca)  tatHe. 
Wtieelctair  component. 
WheeW^air  pJatform  scale. 
PressufB-apF^ying  devica 


FDA  Is  proposing  to  grant  an 
exemption  from  the  requirement  of 
premarket  notlEcalion  for  each  of  the 
devices  in  Table  \4  above. 


Table  17.— FUjoiology  Devices 


Section 


892.1130 
892.1350 
892.1640 

892.S740 


Device 
Muctearjwtwle  bo(»y  ' 


lebody  counter. 
Ntctear  scanning  bed 
RadiogiaphK  film  marKng  sys- 
tem. 
fiadiontKlide  telattiarapy  aouroe. 


FDA  is  proposing  to  grant  an 
exemption  from  thi  requirement  of 
premarket  notificaiion  for  each  of  the 
devices  in  Table  1 1{  above.  The 
proposed  exemption  for  the  nuclear 
scanning  bed  (§  892.1350)  is  limited  and 
would  apply  only  B  the  device  is 
labeled  with  weigm  limit,  is  used  with 
planar  scanning  omy,  and  is  not  for 
diagnostic  X-ray  use. 

III.  EnviroBtBCBtali  Impact 

The  agency  has  determined  under  21 
CFR  25.249(«M2l  that  this  action  is  of  a 
type  that  does  not  ^dividually  or 
cumulatively  have  |a  significant  effect  on 
the  human  envirortment.  Therefore, 
neit!»er  an  environmental  assessment 
nor  an  eiwiromnertlal  impact  statement 
is  required. 

IV.  Aaaiyus  of  Impacts 

FDA  has  eacamioed  the  impacts  of  die 
proposed  rule  ondcr  Execimve  Order 
1 2866  and  the  Reg«latoiy  Flexibility  Act 
(IHib.  L.  9S-354).  Eicecutiue  Order  12866 


directs  agencies  ta  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  celeot  re^latory 
approaches  tkdt  ma"rimiiiw  net  benefits 
(iacluding  potential  economic 
environmental,  public  health  and  safeity, 
and  other  advantages;  distribiHive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rufe  is 
consistent  with  the  regulatory 
philosophy  and  priociples  identified  in 
tin  Execudve  Ordes.  In  addition,  the 
proposed  rule  is  oot  a  sigmficant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  ander  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
si^ificaot  in^iact  ol  a  proposal  on 
small  entities.  Because  this  proposal 
would  reduce  «  regulatory  burden  by 
exempting  manufacturers  of  devices 
subject  to  the  rule  from  the 
requirements  of  premarket  notification, 
the  agency  certifies  that  ^e  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

V.  Request  for  'CoiHinents 

Interested  persons  may.  on  or  before 
October  19, 19M.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  wdth  the 
docket  number  bmad  in  brackets  in  the 
heading  of  this  dociunent  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

ListofSubyeds 

21  CFR  Parts  862,  S68,  670. 872,  874. 
876.  878. 880.  882.  888.  and  890 

Medical  devices. 

21  CFR  Part  864 

Blood,  Medical  devices,  P€Kdcaging 
and  containers. 

21  CFR  Part  866 

Biologies,  Laboratories,  Medical 
devices. 

21  CFR  Part  886 

Medical  devices,  Ophthaknic  gdods 
and  services. 

21  CFR  Part  892  • 

Medical  devices.  Radiation 
protection.  X-rays. 


Thereiare,  under  the  Fe<ieral  Food, 
Drug,  and  (^osmetic  Act  and  under 
authority  <Megated  to  the  CommissionCT 
of  Food  and  Drags,  it  is  proposed  that 
21  CFR  pwts  862,  864,  866, 868,  870, 
872. 874.  8?6, 878,  880. 882, 886,  888, 
890, «EBd  892  be  amernied  as  follows:. 

PART  eeZ-^UMCAL  CHEMISTRY 
AND  CLINICAL  TOXICOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  862  continues  to  read  as  follows: 

'     Authority:  Sees.  901, 51tJ,M3, 515,  520, 
701  of  theJ'edarsl  Food.  Drug,  and  Cosmetic 
Act  (21  U.'S.C.  551,  S60.  360c  360e.  360j, 
371). 

r 

2.  Section  862.227T)  is  amended  by 
revising  pars^aph  (b)  to  read  as  follows: 

§862.2270    Ttilo^yar  chfomatogr^y 
system  for  oiinical  use. 

*        *        «        *        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premeo-ket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  Particular 
components  of  TLC  systems,  i.e.,  the 
thin-layer  chromatography  apparatus, 
TLC  atomizer,  TLC  developing  tanks, 
and  TLC  ultraviolet  light,  are  also 
exempt  from  the  current  good 
manufacturing  practice  regulations  ia 
part  820  of  this  ch^>ter,  udth  the 
exception  of  §820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.196,  writh  respect  to 
complaint  fiies. 

3.  Section  862.2310  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.23tO   CUoical  sample  concentrator. 


(b)  Classification.  Class  L  The  device 
is  exempffrom  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  when  the 
products  are  intended  ior  general  use, 
make  no  specific  claims,  and  only  if 
labeling  follows  the  format  in  §809.10 
of  this  chapter. 

4.  Section  862.2320  is  amended  by 
revisii^  paragraph  (b)  to  lead  as  foliows: 

§  862.^20    Beta  and  gamma  coantar  for 
ctinical  use. 

***** 

(b)  Cktssificatitxi.  Class  I.  The  device 
is  ewwnpt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  tins  chapter  only  when  tiie 
products  are  intended  for  general  use, 
make  no  specific  claims,  end  only  if 
labeling  ftdiows  the  format  in  §609.1(3 
of  this  chapter. 

5.  Section  862.2485  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  862.2485    Electrophoresis  apparatus  f  pr 
clinical  use. 

*  »        »        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  when  the 
products  are  intended  for  general  use, 
make  no  specific  claims,  and  only  if 
labeling  follows  the  format  in  §  809.10 
of  this  chapter. 

6.  Section  862.2720  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2720    Plasma  oncometer  for  clinical 
use. 

*  •        »        *        » 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  when  the 
products  are  intended  fbr  general  use, 
make  no  specific  claims,  and  only  if 
labeling  follows  the  format  in  §  809.10 
of  this  chapter. 

7.  Section  862.2800  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2800    Refractometer  for  clinical  use. 

*  *         •         *         • 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket  ' 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  when  the 
products  are  intended  for  general  use, 
make  no  specific  claims,  and  only  if 
labeling  follows  the  format  in  §  809.10 
of  this  chapter. 

8.  Section  862.2920  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.2920 
use. 


Plasma  viscometer  for  clinical 


(b)  Classification.  Class  I.  the  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  when  the 
products  are  intended  for  general  use, 
make  no  specific  claims,  and  only  if 
labeling  follows  the  format  in  §  809.10 
of  this  chapter. 

PART  864— HEMATOLOGY  AND 
PATHOLOGY  DEVICES 

9.  The  authority  citation  for  21  CFR 
part  864  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513.  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic " 
Act  (21  U.S.C.  351,  360.  360c,  360e.  360). 
371).  ^ 

10.  Section  864.2280  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  864.2280    Cultured  animal  and  human 
cells. 

•        *        »        »        * 

(b)  Classification.  Class  I.  The  devices 
are  exempt  from  the  premarket 
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§  862.2485    Electrophoresis  apparatus  for 
clinical  use. 

»        »        *    "    »        • 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  when  the 
products  are  intended  for  general  use, 
make  no  specific  claims,  and  only  if 
labeUng  follows  the  format  in  §  809.10 
of  this  chapter. 

6.  Section  862.2720  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  862.2720    Plasma  oncometer  for  clinical 
use. 

*        •        »        *        » 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  when  the 
products  are  intended  for  general  use, 
make  no  specific  claims,  and  only  if 
labeling  follows  the  format  in  §  809.10 
of  this  chapter. 

7.  Section  862.2800  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  862.2800    Refractometer  for  clinical  use. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket  ' 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  when  the 
products  are  intended  for  general  use, 
make  no  specific  claims,  and  only  if 
labeling  follows  the  format  in  §  809.10 
of  this  chapter. 

8.  Section  862.2920  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§862.2920    Plasma  viscometer  for  clinical 
use. 


(b)  Classification.  Class  I.  the  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  oT 
part  807  of  this  chapter  only  when  the 
products  are  intended  for  general  use, 
make  no  specific  claims,  and  only  if 
labeling  follows  the  format  in  §  809.10 
of  this  chapter. 

PART  864— HEMATOLOGY  AND 
PATHOLOGY  DEVICES 

9.  The  authority  citation  for  21  CFR 
part  864  continues  to  read  as  follows: 

Authority:  Sees.  501.  510,  513.  515.  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic  • 
Act  (21  U.S.C.  351,  360,  360c,  360e.  360). 
371). 

10.  Section  864.2280  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  864.2280    Cultured  animal  and  human 
cells. 

•        •        *        *        • 

(b)  Classification.  Class  I.  The  devices 
are  exempt  from  the  premarket 


notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

11.  Section  864.5350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§864.5350    Microsedimentation  centrifuge. 

*  *        *        »        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

12.  Section  864.7660  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§864.7660    Leukocyte  alkaline 
phosphatase  test 

*  *        *        *        » 

(b)  Classification.  Class  TThe  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

13.  Section  864.7675  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§864.7675    Leukocyte  peroxidase  test. 

*  *        *        *        « 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

14.  Section  864.7900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§864.7900 
test 


Thromboplastin  generation 


(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

15.  Section  864.8500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§864.8500 
medium. 


Lymphocyte  separation 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  86&-IMMUNOLOGY  AND 
MICROBIOLOGY  DEVICES 

16.  The  authority  citation  for  21  CFR 
part  866  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513.  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  360,  360c,  360e,  360), 
371). 

17.  Section  866.5170  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§866.5170 
system. 


Breast  milk  immunological  test 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 


18.  Section  866.5220  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  866.5220    Cohn  fraction  II  immunological 
test  system. 

*         *         *         «         • 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

V9.  Section  866.5230  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866.5230 
system. 


Colostrum  immunological  test 


(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

20.  Section  866.5360  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5360    Cohn  fraction  IV  Immunological 
test  system. 

*  •         «         »         * 

(b)  Classification.  Class  I.  The  dp\'ice 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  K  of 
part  807  of  this  chapter. 

21.  Section  866.5370  is  amendod  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5370    Cohn  fraction  V  Immunological 
test  system. 

*  *         »         »         « 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

22.  Section  866.5540  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5540    Immunoglobin  G  (Fd  fragment 
specific)  immunological  test  system." 

*  *         *         •         * 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

23.  Section  866.5570  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5570    Lactoferrin  immunological  test 
system. 

*  •        *         •        * 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  U  of 
part  807  of  this  chapter. 

24.  Section  866.5700  is  amendeii  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5700    Whole  human  plasma  of  serum 
immunological  test  system. 

*  *        «        *        • 

(b)  Classification.  Class  I.  The  df\  ice 
is  exempt  from  the  premarket 
notification  procedures  in  subpiirt  L  of 
part  807  of  this  chapter. 
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PART  688-ANESTHESlOLOGy 
DEVICES 

25.  The  authority  c  iatian  for  21  CFR 
part  868  continues  to  read  as  foUaws: 

Authority:  Sees.  501,  518,  513,  515.  520. 
701  of  the  Fa^eml  Pood\  Drug,  and  Cosmetic 
Act  121  U.S.C.  351.  360 j  360c.  360e.  360i. 
37H.  I 

26.  Section  868.5340  is  amended  by 
revising  paragr^h  (b)  to  read  as  follows: 

SV68.S340    Nasal  oxygen  cannula. 

*        •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  pnemarket 
noti£k:atioa  proc«dui«s  in  subpart  E  of 
part  807  of  this  chapter. 

17.  Section  8&a.5350  is  amended  by 
revising  paragraph  r(b|  to  read  as  follows: 

§866.5390   tiasal  oxygen  catheter. 

{bj  Classification.  Class  I.  The  device 
is  exempt  from  the  pnemarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

28.  Section  £68.5630  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5620    Breathing  ewuthptece. 


(b)  Classification.  Class  I.  The  device 
is  exempt  bom  the  pr  sraarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

29.  Section  868.5675  is  amended  by 
revising  paragraph  (h)  to  read  as  follows; 

%  868.5675   AebfeatMnQ  device. 

*        •        *        •       l« 

(b^  Classification,  uass  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  In  subpart  €  of 
part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  eMemjpt  from  the  current 
good  manufartaring  jvactice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.18(1.  with  respect  to 
general  reyufements  ^ooceming 
records,  and  §  820 . 1 9J 
complaint  files. 

30.Sec33aB«£«L5/ 
revising  paragraph  (b) 

§  868^00    Nonpowefcjd  oxygen  tent 


with  respect  to 

is  amended  by 
to  read  as  follows: 


(b)  Classification. 
is  exempt  from  the  j 
notification  procedi 
part  S07  of  this  chapti 

PART  J 
DEVICES 


\ass  1.  The  devioe 
smarket 
in  subpart  E  of 

MSCULAR 


31.  The  authority  citation 
part  6^  continnes  to 

Authority:  Sees.  501. 
701  of  the  Federal  Food, 


for  21  CFR 
■eada:s  follows: 


;  10.  513.  SlSu  520. 
Drug,  and  Cosmetic 


Act  (21  U.S.C.  351.  360.  a60c,  360e,  360). 
371). 

32.  Section  87i).1875  is  amended  by 
revisii^  paragi»ph  (a)(2^  to  read  as 
follows: 

§870.1875    Stethoacope. 

(2)  Classification.  Class  I.  The 
mechaAical  stethoscope,  the  manual 
stethoscope  and  the  direct  (acoustic) 
stethoscope  are  eicempt  from  the 
premarket  xxitificatian  procedures  in 
subpart  E  of  part  807  of  this  chapter. 


PART  872— DENTAL  DEVICES 

33.  The  authority  gitation  for  21  CFR 
part  872  continues  to  read  as  follows: 

Authority:  Sees.  561.  SIQ,  513,  515,  52a 
701  oi  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.SXI  351.  360.  360c.  .360e,  360J, 
371). 

34.  Section  872.1500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.1500    GUngtvallkiid measwrer. 

(b)  Classification.  Class  i.  The,de\ioe 
is  exempt  from  the  premarket 
notificatioB  procedures  in  subpart  E  oi 
part  807  of  this  chapter. 

35.  Section  «72.1820  is  amended  by 
revising  p>aragraph  (b)  to  read  as  follows: 

§872.1820    OenlaJ  X-ray  exposore 
alignment  devica 

*  *        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  bom  the  premarket 
notificatiofi  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

36.  SectK»97Z.3100  is  amended  by 
revising  paragraph  (b)  \o  read  as  follows: 

§  872.31 00    Dental  amalgamator. 

*  •        •        *        * 

[b)  OassifictUion.  Qass  1.  The  device 
is  exempt  from  the  preaaarket 
notification  procedures  in  subpart  E  of 
part  807  d°tkis  chapter. 

37.  Section  87U130is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3130   Pnefcrnned  anctior. 

*  •         *         *         « 

(bj  Classification.  Gass  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

38.  Section  872.3165  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3165    Precision  attachment 

***** 

(b)  Classification.  Class  I.  The  de^oe 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  £  of 
part  807  of  this  chapter. 


39.  Section  672.3240  K  amended  by 
revising  paragraph  (b)  to  read  as  folkwB; 

§872.3240   Cental  tMtf. 

***** 

fb)  Classification.  Class  i.  The  device 
is  eMenapt  from  the  pr^arket 
noti&:atk>n  ppooedures  in  subpart  £  of 
part  807. 

40.  Sectkm  872.3285  is  wnended  by 
revising  paragraph  (b)  to  read  as  ioUmvs: 

§872.3285    Preformed •cle^ 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  907  of  this  chapter. 

41.  Section  872.3330  is  amended  by 
revising  paragraph  lb)  to  read  as  follows: 

§872.3330    (N8lomiad«ra<«n. 

*  *        •        •        • 

(b)  Classification.  Class  1.  The  devioe 
is  exempt  from  the  pmmaA,et 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

42.  Sectkn  ft72.S3S0  is  mended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.3350    Gold  or  stainless  steel  cusp. 

***** 

(b)  Clasafication.  Class  L  The  devioe 
is  exempt  from  the  preraaricet 
notification  proceduies  in  subpart  E  of 
part  807  of  this  chapter. 

43.  Section  872.3360  is  amended  by 
revising  paragraph  fb)  to  read  as  foUows: 

§  872.3360    Preformed  cusp. 

*  •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

44.  Section  1172. 3411)  is  amended  by 
revising  paragraph  ^)  to  read  as  ToUows: 

§872.3410   £ttiylene«aidehoiiiopotiPiTOr 
and)or  cartwxymaHiyteoHutoaa  «odlum 
denture  adhesive. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premaricet 
notification  piocedtires  in  subpart  £  of 
part  807  of  this  chapter. 

45.  Section  872.3450  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.3450   Ethytene  oxide  homopolymer 
and/or  l(araya  adhesive. 

*        «        »        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  irom  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

46.  Section  872.3490  is  amended  by 
revising  paiagraph  {/bi  4o  read  as.foUcrws: 


§872.3490    CarbexymetttyleeHulose 
sodium  and/or  polyvlnytmethylether  maleie 
acid  calckim-sodiufn  double  satt  denture 
adheshM. 

*  •        *        *        > 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

47.  Section  872.3520  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§  872.3520    OTC  denture  cleanser. 

***** 

(b)  Classification.  Qass  I.  The  device 
is  exempt  firom  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

48.  Section  872.3530  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  672.3530    Mechanical  dental  cieaner. 

***** 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

49.  Section  872.3580  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3580    Prefofined gold  denture  tooth. 

*  *     I    •         *         * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

50.  Section  872.3670  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  872.3670    Resin  impression  tray  material. 

***** 

(b)  Classification.  Oass  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  B  of 
part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufecturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §820.198,  with  respect  to 
complaint  files. 

51.  Section  872,3740  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3740    Retentive  and  splinting  pin. 

*  •        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

52.  Sectitm  872.3810  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.381 0    Root  canal  post 

***** 

(b)  Classification.  Class  L  The  device 

is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 
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§872.3490    CarbexynwtttyleeHutose 
sodium  andJor  poiyvinytmethylether  maleic 
acid  calctufn-sodiiwn  douWe  satt  denture 
adhesive. 

*  •        *        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notificstion  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

47.  Section  872.3520  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§  872.3520    OTC  denture  cleanser. 

*  •        *        •        * 

(b)  Classification.  Qass  I.  The  device 
is  exempt  firom  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

48.  Section  872.3530  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  672.3530    Mechanical  dentat  cleaner. 

*  •        •        *        • 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

49.  Section  872.3580  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.3580    Preformed  gold  denture  tooth. 

*  *     t    *         *         * 

(b)  Classification.  Qass  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

50.  Section  872.3670  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  872.3C70    Resin  Impression  tray  material. 

*  •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufectiuing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

51.  Section  872.3740  is  amended  by 
revisii^  paragraph  (b)  to  read  as  follows: 

§872.3740    Retentive  and  sptintfng  pin. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedtuBS  in  subpart  E  of 
part  807  of  this  chapter. 

52.  Sectirai  872.3810  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3810    Root  canal  post 

*  •        *        •        • 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 


53.  Section  872.3900  Is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3900   Posterior  arttfidai  tooth  with  a 
metal  insert 


(b)  Classification.  Class  I.  The  device 
is  exempt  frc»n  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

54.  Section  872.3910  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.391 0    Backing  and  facing  for  an 
artificial  tooth. 

*        *        •        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

55.  Section  872.4130  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.4130    Intraoral  dental  drifi 

»        •        «        •        « 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procediues  in  subpart  E  of 
part  807  of  this  chapter. 

56.  Section  872.4535  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.4535    Dental  diamond  instrument 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

57.  Section  872.4620  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.4620  Fiber  optic  dental  nght 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

^%.  Section  872.4730  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.4730    Dental  ir^ecting  needle. 

*         *         •         «         • 

fb)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

59.  Section  872.5410  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.5410    Orthodontic  appliance  and 
accessories. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

60.  Section  872.5525  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.5525    Preformed  tooth  positioner. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  B  of 
part  807  of  this  chapter. 

61.  Section  872.5550  is  amended  by 
revising  paragrajA  (b)(1)  to  read  as 
follows: 

§872.5550    Teething  ring. 

***** 

(b)(1)  Classification.  Class  I  if  the 
teething  ring  does  not  contain  a  fluid, 
such  as  water.  The  device  is  exempt 
from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter. 

62.  Section  872.6030  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§872.6030 
agent 


Oral  cavity  abrashw  potisMng 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

63.  Section  872.6100  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.61 00    Anesthetic  warmer. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

64.  Section  872.6140  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.6140    Articulation  paper. 

***** 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  thlB  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §820.198,  with  respect  to 
complaint  files. 

65.  Section  872.6250  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.6250    Dental  chair  and  accessories. 

***** 

(b)  Classification.  Class  I.  The  dental 
chair  without  the  oi>erative  unit  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

66.  Section  872.6300  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  872.6300    Rubber  dam  and  accessories. 


(b)  Classification.  Class  I.  The 
accessories  to  the  device,  i.e.,  rubber 


37386 


federal  Register  /  Vol.  59.  No.  139  /  Thursday.  July  21.  1994  /  Proposed  Rules 


Federal  Register  /  Vol. 


dam  clamp,  rubbsr  dam  frame  and 
forceps  for  a  rubper  dam  clamp,  are 
exempt  from  the  bremarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter.  If  the  device  is  not  labeled 
or  othenvise  represented  as  sterile,  it  is 
exempt  from  the  current  good 
manufacturing  p^ctice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §82J).180,  with  respect  to 
general  requirements  concerning 
records,  and  §821).  198.  with  respect  to 
complaint  files.   I 

67.  Section  8726475  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§872.6475 
teeth. 


Heat  source  for  bleaching 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

68.  Section  87216510  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.6510    Oral  irrigation  unit 


(b)  Classificatic 
is  exempt  from  th^ 
notification  proce 
part  807  of  this  cl 

69.  Section  872j 
revising  paragrapt 


.  Class  I.  The  device 

premarket 

lures  in  subpart  E  of 

ipter. 

•640  is  amended  by 

(b)  to  read  as  follows: 


§  872.6640    Dental  bperative  unit  and 
accessories. 

•        •        •        »        « 

(b)  Classification  i.  Class  I.  The 
accessories  tray  to  the  dental  operative 
unit  is  exempt  froi  n  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chkpter. 

70.  Section  872.6865  is  amended  by 
revising  paragraph!  Hj)  to  read  as  follows: 

§872.6865    Powerefl  toothbrush. 

***** 

(b)  Classificatioi .  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procec  ures  in  subpart  E  of 
part  807  of  this  chipter. 

71.  Section  872.4890  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.6890    Intraora  dental  wax. 


(b)  Classificatioi 
is  exempt  from  the 
notification  procedures 
part  807  of  this  chc  pt^ 
not  labeled  or  othe  "wise 
sterile,  it  is  exempt 
good  manufacturin  i 
in  part  820  of  this 
exception  of  §  820 
general  requiremenjts 
records,  and  §  820. 
complaint  files. 


.  Class  I.  The  device 
premarket 

in  subpart  E  of 
:er.  If  the  device  is 
represented  as 
from  the  current 
practice  regulations 
( hapter,  with  the 
80,  with  respect  to 

concerning 
98,  with  respect  to 


PART  874— EAR,  NOSE,  AND  THROAT 
DEVICES 

72.  The  authority  citation  for  21  CFR 
part  874  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515.  520, 
701  of  tlie  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360), 
371). 

73.  Section  874.3375  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§874.3375 
larynx. 


Battery-powered  artificial 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §820.180,  vdth  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

74.  Section  874.4750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§874.4750    Laryngostrot>oscope. 

•         «         *         »         » 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarKet 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

75.  Section  874.5220  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  874.5220    Ear,  nose,  and  throat  drug 
administration  device. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  If  the  device  is 
not  labeled  or  otherwise  represented  as 
sterile,  it  is  exempt  from  the  current    ♦ 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  vrith  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

76.  Section  874.5800  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§874.5800    External  nasal  splint. 

*         *         *         »         » 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  876— GASTROENTEROLOGY- 
UROLOGY  DEVICES 

77.  The  authority  citauon  for  21  CFR 
part  876  continues  to  read  as  follows: 

Authority:  Sees.  501,  510.  513,  515,  520. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 


Act  (21  U.S.C.  351,  360,  360c,  360e,  360i. 
371). 

78.  Section  876.5970  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§876.5970    Hernia  support 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  regarding 
general  requirements  concerning 
records,  and  §  820.198,  regarding 
complaint  files. 

PART  878— GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

79.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515.  520. 
522,  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  351,  360,  360c,  360e. 
360j,  3601,  371). 

80.  Section  878.1800  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878. 1 800    Speculum  and  accessories. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 
-  81.  Section  878.3750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.3750    External  prosthesis  adhesive. 

*         *         *         »         * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

82.  Section  878.3800  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.3800    External  aesthetic  restoration 
prosthesis. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  If  the  device  is 
intended  for  use  without  an  external 
prosthesis  adhesive  to  fasten  it  to  the 
body,  the  device  is  exempt  from  the 
current  good  manufacturing  practice 
regulations  in  part  820  of  this  chapter, 
with  the  exception  of  §  820.180,  with 
respect  to  general  requirements 
concerning  records,  and  §  820.198,  with 
respect  to  complaint  files. 

83.  Section  878.3900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878  3900    Inflatable  extremity  splint 


(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

84.  Section  878.4100  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.41 00    Organ  bag. 

*  »        *        «        • 

(b)  Classification.  Class  I.  The 
intestinal  organ  bag  device  is  exempt 
from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter. 

85.  Section  878.4380  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.4380    Drape  adhesive. 

*  •        *        »        » 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of  ' 
part  807  of  this  chapter. 

86.  Section  878.4440  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.4440    Eyspad 

»        »        •        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

87.  Section  878.4470  is  amended  by 
revising  paragraph  (b>  to  read  as  follows: 

§87&4470    Surgeon's  gloving  cream. 

*  •        •         •        « 

(bl  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

88.  Section  878.4635  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.4635    Ultraviolet  lamp  for  tanning. 

*  •         •         •        • 

(b)  Cl€tssipcation.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedxu^es  in  subpart  E  of 
part  807  of  this  chapter. 

8a  Section  878.4660  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.4660    Stdnmarfcw. 

*  •        •        •        • 

(bj  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

90.  Section  878.4700  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.4700    Surgicat  microscope  and 
^  accessories. 

*  •        •        •        « 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

91.  SectioD  878.4730  is  amended  by 
revismg  paragraph  (b)  to  read  as  follows: 
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(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

84.  Section  878.4100  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.41 00    Organ  bag. 

»        »        «        »        * 

(b)  Classification.  Class  I.  The 
intestinal  organ  bag  device  is  exempt 
from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter. 

85.  Section  878.4380  is  amended  by 
revising  paragraph  (fa)  to  read  as  follows: 

§878.4380    Drape  adhesiv«. 

*  »        *        *        » 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

86.  Section  878.4440  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.4440    Eye  pad 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

87.  Section  878.4470  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§87a4470   Surg«on's  glov«ng  cream. 

*  »        •        *        » 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

88.  Section  878.4635  is  amended  by 
revising  paragrai*  (b}  to  read  as  follows: 

§878.4635    Uttraviolel  lamp  for  tanning. 

*  •         •         •        • 

(b)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

8a  Section  878.4660  is  amended  by 
revising  paragraph  (b)  to  read  as  follo%vs: 

§878.4660    SkinmarfcM. 

*  •        »        •        • 

(b]  Oassification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

90.  Section  878.4700  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  878.4700    Surgicat  microscope  and 
^  accessories. 

*  *        »        *        « 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  sul^rt  E  of 
part  807  of  this  chapter. 

91.  Section  878.4730  is  amended  by 
revismg  paragraph  (b)  to  read  as  follows: 


§87&4730    Surgicat  sUndegreaser  or 
adhesive  tape  solvent 

*        *        »        *        ♦ 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

92.  Sectitm  878.4800  is  amended  by 
revising  paragraoh  (b)  to  read  as  follows; 

§878.4800    Manual  surgical  instrument  for 
general  use. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

93.  Section  878.4930  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.4930    Sifture  retention  device. 

***** 

(b)  Classification.  Qass  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

94.  Section  878.4950  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.4950  Manual  operating  table  and 
accessories  and  ntartuaf  operating  ctiafr 
and  accessortes. 

*  •        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

95.  Section  878.5900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.5900   Nonpneumatic  tourniquet 

*  *        *        »        • 

fb)  Classification.  Class  I.  The  device 
is  exempt  frwn  the  premarket 
notification  procedmes  in  subpart  E  of 
part  807  of  this  chapter. 

PART  880— GENERAL  HOSPITAL  AND 
PERSONALlJSE  DEVICES 

96.  The  authority  citation  for  21  CFR 
part  880  continues  to  read  as  follows:  ■ 

Anthority:  Sees.  501,  510.  513,  515,  520, 
701  of  tlie  Federal  Food,  Dru^  aod  CoBnetic 
Act  (21  U.S.C.  351,  360,  360c.  360e.  360j. 
371). 

97.  Section  880.2400  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  880.2400    Bed-patient  monitor. 

*  *         •         •        » 

fb)  Classification.  Qass  I.  The  de\  ice 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

98.  Section  880.2720  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§880i2720    Patientscale. 


fb)  ClassificatJon.  (1)  Class  1  for  a 
mechanical  at  battery  powered  patient 
scale.  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

99.  Section  880.5180  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§880.5180    Bum  sheet 

*  *        *        «         • 

(b)  Classification.  Class  I  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

100.  Section  880.5210  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§880.5210    Intravascular  catheter 
securement  device. 

•  »         »         •         • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  pr^edures  in  subpart  E  of 
part  807  of  this  cha{>ter. 

101.  Section  880.5240  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§8805240    Medical adhasivtt Island 
adhesive  t>andage. 

■        *        *^ 

(b)  Classification.  Class  I.  The  de\-ice 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

102.  Section  880.5630  is  amended  by 
revising  paragraph  (b)  to  reed  as  follows: 

§  880.5630  Nipple  ahieid. 

***** 

(b)  Oassification.  Qass  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

103.  Section  880.5740  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§880.5740    Suction  snakeMte  kit 

•  »         »         «         « 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  jMrocedures  in  sut^rt  E  of 
part  807  of  this  chapter. 

104.  Section  880.5780  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows; 

§880.5780    Medical  support  stoddn^ 

*  •         •         •    .  •  • 

(b)  *  •  • 

(2)  Classification.  Class  I.  The  device 
is  exempt  from  the  prremarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  device  is 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
genera)  requirements  concemirtg 
records,  and  §  820.198.  with  respect  to 
complaint  files. 
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105.  Section  880.5950  is  amended  by 
revising  paragraph  (bl  to  read  as  follows: 

§880.5950    Umbilical  Occlusion  device. 


Jlass  I.  The  device 
smarket 

1  in  subpart  E  of 
Br. 


(b)  Classification. 
is  exempt  from  the  p^ 
notification  procedi 
part  807  of  this  chapti 

106.  Section  880.6d60  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  880.6060    Medical  di4posable  bedding. 

*        *     .   *        *        * 

(b)  Classification.  C  lass  I.  The  device 
is  exempt  from  the  pr  smarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapt  !r.  If  the  device  is 
not  labeled  or  otherw  se  represented  as 
sterile,  it  is  exempt  fr  )m  the  current 
good  manufacturing  [ractice  regulations 
in  part  820  of  this  dia  pter,  with  the 
exception  of -§  820. 18i ),  with  respect  to 
general  requirements  concerning 
records,  and  §  820.19  (,  with  respect  to 
complaint  files. 

107.  Section  880.61)50  is  amended  by 
revising  paragraph  (bj  to  read  as  follows: 


general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

PART  882— NEUROLOGICAL  DEVICES 

110.  The  authority  citation  for  21  CFR 
part  882  continues  to  read  as  follows: 

Authority:  Sees.  501,  510.  513,  515.  520. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360.  360c,  360€.  360j, 
371). 

111.  Section  882.1430  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  882. 1 430    Electroencephalograph  test 
signal  generator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

112.  Section  882.1700  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  882. 1 700    Per cussor. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
.  part  807  of  this  chapter.  The  device  is   , 

(b)  Classification.  Class  I.  The  device,      also  exempt  from  the  ciurent  good    / 


§  880.61  SO    Ultrasonic  gleaner  for  medical 
instruments. 


including  any  solutiois  intended  for  use 
with  the  device  for  cleaning  and 
sanitizing  the  instrun:  ents,  is  exempt 
from  the  premarket  n(  itification 
procedures  in  subpart  E  of  part  807  of 
this  chapter. 

108.  Section  880.61 90  is  amended  by 
revising  paragraph  (b]  to  read  as  follows: 

§  880.61 90    Mattress  cc  ver  for  medical 
purposes. 

•         «        »         »        * 

(b)  Classification.  C  ass  I.  The  device 
is  exempt  from  the  pr  imarket 
notification  procedun  s  in  subpart  E  of 
part  807  of  this  chapt(  r.  If  the  device  is 
not  labeled  or  otherw;  se  represented  as 
sterile,  it  is  exempt  fr(im  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  cha  Jter,  with  the 
exception  of  §820.18( ,  with  respect  to 
general  requirements  concerning 
records,  and  §820.198,  with  respect  to 
complaint  files.  1 

109.  Section  880.691)0  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§880.6900    Hand<arriekj  stretcher. 


manufacturing  practice  regulations  ia 
part  820  of  this  chapter,  with  the 
exception  of  §820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  vdth  respect  to 
complaint  files. 

113.  Section  882.1925  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§882.1925 
test  block. 


Ultrasonic  scanner  calibration 


(b)  Classification.  C 
is  exempt  from  the  pr^marki 
notification  proced 
part  807  of  this  chapti 
exempt  from  the  currekit 
manufactiuing  practic  b 
part  820  of  this  chapt 
exception  of  §  820. 18C 


lures 


er 


ass  I.  The  device 
et 
in  subpart  E  of 
.  The  device  is 
good 

regulations  in 
with  the 
,  with  respect  to 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapteh 

114.  Section  882.4030  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  882.4030    Skull  plate  anvil. 

*        •        »         •         * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

115.  Section  882.4125  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4125    Neurosurgical  chair. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

116.  Section  882.4190  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§882.4190    Clip  forming/cutting 
Instrument 

*  *         *         *         * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

117*6ection  882.4200  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  882.4200    Dip  removal  instrument 

*  -•        *         •         * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

118.  Section  882.4215  is  amended  by* 
.revising  paragraph  (b)  to  read  as  follows: 

§882.4215    Clip  rack. 

***** 

(b)  Classification.  Class  I.  TSie  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

119.  Section  882.4440  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4440    Neurosurgical  Headrest 

*        *        *        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

120.  Section  882.4500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  882.4500    Cranioplasty  material  forming 
instrument 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

121.  Section  882.4525  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4525    Microsurgical  instrument 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

122.  Section  882.4535  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

^§882.4535    Nonpowered  neurosurgical 
instrument 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

123.  Section  882.4600  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4600    Leukotome. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 


notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

124.  Section  882.4900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4900    Skullplate  screwdriver. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  886— OPHTHALMIC  DEVICES 

125.  The  authority  citation  for  21  CFR 
part  886  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  360.  360c,  360e,  360j. 
371). 

126.  Section  886.1040  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.1040    Ocular  esthesiometer. 

*  •        •        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

127.  Section  886.1050  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886. 1 050    Adaptometer  (biophotometer). 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

128.  Section  886.1070  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1070    Anomaloscope. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premeirket 
.  notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  ^ 

129.  Section  886.1090  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  885.1090    Haidlinger  brush. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

130.  Section  886.1140  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.1 140    Ophthalmic  chair. 

*  *  -     *        *        * 

(b)  Classification.  Class  I.  The  AC- 
powered  device  and  the  manual  device 
are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  manual 
device  is  also  exempt  from  the  current 
good  manufacturing  practice  regulations 
.,  in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
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notification  procodures  in  subpart  E  of 
part  807  of  this  chapter. 

124.  Section  882.4900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§882.4900    Skullplate  screwdriver. 

*  «        •        •        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  886— OPHTHALMIC  DEVICES 

125.  The  authority  citation  for  21  CFR 
part  886  continues  to  read  as  follows: 

Authority:  Sees.  501.  510,  513.  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360.  360c,  360e,  360j, 
371). 

126.  Section  886.1040  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.1040    Ocular  esthesiometer. 

•  *        •        •        • 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

127.  Section  886.1050  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886. 1 050    Adaptometer  (biophotometer). 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

128.  Section  886.1070  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1070    Anomaloscope. 

***** 

(b)  Classification.  Class  I.  The  device  . 
is  exempt  from  the  premarket 
.  notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  ^ 

129.  Section  886.1090  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.1090    Haidlinger  brush. 

***** 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

130.  Section  886.1140  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1140    Ophthalmic  chair. 

***** 

(b)  Classification.  Class  I.  The  AC-   - 
powered  device  and  the  manual  device 
are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  manual 
device  is  also  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 


general  requirements  concerning 
records,  and  §820.198,  with  respect  to 
complaint  files. 

131.  Section  886.1 160  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1160    Color  vision  plate  illuminator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

132.  Section  886.1250  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1250    Euthyscope. 

*  •        •        •        • 

(b)  Classification.  Class  I  for  the 
battery  powered  device.  The  battery 
powered  device  is  exempt  from 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 
Class  II  for  the  AC-powered  device. 

133.  Section  886.1290  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1290    Fixation  device. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

134.  Section  886.1340  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1340    Haploscope. 

•  *        *        •        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

135.  Section  886.1350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1350    Keratoscope. 

***** 

-(b)  Classification.  Class  I.  The  AC- 
powered  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  oj  this  chapter 
only  when  the  device  Hoes  not  include 
computer  software  in  the  unit  or 
topographers.  The  battery-powered 
device  is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  battery- 
powered  device  is  also  exempt  from  the 
current  good  manufacturing  jwactice 
regulations  in  part  820  of  this  chapter, 
with  the  exception  of  §  820.180.  with 
respect  to  general  requirements 
concerning  records,  and  §820.198.  with 
respect  to  complaint  files. 

136.  Section  886.1425  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.1 425    Lens  measuring  instrument 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 


notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

137.  Section  886.1430  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.1 430    Ophthalmic  contact  lens  radius 
measuring  device. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

138.  Section  886.1435  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1435    Maxwell  spot 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

139.  Section  886.1450  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§886.1450 
device. 


Corneal  radius  measuring 


(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  "in  subpart  E  of 
part  807  of  this  chapter  only  when  the 
device  does  not  include  computer 
software  in  the  unit  or  topographers. 

140.  Section  886.1660  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.1 660    Gonloscopic  prism. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

141.  Section  886.1680  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886. 1 680    Ophthalmic  pro)ector. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

142.  Section  886.1690  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1690    Pupillograph. 

***** 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

143.  Section  886.1700  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1700    Puplllometer. 

***** 

(b)  Classification.  Class  I.  The  AC- 
powered  device  and  the  manual  device 
v^  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  manual 
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device  is  also  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  B20  of  this  chapter,  with  the 
exception  of  §  820.160,  with  respect  to 
general  requirementk  concerning 
records,  and  §820.198,  with  respect  to 
complaint  files.       J 

144.  Section  886.1810  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§886.1«1«    Tangwit 


mt  scfMn 

•    1   • 


(campiifieter). 


fb)  CiassificatJon.  Class  I.  The  AC- 
powered  device  and.  the  battery- 
powered  device  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  80 /f  of  this  chapter. 
The  battery-powered  device  is  also 
exempt  from  the  ciutent  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §820.1^0,  with  respect  to 
general  requirement^  concerning 
records,  and  §820.1^8.  with  respect  to 
complaint  files.        j 

145.  Section  886. i860  is  amended  by 
revising  paragraph  (bJ  to  read  as  follows: 

§  886.1 860  Ophthaiiniq  lnstniin«tt  stand. 
(b)  Classification.  Class  I.  The  AC- 
powered  device  and  the  battery- 
powered  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  80'^  of  this  chapter. 
The  battery-powered  device  is  also 
exempt  from  the  ciurent  good 
manirfacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820. 1$0,  with  respect  to 
general  requirement^  concerning 
records,  and  §820.198,  with  respect  to 
complaint  files.        1 

146.  Section  886.1B70  is  amended  by 
revising  paragraph  0)  to  read  as  follows: 


§886.1870 


{bl  Classification.  Class  I.  The  AC- 
powered  device  and  the  battery- 
powered  device  are  Exempt  from  the 
premarket  notificatidn  procedures  in 
subpart  E  of  part  80>n  of  this  chapter. 
The  battery-poweredl  device  is  also      . 
exempt  from  the  curtent  good 
manufacturing  practice  regtilations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.1^0,  wnth  respect  to 
general  requirement!  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files.        | 

147.  Section  886.1pl0  is  amended  by 
revising  paragraph  (1^)  to  read  as  follows: 


§886.1910 
system. 


Spectacle  idlssodatlon  test 


(b)  Classification.  Pass  I.  The  AC- 
powered  device  and  the  battery- 
powered  device  are  qxempt  from  the 
premarket  notificatidn  procedures  in 


subpart  E  of  part  807  of  this  chapter. 
The  battery-powered  device  is  also 
exempt  from  the  ciurent  good 
manu^turing  practice  regulations  iii 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180.  wit^i  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

148.  Section  886.1945  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1945    TranslHuminator. 

***** 

(b)  Classification.  Class  I  for  the 
battery-powered  device.  Class  II  for  the 
AC-powered  devica  The  battery- 
powered  Class  I  device  is  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

149.  Section  886.4250  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.«2S0   Ophthalmic etectrotysls unit 

*        •        •        •        • 

(b)  Classification.  Class  I  for  the 
battery-powered  device.  Class  11  for  the 
AC-powered  device.  The  battery- 
powered  Class  I  device  is  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

150.  Section  886.4350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.4350    Manual  ophthalmic  surgical 
instrument 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

151.  Section  886.4360  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.4360    Ocular  surgery  Irrigation 
device. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procediuBS  in  subpart  E  of 
part  807  of  this  chapter. 

152.  Section  886.4570  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§888.4570    Ophthalmic  surgical  maricar. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

153.  Section  886.4750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.4750    Ophthalmic  eye  shiaid. 

***** 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premaricet 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  device  also 
is  exempt  from  the  cturent  good 


manufactunng  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

154.  Section  886.4855  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.4855    Ophthalmic  instrument  tabia. 

***** 

(b)  Classification.  Class  I.  The  AC- 
powered  device  and  the  manual  device 
are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  manual 
devit»  is  also  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  diapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

155.  Section  886.5820  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.5820    doaed-drcuit  television 
reading  system. 

***•*• 

(b)  Classification.  Class  I.  The  AC- 
powered  device  is  exempt  from  the 

prerriarket  notification  procediu^s  in 
subpart  E  of  part  807  of  this  chapter. 

,156.  Section  886.5840  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.5840    Magnifying  spectacles. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

157.  Section  886.5842  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.5842    Spectacle  frame. 

*        *        *        *        * 

fb)  ^ossification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

158.  Section  886.5844  is  amended  by 
revising  paragraph  (bj  to  read  as  follows: 

§886,5844    Prescfiption spectada lens. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premaik.et 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

159.  Section  886.5850  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.5850    Sungtassas  (nonpfeacrtption). 

***** 

Cb)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  607  of  this  chapter  and  the 
exemption  applies  only  to  simglasses 
which: 


(1)  Transmit  less  than  1.0  percent  UV- 
B  radiation; 

(2)  Transmit  less  than  5.0  percent  UV- 
A  radiation; 

(3)  Meet  impact  resistance  (21  CFR 
801.410); 

(4)  Use  nonflammable  materials;  and 

(5)  Limit  claims  to  reduction  of  the 
risk  age-related  cataracts  and/or 
photokeratitis. 

160.  Section  886.5900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.5900    Electronic  vision  aid. 

***** 

(b)  Classification.  Class  l.'The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

161.  Section  886.5915  is  amended  by 
revising  paragraph  (b)  to  read  as  followsi. 

§  886.5915    Optical  vision  aid. 

.  *         *         *         *         * 

(b)  Classification.  Class  I.  The  AC- 
powered  device  and  the  battery- 
powered  device  are  exempt  from  the 
_  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 
The  battery-powered  device  is  also 
exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  vvifli  respect  to 
eornplaint  files. 

PART  888— ORTHOPEDIC  DEVICES 

162.  The  authority  citation  for  21  CFR 
part  888  continues  to  read  as  follows; 

Authority:  Sees.  501,  .510^.513.  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  .151.  360.  300c.  360e.  3«iOj,  , 
371).  -  .         ■ 

163.  Section  888.4200  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  888.4200    Cement  dispenser. 

•         *      .  » '       *        * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  Eof 
part  807  of  this  chapter. 

164.  Section  888.4210  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§w 


4210.  Cement  mixer  for  clinical  use. 


(b)  Classificati,  n.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

165.  Section  888.4230  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§888.4230    Cement  ventilation  tube. 

w  *  *  *  « 

(b)  Classification.dafis  I.  The  device 
is  exempt  from  the  premarket 


Federal  Register  /  Vgl.  59.  No.  139  /  Thursday.  July  21.  1994  /  Proposed  Rules 


37391 


(1)  Transmit  less  than  1.0  percent  UV- 
B  radiation; 

(2)  Transmit  less  than  5.0  percent  UV- 
A  radiation; 

(3)  Meet  impact  resistance  (21  CFR 
801.410); 

(4)  Use  nonflammable  materials;  and 

(5)  Limit  claims  to  reduction  of  the 
risk  age-related  cataracts  and/or 
photokeratitis. 

160.  Section  886.5900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.5900    Electronic  vision  aid. 

*  *         *         «         * 

(b)  Classification.  Class  l.The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

161.  Section  886.5915  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.591 5    Optical  vision  aid. 

,  *         *         *         *         * 

(b)  Classification.  Class  I.  The  AC- 
powered  device  and  the  batter\'- 
powered  device  are  exempt  from  the 
_  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 
The  battery-powered  device  is  also 
exempt  from  the  current  g{X)d 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
eornplaint  files. 

PART  888— ORTHOPEDIC  DEVICES 

162.  The  authority  citation  for  21  CFR 
part  888  continues  to  read  as  follows; 

Authority:  Sees.  501,  510,-513.  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  .3,51.  360.  3fi0c,  3609,  3(>0j.  , 
371  J. 

163.  Section  888.4200  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§888.4200    Cement  dispenser. 

•  *      .  »•       *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  Eof 
part  807  of  this  chapter. 

164.  Section  888.4210  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

166.  Section  888.4540  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  888.4540    Orthopedic  manual  surgical 
instrument 

*  *        *        »        » 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

167.  Section  888.5940  is  amended  by 
revising  paragraph  fb)  to  read  as  follows; 

§888.5940    Cast  component 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  device  is 
also  exempt  from  the  current  good  « 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §820.180,  regarding 
general  requirements  concerning 
records,  and  §  820.198,  regarding 
complaint  files. 

PART  89a-PHYSICAL  MEDICINE 
DEVICES 

168.  The  authority  citation  for  21  CFR 
part  890  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513.  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360).      - 
371): 

169.  Section  890.1175  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.1175    Electrode  cable. 

*  •         *         *         * 

[h]  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  devices  are 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198.  with  respect  to 
complaint  files. 

170.  Section  690.3100  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§w 


4210.  Cement  mixer  for  clinical  use.       §89a3100    Mechanical  chair. 


(b)  Classificati,  n.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

165.  Section  888.4230  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§888.4230    Cement  ventilation  tube. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  oT 
part  807  of  this  chapter. 

171.  Section  890.3750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  890.3750    Mechanical  table. 


•    (b)  Classification.-Chfis  I.  The  device  (b)  Classification.  Class  I.  The  device 

is  exempt  from  the  premarket  is  exempt  from  the  premarket 


notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

172.  Section  890.3920  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.3920    Wheelchair  component 

*  *         «         •         » 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

173.  Section  890.3940  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  890.3940    Wheelchair  platfomi  scale. 

*  •        •        •        • 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  device  is 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §  820.180.  with  respect  to 
general  requirements  concerning   v 
records,  and  §  820.198,  with  respecl^to 
complaint  files. 

174.  Section  890.5765  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.5765    Pressure-applying  device. 

*  *         •         *         • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  892— RADIOLOGY  DEVICES 

175.  The  authority  citation  foi21  CFR 
part  892  continues  to  read  as  follows: 

Authority:  Sees.  501,  510.  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360.  360c,  360e,  360j, 
371). 

176.  Section  892.1130  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.1 130    Nuclear  whole  body  counter. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  fi-om  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

177.  Section  892.1350  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  892.1350    Nuclear  scanning  bed. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  when  the 
device  is  labeled  with  weight  limit,  is 
used  with  planar  scanning  only,  and  is 
not  for  diagnostic  X-ray  use. 

178.  Section  892.1640  is  amended  In- 
revising  paragraph  (b)  to  read  as  foUov.  s: 
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§892.1640    WadtogratJNc  tWm  marfcing 
system. 


(b)  Classification  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedui  es  in  subpart  E  of 
part  807  of  this  chap  er. 


179.  Section  892.5740  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§892.5740    RadkMHiciide  teletherapy 
source. 
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(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 


notitication  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

Dated:  July  15, 1994. 
Michael  R.  Taylor, 

Depu  ty  Commissioner  for  Policy: 

[FR  Doc.  94-17705  Filed  7-18-94;  11:43  am) 
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Broclamation  6707  of  July  19,  1994 

National  Apollo  Anniversary  Observance 


:; 


\ 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

When  John  F.  Kennedy  called  upon  our  Nation  to  join  him  in  a  journey 
to  the  unknown  frontier  of  space.  Americans  eagerly  accepted  the  challenge. 
Propelled  by  the  fire  that  President  Kennedy  sparked  in  our  imaginations, 
the  pioneering  scientists  of  our  country's  emerging  space  program  sent  the 
Apolloll  astronauts  on  the  greatest  adventure  humankind  has  ever  known. 
As  the  first  extraordinary  images  of  the  moon's  surface  were  transmitted 
to  Earth  for  all  to  see,  we  began  to  recognize,  as  never  before,  how  far 
the  human  race  had  traveled — and  how  far  we  have  yet  to  go. 

Today,  more  than  30  years  after  President  Kennedy's  historic  vision.  Ameri- 
ca's gaze  remains  drawn  to  the  heavens.  Space  exploration  has  become 
an  integral  part  of  our  national  character,  capturing  the  spirit  of  optimism 
and  adventure  that  has  defined  this  country  from  its  beginnings. 

On  this  25th  anniversary  of  the  historic  Apollo  mission  to  the  moon,  our 
tradition  of  bold  discovery  compels  us  to  embrace  the  opportunities  of 
the  dawning  21st  century.  Although  ours  is  a  very  different  world  than 
that  of  the  1960s — one  of  tightening  resources  and  expanding  international 
competition — our  determitiation  to  meet  the  future  with  courage  guides  us 
still. 

By  advancing  a  program  %n  robotic  exploration  using  smaller,  less  costly 
spacecraft,  we  can  further  expand  our  understanding  of  the  origins  of  our 
solar  system  and  of  the  universe  beyond  it.  By  renewing  our  commitment 
to  human  space  flight  in  concert  with  other  nations,  we  can  strengthen 
the  bonds  of  international  friendship,  while  fostering  the  technological  devel- 
opment that  holds  the  key  to  long-term  economic  grovkrth.  By  investing 
in  space  transportation,  we  will  ensure  affordable  access  to  space  for  our 
posterity.  By  supporting  the  communications  and  navigational  systems  that 
have  maintained  our  Nation's  security,  we  help  to  promote  stability  around 
the  globe.  By  completing  our  "Mission  to  Planet  Earth,"  wre  will  gain  unique 
insight  into  our  [)hinet's  dynamic  environment.  We  have  one  chance  to 
keep  our  covenant  with  the  generations  to  come — safeguarding  the  thin 
blue  shield  that  sustains  all  of  Earth's  inhabitants. 

For  when  our  children  see  tomorrow's  satellite  image  of  our  world  from 
space,  these  are  the  visions  we  want  them  to  see — visions  of  communication 
and  cooperation,  visions  of  permanence  and  peace.  We  must  empower  our 
young  people  to  ventufe  farther  into  the  limitless  frontier  of  space.  We 
must  encourage  them  tp  recognize  the  vast  possibilities  of  science  and  mathe- 
matics, instilling  in  their  generation  the  same  faith  in  self  that  enabled 
explorers  of  our  generation  to  stand  on  the  soil  of  another  world.  Today's 
children  do  not,  of  course,  remember  the  way  the  world  held  its  breath 
as  Neil  Armstrong  took  his  "one  small  step."  But  they  do  see  the  magic 
and  enjoy  the  benefits  of  that  journey  every  day,  from  the  computers  they 
use  in  schools  to  the  electronic  highways  that  connect  them  to  friends 
around  the  world. 


h 
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As  we  celebrate  this  important  anniversary,  our  eyes  again  turn  to  the 
horizon.  We  look  to  the  future  of  new  technologies  that  we^n^y  better 
provide  for  our  people.  We  look  to  the  atmospheres  of  distant  wSH-ds-that 
we  may  better  protect  the  life's  breath  of  our  own  fragile  planet.  We  aim 
toward  the  farthest  reaches  of  our  universe  that  we  may  better  understand 
ourselves.  These  are  the  challenges  that  await  us.  Today,  let  us  chart  a 
course  to  meet  them.  ^ 

In  recognition  of  our  achievements,  the  Congress,  by  Senate  Joint  Resolution 
187.  has  designated  July  16  through  July  24,  1994,  as  "National  Apollo 
Anniversary  Observance,"  and  has  authorized  and  requested  the  President 
to  issue  a  proclamation  in  observance  of  this  week. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  July  16  through  Jul^24,  1994,  as  National 
Apollo  Anniversary  Observance  to  be  celebrated  with  appropriate  ceremonies 
and  activities.  I  also  call  upon  the  people  of  the  United  States  to  observe 
this  occasion  by  honoring  the  Apollo  11  mission  and  all  of  the  men  and 
women  who  have  served  in  our  Nation's  space  program. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
andjiineteenth. 


O^jrU^/LfuoA  ^j\o^^^ 


Editorial  note:  For  the  President's  remarks  commemorating  the  twenty-fifth  anniversary  ot 
the  Apollo  11  mission,  see  issue  29  of  the  Weekly  Compilation  of  Presidential  Documents. 
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Presidential  Determinatien  No.  94-34  of  July  15,  1994 

Determination  To  Authorize  th^  Furnishing  of  Emergency 
Military  Assistance  to  the  Dominican  Republic  Under  the 
Foreign  Assistance  Act  of  1961 

Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)(1)  of  the  Foreign 
Assistance  Act  of  1961.  as  amended,  22  U.S.C.  2318(a)(1)  (the  "Act"),  I 

,i^ereby  determine  that: 

■■'  •'  •.'••■. 

,' (1)  an  unforeseen  emergency  exists,  which  requires  immediate  military 
assistance  to  the  Dominican  Republic;  and 

(2)  the  emergency  requirement  cannot  be  met  under  the  authority  of  the 
Arms  Export  Control  Act  or  any  other  law  except  section  506  of  the  Act. 

Therefore.  I  hereby-  authorize  the  furnishing  of  up  to  S15  million  in  defense 
articles  from  the  stocks  of  the  Department  of  Defense,  defense  services 
of  the  "Department  of  Defense,  and  military  education  and  training  to  the 
Dominican  Republic. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


IXTtU^AIPUOA  ^j'tO^x^ 
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THE  WHITE  HOUSE. 
Washington,  July  13.  1994. 


Editorial  note:  The  White  House  sen^  to  the  Office  of  the  Federal  Register  a  borrected  version 
of  Presidential  Determination  94-34  of  July  15.  1994.  Publication  of  this  corrected  version 
supersedes  the  earlier  version  published  in  the  Federal  Register  on  July  20,  1994  at  59 
FR  37149.  - 
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Daytime  phone  includino  area  code 


1«4 


Purchase  order  number  (optional) 


Authorizing  signature 

Mail  To:  Superintendent  of  Docunients 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  rejference  tool, 
compiled  from  agency  legulations,  designed  to 
assist  anyone  with  Federal  recordkeepuig 
obligations. 

The  vark)us  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  RBGULAHONS 
(CFR)  for  uniformity  of  citation  and  easy 
refisrence  to  the  source  dociuneitf . 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Recmds 
Administration. 


Superintendent  of  Documents  Order  Form 

OrOer  Onoc«M»lQ  Cod* 

*7296 


Charge  your  order.  [ 
It's  easy  I 


□  YES.  send 
S/N 


To  fax  your  orders  (20^  512-2250 . 


^  ie subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


069-000-00056-8,  at  $2000  ($25.00  foreign)  each. 
The  total  cost  of  mf/  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change." 


Company  o»  pefsonai 


name 


(Please  type  or  print) 


Additional  addresa/ati  entJOR  Kne 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     |    |    |    (    L  [    |    [  -  Q 

□  VISA      □  MasterCard     T 


Street  address 


(expiration  date) 


City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  includ  ng  area  code 


Purchase  order  numb  (r  (optional) 


«»> 


Authorizing  signature 

Mail  to:  SuperinterKient  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


V 
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